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The  President 


Presidential  Documents 


Proclamation  7310  of  May  19,  2000 
World  Trade  Week,  2000 


By  the  President  of  the  United  States  of  America 
A  Proclamation 

The  prosperity  the  United  States  enjoys  todav  is  due.  in  no  small  part. 
to  our  strong  trading  relationships  with  other  nations.  The  World  Trade 
Organization,  the  North  American  Free  Trade  Agreement,  and  270  other 
agreements  have  helped  us  to  open  new  markets  for  U.S.  products  and 
services,  create  thousands  of  new  jobs,  and  keep  our  economv  growing 
without  inflation.  The  African  Growth  and  Opportunity  Act  and  the  United 
States-Caribbean  Basin  Trade  Partnership  Act  that  I  signed  into  law  this 
week  will  build  on  this  progress  by  lowering  trade  barriers  and  strengthening 
our  economic  partnership  with  nations  in  sub-Saharan  Africa  and  the  Carib- 
bean basin. 

The  theme  of  World  Trade  Week  this  year.  "Working  the  Web  of  Trade." 
reflects  the  particular  importance  of  the  Internet  as  a  new  and  rapidlv 
accelerating  factor  in  world  trade.  The  Internet  holds  enormous  commercial 
potential  and  brings  extraordinary  opportunities  directly  into  homes  and 
workplaces  across  the  United  States  and  around  the  world.  Linking  busi- 
nesses and  consumers  more  quickly  and  directly  than  ever  before,  the  world- 
wide web  is  a  powerful  tool,  available  24  hours  a  dav.  7  davs  a  week, 
that  allows  even  the  smallest  company  to  conduct  business  on  a  global 
scale.  .  ^. 

My  Administration  has  worked  hard  to  encourage  America's  businesses  and 
workers  to  embrace  this  worldwide  web  of  opportunitv  and  its  potential 
to  enhance  productivity  at  home  and  access  to  markets  abroad.  Bv  investing 
in  research  and  development,  improving  the  quality  of  science  and  mathe- 
matics education  in  our  schools,  teaching  workers  new  skills  to  fill  jobs 
in  the  technology  sector,  and  keeping  e-commerce  fair,  safe,  and  competitive. 
we  can  stimulate  our  export  industries,  sustain  this  remarkable  period  of 
growth  and  prosperity,  and  ensure  America's  continued  leadership  in  the 
global  economy. 

This  week,  when  the  Congress  takes  up  legislation  to  grant  Permanent  Normal 
Trade  Relations  status  to  the  Peoples  Republic  of  China,  it  will  have  an 
opportunity  to  further  the  progress  we  have  made  in  building  strong  trading 
relationships.  PNTR  for  China  will  increase  America's  competitiveness  in 
the  global  marketplace,  reduce  tariffs,  and  give  American  workers  and  farmers 
unprecedented  access  to  China's  more  than  one  billion  consumers. 

World  trade,  whether  conducted  in  person,  on  paper,  or  on  line,  remains 
a  cornerstone  of  American  economic  growth.  But  even  more  important. 
trade  plays  a  vital  role  in  improving  opportunity  and  prosperity  around 
the  globe.  Free  and  fair  international  trade  is  one  of  the  most  effective 
tools  we  have  to  bring  people  together,  raise  living  standards  in  developed 
and  developing  nations  alike,  promote  human  dignity,  and  improve  long- 
term  prospects  for  democracy,  stability,  and  world  peace. 

NOW,  THEREFORE,  I,  WILLIAM  J.  CLINTON,  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  May  21  through  May 
27,  2000.  as  World  Trade  Week.  I  invite  the  people  of  the  United  States 


y 
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to  observe  this  week  with  events,  trade  shows,  and  educational  programs 
th.it  (  elebrate  the  benefits  of  international  trade  tf)  our  economy  and  our 

world. 

IN  VVITNKSS  WHEREOF,  I  have  hereunto  set  my  hand  this  nineteenth  day 
of  Mav,  in  the  vear  of  our  Lord  two  thousand,  and  of  the  Independence 
of  the  United  States  of  America  the  two  hundred  and  twenty-fourth. 


(XnAJ^'^^i^AAA  ^TtlKKid^ 
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Proclamation  7311  of  May  19,  2000 

Small  Business  Week,  2000 

By  the  President  of  the  United  States  of  America 
A  Proclamation 

The  men  and  women  who  own  and  operate  our  Nation's  25  million  small 
businesses  have  made,  and  continue  to  make,  an  indispensable  contribution 
to  America's  economic  strength  and  success.  These  entrepreneurs  possess 
many  of  the  characteristics  that  have  always  defined  the  American  spirit: 
a  fierce  independence,  an  extraordinarv  work  ethic,  and  an  uncompromising 
commitment  to  building  a  better  life.  Taking  risks  to  fulfill  their  dreams. 
they  have  made  a  profound  and  positive  impact  on  the  lives  and  futures 
of  their  fellow  citizens, 

America's  small  business  owners  represent  more  than  99  percent  of  all 
employers,  and  they  employ  more  than  half  of  the  private  sector  workforce. 
They  create  80  percent  of  the  new  jobs  in  our  economv,  and  last  vear 
they  generated  51  percent  of  our  Nation's  gross  national  product — more 
than  S16  trillion.  Small  business  owners  are  leaders  in  innovation,  creating 
a  wellspring  of  new  technology,  new  products,  and  more  effective  business 
^processes. 

Recognizing  the  important  role  small  businesses  plav  m  the  life  of  our 
Nation  and  in  the  vitality  of  our  economy,  my  Administration  is  committed 
to  continuing  and  expanding  their  success  so  that  more  Americans  have 
the  opportunity  for  prosperity  and  a  secure  future  for  themselves  and  their 
families.  By  balancing  the  Federal  budget,  we  freed  up  capital  for  starting 
and  expanding  small  businesses.  We  have  put  in  place  policies  and  programs 
that  grant  tax  and  regulatorv  relief  and  expand  access  to  capital  and  overseas 
markets  for  small  businesses.  And  we  have  strengthened  Americas  workforce 
through  investment  in  education,  training,  and  improved  benefits. 

Through  the  Small  Business  Administration,  we  guaranteed  more  than  SI 2 
billion  in  loans  to  nearly  50  thousand  companies  last  year  alone:  opened 
the  door  to  S4.2  billion  in  venture  capital  investment  for  2.000  companies: 
and  provided  management  and  technical  assistance  to  more  than  900,000 
small  businesses.  Through  our  New  Markets  Initiative  and  our  efforts  to 
bridge  the  digital  divide,  my  Administration  is  helping  to  create  opportunities 
for  small  businesses  by  promoting  public  and  private  sector  investment 
in  underserved  communities  and  expanding  e-commerce  capability. 

During  Small  Business  Week,  we  salute  America's  millions  of  small  business 
owners;  men  and  women  of  courage  and  initiative  whose  future  is  limited 
only  by  their  imagination  and  whose  success  has  created  better  lives  for 
us  all, 

NOW,  THEREFORE,  I.  WILLIAM  J.  CLINTON,  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  May  21  through  May 
27,  2000',  as  Small  Business  Week,  I  call  upon  government  officials  and 
all  the  people  of  the  LInited  States  to  observe  this  week  with  appropriate 
ceremonies,  activities,  and  programs  that  celebrate  the  achievements  of  small 
business  owners  and  encourage  the  development  of  new  enterprises. 
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IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  nineteenth  day 
ot  Mav.  m  the  vear  of  our  Lord  two  thousand,  and  of  the  Independence 
of  tlie  I  'nited  States  of  Anu-ricia  the  two  hundred  and  twenty-fourth. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  Is  published  under 
50  titles  pursuant  to  44  U  S  C   1510 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents  Prices  ot 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week 


DEPARTMENT  OF  AGRICULTURE 
Food  and  Nutrition  Service 
7  CFR  Parts  272,  274  and  277 

[Amdt.  No.  385] 

RIN  0584-ABS6 

Food  Stamp  Program:  Payment  of 
Certain  Administrative  Costs  of  State 
Agencies 

AGENCY:  Food  and  Nutrition  Service. 

I  ;SDA. 

ACTION:  Final  rule. 


SUMMARY:  This  final  rule  amends  Food 
Stamp  Program  Regulations  to 
implement  a  reduction  of  the  Federal 
reimbursement  rate  for  fraud  control, 
automatic:  data  processing  development 
and  Systematic  Alien  \'erification  for 
Entitlements  costs  incurred  bv  State 
agencies  in  administering  the  Food 
.Stamp  Program.  These  changes  are 
mandated  bv  the  Mickev  Leland 
C:hildhood  Hunger  Relief  Act  of  1993.  In 
addition,  this  rule  limits  the  period  that 
a  State  agencv  mav  retroacti\elv  claim 
Federal  funding  of  administrative  costs 
for  Food  Stamp  Program  acti\ities  and 
allows  the  incremental  costs  of 
(  ertifying  Temporar\'  Assistance  for 
Needv  Families  households  for  food 
stamps  to  he  e:harged  to  the  Food  Stamp 
Program  for  Federal  reimbursement 
purposes. 

DATES:  This  rule  is  effective  |une  23. 
2000   v\cfp\  that  7  CFR  277.11(d)  is 
effective  October  1.  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Hallman,  Chief,  State 
/\dministration  Branch,  Program 
Accountability  Division.  Food  and 
Nutrition  Ser\"ice  (FNS).  USDA,  3101 
Park  Center  Drive,  Room  905, 
Alexandria,  Virginia.  22302,  (703)  305- 
23H3, 


SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  rule  has  been  determined  to  be 
significant  and  was  reviewed  bv  the 
Office  of  Management  and  Budget  under 
Executive  Order  12866. 

Executive  Order  12372 

The  Food  Stamp  Program  is  listed  in 
the  Catalog  of  Federal  IDomestic 
Assistance  under  10.551.  For  the 
reasons  set  forth  in  the  final  rule  and 
related  notice  to  7  CFR  3015,  subpart  \' 
(48  FR  29115),  this  Program  is  excluded 
from  the  scope  of  Executive  Order 
12372  which  requires  intergovernmental 
consultation  with  State  and  local 
officials. 

Executive  Order  12988 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  histice 
Reform.  This  rule  is  intended  to  have 
preemptive  effect  with  respect  to  any 
State  or  local  laws,  regulations  or 
policies  which  conflict  with  its 
proxisions  or  which  would  otherwise 
impede  its  full  implementation.  This 
rule  is  not  intended  to  have  retroactive 
effect  unless  so  specified  in  the  "Dates" 
section  of  this  preamble.  Prior  to  any 
iudic;ial  challenge  to  the  provisions  of 
this  rule  or  the  application  of  its 
provisions,  all  applicable  administrative 
procedures  must  be  exhausted.  In  the 
Food  Stamp  Program  the  administrative 
procedures  are  as  follows: 

(1)  For  program  benefit  recipients — 
State  administrative  procedures  issued 
pursuant  to  7  I'.S.C.  2020(e){10)  and  7 
CFR  273.15; 

izj  For  State  agencies— administrative 
procedures  issued  pursuant  to  7  I'.S.C. 
2023  set  out  at  7  CFR  276.7  (for  rules 
related  to  non-QC  liabilities)  or  Part  283 
(for  rules  related  to  QC  liabilities): 

(3)  For  program  retailers  and 
wholesalers — administrative  procedures 
issued  pursuant  to  7  ll.S.C.  2023  set  out 
at  7  CFR  278.8. 

Regulatory  Flexibility'  Act 

This  action  has  been  reviewed  with 
regard  to  the  requirements  of  the 
Regulatorv  Flexibilitv  .^ct  of  1980  (5 
C.S.C.  601-612).  Shirlev  R.  Watkins, 
linder  Secretarv  of  the  Food,  .Nutrition 
and  Consumer  Services,  has  certified 
that  this  rule  does  not  have  a  significant 
economic:  impact  on  a  substantial 
number  of  small  entities.  This  rule  will 
affect  the  State  and  local  agencies  which 


administer  the  Food  Stamp  Prcjgram,  bv 
modifving  t.he  recordkeeping  and 
reporting  requirements  applicable  to 
them,  and  modifying  the  rates  of  Federal 
funding  reimbursement  for  certain  Fond 
Stamp  Program  activities. 

Executive  Order  13132/Federalism 
Summary  Impact  Statement 

Executive  Order  13132  requires 
Federal  agencies  to  consider  the  impact 
of  their  regulatory  actions  on  State  and 
local  governments.  F.NS  has  considered 
the  impact  on  State  agencies  This  rule 
deals  with  reimbursements  of  .State 
agency  costs  and  codifies  a  cut  in  the 
reimbursement  rate  that  w  as  effective 
April  1,  1994,  by  law.  This  rule  is 
intended  to  have  preemptive  effect  with 
respect  to  any  State  law  which  conflicts 
with  its  provisions  or  which  would 
otherwise  impede  its  full 
implementation.  FNS  is  not  aware  of 
any  case  where  anv  of  these  provisions 
would  in  fact  preempt  State  law  and  no 
comments  were  made  to  that  effect. 

Prior  (Consultation  With  State  Officials 

Prior  to  drafting  this  final  rule,  we 
received  input  from  State  agencies  at 
various  times.  .Since  the  Food  Stamp 
Program  is  a  State  administered, 
federalh'  funded  program,  our  regional 
offices  are  having  informal  and  formal 
disc:ussions  with  State  and  local 
offic:ials  on  an  ongoing  basis  regarding 
funding  and  implementation  issues 
This  arrangement  allows  State  agencies 
to  provide  feedback  that  form  the  bases 
for  many  disc:retionary  decisions  in  this 
and  other  Focjd  Stamp  Program  rule^.  In 
addition,  we  send  representatives  to 
regional,  national,  and  professional 
conferences  to  discuss  our  issues  and 
receix'e  feedback  on  funding  issues, 
fraud  control,  and  .State  information 
systems.  Lastly,  the  c:omments  on  the 
proposed  rule  from  State  and  local 
officials  were  carefullv  considered  in 
the  drafting  of  this  final  rule. 

Xature  ol  (Coiu  erns  and  the  Xccd  To 
Issue  This  Rule 

States  were  concerned  that  the  <  ut  in 
the  funding  rate  u  cnild  put  a  burden  on 
State  funding  for  the  Food  .Stamp 
Program  and  mav  result  in  reduced 
.State  effort  to  combat  fraud  and  upgrade 
State  information  systems.  Concern  was 
also  raised  that  the  cutback  in  the 
funding  rate  while  States  would  need  tn 
continue  to  submit  a  fraud  control  plan 
Wfjuld  represent  an  unfunded  mandate. 
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Finally,  iherp  wa.s  concorn  rn^aniing  tht' 
proposed  deadlino  for  filing  n-trnaitivr 
claims  for  reimbursemHnt 

Whilo  the  cutback  in  the  funding  ratt; 
in  1994  had  an  impact  on  State 
agencies,  the  reduced  reimbursement 
rate  is  mandated  by  law  and  does  not 
involve  Department  discretion  The  rule 
is  necessary  to  codify  the  cut  in  the 
reimbursement  rate  The  deadline  on 
letroactive  claims  is  necessary  to  direct 
.State  and  Federal  resources  toward  the 
present  operation  of  the  program. 

Extfnt  ti>  Which  We  MppI  These 
('.oncerns 

With  the  increase  in  recipient  claim 
( oUections  Sim  e  FY  1994.  States  are 
receiving  additional  funds  through  the 
retention  of  a  part  of  those  increased 
collections   In  response  to  .State 
concerns.  FN.S  liid  eliminate  the 
requirement  for  a  fraud  control  plan 
based  tm  .Slate  comments  in  this  rule 
but  will  consider  what  information,  if 
any,  should  be  required  as  part  of  a 
separate  overall  revisionjo  .State  F'lan 
requirements  That  will  he  done  outside 
this  rule.  We  clarified  the  wording 
regarding  the  deadline  and  the  process 
for  submitting  prior  year  claims  to  FNS 

While  FNS  did  not  seek  State  agency 
comment  in  advance  regarding  the 
change  in  payment  systems  and  the 
change  in  reporting  form  (from  thi;  .SF- 
270.  Request  for  .-Xdvance  or 
Reimbursement,  to  the  SF-2t>9. 
Financial  Status  Report)  for  prior  year 
administrative  cost  reporting,  FN.S  does 
believe  the  change  benefits  .States 
because  it  streamlines  the  payment 
prof:ess  .States  benefit  because  the 
electronic:  form  SP'-2fi9  minimizes 
rekeying  data  in  the  event  of  a  revised 
report  and  reduces  the  processing  lime 
to  make  funds  available  to  the  State. 
Faster  payment  processing  t)enefits 
States 

Paperwork  Reduction  Act 

In  accordance  with  the  Faperwdrk 
Reduction  Act  of  I99.'>.  the  Food  and 
Nutrition  .Service  is  submitting  for 
Office  of  Managem»nit  and  Hudget 
(OMB)  approval  the  proposed 
information  collection  resulting  from 
implementing  the  provisions  (ontained 
in  this  rule  The  proposed  information 
collection  is  for  a  change  in  use  of  the 
SF-2ti9 

The  reporting  requirements  relating  to 
the  FC:.S-,ibt>A.  Budget  Projection,  are 
approved  under  OMB  No  ().'iH4-(K)8:j 
The  reporting  re(juirements  relating  to 
the  use  of  the  Stanilard  Form  (.SF)-2b9. 
Financial  Status  Report,  and  the  SF- 
2B9A.  Financial  Status  Report 
Addendum,  are  approved  under  OMB 
No.  0348-0039  The  reporting 


requirements  for  the  SF-270.  Request 
for  Advance  or  Reimbursement,  are 
approved  under  OMB  No  0348-0004. 

Comments  on  this  information 
collection  must  be  received  by  July  24. 
2000  to  be  assured  of  consideration 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
IS  necessary  for  the  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility,  (b)  the  ac;curacy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information 
including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  collec:tion  of  information  on 
those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  elecTtronic.  mechanical,  or 
other  It'chnological  colUH;tion 
techniques  or  other  forms  of  information 
techncdogy 

Comments  may  be  sent  to:  Manish 
Desai,  Desk  Officer.  Office  of 
Information  and  Regulatory'  Affairs. 
Office  of  Management  and  Budget,  725 
17th  Street  N\V  ,  Washington,  DC  20503. 

Send  requests  for  additional 
information  or  copies  of  this 
information  c:ollection  to:  Barbara 
Hallman,  C^hief,  State  Administration 
Branch,  Program  Acc:ountahility 
Division,  Fooci  and  Nutrition  Service, 
US  Department  of  Agriculture,  3101 
Park  Center  Drive,  Alexandria.  \'A 
22302  or  call  (703)  305-2383 

Title  I'niform  Administrative 
Requirements  fur  (irants  and 
(^.ooperative  Agreements — 7  CFR  Parts 
3016  and  3019 

OMB  S'umhtT  0348-0039. 

Expinition  Date  Three  years  from 
date  of  approval 

Type  of  Re<]uest  Revision  of  a 
currently  approved  ( ()lhM:tion 

.4/;s/ra(7  .Section  lt>(a)  of  the  Food 
Stamp  Act  of  1977  (7  CSC  2011  et 
seq.)  authorizes  the  .Secretary  to  pay 
each  .State  agency  ah  amount  equal  to  50 
percent  of  all  allowable  administrative 
costs  involved  in  each  .State  agency's 
operation  of  the  Food  Stamp  Program. 
State  agenc:ies  draw  the  funds  for 
administrative  costs  from  the  Cnited 
States  Treasury  through  a  Letter  of 
Credit.  Under  corresponding  Food 
Stamp  Program  regulations  at  7  CFR 
277  1  l(c:)  .State  agencies  are  required  to 
use  the  standard  Financial  Status  Report 
(P'orm  SF-269)  on  a  quarterly  basis  to 
report  program  administrative  costs  to 
FNS  and  to  support  the  claims  made  for 
Federal  funding  Final  reports  are  due 
Decemb«»r  30  for  the  preceding  Federal 
fiscal  year  which  runs  from  October  1 


through  September  30  or  90  days  after 
termination  of  Federal  financial 
support 

Beginning  in  FY  1998.  State  agencies 
were  required  to  use  the  SF-269.  rather 
than  the  SF-270.  to  revise  prior  year 
expenditure  reports.  The  SF-269  is  used 
with  a  Letter  of  Credit  payment  system. 
Prior  to  FY  1996.  under  FNS'  previous 
payment  system,  the  Letter  of  Credit 
c:losed  after  the  end  of  the  fiscal  year  In 
FY  1996  FNS  changed  to  the 
Department  of  Treasury's  new  payment 
system.  Automated  Standard 
Application  for  Payments  (ASAP), 
which  kept  the  Letter  of  Credit  system 
open  after  the  end  of  the  fiscal  year.  As 
a  result,  the  SF-269  could  continue  to 
be  used  after  close-out  in  the  event  it 
was  necessary  for  a  State  to  revise  a 
prior  year's  report 

The  use  of  the  SF-269  and  the  ASAP 
for  prior  years  is  much  more  efficient 
both  for  States  and  FNS.  With  the 
electronic  SF-269  reporting  and  new- 
payment  system.  States  get  their 
reimbursement  faster.  The  SF-270 
process  is  a  manual  process  that  is  not 
tied  into  State  eltKitronic  reporting  to 
FNS.  Therefore.  FNS  believes  it  would 
require  more  State  resources  to 
complete  the  SF-270  form  compared  to 
electronic  SF-269  reporting  The  SF- 
270  process  would  aLso  require  more 
FNS  resources  to  process  the  request. 

These  changes  were  done  at  the  time 
without  public  comment.  The  use  of  the 
Letter  of  Credit  system  as  the  payment 
system  when  there  is  a  continuing 
relationship  with  the  State  agency  and 
the  use  of  the  SF-269  by  State  agencies 
as  the  reporting  form  for  such  systems 
are  required  respectively  by  7  CFR 
3015.102  and  3015.82.  In  accordance 
with  7  CFR  3015.1(b).  Part  3015 
provisions  take  precedence  over  any 
individual  agency  regulations  which 
may  be  inconsistent  with  Part  3015 
unless  the  inconsistency  is  based  on  a 
statutory  provision  or  an  exception  has 
been  obtained.  Because  these  changes 
were  in  accordance  with  7  CFR  3015. 
whic:h  takes  precedence  over  agency 
rules,  and  bec:ause  these  procedures 
have  been  in  effect  since  FY  1998.  the 
Department  believes  requesting  public 
comment  on  the  procedural  change  to 
use  the  SF-269  for  prior  year  costs  that 
is  being  codified  in  this  final  rule  would 
cause  unnecessary  delay  which  is 
contrary'  to  the  public  interest.  However, 
the  Department  is  interested  in 
comments  regarding  the  change  in  the 
burden  estimate  for  the  SF-269  due  to 
its  continued  use  as  necessary  after 
fiscal  year  close-out. 

The  Financial  Status  Report 
Addendum  (SF-269A)  is  used  by  State 
agencies  to  report  on  a  quarterly  basis 
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outlays  of  program  cash-out  benefits 
where  FNS  has  approved  the  issuance  of 
checks  in  lieu  of  food  coupons.  Final 
reports  are  due  December  30  for  the 
preceding  Federal  fiscal  year. 

Beginning  June  1995.  State  agencies 
were  allowed  to  submit  the  SF-269  and 
SF-269A  data  electronically  to  the 
national  database  files  stored  in  FNS' 
Food  Stamp  Program  Integrated 
Information  system  in  lieu  of  a  paper 
report.  The  voluntary  changeover  from 
paper  to  electronic  reporting  of  SF-269 
and  SF-269A  data  by  States  was  done 
as  part  of  FNS'  State  Cooperative  Data 
Exchange  (SCDEX)  Project.  This  project 
is  being  expanded  each  year  as  more 
FNS  forms  are  transformed  to  electronic 
formats  for  State  data  entry.  As  of 
Januarv'  2000.  47  State  agencies  submit 
the  SF-269  (and  SF-269A  if 
appropriate)  data  electronically  and  6 
State  agencies  continue  to  submit  paper 
reports. 

For  FY  1995  and  prior  fiscal  years,  the 
SF-270  continues  to  be  used  until  the 
funding  fiscal  year  has  been  canceled 
because  the  Letter  of  Credit  is  no  longer 
open  for  those  years.  OMB  requires  the 
use  of  the  Form  SF-270  when  a  State 
agency  wants  to  adjust  the  program's 
financial  status  when  the  Letter  of 
Credit  is  not  used.  The  Department 
regulations  at  7  CFR  3015.84(b) 
implemented  this  mandatory  use  of  the 
SF-270.  The  SF-269  is  authorized 
under  7  CFR  3015.82(a)  and  7  CFR 
277.11. 

Section  277.11(d)  of  this  final  rule 
contains  a  deadline  for  filing  claims  for 
Federal  reimbursement.  Thus.  State 
agencies  will  no  longer  be  able  to  claim 
reimbursement  for  Fiscal  Years  1998 
and  before  effective  October  1.  2000. 

.Sec:tion  277.11(d)  of  this  final  rule 
contains  an  information  collection  and 
reporting  requirement.  It  requires  the 
State  agency  to  use  a  reporting  form 
specified  by  FNS  to  request  retroactive 
funding.  With  the  time  limit  on  filing 
claims,  this  form  will  be  the  SF-269. 

Respondents:  State  agencies  that 
administer  the  Food  Stamp  Program. 

iXumher  of  Respondents:  53. 

Estimated  Number  nf  Responses  per 
Respondent: 

Form  SF-269:  53  State  agencies  five 
times  a  year  for  current  year  (required) 
and  three  times  a  year  for  prior  years 
(estimated  based  on  an  as-needed  basis). 

Form  SF-269A:  12  State  agencies  five 
times  a  year. 

Estimate  of  Burden: 

Form  SF-269:  The  53  State  agencies 
submit  Form  SF-269  for  the  current 
year  at  an  estimate  of  16.8  hours  per 
respondent,  or  4.452  hours.  The  53  State 
agencies  submit  revised  SF-269  (for 
prior  years)  three  times  annually  at  an 


estimate  of  1  hour  per  respondent  for  an 
additional  159  hoiu-s  annually.  The  use 
of  the  electronic  SF-269  in  FNS 
information  system  will  minimize  the 
amount  of  information  to  be  rekeyed  bv 
States  for  a  revised  SF-269  since  States 
only  need  to  rekey  information  that  has 
changed.  Because  the  additional  159 
hour  burden  had  not  been  previously 
approved  by  OMB.  this  represents  an 
increase  of  159  hours. 

Form  SF-269  A:  Approximately  12 
State  agencies  submit  Form  SF-269A  at 
an  estimate  of  1  hour  per  respondent  or 
60  total  hours. 

Estimated  Total  Annual  Burden  on 
Respondents:  FNS  use  of  the  SF-269. 
SF-269A.  and  SF-270  was  previously 
approved  under  OMB  No.  0505-0008: 
however,  this  package  was  eliminated. 
The  SF-269  and  SF-269A  are  approved 
under  OMB  No.  0348-0039.  The  SF-270 
is  approved  under  OMB  No.  0348-0004. 
Consequently,  we  are  requesting 
approval  of  the  burden  increase  for  FNS 
use  of  the  SF-269  form.  The  revised 
annual  reporting  and  recordkeeping 
burden  for  the  Food  Stamp  Program  for 
this  form  is  estimated  to  be  4.671  hours. 
This  estimate  represents  an  increase  of 
159  hours  from  the  previously  approved 
burden  of  4,512  hours. 

The  remaining  provisions  of  this  rule 
do  not  contain  reporting  or 
recordkeeping  requirements  subject  to 
approval  by  OMB. 

Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Pub.  L. 
104-4.  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  goverrunents  and  the  private 
sector.  Under  section  202  of  the  UMRA. 
the  FNS  generally  must  prepare  a 
written  statement,  including  a  cost- 
benefit  analysis,  for  proposed  and  final 
rules  with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local,  or 
tribal  governments,  in  the  aggregate,  or 
to  the  private  sector,  of  SlOO  million  or 
more  in  any  one  year.  When  such  a 
statement  is  needed  for  a  rule,  section 
205  of  the  UMRA  generally  requires  the 
FNS  to  identify'  and  consider  a 
reasonable  number  of  regulatory 
alternatives  and  adopt  the  least  costly, 
more  cost  effective  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule. 

This  rule  contains  no  Federal 
mandates  (under  the  regulatory 
provisions  of  Title  II  of  the  UMR.A)  for 
State,  local,  and  tribal  governments  or 
the  private  sector.  Thus  today's  rule  is 
not  subject  to  the  requirements  of 
sections  202  and  205  of  the  UMRA. 


Background 

Section  13961  of  the  Mickey  Leland 
Childhood  Hunger  Relief  Act  of  1993 
(Leland  Act)  (Pub.  L.  103-66.  107  Stat. 
679).  signed  on'August  10.  1993. 
amended  .Section  16  of  the  Food  Stamp 
Act  (Act)  [7  U.S.C.  2025)  to  reduce  the 
Federal  reimbursement  rate  for  fraud 
control  from  75  percent  to  50  percent, 
the  rate  for  automatic  data  processing 
(ADP)  development  from  75  or  63 
percent  to  50  percent,  and  the  rate  for 
Systematic  Alien  Verification  for 
Entitlements  (SAVT)  costs  from  100 
percent  to  50  percent.  The  change  in 
rates  was  effective  by  law  April  1.  1994. 

In  October  and  November  1993.  the 
Food  and  Nutrition  Service  (FNS) 
regional  offices  briefed  State  agencies 
administering  the  Food  Stamp  Program 
(FSP)  on  how  to  implement  the  new- 
Federal  funding  rates  for  reporting  and 
payment  purposes  effective  April  1 , 
1994.  The  prompt  implementation  was 
necessary  to  comply  with  the  Leland 
Act's  mandate  to  reduce  the 
Department's  share  of  State  agency 
administrative  costs  to  the  mandated 
rate  as  of  April  1.  1994.  and  to  minimize 
the  need  for  revised  reporting  by  State 
agencies  related  to  budget  projections 
for  FY  1994  and  actual  cost  reporting  on 
or  after  April  1.  1994.  Beginning  April 
1. 1994.  State  agencies  began  drawing 
down  Federal  funds  for  expenditures 
based  on  the  new  funding  rate  for  these 
activities.  Effective  with  the  SF-269 
Financial  Status  Report  for  the  third 
quarter  Fi.«cal  Year  1994.  State  agencies 
began  reporting  costs  using  the  new- 
funding  rate  for  these  activities. 

On  November  22.  1994.  the 
Department  published  in  the  Federal 
Register  (59  FR  60079)  a  proposed  rule 
which  proposed  changes  in  the  Federal 
reimbursement  rates  for  certain 
activities  as  required  by  the  Leland  Act 
and  a  limit  on  retroactive  claiming  of 
Federal  funding  for  State  administrative 
costs.  Five  comment  letters  were 
received  which  addressed  provisions  of 
the  proposed  rule.  FNS  has  given 
tareful  consideration  to  all  comments 
received.  The  major  concerns  of  the 
commenters  are  discussed  below . 

Elimination  of  Enhanced  Funding  for 
Fraud  Control 

The  proposed  rule  reduced  the 
Federal  reimbursement  rate  for  fraud 
control  activity  from  75  percent  to  50 
percent  in  accordance  w-ith  Section 
13961  of  the  Leland  Act.  which 
amended  Section  16  of  the  Act.  In  the 
FSP  regulations.  Federal  reimbursement 
is  also  referred  to  as  Federal  Financial 
Participation  (FFP).  The  new-  FFP  rate 
was  effective  by  law  April  1.  1994. 
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FN.S  reo'ivfd  4  ( oinincrits  on  this  [)<irt 
of  tht"  [)ropost'(i  nilc,  dli  from  Statt- 
agencies  All  commi-nters  obiected  to 
the  cutback  in  the  VVV  rate  for  fraiiii 
control  attivity 

One  coniinenter  stated  that  fraud 
control  activit\  vv.is  an  irnportaiit 
activilv  that  more  than  paid  for  itself  in 
F.SP  (Federal)  savings  and  that  the 
ri>(liiction  in  the  Federal  reimbursement 
rate  will  result  in  a  re<lu(:e(i  level  of 
effort    The  commtniter  pointed  out  that 
the  unprec:edented  iirowth  in  the  F.SF' 
demonstrates  the  need  for  inc:rease(i 
fraud  control  activities,  but  that  some 
.States  lac  k  adeipiate  staff  to  address  the 
need  for  fraud  control  programs 
Another  commenter  stated  that 
activities  like  front-end  investiRaf%)ns  to 
catch  fraudulent  applic  ants  before  the 
benefits  go  out  the  door,  prosecutions  of 
violators,  and  claim  recovrv  W(jrk  are 
costly  and  time  consuming  activities 
that  were  feasible  for  States  to  perform 
due  to  the  enhanced  F'ederal  funding. 
Reinstating  the  75  percent  FFP  rate 
would  help  .States  combat  food  stamp 
fraud  and  wouhf  r^( ognize  the  e.xtra 
effort  that  is  retjuired  to  ensure  that 
benefits  go  onlv  to  the  truly  needv. 
Another  commenter  stated  that  the  drop 
in  the  funding  rate  was  a  step 
backwards  in  efforts  to  ( omb.-.t  fraud 
and  that  it  puts  a  burden  on  State 
funding. 

The  reduction  in  the  F'ederal 
reimbursement  rate  for  fraud  control 
activity  is  mandated  by  the  Leland  Act 
.md  d(jes  not  involve  Departmental 
discretion   Because  the  reimbursement 
rate  is  mandated  by  law,  the  final 
regulation  retains  the  new  funding  rate 
as  specified  in  the  proposeil  rule 

Tne  reduction  in  the  Federal 
reimbursement  rate  for  fraud  control 
reflects  a  shift  in  emphasis  from  up- 
front funding  to  pertormance-based 
funding  through  the  retention  of  claims 
collections   .State  agent  ies  i  urrentlv 
retain  :)5  percent  of  claims  collected  for 
intentional  program  violations  and  20 
percent  of  in.idvertent  household  error 
claim  colltHtions  The  Fedt^ral  T.i.x 
Refund  Offset  Program  provides  an 
additional  fis(.cd  incentive  for  anti-fr.iud 
activity  b\  making  .ivailable  to  State 
agencies  a  new  (  ost-effei  ti\  i'  nie.ins  nf 
(laims  collection    I'hr  Di'p.irtment 
encourages  .St.ite  agencies  to  use  this 
n€»w  tool  to  boost  <  lairns  ( cille*  tion  .md 
create  atlditional  .Sl.itr  funding  through 
in(.re<ised  retentions    The  inc  rease  in 
retentions  would  replai  e  some  of  the 
lost  Federal  administrative  funding,  and 
( oiild  be  used  to  do  front  I'ud 
investigations 

With  the  I'liinm.iliuri  of  i-nh.im  ed 
fraud  funding,  the  detailed  reciuireiiient.s 
for  funding  investigations  has  been 


removed  and  Section  277  l.S  has  been 
removed  and  reserved  However,  the 
re(juirement  to  ( iinduct  investigations  of 
alleged  intentional  FSP  violations  in 
^  27'Mf).  and  to  operate  fraud  detection 
units  in  all  proje<:t  areas  of  5.000  or 
more  participating  households  in 
t?  272  4(h)  remain  in  effect. 

In  the  proposefl  rule,  specific 
reference  to  proset^ution  activity  of 
intentional  program  violations  as  being 
an  allowable  cost  would  be  eliminated 
because  the  regular  50  percent  funding 
rate  would  apply  to  food  stamp 
prosecutions,  thereby  eliminating  the 
need  for  the  reference.  However,  since 
the  proposed  rule  was  published,  a 
revised  OMB  Ciircular  A-87  has  been 
issued  The  revised  circular  provides 
that  prosecution  activities  are  an 
unallowable  cost  unless  treated  as  a 
direct  cost  to  a  specific  program  when 
authorized  by  program  regulations. 
Section  16{aj  of  the  Act  authorizes 
{)avment  of  F.SP  prosecution  costs. 
Consequently,  the  final  rule  inc;ludes 
additional  specific:  wording  in 
Appendi.x  A  of  7  CFR  part  277  that 
reflects  that  prosecution  of  FSP 
intentional  program  violatnms  is  an 
allowable  cost  of  FSP  administration 
This  wording  is  intended  to  continue 
the  current  practice  of  classifying  such 
costs  as  allowable,  and  ensures  that 
program  regulations  continue  to  reflect 
this.  i;onsi.stent  with  the  requirements  of 
the  revised  OMB  Circular  A-87 
However,  the  provision  on  prosecutions 
will  now  be  found  in  Appendix  A  of  7 
CFK  Part  277.  along  with  other  general 
cost  principles  applicable  to  State 
agencies  aclministering  the  FSP 

The  proposed  rule  retained  the 
requirement  for  a  fraud  control  plan  in 
7  CFR  272.2  and  277.15  but  changed  the 
timing  of  the  submission  of  the  plan. 
Two  .State  agent:ies  commented  on  this 
provision  One  pointed  out  that  the 
fraud  ( (jntrol  plan  was  originally 
recjuired  as  part  of  the  request  for 
enhanced  funding  and  that  to  require 
the  plan  without  providing  the 
enhanced  funding  was  akin  to  placing 
an  unfunded  mandate  on  the  States.  The 
commenter  stated  that  .States  are 
struggling  to  ( iintrol  costs  and  reduce 
budgets  where  possible  and  that 
removing  tfie  fraud  control  plan 
requirement  would  be  helpful  The 
r)ther  (  ommenter  indicated  that  fh*> 
fr.nid  control  plan  was  for  Federal 
benefit,  not  for  State  benefit 

As  .1  result  of  these  (  omments.  the 
Department  is  dropping  its  proposal  to 
continue  to  re(|uire  a  framl  control  plan 
although  the  .ivail.ibility  of  75  percent 
funding  no  longer  exists   The  previous 
requirement  for  a  fraud  control  plan  in 
conjunction  with  75  percent  funding 


assisted  FNS  in  ensuring  that  the 
enhanced  funding  was  used  for 
appropriate  fraud  control  activities.  FNS 
proposed  maintaining  the  fraud  control 
plan  because  of  the  importance  of  fraud 
detection  and  prevention  to  FSP 
management  However,  based  on 
comments.  FN.S  has  decided  to  defer 
consideration  on  the  amount  of 
information  States  should  routinely 
provide  FNS  regarding  State  anti-fraud 
activity.  FNS  is  currently  revising  all 
regulations  gcjverning  the  State  Plan  of 
Operation  and  will  consider  what,  if 
any.  specific  information  States  sh;;uld 
provide  on  organization  structures, 
staffing,  activities,  and  budget  for  fraud 
control  as  part  of  the  overall  revisions 
to  regulations  governing  the  State  Plan 
of  Operations  Therefore,  this  rule  drops 
the  requirement  for  a  fraud  control  plan 
Accordingly,  the  final  rule  revi.ses  7  CFR 
272.2  to  eliminate  the  reference  to  a 
fraud  control  plan. 

ADP  Development 

The  proposed  rule  proposed  to 
eliminate  enhanced  funding  for 
automated  data  processing  (ADP) 
development  by  reducing  the  funding 
rate  for  system  development  from  either 
75  or  63  percent  to  50  percent  in 
accordance  with  the  Leland  Act.  We 
received  one  comment  on  this  section. 

The  commenter  stated  that  States  are 
burdened  when  required  to  update  their 
current  ADP  systems  due  to  Federal  rule 
changes  or  to  develop  an  electronic 
benefit  transfer  (EBT)  system.  The 
commenter  suggested  that  enhanced 
funding  should  be  available  for  a 
particular  window  period  so  States  can 
update  their  automated  systems. 

The  reduction  in  the  Federal 
reimbursement  rate  for  ADP 
development  is  mandated  in  the  Leland 
Act  and  does  not  involve  Departmental 
discretion  Because  the  reimbursement 
rate  is  mandated  by  law,  this  final  rule 
retains  the  new  funding  rate  as 
proposed 

Tne  proposed  rule  also  proposed  to 
eliminate  s«x;tion  274.12(k)(3)  which 
states  that  enhanced  funding  for  coupon 
issuance  activities  occurring  on  Indian 
Resenations  and  enhanced  funding  for 
the  development  of  EBT  systems  would 
both  be  accommodated  within  the 
issuance  cap  for  EBT  systems  However, 
only  enhanced  funding  for  the 
development  of  EBT  and  other 
automated  systems  under  7  CFR  277.18 
is  eliminated.  Enhanced  funding  for 
coupon  issuance  activities  on  Indian 
Reservations  remains  available  under 
Section  lB(a)  of  the  Food  Stamp  Act  and 
7  (";FR  281  9.  and  thus  such  enhanced 
funding  for  (oupon  issuance  costs  shall 
continue  to  be  accommodated  within 
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the  EBT  issuance  cap.  In  this  final  rule 
the  Department  is  retaining  a  portion  of 
the  provision  in  §  274.12(k)(3) 
(redesignated  as  §  274.1 2(k)(2)).  The 
portion  that  is  being  retained  is  the 
current  wording  that  enhanced  funding 
for  coupon  issuance  activities  that  a 
State  agency  incurs  on  Indian 
Reservations  shall  still  be 
accommodated  within  the  EBT  issuance 
cap.  Onlv  the  reference  in  the  current  7 
CFR  274'l2(k)(3)  to  enhanced  funding 
for  the  development  of  EBT  systems  is 
being  removed. 

Prior  to  the  elimination  of  enhanced 
funding  there  were  different  cost 
thresholds  for  prior  FNS  approval  for 
systems  funded  with  enhanced  funding 
than  for  systems  funded  with  regular  50 
percent  funding.  The  proposed  rule 
proposed  to  apply  the  cost  thresholds 
that  were  applicable  to  the  regular 
funding  requirements  to  all  ADP 
systems.  Thus,  the  proposed  rule 
eliminated  references  to  enhanced 
funding  but  retained  in  the  proposed 
regulatory  text  the  dollar  thresholds 
under  standard  funding  that  were  in 
effect  at  that  time.  After  the  publication 
of  the  proposed  rule  on  which  this 
rulemaking  is  based,  the  Department 
published  on  July  31.  1995.  another 
proposed  rule  proposing  increases  in 
the  cost  thresholds  upon  which  prior 
Federal  approval  is  required  for  Federal 
financial  participation  in  State  ADP 
equipment  acquisition.  The  final  rule 
raising  the  cost  thresholds  for  ADP 
systems  was  published  June  28,  1996. 
Because  the  new  cost  thresholds  are 
now  in  effect,  the  final  rule  drops  the 
proposed  text  citing  the  old  cost 
thresholds,  thus  retaining  the  current 
higher  cost  thresholds.  The  Department 
is  modifying  the  proposed  text  for 
§  277.18'(e)(l),  which  deletes  the 
reference  to  enhanced  funding,  to  reflect 
the  new  $5  million  cost  threshold  for 
the  submittal  of  an  APD  Update.  The 
references  to  the  standard  funding  rate 
are  retained  where  necessary  in  the  final 
text. 

In  the  final  rule  the  Department  is 
also  making  a  technical  correction  to 
Appendix  A.  paragraph  b(l),  which  was 
inadvertently  omitted!  from  the 
proposed  rule,  to  remove  the  reference 
to  63  percent  ADP  development  funding 
in  that  paragraph. 

SAVE 

The  Department  proposed  eliminating 
enhanced  funding  for  the  Systematic 
Alien  Verification  for  Entitlements 
(SAVE)  Program  by  dropping  the 
funding  rate  for  SAVE  activity  from  100 
percent  to  50  percent  funding  in 
accordance  with  the  Leland  Act.  We 
received  no  comments  on  this  section. 


Because  the  reimbursement  rate  is 
mandated  by  law.  the  final  rule  retains 
the  new  funding  rate  as  previously 
proposed. 

Delaying  the  Effective  Date 

The  proposed  rule  announced  the 
Department's  proposed  policy  for 
reviewing  and  approving  requests  to 
delay  the  April  1.  1994  effective  date  for 
the  elimination  of  enhanced  funding  for 
certain  States  which  qualified  for  such 
an  extension  under  the  criteria  provided 
in  section  13971  of  the  Leland  Act.  For 
a  full  discussion  of  this  issue,  the  reader 
is  referred  to  the  proposed  rule. 

As  the  proposed  rule  noted.  FNS  had 
advised  States  in  October/November 
1993  of  the  criteria  for  a  delay  of  the 
effective  date  and  the  procedure  for 
requesting  such  a  delay  if  States 
believed  they  qualified.  To  allow 
adequate  time  for  review.  States  were  to 
submit  their  requests  by  December  31. 
1993,  but  FNS  indicated  it  would 
consider  requests  filed  after  that  date. 
The  proposed  rule  noted  that  it  was  the 
Department's  intent  that  State  agencies 
submit  their  requests  for  a  delay  of  the 
effective  date  early,  and  not  wait  for  the 
completion  of  the  rulemaking  process. 
Four  ia|tate  agencies  received  approval  of 
a  delay  in  March  1994.  They  were 
Arkansas,  Texas.  Montana,  and  North 
Dakota. 

One  State  agency  submitted  a 
comment  requesting  a  delay  of  the  April 
1,  1994  effective  date,  but  ciid  not 
submit  a  formal  request  demonstrating 
that  it  met  the  criteria  for  such  a  delay. 
The  Department  emphasizes  that  States 
were  required  to  apply,  and  to 
demonstrate  that  they  met  the  criteria  in 
order  to  be  granted  a  delay.  The 
Department  has  no  authority  to  grant  a 
delay  of  the  effective  date  except  .under 
the  specific  circumstances  specified  in 
the  Leland  Act  as  described  in  the 
proposed  rule. 

Tne  Department  notes  that  the 
elimination  of  enhanced  funding  was 
effective  April  1,  1994  for  all  but  the 
four  approved  States.  The  four  approved 
States  received  enhanced  funding 
through  June  30,  1995.  based  on  their 
legislative  calendars.  All  States  were 
notified  by  letter  and  by  the  proposed 
rule  of  the  opportunity  to  apply  for  a 
delay.  Further,  the  April  1,  1994 
effective  date  has  well  passed. 
Therefore,  the  Department  believes  that 
the  issue  of  granting  delays  is  now  moot 
and  need  not  be  addressed  in  regulatory 
text. 

Enhanced  Funding  for  Low  Payment 
Error  Rates 

As  stated  in  the  proposed  rule,  with 
the  reduction  in  the  funding  rate  to  50 


percent  for  fraud  control.  ADP 
development,  and  SAXT.  these  three 
activities  now  become  eligible  along 
with  other  costs  funded  at  the  50 
percent  rate  for  the  increased  Federal 
reimbursement  rate  of  up  to  60  percent 
if  the  State  agency  achieves  a  low 
payment  error  rate  as  specified  in 
§  277.4  and  275.23.  The  incentive 
funding  for  a  low  error  rate  is  provided 
after  the  end  of  the  Federal  fiscal  year. 

Two  State  agencies  commented  on 
this  policy.  One  was  in  favor  of  this 
policy  as  it  rewards  State  agencies  that 
achieve  a  low  payment  error  rate.  The 
other  State  agency  pointed  out  that 
fraudulent  applications  make  it  difficult 
for  State  agencies  to  attain  a  low 
payment  error  rate.  By  denying 
enhanced  funding  to  States  with  a 
demonstrated  need  for  additional 
support,  the  State  agency  believed  that 
such  action  will  ensure  that  States  with 
a  disproportionate  share  of  fraudulent 
applications  will  never  attain  a  low- 
payment  error  rate  to  qualify  for 
enhanced  funding.  The  State  agency 
believed  that  moving  the  reimbursement 
rate  back  to  75  percent,  rather  than 
incentive  funding  for  a  low  payment 
error  rate,  would  assist  States  in 
combating  food  stamp  fraud  and  help  to 
ensure  that  benefits  only  go  to  the  truly 
needy. 

The  reduction  in  the  funding  rate  for 
fraud  control  is  mandated  by  the  Leland 
Act  and  the  payment  of  enhanced 
incentive  funding  for  a  low  payment 
error  rate  is  mandated  in  Section  16(c) 
of  the  Act.  Neither  involves 
Departmental  discretion.  The  enhanced 
funding  is  available  as  an  incentive  to 
encoiirage  States  to  achieve  a  low- 
payment  error  rate  and  is  paid  after  the 
end  of  the  fiscal  year  as  a  reward.  The 
Department  has  no  authority  to  pay 
either  enhanced  fraud  funding  or  the 
incentive  funding  for  a  low  payment 
error  rate  to  States  that  have  not  attained 
a  low  payment  error  rate  in  order  to 
help  them  to  do  so.  Accordingly,  the 
proposed  regulatory  text  is  adopted  as 
final. 

Deadline  for  Filing  Claims  for 
Retroactive  Funding 

The  proposed  rule  provided  that, 
subject  to  the  availability  of  funds.  FNS 
would  reimburse  State  agencies  for  an 
allowable  expenditure  only  if  the  State 
agency  files  a  claim  w-ith  FNS  for  that 
expenditure  within  two  years  after  the 
calendar  quarter  in  which  the  State 
agency  obligated  the  funds. 

One  State  agency  pointed  out  that  a 
similar  Department  of  Health  and 
Human  Services  (DHHS)  limitation  was 
instituted  as  a  result  of  legislation 
enacted  by  Congress.  The  State  agency 
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*  n'c:i)mni('n(i«'(l  th<it  thr  n«'p.irtmt>iit  sf«'k 
cin  dm*;iidnHfiit  to  thi-  A(  t 

Section  4((  )  nflhf  Alt  <ill(i\vs  thf 
Depart  men  t  to  proiniil^.itf 
administrative  rules  that  are  necessary 
or  appropriate  for  the  effettive 
administration  of  the  F-'SF'   As  the 
proposed  rule  noted,  in  Fiscal  Yt^ars 
(FYs)  19'»1  through  I'I'tJ.  FNS  had 
re(  eived  requests  from  State  agencies  for 
retroactive  funding  going  ba(  k  to  FY 
mHl  even  though  the  Federal  record 
retention  re<iiiirement  for  State  agt'iK  les 
IS  i  years   While  the  Department 
recognizes  that  State  laws  may  rtHiinre 
retention  of  records  that  exc  et-d  Federal 
recjuirements.  the  Departllieiil  believes  it 
IS  not  efficient  administration  for  .State 
ageru  les  to  m.inage.  store,  and  retain 
financial  records  well  past  the  3  years 
recpured  hv  f-'ederal  regulations  and  in 
p.irtK  ular  to  be  ric  lively  re\  lewing  stale 
fin<ui(  iiil  records  more  than  )  years  old 
This  IS  espcM  lallv  the  i  ase  because  FNS 
pays  .'iO  percent  of  State  adnunistrative 
costs   Tht-  intended  effec  t  of  the 
proposed  limitation  mi  c  laiming  i:osts  is 
to  diret  t  State  agenc  v  and  Federal 
resources  toward  the  present  operatnui 
of  tht!  program  The  Department 
believes  State  agenc  les  have  a 
responsibilitv  to  projierK  i  laiiii  ii-der.il 
funding  on  a  timelv  b.lsis 

The  comiiienter  nntccl  th.it  l\w 
deadline  in  the  pro[)iisecl  rule  was 
I  iilc.ulatecl  b<ised  nil  the  (|uarter  in 
vvhu  h  the  .St.ite  ageiu  \  oliliiintfd  the 
funds,  and  suggested  using  .mother 
b.iseliiie  sue  h  .is  d.iti'  iif  p.ivmeiit.  vvhic  li 
IS  used  l)v  DtiUS 

In  the  final  rule  the  Dep.irtmeiit  ha^ 
bast'd  the  deadline  i  .ih  iil.ition  on  the 
(pLirter  in  whit  h  the  cost  was  inc:urred 
b\  the  .State  or  loc  al  .igeiii  v.  whichexcr 
first  inc;iirn!ci  the  cost    It  is  .ii  th.it  point 
th.it  the  lost  should  h.ive  been  reported 
on  the  SF-;it)').  Fiii.iiii  i.il  Status  Report, 
for  that  rc'[)ort  period 

One!  c:ommeiiter  suggested  th.it  the 
definition  of  the  term    '.iiidit  exception" 
whic:h  vv.is  provided  in  the  [ireamble  of 
the  proposed  rule  be  included  in  the 
ri'giilatory  text  The  commenter  noted 
that  the  de.icllim-  does  not  ,i|)pls  to  .ui 
.iiidit  exception  and  suggested  th.it  the 
rule  c  larifv  vvh.il  would  h.i()pen  if  .in 
.iiidit  were  performed  by  non- 
Department  Feder.il  auditors  or  .State  or 
private  .luditors  The  lommenter  .ilsn 
.isked  whether  .in\  [iroc  edures  will  be 
est.iblished  to  pt-rmit  the  .St.ite  to 
provide  sue  h  .iiidits  to  Dep.irtment  .iiidil 
st.iff  in  order  tn  g.iin  .ippro\  .il  to  i  l.iim 
.iddition.il  costs 

In  the  fiii.il  rule,  the  Dep.irtment  h.is 
iiK  ludecl  a  definitiiui  of  the  term     ainhl 
exi  eption"  in  *}  J7:-   1  l((l)|')|(ii|  n(  the 
iegul.itor\  text    It  h.is  .ilsii  c  l.irified  m 
the  s.inie  [lar.tgr.iph  tb.it  the  term 


.ludif  inc  hides  Fculeral  and  Slate- 
initiated  audits  This  inf:ludes  audits 
[lerformed  b\  Department  auditors.  non- 
Department  Federal  auditors.  .State 
auciitors.  or  private  auditors  as  long  as 
the  audit  complies  with  Department 
.ludit  recjuirements  in  r  (;FR  277  17  and 
7  CFK  part  :U)1.=)   It  also  specifies  that 
the  .ludit  must  have  been  started  within 
.<  years  of  the  date  of  submission  cjf  the 
final  SF-2<i'}  report  of  the  rele\ant  fiscal 
\e.ir  to  whic  h  It  applies   ( )nc  t>  the  .ludit 
is  resolved,  am  i  laiin  for  retroac  tive 
Fc'der.il  funding  arising  from  sue  h  an 
audit  should  be  submitted  promptly  to 
FN.S  with  .1  copv  of  the  relevant  .ludit 
findings  This  procedure  will 
siifiplement  but  not  repl.ice  anv  other 
Fedt'ral  reporting  recjuirements  to  the 
f:ogni/.ant  agency  for  audits  in  <»  277.17 
.ind  7  CFK  part  .)I)1t   Finally,  the  final 
rule  m.ikes  minor  modific  atioiis  to  the 
proposed  wording  in  *«  277.n(d)(4|  to 
improv  I'  c  larit\    The  c  hange  has  no 
substantive  effec  t 

At  the  time  of  the  proposed  rule  anci 
in  ace  ord.ince  with  7  (  T'K  277  4  and  7 
CFK  1015  H2.  State  agenc  les  used  the 
SF-2t)'».  Fiiianci.il  Status  Report,  to 
report  costs  during  the  fiscal  year  as 
well  ,is  final  obligations  ,ind 
expenditures  in  .1  fin.il  (or  i  losemit)  .SF- 
2h9  due  Dec  ember  M)  following  the 
fiscal  \e.ir    .\\  that  time,  the  Letter  of 
Credit,  whii  h  was  the  pa\inent  metfiod. 
\.\,is  (  losed  for  th.it  fisc  .il  \ear   .Xfter 
th.tt.  .IS  the  proposed  rule  noted,  the  Sf-"- 
270  would  be  used  to  nxjuest  funds  for 
prior  \e,ir  expenditures  Thus,  the 
proposed  rule  would  have  reciuired  that 
.St.ites  use  the  Form  .SF-27(),  Recjiiest  for 
Adv.ini  e  or  Reimbursement,  to  recjuost 
pavment  for  prior  year  expenditures. 
(  )MM  reipiires  the  use  of  the  SF-270 
when  a  .Stati"  .igeiic  v  w.iiits  to  .iii|ust  the 
program's  financ  lal  status  when  the 
Letter  of  (  Tedit  is  not  used    However, 
reporting  forms  follow  pavment  systems 
and  sulisec)uentlv  FNS'  payment  system 
w.is  I  h.inged 

7  CFR  :)l)r)  102  provides  that  Letters 
ol  ( .redit  are  to  be  used  to  p.iv 
Department  rec  ipients  (le  .  St.ite 
.igeilc  les)  when  .ill  the  following 
I  oilditioils  exist 

(i)  rhere  is  or  will  be  .i  c:ontinuing 
rel.itionsbip  between  the  riM.ipient  and 
the  1  SDA  .iw.irding  .igenc  v  for  at  le.ist 
.1  12  month  period  .ind  th.-  total  amount 
iif  .idv  .UK  es  to  be  received  within  that 
period  from  the  .iwarding  agenc  y  is 
Si 21). 00(1  or  more  per  vear 

(li)  The  recipient  h.is  establislied  or 
d'MiiMnstr.itiMl  to  the  1  'SD.A  .iw.irding 
.igeiu  \  the  willingness  ,ind  abilits  to 
'•st.ilihsli  proc  endures  that  will  minimize 
llie  lime  el.i[ising  fietwt«en  the  transfer  of 
funds  trnm  the  Tre.isurv  ami  their 
dlsl)iirseu)ent  by  the  rec  ipient 


(iii)  The  recipient's  financ:ial 
nianagt^ment  system  meets  the  standards 
for  funci  f:ontrol  and  accountability 
prt>sc:ribed  in  7  ('FR  3015  subpart  H. 

.After  the  proposed  rule  was  issued. 
FNS  in  myti  started  using  the 
Department  of  Treasury's  ASAP 
payment  system  as  a  funding 
niec;hanism  This  grantee-initiated 
payment  uystein.  which  also  uses  the 
Letter  of  Oedit  as  the  payment  vehic:le. 
has  allowed  FNS  to  c:ontinue  to  pay  bv 
Letter  lU'^  Credit  well  after  the  end  of  the 
fiscal  year,  h  allcjwed  FNS  to  streamline 
its  payment  process.  In  addition,  the 
extension  of  the  Letter  of  Credit  system 
for  prior  years  has  allowed  FNS  to 
c  cmlinue  to  use  the  .SF-269  for  prior 
vear  expenditures. 

As  a  result  of  this  payment  system 
change,  in  February  1997  FN.S  issued 
revised  procedures  for  post-close-out 
payments  and  adiustmcuits  in  Agenr  y 
Financ  idl  Management  .Systtmi 
procedure  number  678  (AFMvS-b78). 
Under  those  proi  edures.  starting  in  FY 
199H.  rather  than  use  the  SF-270.  State 
agenc:ies  were  to  revise  their  "final"  or 
c:lose-out  ,SF-2fi9's  to  report  thi>  outlay 
of  funds  for  prior  FYs  1997  and  1996. 
.State  agencies  may  recjuesl  funds  for 
newly  identified  prior  ve.ir  exjienses  on 
a  revised  SF-2H9  for  that  year  not  more 
than  cjuarterly.  This  change  in  the  Letter 
of  Credit  systf>m  is  gradualU  being 
phasecf  in  vear  by  vear.  However,  for  FY 
1995  and  prior  years,  the  SF-270 
continues  to  be  used  until  the  funding 
fiscal  year  has  been  cancelecl  b(H:ause 
the  Letter  of  Credit  is  no  longer  open  for 
those  years 

The  c  hange  in  reporting  forms 
coupled  with  the  use  of  the  new  system, 
.•\S,\P.  for  prior  years  is  signifit:antly 
more  efficient.  The  .SF-270  process  is  a 
manual  proc:ess  that  is  not  tied  into 
State  elc;c:tronic  reporting.  Thus,  it 
would  have  required  more  State 
resourc  IS  to  t:omplete  the  paper  SF-270 
compared  to  the  elec:tronic  ,SF-2B9.  The 
continued  use  of  the  .SF-269  after  tdose- 
out  will  allow  .States  to  continue  to  use 
the  stored  electronic  SF-269  form  (and 
Its  data)  to  revise  their  .SF-269  reports 
for  prior  years  through  FNS'  State 
Cooperative  Data  Exc:hange  (SC^DEX) 
with  minimal  rekeying.  Only  data  that 
has  changed  would  need  to  be  rekeyed 
for  a  revised  report.  Because  the  SF-269 
data  can  be  transmitted  electronically  to 
FN.S.  the  use  of  the  electronic  form  by 
States  will  reduce  the  processing  time  to 
make  the  funds  available  to  the  .State 
agenc\    Finally,  it  means  State  agencies 
do  not  need  to  switch  reporting  forms 
after  the  end  of  the  fiscal  vear  but  may 
continue  to  use  the  ,SF-269 

The  Department  notes  that  under  7 
C:FR  3015  Kb).  Part  3015  supersedes 
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and  takes  precedence  over  any 
individual  agency  regulations  to  the 
extent  such  regulations  are  inconsistent 
with  the  Department  regulation.  The 
proposed  use  of  the  SF-270  when  the 
Letter  of  Credit  system  is  operating 
would  be  inconsistent  with  Part  3015. 
Because  Part  3015  is  an  existing 
Department  rule  which  governs  and 
takes  precedence  over  the  proposed 
agency  rule,  the  agency's  final  rule  is 
being  changed  to  comply  with  the 
Department  rule.  Further,  this  change 
has  been  in  effect  since  FY  1998  and 
affects  only  53  State  agencies.  The 
Department  believes  seeking  public 
comment  on  the  continued  use  of  the 
SF-269,  which  is  based  on  a  provision 
of  the  existing  Department  rule,  would 
cause  unnecessary  delay  which  is 
contrary  to  the  public  interest. 

As  a  result  of^ these  procedural 
c;hanges  and  to  conform  to  current 
practice,  FNS  has  revised  Section 
277.11  in  the  final  rule  to  drop  the 
reference  to  the  SF-270  and  in  its  place 
to  spec;ify  that  States  use  the  form 
specified  by  FNS  to  report  prior  year 
expenditures  This  more  general 
wording  gives  necessary'  flexibility  to  an 
area  that  may  be  subject  to  change  over 
time  as  payment  systems  and  electronic 
reporting  procedures  evolve. 

In  addition,  because  of  the  continued 
use  of  the  SF-269  after  the  final  or 
closeout  SF-269  (which  is  due 
December  30  immediately  following  the 
fiscal  year),  it  was  necessary  to  add  text 
to  the  regulatory  language  to  make  it 
clear  that  the  audit  must  have  been 
started  within  3  years  of  the  "final"  (or 
closeout)  SF-269  (which  is  due 
December  30  immediately  following  the 
end  of  the  Federal  fiscal  year)  to  get 
reimbursement.  A  revision  of  the  "final" 
SF-269  after  the  final  or  closeout  SF- 
269  would  not  start  a  new  3-year  audit 
clock. 

AFDC/Food  Stamp  Certification  Costs 

The  Department  proposed  to  amend 
the  current  regulations  to  correspond  to 
current  practice  which  allows  food 
stamp  certification  costs  for  Aid  to 
Families  with  Dependent  Children 
(AFDC)  cases  to  be  charged  to  the  FSP. 
As  the  proposed  rule  noted,  the  current 
practice  of  charging  the  incremental  cost 
of  certifying  AFDC  households  for  food 
stamps  to  the  FSP  has  been  in  effect 
since  October  1.  1983.  and  is  based  on 
a  1983  Memorandum  of  Understanding 
between  the  Department  and  DHHS. 
Thus,  the  FSP  is  only  picking  up  the 
incremental  costs  related  to  the 
certifying  AFDC  households  for  FSP 
benefits.  The  incremental  cost  is  the 
cost  for  certification  questions  which 
are  FSP  specific.  One  State  agency 


commented  on  this  provision,  agreeing 
with  the  change  in  wording  to  reflect 
current  practice.  The  final  rule  retains 
the  proposed  wording  as  it  reflects 
current  practice. 

However,  since  the  proposed  rule  was 
issued,  the  Personal  Responsibility  and 
Work  Opportunity  Reconciliation  Act 
(Pub.L.  104-193)  replaced  the  AFDC 
program  with  a  Temporary  Assistance 
for  Needy  Families  (TANF)  block  grant. 
This  change  is  effective  July  1,  1997,  or 
sooner  if  a  State  agency's  request  is 
approved  earlier  by  DHHS.  This  change 
does  not  materially  affect  the  charging 
of  the  incremental  costs  from  that 
proposed  in  the  proposed  rule.  The  final 
rule  retains  the  proposed  wording 
except  for  changing  the  reference  from 
AFDC  to  TANF  in  the  final  rule. 

Effective  Date 

The  provisions  in  §  277.11(d) 
regarding  time  limits  for  State  agencies 
to  file  claims  to  amend  a  prior 
expenditure  report  to  request  retroactive 
funding  for  costs  previously  incurred 
are  effective  October  1,  2000. 

Pursuant  to  Section  13971  of  the 
Leland  Act.  the  reduction  in  FFP  rates 
mandated  by  Section  13961  of  the 
Leland  Act  was  effective  on  April  1 . 
1994,  except  for  those  State  agencies  for 
which  the  Department  has  granted  in 
writing  a  delay  of  the  April  1.  1994 
effective  date. 

The  conforming  amendments  to  FSP 
regulations  in  §§272.1,  272.2.  272.11. 
274.12.  277.4.  277.9,  277.15.  277.18, 
277.19.  and  Appendix  A  to  Part  277  will 
be  effective  June  23,  2000. 

List  of  Subjects 

7  CFR  Part  272 

Alaska,  Civil  rights.  Food  stamps. 
Grant  programs — social  programs. 
Reporting  and  recordkeeping 
requirements. 

7  CFR  Part  274 

Administrative  practice  and 
procedure.  Food  stampfe,  Fraud,  Grant 
Programs — social  programs.  Reporting 
and  recordkeeping  requirements. 

7  CFR  Part  277 

Food  stamps.  Government  procedure. 
Grant  programs — social  programs, 
Investigations,  Records,  Reporting  and 
recordkeeping  requirements. 

Accordingly,  7  CFR  parts  272.  274 
and  277  are  amended  as  follows: 

1.  The  authority  citation  for  Parts  272, 
274  and  277  continues  to  read  as 
follows: 

Authority:  7  U.S.C.  2011-2036. 


PART  272— REQUIREMENTS  FOR 
PARTICIPATING  STATE  AGENCIES 

2.  In  §272.1,  a  new  paragraph  (g)(159) 
is  added  in  numerical  order  to  read  as 
follows: 

§  272.1    General  terms  and  conditions. 

*         *         *         *         * 

(g)*   *   * 

(159)  Amendment  (3851  The 
provisions  in  §  277.11(d)  regarding  time 
limits  for  State  agencies  to  file  claims  to 
amend  a  prior  expenditure  report  to 
request  retroactive  funding  for  costs 
previously  incurred  are  effective 
October  1 .  2000.  The  conforming 
amendments  to  Food  Stamp  Program 
regulations  in  §§  272.1(g).  272.2(c)(3), 
272.11(d)  and  (e),  274.12(k),  277. 4fb) 
and  (g).  277.9(b).  277.18(b).  (d).  (e).  (gj 
and  (p)(5).  and  Appendix  A  to  Part  277 
and  the  removal  of  §§277.15  and  277.19 
are  effective  June  23.  2000. 

3.  In  §  272.2.  paragraph  (c)(3)  is 
revised  to  read  as  follows: 

§  272.2    Plan  of  operation. 


(c) 


*   *   * 


(3)  Additional  attachments.  Attached 
for  informational  purposes  (not  subject 
to  approval  as  part  of  the  plan 
submission  procedures)  to  the  Program 
Activity  Statement  and  submitted  as 
required  in  paragraph  (e)(3)  of  this 
section  shall  be  the  agreements  between 
the  State  agency  and  the  United  States 
Postal  Service  for  coupon  issuance,  and 
between  the  State  agency  and  the  Social 
Security  Administration  for 
supplemental  income/food  stamp  joint 
application  processing  and  for  routine 
user  status. 


§272.11     [Amended] 

4.  In§272.11: 

a.  Paragraph  (d)(l){iii)  is  amended  by 
removing  the  reference  to  "§277.19" 
and  adding  in  its  place  a  reference  to 
"§  277.18  and  Appendix  A  to  Part  277 '. 

b.  Paragraph  (e)(2)  is  amended  by 
removing  from  the  first  sentence  the 
words  ".  as  outlined  in  §  277.19(e)". 

PART  274— ISSUANCE  AND  USE  OF 
COUPONS 

§274.12    [Amended] 

5.  In  §274.12: 

a.  Paragraph  (k)(2)  is  removed  and 
paiagraphs  (k)(3)  through  (k)(6)  are 
redesignated  as  paragraphs  (k)(2) 
through  (k)(5)  respectively. 

b.  Newly  redesignated  paragraph 
(k)(2)  is  amended  by  removing  the 
words  "and  the  enhanced  funding 
provided  in  accordance  with  this 
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paragraph  fur  devolopincnt  of  ,in  KBT 
svsttfni" 

PART  277— PAYMENTS  OF  CERTAIN 
ADMINISTRATIVE  COSTS  OF  STATE 
AGENCIES 

H    In  *^  J77  4: 

a   Para^^raph.s  (h)(1).  (h)(l()).  (b)(n). 
and  (b)(lli)  arc  ri'tnovcd. 

I).  Paraj;ra()h.s  (l))(2)  through  (b)(9)  arr 
rcdcsignatt'ii  as  paragraph.s  (b)(  I ) 
through  (b)(H)  rt;sp(H:fivi!lv; 

(    The  second  sentence  in  nt!wlv 
redesignated  p.iragraph  (b)(7)  is  revised, 
and 

d.  New  paragraph  (g)  is  added 

The  revision  ami  addition  n^ids  .is 
tollovvs 

§277.4    Funding. 

*  •  *  •  ft 

(b)  •    *    • 

(71   *     *     •    l-be  ^.ll.•^  of  Feder.l!  fiuuilim 
tor  the  ,11  tivities  identified  in 
par.igraphs  [\>]{2]  ,ind  (b|(  M  nt  tliis 
■.e(  tioii  sliali  not  be  rediK  eii  li.ised  upon 
the  ageiH  \  \  pa\  nient  error  rate. 

•  *  *  »  • 

(g)  lin  estlg.itlolls  of  ,lllthori/ed  ret, ill 

or  vvtiolesale  ti  'h\  I  iiiK  ern>  when 
perlorineii  m    oordiii.ilioii  witii  tlie 
I   ,SI)A  (  )fti<  !■  n||iispe(  tor  (.eiier.ll  .nil! 
FN,S  sh.lii  be  tuilded  ,it  the  'id  pen  eiit 
Fi'derai  reiniiiursemenl  r.ite 

7    in  t)  J77  <l   p,ir,igr,ipli  (b)  is  re\  used 
to  re.ui  ,is  tolli  iw  s 

§277.9    Administrative  costs  principles. 

lb)  Till ■  nil  reiiii'nt,il  i  osl  ol  i  ertit\  iiig 
r.WI'  housetuilils  lor  [■'oiui  .Sl.unii 
I'rogr.ini  benefits  ,ire  ,illov\ .ible  i  osts  for 
l''\,S  reiiiibiirsenieiit 


rt   ill  *}  J"7  1  I    ,1  new  p.ir,ii;r.i|ili  (lii  is 
,iddeii  to  riMil  ,is  tolli  ivs  s 

§  277  1 1     Financial  reporting  requirements. 

•  »  •  •  • 

(d)  Tiiiir  liiiut  Inr  Stiitf  (li^rnrirs  to  fiU- 
rhiiins   (  1 1  .\ftei  die  deadline  in 
|),ir,igr,ipli  ((  1(4)  ot  this  sei  tion  for  tlie 

fm.ll  SI-'    Ijfi'l  report    .St.lte  ,lgem  les  sli.ill 
use  tlie  (orill  spei  ilifil  bv    [''N.S  ,is  needed 
Within  three  \e,irs  ot  llie  end  ot  the 
I'eder.il  tis(  ,il  \e,ir  to  ,iiiieiid  ,i  prior 
expenditure  report  pert, lining  to  sm  h 
l-eder.ll  tis(  ,il  \e,ir     i'he  three  \e,ir 
reporting  dcidliiie  iii,i\  be  extended  !i\ 
FN'.S  il  litig,ition.  ,in  ,iudil.  or  ,i  i  l.iiin  i^ 
iinresoU  ed  ,it  tlie  end  of  tlie  three  \e,ir 
period    I'he  reportiiii',  lorni  sh,ili  lie  used 
to  .iiiiend  prior  ex[iendilure  reports  ,iiid 
to  recpiest  reiiiibiirseiiient  lor  ,ui\ 
<iddition,il  luuding  due,  or  to  p,i\  bai  Iv 
to  FN.S  ,in\  in.idvertent  prior  outi  l.iiin 

Keijuests  tor  reiiilburseiilellt  Will  oill\   be 
honored  it  the  i  1  uiu  is  tiled  within  ttie 


tnnefrarne  m  paragraph  (d)(2)  of  this 
section   FNS  reserves  the  right  to  bill 
.State  agencies  for  amounts  due  FNS 
resulting  from  an  overclaim,  even  if  no 
reporting  form  h.is  been  submitted. 

[2]  .Subject  to  the  avdilabilitv  of  funds 
from  the  appropriation  for  the  vear  in 
which  the  expenditure  was  incurred. 
I''N.S  mav  reimburse  .State  agencies  for 
,ui  allowable  expenditure  onlv  if  the 
State  agf^ncv  files  a  claim  with  FNS  for 
tliat  expenditure  within  two  vears  after 
the  ( .ilendar  (juarter  in  which  the  .State 
.igeiK  y  (or  local  agency)  incurred  the 
( (ist.  FNS  will  ( (insider  non-cash 
expenditures  such  as  depreciation  to 
have  been  made  in  the  quarter  the 
exfienditiire  was  recorded  in  the 
accounting  records  of  the  State  agent  \' 
in  .K.cordan(.e  with  generallv  a(  cepted 
at  ( ounting  prim  iples 

(:))  l-'or  .Xutoinated  Data  Processing 
(.\I)I')  expenditures  approved  under 
*}  277.18(c),  subje(  I  to  the  availabilitv  of 
funds  ami  recpured  F'N'.S  approval 
rel.ited  to  the  .Adwiiu  e  I'l.inniiig 
l)o(  uinent.  FN.S  m,i\  reimburse  .State 
itHem  les  tor  ■illowable  exjieiiditures  at 
tlie  .ippropri.lte  r.lte  111  effei  t  ,lt  the  time 
the  eijiiipinent  or  ser\li  e  w.is  re(  e!\ed 
oiiU  il  the  .St.lte  .igeiK  \  files  tor  ,i  (  bum 
w  ith  FNS  within  two  \ears  after  the 
I  .ili'iid.ir  i|u,irter  m  w  hii  h  the  i  ost  w.is 
im  iirred    i'N.S  will  (  (insider  none  ,ish 
ex|)eiidltlires  sui  h  .is  deprei  l.ition  to 

li,ive  1 II  m,ide  111  the  (pMrter  the 

ex|ienditure  w,is  rei  orded  in  tlie 

.11  c  oiuitiiiL;  rei  iirds  ot  the  State  .igeni  \ 

111  ,11  I  iinbini  e  V\  ith  ueiier.llK   ,li  (  epied 

,11 1  oiiiitiiig  prim  iples 

(41  St, lies  wisliiilg  to  reipiest  ,ili 
extension  ot  the  diMiiluie  m  p,ir.igr.iphs 
ld|(J)  ,ind  (d)(.i|  of  this  section  must 
submit  the  reijuest  in  writing  to  FN.S 

prior  In  ill.'  ,ippl|i  ,ible  de,idline    The 
St.lte  .igeiK  \   s  request  tor  ,in  extension 
llHIst  nil  hide  ,1  spei  ifu   expl.in.ition. 
|u  .;  til  ,ition,  iiiid  do(  umentation  of  win 

tlie  I  1,11111  w  ill  be  1,1  te  ,11  id  w  lien  the 
I  l,iim  will  be  tiled 

I'll  The  Iniie  liiiiits  ill  p,ir,igraphs 
Idl(J)  ,ind  |dl(  (I  ot  this  sei  tmn  will  not 
ippK    lo  ,in\   ot  the  tollowillg 

il)  .\ll\   I  1,11111  tor  ,111  .id|llstl!ieiit  til 
|irinr  \>Mr  i  osts  [ire\iousl\  i  i.iniied 
under  III  interim  r.ite  i  i mi  ept, 

liil  ,\n\  (  I. mil  .in^iiig  from  ,in  .iiidit 

exi  eptiiui  ,is  detllied  ill  tills  se(  tloll    .Vll 
■  llldlt  e\i  rptiiili  liKMIis  ,1  propos.'d 
,id|llstiilelit  b\   the  I  )e[i,irtme|it  lo  ail\ 
eX(iei|d|tlire  i  binned  b\    ,1  .St.lte  .igeni  \ 

b\  \  irlue  ot  ,1  l-.'der.il  or  St.ite  initi.ited 
.nidit    1  be  .iiidit  must  I  ompl\  \\  ith  the 
reqiiireiiH'iits  ot  t;  _':"7  1  ~  .mil  "  ( !FK  p.irt 
llll'i.  ,tnd  must  h,i\  e  been  st.irted  within 

t  \e,irs  lit  the  d.lte  ot  Sllbmissinn  ot  tile 
tlll,il  .si      JOM  ot  the  rele\,int  Fi'der.il 
tlsi  ,il  \  e,ir  ti  1  W  hli  II  It  .ipplies 


(iii)  Any  claim  resulting  from  a  court- 
ordered  retroactive  payment   However, 
this  provision  does  not  bind  FNS  to  a 
State  or  Federal  court  decision  when 
FNS  was  not  a  party  to  the  action; 

(iv)  Any  claim  for  which  FNS 
determines  there  was  good  cause  for  the 
State  agency's  not  filing  it  within  the 
time  limit.  Good  cause  is  lateness  due 
to  circumstances  bevond  the  State 
agencv's  control  such  as  Ac;ts  of  God  or 
do(  umentf'd  action  or  inaction  of  the 
Federal  (Government,  it  does  not  include 
neglect  or  administrative  inadequacy  on 
the  part  of  the  State.  State  agency, 
legislature,  or  anv  of  their  offices  or 
emplovees, 

§277.15    [Removed  and  Reserved] 

9.  Section  277  15  is  removed  and 
reser\'ed 

10   In  «5277.1H; 

a   Paragra[)h  (b)  is  amended  b\ 
removing  the  definition  ni  Enbant  fd 
tuiuhni;  or  cnhancfd  FFP  rate,  and  by 
revising  the  definition  of  Rfi^iilar 
lunciini^  or  regu/or  h'h'P  nitr. 

b  The  introdurtor\'  text  of  paragraphs 
(did)  and  (d)(2)  are  amended  bv 
removing  the  uiirds  "at  the  regular  or 
enhanced  funding  rale  "  in  the  first 
sentem  e: 

I    Par.igr.iph  (d)(l)(ii)  is  amended  bv 
removing  the  last  sentence; 

d   The  third  sentence  of  paragraph 
(d){  1  )(\  1  is  amended  b\  removing  the 
words  'thresholds  of  t?  2  7  7.1  H(r)(l)  are 
met  ■  ,111(1  .idding  the  wurds  "threshold 
ot  «;  277  1H|(  )(1 )  is  met  "  m  their  plactn 

e    The  first  sentence  of  |)aragr.iph 
(e|(  1  )  IS  revised. 

I    Par.igr.iph  (g|  is  reviseti.  diui 

i;   P.ir.igr.iph  |[i)(t|  is  revised. 

The  revisions  re, id  ,is  follows: 

§277.18     Establishment  of  an  Automated 
Data  Processing  (ADP)  and  Information 
Retrieval  System. 

•  •  *  •  * 

(b)  *    •    * 

lifi^uhir  luiidini^  or  ifiiuliir  FFP  nitr 
means  anv  Feder.il  reimbursement  rate 
,iiitliori/ed  bv  4»  277  4(b). 

•  «  •  •  * 

|e|  .4/'/)  Ipdntr  —(1)  Criwnil 
'•uhnus^ioii  n'(iiiin'iurnls  The  .State 
.igeiK  V  sh.ill  submit  ,in  API)  I'jidate  for 
FNS  .qiprov.tl  for  .ill  apj)rove(l  I'lanning 
and  lm[)lementatioii  .-XPD's  when  tot.il 
•K  (luisition  (  osts  ex(.eed  S5  million 


(gl  (.onditions  lor  n'(ri\inii  FFP — (1) 
.\  St.lte  ageiK  V  in. IV  re(,eive  FFT'  at  the 
SO  per(  cut  reimbursement  r.ite  for  tht> 
(  osts  of  planning,  design,  development 
or  mst. illation  of  ADP  and  information 
retrieval  svstcmis  if  the  proposcul  svsttun 
will: 
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(i)  Assist  the  State  agency  in  meeting 
the  requirements  of  the  Food  Stamp  Act; 

(ii)  Meet  the  program  standards 
specified  in  §  272.10(b)(1).  (b)(2).  and 
(b)(3)  of  this  chapter,  except  for  the 
requiiements  in  §272.10(b)(2)(vi). 
(b)(2)(vii).  and  (b)(3)(ix)  of  this  chapter 
to  eventually  transmit  data  directly  to 
FCS; 

(iii)  Be  likely  to  provide  more  efficient 
and  effective  administration  of  the 
program;  and 

(iv)  Be  compatible  with  such  other 
systems  utilized  in  the  administration  of 
State  agency  plans  under  the  program  of 
Temporary  Assistance  for  Needy 
Families  (TANF). 

(2)  State  agencies  seeking  FFP  for  the 
planning,  design,  development  or 
installation  of  automated  data 
processing  and  information  retrieval 
systems  shall  develop  Statewide 
systems  which  are  integrated  with 
TANF.  In  cases  where  a  State  agency 
can  demonstrate  that  a  local,  dedicated, 
or  single  function  (issuance  or 
certification  only)  system  will  provide 
for  more  efficient  and  effective 
administration  of  the  program.  FNS  may 
grant  an  exception  to  the  Statewide 
integrated  requirement.  These 
exceptions  will  be  based  on  an 
assessment  of  the  proposed  system's 
ability  to  meet  the  State  agency's  need 
for  automation.  Systems  funded  as 
exceptions  to  this  rule,  however,  should 
be  capable  to  the  extent  necessary,  of  an 
automated  data  exchange  with  the  State 
agency  system  used  to  administer 
TANF.  In  no  circumstances  wdll  funding 
be  available  for  systems  which  duplicate 
other  State  agency  systems,  whether 
presently  operational  or  planned  for 
future  development. 
***** 

(p)*    *    * 

(5)  Costs  Costs  incurred  for 
complying  with  the  provisions  of 
paragraphs  (p)(l)  through  (p)(3)  of  this 
section  are  considered  regular 
administrative  costs  which  are  funded 
at  the  regular  FFP  level. 

§277.19    (Removed] 

11.  Section  277.19  is  removed. 

12.  In  part  277,  Appendix  A.  in  the 
section  titled  "Standards  for  Selected 
Items  of  Cost": 

a.  Paragraphs  A. (25)  through  A. (28) 
are  redesignated  as  paragraphs  A. (26) 
through  A. (29)  respectively; 

b.  A  new  paragraph  A. (25)  is  added; 

c.  Paragraph  B.(l)  is  amended  by 
removing  from  the  second  sentence  the 
words  "to  be  funded  at  the  63  percent 
rate  or". 

The  addition  reads  as  follows- 


Appendix  A  to  Part  277 — Principles  for 
Determining  Costs  Applicable  to 
Administration  of  the  Food  Stamp 
Program  by  State  Agencies 

,;**** 

Standards  for  Selected  Items  of  Cost 

A.*   *    * 

(25)  Prosecution  activities.  The  costs 
of  investigations  and  prosecutions  of 
intentional  Food  Stamp  Program 
violations  are  allowable.  Costs  of 
investigation,  prosecution,  or  claims 
collection  which  are  performed  by 
agencies  other  than  the  State  agency 
shall  be  based  on  a  formal  agreement 
between  the  State  or  local  agency  and 
provider  agency.  These  interagency 
agreements  shall  meet  the  requirements 
of  this  part  in  regard  to  allowable 
charges.  Funding  under  these 
interagency  agreements  shall  be 
provided  by  the  State  agency  from  their 
funds  and  funds  made  available  by  FNS. 


Datei^:  May  17,  2000. 
Shirley  R.  W'atkins, 

/  '/ir/er  Serre/an'.  Food.  Xiitrition.  and 
(AinMimer  Senifps. 

|FR  Dnr,  00-1.3005  Fileci  n-2.3-00;  8;45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  98-NM-56-AD;  Amendment 
39-11725;  AD  2000-10-01] 

RIN  2120-AA64 

Airworthiness  Directives;  Airbus  Model 
A300  B2,  A300-B2K,  A300  B4-2C, 
A300  B4-100,  and  A300  B4-200  Series 
Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  all  Airbus  Model  A300  B2. 
A300  B2K,  A300  B2-200.  A300  B4." 
A300  B4-100,  and  A300  B4-200  series 
airplanes,  that  currently  requires  certain 
structural  inspections  and 
modifications.  This  amendment  requires 
that  those  inspections  be  accomplished 
on  additional  airplanes.  This  action  also 
requires  new  repetiti\'e  inspections  for 
airplanes  in  certain  configurations  at 
revised  thresholds  ap  .1  ir.tervals.  This 
amendment  is  prompted  by  issuance  of 
mandatory  continuing  airworthiness 
information  by  a  foreign  civil 
airworthiness  authority.  The  actions 


specified  by  this  AD  are  intended  to 
detect  and  correct  corrosion  and 
cracking  of  the  wings  and  fuselage, 
which  could  result  in  reduced  structural 
integrity  of  the  airplane. 
DATES:  Effective  June  28.  2000. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  June  28. 
2000. 

The  incorporation  by  reference  of 
certain  other  publications,  as  listed  in 
the  regulations,  was  approved 
previously  by  the  Director  of  the  Federal 
Register  as  of  April  13.  1992  (57  FR 
8257.  March  3.  1992).  and  as  of  May  29. 
1996  (61  FR  18661.  April  29.  1996)! 
ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Airbus  Industrie,  1  Rond  Point 
Maurice  Bellonte.  31707  Blagnac  Cedex. 
France.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate.  Rules  Docket. 
1601  Lind  Avenue.  S\V..  Renton. 
Washington;  or  at  the  Office  of  the 
Federal  Register.  800  North  Capitol 
Street,  NW..  suite  700.  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Mcirtenson.  Manager. 
International  Branch.  ANM-116.  FAA. 
Transport  Airplane  Directorate.  1601 
Lind  Avenue.  SW..  Renton.  Washington 
98055^056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 
bv  superseding  AD  96-08-08. 
amendment  39-9574  (61  FR  18661. 
April  29.  1996).  which  is  applicable  to 
all  Airbus  Model  A300  B2.  A300  B2K. 
A300  B2-200.  A300  B4.  A300  B4-100. 
and  A300  B4-200  series  airplanes,  was 
published  in  the  Federal  Register  on 
December  21.  1999  (64  FR  71333).  The 
action  proposed  to  continue  to  require 
certain  structural  inspections  and 
modifications.  The  action  proposed  to 
require  that  those  inspections  be 
accomplished  on  additional  airplanes. 
The  action  also  proposed  to  require  new 
repetitive  inspections  for  airplanes  in 
certain  configurations  at  revised 
thresholds  and  intervals. 

Comments  Received 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Additional  Affected  Airbus  Models 

One  commenter  suggests  that  the 
applicability  of  the  proposed  AD  be 
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rt'viscd  tn  iiK  lu(l>'  Airtnis  Mudcl 
A3()0(:4-Jl)()  .111(1  A  H)()I'4-200  series 
.lirpl.iin's    The  FAA  docs  not  cnncur  thai 
the  applii  <il)ilit\  shnuld  hf  revised  to 
III!  liidi'  tlifsr  .iirpl.uH'  iiiiidi'ls.  siix  c 
ihev  .iri'  mit  t\  [ic  i  crtitK  .itcd  in  the  L..S. 
No  ( liaiik;e  IS  iii.ule  Id  ihe  final  rule. 

Reference  lo  Krenth  Airworthiness 
Directive 

One  ( iinuneiiter  su^Liests  that  the 
proposed  AD  be  revised  to  iiu  hide  a 
refereni  e  lo  ii  rel.ited  Freni  h 
airuorthiness  directive   Tlie  (  oiiuMenter 
states  th<it  the  proposed  AO  (  orre<  tlv 
refers  to  Krencfi  .urworthiness  dire(  tivi' 
♦)()-22J-l  lh(H)K4.  which  references 
service  bulletins  for  i  ertaiii  insp^tions 
also  addressed  in  this  proposed  AI).  but 
does  not  mention  't:)-154-14'»(Hl.  vvhi(  h 
referenc  es  servic  e  ()ulletins  for  the 
rnodific  ations  addressed  bv  this  Al) 

The  FAA  a.  knouied^^es  that  the 
modifii  .itiotis  recpiired  by  existing  I'AA 
AD  46-08-(m  were  also  addressed  in 
related  I'rench  .urworthiness  directive 
'^)<-154-14it(H).  d.ited  September  15. 
I')M  t   The  F.\A  has  im  ob|ection  to 
ini  hiding  this  refereiK  e  in  this  final 
rule,  which  iDiitinues  to  reipiire  those 
modifi(  .itions,  and  h.is  re\  ised  the  AD 
.!(  ( ordinjiK    Hiuve\er.  .dthoiigh  the 
I'AA  gener.illv  refereiu  en  the  latest 
pertinent  .urworthiness  direi  tive  issued 
bv  another  .urvvurthmess  .mthoritv  as  ,in 
minriiiatiiiii.d  \( )  TF  in  the  :\\).  this 

mfonnatiuii  is  nut  mieilded  to  be  ,111 
I'xhaiistne  hsi  nt  all  rej.itrd  m,iii<i.ili  ir\ 
I  iintinuing  .urwdrthmess  intorni.ilinii. 

.Uld  shnuld  nut  lie  i  dilsidi-red  ,is  su(  h 

(^han^es  Made  to  Proposed  .\I) 

I'd  miproM'  the  re.id.ibilit\  of  the  AD. 
ihi'  l'.\.\  h.is  added  1  ertaiu  he.idinus  to 
the  teM  df  the  .VD 

(ionclusion 

.\tter  (  .ireful  re\  leu  df  the  available 
il.it.i.  UK  ludiii!.;  the  I  diiuiients  noted 
.ibdve.  the  l''.\.\  h.is  deternuned  th.il  ,iir 
s.itet\  .Uld  ihe  pubJK   interest  recpiire  the 

ililnptldll  lit  the  rule  Ulth  the  1  fl.ingfS 

previoiisK  des(  ribed    The  F.\.\  has 
determined  th.lt  these  i  h.Uli;es  will 
Ueitlier  UK  Tease  the  e(  diKilllli    burden 
dii  ,||1V   oper.ltor  Ildr  UK  re.ise  the  S(  dpe 

dt  the  AD 
(^ost  Impact 

There  ,ire  ,ipprd\mi.itel\   1  (  .urpl.mes 
of  IS    registr\  th.lt  u  ill  be  .iflei  ted  b\ 
this  AD 

The  actions  that  .ire  t  iirrenlU 
reijuired  bv  .W)  'tt)-()H   (IH,  ,ind  ret.uned 
111  this  AD,  t.ike  .ipproMiii.iteU  J  work 
hdiirs  per  .iirpl.ine  to  ,ii  i  omphsli.  at  .in 
.ner.ige  labor  r.ite  ot  .StiO  per  work  hour 
Based  on  these  figiirt's.  tfie  cost  impa(  t 
dt  the  pre\  iousK   retpiired  .11  lions  on 


U.S   diierators  is  estun.ited  td  be  SlliU 
per  .urplane,  per  ins[)e(  tion  cycle. 

The  new  iiispei  tion  that  is  re()uire(i 
In  this  new  .■\D  will  lake  appro\imate|\ 
t  vsnrk  hours  per  airplane  to 
.!( (  oin[)lish.  .it  ,\n  average  labor  rate  of 
.S»>()  per  work  hour  B.ised  on  these 
figures,  the  (  ost  impact  of  the  new 
re<purements  of  this  AD  on  l'  ,S 
operators  is  estimated  to  be  SI  HO  per 
airplane,  [ler  inspec  tion  cvc  le 

The  cost  impac  t  figures  discussed 
above  are  based  on  assumptions  that  no 
op)erator  has  vet  .u  (  omplished  .inv  of 
the  recpiirements  of  this  .M)  ac  tion,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted 

Ke^ulatory  Impact 

The  regulations  aciopted  herein  will 
not  have  a  substantial  dire(  t  effect  on 
the  States,  on  the  relationship  fielween 
the  n. ition.il  (iovernment  and  the  States 
or  on  the  distribution  of  power  <ind 
responsdulities  among  the  \arious 
levels  of  go\i'rnnient   Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  ui   ier 
Fxecutive  Order  \:i\.i2 

l-'or  the  reasons  disc  ussed  ,ibd\e.  I 
I  ertif\  that  this  .k  tmn  111  Is  not  a 

significant  regul.itorv  ac  tidu  '  under 
K\ec  uti\e  Order  IJHfiti.  (_'|  is  nnt  ,i 

signific  .int  rule    under  DOT 
Kegul.itorv  Policies  and  Proi  ediires  (44 
FK  11034,  Februarv'  26.  1979)  and  ( <) 
will  not  have  a  signific  ant  economic 
impac  t,  positive  or  neg.itnc.  on  <i 
siibst.uiti.il  number  df  small  entities 
under  the  (  rileri.i  df  the  Kegulatdr\ 
l'le\ibilit\  ,\i  t   .\  fin.d  ev.iliiation  has 
been  prep.ired  for  this  ,ii  tidu  .md  it  is 
I  dut, lined  in  the  Kules  Dd(  ket    .\  c  dpv 
of  It  mav  be  dbtained  frdiu  the  Rules 
Docket  al  the  IdC  .itldii  prd\  ided  under 
theiafitidii  ADDRESSES 

List  of  Subjects  in  14  CFR  Part  39 

.\ir  tr.iiispnrt.itidn.  .\irc  r.ift.  Aviation 
s.iJetv.  liK.orporatidii  li\  reference. 
Safety 

.Adoption  uf  the  .Amendment 

.\i  (  drduigU  ,  pursu.int  to  the 
autlidrilN  deleg.ited  to  me  by  the 
.\diiiiiiistr.itdr.  the  Federal  Aviation 
.Xdiiiinistratidii  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  fT"R 
p.irt  I'M  as  fdlldws 

PART  39— AIRWORTHINESS 
DIRECTIVES 

I    The  authoritv  c  itatinn  for  part  .19 
I  diitinues  to  re.id  as  follows 

•Xulhoritv;  4'l  I    S  (.    ltHi(gl    4lll  1  t   44-()l 


§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39--9.'i74  (bl  FR 
lHt)hl.  April  29.  199«i).  and  by  adding 
a  lunv  airworthiness  directive  (AD), 
.imendment  39-11725.  to  read  as 
follows 

iiOOO-lO-Ol      .Airbus  Industrie:  .Amendment 
^'^~\  I72'i  I)d(  kfi  'm-.\M-'iB-.\D 
•Supersedes  ,\I)  <t(,-(iH-OH.  .Amenciment 
M-').t74 

Api)li<iihilit\   .Ml  Mtidel  .\Mm  Hj.  .\:t(Hi 
HJk    A  10(1  f)^-J()(),  A  UK)  B4-2(:.  a  10(1  B4- 
10(1   .111(1  .\  UX)  H4-JU0  series  dirplanes. 
I  iTtitii  ,ilf.|  111  .in\  (  ,iteg(irv. 

Note  1:  i'his  .\1)  .ipjilics  tcj  t^ac  h  airplane 

iili'iitilifil  111  the  [irei  filing  H|)pli(  al)ilit\ 
prii\isiiiii.  reg.inlicss  ui  v\  hether  il  has  hecn 
ineiiitieil.  .(Itereii.  ur  rcp.iired  in  the  .irea 
siit)|ei  t  Id  ihf  recjuireiiienls  (if  this  .Ml   Fur 
.iirplaiU's  ltl.it  h.ue  been  llKiilified,  .illereil.  (ir 
repaired  sii  th.lt  Ihe  p.'rtdrill.iIU  e  ui  the 
icijinremeiils  uf  this  .\L)  is  dlfei  ted.  the 
"U  tier  iiper.itor  must  rec]iiest  Hppiii\  .il  tm  .in 
.ihern.ilive  method  ot  (  iimpllani  e  m 
,11  1  (ird.iiK  e  with  par,igr,i|ih  (hi  .  if  this  Al) 
1  he  re(juest  shiHlId  im  hide  ,111  .issessiiieiil  n\ 
tlie  effei  t  uf  the  m(i(llli(  .iliun,  .iller.itii in.  iir 
repdir  (in  ttie  unsafe  c  imdiliun  .iddressed  h\ 
this  .M);  ,uid.  if  the  uns.ife  I  (indilion  has  not 
iHien  eliinin.iled,  the  recjuest  shiiiild  ini  hide 
spec  iIk   (iriipiise.!  in  tidiis  tn  .i.idress  it 

C(>mphani  f  Ki-cpiired  as  mdu  .iied,  unless 
accomplished  pnniousK. 

To  deteit  and  correct  iiorrosirm  .ind 
cracking  of  the  wings  anii  hisfdage  which 
could  result  in  recfiic  ed  strui  lural  mlegnlv  ..f 
Ihe  .lirplane.  h(  <  (unphsh  the  fdlliiwiiig 

Restatement  of  Certain  Requirements  of  .AU 
92-O2-09 

Inspections  and  Moditi'  nlmn^ 

(a)  .Ac  c  Diiiplish  the  inspec  timis  .md 
rnodifi(  alicins  i  iint.iined  iii  the  .Airbus  service 
bulletins  listed  tieldw  pruir  to  nr  .it  the 
thresholds  ideniifieci  in  e,)i  h  (d  thnse  service 
inilletins.  nr  w  ilhin  1 .000  l.indings  or  12 
inonlhs  ,iher  .April  It.  I'Kl^  (ihe  ttfleclive 
date  df  .\IJ  'l2-02-0'».  .iniendinent  :»'»-«14."i| 
whi(  hever  oc  curs  later  e\(  epl  ,is  prin  ided  m 
paragr.ipli  (d)  of  this  .MJ  lur  the  ser\ .(  e 
bulletin  idenlifieii  in  p.ir.igr,iph  (al(Hl  ot  this 
.AU   Kecpiired  inspec  tioiis  sh.di  he  repe.ited 
thereafter  at  inlervdls  luit  In  e\(  eed  those 
spec  died  in  the  (  orrespiinding  ser\  i(  e 
liullelm  for  the  inspei  iKin    .\fter  .April  1.1. 
If)')2.  the  ac  tions  sh.ill  nnU  lie  ac  i  (iniplislied 
in  accordanc  e  with  the  Idlest  re\  ismn  nl  the 
servii:e  bulletins  spec  ified 

(1)  Airbus  Ser\  lie  Bulletin  A:tu()-">.i-iin 
Revision  4.  dnted  lune  10  I'lHt.  (.r  Ke\  isnm 
.1,  dated  Kel)ruar\  2.t.  I'i't4, 

(2)  Airbus  Ser\i(  e  Bulletin  .\  !(i(i-')  t-lJ(. 
Revision  7.  (idled  NoMTiiber  1 1.  l')')U:iir 
Revision  H.  ddti-(l  .Septendier  Ih.  1 ')<)!: 

0)  .Airtius  ,Ser\i(  e  Bulletin  .A.tlMKn  t~14h. 
Revision  ~   d.ited  .-Npril  2(>.  I't'd. 

Note  2:  .\irhus  .Servic  e  Bulletin  .\  fOO-i  f- 
14B  provides  for  a  comjilianc  e  threshold  ot 
within  ")  \ears  after  the  d.ite  of  issiidiu  e  ot 
freiK  h  airwcirthiiiess  diri-(  li\e  't()-J22- 

!I(i(ni    issue.!  nn  D niherlj,   IWUO.ihe 

,i(  I  (unplishment  nl  uIik  h  is  recpiired  h\  .\U 
H'>-07-0'),  .iniendnu  nl   I'l- 50.13. 
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(4)  For  Configuration  1  airplanes  identified 
in  .Airbus  Ser\ice  Bulletin  A300-53-0162. 
Revision  6.  dated  March  20.  199b;  Airbus 
Service  Bulletin  A30O-53-162,  Revision  4. 
dated  November  12.  1990;  Revision  5.  dated 
March  17.  1994;  or  Revision  6.  dated  March 
20.  199fi.  After  the  effective  date  of  this  new 
.AD.  only  Revision  6  of  the  servic;e  bulletin 
shall  be  used; 

(5)  Airbus  Service  Bulletin  A300-53-196. 
Revision  1.  dated  November  12.  1990;  as 
amended  by  Ser\'ice  Bulletin  Change  Notice 
I.A..  dated  February  4.  1991.  or  Revision  2. 
dated  March  17.  1994; 

Note  3:  Airbus  Service  Bulletin  A300-53- 
196  provides  for  a  compliance  threshold  of 
within  6,000  landings  after  accomplishment 
of  Airbus  Service  Bulletin  A300-53-194, 
accomplishment  of  which  is  required  by  AD 
87-04-12,  amendment  39-5536. 

(6)  Airbus  Service  Bulletin  A30O-53-225. 
Revision  2.  dated  May  30.  1990; 

(7)  Airbus  Service  Bulletin  A30O-53-226. 
Revision  4,  dated  November  12,  1990;  or 
Revision  5,  dated  September  7.  1991; 

Note  4:  Airbus  Service  Bulletin  A300-53- 
226  provides  for  a  compliance  threshold  of 
within  5  years  after  the  issuance  of  French 
airvyorthiness  directive  90-222-116(8), 
issued  on  December  12.  1990;  but  not  later 
than  20  years  after  first  delivery;  the 
accomplishment  of  which  is  required  by  AD 
90-03-08,  amendment  39-6481. 

(8)  For  Configuration  1  and  2  airplanes 
identified  in  Airbus  Service  Bulletin  A300- 
53-0278.  Revision  2,  dated  November  10. 
1995:  Airbus  Service  Bulletin  A300-53-278, 
dated  November  12.  1990;  or  Revision  1, 
dated  March  17,  1994; 

(9j  Airbus  Service  Bulletin  A300-54-045. 
Revision  4,  dated  [anuary  31,  1990;  or 
Revision  6,  dated  February  25.  1994; 

(10)  Airbus  Service  Bulletin  A300-54-060. 
Revision  2,  dated  September  7,  1988,  and 
Change  Notice  2. A.,  dated  February  13.  1990; 
or  Revision  3,  dated  February  25,  1994; 

(11)  Airbus  Service  Bulletin  A300-54-063, 
Revision  1.  dated  April  22,  1987,  and  Change 
Notice  I.A..  dated  February  13.  1990;  or 
Revision  2,  dated  February  25,  1994; 

(12)  Airbus  Service  Bulletin  A30O-54-O66, 
Revision  1,  dated  Februarv-  15.  1989.  and 
Change  Notice  I.A.,  dated  February  13,  1990; 
or  Revision  2,  dated  Februar\-  25,  1994. 

Restatement  of  Certain  Requirements  of  AD 
96-08-08 

(b)  Accomplish  the  inspections  and 
modifications  contained  in  the  Airbus  service 
bulletins  listed  below  prior  to  or  at  the 
thresholds  identified  in  each  of  those  service 
bulletins,  or  within  1.000  landings  or  12 
months  after  March  29.  1996  (the  effective 
date  of  AD  96-08-08.  amendment  39-9574), 
whichever  occurs  later.  Required  inspections 
shall  be  repealed  thereafter  at  intervals  not  to 
exceed  those  specified  in  the  c:orresponding 
service  bulletin  for  the  inspection. 

(1)  Airbus  Service  Bulletin  A300-57-0194. 
Revision  2,  including  Appendix  1,  dated 
August  19,  1993; 

(2)  Airbus  Service  Bulletin  A300-57-166, 
Revision  3,  including  Appendix  3.  dated  July 
12,  1993; 


(3)  Airbus  Service  Bulletin  A300-57-0167, 
Revision  1,  inc;luding  Appendix  1,  dated  Mav 
25.  1993; 

(4)  Airbus  Service  Bulletin  A300-57-0168. 
Revision  3,  including  Appendix  1 .  dated 
November  22,  1993; 

(5)  Airbus  Service  Bulletin  A300-57-0180. 
Revision  1.  dated  March  29,  1993; 

(6)  Airbus  Service  Bulletin  A300-57-0185. 
Revision  1.  including  Appendix  1.  dated 
March  8,  1993;  and 

(7)  Airbus  Service  Bulletin  A300-54-0084. 
dated  April  21.  1994. 

New  Requirements  of  This  AD 

Inspections 

(c)  For  Configuration  2  airplanes  identified 
in  Airbus  Service  Bulletin  A30O-53-O162. 
Revision  6.  dated  March  20,  1996: 
Accomplish  the  inspections  contained  in 
Airbus  Service  Bulletin  A300-53-0162, 
Revision  6,  dated  March  20,  1996,  prior  to  or 
at  the  thresholds  identified  in  the  service 
bulletin;  or  within  1,000  landings  or  12 
months  after  the  effective  date  of  this  AD, 
whichever  occurs  later.  Required  inspections 
shall  be  repeated  thereafter  at  intervals  not  to 
exceed  those  specified  in  the  service  bulletin 
for  the  inspection. 

(d)  For  Configuration  1  and  2  airplanes 
identified  in  Airbus  Service  Bulletin  A300- 
53-0278,  Revision  2,  dated  November  10, 
1995:  Accomplish  the  inspections  contained 
in  Airbus  Service  Bulletin  A30O-53-0278, 
Revision  2.  dated  November  10,  1995;  at  the 
time  specified  in  paragraph  (d)(1)  or  (d)(2)  of 
this  AD.  as  applicable.  Repeat  the  inspections 
thereafter  at  intervals  not  to  exceed  3.600 
flight  cycles.  Accomplishment  of  the 
inspections  required  by  this  paragraph 
constitutes  terminating  action  for  the 
inspections  required  bv  paragraph  (a)(8)  of 
this  AD. 

(1)  For  airplanes  that  have  not  been 
inspected  in  accordance  with  paragraph  (a) 
and  (a)(8)  of  this  AD  prior  to  the  effective 
date  of  this  AD:  Inspect  at  the  time  specified 
in  paragraph  (d)(l)(i)  or  (d)(l)(ii)  of  this  AD. 
as  applicable. 

(i)  For  Configuration  1  airplanes:  Prior  to 
the  accumulation  of  18.300  total  landings,  or 
within  1,000  landings  or  12  months  after  the 
effective  date  of  this  AD,  whichever  occurs 
later. 

(ii)  For  Configuration  2  airplanes:  At  the 
earlier  of  the  times  specified  in  paragraphs 
(d)(l)(ii)(A)  or  (d)(l)(ii)(B)  of  this  AD. 

(A)  At  the  time  specified  in  paragraphs  (a) 
and  (a)(8)  of  this  AD. 

(B)  Prior  to  the  accumulation  of  22.000 
total  landings,  or  within  1.000  landings  or  12 
months  after  the  effective  date  of  this  AD. 
whichever  occurs  later. 

(2)  For  airplanes  that  have  been  inspected 
in  accordance  with  paragraph  (a)  and  (a)(8) 
of  this  AD  prior  to  the  effective  date  of  this 
AD:  Perform  the  next  inspection  within  3.600 
landings  after  ac  complishing  the  last 
inspection,  or  within  1.000  landings  or  12 
months  after  the  effective  date  of  this  AD, 
whichever  occurs  later. 

(e)  P'or  Configuration  3  airplanes  identified 
in  Airbus  Service  Bulletin  A300-53-0278. 
Revision  2,  dated  November  10,  1995: 
Accomplish  the  inspections  contained  in 
Airbus  Service  Bulletin  A300-53-0278. 


Revision  2,  dated  November  10.  1995.  prior 
to  the  accumulation  of  26.000  total  flighl 
cycles;  or  within  1.000  landings  or  12  months 
after  the  effective  dale  of  this  .AD.  whichever 
occurs  later.  Repeat  the  inspections  thereafter 
at  intervals  not  to  exceed  5.000  flight  c\ i  les 

Note  5:  Accomplishment  of  the  inspections 
specified  in  .Airbus  Service  Bulletin  .A300- 
53-0278.  Revision  2.  dated  November  10. 
1995.  is  considered  acceptable  for 
compliance  with  the  significant  structural 
details  (SSD)  inspection  536206  of  ".Airbus 
Industrie  A300  Supplemental  Structural 
Inspection  Document"  (SSID).  Revision  2. 
dated  June  1994.  required  bv  AD  96-13-11, 
amendment  39-9679  (61  FR  35122.  Julv  5. 
1996). 

Corrective  Actions  for  All  Inspections 

(f)  It  any  discrepant  condition  identified  in 
any  service  bulletin  referenced  in  this  AD  is 
found  during  any  inspection  required  by  this 
AD,  prior  to  further  flight,  accomplish  the 
corresponding  corrective  action  specified  in 
the  service  bulletin,  except  as  specified  in 
paragraph  (g)  of  this  AD 

(g)  If  any  crack  is  found  during  any 
inspection  required  by  this  .AD;  and  the 
applicable  service  bulletin  specifies  to 
contact  Airbus  for  appropriate  action:  Prior  to 
further  flight,  repair  in  accordance  with  a 
method  approved  by  the  Manager. 
International  Branch,  ANM-116,  F.AA, 
Transport  Airplane  Directorate;  nr  the 
Direction  Generale  de  I'Aviation  Civile 
(DGAC)  (or  its  delegated  agent).  For  a  repair 
method  to  be  approved  by  the  Manager. 
International  Branch,  A.NM-116,  as  required 
bv  this  paragraph,  the  Manager  s  approval 
letter  must  specifically  reference  this  AD. 

Alternative  Methods  of  Compliance 

(h)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  .A.NM-116,  F.A.A, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  F.AA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  International  Branch. 
ANM-n6. 

Note  6:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  International  Branch. 
ANM-116. 

Special  Flight  Permits 

(i)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21,199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(i)  Except  as  required  by  paragraph  (g)  of 
this  AD.  the  actions  shall  be  done  in 
accordance  with  the  Airbus  service  bulletins 
listed  in  paragraphs  (j)(l).  (j)(2).  and  (j)(3)  of 
this  AD. 

(1)  The  incorporation  bv  reference  of 
Airbus  Service  Bulletin  .A300-53-0162. 
Revision  6.  dated  March  20,  1996.  and  .Airbus 
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Airbus  service  bulletin  No 


Revision 

level 


Service  bulletin  date 
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A30O-53-103  ..., 
A300-53-  126  .,., 
A300-53-146  .... 

A300-  53- 1 96  . 

A300- 53-225  „ „ 

Service  Bulletin  Change  Notice  1  A   to  A300-  53-196 ^..„.. , 

A30a  53-226  _ , 

A30a  53-226  „„ , 

A30O-53-278  

A30(>- 54-045    „ „ , 

A300- 54-060    

Change  Notice  2  A  to  A30a  54  O60    „ . ,„ „.....„„« 

A300- 54-063  

Change  Notice  1  A   to  A300-  54-063    „ 

A300-  54-066  „^ „ 

Change  Notice  1  A   to  A300- 54-066     ."..:. 


4 

June  30    1983 

7 

November  1 1 ,  1 990 

7 

Apnl  26,  1991 

4 

November  12,  1990 

1 

November  12.  1990 

2 

May  30.  1990 

(Original) 

February  4,  1991 

4 

November  12.  1990 

5 

September  7.  1991 

(Original) 

November  12   1990 

4 

January  31,  1990 

2 

September  7.  1988 

(Original) 

February  13.  1990 

1 

Apnl  22,  1987 

(Original) 

February  13    1990 

1 

February  15.  1989 

(Onginal) 

February  13.  1990 

(:<)   Till'    lui  iirfiorHlioii    hv    rf fHr»'ii( «   of   the    Airbus    servirt"   bulletins    listed    in   Table   2    was   approved   previously    by    the    Direi.tor 

it  !(ii'  I  I'llrril  Kl•ul^ll■I    1^  lit  M,i\   J'l    I'I'If.  If.l   IK   IH()(,1    .Xjiril  _"»    !'!'«. I 

Table  2 


Airbus  service  bulletin  No. 
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A300-53  126  

A300- 53-162  , 
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A300- 54-045  ..„..„ „ „ 

A300-54-060  „ 
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A30O  54  066  „ , 
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A300-  57  1 66  , 

A300-  57  01 67  „ , 

A300-57-0168  

A300-57-0180  i.. 

A300-57  0185  , 

A300-54-0084  "'  ' 


Revision 
level 


5 

8 

5 

1 

6 

3 

2 

2 

2 

3 

1 

3 
'  1 

1 
j  (Original) 


Service  bulletin  dale 


February  23.  1994 
September  18.  1991 
March  17.  1994 
March  17.  1994 
February  25.  1994. 
Febmary  25    1994. 
February  25.  1994. 
February  25.  1994. 
August  19,  1993 
July  12,  1993 
May  25.  1993 
November  22.  1993 
March  29   1993 
March  8,  1993 
Apnl  21.  1994 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  2000-NiM-7S-AD;  Amendment 
39-11736;  AD  2000-10-12] 

RIN  2120-AA64 

Airworthiness  Directives;  Boeing 
Model  747-400  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT, 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airuorthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  747- 
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400  series  airplanes.  This  action 
requires  repetitive  inspections  to  detect 
damage  or  deflection  of  the  crew  rest 
heat  exchanger,  and  follow-on  actions,  if 
necessary'.  This  amendment  is  prompted 
by  reports  of  cracking  and  buckling  of 
the  front  edge  of  the  crew  rest  heat 
exchanger  on  several  airplanes.  The 
actions  specified  in  this  AD  are 
intended  to  detect  and  correct  damage 
or  deflection  of  the  crew  rest  heat 
exchanger,  which  could  result  in 
jamming  of  the  rudder  or  elevator 
control  cables,  and  consequent  reduced 
controllability  of  the  airplane. 
DATES:  Effective  June  8,  2000. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  June  8, 
2000, 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
July  24,  2000. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2000-NM- 
75-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055^056. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Boeing 
Commercial  Airplane  Group,  P.O.  Box 
3707.  Seattle,  Washington  98124-2207, 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW..  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 

Barbara  Mudrovich,  Aerospace 
Engineer,  Systems  and  Equipment 
Branch,  ANM-130S,  FAA,  Transport 
Airplane  Directorate,  Seattle  Aircraft 
Certification  Office,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056; 
telephone  (425)  227-2983;  fax  (425) 
227-1181. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
has  received  reports  indicating  that 
cracking  and  buckling  of  the  forward 
edge  of  the  crew  rest  heat  exchanger  has 
been  found  on  several  airplanes. 
Investigation  revealed  that  certain  heat 
exchangers  were  manufactured  with 
material  that  is  too  thin.  On  one 
airplane,  the  heat  exchanger  buckled 
and  bulged  enough  to  make  contact  with 
the  rudder  and  elevator  cables  located 
below  the  heat  exchanger.  Such  contact 
between  the  heat  exchanger  and  the 
rudder  and  elevator  control  cables  could 
eventually  dislodge  pieces  of  the  heat 
exchanger  or  adjacent  fasteners. 
Dislodged  pieces  or  fasteners  could 
cause  a  jam  of  the  rudder  or  elevator 


control  cables.  This  condition,  if  not 
corrected,  could  result  in  reduced 
controllability  of  the  airplane. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Boeing  Alert  Service  Bulletin  747- 
21A2412,  dated  lanuan-  20.  2000.  The 
alert  service  bulletin  describes 
procedures  for  repetitive  general  visual 
inspections  to  detect  damage  or 
deflection  of  the  crew  rest  heat 
exchanger,  and  follow-on  actions,  if 
necessary.  If  damage  or  deflection  is 
found,  follow-on  actions  include 
replacement  of  the  affected  heat 
exchanger  with  a  new  heat  exchanger, 
and  measurement  of  the  thickness  of 
material  of  the  discrepant  heat 
exchanger.  If  the  thickness  of  the 
material  is  within  certain  limits,  the 
alert  service  bulletin  specifies  that  the 
discrepant  heat  exchanger  should  be 
returned  to  Boeing. 

Explanation  of  Requirements  of  the 
Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design,  this  AD  is  being  issued  to 
detect  and  correct  cracking  or  buckling 
of  the  crew  rest  heat  exchanger,  which 
could  result  jamming  of  the  rudder  or 
elevator  control  cables,  and  consequent 
reduced  controllability  of  the  airplane. 
This  AD  requires  accomplishment  of  the 
actions  specified  in  the  alert  service 
bulletin  described  previoush ,  except  as 
discussed  below. 

Difference  Between  This  AD  and  the 
Alert  Service  Bulletin 

Operators  should  note  that  there  is  a 
typographical  error  in  the 
Accomplishment  Instructions  on  page 
10  of  the  alert  service  bulletin.  Item  G, 
under  the  heading  "Inspection  and 
Replacement  of  the  Heat  Exchanger  (All 
Airplanes)"  reads,  "If  the  material 
thickness  is  between  0.028—0.034 
inches [,]  send  the  damaged  heat 
exchanger  and  your  inspection  results  to 
Boeing."  The  number  "0.034"  should 
read  "0.038."  "NOTE  3"  has  been 
included  in  this  AD  for  clarification  of 
this  point. 

Interim  Action 

This  is  considered  to  be  interim 
action  until  final  action  is  identified,  at 
which  time  the  FAA  may  consider 
further  rulemaking. 

Cost  Impact 

None  of  the  airplanes  affected  by  this 
action  are  on  the  U.S.  Register.  All 
airplanes  included  in  the  applicability 


of  this  rule  currently  are  operated  by 
non-U. S.  operators  under  foreign 
registry;  therefore,  they  are  not  directly 
affected  by  this  AD  action.  However,  the 
FAA  considers  that  this  rule  is 
necessary  to  ensure  that  the  unsafe 
condition  is  addressed  in  the  event  that 
any  of  these  subject  airplanes  are 
imported  and  placed  on  the  US, 
Register  in  the  future. 

Should  an  affected  airplane  be 
imported  and  placed  on  the  U.S. 
Register  in  the  future,  it  would  require 
approximately  1  work  hour  to 
accomplish  the  required  inspection,  at 
an  average  labor  rate  of  $60  per  work 
hour.  Based  on  these  figures,  the  cost 
impact  of  this  AD  would  be  $60  per 
airplane,  per  inspection  cycle. 

Determination  of  Rule's  Effective  Date 

Since  this  AD  action  does  not  affect 
any  airplane  that  is  currently  on  the 
U.S.  register,  it  has  no  adverse  economic 
impact  and  imposes  no  additional 
burden  on  any  person.  Therefore,  prior 
notice  and  public  procedures  hereon  are 
unnecessary  and  the  amendment  may  be 
made  effective  in  less  than  30  days  after 
publication  in  the  Federal  Register. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by 
notice  and  opportunity  for  public 
comment,  comments  are  invited  on  this 
rule.  Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Communications 
shall  identify  the  Rules  Docket  number 
and  be  submitted  in  triplicate  to  the 
address  specified  under  the  caption 
ADDRESSES.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  in  light  of  the 
comments  received.  Factual  information 
that  supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  ,AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons,  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket, 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
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I)o(  kt>t  NunilxT  JOOO  \M    :'.'>-.\l)      riir 
postcard  uill  he  date  staiiip»'d  .xnd 
ri'tiiriifd  to  ihi'  I  oriiiiiciitiT 

Regulaturv  Impad 

rill'  rt-i;iilatioiis  aiioptcd  htTciii  will 
not  have  a  sidistaiitial  diriM  t  ctfcc  t  on 
the  Statt's,  on  ttic  relationship  h«'tvvfcn 
thf  national  ( iovcrnnit'iit  and  thf  .States, 
or  on  the  distrdiiition  of  power  and 
responsibilities  aniony;  the  various 
levels  of  ^o\  eminent   Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Kxe(  ulive  Order  \.\\A2 

Vnr  the  rttasons  dis(  ussed  ahove.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatorv  <iction"  under 
Kxiw.utive  Order  UHtih;  (J)  is  not  a 
■  significant  rule'   under  DOT 
Keguldforv  f'olic:ies  and  Procedures  (44 
FK  1  l():t4,  Kehruarv  2ti,  UJ7')),  and  |.t| 
will  not  have  a  significant  e< onomu 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Kegulaton, 
Flexibility  Act   A  fin.il  evaluation  has 
been  prepared  for  this  action  .uul  it  is 
contained  in  the  Rules  I)o<  ket    .-X  copy 
of  it  may  be  obtdined  from  the  Rules 
I)o(  ket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

.'\ir  tr.insporlatKui.  .Xircr.ift,  .\\i.itiiiii 
s.ifetv.  incorporation  h\  refereiu  e, 
.Safety 

Adoption  of  the  .\mHndnienl 

A(  (  ordinglv,  pursu.iiit  to  the 
.mthontv  delegated  to  ine  by  the 
.Xdministralor.  the  I'ederal  .Kv  i.ition 
.Xdrniiustration  anirnds  part   t't  of  the 
Federal  .Xviation  Regulations  (14  ( )F-'R 
part  :t'))  as  follows 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1     The  authoritv  cil.ition  fur  p.irt   t'l 
(  ontinues  to  re, id  ,is  follo\vs 

.\ulhi)ril\'  M  I     SI      liltiigi    iuilt,  44701 

§3913    [Amended) 

^    See  tioii    I't  1  i  IS  .iiiii'iiili'ii  In 
adding  llic  lollnwmL;  new  .iirwi  irtluuess 
direi  ti\e 

::(H)0-1U    IZ  HiwinK:   Xni.Miilini'fil   I'l    I  1  '  li, 
iiiii  k.i  JUDO  \M-7'i-Al) 

.t/)/i/i'  ilhilil\     MimIi'I  747— »U(1  sciii's 
111  [il. nil's    liiu-  iiiunhcrs  1  thmiigh  l.JD'i 
1111  liisu .'   I  rrlilii  ateil  in  am  tialt-gorv.  .iinl 
iH|ui|i|>('i|  with  dual  cnivvn  skin  heal 
exi  hangers 

NolH  1:  lliis  All  .i(i|i;i,'s  id  i-.k  h  .iirpl.ini- 
iileiilitii'i!  Ill  ihi-  (11 iliiig  .i[i|ilii  aliilitv 


(inn  1  MUM    ri'H.irilli'ss  ■  i!  \\  heltlfr  il  I  i.e.  Iicfii 
iiKHhfifil   iilii'ii'.l   111  rcpairt'd  in  the  ariM 
Milijei  I  111  Ihi'  recjuirenieiits  iif  this  AD   hur 
.iir|il. nil's  ih.il  h.ivi'  ticen  mrxlirieil.  .illiTi-ii.  nr 
ri'p.iired  so  ih.il  ihe  piTtnrmaiu  e  of  the 
nvjuiremenls  uf  ihis  ,\l)  is  .itli-i  led,  Itu' 
owner/iiprralor  must  rm|ui'st  appnivai  for  iii 
ahernalivi!  im^thod  of  ronipliaiK  v  in 
accordance  with  paragraph  (i  )  of  ttns  ,MJ 
rht'  rtH|iii'sl  should  nil  liide  an  assfssnifnt  uf 
the  I'ffei  I  of  till'  modifii  ation,  alteration   m 

repair  on  ttii-  unsaf ndition  addressi'd  Si\ 

this  .Ml  ,inil  if  the  UMsate  (.(Uidilion  has  not 
lii'i'ii  •liriiin.iti'tl  die  re<)ui!st  should  iiii  lude 
■.(M'l  ilii    piujMJsi'd  ,11  lioiis  to  address  il 

(  .  i/n/'/ii/ni  <•  Ke()inrt)d  as  indicated  imli'ss 
.11  1  iiinplislii'd  pri'\  UMisU 

III  di'lfi  t  and  ( (irrei  t  d.iituivjf  or  .li'tlei  I  mil 
ut  dif  1  ri'vv  ri'sl  heal  t'\(  hanger.  v%  liu  h  i  mild 
ri'Mill  III  lamming  of  ihe  rudder  or  elr\atot 

I  oiilrol  (  ahles,  and  conse(|uenl  reduced 

'  onlriill.ihiliU  of  the  .iirpl.uie   ,u  i  nmplish 

till'  ti  llinu  wik; 

KepelitivH  InsptMtion.s 

!.ii  U  ilhiii  1  .JIM)  riiKtil  hours  or  <K1  davs 

llli'I  till'  I'ttei  liw  il.iti'  lit  this  ,\l).  whn  hl'MT 
.  II  I  iirs  tirsl    pi'riiii  in  ,i  yi'iieral  v  isual 
iiis(ii'(  11'  111  .if  I  111'  I  ri'W  ri'sl  tiiMt  i"<i  hanger  In 
di'ti'i  t  di'tli'i  til  in  iir  damage,  in  ,i,  i  ordani  e 
with  Hoeing  .\liTl  Ser\  Il  e  Hiillelin  747- 
J1.'\241J    d.it.'il  l,imiar\  Jl),  JlMMl   Repeat  the 
mspei  lion  thiTe.dli'r  .il  inliTv.ils  nnf  to 
I'xi  eed  J.")nn  Hi^hl  hmirs 

Note  i:  liir  the  purposes  of  Ihis  ,M).  a 
general  visii,il  inspi-i  lion  is  defined  as   ",\ 
visual  Hxamin.iliiin  of  an  interior  or  extiTinr 
area,  install. iIh  iii   nr  assembK  to  di'tei  i 
olivious  d.ini.iw;!'   t.nlure,  or  irremil.iriU     This 
li'M'l  of  iiispi'i  lion  IS  made  under  niirm,illv 
■ivail.ilili'  linhling  1  oiidiliiiiis  sin  h  .is 
d. IV  light,  fi.inviar  lighting.  iListilighl.  or  ilrop 
light,  and  m,i\  reijuire  reinowil  or  opening  o| 
ai  (  ess  panels  or  doors   .Stands,  latiders.  or 
plallorms  ma\  he  reqiiired  to  gam  firnvmnU 

II  I  ihi'  ,iM'.i  tii'inn  .  ht'i  ki'd.  " 

(  orrii  live  .\i  tion 

(hi  If  .iiiv  damage  or  deflection  is  delei  ted 
during  an\  inspei  tioii  reipiired  In  parugr.iph 
l.il  of  ihis  .-M),  prior  to  hirther  flight    replai  e 
tile  discrepant  heat  exi  hanger  with  a  new- 
heat  t'X(  hanger,  and  measure  the  ihi(  kness  of 
the  material  of  the  discrepant  heat  ex(  hanger 
in  accordance  with  Boeing  Alert  Service 
niillelm  747-JlA^41J,  dated  januarv  211. 
Jiinil   If  the  material  is  greater  than  or  equal 

III  u  OJH  ini  hes  lliii  k  hut  less  than  or  eijual 
Id  U  n  IH  iiii  hes  Ihli  k  (>()  (I2H  tint  s  (I  0  (H 
inches  Ihic:k),  send  the  damaged  lieat 
exchanger  and  inspei  tion  rtfsults  to  the 
Manager  of  Serv  ii  e  Bulletin  Kngmeering. 
Hoeing  (loinmerc  iai  .'Xirfilane  Clroiip.  F'  O 
Box  1707,  ,Sealtle,  W.ishinglon  MH1J4 

Notp  ;J:  fhere  is  ,i  ivpogr.iphn  al  error  in 
Ihi'  ,\i  I  omplishmeni  Instrui  lions  on  page  10 
of  the  idert  ser\'ii  e  hulletin    Item  (.    iiiuier  the 
lii'iidiiig     inspei  lion  and  Replacement  of  th>' 
I  I'll  Kxi  hanger  (All  Airplanes)"  re.i  Is      If 
Ilii-  material  lhl<  kness  is  hetween  0  (IJH— 
0  0  14  nil  hesl.l  send  the  dama^i'd  Ileal 
exi  hanger  and  voiir  inspec  tion  results  to 
Hoeiii);      Ihe  iiiiinher   ■(l.U..t4'   sfiould  road 
11  11  IH 


.'Mlernalive  Methn<ls  of  (Compliance 

|i  I  ,\n  , litem, itive  mi'lliod  III  I  iim|ilian;  e  or 
.id)iislmenl  ot  the  roniplMiii.e  lime  lli,il 
prov  ides  an  at  c  eplahle  level  ol  s.ifelv  m,iv  be 
used  if  .ippnived  by  the  Manager   Seattle 
Airi  raft  Certification  (Jffii  >■  (ACdl,  KAA. 
I  r.iRsport  .\irplane  Direi  lor.ili'   ( Iperators 
shall  siihmit  their  reqiiesis  ihrongh  an 
apfiropriale  i  .\.\  Prim  ifial  Mainli'n.iin  e 
Inspec  lor.  who  m.i\  .idd  i  ommeiils  .iml  Ifien 
send  It  to  the  Manavier   .Seattle  ACCl 

Note  4:  Intdrm.ilmn  i  orn  erning  the 
existeni  e  ill  .ipprovi'il  .illernalive  methods  of 
c;omf'li.ini  e  w  ith  this  .\1),  if  am  .  mav  he 
iitil.iini'd  Irnm  the  Seattle  .\( !( ) 

Spe<  iai  Klighl  Permits 

(ill  Spei  i.il  Hi^hl  permits  mav  lie  issued  in 
.11  I  orditni  e  w  ith  sec  lions  21  l')7and,^l  I'I'I 
ol  the  Federal  .-Xviation  Regulations  (14  CFK 
21  197  and  2\  I'l't)  to  ojierate  Ihe  mrplane  lo 
a  loc.ition  vvfiere  the  recpiirements  of  this  .\l) 
I  iin  III'  ,11  1  I  ini(ilishi'il 

Incorporation  by  Reference 

|i')  rile  .11  turns  shall  he  done  in  aci  ordance 
with  Boeing  .Mert  Service  Bulletin  747- 
J1.\J41J    dated  lanuarv  20.  JOOO    Ihis 
ini  orpor.ilion  hv  refereiic  e  whs  .ipprov  ed  hv 
the  llirei  tor  of  the  federal  Register  in 
.11  I  ordani  e  vvitli  "i  I  '  S  C    Sfi^hil  and  1  CFR 
p.irt  'i  1    Copies  m,n  he  oht,iined  from  Boeing 
(Commeri  i.il  .\irpl.uie  (iroup,  P  ()   Box  :?7(I7, 
.Se.itlle   W.ishinglon ')H124-J2(17   Copies  mav 
he  inspei  li'd  ,il  tht'  F.-\.-\.  Iransport  .Airpl.mi' 
Direc  lorale,  IfiOl  Lind  .-Xvenue,  S\V  .  Kenlmi, 
Washington,  or  ,il  the  Oltn  e  of  the  Feder.il 
Register.  HdO  North  Capitol  Street,  N\V.,  suite 
70(1,  Washington    IH 

KfTe<  tive  Date 

(11  This  .imendmenl  bei  nines  ellei  live  on 
1 11  III'  M    JOOII 

Issued  in  Ki'iitnii    W.ishini;lon    on  M.i\   ]!y, 
2000 
Donald  I..  Riggin, 

Al  tirn:  MandiiiT.  /mnsporf  Airiilnnr 
Ihrri  lonttr  Am  nitl  (JTtifu  utioti  .Sen  u  c 

IK  Dill     (Kl    12ti"l  hii'd  ')    22-(MI,  H  4'i  .mil 

BILLING  CODE  4910-13-U 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Part  38a 

[Docket  No.  RMOO-6-000:  Order  No.  640] 

Revision  of  Public  Reference  Room 
Procedures  for  Record  Requests 

M,iV    17.  2000 

AGENCY:  Federal  Fnergy  Regulatory 

(iommission 

ACTION:  Final  rule 


SUMMARY:  The  Federal  Energy 
Regulatorv  Commission  is  updating  its 
regulation  at  part  3HH  governing  fees  fur 
paper  copies  of  records  available  in  its 
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Public  Reference  Room.  Until  now,  to 
enable  requesters  to  determine  whether 
they  wished  to  order  lengthy 
Commission  documents  before  having 
to  pay  for  their  entire  request,  the 
Commission  would  provide  paper 
copies  of  up  to  ten  pages  free  of  charge. 
Now.  however,  because  Commission 
documents  may  be  previewad 
electronically  over  the  Internet  and  in 
the  Public  Reference  Room,  the 
Commission  is  eliminating  its  existing 
rule  providing  for  up  to  ten  pages 
without  charge.  The  Commission  is  also 
providing  that  the  schedule  of  fees  for 
finding  and  duplicating  records  from 
the  Public  Reference  Room  will  be 
available  on  the  Commission's  Web  site. 
EFFECTIVE  DATE:  This  Final  Rule  is 
effective  June  23.  200U. 
FOR  FURTHER  INFORMATION  CONTACT: 
Katherine  Waldbauer  (Legal 
Information)  Office  of  General 
Counsel,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE 
Washington.  DC  20426  Telephone: 
(202) 208-0232 
Katherina  Quijada-Cusack  (Technical 
Information),  Office  of  the  Chief 
Information  Officer.  Federal  Energy 
Regulatory  Commission.  888  First 
Street.  NE  Washington.  DC  20426. 
Telephone:  (202)  208-1748 
SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

The  Federal  Energy  Regulatory 
Commission  (the  Commission)  is: 
updating  its  regulation  at  Part  388  ' 
governing  fees  for  paper  copies  of 
records  available  in  its  Public  Reference 
Room.  The  Commission  is  eliminating 
its  existing  rule  that,  as  to  documents 
from  the  Commission's  Records  and 
Management  Information  System 
(RIMS)  which  may  be  viewed 
electronically,  requesters  may  obtain 
requests  consisting  of  ten  or  fewer  pages 
without  charge.  The  Commission  is  also 
providing  that  the  schedule  of  fees  for 
finding  and  duplicating  records  from 
the  Public  Reference  Room  will  be 
available  on  the  Commission's  Web 
site.^ 

II.  Background  and  Discussion 

Section  388.109(a)(4)  of  the 
Commission's  regulations  currently 
states  that  "[t]he  public  may  purchase 
hard  copies  of  certain  documents  from 
the  Commission's  Records  Management 
and  Information  System  (RIMS).  The  fee 
is  15  cents  per  page.  There  will  be  no 
charge  for  requests  consisting  of  ten  or 


'  18  CFR  Part  388 

'  The  fee  scfiedule  will  be  available  al 
www.ferc.fed.us/public/pubrefl.htm 


fewer  pages."  RIMS  is  a  database 
containing  the  indexes  and  images  of 
documents  submitted  to  and  issued  by 
the  Commission  since  November  16. 
1981.  It  consists  of  (a)  an  electronic 
database  consisting  of  the  scanned-in 
images  of  the  majority  of  documents 
submitted  to  and  issued  by  the 
Commission  since  November  1995  and 
(b)  the  majority  of  documents  from  1981 
until  November  1995  which  are 
available  only  on  microform,  a  data 
storage  system  which  includes 
microfilm  and  aperture  cards.  All  RIMS 
documents  designated  as  'public 
documents"  are  available  to  the  general 
public,  and  the  majority  of  RIMS  public 
documents  are  accessible  for  viewing 
and  printing  through  the  Commission's 
Web  site  free  of  charge.  This  rule  will 
eliminate  the  practice  of  providing, 
without  charge,  paper  copies  often  or 
fewer  pages  from  documents  that  are 
available  electronically  from  RIMS. 

Begirming  in  July  1994,  the 
Commission  began  scanning  images  of 
selected  documents  into  the  RIMS 
electronic  database,  gradually  phasing 
in  additional  documents.  Since  July, 
1994,  the  Commission  has  accumulated 
a  sizeable  library  of  imaged  documents. 
As  of  February  2000,  RIMS  contained 
470,753  documents  comprised  of 
7.945.632  pages.  In  addition,  the 
Commission  recently  enhanced  RIMS 
further  to  include  an  improved  print 
capability  which  allows  easier  printing 
of  large  blocks  of  pages  and  higher 
quality  output.  Until  April  1998.  the 
general  public  could  only  obtain 
documents  from  RIMS  by  contacting  or 
going  to  the  Public  Reference  Room. 
Since  that  date  the  RIMS  electronic 
database  has  been  available  through  the 
Commission's  Web  site,  and  all  of  the 
documents  scanned  into  the  RIMS 
electronic  database  are  now  available  for 
viewing  and  printing  through  that 
means.  Users  with  computers  who  are 
able  to  access  the  Internet  are  able  to 
view  images  and  print  images  to  their 
personal  printers  at  no  cost. 

Before  the  Commission  made  access 
to  the  RIMS  electronic  database 
available  through  the  Internet,  the 
documents  could  not  be  viewed  prior  to 
being  printed.  The  Commission's 
regulations,  therefore,  allowed 
individuals  to  request  up  to  ten  pages  of 
a  document  to  be  printed  from 
microform  without  charge  to  determine 
if  the  document,  or  a  portion  thereof 
was  what  was  actually  needed  by  the 
requester.  Now,  however,  in  addition  to 
having  RIMS  available  in  the  Public 
Reference  Room,  the  majority  of 
documents  requested  from  RIMS — 
namely,  those  available  on  the  RIMS 
electronic  database — can  be  viewed  by 


the  public  on  the  Commission's  Web 
site  without  charge.  Images  of  scanned 
documents  may  now  be  previewed,  and 
users  can  print  scanned  documents 
directly  to  their  own  printers. 
Alternatively,  users  still  may  come  to 
the  Public  Reference  Room  to  view 
images  on  publicly-available  computers. 
Given  that  previewing  of  documents  can 
now  be  done  electronically,  the 
Commission  is  eliminating  the  practice 
of  printing  ten  or  fewer  pages  for  free  for 
documents  that  are  available  for 
preview  in  the  RIMS  electronic 
database. 

The  elimination  of  the  current 
procedure  allowing  requesters  to  obtain 
print  requests  of  ten  or  fewer  pages 
without  charge  will  have  a  minimal 
effect  on  the  public's  ability  to  obtain 
public  records  from  the  Commission, 
since  it  will  affect  only  requests  which 
under  the  revised  rule  would  cost  at 
most  Si. 50  per  request.  Elimination  of 
this  procedure  will  also  prevent 
requesters  using  the  Public  Reference 
Room  from  submitting  multiple  requests 
at  the  same  time,  each  seeking  portions 
of  a  document  or  documents,  solely  in 
order  to  avoid  payment  of  fees. 

Certain  documents  (from  1981  until 
approximately  November  1995)  are 
available  only  on  microform.  Because 
documents  stored  on  microform  cannot 
be  viewed  via  the  Internet,  requesters  of 
documents  from  RIMS  that  are  only 
available  on  microform  will  not  be 
charged  for  requests  consisting  of  ten  or 
fewer  pages. 

The  fee  schedule  is  available  upon 
request  from  staff  of  the  Public 
Reference  Room.  The  Commission  will 
also  publish  the  lee  schedule  on  the 
Commission's  Web  site. 

III.  Regulatory  Flexibility  Act 
Statement 

The  Regulatory  Flexibility  Act  (RFA) ' 
requires  rulemakings  ♦■"•  contain  either  a 
description  and  analysis  of  the  effect 
that  the  Final  Rule  will  have  on  small 
entities  'i  or  a  certification  that  the  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

This  Final  Rule  eliminates  a 
requester's  ability  to  obtain  from  the 
Commission  documents  that  can  be 
previewed  from  RIMS  without  charge  if 
the  request  consists  of  ten  or  fewer 
pages,  and  provides  that  the  Public 
lleference  Room  will  publish  its  fee 


^5  L'.S.C.  601-612. 

*5  I'.S.C.  601(3).  citing  to  section  3  of  the  Small 
Business  Act.  15  U.S  C  632,  Section  3  of  the  Small 
Business  Act  defines  a  "small-business  concern'  as 
a  business  which  is  independently  owned  and 
operated  and  which  is  not  dominant  m  its  field  of 
operation. 
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schHclulc  1)11  thf  Cdiiimissions  VVch  site 
The  majdntv  nf  rt'(|iit'stcrs  of  (iocunu'iits 
who  will  bn  rjft'rcti'd  hv  this  Fiii.il  Ruir. 
both  ld^^t•  and  sin. ill  ciititit's.  dvc  alrcddv 
libit'  Id  view  diid  [iriiit  dd(.uintMits  from 
RIMS  from  tlu'  ( loinmissidirs  Wt-l)  sitf 
without  <  hargf.  and  thost-  rtujiicstcrs 
without  Iiiternt'l  .icccss  arc  fret!  to  use 
the  coinputt^rs  in  the  f'libiic  Ri'ft'rencf 
Room  without  (hargf  to  [irt-viinv  RIMS 
ddcunituits  The  (lominissiou  will 
continut!  not  to  charge  reiiiiestcrs  of 
documents  onl\'  availrible  from  RIMS 
microform  tor  recjuests  ( (insisting  of  ten 
or  fewer  pages 

I'ublishing  the  fee  s(  hedule  on  the 
Web  site  makt^s  it  more  readilv  .iv.ulabie 
to  re<juesters  and  is  ( (insistent  with  the 
current  prai  ti(  e  of  publishing  the  fee 
schinlule  of  the  ( ontr.K  tor  who  prd\  ides 
phdtd(  opving  and  other  ser\  ii cs  tn  the 
piibli(  in  the  Publii  Reft^reiu  e  Room  mi 
the  ( iommissidn's  Web  site   ■  These  fee 
scheduh's  are  also  available  ufidii 
re()iiest  from  the  staff  of  the  Public 
Referenct'  Room. 

The  (lommission  ( crfifies  that  this 
rule  will  not  have  a  signifi(  ant 
e( onomic  iiiipac  t  mi  .i  substantial 
number  ot  small  entities 

IV'.  Knvironmenlal  Statement 

( ioinmissKiii  regul. items  retjuire  th.it 
.in  environmeiit.il  .issessment  nr  an 
env'irdninent.il  imp<i(  I  statement  be 
[irepar(Mi  tur  .iiu  (.ommission  .u  tidii 
th.it  m.u  h.ui'  .1  signifii  ant  adverse 
effe(  t  on  the  hum. Ill  en\  irmiment  '   Nn 
environmeiit.il  (  misider.itidii  is 
necessrirv  tor  thi^  promulgalidii  of  ,i  rule 
that  IS  pro( fdur.il.  ministerial,  (ir  rel.ited 
to  inti-rnal  .idministr.itiM'  .ind 
m.in.igeiiient  ,i(  tions      The  Imii.iI  Kule 
(  h.inges  .ire  priK  I'dur.il  in  n.iture  and  dn 
not  substanti.ilU  <  h.iiige  the  effe(  t  nf  the 
underhing  legist. itimi  nr  reguLitidiis 
being  .imended   Ai  (  ordiiigU  .  im 
envirminii'iit.il  (  diisuler.itimi  is 
iiei  cssarv 

v.  Informatitin  (^ollecticin  Statement 

Kegulatimis  prmiuilu.iled  In  the  ( )llii  c 
dt  M.in.igeiiH'nl  ,ind  Hudi^el  (()MH| 
reiiuire  tli.il  ( )MH  apjiriiv  >■  t  eit.iiii 
iiitdrm.itidii  I  iillri  timi  riMimremi'iits 
impdsed  !i\  ,ii;.'iii  \   rule   '   I'lus  I'lii.il 

Wlifii  llus  rnlf  niH's  iiilu  otiirc  I   llii-  Wi'li  p,i({.' 
will  ilis|iliiv  .1  im  HI  hi'iliilii  fur  Hi'r\  ii  >>•*  proviiliMl  hv 
I  l-.K( ;  siiiff  .11  11 HH  h-n  Ifil  ufifjiihln  'fiuhryll  him 
rill'  VVi'l)  silf  I  iirri'ullv  ll'ilN  llic  U-o  S4  hiHliiiai  fur 
iilililKiiuil  siT\ i(  I's  i^iiiiviiloil  tiv  llif  (^iiiiini'ksiiin's 
■  iiisfir  [ihiiliii  iipviiiK  I  cmlriic  liir,  RV|  liili>rniilicin.il. 
Iiii  .  nil  liiiliiiH  s«lfii>'r\  II  ■'  plintiii  ii|ivlii);  ill  J5  i  ciils 
jiiT  |i.inf,  .il  HUM  Inn  Inl  iis'pultiK  .'isd/ni  hint 

"Oritur  No  4Ht..  .'i.' I  K  •»7H'I7  (l).'i     17.  UIH7) 
VVMC  Sl.iK  ,1  Ki-ns   IKiKiil.iliiins  I'miiiiihlux  IMMlt- 
Mi'iolH  Id  -HI  in.M    Ml,  l>m4)(,f,(/i«r(/.il  UCKR 
i'arl   IHll) 

■  18  OK  IH0  4(n|(l). 

"SCKKparl  i:i20 


Rule  (  mitains  im  mfdrmatuin  repiirting 
requirements,  and  is  not  sub|ect  to  these 
OMfi  regulations 

VI.  Administrative  Findings  Statement 

The  Administrative  F'roc  edure  A(  t 
(APAI' generally  reijiiires  ageni  les  to 
provide  notii  e  of  proposed  rules  and 
opportunitv  of  public:  comment  there(m. 
but  the  notice  and  comment 
re<juirement  does  not  appU  to  'rules  of 
.igency  organization.  [)ro( cdure.  or 
prai  tice   "  '"  This  Final  Rule  does  not 
substantiallv  alter  the  right  of  members 
of  the  public  to  obtain  doc  uments. 
Therefore,  this  is  a  rule  of  ageiK  v 
organization,  procedure  or  prac  tic c  fur 
whic  h  notic  e  iind  i  omment  is  nut 
re(]uired 

V'll.  (Jungres.sional  Notification  and 
Kffertive  Dale 

The  prd\  isidiis  df  5  U  S C  801 
reg.irding  (imigressional  review  of  Final 
Rules  do  iidt  apfilv  td  this  Final  Rule 
liec.iuse  the  rule  cone  erns  agencv 
|)rd( fdure  and  practic:e  The  Final  Rule 
will  iidt  substantiallv  affect  the  rights 
.ind  dt)ligatidns  of  non-agenc\  parlies  ' 
Therefore,  this  Final  Rule  is  effective 
lune  2  <,  2()()() 

V'lII.  Document  Availability 

In  .idditioii  td  publishing  the  full  text 
df  this  (liK  uiiient  111  thi^  Federal 
Register,  the  Cmnmission  prov  ides  all 
interested  persons  .in  opportunitN  to 
\  lew  .iiid/dr  print  the  c  (intents  of  this 
dd(  uinent  via  the  Internet  thrdugh 
FFRCs  Wet)  site  (http     ■ 
www  fen   fed  us)  .ind  in  FFRCl  s  Publu 
RetereiK  e  Rdoiii  ('"ring  ndrmal  liusiness 
hdurs  (H  fO  icm   to  .'vDO  p  m    K.islern 
timel  ,it  HHH  First  Street.  NF  .  Knmii  J..\. 
W.ishingtdii.  DC  204 Jf) 

I'rdm  FFR(  is  Home  I'.ige  mi  the 
Internet,  this  inldrm.itimi  is  .n.iij.itile  in 
bdtli  the  ( iommissidii  Issu.iik  e  I'dsting 
Svstem  (( :il'S|  .111(1  the  Rec  (irds  .ind 
Iidorm.itidii  M.in.igcment  S\  stem 
(KIMS) 

•  (Jl'S  (iFdVules  .i(  (  ess  tn  till'  texts  dl 
tdrm.il  dd(  uments  issui'd  li\  llir 

( idinnussidii  sini  e  \d\  emlii'i"  14,  1  M'I4 
(  IPs  I  .in  tie  ,11  (  essed  iisnu;  ttie  ( 'IP.S 
link  dr  llie  fjiergv  Intorm.itidii  (  )iilin" 
i(  mi   The  full  text  df  this  lini  uni-'nl  will 

ttr  ,l\.ol,l(l|r  nil  CIPS  m   ASCII  .lllil 

V\dr(lPerte(  t  H  0  tiirmat  tor  viewing 
printing,  .ind  Or  ddwnloading 

•  RIM.S  (  diit.iins  im.iges  nf  .jdi  uini-nts 
siilimitted  td  ,ind  issue(l  In  the 

( .dinniissiiin  .liter  Ndvemtier  Hi.  IMHl 
Dim  uments  Irmn  Ndvcmlier  ImTi  td 
[lO'si'ilt  I  .111  lie  \  lewed  and  [iriiited  trdiii 


"SUS.C.  551-706. 
'»5ll.S.C  553(b)(.\). 
OSD.S.C.  (MMfJKC). 


FKRC's  Home  Page  using  the  RIMS  link 
(ir  the  Knergy  Information  Online  icon 
Descriptions  of  doc:ument.s  back  to 
November  IB.  1981.  are  also  available 
from  RIMS-on-the-Web;  reciuests  for 
copies  of  these  and  other  older 
documents  should  be  submitted  to  the 
Public  Reference  Room. 

User  assistance'  is  available  for  RIMS, 
CIPS.  and  the  Weh  site  during  normal 
business  hours  from  our  Help  Line  at 
(2021  208-2222  (E-Mail  to 
web,master®ferc  fed.us)  or  the  Public 
Reference  Room  at  (202)  208-1  :<71  (K- 
Mail  to 
public.referenc  eroom©ferc.fed.us). 

During  normal  fiusiness  hours, 
doc  uments  <  an  also  be  vieweci  and /or 
printed  in  FFRCs  Public:  Reference 
Room,  where  RIMS,  CIPS,  and  the  FERC; 
Web  site  are  available   User  assistdnc:e  is 
also  available 

List  of  Subjects  in  18  CFR  Part  388 

Confidcmtial  business  information. 
Freedom  of  information 

H\  Itu'  ( iiiriirnissKiii 
l.inwood  .\.  VValson.  jr.. 

,  \.  tiriii  ,Sr(  rrtiir\ 

In  consideration  of  the  foregoing,  the 
Commission  .imends  part  AHH.  title  18, 
of  the  ( iode  of  Federal  Re^gulations  as 
follows 

PART  388— INFORMATION  AND 
REQUESTS 

1  The  aiithiiritv  (  itation  fur  part  388 
(  mitinues  td  re. id  .is  fiillows: 

.■\ulhoritv: 'i  I  .S.C    nil  Ki'i    ").il .  5.'i2  (as 

iiiirinl.'.ii    -111-517:  4.'  I    S(     :'l(ll-7152. 

2  In  i^  f88  lOM,  p.iragraph  (,i){4)  is 
revised  <iiid  p.iragraph  (a)(fi)  is  added  ,is 

fdlldW  s 

§  388. 1 09    Fees  for  record  requests. 

(.1)  *    *    • 

|4)(i|  The  piiblii   m.iv  pure  h<ise  hard 
I  iipies  dt  dd(  uments  .ivail.ible  in 
dec  tronu  lorni  froirTnie  (Commission's 
Ke(  iirds  diid  liifdrm.itimi  Managemee.t 
Svstem  (KIMS)  for  1  ,"i  (  ents  per  page. 

(ii)  The  publu   m.iv  purchase  hard 
(  iipies  df  (ld(  uriieiits  that  are  avail. ible 
mi  mi(  rdtdrm  trmn  RIM.S  tor  l.'i  (  ents 
[)er  p.ig>'   There  will  be  no  fee  for 
re(|uests  fur  RIMS  mii  roform  doc  uments 
(  misisting  dt  ten  or  fewer  pages 
•  *  •  *  * 

(())  The  fee  sc  hedule  for  ("ommission 
ddc  uments  is  available  un  the 
( .dmmission's  Web  site  at 
wiyw  tfrtlfd  us. 
***** 

IK  ()'"     (1(1    I  UKKi  I  il.'.l  ",    J  i   11(1,  8  4i  .iin! 
BILLING  CODE  6717 -01 -P 
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DEPARTMENT  OF  THE  TREASURY 
Fiscal  Service 
31  CFR  Part  210 

RIN  1510-AA81 

Federal  Government  Participation  in 
the  Automated  Clearing  House; 
Correction 

AGENCY:  Financial  Management  Service, 
Fiscal  Ser\'ice.  Treasury. 

ACTION:  Interim  Rule  with  request  for 
comment;  correction. 


Dated;  Mav   17.  2U00. 
Bettsy  H.  Lane, 

Assi'itiint  C.ommissioner-Ffd^ral  Fn\an(  p. 
|FR  D(j(  .  00-12988  Filed  .^-2.•^-00;  8:4.i  am] 
BILLING  CODE  4810-35-M 


SUMMARY:  The  Financial  Management 
Service  published  in  the  Federal 
Register  on  Friday,  April  7,  2000  (65  PR 
18866)  a  rule  concerning  the  use  of  the 
Automated  Clearing  House  (ACH) 
system  by  Federal  agencies.  This 
document  corrects  an  inadvertent  error 
in  amendatory  instruction  4  of  that  rule. 

DATES:  This  correction  is  effective  April 
7.  2000. 

FOR  FURTHER  INFORMATION  CONTACT:  Waif 
Henderson,  Senior  Financial  Program 
Specialist,  at  (202)  874-6705  or 
walt.henderson@fms.treas.gov;  Natalie 
H.  Diana  at  (202)  874-6590  or 
natalie.diana@fms.treas.gov;  Adam 
Martin.  Financial  Program  Specialist,  at 
(202) 874-6881  or 

adam.martin@fms.treas.gov;  Cynthia  L. 
Johnson,  Director.  Cash  Management 
Policy  and  Planning  Division,  at  (202) 
874-6590  or 

cindy.johnson@fms.treas.gov;  or 
Margaret  Marquette,  Deputy  Chief 
Counsel,  at  (202)  874-668l'. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  interim  regulations  that  are  the 
subject  of  this  correction  were 
published  in  the  Federal  Register  on 
Friday  April  7.  2000  (65  FR  18866). 
Amendatory  instruction  4  of  those 
regulations  inadvertently  referred  to 
«?  210.5  rather  than  §  2ld.5(a).  This 
correction  makes  clear  that  §  210.5(b) 
remains  unchanged  from  the  rule  as 
published  on  April  9.  1999  (64  FR 
17472). 

In  rule  FR  Doc.  00-8626  published  on 
April  7.  2000  (65  FR  18866)  make  the 
following  correction: 

PART  210— {CORRECTED] 

§210.5    [Corrected] 

1.  On  page  18869,  column  3,  correct 
amendator\'  instruction  4  to  read: 

4.  Revise  §  210, 5(a)  to  read  as  follows; 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  117 

[CGD01-OO-134] 

Drawbridge  Operation  Regulations: 
Hacltensack  River,  NJ. 

AGENCY:  Coast  Guard.  DOT. 

ACTION:  Notice  of  temporary  deviation 

from  regulations. 

SUMMARY:  The  Commander.  First  Coast 
Guard  District  has  issued  a  temporary 
deviation  from  the  existing  ckawbridge 
regulations  for  the  AMTRAK  Portal 
Bridge,  mile  5.0,  across  the  Hackensack 
River  at  Little  Sncike  Hill,  New  Jersey. 
This  deviation  allows  the  bridge  owner 
to  keep  the  bridge  in  the  closed  position 
from  7  a.m.  June  3  through  7  a.m.  June 
4  and  from  7  a.m.  June  10  through  7 
a.m.  June  11,  2000.  This  deviation  is 
necessary  to  facilitate  necessan,'  repairs 
to  the  bridge. 

DATES:  This  deviation  is  effective  at  7 
a.m.  on  June  3,  2000  through  7  a.m.  on 
June  11,  2000. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms 
Judy  Yee.  Project  Officer,  First  Coast 
Guard  District,  (212)  668-7165. 
SUPPLEMENTARY  INFORMATION:  The 
AMTRAK  Portal  Bridge  has  a  vertical 
clearance  of  23  feet  at  mean  high  water 
and  28  feet  at  mean  low  water.  The 
existing  regulations  for  the  bridge  in  33 
CFR  117.723(c)  require  the  bridge  need 
not  be  opened  Monday  through  Friday, 
except  federal  holidays,  from  7:20  a.m. 
to  9:20  a.m.  and  from  4:30  p.m.  to  6:50 
p.m.  At  all  other  times,  openings  may 
not  be  delayed  for  more  than  10 
minutes,  unless  the  drawtender  and  the 
vessel  operator  communicating  by 
radiotelephone,  agree  to  a  longer  delay. 

The  bridge  owner,  AMTRAK.  asked 
the  Coast  Guard  to  allow  the  bridge  to 
remain  closed  from  7  a.m.  on  June  3, 
2000  through  7  a,m.  on  June  4,  2000  and 
from  7  a.m.  June  10,  2000  through  7  a.m. 
June  11,  2000.  This  deviation  is 
necessar\-  to  facilitate  repairs  to  the 
brakes  at  the  bridge. 

In  accordance  with  33  CFR  117.35(c), 
this  work  will  be  performed  with  all  due 
speed  in  order  to  return  the  bridge  to 
normal  operation  as  soon  as  possible. 
This  deviation  is  authorized  under  33 
CFR  117.35. 


Dated:  May  16.  2000 

G.N.  Naccara. 

Hear  Admiral.  I'.S.  Coast  Guard  CommandeT. 
First  Coast  Guard  District. 

|FR  Uo(.  00-13043  Filed  .S-23-00.  8:4.5  am) 

BILLING  CODE  4910-1S-U 

DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 

[CGD08-OO-O10] 

RIN2115-AE84 

Termination  of  Regulated  Navigation 
Area:  Monongahela  River,  Mile  81 .0  to 
83.0 

AGENCY:  Coast  Guard.  DOT. 
ACTION:  Final  rule. 


SUMMARY:  The  Coast  Guard  is 
terminating  the  regulated  navigation 
area  on  the  Monongahela  River  from 
mile  81.0  to  mile  83.0.  The  regulated 
navigation  area  had  been  established  to 
ensure  the  safety  of  vessel  traffic  and 
workers  during  the  construction  of 
Grays  Landing  Lock.  Now  that  all 
construction  on  Grays  Landing  Lock  has 
been  completed  and  the  river's  width  is 
no  longer  restricted  in  this  area,  the 
regulated  navigation  area  is  no  longer 
required. 

DATES:  This  rule  is  effective  April  28. 
2000. 

ADDRESSES:  Comments  and  materials 
received  from  the  public,  as  well  as 
documents  indicated  in  this  preamble  as 
being  available  in  the  docket,  are  part  of 
CGD08-OO-010  and  are  available  for 
inspection  or  copying  at  Marine  Safety 
Office  Pittsburgh  between  8  a.m.  and 
3:30  p.m..  Monday  through  Friday, 
except  federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  LT 
M.  D.  Evanish.  Project  Manager, 
telephone  number  (412)  644-5808. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

On  Januarv'  7,  2000  the  Coast  Guard 
published  a  notice  of  proposed 
rulemaking  (NPRM)  entitled 
Termination  of  Regulated  Navigation 
Area:  Monongahela  River.  Mile  81.0  to 
83.0  in  the  Federal  Register  (65  FR  005). 
The  Coast  Guard  received  no  letters 
commenting  on  the  proposed  rule.  No 
public  hearing  was  requested,  and  none 
w'as  held. 

Background  and  Purpose 

The  regulated  navigation  area  was 
established  on  November  29.  1991  to 
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casurt'  thf  s.ifctv  i)f  vfsscl  traffic  iind 
vvorkt^rs  during  the  cDustruction  itf 
(Iravs  Landing  [ak.V.  Tin-  nood  for  th»' 
Kt'i>ulatt'il  N'avigatiiin  Arci  no  longer 
exists  because  all  i  ()nstru(  tiou  on  (iravs 
Landing  Lock  has  been  completed  and 
the  river's  width  is  no  longer  restricted 
in  this  area  Therefore,  since  the  s.ifelv 
concerns  that  necessitated  the 
regulation  no  longer  exist,  this  rule 
removes  the  regulation  est.iblishing  this 
Kegul.ited  Navigation  .\re.i  m  *»  Iti.')  HI') 

Disrussinn  uf  Oomment.s  and  (Changes 

.No  I Diiunenls  were  re(  eived 

Regulatory  Flvaluation 

This  rule  is  not  <i  "signifit  ant 
regulatory  action  "  under  section  3(0  of 
I'ixet  utive  Order  l^HUti  and  does  not 
recjuire  an  assessment  of  [lotential  costs 
iiiid  benefits  under  section  f)(<i)(;))  of  that 
Order  The  Office  of  M.inagemenl  and 
Hudget  has  not  reviewed  it  under  that 
Order   It  is  not  "signific  <iiit  "  under  the 
regulatory  policies  .ind  pros  I'dures  of 
the  Department  of  Tr.msport.ition 
(DOT)(44  F'R  11040.  F-'ebriiarv  2f).  1'I7<)) 

The  (lo.ist  (iiiard  expet  ts  the 
e(()iii)iiui   iiii[)>icl  ot  this  rule  to  be 
ininiiiial  therefore  a  full  regul.itory 
ev.iluation  is  unnet  essar\   The  impait 
on  routine  navigation  is  expected  to  be 
minimal. 

Small  Entities 

Under  the  Regulatory  Flexibility  A(  t 
(.S  V.SC  fi01-«i12|,  wt- considered 
whether  this  rule  would  have  a 
significant  economu  impact  on  a 
substantial  numlier  of  small  entities. 
The  term  "small  entities"  ( omprise.s 
small  businesses,  rmt  for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  .ind 
governmental  )urisdi(  turns  with 
populations  of  less  than  ."lO.OOO 

The  (ioast  (iuard  certifies  under  5 
VS. v..  fi05(b|  that  this  rule  will  not  have 
a  significant  eionomii   impact  on  <i 
substantial  number  nf  small  entities. 

Assistance  for  Small  Entities 

Under  sectinn  2  1  A(,i)  of  the  .Small 
Husiness  Kegulator\  lirifon  ement 
Fairness  A(  t  of  I'I'U)  (Pub    I.    104-1^1) 
we  offered  to  <issist  sm.ill  entities  in 
understanding  the  rule  so  th.it  they 
could  better  evaluate  its  effects  on  them 
and  participate  in  the  rulemaking 
prot  ess 

Small  businesses  iiiav  send  i  ommeiits 
on  tht!  actions  of  Federal  emplo\ees 
who  enforc  e,  or  otherwise  deteriiuni' 
(  ()m|)liaii(  e  with,  i'eder.il  regul.itions  to 
the  .Small  Husiness  ,uid  Agriculture 
Kegul.itorv  Fnforcement  Oinbudsm.m 
•ind  the  Regional  Sni.iU  Business 


Regulatory  Fairness  Boards   The 
Ombudsman  evaluates  these  actitin.s 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  (.omment  on  actions  by 
employees  of  the  (loast  (".uard.  call  1- 
HHH-RK(;-FAIR  (]-HHH-7:U-:<247) 

(Collection  of  Infonnation 

This  rule  <  alls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1495  (44  U.S.C.  .'1501- 

Federalism 

We  have  analyzed  this  rule  under 
Executive  Order  13132  and  have 
determined  that  this  rule  does  not  have 
imjilications  for  federalism  under  that 
Order. 

Unfunded  Mandates  Reform  Act 

The  I  Unfunded  Mandates  Reform  A(  t 
of  \W5  {2  U.S.C    l,-).n-153H|  governs 
the  issuance  of  Federal  regulations  that 
reipiire  unfun(ied  mandates.  An 
unfunde<l  mandate  is  a  regulation  that 
reijuires  a  State,  local,  or  tribal 
gov  ernment  or  the  private  sector  to 
incur  direct  costs  without  the  Federal 
(iovernment's  having  first  provided  the 
funds  to  pay  those  unfunded  mandate 
(  osfs  This  rule  will  not  impose  an 
unfunded  mandate 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
[irivate  property  or  otherwise  have 
taking  implications  under  F 1)    12ti30. 
(iovernmenlal  Actions  and  Interference 
with  Uonstitutionallv  Protected  Propertv 
Rights 

Civil  lustice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Fxecutive 
Order  12988.  Civil  lustice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  rediu  e  burden 

Protection  of  Children 

We  h<ive  ,inal\zed  this  rul(>  under 
Fxecutive  Order  13045.  Prote(  lion  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks  This  rule  is  not 
an  e<  onomu  <illv  significant  rule  and 
does  not  concern  an  environmental  risk 
to  health  or  risk  to  safety  that  may 
disproportionatelv  affect  children 

Environment 

The  Coast  Ciuard  i  onsidered  the 
environmental  impact  of  this  rule  and 
concluded  that  under  figure  2-1. 
[i.iragraph  (34)(g|  of  Commandant 
liistriK.tion  MHS475.(;.  this  rule  is 
(  ategoricallv  excluded  from  further 
environmental  documentation. 


List  of  Subjects  in  33  CFR  Part  165 

Harbors.  Marine  Safety.  Navigation 
(water).  Safety  measures.  Vessels, 
Waterways. 

PART  165— {AMENDED] 

For  the  reasons  discusst^d  in  the 
preamble,  the  Coast  CJuard  amends  33 
CFR  part  105  as  follows: 

1  "The  authority  citation  for  part  lb5 
continues  to  read  as  follows: 

Authority:  .t.l  use  12.11.  50  ISC  I'll: 
)  I  (KK  1  (l'>-l(g).  b.U4-l,  t..04-«idn(i  1HU.5. 
4'l  (  FK  1  4fi. 

§165.819    [Removed] 

2  .Section  lf)5.819  is  removed  in  its 
entiretv 

IlHli'd    .Xpnl  JH   2110(1 
Paul  |.  Plula, 

/feiir ,  Kdiuinil   I '  S  Cuast  Cuard  CiuutuaniiiT. 

Eisihtti  l.i'ost  I, uard  District. 

|FK  I  in,    i)(i- 1  (01  1  Filcl  "i-^  i-(io  H  4,'.  .uni 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 

[CGD1-00-129] 

RIN2115-AA97 

Safety  Zone:  Maine  Yankee  Steam 
Generator  and  Pressurizer  Removal 
WIscasset,  ME 

AGENCY:  Coast  (iuard.  DOT. 
ACTION:  Temporary  final  rule. 


SUMMARY:  The  Coast  Guard  is 
establishing  a  temporary  safety  zone  in 
a  20()-yard  radius  from  position 
43  56  55'N',  Ofi9"41'53"  W.  the  southea.st 
corner  of  the  Maine  Yankee  Barge  slip 
This  safety  zone  precludes  entry  into 
the  cove  between  Bailey's  point  and 
Foxbird  Island  and  portions  of  the 
Eastern  Shore  of  Bailey  Cove,  Wiscasset, 
ME.  This  safety  zone  is  needed  to 
protect  persons,  facilities,  vessels  and 
others  in  the  maritime  community  from 
the  safety  hazards  associated  with  the 
handling,  loading,  and  transportation  of 
four  major  components  of  the  Maine 
Yankee  Nuclear  Plant  which  are 
classified  as  Class  7  Hazardous  Waste. 

EFFECTIVE  DATE:  This  rule  is  effective 
from  Mav  22.  2000  through  lulv  22, 
2000. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lieutenant  R  V.  Timme,  Chief  of 
Respcmse  and  Planning,  Captain  of  the 
Port.  Portland  at  (207)  780-3251 
SUPPLEMENTARY  INFORMATION: 
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Regulatory  History 

As  authorized  by  5  U.S.C.  553,  a 
notice  of  proposed  rulemaking  (NPRM) 
was  not  published  for  this  regulation. 
Under  5  U.S.C  553(b)(B),  the  Coast 
Guard  finds  that  good  cause  exists  for 
not  publishing  an  NPRM  and  for  making 
this  rule  effective  less  that  30  days  after 
publication  in  the  Federal  Register.  Due 
to  the  complex  planning  and 
coordination  involved  final  details  for 
the  closure  were  not  provided  to  the 
Coast  Guard  until  April  30,  2000, 
making  it  impossible  to  publish  a  NPRM 
or  a  final  rule  30  days  in  advance.  Any 
delay  in  implementing  this  rule  would 
be  contrary  to  the  public  interest  since 
immediate  action  is  necessary  to  close 
this  section  of  the  waterway  and  protect 
the  maritime  public  from  the  hazards 
associated  with  the  handling,  loading 
and  transportation  of  major  components 
containing  class  7  hazardous  waste  frojn 
a  nuclear  power  plant  onto  a  barge. 

Background  and  Purpose 

Beginning  May  22  and  ending  July  22, 
2000,  Stone  and  Webster,  the 
decommissioning  contractor,  will  load 
and  transport  four  major  components 
from  the  Maine  Yankee  Nuclear  Plant  to 
a  beirge  in  the  Maine  Yankee  barge  slip 
in  Wiscasset,  Maine.  This  regulation 
establishes  a  temporary  safety  zone 
within  200-yard  radius  around  the 
southeast  comer  of  the  Maine  Yankee 
Barge  slip  located  at  position  43°56'55'' 
N,  069°41'53'  W.  This  would  effectively 
preclude  entry  into  the  cove  between 
Bailey's  Point  and  Foxbird  Island  and 
portions  of  the  Eastern  Shore  of  Bailey 
Cove.  This  rule  is  necessary  to  protect 
the  maritime  public  from  hazards 
associated  with  the  loading  of 
components  of  a  nuclear  power  plant, 
which  contain  class  7  hazaraous  waste, 
onto  a  barge. 

Regulatory  Evaluation 

This  temporary  final  rule  is  not  a 
significant  regulatory  action  under 
section  3(f)  of  Executive  Order  12866 
and  does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  order.  It  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget  under  that 
order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  February  26,  1979).  The 
Coast  Guard  expects  the  economic 
impact  of  this  proposal  to  be  so  minimal 
that  a  full  Regulatory  Evaluation  under 
paragraph  lOe  of  the  regulatory  policies 
and  procedures  of  DOT  is  unnecesseiry. 
This  conclusion  is  based  on  the  fact  that 
the  proposal  has  no  significant  effect  on 


shipping,  and  its  impact  on  fishing  is 
minimal  as  it  removes  a  small  portion 
(less  than  one  square  mile)  of  the 
available  fishing  grounds  from  active 
fishing. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
must  consider  whether  this  proposal 
will  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  "Small  entities"  may  include 
(1)  Small  businesses  and  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields  and  (2) 
govenunental  jiu^isdiclions  with 
populations  of  less  than  50,000. 

For  the  reasons  addressed  imder  the 
Regulatory  Evaluation  above,  the  Coast 
Guard  expects  the  impact  of  this 
regulation  to  be  minimal  and  certifies 
under  section  605(b)  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.)  that 
this  final  rule  will  not  have  a  significant 
economic  impact  on  substantial  number 
of  small  entities. 

This  rule  will  affect  the  following 
entities,  some  of  which  may  be  small 
entities:  The  commercial  fishing 
community  intending  to  fish  portions  of 
Wiscasset  restricted  by  the  safety  zone. 

This  safety  zone  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  for 
the  following  reasons:  it  only  affects  a 
very  small  portion  of  the  waterway  and 
commercial  fishing  community  will  be 
able  to  utilize  other  areas  of  waterway 
for  commercial  purposes. 

Collection  of  Information 

This  rule  contains  no  collection  of 
information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
rule  under  the  principles  and  criteria 
contained  in  Executive  Order  13132  and 
have  determined  that  this  rule  does  not 
have  sufficient  federalism  implications 
for  Federalism  under  that  order. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  governs 
the  issuance  of  Federal  regulations  that 
require  unfunded  mandates.  An 
Unfunded  Mandate  is  a  regulation  that 
requires  a  state,  local  or  tribal 
government  or  the  private  sector  to 
incur  costs  without  the  Federal 
government's  having  first  provided  the 
funds  to  pay  those  costs.  This  rule  will 
not  impose  an  Unfunded  Mandate. 


Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  section  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate  ambiguity 
and  reduce  burden. 

Protection  of  Children 

The  Coast  Guard  has  analyzed  this 
rule  under  Executive  Order  13045, 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  This  rule  is  not  an  economically 
significant  rule  and  does  not  concern  an 
environmental  risk  to  health  or  risk  to 
safety  that  may  disproportionately  affect 
children. 

Environment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  regulation 
and  concluded  that,  imder  Figure  2-1 , 
paragraph  34(g)  of  Commandant 
Instruction  M16475.1C,  this  rule  is 
categorically  excluded  from  further 
environmental  documentation.  A 
Categorical  Exclusion  Determination 
and  an  Environmental  Analysis 
Checklist  is  available  in  the  docket  for 
inspection  or  copying. 

List  of  Subiects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  record  keeping 
requirements,  Security  measures, 
Waterways. 

Regulation 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  Part  165  as  follows: 

1 .  The  authority  citation  for  Part  1 65 
continues  to  read  as  follows: 

Autfaoritv:  33  U.S.C.  1231;  50  U.S.C.  191; 
33  CFR  1.05-l(g).  6.04-1.  6.04-6  and  160.5: 
49  CFR  1.46. 

2.  Add  temporary  section.  165.T01- 
129.  to  read  as  follows: 

§  1 65.T01  -1 29    Maine  Yankee  Steam 
Generator  and  Pressurizer  Removal 
Wiscasset,  ME 

(a)  Location.  The  following  area  is  a 
safety  zone:  All  waters  within  a  200- 
yard  radius  around  the  position 
"43°56'55''  N,  069°41'53''  W. 

(b)  Effective  date.  This  section  is 
effective  from  Mav  22.  2000  through 
July  22,  2000. 
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(r.|  Rrs^uldtions  (1)  Th»^  gen»'ral 
regulations  contained  in  *»  165.23  and 
<»  165.20  of  this  part  apply. 

(2)  All  persons  and  vessels  shall 
complv  with  the  instructions  of  the 
(^oast  Guard  (".aptaiii  of  the  Port  or 
designated  personnel   U.S.  C'oast  Guard 
representativ»!s  of  the  (laptain  of  the 
Port  include  commissioned,  warrant 
and  pettv  offio'rs  of  the  Cioast  Ciuard. 
Upon  heing  hailed  hv  H  .S.  Coast  (luard 
personnel  or  an  I  .S  (ioast  (iuard  vessel, 
via  siren,  radio,  flashing  light,  or  other 
means,  those  hailed  shall  proceed  as 
directed. 

(.1)  Entry  or  movement  within  this 
/.one  is  prohibited  unless  authorized  hv 
the  Captain  of  the  Port.  Portland.  MK 

Diiled   Mrtv  15.  2000 
R..^.  Nash 

(jiniiiuiiutiT  I '  S  Coast  (Uiard.  C'.nptatn  nf 
thfPtiii 

UK  !)(..     (10-  1  ll)4J  Filwd  .i-;i:i-<>(l.  H  4'.  ,irnt 
BILUNG  COOC  4810-1S-U 


DEPARTMENT  OF  COMMERCE 
Patent  and  Trademark  Office 

37  CFR  Part  1 

[Docket  No.:  99100008272-0123-02] 

RIN0651-AB07 

Changes  to  Permit  Payment  of  Patent 
and  Trademark  Fees  by  Credit  Card 

AGENCY:  Patent  and  Trademark  Office. 

Commerce 

ACTION:  Final  rule. 


summary:  The  United  States  Patent  and 
Trademark  Office  (()ffu;e)  is  amending 
the  rules  of  practice  to  provide  for  the 
payment  of  any  patent  process  or 
trademark  process  fee  by  credit  card. 
The  Office  previously  limited  payment 
by  credit  card  to  the  fees  required  for 
information  products  or  for  an 
electronic  submission  of  or  in  a 
trademark  application.  The  Office  will 
now  accept  payment  of  anv  patent 
process  fee.  trademark  process  fee.  or 
information  produc:t  fee  bv  credit  card 

EFFECTIVE  DATES:  The  amendment  to 
«}  1.21  is  effective  July  24.  2000.  .Set  tion 
1.23  is  effective  |une  5.  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 

Concprnii)^  this  fintil  ruhr  Robert  \V 
Bahr.  by  telephone  at  (703)  30H-6906.  or 
bv  facsimile  to  (703)  308-6916  marked 
to  the  attention  of  Robert  VV   B.ihr 

C.oncerninii  fht-  fxiviiwnt  (if  ffcs  (bv 
cn^clit  card  or  othfnvist^l  in  i>fnfml: 
Matthew  Lee.  by  telephone  at  (703)  305- 
8051,  bv  e-mail  at 
matthew.lee<8uspto.gov.  or  by  facsimile 


at  (703)  305-8007  marked  to  the 
attention  of  Matthew  Lee. 

SUPPLEMENTARY  INFORMATION:  It  has  been 
the  practice  of  the  United  States  Patent 
and  Trademark  Office  (Office)  to  accept 
payment  of  fees  for  information 
products  by  credit  card,  but  not  to 
accept  patent  pr(K;ess  fees  or  trademark 
process  fees  by  (.redit  card.  The  Office 
recently  revised  37  CFR  1.23  to 
expressly  permit  payment  of  fees  by 
credit  card  'in  an  electronically  filed 
trademark  application  or  electronic 
submission  in  a  trademark  application." 
Sep  Trademark  Law  Treaty 
Implementation  Act  (^ban^es.  Final 
Rule.  64  FR  48989.  48917  (September  8. 
1999).  1226  Off  Caz  Pat   Office  103. 
120  (September  23.  1999)  (TLTIA  Final 
Rule).  As  explained  in  the  TLTIA  Final 
Rule: 

Section  1  2:5  is  ttlsfi  .tmi'iiilfil  to  arid  a 
li.ii.inr^tph  (b).  prcvidins  that  pin  ments  of 
niDiit'v  lor  ftH's  III  i'lt'(  Irrinii  allv  nicil 
ir.dli'm.irk.  .ipplu  rttiiMi'>.  or  i'l('<  Irntiit 
Mitimissmtus  m  lr.idctn.iri>.  Hpplii  .ilmns.  m.i\ 
,ds(i  hf  niiKlc  b\  rn'ttit  i  .irii.  Ihc  Ottii  f 
previ()ii->l\  Imult'd  ffi-  p-ivnicril  b\  c  rcdil  (  ard 
tn  \\w  fw^s  rt-qmri'd  for  iriliirmaluin  pruiiiK  ts. 
and  will  continue  to  accept  payniHiii  of 
information  produtt  fees  bv  trefiit  tard 

.Section  1.2.5(b)  will  also  provide  that 
prfvinent  of  a  fee  bv  <  ri'dil  ( .ird  must  spci  ifv 
llu!  .inioiuit  to  be  chargi'd  ,iiui  sik  h  ollii'r 
iiitorniatKiti  as  is  mv  essarv  to  pro(  ess  the 
I  b.ir>;e.  and  is  siibjei  I  In  < ollei  tioii  of  the  fee 

Sei  lion  1  2  l|b|  will  turther  provide  that 
tbe  ()ffi(  e  will  not  a(  i  ept  a  general 
.lutbnrization  In  charge  ftws  to  a  creciit  (  ard 
I  be  OfTu  e  1  annot  ace  ept  an  authorization  to 
(barge   'all  re()uired  U-vs"  or   "ihe  filing  lee' 
111  a  credit  card.  be(  ause  the  (Iffii  e  i  annul 
determine  with  i  ertamlv  the  amount  of  an 
unspe(  ifif'd  fee  llhe  amount  of  the  "required 
fee"  or  Ihe  applii  able     tiling  fee")  witbill  Ihe 
time  fr.ime  for  reporting  a  i  barge  to  the  (  redit 
(  ard  companv   .Mso.  Ihe  Offic  e  cannot  dn  ept 
charges  to  (  redit  cards  that  ret)uire  Ihe  use  of 
a  person.ll  Identifit  ation  numtier  (PIN)  (eg,, 
certain  debit  cards  or  (heels.  (  ards). 

.Section  1  21(1)1  also  <  iintams  a  warning 
that  ifiredii  <  ard  inlormalion  is  provided  on 
,1  form  or  dm  iimeni  other  than  a  form 
provided  hv  Ihe  OtTu  e  for  tbe  p.unient  of 
fees  bv  credit  {  ard.  Ihe  Offu  e  will  not  be 
liable  if  Ihe  (  redil  i  .ird  iiumlier  is  made 
piiblii     The  ()ffi(  e  currenllv  provides  an 
eleclroHK   form  for  use  when  paving  a  fee  in 
,in  ele<  Ironically  filed  trademark  applualion 
or  elei  Ironu  submission  m  .1  trademark 
applii  ation    This  form  will  not  be  ini  luded 
in  llle  re(  ords  open  In  publii   inspe<  lion  in 
Ihe  file  of.)  trademark  matter   fbiwtfver,  the 
nil  lusion  of  I  redil  1  .ird  information  on  forms 
or  do(  iimenis  other  Ib.iii  Ihe  ele<  Irunu   form 
providtul  bv  the  Offic  e  mav  result  in  Ihe 
release  of  (  redit  1  ,iril  information. 

See  Trademark  Law  Treaty 
Implementation  Art  Changes,  64  FR  at 
48906-117  (September  8.  1999).  1226  Off 
Chiz  Pat.  Office  a\  110. 


The  Office  is  now  amending  the  rules 
of  practice  to  permit  payment  of  any 
patent  pr(K;ess  fee.  trademark  process 
fee.  or  information  product  fee  by  credit 
card,  subject  to  actual  collection  of  the 
fee.  The  Office  will  provide  a  Credit 
Card  Payment  Form  (PTO-2038)  for  use 
when  paying  a  patent  process  or 
trademark  process  fee  (or  the  fee  for  an 
information  product)  by  credit  card  The 
Office  will  not  require  customers  to  use 
this  form  when  paying  a  patent  process 
or  trademark  process  fee  by  credit  card. 
If  however,  a  customer  provides  a 
credit  card  charge  authorization  in 
another  form  or  document  [e.g.,  a 
communication  relating  to  the  patent  or 
trademark),  the  credit  card  information 
may  become  part  of  the  record  of  an 
Office  file  that  is  open  to  public 
inspection.  Information  concerning  fees 
in  general  is  posted  on  the  Office's  Web 
site  at  http://www.uspto.gov.  and 
information  on  completing  the  Credit 
Card  Payment  Form  will  be  posted  on 
the  Office's  Web  site 

The  Office  will  not  include  the  Credit 
Card  Payment  Form  (PTO-2038)  among 
the  records  open  to  public  inspection  in 
the  file  of  a  patent,  trademark 
registration,  or  other  proceeding.  The 
Credit  C:ard  Payment  Form  (PTO-2038) 
is  the  only  form  the  Office  uses  to 
collect  credit  card  information  during  a 
patent,  trademark,  or  other  proceeding. 
The  Credit  C^ard  Payment  Form  (PTO- 
2038)  is  the  only  forgi  the  Office  will 
not  make  available  to  the  public  as  part 
of  the  file  of  a  patent,  trademark,  or 
other  proceeding.  As  discussed  above, 
failure  to  use  the  Credit  Card  Payment 
Form  (PTO-2038)  when  submitting  a 
credit  card  payment  may  result  in  your 
credit  card  information  becoming  part  of 
the  record  of  an  Office  file  that  is  open 
to  public  inspection.  If  the  cardholder 
includes  a  credit  card  number  on  any 
form  or  document  other  than  the  Credit 
Card  Payment  Form,  the  Office  will  not 
be  liable  in  the  event  that  the  credit  card 
number  becomes  public  knowledge. 

35  use  42(d)  and  §  1.26  (which 
concern  refund  of  patent  and  trademark 
fees)  also  apply  to  requests  for  refund  of 
fees  paid  by  credit  card.  Any  refund  of 
a  fee  paid  by  credit  card  will  be  by  a 
credit  to  the  credit  card  account  to 
which  the  fee  was  charged.  The  Office 
will  not  refund  a  fee  paid  by  credit  card 
by  Treasurv-  check,  electronic  funds 
transfer,  or  credit  to  a  deposit  account 
(§1.25). 

Finally,  any  payment  of  a  patent 
process  or  trademark  process  fee  by 
credit  card  must  be  in  writing  (see 
§  1.2).  preferably  on  the  Credit  Card 
Payment  Form  (PTO-2038).  If  a  Credit 
t^rd  Payment  Form  or  other  document 
authorizing  the  Office  to  charge  a  patent 
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process  or  trademark  process  fee  to  a 
credit  card  does  not  contain  the 
information  necessary  to  charge  the  fee 
to  the  credit  card,  the  customer  must 
submit  a  revised  Credit  Card  Payment 
Form  or  document  containing  the 
necessarv'  information.  Office  employees 
will  not  accept  oral  (telephonic) 
instructions  to  complete  the  Credit  Card 
Payment  Form  or  otherwise  charge  a 
patent  process  or  trademark  process  fee 
(as  opposed  to  information  product  or 
ser\ice  fees)  to  a  credit  card. 

Discussion  of  Specific  Rules 

Title  37  of  the  Code  of  Federal 
Regulations.  Part  1.  is  amended  as 
follows: 

Section  1.21:  Section  1.21(m)  is 
amended  to  make  the  S50.00  fee  for 
processing  a  check  returned  "unpaid" 
by  a  bank  applicable  to  any  payment 
refused  or  charged  back  by  a  financial 
institution.  The  burden  of  processing 
anv  payment  refused  or  credit  card 
transaction  charged  back  by  a  financial 
institution  is  the  same  as  the  burden  of 
processing  a  check  returned  "unpaid" 
by  a  bank.  The  phrase  "payment  refused 
*  *  *  bv  a  financial  institution"  includes 
a  check  returned  ''unpaid  '  by  a  bank 
but  also  applies  to  the  refusal  by  a 
financial  institution  of  a  payment  by 
other  means. 

Section  1.23:  Section  1.23(a)  is 
amended  to  add  the  phrase  "national 
bank  notes"  in  the  first  sentence.  This 
phrase  was  inadvertently  deleted  in  the 
TLTIA  Final  Rule. 

Section  1.23(b)  is  amended  by 
revising  the  first  sentence  to  eliminate 
the  restriction  that  the  payment  of 
money  required  for  United  States  Patent 
and  Trademark  Office  fees  by  credit 
card  be  limited  to  fees  'in  an 
electronically  filed  trademark 
application  or  electronic  submission  in 
a  trademark  application." 

Response  to  Comments 

The  Office  published  a  notice  (Notice 
of  Proposed  Rulemaking)  proposing 
changes  to  the  rules  of  practice  to 
implement  payment  of  patent  and 
trademark  fees  by  credit  card.  See 
Changes  to  Permit  Payment  of  Patent 
and  Trademark  Office  Fees  by  Credit 
Card.  Notice  of  Proposed  Rulemaking, 
64  FR  59701  (November  3,  1999),  1228 
Off.  Gaz.  Pat.  Office  163  (November  23, 
1999).  The  Office  received  fifteen 
written  comments  in  response  to  the 
Notice  of  Proposed  Rulemaking.  Most  of 
the  comments  supported  changing  the 
rules  of  practice  to  permit  payment  of 
all  patent  and  trademark  fees  by  credit 
card.  Other  comments  and  the  Office's 
responses  to  the  comments  follow. 


Comment  fl):  One  comment  suggested 
that  the  Office  revise  §  1.23  to  permit 
customers  to  designate  their  deposit 
account  as  overdraft  protection  for 
check  and  credit  card  payments.  The 
comment  further  suggested  that  the 
charge  in  §  1.21(m)  should  be  less  for 
those  customers  designating  their 
deposit  account  as  overdraft  protection 
for  check  and  credit  card  payments. 

Response:  Section  1.25  currently 
permits  customers  to  provide  a  general 
authorization  to  charge  fees  to  a  deposit 
account.  Therefore,  no  change  to  §  1.23 
is  necessary  to  permit  customers  to 
authorize  the  charging  of  any  fee 
deficiency  [e.g.,  due  to  a  returned  check 
or  refused  charge)  to  a  deposit  account. 
Since  the  Office's  cost  of  processing  the 
returned  check  (or  refused  charge)  is  not 
decreased  because  a  customer  has 
authorized  the  charging  of  the  fee 
deficiency  resulting  from  the  returned 
check  or  refused  charge  to  a  deposit 
account,  the  Office  is  not  providing  a 
lower  fee  for  processing  a  returned 
check  or  refused  charge  in  such  a 
situation.  Nevertheless,  customers  may 
still  wish  to  provide  an  authorization  to 
charge  fee  deficiencies  [e.g..  due  to  a 
returned  check  or  refused  charge)  to  a 
deposit  account  to  avoid  the  adverse 
results  of  non-payment  of  a  fee  [e.g.,  loss 
of  a  filing  date  in  a  trademark 
application  or  abandonment  of  a  patent 
or  trademark  application). 

Comment  (2j:  One  comment  suggested 
that  the  Office  permit  use  of  direct  bank 
debit  cards. 

Response:  The  Office  currently  does 
not  accept  payment  by  bank  debit  cardsv 
since  these  cards  usually  require  the  use 
of  a  personal  identification  number  (or 
PIN).  The  Office  will  add  other  methods 
of  payment  (including  bank  debit  cards) 
as  soon  as  the  systems  and  procedures 
for  implementing  them  have  been 
developed. 

Comment  (3j:  Another  comment 
suggested  that  the  Office  permit  the  use 
of  a  "re-chargeable"  credit  card  (i.e.,  a 
card  having  a  pre-applied  balance 
against  which  charges  may  be  made). 

Response:  A  "re-chargeable"  credit 
card  program  would  operate  in  a 
manner  similar  to  the  existing  deposit 
account  program.  Thus,  a  "re- 
chargeable" credit  card  program  in 
addition  to  the  current  deposit  account 
program  does  not  have  sufficient  benefit 
to  justify  the  administrative  burden  of 
maintaining  these  two  duplicative 
programs. 

Comment  (4):  Several  comments 
suggested  that  the  Office  permit  use  of 
an  AMERICAN  EXPRESS"  card  because 
it  has  no  upper  limit.  Another  comment 
suggested  that  the  Office  permit  use  of 
all  major  credit  cards,  including 


AMERICAN  EXPRESS"  cards  and 
DINER'S  CLUB '  cards.  Another 
comment  suggested  that  if  the  Office 
intends  to  accept  AMERICAN 
EXPRESS"  cards,  the  language  of  §  1.23 
must  be  changed  since  AMERICAN 
EXPRESS  does  not  consider  its  card  to 
be  a  credit  card. 

Response:  The  Office  desires  to 
maximize  convenience  to  its  customers 
and  is  committed  to  adding  additional 
credit  cards  and  other  methods  of 
payments  as  soon  as  the  systems  and 
procedures  for  implementing  them  have 
been  developed.  In  the  meantime,  the 
Office  currently  accepts  charges  to  the 
following  credit  cards:  AMERICAN 
EXPRESS^ .  DISCOVTIR* .  MASTER 
CARD^ .  and  VISA " .  The  Office 
considers  each  of  these  cards  to  be  a 
"credit  card  "  within  the  meaning  of 
§1.23. 

Comment  (5):  One  comment  suggested 
that  the  Office  should  retain  the  Credit 
Card  Form  (PTO-2G38)  in  the  file  of  the 
patent  or  trademark  proceeding  (simply 
redacting  the  credit  card  number)  so 
that  third  parties  may  determine 
whether  the  proper  fee  was  actually 
authorized  and  paid. 

Response:  The  Office  file  of  a  patent 
or  trademark  proceeding  in  which  a  fee 
was  paid  by  credit  card  will  contain  a 
printout  from  the  Office's  Revenue 
Accounting  and  Management  (RAM) 
system  of  the  fee  authorized  and  paid. 
When  a  fee  is  paid  by  check  in  a  patent 
or  trademark  proceeding,  the  Office  file 
includes  only  a  printout  from  the  RAM 
system  of  the  fee  paid  and  an  indication 
that  it  was  paid  by  check.  A  copy  of  the 
check  used  to  pay  the  fee  is  not  retained 
in  the  file  for  review  by  third  parties. 
There  is  no  need  to  have  a  different 
practice  for  credit  card  payments. 

Comment  (6):  One  comment  suggested 
that  the  proposed  change  to  permit 
patent  and  trademark  payments  by 
credit  card  is  an  excellent  idea, 
especially  if  the  Office  permits  the 
Credit  Card  Form  (PTO-2038)  to  be 
submitted  by  facsimile. 

Response:  Credit  card  payments  by 
facsimile  will  be  permitted  except  in 
situations  in  which  facsimile 
submission  of  correspondence  is  not 
permitted  in  §  1.6(d).  Customers  will  be 
responsible  for  transmitting  the  credit 
card  form  to  the  correct  organization 
within  the  Office  by  use  of  the  correct 
facsimile  number. 

Comment  17):  One  comment  suggested 
that  the  Office  should  permit  a  general 
authorization  to  charge  fees  to  a  credit 
card,  rather  than  requiring  customers  to 
specify  an  exact  amount.  Another 
comment  suggested  that  the  Office 
permit  customers  to  specifv'  a  charge 
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amount  nl  "up  to  and  including  XX 
(the  top  estimated  Uw  duo). 

Rfsponsr  The  Office  curnuitlv  does 
not  have  systems  and  procedures  in 
place  to  accept  autht)rization  to  charge 
an  un.specified  amount  to  a  credit  card 
However,  the  Office  dt^sires  to  maxmiize 
convenience  to  its  customers  and  is 
looking  into  ways  for  customers  to  pay 
by  credit  card  without  specifying  the 
exact  dollar  amount. 

(Comment  181:  One  comment  suggested 
that  if  a  customer  uses  his  or  her  own 
form  containing  the  same  information  as 
the  Credit  Card  Form  (PT()-2038).  the 
Office  should  accept  and  treat  such 
information  with  the  same  liabdity  as 
with  the  Credit  Card  Form  (l'TO-203H) 
Response:  When  a  customer  uses  his 
or  her  own  form  ccmtaining  the  same 
information  as  the  Oedit  Card  F'orm 
(PTO-2038)  in  a  patent  or  trademark 
proceeding,  the  Office  will  attempt  to 
redact  the  credit  card  number  (except 
for  the  last  four  digits)  from  the  form 
before  it  is  placed  in  the  file  of  the 
patent  or  trademark  pro(  eeding 
Nevertheless,  the  Office  strongly 
encourages  customers  to  use  the  Office's 
Credit  Card  Form  (PT(3-2l)3H)  when 
paying  fees  by  credit  card  The  Office 
will  not  accept  liability  for  release  of 
credit  card  information  when  a 
customer  chooses  to  use  his  or  her  own 
form  rather  than  the  Office's  Credit  Card 
Form  (PTO-2038) 

Comment  191:  One  comment  suggested 
that  the  Office  could  avoid  int  luding 
credit  card  information  in  a  file  opt-n  to 
public  inspection  (as  an  alternative  to 
the  Credit  Card  Form  (PTO-2()38))  by 
assigning  a  number  or  other  identifier  to 
a  credit  card  and  permitting  the 
customer/cardholder  to  charge  fees  to 
that  credit  card  by  reference  to  the  pre 
assigned  number  or  identifier 

Response:  The  Office  currently  does 
not  store  credit  card  information  within 
any  financial  systems  or  databases  for 
access  by  fee-processing  personnel  The 
Office  desires  to  maximize  convenient  e 
to  its  customers  and  is  looking  into 
ways  to  assign  and  maintain  numbers  or 
identifiers  for  each  credit  card  number 
The  Office  will  implement  such  a 
practice  as  soon  as  the  nej:essary 
systems  and  procedures  have  been 
developed. 

Comment  1 101:  One  comment 
suggested  that  the  fees  c:harged  by  credit 
card  institutions  for  use  of  a  credit  card 
should  be  borne  solely  by  customers 
who  pay  fees  by  credit  card.  The 
comment  specifically  suggested  that  the 
Office  impose  a  surcharge  in  exi  ess  of 
the  given  patent  or  trademark  fee  on  all 
credit  card  payments 

Response  Merchant  fees  charged  for 
credit  c.ard  transactions  are  paid  by  the 


Department  of  the  Treasury  Processing 
credit  card  transactions  results  in  lower 
costs  to  the  Federal  (iovernment  when 
compared  to  processing  payments  made 
by  checks.  Therefore,  there  is  no  need 
to  impose  a  surcharge  for  credit  card 
transactions. 

I'.omment  111}:  One  comment 
sugg(!sted  that  the  Offic:e  does  not 
always  properly  expunge  information 
that  should  not  be  part  of  a  record  open 
to  public  inspection,  so  the  Office 
should  inform  the  public  of  its  expected 
compliance  rate  in  another  notice  of 
proposed  rulemaking  before  adopting  a 
final  rule  (-hange  Alternatively,  the 
comment  suggests  that  the  Office  should 
accept  liability  for  any  erroneous 
disc:i{)sure  of  credit  card  information 
included  on  the  Oedit  (lard  Form 
(PTO-2038). 

Response  In  view  of  the 
overwhelming  support  for  the  proposed 
change  to  permit  payment  of  patent  and 
trademark  fees  by  credit  card  (and  for 
the  prompt  adoption  of  such  change), 
the  Office  considers  it  to  be  cimtrarv  to 
the  public  interest  to  delay  the  adoption 
of  this  final  rule  The  incidental 
situations  in  whic.h  confidential 
information  was  inadvertently  released 
to  the  publi(  do  not  warrant  delay 
particularly  since  use  of  a  (.redit  card  is 
optional. 

Classification 

Administrative  Procedure  Act 

Pursuant  to  the  authority  at  5  U.S.C. 
.S.53(d)(l).  the  amendment  to  (^  1.23  is 
excepted  from  the  thirty-day  advance 
publication  requirement  of  5  L'.S.C; 
."iSSld)  because  if  relieves  a  restriction. 

Rei^ulatory-  Flexibility  Act 

The  Chief  (Counsel  for  Regulation  of 
the  Department  of  (iommerce  has 
certified  to  the  Chief  Counsel  for 
Advocacy,  Small  Business 
Administration,  that  the  changes  in  this 
final  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  (Regulaton-  Flexibility  Act.  3 
U.S.C.  603(b)).  The  Office  did  not 
previously  permit  patent  or  trademark 
fees  (except  in  an  electronically  filed 
trademark  application  or  electronic 
submission  in  a  trademark  application) 
to  be  paid  by  credit  card.  The  changes 
in  this  final  rule  will  permit  small 
entities  as  well  as  non-small  entities  the 
option  of  paying  any  patent  or 
trademark  fee  by  credit  card  Small 
entities  as  well  as  non-small  entities 
w  ill  continue  to  have  the  option  of 
paving  any  patent  or  trademark  fee  by 
fheck,  treasury  note,  national  bank  note, 
money  order,  or  charge  to  a  deposit 
account.  Based  upon  the  number  of 


small  entities  who  pay  fees  to  the  Office 
eac :h  year  and  the  percentage  of  fee 
payments  that  are  by  credit  card  (where 
currently  permitted),  the  Office  expects 
It). 000  small  entities  to  pay  a  patent  or 
trademark  fee  by  credit  card  each  year 
Thus,  the  changes  in  this  final  rule  will 
not  have  a  significant  economic  impact 
on  any  business. 

Executive  Order  13 Li 2 

This  rulemaking  does  not  contain 
policies  with  federalism  implications 
sufficient  to  warrant  preparation  of  a 
Federalism  Assessment  under  Executive 
Order  13132  (August  4.  1999). 

Executive  Order  12866 

This  rulemaking  has  been  determined 
to  be  not  significant  for  purposes  of 
Executive  Order  12866  (September  30, 
1993). 

Paperwork  Reduction  Act 

This  final  rule  involves  information 
collection  requirements  which  are 
subject  to  review  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act  of  199v3 
(44  use,  3501  et  seq  ).  As  required  by 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3507(d)),  the  Office  has 
submitted  an  information  collection 
package  to  (DMB  for  its  review  and 
approval.  The  title,  description,  and 
respondent  description  for  this 
information  collection  is  shown  below 
with  an  estimate  of  the  annual  reporting 
burdens.  Included  in  the  estimate  is  the 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information. 

OMB  \umber  0651-0043. 

Title:  United  States  Patent  and 
Trademark  Office  Fees. 

Form  .\umher:  PTO-2038. 

Type  of  Review  Approved  through 
lanuary  of  2003. 

Affected  Public-  Individuals  or 
households,  businesses  or  other  for- 
profit,  not-for-profit  institutions,  farms, 
state,  local  or  tribal  governments,  and 
the  Federal  Government. 

Estimated  Number  of  Respondents: 
100.000  responses  per  year. 

Estimated  Time  Per  Response:  12 
minutes. 

Estimated  Total  Annual  Respondent 
Burden  Hours:  20.000  hours  per  year. 

\eeds  and  Uses:  Persons  submitting 
fees  to  the  Office  need  to  provide 
information  concerning  the  purpose  for 
the  fee  so  that  the  Office  is  able  to:  (1) 
apply  the  fee  to  the  particular 
application,  patent,  trademark 
registration,  or  other  proceeding,  service 
or  product:  and  (2)  determine  whether 
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the  person  has  submitted  the  fee(s) 
required  by  law  or  regulation.  The 
Credit  Card  Form  provides  the  public 
with  a  convenient  manner  of  paying  a 
patent  application  or  service  fee. 
trademark  application  or  ser\'ice  fee.  or 
information  product  fee  by  credit  card. 

Interested  persons  are  requested  to 
send  comments  regarding  the  burden 
estimate  or  any  other  aspects  of  the 
information  requirements,  including 
suggestions  for  reducing  the  burden,  to 
Robert  J.  Spar,  Director,  Office  of  Patent 
Legal  Administration,  United  States 
Patent  and  Trademark  Office. 
Washington,  DC.  20231.  or  to  the  Office 
of  Information  and  Regulatory  Affairs  of 
OMB,  New  Executive  Office  Building, 
723  17th  Street.  N.W..  Room  10235. 
Washington,  D.C.  20503,  Attention: 
Desk  Officer  for  the  United  States  Patent 
and  Trademark  Office. 

Notwithstanding  any  other  provision 
of  law,  no  person  is  required  to  respond 
to  nor  shall  a  person  be  subject  to  a 
penalty  for  failure  to  comply  with  a 
collection  of  information  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  unless  that  collection  of 
information  displays  a  currently  valid 
OMB  control  number. 

List  of  Subjects  in  37  CFR  Part  1 

Administrative  practice  and 
procedure.  Courts,  Freedom  of 
Information,  Inventions  and  patents, 
Reporting  and  recordkeeping 
requirements.  Small  businesses. 

For  the  reasons  set  forth  in  the 
preamble.  37  CFR  Part  1  is  amended  as 
follows: 

PART  1— RULES  OF  PRACTICE  IN 
PATENT  CASES 

1.  The  authority  citation  for  37  CFR 
Part  1  is  revised  to  read  as  follows: 

Authority:  .1".  I'.S.C.  :2(h)(2). 

2.  Section  1.21  is  amended  by  revising 
paragraph  (m)  to  read  as  follows: 

§  1 .21     Miscellaneous  fees  and  ctiarges. 

***** 

(m)  For  processing  each  payment 
refused  (including  a  check  returned 
"unpaid")  or  charged  back  by  a 
financial  institution — S50.00. 
***** 

3.  Section  1.23  is  revi-sed  to  read  as 
follows: 

§  1 .23    Methods  of  payment. 

(a)  All  payments  of  money  required 
for  United  States  Patent  and  Trademark 
Office  fees,  including  fees  for  the 
processing  of  international  applications 
(tj  1.445).  shall  be  made  in  U.S.  dollars 
and  in  the  form  of  a  cashier's  or  certified 


check,  Treasury  note,  national  bank 
notes,  or  United  States  Postal  Service 
money  order.  If  sent  in  any  other  form, 
the  Office  may  delay  or  cancel  the  credit 
until  collection  is  made.  Checks  and 
money  orders  must  be  made  payable  to 
the  Director  of  the  United  States  Patent 
and  Trademark  Office.  (Checks  made 
payable  to  the  Commissioner  of  Patents 
and  Trademarks  will  continue  to  be 
accepted.)  Payments  from  foreign 
countries  must  be  payable  and 
immediately  negotiable  in  the  United 
States  for  the  full  amount  of  the  fee 
required.  Money  sent  to  the  Office  by 
mail  will  be  at  the  risk  of  the  sender, 
and  letters  containing  money  should  be 
registered  with  the  United  States  Postal 
Service. 

(b)  Payments  of  money  required  for 
United  States  Patent  and  Trademark 
Office  fees  may  also  be  made  by  credit 
card.  Payment  of  a  fee  by  credit  card 
must  specify  the  amount  to  be  charged 
to  the  credit  card  and  such  other 
information  as  is  necessary  to  process 
the  charge,  and  is  subject  to  collection 
of  the  fee.  The  Office  will  not  accept  a 
general  authorization  to  charge  fees  to  a 
credit  card.  If  credit  card  information  is 
provided  on  a  form  or  document  other 
than  a  form  provided  by  the  Office  for 
the  payment  of  fees  by  credit  card,  the 
Office  will  not  be  liable  if  the  credit 
card  number  becomes  public 
knowledge. 

Dated:  Mav  I.t.  2000. 
Q.  Todd  Dickinson, 

( 'ndfT  Scrrftanaf  ComnuTCf  torhitcilt'ctSal 
Property  and  Director  of  thf  I  'niti'd  StatPS 
Patrnt  and  Trademark  Office. 
iKR  Do(  .  00-12992  Filed  5-2:^-00;  8:4.5  am] 
BILLING  CODE  3510-16-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[NM39-1-7462;  FRL-6703-8] 

Approval  and  Promulgation  of 
Impleinentation  Plans;  State  of  New 
Mexico;  Approval  of  Revised 
Maintenance  Plan  and  Motor  Vehicle 
Einissions  Budgets;  Albuquerque/ 
Bernalillo  County,  New  Mexico;  Cartx>n 
Monoxide 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 


SUMMARY:  The  EPA  is  approving 
revisions  to  the  Albuquerque/Bernalillo 
County  carbon  monoxide  (CO)  State 
Implementation  Plan  (SIP)  under  the 
Federal  Clean  Air  Act  as  Amended  in 


1990  (the  Act).  On  Februar>-  4,  1999.  the 
Governor  requested  EPA  approval  of  a 
revision  to  the  CO  maintenance  plan 
and  motor  vehicle  emissions  budgets 
covering  1996  to  2006.  and  the 
establishment  of  a  CO  motor  vehicle 
emissions  budget  for  the  year  2010.  The 
EPA  initiated  the  approval  process  in 
two  rule  makings,  the  first  for  revisions 
to  the  CO  maintenance  plan  and  motor 
vehicle  emissions  budgets  covering 
1996  to  2006,  and  the  second  action  to 
establish  a  CO  motor  vehicle  emissions 
budget  for  the  year  2010.  This  action  is 
a  final  approval  of  both  actions: 
revisions  to  the  CO  maintenance  plan, 
and  the  CO  Motor  Vehicle  Emissions 
Budget  for  1996.  1999.  2002.  2005.  2006. 
and  2010.  These  CO  Motor  Vehicle 
Emissions  Budgets  are  for  transportation 
conformity  purposes. 
EFFECTIVE  DATE:  This  rule  is  effective  on 
May  24.  2000. 

ADDRESSES:  Copies  of  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  following 
locations.  Anyone  wanting  to  examine 
these  documents  should  make  an 
appointment  with  the  appropriate  office 
at  least  two  working  days  in  advance. 

Environmental  Protection  Agency. 

Region  6.  Air  Planning  Section  (6PD- 

L).  1445  Ross  Avenue.  Dallas.  Texas 

75202-2733. 
Albuquerque  Environmental  Health 

Department.  Air  Pollution  Control 

Division.  One  Civic  Plaza. 

Albuquerque.  New  Mexico  87103. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Matthew  Witosky  of  the  EPA  Region  6 
Air  Planning  Section,  at  (214)  665-7214. 
or  WITOSKY.MATTHEW@EPA.GOV. 

SUPPLEMENTARY  INFORMATION: 

Throughout  this  document  wherever 
"we."  "us."  or  "our"  is  used,  we  mean 
the  EPA. 

1.  What  Action  Is  EPA  Taking? 

The  EPA  is  promulgating  final 
approval  of  revisions  to  the 
Albuquerque  CO  maintenance  plan.  The 
original  plan  was  approved  in  1996  (61 
FR  29970).  In  a  document  published 
December  20.  1999.  the  EPA  published 
a  direct  final  approval  of  re\isions  to  the 
CO  maintenance  plan  and  related 
conformity  budgets  (64  FR  71027).  with 
a  companion  proposed  rule  (64  FR 
71086).  The  companion  proposed  rule 
was  published  in  the  e\ent  we  received 
adverse  comments,  which  we  did.  The 
direct  final  rule  was  withdrawn  on 
February  14,  2000  (65  FR  7290).  That 
document  indicated  that  final  action 
would  be  forthcoming. 

The  EPA  also  proposed  approval  of  a 
Motor  Vehicle  Emissions  Budget 
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(MVEB)for2010fortho(;(D 
maintenano!  area.  That  notice  was 
published  on  Februar\-  29,  2000. 
beginninj^  a  30  day  public  comment 
period  (65  FR  10437).  No  comments 
were  received  on  this  proposed  action 


Today's  action  is  final  approval  and 
promulgation  of  both  actions. 

2.  What  Is  Being  Approved? 

First,  we  are  approving  revisions  to 
the  CO  maintenance  plan's  emission 


inventor^'  for  the  nonattainment  area. 
The  following  table  summarizes  the 
emission  inventory  for  Albuquerque. 


Albuquerque  Maintenance  Plan 

[Cartx>n  monoxide  emissions  in  tons  per  day  (tpd)  revised  maintenance  plan] 


Category 


Highway  Mobile 
Off-Road  Mobile 
Area 
Stationary      

Total 


1996 


1999 


2002 


2005 


2006 


266  99 

50  90 

67  19 

3.92 


229  09 
52  68 
69  87 
27.40 


209  01 
54  46 
7260 
27.54 


20567 
56.25 
75.25 
27.68 


205  86 
56  84 
7609 
27.72 


389  00  i 


379  04 


363  61 


364  85 


366  51 


The   EPA    is   also   approving   a   series   of  VCVEB's    for   the   region,    including   a   MVEB    for   tht    year   2010,   which   is 
beyond  the  current  10  year  maintenance  plan.  These  approved  MVEBs  are  as  follows: 

Table  2.— Albuquerque  CO  Maintenance  Plan 

[Motor  vehicle^missions  budget  (in  tpd)] 


Year 


MVEB 


1996 


1999 


2002 


2005 


2006 


2010 


266  99 


229  09 


20901 


20567 


205  86 


222  46 


3.  How  Will  These  MVEBs  Be  Used? 

These  MVEB's  will  be  usfui  for 
transportation  conformitv  purposes, 
replacing  the  budgets  in  the  original 
maintenance'  plan.  The  five  year 
Transportation  Improvement  Program 
(TIP)  and  20  year  transportation  plans 
for  the  Alhuquerciut^  region  and 
f:orresponding  emissions  from  on-road 
vehicles  cannot  surpass  the  above 
budgets. 

4.  When  Is  EPA's  Approval  Effective? 

This  action  cont:erns  onlv  approval  of 
the  revised  maintenaiu  c  plan  and 
MVEB's.  .Since  December  of  19i)'t,  the 
Albuquerque  area  has  been  in  a 
t:onformity  lapse,  during  which  time 
certain  transportation  projects  cannot  be 
approved,  accepted,  or  funded.  The  EPA 
is  making  this  action  effective  upon 
publication  to  facilitate  the  conformitv 
process. 

The  EPA  reminds  all  parties  that  this 
document  does  not  end  the  ciinforinitv 
lapse.  The  EPA,  FHWA,  .State,  and  loi  .il 
planning  agencies  are  working  to 
complete  the  conformitv  process    The 
final  conformitv  determination  will  be 
made  by  the  FHWA 

Under  the  Administrative  I'rocediiri's 
Act  (APA),  .S  i;  S.C.  .'S53(d)(3).  agency 
rule  makings  may  take  effect  before  30 
days  after  the  date  of  publication  in  the 
Federal  Register  if  an  .igencv  has  good 
cau.se  to  mandate  an  earlier  effi'ctive 
date.  It's  the  EP.A's  position  that 
approving  the  necessary  budgets  as  soon 
as  possible,  in  the  interest  of  facilitating 


the  end  of  the  conformitv  lapse,  is  cause 
to  support  making  this  action  taking 
effet  t  on  publication 

^  What  Clomments  Did  EPA  Receive 
to  the  Direct  Final  Notice/ 

Cnmnwnt  1 

Several  parties  stated  that  the 
,\ihu(juerque  Environmental  Health 
Department  (AEHD)  is  inverting  the 
conformity  process  by  setting  a  MVEB 
budget  to  fit  a  transportation  plan   One 
party  stated  that  the  AEHD  elected  to 
revise  the  maintenance  plan  t)udget 
when  the  transportation  plans  could  not 
conform.  The  party  further  stated  that 
there  is  no  data  to  show  that  the 
increase  in  VMT  being  incorporated  info 
llie  budget  is  due  solely  to  the 
unexpected  growth  in  population. 

Response 

The  Clean  Air  .Xct  as  Amended  in 
1 ')'•().  hereafter  referred  to  as  "the  Act," 
does  not  prohibit  that  maintenance 
areas  rev  ievv  and  revise  their 
iiiaintenan(  e  [)lans   .As  long  as  areas 
demonstrate  continued  maintenance, 
areas  may  revi.se  them  at  their 
discretion,  in  accordance  with  the 
re([uireinents  of  the  A(  t,  EP.-\'s  rules, 
and  applicable  guidance.  Many  areas 
revise  them  to  estimate,  more 
<iccurately,  emissions  that  have  grown  at 
a  rate  different  than  the  rate  assumed  in 
the  original  maintenance  plan.  All 
maintenance  plans  are  revised  after 
eight  years,  extending  them  an 
additional  ten  years.  The  AEHD  elected 


to  revise  several  elements  of  the 
inventory  to  make  it  more  accurate.  All 
of  the  emissions  categories  were  revised 
as  a  result  of  this  review. 

Similarly,  the  Act  allows  areas  to 
revise  their  Motor  Vehicle  Emissions 
Budget,  so  long  as  the  area  demonstrates 
thev  will  maintain  the  standard  The 
revision  submitted  to  the  EPA  shows 
total  emissions  in  the  area  will  remain 
at  or  below  the  emissions  quantified  in 
the  attainment  year.  This  constitutes  an 
acc;(?ptable  demonstration  of  continued 
attainment  of  the  CO  standard.  (See  the 
Act  secti(m  1 10.  see  also  the  preamble 
to  the  c:onformity  rule  at  58  FR  H2196  on 
how  to  revise  the  budget  and  see  40  CFR 
93.118). 

Commfnt  2 

The  party  alleged  that  the  AEHD 
incorporated  inappropriate  assumptions 
used  in  the  transportation  model  into 
the  mobile  modeling  used  to  support  the 
SIP  revision.  The  party  objected  to 
straight-line  interpolation  of  VMT  Itjvels 
as  an  inappropriate  technique  to 
estimate  emissions. 

Response 

The  EPA  provided  for  interpolation  as 
an  acceptable  method  of  estimating 
emissionsior  regulatory  purposes  in 
guidance nocuments  for  completing 
SIPs.  Sp«if:ifically,  the  EPA  guided 
planning  Agencies  to  use  interpolation 
to  estimate  emissions  for  {Projected 
inventories,  where  it  would  be  too 
costly  and  time-consuming  to  generate 
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analyses  for  the  interim  years  within  a 
specified  time  period.  The  EPA  issued 
this  guidance  for  VMT  growth  factors 
(Procedures  for  Preparing  Emissions 
Projections,  1991,  page  29),  and  speeds 
(Procedures  for  Emission  Inventor)' 
Preparation,  1992,  page  31),  and 
therefore,  emissions. 

In  the  case  of  Albuquerque,  the  MPO 
projected  VMT  for  1995.  2000,  2005, 
and  2010  using  their  transportation 
model,  and  per  EPA  guidance, 
calibrated  the  model  using  Highway 
Performance  Measurement  System 
(HPMS}-based  factors.  Since  the 
maintenance  plan  was  required  to  begin 
in  1996  and  conclude  in  2006,  the 
AEHD  used  interpolation  to  determine 
the  appropriate  emissions  for  interim 
years.  This  is  acceptable  under  EPA 
guidance. 

The  EPA  reviewed  the  other  MobileSa 
inputs  that  represent  assumptions  about 
local  conditions.  It  is  EPA's  position 
that  these  assumptions  are  reasonable 
and  represent  the  best  information 
currently  available. 

Comment  3 

The  party  stated  that  the  AEHD 
incorrectly  estimated  the  impact  of  Big- 
I  construction  on  vehicle  speeds  during 
construction,  and  VMT  on  alternative 
routes  due  to  construction. 

Response 

The  AEHD  is  not  required  to  quantify 
and  incorporate  the  impact  of 
construction  in  their  MVEB  in  the  SIP, 
because  the  impact  of  such  construction 
is  considered  temporary.  Emission 
inventory  guidance  does  not  instruct 
areas  to  quantify  mobile  emissions  at 
the  level  of  discrete  construction 
projects. 

VVe  would  point  out  that  we  cannot 
make  an  exception  for  a  violation  of  the 
standard  that  could  be  attributed  to 
temporary  traffic  conditions  related  to 
construction.  While  the  MVEB  does  not 
have  to  include  these  temporary 
emissions,  we  do  support  the  efforts  of 
the  AEHD  and  other  agencies  to  mitigate 
them  during  the  construction  phase  to 
avoid  possible  violations. 

Comment  4 

The  party  alleged  that  the  AEHD  used 
the  2010  roadway  network  to  calculate 
emissions  for  the  2006  projections. 

Response 

The  proposed  revision  does  not  use 
the  2010  road  network  as  the  basis  for 
determining  VMT  and  then  emissions  in 
2006.  The  projections  for  2006  were 
based  on  interpolation  between  the  two 
vears  for  which  the  AEHD  conducted 
VMT  and  emissions  analysis  using  the 


more  direct  method  of  estimation.  This 
method  used  complete  street 
inventories,  as  they  are  expected  to  be 
in  2005  and  2010.  Interpolation  between 
these  years  allocates  growth  in  VMT  and 
emissions  to  each  year  during  the  period 
being  studied.  This  does  not  mean  that 
the  impact  of  all  road  improvements 
scheduled  to  take  place  between  2005 
and  2010  are  being  used  to  calculate 
emissions  in  2006.  As  mentioned  in  a 
previous  response,  this  interpolation 
technique  is  acceptable  under  EPA 
guidance. 

Comment  5 

The  party  stated  that  the  AEHD  used 
travel  demand  management  programs 
(TDM's)  or  transportation  control 
measures  (TCM's)  to  reduce  VMT  used 
to  set  the  emissions  budget,  even  though 
the  TDM's  and  TCM's  do  not  have 
designated  sources  of  funding  and  are 
not  in  the  federally  approved  SIP. 

Response 

The  AEHD  did  not  use  any  TCM's  or 
TDM's  to  calculate  the  base  emission 
inventory',  project  future  inventories,  or 
set  the  corresponding  MVEB's,  The 
AEHD  used  VMT  projections  provided 
to  them  by  the  Middle  Rio  Grand 
Council  of  Governments,  the  authorized 
MPO  in  the  area.  In  a  letter  dated  March 
26,  1997,  the  AEHD  specifically 
requested  that  the  MPO  not  use  any 
VMT  reduction  programs  in  the  analysis 
thev  were  to  submit.  The  City's  revision 
package  submitted  to  the  EPA  included 
a  summary-  of  the  VMT  calculation 
methodology  written  by  the  MPO,  dated 
September  11.  1997.  That  summary- 
stated  that  the  MPO  did  not  use  any 
V^MT  mitigation  programs  in  the  VMT 
estimates  that  they  were  providing. 
These  estimates  were  then  used  in  the 
inventory  process. 

The  party  referred  to  measures  used  to 
mitigate  VMT  growth  in  the  effort  to 
meet  the  MVEB.  Those  measures  were 
not  in  the  SIP  revision,  but  were 
incorporated  into  the  conformity 
analysis,  as  permitted  under  the 
transportation  conformity  rule.  The 
conformity  analysis  is  under  review  by 
the  EPA.  After  review  and  comment  by 
the  EPA,  FHWA  issues  its  determination 
on  conformity. 

Comment  6 

The  party  alleged  that  population  was 
attributed  to  areas  that  will  not  have 
road  access  until  after  2020. 

Response 

The  EPA  would  remind  the  party  that 
the  action  is  for  approval  of  the 
maintenance  plan  to  2006,  and  the 
MVEB  to  2010.  The  EPA  reviewed  maps 


available  to  the  general  public  ("tiger" 
maps  generated  on  April  28.  2000.  from 
http://www.census.gov)  at  the  U.S. 
Census  Bureau  web  site  of  the 
referenced  areas,  and  found  road  access 
to  these  areas. 

Comment  7 

The  party  stated  that  the  road 
improvements  from  the  Big  I  project 
would  induce  changes  in  trip  patterns, 
traffic  patterns,  and  speed  that  were  not 
adequately  captured  in  the  modeling. 

Response  ^ 

The  model  used  by  the  MPO  is 
appropriate  and  able  to  represent  these 
changes.  It  is  EPA's  position  that  the 
MPO  followed  appropriate  guidance  in 
using  the  model  to  project  changes  in 
VMT  and  speed  that  result  from 
transportation  system  improvements, 
the  kind  of  changes  in  \tCiT  the  model 
was  designed  to  measure. 

Comment  8 

The  partv  alleged  that  compliance 
with  the  Inspection  and  MaintOTiance  (1/ 
M)  program  and  anti-tampering 
enforcement  rates  were  too  high.  The 
party  said  that  a  95  percent  compliance 
rate  was  too  high,  and  the  AEHD  should 
have  used  90  percent  compliance. 

Response 

The  AEHD  based  their  assumption  on 
the  national  default  rate.  96  percent,  for 
approved  1/M  programs.  The  AEHD 
reduced  the  compliance  rate  from  96  to 
95  percent  to  be  slightly  more 
conser\'ative  than  the  national 
compliance  factor.  The  EPA  receives 
and  reviews  periodic  summary  reports 
for  the  program,  and  finds  the 
assumption  reasonable. 

Comment  9 

The  party  stated  that  the  AEHD  used 
national  default  fleet  mix  and  national 
default  mileage  accrual  rates,  when  they 
should  have  developed  their  own  fleet 
mix  cmd  mileage  rates  from  the  I/M 
program. 

Response 

Agencies  using  the  Mobile  model  may 
use  EPA's  national  default  values  for 
these  model  inputs  (See  Mobile  5  Users 
manual).  Although  the  EPA 
acknowledges  that  data  generated 
locally  is  likely  to  reflect  local 
conditions  more  accurately,  this  is  at  the 
discretion  of  the  plarming  agencies. 
EPA's  default  values  are  acceptable  for 
areas  that  elect  not  to  develop  their 
own.  until  the  EPA  can  update  the 
model  and  related  default  values. 
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Comment  10 

Th«  party  objectod  to  sotting  urban 
and  rural  local  mad  speeds  to  a  constant 
25  and  20  miles  per  hour. 

Response 

The  modeling  does  reflect  that  the 
MPO  set  traffic  speed  on  all  urban  local 
roads  to  an  average  of  25  miles  per  hour, 
and  traffic  on  rural  local  roads  to 
average  20  miles  per  hour.  An 
assumption  had  to  be  made  because  the 
HPMS  does  not  provide  data  on  local 
roads.  For  all  other  road  categories,  the 
model  employs  actual  field  data  to 
calibrate  speeds.  The  assumption  of  20 
and  25  miles  per  hour  on  local  roads 
was  reasonable,  and  resulted  in  higher 
emission  factors  than  such  factors  for 
amy  other  road  class.  The  proportion  of 
all  traffic  on  local  roads  was  about  ten 
percent.  Local  planning  agencies  are  left 
to  make  reasonable  judgments  to 
estimate  speed  on  these  roads.  In  EPA's 
opinion,  these  are  reasonable 
assumptions. 

The  EPA  further  analyzed  this  issue 
by  comparing  the  VMT  and  speed  data 
used  in  the  SIP  to  the  data  used  in  the 
transportation  plans  now  under 
conformity  review  The  MPC)  used  the 
same  projected  VMT  and  speed 
estimates  for  this  .SIP,  and  the 
corresponding  transportation  plan  and 
TIP.  Since  the  MPO  used  identical 
numbers  for  both  analyses,  the  impact  of 
the  traffic  speed  assumption  vis-a-vis 
another  assumption  is  minimal. 

Comment  1 1 

The  party  alleges  that  the  AEHD 
modeled  lower  speeds  and  lower 
emissions  by  using  a  speed  enforcement 
program,  without  documentation  to 
support  including  such  a  program. 

Response 

The  projected  speeds  used  to  compute 
the  emissions  in  the  SIP  revision 
decreased  slightly  over  time.  The  EPA 
reviewed  the  emissi(m  projections  in 
detail  and  cont:luded  that  lower  sp€?eds 
are  more  a  product  of  increased  VMT. 
Speed  estimates  on  such  roadway 
segments  are  the  product  of  the 
transportation  model.  As  pointed  out 
above,  the  Albuquerque  MPO 
appropriately  employed  an  endorsed 
model  that,  under  an  assumption  of 
continued  VMT  growth,  would  induce 
lower  speeds  in  future  years. 

Comment  12 

The  Party  contends  that  the 
Albuquerque  vehicle  fleet  is  not  as  clean 
as  the  national  average.  The  party  also 
stated  that  the  model  runs  did  not 
differentiate  the  fleet  mix  by  roadway 
class. 


Response 

Under  EPA  guidance,  the  AEHD  can 
rely  on  national  default  values  for 
vehicle  fleet  mix  and  vehicle  mileage 
accrual  rates.  When  the  model  uses 
defaults  for  the  mix  and  mileage  rates, 
the  fleet  mix  by  roadway  class  also 
becomes  an  implicit  default  variable. 
(Mobile  5  Users  Guide,  sec.  2.2.2.  and 
2.2.3). 

(A)mment  IJ 

The  Party  contends  that  the  goal  for 
decreasing  reliance  on  the  Single 
Occupant  Vehicle  (SOV)  was  relaxed 
from  the  2015  plan  to  the  2020  plan. 

Response 

Beyond  a  demonstration  of  continued 
maintenance,  the  issue  is  not  germane  to 
this  action.  Local  agencies  have  the 
discretion  to  elect  how  they  will 
maintain  the  standard.  The  EPA 
encourages  areas  to  take  actions  to 
reduce  reliance  on  the  SOV.  However. 
AEHD's  revision  demonstrates 
continued  attainment  with  credible 
analysis,  which  meets  the  requirements 
of  the  Act. 

Comment  14 

The  Party  contends  that  the  14  billion 
dollars  needed  to  implement  the  2020 
Plan  has  not  been  secured,  because  the 
Regional  Transit  Authority  was  not 
granted  taxing  authority,  the  Party 
claims  that  a  line  item  of  $100  million 
dollars  in  the  2000  to  2005  plan  to 
purchase  busses  was  deleted,  but 
remained  in  the  first  five  years  of  the 
2020  plan. 

Response 

The  comment  is  not  germane  to  this 
SIP  action,  because  transit 
improvements  were  not  employed  in 
generating  the  VMT  projections  used  by 
the  AEHD  to  project  emissions  for  the 
inventory  and  MVEB.  The  issues  of 
fiscal  constraint  are  beyond  the  scope  of 
this  SIP  approval  action  and  should  be 
addressed  in  the  transportation 
conformity  process. 

Comment  15 

The  Party  alleges  that  building 
additional  road  capacity  produces  more 
VMT.  but  that  the  model  is  inadequate 
to  capture  this.  The  party  contends  that 
the  model  predicts  lower  emissions  as  a 
result  of  road  expansion,  when  the 
model  should  predict  more  emissions. 

Response 

The  MPO  used  an  endorsed 
transportation  model,  currently  the  best 
tool  available  to  planning  agencies.  All 
areas  that  employ  models  must  show 
that  their  model  predicts,  with 


reasonable  accuracy,  the  impact  of 
transportation  improvements.  This 
process,  called  calibration  and 
validation,  was  performed  in  order  for 
the  modeling  results  to  be  acceptable. 
The  EPA  encourages  the  party  to  bring 
their  cimcerns  into  the  conformity 
process  through  the  established  public 
participation  process. 

Comment  16 

The  Party  states  that  they  regularly 
commute  by  bicycle,  and  observes  fewer 
bicycles  on  the  road  despite  the  increase 
in  facilities.  The  party  says  this 
observation  contradicts  the  assumption 
of  the  MPO  that  increased  bicycle 
ridership  will  reduce  VMT. 

Response 

The  assumption  of  increased  bicycle 
ridership  was  not  used  to  estimate  VMT. 
and  therefore  did  not  affect  emissions  in 
the  SIP  MVEB. 

Comment  17 

The  Party  asked  if  recent  ozone 
readings  presage  nonattainment  of 
ozone,  that  would  result  through  a 
greater  allowance  for  CO  emissions. 

Response 

The  AEHD  is  not  required  to 
demonstrate  maintenance  of  the  ozone 
standard  in  order  to  revise  their  CO 
maintenance  plan  in  the  CO  SIP.  The 
concept  of  conformity  was  created  in 
the  Act  to  insure  that  the  growth  of 
VMT  and  on-road  emissions  did  not 
interfere  with  attainment  and 
maintenance  of  national  standards.  Any 
actions  that  AEHD  or  EPA  might  take  to 
continue  ozone  maintenance  must  be 
under  the  legal  framework  established 
for  control  of  ozone  precursors. 
Currently  there  is  no  monitoring  data 
that  indicate  ozone  violations.  If 
evidence  ever  shows  there  are 
violations,  the  EPA  can  issue  a  SIP  call 
for  the  area  to  submit  an  ozone  SIP.  An 
EPA  SIP  call  and/or  a  designation  to 
ozone  nonattainment  would,  in  fact, 
compel  the  area  to  perform  conformity 
analysis  for  ozone  precursors. 

The  EPA  is  acting  on  a  revision  to  the 
CO  SEP,  which  meets  the  requirements 
for  such  a  revision. 

Comment  18 

The  Party  asked  what  would  prevent 
the  AEHD  from  asking  for  another 
revision  to  the  MVEB,  in  three  or  four 
years? 

Response 

The  AEHD  could  request  another 
revision  to  the  MVEB  at  a  later  date.  The 
AEHD  must  extend  the  initial 
maintenance  plan  an  additional  ten 
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years  before  the  initial  maintenance 
plan  expires  in  2006.  However,  basin- 
wide  emissions  must  remain  below  389 
tons  per  day  as  established  in  the 
maintenance  plan. 

Comment  19 

The  Party  asks  that  the  EPA  issue  a 
conditional  approval,  with  the 
condition  that  the  transportation  model 
be  improved.  The  Party  also  requested 
that  approval  be  conditioned  on  a 
commitment  from  the  MPO  to  a 
balanced  transportation  system. 

Response 

The  EPA's  review  and  approval  is 
based  on  whether  the  Albuquerque  area 
can  maintain  the  CO  standard  and 
prevent  violations  of  the  CO  standard 
with  a  revised  MVEB  (see  section  110  of 
the  Act).  It's  EPA's  opinion  that  AEHD 
successfully  demonstrated  that 
Albuquerque  will  continue  to  maintain 
the  CO  standard  with  a  revised  MVEB. 

6.  What  Comments  Did  EPA  Receive  to 
the  February  28,  2000,  Proposed  Rule? 

The  EPA  received  no  comments  to 
that  proposed  rule. 

7.  Will  Albuquerque  have  to  Revise  the 
Inventory  and  MVEB's  Again? 

Albuquerque  must  revise  the 
maintenance  plan  again  by  2004.  to 
extend  the  maintenance  plan  an 
additional  10  years  from  the  final  year 
of  the  current  plan,  2006.  This  will 
cover  the  years  from  2006  to  2016.  This 
mav  result  in  changes  to  the  2006.  and 
2010  budgets  established  today. 
Regardless,  the  area  must  remain  below 
the  total  level  of  CO  emissions 
established  in  the  maintenance  plan  to 
demonstrate  continued  attainment  of 
the  standard. 

II.  Final  Action 

The  EPA  is  approving  revisions  to  the 
Albuquerque/  Bernalillo  Coimty  carbon 
monoxide  (CO)  State  Implementation 
Plan  (SIP).  This  action  is  a  final 
approval  of  revisions  to  each  of  the 
categories  of  the  CO  emissions 
inventory,  the  basin-wide  total  of  CO 
emissions  for  the  area,  and  the  CO 
Motor  Vehicle  Emissions  Budgets  for 
1996,  1999,  2002,  2005,  2006,  and  2010. 
The  CO  Motor  Vehicle  Emissions 
Budgets  must  be  used  for  transportation 
conformity  purposes  once  this  approval 
is  effective. 

III.  Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  Executive  Order  12866, 


entitled  "Regulatory  Planning  and 
Review." 

R.  Executive  Order  13132 

Executive  13132,  entiUed 
"Federalism"  (64  FR  43255,  August  10, 
1999)  revokes  and  replaces  Executive 
Order  12612,  "Federalism,"  and 
Executive  Order  12875,  "Enhancing  the 
Intergovernmental  Partnership  " 
Executive  Order  13132  requires  EPA  to 
develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications  "  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  Under  Executive 
Order  13132,  EPA  may  not  issue  a 
regulation  that  has  federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  State  and  local 
governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  The  EPA  also  may  not  issue 
a  regulation  that  has  federalism 
implications  and  that  preempts  State 
law  unless  the  Agency  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

This  final  rule  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  because  it 
merely  approves  a  State  rule 
implementing  a  Federal  standard,  and 
does  not  alter  the  relationship  or  the 
distribution  of  power  and 
responsibilities  established  in  the  Act. 
Thus,  the  requirements  of  section  6  of 
the  Executive  Order  do  not  apply  to  this 
rule. 

C.  Executive  Order  13045 

Executive  Order  13045,  entitled 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23,  1997). 
applies  to  any  rule  that:  (1)  Is 
determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 


environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

The  EPA  interprets  Executive  Order 
13045  as  applying  only  to  those 
regulatory  actions  that  are  based  on 
health  or  safety  risks,  such  that  the 
analysis  required  under  section  5—501  of 
the  Order  has  the  potential  to  influence 
the  regulation.  This  final  rule  is  not 
subject  to  Executive  Order  13045 
because  it  approves  a  State  program. 

D.  Executive  Order  13084 

Under  Executive  Order  13084.  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
uniquelv  affects  the  communities  of 
Indian  tribal  governments,  emd  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  government  provides  the  funds 
necessarv'  to  pav  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consulting.  Executive  Order  1 3084  ^ 

requires  EPA  to  provide  to  the  OMB.  in 
a  separatelv  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summar\'  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
Indian  tribal  governments  "to  provide 
meaningful  and  timely  input  in  the 
development  of  regulator\-  policies  on 
matters  that  significantly  or  uniquely 
affect  their  communities." 

Today's  rule  does  not  significantly  or 
uniquelv  affect  the  communities  of 
Indian  tribal  governments.  This  action 
does  not  involve  or  impose  any 
requirements  that  affect  Indian  tribes. 
Accordinglv.  the  requirements  of 
section  3(bj  of  Executive  Order  13084 
do  not  apply  to  this  rule. 

E.  Regulatory  Flexibility  Act 

The  Regulator,'  Flexibility  Act.  5 
U.S.C.  600  et  seq..  generally  requires  an 
agency  to  conduct  a  regulaton,- 
flexibility  analysis  of  any  rule  subject  to 
notice  and  comment  rule  making 
requirements  unless  the  agency  certifies 
that  the  rule  will  not  have  a  significant 
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economic  impact  on  a  suhstantiai 
number  of  small  enfiti<\s.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  small 
governmental  jurisdictions.  This  final 
rule  will  not  have  a  significant  impact 
on  a  substantial  number  of  small  entities 
because  SIF  approvals  under  sec;tion 
110  and  subchapter  1.  part  D  of  the  Act 
du  not  create  anv  new  requirements  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  create  any  new  requirements,  I 
certify  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Moreover,  due  to  the  nature  of  the 
Federal-State  relation.ship  under  the 
Act.  preparation  of  a  fiexibility  analysis 
would  constitute  Federal  inquiry  into 
the  economic  reasonableness  of  state 
action.  The  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  i>>e  i^nion  Electric  Co  .  v.  U.S. 
EPA.  427  U.S.  246.  255-66  (1976):  42 
U.S.C.  7410(a)(2). 

F.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995.  signed 
into  law  on  March  22,  1995.  EP.^  must 
prepare  a  budgetary  impat:t  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  annual  costs  to 
State,  local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  SlOO 
million  or  more.  Under  section  205. 
EPA  must  select  the  most  cost-effec:tive 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Secti(jn  20:i  requires  EPA 
to  establish  a  plan  for  informing  and 


advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

The  EPA  has  determined  that  the 
approval  action  promulgated  does  not 
include  a  Federal  mandate  that  mav 
result  in  estimated  annual  costs  of  SlOO 
million  or  more  to  either  State,  local,  or 
tribal  governments  in  the  aggregate,  or 
to  the  private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law.  and  imposes 
no  new  requirements  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

G.  Submission  to  Congress  and  the 
(Comptroller  Creneral 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
C-ongress  and  to  the  Comptroller  General 
of  the  United  States.  The  EPA  will 
submit  a  report  containing  this  rule  and 
other  required  information  to  the  U.S. 
Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  United  States  prior  to 
publication  of  the  rule  in  the  Federal 
Register 

A  major  rule  can  not  take  effect  until 
60  days  after  it  is  published  in  the 
Federal  Register.  This  action  is  not  a 
"major"  rule  as  defined  bv  5  U  S.C. 
804(2).  This  rule  will  be  effective  Mav 
24. 2000 

H  Petitions  for  ludicial  Review 

Under  section  307(b)(1)  of  the  Act. 
petitions  for  judicial  review  of  this 


action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  )uly  24.  2000.  Filing  a  petition 
for  reconsideration  by  the  Administrator 
of  this  final  rule  does  not  affect  the 
finality  of  this  rule  for  the  purposes  of 
judicial  review  nor  does  it  extend  the 
time  within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  See  section 
307(b)(2). 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Intergovernmental 
Relations,  Carbon  Monoxide. 

Dated;  Mav  12,  2000 
Gregg  A.  Cooke, 

Hffiional  Administrator,  Region  6 

Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— {AMENDED] 

1 .  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  l'  S.C   7401  Pt  seq. 

Subpart  GG — N«w  Mexico 

2.  In  §  52.1620(e)  the  table  at  the  end 
of  the  paragraph  is  amended  by  adding 
a  new  entrv'  to  the  end  of  the  table  as 
follows: 

§  52 . 1 620    Identification  of  plan . 

*         •         •         •         * 

(e)  EPA  approved  nonregulatory 
provisions. 


EPA  Approved  New  Mexico  Statutes  in  the  Current  New  Mexico  SIP 


State  citation 


Title/sub|ect 


Slate  approval. ettec- 
tive  date 


EPA  approval  date 


Comments 


City  of  Albuquerque 
request  for  redesig- 
nation 


Carbon   monoxide   maintenance  plan 
motor  vehicle  emission  budgets 


and     June  22    1998 


[Insert  date  of  publication  and  FR 
page  number] 
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BILLING  CODE  6S60-50-P 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  62 
[AD-FRL-6603-5] 
RIN  2060-ZA03 

Federal  Plan  Requirements  for  Large 
Municipal  Waste  Combustors 
Constructed  On  or  Before  September 
20,1994 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 


SUMMARY:  The  EPA  is  taking  direct  final 
action  on  the  "Federal  Plan 
Requirements  for  Large  Municipal 
Waste  Combustors  Constructed  on  or 
Before  September  20,  1994."  The 
amendments  in  this  document  clarify 
the  final  compliance  date,  update  the 
list  of  which  large  municipal  waste 
combustor  (MWC)  units  are  affected  by 
the  Federal  plan,  and  add  a  site-specific 
compliance  schedule  for  one  MWC  unit. 

On  November  12,  1998.  the  EPA 
adopted  the  Federal  plan  to  implement 
emission  guidelines  for  large  MWC 
units  located  in  areas  that  are  not 
covered  by  an  approved  and  currently 
effective  State  plan.  We  are  updating  the 
MWC  Federal  plan  to  identifv'  large 
MWC  units  for  which  a  State  plan  was 
approved  and  became  effective  since 
adoption  of  the  Federal  plan  (November 
12,  1998).  We  are  also  amending  certain 
regulations  to  reflect  receipt  of  negative 
decleirations  from  States  that  have 
certified  that  there  are  no  large  MWC 
units  located  in  the  State  that  would  be 
subject  to  the  Federal  plan.  We  are  also 
amending  a  table  in  the  Federal  plan  to 
clarify  that  in  all  cases  for  all  large 
MWC  units,  final  compliance  with  all 
emission  limits  including  the  mercun,' 
(Hg)  and  dioxins/furans  emission  limits 
must  be  achieved  by  December  19,  2000. 
Finally,  we  are  cmiending  a  table  to  add 


the  site-specific  compliance  schedule 
for  one  additional  MVVC  unit.  Today's 
action  does  not  change  the  emission 
limits  for  large  MWC  units  nor  does  it 
change  the  level  of  health  protection 
that  the  Federal  plan  provides. 
DATES:  These  amendments  to  part  62  are 
effective  on  luly  24,  2000.  without 
further  notice  unless  we  receive 
significant  material  adverse  comments 
bv  lune  23.  2000.  If  we  receive  such 
comments,  we  will  publish,  on  or  before 
this  rule's  effective  date,  a  document  in 
the  Federal  Register  withdrawing  this 
direct  final  rule  and  informing  the 
public  that  this  direct  final  rule  will  not 
take  effect. 

ADDRESSES:  Comments  should  be 
submitted  (in  duplicate,  if  possible)  to: 
Air  and  Radiation  Docket  and 
Information  Center  (MC-6102),  Attn: 
Docket  No.  A-9 7-4 5 /Category  V-D,  U.S. 
Environmental  Protection  Agency,  401 
M  Street  SW,  Washington,  DC  20460. 
Comments  may  also  be  submitted 
electronically.  For  information  on 
submitting  comments  electronically,  see 
the  SUPPLEMENTARY  INFORMATION  section. 
Address  all  comments  and  data  for  this 
action,  whether  on  paper  or  in 
electronic  form,  such  as  through  e-mail 
or  disk,  to  Docket  No.  A-97-45/ 
Category  V-D. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
procedural  and  implementation 
information  regarding  these 
amendments,  contact  Ms.  Julie 
Andresen  McClintock  at  (919)  541- 
5339,  Program  Implementation  and 
Review  Group,  Information  Transfer  and 
Program  Integration  Division  (MD-12). 
U.S.  Environmental  Protection  Agency, 
Research  Triangle  Park,  North  Carolina 
27711,  For  State-specific  information 
regarding  the  implementation  of  this 
Federal  plan,  contact  the  appropriate 
Regional  Office  (table  1)  as  shown  in 
SUPPLEMENTARY  INFORMATION: 

Docket.  Docket  No.  A-97— 45  contains 
information  considered  by  EPA  in 
developing  the  MWC  Federal  plan  and 
this  action.  You  can  inspect  the  docket 
and  copy  materials  from  8  a.m.  to  5:30 
p.m.,  Monday  through  Friday,  excluding 


legal  holidays.  The  docket  is  located  at 
the  EPA's  Air  and  Radiation  Docket  and 
Information  Center.  Waterside  Mall. 
Room  M1500.  1st  Floor.  401  M  Street. 
SW..  Washington.  DC  20460:  telephone 
(2021  260-7548  or  fax  (202) 260-4400.  A 
reasonable  fee  may  be  charged  for 
copying. 

SUPPLEMENTARY  INFORMATION:  We  are 

publishing  these  amendments  without 
prior  proposal  because  we  view  these 
amendments  as  noncontroversial  and 
anticipate  no  adverse  comment. 
However,  in  the  "Proposed  Rules" 
section  of  today's  Federal  Register 
publication,  we  are  publishing  a 
separate  document  that  will  serve  as  the 
proposal  to  these  amendments  if 
adverse  comments  are  filed.  These 
amendments  will  be  effective  on  July 
24.  2000.  without  further  notice  unless 
we  receive  adverse  comment  on  the 
parallel  proposal  by  June  23.  2000.  If  we 
receive  such  comments,  we  will  publish 
a  timely  withdrawal  in  the  Federal 
Register  informing  the  public  that  these 
amendments  will  not  take  effect.  We 
will  address  all  public  comments  in  a 
subsequent  final  amendment  package 
based  on  the  proposed  amendments.  We 
will  not  institute  a  second  comment 
period  on  this  action.  Any  parties 
interested  in  commenting  must  do  so  at 
this  time.  If  no  comments  are  received, 
the  public  is  advised  that  these 
amendments  will  be  effective  on  July 
24.  2000.  and  no  further  action  will  be 
taken  on  these  amendments. 

Regulated  Entities 

Entities  regulated  by  this  action  are 
existing  MWC  units  with  the  capacity  to 
combust  greater  than  250  tons  per  day 
of  municipal  solid  waste  (MSW)  (large 
MWC  units)  unless  the  unit  is  subject  to 
a  section  lll(d)/129  State  plan  that  has 
been  approved  by  EPA  and  is  currently 
in  effect.  Regulated  categories  and 
entities  include  the  following  North 
American  Industrial  Classification 
Svstem  (NAICS)  codes  and  Standard 
Industrial  Classification  System  (SIC) 
codes. 


Category 


NAICS 
codes 


SIC  codes 


Examples  of  regulated  entitles 


Industry  and  local  government  agen-  562213 

cies.  I  92411 


4953    Waste-to-energy  plants  ttiat  generate  electncity  or  steam  from  ttie  combus- 
951 1        tlon  of  garbage  by  feeding  municipal  waste  into  large  furnaces 

Incinerators  ttiat  combust  trasti  but  do  not  recover  energy  from  tfie  waste 


The  foregoing  table  is  not  intended  to 
be  exhaustive,  but  rather  provides  a 
guide  for  readers  regarding  entities 
likely  to  be  regulated  by  the  MWC 
Federal  plan.  For  specific  applicability 


criteria,  see  40  CFR  62.14100  and 
62.14102. 


^'Electronic  Submittal  of  Comments 

Comments  may  be  submitted 
electronically.  Send  electronic 
submittals  to:  "A-and-R- 
Docket@epamail.epa.gov  ".  Submit 
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elnrtronic:  (KJinnicnts  in  Amoricdn 
Standard  VahU^  fi)r  Inforiii.itioii 
Intorchangi!  (ASdIl)  format.  Avoid  the 
use  of  special  characters  and  anv  form 
of  encryption.  Electronic  comments  on 
the  proposed  <imendments  to  the 
Federal  plan  mav  he  filed  onlint-  at  any 
F'ederal  Depository  Lihrarv.  Comments 


and  data  will  also  be  accept(,'d  on  disks 
in  WordPerfect"  version  5.1  or  6.1  file 
format  (or  ASCII  file  format).  Address 
all  comments  and  data  for  the  proposal, 
whether  on  paper  or  in  electronic  form, 
such  as  through  e-mail  or  disk,  to 
Docket  No.  A-97-45/  Category  V-D. 


Regional  Office  Contacts 

For  information  regarding  the 
implementation  of  the  MVVC  Federal 
plan,  contact  the  appropriate  EPA 
Regional  Office  as  shown  in  table  1. 
This  table  has  been  updated  since 
published  on  November  12.  1998  (63  FR 
63193). 


Table  1  .—EPA  REoional  Contacts  for  Municipal  Waste  Combustors 


Regional  contact 


Phone  No 


(617)918-1659 
(212)  637-3381 
(212)  637-3203 
(212)  637-4021 


(404)  562-9127 
(312)  353-6960 
(312)886-6082 
(312)886-6031 


(214)  665-7219 
(913)  551-7603 
(303)  312-6440 
(415)  744-1188 
(206) 55S-1814 


Fax  No 


(215)814-2190  (215)814-2114 


John  Courcier,  U  S  EPA  Region  I  (Connecticut  Maine,  Massachusetts.  New  Hampshire.  Rhode  Is- 
land, Vermont),  1  Congress  Street   Suite  1100  (CAP)  Boston,  MA  02114-2023 

Kirk  Wieber 

Argie  Cirillo 

Craig  Flamm 

U  S  EPA,  Region  II  (New  Jersey.  New  York,  Puerlo  Rico,  Virgin  Islands),  290  Broadway  New  York 
NY  10007-1866 

James  B  Topsale.  U  S  EPA/3AP22,  Region  III  (Delaware,  District  of  Columbia.  Maryland,  Pennsyl- 
vania, Virginia.  West  Virginia),  1650  Arch  Street- Philadelphia.  PA  19103-2029  

Scott  Davis.  U  S  EPA/APTMD,  Region  IV  (Alabama.  Flonda.  Georgia,  Kentucky  Mississippi,  North 
Carolina.  South  Carolina.  Tennessee).  Sam  Nunn  Atlanta  Federal  Center,  61  Forsylh  Street.  SW,  At- 
lanta, GA  30303        

Douglas  Aburano  (MN)  

Mark  Palermo  (IL.  IN.  OH)    !"."II'!!1"I" 

Charles  Hatlen  (Ml.  Wl) '. 

U  S  EPA/AT18J.  Region  V  (Illinois  Indiana.  Michigan,  Minnesota.  Ohio.  Wisconsin),  77  W  Jackson 
Blvd  ,  Chicago,  IL  60604 

Mick  Cote.  US  EPA,  Region  VI  (Arkansas.  Louisiana,  New  Mexico,  Oklahoma.  Texas).  1445  Ross 
Ave    Suite  1200.  Dallas   TX  75202-2733 

Wayne  Kaiser,  U  S  EPA.  Region  VII  (Iowa,  Kansas.  Missouri.  Nebraska),  726  Minnesota  Ave  Kansas 
City,  KS  66101 

Mike  Owens.  U  S  EPA,  Region  VIII  (Colorado,  Montana,  North  Dakota,  South  Dakota.  Utah.  Wyo- 
ming). 999  18th  Street.  Suite  500.  Denver,  CO  80202-2466 

Patncia  Bowlin,  US  EPA/Air  4,  Region  IX  (American  Samoa,  Anzona.  California,  Guam,  Hawaii. 
Northern  Manana  Islands,  Nevada),  75  Hawthorne  Street.  San  Francisco.  CA  94105 

Cathenne  Woo.  US  EPA.  Region  X  (Alaska.  Idaho  Oregon,  Washington),  1200  Sixth  Ave,  Seattle 
WA  98101     


(617)918-1505 
(212)  637-3901 


(404)  562-9095 
(312)886-5824 


(214)  665-7263 
(913)551-7065 
(303)  312-6064 
(415)  744-1076 
(206)553-0110 


Outline 

The  information  presented  in  this 
preamble  is  organized  as  follows: 

I  AniKiuiiiH'iits  til  fart  h^'  — Ne>4dtive 
Declarations 

II  Amendnifnts  tn  I'art  fi2.  .Subpart  KFK 
A   Anif'ndiiit'nt  to  I'able  I 

H  .AmHiiiiriifiil  to  Trtblt-  .5 
i..  Anit'ndiiu'iit  to  Tahlt^  H 
[).  .AiiuMulint'iit  to  {'able  fi 

III  Aiiminislralivf  Kf(|uirt'iiu'Mls 
A    Do.  ket 

B.  PHpfTwork.  Ki'diii  tiori  .\c  I 

C.  I'AfM  utu.'  OrdtT  lJH(i^^  — Ki'>;iil,itnr\ 
Pianiunx  and  Kevu-w 

I)   l-.\f(  iitiVM  OrdiT  liOH4     (.loiLsullalioii 

and  Coordination  With  Indian  Tribal 

(iovMrnmi-nts 
h   Kt-nulatorv  ll.-xiliilitv  .Ai  t/.Sniall 

Business  Kf^ul,ilor\  Kntoii  •■ni>'nl 

K.iirnt'ss  .■\(  t 
h    t  nfundt'd  M.indatfs  Kidnrin    \i  I  n\  I'lM'i 
(■   ( .on^I■t■^suJllal  Kt'VH'vv    \>  t 
H.  Ndtiiinal  Thi  hnol(i^\   Ii.uisli-i  ami 

.Advani  t'mcnt  .\i  i 
I    Kxm  utive  Order  1  104,=> — Prote.  Hon  ul 

Children  troni  Km  ironmenl.il  Me.iltli 

Kisks  ,ind  S.iletv  Kisk.^ 
I    l.xei  uli\e  Order  1  U  ij  -   I  eijer.disni 


I.  Amendments  to  Part  62 — Ne;{ative 
Declaration.s 

We  are  amending  part  62  to  reflect  the 
rei:eipt  of  negative  dec;laration  letters.  A 
negative  declaration  letter  is  a  letter 
from  a  State  authority  certif\ing  that 
there  are  no  designated  facilities  (MWC 
units  with  a  capacity  to  combust  greater 
than  250  tons  per  day  of  municipal  solid 
waste)  in  the  State.  The  negative 
declaration  letter  is  submitted  in  lieu  of 
a  State  plan.  We  are  documenting  the 
receipt  of  negative  de<:larations  bv 
amending  40  CFR  part  62.  subparts  V. 
(Alaska).  D  (Arizona).  E  (Arkansas).  G 
(flolorado),  I  (Delaware),  |  (District  of 
Columbia).  N  (Idaho).  S  (Kentucky).  T 
(Louisiana).  Z  (Mississippi),  BB 
(Montana).  DD  (Nevada).  CC  (New 
Mexico).  II  (North  Dakota).  NN 
(Pennsvlvania),  QQ  (.South  Dakota).  SS 
(Texas),  TT  (Utah).  X.\  (West  Virginia), 
YY  (Wis( onsin).  ZZ  (Wyoming),  BBB 
(Puerto  Rico),  and  CCC  (Virgin  Islands). 

II.  Amendments  to  Part  62.  Subpart  FFF 

We  published  in  the  Federal  Register 

of  November  12,  1998  {6;<  FR  6J191)  the 
final  rule  establishing  a  Federal  plan  to 


implement  emission  guidelines  for  large 
MWC  units  located  in  areas  not  covered 
by  an  approved  and  currently  effective 
State  plan  We  are  making  the  following 
technical  amendments  and  updates  to 
the  MWC  Federal  plan. 

A  Amendments  to  Table  1 

We  are  amending  table  1  of  subpart 
FFF  (40  CFR  part  62)  to  add  MWC  units 
for  which  a  State  plan  was  approved 
and  became  effective  since  the  final 
MWC;  Fed-iral  plan  was  published  in 
November  1908,  MWC  units  covered  bv 
the  State  plans  for  Alabama,  Maine, 
Maryland,  Oklahoma,  Pennsylvania  and 
Washington  are  added  to  table  1  of 
subpart  FFF. 

B  Amendment  to  Table  5 

We  are  amvinding  table  5  of  subpart 
FFF  (40  CFR  part  62)  by  adding  footnote 
e  to  clarify  that  in  all  cases  for  all  large 
MWC  units,  final  compliance  with  all 
emission  limits  including  the  mercury 
and  dioxins/furans  emission  limits  must 
be  achieved  no  later  than  December  19, 
2000,  This  footnote  was  inadvertently 
omitted  from  the  final  MWC  Federal 
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plan.  The  addition  of  this  footnote 
makes  table  5  consistent  with  the 
requirements  of  the  Clean  Air  Act,  the 
emission  guidelines,  and  tables  4  and  6 
of  subpart  FFF.  Sections  129(b)(2)  and 
(3)  of  the  Clean  Air  Act  require  State 
and  Federal  plans  to  ensure  that  each 
unit  subject  to  the  emission  guidelines 
is  in  compliance  with  all  requirements 
of  the  guidelines  not  later  than  5  years 
after  the  guidelines  are  promulgated. 
Section  60.39b(d)  of  the  emission 
guidelines  requires  each  unit  subject  to 
the  emission  guidelines  to  be  in 
compliance  with  the  mercury  and 
dioxins/furans  emission  limits  no  later 
than  5  years  after  promulgation  of  the 
guidelines.  The  emission  guidelines, 
which  are  implemented  by  either  the 
Federal  or  a  State  plan,  were 
promulgated  on  December  19.  1995, 
making  the  final  compliance  date  for 
mercury  and  dioxins/furans  for  all  large 
MWC  units  December  19,  2000,  The 
emission  guidelines  require  that  the 
owner  or  operator  of  an  affected  facility 
that  began  construction,  modification  or 
reconstruction  after  |une  26.  1987 
achieve  final  compliance  with  the 
mercury  and  dioxins/furans  emission 
limits  within  1  year  after  promulgation 
of  subpart  FFF  (i.e..  by  November  12, 
1999)  or  1  year  after  permit  issuance. 

C  Amendment  to  Table  6 

We  are  amending  table  6  of  subpart 
FFF  (40  CFR  part  62)  by  adding  footnote 
c  to  clarif\'  that  the  owner  or  operator 
of  an  affected  facility  that  began 
construction,  modification,  or 
reconstruction  after  lune  26,  1987  must 
achieve  final  compliance  with  the 
mercur\'  and  dioxins/furans  emission 
limits  within  1  year  after  promulgation 
of  subpart  FFF  (i.e..  by  November  12. 
1999)  or  1  year  after  permit  issuance. 
Permit  issuance  is  issuance  of  a  revised 
construction  permit  or  revised  operating 
permit,  if  a  permit  modification  is 
required  to  retrofit  controls.  Consistent 
with  §60.39b(c){5).  we  included  the 
provision  pertaining  to  permit 
modification  in  the  Federal  plan  in 
recognition  of  the  fact  that  some  owners 
or  operators  of  affected  facilities  would 
need  to  obtain  a  permit  modification 
before  thev  could  retrofit  controls.  We 
never  intended  for  this  accommodation 
to  be  construed  as  relieving  an  owner  or 
ofierator  of  the  obligation  to  be  in 
compliance  with  all  emission  limits  by 
no  later  than  5  years  after  promulgation 
of  the  emission  guidelines  (i.e.. 
December  19,  2000).  The  addition  of 
this  footnote  makes  table  6  consistent 
with  table  5  of  subpart  FFF  and  the 
emission  guidelines.  The  emission 
guidelines  (§60.39b(c)(5))  require  MWC 
units  that  commenced  construction, 


reconstruction,  or  modification  after 
June  26.  1987  to  achieve  compliance 
with  the  mercury  and  dioxins/furans 
emission  limits  within  1  year  after  State 
plan  approval  (or  permit  modification). 
The  footnote  also  clarifies  that  in  all 
cases  for  all  large  MWC  units,  final 
compliance  must  be  achieved  no  later 
than  December  19,  2000.  (See 
explanation  in  Section  II. B  above.)  This 
footnote  was  not  originally  included  in 
the  final  MWC  Federal  plan.  The 
addition  of  this  footnote  makes  it  clear 
that  table  6  is  consistent  with  the 
requirements  of  the  Clean  Air  Act  and 
the  emission  guidelines.  Sections 
129(b)(2)  and  (3)  of  the  Clean  Air  Act 
require  State  and  Federal  plans  to 
ensure  that  each  unit  subject  to  the 
emission  guidelines  is  in  compliance 
with  all  requirements  of  the  guidelines 
not  later  than  5  years  after  the 
guidelines  are  promulgated.  Section 
60.39b(d)  of  the  emission  guidelines 
requires  each  unit  subject  to  the 
emission  guidelines  to  be  in  compliance 
with  the  mercury  and  dioxins/furans 
emission  limits  no  later  than  5  years 
after  promulgation  of  the  guidelines 
(i.e..  by  December  19.  2000). 

D.  Amendment  to  Table  6 

We  are  amending  table  6  of  subpart 
FFF  (40  CFR  part  62)  by  adding  a  site- 
specific  compliance  schedule  and 
increments  of  progress  for  unit  3A  at  the 
New  Hanover  County  Waste-to-Energy 
Conversion  facility  in  Wilmington, 
North  Carolina,  Unit  3A  at  the  New 
Hanover  County  MWC  facility  had  not 
been  identified  as  a  large  MVVC  unit 
(capacity  greater  than  250  tpd)  when 
subpart  FFF  was  promulgated  in 
November  1998,  Prior  to  November 
1998,  the  State  of  North  Carolina 
submitted  a  negative  declaration  letter 
to  certif\'  that  there  were  no  large  MWC 
units  in  North  Carolina.  Subsequently, 
the  Statue  obtained  new  information  and 
notified  EPA  that  it  believed  that  Unit 
3A  at  the  New  Hanover  County  MWC 
facility  might  be  a  large  MWC  unit  and 
thus  subject  to  subpart  FFF.  We 
confirmed  that  Unit  3A  at  the  New 
Hanover  County  MWC  facility  is  a  large 
unit,  and  thus  subject  to  subpart  FFF. 
The  negative  declaration  letter  is. 
therefore,  no  longer  applicable.  Unit  3A 
is  larger  than  250  tons  per  day  (tpd)  and 
is  covered  by  subpart  FFF. 

Due  to  the  confusion  over  the  size  of 
Unit  3A.  the  owner/operator  of  the  New 
Hanover  County  MWC  did  not  have  the 
opportunity  to  submit  a  site-specific 
compliance  schedule.  In  developing  the 
promulgated  Federal  plan.  EPA 
provided  the  owner  or  operator  of  a 
large  MWC  unit  the  opportunity  to 
submit  a  site-specific  compliance 


schedule.  Unit  3A  at  the  New  Hanover 
County  MWC  facility  is  already 
equipped  with  an  air  pollution  control 
system  incorporating  a  spray  drv'er/ 
fabric  filter,  and  selective  noncatalytic 
reduction.  Subpart  FFF  will  only 
require  the  addition  of  carbon  injection 
(or  some  other  mechanism  for  meeting 
the  applicable  dioxins/furans  and 
mercury  emission  limits),  upgrading  the 
continuous  emissions  monitoring 
system,  and  other  less  extensive 
changes.  For  these  reasons,  we 
determined  that  it  was  appropriate  to 
allow  the  owner/operator  of  the  New 
Hanover  County  MWC  facility  to  submit 
a  site-specific  schedule  for  Unit  3A.  The 
owner/operator  of  the  New  Hanover 
County  MWC  facility  has  since 
submitted  such  a  schedule  and  we  are 
amending  table  6  to  add  that  site- 
specific  schedule  for  unit  3A.  The  site- 
specific  compliance  schedule  achieves 
final  compliance  with  all  applicable 
requirements  no  later  than  December  19. 
2000,  the  same  date  as  required  for  all 
other  MWC  units  subject  to  subpart  FFF. 

III.  Administrative  Requirements 

A.  Docket 

The  docket  is  an  organized  and 
complete  file  of  all  the  information 
considered  by  EPA  in  the  development 
of  this  rulemaking.  The  docket  is  a 
dynamic  file,  since  material  is  added 
throughout  the  rulemaking 
development.  The  docketing  system  is 
intended  to  allow  members  of  the  public 
to  identif\'  and  locate  documents  so  that 
thev  can  effectively  participate  in  the 
rulemaking  process.  Along  with  the 
proposed  and  promulgated  rule  and 
EPA  responses  to  significant  comments, 
the  contents  of  the  docket  will  sene  as 
the  record  in  case  of  judicial  review  (see 
42  U.S.C.  7607(d)(7)(A)).  Docket 
numbers  A-89-08  and  A-90-45  contain 
the  supporting  information  for  the 
December  19.  1995  emission  guidelines. 
Because  the  MWC  Federal  plan 
implements  the  emission  guidelines, 
these  dockets  also  contain  the 
supporting  information  for  the  .NfWC 
Federal  plan.  Public  comments  received 
on  the  MWC  Federal  plan  are  included 
in  docket  number  A-97-45, 

B.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  the  MWC  Federal  plan 
have  been  submitted  for  approval  to  the 
Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act.  44  U.S.C.  3501  et  seq.  An 
Information  Collection  Request  (ICR) 
document  has  been  prepared  by  EPA 
(ICR  No.  1847.01)  and  a  cop\  may  be 
obtained  from  Sandy  Farmer  by  mail  at 
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the  U.S  Environmental  frotortion 
Agency;  Office  of  Environmental 
Information.  Collection  Strategies 
Division  (2822);  1200  Penn.sylvania 
Avenue.  NVV,  Wa.shington.  DC  20460;  by 
e-mail  at  "farmer. sandv@«'pa. gov",  or  by 
calling  (202)  2BO-2740.  A  copy  mav  also 
be  flownloaded  off  the  internet  at    http:/ 
/www  epa.gov/icr".  OMB  appri)ved  ICK 
1847.01  in  December  1998  and  the  OMB 
approval  number  is  #20600390. 

Today's  direct  final  rule  will  have  no 
effec;t  on  the  estimates  of  the 
information  collec:tion  burden.  The 
technical  changes  clarifv'  requirements 
and  do  not  impose  additional 
requirements  Therefore,  we  have  not 
r€)vised  the  K'R. 

C.  Executive  Order  12Hti6 — Regulatory 
Planning  and  Review 

Under  E.xecutive  Order  12866  (58  FR 
.51735.  (ictober  4.  1993).  we  must 
determine  whether  a  regulatory  action  is 
"significant  '  and  therefore  sub)tH:t  to 
OMB  review  and  the  requirements  of 
the  Executive  Order.  The  Executive 
Order  defines  "significant  regulatory 
action"  as  one  that  is  likely  to  result  in 
a  rule  that  mav" 

( 1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
envirt)nment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  (Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  rec:ipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
Presidents  priorities,  or  the  principles 
set  forth  in  the  Executive  Order 

Today's  direct  final  rule  includes  ordv 
minor  amendments   Therefore,  we  have 
determined  that  this  action  is  not 
significant  .uid  OMB  has  waived  review. 
OMB  determined  that  the  promulgated 
Federal  pl.iii  was  "niit  significant  " 
under  Fxetiitive  ( )rder  12866.  The 
promulgated  Federal  plan  siin[)lv 
implements  the  1995  MVV( :  emission 
guidelines  (as  amended  in  1997)  .iud 
iloes  not  result  in  an\  additional  control 
requiremenl.s  or  impose  any  additional 
costs  above  those  previously  considered 
during  promulgation  of  tlic  199.5  MWC 
emission  guidelines  The  Kl'A 
considered  the  1995  emission 
guidelines  and  standards  to  be 
signifi(  ant  and  the  r.iles  were  reviewed 
by  OMB  in  1995  (srr  M)  F'K  ()5405). 


D.  Executive  Order  13084 — Consultation 
and  Coordination  With  Indian  Tribal 
(knernments 

Under  Ex(H:utive  Order  13084,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities  unless  the 
Federal  (k)vemment  provides  the  funds 
nec:essar\'  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal  governments 
or  EPA  consults  with  those 
governments.  If  EPA  complies  by 
consulting.  Executive  Order  13084 
requires  EPA  to  provide  to  OMB.  in  a 
separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  »?xtent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary'  of  the  nature 
of  their  c(mcerns.  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
13084  requires  EPA  to  develop  an 
effifctive  process  permitting  elected 
offifiials  and  other  representatives  of 
Indian  tribal  governments  "to  provide 
meaningful  and  timely  input  in  the 
development  of  regulator^'  policies  on 
matters  that  significantly  or  uniquely 
affe<;t  their  communities  " 

Today's  dirtx:t  final  rule  does  not 
significantly  or  uniquely  affect  the 
communities  of  Indian  tribal 
governments.  The  Federal  plan  adopted 
on  November  12.  1998  does  not 
significantly  or  uniquely  affect 
communities  of  Indian  tribal 
governments.  We  believe  that  no  large 
MVVC;  units  are  loc:ated  in  Indian 
country.  In  addition,  we  have 
determined  that  the  promulgated 
Federal  plan  does  not  include  any  new 
Federal  mandates  or  additional 
requirements  above  those  previously 
considered  during  promulgatifin  of  the 
1995  MWC.  emission  guidelines  (See 
the  discussion  above  on  Executive 
Order  12875  in  this  section.) 
Accordingly,  the  re(juirements  of 
section  3(b)  of  Executive  Order  13084 
do  not  apply  to  this  direct  final  rule 

F.   Retiuldton'  FIrxibilitv  A(t 'Small 
Business  Regulatorx'  En/on  ement 
Fairness  Act  of  1996 

The  Regulatory  Flexibility  Act  (RFA) 
of  1980  (5  U  S C   601.  et  seq).  as 
amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
19'«.  (SBREF.M,  generally  requires  EPA 
to  prepare  a  regulatory  flexibility 
analysis  of  any  rule  subject  to  notice 
and  comment  under  the  Administrative 
l'ro(  edure  ,\(  t  or  any  other  statute 
unless  EPA  (  ertifies  that  the  rule  will 


not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  organizations,  and  small 
governmental  jurisdictions. 

For  purposes  of  assessing  the  impacts 
of  today's  rule  on  small  entities,  small 
entity  is  defined  as:  (1)  A  small  business 
in  this  industn,'  with  a  gross  annual 
revenue  less  than  $6  million;  (2)  a  small 
governmental  jurisdiction  that  is  a 
government  of  a  city,  county,  town 
school  district  or  special  district  or  a 
population  of  less  than  50.000;  and  (3) 
a  small  organization  that  is  any  not-for- 
profit  enterprise  that  is  independently 
owned  and  operated  and  not  dominant 
in  its  field. 

Today's  action  is  not  subject  to  the 
requirements  of  the  RFA  as  modified  bv 
SBREFA  because  it  only  makes  minor 
technical  amendments  to  some  of  the 
rule's  requirements  and  it  does  not 
impose  any  additional  requirements. 
During  the  1995  MWC  emission 
guidelines  rulemaking.  EPA  estimated 
that  few.  if  any.  small  entities  would  be 
affected  by  the  promulgated  guidelines 
and  standards,  and  therefore,  a 
regulatory'  flexibility  analysis  was  not 
required  (see  60  FR'65413).  The  EPA 
has  concluded  that  these  amendments 
to  the  MWC  Federal  plan  will  not  have 
a  significant  impact  on  a  substantial 
number  of  small  entities  and  a 
regulatory'  flexibility  analysis  is  not 
required. 

F  Unfunded  Mandates  Reform  Act  of 
1995 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA).  Public 
Law  104—4.  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulator)'  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA. 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates'  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector  of  SlOO  million 
or  more  in  any  1  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  regulatory'  alternatives  and 
adopt  the  least  costly,  most  cost- 
effetrtive,  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule.  The  provisions  of  section 
205  do  not  apply  when  they  are 
inconsistent  with  applicable  law. 
Moreover,  section  205  allows  EPA  to 
adopt  an  alternative  other  than  the  least 
costly,  most  cost-effective,  or  least 
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burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulaton*'  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notify-ing  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory- 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

The  EPA  has  determined  that  this 
direct  final  rule  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  SlOO  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector  in  any  1  year.  Therefore, 
the  requirements  of  sections  202  and 
205  of  the  UMRA  do  not  apply  to  this 
action.  The  EPA  has  likewise 
determined  that  today "s  amendments  to 
the  rule  do  not  include  regulatory 
requirements  that  would  significantly  or 
uniquely  affect  small  governments. 
Thus,  today's  action  is  not  subject  to  the 
requirements  of  section  203  of  the 
UMRA. 

G.  Congressional  Review  Act 

The  Congressional  Review  Act.  5 
U.S.C.  801 .  et  seq.,  as  added  by  the 
SBREFA  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  The  EPA  will 
submit  a  report  containing  this  rule,  its 
amendments,  and  other  required 
information  to  the  United  States  Senate, 
the  United  States  House  of 
Representatives,  and  the  Comptroller 
General  of  the  United  States  prior  to 
publication  of  the  rule  in  the  Federal 
Register.  This  rule  is  not  a  "major  rule" 
as  defined  bv  5  U.S.C.  804(2).  This  rule 
will  be  effective  July  24,  2000. 

H.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTAA).  Public  Law  104- 
113,  section  12(d)  (15  U.S.C.  272  note), 
directs  EPA  to  use  voluntary'  consensus 
standards  in  its  regulator^'  activities 
unless  to  do  so  would  be  inconsistent 
with  applicable  law  or  otherwise 


impractical.  Voluntary'  consensus 
standards  are  technical  standards  (e.g.. 
materials  specifications,  test  methods, 
sampling  procedures,  business 
practices)  that  are  developed  or  adopted 
by  voluntary  consensus  standard  bodies. 
The  NTTAA  requires  EPA  to  provide 
Congress,  through  OMB.  explanations 
when  EPA  decides  not  to  use  available 
and  applicable  voluntary'  consensus 
standards. 

Today's  action  does  not  amend  or 
modify  technical  standards,  therefore, 
the  requirements  of  the  NTTAA  do  not 
apply. 

/.  Executive  Order  13045 — Protection  of 
Children  and  Environmental  Health 
Risks  and  Safety  Risks 

Executive  Order  13045,  entitled 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885.  April  23.  1997). 
applies  to  any  rule  that  EPA  determines 
(1)  is  economically  significant  as 
defined  under  Executive  Order  12866. 
and  (2)  for  which  the  environmental 
health  or  safety  risk  addressed  by  the 
rule  has  a  disproportionate  effect  on 
children.  If  the  regulatory  action  meets 
both  criteria.  EPA  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  EPA. 

Today's  action  is  not  subject  to 
Executive  Order  13045  because  it  is  not 
an  economically  significant  regulatory' 
action  as  defined  by  Executive  Order 
12866.  Further.  EPA  interprets 
Executive  Order  13045  as  applying  only 
to  those  regulatory  actions  that  are 
based  on  health  or  safety  risks,  such  that 
the  analysis  required  under  section  5- 
501  of  the  order  has  the  potential  to 
influence  the  regulation.  This  rule  is 
based  on  technology  performance  and 
not  on  health  or  safety  risks. 

/.  Executive  Order  13132:  Federalism 

Executive  Order  13132,  entitled 
"Federalism"  (64  FR  43255.  August  10. 
1999),  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications'"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  Stales,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government." 


Under  section  6  of  Executive  Order 
13132,  EPA  may  not  issue  a  regulation 
that  has  federalism  implications,  that 
imposes  substantial  direct  compliance 
costs,  and  that  is  not  required  by  statute, 
unless  the  Federal  Government  provides 
the  funds  necessary'  to  pay  the  direct 
compliance  costs  incurred  by  State  and 
local  governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  The  EPA  also  may  not  issue 
a  regulation  that  has  federalism 
implications  and  that  preempts  State 
law.  unless  the  EPA  consults  with  State 
and  local  officials  early  in  the  process 
of  developing  the  proposed  regulation. 

If  EPA  complies  by  consulting. 
Executive  Order  13132  requires  EPA  tn 
provide  to  the  Office  of  Management 
and  Budget  (OMB).  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  federalism  summary-  impact 
statement  (FSIS).  The  FSIS  must  include 
a  description  of  the  extent  of  EPAs 
prior  consultation  with  State  and  local 
officials,  a  summary-  of  the  nature  of 
their  concerns  and  EPA"s  position 
supporting  the  need  to  issue  the       * 
regulation,  and  a  statement  of  the  extent 
to  which  the  concerns  of  State  and  local 
officials  have  been  met.  Also,  when  EPA 
transmits  a  draft  final  rule  w-ith 
federalism  implications  to  OMB  for 
review  pursuant  to  Executive  Order 
12866.  EPA  must  include  a  certification 
from  the  agency"s  Federalism  Official 
stating  that  EPA  has  met  the 
requirements  of  Executive  Order  13132 
in  a  meaningful  and  timely  manner. 

This  direct  final  rule  does  not  have 
Federalism  implications.  It  will  not 
have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  This  direct  final 
rule  clarifies  the  final  compliance  date, 
updates  the  status  of  which  MWC  units 
are  affected  by  the  Federal  plan,  and 
adds  a  site-specific  compliance 
schedule  for  one  MWC  unit.  These 
amendments  yvould  primarily  affect 
private  industry',  and  do  not  impose 
significant  economic  costs  on  State  or 
local  governments. 

Although  section  6  of  Executive  Order 
13132  does  not  apply  to  these  proposed 
amendments.  EPA  consulted  with 
representatives  of  State  and  local 
governments  during  development  of  the 
Federal  plan  to  enable  them  to  provide 
meaningful  and  timely  input  (see  63  FR 
63201,  November  12,  1998). 
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List  of  Subjects  in  40  CFR  Part  62 

Environmental  [jrottn  tion.  Air 
pollution  control.  Reporting  ami 
recordkeeping  requirements. 

DHtfd    \\,i\  S    2000' 
Carol  M.  Browner, 

Part  62,  chapter  1.  title  40  of  the  Code 
of  Federal  Regulation.s  is  aineiuleil  a.s 
follow.s: 

1    The  authority  citation  for  part  h2 
continue.s  to  re,i(i  a.s  follow.s 

Authorilv:  4 J  I    S.C.  7401-7671  rt  s,(/ 

Subpart  C— Alaska 

2.  Amend  subpart  C  by  adding  an 
undesignated  center  heading  and 
*}  ti2  ,154  to  read  as  follows: 

Emissions  From  Existing  Municipal 
Waste  Combustors  With  the  Capacity 
To  Bum  Greater  Than  250  Tons  Per 
Day  of  Municipal  Solid  Waste 

§62.354     Ittontification  of  plan — negative 
declaration. 

Letter  from  the  Department  of 
Environmental  Conservation  submitted 
lune  :w.  1997  certifying  that  there  are  no 
existing  municipal  waste  combustor 
units  in  the  State  of  Alaska  that  are 
subject  to  part  60.  subpart  Cb.  of  this 
chapter. 

Subpart  D — Arizona 

.3.  Amend  subpart  D  by  adding  an 
undesignated  center  heading,  and 
adding  <iti2  620  to  read  as  follows: 

Emissions  From  Existing  Municipal 
Waste  Combustors  With  the  Capacity 
To  Burn  Greater  Than  250  Tons  Per 
Day  of  Municipal  Solid  Waste 

§62.620    Identification  of  plan — negative 
declaration. 

Letter  from  the  Department  of 
Environmental  Quality  submitted  [une 
7.  1996  certify'ing  that  there  are  no 
existing  municipal  waste  combustor 
units  in  the  State  of  .Arizona  that  are 
subject  to  part  60.  subpart  Cb.  of  this 
chapter 

Subpart  E— Arkansas 

4.  Amend  subpart  V.  by  adding  an 
undesignated  center  heading  and  adding 
<!)t)2  875  to  read  as  follows 

Emissions  From  Existing  Municipal 
Waste  Combustors  With  the  Capacity 
To  Burn  Greater  Than  250  Tons  Per 
Day  of  Municipal  Solid  Waste 

§  62.875    Identification  of  plan — negative 
declaration. 

Letter  from  the  Department  of 
Pollution  (Jintrol  and  Ecology 


submitted  luly  1,  1997  certifying  that 
there  are  no  existing  municipal  waste 
combustor  units  in  the  State  of  Arkansas 
that  are  subject  to  part  60,  subpart  Cb. 
of  this  chapter 

.S  Amend  subpart  G  by  adding  a  title, 
adding  an  undesignated  center  heading, 
and  adding  *»  62  1370  to  read  as  follows: 

Subpart  G — Colorado 

Emissions  From  Existing  Municipal 
Waste  Combustors  With  the  Capacity 
To  Bum  Greater  Than  250  Tons  Per 
Day  of  Municipal  Solid  Waste 

§62.1370     Identification  of  plan — negative 
declaration. 

Letter  from  the  Department  of  Public 
Health  and  Environment  submitted  [ulv 
30.  1996  f;ertifying  that  there  are  no 
existing  municipal  waste  combustor 
units  in  the  State  of  Colorado  that  are 
subject  to  part  60,  subpart  Cb.  of  this 
chapter. 

Subpart  I — Delaware 

6  Amend  subpart  I  by  adding  an 
undesignated  center  heading  and  adding 
t)62  1960  to  read  as  follows: 

Emissions  From  Existing  Municipal 
Waste  Combustors  With  the  Capacity 
To  Bum  Greater  Than  250  Tons  Per 
Day  of  Municipal  Solid  Waste 

§  62. 1 960    Wentif Ication  of  plan — negative 
declaration. 

Letter  from  the  Department  of  Natural 
Resources  and  Environmental  Control 
submitted  March  26,  1996  certifying 
that  there  are  no  existing  municipal 
waste  combustor  units  in  the  State  of 
Delaware  that  are  subje<;t  to  part  60. 
subpart  Cb.  of  this  chapter. 

Subpart  J — District  of  Columbia 

7.  Amend  subpart  |  by  adding  an 
undesignated  center  heading  and  adding 
*j  62.2 130  to  read  as  follows: 

Emissions  From  Existing  Municipal 
Waste  Combustors  With  the  Capacity 
To  Burn  Greater  Than  250  Tons  Per 
Day  of  Municipal  Solid  Waste 

§62.2130    Identification  of  plan— negative 
declaration. 

Letter  from  the  Department  of 
(Consumer  and  Regulatory  Affairs 
submitted  [uly  6.  1992  certif\ing  that 
there  are  no  existing  munic:ipal  waste 
( ombustor  units  in  the  District  of 
Columbia  that  are  subject  to  part  60. 
subpart  Cb,  of  this  chapter 

Subpart  N— Idaho 

H  Amend  subpart  N  by  adding  an 
undesignated  center  heading  and  adding 
«)  62  3130  to  read  as  follows: 


Emissions  From  Existing  Municipal 
Waste  Combustors  With  the  Capacity 
To  Bum  Greater  Than  250  Tons  Per 
Day  of  Municipal  Solid  Waste 

§  62.31 30    Identification  of  plan— negative 
declaration. 

Letter  from  the  Department  of  Health 
and  Welfare  submitted  October  28,  1996 
certifying  that  there  are  no  existing 
municipal  waste  combustor  units  in  the 
State  of  Idaho  that  are  subject  to  part  60. 
subpart  ('b.  of  this  chapter. 

Subpart  S — Kentucky 

9.  Amend  subpart  S  by  adding  an 
undesignated  renter  heading  and  adding 
§  62.4370  to  read  as  follows: 

Emissions  From  Existing  Municipal 
Waste  Combustors  With  the  Capacity 
To  Bum  Greater  Than  250  Tons  Per 
Day  of  Municipal  Solid  Waste 

§  62.4370    Identification  of  plan— negative 
declaration. 

Letter  from  the  Department  for 
Environmental  Protection  submitted 
December  18.  1996  certifying  that  there 
are  no  existing  municipal  waste 
combustor  units  in  the  State  of 
Kentucky  that  are  subject  to  part  60. 
subpart  Cb.  of  this  chapter. 

Subpart  T — Louisiana 

10  Amend  subpart  T  by  adding  an 
undesignated  center  heading  and  adding 
§62.4650  to  read  as  follows: 

Emissions  From  Existing  Municipal 
Waste  Combustors  With  the  Capacity 
To  Burn  Greater  Than  250  Tons  Per 
Day  of  Municipal  Solid  Waste 

§  62.4650    Identification  of  plan — negative 
declaration. 

Letter  From  the  Department  of 
Environmental  Quality  submitted  May 
21,  1996  certifying  that  there  are  no 
existing  municipal  waste  combustor 
units  in  the  State  of  Louisiana  that  are 
subject  to  part  60,  subpart  Cb,  of  this 
chapter 

Subpart  Z— Mississippi 

1 1  Amend  subpart  Z  by  adding 
*}  62.6125  to  read  as  follows: 

§  62.61 25    klenttf icatton  of  plan— negative 
declaration. 

Letter  from  the  Department  of 
Environmental  Quality  submitted 
September  24,  1997  certifying  that  there 
are  no  existing  municipal  waste 
combustor  units  in  the  State  of 
Mississippi  that  are  subject  to  part  60. 
subpart  Cb,  of  this  chapter. 
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Subpart  BB — Montana 

12.  Amend  subpart  BB  by  adding  an 
undesignated  center  heading,  and 
adding  §62.6620  to  read  as  follows: 

Emissions  From  Existing  Municipal 
Waste  Combustors  With  the  Capacity 
To  Bum  Greater  Than  250  Tons  Per 
Day  of  Municipal  Solid  Waste 

§62.6620    Identification  of  plan— negative 
declaration. 

Letter  from  the  Department  of 
Environmental  Quality  submitted  lune 
3.  1997  certifying  that  there  are  no 
existing  municipal  waste  combustor 
units  in  the  State  of  Montana  that  are 
subject  to  part  60,  subpart  Cb,  of  this 
chapter. 

Subpart  DD — Nevada 

13.  Amend  subpart  DD  by  adding  an 
undesignated  center  heading,  and 
adding  §  62.7120  to  read  as  follows: 

Emissions  From  Existing  Municipal 
Waste  Combustors  With  the  Capacity 
To  Burn  Greater  Than  250  Tons  Per 
Day  of  Municipal  Solid  Waste 

§  62.71 20    Identification  of  plan — negative 
declaration. 

Letter  from  the  Nevada  Division  of 
Environmental  Protection  submitted 
March  26.  1997  certifying  that  there  are 
no  existing  municipal  waste  combustor 
units  in  the  State  of  Nevada  that  are 
subject  to  part  60,  subpart  Cb.  of  this 
chapter, 

14.  Amend  subpart  GG  by  adding  an 
undesignated  center  heading  and  adding 
§  62.7857  to  read  as  follows: 

Subpart  GG — New  Mexico 

Emissions  From  Existing  Municipal 
Waste  Combustors  With  the  Capacity 
To  Bum  Greater  Than  250  Tons  Per 
Day  of  Municipal  Solid  Waste 

§  62.7857    Mentlflcation  of  plan — negative 
declaration. 

Letter  from  the  Environment 
Department  submitted  January  10.  1997 
certifying  that  there  are  no  existing 
municipal  waste  combustor  units  in  the 
State  of  New  Mexico  that  are  subject  to 
part  60.  subpart  Cb,  of  this  chapter. 

Subpart  JJ— North  Dakota 

15.  Amend  subpart  )I  by  adding  an 
undesignated  center  heading  and  adding 
§  62.8620  to  read  as  follows: 


Emissions  From  Existing  Municipal 
Waste  Combustors  With  the  Capacity 
To  Bum  Greater  Than  250  Tons  Per 
Day  of  Municipal  Solid  Waste 

§  62.8620    Identification  of  plan — negative 
declaration. 

Letter  from  the  Department  of  Health 
submitted  May  1,  1996  certifying  that 
there  are  no  existing  municipal  waste 
combustor  units  in  the  State  of  North 
Dakota  that  are  subject  to  part  60. 
subpart  Cb.  of  this  chapter. 

Subpart  NN — Pennsylvania 

16.  Amend  subpart  NN  by  adding  an 
undesignated  center  heading  and  adding 
§  62.9643  and  62.9644  to  read  as 
follows: 

Emissions  From  Existing  Municipal 
Waste  Combustors  With  the  Capacity 
To  Bum  Greater  Than  250  Tons  Per 
Day  of  Municipal  Solid  Waste 

§  62.9643    Identification  of  plan — negative 
declaration. 

Letter  from  the  Allegheny  County 
Health  Department  submitted  March  14. 
1996  certifying  that  there  are  no  existing 
municipal  waste  combustor  units  in 
Allegheny  County  that  are  subject  to 
part  60.  subpart  Cb,  of  this  chapter. 

§62.9644    Identification  of  plan— negative 
declaration. 

Letter  from  the  City  of  Philadelphia 
Department  of  Public  Health  submitted 
February  14.  1997  certifying  that  there 
are  no  existing  municipal  waste 
combustor  units  in  the  City  of 
Philadelphia  that  are  subject  to  part  60. 
subpart  Cb.  of  this  chapter. 

Subpart  QQ— South  Dakota 

1 7.  Amend  subpart  QQ  by  adding  an 
undesignated  center  heading,  and 
adding  §62.10370  to  read  as  follows: 

Emissions  From  Existing  Municipal 
Waste  Combustors  With  the  Capacity 
To  Bum  Greater  Than  250  Tons  Per 
Day  of  Municipal  Solid  Waste 

§  62.1 0370    Identification  of  plan — negative 
declaration. 

Letter  from  the  Department  of 
Environment  and  Natural  Resources 
submitted  June  20,  ly97  certifying  thai 
there  are  no  existing  municipal  waste 
combustor  units  in  the  State  of  South 
Dakota  that  are  subject  to  part  60, 
subpart  Cb,  of  this  chapter. 

Subpart  SS— Texas 

18.  Amend  subpart  SS  by  adding  an 
undesignated  center  heading -and  adding 
§  62.10890  to  read  as  follows: 


Emissions  From  Existing  Municipal 
Waste  Combustors  With  the  Capacity 
To  Bum  Greater  Than  250  Tons  Per" 
Day  of  Municipal  Solid  Waste 

§62.10890    Identification  of  plan — negative 
declaration. 

Letter  from  the  Texas  Natural 
Resource  Conservation  Commission 
submitted  May  13.  1997  certifying  that 
there  are  no  existing  municipal  waste 
combustor  units  in  the  State  of  Texas 
that  are  subject  to  part  60.  subpart  Cb. 
of  this  chapter. 

Subpart  TT — Utah 

19.  Amend  subpart  TT  by  adding  an 
undesignated  center  heading  and  adding 
§62.11130  to  read  as  follows: 

Emissions  From  Existing  Municipal 
Waste  Combustors  With  the  Capacity 
To  Bum  Greater  Than  250  Tons  Per 
Day  of  Municipal  Solid  Waste 

§  62.1 1 1 30    Identification  of  plan — negative 
declaration. 

Letter  from  the  Department  of 
Environmental  Quality  submitted  June 
16.  1997  certifying  that  there  are  no 
existing  municipal  waste  combustor 
units  in  the  State  of  Utah  that  are 
subject  to  part  60.  subpart  Cb,  of  this 
chapter. 

Subpart  XX— West  Virginia 

20.  Amend  subpart  XX  by  adding  an 
undesignated  center  heading  and  adding 
§62.12110  to  read  as  follows: 

Emissions  From  Existing  Municipal 
Waste  Combustors  With  the  Capacity 
To  Bum  Greater  Than  250  Tons  Per 
Day  of  Municipal  Solid  Waste 

§  62.1 211 0    Identification  of  plan — negative 
declaration. 

Letter  from  the  Division  of 
Environmental  Protection  submitted 
March  11,  1996  certifying  that  there  are 
no  existing  municipal  waste  combustor 
units  in  the  State  of  West  Virginia  that 
are  subject  to  part  60,  subpart  Cb,  of  this 
chapter. 

Subpart  YY— Wisconsin 

21.  Amend  subpart  YY  by  adding  an 
undesignated  center  heading  and  adding 
§  62.12360  to  read  as  follows: 

Emissions  From  Existing  Municipal 
Waste  Combustors  With  the  Capacity 
To  Bum  Greater  Than  250  Tons  Per 
Day  of  Municipal  Solid  Waste 

§62.12360    Identification  of  plan- negative 
declaration. 

Letter  from  the  Department  of  Natural 
Resources  submitted  September  26. 
1997  certifying  that  there  are  no  existing 
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immicipdl  w.istf  ( oiiihiistor  units  m  the  VV\(imin^  that  arc  subject  ti)  part  fiO.  Subpart  CCC Virgin  Islands 

State  of  Wisconsin  that  are  subject  to  subpart  (^b.  of  this  chapter 

part  60.  subpart  C:h.  of  this  chapter  24.  Amend  subpart  CCC  bv  adding  an 

^  ^     ^  ^     ^         .  Subpart  BBB-PuertO  Rico  undesignated  center  heading  and  adding 

Subpart  ZZ— Wyoming  t.;^,^or..         j      r  o 

"  23   Amend  subpart  BBB  bv  adding  an  *»  b2. 13354  to  read  as  follows: 

22    .Amend  subpart  ZZ  bv  adding  an  undesignated  center  heading  and  adding  c—:     ■         c  r   •  »•       »#      •   •      i 

1  .1        .     u      1  1     jj  c  .  •.  ,,,,....         J       f  o  Emissions  From  Existing  Municipal 

undesignated  center  heading  and  adding     *»  b2  1 3104  to  read  as  follows:  ..r     ..    /-       ...        ..,-.l  .i_     ^  ■ 

».<4-in.)ri.  1       f  n  Waste  Combustors  With  the  Capacity 

*)b2  12t)20  to  read  as  follows:  .,     .     .         „  ,-•»..,•■.  .^„         ^  „«  „'^-' 

Emissions  From  Existing  Municipal  To  Bum  Greater  Than  250  Tons  Per 

Emissions  From  Existing  Municipal  Waste  Combustors  With  the  Capacity  Day  of  Municipal  Solid  Waste 

Waste  Combustors  With  the  Capacity  To  Bum  Greater  Than  250  Tons  Per 

To  Burn  Greater  Than  250  Tons  Per  Day  of  Municipal  Solid  Waste  5  62.1 3354    Identification  of  plan— negative 

Day  of  Municipal  Solid  Waste  declaration. 

§62.13104    Identification  of  plan — negative 

§62.12620    Identification  of  plan— negative  declaration.  Letter  from  the  Department  of 

declaration.  [,,.,„,r  from  the  Office  of  the  Gf)vernor  Planning  and  Natural  Resources 

Letter  from  the  Department  of  submitted  December  12.  1996  certifying  submitted  September  29,  1997  certifving 

Environmental  Quality  submitted  that  there  are  no  existing  municipal  '^a'  '^*""«  ^^  "o  e.xisting  municipal 

()ctob«'r  24.  1996  certifying  that  there  waste  ( ombustor  units  in  the  Territory  waste  combustor  units  in  the  Territory 

are  no  existing  muiiK  ipal  waste  of  Puerto  Kico  that  are  subject  to  part  60,  "f  Virgin  Islands  that  are  subject  to  part 

combustor  units  m  the  State  of  subpart  Cb.  of  this  chapter  R".  subpart  C^b.  of  this  chapter 

2')    .Viiiftid  table  1  lit  sul)(),irt  FFF  bv  adiimg  thf  following  five  entries  in  alphabetical  order. 

Table  1  of  Subpart  FFF— Municipal  Waste  Combustor  Units  (MWC  Units)  Excluded  From  Subpart  FFF' 

state  MWC  units 

Alabama   Existing  facilities  with  an  MWC  unit  capacity  greater  ttnan  250  tons  per  day  of  municipal  solid 

waste  at  the  following  MWC  sites 

(a)  Solid  Waste  Disposal  Authority  of  the  City  of  Huntsville   Alabama 

•  •••••• 

^A\ne       Existing  facilities  with  an  MWC  unit  capacity  greater  than  250  tons  per  day  of  municipal  solid 

waste  at  the  following  MWC  sites 
_  (3)  Penobscot  Energy  Recovery  Company   Ornngton,  Maine 

(b)  Maine  Energy  Recovery  Company   Biddeford   Maine 

(c)  Regional  Waste  Systems  Inc    Portland  Maine 

Maryland   Existing  MWC  facilities  with  an  MWC  unit  capacity  greater  than  250  tons  per  day  of  municipal 

solid  waste 

Oklahoma  Existing  MWC  facilities  with  an  MWC  unit  capacity  greater  than  250  tons  per  day  of  municipal 

solid  waste  at  the  following  MWC  site  "* 
Ogden  Martin  Systems  of  Tulsa    Incorporated   2122  South  Yukon  Avenue   Tulsa,  Oklahoma 

•  •••... 

Pennsylvania    Existing  MWC  facilities  with  an  MWC  unit  capacity  greater  than  250  tons  per  day  of  municipal 

solid  waste  at  the  following  MWC  site 
(a)  American  Ref-luel  of  Delaware  Valley    LP  (formerly  Delaware  County  Resource  Recovery 

facility).  City  of  Chester   PA 
(bi  Harrisburg  Materials   Energy   Recycling  and  Recovery  Facility   City  of  Harrisburg   PA 
(C)  Lancaster  County  Solid  Waste  Management  Authonty   Conoy  Township   Lancaster  County 

PA 

(d)  Montenay  Montgomery  Limited  Partnership   Plymouth  Township   Montgomery  County   PA 

(e)  Wheelabrator  Fatis   Inc     Falls  Township   Bucks  County   PA 

(f)  York  County  Solid  Waste  and  Refuse  Authority   York   PA 


Notwithstanding  the  exclusions  m  table  1  of  this  subpart   this  subpart  applies  to  aHected  facilities  not  regulated  by  an  EPA-aoproved  and  cur- 
rently effective  State  or  Tnbal  plan  '  ^^ 

26     Amend    table   5    .it    subpart    Fi'l-    h\    rr\  ising   entrv    iiumb.-r    1      Lmissmn    limits    for   Hg,    dioxins.'furans"    to   read 
as  follows 
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Table  5  of  Subpart  FFF— Generic  Compliance  Schedules  and  Increments  of  Progress  (Post-1987  MWCs)^ 


Aftected  facilities 


Increment  1 
Submit  final 
control  plan 


Increment  2 
Award  contracts 


Increment  3 
Begin  on-site 
construction 


Affected  facilities  that  commenced 
construction,  modification,  or  re- 
construction after  June  26.  1987 
1      Emission    limits    for    Hg, 
dioxin/turan 


NA' 


NA^ 


NA>^ 


Increment  4 
Complete  on- 
site  construction 


Increment  5 
Final  compliance 


NA- 


11/12/99  or  1   year  after  permit 
issuance^  > 


^  Table  4  or  5  of  this  subpart  applies  to  MWC  units  subject  to  the  Federal  plan  except  those  with  site-specific  compliance  schedules  shown  m 
table  6  of  this  subpart 

'-As  an  alternative  to  this  schedule,  the  unit  may  close  by  December  19,  2000.  complete  retrofit  while  closed   and  achieve  final  compliance 
upon  restarting  See  §§62  14108(c).  62, 14108(d),  and  62  14109(1)  of  this  subpart 

Because  final  compliance  is  achieved  in  1  year,  no  increments  of  progress  are  required 

-•  Permit  issuance  is  issuance  of  a  revised  construction  permit  or  revised  operating  permit,  if  a  permit  modification  is  required  to  retrofit  controls 

•  Final  compliance  must  be  achieved  no  later  than  December  19,  2000,  even  if  the  date    1  year  after  permit  issuance    exceeds  December  19 
2000 

27.  Amend  table  6  of  subpart  FFF  by  revising  the  table  headings,  adding  a  footnote    'c"  and  adding  a  new  entrv 
at  the  end  of  the  table  to  read  as  follows: 

Table  6  of  Subpart  FFF— Site-Specific  Compliance  Schedules  and  Increments  of  Progress -- 


Affected  facilities  at  the  following  MWC 
sites 


City.  State 


Increment 

1 

Submit 

final  con- 
trol plan 


Increment 

2 

Award 

contracts 


Increment 

3 
Begin  on- 
site  con- 
struction 


Increment 

4 
Complete 

on-site 
construc- 
tion 


Increment 
5 
Final 
compli- 
ance- 


New  Hanover  County,  Unit  3A  Wilmington,  North  Carolina  09'15/99       03/01'00       07'01'00       11  19'00       12  1900 

•■These  schedules  have  been  reviewed  and  determined  to  Ije  acceptable  by  EPA 

''This  schedule  applies  to  HCI,  S02,  PM.  Pb,  Cd.  CO,  and  NO,  However,  owners  and  operators  of  large  MWC  units  in  New  Jersey  have  the 
option  of  reserving  the  portion  of  their  control  plan  that  addresses  NO,  Owners  and  operators  must  submit  the  reserved  portion  to  EPA  bv  De- 
cember 15,  1999 

The  owner  or  operator  of  an  affected  facility  that  began  construction,  modification,  or  reconstruction  after  June  26  1987  must  achieve  fmai 
compliance  with  the  mercury  and  dioxins/furans  limits  within  1  year  after  promulgation  of  subpart  FFF  (i  e  by  11/12/99)  or  1  year  after  permit 
issuance  Penmit  issuance  is  issuance  of  a  revised  construction  pemlt  or  revised  operating  permit  if  a  permit  modification  is  required  to  retrofit 
controls  Final  compliance  must  be  achieved  no  later  than  December  19.  2000,  even  if  the  date  "I  year  after  permit  issuance  exceeds  Decem- 
ber 19,  2000 


IFR  Do(    00-11811  Filed  .5-2:1-00:  8:4.5  am] 
BILUNG  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parti  80 
[OPP-301001;  FRL-6556-9] 
RIN  2070-AB78 

Mancozeb;  Re-establishment  of 
Tolerance  for  Emergency  Exemptions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 


SUMMARY:  This  regulation  re-establishes 
a  time-limited  tolerance  for  combined 
residues  of  the  fungicide  mancozeb. 
calculated  as  zinc 

ethylenebisdithiocarbamate  (EBDC),  and 
its  metabolite  ethylenethiourea  (ETU)  in 
or  on  ginseng  at  2,0  part  per  million 
(ppm)  for  an  additional  20-month 


period.  This  tolerance  will  expire  and  is 
revoked  on  December  31,  2001.  This 
action  is  in  response  to  EPA's  receipt  of 
an  emergency  exemption  under  section 
18  of  the  Federal  Insecticide,  Fungicide, 
and  Rodenticide  Act  (FIFRA)  seeking 
use  of  the  pesticide  on  ginseng.  Section 
408(1)(6)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (FFDCA)  requires  EPA  to 
establish  a  time-limited  tolerance  or 
exemption  from  the  requirement  for  a 
tolerance  for  pesticide  chemical 
residues  in  food  that  will  result  from  the 
use  of  a  pesticide  under  an  emergency 
exemption  granted  by  EPA  under 
section  18  of  FIFRA.' 

DATES:  This  regulation  is  effective  May 
24,  2000.  Objections  and  requests  for 
hearings,  identified  by  docket  control 
number  OPP-301001,  must  be  received 
by  EPA  on  or  before  July  24,  2000. 

ADDRESSES:  Written  objections  and 
hearing  requests  may  be  submitted  by 
mail,  in  person,  or  by  courier.  Please 
follow  the  detailed  instructions  for  each 


method  as  provided  in  Unit  III  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA.  your  objections 
and  hearing  requests  must  identih- 
docket  control  number  OPP-301001  in 
the  subject  line  on  the  first  page  of  vour 
response. 

FOR  FURTHER  INFORMATION  CONTACT:  By 

maik  Dan  Rosenblatt,  Registration 
Division  (7505C).  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency.  Ariel  Rios  Bldg..  1200 
Pennsylvania  Ave..  K\\  .  Washington, 
DC  20460:  telephone  number:  (703) 
308-9375;  and  e-mail  address: 
rosenblatt.dan@epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  General  Information 

A.  Does  This  Action  Apply  to  Me^ 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufacturer,  or  pesticide 
manufacturer.  Potentially  affected 
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(  dtegories  and  entities  may  include,  hut 
are  not  limited  to; 


Categories 


NAICS 
codes 


Industry 


111 
112 

311 
32532 


Examples  ol  po 

tentially  affected 

entities 


-L 


Crop  production 
Animal  produc 

tion 
Food  manufac 

tunng 
Pesticide  manu- 

lactunng 


This  listing  is  not  intended  to  be 
fxhaustivc.  but  rather  provides  a  guide 
for  readers  regarding  entities  likelv  to  be 
affected  bv  this  action  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected  The  North  American 
Industrial  Classification  .System 
(NAI(»S)  codes  have  hern  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  appiiv 
to  certain  entities.  If  vou  have  (juestions 
rt'garding  the  appli(  ability  of  this  action 
to  a  particular  entity,  i onsiilt  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT 

B  How  Can  I  Get  Additional 

Infornuition.  Ini  liuiins^  ('<t[>irs  of  T/i/s 
[')(H  itiufnt  and  (ither  Hflatcii 
Documents'' 

1  Flectronii dIIv  Ymi  mav  obtain 
elf<  tronic  ( opies  of  this  doc  uineiit.  .mil 
ct-rtam  other  related  documents  that 
might  be  available  electronically,  from 
the  KPA  Internet  Home  Page  at  http:// 
www  epa  gov/   To  access  this 
document,  on  tbt;  Home  Page  selcc  t 
"Ixiws  anci  Regulations"  and  then  look 
up  the  entry  for  this  clocumtmt  under 
the  "Federal  Register — Knvironmental 
Documents  "  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr' 

2  In  person.  The;  Agency  h.is 
established  an  offic:ial  record  for  this 
action  under  docikt^t  control  niunl)er 
()PP-:«)1()01   The  official  rec  cird 
consists  of  the  documents  spe<.ifically 
referenced  in  this  ac  tion.  and  other 
information  related  to  this  actum. 
inc;luding  any  inform.ition  c  laimed  as 
(ionfidential  Business  Information  ((IHI) 
This  official  record  iiic  ludcs  th>' 
doc;uments  that  <ire  physically  loc  ati-d  in 
tht^  doc  ket,  as  well  as  the  documents 
that  are  referenced  in  those  dcM:uments. 
The  public:  vc^rsion  of  the  official  rcfcord 
clocks  not  inc:ludt»  any  information 
claimc-cl  as  (IBI  The  public  version  of 
the  ofnc:ial  record,  vvhic:h  inc  hides 
printed,  paj)c!r  versions  of  any  elec:tronic 
commtmts  submitted  during  an 
applic:abl»t  c:omm»!nt  pi^riod  is  available 


for  inspec  tion  in  the  Public  Infcjrmation 
and  Records  Integrity  Branc:h  (PIRIB). 
Rm    1 14.  Crystal  Mall  #2  (CM  #2).  1921 
Jefferson  Davis  Hwv  ,  Arlington,  V'A. 
from  8  .10  a.m.  to  4  p  m  ,  Monday 
through  Friday,  excluding  legal 
holidays  The  PIRIB  telephone  number 
IS  (7():i)  :u).5-580.s 

II.  Background  and  Statutory  Findings 

KPA  issued  a  final  rule,  published  in 
the  Federal  Register  of  October  9,  1998 
(  h;j  FR  54.362)  (FRL-6029-5),  which 
announc:ed  that  on  its  own  initiative 
under  section  408  of  FFDCA,  21  L'.S.C. 
346a.  as  amended  hv  the  Food  Quality 
Protection  Act  of  1996  (FQPA)  (Public 
1-aw  11)4-170)  it  established  a  time- 
limited  toleranc;e  for  the  c:()mbined 
residues  of  mancozeb  and  ETL'  in  or  on 
gin.seng  at  2.0  ppm.  with  an  expiration 
date  of  De<:ember  .tl.  1999  EPA 
established  the  tolerance  because 
sc'ction  408(11(6)  of  the  FFDCA  requires 
KPA  to  establish  a  time-limited 
tolerance  or  exemption  from  the 
recjuiremeni  for  a  toU^rance  for  pestic:ide 
I  hemu:al  residues  in  food  that  will 
result  from  the  use  of  a  pesticide  under 
an  emergenc  y  exemption  granted  by 
KP.\  under  section  18  of  F!FR.'\  .Such 
toleranc  es  (:,iu  be  established  without 
pruvidiiig  notice  or  period  for  public 
comment. 

KPA  received  a  request  to  extend  the 
use  of  mancozeb  on  ginseng  for  this 
year's  growing  season  due  to  c ontinued 
disease  pressure  on  the  c:rop  from  leaf 
And  stem  blight  .Kfter  having  reviewed 
thc!  submission.  KP.^  c;onc:urs  that 
emergenc:y  c;onditions  exist  and  has 
determined  that  it  is  appropriate  to  re- 
establish the  time-limitcul  tolerance. 

EPA  assessed  the  potential  risks 
presented  by  residues  of  mancozeb  and 
ETl'  in  or  on  ginseng  In  doing  so.  EPA 
considered  the  safety  standard  in 
FFDCA  section  408(b)(2).  and  decided 
that  the  ne<:essan'  tolerance  under 
FFDCA  sec:tic)n  408(1  )(6)  would  be 
consistent  with  the  safety  standard  and 
with  FIFRj-\  sc?c:tion  18   The  data  and 
other  relevant  material  have  been 
evaluated  and  discussed  in  the  final  rule 
of  Oc  tober  9.  1998  (63  FR  54362).  Based 
on  that  data  and  information 
c  cmsidered.  the  Agency  reaffirms  that 
re-establishment  of  the  time-limited 
toleranc:e  will  continue  to  meet  the 
reciuirements  of  s»'c:tion  408(1)(6) 
Therefon!.  the  time-limited  toleranc :e  is 
extended  for  an  additional  20-month 
p«'riod  EPA  w  ill  publish  a  document  in 
the  Federal  Register  to  remove  the 
revoked  tol(?ranc:e  from  the  Code  of 
Federal  Regulations  ((IFR)   Although 
this  tolt'rani:e  will  expire  and  is  revoked 
on  December  31.  2001.  under  FFDCA 
sec  ticin  4ll8(l)(5).  residues  of  the 


pesticide  not  in  excess  of  the  amounts 
specified  in  the  tolerance  remaining  in 
or  on  ginseng  after  that  date  will  not  be 
unlawful,  provided  the  pesticide  is 
applied  in  a  manner  that  was  lawful 
under  FIFR.A  and  the  application 
occurred  prior  to  the  revocation  of  the 
tolerance  EPA  will  take  action  to  revoke 
this  tolerance  earlier  if  any  experience 
with,  scientific  data  on.  or  other 
relevant  information  on  this  pesticide 
indicate  that  the  residues  are  not  safe. 

III.  Obiections  and  Hearing  Requests 

Under  section  408(g)  of  the  FFDCA.  as 
amended  by  the  FQPA.  any  person  may 
file  an  obje<;tion  to  any  aspt^ct  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  The  EPA 
procedural  regulations  which  govern  the 
submission  of  objections  and  requests 
for  hearings  appear  in  40  CFR  part  178. 
Although  the  procedures  in  those 
regulations  require  some  modification  to 
reflect  the  amendments  made  to  the 
FFDCA  by  the  FQPA.  EPA  will  continue 
to  use  those  procedures,  with 
appropriate  adjustments,  until  the 
necessary  modifications  can  be  made. 
The  new  section  408(g)  provides 
essentially  the  same  proc;ess  for  persons 
to  "object"  to  a  regulation  for  an 
exemption  from  the  requirement  of  a 
tcjlerance  issued  by  EPA  under  new 
section  408(d),  as  was  provided  in  the 
old  FFDCA  sections  408  and  409 
However,  the  period  for  filing  obj(»ctions 
IS  now  60  days,  rather  than  30  days. 

A   What  Do  I  Seed  to  Do  to  File  an 
Objection  or  Request  a  Hearing? 

You  must  file  your  objection  or 
request  a  hearing  on  this  regulation  in 
accordance  with  the  instructions 
provided  in  this  unit  and  in  40  CFR  par; 
178  To  ensure  proper  receipt  by  EPA, 
you  must  identify  docket  control 
number  OPP-301001  in  the  subject  line 
on  the  first  page  of  your  submission.  All 
requests  must  be  in  writing,  and  must  be 
mailed  or  delivered  to  the  Hearing  Clerk 
on  or  before  luly  24.  2000. 

1 .  Filing  the  request.  Your  objection 
must  spocif\'  the  specific  provisions  in 
the  regulation  that  you  object  to.  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues(s)  on  which  a  hearing" 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  summar\'  of  any 
evidence  relied  upon  by  the  objector  (40 
CFR  178.27).  Information  submitted  in 
c:onnection  with  an  objection  or  hearing 
request  may  be  claimed  confidential  by 
marking  any  part  or  all  of  that 
information  as  CBI,  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
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40  CFR  part  2.  A  copy  of  the 
information  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice. 

Mail  your  written  request  to:  Office  of 
the  Hearing  Clerk  (1900).  Environmental 
Protection  Agency,  Ariel  Rios  Bldg.. 
1200  Pennsylvania  Ave..  NW., 
Washington.  DC  20460.  You  may  also 
deliver  your  request  to  the  Office  of  the 
Hearing  Clerk  in  Rm.  C400,  Waterside 
Mall,  401  M  St.,  SW.,  Washington,  DC 
20460.  The  Office  of  the  Hearing  Clerk 
is  open  from  8  a.m.  to  4  p,m..  Monday 
through  Friday,  excluding  legal 
holidays.  The  telephone  number  for  the 
Office  of  the  Hearing  Clerk  is  (202)  260- 
4865. 

2.  Tolerance  fee  payment.  If  you  file 
an  objection  or  request  a  hearing,  you 
must  also  pay  the  fee  prescribed  by  40 
CFR  180,33(i)  or  request  a  waiver  of  that 
fee  pursuant  to  40  CFR  180.33{m),  You 
must  mail  the  fee  to:  EPA  Headquarters 
Accounting  Operations  Branch,  Office 
of  Pesticide  Programs,  P.O.  Box 
360277M.  Pittsburgh,  PA  15251.  Please 
identify  the  fee  submission  by  labeling 
it  "Tolerance  Petition  Fees." 

EPA  is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection."  For 
additional  information  regarding  the 
waiver  of  these  fees,  you  may  contact 
lames  Tompkins  by  phone  at  (703)  305- 
5697,  by  e-mail  at 

tompkins.jim@epa.gov,  or  by  mailing  a 
request  for  information  to  Mr.  Tompkins 
at  Registration  Division  (7505C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  Ariel  Rios  Bldg., 
1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460, 

If  you  would  like  to  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 
mail  your  request  for  such  a  waiver  to: 
James  Hollins,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Enviroiunental 
Protection  Agency,  Ariel  Rios  Bldg.. 
1200  Pennsylvania  Ave.,  NW,, 
Washington,  DC  20460, 

3.  Copies  for  the  Docket.  In  addition 
to  filing  an  objection  or  hearing  request 
with  the  Hearing  Clerk  as  described  in 
Unit  III. A,,  you  should  also  send  a  copy 
of  your  request  to  the  PIRIB  for  its 
inclusion  in  the  official  record  that  is 
described  in  Unit  I.B,2,  Mail  your 
copies,  identified  by  docket  control 
number  OPP-301001,  to:  Public 
Information  and  Records  Integrity 
Branch,  Information  Resources  and 
Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Enviroiunental 


Protection  Agency,  Ariel  Rios  Bldg., 
1200  Pennsylvania  Ave.,  NW.. 
Washington,  DC  20460,  In  person  or  by 
courier,  bring  a  copy  to  the  location  of 
the  PIRIB  described  in  Unit  I.E. 2.  You 
may  also  send  an  electronic  copy  of 
your  request  via  e-mail  to:  opp- 
docket@epa.gov.  Please  use  an  ASCII 
file  format  and  avoid  the  use  of  special 
characters  and  any  form  of  encryption. 
Copies  of  electronic  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  6.1/8.0  file 
format  or  ASCII  file  format.  Do  not 
include  any  CBI  in  your  electronic  copy. 
You  may  also  submit  an  electronic  copy 
of  your  request  at  many  Federal 
Depository  Libraries. 

B.  When  Will  the  Agency  Grant  a 
Request  for  a  Hearing? 

A  request  for  a  hearing  will  be  granted 
if  the  Admiilistrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32).' 

rv.  Regulatory  Assessment 
Requirements 

This  final  rule  re-establishes  a  time- 
limited  tolerance  under  FFDCA  section 
408.  The  Office  of  Management  and 
Budget  (OMB)  has  exempted  these  types 
of  actions  from  review  under  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  (58  FR  51 735, 
October  4.  1993).  This  final  rule  does 
not  contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C,  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104—4).  Nor  does  it  require  any 
prior  consultation  as  specified  by 
Executive  Order  13084.  entitled 
Consultation  and  Coordination  mth 
Indian  Tribal  Governments  (63  FR 
27655,  May  19,  1998);  special 
considerations  as  required  by  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994);  or  require  OMB  review  or  any 
Agency  action  under  Executive  Order 
13045,  entitled  Protection  of  Children 
from  Environmental  Health  Flisks  and 


Safety  Risks  (62  FR  19885.  April  23, 
1997).  This  action  does  not  involve  anv 
technical  standards  that  would  require 
Agency  consideration  of  \oluntan 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  .\ct  of  1995 
(NTTAA).  Public  Law  104-113,  section 
12(d)  fl5  U.S.C.  272  note).  Since 
tolerances  and  exemptions  that  are 
established  on  the  basis  of  a  FIFR.A 
section  18  petition  under  FFDCA 
section  408,  such  as  the  tolerance  in  this 
final  rule,  do  not  require  the  issuance  of 
a  proposed  rule,  the  requirements  of  the 
Regulatory-  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.)  do  not  apply.  In 
addition,  the  Agency  has  determined 
that  this  action  will  not  have  a 
substantial  direct  effect  on  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  goverrunent,  as  specified  in 
Executive  Order  13132,  entitled 
Federalism  (64  FR  43255,  August  10. 
1999),  Executive  Order  13132  requires 
EPA  to  develop  an  accountable  process 
to  ensure  "meaningful  and  timely  input 
by  State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
'"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  This  final  rule 
directly  regulates  growers,  food 
processors,  food  handlers  and  food 
retailers,  not  States.  This  action  does  not 
alter  the  relationships  or  distribution  of 
power  and  responsibilities  established 
by  Congress  in  the  preemption 
provisions  of  FFDCA  section  408(n)(4). 

V.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act.  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  final 
rule  in  the  Federal  Register.  This  final 
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ruli'  IS  not  <i    iiuiinr  riilf  '  .is  (Iffiiit'd  l)v 
5  i:  S  C.   H04(2) 

List  of  Subjects  in  40  CFR  Part  180 

F-inviroiimt'iil.il  protiu  tuui. 
Administrative  pr.u  lu  »•  and  prix  t-diirf. 
Agricultural  commodities,  Pestic  ides 
and  pests.  Reporting  and  recordkeeping 
requirements 

D.itfd   ,M.i\  '<   imo 

Peler  C.aulkin.s. 

,\i  Iniii  Dim  till .  Hfiii'^lnitidii  iJni^ion.  UJIh  v 
(>t  l'r\ln  idf  I'r,  ti;nim'< 

Therefore.  40  CFR  chapter  I  is 
amended  as  follows 

PART  180— {AMENDED] 

1   The  authority  citation  for  part  180 
tiontinues  to  read  as  follows 

.\uthority: -1  I    -S  ( ^    IJ  U<iJ.   Ht>i.i)  .ind 
171 

§180.176    [Amwided] 

2.  In  *)  180  17t).  amend  the  tahle  in 
paragraph  (b)  t)v  revising  the  date  "  12 
:n/99"  to  read     12/31/01" 

\\-H  Dim     (IU-  1J'..'4  hil-'.l  ">    J  <    tXI    «  4".  .iin 
BILLING  CODE  6S60-S0-F 


ENVIRONME^f^AL  PROTECTION 
AGENCY 

40  CFR  Parti  80 

[OPP-300999;  FRL-6555-1| 

RIN  2070-AB78 

Tebufenozide;  Benzoic  Acid,  3,5- 
dlmethyl-1-<1,1-dimethylethyl>-2-<4- 
ethylbenzoyi)  hydrazlde;  Pesticide 
Tolerance 

AGENCY:  Km  ininiut'iital  I'rotet  lion 
Agency  (EPA) 

ACTION:  Final  rule. 


SUMMARY:  This  rt'gulation  establishes 
toleraiu  es  for  residues  of  tebufenozide 
Ihen/.oii  ai  id.  ;i..')-dimethyl- 1 -( 1 .1 - 
dimethylethyl)-2-(4- 
ethvlben/ovllhydrazidel,  in  or  on  the 
tree  nut  c:ro[)  group  (inc  luding 
pistai  hios)  at  1)  1  part  per  million  (ppm) 
and  on  almond  hulls  at  25  ppm.  Rohm 
and  Haas  Company  requested  this 
tolerance  under  the  Federal  Food.  Drug, 
and  Cosmetic  Act.  as  amended  bv  the 
Food  Quality  Protei:tion  Act  of  1996. 
DATES:  This  regulation  is  effective  May 
24.  2000  Objections  and  rt?quests  for 
hearings,  identified  bv  docket  control 
number  ()PP-300999.  must  be  received 
by  FPA  on  or  before  luly  24.  2000 
ADDRESSES:  Written  objections  and 
hearing  requests  may  be  submitted  by 
mail,  in  persim.  or  bv  courier   Please 
follow  the  detaUed  instructions  for  each 
method  as  provided  in  Unit  VI.  of  the 
"SUPPLFMENTARY- INFORMATION." 
To  ensure  proper  receipt  bv  EPA.  your 
objections  and  hearing  requests  must 
identify  docket  cont.ol  number  OPP- 
300999  in  the  subject  line  on  the  first 
page  of  your  response 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail   loseph  Tavano.  Registration 
Division  (7.S().5C|.  Office  of  Pestu  ide 
Programs.  Environmental  Prntettion 
Agent  V,  Ariel  Rios  Bldg..  1200 
Pennsslvania  Ave  .  N'W  .Washington. 
DC  2()4tiO;  telephone  number   (703) 
3()ii-h4  1  1  and  e  mail  address: 
t.iv  anil  ioseph*i'e[)a.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  (General  Information 

A   /)(ics  77ns  Aititm  Afflv  to  Mr' 

Ymi  ma\  lie  affe<  ted  by  this  a(  tion  if 
\nu  sell,  distribute,  maiuiiai  tiire.  or  use 
pestu  ides  for  agrii  ultural  applicatifins. 
pro(  ess  food   distribute  or  sell  food,  or 
iiiililement  governiiient.il  [)esticide 
regulations   Potentially  affected 
(  .itegories  .iiid  entities  ma\  im  hide,  hut 
are  not  limiteil  to 


NAirt;        Examples  of  po- 
Calegories        ^?Zf         tentially  attected 
^°°®^                 entities 

Industry 

1 1 1     Crop  production 

1 1 2     Animal  production  ' 

31 1     Food  manutac- 

tunng 

32532     Pesticide  manu- 

j      factunng 

Agricultural 

Growers/Agncul- 

Stake-                                 tural  Workers.      | 

holders 

Contractors 

(Certified/Com- 

mercial Applica- 

tors. Handlers. 

Advisors,  etc  ), 

Commercial 

Processors. 

Pesticide  Man- 

ufacturers. User  , 

Groups.  Food 

Consumers 

'  Food  Dis- 

Wholesale Con- 

tributors 

tractors,  Retail 
Vendors,  Com- 
mercial Trad- 
ers'lmporlers 

1 
Inter  gov-                           State.  Local,  and/ 

ernmen-                        ,      or  Tribal  Gov-      | 

tal 

ernment  Agen- 

Stake-      ' 

cies 

holders 

Foreign 

Governments 

Entities 

Growers  Trade 

Groups,  Export- 

ers 
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This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  "FOR  FURTHER 
INFORMATION  CONTACT." 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Belated 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations"  and  then  look 
up  the  entry  for  this  document  under 
the  "Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPP-300999.  The  official  record 
consists  of  the  documents  specifically 
referenced  in  this  action,  and  other 
information  related  to  this  action, 
including  any  information  claimed  as 
Confidential  Business  Information  (CBI). 
This  official  record  includes  the 
documents  that  are  physically  located  in 
the  docket,  as  well  as  the  documents 
that  are  referenced  in  those  documents. 
The  public  version  of  the  official  record 
does  not  include  any  information 
claimed  as  CBI.  The  public  version  of 
the  official  record,  which  includes 
printed,  paper  versions  of  any  electronic 
comments  submitted  during  an 
applicable  comment  period  is  available 
for  inspection  in  the  Public  Information 
and  Records  Integrity  Branch  (PIRIB). 
Rm.  119.  Crv'stal  Mall  #2.  1921  Jefferson 
Davis  Hwy..  Arlington.  V'A.  from  8:30 
a.m.  to  4  p.m..  Monday  through  Friday, 
excluding  legal  holidays.  The  PIRIB 
telephone  number  is  (703)  305-5805. 

II.  Background  and  Statutory  Findings 

In  the  Federal  Register  of  August  19. 
1998  (63  FR  44439)  (FRL  6019-6),  and 


February  17,  1999  (64  FR  7883)  (FRL 
6060-1),  EPA  issued  a  notice  pursuant 
to  section  408  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (FFDCA),  21  U.S.C. 
346a  as  amended  by  the  Food  Quality 
Protection  Act  of  1996  (FQPA)  (Public 
Law  104-170)  announcing  the  filing  of 
a  pesticide  petition  (PP)  7F4815  for  a 
tolerance  by  Rohm  and  Haas  Company, 
100  Independence  Mall  West, 
Philadelphia,  19106-2399.  This  notice 
included  a  summary  of  the  petition 
prepared  by  Rohm  and  Haas  Company, 
the  registrant.  There  were  no  comments 
received  in  response  to  the  notice  of 
fding. 

The  petition  requested  that  40  CFR 
180.482  be  amended  by  establishing 
tolerances  for  residues  of  the  insecticide 
tebufenozide  in  or  on  the  tree  nut  crop 
group  (including  pistachios)  at  0.1  ppm 
and  on  almond  hulls  at  25  ppm. 

Section  408(b)(2)(A)(i)  of  the  FFDCA 
allows  EPA  to  establish  tolerances  (the 
legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  only  if  EPA 
determines  that  the  tolerance  is  "safe." 
Section  408(b)(2){A)(ii)  defines  "safe"  to 
mean  that  "there  is  a  reasonable 
certainty  that  no  harm  will  result  from 
aggregate  exposure  to  the  pesticide 
chemical  residue,  including  all 
anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  food  and  drinking 
water  and  in  residential  settings,  but 
does  not  include  occupational  exposure. 
Section  408(h)(2)(C)  requires  EPA  to 
give  special  consideration  to  exposure 
of  infants  and  children  to  the  pesticide 
chemical  residue  in  establishing  a 
tolerance  and  to  "ensure  that  there  is  a 
reasonable  certainty  that  no  harm  will 
result  to  infants  and  children  from 
aggregate  exposure  to  the  pesticide 
chemical  residue  *   *   *." 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  For 
further  discussion  of  the  regulatory 
requirements  of  section  408  and  a 
complete  description  of  the  risk 
assessment  process,  see  the  final  rule  on 
Bifenthrin  Pesticide  Tolerances  (62  FR 
62961.  November  26,  1997)  (FRL-5754- 
7). 

III.  Aggregate  Risk  Assessment  and 
Determination  of  Safety 

Consistent  with  section  408(b)(2)(D). 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 


information  in  support  of  this  action. 
EPA  has  sufficient  data  to  assess  the 
hazards  of  and  to  make  a  determination 
on  aggregate  exposure,  consistent  with 
section  408(b)(2).  for  tolerances  for 
residues  of  tebufenozide  on  the  tree  nut 
crop  group  (including  pistachios)  at  0.1 
ppm  and  on  almond  hulls  at  25  ppm, 
EPA's  assessment  of  the  exposures  and 
risks  associated  with  establishing  the 
tolerance  follows. 

A.  Toxicological  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children.  The  nature  of  the 
toxic  effects  caused  by  tebufenozide  are 
discussed  in  this  unit. 

B  Toxicological  Endpoints 

1.  Acute  toxicity —  i.  Acute  toxicity 
studies  with  technical  grade:  Oral  LDm) 
in  the  rat  is  >  5  grams  for  males  and 
females — Toxicity  Category-  FV':  dermal 
LDsd  in  the  rat  is  =  5.000  milligrams/ 
kilogram  (mg/kg)  for  males  and 
females — Toxicity  Category  III: 
inhalation  LC^n  in  the  rat  is  >4.5 
milHgram/Liter  (mg/L)  -  Toxicity 
CategoPt'  III:  primary-  eye  irritation  study 
in  the  rabbit  is  a  non-irritant;  primary 
skin  irritation  in  the  rabbit  >5  mg/kg — 
Toxicity  Category-  IV.  Tebufenozide  is 
not  a  sensitizer. 

ii.  In  a  21-day  dermal  toxicity  study. 
Crl:CD  rats  (6/sex/dose)  received 
repeated  dermal  administration  of  either 
the  technical  (96.1%)  product  (RH- 
75.992)  at  1.000  (mg/kg/day)  (Limit- 
Dose)  or  the  formulation  (23.1%  active 
ingredient  (a.i.))  product  (RH-755.992 
2F)  at  0.  62.5.  250.  or  1.000  milligram/ 
kilogram/day  (mg/kg/day).  6  hours/day, 
5  days/week  for  21  days.  Under 
conditions  of  this  study.  RH-75.992 
Technical  or  RH-75.992  2F 
demonstrated  no  systemic  toxicity  or 
dermal  irritation  at  the  highest  dose 
tested  (HDT)  1.000  mg/kg  during  the 
21-day  study.  Based  on  these  results, 
the  no-observed  adverse  effect  level 
(NOAEL)  for  systemic  toxicity  and 
dermal  irritation  in  both  sexes  is  1 .000 
mg/kg/day  HDT.  A  lowest-observed 
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adverse  effm:t  level  (I.OAKl.)  for 
systemic  toxicity  and  dermal  irritdti(m 
was  not  established. 

iii   A  1-year  do^  ff>edinj{  study  with 
a  l.OAKI,  of  J5()  [)pui  (H  mn'kg/ddv  for 
male  and  female  do^s)  based  on 
decreases  m  KBC.  HCT.  and  W.B. 
increases  m  Heinz  bodies, 
niethemo^iobm.  M(!\'.  M(!H. 
retic  iilocvtes,  platelets,  plasm.i  total 
bilirubin,  spleen  weight,  and  splt?«»n' 
body  vvel^ht  ratio,  and  liver/body 
weight  ratio   Heniatopoiesis  and 
Ninusoidal  engorgement  oi  (  urred  in  the 
spleen,  and  hyperplasia  oc:(  urred  in  the 
marrow  of  the  femur  and  sternum.  The 
liver  showed  an  increased  pigment  in 
the  Kupffer  ..ells  The  NOAEI.  for 
systemic  toxicity  in  both  sexes  is  50 
ppm  (1.9  mg/kg/dayj 

iv.  An  IH-month  mouse 
carcintjgenicity  study  with  no 
carcinogenicity  observed  at  dosage 
levels  up  to  and  including  1. ()()()  ppm. 

v   A  l!-year  rat  carcinogenicity  study 
with  no  carcinogenicity  observed  at 
dosage  levels  up  to  and  including  2.()()() 
ppm  (97  mg/kg/day  and  125  mg/kg/day 
for  males  and  fem.iles.  respectively) 

vi.  In  a  preiKital  devt-lopmental 
toxicity  study  in  .Sprague-D.ivvley  rats 
(25/group).  t»^bufeii(i/.i(le  was 
■idministered  on  gestation  days  f)-15  by 
g.ivage  in  aciiicous  methyl  (  ellulose  ,it 
dose  levels  of  .50.  250,  or  1.000  rng/kg/ 
day  and  a  dose  volume  of  10  ml/kg. 
There  was  no  evidence  of  maternal  or 
developmental  tnxi(  itv:  the  maternal 
,ind  devi'lopiiienl.il  tn\i(  it\  N(  )AKI,  was 
1,000  mg/kg'd,iv 

vii    In  a  prenatal  developmental 
toxi(  itv  studv  ( (inducted  in  New 
/t-alanil  white  rabbitN  (20/groiip). 
tebiifeiiii/.ide  was  admiiiisterc<l  m  5  ml 
kg  of  .Kllieous  methvl  (elliilose.it  ga\agt! 
doses  of  50.  250.  or  1.000  mg'kg  (lav  on 
gest.ltion  davs  7-1')    No  evidence  of 
maternal  or  dt'vi'lnpiiii'iit.il  toxu  it\'  was 
observed,  the  maternal  and 
developfiKMit.d  toxii  itv  NOAKI.  w,is 
1,000  mg/kg/dav 

\'iii    In  a  UI4.J  2-geiiiTatinn 
reprodiK  ttoii  stihh'  in  Spr.igiir  D.i^s  1<'\ 
rals.  tfbufeno/idi'  u  as  administered  .it 
dietary  c(Ui(entralions  of  0.  10.  150.  or 
1.000  ppm  (0.  O.H.  1  15.  or  154  H  mg/kg/ 
day  for  males  and  0.  OS).  12  H.  or  171  1 
mg'kg  (lav  for  females)    The  p.in'iil.il 
systemic  NO.XKI,  vv.is  10  ppm  (()  H'O  '( 
mg/kg/da\  lor  in.iles  and  fem.iles. 
respt'c  tivelv)  and  thf  I.().M:1.  w.is  150 
ppm  ( 1  1  5   1  J  H  ing/kg'(l.i\  for  males  ,iiuj 
fem.iles.  respei  ti\ clvl  h.isfd  on 
decre.ised  body  wiMght.  bod\  vveiglit 
gain,  and  food  i onsumption  in  males, 
and  increased  iiuidciK  e  and 'or  scveritv 
ofs[)lt!nH  pigment.ilion    In  addition, 
there  was  an  nu  reased  ini  ideiK  ••  ,md 
severity  of  extr.imediill.iry 


hfin.itopoiesis  at  2.000  ppm  The 
reproductive  NOAKL  was  150  ppm 
(1 1  5/12.H  mg/kg/day  for  males  and 
females,  respectively)  and  the  LOAEL 
was  2.000  ppm  (154  H/ 171  1  mg/kg/dav 
for  males  and  females,  respet  tively) 
based  on  an  increase  in  the  number  of 
pregnant  females  with  in(  reased 
gestation  duration  and  dystopia.  Effects 
in  the  offspring  consisted  of  decreased 
number  of  pups  per  litter  on  postnatal  . 
days  0  and/or  4  at  2.000  ppm  (154  8/ 
171  1  mg/kg/dav  for  males  and  females, 
respectively)  with  a  NOAEL  of  150  ppm 
(11.5/12  8  mg/kg/day  for  males  and 
ffrmales,  respecitively) 

IX,  in  a  1995  2-generation 
reproduction  study  in  rats,  tebufenozide 
was  administered  at  dietai^' 
concentrations  of  0.  25,  200,  or  2.000 
ppm  (0.  1  6.  12  fi.  or  126,0  mg/kg/day 
for  males  and  0,  18.  14  6,  or  143.2  mg/ 
kg/day  for  females)  For  parental 
systemic  toxicity,  the  NQAEL  was  25 
ppm  (1  ti/1  8  mg/kg/day  in  males  and 
females.  resptHtively).  and  the  LOAEL 
was  200  ppm  (12  6/14  6  mg/kg/day  in 
males  and  females),  based  on 
histopathological  findings  (congestion 
and  e.xtramedullarv  hematopoiesis)  in 
the  spleen.  Additionally,  at  2.000  ppm 
(126.0/143  2  mg/kg/dav  in  M/F). 
treatment-related  findings  included 
reduced  parental  body  weight  gain  and 
increased  mcidenct?  of  hemosiderin- 
ladt'n  cells  in  the  spleen   (lolumnar 
changes  in  the  vaginal  squamous 
(epithelium  and  rediu cd  uterine  and 
ovarian  weights  were  also  observed  at 
2,000  ppm.  but  the  toXK ological 
signifi(  aiK  »•  was  unknown   For 
offspring,  the  systemic  NOAEL  was  200 
ppm  {\2  t)'14  t)  mg/kg/(ia\-  m  males  and 
females),  and  the  LOAEL  was  2.000 
ppm  (126,0/143,2  mg/kg/da\  in  M'F) 
based  on  dec  r(>ased  body  weight  on 
postnatal  days  14  and  21 

X   .SeMT.il  miitagenu  it\'  tests  whii  h 
W(!re  all  negative     These  UK  hide  <in 
Ames  assay  with  and  without  inetaboli(, 
activation,  an  in  v7V'(j  <  vtogeneti(  assay 
in  rat  b«me  marrow  cells,  and  In  vitro 
(  hromosome  aberration  assa\  in  (!HO 
( .-lis,  a  CHO'HCPKT  assay,  a  reverse 
mutation  ass.i\  with  E  Coll.  and  <in 
iins(  heduled  UNA  s\  nthesis  assa\ 
(ID.S)  111  rat  hep,ito(  vtes 

\i    The  ph.irm.K  ()kineti(  s  and 
iiiet.ibolisiii  of  tebufenozide  were 
studied  in  female  .Sprague-Davvley  rats 
(,<-h  se\  group)  receix'ing  a  single  oral 
dose  nl  i  or  :;50  mg/kg  of  RH-5992,    ■*(: 
labeled  ill  one  of  three  positions  (A-ring. 
M-ring  or  N-butvharbon),  The  extent  of 
absorption  was  not  established.  The 
ina|oritv  of  th(-  radio  labeled  material 
w,is  eliminated  or  ex(  reted  in  the  fee  es 
within  48  hours;  small  amounts  (1  to 
7"..  of  the  administered  dose)  were 


excreted  in  the  urine  and  only  traces 
were  excreted  in  expired  air  or 
remained  in  the  tissues.  There  was  no 
tendency  for  bioaccumulation. 
Absorption  and  excretion  were  rapid.  A 
total  of  11  metabolites,  in  addition  to 
the  parent  compound,  were  identified  in 
the  feces;  the  parent  compound 
accounted  for  96  to  99%  of  the 
administered  radioactivity  in  the  high 
dose  group  and  35  tn  43%  in  the  low- 
dose  group.  No  parent  compound  was 
found  in  the  urine;  urinary  metabolites 
were  not  characterized.  The  identity  of 
several  fecal  metabolites  was  confirmed 
by  mass  spectral  analysis  and  other  fecal 
metabolites  were  tentatively  identified 
by  cochromatography  with  synthetic 
standards  A  pathway  of  metabolism 
was  proposed  based  on  these  data. 
Metabolism  proceeded  primarily  by 
oxidation  of  the  three  benzyl  carbons, 
two  methyl  groups  on  the  B-ring  and  an 
ethvl  group  oh  the  A-ring  to  alcohols, 
aldehydes  or  acids.  The  type  of 
metabolite  produced  varies  depending 
on  the  position  oxidized  and  extent  of 
oxidation.  The  butyl  group  on  the 
quaternary  nitrogen  also  can  be  cleaved 
(minor),  but  there  was  no  fragmentation 
of  the  molecule  between  the  benzyl 
rings 

No  qualitative  differences  in 
metabolism  were  obser\ed  between 
sexes,  when  high  or  low  dose  groups 
were  compared  or  when  different 
labeled  versions  of  the  molecule  were 
compared, 

xii.  The  absorption  and  metabolism  of 
tebufenozide  were  studied  in  a  gnnip  of 
males  and  female  bile-duct  cannulated 
rats.  Over  a  72-h(mr  period,  biliary 
excretion  ac;counted  for  30"<.  females  to 
34"<.  males  of  the  administered  dose 
while  urinary  ex(Tetion  acicounted  for 
^55%  of  the  administered  dose  and  the 
carcass  accounted  for  <0.5%  of  the 
administered  dose  for  both  males  and 
females  Thus,  systemic,  absorption 
(perf;ent  of  dose  recoven?d  in  the  bile, 
urine  and  carcass)  was  35%  females  to 
39%  males  The  majority  of  the 
radioac  tivitv  in  the  bile  (20%  females  to 
24". >  males  of  the  administered  dose) 
was  exc;reted  within  the  first  6  hours 
postdosing  indicating  rapid  absorption. 
Furthermore,  urinary  excreticm  of  the 
metabolites  was  essentially  complete 
within  24  hours  postdosing.  A  large 
amount  (67%  males  to  70%  females)  of 
the  administered  dose  was  unabsorbed 
and  excreted  in  the  feces  by  72  hours. 
Total  recover\'  of  radioactivity  was 
105%  of  the  administered  dose. 

A  total  of  13  metabolites  were 
identified  in  the  bile;  the  parent 
compound  was  not  identified  (i.e.  - 
unabsorbed  compound)  nor  were  the 
primar\  oxidation  products  seen  in  the 
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feces  in  the  pharmacokinetics  study. 
The  proposed  metabolic  pathway 
proceeded  by  primani-  oxidation  of  the 
bonzylic  carbons  to  alcohols,  aldehydes 
or  acids.  Bile  contained  most  of  the 
other  highly  oxidized  products  found  in 
the  feces.  The  most  significant 
individual  bile  metabolites  accounted 
for  5%  to  18%  of  the  total  radioactivity 
(males  and/or  females).  Bile  also 
contained  the  previously  undetected  (in 
the  pharmacokinetics  study)  "A"  Ring 
ketone  and  the  "B"  Ring  diol.  The  other 
major  components  were  characterized  as 
high  molecular  weight  conjugates.  No 
individual  bile  metabolite  accounted  for 
>5%  of  the  total  administered  dose. 
Total  bile  radioactivity  accounted  for 
=  17%  of  the  total  administered  dose.  No 
major  qualitative  differences  in  biliary 
metabolites  were  observed  between 
sexes.  The  metabolic  profile  in  the  bile 
was  similar  to  the  metabolic  profile  in 
the  feces  and  urine. 

2.  Short-  and  intermediate-term 
toxicity.  No  dermal  or  systemic  toxicity 
was  seen  in  rats  receiving  15  repeated 
dermal  applications  of  the  technical 
(97.2%)  product  at  1.000  mg/kg/day 
(Limit-Dose)  as  well  as  a  formulated 
(23%  active  ingredient  (a.i))  product  at 
0,  62.5,  250,  or  1,000  mg/kg/day  over  a 
21 -day  period.  The  Agency  noted  that 
in  spite  of  the  hematological  effects  seen 
in  the  dog  study,  similar  effects  were 
not  seen  in  the  rats  receiving  the 
compound  via  the  dermal  route 
indicating  poor  dermal  absorption.  Also, 
no  developmental  endpoints  of  concern 
were  evident  due  to  the  lack  of 
developmental  toxicity  in  either  rat  or 
rabbit  studies.  This  risk  is  considered  to 
be  negligible. 

3.  Chronic  toxicity.  EPA  has 
established  the  chronic  population 
adjusted  dose  (cPAD)  for  tebufenozide 
at  0.018  mg/kg/day.  This  reference  dose 
(RfD)  is  based  on  a  NOAEL  of  1.8  mg/ 
kg/day  and  an  uncertainty  factor  (UF)  of 
100.  The  NOAEL  was  established  from 
the  chronic  toxicity  study  in  dogs  where 
the  NOAEL  was  1.8  mg/kg/day  based  on 
growth  retardation,  alterations  in 
hematology  parameters,  changes  in 
organ  weights,  and  histopathological 
lesions  in  the  bone,  spleen  and  liver  at 
8.7  mg/kg/day.  EPA  determined  that  the 
lOx  factor  to  protect  children  and 
infants  (as  required  by  FQPA)  should  be 
reduced  to  Ix.  Therefore,  the  cPAD  is 
the  same  as  the  RfD:  0.018  mg/kg/day. 

4.  Carcinogenicity.  Tebufenozide  has 
been  classified  as  a  Group  E.  "no 
evidence  of  carcinogenicity  for 
humans,"  chemical  by  EPA. 

C.  Exposures  and  Risks 

1 .  Dietary —  i.  From  food  and  feed 
uses.  Tolerances  have  been  established 


(40  CFR  180.482)  for  the  residues  of 
tebufenozide,  in  or  on  a  variety  of  raw 
agricultural  commodities.  In  today's 
action  tolerances  will  be  established  for 
the  residues  of  tebufenozide  in  or  on  the 
tree  nut  crop  group  including  pistachios 
at  0.1  ppm.  and  on  almond  hulls  at  25.0 
ppm.  Risk  assessments  were  conducted 
by  EPA  to  assess  dietary  exposures  from 
tebufenozide  as  follows: 

Section  408(b)(2)(F)  states  that  the 
Agency  may  use  data  on  the  actual 
percent  of  food  treated  for  assessing 
chronic  dietary  risk  only  if  the  Agency 
can  make  the  following  findings: 
Condition  1,  that  the  data  used  are 
reliable  and  provide  a  valid  basis  to 
show  what  percentage  of  the  food 
derived  from  such  crop  is  likelv  to 
contain  such  pesticide  residue; 
Condition  2.  that  the  exposure  estimate 
does  not  under  estimate  exposure  for 
any  significant  subpopulation  group: 
and  Condition  3.  if  data  are  available  on 
pesticide  use  and  food  consumption  in 
a  particular  area,  the  exposure  estimate 
does  not  understate  exposure  for  the 
population  in  such  area.  In  addition,  the 
Agency  must  provide  for  periodic 
evaluation  of  any  estimates  used.  To 
provide  for  the  periodic  evaluation  of 
the  estimate  of  percent  crop  treated 
(PCT)  as  required  by  section 
408(b)(2)(F),  EPA  niay  require 
registrants  to  submit  data  on  PCT. 

a.  Acute  exposure  and  risk.  Acute 
dietary  risk  assessments  are  performed 
for  a  food-use  pesticide  if  a  toxicological 
study  has  indicated  the  possibility  of  an 
effect  of  concern  occurring  as  a  result  of 
a  1-day  or  single  exposure.  Neither 
neurotoxicity  nor  systemic  toxicity  was 
observed  in  rats  given  a  single  oral 
administration  of  tebufenozide  at  0,  500. 
1,000  or  2.000  mg/kg.  No  maternal  or 
developmental  toxicity  was  observed^ 
following  oral  administration  of 
tebufenozide  at  1 ,000  mg/kg/day  (Limit- 
Dose)  during  gestation  to  pregnant 
rabbits.  This  risk  is  considered  to  be 
negligible. 

b.  Chronic  exposure  and  risk.  In 
conducting  the  DEEM  (Dietary  Exposure 
Evaluation  Model)  analysis  for  chronic 
exposure  to  and  risk  from  tebufenozide 
residues  in  food,  the  Agency  used 
tolerance  level  residues  and  some  PCT 
(Tier  2).  For  the  subject  crops,  the 
tolerances  used  are:  0.1  ppm  for  tree 
nuts  (including  pistachios)  and  25.0 
ppm  for  almond  hulls.  The  analysis 
evaluates  individual  food  consumption 
as  reported  by  respondents  in  the 
USDA.  Continuing  Surveys  of  Food 
Intake  by  Individuals  conducted  in  1989 
through  1992.  Summaries  of  the 
exposures  and  their  representations  as 
percentages  of  the  cPAD  for  the  general 


population  and  subgroups  of  interest  are 
presented  in  Table  1. 

Table  1.  Chronic  Exposure  Anal- 
ysis BY  THE  DEEM  System  for 
Tebufenozide 

Expo- 
Population  subgroup      (^n'ka  cPAD°o 
dayf 

US  population  (48       0  0026        14°o 

continguous 

states) 
Non-nursing  infants       0  0097        54°o 

(<1  years  oW) 
Females  (13-»-/nurs-       0  0024       13% 

mg). 

In  the  table,  •cPAD%"  means  cP.\D% 
=  Exposure  x  100%  divide  by  cPAD. 

The  subgroups  listed  above  are;  (1) 
The" U.S.  population  (48  continguous 
states  ):  (2)  highest  exposed  population 
subgroup  that  includes  infants  and 
children;  and  (3)  females  13-t-. 

This  chronic  dietary  (food  only)  risk 
assessment  should  be  viewed  as 
conservative.  Further  refinement  using 
anticipated  residue  values  and 
additional  PCT  information  would 
result  in  a  lower  estimate  of  chronic 
dietary  exposure  from  food. 

The  estimates  of  PCT  were  used  as 
follows.  In  all  cases  the  maximum 
estimates  were  used. 


Crop 


Average        Maximum 


Almoncjs 

<1%  

<1% 

Apples  

1%  

2% 

Beans/Peas,  Dry  , 

0%  

1% 

Cabbage.  Fresh  .  . 

2%  

3% 

Cole  Crops  

1%  

2% 

Cotton  

1%  

4% 

Spinach.  Fresh  

2%   

3% 

Spinach,  Proc- 

20%   

29% 

essed 

Sugarcane  

Walnuts  

3%  

5% 

10%  

16% 

ii.  From  drinking  water —  a.  Acute 
exposure  and  risk.  Because  no  acute 
dietary  endpoint  was  determined,  the 
Agency  concludes  that  there  is  a 
reasonable  certainty  of  no  harm  from 
acute  exposure  from  cfrinking  water. 

h.Chronic  exposure  and  risk.  The 
Agency  calculated  the  Tier  I  Estimated 
Environmental  Concentrations  (EECs) 
for  tebufenozide  using  generic  expected 
environmental  concentration  (GEN^EC) 
(surface  water)  and  screening 
concentration  in  ground  water  (SCI- 
GROW)  (ground  w'ater)  models  for  use 
in  the  human  health  risk  assessment. 
For  chronic  exposure,  the  worst  case 
EECs  for  siirface  water  and  ground  water 
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were  If)  ')  p.irts  pt'rbilliim  ((iph)  .imi 
1  114  ()()b.  rt'spci  livriv   Thfsc  v.iliic^ 
ri'iirfscnt  upptT  liniiiui  fstim.itcs  ot  ttif 
cnno-ntrations  thiil  lui'^ht  b«'  fmiiici  in 
surf.K  f  dud  gnniiul  vv.iter  Tht-M' 
modfliiik;  d.it.i  vvcrt-  < ompan^d  to  the 
1  hroiiK   ilriiikiiiv;  vvaltT  levels  nt 


(  Drnparisiin  (DVVLOC)  for  tpbufenozidt- 
Ml  v;r(iuiid  and  surfa(  f  water  (SOP  for 
Drinking  Watt-r  Hxfiosiirc  and  Risk 
Assessments,  Noveinht-r  _'().  1*)M7| 

For  purposes  of  chronic,  risk 
assessment,  the  estimated  maximum 
concentration  for  tebufeno/uie  in 


surface  and  ground  waters  (16.5 
ppb=lh  5  ng/L)  was  compared  to  the 
back-(.ai(  ulated  human  health  DWI.OCs 
for  the  chronic  (non-cancer)  endpoint 
These  DVVLOfis  for  \arious  population 
categories  are  summarized  in  Table  2. 


Table  2.  Drinking  Water  Levels  of  Comparison  for  Chronic  Exposure  to  Tebufenozide' 


Population  Category^ 


Chronic  RfD 
(mg/kg/day) 


Food  expo- 
sure 
(mg/Kg/day) 


Max  water 

exposure 

(mg'kg'day) 


DWLOC  * 
(Mg/L) 


EEC  calc. 
max   (ng/L) 


U  S   population  (48  conlinguous  states) 

Females  (13*  years)  

Non-nursing  inlanis  (•  1  year) 


0018 
0018 
0018 


0  0026 
0  0024 
0  0097 


00154 
0  0156 
0  0083 


540 

470 

83 


165 
165 
165 


'Values  are  expressed  to  2  significant  figures 

^Within  each  of  these  categories  the  subgroup  with  the  highest  food  exposure  was  selected 
-•Maximum  water  exposure  (chronic)  (mg/kg/day)  =  Chronic  PAD  (mg/kg/'dayl— Food  exposure  (mg/kg/day) 
'»DWLOC(ng/L)  =  Max  water  exposure  (m^kaday)  x  body  wt  (kg)  »  [(10  '  mgMg)  x  water  consumed  daily  (Lday)] 

^HED  Default  txxty  weights  are   General  U  S    population    70  kg   females  (13*  years  old).  60  kg   other  adult  populations.  70  kg.  and.  all  in- 
fants/children, 10  kg 
«HED  Default  daily  drinking  rates  are  2  Lday  tor  adults  and  1  Lday  for  children 
EEC   Estimated  Environniental  Concentration   (Chronic  56day  value) 


2   Fmin  nnn-diftarv  fxposurf  There 
is  a  potential  for  oci  up.itional  exposure 
to  tebufenozide  durin^  mixing,  loading, 
and  application  activities.  However,  the 
Agencv  did  not  identify  dermal  or 
inhalation  erulpoints  for  tebufenozide 
and  determined  that  risks  from  these 
routes  of  exposure  are  negligible 

3.  (Mmuhitivf  t'xposurf  U>  substancfs 
ivith  (I  cnmmnn  mcchdnisni  ot  toxicity 
.Section  40H(b)(2)(n)(v)  requires  that, 
when  considering  whether  to  (Establish, 
modifv.  or  revoke  a  tolerance,  the 
Agt'iK  \'  consider  "av.iilable 
information"  i oncerning  the  cumulative 
effects  of  a  particular  pesticide's 
residues  and  "other  sufistances  that 
have  d  comnKni  me<  hanism  of  toxicity  " 

EPA  does  not  have,  at  this  time, 
available  d.jt.i  to  determine  whether 
tebiufenozide  has  ,i  (  ommon  me(  hanism 
of  loxK  itv  with  other  substances  or  how 
to  nil  hide  this  [lesln  uie  in  ,i  c  umulative 
risk  assessment    I  nlike  other  pesticides 
for  which  V.VA  has  followed  a 
cumulative  risk  ap[)riia(.h  based  on  a 
(  omiiiiiii  me(  h.uiism  of  toxicitv. 
tebufenozide  does  not  appear  to 
produce  a  toxic  metabolite  produi  ed  b\ 
other  substances.  For  the  purposes  of 
this  tolerant  e  .•(  tion.  therefore.  KP.\  h.is 
not  assumiHl  that  lebuleiiozide  li.is  .i 
( iimmon  mechanism  of  toxir  itv  witli 
other  subslaiK  I's   For  inform, ition 
reg.irdiiig  liP.X  s  efforts  tn  (ietennine 
which  chemi(  als  have  a  (  nininun 
me(  hanism  of  toxii  it\  <ind  to  ev.iju.ite 
file  I  umulative  effe(  ts  ol  siu  li 
I  heiUK  als.  see  the  final  rule  for 
Hifenthnii  Pestic  ide  Tolerances  (fi2  FK 
b29(il.  November  2fi.  iy97).     • 


/)  Afigrcf^ate  FUsks  and  Determination  of 
Safety  for  U.S.  Population 

1  Acute  risk  The  Agency  Ai'^  not 
identify  an  acute  dietary  toxicological 
endpoint.  therefore,  the  risk  from  this 
routr*  of  exposure  is  negligible. 

2  Chronic  risk.  I 'sing  the  exposure 
assumptions  dest:ribed  above,  and 
taking  into  account  the  completeness 
and  reliahilitv  of  the  toxicity  data,  the 
Agencv  has  cont;luded  that  dietary  (food 
only)  exposure  to  tebufenozide  will 
utilize  14%  of  the  cPAD  for  the  I.'  S 
population,  and  ri4"4i  of  the  cPAD  for 
the  most  highly  exposed  population 
subgroup  (non-  nursing  infants  <1  vr) 
KP.\  generally  has  no  concern  for 
exposures  below  10()"i.  of  thecPAD 
.Submitted  environmental  fate  studies 
suggest  that  tebufenozide  is  moderately 
persistent  to  persistent  and  mobil(!. 
thus,  tebufenozide  could  potentially 
le.icli  to  ground  water  and  runoff  to 
surfai  e  water  under  certain 
environmental  conditions  The 
modeling  data  for  tebufenozide  indicate 
levels  less  than  the  Agency's  DWl.CKis. 
There  are  no  chronic  non-  oc(  upational ' 
residential  exposures  exfiei  ted  for 
tehutenozide    Therefore,  the  ."Xgenc  v 
(OIK  hides  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
adults,  infants  and  i  hildren  from 

(  hrotlK   aggreg.ite  exposure  to 
tebufenozide  residues 

;t    Short   iiikI  tutfrn\t'(iiiiti'-trrn\  risk 
There  ,ire  piitenti.il  non-o(  i  up.itional 
resiilential  short-term  post  applii  ation 
exposures  (mi  ideiital  non-dietarv 
ingestion)  to  toddlers  from  the  use  of 
tebufenozide  on  ornamentals.  However. 
siiK  e  the  .XgeiK  y  did  not  identif\'  acute 
dietary  endpoint.  the  short-term  post 


application  exposure  risk  assessment  is 
expected  to  be  negligible.  Intermediate- 
term  incidental  non-dietar\'  exposures 
are  not  expected. 

4.  Determination  of  safety.  Based  on 
these  risk  a.ssessments,  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  from  aggregate 
exposure  to  tebufenozide  residues. 

E  Aggregate  Risks  and  Determination  of 
Safety  for  Infants  and  Children 

1 .  Safety  factor  for  infants  and 
children.  In  assessing  the  potential  for 
additional  sensitivity  of  infants  and 
children  to  residues  of  tebufenozide, 
EPA  considered  data  from 
developmental  toxicitv  studies  in  the  rat 
and  rabbit  and  a  2-generation 
reproduction  study  in  the  rat.  The 
developmental  toxicity  studies  are 
designed  to  evaluate  adverse  effects  on 
the  developing  organism  resulting  from 
maternal  pesticide  exposure  gestation 
Reproduction  studies  provide 
information  relating  to  effects  from 
exposure  to  the  pesticide  on  the 
reproductive  capability  of  mating 
animals  and  data  on  systemic  ttjxicitv. 

FFDC.A  section  408  provides  that  EPA 
shall  apply  an  additional  tenfold  margin 
of  safety  for  infants  and  children  in  the 
case  of  threshold  effects  to  account  for 
prenatal  and  postnatal  toxicity  and  the 
completeness  of  the  data  base  unless 
EPA  determines  that  a  different  margin 
of  safety  will  bo  safe  for  infants  and 
children  Margins  of  .safety  are 
int;orporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  margin 
of  exposure  (MOE)  analysis  or  through 
using  uncertainty  (safety)  factors  in 
calculating  a  dose  level  that  poses  no 
appreciable  risk  to  humans.  EPA 


Federal  Register/ Vol.  65,  No.  101 /Wednesday,  May  24.  2000/Rules  and  Regulations  33477 


believes  that  reliable  data  support  using 
the  standard  uncertainty  factor  (usually 
100  for  combined  interspecies  and 
intraspecies  variability)  and  not  the 
additional  tenfold  MOE/uncertainty 
factor  when  EPA  has  a  complete  data 
base  under  existing  guidelines  and 
when  the  severity  of  the  effect  in  infants 
or  children  or  the  potency  or  unusual 
toxic  properties  of  a  compound  do  not 
raise  concerns  regarding  the  adequacy  of 
the  standard  MOE/safety  factor. 

2.  Conclusion.  There  is  a  complete 
toxicity  data  base  for  tebufenozide  and 
exposure  data  are  complete  or  are 
estimated  based  on  data  that  reasonably 
accounts  for  potential  exposures.  For 
the  reasons  summarized  above,  the 
Agency  concludes  that  an  additional 
safety  factor  is  not  needed  to  protect  the 
safety  of  infants  and  children. 

3.  Acute  risk.  Since  no  acute 
toxicological  endpoints  were 
established,  it  is  unlikely  that  acute 
aggregate  risk  exists. 

4.  Chronic  risk.  Using  the  exposure 
assumptions  described  above,  and 
taking  into  account  the  completeness 
and  reliability  of  the  toxicity  data,  the 
Agency  has  concluded  that  dietary  (food 
only)  exposure  to  tebufenozide  will 
utilize  14%  of  the  cPAD  for  the  U.S. 
population,  and  54%  of  the  cPAD  for 
the  most  highly  exposed  population 
subgroup  (non-nursing  infants  <1  yr). 
EPA  generally  has  no  concern  for 
exposures  below  100%  of  the  cPAD. 
Despite  the  potential  for  exposure  to 
tebufenozide  in  drinking  water  and  from 
non-dietar>'.  non-  occupational 
exposure,  EPA  does  not  expect  the 
aggregate  exposure  to  exceed  100%  of 
the  RfD. 

5.  Short-  or  intermediate-term  risk. 
Short-  and  intermediate-term  risks  are 
judged  to  be  negligible  due  to  the  lack 
of  significant  toxicological  effects 
observed. 

6.  Determination  of  safety.  Based  on 
these  risk  assessments,  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  infants  and 
children  from  aggregate  exposure  to 
tebufenozide  residues. 

rV.  Other  Considerations 

A.  Metabolism  in  Plants  and  Animals 

1.  Nature  of  the  residue — Plants.  The 
qualitative  nature  of  the  residue  in 
plants  is  adequately  understood  based 
upon  acceptable  apple,  sugar  beet,  and 
rice  metabolism  studies.  The  Agencv 
has  concluded  that  the  residue  of 
regulatory  concern  is  tebufenozide  per 
se. 

2.  Nature  of  the  residue — Animal.  The 
results  of  the  ruminant  and  poultry 
metabolism  studies  have  been  reviewed 


by  the  Agency  and  the  determination 
was  made  that  the  tebufenozide  residues 
of  regulatory'  concern  in  animals  are  the 
parent  tebufenozide  and  the  four 
metabolites  designated:  RH-2703 
[benzoic  acid,  3.5-dimethvl-l-(l,l- 
dimethylethyl)-2-((4- 
carboxymethyl)benzoyl)hydrazide],  RH- 
9886  [benzoic  acid,  3-hydroxvmethvl,5- 
methyl-l-(l  .l-dimethylethyl)-2-(4-  ' 
ethylbenzoyl)hydrazidel,  the  stearic 
acid  conjugate  of  RH-9886,  and  RH- 
0282  [benzoic  acid,  3-hydroxymethyl-5- 
methyl-l-(l,l-dimethylethyl)-2-(4-('l- 
hydroxyethyl)  benzoyl)hydrazide]. 

B.  Analytical  Enforcement  Methodology 

1.  Analytical  methods — Plant  tissues. 
The  Rohrn  and  Haas  method  TR  34-95- 
20.  with  minor  modifications,  was  used 
to  determine  tebufenozide  residue  levels 
in/on  pecans  and  almonds  (MRID 
44414304).  This  method  has  been 
validated  by  EPA  and  was  submitted  to 
the  Food  and  Drug  Administration 
(FDA)  for  inclusion  in  PAM  II.  The 
method  limit  of  quantitation  (LOQ)  and 
limit  of  detection  (LOD)  for 
tebufenozide  are  0.01  ppm  and  0.003 
ppm,  respectively. 

2.  Analytical  methods — Animal 
tissues,  a' submitted  HPLC/UV  Method. 
Rohm  and  Haas  Method  TR  34-96-109. 
has  been  determined  to  be  adequate  for 
collecting  data  on  residues  of 
tebufenozide  in  animal  tissues.  The 
validated  LOQ  for  tebufenozide  in 
animal  tissue  is  0.02  ppm.  The  LOQ  for 
each  of  the  metabolites  studied  are  as 
follows;  RH-2703  in  liver,  0.02  ppm: 
RH-9886  and  RH-0282  in  meat.  0.02 
ppm;  RH-9526  in  fat,  0.02  ppm.  The 
LODs  for  the  analytes  are  0.006  ppm  in 
tissues. 

3.  Multi-residue  methods.  Rohm  and 
Haas  has  previously  submitted  data 
involving  multi-residue  method  testing. 

Adequate  enforcement  methodology 
(example — gas  chromatography)  is 
available  to  enforce  the  tolerance 
expression.  The  method  may  be 
requested  from;  Calvin  Furlow.  PRRIB. 
IRSD  (7502C).  Office  of  Pesticide 
Programs.  Environmental  Protection 
Agency.  Ariel  Rios  Bldg..  1200 
Pennsylvania  Ave..  NVV..  Washington. 
DC  20460;  telephone  number:  (703) 
305-5229;  e-mail  address: 
furlow.calvin@epa.gov. 

C.  Magnitude  of  Residues 

1.  The  petitioner  submitted  data  from 
tests  on  pecans,  almonds,  and  almond 
hulls.  A  bridging  study  was  also 
submitted  showing  that  there  were  no 
differences  in  the  amount  of  RH-5992 
residues  on  pecans  (nutmeat)  from  the 
two  formulations.  Residues  of 
tebufenozide  were  determined  in/on 


nuts  harvested  11-14  days  following  the 
last  of  4  foliar  applications  of 
tebufenozide  for  a  total  of  -2.0  lbs  ai/ 
acre  per  season  (Ix  the  proposed 
seasonal  rate).  Tebufenozide  residues 
in/on  pecans  were  below  the  LOQ  of 
0.01  ppm;  values  ranged  from  <0.003 
ppm  (the  LOD)  to  0.0058  ppm. 
Tebufenozide  residues  in/on  almonds 
were  <  0.003-0.052  ppm.  and  in/on 
almond  hulls  were  7.880-19.9  ppm. 

2.  The  inclusion  of  pistachios  into  the 
tree  nut  crop  group  without  a  change  in 
the  representative  crops,  pecans  and 
almonds,  has  been  recommended  but 
has  not  as  yet  been  published.  The 
submitted  pecan,  almond,  and  almond 
hull  field  trial  residue  studies  are 
adequate  to  support  the  proposed  0.1 
ppm  tolerance  for  the  tree  nut  crop 
group  including  pistachios  and  the  25.0 
ppm  tolerance  for  almond  hulls. 

3.  Processed  food /'feed.  There  are  no 
tree  nut  (including  pistachio)  processed 
commodities  of  regulatory  interest. 

D.  International  Residue  Limits 

Codex  MRLs  have  been  established 
for  residues  of  tebufenozide  in/on  pome 
fruit  (1.0  ppm),  husked  rice  (0.1  ppm) 
and  walnuts  (0.05  ppm).  Tebufenozide 
is  registered  in  Canada,  and  a  tolerance 
for  residues  in/on  apples  is  established 
at  1.0  ppm.  EPA  has  set  the  pome  fruit 
tolerance  at  1.0  ppm  to  harmonize  with 
the  Codex  and  Canadian  levels. 

E.  Rotational  Crop  Restrictions 

Since  tree  nuts  and  pistachios  are 
perennial  crops,  rotational  crop 
restrictions  are  not  required  for  the  tree 
nut  crop  group  and  pistachios. 

V.  Conclusion 

Therefore,  the  tolerances  are 
established  for  residues  of  tebufenozide, 
in  or  on  the  tree  nut  crop  group 
(including  pistachios)  at  0.1  ppm.  and 
on  almond  hulls  at  25  ppm. 

VI.  Objections  and  Hearing  Requests 

Under  section  408(g)  of  the  FFDCA.  as 
amended  by  the  FQPA.  any  person  may 
file  an  objection  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  The  EP.^ 
procedural  regulations  which  govern  the 
submission  of  objections  and  requests 
for  hearings  appear  in  40  CFR  part  1 78. 
Although  the  procedures  in  those 
regulations  require  some  modification  to 
reflect  the  amendments  made  to  the 
FFDCA  by  the  FQPA  of  1996.  EPA  will 
continue  to  use  those  procedures,  with 
appropriate  adjustments,  until  the 
necessary  modifications  can  be  made. 
The  new  section  408(g)  provides 
essentially  the  same  process  for  persons 
to  "object"  to  a  regulation  for  an 
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exemption  from  tht'  rt>quirt'nienf  of  .i 
tolerance  issu»;d  bv  KFA  under  new 
section  40H(d).  as  vva.s  provided  m  the 
old  FFDCA  sections  4()H  and  409 
However,  the  period  for  filing  objections 
is  now  fiO  days,  rather  than  30  days. 

A    What  Do  I  S'ffd  to  Do  Tn  Ftlt-  an 
Ohiertion  or  Rrifiicst  a  licannii' 

You  must  file  voiir  objection  or 
request  a  hfiaring  on  this  regulation  in 
accordance  with  the  instructions 
provided  in  this  unit  and  in  40  CFR  part 
178.  To  ensure  proper  receipt  bv  EF'A. 
vou  must  identify  docket  control 
number  ()PF-:i00999  in  the  subject  line 
on  the  first  page  of  vour  submission  All 
requests  must  be  in  writing,  and  must  be 
mailed  or  delivered  to  the  Hearing  lllerk 
on  or  before  fulv  24,  2000 

1    Filing  the  rfqiifst  Your  objection 
must  specify  the  specific  provisions  m 
the  regulation  that  you  object  to.  anil  the 
grounds  for  the  objections  (40  C:FR 
178.25).  If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issue(s)  on  which  a  hearing 
is  requested,  the  re(}uestor's  contentions 
on  such  issues,  and  a  summary  of  any 
evidenc:e  relied  upon  by  the  objtMitor  (40 
CFR  178.27).  information  submitted  in 
connHctiim  with  an  objec:tion  or  hearing 
recjuest  may  be  claimed  confidential  by 
marking  any  part  or  all  of  that 
information  as  (IBl.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  m 
40  CFR  part  2   A  lopy  of  the 
information  that  does  not  contain  CB! 
must  be  submitted  for  inclusion  in  the 
public  rei:ord   Information  not  marked 
confidential  m.iy  b<  disi  loseii  publicly 
by  EPA  without  [irior  notice. 

Mail  your  written  request  to:  Office  of 
the  Hearing  Clerk  (1900),  Environmental 
Protec:tion  Agency,  .-Kriel  Rios  Hldg  . 
1200  Pennsylvania  Ave  ,  NVV  , 
Washington,  DC  204H0  You  may  also 
deliver  your  retjuest  to  the  Office  of  the 
Hearing  Clerk  in  Rm.  C4()0,  Waterside 
Mall,  401  M  .St  .  SW  ,  Washington.  HC 
20460  The  Office  of  the  Hearing  ( ilerk 
is  open  from  8  ,i  in   to  4  p  m,,  Monday 
through  Friday,  exc  hiding  legal 
holidays.  The  telephone  number  for  the 
Office  of  the  Hearing  Clerk  is  (202)  2h()- 
48B5. 

2.  Tnlerancp  fpf  pavnwnt  lf\i)ufile 
an  objection  or  recpiest  a  hearing,  you 
must  also  pay  the  fee  prescribed  by  40 
CFR  180  :i.t(i)  or  rcHjuest  a  waiver  of  that 
lee  pursuant  to  40  CFR  180  A.^m)   You 
must  mail  the  fee  to   V,\'.\  Headquartc^rs 
Acuiounting  Operations  Hranc;h,  Office 
ofPestic;ide  Programs.  PO.  Box 
:ifi()277M,  Pittsburgh,  PA  15251    Please 
identify  the  fee  siibinissiim  bv  labeling 
it  "Toleranc:e  Petition  Fees.'" 


EPA  is  authorizc^d  to  waive  any  fee 
requirement   'when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refiind  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection"  For 
additiimal  information  regarding  the 
waiver  of  the-     fees,  you  may  c:ontact 
James  Tompkins  hy  phone  at  (70!)  305- 
5<)97,  bv  e-mail  at 

tompkins.jim@epa.gov,  or  by  mailing  a 
rcHjuest  for  information  to  Mr.  Tompkins 
,it  Registration  Division  (7505C),  Office 
of  Pesticide  Programs.  Environmental 
Protection  Agency,  Ariel  Rios  Bldg  . 
1200  Pennsylvania  Ave.,  NW., 
Washington,  DC:  20460. 

If  you  would  like  to  request  a  waiver 
of  the  tolerance  objection  fec;s,  you  must 
mail  your  rf>quest  for  suc:h  a  waiver  to: 
lames  HoUins,  Information  Resourctfs 
and  .Services  Division  (7502C),  Office  of 
F'(!sticide  Programs,  Environmental 
Protection  Agency,  Ariel  Rios  Bldg.. 
1200  Pimnsylvania  Ave..  NW., 
Washington,  DC:  2046U. 

3.  Copifs  for  thr  Dockft  In  addition 
to  filing  an  objection  or  hearing  request 
w  ith  the  Hearing  C'lerk  as  described  in 
Unit  VI. A.,  you  should  also  .send  a  c:opy 
of  your  request  to  the  PIRIB  for  its 
inc;lusion  in  the  official  record  that  is 
desc:ribed  in  Unit  IB. 2.  Mail  your 
copies,  identified  bv  docket  control 
number  OPP-300999,  to:  Public 
Information  and  Records  Integrity 
Branch,  Informatum  Resources  and 
.Services  Division  (7502C').  Offic:e  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  Ariel  Rios  Bldg  . 
1200  Pennsylvania  Ave  .  NW., 
Washington,  DC  20460  In  person  or  by 
courier,  bring  a  c:opy  to  the  location  of 
the  PlRlB  described  in  Unit  IB  2.  You 
may  also  send  an  elec:tronic  copy  of 
your  rcKjuest  via  e-mail  to:  opp- 
doc;kc?t@c^pa,gov   Please  use  an  ASCII 
file  format  and  avoid  the  u.se  of  special 
c:hara(:ters  and  any  form  of  enc:r\'ption. 
(iopies  of  elec:tronic  objec:tions  and 
hearing  rt^quests  will  also  be  ac:c;ept£Hl 
on  disks  in  WordPerfect  6  1/8  0  file 
format  or  .XSCII  file  format.  Do  not 
include  any  CBl  in  your  (dm:tronic  copy. 
\'oii  ina\  also  submit  an  electronic  copy 
of  your  rec]uest  at  many  Federal 
Depository  Libraries. 

B  Whpn  Will  the  Agency  Grant  a 
Request  for  a  Heannfi' 

.\  recjuest  for  a  hearing  will  be  granted 
if  the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
■rh<;re  is  a  genuine  and  substantial  issue 
of  fac  t;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
rc'questor  would,  if  established  resolve 
one  or  more  of  suc:h  issues  in  favor  of 
the  rec]uestor.  taking  into  account 
unc;ontested  claims  or  facts  to  the 


contrary;  and  resolution  of  the  factual 
issue(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify' 
the  action  requested  (40  CFR  178.32). 

VII.  Regulatory  Assessment 
Requirements 

This  final  rule  establishes  a  tolerance 
under  FFDCA  section  408(d)  in 
response  to  a  petition  submitted  to  the 
Agency.  The  Office  of  Management  and 
Budget  (OMB)  has  c^xempted  these  types 
of  actions  from  review  under  Executive 
Order  12866,  entitled  Regulaton' 
Planning  and  Revieiv  (58  FR  51735, 
October  4,  1993).  This  final  rule  does 
not  contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA).  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104—4).  Nor  does  it  require  any 
prior  consultation  as  sp(K;ified  by 
Executive  Order  13084,  entitled 
Consultation  and  Coordination  with 
Indian  Tribal  Governments  (63  FR 
27655,  May  19,  1998):  special 
considerations  as  required  by  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
.\finorit\-  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16. 
1994);  or  require  OMB  reviev\'  or  any 
Agenc:v  action  under  Executive  Order 
13045,  entitled  Protection  of  Children 
from  Environmental  Health  Risks  and 
Safety  Risks  (62  FR  19885,  April  23, 
1997).  This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  voluntary' 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA).  Public  l^w  104-113,  section 
12(d)  (15  U.S.C.  272  note).  Since 
tolerances  and  exemptions  that  are 
established  on  the  basis  of  a  petition 
under  FFDCA  .section  408(d),  such  as 
the  tolerance  in  this  final  rule,  do  not 
require  the  issuance  of  a  proposed  rule, 
the  requirements  of  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
seq.)  do  not  apply.  In  addition,  the 
Agency  has  determined  that  this  action 
will  not  have  a  substantial  direct  effect 
on  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  entitled 
Federalism  (64  FR  43255.  August  10, 
1999).  ExcH;utiv'e  Order  13132  requires 
EPA  to  develop  an  accountable  process 
to  ensure  "meaningful  and  timely  input 
bv  State  and  local  officials  in  the 
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development  of  regulatory  policies  that 
have  federalism  implications.'"  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."'  This  final  rule 
directly  regulates  growers,  food 
processors,  food  handlers  and  food 
retailers,  not  States.  This  action  does  not 
alter  the  relationships  or  distribution  of 
power  and  responsibilities  established 
by  Congress  in  the  preemption 
provisions  of  FFDCA  section  408(n)(4). 

VIII.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act.  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  final 
rule  in  the  Federal  Register.  This  final 
rule  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests,  Reporting  and  recordkeeping 
requirements. 

Dated:  May  10,  2000. 

James  Jones, 

Director,  Registration  Division.  Office  of 
Pesticide  Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q),  (346a) 
and  371. 

2.  In  §  180.482,  by  alphabetically 
adding  the  following  entries  to  the  table 
in  paragraph  (a)(1)  to  read  as  follows. 

§  1 80.482    Tetxitonozide;  tolerances  for 
residiMS. 


CommcxJity 


Parts 
per  mil- 
lion 


Almoncj  hulls 


Tree  nut  crop  group  Including  pis- 
tachios   


25 


01 
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(a)  Generai.  (1)  *** 


46  CFR  Part  515,  545 
[Docket  No.  00-06] 

Interpretations  and  Statements  of 
Policy  Regarding  Ocean 
Transportation  Intermediaries 

AGENCY:  Federal  Maritime  Commission. 
ACnON:  Interpretive  rule. 

summary:  The  Federal  Maritime 
Commission  amends  its  regulations  for 
interpretive  statements  of  policy  to 
interpret  a  section  of  its  regulations 
regarding  ocean  transportation 
intermediaries  to  clarify  the  claim 
settlement  procedures. 
DATES:  This  rule  is  effective  June  23, 
2000. 

FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  Panebianco,  General  Counsel, 
Federal  Maritime  Conmiission,  800 
North  Capitol  St.  NW.  Room  1018. 
Washington,  DC  20573-0001;  (202)  523- 
5740. 

SUPPLEMENTARY  INFORMATION:  On  March 
8,  1999,  the  Federal  Maritime 
Commission  published  a  final  rule  and 
interim  final  rule  to  add  new  regulations 
at  46  CFR  part  515  to  implement 
changes  made  by  the  Ocean  Shipping 
Reform  Act  of  1998  ("OSRA"),  Public 
Law  105-258,  112  Stat.  1902,  to  the 
Shipping  Act  of  1984  ("Shipping  Act"), 
46  U.S.C.  app,  1701  et  seq..  relating  to 
ocean  transportation  intermediaries 
("OTIs").  64  FR  11156-11183.  Section 
515.23(b)  sets  forth  the  claim  settlement 
procedure  for  claimants  seeking  to 
pursue  a  claim  against  an  OTI.  The 
Interpretive  Rule  seeks  to  clarify  the 
Commission's  intention  with  respect  to 
this  procedure,  as  there  have  been 
reported  misunderstandings  in  the 
industry  as  to  the  responsibilities 
inherent  in  this  requirement. 

Section  515.23(b)(1)  sets  forth  the 
claim  settlement  procedures  and 
provides,  in  part,  that: 


If  d  party  does  not  file  a  complaint  with  the 
Commission  pursuant  to  section  11  of  the 
.•\ct.  but  otherwise  seeks  to  pursue  a  claim 
against  an  ocean  transportation  intermediarv 
bond.  insuran(  e  or  other  suret\  for  damages 
arising  from  its  transportation-related 
activities,  it  shall  attempt  to  resolve  its  claim 
with  the  financial  responsibility  provider 
prior  to  seeking  pa\ment  on  anv  judgment  for 
damages  obtained. 

It  is  the  Commission's  intention  that  a 
claimant  seeking  to  settle  a  claim  in 
accordance  with  this  section  should 
promptly  provide  to  the  financial 
responsibility  provider  all  documents 
and  information  relating  to  and 
supporting  its  claim  for  the  purpose  of 
evaluating  the  validity  and  subject 
matter  of  the  claim.  The  information 
relevant  to  the  claim  settlement 
procedure  includes  documents  such  as 
bills  of  lading,  as  well  as  the  existence 
of  pending  court  claims  or  judgments 
obtained. 

In  addition,  the  financial 
responsibility  provider  is  allowed  to 
evaluate  the  validity  of  the  claim  during 
the  settlement  process  in  §  515.23(b)(1). 
However,  if  the  parties  do  not  reach  a 
settlement  of  the  claim,  the  financial 
responsibility  provider,  in  accordance 
with  section  19  of  the  Shipping  Act.  46 
U.S.C.  app.  1718  (1999),  and  46  CFR 
515.23(b)(2),  must  pay  on  a  final 
judgment  and  may  only  inquire  into  the 
extent  that  the  damages  claimed  arise 
from  the  transportation-related  activities 
of  the  OTI,  under  section  3(17)  of  the 
Shipping  Act,  46  U.S.C.  app.  1702(17). 

Furthermore,  if  settlement  of  the 
claim  is  not  reached,  the  financial 
responsibility  provider  may  not 
unilaterally  reduce  the  amount  awarded 
in  a  final  court  judgment;  Congress  has 
determined  that,  at  that  point,  a 
financial  responsibility'  provider  must 
pay  on  a  final  judgment  for  damages 
arising  from  the  transportation-related 
activities  of  the  OTI,  and  the 
Commission  cannot  nullify  that 
statutory  requirement.  However,  the 
financial  responsibility  provider  and  the 
claimant  are  not  precluded  fi'om 
mutually  agreeing  to  compromise  the 
amount  awarded  in  a  final  judgment.  In 
the  event  that  the  financial 
responsibility  provider  believes  that  a 
judgment  against  its  OTI  bond  principal 
was  obtained  fraudulently,  or  that  the 
claim  underlying  the  judgment  is  itself 
fraudulent,  the  financial  responsibility 
provider  is  not  precluded  from 
challenging  a  judgment  if  permitted  in 
the  jurisdiction  where  it  was  obtained. 
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Relevant  Federal  Rules  That  May 
Duplicate.  Overlap,  or  Conflict  With  the 
New  Rule. 

Thf  (iornmissidn  is  iidI  aware  of  any 
other  ft'dfrai  rule-  that  iliiplicatf, 
overlap,  or  (onflii  t  with  the  final 
rulfmaking 

List  of  Subjects 

46CFH  Part  5l't 

E.xports.  Freight.  Freight  forwarders, 
Maritime  c:arriers.  N(>ii-vessel-op)eratiiig 
common  carriers.  Ocean  transportation 
intermediaries,  Licensing  rt?quiremenls, 
Financial  responsibilifv  retiiiirements. 
Reporting  and  rei.oriikeeping 
rtKjuirements. 

46  CFR  Part  5-<,'5 

Antitrust.  Kxports,  Freight  forwarders. 
Maritime  carriers.  Non-vessel-operating 
common  earners.  Ocean  transportation 
intermediaries.  Licensing  re(]uirements. 
Financial  responsibility  rei|uirements. 
Reportmg  and  recordkeeping 
requirements. 

For  the  reasons  stated  in  the 
preamble,  the  Federal  Miintime 
Commission  amends  4f)  CP'K  ch.ipter  IV'. 
subchapter  B.  as  set  forth  below: 

PART  515— LICENSING,  FINANCIAL 
RESPONSIBILITY  REQUIREMENTS, 
AND  GENERAL  DUTIES  FOR  OCEAN 
TRANSPORTATION  INTERMEDIARIES 

1.  The  authority  i:itation  for  part  5 1.5 
continues  to  read  as  follows: 

Authority:  S  IJ.S.C.  55;).  ,31  U  S.C.  9701.  4t. 
I    S.C.  cipp.  1702.  1707.  170<>.  1710.  171J 
1714.  171fi.an(t  171H:Put)   1,.  10!S-:<HI    IIJ 
Stat.  1411.  21  I'  S  (;   H(')2. 

2.  In  ii  515.2.1,  revise  the  introduc:tory 
text  to  read  as  follows: 

§  51 5.23    Claims  against  an  ocean 
transportation  intermediary. 

The  Commission  or  another  party  may 
seek  payment  from  the  bonil.  insurance, 
or  other  surety  that  is  obtained  by  an 
o(.ean  transport.ition  intermediary 
pursU(nit  to  this  set  tion   {See  alsa 
^545.:i  of  this  chapter  ) 


PART  545-HNTERPRETATIONS  AND 
STATEMENTS  OF  POLICY 

1.  The  authority  (  it.ition  for  [).trt  54:1 
is  revistul  to  reail  as  follows 

Authority:  ">  U..S.r..  .t'>  t   4(i  I    S  (     ,ip|i 
iroti.  1707.  I7l)'l.  171t..,inii  171H.  Pub.  L. 

ui"r-:m.i,  1  ij  si.it   141 1.  4ti  ciK  =)i:"i.2:i. 

2.  Add  §545..'}  to  read  as  follows: 


§  545.3    Interpratatlon  of  §  51 5.23(b)  of  ttils 
chapter — Payment  pursuant  to  a  claim 
against  an  ocean  transportation 
intermediary. 

.*\  claimant  seeking  to  settle  a  claim  in 
accordance  with  *)  515  2;Mb)(l)  of  this 
chapter  should  promptly  provide  to  the 
financial  responsibility  provider  all 
do(  uments  ami  information  relating  to 
and  supporting  its  claim  for  the  purpose 
of  evaluating  the  validity  and  subject 
matter  of  the  claim. 

H\  the  (.iimmission. 
Brvanl  I..  V  anBrakle. 

.S('(  Tffon 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  51  and  54 

[CC  Docket  No.  95-20.  FCC  99-387] 

Computer  III  Further  Remand 
Proceedings:  Bell  Operating  Company 
Provision  of  Enhanced  Services; 
Clarification 

AGENCY:  Federal  Ciommunications 

Commission. 

ACTION:  Clarification  of  final  rule. 


SUMMARY:  This  document  grants  in  part 
and  denies  in  part  a  petition  to 
reconsider  the  Commission's  Computer 
ill  Remand  Order,  stating  that  the  Bell 
Operating  (iompanies  (BOCs)  should  no 
longer  be  required  to  file  service- 
specific  Comparably  Efficient 
Interconnection  ((^EI)  plans  ffir 
information  services  that  are  offered  on 
an  integrated  basis  through  the 
regulated  entity  and  obtain  approval  of 
those  plans  prior  to  initiating  or  altering 
their  intraLATA  information  .services 
This  document  clarifies  that  BOCs  are 
obligated  to  post  on  their  websites  a 
complete  copy  of  all  their  CEI  plans. 
EFFECTIVE  DATE:  May  24.  2000 
FOR  FURTHER  INFORMATION  CONTACT:  .Ann 
Stevens.  Attorney.  Clommon  Carrier 
Bureau.  Policy  and  Program  Planning 
Division.  (202)  418-15H0   Further 
information  mav  also  be  obtained  bv 
calling  the  Common  Carrier  Bureau's 
TTY  number:  202-418-0484. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
Mimmary  of  the  Commission's  Order 
adopted  De(  ember  9.  1999.  and  released 
December  17.  1999.  The  full  text  of  this 
Order  is  .nailable  for  inspection  and 
copying  during  normal  business  hours 
in  the  FCC  Reff«renc:e  Center,  445  12th 
.Street.  SVV  ,  Room  CY-A257. 
Washington.  DC  The  complete  text  also 
may  be  obtained  through  the  Wcjrld 


Wide  Web.  at  http://^^^^■\\■  fcc^ov/ 
Burfaus/C.ommnnCamerf  Orders/fd  99- 
3/i7  v\p,  or  may  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  .Services. 
Inc.  (202)  857-3800.  12.31  20th  Street. 
NW  .  Washington.  DC  20036. 

Regulatory  Flexibility  Certification 

Bell  Atlantic  and  SBC  submitted 
comments  on  luly  12.  1999  and  CIX  and 
BellSouth  Corporation  filed  replies  to 
the  comments  to  the  (Commission's 
request  for  c:omment  on  its  certification. 
In  this  present  Order  .  the  Commission 
promulgates  no  additional  final  rules. 
and  our  action  does  not  affect  the 
previous  analysis. 

Synopsis  of  Order  on  Reconsideration 

1   In  this  Order,  we  address  a  petition 
for  reconsideration  or  clarification  of  the 
Computer  III  Remand  Order.  CC  Docket 
No.  95-20.  FCC  9^387,  filed  by 
Commercial  Internet  eXchange 
Association  (CIX). 

2.  The  CCommission  concluded  in  that 
order  that  although  the  BOCs  must 
continue  to  comply  with  their  CEI 
obligations,  they  should  no  longer  be 
required  to  file  or  obtain  pre-approval  oi 
CEI  plans  and  plan  amendments  before 
initiating  or  altering  their  intraLATA 
information  services.  Instead,  we 
required  the  BOCs  to   "post  on  their 
publicly  accessible  Internet  page,  linked 
to  and  searchable  from  the  BOCs  main 
Internet  page,  their  CEI  plan  for  any  new 
or  altered  intraLATA  information 
service  offering,  and  to  notify'  the 
Common  Carrier  Bureau  upon  such 
posting. 

3.  CIX  filed  a  petition  for 
reconsideration  or  clarification  of  two 
aspects  of  two  aspects  of  the  Computer 
III  Report  and  Order.  64  PR  14141  (3/24/ 
99).  C;iX  first  asks  that  the  Commission 
establish  that  incumbent  LECs  must 
disclose  in  advance  and  via  their  web 
sites  the  planned  deployment  of  digital 
sub.scriber  line  access  multiplexers 
(D.SLAMs)  on  a  wire-center  basis,  and 
provide  adequate  prior  notice  on  the 
status  of  line  conditioning  for  a  given 
customer  or  group  of  c:usfomors. 
Information  on  the  deployment  of 
broadband  telecommunications.  CIX 
c(jntinues.  should  be  available  to  all 
competing  information  services 
providers  (ISPs),  and  should  not  be  used 
as  a  means  to  favor  the  incumbent's 
affiliated  ISP.  CIX  also  asks  that  the 
Commission  clarify-  that  the  BOCs  are 
obligated  to  post  a  complete  copy  of  all 
their  CEI  plans  on  their  websites,  so  that 
all  ISPs  have  ready  information 
available  concerning  interconnection 
with  the  BOCs  "last  mile"  network. 
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II.  Discussion 

4.  The  Commission  has  reviewed  the 
initial  request  made  by  CIX  in  its 
petition — that  we  clarify-  our  network 
information  disclosure  rules  to  require 
incumbent  local  exchange  carriers  to 
provide  information  regarding  DSLAMs 
and  line  conditioning  to  ISPs.  CIX 
essentially  asks  the  Commission  to 
clarify  that  section  251(c)(5)  of  the 
Communications  Act  and  the  rules 
implementing  that  section  require 
disclosure  of  such  information.  We 
decline  to  do  so.  The  Commission  did 
not  raise  this  issue  in  the  Further  Notice 
of  Proposed  Rulemaking  in  these 
dockets.  Thus,  the  CIX  request  for 
clarification  with  regard  to  information 
on  deployment  of  DSLAMs  and  line 
conditioning  is  beyond  the  scope  of  this 
proceeding.  Accordingly,  we  deny  that 
request  for  clarification  on 
reconsideration. 

5.  CIX  next  requests  that  the 
Commission  clarify  that  the  BOCs  are 
obligated  to  post  on  their  websites  a 
complete  copy  of  all  their  CEI  plans — 
rather  than  merely  a  copy  of  "new  or 
altered"  plans.  We  grant  this  request.  It 
was  not  our  intention  in  the  Computer 
III  Report  and  Order  to  exclude  from  the 
CEI  posting  requirement  the  BOCs' 
existing  plans.  As  CIX  notes  in  its 
petition,  it  is  important  for  all  CEI  plans 
to  be  available  on  the  BOCs'  websites, 
including  those  previously  filed  plans. 
Otherwise,  it  would  be  difficult  for  the 
ISPs  to  get  information  regarding  plans 
filed  with  the  Commission  under  the 
prior  CEI  regime.  Moreover,  we  do  not 
believe  that  requiring  the  BOCs  to  post 
all  their  plans  and  plan  amendments — 
both  old  and  new — is  undulv 
burdensome,  especially  given  the 
benefit  of  having  all  these  plans  in  one. 
easily  accessible  place.  Accordingly,  we 
clarify'  that  the  BOCs  must  post  all  their 
existing  and  new  CEI  plans  and  plan 
amendments  on  their  Internet  websites 
and  notify  the  Common  Carrier  Bureau 
at  the  time  of  the  posting. 

III.  Ordering  Clause 

6  The  petition  for  reconsideration 
and  clarification  filed  by  the 
Commercial  Internet  eXchange 
Association  IS  GRANTED  IN  PART  and 
IS  DENIED  IN  PART,  to  the  extent 
discussed  above. 

Fedfr.ii  Onnmunii  ations  Commission 
.M.ign!ii'  Roman  Salas. 

Si-<  Tftary 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  575 
[Docket  No.  00-7364] 
RIN2127-AG96 

Consumer  Information  Regulations: 
Uniform  Tire  Quality  Grading  Test 
Procedures 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA). 
Department  of  Transportation  (DOT). 
ACTION:  Final  rule. 

SUMMARY:  This  final  rule  amends  the 
treadwear  testing  procedures  under  the 
Uniform  Tire  Quality  Grading  Standards 
(UTQGS).  To  ensure  the  consistency  of 
the  treadwear  grades  from  one  year  to 
the  next,  the  agency  monitors  the 
changing  roughness  of  the  test  course, 
periodically  calculates  a  base  course 
wear  rate  (BCWR).  and  uses  it  to  adjust 
the  measured  wear  rates  of  tires  driven 
over  the  course.  To  monitor  the  test 
course,  the  agency  uses  special  tires 
designated  as  course  monitoring  tires 
(CMTs). 

The  agency  is  amending  the  LTTQGS 
to  change  the  computation  of  the  BCWR 
used  in  calculating  the  treadwear  grade 
of  passenger  car  tires.  These 
amendments  establish  a  direct 
comparison  of  the  wear  rates  of  CMTs 
used  as  the  control  standard  with  the 
wear  rates  of  the  candidate  tires,  i.e..  the 
tires  being  tested  for  the  purposes  of 
grading.  This  direct  comparison  will 
result  in  more  consistent  treadwear 
ratings  by  compensating  for  any  changes 
or  variations  in  CMT  characteristics. 
NHTSA  will  measure  the  wear  rate  of 
CMTs  4  times  per  year  and  use  the 
average  wear  rate  from  the  last  4 
quarterly  CMT  tests  as  a  basis  for  the 
BCWR.  NHTSA  is  hirther  requiring  that 
CMTs  used  to  determine  wear  rate  be 
not  more  than  1  year  old  at  the 
commencement  of  the  test  and  that  the 
CMTs  used  in  the  test  must  be  used 
within  2  months  after  removal  from 
storage 

DATES:  Effective  date:  The  amendments 
in  this  final  rule  are  effective  July  24. 
2000. 

Petitions  for  reconsideration  of  this 
final  rule  must  be  received  by  NHTSA 
not  later  than  July  10,  2000. 
ADDRESSES:  Petitions  for  reconsideration 
should  be  submitted  to  the 
Administrator.  National  Highway 
Traffic  Safety  Administration,  400 
Seventh  Street,  SW,  Washington.  DC 
20590. 

FOR  FURTHER  INFORMATION  CONTACT: 


For  technical  issues:  Mr.  San  jay  Patel. 
Safety  Standards  Engineer.  Office  of 
Planning  and  Consumer  Programs. 
Office  of  Safety  Performance  Standards. 
National  Highway  Traffic  Safety 
Administration.  400  Seventh  Street.  SW. 
Washington.  DC  20590;  telephone  (202) 
366-0307. 

For  legal  issues:  Mr.  Stephen  P. 
Wood.  Assistant  Chief  Counsel  for 
Rulemaking.  National  Highway  Traffic 
Safety  Administration.  400  Seventh 
Street.  SW,  Washington.  DC  20590: 
telephone  (202)  366-2992. 

SUPPLEMENTARY  INFORMATION: 
A.  Backgroimd 

1  Current  Provisions. 

Section  30123(e)  of  title  49.  United 
States  Code  (U.S.C.)  requires  the 
Secretary'  of  Transportation  to  prescribe 
a  uniform  system  for  grading  motor 
vehicle  tires  to  assist  consumers  in 
making  informed  choices  when 
purchasing  tires.  In  response  to  that 
congressional  mandate.  NHTSA 
established  the  Uniform  Tire  Quality 
Grading  Standards  (LHTQCS)  in  49  CFR 
575.104. 

The  UTQGS  require  tire 
manufacturers  and  tire  brand  name 
owners  to  grade  their  tires  with  respect 
to  the  tires'  relative  performance  with 
respect  to  treadwear.  traction,  and 
temperature  resistance.  Treadwear 
grades  are  shown  by  numbers,  such  as 
100,  160.  and  200.  ■with  the  higher 
numbers  indicating  greater  treadwear 
performance.  The  traction  grades  are 
indicated  by  AA.  A.  B.  and  C.  with  AA 
representing  the  highest  performance 
characteristics  and  C  the  lowest.  The 
temperature  resistance  grades  are 
indicated  by  the  letters  A.  B.  and  C. 
with  A  representing  the  best 
performance  and  C  indicating  the 
minimum  level  of  performance 
necessary  to  comply  with  Federal  motor 
vehicle  safety  standards. 

The  UTQGS  provide  that  treadwear 
grades  are  developed  first  by  running 
the  tires  being  graded,  called  'candidate 
tires."  over  a  selected  400-mile  segment 
of  public  highway  outside  San  Angelo. 
Texas.  After  an  800-mile  "break-in"  run, 
the  candidate  tires  are  driven  over  the 
test  course  for  a  total  of  6.400  miles  in 
test  convoys  composed  of  4  passenger 
cars  and/or  light  trucks.  Each  driver 
remains  in  the  same  position  within  the 
convoy.  The  vehicles  are  regularly 
rotated  among  the  4  positions  in  the 
convoy  as  are  the  positions  of  the  tires 
on  the  test  vehicles  so  that  each 
candidate  tire  gets  equal  time  with  each 
driver,  each  vehicle,  and  each  wheel 
position. 
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Special  tires  known  as  "course 
monitoring  tires"  (CMT)  are  used  as  tht? 
control  in  grading  candidate  tires.  (IMTs 
are  specially  designed  and  built  to 
American  Society  for  Testing  and 
Materials  (ASTM)  standard  E113H  to 
hav(!  partii;ularly  narrow  limits  of 
variability.'  Until  thf  amendments  to 
the  UTQCS  published  in  a  final  rule  on 
September  9.  1996  (til  FR  4737). 
whenever  the  agency  procured  a  new 
batch,  or  lot.  of  f  IMTs.  we  establishefl  a 
new  base  t:ourse  wear  rate  (BCVVR)  for 
that  lot.  We  established  the  BCWR. 
measured  in  mils  per  thousand  miles, 
by  running  tires  from  the  new  lot  of 
(IMTs  over  the  6.40()-mile  test  course,  in 
the  same  manner  as  candidate  tires, 
with  tires  from  the  previous  batch  of 
(IMTs.  We  determined  a  course  severity 
adjustment  factor  ((^SAF)  for  the  new 
CMTs  by  dividing  the  BCWR  for  the  old 


(IMTs  by  the  average  wear  rate  of  the 
old  C:MTs  in  the  test.  The  wear  rate  of 
the  new  CMTs  was  then  multiplied  by 
the  C.SAF  to  determine  the  adjusted 
wear  rate  ( AWR)  of  the  new  C:MTs.  That 
value  then  became  the  BfAVR  for  the 
new  ClMTs. 

Once  the  BtlWR  for  the  new  CMTs 
was  established,  the  new  CMTs  were 
used  to  grade  candidate  tires.  Upon 
completion  of  the  6,400-mile  test,  the 
BCVVR  was  divided  by  the  average  "Wear 
rate  of  the  (]MTs  to  determine  the  CSAF 
for  the  candidate  tires.  That  factor  was 
then  applied  to  the  wear  rates  of  the 
candidate  tires  to  obtain  the  AWR  of  the 
candidate  tires.  That  AWR  was  then 
e.xtrapolated  to  the  point  of  wearout 
(considered  to  be  '  i.,th  inc  h  of 
remaining  tread  depth)  The  resultant 
value  was  then  converted  to  the 
trt'adwear  rating  of  the  tire. 


The  BCVVR  was  originally  intended  to 
provide  a  common  baseline  by  which  to 
grade  candidate  tires  by  relating  all  new 
CMTs  to  the  original  kit  of  CMTs.  We 
noted,  however,  that  the  BCVVRs  of 
successive  new  lots  of  CMTs  steadily 
declined  over  the  years.  The  trend  has 
been  that  every'  time  a  fresh  CMT  of  the 
new  lot  was  tested  in  the  same  convoy 
with  an  old  CMT.  the  fresh  CMT 
consistently  experienced  a  lower  wear 
rate  than  the  old  CMT.  The  first  lot  of 
CMTs  that  we  procured  in  1975  were 
commercially-available  Goodyear 
Custom  Steelguards  that  yielded  a 
BCVVR  of  4.44.  The  lot  ofASTM  E-1 136 
CMTs  that  we  procured  in  1995,  on  the 
other  hand,  produced  a  BCWR  of  1.34. 
Table  I  shows  the  consistent  decline  in 
wear  rate  for  each  new  lot  of  CMTs. 


CMT  WEAR  Rate  and  Base  Course  Wear  Rate  Adjustment  Factors 


Year 


Manufacturer 


Series 


1975  Goodyear  ..... 

1979  Goodyear  

1979  Goodyear  

1980  Goodyear  

1980  Goodyear  

1984  Goodyear  

1984  Uniroyal  

1987  Uniroyal  

1987  Uniroyal    

1989  Uniroyal    

1989  Uniroyal    

1991  Uniroyal 

1991  ASTM  Ell 36 

1991  ASTM  El  136 

1992  ASTM  El  136 
1992  ASTM  El  136 

1992  ASTM  El  136 

1993  ASTM  fcl 136 
1993  ASTM  £1136 
1995  ASTM  El  136 
1995 ,  ASTM  El  136 


Measured 
wear  rate 


CSAF 


Ad)   wear 
rate 


BCWR 


Batch  1 

Batch  1 

Batch  2 

Batch  2 

Batch  3 

Batch  3 

4000 

4000 

71000 

71000 

91000 

91000 

010000 

010000 

110000 

110000 

210000 

210000 

310000 

310000 

410000 

444 

4  08 

3  82 

5  29 

4  76 
4  22 

3  27 
596 

4  56 
501 
484 

6  24 

4  94 
6  96 
6  65 

5  83 

5  60 
721 

6  80 
6  47 
5  91 

1.0 
1.09 

1  09 
0  79 
0  79 
0  89 
0  89 
0  49 
0  49 
0  44 
044 
034 
034 
0.24 
024 
0.28 
0.28 
0.22 
0.22 
0.23 
0.23 

4.44 
444 
4.16 
4.16 
3.74 
3.74 
2.90 
2.90 
2.22 
2.22 
2.14 
2.14 
1.70 
1.70 
1.62 
1.62 
1.56 
1.56 
1.47 
1.47 
1.34 

4  44 

4  16 

3  74 

2  90 

2  22 

2  14 

1  70 

1  62 

1  56 

1  47 

134 

In  replai  int;  CMTs  from  the  original 
lot  procured  in  197").  we  note  that  the 
greatest  difference  in  the  .WVR  between 
nomin.illv  identic  .il  (^MTs  of  different 
ages  w<is  about  .30  pen  ent   This 
occurred  in  19H7  when  the  old  CMTs 
had  been  stored  for  .iboul  ,<  years    The 
least  difference  in  the  AWR  between 
nominally  identic  ill  (!MTs  of  different 
ages  was  iil)()ut  4  percent  th.ii  iK.curred 
in  the  second  199:i  rejilacenient   M  that 
time,  the  old  CMTs  h.id  bfu'n  stored  less 
th.ui  a  year  Table  I  also  shows  th<it  the 
treadwear  rate  disa<i\  ant.ige  i  if  the  aged 
CMTs  a!  replacement  varied 
( onsiderably  from  a  linear  relatioiishi[) 
with  age  This  (  iiuld  suggest  that  the 


rate  ma\  h.i\  e  been  exai  erbated  b\ 

,i(  tual  bati  b  differences  of  the 

(  ninnierc  ial  tires  used  as  (!MTs  prior  tn 

I'Ctl 

The  signifii  .1111  t'  of  the  dec  Tease  in  the 
1«;VVR  rate  is  that  as  the  BCWR 
dec  Teased,  the  treadwear  grades  of 
c  andidate  tires  increased.  Consequently, 
the  newer  treadwear  grades  ha\'e 
increased  tii  the  point  that  they  are  no 
longer  a  reli.ible  indiiiator  of  ac, tual 
treadwear  performanc;e  when  compared 
to  tires  tested  with  higher  BCiVVRs. 

To  correc  t  this  problem,  we  froze  the 
BCWR  ,it  1  34  mils  in  the  final  rule  of 
,S.>ptember  9.  1996  (61  FR  47437). 
believing  that  freezing  the  BCWR  at  that 


figure  would  significantly  reduce,  if  not 
eliminate,  any  \ariation  in  the  grading 
between  lots   We  also  believed  that  the 
use  of  A.STM  Kl  1  36  tires  that  are 
produc  ed  with  strict  ciuality  c:ontrol 
would  also  contribute  to  reduction  of 
■in\  lot-to-lot  variations.  We  stated, 
however,  that  we  had  recjuested  the 
assistance  of  the  .ASTM  F9  committee  in 
devising  a  better  treadwear  test  and  that 
we  would  request  data  in  a  future 
rulemaking  on  the  effects  of  tire  aging 
on  treadwear  performance  and  storage 
procedures  to  reduce  aging. 


'  Thf  ilMsi^nation  "£1138"  refers  to  the  sliiiulanl 
sp«'<  itu  iiliun  of  rimlcriiils  ami  i  unslrm  tiiii  pr.ii  licfs 


1  iMJififd  lis  .A.SI'M  .IS  MiilahU'  fur  i.diilrcil  lir^s  l<ir 
M  iiMilifit  Hxpennieiitalion. 
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121  S'otice  of  Proposed  Rulemaking 

On  June  5.  1998,  we  published  a 
Notice  of  Proposed  Rulemaking  (NPRM) 
proposing  to  revise  the  treadwear  testing 
procedures  of  the  UTQGS  to  ensure  the 
consistency  of  treadwear  grades  from 
one  year  to  the  next.  -  To  achieve  that 
result,  we  proposed  to  revise  the 
procedure  for  calculating  the  BCWR  by 
directly  comparing  the  wear  rates  of 
CMTs  with  the  wear  rates  of  the 
candidate  tires.  Specifically,  we 
proposed  to  measure  the  wear  rates  of 
CMTs  4  times  per  year,  then  use  the 
average  wear  rate  from  the  last  4 
quarterly  CMT  tests  as  a  basis  for  the 
BCVVR.  VVe  also  proposed  that  CMTs 
used  to  determine  the  wear  rate  be  no 
more  than  6  months  old  at  the 
commencement  of  the  test  and  that  the 
difference  in  production  dates  of  the 
CMTs  being  tested  be  not  greater  than  3 
months.  If  CMTs  being  tested  were  more 
than  6  months  old,  we  proposed  that  the 
average  wear  rate  be  reduced  by  10 
percent. 

B.  Comments  on  the  NPRM 

We  received  2  comments  on  the 
NPRM,  one  from  the  Rubber 
Manufacturers  Association  (RMA),  and 
the  other  from  Uniroyal  Goodrich  Tire 
Manufacturing  (Uniroyal). 

1.  General 

RMA  opposed  the  proposals  in  the 
NPRM,  stating  that  our  action  in 
freezing  the  BCWR  at  1.34  in  the  final 
rule  of  September  9,  1996  was  sufficient 
to  solve  the  treadwear  inflation 


problem.  Uniroyal  generally  supported 
the  agency's  intent  in  trying  to  ensure 
the  consistency  of  the  treadwear  grades 
from  year  to  year,  but  believed  that  this 
can  be  accomplished  more  efficiently 
than  by  the  procedures  that  we 
proposed. 

Both  opposed  our  proposal  to  require 
that  CMTs  be  not  more  than  6  months 
old  when  tested  to  determine  the 
BCVVR,  arguing  that  that  requirement 
would  increase  the  costs  of  production, 
shipping,  and  storage  for  all 
manufacturers  with  no  additional 
benefit  for  consumers.  Uniroyal,  the  sole 
current  manufacturer  of  £-1136  tires, 
stated  that  having  to  test  CMTs  that  are 
6-months  old  and  within  3  months' 
production  dates  of  each  other  would 
mean  that  testers  would  specify'  the 
most  recent  CMTs  rather  than  take  a 
chance  on  reducing  their  wear  rates  bv 
10  percent.  This  would  require  that 
CMTs  be  produced  on  a  quarterly  basis. 
Uniroyal  stated  that  E-1136  tires  are 
already  produced  in  extremely  small 
quantities  and  that  more  frequent 
production  would  be  logistically 
impossible.  RMA  stated  that  the 
complexities  associated  with 
coordination,  production,  shipping, 
storage,  and  testing  of  CMTs  and 
candidate  tires  within  a  6-month  period 
is  not  realistic.  Both  commenters  agreed 
that  the  cost  and  logistical  problems  of 
producing  E-1136  tires  so  frequently 
and  in  such  small  quantities  would 
increase  the  unit  cost  of  such  tires  bv  a 
factor  of  3  to  4  and  could  result  in  less 
lot-to-lot  consistency. 


Both  commenters  supported  a 
requirement  that  CMTs  be  tested  within 
1  year  after  production.  RMA  stated  that 
if  the  proposals  in  the  NPRM  are  not 
withdrawn,  it  requested  that  no 
penalties  be  applied  to  tires  tested 
within  1  year  of  production.  RMA 
argued  that  the  aging  characteristics  of 
CMTs  and  candidate  tires  would 
contribute  to  a  "leveling  effect"  which, 
together  with  the  logistical  restrictions 
of  production,  shipping,  and  storage, 
would  minimize  any  difference  in  tread 
life  during  the  first  year.  RMA  stated, 
however,  that  for  CMTs  older  than  1 
year,  any  penalty  should  be  no  more 
than  5  percent.  Uniroval  recommended 
that  E-1136  CMTs  be  utilized  for  testing 
up  to  1  year  after  production,  with  no 
more  than  3  months'  difference  in 
production  dates  between  the  tires 
tested. 

2.  Additional  Uniroyal  Comments 

a,  Uniroyal  suggested  using  a  linear 
relationship  to  adjust  for  aging  of  CMTs 
rather  the  "step"  function  that  the 
agency  proposed.  Uniroyal  referred  to 
NHTSA  study  DOT  HS  808-701.  Critical 
Evaluation  of  UTQG  Treadwear  Testing 
&  Methodology,  which  found  an  aging 
effect  of  approximately  5  percent  per 
year  for  cave-stored  tires  and  about  10 
percent  for  non-cave-stored  tires.  Thus. 
Uniroyal  encouraged  the  continued  use 
of  cave  storage  for  CMTs. 

Uniroyal  recommended  that  tires  used 
in  NHTSA's  tests  be  used  as  soon  as 
they  are  received  from  the  cave  and  the 
BCWR  calculated  as  follows: 


ABCWR  =  BCWR  * 


,     TESTWK  -  DOTWK  ^„^  ^        ^    ' 

1 CMT*  AAFc 

52  J 


Where: 

ABCWR=Adjusted  Base  Course  Wear 

Rate 
BCWR=Base  Course  Wear  Rate 
TESTTWK  -  DOTWK  c  MT=Difference, 

in  weeks,  between  date  at  start  of 

test  and  CMTDOT 


AAF  c=Age  Adjustment  Factor  for 
cave-stored  tires=0.05 

The  new  adjusted  base  course  wear  rate 
will  be  obtained  by  using  average  wear 
rate  from  the  last  4  quarterly  tests 
conducted  by  NHTSA. 


fb)  Since  NHTSA  showed  in  its  study 
that  CMTs  that  were  not  continually 
cave-stored  aged  at  twice  the  rate  of 
those  that  were,  Uniroyal  proposed  the 
following  calculation  for  the  adjustment 
factor  if  the  production  date  of  the  CNfT 
is  older  than  that  of  the  candidate  tire: 


1- 


DOTWK      -  DOTWK 

TST  CMT 


52 


*  AAFo 


Thus,  the  grade  (P)  would  be  computed  as  follows; 


'  The  N'FR.M  oriRinallv  (dlleii  fnr  a  rommenl 
..losing  date  of  Augu.st  4.  1998,  .M  ttie  request  uf  the 


Rutitier  ManufaLturers  Association,  however,  we 


extended  the  <  umment  period  until  Ortober  5.  1998 
(()3  FR  415,38,  .August  4.  1998) 
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DOTWK  -DOTWK 

TST  CMT  *  AAF  o 


*  ABCWR 


P  = 


52 


402 


Where: 

ABC;VVR=A(i)Usted  Base  Course  Wear 
Rate  (from  a.  above) 

DOTTWKisi- 

rXlTWK,  Mi=Differen(.e.  in  weeks, 
between  candidate  tire  and  CMT 

AAF  o=Age  Adjustment  Factor  for 
tires  stored  at  test  site  after  leaving 
cave=0  10 

If  the  candidate  tire  is  equal  to  or 
older  than  the  CMT  tire,  no  adjustment 
is  made. 

c.  NHTSA  should  measure  the  C;MT 
wear  rate  at  least  4  times  per  year  and 
include  CMTs  approximately  one  year 
old  in  their  measurements.  Tht) 
inclusion  of  older  (]MTs  in  these 
measurements  would  result  in  a  long 
term  record  of  the  aging  effe{  t  and  verifv' 
(or  not)  the  approximately  5  percent  per 
year  age  effect  reported  in  DOT  US  HOH- 
701. 

C.  Discussion 

For  the  past  few  vears.  NHTSA  has 
been  studying  various  ways  to  arrest  the 
consistent  decline  ni  the  B("WR  that  we 
believe  has  been  the  primary  cause  of 
the  inflation  that  has  plagueil  the 
treadwear  grading  system  almost  from 
the  beginning.  That  treadwear  grade 
inflation  was  the  basis  on  which  we 
froze  the  BCWR  at  1.:14  mils  in  the  final 
rule  of  September ').  l')4ti  (Rl  FR  at 
47441),  which  became  effective  March 
9,  1998  The  elapsed  tune  since  then  has 
not  given  us  sufficient  data  on  which  to 
determine  whether  the  freezing  of  the 
BCWR  has  had  the  desired  effect  of 
arresting  the  treadwear  grade  inflation 
altogether,  although  preliminary 
indications  are  that  it  has  had  a  very 
positive  effect  on  the  problem.  In 
addition  to  contributing  to  the  arrest  of 
the  treadwear  grade  inflaticm,  however, 
the  procedures  specifie(i  in  this  final 
rule  are  intended  to  provide  CMT 
replacement  procedures  that  would  be 
valid  in  all  i:irc;umstances.  We  could  use 
these  procedures,  for  example,  if  ASTM 
r;hanged  its  design  specifications  of  the 
E-11  It)  tires:  if  E-1136  tires  became 
unavailable  and  we  were  required  to 
substitute  other  tires  for  use  as  (IMTs:  or 
in  tht!  event  of  a  significant  change  m 
the  surface  of  the  t(!st  road  course. 
Finally,  these  procedures  will  enable  us 
to  test  the  assumption  of  batch 
uniformity  of  ASTM-specification  tires. 

NHTSA  is  persuaded  by  the 
comments  of  tht;  RMA  and  Uniroyal  that 


it  is  not  logistically  feasible  to  produce 
E-1 1.3fi  tires  as  frequently  and  in  such 
small  lots  as  would  be  necessary  to 
consistently  provide  CMTs  that  are  less 
than  6  months  old.  We  have  historically 
procured  about  200  CMTs  per  year, 
retaining  12  for  our  own  use  and 
providing  the  remainder  to  other  testers 
In  making  the  CMT  test  runs  4  times  per 
year,  we  will  now  consume  64  CMTs 
per  year,  but  the  other  testers  are 
expected  to  consume  about  the  same 
number  as  beft)re.  Therefore,  the 
increase  in  the  number  of  CMTs 
consumed  per  year  is  relatively  small 
and  not  enough  to  justify  Uniroyal's 
having  to  make  more  production  runs  of 
CMTs  than  before,  with  the  additional 
logistical  problems  of  lot-to-lot 
consistency,  storage,  and  shipping. 

Because  of  Uniroyal's  proauction  and 
logistical  constraints  on  the 
manufacture  of  E-1 136  tires,  we  have 
decided  that  the  most  practical  solution 
would  be  to  require  that  CMTs  used  in 
establishing  the  BCWR  be  less  than  1 
year  old,  instead  of  not  more  than  6- 
months  old  as  we  proposed.  Further,  we 
will  not  require  that  the  ('MTs  used  in 
the  testing  have  production  dates  within 
3  months  of  each  other,  nor  will  we 
require  the  10  percent  adjustment  for 
tires  over  the  prescribed  age  since  this 
could  create  a  demand  for  newer  tires 
that  would  disrupt  Uniroyal's 
production  schedule.  We  are,  however, 
requiring  that  (]MTs  be  cave-stored  until 
used  '  and  that,  in  addition  to  being  not 
more  than  1  year  old,  the  f^MTs  must  be 
used  within  2  months  after  being 
removed  from  cave  storage.  The  2- 
month  requirement  is  intended  to 
minimize  any  degradation  while  in 
uncontrolled  storage  conditions.  The 
aging  of  up  to  1  year  in  the  cave  could 
result  in  a  degradation  of  up  to  5 
percent,  an  amount  that  we  have 
(decided  to  accept  under  the 
circumstances  as  the  best  compromise 
available  within  the  economic 
constraints  of  the  (^MT  supply  system. 

Although  the  rate  of  treadwear 
degradation  due  to  aging  is  not  an  exact 
science,  our  experience  has  been  that 
tires  stored  outside  the  cave  degrade  at 
approximately  10  percent  per  year. 


'  I  iiiri.\.il  stn|i>  its  K-  1  l.lti  tiri's  iiiiim-ilidtrK 
.itt.T  priiduc  lion  In  .1  >.tiir,i>!f  f.n  iliU  IikmIi'iI  in  ,\ 
1  .ivi' in  Ihi' ( izcirk  niniiiiiiiiiis  This  fdi  ililv  has  h 
1  nnsianl  icniinTaliiri'  nf  .itMiiit  hO    F  diui  is  ri'iimif 
triiin  iizunt-vprudu(.iri^  t.'ltn.tru  ;»!  ♦^(]iii[iment. 


while  tires  stored  under  the  controlled 
climatic  conditions  of  the  cave  degrade 
at  a  significantly  lower  rate,  no  more 
than  a  nominal  5  percent.  The  above 
computations  that  Uniroyal  suggested 
would  compensate  for  that  possible  5 
percent  aging  degradation,  if  meticulous 
records  were  kept  of  the  amount  of  time 
each  CMT  spent  in  the  cave  and  in 
uncontrolled  storage  and  if  our  estimate 
of  the  aging  effect  were  accurate.  We 
believe  that  the  proposed  Uniroyal 
computation  is  too  complicated  in 
relation  to  the  small  increase  in 
accuracy.  Therefore,  for  the  sake  of 
simplicity  and.  as  stated  above, 
considering  that  the  treadwear 
measurement  is  not  a  precision  test,  we 
are  willing  to  accept  the  possibility  of 
tire  degradation  of  up  to  5  percent, 
which  might  result  in  the  slight 
overgrading  of  candidate  tires. 
Accordingly,  we  adhere  to  the  formula 

P  =  Projected  mileage"BC\VRn/402 

that  we  proposed  in  the  NPRM. 

In  summary,  this  final  rule  revises  the 
procedure  for  measuring  the  wear  rate  of 
CMTs  by  running  them  over  the  test 
course  4  times  per  year,  then  using  the 
average  wear  rate  from  the  last  4 
quarterly  CMT  test  runs  as  a  basis  for 
the  BCVVR.  The  CMTs  used  in  the  test 
runs  must  be  not  more  than  1  year  old 
at  the  commencement  of  the  test  and 
must  be  used  within  2  months  after 
being  withdrawn  from  storage. 

This  final  rule  makes  one  additional 
change.  NHTSA  has  been  leasing  a 
warehouse  to  store  the  CMTs  for  sale  to 
other  testers.  Given  the  amendments 
made  by  this  final  rule.  NHTSA  need  no 
longer  store  the  CMTs  for  the  testers. 
They  can  purchase  tires  directly  from 
the  manufacturer  for  less  than  what 
NHTSA  was  charging.  Accordingly,  we 
are  amending  575.104(e)(l)(ii)  to  delete 
the  sentence  stating  that  CMTs  are 
available  from  NHTSA. 

Rulemaking  Analyses  and  Notices 

a  Executive  Order  12866  and  DOT 
Regulatory-  Policies  and  Procedures 

This  document  was  not  reviewed 
under  Executive  Order  12866. 

Regulatory  Planning  and  Review 

NHTSA  has  analyzed  the  impact  of 
this  rulemaking  action  and  has 
determined  that  it  is  not  "significant" 
under  the  DOT's  regulatory  policies  and 
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procedures.  This  action  changes  the 
calculation  for  determining  the  base 
course  wear  rate  of  course  monitoring 
tires  which  is,  in  turn,  used  to 
determine  the  treadwear  grade  of 
candidate  tires  under  the  Uniform  Tire 
Quality  Grading  Standards.  This  action 
does  not  impose  any  additional  costs  on 
motor  vehicle  or  tire  manufacturers, 
distributors,  or  dealers.  Instead,  it 
permits  tire  manufacturers  greater 
flexibility  in  their  testing  programs  and 
could  result  in  slightly  lower  costs  by 
permitting  them  to  procure  course 
monitoring  tires  directly  from  the 
manufacturer  rather  than  through 
NHTSA.  as  has  been  the  practice  in  the 
past.  Specifically,  NHTSA  has  been 
leasing  a  warehouse  to  store  the  CMTs 
for  sale  to  other  testers.  We  have 
charged  them  a  markup  on  each  tire  to 
cover  our  storage  and  handling 
expenses.  Given  the  amendments  made 
by  this  final  rule,  NHTSA  need  no 
longer  store  the  CMTs  for  the  testers. 
They  can  purchase  tires  directly  from 
the  manufacturer  for  less  than  what 
NHTSA  was  charging,  which  also  saves 
NHTSA  the  time,  trouble,  and  expense 
of  storage  and  handling.  We  estimate 
that  this  will  save  the  tire  companies 
approximately  S24.000  per  year. 
Accordingly,  because  the  cost  savings 
are  minimal,  the  agency  did  not  prepare 
a  full  regulatorv'  evaluation. 

b.  Regulatory  Flexibility  Act 

The  agency  has  considered  the  effects 
of  this  rulemaking  action  under  the 
Regulatory  Flexibility  Act.  5  U.S.C.  601, 
et  seq.  I  hereby  certify  that  this 
rulemaking  action  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

The  following  is  the  agency's 
statement  providing  the  factual  basis  for 
the  certificatiort  (5  U.S.C.  605(b)).  The 
amendments  proposed  herein  will 
primarily  affect  manufacturers  of 
passenger  car  tires.  The  Small  Business 
Administration  (SB A)  regulation  at  13 
CFR  part  121  defines  a  small  business 
in  part  as  a  business  entity  "which 
operates  primarily  within  the  United 
States  '  (13  CFR  121.105(a)), 

SBA's  size  standards  are  organized 
according  to  Standard  Industrial 
Classification  (SIC)  codes.  SIC  code  No. 
3711,  Motor  Vehicles  and  Passenger  Car 
Bodies,  has  a  small  business  size 
standard  of  1,000  or  fewer  employees, 
SIC  code  No.  3714,  Motor  Vehicle  Parts 
and  Accessories,  has  a  small  business 
size  standard  of  750  or  fewer  employees. 

The  amendments  in  this  rulemaking 
action  merely  change  the  testing 
procedure  for  and  calculation  of  the 
treadwear  grade  under  the  Uniform  Tire' 
Quality  Grading  Standards.  The  purpose 


of  this  new  procedure  is  to  arrest  the 
treadwear  grade  inflation  that  has  been 
experienced  over  the  past  several  years. 
The  amendments  will  make  it  necessary 
for  NHTSA  to  conduct  additional  testing 
to  determine  the  base  course  wear  rate 
from  which  treadwear  grades  are 
calculated  by  tire  manufacturers.  The 
amendments,  however,  will  not  impose 
any  additional  requirements  or  burdens 
on  tire  manufacturers,  most  of  which  do 
not  qualify  as  small  businesses  under 
SBA  guidelines.  Thus,  the  new 
procedures  will  not  result  in  any 
increase  in  costs  for  tire  manufacturers, 
small  businesses,  or  consumers. 
Accordingly,  there  will  not  be  any 
significant  impact  on  small  businesses, 
small  organizations,  or  small 
governmental  units  by  the  amendments 
in  this  final  rule.  Thus,  the  agency  has 
not  prepared  a  final  regulatory' 
flexibility  analysis.  Annual 
expenditures  from  this  final  rule  will 
not  exceed  the  SlOO  million  threshold. 

r.  Executive  Order  13132  (Federalism) 

The  agency  has  analyzed  this 
rulemaking  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  13132  and  has 
determined  that  it  does  not  have 
sufficient  federalism  implications  to 
warrant  consultation  with  State  and 
local  officials  or  the  preparation  of  a 
federalism  summary  impact  statement. 
The  final  rule  has  no  substantial  effects 
on  the  States,  or  on  the  current  Federal- 
State  relationship,  or  on  the  current 
distribution  of  power  and 
responsibilities  among  the  various  local 
officials. 

d.  National  Environmental  Policy  Act 

NHTSA  has  analyzed  this  rulemaking 
action  for  the  purposes  of  the  National 
Environmental  Policy  Act  and  has 
determined  that  this  rulemaking  action 
will  not  have  any  significant  impact  on 
the  quality  of  the  human  environment. 

e.  Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980.  Pub.L.  96-511. 
NHTSA  states  that  there  are  no 
information  collection  requirements 
associated  with  this  rulemaking  action. 

/.  Civil  Justice  Reform 

The  amendments  made  by  this  final 
rule  will  not  have  any  retroactive  effect. 
Under  49  U.S.C.  30103(b),  whenever  a 
Federal  motor  vehicle  safety  standard  is 
in  effect,  a  state  or  political  subdivision 
thereof  may  prescribe  or  continue  in 
effect  a  standard  applicable  to  the  same 
aspect  of  performance  of  a  motor  vehicle 
only  if  the  standard  is  identical  to  the 
Federal  standard.  However,  the  United 


States  government  or  a  state  or  political 
subdivision  of  a  state  may  prescribe  a 
standard  for  a  motor  vehicle  or  motor 
vehicle  equipment  obtained  for  its  own 
use  that  imposes  a  higher  performance 
requirement  than  that  required  by  the 
Federal  standard.  Section  30161  of  Title 
49,  U.S.  Code  sets  forth  a  procedure  for 
judicial  review  of  final  rules 
establishing,  amending  or  revoking 
Federal  motor  vehicle  safety  standards. 
A  petition  for  reconsideration  or  other 
administrative  proceedings  is  not 
required  before  parties  may  file  suit  in 
court. 

List  of  Subjects  in  49  CFR  Part  575 

Consumer  information.  Labeling. 
Motor  vehicle  safety.  Motor  vehicles. 
Rubber  and  rubber  products.  Tires. 

In  consideration  of  the  foregoing,  49 
CFR  Part  575  is  amended  as  follows: 

PART  575— CONSUMER 
INFORMATION  REGULATIONS 

1.  The  authority  citation  for  Part  575 
continues  to  read  as  follows: 

Authority:  4't  l.'.S.C  .^21;.  30111.  ,30115. 
,301 17.  Hiid  .30166:  delegatiuii  of  authority  at 
49  CFR  1.50 

2.  Section  575.104  is  amended  by 
revising  paragraph  (e)(l)(ii).  paragraph 
(e)(2)(ix)(C).  and  paragraph  (e)(2)  (ix)(F). 
to  read  as  follows: 

§575.104    Uniform  tire  quality  grading 
standards. 


(1)  *    *    * 

(ii)  Treadwear  grades  are  evaluated  by 
first  measuring  the  performance  of  a 
candidate  tire  on  the  government  test 
course,  and  then  correcting  the 
projected  mileages  obtained  to  account 
for  environmental  variations  on  the 
basis  of  the  performance  of  the  course 
monitoring  tires  run  in  the  same 
convoy. 
***** 

(2)  *    *    * 
(ix)  *   *    * 

(C)  Determine  the  course  severity 
adjustment  factor  by  dividing  the  base 
course  wear  rate  for  the  course 
monitoring  tires  (see  Note  to  this 
paragraph)  by  the  average  wear  rate  for 
the  four  course  monitoring  tires. 

Note  to  paragraph  (e)(2)(ix)(C):  The  basp 
wear  rate  for  the  course  monitoring  tires  will 
be  obtained  bv  the  government  bv  running 
ASTM  E-1136  course  monitoring  tires  for 
6,400  miles  over  the  San  .^ngelo.  Texas. 
LTQGS  test  route  4  times  per  year,  then 
using  the  average  wear  rate  from  the  last  4 
quarterly  CMT  tests  for  the  base  course  wear 
rate  calculation.  Each  new  base  course  wear 
rate  will  be  filed  in  the  DOT  Docket 
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Management  section.  This  vhIuh  will  be 
furnished  Id  the  tester  bv  the  governmetil  .it 
the  time  of  the  test.  The  (  oiirse  monildriMt; 
tires  used  in  a  test  ( onviiv  rmist  be  no  mnrt- 
Ihdf!  one  vear  old  at  the  c  oinmeiu  emeiil  nl 
the  test  and  niiisl  be  ustul  within  Iwu  inoiilhs 
after  removal  from  storage. 

***** 

(F)  Compute  the  grade  (P)  of  the 
NHTSA  nominal  treadwear  value  for 
each  candidate  tire  by  using  the 
following  formula: 
P  =  Projected  mileage  x  base  course 
wear  rate„/402 

Where  base  course  wear  rate,,  =  new 
base  course  wear  rate,  i.e..  average 
treadwear  of  the  last  4  quarterly  course 
monitoring  tire  tests  conducted  bv 
NHTSA. 
Round  off  the  percentage  to  tht?  nearest 

lower  20-poinf  increment 
***** 

Issued  on  Mav  1  1.  J1)(M) 
Rosalyn  G.  Millman, 

Acting  Adnimistrator 

\¥R  I)(j(    ()n-IJH7!  Kiled  T-2  )-()(>;  H:45  am) 

BILLING  CODE  4910-S9-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  648 

[Docltet  No.  000119014-0137-02;  I.D.  No. 
112399C] 

RIN  0648-AIM48 

Fisheries  of  the  Northeastern  United 
States;  Summer  Fiounder,  Scup,  and 
Blacit  Sea  Bass  Fisheries;  2000 
Specifications 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmosph(ai(:  Administration  (N().-\A). 
(Commerce 

ACTION:  Final  rule,  final  specifications. 
and  commerc:ial  iiuota  adjustment  fur 
the  2000  summer  flounder,  scup.  .ind 
black  sea  bass  fisheries:  notification  of 
commercial  quota  harvest. 


summary:  NMFS  issues  the  final 
specificatiims  for  the  2()()0  summer 
flounder,  scup,  and  black  sea  bass 
fisheries.  The  annual  specifications  for 
the  scup  fishery  include  a  new 
provision  to  restrict  fishing  in  ct'rt.iin 
areas  during  certain  time  periods  to 
reduce  disc:ards  of  scup  in  small-mesh 
fisheries.  This  action  contains 
preliminary  adjustments  to  the  2000 
commercial  quotas  for  the  summer 
flounder,  scup.  and  black  sea  bass 
fisheries.  This  action  also  prohibits 


federallv  permitted  cimimerc:ial  vessels 
from  landing  summer  flounder  in  the 
State  of  Delaware  for  the  vear  2000.  The 
intent  of  this  document  is  to  comply 
with  implementing  regulations  for  the 
Fishery  Management  Plan  for  the 
Summer  Flounder.  Scup.  and  Black  Sea 
Bass  Fisheries  (FMP)  that  require  NMFS 
to  publish  measures  for  the  upcoming 
fishing  year  that  will  prevent 
overfishing  of  these  fisheries. 
DATES:  Effective  0001  hours.  May  24. 
2000.  through  2400  hours.  December  .31. 
2000 

ADDRESSES:  Copies  of  the 
Environmental  Assessment  (EA)/ 
Regulatory  Impact  Review  (RIRj/Initial 
Regulatory  Flexibility  Analysis  (IRFA). 
including  the  Essential  Fish  Habitat 
Assessment  are  available  from  Patricia 
A.  Kurkul.  Regional  Administrator, 
Northeast  Region.  National  Marine 
Fisheries  Service.  One  Blackburn  Drive. 
Gloucester,  MA  01930-2298.  The  EA/ 
RIR/IRFA  is  accessible  via  the  Internet 
at  http://www.nero.gov/ro/doc/nr.htm. 

(iomments  regarding  the  coUection-of- 
information  requirements  contained  in 
this  final  rule  should  be  sent  to  the 
Regional  .Administrator  and  to  the 
Office  of  Information  and  Regulatorv 
Affairs.  Office  of  Management  and 
Budget  (OMB).  Washington.  DC  20.503 
(Attention:  NOAA  Desk  Officer). 
FOR  FURTHER  INFORMATION  CONTACT: 
Kegina  L.  .Spallone.  Fisher\'  Poli(  v 
Analyst.  (978)281-9221.  fax  (978)281- 
91.3.5.  e-mail  regina.i  spallone@no<id,gov 
SUPPLEMENTARY  INFORMATION: 

Background 

The  FMP  was  developed  jointly  by 
the  Atlantic  States  Marine  Fisheries 
Commission  ((Commission)  dnd  the  Mid- 
.XtlantH  Fisherv  Management  tiouncil 
(Council)  in  consultation  with  the  New 
England  and  South  .Ktlantic  Fishery 
Management  Councils   The  management 
units  spe(  ified  in  the  FMP  inc  hide 
summer  flounder  {Pdmlichthvs 
(li'iUiitus)  in  VS.  waters  of  the  Atlantic: 
Ocean  from  the  southern  border  of 
North  Candina  northward  to  the  I"  S.' 
(Canada  border,  and  scup  [Stenotomus 
(hry'sops)  and  black  sea  bass 
[Centrofjristis  striatci]  in  CS.  waters  of 
the  Atlantic  Ocean  fnmi  35  13.3'  N, 
latitude  (the  latitude  of  (Cape  Hatteras 
Light.  NC)  northward  to  the  U.S./ 
Canada  border.  Implementing 
regulations  for  these  fisheries  are  found 
at  50  CFR  part  648.  subparts  A.  G 
(summer  flounder).  H  (scup).  and  I 
(black  s(?a  bass). 

Pursuant  to  tit)64a.l00  (summer 
flounder).  048.120  (scup).  and  648  140 
(blai:k  sea  bass),  the  Regional 
Administrator.  Northeast  Region, 


NMFS,  (Regional  Administrator) 
implements  measures  for  the  fishing 
year  to  assure  that  the  target  fishing 
mortality  (F)  or  exploitation  rate  for 
each  fishery,  as  specified  in  the  FMP  is 
not  exceeded.  The  target  F  or 
exploitation  rate  and  management 
measures  are  summarized  below  by 
species.  Detailed  background 
information  regarding  the  development 
of  the  proposed  specifications  was 
provided  in  the  proposed  specifications 
for  the  2000  summer  flounder,  scup  and 
black  sea  bass  fisheries  (65  FR  4547, 
lanuary  28.  2000).  and  is  not  repeated 
hero.  NMFS  will  publish  a  proposed 
and  final  rule  for  the  2000  recreational 
management  measures  for  these 
fisheries  in  the  Federal  Register  at  a 
later  date. 

On  April  25.  2000.  during  the  last 
stages  of  review  of  this  final  rule,  the 
United  States  Court  of  Appeals  for  the 
District  of  Columbia  Circuit  ((Court) 
issued  an  opinion  on  a  challenge  to  the 
1999  summer  flounder  specifications  by 
a  number  of  environmental  groups.  The 
(^ourt  noted  that  the  1999  quota,  when 
adopted,  had  only  an  18-percent 
likelihood  of  meeting  the  conser\'ation 
goals  of  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act).  The  Court 
invalidated  the  1999  quota  and 
remanded  the  case  to  NMFS  for  further 
proceedings.  The  CCourt  set  a  minimum 
standard  for  harvest  quotas  to  compiv 
with  the  Magnuson-.Stevens  Act.  namely 
that  quotas  must  have  at  least  a  50- 
percent  probability  tif  achieving  the 
target  fishing  mortality  rate. 

Given  the  timing  of  the  opinion  and 
the  urgency  of  regulating  the  ongoing 
fishery  that  began  in  lanuary.  after 
careful  consideration.  NMFS  has 
concluded  that  it  must  have  some 
measures  in  place  t^stablitshing  quotas 
for  these  fisht'ries.  Therefore,  rather 
than  leaving  the  fisheries  unregulated 
while  it  addresses  the  Court's  remand. 
NMFS  is  proceeding  with  publication  of 
the  rule  as  drafted  at  this  time.  In 
addition,  the  specifications  for  summer 
flounder  are  intimately  linked  to  the 
specifications  for  the  scup  and  black  sea 
bass  fisheries,  which  were  not  part  of 
the  litigation.  All  of  these  specifications 
must  be  in  place  immediately  in  order 
to  manage  effectively  the  recreational 
fishery,  to  monitor  the  state-by-state 
commercial  quotas,  and  to  restrict 
landings  by  Federal  permit  holders 
upon  attainment  of  those  quotas — 
measures  necessary  to  control  the 
overall  mortality  on  the  summer 
flounder  stock. 

NMFS  considers  it  a  matter  of  the 
highest  urgency  to  address  the  remand 
of  the  Court  and  will  work  with  its 
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partners  in  the  Council  and  the 
Commission.  NMFS  intends  to  revise 
the  2000  summer  flounder  quota  by 
August  1,  2000,  to  a  level  with  at  least 
a  50-percent  chance  of  not  exceeding 
the  F  target.  State  fisheries  agencies  and 
fishery  participants  are  hereby  notified 
that  the  specifications  for  the  2000 
commercial  and  recreational  summer 
flounder  fisheries  will  be  revised 
accordingly.  Participants  are  also 
reminded  that  any  quota  overages  in  the 
2000  commercial  summer  flounder 
fishery  will  be  deducted  from  2001 
quotas,  as  provided  under  the  FMP. 

Summer  Flounder 

The  FMP  for  summer  flounder 
specifies  a  target  F  for  2000  of  the  level 
of  fishing  that  produces  maximum  yield 
per  recruit  (Fma.x)-  Best  available  data 
indicate  that  Fmax  is  currently  equal  to 
0.26.  The  total  allowable  landings  (TAL) 
are  allocated  to  the  commercial  (60 
percent)  and  the  recreational  (40 
percent)  sectors  in  the  proportion 
required  by  the  FMP.  The  commercial 
sector's  quota  is  allocated  to  the  coastal 
states  based  on  percentage  shares 
specified  in  the  FMP,  and  those 
allocations  are  detailed  in  this 
document. 


A  summer  flounder  stock  assessment 
was  completed  by  the  Northeast 
Fisheries  Science  Center's  (NEFSC) 
Southern  Demersal  Working  Group  in 
the  Spring  of  1999  and  reviewed  by  the 
Council's  Scientific  and  Statistical 
Committee  in  July  1999.  This 
assessment  is  summarized  in  the  EA/ 
RIR/IRFA.  The  assessment  was  the  basis 
of  the  Summer  Flounder  Monitoring 
Committee's  (Monitoring  Committee) 
recommendation  of  a  TAL  of  16.815 
million  lb  (7.627  million  kg).  The 
Council  and  Conunission  (hereinafter, 
referred  to  as  "the  Council  ")  reviewed 
this  recommendation  and  did  not  adopt 
it.  Instead,  the  Council  recommended, 
and  NMFS  proposed,  a  2000  TAL  level 
of  18.518  million  lb  (8.4  million  kg). 
Based  on  stochastic  projection  results, 
this  TAL  has  a  25-percent  probability  of 
achieving  (i.e.,  not  exceeding)  the  target 
F  of  0.26  in  2000.  NMFS  notes  that  the 
Commission  has  measures  in  place  to 
decrease  discards  of  sublegal  fish  in  the 
commercial  fishery  and  reduce 
regulatory  discards  that  occur  as  the 
result  of  landings  limits  in  individual 
states.  Specifically,  the  Commission  has 
measures  in  place  whereby  15  percent 
of  each  state's  quota  would  be 


voluntarily  set  aside  each  year  for 
vessels  to  land  an  incidental  catch 
allowance  (usually  implemented  as  trip 
limits)  after  the  directed  fishery  has 
closed.  The  intent  of  this  voluntary 
incidental  catch  set-aside  is  to  reduce 
discards  by  allowing  fishermen  to  land 
a  certain  amount  of  summer  flounder 
they  catch  incidentally  after  their  state's 
fishery  has  closed,  while  trying  to 
ensure  that  the  state's  overall  quota  is 
not  exceeded.  NMFS  anticipates  that 
these  measures  will  improve  the 
probability  of  not  exceeding  the  target. 
Thus,  this  rule  will  implement  the 
following  summer  flounder  measures 
for  2000:  (1)  A  TAL  of  18.52  million  lb 
(8.40  million  kg):  (2)  a  coastwide 
commercial  quota  of  11.11  million  lb 
(5.039  million  kg);  and  (3)  a  coastwide 
recreational  harvest  limit  of  7.41  million 
lb  (3.361  million  kg). 

The  preliminary  final  commercial 
quotas  by  state  for  2000  are  presented  in 
Table  1 :  the  total  quotas  are  divided  into 
the  recommended  allocation  between 
directed  and  incidental  catch  fisheries 
for  purposes  of  illustration.  These 
preliminary  quotas  are  subject  to 
downward  adjustment  dependant  upon 
overages  of  a  state's  1999  quota. 


Table  1  .—Preliminary  Final  2000  Summer  Flounder  State  Commercial  Quotas 


Directed 


State 


Percent 
share 


Recommended  15  percent 
as  incidental  catcti 


Total 


Lb 


Kg' 


Lb 


Kg- 


Lb 


Kg' 


Maine  

New  Hampshire 
Massachusetts  . 
Rhode  Island   ... 

Connecticut  

New  York   

New  Jersey  

Delaware  

Maryland  

Virginia  , 

North  Carolina  .. 


Total 


0  04756 
000046 
6.82046 

15.68298 
2.25708 
7,64699 

16  72499 
0.01779 
2.03910 

21.31676 

27.44584 


100  00000 


4.492 

43 

644.159 

1.481.181 

213.170 

722.221 

1 .579.594 

1.680 

192.583 

2.013.264 

2,592,126 


2.037 

20 

292.186 

671.852 

96.692 

327.594 

716,492 

762 

87.354 

913.201 

1,175,768 


793 

8 

113.675 

261 .385 

37.618 

127.451 

278.752 

297 

33.985 

355.282 

457,434 


360 

3 

51 .562 

118.562 

17.063 

57.811 

126.440 

134 

15.514 

161.153 

207.489 


5.284 

51 

757.834 

1.742.566 

250.788 

849.672 

1.858.346 

1.977 

226.568 

2368.546 

3.049.560 


9.444.512 


4.283.959 


1 .666.679 


755.993       11.111.192 


2,397 

23 

343.748 

79.041 

113.756 

385.405 

842.931 

897 

102.770 

1.074.354 

1,383.257 

5.039.951 


'  Kilograms  are  as  converted  from  pounds  and  do  not  add  to  the  converted  total  due  to  rounding. 


Section  648.100(d)(2)  provides  that  all 
landings  for  sale  in  a  state  shall  be 
applied  against  that  state's  annual 
commercial  quota.  Any  landings  in 
excess  of  the  state's  quota  must  be 
deducted  from  that  state's  annual  quota 
for  the  following  year.  This  document 
contains:  (1)  Final  specifications  and  (2) 
associated  preliminary  adjustments  to 
each  state's  2000  quotas  as  a  result  of 
known  1999  overages.  The  adjustment 
in  this  document  is  preliminary  because 
it  is  likely  that  additional  data  will  be 
received  from  the  states  that  would  alter 
the  figures,  including  late  landings 


reported  from  either  federally  permitted 
dealers  or  state  statistical  agencies 
reporting  landings  by  non-federally 
permitted  dealers.  This  document 
utilizes  preliminary  1999  landings  data 
that  have  been  provided  to  NMFS 
through  December  31, 1999. 

Based  on  dealer  reports  and  other 
available  information,  NMFS  has 
determined  that  the  States  of  Maine, 
Massachusetts,  New  Jersey,  Delaware, 
and  Virginia  exceeded  their  1999 
quotas.  Thus  far,  the  remaining  States  of 
New  Hampshire,  Rhode  Island, 
Connecticut,  New  York,  Maryland,  and 


North  Carolina  are  not  known  to  have 
exceeded  their  1999  quotas.  The 
preliminary  1999  landings  and  resulting 
overages  for  all  states  are  given  in  Table 
2.  The  resulting  adjusted  2000 
commercial  quota  for  each  state  is  given 
in  Table  3.  In  Table  4,  the  adjustment 
has  been  made  to  illustrate  the 
voluntary  incidental  catch  component 
of  the  commercial  quota  at  15  percent  of 
the  total,  as  recommended. 
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Table  2.— Summer  Flounder  Preliminary  1999  Landings  By  State 


Stale 


1999  Quota  ' 
Lb  Kg? 


Preliminary  1999  landings 
Lb  Kg2 


1 999  Overage 
Lb  ,  Kg* 


Maine 

New  Hampshire 

Massachusetts 

Rhode  Island  

Connecticut    

New  York  ^    

New  Jersey  

Delaware  

Maryland  

Virginia        

North  Carolina  3  . 

Total* 


4  450 

51 

757  842 

1.742.583 

238.516 

860  006 

1 .853.926 

« (25,739) 

202  354 

2  120,696 

2,974,589 


2018 

23 

343751 

790  422 

108.189 

390  099 

840.927 

(11,675) 

91  786 

961.932 

1  349  274 


5  778 

0 

804,964 

1  636  528 

232.047 

793287 

1  897.952 

7  976 

198.866 

2.130,553 

2,800,749 


2.621 

0 

365,126 

742317 

105.255 

359,829 

860.897 

3.618 

90.204 

966,403 

1,270,398 


1.328 


602 


47.122 


21.374 


44.026 

(33.715) 

9.857 


19.970 
(15.293) 

4.471 


10,755.013 


-* 1 

4.866.746         10.508.700  '       4.766,666 


'  Reflects  quotas  as  published  on  August  26   1999  (64  FR  46596)   except  as  noted 

2  Kilograms  are  as  converted  from  pounds,  and  may  not  necessarily  add  due  to  rounding. 

3  Reflects  quota  transfer  (64  FR  71687,  December  22   1999) 
■*  Parentheses  indicate  a  negative  number 

*  Total  quota  is  the  sum  of  all  states  having  allocation  A  stale  with  a  negative  numljer  has  an  allocation  ot  zero  (0)  Total  quota  and  total  land- 
ings do  not  equal  overage  because  they  reflect  positive  quota  balances  m  several  states 

Table  3.— Summer  Flounder  Final  Adjusted  Quotas 


State 


2000  Initial  quota 

2000  Adjusted  quota 

Lb 

Kg' 

Lb         ! 

Kg^ 

5,284 

2.397 

3.956 

1.794 

51 

23 

51 

23 

757.834 

343.748 

710,712 

322,374 

1  742,566 

790.041 

1,742.566 

790,041 

250,788 

113.756 

250.788 

113  756 

849.672 

385.405 

849,672 

385,405 

1  858,346 

842.931 

1  814.320 

822,962 

1  977 

897 

'(31.738) 

(14.396) 

226  568 

102.770 

226,568 

102.770 

2,368,546 

1.074.354 

2,358.689 

1.069.883 

3,049.560 

1.383.257 

3.049.560 

1.383.257 

11,109,214 

5.039.055 

11  006.882 

4.992.638 

Maine  

New  Hampshire 
Massachusetts  . 

Rhode  Island 

Connecticut    

New  York        

New  Jersey     

Delaware     

Maryland  

Virginia    

North  Carolina  ... 


Totals 


'  Kilograms  are  as  converted  from  pounds,  and  may  not  necessarily  add  due  to  rounding 

■^Parentheses  indicate  a  negative  number 

3  Total  quota  is  the  sum  of  all  states  having  allocation  A  state  with  a  negative  number  has  an  allocation  of  zero 


(Ol 


Table  4.— Final  Summer  Flounder  2000  State  Commercial  Quotas  and  Recommended  Incidental  Catch 

Allocations 


state 


Percent 
share 


Directed 


Recommended  15  percent 
as  incidental  catch 


Total 


Lb 


Kg' 


Lb 


Kg' 


Lb 


Kg' 


Maine 

New  Hampshire 
Massachusetts  . 
Rhode  Island   ... 

Connecticut    

New  York      

New  Jersey     .... 

Delaware^  

(14,396) 

Maryland  

Virginia  

North  Carolina  ... 


Total  3 


0  04756 
0  00046 

6  82046 

15  68298 
2  25708 

7  64699 

16  72499 
0  01779 

2  03910 
21  31676 
27.44584 


3  363 

43 

604  105 

1  481  181 

213  170 

722,221 

1  542,172 

0 

192,583 
2.004  886 
2.592.126 


1  525 

19 

274,017 

671  852 

96  692 

327  594 

699  517 

0 

87  354 

909  401 

1.175,769 


100  00000 


9,355,850 


4.243.742 


593 

8 
106  607 
261  385 
37,618 
127,451 
272.148 
00 

33.985 
353,803 
457,434 

1.651,032 


269 

4 
48  356 

118,562 
17  063 
57,811 

123.444 


15.415 
160,482 
207.489 


3956 
51 

710712 

1,742.566 

250.788 

849.672 

1.814.320 

^(31.738) 

226.568 
2.358  689 
3.049,560 


1.794 
23 
322.374 
790.041 
113.756 
385,405 
822,962 


102.770 
1 .069,883 
1 .383,257 


748.896        11,006.882 


4.992,638 


'  Kilograms  are  as  converted  from  pounds  and  do  not  add  to  the  converted  total  due  to  rounding 

?A  state  with  a  negative  numtjer  has  an  allocation  of  zero  (0) 

3  Total  includes  recommended  directed  and  incidental  catch  allocations  as  calculated  from  the  total,  and  may  not  add 
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Delaware  Closure 

In  1999,  NMFS  prohibited  Federal 
permit  holders  from  landing  summer 
flounder  in  the  State  of  Delaware  in  the 
light  of  deductions  from  the  1999  quota 
for  overages  in  1998  (64  FR  5196, 
February  3,  1999).  As  a  result  of  those 
deductions  and  further  quota  reductions 
published  in  the  Federal  Register  on 
August  26,  1999  (64  FR  46596).  the  1999 
quota  allocation  to  the  State  of  Delaware 
was  -  25,739  lb  (  -  1 1 .675  kg).  An 
additional  7.976  lb  (3.618  kg)  of  summer 
flounder  were  landed  in  Delaware  in 
1999,  The  2000  quota  for  Delaware  is 
not  sufficient  to  offset  this  negative  2000 
allocation  and  the  additional  landings 
in  1999.  Consequently.  Delaware  has  no 
commercial  quota  available  for  2000, 
The  regulations  at  §  648.4(b)  provide 
that  Federal  permit  holders  agree,  as  a 
condition  of  their  permit,  not  to  land 
summer  flounder  in  any  state  that  the 
Regional  Administrator  has  determined 
no  longer  has  commercial  quota 
available  for  harvest.  Therefore, 
effective  0001  hours.  May  24.  2000, 
landings  of  summer  flounder  in 
Delaware  by  vessels  holding  commercial 
Federal  fisheries  permits  are  prohibited 
for  the  remainder  of  the  2000  calendar 
year,  unless  additional  quota  becomes 
available  through  a  quota  transfer  and  is 
announced  in  the  Federal  Register. 
Federally  permitted  dealers  are  also 
advised  that  they  may  not  purchase 
summer  flounder  from  federally 
permitted  vessels  that  land  in  Delaware 
for  the  remainder  of  the  2000  calendar 
year,  or  until  additional  quota  becomes 
available  through  a  transfer.  If 
additional  landings  were  to  be  reported 
for  1999.  the  commercial  quota  for  the 
State  of  Delaware  will  be  re-adjusted 
pursuant  to  §  648.100(d)(2). 

Scup 

The  FMP  established  a  target 
exploitation  rate  for  scup  in  2000  of  33 
percent.  The  total  allowable  catch  (TAC) 
associated  with  that  rate  is  allocated  78 
percent  to  the  commercial  sector  and  22 
percent  to  the  recreational  sector. 
Discard  estimates  are  deducted  from 
both  TACs  to  establish  TALs  for  both 
sectors.  The  commercial  TAL  is 
allocated  to  three  different  periods. 


Scup  was  most  recently  assessed  at 
the  27th  Northeast  Regional  Stock 
Assessment  Workshop  in  June  1998 
(SAW  27).  This  assessment  indicates 
that  .scup  are  overexploited  and  at  a 
record  low  biomass  level.  SAW  27 
concluded  that  spawning  stock  biomass 
is  less  than  one-tenth  of  the  biomass 
threshold — the  maximum  NEFSC 
indices  of  spawning  stock  biomass 
obser\'ed,  or  2.77  kg/tow  during  1977- 
1979.  The  assessment  is  summarized  in 
the  EA/RIR/IRFA. 

NMFS  disapproved  both  the 
rebuilding  schedule  and  the  bycatch 
provision  for  scup  in  Amendment  12  to 
the  FMP.  Despite  that,  for  the  reasons 
explained  in  the  proposed  rule,  these 
final  specifications  for  fishing  year  2000 
are  based  on  the  current  exploitation 
rate  associated  with  the  overfishing 
definition,  pending  submission  and 
approval  of  a  rebuilding  schedule  that 
complies  with  the  Magnuson-Stevens 
Act.  The  disapproval  of  the  bycatch 
provision  is  discussed  in  "Ciear 
Restricted  Areas."  Failure  to  take  any 
action  at  all  pending  the  submission  of 
the  revised  rebuilding  schedule  could 
imperil  the  stock. 

The  Monitoring  Committee  reviewed 
available  data  and  assumed  the  1999 
exploitation  target  of  47  percent  would 
be  achieved.  The  Monitoring  Committee 
recommended  that  the  TAC  be  reduced 
in  proportion  to  the  reduction  in 
exploitation  rates  from  1999  to  2000. 
i.e.,  a  30-percent  reduction.  As  such,  the 
Monitoring  Committee  recommended  a 
TAC  for  2000  of  4.15  million  lb  (1.88 
million  kg)  resulting  in  a  3.243  million- 
lb  (1.47  million-kg)  commercial  TAC, 
and  a  0.915  million-lb  (0,415  million-kg) 
recreational  TAC. 

The  Monitoring  Committee  also  noted 
the  need  to  reduce  discards  in  the 
commercial  fishery.  Specifically.  SAW 
27  noted  that  F  should  be  reduced 
"substantially  and  immediately"  and 
that,  while  estimates  are  uncertain,  most 
mortality  in  recent  years  was  "clearly 
attributable  to  discards,  particularly 
when  incoming  recruitment  is  strong." 
The  report  noted  that  reductions  "in 
discards  from  small-mesh  fisheries" 
would  be  particularly  effective  for  this 
stock.  Thus,  the  Monitoring  Committee 


recommended  that  the  Council 
implement  regulations  to  close  areas  to 
fishing  by  trawl  gear  with  codend  mesh 
sizes  less  than  4.5  inches  (11.43  cm)  to 
reduce  discards  of  scup. 

In  preparing  data  for  the  Monitoring 
Committee  deliberations.  Council  staff 
cited  data  indicating  that,  based  on  the 
average  biomass  estimates  for  1998  and 

1999,  the  1999  exploitation  rate  could 
be  well  below  its  target  of  47  percent. 
Specifically,  the  staff  felt  that  it  was 
possible  that  exploitation  in  1999  could 
be  as  low  as  30  percent,  provided 
certain  assumptions  were  met  regarding 
biomass  estimates.  A  30-percent 
exploitation  rate  is  equal  to  the  target  in 

2000.  Thus,  the  staff  recommended 
maintaining  the  TAC  as  the  status  quo 
level. 

The  Council  reviewed  the 
recommendations  and  adopted  its  staffs 
recommendation,  a  TAC  of  5.922 
million  lb  (2.686  million  kg)  for  2000. 
Discard  estimates  for  the  commercial 
and  recreational  sectors  are  subtracted 
from  the  commercial  (4.619.160  lb 
(2.095.215  kg))  and  recreational 
(1.302.840  lb  (590.958  kg))  TACs. 
respectively,  to  derive  the  commercial 
quota  and  the  recreational  harvest  limit 
for  the  year.  Assuming  the  same 
proportion  of  discards  to  catch  in  2000 
as  1997  (45.1  percent),  the  commercial 
discards  would  be  2.085  million  lb 
(0.946  million  kg),  and  the  quota  would 
be  2.534  million  lb  (1.149  million  kg). 
Based  on  the  proportion  of  recreational 
discards  to  catch  in  1997  (4.96  percent), 
the  recreational  discards  would  be  0.065 
million  lb  (0.029  million  kg)  and  the 
harvest  limit  would  be  1.238  million  lb 
(0.562  million  kg).  The  commercial 
allocation  is  shown  in  Table  5  As  with 
summer  flounder,  these  allocations  are 
preliminary'  and  are  subject  to  a 
downward  adjustment  for  any  overages 
in  a  period's  harvest  in  1999. 
Preliminan'  data  indicate  that  the 
Winter  I  and  Summer  period  allocations 
have  been  exceeded  in  1999,  which 
requires  a  corresponding  reduction  in 
those  periods  in  2000.  The  resulting 
adjusted  2000  commercial  quota  for 
each  period  is  given  in  Table  7. 


Table  5.— Percent  Allocations  of  Commercial  Scup  Quota 


Period 


Percent 


TAG' 


Quota  Allocation 


Discards  ^ 


Landing  limits 


Lb 

Kg  = 

Lb 

Kg 

Winter  1 

45.11 

2,083,703    1 
(945,168) 

1,799,163 
(816,100) 
736,294 

940,543 
(426,630) 

812.108 
(368.372) 

332,349 

1.143.160 
987.055 

1 

518,529 
447,721 

"10.000 

4.536 

Qiimmpr 

38.95 
1594 

*n/a 

Winter  II 

403,945 

183,226 

4.000 

1,814 
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Table  5.— Percent  Allocations  of  Commercial  Scup  Quota — Continued 


Period 

Percent 

tac 

Discards '' 

Quota  Allocation 

Landing  limrts 

Lb                    Kg  3 

Lb                    Kg 

(333  983) 

(150.754) 

Tolal^ 

100  00 

4.619  160 
(2,095.215) 

2.085.000 
(945.740) 

2  534,160          1,149,476 

'  Total  allowable  catch,  in  pounds  (kilograms  in  parentheses) 

2  Discard  estimates,  m  pounds  (kilograms  in  parentheses) 

3  Kilograms  are  as  converted  from  pounds  and  may  not  add  to  converted  total  due  to  rounding 

*  The  Winter  I  landing  limit  will  drop  to  1  ,(XX)  pounds  (454  kg)  upon  attainment  of  85  percent  of  the  seasonal  allocation 

*  Totals  subjects  to  rounding  error 
n/a — Not  applicable 

Table  6. — Scup  Preliminary  1999  Landings  by  Period 


Penod 


Winter  I 
Summer  . 
Winter  II  ., 

Total 


1999  Quota 

1999  Landings 

1 999  Overages 

Lb                   Kg' 

Lb 

Kg' 

Lb 

Kg' 

1,143,160             518,529 
987,055             447,721 
403,945            183,226  ; 

1,249,234              566,643 

1,288,482             584,446 

700,907            317,926 

106,174 
301,427 
296,962 

48,114 
136,725 
134,700 

2,534,160          1,149,476  ; 

3,238,623 

1  469,015 

'  Kilograms  are  as  converted  from  pounds  and  may  not  add  to  converted  total  due  to  rounding 

Table  7.— Scup  Final  Adjusted  Quotas 


Period 


2000  Initial  quota 


2000  Adjusted  quota' 


Lb 

Kg 

Lb 

Kg^ 

Winter  1     

1,143,160 
987,055 
403,945 

518,529 
447,721 
183,226 

1,037,986 
685,628 
106,983 

470  369 

Summer   

310  996 

Winter  II  

48  527 

Total 


2,534  160 


1  149,476 


1,830,597 


830,345 


'  Tnp  limits  specified  m  Table  5  are  unchanged 

^Kilograms  are  as  converted  from  pounds   and  may  not  necessanly  add  due  to  rounding. 


To  achieve  the  (ximmercial  (juotas,  the 
Council  recommended  a  landing  limit  of 
10,000  lb  (4,536  kg),  with  a  reduction  to 
1,000  lb  (454  kg)  when  85  percent  of  the 
quota  allocation  is  harvested  for  Winter 
I  (January-Aprd)  A  4,000-lb  (1,814-kg) 
landing  limit  will  be  in  place  for  the 
entire  Winter  II  (November-December) 
period. 

Gear  Restricted  Areas  (GRAs) 

The  C'.ouncd  noted  NMP'Ss 
di.sapproval  of  the  si  up  bvcatch 
provision  and  rebuUding  schedule  ui 
Amendment  12  to  the  F'MP  and  hiHuied 
the  advice  of  the  Monitoring  ( ioinmittet' 
and  SAW  27  that  scup  discards  must  he 
decreased.  To  reduct-  discards  of  small 
scup,  the  Council  voted  to  recommend 
seasonal  GRAs  in  which  commercial 
vessels  would  be  prohibited  from 
fishing  with  midwater  trawl  or  other 
trawl  gear  with  codend  nets  of  mesh 
size  less  than  4.5  inches  (113  cm), 
unless  they  were  participating  in  an 
exempted  fishery  (identified  bv  the 
Council  to  have  less  than  a  10-percent 


bycatch  of  scup).  The  Council  proposed 
(iRAs  that  were  identified  by  an  ad  hoc 
advisorv  panel  consisting  of  Council 
and  Commission  members,  industry' 
advisors,  and  the  public  The  areas 
comprise  a  series  of  small  restricted 
areas,  each  approximately  2-weeks  in 
duration,  within  Northeast  statistical 
areas  537.  539.  613.  616.  and  622 

NMFS  believes  that  the  adoption  of 
(JRAs  is  a  critical  measure  to  ensure  the 
attainment  of  the  target  exploitation  rate 
and  t(j  rehabilitate  the  deficien(  ies  in 
the  FMP  with  respect  to  bycatch 
provisions  as  noted  in  the  disapptuval 
of  Amendment  12.  For  the  reasons 
noted  in  the  proposed  rule,  NMFS  did 
not  support  the  areas  and  times 
identifieti  in  the  Council's  alternative. 
Instead,  NMFS  proposed  an  alternative 
analyzed  bv  the  Council  that  would 
have  established  larger  GRAs  that  would 
remain  closed  to  small-mesh  fisheries 
for  longer  periods  (jf  time  (see 
Alternative  6.  as  described  in  the  EA/ 
RIR/IRFA).  This  action  would  have 


established  two  GRAs.  a  Southern  and 
a  Northern  GRA.  The  Southern  GRA. 
defined  as  Federal  waters  off  New  Jersey 
and  Delaware,  would  have  restricted 
fishing  with  small  mesh  from  January  1 
through  April  30.  The  Northern  Gear 
Restricted  Area,  defined  as  Federal 
waters  off  Massachusetts.  Rhode  Island, 
and  New  York,  would  have  restricted 
fishing  with  small  mesh  from  November 
1  through  December  31.  In  light  of 
public  comments  received  on  the  GRAs, 
the  Southern  area  has  been  modified  in 
this  final  rule.  The  area  has  been 
reduced  bv  moving  the  Eastern 
(seaward)  boundarv  inshore  to 
approximate  the  100-fathom  line.  The 
modified  area  better  incorporates  areas 
in  which  scup  are  generally  found 
(depths  of  40-100  fathoms),  as  noted  in 
the  FMP's  Essential  Fish  Habitat  Source 
Document  (NOAA  Technical 
Memorandum.  In  press.  September. 
1999),  Specific  public  comments  related 
to  these,  and  other,  measures,  are 
responded  to  in  the  "Comments  and 


Federal  Register/Vol.  65,  No.  101 /Wednesday,  May  24,  2000/Rules  and  Regulations  33491 


Responses"  section  of  this  final  rule. 
Both  of  these  areas  encompass  the  areas 
proposed  by  the  ad  hoc  advisory  panel. 

During  the  time  periods  implementing 
both  GRAs.  midwater  trawl  and  other 
trawl  gear  fishing  vessels  with  nets  on 
board  that  have  a  mesh  size  less  than  a 
4.5-inch  (11.3-cm)  diamond  mesh  in  the 
codend  would  be  prohibited  from 
fishing  for.  or  possessing  black  sea  bass. 
Loligo  squid,  mackerel,  and  silver  hake 
when  in  the  Southern  GRA.  The  fishery 
for  Atlantic  herring  has  been 
determined  to  be  exempt  from  both 
restricted  areas.  Copies  of  a  chart 
depicting  these  areas  are  available  in  the 
EA/RIR/IRFA  and  from  the  Regional 
Administrator  upon  request  (see 
ADDRESSES). 

The  modification  of  the  area  will  not 
substantially  alter  the  impact  on  scup 
han'est  or  discards,  because  scup  are 
not  found  outside  the  100-fathom  (183- 
m)  curve  to  any  great  extent.  However, 
this  modification  will  substantially 
reduce  the  impact  on  other  small-mesh 
fisheries  that  are  prosecuted  outside  the 
100-fathom  (183-m)  cur\'e.  Analyses 
indicate  that  this  revision  will  reduce 
economic  losses  in  exvessel  revenue  by 
an  estimated  20-33  percent  from  the 
original  proposed  alternative.  This 


change  responds  to  public  comments 
expressing  concern  about  the  size  of  the 
proposed  GRA.  and  also  incorporates 
the  points  on  enforceability  raised  by 
the  U.S,  Coast  Guard  (USCG),  The  areas 
will  be  in  place  until  revised  by  the 
Council. 

Lastly,  vessels  with  exempted 
experimental  fishing  permits  will  be 
allowed  to  conduct  experiments  with 
small-mesh  gear  in  the  regulated  areas. 
The  Council  is  working  with  industry 
members  to  identif\'  gear  modifications 
that  would  reduce  the  catch  of  scup  in 
small-mesh  fisheries  for  squid.  Once 
this  experimental  work  is  completed 
and  an  effective  gear  design  is 
identified,  NMFS  may  authorize  its  use 
in  the  regulated  mesh  areas,  provided 
other  experimental  fishery  requirements 
are  met. 

Black  Sea  Bass 

The  FMP  specifies  a  target 
exploitation  rate  of  48  percent  for  2000. 
This  target  is  to  be  attained  through 
specification  of  a  TAL  level  that  is 
allocated  to  the  commercial  (49  percent) 
and  recreational  (51  percent)  fisheries. 
The  commercial  quota  is  specified  on  a 
coastwide  basis,  by  quarter.  The  most 
recent  assessment  on  black  sea  bass, 
SAW  27,  indicates  that  black  sea  bass 


are  over-exploited  and  at  a  low  biomass 
level.  Although  data  limitations  make 
this  estimate  uncertain.  F  for  1998  mav 
be  equal  to.  or  even  less  than,  the  target 
(48-percent  exploitation].  The  NEFSC 
Spring  Survey  results  for  1998  and  1999 
indicate  that  there  may  have  been  a 
significant  increase  in  black  sea  bass 
biomass  in  1999  (although  the  1999 
index  is  high  mainly  because  of  a  single 
tow).  This  assessment  is  summarized  in 
the  EA/RIR/FRFA. 

To  achieve  the  goals  for  2000.  this 
final  rule  implements  a  black  sea  bass 
TAL  equal  to  the  1999  level  and  reduces 
the  quarterly  trip  limits  as 
recommended  by  the  Council.  The 
commercial  quota  and  corresponding 
trip  limits  are  shown  in  Table  8,  The 
Council  had  recommended  that  trip 
limits  be  reduced  in  an  attempt  to 
prevent  overages  in  each  of  the  quarters 
from  reoccurring.  Preliminary'  data 
indicate  overages  occurred  in  Quarters 
2.3.  and  4  (See.  Table  9).  which 
requires  a  corresponding  reduction  in 
those  quarters  in  2000.  The  resulting 
adjusted  2000  commercial  quota  for 
each  quarter  is  given  in  Table  10,  Status 
quo  is  retained  on  other  related 
management  measures,  such  as  the 
minimum  fish  size  and  possession  limit. 


Table  8.— 2000  Black  Sea  Bass  Quarterly  Coastwide  Commercial  Quotas  and  Quarterly  Trip  Limits 


Quarter 


Percent 


Lb 


Kg' 


Trip  limits 


Lb 


Kg' 


1  (Jan-Mar) 

2  (Apr-Jun) 

3  (Jul-Sep) 

4  (Ocl-Dec) 

Total     . 


38.64 
29.26 
12.33 
19,77 


1,168.760 
885.040 
372.951 
597.991 


530,141 
401 .447 
169,168 
271.244 


100.00 


3.024.742 


1.372.000 


9,000 
3,000 
2,000 
3,000 


4,082 

1,361 

907 

1,361 


'  Subject  to  rounding  error 


Table  9.— Black  Sea  Bass  Preliminary  1999  Landings  by  Quarter 


Quarter 


1999  quota' 


Preliminary  1999  landings 


Lb 


Kg- 


Lb 


Kg' 


Total  3 


3,025.000 


1.372.117 


2,868,196         1,300,992 


1 999  overage 


Lb 


Kg- 


1  

1,168.860 

530.186 

708,235 

321.250 

2  

885.115 

401.481 

1.031.318 

467.798 

146.203 

66,317 

3  

372.983 

169.182 

472,779 

214,449 

99,796 

45,267 

4  

598.043 

271.268 

655,864 

297.495 

57,821 

26,227 

'  Reflects  quotas  as  published  on  August  26,  1999  (64  FR  46596) 
^Kilograms  are  as  converted  from  pounds,  and  may  not  necessarily  add  due  to  rounding 

3  Total  quota  is  the  sum  of  all  states  having  allocation.  A  state  with  a  negative  number  has  an  allocation  of  zero  (0)  Total  quota  and  total  land- 
ings do  not  equal  overage  tiecause  they  reflect  positive  quota  t>alances  in  several  states. 
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Table  10.— Black  Sea  Bass  Final  Adjusted  Quotas 

[Trip  limits  specified  in  Table  8  are  not  changed  ] 


Quaner 

2000  Initial  quota 

1 ■ 

2000  adjusted  quota 

Lb 

Kg' 

Lb          ' 

Kg' 

1    „.„... 

2       

1  168  760 
885.040 
372.951 
597.991 

530  141 
401  447 
169  168 
271  244 

1.168.760 
738.837 

273.155 
540.170 

530.141 
335.131 

3    „.... 

4  

• «....*.-.. 

123.901 
245  017 

Total  ' 

3.024,742 

1.372.000 

2.720,922 

1.234.189 

'  Kilograms  are  as  convened  from  pounds,  and  may  not  necessanly  add  due  to  rounding. 


Changes  From  the  Proposed  Rule 

In  an  Opinion  and  Order,  dated  |un»' 
24.  UWH.  the  U.S.  District  Conn  for  the 
Di.strict  of  Ma.ssachu.sctt.s  voided  the 
portion  of  the  scup  remdations  found  at 
t}*^  H48. 1 20  and  MH.  1 2 1  implementing  a 
state-by-state  allocation  of  the 
commercial  scuj)  fishing  quota  during 
the  summer  period.  NMFS  is  prohibited 
from  enforcing  the  voided  portion  of  the 
regulations,  including  tht^  calculation  of 
overages.  While  NMFS  has  complied 
with  the  order  and  has  not  enforced  the 
regulations,  the  codified  language  has 
remained  intact.  To  make  clear  that 
NMFS  has.  in  fact,  complied  with  the 
order.  NMF'S  by  this  final  rule  suspends 
regulations  relative  to  the  state-by-state 
management  f)f  the  scup  summer  (juota 
period.  As  a  result,  language  in 
«»*»  64H.  1 20  and  H4H  1 2 1  has  been 
removed.  The  summer  period  will 
continue  to  be  managed  under  a 
coa.stwide  quota  until  such  time  that 
new  regulations  are  promulgated  that 
are  consistent  with  the  order. 

In  ti648  122(al(ll.  the  parenthetical 
phrase  regarding  availability  of  a  map  of 
the  Southern  GRA  is  corrected  to 
indicate  that  a  chart  of  the  area  is 
available.  In  that  same  section,  a 
typographical  error  indicating  the 
latitude  of  point  S(;A2  is  corrected,  and 
the  points  describing  the  eastern 
boundarv  of  the  area  are  revised  to 
reflect  the  modification  as  previously 
described  in  the  preamble 

In  «)ti4H.  122(b)(1).  the  parenthetical 
phrase  regarding  availability  of  a  map  of 
the  Northern  (JRA  is  corrected  to 
indicate  that  a  chart  of  tht?  area  is 
available.  In  that  same  section,  points 
N(;A2  through  NtiAfi  are  revised  to 
reflect  that  Federiil  permit  holders  are 
bound  by  the  northern  LIRA 
surrounding  Block  Island.  Rl.  uj)  to  and 
including  state  waiters.  Subsecpienf 
points  are  renumbered,  the 
northernmost  latitude  of  thetJKA  is 
revise<l  to  read  41    10'  so  that  the 
northern  boundary  of  thi!  (IRA  lies 
south  of  Nantucket  Island.  MA 


In  <i 648. 122(b)(2).  Atlantic  herring  is 
removed  from  the  list  of  non-exempt 
species  It  was  incorrecflv  placed  on  the 
list  in  the  proposed  rule.  Historical  sea 
sample  data  from  the  FA  indicate  that 
the  herring  fishery  qualifies  for 
exempted  status  under  both  the  GR^^s. 

In  *»B48.122.  paragraph  (d)  is 
redesignated  as  paragraph  (e).  and  a  new 
paragraph  (d)  is  added.  The  new 
paragraph  includes  the  process  by 
which  additional  fisheries  c:ould  be 
made  exempt  from  the  GRAs.  which 
was  inadvertently  omitted  from  the 
proposed  rule. 

Comments  and  Responses 

Twelve  comments  were  received  on 
the  prtjposed  specifications  from  the 
public  during  the  comment  period  that 
ended  on  February  28.  2000  Specific 
comments  related  to  the  proposed 
annual  specifications  and  the  EA/RIR/ 
IRFA  for  the  2000  summer  flounder, 
scup.  and  black  sea  bass  fisheries  are 
discussed  and  responded  to  as  follows. 

Scup  GRAs  (GRAs) 

Comment  J.- Three  commenters  do  not 
support  the  scup  GR.\s  because  of  the 
negative  impact  the  areas  would  have 
on  industrv.  the  contention  that  the 
underlying  data  are  outdated,  and  the 
belief  that  current  data  indicate  that 
there  is  no  need  to  reduce  incidental 
catch  of  s(up  in  small-mesh  fisheries 
Two  of  these  commenters  feel  NMFS 
"callouslv  rejected"  and  "discarded" 
the  advice  of  industry'.  One  questions 
the  rationale  for  the  areas. 

Rt'spnnst'  1.  NMFS  values  the  hard 
work  of  industrv  in  developing  advice 
for  the  Gouncil's  recommendation.  The 
advice  of  the  ad  hoc  working  group  that 
developed  those  areas  is  clearlv 
reflected  in  the  adopted  (iRAs. 
particularly  where  industry  nu'mbers 
noted  th»!  prevalence  of  Loligo  and  scup 
interactions  in  Northeast  Statistical  area 
537  (south  of  Nantucket  and  Martha's 
Vineyard  Islands.  MA).  In  addition. 
NMF.S  acknowledges  the  impacts  that 
the.se  areas  may  have  on  industry  and 
has  taken  action  to  mitigate  these 


impacts  by  modifying  the  southern  GRA 
to  resemble  more  closely  the  working 
group's  recommendations.  To  the  extent 
practicable  and  consistent  with  the 
goals  of  the  GRAs.  the  revisions  modify 
the  seaward  border  of  the  Southern  GRA 
to  better  approximate  the  100-fathom 
(183-m)  line.  These  modifications 
should  minimize  impacts  on  industry' 
by  affording  industry  more  areas  in 
which  to  conduct  fisheries.  The 
northern  GRA  has  also  been  revised 
slightly  to  increase  enforceability  as 
discussed  in  the  preamble.  NMFS 
anticipates  that  these  revisions  will 
better  comply  with  the  guidance  of 
national  standard  9,  as  well  as 
incorporate  important  enforcement 
concerns.  In  light  of  the  disapproval  of 
the  scup  rebuilding  and  bycatch 
provisions  in  Amendment  12  to  the 
FMP,  it  is  incumbent  upon  NMFS  to 
meet  its  statutory  requirements  to 
reduce  discards  and  to  rebuild  the 
fishery.  NMFS  cannot  ignore  its 
obligations  to  both  the  FMP  and  the 
Magnuson-Stevens  Act. 

In  reviewing  the  latest  scientific 
information,  the  Monitoring  Gommittee 
recommended  that  the  Council 
implement  a  scup  discard  rate  of  90 
percent  in  2000,  unless  some  other 
measures.  suc:h  as  time  and  area 
closures  for  the  .scup  fishery,  were 
implemented.  The  discard  rate  would  be 
applied  to  the  commercial  TAG  in 
setting  the  TAL  (that  is.  90  percent  of 
the  commercial  TAG  would  be  allocated 
to  discards,  and  the  remaining  10 
percent  would  be  available  as  landings). 
The  Council  rejected  the  90-percenf 
estimate  and  passed  a  motion  to  accept 
the  recommendation  as  GRAs  beginning 
in  the  year  2000.  with  the  inclusion  of 
the  development  of  an  exempted  fishery 
program  to  allow  fisheries  to  continue 
that  do  not  exceed  a  10-percent  scup 
bycatch.  Adoption  of  these  GRAs 
allowed  the  Council  to  estimate  discards 
at  45  percent.  In  developing  alternatives 
to  the  recommendation,  the  Council 
analyzed  the  best  available  data,  1997 
and  1998  vessel  trip  report  (VTR)  data 


Federal  Register / Vol.  65.  No.  101 /Wednesday.  May  24,  2000/Rules  and  Regulations  33493 


and  January  1989-April  1999  NMFS  sea 
sample  data.  The  limitations  of  these 
data  were  thoroughly  described  in  the 
EA.  If  additional  data  are  made  available 
that  would  revise  the  need  for,  or  the 
specific  boundaries  of  the  GRAs  (either 
spatially  or  temporally)  the  Council  may 
implement  such  changes  by  way  of  the 
annual  specifications  or  framework 
adjustment  processes. 

Comment  2:  Two  commenters. 
although  not  specifically  supporting  or 
opposing  the  GRAs,  questioned  the  data 
used,  specifically  the  data  that  did  not 
exempt  the  Loligo  fishery.  One 
commenter  stated  that  recent  data  show 
there  is  no  scup  discard  problem  in  the 
Loligo  fishery,  and  another  commenter 
wished  to  have  these  data  incorporated 
into  the  development  of  the  areas. 

Response  2:  The  Loligo  fishery  has 
long  been  identified  as  a  primary  source 
of  scup  discards.  However,  the 
magnitude  of  the  discards  is  unknown. 
Assuming  that  the  areas  and  times  in 
which  scup  and  Loligo  are  caught 
together  are  probably  also  the  areas  and 
times  in  which  scup  discards  occur,  the 
Council  examined  1997  VTR  data  to 
determine  possible  times  and  locations 
for  scupf Loligo  overlap.  The  Council 
further  analyzed  NMFS  sea  sample  data 
from  January  1989  through  April  1999 
to  assess  the  level  of  scup  discarding  in 
other  small-mesh  fisheries.  These  best 
available  data  indicate  that  the  scup 
discards  in  the  November  through 
December  Loligo  fishery  were  48 
percent,  by  weight,  of  total  catch,  and  in 
the  January  through  April  period  were 
78  percent.  Consequently,  the  Loligo 
fishery  does  not  qualify  for  exempted 
status  in  these  areas  and  time  periods. 
An  exemption  for  Loligo  may  be  added 
in  the  future  if  sufficient  data  or  new 
information  become  available  to  result 
in  an  estimation  that  the  amount  of  scup 
bycatch  is  less  than  10  percent,  by 
weight,  of  the  total  catch,  and  if  the 
Regional  Administrator,  after 
consultation  with  the  Council, 
determines  that  the  percentage  of  scup 
caught  as  bycatch  is,  or  can  be  reduced 
to,  less  than  10  percent,  by  weight,  of 
total  catch  and  that  such  exemption  will 
not  jeopardize  fishing  mortality 
objectives.  NMFS  recommends  that  the 
commenters  work  with  the  Council  to 
exempt  this  fishery  through  the  existing 
mechanisms  in  the  regulations. 

Comment  3:  Two  commenters  support 
the  GRAs.  believing  that  the  areas  will 
greatly  reduce  scup  discards,  thereby 
reducing  scup  mortality.  One  of  these 
commenters  did  not  support  any 
modification  to  the  areas. 

Response  3:  NMFS  agrees  that  these 
areas  will  greatly  reduce  scup  discards. 
The  need  for  measures  in  the  FMP  to 


reduce  discards  in  the  scup  fishery  was 
stressed  in  the  disapproval  of  the 
bycatch  provision  in  Amendment  12  to 
the  FMP.  Current  measures  in  the  FMP 
do  not  adequately  reduce  bycatch 
(including  discards,  as  stated  in  the 
Magnuson-Stevens  Act)  or  minimize 
bycatch  mortality.  Consequently, 
measures  such  as  these  GRAs  will  begin 
to  rehabilitate  the  deficiencies  in  the 
FMP  and  will  encourage  the  Council  to 
address  this  issue  in  a  more 
comprehensive  way,  e.g..  either  through 
closed/restricted  areas  or  gear 
modifications.  The  rationale  for 
modifications  to  the  GRAs  described  in 
the  proposed  rule  is  further  explained  in 
the  response  to  Comment  1 . 

Comment  4:  One  commenter 
questioned  the  process  and  use  of  the 
proposed  rule  and  specifications  as  a 
vehicle  for  implementation  of  such 
measures  as  GRAs. 

Response  4:  NMFS  is  confident  that 
these  specifications  are  an  appropriate 
vehicle  to  implement  these  measures. 
The  regulations  implementing  the  FMP 
contemplates  a  broad  range  of  action  for 
annual  specifications.  The  regulations  at 
§  648.120(b)  specifically  provide  that 
the  Council  may  recommend  the 
following  measures  for  the  commercial 
fishery  to  assure  that  the  specified 
exploitation  rate  will  not  be  exceeded: 
(1)  A  commercial  quota  allocated  into 
three  periods,  (2)  landing  limits  for  the 
Winter  I  and  Winter  II  periods,  (3)  the 
percent  of  landings  attained  at  which 
the  landing  limit  for  the  Winter  I  period 
will  be  reduced,  (4)  commercial 
minimum  fish  size,  (5)  minimum  mesh 
size.  (6)  restrictions  on  gear,  and  (7) 
season  and  area  closures  in  the 
commercial  fishery.  The  regulations  also 
contemplate  a  range  of  opportunities  to 
receive  public  input  on  the  proposed 
measures. 

Comment  5:  Two  commenters  had 
questions  related  to  the  10-percent 
threshold  used  to  exempt  fisheries  from 
the  GRA  regulations.  Specifically,  the 
commenters  wanted  to  know  how  the 
threshold  is  determined  (i.e.,  how  a 
fishery  is  to  be  exempted,  by  one  trip  or 
many),  why  a  5-percent  threshold  was 
not  used  as  in  the  case  in  the  Northeast 
Multispecies  FMP,  and  what  would  be 
the  observer  coverage.  An  additional 
commenter  supported  the  10  percent 
exemption  threshold  and  wanted  to 
know  why  the  threshold  was  not 
proposed  by  NMFS. 

Response  5:  The  threshold  to  exempt 
fisheries  was  determined  by  a  Council 
motion  to  include  a  process  for 
exempting  fisheries  within  the  GRAs. 
The  exempted  fishery  program  will 
allow  fisheries  to  continue  that  do  not 
exceed  a  10  percent,  by  weight,  of  total 


catch  as  long  as  such  exemptions  will 
not  jeopardize  fishing  mortalitv 
objectives.  An  exemption  based  on  a  10- 
percent  bycatch  criteria  was  selected 
because  that  percentage  threshold  is  the 
one  used  in  the  summer  flounder  small- 
mesh  exemption  program.  This 
precedent,  then,  exists  in  the  FMP  for 
the  establishment  of  that  percentage  for 
exempting  a  fishery.  The  exemption  is 
based  on  the  all  available  data.  No 
observer  coverage  is  required,  although 
it  is  strongly  encouraged  and  supported 
by  NMFS.  This  exemption  program  was 
included  in  the  proposed  rule.  However, 
the  process  by  which  the  Council  could 
add  or  eliminate  exemptions  was 
inadvertently  omitted  from  the 
proposed  regulatory  language.  This 
oversight  is  corrected  in  this  final  rule. 

Comment  6:  Three  commenters  noted 
that,  based  on  data  presented  in  the  EA/ 
RIR/IRFA.  the  Atlantic  herring  fishery 
should  be  exempt  from  the  GRAs  for 
both  periods  and  in  both  areas. 

Response  6:  NMFS  agrees.  NMFS 
proposed  to  exempt  Atlantic  herring 
from  the  Southern  GRA.  An  error  in  the 
interpretation  of  the  data  presented  in 
the  EA/RIR/IRFA  resulted  in  the  herring 
fishery  being  added  to  the  list  of  non- 
exempt  species  for  the  Northern  GR.\. 
Based  on  public  comments  and  a 
reexamination  of  sea  sample  data. 
NMFS  notes  that  the  herring  fisherv 
does  qualify  for  an  exemption  under 
both  GRAs.  The  regulations  in 
§  648.122(h)(2)  have  been  revised  to 
account  for  that  correction. 

Comment  7:  Two  commenters 
supported  exempting  Atlantic  mackerel 
from  the  GRAs  as  data  become  available. 

Response  7:  NMFS  agrees  that,  if  data 
become  available  to  support  such  an 
exemption.  Atlantic  mackerel  could  be 
listed  as  exempt  ft-om  these  GRAs 
following  the  procedures  outlined  in  the 
regulations. 

Comment  8:  The  Council 
recommended  that  NMFS  postpone 
implementation  of  any  GRAs  to  work  on 
perfecting  the  modified  areas  that  the 
Council  included  as  part  of  its 
comment.  This  comment  was  supported 
by  one  other  commenter.  However,  two 
other  commenters  did  not  support  the 
modified  areas  and  instead  indicated 
that  such  a  change  should  be  considered 
under  a  separate  rulemaking. 

Response  8:  NMFS  feels  that 
implementation  of  the  GRAs  is 
consistent  with  ths  mandate  of  national 
standard  9  to  reduce  discards.  In 
addition,  since  the  Council's  proposal  is 
not  perfected  and  does  not  have 
widespread  industry  support  and  input, 
it  is  better  dealt  with  in  a  separate 
rulemaking.  NMFS  encourages  such 
action.  Note  that  implementation  of  the 


33494  Federal  Register/ Vol.  65.  No.   101  /  Wednesday,  May  24,  2000 /Rules  and  Regulations 


Council's  alU'rnativc  differs  from  the 
action  taken  by  NMFS  to  mt)dify  thn 
proposed  ClRAs  in  this  final  rule.  This 
modification  represents  a  revision  to  the 
proposed  measure  based,  in  part,  on 
public  comments.  The  motlified  GRAs 
proposed  by  the  (iouncil  represent 
substanfiallv  different  areas  and  times, 
which  require  further  public 
examination  and  analysis.  F-'urther.  since 
the  GRAs  were  proposed  by  the  Counc;il 
as  part  of  the  2000  speciifications  for 
scup,  and  given  the  conservation 
imperative  to  effect  needed  reductions 
in  scup  discard.  NMF.S  feels  it  would  be 
inappropriate  to  delav  implementation. 
NMFS  notes  that  the  decision  to  denv  a 
petitiim  for  rulemaking  to  implement 
measures  to  reduce  scup  discard  was 
based  on  the  inclusion  of  these 
provisions  in  the  2000  speciifications  for 
summer  flounder,  scup  and  black  sea 
bass  (t>,5  FR  454t).  January  2H,  2000). 

Comment  9:  One  commenter 
questioned  whv  the  possession  of  LA>ligo 
is  prohibited  in  CJRAs.  even  if  harvested 
with  4  ."i-inch  (1 1.4-cm)  mesh. 

Rfsponsf  9  The  regulations  prohibit 
permit  holders  to  fish  for.  possess,  or 
land  Loligo  squid,  silver  hake,  black  sea 
bass  or  Atlantic  mackerel  in  or  from  the 
(jR,\s  during  the  appropriate  time 
periods  when  in  possession  of  midwater 
trawl  or  other  trawl  nets  or  netting  that 
do  not  meet  the  minimum  mesh 
restrictions.  However,  a  vessel  may  fish 
for.  possess,  or  land  those  species  in  or 
from  the  CiRAs  when  in  possession  of 
nets  that  do  meet  the  minimum  mesh 
recjuirements.  These  vessels  mav  hav»' 
nets  or  nettings  on  hoard  that  do  not 
meet  the  minimum  size,  if  those  nets  or 
netting  are  stowed  in  accordance  with 
the  regulations.  Harvest  Levels 

Comment  1(1:  One  commenter  did  not 
support  the  summer  ilounder  TAL  and 
instead  recommended  that  the  Summer 
Flounder  Monitoring  (Committee's 
reiiommendatiim  of  Iti.HlS  million  lb 
(7.627  million  kg)  be  implemented.  The 
ccmimenter  stattnl  that  this  lower  T.M- 
has  a  higher  prohabilitv  of  achieving  the 
target  [50  perctuit.  versus  the  25-percent 
estimate  of  the  adopted  TAL)  aii<l  that 
NMFS  should  set  a  TAL  that  has  "a  50/ 
50  chance  of  meeting  the  target."  The 
commenter  also  believes  thai  the  stock 
rebuilding  schedule  is  inadequate, 
because  the  1999  stock  assessment 
indicates  the  sto(;k  won't  rebuild  until 
2017. 

Response  10:  NMFS  approved  the 
Council  recommendation  that  the  2000 
TAL  be  18  51H  million  lb  (H.4  million 
kg).  Based  on  sto'.;haslii:  projection 
results,  this  TAL  has  a  25-peri:ent 
probability  of  achieving  the  target  F  of 
0.26  in  2000  and  a  5()-perct^nt 
probability  of  at;hieving  F  -  0.29.  Those 


same  stochastic  projections  indicate  that 
the  current  rebuilding  plan  is  on  target, 
and  this  rebuilding  plan  was  approved 
bv  NMFS  under  Amendment  12  to  the 
FMP.  NMFS  also  notes  that  the 
Commission  has  r»K:ommended  that 
states  implement  measures  to  reduce 
incidental  catch  and  regulatory  discards 
that  occur  as  the  result  of  commercial 
landings  limits  in  individual  states. 
Specifically,  the  Commission  has 
instituted  voluntary  management 
measures  whereby  15  percent  of  each 
state's  quota  would  be  set  aside  each 
year  for  vessels  to  land  an  incidental 
catch  allowance  (usually  implemented 
as  trip  limits)  after  the  directed  fishery 
has  closed.  The  intent  of  this  incidental 
catch  set-aside  is  to  reduce  discards  by 
allowing  fishermen  to  land  a  certain 
amount  of  summer  flounder  they  catch 
incidentallv  after  their  states  fishery' 
has  closed,  while  trying  to  ensure  that 
the  state's  overall  quota  is  not  exceeded. 
It  is  anticipated  that  these  measures  will 
improve  the  probability  of  achieving  the 
target.  This  measure  is  also  consistent 
with  a  state-by-state  quota  system  which 
allows  states  the  flexibility  to  manage 
their  individual  allocations  to  best 
reflect  their  industry.  This  allows  the 
states  to  more  tightly  control  their 
fishery  and  prevent  overfishing. 
Consequently,  it  may  be  expected  that 
individual  states  would  implement 
slightly  different  programs. 

■fhe  recent  assessment  for  summer 
flounder  notes  that  "'[blecause  the 
effects  of  density  dependence,  future 
environmental  conditions,  and 
expansion  of  stock  age  structure  on 
growth  and  recruitment  at  higher  stock 
siz«;s  are  unknown,  these  projected 
levels  of  stock  biomass  and  landings 
should  be  ccmsidered  with  caution   "  If 
recent  low  levels  of  recruitment  persist, 
the  projections  may  be  optimistic. 
(Conversely,  if  reiTuitment  is 
underestimated  or  improves,  the 
[irojections  mav  be  conservative.  These 
projections  are  updated  with  the  best 
scientific  information  available  each 
time  the  an  assessment  is  made  on  the 
fishery. 

In  addition,  the  BMS'\'  target  noted  is 
subject  Id  revision  based  on  changes  in 
the  input  data  that  change  the  partial 
recruitment  pattern  for  the  fishery.  That 
is  to  say.  the  rebuilding  target  is  BM.SY. 
not  necessarily  106.000  mt.  Such 
changes  to  the  p<u1ial  recruitment 
would  be  influenced  by  changes  in 
future  management  action,  including 
minimum  sizes  and  seasonal  landing 
patterns  in  the  fishery. 

Comment  1 1  Tvv(j  commenters  did 
not  support  the  scup  harvest  levels.  One 
supported  a  reduction  of  the  discard 
estimate  to  eliminate  overages  and 


increase  the  commercial  quota,  and  the 
other  expressed  concern  that  the 
proposed  TAC  is  too  high  in  light  o)  the 
record  low  biomass  level. 

Response  11:  \n  making  its 
recommendation  to  NMFS.  the  Council 
considered  a  recommendation  by  the 
Monitoring  (Committee  to  use  a  90- 
percent  discard-to-Iandings  ratio  in 
establishing  the  TAL.  The  Committee 
noted  that  the  discard-to-Iandings  ratio 
had  doubled  in  recent  years  (1998 
versus  1997).  based  on  the  limited  data 
available,  including  survey.  VTR.  ami 
sea  sampling.  Such  a  recommendation, 
if  adopted,  would  have,  for  all  intents 
and  purposes,  eliminated  the 
commercial  fishery  for  2000. 
particularly  after  deduction  for  overages 
in  the  1999  quota  periods.  The  Council, 
however,  assumed  the  same  proportion 
of  discards  to  catch  in  2000  as  1997 
(45.1  percent),  and  recommended  a 
lower  di.scard  estimate — c:oupled  with 
the  GRAs.  Such  a  measure  would 
achieve  the  goals  of  the  FMP  while 
maintaining  some  ec:onomic 
opportunity  for  the  industry 
participants.  NMFS  dgrees  with  this 
approach 

Comment  12:  One  commenter  did  not 
support  the  black  sea  bass  trip  limits, 
and  specifically  requested  an  11.000- 
pound  (4.990-kg)  trip  limit  in  Quarter  1 
(Ian-Mar). 

Response  12:  The  reduced  trip  limits 
are  an  attempt  to  prevent  overages  in 
each  (jf  the  quarters  from  oc:curring  or 
reoccurring.  These  reductions  are 
particularly  relevant  in  light  of  the  fact 
that  deductions  are  made  for  1999 
overages  in  this  final  rule,  thus  reducing 
the  overall  quota  per  quarter. 

Comment  13:  One  commenter 
objected  to  the  late  publication  date  of 
the  proposed  rule,  saying  it  rendered 
portions  of  the  2000  specifications 
"meaningless."  The  commenter 
questioned  whether  NMFS  providt.-d 
meaningful  opportunity  to  comnn'iit  on 
the  proposed  regulations,  as  the\  would 
already  be  "in  effect  on  the  water. 

Response  13:  NMFS  agrees  that  li'j 
late  publication  of  this  final  rule  is 
problematic.  This  delay  will  prevent 
several  regulatory  provisions  from  being 
implemented.  However,  since  this  is  a 
joint  FMP.  states  have  already 
implemented  several  provisions  of  the 
recommendations  under  compliance 
criteria  specified  in  the  Commission's 
FMP.  That  fact,  of  course,  did  not 
preclude  due  consideration  of  public 
comments  on  the  proposed  measures.  In 
fact,  several  changes  have  been  made  in 
direct  response  to  comments.  In 
addition,  since  certain  provisions  of  the 
specifications  are  regulatory  in  nature 
(such  as  the  reduction  of  future  quotas 
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due  to  overages),  states  must  implement 
any  changes  to  the  quotas  identified  in 
this  final  rule.  States  routinely  make 
such  changes  in  response  to  quota 
adjustments  which,  because  of  the 
publication  delay,  are  presented  in  this 
final  rule.  In  previous  years,  this 
adjustment  had  been  published  as  a 
separate  action.  EA/RIR/IRFA 

Comment  14:  One  commenter  felt  that 
the  EA  for  summer  flounder  falls  short 
of  National  Environmental  Policy  Act 
(NEPA)  requirements  in  that  it  does  not 
provide  adequate  discussion  of  impacts, 
there  are  no  long-term  or  cumulative 
impacts  (of  continued  summer  flounder 
overfishing)  examined,  and  no 
explanation  of  why  any  of  the 
alternatives  were  accepted  or  rejected. 

Response  14:  NMFS  determined  that 
the  EA  fully  and  adequately  analyzes 
impacts  of  the  alternatives  considered. 
Still,  NMFS  realizes  that  there  may  be 
cumulative  impacts  as  a  result  of  annual 
specifications.  Although  overall  impacts 
of  the  management  programs  were 
examined  in  detail  as  part  of  the 
environmental  impact  statements  (ElSs) 
prepared  for  each  of  the  three  fisheries 
(Amendment  2  for  summer  flounder 
(1992).  Amendment  8  for  scup  (1996). 
and  Amendment  9  for  black  sea  bass 
(1997)).  NMFS  revised  the  EA  for  the 
2000  specifications  to  more  fully 
discuss  potential  cumulative  impacts  of 
the  annual  specifications. 

Comment  15:  One  commenter  felt  that 
the  EA/RIR/IRFA  is  "flawed"  due  to  the 
failure  to  consider  the  full  range  of 
economic  benefits  and  costs  associated 
with  the  summer  flounder  quota 
specifications.  The  commenter  stated 
that  the  "errors  in  the  analysis  *   *   * 
incorrectly  bias  the  analysis  in  favor  of 
higher  quotas  at  the  expense  of 
rebuilding  *   *   *" 

Response  15:  NMFS  disagrees.  The 
economic  analysis  conducted  for  this 
action  responded  to  the  requirements  of 
the  National  Environmental  Policy  Act, 
E.O.  12866,  and  the  Regulatory 
Flexibility  Act.  The  economic  analysis 
performed  used  the  best  scientific 
information  available  in  describing  the 
expected  economic  impacts  for  each 
quota  specification  option  as  required 
by  law. 

Comment  16:  One  commenter  felt  that 
the  IRFA  fails  to  consider  economic 
benefits  to  scup  fishermen  from  reduced 
discards  in  small-mesh  fisheries,  and 
resultant  stock  recovery:  and  does  not 
analyze  costs  saved  for  trips  not  taken 
in  the  GRAs. 

Response  16:  NMFS  feels  that  the 
IRFA  addresses  adequately  the 
economic  impacts  of  the  scup 
specifications.  The  economic  benefits  of 
reduced  discards  and  resultant  stock 


recovery  are  addressed  in  the  EIS  for 
Amendment  8  to  the  FMP,  which 
implemented  management  measures  for 
scup.  As  these  specifications  are  not 
expected  to  result  in  the  immediate 
recovery  of  the  stock,  it  would  be 
inappropriate  for  this  final  rule  to 
analyze  such  impacts.  Ultimately,  a 
recovered  stock  would  have  obvious 
benefits  to  industry  in  a  more  balanced 
age  structure  of  the  scup  stock, 
increased  spawning  stock,  and 
increased  yield  as  fish  are  allowed  to 
grow  larger  before  harvest. 

Comment  1 7:  One  commenter  felt  that 
the  use  of  a  relative  performance  index 
(RPI)  misleads  one  to  believe  that  the 
proposed  GRA  alternative  is  least 
efficient.  The  commenter  felt  that  fhe 
analysis  should  instead  take  the 
difference  between  the  benefits  and 
costs  (rather  than  divide,  as  the  RPI  did) 
to  determine  net  benefits.  Under  that 
calculation,  the  proposed  alternative 
would  have  the  greatest  net  benefits. 

Response  1 7:  'The  RPI  provides  a 
relative  comparison  among  the  various 
proposed  alternatives  and  is  used  as  a 
mechanism  to  rank  them.  The 
commenter  appears  to  have  incorrectly 
characterized  the  RPI  as  a  benefit/cost 
ratio.  The  index  was  never  intended  to 
be.  nor  was  it  purported  to  be.  a 
measure  of  benefits  and  costs.  The  RPI 
simply  provides  a  ranking  mechanism 
to  show  how  the  various  proposed 
alternatives  compare  in  terms  of  percent 
reduction  in  scup  discards  to  reduction 
in  gross  revenues. 

Comment  18:  One  commenter  stated 
that  the  revenue  reductions  in  the  scup 
GRA  analysis  failed  to  account  for  the 
proposed  significant  reductions  in  the 
2000  Loligo  quota.  The  commenter  felt 
that  reductions  in  revenues  in  the  Loligo 
fishery,  therefore,  were  not  solely 
associated  with  the  GRAs. 

Response  18:  NMFS  notes  that 
impacts  associated  with  the  Loligo 
reductions  were  fully  and  adequately 
considered  in  the  specifications  for  that 
fishery.  An  analysis  of  that  action  (See 
proposed  initial  specifications  for  the 
Atlantic  mackerel,  squid  and  butterfish 
fisheries,  65  FR  431,  January  5.  2000) 
indicated  that  the  LoUgo  quota 
represents  an  18-percent  reduction  in 
landings  compcired  to  the  average  last  3 
(1996—98)  years,  and  may  result  in  a  5- 
to  10-percent  revenue  reduction  (all 
species  combined)  for  121  of  443  vessels 
that  reported  landing  Loligo  in  1997. 
The  remaining  vessels  (322)  are 
expected  to  experience  a  reduction  of 
less  than  5  percent.  Since  trimester 
management  of  the  Loligo  specifications 
is  newly  implemented  in  2000.  the  EA/ 
RIR/IRFA  for  scup.  then,  examines  to 
the  extent  practicable,  estimated 


impacts  of  the  GRAs  based  on  historical 
performance  of  the  Loligo  fleet,  and 
assumes  that  the  Loligo  quota  would  not 
have  been  fully  harvested  and  would 
continue  unrestrained  by  other  actions. 
Such  assumptions  in  the  document  are 
credible.  If  the  Loligo  quota  were 
harvested,  of  course,  then  actual 
impacts  may  vary  significantly  from  the 
estimated — either  towards  greater 
impacts.  6t  lesser.  A  closure  mav  result 
in  those  vessels  ceasing  fishing, 
eliminating  impacts  of  the  GRAs  on 
their  activity. 

Comment  19:  Three  commenters 
noted  that,  based  on  data  presented  in 
the  EA/RIR/IRFA.  the  Atlantic  herring 
fishery-  should  be  exempt  from  the  GRAs 
for  both  periods,  and  in  both  areas. 

Response  19:  This  comment  was 
addressed  in  the  response  to  Comment 
6. 

Enforceability 

Comment  20:  The  USCG  submitted  a 
comment  expressing  its  preference  for 
closed  areas  with  no  exemptions,  as 
opposed  to  GR.'^s.  which  require 
boardings  for  compliance  checks.  The 
USCG  feels  GRAs  are  "an  enforcement 
compromise."  The  USCG  agreed  with 
NMFS's  contention  that  the  Councils 
preferred  areas  were  too  small  and  too 
short  in  duration,  but  notes  that  the 
NMFS  proposed  areas  were  large  and 
equally  burdensome  to  enforce,  since 
they  allow  entry-  by  exempted  vessels. 
The  USCG  recommended  that,  for  law- 
enforcement  purposes  only,  areas  be 
restricted  for  a  minimum  of  60  days, 
and  be  plainly  shaped  squares  or 
rectangles  w-hose  sides  conform  to  a 
minimum  30  minutes  of  latitude  or 
longitude  on  a  side.  The  USCG  also 
supports  the  national  vessel  monitoring 
systems  for  all  vessels  within  the  GRAs 
to  help  the  USCG  locate  them  to  see  if 
they  are  complying  with  the  regulations. 

Response  20:  NMFS  understands  the 
USCG  comments.  Partially  in  response 
to  this  comment,  these  areas  have  been 
modified  in  shape.  The  areas  conform  to 
the  USCG  request  in  that  they  are 
restricted  for  a  minimum  of  60  days  and 
have  plainly  shaped  sides.  At  its 
narrowest  points,  the  Southern  area  is 
approximately  20  nautical  miles  wide 
and  the  Northern  area  15  nautical  miles 
wide.  Both  of  these  sections  of  area  are 
narrower  than  ideal  for  enforcement 
purposes.  However,  given  the  expected 
interaction  of  scup  with  small-mesh 
species  (including  Loligo.  Atlantic 
mackerel,  w-hiting,  and  black  sea  bass) 
in  the  vicinity  of  those  areas  at  those 
times,  and  given  industry-  testimony  to 
that  effect,  these  areas  are.  to  the  extent 
practicable,  the  most  workable 
compromise. 
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Classification 

This  ac:tii)n  is  authorized  bv  50  CFR 
part  64  H. 

These  specifications  have  been 
determined  to  be  not  significant  for 
purposes  of  E.O.  12Hh(i 

Because  '!»i^MH.12l)  and  648  121 
pertaining  to  the  scup  summer  f)eriod 
state-by-state  quota  allocation  are 
contravened  by  judicial  order,  providing 
prior  notice  and  opportunity  for  public 
comment  on  their  removal  from  the 
regulations  would  serve  no  useful 
purpose  and  is  therefore  unnecessary. 
Accordingly,  the  Assistant 
Administrator  for  Fisheries,  NOAA  (AA) 
finds  good  cause  under  5  IJ  S  ('. 
55.3(b)(B)  to  waive  the  requirement  to 
provide  prior  notice  and  opportunity  for 
publi<  comment.  Likewise,  providing  a 
30-ddv  delay  in  effec:tive  date  would  be 
inconsistent  with  the  intent  of  the 
judir:ial  order  and  is  unnecessary   Ttie 
AA  finds  good  cause  under  5  U.S.C. 
SS.KdJl:!)  to  waive  the  3()-dav  delayed 
effectiveness  period 

This  action  establishes  annual  (|uotas 
antl  related  management  measures  for 
the  summer  flounder,  scup.  and  black 
sea  bass  fisheries  which  are  used  to 
control  harvest  of  these  fisheries  and  to 
restrict  landings  when  their  quotas  are 
harvested    .Nctinn  to  restric  t  landings 
must  be  taken  imiiiedialelv  upon 

attainment  of  the  quota  ti nserve 

fishery  resources    The  .State  of 
Delaware's  summer  flounder  allocation 
has  been  harvested   It  would  be  ( ontrarN 
to  the  piitilu   interest  to  provide  prior 
notice  to  implement  these  restru  tions 
since  the  allixations  have  already  been 
harvested  and  the  regulations  require 
the  publication  of  this  .iction   F'ailiire  to 
implement  this  provision  would  result 
in  overfishing.  Therefore,  the  AA  finds 
good  cause  under  ."i  I'.S.t;  l553(b)(H)  to 
waive  the  requirement  to  provide  prior 
notice  iind  opportunity  for  public 
comment   Likewis*-.  because  the 
remaining  (juota  provisions  reduce 
overfishing  of  the  summer  flounder, 
scup.  and  black  stta  bass  resources  in  the 
remaining  states  and  perioils.  it  would 
be  impracticable  and  contrary  to  the 
public  interest  to  delay  implementation 
of  the  remaining  (]uota  provisions. 
Therefore,  the  ,\A  finds  good  c.uise 
under  .5  li,S.(;  353(d)(3)  to  waive  the 
30-day  delayed  effectiveness  period  for 
both  the  quotas  and  related  management 
measures,  including  the  landings 
restrictions. 

This  final  rule  contains  a  t  ollection- 
of-information  retjuiremeni  subject  to 
the  Paperwork  Reduction  Act  (PRA) 
The  request  for  dn  experimental  fishing 
e.xemption  has  been  approved  by  the 
()ffi(  e  of  MiUiagement  and  Budget  under 


Control  Number  0648-0309  Public 
reporting  burden  for  this  collection  of 
informati(m  is  estimated  to  average  1 
hour  per  response,  including  the  time 
for  reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Comments  regarding  this 
burden  estimate,  or  any  other  aspect  of 
this  data  collection,  including 
suggestions  for  reducing  the  burden, 
must  be  sent  to  NMFS  and  OMB  (see 
ADDRESSES). 

.Notwithstanding  any  other  provision 
of  the  law,  no  person  is  required  to 
respond  to,  nor  shall  any  person  be 
subject  to  a  penalty  for  failure  to  comply 
with,  a  (  ollection  of  information  subject 
to  the  requirements  of  the  PRA,  unless 
that  ( iiUection  of  information  displays  a 
currently  valid  OMB  (ontrol  number 

NMP'S  completeil  a  final  regulatory 
flexibility  analysis  (FRFA)  that  cimtains 
the  items  specified  in  5  L'.S.C.  604(a)  as 
follows. 

Final  Regulatory  Flexibility  Analysis 
for  Summer  Flounder.  Scup,  and  Black 
Sea  Bass  2000  Specifications 

Need  tor  and  Objectives  of  the  Rule 

This  final  rule  is  necessary  to 
establish  annual  specifications  for  the 
summer  flounder,  scup,  and  blac  k  sea 
bass  fisheries  The  intent  of  this  final 
rule  is  to  compU'  with  the  regulations 
for  summer  flounder,  scup.  and  black 
sea  bass  that  recjuire  NMF.S  to  publish 
specifications  for  each  fishing  year  to 
( onserv'e  and  manage  the  resourtes  in 
compliant:e  with  the  regulations,  the 
fishery  management  plan  (FMP).  and 
the  Magnuson-.Stevens  Fishery 
Conserv<iti(m  and  Management  Act. 

Public  (^(ituinrnts 

There  were  three  (3)  public  comments 
submitted  in  response  to  the  initial 
regulatory  flexibility  analysis  (IRFA), 
NMF'.S  responded  to  these  comments  in 
the  Comments  and  Responses  section  to 
this  final  rule   No  comments  were 
submitted  specifically  on  the  item  of 
Particular  Concern  noted  in  the 
proposed  rule.  As  a  result  of  these 
comments,  changes  were  made  to  the 
rule  regarding  the  exemption  for  the 
herring  fishery  from  recjuirements  of  the 
gear  restricted  areas  ((IRAs).  the  size 
and  location  of  the  (iRAs.  and  methods 
for  exempting  species  from  the  CRA 
restrictions  These  changes  are  noted  in 
the  responses  to  comments  as  well  as  in 
the  preamble  to  this  final  rule. 

\umher  of  Snuill  Entities 

In  144H,  a  total  of  1056  permitted 
vessels  l.inded  summer  flounder,  scup. 


and/or  black  sea  bass  and  would  be 
impacted  by  the  quota  specifications. 
Those  most  likely  to  be  impacted  by  the 
GRAs  would  be  those  vessels  permitted 
under  several  different  FMFs.  including 
the  Northeast  Multispecies  FMP 
(whiting),  the  Atlantic  Mackerel,  Squid 
and  Butterfish  FMP  (Loligo  squid. 
Atlantic  mackerel),  and  the  Summer 
Flounder.  Scup  and  Black  Sea  Bass  FMP 
(black  sea  bass),  and  fishing  with  trawl 
gear  with  codend  mesh  less  than  4.5 
inches  (11.3  cm)  in  the  GRAs.  An 
analysis  of  these  areas  indicates  that  59 
vessels  used  small  mesh  gear  that  would 
be  restricted  in  the  northern  GRA.  The 
total  prohibited  trips  were  valued  at 
SO, 8  million.  In  the  southern  GRA.  116 
vessel  would  be  impacted  by  the  GRAs. 
The  total  value  of  these  restricted  trips 
were  valued  at  S9.7  million.  All  of  these 
vessels  readily  fall  within  the  definition 
of  a  small  business. 

Cost  of  Compliance 

No  additional  costs  of  compliance 
including  those  associated  with 
TfK.ordkeeping  and  reporting  would 
result  from  the  implementation  of  this 
final  rule 

Minimizing  Significant  Economic 
Impact  on  Small  Entities 

An  analysis  of  the  harvest  level 
alternatives  indu  ated  that  the  levels 
adopted  in  this  final  rule  minimized 
significant  eionomic  impacts  while 
achieving  the  stated  objectives  of  the 
FMP.  No  other  alternative  considered 
met  the  objectives  while  minimizing 
significant  ecimomi(  impacts  on  small 
entities.  Although  one  alternative 
resulted  in  less  impact  on  small  entities, 
the  harvest  level  proposed  under  it  was 
found  inconsistent  with  the 
requirements  to  end  overfishing  and 
rebuild  the  stociks.  Other  alternatives 
had  higher  probabilities  of  achieving  the 
rebuilding  goals  of  the  FMP. 

A  review  of  the  impacts  of  the 
proposed  GRA  alternative,  as  well  as  the 
comments  received,  indicated  that 
impacts  could  be  minimized  while  still 
accomplishing  the  stated  objectives  of 
the  measures.  (Consequently.  NMFS 
modified  the  proposed  GRAs  by 
reducing  the  size  of  the  Southern  GRA. 
This  modification  will  (1)  Provide  for 
increase  fishing  opportunities  for 
vessels  otherwise  restricted  under  the 
proposed  alternative,  (2)  better 
accommodate  seasonal  variations  in  the 
migrations  of  scup.  (3)  reflect 
information  on  areas  of  noted  scup/ 
Loligo  interaction,  and  (4)  maintain  or 
increase  enforceability.  The  other 
signific:ant  alternatives  to  the  GRAs 
were  rejected  as  each  did  not  provide 
for  enforceable  conser\ation  benefits. 
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List  of  Subjects  in  50  CFR  Part  648  regardless  of  where  the  scup  were  SOUTHERN  GEAR  RESTRICTED  AREA 

Fisheries,  Fishing,  Reporting  and  harvested. 

recordkeeping  requirements.  .         *         .         »         *  PoiT N  Lat         W  Long 

Daterl:  May  18, 2000.  (6)  Any  overages  of  the  commercial  SGA1   38  00'  74  20' 

Bruce  C.  Morehead.  quota  landed  during  the  Summer  period     SGA2  38  40'  74  00' 

Acting  Assistant  Administrator  for  Fisheries.  will  be  deducted  from  that  period's  SGA3  40m  72  30' 

National  Marine  Fisheries  Senice.  allocation  for  the  following  vear.  Anv  55.  j  ^?^  7120 

c.,                       .^-       .         -             SGA5  3910  72  47' 

For  the  reasons  set  out  in  the  overages  of  the  commercial  quota  gg^g      gg  qq,  j^^^, 

preamble.  50  CFR  part  648  is  amended  landed  in  any  Winter  period  will  be  SGA7    'Z'Z''Z''Z       38  00'         74  20' 

as  follows:  subtracted  from  the  period's  allocation        — ■ 

for  the  following  year.  (2)  Non-exempt  species.  Unless 

EJIStSS^^.!!? Ill?,?i2rJI?T=o                 4.  In  §  648.121.  paragraph  (al  is  otherwise  specified  in  paragraph  (c)  of 

NORTHEASTERN  UNITED  STATES  revised  to  read  as  follows,  and  ^'^  section,  the  restrictions  specified  in 

1.  The  authority  citation  for  part  648  paragraph  (b)  is  removed  and  reser^-ed.  paragraph  (a)(1)  of  this  section  apply  to 
continues  to  read  as  follows:  l^^^^^f  ^^  the  Southern  Gear  Restricted 

§648.121     Closures.  Area  ttiat  are  rishing  tor  or  in  possession 

Authority:  16  U..S.C.  1801  e(.se,7                                                            ^,     ^     .       ,  of  the  following  non-e.xempt  species: 

2.  In  §648.14,  paragraphs  (a)(122)  and  J^)  P^^wd  closures.  The  Regional  ^^^^^  ^^^  ^ass,  Loligo  squid.  Adantic 
(a)(123)  are  added  to  read  as  follows:  Admmistrator  wdl  monitor  the  harvest  mackerel,  and  silver  hake  (whiting) 

of  commercial  quota  for  each  quota  Vessels  fishing  for  or  in  possession  of  all 

§648.14    Prohibitions.  period  based  on  dealer  reports,  state  other  species  of  fish  and  shellfish  are 

(a)  *  *  *  data,  and  other  available  information  exempt  fi-om  these  restrictions, 

(122)  Fish  for.  possess  or  land  Loligo  and  shall  determine  the  date  when  the  (b)  Northern  Gear  Restricted  Area.  (1) 
squid,  silver  hake,  black  sea  bass  or  commercial  quota  for  a  period  will  be  From  November  1  through  December  31. 
Atlantic  mackerel  in  or  from  the  area.  harvested.  NMFS  shall  close  the  FEZ  to  all  trawl  vessels  in  the  Northern  Gear 
and  during  the  time  period,  described  in  fishing  for  scup  by  commercial  vessels  Restricted  .\rea  that  fish  for  or  possess 

§  648.122(a)  while  in  possession  of  for  the  remainder  of  the  indicated  non-exempt  species  as  specified  in 

midwater  trawl  or  other  trawl  nets  or  period  by  publishing  notification  in  the  paragraph  rb)(2)  of  this  section  must  fish 

netting  that  do  not  meet  the  minimum  Federal  Register  advising  that,  effective  with  nets  that  have  a  minimum  mesh 

mesh  restrictions  or  that  are  modified.  upon  a  specific  date,  the  commercial  size  of  4.5  inches  (11.43  cm)  diamond 

obstructed  or  constricted,  if  subject  to  quota  for  that  period  has  been  mesh,  applied  throughout  the  codend 

the  minimum  mesh  requirements  harvested,  and  notify-ing  vessel  and  f^^r  at  least  75  continuous  meshes 

specified  in  §  648.122  and  §  648.123(a).  dealer  permit  holders  that  no  forward  of  the  terminus  of  the  net.  or  for 

unless  the  nets  or  netting  are  stowed  in  commercial  quota  is  available  for  codends  with  fewer  than  75  meshes,  the 

accordance  with  §  648.23(b).  landing  scup  for  the  remainder  of  the  minimum-mesh-size  codend  must  be  a 

(123)  Fish  for,  possess  or  land  Loligo  period  minimum  of  one-third  of  the  net. 
squid,  silver  hake,  black  sea  bass,  or                 iu\  lo            Ji  measured  from  the  terminus  of  the 
Atlantic  mackerel  in  or  from  the  area,              ^  '  l**^serveal  codend  to  the  head  rope,  excluding  any 
and  during  the  time  period,  described  in         5.  Section  648.122  is  revised  to  read  turtle  excluder  device  extension,  unless 
§  648.122(b),  while  in  possession  of  as  follows:  otherwise  specified  in  this  section.  The 
midwater  trawl  or  other  trawl  nets  or  Northern  Gear  Restricted  Area  is  an  area 
netting  that  do  not  meet  the  minimum  §648.122    Season  and  area  restrictions.  bounded  by  straight  lines  connecting 
mesh  restrictions  or  that  are  modified,             (a)  Southern  Gear  Restricted  Area.  (1)  the  following  points  in  the  order  stated 
obstructed  or  constricted,  if  subject  to  From  January  1  through  April  30,  all  (copies  of  a  chart  depicting  the  area  are 
the  minimum  aiesh  requirements  trawl  vessels  in  the  Southern  Gear  available  from  the  Regional 
specified  in  §  648.122  and  §  648.123(a),  Restricted  Area  that  fish  for  or  possess  Administrator  upon  request): 

unless  the  nets  or  netting  are  stowed  in  non-exempt  species  as  specified  in  .,                  ^         ,, 

accordance  wiOi  §  648.23(b).  paragraph  (a)(2)  of  diis  section,  must  NORTHERN  GEAR  RESTRICTED  AREA 

*****  fish  with  nets  that  have  a  minimum  „     ,                   mi,        w  i 

3.  In  §648.120,  paragraphs  (d)(2).  mesh  size  of  4.5  inches  (11.43  cm)  °                           ^^              ^°^ 

(d)(4)  and  (d)(6)  are  revised  to  read  as  diamond  mesh,  applied  throughout  the       nGAI  40  00'  72  50' 

follows,  paragraph  (d)(3)  is  removed  and  codend  for  at  least  75  continuous  NGA2  4110'  7140 

reserved,  and  paragraphs  (d)(7)  and  (e)  meshes  forward  of  the  terminus  of  the         NGA3  41  =  10'         70  00 

are  removed.  net,  or  for  codends  with  fewer  than  75         ,^^^4  41 W         70  00' 

,         .,          .    .                     ,      .                          NGA5  :      41-00  70  40 

§648.120    Catch  quotas  and  other  meshes,  die  nimimum-mesh-size  ^^^g  \     ^,qq.  ^,  3^, 

restrictions.  codend  must  be  a  minimum  of  one-third  ngA7                          '     40  00'          72  50' 

*****  of  the  net,  measured  from  the  terminus  

(d)  *  *  *  of  the  codend  to  the  head  rope.  (2)  Non-exempt  species.  Unless 

(2)  The  commercial  quotas  for  each  excluding  any  tiulle  excluder  device  otherwise  specified  in  paragraphs  (c)  of 
period  will  each  be  distributed  to  the  extension,  unless  otherwise  specified  in  this  section,  the  restrictions  specified  in 
coastal  states  from  Maine  through  North  this  section.  The  Southern  Gear  paragraph  (b)(1)  of  this  section  appjy  to 
Carolina  on  a  coastwide  basis.  Restricted  Area  is  an  area  bounded  by  vessels  in  the  Northern  Gear  Restricted 

(3)  [Reserved]  straight  lines  connecting  the  following  Area  that  are  fishing  for.  or  in 

(4)  All  scup  landed  for  sale  in  any  points  in  the  order  stated  (copies  of  a  possession  of  the  following  non-exempt 
state  during  a  quota  period  shall  be  chart  depicting  the  area  are  available  species:  Black  sea  bass.  Loligo  squid, 
applied  against  the  coastwide  from  the  Regional  Administrator  upon  Atlantic  mackerel,  and  silver  hake 
commercial  quota  for  that  period.  request):  (whiting).  Vessels  fishing  for  or  in 
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possession  of  all  other  species  of  fish 
and  shellfish  are  exempt  from  these 
restrictions 

(c)  Transiting  Vessels  that  are  subject 
to  the  provisions  of  the  Southern  and 
Northern  GRAs,  as  specified  in 
paragraphs  (a)  and  (b)  of  this  section, 
respectively,  may  transit  these  areas 
provided  that  trawl  net  codends  on 
board  of  mesh  size  less  than  that 
specified  in  paragraphs  (a)  and  (b)  of 
this  section  are  not  available  for 
immediate  use  and  are  stowed  in 
accordance  with  the  provisions  of 

§  648.23(b). 

(d)  Addition  or  deletion  of 
exemptions  (1)  An  exemption  may  be 
added  in  an  existing  fishery  for  which 
there  is  sufficient  information  to 
ascertain  the  amount  of  scup  bycatch,  if 
the  Regional  Administrator,  after 
consultation  with  the  MAFMC, 
determines  that  the  percentage  of  scup 
caught  as  bycatch  is,  or  can  be  reduced 
to,  less  than  10  percent,  by  weight,  of 
total  catch  and  that  such  exemption  will 
not  jeopardize  fishing  mortality 
objectives.  In  determining  whether 
exempting  a  fishery  may  jeopardize 
meeting  fishing  mortality  objectives  for 
scup,  the  Regional  Administrator  may 
take  into  consideration  factors  such  as. 
but  not  limited  to,  juvenile  mortality.  A 
fishery  may  be  restricted  or  exempted 
by  area,  gear,  season,  or  other  means 
determined  to  be  appropriate  to  reduce 
bycatch  of  scup.  An  existing  exemption 
may  be  deleted  or  modified  if  the 
Regional  Administrator  determines  that 
the  catch  of  scup  is  equal  to  or  greater 
than  10  percent,  by  weight,  of  total 
catch,  or  that  continuing  the  exemption 
may  jeopardize  meeting  fishing 
mortality  objectives.  Notification  of 
additions,  deletions  or  modifications 
will  be  made  through  issuance  of  a  rule 
in  the  Federal  Register 

(2)  The  MAFMC  may  recommend  to 
the  Regional  Administrator,  through  the 


framework  prtxredure  specified  in 
*j  648.108(a),  additions  or  deletions  to 
exemptions  for  fisheries  other  than 
scup. 

(e)  Exempted  experimental  fishing. 
The  Regional  Administrator  may  issue 
an  exempted  experimental  fishing 
permit  (EFP)  under  the  provisions  of 
§600.745fb),  consistent  with  paragraph 
(d)(2)  of  this  section,  to  allow  any  vessel 
participating  in  a  scup  discard 
mitigation  research  project  to  engage  in 
any  of  the  following  activities:  Fish  in 
the  applicable  gear  restriction  area,  use 
fishing  gear  that  does  not  conform  to  the 
regulations,  possess  non-exempt  species 
specified  in  paragraphs  (a)(2)  and  (b)(2) 
of  this  section,  or  engage  in  any  other 
activity  necessary  to  project  operations 
for  which  an  exemption  from  regulatory 
provision  is  required.  Vessels  issued  an 
EFP  must  comply  with  all  conditions 
and  restrictions  specified  in  the  EFP. 

(1)  A  vessel  participating  in  an 
exempted  experimental  fishery  in  the 
Scup  Gear  Restriction  Area(s)  must 
carry  an  EFP  authorizing  the  activity 
and  any  required  Federal  fishery  permit 
on  board. 

(2)  The  Regional  Administrator  may 
not  issue  an  EFP  unless  s/he  determines 
that  issuance  is  consistent  with  the 
objectives  of  the  FMP,  the  provisions  of 
the  Magnuson-Stevens  Act,  and  other 
applicable  law  and  will  not: 

(i)  Have  a  detrimental  effect  on  the 
scup  resource  and  fishery; 

(ii)  Cause  the  quotas  for  any  species 
of  fish  for  any  quota  period  to  be 
exceeded; 

(iii)  Create  significant  enforcement 
problems;  or 

(iv)  Have  a  detrimental  effect  on  the 
scup  discard  mitigation  research  project. 

6.  In  §648.123,  the  first  sentence  of 
paragraph  (a)(3),  paragraph  (a)(4),  and 
the  first  sentence  of  paragraph  (a)(5)  are 
revised  to  read  as  follows: 


§  648.1 23    Gear  restrictions. 

(a)  •  *  * 

(3)  Net  modification.  The  owner  or 
operator  of  a  fishing  vessel  subject  to  the 
minimum  mesh  requirements  in 
§648.122  and  paragraph  (a)(1)  of  this 
section  shall  not  use  any  device,  gear,  or 
material,  including,  but  not  limited  to, 
nets,  net  strengtheners,  ropes,  lines,  or 
chafing  gear,  on  the  top  of  the  regulated 
portion  of  a  trawl  net.*  *  * 

(4)  Mesh  obstruction  or  constriction. 
(i)  The  owner  or  operator  of  a  fishing 
vessel  subject  to  the  minimum  mesh 
restrictions  in  §648.122  and  in 
paragraph  (a)(1)  of  this  section  shall  not 
use  any  mesh  construction,  mesh 
configuration,  or  other  means  on,  in.  or 
attached  to  the  top  of  the  regulated 
portion  of  the  net,  as  defined  in 
paragraph  (a)(3)  of  this  section,  if  it 
obstructs  or  constricts  the  meshes  of  the 
net  in  any  manner. 

(ii)  The  owner  or  operator  of  a  fishing 
vessel  subject  to  the  minimum  mesh 
requirements  in  §  648.122  and  in 
paragraph  (a)(1)  of  this  section  may  not 
use  a  net  capable  of  catching  scup  if  the 
bars  entering  or  exiting  the  knots  twist 
around  each  other. 

(5)  Stowage  of  nets.  The  owner  or 
operator  of  an  otter  trawl  vessel 
retaining  4.000  lb  or  more  (1,814  kg  or 
more)  of  scup  and  subject  to  the 
minimum  mesh  requirement  in 
paragraph  (a)(1)  of  this  section,  and  the 
owner  or  operator  of  a  midwater  trawl 
or  other  trawl  vessel  subject  to  the 
minimum  mesh  requirement  in 
§648.122,  may  not  have  available  for 
immediate  use  any  net,  or  any  piece  of 
net,  not  meeting  the  minimum  mesh 
size  requirement,  or  mesh  that  is  rigged 
in  a  manner  that  is  inconsistent  with  the 
minimum  mesh  size.  •   •   * 
***** 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
Issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  226 

[Regulation  Z;  Docket  No.  R-1070] 

Truth  In  Lending 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Board  is  proposing 
amendments  to  Regulation  Z,  which 
implements  the  Truth  in  Lending  Act,  to 
revise  the  disclosure  requirements  for 
credit  and  charge  card  solicitations  and 
applications.  The  annual  percentage  rate 
(APR)  and  other  cost  information  must 
be  provided  in  direct  mail  and  other 
applications  and  solicitations  to  open 
card  accounts.  The  amendments  are 
intended  to  enhance  consumers'  ability 
to  notice  and  understand  cost 
information  that  generally  must  be 
provided  in  the  form  of  a  table.  The  APR 
disclosed  for  piirchase  transactions 
would  be  subject  to  a  type  size 
requirement,  and  the  requirement  that 
disclosures  be  "clear  and  conspicuous" 
would  be  more  strictly  construed. 
Additional  guidance  would  be  given  on 
the  requirement  that  the  table  be 
prominently  located,  and  on  the  level  of 
detail  about  cost  information  required  or 
permitted  in  the  table. 
DATES:  Comments  must  be  received  on 
or  before  July  18,  2000. 
ADDRESSES:  Comments,  which  should 
refer  to  Docket  No.  R-1070,  may  be 
mailed  to  Ms.  Jennifer  J.  Johnson, 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System,  20th  Street  and 
Constitution  Avenue,  ^fW.,  Washington, 
DC.  20551  or  mailed  electronically  to 
regs.comments@federalreserve.gov. 
Comments  addressed  to  Ms.  Johnson 
may  also  be  delivered  to  the  Board's 
mail  room  between  8:45  a.m.  and  5:15 
p.m.  weekdays,  and  to  the  security 
control  room  at  all  other  times.  The  mail 
room  and  the  security  control  room, 
both  in  the  Board's  Eccles  Building,  are 
accessible  from  the  courtyard  entrance 
on  20th  Street  between  Constitution 


Avenue  and  C  Street,  N\V.  Comments 
may  be  inspected  in  room  MP-500  in 
the  Board's  Martin  Building  between  9 
a.m.  and  5  p.m.,  pursuant  to  the  Board's 
Rules  Regarding  the  Availability  of 
Information,  12  CFR  part  261. 
FOR  FURTHER  INFORMATION  CONTACT: 
Natalie  E.  Taylor,  Counsel,  or  Jane  E. 
Ahrens.  Senior  Counsel,  Division  of 
Consumer  and  Community  Affairs, 
Board  of  Governors  of  the  Federal 
Reserve  System,  at  (202)  452-3667  or 
452-2412;  for  users  of 
Telecommunications  Device  for  the  Deaf 
(TDD)  only,  contact  Janice  Simms  at 
(202)  872^984. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  purpose  of  the  Truth  in  Lending 
Act  (TILA),  15  U.S.C.  1601  et  seq..  is  to 
promote  the  informed  use  of  consumer 
credit  by  requiring  disclosures  about  its 
terms  and  cost.  The  Board's  Regulation 
Z  (12  CFR  part  226)  implements  the  act. 
The  act  requires  creditors  to  disclose  the 
cost  of  credit  as  a  dollar  amount  (the 
finance  charge)  and  as  an  annual 
percentage  rate  (the  APR).  Uniformity  in 
creditors'  disclosures  is  intended  to 
assist  consumers  in  comparison 
shopping. 

Tne  Fair  Credit  and  Charge  Card 
Disclosure  Act  of  1988  (1988  Act) 
amended  TILA  to  require  that  the  APR 
and  certain  other  terms  (primarily 
applicable  to  purchase  transactions)  be 
disclosed  in  certain  direct  mail  and 
other  solicitations  and  applications  to 
open  credit  and  charge  card  accounts. 
The  purpose  of  the  1988  Act  was  to 
ensure  that  consumers  receive  key  cost 
information  about  credit  and  charge 
cards  early  enough  to  have  the 
opportunity  to  comparison  shop  for 
such  cards.  The  1988  Act  generally 
requires  that  card  application  and 
solicitation  disclosures  be  provided  in 
the  form  of  a  table  (commonly  referred 
to  as  the  "Schumer  box"  after  the  law's 
chief  sponsor)  with  headings  for  each 
item  of  information.  The  terms  required 
to  be  in  the  table  include:  the  name  of 
the  method  used  for  calculating  finance 
charges  on  an  outstanding  balance,  any 
minimum  finance  charge  per  billing 
cycle,  transaction  fee,  annual  fee,  grace 
period,  and  the  APR  for  purchase 
transactions.  The  card  issuer  also  must 
disclose  any  cash  advance  fee,  late 
payment  fee,  or  fee  for  exceeding  a 
credit  limit.  These  items  may  be  either 


in  the  required  table  or  clearlv  and 
conspicuously  elsewhere.  The 
applicable  disclosures  must  also  be 
provided  for  charge  cards  that  do  not 
use  a  periodic  rate  to  compute  a  finance 
charge. 

As  with  all  TILA  disclosures,  the  table 
is  subject  to  the  "clear  and 
conspicuous"  standard.  Currently,  the 
table  meets  the  "clear  and  conspicuous" 
standard  if  the  disclosures  are  in  a 
"readily  understandable  form."  There 
are  no  type  size  requirements  associated 
with  this  standard.  The  table  is  also 
required  to  be  in  a  "prominent  location  " 
on  or  with  the  application  or 
solicitation.  Under  the  existing  rules, 
this  requirement  is  met  if  the  table  is 
"readily  noticeable  to  the  consumer." 
The  table  need  not  be  in  any  particular 
location  to  satisfy'  the  requirement. 

Over  the  years,  the  pricing  of  credit 
card  programs  has  changed,  and  the  cost 
disclosures  accompanying  card  issuers' 
solicitations  and  applications  have 
become  more  complex.  Multiple  APRs 
may  apply  to  a  single  program.  There 
may  be  a  temporary  introductory  rate,  a 
fixed  or  variable  rate  for  all  purchases 
after  the  introductory  period  expires, 
and  one  or  more  "penalty  rates"  that 
apply  if,  for  example,  the  consumer 
makes  late  payments. 

As  interest  rates  and  other  account 
features  have  become  more  complex, 
and  disclosiu-es  longer,  some  card 
issuers  have  compensated  by  using 
reduced  type  sizes  for  the  table  instead 
of  allocating  additional  space  for  the 
disclosures.  In  such  cases,  consumers 
may  have  difficulty  in  using  the  table  to 
readily  identify  key  costs  and  terms.  In 
contrast,  the  promotional  materials  that 
accompany  the  credit  card  application 
or  solicitation  may  highlight  a  low- 
introductory  APR  in  a  large,  easy  to  read 
type  size;  oftentimes  without  the 
expiration  date  in  close  proximity.  The 
APR  in  effect  after  the  introductory  rate 
expires  typically  is  disclosed  much  less 
prominently — in  a  smaller  type  size — 
and  it  may  only  appear  in  the  disclosure 
table  and  not  at  all  in  the  promotional 
materials.  The  table  may  be  in  a  location 
that  is  less  likely  to  capture  the 
consumer's  attention,  for  example,  on 
the  reverse  side  of  an  application  or  on 
the  last  page  of  a  multi-page  solicitation. 

Even  with  the  format  requirements, 
there  is  substantia  flexibility  in  the 
current  regulatory  framework.  While 
some  card  issuers'  disclosures  are  fairlv 
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straightforward,  other  card  issu«'rs  have 
created  disch)sures  that  are  difficult  for 
consumers  to  use.  Changes  to  the 
current  regulatory  scheme  appear 
necessary  to  ensun-  that  consumers 
receive  meaningful  disclosures  on  a 
more  consistent  basis,  for  c;omparison 
shopping. 

The  1988  .Act  authorizes  th«'  Hoard  to 
requir»'  disclosure  of  additional 
information,  or  to  modify  the 
disclosures  required  bv  the  statute  if  the 
Board  determines  that  such  action  is 
ntH:essarv  to  c;arry  out  the  purposes  of. 
or  prevent  evasions  of  the  1988  Act.  See 
15  IJ.S  r..  lB37(c)(5)  This  is  in  addition 
to  the  Boards  authority  uncler  section 
105(a)  of  TII.A  to  prescribe  regulations 
to  effectuate  the  purposes  of  TILA.  to 
prevent  circumvention  or  t'vasion.  or  to 
facilitate  compliance.  See  15  IJ.S.C. 
1604(a). 

II.  Summary  of  Proposed  Revisions 

The  Board  is  proposing  amendments 
to  Rtrgulation  Z  in  order  to  effectuate  the 
purposes  of  the  1988  Act  and  promote 
more  effective  disclosure  of  the  costs 
and  terms  in  credit  and  charge  card 
applications  and  solicitations. 

llnder  the  proposal,  the  APR  for 
purchase  transactions  is  subject  to  a 
tvpe-size  requirement,  to  highlight  this 
information.  It  would  he  in  at  least  18- 
point  fvpe  and  would  appear  under  a 
separate  heading  from  other  AF'Ks.  such 
as  penalty  rates.  The  reijuirement  that 
disclosuri^s  be  "clear  and  conspicuous" 
would  be  more  strictlv  ( onstrued  for 
purposes  of  the  disclosure  table 
required  for  credit  and  (barge  card 
afiplications  and  solicitations  These 
disclosures  would  have  to  be  "readily 
notic:eable.  '  as  well  as  in  a  "reasonably 
understandable  form   '  As  to  type  size, 
disclosures  in  at  least  12-point  type 
would  be  deemed  readily  noticeable 

Additional  guidance  is  provided  on 
satisfying  the  current  requirement  that 
the  table  be  prominently  located   The 
Staff  Ciommenlarv  would  he  revised  to 
provide  that  the  table  is  sufficiently 
prominent,  for  example,  if  it  is  on  the 
same  page  as  an  application  or 
solicitation  reply  form,  or  on  a  separate 
insert  with  a  reference  to  the  insert  on 
the  apnlication  or  reply  form. 

Guidance  also  would  be  issued  on  the 
level  of  detail  required  or  permitted  in 
the  table.  This  is  intendtui  to  reduce 
clutter  and  promote  the  use  of  more 
concise  language.  For  example,  the  table 
must  include  any  inc:reased  penalty 
APR  that  will  apply  upon  the 
occurrence  of  one  or  more  specific 
events,  such  as  a  late  payment  or  an 
extension  of  credit  exceeding  the  credit 
limit.  The  card  issuer  must  al.so  provide 
a  description  of  the  specific  events  that 


can  trigger  an  increa.se.  Currently,  card 
issuers  have  the  option  of  inc:luding  this 
description  inside  the  table  or 
elsewhere.  In  order  to  simplify  the  table, 
the  existing  staff  interpretations  would 
be  revised  so  that  only  the  penalty  rales 
could  appear  inside  the  table:  the 
explanatory  information  would  have  to 
appear  outside  the  table. 

U'^islcitinn 

During  1999.  bills  were  introduced  in 
the  Clongress  that  also  would  add  new 
disclosure  requirements  for  credit  card 
applications  and  solicitations.  Some 
bills  would  require  card  issuers  that 
offer  temporary  introductory'  rates  to 
provide  more  conspicuous  information 
in  their  promotional  materials  about  the 
expiration  date  and  the  rate  that  will 
apply  after  that  date  The  provisions  in 
the.se  bills  would  address  some  of  the 
same  concerns  that  are  the  basis  for  the 
Boards  regulatory'  proposal.  In  light  of 
the  pending  legislation,  however,  the 
scope  of  the  Boards  regulatory  proposal 
does  not  address  the  rates  and  terms 
di.sc:losed  in  i  ard  issuer's  promotional 
materials  Such  matters  may  be  the 
subject  of  future  regulatory'  proposals 
once  the  Congress  acts  on  the  proposed 
legislation  or  otherwise  clarifies  its 
intent 

III.  S«ction-by-Section  Analysis 

Subpart  B — Open-End  Credit 

Section  226  5 — General  Disrlosure 
Rp<juin^ments 

5(a)  Form  of  Disclosures 

.Section  22fi.5(a)  states  the  general  rule 
that  TILA  disclosures  for  open-end 
credit  plans  must  be  made  clearly  and 
conspicuously  Ccmiment  5(a)(l)-l 
interprets  this  standard  to  require 
disclosures  to  he  in  a  'reasonably 
understandable  form"  Under  the 
proposal,  this  standard  would  be  more 
strictly  construed  for  purposes  of  the 
dis(  Insures  required  under  *)  22f).5a  for 
credit  and  charge  card  applications  and 
solicitations  Accordingly,  comment 
5{a)(l|-l  would  be  revised  to  reflect  this 
fact,  .ind  include  a  cross-reference  to 
proposed  ( omments  5a(a)(2)-l  and  2 
concerning  the  special  format  and 
location  rules  for  §  226.5a  disclosures 

Section  226  5a — Cn'dit  and  C.har^e  Card 
Applications  and  Snluitatmns 

5a(a)  (nmeral  Rules 

5a(a)(2)  Form  of  Disclosures 

Disclosures  required  by  §226.5a(a)(2) 
must  be  clear  and  conspicuous  and 
prominently  located  on  or  with  an 
application  or  solicitation,  or  other 
applicable  document.  Certain  of  these 
disclosures  are  also  required  to  be  in  a 


tabular  format.  A  new  comment 
5a(a)(2)-l  would  be  added  tt)  establish 
a  stricter  standard  for  satisfying  the 
"clear  and  conspicuous"  standard  with 
respect  to  the  tabular  disclosures. 
Proposed  comment  5a(a)(2)-2  would 
provide  additional  interpretative 
guidance  on  the  location  of  the  table. 
Because  the  proposed  interpretations 
differ  from  those  currently  provided, 
they  are  intended  to  have  prospective 
application  only. 

Currently,  information  provided  in 
the  table  meets  the  "clear  and 
conspicuous"  requirement  if  the 
disclosures  are  reas(mably 
understandable.  Although  the  tabular 
format  assists  consumers  by  providing 
key  cost  information  in  a  single 
location,  consumers  may  have  difficulty 
using  the  table  due  to  the  amount  of 
information  provided  in  the  table  and 
the  small  type  size  used  by  some  card 
issuers  to  compensate  for  the  amount  of 
information  To  ensure  that  consumers 
rec;eive  meaningful  disclosures  on  a 
consistent  basis,  proposed  comment 
5a(a|(2)-l  would  provide  that 
disclosures  are  clear  and  conspicuous  if 
the  disclosures  are  both  reasonably 
understandable  and  readily  noticeable. 
Comment  5a(a)(2)-l  would  also  provide 
that  as  to  type  size,  disclosures  in  at 
least  12-point  type  would  be  deemed  to 
be  readily  noticeable.  Disclosures 
printed  in  less  than  12-point  type  would 
not  automatically  violate  the  standard, 
but  would  be  judged  on  a  case-by -case 
basis.  For  example,  disclosures  in  10-  or 
1 1 -point  type  would  probably  satisf\'  the 
standard,  but  disclosures  in  6-point  type 
would  likely  be  too  small  to  satisfy'  the 
standard 

Existing  comment  5a(a)(2)-l 
addresses  the  requirement  that  the  table 
be  prominently  located.  The  comment 
would  be  redesignated  as  comment 
5a{a)(2)-2.  and  would  be  revised  to 
address  concerns  about  the  location  of 
tabular  disclosures.  Currently,  some 
card  issuers  locate  the  table  on  the 
reverse  side  of  an  application  or  reply 
form  or  on  the  last  page  of  a  multi-page 
solicitation.  Consumers  may  see  the 
promotional  materials  and  fill  out  the 
application  without  being  aware  that 
there  is  additional  cost  information 
following  the  application,  on  the  reverse 
side  of  the  page  or  at  the  end  of  the 
promotional  materials.  Proposed 
comment  5a(a)(2)-2  would  provide 
additional  interpretative  guidance;  the 
table  would  be  deemed  to  be 
prominently  located,  for  example,  if  it 
appears  on  the  same  page  as  the 
application  or  solicitation  reply  form,  or 
the  first  page  of  any  other  applicable 
document,  or  on  an  insert  with  a 
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reference  to  the  insert  on  the  application 
or  reply  form. 

5a(b)  Required  Disclosures 

The  table  required  undei  §  226.5a 
provides  consumers  with  key  cost 
information,  grouped  together  in  one 
place  to  facilitate  consumers'  use  of  the 
information  for  comparison  shopping. 
These  disclosures  are  not  intended  to  be 
as  detailed  as  disclosures  provided  to 
consumers  at  account  opening:  at  the 
time  the  1988  Act  was  adopted,  the 
primary  focus  was  on  cost  disclosures 
for  purchase  transactions.  For  example. 
the  APR  and  transaction  fees  for 
purchases  must  be  disclosed  in  the 
table,  but  not  the  APR  for  cash 
advances. 

Because  the  services  and  features 
offered  with  credit  and  charge  cards 
have  evolved  in  recent  years,  the 
disclosures  required  by  the  1988  Act 
may  not  capture  costs  commonly 
assessed  on  such  cards.  For  example, 
the  periodic  rate  of  interest  assessed  on 
a  balance  transfer  (which  the  card  issuer 
may  characterize  as  a  cash  advance)  is 
not"  disclosed  in  the  table.  The  1988  Act 
expressly  authorizes  the  Board  to  add 
disclosures  to  the  table,  or  modify  the 
existing  requirements.  Accordingly,  the 
Board  solicits  comment  on  whether 
consumers  could  be  aided  in 
comparison  shopping  by  having 
additional  rates  and  fees  disclosed  in 
the  table.  In  particular,  commenters 
should  address  whether  the  APR  and 
transaction  fees  for  balance  transfers 
and  the  APR  for  cash  advances  should 
be  included  in  the  table;  commenters 
are  requested  to  specify'  why  the 
benefits  to  consumers  from  the 
additional  information  would  not 
outweigh  the  burden  of  compliance. 

5a(b)(l)  Annual  Percentage  Rate 

Section  226.5a(b)(l)  requires  card 
issuers  to  disclose  in  the  table  each 
periodic  rate  that  may  be  used  to 
compute  the  finance  charge  on  an 
outstanding  balance  for  purchases, 
expressed  as  an  APR.  This  section 
would  be  revised  to  require  the  APR  for 
purchases  to  be  disclosed  in  the  table  in 
at  least  18-point  type.  The  type-size 
requirement  would  not  apply  to 
temporary'  initial  rates  that  are  lower 
than  the  APR  that  will  apply  after  the 
temporary'  rate  expires,  or  to  penalty 
rates  that  may  increase  upon  the 
occurrence  of  one  or  more  specific 
events  (such  as  a  late  payment  or  an 
extension  of  credit  that  exceeds  the 
credit  limit). 

The  use  of  this  larger  type  size  is 
intended  to  highlight  the  significance  of 
this  information,  particularly  in  light  of 
the  larger  type  sizes  typically  used  by 


card  issuers  to  promote  introductory 
rates.  Although  the  tabular  format 
generally  draws  consumers'  attention  to 
the  table,  under  existing  rules  the  APR 
information  is  often  obscured  due  to  the 
amount  of  other  information  provided 
in  the  table  and  the  small  type  size  used 
by  some  card  issuers.  The  APR  for 
purchase  transactions  would  also  be 
highlighted  by  requiring  that  it  be  listed 
under  a  separate  heading. 

In  September  1999.  the  Board 
published  a  proposal  that  would  amend 
Regulation  Z  to  authorize  creditors  to 
use  electronic  communication  to  deliver 
required  disclosures.  64  FR  49722 
(September  14.  1999).  Accordingly, 
comment  is  also  requested  on  any 
specific  guidance  that  may  be  needed 
for  applying  the  type  size  requirements 
to  disclosures  made  using  electronic 
communication. 

Comment  226.5a(b){l)-6  provides  that 
where  there  is  a  temporary'  initial  APR 
that  is  higher  than  the  rate  that  will 
apply  after  the  temporary  rate  expires, 
the  card  issuer  must  disclose  the  higher 
initial  rate.  The  comment  would  be 
revised  to  clarify  that  in  such  cases,  the 
initial  rate  must  be  disclosed  in  at  least 
18-point  type,  unless  the  card  issuer 
also  discloses  the  permanently 
applicable  rate  in  the  table,  which 
would  have  to  be  in  at  least  18-point 
type. 

Comment  226.5a(b){l)-7  requires  card 
issuers  to  disclose  "penalty  rates"  in  the 
table,  along  with  a  description  of  the 
specific  events  that  can  trigger  a  rate 
increase  and  any  index  or  margin  used 
to  determine  the  penalty  rate.  Currently, 
card  issuers  have  the  option  of 
including  this  information  inside  the 
table  or  elsewhere.  To  simplify'  the 
table,  the  comment  would  be  revised  so 
that  only  the  penalty  rates  would  appear 
inside  the  table  and  the  additional 
information  would  appear  outside  the 
table.  Card  issuers  would  be  required  to 
use  an  asterisk  or  other  means  to  direct 
the  consumer  to  the  additional 
information. 

Appendices  G  and  H  to  Part  226 — Open- 
End  and  Closed-End  Model  Forms  and 
Clauses 

Comment  App.  G  and  H-1  would  be 
revised  to  clarify  that  there  are  special 
rules  for  disclosures  required  under 
§  226.5a  for  applications  and 
solicitations  for  credit  and  charge  cards. 

Appendix  G  to  Part  226 — Open-End 
Model  Forms  and  Clauses 

The  Board  provides  three  model 
forms  to  aid  compliance  with  the 
disclosure  requirements  of  §  226.5a(b). 
See  Appendix  G-10(A)-(C).  Under  the 
proposal,  Appendix  G-10{A)  would  be 


revised,  and  a  new  sample  form  G-IO(D) 
would  be  added  to  illustrate  an  account 
with  a  lower  introductory'  rate  and  a 
penalty  rate. 

Comment  G-5  would  be  revised  to 
clarify'  that  there  are  format  and 
sequence  requirements  for  certain 
§  226.5a  disclosures. 

IV.  Form  of  Comment  Letters 

Comment  letters  should  refer  to 
Docket  No.  R-1070.  and.  when  possible, 
should  use  a  standard  typeface  with  a 
font  size  of  10  or  12.  This  will  enable 
the  Board  to  convert  the  text  to 
machine-readable  form  through 
electronic  scanning,  and  will  facilitate 
automated  retrieval  of  comments  for 
review.  Also,  if  accompanied  by  an 
original  document  in  paper  form, 
comments  may  be  submitted  on  3  '  - 
inch  computer  diskettes  in  any  IBM- 
compatible  DOS-  or  Windows-based 
format. 

V.  Initial  Regulatory  Flexibility 
Analysis 

In  accordance  with  section  3(a)  of  the 
Regulatory  Flexibility  Act.  the  Board 
has  reviewed  the  proposed  amendments 
to  Regulation  Z.  Although  the  proposal 
would  require  creditors  to  use  a  specific 
type  size  for  the  APR;  require  creditors 
to  provide  supplemental  information 
about  penalty  rates  outside  the  table; 
and  require  that  the  table  be  located  on 
the  same  page  as  the  application  or 
solicitation  reply  form,  on  the  first  page 
of  any  other  applicable  document,  or  on 
a  separate  insert  with  a  reference  to  the 
insert  on  the  application  or  reply  form, 
the  proposed  amendments  are  not 
expected  to  have  any  significant  impact 
on  small  entities  beyond  these  initial 
revisions.  A  final  regulatory'  flexibility 
analysis  will  be  conducted  after 
consideration  of  comments  received 
during  the  public  comment  period. 

VI.  Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3506; 
5  CFR  1320  Appendix  A.l).  the  Board 
reviewed  the  rule  under  the  authority 
delegated  to  the  Board  by  the  Office  of 
Management  and  Budget.  The  Federal 
Reserve  may  not  conduct  or  sponsor, 
and  an  organization  is  not  required  to 
respond  to.  this  information  collection 
unless  it  displays  a  currently  valid  0MB 
control  number.  The  0MB  control 
number  is  7100-0199. 

The  collection  of  information  that  is 
revised  by  this  rulemaking  is  found  in 
12  CFR  part  226  and  in  Appendices  F. 
G.  H,  J,  K,  and  L.  This  information  is 
mandatory-  (15  U.S.C.  1601  et  seq.)  to 
evidence  compliance  with  the 
requirements  of  Regulation  Z  and  the 
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Truth  m  l.t-nding  At  t  (TII.A)  The 
respDniiwiit.s/n'cordki't'ptTN  <in'  fdr-prufit 
financial  institutinii.s,  iiichulin^  small 
bu.sinos.ses.  In.stitiitiniis  an'  rtHjuirt'd  to 
rtUain  records  for  fwciifv-four  months 
This  regulation  applies  to  all  typ<vs  of 
creditors,  not  just  state  member  banks. 
However,  under  ['a[)erwork  Reduction 
Act  regulations,  the  Federal  Reserve 
accounts  for  the  burden  of  the 
paperwork  associated  with  the 
regulation  only  for  state  member  banks. 
Other  agencies  account  for  the 
paperwork  burden  on  their  respective 
constituencies  under  this  regulation. 

The  proposed  revisions  would  require 
creditors  to  revise  disclosures  for  credit 
card  solicitations  and  applications  by: 
(1)  Requiring  the  use  of  a  specific  type 
size  for  the  APR,  (2)  requiring  creditors 
to  provide  supplemental  information 
about  penalty  rates  outside  the  table, 
and  (3)  requiring  that  such  table  be 
located  on  the  same  page  as  tht? 
application  or  solicitation  reply  form, 
on  the  first  page  of  any  other  applicable 
document,  or  on  a  separate  insert  with 
a  reference  to  the  insert  on  the 
application  or  reply  form.  Although  the 
proposal  adds  these  requirements,  it  is 
expected  that  these  revisions  would  not 
significantly  increase  the  paperwork 
burden  of  creditors.  With  respect  to 
state  member  banks,  it  is  estimated  that 
there  are  988  respondent/recordkeepers 
and  an  average  frequency  of  13fi,294 
responses  per  respondent  each  year. 
Therefore,  the  current  amount  of  annual 
burden  is  estimated  to  be  1,863.754 
hours.  Because  these  proposed  rt!visions 
modify  preexisting  tables,  there  is 
estimated  to  be  no  additional  annual 
cost  burden  and  no  capital  or  start-up 
cost. 

Because  the  records  would  he 
maintained  at  state  member  banks  and 
the  notices  are  not  provided  to  the 
Federal  Reserve,  no  issue  of 
confidentiality  under  the  Freedom  of 
Information  Act  arises;  however,  any 
information  obtained  by  the  Federal 
Reserve  may  be  protected  from 
disclosure  under  exemptions  (b)(4|.  (ti). 
and  (8)  of  the  Freedom  of  Information 
Act  (5  IJ.S.C.  322  (b)(4),  (H)  and  (8)).  The 
disclosures  and  information  about  error 
allegations  are  confidential  between 
creditors  and  the  customer. 

The  Federal  Reserve  re(}uests 
comments  from  creditors,  es[)ec:iallv 
state  member  banks,  that  will  help  to 
estimate  the  number  and  burden  of  the 
various  disclosures  that  would  be  made 
in  the  first  year  this  proposed  regulation 


would  be  effec  live  (Comments  are 
invited  on:  (a)  The  cost  of  ( ompliance: 
(h)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  informatitm  to  be 
disclosed:  and  (c)  ways  to  minimize  the 
burden  of  disc  Insure  on  respondents, 
including  through  the  use  of  automated 
disclosure  techniques  or  other  forms  of 
information  technology,  ('omments  on 
the  collection  of  information  should  be 
stmt  to  the  Office  of  Management  and 
Budget,  Paperwork  Reduction  Project 
(7100-0199).  Washington,  DC  20503. 
with  copies  of  such  comments  sent  to 
Mary  M.  West,  Federal  Reserve  Board 
C;iearance  Officer,  Division  of  Research 
and  Statistics,  Mail  Stop  97,  Board  of 
Governors  of  the  Federal  Reser\  e 
System,  Washington,  DC  20551. 

List  of  Subjects  in  12  CFR  Part  226 

Advertising,  Federal  Reserve  System. 
Mortgages.  Reporting  and  recordkeeping 
requirements.  Truth  in  lending. 

Text  of  Proposed  Revisions 

Certain  conventions  have  been  used 
to  highlight  the  proposed  revisions  to 
the  text  of  the  staff  commentary.  New 
language  is  shown  inside  bold-faced 
arrows,  while  language  that  would  be 
deleted  is  set  off  with  bold-faced 
brackets. 

For  the  reasons  set  forth  in  the 
preamble,  the  Board  proposes  to  amend 
Regulation  Z,  12  CFR  part  226,  as  set 
forth  below: 

PART  226— TRUTH  IN  LENDING 
(REGULATION  Z) 

1.  The  authority  citation  for  part  226 
would  continue  to  read  as  follows: 

Authority:  lli  1'  .S  C   :<H0»>.  l.^i  IS  C    H>04 
ami  Ui.t7(('Hn) 

2  Section  226.5a  would  be  amended 
by  revising  paragraph  (h)(1) 
introductory  text. 

Subpart  B — Open-End  Credit 


§  226.5a    Credit  and  charge  card 
applications  and  solicitations. 

***** 

(b)  Hf(]Uired  disclosures.  *  *  * 
/  /  /  Annual  ptTcrnta^f  rutti.  Each 
periodic  rate  that  may  be  used  to 
compute  the  finance  charge  on  an 
outstanding  balance  for  purchases, 
expressed  as  an  annual  percentage  rate 
(as  determined  by  «»  226  14(b)).  When 
more  than  one  rate  applies,  the  range  of 
balances  to  which  each  rate  is 


applicable  shall  also  be  disclosed.  $Tbe 
annual  percentage  rate  disclosed 
pursuant  to  this  paragraph  shall  be  in  at 
least  18-point  type,  except  for  the 
following:  a  temporary'  initial  rate  that  is 
lower  than  the  rate  that  will  apply  after 
the  temporary  rate  expires,  and  a 
penalty  rate  which  is  one  that  will  apply 
upon  the  occurrence  of  one  or  more 
specific  events. I 
***** 

3.  Appendix  G  to  Part  226  would  be 
amended  by: 

a.  Revising  the  table  of  contents  at  the 
beginning  of  the  appendix: 

b.  Revising  Model  G-IO(A);  and 

c.  Adding  new  Sample  G-IO(D). 

Appendix  G  to  Part  226 — Open-End 
Model  Forms  and  Clauses 

G-1     Balance-Computation  Methods 

Model  Clauses  (§§  226.6  and  226.7) 
G-2     Liability  for  Unauthorized  Use 

Model  Clause  (§226.12) 
G-3     Long-Form  Billing-Error  Rights 

Model  Form  (§§226.6  and  226.9) 
G-4     Alternative  Billing-Error  Rights 

Model  Form  (§226.9) 
G-5     Rescission  Model  Form  (When 

Opening  an  Account)  (§  226.15) 
G— 6     Rescission  Model  Form  (For  Each 

Transaction)  (§226.15) 
G-7     Rescission  Model  Form  (When 

Increasing  the  Credit  Limit)  (§  226.15) 
G-8     Rescission  Model  Form  (When 

Adding  a  Security  Interest)  (§226.15) 
G-9    Rescission  Model  Form  (When 

Increasing  the  Security)  (§  226.15) 
C>-10  (A)-(B)  Applications  and 

Solicitations  Model  Forms  (Credit 

Cards)  (§226,5a(b)) 
G-1 0(C)  Applications  and  Solicitations 

Model  Form  (Charge  Cards) 

(§226.5a(b)) 
I  (^IO(D)  Applications  and 

Solicitations  Sample  (Credit  Cards) 

(§226.5a{b))| 
Cr-11     Applications  and  Solicitations 

Made  Available  to  General  Public 

Model  Clauses  (§  226.5a(e)) 
G-1 2  Charge  Card  Model  Clause  (When 

Access  to  Plan  Offered  by  Another) 

(§226.5a(f)) 
G-1 3(A)  Change  in  Insurance  Provider 

Model  Form  (Combined  Notice) 

(§226.9(0) 
G— 13(B)  Change  in  Insurance  Provider 

Model  Form  (§  226.9(f)(2)) 
G-14A     Home  Equity  Sample 
G— 14B     Home  Equity  Sample 
G-1 5     Home  Equity  Model  Clauses 


G-1 0(A)— Applications  and  Solicitations  Model  Form  (Credit  Cards) 


( 


G-1 0(A)— Applications  and  Solicitations  Model  Form  (Credit  Cards) — Continued 


mother  APRs«   

Variable-rate  information 


Grace  period  for  repayment  of  balances  for  purchases 


Method  of  computing  the  balance  for  purchases 
Annual  fees 


^Penalty  rate: 


%  See  explanation  below  ■« 


Your  annual  percentage  rate  may  vary  The  rate  is  determined  by 
[(explanation).]  | See  explanation  below  "♦ 

You  have  [ days]  [until ]  [not  less  than  

days]  [tietween and days]  [ days  on  average]  to  repay 

your  balance  [tor  purchases]  before  a  finance  charge  on  purchases 
will  be  imposed. 

[You  have  no  grace  penod  in  which  to  repay  your  balance  tor  pur- 
chases before  a  finance  charge  will  be  imposed  ] 


[Annual]  [Membership]  fee:  $ per  year] 

[(fype  of  fee).  $ per  year] 

[(type  of  fee):  $ ] 

Minimum  finance  charge  ;  $ 

Transaction  fee  for  purchases '  [$ ]  [ ° 

Transaction  fee  for  cash  advances:  [$ ]  [ %  of ] 

Late-payment  fee:  [$ ]  [ %  of ] 

Over-the-credlt-limit  fee:  $2 

♦'Explanation  of  penalty 
"Explanation  of  variable  rate.< 


♦G-1 0(D)— APPLICATIONS  and  SOLICITATIONS  SAMPLE  (CREDIT  CARDS) 


Annual  percentage  rate  (APR)  for  purchases 

Other  APRS   

Variable-rate  information  


Grace  period  for  repayment  of  balances  for  purchases  

Method  of  computing  the  balance  for  purchases 

Annual  fees 

Minimum  finance  charge  

Transaction  fee  for  cash  advances.  3%  of  the  amount  advanced. 
Late-payment  fee:  $25. 
Over-the-credlt-limit  fee:  $  25. 


2.9%  until  October  1.  2000  after  that.  14.90% 
Penalty  rate:  23.90%  See  explanation  below  ' 
Your  annual  percentage  rate  may  vary  The  rate  is  determined  monthly 

by  adding  5.9%  to  the  Pnme  Rate.  See  explanation  below  *' 
25  days  on  average. 

Average  daily  balance  (excluding  new  purchases). 
No  annual  fee. 
$.50. 


'  Explanation  of  penalty 

'•  The  Prime  Rate  used  to  determine  your  APR  is  the  rate  published  in 


on  the day  of  the  pnor  month. ♦ 


Annual  percentage  rate  KAPR)|for  purchases  I  >_ 


-1% 


until 


(expiration        date)        after 


that. 


4.  In  Supplement  I  to  Part  226,  the 
following  amendments  would  be  made: 

a.  Under  Section  226.5 — General 
Disclosure  Requirements,  under 
Paragraph  5(a)(1),  paragraph  1. 
introductory  text  would  be  revised; 

b.  Under  Section  226.5a — Credit  and 
Charge  Card  Applications  and 
Solicitations,  under  5a(a)(2l  Form  of 
Disclosures,  paragraph  1.  through 
paragraph  6.  would  be  redesignated  as 
paragraph  2.  through  paragraph  7. 
respectively,  a  new  paragraph  1.  would 
be  added,  and  newly  designated 
paragraph  2.  would  be  revised. 

c.  Under  Section  226.5a — Credit  and 
Charge  Card  Applications  and 
Solicitations,  under  5a(b)(l)  Annual 
Percentage  Rate,  paragraphs  6.  and  7. 
would  be  revised. 

d.  Under  Appendixes  G  and  H — 
Open-End  and  Closed-End  Model  Forms 
and  Clauses,  a  new  sentence  would  be 
added  after  the  second  sentence  in 
paragraph  1. 

e.  Under  Appendix  G — Open-end 
Model  Forms  and  Clauses,  paragraph  5. 
would  be  revised. 


Supplement  I  to  Part  226— Official  Staff 
Interpretations 


Subpart  B — Open-End  Credit 

Section  226.5 — General  Disclosure 
Requirements 

51a j  Form  of  disclosures. 

Paragraph  5(a)(1). 

3,  Clear  and  conspicuous.  The  clear  and 
conspicuous  standard  requires  that 
disclosures  be  in  a  reasonably 
understandable  form.  ^Except  where 
otherwise  provided,  the  standards  [It]  does 
not  require  that  disclosures  be  segregated 
from  other  material  or  located  in  any 
particular  place  on  the  disclosure  statement, 
or  that  numerical  amounts  or  percentages  be 
in  any  particular  type  size.  >(See  comments 
5a{a)(2)-l  and  -2  for  special  rules  concerning 
§  226.5a  disclosures. X  The  standard  does  not 
prohibit: 


*    *    * 


Section  226  5a — Credit  and  Charge  Card 
Applications  and  Solicitations 

***** 

.5alal  General  Rules. 
5alall2l  Form  of  Disclosures. 


1.  $Clear  and  conspicuous  standard  For 
purposes  of  §  226.5a(a)(2)  disclosures,  "clear 
and  conspicuous"  means  in  a  reasonably 
understandable  form,  and  readily  noticeable 
to  the  consumer.  As  to  type  size,  disclosures 
in  at  least  12-point  type  are  deemed  to  be 
readily  noticeable  for  purposes  of 
§226.5a(a](2) 

2,  prominent  location  Certain  of  the 
required  disclosures  provided  on  or  with  an 
application  or  solicitation  must  be 
prominently  located.  Disclosures  are  deemed 
to  be  prominently  located,  for  example,  if  the 
disclosures  are  on  the  same  page  as  an 
application  or  solicitation  reply  form,  on  the 
first  page  of  any  other  applicable  document, 
or  on  a  separate  insert  with  a  reference  to  the 
insert  on  the  application  or  reply  form. 
Disclosures  in  other  than  a  tabular  format 
need  not  begin  and  end  on  the  same  page,< 
that  is.  readily  noticeable  to  the  consumer 
There  are.  however,  no  requirements  that  the 
disclosures  be  in  any  particular  location  or  in 
any  particular  type  size  or  typeface  ] 
***** 

5albl  Required  Disclosures. 
Salbjl  1 )  Annual  Percentage  Rate. 
***** 

6,  Introductory-  rates— premium  rates.  If  the 
initial  rate  is  temporary  and  is  higher  than 
the  permanently  applicable  rate,  the  card 
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IssiliT  nuisl   ills,   Insi'  ^111  Mil'  l,llllf<  ihi-  ltlltl,ll 

r.itc  >  1  tif  initi.il  r.ili'  niust  ln'  in  ,it  If.ist  IH 
|i(iml  lv[)i'  unli'ss  till'  Issuer  ilsn  .lisi  lusi's  m 
lilt'  trihif  the  [icrm.iiirnlK    i[i)ili(  .idle  r.it''  4 
I'hf  issuer  HI, IV  ilisi  Ins.'  Ill  till'  t.ihle  thr# 
permdiifiilK  iipplu  .ililr^  rile  tli.il  wtmlil 
(itluTWIse  ,i[)|ilv  it  the  Issuer  ,ils(i  ilisi  loses 
the  lime  periiHl  iliirm^  vvhii  h  the  iiiitMl  r,ite 
will  reiii.iJM  111  effei  t    >lll  lluil  (  .ise.  the 
[lertiiHiientK  .ipplii  .ilile  r.il,'  must  he  in   tl 
le.isl   lH-(iiiiill  Ivpe  4 

7    ln(  rfiistnl  pfntdt\  riitr\   It  the  inili.ii  r.ile 
niiiv  111!  rease  iipim  the  m  1  urreni  e  nt  (ine  ur 
IIKire  spec  itii    events,  silt  li  ,is  ,1  Kite  paviliejit 
nr  HIl  evlensioii  ut  i  reilit  tll.it  e\i  eeils  the 
credil  limit    the  i  ,ir>l  issuer  must  ilisi  Inse  m 
the  liilile  Itie  irutl.il  r.ile  ,in(l  the  iiii  re.tseil 
pcnaltv  r<ile  tlwil  m,iv  .ippU    It  the  [ieii,t|l\ 
Mtc  IS  hdseil  (III  ,111  index  ,inil  ,n\  IIK  iivised 
margin.  thf»  is.suer  must  ,ilsii  dis(  liise  m  the 
tahle  the  index  ,ind  tlie  margin    The  issuer 
must  alsci  disi  lose  the  spe<  ifii  event  nr 
eviTiN  th.it  m.i\  result  in  imposing  the 
increast'd  rate,  siu.h  iis  "  12'\<  .M'K,  it  lid  d.ivs 
latt^."  If  the  penalty  r.ite  i  .uinnt  lie 
(h'termined  at  the  time  disc  Insures  are  ^u  en, 
the  issuer  must  prnvide  ,in  evpl.ui.itinn  nt  the 
spe(,ifi(  evtMit  or  evenis  Ihal  may  result  in 
impdsiriH  .in  ini  reased  rate   In  desi  rlhln^  the 
spec-ihi   event  or  events  that  may  result  m  an 
UK  PHasfd  rate,  issuers  need  nut  he  as  detailed 
as  fur  tfie  (hs(  Insures  re(|uired  under 
S)  JJ(i,(>(al(J|    l.-Mlernalivelvl  l-nr  issuers 
using  ,1  tahular  fnrm.it,  tlie  spei  ilii   event  nr 
events  ^inusl|  |  mav  I  he  Im  ,iled  iiulside  ol 
tfu!  tahlef  and  ,\\\  asterisk  nr  niher  me.ius 
shall  he  used  to  direi  I  ttie  i  nnsumer  to  the 
additional  in  format  ion  4  i  d  the  >  omlitiniis 
are  noted  with  an  asterisk,  or  other  me.ms  lhal 
lilrec  1  the  I  onsiimer  to  the  explanatiun  |  ,\t 
lis  option,  the  issuer  mav  >ini  lude  in  the 
explan.itinr.  nt  the  penaltv  r,ilef  |  disi  lose  | 
the  period  tor  vvhii  h  the  iih  leased  rile  uili 
remain  in  eltei  t,  sin  h  ,is     until  vmi  in, ike 
ihreetimelv  [i.ivments       I  he  issuer  need  nni 
disc  Inse  ,111  nil  re.ised  rile  th,it  is  imposed 
when  I  recllt  prilllei;es    i|f  peini.uientiv 
ternillMted 


,'\pp«ndi(:e>>  (i  ami  H — Open-Knd  and 
Closed-Knd  Miidel  Forms  and  (!laus<^ 

1  I'viiDissihlr  hiint^f-  '  ■  *  >  (Hut  si'e 
I  ommellt  ( r  "i  lor  spec  i,ii  i  ules  1  nm  einini; 
1  ertain  dlsi  Insures  rec|lllled   lindel    S»  JJIi    ),l 

tor  c  redit   iiid  1  h.uxe  i  ,ird  .ipidn  .itmns  ,ui,l 
solll  ll.ltlnllsl  #  *     ■     ' 

.Appendix  (i — Open-Knd  Vl()di>l  Korms  and 
Clauses 


'i    \ln,lrl^(.    liii.\:  thmiii;!,  (,    tan   i|   nii'l 
,Sijm/)/,.(,    iiiilh    <  Models  I,    11)1  \|  ,111.1  (  . 
lUlHI  liluslr.ile  the  l.ilHil,ir  l..iin,il  toi 
prnv  idinu;  'he  dis.  |.  isiu  I's  r.'i|uue.|  iiiid.-i 
!^  J  Jti  'i.i  loi  ,ipphi  ,i!ii  Ills   111,1  scilic  il.ilinns  Inr 
(  redil  .  .lids  .ithei  tl;,iii  .  h,iri;e  c  arcis   Model 
(.-Ul(.\|  illusti  ii.'s  ill,,  permissihle 
UK  hisinmn  the  lilniKu  loniMl  of , ill  of  the 
disclosures   Mo.lell,    101 H I  i  nnt.i  1  lis  .  .11 K  I  li.' 
disc  Insures  rc'cjiiired  In  he  inc  lude.l  in  the 
t.ilile,  while  till'  three  addition. il  disi  lo.sures 

,IH'  show  II  .  lUlsule  of  the  l.lhle      1  •■•■  I  Wo  forms 

.llso  llluslr.lle  tu,i  ihlle 1   levels  ol  ,|et  iil    IP 

disc  losing  till'  i^r.ic  e  period,  and  .litterenl 
.irr.mm'inents  ol  the  disi.jo.sures.  .Model  (, 


lll(( .)  illustrales  till'  lahul.ir  tiirmat  disi  Insure 
tnr  I  harj^e  c  .ird  apfilic  .itinns  .mil  snlic  ilations 
,ind  retlec  Is  ,ill  ,if  itie  .iisi  insures  in  the  t.ihle 
>.S,irnple  ( t  10(01  ilhistr.iti's  .ui  ,(i  i  nun  I  with 
.1  Inwer  intmduc  Inrv  r.ite  in, I  .c  [len.iitv  rate 

I'lxi  e|il  ,is  nlherwise  pelimtled    illsi  insures 
iiiusi  he  sulislanti.illv  simil.ir  in  seipieni  e  .in.l 
lnrm.il  In  model  forms  (,-10(.\|,  (HI.  ,ind  (C) 
The  disi  Insures  m.iv  ,  lioweviT   he  .irr.iiikjed 
vertic  ,illv  or  hori/.ont.illv  .ind  need  not  he 
hi^^hligfiled  .iside  from  heing  mi  luded  in  the 
l.lhle  i  I  Disc  Insures  mav  he  .irraiiwed  111  an 
nrder  difterenl  frimi  th.it  in  mndel  fnrmsCi- 
10(.\l,  IHI,  and  (CI;  mav  he  .irr.inKed 
verin  ally  or  hori/nnlallv    need  not  he 
hifjhlinhled  .iside  from  heiny  inc  hided  in  Ihi- 
tahle.  and  ,irt^  not  required  to  lie  m  .mv 
[lartii  ular  type  sizel    V.irious  features  from 
ildlerent  model  forms  mav  he  c  nmhined,  for 
ex,ini(,ile,  Itie  shorler  kir.ii  e  period  liisi  Insure 
in  model  form  (^10(H|  may  be  used  in  anv 
disi  losure   VVtule  [iroper  use  of  the  model 
tonus  will  lie  det>med  in  i  nmplianc  e  with  the 
remilalicin,  i  ard  issuers  are  permitted  In  use 
headings  and  disi  Insures  other  than  those  in 
tfie  forms  (with  an  exception  rtdatmg  to  tlie 
use  of   'grai,H  period")  if  they  are  (lear  and 
I  one  ise  and  are  siilistantiallv  similar  In  the 
lieadings  and  disi  Insures  contained  in  model 
forms    For  further  disc  ussmn  nf  rei)uiremenls 
relating  to  form,  see  llu'  i  ommeiilarv  to 
S}^2f.  .S,i|a)(2| 


liv   order  of  tlie  Hoard  ol  ( .overilors  of  the 
l-ecler.il  Keserve  .System    M.i',    I~,  JOOO 

lennifer  |.  lohnsnn. 

■Sec  refcjrv  o^  thr  Haanl. 

il-KDcH    OO-IJ'U  I  filed  ■>   J  1-0(1,  rt -i'l  ami 
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DEPARTMEffT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  1 
[REG- 103882-99] 
RIN  1545-AX06 

Depletion;  Treatment  of  Delay  Rental; 
Hearing  Cancellation 

AGENCY:  InttTiial  Kevfiuie  Sfr\  u  f  |IK.S), 

Trcasiiry 

ACTION:  ( laiK  t'llatum  of  riiiti(,t'  cit  public 

he.irmtj  (III  priiposcd  rultTiidking 

SUMMARY:  This  diK  ument  provides 

iKitK  f  of  { ciiu:ellatii)n  of  a  public 

boariuj;  on  propostai  rt'k;ul<itioiis  vvfm  h 

I  iiutairi  propos«!d  diiu'iidnifnts 

(  oiiforiniiig  ri'^ulcitions  rflatin>;  to  delay 

ri'iit.il  to  thi'  rt'iiiiirenit'iits  of  stu  tion 

-'(liA    rfl,iliiij4  to  capitalization  and 

iiK  lusioii  111  inventory  of  costs  of  ct'rtdiii 

expenses 

DATES:  The  [lublit   hearint;  originallv 

SI  hedolcd  for  Friday,  M.iv  2H,  201)0.  at 

10  a  m  ,  IS  (  ancclcd 

FOR  FURTHER  INFORMATION  CONTACT: 

La.Nihi  \'an  Dvkc  of  the  Kcgulations 


Unit.  Assistant  C^hief  Counstd 
(Coqjorate),  at  (202)  fi22-71H0  (not  a 
tnll-fn't'  numb(!r), 

SUPPLEMENTARY  INFORMATION:  A  notu  <• 
of  proposed  rulemaking  and  notice  of 
[)ublic  hearing  that  appeared  in  the 
Fede'-al  Register  on  Febniary  8.  2000, 
(6.S  PR  6090).  announced  that  a  public 
hearing  was  scheduled  for  Mav  2B. 
2000.  at  10  a,m  ,  in  room  2615.  Internal 
Revenue  Building.  1111  Constitution 
Avenue.  N\V  ,  Washington,  DC],  The 
subject  of  the  public  hearing  is  proposed 
regulations  under  section  612  of  the 
Internal  Revenue  Code,  The  deadline  for 
outlines  of  oral  comments  and  requests 
to  speak  expired  on  Mav  5,  2000, 

The  notice  of  proposed  rulemaking 
and  notice  of  public  hearing,  instructed 
those  interested  in  testifying  at  the 
public  hearing  to  submit  a  request  to 
speak  and  an  outline  of  the  topics  to  be 
addressed.  As  of  May  17,  2000,  no  one 
has  requested  to  speak.  Therefore,  the 
public  hearing  scheduled  for  May,  26, 
2000.  is  canceled. 

Cynthia  E.  Grigsby, 

C.hwf,  Begulatiorr,  I'nit.  As^^istaiit  ('hicf 
CoiirTifl  tC.orpuratfl 

|FK  rJo(    00-12Mr  Filed  .1-23-00,  8:4.5  ami 
BILLING  CODE  M30-01-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  62 

[AD-FRL-6603-4] 

RIN  2060-ZA03 

Federal  Plan  Requirements  for  Large 
Municipal  Waste  Combustors 
Constructed  On  or  Before  September 
20,1994 

AGENCY:  Knvironmental  Protection 
Agencv  (KPA) 
ACTION:  Proposed  rule 


SUMMARY:  The  KPA  is  proposing  to  take 
action  on  the  "Federal  Plan 
Requirements  for  Large  Municipal 
Waste  Combustors  C^onstrucled  on  or 
Before  September  20.  1994,"  This  action 
v\()uld  clarify  the  final  compliance  date, 
update  the  list  of  which  large  municipal 
waste  combustor  (MW(;)  units  are 
affe<:ted  by  the  Federal  plan,  and  add  a 
site-specific  compliance  schedule  for 
one  MWC  unit 

On  November  12,  199H.  the  F:PA 
adopted  the  Federal  plan  to  implement 
emission  guidelines  for  large  MWC! 
units  located  in  areas  that  are  not 
covered  by  an  approved  and  currently 
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effective  State  plan.  In  a  direct  final  rule 
published  elsewhere  in  the  issue  of  the 
Federal  Register,  we  are  updating  the 
MWC'  Federal  plan  to  identify  large 
MWC  units  for  which  a  State  plan  was 
approved  and  became  effective  since 
adoption  of  the  Federal  plan  (November 
12,  1998).  We  are  also  amending  part  62 
of  title  40  of  the  Code  of  Federal 
Regulations  (CFR)  to  reflect  receipt  of 
negative  declarations  from  States  that 
have  certified  that  there  are  no  large 
MWC  units  located  in  the  State  that 
would  be  subject  to  the  Federal  plan. 
We  are  also  amending  a  fable  in  the 
Federal  plan  to  clarify  that  in  all  cases 
for  all  large  MWC  units,  final 
compliance  with  all  emission  limits 
including  the  mercury  and  dioxins/ 
furans  emission  limits  must  be  achieved 
bv  December  19,  2000.  Finally,  we  are 
amending  a  table  to  add  a  site-specific 
compliance  schedule  for  one  additional 
MWC  unit.  Today's  action  does  not 
change  the  emission  limits  for  large 
MWC  units  nor  does  it  change  the  level 
of  health  protection  that  the  Federal 
plan  provides. 

In  tne  "Rules  and  Regulations" 
section  of  the  Federal  Register,  we  are 
amending  part  62  as  a  direct  final  rule 
without  prior  proposal  because  we  view 
the  amendments  as  noncontroversial 
and  anticipate  no  adverse  comment.  The 
amendments  to  the  regulatory  text 
appear  in  the  direct  final  rule  and  are 
not  published  as  proposed  amendments 
with  this  proposed  rule.  We  have 
explained  our  reasons  for  the 
amendments  in  the  preamble  to  the 
direct  final  rule.  If  we  receive  no 
adverse  comment  on  this  rule,  we  will 
not  take  further  action  on  this  proposed 
rule.  If  we  receive  adverse  comment,  we 


will  withdraw  the  direct  final  rule  and 
it  will  not  take  effect.  We  will  address 
all  public  comments  in  a  subsequent 
final  rule  based  on  this  proposed  rule. 
We  will  not  institute  a  second  comment 
period  on  this  action.  Any  parties 
interested  in  commenting  must  do  so  at 
this  time, 

DATES:  Written  comments  must  be 
received  by  June  2.3,  2000, 
ADDRESSES:  Comments  should  be 
submitted  (in  duplicate,  if  possible)  to: 
Air  and  Radiation  Docket  and 
Information  Center  (MC-6102).  Attn: 
Docket  No.  A-9 7-4 5 /Category  V-D,  U,S, 
Environmental  Protection  Agency.  Ariel 
Rios  Building.  1200  Pennsylvania.  NW. 
Washington,  DC  20460.  Comments  may 
also  be  submitted  electronically.  For 
information  on  submitting  comments 
electronically,  see  the  SUPPLEMENTARY 
INFORMATION  section.  Address  all 
comments  and  data  for  this  proposal, 
whether  on  paper  or  in  electronic  form, 
such  as  through  e-mail  or  disk,  to 
Docket  No,  A-9 7-4 5 /Category-  V-D. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
procedural  and  implementation 
information  regarding  these 
amendments,  contact  Ms.  Julie 
Andresen  McClintock  at  (919)  541- 
5339,  Program  Implementation  and 
Review  Group,  Information  Transfer  and 
Program  Integration  Division  (MD-12). 
U.S.  Environmental  Protection  Agency. 
Research  Triangle  Park,  North  Carolina 
27711.  For  State-specific  information 
regarding  the  implementation  of  this 
Federal  plan,  contact  the  appropriate 
Regional  Office  (table  1)  as  shown  in 
SUPPLEMENTARY  INFORMATION. 
SUPPLEMENTARY  INFORMATION:  This 
document  concerns  amendments  to 


"Federal  Plan  Requirements  for  Large 
Municipal  Waste  Combustors 
Constructed  on  or  Before  September  20, 
1994,"  For  further  information,  the 
detailed  rationale,  the  administrativ  e 
requirements,  and  the  specific 
amendments  being  made,  please  see  the 
information  provided  in  the  direct  final 
action  that  is  located  in  the  "Rules  and 
Regulations"  section  of  this  Federal 
Register  publication.  We  are  publishing 
the  amendments  as  a  direct  final  rule 
because  we  view  the  amendments  as 
noncontroversial  and  anticipate  no 
adverse  comment. 

Electronic  Submittal  of  Comments 
Comments  may  be  submitted 
electronically.  Send  electronic 
submittals  to:  "A-and-R- 
Docket@epamail,epa,gov",  Submit 
electronic  comments  in  American 
Standard  Code  for  Information 
Interchange  (ASCII)  format.  Avoid  the 
use  of  special  characters  and  any  form 
of  encryption.  Electronic  comments  on 
these  proposed  emission  guidelines  may 
be  filed  online  at  any  Federal 
Depository  Library  Comments  and  data 
will  also  be  accepted  on  disks  in 
WordPerfect"  version  5,1  or  6,1  file 
format  (or  ASCII  file  format).  Address 
all  comments  and  data  for  this  action. 
whether  on  paper  or  in  electronic  form, 
such  as  through  e-mail  or  disk,  to 
Docket  No.  A-97^5/  Category  V-D 

Regional  Office  Contacts.  For 
information  regarding  the 
implementation  of  the  NIWC  Federal 
plan,  contact  the  appropriate  EP.A 
Regional  Office  as  shown  in  table  1 
This  table  has  been  updated  since  it  was 
published  on  November  12.  1998  (63  FR 
63193), 


Table  1.— EPA  Regional  Contacts  for  Municipal  Waste  Combustors 


Regional  contact 


Phone 
No 


Fax  No 


John  Courcier   U  S    EPA.  Region  I  (Connecticut,  Maine    Massachusetts.  New  Hampshire    Rhode  Island   Vermont)    1 
Congress  Street.  Suite  1100  (CAP)  Boston  MA  02114-2023 

Kirk  Wieber   Argie  Cinllo,  Craig  Flamm.  US    EPA,  Region  II  (New  Jersey,  New  York    Puerlo  Rico.  Virgin  Islands)  290 
Broadway   New  York,  NY  10007-1866 


James  B  Topsale   U  S   EPA.'3AP22.  Region  III  (Delaware,  District  of  Columbia,  Maryland   Pennsylvania,  Virginia  West 
Virginia)  1650  Arch  Street,  Philadelphia,  PA  19103-2029 

Scott  Davis,  U  S    EPA/APTMD,  Region  IV  (Alabama,  Flonda,  Georgia,  Kentucky,  Mississippi,  North  Carolina    South 
Carolina,  Tennessee)  Sam  Nunn  Atlanta  Federal  Center,  61  Forsyth  Street,  SW,  Atlanta.  GA  30303 


(617i 

(617i 

918- 

918- 

1659 

1505 

(2121 

(212) 

637- 

637- 

3381 

3901 

(2121 

637- 

3203 

(212) 

637- 

4021 

(215) 

(215) 

814- 

814- 

2190 

2114 

(404) 

(404 1 

562- 

562- 

9127 

9095 

33506 
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Table  1.— EPA  Regional  Contacts  for  Municipal  Waste  Combustors — Continued 


Regional  contact 


Phone 
No 


Douglas  Aburano  (MN).  Mark  Palermo  (IL   IN.  OH)   Charles  Hatten  (Ml,  Wl)   US   EPA/AT18J,  Region  V  (Illinois.  Indt-     (312) 
ana,  Michigan,  Minnesota,  Ohio  Wisconsin)    77  W  Jackson  Blvd    Chicago   IL  60604  353- 

'      6960 

(312) 
I      886- 
I      6082 
(312) 
886- 
6031 
Mick  Cote    U  S    EPA,  Region  VI  (Arkansas.  Louisiana,  New  Mexico.  Oklahoma.  Texas).  1445  Ross  Ave  .  Suite  1200,     (214) 
Dallas  TX  75202  2733  ~  |      665- 

7219 
Wayne  Kaiser   US   EPA   Region  VII  i  Iowa   Kansas   Missoun   Nebraskai   726  Minnesota  Ave    Kansas  City   KS  66101        (913) 

I      551- 
I       7603 
Mike  Owens   U  S   EPA   Region  VIM  (Colorado  Montana   North  Dakota.  South  Dakota   Utah  Wyoming)  999  18th  Street.     (303) 
Suite  500   Denver   CO  80202-2466  312- 

6440 
Patncia  Bowlin    U  S    EPA  Air  4    Region  IX  (American  Samoa    Anzona.  California.  Guam.  Hawaii.  Northern  Manana  Is-     (415) 
lands,  Nevada)    75  Hawthorne  Street   San  Francisco  CA  94105  744- 

1188 
Cathenne  Woo   US   EPA   Region  X  (Alaska   Idaho  Oregon  Washingtoni    1200  Sixth  Ave    Seattle  WA  98101  (206) 

1      553- 
1814 


Fax  No. 


(312) 
886- 
5824 


(214) 
665- 
7263 

(913) 
551- 
7065 

(303) 
312- 
6064 

(415) 
744- 
1076 

(206) 
55a- 
0110 


Administrative  Requirements 

RpHulatnn'  Flfxibilttv  ActSiwill 
Busuifss  Hfi'iiliilon  Enlon  rnirnt 
Fainit'ss  Aft  of  I'i^H 

The  Regulatory  F-l»-xihilitv  .Vet  (RFA) 
of  1980  (.5  V  S  C   tiOl.  >■;  <,f</  ).  as 
amfniltul  hv  the  Sin.ill  Husiiipss 
Ruguldtorv  Knforccnifnt  Fairnc-is  Ac  t  of 
m'm  (SBRKFA).  i>fiirr,illv  nHjuirrs  KF'A 
to  prepare  d  regul.itorv  flexihilitN 
analvsis  of  ,iiiv  rule  subject  to  ootid' 
and  comment  under  the  Administrati\e 
Proc:edure  Ac:t  or  anv  other  statute 
unless  FF'A  certifies  th<it  the  rule  will 
not  ha\e  a  significant  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  inckuie  small  businesses, 
small  orgatuzations.  ,ind  small 
governmental  iurisdictions 

For  purposes  of  assessing  the  impacts 
of  this  action  on  small  entities,  small 
entity  is  dt!fined  as:  (1)  A  small  business 
in  this  industry  with  a  gross  annual 
revenue  less  than  .Sti  nnllion;  [2]  a  sm.ill 
governmental  jurisdiction  that  is  a 
gcivomment  of  a  citv.  county,  town 
school  district  or  spe(  iai  distric  t  or  a 
population  of  Ir'ss  than  .■)().()()();  .md  (0 
a  sm.ill  organization  that  is  anv  not-for- 
profit  enterprise  that  is  independently 
owned  and  operated  and  not  dominant 
in  its  field. 

This  action  is  not  sub|ect  to  the 
requinnnents  of  the  RFA  as  modified  bv 
.SBREFA  because  it  onl\'  makes  minor 
technical  ainenilments  to  some  of  the 
rule's  recpiirements  m-h\  it  does  not 
impose  any  addition, li  re()uirements. 
During  the  1995  M\V(1  emission 


guidelines  rulemaking.  KFA  estimated 
that  few,  if  any.  small  entities  would  be 
affected  by  the  promulgated  guidelines 
and  standards,  and  thereforf,  a 
regulatopv  flexibility  analysis  was  not 
required  (see  fiO  FR  ft341.1)   Therefore, 
pursuant  to  the  provisions  of  5  IJ.S  C^. 
H05(b).  EPA  certifies  that  the 
amendments  to  the  MWf'  Federal  plan 
will  not  have  a  significant  impac:t  on  a 
substantial  number  of  small  entities  and 
a  regulatory  flexibility  analvsi.s  is  not 
re<juired 

Li.st  of  Subjects  in  40  CFR  Part  62 

Environmental  protection.  Air 
polluti(jn  control.  Reporting  and 
recordkeeping  requirements. 

D.ilni    M,i\   J    J(l(l() 

(;arol  M.  Browner. 

\ilniinf-triiti'r 

IK  I)(H     (Id-  IIHIJ  t  ilmi  :>-^.i-U().  M,4:>  am! 
BILLING  CODE  6S60-S0-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  20 

[CC  Docket  No.  94-102:  OA  00-1091} 

Wireless  E91 1 ;  New  Implementation 
Deadline  for  TTY  Access  to  Digital 
Wireless  Systems  for  91 1  Calls 

AGENCY:  Federal  (Communications 

(Commission 

ACTION:  Proposed  rulemaking. 


SUMMARY:  The  Commission,  in  this 
document,  seeks  comment  nn  a 
proposed  revised  deadline  for 
compliance  with  the  Commission's  rule 
requiring  transmitting  of  text  telephone 
(TTY)  91 1  calls  on  digital  wireless 
systems.  The  (Commission  also  seeks 
information  on  other  aspects  of  the 
various  TTY'digital  wireless  systems 
compatibility  solutions,  including 
consumer  impacts,  technical  issues,  etc. 
The  temporary'  waivers  of  the  rule 
previously  granted  by  the  Commission 
will  remain  in  place  pending  the 
(Commission's  establishment  of  an 
implementation  schedule  based  on  the 
information  received  in  response  to  this 
document.  The  action  is  needed  to 
establish  a  strong,  inclusive  record  on 
TTY  issues  that  the  Commission  may 
use  in  making  well-informed  decisions 
in  this  critical  enhanced  911  (E91 1 ) 
proceeding. 

DATES:  Submit  comments  on  or  before 
lune  19,  2[)()0.  submit  reply  comments 
on  or  before  [uly  19.  2000 
ADDRESSES:  .Send  comments  and  reply 
comments  to  the  Office  of  the  Secretary. 
Federal  Communications  Commission. 
Washington.  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  Forster.  202^18-1310. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Public 
Notice  in  CC  Docket  No.  94-102.  DA 
00-1091.  released  May  17,  2000.  The 
complete  text  of  the  Public  Notice  is 
available  on  the  ("ommission's  Internet 
site,  at  www.fcc.gov.  It  is  also  available 
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for  inspection  and  copying  during 
normal  business  hours  in  the  FCC^ 
Reference  Information  Center.  Courtyard 
Level,  445  12th  Street,  S\V., 
Washington,  DC^,  and  may  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Services. 
Inc.,  CY-B400.  445  12th  Street  SW.. 
Washingtcm.  D.CC.  Comments  may  be 
sent  as  an  electronic  file  via  the  Internet 
to  http: //www. fee. gov/e-file/ecfs. html, 
or  bv  e-mail  to  ecfs@fcc.goy. 

Synopsis  of  the  Public  Notice 

1.  The  Commission  seeks  comment  on 
a  proposed  revised  deadline  for 
compliance  with  the  Commission's  rule 
requiring  transmitting  of  text  telephone 
(TTY)  911  calls  on  digital  wireless 
systems,  pursuant  to  47  CFR  20.18(c). 
The  (Commission  also  seeks  information 
on  other  aspects  of  the  various  TTY/ 
digital  wireless  systems  compatibility 
solutions,  including  consumer  impacts, 
technical  issues,  etc.  The  temporary' 
waivers  of  the  rule  previously  granted 
by  the  Commission  will  remain  in  place 
pending  the  Commission's 
establishment  of  an  implementation 
schedule  based  on  the  information 
received  in  response  to  this  Public 
Notice. 

2.  The  First  Report  and  Order  in  this 
proceeding  (61  FR  40348.  August  2. 
1996)  required  that,  as  of  October  1. 
1997,  all  covered  wireless  carriers  be 
capable  of  transmitting  911  calls  from 
individuals  with  speech  or  hearing 
disabilities  through  means  other  than 
mobile  radio  handsets,  e.g..  through  the 
use  of  TTY  devices.  To  date,  however, 
carriers  operating  digital  wireless 
systems  have  been  unable  to  comply 
with  this  requirement  because  digital 
systems  have  been  unable  to  accurately 
pass  the  Baudot-encoded  audio  tones 
produced  by  TTY  devices.  The 
Commission  suspended  enforcement  of 
the  TTY  requirements  until  December 
1998  and  issued  over  100  temporary- 
waivers  of  the  rule,  which  remain 
pending,  while  the  industry  worked  on 
a  solution.  Recent  technological 
developments  now  lead  the  Commission 
to  request  further  comment  regarding  an 
implementation  deadline  for 
compliance  with  §  20.18(c). 

3.  The  Commission  first  seeks 
comment  on  its  tentative  view  that 
December  31.  2001.  represents  a 
reasonable  deadline  for  implementation 
of  a  digital  wireless  TTY  solution.  The 
Commission  proposes  that  all  wireless 
carriers  begin  complying  with  §  20.18(c) 
on  or  before  this  date,  and  invites 
comment  on  whether  this  deadline 
would  permit  equipment  manufacturers 
and  carriers  sufficient  time  to  complete 
the  tasks  associated  with  implementing 


a  system  solution  of  this  kind. 
Commenters  are  asked  to  identify  the 
specific  tasks  they  expect  to  be  required 
to  implement  a  TTY  solution  and  to 
provide  estimates  of  how  long  each  task 
is  expected  to  take. 

4.  In  addition,  the  Commission  seeks 
comment  on  a  possible  program  for 
monitoring  the  progress  of  TTY 
compatibility.  Specifically,  the 
Commission  invites  comment  on  what 
type  of  monitoring  program  might  be 
appropriate,  whether  additional 
regulation  is  needed  to  facilitate 
monitoring  progress,  and  how  the 
Commission  might  best  monitor  the 
progress  of  technological  developments 
and  the  adoption  of  standards. 

5.  The  Commission  solicits  comment 
regarding  enforcement  of  compliance 
with  <?  20.18(c).  The  Commission  seeks 
comment  on  the  relationship  of  section 
255(b)  of  the  Communications  Act  of 
1934  (which  requires  manufacturers  to 
ensure  the  accessibility  of  equipment) 
and  section  251(a)(2)  of  the  Act  (which 
requires  that  carriers  not  install  network 
features,  functions,  or  capabilities  that 
do  not  comply  with  the  guidelines  and 
standards  established  pursuant  to 
section  255)  to  implementation  uf 

§  20.18(c).  The  Commission  also  seeks 
comment  on  whether  and  how  the 
Commission  might  use  its  equipment 
authorization  process  to  enforce 
compliance  with  §  20.18(c). 

6.  The  Commission  further  invites 
comment  on  the  impact  of  TTY/digital 
wireless  compatibility  solutions  on 
consumers.  The  Commission 
emphasizes  that  carriers  are  expected  to 
make  their  digital  wireless  systems 
compatible  with  TTY  devices  without 
causing  potential  adverse  impacts  to 
consumers.  Thus,  the  Commission 
invites  comment  on  what  negative 
impacts  to  consumers  might  result  from 
TTY  compatibility  efforts,  the  extent 
and  nature  of  costs  and/or 
inconveniences  to  consumers,  and.  to 
the  extent  that  any  additional  costs  or 
inconveniences  are  identified,  what 
steps  carriers  can  take  to  eliminate  or 
mitigate  such  adverse  impacts, 
especially  those  that  could  affect  safety 
of  life. 

7.  The  Commission  also  seeks 
comment  on  Ericsson's  proposed 
solution  for  TTY7GSM  compatibility, 
which  will  apparently  involve  a  "smart 
cable"  that  itself  operates  to  convert  the 
Baudot  tones  to  a  new  signal  that  is 
suited  for  transfer  over  a  digital  voice 
path  without  the  need  for  software 
changes  in  the  handset.  The 
Commission  requests  comment  on 
whether  this  type  of  solution  for  GSM. 
or  any  other  similar  cable,  will  be 
acceptable  to  TTY  users,  and  whether 


this  type  of  solution  will  impose 
additional  costs  and/or  inconveniences 
on  consumers. 

8.  Finally,  the  Commission  seeks 
comment  on  the  impact  the 
international  use  of  GSM  air  interface 
has  on  development  and 
implementation  of  a  TTY  solution. 

Procedural  Matters 

9.  Pursuant  to  §  145  of  the 
(Commissions  Rules.  47  CFR  1  45. 
interested  parties  may  file  comments  on 
the  proposed  implementation  deadline 
no  later  than  lune  19.  2000.  Replies 
shall  be  filed  no  later  than  luly  19.  2000 
All  comments  shall  reference  the  docket 
number  of  this  proceeding.  Comments 
may  be  filed  using  the  Commission's 
Electronic  Comment  Filing  System 
(ECFS)  or  by  filing  paper  copies 
Comments  filed  through  the  ECFS  can 
be  sent  as  an  electronic  file  via  the 
Internet  to  http:/ ' www. fee. gov  e-file' 
ecfs.html.  In  completing  the  transmittal 
screen,  commenters  should  include 
their  full  name.  Postal  Service  mai  ing 
address,  and  the  docket  number  of  this 
proceeding.  Parties  filing  electronically 
should  also  e-mail  a  copy  of  their 
comments  to  pforsler@'fcc.gov  Parties 
who  choose  to  file  by  paper  must  file  an 
original  and  four  copies  of  each  filing 
with  the  Commission's  Secretary 
(Magalie  Roman  Salas.  Office  of  the 
Secretary,  Federal  Communications 
Commission,  445  12th  Street,  SW.. 
Washington.  DC  20554)  and  a  diskette 
copy  to  the  Commission's  copy 
contractor  (International  Transcription 
Senice.  Inc.  (ITS).  CY-B400.  (202)  857- 
3800). 

10.  Pursuant  to  §1.1206  of  the 
Commission's  Rules.  47  CFR  1.1206. 
this  proceeding  is  a  permit-but-disclose 
proceeding  in  which  ex  parte 
communications  are  permitted  subject 
to  disclosure. 

11.  Copies  of  this  Public  Notice  in 
alternative  formats  (computer  diskette, 
large  print,  audio-cassette,  and  Braille) 
are  available  to  persons  with  disabilities 
by  contacting  Brian  Millin  at  (202)  418- 
7426  voice.  (202)  418-7365  TTY.  or  at 
bmillin@fcc.goy.  The  Public  Notice  also 
will  be  available  at:  http;//wyvw.fce.goy/ 
cib/dro/. 

P'ederal  Commuiiitations  C.omniission. 

Magalie  Roman  Salas. 

Secretan\ 

[FR  Doc.  OO-l,30;J3  Filed  5-23-00;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571  ' 

[Docitet  No.  00-7381] 
RIN2127-AH66 

Federal  Motor  Vehicle  Safety 
Standards;  Side  Impact  Protection; 
Grant  In  Part,  Denial  In  Part  of  Petition 
for  Rulemaking 

agency:  National  Highvvav  Traffir 
Safftv  AdmiiiistratKin  (NHTSA),  DOT. 
ACTION:  Grant  in  part,  denial  in  part  nf 
petition  for  rulemaking. 


SUMMARY:  This  duciimfnt  responds  to  a 
petition  for  ruleniaking  from  the 
A.ssociation  of  International  Automohile 
Manufacturers,  the  Insurance  Institute 
for  Highvvav  Saft'tv.  and  the  American 
Automohile  Manufacturers  Association 
Petitioners  asked  us  first  to  dtitermine 
that  dvnamit:  side  impac:t  provisions  of 
a  Kuropean  regul.itioii  (consisting  of 
performance  recpiiremeiits.  crash  test 
harrier,  test  harrier  face,  and  test 
procedures)  are  at  least  "functionallv 
equivalent"  to  those  in  the  I'.S   side 
impact  staiulard.  Hased  on  the 
assumption  that  that  determination  will 
be  made,  the  petitioners  then  asked  that 
we  add  the  dynamic  provisions  of  the 
Kuropean  regulation  to  tht^  U.S. 
standard  as  a  compliance  alternative  in 
the  short  run.  Uased  on  their  belifff  that 
the  European  dynamic  provisions  are 
superior  to  those  in  the  U.S.  standard  in 
some  respects,  they  want  us  to  replace 
the  current  dynamic  provisions  of  the 
US  standard  with  those  of  the 
Kuropean  regulation  (slightly  modifu^d) 
in  the  long  run. 

This  document  grants  the  portion  of 
the  petition  requesting  that  we  open  a 
rulemaking  proceeding  to  consider 
replacing  the  side  inipai:t  test  dummy 
currently  specified  in  the  US  standard 
with  an  improved  version  of  the  dummy 
specified  in  the  Kur"pean  regulation 
We  are  denying  the  remainder  of  the 
jietition. 

FOR  FURTHER  INFORMATION  CONTACT:  Kor 

uonlegal  issutss;  I)r  William  K.in.  Office 
of  (Tashworthiness  Standards,  Light 
Duty  Vehicle  Division  (telephcme  202- 
,)ti6-4^22)   Kor  legal  issues:  Deirdre 
Kujita.  Ksq..  Office  of  (ihief  (lounsel 
(2()2-:<6fi-2M42).  Hoth  of  these  officials 
can  be  reached  at  the  .National  Highway 
Traffic  vSafety  Administration,  400 
Seventh  St.,  S  \V  .  Washington.  DC, 
20590. 

SUPPLEMENTARY  INFORMATION: 


Background 

NHTSA  estimates  that  about  4,500 
fatalities  occur  annually  to  occupants  of 
motor  vehicles  resulting  from  contact 
between  the  side  interior  of  the  vehicle 
and  the  abdomen,  chest,  pelvis  and 
upper  extremitii's.  To  address  the 
problems  of  side  impact  deaths  and 
injuries,  NHTSA  issued  Federal  Motor 
Vehicle  Safety  Standard  No  214,  "Side 
Impact  Protection"  (49  CFR  571.214). 
The  standard  spc^cifies  both  quasi-.static 
p»>rformance  requirements,  as  well  as 
dynamic  performance  requirements,  for 
protection  of  occupants  in  side  impact 
crashes.  Under  the  dynamic 
requirements,  a  vehicle  must  provide 
protec;ti(jn  to  occupants'  thoracic  and 
pelvic  regions,  as  measured  by  the 
accelerations  registered  on  an 
instrumented  side  impact  dummy  in  a 
full-scale  crash  test   In  the  test,  the 
vehic  le  (known  as  the  "target"  vehicle) 
IS  struck  in  the  side  by  a  moving 
deformable  barrier  (MOB)  simulating 
•mother  vehicle. 

The  Kuropean  Union  also  has  a  side 
impact  safety  regulation,  EU  Directive 
96/27/EC  '  (hereinafter  EU  96/27/EC). 
that  has  a  dynamic  test  requirement. 
Similar  to  the  US,  standard.  El'  96/27/ 
E(;  incorporates  an  anthropomorphic 
test  dummy,  called  EuroSlD-1  (a 
second-generation  test  dummy  derived 
from  its  predecessor.  "Euro.SID").  Crash 
test  forces  experienced  by  the  dummy 
must  not  exceed  specified  limits  when 
the  tiirget  vehicle  is  struck  by  a  moving 
deformable  barrier  simulating  a  striking 
vehicle.  Limits  are  specified  for  head 
injury  criterion,  rib  deflection  criterion, 
viscous  criterion,  abdominal  force,  and 
pubic  symphysis  force 

Petition 

In  December  1997,  the  Association  of 
International  Automobile  Manufacturers 
(AIAM),  the  Insurance  Institute  for 
Highway  Safety  (IIHS).  and  the 
American  .Automobile  Manufacturers 
Association  (AAMA)-  petitioned  us  to 
"harmonize"  Standard  214  with  EU  96/ 
27/E(;.  Petitioners  asked  us  to  take 
several  actions   First,  they  asked  us  to 
determine  that  dynamic  side  impact 
provisions  of  a  European  regulation 
(consisting  of  performance 
requirements,  crash  test  barrier,  test 
barrier  face,  and  test  procedures)  are  at 
least  "functionally  equivalent"  to  those 
in  the  U  S  side  impact  standard. 


Second,  based  on  the  assumption  that 
that  determination  will  be  made,  the 
petitioners  asked  that  we  add  the 
dynamic  provisions  of  the  European 
regulation  to  the  U.S.  standatd  as  a 
compliance  alternative  in  the  short  run. 
T'.iird,  based  on  their  belief  that  the 
European  dynamic  provisions  are 
superior  to  tluise  in  the  U.S.  standard  in 
some  respects,  they  asked  us  to  replace 
the  current  dynamic  provisions  of  the 
U.S.  .standard  with  those  of  the 
European  regulation  in  the  long  run. ' 

Supporting  Argument.  Data  and 
Analysis 

The  petitioners  conceded  that  when 
NHTSA  adopted  its  side  impact  dummy 
(SID)  in  1990,  SID  and  TTI(d)  -*  were 
more  fully  developed  than  other 
dummies  and  injury  assessment  criteria. 
They  recited  the  reasons  given  by 
NHTSA  then,  and  over  the  next  several 
years,  for  not  adopting  EuroSID  or  even 
allowing  it  as  an  alternative  dummy. 

In  its  1990  final  rule  adopting  SID, 
NHTSA  said: 

OiU'  III  thf  prnblems  disioviTed  in 
NUTS.A's  tuniSlU  sled  tests  was  that  thf  ribs 
wiTf  bdltoming  out.  whi(  h  mav  have 
invalidated  thf  X'C''  measurements  being 
niadf  This  (onditinn  Wds  i  tidr,ii  tenzed  by  a 
flat  spot  (in  the  displac  h munt-linu'  histors' 
( iir\f,  while  the  at.Lelt'ratinn-timc  history 
I  ur\c  showed  an  nn Xfase  with  Imie  until  the 
peak  g  wa.s  TfMc  hed   .Mthougb  considerable 
attempts  were  made  to  i  orrelate  X'C  rtiid 
Tri(d),  the  deflei  lion  data  collected 
I DHtinued  lo  be  questionable. 
(()(  tober  to,  l't<)0;  .55  FR  45757) 


'  Ttu.s  (.ljr*M,tivf  IN  .il-'riht  .tl  i,>  t  i  uniiniK 
(.iiinmi.ssiipn  tur  Euro|ir  Ki'i;ui.ili  -ri  IWTI  95/01 
rill-  iliref  live  wiis  appriiMMi  hv  thi?  Kl '  in  (hlober 

I't'Mi    II  applli's  t"  new  "T  rt'iiesimiHcl  inmiels  iif 

p.issenucr  vi'hi(  ]i's  introduc  eii  after  Oi  tuber  1,  1998. 
rtiid  will  .ippU  t(i  all  vehii  li-s  riianufai  lured  after 
Oi  tulier  1.  ,;il(H 

-  This  assuciation  has  since  Leased  lu  exist 


'.'>pei  ifiialU.  Itie  petiliiiiiers  re(|uesle(i  itia!  \\f 
issui'  a  final  nile —  (a!  inimedialelv  kimiik 
manulai  hirers  the  nplion  cil  meeting  Slaniiar<i  J14 
t)\  I  ertifMng  III  either  1 1 1  The  existing  dynamic 
reqinremenls  assessment  i  rileria  and  lest 
prm  ediires  iif  Standard  :;H.  nr  IJj  Thnse  of 
Kuropean  Direc  live  96  J7'E(:  or  the  I  nileii  Nations,' 
Kfunumir  ('.cimmissmn  fur  huriipe  |K(!KI  l^gulalinn 
9")  01 .  as  modified,  and  (b)  Keqiiiring,  tH^jjinniiig  at 
Ihe  end  of  the  first  7  full  mode]  years  after  the  final 
rule.  I  ompliani  e  with  a  modified  version  of 
Kuriipean  rpKulalion 

Thai  version,  referred  to  b\  Ihe  petitioners  as  the 
iiioiiified  European  rejjulation,    would  differ  from 
Ihe  f  xisling  Kuropean  regulation  in  two  respe<  ts. 
First,  il  Would  spe<,if\  tfie  use  of  an  upgraded 
version  nf  Kuro.SlI)-!    Se<  iind,  il  would  provide 
plai  ing  a  duiuniv  in  th"'  froni  and  rear  outboarii 
sealing  positions,  as  spec  died  in  Ihe  lesl  protedures 
"fthel    .S   slaniiard   The  existing  European 
n-gulalion  spec  ifies  thai  a  test  dummy  is  positioned 
111  onlv  Ihe  front  outboard  seating  pnsilloli  on  the 
sirui  k  side  of  the  test  vehicle 

'Tnidl,  which  stands  for  thorac  it  trauma  index. 
IS  a  measure  of  side  imparl  iniury    TTl(d)  correlates 
measurements  on  Ihe  lest  dummy  with  Ihorat  ii 
in|urv  severity  observed  in  ladaver  testing 
condui  leil  for  the  ageni  y   TTIIdl  is  essenliallv  a 
statistic  al  estimate  of  prubabilitv  id  various  iii|ur\ 
sevenlv  IhvcI',  derived  from  data  on  age.  body 
weight,  and  peak  ac  (  eleralions  mea.'.ured  at  specific 
locations  on  the  test  dummy 

■■  V*{;,  vis(  ous  (  rilerKm,  another  wav  of 
measuring  thorai  ic  iniurv  .  is  baseil  on  i  onihined  rih 
ilisplatemenl  and  velocity   IFootnole  added  | 
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In  the  final  rule  amending  Standard 
214  itself,  the  agency  said: 

NHTSA  also  notes  that  there  are  a  number 
of  chardi  terlstics  assoc  idled  with  the 
I-,uropeaii  test  (jrocedure  thai  make  il 
inappropriate,  at  this  lime,  hira  l',S,  safetv 
stdniiard.  The  Kuro[)ean  lesl  dumnn 
(KuniSIID).  while  capable  ot  assessing  iniur\ 
potential  and  prov  iding  iiisiglit  into  side 
impact  (rash  oi  i  upant  (irolection.  needs 
further  refinement  before  il  can  be  used  as  a 
regulatory  tool. 

These  ongoing  eftorts  iiK.lude  Ihe 
development  of  hioti(ielit\  response  i  orridors 
to  assure  Ihe  KuroSIl)  responds  in  a  human- 
like manner,  the  evaluation  oi  the 
repeatdbilitv  and  reprodur  ibilitv  of  the  test 
dumnn.  and  the  demonstration  id  its 
durabiliU  in  full-sc  ale  crash  tests.  The 
LuroSID  is  progressing  in  all  of  these  areas. 
.Xddilionally.  the  urethane  foam  face  of  the 
European  barrier  appears  to  break  down  and 
bottom  out.  creating  unexpec  ledly  high 
dummv  act  eleralion  responses  due  lo  the 
unrealistic  crash  i  onditions  it  imposes. 

(Oi  tober  M).  l')c)U:  .55  FR  45722.  al  4574(IJ 

These  problems  led  NHTSA  to 
conclude  in  the  dummy  final  rule  that 
the  best  dummy  available  for 
incorporation  into  Standard  214  was  the 
U.S.  side  impact  dummy  (SID),  which 
had  been  developed  between  1979  and 
1982: 

NHT.SA  rei ognizes  that  BioSID  and 
EuroSID  have  potential  advantages  over  .SID 
lo  Ihe  extent  that  they  <  an  measure  V*C  or 
other  compression-based  injury  (  riteria  in 
addition  lo  TTI(d)   Specific  ation  of  EuroSID 
as  an  alternate  lest  device  could  also  promote 
international  harmonization. 

However,  the  agen(  v  does  not  believe  that 
ihese  potential  advantages  should  lead  to  a 
delay  in  this  rulemaking  for  further 
consideration  of  alternate  dummies.  NHTSA 
believes  that  TTI(d)  is  a  reliable  predictor  for 
thorai  ic  injury  and  that  SID  is  fully 
developed  and  validated.  Since  SID  is  readv 
now.  and  a  final  rule  specifying  SID  (an 
result  in  significant  safety  benefits,  the 
agency  believes  it  is  appropriate  to  now  go 
to  a  final  rule  using  the  SID. 

.•\ssuming  that  NHTSA's  review  of  the 
BioSID  is  satisfactory,  the  agency  intends  to 
propose  the  use  of  the  Bi(3SID  as  an  alternate 
lest  devif:e.  Europe  is  (  onlinuing  to  work  on 
Ihe  Euro.SID.  If  the  agency  obtains  data 
showing  that  EuroSID  (  ompares  satisfactorily 
with  SID,  il  may  also  propose  that  dummy  as 
an  alternate  test  device. 
(October  30.  1990,  55  FR  45757) 

The  petitioners  argued  that  much  has 
changed  since  the  early  1990s.  EuroSID 
has  evolved  since  1993.  There  is  now  a 
EuroSID-l  which  incorporates 
enhancements  to  improve  the  biofidelity 
of  the  dummy  and  to  make  assembly- 
disassembly  and  certification  of  the 
dummy  easier.  They  noted  that  various 
governments  and  regional  and 
international  standards  organizations 
have  concluded  since  then  that  SID/ 


TTI(d)  are  no  longer  the  best  dummy/ 
injur\'  assessment  criterion  to  help 
reduce  the  risk  of  injur\'  to  vehicle 
occupants  in  side  impacts.  Instead, 
those  governments  and  organizations 
have  adopted  a  side  impact  regulation 
that  incorporates  EuroSID-l  and  its 
deflection-based  injur\'  criteria,  chest 
compression  and  V*C.  It  is  that  side 
impact  regulation  that  petitioners  asked 
NHTSA  to  adopt. 

Petitioners  believe  that  their  argument 
that  EuroSID-1,  its  associated  injury 
criteria,  and  96/27/EC's  test  procedure 
are  suitable  as  alternatives  to  the  current 
requirements  of  Standard  214  is 
supported  by  data  from  biomechanical 
and  other  research  programs.  First,  they 
cited  unspecified  technical  data  from 
NHTSA's  continuing  biomechanical 
research.  Second,  they  cited  AAMA's 
comparisons  of  EuroSID-l  and  SID 
performance.  The  petitioners  believe 
that  EuroSID-1  and  its  defiection-based 
injur\-  criteria  correlate  better  than  SID 
with  cadaver  data.  More  specifically, 
they  stated  that  research  studies 
sponsored  by  AAMA  have  shown  that, 
while  cadavers  were  sensitive  to  both 
padding  stiffness  and  padding  type  and 
that  softer  padding  w^ould  help  further 
reduce  the  risk  of  injury,*'  TTI(d)  (the 
injury  criterion  used  by  SID)  did  not 
show  the  benefits  of  softer  over  stiffer 
padding."  In  contrast,  the  study  found 
that  chest  compression  and  V^-*C  (the 
injury  criteria  used  by  EuroSID)  were 
good  predictors  of  thoracic  injun*-.  Id. 
Petitioners  also  referred  to  a  report 
comparing  the  responses  of  cadavers  to 
that  of  EuroSID  in  full-scale  side  impact 
crash  tests.  Petitioners  stated  that  the 
authors  of  the  report  concluded  that 
EuroSID  showed  a  good  correlation 
between  several  dummy  protection 
criteria  and  cadaver  injury  severity. 
(The  petition  did  not  provide 
information  comparing  SID  with 
cadaver  responses  in  full  scale  tests.) 
Petitioners  further  stated:  "From  all  of 
this  we  conclude,  EuroSID-1  and  its 
deflection-based  injury*  criteria  correlate 
better  [than  SID]  with  the  cadaver  data." 
They  also  cited  several  AAMA- 
sponsored  studies  of  side  impact 
dummy  performance  in  full  vehicle 
impact  tests. 

Next,  the  petitioners  cited  several 
comparative  assessments  of  SID  and 
EuroSID-1 ,  and  one  comparative 
assessment  of  EU  96/27/EC  and 
Standard  214.  First,  they  cited  the 
Monash  University  report  (Side  Impact 


' CavHuaugh,  ft  ul .  "SID  Response  Data  in  a  Side 
Impai  I  .Sled  Test  Series."  Society  of  .Automotive 
Engin.H-rs  9:;03.50. 

"  (^jvanaugh.  et  al .  "Injury  Response  ui  the 
Thorax  in  Side  Impact  Cadaveric  Tests." 


Regulations  Benefits)  prepared  for  the 
Federal  Office  of  Road  Safety  of  the 
Government  of  Australia.  That  report 
"documents  the  study  that  determined 
both  *   *    *  lECE]  Regulation  95  and 
FMVSS  No,  214  would  lead  to  vehicles 
designs  that,  though  different  in 
approach,  are  essentially  equivalent  in 
performance,  i.e..  functionallv 
equivalent." 

Second,  the  petitioners  cited 
comparisons  by  the  International 
Organization  for  Standardization  (ISO), 
a  worldwide  voluntary  federation  of  ISO 
member  bodies.  The  petitioners  said 
that  EuroSID-1  is  acceptable  to  ISCD 
because  of  its  biofidelity  and 
repeatability,  while  SID  is  not  because 
it  is  insufficiently  biofidelic.  The 
petitioners  based  these  statements  on 
resolutions  adopted  by  the  ISO  Working 
Group  on  Anthropomorphic  Test 
Devices  in  1990  and  on  ISO's  adoption 
of  a  side  impact  test  procedure 
incorporating  EuroSID  as  an 
international  standard  in  1997.  The 
petitioners  said  that  the  ISO  test  is 
patterned  after  EU  96/27/EC. 

The  petitioners  then  referred  to 
comparisons  by  Transport  Canada  to 
support  their  view  that  EuroSID-1  and 
its  associated  injury  criteria  are  superior 
to  SID  and  its  criteria  because  they  can 
measure  more  or  more  complete  injur>- 
causing  force  mechanisms  than  SID  and 
its  criteria.  They  said  that  Transport 
Canada  has  expressed  dissatisfaction 
with  SID  and  has  stated  that  there  is  a 
need  for  a  dummy  that  is  capable  of 
supporting  deflection  and  force  criteria 
and  that  can  measure  abdominal 
loading.  Petitioners  stated: 

In  1991.  Transport  Canada  concluded  that 
the  SID.  with  its  arm  down  position,   'has  the 
potential  of  masking  the  effects  of  changes  in 
the  loading  introduced  through  design 
countermeasures."  Thev  went  on  to 
conclude,  based  on  their  testing,  that 
"Similar  TTI  values  can  be  produced  b\ 
(ompleteh  different  loadings  *   "    *.  [Test 
data  showed]  a  relatively  high  TTI  value  with 
almost  no  deformation  of  the  chest  (i.e.. 
print  ipalh  as  a  result  of  rigid-body 
at  (eleralions)."" 

According  to  petitioners.  Transport 
Canada  has  also  indicated  that: 

Side  interior  designs  or  changes  whi(  h 
provide  low  ITI  values  are  not  ne(  essarily 
(onsistent  with  those  required  lo  minimize 
injury  potential  to  the  abdomen  '    '    '  !T]he 
absence  of  anv  performance  criterion 
addressing  abdominal  injury  clearly 
represents  a  major  defit  iency  in  the  current 
requirements  of  Standard  214   The  problem 
could  be  remedied  b\  replat  ing  the  US  ,SID 


"  Dalmolas.  e(  al .  "Side  Impai  t  (),  i  upani 
Protection  Technologies,"  S.\K  .sP-h51.  February 
1991. 
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With  •    ■    *  l-.uriiMii  1  *    *    ■   (iiven  curri'iil 
hiiimct  hiinjiiil  k.llnwliMl^t\  to  b<i.str 
rt'mil.itinns  oil  H  (liimnn  ( .ifi.ihlc  uiilv  '>t 
siip()()rting  dci  eli'Mlioii-t)€tsf<l  mt'a.surenients 
scrvt^s  only  as  h  tlisinceiitivf  to 
in.iiuil.K  liirtTs  In  set'k  mil  iiKiri-  t-ffoclive 
iiii-aiis  iif  n-diK  111^  iii|tii'v  wilhiii  llu) 
( iinslramts  im[)<isi'(l  l)\  the  ri'>'iilali()ri  ' 

In  addition,  petitioners  stated  that 
Transport  Cianada  has  also  stated  in  a 
report  that: 

lUll  Its  Irsts.  ■vt'hii  liMHUilt'ls  "    •    • 
showed  MX(  tiplionally  low  TFI  values  whrni 
ifsicd  wilh  the  I  S  .SID  but  exi  eptionaiiy 
hi^^l  .ihdoiiiiii.il  dffltM  tion.  VC;.  and  force 
v.diifs  vvlu-n  ti'sti'd  with  eilhtT  Itii'  Kiirosid  or 
HIO.SIl)  \mdi'r  idciilii  .il  ti-sl  i  uiidllloiis    The 
[U't'd  tof  ,1  rt'milrtlorN  diiiiiniy  (  .ip.ibln  ot 
supporting  ilftltM  luin  .inil  fori  e  i  ntiTM  vvdl 
bf( orni-  rill  tbr  nioif  iinporlanl  in  Ihf  ncrir 
future  as  i  iinipctitivf  pressures  are  hkelv  to 
fori  e  vehii  le  inanufai  turers  to  ac  i  elerate  the 
development  and  filmtMit  of  side  air  b.iR 
syslRins  "  '" 

The  petitioners  argued  that  their 
petition  provides  "a  means  to  not  onlv 
harmonize  safety  standards  and  take  a 
step  toward  a  single  harmonized  side 
impact  test  procedure  and  test  dummy, 
but  to  further  improve  safety  for  the 
American  public."  Petitioners  said  that 
NHTSA  itself  has  cited  the  side  impact 
standards  and  regulations  as  a  prime 
example  of  the  need  to  harmonize, 
especially  given  their  different  test 
dummies  and  injury  criteria.  They 
further  stated: 

rbe  d^jeiK  y  has  i  firrei  tly  stated  that  people 
111  Kurope  are  exposed  to  the  same  (  auses  of 
iiijiirv  III  side  (  rashes  ,is  are  vehii  le 
occupants  in  the  I'  .S   People  all  over  Ihi? 
world  are  essentially  the  same  and  there  is 
no  (  ompelling  reason  to  ineasurt!  their 
polenti.il  for  in|urv  usiii^  different  test 
dummies  and  ilifferent  injury  (  rileria 

The  petitioners  noted  that  the 
dummy,  injury  c:riteria.  and  test 
procedures  of  the  EU  side  impact 
directive  were  adopted  by  the  ECK  prior 
to  their  adoption  by  the  El!  and  have 
since  been  accepted  or  announced  for 
future  acceptance  in  [apan.  Australia 
and  the  Gulf  Cooperation  Council  In 
addition,  the  Russian  Federation  and 
Israel  are  said  to  "have  acted  to  adopt 
ECE  Regulation  95  " 

The  petitio' ers  acknowledged  that  the 
European  dummy  needs  to  be  improved 
and  that  improvements  am  being 
planned  for  the  dummy,  and  in  fact  base 
their  petition  on  the  making  of  those 
improvements.  Petitioners  stated  that 
TNO.  the  supplier  of  EuroSID-1.  is 
working  on  an  "upgrade  package"  that 


'Dalmi.tHS.  ft  ill  .    .Suit"  linpai  t  (  K.i  upHiit 
Criilm  liDn  Thi  hnoloxiHs.'   SAK  Sf'-af)!    K>'tiruHrv 
IWl 

"'[)HlniotHs  rl  III  ,    Sidf  !iii(mi  I  Oppivrtiinilics  " 

KLftl'tMllh    IlltlTIlHllDnill    1V>(  hllU  ill  (^IlIlflTflll  f  I. II  til.' 

hiitiaiii  imI  Sdfi'ts  n(  y'rhu  It's.  Mav  IWb 


includes  possible  improvements  to  the 
dummv's  rib  modules,  back  plate, 
pelvis,  proximal  femur,  shoulder  and 
abdominal  instnimentation. 
Improvements  may  also  be  made  to  the 
procedure  for  calibrating  the  abdomen, 
neck  and  lumbar  spine.  The  petitioners 
concluded  by  urging  NHTSA 

'    ■    "to  adopt  the  upgraded  liurosid-1  ,ind 
to  work  loinllv  with  the  C.nmmission  of  the 
European  rnion  foraiioption  of  an  upgrade 
paika^e  in  both  the  Kf  Direi  tive  an<i  the  KCV. 
Kemilation 

Similarities  and  Difffrcncfs  Between  the 
U.S.  Standard  and  thf  ECE  Regulation 

a.  Test  procedure 

Standard  214's  dynamic  test  is 
designed  to  simulate  what  would 
happen  in  the  real  world  if  a  vehicle 
were  traveling  48  kilometers  per  hour 
(km/h)  (30  miles  per  hour,  mph)  at  a  90 
degree  angle  to  a  second  vehicle 
traveling  24.2  km/h  (15  mph)  and  struck 
that  second  vehicle  in  the  side.  i.e..  a 
typical  intersection  crash  involving 
cross  traffic.  While  a  test  involving  two 
moving  vehic;les  could  be  used,  it  is 
more  difficult  to  conduct  tests  yielding 
repeatable  results  when  testing  in  that 
manner 

The  simulation  is  achieved  by 
"crabbing"  the  front  and  rear  wheels  of 
the  MDB  at  an  angle  of  27  degrees  to  the 
right  of  its  longitudinal  centerline  in  a 
left  side  impact  and  to  the  left  of  that 
centerline  in  a  right  side  impact  The 
MDB  moves  at  that  angle  into  the  side 
of  the  target  car.  The  closing  speed  of 
the  MDB  is  54  km/h  (33.5  mph).  These 
aspe«:ts  of  the  procedure  were  selected 
so  that  the  test  simulates  the  typical 
intersection  crash  discussed  above.  The 
agency  determined  that  the  30  mph/ 15 
mph  combination  is  a  representative  of 
the  threshold  of  serious  chest  injury. 
The  orientation  of  90  degrees  was 
sele<:tBd  because  it  is  the  one  most 
frequently  seen  in  field  data. 
Instrumented  side  impact  dummies  are 
placed  in  the  outbtjard  front  and  rear 
seating  positions  on  the  side  of  the 
vehicle  which  is  being  struck 

Under  EU  96/27/EC's  test  procedure, 
the  wheels  of  the  barrier  are  aligned 
straight  ahead,  not  crabbed  to  the  side. 
The  barrier  moves  straight  ahead  at  a  90 
degree  angle  to  the  target  vehicle  at  50 
km/h  (31  mph).  EU  96/27/EC  specifies 
only  one  dummy  be  used  in  the 
compliance  test.  This  dummy  is  placed 
in  the  front  seat  of  the  struck  side  of  the 
test  vehicle. 

b.  Barrier 

The  moving  deformable  barrier  (MDB) 
used  in  Standard  214  tests  has  a  total 
mass  of  1,367  kg  (3,015  lb).  The  barrier 


face  is  aluminum  honeycomb  in  design. 
Its  contac^face  is  559  mm  (22  in)  high 
and  1,676  mm  (66  in)  wide.  The  top  of 
the  barrier  face  is  838  mm  (33  in)  above 
the  ground  and  the  bottom  edge  is  280 
mm  (11  in)  above  the  ground.  The 
protruding  portion  of  the  barrier 
simulates  a  bumper.  The  bottom  surface 
of  the  "bumper"  is  330  mm  (13  in) 
above  the  ground,  and  the  top  surface  is 
533  mm  (21  in)  above  the  ground. 

The  European  barrier  has  a  mass  of 
950  kg  (2.095  lb),  compared  to  1.367  kg 
(3.015  lb)  for  the  U.S.  barrier.  The  face 
of  the  European  moving  deformable 
barrier  is  smaller  than  that  of  the  U.S. 
barrier.  The  European  barrier  is 
narrower.  1,500  mm  (59  inches), 
compared  to  1,676  mm  (66  inches)  for 
the  U.S.  barrier.  The  bottom  edge  is  th«! 
most  forward  part  of  the  European 
barrier  and  is  300  mm  (11.8  in)  above 
the  ground.  In  comparison,  the  bottom 
edge  of  the  U.S.  barrier  face  is  280  mm 
(11.0  in)  above  the  ground  and  the 
bottom  edge  of  the  U.S.  "bumper"  is  330 
mm  (13.0  in)  above  the  ground.  The  top 
edge  of  the  European  "bumper"  is  550 
mm  (217  in)  above  the  ground,  while 
the  top  edge  of  the  U.S.  "bumper"  is  533 
mm  (21  in)  above  the  ground.  The  face 
of  the  European  barrier  is  divided 
vertically  into  thirds  with  the  center 
third  representing  the  area  of  the  engine 
block.  The  right  1/3  of  the  barrier  face 
and  the  left  1/3  of  the  barrier  face, 
simulating  the  fender  areas,  are  softer 
than  the  corresponding  portions  of  the 
U.S.  barrier  face. 

c.  Injury  Criteria 

Standard  214  requires  that  the 
dummies  must  exhibit  rib,  spine  and 
pelvic  accelerations  below  specified 
thresholds  in  order  for  the  vehicle  to 
pass  the  test.  The  rib  and  spine 
accelerations  are  combined  into  a  single 
metric  called  the  Thoracic  Trauma 
Index  (TTl(d))  which  has  an  85g  limit 
for  4-door  vehicles  and  a  90g  limit  for 
2-door  vehicles.  There  also  is  a  pelvic 
acceleration  limit  of  130g. 

EU  96/27/EC  measures  five  dummy 
parameters  to  determine  vehicle 
performance.  The  head  injury  criterion 
(HIC)  is  derived  from  head  accelerations 
and  is  computed  only  if  head  contact 
occurs,  and  must  remain  below  1000.  A 
rib  deflection  criterion  (RDC)  of  42  mm 
(1.7  in.)  is  allowed  in  the  thorax  along 
with  a  viscous  criterion  (V*C)  of  1  m/ 
s.  The  viscous  criterion  is  calculated 
from  combined  rib  displacement  and 
velocity.  The  abdominal  force  is  limited 
to  2.5  kN  (562  lb).  Finally,  the  pubic 
symphysis  force,  which  is  in  the  pelvic 
region,  must  be  less  than  6  kN  (1350  lb). 
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Congressional  Mandate  to  Explore 
Harmonization  Possibilities 

On  September  16,  1996.  in 
Congressional  Conference  Report  104- 
785  for  the  Department  of 
Transportation  and  Related  Agencies 
Appropriations  Act  for  fiscal  year  1997, 
the  conferees  directed  NHTSA  to  study 
the  differences  between  the  U.S.  and 
then-proposed  European  side  impact 
regulations  and  to  develop  a  plan  for 
achieving  harmonization  of  these 
regulations.  In  response  to  this 
directive.  NHTSA  submitted  a  side 
impact  harmonization  plan  to  Congress 
in  April  1997  ( 'Report  to  Congress 
NHTSA  Plan  for  Achieving 
Harmonization  of  the  U.S.  and  European 
Side  Impact  Standards."  April  1997.  see 
docket  NHTSA  1998-3935-1  of  the 
Department's  docket  management 
system.) 

In  the  report,  we  described  how  we 
would  follow  our  functional 
equivalence  process  in  determining 
whether  Standard  214  and  the  modified 
European  regulation  are  functionally 
equivalent."  This  process  is  used  to 
determine  whether  the  vehicles  or 
equipment  manufactured  under  a 
foreign  standard  produce  more  or  at 
least  as  many  safety  benefits  as  those 
produced  by  the  vehicles  or  equipment 
manufactured  under  a  similar  U.S. 
standard. 

The  first  step  in  the  process  is  to 
obtain  and  assess  any  available  industry' 
and  government  research  data 
comparing  the  two  regulations, 
especially  full-scale  vehicle  compliance 
tests.  We  stated  in  the  report  that  in 
parallel  with  this  assessment  of  outside 
data,  the  agency  would  carry  out  an 
initial  phase  of  testing  to  the  EU 
regulation  '-^  The  vehicles  tested  would 
be  identical  to  vehicles  which 
successfully  completed  U.S.  compliance 
testing.  We  anticipated  that  completion 
of  this  initial  phase  of  testing  and  data 
analysis  would  place  NHTSA  at  a  major 
decision  point  in  the  functional 
equivalence  process.  That  is,  we  would 
have  to  determine  whether  there  were 


' '  The  functional  equivalence  process  was 
described  in  a  November  14.  1996  Federal  Register 
document  and  later  incorporated  as  Appendix  B  to 
our  rulemaking  procedures  (49  CFR  Part  553)  bv  a 
May  13.  1998  final  rule  (63  FR  26508) 

'^  This  series  of  tests  was  only  one  part  of  a 
general  matrix  that  we  had  prepared  to  assess  the 
comparative  performance  of  vehicles  relative  to  the 
two  regulations  The  general  matrix  was  to  include 
testing  of  European  production  vehicles  to 
determine  how  well  such  vehicles  perform  relative 
to  Standard  214.  The  matrix  also  was  to  include 
testing  of  vehic  les  designed  for  both  V.S.  and 
European  markets  to  the  requirements  of  both 
rt!gulalions  Vehicles  equipped  with  side  air  bag 
systems  was  also  part  of  this  matrix  as  they  are 
becoming  prevalent  in  both  th"  1    S   and  European 
fleet 


sufficient  data  to  assess  the  functional 
equivalency  of  the  two  standards,  or  if 
not,  whether  additional  research  could 
be  conducted  to  generate  data.  We 
recognized  that  any  non-trivial 
problems  with  the  test  procedure  or 
dummy  must  be  identified  as  part  of  the 
determination  of  the  acceptability  of  the 
EU  regulation  as  an  alternative  or 
replacement  for  the  U.S.  regulation.  We 
further  stated: 

If  the  EU  regulation  is  found  to  be  an 
acceptable  alternative  or  replacement, 
rulemaking  in  the  U.S.  could  be  initiated  and 
the  functional  equivalence/harmonization 
process  would  be  complete.  However,  it  may 
be  that  there  is  not  sufficient  information  for 
this  determination  or  that  functional 
equivalence  is  clearly  not  possible.  If  it  is 
only  a  matter  of  conducting  additional 
vehicle  tests  and  analyses.  NHTSA  would 
continue  such  an  effort  and  iterate  through 
the  Functional  Equivalence  Process  steps. 
However,  if  other  problems  are  apparent  in 
performing  the  EU  tests  '   *   *  or  if  each 
standard  indicates  unrelated  safety 
performance  for  the  same  vehicle,  the 
harmonization  plan  will  need  to  proceed  in 
a  different  direction  *   *   *.  The  next  steps  in 
this  different  direction  would  be  to 
determine  what  additional  information  is 
needed  to  accept  or  exclude  functional 
equivalence  and  any  other  potential 
hamnonization  solutions. 
(Emphases  added.) 

Agency  Test  Results 

As  a  first  step  in  assessing  the 
functional  equivalence  of  the  two 
regulations,  we  tested  vehicles  that  were 
certified  to  Standard  214  using  the 
procediures  and  criteria  of  EU  96/27/EC 
(as  modified,  with  a  test  dummy  placed 
in  the  rear  outboard  seating  position  in 
addition  to  the  front  outbocud  position). 
The  following  eight  vehicles  were 
tested:  a  MY  1997  Lexus  SC300.  1997 
Ford  Mustang,  1997  Mitsubishi  Eclipse. 
1995  Geo  Metro,  1996  Ford  Taurus  (the 
EU  test  was  performed  by  Ford  Motor 
Company),  1995  Volvo  850  SW,  1997 
Hyundai  Sonata,  and  a  1997  Nissan 
Sentra.  The  vehicles  provided  a  range  of 
marginal  to  good  performers  relative  to 
Standard  214  and  represented  a  wide 
range  of  manufacturers.  The  results 
indicated  that  the  ranking  of  the  eight 
vehicles,  according  to  their  relative 
performance,  was  not  the  same  when 
tested  under  EU  96/27/EC  and  Standard 
214.  Additionally,  a  measurement 
anomaly  in  the  European  test  dummy 
(EuroSID-1)  related  to  the  rib 
displacement  was  present  in  most,  if  not 
all,  tests.  This  anomaly,  along  with  the 
limited  amount  of  comparative  test  data, 
did  not  allow  a  positive  determination 
of  functional  equivalence  of  the  two 
side  impact  regulations.  We  could  not 
conclude  fi-om  this  set  of  testing 


whether  vehicles  designed  to  meet  the 
EU  regulation  will  meet  the  U.S. 
regulation.  (Results  of  the  vehicle 
testing  were  discussed  in  NHTSAs 
report  to  Congress  on  the  agency's 
progress  in  assessing  the  functional 
equivalence  of  the  two  regulations. 
"Status  of  NHTSA  Plan  for  Side  Impact 
Regulation  Harmonization  and  Upgrade. 
Report  to  Congress,  March  1999."  See 
docket  NHTSA-98-3935-10.) 

Discussion  and  Analysis 

Short  Run 

Available  data  and  analyses  do  not 
support  a  finding  of  functional 
equivalence.  Petitioners  provided  no 
data  supporting  their  request.  The  data 
generated  by  our  eight  vehicle  tests  are 
insufficient  to  enable  us  to  determine 
whether  EU  96/27/EC  is  functionally 
equivalent  to  Standard  214. 

NHTSA  believes  that  there  is  no  point 
in  continuing  the  test  program  and 
generating  additional  data  in  an  effort  to 
assess  whether  the  European  regulation 
is  functionally  equivalent  to  Standard 
214.  To  be  adopted  as  or  added  to  a  U.S. 
standard,  a  non-U. S.  standard  must 
meet  the  statuton,'  criteria  of  our  safety 
statute.  49  U.S.C."  30101  et  seq..  apart " 
fi-om  its  functional  equivalency  to  a  U.S. 
standard.  Those  criteria  specify'  that 
each  motor  vehicle  safety  standard  must 
be  practicable,  meet  the  need  for  motor 
vehicle  safety,  and  be  stated  in  objective 
terms  (49  U.S.C.  30111(a)). 

We  conclude  that  the  results  of  the 
testing,  in  particular  the  measurement 
anomalies  in  the  EuroSID-l,  do  not 
support  a  finding  that  EU  96/27/EC  is 
appropriate  for  addition  in  the  short  run 
as  a  compliance  alternative.  There  are 
several  reasons  for  this  conclusion. 

First.  EuroSID-1  is  not  biofidelic.  It 
has  a  displacement  measurement 
anomaly  that  is  depicted  as  plateaus  or 
"fiat-tops"  on  the  test  data  plots.  The 
flat-tops  were  present  in  the  data 
generated  by  the  dummy  in  the  driver 
position  for  all  the  vehicles  tested  and 
by  the  dummy  in  the  rear  seat  of  three 
of  the  six  vehicles. 

A  test  dummy  that  is  not  biofidelic  is 
unsuitable  as  a  compliance  test  device. 
The  less  biofidelic  a  test  device  is.  the 
less  likely  its  results  are  reasonable  and 
useful  as  a  measure  of  the  protection  a 
vehicle  provides  to  a  real  occupant.  A 
test  diunmy  that  is  not  representative  of 
a  human  could  lead  to  vehicle  designs 
that  provide  little  or  no  benefit  to  real 
occupants. 

Second,  the  agency  believes  that  the 
EU  barrier  is  less  representative  than  the 
Standard  214  barrier  of  the  side  impact 
crash  environment  in  this  coimtn..  Due 
to  the  increased  market  share  of  light 
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tnick.s,  vans  and  sport  utility  vehicli-s 
(LTVs),  a  large  portion  of  the  current 
U.S.  side  impact  casualtios  results  from 
impacts  with  the  LTV  class  of  vehicles 
The  EV  moving  deformable  barrier  is 
lighter  and  less  stiff  than  the  barrier 
used  in  Standard  214  testing.  Side 
impact  countermeasures  based  on  the 
EIJ  barrier  may  lead  to  fewer  safety 
benefits  than  those  resulting  from  use  of 
the  Standard  214  barrier.  NHTSA  notes 
further  that  the  specifications  for  the  EU 
barrier  allow  non-metallic  faces  that 
disintegrate  in  some  impacts. 

Further,  we  are  unable  to  agree  with 
Petitioners  that  an  analysis  by  Monash 
University  fofthe  Government  of 
Australia  ("Side  Impact  Regulations 
Benefits."  June  1995) ' '  furnishes  an 
adequate  basis  for  our  making  a  finding 
of  functional  equivalence.  The  outcome 
of  the  Monash  harm  reduction  analyses 
is  highly  dependent  on  assumptions 
Thus,  the  assumptions  must  be  carefully 
grounded  in  real  world  crash  data  and 
in  crash  test  data.  We  believe  that  the 
assumptions  of  the  Monash  analysis 
were  not  so  grounded. 

The  first  assumption  was  that  a 
regulation  based  on  SID  and  TTI(d) 
would  result  in  a  2  AIS  reduction  in 
injury,  while  EuroSID  and  V'C. 
measures  would  result  in  a  3  AIS  iniur\- 
reduction.  In  oth(?r  words,  if  the 
baseline  vehicle  injury  level  wen?  an 
AIS  4.  the  Monash  report  estimates  that 
the  injury  level  of  a  v(?hicle  meeting 
Standard  214  would  he  an  AIS  2  ami  a 
vehicle  meeting  EU  96/27/E(;  would  be 
an  AIS  1 

We  do  not  believe  that  an 
effectiveness  estimate  can  be  made 
without  knowing  the  current 
compliance  with  the  injurv  criteria  and 
how  much  improvement  is  neede<i  to 
meet  the  injurv  criti^ria. '•»  There  is  no 
logic  provided  that  would  lead  one  to 
ct)nclude  that  EU  98/27/E(;  is  more 
effective  than,  or  even  as  effective  as. 
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ttn'  hiMil.  f.i(  IV  th(ira\.  .itnlnnicii,  pi'lvis  iiiul  iiiipiT 
.mil  liiwiT  liiiihs    riif  .\iislr,ili.iii  ( .oviTiuni'iit  n^pnrt 
.ii:(uall\  shiiwi'il  ihal  thi-  puli'iili.tl  lifiirlil  nl  K(  :i-: 
Ki'Kiilaliiiii  'If)  .is  I'sliiiiali'il  In  lie  M  (icri  iMil  /i/ijhc; 
Idaii  Ih.il  nf  KNUSS  :14   Ni'ViTltn-lfss.  Itif  n-puit 
ailvHi  .ili'il  ai  1  iiptaiii  r  ^if  i-ithft  sl.iiiiiaril    This 
.ippi'ars  111  ti>'  till'  Ivpi'   it  :  iiiiip.ir.ilui'  sliulv  that  llm 
\H'rS.\  1  mil  lilili'd  was  iiiTilnl  wtini  it  liTiinilali'il 
thi"  rtlti-riiatiM'  snif  iinpai  I  iliiiiiiiu  ruli'iii.ikiiin 

'■•  Thf  ri'pnrl  itsi'lt  nv  okih/.i-s  that     l  nhki-  thi-  I  S 
itaii'larit,  thiri'  was  little  'ir  no  inliirinatniii 
availalilc  im  the  likt'lv  effints  nl  l-'(  .K  Kciju latum  'f) 
111  rt'dul  inn  ininrii's  '  (p   i\)   H  fiirthiT  sl.iles  (p    I ) 
that     •    •    •  dill  iilfiilal  rcpiirts  In  Wall    l'N2,  anil 
l.invni*.  I'*'t4  pri>\  uh'  smnc  i  riiih'  I'stinniti's  nt  the 
overHll  rHiliKtions  in  iniiirv  likciv  fnr  KCKTi  Imt 
WHrc  l)\  im  means,  ijefiintive) 


Standard  214  The  report  does  not 
include  data  or  analysis  to  support  the 
estimates  about  the  difference  in 
effftctiveness  between  Standard  214  and 
the  ECE  Regulation  9.5.  It  does  not 
di.scuss  current  compliance  with  the 
injury  criteria  of  EU  96/27/EC  criteria  or 
how  much  improvement  is  needed  in 
the  fleet  to  meet  the  injury  criteria. 

The  second  assumption  made  by  the 
authors  of  the  report  was  that  an  overall 
injury  reduction  of  1  AIS  is  expected  for 
SID  and  3  AIS  for  EuroSID.  assuming  an 
abdominal  injury  criterion  is  applied 
when  using  the  latter  dummy,  be<:ause 
SID  cannot  measure  abdominal  loads 
while  EuroSID  can.  The  report  does  not 
discuss  or  analyze  injury  criteria  or 
baseline  test  data,  nor  explain  how  use 
of  EuroSID  would  necessarily  load  to 
the  greater  reduction  in  AIS  injury  level. 

The  third  assumption  was  that 
EuroSID  will  have  an  additional  benefit 
of  a  2  AIS  injury  reduction  for  head 
contacts  with  the  side  rails.  We  have 
never  seen  the  head  of  the  dummy  in 
the  front  seat  of  a  vehicle  strike  the  side 
rail  in  any  of  our  side  impact  tests. 
Accordingly,  it  is  unclear  why  the 
authors  concluded  that  use  of  EuroSID 
in  the  test  would  lead  to  improvements 
of  the  side  rail. 

Lans,  run 

The  agency  has  further  determined 
that  EU  96/23 7/E(:  is  unacceptable  as  a 
replacement  of  Standard  214.  As  noted 
from  real  world  crash  data,  the  side 
impact  crash  environment  in  this 
country  is  changing.  While  the  current 
moving  deformable  barrier  used  in 
Standard  214s  dynamic  test  may  be  too 
small  and  too  light  to  represent  the 
future  LIS.  fleet,  the  barrier  used  in  EU 
9t>/27/EC;  IS  even  smaller  in  size  and 
mass.  Instead  of  adopting  the  smaller 
EC;E  barrier.  NHTSA  plans  to  consider 
adopting  a  more  representativt;  barrier 
than  the  current  barrier  used  in 
Standard  214.  The  agency's  resources 
would  be  better  utilized  upgrading 
Standard  214  to  address  the  changing 
U.S.  side  impact  crash  environment 
than  adopting  tht^  smaller  ECE  barrier. 

However,  it  does  not  appear  that  the 
problems  with  EuroSID-1  are 
insurmountable.  NHTSA  tested 
EuroSID- 1  with  prototype  modification 
to  the  ribs  utilizing  ball  bearing 
cylinders  in  the  posterior  piston 
cylinders.  This  modification  was 
developed  by  Advanced  Safety 
Technologies  C^orporation.  a  dummy 
manufacturer  in  this  c;ountry.  to  reduce 
the  flat-topping  phenomenon  Results  to 
date  indicate  a  significant  reduction  in 
the  flat-tops  and  a  subst>quent  increase 
in  maximum  rib  displacements.  With 
further  development  to  cure  continuing 


biofidelity  problems,  a  newer  version  of 
EuroSID-1  might  become  acceptable  as 
a  replacement  for  SID. 

Near  Term  Agency  Research 

NHTSA  is  carrying  out  the  research 
plan  set  forth  in  the  March  1999  Report 
to  Congress.  Current  activities  include 
evaluating  ES-2  (a  modified  EuroSID- 
1).  conducting  out-of-position  testing 
with  side  air  bags,  and  conducting  an 
in-depth  evaluation  of  field  crash  data 
so  that  the  Standard  214  barrier  can  be 
upgraded  to  be  more  representative  of 
current  and  future  striking  vehicles. 

Agency  Decision 

Based  on  the  foregoing,  we  are 
denying  the  portion  of  the  petition 
requesting  us  to  conclude  that  EU  96/ 
27/EC  is  functionally  equivalent  to 
Standard  214  and  to  add  the  ECE 
regulation  to  Standard  214  as  a  short 
run  compliance  alternative.  We  are  also 
denying  the  portion  of  the  petition 
requesting  us  to  replace  Standard  214  in 
its  entirety  with  the  ECE  regulation. 

However,  we  are  granting  the  petition 
to  the  extent  that  it  requests  us  to 
examine  replacing  SID  with  an 
enhanced  side  impact  dummy.  If  the 
biofidelity  problems  with  EuroSID— 1 
can  be  solved,  the  greater  measurement 
capabilities  of  the  dummy  would  make 
its  adoption  attractive  as  a  way  of 
upgrading  Standard  214.  Thus,  our  first 
steps  will  be  to  work  with  the 
Europeans  to  cure  the  dummy's 
biofidelity  problems.  Once  that  is 
accomplished,  we  will  consider  issuing 
a  proposal  to  replace  SID  with  the 
improved  side  impact  dummy. 
(Adopting  a  more  advanced  test  dummy 
means  that  we  will  also  be  considering 
the  appropriate  injury  criteria  to  adopt 
with  the  dummy  into  our  side  impact 
protection  standard.  If  we  eventually 
propose  to  replace  SID  with  an 
improved  EuroSID-1.  we  might  propose 
adopting  the  injury  criteria  now  in  EU 
96/27/EC  as  well.)  There  is  a  reasonable 
possibility  that  a  test  dummy  that  is 
technically  superior  to  SID  could  be 
incorporated  into  Standard  214  in  place 
of  SID 

This  grant  of  the  petition  is  consistent 
with  other  agency  side  impact 
protection  initiatives.  It  is  consistent 
with  our  grant  of  a  July  1998  rulemaking 
petition  from  Advocates  for  Highway 
and  Auto  Safety  (Advocates)  requesting 
us  to  upgrade  Standard  214.  Advocates 
petitioned  us  to  increase  the  safety  of 
occupants  of  passenger  cars  and  LT\'s  in 
side  crashes  with  larger,  heavier  and 
stiffer  vehicles.  Among  other 
suggestions,  they  suggested  using 
EuroSlD-1  instCi'd  of  SID.  Today's 
granting  of  the  pei.tion  is  also  consistent 
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with  our  support  of  the  development  of 
a  next-generation  side  impact  dummy 
called  WorldSID.  That  dummy  is  being 
developed  by  industry  representatives 
from  the  U.S.,  Europe  and  Japan,  and 
the  European  and  Japanese 
governments.  It  is  anticipated  for 
prototype  completion  in  the  fall  of  2000. 
WorldSID  is  expected  to  be  technically 
superior  to  all  other  predecessor  side 
impact  dummies,  including  EuroSID-1. 
We  have  been  and  continue  to  be  highly 
interested  in  the  development  of 
WorldSID.  A  future  upgrade  of  Standard 
214  could  involve  the  adoption  of  a 
technically  superior  dummy  such  as 
WorldSID' 

In  accordance  with  49  CFR  Part  552, 
this  completes  our  review  of  the 
petition. 

Authority:  49  I'.S.C.  322.  .30111.  30115. 
30117  and  30166:  delegatiun  uf  authority  at 
49  CFR  1.50 

Issued  on  May  18.  2000 

Stephen  R.  Kratzke, 

Associate  Administrator  tor  Safety 
Perftnmanre  Standards 

|FR  Doc    00-130.51  Filed  5-23-00;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  635 

[Docket  No.  000515139-0139-01: 1.D. 
041200D] 

RIN  0648-AO03 

Atlantic  Highly  Mlgretory  Species 
(HMS);  Atlantic  Bluefin  Tuna 
Specifications  and  HMS  Regulatory 
Amendment 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Proposed  annual  quota 
specifications  and  regulatory 
amendm,ent;  public  hearings:  request  for 
comments. 


SUMMARY:  NMFS  proposes  specifications 
for  the  Atlantic  bluefin  tuna  (BFT) 
fishery  to  set  BFT  quota  and  General, 
category  effort  control  specifications  for 
the  2000  fishing  year.  NMFS  also 
proposes  to  amend  the  regulations 
governing  the  Atlantic  HMS  fisheries  to 
adjust  the  date  on  which  the  BFT 
General  category  fishing  season  ends; 
adjust  the  date  on  which  BFT 
allocations  become  available  to  Atlantic 
tunas  Purse  Seine  category  vessel 
owners;  authorize  NMFS  to  add  the 


underharvest  to,  or  subtract  the 
overharvest  from,  individual  Purse 
Seine  category  vessels'  allocations  for 
the  following  fishing  year  on  a  per 
vessel  basis;  revise  text  regarding 
restricted  fishing  days  (RFDs)  in  the 
General  category  BFT  fishery;  and  revise 
text  regarding  authorized  gear  in  the 
North  Atlantic  swordfish  fishery.  The 
proposed  specifications  and  regulatory 
amendment  are  necessary  to  implement 
the  1998  recommendation  of  the 
International  Commission  for  the 
Conservation  of  Atlantic  Tunas  (ICCAT) 
as  required  by  the  Atlantic  Tunas 
Convention  Act  (ATCA)  and  to  achieve 
domestic  management  objectives  under 
the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act).  NMFS  will 
hold  public  hearings  to  receive 
comments  from  fishery  participants  and 
other  members  of  the  public  regarding 
the  proposed  specifications  and 
regulatory-  amendment. 

DATES:  Written  comments  must  be 
received  on  or  before  June  19.  2000. 

The  public  hearings  dates  are: 

1.  Tuesday,  May  30,  2000,  7-9  p.m.. 
Gloucester,  MA. 

2.  Wednesday,  May  31,  2000.  9-11 
a.m..  Silver  Spring,  MD. 

ADDRESSES:  Written  comments  on  the 
proposed  specifications  and  regulatory 
amendment  should  be  sent  to  Rebecca 
Lent.  Chief.  Highly  Migratory  Species 
Management  Division,  Office  of 
Sustainable  Fisheries  (F/SFl),  NMFS, 
1315  East-West  Highway,  Silver  Spring, 
MD  20910-3282.  Comments  also  may  be 
sent  via  facsimile  (fax)  to  (301)  713- 
1917.  Comments  will  not  be  accepted  if 
submitted  via  e-mail  or  the  Internet. 
The  public  hearing  locations  are; 

1.  Silver  Spring-NMFS.  SSMC  Ill- 
Room  4527.  1315  East-West  Highway, 
Silver  Spring,  MD  20910. 

2.  Gloucester-Milton  Fuller  School.  4 
School  House  Road.  Gloucester,  MA 
01930. 

FOR  FURTHER  INFORMATION  CONTACT:  Pat 

Scida  or  Sarah  McLaughlin.  (978)  281- 
9260. 

SUPPLEMENTARY  INFORMATION:  Atlantic 
tunas  are  managed  under  the  dual 
authority  of  the  Magnuson-Stevens  Act 
and  ATCA.  ATCA  authorizes  the 
Secretary  of  Commerce  (Secretary)  to 
implement  binding  recommendations  of 
ICCAT.  The  authority  to  issue 
regulations  under  the  Magnuson- 
Stevens  Act  and  ATCA  has  been 
delegated  from  the  Secretary  to  the 
Assistant  Administrator  for  Fisheries, 
NOAA  (AA). 


Background 

On  May  28,  1999,  NMFS  published  in 
the  Federal  Register  (64  FR  29090)  final 
regulations,  effective  July  1.  1999. 
implementing  the  Fishery  Management 
Plan  for  Atlantic  Tunas.  Swordfish.  and 
Sharks  (HMS  FMP)  that  was  adopted 
and  made  available  to  the  public  in 
April  1999.  The  HMS  i  .vfP  and  the 
implementing  regulations  established 
percentage  quota  shares  for  each  of  the 
domestic  fishing  categories  of  the 
ICCAT-recommended  U.S.  BFT  landings 
quota  of  1,387  metric  tons  (mt).  These 
percentage  shares  were  based  on 
allocation  procedures  that  had  been 
developed  by  NMFS  in  recent  years. 

The  HMS  FMP  also  established  a  new- 
fishing  year  for  the  Atlantic  tunas 
fisheries,  beginning  June  1  each 
calendar  year  and  continuing  until  May 
31  of  the  subsequent  calendar  year, 
NMFS  specified  the  1999  fishing  year 
BFT  quota  allocations  in  June  1999. 
reflecting  underharvests  or  overhar\  ests 
from  the  1998  calendar  year,  as 
appropriate  for  each  fishing  category  (64 
FR  29806.  June  3.  1999).  Subsequently. 
NMFS  made  inseason  quota  adjustments 
to  account  for  underharvest  or 
overharvest  for  the  period  from  January 
1.  1999.  through  May  31.  1999;  these 
adjustments  were  required  to  make  the 
transition  to  the  new  fishing  year  (64  FR 
481 1 1 .  September  2.  1999). 

NMFS  then  amended  the  HMS 
regulations  to  remove  the  250-mt  limit 
on  allocating  BFT  landings  quota  to  the 
Purse  Seine  category  (64  FR  58793. 
November  1.  1999).  This  rulemaking 
also  reinstated  the  transferability  of 
partial  purse  seine  vessel  quota 
allocations  from  one  vessel  to  another, 
which  was  inadvertently  omitted  from 
the  consolidated  regulations  to 
implement  the  HMS  FMP. 

NMFS  proposes  the  fishing  year  2000 
BFT  quota  specifications  under  the 
annual  adjustment  procedures  of  the 
HMS  FMP.  Also  in  accordance  with  the 
HMS  FMP.  NMFS  proposes  the  General 
category  effort  control  schedule, 
including  time-period  subquotas  and 
RFDs.  for  the  upcoming  fishing  season. 
After  consideration  of  public  comment. 
NMFS  will  issue  final  specifications  and 
publish  them  in  the  Federal  Register 

Domestic  Quota  Allocation 

NMFS  proposes  fishing  category 
allocations  for  the  2000  fishing  year, 
beginning  June  1,  2000.  consistent  with 
the  HMS  FMP  and  the  1.387  mt  U.S. 
allocation.  The  percentage  quota  shares 
established  in  the  HMS  FMP  for  fishing 
years  begiiming  June  1.  1999.  as 
amended  by  the  Purse  Seine  category 
adjustment  discussed  above,  are  as 
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follows  (fonnago  in  parentheses 
corresponds  to  1,387  nit  total  quota) 
General  category  —  47  1  percent  (65;i  .1 
mt);  Harpoon  category — 3.9  percent 
(54.1  mt);  Purse  Seine  category — 18.6 
percent  (258.0  mt);  Angling  category — 
19.7  percent  (273.2  mt);  Longline 
category — 8.1  percent  (112.3  mt);  Trap 
categor>' — 0.1  percent  (1.4  mt);  and 
Reserve — 2.5  percent  (34  7  mt). 

The  current  IC("AT  BFT  quota 
recommendation  allows,  and  US 
regulations  require,  the  addition  or 
subtraction,  as  appropriate,  of  any 
underharvest  or  overharvest  in  a  fishing 
year  to  the  appropriate  quota  category 
for  the  following  year,  provided  that 
such  carryover  does  not  result  in 
overhar\'est  of  the  total  annual  quota 
and  is  consistent  with  all  applicable 
K'CAT  recommendations.  inc:luding 
restrictions  on  landings  of  school  BFT 
Therefore,  NMFS  proposes  to  adjust  the 
2000  fishing  year  quota  specificiations 
for  the  BFT  fishery  to  account  for 
underharvest  and  overharvest  in  the 
1999  fishing  year 

The  Cleneral.  Harpoon,  and  Purse 
Seine  category  fisheries  for  BFT  have 
been  closed  for  the  1999  fishing  vear, 
but  landings  figures  are  still  preliminary 
and  may  be  ujxlated  before  the  2()()() 
specifications  are  finalized   For  the  1999 
fishing  year.  NMF'S  has  preliminarily 
determined  that  (Jeneral  categorN 
landings  exceeded  the  .ui|uste(i  (■.ener<il 
(  ategorv  quota  bv  SO  9  int.  Harpoon 
category  landing.s  i'\(  crded  the  adjusted 
Harpoon  (  ategory  ((uot.i  bv  4  9  mt;  .md 
Purse  Seine  category  landings  were  13.8 
mt  less  than  the  adjusted  Purse  .Seine 
category  quota.  Based  on  the  estimateil 
amount  of  Reserve  that  NMF'S  is 
maintaining  for  the  landing  of  BFT 
taken  ilunng  ongoing  scientific   resean  h 
projects.  N'MF.S  estimates  that  44  7  mt  nf 
Reserve  remains  unharvested  from  the 
1999  fishing  year 

Given  estimated  i.iti  b  rates  and 
available  quota,  the  .Angling  and 
Longline  category  fisheries  will  remain 
open  through  May  tl.  2()()()  ,\s  NMFS 
anticipates  publication  of  final  BFT 
quota  specifications  for  the  2()()()  fishing 
vear  prior  to  the  availability  of  final 
1999  landings  figures  for  these  two 
categories,  best  estimattis  will  be  used  to 
determine  carryover  amounts,  if  anv  To 
date,  the  Angling  category  h<is  the 
following  iinderharvests  for  the  1999 
fishing  year:  .School  BFT — 45.8  mt;  large 
school/small  medium  BFT — 145  ()  mt. 
and  large  medium/gi.uit  HFT — 1  t>  mt   In 
addition.  17.8  mt  remains  in  the  school 
reserve.  To  date,  48.8  mt  remain  in  the 
Longline  category  Should  adjustments 
to  the  final  2000  BFT  ijuota 
specifications  be  required  based  on  tht^ 
final  1999  BFT  landings  figures,  NMFS 


will  publish  a  Federal  Register  notice 
updating  the  2000  fishing  year  quota 
specifications. 

NMFS  proposes  to  allocate  the 
remaining  1999  Reserve  to  the  Harpoon 
and  General  categories  to  account  for 
the  overharvests  in  those  categories.  Of 
the  estimated  44.7  mt  carryover  from  the 
Reserve.  NMFS  would  allocate  4  9  mt  to 
the  Harpoon  category  and  39.8  mt  to  the 
General  category.  The  balance  of  the 
1999  {general  category  overharvest 
would  be  deducted  from  the  2000 
General  category  allocation  determined 
bv  the  percentage  share  set  in  the  HMS 
FMP 

In  accordance  with  the  regulations 
regarding  annual  adjustments  at 
t>635  27(a)(9)(ii),  NMFS  proposes 
specifications  for  the  2000  fishing  year 
that  include  carryover  adjustments  The 
proposed  quotas  are:  General  category — 
H42.2  mt;  Harpoon  category — 54.1  mt; 
Purse  Seine  category' — 271.8  mt; 
Angling  category — 483.4  mt;  Longline 
i:ategory — Ifil.l  mt;  and  Trap  category* — 
2.4  mt  Additionally.  34.7  mt  would  be 
reserved  for  inseason  allocations  or  to 
cover  potential  overharvest  in  any 
category'  These  initial  specifications 
may  be  adjusted  during  the  2000  fishing 
year,  when  final  Angling  category  and 
Longline  category-  landings  for  the  1999 
fishing  year  are  determined.  If 
necessary,  updates  to  the  2000  fishing 
year  specifications  for  the  Angling  and 
Longline  categories,  including  size  class 
and  gcnjgraphic  subquota  specifications, 
will  be  made  As  requirecl,  adjustments 
to  the  amount  held  in  the  Reser\e  will 
alscj  be  made 

Based  on  the  proposed  specifications, 
the  Angling  category  quota  of  483  4  mt 
would  be  chvided  as  follows:  Sc;hool 
BFT— 136  \  mt.  with  72.9  mt  to  the 
northern  artM  (north  of  38     47'  N 
latitude).  63.4  mt  to  the  southern  area 
(south  of  38     47'  N.  latitude),  and  an 
additional  38.3  mt  held  in  reserve;  large 
s(  hool'small  medium  BFT — 300  9  mt. 
with  163  9  mt  to  the  northern  area  and 
137  ()  mt  to  the  soufhc>rn  area;  and  large 
medium/giant  BFT — 7.9.  with  3  4  mt  to 
the  northern  area  and  4.5  ml  to  the 
southern  area  The  Longline  category- 
cjuota  of  161  1  mt  would  be  subdivided 
as  follows:  30  8  mt  to  longline  vessels 
landing  BFT  north  of  34    N.  latitude  and 
130.3  mt  to  longline  vessels  landing 
BPr  south  of  34    N.  latitude. 

General  Category  Effort  Controls 

F"or  the  last  several  years.  NMFS  has 
implemented  (General  category  time- 
period  subquotas  to  inc:reas(*  the 
likelihood  that  fishing  would  continue 
throughout  the  summer  and  fall.  The 
subquotas  are  consistent  with  the 
objectives  of  the  HMS  FMP  and  are 


designed  to  address  concerns  regarding 
allocation  of  fishing  opportunities,  to 
assist  with  distribution  and 
achievement  of  optimum  yield,  to  allow 
for  a  late  season  fishery,  and  to  improve 
market  conditions  and  scientific 
monitoring. 

The  HMS  FMP  divides  the  annual 
General  category  quota  into  three  time- 
period  subquotas  as  follows:  60  percent 
for  |une- August.  30  percent  for 
September,  and  10  percent  for  October- 
December.  Given  the  overharvest  of  the 
1999  fishing  year  General  category 
quota,  these  percentages  would  be 
applied  to  the  adjusted  coastwide  quota 
for  the  General  category*  of  632.2  mt. 
with  the  remaining  10.0  mt  being 
reserved  for  the  New  York  Bight  fishery. 
Therefore,  coastwide,  379.3  mt  would 
be  available  in  the  period  beginning 
|une  1  and  ending  August  31 ;  189.7  mt 
would  be  available  in  the  period 
beginning  September  1  and  ending 
September  30;  and  63.2  mt  would  be 
available  in  the  period  beginning 
October  1. 

For  the  last  several  years,  NMFS  has 
also  implemented  RFDs  in  the  General 
category'.  In  1997.  NMFS  amended  the 
Atlantic  tunas  regulations  to  prohibit 
persons  aboard  General  category'  vessels 
from  fishing  for  (including  tag-and- 
release  fishing),  retaining,  possessing,  or 
landing  all  sizes  of  BFT  on  designated 
RFDs.  The  intent  of  RFDs  is  to  prolong 
fishing  activity  within  each  General 
category'  subperiod  to  increase  fishing 
opportunities  and  to  improve  market 
c:onditic)ns. 

For  the  2000  fishing  year.  NMFS 
proposes  a  schedule!  of  RFDs  that  is 
similar  to  that  implemented  for  the  1999 
fishing  year,  adjusted  as  necessary  to 
coordinate  with  Japanese  market 
holidays,  but  that  also  inc:ludes  RFDs  for 
the  month  of  October.  NMF'S  has 
received  comment  from  General 
category  fishermen  that  NMFS  should 
implement  RFDs  during  October  to  help 
lengthen  this  late  season  fishery.  NMFS 
proposes  RFDs  for  October  intended  to 
balance  the  interests  of  various  General 
category'  fishery  participants,  and 
specifically  requests  comments  on  these 
proposed  October  RFDs. 

Persons  aboard  vessels  permitted  in 
the  Cieneral  category'  would  be 
prohibited  from  fishing,  including  tag- 
and-release.  for  BFT  of  all  sizes  on  the 
following  days;  luly  12,  16,  17.  19.  23. 
24.  26.  30.  and  31;  August  2.  6.  7.  9.  11. 
12.  13.  14.  16.  20.  21,  23,  27,  28,  and  30; 
September  3,  4,  6.  10,  11,  13.  17,  18,  20. 
24.  25.  and  27;  and  October  1,  4,  6.  7, 
10,  11,  14,  15.  18.  19,  22,  23,  26.  27.  30. 
and  31.  These  proposed  RFDs  would 
improve  distribution  of  fishing 
opportunities  without  increasing  BFT 
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mortality  and  are  consistent  with  the 
objectives  of  the  HMS  FMP. 

Changes  to  Regulatory  Text 

In  consolidating  the  HMS  regulations 
into  one  CFR  part  (64  FR  29090.  May  28. 
1999),  NMFS  inadvertently  stated 
certain  provisions  incorrectly,  and 
included  regulatory  text  that,  in  some 
instances,  was  not  consistent  with  the 
HMS  FMP  or  the  regulatory-  text  as  it 
existed  prior  to  consolidation. 
Therefore,  several  changes  to  the 
regulatory-  text  are  proposed  to  clarif\- 
the  regulations  and  to  achieve 
consistency  w-ith  the  FMP  objectives. 
These  changes  include  specification  of 
fishing  seasons,  quota  adjustments, 
effort  controls,  and  authorized  gear. 

General  Category  Season 

Prior  to  implementation  of  the  HMS 
FMP  in  1999,  the  Atlantic  tunas  fishing 
year  coincided  with  the  calendar  year, 
with  the  General  category  BFT  fishing 
season  ending  December  31.  The 
General  category  quota  was  split  into 
three  time-period  subquotas:  June 
through  August,  the  month  of 
September,  and  October  through 
December.  These  time-period  subquotas 
were  selected  as  the  preferred 
alternative  and  final  action  in  the  HMS 
FMP.  The  FMP  established  the  Adantic 
tunas  fishing  year  as  June  1  through 
May  31  of  the  following  year.  As 
specified  in  the  HMvS  FMP,  the  change 
to  the  new  fishing  year  was  not 
intended  to  authorize  new  fishing 
seasons  or  to  change  fishing  patterns, 
but  was  necessary-  to  accommodate 
noti[:e  and  comment  rulemaking  after 
management  recommendations  of 
K^CAT  are  received,  usually  in 
November.  However,  the  consolidated 
regulations  implementing  the  HMS  FMP 
errcmeously  indicated  that  the  third 
time-period  subquota  is  October  1 
through  May  31  of  the  following 
calendar  year,  rather  than  ending 
December  31  of  the  same  calendar  year, 
as  previously  specified. 

NMFS  has  stated  its  intent  clearly  in 
the  HMS  FMP  and  several  other  NMFS 
documents,  including  the  1999  final 
BFT  quota  and  effort  control 
specifications  and  the  Atlantic  tunas 
regulations  brochure,  which  indicate  an 
end  date  of  December  31  for  the  General 
category  season.  Specifying  May  31  as 
the  end  of  the  third  time-period 
subquota  in  the  consolidated  HMS 
regulations  was  not  intended  to 
establish  a  new  fishing  season.  NMFS, 
therefore,  proposes  to  amend  the  subject 
regulatory  text  to  indicate  December  31 
as  the  end  date  for  the  General  category 
BFT  fishing  season. 


Purse  Seine  Category  Season 

The  HMS  regulations  state  that,  from 
August  15  through  December  31.  vessels 
issued  Purse  Seine  category-  allocations 
may  fish  for  BFT.  The  regulations  also 
state  that  upon  reaching  its  individual 
allocation  of  BFT.  a  Purse  Seine 
category  vessel  may  not  participate  in  a 
directed  fishery-  for  Atlantic  tunas  or  in 
any  fishery-  in  w-hich  BFT  might  be 
caught  for  the  remainder  of  the  fishing 
year.  This  regulation  is  necessary 
because  any  incidental  catch  of  BFT 
during  fishing  operations  for  other 
species  (f.g.,  yellowfin  or  skipjack  tunas 
or  herring)  must  be  deducted  from  the 
vessel's  BFT  allocation.  In  some  years, 
certain  purse  seine  vessels  have 
conducted  a  yellowfin/skipjack  fishery- 
in  late  spring/early  summer  prior  to 
commencement  of  the  directed  BFT 
fishery  on  August  15. 

When  the  HMS  regulations  were 
consolidated  under  50  CFR  part  635.  it 
was  inadvertently  stated  in 
§635.27(a)(4)(ii)  (Purse  Seine  category 
quota  section)  that  the  BFT  allocation 
"becomes  available  August  15."  NMFS 
intended  for  the  August  15  date  to  refer 
specifically  to  the  opening  of  the 
directed  fishery-  for  BFT.  not  to  preclude 
purse  seine  fisheries  from  targeting 
other  species  from  the  beginning  of  the 
tunas  fishing  year  (June  1)  to  August  15 
due  to  lack  of  a  BFT  allocation  from 
w-hich  to  deduct  incidental  catch.  This 
proposed  amendment  corrects  the 
subject  regulatory-  text  to  indicate  that 
the  purse  seine  vessel  allocation  of  BFT 
is  available  starting  June  1.  and  that  any 
BFT  caught  incidental  to  fishing 
operations  for  other  species  will  be 
deducted  from  the  vessel's  BFT 
allocation  for  that  fishing  year.  This 
proposed  amendment  also  clarifies  the 
regulatory  text  to  indicate  that  it  is  the 
direcrted  purse  seine  fishery  for  BFT  that 
commences  on  August  15  each  year. 

Purse  Seine  Quota  Carryover 

Implementing  regulations  at 
§  635.27(a)(4)(iii)  indicate  that,  on  or 
about  May  1 .  NMFS  will  make  equal 
allocations  of  the  available  size  classes 
of  BFT  among  Atlantic  tunas  Purse 
Seine  category  permit  holders  so 
requesting  (limited  to  five  authorized 
vessels).  In  situations  where  a  fishing 
year  quota  is  exceeded  or  is  not  entirely 
taken,  regulations  at  §  635.27(a)(9)  state 
that  NMFS  shall  subtract  the 
overharvest  from,  or  add  the 
underharvest  to,  the  appropriate  quota 
category  for  the  following  fishing  year. 
Therefore,  in  accordance  with  the 
regulations,  any  Purse  Seine  category- 
underharvest  or  overharvest  would  be 
divided  equally  among  the  authorized 


vessels  regardless  of  the  individual 
vessels'  contribution  to  the  carry o\pr 
amount. 

NMFS  has  received  comments  from 
Purse  Seine  category  participants  that, 
because  the  category-  is  managed  via 
individual  vessel  quotas  (IVQs).  any 
vessel's  underharvest  or  overhar\-est 
during  a  fishing  year  should  be  added 
to  or  deducted  from  that  vessels  IV'^Q  for 
the  follow-ing  fishing  year,  rather  than 
the  Purse  Seine  category  quota  as  a 
whole.  Also,  commenters  noted  that  a 
provision  for  individual  vessel 
carryover  would  enhance  the  intent  of 
the  IVQ  system  by  providing  individual 
vessel  owners  the  responsibility  and 
incentive  to  remain  within  their 
allocated  quotas,  since  overharvests 
would  be  deducted  from  that  particular 
vessel's  IVQ  for  the  following  year.  and. 
conversely,  any  underhar\-est  would  be 
added. 

NMFS.  therefore,  proposes  to  amend 
the  regulations  regarding  annual 
adjustment  of  quotas  and  subquotas  to 
authorize  NMFS  to  add  the 
underharvest  to.  or  subtract  the 
overharvest  from,  individual  Purse 
Seine  categor\'  vessels'  allocations  for 
the  following  fishing  year  if  NMFS 
determines  that  a  vessel's  individual 
quota  has  been  exceeded  or  has  not  been 
reached. 

Restricted  Fishing  Days 

For  several  years.  NMFS  has 
implemented  RFDs  in  the  BFT  General 
category  fishery,  along  w-ith  other 
General  category  effort  controls.  RFDs 
are  consistent  with  the  objectives  of  the 
HMS  FMP  and  are  designed  to  address 
concerns  regarding  allocation  of  fishing 
opportunities,  to  assist  with  distribution 
and  achievement  of  optimum  yield,  to 
ensure  a  late  season  fishery-,  to  improve 
market  conditions,  and  to  improve  data 
collection  for  scientific  monitoring 
purposes. 

Prior  to  publication  of  the 
consolidated  regulations  implementing 
the  HMS  FMP.  the  Atlantic  tunas 
regulations  (50  CFR  part  285)  indicated 
that,  on  RFDs,  persons  aboard  a  vessel 
permitted  in  the  General  category  could 
not  fish  for.  possess,  or  retain  BFT.  In 
the  final  consolidated  regulations,  the 
term  "fish  for"  was  inadvertently 
omitted.  Prohibiting  persons  on  board 
General  category-  vessels  from  fishing  for 
BFT  on  an  RFD  (including  fishing  under 
a  tag  and  release  program)  is  important 
to  facilitate  enforcement  of  the  RFD. 
This  proposed  amendment  would 
correct  the  subject  regulatory-  text  to 
indicate  that  persons  on  board  a  vessel 
permitted  in  the  General  category 
cannot  fish  for  BFT  on  an  RFD. 
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In  addition,  this  anu^ndnient  would 
rnmovo  languam!  ini  ludtui  in  thn  final 
consolidattnl  rn^ulations  indicating  that 
RFDs  apply  only  whon  tht;  (ieneral 
category  fi.shery  is  tiptm.  if  a  time-period 
suhquota  is  filled  and  if  the  fisherv  is 
closed  hefore  the  end  of  the  time  period 
(eg.,  hv  September  13  for  the  September 
time  period),  an  automatic  waiver  of  the 
remaining  RFDs  for  the  time  period 
allows  for  tag-and-release  fishing  bv 
persons  aboard  (ient^ral  category  vessels 
until  the  beginning  of  the  ne.xt  time 
period  fishery.  Removing  the  provision 
for  automatic;  waiver  of  RFDs  would 
allow  NMFS  the  discretion  to 
implement  RFDs  during  a  closure?  of  a 
Clenerai  category  time  period  on  days 
immediately  prior  to  the  beginning  of 
the  following  timt^-period  subcjuota  (e.g., 
September  29  and  30). 

In  issuing  a  closure  notification  for 
any  (General  category  subperiod.  NMFS 
would  indicate  the  specific  RFDs  that 
would  be  waived  and/or  added  prior  to 
reopening  the  fishery.  Because  fishing 
for  BFT.  including  tag-and-release 
fishing,  is  prohibited  on  RFDs,  retaining 
or  adding  RFDs  immediately  prior  to 
reopening  a  new  sub-period  would 
facilitate  enforcement  of  the  closun;  and 
reduce  the  potential  for  accumulated 
catch  to  be  landed  on  the  day  of  tht? 
reopening.  This  p)roposed  amendment  is 
consistent  with  tht;  intent  of  RFDs,  as 
well  as  other  CJeneral  category  effort 
controls  and  the  HMS  FMl' 

Authorized  Gear 

Finally,  NMF.S  [)roposes  to  correct 
te.xt  that  prohibits  the  use  of  bandit  gear 
in  the  north  Atlantic  swordfish  fishery 
In  the  table  appearing  at  .SO  C^FR 
H()0.725(v).  bandit  gear  is  authorized  in 
the  swordfish  handgear  fishery 
Likewise.  .SO  CFR  fi:iri.2 1(d)(4) 
authorizes  the  use  of  bandit  gear  to  fish 
for  north  Atlantic  swordfish  from 
vessels  issued  limited  aicess  permits 
When  the  final  consolidated  HMS 
regulations  were  published,  the 
prohibition  at  ,50  CFR  ti:<S.71(e)(H) 
inadvertently  omitted  bandit  gear  from 
the  list  of  authorized  gears. 

Public  Hearings  and  Special 
Accommodations 

The  public  is  remuuled  that  NMFS 
expects  participants  at  the  public 
hearings  to  conduct  themselves 
appropriately  At  the  beginning  of  each 
public  hearing,  a  NMFS  representative 
will  explain  the  ground  rules  (c  i;  . 
alcohol  is  prohibited  from  the  hearing 
room;  attendees  will  be  (;alled  to  give 
their  (;omments  in  the  order  in  whi(;h 
they  registered  to  spt-ak;  eac;h  attendee 
will  have  an  equal  amount  of  time  to 


speak,  and  attendees  should  not 
interrupt  one  another).  The  NMFS 
re[)res(!ntative  will  attempt  to  structure 
the  hearing  so  that  all  attending 
members  of  the  public  will  be  able  to 
comment,  if  they  so  choose,  regardless 
of  the  controversial  nature  of  the 
subject(s).  Attendees  are  expected  to 
respect  the  ground  rules,  and.  if  they  do 
not,  they  will  be  asked  to  leave  the 
hearing. 

Special  Accommodations 

The  public  hearing  sites  are 
physi(;ally  accessible  to  people  with 
disabilities.  Rec}uests  for  sign  language 
inttjrpretation  or  other  auxiliary'  aids 
should  be  directed  to  Sarah  McLaughlin 
(see  FOR  FURTHER  INFORMATION  CONTACT) 
at  least  7  days  prior  to  the  hearing. 

Classification 

These  proposed  specifications  and 
regulator^'  amendment  are  published 
under  the  authority  of  the  Magnuson- 
Stevens  Act.  16  U.S.C.  1801  et  seq..  and 
the  Atlantic  Tunas  Convention  Act.  16 
U.S.C.  971  et  seq.  Preliminarily,  the  .\A 
has  determined  that  the  specifications 
and  the  regulations  contained  in  the 
proposed  regulator*'  amendment  are 
(;fmsistent  with  the  FMP,  the  Magnuson- 
Stevens  Act,  and  the  1998  ICCAT 
recommendation  (ICCAT  Rebuilding 
Program). 

The  C;hief  Counsel  for  Regulation  of 
the  Department  of  Commerce  has 
(;ertified  to  the  Chief  Counsel  for 
Advocacy  of  the  .Small  Business 
Administration  that  the  proposed 
regulatory  amendment,  if  implemented, 
would  not  have  a  significant  ei;onomic 
impa[:t  on  a  substantial  number  of  small 
entities  as  follows: 

I'hi;  pniposcd  spiv  ifii  alunis  wuuUi  st-l 
AllrtritK   BKI'  tuna  (iiiota  alloc  iituins  ami 
( ritneral  category  effort  i:ontr'ils  Inr  the  JUOO 
fishing  sear;  these  proposeii  spci  ili(  ations 
.111'  sitiiilrir  l(i  those  set  for  llic  IM'tM  fishiiifJ 
\e,ir  .mil  ,ir<'  m  .n  i  oni.inc  e  with  the  Fishery 
Mriiia^eiiieiit  I'Kui  tor  .■\tl.in(i(    TurLis, 
.Sworiifish.  ,111(1  .Sh.irks  (Hi^hU  Minr.itor\ 
Species  (HM.SI  FMt')    I'he  proposed 
reguUtorv  anieniimeiits  wouhi  allow  Curse 
Seine  vessel  owners  to  carry  over 
iinharvested  HFi'i|uota  between  fishing  years 
on  a  per  vessel  basis,  change  the  li.ite  on 
which  HKf  allncations  tiec  oine  availatjle  lo 
.Atlantii   tunas  f'urse  .Seme  (aIe^or\  vessel 
owners.  1  hange  the  end  date  ot  the  HFT 
(ieneral  (  .ilegiip.  season,  and  iixidlfv 
laiimiage  regarding  restni  ted  fishing  days  in 
Ifie  (ieneral  i  .itegorv  HhT  fishery  and 
,iuthon/.ed  gear  in  the  .■Mlantu  swordfish 
fisherv    Bei  <iuse  the  overall  I '  S  BFT 
landings  ijuota  ,ind  fishinj;;  patterns  would 
remain  the  same,  there  is  no  aniii  ipated 
1  hange  in  revenues  that  would  a(  crue  lo 
small  husinesses  m  the  fishery  overall. 
Speiifically  regarding  the  Purse  Seine 


categorv  fishery,  the  ability  to  i:arrv  over 
Iinharvested  HFT  cjuola  between  fishing  years 
on  a  [ler  vessel  hasis  c  ould  result  in 
additional  revenues  .ki  ruing  to  small 
husinesses  a.ssociated  with  the  purse  seine 
fishery  without  dlre(  tly  affecting  anv  other 
fishing  category    The  other  proposed 
regulatorv  amendments  wiiuld  serve  to 
I  orrei  t  or  clarify  the  regulatory  text  and 
would  not  alter  (  urreni  fishing  pra(  lii  tis  in 
anv  signifi(  ant  wav , 

Because  of  this  certification,  an  Initial 
Regulatory'  Flexibility  Analysis  was  not 
prepared. 

This  proposed  regulatory  amendment 
has  been  determined  to  be  not 
significant  for  purposes  of  E.O.  12866. 

The  proposed  specifications  would 
set  2000  fishing  year  BFT  fishing 
category  quotas  and  General  c;ategorv 
effort  controls.  The  specifications  are 
similar  to  those  set  for  the  1999  fishing 
year  as  established  by  the  HMS  FMP. 
The  proposed  regulatory  amendments 
would  not  significantly  change  the 
operations  of  any  HMS  fishery.  Taken 
together,  the  quota  and  effort  control 
specifications  and  the  proposed 
regulatory'  amendments  are  not  expected 
to  increase  endangered  species  or 
marine  mammal  interaction  rates. 
NMFS  reinitiated  formal  consultation 
for  all  Atlantic  HMS  commercial 
fisheries  on  November  19,  1999.  under 
section  7  of  the  Endangered  Species  Act. 
Pending  the  issuance  of  a  Biological 
Opinion  and  the  determination  of 
reasonable  and  prudent  measures  to 
avoid  jeopardizing  the  continued 
existence  ot  any  protected  species,  these 
proposed  measures,  if  implemented, 
would  not  result  in  any  irreversible  and 
irretrievable  commitment  of  resources 
that  wcjuld  have  the  effect  of  foreclosing 
the  formulation  or  implementation  of 
any  reasonable  and  prudent  alternative 
measures  to  reduce  adverse  impacts  on 
protected  resources. 

The  area  in  which  this  proposed 
action  is  planned  has  been  identified  as 
essential  fish  habitat  (EFH)  for  species 
managed  by  the  New  England  Fishery 
Management  Council,  the  Mid- Atlantic; 
Fishery  Management  Council,  and  the 
Highly  Migratory  Species  Division  of 
NMFS.  It  is  not  anticipated  that  this 
action  will  have  any  adverse  impacts  to 
EFH  and.  therefore,  no  consultation  is 
required. 

List  of  Subiects  in  50  CFR  Part  635 

Fisheries,  Fishing.  Reporting  and 
recordkeeping  requirements.  Treaties. 
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Dated   May  18.  2000. 
Penelope  D.  Dalton, 

Assistant  Administmtor  for  Fislwrirs. 
Sutianal  Mannr  Fishtrifs  .Senire 

For  the  reasons  set  out  in  the 
preamble.  50  CFR  part  635  is  proposed 
to  be  amended  as  follows; 

PART  635— ATLANTIC  HIGHLY 
MIGRATORY  SPECIES 

1.  The  authority  citation  for  part  635 
continues  to  read  as  folloyvs: 

Authority:  lt>  I  .S.C.  <171  ft  sfq.:  and  Iti 
I'.S.C   18oi  ('(  si-q. 

2.  In  §  635.23.  paragraphs  (a)(2)  and 
(a)(4)  are  revised  to  read  as  follows: 

§  635.23     Retention  limits  for  BFT. 

«  *  *  *  * 

(a)  *  *  * 

(2)  On  an  RFD,  no  person  aboard  a 
vessel  that  has  been  issued  a  General 
category'  Atlantic  Tunas  permit  may  fish 
for.  possess,  retain,  land,  or  sell  a  BFT 
of  anv  size  class,  and  tag-and-release 
fishing  for  BFT  under  §  635.26  is  not 
authorized  from  such  vessel.  On  days 
other  than  RFDs.  and  when  the  General 
category  is  open,  one  large  medium  or 
giant  BFT  may  be  caught  and  landed 
from  such  vessel  per  day.  NMFS  will 
annually  publish  a  .schedule  of  RFDs  in 
the  Federal  Register. 
***** 

(4)  To  provide  for  maximum 
utilization  of  the  quota  for  BFT.  NMFS 
may  increase  or  decrease  the  daily 
retention  limit  of  large  medium  and 
giant  BFT  over  a  range  from  zero  (on 
RFDs)  to  a  maximum  of  three  per  vessel. 
Such  increase  or  decrease  will  be  based 
on  a  review  of  dealer  reports,  daily 
landing  trends,  availability  of  the 
species  on  the  fishing  grounds,  and  any 
other  relevant  factors.  NMFS  will  adjust 
the  daily  retention  limit  specified  in 
paragraph  (a)(2)  of  this  section  by  filing 
with  the  Office  of  the  Federal  Register 
for  publication  notification  of  the 
adjustment.  Such  adjustment  will  not  be 
effective  until  at  least  3  calendar  days 
after  notification  is  filed  with  the  Office 
of  the  Federal  Register  for  publication, 
except  that  previously  designated  RFDs 
may  be  waived  effective  upon  closure  of 
the  General  category'  fishery  so  that 
persons  aboard  vessels  permitted  in  the 
General  category  may  conduct  tag-and- 
release  fishing  for  BFT  under  §635.26. 
***** 

3.  In  §635.26,  paragraph  (a)(1)  is 
revised  to  read  as  follows: 

§635.26    Catch  and  release. 

(a)  BFT.  (1)  Notwithstanding  the  other 
provisions  of  this  part,  a  person  aboard 
a  vessel  issued  a  permit  under  this  part, 
other  than  a  person  aboard  a  vessel 


permitted  in  the  General  category'  on  a 
designated  restricted  fishing  day,  may 
fish  with  rod  and  reel  or  handline  gear 
for  BFT  under  a  tag  and  release 
program,  provided  the  person  tags  all 
BFT  so  caught,  regardless  of  whether 
previously  tagged,  with  conventional 
tags  issued  or  approved  by  NMFS. 
returns  such  fish  to  the  sea  immediately 
after  tagging  with  a  minimum  of  injun,'. 
and  reports  the  tagging  and.  if  the  BFT 
was  previously  tagged,  the  information 
on  the  previous  tag.  If  NMFS-issued  or 
NMFS-approved  conventional  tags  are 
not  on  board  a  vessel,  all  persons  aboard 
that  vessel  are  ineligible  to  fish  under 
the  tag-and-release  program. 
***** 

4.  In  §  635.27.  paragraph  (a)(l)(i)(C). 
the  second  sentence  of  (a)(4)(i).  the 
second  sentence  of  (a)(4)(ii),  the  first 
sentence  of  paragraph  (a)(4)(iii).  and 
paragraph  {a)(9)(i)  are  revised  to  read  as 
follows; 

§635.27    Quotas. 

(a)  *  *  * 

(D*  *  * 
(j)  *  *  * 

(C)  October  1  through  December  31 — 
10  percent. 

***** 

(4)*  *  * 

(i)  *  *  *  The  directed  purse  seine 
fishery  for  BFT  commences  on  August 
15  each  year. 

(ii)  *  *  *  The  application  must  be 
postmarked  no  later  than  April  15  for  an 
allocation  of  the  quota  that  becomes 
available  on  )une  1. 

(lii)  On  or  about  May  1.  NMFS  will 
make  equal  allocations  of  the  available 
size  classes  of  BFT  among  purse  seine 
vessel  permit  holders  so  requesting, 
adjusted  as  necessary  to  account  for 
underharvest  or  overharvest  by  each 
participating  vessel  or  the  vessel  it 
replaces  from  the  previous  fishing  year, 
consistent  with  paragraph  (a)(9)(i)  of 
this  section.  *  *  * 
***** 

(9)  Annual  adjustments,  (i)  If  NMFS 
determines,  based  on  landings  statistics 
and  other  available  information,  that  a 
BFT  quota  in  any  category  or.  as 
appropriate,  subcategory  has  been 
exceeded  or  has  not  been  reached,  with 
the  exception  of  the  Purse  Seine 
category,  NMFS  shall  subtract  the 
overharvest  from,  or  add  the 
underharvest  to,  that  quota  category'  for 
the  following  fishing  year,  provided  that 
the  total  of  the  adjusted  category'  quotas 
and  the  reserve  is  consistent  with  a 
recommendation  of  ICCAT  regarding 
country  quotas,  the  take  of  school  BFT, 
and  the  allowance  for  dead  discards.  For 
the  Purse  Seine  category,  if  NMFS 


determines,  based  on  landings  statistics 
and  other  available  information,  that  a 
purse  seine  vessel's  allocation,  as 
adjusted,  has  been  exceeded  or  has  not 
been  reached.  NMFS  shall  subtract  the 
overharvest  from,  or  add  the 
underharvest  to.  that  vessel's  allocation 
for  the  following  fishing  year, 
***** 

5.  In  §635.71.  paragraph  (e)(8)  is 
revised  to  read  as  follows; 


§635.71     Prohibitions. 


(8)  Fish  for  North  .Atlantic  swordfish 
from,  possess  North  Atlantic  swordfish 
on  board,  or  land  North  Atlantic 
syvordfish  from  a  vessel  using  or  having 
on  board  gear  other  than  pelagic 
longline  or  handgear. 
***** 

|FR  Doi  .  0()-l;?0.S6  Filed  ^-19-00.  4:21  pm] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  635 

[Docket  No.  000511133-0146-02;  I.D. 
051600B] 

RIN  0648-AN52 

Atlantic  Highly  Migratory  Species: 
Trade  Restrictions  for  Bluefin  Tuna 
and  Swordfish 

agency:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

.Atmospheric  ■■Administration  (NO.AA). 

Commerce. 

ACTION:  Proposed  rule;  public  hearings: 

request  for  comments. 

SUMMARY:  NMFS  proposes  to  amend  the 
regulations  governing  the  Atlantic 
highly  migratory  species  (HMS) 
fisheries  to  remove  a  prohibition  on  the 
importation  of  Atlantic  bluefin  tuna 
(BFT)  from  Panama;  to  prohibit  the 
importation  of  BFT  and  its  products 
from  Equatorial  Guinea;  and  to  prohibit 
the  importation  of  Atlantic  syvordfish 
and  its  products  from  Belize  and 
Honduras.  These  restrictions  yvould 
implement  recommendations  of  the 
International  Commission  for  the 
Conservation  of  Atlantic  Tunas  (ICCAT). 
The  intent  of  these  actions  is  to  improve 
conservation  and  management  of  the 
Atlantic  swordfish  and  bluefin  tuna 
resources,  while  allowing  harvests 
consistent  with  recommendations  of  the 
International  Commission  for  the 
Conservation  of  Atlantic  Tunas  (ICCAT). 
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DATES:  NMFS  will  hold  public;  hearings 
in  June,  2000  to  receive  comments  from 
fishery  participants  and  other  members 
of  the  public  regarding  these  proposed 
regulations.  See  SUPPLEMENTARY 
INFORMATION  for  hearing  dates  and  times. 
For  individuals  unable  to  attend  a 
hearing,  NMFS  also  solicits  written 
comments  on  the  proposed  rule.  To  be 
considered  in  developing  the  final  rule, 
written  comments  on  the  proposed  rule 
must  be  received  at  the  appropriate 
address  or  fax  number  (see  ADDRESSES) 
by  5  p.m.  on  July  18.  2000. 
ADDRESSES:  See  SUPPLEMENTARY 
INFORMATION  for  public  hearing 
locations.  Comments  on  the  proposed 
rule  should  be  sent  to  and  copies  of  the 
Draft  Environmental  Assessment/ 
Regulatory  Impact  Review  supporting 
this  action  may  be  obtained  from 
Rebecca  Lent.  Highly  Migratory  Species 
Division,  Office  of  Sustainable 
Fisheries.  NMFS.  1315  East-West 
Highway,  Silver  Spring.  MD  20910. 
These  documents  may  be  viewed  on  the 
NMFS  website  at  www.nmfs.gov/sfa/ 
hmspg.html.  Comments  also  may  be 
sent  vi^i .facsimile  (fax)  to  301-713- 
1917.  Comments  will  not  be  accepted  if 
submitted  via  e-mail  or  on  the  Internet. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rachel  Husted,  301-713-2347;  fax:  301- 
713-1917  or  by  email  at 
rachel.husted@noaa.gov.  The  NMFS 
HMS  website  is  www  nmfs/gov/sfa/ 
hmspg.html. 

SUPPLEMENTARY  INFORMATION:  The  US 
Atlantic  swordtlsh  fishery  and  the  BFT 
fishery  are  managed  under  the  Fishery 
Management  Plan  for  Atlantic  Tunas, 
Swordfish.  and  Sharks  and  regulations 
at  50  CFR  part  635  under  the  authority 
of  the  Magnuson-vStevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act;  codified  at  16 
U.S.C.  1801  et  seq.)  and  the  Atlantic 
Tunas  Convention  Act  (ATCA;  codified 
at  16  U.S.C.  971  et  seq).  Regulations 
issued  under  the  authority  of  ATCA 
carry  out  the  recommendations  of 
ICCAT. 

Proposed  Import  Restrictions 

On  August  21,  1997  (62  FR  44422). 
NMFS  prohibited  the  importation  of 
BFT  and  its  products  from  Panama, 
Honduras,  and  Belize,  to  implement  a 
1996  ICCAT  ret:ommendation  At  that 
time,  vessels  of  those  countries  had 
been  determined  by  ICCAT  to  be  fishing 
in  a  manner  inconsistent  with  ICCAT 
conservation  and  management  measures 
for  bluefin  tuna  In  recognition  of 
Panama's  new  status  as  a  Contracting 
Party  and  the  notable  steps  that  country- 
has  taken  and  is  taking  to  control  its 
Heet  and  address  ICCAT's  concerns. 


ICCAT  recommended  in  1999  that  its 
members  lift  the  trade  ban  (jn  bluefin 
tuna  products  from  Panama.  Therefore, 
consistent  with  the  1999  ICCAT 
recommendation.  NMFS  proposes  to  lift 
the  import  restriction  cm  Panama  and 
allow  for  the  importation  of  BFT  from 
that  country- 

In  contrast  to  the  efforts  of  the 
CJovemment  of  Panama,  information 
available  to  ICCAT  indicates  that 
Honduras  and  Belize  continue  to  have 
vessels  fishing  in  a  manner  that 
diminishes  the  effectiveness  of  ICCAT's 
conservation  and  management  measures 
for  both  BFT  and  Atlantic  swordfish. 
(Background  on  the  original  BFT 
determination  can  be  found  at  62  FR 
44422.  August  21.  1997.)  In  recent  years, 
significant  increases  in  exports  of 
swordfish  by  Belize  and  Honduras  have 
been  recorded,  although  no  catch  data 
have  been  reported  to  ICCAT.  This 
activity  is  occurring  while  other 
countries  have  reduced  their  catches  of 
swordfish  to  comply  with  ICCAT 
conservation  measures  for  the 
overfished  north  Atlantic  swordfish 
population.  ICCAT  has  repeatedly 
contacted  the  governments  of  Belize  and 
Honduras,  but  has  never  received  a 
satisfactory-  response  from  either 
government  regarding  actions  to  rectify 
the  situation.  Therefore,  consistent  with 
the  1999  ICCAT  recommendation, 
NMFS  proposes  to  prohibit  the 
importation  of  Atlantic  swordfish  and 
its  products  from  Honduras  and  Belize 
The  prohibition  on  imports  of  BFT  and 
its  products  from  these  countries  would 
also  remain  in  effect. 

In  1999.  ICCAT  also  recommended 
that  its  members  prohibit  the  import  of 
BPT  from  Equatorial  Guinea  (a 
Contracting  Party  to  ICCAT).  ICCAT 
took  this  step  as  a  last  resort  to  address 
non-compliance  with  BFT  quota  limits. 
Import  data  from  1997-1999  reveal 
significant  exports  of  BFT  by  Equatorial 
Guinea  despite  the  fact  that,  for  those 
years,  this  country  received  no  catch 
allocation  from  ICCAT  for  BFT.  The 
Government  of  Equatorial  Guinea  has 
not  responded  to  repeated 
correspondence  from  IC(]AT  regarding 
the  BFT  fishing  activities  of  its  vessels 
and  Equatorial  Guin€>a  has  reported  no 
BFT  catch  data.  Therefore,  consistent 
with  the  1999  ICCAT  recommendation. 
NMFS  proposes  to  prohibit  the 
importation  of  BFT  and  its  products 
from  Equatorial  Guinea. 

Public  Hearings 

NMFS  will  hold  public  hearings  in 
lune  2000  to  receive  comments  from 
fishery  participants  and  other  members 
of  the  public  regarding  these  proposed 


amendments  at  the  following  times  and 
locations: 

Mondov.  June  5.  2000 — Houma.  LA. 
7-9:30  p.m. 

Holiday  Inn  Holidome,  Houma,  LA. 

Tuesday.  June  6.  2000 — Fairhaven. 
MA,  7-9:30  pm. 

The  Seapr  rt  Inn.  110  Middle  Street, 
Fairhaven.  MA  02719. 

Thursday.  June  8,  2000 — Pompano. 
FL.  7-9:30  p.m. 

Pompano  Beach  Civic  Center,  1801 
NE  6'^'  Street,  Pompano  Beach.  FL 
33060. 

Thursday,  June  22,  2000— Panama 
City.  FL.  7-9:30  p.m. 

National  Marine  Fisheries  Service. 
Panama  City  Laboratory',  3500  Delwood 
Beach  Road.  Panama  City,  FL  32408. 

Thursday,  June  22,  2000— Barnegat 
Light.  NJ.  7-9:30  p.m.  Bamegat  Light 
Firehouse.  Bamegat,  NJ  08006. 

Special  Accommodations 

These  hearings  will  be  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary-  aids 
should  be  directed  to  Rachel  Husted  at 
(301)  713-2347  at  least  5  days  prior  to 
the  hearing  date. 

Classification 

This  proposed  rule  is  published  under 
the  authority  of  the  Magnuson-Stevens 
Act  and  ATCA.  The  Assistant 
Administrator  for  Fisheries,  NOAA  has 
preliminarily  determined  that  the 
regulations  contained  in  this  proposed 
rule  are  necessary  to  implement  the 
recommendations  of  ICCAT  and  to 
manage  the  domestic  Atlantic  HMS 
fisheries. 

The  Chief  Counsel  for  Regulation  of 
the  Department  of  Commerce  has 
certified  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  that  the  proposed 
regulatory  amendment,  if  implemented, 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  as  follows: 

Implementing  trade  restrii  tions  on  .Atlantic 
BFT  and  .Atlanta  swurdfish  and  .AtlantK  BFT 
and  .Atlantic  swordfish  pnjdiK  ts  from  Belize 
and  Honduras,  and  .Mlantii  BFT  and  Atlantic 
BFT  produ(  ts  from  Equatorial  (iuinea  would 
not  have  a  signifii  ant  emnomii   impac  I  on  a 
sut)stantial  number  of  small  entities  because 
these  i:ountries  (  urrenliv  do  not  export  these 
fish  or  fish  prf>du(  ts  to  the  I'nited  states  and 
there  are  suffii  lent  alternative  soun  es  of 
supply  fur  I'nited  States  importers  and 
pro(  essors  The  proposed  restrictions  would 
not  alter  i  urrent  domestic  Tishing  or 
marketing  practices  in  any  significant  way. 

Because  of  this  certification,  an  Initial 
Regulatory  Flexibility  Analysis  was  not 
prepared. 
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This  proposed  rule  has  been 
determined  to  be  not  significant  for 
purposes  of  Executive  Order  12866. 

The  proposed  action  would  not 
impose  any  additional  reporting  or 
recordkeeping  requirements  subject  to 
OMB  approval  under  the  Paperwork 
Reduction  Act. 

On  November  19,  1999,  NMFS 
reinitiated  formal  consultation  for  all 
HMS  commercial  fisheries  under 
section  7  of  the  Endangered  Species  Act. 
A  new  Biological  Opinion  will  be  issued 
in  June  2000.  In  the  interim,  no 
irretrievable  commitments  of  resources 
are  expected  from  this  proposed  action. 

List  of  Subjects  in  50  CFR  Part  635 

Fisheries.  Fishing.  Imports.  Treaties. 

Dated:  May  18,  2000. 

Penelope  D,  Dalton, 

/\.s.s;.s(an(  Administrator  for  Fisheries. 
Sational  Marine-  Fisheries  Senire. 

For  the  reasons  set  out  in  the 
preamble.  50  CFR  part  635  is  proposed 
to  be  amended  as  follows: 

PART  635— ATLANTIC  HIGHLY 
MIGRATORY  SPECIES 

1.  The  authority  citation  for  part  635 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  971  et  seq.:  16  U.S.C. 
1801  ef  .seq. 

2.  Section  635.45  is  revised  to  read  as 
follows: 

§  635.45    Products  denied  entry. 

(a)  All  shipments  of  BFT  or  BFT 
products,  or  swordfish  or  swordfish 
products,  in  any  form,  harvested  by  a 
vessel  under  the  jurisdiction  of  Belize  or 
Honduras  will  be  denied  entry  into  the 
United  States. 

(b)  All  shipments  of  BFT  or  BFT 
products,  in  any  form,  harvested  by  a 
vessel  under  the  jurisdiction  of 
Equatorial  Guinea  will  be  denied  entry 
into  the  United  States. 

3.  The  heading  of  §  635.46  is  revised 
to  read  as  follows: 

$635.46    Import  requirements  for 
swordfish. 

***** 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  635 

[Docket  No.  000511133-0133-01;  l.D. 
120999B] 

RIN  0648-AN52 

Atlantic  Highly  Migratory  Species; 
Atlantic  Swordfish  Quotas;  Northern 
Aibacore  Tuna  Rebuilding 

agency:  National  Marine  Fisheries 

Ser\'ice  (NMFS).  National  OcecUiic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Proposed  rule;  public  hearings: 

request  for  comments. 

SUMMARY:  NMFS  proposes  to  amend 
regulations  governing  the  Atlantic 
swordfish  fishery'  to  reduce  the  annual 
landings  quota  for  the  north  Atlantic 
swordfish  stock  to  2,219  metric  tons 
(mt)  dressed  weight  (dw)  for  each  of  the 
next  three  fishing  years  (2000,  2001, 
2002),  with  300  mt  dw  allocated  for 
incidental  catch  and  the  remainder 
allocated  equally  to  each  of  the  two 
semi-annual  directed  fishery'  seasons 
(June  1  through  November  30  and 
December  1  through  May  31).  NMFS 
also  proposes  to  establish  an  allowance 
for  dead  discards  of  320  mt  whole 
weight  (wrw)  in  2000.  240  mt  ww  in 
2001.  and  160  mt  ww  in  2002.  Finally, 
NMFS  requests  comments  on 
alternatives  to  rebuild  the  stock  of 
northern  aibacore  tuna. 

The  intent  of  these  actions  is  to 
improve  conservation  and  management 
of  the  Atlantic  swordfish  and  northern 
aibacore  tuna  resources,  while  allowing 
harvests  consistent  with 
recommendations  of  the  International 
Commission  for  the  Conservation  of 
Atlantic  Tunas  (ICCAT). 
DATES:  NMFS  will  hold  public  hearings 
in  June.  2000  to  receive  comments  from 
fishery  participants  and  other  members 
of  the  public  regarding  these  proposed 
regulations.  See  SUPPLEMENTARY 
INFORMATION  for  hearing  dates  and  times. 
For  individuals  unable  to  attend  a 
hearing,  NMFS  also  solicits  written 
comments  on  the  proposed  rule.  To  be 
considered  in  developing  the  final  rule, 
written  comments  on  the  proposed  rule 
must  be  received  at  the  appropriate 
address  or  fax  number  (see  ADDRESSES) 
by  5  p.m.  on  July  18,  2000. 
ADDRESSES:  See  SUPPLEMENTARY 
INFORMATION  for  meeting  and  hearing 
locations.  Comments  on  the  proposed 
rule  and  copies  of  the  Draft 
Environmental  Assessment/Regulatory 


Impact  Review /Initial  Regulator\' 
Flexibility  Analysis  (EA/RIR/IRFA) 
supporting  this  action  may  be  obtained 
from  Rebecca  Lent,  Highly  Migratory 
Species  Division.  Office  of  Sustainable 
Fisheries,  NMFS.  1315  East-West 
Highway.  Silver  Spring.  MD  20910. 
These  documents  may  be  viewed  on  the 
NMFS  website  at  www.runfs.gov/sfa' 
hmspg.html.  Comments  also  may  be 
sent  via  facsimile  (fax)  to  301-713- 
1917.  Comments  will  not  be  accepted  if 
submitted  via  e-mail  or  on  the  Internet. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rachel  Husted.  301-713-2347:  fax:  301- 
71 3-1 91 7  or  by  email  at 
rachel.husted@noaa.gov.  The  NMFS 
website  is  www. nmfs/gov/sfa/ 
hmspg.html. 

SUPPLEMENTARY  INFORMATION:  The  U.S. 
Atlantic  swordfish  fishery  is  managed 
under  the  Fishery'  Management  Flan  for 
Atlantic  Tunas.  Swordfish.  and  Sharks 
(FMP)  and  regulations  at  50  CFR  part 
635  under  the  authority  of  the 
Magnuson-Stevens  Fishery 
Conservation  and  Mcmagement  Act 
(Magnuson-Stevens  Act;  codified  at  16 
U.S.C.  1801  et  seq.]  and  the  Atlantic 
Tunas  Convention  Act  (ATCA;  codified 
at  16  U.S.C.  971  et  seq.].  Regulations 
issued  under  the  authority  of  ATCA 
carrv  out  the  recommendations  of 
ICCAT. 

Swordfish  Rebuilding  Program 

The  total  weight  of  the  north  Atlantic 
swordfish  stock  at  the  beginning  of 
1999.  according  to  the  1999  ICCAT 
stock  assessment,  was  estimated  to  be  at 
65  percent  of  that  needed  to  produce 
maximum  sustainable  yield  (MSY).  The 
biomass  at  MSY  is  the  target  stock  size 
of  the  rebuilding  program  for  north 
Atlantic  swordfish.  The  1998  fishing 
mortality  rate  was  estimated  to  be  1.34 
times  Fmsy-  Because  NMFS  is 
committed  to  rebuilding  north  Atlantic 
swordfish.  consistent  with  the  recent 
ICCAT  program,  reductions  in  quotas 
are  required  in  the  immediate  future  to 
rebuild  the  stock  to  levels  that  would 
support  MSY. 

North  Atlantic  swordfish  landings  for 
all  nations  combined  for  1998  were 
estimated  to  be  12,175  mt  ww.  At  the 
November  1999  ICCAT  meeting,  a 
recommendation  was  adopted  to 
establish  a  rebuilding  program  for  north 
Atlantic  swordfish  and  to  reduce  the 
total  allowable  catch  for  all  coimtries 
fishing  on  that  stock  to  10,600  mt  v^w 
(7,970  mt  dw)  for  2000,  10,500  mt  ww 
(7,895  mt  dw)  for  2001,  and  10,400  mt 
WW  (7,820  mt  dw)  for  2002.  Although 
the  ICCAT  recommendation  specifies 
the  quota  in  whole  weight,  this 
document  refers  to  the  quota  in  dressed 
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weight  (dw  =  0.7519  ww)  for  tho 
purposes  of  monitoring  U.S.  harvests,  as 
swordfi.sh  are  processed  at  sea  and 
landed  in  dres.sed  form  (h(Md.  fins, 
viscera  and  tails  removed).  This 
proposed  rule  implements  the  ICCiAT 
recommendations  for  rehuilding  north 
Atlantic  swordfish 

Under  the  ICCAT  recommendation, 
the  United  States  is  allocated  29  percent 
of  the  North  Atlantic  swordfish  landings 
quota  for  major  harvesting  nations  (total 
allowable  catch  minus  the  total  dead 
di.scard  allowance)  in  2000.  2001,  and 
2002.  This  amounts  to  29,S1  mt  ww  for 
each  year  and  represents  a  .S-percent 
decrease  from  the  U.S   landings  quota 
rectjmmended  by  ICCAT  for  199H 
Under  the  proposed  rule,  and  consistent 
with  the  FMP,  each  year,  the  quota 
would  be  divided  between  a  directed 
fishery  quota  and  an  incidental  quota 
(1919  mt  dw  directed,  JOO  mt  dw 
incidental).  Consi.stent  with  the  P"MP. 
the  directed  fishery  (|uota  of  1919  mt  dw 
would  be  divided  into  two  semi-annual 
quotas:  June  1 -November  30  and 
December  1-May  31  (9.S9.5  mt  dw  for 
each  season).  The  incidental  quota  is 
needed  to  allow  for  incidental  landings, 
at  levels  stated  in  .SO  CFR  635.27,  during 
possible  directed  fishery  closures  and 
for  swordfish  taken  incidental  to  other 
fisheries  such  as  the  highly  migratory 
species  recreational  fishery  or  the 
pelagic  longline  fishery  for  tunas  (by 
incidental  swordfish  permit  holders) 

In  addition  to  the  landings  quota, 
ICCAT  allocated  to  the  United  .States  HO 
percent  of  the  dead  discard  allowance 
(i.e.,  the  U.S.  share  is  320  mt  ww  in 
2000,  240  mt  ww  in  2001 ,  and  160  mt 
WW  in  2002).  The  dead  discard 
allowance  would  be  phased  out  by 
2004.  The  United  States  would  deduct 
any  amount  over  its  dead  discard 
allowance  from  the  U.S.  landings  quota 
in  the  following  year.  If  the  United 
States  discards  less  than  its  share  of  the 
dead  discard  allowance,  the  remainder 
would  be  added  to  the  total  quota 
available  for  all  fishing  nations  in 
subsequent  years,  and  would  be 
reallocated  bv  ICC;AT. 

In  1998.  the  United  States  reported 
discarding  433  mt  ww  of  dead 
swordfish  in  the  North  Atlantic  (Icean 
Assuming  dead  discards  occur  in 
proportion  to  landings,  dead  discards  in 
2000  might  de<:rease  to  41 1  mt  ww 
commensurate  with  the  decrea.se  in 
landings  quota  (i.e..  5  percent  less  than 
433  mt  reported  for  1998)  This  would 
result  in  an  expected  overharvest  of  the 
2000  dead  discard  allowance  bv  91  mt 
WW.  If  discard  rates  remain  proportional 
to  the  adju.sted  quota  in  2001  and  2002. 
the  dead  di.scard  allowance  would  be 
exceeded  by  158  and  230  mt  ww. 


respectively  These  overages  would 
require  further  reductions  in  the 
landings  quotas  and.  combined  with  the 
initial  quota  reduction  recommended  bv 
IC;CAT  (5  percent),  might  result  in  an 
actual  decrease  in  landings  of  up  to  10 
percent  bv  2002  if  the  rate  of  discarding 
is  not  reduced  (refer  to  the  EA/RIR/IRFA 
for  more  details)   However.  NMFS  has 
published  a  proposed  rule  that  is 
designed  lo  reduce  dead  discards, 
which  should  minimize  the  effects  of 
the  pha.se-(jut  of  the  dead  discard 
allowance 

The  proposed  regulatorv  changes  in 
this  rule  would  further  IC'CAT's 
international  management  objectives  for 
the  Atlantic  swordfish  fisherv   ,NMFS 
has  evaluated  the  prcjposed  annual 
quota  and  the  dead  discard  allowance  in 
accordance  with  the  procedures  and 
factors  specified  in  50  CFR  635  27(c)(3). 
and  has  determined  that  the  proposed 
measures  are  consistent  with  the  latest 
stock  assessment  and  rec;ommendations 
of  ICCAT 

Northern  Albacore  Rebuilding 

In  the  October  1999  Report  to 
(iongress  on  the  Status  of  U.S.  Fisheries. 
NMFS  identified  the  northern  albacore 
tuna  stock  as  overfished.  Alternatives 
for  developing  a  rebuilding  plan  for 
northern  albacore  are  discussed  in  the 
EA/RIR/IRFA  prepared  for  this 
propo.sed  rule.  The  alternatives 
considered  included  no  action,  a  ten- 
year  international  rebuilding  program 
negotiated  through  IC(;AT,  and  a 
unilateral  U.S.  action  plan.  NMF'S 
requests  comment  on  the  albacore 
rebuilding  alternatives. 

Other  ICCAT  Issues 

I(X;AT  adopted  a  number  of  other 
recommendations  and  resolutions  at  the 
1999  meeting  that  will  not  require 
rulemaking  hut  will  require 
management  action  on  the  part  of 
NMFS.  These  include  a 
recommendation  reiterating  the 
limitation  on  fishing  capacity  of 
commercial  vessels  fishing  for  northern 
albac(jre.  and  a  recommendation  calling 
for  the  United  States  to  endeavor  to 
limit  its  total  catch  of  southern  albacore 
to  no  more  than  4  percent  bv  weight  of 
its  total  catch  of  south  Atlanti< 
swordfish,  .Several  other 
recommendatitms  in(  lude  provisions 
that  request  Contracting  Parties  to 
provide  catch  data  or  information 
related  to  vessel  registration.  KXlATalso 
adopted  a  non-binding  resolution 
encouraging  all  parties  to  participate 
actively  in  efforts  to  combat  illegal, 
unregulated  and  unreported  fishing. 
NMFS  intends  to  implement  these 
measures  through  actions  outside  of  the 


regulator^-  process  and  to  provide 
ICCAT  with  all  possible  information 
that  has  been  requested  by  the 
(Commission. 

Summary 

NMFS  proposes  to  implement 
ICCAT's  1999  recommendatitm  of  a 
North  Atlantit  swordfish  U.S.  quota  of 
2.219  mt  dw  for  each  year  2000.  2001. 
and  2002.  The  U.S.  landings  quota  will 
remain  constant  for  2000.  2001.  and 
2002.  hut  it  is  subject  to  adjustment 
between  years  (consistent  with  ICCAT 
rec(jmmendations)  if  the  directed  or 
incidental  quota,  or  the  dead  discard 
allowance  are  exceeded  or  are  not 
reached. 

r^jnsistent  with  the  FMP.  the  directed 
fisher\-  quota  of  1919  mt  dw  would  be 
divided  into  two  semi-annual  quotas; 
Iiine  1 — November  30  and  December  1- 
May  31  (959.5  mt  dw  for  each  season). 
Following  a  closure  of  the  directed 
longline  fisher\'.  any  overharvest  or 
underhar\est  would  be  added  to.  or 
subtracted  from,  the  incidental  quota  of 
300  mt  dw  for  that  year.  Any  cumulative 
overhar\'est/underharvest  that  occurs 
during  any  vear  would  then  be 
subtracted  from/added  to  the  following 
year's  quota,  consistent  with  the  ICCAT 
recommendations. 

A  dead  discard  allowance  would  be 
established.  Any  discards  in  excess  of 
the  dead  discard  allowance  would  be 
subtracted  from  the  directed  quota  for 
the  following  vear. 

Public  Hearings 

NMFS  will  hold  public:  hearings  in 
June  2000  to  receive  comments  from 
fishery-  participants  and  other  members 
of  the  public;  regarding  these  proposed 
amendments  at  the  following  times  and 
loc:ations: 

Monday.  June  5.  200(>—Houma.  LA. 
7-9:30  n.m 

Holiday  Inn  Holidome.  Houma.  LA. 

Tupsdav.  June  6.  2000 — Fairhaven. 
MA.  7-9:30  p.m. 

The  Seaport  Inn,  1 10  Middle  Street. 
Fairhaven.  MA  02719 

Thursdav.  June  8.  2000 — Pompano. 
FL.  7-9:30  p.m. 

Pompano  Beach  Civic  Center.  1801 
NE  6"^  Street.  Pompano  Beach.  FL 
33060. 

Thursday.  June  22.  2000 — Panama 
City,  FL.  7-9:30  p.m. 

National  Marine  Fisheries  Service. 
Panama  Citv  Laborator\-.  3500  Delwood 
Beach  Road.  Panama  Citv.  FL  32408. 

Thursday.  June  22.  2000— Bamegat 
Light.  NJ.  7-9:30  p.m.  Barnegat  Light 
Firehouse.  Barnegat,  N|  08006. 

Special  Accommodations 

These  hearings  will  be  physically 
accessible  to  peopl"  with  disabilities. 
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Requests  for  sign  language 
interpretation  or  other  auxiliary'  aids 
should  be  directed  to  Rachel  Husted  at 
(301)  713-2347  at  least  5  days  prior  to 
the  hearing  date. 

Classification 

This  proposed  rule  is  published  under 
the  authority  of  the  Magnuson-Stevens 
Act  and  ATCA.  The  Assistant 
Administrator  for  Fisheries.  NOAA  (AA) 
has  preliminarily  determined  that  the 
regulations  contained  in  this  rule  are 
necessary  to  implement  the 
recommendations  of  ICCAT  and  to 
manage  the  domestic  Atlantic  highly 
migratory  species  fisheries. 

NMFS  has  prepared  an  IRFA  for  this 
proposed  rule.  A  summary  of  the  IRFA 
follows  (see  ADDRESSES  for  a  copy  of  the 
IRFA); 

The  IRFA  assumes  that  the  population 
of  small  entities  that  would  be  affected 
by  the  rule  are  those  fishermen  issued 
limited  access  permits  for  swordfish.  As 
of  December  31,  1999,  there  were  450 
directed  and  incidental  swordfish 
permit  holders  and  118  swordfish 
handgear  permit  holders.  The  proposed 
quota  reductions  and  implementation  of 
the  dead  discard  allowance  would,  in 
the  short  term,  reduce  ex-vessel 
swordfish  revenues  for  a  substantial 
portion  of  the  swordfish  fleet. 

Assuming  the  lower  quotas  would 
result  in  equal  reductions  in  swordfish 
catch  for  all  vessels,  the  majority  of  the 
fleet  would  experience  declines  in 
revenue  of  between  1  and  4  percent  by 
2001.  By  2002,  about  78  percent  of 
vessels  would  experience  declines  in 
gross  revenues  of  between  1  and  4 
percent,  and  about  30  percent  of  the 
fleet  would  experience  revenue 
decreases  of  5  percent  or  more.  Several 
more  vessels  would  be  affected,  and  to 
a  greater  degree,  if  dead  discards  exceed 
the  allowance,  thereby  making  further 
reductions  to  the  landings  quota 
necessarv'.  However,  even  without 
compensatory  actions  by  vessel 
operators  (e.g..  increased  yellowfin  tuna 
fishing),  no  vessels  are  expected  to 
experience  jevenue  declines  of  10 
percent  or  more.  To  the  extent  that 
swordfish  dead  discards  can  be  reduced 
and  vessels  can  switch  to  tuna  fishing, 
the  projected  revenue  declines  may  be 
overestimated.  Additionally,  a  current 
decrease  in  swordfish  mortality  is 
expected  to  contribute  to  stock 
rebuilding  within  a  10-year  time  frame. 
Thus,  negative  short-term  impacts 
would  yield  revenue  gains  in  the  long 
run. 

No  mitigating  measures  specific  to 
small  businesses  are  considered 
feasible.  Not  implementing  the  quota 


reductions  and  the  dead  discard 
allowance  at  this  time  would  maintain 
current  catch  levels  only  in  the  short 
term.  Eventually,  further  decline  in 
swordfish  abundance  would  increase 
fishing  costs  (lower  catch  per  unit 
effort/increased  discards)  and  decrease 
revenues  (lower  total  swordfish  catch); 
thus,  greater  economic  impacts  would 
likely  result  from  maintaining  the  status 
quo. 

The  other  alternatives  considered 
include  only  the  status  quo  for  the 
landings  quota  and  not  accounting  for 
dead  discards.  No  other  alternatives 
were  considered,  because  NMFS  is 
required  under  ATCA  to  implement 
ICCAT  recommendations  upon 
acceptance  by  the  United  States. 
Although  the  status  quo  might  have 
lesser  short-term  economic  impacts  on 
participants  in  the  swordfish  fisherv'. 
those  alternatives  do  not  support  the 
rebuilding  plan  established  by  the  FMP 
for  Atlantic  Tunas,  Swordfish,  and 
Sharks.  The  IRFA  provides  further 
discussion  of  the  economic  effects  of  the 
alternatives  considered. 

This  proposed  rule  has  been 
determined  to  be  not  significant  for 
purposes  of  Executive  Order  12866. 

The  proposed  action  would  not 
impose  any  additional  reporting  or 
recordkeeping  requirements  subject  to 
OMB  approval  under  the  Paperwork 
Reduction  Act. 

On  November  19,  1999,  NMFS 
reinitiated  formal  consultation  for  all 
HMS  commercial  fisheries  under 
section  7  of  the  Endangered  Species  Act. 
A  new  Biological  Opinion  (BO)  will  be 
issued  in  May  2000.  The  existing  BO. 
dated  May  29,  1999  concludes  that 
continued  operation  of  the  longline 
component  of  the  swordfish  fisherv-  may 
adversely  affect,  but  is  not  likely  to 
jeopardize,  the  continued  existence  of 
any  endangered  or  threatened  species 
under  NMFS  jurisdiction.  A  reduced 
landings  quota  could  result  in  decreased 
fishing  effort  targeting  swordfish. 
primarily  by  pelagic  longline  vessels. 
Depending  on  where  and  how  that 
displaced  effort  shifts  to  other  fisheries, 
interactions  with  protected  species  may 
be  reduced.  No  irretrievable 
commitments  of  resources  are  expected 
from  the  proposed  action. 

List  of  Subjects  in  50  CFR  Part  635 

Fisheries,  Fishing,  Treaties. 

Dated:  May  18.  2000. 
Penelope  D.  Dalton, 

Assistant  Administrator  for  Fisheries. 
.\'ational  Marine  Fisheries  Senire. 
For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  635  is  proposed 
to  be  amended  as  follows: 


PART  635— ATLANTIC  HIGHLY 
MIGRATORY  SPECIES 

1.  The  authority  citation  for  part  635 
continues  to  read  as  follows: 

Authority-:  16  l.S.C  971  et  seq.:  16  U.S.C. 
1801  pf  seq. 

2.  In  §635.27.  paragraphs  (c)(l)(i)(A) 
and  (c)(3)(i)  are  revised,  and  paragraphs 
(c)(l)(i)(C)  and  (c)(3)(iii)  are  added  to 
read  as  follows: 

§635.27    Quotas. 

***** 

(c)  Swordfish.  (1)  *  *  * 

(i)  North  AtJantic  swordfish  stock.  (A) 
The  directed  fisher\'  quota  for  the  North 
Atlantic  swordfish  stock  is  1919  mt  dw 
for  each  fishing  year  beginning  June  1. 
2000.  The  annual  directed  fisher>-  quota 
is  subdivided  into  two  equal 
semiannual  quotas  of  959.5  mt  dw.  one 
for  June  1  through  November  30.  and 
the  other  for  December  1  through  May 
31  of  the  following  year. 
***** 

(C)  The  dead  discard  allowance  for 
the  north  Atlantic  swordfish  stock  is: 
320  mt  w-w  for  the  fishing  year 
beginning  June  1.  2000;  240  mt  ww  for 
the  fishing  year  begiiming  June  1.  2001 : 
and  160  mt  ww  for  the  fishing  year 
beginning  May  1.  2001.  All  swordfish 
discarded  dead,  regardless  of  whether 
discarded  from  vessels  permitted  under 
this  part,  shall  be  counted  against  the 
allowance. 
***** 

(3)  Annua!  adjustments,  (i)  Except  for 
the  carryover  provisions  of  paragraphs 
(c)(3)(ii)  and  (iii)  of  this  section.  NMFS 
will  file  with  the  Office  of  the  Federal 
Register  for  publication  notification  of 
any  adjustment  to  the  annual  quota 
necessarv'  to  meet  the  objectives  of  the 
Fisherv  Management  Plan  for  Atlantic 
Tunas.  Swordfish  and  Sharks.  NMFS 
will  provide  at  least  30  days 
opportunity  for  public  comment. 
***** 

(iii)  The  dressed  weight  equivalent  of 
the  amount  of  dead  discards  exceeding 
the  allowance  specified  at  paragraph 
(c)(l)(i)(C)  of  this  section  shall  be 
subtracted  from  the  landings  quota  in 
the  following  fishing  year.  NMFS  will 
file  with  the  Office  of  the  Federal 
Register  for  publication  notification  of 
anv  adjustment  made  under  this 
paragraph. 
|FR  Do( .  00-130,58  Filed  5-19-00;  4:21  pm| 
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AGENCY  FOR  INTERNATIONAL 
DEVELOPMENT 

Board  for  International  Food  and 
Agricultural  Development,  One 
Hundred  and  Thirty  Second  Meeting; 
Notice  of  Meeting 

Pursuant  to  tht-  Fodnral  Advisnrv 
CiommittfH'  Af:t,  iu)tit:c  is  ht^rcbv  ^iven  of 
the  one  hundred  and  thirty  second 
meeting  of  the  Board  for  International 
Food  and  Agricultural  Development 
(BIFAD).  The  meeting  will  be  held  from 
8:30  a.m.  to  4:00  p.m.  on  lune  Hth.  2000. 
and  from  9  a.m.  to  1240  p.m.  on  (une 
9th.  2000.  in  the  Hemisphere  A  room  in 
the  Ronald  Reagan  Building.  l.'JOO 
Pennsylvania  Avenue.  NW  . 
Washington.  DC;, 

As  part  of  its  agenda.  BIFAD  will  look 
at  the  i:oming  crisis  in  water  and  its 
implications  for  agriculture.  BIFAD  will 
also  examine  the  food  security  crisis  in 
the  Horn  of  .Africa,  its  political  and 
agroclimatic  underpinnings,  food  aid. 
post  crisis  development,  and  medium 
term  climate  prediction.  BIFAD  will 
also  hear  about  building  new  coalitions 
for  foreign  aid. 

Those  wishing  to  attend  the  meeting 
or  obtain  additional  information  about 
BIFAD  should  contact  Mr  Charles 
Uphaus.  the  Acting  Designated  Federal 
Officer  for  BIFAD   fie  can  be  reached  at 
the  Agency  for  International 
Development.  Ron.ild  Reagan  Building. 
Office  of  Agriculture  and  Food  .Security. 
l.UK)  F'ennsylvania  Avenue.  NW  .  Room 
2.11-01.  Washington  DC.  20ri2:<-211(). 
by  telephone  at  (202)  712-1172,  l)v  fax 
(202)  21H-.30HO.  or  by  e-mail  at 
cuphaus@usaid.gov 

(Charles  IphauN, 

I  SAH)  Ai  tinn  Df^ii^niilfil  Frdt'rnl  t  >flii  t-r  for 

HlhAl).  Ofllli-nl  Al^n,  llltlirr  Oiul  Fund 

Sfciintv  Eionomu  l.niwlh  I .nilrr.  thirfdu 
lor  I'llotxil  Proymnis 

IKKDoi     111)    IJ'i'i'l  Kii.'d  -,   J  I   (Ml,  H  4'.  ,im| 
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DEPARTMENT  OF  AGRICULTURE 

Food  and  Nutrition  Service 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request— Form  FNS-380, 
Woritsheet  for  Food  Stamp  Program 
Quality  Control  Reviews 

agency:  Food  and  Nutrition  Service, 
USD  A 

ACTION:  Notice. 


SUMMARY:  As  required  by  the  Paperu'ork 
Reduction  Act  of  1995,  this  notice 
invites  the  general  public  and  other 
public  agencies  to  comment  on 
proposed  information  collection  of  the 
FNS-380,  Worksheet  for  Food  Stamp 
Program  Qualitv  Control  Reviews. 
DATES:  Written  comments  must  be 
submitted  on  or  before  July  24,  2000. 
ADDRESSES:  Comments  are  invited  on: 
(a)  Whether  the  proposed  collection  of 
information  is  nec(>ssary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  has  practical  utility;  (b)  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used: 
(c)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology 
Comments  may  be  sent  to:  Rotha  Oliver, 
Chief,  Quality  Control  Branch,  Program 
Accountability  Division,  Food  and 
Nutrition  Service,  I  IS   Department  of 
Agriculture,  .noi  Park  Center  Drive, 
.Alexandria,  VA  22302. 

All  responses  to  this  notice  will  be 
included  in  the  reijuest  for  OMB's 
ap[)roval   .Ml  comments  will  also 
bei onie  a  matter  of  piiblu  record 
FOR  FURTHER  INFORMATION  CONTACT: 
Keipiests  for  .idditional  information  or 
copies  of  the  inform.ition  collection 
form  and  instruction  should  be  directed 
to  Rctha  Oliver.  (703)  30.5-2474 
SUPPLEMENTARY  INFORMATION: 

Title:  Worksheet  for  Food  Stamp 
Program  Quality  Control  Reviews. 
OMli  \umhfr  ().SH4-0074 
Farm  \umbfr  FN.S-3H0 


Expiration  Date  January  31.  2003. 

Type  of  Request:  Revision  of  a 
currently  approved  collection. 

Abstmrt:  The  Food  Stamp  Act  of 
1977.  as  amended,  ("the  Act")  requires 
a  measurement  system  that  provides  for 
State  agencies  to  share  in  the  costs  of 
high  error  rates.  Section  IB  of  the  Act 
provides  the  legislative  basis  for  the 
operation  of  the  quality  control  (QC) 
system.  Part  275.  Subpart  C  of  the  Food 
Stamp  Program  (FSP)  regulations 
provides  the  regulatory  requirements  for 
QC  reporting.  The  Form  FNS-380  is  a 
worksheet  used  in  the  FSP  to  determine 
eligibility  and  benefits  for  households 
selected  for  review  in  the  QC  sample  of 
active  cases. 

Burden  Estimate:  The  reporting  and 
record  keeping  burden  for  the  Form 
FNS-380  includes  the  time  for 
analyzing  the  household  ca.se  record: 
planning  and  carrying  out  the  field 
investigation;  gathering,  comparing, 
analyzing  and  evaluating  the  review- 
data  and  filing  any  documents.  The 
Office  of  Management  and  Budget 
(OMB)  approved  the  burden  for  Form 
FNS-380  through  January  31.  2003. 
under  OMB  number  0584-0074.  An 
automated  version  of  Form  FNS-380. 
which  will  be  optional  for  States  to  use, 
is  scheduled  to  be  completed  October  1. 
2000.  The  format  and  information 
gathered  by  the  automated  version  of 
Form  FNS-380  will  be  the  same  as  the 
paper  version  of  this  form;  therefore, 
there  will  be  only  a  minimal  difference 
in  the  burden  for  the  electronic  version 
from  that  of  the  paper  version.  We  are 
requesting  a  three-year  approval  from 
(JMB  of  the  paper  and  automated 
versions  of  Form  FNS-380. 

Affected  Public:  Individuals  or 
households:  State  or  loc;al  governments. 

Estimated  Xumber  of  State 
Respondents:  53  State  agencies. 

Estimated  Xumber  of  Affected 
Households:  54.663  households. 

Estimated  Total  Xumber  of  Responses 
Per  Year  54.663  responses. 

Estimated  Time  per  Response  for 
Information  (Collection  9  hours. 

Total  Annual  Burden:  491.967  hours. 

n.it.'ci    \\^\    14.  JOOO 
Samuel  Chambers,  (r.. 
Administrator  Food  ami  \utrition  .Sen  /re 
|FR  Do(    00-l,-i{)17  Filed  5-23-00.  8.45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

National  Urban  and  Community 
Forestry  Advisory  Council 

AGENCY:  Forest  Service.  USDA. 
ACTION:  Notice  of  meeting. 


SUMMARY:  The  National  Urban  and 
Community  Forestry  Advisory  Council 
will  meet  in  Salt  Lake  City,  Utah,  June 
22-24,  2000,  The  purpose  of  the 
meeting  is  to  discuss  emerging  issues  in 
urban  and  community  forestry. 

DATES:  The  meeting  will  be  held  June 
22-24,  2000. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Little  America  Hotel  &  Towers,  500 
South  Main  Street,  Salt  Lake  City.  Utah. 
A  tour  of  local  projects  will  be  held  on 
)une  22  from  9  a.m.  to  2  p.m. 

Individuals  who  wish  to  speak  at  the 
meeting  or  to  propose  agenda  items 
must  send  their  names  and  proposals  to 
Suzanne  M.  del  V'illar,  Executive 
Assistant,  National  Urban  and 
Community  Forestry  Advisory  Council. 
20628  Diane  Drive,  Sonora,  CA  95370. 

FOR  FURTHER  INFORMATION  CONTACT: 

Suzanne  M.  del  Villar,  Cooperative 
Forestry  Staff.  (209)  536-9201. 

SUPPLEMENTARY  INFORMATION:  The 

Challenge  Cost-Share  Grant  categories, 
identified  by  the  Council,  are  advertised 
annually  to  solicit  proposals  for  projects 
to  advance  the  knowledge  of,  and 
promote  interest  in.  urban  and 
community  forestry.  Pursuant  to  5 
U.S.C.  552'b(c)(9)(B').  the  meeting  will  be 
closed  from  approximately  8:30  a.m.  to 
10:30  a.m.  on  June  24  in  order  for  the 
Council  to  determine  the  categories  for 
the  2001  Challenge  Cost-Share  grant 
program.  Otherwise,  the  meeting  is  open 
to  the  public. 

Persons  who  wish  to  bring  urban  and 
community  forestry  matters  to  the 
attention  of  the  Council  may  file  written 
statements  with  the  Council  staff  before 
or  after  the  meeting.  Public  input 
sessions  will  be  provided  and 
individuals  who  made  written  requests 
by  June  9  will  have  the  opportunity  to 
address  the  Council  at  those  sessions. 
Council  discussion  is  limited  to  Forest 
Service  staff  and  Council  members. 

Udtcii   .M.iy  15.  2000 
Dan  Glickman, 

|FR  Ooi  .  00-1  i07:i  Filed  5-2:t-O0:  H:45  ami 
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DEPARTMENT  OF  COMMERCE 

[1.0.  051900A] 

Submission  for  OMB  Review; 
Comment  Request 

The  Department  of  Commerce  has 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Agencv:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

Title:  Northwest  Region  Logbook 
Family  of  Forms. 

Form  Numberlsj:  None. 

OMB  Approval  Xumber:  0648-0271 . 

Tvpe  of  Request:  Extension  of 
currently  approved  collection. 

Burden  Hours:  1,705. 

Xumber  of  Respondents:  86. 

Average  Hours  Per  Response:  1 3 
minutes  per  day  for  logbooks  from 
catcher  and.mothership  vessels.  26 
minutes  per  day  for  catcher-processor 
vessels,  30  minutes  or  4.3  minutes  per 
day  for  a  weekly/daily  production 
report,  20  minutes  for  a  product 
transfer/offloading  logbook,  and  1.25 
minutes  for  a  start/stop  notification. 

Xeeds  and  Uses:  The  information  is 
needed  for  the  management  of  the 
Pacific  Coast  Groundfish  Fishery  in  the 
Exclusive  Economic  Zone  off  the  states 
of  Washington,  Oregon,  and  California. 
NOAA  had  proposed  a  regulation  that 
would  require  logbooks  and  other 
reports  from  vessels  participating  in  this 
fishery.  Currently  the  vessels  are  asked 
to  voluntarily  submit  much  of  the 
information.  The  information  is  used  to 
monitor  the  status  of  the  fishery. 

Affected  Public:  Business  and  other 
for-profit  institutions. 

Frequencv:  Daily,  weekly,  quarterly, 
and  on  occasion  (prior  to  certain 
events). 

Respondent's  Obligation:  Mandatory. 

OMB  Desk  Officer:  David  Rostker. 
(202) 395-3897^ 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier. 
DOC  Forms  Clearance  Officer.  (202) 
482-3272.  Department  of  Commerce. 
Room  6066,  14th  and  Constitution 
Avenue,  NW,  Washington,  DC  20230  (or 
via  the  Internet  at  lengelme@doc.gov). 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  David  Rostker,  OMB  Desk 
Officer.  Room  10202.  New  Executive 
Office  Building.  Washington.  DC  20503. 


Dated:  May  18.  2000. 
Gwellnar  Banks. 

Management  Analyst.  Office  of  the  Chit'f 

Information  Officer. 

IFR  Doc,  00-13080  Filed  ,5-2H-00;  H;45  am) 

BILLING  CODE  3510-22-F 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  import  Limits  for  Certain 
Cotton,  Man-Made  Fiber,  Silk  Blend 
and  Other  Vegetable  Fiber  Textiles  and 
Textile  Products  Produced  or 
Manufactured  in  Macau 

Mcjy  18.  200U 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  reducing 

limits. 

EFFECTIVE  DATE:  May  24.  2000. 
FOR  FURTHER  INFORMATION  CONTACT:  Ross 
Arnold.  International  Trade  Specialist. 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port,  call  (202) 
927-5850.  or  refer  to  the  U.S.  Customs 
website  at  http://ww-w, customs. gov.  For 
information  on  embargoes  and  quota  re- 
openings,  call  (202)  482-3715. 
SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  .Agricultural 
A(  t  of  1956.  as  amended  (7  I'.S.C.  1854): 
Executive  Order  11651  of  Man  h  .■^.  1972.  as 
amended. 

The  current  limits  for  certain 
categories  are  being  reduced  for 
carryforward  used. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  64  FR  71982. 
published  on  December  22.  1999).  Also 
see  64  FR  70222.  published  on 
December  16.  1999. 

J.  Hayden  Boyd. 

Acting  Chairman.  Committfc  for  thi- 
Implementation  of  Textile  Agrfements 

Committee  for  the  Implementation  of  Textile 
Agreements 

Mav  18.  2000, 
Commissioner  oi  Customs. 
Department  of  the  Tn-asun,.  ]Va^tuncU.'n   DC 
211229 
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Dt'i-ir  (luniriiissKiniT    lliis  dirtv  li\r 
iiniciuls,  hut  (Idhn  mil  (  ,1111  el.  ihc  diri'i  ti\t' 
issued  Id  vim  mi  Dei  I'lntii'i-  10,  I'CIM   l)\  llu' 
(Ih.iirtii.iii.  Coiniiiilli'c  tiir  llic  Implfiiicnl.iliiin 
111  IVvlili'  AurtM'iiii'nts    Thill  dirci  livi- 
1  mil  iTMs  iiii|im-Is  III'  I  crt.iiii  i  iilluii.  vvniil. 
liuin-iiuidi-  nhrr,  silk  hlcnd  .mil  nthcr 
vcm'liihli'  tiller  lexhles  .mil  tevliie  |iiiidui  Is. 
|iriidiii  I'll  iir  m. milt, 11  tiirnl  in  M.ii  .111  .iiul 
e\|inrled  (luriiit;  Ihr  UveU  e  inmilli  permd 
vvhii  h  he^j.in  mi  |,mii,ir\    1 .  ^'IHIO  ,md  exlends 
lliniU);h  Dei  emher  II    JDOO 

l-^t'tei  live  mi  M,i\  J4.  .'0(10.  \  mi  ,ire  ilirei  led 
III  redlli  e  Itie  lillllls  liir  llie  1  .llejjiiries  lislnl 
lieliivv.  ris  [irnvuled  lur  under  llie  Ituxu.is 
Kminci  .VgreeiTiHiit  uli  Textiles  and  Cluthing: 

Calegorv  Ad)usted  twelve-month 

^    '  limit ' 

Levels  in  Group  I 

338  437  003  dozen 

339 1810.088  dozen 

340 j  424  078  dozen 

341  272  561  dozen 

347/348/847  1  011.466  dozen 

351/851  I  94  415  dozen 

638/639/838 2.221.340  dozen 

647/648 I  738.104  dozen 

'  The  limits  have  not  been  adjusted  to  ac- 
count for  any  imporls  exported  after  December 
31.  1999. 

The  Cmiimillee  fur  the  Inipleiiient.ilimi  nt 
Textile  .V^reeiiienls  this  delemillied  ih.ll 
these  .11  liiins  t.ill  wilhiii  llie  liirei^n  .d'tairs 
exi.epluin  In  the  rulein.ikini;  |iru\  isimis  iit  "i 
U.S.C.  ,S,^.  11.01  II 

Sim  ereK 
I   Havdeii  H<i\d. 

.■\(  liniiCbairmiin.  lAnuiniUrf  lur  Ihr 
llliplriiifllliltion  (>l  irxlilr  .lijree/iirnfs 
UK  [)iH   00-lJ')').-.  Iiled  -)-JJ-O0,  B;4")  aiiij 
BtLLING  CODE  3S10-On  F 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Privacy  Act  of  1974:  System  of 
Records 

AGENCY:  Cotnmoditv  Futures  Trading; 

Clommission. 

ACTION:  Notice  of  revised  system  of 

rec;()rds.  CFTC-35,  Intt^ruffic.e  and 

Internet  E-Mail. 


SUMMARY:  This  notice  revises  CFTC;-35. 
tfie  C^ommissions  systems  of  records 
under  the  Privacy  Act  of  interoffice  and 
Internet  e-mail   The  revisions  reflect  the 
changes  in  the  maintenance  of  e-mail 
records  brought  about  by  a  change  in  the 
agenf:ys  computer  network.  The 
changes  are  technical  in  nature  and  do 
not  significantly  affect  the  privacy 
expectations  of  the  individuals  on 
whom  records  are  retrievable. 
DATES:  May  24.  2()()() 
FOR  FURTHER  INFORMATION  CONTACT: 
Stacy  Dean  Yochum,  Office  of  the 


Kxecutive  Director.  (202)  418-5157. 
(iommoditv  Futures  Trading 
Commission.  Three  Lafayette  Cientre. 
1155  21st  .Street  NVV.  Washingt(m.  DC 
20581.  syochum@cftc.gov. 
SUPPLEMENTARY  INFORMATION:  In 
accordant,  v,  ith  the  Privacy  Act  of 
1974.  5  LI.S.C.  522a.  and  the 
C'ommission's  implementing 
regulations,  17  CTR  part  14R.  the 
(iommissicm  is  publishing  revisions  to 
its  syst(>m  of  records.  CFTC-35, 
Interoffice  and  Internet  F-Mail.  The 
C^ommissions  recent  i;hange  in 
operating  networks  affected  the  location 
of  the  rec:ords  and  the  categories  of 
records  in  the  systems,  as  well  as  the 
storage,  safeguards,  dnd  retention  and 
dis[)osal  of  the  records 

Accordingly,  the  Commission  is 
giving  notice  of  the  following  revisions 
IoC:F-TC-35: 

CFTC-35 

SYSTEM  NAME: 

Interoffice  and  Internet  E-Mail 

SYSTEM  LOCATION: 

Mail  servers  in  each  system  location 
(Washington,  DC,  Chicago,  New  York, 
and  Los  Angeles)  retain  records. 
Records  are  backed  up  nightly  onto 
magnetic  tape  in  all  locations.  In 
Washington,  DC.  the  most  recent  two 
weeks  of  tapes  are  kept  in  locked  bo.xes 
and  tapes  with  information  covering  the 
prior  two  weeks  are  kept  at  an  off-site 
storage  facility  Tapes  with  information 
covering  the  most  recent  four- week 
period  are  kept  on-site,  in  a  sec  ured 
ansa,  in  the  (Chicago.  New  York  and  Los 
Angeles  locations. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

All  CFTC  employees  and  on-site 
contractors. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  on  the  use  of  the  interoffice 
and  Internet  e-mail  system,  including 
the  mailbox  name,  number  of  objects  in 
the  mailbox,  and  aggregate  size  of  the 
mailbox 

AUTHORmr  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  li.S.C.  301  and  section  12(b)(3)  of 
the  Commodity  Exchange  Act.  7  U.S.C. 
Hi(b)(3). 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM: 

The  records  are  used  by  CFTC 
network  administrators  who  have  a 
need  for  the  records  in  the  performance 
of  their  duties.  Sch)  also  the 
Commission's  "General  Statement  of 
Routine  L'ses,  "  Nos.  1,  and  2,  Privacy 
Act  Issuances.  1991  Comp.,  Vol  IV,  p. 


144   In  addition,  the  records  and  data, 
other  than  the  content  of  individual 
mailboxes,  may  also  be  disclosed  as 
necessar\'  to  c(jntrac:tors  as  necessary  for 
assessment,  modification,  or 
maintenance  of  the  e-mail  system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING.  ACCESSING.  RETAINING  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM 

STORAGE: 

Records  are  stored  on  the  mail  servers 
in  each  CFTC  location.  Servers  are 
backed  up  nightly  to  magnetic  tape.  In 
Washington.  DC;,  the  most  recent  two 
weeks  of  magnetic  tape  are  kept  in  a 
loc:ked  box  in  the  Computer  Room  and 
the  prior  two  weeks  are  kept  at  an  off- 
site  storage  facility  The  entire  four 
weeks  of  magnetic  tape  information  is 
kept  in  unlocked  boxes  in  a  secured  area 
in  the  (;hic:ago.  New  York  and  Los 
Angeles  locations. 

retrievabilpty: 

The  information  can  be  retrieved  by 
assigned  interoffice  or  Internet  mail 
address. 

SAFEGUARDS: 

Network  administrators  have  access  to 
the  e-mail  information.  This  access  is 
generally  limited  to  the  "header" 
information  d(?scribed  under 
"Categories  of  Records. "  In  addition,  the 
mailbox  owner  can  grant  access  to 
objects  in  the  mailbox  to  others.  The 
tapes  are  kept  in  locked  storage  boxes  in 
Washington,  DC,  and  only  network 
administrators  and  OIRM  management 
have  keys  to  the  locked  boxes.  In  the 
Chicago.  New  York  and  Los  Angeles 
locations,  tapes  are  kept  in  a  secured 
area.  Only  designated  office  personnel 
have  access  to  the  secured  area. 

RETENTION  AND  DISPOSAL: 

Records  on  magnetic  tape  are  retained 
for  four  weeks,  then  destroyed  as  the 
tape  is  written  over  with  new 
information.  Records  are  retained  on  the 
mail  servers  until  the  sender  and 
receiver  delete  the  information  from  the 
e-mail  system.  Internet  e-mail 
information  that  is  received  by  the 
postmaster  due  to  an  error  in  delivery  is 
considered  temporary'  and  is  destroyed 
after  the  problem  is  corrected.  When  an 
employee  leaves  the  Commission,  the 
employee's  mailbox  is  deleted  unless 
the  employee  or  the  employee's 
administrative  officer  requests  that  the 
mailbox  be  retained  in  order  to  recover 
work-related  information. 

SYSTEM  MANAGER  AND  ADDRESS: 

Network  Manager,  Commodity 
Futures  Trading  Commission.  Three 
Lafayette  Centre,  1155  21st  Street  NW., 
Washington,  DC  20581. 


Federal  Register/ Vol.  65.  No.  101 /Wednesday,  May  24.  2000/Notices 


33525 


NOTIFICATION  PROCESS: 

Individuals  seeking  to  determine 
whether  the  system  of  records  contains 
information  about  themselves,  seeking 
access  to  records  about  themselves  in 
the  system  of  records,  or  contesting  the 
content  of  records  about  themselves 
should  address  written  inquiries  to  the 
FOI,  Privacy  and  Sunshine  Acts 
Compliance  Staff.  Commodity  Futures 
Trading  Commission,  Three  Lafayette 
Centre,  1155  21st  Street  NW.. 
Washington.  DC  20581. 

RECORD  ACCESS  PROCEDURES: 

See  "Notification  Procedures"  above. 

CONTESTING  RECORDS  PROCEDURES: 

See  "Notification  Procedures"  above. 

RECORD  SOURCE  CATEGORIES: 

Internet  e-mail,  interoffice  e-mail. 

Issued  in  Washinglmi.  DC.  mi  Md\  17. 
2(1(10 

B\  the  Cmninlssimi. 

lean  \.  Webb, 

.S('(  rf'liin  i>l  Ihr  Conuuission 

IKK  Dm     (l()-i:;')2()  Kileil  ,")-2:i-(l();  H:4:)  .iml 

BILLING  CODE  6351-01-M 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

Petition  Requesting  Rule  Declaring 
Natural  Rubt)er  Latex  a  Strong 
Sensitizer;  Extension  of  Comment 
Period 

agency:  Consumer  Product  Safety 

Commission. 

ACTION:  Notice  of  extension  of  comment 

period. 

SUMMARY:  The  Commission  is  extending 
its  comment  period  to  receive 
information  concerning  a  petition 
asking  the  Commission  to  declare 
natural  rubber  latex  a  strong  sensitizer 
under  the  Federal  Hazardous 
Substances  Act  ("FHSA").  In  response 
to  seven  requests,  the  Commission  is 
extending  the  comment  period  to  allow 
submission  of  comments  30  days  after 
the  original  comment  period  of  May  22, 
2000. 

DATES:  The  Office  of  the  Secretan,' 
should  receive  comments  on  the 
petition  by  June  21.  2000. 
ADDRESSES:  Comments,  preferably  in 
five  copies,  on  the  petition  should  be 
mailed  to  the  Office  of  the  Secretary. 
Consumer  Product  Safety  Commission, 
Washington,  DC  20207;  telephone  (301) 
504-0800;  or  delivered  to  the  Office  of 
the  Secretary.  Room  502.  4330  East- 
West  Highway.  Bethesda,  Maryland 
20814.  Comments  may  also  be  filed  by 
telefacsimile  to  (301)  504-0127  or  by 


email  to  cpsc-os@cpsc,gov.  Comments 
should  be  captioned  "Petition  HP  00-2, 
Petition  on  Natural  Rubber  Latex."  A 
copy  of  the  petition  is  available  for 
inspection  at  the  Commission's  Public 
Reading  Room.  Room  419,  4330  East- 
West  Highv\'ay,  Bethesda,  Manland. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

information  about  the  substance  of  the 
petition  call  or  write  to  Suzanne  Barone, 
Ph.D.,  Directorate  for  Health  Sciences. 
U.S.  Consumer  Product  Safety 
Commission,  Washington,  DC  20207: 
telephone  (301)  504-0477,  extension 
1196.  For  information  about  submitting 
comments  call  or  write  to  Rockelle 
Hammond.  Office  of  the  Secretary, 
Consumer  Product  Safety  Commission, 
Washington,  DC  20207;  telephone  (301) 
504-0800,  e.xt.  1232. 

SUPPLEMENTARY  INFORMATION:  On  March 
21,  2000,  the  Commission  published  a 
notice  announcing  that  it  has  docketed 
a  petition  asking  that  the  Commission 
declare  natural  rubber  latex  ("NRL")  a 
strong  sensitizer  and  requesting 
comments  on  the  petition.  65  FR  15133. 
The  petitioner,  Debi  Adkins,  editor  of 
Latex  Allergy  News,  asserts  that  a 
portion  of  the  population  is  allergic  to 
NRL  and  can  become  seriously  ill  after 
contact  with  consumer  products  that 
contain  NRL.  The  March  21  Federal 
Register  notice  provided  for  a  60-day 
comment  period  to  end  May  22,  2000. 
The  Commission  has  received  seven 
requests  to  extend  the  comment  period. 
Four  letters  requested  a  30-day 
extension,  two  letters  requested  60  days, 
and  another  asked  for  90  days.  After 
considering  these  requests,  the 
Commission  has  decided  to  extend  the 
comment  period  30  days  until  June  21. 
2000.' 

The  Commission  will  consider  the 
comments  received  on  the  petition,  as 
well  as  information  presented  by  the 
staff,  and  will  decide  whether  to  grant 
or  deny  the  petition.  Should  the 
Commission  decide  to  grant  the  petition 
and  begin  a  rulemaking  proceeding, 
there  would  be  another  opportunity  for 
the  public  to  comment  before  the 
Commission  could  issue  a  rule  declaring 
NRL  a  strong  sensitizer. 

Dated:  May  18.  2000. 
Sadye  E.  Dunn, 

Srcrrtan . 

|FR  Dot;.  00-12994  Filed  5-2,3-00;  8:4,t  am] 

BILUNG  CODE  6355-01 -P 


U.'hairman  .^nn  Brown  and  Cominissuiner  Mar\ 
Gall  voted  tn  extend  the  i  omment  period  3U  days, 
Cummissioner  Thomas  Moore  voted  for  a  b(l-da\ 
extension 


CORPORATION  FOR  NATIONAL  AND 
COMMUNITY  SERVICE 

Revision  of  Currently  Approved 
Information  Collection;  Comment 
Request 

AGENCY:  Corporation  for  National  and 
Community  Service. 
ACTION:  Notice. 

SUMMARY:  The  Corporation  for  National 
and  Community  Service  (hereinafter  the 
"Corporation"),  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  conducts  a 
preclearance  consultation  program  tn 
provide  the  general  public  and  Federal 
agencies  with  an  opportunity  to 
comment  on  proposed  and/or 
continuing  collections  of  information  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (PRA95)  (44 
U.S.C.  3506(c)(2)(A)).  This  program 
helps  to  ensure  that  requested  data  can 
be  provided  in  the  desired  format. 
reporting  burden  (time  and  financial 
resources)  is  minimized,  collection 
instruments  are  clearly  understood,  and 
the  impact  of  collection  requirement  on 
respondents  can  be  properly  assessed. 
This  form  is  available  in  alternate 
formats.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TTYTDD)  may  call  (202)  606-5256 
between  the  hours  of  9:00  a.m.  and  4:30 
p.m.  Eastern  time.  Monday  through 
Friday. 

Currently,  the  Corporation  is 
soliciting  comments  concerning  the 
revision  of  its  AmeriCorps  National 
Referral  Card  (OMB  Control  Number 
3045-0004,  with  an  expiration  date  of  8' 
31/2000).  Copies  of  the  information 
collection  request  can  be  obtained  by 
contacting  the  office  listed  below  in  the 
ADDRESSES  section  of  this  notice. 
DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
ADDRESSES  section  by  luly  24.  2000. 
ADDRESSES:  Send  comments  to  the 
Corporation  for  National  and 
Community  Service.  Attn:  Noel 
McCaman.  Director.  AmeriCorps 
Recruitment  Office.  1201  New  York 
Avenue.  NW.,  Suite  8711.  Washington. 
DC  20525. 

FOR  FURTHER  INFORMATION  CONTACT:  Noel 
McCaman.  (202)  606-5000.  ext.  443.  or 
by  e-mail  at  NMccaman@cns.gov. 
SUPPLEMENTARY  INFORMATION: 

Comment  Request 

The  Corporation  is  particularly 
interested  in  comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessar\' 
for  the  proper  performance  of  the 
functions  of  the  Corporation,  including 
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whether  the  information  will  have 
pracitical  utility; 

•  Evaluate  the  accuracv  of  the 
agen(:y?s  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  tho.se  who 
are  to  respond,  including  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  f  g  ,  permitting 
electronic  submi.ssions  of  responses. 

Background 

The  AmeriCorps  National  Referral 
Card  is  submitted  by  potential 
AmeriCorps  members  to  the  Corporation 
for  National  Service  for  input  into  a 
national  recxuitment  referral  database 
and  the  information  provided  is 
distributed  to  approved  AmeriCorps 
programs.  The  programs  then  contact 
individuals  who  have  completed  the 
form  and  ask  them  to  formallv  apply  for 
AmeriCorps  member  positions 

Current  Action 

The  Corporation  seeks  to  revise  the 
current  AmeriCorps  National  Referral 
Card  in  order  to  determine: 

(1)  (atizenship  or  if  applicant  is  a 
lawful  permanent  resident  alien  of  the 
United  .States  (a  statutory  requirement 
for  participation  in  AmeriCorps); 

(2)  Knowledge  of  foreign  languages. 
(The  current  card  asks  only  about 
Spanish  language  skills); 

(:<)  If  the  individual  is  interested  in 
serving  in  a  summer  program;  and 

(4)  The  geographic  area(s)  in  which 
the  individual  would  prefer  to  serve. 

Typf  of  HfviHW  Revision  of  a 
currently  approved  collection 

Agency  Corporation  for  National  and 
Community  Servic:e. 

Title:  Amerif  iorps  National  Referral 
Card. 

OMB  Number  .3045-()()04 

Agency  Number  None 

Affected  Public:  Individuals  and 
households. 

Tntal  Respondents:  100.000  (50.000 
through  the  Corporation  s  1-HOO 
number,  and  30,000  through  the 
Corporation's  website). 

Frec]uency:  One  respon.se  per 
individual  (optional  collection). 

Average  Time  Per  Response  3 
minutes. 

Estimated  Total  Burden  Hours:  5.000 
hours 

Total  Burden  Cost  (capital/startup): 
None. 


Total  Burden  Cost  (operating/ 
maintenance  I:  S42.900—(  1-800  number 
costs  and  SO. 00  for  the  website) 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record. 

Drfled.  May  19.  2000 
Noel  V.  McCaman, 

Director  ofAnwriCorps  Recruitment. 
C.orpurtition  for  \atianal  and  Communitv 
ServK  f 

\¥R  Dim    00-1  i082  Filed  S-2.1-00;  8  4.S  am] 

BILUNO  COOe  80SO-29-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Availability  of  Government-Owned 
Inventions  for  Licensing 

agency:  Department  of  the  Navy,  DQD. 
ACTION:  Notice. 

SUMMARY:  The  inventions  listed  below 
are  assigned  to  the  United  States 
(Government  as  represented  by  the 
Sef:retary  of  the  Navy  and  are  made 
available  for  licensing  by  the 
Bejpartment  of  the  Navy. 

Copies  of  patents  cited  are  available 
from  the  Commissioner  of  Patents  and 
Trademarks,  Washington.  DC  20231.  for 
S3. 00  each  Requests  for  copies  of 
patents  must  include  the  patent  number 
Copies  of  patent  applications  cited  are 
available  from  the  National  Technical 
Information  Service  (NTIS).  Springfield. 
VA  22161  for  $6.95  each  (SlO  95  outside 
North  American  Continent).  Requests 
for  copies  of  patent  applications  must 
include  the  patent  application  serial 
number  Claims  are  deleted  from  the 
copies  of  patent  applications  sold  to 
avoid  premature  disclosure. 

The  following  patents  and  patent 
applications  are  available  for  licensing: 
Patent  5.926.507:  QUOTIENT  CODING 
MODEM;  filed  R  lulv  1997;  patented 
20  luly  19997/ 
Patent  5.951.757:  METHOD  FOR 
MAKING  SILICON  (GERMANIUM 
ALLOY  AND  ELECTRIC  DEVICE 
STRl!(TURES;  filed  6  May  1997; 
patented  14  September  1999  // 
Patent  5.960.732:  LINE  CHARGE 
DEPLOYMENT  APPARATUS;  filed  19 
December  1997;  patented  5  October 
1999  // 
Patent  5.961.661:  CERAMIC 
STRU(n'URE  WITH  BACKFILLED 
CHANNELS;  filed  16  September  1998; 
patented  5  October  1999  //Patent 
5,961,895:  MULTI-STAGE-SYSTEM 
FOR  MICROBUBBLE  PRODUCTION; 


filed  19  June  1997;  patented  5  October 
1999.// 
Patent  5,963,169:  MULTIPLE  TUBE 
PLASMA  ANTENNA;  filed  29 
September  1997;  patented  5  October 
1999.//Patent  5,963,591:  SYSTEM 
AND  METHOD  FOR  STOCHASTIC 
CHARACTERIZATION  OF  A  SIGNAL 
WITH  FOUR  EMBEDDED 
ORTHOG(JNAL  MEASUREMENT 
DATA  ITEMS;  filed  13  September 
1996;  patented  5  (October  1999.// 
Patent  5,963.887:  APPARATUS  FOR 
OPTIMIZING  THE  ROTATIONAL 
SPEED  OF  COOLING  FANS;  filed  12 
November  1996;  patented  5  October 
1999.// 
Patent  5.964,018:  BELT  REPAIR 
SYSTEM  AND  METHOD;  filed  15 
August  1997;  patented  12  October 
1999.//Patent  5,964.175: 
CONFORMAL  DETACHABLE 
PLATFORM  ARRAY;  filed  25 
September  1997;  patented  12  October 
1999.// 
Patent  5.965.199:  CORROSION- 
RESISTANT  COATING  PREPARED 
BY  THE  THERMAL 
DECOMPOSITION  OF  LITHIUM 
PERMANGANATE;  filed  29 
September  1997;  patented  12  October 
1999.//Patent  5.965.268:  CARBON- 
BASED  COMPOSITES  DERIVED 
FROM  PHTHALONITRILE  RESINS; 
filed  26  June  1998;  patented  12 
October  1999.// 
Patent  5.966.414:  SYSTEM  AND 
METHOD  FOR  PROCESSING 
SIGNALS  TO  DETERMINE  THEIR 
ST(3CHASTIC  PROPERTIES;  filed  28 
March  1995;  patented  12  October 
1999.//Patent  5.966.858:  BAFFLED 
MUZZLE  BRAKE  AND  SEAL 
SYSTEM  FOR  SUBMERGED  GUN 
OPERATION;  filed  23  March  1998; 
patented  19  October  1999.// 
Patent  5.967,012:  WASTE  AEROSOL 
CONTAINER  PROCESSOR;  filed  19 
November  1996;  patented  19  October 
1999.// 
Patent  5,969,072:  SILYL  AND  SILOXYL 
SUBSTITUTED  CARBORANES  WITH 
UNSATLIRATED  ORGANIC  END 
GROUPS;  filed  27  February  1998; 
patented  19  October  1999. //Patent 
5,969,244;  SWITCH  ASSEMBLY  FOR 
WITHSTANDING  SHOCK  AND 
VIBRATION;  filed  13  April  1998; 
patented  19  October  1999. //Patent 
5,969,429:  BREATHING  APPARATUS 
HAVING  ELECTRICAL  POWER 
SUPPLY  ARRANGEMENT  WITH 
TURBINE-GENERATOR  ASSEMBLY; 
filed  15  August  1997;  patented  19 
(October  1999. //Patent  5,969,581: 
OPTO-ELECTRONICALLY 
CONTROLLED  RF  WAVEGUIDE;  filed 
28  May  1998;  patented  19  October 
1999. /'/Patent  5.969.608:  MAGNETO- 
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INDUCTIVE  SEISMIC  FENCE:  filed  23 
February  1998;  patented  19  October 
1999. //Patent  5,969.978:  READ/ 
WRITE  MEMORY  ARCHITECTURE 
EMPLOYING  CLOSED  RING 
ELEMENTS:  filed  30  September  1998; 
patented  19  October  1999.// 

Patent  5,970,779:  SYSTEM  AND 
METHOD  FOR  CALIBRATING 
ACCELEROMETER  OVER 
LOW(OCEAN  WAVE)  FREQUENCIES; 
filed  15  September  1997;  patented  26 
October  1999. //Patent  5,970,899: 
DL\CXDNAL  HATCH  SYSTEM  FOR 
SHIPS:  filed  14  August  1997;  patented 
26  October  1999.// 

Patent  5,972,136:  LIQUID 

PROPELLANT;  filed  9  May  1997; 
patenWd  26  October  1999. //Patent 
5,972,714;  ATMOSPHERIC  OZONE 
CONCENTRATION  DETE(TrOR:  filed 
29  March  1996;  patented  26  October 
1999.// 

Patent  5,973,051:  MASS  LOADED 
COATING  AND  METHOD  FOR 
REDUCING  THE  RESONANT 
FREQUENCY  OF  A  CERAMIC  DISC: 
filed  27  September  1993;  patented  26 
October  1999.//Patent  5,973,653: 
INLINE  COAXIAL  BALUN-FED 
ULTRA  WIDEBAND  CORNU 
FLAREDORN  ANTENNA:  filed  31 
July  1997;  patented  26  October  1999. 
//Patent  5.973,824:  AMPUFICATION 
BY  MEANS  OF  DYSPROSIUM 
DOPED  LOW  PHONON  ENERGY 
GLASS  WAVEGUIDES;  filed  29 
August  1997;  patented  26  October 
1999.//Patent  5,973,994:  SURFACE 
LAUNCHED  SONOBUOY;  filed  20 
April  1998;  patented  26  October 
1999.// 

Patent  5,975,942:  MECHANICAL 
STRAIN  RELIEF;  filed  19  September 
1997;  patented  2  November  1999,// 

Patent  5.976,444:  NANOCHANNEL 
GLASS  REPUCA  MEMBRANES:  filed 
24  September  1996;  patented  2 
November  1999.// 

Patent  5,977,918:  EXTENDIBLE 
PLANAR  PHASED  ^RRAY  MAST; 
filed  25  September  1997;  patented  2 
November  1999.// 

Patent  5,978.646:  METHOD  AND 
APPARATUS  FOR  SIMULATING  A 
LOFARGRAM  IN  A  MULTIPATH 
SONAR  SYSTEM;  filed  10  July  1997; 
patented  2  November  1999. //Patent 
5.978.647:  METHOD  AND 
APPARATUS  FOR  SIMULATING 
AUTOCORRELATION 
COEFnCIENTS  IN  A  MULTIPATH 
SONAR  SYSTEM;  filed  10  July  1997; 
patented  2  November  1999.//Patent 
5,978,834:  PLATFORM 
INDEPENDENT  COMPUTER 

interface;  software 
responsive  to  scripted 


COMMANDS:  filed  30  September 
1997;  patented  2  November  1999.// 

Patent  5,980,853:  AROMATIC 
ACETYLENES  AS  CARBON 
PRECURSORS;  filed  8  October  1998; 
patented  9  November  1999.// 

Patent  5,981,297:  BIOSENSOR  USING 
MAGNETICALLY-DETECTED  LABEL; 
filed  5  February  1997:  patented  9 
November  1999,//Patent  5,981.678: 
POLYMER  PRECURSOR 
COMPOSITION.  CROSSLINKED 
POLYMERS.  THERMOSETS  AND 
CERAMICS  MADE  WITH  SILYL  AND 
SILOXYL  SUBSTITUTED 
CARBORANES  WITH 
UNSATURATED  ORGANIC  END 
GROUPS;  filed  27  February  1998: 
patented  9  November  1999.// 

Patent  5.982.420:  AUTOTRACKING 
DEVICE  DESIGNATING  A  TARGET; 
filed  21  January  1997;  patented  9 
November  1999.// 

Patent  5.983.067:  METHOD  AND 
APPARATUS  FOR  SIMULATING 
CROSS-CORRELATION 
COEFFICIENTS  IN  A  MULTIPATH 
SONAR  SYSTEM:  filed  10  July  1997: 
patented  9  November  1999. //Patent 
5.983.821:  MULTILINE  TOW  CABLE 
ASSEMBLY  INCLUDING  SWIVEL 
AND  SLIP  RING;  filed  12  August 
1998;  patented  16  November  1999.// 

Patent  5.985,173:  PHOSPHORS 
HAVING  A  SEMICONDUCTOR  HOST 
SURROUNDED  BY  A  SHELL;  filed  18 
November  1997;  patented  16 
November  1999.//Patent  5.985.523: 
METHOD  FOR  IRRADL\TING 
PATTERNS  IN  OPTICAL 
WAVEGUIDES  CONTAINING 
RADIATION  SENSITIVE 
CONSTITUENTS;  filed  9  September 
1996;  patented  16  November  1999.// 

Patent  5,986,032:  LINEAR 
METALLOCENE  POLYMERS 
CONTAINING  ACETYLENIC  AND 
INORGANIC  UNITS  AND 
THERMOSETS  AND  CERAMICS 
THEREFROM;  filed  14  March  1997; 
patented  16  November  1999. //Patent 
5,986.757:  CORRECTION  OF 
SPECTRAL  INTERFERENCES 
ARISING  FROM  CN  EMISSION  IN 
CONTINUOUS  AIR  MONITORING 
USING  INDUCTIVELY  COUPLED 
PLASMA  ATOMIC  EMISSION 
SPECTROSCOPY;  filed  17  September 
1997;  patented  16  November  1999.// 
Patent  5,986,784:  ADAPTIVE 
POLARIZATION  DIVERSITY 
DETECTION  SCHEME  FOR 
COHERENT  COMMUNI(L\TIONS 
AND  INTERFEROMETRIC  FIBER 
SENSORS;  filed  12  December  1994; 
patented  16  November  1999.// 
Patent  5,987,362:  FINAL  APPROACH 
TRAJECTORY  CONTROL  WITH 
FUZZY  CONTROLLER;  filed  6 


October  1997:  patented  16  November 
1999. //Patent  5.987.397:  NEURAL 
NET\VORK  SYSTEM  FOR 
ESTIMATION  OF  HELICOPTER 
GROSS  WEIGHT  AND  CENTER  OF 
GRAVITY  LOCATION:  filed  13  March 
1998:  patented  23  November  1999.// 
Patent  5.987.962:  COPPER  CRUSHER 
GAUGE  HOLDER:  filed  15  September 
1997:  patented  23  November  1999.// 

Patent  5.989.087:  LIDAR  DETECTION 
USING  SHADOW  ENHANCEMENT: 
filed  18  March  1998;  patented  23 
November  1999.// 

Patent  5.990.679;  METHOD  USING 
CORRECTIVE  FACTORS  FOR 
DETERMINING  A  M.\GNETIC 
GRADIENT:  filed  22  October  1997: 
patented  23  November  1999. //Patent 
5.990.829:  SPINNING  FOCAL  PLANT 
ARRAY  CAMERA  PARTICUL.\RLY 
SUITED  FOR  REAL  TIME  PATTERN 
RECOGNITION:  filed  3  July  1998; 
patented  23  November  1999.// 

Patent  5.991.036:  TWO-DIMENSIONAL 
OPTO-ELECTROKIC  IMAGER  FOR 
MILLIMETER  AND  MlCROWA\'E 
ELECTRO-MAGNETIC  RADL\TION; 
filed  30  September  1997;  patented  23 
November  1999.//Patent  5.991.537: 
VXI  TEST  EXECUTIVE;  filed  16 
September  1997;  patented  23 
November  1999.//Patent  5.991.815: 
METHOD  OF  SLTPLYING  MULTIPLE 
LOADS  FROM  MULTIPLE  SOURCES 
0\'ER  AN  INTERCONNECTED 
NETWORK  OF  DEFINED  PATHS; 
filed  19  June  1997:  patented  23 
November  1999.//Patent  5.991.829: 
METHOD  OF  SENSING  TARGET 
STATUS  IN  A  LOCAL  AREA 
NETWORK:  filed  29  March  1994: 
patented  23  November  1999.// 

Patent  5,992.077:  NOSE  CONE  AND 
METHOD  FOR  ACOUSTICALLY 
SHIELDING  AN  UNDERWATER 
VEHICLE  SONAR  ARRAY:  filed  18 
March  1998;  patented  30  November 
1999.//Patent  5,992,226: 
APPARATUS  AND  METHOD  FOR 
MEASURING  INTERMOLECULAR 
INTERACTIONS  BY  ATOMIC  FORCE 
MICROSCOPY:  filed  8  May  1998: 
patented  30  November  1999. //Patent 
5,992.584:  DASHPOT  FOR  POWER 
CYLINDER;  filed  26  March  1996: 
patented  30  November  1999.// 

Patent  5.994,610:  METHOD  OF 
SUPPRESSING  THERMITE 
REACTIONS  IN  PLASMA  ARC 
WASTE  DESTRUCTION  SYSTEM; 
filed  8  May  1998;  patented  30 
November  1999.//Patent  5,994,884: 
BOOSTER  CIRCUIT  FOR  FOLDBACK 
CURRENT  LIMTTED  POWER 
SUPPLIES:  filed  27  August  1998; 
patented  30  November  1999.// 
Patent  5,995,803:  METHOD  AND 
APPARATUS  FOR  SIMULATING  A 
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MULTIPATH  SONAR  SYSTEM;  fil.'d 
10  lulv  1997:  patented  30  November 
1999  // 

Patent  5,996,401:  LEAK  TEST 
ADAPTER  SYSTEM:  filed  27  August 
199H:  pattmted  7  December  1999.// 
Patent  5.99K..S03:  REUSABLE  t;AS- 
POVVERED  HAND  CRENADE;  Tded  27 
April  199H:  patented  7  December 
1999. //Patent  .S, 99b, 525: 
BELLMdl  ITH  EXIT  ANtiLE 
ADAPTER:  filed  ti  inly  1998;  patented 
7  December  1999,//Patf!nt  5.99H,630: 
SYSTEM  FOR  SUPPRESSINC; 
CAVITATION  IN  A  HYDRAULIC 
COMPONENT:  filed  18  March  1998; 
patented  7  December  1999.// 

Patent  5.997.138:  DIVERS  FACE  MASK 

havinc  aspheric:.  af(jcal  lens 
system  providing  unit 
ma(;nific:ati()N  for  use  as  a 
window  between  air  and 

WATER:  filed  20  July  1998;  patented 
7  December  1999.// 
Patent  5,998,874:  ULTRAHI(;H 
DENSITY  CHARGE  TRANSFER 
DEVIC:E:  filed  13  October  1994. 
patented  7  December  1^»49  // 
Patent  5.999,212:  METHOD  AND 
APPARATUS  FOR  INFRARED 
DETECTION  OF  A  MOVING  TARC^E-TT 
IN  THE  PRESENC:E  OF  SOLAR 
CLUTTER:  filed  31  Iidv  1997; 
patent(;d  7  December  1999. //Patent 
5.999.292:  SACiNAC 
INTERFEROMETER  AMPLITl  IDE 
MODULATOR  BASED 
DEMULTIPLEXER:  filed  20  February 
1998:  patented  7  December  1999.// 
Patent  5,949,843:  CLASSIFICATION 
SYSTEM  AND  METHOD  US1N(; 
COMBINED  INFORMATION 
TESTINC;:  filed  2  May  1997;  patented 
7  December  1999.// 
Patent  6.000.851:  ADIUSTABLE 
ELECTRIC  MOTOR  BEARINC; 
SYSTEM;  filed  10  December  1997: 
patented  14  December  1999.// 
Patent  6,001,237:  ELECrROCHEMK lAL 
FABRICATK  )N  ( )F  (  :APA(  :IT(  )RS: 
filed  2  December  1997;  patented  14 
December  1999. //Patent  6,001.587: 
CHEMICALLY  SPECIFIC 
PATTERNING  ON  SOLID  SURFACES 
USING  SI  IRFACE  IMMOBILIZED 
ENZYMES;  filed  8  April  1997; 
patented  14  December  1999. //Patent 
6.001.715:  NON-THERMAL  PROCESS 
FOR  ANNEALING  CRYSTALLINE 
MATERIALS:  filed  26  |une  1996; 
patented  14  December  1999. //Patent 
6.001.926:  FIBER-REINFORCED 
PHTHALONITRILE  ClOMPOSITE 
CURED  WITH  LOW-REACTIVITY 
AROMATIC  AMINE  CURINX;  ACIENT; 
filed  2  October  1997;  patented  14 
December  1999.// 
Patent  6,002,649:  TAPERED  CYLINDER 
ELECTRO- ACOUSTIC  TRANSDUCER 


WITH  REVERSED  TAPERED  DRIVER; 
filed  16  September  1997;  patented  14 
December  1999. //Patent  6,002.914: 
METHOD  AND  APPARATUS  FOR 
SIMULATING  REVERBER.ATION  IN 
A  MULTIPATH  SONAR  SYSTEM: 
filed  10  )ulv  1997:  patented  14 
December  1999.// 

Patent  6,005,568:  CDMPLTER  SYSTEM 
PROVIDING  PLATFORM 
INDEPENDENT  UNIVERSAL  CLIENT 
DEVK:E:  filed  30  September  1997; 
patented  21  December  1999.// 

Patent  6,006.145:  METHOD  AND 
APPARATUS  FOR  DIRECTING  A 

puRSUiNc;  vehic:le  to  a  target 

WITH  INTELLIGENT  EVASION 
CAF'ABILITIES;  filed  30  lune  1997: 
patented  21  December  1999.// 
Pattmt  6,007,278:  DEVICE  FC3R 

mac:hining  an  interior 
surfac;e  of  a  tubular  object: 

filed  5  September  1996:  patented  28 
December  1999  //Patent  6,007,926: 
PHASE  STABILIZATION  OF 
ZIRC::ONIA;  filed  30  January  1997: 
patented  28  December  1999.// 
Patent  6,008,641:  METHOD  USING 
CORRECTIVE  FACTORS  FOR 

ALiciNiNc;  A  mac;netic 

CiRADIOMETER;  filed  22  October 
1997:  patented  28  December  1999.// 
Patent  6.009,045:  ADVANCED 

VERTICAL  ARR.-\Y  BEAMFORMER: 
filled  13  .AuKUSt  1998:  patented  28 
December  1999. //Patent  6,009,185: 
NEl  ;RAL  NETWORK  BASED 
C:C)NTACT  STATE  ESTIMATOR:  filed 
7  May  1996:  patented  28  December 
1999.// 

Patent  application  09  1 11.370: 
CLASSIFICATION  OF  IM.-\c;ES 
USING  A  DICTIONARY  OF 
COMPRESSED  TIME-FREQUENCY 
ATOMS:  filed  30lune  1998.// 

Patent  application  09/287,170:  FLOW 
RELEASE  ELASTOMERIC:  EfECTION 
SYSTEM:  filed  2  Aprd  1999.// 

Patent  application  09/332,407: 
PRECISION  HINGE  MOUNTING 
STOPS,  filed  14  lune  1999.//F'atent 
application  09/337.222:  FLEXIBLE 
CABLE  PROVIDING  EMI  SHIELDING; 
filed  7  lune  1999. //Patent  application 
09/379.210:  SYSTEM  AND  METHOD 
FOR  DETECTION  OF  WHITE  NOISE 
IN  SPARSE  DATA  SETS:  filed  20 
Augu.st  1999.// 

Patent  applic:ation  09/435,832: 
OPTICAL  FILTERS  BASED  ON 
UNIFORM  ARRAYS  OF  METALLIC 
WAVEC;UIDES:  filed  8  November 
1999.// 

Patent  application  09/448.765: 
INTEGRATED  OBJECT-ORIENTED 
FR.\ME\VORK  FOR  MULTIPLE 
DATA  TYPES;  filed  24  November 
1999.// 


Patent  application  09/450.439: 
PRODUCTION  OF  HOLLOW  METAL 
MICROCYLINDERS  FROM  LIPIDS: 
filed  30  November  1999. //Patent 
application  09/451.718:  ZEUS++ 
CODE  TOOL,  A  METHOD  FC3R 
IMPLEMENTING  SAME,  AND 
STORAGE  MEDIUM  STORING 
C:OMPLTER  READABLE 
INSTRUCTIONS  FOR 
INSTANTIATING  THE  ZEUS-t-t-C:ODE 
TOOL:  filed  1  December  1999. //Patent 
application  09/457,007:  A 
TECHNIQUE  FOR  ESTIMATING  THE 
POSE  OF  SURFACE  SHAPES  USING 
TRIPOD  OPERATORS:  filed  8 
December  1999. //Patent  application 
09/457,521:  METHC3D  AND  DESIGN 
FOR  THE  SUPPRESSION  OF  SINGLE 
EVENT  UPSET  FAILURES  IN 
DIGITAL  CIRCUITS  MADE  FROM 
GAAS  AND  RELATED  COMPOUNDS; 
filed  9  December  1999.// 

Patent  application  09/464.090: 
PENTACENE  DERIVATIVES  AS  RED 
EMITTERS  IN  ORGANIC  LIGHT 
EMITTING  DEVICES;  filed  16 
December  1999.// 

Patent  application  09/476.332: 

AUTONOMOUS  SURVEY  SYSTEM 
(AUTCJ  SURVTY):  filed  3  January 
2000. //Patent  application  09/477,147: 
ENERGY  ABSORBING 
COUNTERMASS  ASSEMBLY;  filed  5 
January  2000. //Patent  application  09/ 
477,149:  ROCKET  MOTOR  WITH 
DESENSITIZER  INIECTOR;  filed  4 
lanuary  2000. //Patent  application  09/ 
477.941:  C:HEMICAL  AND 
BIOLOGICAL  WARFARE 
DECONTAMINATING  SOLUTION 
USING  BLEACH  ACTIVATORS;  filed 
5  January  2000.// 

Patent  application  09/480,422:  DUAL 
ADJUSTING  OVERRIDE  PRECISICDN 
SWITCH  ACTIVATOR;  filed  10 
januarv  2000. //Patent  application  09/ 
480,535:  PARTICLE  SIZING 
TECHNIQUE;  fited  10  January  2000/ 
/Patent  application  09/504.396:  AIR 
SUPPLY  SYSTEM  PARTICULARLY 
SUITED  TO  REMOVE 
C:ONTAMINANTS  CREATED  BY 
CHEMICAL.  BIOLOGICAL  OR 
RADIOLOGICAL  CONDITIONS;  filed 
15  February-  2000.// 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

John  G.  Wynn,  Associate  Counsel. 
Intellectual  Property,  Office  of  Naval 
Research  (Code  OOCC).  Arlington,  VA 
22217-5660,  telephone  (703) 696-4004. 

(Authority:  35  U.S.C.  207;  37  CFR  Part 
404} 
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Dated:  May  12.  2000. 
|.  L.  Roth, 

Lieutenant  Commander,  fudge  Advocate 
General's  Corps.  U.S.  S'avy.  Federal  Register 
Liaison  Officer. 
[FR  Doc.  00-12eGS  Filed  5-23-00;  8:45  am] 

BILLING  COOe  M10-^F-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP9»-355-002] 

Baltimore  Gas  and  Electric  Company; 
Notice  of  Rling 

May  18.  2000. 

Take  notice  that  on  May  1 ,  2000. 
Baltimore  Gas  and  Electric  Company 
(BGE),  and  Columbia  Gas  Transmission 
Corporation  (Columbia)  separately  filed 
reports  to  comply  with  a  Commission 
order  issued  July  29.  1999,  in  Docket 
No.  RP99-355-600.  The  fdings  report 
on  the  parties'  efforts  to  develop  an 
unbundling  program  with  BGE  tliat  does 
not  require  waiver  of  the  Commission's 
shipper  must  have  title  policy. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory'  Commission. 
888  First  Street,  NE.  Washington.  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  fding  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 

Linwcxxl  A.  Watson,  Jr., 

Acting  Secretary-. 

(FR  Doc.  00-13011  Filed  5-23-00;  8:45  am) 

BILUNG  CODE  871 7-01 -M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EFOO-201 1-000] 

United  States  Department  of  Energy— 
Bonneville  Power  Administration; 
Order  Approving  Rates  on  an  Interim 
Basis  and  Providing  Opportunity  for 
Additional  Comments 

Issued  May  19.  2000. 

In  this  order,  we  approve  the 
Bonneville  Power  Administration's 
(Bonneville)  proposed  rates  on  an 
interim  basis,  pending  our  full  review 
for  final  approval.  We  also  provide  for 
an  additional  period  of  time  for  the 
parties  to  file  comments. 

Background 

On  March  21,  2000,  the  Bonneville 
Power  Administration  (Bonneville)  filed 
a  request  for  interim  and  final  approval 
of  an  adjustment  of  its  Firm  Power 
Products  and  Services  rate  schedule 
(FPS-96R)  in  accordance  with  the 
Pacific  Northwest  Electric  Power 
Planning  and  Conservation  Act 
(Northwest  Power  Act)  ^  and  Subpart  B 
of  Part  300  of  the  Commission's 
regulations. 2  FPS-96R  was  previously 
approved  by  the  Commission  for  a  ten- 
year  period  through  September  30. 
2006.3  xhe  fding  incorporates  into  FPS- 
96R  seasonally  and  diuraally  adjusted 
rates  for  the  capacity  without  energy 
product;  the  rates  were  inadvertently 
omitted  when  the  rate  schedule  was 
originally  adopted.  Botmeville  contends 
that  the  purpose  of  this  filing  is  to  allow 
Bonneville  to  recover  the  costs  that  are 
incurred  by  Bonneville  offering  this 
product,  as  the  inadvertent  omission 
could  distort  the  revenue  requirements 
already  adopted  by  the  Commission. 
Bonneville  states  that  no  other  aspect  of 
FPS-96R  is  being  adjusted,  and  it 
otherwise  continues  in  full  force  and 
effect  through  September  30.  2006. 

In  accordance  with  the  statutory 
procedure,"  Bonneville  seeks  interim 
approval  of  its  rates,  effective  May  1, 
2000,  pending  Commission 
consideration  of  whether  to  approve  the 
rates  on  a  fined  basis.  Bonneville 
requests  approval  of  the  modification  of 
the  FPS-96R  rate  for  the  period 


'  .Sections  7(a)(2)  and  7(i)(6)  (jf  the  Nortliwest 
Power  .^ct.  16  I'SC  ^§839e(a)(2)  and  839o(i)(fi) 
(1994). 

•^IBC.F.R.  Part  300(1999). 

'  Sep  United  States  Department  of  Energv— 
Bonneville  Power  .administration.  80  FERC 
Ihl.llB  (1997). 

"Sections  7(a)(2)  and  7  (i)(6).  lb  US.C 
§§839e(a)(2)  and  839e(i)(6)  (1994) 


beginning  Mav  1,  2000.  through 
September  30]  2006. 

Notice  of  Filing  and  Interventions 

Notice  of  Bonneville's  filing  was 
published  in  the  Federal  Register.  65 
Fed.  Reg.  19,370  (2000).  with  comments, 
protests,  or  motions  to  intervene  due  on 
or  before  April  20.  2000. 

Goldendale  Aluminum  Company. 
Northwest  Aluminum  Company. 
Reynolds  Metals  Company.  Kaisfer 
Aluminum  &  Chemical  Corporation,  and 
Elf  Atochem,  North  America  (the 
Aluminum  Companies)  jointly  filed  a 
timely  motion  to  intervene,  raising  no 
substantive  issues. 

Southern  California  Edison  Company 
(SoCal  Edison)  filed  a  timely  motion  to 
intervene  and  protest.  SoCal  Edison 
requests  that  Bonneville's  filing  be 
rejected  and  that  interim  approval  of  the 
rate  be  denied.  SoCal  Edison  argues  that 
there  is  no  evidence  supporting  the 
filing  and  that  Boimeville  has  failed  to 
comply  with  the  applicable  provisions 
of  the  Northwest  Power  Act.  SoCal 
Edison  further  opposes  Bonneville's 
request  for  waiver  of  the  filing 
requirements  and  the  60-day  prior 
notice  requirement  of  the  Commission's 
regulations.  In  the  alternative.  SoCal 
Edison  requests  that  the  Commission 
deny  Bormeville  interim  approval  of  the 
proposed  rate,  suspend  the  proposed 
rate  and  set  this  matter  for  an 
evidentian,'  hearing. 

SoCal  Edison  disputes  both  the 
procedure  by  which  Bonneville 
developed  the  rate  and  the  procedures 
it  has  followed  in  this  processing.  SoCal 
Edison  states  that  the  methodology  used 
bv  Bonneville  in  developing  the 
proposed  rate  is  inconsistent  with 
Bormeville's  general  obligations  to  set 
rates  having  regard  to  the  recover}-  of 
the  cost  of  generation  and  transmission, 
to  encourage  the  most  widespread  use  of 
Bonneville  power,  and  to  set  rates  at  the 
lowest  possible  rates  to  consumers. 
SoCal  Edison  asserts  that  the  proposed 
rate  is  not  based  upon  the  actual  costs 
of  generation  and  transmission  incurred 
by  Bonneville.  Instead,  SoCal  Edison 
asserts,  Bonneville  has  proposed  a  rate 
supposedly  based  upon  the  market  even 
though,  by  the  testimony  of  its  own 
witness,  no  market  exists.^  SoCal  Edison 
argues  that  Bonneville's  methodolog>' 
used  in  developing  this  market  rate  is 
not  supported  by  credible  data  or 
analyses  and  is  inconsistent  with  the 
methodology  used  in  developing  either 
market-based  rates  or  cost-based  rates  in 
both  the  1996  general  rate  proceeding 
and  the  general  rate  proceeding  that 


'■SoCal  Edison  cites  to  the  Cross-Exammation 
Testimony  of  Gar\-  Bolden.  Tr  at  146.  lines  b-U. 
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Bonnfnillt)  initiated  lumcurrcntlv  with 
the  FPS-96R  lixpcdited  procKccling, 

Bonnevillt?  filod  an  answiT  to  SoCial 
Edison's  motion  to  intcrvi'iic  and 
protest.  Bonnovillt'  stat^^s,  among  other 
things,  that  it  has  no  objection  to  a 
proposed  effective  date  of  May  22.  2000 
SoCal  Edison  filed  a  reply  to 
Bonneville's  answer  on  May  12.  2000 

Discussion 

Under  Rule  214  of  the  Ciommission's 
Rules  of  Practice  and  Procedure,  18  CFR 
385.214  (1996).  the  timely  and 
unopposed  motions  to  intervene  to  the 
Aluminum  Companies  and  SoCal 
Edison  serve  to  mak<!  them  parties  to 
this  proceeding. 

Rule  21.3  of  tne  Ciommission's  Rules  of 
Practice  and  Procedure.  18  ("F"R 
;m5.2 13(a)(2).  (1999).  prohibits  answers 
unless  otherwise  permitted  by 
decisional  authority  We  find  good 
c:ause  to  allow  part  of  Bonneville's 
answer,  that  pertaining  to  the  issue  of 
the  effective  date,  because  it  provides 
additional  information  that  assists  us  in 
the  decision-making  process.  We  will, 
however,  reject  that  the  remainder  of 
Bcmnevilles  answer  and  SoC'.aI  Edison's 
reply  as  an  impermissible  answer  to  a 
protest  and  an  answt^r  to  an  answer, 
respectively,  because  they  deal  with 
issues  other  than  the  effective  date. 

Standard  of  Review 

Under  the  Northwest  Power  Act.  the 
("ommission's  review  of  Bonneville's 
regional  power  and  transmission  rates  is 
limited  to  determinmg  whether 
Bonneville's  proposed  rates  meet  the 
three  specific  requirements  of  section 
7(a)(2): 

(1)  They  must  be  sufficient  to  assure 
n^payment  of  the  Fedi^ral  investment  mi 
the  Federal  Columbia  River  Power 
System  over  a  reasonable  number  of 
years  after  first  meeting  the 
Administrator's  other  costs; 

(2)  They  must  be  based  upon  the 
Administrator's  total  system  costs;  and 

(3)  Insofar  as  transmission  rates  are 
concerned,  they  must  equitably  allocate 
the  costs  of  the  Federal  transmission 
system  between  Federal  .iiul  non- 
Federal  power.'' 

Commission  review  of  Bonneville  s 
n(m-regional.  nf)nfirm  rates  also  is 
limited.  Review  is  restricted  to 
determining  whether  such  rates  meet 
the  requirements  of  section  7(k)  of  the 
Northwest  Power  Act."  which  re(]uires 
that  they  comply  with  the  Bonneville 
Project  Act.  the  Flood  Control  Act  of 


1944.  and  the  Federal  Columbia  River 
Transmission  System  Act  (Transmission 
System  Act).  Taken  together,  those 
statutes  require  Bonneville  to  design  its 
non-regional,  nonfirm  rates: 

(1)  To  recover  the  cost  of  generation 
and  transmission  of  such  electric 
energy,  including  the  amortization  of 
investments  in  the  power  projects 
within  a  reasonable  period; 

(2)  To  encourage  tne  most  widespread 
use  of  Bonneville  power;  and 

(3)  To  provide  the  lowest  possible 
rates  to  consumers  consistent  with 
sound  business  principles. 

Unlike  the  Commission's  statutory 
authority  under  the  Federal  Pfiwer  Act, 
tht!  (Commission's  authority  under 
-sections  7(a)  and  7(k)  of  the  Northwest 
Power  Act  does  not  include  the  power 
to  modify-  the  rates.  The  responsibility 
for  developing  rates  in  the  first  instance 
is  vested  with  Bonneville's 
Administrator.  The  rates  are  then 
submitted  to  the  Commissicm  for 
approval  or  disapproval.  In  this  regard, 
the  Commissions  role  can  be  viewed  as 
an  appellate  one:  to  affirm  or  remand 
the  rates  submitted  to  it  for  review." 

Moreover,  review  at  this  interim  stage 
is  further  limited.  In  view  of  the  volume 
and  comple.xity  of  a  Bonneville  rate 
application,  such  as  the  one  now  before 
the  Commission  in  this  filing,  and  the 
limited  period  in  adyant:e  of  the 
re(juested  effective  date  in  which  to 
review  the  application,"  the 
Commission  generally  defers  resolution 
of  issues  on  the  merits  of  Bonneville's 
appli(.ation  until  the  order  on  final 
( onfirmation  Thus,  the  proposed  rates, 
if  not  patently  deficient,  generally  are 
approved  on  an  interim  basis  and  the 
parties  are  afforded  an  additional 
opportunity  in  which  to  raise  issues 
with  regard  to  Bonneville's  filing.'" 

Interim  Approval 

SoCmI  Edison  argues  that  Bonneville 
violated  the  proc  edural  requirements  of 
section  7(i)  of  the  Northwest  Power  Act 
in  proposing  these  rates.  The 
Clommission.  however,  does  not  re\iew 
l)urported  deficiencies  in  the 
.Administrator's  compliance  with  the 
procedural  recjuirements  of  the  Act.  " 


"Ih  I    St.   <iHl'l,.|.i)(j|  I11IM4I   B(.nn.-vill..  also 
imist  I  onipiv  Willi  Ih''  fitirtiic  idl.  Ill  1  mulling,  iiiid 
i;itfm.il,iiiK  rc(|uirfiiUMits  in  Orpdrtmenl  of  Enfryv 
( Iriirr  Si.   K  A  t.ljd  2 

■  !t.  I  M     ^Hl'»..||k|  11994). 


'  f  V  .  I'liiled  States  U-p.irtiiif  ill  uf  Energy — 
H(mnc\  illp  Power  Adminislnilmii.  fi7  FERC 
1ifil.i51  ill  t>2.21fi-17  I1W4):  sff  also.  eg. 
Muliiiiiiiiii  Cumpanv  of  Anierua  v   Bonneville 
I'ovver  .\(imii)istraliiin.  >«).)  I-  2(1  SS.'i,  592-93  (9th 
i.ir    1989).  and  (  ascs  (  iteil  therein 

".Sw  laCFK  «i:)(H)  10(Hl(3|(ii|  (19961 

'".See.  f  g  .  I  iiiieil  Stutes  Deparliiieiii  r.f  Energy— 
Honneville  Power  .Adiiimistr.ilinih  M  KKRi: 
•Jhl.t-''.  .11  hl.t)0»i  (IM'iil   I  iiit,.,i  Sldte>  Il-parlnient 
■  ■f  Kiierijv  — HoriM'-Mlle  Power  •\dnuiiislr,iti..ri.  4(1 
ll-.Rt.  Itj  1.351  at  h2.l)S<+-t)0  n4H7) 

".Seel    .S   nepartment  of  Enervv— Honiievillf 
Power  .•\dmiiiistralion,  2H  (I  K( :  ThI.irH  at  h  1.1 4b- 
47  and  hi   148  ii  2  (1'IH4I 


In  addition,  we  are  unpersuaded  that 
the  arguments  of  SoCal  Edison  justify 
summary  rejection  of  the  filing  or 
refusal  to  approve  these  rates  on  an 
interim  basis.  We  believe,  rather,  that 
these  issues  should  be  addressed  in  the 
course  of  our  final  review  of  these  rates. 
At  that  time,  interveners  may  challenge 
the  assumptions  underlying 
Bonneville's  filing.  Moreover, 
intervenors  will  be  protected  by  an 
express  condition  that  the  interim  rates 
will  be  collected  subject  to  refund  with 
interest.  '- 

In  its  transmittal  letter.  Bonneville 
requests  interim  approval  of  its 
proposed  FPS-96R  rate  adjustment 
effective  May  1,  2000;  however,  the 
transmittal  letter  does  not  include  a 
request  for  waiver  of  the  Commission's 
60-day  prior  notice  requirement  to 
permit  a  May  1,  2000  effective  date  or 
any  justification  for  such  waiver.  SoCal 
Edison  points  out  that  the  draft  notice 
filed  by  Bonneville  with  the 
Commission  states  that  Bonneville  is 
requesting  an  effective  date  of  May  19, 
2000,  which  date  is  60  days  after  the 
date  of  Bonneville's  transmittal  letter, 
and  which  appears  to  be  Bonneville's 
attempt  to  design  an  effective  date  that 
complies  with  the  60-day  prior  notice 
requirement.  SoCal  Edison  requests  that 
Bonneville's  request  for  a  May  19.  2000 
effective  date  be  rejected  because  the 
60th  day  would  be  May  20,  2000,  and 
a  request  for  waiver  should  be  filed  for 
any  date  prior  to  May  21,  2000  SoCal 
Edison  adds  that  Bonneville  did  not 
request  such  a  waiver,  nor  did 
Bonneville  show  any  good  cause  for  the 
waiver.  In  its  answer.  Bonneville  states 
that  it  simply  miscalculated  the  number 
of  days,  and  inadvertently  requested  to 
have  the  effet:tive  date  occur  on  the  59th 
day.  Bonneville  states  that  it  has  no 
objection  to  changing  the  proposed 
effective  date  to  Monday,  May  22.  2000. 
Accordingly,  we  will  accept 
Bonneville's  proposed  rate  schedule  to 
become  effective  on  May  22.  2000. 

The  CCommissitm's  preliminary-  review- 
indicates  that  the  filing  appears  to  meet 
the  minimum  threshold  filing 
requirements  of  Part  300  of  the 
Commission's  regulations  and  the 
statutory  standards.  Because  the 
Commissiein's  preliminary-  review  of 
Bonneville's  submittal  indicates  that  it 
does  not  contain  any  patent 
deficiencies,  the  proposed  rates  will  be 
appro'  ed  on  an  interim  basis  pending 
our  full  review  for  final  approval. 
In  addition,  we  will  provide  an 
additional  period  of  time  for  the  parties 
to  file  comments  and  reply  comments 
on  all  issues  related  to  final 


IHCFR  *i  JOOa  21I(l)  I19H9I 
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confirmation  and  approval  of 
Bonneville's  proposed  rates. 

The  Commission  Orders: 

(A)  SoCal  Edison's  request  to  reject 
Bonneville's  request  for  interim 
approval  of  the  proposed  rates  is  hereby 
denied. 

(B)  SoCal  Edison's  motion  for 
summary  rejection  of  the  filing  is  hereby 
denied. 

(C)  Interim  approval  of  Bonneville's 
proposed  FPS-96R  rate  schedule  is 
herebv  granted,  to  become  effective  on 
May  22.  2000,  subject  to  refund  with 
interest  as  set  forth  in  section  300.20(c) 
of  the  Commission's  regulations,  18  CFR 
300.20(c)  (1999).  pending  final  action  on 
either  its  approval  or  disapproval. 

(D)  Within  thirty  (30)  days  of  the  date 
on  the  date  of  this  order,  all  parties  who 
wish  to  do  so  may  file  additional 
comments  regarding  final  confirmation 
and  approval  of  Bonneville's  proposed 
rates.  All  parties  w-ho  wish  to  do  so  may 
file  replv  comments  within  twenty  (20) 
days  thereafter. 

(E)  The  Secretary  shall  promptly 
publish  this  order  in  the  Federal 
Register. 

Bv  the  Commission 
LInwood  A.  Watson,  Jr.. 

,^<  tingSt'crftary 

IKK  Do(  .  00-13050  Filed  5-23-00;  8:45  am) 

BILUNG  CODE  6717-01-11 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CPOO-364-000] 

Kinder  Morgan  interstate  Gas 
Transmission  LLC;  Notice  of 
Appiication 

MdV  18.2000. 

Take  notice  that  on  May  11.  2000. 
Kinder  Morgan  Interstate  Transmission 
LLC  (Kinder  Morgan).  P.O.  Box  281304. 
Lakewood,  Colorado  80228,  filed  in 
Docket  No.  CPOO-364-000  an 
application  pursuant  to  Section  7Cb)  of 
the  Natural  Gas  Act  for  permission  and 
approval  to  abandon  certain  pipeline 
compression  facilities  located  in  Kansas, 
all  as  more  fully  set  forth  in  the 
application  on  file  with  the  Commission 
and  open  to  public  inspection.  This 
filing  may  be  viewed  on  the  web  at 
http://wwyv.ferc.fed.us/online/htm  (call 
202-208-2222  for  assistance). 

Kinder  Morgan  proposes  to  abandon 
bv  removal  a  500  horsepower 
compressor  unit  at  the  Stockton 
Compressor  Station  in  Rooks  County, 
Kansas.  Kinder  Morgan  states  that  this 


unit  has  not  been  used  since  1985 
because  of  declining  gas  reserves  in  the 
area.  Kinder  Morgan  proposes  to 
abandon  by  removal  6  compressor  units 
totaling  6,950  horsepower  at  the  Palco 
Compressor  Station  also  located  in 
Rooks  County,  Kansas.  It  is  asserted  that 
the  compressor  station  has  not  been 
used  since  February  1988,  also  due  to 
declining  gas  reserves  in  the  area. 
Kinder  Morgan  proposes  to  abandon  in 
place  3  compressor  units  at  the  Lakin 
Compressor  Station  located  in  Kearny 
County.  Kansas.  It  is  stated  that  these 
units,  one  1,100  horsepower  unit,  and 
two  1,600  horsepower  units,  have  not 
been  utilized  since  fuly  1995  because  of 
reduced  gas  production  in  the  Hugoton 
Field. 

Kinder  Morgan  estimates  the  cost  of 
retiring  the  facilities  at  5716,000  and  the 
salvage  value  at  S25.000.  It  is  asserted 
that  the  proposed  abandonments  will 
not  negatively  impact  gas  flows  or  the 
ability  to  render  transportation  service 
on  Kinder  Morgan's  system.  It  is  further 
asserted  that  the  abandonments  will  not 
require  any  change  in  Kinder  Morgan's 
FERC  Gas  Tariff. 

Any  questions  regarding  the 
application  should  be  directed  to  B.J. 
Becker,  Assistant  General  Counsel,  at 
(303)  763-3496,  Kinder  Morgan 
kiterstate  Gas  LLC,  P.O.  Box  281304. 
Lakewood,  Colorado  80228-8304. 

Any  person  desiring  to  be  heard  or  to 
make  anv  protest  with  reference  to  said 
application  should  on  or  before  June  14, 
2000.  file  with  the  Federal  Energy 
Regulatory-  Commission,  888  First 
Street.  NE.  Washington,  DC  20426,  a 
motion  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  yvith  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 


the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  interxene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary-  for  Kinder  Morgan  to 
appear  or  be  represented  at  the  hearing. 

Linwood  A.  Watson.  )r., 

Acting  Secretary'. 

|FR  Doc.  00-13009  Filed  5-23-00:  8  45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOO-285-000] 

Northwest  Aiaslcan  Pipeline  Company; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

May  18.  2000. 

fake  notice  that  on  May  15.  2000 
Northyvest  Alaskan  Pipeline  Company 
(Northw-est  Alaskan)  tendered  for  filing 
to  become  part  of  its  FERC  Gas  Tariff. 
Original  Volume  No.  2.  Forty-Eighth 
Revised  Sheet  No.  5.  proposed  to  be 
effective  July  1.  2000. 

Northwest  Alaskan  states  that  the 
instant  filing  is  submitted  pursuant  to 
Section  4  of  the  Natural  Gas  Act. 
Section  9  of  the  Alaskan  Natural  Gas 
Transportation  Act  of  1976  and  Part  154 
of  the  Federal  Energv"  Regulatory 
Commission's  Regulations.  .Northw-est 
Alaskan  is  submitting  this  filing 
pursuant  to  the  provisions  of  the 
amended  purchase  agreements  between 
Northyvest  Alaskan  and  Pan-.Mberta  Gas 
(U.S.),  Inc.  (PAG-US).  and  pursuant  to 
Rate  Schedules  X-1,  X-2.  and  X-3, 
which  provide  for  Northyvest  Alaskan  to 
file  45  days  prior  to  t^e  commencement 
of  the  next  demand  charge  period  duly 
1,  2000  through  December  31,  2000)  the 
demand  charges  and  demand  charge 
adjustments  which  Northwest  Alaskan 
will  charge  during  the  period. 

Northyvest  Alaskan  states  that 
included  in  Appendix  B  attached  to  the 
filing  are  the  workpapers  supporting  the 
derivation  of  the  revised  demand  charge 
adjustment  reflected  on  the  tariff  sheet 
included  therein. 

Northwest  Alaskan  states  that  it  is 
serving  copies  of  the  instant  filing  to  its 
affected  customers. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 


33532 


Federal  Register  /  Vol    h5.  No.   101  /  VVednesdav.  Mav  24.  2000/Notices 


FfiitTiil  EiiiTgv  Kri^iilalorv  (.'iiitiiiussioii, 
HHH  First  Stn-et.  NH  .  VV.i.slungtDii,  DC 
21)426,  in  dccnrd.mcf  with  Sections 
;<H5.214  or  :iH5  21 1  i.l  the  Cuminissions 
Rules  and  Kci^ulations.  All  such  motions 
or  protests  must  he  filed  m  a(  cordaiice 
with  se(  tion  154.210  ot  the 
Commission's  Regulations.  Protests  will 
be  considered  hv  the  Commission  in 
determinim;  the  afipropriate  a(  tion  to  be 
taken,  but  will  not  ser\e  to  make 
protestduts  parties  to  the  proceedin^is 
Any  person  wishing  to  become  a  parlv 
must  file  a  motion  to  intervene.  Copies 
of  this  filing;  are  on  file  with  the 
(;ommissi(m  and  are  available  for  piibli( 
inspef  tion  in  the  f'ublic  Ref(?rence 
Room.  This  filing  mav  be  viewed  on  the 
web  at  http;  "vvvvw. fere. fed  usA)nline/ 
rims, htm  (call  202-208-2222  for 
assistance). 

I.inwnod  A.  VValson,  |r.. 

Ai  ini^  Sri  rfiiin 

UK  l)o(    ()(>-l  tiilj  f  il.-(i  .".-J  i-()().  (14,'.  .)inl 

BILLING  COOe  6717-01 -M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER98-1 499-003.  et  al.] 

California  Independent  System 
Operator  Corporation,  et  al.;  Electric 
Rate  and  Corporate  Regulation  Filings 

M.l\    1')    JIlOO 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission; 

1.  California  Independent  System 
Operator  Corporation 

I'Dni  kl'l   \cl    KK'IK     14')'l- OOij 

Take  notice  that  on  Mav  1 1.  2000.  the 
California  Independent  .Svstem  Operator 
Corporation,  tendered  for  filing 
nunKTous  Meter  .Service  Agreements  for 
acceptance  by  the  Ciommission.  The 
purpose  of  the  filing  is  to  comply  with 
the  Commission's  Letter  Order  of 
February'  24.  2000, 

The  ISO  states  that  this  filing  has  been 
served  on  the  persons  listed  on  the 
official  .service  list  in  Docket  Nos.  KR*tH- 
1499-000.  etal   and  the  California 
Public   lit i lit ies  Commission 

Cnmim-nt  (liitr  June  1.  2000.  in 
accordanc  e  with  St.indard  I'aragrapli  H 
at  the  end  of  this  notice 

2.  California  Power  Exchange 
Corporation 

IDutivft  \(i   KKllO-  lf>4.:   (Kill 

Take  notice  that  on  Mav  10.  2000, 
California  Power  Exchange  Corporation 
(CalPX),  onbehalfof  its  CalPX  Trading 
Services  Division  (CTS).  tendered  for 


filing  revised  pages  of  the  CTS  Rate 
Schedule  FFRC  .No    1  in  c:cmipliance 
with  the  .^pril  25.  2000  order  in  this 
doc  kc-t   The  April  25.  2000  order  ( 1 1 
|iermitted  fTS  to  add  delivery  locations 
and  deliMTV  periods  on  .m  experimental 
basis  tor  one  year  without  making  ■) 
Section  205  fding  and  (2)  reciuired  CTS 
to  limit  the  scope  of  its  filing  to 
anc  illarv  services  as  o|)poseci  to  a 
broader  range  of  services  c  ailed  "energy 
related  products   " 

Cnmnn-nt  dnU'  Mav  30.  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

3.  New  Century  Services,  Inc. 

IDm,  kft  \n    l'.K()0-J4J  1-0(10 1 

Take  notice  that  on  Mav  5,  2000.  Now 
Ccmtury  Services,  Inc..  cm  behalf  on 
(Cheyenne  Light.  Fuel  and  Power 
Company.  Public  Service  Company  of 
Colorado,  and  Southwestern  Public 
,Servic:e  Company  (the  companies), 
tcmdend  for  filing  a  service  agreement 
under  their  )oint  Open  Acc;ess 
Transmission  Service  Tariff  for  Non- 
Firm  Point-to-I^)int  Transmission 
Service  b«!tween  the  Companies  and 
PPL  Montana  LLC. 

(.'.nmment  date:  May  26.  2000.  in 
accorcianc:e  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Entergy  Services,  Inc. 

IDoi  l..'l  N(i   t;RO()-244H-000| 

Take  notice  that  on  May  8.  2000. 
Entergy  Services.  Inc  .  on  behalf  of 
Entergy  Arkan.sas.  Inc.  (Entergy 
.\rkan.sas).  Entergy  Louisiana.  Inc. 
(EnttTgy  Louisiana).  Entergy  Mississippi 
Inc.  (Entergy  Mississippi).  Entergy  New- 
Orleans.  Inc:  (Entergy  New  Orleans), 
tendered  for  filing  nineteen  Notices  of 
Clancellation  for  certain  servic;e 
sc;hedult!s  of  affec:ted  agreements  as  well 
as  for  the  agreements  in  their  entirety. 
These  agreements  were  established  in 
the  following  Docket  .Numbers:  OA97- 
270-000.  OA97-327-000.  OA97-328- 
000.  ()A97-329-000.  OA97-33 1-000. 
OA97-332-000.  OA97-335-000.  OA97- 
33()-0()0.  OA97-33H-000.  OA97-339- 
000.  (JA97-340-000.  OA97-344-()00. 
OA97-345-000.  OA97-34»-000.  OA97- 
350-000.  OA97-351-000.  ()A97-354- 
000.  ()A97-528-()()0  and  OA97-555- 
000 

Comnii-nt  ihitf  Mav  30.  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Indianapolis  Power  &  Light  Company 

lUui  k.l  \n    |-.K(UI-J44  7-0(10 1 

Take  notice  that  on  Mav  9.  2000. 
Indianapolis  Power  «<  Light  Company 
tendered  for  filing  a  Remote  Control 
Operating  Agreement  between  West 


Fork  Land  Dcnelopment  Compan\ . 
LLC'.,  and  Indianapolis  Power  ik  Light 
Company  in  the  above-captioned 
crocket 

Copies  of  this  filing  were  served  on 
West  Fork  Land  Development  C^ompanv. 
LLC. 

Comint'tU  diitf  Mav  30.  2000.  in 
ac:corddnc:e  w  ith  Standard  Paragraph  E 
at  the  end  of  this  notic  e 

6.  LSP-N'elson  Energy,  LLC 

IDnrkel  No  KKO()-J44H-()00| 

Take  notice  that  on  May  9.  2000.  LSP- 
Nelson  Energy.  LLC  (LSP-NeLson) 
tendered  for  filing  an  initial  rate 
schedule  and  request  for  certain  waivers 
and  authorizations  pursuant  to  Section 
35.12  of  the  regulations  of  the  Federal 
Energy  Regulatory  Commission  (the 
Commission).  The  initial  rate  schedule 
provides  for  the  sale  to  wholesale 
purcha.sers  at  market-based  rates  of  the 
output  of  an  electric  power  generation 
facility  to  be  developed  by  LSP-Nelson 
in  Nelson  Township.  Leo  County. 
Illinois  (the  Facility). 

LSP-Nelson  requests  that  the 
C^cjmmission  accept  the  rate  schedule  for 
filing,  to  become  effective  as  of  the  date 
that  service  commences  at  the  Facility. 

A  copy  of  the  filing  was  served  upon 
the  Illinois  Commerce  Commission. 

Comment  date  May  30.  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Ameren  Services  Company 

IDiM  ki'i  \i.  KK()o-.'44't-()()o! 

Take  notice  that  on  May  10.  2000, 
Ameren  Services  Company  (ASC). 
tendered  for  filing  an  Interconnection 
Agreement  between  ASC  and  Ameren 
Energy  (ienerating  Company  (AEGC). 
ASC  asserts  that  the  purpose  of  the 
Agreement  is  to  establish  terms  and 
conditions  under  which  AEGC  must 
operate  its  facility  in  Jasper  County. 
Illinois  in  parallel  with  Ameren's 
transmission  system. 

Comment  date:  Mav  30.  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice;. 

8.  Ameren  Services  Company 

(Docket  No.  ERO()-24r50-OOOl 

Take  notice  that  on  May  10.  2000, 
Ameren  Services  Company  (ASC), 
tendered  for  filing  an  Interconnecticm 
Agreement  between  ASC  and  Ameren 
Energy  Generating  Company  (AEGC). 
ASC  asserts  that  the  purpose  of  the 
Agreement  is  to  establish  terms  and 
conditions  under  which  AEGC  must 
operate  its  facility  in  Crawford  County, 
Illinois  in  parallel  with  Ameren's 
transmission  system. 
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Comment  date:  May  30.  2000.  in 
acc:ordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Ameren  Services  Company 

IDiK.kel  No,  KK0()-24.Tl-OU()| 

Take  notice  that  on  May  10.  2000. 
Ameren  Services  Company  (ASC). 
tendered  for  filing  an  Interconnection 
Agreement  between  ASC  and  Ameren 
Energy  Generating  Company  (AEGC). 
ASC  asserts  that  the  purpose  of  the 
Agreement  is  to  establish  terms  and 
conditions  under  which  AEGC  must 
operate  its  facility  in  Morgan  County. 
Illinois  in  parallel  with  Ameren's 
transmission  system. 

Comment  date:  May  30.  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Ameren  Services  Company 

jUoc  ket  No   fc;ROO-2452-000| 

Take  notice  that  on  May  10.  2000, 
Ameren  Services  Company  (ASC). 
tendered  for  filing  an  Interconnection 
Agreement  between  ASC  and  Ameren 
Energy  Generating  Company  (AEGC). 
ASC  asserts  that  the  purpose  of  the 
Agreement  is  to  establish  terms  and 
conditions  under  which  AEGC  must 
operate  its  facility  in  Jackson  County. 
Illinois  in  parallel  with  Ameren's 
transmission  system. 

Comment  date:  May  30.  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

1 1 .  Ameren  Services  Company 

[Docket  No.  E:R00-2453-0001 

Take  notice  that  on  May  10.  2000. 
Ameren  Services  Company  (ASC), 
tendered  for  filing  an  Interconnection 
Agreement  between  ASC  and  Ameren 
Energy  Generating  Company  (AEGC). 
ASC  asserts  that  the  purpose  of  the 
Agreement  is  to  establish  terms  and 
conditions  under  which  AEGC  must 
operate  its  facility  in  Montgomery- 
County,  Illinois  in  parallel  with 
Ameren's  transmission  system. 

Comment  date:  May  30,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Wisconsin  Electric  Power  Company 

|Do(  k(M  No,  EROO-24.54-0001 

Take  notice  that  on  May  10,  2000. 
Wisconsin  Electric  Power  Company 
(Wisconsin  Electric),  tendered  for  filing 
unexecuted  firm  Transmission  Service 
Agreements  between:  (1)  Wisconsin 
Electric  and  Wisconsin  Public  Service 
Corporation  (WPSC);  and  (2)  Wisconsin 
Electric  and  Madison  Gas  &  Electric 
Company  (MG&E)  (MG&E  and  WPSC  are 
individually  referred  to  as  the 
Transmission  Customer).  The 


Transmission  Service  Agreements 
provide  firm  point-to-point  transmission 
service  to  the  Transmission  Customer 
under  Wisconsin  Energy  Corporation 
Operating  Companies'  FERC  Electric 
Tariff.  Volume  No.  1. 

Wisconsin  Electric  requests  an 
effective  date  coincident  with  the 
commercial  in-service  date  of  MG&E's 
M34  generating  resource.  Wisconsin 
Electric  also  requests  waiver  of  the 
Commission's  notice  requirements 
because  the  in-ser\'ice  date  of  the  M34 
generating  resource  is  anticipated  to  be 
in  early  May,  2000.  Additionally, 
Wisconsin  Electric  has  filed  a  motion  to 
consolidate  the  above-referenced  docket 
with  Docket  No.  EROO-2 158-000. 

Copies  of  the  filing  have  been  ser\'ed 
on  Madison  Gas  &  Electric.  Wisconsin 
Public  Service  Corporation,  the  Public 
Service  Commission  of  Wisconsin,  and 
the  Michigan  Public  Service 
Commission. 

Comment  date:  May  30.  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  New  Century  Services,  Inc. 

IDcJc let  .No.  EROO-2455-OOOI 

Take  notice  that  on  May  10,  2000, 
New  Century  Services,  Inc.  (NCS),  on 
behalf  of  Southwestern  Public  Service 
Company  (SPS).  tendered  for  filing  the 
Interconnection  Agreement  between 
Sunflower  Electric  Power  Corporation 
(Sunflower)  and  SPS,  NCS  states  that 
the  primary  purpose  of  the 
Interconnection  Agreement  is  to  set  out 
the  terras  and  conditions  governing  an 
interconnection  to  be  constructed 
between  the  SPS  and  Sunflower 
systems. 

Comment  date:  May  30,  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  The  Detroit  Edison  Company 

(Docket  No.  EROO-24.56-000] 

Take  notice  that  on  May  10.  2000.  The 
Detroit  Edison  Company  (Detroit 
Edison),  tendered  for  filing  a  Service 
Agreement  for  wholesale  power  sales 
transactions  (the  Service  Agreements) 
under  Detroit  Edison's  Wholesale  Power 
Sales  Tariff  {WPS-2),  FERC  Electric 
Tariff  No.  3  (the  WPS-2  Tariff)  between 
Detroit  Edison  and  Conectiv  Energy 
Supply.  Inc. 

Comment  date:  May  30.  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Consumers  Energy  Company 

|Doc:ket  No.  EROO-2457-OOOl 

Take  notice  that  on  May  10.  2000. 
Consumers  Energy  Company 
(Consumers),  tendered  for  filing 


executed  ser\ice  agreements  for 
unbundled  wholesale  power  service 
with  Coral  Power.  L.L.C.  and  British 
Columbia  Power  Exchange  Corporation 
pursuant  to  Consumers'  Market  Based 
Power  Sales  Tariff  accepted  for  filing  in 
Docket  .No.  ER98-442 1-000, 

Copies  of  the  filing  have  been  starved 
on  the  Michigan  Public  Service 
Commission  and  the  customers  under 
the  respective  service  agreements. 

Comment  date:  May  30.  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice, 

16.  Carolina  Power  &  Light  Company 

[Doc  kel  No,  EROO-24 58-000! 

Take  notice  that  on  May  10.  2000. 
Carolina  Power  &  Light  Company 
(CP&L).  tendered  for  filing  an  executed 
Power  Sales  Agreement  with  Duke 
Power  under  the  provisions  of  CP&L's 
Market-Based  Rates  Tariff.  FERC 
Electric  Tariff  No.  4. 

CP&L  is  requesting  an  effective  date  of 
July  1.  2000  for  this  Agreement. 

Copies  of  the  filing  were  ser\ed  upon 
the  North  Carolina  Utilities  Commission 
and  the  South  Carolina  Public  Service 
Commission. 

Comment  date:  May  30.  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  PPL  Utilities 

[Docket  .No.  ER00-24.itMJ00j 

Take  Notice  that  on  May  10.  2000. 
PPL  Electric  Utilities  Corporation  d/b/a 
PPL  Utilities  (formerly  known  as  PP&L. 
lnc.)(PPL).  tendered  for  filing  a  Service 
Agreement  dated  April  26.  2000.  with 
City  of  Vineland.  New  Jersey  (Vineland) 
under  PPL's  Market-Based  Rate  and 
Resale  of  Transmission  Rights  Tariff. 
FERC  Electric  Tariff.  Revised  Volume 
No.  5.  The  Serx'ice  Agreement  adds 
Vineland  as  an  eligible  customer  under 
the  Tariff. 

PPL  requests  an  effective  date  of  Mav 
10.  2000.  for  the  Service  Agreement. 

PPL  states  that  copies  of  this  filing 
have  been  supplied  to  Vineland  and  to 
the  Pennsylvania  Public  Utility 
Commission. 

Comment  date:  May  30.  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Niagara  Mohawk 

[Doc  ket  No.  EROO-2460-OOOl 

Take  notice  that  on  May  10.  2000. 
Niagara  Mohawk,  tendered  for  filing 
with  the  Federal  Energy  Regulatory 
Commission  an  executed  letter 
agreement  as  a  supplement  to  a 
Transmission  Service  Agreement 
between  Niagara  Mohawk  and  American 
Municipal  Power-Ohio,  Inc.,  designated 
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as  Rate  Schedule  No   140.  This  letter 
agreement  extends  the  termination  date 
of  Rate  Schedule  No.  140. 

Niagara  Mohawk  has  served  copies  of 
the  fding  upon  New  York  Puhlic  Ser\'ice 
Clummission  anti  Anierii;an  Municipal 
Power-Ohio.  inc. 

Comment  date:  May  HO.  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Commonwealth  Edison  Company 
and  Commonwealth  Edison  Company 
of  Indiana 

|U<i<  kft  \o  KK()(»-24(il-()l)()l 

Take  notice  that  on  Mav  10,  2000. 
Commonwealth  Edi.son  Company  and 
Commonwealth  Edis(m  (Company  of 
Indiana  (collectively  ClomEd),  tendered 
for  filing  an  amendment  to  ComEd's 
OATT  so  as  to  remove  time  frames  set 
forth  in  Cx)mEds  Form  of  .Service 
Agreement  for  Short-Tt^rm  Firm  Point- 
to-Point  Transmission  Service  (Form  of 
Service  Agreement)  that  are  inconsistent 
with  the  reservation  timing 
requirements  adopted  hv  the 
(Commission  on  Fehruarv  2.S.  2000  in  its 
"Open  Acc:ess  Same-Time  Information 
Svstem  and  Standards  of  (Conduct. 
Order  No  e:<H,"  Uiu  ket  No.  RM'1.5-4- 
003.  FERC  Regulations  Preambles 
11  ;U.09:i  (Order  No.  638).  Accordingly. 
(iomEd  is  amending  the  Form  of  .Service 
Agreement  to  provide  that  Transmission 
Customers  must  confirm  accepted 
requests  for  service  within  the 
reservation  timing  requirements  found 
in  the  Business  Practice  .Standards  for 
Open  Access  Same-Time  Information 
Svstem  (OASIS)  Transactions  document 
adopted  hv  the  Commission.  (ConiEd  is 
also  updating  the  Form  of  Servif:e 
Agreement  to  reflect  personnel  changes 

(ComEil  requests  An  effective  d.ite  of 
Mav  30.  2000  to  coincide  with  the 
effective  date  of  ( )rder  No  h3H  and 
accordingly  seeks  waiver  of  the 
(Commission's  notice  reipiiremcnts 

Copies  of  tht!  filing  were  served  upon 
ComEd's  jurisdictional  customers  and 
interested  state  commissions 

Comment  dntr  May  31).  2000.  iii 
accordance  with  Standard  P.ir.igr.iph  E 
at  tht'  i^nd  of  this  luitin- 

20.  Cleco  Utility  Group  Inc. 

IDui  ki'l  No   l-,KOO-24HJ-()(l(l| 

Take  notice  that  on  May  10,  2000. 
(Cle((i  Utility  Croup  Iiu  .  (CClec o). 
tendered  for  filing  pniposcil  changes  iii 
its  Rate  Sc  hediil.'  FKRC  No    13.  which 
would  amend  its  Klectru:  System 
Interconnection  ,\gret!ment  with 
Louisiana  Cener.iting  I.I.CC 

The  proposed  r.ite  (  hange  .imeiiils  and 
adds  st.ited  points  of  delivery  under  the 
Flee  trie  Svstem  liiten  onnection 


Agreement  between  Cleco  and 
Louisiana  Cienerating  LLC. 

Copies  of  the  filing  were  served  upcm 
the  Louisiana  (lenerating  LL(C  and  the 
Louisiana  Public  Service  Commission. 

21.  Entergy  Services.  Inc. 

|()<,i  ket  Nos   ().-\'»7-J,t7-()()l.  n.\'?7-:t42- 
001.  ().-\'l7-t4fi-O01.  ().\<)7-:i4H-001.  0.\<)7- 
.-.70-001.  ().^<)7-■•174-()()l.().\'^7-<il4-()Ul. 
().\M7-+.2.i-001,  OA')7-h27-()01.  ()A97-632- 
001  and  OA97-fi4Ji-O01 1 

Take  notice  that  on  May  8,  2000. 
Entergv  Services.  Inc;.  filed  with  the 
Federal  Energy  Regulatory  Commission 
((Commission)  a  compliance  report  in 
compliance  with  the  (Commission's 
order  in  Allegheny  Power  Service  Co..  et 
al.  90  FERtCH  61.224  (2000). 

Comment  date:  lune  14.  2000.  in 
accordance  with  .Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  persr)n  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE.  Washington.  DC 
20426.  in  accordance  with  Rules  21 1 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  38,5.214).  All  suc:h  motiims  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
An\'  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  (Copies 
of  these  filings  are  on  file  with  the 
(Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
www  fere  .fed. us/  online/rims. htm  (call 
202-208-2222  for  assistance). 

l.inwood  .\.  Watson,  jr.. 

A(  ting  Serrftan,' 

UK  Pin     00-1  1(107  Fil>'fi  'i-  2f-00:  HA'S  ,)m| 

BILLING  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ECOO-86-000.  et  al] 

DTE  Energy  Company,  et  al.;  Electric 
Rate  and  Corporate  Regulation  Filings 


\!,.\   It. 


iOOO. 


Take  notice  that  the  following  filings 
have  been  made  with  the  (Commission. 


1.  DTE  Energy  Company,  The  Detroit 
Edison  Company,  International 
Transmission  Company 

1U.)(  ket  No.  EC:(H>-86-O0Ol 

Take  notice  that  on  May  4.  2000,  DTE 
Energy  Company,  The  Detroit  Edison 
Company  and  International 
Transmission  Company  filed  a  joint 
application  for  authorization  to  transfer 
jm"isdictional  transmission  assets 
pursuant  to  Section  203  of  the  Federal 
Power  Act. 

Comment  date:  June  5,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Adirondack  Hydro  Development 
Corporation,  Hudson  Falls,  LLC 

IDoc  ki'l  .No.  t(:()0-8H-«00| 

Take  notice  that  on  May  8.  2000. 
Adirondack  Hydro  Development 
Corporation  and  Hudson  Falls,  LLCCC, 
tendered  for  filing  a  joint  application 
under  Section  203  of  the  Federal  Power 
Act  for  authorization  to  sell  half  of  their 
limited  and  general  partnership 
interests  in  Northern  Electric  Power  Co., 
L.P.  (Northern)  to  Bloomfield  Hudson 
Falls,  Inc.  Northern  is  a  public  utility 
that  owns  a  36.1  MW  qualifying  facility 
located  in  upstate  New  York. 

Comment  date:  June  7.  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  LSP-Nelson  Energy,  LLC 

llJdcket  No.  ECiO0-147-()00| 

Take  notice  that  on  May  9.  2000.  LSP- 
Nelson  Energy.  LLC  (Applicant),  a 
Delaware  limited  liability  company  with 
a  principal  place  of  business  at  Two 
Tower  (Center.  20th  Floor,  East 
Brunswick.  New  Jersey  08816,  filed 
with  the  Federal  Energy  Regulatory 
(Commission  (Commission),  an 
application  for  determination  of  exempt 
wholesale  generator  status  pursuant  to 
Part  365  of  the  Commission's 
regulations.  The  Applicant  will  begin 
constructing  a  natural  gas-fired 
combined  cycle  electric  generation 
facility  with  a  nominal  c;apacity  of 
approximately  one  thousand  one 
hundred  (1,100)  megawatts  in  Nelson 
Township,  Lee  County,  Illinois  (the 
Facility).  Tht!  Facility  is  scheduled  to 
commence  commercial  operation  in  the 
Spring  of  2003.  The  Applicant  is 
engaged  directly,  or  indirectly  through 
one  or  more  affiliates  as  defined  in 
Section  2(a)(l  1)(B)  of  the  Public  Utility 
Holding  (Company  Act  of  1935,  and 
exclusively  in  the  business  of  owning  or 
operating,  or  both  owning  and 
operating,  all  or  part  of  one  or  more 
eligible  facilities  and  selling  electric 
energy  from  the  Facility  at  wholesale. 
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Comment  date:  June  6,  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

4.  Midwest  Electric  Power,  Inc. 

I  Docket  No    t:G00-149-000l 

Take  notice  that  on  May  11.  2000. 
Midwest  Electric  Power,  Inc.  (MEP). 
2100  Portland  Road,  P.O.  Box  165. 
Joppa,  IL  62953  filed  with  the  Federal 
Energy'  Regulatory'  Commission  an 
application  for  determination  of  exempt 
wholesale  generator  status  pursuant  to 
part  365  of  the  Commission's 
regulations. 

MEP  is  a  wholly-owned  subsidiary  of 
Electric  Energy.  Inc.  (EEInc).  which 
owns  and  operates  a  coal-fired 
generating  plant  in  Joppa.  IL.  MEP 
intends  to  own  and/or  operate 
combustion  turbines  with  a  total 
generating  capacity  of  approximately 
260  MW  to  be  located  at  the  site  of  the 
existing  EEInc.  generating  facilities.  All 
of  the  capacity  and  energy  available 
from  those  units  will  be  sold  at 
wholesale. 

Comment  date:  June  6,  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

5.  Williams  Flexible  Generation,  LLC 

[Docket  No.  EGOO-1 50-000] 

Take  notice  that  on  May  11,  2000, 
Williams  Flexible  (feneration,  LLC 
(WFG)  tendered  for  filing  pursuant  to 
Part  365  of  the  Commission's 
Regulations  (18  CFR  365).  its 
application  for  determination  of  exempt 
wholesale  generator  status. 

WFG  is  a  wholly  owned  subsidiary-  of 
Williams  Distributed  Power  Services. 
Inc.  and  initially  will  own  the  "(Georgia 
Project."  which  consists  of  generating 
units  at  eighteen  separate  sites,  as 
follows:  DeWitt.  located  in  Brooks 
County,  (Borgia;  Bryant,  located  in  Tift 
County.  CJeorgia;  Farmer's  Gin,  located 
in  Colquitt  County.  Georgia;  Doerun. 
located  in  Colquitt  County.  Cieorgia; 
Moultrie  Station,  located  in  Colquitt 
County.  (Georgia;  Dublin,  located  in 
Laurens  County,  Cieorgia;  Danville, 
located  in  Twiggs  County,  C^orgia: 
Wrens,  located  in  Jefferson  County. 
(Georgia:  Louisville,  located  in  Jefferson 
County,  Cieorgia;  Hammonds  Crossing, 
located  in  Gwinnett  County.  Georgia: 
Highway  141.  located  in  Gwinnett 
County.  Cieorgia;  Highway  20,  located  in 
Gwinnett  County.  (Borgia:  Baker 
Highway,  located  in  Coffee  County, 


Georgia;  Pine  Grove,  located  in  Appling 
County,  Georgia;  Hawkinsville  #1. 
located  in  Pulaski  County.  Georgia: 
Bratcher  Creek,  located  in  Dooly 
County,  (Georgia;  Smith,  located  in 
Barrow  County.  (Georgia;  and  Walnut 
Grove,  located  in  Walton  County. 
Georgia. 

Comment  date:  June  6.  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

6.  Ameren  Energy  Development 
Company 

[Docket  No.  £000-1.51-000] 

Take  notice  that  on  May  11 .  2000. 
Ameren  Energy  Development  Company 
(Development  Co.).  c/o  Ameren 
Services.  1901  Chouteau  Avenue,  St. 
Louis,  MO  63166.  filed  with  the  Federal 
Energy  Regulatorv'  Commission  an 
application  for  determination  of  exempt 
wholesale  generator  status  pursuant  to 
Part  365  of  the  Commission's 
regulations. 

Development  Co.  is  the  corporate 
parent  of  Ameren  Energy  CJenerating 
Company  (Cienerating  Co.).  a  generation- 
only  company  which  recently  acquired 
five  electric  generating  stations  from 
Central  Illinois  Public  Service  Company 
(AmerenCIPS)  with  approximately  2900 
MW  of  generating  capacity.  In  addition 
to  owning  the  common  stock  of 
Generating  Co..  Development  Co.  will 
acquire  and  finance  certain  new- 
combustion  turbine  generators  to  be 
owned  and  operated  by  Generating  Co. 
All  of  the  capacity  and  energy  available 
to  (Generating  Co.  is  sold  exclusively  to 
wholesale  purchasers. 

Comment  date:  June  6.  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

7.  Ameren  Services  Company 

[Doc;ket  No.  EROO-1 762-001  ] 

Take  notice  that  on  May  11.  2000. 
Ameren  Ser\'ices  Company  (ASC). 
tendered  for  filing  an  executed  Network 
Integration  Transmission  Service 
Agreement  and  an  executed  Network 
Operating  Agreement,  between  ASC  and 
the  City  of  Fredericktown.  ASC  asserts 
that  the  purpose  of  the  agreements  is  to 
permit  ASC  to  provide  service  over  its 
transmission  and  distribution  facilities 
to  the  City  of  Fredericktown  pursuant  to 
the  Ameren  Open  Access  Tariff.  The 
executed  agreements  supersede  an 
unexecuted  Network  Service  Agreement 
and  an  unexecuted  Network  Operating 


Agreement  previously  filed  on  March  1 . 
2000. 

Comment  date:  June  1 .  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Northwestern  Public  Service,  a 
division  of  North  Western  Corporation 

|Doc:ket  No   EKOO-2464-OOOl 

Take  notice  that  on  May  11.  2000. 
Northwestern  Public  Service,  division 
of  Northwestern  Corporation,  tendered 
for  filing  a  Petition  under  Commission 
Rules  205  and  207  and  35.14  of  the 
Regulations  of  the  Commission  under 
the  Federal  Power  Act.  requesting  that 
the  Commission  enter  its  order  adopting 
the  plan  for  Arbitration  Case  damage 
and  interest  crediting  to  North  Western's 
wholesale  electric  customers  through 
NorthWestem's  adjustment  clause  and 
waiving  any  provisions  of  such 
adjustment  clause  that  might  be 
inconsistent  with  such  crediting  plan. 
Northwestern  proposes  to  credit 
S5.860.58  to  its  wholesale  electric 
customers  in  the  State  of  South  Dakota, 
representing  arbitration  award  damages 
and  interest,  less  certain  costs  incurred 
by  Northwestern  in  obtaining  such 
damages  and  other  coal  agreement 
contract  changes. 

Comment  date:  June  1.  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Western  Resources,  Inc. 

[Docket  No.  EROO-2465-OOOi 

Take  notice  that  on  May  1 1 .  2000. 
Western  Resources,  Inc..  tendered  for 
filing  a  change  to  Service  Schedule  6 
under  its  FERC  Electric  Tariff,  Original 
Volume  No.  1.  Western  Resources  states 
that  the  change  is  to  realign 
transmission  capacity  available  to 
Oklahoma  Municipal  Power  Authority. 

Notice  of  the  filing  has  been  served 
upon  Oklahoma  Municipal  Power 
Authority  and  the  Kansas  Corporation 
Commission. 

Comment  date:  June  1.  2000.  in 
accordance  with  Standard  Paragraph.E 
at  the  end  of  this  notice. 

10.  PacifiCorp 

[Doc  ket  No.  EROO-2466-OOOj 

Take  notice  that  on  May  11.  2000, 
PacifiCorp  tendered  for  filing  in 
accordance  with  18  CFR  35  of  the 
Commission's  Rules  and  Regulations. 
the  fully  executed  to  Amendment  No.  3 
to  Contract  No.  91-SAO-30005  between 
PacifiCorp  and  Western  Area  Power 
Administration. 

Copies  of  this  filing  were  supplied  to 
the  VVashington  Utilities  and 
Transportation  Commission  and  the 
Public  Utility  Commission  of  Oregon. 
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Comment  date:  |une  1,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

11.  Commonwealth  Edison  Company 

IDo.  ketN.i   KKU()-2467-OOOl 

Take  notice  that  on  May  1 1.  2000. 
Commonwealth  Kdison  Company 
(ComEd)  tendered  for  filing  four  Non- 
Firm  Transmission  Service  Agreements 
with  the  City  of  St.  Charles.  Illinois  (St 
Charles),  the  ('ity  of  Batavia.  Illinois 
(Batavia),  InPowor  Marketing  (>jrp. 
(IPMC).  and  Dynegy  Energy  Services. 
Inc.  (DESY).  and  four  Short-Term  Firm 
Transmission  Service  Agreements  with 
DESY,  Merchant  Energy  Croup  of  the 
Americas.  Inc.  (MEGA),  NewEnorgv, 
Inc.  (NEI),  and  IPMC  under  the  terms  of 
r;omEd's  Open  Access  Transmission 
Tariff  (OATT)  ComEd  requests  that  the 
Commission  substitute  the  Service 
Agreement  with  MEGA  for  the 
unexecuted  agreement  with  MEGA 
previously  filed  under  the  OATT  in 
Docket  No   EROO-2260-000  on  April  21, 
2000. 

ComEd  also  submits  for  filing  an 
updated  Inde.x  of  Ckistomers  reflecting 
the  addition  of  St.  (Iharles,  Batavia. 
IPMC,  DESY,  and  NEI,  and  name 
changes  for  c;urrent  customers  PP&L. 
Inc,  renamed  PPL  Electric  Utilities 
Corporation  d/b/a  PPL  Utilities  (PPL); 
PP&L  EnergyPlus  Co,  LLC,  renamed 
PP&L  EnergyPlus  LLC.  (EPLUS). 

ComEd  requests  an  effective  date  iif 
and  accordingly,  seeks  waiver  of  the 
Commission's  notice  retjuirements. 
C^opies  of  this  filing  were  served  on  St 
Charles,  Batavia.  IPMC,  DESY.  MF.C.A. 
NEI.  PPL  and  EPLUS 

Comment  date:  lune  1.  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

12.  Portland  General  Electric  Company 

|l)(i(  l(.ft  No   KK()(K-.i4tiH-0(l(l| 

Take  notice  that  on  May  11,  2000. 
Portland  General  Ele<;tric  C^ompanv 
(PGE).  on  May  9.  2000,  tendered  for 
filing  proposed  changes  in  its  FERC 
Electric  Service  Tariff  No.  1 1  to  reflect 
its  affiliation  with  P(;^K  Energy 
Services  Corporation  (I'CiicE  ES).  P(;E 
also  filed  a  revised  Code  of  Conduct  that 
will  genericallv  restrict  the  relationship 
of  P(;E  with  all  of  its  affiliates  with 
market-based  rate  authority,  including 
PG&E  ES. 

Copies  of  the  filing  were  servtul  upon 
the()regon  F'liblic  Utility  Commission. 
theC.alifornia  Public   Utility 
Commission,  the  California  Independent 
.System  Operator  (iorporation.  and  PG&E 
Energy  ,Seryi(  es  (iorporation 

('omment  date  lune  1.  2000,  iii 
accordance  with  Standard  P.iragraph  V. 
at  th»!  end  of  this  notice 


13.  Northeast  Utilities  Services 
Company 

|l)..i  k.'t  No   h;KlU>-J4  71-<H)0) 

Take  notice  that  on  May  9.  2000, 
Northeast  Utilities  Service  Company 
(NUSCO),  on  behalf  of  its  affiliate.  The 
Connecticut  Light  and  Power  Company 
(CL&P),  tendered  for  filing  Notice  of 
Cancellation  of  the  Federal  Energy 
R(?gulatory  Commi.ssion  (FERC)  rate 
schedules  and  supplements  thereto  for 
Unit  Contract  Connecticut  Yankee,  Rate 
.Schedule  FERC  No.  CL&P  225,  by  and 
between  CI-&P  and  the  Connecticut 
Municipal  Electric  Energy  Cooperative 
(CMEEC) 

NUSCO  requested  that  the 
cancellation  become  effective  as  of  April 
.^0,  2000 

The  termination  of  this  contract  is 
part  of  a  larger  settlement  of  disputes 
between  CL&P  and  CMEEC,  including 
disputes  related  to  the  operation, 
shutdown  and  decommissioning  of  the 
Connecticut  Yankee  nuclear  plant. 

Copies  of  the  filing  were  ser\ed  upon 
the  jurisdictional  customer,  CMEEC.  as 
well  as  upon  CL&P  and  the  Connecticut 
Department  of  Public  Utilities  Control. 

Comment  date:  May  30.  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Williams  Flexible  Generation,  LLC 

IDockol  No   EK0O-24h9-(M)0| 

Take  notice  that  on  May  11.  2000. 
Williams  Flexible  Generation.  LLC 
tendered  for  filing  pursuant  to  .Section 
205  of  the  Commissions  Rules  of 
Practice  and  Procedure.  18  CFR  385.205. 
its  application  for  waivers  and  blanket 
approvals  under  various  regulations  of 
the  Commission  and  for  an  order 
accepting  its  Electric  Rate  Schedule 
FERC  No.  1. 

Comment  date  lune  1,  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Electric  Enerjfv.  Inc. 

li)(M  k.M  Nil  i;(;oo-i4H-t)o(i| 

Take  notice  that  on  May  1 1 .  2000. 
Electric  Energy.  Inc   (EEInc).  2100 
Portland  Road.  P  ()  Box  IBS.  [oppa,  IL 
ti2953  filed  with  the  Federal  Energy 
Regulatory-  Commission  an  application 
for  determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  3ti5  of 
the  Commissions  regulations, 

EElnc.  is  a  generation-only  company, 
the  stock  of  which  is  owned  by  Union 
Electric  Company  (40%).  Central  Illinois 
Public  .Service  (Company  {20"'<.),  Illinova 
Generating  Company  (20"'o).  and 
Kentu(  ky  Utilities  Company  (20%) 
(( (illectivelv,  the  Sp(msors).  EEInc. 
owns  and  operates  a  six-unit  coal-fired 
generating  plant  in  joppa.  IL  that  has  a 


total  generating  capacity  of  1.086  MW 
(the  "loppa  Plant").  All  of  the  electricity 
available  from  the  Joppa  Plant  is  sold  at 
wholesale  either  to  the  US  Department 
of  Energy,  to  the  Sponsors,  or  to  other 
wholesale  purchasers.  EEInc.  also  owns 
all  of  the  outstanding  common  stock  of 
Midwest  Electric  Power.  Inc..  which 
will  own  and/or  operate  260  MW  of 
combustion  turbine  generating  capacity 
to  be  installed  at  the  site  of  the  Joppa 
Plant  and  sell  electricity  exclusively  at 
wholesale. 

Comment  date:  June  6.  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs: 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E..  Washington.  D.C. 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 

Linwood  A.  Watson,  fr,. 

Acting  Secretary. 

|KR  Doi    0O-i:t()4M  Filfd  'i-2.»-O0.  8:45  am] 

BILUNG  COOe  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Prolect  No.  420-009.  Alaska] 

City  of  Ketchikan  and  Ketchikan  Public 
Utilities;  Notice  of  Availability  of  Final 
Environmental  Assessment 

MrtV  18.  2000 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission) 
regulations.  18  CFR  part  380  (Order  No. 
486.  52  FR  47897).  the  Office  of  Energy 
Projects  has  reviewed  the  application 
for  a  new  license  for  the  Ketchikan 
1-akes  Hydroelectric  Project,  and  has 
prepared  a  Final  Environmental 
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Assessment  (FEA).  The  project  is 
located  on  Ketchikan  Creek  and  Granite 
Basin  Creek,  near  the  City  of  Ketchikan, 
in  Ketchikan  Gateway  Borough,  Alaska. 
The  project  uses  lands  administered  bv 
the  U.S.  Forest  Ser\'ice  in  the  Tongass 
National  Forest.  The  Forest  Service  is  a 
cooperating  agency  on  this 
environmental  assessment.  The  FEA 
contains  the  staffs  analysis  of  the 
potential  environmental  impacts  of  the 
project  and  concludes  that  licensing  the 
project,  with  appropriate  environmental 
protective  measures,  would  not 
constitute  a  major  federal  action  that 
would  significantly  affect  the  quality  of 
the  human  environment. 

Copies  of  the  FEA  are  available  for 
review  in  the  Public  Reference  Room, 
Room  2A,  of  the  C^ommission's  offices  at 
888  First  Street.  NW..  Washington.  DC 
20426.  This  FEA  may  also  be  viewed  on 
the  web  at  http://www,ferc.fed.us/ 
online/rims. htm  (please  call  (202)  208- 
2222  for  assistance).  For  further 
information,  contact  Charles  Hall  at 
(202) 219-2853. 

i.inwood  A.  Watson,  |r., 

A(  liiiii  Sf(  D'tan. 

UK  !)()(    U()-i:n)10  FiU'ii  .1-2:1-00:  H:45  iiml 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EL0a-7S-000] 

Notice  of  Interim  Procedures  To 
Support  Industry  Reliability  Efforts  and 
Request  for  Comments 

May  17,  2000. 

As  the  electric  industry  prepares  for 
another  summer  of  potentially  high 
peak  demands,  the  Commission  believes 
it  is  important  to  identify-  practical  steps 
the  Commission  and  others  can  take  to 
support  the  industry's  efforts  to  ensure 
the  continued  reliability  of  the  electric 
power  system.'  Accordingly,  the 


'  We  niite  that  utht-r  giivprntnpiitH)  and  industrv 
sourc  fs  share  h  heightpni'd  avvarciiPss  tn  rurrcnt 
reliability  issufs.  Se't:  ex    Kepurl  nf  the  I'  .S 
Depart iiieiit  of  Energy's  Power  Outage  Slud\  Team, 
Findings  and  Kei  umniendatiims  In  Enhaiu  e 
Rehahihtv  fn)m  the  .Summer  of  194H.  at  .S-1,  S-2 
(.Mart  h  ;;000)  Clhe  n'lialiilitv  e\  ents  of  the  summer 
of  1999  demonstrated  that  the  nee  essarv  operating 
practices,  regulatorv  polii  les.  and  tec  hiiulogical 
tools  for  a.ssuring  an  ac  c  eptahle  le\  >■!  of  reliabilit\ 
were  not  yet  in  plai  e  ").  Investigation  Into  The 
AdiHquac  \  and  .Availal)ilit\  of  Electric  Power  (Huh 
Util  Comm  of()hio,C'-ise  No  00-bir-EL-(;OI. 
April  lU.  2f)00)  (Ohio  Commission  notes  that  EC.^R 
is  predicting  a  tight  i  aparitv  situalir)n  this  summer): 
High  Temperatures  d  Elec  trie  itv  Demand  .^ii 
.Assessment  of  .Supply  .Adequac  v  in  (ialiforma 
Trends  &  (Jutluol  (lulv  1999)  ICalifornia  Energy 
I'.ommission  staff  report  showing  dec  reasing  reserve 


Commission  hereby  announces  a 
number  of  specific  actions  it  will 
implement  on  an  interim  basis  this 
summer,  and  requests  comments  on 
these  and  other  actions  the  Commission 
could  take  to  assist  others  in  their  efforts 
to  address  system  reliability  this 
summer. 

Background 

While  the  Commission  does  not  have 
direct  responsibility  over  reliability 
matters,  its  consistent  policy  has  been  to 
assure  that  the  exercise  of  its  ratemaking 
and  other  jurisdictional  responsibilities 
supports  and  facilities  the  continued 
high  degree  of  reliability  that  has 
existed  in  the  U.S.  Indeed,  transmission 
system  reliability  is  one  of  the  principal 
issues  sought  to  be  addressed  by  the 
Commission's  recent  rulemaking  on 
Regional  Transmission  Organizations.  - 
The  Commission  has  also  been 
monitoring  the  functioning  of  electricity 
markets  and  has  been  encouraging  good 
utility  practices  through  its  Enforcement 
Hotline  and  other  programs. 

Our  objective  is  not  to  become 
involved  in  the  day-to-day  operation  of 
the  electric  grid  or  to  duplicate  or 
supplant  the  efforts  of  others  in  the 
industry  that  are  engaged  in  inquiries 
about  electric  reliability  issues. 
However,  it  is  important  that  the 
Commission  exercise  its  regulatory 
mandate  in  a  manner  that  supports,  and 
does  not  impede,  efforts  to  enhance 
reliability  throughout  the  industry.  The 
Commission  has  identified  five  actions 
that  it  can  take,  in  exercising  its 
regulator),'  responsibilities,  that  may 
provide  such  support  this  summer  by. 
for  example,  supporting  efforts  to 
increase  generation  supply,  supporting 
efforts  to  implement  demand-side 
management,  and  supporting  efforts  to 
maximize  the  amount  of  Available 
Transmission  Capability  (ATC)  this 
summer.  In  addition  to  these  actions, 
the  Commission  will  be  expediting 
individual  cases  affecting  reliability 
planning  for  this  summer  which  are 
pending  before  the  Commission  in  other 
dockets. 

Actions  Commission  Will  Implement 
During  the  Summer  of  2000 

The  Commission  hereby  announces 
the  following  actions  that  it  will 
implement  to  support  the  electric 


margins):  .Northwest  Power  Planning  Council. 
Ph(  ifir  Northwest  Power  Supply  .Adequacy/ 
Reliability  Study  (February  2000)  124  percent 
probabilit)  of  being  unable  to  sene  winter  loads  b\ 
2003), 

-'  Regional  Transmission  Organizations.  Order  No 
2000.  fi.S  FR  809  (2000).  FERC  Stats  and  Reg 
1  31,089  at  30.997-99(1999).  order  on  n-h'e.  Order 
No   2000-.A.  65  FR  12.088  (March  8,  200(1).  FERC 
Stats,  and  Regs.  H  31,092  (2000) 


industry's  efforts  in  dealing  with 
reliability  issues  this  summer.  Although 
these  actions  are  within  the 
Commission's  authority  to  implement 
on  an  immediate  basis  and  will  be  in 
effect  on  an  experimental  basis  from  the 
date  of  this  Notice  through  September 
30,  2000.  we  invite  comments  on  them. 

1.  There  are  many  businesses  that 
have  installed  generators  at  their 
business  location  to  meet  a  portion  of 
their  own  demands  or  to  ser\e  as  a 
backstop  to  their  purchase  of  electricit\ 
from  the  local  grid.  These  generators 
may  provide  a  ready  source  of 
generation  capacity  during  periods 
when  power  markets  are  facing  a 
temporan,'  generation  shortage.  Indeed, 
we  recently  approved  a  tariff  under 
which  the  owners  of  such  generation 
could  sell  electricity  to  a  power 
marketer  in  InPower  Marketing 
Corporation. '  In  order  to  facilitate  the 
use  of  existing  on-site  generators  to  meet 
demand,  the  Commission  will  adopt  a 
streamlined  regulatory  procedure  to 
accommodate  sales  from  such  facilities 
to  any  entity  engaged  in  sales  of  electric 
energy.  Owners  of  generating  facilities 
located  at  business  locations  and  used 
primarily  for  back-up  for  self- 
generation,  who  would  become  subject 
to  the  Federal  Power  Act  by  virtue  of 
sales  of  power  from  such  facilities,-'  will 
be  permitted  to  sell  power  at  wholesale 
from  such  facilities  to  non-affiliated 
entities  without  prior  notice  under 
section  205  of  the  FPA.  Pursuant  to  FPA 
section  205(d),  we  find  good  cause  to 
waive  the  prior  notice  requirements  for 
such  sales.  Further,  the  Commission 
hereby  grants  waiver  of  its  regulations 
consistent  with  our  recent  orders  on 
market-based  rates, ■■  and  authorizes 
market-based  rates  during  the  identified 
time  period,  subject  to  the  following 
requirements:  The  wholesale  purchasers 


'Order  .Accepting  For  Filing  Prc^posed  Market. 
Based  Rate  Schedule  .And  Granting  Waners.  90 
FERi;ifil.329  (20001  (/nPoiierl 

■*  We  note  that  while  entities  bee  ome   ■public 
utilities'  siibjec  t  to  the  Federal  Power  .Act  when 
they  commeni  e  the  sale  of  electric  energy  at 
wholesale  in  interstate  commerce.  the\  cease  to  be 
jiubln   utilities  when  such  sales  cease  (assuming 
the\  engage  in  nc>  other  ac  tnities  that  would  make 
ihi'm  public  utilities)  without  further  (./imniission 
action    .See  Century  Power  (.Corporation .  "2  FERC 
lfil.045  at  81.279  (199.51, 

*■  .Sfe,  i-.g  .  InPower.  90  FERC  at  62.105.  Reliant 
Energy.  Inc  .  et  u/ ,  91  FERC  ^6 1,073  at  .Appendix 
B  (2000)  The  (A)mmission  has  generalh  waived  for 
sue  h  sellers  the  following  parts  of  its  regulations  in 
18  CFR   most  of  Subparts  B  and  C  of  Part  35 
Idoc  umenlationl.  I'art  A1  (ac  counting  verification). 
Part  101  (prescribed  (  niform  System  of  Accounts), 
and  f^art  141  (annual  reports!   In  additicm.  where 
requirements  are  slatutorv,  the  Conimission  has 
allowed  sui  h  sellers  to  make  shortened  filings  to 
satisfy  Part  33  (disposition  of  fac  ilities)  and  Part  45 
[interlocking  positions),  and  has  granted  blanket 
authorizations  for  issuances  of  sec  unties  (Part  34). 
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of  power  from  sui:h  facilitins  inu.sl 
report  to  th«  C.ommi.ssion  th«  names  of 
each  such  seller  from  whom  power  was 
purchased,  the  aggregate  amount  of 
i;apai;itv  and/or  energy  purchased  from 
each  seller,  and  the  aggregate 
compen.sation  paid  to  each  seller."  To 
minimize  the  number  of  required 
reports,  the  purchaser  mav  make  one 
report  for  all  purchases  through 
September  30,  and.  if  it  otherwise  files 
quarterly  transactions  summaries  with 
the  Commission,  may  include  this 
report  as  a  si.parati?  section  of  its 
transaction  summary  for  the  third 
calendar  quarter  of  2()()()  If  the 
purchaser  does  not  otherwise  file 
quarterly  tran.sactions  summaries,  it 
should  file  this  report  with  the 
Commission  by  October  Jl.  2000.' 

2  Then?  may  be  tipportunities  during 
the  upcoming  summer  for  public 
utilities  to  make  demand-side 
arrangements  with  their  wholesale 
customers.  For  example,  some 
wholesale  nnjuirements  customers  may 
have  the  ability  to  enter  arrangements 
with  their  own  retail  customers  to 
reduce  load  or  obtain  power  from  an 
industrial  generator  Or,  a  partial 
requirements  c:ustomers  may  have 
access  to  generating  capacity  on  its  own 
system.  We  want  to  ensure  that  public 
utilities  will  be  able  to  work  with  their 
c:ustomers  to  negotiate  mutually 
beneficial  arrangements  on  short  notice 
should  the  need  arise  during  periods  of 
peak  summer  demand  or  should  other 
events  occur  that  affect  system 
reliability.  Since  time  may  be  of  the 
essenc:e  as  these  opportunities  are 
discovered  and  negotiated,  we  find  good 
cause  to  waive  the  FPA's  prior  notice 
requirement  for  any  rate  schedule 
amendments  that  mav  bo  required  to 
effect  those  types  of  arrangements.  Thus, 
to  the  extent  a  mutually  agreeable  DSM 
alternative  changes  the  terms  and 
conditions  of  a  contract  within  our 
jurisdiction,  we  will  grant  waiver  of  the 
filing  of  prior  notice  of  the  change.  By 
October  31.  2000.  the  public  utility 
supplier  must  amend  the  filed  rate 
schedule.  The  filing  must  consist  of  a 
report  containing  the  following 
information:  the  FERC  rate  schedule 
numbers,  the  load  reduction  negotiated 
under  the  DSM  arrangement  (MW/ 
MWh),  total  compensation,  and  the 


".Mthini)<h  wR  iirt"  dskin^  rill  whiili-s<ili^ 
purrhasers  who  st*«k  tn  t.ikti  rttivdnUgp  uf  these 
upecial  prt)(  HtivirHs  tn  filf  (hnsr  rHports.  il  is  not  uur 
iiileni  til  assert  lunsilutum  iiv«r  ariv  whnlesali' 
puri.hasRr  whu  is  nut  uthttrwisc  Mihifc  t  to  mir 
junsiiirtKin.  anil  the  submis.sinn  uf  sui  h  ri^pi'rts 
will  not  alter  a  pur<  ha.sur  s  lurisdu  tiunal  status 

'These  str«dinlin»'il  prii<"H(iiirB.s  arp  offernd  as  an 
option   Any  lurisiiii  tional  seller  may  also  folluw 
standard  nUng  requireineiits  if  ilesirt'd 


name  of  each  affected  wholesale 
(ustomer 

3.  While  most  power  sales  are 

(  urrcntly  transacted  under  market-based 
rattts.  there  are  occasions  when  utilities 
continue  to  operate  under  cost-based 
rates  Often,  these  cost-based  rate 
incorporate  formulas  that  are  intended 
to  track  the  actual  out-of-pocket  (i  e.. 
incremental)  cost  that  was  incurred  to 
generate  or  purchase  the  energy.  During 
periods  of  generation  shortage,  some 
utilities  may  be  in  a  position  to  engage 
in  DSM  transactions  with  their 
wholesale  and  retail  requirements 
customers  in  order  to  free  up  capacity 
for  resale  to  neighboring  utilities.  These 
transactions  will  not  take  place  unless 
any  DSM  expenditures  can  also  be 
recovered  under  the  rate  formula,  as  are 
all  other  out-of-pocket  costs.  However, 
most  rate  schedules  define  out-of-pocket 
or  incremental  cost  in  terms  of  expenses 
incurred  to  generate  power,  rather  than 
ct)sts  incurred  to  compensate  a 
preexisting  customer  to  reduce  load.  A 
few  jurisdictional  utilities  have 
amended  their  cost-based  pricing 
formulas  to  recognize  the  fact  that  DSM 
costs  are  a  fonn  of  out-of-pocket  or 
incremental  cost."  In  order  to  eliminate 
any  disincentive  to  rely  on  DSM  as  a 
source  of  supply  during  generation 
shortages,  we  clarify  that  DSM  costs 
should  be  treated  consistently  with  all 
other  types  of  incremental  and  out-of- 
pocket  costs. 

4.  In  prior  orders,  we  have  noted  that 
the  deductions  from  ATC  to  reflect 
reliability  needs  (Capacity  Benefit 
Margin  or  CBM)  can  often  be  reduced  in 
the  near-term  as  the  transmission 
provider  gains  certainty  as  to  whether 
the  assumptions  underlying  the  CBM 
computation  have,  in  fact, 
materialized.**  The  Commission  takes 
this  opportunity  to  remind  transmission 
providers  that  they  are  required  to 
reassess  CBM  assumptions  for  the 
current  period  and  determine  whether 
they  have,  in  fact,  materialized,  e.g.. 
load,  temperature  and  generation 
outages.'"  Another  element  of  the  ATC 
calculation  is  the  Transmission 
Reliabdity  Margin  (TRM).  le., 
transmission  capacity  that  is  set  aside  to 
account  for  the  inherent  uncertainty  in 
system  conditions  and  the  need  for 
operating  flexibility  to  ensure  reliable 
system  operation  as  system  conditions 


change."  Since  the  assumptions 
underlying  TRM  calculations  similarly 
become  more  certain  in  the  near-term, 
we  expect  transmission  providers  to 
engage  in  the  same  periodic 
reassessment  of  TRM  needs.  Any 
changes  in  CBM  and  TRM  must,  of 
course,  be  reflected  in  recalculated  ATC. 
By  keeping  both  CBM  and  TRM  set- 
aside  values  up  to  date,  OASIS  postings 
will  be  more  accurate.  Accurate  ATC  is 
crucial  to  facilitating  power  sale 
transactions  that  can  relieve  stresses  on 
the  Nations  electric  systems. 

5.  The  Commission  will  be  responsive 
throughout  the  summer  period  to 
suggestions  and  questions  regarding 
actions  that  relate  to  electric  system 
reliability  The  Commission  is  directing 
its  staff  to  assist  with  regulatory 
questions  related  to  practical  ideas 
about  what  the  Commission  can  do  to 
support  the  electric  industry's  efforts 
with  respect  to  reliability  issues.  The 
Commission  staff,  including  the  Hotline 
staff,  will  be  available  to  respond  to 
questions  and  suggestions  in  this  regard. 

Actions  CMhers  Could  Take 

There  are  likely  other  actions  that 
could  be  taken,  either  by  industry 
participants  or  state  regulators,  that 
could  alleviate  potential  reliability 
problems  during  this  summer.  These 
include  using  demand-side  management 
and  applying  market  mechanisms  to 
stimulate  demand-side  response; 
eliminating  any  regulatory  disincentives 
to  customers'  integrating  on-site  supply 
and  demand  solutions;  promoting 
energy  efficiency;  and  improving 
coordination  and  preparation  for 
electricity  emergencies.'^  Where  the 
Commission  does  not  have  a  direct  role 
in  such  matters,  we  seek  suggestions 
from  state  authorities  and  industry 
organizations  as  to  how  we  could  assist 
in  these,  or  other,  areas. 

Request  for  Comments 

The  Commission  seeks  the  views  of 
industry  participants,  organizations,  and 
state  regulatory  authorities  on  the 
actions  identified  herein  and  on 
identifying  what  other  short-term 
measures  the  Commission  and  others 
could  take  to  alleviate  reliability  stress 
during  peak  periods. 

For  example,  in  the  short  term,  are 
there  any  Commission  regulations  that 


"  Srf.  p  n  ,  Wisconsin  Ekntnc  ['nwer  Company 
I)o<  ket  No  ER9»-2180-OO0 

T.dpai  ifv  Benefit  Margin  in  Computing  Available 
Transmission  Capacity   B8  FERC  1  61.099  (199<i) 
iCHMOniiT) 

"■  CH.M  t )rder at  61,237 


"  NERC  White  Paper.  Transmission  Capability 
Margins  and  Their  i'se  in  ATC  Determination.  4 
dune  17,  1999) 

''We  also  understand  that  the  National 
Association  of  Regulatory  Utility  Commissioners 
(NARUCl  Staff  Sulxommitlee  on  Electnc  Reliability 
has  vanous  pro|ects  underway  that  are  looking  into 
such  matters  as  distribution  system  vulnerability  to 
summer  heat  and  peak  loading,  and  interconnection 
of  distributed  generation 
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the  Commission  should  consider 
waiving  to  facilitate  electricity 
commerce  during  periods  when 
electricity  markets  are  stressed?  Can  the 
Commission  do  more  in  the  short-term 
to  facilitate  interconnections?  We  note 
that  the  Public  Utilities  Commission  of 
Ohio  has  opened  an  inquiry  into  the 
readiness  of  its  electric  utilities  to 
respond  to  higher  demands  for 
electricity  this  summer.'  *  Is  there 
anything  the  Commission  should  do  to 
support  such  efforts? 

In  addition,  while  our  request  for 
comments  is  directed  primarily  toward 
interim  initiatives  to  alleviate  reliability 
concerns  for  this  summer,  would  it  be 
useful  for  the  Commission  to  convene  a 
public  conference  later  in  the  year  to 
discuss  longer-term  initiatives  relating 
to  electric  system  operation  during  peak 
demand  periods?  Are  there  longer-term 
initiatives  that  the  Commission  should 
consider,  such  as  initiating  a  review  of 
regional  market  rules  with  the  goal  of 
clarifying  aspects  that  are  ambiguous? 
The  Commission  is  interested  in  hearing 
from  such  organizations  as  state 
regulatory  authorities,  trade  groups, 
independent  system  operators,  emd  the 
North  American  Electric  Reliability 
Council  as  to  what  longer-term 
measures  they  or  the  Commission 
should  consider  to  deal  with  reliability 
stresses. 

We  request  that  any  comments  on 
short-term  interim  measures  be 
submitted  to  us  by  June  2.  2000.  Such 
comments  should  be  concise  cuid 
specifically  focused  oa  either  the 
specific  actions  implemented  in  this 
Notice  or  other  specific  actions  capable 
of  being  accomplished  in  the  short  term. 
We  request  that  any  comments  on 
longer-term  initiatives  or  actions  be 
submitted  to  us  by  June  30,  2000. 
Interested  persons  should  submit  an 
original  and  14  copies  of  any  comments 
to  the  Office  of  the  Secretary,  Federal 
Energy  Regulatory  Commission.  888 
First  Street,  NE,  Washington,  DC  20426, 
and  should  reference  Docket  No.  ELOO- 
75-000. 

The  Commission  orders: 

(A)  For  entities  meeting  the 
qualifications  set  forth  in  Paragraph  1  of 
this  Notice,  and  who  satisfy  the 
reporting  requirements  set  forth  in  that 
Paragraph,  the  following  advance 


' '  See  supra  note  1 . 


waivers  and  authorizations  are  hereby 
granted  for  the  period  beginning  the 
date  of  this  Notice  until  September  30, 
2000: 

(1)  The  prior  notice  requirement  of 
section  205  of  the  Federal  Power  Act  is 
hereby  waived. 

(2)  Waiver  is  hereby  granted  for  Parts 
35,41,  101,  and  141  of  the 
Commission's  regulations. 

(3)  Authorization  is  hereby  granted  to 
issue  securities  and  assume  obligations 
and  liabilities,  provided  that  such  issue 
or  assumption  is  for  some  lawful  object 
within  the  corporate  purposes  of  the 
eligible  entities,  compatible  with  the 
public  interest,  and  reasonably 
necessary  or  appropriate  for  such 
purposes. 

(4)  The  full  requirements  of  Part  45  of 
the  Commission's  regulations,  except  as 
noted,  are  hereby  waived  with  respect  to 
any  person  now  holding  or  who  may 
hold  an  otherwise  proscribed 
interlocking  directorate  involving  any 
eligible  entity.  Any  such  person  instead 
shall  file  a  sworn  application  providing 
the  following  information: 

(a)  full  name  and  business  address; 
and 

(b)  all  jurisdictional  interlocks, 
identifying  the  affected  companies  and 
the  positions  held  by  that  person. 

(B)  The  prior  notice  requirement  for 
rate  schedule  changes  described  in 
Paragraph  2  of  this  Notice  is  hereby 
waived,  conditioned  on  the  public 
utility  complying  with  the  filing 
requirements  set  forth  in  that  Paragraph. 

By  direction  of  the  Commission. 
Commissioner  Hebert  concurred  with  a 
separate  statement  attached. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

Notice  of  Interim  Procedures  To  Support 
Industry  Reliability  Efforts  and  Request  for 
Comments 

(Docket  No.  ELOO-75-OOOl 
Issued  May  17,  2000. 

HEBERT.  Commissioner,  concurring 

I  certainly  agree  with  my  colleagues  that 
the  Commission's  actions  should  promote  the 
continued  reliability  of  the  electric  power 
system.  And  I  agree  that  the  Commission 
should  take  affirmative  steps,  to  the  extent 
consistent  with  its  jurisdictional  authority,  to 
enhance  the  reliability  of  the  system  this 
summer  and  future  summers.  Because 
today's  notice  does  not  appear  to  hurt  our 
reliability  efforts,  and  might  offer  some  slight 
marginal  benefit.  I  concur  with  its  issuance. 


But  1  MTile  spparately  tu  lament  the  lost 
opportunity  this  notice  represents. 
L'nfortunately.  the  Commission  todav  offers 
little  that  wil!  signifirantly  enhanre  the 
reliability  of  the  elec:tric.al  grid  The 
Commission  could  be  doing  so  mu(  h  more  to 
address  the  perceived  problem  .Ml  toda\  s 
notice  aclualh  at  complishes  is  to  announce 
that  the  Commission  is  doing  its  job,  and 
deflect  blame  for  an\  disruptions  this 
summer  to  Congress.  In  my  iudgment.  anv 
blame  should  be  directed  at  this  Commission 
for  not  taking  decisive  action  last  summer 
and  two  summers  ago.  and  in  all  previous 
seasons,  to  promote  capital  investment  in  our 
energy  infrastructure  and  new  entrv  into 
emerging  competitive  markets. 

I  find  peculiar  the  timing  of  todav's  notice. 
In  the  2^2  years  I  have  served  as 
Commissioner,  the  Commission  has  reframed 
from  moving  loo  ambitioush  and  directly 
into  the  reliability  arena.  I  have  admired  the 
Commission's  restraint.  For  example,  the 
Commission  admirablv  resisted  the 
temptation  to  demonstrate  its  regulatorv 
muscle  in  responding  to  the  Midwestern 
"price  spikes"  during  the  summer  of  1998. 
Despite  pleas  from  some  that  temporarily 
high  prices  suggested  a  system  on  the  verge 
of  collapse,  the  Commission  resisted  the  urge 
to  intercede  into  emerging  competitive 
wholesale  markets  by,  among  other  things, 
developing  reliabilitv  and  financial  integrity 
standards. 

Rather,  the  Commission  historicallv  has 
left  matters  of  reliability  to  the  true  experts 
in  the  field — the  North  American  Electru 
Reliability  Council,  the  various  regional 
reliability  count  ils  around  the  c  ountrv  .  and 
all  affected  industry  participants.  Realizing 
that  the  issue  of  reliability  is  complex  and 
requires  intimate  familiarity  with  local 
facilities  and  institutions,  the  Commission 
historically  has  left  this  matter  to  industr\  - 
led  groups,  working  in  concert  with  all 
affected  stakeholders.  The  Commission  has 
interceded  only  when  its  review  of 
reliability-based  practices  was  necessarv  to 
ensure  the  availability  and  qualitv  of  open 
access  transmission  service.  Recent  orders, 
such  as  those  addressing  the  issue  of 
"tagging"  customer  requests  for  service  and 
the  circumstances  in  which  utilities  may 
invoke  line  loading  (i.e..  curtailment) 
procedures  when  the  system  is 
oversubscribed,  attest  to  the  Commission's 
limited  role.'  Another  order,  involving  the 
Western  Systems  Coordinating  Council, 
attests  to  the  Commission's  willingness  to 
support  regional  industry  and  stakeholder 
efforts  to  promote  mandatory  compliance 


'  5pp.  eg..  Coalition  .^gainst  Private  Tariffs.  83 
FERC  1!  61.015.  rph'g  dfnipd.  84  FERC  ^  fii.OSO 
11998):  North  .American  Electnc  Reliability  (Council. 
85  FERCH  61.353  (1998).  ordt-r  on  rehg.  87  FERC 
I  61.161  (1999)- 
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(through  ciintracts)  with  rcliabilitv 
standards  ■ 

In  mv  opinion,  little  oporationallv  has 
c:hanged  to  motivate  the  Commission  to 
take  a  more  activist  role  on  reliahilitv 
I  sus|)e(;t  the  real  reason  for  the 
(Commission's  enhanced  interest  is 
politics  and  public  opinion.  Today's 
newspapers  are  ablaze  with  headlines 
screaming  of  looming  energv  crises  and 
impending  blackouts  and  brownouts. 
Much  of  this  hvsteria,  unfortunatelv, 
has  been  fed  bv  the  Clinton/Crore 
.•\dministr,ition.  indeed,  in  a  front  page 
article  in  the  Wall  .Street  journal,  dated 
May  1  1.  2000.  captioned    cnooin  and 
Doom:  New  Rules,  Demands  Put 
Dangerous  Strain  on  Klectricitv 
Supplv.  "  the  .Secretary  of  Knergv  is 
(|Uoted  as  saying  that  the  I'liited  States 
has  "the  grid  of  a  Third  World  nation  "  ' 

I  am  not  so  pessimistic    The  I'nited 
States  long  has  enjoyed  the  most  reliable 
electrical  delivery  system  in  the  world. 
The  advent  of  competitive  markets  and 
incre.ising  reli.ince  on  ( ()inpetiti\e 
forces — rather  th.iii  i  nnim.ind  .iiid 
(  ontrnl  regul,itor\  ()olii  les — to  regulate 
<'nerg\  in.ukets  dn  not  .tiler  this 
ludgmeiil 

It  is  true  that  iiK Teased  (  ompetltion. 
ami  the  eniergeiu  e  of  ,i  m\  ri.id  of 
market  participants  ami  ofteniigs.  is 
placing  str.iins  on  .i  ele(  trii  at  network 
that  vv.is  imt  designed  for  su(  h 
1  (impetltive  fiirc  es    I  .Igrec  with  the  rest 
lit  tile  ComilUssiDil,  .ts  well  ,is  Se(.ret,M'\ 

Ki(  h.irdson.  lh.it  sdmething  more  should 
be  done  to  enhance  reliability  .md  to 
avoid  unexpected  outages   1  simply 
disagree  as  to  the  ine.iiis  to  .ic(  oinplish 
this  result. 

ro(la\  's  notice  offers  various 
measures  intended  to  promote  supply, 
enhance  deliverabilitv.  <ind  temper 
denifind.  My  person.il  opinion  is  th.il 
offering  m<irket-b<ised  r.ites  to  the 
owners  of  on-site  generation  will 
introduce  precious  few  megawatts  into 
the  interstate  grid   Demand-side 
measures  to  ( onserve  energv  are  .ilinost 
entirely  within  the  [lurview  of  the 
slates/*  Transmission  providers  .ilre.idv 
have  an  obligation  to  update 
periodically  their  (  ah  ul.ition  .md 
posting  of  .ivailable  tr.insmission 
capability   And  C.ornmission  staff. 
i(lenlifie<l  to  "assist  with  regulator\ 
iiuestions  related  to  prai  tical  ideas  " 


■  .S*'f*  VVV'sltTii  SvstiMiis  ( rdiii.ilini;  (  nutK  il    m:" 

ir-;K(;i  tii.iiwt  (I't'iMi 

■  ,\  l)f|wrln)riii    it  Kni'rK\  rrpurt.  pruvuliii^ 

iliii  iiiiiHiil.itiiiii  fur  III!'  .Sf(  ri'liirv"s  iipinion.  is  <  ileil 

ITI   IlllllllKit'  1    llf  tOltuv's  IIDIk  (• 

'  Vis  ••xpiiriemn  as  u  sldli'  i uniinisMnner  shows 
till'  ililfic  iiltv  of  1  ri'iiliiiK  I'ffi'i  tivM  DSM  |l^<^^rill!l^   I 

ill!    >ki'plll  .ll   llf  lllf   ll.|sl\    (ll'l  ISlOll   111"   IllllK  H  I1WV."S 

111!  (;u.iriiii!i'''ini;  HSM  i  nsl  n-c  ihitv 


about  reliability,  will  have  limited 
ability  to  offer  any  real  help. 

My  strong  prefertMice  would  he  for  the 
Commission,  if  now  ini:lined  to  act  on 
reliability,  to  take  decisive  action  in  an 
area  that  clearly  lies  within  its  existing 
jurisdiction — the  pricing  of  wholesale 
power  and  transmissiim  services.  As  I 
have  b»>en  adv(K:ating  ever  since  I  first 
camt!  to  the  tCommission.  the 
Commission  has  within  its  jurisdiction 
the  ability  to  promote  reliability — if  it 
really  means  what  it  now  states.  For 
starters,  if  the  Commission  is  serious 
about  increasing  generation  supply  it 
should  act  U7i/ne(//(j/f/v  to  withdraw  all 
price  (  aps  in  generation  markets,  I  have, 
unfortunately,  written  in  dissent  on 
man\  occasions  as  to  the  harmful 
suppK  effe(  ts  of  price  c:aps  '  The\ 
distort  price  signals  and  inhibit  entry 
into  competitive  markets   Bv  facilitating 
efforts  to  minimize  short-term  price 
disruptions,  and  placing  regulatory 
shai:kles  on  what  should  be  ( ompetitive 
markets,  the  (iommission  is  inhibiting 
precisely  the  type  of  investment  in  the 
grid  that  it  claims  it  is  now  supporting — 
and  that  is  cruc;ial  to  assuring  true 
elec  trie  al  reliability 

.Another  iiiifiortant  mtMUs  ot 
enhanc  ing  reliability  is  to  give 
tr.msmission  providers  an  inc  entive  to 
prn\iiic  reliable,  effic  lent  service 
Conventional  pric  ing  methods  pro\idt» 
no  such  incentive.  It  is  mv  strong 
(ireference  to  afford  utilitit's  some  type 
(if  performanie-b.ised  measure  of 
,11  (  (iuntabilit\  tc»  their  c:ustomers  and 
their  regulators.  Consistent  with  its 
existing  authority,  the  Commission 
c;ould — and  should — tie  earnings  and 
profits  to  reliability-based  and 
performaiue-bascHi  criteria  (such  as  the 
number  and  duration  of  service 
interruptions,  c  ustomer  satisfaction,  and 
throughout] 

Despite  niv  urgings.  the  Commission 
h.is  refused  to  adopt  perform.iiu  e-baseci 
pric  mg  nie.isiires  I  was  tremendousK 
gratified  when  the  Commission  made  its 
first  tentative  moves  in  this  direc  tion 
when  it  adopted  its  Ordt^r  No.  201)0 
rulemaking  on  the  development  of 
region.il. transmission  organizations  As 
the  Commission  explained,  a  RTO  that 
meets  the  (Miumerated  ciharat  teristics 
and  func:tions — ^\u\  that  has 
demonstrated  a  commitment  to  promote 
grid  reliability  and  efficiency — will  be 
eligible  for  a  number  of  incentives. 
These  incentives  include  performance- 
bast'd  rates.  ac:c«;lerated  depreciation. 


and  ri'turn  on  equity  enhancements 
(formula  and  risk-based). 

While  I  appreciate  the  Commissions 
baby  steps  on  performance-based 
pricing,  it  will  take  awhile  for  RTQs  to 
develop,  win  the  Commissions 
approval,  and  qualify  for  innovative 
pricing.  If  it  were  up  to  me.  1  would 
adopt  pricing  measures  now  that  would 
give  both  regional  and  individual 
transmission  providers  an  incentive  to 
minimize  or  eliminate  service 
disruptions  this  summer  and  future 
summers. 

1  can  think  of  numerous  other 
measures  the  Commission  can  adopt  to 
promote  reliability,  without  delay  and 
without  additional  authority  conferred 
by  C'ongress  The  Commission  could 
afford  transcos  an  additional  incentive 
to  build  transmission  facilities  by 
providing  a  higher  rate  of  return  on 
transmission  assets.  The  Ccmimission 
could  articulate  greater  receptivity  In 
proposals  to  build  and  invest  in 
mere  hant  transmission  facilities.  The 
(Commission  c:ould  pique  additional 
interest  in  in\estment  and  c;orporate 
rijstruc  turing  by  allowing  acquisition 
adjustments  on  the  sale  of  transmission 
assets  that  confers  benefits  on 
ratepayers 

In  addition,  the  Commission  could 
greatly  advance  the  c  ause  of  reliability 
by  iodic  ating  its  support  for  stand-alone 
transmission  c umpanies.  (In  another 
order  on  today's  agenda.  I  express 
serious  concern  as  to  the  Commission's 
rejection  of  the  proposed  ownership 
structure  for  the  proposed  Alliance 
transco  )'  .As  I  have  oft-stated,  a 
transco — much  more  so  than  any  other 
type  of  regional  institution — has  a 
strong  economic  incentive  to  provide 
reliable  and  efficient  service.  1  wish  the 
(Commission  would  give  a  transmission 
company  the  chance  to  operate — and 
gi\(^  an  unequivocal  green  light  to  other 
utilities  that  might  be  considering 
participation  in  similar  for-profit 
ventures 

And  the  (Commission — if  truly 
c:ommitted  to  providing  supply 
altt^rnatives — could  do  much  more  to 
promote  the  development  of 
hydroelectric  facilities  and  the 
construction  of  natural  gas  transmission 
facilities."  The  answer  to  our  nation's 
energv  reliability  needs  lies  not  in  the 
development  of  additional  regulatory 
bodies  and  responsibilities — as  the 
Administration,  with  the  acquiescence 
of  a  majority  of  this  Commission,  now 
argues.  Rather,  the  answer  lies  in 


VSw  I.SC)  N.-w  hiinl.imi    In.      UHl-KKl    1   hl.llh 
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priimnlinj;  poiii  ies  that  cm  oiiragi-  i.dpitai 
iiui'slmi'nl  in  nil  Ivpes  ot  I'liergN 
In  hnologies  and  ttiat  allow  c  ompetitix  e 
iiKirkels  to  operate  as  liic\  should 

I  ri'i  ognize  that  certain  of  ni\  suggestions. 
Ill  siiiTic.  might  fid!  into  the  i:ategor\-  of  "lung- 
ti'im'   measures  dial,  even  if  implemented 
imniediateh  .  would  nut  help  this  upcoming 
summer.  Ol  course,  il  the  CConimission  had 
,iiio()t('ii  siiih  relial)dity-liased  measures  in 
jirioi  \ears.  it  would  not  have  realized  the 
urgeni  \  to  issue  today's  notice.  .And  further 
ilela\  merely  exac  erbates  the  conditions 
identified  in  the  notice.  For  this  reason.  I  do 
not  see  the  advantage  of  differentiating 
between  short-term  and  long-term  fixes,  or 
.iwailing  the  filing  ot  comments  on  the 
suhjec  t.  Nor  do  I  see  an\  \alue  in  c  on\  ening 
a  "publii  (onlerence"  on  the  subject  ol 
reliabilitv  initiatixes.  The  (Commission  held 
sue  h  a  (  onference  in  Februan  of  1998.  and 
has  sim  e  rei:ei\ed  numerous  comments  and 
pleadings  on  the  toi)i(:. 

In  short,  there's  not  need  to  await  further 
ac  tion  b\  (Congress,  The  (Commission  alread\ 
has  all  the  authority  il  needs  to  effect  real 
reform  that  will  promote  reliable  and 
effic  ieni  utility  service.  .And  there  is  no  need 
til  dela\  to  allow  for  further  grandstanding  In 
industr\  partiripants   Bv  this  point,  after 
se\eral  summers  ol  expericmc  e  under 
1  ompetitive  markets,  we  all  know  the  way  to 
promote  reliabilitv  and  efficiency — bv 
enc  ouraging  investment  and  l)v  allowing 
cximpetitive  markets  to  operate. 

Therefore.  I  respectfulh  i  oni  ur. 
Curt  L.  Hebert.  Ir.. 
(^(jnimlssianfT. 

iFK  Doc  .  00-1.3008  Filed  5-2.1-00:  8:4.'")  am] 
BILLING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Western  Area  Power  Administration 

Proposed  Rates  for  Transmission 
Service  on  the  Centrai  Arizona  Project 
115-4(V  and  230-kV  Transmission 
Lines 

AGENCY:  Western  Area  Power 
Administration.  DOE. 

ACTION:  Notice  of  proposed  rates. 


summary:  The  Western  Area  Power 
Administration's  (Western)  Desert 
Southwest  Customer  Serx'ice  Region 
(DSW)  is  proposing  rate  methodologies 
to  calculate  the  rates  for  firm  point-to- 
point  transmission  service,  nonlirm 
point-to-point  transmission  service,  and 
Network  Integration  Transmission 
Service  (NITS)  on  the  Central  Arizona 
Project  (CAP)  115-kV  and  230-kV 
transmission  lines.  The  proposed 
calculated  rates  will  provide  enough 
revenue  to  pay  all  annual  costs, 
including  interest  expense,  and  repay 
the  required  investment  within  the 
allowable  period.  The  proposed  rate 


methodologies  are  scheduled  to  go  into 
effect  on  October  1.  2000.  and  will 
remain  in  effect  through  September  30. 
2005.  This  Federal  Register  notice 
initiates  the  formal  process  for  these 
proposed  rate  methodologies. 
DATES:  The  consultation  and  comment 
period  will  begin  from  the  date  of 
publication  of  this  Federal  Register 
notice  and  will  end  August  22.  2000. 
DSW  will  present  a  detailed  explanation 
of  the  proposed  rate  methodologies  and 
will  make  available  a  rate  brochure  at  a 
public  information  forum  scheduled  for 
June  16.  2000.  beginning  at  10  a.m. 
MST.  at  the  DSW  office.  Western  will 
receive  oral  and  written  comments  at  a 
public  comment  forum  on  July  17.  2000. 
beginning  at  10  a.m.  MST.  also  to  be 
held  at  the  DSW  office. 

ADDRESSES:  Written  comments  are  to  be 
sent  to:  Mr.  J.  Tyler  Carlson.  Regional 
Manager,  Desert  Southwest  Customer 
Service  Region.  Western  Area  Power 
Administration,  P.O.  Box  6457. 
Phoenix.  AZ  85005-6457.  or  by  e-mail: 
carlson@wapa.gov.  Western  should 
receive  written  comments  by  the  end  of 
the  consultation  and  comment  period  to 
be  assured  consideration.  Western's 
DSW  office,  is  located  at  615  South  43rd 
Avenue.  Phoenix.  Arizona. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Maher  A.  Nasir.  Rates  Team  Lead. 
Desert  Southwest  Customer  Service 
Region.  Western  Area  Power 
Administration.  P.O.  Box  6457. 
Phoenix.  AZ  85005-6457,  telephone 
(602)  352-2768,  or  by  e-mail: 
nasir@wapa.gov. 

SUPPLEMENTARY  INFORMATION:  The  CAP 
115-kV  and  230-kV  transmission  lines 
have  been  used  almost  exclusively  to 
provide  power  to  the  CAP  water  pumps. 
The  planned  construction  of  a  number 
of  independent  power  plants  in  Arizona 
and  Nevada  creates  a  potential  demand 
for  use  of  surplus  transmission  capacity 
on  the  CAP  115-kV  and  230-kV 
transmission  lines. 

The  proposed  rate  methodologies  for 
point-to-point  transmission  service  and 
NITS  on  the  CAP  115-kV  and  230-kV 
transmission  lines  are  based  on  a 
revenue  requirement  that  recovers  the 
CAP  115-kV  and  230-kV  transmission 
lines  costs  for  facilities  associated  with 
providing  transmission  service  and  the 
non-facilities  costs  allocated  to 
transmission  service.  The  methodology 
for  calculating  the  rates  for  point-to- 
point  transmission  service  on  the  CAP 
115-kV  and  230-kV  transmission  lines 
is  determined  by  combining  the  annual 
amortization  costs  with  the  annual 
operations  and  maintenance  costs. 
divided  by  the  annual  average  contract 


rate  of  delivery.  Implementing  the 
proposed  rate  methodolrjgy  results  in  a 
firm  point-to-point  CAP  115Bk\'  and 
230-kV  transmission  line  rate  of  S8.37 
per  kilowattyear  and  a  nonfirm  point-to- 
point  CAP  115-k\'  and  230-k\' 
transmission  line  rate  of  0.96  mills/ 
kWh. 

NITS  allows  a  transmission  customer 
to  integrate,  plan,  economically 
dispatch,  and  regulate  its  network 
resources  to  serve  its  native  load  in  a 
way  comparable  to  how  a  transmission 
provider  uses  its  own  transmission 
system  to  service  its  native  load 
customers.  The  monthly  charge 
methodology-  for  NITS  on  the  C.\P  1 1 5- 
kV  and  230-kV  tran.smission  lines  is  the 
product  of  the  transmission  customer's 
load-ratio  share  times  one-twelfth  of  the 
annual  transmission  revenue 
requirement.  The  customer's  load-ratio 
share  is  calculated  on  a  rolling  12- 
month  basis  (12CP).  The  customer's 
load-ratio  share  is  equal  to  that 
customers'  hourly  load  coincident  with 
the  CAP  115-kV  and  230-kV 
transmission  lines  monthly 
transmission  system  peak  divided  by 
the  resultant  value  of  the  CAP  1 15-kV 
and  230-kV  transmission  lines  monthly 
transmission  system  peak  minus  the 
CAP  115-kV  and  230-kV  transmission 
lines  coincident  peak  for  all  firm  point- 
to-point  transmission  service  plus  the 
CAP  115-kV  and  230-kV  transmission 
lines  firm  point-to-point  transmission 
service  reservations. 

The  proposed  rate  methodologies 
include  the  costs  for  scheduling,  system 
control,  and  dispatch  service. 

These  rate  methodologies  for 
transmission  service  on  the  CAP  115-kV 
and  230-kV  transmission  lines  are  being 
set  following  the  Department  of  Energy 
Organization  Act.  42  U.S.C.  7101-7352: 
the  Reclamation  Act  of  1902.  ch.  1093, 
32  Stat.  388.  as  amended  and 
supplemented  by  subsequent 
enactments,  particularly  section  9(c)  of 
the  Reclamation  Project  Act  of  1939.  43 
U.S.C.  485h(c):  and  other  acts 
specifically  applicable  to  the  project 
involved. 

By  Amendment  No.  3  to  Delegation 
Order  No.  0204-108.  published 
November  10.  1993  (58  FR  59716).  the 
Secretary'  of  Energy  delegated  (1)  the 
authority  to  develop  long-term  power 
and  transmission  rates  on  a 
nonexclusive  basis  to  the  Administrator 
of  Western;  and  (2)  the  authority  to 
confirm,  approve,  and  place  into  effect 
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on  a  final  ba.si.s.  to  rcinanii,  nr  to 
(li.sapprovi*  such  rates  to  the  Fcdi-ral 
Knergv  Rcgulatorv  Commission  In 
I)ol(;gation  Ordor  No.  0204-172. 
effective  Nov»!mb«T  24,  UHJ't,  the 
.StHTotarv  of  Knt-rgv  dt•lt•^atl'd  the 
authoritv  to  ( (infirm,  approvn  and  place 
such  rates  into  effect  on  an  interim  basis 
to  the  Deputy  .Secretary 

Kxistin^  Department  of  Kner>;v 
procedures  for  publu  participation  in 
power  rate  adjustments  an?  lo<:ated  at  It) 
C.FR  part  40:1  effective  on  September  IH. 
1985  (50  FK  :}7H:J5).  .Sinie  the  proposed 
rates  constitute  a  major  rate  adjustment 
as  defined  in  10  CFK  <»():r2.  both  a 
public  information  forum  and  a  public 
((imment  forum  will  be  held   After 
reviewing  public  comments.  Western 
will  recommend  the  proposed  rate 
methodologies  be  approved  on  an 
interim  basis  by  the  Deputy  Secretary. 

Availability  of  Information 

All  brochures,  studies,  comments, 
letters,  memorandums,  and  other 
documents  made  or  kept  by  Western  in 
developing  the  proposed  r.ite 
methodologies  will  be  made  available 
for  inspection  and  copying  at  the  DSW 
office,  located  at  R15  South  4.3rd 
.Avenue.  Phoenix.  Ari/on<i 

Regulatory  Procedural  Requirements 

flejju/fjfon'  h'lr\ihilil\  Amih  s;s 

The  Regulatory  llfxibilitv  Ai  t  of  I'lHO 
(5  i;  S  ('.  fiOl,  rt  siuj  ]  re<iuires  Feder.il 
ageiK  les  to  |)erforni  .i  regulatory 
flexibility  an.ilysis  if  a  final  rule  is  likely 
to  have  a  signdu  ant  e(  oiKJinic  impat  t 
on  a  substantial  number  of  small  entities 
,111(1  there  IS  a  legal  re(|uirement  to  issue 
a  general  notice  ol  proposed 
rulemaking   Western  has  determined 
that  this  ai  tion  does  not  recjuire  a 
regulatory  flexibility  analysis  since  it  is 
<i  rulemaking  that  partii  ularlv  applies  to 
rates  or  services  applic  <ible  to  public 
property. 

Enviroiinifiitiil  (iitiuplniix  r 

In  (  ompliaiu  e  with  the  National 
Faivironmental  I'oIk  y  Ac  t  of  IW^ 
(NKFA)  (42  U.S.C.  4321.  ff  ser/ ); 
(louiK  il  on  Fnvironinental  Quality 
Regulations  (4n(;i'R  p.irts  1  ,^)()()- l,^)(m|. 
and  DOF  NFl'A  Regulati.ais  (lOCFR 
part  102  11.  Western  has  determined  that 
this  ,i(  tioii  IS  categorically  excluded 
from  the  prep.iration  of  an 
environinenl.tl  .issessinenl  or  <in 
em  ironment.il  impai  t  st.ileiiieiit 

[h'trnnmatiot}  I  'uiUt  Em'i  uti\r  (  hdrr 
n'HHfi 

Western  has  an  exemption  from 
centralized  regulatory  review  under 
Executive  Orcier  12HfS»i;  ,i(  ( ordinglv.  no 


(  le<ir.in(  I'  of  this  notice  by  the  Office  of 
Management  and  Budget  is  required. 

Small  Business  Hegulntnry  Enfnncnwnt 
Fdiriu'ss  Act 

Western  has  determined  that  this  rule 
is  exempt  from  congressional 
notific-ation  requirements  under  5  U.S.C. 
HOI  because  the  action  is  a  nilemaking 
of  particular  applicability  relating  to 
rates  or  services  and  involves  matters  of 
pr(K:edure. 

n.it.vi  M.i\  1-..  20(10. 

Michael  S.  Hacskaylo, 

.■\(hnini''tnitor 

IKK  [)ii(    (1(^-1  U1HT  Filrii  '1-2:1-00:  H  4,'5  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-00651 ;  FRL-6551-6) 

Minimum  Risk  Pesticides  Exempted 
Under  F1FRA  Section  25(b); 
Clarification  of  Issues;  Notice  of 
Availability 

agency:  Envirnnmental  Protection 

Agency  (F.PA) 

ACTION:  Notice  of  availability. 


SUMMARY:  This  notice  i  larifies  several 
aspects  of  the  exemption  for  minimum 
risk  pesticides  bv  the  FIFRA  section 
25(b)  rule,  including  composition, 
labeling,  food  tolerances,  and  state 
regulation    It  is  being  issued  to  answer 
•questions  freciiientlv  asked  of  EPA  about 
such  products.  Registration  (PR)  Notice 
2000-<).  Entitled   'Minimum  Risk 
PestK  iiles  Exempted  under  FIFRA 
Sec  tmn  25(b):  ( llarifit  .ition  of  Issues," 
provides  guidanc:e  to  the  registrant 
(  line  "Tning  fre(|uently  asked  (]uestions 
regarding  sec  tion  25(h)  and  is  effective 
now  but  ( (iinments  will  be  ac  c cpted  for 
30  days,  after  which  the  Agency  ma\ 
revise  the  notice. 

DATES:  ('omments,  identified  bv  docket 
control  number  ()PP-00651,  must  be 
re<:eiy('(i  im  or  before  June  23.  2()()() 
ADDRESSES:  Coininents  may  be 
submitted  b\     lail.  electronically,  or  in 
[lerson.  Please  follow  the  detailed 
iiistruc  tions  for  each  method  as 
provided  in  1  'nit  I  C  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  rec  eipt  by  Ei'A.  it  is  imperative 
that  you  identify  docket  c:ontrol  number 
O['P-()0t)51  in  the  subiec:t  line  on  the 
first  page  of  your  res()onse 
FOR  FURTHER  INFORMATION  CONTACT: 
Hrian  Steinwand  (751 IC), 
En\  ironmental  Protec  tion  Agency,  Ariel 
Rios  Hldg  .  1200  Pennsylvania  Ave  . 
NW  ,  Washington.  DC  20460;  telephone 


number:  (703)  305-7973;  fax  number: 
(703)  308-7026;  e-mail  address: 
steinwand.brian@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  General  Information 

A.  Does  This  Action  Apply  to  Me' 

This  ac:tion  is  direc:ted  to  the  public 
in  general.  Although  this  action  may  be 
of  particular  interest  to  those  persons 
who  are  interested  in  section  25(b) 
exempted  products.  Since  other  entities 
may  also  be  interested,  the  Agency  has 
not  attempted  to  describe  all  the  specific 
entities  that  may  be  affected  by  this 
action,  if  you  have  any  questions 
regarding  the  information  in  this  notice, 
consult  the  person  listed  under  FOR 
FURTHER  INFORMATION  CONTACT 

B  How  Can  I  Get  Additional 
Information.  Including  Copies  of  This 
Document  and  Other  Related 
Documents' 

1.  Electronically.  You  may  obtain 
electronic  copies  cjf  this  document  and 
the  PR  Notice  from  the  Office  of 
Pesticide  Programs'  Home  Page  at  http:/ 
/www.epa  gov/pesticides/.  You  can  also 
go  directly  to  the  listings  from  the  EPA 
Internet  Home  Page  at  http:// 
wwvv.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations  "  and  then  look 
up  the  entry  for  this  document  under 
the  "Federal  Register — Environmental 
Doc  iiments   "  You  c;an  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa  gov/fedrgstr/ 

2  Fax  on  Demand  You  may  request 
a  faxed  copy  of  the  PR  Notice  Entitled 
"Minimum  Risk  Pesticides  Exempted 
under  FIFRA  Section  25(b);  Clarification 
of  Issues,"  by  using  a  faxpbime  to  c:all 
(202)  401-0527  ancl  selecting  item  6130. 
You  may  also  follow  the  automated 
menu. 

3  In  person  The  Agenc:y  has 
established  an  official  rec:ord  for  this 
action  under  docket  control  number 
OPP-00651   The  official  record  consists 
of  the  documents  specifically  referenced 
in  this  ac  tion.  any  public;  comments 
recjeived  during  an  applicable  comment 
ptjriod,  and  other  information  related  to 
this  action,  including  any  information 
claimed  as  Confidential  Business 
Information  (CBI)  This  official  record 
inc  ludes  the  documents  that  are 
physically  loc:ated  in  the  docket,  as  well 
as  the  doc  uments  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includc's  printed,  paper  versions  of  any 
elec:tronic  comments  submitted  during 
an  applicable  comment  period,  is 
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available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB).  Rm,  119,  CrystalMall 
#2,  1921  Jefferson  Davis  Highway, 
Arlington,  VA,  from  8:30  a,m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is (703) 305-5805. 

C  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  number  OPP-0065i  in  the 
subject  line  on  the  first  page  of  vour 
response. 

1.  By  mail.  Submit  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB).  Information 
Resources  and  Services  Division 
(75Q2C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency.  Ariel 
Rios  Bldg.,  1200  Pennsylvania  Ave.. 
NW.,  Washington.  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Information  Resources  and  Services 
Division  (7502C).  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency.  Rm.  119,  Crv'stal  Mall  #2,  1921 
lefferson  Davis  Highway,  Arlington,  VA. 
The  PIRIB  is  open  from  8:30  a.m.  to  4 
p.m..  Monday  through  Friday,  excluding 
legal  holidays.  The  PIRIB  telephone 
number  is  (703)  305-5805. 

3.  Electronically,  ^'ou  may  submit 
your  comments  electronically  by  e-mail 
to:  "opp-docket@epa.gov,"  or  vou  can 
submit  a  computer  disk  as  described 
above.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Avoid  the  use  of  special  characters 
and  any  form  of  encryption.  Electronic 
submissions  will  be  accepted  in 
WordPerfect  6.1/8.0,  or  ASCII  file 
format.  All  comments  in  electronic  form 
must  be  identified  by  docket  control 
number  OPP-0065l'  Electronic 
comments  may  also  be  filed  online  at 
many  Federal  Depository  Libraries. 

D.  How  Should  I  Handlr  CBI  That  I 
Want  to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 


information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI. 
please  consult  the  person  identified 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

E.  What  Should  I  Consider  as  1  Prepare 
My  Comments  for  EPA  ? 

You  may  find  the  following 
suggestions  helpful  for  preparing  vour 
comments: 

1 .  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  vou 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternative  ways  to  improve 
the  notice. 

7.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

8.  To  ensure  proper  receipt  by  EPA. 
be  sure  to  identify  the  docket  control 
number  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  vour 
response.  You  may  also  provide  the 
name,  date,  and  Federal  Register 
citation. 

II.  Background 

A.  What  Guidance  Does  This  PR  Notice 
Provide? 

Except  in  very-  limited  circumstances, 
any  substance  that  makes  a  pesticidal 
claim  must  be  registered  by  EPA  before 
it  can  be  legally  sold  or  distributed.  One 
such  exemption  to  the  registration 
requirement  is  for  those  pesticides 
under  section  25(b)  of  FIFRA.  In  1996, 
EPA  exempted  certain  minimum  risk 
pesticides  ft'om  FIFRA  requirements  if 
they  satisfy  certain  conditions,  EPA 
exempted  the  products  described  in  40 
CFR  152.25(g)  in  part  to  reduce  the  cost 
and  regulatory  burdens  on  businesses  as 
well  as  the  public  for  pesticides  posing 
little  or  no  risk,  and  to  focus  EPA's 
limited  resources  on  pesticides  which 
pose  greater  risk  to  humans  and  the 
environment.  To  qualif\'  for  an 
exemption  as  a  minimum  risk  pesticide, 
each  active  ingredient  in  the  pesticide 
product  must  be  listed  in  40  CFR 
152.25(g)(1).  In  addition,  40  CFR 
152.25(g)(2)  provides  that  these 


pesticide  products  may  only  contain 
minimal  risk  inert  ingredients  listed  in 
List  4A.  The  PR  Notice  is  intended  to 
answer  frequently  asked  questions 
regarding  composition,  labeling,  food 
tolerances,  and  state  regulation. 

B.  Whv  Is  a  PR  Motice  Guidance  and  Sot 
a  Rule? 

The  PR  Notice  discussed  in  this 
notice  is  intended  to  provide  guidance 
to  EPA  personnel  and  decision-makers, 
and  to  the  public.  As  a  guidance 
document  and  not  a  rule,  this  policy  is 
not  binding  on  either  EPA  or  any 
outside  parties.  Although  this  guidance 
document  provides  a  starting  point  for 
EPA  decisions.  EPA  will  depart  from 
this  policy  where  the  facts  or 
circumstances  warrant.  In  such  cases. 
EPA  will  explain  why  a  different  course 
was  taken.  Similarly,  outside  psirties 
remain  free  to  assert  that  this  policy  is 
not  appropriate  for  a  specific  pesticide 
or  that  the  specific  circumstances 
demonstrate  that  this  policy  should  be 
abandoned. 

EPA  has  stated  in  this  notice  that  it 
will  make  available  revised  guidance 
after  consideration  of  public  comment, 
if  mecessary-.  Public  comment  is  not 
being  solicited  for  the  purpose  of 
converting  this  guidance  document  into 
a  binding  rule.  EPA  will  not  be 
codify-ing  this  policy  in  the  Code  of 
Federal  Regulations.  EPA  is  allowing 
comment  so  that  it  can  make  fully 
informed  decisions  regarding  the 
content  of  this  guidance. 

The  "revised"  guidance  will  not  be  an 
unalterable  document.  Once  a  "revi.sed" 
guidance  document  is  issued.  EPA  will 
continue  to  treat  it  as  guidance,  not  a 
rule.  Accordingly,  on  a  case-by-case 
basis  EPA  will  decide  whether  it  is 
appropriate  to  depart  from  the  guidance 
or  to  modify-  the  overall  approach  in  the 
guidance.  In  the  course  of  commenting 
on  this  guidance  document.  EPA  would 
welcome  comments  that  specifically 
address  how  the  guidance  document 
can  be  structured  so  that  it  provides 
meaningful  guidance  without  imposing 
binding  requirements. 

List  of  Subjects 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests. 

Dated:  May  5.  2000. 
Marcia  E.  Mulkey. 

Di rector.  Office  of  Pesticide  Programs 

(FR  Do(  .  00-12960  Filed  .S-23-00:  8:4.=i  am] 

BILUNG  CODE  656&-5&-F 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Notlcs  of  Public  Infonnatlon 
Collectlon(s)  Being  Reviewed  by  th« 
Fadaral  Communications  CommlMion, 
Comments  Requested 

M,l\    I'v  JIMK). 

SUMMARY:  Thu  pHilnral  Cumniunications 
Commission,  as  part  of  its  t;ontinuin^ 
effort  to  reduce  paperwork,  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection,  as 
required  bv  the  Paperwork  Reduction 
Act  of  1995,  Public  Uw  104-13  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number  No  person  shall  be  sub)e<:t  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRAI  that 
does  not  display  a  valid  control  number 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  nettessarv  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commissions 
burden  estimate,  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected,  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
incliuiing  the  use  ol  aiitomated 
i:ollei:ti(>n  technuiues  or  other  forms  of 
information  tet  hnology 
DATES:  Written  comments  should  be 
submitted  on  or  before  lulv  24.  2000   If 
you  anticipate  that  you  will  be 
submitting  (onunents.  but  fiiul  it 
diffi(  ull  to  do  so  within  the  period  of 
time  allowed  by  this  notu  e,  ymi  should 
advise  the  contact  listed  below  as  soon 
as  possible 

ADDRESSES:  Direct  all  comments  to  I.es 
Smith,  Feileral  (Communications 
Commission.  445  12th  Street.  .SVV  . 
Room  1-AH04,  Washington,  DC  20554 
or  via  the  Internt't  to  lesinith'«)f<:(   gov 

FOR  FURTHER  INFORMATION  CONTACT:  lor 

additional  mforin.ilum  or  i(i[)ies  of  the 
information  coUec  tioiis  i ontac  I  Les 
Smith  at  (202|  4  lH-0217  or  via  the 
Internet  at  lesmith«$fcc.gov. 

SUPPLEMENTARY  INFORMATION: 

OMH  Control  S'timhrr  .U)Ht)-0M20 
Titlf:  Application  for  Conslrut;tioii 

Permit  for  a  Low  Power  FM  Broadcast 

Station. 

Form  Number  F(X:  .118 
Tvfit'  of  Hi'virw    Hxtension  of 

currently  approved  colleclitin. 


Rfspon(lents  Not-for-profit 
insfitutitms;  state.  lo<:al  or  tribal 
government 

S'limhfT  of  Respondents  2,500 

Estimated  Time  per  Response   1  hour 
M)  minutes. 

Fre<]iienrv  of  Response  Reporting,  on 
occasion. 

Total  Annual  Burden   :}.750 

Total  Annual  Costs:  $0. 

Seeds  and  I'ses  FCC  Form  318  is 
required  to  apply  for  a  construction 
permit  for  a  new  LPFM  station  or  to 
make  changes  in  the  existing  facilities  of 
such  a  station.  The  data  is  used  by  FCC 
staff  to  determine  whether  an  applicant 
meets  basic  statutory  and  regulatory- 
requirements  to  become  a  Commission 
licensee  and  to  ensure  that  the  public 
interest  would  be  served  by  grant  of  the 
application. 

OMB  Control  \umt>er  3060-0855 

T/fyp  Telecommunications  Reporting 
Worksheet  and  Associated 
Rt^uirements,  CC  Dtx;ket  No  98-171. 

Form  \umher  FCC  Form  499. 

Type  of  Review:  Extension. 

Respondents:  Business  or  other  for 
profit. 

Number  of  Respondents:  5500. 

Estmuited  Time  Per  Response  7.2 
Hours  (avg). 

Total  Annual  Burden:  40,000  Hours. 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden  $0 

Frequencv  of  Response  Annual;  semi- 
annual. 

Needs  and  i'ses:  Pursuant  to  the 
Communications  Act  of  1934,  as 
amended,  telecommunications  carriers 
(and  certain  other  providers  of 
telecommunications  servic  es)  must 
( ontribute  to  the  support  and  cost 
ret;overv  mechanisms  for 
telecommunications  relay  services, 
mimbering  administration,  number 
portability,  and  universal  service.  All 
(  ontnhutors  to  the  federal  universal 
service  support  mechanisms  must  file 
the  Ti'lei ommunic.itions  Reporting 
Worksheet,  FCC  Form  499  The 
information  is  used  to  (:alc:ulate  carriers' 
(  nntributions 

OMB  Control  Number  3060-0816. 

Title   Local  (Competition  and 
Uro.idband  Report.  CC  Docket  No.  99- 
301 

Form  Number  FCC  Form  477. 

TviH'  of  Review  Extension. 

Respondents:  Business  or  other  for 
profit. 

Number  of  Respondents:  510 

Fstimated  Time  Per  Response  58.67 
Hours  (avg). 

Total  Annual  Burr/f-n   29.924  Hours. 

Estimated  Annual  Reporting  and 
Recordkeeping  C^st  Burden  SO 

Frr<iuency  of  Response  Semi- 
annually. 


Needs  and  i'ses  FCC  Form  477  seeks 
to  gather  information  on  the 
development  of  local  competition  and 
deployment  of  broadband  service  also 
known  as  advanced  telecommunications 
services.  The  data  is  necessary  to 
evaluate  the  status  of  developing 
competition  in  local  exchange 
telecommunications  markets  and  to 
evaluate  the  status  of  broadband 
deployment  The  information  will  be 
used  by  the  Commission  staff  to  advise 
the  Commission  about  the  efficacy  of 
Commission  rules  and  policies  adopted 
to  implement  the  Telecommunications 
Act  of  1996. 

OMB  Control  Number:  3060-0292. 

Title:  Part  69 — Access  Charges. 

Form  Number:  N/A. 

Tvpe  of  Review:  Extension. 

Respondents:  Business  or  other  for 
profit. 

Number  of  Respondents:  1458. 

Estimated  Time  Per  Response:  23.19 
Hours. 

Total  Annual  Burden:  33,825  Hours. 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  $0 

Frequencv  of  Response:  On  occasion; 
semi-annually;  one-time  reporting; 
recordkeeping 

Needs  and  Uses:  Part  69  of  the 
Commission's  rules  and  regulations 
establishes  the  rules  for  access  charges 
for  interstate  or  foreign  access  provided 
bv  telephone  companies.  Local 
telephone  companies  and  states  are 
required  to  submit  information  to  the 
Commission  and/or  the  National 
Exchange  (Carrier  Association.  The 
information  is  u.sed  to  complete  charges 
in  tariffs  for  access  service  (or 
origination  and  termination)  and  to 
computer  revenue  pool  distributions. 

OMB  Control  Number:  3060-0298 

Title  Tariffs  (Other  Than  Tariff 
Review  Plan)— Part  61 

Form  Number:  N/A. 

Tvpe  of  Review:  Extension 

Respondents:  Business  or  other  for 
profit 

Number  of  Respondents:  2000. 

Estimated  Time  Per  Response:  341.2 
Hours  (avg.) 

Total  Annual  Burden  682.555  Hours. 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  SO. 

Frequencv  of  Response:  On  occasion; 
annual;  biennially;  Third  Parly 
Disclosure. 

Needs  and  Uses:  Part  61  is  designed 
to  ensure  that  all  tariffs  filed  by 
common  carriers  are  formally  sound, 
well  organized,  and  provide  the 
Commi-ssion  and  the  public  with 
sufficient  information  to  determine  the 
justness  and  reasonableness  as  required 
by  the  Communications  Act  of  1934.  as 
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amended,  of  the  rates,  terms  and 
conditions  in  those  tariffs. 

OMB  Control  Number:  3060-0804. 
Title:  Universal  Ser\'ice — Health  Care 
Providers  Universal  Service  Program. 
Form  Number:  FCC  Forms  465.  466. 
466-A.467.  468. 

Type  of  Review:  Extension. 
Respondents:  Business  or  other  for 
profits;  not  for  profit  institutions. 
Number  of  Respondents:  5255. 
Estimated  Time  Per  Response:  1.8 
Hours  (avg.). 

Total  Annual  Burden:  9755  Hours. 
Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  SO. 

Frequency  of  Response:  On  occasion; 
recordkeeping. 

Needs  and  Uses:  The  Commission 
adopted  rules  providing  support  for  all 
telecommunications  services.  Internet 
access,  and  internal  connections  for  all 
eligible  health  care  providers.  Health 
care  providers  who  want  to  participate 
in  the  universal  serv'ice  program  must 
file  several  forms,  including  FCC  Forms 
465.  466.  466-A.  467  and  468.  The 
information  reported  is  used  to  ensure 
that  universal  service  support  is 
distributed  to  telecommunications 
carriers  serving  eligible  health  care 
providers  pursuant  to  47  CFR  part  54. 
OMB  Control  Number:  3060-051 1 . 
Title:  ARMIS  Access  Report. 
Form  Number:  FCC  Report  43-04. 
Type  of  Review:  Extension. 
Respondents:  Business  or  other  for 
profit. 
Number  of  Respondents:  1 50. 
Estimated  Time  Per  Response:  621 
Hours. 

Total  Annual  Burden:  93.150  Hours. 
Estimated  Annual  Reporting  and 
.Recordkeeping  Cost  Burden:  SO. 
Frequency  of  Response:  Annual. 
Needs  and  Uses:  The  Access  Report  is 
needed  to  administer  the  results  of  the 
FCCs  jurisdictional  separations  and 
access  charge  procedures  in  order  to 
analyze  revenue  requirements,  joint  cost 
allocations,  jurisdictional  separations 
and  access  charges. 

OMB  Control  Number:  3060-0512. 
Title:  The  ARMIS  Annual  Summan' 
Report. 
Form  Number:  FCC  Report  43-01. 
Type  of  Review:  Extension. 
Respondents:  Business  or  other  for 
profit. 

Number  of  Respondents:  150. 
Estimated  Time  Per  Response:  135 
Hours. 

Total  Annual  Burden:  20.250  Hours. 
Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  $0. 
Frequency  of  Response:  Annual. 
Needs  and  Uses:  The  ARMIS  Annual 
Summary  Report  contains  finemcial  and 


operating  data  and  is  used  to  monitor 
the  incumbent  local  exchange  carriers 
and  to  perform  routine  analyses  of  costs 
and  revenues  on  behalf  of  the 
Commission. 

OMB  Control  Number:  3060-0513. 

Title:  ARMIS  Joint  Cost  Report. 

Form  Number:  FCC  Report  43-03. 

Type  of  Review:  Extension. 

Respondents:  Business  or  other  for 
profit. 

Number  of  Respondents:  150. 

Estimated  Time  Per  Response:  83 
Hours. 

Total  Annua]  Burden:  12.450  Hours. 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  SO. 

Frequency  of  Response:  Annual. 

Needs  and  Uses:  The  Joint  Cost 
Report  is  needed  to  administer  our  Part 
64  joint  cost  rules  and  to  analyze  the 
regulated  and  nonregulated  cost  and 
revenue  allocations  by  study  area  in 
order  to  prevent  cross-subsidization  of 
nonregulated  operations  by  the 
regulated  operations. 

Federal  CCommunications  Commis.sion. 

Magalie  Roman  Sales, 

Scrrftary. 

|FR  Doc.  00-13036  Filed  5-23-00:  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Coliectlon(8)  Being  Reviewed  by  the 
Federal  Communications  Commission, 
Comments  Requested 

.May  18.  2000. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary'  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
fb)  the  accuracy  of  the  (Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 


information  collected;  and  (d)  wavs  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  July  24.  2000.  If 
you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  vou  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Les 
Smith.  Federal  Communications 
Commissions.  445  12th  Street.  S.W.. 
Room  1-A804.  Washington.  DC  20554  or 
via  the  Internet  to  lesmith@fcc.goy. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

additional  information  or  copies  of  the 
information  collections  contact  Les 
Smith  at  (202)  418-0217  or  via  the 
Internet  at  lesmith@fcc.gov. 

SUPPLEMENTARY  INFORMATION: 

OMB  Approval  Number:  3060-XXXX. 

Title:  Wireless  Medical  Telemetry 
Service  (ET  Docket  99-255). 

Type  of  Review:  New  collection. 

Respondents:  Business  or  not  for 
profit  institutions. 

Number  of  Respondeius:  2500. 

Estimated  Hours  Per  Response:  4. 

Frequency  of  Response: 
Recordkeeping;  one  time  reporting 
requirement. 

Estimated  Total  Annual  Burden: 
10.000  hours. 

Total  Annual  Cost:  S500.000.00. 

Needs  and  Uses:  The  Commission 
adopted  a  Notice  of  Proposed  Rule 
Making,  to  create  a  Wireless  Medical 
Telemetry  Ser\'ice  ("WMTS")  (ET 
Docket  No.  99-255).  If  the  WMTS  were 
licensed  by  rule,  there  would  be  no 
record  of  which,  frequencies  are  used  by 
each  facility  or  device.  This  could  result 
in  interference  if  multiple  parties 
located  closely  together  attempted  to 
use  the  same  frequencies.  Therefore,  the 
Commission  proposes  the  appointment 
of  a  frequency  coordinator,  who  will 
maintain  a  database  of  all  WMTS 
equipment  in  operation.  All  parties 
using  equipment  in  the  WM'TS  would 
be  required  to  coordinate/register  their 
operating  frequency  and  other  relevant 
technical  operating  parameters  with  a 
coordinator  designated  by  the 
Commission.  This  proposal  would  assist 
WMTS  users  in  avoiding  interference. 

Federal  Communications  Commission 

Magalie  Roman  Salas. 

Secretarv 

[FR  Doc.  00-13037  Filed  5-23-00;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Coll«ctlon(s)  Being  Reviewed  by  the 
Federal  Communication*  Commission 
for  Extension  Under  Delegated 
Authortty,  Comments  Requested 

M.iv    I'l    JIMKI 

SUMMARY:  Thf  FfdtTal  Communic.itions 
CdiiuiHssioii.  as  [J.irt  of  its  (oiitmuiii^ 
t'ffort  to  rcdiK  (•  paptTwork  burdt-n 
invites  thf  ^ciuTal  public  and  othfr 
Federal  a^oncu's  to  lake  this 
(ipportuiutv  to  (oii'inoiit  on  thf 
f()llowm^  information  ( i)llf(;tion(s).  as 
reqiiirnd  bv  the  ['aperwork  RtuliK  tioii 
Act  of  IVIMf).  I'ublic  1-ivv  104- n   An 
dgen<;v  mav  not  conduct  or  spcuisor  a 
cnllwrtion  of  information  unless  it 
displays  a  currenflv  valid  control 
number.  No  person  shall  be  subject  to 
dnv  penaltv  for  failing  to  complv  with 
a  collection  of  infoniiation  subject  to  the 
Paperwork  Reduction  A(  t  (F'RA)  that 
does  not  displav  a  v.did  control  number 
(Comments  are  reiiut'sted  concerning  (a) 
whether  the  proposed  collection  of 
information  is  ne<:essarv  for  the  proper 
performance  of  the  functions  r)f  the 
Commission,  ini  hiding  wht^ther  the 
information  shall  have  pra(  tical  utilitv, 
(b)  the  ac(  uracv  of  the  (lommission  s 
burden  estimate:  (c)  wavs  to  enhance 
the  qualitv,  utilitv,  and  clarity  of  the 
information  collmted.  ami  (d)  ways  to 
minimize  the  burden  of  the  collectuui  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techni(iues  or  other  forms  of 
information  tm.hnologv 
DATES:  Written  comments  should  be 
submitted  on  or  bfdore  luly  24,  2000  If 
you  anticipate  that  vou  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notu  e,  you  should 
advise  th»!  contact  listed  below  as  soon 
as  possible 

ADDRESSES:  Direct  all  comments  to  I.es 
Smith,  Federal  Communications 
Commission,  Room  1  .^-H()4,  445 
Twelfth  Street,  SW,  Washington,  D(. 
20fi!i4  or  via  the  internet  to 
lesmith®fcc  gov 

FOR  FURTHER  INFORMATION  CONTACT:  For 

additional  information  or  copies  of  fhe 
information  colU'ctions  contact  I.es 
Smith  at  (202)  41H-0217  or  via  the 
Internet  at  lesmithdfcc  gov 
SUPPLEMENTARY  INFORMATION: 

OMB  Cant  ml  Mum  her  ;U)6()-<)y21 

Title  Petitions  for  l^TA  Boundarv 
Modification  for  the  Deployment  of 
Advanced  .Servities 

Form  NiimhtT  N/A 

Type  nf  Ht'vifw  Flxtension. 


Hi'spondrnts  Business  or  other  for 
profit 

\iiinhtT  i>l  Hf^pondciits  20 

Ksttmati'd  Time  Per  Rfsponsf:  8 
Hours  (avg  ) 

Total  Aititual  Burclfn   \M)  Hours 

Estimatfd  Anniuil  Rcportinfi  and 
Hfcordkffpm^  Cost  Burden  SO 

Frt'<]uen(\  of  Response  Ifn  occasion; 
Third  Party  Disclosure 

\eeds  and  I  'ses  Bell  Operating 
Companies  (BCMis)  that  petition  for 
LATA  boundarv  modifications  to 
onc.ourage  the  deployment  of  advanc:ed 
services  on  a  reasonable  and  timely 
basis  are  requested  to  include 
information  in  acc;ordance  with 
specified  criteria  The  Commission  will 
use  this  information  to  review  the 
pt'titions.  The  petitioning  BCX;  is 
re(|uired  to  serve  its  state  ccjmmission 
with  a  copy  of  the  petition. 

dMB  Control  \umber  3060-0681 

Title  Toll-Free  Service  Access 
c  (ides— CC  Docket  No  9.5-155(47  CFR 
Pan  52,  Subpart  D.  .StKrtions  52.101- 
52  111) 

Form  \umber:  N/A. 

Type  of  Review  Extension 

Respondents  Busin(*ss  or  other  for 
profit 

S'umtxT  of  Respondents   1 68. 

Estimated  Time  Per  Response:  15 
Hours  (avg  ) 

Total  Annual  Burden  2520  Hours 

Hstimateii  Annual  Reporting  and 
Recordkeeping  C'osf  Burden  SO. 

Frequenrv  of  Response  On  occasion 

S'eeds  and  I 'ses:  Responsible 
Organizations  (RespOrgs)  who  wish  to 
make  a  spe<jific  toll  free  number 
unavailable  must  submit  written 
requests  to  the  toll  free  database 
administrator  The  request  shall  include 
the  appropriate  documentaticjn  nf  the 
reason  for  the  request 

OMB  Control  Sumber  3060-0579. 

Title  Expanded  Interconnection  with 
Local  Telephone  C>ompany  Facilities  for 
Interstate  Switched  Transport  Services. 

Form  S'umt>er  N'A. 

Tvpe  of  Review  Extension 

Respondents  Business  or  other  for 
profit 

Mumber  of  Respondents  16 

Estimated  Time  Per  Response  124.7 
Hours  (avg.) 

Total  Annual  Burden   1996  Hours. 

Estimated  Annual  Reporting  and 
Recordkeeping  (k)st  Burden  $0, 

Frequency  of  Response:  On  cx:casion. 

Seeds  and  L'ses  Local  exchange 
c:amers  are  required  to  make  tariff 
filings  to  provide  new  switched 
transport  expanded  interconnection 
services  and  to  comply  with 
Commission  standards  governing 
nonrecurring  charges. 


OMB  Control  Xumher:  306f)-0577 

Title  Expanded  Interconnection  with 
Local  Telephone  (-ompany  Facilities. 

Form  Sumber:  N/A. 

Tvpe  of  Review  Extension. 

Respondents:  Business  fir  other  for 
profit 

Sumber  of  Respondents:  16. 

Estimated  Time  Per  Response:  15 
Hours  (avg  ) 

Total  Annual  Burden:  240  Hours. 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden  SO 

Frequency  of  Response:  On  occasion. 

Seeds  and  L'ses:  Local  exchange 
carriers  are  required  to  make  tariff 
filings  to  provide  public  notice  of  fresh 
look  opportunity  at  their  offices  and  to 
comply  with  Commission  standards 
governing  nonrecurring  reconfiguration 
charges,  expanded  interconnection 
connection  charge  rate  structure  and 
fresh  look. 

^ec^l•ral  Ojmmunications  Commission. 

Magalie,  Roman  Salas. 

.Sei  refnn 

IKK  Dot    ()1>-1  )0:i8  Filed  5-2,3-00:  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Infonnatlon 
Collectlon<s)  Being  Submitted  to  OMB 
fof  Review  arKl  Approval 

MdV  17.  JtHK) 

SUMMARY:  The  Federal  Communications 
Commissions,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection,  as 
required  bv  the  Paperwork  Reduction 
Act  of  1995.  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  hinctions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
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collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  June  23,  2000.  If 
you  inticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  vou  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Les 
Smith,  Federal  Communications 
Commission,  Room  1-A804.  445  12th 
Street.  S.W..  Washington,  DC  20554  or 
via  the  Internet  to  lesmith@fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Les 
Smith  at  (202)  418-0217  or  via  the 
Internet  at  lesmith@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 

OMB  Control  Number:  3060-0233. 
Title:  Part  36.  Separations. 
Form  Number:  N/A. 
Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit  entities;  and  State.  Local,  or  Tribal 
Governments. 

Number  of  Respondents:  1,500. 
Estimate  Time  Per  Response:  2  to  22 
hours. 

Frequency  of  Response:  On  occasion, 
quarterly,  and  annual  reporting 
requirements;  Third  party  disclosure. 
Total  Annual  Burden:  157.125  hours. 
Total  Annual  Costs:  None. 
Needs  and  Uses:  In  order  to  allow 
determination  of  the  study  areas  that  are 
entitled  to  an  expense  adjustment,  and 
the  wire  centers  that  are  entitled  to 
support,  each  incumbent  local  exchange 
carrier  must  make  certain  annual  and/or 
quarterly  data  reports  to  the  National 
Exchange  Carrier  Association.  State  or 
local  telephone  companies  which  want 
to  participate  in  the  federal  assistance 
program  must  make  certain 
informational  showings  to  demonstrate 
eligibility. 

OMB  Control  Number:  3060-0774. 

Title:  Federal-State  Joint  Board  on 
Universal  Service,  CC  Docket  No.  96—45, 
47  CFR  part  54. 

Form  Number:  NfA. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit  entities;  Not-for-profit 
institutions;  State.  Local,  or  Tribal 
Governments. 

Number  of  Respondents:  5.565.451. 

Estimate  Time  Per  Response:  2  to  4 
hours. 

Frequency  of  Response:  On  occasion, 
quarterly,  and  annual  reporting 
requirements;  Third  party  disclosure. 

Total  Annual  Burden:  1,787,278 
hours. 


Total  Annual  Costs:  None. 

Needs  and  Uses:  Congress  directed 
the  FCC  to  implement  a  new  set  of 
universal  service  support  mechanisms 
that  are  explicit  and  sufficient  to 
advance  the  universal  service  principles 
enumerated  in  47  U.S.C.  section  254 
and  other  such  principles  as  the 
Commission  believes  are  necessary  and 
appropriate  for  the  protection  of  the 
public  interest,  convenience,  and 
necessity,  and  are  consistent  with  the 
Communications  Act  of  1934.  as 
amended.  Part  54  promulgates  the  rules 
and  requirements  to  preserve  and 
advance  universal  service.  The 
collections  are  necessary  to  implement 
section  254. 

Magalie  Roman  Salas, 

Secretary. 

IFR  Doc.  00-13032  Filed  5-23-00;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Coliection(s)  Being  Reviewed  by  ttie 
Federal  Communications  Commission 

May  18,  2000. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(s),  as 
required  by  the  Paperwork  Reduction 
Act  of  1995.  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  June  23,  2000.  If 
you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 


difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Judv 
Boley,  Federal  Communications 
Commission,  Room  1-C804,  445  12th 
Street,  SW.  DC  20554  or  via  the  Internet 
to  jboley@fcc.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collection(s).  contact  Judy 
Boley  at  202-418-0214  or  via  the 
Internet  at  jboley@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 

OMB  Control  No.:  3060-XXXX. 

Title:  Section  95.1215.  Disclosure 
Policies  and  Section  95.1217.  Labeling 
Requirements. 

Form  No.:  N/A. 

Tvpe  of  Review:  New  collection. 

Respondents:  Businesses  or  other  for- 
profit,  not-for-profit  institutions. 

Number  of  Respondents:  20. 

Estimated  Time  Per  Response:  1  hour. 

Frequency  of  Response:  Third  party 
disclosure  requirement  . 

Total  Annual  Burden:  20  hours. 

Total  Annual  Cost:  N/A. 

Needs  and  Uses:  The  information 
collection  contained  in  Sections  95.1215 
and  95.1217  require  manufacturers  of 
transmitters  for  the  Medical  Implant 
Communications  Service  (MICS)  to 
include  with  each  transmitting  device  a 
statement  regarding  harmful 
interference  and  to  label  the  device  in 
a  conspicuous  location  on  the  device. 
The  requirements  will  allow  use  of 
potential  life-saving  medical  technology 
without  causing  interference  to  other 
users  of  the  402^05  MHz  band. 

Federal  Communications  Commission 

Magalie  Roman  Salas. 

Secretary 

[PR  Doc.  00-13035  Filecd  5-23-00:  8:45  am] 

BILUNG  CODE  671 2-01 -U 


FEDERAL  RESERVE  SYSTEM 


Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Board  of 
Governors  of  the  Federal  Reserve 
System. 

TIME  AND  DATE:  10:00  a.m..  Tuesday, 
May  30.  2000. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building.  20th  and  C 
Streets,  NW.,  Washington,  DC  20551. 
STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  1  Personnel 
actions  (appointments,  promotions, 
assignments,  reassignments.  and  salars" 
actions)  involving  individual  Federal 
Reserve  System  employees. 
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II    Aiiv  Items  (  arricd  fi)rw.ini  frimi  .i 
prcvimisK  tjiuioiiiK  I'd  nif»'tiii>; 
CONTACT  PERSON  FOR  MORE  INF0RMATK3N: 

Lynn  S.  Fux.  .Xssist.iiit  tn  thi'  Ho.ird. 
2()2-4.S2-:tlI()4 

SUPPLEMENTARY  INFORMATK>N:  Ymi  inav 
call  Jl)2-4.Si;-.<2(Hi  hcv;iiiiiiii>;  .ii 
appnixiin.itclv  ')  pin   tun  husiursN  (i,i\  s 
bfforc  the  iTU'ftin^  fur  a  nHordcd 
.iniinuiK  finnit  nf  l)<iiik.  .ind  bank 
lioldm^  I  (irnp.iiu  .ipplu  .itiotis 
schrdulfd  for  the  incftin^;;  or  voii  mav 
f  f)nta(  t  tijf  Ho.irds  VVch  site  ,it  littp  ' 
www  fi^dfralrt'siTM'  i;ii\  tor  .tn 
(•l(*i:troi\i(   .iiinouiH  ciiit'iit  that  not  onK' 
lists  .i(ipli(  atioiis.  hut  ,iiso  iikIh  atfs 
[iroi  t'diiral  and  nthi-r  inforinatmn  about 
thi'  intH'tniK 

il.ltiMl    M.l\    I'l    .'ll(HI 
Ki)l)«Tt  (l»'\     KritTMin. 
\ssi»  Mtr  Sfi  rrtiin  I'l  thf  HiHinl 
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BILLING  CODE  6310-01    P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Announcement  00059] 

Prevention  Epicenters  Program;  Notice 
of  Availability  of  Funds 

A.  Purpo.se 

Thf  (Icnlfrs  for  Discisf  Control  ,nicl 
I'ri'v  fiition  !("!)(  I  annoiuu  fs  llir 
availaliilitv  ot  fiscal  v. Mr  (FYI  2{n») 
funds  tor  a  (  oopcratiM'  a^rt'cnu'nt 
pri)i;r,ini  for  Prt-xcntion  Kpu  i'nt«Ts   (!I)(. 
is  (  ominitird  to  a(  hifv  mi;  the  bf.tltli 
promotion  and  disfasr  pri'viMition 
ob|f(  tlM's  of     Hfaltlu    Profilf  .!ni()    ,  a 

ii.itioii.il  at  ti\  it\  to  ri'dui  !■  iiiorbidils 
and  mort<ilit\  and  improM'  thr  ipialitN 
of  lift-  This  announccincnt  is  rcl.iti'd  to 
the  fo(  us  ar»Ms  of  .Xcci'ss  to  (Jiialit\ 
MiMlth  .Scrvict's  <ind  Immuni/.ition  and 
Inft'i  tioiis  [)is»',ist's   For  thf  ronfcrcm  r 
r.npv  of    Healths  I'l'oplc  JOll)'  .  visit  thf 
intfriift  sitf  http     www  hfalth.^nv/ 
hf<ilth\  pf  ojilf 

Thf  [mrposf  ol  ihf  [)ro^;r.im  is  to 
assist  hf.ilthi  iirf  or^.ini/.itions  and 
institutions  to  support  I'stablishfd 
Prf\  flit  ion  Kpii  ••nt«rs  or  tu  dm  flop  iifw 
PrfVf  iition  Kpi(  filters  as  p.irt  of  the 
CDC's  PrfVfntion  Kpi( vntfrs  (PK) 
pro^r.im  The  f'K  p^o^ram  is  dfsiijnt'd  to 
dfvf lop,  implfiiifnt.  and  fvaluatf  thf 
f  fff(  tivf  iifss  of  f  pidf  niioloi'u  allv-hasfd 
st^atf^lfs  to  improvf  hfalth(  arf  (iUiilit\ 
and  .issurf  ()<ttifnt  s.itftv  bv  [in-vf ntiiii; 
advfrsf  events  associated  wit' 
health(  are  includiim.  but  no'     inited  to 
hi!althi:arf-assi)c:iatfd  mfecti  and 


antimu  robial  resistant  infei  tions   (.See 
.\tta(  hment  11  Fiat  kground  for  mor«' 
information  I 

The  goals  of  the  PK  program  are  to  (1) 
Support  .ictivities  whith  lead  to 
im[)rovemf iits  m  information  svsiem 
( .ipac  itv  to  mointor  health(  are  svstem 
performani  e  and  healthi  are  outi  omes 
.Such  activities  should  expand  the  use  of 
information  technologv  to  accpiire, 
integrate,  prot  ess,  .malw.e.  and  re[iort 
information,  ami  use  information 
tei  hnolog\  to  develop  .ind  implement 
innovative  interventions  to  prevent 
infe(  turns  and  other  .idverse  health 
fVfnts:  {2}  hr  a  national  rf  sourc  e  for 
huildiiig  f  pidf  miologK  ( <ipa(  it\  in 
bfalth(  ,irf  outi  onifs  researi  h    I'K 
[>roi;ram  .u  ti\ities  should  extend  the 
(  apac  itv  of  health(  are  epideiniologv  and 
iiifei  tion  (  ontrol  prokjrarns  to  address 
p.itieni  safetv.  cost  effet  tiveness. 
prevention  effec  tiveness.  healthc  .iri' 
out(  omes  mointoring.  and  performance 
iiieasurement,  and  ('.M  support  activities 
u  bi(  h  dfVf  lop  an  infrastructure  to 
address  the  above  goals  in  the  broadest 
spectrum  of  healthi  are  delivery  settings, 
iiK  hiding  acute  i  are  hospitals,  long- 
tfrin  ( .trf  fa(  ilitifs.  rf h.tbilitation 
progr.ims   dialvsis  (  f ntfrs,  honif 
healthi  .irf  (irograms.  ambul.itorv  care 
progr.uns.  and  others 

Spec  ifi(  ob|e(  tivfs  for  thf  pilot  and 
dfVflopmfntal  phases  of  the  protect  will 
nil  liide  idf ntifving  1 1 )  a[)pro[)riate 
popul.itions,  [2]  out(  omf  nifasurfs.  (,i) 
d.il.i  (  ollf(  tion  nifthods.  and  (41 
intf  r\  f  ntioiis  lo  bf  institutfd  m  \far  2 
ol  the  proifi  I 

\.<n  h  I'rfVfntion  Kpii  enter  will  be 
established  withm  a  healthcare  network 
or  svstem,  integrated  healthi  are  deliverv 
svstem  (IDSI.  or  man.tged  i  are 
organization  (MfX)|  which  serves  a  large 
and  diverse  group  of  people  Through 
the  network,  svstem.  or  organization. 
the  Prevention  KpK  enter  should  have 
,11  (  I'ss  to  [iiitients  in  a  varietv  of 
healthi  arf  settings  (c  g  .  long-terni  i  are, 
re li.ibilit.ition.  honif  health  <  are. 
ambulatotv  i  are,  dl.llvsis  i  enters,  eti    ) 
The  population  served  bv  the 
I  omfionents  of  the  svstem  should  be 
ilffinaf)le  basfd  on  tfie  network  s. 
svsiems.  or  organizations  knowlfdge  of 
historu  al  [latterns  of  use  of  services  bv 
jiatients  and  or  the  demographii  s  of 
enrollment  in  managed  healthcare  plans 
served  bv  the  network,  svstem,  or 
organization  Prevention  Epicenters  will 
work  together  as  part  of  a  national 
multi-c  enter  i  ollaborative  researi  h  and 
demonstration  program  in  the  areas  of 
[i.itient  safetv  and  healthc  are  outcomes 
research 


B.  Eligible  Applicants 

.Applications  may  be  submitted  bv 
public  and  private  nonprofit 
organizations  and  bv  governments  and 
their  agencies:  that  is,  universities, 
c  oUeges,  research  institutions,  hospitals, 
other  public  and  private  nonprofit 
organizations,  .Stale  and  loc:al 
governments  or  their  bona  fide  agents, 
and  federallv  recognized  Indian  tribal 
governments.  Indian  tribes,  or  Indian 
tribal  organizations 

Note;  i'ulihc  l..i\\   in4-fri  stal.'s  tli.il  ,tn 
Drgriiii/ation  dt^si  rib>-i|  in  st-i  tmn  fS(ll(i  1(4)  '•( 
llic  Iiit.'in.il  KHVfiiii.'Cui!.'  (il  l<lH(i  that 
'•iikiauf.  Ill  Idhhviiig  ill  !i\  ilies  is  mil  cli^;!!)!!' 
Ill  riM  I'Ui'  Ki-deral  ftinils  i  cuistitutmij  an 
aw.irii    grant,  i  uiiperali  W'  .igreellii'iil, 
I  iinlriK  I.  loan,  ur  ,in\  .ahcr  (urm 

C.  Availability  of  Funds 

.■\pproximatelv  52.000,000  is  available 
in  FY  2()()()  to  fund  approximately  10 
awards  (up  to  eight  competing 
c  ontinuations  and  one  or  two  new 
Prevention  Kpicenters|.  It  is  expected 
that  the  a\c>rage  award  for  the  existing 
Prevention  F;pic:enters  will  range  from 
approximately  5100,000  to  54 .50,000. 
depending  on  the  activities  funded  per 
site,  and  the  average  award  for  new 
Prevention  Kpic:enters  will  range  from 
approximatelv  575.000  to  5250.000 
More  funds  art"  available  for  existing 
Prevention  Fpicenters  bee  ause  thev  are 
mature,  fullv-functional  programs  and 
new  Prevention  Epic  enters  might  need 
up  to  12  to  24  months  to  bec:ome  fully- 
func  tional  and  able  to  partic  ipate  in  all 
ac  tivities 

It  IS  expec  ted  that  the  awards  will 
begin  on  or  about  .September  30,  2000, 
and  will  be  made  for  a  12-month  budget 
period  within  a  pro|ect  period  of  up  to 
,5  \  ears  The  binding  estimate  may 
change 

(iontinuation  awards  within  an 
.ippro\'ed  projec  t  period  will  be  made 
on  the  basis  of  satisfai  torv'  progress  as 
evidenced  by  required  reports  and  the 
avadability  of  funds. 

Fi;rif/;ng  PrrffTfrires 

1.  .•Mthough  applications  for  new 
programs  are  encouraged,  funding 
(ireference  will  be  given  to  the 
I  ompeting  continuation  applic:ations 
over  applications  for  programs  not 
already  receiving  support  under  the 
existing  Prevention  Epicenter  program. 
The  current  awardees  already  have  the 
infrastructure  needed  to  continue  the 
Prevention  Epicenter  program. 

2  To  achieve  appropriate 
representation  in  the  Prevention 
Epicenters  program,  funding  preference 
may  be  given  to  approved  applications 
that  would  enhance^he  racial,  ethnic. 
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socioeconomic,  and/or  geographic 
diversity  of  the  program. 

D.  Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
will  be  responsible  for  the  activities 
under  1.  (Recipient  Activities),  and  CDC 
will  be  responsible  for  the  activities 
listed  under  2.  (CDC  Activities). 

1   Recipient  Activities 

a.  Establish  and/or  operate  a 
Prevention  Epicenter  that  is  consistent 
with  the  purposes  of  the  program. 

b.  Establish  collaborative  and 
cooperative  relationships  with  other 
public  and  private  organizations  that 
have  an  interest  in  outcomes  research, 
disease  management,  prevention 
effectiveness,  prevention  of  adverse 
health  outcomes,  patient  safety,  and 
healthcare  quality  in  order  to  maximize 
access  to,  and  participation  of,  relevant 
study  populations. 

(ij  Collaborate  with  other  Prevention 
Epicenters  to  establish  a  PE  program 
advisory  committee  and  participate  in 
the  project  planning  activities. 

(2)  Collaborate  with  other  Prevention  ^ 
Epicenters  on  one  or  two  core  program 
activities.  Core  program  activities  are 
defined  as  activities  intended  to  become 
multicenter  collaborative  projects 
addressing  the  three  goals  of  the  PE 
program. 

(.3)  Propose  and  conduct  one  or  more 
investigator-initiated  projects. 
Investigator  initiated  projects  may 
address  issues  of  local  interest  or 
concern  that  are  in  keeping  with  the 
goals  of  the  PE  program.  In  addition  to 
focusing  on  defined  patient  populations, 
investigator-initiated  projects  may 
address  issues  that  include,  but  are  not 
limited  to:  healthcare  personnel 
behavior  modification,  healthcare 
personnel  safety,  laboratorv-based 
assessment  and  interventions,  and  the 
monitoring  and  control  of  antimicrobial 
resistance. 

(4)  Manage,  analyze,  and  interpret 
data,  and  publish  and  disseminate 
important  medical  and  public  health 
information  stemming  from  Prevention 
Epicenter  projects  in  collaboration  with 
other  PE  program  sites. 

(5)  Monitor  and  evaluate  scientific 
and  operational  accomplishments  and 
progress  in  achieving  the  purpose  of  this 
program. 

2.  CDC  Activities 

a.  Collaborate,  as  appropriate,  with 
the  recipient  in  all  stages  of  the 
program,  and  provide  programmatic  and 
technical  assistance. 

b.  As  requested,  participate  in  data 
collection,  analysis,  and  interpretation 


of  data  from  Prevention  Epicenter 
projects.  Provide  scientific 
collaboration. 

c.  As  requested,  participate  in  the 
dissemination  of  findings  and 
information  .stemming  from  Prevention 
Epicenter  projects. 

d.  Participate  in  improving  program 
performance  through  consultation  based 
on  information  and  activities  of  other 
projects. 

e.  As  requested,  perform  laboratory 
evaluation  of  specimens  or  isolates  {e.g.. 
molecular  epidemiologic  studies, 
evaluation  of  diagnostic  tools)  obtained 
in  Prevention  Epicenter  projects. 

f.  As  requested,  facilitate 
communication  of  data  and  results 
among  Prevention  Epicenters. 

g.  Assist  in  the  development  of 
research  protocols  for  IRB  review  by  all 
cooperating  institutions  participating  in 
the  research  project. 

The  CDC  IRB  will  review  and  approve 
the  protocol  initially  and  on  at  least  an 
annual  basis  until  the  research  project  is 
completed. 

E.  Application  Content 

Use  the  information  in  the  Program 
Requirements.  Other  Requirements  and 
Evaluation  Criteria  sections  to  develop 
the  application  content.  Your 
application  will  be  evaluated  on  the 
criteria  listed,  so  it  is  important  to 
follow  them  in  laying  out  your  program 
plan.  The  narrative  should  not  be  more 
than  25  single-spaced  pages  printed  on 
one  side,  with  one  inch  margins  and 
um-educed  font.  Applications  should 
follow  the  PHS  398  (rev.  4/98) 
application  and  Errata  sheet,  and  should 
include  the  following  information. 

1.  Submission  of  an  application  for  at 
least  two  but  no  more  than  three  project 
activities  in  total.  Each  activity 
proposal,  including  the  proposed 
multicenter  collaborative  projects  (core 
program  activities),  and  investigator- 
initiated  activities,  should  be  clearly 
identified  in  a  distinct  portion  of  the 
Operational  Plan.  Although  the 
activities  proposed  may  address  distinct 
issues  and  needs,  they  may  be 
implemented  in  an  integrated  manner 
such  that  staff  members  work  on  more 
than  one  activity,  or  supplies  and 
equipment  are  shared. 

Note:  Approximately  .50-80  percent  of 
resoun  es  will  go  to  the  c:ore.  multicenter 
c  ollaborative  ac:tivities. 

2.  Provide  a  line-item  budget  and 
narrative  justification  for  all  requested 
costs,  and  separate  line-item  budgets  for 
each  proposal  submitted  to  conduct  core 
program  activities  and  investigator- 
initiated  activities.  Budgets  should  be 
consistent  with  the  purpose,  objectives 
and  research  activities,  and  include: 


a.  Line-item  breakdown  and 
justification  for  all  personnel,  i.e.,  name, 
position  title,  annual  salarv',  percentage 
of  time  and  effort,  and  amount 
requested. 

b.  For  each  contract:  (1)  Name  nf 
proposed  contractor,  (2)  breakdown  and 
justification  for  estimated  costs.  (3j 
description  and  scope  of  activities  to  be 
performed  by  contractor.  (4)  period  of 
performance,  (5)  method  of  contractor 
selection  (e.g..  sole-source  or 
competitive  solicitation)  and  (6)  method 
of  accountability. 

c.  A  brief  five-year  budget  projection 
should  be  submitted  that  clearly 
separates  and  distinguishes  direct  from 
indirect  costs. 

d.  A  description  of  any  financial  and 
in-kind  contributions  from  nonfederal 
sources. 

Additionally,  for  each  proposed 
activity  (core  and  investigator-initiated) 
include  a  one-page,  single-spaced,  typed 
abstract.  The  heading  should  include 
the  title  of  the  cooperative  agreement, 
project  title,  organization,  name  and 
address,  project  director,  and  telephone 
number.  This  abstract  should  include  a 
workplan  identifving  activities  to  be 
developed,  activities  to  be  completed, 
and  a  time-line  for  completion  of  these 
activities. 

F.  Submission  and  Deadline 

Letter  of  Intent 

In  order  to  enable  CDC  to  determine 
the  level  of  interest  in  the  program 
announcement,  a  non-binding  letter-of- 
intent  to  apply  is  requested  from 
potential  applicants.  Your  letter-of- 
intent  should  identifv^  program 
announcement  number  00059.  and 
include  the  following  information:  (1) 
Name  and  address  of  institution,  and  (2) 
name,  address,  telephone  number,  e- 
mail  address,  and  fax  number  of  contact 
person.  On  or  before  June  9.  2000. 
submit  the  letter-of-intent  (original  and 
two  copies)  to  the  Grants  Management 
Specialist  identified  in  the  "Where  to 
Obtain  Additional  Information"  section 
of  this  announcement. 

Application 

Submit  the  original  and  five  copies  of 
PHS  398  (OMB  Number  0925-0001)  and 
adhere  to  the  instructions  on  the  Errata 
Instruction  Sheet  for  PHS  398).  Forms 
are  in  the  application  kit. 

On  or  before  July  11.  2000.  submit  the 
application  to  the  Grants  Management 
Specialist  identified  in  the  "Where  to 
Obtain  Additional  Information  Section 
of  this  announcement. 

Deadline:  Applications  shall  be 
considered  as  meeting  the  deadline  if 
thev  are  either: 
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(a)  Ki'(:tM\f(i  (III  nr  lii'tiiri'  ihi'  dtMcllini' 

ti.ltc.  I'T 

(hi   .Si'llt   III!   Ill    hi'tdli'  till'  lllMlillll''  (l.ltc 

and  ri'i  cued  iii  tiini-  lnr  siihiiu-.Miiii  ic 
the  iiiil('iii'ii(li'iit  ri'\  u'w  !;riiii[) 
(.\|i[ili<  .mis  niiisl  ri'i|ui'st  ,i  li'i;ili|\  iLitni 
I  '  S   I'list.il  .SiT\'i(  I'  [ii isliu.irk  nr  iihl.iiii 
.1  It'iiiliU  il.iti'd  riM  I'lpt  tnim  .i 

I  iimmi'r(  i.il  r.irriiT  nr  I    S    I'nst.il 

S<T\  II  I'   I'm.iti'  iiii'ti'i'-il  [iii-stin.irks  >tiull 

imt  111'  ,11  I  i'|il,ili|i'  ,i>  prnnt  III  tlllli'K 
in.nlin'4  ) 

l.iilr  Afiphi  ,iliiin\   Aiiplii  .ilimis 
whi(.h  (in  mil  mi'ft  tin-  c  rilcn.i  iii  l.i)  nr 
(b)  <)h()Vt"  an*  i  niisnlcml  l.iti- 
.l|>[)ll(.<llinns.  will  nnt  lie  c  i  uisliitTi'd. 
,111(1  vsill  I)''  n'tiinit'd  tu  till'  .ipplK  ,int 

(i.  Fvalualion  Oiteria 

K<i(  ii  I  iiiii|ii>tini;  I  niitiniMliiMi 
I'rcv  iMitiiiii  l'.[ii(  ("liter  Hid  iii'w 
iip[)li(  .iliiiii  will  lit'  i'\  .ilii.itcd 
iiidiv  idii.ilK  ,ii;,iinst  the  lnllnw  mi; 
critiTi,!  Ii\  ,111  indciiiMidi'iit  n'\  ii'VN  ijrniiii 
appoiiilcd  In  i.\H  . 

(JDinpflinii  ('.iinttnuiiiuH!  I'h(  riitvrs 

1,  Plstablishiucnl  id  Prcvi'iitiuii 

IlpK  ('liter  I  U)  piiiiils) 

a   I'nidiK  li\  it\ 

l-Atciil  ti)  uliK  li  till'  (  (im|it'tiiii; 
((iiilinu.iliiiii  Center  li.is  iiscii  priii;r,iiii 

resiilin  es  III  MK  (  ('-.slulU    I  (illdlli  I 
r('sear(  h  ,ind  deiiiiiiistr.itinii  prii|e(  ts  as 
ev  idelli  ed  h\   nI|!)II11  s-^li  ill  111  .ilislrai  !->  tn 
ll.lllnn.ll  SI  leiltllil    mcelllies. 

prescntatiDiis  at  Im  al,  rei^inii.il  .iiid 

ll.ltn  ill.ll  I  iintcreiU  es,  meetllies,  ,i\\(i 
iitlier  settllies  fur  I  llfi  irill.lt  li  ill  i'\(  liaiinf; 

,111(1  pulilii  .itiiiiis  111  si  leiititii   iiiuriials. 
I,i\  iue(il,i    piililu   nr  healtiu  .ire  prov  ider 
inlnriiMtiiiii  ,iiid  ediK  .ifKinai  suurt;eb 

I I  I  list  it  lit  11 111,1 1  l/,ltll  III 

Kxteilt  In  vvllii  h  the  l're\  eiitinii 
Kpii  enter  has  heen  est.ihllshed  U  ithlll 
the  home  iiistitiilinii  ,iiid  iictwnrk. 
system  I  irv^ani/.itinii  .is  e\  idem  I'd  ti\ 
r(ill,it)(ir,lt|(ill  with  nther  dep.irtllients 
mstitiiliiiiis.  and  (  ompdiieiits  id  the 
iietwnrk  svsttMn'nri;.ini/.itinii    suppnrt 

hum  iiffii  l,ds  .iild  represent, itues  nl  the 

I  in  me  I II  silt  lit  n  111  ,ind  iieiwiirks; 

re(  neillllnll  111  lllleril.ll  [llliilll  .itlnlls    nid 
dm  iimeiits,  ,iiid  i  nll,i!iiir.it  n  ill  .is  ,i 
l'le\  eiltmii  1   |i|i  enter  Willi  entities 
I  illKlde  the  Iielw  ,  irk    s\  stem, 
'  ire,llll/.ltln|l 

2.  lAlstllie  (  ..ip.K   ll\    I    III   pmillsl 

I  )es(  n pill  III  nl  I'Mstini;  (.apa( :it\  In 
1  niidiii  I  null  nines  rf!st'ari:h  and 
prev .'iitinii  .'Itei  tivciifss  r(tsrar(  li  in  llie 
,ire<is  111  heaitii(  ,iri'ass(ii  i,ited  inte(  tmns 
ind  iilher  .idvcise  e\cnts  .issm  I, lied 
w  itli  he<iltlii  .ire 

.1  !)('s(  ri(iti(in  I il  .ip[ili(..inl  s 

•  fXpt^HMK  e  ,111(1  dni  umeilt.lllnn  of 


.11  1  niiiplishinents  in  i  nndiK  lini; 
tie,ilth(  are  null  limes  researi  h  .md 

ipi,ilil\    imprnvi'illent  .U  tl\  Ities, 
UK  llldinv;  prn|e(  Is  ,tnd  studies 

iii\  nU  lilt;  d.itahase  iiilei;r.itiiin; 
niitconips  data  a(:({Uisition.  validation 
,ind  aiial\sis,  (  ostand  resoiirco- 

ette<  tlM'IlesN  dnti  I  <ist-utllit\ 

,issesMnent    pertnrm.iiK  e  measurement 
•ind  pertnrm.iiii  e  imprii\  ement.  (|ualit\ 
(if  (  .ire  ,tssessment  ,ind  inter\('ntinn 
(  liiui  al  ,ind  l.ih(ir<itnr\  prm  ess  ,ind 
iiuti  iiiiifi  asst'ssnient.  and  jirnv  ider  ,ind 
patient  heh,i\iiir  (  hanue  studies  .ind 
inter\ cntioiis   (A  list  of  ri'lev.mf  pafiers 
and  ,if)stra(:ts  shniild  he  mi  luded  m  ,iii 

,ippen(il\  1 

!i    I)es(  riptinil  I  it  ,ippll(  .Hit  s 
I'NperieiK  e  .md  dm  umeiltatinn  nf 
ai.i.oiniilishments  in  (  nndui  tme 
surveillaiu »".  applied  epidemmlo^K 

rescin  h,  .ipplied  l.lbor.ltnrN    rese.iri  h 

,md  pre\('ntiiiii  resean  h  m  the  areas  nt 
he.illhi  ari'-.issiH  lated  mfcc  tions  and 
I  ither  .idvtTsc  <'vt'nts  [ir^..  antiiiuirohial 
dru'4  ri!sistant  inftH;tinns,  devicr-ri'lated 
inti'i  tinns.  medu  ation  errors,  etc  .)  A  list 
nl  relev.iiit  papers  ,111(1  ahstra(  ts  should 
ho  iru  luded  in  an  appendix 

(    neriKinstralion  of  a[)pli(.<jnt's  ahdit\ 
In  develnp  ,ind  III. lint. im  stmni; 

(  nnper.ltlVe  rel.it  inilshl  ps  with  medll  .il. 

piihlii    he.ilth,  l.ihor,il(ir\  .  .ii  .ideinK  .  and 
I  nmmunilv  nry.ini/.itioiis  th.it  .ire  either 
|uil)li(   nr  private.  Im  .il  or  rci;ional 
1a  idem  e  ot  .ipplu  ants  ahilit\  to  soiic  it 
,md  sei  lire  proer.iinm.ilK  i  nlLihor.itmn. 
,111(1  iin.ini  i.il  ,ind  Iih  hnii  ,il  support 
Imiii  Mil  h  nre,mi/.,itions 

d    l)emiinsir,tion  of  su[i[)ort  from 
imn  ,ippli(  .ml  (lartK  ip.itini;  .igenc  it's. 
institutions,  ori;iini/..itions.  laboratories. 
indiv  idu.ils,  I  oiisiilt.ints.  cti 
menlinn.'d  m  the  oppratioii.il  pi. in 
.\pplii  .mt  should  provide  lin  .in 

,ippeiidl\|  letters  nt  support  whlch 

I  le,irl\  mdii  .lie  e,if  11  I  oll.ih.irator's 

w  il!iii>_;ness  In  p,irtii  i[).ite  in  studies  .md 

nther  ,i(  tl\  Ities  i.\|ttl  the  i'revciltlnn 
l!pli  eiiliT    The  letters  should  i  le.irlx 
ileliiie  the  rules  ii(  these  i  n|  l.ihnr.it  mils 

I'    l)eiii(instr,itinn  n|  ,ippli(  ,mts  .ilnl.tv 
I'l  p.irtii  ip.il.'  in  iniiltii  enl.'r  rese.iri  h 
.Hid  dellli  illstl  it|i  .11  studies 

(    ( )p''i.iii.  iii.il  ri.iii  i  (1  pnints) 

1      rile  extent   In  w  hll  ll  tile  ,l|ipll(  .illl   s 

pi, III  lnr  est,ililisliin'4   n|ier,ttinL;,  ,mil 
111,11111.11111111;  the  I'ri'v  eiitinii  llpii  enter 
I  le.irU  des(  rihes  the  profxised  <i(  tivities 
,111(1  (  le,irl\  ideiitllies  the  roles  and 
Ii'spiiilslhllltles  nl  ,||l  p,irtii  ip,iting 
in.li\  idu.ils.  ,ieen(  les.  nri;,tiii/.,itions, 
,111(1  mstitutioris 

h     rile  extent  tn  whl(  h  the  applll  ant 

desi  rihes  plans  tor  (  oll.ihor.ttion  with 
other  \'V.  progr.im  sites  m  the 
I'st.iblishmeiit  .iiid  oiier.ition  nt  the  I'lJ 
[)ro)i;raiii  and  individudl  Prevention 


l!pi(  enter  pro|e(  ts,  im  ludiiii; 
p.irtK  i[)ation  m.idvisorv  comnuttcc  and 
sul)(  ommittee  ,i(  tivities,  as  wpjl  as 
[)ro|e(  t  desitjii  devt'liifiment  [f  ii  . 
protm  ills),  man.i^cnient  and  .inaivsis  of 
d.ita.  and  svnthesis  and  disseniin.ition 
nl  findings 

(    [)es(  ription  .md  (jualitv  of 
.ijiplK  ant's  [lartnerships  with  necessary 
.md  appro[)ri,ite  indiv  idiials. 
iie[iartments.  agnn(,if's  and  organizations 
lnr  establishing  and  operating  the 
proposed  F'revention  lipic  enter  pro|e(  ts, 

d   ConsisteniA  ol  the  prii[ios(>d 
projt'i  ts  with  regard  to  Prevention 
Lpi(  enter  program  goals 

e   I)esr:ri[)tion  of  the  operational  pl.in 
for  ( ondiK  ting  c:ore  niiilticciiter 
(  ollaborativc  [)ro|e(  ts,  including  the 
extent  to  whii  h   (1 )  The  pro|t'(  t  is 
( (insistent  with  one  or  mure  of  the 
state(f  goals  of  the  PE  program.  (2]  the 
ob)e(:tivi's  of  the  proposed  pro|e(  t  are 
spe(  iIh    me.isurahle,  and  time-phased: 
(!)  the  [ilan  (  learlv  describes  applaant's 
te(  hni(  .il  approach  methods  for 
(  nn(fu(  tint;  the  propos(>d  pro)e(  t(s);  and 
(4)  the  plan  is  .ideijuate  to  ai  (  omf)lish 
the  st.ited  (il)|e(  tives 

f  IJes(  ription  of  the  operational  plan 
for  ( (inducting  one  or  two  investigator- 
initiated  pro|e(  ts,  iiK  hiding  the  extent 
to  vvhu  h   (1 1  The  proiect  is  ( (insistent 
with  one  or  more  of  the  stated  goals  of 
the  I't  program,  (2|  the  (jbiectives  of  the 
proposed  project  are  specific, 
measurable,  and  time-phased:  ( ^!  the 
plan  (  learlv  describes  ap[)li(  ants 
te(  hiiu  al  approach 'methods  for 
(  oii(iu(  ting  the  proposed  projtntls):  and 
(4)  the  plan  is  adequate  to  accomplish 
the  st.ited  ob|e(  lives 

g   Identification  of  appli(  ant's  kev 
protessional  personnel  tn  be  assigned  to 
the  F'revcntion  Epu  enter  and  to  s[)ecifi(. 
pro|e(  ts  ,is  well  as  key  professional 
personnel  from  other  [larticipating  or 
I  (ill,ili'irating  institutions,  agencies, 
organ iz.it ions  outside  of  the  applic.int's 
.igeiK  V  that  will  be  .issigned  to  PE 
,11  tiv  ilies  (prov  ide  (  urriculum  vitae  lor 
e,ii  h  111  .111  .ippendix)   C;lear 
identifu  .(lion  ol  applll  .ints'  respe(  tive 
roles  m  the  maii.igement  .ind  operation 
nl  the  Prevention  Epiienter  and  m 
llldividu.il  prii|e(  ts    DescrilJtlons  ol 
[i.irtK  ip.ints'  experience  in  conducting 
work  similar  to  that  projiosed  in  this 
.innouncement 

h   Uesiriplion  of  .ill  support  staff  and 
servK  es  to  lie  .issigned  to  the  Prevention 
Kpicenter 

i   The  degree  to  whi(  h  the  applii  ant 
has  met  the  CDC.  Polu  y  requirements 
regarding  the  inclusion  of  women, 
ethnic,  and  ra(  lal  groups  in  the 
[iroposed  research.  This  includes  (1)  the 
proposed  plan  for  the  inclusion  of  both 
sexes  and  racial  and  ethnic  minority 
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populations  for  appnjpriate 
representation,  (2)  the  proposed 
justification  when  representation  is 
limited  or  absent,  (3)  a  statement  as  to 
whether  the  design  of  the  study  is 
adequate  to  measure  differences  when 
warranted  and  (4)  a  statement  as  to 
whether  the  plans  for  recruitment  and 
outreach  for  study  participants  include 
the  process  of  establishing  partnerships 
with  community(ies)  and  recognition  of 
mutual  benefits. 

4  Evaluation  (5  points) 

a  Quality  of  plan  for  monitoring  and 
evaluating  scientific  and  operational 
accomplishments  of  the  Prevention 
Epicenter  and  of  individual  Center 
projects. 

b.  Quality  of  plan  for  monitoring  and 
evaluating  progress  in  achieving  the 
purpose  and  overall  goals  of  this 
cooperative  agreement  program. 

5.  Budget  (not  scored) 

Extent  to  which  the  line-item  budget 
is  detailed,  clearly  justified,  and 
consistent  with  the  purpose  and 
objectives  nf  this  program. 

f)  Human  .Subjects  (not  scored) 

Does  the  application  adequately 
address  the  requirements  of  Title  45 
CFR  part  46  for  the  protection  of  human 
subjects? 

Wiv  Applicants 

1.  Understanding  the  objectives  of  the 
PE  program  (5  points) 

a.  Demonstration  of  a  clear 
understanding  of  the  background  and 
objectives  of  this  cooperative  agreement 
program. 

b.  Demonstration  of  a  clear 
understanding  of  the  requirements, 
responsibilities,  problems,  constraints, 
and  complexities  that  may  be 
encountered  in  establishing  and 
operating  the  Prevention  Epicenter. 

c.  Demonstration  of  a  clear 
understanding  of  the  roles  and 
responsibilities  of  participation  in  the 
PE  program. 

2.  Description  of  the  healthcare  network 
or  system,  IDS,  or  MCO  in  which  the 
Prevention  Epicenter  is  situated  and  the 
population  served  by  the  network/ 
system/organization  (10  points) 

a.  Clear  definition  of  the  components 
of  the  network/system/organization, 
their  relationship  to  the  Prevention 
Epicenter,  the  geographic  area  and  the 
population  base  in  which  the 
Prevention  Epicenter  will  operate. 

b.  Clear  description  of  the  populations 
served,  the  health  care  services 
provided,  and  the  healthcare  settings 
within  which  defined  population(s) 


receive  care,  rs  they  relate  to  the 
proposed  activities  of  the  PE  program. 

c.  Clear  description  of  the 
management  information  systems  of  the 
netvvork/sy stem/organization,  with 
emphasis  on  the  level  of  integration  of 
patient  level  electronic  data  sources 
within  and  between  facilities,  including 
electronic  data  bases  containing  clinical, 
administrative,  laboraton,',  pharmacy, 
and  other  data.  Description  of  the 
availability  and  accessibility  of  such 
data  for  outcomes-type  research. 

d.  Extent  to  w'hich  the  population 
base  is  diverse  demographically. 

3.  Description  of  existing  capacity  to 
conduct  outcomes  research  and 
prevention  effectiveness  research  in  the 
areas  of  healthcare-associated  infections 
and  other  adverse  events  associated 
with  healthcare  (35  points) 

a.  Description  of  applicant's 
experience  and  documentation  of 
accomplishments  in  conducting 
healthcare  outcomes  research  and 
quality  improvement  activities, 
including  projects  and  studies 
involving:  database  integration: 
outcomes  data  acquisition,  validation, 
and  analysis:  cost-  and  resource- 
effectiveness  and  cost-utility 
assessment;  performance  measurement 
and  performance  improvement;  quality 
of  care  assessment  and  intervention 
clinical  and  laboratory  process  and 
outcomes  assessment;  and  provider  and 
patient  behavior  change  studies  and 
interventions.  (A  list  of  relevant  papers 
and  abstracts  should  be  included  in  an 
appendix.) 

D.  Description  of  applicant's 
experience  and  documentation  of 
accomplishments  in  conducting 
surveillance,  applied  epidemiologic 
research,  applied  laboratory  research, 
and  prevention  research  in  the  areas  of 
healthcare-associated  infections  and 
other  adverse  events  [e.g.,  antimicrobial 
drug  resistant  infections,  device-related 
infections,  medication  errors,  etc.)  A  list 
of  relevant  papers  and  abstracts  should 
be  included  in  an  appendix. 

c.  Demonstration  of  applicant's  ability 
to  develop  and  maintain  strong 
cooperative  relationships  with  medical, 
public  health,  laboratorv',  academic,  and 
community  organizations  that  are  either 
public  or  private,  local  or  regional. 
Evidence  of  applicant's  ability  to  solicit 
and  secure  programmatic  collaboration, 
and  financial  and  technical  support 
from  such  organizations. 

d.  Demonstration  of  support  from 
non-applicant  participating  agencies, 
institutions,  organizations,  laboratories, 
individuals,  consultants,  etc., 
mentioned  in  the  operational  plan. 
Applicant  should  provide  (in  an 


appendix)  letters  of  support  which 
clearly  indicate  each  collaborators 
willingness  to  participate  in  studies  and 
other  activities  with  the  Prevention 
Epicenter.  The  letters  should  clearly 
define  the  roles  of  these  collaborations 

e.  Demonstration  of  applicants  ability 
to  participate  in  multicenter  research 
and  demonstration  studies. 

4.  Operational  Plan  (45  points) 

a.  The  extent  to  which  the  applicant's 
plan  for  establishing,  operating,  and 
maintaining  the  Prevention  Epicenter 
clearly  describes  the  proposed  activities 
and  clearly  identifies  the  roles  and 
responsibilities  of  all  participating 
individuals,  agencies,  organizations, 
and  institutions. 

b.  The  e.xtent  to  which  the  applicant 
describes  plans  for  collaboration  with 
other  PE  program  sites  in  the 
establishment  and  operation  of  the  PE 
program  and  individual  Prevention 
Epicenter  projects,  including 
participation  in  advisory  committee  and 
subcommittee  activities,  as  well  as 
project  design/development  {e.g.. 
protocols),  management  and  analysis  of 
data,  and  synthesis  and  dissemination 
of  findings. 

c.  Description  and  quality  of 
applicant's  partnerships  with  necessary 
and  appropriate  individuals, 
departments,  agencies  and  organizations 
for  establishing  and  operating  the 
proposed  Prevention  Epicenter  projects. 

d.  Consistency  of  the  proposed 
projects  with  regard  io  Prevention 
Epicenter  goals. 

e.  Description  of  the  operational  plan 
for  conducting  core  multicenter 
collaborative  projects,  including  the 
e.xtent  to  which;  (1)  the  project  is 
consistent  with  one  or  more  of  the 
stated  goals  of  the  PE  program,  (2)  the 
objectives  of  the  proposed  project  are 
specific,  measurable,  and  time-phased: 

(3)  the  plan  clearly  describes  applicant's 
technical  approach/methods  for 
conducting  the  proposed  project{s):  and 

(4)  the  plan  is  adequate  to  accomplish 
the  stated  objectives. 

f.  Description  of  the  operational  plan 
for  conducting  one  or  two  investigator- 
initiated  projects,  including  the  extent 
to  which:  (1)  The  project  is  consistent 
with  one  or  more  of  the  stated  goals  of 
the  PE  program,  (2)  the  objectives  of  the 
proposed  project  are  specific, 
measurable,  and  time-phased:  3)  the 
plan  clearly  describes  applicant's 
technical  approach/methods  for 
conducting  the  proposed  project(s);  and 
(4)  the  plan  is  adequate  to  accomplish 
the  stated  objectives. 

g.  Identification  of  applicant's  key 
professional  personnel  to  be  assigned  to 
the  Prevention  Epicenter  and  to  specific 
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pr()jtn:t.s  as  vvoll  ,is  ki'v  [iroti'ssiniial 
persimnol  from  other  participatiny^  m 
collaborating  iii.stitutioiis.  a^cncifs. 
organizations  outside  of  the  applii  .mfs 
<i^iMl(:v  th.it  will  he  (issi^ned  to  I'l' 
.ictivities  (provide  curriculiiiii  \it.ie  tor 
each  in  an  appendix)  (ilear 
identification  of  applicants'  res[)ecti\e 
roles  in  the  iii.in.inenient  and  oper.ition 
of  the  I'revention  K[)i(:enter  .ind  in 
individual  projects   I)es(  riptions  of 
[)articipants'  experiem  e  in  ((indiictini; 
work  siniihtr  to  th.it  (imposed  in  this 
.innoiincenient 

h.  Description  of  all  support  st. iff  and 
services  to  be  assigned  to  the  Prevention 
Epicenter 

i.  The  decree  to  which  the  .ipplicant 
has  met  the  (IDC  ['olii  \  reijuireinents 
regarding  the  inclusion  of  vvonien. 
ethnic,  and  racial  grou[)s  in  the 
proposed  researi  h   This  ini  hides  (.i)  the 
proposed  plan  for  the  ini  lusion  of  both 
.sexes  and  racial  and  ethnic  minorit\ 
po[)ulations  for  a[)propri.ite 
re[)resent.ition.  (b)  the  proposed 
justification  when  represent.ition  is 
limited  or  .ibsent.  ((  )  .i  st.itemeni  ,is  to 
whether  the  design  of  the  stuih  is 
ade()uate  to  me.isure  differenc  es  \v  hen 
w.irranted  .iiid  (d)  .i  st.itenient  .is  tn 
whether  the  plans  for  re(  ruitiiieiit  .ind 
outreach  for  stud\  p.irtic  ip.ints  iiu  lude 
the  process  of  est.iblishmg  [i.irlnerships 
with  comniunitv(ies)  and  rei  ot;nitioii  nl 
mutual  benehts 

Ti   [•iviilu.ition  (.'i  points) 

.1   QualitN'  of  pl.ui  fur  monitoring  ,ind 
evaluating  scientific   .ind  oper.ition.il 
accomplishments  of  the  Prexcntion 
Epicenter  ,ind  of  indn  idii.il  ( ienter 
projects 

b   Qu.ilitv  of  pi. Ill  for  monitoring  .ind 
evalu.iting  progress  in  .k  hiev  iilg  tlie 
purpose  and  overall  go.ils  ot  this 
cooperative  .igreenient  [irogr.im. 

(i   Budget  (not  scored! 

IJxtent  to  whii  h  the  line  item  liudgel 
IS  detailed.  cle.irU  |Ustified,  .ind 
(  (insistent  with  the  purpdsi-  ,uid 
objectives  ol  tins  prni;r,im 

7.  Human  ,Sub|ei  ts  Inul  si  ored) 

Does  the  .ipplu  .ition  ,lile.|u.ltei\ 
.iddress  the  reciuirements  of  Title  •<') 
(IF-'K  p.irt  4()  for  the  prulec  Imn  n|  !niiii,iii 
silb|e<  ts  ' 

H,  Other  Requiremrnls 

I'fi  hnii  111  Urpoftm:;  Hf(iiii'fnifnt'- 

I'riiv  iile  (  :i )(  ,  with  I  ii  it;in,il  phi^  l\\  1 1 
I  f  ipies  I  it 

1    |iriiL;ress  rrpnrt>  ( ^I'lni.iiiiiii.il ! 
J    hii,iiii  i,il  st.itiis  ri'|ii  irl    111  I  im  ii'' 

lb. in  't(l  d.ns  .illiM   llie  end  lit  tlir  lilid.^rt 

period,  and 


\   fin.il  finan;  lal  status  and 
'performance  reports,  no  more  than  90 
(lavs  .ifter  the  end  of  the  project  period 

.Send  all  reports  to  the  (Grants 
.M.in.igement  Sjiecialist  idt>ntified  in  the 

Where  To  Obtain  Additional 
Information"  section  of  this 
.innouncement 

The  following  .idditional 
reciiiirements  are  applicable  to  this 
[irogram.  For  a  complete  description  of 
e.K  h.  see  Attachment  1  in  the 
.ipplu  atioii  kit 

AK-1      Huin.in  .Subiec  ts  Kecpurements 
.\K-2     Reipiirements  for  Inclusion  of 

Women  and  Racial  and  Ethnic 

Minorities  in  Research 
.\R-7     Executive  Order  12M72  Review 
.•\R-9     Paperwork  Reduction  Act 

Recpiirements 
,\R-ll)     .Smoke  Free  Workplace 

Recjuirements 
AR-1  1      Healthv  People  21)10 
AR-li;     Lobbving  Restrictions 
AR-1 5     Proof  of  Non-Profit  Status 

I.  Aulhnritv  and  Catalog  of  Federal 
Domestic  .Assistance  Number 

This  program  is  authorized  under 
sec  tion   tOlla)  and  :n7(k)(2)  of  the 
Pulilu   Health  .Servicf  Act.  |42  IISC. 
seclicms  241(a)  and  247b(k)(2)|.  as 
.imended   The  (iatalog  of  Federal 
Domestic   .-Kssistanc  e  numlier  is  93.283. 

|.  Where  to  Obtain  Additional 
Information 

I'or  this  ,ind  other  ('.DC. 
.innoUIK  ements.  ple.ise  see  the  ('DC 
home  p.ige  on  th(>  Internet   http  ' ' 
www  (  dc  go\  (c  lic;k  on   "Funding  ")   To 
rec  euc  , idditional  written  intormation 
,111(1  to  reijuest  an  a()[)li(  ation  kit,  call  1- 
HHH-(;RANTS4  (1-HHH  472-(iH74)    You 
will  be  asked  to  le.nc  vour  name  .ind 
.iddress  and  will  be  instruc  led  to 
identif\  the  .•\nnoun( cment  number  ol 
interest 

If  \'oii  have  (luestions  .ifter  reviewing 
the  (  (intents  ot  all  the  doc  uments. 
business  m.inagemenl  tec  hnic  .il 
.issist.uK  I'  m,i\  he  obt.iined  from   ("il.id\s 
( iissent.inn.i.  (ir.inls  Man.igemi'iit 
Spec  i.ilisi,  (.rants  M.in.igement  Hrani  h. 
l'ro(  uiement  ,ind  (Jr.ints  Office.  (Centers 
liir  DistMse  ( !ontrol  .ind  Prevention, 
2')2()  Hr.iiidwvine  Road,  Room  .<()()(). 
.Ml.llll.l.  C..\   i()f4  1-4  14h.  Telephone 
miiilher  "^0 -4HH-2"'kV  I!in,iil  .iddress 

I'lir  piiii;r.iin  tec  linii  .il  ,is>ist. uu  e, 
((iiil,i(  1    Sti'\e  Siildnimi,  M  D  ,  Hospit.il 
Inti'i  III  Ills  I'ri  igr.iin    \',itiiiii,il  (enter  tor 
lllti'(  Iniils  l)is.',i.-,es.  (Centers  tnr  Disc, is.' 
(  niilnil  ,iiid  Prevention    ItiOO  Clifton 
Rii,i(l    \I     M,iilstiip  .\-()~.  Atlaiil.i   t;.\ 
i;i  I  I  t,  Tele(ihune  iiuillber  4()4-t>.t'>- 
iil.'d.  Liu. Ill  .iddress  sis  Ni.(.d(  gov 


D.ilcd    \1,A    IH.  2()n(i 
|ohn  I..  Williams. 

!)irf(  lor.  f'rniiirriiirni  iind  (.n;nrs  ( )tti(  i; 

( .'''nfiTv  /nr  /'/srosf  (Ainlrnl  iinil  I'rr\  nilioti 

iCDC: 

IIK  U(i(     On-l.il)2H  Filed  n-2  1-0(1.  H  A'l  .ini| 

BILLING  CODE  4163-ie-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Announcement  00093] 

States  Helping  States  Through  The 
Association  of  Food  And  Drug 
Officials;  Notice  of  Availability  of 
Funds 

A.  Purpose 

The  Centers  for  Disease  C^onfrol  and 
Prevention.  (CD(')  announces  the 
availability  of  fisc;al  vear  (FY)  2000 
funds  for  a  cooperative"  agreement 
program  for  .States  Htdping  States 
Through  the  Assocaation  of  Food  and 
Drug  Offic  iais. 

B.  Eligible  Applicant 

.■\ssistanc;e  will  he  provided  onlv  to 
the  Association  of  F^ood  and  Drug 
Officials  (.AFDO)  No  other  applications 
are  solicited 

.-VFDO  is  the  only  organization 
cpialified  to  c;onduc;t  this  work  because: 

1  .'KFDO  is  the  only  organization  that 
represents  the  state  and  local  food 
protection  regulatorv  agencies.  Regular 
members  are  official  heads  of  .State  or 
lo(  al  regulatorv  agencies  or  [lerscmnel 
under  their  sujiervision.  The 
.•\s,sociaticm's  principle  purpose  is  to  act 
as  a  leader  and  resource  to  state  and 

loc  al  regulatorv  agenc  ies  in  developing 
strategies  to  resoKe  and  promote  public 
he.ilth  and  consumer  protection  related 
to  the  regulation  of  foods  as  well  as 
drugs,  meiiic  al  cie\  ices  and  consumer 
produc  ts 

2  .AFDO  f()c:uses  on  the 
.idministration  of  the  nation's  food 
s,ifet\  ( (imponenl  of  public  health 
progr.ims   .AFDO  h.is  unicjue  perspective 
on  the  infrastruc  ture.  capacit\  .  strengths 
.ind  needs  of  state  and  local  food  safety 
programs 

3  AFDO  h.is  experienc:e  in  carrving 
out  national  training  efforts  that  focus 
nil  the  needs  of  state  and  local 
regulatorv  agtMicies. 

(...  .Availability  of  Funds 

.\pproxmialel\-  ,Sl()2. ()()()  is  available 
III  F'^'  2()()()  to  fund  this  Cooperative 
.\greement    It  is  expec:t»>d  that  the  award 
will  begin  on  or  about  September  1. 
2000.  and  will  hi!  made  for  a  12-month 
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budget  period  within  a  project  period  of 
up  to  5  years. 

D.  Where  To  Obtain  Additional 
Information 

Program  technical  assistance  may  be 
obtained  from:  Chuck  Higgins.  Senior 
Environmental  Health  Officer. 
Environmental  Health  Services  Branch. 
Centers  for  Disease  Control  and 
Prevention.  4770  Buford  Highway.  NE. 
Atlanta,  GA  30341-3724,  Telephone 
number:  (770)  488-^180.  Email  address: 
cth4@cdc.gov 

Business  management  technical 
assistance  may  be  obtained  from:  Sonia 
V.  Rowell.  Grants  Management 
.Specialist.  Grants  Management  Branch. 
Procurement  and  Grants  Office.  Centers 
for  Disease  Control  and  Prevention, 
Room  3000.  2920  Brandvwine  Road, 
Atlanta,  GA  30341^146,  Telephone 
number:  (770)  488-2724.  Email  address: 
svpl@cdc.gov 

D.itcd:  Mav  18.  2000. 
John  I..  Williams, 

Diri'i  tnr.  Prixurrmi  nt  and  (iroiits  ()ffi<  r. 

(.e/ifcr.s  tor  D/.seo.sc  Conlml  and  Prt'vcntiun 

ICDCI 

\¥R  l)ii(    110-1  i(l2')  Filed  .-i~2:f-()0;  H;4,')  .imi 

BILLING  CODE  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  98N-0046] 

Quarterly  List  of  Guidance  Documents 
at  the  Food  and  Drug  Administration 

AGENCY:  Food  and  Drug  .Administration. 
HHS. 


action:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  publishing  a 
quarterly  update  of  all  guidance 
documents  issued  and  withdrawn  since 
we  compiled  the  last  quarterly  list  of 
guidance  documents  that  published  on 
March  14.  2000.  FDA  committed  to 
publishing  quarterly  updates  in  our 
February  1997  "Good  Guidance 
Practices'"  (GGP"s)  document,  which  set 
forth  the  agency's  policies  and 
procedures  for  developing,  issuing,  and 
using  guidance  documents.  This  list  is 
intended  to  inform  the  public  of  the 
existence  and  availability  of  guidance 
documents  issued  since  the  annual 
comprehensive  list  was  compiled. 
DATES:  General  comments  on  this  list 
and  on  agency  guidance  documents  are 
welcome  at  any  time. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm 
1061.  Rockville.  MD  20852.  For 
information  on  where  to  obtain  single 
copies  of  guidance  documents  listed 
here,  see  the  specific  center's  list  of 
guidance  documents. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lajuana  D.  Caldwell,  Office  of  Policv 
(HF-27),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-827-7010. 
SUPPLEMENTARY  INFORMATION: 

L  Background 

In  the  Federal  Register  of  Februarv 
27.  1997  (62  FR  8961),  FDA  published 
a  notice  announcing  its  "Good  Guidance 
Practices"  (CiGP's),  which  set  forth  our 


policies  and  procedures  for  developing, 
issuing,  and  using  guidance  documents. 
We  adopted  the  GGP's  to  ensure  public 
involvement  in  the  development  of 
guidance  documents  and  to  enhance 
public  understanding  of  the  availabilitv. 
nature,  and  legal  effect  of  our  guidance 
documents. 

As  part  of  FDA's  effort  to  ensure 
meaningful  interaction  with  the  public 
regarding  guicfance  documents,  we 
committed  to  publishing  an  annual 
comprehensive  list  of  guidance 
documents  and  quarterly  Federal 
Register  notices  that  list  all  guidance 
documents  that  were  issued  and 
withdrawn  during  that  quarter, 
including  "Level  2  "  guidance 
documents.  The  following  list  of 
guidance  documents  represents  all 
guidances  that  we  issued  or  withdrew 
since  we  published  the  last  quarterly  list 
on  March  14.  2000  (65  FR  13771).  The 
guidance  documents  are  organized  b\' 
the  issuing  center  or  office  within  FDA. 
and  are  further  grouped  by  the  intended 
users  or  relevant  regulatory  activities 
Dates  provided  in  the  following  list  refer 
to  the  date  the  guidance  was  issued  or. 
where  applicable,  the  last  date  the 
document  was  revised.  We  provided 
document  numbers  where  available. 

II.  Guidance  Document  Issued  by  the 
Center  for  Biologies  Evaluation  and 
Research  (CHER) 


Name  of  Document 


Date  ot  Issuance 


Grouped  by  Intended 

User  or  Regulatory 

Activity 


How  to  Obtain  a  Hard  Copy  of  ttie  Dcx;ument 

(Name  and  Address.  Ptione  FAX  E-mail  or 

Internet) 


Draft    guidance    entitled      International    Con- 
ference on  Harmonsation  of  Technical  Re- 
quirements    for     Registration     of     Ptiarma- 
ceuticals    for    Human    Use     M4     Common 
Tectinical  Document' 


February  1 1 .  2000 


FDA  Regulated  Indus- 
try 


Oflice  of  Communication  Training,  and  Man- 
ufacturers Assistance  (HFM-40)  Center 
for  Biologies  Evaluation  an(3  Research 
(CBER)  Food  and  Drug  Aijministration. 
1401  RocKville  Pike  Rockville  MD  20852- 
1448.  1-800-835-4709  or  301-827-1800 

FAX  Intormation  System  1-888-CBER-FAX 
(within  US  lor  301-827-3844  (outside 
U  S  and  local  to  Rockville.  MD) 

Internet  access   http  'www  fda  gov  cber 


Draft  Guidance  for  Industry    Special  Protocol     December  1999               Do 
Assessment                                                          i                                          , 

Do 

Drati  Guidance  for  Reviewers    Potency  Limits     February  2000 
for  Standardized  Dust  Mite  and  Grass  Aller- 
gen Vaccines  A  Revised  Protocol                    1 

FDA  Personnel                 Do 

..  _  —    , 
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Name  of  Document 


Dale  of  Issuance 


Grouped  by  Intended      How  to  Obtain  a  Hard  Copy  of  the  Document 
User  or  Regulatory         (Name  and  Ada, ess.  Phone   FAX.  E-mail  or 


Activity 

Internet) 

Draft  Guidance  tor  Industry    IND  Meetings  for 
Human     Drugs     and     Biologies      Chemistry 
Manufacturing,  and  Controls  Information 

February  2000 

FDA 
try 

RegL 

laled  Indus- 

Do 

Guidance   for   Industry    Formal   Meetings   With 
Sponsors  and  Applicants  lor   PDUFA   Prod 
ucts 

February  2000 

Do 

Do 

Guidance  for  Industry    Formal  Dispute  Resolu- 
tion  Appeals  Above  the  Division  Level 

February  2000 

Do 

Do 

Guidance   for   Industry    Gamma    Irradiation   of 
Blood  and  Blood  Components    A  Pilot  Pro- 
gram for  Licensing 

February  2000 

Do 

Do 

Draft   Guidance   for   Industry     Information   Pro 
gram  on  Clinical   Tnals  for  Senous  or  Lite 
Threatening    Diseases     Establishment    of    a 
Data  Bank 

March  2000 

Do 

Do 

III.  Ciuidancp  Documenl.s  I«>sued  by  the 
Center  for  Devices  and  Radiological 
Health  (CDRH) 


Name  ot  Do<:ument 


Date  of  Issuance 


Guidance  for  Industn/  and  for  FDA  Stafi    En      February  8   2000 
forcement   Priorities   for   Single- Use   Devices 
Reprocessed  by  Third  Parties  and  Hospitals 
Draft  Guidance  Not  for  Implementation 


Guidance  tor  FDA  Staff    Compliance  Program     March  15,  2000 
Guidance  Manual    Field  Compliance  Testing 
of  Diagnostic  (Medical)  X  ray  Equipment 

Guidance  for  Industry  and  FDA    Guidance  for     February  21    2000 
Indwelling  Blood  Gas  Analyirer  510(k)   Sub- 
missions 


Grouped  by  Intended 

User  or  Regulatory 

Activity 


Office  of  Compliance 
(OC) 


OC  Division  of  En- 
forcement I  (DOE1) 


Oftice  of  Device  Eval- 
uation (ODE  ) 


Date  Withdrawn 


Division  of  Small  Manufacturers  Assistance 

1-800-638-2041  or  301-827-01 1 1  or 
FAX  Facts-on-Demand  1-800-899-0381 
Internet  access  htip  .www  fda  gov/cdrh 


Do 


Do 


Guidance  on  the  Use  of  Standards  in  Substan      March  12   2000 
tial  Equ'valence  Determination 


Do 


Do 


Guidance  Document  for  Premarkel  Notification 

January  24   2000 

ODE  Division  ot  Car- 

Do 

Submission   for   Nitric  Oxide   Delivery   Appa 

diovascular,  Res- 

ratus, Nitric  Oxide  Analyser  and  Nitrogen  Di- 

piratory &  Neuro- 

oxide Analyzer 

logical  Devices 
(DCRND) 

Guidance     for     Extracorporeal     Blood     Circuit 

February  16   2000 

ODE  DCRND 

Do 

Defoamer  610(k)  Submissions 

Guidance  for  Cardiopulmonary  Bypass  Arterial 

February  21    2000 

Do 

Do 

Line  Blood  Filter  510(k)  Submissions 



Guidance    Document    for    the    Preparation    of 

January  13  2000 

ODE/Division  of  Gen- 

Do 

IDEs   for   Spinal   Systems   (Replaces    Guid- 

eral &  Restorative 

ance  Document  tor  the  Preparation  ot  IDEs 

Devices  (DGRD) 

for  Spinal  Systems  8-26/98) 

Guidance  for  the  Arrangement  and  Content  of 

May  16    1989 

ODE/DiviSion  of  Den- 

Do 

a  Premarket  Approval  (PMA  Application  for 

tal  Infection  Control 

an  Endosseous  implant 

and  General  Hos- 
pital Devices 
(DDIGD) 
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Name  of  Document 


Date  of  Issuance 


Grouped  by  Intended 

User  or  Regulatory 

Activity 


Date  Withdrawn 


Guidance  for  Industry  and  FDA  Reviewers  Re- 
processing and  Reuse  of  Single-Use  De- 
vices Review  Pnoritization  Scheme  (Re- 
places Reprocessing  and  Reuse  of  Single- 
Use-Devices:  Risk  Categonzation  Scheme; 
Draft  Guidance  12/9/99) 


February  8.  2000 


Do 


Do 


Guidance  for  Industry  and  for  FDA  Reviewers/ 
Staff.  Guidance  for  the  Content  of  Premarket 
Notifications  for  Penile  Rigidity  Implants  (Re- 
placed Draft  Guidance  for  the  Content  of 
Premarket  Notifications  for  Penile  Rigidity  Im- 
plants 5/30/95) 

Guidance  for  Manufacturers  Seeking  Marketing 
Clearance  of  Ear.  Nose,  and  Throat  Endo- 
scope Sheaths  Used  as  Protective  Barriers 
(Replaces  Guidance  for  the  Content  of  Pre- 
market Notification  for  Disposable.  Sterile. 
Ear  Nose  and  Throat  Endoscope  Sheaths 
with  Protective  Barrier  Claims  10/21/96) 


January  16.  2000 


ODE/Division  of  Re- 
pr(xluctive  Abdom- 
inal. ENT  and  Radi- 
ological Devices 
(DRAERD) 


Do 


March  12.  2000 


ODE/Division  of  Oph- 
thalmic and  Ear 
Nose.  Throat  De- 
vices (DOED) 


Do 


Draft  Guidance  for  Industry;  Guidance  on  Med- 

March 3. 

2000 

Office  of  Health  and 

Do 

ical  Device  Patient  Labeling 

Industry  Programs 
(OHIP)/Division  of 
Device  User  Pro- 
grams and  Systems 
Anaylsis  (DDUPSA) 

The  FDA  Export  Reform  and  Enhancement  Act 
of  1996/Export  Certification  Package  includ- 
ing Instructions  for  Requests  for  Certificate 
to  Foreign  Governments'  (Replaces  The 
FDA  Export  Reform  and  Enhancement  Act  of 
1996/Export  Certification  Package  including 
Instructions  for  Requests  for  Certificate  to 
Foreign  Governments '  6/22/99) 


February  7,  2000 


OHIP/Division  of 
Small  Manufactur- 
ers Assistance 
(DSMA) 


Do 


Compliance     Guidance      The     Mammography 

February  25,  2000 

OHIP/Division  of 

Do 

Quality  Standards  Act  Final  Regulations  Doc-  , 

Mammography 

ument  #2 

Quality  and  Radi- 
ation Programs 

(DMQRP) 

Guidance  for  Industry  on  the  Testing  of  Metallic 

February  2.  2000 

Office  of  Surveillance 

Do 

Plasma  Sprayed  Coatings  on  Orthopedic  Im- 

and Biometrics 

plants     to      Support      Reconsideration      of 

(OSB)/Division  of 

Postmarket  (Replaces:  Guidance  for  Industry 

Postmarket  Surveil- 

on the  Testing  of  Metallic  Plasma  Sprayed 

lance  (DPS) 

Coatings  on  Orthopedic  Implants  to  Support 

Reconsideration  of  Postmarket  Surveillance 

Requirements  2/22/99) 

WITHDRAWALS 


Name  of  Document 


Date  ot  Issuance 


Grouped  by  Intended       Date  Withdrawn 
User  or  Regulatory 
Activity 


Guidance  on  Medical  Device  Tracking 
[FDAMA]  Replaced  by  Guidance  for  Industry 
and  FDA  Staff-Guidance  on  Medical  Devk^ 
Tracking  [FDAMA] 


February  19,  1998 


OC 


January  24  2000 


Guideline  for  Preparing  Notices  of  Availability 
of  Investigational  Medical  Devices  (Replaced 
by  Preparing  Notices  of  Availability  of  Inves- 
tigational Medical  Devices  and  for  Recruiting 
Study  Subjects  3/19/99) 


November  1 .  1 985 


OC/BIMO 


February  14,  2000 
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Name  of  Document 


Date  of  Issuance 


Grouped  by  Intended 

User  or  Regulatory 

Activity 


Date  Withdrawn 


Review    Proposal   tor    Reagents   and   Analyzer     March  14    1995  ODE 

Systems  i  . 

Implantable  Pacemaker  Lead  Testing  Guidance     September  1    1989  ODE.DCRND 

tor  the  Submission  of  a  Section  510(k)  Notifi- 
cation (Replaced  by  Guidance  for  the  Sub 
mission  of  Research  and  Marketing  Applica- 
tions for  Permanent  Pacemaker  Leads  and 
for  Pacemaker  Lead  Adaptor  510(k)  Submis-  , 
sions  1/14/00)  I 


February  17.  2000 


January  21    2000 


Determining  Equivalence  of  Intraaortic  Balloon     Decemtjer  12    1989 
Catheters  Under  the  5i0(k)  Regulations  I 


Do 


510(k)  Guidance  for  Screw  Type  Endosseous     August  11    1992 
Implants  for  Prosthetic  Attachment 


ODE/DDIGD 


Apnl  7   2000 


Apnl  5   2000 


Addendum   to  Guidance  on   the   Content   and     March  9    1994 
Format    of    Premarket    Notification    [5l0(k)l 
Submissions  for  General  Purpose  Disinfect- 
ants 


Reprocessing  and  Reuse  of  Smgle-Use-De- 
vices  Risk  Categorization  Scheme  Draft 
Guidance  (Replaced  by  Guidance  for  Indus 
try  and  FDA  Reviewers  Reprocessing  and 
Reuse  of  Single-Use  Devices  Review 
Pnoritization  Scheme  Draft  2/8/00 


December  9,  1999 


Do 


Do 


February  15,  2000 


February  9,  2000 


Draft  Guidance  on  the  Content  and  Format  of     February  11    1997 
Premarket    Approval    Application    (PMA)    for 
Sharps  Needle  Destruction  Devices 


Do 


Apnl  10   2000 


Sunglass      Package       including      Certification     March  19.  1998 
Statement  for  the  Impact-Resistance  Test  of 
Lenses  in  Eyeglasses  and  Sunglasses 


Guidance    for    Submission    of    a    510(k)    Pre-     Apnl  1    1991 
market    Notification    lor    an    Air    Conduction 
Hearing  Aid  I 


Draft  Guidance  for  the  Content  of  Premarket 
Notifications  for  Penile  Rigidity  Implants  (Re 
placed    by     Guidance    for    Industry    and    for 
FDA  Reviewer/Staff.  Guidance  for  the  Con 
tent  of  Premarket  Notifications  for  Penile  Ri- 
gidity Implants  1  16/00) 


May  30,  1995 


Guidance  tor  the  Content  of  Premarket  Notifi-  Novemtjer  21  1996 
cation  for  Disposable.  Stenle,  Ear,  Nose  and 
Throat  Endoscope  Sheaths  with  Protective 
Barrier  Claims  (Replaced  by  Guidance  for 
the  Content  of  Premarket  Notification  for  Dis- 
posable, Sterile.  Ear  Nose  and  Throat  Endo 
scope  Sheaths  with  Protective  Barrier  Claims 
3/12/00) 


ODE/DOD 


February  8,  2000 


ODE  DRAERD 


April  7   2000 


Do 


Do 


March  20,  2000 


March  22   2000 


Draft  Guidance  to  Hearing  Aid  Manufacturers     August  5    1994 
for  Substantiation  of  Claims 


Medical  Device  Reporting  for  Distributors 

Compliance  Guidance  The  Mammography 
Quality  Standards  Act  Final  Regulations  Doc 
ument  tt2  (Replaced  by  Compliance  Guid- 
ance The  Mammography  Quality  Standards 
Act  Final  Regulations  Document  #2  2  25-00) 


Apnl  1    1996 


March  5    1999 


Do 


OHIPDSMA 
OHIPDMQRP 


April  14   2000 

February  16   2000 
January  21    2000 


Name  of  Document 


Date  of  Issuance 


Grouped  by  Intended 

User  or  Regulatory 

Activity 


Date  Withdrawn 


The  FDA  Export  Reform  and  Enhancement  Act 
of  1996/Expon  Cenification  Package  Includ- 
ing "Instructions  for  Requests  for  Certificate 
to  Foreign  Governments " 


June  22,  1999 


Do 


February  14.  2000 


Impon  of  Medical  Devices- 
ual  (FDA  93-4228) 


-A  Workshop  Man-     March  1.  1993 


Do 


February  8,  2000 


Guidance  for  Medical  Gloves — A  Workshop 
Manual  FDA  97-4257  (Replaced  by  Guid- 
ance for  Industry  and  FDA-Medical  Glove 
Guidance  Manual  Draft  FDA  99-4257) 

Part  I — FDA  Structure  and  Functions  Pan  II — 
Center  for  Devices  and  Radiological  Health 
(CDRH)  Structure  and  Functions/International 
Manual  (Replaced  by:  US  FDA-Regulation 
of  Medical  Devices:  Background  Information 
for  International  Officials  4/14/99) 

Part  III — FDA's  Regulation  of  Medical  Devices/ 
International  Manual  (Replaced  by:  US  FDA 
Regulation  of  Medical  Devices:  Background 
Information  tor  International  Officials  4/14/99) 


September  1.  1997 


Apnl  14.  1999 


Do 


Do 


OHIP/DSMA 


February  1 5,  2000 


April  14,  1999 


OHIP/DSMA 


Do 


Part  IV — Electronic  Access  to  FDA  Guidance 
Documents  and  Information/International 
Manual  (Replaced  by:  US  FDA-Regulation 
of  Medical  Devices:  Background  Information 
for  International  Officials  4/14/99) 


Apnl  14.  1999 


OHIP/DSMA 


Do 


MDR  Documents  Access  Information  for  CDRH     February  29.  1996 
Facts-On-Demand  (FOD)  I 


OSB 


Do 


MDR  Documents  Access  Information  for  Indus-     May  8,  1996 
try  Organizations 


OSB 


Do 


Guidance  for  Industry  on  the  Testing  of  Metallic 
Plasma  Sprayed  Coatings  on  Orthopedic  Im- 
plants to  Support  Reconsideration  of 
Postmarket  Surveillance  Requirements 


February  22.  1999 


OSB/DPS 


January  17  2000 


CORRECTIONS 


Name  of  Document 


Date  of  Issuance 


Grouped  by  Intended 
User  or  Regulatory 
Group 


How  to  Obtain  a  Hard  Copy  of  the  Document 
(Name  and  Address  Phone,  FAX  E-mail 
or  Internet) 


Guidance  on  Premarket  Notification  [510(k)] 
Submissions  for  Autc  mated  Endoscope 
Washers.  Washer/Disinfectors.  and 

Disinfectors  Intended  for  Use  in  Health  Care 
Facilities  (This  document  was  mistakenly  list- 
ed as  "withdrawn"  in  the  March  14.  2000 
Federal  Register 


August  1.  1993 


ODE/Division  of  Gen- 
eral &  Restorative 
Devices  (DGRD) 


Do 


rv.  Guidance  Documents  Issued  by  the 
Center  for  Drug  Evaluation  and 
Research  (CDER) 
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Name  of  Document 

Date  of  Issuance 

Grouped  by  Intended 

User  or  Regulatory 

Activity 

How  lo  Obtain  a  Hard  Copy  of  ttie  Document 

(Name  and  Address   Phone    FAX,  E-mail  or 

Internet) 

Skin  Irritation  and  Sensitization  Testing  of  Ge 
nenc  Transdermal  Drug  Products 

t-ebruary  3    2000 

Generic  Drug 

Office  of  Training  and  Communication   Drug 
Information  Branch   Food  and  Drug  Ad- 
ministration  5600  Fishers  Lane    Rockville, 

MD  20857 
Internet  access   http    www  Ida  gov  cder. 

guidance  index  htm 

IND  Meetings  tor  Human  Drugs  and  Biologies 
Chemistry   Manufacturing   and  Controls  infor- 
mation 


February  4   2000 


Special  Protocol  Assessment 


February  9   2000 


Chemistry  Draft 


Modernization  Act 
Draft 


Do 


Do 


Draft  guidance  entitled    M4  Common  Technical 
Document   Reguest  tor  Comments  on  Initial 
Components 


February  11    2000  ICH  Dratl--Joint  Safe-     Do 

ty.  Efficacy 


NDAs   Impurities  m  Drug  Substances 

Formal  Meetings  With  Sponsors  and  Applicants 
For  PDUFA  Products 

Formal  Dispute  Resolution    Appeals  Above  the 
Division  Level 

OTC  Treatment  of  Herpes  Labialis  with 
Antiviral  Agents 


February  25  2000  Chemistry 

Marcti  1   2000  Modernization  Act 


Do 


Do 


March  7    2000 


March  8   2000 


Do 


Do 


ClinicaLMedical  Draft       Do 


Coniugated  Estrogens   USP   LC   MS  Method  March  0   2000 

tor  Both  Qualitative  tfiemical  characterization 
and  Documentation  of  Qualitative  Pharma         I 
ceuticai  Equivalence 

Content  and  Formal  of  New  Drug  Applications        March  10   2000 
and  Abbreviated  New  Drug  Applications  tor 
Certain  Positron  Emission  Tomography  Drug    j 
Products  I 

Information  Program  o(i  Clmica!  Tri.iis  for  Sen         March  29    2000 
ous  cr  L  ito  Tnreatening  Diseases    tstabhsh-     i 
ment  of  a  Data  Bank    Avai'abihtv 

Court  Decisions    ANDA  Approvals    anJ   180-  March  30    2000 

Day  Exclusaily  Under  irie  Halch  Waxman 
Amendments  to  the  ffNlerai  Fund   Drug    -ind    i 
Cosmetic  Ai  t  I 

[)ratt  guidance  entitled     tn    Cimii  ai  Invcstiqa        Apni   12    2000 
tion  of  Meditm  r  Products    ■'  the  Pediatric  i 

Population 


Biopharmaceutic  Draft      Do 


Modernization  Act 
Draft 


Do 


Do 


Pro^-edural 


Do 


Do 


ICH  Draft     Efficacy  Do 


v.  (iuidaiK  e  Ddcuments  Issued  liv  the 
(J^ntiT  for  V'elcrmarv  Mciiicine  ((AM) 


Narne  of  Document 

Dale  of  Issuance 

Grouped  by  Intended 
User  or  RegLiiatory 

Activity 

How  10  Obtain  a  Hard  Copy  of  the  Document 

(Name  and  Address   Phone.  FAX.  E-mail  or 

Internet) 

Guidance  for  Industry    DeveiopmiM! 
mental  Applications  for  Approvei 
mal  Drugs     Draft  Guidance 

of  Supple 
J    New    Ani 

J,.n-,,<iry  2000 

Animal  Drug  Industry 

Communications  Staff  (HFV-12)  FDA/CVM, 
7500  Standish  Pi  Rockville  MD  20855 
301-594-1755 

Internet  access   http    www  fda  gov  cvm 

FAX  301-594-1831 
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Name  of  Document 


Date  of  Issuance 


Grouped  by  Intended 

User  or  Regulatory 

Activity 


How  to  Obtain  a  Hard  Copy  of  the  Document 

(Name  and  Address   Phone   FAX   E-maii  or 

Internet) 


Guidance    for    Industry     Stability    Testing    tor     March  2000 
Medicated  Premixes  Guidance 


Do 


Do 


VI.  Guidance  Documents  Issued  by  the 
Office  of  Regulatory  Affairs  (ORA) 


Name  of  Document 


Date  of  Issuance 


Grouped  by  Intended 

User  or  Regulatory 

Activity 


How  to  Obtain  a  Hard  Copy  of  the  Document 

(Name  and  Address.  Phone.  FAX,  E-mail  or 

Internet) 


Draft  Guidance  for  Institutional  Review  Baords. 
Clinical  Investigators,  and  Sponsors;  Excep- 
tion from  Informed  Consent  Requirements  for 
Emergency  Research 


March  30.  2000 


Regulated  Industry 


Compliance  Policy  Guide,  Chiapter  2, 
Sec  252110,  NEW  Volume  Limits  for  Auto- 
mated collection  of  Source  Plasma 


March  6,  2000 


FDA  Staff 


Compliance  Policy  Guide,  Chapter  2.  Sec. 
257  100.  REVISED  Deferral  of  source  Plas- 
ma Donors  Due  to  Red  Cell  Loss  Dunng  col- 
lection of  Source  Plasma  by  Automated  Plas- 
mapheresis 


March  22,  2000 


Do 


Regulatory  Procedures  Manual,  UPDATE/  RE-       March  21.  2000 
VISION   Chapter  4,  Subchapter/  Warning 
Letters 


Do 


Division  of  Compliance  Policy  (HFC-230) 
Office  of  Enforcement.  Food  and  Drug  Ad- 
ministration, 5600  Fishers  Lane   Rockville 
MD  20857,  301-857-0420  or 

Internet  access  at  http;  www  fda  gov  ora 
compliance — ref/bimo„_err — guide  htm 

Do 

Internet  access  at  http;  www  fda  gov  ora 
compliance — ret  cpgcpgbio 
cpg252  110  htm 


Do — Internet  at  http;//www fdagov'ora  com- 
pliance— ref'Cpg/cpgbio  cpg257  1(X)  htm 


Do — Internet  at  http; ''www  fda  gov  ora  com- 
pliance— ret  rpm — new2  ch4  html 


Investigations  Operation  Manual  2000 


March  2000 


Do 


Memorandum  to  Import  Program  Managers- 
Surveillance  and  Post  Reconditioning  Sam- 
pling of  Bulk  Spices  for  Pathogens 


February  1 1 ,  2000 


Do 


Import  Alerts 


Continuously 


Do 


Division  of  Emergency  and  Investigational 
Operations  (HFC-130)  Office  of  Regional 
Operations,  Food  and  Drug  Administration 
5600  Fishers  Lane,  Rockville  MD  20857 
301-827-5636 


Division  of  Import  Operations  and  Policy 
(HFC-170),  Office  of  Regional  Operations 
Food  and  Drug  Administration  5600  Fish- 
ers Lane.  Rockville.  MD.  301-443-6553 


Freedom  of  Information  staff  (HFI-35)   Food 
and  Drug  Administration   5600  Fishers 
Lane   Rockville  MD 

Internet  at  http. www  fda  gov  ora'tiars  ora — 
impiorl — alerts.html 


WITHDRAWALS 


Name  of  Document 


Date  of  Issuance 


Grouped  by  Intended 
User  or  Regulatory 
Activity 


Date  Withdrawn 


Compliance  Policy  Guide,  Chapter  2,  Sec. 
215  100  (CPG  7134  07).  IND  Filings;  Com- 
pletion of  Applicable  Portions  Prior  to  Final 
Action  on  License  Applications  or  License 
Amendments 


July  19,  1976 


FDA  Staff 


March  28,  2000 
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BILLING  CODE  4160-01 -F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

AIDS  Education  and  Training  Centers' 
National  HIV/AIDS  Clinical 
Consultation  Center  Grant 

AGENCY:  Health  Resources  and  Services 

Administration. 

ACTION:  Notice;  of  availability  of  funds. 

SUMMARY:  The  Ht^alth  Resources  and 
Services  Administration's  (HRSA)  HIV/ 
AIDS  Bureau  (HAB)  announces  that 
applications  will  be  accepted  for  fiscal 
year  (FY)  2000  grants  for  a  discretionary 
grant  to  support  an  AIDS  Education  and 
Training  (Centers'  National  (Clinical 
(Consultation  (Center.  The  (ientt^r  will  be 
responsiblt!  for  assisting  medical 
providers  in  the  treatment  of  persons 
with  HIV  infection  and  in  management 
of  health  care  workers  who  may  have 
sustaintnl  occupational  exposure  to  HIV 
and  other  blood  borne  pathogens 
commonlv  occurring  in  persons  living 
with  HIV  infection  (inc:luding  Hepatitis 
B  and  C]  through  prompt, 
individualized,  e.xpert  consultation.  The 
Center  will  also  link  service  users  to 
education  and  training  opportunities 
available  through  regional  AIDS 
Kducation  and  Training  (Centers  and 
provide  technical  assistance  to  tht^se 
regional  centers.  The  authoritv  for  this 
program  is  2fi92  (a)  of  the  Public  Health 
Service  A(  t  as  cuiiended  bv  Public  l-avv 
104-140.  the  Rvaii  White 
(Comprehensivf!  .AIDS  Ri^sources 
Emergency  Act  AuKMulments  of  H)9f). 

Availability  of  Funds 

it  is  anticipated  that  a  single  recipient 
will  be  st'lected  lor  the  National  HIV' 
AIDS  Clinical  Consultation  Center  and 
the  avvarii  is  expected  to  be  ,Sl  ..">()(). 000 
of  the  initi.il  budget  period   Fiiiidiiig 
will  be  made  .udilable  for  \'J.  months, 
with  a  project  period  ol  up  to  three 
years.  Continuation  awards  within  the 
approved  project  period  will  be  made 
on  the  basis  ot  satisfa(  torv  |)rogress  and 
the  availabilitv  of  funds. 

Eligible  .\pplicanls 

Eligible  appln  .iiits  are  public  .uid 
nonprofit  entities  ,ind  si  IhkiIs  and 
academic  he.iltli  si  leiK  e  i  enters. 
DATES:  A  letter  of  intent  to  submit  an 
application  is  rei.|uested  bv  luiie  14. 


ilOOO   Ap{)lic:ations  for  this  announced 
grant  must  be  received  in  the  HRSA 
Grants  Applit:afion  Center  by  the  close 
of  business  July  10,  2000.  to  be 
considered  for  competition. 
Applications  shall  be  considered  .is 
meeting  the  deadline  if  they  are:  (!) 
Received  on  or  before  the  deadline  date, 
or  (2)  postmarked  on  or  b(dore  the 
deadline  date  and  rticeived  in  time;  for 
orderly  jiroct^ssing  and  submission  to 
the  review^  committee.  (Applicants 
should  request  a  legiblv  dated  receipt 
from  a  commertaal  carrier  or  LI.S.  Postal 
Service  postmark  Private  metered 
postmarks  shall  not  be  acceptable  as 
proof  of  timely  mailing.)  Applications 
received  after  the  deadline  will  be 
returned  tt)  the  applicant. 

ADDRESSES:  Letters  of  intent  to  apply  for 
funding  should  be  mailed  to  Dr.  Laura 
Cheever,  HIV  Education  Branch.  HRSA, 
5600  Fishers  Lane.  Parklawn  Building. 
Rm  7-Ui,  Rockville,  Maryland  20857. 
All  applications  should  be  mailed  or 
delivered  to:  Grants  Management 
Officer,  HRSA  Grants  Applic:ation 
(Ctmter,  1815  N,  Fort  Meyer  Drive.  Suite 
300.  Arlington.  VA  222()9.  Grant 
applications  sent  to  any  address  other 
than  that  above  are  subject  to  being 
returned.  Federal  Register  notic:es  and 
application  guidance  for  the  HIV/AIDS 
Bureau  program  are  available  on  the 
World  Wide  Web  via  the  Internet.  The 
web  site  for  the  HIV/AIDS  Bureau  is: 
http://www.hrsa.gov/hab/.  Federal  grant 
ap[)lication  kits  are  available  at  the 
following  Internet  address:  http:// 
forms.psc.gov/phsforms.htm.  For  those 
applicants  who  are  unable  to  access 
application  materials  electronically,  a 
hard  copy  of  the  official  grant 
application  kit  (,SF  51  til)  must  be 
obtained  from  the  HRSA  (irants 
.\p()li(  ation  Center  The  Center  may  be 
contacted  bv  (telephone.  1-877-477- 
2123)  FAX:  (703-477-2345)  e-mail: 
brsagac@hrsa.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

/\{l<iitional  information  ma\  be  obtained 
from  Dr.  Laura  W.  Cheever,  (Chief,  Hl\' 
Eilucation  Branch,  Division  of  Training 
and  Tei  hnu.al  Assistance.  HI\'/A1DS 
Bureau.  Health  Rt^sources  and  Servi(  es 
.Xdministration.  5()00  Fishers  Lane. 
Room  7-l().  Rockville,  Maryland  20857. 
Telephone  number  (301)  443-63H4  and 
the  FAX:  (301)  443-')H87. 

D.iIimI    \1,i\    r    J(HK) 
Claude  Karl  l'ii\, 

A(lniiiustiii:i  'I 

IFK  l)nc      (HI-  IJ'I'H)  I  ilril   '■,  -  J  t-(lll.  >i  ^'■,  ,inil 
BILLING  CODE  4160-1 S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Adnnlnlstratlon 

"Low-Income"  Levels  for  Health 
Professions  and  Nursing  Programs 

Health  Resources  and  Seryic:es 
Administration  (HRSA)  is  updating 
income  le\els  used  to  identify  a  "low- 
income  family"  for  the  purpose  of 
providing  training  in  the  various  health 
professions  and  nursing  programs 
included  in  titles  VII  and  VIII  of  the 
Public  Health  Service  Act  (the  Act). 

The  Department  periodically 
publishes  in  the  Federal  Register  low- 
income  levels  used  for  grants  and 
cooperative  agreements  to  institutions 
providing  training  for  (1)  disadvantaged 
individuals,  (2)  individuals  from  a 
disadvantaged  background,  or  (3) 
individuals  from  low-income  families. 

The  program  under  the  Act  that  may 
use  "low-income  levels"  as  one  of  the 
factors  in  determining  a  disadvantaged 
or  low-income  status  are: 
Advanced  Education  Nursing  (section 

811) 
Allied  Health  Special  Projects  (section 

755) 
Basic  Nurse  Education  and  Practice 

(section  831) 
Dental  Public  Health  (section  7B8) 
Faculty  Loan  Repayment  and 

Fellowships  Program  (section  738) 
General  and  Pediatric  Dentistry  (section 

747) 
Health  Administration  Traineeships  and 

Special  Projects  (section  7(i9) 
Health  (Careers  Opportunity  Program 

(section  739) 
Loans  to  Disadvantaged  Students 

(section  724) 
Ph\sician  Assistant  Training  (section 

747) 
Primar\'  Care  Residency  Training 

(section  747) 
Public  Health  Traineeships  (section  7(i7) 
Quentin  \.  Burdick  Program  for  Rural 

Interdisciplinary  Training  (stn:tion 

754) 
R»'siden( A  Training  in  Preventive 

Medicine  (sec:tion  7(i8) 
Scholarships  for  Disadvantaged 

Students  (section  737) 
Public  Health  Training  Centers  (.section 

7Bfi) 
Nursing  Workforce  Diversity  (sectiim 

821) 

These  programs  generally  award 
grants  to  ac  t  redited  schools  of 
medicine,  osteopathi(.  medicine,  public 
health,  dentistry,  veterinary  medicine, 
optometry,  pharmacy,  allied  health. 
Pediatric  medicine,  nursing, 
chiruprat  tic:,  public  or  nonprofit  private 
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schools  which  offer  graduate  programs 
in  behavioral  health  and  mental  health 
practice,  and  other  public  or  private 
nonprofit  health  or  educational  entities 
to  assist  the  disadvantaged  to  enter  the 
graduate  from  health  professions 
schools.  Some  programs  provide  for  the 
repayment  of  health  professions 
education  loans  for  disadvantaged 
students. 

The  following  income  figures  were 
taken  from  poverty  thresholds 
published  by  the  U.S.  Bureau  of  the 
Census,  using  an  index  adopted  by  a 
Federal  Interagency  Committee  for  use 
in  a  variety  of  Federal  programs.  That 
index  includes  multiplication  by  a 
factor  of  1,3  for  adaptation  to  health 
professions  and  nursing  programs 
which  support  training  for 
disadvantaged  individuals  or  those  from 
disadvantaged  backgrounds.  The 
income  figures  have  been  updated  to 
reflect  increases  in  the  Consumer  Price 
Index  through  December  31.  1999. 


Size  of  parents'  family* 


Income 

level" 


1  

S11.100 

2    

14  400 

3  

17.200 

4  

22.000 

5    

26  000 

6  or  more 

29.200 

"  Includes  only  dependents  listed  on  Federal 
income  tax  forms 

"Rounded  to  thie  nearest  SI 00  Adjusted 
gross  income  for  calendar  year  1999 

Drftcd:  M,iv  IH,  JOOO. 
Claude  Earl  Fox, 

Adniinistniliir. 

IFK  DiK  .  OO-lli'im  Fili'ii  ,"i-2:t-()():  H:4.i  air.| 

BILLING  CODE  4160-15-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Establishment  of  Interagency  Council 
on  Biomedical  Imaging  in  Oncology  in 
Call  for  Requests  to  Present 

The  .National  Cancer  Institute  (NCCI), 
Food  and  Drug  Administrati(jn  (FDA), 
and  the  Health  CCare  Financing 
Administration  (H(CFA)  are  pleased  to 
announce  the  formation  of  an 
Interagency  Council  on  Biomedical 
Imaging  in  Oncology.  This 
announcement  summarizes  the  purpose 
of  this  newly  created  Interagency 
(Council,  how  it  will  function,  the  tvpes 
of  advice  it  will  provide,  its 
composition  and  membership,  and  the 
time  of  the  first  Council  meeting. 

Xame  of  Committee:  The  National 
(Cancer  Institute,  Food  and  Drug 


Administration,  and  the  Health  Care. 
Financing  Administration  Interagency 
Council  on  Biomedical  Imaging  in 
Oncology. 

Due  Date  for  Request:  June  8,  2000. 

Contract  Person:  Ellen  G.  Feigal, 
Deputy  Director,  Division  of  Cancer 
Treatment  and  Diagnosis.  National 
Cancer  Institute,  31  Center  Drive, 
Building  31,  Room  3A44,  Bethesda,  MD 
20892-2440,  Tel:  301  496-6711,  Fax: 
301  496-0826,  E-mail:  ef30d@nih.gov. 

SUPPLEMENTARY  INFORMATION:  ^ 

What  Is  the  Interagency  Council^ 

The  Interagency  Council  is  a  newly 
created  multi-agency  group  designed  to 
serve  as  a  sounding  board  for 
investigators  and  manufacturers 
attempting  to  take  emerging  medical 
imaging  technology  to  market.  It 
consists  of  a  core  staff  from  the  FDA. 
HCFA.  and  NCI  with  experience  and 
knowledge  concerning  the  decision- 
making processes  for  their  agency  for 
medical  imaging  products.  Additional 
agency  staff  may  be  added  to  the  core 
group  on  specific  matters  when  needed. 
The  purpose  of  the  Council  is  to  provide 
multi-agency  advice  that  may  help 
guide  imaging  technology  developers  in 
the  fight  against  cancer,  the  Council  will 
provide  advice  on  projects  or  project 
proposals  brought  voluntarily  by 
investigators  and  technology/device 
developers  in  industry  and  academia.  It 
offers  a  new,  multi-agency  perspective 
to  the  communication  with  government 
agencies  that  is  already  available  to 
investigators  and  companies. 

Why  Does  the  S'ation  \eed  This? 

In  September,  1999.  the  NCI  and  the 
National  Electrical  Manufacturer's 
Association  co-sponsored  the  First  \'(CI- 
Industry  Forum  and  Workshop  on 
Biomedical  Imaging  in  Oncology.  This 
meeting  included  senior  leadership 
from  industry.  FDA.  HCFA.  NCI.  and 
researchers  from  academia.  We  gathered 
to  discuss  ways  to  align  investment  in 
imaging  technologies  with  the 
biomedical  opportunities  and  unmt=t 
clinical  needs  in  cancer.  Participants 
asked  the  NCI  to  convene  meetings 
between  the  multiple  government 
agencies  and  industry  to  facilitate 
forward  movement  of  promising 
technologies  into  the  marketplace.  The 
overall  goal  is  to  bring  effective 
technologies  into  clinical  use  so  that  an 
impact  on  the  public  health  can  be 
achieved.  The  summary  of  the  Forum 
and  Workshop  and  follow-up  comments 
to  that  conference  can  be  reviewed  on 
http  ://dino,nci, nih.gov/dctd/forum. 


What  Will  the  Interagency  Council  Do'' 

The  three  agencies  participating  in  the 
Interagency  Council  all  have  different 
roles  in  the  development  of  medical 
imaging  technologies.  NCI  has  created 
and  is  expanding  a  Biomedical  Imaging 
Program.  This  effort  currently  funds 
innovative  device  and  technology 
development,  small  animal  imaging,  in 
vivo  cellular  and  molecular  imaging 
centers,  and  a  clinical  trails  imaging 
network  (ACRIN).  FDA  is  responsible 
for  determining  the  safety  and  efficacy 
of  specific  products  proposed  for 
marketing  and  for  marketing  and  for 
monitoring  those  products  while  they 
are  on  the  market.  HCFA  is  responsible, 
as  a  Federal  health  insurance  provider, 
for  determining  coverage  and 
reimbursement  for  products  and 
services  in  the  marketplace  for  their 
beneficiaries.  By  participating  in  the 
Council,  these  three  agencies  will  be 
able  to  provide  coordinated  assistance 
to  sponsors  as  they  go  through  the 
development  and  regulator^'  processes 
necessary  to  bring  products  to  market 

The  specific  roles  envisioned  by  the 
participants  in  the  Council  are  as 
follows: 

NCI  will  provide  input  on  scientific 
and  medical  issues,  information  on  the 
initiatives  and  research  resources 
available  to  fund  or  de\elop  imaging 
technologies,  explain  the  process  for 
gaining  access  to  such  resources,  and 
facilitate  future  interaitions  of  imaging 
technology  de\elopers  with  NCI  staff  or 
with  other  NCI-sponsored  investigators. 

FDA  will  provide  information  on  the 
issues  that  may  need  to  be  addressed  to 
establish  that  a  product  is  safe  and 
effective,  explain  its  existing  guidance 
and  procedures,  and  facilitate  future 
interactions  of  imaging  technolog\- 
developers  with  its  regulatory  staff.  How 
FDA  may  interact  with  sponsors  is 
defined  in  statutes,  regulations,  and 
performance  goals,  and  FDA  expects 
that  the  Council  will  provide  a 
mechanism  to  explain  to  imaging 
technolog\-  de\elopers  how  to  work 
within  existing  processes  to  bring 
products  to  market. 

HCFA  will  provide  information  on  its 
coverage  and  reimbursement  processes. 
and  facilitate  future  interactions  of 
imaging  technology  developers  with 
HCFA  staff. 

The  products  of  the  Interagency 
Council  will  be: 

•  Suggestions  on  the  sr  ientific  and 
medical  issues  related  to  proposals,  and 
information  regarding  a\  ailable 
resources,  potential  relevant  contacts  inr 
investigators  within  FDA.  HCCFA.  .\(C1  or 
\vith  other  investigators:  and 

•  Written  summar\'  of  the  session, 
detailing  the  agenda  topic,  participants. 
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and  proposed  plans  or  advice  given  or 
discussed. 

Will  tht'  Intera^pncv  Council  Miiintain 
Cunfidt'iitHiHty^ 

Council  meetings  will  be  closed  to  the 
public.  Information  e.xchanged  with  the 
Interagency  (".ouncil  will  be  held  in 
confidence  by  the  participants, 
consistent  with  applicable  laws.  The 
NCI.  FDA.  and  HCFA  are  all  agencies  in 
the  Department  of  Health  and  Human 
Services,  and  by  law  are  obligated  to 
protect  from  disclosure  trade  secrets  and 
confidential  commercial  information. 

Who  Cun  Presfnt  Rfforr  the'  Intfrti^fncv 
Council'' 

Any  company  or  academic 
investigator  developing  a  device  or 
technology  relevant  to  biomedical 
imaging  in  cant:er  who  seeks  the 
perspectives  of  a  multi-agency 
assessment  and  dist:ussion  may  present. 

What  Is  the  Process? 

The  first  due  date  for  request  is  [une 
8,  2000.  The  Council  will  consider 
additional  calls  for  requests  after  the 
initial  Interagency  Council  meeting  has 
taken  place  on  [uly  20,  2000.  The 
Council  expects  to  meet  about  four 
times  each  year,  if  it  receives  enough 
requests  to  do  so 

The  Council  may  schedule  discussion 
of  several  similar  types  of  products  at  a 
single  meeting.  Cenerally,  the  (>)uncil 
will  give  preference  in  scheduling 
meetings  to  promising  new  technologies 
that  are  viewed  as  important  new 
developments  in  cancer  imaging 

Each  meeting  will  be  attended  by  the 
available  core  members  on  the  (^f)uncil. 
The  core  members  also  may  invite 
additional  relevant  staff  within  their 
agency  to  attend  the  (Council  meetings. 
Logistic;s  for  the  meeting  date,  time,  and 
location  will  be  coordinated  by  the 
Council  ct)ordinator,  and  communicated 
to  all  participants. 

Request  to  Present 

The  requestor  should  follow  a 
standardized  format  that  the  Council 
will  make  available  on  the  Inttirnet  or 
that  can  also  be  completed  and  sent  by 
hard  copy  The  information  that  the 
requestor  will  need  to  provide  includes: 

•  Name  of  investigator,  professional 
title(s)  and  degree(s)  of  investigator; 

•  Name  of  c:ompany  and  or/ 
institution  affiliation; 

•  What  is  the  question/issue  that  you 
want  to  raise?  Do  you  neeil/want 
representatives  from  tht'  :t  government 
agencies,  e.g.,  NCI,  FDA,  and  H('FA. 
present  for  the  presentation  and 
discussion?  Will  you  have  data  to 
present? 


Submit  to:  Council  Coordinator  (same 
address  as  listed  for  contact 
information). 

Hrply  to  Letter  of  Intent 

Within  approximately  3  working  days 
of  receipt  of  the  letter  of  request,  the 
Council  coordinator  will  send  a  letter 
acknowledging  riH;eipt  of  the  request. 
Within  30  days,  and  after  consultation 
with  Clouncil  representatives,  the 
Council  coordinator  will  either  invite 
the  requester  to  a  meeting  (at  the 
requestor's  expense)  if  it  appears  that 
the  question  or  issue  would  benefit  from 
a  multi-agency  discussion,  or  indicate 
the  Council's  determination  that  a 
meeting  will  not  be  provided.  A  letter  of 
invitation  will  ask  the  requestor  to 
provide  specific  questions  or  issues  they 
want  to  discuss  with  the  Council,  and. 
at  the  discretion  of  the  requestor, 
relevant  background  information  and 
data  in  a  packet  not  to  exceed  25  pages. 

It  if  is  not  thought  that  a  multi-agency 
discussion  is  required  or  desirable,  then 
a  letter  will  be  sent  to  requestor  stating 
the  reason  why  such  a  meeting  request 
has  been  denied.  If  appropriate,  the 
letter  may  suggest  other  viable  paths  the 
requestor  might  pursue. 

If  the  Council  nas  already  met  with 
requestor  before,  the  Council 
coordinator  will  determine  if  this  is  a 
new  situation  that  requires  a  multi- 
agency  discussion. 

All  letters  will  be  kept  on  file  with 
Council  at  the  NCI 

Provision  of  Background  Material 

The  requestor  will  submit  background 
materials  within  two  weeks  of  receipt  of 
the  letter  from  the  Council.  The  Council 
coordinator  will  distribute  the 
completed  packet  to  the  core  members 
of  the  Interagency  ('ouncil,  and  to  the  ad 
h()(  members 

Dunnfi  the  Session 

Kach  session  will  last  about  a  half- 
day,  e.g.,  3  to  4  hours,  to  discuss  at  most 
2  or  3  issues.  The  general  format  of  the 
session  will  Consist  of  the  requestor 
presenting  their  question/issue,  and 
background  information  including  data, 
when  available.  This  will  be  a  relatively 
informal  discussion  that  can  be 
interrupted  as  needed  to  answer 
questions,  and  clarify  issues.  At  the 
conclusion  of  each  topic,  the  Council 
will  summarize  the  main  issues  and 
plans  or  set  of  actions  that  might  be 
considered. 

FoUow-l  'p  After  the  Session 

Within  one  week  after  the  meeting, 
the  (iouncil  coordinator  will  prepare 
minutes  of  the  meeting  noting  the  main 
take-home  points  of  the  discussion  and 


the  conclusions.  It  will  include  the 
names  of  all  participants  in  the  session, 
the  question  or  issue  being  addressed, 
and  the  proposed  plans  or  advice  given 
or  discussed.  The  coordinator  will 
obtain  review  and  concurrence  in  the 
minutes  by  each  agency  participating  in 
the  meeting.  The  minutes  will  be  sent  to 
the  person  requesting  the  meeting  and 
to  agency  representatives  within  four 
weeks  of  the  meeting.  The  Council  will 
keep  one  copy  of  the  letter,  as  well  as 
the  letter  of  request  and  the  submitted 
background  information,  on  file  at  the 
NCI. 

What  the  Interagency  Council  Is  \ot 

The  Interagency  Council  is  intended 
to  provide  research  groups  with  advice 
on  the  spectrum  of  scientific,  regulatory, 
coverage  and  reimbursement  issues  that 
affect  the  development  of  imaging 
devices  or  technologies. 

The  Council's  advice  does  not  replace 
the  legislatively  mandated  roles  and 
functions  of  the  agencies  individually. 
In  particular,  the  Interagency  Council 
does  not  approve  funding  of  research 
and  development,  and  does  not  make  or 
guarantee  FDA  regulatory,  or  HCFA 
coverage  or  reimbursement  decisions. 

Request  to  Present  to  the  Interagency 
Council 

(Suggested  formrtti 
Ndme  of  investigator 


ProfessioiMl  tilie(s)  and  degree{s)  of  investi- 
gator:    

Name  of  company  and/or  institution  affili- 

Htion:  

.address:     

City:                                                                        ~ 
State:   

Zip . 

What  is  the  question/issue  that  you  want  to 

raise:    

Do  you  need/want  representatives  from  the 

three  government  agencies,  eg..  N('I. 

FD.^,  nnd  HCF.^.  present  for  the 

presenldtinn  and  discussion'     \fs 

No 
Will  \i)U  h,ive  datd  to  present'     Yes 

\o 
Will  vou  be  presenting  (  onfidential 

(  ommerc  ial  or  proprietarv  informalinn? 

Yes  _  No  ^_ 
Submit  applications  to:  laime  Quinn.  M.P  H. 

Ciouncil  (Coordinator.  National  (dancer 

Institute.  :il  (Center  Drive.  Building  ."il. 

Room  :iA44.  Bethesda.  MD  20892-2440. 

Tel    :i01-496-6711.  Fax:  301^96-0826, 

Email:  fql 4u*inih.g()V. 

Dated    Mav  16.  2000 
Alan  Rabson, 

Deputy  Director.  Xational  Cancpr  Intititute. 
S'ational  Institutes  of  Health 
IFR  Doc   00-i;i026  Filed  5-2J-O0:  8:4.5  am] 
BILUNG  CODE  41 40-01 -M 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4563-^M)4] 

Notice  of  Proposed  Information 
Collection  for  Public  Comment  for  the 
Contract  Administration,  Public  and 
Indian  Housing  Programs 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing.  HUD. 
action:  Notice. 


SUMIMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  Due  Date:  (ulv  24, 
2000. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  number  and  should  be  sent  to: 
Mildred  M.  Hamman,  Reports  Liaison 
Officer,  Public  and  Indian  Housing, 
Department  of  Housing  and  Urban 
Development,  451  7th  Street,  SW,  Room 
4238,  Washington,  DC  20410-5000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mildred  M.  Hamman,  (202)  708-3642. 
extension  4128.  for  copies  of  the 
proposed  forms  and  other  available 
document.  (This  is  not  a  toll-free 
number). 


SUPPLEMENTARY  INFORMATION:  The 

Department  will  submit  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
chapter  35,  as  amended). 

Tnis  Notice  is  soliciting  comments 
from  members  of  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  to;  (1)  Evaluate 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(2)  evaluate  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information;  (3)  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated  collection 
techniques  or  other  forms  of  information 
technology;  e.g..  permittirig  electronic 
submission  of  responses. 

This  Notice  also  lists  the  following 
information; 

Title  of  Proposal:  Contract 
Administration;  Public  and  Indian 
Housing  Programs. 

OMB  Control  Number:  2577-0039. 

Description  of  the  need  for  the 
information  and  proposed  use:  Housing 
Agencies  (HAs)  must  maintain  certain 
records  or  submit  certain  documents  to 
HUD  with  the  award  of  oversight  or 
construction  contracts  for  development 
or  new  low-income  housing 
developments  or  modernization  of 


e.xisting  developments.  The  information 
is  necessar\'  for  the  proper  performance 
of  agency  functions  and  compliance 
with  the  common  rule  for  procurement 
(24  CFR  85.36(b)(2)  and  (9)).  HAs  must 
maintain  a  contract  administration 
system  and  maintain  sufficient  records. 

Agency  form  numbers,  if  applicable. 
HLT3-5.3'72;  HUD-51000. 

Members  of  affected  public:  State, 
local  or  Tribal  Government  Housing 
Agencies. 

Estimation  of  the  total  number  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response:  2.100  responses,  five 
contract  administration  documents 
(bidding  control  record,  register  of 
change  orders  and  time  extensions, 
disputes  and  claims  records.  HUD- 
5372,  Construction  Progress  Schedule, 
HUD-51000,  Schedule  of  Amounts  for 
Contract  Payments)  will  be  submitted 
annually  for  a  total  of  11.608  responses. 
The  amount  of  burden  hours  per 
document  varies  and  will  have  a  total 
burden  of  14.506  hours. 

Status  of  the  proposed  information 
collection:  Extension. 

Authority:  Seition  :<506  of  tin-  Paperwnrk 
RediKtion  Art  of  199,5.  44  I  S.C.  Ctiapter  ,St 
a.s  amended. 

Dated:  Ma\  18,  2U00 

Elinor  Bacon. 

Dfput\-  .Assistant  Sfi  rt'lnr\  lor  Putilir  Housini: 
Invfutnifjitf.. 
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Construction  Progress 
Schedule 


us  Department  of  Housing 
and  Urt>an  Development 

Oflice  ot  Public  and  Indian  Housing 


OMB  Approval  No  25770039 
(Exp    4,30/2000) 


Public  teporling  OjrcJen  lor  this  coHecl  on  ol  mlormalion  is  estimated  to  average  1  tiour  per  response  including  \he  time  tor  reviewing  instructions,  searching 
existing  data  sources  gameriny  ara  n-iamtaining  ttie  data  needed  and  completing  and  reviewing  the  collection  ot  information  This  agency  may  not 
conduct  or  sponsor  ani  a  pe'sor  -s  no!  roguired  lo  respond  to  a  collection  ol  information  unless  that  collecton  displays  a  vaitd  OMB  control  nu-nber 
Construction  practices  and  HUD  adminislralivo  requirements  establish  the  need  thai  HAs  mamtam  cenain  records  or  submit  certain  documents  in 
conjunction  with  the  overs  ght  of  the  award  ol  consv  jction  contracts  tor  the  construction  ot  new  low-income  housing  developments  or  modernization  of 
existing  developments  Tnose  Ioths  are  ,jsed  Dy  HA  lo  provide  rto-mation  on  the  construction  progress  schedule  and  schedule  ot  amounts  for  contract 
payments  Responses  lo  "-,0  „uiiecti<)'i  o'  intorniaiion  a'e  -eqjired  lo  obtain  a  benefit  or  lo  retain  a  benefit  The  mtorrriaiion  requested  does  not  lend  itsell 
10  confidentiaiiiy 
I    Namt-  :'  P  .!■  \  '1    J  .     ;  ~-it-    ,  '    i  i    m  i ,,,  ■-  ^  A  />..  i  •,    p^-a   ha 


2  City 


4  Location 


7  ContfKt  For 


I    S  P'oieci  Name 


6  P'OieC  Nu"it>er 


8  C  in'ia.'  "  -re   Day*) 


9  From  (mm/d<yyyyv) 


To(mm««»yyVy) 


10  Contra,'  "=■  ce  $ 


1?  Numb€'  of  Dwelling  Units 


13  Number  o*  RoofTis 


SuDnv  ,is  rnd'i,                 ygj, 
pages  jb  necessary       ,yyyy, 

lo  cover  the 

construction  per>ud         Monlli 

1 

Actual  Month 
Work  m  Plac 

Actual  Accur 
Progress 

ly  Value 

e                       ($) 

n,jiafed            ,j  1 

Anticipated  Monthly 
Vai,je 

Ac.-ur"Ljld'eJ                            ,^. 
Scnea,..»c!  Progress               ' 

1 

1 

SuDr^iired  Sy 

Conlractor  s  Nar^e 

Tin* 


Appioved  I'y        PHA,iHA 

JTW* 

I 


Signatura 


Date  (mrrvdd/yyyy) 


Approved  by      Arcmiect 


Date(mrTvd<Vyyyy) 
Date  'riTi,  dd'yyyy) 
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Instructions  for  Preparation  of  Construction  Progress  Schedule 
Form  HUD-5372 


General.  The  information  required  for  items  1  through  6  can  he 
cihtained  Irom  I  tie  LomracI  docuirienis  i  "  I  hnter  the  t\pe  of  uork 
,iw,jiJ^-d  b\  ilic  FH  \lH-\    Thi^  Ilia)  be    general  ^onsluiction. 

pli.niiiiiiL:.  healing  ele^liual.  el^  ,  depending  upon  prime 
^ontia^l  awaids  iN  '  hnier  the  eiintrat!  nine  in  calendar  da>s 
1  unless  other  w,  ISC  staled  i  'J  i  Enter  the  starting  and  completion 
d.iies  ,is  esiahhstied  h>  the  Notice  to  Proceed 

N  ear  and  Month,  .At  ihe  lop  o!  the  Schedule.  spai.e  is  pro\  ided 
tot  iiiseiiing  the  'i  ear  and  .Month'  to  ideniif\  the  times  during 
v(,hich  the  work  is  to  be  performed 

\'ear.  Enter  the  sear  when  the  .Nonce  to  Proceed  was  issued. 
It  the  starting  date  of  the  contract  is  such  that  the  time  assigned 
tor  completion  will  be  carried  into  a  succeeding  year,  two  yearly 
designations  will  he  shown,  each  centered  o\er  the  applicable 
spiead  ol  lime  toi  each  \ear 

,Month,  The  hods  of  the  Schedule  is  dis  ided  into  Columns, 
each  representing  a  period  of  one  month.  Starting  in  the  Column 
with  the  month  staled  in  the  .Notice  to  Proceed,  enter  at  the  top  of 
each  column  the  successise  months  corresponding  to  the  entire 
spread  ot  the  total  contract  time  The  Schedule  must  contain 
monthly  columns  to  cover  the  entire  active  period  of  contract, 
ss  ith  e\lra  columns  tor  possible  overruns  in  contract  time 

Computation  of  Anticipated  Monthly  \  alue  of  Work  in  Place 

Before  presenting  the  form  for  approval,  enter  in  each  monthly 
column  the  dollar  value  (omit  cents)  of  the  increment  of  work 
anticipated  lo  be  put  in  place  during  that  interval  of  time.  This 
shall  be  the  Contractor  s  best  estimate  of  the  rate  of  progress  for 
each  month  This  section  contains  a  suggested  guide  for  the 
elapsed  contract  time  ss   progress  percentages 

The  horizontal  total  of  the  monthly  dollars  shown  for  "Antici- 
pated Monthly  Value  '  must  equal  the  contract  price  shown  in  the 
heading. 

Accumulated  Scheduled  Progress  -  % 

Entries  on  this  line  shall  show  in  percentage  of  total  completion 
the  cumulative  stage  of  progress  that  is  scheduled  to  be  reached 
at  the  end  of  each  monthly  interval.  It  is  generally  sufficient  to 
state  this  anticipated  progress  to  the  nearest  tenth  of  one  percent, 
but  for  very  large  contracts  it  may  be  advisable  to  extend  compu- 
tations to  the  nearest  hundredth. 

The  entry  for  the  first  months  column  should  be  the  %  obtained 
bs  the  anticipated  monthly  dollar  value  of  work  in  place  at  the 
close  ot  the  first  month  being  divided  by  the  contract  price. 

The  entrs  foi  ilie  second  minilh  s  column  is  obtained  by  the  sum. 
ot  the  anticipated  monthly  dollar  values  of  work  in  place  for 
Columns  I  and  2  being  disided  by  Ihe  contract  price 

Enter  in  the  third  months  column  the  percentage  computed 
similarls.  using  Ihe  sum  of  dollar  values  of  work  m  place  for 
Columns  1.2.  and  .■*  Continue  in  this  manner  for  the  succeeding 
monihls  columns  until     lOU    is  reached  in  the  final  column. 


Charting  Actual  Progress.  The  horizontal  space  extending 
through  the  monthls  columns  is  disided  into  '.Actual  .Monthly 
\'alue  ot  \\  ork  in  Place  -  S  and  .Actual  .Accumulated  Progress  - 
'^'t  In  each  monthly  column  shuw  the  actual  accumulated  'T-  of 
progress  and  the  actual  value  of  work  in  place  for  that  month,  as 
the  work  progresses  .An  anticipated  complete  shutdovi,r,  at  some 
stage  in  the  work  because  of  ad\erse  seasonal  weather  or  other- 
wise, as  mas  occur  in  road  work,  excavation  (grading),  etc  .  is 
readily  shown  bs  a  gap 

The  Contractor's  name  shall  be  placed  in  the  lower  left-hand 
corner  of  the  form,  together  with  the  signature  and  title  of  the 
emplosee  who  prepared  the  Schedule  and  the  date.  The  form  then 
shall  be  sent  to  the  Architect  for  res  lew.  If  the  Architect  considers 
that  changes  are  necessary  to  make  the  Schedule  more  realistic,  it 
will  withhold  approval  and  so  adsise  the  Contractor.  When  the 
form  IS  acceptable  and  approsed  by  the  Architect,  and  the  PHA.' 
IHA,  It  will  be  returned  to  the  Contractor,  who  shall  reproduce 
and  submit  the  number  and  style  of  prints  required  bs  the  PH.A. 
IHA 

.Normal  building  construction  experience  has  proved  that  the  rate 
of  overall  progress  (as  measured  b>  work  in  place)  accelerates 
slowly  at  the  start,  reaches  its  peak  in  the  middle  third  of  the 
construction  period,  and  tapers  down  at  the  close  The  data 
following  illustrate  the  general  aserage  expectancy  of  a  well- 
balanced  operation  and  mas  be  used  as  a  guide  If  the  proposed 
progress  lies  within  reasonable  range  of  these  check  points,  the 
Schedule  may  be  considered  satisfactors  insofar  as  the  time- 
performance  feature  is  involsed 


%  of 

%  of 

Contract 

Accumulated 

Time 

Progress 

0 

0 

10 

2 

20 

8 

30 

20 

40 

37 

SO 

57 

60 

75 

70 

89 

80 

96 

90 

99 

100 

100 

The  foregoing  percentages  must  be  tempered  by  consideration  of 
seasonal  weather  conditions  and  other  known  conditions  which 
may  affect  the  progress  of  the  work  These  percentages  are 
offered  for  information  onls 
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Schedule  of  Amounts  for 
Contract  Payments 


U.S.  Department  of  Housing 
and  Urban  Development 

Oflice  of  Public  and  Indian  Housing 


OMB  Approval  No  2577-0039 
(Exp   4/30/2000) 


No  progress  paynents  shall  be  made  to  the  contractor  unless  a  schedule  of  amounts 
for  contract  payments  in  accordance  with  the  construction  contract  is  received 

P'jblic  reporting  burden  ic  triis  collection  ot  inlormalion  is  estimated  to  average  1  nour  per  response,  including  the  time  tor  reviewing  instructions,  searching 
existing  data  sources  gathering  and  maintaining  the  data  needed  and  completing  and  reviewing  the  collection  ol  inlormation  This  agency  may  not  conduct 
or  sponsor  and  a  person  is  not  required  to  respond  to,  a  collection  ot  information  unless  that  collecton  displays  a  valid  OMB  control  number 
Construction  practices  and  HUD  administrative  requirements  establish  the  need  that  HAs  maintain  certain  records  or  submit  certain  documents  in  coniunction 
with  the  Oversight  ol  the  award  o<  construction  contracts  tor  the  construction  ol  new  low-income  housing  developments  or  modernization  of  existing 
developments  These  torms  are  used  by  hAs  !o  provide  nlofmalion  on  the  construction  progress  schedule  and  schedule  ot  amounts  for  contract  payments 
Responbes  !o  !ho  ^uHeclon  ^.il  mtormai.on  are  'equired  'o  obta.n  a  bene' >:  or  to  'eta^n  a  bene' :    The  information  requested  does  not  lena  itselt  to  confidentiality 


Protect  Name  ana  Location 


Ndf  0  Ajoi^^ss  ana /'P  CoOe  ot  Contractof 


Project  Number 


Nature  ol  Contract 

CowractNjmber 

Appcovea  'or  ContraclOf  by 

Tin* 

Date   '^."vodyvyv 

Approved  tor  Arcnitect  by 

THto 

Dale  I'^m.od/yyyyl 

Appfuvea  'cr  Owner  by 

Title 

Dale  imrvcM.yyyv) 

Item 

Unit  ol 

Unit  Pnce 

Amount  of 

Amount  ol 

No. 

OfSC-  C!i0n  j' 

Item 

Quantity 

Measure 

in  Place 

Sub-Item 

Principal  Item 

(1> 

l2) 

(3) 

(4) 

(5) 

(6) 

(7) 

Total  Amount  ol  Contract  or  Carried  Forward 


T  J  iPt.'  DOS'  of  "'y  ^vi'CAiedqe   an  the  mlorrtid'i  jr  iidlo'J  nereir   as  Ae  i  as  ij'^y  information  provided  in  the  accompaniment  herewith,  is  true  and  accurate. 
Warning;  hUD  aiII  prosecute  '.lise  claims  aiKl  statements  Conviction  may  resuK  .n  criminaJ  andor  ovil  penalties    (18  U  S  C   1001    1010  1012,  31  U  S  C  3729,  3802) 


;jiynriiure  ci  tutf^ci  :eo  repfesenahve 


Dale  signed  ( mm/'o<l'yyyyj 
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Instructions  for  Preparation  of  form  HUD-51000 


1    A  separate  breakdow/n  is  required  for  each  proiect  and  prime 
contract  instructions  tor  preparation  are  given  beiovi/ 
a    Heading.  Enter  ail  identifying  information  required  for  both 
forms 

b  Columns  1  and  2.  In  column  1  enter  the  item  numbers  starting 
with  No  1  and  in  column  2  enter  each  pnncipal  division  of  work 
incorporated  in  the  contract  work. 

(1)  Master  List.  The  Master  list  contains  the  basic  items  into 
which  any  construction  contract  may  be  subdivided  for  the 
purpose  of  preparing  the  Construction  Progress  Schedule 
and  the  Penodical  Estimates  for  Partial  Payments  Only 
those  Items  shall  be  selected  which  apply  to  the  particular 
contract  To  ensure  uniformity,  no  change  shall  be  made  in 
the  item  numbers  Generally,  about  25  to  40  major  items 
appear  m  a  contract 

(2)  Items  Subdivided.  In  the  Contractors  breakdown,  against 
which  all  periodical  estimates  will  be  checked  prior  to  pay- 
ment, each  major  item  must  be  subdivided  into  sub-items 
pertinent  to  the  project  involved  ana  in  agreement  with  the 
Contractor's  intended  basis  for  requesting  monthly  pay- 
ments 

c  Column  3.  Enter  the  total  quantity  for  each  sub-item  of  each 
principal  division  of  work  listed  in  the  breakdown 


d.  Column  4.  Enter  the  appropnate  unit  of  measure  for  each  sub- 
item  of  work  opposite  the  quantities  descnbed  in  column  3,  such 
as  "sq  ft  ."  'cu  yd,"  "tons,"  "lb  ,"  "lumber  per  M/BM,"  "bnckwork 
per  M,"  etc  ,  applicable  to  the  particula'-  sub-item.  Items  shown 
on  "lump  sum"  or  equivalent  basis  will  be  paid  for  only  on 
completion  of  the  whole  item  and  not  on  a  percentage  of 
completion  basis, 

e.  Column  5.  Enter  the  unit  pnce,  in  place,  of  each  sub-item  of 
work 

f.  Column  6.  Enter  the  amount  of  each  sub-item  obtained  by 
multiplying  the  quantities  in  column  3  by  the  corresponding  unit 
pnces  in  column  5, 

g.  Column  7.  Enter  the  amount  of  principal  item  only  obtained  by 
adding  the  amounts  of  all  sub-items  of  each  principal  division  ot 
work  listed  in  column  6  Continue  with  the  breakdown  on  form 
HUD-51000 

h  The  "Schedule  of  Amounts  tor  Contract  Payments'  shall  oe 
Signed  and  dated  in  the  space  provided  at  the  bottom  ot  each 
sheet  of  the  form  by  the  individual  who  prepared  the  breakdown 
for  the  Contractor. 

2  The  minimum  number  of  copies  requirea  for  each  submission  fo' 
approval  IS  an  original  and  two  copies  When  approved  one  fully 
approved  copy  will  be  returnee  to  the  Contracto' 


Master 

List  of  Items 

ite"    No 

D  viSion  ol  Wo'K 

Hem  No 

Division  o(  Work 

Item  No 

Division  of  Work 

1 

Bond 

20 

Rough  Carpentry 

Site  Improvements 

2 

General  Conditions  \1 

21 

Metal  Bucks 

44 

Retaining  Walls 

3 

Demolition  &  Clearing 

22 

Caulking 

45 

Storm  Sewers 

23 

Weatherstripping 

46 

Sanitary  Sewers 

Structures 

24 

Lath  &  Plastering-Drywall 

47 

Water  Distribution  System 

4 

General  Excavation 

25 

Stucco 

48 

Gas  Distribution  System 

5 

Footing  Excavation 

26 

Finish  Carpentry 

49 

Electrical  Distribution  System 

6 

Backfill 

27 

Finish  Hardware 

50 

Street  &  Yard  Lighting 

7 

Foundation  Piles  &  Caissons 

28 

Glass  &  Glazing 

51 

Fire  &  Police  Alarm  System 

8 

Concrete  Foundations 

29 

Metal  Doors 

52 

Fire  Protection  System 

9 

Concrete  Superstructures 

30 

Metal  Base  &  Trim 

53 

Street  Work 

10 

Reinforcing  Steel 

31 

Toilet  Partitions 

54 

Yard  Work 

1 1 

Waterproofing  &  Dampproofing 

32 

Floors 

55 

(Other) 

12 

Spandrel  Waterproofing 

33 

Painting  &  Decorating 

56 

(Other) 

13 

Structural  Steel 

34 

Screens 

14 

Masonry 

35 

Plumbing 

Equipment 

15 

Stonework 

36 

Heating 

57 

Shades  &  Drapery  Rods 

16 

Miscellaneous  &  Ornamental  Metal 

37 

Ventilating  System 

58 

Ranges 

17 

Metal  Windows 

38 

Electncal 

59 

Refngerators 

18 

Roofing 

39 

Elevators 

60 

Kitchen  Cabinets  &  Work  Tables 

19 

Sheet  Metal 

40 

Elevator  Enclosures— Metal 

61 

Laundry  Equipment 

41 

Incinerators— Masonry  &  Parts 

62 

(Other) 

42 

(Other) 

43 

(Other) 

63 
64 

Punch  List  \2 

Lawns  &  Planting 

1  General  Conditions  should  be  3%  to  5°i  of  contract  amount. 

2  Punch  List  should  be  approximately  1/2  ol  1%  or  $30  per  dwelling  unit,  whichever  is  greater 
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DEPARTMErfT  OF  THE  INTERIOR 

Geological  Survey 

Request  for  Public  Comments  on 
Information  Collection  To  Be 
Submitted  to  the  Office  of  Management 
and  Budget  for  Review  Under  the 
Paperwork  Reduction  Act 

A  request  revising  and  extending  the 
information  collection  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  for  approval 
under  the  provisions  of  the  Paperwork 
Reduction  Act  of  1995  (44  IJ.S.C, 
(Chapter  35).  Copies  of  the  proposed 
collection  instrument  may  be  obtainetd 
by  contacting  the  IISGS  clearance 
officer  at  tht;  phone  number  listed 
below.  Comments  and  suggestions  on 
the  proposal  should  be  made  within  (U) 
days  directly  to  the  ILSGS  Clearance 
Officer,  U.S.  (a-ological  Surv(?y,  H07 
National  Center,  12201  Sunrise  Valley 
Drive,  Reston,  Virginia,  20192. 
Telephone  70;i-H48-7;)  i:). 

Spec:ifi(:  publii:  ciominciits  .ire 
requested  as  to: 

1.  Whether  the  collection  of 
information  is  net  essarv  for  the  proper 
perforni.int  f  of  the  functions  on  the 
CSCi.S.  including  whether  the 
information  will  have  practical  utilitv. 

2.  The  accuracy  of  the  l',S(;,S  estimate 
of  the  burden  of  the  collection  of 
information,  including  the  v.ilidit\  of 
the  methodologv  and  assumptions  used: 

A.  The  qiialit\ .  utilitv.  and  claritv  of 
the  information  to  be  < dlh-cted:  and 

4.  How  to  minimi/.e  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  the  u.sf?  of 
appropriate  automated.  I'lectronic, 
mechanical,  or  other  forms  nf 
information  technologv. 

Titlf.  National  Atlas  of  the  United 
.States  of  America 

(Mrrfnt  OMB  appmvdl  numher:  1028- 
0057. 

Abstrcnt:  Potential  customers  of 
electronic:  national  <itlas  products  will 
be  asked  (luestions  that  provide  ( I ) 
potfmtial  uses  of  these  [)rodu(;ts:  (2)  tvpe 
of  personal  computer  used;  (3)  current 
method  of  acquiring  atlas-lvfie 
information;  (4)  demographic 
information;  and  (5)  personal 
expectations  from  the  products.  Survev 
(juestionnaires  will  be  distributed  bv 
mail  in  a  return  [lost.ige-paid  format  and 
via  the  World  Wide  Web.  F-'ocus  grmiiis 
will  b(-  held  at  v.irious  locations  across 
the  United  States  and  could  includt; 
prototype  product  testing.  Softw.ire 
usabilitv  studies  will  be  c niiducttHl  .il 
various  locations  and  will  result  in  the 
development  of  proilucts  that  are  easier 
to  use.  Customer  information  gathered 


from  the  questionnaires,  focus  groups, 
and  usability  studies  will  be  used  to 
evaluate  the  National  Atlas  of  the 
United  States  products  and  to  make 
development  adjustments  based  on 
customer  responses.  The  proposed 
collection  is  limited  in  scope  to  the 
National  Atlas  products  and  the 
capability  of  the  products  to  meet 
customer  needs.  The  USGS  intends  to 
develop  a  cooperative  research  and 
development  agreement  with  private 
industry  to  assist  in  product 
development  and  to  provide  an 
additional  avenue  for  product 
distribution. 

Burfdu  form  numbt^r:  None. 

Frequency:  An  estimated  2-3  surveys, 
2-5  focus  groups,  and  2-5  software 
usabilitv  studies  per  year  to  evaluate 
potential  customer  segments  and 
reactions. 

Description  of  respondents:  Owners  of 
powerful  home  personal  computers, 
some  with  Internet  ac(;ess — potentially 
the  general  public,  libraries,  and 
schools. 

Estimated  completion  time:  Varies 
depending  on  the  mechanism  used: 
approximatelv  0. 15  minutes  per  survev 
and  1  hour  per  focus  group  session. 

AnniKil  responses:  .Approximatelv 
1,000  survev.  75  focus  group  responses, 
.ind  75  software  usabilitv  responses. 

Annual  burden  hours:  500. 

Bureau  clearance  officer:  John 
Cordyack,  703-648-7313. 

Dcit.'d    M,iv  1^.  .'UUO 
Kii.hard  F.  VVitmer. 

(.Iini  (ii'Oiiniphir 

\\H  Dm   00-1  idoohii.'d  ')-;;:i-uu.H  4:)  anil 
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DEPARTMErfT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Proclaiming  Certain  Lands  as 
Reservation  for  the  Cow  Creek  Band  of 
Umpqua  Trit)e  of  Indians  in  Oregon 

agency:  Bureau  of  Indian  Affairs. 

Inferior. 

ACTION:  Notice  of  Reservation 

Proclamation 


SUMMARY:  The  Assistant  .Secretary- 
Indian  .Affairs  ()roclaimed 
.ipfiroximately  200.05  acres  as  an 
addition  to  the  reservation  of  the  (kivv 
( Ireek  Hand  of  I  Impqua  Tribe  of  Indians 
nil  Mav  3.  2000.  This  notic:e  is 
[lublishf^d  in  the  exercise  of  authority 
delegated  bv  the  .Secretarv  of  the  Interior 
to  the  Assistant  Secretarv — Indian 
Affairs  bv  209  DM  8.1. 
FOR  FURTHER  INFORMATION  CONTACT: 
Larrv  Iv  Scrivner.  Bureau  of  Indian 


Affairs,  Division  of  Real  Estate  Services, 
MS-^510/MIB/Code  220.  1849  C  Street, 
NW.,  Washington.  DC  20240.  telephone 
(202)  208-7737. 

SUPPLEMENTARY  INFORMATION:  A 

proclamation  was  issued  according  to 
the  Act  of  June  18,  1934  (48  Stat.  986; 
25  U.S.C.  467),  for  the  tract  of  land 
described  below.  The  land  was 
proclaimed  to  be  an  addition  to  and  part 
of  the  reservation  of  the  Cow  Creek 
Band  of  Umpqua  Tribe  of  Indians  for  the 
exclusive  use  of  Indians  on  that 
reservation  who  are  entitled  to  reside  at 
the  reser\'ation  by  enrollment  or  tribal 
membership. 

Reservation  of  the  Cow  Creek  Band  of 
Umpqua  Tribe  of  Indians 

The  following  described  real  propertv 
is  located  in  the  North  Half  of  Section 
29  and  in  the  South  Half  of  Section  20, 
Township  30  .South,  Range  5  West, 
Willamette  Meridian,  Douglas  (bounty, 
Oregon. 

Beginning  at  a  brass  cap  located  at  the 
Southwest  c:orner  of  the  William  Preston 
Donation  Land  Claim  Number  44, 
Township  30  South,  Range  5  West. 
Willamette  Meridian,  Douglas  County, 
Oregon;  Thence  along  the  West 
boundary-  of  said  Donation  Land  CHaiin 
Number  44,  North  0  48'23"  East  2231.02 
feet  to  a  'm  inch  iron  rod  located  at  the 
intersection  of  said  Donation  Land 
C^laim  and  the  section  line  ccmimon  to 
Sections  20  and  29,  Township  30  South. 
Range  5  West.  Willamette  Meridian. 
Douglas  Ckiunty.  Oregon:  Thence  along 
said  section  line.  North  89  58'05"  West 
1932.48  feet  to  a  brass  cap  located  at  the 
Section  ("orner  common  to  Sections  19, 
20,  29,  and  30,  Township  30  South, 
Range  5  West,  Willamette  Meridian. 
Douglas  County.  Oregon:  Thence  along 
the  section  line  common  to  .Sections  19 
and  20,  North  1  00'05"  East  677.74  ftnU 
to  a    M  inch  iron  rod  located  on  the 
southerly  right  of  way  boundarv  of 
County  R(jad  Number  20A:  Thence 
along  said  southerly  right  of  way 
boundary.  North  72  57'10"  East  402.28 
feet  to  a  "' «  iron  rod:  Thence  continuing 
along  said  .southerly  right  of  wav 
boundarv.  North  17  02'50"  West  95.00 
feet  to  a  '  H  inch  ir(m  rod;  Thence 
leaving  said  southerly  right  of  way 
boundar\'  and  crossing  said  County 
Road  Number  20A.  North  17=02'56" 
West  60  00  feet  to  a  ■ »  inch  iron  rod 
located  on  the  northerly  right  of  wav 
b(3undary  of  said  County  Road  Number 
20A:  Thence  ahmg  said  northerly  right 
of  way  bcmndary.  North  17"02'56"  West 
50.00  feet  to  a  point:  Thence  continuing 
along  said  northerlv  right  of  wav 
boundar\'.  South  72  57'10"  We.st  70.84 
feet  to  a  point  located  on  the  .said 
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northerly  right  of  way  boundary  and  its 
intersection  with  the  southeasterly  bank 
of  the  .South  Umpqua  River:  Thence 
leaving  said  northerly  right  of  way 
boundary  and  running  along  the  said 
southeasterly  bank  of  the  South 
Umpqua  River.  North  33  50'49"  East 
81.20  feet  to  a  point:  Thence  continuing 
along  said  southeasterly  bank  of  the 
South  Umpqua  River.  North  40"35'52" 
East  153.31  feet  to  a  point:  Thence 
continuing  along  said  southeasterly 
bank  of  the  South  Umpqua  River,  North 
45  23'03"  East  24.87  feet  to  a  point: 
Thence  continuing  along  said 
southeasterly  bank  of  the  South 
Umpqua  River.  North  55^48'50"  East 
78.16  feet  to  a  point:  Thence  continuing 
along  said  southeasterly  bank  of  the 
South  Umpqua  River  North  42'"45'25" 
East  35.86  feet  to  a  point:  Thence 
continuing  along  said  southeasterly 
bank  of  the  South  Umpqua  River,  North 
36'24'42"  East  75.45  feet  to  a  point 
located  on  the  South  boundary  of 
Government  Lot  2,  Section  20, 
Township  30  South,  Range  5  West, 
Willamette  Meridian.  Douglas  County, 
Oregon;  Thence  leaving  said 
southeasterly  bank  of  the  South 
Umpqua  River  and  running  along  the 
.South  boundarv  of  said  Government  Lot 
2,  South  89'29'"39"  East  44,57  feet  to  a 
point  located  at  the  Southeast  corner  of 
said  Government  Lot  2  on  the  westerly 
boundary  of  the  John  Yokum  Donation 
Land  Claim  Number  43:  Thence  along 
the  easterlv  boundarv  of  said 
Government  Lot  2,  North  r06'14"East 
51.10  feet  to  a  point  located  at  the 
Northeast  corner  of  said  Government 
Lot  2,  said  point  is  along  the  interior 
"L"  Corner  of  the  said  )ohn  Yokum 
Donation  Land  Claim  Number  43: 
Thence  North  2''02'42"  East  919.73  feet 
to  a  '■  H  inch  iron  rod  located  in  the 
southerly  right  of  way  boundary  of  U.S. 
Interstate  Highway  Number  5:  Thence 
along  .said  southerly  right  of  way 
boundarv  of  U.S.  Interstate  Highwav 
Numbers,  North  78-'37'03"  East  212.05 
feet  to  a  '•  i\  inch  iron  rod;  Thence 
continuing  along  said  southerly  right  of 
wav  of  said  U.S.  Interstate  Highway 
Number  5,  North  89°54'19"  East  499.91 
feet  to  a  ' »  inch  iron  rod  located  on  the 
northwesterly  right  of  way  boundary  of 
said  County  Road  Number  20A:  Thence 
leaving  said  southerly  right  of  way 
boundary  of  said  U.S.  Interstate 
Highway  Number  5  and  running  along 
the  said  northwesterly  right  of  way 
boundarv  of  said  Countv  Road  Number 
20A,  .South  12'57'22"  West  225.06  feet 
to  a  '  M  inch  iron  rod:  Thence  leaving 
said  northwesterly  right  of  way  of  said 
County  Road  Number  20A  and  crossing 
the  right  of  way  of  said  County  Road 


Number  20A.  South  67°42'14"  East 
60.29  feet  to  a  '' »  inch  iron  rod  located 
on  the  southeasterly  right  of  way 
boundary  of  said  County  Road  Number 
20A;  Thence  along  said  southeasterly 
right  of  wav  boundarv  of  said  County 
Road  Number  20A,  North  39^46'!  7"  East 
16.34  feet  to  a  ' «  inch  iron  rod  located 
on  the  said  southerly  right  of  way  of 
said  U.S.  Interstate  Highway  Number  5: 
Thence  leaving  said  right  of  way 
boundary  of  said  County  Road  Number 
20A  and  rurming  along  the  said 
southerly  right  of  way  boundary  of  said 
U.S.  Interstate  Highwav  Number  5. 
North  89=54'39"  East  184.60  feet  to  a  ■ « 
inch  iron  rod:  Thence  continuing  along 
said  southerly  right  of  way  boundary  of 
said  U.S.  Inter^ate  Highway  Number  5. 
North  84=00'20"  East  200.89  feet  to  a  '• « 
inch  iron  rod:  Thence  continuing  along 
said  southerlv  right  of  way  boundarv'  of 
said  U.S.  Interstate  Highwav  Number  5. 
North  71  52'32"East  210.36  feet  to  a  ■« 
inch  iron  rod:  Thence  continuing  along 
said  southerly  right  of  way  boundary-  of 
said  U.S.  Interstate  Highway  Number  5. 
North  55°08'48"  East  139.93  feet  to  a    m 
inch  iron  rod;  Thence  continuing  along 
said  southerly  right  of  way  boundary'  of 
said  U.S.  Interstate  Highway  Number  5. 
North  40=06'59"  East  2.77  feet  to  a  Vh 
inch  iron  rod:  Thence  leaving  said 
s(;utherly  right  of  way  of  said  U.S. 
Interstate  Highway  Number  5  and 
running  South  0"24'54"  West  45.71  feet 
to  a  '  H  inch  iron  rod:  Thence  South 
89'35'07"East  160.00  feet  to  a  •»  inch 
iron  rod:  Thence  South  0-"24'54"  West 
836.51  feet  to  a  point  from  which  a  1/ 
2  inch  iron  rod  bears  South  0'  24'54" 
West  1.44  feet:  Thence  South  89"23'37" 
East  534.73  feet  to  a  1/2  inch  iron  rod: 
Thence  South  0-54'31"  West  256.92  feet 
to  a  '•  H  inch  iron  rod:  Thence  Due  East 
693.05  feet  to  a  "' «  inch  iron  rod:  Thence 
South  2°11'00"  West  577.95  feet  to  a  '-h 
inch  iron  rod;  Thence  South  0'^^08'20" 
West  585.20  feet  to  a  " «  inch  iron  rod 
located  on  the  section  line  common  to 
said  Sections  20  and  29.  Township  30 
South.  Range  5  West.  Willamette 
Meridian.  Douglas  County,  Oregon: 
Thence  along  said  section  line  common 
to  said  Sections  20  and  29.  North 
86=41 '24"  West  63.09  feet  to  a  '•  h  inch 
iron  rod:  Thence  leaving  said  section 
line  common  to  said  Sections  20  and  29. 
South  0=08'20"  West  2181.12  feet  to  a  ' « 
inch  iron  rod  located  on  the  South 
boundary  of  said  William  Preston 
Donation  Land  Claim  Number  44: 
Thence  along  the  southerly  boundary  of 
said  William  Preston  Donation  Land 
Claim  Number  44.  Due  West  1452.48 
feet  to  the  point  of  beginning. 

Less  that  portion  of  Douglas  County 
Road  Number  20A  that  crosses  through 


the  .Northwest  corner  of  the  above 
described  property.  Said  portion  of  said 
Douglas  County  Road  Number  20.^  is 
more  particularly  described  as  follows: 

Beginning  at  a  '■«  inch  iron  rod 
located  on  the  southerly  right  of  way 
boundary'  of  Douglas  County  Road 
Number  20A.  said  ' «  inch  iron  rod  bears 
North  l°00'05"East  677.74  feet.  North 
72-57'10"East  402.98  feet,  and  North 
17°02'50"  West  95.00  feet  from  the 
Section  Corner  common  to  Sections  19. 
20,  29,  and  30,  Township  30  South. 
Range  5  West.  Willamette  Meridian, 
Douglas  County.  Oregon:  Thence  along 
the  said  southerly  right  of  way  boundary' 
of  said  Douglas  County  Road  Number 
20A,  North  72"57'10"  East  317.78  feet  to 
a  'H  inch  iron  rod;  Thence  continuing 
along  said  southerly  right  of  way 
boundarv,  along  the  arc  of  a  316.49  foot 
radius  curve  to  the  left,  the  long  chord 
of  which  bears  North  50  25'25"  East 
242.53  feet  to  a  '  m  inch  iron  rod;  Thence 
continuing  along  said  southerly  right  of 
way  boundary.  North  27'53'40"East 
1062.80  feet  to  a  "' »  mch  iron  rod; 
Thence  leaving  said  southerly  right  of 
way  boundar\'  and  crossing  the  right  of 
way  of  said  Douglas  County  Road 
Number  20A.  North  67=42'14"  West 
60.29  feet  to  a  '  h  inch  iron  rod  located 
on  the  northerlv  right  of  way  boundar} 
of  said  Douglas  County  Road  Number 
20A:  Thence  along  said  northerly  right 
of  wav  boundary  of  said  Douglas  County 
Road  Number  2bA.  South  27-"53'40" 
West  1056.92  feet  to  a  ■  h  inch  iron  rod; 
thence  continuing  along  said  northerly 
right  of  way  boundary,  along  the  arc  of 
a  256.49  foot  radius  curve  to  the  right, 
the  long  chord  of  which  bears  South 
50'25'25"  West  196.55  feet  to  a  "-h  inch 
iron  rod:  Thence  continuing  along  said 
northerly  right  of  way  boundary.  South 
72'57'l6"  West  317.78  feet  to  a  '' h  inch 
iron  rod:  Thence  leaving  said  northerly 
right  of  way  boundary-  of  said  Douglas 
County  Road  Number  20A  and  crossing 
the  right  of  way  of  said  Douglas  County 
Road  Number  20  A,  South  17^02'50" 
East  60,00  feet  to  the  Point  of  Beginning. 

This  proclamation  does  not  affect  title 
to  the  land  described  above,  nor  does  it 
affect  any  valid  existing  easements  for 
public  roads  and  highways,  for  public 
utilities  and  for  railroads  and  pipelines 
and  any  other  rights-of-way  or 
reservations  of  record. 

DHted:  M,n  3.  JOOO 
Kevin  Cover, 

Ahsi^tnnt  Sfffftun — Indian  AtUiirs. 
jFR  Doc.  00-130S1  Filed  .J-23-00:  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[WO  310  1310  03-2410;  OMB  Approval 
Number  1004-0074] 

Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

The  prtjpo.sdl  for  the  lollcclion  of 
information  listed  helovv  has  been 
submitted  to  the  Office  of  Manaj^ement 
and  Budget  for  appro\al  undt^r  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  i;.S.(;  Chapter  AS).  On  March  7. 
2000,  the  Bureau  of  Land  Management 
(BLM)  published  a  notice  in  the  Federal 
Register  {b5  PR  12027)  requesting 
comments  on  the  collection  Thi? 
comment  pf'rind  ended  Mav  H,  2000.  No 
comments  were  recei\ed   Copies  of  the 
proposed  collection  of  information  mav 
l)e  obtaintui  by  cimtacting  th(>  Bureau's 
Clearance  Office  at  the  phone  inniiber 
listed  below 

OMB  is  re([uired  to  res(iond  to  this 
reiiuest  within  60  days  but  m.n  respond 
after  :U)  davs   P'or  maximum 
consideration,  vour  comments  and 
suggt'stions  on  the  reciuirenient  should 
be  made  within  M)  davs  directh  to  the 
Offic:e  of  Management  and  Budget, 
hiterior  fJepartment  [Desk  ( )ffic:er  ( 1 004- 
0074),  ( )ffic:e  of  Information  and 
Kegulator\  .Affairs,  Washington,  DC. 
2().'i();i.  telephone!  (202)  M)r,-7:iM)   Please 
provide  a  c:opv  of  vour  c:omments  to  the 
Bureau  Clearanc  e  ( )ffi(  er  (WO-t):<()| 
1H4'I  C  St..  N'W,  Mail  .Sto(i  401  I.S, 
Washington.  DC;  20240 

\'(itun'  of  ('.(uunu'iils   We  spec  ifi(  alK 
rei[uest  \c)ur  c:ommeiits  on  the 
following: 

1 .  Whether  the  c  ollectioii  of 
information  is  ncu  t-ssarv  for  ()roper 
functioning  of  the  Buri'.ui  of  (..ind 
Management,  inc  hiding  whether  the 
information  will  have  jirac  tical  utilit\': 

2.  The  ace  uracv  of  Bl.M's  estimate  of 
the  burden  of  collec;ting  the  inform.ition, 
inc  hiding  the  v.iliditv  of  the 
methodologv  assumptions  used. 

'.\  The  ([ualitv.  utililv.  and  claritv  of 
the  intormation  to  be  collected;  .iiid 

4.  How  to  minimize  the  burden  of 
c  oilec  ting  the  inform.ition  on  those  who 
are  to  respond,  including  the  use  of 
ap|)ropriate  autom.ited  elec  tronic  . 
mec  hanic:al.  or  other  forms  of 
information  tec:hnolog\ 

TitU'-  Oil  and  Cas  and  (leotbermal 
Resources  I.e.ising  (41  CF'R   (120.   <20't 
and  :t22()). 

OMB  Apprnvd!  \unihtT   1004  -0074 

Ahstniit  Respondents  supph 
inform.ition  th.it  will  be  used  to 
dettirmine  the  hight^st  ciu.ilified  bonus 


bid  submitted  for  a  competitive  oil  and 
gas  or  geothermal  resources  parcel  on 
FcMieral  land  and  to  enable  the  BLM  to 
complete  reviews  in  c:ompliance  with 
the  National  Knvironmental  Tolicv  Ac  t. 
The  BI<M  needs  the  information  to 
determine  the  eligibilitv  of  an  applicant 
to  hold,  explore  for.  dtn'elop.  and 
produce  oil  and  gas  and  geothermal 
resourc:es  on  Federal  lands 

Forms-  S'umhors  •)000-2  and  3200-9. 

Frrqufncv:  On  occasion 

Dfsc  ription  of  Respondfnts: 
Individuals,  small  business,  large? 
c:orporations 

Estimatfcl  (Aunplftion  Tinif:  2  hours 
eac  h  form 

Annual  fU'sponst's:  44;i 

Annual  Burdfn  Hours  886. 

tiurftiu  Clfaranci'  Offirvr-  C.Aiuh^ 
Smith.  (202)  432-0367. 

DiiU'ii    M,i\  '1,  JOOIl 
Carole  |.  Smith. 

Hurrdii  I ^liuinini  r  (  ^ttii  it 

ihK  D.M     00-  I  Uirj  hil.'ii  S-2  t-CHI,  H  4  1  .iiiil 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  l^nd  Management 

(WY-921-5440-K029-EU;  WYW  150541) 

Realty  Action;  Conveyance  of  Public 
Lands;  Wyoming 

AGENCY;  Bureau  of  L.uid  M.in.igement. 

Interior 

ACTION:  Notice  of  realt\  action;  .iirport 

c:finvevance  to  the  loint  Powers  Big 

Pinev-Marbleton  Airport  Board 


SUMMARY;  The  following  public  lands  in 
Sublette  County  have;  bcM^n  found 
suitable  for  convevance  to  the  Joint 
Powers  Big  Pine\-Marbleton  Airport 
Board  for  airport  purposes  undi'r  the 
Act  of  May  24.  1928.  as  amended,  and 
,Sec:tion  .Slfi  of  the  Airport  and  .\iiwav 
Improvement  Act  of  1982 

Sixth  Principal  Meridian,  Subleltt!  Ciounly. 
VVyomini! 

1.  ,iU  N,  K    1  1  1  VV  . 
.Sec.  7.  Iciis  I   4   \fc;'  4SVV'  4; 
Sr<    H.  .SK'  i.sW    ..  SW'4SEV4: 
s.s     I-   \\V    >\K'  i.N'.NW'.*. 

N     S\V  '  iWV'^: 
sr,     IM.  hit  1.  NL'  iNEV*: 
.Sec.  20.  S''.N\V'4 

Thf  ,irf:i  .Ifsi  ribi'd  1  utit.nns  4'1'I  S  ,i(  rt-s 

FOR  FURTHER  INFORMATION  CONTACT; 

r.imara  (iertsc  h.  W\oming  State  Offic:e. 
Bureau  ot  Land  M.inagement.  P  ().  Box 
1828.  Chevenne.  Wvoming  8200.L  307- 

77.-)-hll.'^ 

SUPPLEMENTARY  INFORMATION; 

C,on\evdnc;e  of  the  lands  is  consistent 


with  applic:ablp  Federal  and  county  land 
use  plans  and  will  hcdp  meet  the  needs 
of  Sublette  County  residents  Lender  this 
c:onvevance.  improvements  will  be 
made  at  the  Big  Pinev-Marbleton 
Municipal  Airport  for  safety  purposes. 

The  conveyance  will  c:cmtain 
reservations  to  the  United  States  for 
ditches,  canals  and  all  minerals. 
Additionally  the  conveyance  will  be 
subject  to  rights  of  record  including  a 
righf-of-wav,  WYW  7389  to  Sublette 
Countv  for  road  purposes:  a  right-of- 
way,  WYW  146644  to  the  Federal 
Highwa\'  Administration;  three  rights- 
of-wav.  WYW  36810.  WYW  87760.  and 
WYW  6316.  issued  to  Pacificorp  for 
power  transmission  purposes;  and  two 
rights-of-way.  WYW  76039.  and  090925, 
issued  to  Century  Telephone  for 
communic:ation  purposes. 

Specific  c:ovenants  rec^uired  by  the 
Federal  Aviation  Administration  will 
also  be  included  in  the  c:onveyance  and 
are  available  by  contacting  the  office 
listed  below. 

The  c:onvevance  is  ccmsistent  with  the 
Pinedale  Resourc:e  Management  Plan, 
The  land  is  not  required  for  any  other 
Fc^deral  purpose. 

Upon  puhlic:ation  of  this  notice  in  the 
Federal  Register,  the  above  desc:ribed 
land  will  be  segregated  from  all  forms  of 
appropriation  under  the  public  land 
laws,  inc  hiding  the  general  mining  laws, 
(!xc:ept  applications  for  airport  purposes 
and  leasing  under  the  mineral  leasing 
laws. 

I'or  a  period  of  4,t  davs  from  the  date 
of  public  ation  of  this  notic:e  in  the 
Federal  Register,  interested  parties  ma\ 
submit  comments  to  the?  Bureau  of  Land 
Managemimt.  Branc:h  of  Minerals  i(( 
Lands  Authorizations,  Wvoming  ,State 
Office,  P  O.  Box  1828.  Clheyenne, 
Wvoming  82003.  Anv  ad\erse 
comments  will  be  evaluated  by  the  State 
Direc  tor.  who  mav  sustain,  vac. ate.  or 
modifv  this  realty  ac:tion.  In  the  absence 
of  any  objection,  this  proposed  realty 
action  will  become  final 

Il.tti'd    M,tv   IH.  JIKIO. 

Tamara  |.  (iertst  h, 

lii-illt\  .S/irr  iiili\t 

IKK  Dm     00-1  U)!(J  i  ik-d  '>-2.1~U0.  OA3  anil 

BILUNG  CODE  «31&-22-P 


DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

Agency  Information  Collection 
Activities:  Submitted  for  Office  of 
Management  and  Budget  Review, 
Comment  Request 

AGENCY:  Minc^rals  Management  Sen'ice 
(MMS).  Interior. 
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ACTION:  .Notic:e  of  (\\tension  of  a 
c:urrentl\'  apjiroved  informaticm 
collec:tion  (OMB  Control  Number  1010- 
0064). 

SUMMARY:  To  comply  with  the 
Paperwork  Reduction  Act  (44  L'.S.C. 
3501  ot  soq.),  we  are  notifying  you  that 
we  have  submitted  an  information 
c;ollection  request  (ICR)  to.  the  Office  of 
Management  and  Budg(>t  (OMB)  to 
recjuest  an  extension  of  OMB's  approval 
for  a  currently  approved  informaticm 
collection.  We  are  also  soliciting  your 
comments  on  this  ICR  which  dc;scribes 
the  information  collection,  its  expected 
costs  and  burden,  and  how  the  data  will 
be  collected, 

DATES:  Written  c:omments  should  be 
received  cm  or  before  |une  23,  2000, 

ADDRESSES:  You  may  submit  comments 
directlv  to  the  Offic:e  of  Information  and 
Regulatory  Affairs,  OMB,  Attention: 
Desk  Officer  for  the  Department  of  the 
Interior  (OMB  Control  Number  1010- 
0064),  725  17th  Street.  NW. 
Washington.  D(^  20503.  Copies  of  these 
comments  should  also  be  sent  to  David 
S.  Guzy.  Chief,  Rules  and  Publications 
Staff,  Nlinerals  Management  Service. 
Rovaltv  Management  Program,  P.O.  Box 
25165.  MS  3021.  Denver,  Colorado 
80225.  Courier  address  is  Building  85. 
Room  A-()13.  Denv(>r  Federal  Outer. 
Denver.  Colorado  80225.  Email  address 
is  RMP.c:imimentsi5'mnis.go\-. 

Public  Comment  Procedure 

Please  submit  Internet  comments  as 
an  ASCII  file  a\'oiding  the  use  of  spi^cidl 
characters  and  any  form  of  encryption. 
Please  also  include  Attn:  Payor 
Information  Form — Solid  Minerals. 
Form  MMS-403().  OMB  Camtrol  Number 
1010-0064,  and  your  name  and  return 
address  in  vour  Internet  message.  If  you 


do  not  reccdvc  a  confirmation  from  the 
svstem  that  we  have  rec:eived  your 
Internet  message,  contact  David  S.  Guzv 
directly  at  (303)  231-3432. 

We  will  post  public  comments  after 
the  comment  j^eriod  c:lnses  on  the 
internet  at  httpi^/ww'w.rmpjnnis  go\ . 
You  may  arrange  to  view  paper  copies 
of  the;  comments  b\'  contacting  David  S. 
Guzw  Chief.  Rules  and  Publications 
Staff,  telephone  (303)  231-3432.  FAX 
(303)  231-3385.  Our  practice  is  to  make 
c;omments.  including  names  and 
addresses  of  respondents,  available  for 
public  review  on  the  Internet  and 
during  regular  business  hours  at  our 
offices  in  Lakewood.  Colorado. 
Individual  respondents  may  request  that 
we  withhold  their  home  address  from 
the  rulemaking  record,  which  we  will 
honor  to  the  extent  allowable  b\-  law. 
There  also  may  be  circumstances  in 
which  we  would  withhold  from  the 
rulemaking  record  a  respondent's 
identity,  as  allowable  by  law.  If  vou 
wish  us  to  withhold  your  name  and 'or 
address,  vcju  must  state  this 
prominentlv  at  the  beginning  of  your 
comment.  However,  we  will  not 
consider  anon\mous  ccjmments  We 
will  make  all  submissions  from 
organizations  or  businesses,  and  from 
indi\iduals  identifying  themseKos  as 
representatives  or  officials  of 
organizations  or  businesses.  a\'aildble 
for  public  inspec:tion  in  their  entirety 
FOR  FURTHER  INFORMATION  CONTACT; 
Dennis  C  lones.  Rules  and  Publications 
Staff,  phone  (303)  231-3046.  FAX  (303) 
231-3385.  email 
Dennis,(^.|ones@mms.go\-. 

SUPPLEMENTARY  INFORMATION: 

Titlt:  Payor  Information  Form — Solid 
Minerals. 

Bureau  Farm  Xumhf^r:  P'orm  .NLMS- 
4030. 


OMB  Cnntrnl  Sumbpr-  1010-00(>4 

Al'stract:  The  Deparlmimt  cjf  the 
Interi(jr  is  responsible  for  matters 
relevant  to  mineral  resource 
develojinient  on  Federal  and  Indian 
Lands  and  the  Outer  Continental  Shelf 
(OCS).  The  Secretar\'  of  the  Interior  is 
responsible  for  managing  the  production 
of  minerals  from  Federal  and  Indian 
Lands  and  the  OC]S:  for  collecting 
royalties  from  lessees  who  produce 
minerals:  and  for  distributing  the  funds 
collected  in  ac;cordance  with  applicable 
laws.  MMS  performs  the  ro\altv 
management  functions  for  the  Secretar\ 

MMS'  Royalty  Management  Program 
is  proposing  to  continue  the  use  of  Form 
MMS-4030  to  be  used  by  royalt\'  payors 
on  Federal  or  Indian  mineral  leases  Th(^ 
information  on  Form  MMS— 4030  is  used 
to  establish  a  database  of  new  pa\ors 
leases,  lease-level  (rent,  advance  and 
minimum  royalty)  obligations,  other 
rcnalty/lease  data,  and  to  change 
existing  ro\alt\'  lease  data 

The  PR-A  provides Tliat  .in  agency  may 
not  conduct  or  spcjn^or.  and  a  person  is 
not  rcHjuired  to  respond  tn.  a  collection 
of  information  unli-ss  it  displaxs  a 
currentiv  valid  OMB  (Control  .Number  A 
60-dav  Federal  Register  notice  solic  iting 
comments  on  this  collection  of 
information  was  published  on  Det  emiier 
8.  1999  (64  FR  t)8700).  No  c  omments 
were  received. 

Respondents  Affected  Entities: 
Rovaltv  pavors. 

Frequency  of  Response  On  occasion, 
.mnually 

Estimated  \uml)er  at  Respondents: 
130  payors. 

Estimated  Annual  Report m^  and 
Re((jrdkeepinQ  "Hour"  Burden:  173 
burden  hours   Refer  !ii  the  fnllowing 
chart: 


Citations 


Reporting  and  recordkeeping  requirements 


Frequency 


Number 


B'j^den 


Total  ar'nuai 
bjrae^; 
nours 


30  CFR  210  201  Complete  and  submit  Form  MMS-4030 

30CFR212  50 Maintain  records  for  6  years 

Total  I        


Annual 
Annual 


130 
130 


1  hour 
333  tiours 


130 


1 30  hours 
43  hours 

173 


Estimated  Aniuuil  RepoiUnii  and 
Recordkeepinfi  "\nn-Hour  Cost" 
Burden:  We  have  identified  no  c:ost 
burdens  for  this  collec;tion. 

Comments:  Section  3506(c)(2)(A)  of 
the  PRA  requires  c^ach  agency  •*    *    *  to 
provide  notic:e  *    '    *  and  otherwise 
c:(msult  with  members  of  the  public  and 
affected  agencies  conc.erning  each 
proposed  collection  of  information 
*    *    *."  Agencies  must  specifically 
solicit  comments  to;  (a)  Evaluate 


whether  the  proposed  collec:tion  of 
inform.ation  is  necessary  for  the  agenc  \ 
to  perform  its  duties,  including  whether 
the  information  is  usefiil;  (b)  evaluate 
the  accuracy  c  f  the  agency's  estimate  (jf 
the  burden  of  the  proposed  collec:tion  of 
informaticjn;  (c)  enhance  the  quality, 
usefulness,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
minimize  the  burden  on  the 
respondents,  including  the  use  of 


automated  c:ollec1ion  techniques  or 
other  forms  of  information  teclmology. 

Send  vour  commtmts  diriH:tly  to  the 
offices  listed  under  the  ADDRESSES 
section  of  this  notice.  OMB  has  up  tu  60 
davs  t(}  approve  or  disapprove  the 
information  c:ollection  but  may  respond 
after  30  days.  Therefore,  to  ensure 
ma.ximum  consideration.  OMB  should 
receive  public  comments  by  June  23, 
2000, 
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.\/.\/.S'  Inloniuitiou  C.olltH  tuin 
i'.h'unituf  Oftn  t'r:  lo  Aiiii  Ldiitt^rbdch 
(202) 208-7744  . 

l),it.'il    ,\(.mI  J-1    J(M)(1. 

K   Dale  Fa/in, 

\t  linfiAssocKitr  Dure  till-  li>r  !ii>\ult\ 
Miiiiiiiirmriil 
UK  Dim    00   I  io.;o  111.', I  :.-2.t-H)().  >iAr>  .unl 

BILLING  CODE  4310-MR  P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Availability  of  Environmental 
Assessment  for  Proposed 
Construction  and  Operation  of 
Telecommunications  Facilities  In  John 
D.  Rockefeller,  Jr.  Memorial  Parkway, 
WY 

agency:  N.itidii.il  Park  ,Sfrvi( c. 
Drpartmt'iit  nf  tho  liitiTKir 
ACTION:  Notice  of  availal)ilitv  of 
cnvironmiMital  assessment. 


SUMMARY:  ['ursuant  to  thi-  National 
Knviroiiiiiental  F'olii  y  Ail  of  Utti't,  the 
National  Park  Service  announces  the 
availabilitv  of  an  environn;ental 
assessment  for  proposi'd  the 
construction  and  operation  of  a  wireless 
communication  facditv  on  .SttMmboat 
Mountain  in  lohn  I).  Kix  kefeller.  |r. 
Memorial  Parkwa\  .  WY   .Ste.imhoat 
Mountain  is  located  .it  N    latitude  44- 
.1-5.  VV.  longitude  n()-41-.50    laiion 
Telephone  (lom[)anv  made  an  initial 
ajiplic  ation  to  install  the  site  in  .*\pril, 
1'<0'I    I'uhlic  until  f  of  the  applii  atioii 
was  published  in  the  Federal  Register' 
Vol.  64.  No   HH/\Vednesday.  Mav  ii. 
l<)<H)/N'oti(  es.  |HK  l-Jivironmental 
{ ionsultants,  Inc    prepared  the 
assessment  for  the  two  ( oinp.inies  for 
submittal  to  the  National  Park  Service. 
The  environmental  assessment 
des(  ribes  a  no  action  .ilternative  ,iiul 
two  .i(  tion  altern<itives.  Union 
'rele[)hone  and  (lonimNet  (iellul.ir. 
Inc   s  proposed  action  includes  the 
installation  of  an  underground  |)ower 
line  to  the  site,  two  Hx  lHx<)  wooden 
buildings,  and  ,i  70'  wooden  tower, 
including  venous  wireless 
communication  devu  es,  ,it  the  site. 
Under  the  proposal,  thi'  i  (iin[)anies 
would  bring  all  materuils  to  the  site  via 
a  A.'MU)  cleared  route  needed  for  the 
powerline.  At  this  time,  the  National 
Park  .ServictTs  preferred  .ilternative 
would  bring  some  of  the  m<iterials  to  the 
site  bv  helicopter    The  cissessment 
disc;loses  tln^  possible  environmental 
im|)acts  of  all  tht?  alternatives.  Persons 
wishing  to  receive  a  cojjv  of  the 
assessment  mav  do  so  bv  contacting  the 
Superintendent.  (Jrand  Teton  National 


Park.  PO   Dr.iwer  170.  Moose.  W^' 
h:U)12.  or  bv  calling  (.^07)  7:<()-:t4U). 
DATES:  Written  comments  on  the 
environmental  assessment  must  be 
postmarked  or  hand  tielnered  bv  close 
of  business  lune  M).  2()()0   Please 
address  comments  to  the 
.Superintendent  at  the  abo\e  address, 
(iomments  will  beiume  part  of  the 
offic  lal  record    Names  and  addresses  of 
those  who  make  comments  will  become 
part  of  the  public  record  and  cannot  be 
withheld  unless  anonymity  is 
spei  ificallv  reijuested  of  and  approved 
bv  the  .National  Park  Service 
FOR  FURTHER  INFORMATKDN:  Contact  the 
.Superintendent.  Cirand  Teton  National 
F'ark,  at  the  above  address 

D.iti'il   M,i\   1.'   joei) 
|a(  k  N'Kf.kels, 

Siiprnntfiiilint  (•nnui  I  fluii  .Siilmihil  I'urk 
|FK  D'u    00-  1  iOU  IMeil  5-23-<)().  H  4'.  ,irn| 

BILLING  CODE  4310-70-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Funding  Assistance  for  Non-Federal 
Acquisition  of  Civil  War  Battlefield 
Land 

AGENCY:  National  Park  Sen,ice.  Interior 
ACTION:  Availabilitv  of  Funding  for 
.■\c(juisitiiui  of  (!ivil  War  Battlefudd 
Land. 

SUMMARY:  The  National  Park  Service 
(N1\S)  announi  es  the  availabilit\'  of 
funds  to  assist  States  and  local 
(  ommunities  in  ac  (]uiring  for  permanent 
protection  l.inds,  or  interests  in  lands,  at 
significant  (iivil  War  battlefield  sites 
ADDRESSES:  Funding  propos.ds  should 
be  m.iiled  to   Ham[)ton  Tucker   .National 
I'.irk  .Ser\'i(  e.  Heritage  Preservation 
.Services  1H44  C  Street.  NW,  NC  200. 
Washington,  DC  20240.  telephone  (202) 
J4.)-t.'')H0 

FOR  FURTHER  INFORMATION  CONTACT: 
Hampton  Tucker.  Natiimal  Park  Ser\ice. 
Heritage  Preser\alion  ServH  es.  1H49  C 
Street  NW',  NC  200,  Washington,  DC 
20240:  telephone  (202)  :H,<-:i,5H0. 
SUPPLEMENTARY  INFORMATION:  Un()er  the 
I'HiO  Interior  .Xppropri.itions  Ai  t 
(Public  Law  10.''i-H:<).  Congress 
ajipropriated  SH  million  from  the  Land 
>k  Water  Conservation  Fund  to  assist 
non-Feiieral  efforts  to  ac;(]uire  and 
preserve  ('i\  il  War  battlefield  lands.  The 
Congress  assigned  most  of  ihest?  funds 
to  specific  projects.  At  this  time,  it 
ajjpears  that  a  portion  of  tht^se  funds 
will  be  left  unspent  and  will  be 
reassigned  to  other  worthy  projects,  NPS 
seeks  proposals  from  State  and  local 


governments — or  from  qualified  non- 
profit historii  preservation 
organizijtions  acting  through  an  agencv 
of  State  or  local  government — for  the 
non-federal  acquisition  of  significant 
Civil  War  battlefield  land. 

Project  proposals  are  subject  to  the 
following  requirements: 

1,  The  1999  Appropriations  Act 
r'ujuires  that  these  funds  be  matched  on 
a  two-for-one  basis  with  non-federal 
dollars  That  is,  the  federal  dollars  t:an 
pay  for  no  more  that  one-third  of  the 
acquisition  cost, 

2  The  purchase  price  must  be 
supported  bv  a  qualified  appraisal  that 
has  been  approved  by  NPS  as  meeting 
the  Uniform  Appraisal  Standards  for 
Federal  Land  Acciuisitions. 

3  The  battlefield  land  acquired  with 
the  assistance  of  these  funds  must  be 
permanently  protected  from 
inappropriate  development  either 
through  public  ownership  or  through 
conveyance  of  a  perpetual  easement  to 
a  public  historic:  preser\'ation  agency. 

NPS  will  givc!  prioritv  to  acquisiticm 
of  land,  or  interests  in  land,  within  the 
"core"  areas  of  Prioritv  I  anci  Priorit\  II 
battlefields,  as  identified  by  the 
Congressionally-chartered  (livil  War 
Sites  Advisory  Commission  (see  list 
below).  Among  potential  projec:ts  NPS 
will  give  highest  prioritv  to  ac:quisition 
projec:ts  that  can  be  c:ompleted  within 
the  imm«>diate  future^. 

Proposals  should  be  submitted  bv  |ulv 
14,  2000,  and  must  include: 

1  A  carefullv  drawn  map  (preferably 
cm  a  I'.S.G.S.  Quadrangle  Map)  that  sets 
out  the  boundaries  of  the  battlefield  and 
identifies  within  those  boundaries  the 
specific  lands  to  be  acquirecf. 

2  The  number  of  acres  of  land  to  be 
acquirecf. 

3.  A  description  of  the  battle-related 
events  that  occurrtnl  on  the  land. 

4  A  statement  of  whether  the  owner 
of  the  land  to  be  ac:quired  has  indicated 
a  willingness  to  sell  the  land, 

.T  A  statement  of  the  owner's  asking 
pric:e  and 'or  the  estimateci  fair  market 
value  of  the  land  to  be  acquirecf. 

fi.  A  statement  of  how  much  federal 
assistance?  from  this  program  the 
applicant  is  rec}uesting. 

7  A  statement  of  how  much  matching 
share  is  already  on  hand  or  firmly 
pledged. 

Priority  I  Civil  War  Battlefields 

Alabama  Mobile  Bay  (Ft  Morgan  &" 
Blakeley);  Arkansas  Prairie  Grove; 
Georgia  Allatoona.  Chickamauga 
Kennesaw  Mountain.  Ringgold  Gap; 
^enfuciy  Mill  Springs,  Perryville; 
Louisiana  Port  Hudson;  Maryland 
Antietam.  Monocacy,  South  Mountain; 
Mississippi  Brices  Cross  Roads. 
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Chickasaw  Bayou.  Corinth.  Port  Gibson. 
Kavmond.  Vicksburg;  Missouri  Byram's 
Ford,  Fort  Davidson.  Newtonia;  ,Veiv 
.V/e.vico  Glorieta.  Pass;  \'orth  Carolina 
Bentonville.  Fort  Fisher;  Oklahoma 
Honey  Springs;  Pennsylvania 
Gettysburg;  South  CaroUna 
Secessionville.  Tennessee  Chattanooga. 
Fort  Donelson.  Spring  Hill;  Virginia 
Boydton  Plank  Road.  Brandy  Station. 
Bristoe  Station.  Cedar  Creek.  Chaffin's 
Farm/New  Market  Heights, 
Chancellorsville,  Cold  Harbor,  Deep 
Bottom  II.  Fisher's  Hill.  Gaines'  Mill, 
Glendale.  Kernstown  I.  Malvern  Hill, 
Manassas.  Second  Mine  Run.  North 
Anna.  Petersburg.  Richmond, 
Spotsylvania  Court  House.  White  Oak 
Road,  Wilderness;  West  Virginia 
Harpers  Ferry,  Rich  Mountain. 

Priority  II  Civil  War  Battlefields 

Arkansas  Chalk  Bluff.  Devil's 
Backbone,  Elkin's  Ferry.  Marks'  Mills, 
Prairie  D'an;  Colorado  Sand  Creek; 
Georgia  Dalton  I,  Davis'  Cross  Road, 
Griswoldville.  Kolb's  Farm,  Lovejoy's 
Station,  New  Hope  Church.  Resaca, 
Rocky  Face  Ridge;  Aenfuc/cyCynthiana, 
Munfordville,  Richmond;  Louisiana 
Fort  De  Russy,  Irish  Bend,  LaFourche 
Crossing,  Mansfield,  Mansura;  Maryland 
Boonsborough;  Mississippi,  Big  Black 
River  Bridge,  Champion  Hill,  Grand 
Gulf,  Okolona,  Snyder's  Bluff;  Missouri 
Carthage,  Fredericktown,  Lexington, 
Lone  lack,  Newtonia;  New  Mexico 
Valverde;  Sorth  Carolina  Monroe's 
Cross  Roads,  Roanoke  Island.  Wyse 
Fork;  Oklahoma  Chustenahlah;  South 
Carolina  Grimball's  Landing,  Honey 
Hill;  Tennessee  Brentwood.  Fair 
Garden.  Murfreesborough.  Parker's 
Cross  Roads.  Thompson's  Station;  Texas 
Sabine  Pass  II;  Virginia  Aquia  Creek. 
Berrv'ville,  Buckland  Mills,  Cedar 
Mountain,  Cool  Springs,  Cross  Keys, 
Cumberland  Church,  Dinwiddie 
Courthouse,  1st  Deep  Bottom.  Hampton 
Roads.  Hatcher's  Run.  Haw's  Shop. 
Lewis'  Farm.  Peebles'  Farm.  Piedmont, 
Port  Republic,  Port  Walthall  junction. 
Ream's  Station,  Rice's  Station.  Sailor's 
Creek.  Saltville,  Suffolk  (Hill's  Point), 
Sutherland's  Station.  Swift  Creek,  Tom's 
Brook.  Trevilian  Station.  Ware  Bottom 
Church,  White  Oak  Swamp;  West 
Virginia  Hoke's  Run.  Smithfield 
Crossing,  Summit  Point. 

Dated:  Ma\  \^.  2000. 
Paul  Hawke. 

Chwf.  Anwricun  Battlrfirld  Prntrrtion 

Proiinim 

|FK  Doc  .  00-13090  Filed  .S-2  1-00;  8:4.')  ami 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Acadia  National  Park;  Bar  Harbor, 
Maine;  Acadia  National  Park  Advisory 
Commission;  Notice  of  Meeting 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  (Public  Law  92^63,  86  Stat.  770,  5 
U,S.C.  App.  1,  Sec,  10),  tfiat  the  Acadia 
National  Park  Advisory  Commission 
will  hold  a  meeting  on  Mondav,  June  5, 
2000, 

The  Commission  was  established 
pursuant  to  Public  Law  99-420,  Sec. 
103.  The  purpose  of  the  commission  is 
to  consult  with  the  Secretary  of  the 
Interior,  or  his  designee,  on  matters 
relating  to  the  management  and 
development  of  the  park,  including  but 
not  limited  to  the  acquisition  of  lands 
and  interests  in  lands  (including 
conservation  easements  on  islands)  and 
termination  of  rights  of  use  and 
occupancy. 

The  meeting  will  convene  at  park 
Headquarters,  McFarland  Hill,  Bar 
Harbor,  Maine,  at  1  p,m,  to  consider  the 
following  agenda: 

1 .  Review  and  approval  of  minutes  from 
the  meeting  held  February  7,  2000 

2.  Committee  reports 

Land  Conservation — Proposed 
conservation  easements: 

A.  Gray  property,  Fernald  Point, 
Southwest  Harbor.  ME 

B,  Herter  property.  West  Point,  Pretty 
Marsh,  Mt.  Desert.  ME 

Park  Use 
Science 

3.  Old  business 

4.  Superintendent's  report 

5.  Public  comments 

6.  Proposed  agenda  for  next 

Commission  meeting,  September 
11, 2000, 

The  meeting  is  open  to  the  public. 
Interested  persons  may  make  oral/ 
written  presentations  to  the  Commission 
or  file  written  statements.  Such  requests 
should  be  made  to  the  Superintendent 
at  least  seven  days  prior  to  the  meeting. 

Further  information  concerning  this 
meeting  mav  be  obtained  from  the 
Superintendent,  Acadia  National  Park, 
P.O.  Box  177,  Bar  Harbor,  Maine  04609; 
tel:  (207)  288-3338. 

Dated:  May  12,  2000. 
Len  Bobinchock, 

Acting  Suptrintt^ndt^nt.  Acadia  Sational 

Park. 

[FR  Do!  .  00-12997  Filed  5-23-00:  8:45  am] 

BILLING  CODE  4310-7CM> 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

National  Register  of  Historic 
Places; Notification  of  Pending 
Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  recei\ed 
bv  the  National  Park  Service  before  May 
13,  2000.  Pursuant  to  section  60.13  of  36 
CFR  part  60  written  comments 
concerning  the  significance  of  these 
properties  under  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
to  the  National  Register.  National  Park 
Service,  1849  C  St.  NW,  NC400. 
Washington,  DC  20240,  Written 
comments  should  be  submitted  bv  lune 
8, 2000. 

Carol  D.  Shull. 

keeper  of  the  Xational  Register 

ARK.\NSAS 

Bradley  County 

New  Zion  AME  Zion  Church,  jet.  of  Myrtle 
and  Neeh  .Sts..  Warren.  00000628 

Greene  County 

Big  Slough  Ditt  h  Bridge.  (Historir  Bridges  of 
.'\rkansas  MPS)  Co,  Rd   855.  Brighton, 
00000629 

Hot  Spring  County 

Burks  Service  Station.  (.Arkansas  Highwav 
Historv  and  .Architecture  MPS)  li  i   of  Page 
.Ave,  and  Sullenberger,  .Vlalvern.  00000630 

Lawrence  County 

US  63  Black  River  Bridge,  (Historu  Bridges 
of  Arkansas  MPS)  US  63.  Black  Rock. 
000006.?  1 

Marion  County 

US  62  Bridge  over  Crooked  Creek.  (Historic 
Bridges  of  Arkansas  MPSJ  US  62.  Pyatt. 
00000632 

Ouachita  County 

Lane\ .  Ben,  Bridge.  (Historit  Bridges  of 

Arkan.sas  MPS)  US  79B  over  Ouachita 

River.  Camden,  00000633 
Oakland  Cemeterv ,  100  Blk,  ui  Maul  Rd. 

bounded  b\  Pearl  St,  and  Madison  .Ave., 

Camden. 00000634 

Pike  County 

Self  Creek  Bridge.  (Historic  Bridges  of 
.Arkansas  MPS)  US  70  across  Self  Cr.  and 
Lake  Greeson,  Daisy,  00000635 

Polk  County 

Studebaker  Showroom.  (.Arkansas  Highway 
Histor\  and  .Architecture  MPSJ  519  Port 
.Arthur  Mena.  00000636 

Washington  County 

Washington  County  Road  35  Bridge.  (Historic 
Bridges  nf  Arkansas  MPS)  Co.  Rd   35, 
V\oolse\ ,  00000637 
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FLORIDA 

Marion  (^uuntv 

Annstrung  Hnu-,,'    ihd'iO  I  .s   iO  1  \  ,  Citra, 
(l()l)(l(lt>  IH 

(iKORf.lA 

De  Kalb  Countv 

(^hct'k-  S|irmll  lIuiiM'   '.^"i'l  ( ih.imliliM! — 
DutiVMiiMlv  RA     Diiiiu'.imK    llOllOOt.ll 

II.IINOIS 

Lake  County 

(..uiif)  l.oi;,in  N.iliiPii.il  (.u.iiil  Killr  K,in>;i' 
HistDiii.  Dislru  I,  llliiiiiis  HiMi  h  Slat.'  I'.iik., 
Zion.  ()0(l()im4l) 

MASSACHl'ShTIS 

Norfolk  (^ounlv 

(icilburn  .S<  liiKjl  —  High  Stri'cl  Hisldrit 
Dislrii  t.   IH<>-t)4'l.  ('i(>-  (.HO  Hijili  M  . 
Wcstwiidd,  1)()()()(».41 

MICHIGAN 

Huron  Counlv 

Olgilvif  MuiKliiig.  (I'nrt  Hi.pr  MI'S)  444) 
M.iiii  Si  ,  I'nri  Hopiv  i)(t()(int.4:; 

|ac:kKon  County 

KfiiiiinK  .  I'li'ili'tii  k  A  .  1 1  .  .111(1  ( i.iriihiic 
Hi'Wfll.  Kirrii.  H4M()  H.iiKivfr  Kd    (H.innviT 
I'dVvilshipl.  ll.miA.T,  (IO(MK)fi4  I 

Manistee  County 

C.iiiip  Tiis..|),i,  7JJH  MilliT  Kil   lOiick.iin.i 
Idvviishipl,  Kcil  I'.irk,  I)()(l()(»i44 

Oakland  Cnuntv 

HiilK  I  mnri  Depul,  :j.  (S    Hi'ukI  si  .  Hi)li\. 

()()()(H)t.4". 
W.-sl.'rii  knillut^  MilN,  4li(i  U'Hter  St., 

K(i(  hrshT,  ll(l(l()(Mi4l. 

Wayne  County 

HrHillunl.  tlcni.imin  .inii  \f,ir\  Ann,  ffoiisH. 

(Cmldii  Invvnship  MI'S)  4HI4".  W.im'ti 

Kii  .  Ciiiinn,  l)(M)()0h4a 
kiiunii.  Oiriii    ,mil  Ko\,iiiiH'  laii  man    lluusr 

(C.llltdli    InvMisliip  MI'S)  7t."'.  \    Ki,i..;r 

Kil..  Caiilnii  llll(lll(l«.4't 
I'.itltTsnn,  liidii,  .iiiil  l,li/.i  I!, Ill    House, 

(Cl.inrdii  Inwiislnp  MI'Sl  I.JO'.  \   Kidur 

Rd..  (anidii.  00()0()f>4"' 

NKW  HAMPSHIRK 
Chewliire  (.'ountv 

l..ivvri'iii  >'  I'. mil.  'I  l.,i\vri'ni  !■  Kd..  Trov, 
()OOl)()t.=iO 

Hillsborough  County 

tl.iinlil.'l     f'niiMin     li s r  1  ldii-.i'.  J'M  nmldii 
Hvw      \\  iltdii    IKIOOOI.'il 

Merrimack  County 

DciwiildVMi  (  aiiu  did  lli^lnrii   nislrii  I. 
Kdiii;td\  ticiunilivl  li\  ( ..^iilt^r  .St,  Luudon 
Kd    Sldits  SI    Hills  ,\ve.,  S.  State,  (.;reen, 

Si  hddl,  (-.ipildl   ,111  I  I', irk  St-.    CdiK  dfd. 
llOOOOt.'.J 

NKW  IKRSKY 

.Mnrri.s  County 

llhiniin.ilidii  (  Mis  l'i,iiil  dl  ihf  \i'vv  Jimscv 
.Sl.ili'  ,\s\  liiiii  tdi  111.'  liis.iiii'  ,it  Mdi ris 


I'l.iiiis,  ()ld  Ddi.T  Kd     I'.usipp.iiu  , 

IKIOOOI.'.  I 

OKLAHOMA 
Beckham  County 

S.iM.'  K.M  k  Isl.iiid  D.'pi.l    lOr,  F-:   Pdpliir 
S.UM'    ()0()0(lt.'i4 

Oklahoma  County 

St.  Stcplicn  s  Kjusi  iip.i!  Chun  h.  KIJ  ni.iinf 
Ave  ,  Chandler.  OOUOOh.Tfi 

TKXAS 

.Anderson  County 

Krt'nin.iii  lann,  ( .11   Kd    .11.'!    i  iniU's  SK  df 
Fr.iiiksldii,  l-ninksldii    DOOOOd.'.f. 

A  Request  for  Removal  ha.s  been  made 
for  the  followin)4  resources: 

MINNKSOTA 
Dodge  County 

Holtfrniami,  .Xiidrew.  Housi'  (Dodge  Count\ 
MK.\).  SK  to.  S  sill.'.  ViTiidii  Township. 
HJ00J't40 

PKNNSYLVANIA 

Berks  County 

\sldr  1  hcalrc.  ~  tO-74J  I'.'iin  St  ,  K.^diii^;, 

7H002  i4^ 
I  IK  Doi    0(>-I  J'Ot.  lili'd  5-JJ-OO.  H:45  dm] 
BILLING  CODE  4310-70-P 


OVERSEAS  PRIVATE  INVESTMENT 
CORPORATION 

Sunshine  Act  Meeting 

TIME  AND  DATE:  2  (H)  p  m  .  Thursday. 
|une  H,  2000 

PLACE:  Offices  of  the  Corporation. 
Twelfth  Floor  Board  Room,  1 100  New- 
York  ■Avenue.  NVV  .  Washington.  U  C. 

STATUS:  Hearing  Ol'KN  U<  the  I'uhlic;  at 
HH)  p  m. 

PURPOSE:  In  ronjunrtion  with  the 
(lu.irterlv  meeting  iif  Ol'Kl's  Hoard  iif 
r)ire(  tors,  to  .ifford  an  npportunitv  for 
any  person  to  present  views  reg.irding 
the  activities  of  the  C'orporation. 

Procedure 

Individuals  wishing  to  m.ike 
slattMnents  or  present  written  statements 
must  provide  advance  notice  to  C)PI("'s 
Ciirpiirate  Secretarv  nn  later  than  .'i  p.ni  . 
Jiuie  7.  21)()().  The  notu  (■  must  hk  hide 
the  individuals  name,  organizatinn. 
address,  and  telephone  number,  and  a 
cimcise  summarv  of  the  subject  matter 
to  l)e  [jresented 

Oral  presentations  ma\'  not  exceed  ten 
(10)  minutes  The  time  for  individual 
presentatiiins  m.i\-  be  redui fd 
proportionateh  ,  if  riecessar%',  to  afford 
all  [i.irtii  i[)ants  who  have  submitted  a 
timely  request  to  participate  an 
opportunity  to  be  heard 


Participants  wishing  to  submit  a 
written  statement  for  the  record  must 
submit  a  copy  of  such  statement  to 
(3PI(;'s  (Corporate  Secretary  no  later  than 
.T  p.m.,  lune  7.  2000.  Suc:h  statements 
must  be  typewritten,  double-spaced  and 
may  not  exceed  twenty-five  (2.5)  pages. 

Upon  receipt  of  the  required  notice, 
OPIC  will  prepare  an  agenda  for  the 
hearing  identifying  speakers,  setting 
forth  the  subject  on  which  each 
participant  will  speak,  and  the  time 
allotted  for  (!ach  presentation.  The 
agenda  will  be  available  at  the  hearing. 

A  written  summarv'  of  the  hearing  will 
be  compiled,  and  such  summarv-  will  be 
made  available,  upon  written  request  to 
OPIC^s  Ckirporate  Secretan',  at  the  cost 
of  reproduction. 

CONTACT  PERSON  FOR  INFORMATION: 
information  on  the  hearing  may  be 
obtained  from  Connie  M.  Downs  at  (202) 
336-8438,  via  facsimile  at  (202)  408- 
0297.  or  via  email  at  cdown@opic.gov. 

Dated    Ma\  22.  2000. 
Connie  .M.  Downs, 

( )PIC  C.nrpunitf  .S'f ■(  rt'tiin- 

|FK  Do(     0()-i:il.')2  Klled  i-22-<)();  1:17  pml 

BILUNG  CODE  3210-01 -M 


INTERNATIONAL  TRADE 
COMMISSION 

Agency  Form  Submitted  for  0MB 
Review 

agency:  United  States  International 
Trade  Commission. 
ACTION:  In  accordance  with  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  chapter  35).  the 
United  Statf^s  International  Trade 
Commission  (L^SITC  or  (-ommissiim), 
has  submitted  a  request  for  approval  of 
elec  tronic  form  collecticm  to  the  Office 
of  Management  and  Budget  for  review. 

PURPOSE  OF  INFORMATION  COLLECTION: 

The  form  is  for  use  by  the  Commission 
in  connection  with  the  I'SITC' 
Electronic:  Document  Imaging  System 
On-Line  (EDIS  On-Line.  or  EOL)  Web 
Public  Pilot  Project  The  LJSITC  EOL 
provides  on-line,  rapid  and  customized 
retrieval  of  docketed  information  and 
images  of  public  documents  filed  with 
the  IJSFTC  in  conjunction  with 
investigations  ccmducted  under  the 
various  international  trade  statutes  and 
has  been  an  Internet  tool  primarily  for 
government  users 

Representatives  of  the  international 
trade  bar  and  researchers  have  requested 
that  EOL  be  made  formally  available  to 
the  public.  The  purpose  of  the  public 
pilot  project  is  to  assess  the  additional 
costs  of  making  this  service  formally 
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available  to  the  general  public,  identify 
more  fully  our  customer  base,  and  to 
evaluate  benefits.  The  user  registration 
form  is  required  to  accurately  track 
usage  and  costs  by  user  sector  and 
geographic  location.  The  form  would 
appear  on  the  USITC  EOL  Internet  site 
(http://dockets.usitc.gov]  and  would 
need  to  be  filled  out  only  once.  The 
commission  expects  to  complete  the 
pilot  project  by  March  31,  2003. 

Summary  of  Proposal 

(1)  Number  of  forms  submitted:  One. 

(2)  Title  of  form:  USITC  Electronic 
Docket  Imaging  System  Pilot  Project: 
"Create  New  User  Account  Form". 

(3)  Type  of  request:  New. 

(4)  Frequency  of  use:  Single  data 
gathering. 

(5)  Description  of  respondents: 
Government  and  private  sector  users  of 
the  USITC  EOL  Web  Pilot  Project. 

(6)  Estimated  number  of  respondents: 
600. 

(7)  Estimated  total  number  of  minutes 
to  complete  the  forms:  2.0  minutes. 

(8)  Information  obtained  from  the 
form  that  qualifies  as  confidential 
business  information  will  be  so  treated 
bv  the  Commission  and  not  disclosed  in 
a  manner  that  would  reveal  the 
individual  operations  of  a  firm. 

FOR  FURTHER  INFORMATION  CONTACT: 

Copies  of  the  form  and  supporting 
documents  may  be  obtained  from 
Marilyn  Abbott  (E-mail 
mabbott@usitc.gov  or  telephone  202- 
205-3431).  Comments  about  the 
proposals  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs,  Room  10102  (Docket  Library-). 
Washington,  DC  20503,  ATTENTION: 
Docket  Librarian.  All  Comments  should 
be  specific,  indicate  which  part  of  the 
questionnaire  is  objectionable,  describe 
the  concern  in  detail,  and  include 
specific  suggested  revisions  or  language 
changes.  Copies  of  any  comments 
should  be  provided  to  Donna  R. 
Koehnke.  Secretary.  Office  of  the 
Secretary,  U.S.  International  Trade 
Commission.  500  E  Street  SW, 
Washington,  DC  20436,  who  is  the 
Commission's  designated  Senior  Official 
under  the  Paperwork  Reduction  Act. 
Hearing  impaired  individuals  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  our  TTD 
terminal  (telephone  No.  202-205-1810). 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  Internet  server  (http:// 
www.usitc.gov). 

Issued:  May  16,  2000. 


Bv  order  of  the  Commission. 
Doruia  R.  Koehnke, 
Secrftan'- 

|FR  Dot    00-13074  Filed  5-23-00;  8:45  am] 
BILUNG  CODE  7020-02-P 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  332-41 6] 

The  Economic  Effects  on  the  United 
States  of  the  EU-South  Africa 
Agreement  on  Trade,  Development, 
and  Cooperation 

AGENCY:  United  States  International 
Trade  Commission. 

ACTION:  Institution  of  investigation  and 
scheduling  of  public  hearing. 

SUMMARY:  Following  receipt  of  a  request 
on  April  12,  2000  from  the  United  States 
Trade  Representative  (USTR),  the 
Commission  instituted  investigation  No. 
332—416.  The  Economic  Effects  on  the 
United  States  of  the  EU-South  Africa 
Agreement  on  Trade.  Development,  and 
Cooperation,  a  report  to  the  President 
under  section  332(g)  of  the  Tariff  Act  of 
1930  (19  U.S.C.  1332(g)). 
EFFECTIVE  DATE:  May  17.  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Information  mav  be  obtained  from 
Walker  Pollard  "(202-205-3228)  or 
Constance  Hamilton  (202-205-3263). 
Office  of  Economics,  U.S.  International 
Trade  Commission,  Washington.  DC 
20436.  For  information  on  the  legal 
aspects  of  this  investigation,  contact 
William  Gearhart  of  the  Office  of  the 
General  Counsel  (202-205-3091). 
Hearing  impaired  individuals  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  the  TDD 
terminal  on  (202)  205-1810. 

Background 

USTR  requested  that  the 
Commission's  report  include  the 
following: 

•  An  analysis  of  the  likely  impact  of 
the  EU-South  Africa  agreement  (EU-SA 
agreement)  on  U.S.  trade  and 
investment  with  South  Africa. 

•  An  analysis  of  the  potential  trade 
diversionary  effects  of  the  EU-SA 
agreement  and  other  relevant  factors 
affecting  U.S.  trade  with  South  Africa. 

•  The  percentage  of  trade  in  goods 
covered  by  the  EU-SA  agreement  and  a 
profile  of  South  Africa's  trade  and 
investment  patterns. 

•  A  summary  of  the  EU-SA 
agreement's  trade-related  provisions 
including  a  descriptive  summary  of  the 
staging  provisions  of  the  agreement  and 
a  list  of  all  product  categories  on  which 


tariffs  will  not  drop  to  zero  by  the  end 
of  the  12-year  implementation  period. 

•  A  summary  of  relevant  U.S. 
business  views  of  the  EU-SA  agreement. 

As  requested  by  the  USTR.  because 
the  agreement  will  be  implemented  in 
stages,  the  Commission's  economic 
analysis  will  look  at  the  impact  of  the 
provisions  that  would  be  in  effect  in  the 
first  year  of  the  agreement,  mid- 
implementation  and  full 
implementation.  In  addition,  because 
the  agreement  has  implications  for  the 
Southern  African  Customs  Union 
(SACU)  and  the  Southern  African 
Development  Community  (SADC).  the 
Commission's  analysis  will,  as 
requested,  incllld^  information  on  the 
effects  on  U.S.  trade  with  the  other 
SACU  and  SADC  members  and  a 
discussion  of  the  itnpact  of  the 
agreement  on  the  members  of  the  SACU 
and  SADC  in  general.  The  report  will 
contain  a  review  and  bibliography  of 
existing  academic  and  other  literature 
relating  to  this  topic. 

In  acidition  to  ciescriptive  materials 
related  to  the  agreement  and  its  broad 
range  of  potential  effects,  the 
Commission  will,  as  requested,  conduct 
a  formal  quantitative  economic  analysis 
based  on  actual  trade  and  related  to 
economic  variables  from  a  recent 
representative,  historical  period.  This 
analysis  will  report  on  export  and 
import  levels  and  at  a  sectoral  level,  to 
the  extent  possible,  on  changes  in  L'.S. 
trade  and  investment  with  South  Africa. 

The  report  will  include  a  description 
of  any  models  or  data  sets  used  in  the 
quantitative  assessments  of  the  issues. 
These  descriptions  will  include  a 
discussion  of  the  structure  and  function 
of  the  model  and  the  type  and  breadth 
of  data.  The  study  will  discuss  the 
nature  of  the  limitations  and  biases  in 
any  formal  modeling  conducted  and 
how  such  factors  may  affect  reported 
results,  based  on  economic  theorv', 
reviews  of  any  relevant  economic 
literature,  anci  more  general  descriptive 
analysis. 

The  Commission  plans  to  submit  its 
report.  The  Economic  Effects  on  the 
United  States  of  the  EU-South  Africa 
Agreement  on  Trade.  Development,  and 
Cooperation,  by  April  12,  2001.  The 
USTR  indicated  that  the  report  will  be 
classified  as  confidential. 

Public  Hearing 

A  public  hearing  in  cormection  with 
the  investigation  will  be  held  at  the  U.S. 
International  Trade  Conmiission 
Building,  500  E  Street  SW,  Washington. 
DC.  beginning  at  9:30  a.m.  on  September 
7.  2000.  All  persons  shall  have  the  right 
to  appear,  by  counsel  or  in  person,  to 
present  information  and  to  be  heard. 
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Kt"(]ucsts  In  ,i[i()(',ir  .it  the  [iuhli(   hciriii^ 
shiiuld  bf  tili'd  with  the  .St'(  r»'tar\ . 
United  State.s  Intcrii.itioiial  Tr.idc 
('.(immissiori.  ^00  V.  Stn-ct  S\V. 
VV.i.shinKfon.  IK  i  2()4:f(),  m.  later  than 
,^)  IS  p  ni  .  .\ui;ust  17.  lOm 

Anv  prehearing  hrief's  (nriginal  .ind  14 
copies)  should  he  filed  not  later  than 
'■>:\^  p  m  .  Aii^;iist  .tl .  2()()().  ttie  de.idliiie 
for  filing  post  tie.iring  f)riefs  or 
st<itenients  IS  .'i:  1  't  p  ni  .  Septeinlier  J  1 , 
2()()()    In  the  event  th.il,  as  of  the  c  lose 
of  busines.s  on  August  17.  _'()l)().  nn 
witnesses  are  s(  heduled  to  appear  .it  the 
hearing,  the  hearing  will  he  ( .mc  eled 
.■\nv  person  interested  in  .ittending  ttie 
hearing  .is  .in  ofiserver  or  mm 
p.trficifi.mt  niav  r.ill  the  Sec  ret,ir\  nt  the 
Coiiunission  (JOli-jn.S  -IHOf))  .itter 
.\ugust   17    200(1.  til  (let en  11  me  whether 
the  he.irmg  will  he  held 

WriitKn  Submis.siun.s 

In  lieu  iif  or  in  .idilitmn  to 
(i.irtii  iii.iting  in  the  he.iring.  iiiteresti'ii 
[iiirties  are  united  In  suhinit  wrilleii 
st.iteiiients  (urigin.il  .iiul  14  (  npies) 

(  iini  erillllg  tile  III, liters  III  tic  .uldressrd 

h\  the  ( iiiminissinii  m  ils  report  nn  ihis 
iiiv  estig.ilii  111 

( .oinineri  i.il  nr  Iiii.iik  i.il  intnnn.ilinu 

ill, it  ,1  person  desires  the  (  .niniUlssinii  In 
Ire.il  ,is  (  niltidentl.ll  lUllst  lie  siihllUlled 
nn  sep.ir.lle  sheets  III  p.iper,  e,i(  h  (  liMfK 

in. irked   ■(  !oiifi(|eiiti.il  business 
intorin.itinn     ,it  lh>' tnp    .Ml  suliiiiissiniis 
reipiestmg  i  iilllideiiti,il  tre,il  lueill  iliusi 
I  nnfnrill  with  tfie  rei]iiiieilieiits  nt 
sec  linn  201   h  nt  the  (   i  illlllllssinii  s  Kill'"- 

<if  I'r.K  ti(  e  ,ind  I'rnc  ediire  1  l>j  (,FK 
JOl  t)| 

.Ml  \\ritlen  suhmi'Jsions  must  run  form 

V\  ith  the  prn\  isinii-,  nl  sci  tjnii  JIM    H  nt 
the  (  inimiiissinii  s  Killes    .\11  written 
suhnilssinlls.  e\(  rpt   tnr  (  nil  f  i  del  1 1 1  1 1 
llllsllles>   lldnrilMtlnll,  v\  1 1|  li.'  lll.idr 
.n.lll.lhle  III  the  (  )ttu  e  nt  the  ,Se(  ri't,u\ 
lit  the  ( luiii  miss  inn  Inr  nispei  I  mil  In 
interested  p.irtli's     lH  \i,'  ,(ssiired  nt 
1  nllslder.ltlnll  ll\    tll.'t    ninm  issinli , 
written  sl.itcnieiitv  fLililiL^  In  lie' 
I  .nilUlUssinn  s  repi  iit  slmiiid  III' 
sulllllltled  In  th«'  (  ,, Illlllllssinii  ,i|   \\\r 
e.irliesi  pr.K  til  ,il  d.ite    iiiil    .linuld  he 

rei  iM\  I'd  111  1  Liti'i  lh,m  ihf  i  j.  isc  .  it 
liiisiiies-  ,111  ,s,'pi.,|n!i,,|  .:  1    jooo  .Ml 

suhllllsslniis  shiMlId  lie  .iddressrd  In  Ml.' 
.Sec  rel,ir\  ,  I   liiled  St.ites  Intern, ili.  umI 
I'lMile  (   nminissinli,  "lOII  1.  .Mli'.'l  S\\ 
\\,lslli|i'.;ln|i,  |)(  :  JIM  It,      1  li,. 
(  I  miimssii  111  s  I  111.-,  .ill  III  it  .iiillii  i||/e 
filiiii;  Milinii->sinii-.  wild  the  Sei  i-.'l.ir\  |i\ 
1,11  siinili'  111  ..l.,!  ir,  mil    hi.mh-. 

I'l'ismis  with  iiinliiiiu  1  mp.iii  iii'Miis 

W  hn  will   nei'il   ^pel  |,il  ,iss|st,uii  e  III 

g. lining  .11  I  t'ss  In  dm  (iniiiinisMnii 

shnlild  I  nlil.u  I  the  (  )thi  e  ii|  thr 

Sec  rel,ir\   ,|I  JOJ    JO'i    JIIOO    (  .ener.ll 

111  tnrni.lt  inn  i  nin  ei  IUIIl;  I  lie  (   niilllllssinll 


ni.iv  .tlsci  tie  ohtained  h\  .ic  c;essing  its 
Internet  ser\t'r  Ihttp;  ■www.usitL.guv). 

I.i.st  of  Subject.s 

i;urn[)e.in  I'nion.  Kl'.  .South  .Xfrica. 
free  trade  are.i.  1-T.A  imports,  exports. 
foreign  direc  t  investment. 

Issued    M.iv   Id    JdlKl 
H\  iiril.T  •  il  th.'  (  niniiiissjcjn. 
Diinna  K.  Kot^hnkt*. 

Sr.  rrttin 

IKDui    nn    1  in7M  (ilccl  5-23-0(1  M  ^-  ,ini! 
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INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  731-TA-82B  (Final)] 

In  the  Matter  of  Bulk  Aspirin  From 
China;  Notice  of  Commission 
Determination  To  Conduct  a  Portion  of 
the  Hearing  In  Camera 

AGENCY:  1'  S    lntern.itinn.il  Tr.ide 
( .cinimissinii 

ACTION:  (ilosnre  of  a  porticm  nl  ,t 
(  nininissinn  he.inng. 


SUMMARY:  1  pnii  reipiest  nf  dnmnstic 
prndiic  er  Khodia.  Im  ("Petitioner),  the 
I  nminissinn  has  deterininecl  to  conduc  t 
,1  pnrtinii  nf  its  hearing  in  the  .ihove- 

(  ,l[itlnlled  in\  estlg.ltlnn  sc  hedulecl  for 

M.n   IH.  JOOO.  Ill  ,  iiinrni  See 
Cnminissinn  rules  21)7  24(d),  2(11   l,f(m) 
ilid  201    t(.(f))(4l  (10  CFK  t>t»  207  24(d). 
201   1  Kml  ,ind  201    t(.(h|(4))   The 

rem, under  nt  tln'  he.iring  \\lll  he  npell  111 
the  lUlhlll 

rtie  (  .1 1111  111  I  SSI  I  111  h.is  determined  th.it 
the  M.\  .'11  i|,i\  ,id\  ,inc  e  until  e  nf  the 
c  h.llli;e  In  ,1  meeting  \v,is  nnt  piissihle 

See  (  ninmissinii  rule  201    f.'idi),  l(  l(  1 ) 
1  I'M  IK  201    !-,(,, ),  (,  Kin 
FOR  FURTHER  INFORMATION  CONTACT:   I  iiii 
I'ntutn  Kimlile.  (  )ffl(  e  nf  (  ieniTill 

(  niiiisi'l,  1    S    Intern, itinn.il  Tr.ide 

(  niiimissii  in    li'lephniie  202-20.')-. 1 1  1(), 

e  111. Ill  ikimlile'"  Usitc    gi  i\-, 

1  iiMioig  imp,iired  iiicii\  idu.ils  ,ire 

•  idviseil  th.lt   ininrm.lllnll  nn  tlll^  m.ltter 
liM\   lie  I  ililriilie.l  li\   I  1  lilt. II  ting  the 
I  .niiimissii  111  s  TDD  termiii  d  nn  2112- 
21)5  -  1  H  1  0 

SUPPLEMENTARY  INFORMATION:    1  Im 

(    nmiiiis^inn  lii'lievrs  lh.lt  I'etltlnner  ll.is 
pistitied  Itle  nreil  |nr  ,1  (  In^ed   M'sMnn 
I'etlllniier  seeks  ,i  i  ln-,ed  sessinn  tn 
■  lllnw    tnr    1  disi  llsslnll  nl   its  fllMIU  l,ll 
Old   .  ipi'Ml  inj  I  I  Mldltli  HI   .Hid    spei   dn 

'  ii--tnini'r  .11  I  nimts    In  itns  iii\ .  ■>!  ii;,itii  in 

till'    iLjgr.'eiit.'  d.lt.l  III  the  dnilli'stii 

indiistr\  .ire  liiisin''ss  prnpriel,ir\ 
llllnrm.itinn  (HIM)    Hec  .iilse  disc  ussinll 
!l\    relllli'lier  nt  II-  n\\  n  nper.ltinns  .llld 

n|  Ihr  dnnii'siii   indiistr\  s  d.it.i  will 

liec  I'ssit.lle  disc  Insure  nf  HPl.  it  c  .in  nilU 


n(  (  iir  if  a  portion  id  the  hcMring  is  held 
m  ( iimtTLi  In  making  this  decision,  the 
(Commission  nevertheless  reaffirms  its 
helief  that  whene\('r  possihle  its 
husiness  should  he  ( onducted  in  i)uhlic. 

The  hearing  will  hegin  with  public 
presentatujns  hv  Petitioner  with 
(]uesticjns  from  the  (Commission   In 
addition,  the  hearing  will  inc  hide  a  10- 
minute  i;i  i  (inifni  session  for  a 
c  iinfidential  presentation  hv  the 
Petitioner  (Rhodia)  and  for  ciuestions 
from  the  (Commission  rel.iting  to  the 
husiness  [)ropnetar\'  information 
("BPI")    For  anv  m  Cdmrra  scission  the 
room  will  be  c  leared  of  all  persons 
exc:ept  those  who  have  been  granted 
access  tn  RPl  uncler  a  ( Commission 
administratu'e  protec  tive  order  (APO) 
.ind  .ire  mc  luded  on  the  (Commission's 
.•\P()  ser\i(  (•  list  in  this  investigation. 
.See  HICFR  201  .-I.SlhKl ).  (2)  The  time 
for  the  petitioners   [)resentation  in  the  m 
((imrrii  session  will  he  taken  frcmi  their 
respectu'e  overall  allotmcmt  fcjr  the 
hearing.  .-Ml  persons  planning  to  attend 
the  HI  i-iiinrni  portions  of  the  hearing 
should  be  prepared  to  present  proper 
identification 

.Vulhorily:  Ihe  (Jeneral  C'.iiiinscl  Ins 

'•riitiri!   )iiirsii,iiit  III  (Ccinmiissinii  Kiile 
2111    eiii'K    I   K   JIM    t'l)  Ih.il.  in  hiTiipininn. 
.1  1 '"It!. Ill  III  I hf  I  .niiimissii III  s  lu'iiring  in 
Hulk  .\s(iiriii  trnni  (Ctiina.  Iin    No.  7,^l-^.^- 
H2H  (lllldl)  may  be  Llosed  In  the  publlL  to 
|iri-\.'nt  the  disclosure  of  Bl'l 

N-ij.'d    \t  i\    1  ""    2IMM) 

lU  ■  ii  !•■:  I '!  '!i.  I  "iiiinission, 
Diinnd  R    kofhnkf. 
.Sei  rrtiin 

II  K  I>)i    00    1  ill'"  Kile.i  .1-21-00;  8:45  ami 
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INTERNATIONAL  TRADE 
COMMISSION 

[Investigations  Nos.  731-TA-82S-a26 

(Final)] 

Certain  Polyester  Staple  Fiber  From 
Korea  and  Taiwan 

Determinations 

(  )n  the  h,lsis  nt  the  rec  nrd      developed 
111  the  sii|)|ei  t   in\  est  lg.it  inns,  the  I    nitecl 

st.ites  Intern. itinn.il  Tr.ide  ( Cnnimissinn 
determines,  piiisu.int  to  sec  tion  7tri(li) 
lit  the  T.irift  .\i  t  nl   in, III  1 14  I'  S.(C 

H)~  <d(h)l  (the  Ac  t).  that  an  industr\  in 
the  Inited  St.ites  is  materialK'  in)iired 
li\  re.isnn  of  imports  from  Korea  .nid 
r.uw.iu  of  cert. nil  siih|e(t  [)ol\'ester 
st.iple  fiber,  other  th.in  low-melt  fiber, 
provided  for  in  subheading  .T,'5():i.20  UO 
lit  the  H<irmoiii/,ed  Tariff  Schedule  of 


'  Thi-  record  is  dpfined  in  mh  .  207.2(f)  of  the 
I  ..>iiiiiiissiun'!i  Ruins  of  Practice  and  Procedure  |1Q 
CKK '(207.2(f)). 
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the  I'nited  .States,  that  has  been  found 
h\'  th(>  fJepartment  oi  (Commerce  to  be 
sold  in  the  United  States  at  less  than  fair 
value  (LTFV).-' 

The  (Commission  further  determines, 
pursuant  to  section  73.Sfb)  of  the  Act. 
that  an  industry  in  the  llnited  States  is 
not  materially  injunni  or  threatened 
with  material  injury,  and  the 
establishment  of  an  industry  in  the 
1  'nited  States  is  nnt  materially  retarded. 
b\'  reason  of  imports  from  Korea  and 
Taiwan  of  low-melt  polyester  staple 
fiber,  provided  for  in  subheading 
5.503.20,00  of  the  Harmonized  Tariff 
Schedule  of  the  United  States,  that  have 
been  found  by  the  Department  of 
(Commerce  to  be  sold  in  the  United 
States  at  LTFV. ' 

Background 

The  Commission  instituted  these 
investigations  effective  April  2.  1999. 
following  receipt  of  a  petition  filed  with 
the  Commission  and  the  Department  of 
(Commerce  hy  E.I.  DuPont  de  Nemours. 
Wilmington,  DE;  Arteva  Specialities 
S.a.r.l.  d/b/a  KoSa,  Spartanburg.  SC; 
Nan  Ya  Plastics  Corp..  America,  Lake 
Citv.  SC;  Wellman.  Inc.,  Shrewsbury. 
N);  and  Intercontinental  Polvmers,  Inc., 
Charlotte.  NC  on  April  2.  1999. ■*  The 
final  phase  of  the  investigations  was 
scheduled  by  the  Commission  following 
notification  of  a  preliminary 
determination  by  the  Department  of 
(Commerce  that  imports  of  certain 
polyester  staple  fiber  from  Korea  and 
Taiwan  were  being  sold  at  LTFV  within 
the  mt^aning  of  section  733(b)  of  the  Act 
(19  U.S.C.  1673b(b)).  Notice  of  the 
scheduling  of  the  Commission's 
investigations  and  of  a  public  hearing  to 
be  held  in  connection  therewith  was 
given  hv  posting  copies  of  the  notice  in 
the  Office  of  the  Secretary.  U.S. 
International  Trade  Commission, 
Washington.  DC,  and  by  publishing  the 
notice  in  the  Federal  Register  of 
November  24.  1999  (64  FR  66198).  The 
bewaring  was  held  in  Washington,  DC  on 
March  28.  2000.  and  all  persons  who 
requested  the  opportunity  were 
permitted  to  appear  in  person  or  by 
counsel. 


(  li.iinn.iii  Hr.iiit;  li'Uinl  mi.'  il'iiiii'siii   liki' 
l>ri,iliii  t  .mil  lli.T.'liiri'  in.iil.-  ,in  ,illirmntni' 
ili'liTuiiiiritKiii  Willi  ri'spi'i  t  lii.iil  I  rrliiin  pnht'strr 
-.i.ipii'  tili.T  |ir(i\  uli'il  fur  in  siilitiiMilui«  'i.'ill  l.;il)  im 
1,1  III,'  H.iiiii'ini/iM-l  Thrifts.  Ii.'ilul.'.il  tli.'  '   iiiIiil 
St,,!..v 

■(  ti.iiiin.iii  Hr.iii^;  iiiiiMii  "ii.'  .Ii,iii"stii   !iki 
|iri>iliii  I  Hiul  tliii.'t'ir.'  ni,i'l.'  ,in  .iHiniLctui' 
ili'li.rminatiiiii  u  ilh  rrsp'i  i  In  nil  ii'rtain  p.il\i'-.t.'i 
slapli'  filitT.  |,riu  iiii'il  fur  in  siililii-.idini;  "^rtU.i  Jd  en 
ottlic  H.irmoiiizi'il  I  unit  Si  lic.liilf  ..f  thi-  I  iiil.'il 

SiHl.'s 

*  \.in  ^  .1  I'l.islii  s  ( .. irp  !■.  II"  inji'.;.'!  .1  p.  tiliiiii.T 
ill  ihi'M'  irive'sliftiilioiis  IJnl'iiiii  !•■  iii'  .t  p.>tiliiiii''r 
in  \hf  invi;.sligalion  uii  I.iiu.ki 


The  Commission  transmitted  its 
determination  in  this  investigation  to 
the  Secretary  of  Commerce  on  May  15. 
2000.  The  views  of  the  Commission  are 
t:ontained  in  USITC  Publication  3300 
(May  20001.  entitled  Certain  Polyester 
Staple  Fiber  from  Korea  and  Taiwan: 
Investigations  Nos.  731-TA-825-826 
(Finall. 

IssiH-d:  \U\   17.  2U00, 

B\  iir(ic;r  oi  the-  Commission. 
Donna  R.  Koehnlce, 
SfiTi'tiin  . 

iFK  Dm     0()-i;U)7l)  Filed  =S-2,i-(J()   H;4.t  ami 
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INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  332-415] 

U.S.  Trade  and  Investment  With  Sut}- 
Saharan  Africa;  Import  Investigations 

agency:  United  States  International 

Trade  Commission. 

ACTION:  Institution  of  investigation  and 

notice  of  opportunity  to  submit 

comments. 


EFFECTIVE  DATE:  May  15,  2000, 
SUMMARY:  Following  receipt  on  March 
12.  2000.  of  a  letter  from  the  United 
States  Trade  Representative  (USTR).  the 
Commission  instituted  investigation  No. 
332-415.  U.S.  Trade  and  Investment 
with  Sub-Saharan  Africa. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Constance  Hamilton.  Office  of 
Economics  (202-205-3263),  or  Mr. 
William  Gearhart.  Office  of  the  General 
Counsel  (202-205-3091)  for  information 
on  legal  aspects  of  the  investigation.  The 
media  should  contact  Ms,  Margaret 
O'Laughlin.  Office  of  External  Relations 
(202-1819).  Hearing  impaired 
individuals  are  advised  that  information 
on  this  matter  can  be  obtained  by 
contacting  the  TDD  terminal  on  202- 
205-1810. 

Background 

Pursuant  to  authoritv  under  section 
332(g)  of  the  Tariff  Act  of  1 930,  the 
USTR  requested  that  the  Ccjmmission 
prepare  a  series  of  annual  reports  for 
five  vears  containing  the  following 
information; 

1.  For  the  last  five  years  (and  the 
latest  quarter  available),  data  for  U.S. 
merc:handise  trade  and  U.S.  services 
trade  with  sub-Saharan  Africa, 
including  statistics  by  country,  by  major 
sectors,  and  by  the  top  25  commodities, 
as  well  as  statistics  on  imports  from  sub- 
Saharan  Africa  under  the  GSP  program 
by  country  and  major  product 
categories/commodities. 


2.  Countr'.-bv-countrv  profiles  of  the 
economies  i:if  each  sub-Saharan  .•\fncan 
country,  including  information  on  major 
trading  partners,  hv  country. 

3.  A  summary  of  the  trade,  services. 
and  investment  climates  in  each  of  the 
countries  in  sub-Saharan  Africa. 
including  a  description  of  the  basic 
tariff  structure  (e.g..  the  average  tariff 
rate  and  the  average  agricultural  tariff 
rate).  The  summaries  should  also 
include  information  on  significant 
impediments  to  trade,  including  any 
import  bans. 

4.  Updates  on  regional  integration  in 
sub-Saharan  Africa  and  statistics  on 
U.S.  trade  with  major  regional  groupings 
(COMESA.  EAC.  ECOWAS.  IGAD, 
SACU.  SADC.  and  WAEMU).  Where 
applicable,  information  should  be 
provided  on  the  regional  group's  tariff 
structure, 

5.  A  description  of  the  U.S.  tariff 
structure  for  imports  from  Africa. 

6.  A  summary  of  U.S.  and  total  foreign 
direct  investment  and  portfolio 
investment  in  sub-Saharan  Africa. 

7.  Information  on  sub-Saharan  African 
privatization  efforts  based  on  publicly 
available  information. 

8.  A  summary  of  multilateral  and  U.S. 
bilateral  assistance  to  the  countries  of 
sub-Saharan  Africa. 

The  USTR  requested  that  the 
Commission  provide  its  first  report  by 
December  2000.  and  annually  for  a 
period  of  4  years  thereafter.  The  48 
countries  of  sub-Saharan  Africa  covered 
in  this  investigation  include:  Angola. 
Benin.  Botswana.  Burkina  Faso. 
Burundi.  Cameroon.  Cape  Verde, 
Central  African  Republic.  Chad. 
Comoros.  Democratic  Republic  of  the 
Congo.  Cote  d'lvoire.  Djibouti. 
Equatorial  Guinea.  Eritrea.  Ethiopia. 
Gabon.  The  Gambia,  Ghana,  Guinea. 
Guinea-Bissau.  Kenya.  Lesotho.  Liberia. 
Madagascar.  Malawi,  Mali.  Mauritania. 
Mauritius.  Mozambique,  Namibia. 
Niger.  Nigeria.  Republic  of  the  Congo. 
Rwanda.  Sao  Tome  and  Principe. 
Senegal.  Seychelles,  Sierra  Leone. 
Somalia.  South  Africa.  Sudan. 
Swaziland.  Tanzania.  Togo.  Uganda. 
Zambia,  and  Zimbabwe. 

Written  Submissions 

The  Commission  do. .-  not  plan  to 
hold  a  public  hearing  in  connectn^n 
with  this  investigation.  However, 
interested  persons  are  invited  to  submit 
written  statements  concerning  matters 
to  be  addressed  in  the  report. 
(CCommercial  or  financial  information 
that  a  person  desires  the  Commission  to 
treat  as  confidential  must  be  submitted 
on  separate  sheets  of  paper,  each  clearlv 
marked  "Confidential  Business 
Information"  at  the  top.  The 
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Cloniniisslon's  Kiilcs  do  not  duthonzt- 
filing  iif  siibmissioiis  with  tht;  Stiirt'tarv 
bv  facsimih?  or  electronic  means.  All 
written  subtnissions  imisl  conform  with 
thf  provisinn.s  of  section  201  H  of  the 
(^onuni.ssions  Knlcs  of  Practice  and 
FrcKfdure  (I'H'.FK  201  H)  All 
snhmi.ssions  recjuesting  fonfidontial 
tre.itntent  must  ( Dnforni  with  the 
re(|inrenients  of  sec  t ion  201  .(>  of  the 
Coinmi.ssions  Rules  (mCF-'K  201  H|   All 
written  statements,  e\(  ept  for 
Kinfidential  business  inform. ition  will 
be  made  avail, ible  for  ins[)e<  tion  bv 
interested  persons  in  the  Office  of  the 
Secretar\'  to  the  (Jimmission  To  be 
assured  of  i  orisidercition.  written 
statements  relating;  to  the  ( loinmissions 
report  should  be  submitted  at  the 
earlii'st  possibit?  date  and  should  be 
received  not  later  than  August  A\.  2000 
All  submissions  should  be  addressed  to 
the  Sei  retarv.  I'luted  St.ites 
International  Trade  ( Juiiinission,  500  I: 
Street  SVV   Washington.  IK.  204.^fi 

Persons  with  mobilitv  impairments 
who  will  need  spec  lal  .issist.mce  in 
gaming  ac  i  ess  to  the  ( iommission 
should  contact  the  Office  of  the 
Secretarv  at  202-205-2000 

Issu.'.l    Mav  H).  2(UHI 

lU    ii'lm  "t  the  Commission. 
Donna  K.  koehnke. 
Sri  rrlan 

|FR  Un<     (HI-1  )()7.-.  yiW'd  r,-  Z^-^Ht.  H  4".  ,irn| 
BILLING  CODE  702(KO2  P 


DEPARTMENT  OF  JUSTICE 

Civil  Rights  Division;  Notice  of 
Fairness  Hearing 

AGENCY:  Hisabilitv  Rights  Sec  tion.  Ciivil 

Rights  Division.  I)()| 

ACTION:  Notic  e  of  fairness  hearing. 


summary:  The  Civil  Rights  Division  is 
announc  ing  that  the  (iotirt  will  hold  a 
fairnt^ss  he.iring  in  I  nitrd  Stiitcs  v   (jtv 
and  L'.ountv  of  Ih'iivrr  ^-  thr  DfnviT 
Pnlirr  Dfpcirtnwnt  (Civil  Ac  tion  No.  9H- 
K-H70  (I)   Colo  ))   At  the  hearing,  the 
United  Slates  ,ind  the  Citv  of  Denver 
will  .isk  the  Court  to  apjirove  the 
(ionsent  Dec  ree  filed  Iiv  the  parties  to 
resolve  this  case    The  (iourt  will  also 
consider  am  ob|ec  tioiis  to  the  Consent 
Decree  bv  [lersoiis  uho  ina\  be  ,iffec  ted 
DATES:  Objec  tloils  to  the  ( ionsent  Dec  ree 
are  due  b\  [une  H.  2000  The  fairness 
hearing  will  be  held  on  Iiilv  7.  2000  at 
')   to  ,1  111    See  SUPPLEMENTARY 
INFORMATION  for  more  information  on 
the  pro(  ediire  for  filing  objec  tions 
ADDRESSES:  .address  ,ill  ob)ec  tlons  to  tile 
Consent  Dec  ree  to  lames  R    M.iiispeiiker. 
( :lerk.  1   lilted  St.ites  (  iourthouse.  m2'» 


Stout  Street.  Room  C-145.  Denver.  CO 
H()2')4   The  fairness  hearing  will  be  held 
at  the  United  States  District  Court  for 
the  District  of  Colorado.  United  States 
Courthouse.  Courtroom  Ci— 401.  1429 
Stout  Street.  Denver.  CO  H0294 
FOR  FURTHER  INFORMATION  CONTACT: 
I'.'ugenia  Ksch.  (livil  Rights  Division. 
P  O.  Box  66738.  Washington.  DC 
2()0.{5-67:iH:  202-5  14-:i8 16.  or 
Steven  W  Moore.  Citv  Attorney  s 
Office,  14.17  Bannock  StrecM.  Room 
:i5,i.  Denver.  CO  H0202;  720-')13- 

.noo 

SUPPLEMENTARY  INFORMATION:  Under  42 
r  S  C    121  11-121  t4.  and  42  US  C. 
2000t?-2(n).  the  Civil  Rights  Division 
announces  that  a  fairness  hearing  will 
be  c  cmduc  ted  bv  the  (A)urt  in  the  case 
of  (  nitfd  Stdtfs  \-   (jty  and  doiintv  nt 
DrnviT  &  thf  Drnvt-r  Policf  Dt'piirtmt-nt 
(Civil  Action  No.  45-K-370  (D.  Colo,)) 
.it  the  time  and  place  listed  above.  On 
Mav  ').  2000.  the  United  States  and  the 
Cit\  and  Counts  of  Denver  submitted  a 
proposed  (ionsent  Dec:ree  ("Decree") 
which  resolved  all  issues  raised  bv  the 
Ciomplaint  c  harging  emplovment 
disc  riiniii.ition  on  the  basis  of  disabilitv 
in  violation  of  the  .Xmerici.ins  with 
Disabilities  Ac  t 

I  'nder  the  Dec  ree.  the  Citv  of  Den\'er 
h.is  agreed  to  spec  i fie  in)unc:tive  and 
remedial  relief  and  to  CTeate  a  new 
re.issignment  polic  \-  for  the  Denver 
Police  Department   The  Dec:r»?e  also 
provid(>s  for  back  pav  relief  for  eleven 
(11)  indi\'iduals  A  ( npy  of  the  Dec;ree 
can  be  obtained  bv  writing  or  calling 
Kugenia  Esch  or  .Steven  W.  Moore  at  the 
addresses  or  phone  numbers  listed 
above. 

At  the  hearing,  the  United  States  and 
the  ( ;itv  of  Denver  will  ask  the  Court  to 
approve  the  Decree.  The?  Court  will  also 
consider  .inv  objections  to  the  Decree  bv 
persons  who  mav  be  affected    If  vou 
believe  that  \dur  rights  ha\('  been  or 
will  be  affec  ted  bv  the  Ditcree.  you  have 
the  right  to  object 

.•\nv  objection  must  be  in  writing  and 
sent  to  the  Clerk  of  the  (ioiirt  at  the 
.iddress  .ibove   't'our  objec  tion  must  he 
filed  with  the  ( ilerk  of  the  Court  bv  the 
d.ite  listed  above   Onlv  written 
ob|ec  tlons  will  be  c  onsidered  hv  the 
(!ourt  <it  the  f.nrness  hearing   Written 
ob|ec  tlons  should  state  the  name  and 
number  of  this  c  ase  (( 'nitrd  Stcitfs  v 
Citv  iind  (jtimtv  (if  Dfnwr  &■  thi^  Denwr 
I'oIk  r  Drixirtiurnt  (Ci\il  Aclion  No  96- 
k-:i70  (D   Colo  ));  the  ob)ec:tor's  n.ime, 
1  urrent  .iddress.  home  and  w<irk 
telephone  numbers,  the  reason(s)  for 
.iiicl  ,1  desc  ription  of  the  ob|ec  tion(s):  a 
desc;ri[)lion  of  .inv  cioc  uments 
supporting  the  ob|ec  tors  position;  the 
name  .ind  .iddress  of  the  ofiiec  tor's 


attorney,  if  any;  and  a  statement  as  to 
whether  the  objc^ctor  wishes  to  be  heard 
at  the  fairness  hearing. 

D.llr.l     M,l\    I'l,   JllUd 

|ohn  Wodalr.h. 

f,'/l/e/,  nis,ihilit\  H;.,'/iN  Si-(  lii'ii. 

IKK  Hoc     00-1  U),S4  Filed  'V-J  (-(10.  H  A^  .iml 

BILLING  CODE  4410-1J-M 


DEPARTMENT  OF  JUSTICE 

Office  of  Community  Oriented  Policing 
Services;  FY  2000  Community  Policing 
Discretionary  Grants 

AGENCY:  Office  of  Ciommunity  Oriented 
Policing  Services,  Department  of  lustice. 
ACTION:  Notice  of  availability. 


SUMMARY:  The  Department  of  lustice. 
Office  of  f^immunity  Oric^nted  Policing 
.Services  ("CXOPS"  announc:es  the? 
availahilit\'  of  grants  to  support  the 
hiring  of  new,  additional  civilian 
support  positions  under  COPS  Making 
Officer  Redeployment  Effec:tive  ("COPS 
MORE  2000"),  Eligible  applic;ants  under 
COPS  MORE  2000  are  those  state,  local 
and  other  public:  law  enforcement 
agencies,  Indian  tribal  governments, 
other  public  and  private  entities,  and 
multi-jurisdictional  agenc;ies  that 
employ  career  law  enforcement  offic:ers. 
DATES:  COPS  MORE  2000  Application 
Kits  will  be  available  after  May  30. 
2000.  The  COPS  Office  will  accept 
applications  for  COPS  MORE  2000  from 
May  30.  2000  through  luly  14.  2000, 
.Applications  received  postmarked  on  or 
before  lune  30.  2000  will  be  given 
priority  consideration. 
ADDRESSES:  COPS  MORE  2000 
.■\pplic:ation  Kits  mav  be  obtained  bv 
writing  to  COPS  M(3RE  2000.  The 
Department  of  lustice  Response  Center. 
1 100  Vermc3nt  Avenue  NW, 
Washington,  DC  20530,  or  by  calling  the 
Department  of  Iustic:e  Response  Center. 
(202)  307-1480  or  1-800-421-6770.  or 
the  full  application  kit  is  also  available 
on  the  COPS  Office  web  site  at:  http:// 
www  usdoj,go\/c:ops.  Completed 
applic;ation  kits  should  he  sent  to  COPS 
MORE  2000.  7th  Floor,  COPS  Office, 
1 100  \'ermont  .Avenue  NW. 
Washington,  DC  20530. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
Department  of  lustice  Response  Center, 
(202)  307-1480  or  1-800-421-6770. 
SUPPLEMENTARY  INFORMATION: 

Overview 

The  \'iolent  Crime  Control  and  Law 
Enforc;ement  Ae:t  of  1994  (Pub,  L,  10.3- 
322)  authorizes  the  Departmtmt  of 
justice  to  make  grants  to  increase 
deployment  of  law  enforcement  officers 
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dc;voted  to  community  policing  on  the 
streets  and  rural  routes  in  this  nation. 
C:OPS  M(JRE  2000  is  designed  to 
expand  thc^  time  available  fcjr 
ciommunity  policing  by  current  law 
cmforcement  offic:ers,  rather  than  fund 
the  hiring  or  rehiring  of  additional  law 
enforc:('ment  officers. 

COPS  MORE  2000  permits  eligible 
agencies  to  seek  funding  to  hire  new, 
additional  c:iyilian  support  positions.  To 
c^ualifv  for  funding,  civilian  positions 
must  be  hired  after  the  COPS  MORE 
2000  grant  award  start  date  and  must 
increase  the  le\el  of  loc.ally-funded 
civilian  positicms  budgeted  irrespective 
of  the  grant. 

.•\s  a  result  of  this  funding,  the 
number  of  officers  redeployed  by 
agencies  in  community  policing  must  be 
ec|ual  to  or  greater  than  the  number  of 
officers  that  would  result  from  grants  of 
the  same  amount  for  hiring  new  officers. 
Applic:ation  Kits  will  be  available  after 
May  30.  2000.  Completed  Applications 
Kits  must  be  received  by  the  COPS 
Office  by  luly  14.  2000,  Applications 
rec:ei\'ed  postmarkc>d  on  or  before;  )une 
30.  2000  will  bo  given  prioritx 
consideration. 

Applicants  must  provide  a  thorough 
explanation  of  how  the  proposed 
redeployment  funds  will  ac:tually  result 
in  the  required  increase  in  the  number 
of  officers  deployed  in  community 
polic:ing.  Additionally,  the  applicant 
must  spi>cify  within  the  COPS  MORE 
2000  Application  a  plan  for  retaining 
the  additional  civilian  positions  and 
continuing  the  increased  level  of 
r(>di;plo\ment  into  community  policing 
with  state  or  local  funds  following  the 
c:onclusions  of  COPS  MORE  2000 
funding.  Technical  assistance  with  the 
development  of  c;ommunity  policing 
plans  will  be  provided  to  jurisdictions 
in  need  of  such  assistanc:*;.  Grants  wmH 
be  made  for  up  to  75  pc!rcent  of  the  cost 
of  the  civilian  salaries  up  to  .S25.000  for 
one  year,  with  the  remainder  to  be  paid 
by  state  or  local  funds.  Waivers  of  the 
non-federal  share  will  be;  considered 
upon  a  showing  of  sevt^re  fiscal  distress. 
COPS  redeployment  funds  may  not  be 
used  to  replace  funds  that  cdigible 
agenc;i(?s  otherwise  would  have  devoted 
to  c:ivilian  hiring. 

An  award  under  COPS  MORE  2000 
will  not  affect  the  eligibility  of  an 
agency's  application  for  a  grant  under 
any  other  COPS  prcjgram. 

rill'  ('.dialog  1)1  leiieral  l)i)i,i('sli( 
.\ssislani  e  ((;FU.\)  n^ltTfiU-e  tor  lln>-  pnigr.uii 
is  16  710. 


Dated:  Mav  17.  2000. 
Thomas  C.  Frazier. 

Piri'i  tor. 

:i  K  Dm  ,  00-1  iOlH  I  llfii  5-2:<-00.  K-43  am' 

BILLING  CODE  4410-AT-M 


DEPARTMENT  OF  JUSTICE 

Justice  Management  Division;  Notice 
of  Availability  of  the  Revised  FAIR  Act 
Inventory 

AGENCY:  Department  of  lustice. 
ACTION:  Notice. 

SUMMARY:  In  accordance  with  the 
requirements  of  section  2(c)(2)(B)  cjf  the 
Federal  Activities  Inventory  Reform  Act. 
notice  is  hereby  given  that  the  re\ised 
inventory  of  activities  considered  not  to 
be  inherently  governmental  functions  is 
now  publicly  available.  As  a  result  of 
the  challenges  and  appeals  submitted 
predominantly  by  Federal  employee 
unions,  several  functions  have  been 
deleted  from  the  list  that  relate  to  law 
enforcement  activities.  A  copy  of  the 
revised  inventory  mav  be  obtained  h\ 
requesting  it  through  one  of  the 
following:  E-mail  to 
Iarn'.silvJs2®usdoj.gov:  fax  (202)  514- 
6145;  or  c:all  Larry  Silvas  on  (202)  Glb- 
3754. 

Stephen  R.  Colgate. 

.•l,-..Ms(a;)/  Attanwy  CrntTiil  far 

Adniinistratmn. 

jlR  Do.  ,  OU-l,iO,"i,"i  Filed  .■)-2:i-0U:  H-4"i  .im; 

BILLING  CODE  4410-AR-M 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  Information  Collection 
Activities  Comment  Request 

ACTION:  Notice  of  Information  Collection 
Under  Review:  .Application  to  Register 
Permanent  Residence  or  Adjust  Status, 
and  Supplement  A  to  Form  1-485. 

The  Department  of  lustice. 
Immigration  and  Naturalization  Servic:e 
(INS)  has  submitted  the  following 
information  collection  request  to  the 
Office  of  Management  and  Budget 
((JMB)  for  review  and  clearance  in 
ac:cordance  with  the  Paperv^  ork 
Reduction  Act  of  1995.  The  information 
collection  was  previously  published  in 
the  Federal  Register  on  March  15.  2000 
at  65  FR  13990.  allowing  for  a  60-day 
public:  comment  period.  No  comments 
were  recei\ed  by  the  INS  on  this 
proposed  information  collection, 

Tne  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comments.  Comments  are  encouraged 


and  will  be  accepted  until  June  23. 
2000.  This  process  is  cfmduc;ted  in 
acc:ordance  with  5  CFR  1320  10  Written 
comments  andor  suggestions  regarding 
the  items  contained  in  this  notice. 
especially  regarding  the  estimated 
public  burden  and  assoc:iated  response 
time,  should  be  directed  to  the  Office  of 
.Management  and  Budget.  (Jffic:e  of 
Information  and  Reguiat(jr\  Affairs. 
.Attention:  Stuart  Shapiro.  Department 
of  lustice  Desk  Officer.  Room  10235. 
Washington.  DC  20530;  202-395-7316. 
Written  comments  and  suggestions  from 
the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agencN'.  including 
whether  the  information  will  have 
practical  utilit\ : 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  thi' 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

l3)  Enhance  the  quality.  utilit\ .  and 
clarity  of  the  information  to  be 
collected:  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appn^priatc  automated, 
electronic,  mechanical,  or  other 
tcH;hnological  collection  techniques  or 
other  forms  of  information  technology'. 
e.g..  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
cijlection: 

(1)  Type  of  Information  Collection: 
Re\ision  of  currently  apprcned 
information  collec:tion, 

(2)  Title  of  the  Form/Collection: 
Application  to  Register  Permanent 
Residence  or  Adjust  Status,  and 
Supplcmient  A  to  Form  1—485. 

(J|  Agency jorni  number,  if  nnv.  and 
the  (ipplicahle  component  nt  the 
Depm-tment  of  lustice  sponsoring  the 
ir)lle(  tion:  Form^  1-485  and  1-485 
Supplement  A,  .Adjudications  Division. 
Immigration  and  Naturalization  Serxice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  or 
Households  This  collection  allows  an 
applic;ant  to  determine  w  hether  he  or 
she  must  file  under  section  245  of  the 
Immigration  and  .Nationality  .Act.  and  it 
allows  the  Service  to  collect  information 
needed  for  reports  to  be  made  to 
different  government  committees. 
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(!i)  .•\fi  fstinuitf  ot  thf  total  niinih»T  ot 
rtfspundfiits  u/u/  thf  (iniDunt  ot  tmif 
estinxitfti  lor  (in  (}Vfm\if  ivs[>on(lriU  to 
rrspond   1-4H5  Adult  rcspoiult-iits  if 
2H5.()M7  .il  5  J5  hours  pt-r  ri'spoiisc.  I 
485  Childrt'ii  rcspdiuiciits  if  JOH.  J'll  .it 
4.5  hours  per  response;  ,iiui  l-4H,'"i 
Sup[ilem('iil  A  respdiideiils  if  "id.MOO  ,it 
\.\  niiniites  (  21ti)  flours  per  response 

(())  Ai\  rstiiiHitr  III  thf  total  piililu 
hitnlrn  I  in  honrsl  asso<  ititfd  with  thf 
(ollri  tioiilsl   2.,<:t4,Hfi') 

If  vou  tl.ue  ,i(i(iltloil.ii  (  oiuiueiits 
suggestions,  or  need  .i  i  op\  of  tfie 
proposed  inform. ilion  i.ollection 
instrument  with  instructions,  or 
Hddition.il  inforiii.ition.  ple.ise  i oiiLhi  t 
Ki(  h.ird  A  Slo.iii.  _'()J   .')14-.tJ'tl , 
Direitor,  I'oHi  v  Oirec  tivt-s  .ind 
Instructions  Hranc  h.  Inunigr.itioii  .ind 
Ndturaliz.ition  .Servict;,  U.vS  Department 
of  Iiistu  e,  Koom  5:t()7.  42.')  I  .Street,  NVV  . 
W.ishm^ton    DC  JOfi.tt)   Addition.ili\ . 
{  ominents  and  or  suggestions  rHgarding 
ttie  item(s|  (lint. lined  in  this  notii  e. 
espe(  i.ilU  regardini;  the  estim.ited 
[)uhli(   burden  ,ind  .issoi  i.ited  response 
tune  iii<i\  ,ilso  he  directed  to  Mr. 
Ri(  h.ird  A   .Slo.in 

lf.iddition.il  inform. ition  is  required 
I  (Uitai  t    Mr   Robert  H    [<ri);gs,  (  Je.ir.ini  e 
Officer.  Inited  St.ites  Dep.irtment  of 
lustice,  Inlormation  M.in.igement  .imi 
Security  Staff,  [ustic  e  M.magement 
Division,  Suite  H.")().  VV.ishiiigtoii  ( leiiter. 
1001  C;  Street.  N\V  ,  Washington.  DC 
20530, 

I). \    M.i\   I'l   2(HH). 

Ki(,har(i  .V,  Sloan. 

I  Irimr'nifnl  Clvaranre  Offu  fi   llrjuirtniiiit  ^-l 
liisUi  i    liunminilion  (inil  \iiliinili/iili<in 
Sm  II  ■■ 

IIKI).  I.    IK)    1  t(l47  Kileil  5-2.J-<)n   M  4  )  ,iiii; 
BILLING  CODE  4410^10  M 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  Information  Collection 
Activities:  Extension  of  Existing 
Collection;  Comment  Request 

ACTION:  Notii  e  ot  liiforiii.ition  Coilei  tioti 
I  'nder  Ke\  levv;  Report  of  Compl.iint 

The  Oflii  e  ot  M.in.igeinent  .ind  Huii^ei 
(OMH)  approv.il  is  being  sought  for  the 
inforin.ition  i  ollei  tion  Usti-d  below 
This  proposed  inforin.ition  i  ollection 
was  pre\ioiislv  [lublished  in  ttie  Federal 
Register  on  M.irch  17,  2()()()  at  (>.''i  FK 
14(i2t>.  .illowing  for  a  <>0(liiv  putilii 
comment  [leriod   No  c  omments  were 
received  bv  ttie  linmigr.ition  ,md 
Naturah/atiiin  .Sit\  h  i-  liunng  tti.il 
perioil   The  purpose  of  tins  notu  e  is  to 
allow  an  .iddition.il  M)  davs  for  pulilu 


I  omments   Comments  are  encouraged 
,ind  will  tie  .k  i  epted  until  |iine  2,^ 
2()()()  This  process  is  condut  ted  in 
.iKordanie  with  5  CFK  part  1120  10 

Written  (  omments  and'or  suggestions 
reg.irding  the  iteni(s)  c ont.uned  m  this 
liotK  e.  espei  lalK  regarding  the 
estim.ited  pulilu  hurd"n  <ind  associated 
response  time,  should  lie  direi  ted  to  the 
Office  of  Management  and  Budget, 
( )ffice  of  Information  and  Kegulator\ 
Affairs,  .Attention:  Stuart  Shapiro,  202- 
395-7:tlfi,  Department  of  fustic  e  Desk 
Offuer,  Washington.  DC  2().S():t 
Addition. illv.  comments  mav  t)e 
sulimitted  to  OMB  via  facsimile  to  202- 
f<(f)-72H.T   (Mimments  mav  also  be 
siitimitted  to  the  Department  of  justice 
lDO[),  lustK  e  M.in.igement  Division. 
Information  Man.igement  ,ind  .Sec  iiritv 
St.iff.  .Xttention   Department  Clearance 
Offii  er.  Suite  H5t).  1001  t;  Street.  .\W  , 
W.ishington.  IK;  20.S.U)  (iornments  mav 
.ilso  tie  sulimitttKl  to  DOI  vi.i  f.K  simile 
l(.  2(12-514- l.S.<4 

Written  ( iiminents  and  suggestions 
Irom  the  putili*  .Old  .iffec  ted  .igencies 
-.tioiild  address  one  or  more  of  the 
following  four  points 

1 1 1  Hvaiuate  whetht^r  the  proposed 
(  ollec  tion  of  inform.ition  is  ne<  essar\ 
lor  tile  proper  performaiK  e  of  the 
tuiu  tions  of  the  agenc  V.  ini  hiding 
whether  the?  information  will  have 
prac  tical  utilitv, 

(2)  Kv.iluate  the  .ii  (  ur.n  \  of  the 
agi'iK  V  s  estimate  of  the  burden  of  the 
[iroposed  ( (illt>c  tion  of  inforin.ition, 
including  the  validit\  of  the 
methodologv  and  assumptions  used; 

(:i)  Knhanc:e  the  cjualitv.  utilitv.  and 
clantv  of  the  information  to  fie 
collec  ted.  .ind 

(4)  Minimi/.e  the  burden  of  the 
I  ollec  tion  of  information  on  those  who 
.ire  to  respond,  inc  hiding  through  tile 
use  of  .ippropriate  .lutomated. 
elec  tronu  .  mechaiiii  .il.  or  other 
lei  hnologu  al  collection  tec  hnicjues  or 
other  forms  of  inform.ition  technologv. 
f  ^  .  permitting  elec  tronic  sulimission  of 
responses. 

(nerview  of  this  information 
I  ollec  tion 

(1)  Tvfirot  Intoriiiation  (Jillrction: 
l!\lension  ofcurreiitU  .ipjiroved 
information  ciillec  turn 

(2)  Titli-  (»/  thf  Form  liollfi  tioir 
Kejiort  of  ( iompl.iint 

|,t|  .•\gc'/ici  /or;n  mimhcr.  it  anv.  and 
thf  applirablf  i onifxitifnt  ot  thf 
Ih'partment  oj  Justice  sponsonnii  thf 
I ollfi  tion  Form  I-H47  Border  Patrol 
Di\  ision.  Immigration  .uid 
N.itur.ili/.ition  ,Servi<  e 

(4)  Atlft  IftI  puhlu  who  will  t)f  (iskfd 
or  rf<pinftl  to  n'spond.  os  wfll  as  a  hriff 
iihstnii  t  I'rimarv   Individuals  or 
Hoiisc^tiold.s  This  form  is  used  to 


establish  a  rec:ord  of  c:omplaint  and  to 
initiate  an  investigation  of  misconduct 
bv  anv  officer  of  the  INS 

(5)  ,-\ri  fstiniatf  of  thf  toted  numbfr  of 
rfspondents  and  thf  amount  of  time 
fstimatfd  for  an  cvvercige  n'spondfnt  to 
ifspnnd  250  responses  at  15  minutes 
(251  per  response. 

(til  An  fstimatf  of  thf  total  put)lii 
hurdfn  I  in  hoursi  associalfd  with  thf 
collection :(VA  annual  burden  hours. 

If  you  have  additional  comments, 
suggc'stions.  or  need  a  c:o[)v  of  the 
proposed  information  collec:tion 
instrument  with  instructions,  or 
additional  information,  please  contact 
Mr  Richard  A  Sloan,  202-514-.3291. 
Director.  F'olii  v  Directives  and 
instruc:ti(ms  Branch.  Immigration  and 
Naturalization  .Service.  L'.S.  Department 
of  lustice.  Room  5.307.  425  I  Street.  NW.. 
Washington.  DC  2053H 

If  additional  informatum  is  recpured 
contact;  Mr  Robert  B.  Briggs.  Clearance 
Officer.  I'nited  Staters  Department  of 
justice.  Information  Management  aricf 
Seciiritv  .Staff.  |ustic;e  Management 
Divisicm.  Suite  H50.  Wasbingtim  Center. 
1001  G  Street.  N'\V..  Washington,  DC 
20530 

IJ,(|.-.I   M.i\  I'l,  .;(UiO. 
Ric:hard  A.  Sician. 

DflHirtnifiU  I'.U'uruiicf  OtfifiT.  Drpartnvnt  of 

/iisfirc.  ImmijinitKin  and  Xiitiinih/iilinn 

.Sen/re 

IFK  !>)(     no-1  M)44  KlI.MJ  1-J  i-(IO;  H  4.T  .imj 

BILUNC  CODE  4410-10-M 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  Information  Collection 
Activities;  Proposed  Collection; 
Comment  Request 

ACTION:  Notice  of  Information  Collection 
I 'nder  Review:  Applic;ation  to  Preserve 
Residence  for  Naturalization. 


The  Department  of  justice!. 
Immigration  and  Naturalization  Service 
(INS)  has  submitted  the  following 
information  collection  rc^quest  to  the 
()fnc:e  of  Management  and  Budget 
(OMB)  for  review  and  clearance  in 
accordiuic;e  with  the  Paperwork 
Reduc  tion  Act  of  1995  The  information 
collection  was  previously  published  in 
Federal  Register  on  March  22.  2000  at 
65  FR  15356.  allowing  for  a  60-day 
public  comment  period.  No  comments 
wi>re  receivt?d  by  the  INS  on  this 
proposed  information  collec;tion. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comments  Comments  are  enc;ouraged 
and  will  be  accepted  until  June  23. 
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2000.  This  process  is  conducted  in 
accordance  with  5  CFR  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  items  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget. 
Office  of  Information  and  Regulatory 
Affairs.  Attention:  Stuart  Shapiro, 
Department  of  justice  Desk  Officer. 
Room  10235,  Washington.  DC  20530: 
202-395-7316, 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
c;oncerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used: 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 
e.g..  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Tvpe  of  Information  Collection: 
Extension  of  currently  approved 
collection. 

(2)  Title  of  the  Form/Collection: 
Application  to  Preserve  residence  for 
Naturalization. 

(3)  Agency  form  number,  if  any.  and 
the  applicable  component  of  the 
Department  of  lustice  sponsoring  the 
collection:  Form  N-470.  Adjudications 
Division.  Immigration  and 
Naturalization  service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  or 
Households.  The  information  will  be 
used  to  determine  whether  an  alien  who 
intends  to  be  absent  from  United  States 
for  a  period  of  one  year  or  more  is 
eligible  to  preserve  residence  for 
naturalization  purposes. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  300  responses  at  15  minutes 
(.25)  hours  per  response. 


(6)  An  estimate  of  the  total  public 
burden  (in  hours!  associated  with  the 
collection:  75  annual  burden  hours. 

If  vou  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan  202-514-3291. 
Director,  Policy  Directives  and 
Instructions  Branch,  Immigration  and 
Naturalization  Service,  U.S.  Department 
of  ju.stice.  Room  5307,  425  1  Street,  mV.. 
Washington,  DC  20536.  Additionally, 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Cleararice 
Officer.  United  States  Department  of 
Justice.  Information  Management 
Division,  Suite  850,  Washington  Center. 
1001  G  Street.  NW..  Washington.  DC 
20530. 

Dated:  Mav  19.  2000. 
Richard  A,  Sloan, 

Department  Clearance  Officer.  Department  of 
lustice.  Immigration  and  S'aturalization 
^ienice. 

|FR  Doc  00-1.3045  Fileci  .S-2.3-00;  8:45  am] 
BILUNG  CODE  4410-18-M 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Proposed  Collection;  Comment 
Request 

ACTION:  Notice  of  Information 
Collection  Under  Review:  Affidavit  of 
Support. 

The  Department  of  Justice, 
Immigration  and  Naturalization  Service 
(INS)  has  submitted  the  following 
information  collection  request  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  The  information 
collection  was  previously  published  in 
the  Federal  Register  on  March  22.  2000 
at  65  FR  15355,  allowing  for  a  60-day 
public  comment  period.  No  comments 
were  received  by  the  INS  on  this 
proposed  information  collection. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comments.  Comments  are  encouraged 
and  will  be  accepted  until  June  23, 
2000.  This  process  is  conducted  in 
accordance  with  5  CFR  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  items  contained  in  this 


notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget. 
Office  of  Information  and  Regulatory 
Affairs,  Attention:  Stuart  Shapiro. 
Department  of  Justice  Desk  Officer. 
Room  10235.  Washington.  DC  20530; 
202-395-7316. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility: 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 
e.g..  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Tvpe  of  Information  Collection: 
Extension  of  currently  approved 
collection. 

(2)  Title  of  the  Form/Collection: 
Affidavit  of  Support. 

(3)  Agencv  form  number,  if  any.  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  1-134.  Adjudications 
Division,  Immigration  and 
Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  or 
Households.  The  information  collected 
bv  this  form  is  used  to  determine 
whether  the  applicant  for  the  benefit 
will  become  a  public  charge  if  admitted 
to  the  United  States. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  44.000  responses  at  20  minutes 
(.333  hours)  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hoursi  associated  with  the 
collection:  14.652  annual  burden  hours. 

If  vou  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
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iiistrumi-iit  with  iiislriu  tiniis   nr 
iidditional  iiiloriii.itiDii,  pliMM'  (  imt.K  I 
Kicharil  A   SId.iii  21)2   Ti  14    i2'n, 
DiriM  tor.  I'uln  v  DiriM  ti\i>s  .uul 
InstriH  tiiins  Mraix  li.  Iiiuim;r.itinii  .mil 
.Nciturali/.atinii  Scrv  u  i'.  I    ,S   1  Jcp.irlincnl 
of  lusticf.  KiiDiii  ;•)  (07,  4^,"i  I  .Str.Tt,  N\V 
\V,ishin>;t()n.  DC  j().-).it)  .\ilililinii,ill\ . 
CDiiuiit'iits  .111(1  iir  Miv;>^i'stici[is  r<'^ar(iiii'4 
thf  iti'm(s)  ( oiit.iini'd  111  thi^  imtK c, 
fs|)c(  i,ill\  ri'^ardiiit;  itic  fNliiii.itcd 
|)ul)li(   tmrdi'ii  ,iiid  .issiK  i.iti'd  rcs[)iiiiM' 
liiiif  m.u  .ilsii  III'  diri'i  ti'il  111  Mr 
Ki(  h.ird  .\   .Slii.in 

lf.idditiuii.il  iiitnrni.itinn  is  rc(|inrfd 
(  niit.ii  tMr  Knhcrt  H   Hriiy;s.  I  ilcir.iiK  r 
Otfii  IT,  I  iiitt'd  St. ill's  I)i'(,,irtiii('iit  lit 
|iisti(  r    liiliinii.ilinii  M.in.ini'inciil  .iiid 
,S('(:iirit\  .St. iff.  histii  I-  M.iii.iLii'ini'iil 
I)iv  isinii.  Siiiti-  H;)(l.  \V,ishiiiL;Ii ill  (  ii-iitiT. 
11)01  c;  Strfi'l.  WV  .  W.islimi^tnii,  DC 
i()5  (I) 

D.ii.-il    M.i\   I'l   jlliKl 

Ki<  hdril  .\   Slo.iii, 

Ihjiiii-tii'rnt  i^lfimiiu  rOtlii  rr.  Drptirtnirnl  of 
Insliir.  Inimignition  tind  Xiitiiniliziition 
Survirer. 

fCRDi..     Il(>    1U)4r,  FiJHcl  5-2.1-00;  H:4r»  , mil 
BILLING  CODE  441(>  ia  M 


NUCLEAR  REGULATORY 
COMMISSION 

Agency  Information  Collection 
Activities:  Proposed  Collection: 
Comment  Request 

AGENCY:  .\ii(  li'.ir  Krmil.il. u \ 

(  ^1  llllllllssli  111  I  \K(    1 

ACTION:  \iitii  !•  nt  (irlliilllL;  \R('.  <l(  turn  ti. 

^uliiiiit  .III  infiirm.itinii  i  njlci  iniii 

iri|i|i'st  III  (  )MH  .111. I  Mijii  It. ill. Ill  1.1 
|iulllli    I  nlllini'lll. 


summary:  ihi'  NRC  is  prop.irint;  n 
siiliiiiitt.ij  til  ( )MH  liir  ri'\  ii'w  .it 
(.(mtiiiiicd  ,i()|irii\  .il  .  it  inlnrm.iii.  iii 
injli'i  tiniis  lllliin  tlir  |irii\  Isimis  III  itli' 
l'.i|H'i\\iirk  Ki'iiui  tMii  ,\i  t  111   I'lT.  144 
ISC   (:li,i|iliT   C.I 

Iiitiirin.iliiiii  |HTl,miiii._;  In  Itif 
ri'i|iiiri'iiHMil  II  I  111'  suliiniiti'il: 

1     77lc  tlllr  I),'  thr  llit'il  iDiltinn 
(  ollfi  timi    \K(    1  nrni   I'l       1  liiplii  .ilmii 
Kr(|Ui'st' 

J    Ciii'iriit  i  >Mli  appii'\{sl  nunibvi 
OMH  tl'io  OOtiti. 

\    I  low  iilifii  thr  ''(ijliu  tioii  i\ 
rr(jiiiir(l   ( )ii  I II  I  ,is|iiii 

4    U7lii  ;s  (ri/iji;r(/  (1/  ^iskt'tl  to  Ifjunt 
liidi\  idii.ils  III'  I  iim|i. mil's  rt'ijiifstm..; 
diK  iiiiH'Ul  du|ilii  .itiiin 

■>    Ihr  nil  ml  >n  III  <itv.\u,i!  ii^i'nnilrnt^ 
lt.,HI)(l 

ti    riw  miinhrr  t>t  hiHirs  ni-rdrd 

lumihllh    til  I  iiiuplrti-  thf  rfllUimi\r!lt  n; 

rrijiirst    1 .  II)')  liiuirs  I  It. .800  liiniis  X 


Odhlinurs  (nrinl  (ir  .ihiuil  4  iniiiulfs  pi-r 
Innii 

Ahslnii  I  This  tiirni  is  iitili/cd  In 
uidi\idu<il  iiicriibiTs  of  tlic  puhlu 
ri'ipii'stin^j  rt'[iri.dii(  turn  iif  piifilud\ 
.i\  .ul.iMt'  dm  iiriii'ttts  in  NKCs 
Ht'.iiiijiMrtcrs  I'lihln   Dm  umriit  Kmirii 
( !i.pii's  of  the  fnnn  .iri'  iilili/fd  h\  tfic 
rrprmiiK  tiiiti  (  niitractiir  tn  ai  c  iiin[)aii\ 
till'  iirdiTs  ,iiid  arc  tht'ii  discardi'd 

Siiliinil.  hv  Iul\  24.  JOOO.  c  mnineiits 
tli.it  .iddri'ss  the  fulinwiiii;  qiicstiiiiis 

1  Is  the  [iropost'd  (iilli'i  tmn  ul 
iiitiirni.itinii  iii'i  t'ssar\  fur  tin'  .\K(^  tn 
prnpcrh  pt'rtiinii  its  tuiii  tmns  '  Dues  tfn' 
iiil'iritialiiin  havt'  pr.ii  tu  .il  iitilit\  ■' 

2  Is  tht'  liurdi'n  rslimati'  mi  urate? 
t    Is  tlii'ri'  a  wav  In  fiihani >■  the 

ipi.ilitv     iitilitx  ,  iind  (  l<irit\  nf  thr 
inliiriu.iliiiii  111  hi'  I  iilh'c  ti'd  ' 

4    lliiv\  (  .111  till'  liiirdt'ii  III  till' 
inli aiii.itii 111  1  iilli'i  tiiin  111'  iiiiniini/.i'd. 
1111  liidint;  thi'  Use  nf  .lutniiiali'il 
(  iillt>(  tmn  ti'i  hiuqui's  nr  hIIht  fnriiis  nl 
iiitiiriiiatirii  ti'(  hiiiilni;\  ' 

.\  I  i'\)\  111  till'  dr. lit  suppnriiiii; 
st.iti '1111 'lit  iii.n  he  \  ii'wi'd  Irt'r  nf  1  h.iri;i' 
.il  Ihi'  \K(:  I'uhlii    Dniuiiii'iil  Kiinill. 
JlJii  L  Stri'.'t.  WV   llnwi'r  li'\i'll. 
\\.isliiiiL;lnii   I)(i  ( )MH  (  h'ar.iinc 
ri'ipii'sts  .ire  av.iilalili'  .it  tlii'  \KC 
\\  .  ulilw  nil'  w  I'll  site  (htip 
•Auu  iiri  i;n\   \KC  rCHL.K.  OMH 
iiidi'x  lltiiili    'I"hi'  dm  iiiili'lll  v\ill  hi' 
.n.iil.ihli'  nil  tht'  \K(.  hmiii'  p.ii;r  siti'  tnr 
M)  da\  s  .ittt-r  till'  Mgii.iturt'  d.ilt'  nl  this 
notice. 

(^immonts  and  rjui'stions  .ifinut  tfn- 
mliirin.ilinn  inlji'itinn  ri'iiuin-mt'iits 
11  MS  hi'  din 'I  ti'd  I'l  I  ill'  \K( :  ( .li'.ir.uii  i' 
( )llii  iT.  Hri'iid.i  In   Shi'ltnn.  C  S    Niu.ji'.ir 
Ki'L;iil,itnr\  (  .niniiiissinn,  I'-t.  Ij.. 

w.isliiimtiin.  D(  jD'rr.-ooDi  h\ 

l.'li'phiiiii'  ,it   till  -4ri    ~2.t  t,  nr  h_\ 
liiliTiii't  fli'c  trniiii    in. Ill  ,it 

iilsit^.\K(:.w)V 

U.iii-ii  ai  Roi  liviJItf.  Marvland.  this  17ih  da\ 
of  May  2000. 

I  III  till'  \'iii  liMT  Kfijiilalon  ('nmniissioii 
liri'nda  |u.  Sheltnn. 

XHC  Clcarancp  OtlicfT.  Office  of  the  Chief 

Infumuitum  ()lfii:fr 

IKK  t)nr  (HV-IHtm.-i  Filed  5-23-00:  »  45  ainj 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  4&-6394-MLA;  ASLBP  No  00- 
777-05-MLA) 

Department  of  ttie  Army,  U.S.  Army 
Research  Laboratory;  Designation  of 
Presiding  Officer 

I'lirsii.mt  In  i1i'Ii'l;.iIiiiii  h\  the 
(  nminissinii.  sri"   17  I'K  liH.ri 0  |Di>(     2'). 
I'irj).  ,md  the  CoimnisMon's 


n'i^ulatuins.  sm-  10  CFK  2  IJOl.  :i  1207. 
iintK  t'  is  tu'rfh\  ^ivcn  tliat   ( 1 )  A  single 
iiirinhtT  i)f  tho  Atomic:  .Saft'ty  and 
Licensing  Boaril  Pant'!  is  dcsi^natt'ii  as 
I'rcsidiiit;  Offu  rr  tn  ride  on  petitions  for 
iiMM'  In  inttTvi'iic  and/or  requt'sts  for 
hfiirint^.  .md  (2)  u[)on  making  thi' 
n-quisitt'  firidinv;s  in  ai  ( iirdanc.c  with  HI 
CFK  2  12()5lhl.  the  f^r.'sidin^Offii.T     / 
\sill  ( (indurt  an  adiiidicatorv  hcariiiL;  in 
till'  fiillii\vin'4  priic:('«'ding 

Di'partnii'iit  nf  the  .-\rniv.  li.S.  Armv 
Kescari  h  Lahoratorw  Deph'tcd 
I  raniuni  Study  .Area  of  the  Transonic 
Range.  .Mx'reicfn  I'rovinp  (iround. 
Mar\  land 

Thi'  hearing;  will  lir  i  onductcii 
[lursu.mt  to  10  (TK  part  2.  subpart  L.  nt 
the  Coniniission's  Kt't;ulations. 

irdornial  Hi-aring  I'ro(  I'durcs  tor 
Adiiidii  .itinns  111  Materials  and  Opi'ratnr 
I.K  riisini;  I'rm  t't'dings  "  This 
prill  ci'dini;  i  niii  crns  a  rt'<|U('st  tor 
hi'.irin^  suhinitti'cf  h\  Abfrdeen  I'mviii'.; 
Crniind  Siqii'rfund  Citizens  Coalition 
(Al'CSCC)   The  request  was  filed  m 
response  to  a  notii c  of  ( (insiiieratmn  hv 
the  Nuclear  Regulator)  Commission 
staff  concerinng  issuani  e  of  an 
.iinendment  to  Sourc  e  .Material  License 
\n  SMH-141   The  application  requests 
del  nmmissinninv;  nt  the  Depleted 

1    r.!!!!!!!!!  Stud\-  .XftM  (1)1  'S.M  of  the 

Ir.insniiK   Ranj^e  at  the  Department  ol 
the  .\riii\  s  U.S.  Armv  Resean  h 
L,ihnr.itiir\  fai  ilit\  in  .\herdeen  Prnv  inu 
(iinund.  Marsland  The  nolK.e  nt 
I  onsider.itinii  of  tfie  a[)[)li(  atiiin  and 
iippnrtiinitv  tnr  hearint;  was  pulilished 
in  the  Federal  Register  at  1)5  FR  17.321 
(M.ir    U.  _'00()1 

The  I'residini;  ( )ffii  er  in  this 
prm  eedjiii;  is  .XdininistratiM-  judtje  Ivan 
\V.  Smith  Pursuant  to  tlie  [irovisions  of 
IOC  FR  2  7L'2.  2  1204,  Administrative 
Iiid^i'  Thniii.is  D  Murphv  has  heen 
appointeij  to  assist  the  Presiding;  Officer 
in  t.ikinu  esideiK  e  ,md  in  [irepanng  a 
suitahh'  rei  nrd  for  re\iew 

.\ll  I  nrri'spmideiK  e.  documents,  .md 
nthi'r  111. lien. lis  shall  he  filed  with 
Indices  .Smith  ,md  Murplu  in 
.!( I  nrd. UK  e  with  10  CFR  2  12():c  'Hieir 
.iddii'ssi's  .ire 

Administr.itive  Iiidi;!'  I\-,m  W   .Smitti, 
Presiding  Offii  er.  .Mnniii   Safetv  and 
l.H  I'lising  Hn.ird  Piinel.  CS,  N'licle.ir 
Regul.itor\  (iommission.  Washington, 
I)  C   JO.')."i.=)-00()] 

.\dmmisir.iti\"  ludge  Thomas  D. 
Murpln.  Special  Assistant.  Atomic 
S.itetN  .md  Licensing  Board  Panel. 
1    S   \uc  lear  Regulator\'  Commission, 
Washington.  D.t:.  205.'j5-O001 
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Issued  at  Ro(.kville.  Marvland.  this  18lh 
da>  of  May  2000 
G.  Paul  Bollwerk  III. 
l^hiff  Administmtivf  Judgf.  Atomic  Safety 
iiud  Ltci'nsinfi  Board  Pant'! 
|FK  Doc  .  00-  l.i059  Filed  ^)-2:<-00;  H:4S  am] 
BILUNG  CODE  7$90-01-  P 

NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Nuclear 
Waste;  Notice  of  Meeting 

The  Advisory  Committee  on  Nuclear 
Waste  (ACmV)  will  hold  its  n9th 
meeting  on  June  13-15,  2000,  Room  T- 
2B3,  11545  Rockville  Pike.  Rockville, 
Maryland. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  schedule  for  this  meeting  is  as 
follows: 

Tuesday.  June  13.  2000 — 8:30  a.m.  Until 
5:00  p.m. 

A.  8:30  a.m.-10:30  a.m.:  ACNW 
Planning  and  Procedures  ((Open) — The 
Committee  will  consider  topics 
proposed  for  future  consideration  by  the 
full  Committee  and  Working  Groups. 
The  ACNW  will  discuss  planned  lours 
and  ACNW-related  activities  of 
individual  members. 

B.  10:45  a.m.-l2:30  p  m:  Low  U'vel 
Waste  Branch  Technical  Position  on 
Performance  Assessment  (Open) — The 
Committee  will  review  and  provide 
comments  on  the  final  draft  version  of 
this  branch  technical  position  (BTP). 
The  NRC  staff  will  discuss  the 
resolution  of  public  comments  received 
on  the  BTP. 

C.  1:30  p.m.-3:00  p.m.:  West  Valley 
Policy  Public  Comments  (Open) — The 
Committee  will  hear  and  discuss  public 
comments  on  the  West  Valley 
Demonstration  Project  decommissioning 
plan.  The  Committee  will  discuss  the 
current  status  of  the  license  termination 
plan  with  representatives  of  the  NRC 
staff. 

D.  3:15  p.m.-5:00  p.m.:  Prepare  for 
the  S'ext  Public  Meeting  with  the 
Commission  (Open)— The  ACNW  will 
begin  preparation  for  the  next  public 
meeting  with  the  Commission.  Potential 
topics  for  discussion  include:  .NRC's  10 
CFR  part  63.  Disposal  of  High-Level 
Radioactive  Waste  in  a  Proposed 
Geological  Repository  at  Yucca 
Mountain,  Nevada:  the  recent 
Committee  advice  on  the  control  of 
solid  material:  highlights  of  the 
Committee's  recent  European  trip;  the 
Defense  In-Depth  philosophy:  and  the 
ACNW's  2000  Action  Plan. 


Wednesday,  lune  14,  2000 — 8:30  a.m. 
Until  5:00  p.m. 

E.  8:30  a.m.-10:30  a.m.:  Proposed 
Yucca  Mountain  Repository  Design 
Features  (Open) — Representatives  of  the 
DOE  will  present  the  status  of  the 
design  for  the  proposed  high-level  waste 
repository  at  Yucca  Mountain.  The 
latest  engineered  features  will  be 
discussed. 

F.  10:45  a.m. -12 .30  p.m.:  Department 
of  Energy's  (DOEj  Repository,-  Safety 
Strategy — Representatives  of  the  DOE 
will  discuss  the  safety  strategy  for  the 
proposed  Yucca  Mountain  high-level 
waste  repository.  This  may  include  a 
comparison  of  their  principal  factors 
associated  with  the  proposed  repository 
to  the  NRC  staffs  list  of  Key  Technical" 
Issues.  There  will  also  be  a  summary  of 
Yucca  Mountain  specific  siting 
guidelines  in  10  CFR  part  963. 

G.  1:30  p.m.-3:00  p.m.:  Status  of  the 
.\'RC  LLW  Program  (Open)— The 
Committee  will  review  the  status  of  the 
NRC's  low-level  radioactive  waste 
program  with  representatives  of  the 
NRC  staffs  Uranium  Recoverv  and  Low- 
Level  Waste  Branch. 

H.  3:15  p.m. -5 .00  p.m.:  Preparation  of 
ACXW  Reports  (Open)— The  Committee 
will  discuss  planned  reports  on  the 
following  topics:  NRC's  plans  to  provide 
sufficiency  comments  on  the  DOE's  Site 
Recommendation  Considerations 
Report:  the  Use  of  Defense  In-Depth 
philosophy:  Risk-Informed  Approaches 
to  Nuclear  Materials  Regulatory 
Applications:  Comments  on  the  LLW 
B'TP  on  Performance  Assessment:  High- 
Lights  of  the  ACNW  Visit  to  the  U.K. 
and  France:  and  comments  on  draft 
regulatory  guides.  DG— 1067. 
"Decommissioning  of  Nuclear  Power 
Reactors"  and  DG-1071,  "Standard 
Format  and  Content  For  Post-Shutdown 
Decommissioning  Activities.  " 

Thursday,  June  15.  2000 — 8:30  a.m. 
Until  5:00  p.m. 

1.  8:30  a.m. — 9:30  a.m.:  Meeting  Mith 
the  Director  of  the  Division  of  Waste 
Management.  Office  of  Nuclear  Material 
Safety  and  Safeguards  (Open) — The 
Committee  will  meet  with  the  Director 
to  discuss  items  of  mutual  interest. 

I.  9:30  a.m.-IO.OO  a.m.:  DG-1067  and 
DG-1071— The  ACNW  will  consider 
two  draft  regulatory  guides,  DG-1067, 
"Decommissioning  of  Nuclear  Power 
Reactors,"  and  DG-1071,  "Standard 
Format  and  Content  for  Post-Shutdown 
Decommissioning  Activities." 

K.  10:00  a.m.-2:00  p.m.:  Complete 
ACMV  Reports  (Open) — Complete 
preparation  of  ACNW  reports  noted  in 
item  H. 

L.  2:00 p.m.-3:00 p.m.: Miscellaneous 
(Open)— The  Committee  will  discuss 


miscellaneous  matters  related  to  the 
conduct  of  Committee  and 
organizational  activities  and  complete 
discussion  of  matters  and  specific  issues 
that  were  not  completed  during 
previous  meetings,  as  time  and 
availability  of  information  permit. 

Procedures  for  the  conduct  of  and 
participation  in  ACNAV  meetings  were 
published  in  the  Federal  Register  on 
September  28.  1999  (64  FR  52352).  In 
accordance  with  these  procedures,  oral 
or  written  statements  may  be  presented 
bv  members  of  the  public,  electronic 
recordings  will  be  permitted  only 
during  those  portions  of  the  meeting 
that  are  open  to  the  public,  and 
questions  may  be  asked  only  by 
members  of  the  Committee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notifv' 
Richard  K.  Major.  ACNW.  as  far  in 
advcmce  as  practicable  so  that 
appropriate  arrangements  can  be  made 
to  schedule  the  necessary  time  during 
the  meeting  for  such  statements.  Use  of 
still,  motion  picture,  and  tele\-ision 
cameras  during  this  meeting  will  be 
limited  to  selected  portions  of  the 
meeting  as  determined  by  the  ACN^V 
Chairman.  Information  regarding  the 
time  to  be  set  aside  for  taking  pictures 
mav  be  obtained  by  contacting  the 
.•\CNW'  office,  prior  to  the  meeting  In 
view  of  the  possibility  that  the  schedule 
for  ACN'^V  meetings  may  be  adjusted  bv 
the  Chairman  as  necessary  to  facilitate 
the  conduct  of  the  meeting,  persons 
planning  to  attend  should  notif\'  Mr. 
Major  as  to  their  particular  needs. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  canceled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefore  can  be 
obtained  bv  contacting  Mr.  Richard  K. 
Major.  ACNW  (Telephone  301/415- 
7366).  between  8:00  A.M.  and  5:00  P.M. 

EDT. 

ACNW  meeting  notices,  meeting 
transcripts,  and  letter  reports  are  now 
available  for  downloading  or  reviewing 
on  the  internet  at  http;//www. nrc.gov/ 
ACRSACNW 

Videoteleconferencing  service  is 
available  for  observing  open  sessions  of 
ACNW  meetings.  Those  wishing  to  use 
this  service  for  observing  ACN"W 
meetings  should  contact  Mr.  Theron 
Brown.  ACN^V  Audiovisual  Technician 
(301/415-8066).  between  7:30  a.m.  and 
3:45  p.m.  EDT  at  least  10  days  before  the 
meeting  to  ensure  the  availability  of  this 
service.  Individuals  or  organizations 
requesting  this  service  will  be 
responsible  for  telephone  line  charges 
and  for  providing  the  equipment  and 
facilities  that  thev  use  to  establish  the 
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vide()t«ltK:i)iifHrencing  link.  The 
availability  of  vidcotcleconfcroncins 
servi(.(is  is  not  miarantt^tnl 

D.ili'il    Vl.n   1  ~    JIKIO. 
Andrew  L.  Bales, 

.■\il\  /son  (  '.iiivnwttrr  Mii!ui\ii'nifti!  i  Uln  rr 
|FK  I)n(    0(1-1  llHil  I  iKmI  '.    J  I   (Ml   H  4  .  ,ini| 
MLLINO  CODE  7SaO-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards;  Meeting  Notice 

In  accordance  with  the  piirpo.sivs  of 
sections  29  and  lH2h.  of  the  Atomii: 
Energy  Act  (42  U.S.C.  2():}9.  22321)).  the 
Advisory  (kimmittee  on  Reactor 
Safeguards  will  hold  a  meeting  on  junf' 
7-9,  2000,  in  Conference  Room  T-2B.1. 
11545  Rockville  Pike,  Rockvdle. 
Maryland.  The  date  of  this  me(!ting  was 
previously  published  in  the  Federal 
Register  on  Thursday.  October  14,  1999 
(B4  PR  55787) 

Wednesday.  |une  7.  2000 

H:JO  A  M-HJ5  A  M    ()f>fninii 
Hf  marks  bv  tbr  AC^RS  (.Tiinr/na/i 
(Open) — Tht^  .KdRS  (ihairman  will  make 
opening  r(!marks  regarding  the  (ondiii  t 
of  the  me«?ting 

8:.}5  AM  -10  (ID  A  M    Proposed 
Hfsnhition  of  CifinTii  Siilrtv  Issttr- 1  7. 1  A. 
"Spent  Furl  Stonitir  ['do!  tor  ( fpiTiitini^ 
Ffuilities"  (Open) — Thf  (iommittcc  uill 
hear  presentations  by  ,ind  hold 
discussions  with  represent, itiM's  i if  tlie 
NR(!  staff  regarding  the  [iropnsed 
resolution  of  (JentTK   .Safet\  Issue  17  i.\ 

10  tj  A  M  -1 1  43  A  M    Rfi^uldton 
hftectivencss  of  thr  Stdlion  Hlai  kaut 
fliilf  (Open) — The  Committee  will  hear 
[)r(!seiitations  bv  .iiid  hubi  di>»(  ussiinis 
with  representatives  nf  the  NRC  staff 
regarding  the  results  of  the  review 
performed  by  the  staff  to  determine  the 
regulatorv  eff(u  tiveness  of  the  St.ilinn 
Blackout  Rule 

12:45  P  M  -J  1.1  P  M    Propos,',i  l-iinil 
Standiinl  Prvit-u  Phin  Sf(  tioii  und 
fle,t,'i//(i/r)rv  (hiiilr  A^.sck  uitrd  with  thr 
Hrvisrd  Soiin  i-  Trnn  Pidr  (( )peii) — The 
(iommitlee  will  hear  present, itioiis  h) 
and  hold  disc  ussions  with 
n'presentatives  of  the  NRC  staff 
regarding  the  proposed  final  .Stand, ird 
Rt?view  iM.iii  .Section  .ind  Regul,il(ir\ 
taiide  asso(  latt-d  with  the  appln  .itmn  of 
the  revised  source  term  for  oper.iting 
nuclear  power  |)l.inls 

2  .10  P  M  -4  .10  P  M     .\sscss;nr;ir  ii/ 
thr  Qiiiditv  ol  /Vri/)(i/);//sf;i   Risk 
.■\.s.sfss;ne/)fs  tPRA'^l  (( )pen)  — The 
C^ommittee  will  hear  present. ilmns  b\ 
and  hold  dis(  iissions  wilh 
ri!presentati\es  of  the  NRC  stall 


regarding  the  staffs  proposal  to  address 
PRA  qualitv  until  the  industrv  standards 
have  been  completed,  including  th(! 
potential  role  of  industrv  PRA 
certification  process. 

4  JO  P. M -5:30  P.M.:  Brviik  and 
Prrpamtion  of  Draft  ACRS  Reports 
(Open) — Cognizant  A('R.S  members  will 
prepare  draft  n-ports.  as  needed,  for 
consid(!ration  by  the  full  (-ommittee. 
5:30  P. M -7:00  PM     Discussion  of 
Profxised  A('RS  Reports  (Open) — The 
Committee  will  di.scuss  proposed  ACRS 
n^ports  on  matters  considered  during 
this  m(?eting. 

Thursday.  lune  8.  2000 

H  30  AM -8:35  A  St    Opening 
Renuirks  bv  the  Ai^RS  Cbiiirman 
(Open) — The  .-VCRS  Chairman  will  make 
opening  remarks  regarding  the  conduct 
of  the  meeting. 

H  35  AM -10  00  AM    Performance- 
Based  Ref^ulatorx'  Initiatives  (Opt?n) — 
The  ("ommittee  will  hear  presentations 
by  and  hold  discussions  with 
represtmtatives  of  the  NRC.  staff 
n^garding  a  draft  Commission  Paper 
associated  with  performance-based 
regulati'r\-  initiatives  and  related 
matters 

10  15  AM  -1 1  JO  A  M    I'sr  i>t 
Indiistn'  Initiatives  in  the  Regulaton' 
Pnx  i-ss  (Open) — The  Committee  will 
hear  prest^ntations  b\'  and  bold 
discussions  with  representatives  of  the 
NR( :  staff  regarding  use  of  industry 
initi,iti\t's  in  the  n^gulatorv  process. 

1 1  30  A.M-U  00  Soon  Safetv 
(Ailtiirr  at  Oprnitinii  Xiu  tear  Power 
Plants  (Open) — The  Committee  will 
hiMr  a  presentation  b\  and  bold 
discussions  with  Mr  Soreiisen,  ACRS 
Senior  I'ellow.  regarding  the  safety 
iiilture  at  operating  iuk  lear  power 
pi. lilts 

;  OOP  M  -I  30  PM    Visit  lo  Davis 
Hrssr  \ui  Irar  Power  Plant  and  Mertim^ 
with  XRC  Region  III  Personnel  (( )[)en) — 
The  t Committee  will  he.ir  ,1  presentation 
bv  .111(1  hold  disi  ussions  with  .Mr  .Singh. 
.\CKS  Senior  Staff  Ijigineer,  regarding 
the  proposed  s(  hedule  for  touring  the 
D.ivis  Besse  \'u(  le.ir  Power  Plant, 
spec  itic    pl.uit  .ire.is  to  be  \  isltecj. 

proposed  topic  s  for  ciisc  iission  with 
representatives  of  the  licensee,  .md  the 
\RC  Region  III  Ofbce 

1  30  P  M  -J  110  P  M    Propo^rd  Plan 
and  Assianmrnts  tor  Reviewiim  l.u  ensr 
lirnrwal  (iiiidam  f  Documents  (Open) — 
riie  ( .ommittee  will  disi:uss  the 
prci[)osed  plan  .incl  member  .(ssigiunents 
for  rev  lewing  the  he  erise  renewal 
guid.iiic  e  documents  (Stand.ird  Revitnv 
Plan.  Regulatory  (aiide,  ,uid  Cenerit 
Aging  Lessons  Learned  II  Report) 

2  00PM -J  15  PM    Reioiuiliationot 
ACRS  (Atminents  and 


Recommendations  (Open) — The 
Committ(H'  will  discuss  the  responses 
from  the  NRC  E.xecutivt?  Dir(H:tor  for 
Operations  (EDO)  to  comments  and 
recommendaticms  inc:luded  in  rtH;ent 
ACRS  rt'ports  and  letters  The  EDO 
responses  are  expected  to  be  made 
available  to  the  Committee  prior  to  the 
meeting 

2:15  P M-3:00  PM  :  Future  ACRS 
Activities/Report  at  the  Planning  and 
Procedures  Subcommittee  (Open) — The 
Clommittee  will  discuss  the 
recommendations  of  the  Planning  and 
Procedures  Subcommittee  regarding 
items  proposed  for  consideration  by  the 
full  Committee  during  future  meetings. 
Also,  it  will  hear  a  report  of  the 
Planning  and  Procedures  Subcommittee 
on  matters  related  to  the  conduct  of 
ACRS  business,  and  organizational  and 
personnel  matters  relating  to  the  ACRS. 

3:00  PM-4:00  PM  :  Break  and 
Preparation  nf  Draft  ACRS  Reports 
(Open) — (Cognizant  AC^RS  members  will 
prepare  draft  reports,  as  needed,  for 
consideratitm  by  the  full  Committee. 

4  00  P.M-7  do  P  M  :  Discussion  of 
Proposed  ACRS  Reports  (Open) — The 
Committee  will  discuss  proposed  .^CRS 
reports. 

Friday,  |une  9.  2000 

H:30  A.M.-2  30  PM  :  Discussion  of 
Proposed  ACRS  Reports  (Open)— The 
Committee  will  continue  its  discussion 
of  proposed  ,\("R,S  reports. 

2  30  P  M-3()0  PM    Miscellaneous 
(Open) — The  Committee  will  discuss 
matters  relat(>d  to  the  conduct  of 
Committi^e  activities  and  matters  and 
specifu:  issues  that  were  not  completeci 
during  pre\ious  meetings,  as  time  and 
availability  of  mformaticm  permit. 

Procedures  for  the  conduct  of  and 
partit  ipation  m  .XC'RS  m(>etings  were 
[)ublished  in  the  Federal  Register  on 
September  2H.  1999  (B4  PR  52353).  In 
.!(  cordance  with  these  pnjcedures.  oral 
or  w  ritten  views  mav  be  presented  by 
members  of  the  public,  including 
representative's  of  the  nuclear  industrv. 
Electronic  rec  cirdings  will  be  permitted 
only  during  the  open  [)ortions  of  the 
meeting  and  (questions  may  be  asked 
only  by  members  of  the  tkimmittee.  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
Mr  .Sam  Duraiswamy.  ACIRS,  five  days 
before  the  meeting,  if  possible,  so  that 
.i[)propriate  arrangements  can  be  made 
to  allow  necessary  time  during  the 
meeting  for  such  statements.  Use  of  still, 
motion  picture,  and  television  cameras 
during  this  nuM'ting  may  be  limited  to 
selected  portions  (5f  the  meeting  as 
determined  by  the  (Chairman. 
Information  regarding  the  time  to  be  set 
aside  for  this  purpose  mav  be  obtained 
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by  contacting  Mr.  Sam  Duraiswamy 
prior  to  the  meeting.  In  view  of  the 
possibility  that  the  schedule  for  ACRS 
meetings  may  be  adjusted  by  the 
Chairman  as  necessary  to  facilitate  the 
conduct  of  the  meeting,  persons 
planning  to  attend  should  check  with 
Mr.  Sam  Duraiswamy  if  such 
rescheduling  would  result  in  major 
inconvenience. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  canceled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor,  can  be 
obtained  by  contacting  Mr.  Sam 
Duraiswamy  (telephone  301/415-7364), 
between  7:30  a.m.  and  4d5  p.m..  EDT. 

ACRS  meeting  agenda,  meeting 
transcripts,  and  letter  reports  are 
available  for  downloading  or  viewing  on 
the  internet  at  http://www.nrc.gov/ 
ACRSACNW. 

Videoteleconferencing  ser%'ice  is 
available  for  observing  open  sessions  of 
ACRS  meetings.  Those  wishing  to  use 
this  service  for  observing  ACRS 
meetings  should  contact  Mr.  Theron 
Brown.  ACRS  Audio  Visual  Technician 
(301-415-8066).  between  7:30  a.m.  and 
3:45  p.m..  EDT.  at  least  10  days  before 
the  meeting  to  ensure  the  availability  of 
this  service.  Individuals  or 
organizations  requesting  this  service 
will  be  responsible  for  telephone  line 
charges  and  for  providing  the 
equipment  facilities  that  they  use  to 
establish  the  videoteleconferencing  link. 
The  availability  of 
videoteleconferencing  services  is  not 
guaranteed. 

Hated:  Mav  IH.  liOOO. 
.\ndrew  L.  Bates, 

Advison,  Committee  Management  Officer 
|KR  Dot    00-i;i06()  Filed  5-n-()Q:  8:4.5  ami 
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NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards,  Joint  Meeting  of  the 
Subcommittees  on  Plant  Operations 
and  Fire  Protection;  Notice  of  Meeting 

The  ACRS  Subcommittees  on  Plant 
Operations  and  Fire  Protection  will  hold 
a  joint  meeting  on  June  14.  2000.  NRC 
Region  III  Office,  801  Warrenville  Road. 
Lisle.  Illinois. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 


Wednesday,  June  14,  2000 — 8:30  a.m. 
Until  the  Conclusion  of  Business 

The  Subcommittees  will  discuss  items 
of  mutual  interest  with  the 
representatives  of  NRC  Region  III  Office, 
including  plant  performance  review- 
process,  implementation  challenges 
associated  with  the  revised  inspection 
and  assessment  programs,  and  fire 
protection  issues.  The  purpose  of  this 
meeting  is  to  gather  information, 
analyze  relevant  issues  and  facts,  and  to 
formulate  proposed  positions  and 
actions,  as  appropriate,  for  deliberation 
by  the  full  Committee. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman  and  written  statements  will 
be  accepted  and  made  available  to  the 
Committee.  Electronic  recordings  will 
be  permitted  only  during  those  portions 
of  the  meeting  that  are  open  to  the 
public,  and  questions  may  be  asked  only 
by  members  of  the  Subcommittees,  their 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notif\- 
the  cognizant  ACRS  staff  engineer 
named  below  five  days  prior  to  the 
meeting,  if  possible,  so  that  appropriate 
arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittees,  along  with 
any  of  their  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittees  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  Region 
III  Office,  and  other  interested  persons 
regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  canceled  or  rescheduled,  and 
the  Chairman's  ruling  on  requests  for 
the  opportunity  to  present  oral 
statements  and  the  time  allotted 
therefor,  can  be  obtained  by  contacting 
the  cognizant  ACRS  staff  engineer.  Mr. 
Amarjit  Singh  (telephone  301/415- 
6899)  between  7:30  a.m.  and  4:15  p.m. 
(EDT).  Persons  planning  to  attend  this 
meeting  are  urged  to  contact  the  above 
named  individual  one  or  two  working 
days  prior  to  the  meeting  to  be  advised 
of  any  potential  changes  to  the  agenda, 
etc.,  that  may  have  occurred. 

Dated:  May  17.  2000. 
Richard  K.  Major, 

Acting  Associate  Director  for  Terbniral 
Support.  ACRS/ACWV. 
|FR  Doc.  00-13062  Filed  5-2.1-00;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Nuclear 

RegulatoPi'  Commission. 

DATE:  Weeks  of  May  22.  29.  June  5.  12. 

19.  and  26.  2000. 

PLACE:  Commissioners'  Conference 

Room.  11555  Rockville  Pike.  Rockville, 

Maryland. 

STATUS:  Public  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  May  22 

Thursday.  May  25 

8:30  a.m.  Briefing  on  Operating  Reactors 
and  Fuel  Facilities  (Public  Meeting) 
(Contact:  foe  Shea.  301-415-1727) 

10:15  a.m.  Briefing  on  Status  of  Regional 
Programs.  Performance  and  Plans 
(Public  Meeting)  (Contact:  loe  Shea. 
301-^15-1727) 

1:25  a.m.  Affirmation  Session  (Public 
Meeting) 

a:  Hydro  Resources.  Inc.,  Docket  No.  40- 
8968-ML,  Memorandum  and  Order 
(Financial  Assurance  for 
Decommissioning  Issues).  LBP-99- 
13.  49  NRC  233  (March  9.  1999); 
and  Memorandum  and  Order 
(Motion  to  Hold  in  Abeyance). 
LBP-99-40  (October  19.  1999);  and. 

b:  Final  Rule:  "Elimination  of  the 

Requirement  for  Noncombustible 
Fire  Barrier  Penetration  Seal 
Materials  and  Other  Minor 
Changes"  (10  CFR  Part  50)  (WITS 
199800128)  (Contact:  Ken  Hart. 
301-415-1659) 

1:30  p.m.  Briefing  on  Improvements  to 
2.206  Process  (Public  Meeting) 
(Contact:  Andrew  Kugler.  301-415- 
2828) 

Week  of  May  29 — Tentative 

Tuesday.  May  30 

9:25  a.m.  Affirmation  Session  (Public 
Meeting)  (If  needed) 

Week  of  June  5 

There  are  no  meetings  scheduled  for 
the  Week  of  June  5. 

Week  of  June  12 — Tentative 

Tuesday.  lune  13 

9:25  a.m.  Affirmation  Session  (Public 
Meeting)  (If  needed) 

9:30  a.m.  Meeting  with  Organization  of 
Agreement  States  (OAS)  and 
Conference  of  Radiation  Control 
Program  Directors  (CRCPD)  (Public 
Meeting)  (Contact:  Paul  Lohaus. 
301-415-3340) 

1:00  p.m.  Meeting  with  Korean 

Peninsula  Energy  Development 
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I)f[),irtiiii'iil  (I'uIiIk   Mi'ctini;! 

((;nilf,i(  t    Dnnil,)  {.ll.lIK'V.    1(11    A  1')- 

IVV'fA.  i>j  lutw  19 — Ifnliitive 
TuHsdav.  luno  21),  2000 

9:2.'>  a  in   Affirmation  Se.ssioii  (I'uhlu 

Mft'tin^)  (If  nt'f'dcd) 
9:30  a. Ill   Hriffiii^  on  l-'inal  Kulc — F'.irt 

70 — Kcgiilating  P"u(?l  (a'(  It'  F.k  ditins 

(Public  Mnetinn) 
1:30  p  m.  Briefing  on  Kiskdnfurmed  fart 

50.  Option  3  (Public  Meeting) 

Wffk  of  lime  26 — Trntativr 

Tht>re  arn  no  nu-cfings  schedulfd  for 
the  Week  of  lunc  2»). 

•THE  .SCHEDULF  FOR  COMMLS.SION 
MEETINGS  IS  SDBIEtrT  TO  {:HAN(;E 
ON  SHORT  NOTICE  TO  VERIFY  THE 
STATUS  OF  MEETINGS  CALL 
(RECt)RDINC)— (301)  41.5-1292. 
CONTACT  PERSON  FOR  MORE 
INFORMATION:  Bill  Hill  (301)415- 
1661. 

The  NRC  (lomnii.s.sion  Meeting 
Schedule  can  be  found  on  the  Internet 
at:  http://wvvw.nrc.gov/SECY/smj/ 
schedule. htm 

This  notice  is  distributed  by  mail  to 
several  hundred  subscribers,  if  you  no 
longer  wish  to  receive  it.  or  would  likt; 
to  be  added  to  it.  please  ( iintact  the 
Office  of  the  Secretary,  Attn:  Operations 
Branch,  Washington,  DC.  20555  (301- 
415-1661)   In  addition,  distribution  of 
this  meeting  notice  over  the  Internet 
system  is  available.  U  you  are  interested 
in  rei:eiving  this  Ciommission  meeting 
schedule  electronically,  please  .send  an 
electronic  message  to  wmh@nrc  gov  or 
dkvvwnrc  gov. 

Dated:  Mav  ly.  ^(100. 
William  M  Hill.  |r., 

Sr<  \    /'nj(  A./;il,'  (  >llli  ri.  (  >ltirr  ,it  thr  Sci  fftiin,' 
IFK  1)(M     on-    1  n')l   I-iI-mI  ')    _'^-()(l    1    Ih  priii 
BILLING  CODE  7S9&-01   M 


NUCLEAR  REGULATORY 
COMMISSION 

Indiana  Michigan  Power  Company, 
Donald  C.  CooK  Nuclear  Plant,  Units  1 
and  2;  Notice  of  Correction  to  Biweekly 
Notice  of  Issuance  of  Amendments  to 
Facility  Operating  Licenses 


On  Mav  17.  2000  (65  FR  31364).  the 
Federal  Register  published  the 
Biweekly  Notice  of  Applications  and 
Amendments  to  Operating  Licen.ses 
Involving  No  Significant  Hazards 
Considerations  On  page  3i:i64.  under 
Indiana  Michigan  Power  Company. 
Docket  Nos.  50-315  and  50-.n6.  ihe 


.iini'iidinent  number  w,is  ini  urrei  tl\ 
nott'd  It  sliouhl  read,  ■Anu'iidment 
Nos  :  244  and  225. 

DHlf.l  .11  K(i(  kvillp,  MarvUnH  tins  iHlh  liav 
of  Mav  JO(M) 

lor  llu'  Nut  Umt  Kegiilat()r\  Commission 

|nhn  f.  Slanx. 

srnicr  h'riijfri  Mcimigfr,  Section  1.  Proicrt 
lhrr(  tonilf  III  Division  of  Lu  rn<iinii  Pmii'i  t 
Miuuiiirinrn!.  ( ^tfiif  of  \'iii  Irar  Ht>u  tar 
liiXiil'itmn 

liKD'ii     (KI-nOM  I  lU'ci  ')-J  (-Oil    H  45, mil 
BILLING  CODE  7S«M>1   P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Releasa  No.  34^2786:  File  No.  SR-Amex- 
99-49] 

Self-Regulatory  Organlzatons; 
American  Stock  Exchange  LLC;  Order 
Partially  Approving  Proposed  Rule 
Change  Relating  to  Investment  Series 
of  the  IShares  Trust  Based  on  Foreign 
Stock  Indexes 

May  15,  2000 

I.  Introduction 

On  December  28,  1999,  the  American 
Stock  E.xchange  LLC  ("Ame.x"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")  1  and  Rule  19b-4 
thereunder,-  a  proposed  rule  change 
ndating  to  listing  and  trading 
investment  series  of  the  iShares  trust 
based  on  foreign  stock  indexes.  The 
proposed  rule  change  was  published  for 
i:omment  in  the  Federal  Register  on 
March  28,  2000. '  No  comments  were 
reccMved  on  the  proposal.  This  order 
approves  the  proposed  rule  c:hange  with 
respect  to  the  iShares  S&P  Europe  350 
Index  Fund  and  the  iShares  S&P'TSE  60 
Fund. 

II.  Description  of  the  Proposal 

The  Exchange  proposes  to  list  and 
trade  under  Amex  Rules  1000  et  sfq  the 
following  investment  series  (each  a 
"Fund"  and  collectively,  the  "Funds") 
of  the  iShares  '''^'  Trust  •*  ("Trust")  based 
on  indexes  (referred  to  herein  as 

Tnderlying  Indices")  comprised  in 
whole  or  part  of  etjuity  securities  issued 


'  15  I!  .sc  :'8s(t))li) 

•  irCFR  240  IHtH 

'  .Sf< unties  ExrhHiiRc  Act  Release  No  42543 
IVtrtn  h  17    2(XK)).  h5  KK  IM  1,1 

*  The  Trust  has  filed  with  the  Coinmission  au 
Appliialinn  fur  Orders  (    .^ppluHli'in    I  viiuier 
Sertioiis  b((  )  ami  17(h)  uf  the  Investment  ClonipHns 
Act  of  m40  (1440  A(  II  HS  amende,!,  fr.r  the 
(Hirpiise  i)f  exeniplifiK  the  1  rust  from  various 
provisKins  of  the  m4()  .^l  t  and  .\mex  Rules 
Ui'Teunder  (File  No   8i:;-l  1548] 


b\  foreign  issuers  as  follows:  (1)  i.Shares 
S*<P  Europe  350  Index  Fund  and  (2) 
iShares  S«cP'TSE  60  Fund   Amex  Rules 
lOOOA  I't  set/  appl\  to  Index  Funds 
.shares. 

In  addition  to  the  Funds  listed  abov(>. 
the  Trusts  1940  A(  t  ext>mptive 
applu  ation  requests  that  the  exemptive 
relief  sought  in  the  Application  apply  to 
Funds  (referred  to  herein  as  "Additional 
Funds")  based  on  the  following  indexes: 
(1)  S«tP  Euro  Index;  (2)  Dow  Jones 
Global  Media  Sector  Index;  (3)  Dow 
Jones  Global  Pharmaceuticals  Sector 
Index:  and  (4)  Dow  Jones  Global 
Telecommunications  Sector  Index. 
Funds  on  these  indexes  will  not  be  the 
subject  of  the  Trust's  initial  registration 
statement,  which  will  cover  the  iShares 
S&P  Europe  350  Index  Fund  and  the 
iShares  S&P'TSE  60  Fund.  The 
Exchange  proposes  to  list  and  trade  the 
Additional  Funds,  listed  above,  that  are 
the  subject  of  the  Trust's  1940  Act 
exemptive  application  after  an  effective 
registration  statement  is  in  place  for 
those  funds.  All  de.scriptions  herein  that 
apply  to  the  two  proposed  iShares 
Funds  also  applv  to  the  Additional 
Funds. 

A  detailed  description  of  each 
Underlying  Index  for  the  Funds  and  the 
Additional  Funds,  as  prepared  by  the 
compilers  of  the  Underlying  Indices,  is 
available  in  the  C>ommission's  Public 
Reference  Room  as  Exhibit  B.  These 
descriptions  include  information 
regarding  component  selection  criteria, 
issue  changes,  index  maintenance, 
index  availability,  index  description, 
and  industry  group  distribution  by 
market  capitalization. 

"Passivf"  or  Indexing  Investment 
Approach 

The  investment  objective  of  each 
Fund  is  to  provide  investment  results 
that,  before  expenses,  correspond 
generally  to  the  price  and  yield 
performance  of  companies  in  the 
Underlying  Index.  In  seeking  to  achieve 
the  respective  investment  objective  of 
each  Fund.  Barclays  Global  Fund 
Advisors,  ("the  Advisor"),  will  utilize 
some  variety  of  "passive  "  or  indexing 
investment  approach.  Certain  Funds 
will  use  a  replication  strategy  bv  which 
an  index  fund  seeks  to  match  an 
Underlying  Index's  performance,  before 
fees  and  expenses,  by  buying  and  selling 
all  of  the  Underlying  Index's  securities 
in  the  same  proportion  as  they  are 
reflected  in  the  Underlying  Index.  These 
funds  reserve  the  right  not  to  invest  in 
every  security  in  the  Underlying  Index 
if  the  Adviser  believes  it  is  not  practical 
to  do  so  under  the  circumstances.  It  is 
anticipated  that  the  iShares  S&P/TSE  60 
Fund  will  use  a  replication  strategy. 
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Representative  Portfolio  Sampling 
Approach 

Other  Funds  may  not  hold  all  or  most 
of  the  securities  in  the  L'nderlying  Index 
("Ojmponent  Securities").  This  may  be 
the  case,  for  example,  when  there  are 
substantial  costs  involved  in  compiling 
an  entire  Underlying  Index  basket  that 
contains  scores  of  Component  Securities 
or.  in  certain  instances,  when  a 
Component  Security  is  illiquid.  In  cases 
such  as  these,  a  Fund  will  attempt  to 
hold  a  representative  sample  of  the 
Component  Securities  in  the  Underlying 
Index,  which  will  be  selected  by  the 
Adviser  utilizing  quantitative  analytical 
models  in  a  strategy  known  as 
"representative  portfolio  sampling.  "  It  is 
anticipated  that  the  iShares  S&P  Europe 
350  Index  Fund  will  use  this  technique. 

No  Fund  will  concentrate  i.e..  hold 
more  than  25%  of  its  assets  in  the  stocks 
of  a  single  industry  or  a  group  of 
industries)  its  investments  in  issuers  of 
one  more  more  particular  industries, 
except  that  a  Fund  will  concentrate  to 
the  extent  that  its  Underlying  Index 
concentrates  in  the  stocks  of  such 
particular  industry  or  industries. 

Under  this  strategy,  each  security  is 
considered  for  inclusion  in  a  Fund 
based  on  its  contribution  to  certain 
capitalization,  industry,  and 
fundamental  investment  characteristics. 
The  Adviser  will  seek  to  construct  the 
portfolio  of  a  Fund  so  that  it  will  have 
capitalization,  industry  and 
fundamental  investment  characteristics 
that  perform  like  those  in  the 
corresponding  Underlying  Index.  From 
time  to  time,  adjustments  will  be  made 
in  the  portfolio  of  each  Fund  in 
accordance  with  changes  in  the 
composition  of  the  Underlying  Index,  or 
to  maintain  compliance  as  a  "regulated 
investment  company"  under  the 
Internal  Revenue  Code.'^  Certain  of  these 
Funds  may  also  hold  some  securities 
that  are  not  components  of  the  relevant 


'  In  order  for  d  Fund  In  cjuaiifv  for  tax  trealmcnl 
as  a  reyiulaled  invcslmeiil  i  ompam.  it  must  meet 
several  requirements  under  the  Internal  Revenue 
(lode  One  requirement  that  as  of  the  (lose  of  each 
quarter  of  the  Funds  laxahle  yiMr   ( 1 1  .M  least  50 
ppr<  pnt  of  the  market  value  of  the  Funds  total 
assets  must  he  represented  bv  Lash  items.  I'.S 
government  .securities,  sec  unties  of  other  rej^ulated 
investment  companies  and  other  set  urities.  vsith 
sue  h  other  securities  limited  for  purposes  of  this 
call  Illation  in  respei  I  of  anv  one  issuer  to  an 
amount  not  greater  than  5  percent  of  the  value  of 
the  Fund  s  assets  and  not  greater  than  10  percent 
of  Ihe  outstanding  voting  securities  of  such  issuer. 
and  121  not  more  than  25  percent  of  the  value  of 
its  total  assets  mav  he  invested  in  Ihe  securities  ot 
any  one  issuer,  vr  of  lv\'o  or  more  issuers  that  are 
controlled  h\  the  fund  (within  the  meaning  of 
Seihon  851(h)(4||B|  ufthe  Internal  Revenue  Code) 
and  that  are  engaged  ir  the  same  ur  similar  trades 
or  businesses  or  related  trades  or  business  (other 
than  li  .S  government  seturities  or  the  securities  uf 
other  regulated  investment  i:ompanies). 


Underlying  Index  if  the  Adviser  decides 
it  is  appropriate  in  view  of  such  Funds' 
investment  objectives  and  investment  or 
tax  constraints.  If  the  representative 
portfolio  sampling  technique  is  used,  a 
Fund  will  not  be  expected  to  track  its 
Underlying  Index  with  the  same  degree 
of  accuracy  as  would  an  investment 
vehicle  that  invested  in  every 
Component  Security  of  the  Underlying 
Index  with  the  same  weightings  as  the 
Underlying  Index.  It  is  anticipated  that, 
over  time,  the  Adviser  in  such  case  will 
be  able  to  employ  representative 
portfolio  sampling  techniques  such  that 
the  expected  tracking  error  of  a  Fund 
relative  to  the  performance  of  its 
Underlying  Index  will  be  less  than  5 
percent. 

Procedures  for  Creation  and 
Redemption  of  iShares  of  the  Funds 

Procedures  for  the  creation  and 
redemption  of  iShares  of  the  proposed 
Funds  are  similar  to  procedures  for 
creation  and  redemption  of  certain  other 
Index  Fund  Shares  based  on  a  foreign 
stock  index  currently  listed  on  the 
Amex  [i.e..  WEBS),  which  do  not  utilize 
processes  of  the  National  Securities 
Clearing  Corporation  'NSCC")  in 
connection  with  the  transmittal  of  trade 
instructions,  the  transfer  of  component 
securities  and  the  cash  component,  and 
the  transfer  of  iShares  on  creation  and 
redemption.  In  contrast,  creation  and 
redemption  procedures  applicable  to 
Portfolio  Depositary  Receipts,  such  as 
SPDRs  and  Index  Fund  Shares,  such  as 
Select  Sector  SPDRs  based  on  domestic 
stock  indexes,  utilize  such  NSCC 
processes. 

Purchase  or  Creation  of  Creation  Unit 
Aggregations 

The  trust  will  issue  and  sell  iShares 
of  each  Fund  only  in  Creation  Unit 
Aggregations^  on  a  continuous  basis 
through  the  distributor.  SEI  Investments 
Distribution  Company  ("the 
Distributor"),  without  a  sales  load.  The 
price  will  be  the  net  asset  value 
("NAV")  next  determined  after  receipt, 
on  any  business  day.  of  an  order  in 
proper  form.  The  consideration  for 
purchase  of  Creation  Unit  Aggregations 
of  a  Fund  generally  consists  of  the  in- 
kind  deposit  of  a  designated  portfolio  of 
equity  securities  (the  "Deposit 
Securities")  per  each  Creation  Unit 
Aggregation  of  the  stocks  and 
weightings  in  the  relevant  Fund's 
portfolio  ("Fund  Securities")  and  an 
amount  of  cash  (the  "Cash  Component") 
computed  as  described  below.  Together. 


'i.Shares  cannot  be  redeemed  individualh  but 
must  be  redeemed  in  Creation  I  nit  .^ggregatlons 
applicable  to  the  specifii  Fund. 


the  Deposit  Securities  and  the  Cash 
Component  constitute  the  "Fund 
Deposit."  which  represents  the 
minimum  initial  and  subsequent 
investment  amount  for  a  Creation  Unit 
Aggregation  of  any  Fund.  The  Trust  will 
impose  a  Transaction  Fee  in  connectior 
with  the  creation  and  redemption  of 
Creation  Unit  Aggregations. 

The  Cash  Component  is  an  amount 
equal  to  the  Balancing  Amount.  The 
"Balancing  Amount"  is  an  amount 
equal  to  the  difference  between  the  NAV 
of  the  iShares  (per  Creation  Unit 
Aggregation)  and  the  "Deposit 
Amount."  The  "Deposit  Amount"  is  an 
amount  equal  to  the  market  value  of  the 
Deposit  Securities.  If  the  Balancing 
Amount  is  a  positive  number  (i.e..  the 
NAV  per  Creation  Unit  Aggregation 
exceeds  the  Deposit  Amount),  the  Cash 
Component  will  be  paid  to  the  Trust  by 
the  Creator.  If  the  Balancing  Amount  is 
a  negative  number  (i.e.  the  NAV  per 
Creation  Unit  Aggregation  is  less  than 
the  Deposit  Amount),  the  creator  will 
receive  cash  in  an  amount  equal  to  the 
differential. 

The  Adviser,  through  NSCC.  will 
make  available  on  each  Business  Day 
immediately  prior  to  the  opening  of 
business  on  the  Amex.  currently  9:30 
a.m..  New  York  time,  the  list  of  the 
names  and  the  required  number  of 
shares  of  each  Deposit  Security  to  be 
included  in  the  current  Fund  i)eposit 
for  each  Fund.  Such  Fund  Deposit  is 
applicable,  subject  to  any  adjustments, 
to  effect  creations  of  Creation  Unit 
Aggregations  of  a  given  Fund,  until  such 
time  as  the  next-announced 
composition  of  the  Deposit  Securities  is 
made  available. 

It  is  anticipated  that  the  deposit  of 
Deposit  Securities  and  the  Cash 
Component  in  exchange  for  iShares  will 
be  made  primarily  by  institutional 
investors,  arbitrageurs,  and  the 
Exchange  specialist.  Creation  Unit 
Aggregations  are  separable  upon 
issuance  into  identical  shares  that  are 
listed  and  traded  on  the  Amex. 

Redemption  of  Creation  Unit 
Aggregations 

Shares  may  be  redeemed  only  in 
Creation  Unit  Aggregations  at  their  NAV 
next  determined  after  receipt  of  a 
redemption  request  in  proper  form  by 
the  fund  through  the  Distributor  and 
only  on  a  business  day.  Immediately 
prior  to  the  opening  of  business  on  the 
Amex  on  each  business  day.  the 
Adviser,  through  NSCC.  will  identify 
the  Fund  Securities  that  will  be 
applicable  (subject  to  possible 
amendment  or  correction)  to 
redemption  requests  for  each  Fund 
received  in  proper  form  on  that  day. 
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Fund  Si>(  uritii's  n'(.fivcil  dii  rrdcmptnui 

may  not  In;  idfintic  .il  In  Dt'pdsit 

S('(  uritifs  th.il  .ire  .i|i[ili(  able  In 

(  rt'.itioii.s  lit  ( irt'.itinii  I  nil  .\k;>;ri'^ati<)nN 

I  'nlt'ss  (  asti  rt'dcmptiuiis  arc  avadat)lt' 
iir  sp»'(  ifit'd  fnr  a  Fund,  thi-  rcdt'inptKiii 
pro(.f»'ds  for  a  Cn-aliDii  Unit 
A^n't;atinn  ^fncraliv  consist  nl  Fund 
St'curitn's — as  annoiuK  rd  h\  tho 
AdvisiT  on  th«'  Busini-ss  ilav  ol  llir 
rcqut^st  for  redemption  receivt-d  in 
proper  form — plus  i.ish  in  an  ainoiint 
e<|ual  to  the  differeiK  e  t)etween  the  NAV 
ot  tlie  iShares  hem^  re<leemed.  as  next 
dett^rmined  after  a  receipt  of  a  request 
in  proper  form,  an(l  the  value  of  the 
Fund  .Securities  (the    (iash  Ketleinption 
Amount") 

If  it  is  not  possible  to  effect  deliveries 
of  the  Fund  Securities,  the  Trust  mav  in 
its  discretion  exercise  its  option  to 
redeem  i.Shares  in  cash,  and  the 
redetMnin^  henefici.i!  owner  will  l)e 
re(iuiriui  to  receive  redemption  priH:t;eds 
in  cash   In  acidition.  <in  investor  may 
recjutvst  a  ri!dem[)tion  in  (ash  which  the 
Fund  mav.  in  its  sole  discretion,  [)ermit 
In  either  case,  the  investor  will  receive 
a  rash  payment  equal  to  the  NAV  of  its 
iShares  based  on  the  NAV  of  iShares  of 
the  relevant  \-'i\nd  next  determined  after 
the  redemption  reipiest  is  received  in 
proper  form   .-\  Fund  mav  also,  in  its 
sole  discretion,  upon  recpiest  of  a 
shareholder,  provide  the  redeemer  a 
portfolio  of  sec  unties  that  differs  from 
the  exai  t  (  ompositinii  nt  the  Fund 
Securities  but  does  not  differ  in  NAV. 

Avdiliibilitv  ol  liitoniuitioii  liix'ii'<ii"ii 
Fund  Slitirrs  ntnl  I  'ridfrlvmii  Ituin  rs 

In  addition  to  the  list  of  names  ,»nd 
amount  of  each  securilv  consfitutint;  tlie 
(  iirrent  Oejiosit  Securities  of  the 
f'orttolio  Deposit,  tin-  (!ash  (lomponeiit 
effective  as  of  the  previous  business 
day.  per  outstanding  share  of  each 
Fund,  is  expected  to  be  made  available 
each  business  dav  The  Kxchaii,t;e 
expe(  ts  to  disseminate,  every  1  "i 
se(  oiids  durint;  regular  .-\mex  trading 
hours,  through  tin-  facilities  of  the 
(lonsolid.ited  I.qie  Assoc;iation 
("(T.\"),  ,111  amount  per  F"und  Share 
represeiilini;  the  sum  of  the  estimated 
Cash  Component  effei  ti\e  through  and 
UK  hiding  the  previous  business  ii,i\ , 
plus  the  I  urrent  V.lilie  of  the  Deposit 
Se(  iirities  in  I '  S   doil.irs.  on  ,i  per  share 
basis 

The  value  of  each  Underlying  Index 
vmII  be  updati'd  intra  dav  on  a  re.il  time 
basis  as  induidual  ( :orn|)oneiil 
.Securities  (  h.inye  111  pru  e    These  intra- 
da\  values  of  the  I  nderlving  Iiidii  es 
will  be  ilisseminaled  ever\   1  fi  seconds 
throughout  the  trading  i\,i\    in  addition, 
these  org.ini/.atioiis  vmII  dissemin.ite  a 
\alue  for  e.ich  DnderKiiig  Index  mu  e 


eacli  tr.iding  da\ ,  based  on  closing 
pru  es  in  the  relevant  exchange  market 
l..i(  h  Fuml  will  make  available  on  a 
daiK  basis  the  names  ,ind  reijuired 
number  of  shares  nt  each  of  the  Deposit 
Securities  in  a  Creation  I'nit 
.Aggregation,  as  well  as  information 
regarding  the  (  ash-balancing  amount 
The  .NAV  for  eac  h  Fund  will  be 
calculated  anci  disseminated  daily   In 
adifition.  the  Adviser  maintains  a 
website  that  provides  information  about 
the  returns  and  methodology  of  varuius 
indices,  and  will  include  the  relevant 
I  'nderlving  Index  for  each  Fund   The 
Trust  also  intends  to  maintain  a  website 
that  will  include  the  relevant 
prospectuses  and  additional 
quantitative  information  that  is  updated 
on  a  daily  basis,  including  daily  trading 
volume  and  closing  price  for  eai;h  Fund. 
The  Amex  also  intends  to  disseminate  a 
variety  of  data  with  respect  to  each 
Index  Series  on  a  daily  basis  by  means 
of  C;TA  and  Consolidated  Quotation 
High  Speed  Lines,  including  shares 
outstanding  and  cash  amount  per 
Creation  Unit  Aggregation,  which  will 
be  made  available  prior  to  the  opening 
of  the  Amex   The  closing  prices  of  the 
Funds'  Deposit  Securities  are  readilv 
.ivailable  from,  as  applic;able.  the 
relevant  exchanges,  automated 
ijuotation  systems,  or  (m-line 
information  services  such  as  Bloomberg 
or  Reuters. 

/J;sse/n/nr;f/r)n  oi  Indircitivr  Portfolio 
Vdlut' 

In  order  to  provide  updated 
information  relating  to  each  Fund  for 
use  b\  investors,  professionals  and 
persons  wishing  to  c  reate  or  redeem 
iShares  based  on  indexes  with  non-U. s. 
I  nm[)onenls,  it  is  expec  ted  that  the 
Fxc  haiige  will  disseminate  thought  the 
facilities  of  theCTA  an  updated 
indic  ative  portfolio  value  ("Value  ')  for 
eac  h  of  the  Funds  tr.idtvi  on  the 
lixchange  as  c  ale  ulated  by  a  sec  urities 
information  provider  ("Value 
f^ali  iilator "I   It  is  antic  ipated  that  the 
inethndolng\  iilili/.ed  m  c  iiniiec  tion 
with  the  F-'unds  will  be  similar  to 
proc  edures  used  tn  i  ,d(  ul.lte  the  \alue 
fnr  WFBS  (  urrently  trading  on  the 
Fxc  liange  The  \'alue  will  be 
disseminated  on  a  per  i.Shares  basis 
e\  I'rv  1 5  sec  onds  during  regular  .Xim^x 
trading  hours  of ').(()  a  in  to  41.')  p.m. 
N»?w  York  time  The  ecjuity  securities 
\aliies  inc  luded  in  the  Value  are  the 
\. lilies  of  the  Deposit  .Securities,  which 
are  the  s.mie  as  the  portfolio  that  is  to 
be  utilized  generally  in  connec  turn  with 
creations  and  redemptions  of  iShares  in 
Creation  Unit  .Aggregations  on  that  day 
The  equity  sec  unties  inc  hided  in  the 
Value  reflects  the  same  m.;rket 


c  apitalization  weighting  as  the  Deposit 
Sec  urities  in  the  portfolio  for  the 
partic  ular  iShares  Fund    In  addition  to 
the  value  of  the  Deposit  Sec:urities  for 
each  Fund,  the  Value  includes  the  C^ash 
Component.  The  Value  also  reflects 
cdianges  in  c  urrency  exchange  rates 
between  the  US.  dollar  and  the 
applicable  home  foreign  currency. 

The  Value  may  not  reflec:t  the  value 
of  all  securities  included  in  the 
applicable  Underlying  Index   In 
addition,  the  \'alue  does  not  necessarily 
reflect  the  precise  composition  of  the 
current  portfolio  of  securities  held  by 
each  Fund  at  a  particular  point  in  time. 
Therefore,  the  Value  on  a  per  iShares 
basis  disseminated  during  Ame.x  trading 
hours  should  not  be  viewed  as  a  real- 
time update  of  the  NAV  of  a  particular 
Fund,  which  is  calt:ulated  only  once  a 
day  While  the  Value  that  will' be 
disseminated  by  the  Amex  by  9:30  a.m. 
is  expected  to  be  generally  very-  close  to 
the  most  recently  calculated  Fund  NAV 
on  a  per  iShares  basis,  if  is  possible  that 
the  value  of  the  portfolio  of  s(M:urities 
held  by  a  Fund  ma\-  diverge  from  the 
Deposit  Sec:urities  Values  during  any 
trading  day.  In  such  c:ase.  the  Value  will 
not  precisely  reflect  the  value  of  the 
Fund  portfolio 

However,  during  the  trading  day,  the 
Value  can  be  expected  to  closely 
approximate  the  value  per  Fund  share  of 
the  portfolio  of  securitic's  fcjr  eac  h  Fund 
except  under  unusual  circumstances 
(f.g.,  in  the  case  of  extensive 
rebalancing  of  multiple  securities  in  a 
Fund  at  the  same  time  of  the  Advisor). 
The  circ  umstances  that  might  cause  the 
\'alue  to  be  based  on  calculations 
different  from  the  valuation  per  Fund 
share  of  the  actual  portfolio  of  a  Fund 
would  not  be  difft»rent  that 
(ire  umstances  causing  an\  index  fund 
or  trust  to  diverge  from  an  underlying 
benchmark  index 

The  Ex(  hange  believes  that 
dissemination  of  the  \'alue  based  on  the 
Deposit  Sec  urities  provides  additional 
information  regarding  eac  h  Fund  that 
would  not  otherwise  he  available  to  the 
piit)li(  and  is  useful  to  professionals  and 
investors  in  connec  tion  with  iShares 
trading  on  the  Exchange  or  the  cxeaticm 
or  redemption  of  iShares. 

For  eac^i  Fund,  the  \'alue  (ialc^ulator 
will  utilize  closing  pric  es  (in  applic:able 
foreign  c:urrency  prices)  in  the  principal 
foreign  market(s)  for  swnirities  in  the 
Fund  portfolio,  and  convert  the  price  to 
US  dollars  This  \'alue  will  be  updated 
every  \5  secicmds  during  Amex  trading 
hours  to  reflt'ct  c  hanges  in  c:urrency 
exchange  rates  between  the  US.  dollar 
and  the  applicatile  foreign  currenc :y.  The 
Value  will  also  inc  lude  the  applicable 
('ash  ("omponent  for  each  Fund. 
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For  Funds  that  include  foreign  stocks, 
the  principal  foreign  markets  for  which 
have  trading  hours  overlapping  regular 
Amex  trading  hours,  the  Value 
Calculator  will  update  the  applicable 
\'alue  every  15  seconds  to  reflect  price 
changcis  in  the  applic.able  foreign  market 
or  markets,  and  convert  such  prices  into 
L'.S.  dollars  based  on  the  c;urrent 
currency  exchange  rate.  When  the 
foreign  market  or  markets  are  closed  but 
the  Amex  is  open,  the  Value  will  be 
updated  every  15  seconds  to  reflect 
changes  in  currency  exchange  rates  after 
the  foreign  markets  close. 

Other  Characteristics  of  iShares 

It  is  anticipated  that  a  minimum  of 
two  Creation  Unit  Aggregations  for  each 
Fund  will  be  outstanding  at  the 
commencement  of  trading  on  the 
Exchange.  The  number  oT  shares  per 
Creation  Unit  Aggregation  is  anticipated 
to  be  approximately  50,000  shares. 

Fund  shares  will  be  registered  in 
book-entry  form  through  the  Depository 
Trust  Company  ("DTC ').  Trading  in 
Fund  shares  on  the  Exchange  will  be 
effected  until  4:15  p.m.  each  business 
day.  The  minimum  trading  increment 
under  Amex  rule  127  for  Fund  Shares 
will  be  '■'>.■*  of  $1.00. 

Dividends  from  net  investment 
income  will  be  declared  and  paid  at 
least  annually  by  each  Fund. 
Distributions  of  realized  securities 
gains,  if  any.  generally  will  be  declared 
and  paid  at  least  once  a  year,  but  each 
Fund  may  make  distributions  on  a  more 
frequent  basis  to  comply  with  Internal 
Revenue  Code  distribution 
requirements.  Certain  of  the  Funds 
intend  to  make  the  DTC  book-entry 
Dividend  Reinvestment  Service 
available  for  use  by  beneficial  owners  of 
the  Fund  through  DTC  Participants  for 
reinvestment  of  their  cash  proceeds. 

The  Exchange,  in  an  information 
circular,  will  inform  member  firms, 
prior  to  commencement  of  trading,  that 
investors  purchasing  iShares  will  be 
required  to  receive  a  Fund  prospectus 
prior  to  or  concurrently  with  the 
confirmation  of  a  transaction  therein." 

Original  and  Annual  Listing  Fees 

The  Amex  original  lasting  fee 
applicable  to  the  listing  of  iShares  is 
55,000  for  each  Fund.  In  addition,  the 
annual  listing  fee  under  Section  141  of 
the  Amex  Company  Guide  will  be  based 
upon  the  year-end  aggregate  number  of 


outstanding  iShares  for  all  Funds 
combined. 

Stop  and  Stop  Limit  Orders 

Amex  Rule  154,  Commentary  .04(c) 
provides  that  .stop  and  stop  limit  orders 
to  buy  or  sell  a  security  other  than  an 
option,  which  is  covered  by  Amex  rule 
950(f)  and  Commentary  thereto,  the 
price  of  which  is  derivatively  priced 
based  upon  another  security  or  index  of 
securities,  may  with  the  prior  approval 
of  a  Floor  Official  be  elected  by  a 
quotation,  as  set  forth  in  Commentary 
.04(c)(i-v).  The  Exchange  has 
designated  iShares  as  eligible  for  this 
treatment." 

Trading  Halts 

In  addition  to  other  factors  that  may 
be  relevant,  the  Exchange  may  consider 
factors  such  as  those  set  forth  in  Amex 
rule  918C(b)  in  exercising  its  discretion 
to  halt  or  suspend  trading  in  a  Fund, 
These  factors  include:  (1)  The  extent  to 
which  trading  is  not  occurring  in  stocks 
underlying  the  specific  underlying 
index:  or  (2)  whether  other  unusual 
conditions  or  circumstances  detrimental 
to  the  maintenance  of  a  fair  orderly 
market  are  present.  Trading  in  iShares 
will  halt  in  the  event  that  market-wide 
circuit  breakers  are  triggered  pursuant  to 
Amex  to  Rule  117, 

ni.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and  in  particular,  with  the 
requirements  of  Section  6(b)(5). '^ 
Specifically,  the  Commission  finds  that 
the  proposal  to  list  and  trade  the  iShares 
S&P  Europe  350  Index  Fund  and  iShares 
S&P/TSE  60  Fund  will  provide  investors 
with  a  convenient  and  less  expensive 
way  of  participating  in  the  securities 
markets,  including  involvement  with 
equities  issued  bv  foreign  issuers.  The 
Exchange's  proposal  should  advance  the 
public  interest  by  providing  investors 
with  increased  flexibility  in  satisfying 
their  investment  needs  by  allowing 
them  to  purchase  and  sell  a  single 
security  replicating  or  to  a  large  extent 
representing  the  performance  of  several 
portfolios  of  stock  a  negotiated  prices 
throughout  the  business  day. 
Accordingly,  the  Commission  finds  that 
the  Exchange's  proposal  will  promote 
just  and  equitable  principles  of  trade. 


foster  cooperation  and  coordination 
with  persons  engaged  in  resulting, 
clearing,  settling,  processing 
information  with  respect  to.  and 
facilitating  transactions  in  securities, 
and,  in  general,  protect  investors  and 
the  public  interest  consistent  with 
Section  6(b)(5|  of  the  Act.'" 

Amex  Rules  1000  A  et  seq  provide  for 
the  listing  and  trading  of  Index  Fund 
Shares,  which  are  shares  issued  by  an 
open-end  management  investment 
company  that  seeks  to  provide 
investment  results  that  ccjrrespond 
generally  to  the  price  and  yield 
performance  of  a  specified  foreign  or 
domestic  index. '^  The  Exchange 
currently  lists  under  Amex  Rules  lOOOA 
et  seq.  eighteen  series  of  World  Equity 
Benchmark  Shares  ("WEBTM")  based 
on  Morgan  Stanley  Capital  Internation 
foreign  stock  indices: '-  and  nine  series 
of  Select  Sector  SPDRs  ■  based  on 
Selected  Sector  Indexes  comprised  of 
stocks  representing  various  industry" 
sectors  and  included  in  the  S&P  500  ' 
Index. ^'  Similar  to  these  other  types  of 
Index  Fund  Shares,  the  Commission 
believes  that  the  iShares  S&P  Europe 
350  Index  Fund  and  iShares  S&P/TSE 
60  Fund  will  provide  investors  with  an 
alternative  to  trading  a  broad  range  of 
securities  on  an  individual  basis,  and 
will  give  investors  the  ability  to  trade  a 
product  representing  an  interest  in  a 
portfolio  of  securities  designed  to  reflect 
substantially  the  applicable  Underlying 
Index.  The  iShares  S&P  Europe  350" 
Index  Fund  and  iShares  S&P/TSE  60 
Fund  will  allow-  investors  to:  (1) 
Respond  quickly  to  market  changes 
through  intra-day  trading  opportunities: 
(2)  engage  in  hedging  strategies  similar 
to  those  used  by  institutional  investors: 
and,  (3)  reduce  transactions  costs  for 
trading  a  portfolio  of  securities. 

Although  these  iShares  are  not 
leveraged  instruments,  and.  therefore  do 
not  possess  any  of  the  attributes  of  stock 
index  options,  their  prices  will  be 
derived  and  based  on  the  value  of  the 
securities  and  the  cash  held  in  the 
Fund.  Accordingly,  the  level  of  risk 
involved  in  the  purchase  or  sale  of  these 


111  lis  1M40  .\i  t  cxcnipliM'  iippliidtioii.  the  Trust 
ri'tjucsts  relief  fnini  the  pmspi  i  tiis  iii-li\('r\ 
rMjuiri'incnts  irnpused  b\  .Si>(  tion  J4(it|  .)f  the  144(1 
.^(  t   The  l,\i  hange  will  infcirm  member  firm.s  of  the 
priispet  tils  delivers  requirements  applic.alile  ill 
1  ommeni  eiiient  u(  trHiiing 


"  .Sep  Set  urities  t\(  hange  .^i  I  Release  \ij   2«Ob3. 
note  q,  |,SK-.'\me\-90-31)  regarding  Exchange 
designation  iif  eqult\  derivative  se(  unties  as 
i'ligilile  for  such  treatment  under  .Amex  rule  l'>4. 
Conimentarv  .04|c.). 

"1.51  .S.C.  78f(b)(5). 


'"  15  i:.S.C.  78flb)(5).  In  approving  this  rule,  the 
Commission  notes  that  it  has  considered  the 
proposed  niles  impart  on  efficienr\ .  (  ompetition, 
and  capital  formation    15  1"  S.t!.  7Hc(f). 

' '  Sfr  .Se(  urities  txi  hange  .Act  Release  No.  3647 
(March  H.  IWhl.  fil  FR  lOhOfi  (.March  14.  1996). 

'-  "World  F.f|uit\  Bent  hinark  .Shares'  and 
■  WEB.S"  are  .service  marks  of  Mirgan  .Sianlev 
Ciroup.  Inc.  Sfp  Securities  Exchange  .Ai  t  Release 
No.  41HH:1  (October  6   md^l  f.4  EK  'iCClliH  (October 
15,  1999) 

c'-S&P'-'.'S&l'SOO''    and    SI'DRs'     are 
trademarlis  of  The  M(<jravv-Hill  Cioiiipanies,  Inc., 
,ind  ".Select  .Sei  'or  SPDR "  is  service  mark  of  The 
Mc(,raiv-Hill  Companies,  Inc..  See  .Securities 
Exc  hange  .Act  Release  40479  (Dei  ember  4.  !99H).  63 
FRb»4Hf  (December  11.  1998) 
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[■'iiiuls  I-.  Niniil.ii  ti  I  till'  ri-<k  iiu  I  il\  I'd  III 
the  |iiir(  h.iM'  III  i.il''  (it  tiailitii  iiiai 
I  'iiniii'iii  still  k,  vsitii  till'  I'M  i'|iti(iii  til  It 
till'  [irii  iiii;  iiii'i  ii.iiiiMii  till  tiii'sr  i'unils 
I.-.  l)a.sf<l  nil  .1  pnrttiiliii  III  M'l  untii's 
Ncn'tTtht'li'ss,  till'  ( .1  iiiiinissinii  lii'lii'v  I's 
tli.it  the  iiiiniuc  ii.itiiii'  lit  till'  iSli.irt's 
S^cP  IJirnpi'  I'lU  liiilr\  1  unci  .iiiii  i.sli.irt's 
SScF'/TSE  till  Fiiiwi  iMiM"^  (  crt.iiii  |)rii(iii(  t 
(li'si^^ii.  (iisclnsiirt',  tr.Kiini;  and  ntlicr 
issiii's  that  must  lie  addri'sM'd 

Till'  (  .niiiiiilssiiiii  lii'|li'\i's  tlial  till' 
|irn[iiisi'd  iSliari's  .S.>yF'  i;iirn|)i'  i")()  liidi-v 
liiiid  ami  uShan-s  S.sd'   TSi;  (>()  I'unii  arc 
riMsonablv  drsiniu'd  tn  [uia  uic 
iiivcsiiirs  with  an  iiu  I'stnifiit  vi'iii(  If 
lint  sulistantiaiU  ri'Hi'i  ts  in  value  tin' 
indfx  it  IS  based  upnii    In  this  regard, 
the  (ioniniissKin  iinles  that  the  Funds 
will  he  developed  and  niaintained  usiii!; 
two  different  investiiient  a|i[iroa(  lies 
The  iShares  S.sd' 'TSI-:  (,()  I'uiid  will  use 
.1  replication  str.itei;\  l)\  wIik  li  tlie  iuiid 
will  seek,  to  iiiat(  h  the  rnderUin^ 
Index's  |)erforinaiii  e.  before  fees  and 
expenses.  1)\'  hiiving  and  sellinu  all  ot 
the  ^nderl\ln^  Index's  securities  in  the 
s.ime  proportion  as  tht^v  are  rene(  ted  in 
the  I'nderKin^  Index  The  l-'umi  iii.n 
not  iiu'est  in  e\erv  se(  uril\  in  the 
iinderUini^  index  if  the  AiK  iser  believes 
it  is  not  |)r,ictii  al  to  do  so 

The  iShares  SXd'  liumpe   t')()  index 
Fund  \s  ill  lie  iii,in,ii;ed  usiii^  tlie 
representative  portfolio  sampliiii; 
approtich    I  nder  this  str,itet;v,  the 
Advisor  will  seek  to  construi  t  the 
portfolio  of  ,1  Fund  so  that  it  will  i  onsist 
of  se(  unties  that  li.ive  (  .ipitali/ation, 
industrv.  and  fundainent.il  iin  estiiieiit 
(  h.irai  teristn  s  th.it  perform  like  lliose  in 
the  I  (irrespondin)^  linderlving  Index 
The  I'lind  ina\'  not  hold  .ill  or  most  ot 
the  se(.urities  in  the  rnderlviiiH  Index 
,ind  ni.iv  hold  some  sei  unties  tli.it  .ire 
not  p.irl  ot  the  1  'nderlviiii;  Index 
However,  the  i'uiid  will  not  i  oik  eiitr.ite 
more  th.in  J")".,  ot  its  .issets  m  the  stm  ks 
ot  a  sniffle  industrv  or  <i  ermip  of 
industries,  except  to  tlie  extent  tli.it  its 
1  aiderhinj;  Index  dues  so    The 
lix:  hange  represents  tji.il  the  tr  ii  kiiii; 
error  on  the  l'"und  relative  to  the 

perform, lllie  of  its  1  'nderlvill.e  index 
will  be  less  th.lll  ')  pen  enl 

Tile  aim  ot  these  (  om|)onent  selec  timi 
processes  is  to  rn.ike  inciex  i  ompoiients 
hiuhh  representative  of  tho  over, ill 
e( onoiiiii   si'i  tor  (  omposition  .iiid 
m.irket  (  .ipit.ili/ation  of  .i  given  m.irki't 
rfie  Commission  believes  tli.it  the 
aforementioned  i  riteri.i  should  starve  to 
unsure  til, It  the  underlv  ing  securitie.s  ot 
these  indexes  ,ire  well  c  .qiit.ili/ed  .md 
activelv  traded 


/js.'..';i,'  iiml  !'[(i(iin'4 
The  ( iommission  finds  th.il  the 

Amex  s  pro|)os,il  I  lint. nils  ,lde(|u,lte 
rules  ,t:id  prm  ediires  to  gnvi-rn  the 
listing  .iiid  tr.iding  of  the  cSh.ires  ,S(vl' 
luirope  l.'jO  Index  iiind  .md  iShares 
S&i'TSF  t>()  Fund   These  Funds  will  be 
sub|e(  t  to  the  full  [)anopl\  ot  .Xniex 
listing  .ind  delisting'suspeiision  rules 
.111(1  pro(  ediires  governing  the  tr.iding  of 
Index  I'und  .Sh.ires  on  the  ,\inex    .\s 
such,  these  Funds  .ire  suhiei  t  to  the 
.■\niex  rules  governing  the  tr.iding  ot 
eijuilv  se(  unties   ini  luding,  .imong 
others,  rules  governini;  tr.uimg  h.ilts. 
uotK  i"s  ot  meinf)ers,  responsibilities  of 
llie  spei  lalist.  .11  (  ount  opening  and 
(  ustomer  suit.ibilitv  reijuirements.  and 
the  e|e<  tiou  of  .1  stop  or  limit  order 
Ainex  survcill.iiK  e  prm  edures  for  Index 
Fund  Sh.ires  will  ,ilso  be  .ipplic.ible  to 
the  iSh.ires  SiSiP  luirope  :i.TO  Index  and 
iSh.ires  S,*<l'/TSFfi()  Fund  The 
(  oiiimission  believes  th.it  the 
surveill.iiu  e  procedures  develoi)ed  by 
tile  .Amex  for  Index  ['und  .Shares  ,ire 
,ide(|u.ite  to  address  the  com  ems 
,isso(  Kited  with  the  listing  ami  tr.iding 
ot  these  Funds,  im  luding  .tnv  i  one  eras 
,isso(  i.ited  with  purchasing  and 
redeeming  ( .reatiim  I  'nits 

In  ,iddition.  the  Fxchange  has 
design. iti'd  th.il  .1  minimum  of  two 
creation  units.  a|iproxim.itelv  11)0. OOl) 
shares,  will  be  re(]uired  to  be 
outsianding  ,il  start-up  of  tr.iding  The 
(.onimission  believes  this  minimum 
number  is  sufficient  to  hel()  to  ensure 
th.it  ,1  minimum  level  ol  li(|uiditv  will 
exist  ,:t  the  st.irt  ot  tr.iding   Furthermore, 
the  (  Junmission  tindsth.it  registering 
the  I'und  shares  m  book-en'rv  torm 
through  I)  Tl '..  m.inaging  the  distribution 
ot  div  idend  trom  net  investment 
iiu  nine,  it  .iiiv.  ami  permitting 
beiiefii  i.il  owners  of  the  lunds  to  offer 
tile  IJIX;  book-entrv  Div  idend 
Reinvestment  .Serv  k  e  are  (  h.ir,ii  teristii  s 
of  the  Funds  lh.it  .tre  i  onsisteill  with  the 
,\(  I  .md  should  .iliow  for  the 
m.iiiileii.iiM  e  lit  tair  .md  onieiiv  m.irkets 
and  perti'i  t  tlie  iiit'i  h.inism  ot  .i  free  .md 
I  ,pen  in.ir.ket 

i''iirtheriiioie.  the  ( .nm mission 

believes  til, it  the  Fx(  h.mge's  proposal  to 

tr.ide  the  iSh.ires  S^d'  Hurope  ;{,')()  Index 
liiiid  .md  iShares  S«d''TSF  t.o  Fund  in 
iiunimum  fraction.il  inr:remerits  of    .,i  ol 
,S1  (Id  is  I  onsistent  with  the  .Ai  t   The 
( iom mission  believes  th.it  such  trading 
should  enh.ini  "  m.trket  liquidity,  and 
should  promote  more  aicur.ite  [iricing, 
lighter  (|uotations.  ,uid  redui  ed  pric  e 
niictu.itions  The  Commission  .ilso 
believes  that  such  trading  shoiihi  .illow 
I  ustomers  to  receive  the  best  possible 
I'xei  ution  of  their  transactions  in  the 
I'unds.  AdditionalU  .  the  (Commission 


tielievos  that  the  proposed  original 
listing  fee  of  .55. ODD  is  re.isonahle  as  is 
the  pro[)osed  method  for  i  ahulating  the 

,ilinu,il  fee. 

Di^sfinnuitidii  "I  InfonviitKni  RiX'irilinii 
tbr  Fuiuls 

The  Commission  believes  that  the 
\'alues  and  figures  th.it  the  I-A(  h.iiige 
projMises  to  li.ive  dlssemin.tted  loi  the 
iSh.ires  S.StP  Furope  .<5f)  Fund  and 
iShares  SjyP'TSK  (HI  Fund  will  provide 
investors  with  timelv  and  useful 
information  (  oncerning  the  value  of  the 
individu.il  Funds.  The  Fxch.mge 
represents  that  the  \'aiue  inform.ition 
will  be  disseminated.  e\  erv   15  set  onds 
ilunng  regular  Amex  trading  hours, 
through  the  f.K  ilities  of  the  ("TA  and 
will  reflect  currently-available 
information  (  oncerning  the  value  ol  the 
assets  (  om[)rising  the  Deposit  Securities 
and  tlie  Cash  Component.  Thi'  intra-day 
value  of  the  I  'luierlving  Index  also  will 
be  disseminated  evrv  15  seconds 
throughout  the  trading  day.  On  <i  i\<i\\\ 
basis,  the  Fund  will  make  available  the 
names  ami  required  number  of  shares  of 
eai  h  of  the  Deposit  .Securities  in  a 
Cre.ition  I'nit  Aggregation,  and  the  NAV 
will  be  calculated  and  disseminati'd 
The  E.x(  hange  represents  that  the  Fund 
will  maintain  .t  website  cont.iining  the 
prospec  tuses  and  relevant  material  that 
is  updated  dailv .  im  luding  trading 
volume  and  (  losing  prices  for  eac  h 
I-'und   .Additionallv.  the  Exchange 
represents  that  it  will  disseminate  on  n 
d.iilv  basis  the  shares  outstanding  and 
( iish  .imoiint  per  Cre.ition  I  'nit 
Aggreg.ttion 

f)is(  losiirr 

The  Commission  believes  th.it  the 
Ia(  h.inge's  propos.il  will  ensure  th.it 
investors  h.ive  information  that  will 
.illow  them  to  bi  adequatelv  apprised  of 
the  terms.  (  h.ir.icteristii  s.  and  risks  of 
trading  the  iShares  S&P  Europe  350 
Fund  and  iShares  S.S(P/TSE  (>0  Fund. 
Investors  pun  basing  i.Shares  will  bv 
reijuired  to  receive  a  fund  prospectus 
prior  to  or  i micurrentlv  with  the 
!  ontirmation  of  a  transaction  therein 
.Mternativelv .  .is  pre\i()uslv  noted,  the 
I'unds  will  be  suh)ect  to  the  Exth.inge's 
rules  ,ind  priK  edures  for  Index  f'und 
Sh.ires    This  iiK  hides  the  provisiims  in 
Comment.iry  O.i  to  Am<'x  Rule  1000.-\. 
vvhif:h  provides  for  delivfTV  of  a  product 
description  for  series  that  have  granted 
relief  from  the  prosjiec  tus  deliv  erv 
reipiiremenis  of  the  1440  Act. '  '  The 
prospectus  or  produc  t  description  will 
.iddress  the  special  terms  and 


•  s,  ■   s,  ,  ,,nii.  -  i.\,  li.iiiK.'   \,  t  K.liMs.-  S,.   ^^iTH? 
IMiiv  15.  ;;(MM))  |H[)pr(i\  iii^j  ilt-livcrv  nl  |ir,>iliii  t 
liirsLriptiiin  in  lu-u  nf  [irnspcitus) 
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characteristics  of  the  Funds,  including  a 
statement  regarding  their  redeemability 
and  method  of  creation,  and  a  statement 
regarding  the  likelihood  of  whether 
such  products  will  trade  below,  at,  or 
above  net  asset  value,  based  on  the  rule 
nf  discount  or  premiums. ' "'  The  delivery 
requirement  will  extend  to  a  member  or 
member  organization  carrying  an 
omnibus  account  for  a  non-member 
broker-dealer,  who  must  notify  the  non- 
member  to  make  the  product 
description  available  to  its  customers  on 
the  same  terms  as  are  directly  applicable 
to  members  and  member  organizations. 
Finally,  Commentary  .03  provides  that  a 
member  or  member  organization  must 
deliver  a  prospectus  to  a  customer  upon 
request. 

The  Commission  also  notes  that  prior 
to  commencement  of  trading  in  the 
Funds,  the  Exchange  will  issue  a 
circular  to  its  members  explaining  the 
unique  characteristics  and  risks  of  this 
particular  tvpe  of  security.  The  circular 
also  will  note  the  Exchange  members' 
prospectus  or  product  description 
delivery  requirements,  and  highlight  the 
characteristics  of  purchases  in  the 
iShares  S&P  Europe  350  Funds  and 
iShares  S&P/TSE  60  Fund.  The  circular 
also  will  inform  members  of  their 
responsibilities  under  Amex  Rule  411  in 
connection  with  customer  transactions 
in  these  securities. 

Accordingly,  the  Commission  believes 
that  the  rules  governing  the  trading  of 
the  iShares  S&P  Europe  350  Fund  and 
iShares  S&P/TSE  60  Fund  provide 
adequate  safeguards  to  prevent 
manipulative  acts  and  practices  and  to 
protect  investors  and  the  public  interest. 

Scope  of  the  Order 

The  Commission  is  approving  the 
iShares  S&P  Europe  350  Fund  and 
iShares  S&P/TSE  60  Fund.  Approval  of 
iShares  on  the  S&P  Euro  Index,  Dow 
[ones  Global  Media  Sector  Index,  Dow 
lones  Global  Pharmaceuticals  Sector 
Index,  and  Dow  Jones  Global 
Telecommunications  Sector  Index 
remains  pending.  Additionally, 
approval  of  other  similarly  structured 
products,  or  additional  iShare  Funds 
based  on  foreign  stock  indexes  will 
require  review  by  the  Commission 
pursuant  to  Section  19(b)  of  the  Act 
prior  to  being  traded  on  the  Exchange. 

IV.  Conclusion 

It  Is  Therefore  Ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,'"  that  the 
proposed  rule  change  {SR-Amex-99- 


49)  is  partially  approved  with  respect  to 
the  iShares  S&P  Europe  Index  Fund  and 
iShares  S&P/TSE  60  Fund. 

Kur  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'' 

Margaret  H.  McFarland, 
Di'puty  Si'< Tftan'. 

IFR  Doc.  00-1 300:^  Filed  5-23-00;  9:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[File  No.  1-04951] 

Issuer  Delisting;  Notice  of  Application 
To  Withdraw  From  Listing  and 
Registration  (Westcoast  Energy  Inc., 
Common  Stock,  No  Par  Value,  and 
Associated  Common  Stock  Purchase 
Rights) 

May  18.  2000. 

Westcoast  Energy  Inc.  ("Company") 
has  filed  an  application  with  the 
Securities  and  Exchange  Commission 
("Commission"),  pursuant  to  section 
12(d)  of  the  Securities  Exchange  Act  of 
1934  ("Act")  1  and  Rule  12d2-2(d) 
thereunder,^  to  withdraw  its  Common 
Stock,  no  par  value,  and  associated 
Common  Stock  Purchase  Rights 
(referred  to  collectively  herein  as  the 
"Securities"),  from  listing  and 
registration  on  the  Pacific  Exchange. 
Inc.  ("PCX"). 

The  Company,  which  is  based  in 
Vancouver.  British  Columbia,  and 
whose  Securities  are  additionally  listed 
on  the  Toronto  Stock  Exchange  ("TSE"), 
in  Canada,  and  on  the  New  York  Stock 
Exchange  ("NYSE"),  is  seeking  to 
withdraw  the  Securities  from  listing  and 
registration  on  the  PCX  at  this  time  in 
order  to  save  the  costs  associated  with 
such  listing  and  related  compliance. 

The  Company  has  stated  that  its 
application  relates  solely  to  the 
withdrawal  of  the  Securities  from  listing 
and  registration  on  the  PCX  and  shall 
have  no  effect  upon  the  Securities' 
continued  listing  and  registration  on  the 
NYSE  under  section  12(b)  of  the  Act. ' 

The  withdrawal  of  the  Securities  from 
listing  and  registration  on  the  PCX  was 
approved  by  the  Company's  board  of 
directors  at  a  meeting  held  on  February 
15  and  16,  2000.  Furthermore,  the 
Company  has  included  with  its 
application  a  copy  of  a  letter  from  the 
PCX  indicating  that  the  Equity  Listings 
Committee  of  the  PCX,  at  a  meeting  held 
on  Mav  2,  2000,  has  approved  the 


I  '  .\!.  p»>r  teleptioiie  i  oiivi'rsiition  tx'twHPii  Miki' 
C^vdlier.  .\.ss(K-iatt'  Oneral  Cmiiisel.  .^mfx.  .md 
Hi'athHf  Traejjer.  .Mturnrv.  Division  uf  Market 
RcKiiiatiun.  .SKC.  on  Mav  15.  2000. 

'"15  r.S.C.  78slb)(2). 


•^  17(:FR2(X);iO-:i|ain2). 
'  1.S  V':^i.:  78/1  (i|. 
•  17  CFK  240  12(12-21(1). 
M5  I    S.C.  78/(b) 


Company's  request  that  the  Securities  be 
removed  from  listing  and  registration  on 
the  Exchange,  pending  final  approval  of 
the  Commission. 

Any  interested  person  may.  on  or 
before  June  9.  2000.  submit  by  letter  to 
the  Secretary  of  the  Securities  and 
Exchange  Commission.  450  Fifth  Street 
N\V.,  Washington.  DC  20549-0609.  facts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  PCX  and  what  terms,  if  any. 
should  be  imposed  by  the  Commission 
for  the  protection  of  investors.  The 
Commission,  based  on  the  information 
submitted  to  it.  will  issue  an  order 
granting  the  application  after  the  date 
mentioned  above,  unless  the 
Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
.Market  Regulation,  pursuant  tn  (delegated 
authority.'' 
lonathan  G.  Katz, 
Secretan,' 

\¥R  Dor  ,  00-13067  Filed  ,5-23-00:  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  IC-24459:  812-11976] 
Yahoo!  Inc.;  Notice  of  Application 

May  18.  2000, 

AGENCY:  Securities  and  Exchange 
Commission  ("Commission") 
ACTION:  Notice  of  application  for  an 
order  under  section  3(b)(2)  of  the 
Investment  Companv  Act  of  1940  (the 
"Act"). 

SUMMARY:  Applicant  Yahoo!  Inc. 
("Yahool")  seeks  an  order  under  section 
3(b)(2)  of  the  Act  declaring  it  to  be 
primarily  engaged  in  a  business  other 
than  that  of  investing,  reinvesting, 
owning,  holding  or  trading  in  securities. 
Applicant  is  a  global  Internet  new- 
media  company  that  offers  a  branded 
network  of  media,  commerce  and 
communication  services.  On  April  5. 
2000.  a  temporary  order  was  issued 
pursuant  to  section  3(b)(2)  of  the  Act 
exempting  applicant  from  all  provisions 
of  the  Act  until  July  10.  2000. 

Fihng  Dates:  The  application  was 
filed  on  February  11.  2000  and  amended 
April  5.  2000  and  May  16.  2000. 

Hearing  for  Notification  of  Hearing: 
An  order  granting  the  application  will 
be  issued  unless  the  Commission  orders 
a  hearing.  Interested  persons  may 
request  a  hearing  by  writing  to  the 
Commission's  Secretary  and  sening 
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applicant  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  n?qupsts 
should  be  received  by  the  Commission 
by  5:30  p.m.  on  lune  12.  2000  and 
should  be  accompanied  by  proof  of 
service  on  the  applicant,  in  the  form  of 
an  affidavit,  c^r,  for  lawyers,  a  certificate 
of  service.  Hearing  requests  should  state 
the  nature  of  the  writer's  intertJst,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  may  request 
notification  of  a  hearing  by  writing  to 
the  Commissions  Secretary. 

ADDRESSES:  Secretary,  Securities  and 
Exchange  Commission.  450  Fifth  Stn^et 
N\V,  Washington.  DC  20549-OH09: 
Applicant,  3420  C^entral  E.xpressway. 

Santa  Clara,  CA  95051. 
FOR  FURTHER  INFORMATION  CONTACT: 
lanet  M.  Crossnickle,  Attornev-Adviser. 
at  (202)  942-0526;  or  Mary  Kav  Freeh, 
Branch  Chief,  at  (202)  942-0564  (Office 
of  Investment  Company  Regtlation, 
Division  of  Investment  Management). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application  is 
available  for  a  fee  from  the 
Commission's  Public  Reference  Branch. 
450  Fifth  Street  NVV,  Washington,  DC 
20549-0102  (tel    202-942-H090). 

Applicant's  Representations 

1.  Yahoo!,  a  Delaware  corporation  . 
was  formed  in  1995.  Yahoo!  states  that 
it  is  a  global  Internet  new  media 
company  that  offers  a  branded  network 
of  media,  commerce  and 
communication  services.  Yahoo! 
develops,  operates  and  markets 
advertising-supported  online  properties, 
including  Yahoo!,  a  br.inded  Internet 
navigational  service  ih.tt  is  among  the 
most  widely  used  and  recognized  search 
guidfvs  on  the  World  Wide  Web.  Yahoo! 
states  that  it  conducts  its  internet  and 
new  media  business  direc:tly  and 
through  wholly-owntKl  and  majority- 
owned  subsidiaries  and  Yahoo!  lapan,  a 
company  that  it  controls  within  the 
meaning  of  section  2(a)(9)  of  the  Act. ' 
Yahoo'  states  that  it  is  not  in  the 
business  of  investing,  reinvesting  or 
trading  in  securities. 

2.  Yahoo'  has  expanded  its  Inlernel 
and  new  media  business  to  I.ipaii 
through  Yahoo!  I.ipaii.  which  unlike 
Yahoo''s  other  intf-rnationai 
subsidiaries,  is  not  m.ijoritv-owned  or 
vvhollv-ouiifd  bv  >',i)i()o'    Yahoii'  stali-s 
that  Yahoo'  lapan  was  (  reated  in  199t) 
as  a  joint  venture  between  Yahoo!  and 
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Softbank  Corp  to  establish  and  manage 
a  Japanese  version  of  the  Yahoo! 
directory  service,  develop  related 
Japanese  online  navigational  services 
and  conduct  other  related  businesses. 
Yahoo!  states  that  it  currently  owns 
34%  of  the  outstanding  voting  securities 
of  Yahoo!  fapan  and  Softbank  Corp. 
owns  51%.  Yahoo!  states  that  Yahoo! 
Japan  currently  is  a  publiclv  traded 
company  with  shares  listed  on  the 
Tokyo  Stock  Exchange.  Yahoo! 
represents  that  Yahoo!  Japan  is  not  an 
investment  company  and  is  not  relying 
on  section  3(c)(1)  or  3(c)(7)  of  the  Act. 
As  of  December  31.  1999.  Yahoo!  states 
that  the  fair  market  value  of  Yahoo!  s 
interest  in  Yahoo!  Japan  was 
approximately  $8.4  billion,  accounting 
for  over  90%  of  the  value  of  Yahoo! 's 
total  assets  fexclusive  of  government 
securities  and  cash  items)  on  an 
unconsolidated  basis. 

3.  Yahoo!  represents  that  it  maintains 
a  large  cash  position  to  help  fund 
operations,  research  and  development, 
and  to  take  advantage  of  acquisition 
opp(jrtunities  as  they  arise.  Yahoo! 's 
cash  position  is  currently  invested  in 
cash  and  government  securities;  Yahoo! 
plans  to  invest  part  of  its  cash  position 
in  higher-yielding  corporate  bonds  and 
other  high-quality  debt  securities  that 
are  consistent  with  the  goal  of  capital 
preservation.  Yahoo!  represents  that  it 
has  adopted  a  C^orporate  Investment 
Poiicv  to  ensure  that  its  cash 
management  investments  consist  of  only 
certain  high-quality  predominately 
short-term  debt  instruments  (together 
with  c;ash  items  and  government 
securities.  "Cash  Management 
Investments  ").  Yahoo!  represents  that  it 
needs  suffitiient  cash  for  bona  fide 
business  purposes,  such  as  funding 
operations,  funding  research  and 
development  and  improvements  to  its 
network,  and  funding  strategic 
acquisitions.  Yahoo!  also  states  that  it 
does  not  engage  in  speculative  short- 
term  trading  with  its  ('ash  Management 
Investments. 

4.  Yahoo!  states  that  it  makes  certain 
small  strategic,  non-controlling 
investments  in  (  ompanies  that  can 

( (tnifjlement  or  enhance  Yahoo's 
Intenift  and  new  media  business 
(   Strategii  Investments  ").  Yahoo!  states 
that  it  carries  these  investments  on  its 
balance  sheet  as  "Icmg-term"  assets  and 
dues  not  invest  or  trade  in  such 
sec:urities  for  short-term  or  speculative 
purpo.ses.  As  of  December  31.  1999,  the 
value  of  the  .Strategic;  Investments  was 
less  than  5".i  of  the  value  of  Yahoo! 's 
total  assets  (exclusive  of  govi-rnment 
securities  and  cash  items)  on  an 
unconsolidated  basis.  Yahoo!  states  that 
it  does  not  hold  Strategic  Investments 


because  of  the  possibility  of  gain 
resulting  from  an  increase  in  the  market 
price  of  the  securities,  but  primarily  as 
a  means  to  enter  into  or  solidify 
business  relationships  with  companies 
to  expand  Yahoo!'s  business  lines. 
Yahoo!  further  states  that  it  u.ses 
Strategic  Investments  as  a  way  of 
outsourcing  research  and  development 
instead  of  developing  technology 
internally 

Applicant's  Legal  Analysis 

1.  Yahoo!  seeks  an  order  under 
section  3(b)(2)  of  the  Act  declaring  that 
it  is  primarily  engaged  in  a  business 
other  than  that  of  investing,  reinvesting, 
owning,  holding  or  trading  in  securities, 
and  therefore  not  an  investment 
company  as  defined  in  the  Act. 

2.  Under  section  3(a)(1)(C)  of  the  Act. 
an  issuer  is  an  investment  company  if 
it  is  engaged  or  proposes  to  engage  in 
the  business  of  investing,  reinvesting, 
owning,  holding  or  trading  in  securities, 
and  owns  or  proposes  to  acquire 
investment  securities  having  a  value  in 
excess  of  40%  of  the  value  of  the 
issuer's  total  assets  (exclusive  of 
government  securities  and  cash  items) 
on  an  unconsolidated  basis.  Section 
3(a)(2)  of  the  Act  defines  "investment 
securities"  to  include  all  securities 
except  government  securities,  securities 
issued  by  employees'  securities 
companies,  and  securities  issued  by 
majority-owned  subsidiaries  of  the 
owner  which:  (i)  Are  not  investment 
companies;  and  (ii)  are  not  relying  on 
the  exclusive  from  the  definition  of 
investment  company  in  section  3(c)(1) 
or  3(c)(7)  of  the  Act.' 

3.  Yahoo!  states  that  its  interest  in 
Yahoo!  Japan  represents  over  90%  of  its 
total  assets  (exclusive  of  government 
securities  and  cash  items)  on  an 
unconsolidated  basis.  Yahoo!  states  that 
it  cannot  rely  upon  rule  3a-l  under  the 
Act  becau.se,  although  it  owns  over  25% 
of  the  outstanding  voting  securities  of 
Yahoo!  Japan,  it  does  not  primarilv 
control  Yahoo!  |apan  because  another 
entity  owns  a  larger  percentage  of  voting 
S€;curities.-  If  the  interest  in  Yahoo! 
Japan  is  deemed  to  be  an  "investment 
security"  (as  that  term  is  defined  in 
section  3(a)(2)  of  the  Act),  Yahoo!  may 
be  deemed  io  be  an  investment 
companv  within  the  meaning  of  section 
3(a)(1)(C)  of  the  Act. 
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4.  Yahoo!  states  that  it  views  its 
controlling  interest  in  Yahoo!  Japan  as 
an  operating  asset.  Yahoo!  represents 
that  it  plays  a  significant  role  in  the 
management  of  Yahoo!  Japan  and  is 
fully  involved  both  directly  and 
indirectly,  in  the  operations  of  Yahoo! 
Japan.  Yahoo!  states  that  it  directly 
oversees  the  operations  of  Yahoo!  Japan 
through  its  involvement  with  the  board 
of  directors  of  Yahoo!  Japan.  Yahoo! 
further  states  that  Yahoo!  Japan  operates 
under  various  agreements  with  Yahoo! 
that  give  Yahoo!  significant  power  to 
direct  the  operations  of  Yahoo!  Japan, 
including  a  licensing  agreement  that, 
among  other  things,  sets  minimum 
content  specifications  and  subjects 
Yahoo!  Japan  to  an  international  pricing 
policy  designed  by  Yahoo!  to  allocate 
sales  revenue  involving  more  than  one 
Yahoo!  entity.  Yahoo!  argues  that  these 
facts  demonstrate  not  only  that  Yahoo! 
controls  Yahoo!  Japan,  but  also  that  it  is 
involved  in  the  management  and 
operations  of  Yahoo!  Japan. 

5.  Section  3(b)(2)  of  tne  1940  Act 
provides  that,  notwithstanding  section 
3(a)(1)(C)  of  the  Act.  the  Commission 
may  issue  an  order  declaring  an  issuer 
to  be  primarily  engaged  in  a  business  or 
businesses  other  than  that  of  investing, 
reinvesting,  owning,  holding,  or  trading 
in  securities  either  directly,  through 
majority-owned  subsidiaries,  or 
controlled  companies  conducting 
similar  types  of  business.  Yahoo! 
requests  an  order  under  section  3(b)(2) 
of  the  Act  declaring  that  it  is  primarily 
engaged  in  a  business  other  than  that  of 
investing,  reinvesting,  owning,  holding 
or  trading  in  securities,  and  therefore 
not  an  investment  company  as  defined 
in  the  Act. 

6.  In  determining  whether  a  company 
is  primarily  engaged  in  a  non- 
investment  company  business  under 
section  3(b)(2),  the  Commission 
considers:  (a)  The  applicant's  historical 
development:  (b)  its  public 
representations  of  policy;  (c)  the 
activities  of  its  officers  and  directors;  (d) 
the  nature  of  its  present  assets;  and  (e) 
the  sources  of  its  present  income.  ' 

a.  Historical  Development.  Yahoo! 
states  that  since  its  inception  in  1995.  it 
has  considered  itself  to  be  a  company 
engaged  in  the  Internet  and  new  media 
business  of  developing  and  providing 
Internet-related  products  and  services. 
Yahoo!  represents  that  its  business 
strategy  has  not  changed  since  it 
outlined  its  business  plan  in  its 
prospectus  for  the  initial  public  offering 
of  its  securities  in  1996.  Yahoo!  has 
used  its  revenue  and  raised  capital  to 
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expand  its  operations  into  foreign 
countries,  to  expand  its  product  and 
service  lines  and  to  acquire  companies 
with  complementary  products  or 
ser\'ices. 

b.  Public  Representations  of  Policy. 
Yahoo!  states  that  it  has  never 
represented  that  it  is  involved  in  any 
business  other  than  the  Internet  and 
new  media  business  that  develops  and 
provides  Internet-related  products  and 
services.  Yahoo!  asserts  that  it  has 
consistently  stated  in  its  reports  to 
stockholders,  press  releases  and 
periodic  reports  filed  with  the 
Commission  that  it  is  an  Internet  and 
new  media  company.  Yahoo!  states  that 
it  emphasizes  operating  results  and  has 
never  emphasized  either  its  investment 
income  or  the  possibility  of  significant 
appreciation  from  its  Cash  Management 
Investments  or  Strategic  Investments  as 
a  material  factor  in  its  business  or  future 
growth. 

c.  Activities  of  Officers  and  Directors. 
Yahoo!  states  that  its  board  of  directors 
and  its  officers  spend  almost  all  of  their 
time  on  Yahoo! 's  Internet  and  new 
media  business.  The  board  of  directors' 
activities  with  respect  to  Yahoo!  s  Cash 
Management  Investments  is  minimal, 
limited  to  its  adoption  of  the  Corporate 
Investment  Policy  and  periodically 
receiving  reports.  Yahoo!  also  states  that 
only  two  of  its  approximately  2,000 
employees  spend  any  time  with  respecF 
to  its  Cash  Management  Investments, 
and  those  employees  spend  only 
approximately  20%  of  their  time  in  this 
manner.  Yahoo!  states  that  the  amount 
of  time  that  the  board  of  directors 
dedicates  to  the  Strategic  Investments  is 
small  relative  to  the  amount  of  time 
dedicated  to  Yahoo  !'s  business 
activities. 

d.  Nature  of  Assets.  Yahoo!  states  that 
as  of  December  31.  1999.  exclusive  of 
cash  items  and  government  securities, 
over  90%  of  Yahooi's  total  assets,  on  an 
unconsolidated  basis,  was  attributable 
to  direct  non-investment  security  assets 
and  Yahoo! 's  interests  in  wholly-  and 
majority-owned  subsidiaries  and  Yahoo! 
Japan.  As  of  December  31,  1999,  Yahoo 
represents  that  less  than  5%  of  its  total 
assets  (exclusive  of  cash  items  and 
government  securities),  on  an 
unconsolidated  basis,  were  attributable 
to  Strategic  Investments.  Yahoo  further 
represents  that  Cash  Management 
Investments  comprised  less  than  10%  of 
its  total  assets,  as  of  December  31,  1999. 

e.  Sources  of  Income.  Yahoo!  states 
that  for  the  year  ended  December  3 1 . 
1999,  Yahoo! 's  investment  income 
comprised  approximately  37%  and  its 
operating  income  comprised 
approximately  63%  of  Yahoo! 's  gross 
income.  Yahoo!  further  states  that  for 


the  quarter  ended  March  31,  2000. 
Yahoo! 's  investment  income  comprised 
approximately  44%.  and  operating 
income  comprised  approximately  57% 
of  Yahoo!  s  gross  income.  Moreover, 
Yahoo!  states  that  70%  of  the 
approximately  S57  million  of 
investment  income  it  reported  in  the 
quarter  ended  March  31.  2000.  resulted 
from  the  consolidation  of  certain  joint 
venture  operations  following  Yahoo !'s 
acquisitions  of  Geocities  and 
broadcast.com.  not  from  speculation  in 
securities.  Yahoo!  notes  that  in  the  past 
its  income  from  operations  has 
fluctuated  widely  and  Yahoo!  has 
incurred  substantial  non-recurring  costs 
in  connection  with  acquisitions  and 
product  development.  Yahoo!  notes  that 
the  composition  of  its  income,  at-times. 
is  not  representative  of  Yahoo!s 
activities  as  an  operating  company. 
Yahoo!  believes  that  the  sources  of  its 
revenue  are  more  representative  of 
Yahoo! "s  activities  as  an  operating 
company.  Yahoo!  states  that  as  far  back 
as  1996,  Yahoo!  generated  83%  of  its 
total  revenue  from  sales  of 
advertisements  and  14%  from 
investment  income.  For  the  year  ended 
December  31,  1999,  Yahoo  states  that  it 
generated  94%  of  its  total  revenue  from 
operating  activities  and  the  remaining 
6%  from  investment  income.  Yahoo! 
expects  that  in  the  future  the  percentage 
of  its  total  revenues  derived  from 
operating  activities  will  ordinarily  be 
over  90%. 

7.  Yahoo!  thus  asserts  that  it  satisfies 
the  standards  for  an  order  under  section 
3(b)(2)  of  the  Act. 

Applicant's  Conditions 

Applicant  agrees  that  the  order 
granting  the  requested  relief  will  be 
subject  to  the  following  conditions: 

1.  Yahoo!  will  continue  to  allocate 
and  utilize  its  accumulated  cash  and 
Cash  Management  Investments  for  bona 
fide  business  purposes. 

2.  Yahoo!  will  refrain  from  investing 
or  trading  in  securities  for  short-term 
speculative  purposes. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority 
Margaret  H.  McFarland, 
Deputy  Secrftar\\ 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Investment  Company  Act  Release  No. 
24457;  81 J-1 70] 

Bain  Capital,  Inc.  and  BCIP  Associates 
II;  Notice  of  Application 

M.n   ir.  iooo 

AGENCY:  SHcurities  and  Exchange 
C'ummission  ("SEr,"). 
ACTION:  Notice  of  application  for  an 
order  under  sections  6(b)  and  6(e)  of  the 
Investment  (lonipany  Act  of  1941) 
("Ai;t")  granting  an  exemption  from  all 
provisions  of  the  Act  except  section  9, 
sections  17  (other  than  certain 
provisions  of  paragraphs  (a),  (d).  (f).  (g). 
and  (j))  and  :U)  (other  than  certain 
provisions  of  paragraphs  (a),  (b),  (e),  and 
(h)).  sections  36  through  53,  and  the 
rules  and  regulations  under  the  Act. 

SUMMARY  OF  APPLICATION:  Applicants 
Bain  Ciapital.  Inc.  ("Bain  Capital")  and 
BCIP  Associates  II  (the  "Initial 
Investment  Entity")  request  an 
exemption  from  various  provisions  of 
the  Act  for  an  "employees'  sw:urities 
company"  within  the  meaning  of 
section  2{a)(13)  of  the  Act. 

Filing  Dati's:  The  applic:ation  was 
filed  on  May  29.  1997,  and  amended  on 
May  12,  2000. 

Hearing  or  Notification  of  Hearing:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
htiaring  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SE(]  by  5:30  p.m.  on 
June  12,  2000,  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES: 

Secretary,  SEC.  450  Fifth  Street  NW, 

Washington,  DC  20549-0609. 
Applicants,  Two  Copley  Place,  Boston, 

Massachusetts  02116' 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Kay  Freeh,  Branch  Chief,  at  (202) 
942-0564  (Division  of  Investment 
Management,  Office  of  Investment 
Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  hv  writing  the 
SEC's  Public  Reference  Branch  at  450 


Fifth  Street  NW.  Washington,  DC 
20549-0102.  or  by  telephone  at  (202) 
942-8090. 

Applicants'  Representations 

1    Bain  (Capital,  A  Delaware 
corporatiim,  is  a  private  equity 
investment  firm  It  manages  private 
investment  funds  (the  "Bain  Funds ') 
which  are  exempt  from  registration 
under  the  Act  in  reliance  on  sections 
3(c)(1)  and  3(c)(7)  of  the  Act   Bain 
Capital  is  exempt  from  registration  as  an 
investment  adviser  under  the 
Investment  Advisers  Act  of  1940 
(  "Advisers  Act  ")  in  reliance  upon 
section  203(b)(3)  of  the  Advisers  Act. 

2.  Applicants  propose  to  offer  various 
investment  programs  ("Investment 
Entities")  to  Eligible  Investors  (as 
defined  below)  of  Bain  Capital  and  Bain 
Capital  Holdings.  LLC,  a  limited 
liability  company  which  is  being 
organized  to  carry  on  the  business 
activities  of  Bain  Capital  and  will  be 
owned  by  key  employees  of  Bain  Capital 
(together  with  Bain  Capital,  the 
"Company  "). 

The  Initial  Investment  Entity  has  been 
established  to  enable  Eligible  Investors 
to  participate  in  co-investment 
opportunities  with  the  Bain  Funds.  The 
Initial  Investment  Entity  is  structured  as 
a  general  partnership  formed  as  an 
"employees"  securities  company" 
within  the  meaning  of  section  2(a)(13)  of 
the  Act,  and  will  operate  as  a  closed- 
end,  non-diversified,  management 
investment  company. 

A  subsequent  Investment  Entity  may 
be  structured  as  a  general  partnership  or 
as  a  domestic  or  offshore  limited 
partnership,  limited  liability  company, 
or  corporation.  The  Investment  Entities 
are  established  to  reward  and  retain 
Eligible  Employees  (as  defined  below) 
and  to  attract  highly  qualified  personnel 
to  the  Company.  No  Eligible  Employee 
will  be  required  to  invest  in  any 
Investment  Entity. 

3  The  Company  will  act  as  the 
managing  partner  ("Managing  Partner") 
of  the  Initial  Investment  Entity.  The 
Managing  Partner  of  subsequent 
Investment  Entities  will  be  the 
(Company,  a  successor  entity,  (i.e.,  an 
entity  or  entities  that  result  from  a 
reorganization  into  another  jurisdiction 
or  a  change  in  the  type  of  business 
organization  of  the  Company)  or  an 
affiliated  person  (as  defined  in  section 
2(a)(3)(C)  of  the  Act)  of  the  Company 
("Control  Affiliate").  A  person  serving 
as  an  investment  adviser  to  an 
Investment  Entity  will  be  registered  as 
an  investment  adviser  under  the 
Advisers  Act,  if  required  under 
applicable  law. 


4.  No  fee  will  be  charged  to  an 
Investment  Entity  by  the  Managing 
Partner  and  no  compensation  will  be 
paid  by  an  Investment  Entity  or  its 
Partners  to  the  Managing  Partner  for  its 
services  in  such  capacity.  No 
Investment  Entity  will  be  c:harged 
management  fees  by  the  Company,  or 
any  of  its  affiliates.  The  Managing 
Partner  may  require  an  Investment 
Entity  to  reimburse  it  for  direct  costs  of 
disbursements  and  expenses  that  it 
incurs  on  behalf  of  such  Investment 
Entity. 

5.  Interests  in  the  Investment  Entities 
(""Interests")  will  be  offered  without 
registration  in  reliance  on  section  4(2)  of 
the  Securities  Act  of  1993  (the   "1933 
Act"")  or  Regulation  D  under  the  1933 
Act  and  will  be  sold  without  a  sales 
charge  Interests  will  be  sold  solely  to 
""Eligible  Investors."" 

Eligible  Investors  will  consist  of:  (a) 
Eligible  Employees  (as  defined  below); 
(b)  trusts  and  other  investments  vehicles 
of  which  the  trustees,  grantors  and/or 
beneficiaries  are  Eligible  Employees  or 
of  which  the  beneficiaries  are 
immediate  family  members  (spouses, 
parents,  children,  spouses  of  children, 
brothers,  sisters,  and  grandchildren)  of 
Eligible  Employees  and  charitable 
organizations,  including  self-directed 
retirement  plan  vehicles  (including 
individual  retirement  accounts);  (c) 
partnerships,  corporations  or  other 
entities  all  of  the  voting  power  of  which 
is  controlled  by  Eligible  Employees;  and 
(d)  the  Company. 

Prior  to  offering  interests  in  an 
Investment  Entity  to  an  Eligible 
Employee,  the  Managing  Partner  must 
reasonably  believe  that  the  Eligible 
Employee  will  be  a  sophisticated 
investor  capable  of  understemding  and 
evaluating  the  risks  of  participating  in 
the  hivestraent  Entity  without  the 
benefit  of  regulatory  safeguards.  Eligible 
Employees  will  be  experienced 
professionals  in  the  leveraged  buy  out, 
venture  capital,  investment  banking  or 
management  consulting  business,  or  in 
related  administrative,  financial, 
accounting  or  operational  activities. 

6.  An  "Eligible  Employee"  is  an 
individual  who  at  the  time  of  an  offer 
for  an  Interest  in  an  Investment  Entity 
is: 

(a)  A  professional  or  key 
administrative  employee  of  the 
Company  or  a  Control  Affiliate,  or  a 
former  professional  employee  of  the 
Company  or  a  Control  Affiliate,  and  is 
an  accredited  investor  meeting  the 
income  requirements  set  forth  in  rule 
501(a)(6)  of  Regulation  D  under  the  1933 
Act;  or 

(b)  an  employee  of  the  Company  or  a 
Control  Affiliate  who:  (i)  Will  be  ' 
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involved  in  managing  the  finances  or 
the  day-to-day  affairs  of  the  Investment 
Entities  or  in  locating,  structuring  or 
administering  the  investments  made  by 
the  Investment  Entities;  (ii)  has  an 
individual  rate  of  annual  compensation 
from  all  sources  of  at  least  5120,000.  (iii) 
has  a  reasonable  expectation  of  having 
the  seune  rate  of  annual  compensation  in 
each  of  the  two  immediately  succeeding 
years;  and  (iv)  has  such  knowledge  and 
experience  in  financial  and  business 
matters  that  he  will  be  capable  of 
evaluating  the  merits  and  risks  of  the 
proposed  investments.  A  mciximum  of 
35  persons  who  do  not  meet  the  income 
requirements  of  Regulation  D  under  the 
1933  Act  at  the  time  an  offer  for  an 
Interest  is  made  will  be  admitted  to  any 
Investment  Entity. 

7.  Before  participating  in  an 
Investment  Entity.  Eligible  Employees 
will  be  provided  with  a  copy  of  the 
organizational  documents  of  the 
Investment  Entity,  which  will  set  forth 
the  specific  investment  objectives  and 
strategies  of  the  Investment  Entity,  and 
a  description  of  the  relevant  risks 
associated  with  an  investment  in  an 
Investment  Entity. 

8.  Each  Investment  Entity  will  send 
the  Eligible  Investors  that  participate  in 
the  Investment  Entity  ("Partners")  an 
annual  repot  regarding  its  operations 
which  will  contain  unaudited  financial 
statements.  Within  90  days  after  the  end 
of  each  fiscal  year,  or  as  soon  as 
practicable  thereafter,  each  Investment 
Entity  will  transmit  to  each  Partner  a 
report  indicating  its  Share  of  the  income 
or  losses  of  the  Investment  Entity  for 
federal  income  tax  purposes  for  the 
fiscal  year  most  recently  ended. 

9.  An  Investment  Entity  will  maintain 
a  separate  class  of  capital  accounts  for 
Partners  who  are  participating  in  a 
particular  investment  {the  "Participating 
Partners").  Capital  contributions  made 
to  an  Investment  Entity  by  or  on  behalf 
of  Participating  Partners  will  be 
allocated  pro-rata  to  the  capital  sub- 
accounts relating  to  a  particular 
investment  for  such  Participating 
Partners.  Partners  who  do  not 
participate  in  a  particular  investment 
will  have  no  interest  in,  or  capital  sub- 
account with  respect  to,  such 
investment.  A  Partner's  percentage 
share  will  differ  from  one  sub-account 
to  another,  such  that  each  Partners 
proportionate  mix  of  investments  is 
likely  to  differ  from  each  other  Partner's 
and  from  an  Investment  Entity's 
aggregate  investments. 

10.  In  addition  to  co-investment 
opportunities  with  the  Bain  Funds,  the 
Managing  Partner  of  the  Initial 
Investment  Entity  may  make  other 
investment  opportunities  not  related  to 


Bain  Fund  investments  available  to  one 
or  more  Partners  who  are  Eligible 
Investors  and  in  the  case  of  any  follow- 
on  investment  in  a  portfolio  company, 
the  Managing  Partner  may  also,  in  its 
discretion,  make  such  opportunity 
available  to  Partners  who  participated  in 
earlier  investments  by  the  Initial 
Investment  Entity  in  such  portfolio 
company. 

11.  Partners  will  not  be  entitled  to 
redeem  their  interest  in  the  Initial 
Investment  Entity.  A  Partner  will  be 
permitted  to  transfer  its  interest  only 
with  the  express  consent  of  the 
Managing  Partner  and  only  to  an 
Eligible  Investor.  Upon  a  Partner's 
death,  the  Partner's  estate  will  be 
substituted  as  a  Partner. 

12.  The  Managing  Partner  may  require 
a  Partner  to  withdraw  from  an 
Investment  Entity  if:  (a)  The  Partner  is 
no  longer  deemed  to  be  able  to  bear  to 
economic  risk  of  investment  in  an 
Investment  Entity;  fb)  an  Investment 
Entity  may  suffer  adverse  tax 
consequences  if  a  particular  Partner 
were  to  remain;  (c)  the  continued 
participation  of  the  Partner  would 
violate  applicable  law  or  regulations;  or 
(d)  the  Managing  t^artner;  in  its  sole 
discretion,  deems  such  withdrawal  to  be 
in  the  best  interest  of  the  Investment 
Entity  and  any  of  its  affiliated  persons 
(as  defined  in  section  2(a)(3)(C)  of  the 
Act). 

If  a  Partner  is  required  to  withdraw, 
an  Investment  Entity  may,  in  its  sole 
discretion,  require  the  Partner  to  sell  its 
Interest  in  the  Investment  Entity.  The 
purchase  price  for  the  sale  of  a 
withdrawing  Partner's  Interest  would  be 
equal  to  the  Partner's  capital  account  for 
the  Investment  as  of  the  date  the  Partner 
is  requested  to  withdraw  determined  as 
if  the  capital  account  were  credited  or 
charged  with  the  income,  realized  and 
uru-ealized  gains,  expenses,  and  realized 
and  unrealized  losses  attributable  to  the 
investment  as  determined  by  the 
Managing  Partner. 

13.  An  Investment  Entitv'  will  not 
acquire  any  security  issued  by  a 
registered  investment  company  if 
immediately  after  such  acquisition,  the 
Investment  Entity  would  own  more  than 
3%  of  the  outstanding  voting  stock  of 
the  registered  investment  company. 

14.  Each  Investment  Entity  may  invest 
in  investment  opportunities  offered  to 
or  by,  or  that  come  to  the  attention  of 
the  Company,  including  opportunities 
in  which  the  Company,  its  affiliates 
and/or  its  employees  (including 
Partners  of  the  Investment  Entities)  may 
invest  for  their  own  respective  accounts. 
The  Investment  Entities  may  also  sell 
securities  to,  or  buy  securities  from,  the 
Company,  its  affiliates,  or  its  employees 


and  may  distribute  securities  in-kind  to 
Partners.  The  Company  may  perform 
ser\'ices  for  entities  in  which  an 
Investment  Entity  invests  and  may  be 
paid  by  such  entities  for  such  services 
and  for  related  disbursements  and 
charges. 

Applicant's  Legal  Analysis 

1.  Section  6(b)  of  the  Act  provides,  in 
part,  that  the  SEC  will  exempt 
employees'  securities  companies  from 
the  provisions  of  the  Act  to  the  extent 
that  such  exemption  is  consistent  with 
the  protection  of  investors.  Section  6(b) 
provides  that  the  SEC  will  consider,  in 
determining  which  provisions  of  the  .^ct 
from  which  the  company  should  be 
exempt,  the  company's  form  of 
organization  and  capital  structure,  the 
persons  owning  and  controlling  its 
securities,  the  price  of  the  company's 
securities  and  the  amount  of  any  sales 
load,  how  the  company's  funds  are 
invested,  and  the  relationship  between 
the  company  and  the  issuers  of  the 
securities  in  which  it  invests. 

Section  2(a)(13)  of  the  Act  defines  an 
employees'  security  company,  in 
relevant  part,  as  any  investment 
company  all  of  whose  outstanding 
securities  are  beneficially  owned:  (a)  By 
current  or  former  employees,  or  persons 
on  retainer,  of  one  or  more  affiliated 
employers;  (b)  by  immediate  family 
members  of  such  employees:  or  (c)  by 
such  employer  or  employers  together 
with  any  of  the  persons  in  (a)  or  (b). 

2.  Section  7  of  the  Act  generally 
prohibits  investment  companies  that  are 
not  registered  under  section  8  of  the  Act 
from  selling  or  redeeming  their 
securities.  Section  6(e)  of  the  Act 
provides  that,  in  cormection  with  any 
order  exempting  an  investment 
company  from  any  provision  of  section 
7,  certain  provisions  of  the  Act.  as 
specified  by  the  SEC.  will  be  applicable 
to  the  company  and  other  persons 
dealing  with  the  company  as  though 
such  company  were  registered  under  the 
Act. 

Applicants  request  an  order  under 
sections  6(b)  and  6(e)  of  the  Act 
exempting  them  from  all  provisions  of 
the  Act.  except  section  9.  sections  17 
(other  than  certain  provisions  of 
paragraphs  (a),  (d).  (f).  (g),  and  (j)).  and 
30  (other  than  certain  provisions  of 
paragraphs  (a),  (b),  (e).  and  (h)),  and 
sections  36  through  53,  and  the  rules 
and  regulations  under  the  Act. 

3.  Section  17(a)  generally  prohibits 
any  affiliated  person  (as  defined  in 
section  2(a)(3)  of  the  Act)  of  a  registered 
investment  company,  or  any  affiliated 
person  of  such  person,  acting  as 
principal,  from  knowingly  selling  or 
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purcha.sin^  anv  security  or  ofhor 
property  to  or  from  the  company. 

Applicant.s  request  an  exemption  from 
section  17(a)  to  permit: 

(a)  The  Company  and  (Control 
Affiliates,  acting  as  principal,  to  engage 
in  any  transaction  directly  or  indirectly 
with  any  Investment  Entity  or  any  entity 
controlled  by  an  Investment  Entity: 

(b)  Anv  Investment  Entitv  to  invest  in 
or  engage  in  any  transaction  with  any 
entity,  acting  a  principal:  (i)  in  which  an 
Investment  Entity,  and  entity  controlled 
by  an  Investment  Entity,  the  C^ompany 
or  Control  Affiliate  has  invested  or  will 
invest;  or  (ii)  with  which  an  Investment 
Entity,  any  entity  controlled  by  an 
Investment  Entity,  the  Company  or  any 
Control  Affiliate  is  or  will  become 
otherwise  affiliated;  and 

(c:)  A  partner  or  other  investor  of  an 
investment  vehicle  for  investors  who  are 
not  affiliated  with  the  Company,  over 
which  the  Company  or  a  Control 
Affiliat(>  exercises  investment 
di.scretion.  and  any  affiliate  of  that 
partner  or  investor  (collectively.  '"Third 
Party  Inv(!stors").  acting  as  principal,  to 
engage  in  any  transaction  directly  or 
intlirectlv  with  an  Investment  Entitv  or 
any  entity  controlled  by  an  Investment 
Entity 

4.  Applicants  state  that  an  exemption 
from  section  17(a)  is  consistent  with  the 
protection  of  investors.  Applicants 
ascert  that,  prior  to  investing.  Eligible 
Employees  will  be  provided  with  a  copy 
of  th(!  organizational  documi-nts  of  .tn 
Investment  Entity,  which  will  set  forth 
its  specific  investment  ob)ec:fives  and 
strategies.  .Applic.ints  believe  that  the 
Eligible  Employees  will  be  able  to 
undt;rstand  and  evaluate  the  risks 
associated  with  participatiim  in  an 
Investment  Entity,  Applicants  assert 
that  the  community  of  interest  among 
the  Partners  and  the  Company  will 
reduce  the  risk  of  abuse  in  such 
transactions.  Applicants  also 
acknowledge  that  any  transaction 
subject  to  section  17(a)  for  which 
exemptive  relief  has  not  been  reiiuesfed 
would  require  specific  approval  from 
the  .SEC. 

5.  .Section  17(d)  of  the  Act  and  rule 
17d-l  under  the  .^ct  prohibit  any 
affiliated  person  or  principal 
underwriter  of  a  registered  investment 
company,  or  any  affih.ited  person  of  an 
affiliated  person  or  ()riii(  i[)al 
underwriter,  acting  as  principal,  from 
participating  in  any  joint  arrangement 
with  the  company  unless  .luthorized  by 
order  of  the  SEC 

Applicants  recjuesl  relief  to  permit  an 
Investment  Entity  to  [)arti(  ipate  in  joint 
transactions  involving: 

(a)  An  inves'ment  in  a  security:  (i)  in 
which  the  Bain  I'uiids,  the  Company. 


another  Investment  Entity  or  an 
affiliated  person  of  any  of  the  Bain 
Funds,  the  Company  or  an  Investment 
Entity,  or  a  transferee  of  one  of  these,  is 
a  participant  orbet;omes  a  participant; 
or  (ii)  with  respect  to  which  the 
(Company  or  any  affiliated  person 
thereof  is  entitled  to  receive  fees  or 
compensation  of  any  kind,  including, 
but  not  limited  to.  transaction  fees, 
consulting  fees,  management  fees  or 
other  economic  benefits  or  interests;  and 

(b)  Any  investment  vehicle 
sponsored,  offered  or  managed  by  the 
Company,  another  Investment  Entity  or 
any  affiliated  person  of  the  Company  or 
an  Investment  Entity. 

6.  Applicants  assert  that  the  flexibility 
to  structure  co-  and  joint  investments  in 
the  manner  described  in  the  application 
will  not  involve  abuses  of  the  type 
sec;ti()n  17(d)  an  rule  17d-l  were 
designed  to  prevent.  Applicants  state 
that,  because  attractive  investment 
opportunities  of  the  types  considered  by 
the  Investment  Entities  often  require 
that  each  participant  make  available 
funds  in  an  amount  that  may  be 
substantially  greater  than  that  available 
to  an  Investment  Entity  alone,  there  may 
be  certain  attractive  opportunities  of 
which  an  Investment  Entity  may  be 
unable  to  take  advantage  exc:ept  as  a  co- 
participant  with  other  persons, 
including  affiliated  persons. 

Applicants  state  also  that,  in  light  of 
the  Company's  purpose  of  establishing 
the  Investment  Entities  to  reward 
Eligible  Investors  and  to  attract  highly- 
qualified  personnel  to  the  f'ompany,  the 
possibility  is  minimal  that  an  affiliattid- 
party  investor  will  (mter  into  a 
transaction  with  an  Investment  Entity 
with  the  intent  of  disadvantaging  the 
Investment  Entity.  Applicants  assert 
that  strict  compliance  with  section  17(d) 
could  cause  an  Investment  Entity  to 
forgo  investment  opportunities  simply 
because  a  Partner,  the  Company,  or 
another  affdiated  person  of  the  • 

Investment  Entity  alsf)  had  or  was 
making  such  investment  and  would 
prevent  the  Investment  Entity  from 
achieving  its  primary  investment 
purpose  of  investing  alimgside  the  Bain 
F'unds. 

7.  .Section  17(0  of  the  Ac:t  designates 
the  entities  that  may  act  as  investment 
company  cu.stodians.  and  rule  17f-2 
specifies  the  requirements  for  a 
registt>red  management  investment 
company  to  maintain  custody  of  its 
investments. 

Applicants  request  an  exemption  from 
the  re(]uirements  of  section  17(f)  of  the 
Act  and  rule  17f-2  under  the  Act  to 
permit  the  following  exceptions  from 
the  requirements  of  rule  17f-2: 


(a)  Compliance  with  paragraph  (h)  of 
the  rule  may  be  achieved  through 
safekeeping  in  the  locked  files  of  the 
Company  or  of  a  partner  of  the 
Company; 

(b)  For  purposes  of  paragraph  (d)  of 
the  rule:  (i)  employees  of  the  Company 
will  be  deemed  employees  of  the 
Investment  Entities,  (ii)  officers  of  the 
Managing  Partner  of  an  Investment 
Entity  will  be  deemed  to  be  officers  of 
such  Investment  Entity,  (iii)  the 
Managing  Partner  of  an  Investment 
Entity  will  be  deemed  to  be  the  board 
of  directors  of  such  Investment  Entity; 
and 

(c)  In  place  of  the  verification 
procedure  under  paragraph  (f)  of  the 
rule,  verification  will  be  effected 
quarterly  by  two  employees  of  the 
Company.  Applicants  submit  that, 
because  may  of  the  Investment  Entities' 
investments  will  be  evidenced  only  by 
partnership  agreements  or  similar 
documents,  rather  than  by  negotiable 
certificates  which  could  be 
misappropriated,  suc:h  instruments  are 
most  suitably  kept  in  the  Company's 
files  where  they  can  be  referred  to  as 
necessarv'.  Applicants  also  state  that 
each  Investment  Entity  comply  with  all 
other  requirements  of  rule  17f-2. 

8.  Section  17(g)  of  the  Act  and  rule 

1 7g-l  under  the  Act  generally  require 
the  bonding  of  officers  and  employees  of 
a  registered  investment  company  who 
have  access  to  its  securities  or  funds. 
Rule  17g-l  requires  that  a  majority  of 
directors  who  are  not  interested  persons 
take  certain  actions  and  give  certain 
approvals  relating  to  fidelity  bonding. 

Applicants  state  that  it  is  likely  that 
all  members  of  the  board  of  directors  of 
the  Managing  Partners  ("Board 
Members")  would  be  t:onsidered 
interested  persons  of  the  Investment 
Entities.  Applicants  request  exemptive 
relief  to  permit  a  majority  of  the  Board 
Members,  regardless  of  whether  they  are 
interested  persons,  to  take  certain 
actions  and  make  certain  approvals 
concerning  bonding  required  by  rule 
17g-l. 

Applicants  state  that  the  Inve.stment 
Entities  c(juld  not  comply  with  rule 
17g-l  without  the  requested  relief 
Applicants  also  state  that  each 
Investment  Entity  will  comply  with  all 
other  requirements  of  rule  17g-l. 

9.  Section  17(j)  and  rule  17j-l(b) 
make  it  unlawful  for  certain  persons  to 
engage  in  fraudulent  or  deceptive 
practices  in  connection  with  the 
purchase  or  sale  of  a  security  held  or  to 
be  ac;quired  by  a  registered  investment 
company.  Rule  17j-l  also  requires  that 
every'  registered  investment  company 
adopt  a  written  code  of  ethics  and  that 
every  access  person  of  a  registered 
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investment  company  report  personal 
securities  transactions.  Applicants 
request  an  exemption  from  the 
requirements  of  rule  17J-1  under  the 
Act.  with  the  exception  of  the  anti-fraud 
provisions  of  paragraph  (b).  because 
they  would  be  unnecessary  and 
burdensome  in  the  case  of  the 
Investment  Entities. 

10.  Applicants  request  an  exemption 
from  the  requirements  in  sections  30(a). 
30(b),  and  30(e),  and  the  rules  under 
those  sections,  that  registered 
investment  companies  prepare  and  file 
with  the  SEC  and  mail  to  their 
shareholders  certain  periodic  reports 
and  financial  statements.  Applicants 
contend  that  the  forms  prescribed  by  the 
SEC  for  periodic  reports  have  little 
relevance  to  the  Investment  Entities  and 
would  entail  administrative  and  legal 
costs  that  outweigh  any  benefit  to  the 
Partners.  Applicants  request  exemptive 
relief  to  the  extent  necessary  to  permit 
each  Investment  Entity  to  report 
annually  to  its  Partners. 

Applicants  also  request  an  exemption 
from  section  30(h)  to  the  extent 
necessary'  to  exempt  the  Managing 
Partner,  Board  Members  and  any  other 
persons  who  may  be  deemed  to  be 
members  of  an  advisory  board  of  an 
Investment  Entity  from  filing  Forms  3, 
4,  and  5  under  section  16(a)  of  the 
Securities  Exchange  Act  of  1934  (the 
"Exchange  Act")  with  respect  to  their 
ownership  of  Interests  in  the  Investment 
Entities.  Applicants  assert  that,  because 
there  will  be  no  trading  market  and  the 
transfers  of  Interests  will  be  severely 
restricted,  these  filings  are  unnecessary 
for  the  protection  of  investors  and 
burdensome  to  those  required  to  make 
them. 

Applicant's  Conditions 

Applicants  agree  that  any  order 
granting  the  requested  relief  shall  be 
subject  to  the  following  conditions: 

1 .  Each  proposed  transaction 
otherwise  prohibited  by  section  17(a)  or 
section  17(d)  and  rule  i7d-l  (the 
"Section  17  Transactions")  will  be 
effected  only  if  the  Managing  Partner 
determines  that: 

(A)  The  terms  of  the  Section  17 
Transaction,  including  the 
consideration  to  be  paid  or  received,  are 
fair  and  reasonable  to  the  affected 
Partners  of  the  participating  Investment 
Entity  and  do  not  involve  overreaching 
of  the  Investment  Entity  or  its  Partners 
on  the  part  of  any  person  concerned; 
and 

(b)  The  Section  17  Transaction  is 
consistent  with  the  interests  of  the 
Partners  of  the  participating  Investment 
Entity,  the  Investment  Entity 
organizational  documents,  and  the 


Investment  Entity's  reports  to  its 
Partners. 

In  addition,  the  Managing  Partner  will 
record  and  preserve  a  description  of 
such  section  17  Transactions,  its 
findings,  the  information  or  materials 
upon  which  its  findings  are  based  and 
the  basis  therefor.  All  such  records  will 
be  maintained  for  the  life  of  an 
Investment  Entity  and  at  least  two  years 
thereafter,  and  will  be  subject  to 
examination  by  the  SEC  and  its  staff  All 
such  records  will  be  maintained  in  an 
easily  accessible  place  for  at  least  the 
first  two  years. 

2.  In  any  case  where  purchases  or 
sales  are  made  from  or  to  an  entity 
affiliated  with  an  Investment  Entity  by 
reason  of  a  5%  or  more  investment  in 
such  entity  by  a  director,  officer,  or 
employee  of  the  Managing  Partner,  such 
individual  will  not  participate  in  the 
Managing  Partner's  determination  of 
whether  or  not  to  make  such  investment 
available  to  the  Partners  of  an 
Investment  Entity. 

3.  The  Managing  Partner  will  adopt, 
and  periodically  review  and  update, 
procedures  designed  to  ensure  that 
reasonable  inquin.'  is  made,  prior  to  the 
consummation  of  any  Section  17 
Transaction,  with  respect  to  the  possible 
involvement  in  the  transaction  of  any 
affiliated  person  of  the  Investment 
Entities,  or  any  affiliated  person  of  such 
a  person. 

4.  The  Managing  Partner  will  not 
make  available  to  the  Partners  of  an 
Investment  Entity  any  investment  in 
which  a  Co-Investor,  as  defined  below, 
has  or  proposes  to  acquire  the  same 
class  of  securities  of  the  same  issuer, 
where  the  investment  involves  a  joint 
enterprise  or  other  joint  arrangement 
within  the  meaning  of  rule  1 7d-l  in 
which  the  Investment  Entity  and  the  Co- 
Investor  are  participants,  unless  any 
such  Co-Investor,  prior  to  disposing  of 
all  or  part  of  its  investment: 

(a)  Gives  the  Managing  Partner  of  the 
participating  Investment  Entity  holding 
such  investment  sufficient,  but  not  less 
than  one  day's,  notice  of  its  intent  to 
dispose  of  its  investment;  and 

(b)  Refrains  from  disposing  of  its 
investment  unless  the  participating 
Investment  Entity  holding  such 
investment  has  the  opportunity  to 
dispose  of  its  investment  prior  to  or 
concurrently  with,  on  the  same  terms  as. 
and  on  a  pro  rata  basis  with,  the  Co- 
Investor. 

The  term  "Co-Investor"  means  any 
person  who  is  a:  (a)  An  affiliated  person 
of  the  Investment  Entity  who  is  under 
common  control  with  the  Investment 


Entity,  or  controlled  by  the  Company;  ^ 
(b)  the  Company  and  any  entities 
controlled  by  the  Company;  (c)  a  current 
or  former  managing  director  of  the 
Company;  (d)  an  investment  vehicle 
offered,  sponsored,  or  managed  by  the 
Company  or  an  affiliated  person  of  the 
Company;  or  (e)  a  company  in  which 
the  Managing  Partner  acts  as  a  general 
partner  or  in  a  similar  capacity,  or  has 
a  similar  capacity  to  control  the  sale  or 
disposition  of  the  company's  securities. 

"The  restrictions  contained  in  this 
condition,  however,  shall  not  be 
deemed  to  limit  or  prevent  the 
disposition  of  an  investment  bv  a  Co- 
Investor: 

(a)  To  its  direct  or  indirect  wholly- 
owned  subsidiary' .  to  any  Company  (a 
"parent")  of  which  the  Co-investor  is  a 
direct  or  indirect  wholly-owned 
subsidiary,  or  to  a  direct  or  indirect 
wholly-owned  subsidiary'  of  its  parent; 

(h)  to  immediate  family  members 
(spouses,  parents,  children,  spouses  of 
children,  brothers,  sisters  and 
grandchildren)  of  the  Co-investor  or  a 
trust  established  for  any  such  family 
member; 

(c)  When  the  investment  is  comprised 
of  securities  that  are  listed,  on  a  national 
securities  exchange  registered  under 
section  6  of  the  Exchange  Act;  or 

(d)  When  the  investment  is  comprised 
of  securities  that  are.  national  market 
system  securities  pursuant  to  section 
llA(a){2)  of  the  Exchange  Act  and  rule 
llAa2-l  thereunder. 

5.  The  Managing  Partner  of  each 
Investment  Entity  will  send  to  each 
Partner  who  had  an  interest  in  that 
Investment  Entity  at  any  time  during  the 
fiscal  year  then  ended.  Investment 
Entity  financial  statements.  Such 
financial  statements  may  be  unaudited. 
In  addition,  within  90  days  after  the  end 
of  each  fiscal  year  of  each  of  the 
Investment  Entities  or  as  soon  as 
practicable  thereafter,  the  Managing 
Partner  shall  send  a  report  to  each 
person  who  was  a  partner  at  any  time 
during  the  fiscal  year  then  ended, 
setting  forth  such  tax  information  as 
shall  be  necessary  for  the  preparation  by 
the  Partner  of  his  federal  and  state 
income  tax  returns  and  a  report  of  the 
investment  activities  of  the  Investment 
Entity  during  such  year. 

The  Managing  Partner  will  make  a 
valuation  or  have  a  valuation  made  of 
all  of  the  assets  of  the  Investment 
Entities  as  of  the  end  of  each  fiscal  year 
in  a  manner  consistent  with  the 
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I  ustomarv  practuf  with  rcsptut  to  the 
Vdludtioii  of  d.sst'ts  of  the  kind  held  by 
the  Invj'stmt'iit  Kntitie's  which  may 
inchidf.  in  thec:asf  of  (;o-mvesfni»'nt.s 
with  a  Bain  Fund,  valuation.s  providtui 
hv  such  Bain  Fund. 

b.  Each  huestment  Kntitv  and  its 
Managing  Partner  will  maintain  and 
preserve,  for  the  life  of  each  such 
investment  Elntity  and  at  least  two  years 
thereafter,  such  accounts,  hooks,  and 
other  documents  as  constitute  the 
record  forming  the  basis  for  the 
financial  statements  and  annual  reports 
of  such  Investment  Flntitv  to  be 
provided  to  its  Partners,  and  agree  that 
all  such  records  will  be  subject  to 
e.xamination  by  the  SEC  and  its  staff.  All 
such  records  will  be  maintained  in  an 
easily  accessible  place  for  at  least  the 
first  two  years. 

For  the  (."oinmission.  bv  thr  ni\  ision  nl 
liivHstmeiit  MrtiiitgeiiiiTit,  iiiuler  (It'lexaleii 
.iuth()rit\ 

Marxaret  H.  McFarlantl, 
l)fl)ut\  Sr(  rftiin, 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

(Release  No.  34-42787;  File  No.  SR-Amex- 
00-14] 

Self-Regulatory  Organizations; 
American  Stock  Exchange  LLC;  Order 
Approving  Proposed  Rule  Ctiange  and 
Notice  of  Filing  and  Order  Granting 
Accelerated  Approval  of  Amendment 
No.  1  Relating  to  Generic  Listing 
Standards  Applicable  to  Listing 
Portfolio  Depository  Receipts  and 
Index  Fund  Shares  Pursuant  to  Rule 
19b-4(e)  Under  the  Securities 
Exchange  Act  of  1934 

I.  Introduction 

On  March  fi.  2000,  the  American 
Stock  Exchange  LLC'  ("Amex"  or 
"Exchange")  fded  with  the  Securities 
and  Exchange  C^ommission  ("SEC"  or 
"Commission"),  pursuant  to  Section 
19(b)(  1 )  of  the  Securities  F^xchange  Act 
of  19.14  ("Act")  '  and  Kule  19b-4 
thereunder.'  a  proposed  rule  change  to 
establish  generic  listing  standards 
applicable  to  Portfolio  Depository 
Receipts  ("PDRs")  and  Index  Fund 
Shares,  By  establishing  generic  listing 
standards,  the  Amex  mav  permit  the 
listing  and  trading  of  PDRs  and  Index 
Fund  Shares  pursuant  to  Rule  19b-4(f?) 
under  the  Act  '  without  submitting  a 


(iroijosed  rule  change  pursuant  U) 
Section  19(b)  under  the  Act. '  The 
proposed  rule  change  was  published  for 
( (imment  in  the  Federal  Register  on 
March  28.  2000.'  No  comments  were 
received  on  the  proposal.  The  proposal 
was  amended  on  April  27.  2000."  In  this 
notice  and  order,  the  Commission  is 
seeking  comment  from  interested 
persons  tm  Amendment  No   1.  and  is 
.ipproving  the  proposed  rule  change, 
including  accelerated  approval  of 
Amendment  No.  1. 

U.  Description  of  the  Proposal 

The  proposal  adds  commentaries  to 
Amex  Rules  1000  and  lOOOA  to  provide 
standards  to  permit  listing  and  trading 
of  PDRs  and  Index  Fund  Shares 
pursuant  to  Rule  19l>-4(e)  under  the 
Act."  The  proposal  requires  that  PDRs 
and  Index  Fund  Shares  listed  pursuant 
to  Rule  19b-4(e)  he  subject  to  specific 
generic:  criteria  as  set  forth  in  proposed 
Amex  Rule  1000,  Commentary  03  (for 
PDRs)  and  Amex  Rule  lOOOA, 
Commentar\'  02  and  03  (for  Index 
Fund  Shares).  All  other  provisions  of 
Amex  Rules  1000  tft  seq.  and  lOOOA  ft 
seq  will  continue  to  apply  to  such 
securities. 

The  proposed  implements  generic 
listing  criteria  that  are  intended  to 
ensure  that  a  significant  portion  of  the 
weight  of  an  index  or  portfolio  is 
accounted  for  by  stocks  with  substantial 
market  capitalization  and  trading 
volume.  Proposed  Commentary  03  to 
Amex  Rule  1000  and  Commentary  .02  to 
Amex  Rule  lOOOA  both  provide  that, 
upon  the  initial  listing  of  a  series  of 
PDRs  or  Index  Fund  Shares  under  Rule 
19l>-4(e).  component  stocks  that  in  the 
aggregate  account  for  at  least  90%  of  the 


r.  i;  .sc  7Hs(ti)ii). 

17  CFK  240  l'tli-4 
'  17(:KK  .'40  ml.-4(f)J. 


M5  I    .SC   7Hs(bl 

■  S<>i  iirilii".  Km  hrtiisi'  .A it  Rnlcasc  No  42542 
(Man  h  17.  JlM)0)   h-^i  hK  Ih4.l7 

".SW- IcIliT  fmm  Mil  hHfl  |  Knhii.  Chi-'f  nf  .Sidff, 
Aiuhx.  Ill  \,iiii  \  .S,uii'W.  .Assistant  IJirt'i  tur.  OiMsinii 
of  M.trk.-t  K.'«iil,iliuri  (    nuisinn").  .SEC.  iUwd  .\yn\ 
14.  jooo  (    .Xiii'MiiliiiiMil  \n   1")  In  .Amt'niiini'nt  Nu 
1.  .\iiii'\  |ir'i[)nsi'(i  tn  .iilil  (  i)innn'ntar\    il.)  In  .Ainfx 
Kulf  lOdli.N   I  riMtiii«  ,t  ppuliii  t  lifsrripliiiii  cii'livcn 
r>'(|inr>'iiifiit  fur  scrn-s  lh.it  h.ivn  hii'Mji  nrrfnli'il  r"lu'f 
liN  Ihr  SH   trnni  the  |ir(is(u'(  Ins  dflivtrN 
r.'i|mri'nii'nls  nf  Si-c  tinii  J4|il)  uf  thi'  Invi'stmi-nl 
(...iiili.iiu  .\(  I  ..f  1441)  r  1140  .\i  t    I   .Amex  .lisu 
1  l<irifiiMl  thi'  tiiiiiin;  fur  i  ninpimm  i'  « ilh  thr 
I'liHiliilitv  t  riliThi  .mil  \i'rifu'it  that  Ihi-  hxi  hauRi' 
will  rt-ciiiirf  is.siii'rs  nl  h  srrifs  nf  I'DKs  nr  liult'x 
Kuiul  .Sluiri's  listi'il  liiuliT  Kiili'  I>ll>-4|i')  to  rHpri'sfiil 
111  Ihf  Kxi  hrtiiRi-  lli.it  Ihi'  inili'x  i.r  purtfulm  nf 
sf(  urines  iiiiiIitK  iiik  sui  h  scrii-s  vtill  (  uiiiplv  wilti 
tlif  applii  ,itilf  >'lii{it)ilitv  I  ntcriH  .ts  nf  Ihf  (late  iit 
initi,il  ili'piisii  III  sri  iirilifs  ti>  thf  tnisl  or  fiimi  in 
1  iiiiniv  tinii  with  Ih-'  iiiiti.il  issiiaiK  i-  I'f  shares  nf 
sm  h  tnist  II!  tiinii 

17  CKK  J40  mt^-4|i')   Kule  l>tlv-4|e|  p.-riiiits  splf- 
reKul.itnrx  orRaniiMlKins  ('  SKDs    )  to  list  aiui  trade 
new  ilerualues  prmlm  Is  that  (  uinpK  w  ith  exislin^ 
SKO  I  rail  inn  rules,  priK.eiiiires.  surveillani  e 
prn>;rains  anil  tisUii|2  stanilards,  without  submitting 
a  proposed  rule  I  han^e  under  ,Se(  non  ptlbl 


weight  of  the  index  or  portfolio  must 
have  a  minimum  market  value  of  at  least 
S75  million.  In  addition,  the  component 
stocks  in  the  index  must  have  a 
minimum  monthly  trading  volume 
during  each  of  the  last  six  months  of  at 
least  250,000  shares  for  stocks 
representing  at  least  90%  of  the  weight 
of  the  index  or  portfolio. 

The  most  heavily  weighted 
component  stock  in  an  underlying  index 
cannot  exceed  25%  of  the  weight  of  the 
index  or  portfolio,  and  the  five  most 
heavily  weighted  component  stocks 
cannot  exceed  65%  of  the  weight  of  the 
index  or  portfolio.  The  underlying  index 
or  portfolio  must  include  a  minimum  of 
13  stocks,  which  is  the  minimum 
number  to  permit  qualification  as  a 
regulated  investment  company  under 
Subchapter  M  of  the  Internal  Revenue 
Code  "  All  securities  in  an  underlying 
index  or  portfolio  must  be  listed  on  a 
national  securities  exchange  or  The 
Nasdaq  Stock  Market  (including  the 
Nasdaq  SmallCap  Market). 

Proposed  Commentan*'  .03  to  Amex 
Rule  1000  and  Commentar\-  .02  to  Amex 
Rule  lOOOA  provide  that  the  underlying 
index  will  be  calculated  based  on  either 
the  market  capitalization,  modified 
market  capitalization,  price,  equal- 
dollar  or  modified  equal-dollar 
weighting  methodology.  In  addition,  if 
the  index  is  maintained  by  a  broker- 
dealer,  the  broker-dealer  must  erect  a 
"fire  wall"  around  the  personnel  who 
have  access  to  information  concerning 
changes  and  adjustments  to  the  index 
and  the  index  must  be  calculated  by  a 
third  party  who  is  not  a  broker-dealer. 
The  current  index  value  will  be 
dis.seminated  ever\'  15  seconds  over  the 
Consolidated  Tape  Association's 
Network  B, 

The  Reporting  Authority  will 
disseminate  for  each  series  of  PDRs  and 
Index  Fund  Shares  an  estimate,  updated 
ever\'  15  seconds,  of  the  value  of  a  share 
of  each  series.  This  may  be  based,  for 
example,  upon  current  information 
regarding  the  required  deposit  of 
securities  plus  any  cash  amount  to 
permit  creation  of  new  shares  of  the 
series  or  upon  the  index  value, 

A  minimum  of  100,000  shares  of  a 
series  of  PDRs  or  Index  Fund  Shares 
will  be  required  to  be  outstanding  as  of 
the  start  of  trading.  The  minimum 
trading  increment  for  a  series  of  PDRs 


"  I  nder  the  SutxhaplPr  M  of  the  Internal  Rev-enue 
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will  be  ' .,-.  of  Si. 00,  and  for  Index  Fund 
Shares  will  be  '  i...  '  u  or  '  o-i  of  SI. 00. 
as  determined  by  the  Exchange  for  a 
specific  series. 

The  original  listing  fee  for  each  series 
of  PDRs  and  Indes  Fund  Shares  will  be 
S5,000.  The  annual  listing  fee  under 
Section  141  of  the  Amex  Companv 
Guide  will  be  based  upon  the  number  of 
shares  of  a  series  of  PDRs  outstanding  at 
the  end  of  each  calendar  year.  For  funds 
with  multiple  series  of  Index  Fund 
Shares,  shares  in  all  series  outstanding 
at  year  end  will  be  aggregated  for 
purposes  of  the  annual  listing  fee  under 
Section  141  of  the  Amex  Company 
Guide. 

The  Exchange  will  implement  written 
surveillance  procedures  for  PDRs  and 
Index  Fund  Shares.  In  addition,  the 
Exchange  will  comply  with  the 
recordkeeping  requirements  of  Rule 
19b-^{e),  and  will  file  Form  19b-4(e)  for 
each  series  of  PDRs  or  Index  Fund 
Shares  listed  under  the  rule  within  five 
business  days  of  commencement  of 
trading.'' 

The  provisions  of  Amex  Rules  1000  et 
seq.  or  lOOOA  et  seq.  will  apply  to  all 
series  of  PDRs  and  Index  Fund  Shares 
listed  under  Rule  19b-4(e).  In  addition 
to  the  requirements  of  proposed 
Commentary  03  to  Amex  Rule  1000  and 
Commentary  .02  and  .03  to  Amex  Rule 
lOOOA,  PDRs  and  Index  Fund  Shares 
will  be  subject  to  Exchange  procedures 
and  rules,  discussed  below,  comparable 
to  those  applied  to  existing  PDRs  and 
Index  Fund  Shares. 

Amex  Rule  154 

Commentary'  .04(c)  to  Amex  Rule  154 
provides  that  stop  and  stop  limit  orders 
to  buy  or  sell  a  security  (other  than  an 
option,  which  is  covered  by  Amex  Rule 
950(f)  and  Commentary  thereto),  the 
price  of  which  is  derivatively  priced 
based  upon  another  security  or  index  of 
securities,  may,  with  the  prior  approval 
of  a  Floor  Official,  be  elected  by  a 
quotation,  as  set  forth  in  Commentary 
.04(c)(i-v).  PDRs  and  Index  Fund  Shares 
listed  under  Rule  19b— 4(e)  will  be 
eligible  for  this  treatment,  i" 

Trading  Halts 

In  addition  to  other  factors  that  may 
be  relevant,  the  Exchange  may  consider 
factors  such  as  those  set  forth  in  Amex 
Rule  918C(b)  in  exercising  its  discretion 
to  halt  or  suspend  trading  in  PDRs  and 
Index  Fund  Shares.  These  factors  would 
include:  (1)  The  extent  to  which  trading 


■•irCFR  240  19b-4(e) 

'"  See  Securities  Exchange  Act  Release  No.  29063. 
(April  10.  1991).  .56  FR  15652  (April  17.  1991)  note 
9.  regarding  Exchange  designation  of  equity 
derivative  securities  as  eligible  for  such  treatment 
under  Rule  154.  Commentarv  .04(c). 


is  not  occurring  in  stocks  underlying  the 
Index;  or  (2)  whether  other  unusual 
conditions  or  circumstances  detrimental 
to  the  maintenance  of  a  fair  and  orderly 
market  are  present.  Trading  in  these 
Securities  will  also  be  halted  in  the 
event  that  market-wide  "circuit  breaker" 
parameters  of  Amex  Rule  117  are 
triggered. 

Amex  Rule  190.  Commentary  .04 

Commentary  .04  to  Amex  Rule  190 
will  apply  to  PDRs  and  Index  Fund 
Shares  listed  under  19b-4{e).  This 
Commentary  provides  that  the 
prohibition  in  Amex  Rule  190(a)  against 
a  specialist  or  the  specialist's  member 
organization  effecting  any  business 
transactions  with  a  company  in  which 
stock  the  specialist  is  registered  does  • 
not  restrict  a  specialist  registered  in  a 
series  of  PDRs  or  Index  Fund  Shares 
from  purchasing  and  redeeming  the 
applicable  series  from  the  issuer  to 
facilitate  the  maintenance  of  a  fair  and 
orderly  market. 

Notice  to  Members 

The  Exchange  will  issue  a  Notice  to 
Members  for  each  series  of  PDRs  or 
Index  Fund  Shares  to  be  listed  pursuant 
to  Rule  19b-4{e).  The  Notice  will 
describe  the  characteristics  of  the 
securities  and  inform  members  of  any 
obligation  to  deliver  a  written  product 
description  or  prospectus,  applicable,  to 
purchasers  of  PDRs  or  Index  Fund 
Shares.  In  addition,  the  notice  will 
inform  members  of  their  responsibilities 
under  Amex  Rule  411  (Duty  to  Know 
and  Approve  Customers)  in  connection 
with  customer  transactions  in  these 
securities. 

The  proposal  also  requires,  in 
proposed  Commentary  .03  to  Rule 
1000 A,  members  and  member 
organizations  to  provide  to  purchasers 
of  a  series  of  Index  Fund  Shares  a 
product  description  of  the  terms  and 
characteristics  of  such  securities  in  a 
form  prepared  by  the  open-end 
management  investment  company 
issuing  such  securities,  not  later  than 
the  time  a  conformation  of  the  first 
transaction  in  such  series  is  delivered  to 
the  purchaser.  This  requirement  applies 
only  if  the  particular  series  has  been 
granted  relief  from  the  prospectus 
delivery  requirements  of  Section  24(d) 
of  the  1940  Act."  Additionally, 
members  and  member  organizations  are 
required  to  include  the  product 
description  with  any  sales  materials 
relating  to  a  series  of  Index  Fund  Shares 
that  is  provided  to  the  public.  Any  other 
written  materials  provided  to  customers 
by  a  member  or  member  organization 


referring  to  a  series  of  Index  Fund 
Shares  must  include  a  statement  relating 
to  the  product  description,  in 
substantially  the  form  set  forth  in  the 
proposed  Commentar)-  .03.  The 
proposal  also  provides  that  a  member  or 
member  organization  carr\-ing  an 
omnibus  account  for  a  non-member 
broker-dealer  is  required  to  inform  such 
non-member  that  execution  of  an  order 
to  purchase  a  series  of  Index  Fund 
Shares  for  such  account  will  be  deemed 
to  constitute  agreement  by  the  non- 
member  to  make  such  product 
description  available  to  its  cilstomers  on 
the  same  terms  as  are  directly  applicable 
to  members  and  member  organizations 
under  proposed  Commentary  .03. 
Finally,  the  proposal  provides  that  a 
member  or  member  organization  must 
provide  a  prospectus  for  a  particular 
series  of  Index  Fund  Shares  upon  the 
customer's  request. 

III.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  with  the 
requirements  of  Section  6(b)(5).'- 
Specifically,  the  Commission  finds  that 
the  proposal  to  provide  generic 
standards  to  permit  listing  and  trading 
of  PDRs  and  Index  Fund  Shares 
pursuant  to  Rule  19b— 4(e)  furthers  the 
intent  of  that  rule  by  facilitating 
commencement  of  trading  in  these 
securities  without  the  need  for  notice 
and  comment  and  Commission  approval 
under  Section  19(b)  of  the  Act,  Thus,  by 
establishing  generic  standards,  the 
proposal  should  reduce  the  Exchanges 
regulator}'  burden,  as  well  as  benefit  the 
public  interest,  by  enabling  the 
Exchange  to  bring  qualifying  products  to 
the  market  more  quickly.  Accordingly, 
the  Commission  finds  that  the 
Exchange's  proposal  will  promote  just 
and  equitable  principles  of  trade,  foster 
cooperation  and  coordination  with 
persons  engaged  in  regulating,  clearing, 
settling,  processing  information  with 
respect  to,  and  facilitating  transactions 
in  securities,  and.  in  general,  protect 
investors  and  the  public  interest 
consistent  with  Section  6(b)(5)  of  the 
Act.  13 

On  December  11,  1992,  the 
Commission  approved  Amex  Rules  1000 
et  seq.  to  accommodate  trading  on  the 
Exchange  of  PDRs,  which  represent 
interests  in  a  unit  investment  trust 


"  15  U.S.C.  870a-24(d). 


'MS  U.SC.  78flb)(5), 

■3  15  U.S,C  78fTb)(5)  In  approving  this  rule,  the 
Commission  notes  that  is  has  considered  the 
proposed  rule's  impact  on  efficiency,  competition. 
and  capital  formation.  15  U.S.C.  78c(f). 
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("Trust")  that  operates  [)n  an  open-end 
basis  and  holds  a  portfolio  of 
securities. '••  Eac:h  Trust  is  intended  to 
provide  investors  with  an  instrument 
that  closely  tracks  the  underlying 
securities  portfolio,  that  trades  like  a 
share  of  common  stock,  and  that  pays  to 
PDR  holders  periodic  dividends 
proportionate  to  those  paid  with  respect 
to  the  underlying  portfolio  of  .securities, 
less  certain  expenses,  as  described  in 
the  applicable  Trust  prospectus.  The 
Exchange  currently  trades  PDRs  based 
on:  the  Standard  &  Poor's  500  Index, 
known  as  Standard  &  Poor's  Depositary 
Receipts''  (  •SFDRs"");  '"^  the  Standard  & 
Poors  MidCap  400  Index  "•'  (•'.MidCap 
SPDRs  '^'"l;  "•  the  Dow  [ones  Indu.strial 
Average ''^'  ("DIAMONDS '*'^'"):  '^  and, 
the  Nasdaq- 100"  (Index  Nasdaq-100 
Shares '^^'1'" 

The  Commission  first  approved 
Amex's  listing  and  trading  of  Index 
Fund  Shares  under  Amex  Rules  1000 A 
et  seq.  in  1996.'''  Index  Fund  Shares  are 
shares  issued  by  an  open-end 
management  investment  company  that 
seeks  to  provide  investment  results  that 
cfirrespond  generally  to  the  price  and 
yield  performance  of  a  s[)ecified  foreign 
or  domestic  equity  market  index.  The 
Exchange  currently  lists  under  Amex 
Rules  lOOOA  ef  seq.  seventeen  series  of 
World  Equity  Benchmark  Shares'"^' 
("WEBS  '^'"j  ba.sed  on  Morgan  Stanley 
Capital  International  foreign  stock 
indices.-"  and  nine  series  of  .Select 
Sector  SPDRs"  based  on  Select  Sector 
Indexes  comprised  of  stocks 
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(DiTHiiiti.T  !  I     I'tMJ),  S7  KK  bOJ'i  I  (Di-C'tiihiT  18. 
I'tMi;! 
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rcpn^st^nting  various  industry  sectors 
and  included  in  the  S&P  ,500-  Index.-' 

Rule  19b-4(e)  provides  that  the  listing 
and  trading  of  a  new  derivative 
se{:urities  product  by  an  SRC)  shall  not 
be  deemed  a  proposed  rule  change, 
pursuant  to  paragraph  (c)(1)  of  Rule 
19b-4.  if  the  Commission  has  approved, 
pursuant  to  Section  19(b)  of  the 
Exchange  Act,  the  SRO's  trading  rules, 
procedures  and  listing  standards  for  the 
product  class  that  include  the  new 
derivative  securities  product  and  the 
self-regulatory  organization  has  a 
surveillance  program  for  the  product 
class. -=-  As  noted  above,  the  Commission 
has  previously  approved  Amex  Rules 
1000  ft  seq  and  lOOOA  et  seq.  to  permit 
the  listing  and  trading  of  PDRs  and 
Index  Fund  Shares.  In  approving  these 
securities  for  Exchange  trading,  the 
Commission  thoroughly  considered  the 
structure  of  these  securities,  their 
usefulness  to  investors  and  to  the 
markets,  and  the  Amex  rules  that  govern 
their  trading.  Moreover,  except  for 
SPDRs  and  the  initial  WEBS  series,  the 
Exchange  separately  filed  proposed  rule 
changes  pursuant  to  Rule  19b-4  for  each 
series  of  PDRs  or  Index  Fund  Shares 
currently  trading  on  the  Exchange.  The 
Commission  believes  that  adopting 
generic  listing  standards  for  these 
securities  and  applying  Rule  19b— 4(e) 
should  fulfill  the  intended  objective  of 
that  rule  by  allowing  those  series  of 
PDRs  and  Index  Fund  Shares  that  satisfv' 
those  standards  to  start  trading,  without 
the  need  for  notice  and  comment  and 
Commission  approval.  The  Exchange's 
ability  to  rely  on  Rule  19b— 4(e)  for  these 
products  potentially  reduces  the  time 
frame  for  bringing  these  securities  to  the 
market  and  thus  enhances  investors* 
opportunities  The  C^ommission  notes 
that  while  th«'  proposal  reduces  the 
Exchange's  and  the  Commission's 
regulatory  burdtm.  the  Commission  will 
maintain  regulatory  oversight  over  any 
products  listed  under  the  generic 
standards  through  regular  inspection 
oversight. 

The  Commission  pr«!viously 
concluded  that  PDRs  and  Index  Fund 
.Shares  it  previously  approved  for  listing 
under  the  existing  rules  governing  those 
securities  would  allow  investors  to:  (1) 
R(!spond  quickly  to  market  changes 
through  intra-day  trading  opportunities; 
(2)  ("ngage  in  hedging  strategies  similcu 
to  those  used  by  institutional  investors; 
and  (3)  reduce  transactions  costs  for 


-' '  .Sf^  Siicuritips  l-lxi  li.iiik^i'  \t  1  Krlf.isr  Nu   40479 
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-  Sff  S.M  uritii's  Kxi  lianui'  .\(;l  Release  No.  40761 
|D.M.Mnl»'r  H   IMMHI.  b3  FR  70952  (December  22. 
l')'m|. 


trading  a  portfolio  of  securities.  The 
Commission  believes,  for  the  reasons  set 
forth  below,  that  the  product  classes 
that  .satisfv'  the  proposed  generic 
standards  for  PDRs  and  Index  Fund 
Shares  and.  therefore.  t:an  be  listed 
under  Rule  19b-4(e)  without  prior 
Commission  approval,  should  produce 
the  same  benefits  to  the  Exchange  and 
to  investors. 

The  Commission  finds  that  the 
Amex's  proposal  contains  adequate 
rules  and  procedures  to  govern  the 
listing  and  trading  of  PDRs  and  Index 
Fund  Shares  Rule  19b— 4(e).  All  series  of 
PDRs  and  Index  Fund  Shares  listed 
under  the  generic  standards  will  be 
subject  to  the  full  panoply  of  Amex 
rules  and  procedures  that  now  govern 
the  trading  of  existing  PDRs  and  Index 
Fund  Shares  on  the  Amex.  Accordingly, 
any  new  series  of  PDRs  and  Index  Fund 
Shares  listed  and  traded  under  Rule 
19b— 4(e)  will  be  subject  to  Amex  rules 
governing  the  trading  of  equity 
s(K:urities,  including,  among  others, 
rules  and  procedures  governing  trading 
halts,  disclosures  to  members, 
responsibilities  of  the  specialist, 
account  opening  and  customer 
suitability  requirements,  the  election  of 
a  stop  or  limit  order,  and  margin. 

In  addition,  the  Amex  has  developed 
specific  listing  criteria  for  series  of  PDRs 
or  Index  Fund  Shares  qualifying  for 
Rule  19b-4(e)  treatment  that  will  help  to 
ensure  that  a  minimum  level  of  liquidity 
will  exist  to  allow  for  the  maintenance 
of  fair  and  orderly  markets.  Specifically, 
the  Exchange  has  designated  that  a 
minimum  of  100.000  shares  of  a  series 
of  PDRs  or  Index  Fund  Shares  will  be 
requir(?d  to  be  outstanding  as  of  the  start 
of  trading.  The  Commission  believes 
that  this  minimum  number  of  securities 
is  sufficient  to  establish  a  liquid 
Exchange  market  at  the  commencement 
of  trading.  The  Exchange  has  also 
established  that  upon  initial  listing: 
Component  stocks  that  in  the  aggregate 
account  for  at  least  90%  of  the  weight 
of  the  index  or  portfolio  must  have 
minimum  market  value  of  at  least  $75 
million;  the  component  stocks  in  the 
index  must  have  a  minimum  monthly 
trading  volume  during  each  of  the  last 
six  months  of  at  least  250.000  shares  for 
stocks  representing  at  least  90%  of  the 
weight  of  the  index  or  portfolio;  the 
most  heavily  weighted  component  stock 
cannot  exceed  25%  of  the  weight  of  the 
index  or  portfolio,  and  the  five  most 
heavily  weighted  component  stocks 
cannot  exceed  65%  of  the  weight  of  the 
index  or  portfolio;  the  index  or  portfolio 
must  include  a  minimum  of  13  stocks: 
and  all  securities  in  an  underlying  index 
or  portfolio  must  be  listed  on  a  national 
securities  exchange  or  the  Nasdaq  Stock 
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Market.  Moreover,  any  series  seeking  to 
list  under  the  generic  standards  must 
meet  these  eligibility  criteria  as  of  the 
date  of  the  initial  deposit  of  securities 
and  cash  into  the  trust  or  fund.- '  The 
Commission  believes  that  these  criteria 
should  sen.'e  to  ensure  that  the 
underlying  securities  of  these  indexes 
and  portfolios  are  well  capitalized  and 
actively  traded,  which  will  help  to 
ensure  that  U.S.  securities  markets  are 
not  adversely  affected  by  the  listing  and 
trading  of  new  series  of  PDRs  and  Index 
Fund  Shares  under  rule  19b-4(e).  These 
listing  criteria  also  will  make  certain 
that  new  series  of  PDRs  and  Index  Fund 
Shares  do  not  contain  features  that  are 
likely  to  impact  adversely  the  U.S. 
securities  markets.  Accordingly,  the 
Commission  finds  that  these  criteria  are 
consistent  with  Section  6(b)(5)  of  the 
Act.  because  they  serve  to  prevent 
fraudulent  or  manipulative  acts; 
promote  just  and  equitable  principles  of 
trade;  remove  impediments  to  and 
perfect  the  mechanism  of  a  firee  and 
open  market  and  a  national  market 
system;  and  protect  investors  and  the 
public  interest. 

In  addition,  as  previously  noted,  all 
series  of  PDRs  and  Index  Fund  Shares 
listed  under  the  generic  standards  will 
be  subject  to  the  existing  continued 
listing  criteria  for  these  securities.  This 
requirement  allows  the  Amex  to 
consider  the  suspension  of  trading  and 
the  delisting  of  a  series  if  an  event 
occurred  that  makes  further  dealings  in 
such  securities  inadvisable.  The 
Commission  believes  that  this  will  give 
the  Amex  flexibility  to  delist  PDRs  or 
Index  Fund  Shares  if  circumstances 
warrant  such  action. 

Furthermore,  the  Commission  finds 
that  the  Exchange's  proposal  to  trade 
PDRs  in  minimum  fractional  increments 
of  '  <,a  of  Si. 00  and  Index  Fund  Shares 
in  increments  of  '  i.,.  '  u.  or  '  i,i  of  Si. 00 
is  consistent  with  the  Act.  The 
Commission  believes  that  such  trading 
should  enhance  market  liquidity,  and 
should  promote  more  accurate  pricing, 
tighter  quotations,  and  reduced  price 
fluctuations,  which  are  all  mechanisms 
that  benefit  the  investor.  The 
Commission  also  believes  that  such 
trading  should  allow  customers  to 
receive  the  best  possible  execution  of 
their  transactions  in  the  PDRs  or  Index 
Fund  Shares,  thereby  protecting 
customers  and  the  public  interest 
consistent  with  Section  6(b)(5)  of  the 
Act.-^-* 

The  Exchange  represents  that  the 
Reporting  Authority  will  disseminate 
for  each  series  of  PDRs  or  Index  Fund 


Shares  an  estimate,  updated  every  15 
seconds,  of  the  value  of  a  share  of  each 
series.  The  Commission  believes  that 
the  information  the  Exchange  proposes 
to  have  disseminated  will  provide 
investors  with  timely  and  useful 
information  concerning  the  value  of 
each  series.  Additionally,  the 
Commission  believes  that  the  proposed 
original  listing  fee  of  S5.000  is 
reasonable,  as  is  the  proposed  method 
for  calculating  the  annual  fee. 

The  Amex  nas  developed  sur\'eillance 
procedures  for  PDRs  and  Index  Fund 
Shares  listed  under  the  generic 
standards  that  incorporate  and  rely 
upon  existing  Amex  sur\'eillance 
procedures  governing  PDRs,  Index  Fund 
Shares,  and  equities.  The  Exchange  also 
will  file  Form  19b— 4(e)  with  the 
Commission  within  five  business  days 
of  commencement  of  trading  a  series 
under  the  generic  standards,  and  will 
comply  with  all  Rule  19b-^(e) 
recordkeeping  requirements.  The 
Commission  believes  that  these 
sur\'eillance  procedures  are  adequate  to 
address  concerns  associated  with  listing 
and  trading  PDRs  and  Index  Fund 
Shares  under  the  generic  standards. 
Accordingly,  the  Commission  believes 
that  the  rules  governing  the  trading  of 
such  securities  provide  adequate 
safeguards  to  prevent  manipulative  acts 
and  practices  and  to  protect  investors 
and  the  public  interest,  consistent  with 
Section  6(b)(5)  of  the  Act.  -"^ 

The  Commission  also  notes  that 
certain  concerns  are  raised  when  a 
broker-dealer  is  involved  in  both  the 
development  and  maintenance  of  a 
stock  index  upon  which  a  product  such 
as  PDRs  or  Index  Fund  Shares  is  based. 
The  proposal  would  require  that  in  such 
circumstances,  the  broker  dealer  must 
have  procedures  in  place  to  prevent  the 
misuse  of  material,  non-public 
information  regarding  changes  and 
adjustments  to  the  index  and  the  index 
shall  be  calculated  by  a  third  party  who 
is  not  a  broker-dealer.  The  Commission 
believes  that  these  requirements  should 
help  address  concerns  raised  by  a 
broker-dealer's  involvement  in  the 
management  of  such  an  index. 

The  Commission  believes  that  the 
Exchange's  proposal  will  ensure  that 
investors  have  information  that  will 
allow  them  to  be  adequately  apprised  of 
the  terms,  characteristics,  and  risks  of 
trading  PDRs  and  Index  Fund  Shares. 
PDRs  listed  under  the  generic  standards 
will  be  subject  to  the  existing  Amex 
rules  for  PDRs  which  have  a  prospectus 
delivery-  requirement  or.  for  series  that 
have  been  granted  relief  from  the 
prospectus  delivery'  requirements  of  the 


1940  Act.  a  product  description  delivery- 
requirement.  The  proposal  would 
implement  a  similar  requirement  for 
Index  Fund  Shares.  The  prospectus  or 
product  description  will  address  the 
special  terms  and  characteristics  of  a 
particular  series,  including  a  statement 
regarding  their  redeemability  and 
method  of  creation,  and  a  statement 
regarding  the  likelihood  of  whether 
such  products  will  trade  below,  at.  or 
above  net  asset  value,  based  on  the  role 
of  discount  or  premiums.-'"  The 
requirement  extends  to  a  member  or 
member  organization  carrying  an 
omnibus  account  for  a  non-member 
broker-dealer,  who  must  notif\-  the  non- 
member  to  make  the  product 
description  available  to  its  customers  on 
the  same  terms  as  are  directly  applicable 
to  members  and  member  organizations. 
Finally,  a  member  or  member 
organization  must  deliveni-  a  prospectus 
to  a  customer  upon  request. 

The  Commission  also  notes  that  upon 
the  initial  listing  of  any  PDRs  or  Index 
Fund  Shares  under  the  generic 
standards,  the  Exchange  will  issue  a 
circular  to  its  members  explaining  the 
unique  characteristics  and  risks  of  this 
particular  type  of  security.  The  circular 
also  w-ill  note  the  Exchange  members' 
prospectus  or  product  description 
deliver}'  requirements,  and  highlight  the 
characteristics  of  purchases  in  a 
particular  series  of  PDRs  or  Index  Fund 
Shares. -•"  The  circular  also  w-ill  inform 
members  of  their  responsibilities  under 
Amex  Rules  411  in  connection  with 
customer  transactions  in  these 
securities.  Accordingly,  the  Commission 
believes  that  the  proposal  governing  the 
trading  of  PDRs  and  Index  Fund  Shares 
pursuant  to  the  generic  standards 
provides  adequate  safeguards  to  prevent 
manipulative  acts  and  practices  and  to 
protect  investors  and  the  public  interest 
consistent  with  Section  6(b)(5)  of  the 
Act.-" 

The  Commission  finds  good  cause  for 
approving  proposed  Amendment  No.  1 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  filing  in  the 
Federal  Register.  Specifically,  the 
amendment  adds  Commentary-  .03  to 
Rule  lOOOA.  Proposed  Commentar\-  .03 
establishes  a  product  description 
delivery-  requirement  for  series  of  Index 
Fund  Shares  that  have  been  granted 
relief  by  the  Commission  from  the 
prospectus  deliver}-  requirements  of 
Section  24(d)  of  the  1940  .^ct.  Proposed 
Commentary-  .03  is  comparable  to 


- '  .Sf f  .vupm  .AiiicndimMil  N'l 
'MSlI.S.C.  7Hf(l))l.'->| 


1,  null"  .5. 


n  V.H.C.  78f(b)(5) 


-'  .\s  jipr  ( (inversaliun  betwiwn  Mike  (jivaltHr. 
.\ssi)i  iati'  Oncral  (^uunsol.  Amex.  and  Heather 
TraeciT.  .MluniPV.  Division.  SEC.  on  Mav  1.").  2000. 

-■Id. 

=w  15  U.S.C.  78f[b)(5). 
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Commentary  Ol  to  Amex  Rule  1  ()()() 
which,  iiruitT  simihir  cire  umstaiufs. 
requires  delivery  of  a  product 
description  to  purchasers  of  PDRs  and 
was  approved  hy  the  Commission  in 
Uecemher  liW2.-''  The  Commission 
helieyes  it  is  appropriate  to  approve  this 
proposed  provision  at  the  same  time  as 
approving  the  generic  standards  because 
it  establishes  an  important  parallel 
requirement  for  Index  P'und  Shares  that 
apply  for  listing  under  the  proposed 
generic  standards  to  that  of  PDRs. 
Aci:ordinglv,  the  Ciommission  finds  that 
there  is  good  cause,  consistent  with 
Secti(m  6(b)(5)  of  the  Act.  to  approve 
Amendment  No.  1  to  the  proposal  on  aii 
accelerated  basis. 

IV.  Solicitation  of  Comments 

Interested  pers(His  are  invited  to 
submit  written  data,  views,  and 
argumcmts  c:oncerning  Amendment  No 
1.  including  whether  this  amendment  is 
consistent  with  the  .-Xct.  Persons  making 
written  submissions  should  file  si.x 
copies  thereof  with  the  .Secretary, 
Securities  and  Kxchange  Commission. 
4.'"iO  Fifth  Street.  NVV,,  VVashingtim.  DC 
20.549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respec:t  to  the  proposed 
rule  change  that  are  filed  with  the 
(Commission,  and  all  written 
(  ommunications  relating  to  tlu' 
proposed  rule  change  between  tlie 
(!onmussion  Mxd  any  person,  other  than 
those  that  may  be  withheld  from  the 
pcblu  in  a( cordance  with  the 
provisions  of  .5  l'  ,S.C".  'iri2.  will  be 
.Uculable  for  inspection  and  (Opviiig  ,il 
the  Commission's  Public  Refereiu  e 
Room  (iopies  of  su(  h  filing  will  also  be 
■ivailable  for  iiispet  turn  .ind  (  oiniiig  at 
the  principal  offii  e  nf  the  Kxi  h.iiigi.'  .Ml 
submissions  should  refer  to  I-'ile  No 
SR-Amex-0()-14  and  should  be 
submitted  by  |iine  14,  2000 

V.  Conclusion 

It  Is  Thfii'lorr  (  hiliTfil.  purMiant  tn 
Section  l')(b)(2)  of  the  .\(  t.'"  that  the 
proposed  rule  i  h.iiige  (SR-.\ine\-()0- 
14).  ,is  amended,  is  .ipproved 

|-',ii' liii' I  c  iinniisMi  ill  |i\  llir  I  )iv  iMon  111 
M.irkft  Ki't;iil.i!i'iii.  jmhsimuI  \n  ili'lr^.iti'il 
.iullii'ni\ 

.Marxarvl  \i.  Nti  Karlaiul. 
!h^|Illl^  Sri  rfU,.\ 

||-KI)iM     0(1-  1  UMM   t  li'-.l    ;    J  1    00.  H  4',  ,11111 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-42792;  File  No.  SR-NASO- 
00-11] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  National  Association  of  Securities 
Dealers,  Inc.,  Amending  Its  Mediation 
Fee  Structure 

\!av  17,  JOOO 

Pursuant  to  Section  19(b)(1)  nf  the 
.Securities  Exchange  Act  of  1934 
("Act")  '  and  Rule  19b-^  thereunder. - 
notice  is  hereby  given  that  on  March  9, 
2000,  the  National  Association  of 
Securities  Dealers.  Inc.  ("NASD"  or 
"Association"),  through  its  wholly 
owned  subsidiarv.  NASD  Regulation. 
Inc.  ("NASD  Regulation"),  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  1,  II.  and 
III  below,  which  Items  have  been 
prepared  by  NASD  Regulation.  The 
Commissif)n  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  nile 
c:hange  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

NASD  Regulation  proposes  to  amend 
the  Code  of  Arbitration  Procedure 
("Code")  of  the  NASD  to  encourage  the 
use  of  mediation,  increase  revenue  by 
adiusting  mediation  fee  schedules,  and 
[lermit  parties  to  agree  to  stay 
arbitrations  in  order  to  mediate  their 
(  laims  The  text  of  the  proposed  rule 
change  follows   Proposed  new  language 
.tpfiears  in  italics.  pro[)osed  deletions 
,i|)pear  m  brai  kets 


Rule  10205   Schedule  of  Fees  for 
iii(lustr\'  and  Clearing  ( lontrov  ersies 

(.i)-(i)  No  change 

Id)  Each  party  to  a  matter  submitted 
til  ,1  mediation  administered  b\'  the 
.•\sso(  lation  where  there  is  nn 
.\ssiK  i.ition  .irbitration  pro(  eeding 
pending  shall  pay  an  <i(iministrati\  e  fee 
of  .S25()  The  parties  to  a  mediation 
.idmmistered  In  the  ,\ssoci<ition  shall 
pay  .ill  of  the  mediators  charges, 
iiH  hiding  the  mediator's  tra\el  and 
I  ither  expenses.  The  charges  shall  be 
specified  in  the  Submission  Agreement 
and  shall  be  apportioned  equalK'  among 
the  parties  unless  they  agree  otherwise 
Each  party  shall  deposit  with  the 
Association  their  proportional  share  of 
the  anticipated  mediator  charges  and 
expenses,  as  determined  by  the  Director 


of  Mediation,  prior  to  the  first  mediation 
session.  Mediator  charges,  except  travel 
and  other  expenses,  are  as  follows: 

(1)  Initial  Mediation  Session:  S600  or 
four  (4)  times  the  mediator's  hourly  rate 
agree<l  by  the  parties  and  the  mediator; 
and 

(2)  Additiimal  Mediation  Sessions: 
S150  per  hour,  or  such  other  hourly  rate 
agreed  by  the  parties  and  the  mediator.] 

***** 

Rule  10332.  Schedule  of  Fees  for 
Customer  Disputes 

(a)-(h)  No  change. 

l(i)  Each  party  to  a  matter  submitted 
to  a  mediation  administered  by  the 
Association  where  there  is  no 
Association  arbitration  proceeding 
pending  shall  pav  an  administrative  fee 
of  SI  50.) 

|(j)  The  parties  to  a  mediation 
administered  by  the  Association  shall 
pav  all  of  the  mediator's  charges, 
including  the  mediator's  travel  and 
other  expenses.  The  charges  shall  be 
specified  in  the  Submission  Agreement 
and  shall  be  apportioned  equally  among 
the  parties  unless  they  agree  otherwise. 
Each  party  shall  deposit  with  the 
Association  their  proportional  share  of 
the  anticipated  mediator  c:harges  and 
expenses,  as  determined  by  the  Director 
of  Mediation,  prior  to  the  first  mediation 
session  Mediator  (barges,  except  travel 
and  other  expenses,  are  as  follows: 

(11  Initial  Mediation  Session:  S600  or 
four  (4)  times  the  mediator's  hourly  rate 
agreed  to  by  the  parties  and  the 
mediator;  and 

(2)  Additiimal  Mediation  Sessions: 
.Si 50  per  hour,  or  such  other  hourly  rate 
agreed  to  by  the  parties  and  the 
mediator,] 


Rule  10403   .\rbitration  Proceedings 

(a)  I'nless  the  parties  agree  otherwise, 
the  submission  of  a  matter  for  mediation 
shall  not  stay  or  otherwise  delay  the 
arbitration  of  a  matter  pending  under 
this  (^o(ie    U'/ien  the  parties  iigrpf  to 
stciv  the  (irbitnition  in  order  to  mediate 
the  claim,  the  arbitration  proceeding 
shall  be  staved,  notwithstanding  any 
provision  to  the  contrary  in  this  Code 

lb]  If  mediation  is  conducted  through 
XASD  Regulation,  no  adjournment  fees 
will  be  charged  lor  staving  the 
arbitration  proceeding  m  order  to 
mediate  ' 


■  '  ,Srf'  su^ni.  luiltr  15. 
•"I.Sll.S.{;.  78s|h)(2). 

"  i7(:rK  i:ii(i  m -KrtKu) 


!     S(      -Hs(b)(ll. 
1  VK  J-tn  I'll.—! 


\,.!.'   ih-'  r.-|.-ri'ri(  f  \<>  N.A.SI)  Ri-ttiil,ili.,ii  uill  li.- 
'  IhiiiKi''! '"  ^•■VSD  Dispiilr  Rpsuliituiri   Im    .uln'ii 
sui  h  iii'W  MiljMili.in  bin  oiiii's  liptTaticiiKil 
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liulf  U)4()~  Mcdnition  Fees 


hi!  Fihn'j,  Fee: 
Mediation. 


Each  party  to  a  matter  submitted  the  amnunts  indicated  in  the  schedule 

direitiv  to  a  mediation  administered  bv  ht-lnw.  unh-ss  such  fee  is  specificallv 

(jisrs  hied  Directly  in      ,/,,.  Association  shall  pay  an  waived  In  the  Director  of  Mediation. 

administrative  fee  to  the  Association  in 


Amount  in  controversy 


Customer 
ana  asso- 
ciated 
person 
fee 


Member 
fee 


S01-S25.000 
S25C00  01-S100.000 
Over  StOO. 000    


S50 
150 
300 


$150 
300 
500 


Tola'  *ees 


$200 
450 
800 


(/))  Filing  Fees:  ('ases  Initially  Filed  in 
Arbitration 

When  a  matter  is  initially  filed  an 
arbitration  and  subsequently  submitted 


to  a  mediation  administered  by  the 
Assoc  iation.  each  party  shall  pay  an 
administrative  fee  to  the  Association  m 


the  amounts  indicated  in  the  schedule 
below,  unless  such  lee  is  specifically 
waived  by  the  Director  of  Mediation 


Amount  in  controversy 


Customer 
and  asso- 
ciated 
person 
tee 


Member 
fee 


Total  fees 


5  01-525.000                     

1      so 

SO 
150 
500 

SO 

525  000  01-5100.000    

i      700 

250 

Over  S1 00. 000    

:      250 

750 

1      ^^ 

(r)  Mediator  Fees  and  Expenses. 

The  parties  to  a  mediation 
administered  by  the  .Association  shall 
pay  all  of  the  mediator's  charges, 
including  the  mediator's  travel  and 
other  expenses.  The  charges  shall  b(^ 
specified  in  the  Submission  Agreement 
and  shall  t^e  apportioned  eijually  among 
the  parties  unless  they  <igree  otherwise. 
Each  part\'  shall  deposit  with  the 
-Association  its  proportional  share  of  the 
antic  ijiated  mediator  (  barges  and 
expenses,  as  determined  bv  the  Director 
nf  .Mediation,  prior  to  the  first  mediation 


II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  (jimmission, 
N.ASD  Regulation  mc  hided  statements 
concerning  the  purpose  of  and  basis  for 
the  pro[)osed  rule  c  hange  and  disc  ussed 
any  c:omments  it  rec;eiyed  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
plac;es  specified  in  Item  1\'  below, 
NASD  Regulation  has  prepared 
summaries,  set  forth  in  Sections  A.  B. 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 


A.  Self-Regulator}'  Organization's 
Statement  ol  the  Purpose  nf.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1 .  Purpose 

The  proposed  rule  c:hange  is  designed 
to  em  ourage  the  use  of  mediation. 
espec;ially  in  smaller  cases,  and  to  adjusi 
meciiation  fee  schedules.  This  proposed 
adjustment  would  be  a  first  step  toward 
making  the  .NASD  Regulation  Mediation 
Program  ("Mediation  Program") 
financially  self-sustaining.  The 
proposed  rule  change  would  also  permit 
jjarties  t(j  stay  arbitrations  b\'  agreement 
in  order  to  mediate  the  claim,  and 
would  eliminate  the  adjournment  fees 
when  parties  conduct  their  miKliation 
through  NASD  Regulation 

The  \'.\SD  will  announce  the 
effecti\  e  date  of  the  proposed  rule 
change  in  a  Notice  to  Members  to  be 
liublished  no  later  than  60  days 
following  Commission  appro\al   The 
eff(?cti\'e  date  will  be  30  da\'s  following 
|)ublication  of  the  Notice  to  Members 
announcing  Commission  appro\al. 

Background.  In  1995.  NASD 
Regulation  initiated  a  mediation 
program  to  provide  an  additional 
dispute  resolution  option  for  parties.-* 
Mediation  is  an  informal,  non-binding, 
voluntary  prcjcess  in  which  an  impartial 
person,  traincni  in  facilitation  and 


'  Sft'  S.'i  nnlu'^  l-\i  li.iii!:,  .\i  t  Knipaso  No.  .("i^'tn 
(jiih  19.  1995).  (ill  IK  iH,>H4  ilul\  2fi.  199.t|.  ISK- 


negotiation  techniques,  helps  the  parties 
reach  a  mutually  ac:ceptrible  resolution 
What  distinguishes  mc^diation  from 
other  forms  oi  dispute  resolution — 
princ:ipally.  arbitration  and  litigation- 
is  that  the  mediator  cioes  not  impose  a 
resolution  on  the  parties,  but  rather 
works  w  ith  the  parties  to  create  their 
nun  resolution.  The  settlement  resulting 
from  mediation,  rather  than  arbitration 
or  litigation,  often  sa\  es  the  parties 
substantial  lime  and  expense. 

The  goal  of  the  Mediation  Program  is 
to  provide  public  customers,  member 
firms,  and  associated  persons  with  an 
alternatixe  and  effecii\-e  means  for 
resohiny  their  disputc^s.  Since  its 
inception  in  1995.  over  3.500  cases  have 
been  submitted  to  the  Mediation 
Program.  By  1999.  parties  in  twent\ 
percent  of  al!  arbitration  cases  filed  with 
N.ASD  Regulation  used  mediation  to 
help  re.sohe  their  disputes. 

The  Mediation  Program  has  been 
extremc^h'  successful,  in  terms  of  both 
■^'^ttlenn'nt  rates  and  customer 
satisfaction.  .Approxiinately  eighty 
percent  of  thc'  mediations  settle  within 
RO  to  90  days  of  the  parties   formal 
agreeni.ent  to  mediate  Parties  that  usi'd 
the  Mediation  program  consistentK 
express  satisfaction  with  their 
experience,  including  those  who  ha\  e 
not  ultimateh  reached  full  agreement 
Sometimes  parts  of  a  dispute^  are 
resoh'ed  in  mediation,  leaving  fewer 
issues  to  be  resoh'ed  in  arbitration 
During  the  mediation,  leaving  fewer 
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is.sues  to  bo  resolved  in  arbitration 
During  the  rnwlialion  [inx  cs.s.  the 
partit's  and  thfir  rfprfscntatives  gain  a 
brtttT  uniicrstanding  of  their  <;as<> 
Improved  line.s  of  coinnitinication  often 
place  the  parties  in  a  better  position  to 
settle  the  case  at  a  later  stage 

The  features  that  have  i  iintributed  to 
the  success  of  the  Medi.ition  Program 
inf;lude: 

•  The  mediators  on  the  roster  aro 
highlv  qualified  and  e\perienc;ed.  Prior 
to  admission  to  the  roster,  mediators  are 
carefully  screened  by  NASD  Regulation 
staff  and  by  members  of  the  National 
Arbitration  and  Mediation  Committee. 
Formal  multi-day  mediator  training  and 
experience  as  a  mediator  are 
requirements  of  service.  NASD 
Regulation's  850  mediators  represent  a 
tross-section  of  people  from  divt^rse 
cultures,  professions,  and  backgrounds. 
Many  have  exiensive  knowledge  of 
securities  law  and  industry  prar.ticess. 
and  many  are  also  arbitrators  with 
training  and  experience  in  resolving 
securities  matters. 

•  The  NASD  Regulation  staff  in  the 
Office  of  Dispute  Resolution  ['ODR ') 
performs  a  number  of  administrative 
services  to  facilitate  the  mediation.  The 
staff  works  diligently  to  educate  parties 
on  the  mediation  process,  to  encourage 
them  to  mediate,  to  assist  them  in 
finding  the  best  mediator  for  their  case, 
and  to  ensure  that  the  process  runs 
smoothly.  When  one  party  expresses  an 
interest  in  mediation,  the  ODR  will 
contact  the  other  party  or  parties, 
explain  the  mediation  process,  and 
answer  any  quest  if  ins  that  arise.  The 
ODR  staff  are  trained  to  explain  the 
benefits  of  mediation  and  to  help  bring 
all  parties  to  the  table.  After  conferring 
with  the  parties,  the  ODR  will  propose 
a  list  of  several  neutrals  from  its  rost(!r 
of  experienced  iTiediafors  who  seem 
consistent  with  the  parties'  needs.  The 
list  is  accompanied  by  a  complete 
profile  of  each  mediator.  The  parties 
may  select  their  mediator  from  that  list 
or  ask  for  additional  lists.  The  parties 
may  also  choose  another  mediator  not 
on  the  list  or  from  outside  the  Mediation 
Program  roster.  The  staff  works  with  the 
mediator  and  the  [larties  to  select  d 
mutually  convf^nienl  dale  and  location 
for  the  mediation. 

•  Participation  in  the  Mfuiiation 
Program  is  voluntary  Parties  choose 
whether,  and  at  what  point  in  the  course 
of  their  case,  to  enter  mediation. 

•  The  Mediaticm  Program  is  Hexiblc 
and  controlled  bv  the  engaged  parties, 
who  control  the  proi  ess.  schedule,  and 
outcome  of  the  dispute.  Parties  may 
mediate  before  filing  a  formal  claim  or 
pleading  in  arbitration,  or  at  any  stage 
of  th*;  arbitration  process  They  may 


submit  all  or  some  of  the  issues  in 
dispute  to  mediation,  including  selected 
substantive  or  procedural  issues  such  as 
the  extent,  nature,  and  schedule  of 
discovery  The  first  session  (an  be 
scheduled  in  a  matter  of  days  or  weeks. 
Meetings  can  be  c  onducted  in  pers(m  in 
over  .50  cities  in  the  United  States  and 
abroad,  by  telephone,  video  conference, 
or  by  any  other  method  to  which  the 
parties  and  the  mediator  agree. 

•  Mediating  through  NASD 
Regulation  is  cost-effective.  Most 
mediations  are  successfully  concluded 
in  less  than  a  single  day,  resulting  in 
lower  attorney  fees  for  the  parties. 
Parties  that  choose  to  mediate  may  also 
avoid  the  fees  for  an  arbitration  hearing 
if  they  can  settle  before  proceeding  to  a 
hearing.  Finally,  parties  in  mediation 
benefit  by  avoiding  the  discovery  costs 
typically  associated  with  other  forms  of 
di.spute  resolution. 

Opemting  the  Medmtinn  Program 
The  Mediation  Program  is  currently 
subsidized.  There  are  fifteen  employees, 
located  in  five  offices,  in  ODR's 
mediation  department.  For  1999,  the 
total  direct  expenses  for  the  Mediation 
Program  were  approximately  $960,000, 
compared  to  $100,000  in  direct 
revenues,  resulting  in  an  annual 
program  deficit  of  $860,000.  Because  the 
Mediation  Program  has  continued  to 
grow  steadily  since  its  inception,  NASD 
Regulation  believes  that  this  is  an 
appropriate  time  to  change  the 
mediation  fee  structure. 

The  objective  of  the  proposed  rule 
change  is  to  take  preliminary'  steps 
toward  making  the  Mediation  Program 
financially  self-sustaining  while  still 
keeping  mediation  as  a  cost-effective 
alternative  to  arbitration  for  parties  with 
claims  of  any  dollar  value.  NASD 
Regulation  estimates  that  the  proposed 
mediation  fee  package  would  generate 
income  of  $640,000  on  an  annual  basis, 
assuming  a  level  number  of  case  filings. 
These  funds  would  be  used  to  help 
offset  the  operational  costs  of  the 
Mediation  Program  and  to  ensure  the 
continuatitm  of  this  valuable  service.  In 
addition,  the  fee  adjustments  should 
add  incentives  for  parties  to  mediate 
smaller  cases. 

In  addition  to  filing  this  proposed  rule 
change,  NASD  Regulation  has  recently 
instituted  another  revenue-increasing 
measure  which  did  not  require  a  change 
to  the  {".ode.  Mediators  on  the  roster  of 
the  Mediation  Program  individually  set 
the  fees  they  charge  parties  on  each 
case.  The  rates  are  usually  hourly  and 
vary  depending  upon  a  given  mediator's 
background,  experience,  and  reputation. 
NASD  Regulation  then  assesses  a  fee  for 
i>ach  hour  that  the  mediator  bills  the 
parties.  This  fee  defrays  a  part  of  the 


costs  the  ODR  incurs  in  providing 
services  to  mediators  to  administer  the 
case. 

Formerly,  NASD  Regulation  charged 
mediators  a  fee  of  $25  for  each  hour  the 
mediator  billed  the  parties.  This  fee  was 
significantly  less  than  the  charges  of 
other  dispute  resolution  providers, 
including  those  of  the  American 
Arbitration  Association  and  JAMS,  and 
will  remain  significantly  less  even  with 
the  enhanced  fees  Effective  April  3, 
2000,  NASD  Regulation  has  eliminated 
the  flat  rate  in  favor  of  a  sliding  rate  tied 
to  the  mediators  hourly  compensation. 
This  fee  schedule,  in  addition  to  other 
changes,  is  designed  to  encourage 
mediators  to  charge  lower  rates  for  small 
claims  and  to  agree  to  handle  some 
cases  pro  bono  The  new  rates  are  as 
follows: 


Mediator's  hourly  rale 


NASD  reg- 
ulation lee 


Pro  Bono    None. 

Up  to  $99  99    $25. 

$100toS199  99  I  $35. 

$200  and  over  $50. 

Reduced  Fees  for  Smaller  Claims. 
NASD  Regulation  is  committed  to 
making  mediation  attractive  to 
customers  with  smaller  claims,  that  is, 
claims  with  less  than  $25,000  in 
dispute.  Mediation  is  especially  well- 
suited  to  resolving  small  disputes. 
However,  with  most  mediators'  hourly 
rates  at  $150  or  more,  mediation  costs 
may  exceed  the  parties'  cost  (exclusive 
of  attorneys'  fees)  to  arbitrate  smaller 
claims.  During  1997  and  1998.  fewer 
than  ten  percent  of  all  mediations 
involved  claims  of  less  than  $25,000. 

NASD  Regulation  has  recently  asked 
its  mediators  to  help  reduce  the  cost  of 
mediation  for  small  cases  by  agreeing  to 
charge  reduced  rates  to  mediate  cases 
involving  claims  of  $25,000  or  less. 
Specifically,  it  has  suggested  that 
mediators  agree  to  charge  $50  an  hour 
for  mediations  where  the  amount  in 
dispute  is  less  than  $25,000. 

Mediators  may  set  a  limit  on  the 
number  of  reduced  fee  medications  they 
will  conduct  during  a  year.  After  a 
mediator  serves  the  designated  number 
of  times.  ODR  staff  will  not  propose  his 
or  her  name  for  mediation  of  small 
claims  for  the  remainder  of  the  year, 
unless  the  mediator  is  willing  to  serve 
on  more  cases  at  the  reduced  rate. 

Summary  of  Proposed  Rule  Change 
The  rules  setting  mediation  filing  fees 
are  currently  contained  in  Rules  10205 
and  10332  of  the  Code,  which  primarily 
address  intra-industry  and  customer 
arbitration  fees,  respectively.  NASD 
Regulation  proposes  to  delete  the 
provisions  relating  to  mediation  fees 
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from  the  arbitration  sections  of  the 
Code,  and  to  include  them  in  the  Rule 
10400  Series  that  pertains  to  mediation. 
Specifically.  NASD  Regulation  would 
create  a  new  rule.  Rule  10407.  entitled 
"Mediation  Fees." 

The  proposed  rule  change  includes 
three  components.  First,  new  Rule 
10407(a)  would  replace  the  current  flat 
fee  with  a  sliding-scale  schedule  of  fees 
for  cases  filed  directly  in  mediation. 
Second,  new  Rule  10407(b)  would 
require  parties  to  pay  a  mediation  case 
filing  fee  when  they  choose  to  use  the 
Mediation  Program  after  having 
initiated  arbitration.  Third,  Rule 
10403(a)  would  be  changed  to  make 
clear  that  the  parties  in  arbitration  can 
agree  to  stay  the  proceeding  in  order  to 
mediate  their  claims,  and  new  Rule 
10403(b)  would  be  added  to  provide  an 
incentive  to  use  the  Mediation  Program 
rather  than  an  alternative  forum  when 
mediation  takes  place  after  an 
arbitration  has  been  filed. 

Mediation  Case  Filing  Fees  for  Cases 
Filed  Directly  in  Mediation:  Rule 
104071a}.  About  fifteen  percent  of  the 
850  mediation  cases  filed  annually  are 
filed  directly  in  mediation  and  result  in 
a  mediation  administrative  fee  charged 
to  parties.  NASD  Regulation  currently 
charges  $150  per  party  for  customer 
cases  and  $250  per  party  for  intra- 
industiy  cases,  irrespective  of  the 
amount  in  dispute.  These  fees  are 
currently  found  in  Rules  10205(i)  and 
10332(i)'. 

NASD  Regulation  proposes  to  replace 
the  fiat  fee  with  a  sliding  scale  fee 
schedule  in  new  Rule  10407(a).  The 
schedule  has  one  column  of  filing  fees 
for  customers  and  associated  persons, 
and  another  column  for  member  firms. 
The  filing  fees  are  lowest  for  the 
smallest  claims  but  increase  as  the 
amount  in  controversy  increases.^' 

Customers  in  mediation  whose  cases 
involve  up  to  $25,000  in  controversy 
would  be  charged  only  $50,  rather  than 
the  present  filing  fee  of  $150.  This  is 
another  measure  that  is  intended  to 
encourage  the  use  of  mediation  for 
smaller  claims.  For  claims  between 
$25,000  and  $100,000.  customers  would 
pay  a  filing  fee  of  SI  50.  the  same  as  in 
the  current  model.  However,  when  the 
claim  exceeds  $100,000.  customers 
would  pay  a  $300  filing  fee.  As  noted, 
this  same  schedule  also  applies  to 
claims  made  by  associated  persons. 

Fees  also  are  adjusted  for  members. 
Under  the  proposed  rule,  for  cases  up  to 
$25,000  in  controversy,  members  would 
continue  to  pay  $150.  which  is  the 


\.\SD  RegulHlioii  I  iiiTcntIv  has  a  sliding  scale 
St  lii'duli'  111  pla<  ('  fur  arbitration  fees.  See  NASD 
Ruli's  1020.';  and  W.U2 


current  fiat  rate  for  a  customer  dispute, 
but  is  lower  than  the  current  S250  fiat 
rate  for  intra-industr>'  disputes.  For 
claims  between  525.000  and  SI 00.000. 
the  charge  for  members  would  increase 
to  $300.  slightly  higher  than  the  current 
intra-industry  rate  under  the  flat  fee 
schedule.  For  claims  exceeding 
Si  00.000.  the  member  fee  would 
increase  to  S500.  For  all  claims, 
regardless  of  the  amount  in  dispute, 
customers  and  members  would  pay  less 
under  the  proposal  than  the 
corresponding  filing  fees  for  arbitration. 

Meaiation  Case  Filing  Fees  for  Cases 
Initially  Filed  in  Arbitration:  Rule  10407 
lb).  For  cases  first  filed  in  arbitration 
that  later  go  to  mediation — which 
amount  to  about  eighty-five  percent  of 
all  the  NASD  Regulation  mediations — 
NASD  Regulation  currently  waives  all 
mediation  case  filing  fees  for  the  parties, 
as  stated  in  Rules  10205(j)  and  10332(i). 
NASD  Regulation  proposes  to  eliminate 
the  fee  waiver  for  all  cases  over  $25,000 
and  to  charge  mediation  filing  fees  to 
parties  choosing  mediation  after  the 
arbitration  case  is  already  filed. 

The  ORD's  mediation  staff  incurs 
expenses  that  are  distinct  from  those 
incurred  by  its  arbitration  staff.  For 
cases  filed  in  arbitration  first,  the 
mediation  staff  expends  a  great  deal  of 
time  educating  the  parties  about  the 
mediation  alternative  and  attempting  to 
encourage  the  parties  to  agree  to 
mediate.  NASD  Regulation  staff  expends 
these  efforts  to  encourage  parties  to 
mediate  because  mediation  generally 
saves  the  parties  costs  and  time. 
Settlement  rates  for  mediation  have 
been  consistently  high  and  parties  have 
reported  a  high  level  of  satisfaction  with 
the  process. 

Arbitration  fees  currently  cover 
arbitration  case  administrative  tasks,  but 
they  do  not  cover  the  expenses  of  the 
mediation  staff.  Eliminating  the  fee 
waiver  would  recover  some  of  the 
resources  expended  by  the  mediation 
staff  in  attempting  to  move  cases  from 
arbitration  to  mediation. 

Consistent  with  its  other  efforts  to 
increase  the  incentives  for  parties  to 
mediate  claims  under  S25.000.  NASD 
Regulation  would  not  impose  any  filing 
fee  for  converted  small  cases  under  the 
new  Rule  10407(b).  NASD  Regulation 
believes  it  is  beneficial  to  resolve  these 
claims  through  mediation  because  of  the 
cost  savings  to  the  parties  involved. 

NASD  Regulation  proposes  to  reduce 
the  mediation  filing  fee  for  cases 
between  $25,000  and  SlOO.OOO  in  order 
to  induce  members  and  investors  to 
choose  mediation.  Members'  filing  fees 
for  converted  cases,  found  in  Rule 
10407(b).  would  be  fifty  percent  less 
than  for  a  case  that  is  first  filed  in 


mediation,  found  in  Rule  10407(a). 
Similarly,  fees  for  customers  would  be 
reduced  by  S50. 

In  matters  involving  more  than 
SlOO.OOO  in  dispute,  the  proposed 
mediatitjn  filing  fee  for  members  is 
equal  to  the  fee  for  a  case  that  is  first 
filed  in  mediation.  Investors  would  get 
the  benefit  of  a  small  reduction  in  fees 
for  cases  converted  to  mediation  from 
the  arbitration  docket. 

Mediator  Fees  and  Expense:  Rule 
104071c j.  The  rule  language  regarding 
mediator  fees  and  expenses  contained  in 
Rules  10205(j)  and  10332(j)  would  be 
moved  to  Rule  10407(c).  The  rule 
language  would  remain  unchanged, 
with  one  exception.  NASD  Regulation 
proposes  to  delete  the  final  sentence  in 
Rules  10205(j)  and  10332(j). 
respectively.  specif\ing  mediator 
charges.  NASD  Regulation  has  found 
that  mediators  do  not  charge  the  parties 
fees  for  "mediation  sessions."  as 
indicated  in  the  rule.  Rather,  mediators 
charge  for  the  actual  hours  of  ser\'ices 
they  provide.  Therefore.  NASD 
Regulation  proposed  to  delete  the  final 
sentence  in  Rules  10205(j)  and  10332(j) 
when  it  moves  the  other  relevant 
language  to  new  Rule  10407(c). 

Proposed  Changes  to  Rule  10403. 
NASD  Regulation  proposes  to  amend 
Rule  10403  of  the  Code  in  two  ways. 
First,  by  adding  language  to  Rule 
10403(a)  to  make  it  clear  that  parties 
who  agree  to  submit  a  matter  for 
mediation  can  also  agree  to  stay  the 
arbitration.  The  parties  can  do  so 
notwithstanding  Rule  10319.  the  rule 
that  gives  arbitrators  discretion  whether 
to  stay  an  arbitration  proceeding.  This 
rule  change  would  benefit  the  parties  to 
a  proceeding  by  saving  them  time  and 
money  and  by  relieving  them  of  the 
problems  of  proceeding  in  two  arenas  at 
the  same  time.  Moreover,  this  change  is 
consistent  with  the  approach  of  other 
alternative  dispute  resolution  providers. 

Second.  NASD  Regulation  proposes  to 
add  a  new  provision.  Rule  10403(b).  that 
encourages  the  use  of  the  .NASD 
Regulation  Mediation  Program, 
whenever  the  mediation  is  conducted 
through  NASD  Regulation,  the  parties 
would  avoid  payment  of  arbitration 
adjournment  fees. 

2.  Statutor\'  Basis 

NASD  Regulation  believes  that  the 
proposed  rule  change  is  consistent  with 
the  provisions  of  Section  15A(b)(b)  of 
the  Act.  which  requires,  among  other 
things,  that  the  Association's  rules  must 
be  designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  and.  in  general,  to  protect 
investors  and  the  public  interest.  NASD 
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Krgiilafion  b<*lu'vcs  that  the  proposed 
ruU;  change  is  in  the  public  interest 
bec:ause  it  will  encourage  the  use  of 
mediation,  espwially  for  small  claims 

B  Sflt-Hfi^iildton'  Orfidnization's 
Stdtfiiiffit  on  liurdt'u  on  lA)inf)t'tition 

NASD  Regulation  does  not  believe 
that  the  proposed  rule  change  will  result 
in  an\  burden  on  competition  that  is  not 
necessarv  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act.  as  amended. 

(,'.  Selt■R^^^;ulato^\■  (h^anization  s 
Statfim-nt  on  (A>mnwnts  on  the 
Pmposfd  Hulf  Chaniif  Ih'ceived  From 
Memhrrs.  ['(iiin  ifxnits.  orlHhfrs 

Written  comments  were  neither 
s()lit:ited  nor  received 

III.  Date  of  Effertiveness  uf  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  tfi  d.ivs  of  the  date  of 
publication  of  this  notire  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  (iommission  mav  designate  up  to 
40  days  of  such  date  if  it  finds  such 
longer  periods  to  be  appropriate  and 
[lublishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatorv 
organization  con.sents.  the  (iomnussion 
will: 

A   bv  order  .ipprove  such  proposed 
rule  change,  or 

B   institute  proceedings  to  del(;riniiie 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  thi;  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  K.xchange 
Commission,  4.50  Fifth  Street,  NW  . 
Washington,  DC  20.S4H-Otil)9  Copies  of 
the  submission,  all  subsecjuent 
amendments,  all  written  statemttnts 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
(iommission  and  .iiiv  person,  other  than 
those  that  mav  be  withheld  from  the 
public  in  accordancie  with  the 
provisions  of  F>  II.S(!.  ^52.  will  be 
available  for  iiispec  tioii  and  copving  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  lopviiig  at 
the  princijial  offic  e  of  the  NASI)   .Ml 
submissions  should  refer  to  file  number 
SR-NASL)-00-1  1  and  should  be 
submitted  bv  lune  14.  2000. 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[R«l«as«  No.  34-42791 ;  File  No.  SR-Phlx- 
00-44) 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Philadelphia  Stock  Exchange,  Inc. 
Adopting  a  Pilot  Program  To  Assess  a 
Monthly  Credit  of  Up  to  $1 ,000  to 
Qualified  Members 

M,iv  H>.  JOOO 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Ac:t  of  19:h 
("Act  "},'  and  Rule  14l>-4  thereunder. - 
notic:e  is  herebv  given  that  on  Mav  l.S. 
2000,  the  Philadelphia  Stock  Exchange. 
Inc.  ("Phlx"  or  "Exchange")  fih^f  with 
the  .Securiti(>s  and  Exchange 
(lommission  ("SEC"  or  "Commission") 
the  proposed  nile  change  as  described 
in  Items  I.  II.  and  III.  below,  which  Items 
have  been  prepared  bv  the  Exc:hange. 
Today  the  Phlx  fiUul  an  amendment  to 
the  proposed  rule  c;hange  ("Amendment 
No   1 "). '  The  Commission  is  publishing 
this  notice  to  solic:if  comments  cm  the 
[iroposeci  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Phlx  proposes  to  amend  its 
schedule  of  fees.  dues,  and  c:harges  to 
allow  for  a  monthly  c:redit  of  up  to 
.SI. 000  to  he  applied  against  all  fees, 
dues,  c;harges.  and  other  amounts  as 
mav  from  time  to  time  be  owed  to  the 
Exchange  that  month,  except  fines,  late 
fees.  out-of-po(  ket  expenses. ■*  pass- 
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through  costs. '  capital  funding  fet^s,'" 
and  any  fees  paid  by  equity  trading 
permit  holders  in  respect  of  any  trading 
permits  the  p]xchange  may  issue 
("c;redit-eligible  fees") "  by  members 
who  own  the  membership  by  whic;h 
they  are  a  member  ("member-owners") 
and  certain  other  categories  of  members 
described  below  "  This  credit  is 
proposed  as  a  six  month  pilot  program. 

In  addition  to  member-owners,  a 
monthly  credit  of  up  to  SI. 000  may  be 
applied  against  crecfit-eligible  fees 
incurred  by  the  following  persons,  who 
are  so  closely  connected  to  the  owners 
that  the  Exchange  believes  they  should 
be  treated  as  member-owners:  (1)  All 
members  who  are  a  party  to  an  A-B-C' 
Agreement  '•  with  a  member 
organization  who  owns  that 
membership:  or  (2)  all  members  who  are 
lessees  if:  (a)  the  member  is  also  an 
owner  of  a  different  membership;  (b)  the 
member  is  an  immediate  family  member 
of  the  owner  of  that  membership: '"  (c) 
the  member  is  associated  with  a  member 
organization  in  which  the  owner  has  an 
interest  of  at  least  ten  perc;ent;  (d)  the 
member  leases  from  an  owner  or  a 
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Irnniediate  faniiU  inetnlier  is  defined  as  a 
ineinher  s  spouse   parents,  stepniolfier.  stepfather, 
tnolher-in  law    talherin  taw    hrothers.  tirothers-in- 
laws,  slephrolhers.  sisters.  sisliTs-inlaw 
stepsisters  I  hildren   slep(  hildren.  and  any  other 
person  living  with  the  ineniher  for  whom  ihe 
nienilier  provides  at  least  'ill  pen  erit  i if  his  her 
fitian<  lal  support  per  Near 
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related  entity  of  the  owner  who 
provides  order  flow  to  the  Exchange 
thrcjugh  the  member  consisting  of  at 
least  5.000  equity  trades  over  the 
preceding  twelve  months  or  50.000 
option  contracts  over  the  preceding 
twelve  months;  or  (e)  the  member  leases 
from  a  clearing  firm  or  a  related  entity 
of  the  clearing  firm  that  provides 
clearing  services  to  the  leasing  member. 
The  aforementioned  categories 
(including  member-owners)  are 
hereinafter  to  as  "qualified  members." 

Specifically,  the  amount  of  credit- 
eligible  fees  owed  to  the  Exchange  shall 
be  reduced  on  a  monthly  basis  by  an 
amount  equal  to:  (1)  Si. 000  per  month 
if  such  fees,  dues,  charges,  and  other 
amounts  equal  to  or  greater  than  $1,000, 
or  (2)  the  amount  of  such  fees.  dues, 
charges  and  other  amounts  if  such  fees, 
dues,  charges  and  other  amounts  are 
less  that  Si, 000."  Credits  may  not  be 
carried  over  from  one  month  to  the  next 
and  only  one  credit  of  up  to  $1,000  is 
available  per  membership  per  month. 

Credits  cannot  be  shared  among 
members,  except  qualified  member(s)  in 
the  same  member  organization  may 
aggregate  their  credit(s).  The  monthly 
credit  of  up  to  $1,000  will  be  applied 
against  the  invoice  of  the  member  or 
member  organization  with  which  is 
associated.  However,  in  no  event  shall 
the  aggregate  credit(s)  exceed  SI. 000  per 
membership  per  month. 

The  Exchange  initially  intends  that 
the  request  to  receive  the  credit  will  be 
application  driven,  which  applicant 
submitting  an  Exchange  form 
delineating  the  credit-eligible  fees  for 
that  calendar  month.  The  credit  is 
proposed  for  a  six  month  pilot  period. '^ 
The  Exchange  reserves  the  right  to 
suspend  the  credit  at  any  time. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of,  and  basis  for, 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  sections  A,  B,  and  C  below,  of 


the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulator}'  Organization's 
Statement  of  the  Purpose  of,  and 
Statuton,-  Basis  for.  the  Proposed  Rule 
Change 

1 .  Purpose 

a.  Introduction.  The  purpose  of  the 
proposed  rule  change  is  to  amend  the 
Exchange's  schedule  of  fees,  dues  and 
charges  to  allow  for  a  monthly  credit  of 
up  to  $1 ,000  to  be  applied  against 
certain  fees,  dues,  charges  and  other 
amounts,  as  defined  above,  owed  to  the 
Exchange  by  a  qualified  member  of  the 
Exchange. 

As  more  fully  explained  below,  the 
Exchange  believes  that  the  proposed 
credit  should  provide  qualified 
members  with  additional  liquidity  and 
an  incentive  for  seat  owners  to  trade  on 
the  Exchange.  In  turn,  the  Exchange 
believes  that  this  will  introduce 
additional  liquidity  into  the 
marketplace  to  the  benefit  of  the 
investing  public. 

The  Exchange  believes  that  leasing  of 
memberships  by  passive  holders  of 
equitable  title  to  lessees  who  trade  on 
the  Exchange  (e.g.,  members)  does  not 
necessarily  promote  the  long-term 
interests  of  the  Exchange.  Although  the 
practice  of  leasing  by  financial  investors 
to  members  is  permitted  by  the  rules  of 
the  Exchange,  and  may  provide  an 
important  means  by  which  members  can 
access  trading  rights  on  the  Exchange, 
the  Exchange  believes  that  lessors  who 
are  passive  financial  investors  have  a 
limited  stake  and  interest  in  the 
liquidity,  technology  or  operations  of 
the  Exchange. 

Moreover,  such  lessors  have  limited 
practical  ability  to  influence  the  affairs 
of  the  Exchange  because  practically  all 
voting  rights  are  vested  in  the 
"members"  under  Phlx's  Certificate  of 
Incorporation  and  By-Laws. '^ 

The  Exchange  also  believes  that 
members  who  acquire  membership  and 
access  trading  on  the  Exchange  by 
means  of  a  lease  may  in  many  cases 
have  a  very  limited  stake  in  the  well- 
being  and  survival  of  the  Exchange. 
Although  such  members  may  have 
voting  rights,  they  have  no  capital 
investment  in  their  membership,  and. 
because  leases  typically  may  be 
terminated  on  30  days  notice.'''  they  do 
not  necessarily  have  the  incentive  to  act 


' '  For  example,  if  a  member  has  SI  ,SOQ  in  tredit- 
eligible  fees  for  the  month,  such  member  is  entitled 
to  the  full  Si. OCX)  credit   However,  if  the  member 
has  S6CW  in  credit-eligible  fees  for  the  month,  such 
memljer  is  entitled  to  a  $600  credit 

'-'This  credit  is  part  of  the  Exchange's  long-term 
financing  plan,  which  separately  includes  the 
$1 ,500  capital  funding  fee 


' '  A  lessor  entitled  to  vote  in  any  decision 
relating  to  a  compromise  or  arrangement  between 
the  Phlx  and  its  creditors  or  its  members,  or  relating 
to  a  reorganization  of  the  Phlx.  See  e.g.  .Article 
Thirteenth  of  the  Exchange's  Certificate  of 
Incorporation  and  Phlx  By-Law  Article  XII.  Section 
12-6. 

•*  See  PhLx  Rule  930(b). 


in  the  long-term  best  interests  of  the 
Exchange. 

Specifically,  by  terminating  a  lease 
with  30  days  notice,  lessees  who  do  not 
have  "other"  business  interests  or 
relationships  with  the  Exchange  beyond 
the  mere  existence  of  a  lease  (such  as 
those  relationships  enumerated  in  pari 
b.  below)  may.  and  often  do.  leave  the 
Exchange  to  trade  on  another  exchange, 
perhaps  seeking  to  trade  a  certain  "hot" 
option  or  other  product.  Thus,  their 
potential  commitment  to  the  Exchange's 
long-term  well-being  and  s\ir\ival  is 
undercut  by  their  easy  ability  to  pursue 
business  endeavors  that  further  their 
own  well-being.  Further,  although 
member-lessees  may  be  appointed  to 
certain  Exchange  committees  and  sub- 
committees, their  motivation  to  devote 
the  time  to  such  service  may  be  less,  as 
is  their  incentive  to  make  decisions 
focused  on  the  long-term.  Both  daily 
and  longer  terms,  strategic  decision- 
making could  thus  be  affected. 

This  short-term  commitment  may  also 
bear  on  the  quality  and  quantity  of 
liquidity  provideci  on  the  Exchange. 
Building  order  flow  commitments  with 
order  flow  providers  is  a  long-tarm 
endeavor,  often  requiring  regular 
performance,  evaluation,  and  most 
importantly,  a  relationship  with  the 
trading  crowd  providing  liquidity.  Thus, 
familiarity  and  consistency  of  crowd 
participation  are  an  important 
marketing  mechanism  to  order  flow 
providers.  Providing  liquidity  also 
involves  a  longer-term  view  of 
sacrificing  profit  today  for  continued 
order  flow,  as  well  as  acknowledging 
that  not  every  order  is  a  profitable  one, 
but  continuous  order  flow,  spawned  by 
ample  liquidity,  should,  over  time, 
provide  more  opportunity  for  additional 
order  flow. 

Lessees  that  do  not  have  other 
business  interests  or  relationships  such 
as  those  referred  to  in  part  b.  below  may 
also  have  a  limited  stake  in  the 
technology  of  the  Exchange,  including 
participation  in  and  good  use  of 
technology,  nor  would  they  necessarily 
have  an  incentive  to  invest  in  the 
longer-term  development  of  that 
technology.  Such  investment  is  not  only 
financial,  but  also  strategic.  Such  lessees 
may  also  have  a  limited  stake  in  the 
operations  of  the  Exchange,  including 
the  continued  long-term  refinement  and 
upgrading  of  facilities,  other  equipment 
and  the  pricing  of  such  operations.  In 
sum,  lessees,  absent  other  factors  tying 
them  to  the  Exchange,  may  be  less 
vested  in  the  long-term  success  of  the 
Exchange,  in  terms  of  a  lesser  incentive 
to  create  liquidity,  invest  in  technology 
and  be  active  in  strategic  and  daily 
decision-making. 
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In  contrast,  the  Exchange  is  of  th« 
view  that  members  who  own  their  own 
memberships  (and  their  functional 
equivalents,  such  as  members  who  lease 
their  members  from  c;lose  family 
members),  and  members  who  have 
certain  oth(!r  business  or  financial 
relationships  which  owners  who  are 
active  on  the  Exchange  [c  f( ,  membt^rs 
who  are  associated  with  member 
organizatums  and  hold  their 
memberships  pursuant  to  "A-B-(^ 
Agreements')  have  a  combination  of 
financial  incentives  and  voting  rights  (in 
some  ca.ses,  indirec:tly  via  the  owners 
with  whom  thev  are  closely  related  or 
associated)  to  create  liquidity  on  the 
Exchange,  to  invest  in  systems  and 
compliance  infrastructure,  to  be  active 
in  and  informed  about  the  decision- 
making proces.ses  of  the  Exchange,  and 
otherwise  to  act  in  the  E.xchange's  long- 
term  best  interests.  By  providing  the 
c:redit  described  in  this  filing  to  these 
groups  of  members,  the  Exchange 
expects  to  create  economic  incentives 
for  owners  to  trade  on  the  Exchange  bv 
actively  using  their  memberships  (or 
selling  them  to  persons  who  would  do 
so)  and  for  members  to  organize  their 
affairs  in  ways  that,  the  Exchange's 
view,  properly  align  the  interests  of  the 
members  with  the  long-term  interest  of 
the  Exchange  The  Exchange  also 
believes  that  the  credit  should  help 
retain  or  create  liquidity  on  the 
Exchange  by  freeing  up  funds  that 
member-owners  of  their  functional 
equivalents  may  otherwise  be 
expending  on  credit-eligible  fees.'  ' 

Although  the  credit  described  in  this 
filing  is  available  to  some  Exchange 
members  and  not  others,  it  meets  the 
criteria  set  forth  in  .Sections  6(b)(4)  "■ 
and  6(b)(5)  '^  of  the  Act  becau.se  it:  (i) 
provides  for '■*    *    *  the  equitable 
allocations  of  dues,  fees  and  other 
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charges  among  its  members  *    *   *  and 
other  persons  using  its  facilities;"  and 
(ii)  is  not  designed  "*    *    *  to  permit 
unfair  discrimination  between 
ciustomers,  issuers,  brokers  or  dealers." 
Although  the  Exchange  is  not  aware  of 
prtH;edenls  in  which  other  exchanges 
have  established  fee  or  credit  programs 
based  upon  ownership  of  seats  or  the 
connection  between  lessees  and  their 
lessors,  as  the  Phlx  proposes  to  adopt  in 
this  filing,  the  Commission  has 
approved  many  exchange  fee  and  credit 
arrangements  that  do  not  threat  all 
members  (or  other  persons  covered  by 
Sections  fi(b)i .) '"  and  (5)) '"  equally, 
such  as  credits  and  discounts  based  on 
transaction  volume,  fm^s  based  upon  the 
usage  by  certain  members  of  equipment 
or  other  services  or  resources  of  an 
exchange,  and  fee  structures  that 
distinguish  among  the  various  activities 
of  persons  and  firms  (f  ^  .  specialists 
versus  floor  brokers,  or  specialists 
versus  market  makers).  As  with  the 
proposed  credit,  such  measures  are 
designed  to  promote  and  encourage 
certain  behaviors  and/or  discourage 
others  The  Exchange  believes  that  this 
is  an  appropriate,  nondiscriminatory 
business  strategy. 

As  more  fully  articulated  below,  the 
Exchange  believes  that  the  credit  is 
equitably  distributed  and  not  unfairly 
discriminatory,  because  it  is  based  on 
legitimate,  reasonable  business  interests 
of  the  Exchange,  and  is  reasonably 
designed  to  further  those  interests 
Moreover,  it  does  not  unfairly  single  out 
individuals  or  groups  for  personal  or 
political  reasims.  To  the  contrary,  and 
member  may  become  eligible  for  the 
credit  by  changing  the  way  in  which 
such  meml>er  finances  his  or  her  access 
to  the  Exchange  by  purchasing  the 
membership  or  by  changing  the 
member's  lease  arrangement. 

b.  More  Detailed  Rationale 
Specifically  Applied  to  the  Various 
Eligibility  Criteria — i  Member-Owners 
In  many  areas  of  economic  life, 
businesses  and  governments  establish 
incentives  to  encourage  behavior  that  is 
deemed  desirable.  In  the  case  of 
exchanges,  volume  discounts  and 
credits  encourage  members  to  direct 
transaction  volume  and  trading  activity 
to  the  exchange:  other  fee  structures  are 
designed  to  deter  excessive  usage  of 
exchange  resources  eir  to  cause  scarce 
resources  to  be  allocated  more 
efficiently  {e  ^  .  equipment  service  fees 
or  fees  relating  to  use  of  post/booth 
space  on  the  floor)  -'"  The  Exchange,  as 


a  matter  of  policy,  believes  that  owner- 
membership  or  its  functional 
equivalents  as  described  above,  should 
be  encouraged  because: 

(A)  I'nlike  passive,  financial 
investors,  owner-members  risk  their 
capital  by  their  trading  and  other 
activities  on  the  floor,  thereby  (in  many 
cases)  creating  liquidity  in  our  market 
and  generating  revenues  for  the 
Exchange,  both  directly  though 
transaction-based  revejiues,  and 
indirectly,  by  generating  activity  that 
results  in  tape  revenues  under  the 
Consolidated  Tape  Association  (  "CrTA") 
and  Options  Price  Reporting  Authority 
COPRA  ")  plans.-' 

Seat  ownership  is  one  aspect  of 
Exchange  "investment  "  and  the  actual 
use  of  that  membership  by  the  qualified 
member  is  a  different  form.  Member- 
owners  on  their  functional  equivalents, 
have  additional  operational  and  market 
risks.  For  example,  a  qualified  member 
who  is  also  a  specialist  or  market  maker 
may  have  additional  risks  related  to 
fluctuations  in  the  securities  market  and 
order-processing  errors  in  addition  to 
market  risks  associated  with  seat 
ownership.  Similarly,  a  qualified 
member  who  is  also  a  specialist  may 
have  risks  (in  addition  to  seat  risk) 
associated  with  the  specialists' 
obligation  to  promote  a  fair  and  orderly 
market  and,  particularly,  maintain  the 
limit  order  book.  Furthermore,  in 
addition  to  any  fees  assessed  on  owners, 
qualified  members  also  contribute  to  the 
Exchange  by  paying  transaction  fees, 
such  as  equity  transaction  value 
charges,  equity  floor  brokerage 
transaction  fees,  option  comparison 
charges  and  option  transaction  charges, 
and  trading  floor  fees,  such  as  trading 
post/both,  controller  space,  shelf  space, 
transmission,  execution/communication 
charges,  and  floor  facility  fees. 

(B)  Unlike  members  who  lease  their 
seats  under  typical  lease  arrangements 
that  may  be  cancelled  on  30  days' 
notice,  member-owners  have  a 
significant  capital  investment  at  risk; 
and 

(C;)  Unlike  owners  that  are  not 
members,  member-owners  may  have 
voting  rights  under  the  Exchange's  by- 
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laws,  and  may  participate  on  certain 
Exchange  committees. ■^- 

Because  of  their  dual  interest  in 
preserving  and  increasing  the  value  of 
their  memberships,  and  in  the 
technological,  operational,  and 
regulatory  infrastructure  that  affects  the 
present  and  future  conditions  of 
transacting  business  on  or  at  the 
Exchange,  the  Exchange  believes  that 
member-owners  have  powerful 
incentives  to  create  liquidity  on  the 
Exchange,  and  to  participate  responsibly 
in  the  business  life  of  the  Exchange 
through  the  exercise  of  voting  rights, 
and  through  sen'ice  on  the  Board  and 
certain  Exchange  committees.  The 
concept  (and  the  underlying  policy)  of 
making  the  credit  available  to  member- 
owners  is  not  unlike  that  of  the  federal 
government  in  providing  tax  incentives 
to  homeowners  that  are  not  available  to 
renters.  The  long-term  capital  stake  of 
the  homeowner  in  his  or  her  property 
promotes  various  behaviors  that  have 
social  utility  in  that  it  fosters 
community-oriented  behavior,  and 
increases  the  prospect  that  the 
homeowner  will  make  further  socially 
useful  investments  in  the  property  and 
in  the  neighborhood. 

The  Exchange  believes  that  similar 
principles  are  involved  in  the  instant 
case.  The  ability  to  lease  memberships 
has  been  available  for  many  years.  Over 
time,  the  equitable  ownership  of 
memberships  by  passive  financial 
investors  has  become  a  very  pervasive 
phenomenon  at  the  Exchange,  with  324 
of  the  Exchange's  505  memberships 
being  owned  by  such  financial 
investors.- '  Of  those  memberships 
owned  by  passive  financial  investors, 
approximately  48  memberships  are 
currently  dormant  (neither  used  for 
active  trading  nor  leased).-^  Although 
the  Exchange  believes  that  leasing  of 
memberships  has  a  legitimate  role  in 
providing  members  a  means  of 
accessing  trading  rights  on  the 
Exchange,  it  also  believes  that  the  extent 
to  which  long-term  capital  investment  is 
currently  divorced  from  voting  rights 
and  trading  interest  in  not  healthy 
insofar  as  it  relates  to  the  long-term 
viability  of  the  institution  and  its 
membership  as  a  whole  The  credit 
should  create  an  incentive  for  owners  to 
actively  use  their  trading  rights  though 
membership  and  for  members  to 
reconsider  the  manner  in  which  they 
finance  their  access  to  the  Exchange. 
Furthermore,  the  Exchange  believes  that 
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the  credit  will  free  up  funds  for  those 
owners  who  are  most  likely  to  put  their 
capital  to  work  by  trading  and  creating 
liquidity  on  the  floor.  The  credit  may 
also  effectively  (but  indirectly)  lessen 
the  overall  impact  of  the  capital  funding 
fee  on  those  owners  who  are  trading  at 
the  Exchange  and  (because  the  credit 
may  be  applied  against  transactional 
fees)  create  further  incentives  to  trade. 
The  Exchange  notes  that  no  member 
may  claim  that  his  or  her  lack  of 
eligibility  for  the  credit  is  unfair  or 
discriminatory.  Any  member  may  obtain 
eligibility  for  the  credit  by  changing  his 
or  her  method  of  financing  their  access 
to  the  Exchange — e.g.,  by  purchasing 
their  membership  and  (if  they  choose) 
borrowing  from  third-party  lenders  to 
effect  that  purchase.  Any  owner  may 
obtain  eligibility  for  the  credit  bv.  for 
instance,  becoming  an  Exchange 
member  (if  they  qualify  for  this  and 
subject  to  the  procedures  set  forth  in  the 
Exchange's  rules). 

ii.  Members/Member  Organizations 
with  A-B-C  Agreements.  By  definition, 
with  respect  to  A-B-C  Agreements, 
there  is  a  very  close  nexus  between  a 
member  and  the  member  organization 
with  whom  the  member  is  associated:  in 
general,  the  member  is  an  employee  of 
the  member  organization.  This  close 
connection  is  reflected  in  the  fact  that 
the  member  organization  provides  all  or 
part  of  the  funds  for  the  purchase  of  the 
membership  of  which  the  legal  title  is 
placed  in  the  member,  w'hile  the 
equitable  title  remains  with  the  member 
organization.-"  In  addition,  the 
Exchange's  By-Laws  state,  in  part,  that 
"[a]n  A-B-C  Agreement  is  a  contract 
between  the  member  and  member 
organization  with  which  the  member  is 
associated  in  which  a  portion  of  the  risk 
of  fluctuations  in  the  value  of  the 
membership  shall  rest  with  the  member 
organization  rather  than  with  the 
member."  -^^ 

Pursuant  to  the  A-B-C  Agreement,  the 
member  contributes  to  use  of  the 
membership  to  the  member  organization 
and  subjects  the  membership  to  the 
claims  of  the  creditors  of  the  member 
organization.  Moreover,  the  member 
organization  pays  the  dues,  fees,  and 
other  charges  on  behalf  of  the  member. 
Thus,  given  this  unique  business 
relationship,  owners  who  are  member 
organizations  have  significant  capital 
investment  at  risk  and  have  a  long-term 
interest  in  preserving  and  increasing  the 
value  of  their  membership,  much  like 
member-owners.  For  this  reason,  the 
Exf:hange  is  providing  the  credit  to 
members  who  are  a  party  to  an  A-B-C 


Agreement  with  a  member  organization 
who  owns  that  membership.  -" 

iii.  Lessees.  As  stated  previously, 
although  leasing  arrangements  are 
permitted,  lessees,  other  than  the  five 
types  of  qualifying  members  discussed 
in  detail  below  ("non-qualif\  ing 
lessees"),  may  have  a  limited  stake  in 
the  long-term  well-being  of  the 
Exchange.  In  fact,  non-qualif\ing  lessees 
may  lack  the  incentive  to  engage  in 
certain  types  of  behavior  that  promote 
the  long-term  best  interests  of  the 
Exchange,  including  providing  liquidity 
and  investing  in  technology 
enhancements.  Specifically,  non- 
qualifying lessees  who  do  not  put  their 
own  (or  a  member  with  whom  thev  have 
a  close  nexus)  capital  at  risk  with 
respect  to  membership  may  provide 
liquidity  or  order  flow  with  less  of  a 
long-term  view  and  more  of  a  focus  on 
their  current  market  risk  only.  This  \iew 
may  be  at  odds  with  behavior  needed  to 
address  long-term  Exchange  needs. 
These  non-qualif\'ing  lessees  who  do 
not  have  the  types  of  additional 
connections  to  owners  on  the  Exchange 
described  below,  may  only  have  the 
incentive  to  participate  in  a  self-focused 
way  for  their  short-term  benefit.  If  the 
credit  were  made  available  to  all  lessees, 
it  would  not  serve  its  purpose  as  an 
inducement  to  promote  owner- 
membership  or  other  relationships  to 
the  Exchange  that  the  Exchange  believes 
are  the  most  conductive  to  its  continued 
health  and  success.  Therefore,  the 
Exchange  is  not  making  the  credit 
available  to  all  lessees.  However,  the 
Exchange  is  seeking  to  provide  the 
credit  to  those  qualified  members  whose 
relationship  with  the  owners  from 
whom  they  lease  their  seats  is  such  that 
the  Exchange  believes  they  (either 
individually  or  indirectly  when  viewed 
in  conjunction  with  their  owners)  have 
incentives  properly  aligned  with  the 
long-term  interests  of  the  Exchange. 

(A)  Members  who  are  Lessees  but  who 
also  are  Owners  of  Different 
Memberships.  Members  who  are  lessees 
but  who  also  are  owners  of  a  different 
membership  should  be  accorded  the 
same  treatment  as  the  traditional 
member-owners  who  were  previously 
discussed.  These  members,  who  are  also 
owners,  have  an  interest  in  preserving 
and  increasing  the  value  of  their 
membership  as  well  as  an  interest  in 
preser\'ing  and  increasing  the  standard 
of  technology  and  the  operational  and 
regulatoPi'  infrastructure  that  affects  the 
present  and  future  conditions  of 
transacting  business  at  the  Exchange.  As 
with  traditional  member-owners,  the 
Exchange  believes  that  the  credit  will 
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free  up  fund.s  for  tho.se  members  whf) 
are  also  owners  thereby  encouraging 
them  to  put  their  capital  to  work  bv 
trading  and  creating  liquidity  on  the 
floor.  As  previously  discussed,  thtr 
credit  may  al.so  effectively  (but 
indirectly)  lesson  the  overall  impact  of 
the  capital  funding  fee  on  those  owners 
who  are  trading  at  the  Exchange 

(B)  Members  who  Lease  from  C^lose 
Family  Members.  At  the  Phl.x.  many 
members  firms  are  family  businesses, 
which  choose  to  structure  their 
operations  with  the  owner  being  a 
relative  (rather  than  that  member)  for 
tax  or  estate  planning  purposes.  The 
E.xchange  believes  that  there  is 
commonality  of  interest  in  property  of 
close  family  members,  thus  affording 
the  credit  to  members  who  lease  from 
close  family  members  This  concept  is 
one  that  is  widely  accepted,  especially 
in  connection  with  rules  relating  to  the 
securities  industry  and  ta.x  law.  For 
example.  Rule  lBa-l(a)(2)  under  the 
Act  ■'"  defines  the  term  "beneficial 
owner"  to  mean  any  person  who. 
directly  or  indireitly,  through  any 
contract,  arrangement,  understanding, 
relationship  or  otherwise,  has  or  shares 
a  direct  or  indirect  pecuniary  interest  in 
the  equity  securities.  Indirect  pecuni.irv 
interest  is  then  defined  to  include 
securities  held  by  members  of  a  person's 
immediate  f.irnily  sharing  the  same 
household  ■"'  In  adilition.  Rule  701 
under  the  .Securities  Act  of  1933  '•' 
exempts  from  .Section  5  of  the  .Securities 
Act  "  t  ertain  offers  and  sales  of 
securities  under  a  written  compensatory 
benefit  plan  established  by  the  issuer  for 
the  parti(  ipation  of  their  employees  and 
their  family  members  who  acquire  su(  h 
securities  from  siu  h  persons  though 
gifts  or  domestic  relations  orders 
Family  members  are  defined  in  Rule 
7()l(c)(3)  '-  the  same  ,is    immediate 
family"  is  defineil  iii  Rule  Ifia-Ke)  ' ' 

Tax  l.iws  also  recogni/.e  the 
commonality  of  interest  in  propertv  of 
close  family  members.  For  exani[)le.  the 
Internal  Revenue  Code  ("IRC") 
recognizes  the  sh.ired  interests  of  famil\ 
members  by  way  ot  attributing  the 
ownership  of  stock  held  by  close  f.iiniis 
members  to  the  taxpayer  ' '  The  IR( '. 
treats  stock  owned  by  these  (lose  famih 
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members  as  owned  by  the  taxpayer  in 
determining  the  tax  liability  of  the 
taxpayer  in  various  situations. ''' 

A  further  e.xainple  is  the  National 
Association  of  Securities  Dealers.  Inc. 
("NA.SD")  Freeriding  and  Withholding 
Interpretation."'  which  restricts  sales  by 
NASD  members  to  accounts  in  which 
so-called  "restricted  persons  '  have  a 
beneficial  interest.  Such  restrictions  are 
also  applicable,  with  some  exceptions, 
to  immediate  family  members  of  those 
restricted  persons. 

The  Excnange  believes  that  it  should 
not  penalize  members  who  choose  to 
lease  memberships  from  close  family 
members,  as  it  believes  that  these 
persons  are  the  functional  equivalents  of 
member-owners,  and  the  same  rationale 
applies  tf)  giving  the  credit  to  these 
members  as  to  member-owners. 

[C)  Members  who  are  Associated  with 
a  Member  Organization  in  which  the 
Owner  has  an  Interest  of  at  Least  Ten 
Percent.  Members  who  are  lessees  and 
are  associated  with  a  member 
organization  in  which  the  owner  has  at 
least  a  ten  perc  ent  interest  also  should 
be  eligible  for  the  credit  based  on  their 
closely  aligned  interests  with  the  owner. 
The  federal  securities  laws  and  rules  of 
the  sec;urities  industrv  have  long 
recognized  that  a  ten  percent  ownership 
interest  is  a  signific;ant  capital 
investment.  For  example.  .Section  Ifi  of 
the  Act  '    recjuires  any  person  who  is 
the  beneficial  owner  of  more  than  ten 
percent  of  an  equity  security  registered 
under  Section  12  of  the  Act  '"  to  file  a 
statement  with  the  Commission 
indicating  his  ownership  interest 
.Section  16  '"  also  treats  such  beneficial 
owners  as  a  company  insiders  and 
limits  their  ability  to  realize  "short 
swing"  profits.  In  enacting  Sec  tion  Iti.^" 
the  Congress  found  that  a  ten  percent 
owner  was  sufficiently  involved  in  the; 
affairs  of  the  issuer  to  be  treated  as  an 
insider 

Mort'over.  for  purposes  of  N.-K.SD 
Conduct  Rule  2720,  whic:h  restricts  the 
ability  of  an  NASD  member  to 
participate  in  the  distribution  of  .i 
public,  offering  of  its  own  sec  unties  or 
the  sec  unties  of  the  member's  parent  or 
.iffiliale.  a  c:oinpany  is  presumed  to 
(  iintriil  a  member  (and  thus  is  an 
.iffili.itel  if  the  (  omp.inv  henefic  lally 
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owns  ten  percent  or  more  of  the  member 
firm.  Finally,  under  the  NASD's 
Freeriding  and  Withholding 
Interpretation.'"  an  individual  with  a 
ten  percent  or  more  equity  interest  in  an 
NASD  member  firm  is  deemed  restricted 
by  virtue  of  his  ownership  interest,  and. 
thus.  NASD  member  firms  may  not  sell 
so-called  "hot  issues"  to  that  individual. 
In  each  of  these  examples.  Congress  or 
the  NASD  found  that  a  ten  percent 
owner  is  sufficiently  involved  in  the 
affairs  of  the  subject  entity  to  be  subject 
to  the  applicable  restriction.  A  similar 
analysis  is  applicable  with  respect  to 
owners  of  PhLx  memberships  who  hold 
a  ten  percent  or  greater  interest  in  the 
very  member  organization  with  which 
the  lessee  is  associated.  The  interests  of 
the  owner,  the  member  lessee  and  the 
member  organization  are  sufficiently 
aligned  to  allow  the  lessee  member  the 
benefit  of  the  credit. 

(D)  Members  who  Lease  From  Owners 
or  Their  Affiliates  who  Provide  Order 
Flow  to  the  Exchange  Member.  Similar 
to  member-owners  and  other  eligible 
members  discussed  above,  members 
who  lease  from  owners  or  their  affiliates 
who  provide  order  flow  to  the  Exchange 
through  the  member  have  a  direct 
contractual  relationship  with  that 
owner.  For  example,  a  floor  broker  who 
executes  orders  enterc^d  bv  the  owner 
from  whom  the  member  leases  his  or 
her  stMt  has  a  fiduciary  relationship 
with  that  owner.  The  member  derives 
income.  b\'  wa\  of  commissions,  from 
the  order  floor  provider  and  the  order 
flow  provider,  in  turn,  provides  revenue 
to  the  Exc  hange  mainly  by  way  of 
transac  tion  fees  (and  indirectly  via  tape 
revenues)  Ci\  ing  a  credit  to  membc^rs  in 
this  situation  should  encourage  the 
memb«>r  to  fully  maximize  the  business 
relationship  between  the  floor  broker 
and  order  flow  provider  by  enc;ouraging 
the  member  to  get  more  order  flow, 
which  in  turn  equates  to  an  increase  in 
fees  paid  b\'  the  floor  broker  to  the 
Exc;hange  The  Exchange  believes  that 
bv  extending  the  credit  to  this  category 
of  members  who  are  closely  associated 
with  the  owner,  it  is  encouraging 
beha\  ior  that  is  beneficial  to  the  long- 
term  interests  of  the  Exchange,  f  .^  . 
providing  more  order  flow. 

(E)  Members  who  Lease  From  a 
f:learing  Firm  or  a  Related  Entity  of  the 
Clearing  Firm  That  Provides  Clearing 
.Services  to  the  Leasing  Member 
Members  who  lease  from  a  clearing  firm 
or  related  entity  of  the  clearing  firm  that 
provides  clearing  services  to  the  leasing 
member  should  also  be  eligible?  to 
receive  the  credit   Members  have  a  close 
connection  to  their  clearing  firms,  or 


Scf  -.ufifu  note  33. 
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related  entity  of  the  clearing  firms,  in 
that  the  clearing  firms  provide 
important  and  essential  services  by 
contractual  agreement  with  such 
members;  for  instance,  they  guarantee 
members'  trades.  In  addition,  clearing 
firms  lend  mcmey  and  extend  credit; 
they  also  manage  risk  by  way  of  tracking 
positions  and  other  monitoring 
functions.  Moreover,  the  clearing  firm 
offers  various  ancillary  services  to  the 
members,  including  slock  executions 
services,  office  space  and  other  business 
amenities.  Therefore,  given  this  close 
connection  between  the  members  and 
clearing  firms  or  their  affiliates,  the 
Exchange  belie\'es  that  the  credit  is 
appropriate  and  should  further  their 
joint  interest  in  the  well-being  of  the 
Exchange. 

2.  Statutory  Basis 

Fcjr  these  reascms.  the  Exc:hange 
believes  that  the  proposed  rule  change 
is  consistent  with  Section  6(b)  of  the 
Act.-"'  in  general,  and  with  Section 
6(b)(4)  ■•*  in  that  it  provides  for  the 
equitable  alloc:ation  of  reasonable  dues, 
fees  and  other  charges. 

B.  Sf^lt-Rpgulatnn,'  Organization's 
Statcnwnt  on  Burden  on  Compftition 

The  Exchange  believes  that  the 
projiosed  rule  imposes  no  inappropriate 
burden  on  competition. 

C,  Sflf-Regulaton-  Organization 's 
Stati^mt^nt  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

Although  written  comments  were  not 
solic;ited.  the  Exchange  issued  a  circular 
dated  September  27,  1999  which 
announc:ed  certain  ac:tions  taken  at  the 
Septembc-r  1999  Phlx  Board  of 
Governors  meeting.  These  actions 
included  fh"e  approval  of  a  monthly 
credit  of  up  to  Si. 000  and  invited 
telephone  comments  to  be  made  to  the 
Chairman.  The  Exchange  has  received 
two  written  c:omments:  although  these 
comments  do  not  specifically  address 
the  proposed  Si  .000  credit,  they  do 
make  reference  to  a  "rebate"  and  a 
"credit    '  Both  letters  raised  the  issue, 
among  oth(>r  things,  ui  fairness  in  that 
some  members  would  receive  the  credit 
and  not  others;  this  issue  is  addressed 
in  detail  in  section  A.l.  above, ^-^ 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  proposed  rule  change 
has  become  immediately  effective  upon 


filing  pursuant  to  Section  19(b)(3)(A)(ii) 
of  the  Acf*"^  and  Rule  19b-4(f)(2)-"' 
thereunder  because  it  establishes  a  due. 
fee,  or  other  charge.  At  any  time  within 
60  days  of  the  filing  of  such  proposed 
rule  change,  the  Commission  may 
summarily  abrcjgate  such  rule  change  if 
il  appears  to  the  Commission  that  such 
action  is  necessary  or  appropriate  in  the 
public  interest,  for  the  protecticm  of 
investors,  or  otherwise  in  furtherance  of 
the  purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act, 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street.  N\V. 
Washington.  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  L'.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  450  Fifth  Street  NW.. 
Washington.  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Phlx.  All  submissions 
should  refer  to  File  No.  SR-Phlx-00-44 
and  should  be  submitted  by  June  14. 
2000. 

[-~iir  the  tidnjini^'-idn.  1)\  thi'  Di\'ision  of 
Market  Ki^gulalion,  pursuant  to  deiegatiai 

-iiitlioriu  .-'" 

Marjiarel  H.  McFarland. 

Di  jtiitv  Sri  irtory. 

;KR  Hoi    OlI-TiOtiO  Filed  .')-2:-i-()0;  H:4t  am' 
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SMALL  BUSINESS  ADMINISTRATION 

Reporting  and  Recordkeeping 
Requirements  Under  0MB  Review 

AGENCY:  Small  Business  Administration. 

ACTION:  Notice  of  Reporting 
Requirements  Submitted  for  OMB 
Review. 


SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  L'.S.C 
Chapter  35).  agencies  are  required  to 
submit  proposed  reporting  and 
recordkeeping  requirements  to  OMB  for 
review  and  approval,  and  to  publish  a 
notice  in  the  Federal  Register  notifying 
the  public  that  the  agency  has  made 
such  a  submission. 

D.ATES:  Submit  comments  on  or  beiore 
|une  23.  2000.  If  you  intend  to  comment 
but  cannot  prepare  ccjmments  promptly, 
please  advise  the  OMB  Reviewer  and 
the  Agency  Clearance  Officer  before  the 
deadline. 

COPIES:  Request  for  clearance  (OMB  Ba- 
ll, supporting  statement,  and  other 
documents  submitted  to  OMB  for 
review  may  be  obtained  from  the 
Agency  Clearance  Officer. 

ADDRESSES:  Address  all  comments 
concerning  this  notice  to:  Agenc\ 
Clearance  Officer.  Jacqueline  White. 
Small  Business  Administration.  409  3rd 
Street.  SW..  5th  Floor.  Washington,  DC 
20416;  and  OMB  Reviewer.  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget.  New 
Executiv  e  Office  Building,  Washington. 
DC.  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 
lacqueline  White.  Agencv  Clearance 
Officei.(202)  205-7044." 
SUPPLEMENTARY  INFORMATION: 

Title:  Request  for  Information 
Concerning  Portfolio  Financing. 

Form  \'o:  SBA  Form-857. 

Frequency:  On  Occasion. 

Description  of  Respondents:  SBIC 
Investment  Companies. 

Annual  Responses:  2.160. 

Annual  Burden:  2A6Q  ' 

|ac:qucline  White. 

Cbu'l.  Adnnnjstrnti\  i-  Intnrmatian  Brunch. 
11  K  D(K  ,  UD-  ]2')84  Filfd  ,i-2-i-()0:  8:45  am) 
BILLING  CODE  8025-01 -P 


SMALL  BUSINESS  ADMINISTRATION 

Reporting  and  Recordkeeping 
Requirements  Under  OMB  Review 

AGENCY:  Small  Business  Administration 
ACTION:  Notice  of  Reporting 
Requirements  .Submitted  tor  OMB 
Review. 


■     1.  I    ,S  (.    -rtf;i,| 

"15  1  S.I..  rrtiliin) 
*■"  Sw  supra  note  3. 


•It  1   s(.  -as(l,i(:)((.-\)(ii). 

■irCI  K  J4(]  I'tli— 4(f)(2). 
17  (.IK  :!4n  IHl,— l(n(6)(iii] 


SUMMARY:  Under  the  provisions  of  the 
Papenvork  Reduction  Act  (44  L  .S  C. 
Chapter  35).  agencies  are  required  to 
submit  proposed  reporting  and 
recordkeeping  requirements  to  OMB  for 
rex'iew  and  approval,  and  to  publish  a 
notice  in  the  Federal  Register  notify  ing 
the  public  that  the  agency  has  made 
such  a  submission. 
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DATES:  Siitmiit  lommt'iits  on  or  heforc 
lum-  I.i.  2()()()   If  voir  mtciul  to  (  (imiiiriil 
hut  c.iniiot  prepare  coiiitnent.s  [)roniptl\  . 
please  advise  the  OMH  Kevievvi-r  and 
the  A^eiK  V  (liearaiu  »■  Officer  hefore  the 
deadline 

COPIES:  Ke(]iiest  for  (le.iraiK  e  (OMH  H:\- 
1 ),  supporting  statement,  and  other 
documents  suhmitteti  to  OMH  for 
review  mav  he  ohtained  from  the 
Agenc  V  (llear.ince  Officer 
ADDRESSES:  Address  ,ill  comments 
conctirning  this  notice  to   Agency 
Clearance  Officer,  [accjueline  White. 
.Small  Husiness  Administration.  4()'J  :<r<l 
Street.  SVV  .  .=)th  Floor.  Washington.  DC 
204  Ifi;  and  OMH  Reviewer.  Office  of 
Information  <iiid  Regulatory  Affairs. 
Office  of  Management  and  Budget.  New 
Executive  Office  Budding.  Washington. 
D  C;   20503 

FOR  FURTHER  INFORMATION  CONTACT: 
Jacqueline  White.  Agency  Clearance 
Officer.  (202)  2().S-7044 
SUPPLEMENTARY  INFORMATION: 

Tith'  Financial  Institution 
( !onfirniation  Form 

Form  \'(r  .SBA  Form  HtiO 

Frec/Uf/K  I' On  Occ  asion 

[)fS(  rifitioii  iif  Hfsponilfiits  ,SBl(i 
hufstment  Ciomp.inies 

/\/lflu<j/  HfSfHiitsrs    750 

Annual  Hiinlrn   750 

|at,queiin»'  White, 

i'.hirl    :\ii:iuni'^ln}lnr  Uifnnniilit>n  Hiaih  h 
ilKDni      (111     IJ'IH")   I  lii'il   ',    J  1    00,  H  4'^!  rlllij 
BILLING  CODE  8025-01   P 


DEPARTMENT  OF  STATE 

[Public  Notice  3311] 

Advisory  Committee  on  International 
Communications  and  Information 
Policy;  Meeting  Notice 

Tht!  Department  of  State  is 
announcing  the  next  meeting  of  its 
Advisory  (ioinmitt(>e  on  Interniitional 
Ciomnuinications  and  Information 
Policy   The  (lommitti-e  provides  a 
formal  c:hannel  for  ntgular  consult.itioii 
and  coorilination  on  ma|or  economic  . 
social  and  legal  issues  and  prohlems  iii 
international  communications  ,ind 
information  policy,  t^sjitu  lallv  as  these 
issues  and  prohlems  involve  users  of 
information  and  c:ommunu:ation 
ser\ic:t!s.  providers  ot  sui:h  services, 
tttchnology  research  and  devtdopment. 
forc'ign  industrial  and  regulatory  polic  v. 
the  activities  of  international 
organizations  with  regard  to 
c:onununic;<itions  and  information,  and 
developing  c:cnintry  intcrrests 

There  will  he  a  featured  guest  speaker 
at  the  meeting  who  will  speak  on  an 


important  topic   involving  international 
communications  and  informatiim 

()ollc  V 

This  me»'ting  will  he  held  on 
Thursday.  June  22.  2000.  from  'i  M) 
ain-12:<0pm   in  Room  1105  of  the 
Main  Building  of  the  IS   Department  of 
State,  located  at  2201    'C'  Street  \W  . 
Washingtcm.  DC  20520 

Memhers  of  the  puhlic:  mav  attend 
these  meetings  up  to  the  seating 
c  a[)ac:ity  of  the  room   While  the  meeting 
is  open  to  the  public:,  admittance  to  the 
State  Department  Building  is  only  hy 
means  of  a  pre-arranged  clearance  list 
In  order  to  be  placed  on  the  pre- 
c:learanc:e  list,  phrase  provide  your 
name,  title;.  c:onipany.  sot:ial  sec  uritv 
number,  date  of  birth,  and  citizenship  to 
Timothy  ("  Fintcm  at 
<fintontc@state  gov>   All  attendc^es  for 
this  m«?eting  must  use  the  23rd  Street 
entrance.  One  of  the  following  valid  IDs 
will  be  required  for  admittance:  any 
I'  S   driver's  lic:ense  with  photo,  a 
[lassport.  c)r  a  I'  .S  C.ovt?rnment  agency 
ID   Non-l'  .S   C;ovt>rnment  attendees 
must  be  esc:orted  by  State  Department 
personnel  at  all  times  when  in  the  State 
Department  budding. 

For  further  information,  contact 
Timothy  C.   Finton.  K\ec:utiye  Secretary 
of  the  Committee,  at  (202)  647-5385  or 
•  firitontc:@state  go\- > 

D.ilf.i    M,i\    IH,  JlllMl 
rimolhv  (...  Kinlon. 

/•  \'-i  l/f/vr  ,Sri  n-tim     .Alii  J  SI/ n  (.i  '.-/l.-II/ffrr  nn 
Intfiiiiitinniil  (  (nmniinK  utidii--  luul 
tiit-inudtuin  I'clu  \    (    S   DriHirtinrnl  ,it  :^t(ilf 

IK  l)(H     (10-  1  )0~'l  tili'il  '.    J  f    (10,  H  4'>  .iinl 

BILUNG  COOe   4710--45-^P 


DEPARTMENT  OF  TRANSPORTATION 
Surface  Transportation  Board 

[STB  Finance  Docket  No.  33875] 

The  Kansas  City  Southern  Railway 
Company — Trackage  Rights 
Exemption — Illinois  Central  Railroad 
Company 

Illinois  Central  Railroad  Company  (IC) 
h.is  agreed  to  grant  overhead  trackage 
rights  to  The  Kansas  City  Southern 
Railway  Com[)any  (KC.S)  between  a 
connection  at  Kastbricige  lunction  in 
lefferson  Parish.  LA.  at  IC's  milepost 
'»()()  73  in  its  Mc:Comb  District,  to  a 
connection  at  Lampert  [unction,  in 
Orleans  Parish.  LA.  at  K^s  milepost 
'(21  3.  in  its  Mc("omb  Distric  t.  a  distance 
of  2.H  miles 


The  transdc:tion  was  scheduled  to  be 
consummated  on  or  shortly  after  May 
12. 2000  - 

The  purpose  of  the  trackage  rights  is 
to  allow  KCS  a  more  direct  access  to  the 
New  Orleans  Public  Belt  Railroad 
Ccmipanv  than  it  currently  has.  and  to 
allow  KCS  to  a\c)id  optrrations  through 
two  heavih  used  yard  facilities  at  \C,'s 
Mays  Yard  and  KCIS'  West  Yard, 

As  a  ccmdition  to  this  exemption,  any 
employees  affected  by  the  trackage 
rights  will  be  protected  by  the 
ccmditions  imposed  in  \orfolk  and 
\\>stfrn  Rv  (,'o — Trarkafic  Righta — B.V. 
354  ICC],  H05  (1978).  as  modified  in 
Mendocino  (^oast  Rv  .  Inr — Lease  and 
Operate.  AbO  IV.C.  tS53  (1980), 

This  notic:e  is  filed  under  49  C;F"R 
1 180, 2(d)(7),  If  it  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio  Petitions  to  revoke!  the 
(Exemption  under  49  U.SC,  105e2(d) 
mav  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Financ;e 
Docket  No   33875.  must  be  filed  with 
the  Surface  Transportation  Board.  Office 
of  the  Secretary.  Case  Control  Unit.  1925 
K  Street  NW.  Washington.  DC  20423- 
0001    In  addition,  one  copy  of  each 
pleading  must  be  served  on  William  A. 
Mullins.  1300  I  Street  NW.  Suite  500. 
Washington.  DC  30005-3314 

Board  decisions  and  notic:es  are 
available  on  our  website  at 
•WWW.STB  DOTCOV   ■ 

l)f(  uiril    ,M.n   17,  20(10 

H\  ihc  Bipdni.  Davui  M   Kori'-i  liiiik., 
Diri'i  tiir,  Offii  (■  i)f  PriK  t'ecimgs 
Vernon  \.  Williams. 

!FK  Dm     00-1  J>tt>'i  hilril  '.-2  t-0(l,  H  4'i  ,ini| 
BILUNG  COO€  4815-00-P 


DEPARTMENT  OF  THE  TREASURY 

[General  Counsel  Designation  No.  250] 

Appointment  of  Members  of  the 
General  Counsel  Panel  of  the  Legal 
Division  Performance  Review  Board 

Under  the  authority  granted  to  me  as 
Cieneral  Counsel  of  the  Department  of 
the  Treasury  by  31  U.SC,  301  and  26 


'  I'urMi.inl  111  4'<(;FK  1 IHU  4|«),  ,i  railrn.Hl  iriust 
fill'  .i  MTificil  iiiilii  I'  With  the  Hnarii  at  least  7  liavs 
tii'liiri'  Itu'  trai  k.iKf  rights  ,irc  In  hn  i  iinsummatiMi 
!n  lis  MTifii'il  iiDlii  e.  K;  iiuiic  atnii  that  it  prniKisct 
till  niisuMiiiiatr  thi'  trarisdc  tiiin  mi  nr  atimil  Mav   11 
JtlCICI    Hi  ( .HIS.'  the  MTififii  niitii  >■  was  fili'ii  mi  Mas 
'i   JiMltl   1  niisuiiUTiatimi  WHuld  nut  talii'  jilai  i'  until 
M,i\    IJ    JDCHI    It ,  s  ri'pri-si'ntatur  h.is  IxTii 
i  mit.ii  li'ii  ,niii  has  t . nifirrrii'd  th.it  the 
I  misunini.ili'  ii  :  miiii  iinl  l.ili.i'  ('liii  >■  hi'fnri'  Mm   IJ, 
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U.SC.  7801,  Treasury  Department  Order 
No.  101-5  (Revised),  and  pursuant  to 
the  Civil  Service  Reform  Act,  I  hereby 
appoint  the  following  individuals  to  the 
General  Counsel  Panel  of  the  Legal 
Division  Performance  Review  Board: 

Joan  E.  Donoghue,  Deputy  General 
Counsel,  who  shall  serve  as 
Chairperson; 

Thomas  M.  McGivern,  Counselor  to  the 
General  Counsel; 

Kenneth  R.  Schmalzbach,  Assistant 
General  Counsel  (General  Law  and 
Ethics); 


Roberta  K.  Mclnemey,  Assistant  General 

Counsel  (Banking  and  Finance); 
Stephen  J.  McHale,  Assistant  General 

Counsel  (Enforcement); 
Russell  L.  Munk,  Assistant  General 

Counsel  (International  Affairs); 
Rochelle  F.  Granat,  Deputy  Assistant 

General  Counsel  (General  Law  and 

Ethics); 
Francine  J.  Kemer,  Deputy  Assistant 

General  Counsel  (Enforcement); 
Marilyn  L.  Muench,  Deputy  Assistant 

General  Counsel  (International 

Affairs); 


Eleni  Constantine,  Deputy  Assistant 

General  Counsel  (Banking  and 

Finance); 
John  J.  Manfreda,  Chief  Counsel,  Bureau 

of  Alcohol.  Tobacco  &  Firearms: 
Alfonso  Robles,  Chief  Counsel.  United 

States  Customs  Service; 
Walter  Eccard,  Chief  Counsel.  Bureau  of 

Public  Debt. 

Dated:  May  10.  2000, 
Neal  S.  Wolin. 

General  Counsel 

[FR  Doc,  00-13001  Filecd  5-23-00:  8:45  am) 

BILUNG  COOE  481&-25-M 
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This  section  ot  the  FEDERAL  REGISTER 
contains  editorial  corrections  ot  previously 
published  Presidential.  Rule  Proposed  Rule 
and  Notice  documents   These  corrections  ar» 
prepared  by  the  Office  ot  the  Federal 
Register   Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  m 
the  appropriate  document  categories 
elsewhere  m  the  issue 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Comnilsston 

[Docket  No.  EROO-2356-000] 

Entergy  Services,  Inc.;  Notice  of  Filing 

(Correction 

In  notice  document  ()()-122U) 
appearing  on  page  ;n  1.55  in  the  issue  of 
Tuesday,  May  1ft.  2000,  mak.t>  thf 
following  corroction. 

In  the  first  colunm,  thf  docket  line 
and  the  subject  line  should  appear  as  set 
forth  above 


IKKDoi    Cl^  12JU.  1  il. 
BILLING  COOC  1SOS-01-0 


!    00,  H  4S  ,UIl' 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Submission  for  0MB  Review; 
Comment  Request 

Correction 

In  notice  document  OO-inaO'J 
beginning  on  page  2550.{  in  the  issue  of 


I'liesdav   Mav  2,  2()()(),  make  the 
following  (;orre(  tion: 

On  [)age  25.504,  in  the  second  column, 
in  the  ;nsf  line,   -O.KfB  SumherAZHl- 
0101"  should  read   'OXfB 
.VLi/7i/)f'r  1218-0101' 

UK  Dm     ClV-lOH'I't  Fil.vl  ")-.i  (-00    H  4'i  ,inil 
BILLING  CODE  150S-Ot-0 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-42730;  File  No.  SR-ISE- 
00-02] 

Self-Regulatory  Organizations;  Order 
Granting  Approval  of  Proposed  Rule 
Change  by  tt>e  International  Securities 
Exchange  LLC  Relating  to  Its  Fee 
Schedule 

.\[ijil  2H    2U00- 

Correc  tion 

In  notice  document  00-11229 
appearing  on  page  26256.  in  the  issue  of 
Friday.  Mav  5,  2000.  the  docket  line 
should  appear  as  set  forth  above 

IKK  Dim    (,0~  112ZM  Kiifii  ,T-Ji~-00.  8  4.")  dm] 
BILUNG  CODE  15OS-01-O 


DEPARTMENT  OF  TRANSPORT AION 

Federal  Aviation  Administration 

14CFRPart71 

Modification  of  Class  E  Airspace, 
Coldwater,  Ml 

Correction 

In  rule  document  00-9405  beginning 
on  page  20350  in  the  issue  of  Monday. 
April  17.  2000.  make  the  following 
correction: 

871.1     [Corrected] 

On  page  20351.  in  §71.1,  in  the 
second  column,  in  the  12th  line  from 
the  bottom.  "Mi"  should  read  "MI". 

|FK  Doi    (:0-'i40,'')  Filed  5-2,1-()(),  H  4.t  dm! 
BILUNG  CODE  1505-01-0 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Privacy  Act  of  1974;  Amendment  of 
Systems  Notice;  Appointment  of  New 
System  Manager 

Correction 

In  notice  document  00-11086 
appearing  on  page  25979.  in  the  issue  of 
Thursday,  May  4.  2000.  make  the 
following  correction 

On  page  25979,  in  the  third  column, 
the  heading  "45FVA21"  should  read 
45VA21 

IFR  DoL   (0-11086  Filed  .S-23-00;  8  4.5  am] 

BILUNG  CODE  1505-01-0 


Wednesday 
May  24,  2000 


«   F^ 


Part  n 

Department  of 
Health  and  Human 
Services 

Health  Care  Financing  Administration 

42  CFR  Parts  447  and  457 

45  CFR  Parts  92  and  95 

State  Child  Health;  States  Children's 

Health  Insurance  Program  Allotments  and 

Payments  to  States;  Final  Rule  and 

Notices 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

45  CFR  Parts  92  and  95 

Health  Cara  Financing  Administration 

42  CFR  Parts  447  and  457 

[HCFA-2114-F) 
RIN  093«-Ai6S 

Stata  Child  Haaith;  Stata  Children's 
Haalth  Inauranca  Program  Ailotmants 
and  Paymanta  to  Stataa 

agency:  Health  Care  Financing? 
Administration  (HCFA),  HHS 
ACTION:  Final  rule. 

summary:  This  rule  sets  forth  the 
methodologies  and  procedures  to 
determine  the  allotments  of  Federal 
funds  for  each  Federal  fiscal  year  (FY) 
available  to  individual  States. 
Commonwealths  and  Territories  under 
title  XXI  of  the  Social  Sei:urity  Act  This 
rule  also  specifies  the  allotment, 
payment,  and  grant  award  process  that 
will  be  used  for  the  States,  the 
Commonwealths  and  Territories  to 
claim  and  receive  Federal  financial 
participation  (FFP)  for  expenditures 
under  the  State  Children's  Health 
Insurance  Program  (SCHIP)  and  related 
Medicaid  program  provisions. 

Established  bv  section  4901  of  the 
Balanced  Budget  Act  of  1997  (Public 
Law  105-33).  amended  by  technical 
amendments  (made  by  Public  Law  105- 
100),  and  most  recently  amended  by  the 
Medicare,  Medicaid  and  S(;HIP 
Balanced  Budget  Refinement  Act 
(BBRA)  of  1999  (Public  Law  106-113, 
enacted  November  29,  1999),  the  State 
Children's  Health  Insurance  Program 
provides  Federal  matching  funds  to 
States  to  initiate  and  expand  health 
insurance  coverage  to  uninsurtul.  Itjw- 
income  children  Aggregate  Ffderal 
funding  is  limited  to  a  fixed  amount  for 
each  Federal  fiscal  year.  This  aggregate 
amount  is  divided  into  allotments  for 
each  State  Slate  allotments  are 
determined  based  on  a  statutory  formula 
that  divides  the  total  available 
appropriation  among  all  States  with 
approved  child  health  plans  Once 
determined,  the  amount  of  a  State's 
allotment  for  a  fiscal  year  is  available  for 
3  years. 

We  are  publishing  this  final  nile  in 
accordance  with  the  provisions  of 
sections  2104  and  2105  of  the  Act  that 
relate  to  allotments  and  paym«'nts  to 
States  under  title  XXI 
DATES:  Effective  Date  These  regulations 
are  effective  on  June  23.  2000. 


FOR  FURTHER  INFORMATION  CONTACT: 

Richard  Strauss.  (410)  786-2019 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

We  published  on  March  4.  1999  a 
proposed  rule  in  the  Federal  Register 
(64  FR  10412).  that  set  forth  the 
methodologies  and  procedures  to 
determine  allotments  of  federal  funds 
for  each  federal  fiscal  year  that  will  be 
available  to  individual  States, 
Commonwealths  and  Territories  under 
title  XXI  of  the  Social  Security  Act  (the 
Act).  This  rule  also  specified  the 
allotment,  payment,  and  grant  award 
process  that  would  be  used  for  the 
States,  the  Commonwealths  and 
Territories  to  claim  and  receive  Federal 
financial  participation  (FFP)  for 
expenditures  under  SCHIP  and  related 
Medicaid  program  provisions 

Section  4901  of  tne  Balanced  Budget 
Act  of  1997  (BBA).  Public  Law  105-33, 
as  amended  by  Public  Law  105-100, 
added  title  XXI  to  the  Act.  to  assist  State 
efforts  to  initiate  and  expand  child 
health  assistance  to  uninsured,  low- 
income  children.  Under  title  XXI,  child 
health  assistance  is  provided  primarily 
for  obtaining  health  benefits  coverage 
through  (1)  obtaining  coverage  that 
meets  requirements  specified  in  the  law 
under  Section  2103  of  the  Act;  or  (2) 
expanding  benefits  under  the  State's 
Medicaid  plan  under  title  XIX  of  the 
Act;  or  (3)  a  combination  of  both 

Section  2104(a)  of  the  Act 
appropriates  funds  for  each  of  ten  fiscal 
years  and  directs  the  Secretary'  to 
calculate  allotments  of  these 
appropriated  funds  for  each  State  that 
will  be  available  to  match  the  State 
expenditures  for  that  fiscal  year.  Section 
2104(b)  of  the  Act  sets  forth  a  specific 
methodology  for  calculating  allotments 
to  the  fifty  States,  while  secrtion  2104(c) 
of  the  Act  sets  forth  a  methodology  for 
calculating  allotments  to  the 
Commrmwealths  and  Territories. 
.Section  2104(d)  of  the  Act  requires  the 
reduction  of  the  title  XXI  allotment  to 
acr:ount  for  Medicaid  expansions 
funded  through  the  enhanced  rate 
authorized  by  title  XXI.  Section  2104(e) 
of  the  Act  provides  for  a  3-year  period 
of  availdbijitv  for  each  State's  annual 
allotment,  and  section  2104(f) 
authorizes  redistribution  of  unspent 
allotments  at  the  end  of  that  period  of 
availability. 

Section  2105(a)  and  (b)  of  the  Act 
nvjuires  the  SecTetary  to  make  payments 
to  each  State  with  an  approved  State 
child  health  plan  from  its  available 
allotment  equal  to  a  certain  percentage 
(referred  to  as  the  enhanced  Federal 
medical  assistance  percentage 
(enhanced  FMAP))  of  the  State 


expenditures  under  the  plan.  These 
expenditures  are  primarily  for  child 
health  assistance  for  targeted  low- 
income  children  that  meet  the  health 
benefits  coverage  requirements  in 
section  2103  of  the  Act.  Section  2105  of 
the  Act  authorizes  the  Secretary  to 
establish  a  process  for  making  payments 
to  States  for  State  expenditures  under 
their  title  XXI  programs.  According  to 
section  2105(c)  of  the  Act,  no  more  than 
10  percent  of  a  State's  total  expenditures 
may  be  used  for  the  total  costs  of:  other 
child  health  assistance  for  targeted  low- 
income  children;  health  services 
initiatives;  outreach:  and  administrative 
costs. 

This  final  rule  implements  these  title 
XXI  SCHIP  and  related  title  XIX 
Medicaid  program  financial  provisions, 
including  the  allotment  process,  the 
payment  process,  financial  reporting 
requirements,  and  the  grant  award 
process. 

n.  Provisions  of  the  Proposed  Rule 

Under  our  March  4,  1999  proposal, 
the  new  regulations  for  the  State 
Children's  Health  Insurance  Program 
would  be  set  forth  in  regulations  at  42 
CFR  part  457  subchapter  D.  The  existing 
regulations  for  the  Medicaid  program 
containing  similar  general  financial  and 
related  provisions  were  used  as  a  model 
for  SCHIP  regulations.  We  note  that 
some  sections  and  subparts  would  be 
reserved  for  regulations  currently  under 
development  related  to  other  statutory 
requirements  of  the  State  Children's 
Health  Insurance  Program.  We  intend  to 
address  these  and  other  statutory 
requirements  in  subsequent  Federal 
Register  documents.  In  particular,  a 
SCHIP  proposed  rule  was  published  on 
November  8,  1999  in  the  Federal 
Register  (64  FR  60882). 

We  proposed  a  new  subpart  B  in  Part 
457  that  would  address  requirements  for 
financial  administration  of  the  SCHIP 
plan.  We  also  proposed  a  new  subpart 
F  that  would  specify  the  methodologies 
and  procedures  to  determine  the  Federal 
allotments,  and  the  grant  award  process 
that  will  be  used  for  payment  to  States. 

Specifically,  we  proposed  to  add 
«)«>  457.200  through  457.238  in  Subpart 
B  to  set  forth  financial  administration 
requirements  to  govern  the 
documentation  of  claims  for  Federal 
payment,  the  standard  accounting 
practices  to  be  used  in  determining 
claims,  and  the  process  for  resolving 
disputes  about  those  claims.  We 
proposed  to  add  §§457.600  through 
457.632.  subpart  F,  that  would 
implement  the  provisions  of  section 
2104  of  the  Act,  relating  to  the  process 
for  establishing  the  national  total 
amounts  available  and  the  State  specific 
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allotments  for  a  fiscal  year,  and  section 
2105  of  the  Act.  relating  to  the  process 
for  making  payments  to  States  from 
their  allotments.  We  also  proposed  to 
add  a  new  section  on  Medicaid 
presumptive  eligibility  at  §447.88  to 
subpart  A. 

Certain  existing  general  Departmental 
regulations  in  part  45  of  the  Code  of 
Federal  Regulations  (CFR)  subparts  92 
and  95  were  conformed  to  the  title  XXI 
program.  We  revised  the  sections  in 
these  subparts. 

m.  Analysis  of  and  Responses  to  Public 
Comments 

We  received  one  letter  of  comment  on 
the  March  4,  1999  proposed  rule.  A 
summary  of  the  comments  contained  in 
that  letter,  and  our  responses  follows. 

A.  Resubmission  of  Claims 

Comment:  The  commenter  noted  that 
the  proposed  regulations  seem  to 
confirm  that  States  may  carry  forward 
SCHIP  claims  in  excess  of  their 
allotments  for  particular  fiscal  years  and 
have  those  claims  satisfied  out  of  the 
following  year's  allotments,  once  those 
funds  become  available.  The  commenter 
suggested  that  claims  exceeding  a  fiscal 
year's  allotment  should  not  have  to  be 
resubmitted. 

Response:  This  commenter  is 
concerned  that  a  State  should  only  have 
to  report  expenditures  once,  without 
having  to  resubmit  them  again  in  the 
case  where  the  expenditures  reported 
for  a  fiscal  year  are  in  excess  of  the 
SCHIP  fiscal  year  allotments  available  in 
that  fiscal  year.  This  is  already  the  case 
under  the  proposed  rule  as  published  in 
the  Federal  Register  on  March  4,  1999. 
Under  §  457.616(c)(2),  a  State's  reported 
payments  are  applied  against  the  State's 
allotment  "based  on  the  quarter  in 
which  the  expenditures  are  claimed  by 
the  State."  This  provides  the  State  with 
flexibility  to  decide  the  quarter  in  which 
a  particular  expenditure  will  be 
reported  and  claimed.  As  further 
provided  in  §  457.616(c)(6),  if  the  State 
reports  expenditures  in  one  fiscal  year 
and  these  expenditures  are  in  excess  of 
the  allotment(s)  available  in  that  fiscal 
year,  the  amount  of  the  excess 
expenditures  are  carried  over  for 
application  against  the  allotment(s) 
available  in  the  following  fiscal  year 
when  they  become  available.  We 
designed  the  expenditure  reporting 
system  to  automatically  track  and  carry 
over  the  amounts  of  excess 
expenditures.  Therefore,  States  do  not 
need  to  resubmit  expenditures  once 
thev  are  submitted. 


B.  Regulations  Related  to  Provider 
Related  Donations  and  Health  Care 
Related  Taxes 

Comment:  The  commenter  suggested 
that  HCFA  should  not  issue  SCHIP 
regulations  in  the  area  of  provider- 
related  donations  and  health  care- 
related  taxes.  This  commenter  indicated 
that:  "In  the  overview  regarding  the 
section.  Public  Funds  as  the  State  Share 
of  Financial  Participation  (§457.220).  a 
statement  is  made  that  HCFA  is 
considering  whether  there  is  need  to 
issue  additional  regulations  for 
provider-related  donations  and  health 
care-related  taxes  for  SCHIP.  It  does  not 
seem  appropriate  or  warranted  under 
the  title  XXI  legislation  to  have  different 
regulations  regarding  provider-related 
donations  and  health  care-related  taxes 
for  various  programs.  Additions  to  the 
current  regulations  for  provider-related 
donations  and  health  care-related  taxes 
would  bring  uimecessary  confusion  and 
complication  to  SCHIP.  We  strongly 
urge  HCFA  against  promulgating 
regulations  in  this  area." 

Response:  We  agree  that  there  is  the 
potential  for  confusion  if  different 
regulations  on  the  provider-related 
donations  and  health  care-related  taxes 
provisions  applied  in  the  SCHIP  and  the 
Medicaid  program.  The  quoted  language 
was  intended  to  reflect  recognition  that, 
after  we  have  more  experience  with  the 
SCHIP  program,  we  may  need  to  clarify- 
how  the  basic  tax  and  donation 
principles  set  forth  in  the  Medicaid 
statute  would  apply  to  a  SCHIP 
program.  At  this  time,  we  do  not  intend 
to  incorporate  special  provisions  on 
provider-related  donations  and  health 
care-related  taxes  into  the  SCHIP 
regulations.  As  indicated  in  the 
preamble  to  the  proposed  rule 
published  on  March  4.  1999.  in^ 
§§  457.220  and  457.628,  we  will  retain 
the  references  to  the  Medicaid 
regulatory  provisions  on  this  issue 
contained  in  42  CFR  subpart  B  §§  433.51 
through  433.74. 

C.  Carryover  of  Expenditures  and  the  10 
Percent  Limit 

Comment:  The  commenter  notes  that 
the  10  percent  limit  on  certain 
categories  of  costs — administrative  costs 
and  costs  of  outreach,  health  services 
initiatives,  and  payment  for  services 
other  than  coverage — is  applied  on  an 
annual  fiscal  year  basis.  "The  commenter 
further  noted  that  SCHIP  guidance 
documents  prepared  by  HCFA  would 
permit  States  to  withhold  submission  of 
claims  for  expenditures,  which  would 
have  the  effect  of  allowing  a  carryover 
period  for  the  10  percent  limit.  The 
commenter  requested  that  the  final 


regulation  expressly  authorize  such  a 
carryover  period  for  the  10  percent 
limit. 

Response:  We  are  clarifying  the 
regulation  in  this  regard.  While  we  agree 
with  the  commenter  that  we  would 
permit  States  the  flexibihty  to  time  the 
submission  of  claimed  expenditures,  we 
would  not  permit  the  carry'over  of 
claims  for  administrative  costs  once 
claimed  in  a  particular  fiscal  year  (even 
when  no  Federal  payment  is  made 
based  on  those  expenditvires  paid 
because  they  exceed  the  10  percent  limit 
for  that  fiscal  year).  HCFA  believes  its 
position  faithAilly  adheres  to  the  intent 
of  the  statute  while  permitting  some 
administrative  flexibility  in  the 
submission  of  claims  and  administrative 
simplicity'  in  calculating  whether  the 
limit  has  been  exceeded. 

As  indicated  in  proposed 
§  457.616(c)(2),  for  purposes  of  applying 
expenditures  against  the  available  fiscal 
year  allotments,  we  intended  to  permit 
States  flexibility  in  deciding  the  quarter 
in  which  they  will  submit  the 
expenditures.  We  would  make  the  same 
flexibihty  available  to  States  with 
respect  to  the  10  percent  limit  referred 
to  in  §457.618.  As  specified  below,  in 
this  final  rule,  we  are  amending 
§457.618  to  make  clear  that  both  the 
expenditures  used  in  calculating  the  10* 
percent  limit,  and  the  expenditures 
applied  against  the  10  percent  limit,  are 
based  on  the  quarter  in  which  the 
expenditures  are  claimed  by  a  State  We 
are  also  amending  §  457.616  to  make 
clear  that  the  expenditures  that  are 
within  a  particular  fiscal  year's  10 
percent  limit  may  be  applied  against  a 
subsequent  fiscal  year's  available 
allotment  or  allotments  for  purposes  of 
Federal  reimbursement.  This  could 
occur  when  the  available  allotment  or 
allotments  for  a  fiscal  year  was 
exhausted.  In  that  case,  even  though  the 
amounts  of  the  expenditures  were 
within  the  10  percent  limit,  and 
therefore,  otherwise  reimbursable,  no 
Federal  pa>Tiient  would  be  available  for 
the  expenditures  because  there  would 
be  no  available  allotment  for  that  fiscal 
year.  Therefore,  we  are  clarif\-ing  that 
expenditures  in  excess  of  the  10  percent 
limit  for  the  fiscal  year  during  which 
they  are  claimed  may  not  be  applied 
against  an  allotment  available  only  in  a 
subsequent  fiscal  year. 

Consistent  with  this  position  that 
expenditures  subject  to  the  limits  are 
counted  in  the  fiscal  year  claimed,  we 
are  also  clarifying  that,  for  purposes  of 
calculating  the  10  percent  limit,  total 
program  expenditures  are  counted  in 
the  fiscal  year  claimed  as  well.  These 
expenditures  cannot  be  used  in  more 
than  one  Federal  fiscal  year.  For 
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examplH.  the  amount  of  the 
expenditures  referpncud  in  s<!(;ti(m 
2105(a)(1)  of  the  Act  as  claimed  and 
reported  hy  a  State  on  the  4  quarterly 
expenditure  reports  for  FY  1998.  would 
he  used  in  calculating  a  States  U) 
percent  limit  for  FY  199H.  These 
expenilitures  may  not  be  us(k1  again  for 
calculating  a  10  percent  limit  for 
another  fiscal  year,  such  <is  for  FY  1999 
Similarly,  the  amount  of  the 
expenditures  reference<l  in  section 
2105(a)(2)  of  the  Act.  as  reported  on  the 
4  quarterly  expenditure  reports  for  FY 

1998  would  be  applied  against  the  10 
percent  limit  for  FY  1998:  the.se 
expenditures  may  not  be  applied  against 
a  10  p»'rcent  limit  for  another  fiscal  year, 
such  as  for  FY  1999  Therefore,  based  on 
when  they  claim  and  report 
expenditures,  States  have  the  flexibility 
to  determine  the  fiscal  year  10  percent 
limit  regarding  which  such 
expenditures  will  be  applied 

IV.  Provisions  of  the  Final  Regulations 

After  i;onsideratioii  of  the  comments 
reviewed  and  further  analysis  of  specific 
issues,  we  are  adopting  the  March  4, 

1999  proposed  rule  as  final  with  minor 
editorial  clarification  and  revisions 
discussed  and  identified  in  Section  HI  of 
this  preamble 

rln  addition,  the  Medicare.  Medicaid 
and  SCIHIP  Balanced  Budget  Refinement 
Act  (BBRA)  of  1999  (Public  Law  lOti- 
113,  enacted  rin  November  29.  1999) 
contained  certain  provisions  which  are 
being  implemented  in  this  final 
regulation.  As  detailed  below,  these 
provisions  are  explicit,  clear  and 
straightforward  in  the  statute,  and  we 
believe,  self-implementing.  Therefore, 
we  are  implementing  the  new 
provisions  of  BBRA  of  1999  discussed 
below  in  this  final  regulation  as  final 
without  need  for  public  comment 

A  Inapplu  <ihilitv  of  Enhanceti  Match 
Under  f/ie  SCHIP  to  Mt'chratii  DSH 
Payments 

Section  605(a)  of  the  BBRA  of  1999 
amends  section  19()5(b)  of  the  Act  to 
preclude  the  availability  of  the 
enhanced  F'eiieral  medical  assistance 
percentage  (enhanc  ed  FMAP)  for 
disproportionate  share  hospital  (DSH) 
payments  made  by  States  under  section 
1923  of  the  Act   Under  section  fiOfi(b)  of 
Public  Law  lOti-1 13.  this  amendment 
"takes  effect  on  October  1.  1999.  and 
applies  to  expenditures  made  on  or  after 
such  date  "  In  general,  the  Federal 
matching  rate  avail.ible  for  expenditures 
described  in  sections  19().S(ii)(2)  and  (3) 
of  the  Act.  relating  to  the  Medic  aid 
SCIHIP  expansion  groups,  is  the 
enhanced  FMAP  specified  in  section 
2105(b)  of  the  Act  and  by  referenc:e  in 


section  1905(b)  of  the  Act.  However, 
.section  b05(a)  of  the  BBRA  of  1999 
amended  section  1905(b)  of  the  Act  to 
specifically  preclude  the  availability  of 
the  enhanced  FMAP  for  DSH  payments 
made  under  section  1923  of  the  Act. 

Sec  tions  457.t>lt>(a)(l)  and  (2)  of  this 
final  regulation  refer  to  the  reduction  of 
a  States  Title  XXI  alk^tment  by  the 
amount  of  Medicaid  payments  made  to 
the  State  on  the  basis  of  the  enhanced 
FMAP  As  indicated  above,  enhanced 
FMAP  is  no  longer  available  for  DSH 
expenditures  under  .section  1923  of  the 
Act.  regardless  of  whether  the 
expenditures  meet  other  conditif)ns  for 
enhanced  FMAP  Therefore,  there  is  no 
need  to  modify  these  SCHIP  regulations, 
as  c;ontained  in  this  Federal  Register 
publication.  However,  we  also  note  that 
the  proposed  SCHIP  regulations 
published  on  November  8.  1999  in  the 
Federal  Register  at  sections  42  CFR 
433  10  and  433.11  would  have  provided 
for  the  availability  of  the  enhanced 
FMAP  under  the  Medicaid  program. 
These  proposed  regulations  will  need  to 
be  revised  to  reflect  the  provisions  of 
se<:tion  605(a)  of  the  BBRA  of  1999, 
whit;h  precludes  enhant;ed  match  for 
DSH  expenditures  under  section  1923  of 
the  Act. 

B  Stabilizing  the  SCHIP  Allotment 
Formula 

1   Acceleration  of  the  Phase-in  of  Low- 
Income  Children. 

•Section  701(a)(1)  of  the  BBRA  of  1999 
amended  seciion  2104(b)  of  the  Act  to 
accelerate  the  phase-in  of  the  blend  of 
the  numbers  of  uninsured  low-income 
children  and  low-income  children 
specified  in  the  statute,  which  are  used 
in  determining  the  Number  of  Children 
factor  Prior  to  this  legislative  change, 
the  Number  of  Children  for  FYs  1998 
through  2000  would  have  been  based  on 
the  total  number  of  low-income 
uninsured  children  in  the  State.  As  a 
result  of  the  legislative  change,  the  total 
number  of  uninsured  low-income 
{  hildren  in  the  State  is  only  used  for 
determining  the  Number  of  (Ihildren 
factor  for  FYs  1998  and  1999  Under 
section  2104(b)  of  the  Act.  as  amended 
by  section  701(a)(l )  of  the  BBRA  of 
1999.  for  FY  2000  the  Number  of 
(Children  is  now  calculated  as  the  sum 
of  75  percent  of  the  low-income. 
uninsured  children  in  the  State,  and  25 
[lercent  of  the  number  of  low-income 
children  in  the  .State.  Furthermore,  for 
FY  2001  and  succeeding  fiscal  years 
through  FY  2007.  the  Number  of 
Children  is  calculated  as  the  sum  of  50 
percent  of  the  low-income,  uninsured 
children  in  the  State,  and  50  percent  of 
the  number  of  low-income  children  in 


the  State.  Section  457.608  of  the  final 
regulation  incorporates  this  change. 

2.  Floors  and  Ceiling  in  Stale 
Allotments. 

Section  701(a)(2)  of  the  BBRA  of  1999 
significantly  amended  and  revised 
section  2104(b)(4)  of  the  Act  to  impose 
floors  and  ceilings  in  the  determination 
of  the  SCHIP  allotments  for  a  fi.scal  year, 
for  the  purpose  of  providing  increased 
stability  in  SCHIP  funding  from  fiscal 
year  to  fiscal  year  and  cumulatively  over 
a  number  of  fiscal  years,  as  compared  to 
FY  1999.  For  purposes  of  this  provision, 
the  floors  and  ceilings  are  only 
applicable  to  a  "Subsection  (b)  State," 
which  as  defined  in  section 
2104(b)(4)(D)(ii)  of  the  Act,  "means  one 
of  the  50  States  or  the  District  of 
Columbia."  More  specifically,  the  floors 
and  ceilings  apply  only  to  the 
determination  of  the  "Allotments  to  50 
States  and  District  of  Columbia"  under 
se<:tion  2104(b)  of  the  Act,  as 
distinguished  from  the  determination  of 
the  "Allotments  to  Territories"  under 
section  2104(c)  of  the  Act.  The  floors 
and  ceilings  imposed  by  section 
701(a)(2)  of  the  BBRA  of  1999  do  mjt 
apply  with  respect  to  the  determinations 
of  allotments  for  the  Commonwealths  or 
Territories  as  prescribed  in  section 
2104(c)  of  the  Act. 

Under  section  2104(b)(4)(D)  of  the 
Act,  as  amended  by  section  701(a)(2)  of 
the  BBRA  of  1999,  for  a  fiscal  year  each 
State  is  allotted  a  "proportion"  of  the 
total  amount  available  for  funding  under 
title  XXI  to  all  States  for  the  fiscal  year. 
The  term  "proportion."  as  defined  in 
section  2104(b)(4)(D)(i)  of  the  Act,  refers 
to  the  amount  of  the  allotment  for  a 
State  for  a  fiscal  year  divided  by  the 
total  amount  available  nationally  for  all 
States  for  the  fiscal  year.  The  proportion 
for  each  State  is  the  State's  percentage 
share  of  the  total  amount  available 
nationally  for  that  fiscal  year  to  all 
States.  Therefore,  in  order  for  the  entire 
total  amount  available  nationally  to  be 
allotted  to  the  States,  the  sum  of  the 
proportions  for  all  States  must  exactly 
equal  one;  in  other  words,  the  sum  of 
each  States  percentage  share,  must 
exactly  equal  100  percent.  The 
determination  of  the  proportion  for  each 
State  is  in  accordance  with  the 
provisions  of  section  2104(b)  of  the  Act, 
and  as  amended  by  section  701(a)(2)  of 
the  BBRA  of  1999.  the  proportions  will 
reflect  the  application  of  floors,  ceilings, 
and  a  reconciliation  process,  if 
appropriate. 

In  general,  a  State's  allotment  for  a 
fiscal  year  is  calculated  by  multiplying 
the  State's  proportion  for  the  fiscal  year 
by  the  national  total  amount  available 
for  allotment  for  that  fiscal  vear.  In 
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accordance  with  the  statutory  formula 
for  determining  allotments,  the  State 
proportions  are  determined  under  two 
steps,  which  are  described  below  in 
further  detail. 

Under  the  first  step,  each  State's 
proportion  is  calculated  by  multiplying 
the  State's  Number  of  Children  and  the 
State  Cost  Factor  to  determine  a 
"product"  for  each  State.  The 
determination  of  the  Number  of 
Children  and  the  State  Cost  Factor  are 
described  in  other  sections.  The 
resulting  products  for  all  States  are  then 
summed.  Finally,  the  product  for  a  State 
is  divided  by  the  sum  of  the  products 
for  all  States,  thereby  yielding  that 
State's  preadjusted  proportion,  referring 
to  the  State's  proportion  before  the 
imposition  of  the  floors  and  ceilings  and 
related  reconciliation  provisions. 

Under  the  second  step,  the 
preadjusted  proportions  are  subject  to 
the  application  of  the  floors  and  ceilings 
provisions.  The  amended  SCHIP  statute 
specifies  three  proportion  floors,  or 
minimum  proportions,  that  apply  in 
determining  States'  allotments.  'The  first 
proportion  floor  is  equal  to  $2,000,000 
divided  by  the  total  of  the  amoimt 
available  nationally.  The  second 
proportion  floor  is  equal  to  90  percent 
of  the  allotment  proportion  for  the  State 
for  the  previous  fiscal  year;  that  is,  a 
State's  proportion  for  a  fiscal  year  must 
not  be  lower  than  10  percent  below  the 
previous  fiscal  year's  proportion.  The 
third  proportion  floor  is  equal  to  70 
percent  of  the  proportion  for  the  State 
for  FY  1999;  that  is,  the  proportion  for 
a  fiscal  year  must  not  be  lower  than  30 
percent  below  the  State's  FY  1999 
proportion. 

Each  State's  proportion  for  a  fiscal 
year  is  limited  by  a  maximum  ceiling 
amount,  equal  to  145  percent  of  the 
State's  proportion  for  FY  1999;  that  is, 
a  State's  proportion  for  a  fiscal  year 
must  not  be  higher  than  45  percent 
above  the  State's  proportion  for  FY       •> 
1999.  The  floors  and  ceilings  are 
intended  to  minimize  the  fluctuation  of 
State  allotments  from  year  to  year  and 
over  the  life  of  the  program. 

As  determined  under  the  first  step, 
which  is  applied  prior  to  the  application 
of  any  floors  or  ceilings,  the  sum  of 
these  preadjusted  proportions  for  all  the 
States  will  be  exactly  equal  to  one. 
However,  the  application  of  the  floors 
and  ceilings  under  the  second  step  may 
change  the  proportions  for  certain 
States;  that  is,  some  States'  proportions 
may  need  to  be  raised  to  the  proportion 
floors,  while  other  States'  proportions 
may  need  to  be  lowered  to  the 
maximum  proportion  ceiling.  After 
application  of  the  fixed  floors  and 
ceilings,  the  sum  of  the  (adjusted) 


proportions  for  all  States  may  not 
exactly  equal  one.  In  that  case,  section 
2104(b)(4)(B)  of  the  Act  requires  a 
further  "reconciliation"  of  the 
proportions,  under  which  the 
proportions  will  be  adjusted  to  make  the 
sum  of  the  proportions  exactly  equal  to 
one.  This  reconciliation  process  is 
determined  in  accordance  to  whether 
the  sum  of  the  proportions  after 
application  of  the  fixed  floors  and 
ceiling,  but  before  reconciliation,  is 
greater  than  or  less  than  one. 

The  sum  of  the  proportions  would  be 
greater  than  one  if  the  application  of  the 
fixed  floors  and  ceilings  resulted  in  the 
raising  of  the  proportions  of  States  (due 
to  the  floors)  to  a  greater  degree  than  the 
lowering  of  the  proportions  of  other 
States  (due  to  the  ceilings).  The  sum  of 
the  proportions  would  be  lower  than 
one,  if  the  application  of  the  fixed  floors 
and  ceilings  resulted  in  the  lowering  of 
the  proportions  of  States  (due  to  the 
ceilings)  to  a  greater  degree  than  the 
raising  of  the  proportions  of  other  States 
(due  to  the  floors).  It  is  at  least 
theoretically  possible,  though  highly 
unlikely,  that  the  sum  of  the  States' 
proportions  would  still  exactly  equal 
one  after  the  application  of  the  fixed 
floors  and  ceilings.  In  that  case,  no 
further  reconciliation  would  be 
necessary,  and  the  proportions  would  be 
the  same  as  the  preadjusted  proportions. 

Finally,  section  2104(b)(4)(C)  of  the 
Act,  requires  that  the  floors  and  ceilings 
provisions  under  section  2104(b)(4)  of 
the  Act,  must  not  apply  or  take  into 
account  the  amounts  of  allotments  that 
might  be  redistributed  in  accordance 
with  section  2104(f)  of  the  Act. 
Therefore,  the  total  amoimt  available  to 
States  nationally  in  a  fiscal  year,  would 
not  include  any  redistributed  amounts 
in  that  year. 

Under  the  reconciliation  process,  if 
the  application  of  the  fixed  floors  and 
ceilings  results  in  the  sum  of  the  States' 
proportions  being  greater  than  one, 
section  2104(b){4){B)(i)  of  the  Act 
requires  the  Secretary  to  establish  a 
maximum  percentage  increase  in  States' 
proportions,  such  that  when  applierfto 
the  State  proportions  the  sum  of  the 
proportions  would  exactly  equal  one.  If 
the  application  of  the  fixed  floors  and 
ceilings  results  in  the  sum  of  the  States' 
proportions  being  less  than  one,  section 
2104(b)(4)(B)(ii)  of  the  Act  requires  the 
Secretary  to  increase  States'  proportions 
(as  computed  before  the  application  of 
the  fixed  floors)  in  a  pro  rata  manner 
(but  not  to  exceed  the  145  percent 
ceiling),  such  that  when  applied  to  the 
State  proportions  the  sum  of  the 
proportions  would  exactly  equal  one. 

Tnese  final  regulations  are  revised  to 
conform  to  the  provisions  of  section 


701(a)(2)  of  BBRA  of  1999  discussed 
above,  specificfdly: 

Section  457.608(e)(3)(A)  specifies  the 
provisions  in  section  2104(b)(4)(A)  of 
the  Act  related  to  the  fixed  floors  and 
ceilings. 

Section  457.608(e)(3)(B)  specifies  the 
provisions  in  section  2104(b)(4)(B)  of 
the  Act  related  to  the  reconciliation 
process. 

Section  457.608(b)  specifies  the 
provision  in  section  2104(b)(4)(D)  of  the 
Act  related  to  the  definition  of 
proportion. 

Section  457.608(a)(3)  specifies  the 
provisions  in  section  2104(b)(4)(C)  of 
the  Act  related  to  the  redistribution 
process. 

3.  Availability  of  Data  From  the  Bureau 
of  the  Census 

Under  section  2104(b)(2)(B)  of  the 
Act,  as  amended  by  section  701(a)(3)  of 
the  BBRA  of  1999.  the  Number  of 
Children  for  each  State  (provided  in 
thousands)  for  a  fiscal  year  is 
determined  and  provided  by  the  Biu^au 
of  the  Census  based  on  the  arithmetic 
average  of  the  number  of  low-Lncome 
children  and  low-income  children  with 
no  health  insurance  as  calculated  from 
the  three  most  recent  March 
supplements  to  the  Current  Population 
Survey  (CPS)  officially  available  from 
the  Bureau  of  the  Census  before  the 
beginning  of  the  calendar  year  in  which 
the  fiscal  year  begins.  For  example,  FY 
2000  begins  on  October  1 ,  1999;  that  is. 
FY  2000  begins  during  calendar  year 
1999.  Therefore,  the  Number  of 
Children  for  each  State  for  FY  2000 
would  be  based  on  the  most  recent  3 
years  of  the  Bureau  of  the  Census  CPS 
data  officially  available  before  January' 
1,  1999  (the  begiiuiing  of  the  calendar 
year  in  which  FY  2000  begins),  that  is. 
it  would  be  based  on  the  Bureau  of  the 
Census  CPS  data  officially  available 
through  December  31,  1998.  Section 
457.608(e)(2)  of  the  final  regulation  in 
the  discussion  for  "Number  of 
Children"  incorporates  this  change. 

4.  Availability  of  Data  From  the  Bureau 
of  Labor  Statistics 

Under  section  2104(b)(3)(B)  of  the 
Act,  as  amended  by  section  701(a)(4)  of 
the  BBRA  of  1999,'the  State  Cost  Factor 
for  each  State  for  a  fiscal  year  is 
calculated  based  on  the  average  of  the 
annual  wages  for  employees  in  the 
health  industry  for  each  State  as 
reported,  determined,  available  as  final, 
and  provided  to  HCFA  by  the  Bureau  of 
Labor  Statistics  (BLS)  in  the  Department 
of  Labor  for  each  of  the  most  recent  3 
years  available  before  the  beginning  of 
the  calendar  year  in  which  the  fiscal 
year  begins.  For  example,  FY  2000 
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begins  on  OctobtT  1.  mw.  that  is.  FY 
2000  bttmns  (luring  (  aU-ndar  year  1999. 
TherttforH.  the  Stat*'  cost  factor  for  FY 
2000  would  b«!  bas»'d  on  the  most  rt'ct-nt 
3  years  of  BLS  data  available  as  final 
before  lanuarv  1.  1999  (the  be^innin^  of 
the  calendar  vear  m  whi(  h  FY  2000 
begins);  that  is,  it  would  be  based  on  the 
BLS  data  available  as  final  through 
OtHeinher  n.  199H   Section 
4.=i7  fi08(e)(2)  of  the  final  regulation  m 
the  discussion  for  "State  (iost  Factor  for 
a  State"  incorporates  this  change. 

C  liu rfust-ti  Allotments  for  Territories 
Vmier  SCAUP 

Section  702  of  the  BBRA  of  1999. 
provides  for  additional  funds  available 
for  allotment  only  to  the 
Commonwealths  and  Territories   Under 
this  new  provision,  an  additional  $.34.2 
million  is  made  available  for  allotment 
to  th«  Commonwealths  and  Territories 
in  fiscal  years  2000  and  2001;  $25.2 
million  in  FYs  2002  through  2004;  $.12  4 
million  for  fis(  al  years  200.5  and  2006; 
and  $40  million  for  FY  2007  The.se 
amounts  would  be  added  to  the 
amounts  previously  available  for 
allotment  to  the  Commonwealths  and 
Territories,  that  is,  the  amount 
determined  as  25  percent  of  the 
appropriation  amount  for  the  fiscal  year 
specified  at  set^tion  2104(a)  of  the  Act. 
Sot:tion  457  fi08(d)  of  these  final 
regulations  contains  the  amounts 
available  for  allotment  to  the 
Commonwealths  and  Territories. 

D.  References  to  SCHIP  and  State 
Children  s  Health  Insurance  Prof-mm 

Section  704  of  the  BBRA  of  1999 
requires  the  Secretary  of  the  U.S. 
Department  of  Health  and  Human 
Services  or  any  other  Federal  officer  or 
employee,  with  respect  to  any  reference 
to  the  program  under  title  XXI  of  the  Act 
in  any  publication  or  official 
communication,  to  use  the  term 
"SCHIP"  instead  of  the  term  "CHIP," 
and  the  term  "State  children's  health 
insurance  program"  instead  of 
"children's  health  insurance  program." 
This  final  regulation  incorporates  the 
application  of  these  terms,  as  required 
by  section  704  of  the  BBRA  of  1999. 

V.  Regulatory  Impact  Statement 

We  have  exammed  the  impacts  of  this 
final  rule  as  rt»quired  by  Executive 
Order  12866,  the  Unfunded  Mandate 
Reform  Act  of  1995  (Public  Law  104-4), 
and  the  Regulatory  Flexibility  Act  (RFA) 
(Public  Law  96-354)  Executive  Order 
12866  directs  agencies  to  assess  all  costs 
and  benefits  of  available  regulatory 
alternatives  and.  when  regulations  are 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 


(in(;luding  potential  economic 
environments,  public  health  and  safety, 
other  advantages,  distributive  impacts, 
and  iHiuify).  In  addition,  a  Regulatory 
Impact  Analysis  (RIA)  mu.st  be  prepared 
for  ma|or  rules  with  economically 
sl^nlficant  <'ffiH;ts  (Si 00  million  or  more 
annually). 

The  Unfunded  Mandates  Reform  Act 
of  1995  requires  that  agencies  prepare 
an  assessment  of  anticipated  costs  and 
benefits  before  proposing  any  rule  that 
may  result  in  an  expenditure  in  any  year 
by  State,  local,  and  tribal  governments, 
in  the  aggregate,  or  by  the  private  sector, 
of  $100,000,000  or  more  (adjusted  each 
year  for  inflation)   Be<;ause  participation 
in  the  SCHIP  program  on  the  part  of 
States  is  voluntary',  any  payments  and 
expenditures  States  make  or  incur  on 
b«?half  of  the  program  that  are  not 
reimbursed  by  the  federal  government 
are  made  voluntarily.  Those  regulations 
will  implement  narrowly  defined 
statutory  language  on  the  allocation  of 
funds  for  S(!HIP  and  will  not  create 
unfunded  mandate  on  States,  tribal  or 
local  governments.  Therefore,  we  are 
not  required  to  perform  an  assessment 
of  the  costs  and  benefits  of  these 
regulations. 

In  addition,  section  1 102(b)  of  the  Act 
requires  us  to  prepare  a  regulatory 
impact  analysis  for  any  final  rule  that 
may  have  a  significant  impact  on  the 
operations  of  a  substantial  number  of 
small  rural  hospitals.  Such  an  analysis 
must  conform  to  the  provisions  of 
Section  604  of  the  RFA.  With  the 
exception  of  hospitals  located  in  certain 
rural  counties  adjacent  to  urban  areas, 
for  purposes  of  Section  1102(b)  of  the 
Act,  we  define  a  small  rural  hospital  as 
a  hospital  that  is  located  outside  of  a 
Metropolitan  Statistical  Area  and  has 
fewer  than  50  beds. 

This  final  rule  sets  forth  the 
methodologies  and  procedures  to 
determine  the  Federal  fiscal  year 
allotments  of  Federal  funds  available  to 
individual  States,  Commonwealths  and 
Territories  for  the  new  State  Children's 
Health  Insurance  Program  established 
unAr  title  XXI  of  the  Act.  This  rule  also 
establishes  in  regulations  the  payment 
and  grant  award  process  that  will  be 
used  for  the  States,  the  Commonwealths 
and  Territories  to  claim  and  receive  FFP 
for  expenditures  under  the  SCHIP  and 
related  Medicaid  program  provisions. 

Budget  authority  for  title  XXI  is 
statutorily  specified  in  Section  2104(a) 
of  the  BBA  with  additional  money 
authorized  in  Public  Law  105-100.  The 
total  national  amount  available  for 
allotment  to  the  50  States,  the  District  of 
Columbia,  and  the  Commonwealths  and 
Territories  for  the  life  of  SCHIP,  is 
established  as  follows: 


Total  Amount  of  Allotments 


Year 

Amount 

1998 

$4,235,000,000 

1999 

4.247,000.000 

2000 

4  249  200  000 

2001  . 

4.249.200,000 

2002 

»*WMa4»*a***«H*****»4*  •••*•* 

3,115.200,000 

2003  . 

3,175,200,000 

2004  . 

3,175,200  000 

2005 

4,082,400,000 

2006  . 

4,082.400.000 

2007 

5,040,000  000 

The  spending  levels  shown  in  the 
table  above  are  based  entirely  on  the 
spending  and  allocation  formulas 
contained  in  the  statute.  The  Secretary 
has  no  discretion  over  these  spending 
levels  and  initial  allotments  of  funds 
allocated  to  States.  In  addition,  under 
Public  Law  105-277,  an  additional  $32 
million  was  appropriated  for  allotment 
only  to  the  (Commonwealths  and 
Territories,  and  only  for  FY  1999,  and 
is  included  in  the  amount  listed  for  FY 
1999  in  the  chart  above.  Section  702  of 
th.^  BBRA  of  1999  also  provided  for 
additional  funds  available  for  allotment 
only  to  the  Commonwealths  and 
Territories.  Under  this  new  provision, 
an  additional  $34.2  million  is  made 
available  for  allotment  to  the 
Commonwealths  and  Territories  in 
fiscal  years  2000  and  2001;  $25.2 
million  in  fiscal  years  2002  through 
2004;  $32.4  million  for  fiscal  years  2005 
and  2006;  and  $40  million  for  fiscal  vear 
2007. 

Furthermore,  under  sections  4921  and 
4922  of  Public  Law  105-33,  the  total 
amount  available  for  allotment  to  the  50 
States  and  the  District  of  Columbia  is 
reduced  by  an  additional  total  of 
$60,000,000;  $30,000,000  each  for  a 
special  diabetes  research  program  for 
Type  I  diabetes  and  special  diabetes 
programs  for  Indians.  The  diabetes 
programs  are  funded  from  FYs  1998 
through  2002  only. 

Administrative  resources  needed  in 
HCFA's  Program  Management  account 
to  carry  out  the  new  responsibilities  of 
the  State  Children's  Health  Insurance 
Program  have  been  estimated  at  $10.1 
million. 

For  these  reasons,  we  are  not 
preparing  an  analysis  for  either  the  RFA 
or  Section  1102(b)  of  the  Act  because  we 
have  determined,  and  we  certify,  that 
this  rule  will  notliave  a  significant 
economic  impact  on  a  substantia] 
number  of  small  entities  or  a  significant 
impact  on  the  operations  of  a  substantial 
number  of  small  rural  hospitals. 

In  accordance  with  the  provisions  of 
Executive  Order  12866,  this  regulation 
was  reviewed  by  the  Office  of 
Management  and  Budget. 
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TV.  Federalism 

Under  Executive  Order  13132.  this 
regulation  will  not  significantly  affect 
the  States  beyond  what  is  required  by 
title  XXI  of  the  Act.  It  follows  the  intent 
and  letter  of  the  law  and  does  not 
preempt  State  authority  beyond  what 
title  XXI  requires.  This  regulation 
describes  only  the  methodologies  and 
procedures  to  determine  the  Federal 
fiscal  year  allotments  of  Federal  funds 
and  proposes  the  allotment,  payment, 
and  grant  award  processes  applicable  to 
individual  States,  Commonwealths,  and 
Territories  for  SCHIP,  established  under 
title  XXI  of  the  Act. 

We  have  included  various  previsions 
throughout  this  regulation  that 
demonstrate  our  intention  to  cooperate 
with  the  States.  For  example,  in  the 
implementation  of  title  XXI  and  the 
development  of  these  regulations,  we 
established  a  process  under  which, 
during  the  period  when  States  were 
developing  their  programs,  SCHIP 
allotments  were  determined  and 
"re.served  "  for  each  State  for  the  fiscal 
year,  regardless  of  whether  the  State  had 
submitted  and  had  an  approved  State 
child  health  plan.  Accordingly,  for  FYs 
1998  and  1999.  we  published 
"reser\'ed"  allotments  at  the  beginning 
of  each  fiscal  year;  the  "final" 
allotments  to  be  published  at  a  later 
date.  By  publishing  the  "reserved" 
allotments  during  the  early  stages  of 
title  XXI  implementation,  our  intention 
was  to  provide  States  with  the  flexibility 
and  time  needed  to  develop  their 
programs  and  to  submit  their  State  child 
health  plans.  Every  State, 
Commonwealth  and  Territory  qualified 
for  an  allotment  by  having  an  approved 
State  child  health  plan  prior  to  the  start 
of  FY  2000.  As  a  result,  so  long  as  all 
States,  Commonwealths,  and  Territories 
continue  to  qualify  for  allotments,  the 
allotments  for  FY  2000  and  future  years 
can  be  published  as  "final"  rather  than 
"reserved." 

In  addition,  training  sessions  led  by 
HCFA  were  held  throughout  the  country 
in  1998,  with  almost  all  States  in 
attendance,  on  the  financial  and 
reporting  aspects  of  title  XXI.  These 
presentations  were  designed  to  initiate  a 
dialogue  with  the  States  and  to  obtain 
their  input.  States  also  provided 
substantial  input  following  distribution 
of  a  December  8,  1998,  all  State  letter 
intended  to  provide  guidance  to  States 
on  reporting  for  purposes  of  program 
monitoring  and  evaluation,  including 
the  submission  of  quarterly  expenditure 
and  financial/statistical  reports  and  the 
Federal  fiscal  year  1998  annual  reports. 
States  were  among  those  who  provided 
comments  on  the  March  4.  1999, 


proposed  rule,  as  well  as  the  Federal 
Register  notices  of  September  12,  1997 
(62  FR  48098),  and  Februar>-  8,  1999  (64 
FR  6102).  both  of  which  Usted  reserved 
allotments  for  the  States.  District  of 
Columbia,  and  Commonwealth  and 
Territories. 

V.  Collection  of  Information 
Requirements 

Under  the  Paperwork  Reduction  Act 
of  1995,  agencies  are  required  to  provide 
30-day  notice  in  the  Federal  Register 
and  solicit  public  comment  before  a 
collection  of  information  requirement  is 
submitted  to  the  Office  of  Management 
and  Budget  (0MB)  for  review  and 
approval.  In  order  to  fairly  evaluate 
whether  an  information  collection 
should  be  approved.  Section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995  requires  that  we 
solicit  comment  on  the  following  issues: 

•  Whether  the  information  collection 
is  necessary  and  useful  to  carry  out  the 
proper  functions  of  the  agency; 

•  The  accuracy  of  the  agency's 
estimate  of  the  information  collection 
burden; 

•  The  quality,  utility,  and  clarity  of 
the  information  to  be  collected;  and 

•  Recommendations  to  minimize  the 
information  collection  burden  on  the 
affected  public,  including  automated 
collection  techniques. 

Section  457.226    Fiscal  Policies  and 
Accountability 

A  State  plan  must  provide  that  the 
SCHIP  agency  and,  where  applicable, 
local  agencies  administering  the  plan 
will:  (a)  Maintain  supporting  fiscal 
records  to  assure  that  claims  for  Federal 
funds  are  in  accord  with  applicable 
Federal  requirements,  (b)  retain  records 
for  3  years  from  date  of  submission  of 
a  finaJ  expenditure  report,  (c)  maintain 
records  beyond  the  3-year  period  if 
audit  findings  have  not  been  resolved, 
and  (d)  retain  certain  records  for 
nonexpendable  property  acquired  under 
a  Federal  grant  for  3  years  from  the  date 
of  final  disposition  of  that  property. 

We  have  determined  that  these  record 
keeping  requirements  meet  the  criteria 
set  forth  in  5  CFR  1320.3,  (b)(2)  and 
(b)(3)  (usual  and  customary  burden). 
Therefore,  there  is  no  burden  imposed 
by  these  requirements. 

Section  457.234    State  Plan 
Requirements 

A  State  plan  must  describe  the  policy 
and  the  methods  to  be  used  in  setting 
payment  rates  for  each  type  of  service 
included  in  the  State's  SCHIP  program. 

The  burden  associated  with  this 
requirement  is  captured  pursuant  to  the 
completion  of  HCFA  collection.  HCFA- 


R-211.  approved  under  OMB  number 
0938-0707. 

Section  457.238    Documentation  of 
Payment  Rates 

The  SCHIP  agency  must  maintain 
documentation  of  payment  rates  and 
make  it  available  to  HHS  upon  request 

We  have  determined  that  these  record 
keeping  requirements  meet  the  criteria 
forth  in  5  CFR  1320.3.  (b)(2)  and  (b)(3) 
(usual  and  customary-  burden). 
Therefore,  there  is  no  burden  imposed 
by  these  requirements. 

Section  457.606     Conditions  for  State 
Allotments  and  Federal  Payments  for  a 
Fiscal  Year 

In  order  to  receive  a  State  allotment 
for  a  fiscal  year,  a  State  must  have  a 
State  child  health  plan  submitted  in 
accordance  with  Section  2106  of  the  Act 
and  approved  by  the  end  of  the  fiscal 
year. 

The  burden  associated  with  the 
submission  of  the  State  Child  Health 
Plan  is  currently  captured  in  accordance 
with  the  completion  of  the  HCF.\-R- 
211.  approved  under  OMB  number 
0938-0707. 

Section  457.614     General  Payment 
Process 

In  order  to  receive  FFP  for  a  State's 
claims  for  payment  for  the  State's 
expenditures,  a  State  must  submit 
budget  estimates  of  quarterly  funding 
requirements  for  Medicaid  and  the  State 
Children's  Health  Insurance  Programs 
and  submit  an  expenditure  report. 

The  burden  associated  with  these 
reporting  requirements  are  currently 
captured  in  accordance  with  the 
completion  of  HCFA  collections. 
HCFA-21.  HCFA-37,  and  HCFA-64. 
The  OMB  control  numbers  for  these 
collections  are  0938-0731,  0938-0101, 
and  0938-0067.  respectively. 

Section  457.630    Grants  procedures 

A  State  must  submit  a  budget  request 
in  an  appropriate  format  for  the  first  3 
quarters  of  the  fiscal  year.  In  addition  a 
State  must  submit  a  budget  request  for 
the  fourth  quarter  of  the  fiscal  year. 

The  State  Children's  Health  insurance 
Program  Agency  must  submit  Form 
HCFA-21B  (State  Children's  Health 
Insurance  Program  Budget  Report  for 
State  Children's  Health  Insurance 
Program  State  expenditures)  to  the 
HCFA  central  office  (with  a  copy  to  the 
HCFA  regional  office)  45  days  before  the 
beginning  of  each  quarter. 

The  State  must  submit  Form  HCFA- 
64  (Quarterly  Medicaid  Statement  of 
Expenditures  for  the  Medical  Assistance 
Program)  and  Form  HCFA-21  (Quarterly 
State  Children's  Health  Insurance 
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Program  Statement  of  Expenditures  for 
title  XXI),  to  central  office  (with  a  copy 
to  the  regional  office)  not  later  than  30 
days  after  the  end  of  the  quarter 

The  burden  assoi:iated  with  these 
reporting  requirements  are  currently 
captured  in  accordance  with  the 
completion  of  HC^FA  collections, 
HrFA-21,  Hr:FA-37.  and  HCFA-64. 
The  OMB  control  numbers  for  these 
collections  are  0938-0731.  0938-0101. 
and  0938-0067,  respectively 

We  have  submitted  a  c:opy  of  this  final 
rule  to  0MB  for  its  review  of  the 
information  collection  requirements  in 
§§457.226,  457  234,  457.238,  457.606, 
457.614,  and  457  630. 

If  you  comment  on  any  of  these 
information  collecti(m  and 
recordkeeping  requirements,  please  mail 
3  copies  directly  to  the  following: 
Health  Care  Financing  Administration, 
Office  of  Information  Services, 
Information  Technology  Investment 
Management  (Iroup,  Division  of 
HCFA  Enterprise  Standards,  Room 
N2-14-16,  7500  Security  Boulevard, 
Baltimore,  MD  21244-1850  ATTN; 
John  Burke,  HC:FA-2114-F,  and 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Room  10235,  New  Executive 
Office  Building,  Washington,  DC 
20503  ATTN:  Allison  Herron  Eydt, 
HCFA  Desk  Officer 

List  of  Subjects 

42  CFR  Part  447 

Accounting,  Administrative  practice 
and  procedure.  Drugs,  Ciranf  programs- 
health.  Health  facilities.  Health 
professions,  Medicaid,  Reporting  and 
recordkeeping  requirements.  Rural 
areas. 

42  CFR  Part  457 

Administrative  practice  and 
procedure,  Cirant  programs-health,  State 
Children's  Health  Insurance  Program. 
Reporting  and  u:cord  keeping 
requirements 

42  CFR  Part  92 

Accounting.  Grant  Programs,  Indians, 
Intergovernmental  Relations,  Reporting 
&  record  keeping  reijuirements. 

42  CFR  Part  95 

Claims,  (Computer  technology.  C.rant 
programs — Health,  Crant  programs- 
Social  programs.  Reporting  and 
recordkeeping  recjuirements. 

42  C:FR  chapter  IV,  and  45  CFR 
subtitle  A  are  <imended  <is  set  forth 
below: 

A.  45  (;FR  part  447  is  amended  as 
follows: 


PART  447— PAYMENTS  FOR 
SERVICES 

I  The  authority  citation  continues  to 
read  as  follows: 

Authority:  .Se(    1 102  n\  th»*  Sniial  Security 
.^l  t  142  I'.S.C.  H02) 

2.  Section  447.88  is  added  to  read  as 
follows: 

Subpart  A — Payments:  General 
Provisions 

§  447.88    Options  for  claiming  FFP 
payment  for  •action  1920A  pretumptiv* 
•ligltillity  medical  assistance  payments. 

(a)  The  FMAF  rate  for  medical 
assistance  payments  made  available  to  a 
child  during  a  presumptive  eligibility 
period  under  section  1920A  of  the  Act 
is  the  regular  FMAP  under  title  XIX, 
based  on  the  category  of  medical 
assistance;  that  is,  the  enhanced  FMAP 
is  not  available  for  section  1920A 
presumptive  eligibility  expenditures. 

(b)  States  have  the  following  3  options 
for  identifying  Medicaid  section  1920A 
presumptive  eligibility  expenditures 
and  the  application  of  payments  for 
those  expenditures: 

(1)  A  State  may  identify  Medicaid 
section  1920A  presumptive  eligibility 
expenditures  in  the  quarter  expended 
with  no  further  adjustment  based  on  the 
results  of  a  subsequent  actual  eligibility 
determination  (if  any). 

(2)  A  State  may  identify  Medicaid 
section  1920A  presumptive  eligibility 
expenditures  in  the  quarter  expended 
but  may  adjust  reported  expenditures 
based  on  results  of  the  actual  eligibility 
determination  (if  any)  to  reflect  the 
actual  eligibility  status  of  the 
individual,  if  other  than  presumptively 
eligible. 

(3)  A  State  may  elect  to  delay 
submission  of  claims  for  payments  of 
section  1920A  presumptive  eligibility 
expenditures  until  after  the  actual 
eligibilitv  determination  (if  anv)  is  made 
and,  at  that  time  identify  suc;h 
expenditures  based  on  the  actual 
eligibility  status  of  individuals  if  other 
than  presumptively  eligible.  At  that 
time,  the  State  would,  as  appropriate, 
recategorize  the  medical  assistance 
expenditures  made  during  the  section 
1920A  presumptive  eligibility  period 
based  im  the  results  of  the  actual 
eligibility  determination,  and  claim 
them  appropriately. 

H   A  new  subchapter  D— CHILDREN'S 
HEALTH  INSURANCE  PROGRAMS  is 
added,  to  read  as  follows: 


SUBCHAPTER  D— STATE  CHILDREN'S 
HEALTH  INSURANCE  PROGRAMS  (SCHIPs) 

PART  457— ALLOTMENTS  AND 
GRANTS  TO  STATES 

Sutipart  A — [Reserved] 

Sut>part  B — General  Administration — 
Reviews  and  Audits;  Withholding  for  Failure 
to  Comply;  Deferral  and  Disallowance  of 
Claims;  Reduction  of  Federal  Medical 
Payments 

Sec 

457  200     Program  rev'ews. 

4.57  202     Audits 

457  204     VVithh(5!ding  of  pavmpnt  for  failure 

to  (.umpiv  with  Federal  requirements. 
457  206     Administrative  appeals  under 

sc:hip 

457.208     ludicial  review. 
457  210     Deferral  of  (  laims  for  FFP 
457.212     Disallowance  of  claims  for  FFP. 
457.216     Treatment  of  uncashed  or  canceled 

(voided  SCHIP  rhe(ks) 
457  218     Repayment  of  Federal  funds  by 

installments 
457  220     Publu  funds  as  the  State  share  of 

finan(.ial  partu  ipation 
457.222     FFP  for  equipment 
457.224     FFP  Conditions  relating  to  cost 

sharing. 
457  226     Fiscal  policies  and  accountability. 
457  228     Cost  allocation. 
457  230     FFP  for  State  .ADP  expenditures. 
457.232     Refunding  of  Federal  share  of 

SCHIP  overpayments  to  providers  and 

referral  of  allegations  of  waste,  fraud  or 

abuse  of  the  Offu  e  of  Inspector  General. 
457  2.H     .Stale  plan  requirements. 
457  23b     .^udit  of  records 
457.238     Documentation  of  payment  rates. 

Sut>parts  C  through  E — [Reserved] 

Sut>part  F — Payment  to  States 

457  600     Purpose  and  basis  of  this  subpart. 

457602     Applicability. 

457.606    Conditions  for  State  allotments  and 

Federal  payments  for  a  fiscal  year. 
457  608     Proc  ess  and  c:alc.ulalion  of  State 

allotments  for  a  fiscal  vear. 
457  610     Period  of  availability  for  State 

allotments  for  a  fiscal  year. 
457  614     General  payment  process. 
457  616     .Application  and  tracking  of 

payments  against  the  fiscal  year 

allotments 
457  618     Ten  percent  limit  on  certain  State 

('hildren's  Health  Insuranc  e  Program 

expenditures 
457.622     Rate  of  FFP  for  State  expenditures. 
457.624     Limitations  on  c  ertain  payments 

for  c  erlain  expenditures 
457  626     Prevention  of  duplic  ate  paMncnK. 
457  628     Other  applicable  Federal 

regulaticms 
457  6,10     (irarits  proc  edures 

Authority:  Sec  tion  1102  of  the  Social 
SerurilN  .\i  \  (4J  l'  SC.  n02). 


Federal  Register /Vol  65,  No.  101 /Wednesday  May  24,  2000 /Rules  and  Regulations  33623 


Subpart  A — [Reserved] 

Sut)part  B — General  Administration — 
Reviews  and  Audits;  Withholding  for 
Failure  to  Comply;  Deferral  and 
Disallowance  of  Claims;  Reduction  of 
Federal  Medicai  Payments 

$457,200    Program  reviews. 

(a)  Review  of  State  and  local 
administration  of  the  SCHIP  plan.  In 
order  to  determine  whether  the  State  is 
complying  with  the  Federal 
requirements  and  the  provisions  of  its 
plan,  HCFA  reviews  State  and  local 
administration  of  the  SCHIP  plan 
through  analysis  of  the  State's  policies 
and  procedures,  on-site  reviews  of 
selected  aspects  of  agency  operation, 
and  examination  of  samples  of 
individual  case  records. 

(b)  Action  on  review  findings.  If 
Federal  or  State  reviews  reveal  serious 
problems  with  respect  to  compliance 
with  any  Federal  or  State  plan 
requirement,  the  State  must  correct  its 
practice  accordingly. 

§457.202     Audits. 

(a)  Purpose.  The  Department's  Office 
of  Inspector  General  (OIG)  periodically 
audits  State  operations  in  order  to 
determine  whether  — 

(1)  The  program  is  being  operated  in 
a  cost-efficient  manner;  and 

(2)  Funds  are  being  properly 
,expended  for  the  purposes  for  which 

they  were  appropriated  under  Federal 
and  State  law  and  regulations. 

(b)  Reports.  (1)  The  OIG  releases  audit 
reports  simultaneously  to  State  officials 
and  the  Department's  program  officials. 

(2)  The  reports  set  forth  OIG  opinion 
and  reconunendations  regarding  the 
practices  it  reviewed,  and  the 
allowability  of  the  costs  it  audited. 

(3)  Cognizant  officials  of  the 
Department  make  final  determinations 
on  all  audit  findings. 

(c)  Action  on  audit  exceptions.  (1) 
Concurrence  or  clearance.  The  State 
agency  has  the  opportunity  of 
concurring  in  the  exceptions  or 
submitting  additional  facts  that  support 
clearance  of  the  exceptions. 

(2)  Appeal.  Any  exceptions  that  are 
not  disposed  of  under  paragraph  (c)(1) 
of  this  section  are  included  in  a 
disallowance  letter  that  constitutes  the 
Department's  final  decision  unless  the 
State  requests  reconsideration  by  the 
Appeals  Board.  (Specific  rules  are  set 
forth  in  §457.212.) 

(3)  Adjustment.  If  the  decision  by  the 
Board  requires  an  adjustment  of  FFP, 
either  upward  or  downward,  a 
subsequent  grant  award  promptly 
reflects  the  amount  of  increase  or 
decrease. 


§  457.204    Withholding  of  payment  for 
failure  to  comply  with  Federal  requirements. 

(a)  Basis  for  withholding.  HCFA 
withholds  payments  to  the  State,  in 
whole  or  in  part,  only  if,  after  giving  the 
State  notice,  a  reasonable  opportunity 
for  correction,  and  an  opportunity  for  a 
hearing,  the  Administrator  finds — 

(1)  That  the  plan  is  in  substantial 
noncompliance  with  the  requirements 
of  title  XXI  of  the  Act;  or 

(2)  That  the  State  is  conducting  its 
program  in  substantial  noncompliance 
with  either  the  State  plan  or  the 
requirements  of  title  XXI  of  the  Act. 
(Hearings  are  generally  not  called  until 
a  reasonable  effort  has  been  made  to 
resolve  the  issues  through  conferences 
and  discussions.  These  efforts  may  be 
continued  even  if  a  date  and  place  have 
been  set  for  the  hearing.) 

(b)  Noncompliance  of  the  plan.  A 
question  of  noncompliance  of  a  State 
plan  may  arise  from  an  unapprovable 
change  in  the  approved  State  plan  or  the 
failure  of  the  State  to  change  its 
approved  plan  to  conform  to  a  new- 
Federal  requirement  for  approval  of 
State  plans. 

(c)  Noncompliance  in  practice.  A 
question  of  noncompliance  in  practice 
may  arise  fi-om  the  State's  failure  to 
actually  comply  with  a  Federal 
requirement,  regardless  of  whether  the 
plan  itself  complies  with  that 
requirement. 

(d)  Notice,  reasonable  opportunity  for 
correction,  and  implementation  of 
withholding.  If  the  Administrator  makes 
a  finding  of  noncompliance  under 
paragraph  (a)  of  this  section,  the 
following  steps  apply: 

(1)  Preliminary  notice.  The 
Administrator  provides  a  preliminary 
notice  to  the  State — 

(i)  Of  the  findings  of  noncompliance; 

(ii)  The  proposed  enforcement  actions 
to  withhold  payments;  and 

(iii)  If  enforcement  action  is  proposed, 
that  the  State  has  a  reasonable 
opportunity  for  correction,  described  in 
paragraph  (d)(2)  of  this  section,  before 
the  Administrator  takes  final  action. 

(2)  Opportunity  for  corrective  action. 
If  enforcement  actions  are  proposed,  the 
State  must  submit  evidence  of  corrective 
action  related  to  the  findings  of 
noncompliance  to  the  Administrator 
within  30  days  from  the  date  of  the 
preliminary  notification. 

(3)  Final  notice.  Taking  into  account 
any  evidence  submitted  by  the  State 
under  paragraph  (d)(2)  of  this  section, 
the  Administrator  makes  a  final 
determination  related  to  the  findings  of 
noncompliance,  and  provides  a  final 
notice  to  the  State — 

(i)  Of  the  final  determination  on  the 
findings  of  noncompliance; 


(ii)  If  enforcement  action  is 
appropriate — 

(A)  No  further  payments  will  be  made 
to  the  State  (or  that  payments  will  be 
made  only  for  those  portions  or  aspects 
of  the  programs  that  are  not  affected  by 
the  noncompliance):  and 

(B)  The  total  or  partial  withholding 
will  continue  until  the  Administrator  is 
satisfied  that  the  State's  plan  and 
practice  are,  and  will  continue  to  be.  in 
compliance  with  Federal  requirements. 

(4)  Hearing.  An  opportunity  for  a 
hearing  will  be  provided  to  the  State 
prior  to  withholding  under  paragraph 
fd)(5)  of  this  section. 
■    (5)  Withholding.  HCFA  withholds 
payments,  in  whole  or  in  part,  until  the 
Administrator  is  satisfied  regarding  the 
State's  compliance. 

§457.206    Administrative  appeals  under 
SCHIP. 

Three  distinct  types  of  determinations 
are  subject  to  Departmental 
reconsideration  upon  request  by  a  State. 

(a)  Compliance  v^ith  Federal 
requirements.  A  determination  that  a 
State's  plan  or  proposed  plan 
amendments,  or  its  practice  under  the 
plan  do  not  meet  (or  continue  to  meet) 
Federal  requirements  are  subject  to  the 
hearing  provisions  of  42  CFR  part  430, 
subpart  D  of  this  chapter. 

(b)  FFP  in  State  SCHIP  expenditures. 
Disallowances  of  FFP  in  State  SCHIP 
expenditures  (mandatory  grants)  are 
subject  to  Departmental  reconsideration 
by  the  Departmental  Appeals  Board  (the 
Board)  in  accordance  with  procedures 
set  forth  in  45  CFR  part  16. 

(c)  Discretionary  grants  disputes. 
Determinations  listed  in  45  CFR  part  16, 
appendix  A,  pertaining  to  discretionary 
grants,  such  as  grants  for  special 
de.Tionstration  projects  under  Section 
1115  of  the  Act,  that  may  be  awarded  to 
an  SCHIP  agency,  are  subject  to 
reconsideration  by  the  Departmental 
Grant  Appeals  Board. 

§  457.208    Judicial  review. 

(a)  Right  to  judicial  review.  Any  State 
dissatisfied  with  the  Administrator's 
final  determination  on  approvability  of 
plan  material  or  compliance  with 
Federal  requirements  (§457.204)  has  a 
right  to  judicial  review. 

(b)  Petition  for  review.  (1)  The  State 
must  file  a  petition  for  review  with  the 
U.S.  Court  of  Appeals  for  the  circuit  in 
which  the  State  is  located,  within  60 
days  after  it  is  notified  of  the 
determination. 

(2)  After  the  clerk  of  the  court  files  a 
copy  of  the  petition  with  the 
Administrator,  the  Administrator  files 
in  the  court  the  record  of  the 
proceedings  on  which  the  determination 
was  based. 
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(c:)  Court  tit  tn^n  ( 1 )  Tin-  court  is 
bound  by  the  Administrator  s  findings 
of  fact,  if  th»'v  art'  support(^d  bv 
substantial  ovidence 

(2)  Thu  court  has  jurisdiction  to  affirm 
the  Administrator's  dt-cision.  to  set  it 
aside  in  vvholt'  or  in  part,  or,  for  good 
cause,  to  remand  the  case  for  additional 
evidence 

(d)  Respnnsp  to  remand  (1)  If  the 
court  remands  the  case,  the 
Administrator  may  make  new  or 
modifi<Ml  findings  of  fact  and  may 
miKiifv  his  or  her  previous 
determination. 

(2)  The  Administnitor  certifies  to  the 
court  the  transcript  and  record  of  the 
further  proceedings, 

(»0  Hfvii'w  bv  thr  Sufirctiw  Court  The 
juflgment  of  the  appeals  court  is  subject 
to  review  bv  the  I '  S,  Supremi!  (iourt 
upon  certiorari  or  certifii  ation.  as 
provided  in  28  II.S.C    12.=S4 

§  457.21 0    Deferral  of  claims  for  FFP. 

(a)  lifiiuirfiiifnts  lordftfrnil 
Pavmenl  of  a  cl.iini  nr  aii\  portion  of  a 
claim  for  F'FP  is  deferred  onh  if — 

(1)  The  Regnmal  Administrator  or  the 
Administrator  ejuestions  its  allowability 
and  needs  additional  information  in 
order  to  resolve  the  (jiiestion;  and 

(2)  H(:i',\  takes  action  to  defer  the 
claim  (bv  e.xcluding  the  (  laimed  amount 
from  the  grant  awardl  within  HO  davs 
after  the  receipt  of  a  Quarterlv 
Statement  of  Expenditures  (prepared  in 
accordance  with  H(lF.-\  instruc  tions) 
that  includes  that  claim 

(b|  Noticf  nf  tirti'rnil  and  State's 
ri'S[)onsihilitv  (1)  Within  l.S  davs  of  the 
a(.tion  described  in  paragraph  (a)(2)  of 
this  section,  the  Regional  Administrator 
sends  the  State  a  written  notice  of 
deferral  that — 

(i)  Identifies  the  tvpe  and  amount  of 
the  deferred  c:laim  and  sptMifies  tht; 
reason  for  deferral;  and 

(ii)  Requests  the  State  to  make 
available  all  the  documents  and 
materials  the  H(TA  regional  office 
believes  are  necessary  to  determine  the 
allowability  of  the  claim 

(2)  It  is  the  responsibility  of  the  State 
to  establish  the  allowability  of  a 
deferred  claim. 

(c)  Hancllinfj  of  documents  and 
wntpricils.  (1)  Within  HO  days  (or  within 
120  days  if  the  State  requests  an 
extension)  after  receipt  of  the  notice  of 
deferral,  the  Statt?  must  make  available 
to  tht!  H('FA  regional  offic:e,  in  readily 
reviewable  form,  all  re(ju(«sted 
documents  and  materials  except  anv 
that  it  identifiers  as  not  being  available. 

(2)  HdFA  regional  office  staff  initiates 
review  within  30  davs  after  receipt  of 
the  documents  and  materials 

(3)  If  the  Regional  Administrator  finds 
that  the  materials  are  not  in  readily 


reviewable  form  or  that  additional 
information  is  needed,  he  or  she 
promptly  notifies  the  State  that  it  has  15 
davs  to  submit  the  readily  reviewable  or 
additional  materials 

(4)  If  the  State  does  not  provide  the 
necessary  materials  within  15  days,  the 
Regional  Administrator  disallows  the 
claim 

(5)  The  Regional  Administrator  has  90 
davs,  after  all  documentation  is 
available  in  readily  reviewable  form,  to 
determine  the  allowability  of  the  claim. 

(H)  If  the  Regional  Administrator 
cannot  complete  review  of  the  material 
within  90  days.  HCIFA  pays  the  claim, 
subject  to  a  later  determination  of 
allowability 

(d)  Effect  of  decision  to  pay  a  deferred 
thiim.  Payment  of  a  deferred  claim 
under  paragraph  (c)(H)  of  this  section 
does  not  preclude  a  subsecjuent 
disallowance  based  on  the  results  of  an 
au(iit  or  financial  review  (If  there  is  a 
subsequent  disallowance,  the  State  may 
request  reconsideration  as  provided  in 
paragraph  (e)(2)  of  this  secjtion.) 

(e)  \oticr  and  effect  of  decision  on 
alhnviibihtv  ( 1 )  The  Regional 
Administrator  or  the  Administrator 
gives  the  State  written  notice  of  his  or 
her  decision  to  pay  or  disallow  a 
deferred  claim 

(2)  If  the  decision  is  to  disallow,  the 
notice  informs  the  State  of  its  right  to 
reconsideration  in  accordance  with  45 
CFR  part  IH 

§457.212    Disallowance  of  claims  for  FFP. 

(a)  S'otice  of  disallowance  and  of  right 
to  ret onsideration  When  the  Regional 
.Administrator  or  the  Administrator 
determines  that  a  claim  or  portion  of 
(.laim  is  not  allowable,  he  or  she 
promptly  sends  the  .State  a  disallowance 
letter  that  includes  the  fallowing,  as 
appropriate: 

(1 )  The  date  or  dates  on  which  the 
States  claim  for  FFP  was  made. 

(2)  The  time  period  during  which  the 
expenditures  in  question  were  made  or 
claimed  to  have  been  made. 

{'.i]  The  date  and  amount  of  any 
payment  or  notice  of  deferral. 

f4)  A  statement  of  the  amount  of  FFT 
claimed,  allowed,  and  disallowed  and 
the  manner  in  which  these  amounts 
were  i;omputed. 

(5)  Finciings  of  fact  on  which  the 
disallowance  det(;rmination  is  based  or 
a  reference  to  other  documents 
previously  furnished  to  the  State  or 
included  with  the  notice  (such  as  a 
report  of  a  financial  review  or  audit) 
that  contain  the  findings  of  fact  on 
which  the  disallowance  determination 
IS  based. 

(H)  Pertinent  citations  to  the  law, 
regulations,  guides  and  instructions 
supporting  the  action  taken. 


(7)  A  request  that  the  State  make 
appropriate  adjustment  in  a  subsequent 
expenditure  report 

(8)  Notice  of  the  State's  right  to 
request  reconsideration  of  the 
disallowance  and  the  time  allowed  to 
make  the  request. 

(9)  A  statement  indicating  that  the 
disallowance  letter  is  the  Department's 
final  decision  unless  the  State  requests 
reconsideration  under  paragraph  (b)(2) 
of  this  section. 

(b)  Reconsideration  of  FFP 
disallowance.  (1)  The  Departmental 
Appeals  Board  reviews  disallowances  of 
FFP  under  title  XXI. 

(2)  A  State  may  request 
reconsideration  with  a  request  to  the 
Chair.  Departmental  Appeals  Board, 
within  30  days  after  rec:eipt  of  the 
disallowance  letter,  which  must 
include — 

(i)  A  copy  of  the  disallowance  letter; 

(ii)  A  statement  of  the  amount  in 
dispute;  and 

(iii)  A  brief  statement  of  why  the 
disallowance  is  wrong. 

(c)  Reconsideration  procedures.  The 
reconsideration  procedures  are  those  set 
forth  in  45  CFR  part  Ifi. 

(d)  Implementation  of  decisions.  If  the 
reconsideration  decision  requires  an 
adjustment  of  FFP,  either  upward  or 
downward,  a  subsequent  grant  award 
promptly  reflects  the  amount  of  increase 
or  decrease. 

§  457.21 6    Treatment  of  uncastied  or 
canceled  (voided  SCHiP  ctiecks). 

(a)  Purpose  This  section  provides 
rules  to  ensure  that  States  refund  the 
Federal  portion  of  uncashed  or  canceled 
(voided)  checks  under  title  XXI. 

(b)  Definitions  As  used  in  this 
section — 

Canceled  (voided I  check  means  an 
SCHIP  check  issued  by  a  State  or  fiscal 
agent  that  prior  to  its  being  cashed  is 
canceled  (voided)  by  the  State  or  fiscal 
agent,  thus  preventing  disbursement  of 
funds. 

Fiscal  agent  means  an  entity  that 
processes  or  pays  vendor  claims  for  the 
SCHIP  agency.  ' 

Uncashed  check  means  an  SCHIP 
check  issued  by  a  State  or  fiscal  agent 
that  has  not  been  cashed  by  the  payee. 

Warrant  means  an  order  by  which  the 
SCHIP  agency  or  local  agency  without 
the  authority  to  issue  checks  recognizes 
a  claim.  Presentation  of  a  warrant  by  the 
payee  to  a  State  officer  with  authority  to 
issue  checks  will  result  in  release  of 
funds  due. 

(c)  Refund  of  Federal  financial 
participation  I  FFP)  for  uncashed 
checks — (1)  General  provisions.  If  a 
check  remains  uncashed  beyond  a 
period  of  180  days  from  the  date  it  was 
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issued;  that  is,  the  date  of  the  check,  it 
is  no  longer  regarded  as  an  allowable 
program  expenditure.  If  the  State  has 
claimed  and  received  FFP  for  the 
amount  of  the  uncashed  check,  it  must 
refund  the  amount  of  FFP  received. 

(2)  Report  of  refund.  At  the  end  of 
each  calendar  quarter,  the  State  agency 
must  identify  those  checks  that  remain 
uncashed  beyond  a  period  of  180  days 
after  issuance.  The  SCHIP  agency  must 
refund  all  FFP  that  it  received  for 
uncashed  checks  by  adjusting  the 
Quarterly  Statement  of  Expenditures  for 
that  quarter.  If  an  uncashed  check  is 
cashed  after  the  refund  is  made,  the 
State  may  file  a  claim.  The  claim  will  be 
considered  to  be  an  adjustment  to  the 
costs  for  the  quarter  in  which  the  check 
was  originally  claimed.  This  claim  will 
be  paid  if  otherwise  allowed  by  the  Act 
and  the  regulations  issued  in 
accordance  with  the  Act. 

(3)  If  the  State  does  not  refund  the 
appropriate  amount  as  specified  in 
paragraph  (c)(2)  of  this  section,  the 
amount  will  be  disallowed. 

(d)  Refund  of  FFP  for  canceled 
I  voided  I  checks — (1)  General  provisions. 
If  the  State  has  claimed  and  received 
FFP  for  the  amount  of  a  canceled 
(voided)  check,  it  must  refund  the 
amount  of  FFP  received. 

(2)  Report  of  refund.  At  the  end  of 
each  calendar  quarter,  the  SCHIP  agency 
must  identify'  those  checks  that  were 
canceled  (voided).  The  State  must 
refund  all  FFP  that  it  received  for 
canceled  (voided)  checks  by  adjusting 
the  Quarterly  Statement  of  Expenditures 
for  that  quarter. 

(3)  If  the  State  does  not  refund  the 
appropriate  amount  as  specified  in 
paragraph  (d)(2)  of  this  section,  the 
amount  will  be  disallowed. 

§  457.21 8    Repayment  of  Federal  funds  by 
installments. 

(a)  Basic  conditions.  When  Federal 
payments  have  been  made  for  claims 
that  are  later  found  to  be  unallowable, 
the  State  may  repay  the  Federal  Funds 
by  installments  if  the  following 
conditions  are  met: 

(1)  The  amount  to  be  repaid  exceeds 
2'''2  percent  of  the  estimated  or  actual 
annual  State  share  for  the  State  SCHIP 
program;  and 

(2)  The  State  has  given  the  Regional 
Administrator  WTitten  notice,  before 
total  repayment  was  due,  of  its  intent  to 
repay  by  installments. 

fb)  Annual  State  share  determination. 
HCFA  determines  whether  the  amount 
to  be  repaid  exceeds  22  percent  of  the 
annual  State  share  as  follows: 

(1 )  If  the  State  SCHIP  program  is 
ongoing,  HCFA  uses  the  annual 
estimated  State  share  of  State  SCHIP 


expenditures.  This  is  the  sum  of  the 
estimated  State  shares  for  four 
consecutive  quarters,  beginning  with  the 
quarter  in  which  the  first  installment  is 
to  be  paid,  as  shown  on  the  State's  latest 
HCFA-21B  form. 

(2)  If  the  State  SCHIP  program  has 
been  terminated  by  Federal  law  or  by 
the  State,  HCFA  uses  the  actual  State 
share.  The  actual  State  share  is  that 
shown  on  the  State's  Quarterly 
Statement  of  Expenditures  reports  for 
the  last  four  quarters  before  the  program 
was  terminated. 

(c)  Repaynment  amounts,  schedules, 
and  procedures — (1)  Repayment 
amount.  The  repayment  amount  may 
not  include  any  amount  previously 
approved  for  installment  repayment. 

l2)  Repayment  schedule.  The  number 
of  quarters  allowed  for  repayment  is 
determined  on  the  basis  of  the  ratio  of 
the  repayment  amount  to  the  annual 
State  share  of  State  SCHIP  expenditures. 
The  higher  the  ratio  of  the  total 
repayment  amount  is  to  the  annual  State 
share,  the  greater  the  number  of  quarters 
allowed,  as  follows: 


Total  repayment  amount  as 

percentage  of  State  stiare  of 

annual  expenditures  for  State 

SCHIP 

Numt>er  of 
quarters  to 
make  repay- 
ment 

2.5  pet.  or  less 

Greater  ttian  2.5,  but  not 
Greater  ttian  5            

1 
? 

Greater  than  5.  but  not 
greater  than  7  5  

3 

Greater  than  7  5.  but  not 
greater  than  10  

4 

Greater  than  10,  but  not 
Greater  than  15             

'^ 

Greater  than  15.  but  not 
Greater  than  20             

fi 

Greater  than  20,  but  not 
greater  than  25            

7 

Greater  than  25.  but  not 
Greater  than  30          

R 

Greater  than  30,  but  not 
greater  than  47.5  

q 

Greater  than  47.5.  but  not 
Greater  than  65              

in 

Greater  than  65,  but  not 
greater  than  82.5  

11 

Greater  than  82.5,  but  not 
greater  than  100  i 

1? 

(3)  Quarterly  repayment  amounts.  The 
quarterly  repayment  amounts  for  each  of 
the  quarters  in  the  repayment  schedule 
may  not  be  less  than  the  following 
percentages  of  the  estimated  State  share 
of  the  aimual  expenditures  for  SCHIP: 


For  each  of  the  following 
quarters 


Repayment  in- 
stallment may 
not  be  less 
than  these 
percentages 


For  each  of  the  following 
quarters 


Repayment  in- 
stallment may 
not  be  less 
than  these 
percentages 


9  to  12 


175 


1  to  4 
5  to  8 


2.5 
5.0 


(4)  Extended  schedule.  The 
repayment  schedule  may  be  extended 
beyond  12  quarterly  installments  if  the 
total  repayment  amount  exceeds  100 
percent  of  the  estimated  State  share  of 
annual  expenditures.  In  these 
circumstances,  the  repayment  schedule 
in  paragraph  (c)(2)  of  this  section  is 
followed  for  repayment  of  the  amount 
equal  to  100  percent  of  the  annual  State 
share.  The  remaining  amount  of  the 
repayment  is  in  quarterly  amounts  equal 
to  not  less  than  17.5  percent  of  the 
estimated  State  share  of  annual 
expenditures. 

(5)  Repayment  process.  Repayment  is 
accomplished  through  adjustment  in  the 
quarterly  grants  over  the  period  covered 
by  the  repayment  schedule.  If  the  State 
chooses  to  repay  amounts  representing 
higher  percentages  during  the  early 
quarters,  any  corresponding  reduction 
in  required  minimum  percentages  is 
applied  first  to  the  last  scheduled 
payment,  then  to  the  next  to  the  last 
payment,  and  so  forth  as  necessary. 

(6)  Offsetting  of  retroactive  claims. 
The  amount  of  a  retroactive  claim  to  be 
paid  a  State  is  offset  against  any 
amounts  to  be.  or  already  being,  repaid 
by  the  State  in  installments.  Under  this 
provision,  the  State  may  choose  to: 

(A)  Suspend  payments  until  the 
retroactive  claim  due  the  State  has.  in 
fact,  been  offset;  or 

(B)  Continue  payments  until  the 
reduced  amount  of  its  debt  (remaining 
after  the  offset),  has  been  paid  in  full. 
This  second  option  would  result  in  a 
shorter  payment  period. 

(ii)A  retroactive  claim  for  the  purpose 
of  this  regulation  is  a  claim  applicable 
to  any  period  ending  12  months  or  more 
before  the  beginning  of  the  quarter  in 
which  HCFA  would  pay  that  claim. 

§457.220    Public  funds  as  the  State  share 
of  financial  participation. 

(a)  Public  funds  may  be  considered  as 
the  State's  share  in  claiming  FFP  if  they 
meet  the  conditions  specified  in 
paragraphs  (b)  and  (c)  of  this  section. 

fb)  The  public  funds  are  appropriated 
directly  to  the  State  or  local  SCHIP 
agency,  or  transferred  from  other  public 
agencies  (including  Indian  tribes)  to  the 
State  or  local  agency  and  imder  its 
administrative  control,  or  certified  by 
the  contributing  public  agency  as 
representing  expenditures  eligible  for 
FFP  under  this  section. 
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(c)  The  public  fund.s  are  not  Federal 
funds,  or  are  Federal  fund.s  authorized 
by  the  Federal  law  to  be  used  to  match 
other  Federal  fund.s 

f  457.222     FFP  for  •quipmant. 

Claim.s  for  Federal  financial 
participation  in  the  cost  of  equipment 
under  SCHIP  are  determined  in 
accordance  with  subpart  G  of  45  CFR 
part  95.  Requirements  concerning  the 
management  and  disposition  of 
equipment  under  SCHIP  are  also 
prescribed  in  subpart  G  of  45  CFR  part 
95. 

§  457.224    FFP:  Conditions  relating  to  cost 
sharing. 

(a)  No  FFP  is  available  for  the 
following  amounts,  even  when  related 
to  services  or  benefit  coverage  which  is 
or  could  be  provided  under  a  State 
SCHIP  program — 

(1)  Any  cost  sharing  amounts  that 
beneficiaries  should  have  paid  as 
enrollment  fees,  premiums,  deductibles, 
coinsurance,  copayments,  or  similar 
charges. 

(2)  Any  amounts  paid  by  the  agency 
for  health  benefits  coverage  or  services 
furnished  to  individuals  who  would  not 
be  eligible  for  that  coverage  or  tho.se 
services  under  the  approved  Slate  child 
health  plan,  whether  or  not  the 
individual  paid  any  required  premium 
or  enrollment  fee. 

(b)  The  amount  of  expenditures  under 
the  State  child  health  plan  must  be 
reduced  by  the  amount  of  anv  premiums 
and  other  cost-sharing  received  by  the 
State. 

§  457.226    Fiscal  policies  and 
accountability. 

A  State  plan  must  provide  that  the 
.SCHIP  agency  and.  where  applicable, 
local  agencies  administering  the  plan 
will — 

(a)  Maintain  an  accounting  system 
and  supporting  fiscal  records  to  assure 
that  claims  for  Federal  funds  are  in 
accord  with  applicable  Federal 
requirements; 

(b)  Retain  records  for  3  years  from 
date  of  submission  of  a  final 
expenditure  report. 

(c)  Retain  records  beyond  the  3-year 
period  if  audit  findings  have  not  been 
resolved;  and 

(d)  Retain  records  for  nonexpendable 
property  acquired  under  a  Federal  grant 
for  3  years  from  the  date  of  final 
disposition  of  that  property. 

§  457.228    Cost  allocation. 

A  State  plan  must  provide  that  the 
single  or  appropriate  SCHIP  Agency  will 
have  an  approved  cost  allocation  plan 
on  file  with  the  Department  in 
accordance  with  the  requirements 


contained  in  subpart  E  of  45  CFR  part 
95.  Subpart  E  also  sets  forth  the  effect 
on  FFP  if  the  requirements  contained  in 
that  subpart  are  not  met. 

§  457.230    FFP  for  Stat*  ADP  axpanditurm. 

FFP  is  available  for  State  ADP 
expenditures  for  the  design, 
development,  or  installation  of 
mechanized  claims  processing  and 
information  retrieval  systems  and  for 
the  operation  of  certain  systems. 
Additional  HHS  regulations  and  HCFA 
procedures  regarding  the  availability  of 
FFP  for  ADP  expenditures  are  in  45  CFR 
part  74.  45  CFR  part  95.  subpart  F,  and 
part  11,  State  Medicaid  Manual. 

f  457.232    Refunding  of  Fadaral  Share  of 
SCHIP  oveipayments  to  providers  and 
referral  of  allegations  of  waste,  fraud  of 
abuse  to  the  Office  of  Inspector  General. 

(a)  Quarterly  Federal  payments  to  the 
States  under  title  XXI  (SCHIP)  of  the  Act 
are  to  be  reduced  or  increased  to  make 
adjustment  for  prior  overpayments  or 
underpayments  that  the  Secretary' 
determines  have  been  made. 

(b)  The  Secretary  will  consider  the 
pro  rata  Federal  share  of  the  net  amount 
recovered  by  a  State  during  any  quarter 
to  be  an  overpayment. 

(c)  Allegations  or  indications  of  waste 
fraud  and  abuse  with  respect  to  the 
SCHIP  program  shall  be  referred 
promptly  to  the  Office  of  Inspector 
General. 

§457.234    State  plan  requirements. 

The  State  plan  is  a  comprehensive 
written  statement  submitted  by  the 
agency  de.scribing  the  nature  and  scope 
of  its  State  Children's  Health  Insurance 
Program  and  giving  assurance  that  it 
will  be  administered  in  conformity  with 
the  specific  requirements  of  title  XXI. 
the  applicable  regulations  in  chapter  IV. 
and  other  applicable  official  issuance  of 
the  Department.  The  State  plan  contains 
all  information  necessary  for  HCFA  to 
determine  whether  the  plan  can  be 
approved  to  serve  as  a  basis  for  FFP  in 
the  State  plan  program. 

§457.236    Audits. 

The  SCHIP  agency  must  assure 
appropriate  audit  of  records  on  costs  of 
provider  services. 

§  457.238    Documentation  of  payment 
rates. 

The  SCHIP  agency  must  maintain 
documentation  of  payment  rates  and 
make  it  available  to  HHS  upon  request. 


Subparts  C  through  E — [Reserved] 

Subpart  F  Paymefits  to  States 

§  457.600    Purpose  and  tMsis  of  this 
subfMrt. 

This  subpart  interprets  and 
implements — 

(a)  Section  2104  of  the  Act  which 
specifies  the  total  allotment  amount 
available  for  allotment  to  each  State  for 
child  health  assistance  for  fiscal  years 
1998  through  2007.  the  formula  for 
determining  each  State  allotment  for  a 
fiscal  year,  including  the 
Commonwealth  and  Territories,  and  the 
amounts  of  payments  for  expenditxu'es 
that  are  applied  to  reduce  the  State 
allotments. 

(b)  Section  2105  of  the  Act  which 
specifies  the  provisions  for  making 
payment  to  States,  the  limitations  and 
conditions  on  such  payments,  and  the 
calculation  of  the  enhanced  Federal 
medical  assistance  percentage. 

§457.602    Appllcabillty. 

The  provisions  of  this  subpart  apply 
to  the  50  States  and  the  District  of 
Columbia,  and  the  Commonwealths  and 
Territories. 

§457.606    Conditions  for  State  allotments 
and  Federal  payments  for  a  fiscal  year. 

(a)  Basic  conditions.  In  order  to 
receive  a  State  allotment  for  a  fiscal 
year,  a  State  must  have  a  State  child 
health  plan  submitted  in  accordance 
with  section  2106  of  the  Act,  and 

(1)  For  fiscal  years  1998  and  1999.  the 
State  child  health  plan  must  be 
approved  before  October  1,  1999; 

(2)  For  fiscal  years  after  1999.  the 
State  child  health  plan  must  be 
approved  by  the  end  of  the  fiscal  year; 

(3)  An  alfotment  for  a  fiscal  year  is  not 
available  to  a  State  prior  to  the 
beginning  of  the  fiscal  year;  and 

(4)  Federal  payments  out  of  an 
allotment  are  based  on  State 
expenditures  which  are  allowable  under 
the  approved  State  child  health  plan. 

(b)  f^ederal  payments  for  States' 
Children's  Health  Insurance  Program 
(SCHIP)  expenditures  under  an 
approved  State  child  health  plan  are  — 

(1)  Limited  to  the  amount  of  available 
funds  remaining  in  State  allotments 
calculated  in  accordance  with  the 
allotment  process  and  formula  specified 
in  §§457.608  and  457.610.  and  payment 
process  in  §§  457.614  and  457.616. 

(2)  Available  based  on  a  percentage  of 
State  SCHIP  expenditures,  at  a  rate 
equal  to  the  enhanced  Federal  medical 
assistance  percentage  (FMAP)  for  each 
fiscal  year,  calculated  in  accordance 
with  §457.622. 

(3)  Available  through  the  grants 
process  specified  in  §457.630. 
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§  457.606    Process  and  calculation  of  State 
alR>tments  for  a  fiscal  year. 

(a)  General — (1)  State  allotments  for  a 
fiscal  year  are  determined  by  HCFA  for 
each  State  and  the  District  of  Columbia 
with  an  approved  State  child  health 
plan,  as  described  in  paragraph  (e)  of 
this  section,  and  for  each 
Commonwealth  and  Territory,  as 
described  in  paragraph  (f)  of  this 
section. 

(2)  In  order  to  determine  each  State 
allotment,  HCFA  determines  the 
national  total  allotment  amount  for  each 
fiscal  year  available  to  the  50  States  and 
the  District  of  Columbia,  as  described  in 
paragraph  (c)  of  this  section,  and  the 
total  allotment  amount  available  for 
each  fiscal  yeeir  for  allotment  to  the 
Commonwealths  and  Territories,  as 
described  in  paragraph  (d)  of  this 
section. 

(3)  The  amount  of  allotments 
redistributed  under  section  2104(f)  of 
the  Act  will  not  be  applied  or  taken  into 
accoimt  in  determining  the  amounts  of 
a  fiscal  year  allotment  for  a  State  and 
the  District  of  Columbia  under  this 
section. 

(b)  Definition  of  Proportion.  As  used 
in  this  section,  proportion  means  the 
amount  of  the  allotment  for  a  State  or 
the  District  of  Columbia  for  a  fiscal  year, 
divided  by  the  national  total  allotment 
amount  available  for  allotment  to  all 
States  and  the  District  of  Columbia,  as 
specified  in  paragraph  (c)  of  this 
section,  for  that  fiscal  year. 

(c)  National  total  allotment  amount 
for  the  50  States  and  the  District  of 
Columbia.  (1)  The  national  total 
allotment  amount  available  for 
allotment  to  the  50  States  and  the 
District  of  Columbia  is  determined  by 
subtracting  the  following  amounts  in  the 
following  order  from  the  total 
appropriation  specified  in  section 
2104(a)  of  the  Act  for  the  fiscal  year  — 

(i)  The  total  allotment  amount 
available  for  allotment  for  each  fiscal 
year  to  the  Co nunon wealths  and 
Territories,  as  determined  in  paragraph 
(d)(1)  of  this  section; 

(ii)  The  total  amount  of  the  grant  for 
the  fiscal  year  for  children  with  Type  I 
Diabetes  under  Section  4921  of  Public 
Law  105-33.  This  is  $30,000,000  for 
each  of  the  fiscal  years  1998  through 
2002;  and 

(iii)  The  total  amount  of  the  grant  for 
the  fiscal  year  for  diabetes  programs  for 
Indians  under  Section  4922  of  Public 
Law  105-33.  This  is  $30,000,000  for 
each  of  the  fiscal  years  1998  through 
2002. 

(2)  The  following  formula  illustrates 
the  calculation  of  the  national  total 
allotment  amount  available  for 


allotment  to  the  50  States  and  the 
District  of  Columbia  for  a  fiscal  year: 

Ata  —  S2|(>4(al  ~  TniOKcl  ~  D4921  ~  D4922 

Ata  =  National  total  allotment  amount 
available  for  allotment  to  the  50 
States  and  the  District  of  Columbia 
for  the  fiscal  year. 

S2i(>4(a)  =  Total  appropriation  for  the 
fiscal  year  indicated  in  Section 
2104(a)  of  the  Act. 

T2n»,c)  =  Total  eJlotment  amount  for  a 
fiscal  year  available  for  allotment  to 
the  Commonwealths  and 
Territories;  as  determined  under 
paragraph  (d)(1)  of  this  section. 

D492 1  =  Amount  of  total  grant  for 

children  with  Type  I  Diabetes  under 
Section  4921  of  Pubhc  Law  105-33. 
This  is  $30,000,000  for  each  of  the 
fiscal  years  1998  through  2002. 

(d)  Total  allotment  amount  available 
to  the  Commonwealths  and  Territories. 
(1)  General.  The  total  allotment  amount 
available  to  all  the  Commonwealths  and 
Territories  for  a  fiscal  year  is  equal  to 
.25  percent  of  the  total  appropriation  for 
the  fiscal  year  indicated  in  section 
2104(a)  of  the  Act,  plus  the  additional 
amount  for  the  fiscal  year  specified  in 
paragraph  (d)(2)  of  this  section. 

(2)  Additional  amounts  for  allotment 
to  the  Commonwealths  and  Territories. 
The  following  amounts  are  available  for 
allotment  to  the  Commonwealths  and 
Territories  for  the  indicated  fiscal  years 
in  addition  to  the  amount  specified  in 
paragraph  (d)(1)  of  this  section:  For  FY 
1999,  $32  million;  for  each  of  FY  2000 
and  FY  2001,  $34.2  million;  for  each 
fiscal  year  FY  2002  through  2004.  $25.2 
million;  for  each  fiscal  year  FY  2005  and 
FY  2006.  $32.4  million;  and  for  FY 
2007,  $40  million.  The  additional 
amount  for  allotment  for  FY  1999  for  the 
Commonwealths  and  Territories  was 
provided  under  Public  Law  105-277. 
The  additional  amounts  for  allotment 
for  FY  2000  through  FY  2007  were 
provided  for  the  Commonwealths  and 
Territories  under  section  702  of  Public 
Law  106-113. 

(e)  Determination  of  State  allotments 
for  a  fiscal  year.  (1)  General.  The 
allotment  for  a  State  and  the  District  of 
Columbia  for  a  fiscal  year  is  the  product 
of: 

(i)  The  proportion  for  the  State  or  the 
District  of  Columbia  for  the  fiscal  year, 
as  defined  in  paragraph  (b)  of  this 
section,  and  determined  after 
application  of  the  provisions  of 
paragraphs  (e)(2)  and  (3),  related  to  the 
preadjusted  proportion,  and  the  floors, 
ceilings,  and  reconciliation  process, 
respectively;  and 

(ii)(A)  The  national  total  allotment 
amount  available  for  allotment  for  the 
fiscal  year,  as  specified  in  paragraph  (c) 


of  this  section.  The  State  and  the 
District  of  Columbia's  allotment  for  a 
fiscal  year  is  determined  in  accordance 
with  the  following  general  formula: 
SA,  =  P|  X  Ata 
SA,  =  Allotment  for  a  State  or  District 

of  Columbia  for  a  fiscal  year. 
P,  =  Proportion  for  a  State  or  District  of 

Columbia  for  a  fiscal  year. 
Ata  =  Total  amount  available  for 

allotment  to  the  50  States  and  the 
District  of  Columbia  for  the  fiscal 
year. 
(B)  There  are  two  steps  for 
determining  the  proportion  for  a  State 
and  the  District  of  Columbia.  The  first 
step  determines  the  preadjusted 
proportions,  and  is  described  under 
paragraph  (e)(2)  of  this  section.  The  first 
step  applies  in  determining  the 
proportion  for  all  fiscal  years.  The 
second  step  applies  floors  and  ceilings 
and,  if  necessary,  applies  a 
reconciliation  to  the  preadjusted 
proportion.  The  second  step  is 
described  in  paragraph  (e)(3)  of  this 
section.  The  second  step  applies  in 
determining  the  proportion  only  for  FY 
2000  and  subsequent  fiscal  years.  For 
FY  1998  and  FY  1999,  the  preadjusted 
proportion  is  the  State  or  District  of 
Columbia's  proportion  for  the  fiscal 
year. 

(2)  Determination  of  the  Preadjusted 
Proportions  for  a  Fiscal  Year.  (i)The 
methodology  for  determining  the  State 
preadjusted  proportion,  referring  to  the 
determination  of  the  proportion  before 
the  application  of  floors  and  ceilings 
and  reconciliation  for  a  fiscal  year  is  in 
accordance  with  the  following  formula: 
PP,  =  (C,  X  SCF,)/  I(C,  XX  SCF,) 
PP,  =  Preadjusted  proportion  for  a  State 
or  District  of  Columbia  for  a  fiscal 
year. 
C,  =  Number  of  children  in  a  State 

(section  2104(h)(l)(A)(I)  of  the  Act) 
for  a  fiscal  year.  This  number  is 
based  on  the  number  of  low-income 
children  for  a  State  for  a  fiscal  year 
and  the  number  of  low-income 
children  for  a  State  for  a  fiscal  year 
with  no  health  insurance  coverage 
for  the  fiscal  year  determined  on  the 
basis  of  the  arithmetic  average  of 
the  number  of  such  children  as 
reported  and  defined  in  the  3  most 
recent  March  supplements  to  the 
Current  Population  Survey  (CPS)  of 
the  Bureau  of  the  Census,  and  for 
FY  2000  and  subsequent  fiscal 
years,  officially  available  before  the 
beginning  of  the  calendar  year  in 
which  the  fiscal  year  begins.  For  FY 
1998  and  FY  1999,  the  availability 
of  the  CPS  data  obtained  from  the 
Bureau  of  the  Census  is  as  specified 
in  paragraphs  (e)(4)  and  (5)  of  this 
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section,  rospectivelv.  (section 
2104(b)(2)(B)  of  the  Act). 
(ii)Foreach  of  the  fiscal  years  1998 
and  1999.  the  number  of  children  is 
(^qual  to  the  number  of  low-income 
children  in  the  State  for  the  fiscal  year 
with  no  health  insurance  coverage.  For 
fiscal  vear  2000.  the  number  of  children 
is  equal  to  the  sum  of  75  percent  of  the 
number  of  low-income  children  in  the 
State  for  the  fiscal  year  with  no  health 
insurance  coverage  and  25  pen:Bnt  of 
the  number  of  low-income  children  in 
the  State  for  the  fiscal  year.  For  fiscal 
years  2001  and  thereafter,  the  number  of 
children  is  equal  to  the  sum  of  50 
percent  of  the  number  of  low-income 
children  in  the  State  for  the  fiscal  year 
with  no  health  insurance  coverage  and 
50  percent  of  the  number  of  low-income 
children  in  the  State  for  the  fiscal  year, 
(section  2104(b)(2)(A)  of  the  Act). 
SCF,  =  State  cost  factor  for  a  State 
(section  2104(b)(l)(A)(ii)  of  the 
Act).  For  a  fiscal  vear,  this  is  equal 
to:  .15  +  .85  X  (W,'/Wn)  (section 
2104(b)(.3)(A)ofthe  Act) 
VV,  =  The  annual  average  wages  per 
employee  for  a  .State  for  such  vear 
(section  2104(b)(3)(A)(ii)(I)  of  the 
Act). 
VVn  =  The  annual  average  wages  per 
employee  for  the  50  States  and  the 
District  of  Columbia  (section 
2104(b)(3)(A)(ii)(II)  of  the  Act).  The 
annual  average  wages  per  employee 
for  a  State  or  for  all  States  and  the 
District  of  Columbia  for  a  fiscal  year 
is  equal  to  the  average  of  such 
wages  for  employees  in  the  health 
services  industry  (SIC  80).  as 
reported  bv  the  Bureau  of  Labor 
Statistics  of  the  Department  of 
Labor  for  each  of  the  most  ret:ent  .'} 
years,  and  for  FY  2000  and 
subsequent  fiscal  years,  finally 
available  before  the  beginning  of  the 
calendar  year  in  which  the  fiscal 
year  begins.  For  FY  1998  and  FY 
1999.  the  availability  of  the  wage 
data  obtained  from  the  Bureau  of 
Labor  Statistics  is  as  specified  in 
paragraphs  (e)(4)  and  (5). 
respectively,  (section  2104(b)(3)(B) 
of  the  Act). 
£(C,  X  SCF,)  =  The  sum  of  the  products 
of  (C,  X  SCF,)  for  each  State  (section 
2104(b)(1)(B)  of  the  Act). 
Ata  =  Total  amount  available  for 

allotment  to  the  50  States  and  the 
District  of  Columbia  for  the  fiscal 
year  as  determined  under  paragraph 
(c)  of  this  section. 
(3)  Application  of  floors  ai\d  ceiliixgs 
and  reconciliation  in  determining 
proportion,  (i)  Floors  and  ceilings  in 
proportions.  The  preadjusted  State 
proportions  for  a  fiscal  year  are  subject 


to  the  application  of  floors  and  ceilings 
in  paragraphs  (e)(3)(i)(A)  and  (B)  of  this 
section.. 

(A)  The  proportion  floors,  or 
minimum  proportions,  that  apply  in 
determining  a  State's  proportion  ft)r  the 
fiscal  vear  are: 

(1)  S2.000.00G  divided  by  the  total  of 
the  amount  available  nationally; 

(2)  90  percent  of  the  State's 
proportion  for  the  previous  fiscal  year: 
and 

(3)  70  percent  of  the  State's 
proportion  for  FY  1999. 

(B)  The  proportion  ceiling,  or 
maximum  proportion,  for  a  fiscal  year 
that  applies  in  determining  the  State's 
fi.scal  year  proportion  is  145  percent  of 
the  State's  proportion  for  FY  1999. 

(ii)  Reconciliation  of  State 
proportions.  If.  after  the  application  of 
the  floors  and  ceilings  in  paragraph 
(e)(3)(i).  the  sum  of  the  States' 
proportions  is  not  equal  to  one.  the 
Secretary  will  reconcile  the  States' 
proportions  by  applying  either 
paragraph  (e)('3)(i)(A)  or  (B)  of  this 
paragraph,  as  appropriate,  such  that  the 
sum  of  the  proportions  after 
reconciliation  equals  one.  If.  after  the 
application  of  the  floors  and  ceilings  in 
paragraph  (e)(3)(i).  the  sum  of  the  States' 
proportions  is  equal  to  one.  no 
reconciliation  is  necessar\'.  and  the 
States'  proportions  will  be  the  same  as 
the  preadjusted  proportions  determined 
under  paragraph  (e)(2)  of  this  section. 

(A)  If.  after  tne  application  of  the 
floors  and  ceilings  under  paragraphs 
(e)(3)(i)(A)  and  (B)  of  this  section,  the 
sum  of  the  States'  proportions  is  greater 
than  one.  the  Secretary  will  establish  a 
maximum  percentage  increase  in  States' 
proportions,  such  that  when  applied  to 
the  States'  proportions,  the  sum  of  the 
proportions  is  exactly  equal  to  one. 

(B)  If.  after  the  application  of  the 
floors  and  ceilings  under  paragraphs 
(e)(3)(i)(A)  and  (B).  the  sum  of  the 
proportions  is  less  than  one.  the 
Secretary  will  increase  States' 
proportions  (as  computed  before  the 
application  of  the  floors  under 
paragraph  (eM3)(i)(A))  in  a  pro  rata 
manner  (but  not  to  exceed  the  145 
percent  ceiling  computed  under 
paragraph  (e)(3)(i)(B)).  such  that  when 
applied  to  the  States'  proportions,  the 
sum  of  the  proportions  is  exactly  equal 
to  one 

(4)  Data  used  for  calculating  the  FY 
1998  SCHIP  allotments  The  FY  1998 
SCHIP  allotments  were  calculated  in 
accordance  with  the  methodology 
described  in  paragraphs  (e)(1)  and  (2)  of 
this  section,  using  the  most  recent 
official  and  final  data  that  were 
available  from  the  Bureau  of  the  Census 
and  the  Bureau  of  Labor  Statistics. 


respectively,  prior  to  the  September  1 
before  the  beginning  of  FT  1998  (that  is. 
through  August  31.  1997).  In  particular, 
through  August  31.  1997.  the  only 
official  data  available  on  the  numbers  of 
children  were  data  from  the  3  March 
CPSs  conducted  in  March  1994.  1995. 
and  1996  that  reflected  data  for  the  3 
calendar  years  1993.  1994.  and  1995. 

(5)  Data  used  for  calculating  the  FY 
1999  SCHIP  allotments.  In  accordance 
with  section  101(f)  of  Public  Law  105- 
277.  the  FY  1999  allotments  were 
calculated  in  accordance  with  the 
methodology  described  in  paragraph 
(e)(2)  of  this  section,  using  the  same 
data  as  were  used  in  calculating  the  FY 
1998  SCHIP  allotments. 

(f)  Methodology  for  determining  the 
Commonwealth  and  Territory 
allotments  for  a  fiscal  year.  The  total 
amount  available  for  the 
Commonwealths  and  Territories  for 
each  fiscal  year,  as  determined  under 
paragraph  (d)  of  this  section,  is  allotted 
to  each  Territory  and  Commonwealth 
below  which  has  an  approved  State 
child  health  plan.  These  allotments  are 
in  the  proportion  that  the  following 
percentages  for  each  Commonwealth 
Territory  bear  to  the  sum  of  such 
percentages,  as  specified  in  section 
2104(c)(2)  of  the  Act: 

Puerto  Rico— 91.6% 
Guam— 3.5% 
Virgin  Islands— 2.6% 
American  Samoa — 1.2% 
Northern  Mariana  Islands — 1.1% 

(g)  Reser\-ed  State  allotments  for  a 
fiscal  year  (1 )  For  FY  2000  and 
subsequent  fiscal  years,  HCFA 
determines  and  publishes  the  State 
reserved  allotments  for  a  fiscal  year  for 
each  State,  the  District  of  Columbia,  and 
Commonwealths  and  Territories  in  the 
Federal  Register  based  on  the  most 
recent  official  and  final  data  available 
before  the  beginning  of  the  calendar 
year  in  which  the  fiscal  year  begins  for 
the  number  of  children  and  the  State 
cost  factor. 

(2)  For  FY  1998  and  FY  1999,  HCFA 
determined  and  published  the  State 
reserved  allotments  using  the  available 
data  described  in  paragraphs  (e)(4)  and 
(e)(5)  of  this  section,  respectively,  on  the 
basis  of  the  statutory  allotment  formula 
as  it  existed  prior  to  the  enactment  of 
Public  Law  106-113. 

(3)  If  all  States,  the  District  of 
Columbia,  and  the  Commonwealths  and 
Territories  have  approved  State  child 
health  plans  in  place  prior  to  the 
beginning  of  the  fiscal  year,  as 
appropriate.  HCFA  may  publish  the 
allotments  as  final  in  the  Federal 
Register,  without  the  need  for 
publication  as  reserved  allotments. 
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(h)  Final  allotments.  (1)  Final  State 
allotments  for  FY  1998  and  FY  1999  for 
each  State,  the  District  of  Columbia,  and 
the  Commonwealths  and  Territories  are 
determined  by  HCFA  based  only  on 
those  States,  the  District  of  Columbia, 
and  the  Commonwealths  and  Territories 
that  have  approved  State  child  health 
plans  by  the  end  of  fiscal  year  1999,  in 
accordance  with  the  formula  and 
methodology  specified  in  paragraphs  (a) 
through  (g)  of  this  section. 

(2)  Final  State  allotments  for  a  fiscal 
year  after  FY  1999  for  each  State,  the 
District  of  Columbia,  and  the 
Conunonwealths  and  Territories  are 
determined  by  HCFA  based  only  on 
those  States,  the  District  of  Columbia, 
and  the  Commonwealths  and  Territories 
that  have  approved  State  child  health 
plans  by  the  end  of  the  fiscal  year,  in 
accordance  with  the  formula  and 
methodology  specified  in  paragraphs  (a) 
through  (g)  of  this  section. 

(3)  HCFA  determines  and  publishes 
the  States'  final  fiscal  year  allotments  in 
the  Federal  Register  based  on  the  same 
data,  with  respect  to  the  number  of 
children  and  State  cost  factor,  as  were 
used  in  determining  the  reserved 
allotments  for  the  fiscal  year. 

§  457.61 0    Period  of  availability  for  State 
allotments  for  a  fiscal  year. 

The  amount  of  a  final  allotment  for  a 
fiscal  year,  as  determined  under 
§  457.608(h)  and  reduced  to  reflect 
certain  Medicaid  expenditures  in 
accordance  with  §457.616,  remains 
available  until  expended  for  Federal 
payments  based  on  expenditures 
claimed  during  a  3-year  period  of 
availability,  beginning  with  the  fiscal 
year  of  the  final  allotment  and  ending 
with  the  end  of  the  second  fiscal  year 
following  the  fiscal  year. 

§  457.61 4    General  payment  process. 

(a)  A  State  may  make  claims  for 
Federal  pajnnent  based  on  expenditures 
incurred  by  the  State  prior  to  or  during 
the  period  of  availability  related  to  that 
fiscal  year. 

(b)  in  order  to  receive  Federal 
financial  participation  (FTP)  for  a  State's 
claims  for  payment  for  the  State's 
expenditures,  a  State  must  — 

(1)  Submit  budget  estimates  of 
quarterly  funding  requirements  for 
Medicaid  and  the  State  Children's 
Health  Insurance  Programs;  and 

(2)  Submit  an  expenditure  report. 

(c)  Based  on  the  State's  quarterly 
budget  estimates,  HCFA  — 

(1)  Issues  an  advance  grant  to  a  State 
as  described  in  §  457.630; 

(2)  Tracks  and  applies  Federal 
payments  claimed  quarterly  by  each 
State,  the  District  of  Columbia,  and  each 


Commonwealth  and  Territor\'  to  ensure 
that  payments  do  not  exceed  the 
applicable  allotments  for  the  fiscal  year: 
and 

(3)  Track  and  apply  relevant  State, 
District  of  Columbia,  Commonwealth 
and  Territory  expenditures  reported 
each  quarter  against  the  10  percent  limit 
on  expenditures  other  than  child  health 
assistance  for  standard  benefit  package, 
on  a  fiscal  year  basis  as  specified  in 
§457.618.  " 

§457.616    Application  and  tracicing  of 
payments  against  the  fiscal  year  allotments. 

(a)  Categories  of  payments  applied  to 
reduce  the  State  allotments.  In 
accordance  with  the  principles 
described  in  paragraph  (c)  of  this 
section,  the  following  categories  of 
payments  are  applied  to  reduce  the 
State  allotments  for  a  fiscal  year: 

(1)  Payments  made  to  the  State  for 
expenditures  claimed  during  the  fiscal 
year  under  its  title  XIX  Medicaid 
program,  to  the  extent  the  payments 
were  made  on  the  basis  of  the  enhanced 
FMAP  described  in  sections  1905(b)  and 
2105(b)  of  the  Act  for  expenditures 
attributable  to  children  described  in 
section  1905(u)(2)  of  the  Act. 

(2)  Payments  made  to  the  State  for 
expenditures  claimed  during  the  fiscal 
year  under  its  title  XIX  Medicaid 
program,  to  the  extent  the  payments 
were  made  on  the  basis  of  the  enhanced 
FMAP  described  in  sections  1905(b)  and 
2105(b)  of  the  Act  for  expenditures 
attributable  to  children  described  in 
section  1905(u)(3)  of  the  Act. 

(3)  Payments  made  to  a  State  under 
section  1903(a)  of  the  Act  for 
expenditiires  claimed  by  the  State 
during  a  fiscal  year  that  are  attributable 
to  the  provision  of  medical  assistance  to 
a  child  during  a  presumptive  eligibility 
period  under  section  1920A  of  the  Act. 

(4)  Payments  made  to  a  State  under  its 
title  XXI  State  Children's  Health 
Insurance  Program  with  respect  to 
section  2 105  (a)  of  the  Act  for 
expenditures  claimed  by  the  State 
during  a  fiscal  year. 

(b)  Application  of  principles.  HCFA 
applies  the  principles  in  paragraph  (c) 
of  this  section  to  — 

(1)  Coordinate  the  application  of  the 
payments  made  to  a  State  for  the  State's 
expenditures  claimed  under  the 
Medicaid  and  State  Children's  Health 
Insurance  programs  against  the  State 
allotment  for  a  fiscal  year; 

(2)  Determine  the  order  of  these 
payments  in  that  application;  and 

(3)  Determine  the  application  of 
payments  against  multiple  State  Child 
Health  Insurance  Program  fiscal  year 
allotments. 


(c)  Principles  for  applying  Federal 
payments  against  the  allotment. 
HCFA— 

(1)  Applies  the  payments  attributable 
to  Medicaid  expenditures  specified  in 
paragraphs  (a)(1)  through  {a)(3)  of  this 
section,  against  the  State  child  health 
plan  allotment  for  a  fiscal  year  before 
State  child  health  plan  expenditures 
specified  in  paragraph  (a)(4)  of  this 
section  are  applied. 

(2)  Applies  the  payments  attributable 
to  Medicaid  and  State  child  health  plan 
expenditures  specified  in  paragraph  (a) 
of  this  section  against  the  applicable 
allotments  for  a  fiscal  year  based  on  the 
quarter  in  which  the  expenditures  are 
claimed  by  the  State. 

(3)  Applies  payments  against  the  State 
allotments  for  a  fiscal  year  in  a  manner 
that  is  consistent  for  all  States. 

(4)  Applies  payments  attributable  to 
Medicaid  expenditures  specified  in 
paragraphs  (a)(1)  through  (a)(3)  of  this 
section,  in  an  order  that  maximizes 
Federal  reimbursement  for  States. 
Expenditures  for  which  the  enhanced 
FMAP  is  available  are  applied  before 
expenditures  for  which  the  regular 
FMAP  is  available. 

(5)  Applies  payments  for  expenditures 
against  State  Child  Health  Insurance 
Program  fiscal  year  allotments  in  the 
least  administratively  burdensome,  and 
most  effective  and  efficient  manner; 
payments  are  applied  on  a  quarterly 
basis  as  they  are  claimed  by  the  State, 
and  are  applied  to  reduce  the  earliest 
fiscal  year  State  allotments  before  the 
payments  are  applied  to  reduce  later 
fiscal  year  allotments. 

(6)  Subject  to  paragraphs  (c)(6)(i)  and 
(ii)  of  this  section,  applies  payments  for 
expenditures  for  a  fiscal  year's  allotment 
against  a  subsequent  fiscal  year's 
allotment;  however,  the  subsequent 
fiscal  year's  allotment  must  be  available 
at  the  time  of  application.  For  example, 
if  the  allotment  for  fiscal  year  1998  has 
been  fully  expended,  payments  for 
expenditures  claimed  in  fiscal  year  1998 
are  carried  over  for  application  against 
the  fiscal  year  1999  allotment  when  it 
becomes  available. 

(i)  In  accordance  with  §  457.618,  the 
amount  of  non-primary  expenditures 
that  are  within  the  10  percent  limit  for 
the  fiscal  year  for  which  they  are 
claimed  may  be  applied  against  a  fiscal 
year  allotment  or  allotments  available  in 
a  subsequent  fiscal  year. 

(ii)  In  accordance  with  §457.618,  the 
amounts  of  non-primary  expenditures 
that  exceed  the  10  percent  limit  for  the 
fiscal  year  for  which  they  are  claimed 
may  not  be  applied  against  a  fiscal  year 
allotment  or  allotments  available  in  a 
subsequent  fiscal  year. 
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(7)  Carries  over  unexpended  amount.s 
of  a  State's  allotment  for  a  fiscal  year  for 
use  in  subsequent  Fiscal  years  through 
the  end  of  the  3-year  period  of 
availability.  For  example,  if  the  amounts 
of  the  fiscal  year  1998  allotment  are  not 
fully  expended  by  the  end  of  fiscal  year 
1998.  these  amounts  are  carried  over  to 
fiscal  year  1999  and  are  available  to 
provide  FFP  for  expenditures  claimed 
by  the  State  for  that  fiscal  year. 

(d)  Amount  of  Federal  payment  for 
expenditures  claimed.  The  amount  of 
the  Federal  payment  for  expenditures 
claimed  by  a  State,  District  of  Columbia, 
or  the  Conunonwealths  and  Territories 
is  determined  by  the  enhanced  FMAP 
applicable  to  the  fiscal  year  in  which 
the  State  paid  the  expenditure.  For 
example,  Federal  payment  for  an 
expenditure  paid  by  a  State  in  fiscal 
year  1998  that  was  carried  over  to  fiscal 
year  1999  (in  accordance  with 
paragraph(c)(6)  of  this  section),  because 
the  State  exceeded  its  fiscal  year  1998 
allotment,  is  available  at  the  fiscal  year 
1998  enhanced  FMAP  rate. 

§  457.61 8    T«n  percent  limtt  on  certain 
Stat*  Chlldran'B  Healtti  Insurance  Program 
expenditures. 

(a)  Expenditures.  (1)  Primary 
expenditures  are  expenditures  under  a 
State  plan  for  child  health  assistance  to 
targeted  low-income  children  in  the 
form  of  a  standard  benefit  package,  and 
Medicaid  expenditures  claimed  during 
the  fiscal  year  to  the  extent  Federal 
payments  made  for  these  expenditures 
on  the  basis  of  the  enhanced  FMAP 
described  in  sections  1905(b)  and 
2105(b)  of  the  Act  that  are  used  to 
calculate  the  10  percent  limit. 

(2)  Non-primary  expenditures  are 
other  expenditures  under  a  State  plan. 
Subject  to  the  10  percent  limit  described 
in  paragraph  (c)  of  this  section,  a  State 
may  receive  Federal  funds  at  the 
enhanced  FMAP  for  4  categories  of  non- 
primary  expenditures: 

(i)  Administrative  expenditures; 

(ii)  Outreach; 

(iii)  Health  initiatives;  and 

(iv)  Certain  other  child  health 
assistance. 

(b)  Federal  payment.  Federal  payment 
will  not  be  available  based  on  a  State's 
non-primary  expenditures  for  a  fiscal 
year  which  exceed  the  10  percent  limit 
of  the  total  of  expenditures  under  the 
plan,  as  specified  in  paragraph  (c)  of 
this  section. 

(c)  10  Percent  Limit.  The  10  percent 
limit  is  — 

(1)  Applied  on  an  annual  fiscal  year 
basis: 

(2)  Calculated  based  on  the  total 
computable  expenditures  claimed  by 
the  State  on  quarterly  expenditure 


reports  submitted  for  a  fiscal  year. 
Expenditures  claimed  on  a  quarterly 
report  for  a  different  fiscal  year  may  not 
be  used  in  the  calculation;  and 

(3)  Calculated  using  the  following 
formula: 

L10%  =  (al+ u2-t- u3)/9; 
L10%  =  10  Percent  Limit  for  a  fiscal  year 
al  =  Total  computable  amount  of 

expenditiu-es  for  the  fiscal  year  under 
section  2105(a)(1)  of  the  Act  for  which 
Federal  payments  are  available  at  the 
enhanced  FMAP  described  in  Section 
2105(b)  of  the  Act; 
U2  =  Total  computable  expenditures  for 
medical  assistance  for  which  Federal 
payments  are  made  during  the  fiscal 
year  based  on  the  enhanced  FMAP 
described  in  sections  1905(b)  and 
2105(b)  of  the  Act  for  individuals 
described  in  section  1905(u)(2)  of  the 
Act;  and 
u3  =  Total  computable  expenditiires  for 
medical  assistance  for  which  Federal 
payments  are  made  during  the  fiscal 
year  based  on  the  enhanced  FMAP 
described  in  sections  1905(b)  and 
2105(b)  of  the  Act  for  individuals 
described  in  section  1905(u)(3)  of  the 
Act. 

(d)  The  expenditiu-es  under  section 
2105(a)(2)  of  the  Act  that  are  subject  to 
the  10  percent  limit  are  applied  — 

(1)  On  an  annual  fiscal  year  basis;  and 

(2)  Against  the  10  percent  limit  in  the 
fiscal  year  for  which  the  State  submitted 
a  quarterly  expenditure  report  including 
the  expenditures.  Expenditures  claimed 
on  a  quarterly  report  for  one  fiscal  year 
may  not  be  applied  against  the  10 
percent  limit  for  any  other  fiscal  year. 

(e)(1)  The  10  percent  limit  for  a  fiscal 
year,  as  calculated  under  paragraph 
(c)(3)  of  this  section,  may  be  no  greater 
than  10  percent  of  the  total  computable 
amount  (determined  under  paragraph 
(e)(2)  of  this  section)  of  the  State 
allotment  or  allotments  available  in  that 
fiscal  year.  Therefore,  the  10  percent 
limit  is  the  lower  of  the  amount 
calculated  under  paragraph  (c)(3)  of  this 
section,  and  10  percent  of  the  total 
computable  amount  of  the  State 
allotment  available  in  that  fiscal  year. 

(2)  As  used  in  paragraph  (e)(1)  of  this 
secticn,  the  total  computable  amount  of 
a  State's  allotment  for  a  fiscal  year  is 
determined  by  dividing  the  State's 
allotment  for  the  fiscal  year  by  the 
State's  enhanced  FMAP  for  the  year.  For 
example,  if  a  State  allotment  for  a  fiscal 
year  is  $65  million  and  the  enhanced 
FMAP  rate  for  the  fiscal  year  is  65 
percent,  the  total  computable  amount  of 
the  allotment  for  the  fiscal  year  is  $100 
million  ($65  million/. 65).  In  this 
example,  the  10  percent  limit  may  be  no 
greater  than  a  total  computable  amount 


of  $10  million  (10  percent  of  $100 
million). 

1457.622    Rat*  Of  FFP  for  State 
expenditures. 

(a)  Basis.  Sections  1905(b),  2105(a) 
and  2105(b)  of  the  Act  provides  for 
payments  to  States  from  the  States' 
allotments  for  a  fiscal  year,  as 
determined  under  §457.608,  for  part  of 
the  cost  of  expenditures  for  services  and 
administration  made  under  an  approved 
State  child  health  assistance  plan.  The 
rate  of  payment  is  generally  the 
enhanced  Federal  medical  assistance 
percentage  described  below. 

(b)  Enhanced  Federal  medical 
assistance  percentage  (Enhanced 
FMAP) —  Computations.  The  enhanced 
FMAP  is  the  lower  of  the  following: 

(1 )  70  percent  of  the  regular  FMAP 
determined  under  section  1905(b)  of  the 
Act,  plus  30  percentage  points;  or 

(2)  85  percent. 

(c)  Conditions  for  availability  of 
enhanced  FMAP  based  on  a  State's 
expenditures — The  enhanced  FMAP  is 
available  for  payments  based  on  a 
State's  expenditures  claimed  under  the 
State's  title  XXI  program  from  the 
State's  fiscal  year  allotment  only  under 
the  following  conditions: 

(1)  The  State  has  an  approved  title 
XXI  State  child  health  plan; 

(2)  The  expenditures  are  allowable 
under  the  State's  approved  title  XXI 
State  child  health  plan; 

(3)  State  allotment  amounts  are 
available  in  the  fiscal  year,  that  is,  the 
State's  allotment  or  allotments  (as 
reduced  in  accordance  with  §457.616) 
remain  available  for  a  fiscal  year  and 
have  not  been  fully  expended. 

(4)  Expenditures  claimed  against  the 
10  percent  limit  are  within  the  State's 
10  percent  limit  for  the  fiscal  year. 

(5)  The  State  is  in  compliance  with 
the  maintenance  of  effort  requirements 
of  Section  2105(d)(1)  of  the  Act. 

(d)  Categories  of  expenditures  for 
which  enhanced  FMAP  are  available. 
Except  as  otherwise  provided  below,  the 
enhanced  FMAP  is  available  with 
respect  to  the  following  States' 
expenditures: 

(1)  Child  health  assistance  under  the 
plan  for  targeted  low-income  children  in 
the  form  of  providing  health  benefits 
coverage  that  meets  the  requirements  of 
section  2103  of  the  Act;  and 

(2)  Subject  to  the  10  percent  limit 
provisions  under  §457. 618(a)(2),  the 
following  expenditures: 

(i)  Payment  for  other  child  health 
assistance  for  targeted  low-income 
children; 

(ii)  Expenditiu-es  for  health  services 
initiatives  under  the  State  child  health 
assistance  plan  for  improving  the  health 
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of  children  (including  targeted  low- 
income  children): 

(iii)  Expenditures  for  outreach 
activities:  and 

(iv)  Other  reasonable  costs  incurred 
by  the  State  to  administer  the  State 
child  health  assistance  plan. 

(e)  SCHIP  administrative  expenditures 
and  SCHIP  related  title  XIX 
administrative  expenditures.  (1)  General 
rule.  Allowable  title  XXI  administrative 
expenditures  should  support  the 
operation  of  the  State  child  health 
assistance  plan.  In  general,  FFP  for 
administration  under  title  XXI  is  not 
available  for  costs  of  activities  related  to 
the  operation  of  other  programs. 

(2)  Exception.  FFP  is  available  under 
title  XXI,  at  the  enhanced  FFP  rate,  for 
Medicaid  administrative  expenditures 
attributable  to  the  provision  of  medical 
assistance  to  children  described  in 
sections  1905(u){2)  and  1905(u)(3),  and 
during  the  presumptive  eligibility 
period  described  in  section  1920A  of  the 
Act.  to  the  extent  that  the  State  does  not 
claim  those  costs  under  the  Medicaid 
program. 

(3)  FFP  is  not  available  in 
expenditures  for  administrative 

•  activities  for  items  or  services  included 
within  the  scope  of  another  claimed 
expenditure. 

(4)  FFP  is  available  in  expenditures 
for  activities  defined  in  sections 
2102(c)(1)  and  2105(a)(2)(C)  of  the  Act 
as  outreach  to  families  of  children  likely 
to  be  eligible  for  child  health  assistance 
under  the  plan  or  under  other  public  or 
private  health  coverage  programs  to 
inform  these  families  of  the  availability 
of,  and  to  assist  them  in  enrolling  their 
children  in  such  a  program. 

(5)  FFP  is  available  in  administrative 
expenditures  for  activities  specified  in 
sections  2102(c)(2)  of  the  Act  as 
coordination  of  the  administration  of 
the  State  Children's  Health  Insurance 
Program  with  other  public  and  private 
health  insurance  programs.  FFP  would 
not  be  available  for  the  costs  of 
administering  the  other  public  and 
private  health  insurance  programs. 
Coordination  activities  must  be 
distinguished  from  other  administrative 
activities  common  among  different 
programs. 

§  457.624    Limitations  on  certain  payments 
for  certain  expenditures. 

(a)  Abortions.  (1)  General  rule. 
Payment  is  not  made  for  any  State 
expenditures  to  pay  for  abortions  or  to 
assist  in  the  purchase,  whole  or  in  part, 
of  health  benefit  coverage  that  includes 
coverage  of  abortion. 

(2)  Exception.  Payment  may  be  made 
for  expenditures  for  health  benefits 
coverage  and  services  that  include 


abortions  that  are  necessary  to  save  the 
life  of  the  mother  or  if  the  pregnancy  is 
the  result  of  rape  or  incest. 

(b)  Waiver  for  purchase  of  family 
coverage.  Payment  may  be  made  to  a 
State  with  an  approved  State  child 
health  plan  for  the  purchase  of  family 
coverage  under  a  group  plan  or  health 
insurance  coverage  that  includes 
coverage  of  targeted  low-income 
children  only  if  the  State  establishes  to 
the  satisfaction  of  HCFA  that  — 

(1)  Purchase  of  this  coverage  is  cost- 
effective  relative  to  the  amounts  that  the 
State  would  have  paid  to  obtain 
comparable  coverage  only  of  the 
targeted  low-income  children  involved: 
and 

(2)  This  coverage  will  not  be  provided 
if  it  would  otherwise  substitute  for 
health  insurance  coverage  that  would  be 
provided  to  such  children  but  for  the 
purchase  of  family  coverage. 

§  457.626    Prevention  of  duplicate 
payments. 

(a)  General  rule.  No  payment  shall  be 
made  to  a  State  for  expenditures  for 
child  health  assistance  under  its  State 
child  health  plan  to  the  extent  that: 

(1)  A  non-governmental  health  insurer 
would  have  been  obligated  to  pay  for 
those  services  but  for  a  provision  of  its 
insurance  contract  that  has  the  effect  of 
limiting  or  excluding  those  obligations 
based  on  the  actual  or  potential 
eligibility  of  the  individual  for  child 
health  assistance  under  the  State  child 
health  insuremce  plan. 

(2)  Payment  has  been  made  or  can 
reasonably  be  expected  to  be  made 
promptly  under  any  other  Federally 
operated  or  financed  health  insurance  or 
benefits  program,  other  than  a  program 
operated  or  financed  by  the  Indian 
Health  Service. 

(b)  Definitions.  As  used  in  paragraph 
(a)  of  this  section  — 

Non-governmental  health  insurer 
includes  any  health  insurance  issuer, 
group  health  plan,  or  health 
maintenance  organization,  as  those 
terms  are  defined  in  45  CFR  144.103. 
which  is  not  part  of,  or  wholly  owned 
by,  a  governmental  entity. 

Prompt  payment  can  reasonably  be 
expected  when  payment  is  required  by 
applicable  statute,  or  under  an  approved 
State  plan. 

Programs  operated  or  financed  by  the 
Indian  Health  Service  means  health 
programs  operated  by  the  Indian  Health 
Service,  or  Indian  tribe  or  tribal 
organization  pursuant  to  a  contract, 
grant,  cooperative  agreement  or  compact 
with  the  Indian  Health  Ser\'ice  under 
the  authority  of  the  Indian  Self- 
Determination  and  Education 
Assistance  Act  (25  U.S.C.  450,  et  seq.). 


or  by  an  urban  Indian  organization  in 
accordance  with  a  grant  or  contract  with 
the  Indian  Health  Ser\ice  under  the 
authority  of  title  V  of  the  Indian  Health 
Care  Improvement  Act  (25  U.S.C.  1601. 
et  seq.). 

§  457.628    Other  applicable  Federal 
regulations. 

Other  regulations  applicable  to  SCHIP 
programs  include  the  following: 

(a)  HHS  regulations  in  42  CFR 
Subpart  B — 433.51-433.74  sources  of 
non-Federal  share  and  Health  Care- 
Related  Taxes  and  Provider-Related 
Donations:  these  regulations  apply  to 
States'  SCHIPs  in  the  same  manner  as 
they  apply  to  States'  Medicaid 
programs. 

(b)  HHS  Regulations  in  45  CFR 
subtitle  A: 

Part  16 — Procedures  of  the 

Departmental  Appeals  Board. 
Part  74 — Administration  of  Grants 

(except  as  specifically  excepted). 
Part  80 — Nondiscrimination  Under 

Programs  Receiving  Federal 

Assistance  Through  the  Department  of 

Health  and  Human  Services: 

Effectuation  of  title  VI  of  the  Civil 

Rights  Act  of  1964. 
Part  81 — Practice  and  Procedure  for 

Hearings  Under  45  CFR  part  80. 
Part  84 — Nondiscrimination  on  the 

Basis  of  Handicap  in  Programs  and 

activities  Receiving  or  Benefiting 

From  Federal  Financial  Assistance. 
Part  95 — General  Administration — grant 

programs  (public  assistance  and 

medical  assistance). 

§  457.630    Grants  procedures. 

(a)  General  provisions.  Once  HCFA 
has  approved  a  State  child  health  plan. 
HCFA  makes  quarterly  grant  awards  to 
the  State  to  cover  the  Federal  share  of 
expenditures  for  child  health  assistance, 
other  child  health  assistance,  special 
health  initiatives,  outreach  and 
administration. 

(1)  For  fiscal  year  1998.  a  State  must 
submit  a  budget  request  in  an 
appropriate  format  for  the  4  quarters  of 
the  fiscal  year.  HCFA  bases  the  grant 
awards  for  the  4  quarters  of  fiscal  year 
1998  based  on  the  States  budget 
requests  for  those  quarters. 

(2)  For  fiscal  years  after  1998.  a  State 
must  submit  a  budget  request  in  an 
appropriate  format  for  the  first  3 
quarters  of  the  fiscal  year.  HCFA  bases 
the  grant  awards  for  the  first  3  quarters 
of  the  fiscal  year  on  the  State's  budget 
requests  for  those  quarters. 

(3)  For  fiscal  years  after  1998,  a  State 
must  also  submit  a  budget  request  for 
the  fourth  quarter  of  the  fiscal  year.  The 
amount  of  this  quarter's  grant  award  is 
based  on  the  difference  between  a 
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State's  final  allotment  for  the  fiscal  year, 
and  the  total  of  the  grants  for  the  first 
3  quarters  that  were  already  issued  in 
order  to  ensure  that  the  total  of  all  grant 
awards  for  the  fiscal  year  are  equal  to 
the  State's  final  allotment  for  that  fiscal 
year. 

(4)  The  amount  of  the  quarterly  grant 
is  determined  on  the  basis  of 
information  submitted  by  the  State  (in 
quarterly  estimate  and  quarterly 
expenditure  reports)  and  other  pertinent 
information.  This  information  must  be 
submitted  by  the  State  through  the 
Medicaid  Budget  and  Expenditure 
System  (MBES)  for  the  Medicaid 
program,  and  through  the  Child  Health 
Budget  and  Expenditure  System  (CBES) 
for  the  title  XXI  program. 

(b)  Quarterly  estimates.  The  State 
Children's  Health  Insurance  Program 
agency  must  submit  Form  HCFA-21B 
(State  Children's  Health  Insurance 
Program  Budget  Report  for  State 
Children's  Health  Insurance  Program 
State  expenditures)  to  the  HCFA  central 
office  (with  a  copy  to  the  HCFA  regional 
office)  45  days  before  the  beginning  of 
each  quarter. 

(c)  expenditure  reports.  (1 )  The  State 
must  submit  Form  HCFA-64  (Quarterly 
Medicaid  Statement  of  Expenditures  for 
the  Medical  Assistance  Program)  and 
Form  HCFA-21  (Quarterly  State 
Children's  Health  Insurance  Program 
Statement  of  Expenditures  for  title  XXI). 
to  central  office  (with  a  copy  to  the 
regional  office)  not  later  than  30  days 
after  the  end  of  the  Quarter. 

(2)  This  report  is  tne  State's 
accounting  of  actual  recorded 
expenditures.  This  disposition  of 
Federal  funds  may  not  be  reported  on 
the  basis  of  estimates. 

(d)  Additional  required  information 
A  State  must  prf)vide  HCFA  with  the 
following  information  regarding  the 
administration  of  the  title  XXI  program: 

(1)  Name  and  address  of  the  State 
Agency/organization  administering  the 
program; 

(2)  The  employer  identification 
number  (EIN);  and 

(3)  A  State  official  contact  name  and 
telephone  number. 

(e)  Gmnt  award.  (1)  Computation  hv 
HCFA  Regional  office  staff  analyzes  the 
State's  estimates  and  sends  a 
recommendation  to  the  central  office. 
C^entral  office  staff  considers  the  State's 
estimates,  the  regional  office 
recommendations  and  anv  other 
relevant  information,  including  anv 
adjustments  to  be  made  under 
paragraph  (e)(2)  of  this  section,  and 
computes  the  grant. 

(2)  Content  of  award.  The  grant  award 
computation  form  shows  the  estimate  of 
expenditures  for  the  ensuing  quarter. 


and  the  amounts  by  which  that  estimate 
is  increased  or  decreased  because  of  an 
increase  or  overestimate  for  prior 
quarters,  or  for  any  of  the  following 
reasons: 

(i)  Penalty  reductions  imposed  by 
law. 

(ii)  Deferrals  or  disallowances. 

(iii)  Interest  assessments. 

(iv)  Mandated  adjustments  such  as 
those  required  by  Section  1914  of  the 
Act. 

(3)  Effect  of  award  The  grant  award 
authorizes  the  State  to  draw  Federal 
funds  as  needed  to  pay  the  Federal 
share  of  disbursements. 

(4)  Draw  procedure.  The  draw  is 
through  a  commercial  bank  and  the 
Federal  Reserve  system  against  a 
continuing  letter  of  credit  certified  to 
the  Secretary  of  the  Treasury  in  favor  of 
the  State  payee.  (The  letter  of  credit 
payment  system  was  established  in 
accordance  with  Treasury  Department 
regulations — Circular  No. 1075.) 

(f)  General  administrative 
requirements.  With  the  following 
exceptions,  the  provisions  of  45  CFR 
part  74,  that  establish  uniform 
administrative  requirements  and  cost 
principles,  apply  to  all  grants  made  to 
States  under  this  subpart: 

(1)  Subpart  G — Matching  and  Cost 
Sharing;  and 

(2)  Subpart  I — Financial  Report 
Requirement. 

C.  45  CFR  part  92  is  amended  as 
follows: 

PART  92— UNIFORM 
ADMINISTRATION  REQUIREMENTS 
FOR  GRANTS  AND  COOPERATIVE 
AGREEMENTS  TO  STATE  AND  LOCAL 
GOVERNMENTS 

1  The  authority  citation  for  part  92 
continues  to  read  as  follows: 

Authority:  42  I   S.C  .iOl 

2  Section  92.4  is  amended  by  revising 
paragraphs  (a)(3)(iv)  and  (a)(3)(v),  and 
adding  a  new  paragraph  (a)(3)(vi)  to 
read  as  follows: 

§92.4     Applicability. 

(a)  *  *  * 

(3)  *  •  • 

(iv)  Aid  to  the  Aged,  Blind,  and 
Disabled  (titles  I,  X,  XIV.  and  XVI- 
AABDofthe  Act); 

(v)  Medical  Assistance  (Medicaid) 
(title  XIX  of  the  Act)  not  including  the 
State  Medicaid  Fraud  Control  program 
authorized  by  Section  1903(a)(6)(B);  and 

(vi)  State  Children's  Health  Insurance 
Program  (title  XXI  of  the  Act). 
***** 

D.  45  CFR  part  95  is  amended  as 
follows: 


1.  The  title  of  part  95  is  revised  to 
read  as  follows: 

PART  95— GENERAL 
ADMINISTRATION— GRANT 
PROGRAMS  (PUBUC  ASSISTANCE, 
MEDICAL  ASSISTANCE  AND  STATE 
CHILDREN'S  HEALTH  INSURANCE 
PROGRAMS) 

2.  The  authority  citation  for  part  95  is 
revised  to  read  as  follows: 

Authority:  Sec.  452(a).  8.3  .Stat.  2351.  42 
use.  652(a);  sec.  1102,  49  Stat.  647.  42 
use.  1302:  sec.  7(b),  68  Stat.  658,  29  U.S.C. 
37(b):  sec.  139.  84  .Stat.  1323.  42  IIS.C. 
2577b;  sec.  144.  81  Stat.  529,  42  U.S.C.  2678: 
sec.  1132.  94  Stat.  530,  42  U.S.C.  1320b-2; 
.sec,  306(b).  94  Stat   530.  42  U.S.C.  1320b- 
2note.  unless  otherwise  noted. 

Subpart  A— Tlm«  Limits  for  States  To 
Hie  Claims 

3.  In  §95.1(a),  title  XXI  is  added  in 
numerical  order  immediately  following 
title  XX  as  follows: 

§95.1     Scope. 

(a)  *  *  * 

Title  XXI — Grants  to  States  for  State 
Children's  Health  Insurance  Programs. 

4.  In  §  95.4,  the  definition  of  "State 
agency"  is  revised  to  read  as  follows: 

§95.4    Definitions. 

***** 

State  agency  for  the  purposes  of 
expenditures  for  financial  assistance 
under  title  IV-A  and  for  support 
enforcement  services  under  title  IV-D 
means  any  agency  or  organization  of  the 
State  or  local  government  which  is 
authorized  to  incur  matchable  expenses; 
for  purposes  of  expenditures  under 
titles  XIX  and  XXI,  means  any  agency  of 
the  State,  including  the  State  Medicaid 
agency  or  State  Child  Health  Agency,  its 
fiscal  agents,  a  State  health  agency,  or 
any  other  State  or  local  organization 
which  incurs  matchable  expenses;  for 
purposes  of  expenditures  under  all 
other  titles,  see  the  definitions  in  the 
appropriate  program's  regulations. 
***** 

5.  In  §95.13,  paragraph  (b)  and  the 
first  sentence  of  paragraph  (d)  are 
revised  to  read  as  follows: 

§  95. 1 3    In  which  quarter  we  consider  an 
expenditure  made. 

***** 

(b)  We  consider  a  State  agency's 
expenditure  for  ser\'ices  under  title  I, 
IV-A.  IV-B,  IV-D,  IV-E.  X.  XIV.  XVI 
(AABD)  .  XIX.  or  XXI  to  have  been  made 
in  the  quarter  in  which  any  State  agency 
made  a  payment  to  the  service  provider. 
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(d)  We  consider  a  State  agency's 
expenditure  for  administration  or 
training  under  titles  I,  IV-A,  IV-B,  IV- 
D,  rV-E,  X,  XIV,  XVI  (AABD),  XIX,  or 
XXI  to  have  been  made  in  the  quarter 
payment  was  made  by  a  State  agency  to 
a  private  agency  or  individual;  or  in  the 
quarter  to  which  the  costs  were 
allocated  in  accordance  with  the 
regulations  for  each  program.  *    *    * 

Subpart  E — Cost  Allocation  Plans 

6.  Section  95.503  is  revised  to  read  as 
follows: 

§95.503    Scope. 

This  subpart  applies  to  all  State 
agency  costs  applicable  to  awards  made 
under  titles  I,  IV-A,  IV-B,  IV-C,  IV-D, 
IV-E,  X,  XIV,  XVI  (AABD).  XIX,  and 
XXI,  of  the  Social  Security  Act,  and 
under  the  Refugee  Act  of  1980,  title  IV, 
Chapter  2  of  the  Immigration  and 
Nationality  Act  (8  U.S.C.  1521  et  seq.), 
and  under  title  V  of  Pub.  L.  96-422,  the 
Refugee  Education  Assistance  Act  of 
1980. 

7.  Section  95.507(a)(3)  is  revised  to 
read  as  follows: 

§  95.507    Plan  requirements. 

(a)  *  *  *  (3)  Be  compatible  with  the 
State  plan  for  public  assistance 
programs  described  in  45  CFR  Chapter 
II,  III  and  XIII,  and  42  CFR  Chapter  IV 
Subchapters  C  and  D;  and 


Sut>part  F — Automatic  Data  Processing 
Equipment  and  Services— Conditions 
for  Federal  FInartcial  Participation 
(FFP) 

8.  Section  95.601  is  revised  to  read  as 
follows: 

§95.601     Scope  and  applicability. 

This  subpart  prescribes  part  of  the 
conditions  under  which  the  Department 
of  Health  and  Human  Services  will 


approve  Federal  financial  participation 
(FFP)  at  the  applicable  rates  for  the  costs 
of  automatic  data  processing  incurred 
under  an  approved  State  plan  for  titles 
I,  IV-A,  IV-B,  IV-D,  IV-E,  X,  XIV, 
XVI(AABD),  XIX,  or  XXI  of  the  Social 
Security  Act  and  title  IV  chapter  2  of  the 
Immigration  and  Nationality  Act.  The 
conditions  of  approval  of  this  subpart 
add  to  the  statutory  and  regulatory 
requirements  for  acquisition  of  AIDP 
equipment  and  services  under  the 
specified  titles  of  the  Social  Security 
Act. 

9.  In  §  95.605,  the  definitions  of 
"approving  component",  "operation", 
"regular  matching  rate",  and  "State 
agency"  are  revised  to  read  as  follows: 

§95.605    Definitions. 

***** 

Approving  component  means  an 
organization  within  the  Department  that 
is  authorized  to  approve  requests  for  the 
acquisition  of  ADP  equipment  or  ADP 
services.  Family  Support 
Administration  (FSA)  for  cash 
assistance  for  titles  I,  IV-A,  X.  XTV,  and 
XVI(AABD);  Office  of  Human 
Development  Services  (OHDS)  for  social 
services  for  titles  FV-B  (child  welfare 
services)  and  IV-E  (foster  care  and 
adoption  assistance);  Family  Support 
Administration  (FSA)  for  title  IV-D;  and 
Health  Care  Financing  Administration 
(HCFA)  for  Utles  XIX  and  XXI  of  the 
Social  Security  Act. 
***** 

Operation  means  the  automated 
processing  of  data  used  in  the 
administration  of  State  plans  for  titles  I, 
rV-A.  IV-B,  IV-D,  IV-E,  X,  XIV, 
XVI(AABD),  XIX.  and  XXI  of  the  Social 
Security  Act.  Operation  includes  the  use 
of  supplies,  software,  hardware,  and 
personnel  directly  associated  with  the 
functioning  of  the  mechanized  system. 
See  45  CFR  205.38  and  307.10  for 
specific  requirements  for  titles  IV-A  and 


IV-D,  and  42  CFR  433.112  and  42  CFR 
433.113  for  specific  requirements  for 
title  XIX. 

Regular  matching  rate  means  the 
normal  rate  of  FFP  authorized  bv  titles 
IV-A,  rV-B,  IV-D,  IV-E,  X.  XI\'.' 
XVI(AABD),  XIX,  and  XXI  of  the  Social 
Security  Act  for  State  and  local  agency 
administration  of  programs  authorized 
by  those  titles. 
***** 

State  agency  means  the  State  agency 
administering  or  supervising  the 
administration  of  the  State  plan  under 
titles  I,  IV,  X,  XrV,  XVI(AABD),  XK  or 
XXI  of  the  Social  Security  Act. 
***** 

10.  In  §95.703  the  definition  of 
"Public  Assistance  Programs"  is  revised 
to  read  as  follows: 

§95.703    Definitions. 

***** 

Public  Assistance  Programs  means 
programs  authorized  bv  titles  I.  IV-A. 
IV-B,  IV-C,  IV-D,  rV-E,  X,  XIV,  XVI 
(AABD),  XIX  and  XXI  of  the  Social 
Security  Act,  and  programs  authorized 
by  the  Immigration  and  Nationality  Act 
as  amended  by  the  Refugee  Act  of  1980 
(Pub.  L.  96-212). 


(Section  1102  of  the  Social  Securitv  Act  (42 
U.S.C.  1302) 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  00.000.  State  Children's  Health 
Insurance  Program) 

Dated:  March  22.  2000. 
Nancy  Ann-Min  DeParle, 

Administrator.  Health  Care  Financing 
Administration. 

Dated:  March  28,  2000. 
Doiuia  E.  Shalala, 
Secretary. 
[PR  Doc.  00-12879  Filed  5-23-00:  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

(HCFA-2064  N] 
RIN  0938-AJ77 

State  Children's  Health  Insurance 
Program;  Final  Allotments  to  States, 
Commonwealths,  and  Territories  for 
Fiscal  Years  1998  and  1999 

AGENCY:  Hualth  Cdrv  Financing 
Administration  (HCFA).  HHS. 
ACTION:  Notice 

SUMMARY:  This  notict!  sets  forth  tht!  final 
allotments  of  Federal  funding  available 
to  each  State,  Commonwealth  and 
Territory  for  fisi;al  vears  (FYs)  199H  anri 
1999  under  title  XXI  of  the  Social 
Security  Act  (the  Ac:t).  The  final 
allotments  are  the  same  as  the  reserved 
allotments  previously  published  in  the 
Federal  Register  on  February  8.  1999 

Established  by  section  4901  of  the 
Balanced  Budget  Act  of  1997  (Public 
Law  105-33).  title  XXI  of  the  Ac:t 
authorizes  payment  of  Federal  matching 
funds  to  States.  Commonwealths  and 
Territories  to  initiate  and  expand  health 
insurance  coverage  to  uninsured,  low- 
income  children  through  a  State 
Children's  Health  Insurance  Program 
(SCHIP),  an  expansion  of  a  State 
Medicaid  program,  or  a  combination  of 
both. 

Recent  legislation,  the  Medicare, 
Medicaid  and  SCHIP  Balanced  Budget 
Refinement  Act  (BBRA)  of  1999  (Public 
Law  106-113,  enacted  November  29, 
1999),  amended  title  XXI  of  the  Act  in 
part  by  modif\'ing  the  allotment 
formula,  effective  with  the  FY  2000 
allotments.  The  FY  1998  and  1999 
allotments  contained  in  this  notice  were 
determined  under  the  allotment  formula 
in  existence  prior  to  the  enactment  of 
Public  Law  106-113. 

ADDRESSES:  Copies:  To  order  copies  of 
the  Federal  Register  containing  this 
document,  send  your  request  to:  New 
(3rders.  Superintendent  of  Documents. 
P.O.  Box  37194,  Pittsburgh,  PA  1.5250- 
7954.  Specify  the  date  of  the  issue 
requested  and  enclose  a  check,  or  money 
order  payable  tt)  the  Superintendent  of 
Documents,  or  enclose  your  Visa  or 
Master  Card  number  and  expiration 
date.  Credit  card  orders  can  also  be 
placed  by  calling  the  order  desk  at  (202) 
.'.12-1800  or  by  faxing  to  (202)  512- 
2250.  The  cost  for  each  copy  is  $8.00. 
As  an  alternative,  you  can  view  and 
photocopy  the  Federal  Register 
document  at  most  libraries  designated 
as  Federal  Depository  Libraries  and  at 
many  other  public  and  academic 


libraries  thrf)ughout  the  country  that 
receive  the  Federal  Register 

This  Federal  Register  document  is 
also  available  from  the  Federal  Register 

online  databast;  through  GPC)  Access,  a 
service  of  the  U.S.  Government  Printing 
Office.  Free  public:  af:cess  is  available  on 
a  Wide  Area  Information  Server  (VVAIS) 
through  the  Internet  and  via 
asynchronous  dial-in   Internet  users  can 
access  the  database  by  using  the  World 
Wide  Web;  the  Superintendent  of 
Documents  home  page  address  is  http:/ 

/www. access. gpo. go v/su docs/,  by 

using  local  WAIS  client  software,  or  by 
telnet  to  swais.access.gpo.gov,  then 
login  as  guest  (no  password  required) 
Dial-in  users  should  use 
communications  software  and  modem 
to  c:all  (202)  512-lHfil:  type  swais,  then 
login  as  guest  (no  password  required) 
FOR  FURTHER  INFORMATK)N  CONTACT: 
Richard  Strauss,  (410)  786-2019. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  reserved  FY  1998  allotments  were 
originally  published  on  September  12, 
1997  in  the  Federal  Register  (62  FR 
48098).  On  February  8.  1999,  revised 
reserved  FY  1998  allotments  and 
reserved  FY  1999  allotments  were 
published  in  the  Federal  Register  (64 
FR  6102).  The  allotments  were 
originally  published  as  reserved  because 
not  all  States,  Commonwealths,  and 
Territories  had  submitted  and  had  State 
c;hild  health  plans  approved  bv  HCFA. 
Final  allotments  may  only  be  provided 
to  those  with  approved  plans.  For 
purposes  of  planning  and  budgeting,  the 
reserved  FYs  1998  and  1999  allotments 
were  calculated  as  if  all  States. 
Commonwealths  and  Territories  had 
approved  State  child  health  plans. 

Public  Law  105-174,  enacted  on  May 
1,  1998,  provides  that  for  purposes  of 
the  calculation  of  allotments,  a  State 
child  health  plan  approved  by  HCFA  on 
or  after  October  1,  1998,  and  before 
October  1,  1999,  must  be  treated  as 
having  been  approved  for  both  FYs  1998 
and  1999.  Because  all  States, 
Commcjnwealths,  and  Territories  had 
approved  plans  prior  to  the  end  of  FY 
1999.  the  final  FYs  1998  and  1999 
SCHIP  allotments  are  available  to  all  of 
them  and  are.  therefore,  the  same  as  the 
reserved  allotments  published  on 
February  8,  1999. 

While  none  of  the  provisions  of 
Public  Law  106-113  take  effect 
retroactively,  one  provision  of  the 
legislation  is  incorporated  into  this 
notice  due  to  the  fact  that  the  new 
legislation  was  enacted  prior  to  the 
publication  of  this  final  notice. 
Specifically,  section  704  of  the  BBRA  of 


1999  requires  that  the  program  enacted 
by  title  XXI  of  the  Act  be  referred  to 
exclusively  as   "SCHIP  "  rather  than 
■CHIP  "  and  that  the  term   "State 
children's  health  insurance  program"  be 
substituted  for  "children's  health 
insurance  program."  This  provision 
applies  to  the  .Secretary  of  the  LIS. 
Department  of  Health  and  Human 
.Services,  as  well  as  any  other  Federal 
officer  or  employee,  in  any  publication 
or  other  official  communicatiim. 

II.  Purpose  of  This  Notice 

This  notice  sets  forth  the  final 
allotments  of  Federal  funding  available 
to  eai  1  Statt!,  Commonwealth  and 
Territory  for  fiscal  vears  (FYs)  1998  and 
1999  under  title  XXI  of  the  Social 
.Security  .^ct.  Final  allotmtmts  for  a 
fiscal  year  are  available  to  matf:h 
expenditures  under  an  approved  State 
child  health  plan  for  three  fiscal  vears. 
including  the  year  for  which  the  final 
allotment  was  provided.  Federal  funds 
appropriiited  for  title  XX!  are  limited, 
and  the  law  specifies  a  formula  to 
divide  the  total  annual  appropriation 
into  individual  allotments  available  for 
each  State.  Commonwealth  and 
Territory  with  an  approved  child  health 
plan,  as  described  under  section  HI  of 
the  February  8.  1999  Federal  Register 
notice  (64  FR  6102). 

Section  2104(b)  of  the  Act  indicates 
that  "the  Secretary'  shall  allot  to  each 
State  *  *  *  with  a  State  child  health  plan 
approved  under  this  title."  This 
language  require?  States. 
Commonwealths,  and  Territories  to 
have  an  approved  State  child  health 
plan  for  the  fiscal  year  in  order  for  the 
Secretary  to  provide  an  allotment  for 
that  fiscal  year.  If  a  State. 
Commonwealth,  or  Territory'  does  not 
have  an  approved  State  child  health 
plan  for  that  fiscal  year,  the  amount  of 
their  reserved  cdlotment  would  be 
unavailable  to  them  and  would  be 
allotted  to  those  with  approved  State 
child  health  plans.  On  September  8, 
1999.  the  last  two  States  seeking 
approval  for  their  State  child  health 
plans  were  granted  approval.  Since  all 
States,  Commonwealths,  and  Territories 
had  approved  plans  prior  to  the  end  of 
FY  1999,  this  notice  merely  republishes 
as  final  the  same  FYs  1998  and  1999 
allotments  that  were  originally 
published  as  reserved  allotments  in  the 
Februarv'  8.  1999  Federal  Register 
notice. 

We  issued  a  proposed  rule  on  March 
4.  1999  in  Federal  Register  (64  FR 
10412).  on  the  requirements  for  the 
allotment  and  payment  process  under 
title  XXI.  The  allotments  set  forth  in  this 
notice  were  calculated  in  accordance 
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with  the  process  set  forth  in  that 
proposed  rule. 

For  informational  purposes,  we  are 
republishing  the  FYs  1998  and  1999 
allotment  charts  below,  which  are  the 
same  as  those  published  in  the  February 
8,  1999  notice. 

III.  Table  of  State  Children's  Health 
Insurance  Program  Final  Allotments  for 
FYs  1998  and  1999 

Key  to  Tables  I  and  II 

Column/Description 

Column  A  =  Name  of  State. 
Commonwealth,  or  Territory. 

Column  B  =  Number  of  Children.  The 
Number  of  Children  for  each  State 
(provided  in  thousands)  was  determined 
and  provided  by  the  Bureau  of  the 
Census  based  on  the  arithmetic  average 
of  the  number  of  low-income  children 
and  low-income  children  with  no  health 
insurance  as  calculated  from  the  1994. 
1995,  and  1996  March  supplements  to 
the  Current  Population  Survey,  as 
adjusted  in  August  1998.  These  data 
represent  the  number  of  people  in  each 
State  under  19  years  of  age  whose 
family  income  is  at  or  below  200 
percent  of  the  poverty  threshold 
appropriate  for  that  family,  and  who  are 
reported  to  be  not  covered  by  health 
insurance.  The  Number  of  Children  for 
each  State  was  developed  by  the  Bureau 
of  the  Census  based  on  the  standard 


methodology  used  to  determine  official 
poverty  status  and  uninsured  status  in 
their  annual  Current  Population  Surveys 
on  these  topics.  For  FYs  1998  and  1999. 
the  Number  of  Children  is  equal  to  the 
number  of  low-income  children  in  each 
State  with  no  health  insurance  for  the 
fiscal  year. 

Column  C=State  Cost  Factor.  The 
State  Cost  Factor  for  a  State  is  equal  to 
the  sum  of:  .15.  and  .85  multiplied  by 
the  ratio  of  the  annual  average  wages  in 
the  health  industry  per  employee  for  the 
State  to  the  annual  wages  per  employee 
in  the  health  industry  for  the  50  States 
and  the  District  of  Columbia.  The  State 
Cost  Factor  for  each  State  was 
calculated  based  on  such  wage  data  for 
each  State  as  reported,  determined,  and 
provided  to  HCFA  by  the  Bureau  of 
Labor  Statistics  in  the  Department  of 
Labor  for  1993,  1994,  and  1995. 

Column  D=Product.  The  Product  for 
each  State  was  calculated  by 
multiplying  the  Number  of  Children  in 
Column  B  by  the  State  Cost  Factor  in 
Column  C.  The  sum  of  the  Products  for 
all  50  States  and  the  District  of 
Columbia  is  below  the  Products  for  each 
State  in  Column  D.  The  Product  for  each 
State  and  the  sum  of  the  Products  for  all 
States  provides  the  basis  for  allotment  to 
States. 

Colunm  E=Percent  Share  of  Total. 
This  is  the  calculated  percentage  share 
for  each  State  of  the  totd  allotment 


available  to  the  50  States  and  the 
District  of  Columbia.  The  Percent  Share 
of  Total  is  calculated  as  the  ratio  of  the 
Product  for  each  State  in  Column  D  to 
the  sum  of  the  products  for  all  50  States 
and  the  District  of  Columbia  below  the 
Products  for  each  State  in  Column  D 

Column  F=.\llotment.  This  is  the 
State  Child  Health  Program  allotment 
for  each  State.  Commonwealth,  or 
Territorv'.  For  each  of  the  50  States  and 
the  District  of  Columbia,  this  is 
determined  as  the  Percent  Share  of  Total 
in  Column  E  for  the  State  multiplied  by 
the  total  amount  available  for  allotment 
for  the  50  States  and  the  District  of 
Columbia  for  the  fiscal  year. 

For  each  of  the  Commonwealths  and 
Territories,  the  allotment  is  determined 
as  the  Percent  Share  of  Total  in  Column 
E  multiplied  by  the  total  amount 
available  for  allotment  to  the 
Commonwealths  and  Territories.  For  the 
Commonwealths  and  Territories,  the 
Percent  Share  of  Total  in  Column  E  is 
specified  in  section  2104(c)  of  the  Act. 
For  FY  1999.  the  Commonwealths  and 
Territories  were  allotted  an  additional 
$32  million,  which  is  added  to  the  total 
allotment  available  to  them  for  FY  1999. 
determined  by  the  formula  described 
above.  The  total  amount  is  then  allotted 
to  the  Commonwealths  and  Territories 
according  to  the  percentages  specified 
in  section  2104  of  the  Act. 
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Total  •mount  avaiisbl*  for  aliotmant  to  the  50  Stataa  and  tfia  Diatrict  of  Cotombia  i«  $4,224,262,500;  iflmmm^a  a*  tha 

fiscal  year  appropriation  ($4,295,000,000)  reduced  by  the  total  amount  available  for  allotnient  to  the  Commonwealtha  and 

Temtorte*  ($10,737,500)  and  amount*  for  Special  Oiabete*  Grant*  ($60,000,000)  under  aection*  4921  and  4022  of  BBA 

Toul  amount  available  for  aliotmant  to  the  Commonwealth*  and  Temtorie*  i*  $10,737,500;  determined  a*  25  percent  of 

the  fiacal  year  appropnation  ($4,295,000,000) 

Percent  share  of  total  amount  available  for  allotment  to  the  Commonvi^alth*  and  Terrttortes  is  a*  *peclfied  m 

section  2104(c)  of  the  Social  Security  Act 
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FOOTNOTtS 

(1)  Total  amount  avaHebte  for  allotment  to  the  50  Stales  and  the  District  of  Columbia  is  $4,204,312,500;  determined  as  the 
fiscal  year  appropriation  ($4,275,000,000)  reduced  by  the  total  amount  avaiial>le  for  allotment  to  the  Commonwealths  and 
Territories  ($10,687,500)  and  amounts  for  Special  Diabetes  Grants  ($60,000,000)  urtder  sections  4921  and  4922  of  BBA 

(2)  Total  amount  avaMalM  for  allotment  to  the  Commonwealths  and  Territories  is  $42,687,500;  determined  as  $10,687,500 
(.25  percent  of  $4,275,000,000.  the  fiscal  year  appropriation)  plus  $32,000,000 

(3)  Percent  share  of  total  amount  available  for  allotment  to  tfie  Commonwealths  and  Territories  is  as  specified  in 
section  2104(c)  of  the  Social  Security  Act 
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ni.  Impact  Statement 

HCFA  has  examined  the  impact  of 
this  notice  as  required  by  Executive 
Order  12866.  Executive  Order  12866 
directs  agencies  to  assess  all  costs  and 
benefits  of  available  regulatory 
alternatives  and,  when  rules  are 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic 
environments,  public  health  and  safety, 
other  advantages,  distributive  impacts, 
and  equity).  We  believe  that  this  notice 
is  consistent  with  the  regulatory 
philosophy  and  principles  identified  in 
the  Executive  Order.  The  formula  for  the 
allotments  is  specified  in  the  statute. 
Since  the  formula  is  specified  in  the 
statute,  we  have  no  discretion  in 
determining  the  allotments. 

The  Unfunded  Mandates  Reform  Act 
of  1995  requires  that  agencies  prepare 
an  assessment  of  anticipated  costs  and 
benefits  before  publishing  any  notice 
that  may  result  in  an  expenditure  in  any 
year  by  State,  local,  and  tribal 
govenmients,  in  the  aggregate,  or  by  the 
private  sector,  of  $100,000,000  or  more 
(adjusted  each  year  for  inflation). 
Because  participation  in  the  SCHIP 
program  on  the  part  of  States  is 
voluntary,  any  payments  and 
expenditures  States  make  or  incur  on 
behalf  of  the  program  that  are  not 
reimbursed  by  the  federal  government 
are  made  voluntarily.  This  notice  will 
not  create  unfunded  mandate  on  States, 
tribal  or  local  governments.  Therefore, 
we  are  not  required  to  perform  an 
assessment  of  the  costs  and  benefits  of 
these  regulations 

Under  Executive  Order  12612, 
Federalism,  we  have  reviewed  this 
notice  and  determined  that  it  does  not 
significantly  affect  States'  rights,  roles, 
and  responsibilities.  Low-income 
children  will  benefit  from  payments 
under  this  program  through  increased 
opportunities  for  health  insurance 
coverage. 

We  believe  this  notice  has  an  overall 
positive  impact  by  informing  Slates, 
Commonwealths,  and  Territories  of  the 
extent  to  which  they  are  permitted  to 
expend  funds  under  their  State  child 
health  plans  using  their  FYs  1998  and 
1999  allotments. 

In  accordance  with  the  provisions  of 
Executive  Order  128B6.  this  notice  was 
reviewed  by  the  Office  of  Management 
and  Budget. 

(.Section  1  lo;;  of  the  Soci.il  SfMiiritv  .^l  I  (42 
U.S.C.  1302) 

(Oataldg  ot  KfdtT.il  Diiiiu'stu   .AssisLiiu  •• 
Program  No  01). 000.  .State  Cluliirens  Health 
Insurance  ProgramI 


Dated:  Marrh  22.  2000. 
Nancy-Ann  Min  DeParle, 

Administrator.  Hfiilth  Carp  Financing, 
Administnition 

Dated:  Marc  h  27.  2000. 
Donna  E.  Shalala. 
SecTviary 

IFR  n.H    00-12880  Filed  .S-23-00;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

[HCFA-2067-N] 
RIN0938-AJ94 

State  Children's  Health  insurance 
Program;  Final  Allotments  to  States, 
ttM  District  of  Columbia,  and  U.S. 
Territories  and  Commonwealths  for 
FIscai  Year  2000 

AGENCY:  Health  Care  Financing 
Administration  (HCFA).  HHS. 
action:  Notice. 

SUMMARY:  This  notice  sets  forth  the  final 
allotments  of  Federal  funding  available 
to  each  State,  the  District  of  Columbia, 
and  each  U.S.  Territ(jry  and 
Commonwealth  for  fiscal  year  (FY)  2000 
under  title  XXI  of  the  Social  Security 
Act  (the  Act). 

Established  by  sec:tion  4901  of  the 
Balanced  Budget  Act  (BBA)  of  1997 
(Public  Law  105-33),  title  XXI  of  the  Act 
authorizes  payment  of  Federal  matching 
funds  to  States,  the  District  of  Columbia, 
and  U.S.  Territories  and 
Commonwealths  to  initiate  and  expand 
health  insurance  coverage  to  uninsured, 
low-income  children  under  a  new  State 
Children's  Health  Insurance  Program 
(SCHIP).  States  may  implement  SCHIP 
through  a  separate  State  program  under 
title  XXI,  an  expansion  of  a  State 
Medicaid  program  under  title  XIX,  or  a 
combination  of  both.  Recent  legislation, 
the  Medicare.  Medicaid  and  SCHIP 
Balanced  Budget  Refinement  Act 
(BBRA)  of  1999  (Public  Law  106-113, 
enacted  November  29.  1999),  amended 
title  XXI  of  the  Act  in  part  by  modifying 
the  SCHIP  allotment  formula  effective 
with  the  FY  2000  allotments.  The  FY 
2000  allotments  contained  in  this  notice 
were  determined  under  the  new  SCHIP 
allotment  formula. 

ADDRESSES:  Copies:  To  order  copies  of 
the  Federal  Register  containing  this 
document,  send  your  request  to:  New 
Orders,  Superintendent  of  Documents, 
P  ()  Box  37194.  Pittsburgh.  PA  15250- 
7954.  Specify  the  date  of  the  issue 
requested  and  enclose  a  check  or  money 


order  payable  to  the  Superintendent  of 
Documents,  or  enclose  your  Visa  or 
Master  Card  number  and  expiration 
date.  Credit  card  orders  can  also  be 
placed  by  calling  the  order  desk  at  (202) 
512-1800  or  by  faxing  to  (202)  512- 
2250.  The  cost  for  each  copy  is  $8.00. 
As  an  alternative,  you  can  view  and 
photocopy  the  Federal  Register 
document  at  most  libraries  designated 
as  Federal  Depository  Libraries  and  at 
many  other  public  and  academic 
libraries  throughout  the  country  that 
receive  the  Federal  Register. 

This  Federal  Register  document  is 
also  available  from  the  Federal  Register 
online  database  through  GPO  Access,  a 
service  of  the  U.S.  Government  Printing 
Office.  Free  public  access  is  available  on 
a  Wide  Area  Information  Server  (WAIS) 
through  the  Internet  and  via 
asynchronous  dial-in.  Internet  users  can 
access  the  database  by  using  the  World 
Wide  Web;  the  Superintendent  of 
Documents  home  page  address  is  http:/ 
/www. access. gpo.gov/su_docs/,  by 
using  local  WAIS  client  software,  or  by 
telnet  to  swais.access.gpo.gov,  then 
login  as  guest  (no  password  required). 
Dial-in  users  should  use 
communications  software  and  modem 
to  call  (202)  512-1661;  type  swais,  then 
login  as  guest  (no  password  required). 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Strauss,  (410)  786-2019 
SUPPtEMENTARY  INFORMATION: 

I.  Purpose  of  This  Notice 

This  notice  sets  forth  the  allotments 
available  to  each  State,  the  District  of 
Columbia,  and  each  U.S.  Territory  and 
Commonwealth  for  FY  2000  under  title 
XXI  of  the  Social  Security  Act  (the  Act). 
In  prior  years,  we  published  "reserved" 
allotments  at  the  beginning  of  the  fiscal 
year  and  then  "final"  allotments  at  some 
later  time,  because  it  was  not  certain  at 
the  beginning  of  the  fiscal  year  that 
every  State,  the  District  of  Columbia, 
and  every  U.S.  Territory  and 
Commonwealth  would  qualify  for  an 
allotment.  As  we  explain  below,  each 
State,  the  District  of  Columbia,  and  each 
U.S.  Territory  and  Commonwealth  has 
now  qualified  for  an  allotment  by 
having  an  approved  State  child  health 
plan  for  the  fiscal  year.  Therefore, 
publication  of  "reserved"  allotments  is 
not  necessary. 

Final  allotments  for  a  fiscal  year  are 
available  to  match  expenditures  under 
an  approved  State  child  health  plan  for 
three  fiscal  years,  including  the  year  for 
which  the  final  allotment  was  provided. 
Federal  funds  appropriated  for  title  XXI 
are  limited,  and  the  law  specifies  a 
formula  to  divide  the  total  annual 
appropriation  into  individual  allotments 
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available  for  each  State,  the  District  of 
Columbia,  and  each  U.S.  Territory  and 
Commonwealth  with  an  approved  child 
health  plan.  The  allotment  formula 
outlined  in  title  XXI  has  been  modified 
with  the  enactment  of  Public  Law  106- 
113  on  November  29.  1999.  as  described 
under  section  II  of  this  notice. 

Section  2104(b)  of  the  Act  indicates 
that  "the  Secretary  shall  allot  to  each 
State  *    *   *  with  a  State  child  health 
plan  approved  under  this  title,"  This 
language  requires  States,  the  District  of 
Columbia,  and  U.S.  Territories  and 
Commonwealths  to  have  an  approved 
child  health  plan  for  the  fiscal  year  in 
order  for  the  Secretary  to  provide  an 
allotment  for  that  fiscal  year.  All  States, 
the  District  of  Columbia,  and  U.S. 
Territories  and  Commonwealths  had 
approved  plans^prior  to  the  end  of  FY 
1999. 

n.  Methodology  for  Determining  Final 
Allotments  for  States,  the  District  of 
Columbia,  and  U.S.  Territories  and 
Commonwealths 

This  notice  specifies  in  the  Table 
under  section  III.  the  final  FY  2000 
allotments  available  to  individual 
States,  the  District  of  Columbia,  and 
U.S.  Territories  and  Commonwealths  for 
child  health  assistance  expenditures 
under  approved  State  child  health 
plans.  As  discussed  below,  the  FY  2000 
final  allotments  have  been  calculated  to 
reflect  the  way  title  XXI.  as  amended  by 
the  new  Pubhc  Law  106-113,  prescribes 
the  process  for  determining  an  allotment 
amount  for  each  State,  the  District  of 
Columbia,  and  each  U.S.  Territory  and 
Commonwealth.  As  a  result  of  the 
recent  changes  to  the  allotment  formula, 
the  calculation  of  the  allotments  for  FY 
2000  and  subsequent  fiscal  years  differs 
from  the  way  the  FY  1998  and  FY  1999 
allotments  were  calculated  for  the  first 
two  years  of  the  program. 

We  have  applied  the  statutory  formula 
specified  in  section  2104(b)  of  the  Act. 
as  modified  by  section  701  of  the  BBRA 
of  1999.  to  calculate  the  final  allotments 
for  FY  2000.  as  discussed  below.  The 
recent  legislative  changes  will  reduce 
the  variability  of  individual  State 
allotments  from  year  to  year  and  over  a 
number  of  years.  The  new  formula 
results  in  more  stable  federal  allotments, 
which  may  permit  States  to  more 
effectively  plan  and  budget  their  State 
programs. 

Section  2104(a)  of  title  XXI  provides 
that,  for  purposes  of  providing 
allotments  to  the  50  States  and  the 
District  of  Columbia,  the  following 
amounts  are  appropriated:  $4,295 
billion  for  FY  1998:  $4,275  billion  for 
each  fiscal  year  FY  1999  through  FY 
2001;  $3,150  billion  for  each  FY  2002 


through  2004:  $4,050  billion  for  each  FY 
2005  through  2006  and  $5  billion  for  FY 
2007.  However,  under  section  2104(c)  of 
the  Act,  0.25  percent  of  the  total  amount 
appropriated  each  year  is  available  for 
allotment  to  the  U.S.  Territories  and 
Commonwealths  of  Puerto  Rico,  Guam, 
the  Virgin  Islands,  American  Samoa, 
and  the  Northern  Mariana  Islands.  The 
total  amounts  are  allotted  to  the  U.S. 
Territories  and  Commonwealths 
according  to  the  following  percentages: 
Puerto  Rico,  91.6  percent;  Guam.  3.5 
percent;  the  Virgin  Islands.  2.6  percent; 
American  Samoa,  1.2  percent;  and  the 
Northern  Mariana  Islands,  1.1  percent. 

Section  702  of  the  BBRA  of  1999, 
provides  for  additional  funds  available 
for  allotment  only  to  the  U.S.  Territories 
and  Commonwealths  for  fiscal  years 
2000  to  2007.  Under  this  new  provision, 
an  additional  $34.2  million  is  made 
available  for  allotment  to  the  U.S. 
Territories  and  Commonwealths  in 
fiscal  years  2000  and  2001;  $25.2 
million  in  fiscal  years  2002  through 
2004;  $32.4  million  for  fiscal  years  2005 
and  2006;  and  $40  million  for  fiscal  year 
2007.  Therefore,  the  total  amount 
available  for  allotment  to  the  U.S. 
Territories  and  Commonwealths  in  FY 
2000  is  $44,887,500  (that  is,  $34,200,000 
plus  $10,687,500  (.25  percent  of  the  FY 
2000  appropriation  of  $4,275,000,000)). 

Furthermore,  under  sections  4921  and 
4922  of  Public  Law  105-33,  the  total 
amount  available  for  allotment  to  the  50 
States  and  the  District  of  Columbia  is 
reduced  by  an  additional  total  of 
$60,000,000;  $30,000,000  to  Public 
Health  Service  for  a  special  diabetes 
research  program  for  children  with  Type 
I  diabetes,  and  $30  million  for  special 
diabetes  programs  for  Indians.  The 
diabetes  programs  are  funded  from  FYs 
1998  through  2002  only. 

Therefore,  the  total  amount  available 
nationally  for  allotment  for  the  50  States 
and  the  District  of  Columbia  for  FY  2000 
was  determined  in  accordance  with  the 
following  formula: 

AT=S2l04<a) T  2104(c) D4921 D4922 

AT=Total  amount  available  for 
allotment  to  the  50  States  and  the 
District  of  Columbia  for  the  fiscal 
year. 

S2io4(ii)=Total  appropriation  for  the 
fiscal  year  indicated  in  section 
2104(a)  of  the  Act.  For  FY  2000,  this 
is  $4,275,000,000. 

T2io4(i.)=Total  amount  available  for 
allotment  for  the  U.S.  Territories 
and  Commonwealths;  determined 
under  section  2104(c)  of  the  Act  as 
0.25  percent  of  the  total 
appropriation  for  the  50  States  and 
the  District  of  Columbia.  For  FY 
2000.  this  is:  .0025  x 


$4,275,000,000=810.687,500 
D4y2 1  =  Amount  of  grant  for  research 
regarding  Type  I  Diabetes  under 
section  4921  of  the  Balanced  Budget 
Act  of  1997.  This  is  $30,000,000  for 
each  of  the  fiscal  years  1998 
through  2002. 
D4922=Amount  of  grant  for  diabetes 
programs  for  Indians  under  section 
4922  of  the  BBA.  This  is 
$30,000,000  for  each  of  the  fiscal 
years  1998  through  2002.  Therefore, 
for  FY  2000  the  total  amount 
available  for  allotment  to  the  50 
States  and  the  District  of  Columbia 
is  $4,204,312,500.  This  was 
determined  as  follows: 
at($4,204,312.500)  =  S2i(>4,a, 
($4.275.000.000)— T2io4<c) 
($10.687,500)— D4921 
($30.000.000)— 4922($30.000.000) 
For  purposes  of  the  following 
discussion,  the  term  "State,"  as  defined 
in  section  2104{b)(l)(D)(ii)  of  the  Act, 
"means  one  of  the  50  States  or  the 
District  of  Columbia." 

Public  Law  106-113  amended  title 
XXI  such  that,  beginning  with  FY  2000, 
the  determination  of  the  Number  of 
Children  for  a  fiscal  year  is  based  on  the 
three  most  recent  March  supplements  to 
the  Current  Population  Survey  (CPS)  of 
the  Bureau  of  the  Census  before  the 
beginning  of  the  calendar  year  in  which 
the  fiscal  year  begins.  Similarly,  the 
determination  of  the  State  Cost  Factor  is 
based  on  the  Annual  Average  Wages  Per 
Employee  in  the  health  services 
industry,  whicl^is  determined  by  the 
most  recent  three  years  of  such  wage 
data  reported  by  the  Bureau  of  Labor 
Statistics  of  the  Department  of  Labor 
prior  to  the  beginning  of  the  calendar 
year  in  which  the  fiscal  year  begins. 

Therefore,  for  FY  2000  and 
subsequent  fiscal  years,  we  will  use  the 
most  recent  official  data  from  the 
Bureau  of  the  Census  and  Bureau  of 
Labor  Statistics,  respectively,  available 
prior  to  January  1  of  the  calendar  year 
in  which  the  fiscal  year  begins. 
Specifically,  in  determining  the  FY  2000 
allotments  in  this  notice,  we  utilized  the 
most  recent  data  available  fi-om  the 
Bureau  of  the  Census  and  the  Bureau  of 
Labor  Statistics  prior  to  January'  1,  1999, 
because  FY  2000  begins  on  October  1 , 
1999  in  calendar  year  1999.  This  is  a 
change  from  the  first  two  years  of  the 
program,  in  which  the  Number  of 
Children  and  the  State  Cost  Factor  were 
based  on  the  most  recent  data  available 
before  the  beginning  of  the  fiscal  year. 

Number  of  Children 

Section  701(a)(1)  of  the  BBRA  of  1999 
accelerated  the  phase-in  of  the  blend  of 
the  numbers  of  uninsured  low-income 
children  and  low-income  children 
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specified  in  the  statute,  which  ar»>  used 
in  determining  the  Number  of  Children 
factor.  Prior  to  this  legislative  change, 
the  Number  of  Children  for  FYs  1998 
through  2000  would  have  been  based  on 
the  total  number  of  low-income 
uninsured  children  in  the  State.  As  a 
result  of  the  legislative  change,  the  total 
number  of  uninsured  low-income 
children  in  the  State  is  only  used  for 
determining  the  Number  of  Children 
factor  for  FYs  1998  and  1999.  Under  the 
legislation,  for  FY  2000  the  Number  of 
Children  is  now  calculated  as  the  sum 
of  75  percent  of  the  number  of  low- 
income,  uninsured  children  in  the  State, 
and  25  percent  of  the  number  of  low- 
income  children  in  the  State.  For  FY 
2001  and  succeeding  years  through  FY 
2007,  the  Number  of  Children  is 
calculated  as  the  sum  of  50  percent  of 
the  number  of  low-income,  uninsured 
children  in  the  State,  and  50  percent  of 
the  number  of  low-income  children  in 
the  State. 

The  Number  of  Children  factor  for 
each  State  is  developed  by  the  Bureau 
of  the  Census  based  on  the  standard 
methodology  used  to  determine  official 
poverty  status  and  uninsured  status  in 
the  annual  CPS  on  these  topics.  As  part 
of  a  continuing  formal  process  between 
HCFA  and  the  Bureau  of  the  Census, 
each  fiscal  year  HCFA  obtains  the 
Number  of  Children  d^ta  officially  from 
the  Bureau  of  the  Census 

Under  section  2104(b)(2)(B)  of  the 
Act,  as  amended  by  section  701(a)(3)  of 
the  BBRA  of  1999,  in  determining  the 
FY  2000  final  allotment^,  the  Number  of 
Children  for  each  State  (provided  in 
thousands)  was  determined  and 
provided  by  the  Bureau  of  the  Census 
based  on  the  arithmetic  average  of  the 
number  of  low-income  children  and 
low-income  children  with  no  health 
insurance  as  calculated  from  the  three 
most  recent  March  supplements  to  the 
CPS  officially  available  from  the  Bureau 
of  the  Census  before  the  beginning  of 
the  1999  calendar  year.  In  particular, 
through  December  31.  1998.  the  most 
recent  official  data  available  from  the 
Bureau  of  the  Census  on  the  numbers  of 
children  were  data  from  the  three  March 
CPSs  conducted  in  March  1996.  1997, 
and  1998. 

State  Cost  Factor 

The  State  Cost  Factor  is  based  on 
annual  average  wages  in  the  health 
services  industry  in  the  State.  The  State 
Cost  Factor  for  a  State  is  equal  to  the 
sum  of:  .15,  and  .85  multiplied  by  the 
ratio  of  the  annual  average  wages  in  the 
health  industry  per  employee  for  the 
State  to  the  annual  wages  per  employee 
in  the  health  industry  for  the  50  States 
and  the  District  of  Columbia.  Under 


section  2104(b)(3)(B)  of  the  Act,  as 
amended  by  section  701(a)(4)  of  the 
BBRA  of  1999,  the  State  Cost  Factor  for 
each  State  for  a  fiscal  year  is  calculated 
based  on  the  average  of  the  annual 
wages  for  employees  in  the  health 
industn,'  for  each  State  as  reported, 
determined,  available  as  final,  and 
provided  to  HCFA  by  the  Bureau  of 
Labor  Statistics  (BLS)  in  the  Department 
of  Labor  for  each  of  the  most  recent 
three  years  available  before  the 
beginning  of  the  calendar  year  in  which 
the  fiscal  year  begins.  For  example,  FY 
2000  begins  on  October  1,  1999.  that  is. 
FY  2000  begins  during  calendar  year 
1999.  Therefore,  the  State  cost  factor  for 
FY  2000  would  be  based  on  the  most 
recent  three  years  of  BLS  data  available 
as  final  before  January  1,  1999  (the 
beginning  of  the  calendar  year  in  which 
FY  2000  begins),  that  is,  it  would  be 
based  on  the  BLS  data  available  as  final 
through  December  31,  1998.  In 
accordance  with  these  requirements,  we 
used  the -final  State  Cost  Factor  data 
available  ft-om  BLS  for  1994,  1995,  and 
1996  in  calculating  the  FY  2000  final 
allotments. 

The  State  Cost  Factor  is  determined 
based  on  the  calculation  of  the  ratio  of 
each  State's  average  annual  wages  in  the 
health  industry  to  the  National  average 
annual  wages  in  the  health  care 
industry.  In  order  for  the  National 
average  to  appropriately  reflect  the 
State-specific  suppressed  data,  HCFA 
calculated  the  National  average  wages 
directly  from  the  State-specific  data 
provided  by  BLS.  This  was  necessar>' 
because,  dur  'o  the  Privacy  Act,  BLS  is 
required  to  suppress  certain  State- 
specific  data  in  providing  HCFA  with 
the  State-specific  average  wages  per 
health  services  industry  employee.  As 
part  of  a  continuing  formal  process 
between  HCFA  and  the  BLS,  each  fiscal 
year  HCFA  obtains  these  wage  data 
officially  from  the  BLS. 

Under  section  2104(b)(4)  of  the  Act,  as 
amended  by  section  701(a)(2)  of  the 
BBRA  of  1999.  each  State  and  the 
District  of  Columbia  is  allotted  a 
"proportion"  of  the  total  amount 
available  nationally  for  allotment  to  the 
States.  The  term  "proportion"  is  defined 
in  section  2104(b)(4)(D)(i)  of  the  Act  and 
refers  to  a  State's  share  of  the  total 
amount  available  for  allotment.  In  order 
for  the  entire  total  amount  available  to 
be  allotted  to  the  States,  the  sum  of  the 
proportions  for  all  States  must  exactly 
equal  one.  Under  the  statutory 
definition,  a  State's  proportion  for  a 
fiscal  year  is  equal  to  the  State's 
allotment  for  the  fiscal  year  divided  by 
the  total  amount  available  nationally  for 
allotment.  In  general,  a  State's  allotment 
for  a  fiscal  year  is  calculated  by 


multiplying  the  State's  proportion  for 
the  fiscal  year  by  the  national  total 
amount  available  for  allotment  for  that 
fiscal  year  in  accordance  with  the 
following  formula: 
SA,  =  P,  X  Ai 
SA,  =  Allotment  for  a  State  or  District 

of  Columbia  for  a  fiscal  year. 
P,  =  F*roportion  for  a  State  or  District 

of  Columbia  for  a  fiscal  year. 
AT  =  Total  amount  available  for 

allotment  to  the  50  States  and  the 

District  of  Columbia  for  the  fiscal 

year.  For  FY  2000.  this  is 

$4,204,312,500. 
In  accordance  with  the  statutory 
formula  for  determining  allotments,  the 
State  proportions  are  determined  under 
two  steps,  which  are  described  below  in 
further  detail. 

Under  the  first  step,  each  State's 
proportion  is  calculated  by  multiplying 
the  State's  Number  of  Children  and  the 
State  Cost  Factor  to  determine  a 
"product  "  for  each  State.  The  products 
for  all  States  are  then  summed.  Finally, 
the  product  for  a  State  is  divided  by  the 
sum  of  the  products  for  all  States, 
thereby  yielding  the  State's  preadjusted 
proportion. 

Application  of  Floors  and  Ceilings 

Under  the  second  step,  which  was 
added  by  section  701(a)(2)  of  the  BBRA 
of  1999.  the  preadjusted  proportions  are 
subject  to  the  application  of  proportion 
floors,  ceilings  and  a  reconciliation 
process,  as  appropriate.  The  amended 
SCHIP  statute  specifies  three  proportion 
floors,  or  minimum  proportions,  that 
apply  in  determining  States'  allotments. 
The  first  proportion  floor  is  equal  to 
$2,000,000  divided  by  the  total  of  the 
amount  available  nationally  for  the 
fiscal  year.  For  FY  2000.  no  State's 
preadjusted  proportion  is  below  this 
floor.  The  second  proportion  floor  is 
equal  to  90  percent  of  the  allotment 
proportion  for  the  State  for  the  previous 
fiscal  year:  that  is.  a  State's  proportion 
for  a  fiscal  year  must  not  be  lower  than 
10  percent  below  the  previous  fiscal 
year's  proportion.  The  third  proportion 
floor  is  equal  to  70  percent  of  the 
allotment  proportion  for  the  State  for  FY 
1999;  that  is.  the  proportion  for  a  fiscal 
year  must  not  be  lower  than  30  percent 
below  the  FY  1999  proportion. 

Each  State's  allotment  proportion  for 
a  fiscal  year  is  limited  by  a  maximum 
ceiling  amount,  equal  to  145  percent  of 
the  States  proportion  for  FY  1999;  that 
is.  a  State's  proportion  for  a  fiscal  year 
must  be  no  higher  than  45  percent  above 
the  State's  proportion  for  FT  1999.  The 
floors  and  ceilings  are  intended  to 
minimize  the  fluctuation  of  State 
allotments  from  year  to  year  and  over 
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the  life  of  the  program.  Note,  the  floors 
and  ceilings  on  proportions  are  not 
applicable  in  determining  the 
allotments  of  the  U.S.  Territories  and 
Commonwealths;  they  receive  a  fixed 
percentage  specified  in  the  statute  of  the 
total  allotment  available  to  the  U.S. 
Territories  and  Conmion wealths. 

As  determined  under  the  first  step, 
which  is  applied  prior  to  the  application 
of  any  floors  or  ceilings,  the  sum  of  the 
proportions  for  all  the  States  and  the 
District  of  Columbia  will  be  equal  to 
exactly  one.  However,  the  application  of 
the  floors  and  ceilings  under  the  second 
step  may  change  the  proportions  for 
certain  States;  that  is,  some  States' 
proportions  may  need  to  be  raised  to  the 
floors,  while  other  States'  proportions 
may  need  to  be  lowered  to  the 
maximum  ceiling.  If  this  occurs,  the 
sum  of  the  proportions  for  all  States  and 
the  District  of  Columbia  may  not  exactly 
equal  one.  In  that  case,  the  statute 
requires  that  the  proportions  will  need 
to  be  adjusted,  imder  a  method  that  is 
determined  by  whether  the  sum  of  the 
proportions  is  greater  or  less  than  one. 

Tne  sum  of  the  proportions  woidd  be 
greater  than  one  if  the  application  of  the 
floors  and  ceilings  resulted  in  reusing 
the  proportions  of  some  States  (due  to 
the  floor)  to  a  greater  degree  than  the 
proportions  of  other  States  were 
lowered  (due  to  the  ceiling).  If,  after 
application  of  the  floors  and  ceiling,  the 
sum  of  the  proportions  is  greater  than 
one,  the  new  statute  requires  the 
Secretary  to  determine  a  maximum 
percentage  increase  limit,  which,  when 
applied  to  the  State  proportions,  would 
result  in  the  sum  of  the  proportions 
being  exactly  one. 

If.  after  the  application  of  the  floors 
and  ceiling,  the  sum  of  the  proportions 
is  less  than  one,  the  States'  proportions 
must  be  increased  in  a  "pro  rata" 
maimer  so  that  the  sum  of  the 
proportions  again  equals  one.  It  is  also 
possible,  although  unlikely,  that  the 
sum  of  the  proportions  (after  the 
applications  of  the  floors  and  ceilings) 
will  be  exactly  one,  and  therefore,  the 
proportions  would  require  no  further 
adjustment. 

Determination  of  Preadjusted 
Proportions 

Following  is  an  explanation  of  how 
HCFA  applied  the  two  State-related 
factors  specified  in  the  statute  to 
determine  the  States'  preadjusted 
proportions  for  FY  2000.  The  term 
"preadjusted."  as  used  here,  refers  to 
the  States'  proportions  prior  to  the 
application  of  the  floors  and  ceiling  and 
adjustments,  as  specified  in  the  BBRA  of 
1999.  The  determination  of  each  State 
and  the  District  of  Columbia's 


preadjusted  proportion  for  FY  2000  and 
subsequent  fiscal  years  is  in  accordance 
with  the  following  formula: 
PP,  =  (C,xSCF,)/I(C,xSCF,) 
PPi  =  Preadjusted  proportion  for  a 
State  or  District  of  Columbia  for  a 
fiscal  year. 
C,  =  Number  of  children  in  a  State 
(Section  2104(b){l)(A)(I))  for  a  fiscal 
year.  This  number  is  based  on  the 
number  of  low-income  children  for 
a  State  for  a  fiscal  year  and  the 
number  of  low-income  iminsured 
children  for  a  State  for  a  fiscal  year 
coverage  for  the  fiscal  year 
determined  on  the  basis  of  the 
arithmetic  average  of  the  number  of 
such  children  as  reported  and 
defined  in  the  three  most  recent 
March  supplements  to  the  Current 
Population  Siu^^ey  of  the  Bureau  of 
the  Census,  and  for  FY  2000  and 
subsequent  fiscal  years,  officially 
available  before  the  beginning  of  the 
calendar  year  in  which  the  fiscal 
year  begins.  (Section  2104(b)(2)(B) 
of  the  Act). 
For  fiscal  year  2000,  the  niunber  of 
children  is  equal  to  the  sum  of  75 
percent  of  the  nimiber  of  low-income 
uninsured  children  in  the  State  for  the 
fiscal  year  and  25  percent  of  the  niunber 
of  low-income  children  in  the  State  for 
the  fiscal  year.  For  fiscal  years  2001  and 
thereafter,  the  number  of  children  is 
equal  to  the  sum  of  50  percent  of  the 
number  of  low-income  uninsiued 
children  in  the  State  for  the  fiscal  yeeu' 
and  50  percent  of  the  number  of  low- 
income  children  in  the  State  for  the 
fiscal  year.  (Section  2104(b)(2)(A)  of  the 
Act). 

SCF,=Stote  cost  factor  for  a  State 
(Section  2104(b)(l)(A)(ii)of  the  Act).  For 
a  fiscal  year,  this  is  equal  to: 
.15-k.85x(W,/Wn) 
W,=The  annual  average  wages  per 
employee  for  a  State  for  such  year 
(Section  2104(b)(3)(A)(ii)(I)  of  the 
Act). 
Wn  =  The  annual  average  wages  per 
employee  for  the  50  States  and  the 
District  of  Columbia  (Section 
2104(b)(3)(A)(ii)(n)  of  the  Act). 
The  aimual  average  wages  per 
employee  for  a  State  or  for  all  States  and 
the  District  of  Columbia  for  a  fiscal  year 
is  equal  to  the  average  of  such  wages  for 
employees  in  the  health  services 
industry  (SIC  80),  as  reported  by  the 
Bureau  of  Labor  Statistics  of  the 
Department  of  Labor  for  each  of  the 
most  recent  three  years,  and  for  FY  2000 
and  subsequent  fiscal  years,  finally 
available  before  the  begiiming  of  the 
calendar  year  in  which  the  fiscal  year 
begins.  (Section  2104(b)(3)(B)  of  the 
Act). 


L(C,xSCF,)  =The  sum  of  the  products  of 
(C,  X  SCF,)  for  each  State  (Section 
2104(b)(1)(B)  of  the  Act). 

The  resulting  proportions  would  then 
be  subject  to  the  application  of  the 
floors  and  ceilings  specified  in  Public 
Law  106-113  and  reconciled,  as 
necessary,  to  eliminate  any  deficit  or 
surplus  of  the  allotments  because  the 
siun  of  the  proportions  was  either 
greater  than  or  less  than  one. 

Section  2104(e)  of  the  Act  requires 
that  the  amount  of  a  State's  allotment 
for  a  fiscal  year  be  available  to  the  State 
for  a  total  of  three  years,  the  fiscal  year 
for  which  the  State  child  health  plan  is 
approved  and  two  years  following. 
Section  2104(f)  of  die  Act  requires  the 
Secretary  to  establish  a  process  for 
redistribution  of  the  amoimts  of  States' 
allotments  that  are  not  expended  during 
the  three-year  period  to  States  that  have 
fully  expended  their  allotments. 

m.  Table  of  State  Children's  Health 
Insurance  Program  Final  Allotments  for 
FY  2000 

Key  to  Table 

Column/Description 

Column  A  =  Name  of  State, 
Conunonwealth,  or  Territory. 

Column  B  =  Number  of  Cnildren.  The 
Number  of  Children  for  each  State 
(provided  in  thousands)  was  determined 
and  provided  by  the  Bureau  of  the 
Census  based  on  the  arithmetic  average 
of  the  number  of  low-income  children 
and  low-income  iminsured  children, 
and  is  based  on  the  three  most  recent 
March  supplements  to  the  Current 
population  survey  of  the  Bureau  of  the 
Census  officially  available  before  the 
beginning  of  the  calendar  year  in  which 
the  fiscal  year  begins.  The  FY  2000 
allotments  were  based  on  the  1996, 
1997,  and  1998  March  supplements  to 
the  Current  Population  Survey.  These 
data  represent  the  nimiber  of  people  in 
each  State  imder  19  years  of  age  whose 
family  income  is  at  or  below  200 
percent  of  the  poverty  threshold 
appropriate  for  that  family,  and  who  are 
reported  to  be  not  covered  by  health 
insurance.  The  Number  of  Children  for 
each  State  was  developed  by  the  Bureau 
of  the  Census  based  on  the  standard 
methodology  used  to  determine  official 
poverty  status  and  uninsured  status  in 
their  annual  March  Current  Population 
Surveys  on  these  topics. 

For  FY  2000,  the  fJumber  of  Children 
is  equal  to  the  simi  of  75  percent  of  the 
number  of  low-income  uninsured 
children  in  the  State  and  25  percent  of 
the  number  of  low-income  children  in 
the  State.  For  FY  2001  and  succeeding 
years,  the  Number  of  Children  is  equal 
to  the  sum  of  50  percent  of  the  number 
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of  low-income  uninsured  children  in 
the  State  and  StJ  ptircent  of  tht;  nurnbt-r 
of  low-income  t:hildrcn  in  the  State 

Column  (;=State  Cost  Factcjr  The 
State  Cost  Factor  for  a  State  is  equal  to 
the  sum  of:    15.  and  .85  multiplied  by 
the  ratio  of  the  annual  average  wages  in 
the  health  industry  per  (miplovee  for  the 
State  to  the  annual  wages  per  employee 
in  the  health  industry'  for  the  50  States 
and  the  District  of  Columbia   The  State 
Cost  Factor  for  each  State  was 
calculated  based  on  such  final  wage 
data  for  each  State  as  reported, 
determined,  and  provided  to  HCFA  by 
the  BLS  in  the  Department  of  Labor  for 
each  of  the  most  recent  three  years 
before  the  beginning  of  the  calendar 
year  in  which  the  fiscal  year  begins.  The 
FY  2000  allotments  wore  based  on  final 
BLS  wage  data  for  1994.  1995.  and  1996. 

Column  D=Product  The  Product  for 
each  State  was  calculated  by 
multiplying  the  Number  of  (Children  in 
Column  B  by  the  State  C^ost  Factor  in 
Column  L.  The  sum  of  the  Products  for 
all  50  States  and  the  District  of 
(Columbia  is  below  the  Products  for  eat;h 
State  in  f^olumn  D  The  Product  for  each 
State  and  the  sum  of  thf  Products  for  all 
States  provides  the  basis  for  allotment  to 
States  and  the  District  of  Columbia 


Clolumn  F=Proportion  of  Total  This  is 
thf  calculated  percentage  share  for  each 
State  of  the  total  allotment  available  to 
the  50  States  and  the  District  of 
Columbia.  The  Percent  Share  of  Total  is 
(.alculated  as  the  ratio  of  the  Product  for 
each  .State  in  Column  D  to  the  sum  of 
the  products  for  all  50  States  and  the 
District  of  Columbia  below  the  Products 
for  eac;h  State  in  (Column  D. 

("olumn  F=Ad)usted  Proportion  of 
Total.  This  is  the  calculated  percentage 
share  for  each  State  of  the  total 
allotment  available  after  the  application 
of  the  floors  and  ceilings  and  after  any 
further  reconciliation  needed  to  ensure 
that  the  sum  of  the  State  proportions  is 
etjual  to  one.  The  three  floors  specified 
in  the  amended  statute  are:  (1)  A  floor 
of  $2,000,000  divided  by  the  total  of  the 
amount  available:  (2)  an  annual  floor  of 
90  percent  of  (or  10  percent  below)  the 
preceding  fiscal  year's  allotment 
proportion;  and  (.3)  a  cumulative  floor  of 
70  percent  of  (or  30  percent  below)  the 
FY  1999  allotment  proportion.  There  is 
alscj  a  cumulative  ceiling  of  145  percent 
of  (or  45  percent  above)  the  FY  1999 
allotment  proportion 

t;()lumn  G=Allotment.  This  is  the 
State  (Children's  Health  Insurance 
F'rogram  allotment  for  each  State. 


Commonwealth,  or  Territory  for  the 
fiscal  year   For  each  of  the  50  States  and 
the  District  of  (Columbia,  this  is 
determined  as  the  Adjusted  Proportion 
of  Total  in  Column  F  for  the  State 
multiplied  by  the  total  amount  available 
for  allotment  for  the  50  Staters  and  the 
District  of  Columbia  for  the  fiscal  year. 

For  each  of  the  U.S.  Territory  and 
(Commonwealth,  the  allotment  is 
determined  as  the  Proportion  of  Total  in 
Column  E  multiplied  by  the  total 
amount  available  for  allotment  to  the 
U.S.  Territories  and  Commonwealths. 
For  the  U.S.  Territories  and 
Commonwealths,  the  Proportion  of 
Total  in  Column  E  is  specified  in 
section  2104(c)  of  the  Act.  The  total 
amount  is  then  allotted  to  the  U.S. 
Territories  and  Commonwealths 
according  to  the  percentages  specified 
in  section  2104  of  the  Act.  There  is  no 
adjustment  made  to  the  allotments  of 
the  U.S.  Territories  and 
Commonwealths  as  they  are  not  subject 
to  the  application  of  the  floors  and 
ceiling.  As  a  result.  Column  F  in  the 
table,  the  Adjusted  Proportion  of  Total, 
is  empty  for  the  U.S.  Territories  and 
Commonwealths. 

BILUNG  CODE  4120-01-P 
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FOOTNOT 

( 1 )  Total  imounl  ivailaUe  for  illocmem  lo  the  50  Stata  ind  the  Distric*  of  Cotumbia  is  S4.204 J  12,500:  ddennined  as  (he 
fiscal  year  ^ipropnaoon  (14^73.000.000)  reduced  l>y  die  total  amouM  availaWe  for  allotment  lo  die  Commannicaldis  and  Terntona  under 
secticn  2  t04(c)  of  the  Act  (SIO.687.500)  and  amounts  for  Special  Diabelff  Grants  (S60.000.000)  under  sections  492 1  and  4922  of  BBA 

(2)  Total  smouni  availabie  for  aHotmem  to  die  Commonwetldu  and  Territories  is  SI0.6S7.5OO  (determined  as  .25  percent  of 
S4.275.0OO.OO0.  die  fiscal  year  appropriation)  plus  S34.200.000  as  specified  in  section  2  l04<cK4XB)  of  die  Act 

(])  Percent  share  of  total  amount  available  for  allotment  lo  die  Commonwealths  and  Territories  is  as  specified  in 
section  2 104(c)  of  the  Social  Security  Act 


8ILUNO  CODE  4120-01-C 


IV.  Impact  Statement 

HCFA  has  examined  the  impact  of 
this  notice  as  required  by  Executive 


Order  128§6.  Executive  Order  12866 
directs  agencies  to  assess  all  costs  and 
benefits  of  available  regulatory 
alternatives  and,  when  rules  are 


necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic 
environments,  public  health  and  safety. 
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othf^r  advantages,  distributive  impact.s, 
and  (Uiuitv)   We  helieve  that  thi.s  notice 
is  consistent  with  the  regulatorv 
phih)sophv  and  principh's  identified  in 
the  Executive  Order  The  formula  for  the 
allotments  is  specified  in  the  statute 
.Since  the  formula  is  specified  in  the 
statute,  we  have  no  discretion  in 
determining  the  allotments. 

The  Unfunded  Mandates  Reform  Act 
of  1995  rfxjuires  that  agencies  prepare 
an  assessment  of  anticipated  costs  and 
benefits  before  publishing  anv  notice 
that  may  result  in  an  expenditure  in  any 
year  by  .State.  liK;al.  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100,000,000  or  more 
(adjusted  each  year  for  inflation). 
Because  participation  in  the  .SCHIP 
program  on  the  part  of  States  is 
voluntary,  any  payments  and 
expenditures  States  make  or  incur  on 


behalf  of  the  program  that  are  not 
reimbursed  by  the  federal  governrntrnt 
are  made  voluntarilv.  This  notice  will 
not  create  unfunded  mandate  on  .States, 
tribal  or  local  governments.  Therefore, 
we  are  not  required  to  perform  an 
assessment  of  the  costs  and  benefits  of 
these  regulations. 

Under  Executive  Order  12612. 
Federalism,  we  have  reviewed  this 
notice  and  determined  that  it  does  not 
significantly  affect  States'  rights,  roles, 
and  responsibilities  Low-income 
children  will  benefit  from  payments 
under  this  program  through  increased 
opportunities  for  health  insurance 
coverage. 

We  believe  this  notice  will  have  an 
overall  positive  impact  by  informing 
States,  the  District  of  Columbia,  and 
U.S.  Territories  and  Commonwealths  of 
the  extent  to  which  they  are  permitted 


to  expend  funds  under  their  child 
health  plans  using  their  FY  2000 
allotments 

In  accordance  with  the  provisions  of 
Executive  Order  12866,  this  notice  was 
reviewed  by  the  Office  of  Management 
and  Budget. 

(Section  1  lOJ  ot  ihf  Soi  ul  Sei  urit\  Ai  I  (42 
I    S.C;    i:i02)) 

(Catalog  of  Federal  Domestu  Assistanc  e 
Program  No   00  000.  State  Children's  Health 
Insuranc  e  Program) 

Dated   February  7.  2000 
Nancy-Ann  Min  DeParle, 

Administrator.  Health  (.are  Financing. 
Administration 

Dated:  March  20.  2000. 
Donna  E.  Shalala, 
Sccrctan' 

(FR  Doc.  00-12881  Filed  .5-23-00;  8  4,S  am] 
MLUNG  COM  41 20-01 -P 
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FEDERAL  TRADE  COMMISSION 

16  CFR  Part  313 

Privacy  of  Consumer  Financial 
Information 

AGENCY:  Federal  Trade  (ioinrnission. 
action:  Final  Rule 


summary:  The  Federal  Trade 
Commission  (the  "("ommission"  or 
FTC'")  is  publishing  a  final  privacy 
rule,  as  required  by  sw;ti()n  504(a)  of  the 
Gramm-Leach-Blilev  Act.  Pub  L.  lOH- 
102  (the  "G-L-B  Act"  or  "Act"),  with 
respec:1  to  financial  institutions  and 
other  persons  under  the  Ciommission's 
jurisdiction,  as  set  forth  in  section 
505(a)(7)  of  the  Act   Section  504  of  the 
Ac:t  requires  the  Commis.sion  and  other 
federal  regulator^'  agencitis  to  issue 
regulations  as  may  be  necessary  to 
implement  notice  requirements  and 
restrictions  on  a  financial  institution's 
ability  to  disclose  nonpublic  personal 
information  about  consumers  to 
nonaffiliated  third  parties.  Pursuant  to 
section  303  of  the  G-L-B  Act.  a  financial 
institution  must  provide  its  customers 
with  a  notice  of  its  privacy  policies  and 
practices.  Section  502  prohibits  a 
financial  institution  from  disclosing 
nonpublic  personal  information  about  a 
consumer  to  nonaffiliated  third  parties 
unless  the  institution  satisfies  various 
disclosure  and  opt-out  requirements  and 
the  consumer  has  not  elected  to  opt  out 
of  the  disclosure  This  final  rule 
implements  the  requirements  outlined 
above 

EFFECTIVE  DATE:  This  rule  is  effective 
November  13.  2000  Full  compliance  is 
required  by  lulv  t,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kellie  A  (iosgrove  or  Glarke 
Brintikerhoff.  Attorneys.  Division  of 
Financial  F'ractices.  Federal  Trade 
Gommi-ssion,  Washington.  IK!  20580, 
202-326-3224 
SUPPLEMENTARY  INFORMATION: 

Section  A.  Background 

On  November  12.  14M9.  President 
Clinton  signed  the  (M.-B  Act  (Publi( 
Law  UMi-102)  into  law   Subtitle  A  of 
Title  V  of  the  Act.  captioned  Disclosure 
of  Nonpublic  F'ersonal  Information, 
limits  the  instances  in  which  a  financiiil 
institution  may  disclose  nonpublic 
personal  information  about  a  consumer 
to  nonaffiliated  third  parties,  and 
requires  a  financial  institution  to 
disclose  to  all  of  its  customers  the 
instituticm's  privacy  polu  ies  and 
practices  with  respect  to  information 
sharing  with  both  affiliates  and 
nonaffiliated  third  parties.  The 
Commission  notes  that  there  are  other 


laws  that  may  impose  limitations  on 
disclosures  of  nonpublic  personal 
informatit)n  in  addition  to  those 
imposed  by  the  G-L-B  Act  and  this  rule 
For  instance,  the  Fair  Credit  Reporting 
Act  imposes  conditions  on  the  sharing 
of  application  information  and  credit 
report  information  between  affiliates 
and  nonaffiliated  third  parties.'  Title  V 
also  requires  the  Commission,  along 
with  the  Federal  banking  agencies  -'  and 
other  Federal  regulatory  authorities,' 
after  consulting  with  representatives  of 
State  insurance  authorities  designated 
by  the  National  Association  of  Insurance 
Commissioners  (NAK").  to  prescribe 
such  regulations  as  may  be  necessary  to 
carry  out  the  purposes  of  the  provisions 
in  Title  V.  Subtitle  A.  that  govern 
disclosure  of  nonpublic  personal 
information.  The  Federal  agencies  are 
sometimes  referred  to  collectively  in 
this  dcK:ument  as  the  "Agencies "  (or 
"other  Agencies"  when  excluding  the 
Clommission). 

The  Agencies  are  all  issuing  final 
rules  to  implement  Subtitle  A  that  are 
consistent  and  comparable  to  the  extent 
possible,  as  is  required  by  the  statute. 

Section  B.  Overview  of  Comments 
Received 

On  March  1,  2000,  the  Commission 
published  a  notice  of  proposed 
rulemaking  (the  proposal  or  proposed 
rule)  in  the  Federal  Register  (65  PR 
11174).  The  other  Agencies  published 
their  proposed  rules  on  different  dates.'' 
The  Commission  received  a  total  of  640 
comments,  and  the  oth<?r  .Agencies 
collectively  received  a  total  of  8,337 
comments  in  response  to  the  various 
proposed  rules.  Many  commenieis  !»ent 


'  The  Fair  Cn-dit  RpporlmR  .^(l  IFCRA).  15  US  C. 
IfiHl  ff  "ifq  (irriviiti»N  ni)  limilalmn  nn 
(iiliiiniiiiii  almii  b\  <in  i-nlitv  siilt'lv  iif  its  iiwn 
"traiisd(  tioiis  iif  pxperiHtic  PS    with  iHh  i  Dnsumtr 
(pg    thf  mil  I  vicinal  s  ai  c  imnl  hislcirvl   Hciwi'vcr   it 
Icinils  till'  rt'porling  of  mfurmatiun  obtaim-il  trum 
iithi'r  siMin  t's.  su(  h  as  i  'insuiTiHr  ,Hppli(  atiuii 
iiifurinalKin  nr  irwlit  rt-purt  iiilnrmatiiin   .\ii 
iiistitutKii  iiiav  nciniMlK  sh.ir>'  sii>  h  Jata  with  its 
afrilialfs  •■iiK  if  It  has  i  ompli'-ii  with  Ihf  iioIkp  .inii 
iipt  out  pruc  j-durfs  sHi  furth  in  ^(:K.^ 
^hn'MillU'K.^)!!!!!,  which  ar>'  vrr\  similar  In  those 
s.'t  Inrlh  111  .S.I  tioii  MI2(hl(ll  of  the  Ai!   sharmn 
Mil  li  ilrtia  with  iionafriliaies  iiiav  (»•  effei  liveh 
pf'hiblle,!  h\  the  K  HA    I.ei  .liise  the  institution 
tikelv  Modid  fi**i  lime  a  i  oiisumer  reportinK  ageni  v 
suli|"'i  t  to  lis  n-strif  tions  on  reporting  of 
uiforiiidtioii  to  third  partms 

I  )flii  e  of  the  Comptroller  of  the  CJunxncy  (CXX). 
Ho.ird  of  (.overnors  of  the  Federal  Reserve  SyMem 
(FKHI   l-eileral  Depnsit  Insurani  p  Ciorporalioii 
IKIHC)  Offiieof  Ihnft  SiiperMsion  (OT.S).  and 
Sei  relarv  of  the  Trpasiirv 

'National  Oedit  I'nion  .Adminisfi^tinn  (NO'.f) 
and  Snrunties  and  Kxi  haime  Coiniiussion  I.SKCI 

*  Those  proposeii  ridfs.  whi(  h  were  i  (insistent 
and  1  oiiiparatile  with  the  proposals  pulilished  h\ 
the  Commission,  appeared  in  the  Federal  Re)|isler 
at  fiS  FK  H770(l-eh   22   JIKKI]  |(  K  :(,   FRB   FDIC.  and 
OTS  lointly).  6.5  FR  Um««  IMar   1,  21HXII  INtaA). 
.111.1  feS  FR  12354  (Mar  8.  2000)  (SEC) 


the  same  letter  to  multiple  Agencies. 
Many  of  the  comments  were  from 
individuals,  virtually  all  of  whom 
encouraged  the  Agoncicis  to  provide 
greater  protection  of  individuals' 
financial  privacy.  Many  individuals 
noted  their  concerns  generally  about  the 
loss  of  privacy  and  the  receipt  of 
unwanted  solicitations  by  marketers.  A 
large  number  of  individuals  also 
requested  the  Agencies  to  support 
legislation  that  the  commenters  believe 
would  provide  additional  protections. 

The  Agencies  also  received  several 
letters  from  members  of  Congress  In 
two  letters  signed  by  several  members  of 
the  House  of  Representatives,  the 
Agencies  were  encouraged  to  exercise 
their  rulemaking  authority  to  provide 
greater  protections  than  provided  in  the 
Act.  Other  Representatives  requested,  in 
separate  letters,  that  some  other 
Agencies  (a)  create  a  limited  exception 
to  the  prohibition  against  the  sharing  of 
account  numbers  for  marketing 
purposes  and  (b)  ensure  that  s(K:ial 
security  numbers  are  considered 
"nonpublic  personal  information." 

The  NAIC  submitted  a  comment  on 
behalf  of  the  State  insurance  authorities 
that  generally  supported  the  Agencies' 
proposed  rule.  The  NAIC  also  proposed 
various  measures  to  provide  greater 
protections  for  consumers,  such  as 
specifying  more  convenient  means  to 
exercise  the  right  to  opt  out  of  the 
disclosure  of  information  The  NAIC 
further  advised  the  Agencies  to  clarify 
the  boundary  of  Federal  and  State 
jurisdiction  over  privacy  regulations 
and  ensure  that  the  financial  privacy 
rules  under  the  Art  are  compatible  with 
the  privacy  rules  relating  to  medical 
information  that  are  to  be  issued  by  the 
Secretar\  of  the  Department  of  Health 
and  Human  Services  (HHS)  under  the 
Health  Insurance  Portability  and 
Accountability  Act  (HIPPA)  of  1996."' 

Other  comments  were  received  from 
ccmsumer  groups  and  others  advocating 
that  the  Agencies  extend  privacy 
protections  in  a  number  of  ways,  such 
as  by  requiring  (a)  financial  institutions 
to  provide  consumers  with  access  to 
their  information  maintained  by  the 
institutions  and  the  opportunity  to 
correct  errors,  (b)  more  detailed 
disclosures  of  the  information  collected 
and  disclosed,  and  (c)  disclosures  of  a 
financial  institution's  privacy  policies 
and  practices  earlier  in  the  process  of 
establishing  a  customer  relationship.  A 
letter  signed  by  33  State  Attorneys 
General  urged  some  other  Agencies  to 
add  certain  consumer  protections  to  the 
disclosure  requirements  and  to  the 


''Thps*'  proposed  rpgulalions  were  published  for 
(.onimenl  at  M  F'R  59918  (Nov   3.  1999) 
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provision  permitting  financial 
institutions  to  enter  into  joint  marketing 
agreements. 

Most  of  the  remaining  comments  were 
from  businesses  concerned  about  the 
Act.  and  their  representatives.  This 
included  not  only  creditors  of  various 
types,  but  also  representatives  of  the 
health  care  industry,  retail  merchants, 
insurance  companies,  securities  firms, 
private  investigators,  debt  collection 
agencies,  consumer  reporting  agencies, 
institutions  of  higher  education,  tax 
professionals,  and  others.  These 
commenters  offered  a  large  number  of 
suggested  changes,  with  the  most 
commonly  advanced  suggestions 
including:  an  extension  of  the  effective 
date  of  the  rule;  an  amendment  to  the 
definition  of  "nonpublic  personal 
information"  to  focus  more  narrowly  on 
'financial"  information;  a  streamlining 
of  information  required  in  the  initial 
and  aimual  disclosures;  a  clarification  of 
how  one  or  more  of  the  statutory 
exceptions  operate;  an  exclusion  from, 
or  clarification  of,  the  definitions  of 
"consumer  "  and  "customer"  in  various 
contexts;  and  the  addition  of  flexibility 
to  provide  initial  notices  at  some  point 
other  than  "prior  to"  the  time  a 
customer  relationship  is  established. 

The  Commission  has  made  some 
modifications  to  its  proposed  rule  in 
light  of  the  comments  received.  These 
comments,  and  the  Commission's 
responses  thereto,  are  discussed  in  the 
following  section-by-section  analysis. 
Following  the  section-by-section 
analysis,  the  Commission  has  provided 
guidance  for  certain  institutions  in  order 
to  provide  additional  direction  on  how 
these  institutions  may  comply  with  the 
rule  and  avoid  unnecessary  burden. 

Section  C.  Section-by-Section  Analjrsis 

As  an  initial  matter,  the  Commission 
notes  that  the  final  rule,  unlike  the 
proposal,  presents  the  various  sections 
in  subparts  that  consist  of  related 
sections.  This  change  was  made  to 
group  related  concepts  together  and 
thereby  make  the  rule  easier  to  follow. 
A  derivation  table  is  included  following 
this  preamble  to  assist  readers  in 
locating  provisions  as  set  out  in  the 
Commission  proposal.  The  Commission 
has  also  added  an  Appendix  to  the  final 
rule,  setting  out  example  disclosure 
clauses  for  financial  institutions  to 
consider. 

Section  313. 1     Purpose  and  Scope 

Purpose.  Paragraph  (a)  of  this  section 
states  that  the  rule  is  intended  to  require 
a  financial  institution  to  provide  notice 
to  customers  about  its  privacy  policies 
and  practices;  to  describe  the  conditions 
under  which  a  financial  institution  may 


disclose  nonpublic  personal  information 
about  consumers  to  nonaffiliated  third 
parties;  and  to  provide  a  method  for 
consumers  to  prevent  a  financial 
institution  from  disclosing  that 
information  to  certain  nonaffiliated 
third  parties  by  "opting  out  "  of  that 
disclosure,  subject  to  various  exceptions 
as  stated  in  the  rule.  No  significant 
comments  addressed  this  provision,  and 
the  Commission  made  no  substantive 
change  to  this  section. 

Scope.  Paragraph  (b)  sets  out  the 
scope  of  the  rule,  and  tracks  the 
enforcement  role  assigned  to  the 
Commission  by  section  505(a)(7)  of  the 
G-L-B  Act.  It  states  that  the  rule  applies 
only  to  information  about  individuals 
who  obtain  a  financial  product  or 
service  from  a  financial  institution  to  be 
used  for  personal,  family,  or  household 
purposes.  The  principal  type  of  entity 
subject  to  the  rule  is  a  "financial 
institution,"  a  term  section  509(3)  of  the 
G-L-B  Act  defines  very  broadly  to  mean 
"any  institution  the  business  of  which 
is  engaging  in  financial  activities  as 
described  in  section  4(k)  of  the  Bank 
Holding  Company  Act  of  1956"  (12 
U.S.C.  1843(k)).  Those  "financial 
activities"  include  not  only  a  number  of 
traditional  financial  activities  specified 
in  section  4{k)  itself,^  but  also  those 
activities  that  the  Federal  Reserve  Board 
has  found  to  be  either  closely  related  to 
banking,^  or  usual  in  connection  with 


"  Section  4(k)(4)(A-E)  states  "the  following 
activities  shall  be  considered  to  be  financial  in 
nature:  (A)  Lending,  exchanging,  transferring, 
investing  for  others,  or  safeguarding  money  or 
securities.  (B)  Insuring,  guaranteeing,  or 
indemnifying  against  loss,  harm,  damage,  illness, 
disability,  or  death,  or  providing  and  issuing 
annuities,  and  acting  as  principal,  agent,  or  broker 
for  purposes  of  the  foregoing,  in  any  State  (C) 
Providing  financial,  investment,  or  economic 
advisory  services,  including  advising  an  investment 
company  (as  defined  in  section  3  of  the  Investment 
Company  Act  of  1940).  (D)  Issuing  or  selling 
instruments  representing  interests  in  pools  of  assets 
permissible  for  a  bank  to  hold  directly.  (E) 
UnderwTiting.  dealing  in.  or  making  a  market  m 
securities  ■■ 

"Section  4(k)(4)(F).  The  Board  s  list  of  such 
activities  is  found  in  12  CFR  225.28  and  12  CFR 
225  86(a)  The  latter  subsection  was  added  as  an 
interim  rule  published  by  the  Board  in  the  Federal 
Register  upon  enactment  of  the  G-L-B  .^ct  (65  FR 
14433.  Mar   14.  2000).  subject  to  revision  after  a 
public  comment  period  ending  on  May  12.  2000 
The  activities  listed  in  12  CFR  225  28  include  in 
certain  circumstances:  brokering  or  ser\'icing  loans: 
leasing  real  or  personal  property  (or  acting  as  agent, 
broker,  or  advisor  in  such  leasing)  without 
operating,  maintaining  or  repairing  the  property: 
appraising  real  or  personal  property;  check 
guaranty,  colR»ction  agency,  credit  bureau,  and  real 
estate  settlement  services;  providing  financial  or 
investment  advisory  activities  including  tax 
planning,  tax  preparation,  and  instruction  on 
individual  financial  management;  management 
consulting  and  counseling  activities  (including 
providing  financial  career  counseling),  courier 
services  for  banking  instruments:  printing  and 
selling  (  hecks  and  related  documents;  community 


the  transaction  of  banking  or  other 
financial  operations  abroad."  by 
regulation  (or  order  or  interpretation) 
"in  effect  on  the  date  of  the  enactment 
of  the  Gramm-Leach-Bliley  Act."  "* 
Section  313.1(b)  also  lists  some 
examples  of  "financial  institutions' 
subject  to  Commission  jurisdiction 
under  the  Act.  Finally,  this  part  notes 
that  the  Commission  is  also  authorized 
to  enforce  the  Act  against  "other 
persons"  who  are  not  financial 
institutions,  but  receive  protected 
information  from  a  financial  institution 
and  are  subject  to  section  502(c)  of  the 
G-L-B  Act  ("Limits  on  Reuse  of 
Information"),  which  imposes 
restrictions  on  recipients  of  such 
information  as  set  forth  in  16  CFR 
313.11,  inyra. 

Many  industry  commenters  suggested 
revising  the  "financial  institution" 
definition  set  forth  in  §  31 3.3 (k)  to 
narrow  the  scope  to  only  those 
businesses  that  engage  in  traditional 
financial  activities,  arguing  that 
Congress  did  not  intend  to  cover 
businesses  that  conducted  no  such 
activities.  On  the  other  side,  consumer 
commenters  vigorously  defended  the 
broad  scope,  contending  that  the  need  to 
protect  personal  financial  data  extends 
beyond  traditioned  financial  institutions 
and  that  Congress  intended  to  regulate 
a  wide  range  of  businesses  that  provide 
"financial"  services  to  consumers  when 
it  enacted  this  statute.  The  G-L-B  Act 
clearly  covers  more  thcui  parties  in  the 
credit,  insurance,  or  securities 
industries;  rather,  an  entity  is  a 
"financial  institution"  if  it  engages  in 
any  activity  that  the  Board  has 
determined  to  be  a  "financial  activity." 


development  or  advisory  activities;  selling  money 
orders,  savings  bonds,  or  traveler  s  checks:  and 
providing  financial  data  processing  and 
transmission  services,  facilities  (including 
hardware,  software,  documentation,  or  operating 
personnel),  data  bases,  advice,  or  access  to  these  by 
technological  means 

'Section  4(k)(4)(G)  The  scope  of  the  .^ct  is  not 
limited  to  activities  abroad,  because  the  text  of 
Section  4(k)(4)(G)  is  "Engaging,  in  the  United 
States,  in  any  Section  4(k)(4)(G)  activity  that  (i)  a 
bank  hojding  company  may  engage  in  outside  of  the 
L'nited  Stales;  and  (li)  the  Board  lias  determined  to 
be  usual  in  connection  with  the  transaction  of 
banking  and  financial  operations  abroad  ' 
(Emphasis  added.)  The  Board  has  provided  a  list  of 
such  activities  in  12  CFR  211  5(d)  and  12  CFR 
225.85(b).  The  latter  subsection  was  added  as  an 
interim  rule  published  by  the  Board  in  the  Federal 
Register  upon  enactment  of  the  G-L-B  .^ct  (65  FR 
14433;  .Mar.  14.  2000).  subtect  to  revision  following 
a  public  comment  period  ending  or.  Mav  12.  2000 
The  activities  ILsted  in  12  CFR  211-5(d)  uiflude 
leasing  real  or  personal  property  (or  acting  as  agent, 
broker,  or  advisor  in  such  leasmgi  where  the  lease 
is  functionally  equivalent  to  an  extension  ol  credit; 
acting  as  fiduciary;  providing  investment,  financial, 
or  economic  advisory  services,  and  operating  a 
travel  agency  in  connection  with  financial  services. 

''Section  4(k)(4)(G)  uses  "day  before  the  date  of" 
rather  than    date  of"  in  the  quoted  phrase 
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After  a  careful  review  of  the  comments 
received,  the  Commi.ssion  finds  no 
sound  rationale  for  fundamentally 
revising  the  scope  of  the  rule.  Therefore, 
the  Commission  continues  to  interpret 
the  act  as  written  and  has  made  no 
broad  change  to  IB  CFR  313.1(b)  in  that 
regard.'"  However,  as  the  Commission 
noted  when  it  proposed  this  rule  and 
repeats  hereafter,  some  businesses  that 
are  technically  "finantrial  institutions'" 
will  have  nn  disclosure  obligations 
under  the  Act."  Furthermore,  as  is 
evident  from  the  discussion  of  the  term 
"customer  relationship  "  that  is  defined 
in  16  CFR  313.3(i).  many  others  will 
have  onlv  limited  duties  because  they 
will  not  establish  such  relationships  or 
they  will  be  of  very  short  duration. 

Several  commenters  re<juested  that 
the  Commission  clarify  how  its  rule 
applies  to  insurance  companies  The 
Commission  notes  that  seclion  505  of  (i- 
L-B  Act,  which  sets  out  the  enforcement 
authority  of  the  Agencies,  explicitly 
cr)mmits  the  enforcement  jurisdiction 
over  "persons  engaged  in  providing 
insurance'"  to  state  insurance 
authorities,  thus  excluding  them  from 
the  Commissif)n's  authority  (and,  by 
operation  of  section  504(a)(1)  of  the  G- 
L-B  Act,  from  the  C;ommission's 
rulemaking  authority) 

Several  other  commenters  asked  that 
the  final  rule  state  that  certain 
transactions  that  are  exempt  from  the 
coverage  of  the  Truth  in  Lending  Act 
(TILA;  15  use.  1601  et  seq)  and 
Regulation  Z  (Reg  Z,  12  CFR  part  226) 
also  be  treated  as  beyond  the  scope  of 
the  privacy  rule.  TILA  and  Reg.  Z. 
which  impose  disclosure  requirements 
on  credit  extended  to  consumers  under 
certain  circumstances,  exempt  several 
transactions,  including  those  involving 
business,  commercial,  or  agricultural 
credit.  15  US  C.  1603(1);  12C:FR 
226.3(a).  The  ('ommission  agrees  that 
transactions  that  fit  within  the  business, 
commercial,  and  dgric:ultural 
exemptions  from  TILA  and  Reg.  Z  for 
these  types  of  credit  also  would  fall 
outside  the  scope  of  the  privacy  rule, 
and  has  amended  §  313.1(b) 
accordingly  ' - 
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Several  comments  suggested  that  the 
rul(!  should  not  apply  to  entities  that 
must  comply  with  regulations  issued  by 
the  HHS  that  implement  the  HIPAA. 
tJiven  the  broad  definition  of  "financial 
institution  "  under  the  G-L-B  Act,  certain 
entities  are  subje<:t  to  these  privacy  rules 
as  well  as  rules  promulgated  under 
HIFAA  regarding  appropriate  handling 
of  protected  health  information. 
Accordingly,  financial  institutions  may 
be  ctivered  both  by  this  privacy  rule  and 
by  the  regulations  promulgated  by  HHS 
under  the  authority  of  sections  262  and 
264  of  HIPAA  once  those  regulations  are 
finalized.  Based  on  the  proposed  HIPAA 
rules,  it  appears  likely  that  there  will  be 
areas  of  overlap  between  HIPAA  and 
financial  privacy  rules.  For  instance, 
under  the  proposed  HIPAA  regulations, 
consumers  must  provide  affirmative 
authorization  before  a  covered 
institution  may  disclose  medical 
information  in  certain  instances, 
whereas  under  the  financial  privacy 
rules,  institutions  need  only  provide 
consumers  with  the  opportunity  to  opt 
out  of  disclosures.  In  this  case,  the 
Agencies  anticipate  that  compliance 
with  the  affirmative  authorization 
requirement,  consistent  with  the 
procedures  required  under  HIPAA. 
would  satisfy  the  opt  out  requirement 
under  the  financial  privacy  rules.  After 
HHS  publishes  its  final  rules,  the 
Commission  and  other  Agencies  will 
consult  with  HHS  to  avoid  the 
imposition  of  duplicative  or 
inconsistent  requirements 

The  C^ommission  also  received  several 
comments  from  colleges  and 
universities  and  their  representatives 
requesting  that  institutions  of  higher 
education  be  excluded  from  the 
definition  of  financial  institution.  The 
(Commission  disagrees  with  those 
commenters  who  suggested  that  colleges 
and  universities  are  not  financial 
institutions.  Many,  if  not  all,  such 
institutions  appear  to  be  significantly 
engaged  in  lending  funds  to  consumers. 
However,  such  entities  are  subject  to  the 
stringent  privacy  provisions  in  the 
Federal  Educational  Rights  and  Privacy 
Act  ( -FERPA").  20  U  S  C   1232g.  and  its 
implementing  regulations,  34  CFR  part 
94.  which  govern  the  privacy  of 
educational  records,  inc:luding  student 
financial  aid  records  The  (Commission 
has  noted  in  its  final  rule,  therefore,  that 
institutions  of  higher  education  that  are 
complying  with  FERPA  to  protect  the 
privacy  of  their  student  financial  aid 
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records  will  be  deemed  to  be  in 
compliance  with  the  Commission's  rule. 

Section  313.2    Rule  of  Construction 

Proposed  §  313.2  of  the  rule  sets  out 
a  rule  of  construction  intended  to  clarify 
the  effect  of  the  examples  used  in  the 
rule.  As  noted  in  the  proposal,  these 
examples  are  not  intended  to  be 
exhaustive;  rather,  they  are  intended  to 
provide  guidance  about  how  the  rule 
would  apply  in  specific  situations. 

Commenters  generally  agreed  that 
examples  are  helpful  in  clarifying  how 
the  rule  will  work  in  specific 
circumstances  and  suggested  that  the 
Commission  should  include  more 
examples.  Many  commenters  requested 
that  the  Commission  provide  examples 
of  model  disclosures.  Commenters  also 
generally  agreed  that  it  is  useful  to  state 
that  the  list  of  examples  is  not  intended 
to  be  exhaustive,  and  that  compliance 
with  one  of  the  examples  would  be 
deemed  compliance  with  the  regulation. 
A  few  commenters  suggested  that  the 
regulation  state  that  a  financial 
institution  is  not  obligated  to  comply 
with  an  example  but  has  the  latitude  to 
comply  with  the  general  rule  in  other 
ways.  Others  stated  that  the  examples 
ought  to  be  identical  in  each  privacy 
regulation  adopted  by  the  Agencies.  The 
Commission  also  received  comments 
suggesting  that  the  Commission  defer  to 
the  expertise  of  other  agencies  when 
considering  application  of  its  rule  to 
entities  such  as  credit  unions  or 
investment  advisors  under  its 
jurisdiction. 

The  Commission  believes  that  more 
examples  would  be  helpful  and  has 
included  additional  examples  in 
appropriate  places  throughout  the  rule. 
The  Commission  has  also  provided 
sample  clauses  in  Appendix  A  to  the 
rule  to  aid  financial  institutions  in  their 
drafting  of  privacy  notices.  The  sample 
clauses  are  provided  to  illustrate  the 
level  of  detail  the  Commission  believes 
is  appropriate.  The  Conunission 
cautions  financial  institutions  against 
relying  on  the  sample  clauses  without 
determining  the  relevance  or 
appropriateness  of  the  disclosure  for 
their  operations.  The  Commission  has 
used  statuton,'  terms,  such  as 
"nonpublic  personal  information"  and 
"nonaffiliated  third  parties."  in  the 
sample  clauses  to  convey  generally  the 
subject  of  the  clauses.  However,  a 
financial  institution  that  uses  these 
terms  must  provide  sufficient 
information  to  enable  consumers  to 
understand  what  these  terms  mean  in 
the  context  of  the  institutions  notices. 
Moreover,  the  Commission  notes  that,  in 
providing  the  sample  disclosures,  the 
Commission  is  addressing  solely  the 
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level  of  detail  required  and  is  not 
attempting  to  provide  guidance  on 
issues  such  as  type  size,  margin  width, 
"clear  and  conspicuous'"  generally,  and 
so  on. 

The  rule  does  not  contain  a  statement 
regarding  a  financial  institution's  ability 
to  comply  with  the  rule  in  ways  other 
than  as  suggested  in  the  examples,  but 
does  provide  that  the  examples  are  not 
exclusive.  The  rule  also  states  that 
compliance  with  the  examples  will 
constitute  compliance  with  the  rule. 
The  Commission  believes  that,  when 
read  together,  these  provisions  give 
financial  institutions  sufficient 
flexibility  to  comply  with  the  regulation 
but  also  sufficient  guidance  about  the 
use  of  examples. 

The  Commission  understands  that  the 
NCUA  and  SEC  have  issued,  or  will 
issue,  final  rules  with  examples  that  are 
tailored  to  entities  under  their 
jurisdiction.  Therefore,  the  Commission 
has  stated  in  §  313.2  that  compliemce  by 
non-federally  insured  credit  unions 
with  credit  union  examples  in  the 
NCUA  rule  will  constitute  compliance 
with  the  Commission's  rule.  Similarly, 
compliance  by  interstate  securities 
broker-dealers  and  investment  advisers 
that  are  not  registered  with  the  SEC  with 
applicable  examples  in  the  SEC  rule 
will  constitute  compliance  with  the 
Commission's  rule. 

Section  313.3    Definitions 

a.  Affiliate.  The  proposal  adopted  the 
definition  of  "affiliate"  that  is  used  in 
section  509(6)  of  the  OL-B  Act.  An 
affiliation  exists  when  one  company 
"controls"  (which  is  defined  in 

§  313.3(g),  below),  is  controlled  by,  or  is 
under  common  control  with  another 
company.  The  definition  includes  both 
financial  institutions  and  entities  that 
are  not  financial  institutions. 

The  Conunission  received 
comparatively  few  comments  in 
response  to  this  definition.  A  few 
commenters  requested  that  the  final  rule 
state  that  a  credit  union  service 
organization  will  be  deemed  to  be  an 
affiliate  of  every  credit  union  that  has  an 
interest  in  it.  The  Commission  has 
declined  to  adopt  this  suggestion.  If  the 
relationship  between  a  credit  union  and 
a  credit  union  service  organization 
satisfies  the  test  for  affiliation  set  out  in 
the  statute  and  regulation,  then  an 
affiliation  exists. 

In  light  of  the  comparatively  few 
comments  received  and  the  nature  of 
those  comments,  the  Commission 
adopts  the  definition  of  "affiliate"  as 
proposed. 

b.  Clear  and  conspicuous.  Under  the 
proposed  rule,  various  notices  must  be 
"clear  and  conspicuous."  The  proposed 


rule  defines  this  term  to  mean  that  the 
notice  must  be  reasonably 
understandable  and  designed  to  call 
attention  to  the  nature  and  significance 
of  the  information  contained  in  the 
notice.  The  proposal  did  not  mandate 
the  use  of  any  particular  technique  for 
making  the  notices  clear  and 
conspicuous,  but  provided  examples  of 
how  a  notice  may  be  made  clear  and 
conspicuous.  As  noted  in  the  preamble 
to  the  proposed  rule,  each  financial 
institution  retains  the  flexibility  to 
decide  for  itself  how  best  to  comply 
with  this  requirement. 

The  Commission  received  a  large 
number  of  comments  on  this  proposed 
definition.  Some  commenters  favored 
adopting  the  definition  as  proposed, 
with  some  of  these  advocating  that  the 
final  rule  add  a  requirement  that 
disclosures  must  be  on  a  separate  piece 
of  paper  in  order  to  ensure  that  they  will 
be  conspicuous.  Others  stated  that  the 
definition  was  uiuiecessary,  given  the 
experience  financial  institutions  have  in 
complying  with  requirements  that 
disclosures  mandated  by  other  laws  be 
clear  and  conspicuous.  Several 
commenters  made  the  related  point  that 
the  rule  proposed  is  inconsistent  with 
requirements  in  other  consumer 
protection  regulations  such  as  Reg.  Z 
and  the  Truth  in  Savings  regulation 
(RegidaUon  DD,  12  CFR  part  230), 
which  require  only  that  a  disclosure  be 
reasonably  understandable.  Many  of 
these  commenters  expressed  concern 
that  the  examples  would  invite 
litigation  because  of  ambiguities 
inherent  in  terms  used  in  the  examples 
in  the  proposed  rule  such  as  "ample 
line  spacing,"  "wide  margins,"  and 
"explanations*   *  *  subject  to  different 
interpretations."  A  few  commenters 
questioned  how  the  requirement  would 
work  in  a  document  that  contains 
several  disclosures  that  each  must  be 
clearly  and  conspicuously  disclosed, 
while  others  raised  questions  about  how 
a  disclosure  may  be  clear  and 
conspicuous  on  a  web  site.  These 
comments  are  addressed  below. 

New  standard  for  "clear  and 
conspicuous"  The  Commission 
recognizes  that  the  proposed  definition 
articulates  the  concept  of  "clear  and 
conspicuous"  in  ways  perhaps  not 
familiar  to  some  commenters.  However, 
the  Commission  included  the  phrase 
"designed  to  call  attention  to  the  nature 
and  significance  of  the  information 
contained"  to  provide  added  meaning  to 
the  term  "conspicuous."  The 
Commission  believes  that  this  standard, 
when  coupled  with  the  existing 
standard  requiring  that  a  disclosure  be 
readily  understandable,  likely  will 
result  in  notices  to  consumers  that 


communicate  effectively  the 
information  needed  by  consumers  to 
make  an  informed  choice  about  the 
privacy  of  their  information,  including 
whether  to  transact  business  with  a 
financial  institution. 

The  standard  for  clear  and 
conspicuous  adopted  by  the 
Commission  in  this  rulemaking  applies 
solely  to  disclosures  required  under  the 
privacy  rules.  Disclosures  governed  by 
other  rules  requiring  clear  and 
conspicuous  disclosures  (such  as  Reg. 
Z)  are  beyond  the  scope  of  this 
rulemaking. 

Examples  of  "clear  and  conspicuous" 
The  Commission  recognizes  that  many 
of  the  examples  require  judgment  in 
their  application.  The  Commission 
believes,  however,  that  more 
prescriptive  examples,  while  perhaps 
easier  to  conform  to,  likely  would  result 
in  requirements  that  would  be 
inappropriate  in  a  given  circumstance. 
To  avoid  this  result,  the  examples 
provide  generally  applicable  guidance 
about  ways  in  which  a  financial 
institution  may  make  a  disclosure  clear 
and  conspicuous.  The  Conunission 
notes  that  the  examples  of  how  to  make 
a  disclosure  clear  and  conspicuous  are 
not  mandatory.  A  financial  institution 
must  decide  for  itself  how  best  to 
comply  with  the  general  rule  and  may 
use  techniques  not  listed  in  the 
examples.  "To  address  these  concerns, 
the  Commission  has  incorporated 
several  of  the  commenters'  suggestions 
for  ways  to  make  the  guidance  more 
helpful. 

Combination  of  several  "clear  and 
conspicuous"  notices.  A  docimient  may 
combine  several  disclosiu'es  that  each 
must  be  clear  and  conspicuous.  The 
fined  rule  provides  an  example,  in 
§313.3(b)(2){ii)(E).  of  how  a  financial 
institution  may  make  disclosures 
conspicuous,  including  disclosures  on  a 
combined  notice.  In  order  to  avoid  the 
potential  conflicts  envisioned  by  several 
commenters  between  two  different 
requirements,  the  final  rule  does  not 
mandate  precise  specifications  for  how 
various  disclosures  must  be  presented. 

Because  the  Commission  believes  that 
privacy  disclosures  may  be  clear  and 
conspicuous  when  contained  in  a 
document  containing  other  disclosures, 
the  rule  does  not  mandate  that 
disclosures  be  provided  on  a  separate 
piece  of  paper.  Such  a  requirement  is 
not  necessary  and  would  significantly 
increase  the  burden  on  financial 
institutions.  Moreover,  it  would  not 
necessarily  provide  the  most  effective 
notice  in  all  circumstances. 

Disclosures  on  web  pages.  Several 
commenters  requested  guidance  on  how 
they  may  clearly  and  conspicuously 
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disclf)s«  privarv-nilafrd  information  on 
their  Internet  sites.  The  Commission 
recognizes  that  disclosures  over  the 
Internet  present  some  issues  that  will 
not  arise  in  paper-b-ised  disclosures 
There  may  be  web  pages  within  a 
financial  institutions  website  that 
consumers  may  view  in  a  different  order 
each  time  they  access  the  site,  aided  by 
hypertext  links.  Depending  on  the 
customer  hardware  and  software  used  to 
access  the  internet,  some  web  pages  may 
require  consumers  to  scroll  down  to 
view  the  entire  page.  To  address  these 
issues,  the  Commission  has  included  a 
statement  in  the  example  in 
§  313.3(b)(2)(iii)  concerning  Internet 
disclosures  informing  financial 
institutions  that  they  may  comply  with 
the  rule  if  they  use  text  ur  visual  cues 
to  encourage  scrolling  down  the  page  if 
necessary  to  view  the  entire  notice  and 
ensure  that  other  elements  on  the  web 
site  (such  as  text,  graphics,  hyperlinks, 
or  sound)  do  not  distract  attention  from 
the  notice.  In  addition,  a  financial 
institution  is  to  place  either  a  notice  or 
a  conspicuous  link  on  a  page  frequently 
accessed  by  consumers,  such  as  a  page 
on  which  transactions  are  conducted. 

Given  current  technology,  there  are  a 
range  of  approaches  a  financial 
institution  could  take  to  comply  with 
the  rule  For  example,  a  financial 
institution  could  use  a  dialog  box  that 
pops  up  to  provide  the  disclosure  before 
a  consumer  provides  information  to  the 
institution.  Another  approach  would  be 
a  simple,  clearly  labeled  graphic  located 
near  the  top  of  the  page  or  in  close 
proximity  to  the  financial  institution's 
logo,  directing  the  customer,  through  a 
hypertext  link  or  hotlink.  U>  the  privacy 
disclosures  on  a  separate  web  page. 

For  the  reasons  advanced  above,  the 
Commission  has  adopted  the  definition 
of  "clear  and  conspicuous,  "  with  the 
changes  previously  described  and  with 
certain  other  changes  intended  to  make 
the  definition  easier  to  applv 

c.  Collect  The  statute  requires  a 
financial  institution  to  include  in  its 
initial  and  annual  notices  a  di.sclosure 
of  the  categories  of  nonpublic  personal 
information  that  the  institution  collects 
The  proposal  defined  "colleti"  to  mean 
obtaining  any  information  that  is 
organized  or  retrievable  on  a  personally 
identifiablt'  basis,  irrespective  of  the 
source  of  the  underlying  information 
This  definition  was  included  to  provide 
guidance  about  the  infr>rindtioii  thai  a 
financial  institution  must  include  in  its 
notices  and  to  clarify  that  the 
obligations  arise  regardless  of  whether 
the  financial  institution  obtains  the 
information  from  a  consumer  or  from 
some  other  source. 


Commenters  suggested  that  the  final 
rult(  treat  informati<jn  that  is  not 
organized  and  retrievable  in  an 
automated  fashion  as  not   "collecrted.  " 
This  approach  would  exclude  separate 
documents  not  included  in  a  file  The 
Commission  disagrees  that  information 
should  not  be  deemed  to  be  collected 
simply  because  it  is  not  retrievable  in  an 
automated  fashion.  The  Commission 
believes  that  the  method  of  retrieval  is 
irrelevant  to  whether  information 
should  be  protected  under  the  rule.  The 
Commission  agrees,  however,  that  the 
scope  of  the  regulation  should  be 
refined,  and  has  changed  the  definition 
of  "collect"  bv  using  language  taken 
frtim  the  Privacy  Act  of  1974  (5  U.S.C. 
552a). 

Other  commenters  requested  that  the 
rule  clarify  that  information  that  is 
received  by  a  financial  institution  but 
then  immediately  passed  along  without 
otherwise  disclosing,  using,  or 
maintaining  a  copy  of  the  information  is 
n(jt  "collected"'  as  this  term  is  used  in 
the  final  rule.  The  Commission  believes 
that  merely  receiving  information 
without  maintaining  it  would  not  be 
""collecting"'  the  information.  The  final 
rule  reflects  this  by  stating  that  the 
information  must  be  organized  or 
retrievable  by  the  financial  institution. 
Otherwise,  the  definition  of  "'collect'  is 
adopted  as  proposed. 

d.  Company  The  proposal  defined 
"company.  "  which  is  used  in  the 
definition  of  "affiliate.  "  as  any 
corporation,  limited  liability  companv. 
business  trust,  general  or  limited 
partnership,  association,  or  similar 
organization. 

The  Commission  received  no 
substantive  comments  on  this  proposed 
definition.' '  Accordingly,  the 
Commission  adopts  the  definition  of 
"company""  as  proposed. 

e  Consumer  The  G-L-B  Act 
distinguishes  "consumers'  from 
"customers"  for  purposes  of  the  notice 
requirements  imposed  by  the  Act.  A 
financial  institution  is  required  to  give 
a  "consumer"  the  notices  required 
under  Title  V  only  if  the  institution 
intends  to  disclose  nonpublic  personal 
information  about  the  consumer  to  a 
nonaffiliated  third  party  for  purposes 
other  than  as  permitted  by  section 
'■)02(t')  of  the  statute  (as  implemented  by 
*»«».JH  14  and  :n:M5)  By  contrast,  a 
financial  institution  must  give  all 
"■(  ustomers  "  a  notice  of  the  institution's 
privacy  policy  at  the  time  of 
establishing  a  i;ustomer  relationship  and 


'  H "Wi'MT  tlip  Ciiiiimission  did  rerfivp  a  few 
ciiimii'tit",  -iskitig  that  soIh  proprietor*  be  exc  luil<'d 
frijin  the  defitiituiiis  of  both   'tompany    and 
I'lrmnrial  institution   "  Thos»  comments  are 
discussed  in  the  context  of  ^  31.1..1(k) 


annually  thereafter  during  the 
continuation  of  the  customer 
relationship. 

The  proposed  rule  defined 
"consumer  "  to  mean  an  individual  (and 
his  or  her  legal  representative)  who 
obtains,  from  a  financial  institution, 
financial  products  or  serx'ices  that  are  to 
be  used  primarily  for  personal,  family, 
or  household  purposes.  Because 
"financial  product  or  service"  is  defined 
to  include  the  evaluation  by  a  financial 
institution  of  an  application  to  obtain  a 
financial  product  or  service  (see  further 
discussion  of  this  point,  below),  a 
person  becomes  a  consumer  even  if  the 
application  is  denied  or  withdrawn.  An 
individual  also  would  be  deemed  to  be 
a  consumer  (as  well  as  a  customer)  of  a 
financial  institution  that  purchases  the 
individual's  account  from  some  other 
institution. 

The  Commission  received  a  large 
number  of  comments  on  this  proposed 
definition,  raising  questions  about  how 
the  definition  would  apply  in  a  variety 
of  situations.  These  comments  are 
addressed  below. 

Distinction  between  "consumer"  and 
"customer."  While  many  agreed  with 
the  distinction  drawn  in  the  proposal 
between  "consumer"  and  "customer,"  a 
few  commenters  suggested  that  no 
distinction  between  "consumer"  and 
"customer  "  should  be  made,  given  that, 
in  these  commenters"  views,  the  statute 
appecirs  to  use  the  terms 
interchangeably.  The  Commission 
believes,  however,  that  the  distinction 
was  deliberate  and  that  the  rule  should 
implement  it  accordingly.  A  plain 
reading  of  the  statute  supports  the 
conclusion  that  Congress  created  one  set 
of  protections  for  anyone  who  obtains  a 
financial  product  or  service  (i.e.,  who 
receives  a  financial  institution's  privacy 
policy  and  opt  out  notice  only  if  a 
financial  institution  intends  to  disclose 
nonpublic  personal  information  to 
nonaffiliated  third  parties),  and  an 
additional  set  of  protections  for  anyone 
who  establishes  a  relationship  of  a  more 
lasting  nature  than  an  isolated 
transaction  with  a  financial  institution 
[i.e..  who  gets  a  notice  of  the 
institution's  privacy  policy  at  the  time 
of  establishing  a  customer  relationship, 
and  annual  notices  as  appropriate 
thereafter).  Because  the  statute  tailors 
the  notice  requirements  to  the  type  of 
relationship  an  individual  has  with  a 
financial  institution,  that  distinction  is 
preserved  in  the  rule 

Applicants  as  consumers.  Manv  of 
the  comments  received  by  the 
Commission  concerning  the  proposed 
definition  of  "consumer"  disagreed  that 
someone  should  be  deemed  a  consumer 
of  a  financial  institution  simply  by 
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virtue  of  the  institution  evaluating  an 
application.  These  commenters 
maintained  that  the  individual  has  not 
obtained  a  financial  product  or  service, 
as  is  required  by  the  statutory  definition 
of  "consumer."  The  Commission 
believes  that  the  better  reading  of  the  G- 
L-B  Act  is  that  an  individual  has 
obtained  a  financial  product  or  service 
when  a  financial  institution  evaluates 
information  provided  to  the  financial 
institution  for  the  purpose  of  the 
individual  obtaining  some  other 
financial  product  or  service.  Financial 
institutions  frequently  provide  a  range 
of  services  in  connection  with  the 
delivery  of  a  financial  product.  Included 
within  these  will  be  the  evaluation  by 
the  financial  institution  of  information 
provided  by  an  individual.  In  certain 
instances,  such  as  when  an  individual  is 
shopping  for  the  best  rate  on  a  mortgage 
loan  or  the  lowest  premium  for  an 
insurance  policy,  that  evaluation  may  be 
the  sole  financial  product  or  service 
obtained.  In  other  instances,  the 
evaluation  may  be  one  of  several 
services  provided  that  lead  up  to  the 
eventual  establishment  of  a  customer 
relationship.  In  either  case,  the 
individual  will  have  obtained  a 
financial  product  or  service  from  the 
financial  institution  when  the  financial 
institution  evaluates  the  information 
and  informs  the  individual  of  the 
outcome  of  that  evaluation. 

In  addition  to  being  consistent  with 
the  language  of  the  statute,  the  proposed 
definition  of  "consumer"  is  consistent 
with  one  of  the  primary  purposes  of 
Title  V  of  G-L-B  Act.  namely,  to  enable 
an  individual  to  limit  the  sharing  of 
nonpublic  personal  information  by  a 
financial  institution  with  a  nonaffiliated 
third  party.  The  information  provided 
by  a  person  to  a  financial  institution 
before  a  customer  relationship  is 
established  is  likely  to  contain  precisely 
the  types  of  information  that  the  statute 
is  designed  to  protect.  This  information 
is  no  less  deserving  of  protection  simply 
because  an  application  is  denied  or 
withdrawn.  For  these  reasons,  the 
Commission  has  retained  the  individual 
whose  application  is  evaluated  by  a 
financial  institution  as  an  example  of 
"consumer"  in  §  313.3(e)(2)(i). 

Loan  sales.  Several  commenters 
requested  clarification  of  whether  an 
individual  becomes  a  consumer  in 
various  other  scenarios  involving  loans. 
Commenters  posited  a  wide  variety  of 
examples,  which,  if  each  were  to  be 
addressed  specifically  in  the  rule, 
would  require  a  final  rule  of  enormous 
complexity  and  detail.  The  Commission 
believes  that  a  rule  setting  forth  a 
general  principle  that  is  flexible  enough 
to  be  applied  in  the  array  of  loan 


transactions  posited  by  the  commenters 
is  more  appropriate.  Towards  this  end, 
the  Commission's  rule  provides,  by 
example  at  §  313.3(e)(2)(iv),  that  a 
person  will  be  a  ronsumer  of  any  entity 
that  holds  ownership  or  servicing  rights 
to  an  individual's  loan.  '■'  Financial 
institutions  that  own  or  service  a  loan 
are  providing  a  financial  product  or 
service  to  the  individual  borrower  in 
question.  In  some  cases,  the  product  or 
service  is  the  funding  of  the  loan, 
directly  or  indirectly.  In  other  cases,  the 
product  or  service  is  the  processing  of 
payments,  sending  account-related 
notices,  responding  to  consumer 
questions  and  complaints  about  the 
handling  of  the  account,  and  so  on.  The 
rule  defines  "consumer"  in  a  way  that 
covers  individuals  receiving  financial 
products  or  services  in  each  of  these 
situations. 

Agents  of  financial  institutions. 
Several  commenters  agreed  with  the 
principle  set  out  in  the  proposed  rule 
that  an  individual  should  not  be 
considered  to  be  a  consumer  of  an  entity 
that  is  acting  as  agent  for  a  financial 
institution.  These  commenters  noted 
that  the  fineuicial  institution  that  hires 
the  agent  is  responsible  for  that  agent's 
conduct  in  carrying  out  the  agency 
responsibili  ties.  The  Commission 
agrees  that  the  purposes  of  the  G-L-B 
Act  will  be  met  provided  the  activities 
of  the  agent  are  the  responsibility  of  the 
financial  institution,  and,  therefore,  the 
financial  institution  fulfills  any 
obligations  regarding  the  agent's 
handling  of  consumer  information  that 
otherwise  would  fall  on  the  agents.  '^  Of 
course,  those  providing  services  to  a 
financial  institution  will  also  be  subject 
to  the  limitations  on  reuse  of 
information.  See  §  313.3(e)(2)(v). 

Legal  representative.  The 
Commission  also  agrees  with  the 
suggestion  made  by  several  commenters 
that  the  definition  of  "consumer" 
should  clarify  that  the  obligations 
stemming  from  a  consumer  relationship 
may  be  satisfied  by  dealing  either  with 
the  individual  who  obtains  a  financial 
product  or  service  from  a  financial 
institution  or  that  individual's 
representative.  The  Commission  does 
not  intend  for  the  rule  to  require  a 


'*  Such  a  person  may  not  be  a  customer,  however. 
See  explanation  of  how  the  definition  of 
"customer  "  will  be  applied  in  the  loan  context,  in 
the  discussion  of  the  definition  of  §  313.3(h|  and  |i) 
below  Speo/so§  313.4(c)(2)  and  (3)(ii)  for  further 
discussion  concerning  when  a  borrower  establishes 
a  customer  relationship  in  the  context  of  a  loan  sale 

'^  Of  course,  in  some  cases  tv.  t  institutions  will 
each  provide  a  financial  service  to  the  consumer  as 
part  of  the  same  transaction,  such  as  a  loan  broker 
that  locates  a  creditor  who  makes  a  loan  to  the 
individual,  in  which  case  the  consumer  will  have 
a  customer  relationship  with  both  financial 
institutions. 


financial  institution  to  send  opt  out  and 
initial  notices  to  both  the  individual  and 
the  individual's  legal  representatives 
and  has  eunended  the  final  rule 
accordingly  in  §  313.3(e)(1). 

Trusts.  "The  Commission  and  the  other 
Agencies  received  several  comments 
concerning  whether  an  individual  who 
obtains  financial  services  in  connection 
with  trusts  is  a  consumer  or  customer  of 
a  financial  institution.  Several 
commenters  urged  the  Agencies  to 
exempt  generally  a  financial  institution 
from  the  requirements  of  the  rule  when 
it  acts  as  a  fiduciary,  or,  in  the 
alternative,  to  clarif\-  the  categories  of 
individuals  that  are  considered  to  be 
customers.  Commenters  proposed,  for 
example,  that  individuals  who  are 
beneficiaries  with  current  interests 
should  be  iderffified  as  customers, 
whereas  individuals  who  are  only 
contingent  beneficiaries  should  not  be 
customers.  Other  commenters  stated 
that  when  the  financial  institution 
serves  as  trustee  of  a  trust,  neither  the 
grantor  nor  beneficiary  is  a  consumer  or 
customer  under  the  rule.  In  these 
commenters'  view,  the  trust  itself  is  the 
institution's  "customer."  and.  therefore, 
the  rule  should  not  apply  to  a  financial 
institution  when  it  acts  as  trustee.  These 
commenters  also  stated  that  when  a 
financial  institution  is  a  trustee,  it 
serves  as  a  fiduciary'  and  is  subject  to 
other  obligations  to  protect  the 
confidentiality  of  the  beneficiaries" 
information  that_are  more  stringent  than 
those  under  the  provisions  in  the  G-L- 
B  Act.  Similarly,  these  and  other 
commenters  claimed  that  an  individual 
who  is  a  participant  in  an  employee 
benefit  plan  administered  or  advised  by 
a  financial  institution  does  not  qualifi." 
as  a  consumer  or  customer.  The 
commenters  opined  that  the  plan 
sponsor,  or  the  plan  itself  is  the 
"customer  "  for  the  purposes  of  the 
proposed  rule.  These  commenters 
contended  that  plan  participants  have 
no  direct  relationship  with  the  financial 
institution  and.  in  any  event,  the 
financial  institution  is  authorized  to  use 
information  that  would  be  covered 
under  the  G-L-B  Act  only  in  accordance 
with  the  directions  of  the  plan  sponsor. 
The  commenters  concluded,  therefore, 
that  the  regulations  should  specifically 
exclude  individuals  who  are 
participants  in  an  employee  benefit  plan 
from  the  definition  of  consumer. 

The  definition  of  "consumer"  in  the 
G-L-B  Act  does  not  squarely  resolve 
whether  the  beneficiary  of  a  trust  is  a 
consumer  of  the  financial  institution 
that  is  the  trustee.  One  consideration  is 
that  a  financial  institution  that  is  a 
trustee  assumes  obligations  as  a 
fiduciar)',  including  the  duty  to  protect 
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the  confidentiality  of  tho  benofiDiaries' 
information,  that  are  cfin.sistent  with  the 
purposo.s  of  the  ti-L-B  Act  and 
enforceable  under  state  law.  The 
('ommission  aj^rees  with  the 
commenfers  who  concluded  that,  when 
the  financial  in.stitution  serves  as  trustee 
of  a  trust,  neither  the  grantor  nor  the 
beneficiary  is  a  consumer  or  customer 
under  the  rule.  Instead,  the  trust  itself 
is  the  institution's  "customer,"  and 
therefore,  the  rule  does  not  apply 
because  the  trust  is  not  an  individual. 
Similarly,  the  Commission  has  excluded 
an  individual  who  is  a  beneficiary  of  a 
trust  or  a  plan  participant  of  an 
employee  benefit  plan  from  the 
definitions  of  "consumer"  and 
"customer."  Nevertheless,  the 
Commission  believes  that  an  individual 
who  selects  a  financial  institution  to  be 
a  custodian  of  securities  or  assets,  for 
example  in  an  IRA,  is  obtaining  a 
financial  product  or  service  from  the 
financial  institution  and  is,  therefore,  a 
"consumer"  under  the  C-L-B  Act.  The 
Commission  has  included  examples  in 
the  rule  that  appropriately  illustrate  this 
interpretation  of  the  G-L-B  Act  in 
§§313  3(e)(2)(vi)-(viii)  and 
313.3(i)(2)(i)(U). 

Requirements  arising  from  consumer 
relationship.  While  the  proposed  and 
final  rule  defines  "consumer"  broadly, 
this  will  not  result  in  any  additional 
burden  to  a  financial  institution  in 
situations  where  (a)  no  customer 
relationship  is  established  and  (b)  the 
institution  does  not  intend  to  disclose 
nonpublic  personal  information  about  a 
consumer  to  nonaffiliated  third  parties. 
Under  the  final  rule,  a  financial 
institution  is  under  no  obligation  to 
provide  a  consumer  who  is  not  a 
customer  with  any  privacy  disclosures 
unless  it  intends  to  disclo.se  the 
consumer's  nonpublic  personal 
information  to  nonaffiliated  third 
parties  outside  the  exc;eptions  in 
§§313.14  and  313.15.  A  financial 
institution  that  wants  to  disclose  a 
consumer's  nonpublic  personal 
information  to  nonaffiliated  third 
parties  is  not  prohibited  by  the  rule 
from  doing  so,  if  the  requisite  notices 
are  delivered  and  the  consumer  does  not 
opt  out.  Thus,  a  financial  institution 
that  does  not  wish  to  be  subject  to  the 
disclosure  obligations  of  the  rule  as  it 
applies  to  consumers  who  are  not 
cu.stomers  may  simply  decide  not  to 
share  consumers'  information  with 
nonaffiliated  third  parties  Conversely, 
if  a  financial  institution  determines  that 
the  benefits  of  such  sharing  outweigh 
the  attendant  burdens,  thi?  financial 
institution  is  free  to  do  so  provided  it 
notifies  consumers  about  the  disclosure 


and  affords  them  a  reasonable 
opportunity  to  opt  out.  In  this  way,  the 
rule  attempts  to  strike  a  balance 
between  protecting  an  individual's 
nonpublic  personal  information  and 
minimizing  the  burden  on  a  financial 
institution. 

f.  Consumer  reporting  agency  The 
proposal  adopted  the  definition  of 

"consumer  reporting  agency  "  that  is 
used  in  section  603(f)  of  the  Fair  Credit 
Reporting  Act  (15  U.S.C   1681a(f))  It  is 
used  in  §§  313  6(c),  313.12(a),  and 
313  15(a)(5)  of  the  final  rule. 

The  Commission  received  no 
comments  suggesting  any  changes  to 
this  definition.  Accordingly,  the 
definition  is  adopted  as  proposed. 

g.  Control  The  proposal  defined 
"control"  using  the  tests  applied  in 

section  23A  of  the  Federal  Reserve  Act 
(12  U.S  C.  371c).  This  definition  is  used 
to  determine  when  companies  are 
affiliated  (see  discussion  of  §  313.3(a), 
above),  and  would  result  in  financial 
institutions  being  considered  as 
affiliates  regardless  of  whether  the 
control  is  by  a  company  or  individual 

The  Commission  received  few 
comments  in  response  to  this  definition. 
Some  commenters  suggested  that  a 
definition  that  did  not  require  25% 
ownership  be  adopted,  while  others 
suggested  adopting  a  test  focused  solely 
on  percent  of  stock  owned  in  a  company 
so  as  to  avoid  the  uncertainties  arising 
from  a  "control  in  fact  "  test 

The  Commission  believes  that  the 
proposed  test  is  sufficiently  well 
established  and  has  concluded  that  an 
alternative  test  to  be  used  solely  in  the 
privacy  rule  could  create  confusion.  Tho 
Commission  also  believes  that  any  test 
based  only  on  stock  ownership  is 
unlikely  to  be  flexible  enough  to  address 
all  situations  in  which  companies  are 
appropriately  deemed  to  be  affiliated 
and  that  including  the  stock  ownership 
as  one  measurement  of  control  provides 
necessary  flexibility.  Accordingly,  the 
Commission  adopts  the  definition  of 
"control"  as  prtmosed 

h.  Custonner  "The  proposal  defined 
"customer"  as  any  consumer  who  has  a 
'"customer  relationship"  with  a 
particular  financial  institution.  As  is 
exp)lained  more  fully  in  the  discussion 
of  §  313  4.  below,  a  consumer  is  a 
customer  of  a  financial  institution  when 
the  consumer  has  a  continuing 
relationship  with  the  institution. 

The  (^(jmmission  received  a  large 
number  of  comments  on  the  definition 
of  "customer"  and  "customer 
relationship."  Given  the 
interdependence  of  the  two  terms,  the 
following  analysis  of  the  comments 
received  will  address  both  under  the 
heading  "customer  relationship.  " 


i.  Customer  relationship.  The 
proposed  rule  defined  "customer 
relationship"  as  a  continuing 
relationship  between  a  consumer  and  a 
financial  institution  whereby  the 
institution  provides  a  financial  product 
or  service  that  is  to  be  used  by  the 
consumer  primarily  for  personal,  family, 
or  household  purposes.  As  noted  in  the 
proposal,  a  one-time  transaction  may  be 
sufficient  to  establish  a  customer 
relationship,  depending  on  the  nature  of 
the  transaction.  A  consumer  would  not 
become  a  customer  simply  by 
repeatedly  engaging  in  isolated 
transactions  that  by  themselves  would 
be  insufficient  to  establish  a  customer 
relationship,  such  as  withdrawing  funds 
at  regular  intervals  from  an  ATM  owned 
by  an  institution  at  which  the  consumer 
has  no  account.  However,  an  individual 
who  becomes  the  client  of  a  loan 
brokerage,  tax  preparation  firm,  or 
financial  counseling  service  would  be  a 
customer  The  proposal  also  stated  that 
a  consumer  would  have  a  customer 
relationship  with  a  financial  institution 
that  makes  a  loan  to  the  consumer  and 
then  sells  the  loan  but  retains  the 
servicing  rights.  The  Commission 
received  a  large  number  of  comments  on 
this  definition,  as  discussed  below. 

Point  at  which  one  becomes  a 
customer.  The  Commission  received 
many  comments  in  response  to  the 
definitions  of  "customer"  and 
"customer  relationship."  Some 
commenters  criticized  what  they 
considered  to  be  the  ill-defined  line 
distinguishing  consumers  from 
customers.  These  commenters  stated 
that  the  proposed  distinction  makes  it 
difficult  for  a  financial  institution  to 
know  when  the  obligations  attendant  to 
a  customer  relationship  arise.  Several 
suggested  that  the  distinction  should  be 
based  on  when  a  consumer  and 
financial  institution  enter  into  a  v^itten 
contract  for  a  financial  product  or 
service. 

The  Commission  recognizes  that  the 
distinction  between  consumers  and 
customers  will,  in  some  instances, 
require  a  financial  institution  to 
evaluate  whetlier  the  particular  facts  of 
its  consumer  transactions  fit  within  the 
definition  of  customer  relationship.  In 
those  cases  where  an  individual  engages 
in  a  transaction  that  is  isolated  in  nature 
(such  as  ATM  transactions,  purchases  of 
money  orders,  or  cashing  of  checks),  the 
individual  will  not  have  established  a 
customer  relationship  as  a  result  of  that 
transaction.  In  other  situations,  where  a 
consumer  typically  would  receive  some 
measure  of  service  such  that  the 
consumer's  contact  with  the  financial 
institution  is  more  significant  (such  as 
would  be  the  case  when  a  consumer 
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borrows  money,  obtains  investment 
advice,  or  becomes  the  client  of  an 
institution  for  the  purpose  of  receiving 
tax  preparation,  loan  brokerage,  or 
credit  counseling  services),  a  customer 
relationship  will  be  established.  In  those 
cases,  the  nature  of  the  relationship 
indicates  that  it  is  not  an  isolated 
transaction,  even  though  it  may  be 
short-term  in  duration. '''  The 
Commission  believes  that  the 
distinction  set  out  in  the  proposed  rule, 
as  further  clarified  by  the  examples  in 
the  final  rule  regarding  the 
establishment  of  a  customer 
relationship,  provides  sufficiently  clear 
principles  that  can  be  applied  to  most 
fact  situations  that  arise  in  the  financial 
marketplace. 

Customer  relationship  defined  by 
written  contract.  The  Commission 
agrees  with  those  commenters  who 
consider  the  execution  of  a  written 
contract  by  a  consumer  and  financial 
institution  as  clear  evidence  that  a 
customer  relationship  has  been 
established.  The  proposal  cited  the 
execution  of  a  written  contract  as  an 
example  of  when  a  customer 
relationship  is  established,  and  the  final 
rule  retains  that  example  in 
§  313.4(c)(3)(i)(B).  However,  a  test  based 
solely  on  whether  there  is  a  written 
cxintract  could  inappropriately  exclude 
situations  in  which  an  individual  is  a 
customer  of  a  financial  institution  as  a 
result  of  obtaining,  for  instance, 
financial,  economic,  or  investment 
advisory  services  from  a  financial 
institution.  Accordingly,  the  final  rule 
does  not  define  a  customer  relationship 
solely  by  the  execution  of  a  written 
contract. 

Purchase  of  insurance.  Other 
commenters  suggested  that,  in  the 
context  of  financial  institutions  that 
engage  in  the  sale  of  insurance,  the 
customer  should  be  the  policyholder 
and  not  the  beneficiary.  The 
Commission  agrees  and  has  retained  the 
example  in  §  313.3(i)(2)(i)(C)  of 
purchasing  an  insurance  product  as  one 
situation  in  which  a  customer 
relationship  is  formed.'^  In  this  case, 
the  person  obtaining  a  financial  product 
or  service  from  the  financial  institution 
is  the  person  purchasing  the  policy.  The 


'"Manv  of  the  customur  relationships  established 
bv  inslitutiiins  under  the  Commission  s  jurisdiction 
may  well  be  shorlterm.  as  can  be  sef  n  from  the 
examples  in  ^  313.5(b)(2)  of  when  a  customer 
relationship  terminates 

' '  Despite  its  lack  of  enforcement  jurisdiction 
over  persons  providing  insurance  the  Commission 
retains  this  example  because  it  may  be  useful  m 
e\aluating  analogous  situations  .Some  commenters 
also  asked  for  further  clarification  of    purchase"  in 
this  context.  The  tUimmission  does  not  believe  such 
clarification  is  necessary  and  has  retained  the 
example  as  proposed 


beneficiaries  would  be  recipients  of  the 
insurance  proceeds,  thereby  entitling 
them  to  the  protections  afforded 
consumers. 

Sales  of  loans.  As  previously  noted, 
several  commenters  raised  questions  in 
the  context  of  loan  sales.  Many 
commenters  stated  that,  under  the  final 
rule,  a  person  should  not  be  considered 
a  customer  of  two  financial  institutions 
when  the  originating  bank  sells  the 
servicing  rights.  A  point  consistendy 
made  by  these  commenters  was  that  a 
borrower  would  be  equally  well 
protected  with  less  risk  of  confusion  if 
the  borrower  is  deemed  to  be  a  customer 
of  only  one  entity  in  connection  with  a 
loan,  with  that  entity  perhaps  being  the 
party  with  whom  the  borrower 
communicates  about  the  loan.  The 
Commission  believes  that  it  is 
appropriate  to  consider  a  loan 
transaction  as  giving  rise  to  only  one 
customer  relationship,  with  the 
recognition  that  this  customer 
relationship  may  be  transferred  in 
connection  with  a  sale  of  part  or  all  of 
the  loan.  In  this  way.  the  borrower  will 
not  be  inundated  by  privacy  notices  (but 
rather  will  normally  receive  annucd 
notices  from  the  loan  servicer),  many  of 
which  might  be  from  subservicers  that 
the  borrower  did  not  know  had  any 
connection  to  his  or  her  loan.  However, 
that  customer  will  remain  a  consumer  of 
the  entity  that  transfers  the  servicing 
rights,  as  well  as  a  consumer  of  any 
other  entity  that  holds  an  interest  in  the 
loan. 

In  order  to  satisfy  the  statutor\' 
requirement  that  a  customer  receive  an 
annual  notice  from  a  financial 
institution  until  that  relationship 
terminates,  the  final  rule  provides  that 
the  borrower  must  be  deemed  to  have  a 
customer  relationship  with  at  least  one 
of  the  entities  that  hold  an  interest  in 
the  loan.  A  financial  institution  that 
makes  a  loan,  retains  it  in  its  portfolio, 
and  provides  servicing  for  the  loan 
clearly  would  have  a  customer 
relationship  with  the  borrower.  More 
complex,  however,  are  situations  in 
which  servicing  is  sold  or  investors 
purchase  a  partial  interest  in  a  loan.  The 
Commission  has  adopted  an  approach 
designed  to  ensure  that  a  customer 
receives  annual  notices  for  the  duration 
of  the  customer  relationship  from  the 
most  appropriate  financial  institution. 

Under  the  final  rule,  as  stated  in 
§  313.3(i)(2)(i)(B).  a  customer 
relationship  will  be  established  as  a 
general  rule  with  the  financial 
institution  that  makes  a  loan  to  an 
individual.  This  customer  relationship 
then  will  attach  to  the  entity  providing 
servicing.  Thus,  if  the  originating  lender 
retains  the  servicing,  it  will  continue  to 


have  a  customer  relationship  with  the 
borrower  and  will  be  obligated  to 
provide  annual  notices  for  the  duration 
of  the  customer  relationship.  If  the 
servicing  is  sold,  then  the  purchaser  of 
the  ser\'icing  rights  will  establish  a 
customer  relationship  (and  the 
originating  lender  will  have  a  consumer 
relationship  with  the  borrower).  See 
§  313.3(i)(2)(ii)(B).  In  this  way.  the 
borrower  will  be  entitled  to  receive  an 
initial  notice  and  annual  notices  from 
the  loan  ser\'icer,  but  will  not  be 
inundated  by  initial  and  annual  notices 
from  entities  that  hold  interests  in  the 
loan  but  are  unknown  to  the  consumer 
(and  who  do  not  share  the  consumer's 
nonpublic  personal  information  with 
unaffiliated  third  parties). 

Collection  agencies  that  purchase 
accounts  in  their  own  name.  The 

Commission  received  a  substantial 
number  of  comments  from  different 
t\'pes  of  debt  collectors  and  their 
representatives.  This  section  addresses 
several  comments  the  Cormnission 
received  concerning  the  proposed  rule's 
differentiation  between  collectors  who 
assist  creditors  in  collecting  delinquent 
accounts,  and  those  who  purchase  them 
in  their  own  name.^"  The  Commission 
also  received  comments  from  all  types 
of  collection  agencies  on  other  points. 
Several  contested  the  Commission's 
treatment  of  debt  collectors  as  financial 
institutions. '"^  Others  were  concerned 
that  the  rule  would  prohibit 
communications  with  a  creditor  that 
retained  ownership  on  the  account  and 
hired  the  agency  to  obtain  payment  from 
debtors.^" 

Representatives  of  two  major  trade 
associations  of  debt  collectors  pointed 
to  the  definitions  set  forth  in  section  803 
of  the  Fair  Debt  Collection  Practices  Act, 
which  specifically  exempts  any 
"creditor"  collecting  its  own  accounts 
in  its  own  name  from  being  within  the 
definition  of  a  "debt  collector"  subject 
to  that  statute,  and  the  case  law  holding 
that  the  "creditor"  exemption  does  not 
include  debt  collectors  that  purchase 
defaulted  accounts  in  their  own  name 


■"  "A  consumer  has  a    customer  relationship" 
with  a  debt  collector  that  purchase*,  an  account 
from  the  original  creditor  (because  he  or  she  would 
have  a  credit  account  with  the  coUecturl.  but  not 
with  a  debt  collector  that  simph  attempts  lo  collect 
amounts  owed  to  the  creditor  "  b5  FR  111 "4  at 
11176  (Mar   1.  2000) 

'^Those  issues  are  distiissed  under  •>*:  313  11b). 
313.3(k)and  313  4 

'"This  fear  is  unfounded,  because  such  a 
communication  bv  a  collection  agencv  reporting  to 
■A  creditor  that  has  retained  ownership.of  an  an  nunl 
would  be  permitted  under  Ml  3  15(a)(21li\  j  That 
section  allows  communications  tc  parties  holding  a 
legal  interest  relatinc  to  the  consumer,  which  would 
certaiiiK  indude  a  creditor  that  owns  the  debt. 
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for  (:()lUM:ti(>n.  ■'  Tht'  coinnHsnt^rs  arKii»'ti 
that.  btfcausB  the  FDOPA  (Ioh.s  rint  treat 
collection  agencies  that  purchase 
defaulted  accounts  in  their  own  name  as 
creditors,  the  Ci-I.-B  Act  should  not  be 
interpreted  to  do  so.  In  addition,  debt 
buyers  stated  that  they  frequently  made 
bulk  purchases  of  defaulted  accounts 
from  creditors,  immediately  discarded 
and  never  even  attempted  to  collect 
many  of  the  accounts  they  purchased, 
and  were  unable  to  locate  many  of  the 
account  debtors  from  whom  they 
wanted  to  collect  amounts  due. 

The  Commission  recognizes  that  these 
businesses  have  some  attributes  of 
creditors  who  buy  active  accounts 
(where  the  debtors  clearly  become 
customers  of  the  account  purcha.ser)  and 
some  attributes  of  regular  debt  coll*M:tors 
who  attempt  to  collect  amounts  due  on 
behalf  of  the  creditor  (where  the  debtors 
clearly  remain  the  creditor's  customer) 
After  careful  consideration  of  the 
comments  and  the  purposes  of  the  Act. 
the  Commission  retains  its  view  that  if 
a  business  purchases  a  defaulted 
account  for  collection,  it  may  establish 
a  "customer  relationship"  with  the 
account  debtor.  However,  such  a 
relationship  occurs  only  in  those 
instances  where  the  agency  locates  the 
individual  and  tries  to  obtain  payments 
on  the  debt  This  approach  reflects  the 
reality  that  the  collef:tor  has  purchased 
the  account  (albeit  for  less  than  it  would 
pay  for  a  current  account)  and  avoids 
the  result  that  otherwise  the  individual 
would  not  have  a  "customer 
relatitmship"  with  anyone  because  the 
former  relationship  with  the  creditor 
will  have  been  terminated  At  the  same 
time,  it  responds  to  industry' 
commonters  that  contested  the 
Commission's  previous  position  that 
purchase  of  the  account  automatically 
establishes  a  customer  relationship.  The 
applicable  example  in  «»313.3(i)(2)(i)(J) 
makes  it  clear  that  a  debt  buyer  does  not 
have  a  customer  relationship  if  it  does 
not  attempt  to  collect  payments  from,  or 
is  unable  to  locate,  the  individual 
named  on  an  account  it  has  purchased. 

Brokers.  .Several  commenfers 
suggested  that  the  use  of  a  mortgage 
broker,  or  other  business  that  procures 
credit  on  behalf  of  a  consumer,  such  as 
financing  to  purchase  an  automobile, 
should  not  create  a  customer 
relationship.  The  ('ommission  disagrees. 
A  relationship  between  such  a  business 
and  a  consumer  is  more  than  an  isolated 
transaction,  given  that  the  broker  will 


-'  15  I    S  i:    Ib«t2rtl41  .md  lH42ii(hl    Cirkot  V 
[hvfniitifd  hill   Svv     liii     M  l<t  K   Siipp   mi    944- 
45  (I)  tjiiiii    I'W  t|.  Ilnlnwi  V    r»'/f(  mill  ,Sfn;i  f 
('itrf).7Mh    Siipp    IJH*).  l_'Mi  ID   DhI    1«j<«i), 
Kimtierv  l-'ednnil  h'ln   (  or;) .  hhH  K   Supp    14H(l. 
148.5-86  ([)  AIn    MH71 


likely  provide  significant  services  for  a 
consumer,  such  as  providing 
information  or  advice  about  financing 
options,  actively  assisting  the  consumer 
in  contacting  potential  financing 
sourt:es,  analyzing  financial 
information,  or  performing  credit 
checks.  In  some  cases,  the  broker  will 
also  negotiate  with  other  financial 
institutions  on  the  consumer's  behalf 
and/or  assist  with  paperwork  and  loan 
closings.  In  light  of  the  nature  of  the 
services  provided  by  a  loan  broker  or 
other  credit  arranger  in  assisting  the 
consumer  with  financial  transactions,  it 
is  appropriate  to  consider  the  business 
to  be  a  financial  institution  that 
establishes  a  customer  relationship 
when  it  undertakes  to  arrange  or  broker 
a  home  mortgage  loan  or  other  credit  for 
the  consumer.  The  final  rule  reflects  this 
conclusion  in  §  313..1(i)(2)(i)(E). 

IRA  Custodians.  The  final  rule  adds 
an  example  in  §  313.3(i)(2)(i){D)  to 
clarify  that  an  individual  will  be 
deemed  to  establish  a  customer 
relationship  when  a  financial  institution 
acts  as  a  custodian  for  securities  or 
assets  in  an  IRA.  This  example  is 
consistent  with  the  explanation  set  out 
above  in  the  discussion  of  "consumer  " 
concerning  trusts. 

j.  Federal  functional  regulator  The 
proposal  sought  comment  on  a 
definition  of  'government  regulator" 
that  included  all  of  the  Agencies  and 
•State  insurance  authorities  under  the 
circumstances  identified  in  the 
definition. ■^- 

The  few  comments  that  were  received 
on  this  definition  suggested  that  it  be 
expanded  to  include  additional 
governmental  entities.  The  Commission 
notes  that,  for  purposes  of  the  privacy 
rule,  this  term  (which  does  not  include 
the  Commission)  is  relevant  only  in  the 
discussion  of  when  a  financial 
institution  may  disclose  information  to 
a  law  enforcement  agency.  The 
exception  as  stated  in  the  statute  uses 
the  term  "federal  functional  regulator  " 
(see  section  502(e)(5)),  which  term  is 
defined  in  the  statute  at  section  509(2) 
and  also  includes  the  Commission  and 
Secretary  of  the  Treasury,  for  purposes 
of  the  exception  permitting  disclosures 
to  law  enforcement  agencies.  The 
Commission  has  decided  simply  to  use 
the  statutory  term 

k.  Financial  institution  The 
Commissions  proposed  rule  defined 
financial  institution  as  "any  institution 
the  business  of  which  is  engaging  in 
activities  that  are  financial  in  nature  as 


described  in  section  4(k)  of  the  Bank 
Holding  Company  Act  *    *    ""Through 
the  examples,  the  Commission 
expressed  its  view  that  an  institution  is 
a  financial  institution  "the  business  of 
which  is  engaging  in  activities  that  are 
financial  in  nature"  only  if  the  entity  is 
significantly  engaged  in  such  activities. 
The  Commission  received  numerous 
comments  concerning  this  definition. 

Some  commenters  requested  that  the 
Commission  adopt  the  definition  of 
financial  institution  contained  in  the 
other  Agencies'  definition.  The  other 
Agencies  defined  financial  institution  as 
"any  institution  the  business  of  which 
is  engaging  in  activities  that  are 
financial  in  nature  or  incidental  to  such 
financial  activities  as  described  in 
section  4(k)  of  the  Bank  Holding 
Company  Act  "  Section  509(3)  of  the  G- 
L-B  Act  defines  the  term  as  "any 
institution  the  business  of  which  is 
engaging  in  financial  activities  as 
described  in  section  4(k)  of  the  Bank 
Holding  Company  Act  of  1956."  Section 
4(k)  of  the  Bank  Holding  Company  Act 
refers  to  three  types  of  activities  that  the 
Board  may  determine  permissible  for 
financial  holding  companies;  those  that 
are  financial  in  nature,  those  that  are 
incidental  to  such  financial  activity,  and 
those  that  are  complementary  to 
financial  activities.  The  Commission 
interprets  the  G-L-B  Act  to  refer  to  those 
activities  in  Section  4(k)  that  are 
described  as  financial  in  nature  at 
present,  and  not  to  include 
automatically  those  activities  that  the 
Board  later  determines  are  incidental  or 
complementary  to  financial  activities. 
Such  activities  are  not  necessarily 
themselves  financial  activities  and, 
therefore,  should  not  have  an  impact  on 
the  definition  of  financial  institution. 
Thus,  the  final  rule  incorporates  the 
statutory  language  in  §313.3(k).2' 

Given  the  breadth  of  the  definition, 
some  commenters  requested  that  the 
Commission  provide  a  definitive  list  of 
the  entities  that  are  subject  to  the  rule. 
The  Commission  deems  it  inappropriate 
to  publish  such  a  definitive  list.  The 
institutions  covered  by  the  rule 
currently  are  defined  by  reference  to  the 
comprehensive  list  of  activities  found  at 
section  4(k)(4)  of  the  Bank  Holding 
Company  Act.-^*  The  Commission  has 


-  1  hi\  UTiii  was  usHd  in  the  exrt'ptinn  set  mit  in 
^313  Il(a)(4l  of  Ih.'  pnipc.sal  as  it  rdaU-il  In 
disrlosuros  tn  law  enfnri  t-mciit  axcni  i'-*     inc  luilinn 
HovprniiiHiit  rfXiilators 


"  .SfY"  also  tht"  disi  u&sion  of  the  effective  date  at 
S313  18,  infm  Sectmn  4(k)  of  the  Bank  Holding 
(jjmpany  Art  established  pri«:edures  whereby  the 
Board  i.an  add  ai  tivilies  to  the  list  of  activities  that 
it  IS  permissible  fcir  flnancial  holding  companies  to 
engadje  in  To  the  extent  these  later  added  activities 
are  finanrial  activities,  and  not  incidental  activities, 
the  rule  will  not  be  effective  as  to  those  new 
financial  institutions  until  the  (kimmissiun  so 
determines 

-'•.See  footnotes  5-8  and  accompanving  text. 
supra  These  are  activities  either  specified  in 


Federal  Register/ Vol.  65.  No.  101 /Wednesday,  May  24,  2000/Rules  and  Regulations  33655 


reformatted  and  added  additional 
examples  of  financial  institutions  in  the 
final  rule  to  guide  the  analysis  of 
whether  a  particular  entity  is  a  financial 
institution  through  reference  to  section 
4(k)(4)  and  particular  sections  of  the 
Board  regulations  that  are  incorporated 
therein  by  reference. 

The  Commission  received  several 
comments  on  the  "'significantly 
engaged"  standard  set  forth  in  the 
examples  in  the  proposed  rule.  A  few- 
expressed  concern  that  the 
"significantly  engaged"  test  was  too 
imprecise  to  allow  some  businesses  to 
know  whether  they  were  within  the 
definition,  usually  suggesting 
alternatives  that  would  exclude  the 
industries  they  represent.  The  final  rule 
does  not  define  "significantly  engaged." 
The  revenue  tests  suggested  by  some 
commenters  are  too  inflexible  to  take 
into  consideration  all  instances  where 
an  institution  may  be  significantly 
engaged  in  a  financial  activity.  The  final 
rule  retains  the  flexibility  of  the 
"significantly  engaged"  standard  and 
provides  guidance  through  examples. 
To  that  end,  the  Commission  has  moved 
the  "significantly  engaged"  language 
into  the  text  of  the  final  rule  and  retains 
in  the  final  rule  those  examples  from  the 
proposed  rule  of  entities  that  are  and  are 
not  significantly  engaged  in  a  finemcial 
activity.  A  retail  business  that  issues  its 
own  credit  card  directly  to  consumers  is 
a  financial  institution  significantly 
engaged  in  the  extension  of  credit,  but 
a  retail  business  that  merely  allows  its 
retail  clients  to  make  payments  through 
occasional  lay-away  plans  is  not 
significandy  engaged  in  a  financial 
activity.  Similarly,  a  small  merchant 
that  informally  extends  credit  when  it 
"runs  a  tab"  for  some  individuals  is  not 
significantly  engaged  in  the  business  of 
extending  credit.  The  Commission 
believes  that  the  concept  of 
"significantly  engaged"  is  sufficiently 
clear  to  provide  guidance  to  most 
entities  in  analyzing  their  specific 
factual  situations. 

Many  commenters.  especially  some 
representatives  of  the  consumer  debt 
collection  industry .^^  expressed  concern 


Section  4(k)(4|  itself,  or  are  activities  listed  in  Board 
regulations  referenced  in  Section  4(k)(4)  already  in 
effect  on  the  effective  date  of  the  G-L-B  Act  This 
list  of  activities  may  expand  as  the  Board  exercises 
its  authority  to  add  additional  activities  that  are 
financial  in  nature  pursuant  to  Section  4(k)(l-3)  of 
the  Bank  Holding  Company  Act. 

^'The  statute  is  clear  that  debt  collection  agencies 
are  financial  institutions  under  its  terms  As  noted 
in  the  discussion  of  the  definition  of  "financial 
institution"  below,  the  statute  treats  a  broad  range 
of  activities  as  "financial  in  nature  "  Section  509(3) 
of  the  G-L-B  Act  defines  the  term  to  mean  "any 
institution  the  business  of  which  is  engaging  in 
financial  activities  as  described  in  section  4(k)  of 


at  the  breadth  of  the  definition  and 
asserted  that  Congress  could  not  have 
intended  to  include  all  institutions  that 
engage  in  the  activities  referenced  in 
Section  4{k).  The  plain  language  of  the 
statute,  however,  dictates  that  breadth 
and  grants  the  Commission  no  authoriU" 
to  exclude  particular  entities  fi-om  the 
definition.  The  broad  scope  of  the  Act. 
and  the  comments  received  by  the 
Commission,  are  also  discussed  above 
in  more  detail  in  the  context  of 
§  313.1(b).  While  it  is  not  possible  to 
discuss  even,'  potential  financial 
institution  in  detail,  the  Commission 
specifically  sought  comment  on  certain 
of  the  activities  listed  in  section  4(k) 
and  the  Board  regulations  that  are 
incorporated  by  reference. 

The  proposed  rule  acknowledged  that 
one  of  the  activities  characterized  as 
financial  in  nature  in  Section  4(k)(4)  of 
the  Bank  Holding  Company  Act  is 
operating  a  travel  agency  in  connection 
with  offering  financial  services. '^'^  The 
Commission  received  few  comments  on 
the  extent  to  which  travel  agents  operate 
in  connection  with  financial  services. 
The  comments  did  indicate  that  travel 
agents  generally  do  sell  travelers  checks, 
trip  insurance,  and  travel  insurance,  all 
of  which  constitute  financial  products 
or  services.  However,  the  Commission 
does  not  consider  a  travel  agency's 
operations  to  be  "in  connection  with 
offering  financial  services"  and 
therefore  covered  simply  because  it 
offers  travelers  checks  or  travel  related 
insurance  to  their  travel  clients.  Rather, 
the  Commission  interprets  the  G-L-B 
Act  to  cover  travel  agencies  only  if  their 
travel-related  services  are  offered  in 
addition  to  offering  other  financial 
services. 2^  This  would  cover,  for 
example,  entities  that  offer  credit, 
investment,  or  insurance  products  or 


the  Bank  Holding  Company  Act  of  1956  '"  Section 
4(k)(4)(F)  of  the  Bank  Holding  Company  Act 
includes  all  financial  activities  deemed  by  the 
Federal  Reserve  Board  "to  be  so  closely  related  to 
banking  or  managing  or  controlling  banks  as  to  be 
a  proper  incident  thereto."  In  Regulation  Y,  12  CFR 
225  28(b)(2)(iv).  the  Board  specifically  designated 
"collection  agency  services'  as  such  a  financial 
activity 

^'>  See  footnote  5  of  the  Commissions  discussion 
of  the  proposal  at  65  FR  11176.  Section  4(k)(4)(Gl 
of  the  Bank  Holding  Company  Act  includes  all 
financial  activities  conducted  in  the  Ignited  States 
deemed  by  the  Federal  Reserve  Board  "lo  be  usual 
in  connection  with  the  transaction  of  banking  or 
other  financial  operations  abroad  "'  In  Regulation  K, 
12  CFR  2n.(d)(15).  the  Board  specifically 
designated  "lolperating  a  travel  agency  '   *   *  in 
connection  with  financial  services  "  as  such  a 
financial  activity 

^"This  analysis  is  consistent  with  an  interim  rule 
published  by  the  Board  at  12  CFR  225.86(b)(2l.  in 
which  it  characterized  the  travel  agency  activity 
"operating  a  travel  agency  in  connection  with 
financial  ser\ices  offered  by  the  financial  holding 
company  or  others."'  65  FR  14433.  14439  (Mar  17, 
2000). 


services,  and  also  offer  travel -related 
ser\'ices  to  their  clients.  For  these  types 
of  entities,  travel  operations  would 
thereby  become  covered  services  and 
their  travel  transactions  would  be 
protected  by  the  G-L-B  Act.-" 

Some  commenters  requested 
clarification  concerning  whether  certain 
Internet  industries  are  affected  by  the 
rule.  The  comments  in  this  regard  did 
not  provide  sufficient  detail  for  the 
Commission  to  evaluate  all  of  the 
concerns  of  the  commenters.  but  the 
Commission  notes  that  institutions 
operating  on-line,  like  those  operating 
off-line,  will  have  to  evaluate  (1) 
whether  they  are  engaged  in  a  financial 
activity,  and  (2)  if  so,  whether  they  have 
consumers  or  customers  that  trigger  the 
disclosure  or  other  requirements  of  the 
Act.  On  a  related  issue,  the  Commission 
notes  that  one  of  the  financial  activities 
incorporated  by  reference  into  Section 
4{k)  of  the  Bank  Holding  Company  Act 
is; 

'"providing  data  processing  and  data 
transmission  sei^'ices.  facilities  (including 
data  processing  and  data  transmission 
hardware,  software,  documentation,  or 
operating  personnel),  data  bases,  advice,  and 
access  to  such  services,  facilities,  or  data 
bases  by  an\  technological  means,  if  *    *    * 
[t]he  data  to  be  processed  or  furnished  are 
financial,  banking,  or  economic  *    *    •  ■ 

12  CFR  225.28  (b)(14).  The  Commission 
notes  with  respect  to  this  activity  that 
financial  software  and  hardware 
manufacturers,  as  described,  are 
financial  institutions  but  will  have  no 
disclosure  obligations  if  they  sell  only  to 
businesses.  Furthermore,  in  the  case  of 
an  isolated  one-time  sale  of  software  or 
hardware  to  a  consumer,  their 
disclosure  obligations  would  be  ver\ 
limited.  In  addition,  this  language 
brings  into  the  definition  of  financial 
institution  an  Internet  company  that 
compiles,  or  aggregates,  an  individual's 
on-line  accounts  (such  as  credit  cards, 
mortgages,  and  loans)  at  that  company's 
web  site  as  a  service  to  the  individual, 
who  then  may  access  all  of  its  account 
information  through  that  Internet  site. 
Many  entities  that  come  within  the 
broad  definition  of  finemcial  institution 
will  likely  not  be  subject  to  the 
disclosure  requirements  of  the  rule 
because  not  all  financial  institutions 
have  ""consumers"  or  establish 
'"customer  relationships."  Several 
commenters  supported  this  distinction 
and  the  Commission  retains  it  here.  For 
example,  management  consulting  is  a 
"financial  activity"  but  it  is  not  likely 


■^"  .Sep  the  Commission's  discussion  of  "financial 
product  or  serMce'   in  the  next  section,  as  it  relates 
to  the  Act  s  inapplicability  to  nonfinancial  products 
or  senices  of  financial  institutions. 


33656 


Federal  Register/ Vol,  H5.  No.   101 /Wednesday,  May  24.  2000 /Rules  and  Regulations 


that  dnv  individiidl  obtains  mana^fiment 
consultin^f  stirvicos  for  pt-rsonal,  family 
or  household  purposes.  Ljkewi.se. 
rourier  services,  d.tta  processors,  and 
real  estate  appraisers  who  perform 
services  for  a  financial  institution,  but 
do  not  provide  financial  products  or 
services  to  individuals,  will  not  he 
required  to  make  the  disclosures 
mandated  by  the  rule  because  they  do 
not  have  "consumers"  or  "customers" 
as  defined  by  the  rule.'*  The 
Commission  declines  to  adopt  a 
definitive  list,  as  requested  by  some 
commenters.  of  all  of  the  financial 
institutions  that  do  not  have  consumers 
and  customers.  Such  a  list  inevitably 
will  not  be  exclusive  and  may  include 
some  institutions  that  operate  so  that  in 
some  instances  they  have  consumers 
and  customers  and  in  others  they  do 
not. 

Some  commenters  suggested  that  sole 
proprietors  be  exempt  from  the 
definition,  but  provided  no  helpful 
rationale  for  doing  so.  while  others 
requested  clarification  as  to  whether 
nonprofit  entities  could  be  financial 
institutions  covered  by  the  rule 
Whether  or  not  a  commercial  enterprise 
is  operated  by  a  single  individual  is  not 
determinative  in  analyzing  whether  the 
entity  is  a  "financial  institutiem."  If  an 
individual  is  in  the  "business  of  *    *    * 
engaging  in  financial  activities  *    *    *." 
that  "business"  is  included  within  the 
"financial  institution"  definition.'" 
Similarly,  nothing  in  the  definition  of 
financial  institution  excludes  nonprofit 
entities  from  the  definition  of  financial 
institution. 

Few  commenters  addressed  proposed 
§  313.3(i)(3)(iii).  which  incorporated  the 
Act's  exemption  for  institutions 
chartered  by  Congress  to  engage  in 
secondary  market  sales  and  similar 
transactions  related  to  consumers,  as 
long  as  the  institution  does  not  sell  or 
transfer  nonpublic  personal  information 
to  a  nonaffiliated  third  party  This 
exemption  applies  even  if  the  chartered 
institution  sells  or  transfers  information 
as  permitted  by  the  exceptions  to  the 
notice  and  opt  out  requirements  in 
proposed  §^313.10  and  313  1 1 
(«»§313.14  and  313  15  in  the  final  rule). 
The  Commission  also  sought  comment 
on  whether  it  should  require  chartered 


' '  If  such  fiiiani  ml  iiist}liitiuiis  r>-i  eivt^ 
consiiiniTs   iwitipiihiu  prrMinal  iiifuriiidtinii  trnin 
nonHfrilmtoil  rin.iiK  iitl  iiisliliitinis  pursuHnt  lo  mic 
■if  (hf  ••XI  Hpti.ms  s.>t  t.irlli  111  ^^  111  1-1  .iikI  11  1  IS 
hiiwt'vi'r  thii\  wiiulil  b>-  rmiiiirt'd  lo  oh.survH  Ih" 
^.11.1  II  liniilaliiiiis  •in  ri'usf  .inci  redisi  losurf  of 
ihijt  iiif(irniii(uiii 

"'  ,\ii  iiiiliviiluul  whi>  pnivides  n  niiaru  lul  SHrvur; 
■  >nlv  uilnrmallv  (f  n    pri-prtnnn  lax  forms  without 
riuiiiiiif'ratinii  fir  frii'iuls  or  taiiiilv .  or  as  idnimiinilv 
s«fr\u:»))  i.s  not  likt>lv  Mk^rofii  .tiitU  ••iiii'aKcil  iii  .i 
finanilal  attivitv 


institutions,  as  a  condition  of  their 
exemption,  ttj  enter  into  a 
confidentiality  agreement  with  any 
nonaffiliated  third  parties  with  whom 
they  share  information  pursuant  to  the 
exceptions.  (Chartered  institutions 
supported  the  interpretation;  one 
commentor  contended  that  such 
additional  language  was  not  in  keeping 
with  the  intent  of  the  exemption.  The 
Commission  believes  that  its 
interpretation  merely  operates  to  allow 
chartered  institutions  to  continue  their 
normal  business,  and  does  not  permit 
them  (or  any  party  receiving 
information  from  them)  to  disclose 
information  unrestrained.  In  accord 
with  the  limitations  on  reuse  and 
redisclosure  in  section  502(c)  of  the  G- 
L-B  Act,  both  chartered  institutions  and 
recipients  of  nonpublic  personal 
information  are  limited  in  that  regard. 
The  Commission  has  adopted  the 
provision  as  proposed. 

1.  Financial  product  or  service.  The 
proposal  defined  "fineincial  product  or 
service"  as  a  product  or  service  that  a 
financial  institution  could  offer  by 
engaging  in  an  activity  that  is  financial 
in  nature  under  section  4(k)  of  the  Bank 
Holding  Company  Act  of  1956.  The 
proposal's  definition  included  the 
financial  institution's  evaluation  of 
information  collected  in  connection 
with  an  application  by  a  consumer  for 
a  financial  product  or  service  even  if  the 
application  ultimately  is  rejected  or 
withdrawn.  It  also  included  ;he 
brokerage  and  distribution  of 
information  about  a  consumer  for  the 
purpose  of  assisting  the  consumer  in 
obtaining  a  financial  product  or  service. 

The  most  frequent  comment  on  this 
proposed  definition  was  that  the 
evaluation  of  application  information 
should  not  be  considered  a  financial 
product  or  service  For  the  reasons 
advanced  above  in  the  discussion  of  the 
definition  of  "consumer,  "  the 
Clommission  concludes  that  it  is 
appropriate  to  retain  evaluation  activity 
within  the  scope  of  financial  product  or 
service  covered  by  the  rule.  Evaluation 
is  one  of  many  financial  services 
provided  by  financial  institutions 
Moreover,  a  consumer  is  likelv  to 
provide  the  type  of  information  that  the 
statute  is  designed  to  protect  in  the 
course  of  obtaining  the  financial 
institution's  evaluation. 

An  entity's  status  as  a  financial 
institution  does  not  cause  every  product 
or  service  offered  by  that  entity  to  be  a 
financial  product  or  service.  A  retailer 
that  issues  its  own  credit  card  directly 
to  consumers  provides  a  financial 
service  (credit)  to  consumers  who 
utilize  the  card:  but  when  that  same 
retailer  sells  merchandise,  it  provides  a 


nonfinancial  product  or  service  (retail 
sale  of  merchandise). 

The  Commission  has  retained  the 
essence  of  the  proposed  definition,  but 
has  revised  §313.(1)(1)  to  mirror  its 
change  to  the  definition  of  "financial 
institution  "  in  §  31 3.3(k)  and  eliminated 
the  word  "distribution"  from 
§313.3(l)(2)  because  it  is  not  intended  to 
mean  anything  different  from 
"brokerage '"  and,  therefore,  its  use 
invites  confusion. 

m.  Nonaffiliated  third  party.  The 
proposal  defined  "'nonaffiliated  third 
party"  as  any  person  (which  includes 
natural  persons  as  well  as  corporate 
entities)  except  (1)  an  affiliate  of  a 
financial  institution  and  (2)  a  joint 
employee  of  a  financial  institution  and 
a  third  party.  The  proposal  clarified  the 
circumstances  under  which  a  company 
that  is  controlled  by  a  financial 
institution  pursuant  to  that  institution's 
merchant  banking  activities  or 
insurance  company  activities  would  be 
a  "nonaffiliated  third  party"  of  that 
financial  institution. 

The  Commission  received  very  few 
comments  in  response  to  this  proposed 
definition.  One  commenter  requested 
that  the  final  rule  provide  that  a 
disclosure  of  information  to  someone 
who  is  serving  as  a  joint  employee  of 
two  financial  institutions  should  be 
deemed  to  have  been  disclosed  to  both 
financial  institutions.  The  Commission 
disagrees  with  this  result.  Instead,  the 
Commission  believes  it  is  appropriate  to 
deem  the  information  to  have  been 
given  to  the  financial  institution  that  is 
providing  the  financial  product  or 
service  in  question.  Thus,  if  an 
employee  of  a  mortgage  lender  is  a  dual 
employee  with  a  securities  firm, 
information  received  by  that  person  in 
connection  with  a  securities  transaction 
conducted  with  the  securities  firm 
would  be  deemed  to  have  been  received 
by  the  securities  firm. 

The  Commission  notes  that  its 
proposal  omitted  a  section  included  in 
the  other  Agencies'  rules  relating  to 
companies  engaged  in  merchant 
banking,  investment  banking,  or 
investment  activities  described  in 
section  4(k)(4)(H-I)  of  the  Bank  Holding 
Company  Act.  For  purposes  of 
consistency  with  the  rules  to  be  adopted 
by  the  other  Agencies,  the  Commission 
has  included  it  at  §  313.3(m)(2). 
Otherwise,  the  final  rule  defines 
"nonaffiliated  third  party"  as  proposed. 

n.  Sonpublic  personal  information 
Section  509(4)  of  the  G-L-B  Act  defines 
"nonpublic  personal  information  "  to 
mean  "personally  identifiable  financial 
information  "  that  is  provided  by  a 
consumer  to  a  financial  institution, 
results  from  any  transaction  with  the 
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consumer  or  any  service  performed  for 
the  consumer,  or  is  otherwise  obtained 
by  the  financial  institution.  It  also 
includes  any  "list,  description,  or  other 
grouping  of  consumers  (and  publicly 
available  information  pertaining  to 
them)  that  is  derived  using  any 
nonpublic  personal  information  other 
than  publicly  available  information." 
The  statute  excludes  publicly  available 
information  (unless  provided  as  part  of 
the  list,  description  or  other  grouping 
described  above),  as  well  as  a  list, 
description,  or  other  grouping  of 
consumers  (and  publicly  available 
information  pertaining  to  them)  that  is 
derived  without  using  nonpublic 
personal  information.  The  statute  does 
not  define  either  "personally 
identifiable  financial  information"  or 
"publicly  available  information." 

The  proposed  rule  restated  the 
categories  of  information  described 
above  and  presented  two  alternative 
approaches  to  identifying  what 
information  would  be  regarded  as 
publicly  available  (and  therefore,  as  a 
general  rule,  outside  the  definition  of 
"nonpublic  personal  information"). 
Alternative  A  deemed  information  as 
publicly  available  only  if  a  financial 
institution  actually  obtained  the 
information  from  a  public  source  while 
Alternative  B  treated  information  as 
publicly  available  if  a  financial 
institution  could  obtain  it  from  such  a 
source.  Both  Alternatives  A  and  B 
included  within  the  definition  of 
"nonpublic  personal  information" 
publicly  available  information  that  is 
provided  as  part  of  a  list,  description,  or 
other  grouping  of  consumers.  In 
addition  to  requesting  comment  on 
Alternatives  A  and  B,  the  Commission 
requested  comment  concerning  whether 
a  variation  of  the  two  alternatives 
should  be  adopted  that  would  require  a 
financial  institution  to  undertake 
reasonable  procedures  to  establish  that 
information  is,  in  fact,  publicly 
available. 

Commenters  favoring  Alternative  A 
noted  that  it  provided  the  greatest 
protection  for  consumers  by  treating 
anything  the  consumer  gives  to  a 
financial  institution  to  obtain  a  financial 
product  or  service  as  nonpublic 
personal  information.  Under  Alternative 
A,  this  protection  would  be  lost  only  if 
a  financial  institution  actually  obtained 
the  information  from  a  public  soiut:e. 
These  commenters  also  preferred  the 
bright-line  distinction  drawn  by  treating 
as  nonpublic  personal  information  any 
information  given  by  a  consumer  to 
obtain  a  financial  product  or  service  or 
information  that  results  from 
transactions  between  a  financial 
institution  and  a  consumer.  However, 


the  majority  of  those  commenting  on 
this  issue  favored  Alternative  B,  noting 
that  this  alternative  was  consistent  with 
the  statute  and  would  be  far  less 
burdensome  on  financial  institutions. 
These  commenters  suggested  that  a 
requirement  that  the  information 
actually  be  obtained  from  a  public 
source  would  impose  needless  burdens 
on  financial  institutions  (by  requiring, 
for  instance,  that  a  financial  institution 
"tag"  information  they  obtained  from 
public  records)  and  is  not  required  by 
the  statute. 

The  final  rule  incorporates  the 
benefits  of  both  alternatives.  Under  the 
final  rule,  information  will  be  deemed 
to  be  "publicly  available"  and  therefore 
excluded  from  the  definition  of 
"nonpublic  personal  information"  if  a 
financial  institution  has  a  reasonable 
basis  to  believe  that  the  information  is 
lawfully  made  available  to  the  general 
public  from  one  of  the  three  categories 
of  sources  listed  in  the  rule.  See 
§  313.3(p)(l).  The  final  rule  provides 
that  a  financial  institution  will  have  a 
"reasonable  basis"  for  believing  that 
information  is  lawfully  made  available 
if  the  financial  institution  has  taken 
steps  to  determine  whether  the 
information  is  of  the  type  that  is 
available  to  the  general  public,  whether 
an  individual  can  direct  that  the 
information  not  be  made  available  to  the 
general  public,  and,  if  so,  that  the 
financial  institution's  particular 
consuimer  has  not  so  directed.  In  this 
way,  a  financial  institution  will  be  able 
to  avoid  the  burden  of  having  to  actually 
obtain  information  from  a  public  source, 
but  will  not  be  free  simply  to  assume 
that  information  is  publicly  available 
without  some  reasonable  basis  for  that 
belief. 

An  example  of  information  a  financial 
institution  might  have  a  reasonable 
basis  to  believe  is  publicly  available, 
cited  in  the  final  rule,  is  the  fact  that 
someone  has  a  loan  that  is  secured  by 
a  mortgage,  as  long  as  the  financial 
institution  has  determined  that  the 
mortgage  information  is  included  on  the 
public  record  in  the  relevant 
jurisdiction.  See  §  313.3(p)(3)(iii)(l). 
The  rule  also  explains  that  a  financial 
institution  will  have  a  reasonable  basis 
to  believe  that  a  telephone  number  is 
publicly  available  only  if  the  institution 
has  either  located  the  number  in  a 
telephone  book  or  has  been  informed  by 
the  consumer  that  the  number  is  not  an 
unlisted  telephone  number.  See 
§  313.3{p){3)(iii)(2).  This  approach  is 
based  on  the  underlying  principle  that 
a  financial  institution  should  not 
automatically  assume  that  an 
individual's  information  is  publicly 
available,  especiedly  if  a  consumer  has 


some  measure  of  control  over  the  public 
availability  of  the  information. 

With  regard  to  some  types  of 
information  that  may  be  available  to  the 
general  public,  the  extent  to  which  a 
consumer  can  control  the  release  of  that 
information  should  be  well  known.  For 
example,  in  most  jurisdictions,  a 
borrower  has  no  choice  about  whether 
a  lender  will  make  a  mortgage  a  matter 
of  public  record;  a  lender  must  do  so  in 
order  to  protect  its  security  interest.  In 
the  case  of  a  telephone  number,  it  is 
well  established  that  a  person  may 
request  that  his  or  her  number  be 
unlisted;  thus,  the  financial  institution 
will  have  to  takes  steps  to  determine 
whether  a  particular  consumer  has 
exercised  that  option.  In  other  instances, 
there  will  be  more  variation  on  the 
general  availability  of  the  information 
and  the  consumer's  right  to  direct  that 
it  not  be  disclosed.  Some  jurisdictions, 
for  example,  make  driver's  license 
information  more  available  than 
others. 3'  In  evaluating  whether  it  is 
reasonable  to  believe  that  information  is 
publicly  available,  a  financial 
institution  must  consider  whether  the 
information  is  of  a  type  that  a  consumer 
could  keep  from  being  a  matter  of  public 
record. 

To  implement  the  Act's  complex 
definition  of  "nonpublic  personal 
information"  that  is  provided  in  the 
statute,  the  final  rule  adopts  a  definition 
that  consists,  generally  speaking,  of  (1) 
personally  identifiable  financial 
information,  plus  (2)  a  consumer  list 
(and  publicly  available  information 
pertaining  to  the  consumers  on  that  list) 
that  is  derived  using  personally 
identifiable  financial  information  that  is 
not  publicly  available.  From  that  body 
of  information,  the  final  rule  excludes 
publicly  available  information  (except 
as  noted  above)  and  any  consiuner  list 
that  is  derived  without  using  personally 
identifiable  financial  information  that  is 
not  publicly  available.  See  §313.3(n)(l) 
and  (2).  Examples  are  provided  in 
§  313.3(n)(3)  to  illustrate  how  this 
definition  applies  in  the  context  of 
consumer  lists. 

o.  Personally  identifiable  financial 
information.  The  proposed  rule  defined 
"personally  identifiable  financial 
information"  to  include  information 
that  a  consumer  provides  to  a  financial 
institution  in  order  to  obtain  a  financial 
product  or  service,  information  resulting 
from  any  transaction  between  the 
consumer  and  the  financial  institution 
involving  a  financial  product  or  service, 


3' The  Drivers  Privacy  Protection  Act.  18  T  S.C. 
2721-2725.  restricts  the  states  ability  to  disclose  a 
driver's  personal  information  without  the  driver  s 

consent.  Reno  v.  Condon U.S.  _,  120  S.  Ct.  666 

(2000). 
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and  information  about  a  consumor  a 
financial  institution  otherwi.se  obtains 
in  connection  with  providing  a  financial 
product  or  s«rvic:H  to  th«  consumer  Th« 
proposed  rule  also  treated  the  fact  that 
someone  is  a  customer  of  a  financial 
institution  as  personally  identifiable 
financial  information.  In  essence,  the 
proposed  rule  treated  any  personally 
identifiable  information  as  financial  if  it 
was  obtained  by  a  financial  institution 
in  connection  with  providing  a  financial 
product  or  service  to  a  consumer.  The 
Commission  noted  in  the  preamble  to 
the  proposed  rule  that  this 
interpretation  may  result  in  certain 
information  being  covered  by  the  rule 
that  may  not  be  considered  intrinsically 
financial,  such  as  health  status. 

The  Commission  received  a  large 
number  of  comments  in  response  to  this 
definition,  most  of  which  stated  that  the 
definition  inappropriately  included 
certain  identifying  information  that  is 
not  financial,  such  as  name,  address, 
and  telephone  number.  Many  others 
maintained  that  "personally  identifiable 
financial  information"  should  not 
include  the  fact  that  someone  is  a 
customer  of  a  financial  institution. 
These  commenters  typically  noted  that 
many  customer  relationships  are  matters 
of  public  record  (such  as  would  be  the 
case,  for  instance,  anytime  a  transaction 
results  in  the  recordation  of  a  security 
interest)  while  other  customer 
relationships  are  matters  of  public 
knowledge  (because  consumers 
frequently  disclose  the  relationships  by 
writing  checks,  using  credit  cards,  and 
so  on).  Many  commenters  stated  that 
aggregate  data  about  a  financial 
institution's  customers  that  lack 
personal  identifiers  should  not  be 
considered  personally  identifiable 
financial  information 

Treatment  of  identifying  information 
as  financial.  The  Commission  continues 
to  believe  that  any  information  should 
be  considered  financial  information  if  it 
is  requested  by  a  financial  institution  for 
the  purpose  of  providing  a  financial 
product  or  service  This  approach  is 
consistent  with  the  broad  definition  of 
"financial  institution"  used  in  the 
statute,  which  encompasses  not  only 
traditional  financ;ial  activities  (such  as 
banks,  mortgage  lenders,  finance 
companies),  but  also  a  large  number  of 
entities  that  engage  in  activities  not 
traditionally  considered  financial  (such 
as  financial  career  coun.selors,  insurance 
companies,  and  data  processors).  As  a 
consequence  of  that  definition,  the 
range  of  information  that  has  a  bearing 
on  the  terms  and  availability  of  a 
financial  product  or  service  or  that  is 
used  by  a  financ.ial  institution  in 
connection  with  providing  a  financial 


product  or  service  is  e.xtremely  broad 
and  may  include,  for  instance,  medical 
information  and  other  sorts  of 
infonnation  that  might  not  be  thought  of 
as  financial 

Many  commenters.  including  several 
hundred  private  investigators,  expressed 
concern  about  the  need  for  ready  access 
to  identifying  information  to  locate 
people  attempting  to  evade  their 
financial  obligations.  These  commenters 
consistently  suggested  that  names, 
addresses,  and  telephone  numbers 
should  not  be  treated  as  financial 
information  However,  financial 
institutions  rely  on  a  broad  range  of 
information  that  they  obtain  about 
consumers,  including  information  such 
as  addresses  and  telephone  numbers, 
when  providing  financial  products  or 
services.  Location  information  is  used 
by  financial  institutions  to  provide  a 
wide  variety  of  financial  services,  from 
the  sending  of  checking  account 
statements  to  the  disbursing  of  funds  to 
a  consumer.  Other  infonnation.  such  as 
the  maiden  name  of  a  consumer's 
mother  often  will  be  used  by  a  financial 
institution  to  verify  the  consumer's 
identity.  The  Commission  concluded 
that  it  would  be  inappropriate  to  carve 
out  certain  items  of  information  that  a 
particular  financial  institution  might 
rely  on  when  providing  a  particular 
financial  product  or  service. 

The  Commission  notes  that  names, 
addresses,  and  telephone  numbers,  if 
publicly  available,  will  not  be  subject  to 
the  opt  out  provisions  of  the  statute 
unless  that  information  is  "derivative 
information"  (i.e.,  information  that  is 
part  of  a  list,  description,  or  other 
grouping  of  consumers  that  is  derived 
from  personally  identifiable  financial 
information  that  is  not  publicly 
available).  Thus,  in  instances  involving 
specific  requests  about  individuals,  a 
financial  institution  still  may  disclose 
information  about  the  individual  that 
the  institution  has  a  reasonable  basis  to 
believe  is  publicly  available,  provided 
that  in  so  doing  the  institution  does  not 
disclose  the  existence  of  a  customer 
relationship  (unless  the  relationship  is  a 
matter  of  public  record,  as  in  the  case 
of  most  mortgage  loans).  Moreover,  in 
instances  when  a  consumer  does  not  opt 
out.  a  financial  institution  may  disclose 
any  nonpublic  personal  information  to  a 
nonaffiliated  third  party  provided  that 
the  disclosure  is  consistent  with  the 
institution's  opt  out  and  privacy  notices. 

Customer  relationship  as  "penonally 
identifiable  financial  information."  The 
(Commission  disagrees  with  those 
commenters  who  maintain  that 
customer  relationships  should  not  be 
considered  to  be  personally  identifiable 
financial  information.  Information  that  a 


particular  person  has  a  customer 
relationship  identifies  that  person,  and 
thus  is  personally  identifiable.  This 
information  also  is  financial,  because  it 
communicates  that  the  person  in 
question  has  a  transaction  invfilving  a 
financial  product  or  ser\'ice  with  a 
financial  institution.  While  this 
information  could  in  certain  cases  be  a 
matter  of  public  record,  that  does  not 
change  the  analysis  of  whether  the 
information  is  personally  identifiable 
financial  information. 

Changes  made  to  the  definition.  The 
final  rule  makes  various  stylistic 
changes  to  the  definition  to  make  it 
easier  to  read  and  understand.  In 
addition,  the  final  rule  adds  to  the 
examples  of  information  covered  by  the 
rule  any  information  that  the  institution 
collects  through  a  "cookie."  ^^  See 
§  313.3(o)(2)(F).  This  illustrates  one  of 
the  various  means  by  which  a  financial 
institution  may  "otherwise  obtain" 
information  about  a  consumer  in 
connection  with  providing  a  financial 
product  or  service  to  that  consumer. 

An  example  in  §  313.3(o)(2)(ii)(B) 
clarifies  that  aggregate  information  or 
blind  data  lacking  personal  identifiers  is 
not  covered  by  the  definition  of 
"personally  identifiable  financial 
information  "  The  Commission  agrees 
with  those  commenters  who  opined  that 
such  data,  by  definition,  do  not  identify 
any  individual. 

p.  Publicly  available  information.  The 
proposal  defined  "publicly  available 
information"  to  include  information 
that  is  lawfully  made  available  to  the 
public  from  official  public  records  (such 
as  real  estate  recordations  or  security 
interest  filings),  information  from 
widely  distributed  media  (such  as  a 
telephone  book,  television  or  radio 
program,  or  newspaper),  and 
information  that  is  required  to  be 
disclosed  to  the  general  public  by 
Federal.  State,  or  local  law  (such  as 
securities  disclosure  documents).  The 
proposed  rule  stated  that  publicly 
available  information  from  widely 
distributed  media  would  include 
information  from  an  Internet  site  that  is 
available  to  the  general  public  without 
requiring  a  password  or  similar 
restriction. 

As  noted  in  the  discussion  of 
"nonpublic  personal  information."  the 
Commission  proposed  two  versions  of 
the  definition  of  "publicly  available 
information.  "  The  final  rule  more 
closelv  tracks  the  statute  while 


"  A  I  ookie  IS  H  small  text  file  placed  nn  a 
I  iinsunier  s  t  omputer  hard  drivn  bv  a  web  server 
The  luiikie  transmits  infonnation  back  to  the  server 
(hat  plated  it 


Federal  Register/ Vol.  65.  No.  101 /Wednesday.  May  24.  2000/Rules  and  Regulations  33659 


incorporating  the  benefits  of  both 
alternatives. 

Several  commenters  questioned  the 
appropriateness  of  excluding 
information  from  the  definition  of 
"publicly  available  information"  if  a 
person  who  seeks  to  obtain  the 
information  over  the  Internet  must  have 
a  password  or  comply  with  a  similar 
restriction.  These  conunenters  made  the 
point  that  many  Internet  sites  are 
available  to  a  large  number  of  people, 
each  of  whom  need  a  user  name  and 
identification  number  to  access  the 
sites.  Several  of  these  commenters 
suggested  that  it  is  more  appropriate  to 
focus  on  whether  the  information  was 
lawfully  placed  on  the  Internet. 

The  Commission  agrees  and  has 
amended  the  final  rule  to  remove  the 
reference  to  passwords  or  similar 
restrictions  from  the  example  of  the 
Internet  as  a  "widely  distributed"' 
medium  of  conununication.  In  its  place, 
the  Commission  has  substituted  a 
standard  requiring  that  the  information 
be  available  on  an  unrestricted  basis, 
and  has  then  specified  that  a  site  is  not 
restricted  merely  because  an  Internet 
service  provider  or  a  site  operator 
requires  a  fee  or  password  as  long  as 
access  is  otherwise  available  to  the 
general  public.  The  traditional  use  of 
passwords  is  to  confine  the  access  of 
individual  customers  to  specific, 
individual  information.  However, 
website  operators,  in  particular,  may 
require  user  identifications  and 
passwords  as  a  method  of  tracking 
access  rather  than  restricting  access  to 
the  information  available  through  the 
website.  Fees  may  be  levied  to  enhance 
the  revenue  of  the  Internet  service 
provider  or  site  operator  rather  than 
restrict  access.  Therefore,  the 
Commission  believes  that  the  definition 
of  "widely  distributed  media"  should 
properly  focus  on  whether  the 
information  is  lawfully  available  to  the 
general  public,  rather  than  on  the  type 
of  medium  from  which  information  is 
obtained. 

The  concept  of  information  being 
lawfully  obtained  was  included  in  the 
proposal,  and  is  retained  in  the  final 
rule.  Thus,  information  unlawfully 
obtained  will  not  be  deemed  to  be 
publicly  available  notwithstanding  that 
it  may  be  available  to  the  general  public 
through  widely  distributed  media. 

The  following  example  illustrates 
how  "nonpublic  personal  information," 
"personally  identifiable  financial 
information,"  and  ""publicly  available 
information"'  will  work  under  the  final 
rule.  Assume  that  Mary  provides  a 
mortgage  lender  with  information  in 
order  to  obtain  a  loan  to  finance  a  home 
purchase,  and  the  same  information  to 


a  retail  store  to  open  a  credit  card 
account.  Under  the  final  rule,  all  of  this 
information  would  be  personally 
identifiable  financial  information.  Once 
Mary  establishes  the  customer 
relationships  she  seeks,  the  fact  that 
Mary  is  a  mortgage  loan  customer  and 
a  credit  card  customer  at  the  financial 
institutions  also  would  be  personally 
identifiable  financial  information. 

Certain  infonnation  provided  by 
Mary,  such  as  her  name  and  address, 
may  be  publicly  available.  If  the 
mortgage  lender  has  a  reasonable  basis 
to  believe  that  this  information  is 
publicly  available,  and  if  the 
infonnation  was  included  on  a  list  of  all 
of  the  institution's  mortgage  loan 
customers,  then  her  name  and  address 
would  fall  outside  the  definition  of 
"nonpublic  personal  information"  in 
those  jurisdictions  where  mortgages  are 
a  matter  of  public  record.  However, 
Mary's  name  and  address  would  be 
protected  as  nonpublic  personal 
information  if  the  retailer  wanted  to 
include  those  items  on  a  list  of  holders 
of  its  proprietary  credit  card.  The 
difference  in  treatment  stems  ftom  the 
distinction  drawn  in  the  statute  between 
lists  prepared  using  publicly  available 
information  (as  would  be  the  case  in  the 
mortgage  loan  hypothetical)  and  lists 
prepared  using  iriformation  that  is  not 
publicly  available  (as  would  be  the  case 
in  the  credit  card  hypothetical). 

The  Commission  concludes  that  this 
relatively  complex  approach  is 
mandated  by  the  statute's  definition  of 
"nonpublic  personal  infonnation."  The 
final  rule  also  is  consistent  with  the  fact 
that  certain  relationships  are  matters  of 
public  record,  and,  therefore,  less 
deserving  of  protection  from  disclosure. 

q.  You.  The  Commission  used  the 
pronoun  "you"  to  refer  to  financial 
institutions  within  its  jurisdiction  in  the 
proposal  and  defined  "you"  to  mean 
those  entities. 

The  Commission  received  no 
comments  in  response  to  this  definition 
and  adopts  the  definition  set  forth  in  the 
proposed  rule. 

Section  313.4    Initial  Privacy  Notice  to 
Consumers  Required 

The  G-L-B  Act  requires  a  financial 
institution  to  provide  an  initial  notice  of 
its  privacy  policies  and  practices  in  two 
circumstances.  For  customers,  the 
notice  must  be  provided  at  the  time  of 
establishing  a  customer  relationship. 
For  consumers  who  are  not  customers, 
the  notice  must  be  provided  prior  to 
disclosing  nonpublic  personal 
information  about  the  consumer  to  a 
nonaffiliated  third  party. 

The  proposed  rule  implemented  these 
requirements  by  mandating  that  a 


financial  institution  provide  the  initial 
notice  to  an  individual  prior  to  the  time 
a  customer  relationship  is  established 
and  the  opt  out  notice  prior  to 
disclosing  nonpublic  personal 
information  to  nonaffiliated  third 
parties.  These  notices  were  required  to 
be  clear  and  conspicuous  and  to 
accurately  reflect  the  institution's 
privacy  policies  and  practices.  The 
proposal  also  set  out  standards 
governing  when  a  customer  relationship 
is  established  and  how  a  financial 
institution  is  to  provide  notice. 

The  Conunission  received  many 
comments  on  proposed  §  313.4.  Most  of 
the  comments  raised  questions  about 
the  time  by  which  initial  notices  must 
be  provided,  whether  new  notices  are 
required  for  each  new  financial  product 
or  service  obtained  by  a  customer,  the 
point  at  which  a  customer  relationship 
is  established,  and  how  initial  notices 
may  be  provided. 

Providing  initial  notices  "prior  to" 
time  customer  relationship  is 
established.  Many  commenters  stated 
that,  because  the  statute  requires  only 
that  the  initial  notice  be  provided  "at 
the  time  of  establishing  a  customer 
relationship."  the  regulation  should  not 
require  that  the  notice  be  provided 
"prior  to"  the  point  at  which  a  customer 
relationship  is  established.  These 
commenters  were  concerned  that  the 
rule  could  be  interpreted  as  requiring  a 
financial  institution  to  provide 
disclosures  at  a  point  different  from 
when  they  must  provide  other  federally 
mandated  consumer  disclosures  during 
the  process  of  establishing  a  customer 
relationship. 

In  response  to  these  comments,  the 
Commission  has  clarified  the  timing  for 
providing  initial  notices.  The  final  rule 
provides  that,  as  a  general  rule,  the 
initial  notice  must  be  given  not  later 
than  the  time  when  a  financial 
institution  establishes  a  customer 
relationship.  See  §  313.4(a)(1).  As  in  the 
proposal,  the  initial  notices  may  be 
provided  at  the  same  time  a  financial 
institution  is  required  to  give  other 
notices,  such  as  those  required  by  the 
Boards  regulations  implementing  the 
TILA.  This  approach,  like  the  approach 
taken  in  the  proposed  rule,  strikes  a 
balance  between  (1)  ensuring  that 
consumers  will  receive  privacy  notices 
at  a  meaningful  point  along  the 
continuum  of '"establishing  a  customer 
relationship"  and  (2)  minimizing 
unnecessary'  burdens  on  financial 
institutions  that  may  otherwise  result  if 
the  final  rule  were  to  require  financial 
institutions  to  provide  consumers  with 
a  series  of  notices  at  different  times  in 
a  transaction. 
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Providing  notices  after  customer 
relationship  is  established.  Several 
commenters  stated  that  the  rule  should 
provide  financial  institutions  with  the 
flexibility  to  deliver  the  initial  notice 
after  the  customer  relationship  is 
established  under  certain 
circumstances.  These  commenters 
posited  .several  situations  in  which  a 
customer  relationship  is  established 
without  face-to-face  contact  between  the 
consumer  and  financial  institution.  For 
example,  collection  agencies  that 
purchase  accounts  in  default  noted  that 
it  frequently  takes  time  to  locate  debtors 
on  such  accounts  (and  that  sometimes 
they  do  not  even  try  to  do  so.)  The 
commenters  stated  that  delivery  of  the 
initial  notice  before  the  customer 
relationship  is  established  in  these 
situations  would  be  impractical,  and  a 
requirement  along  those  lines  would 
have  a  significant  adverse  effect  on  the 
ability  to  provide  a  financial  product  or 
service  to  a  consumer  as  quickly  as  the 
consumer  desires. 

The  Commission  believes  that  it  is 
appropriate  for  financial  institutions  to 
have  flexibility  in  certain  circumstances 
to  provide  the  initial  notice  at  a  point 
after  the  customer  relationship  is 
established.  To  accommodate  the  wider 
range  of  situations  presented  by  the 
commenters,  the  Commission  has 
modified  the  relevant  examples  so  that 
they  now  are  more  broadly  applicable. 
As  stated  in  the  final  rule  in  §  313.4(e). 
a  financial  institution  may  provide  the 
initial  notice  within  a  reasonable  time 
after  establishing  a  customer 
relationship  in  two  instances.  First, 
notice  may  be  provided  after  the  fact  if 
the  establishment  of  the  customer 
relationship  is  not  at  the  customer's 
election.  See  §  3 1 3.4(e)(l )(i).  This  might 
occur,  for  instance,  when  a  credit 
account  is  sold.  Second,  a  notice  may  be 
sent  after  establishing  a  customer 
relationship  when  to  do  otherwise 
would  substantially  delay  the 
consumer's  transaction  and  the 
consumer  agrees  to  receive  the  notice  at 
a  later  time.  See  §  31 3.4(e)(  1  )(ii).  An 
example  of  this  would  be  when  a 
transaction  is  conducted  over  the 
telephone  and  the  customer  desires 
prompt  delivery'  of  the  item  purchased. 
Another  example  of  when  this  might 
occur  is  when  a  lender  (other  than  a 
college  or  university)  establishes  a 
customer  relationship  with  an 
individual  under  a  student  loan 
program  as  described  in  the  final  rule 
where  loan  proceeds  are  disbursed 
promptly  without  prior  communication 
between  the  bank  and  the  customer. 

In  most  situations,  and  particularly 
where  the  establishment  of  a  customer 
relationship  is  in  person,  a  financial 


institution  should  give  the  initial  notice 
at  a  point  when  the  consumer  still  has 
a  meaningful  choice  about  whether  to 
enter  into  the  customer  relationship. 
The  exceptions  listed  in  the  examples, 
while  not  exhaustive,  illustrate  the  less 
frfxjuent  situations  when  delivery  either 
would  pose  a  significant  impediment  to 
the  conduct  of  a  routine  business 
practice  or  the  consumer  agrees  to 
receive  the  notice  later  in  order  to 
obtain  a  financial  product  or  service 
immediately. 

In  circumstances  when  it  is 
appropriate  to  deliver  an  initial  notice 
after  the  customer  relationship  is 
established,  a  financial  institution 
should  deliver  the  notice  within  a 
reasonable  time  thereafter.  For  example, 
a  debt  buyer  that  has  purchased  a 
defaulted  account  for  collection  in  its 
own  name  would  be  authorized  by 
§  313.4(e)(2)(i)  to  provide  its  privacy 
notice  shortly  after  locating  the  debtor. 
Several  commenters  requested  that  the 
final  rule  specify  precisely  how  many 
days  a  financial  institution  has  in  which 
to  deliver  the  notice  under  these 
circumstances.  However,  the 
Commission  believes  that  a  rule 
prescribing  the  maximum  number  of 
days  would  be  inappropriate  because  (a) 
the  circumstances  of  when  an  after-the- 
fact  notice  is  appropriate  are  likely  to 
vary  significantly,  and  (h)  a  rule  that 
attempts  to  accommodate  every 
circumstance  is  likely  to  provide  more 
time  than  is  appropriate  in  many 
instances.  Thus,  rather  than  establish  an 
inflexible  rule,  the  Commission  has 
elected  to  retain  the  more  general  rule 
as  set  out  in  the  proposal  in 
§  313.4(e)(1). 

Nothing  in  the  rule  is  intended  to 
discourage  a  financial  institution  from 
providing  an  individual  with  a  privacy 
notice  at  an  earlier  point  in  the 
relationship  if  the  institution  wishes  to 
do  so  in  order  to  make  it  easier  for  the 
individual  to  compare  its  privacy 
policies  and  practices  with  those  of 
other  institutions  in  advance  of 
conducting  transactions. 

New  notices  not  required  for  each 
new  financial  product  or  service. 
Several  commenters  asked  whether  a 
new  initial  notice  is  required  every  time 
d  customer  obtains  a  financial  product 
or  service  from  that  financial  institution. 
These  commenters  suggested  that  the 
public  would  not  materially  benefit 
from  repeated  disclosures  of  the  same 
information,  and  that  requiring 
additional  initial  notices  to  be  provided 
to  the  same  consumer  would  be 
burdensome  on  financial  institutions. 

The  (Commission  agrees  that  it  would 
be  burdensome,  with  little 
corresponding  benefit  to  the  public,  to 


require  a  financial  institution  to  provide 
the  same  consumer  with  additional 
copies  of  its  initial  notice  every-  time  the 
consumer  obtains  a  financial  product  or 
service.  Accordingly,  the  final  rule 
states,  in  §  313.4(d)(2),  that  a  financial 
institution  will  satisfy  the  notice 
requirements  when  an  existing  customer 
obtains  a  new  financial  product  or 
service  if  the  institution's  initial, 
revised,  or  annual  notice  (as 
appropriate)  is  accurate  with  respect  to 
the  new  financial  product  or  service. 

[oint  accountholders.  The  majority  of 
comments  on  how  to  provide  notice 
suggested  that  the  final  rule  state  that  a 
financial  institution  is  not  obligated  to 
provide  more  than  one  notice  to  joint 
accountholders.  Several  of  these 
commenters  noted  that  disclosure 
obligations  arising  from  joint  accounts 
are  well  settled  under  other  rules,  such 
as  the  regulations  implementing  the 
Equal  Credit  Opportunity  Act 
(Regulation  B,  12  CFR  part  202,  )  and 
TILA.  Under  both  Reg.  B  and  Reg.  Z,  a 
financial  institution  is  permitted  to  give 
only  one  notice.  The  authorities  cited 
include  requirements  that  the  financial 
institution  give  disclosures,  as 
appropriate,  to  the  "primary  applicant" 
if  this  is  readily  apparent  (in  the  case  of 
Reg.  B;  see  12  CFR  202.9(f))  or  to  a 
person  "primarily  liable  on  the 
account"  (in  the  case  ot  Reg.  Z;  see  12 
CFR  226.5(b)). 

The  Commission  agrees  that  a 
financial  institution  should  be  allowed 
to  provide  initial  notices  in  a  manner 
consistent  with  other  disclosure 
obligations.  There  are  also 
circumstances,  however,  where  more 
than  one  of  the  joint  account  holders 
may  want  separate  notices.  Therefore, 
the  final  rule  states  in  §  313.9  that  the 
financial  institution  may  send  one 
notice,  but  must  honor  requests  from 
one  or  more  account  holders  for 
separate  notices.  Even  absent  a  request, 
a  financial  institution  may,  in  its 
discretion,  provide  notices  to  each  party 
to  the  account.  This  situation  might 
arise,  for  instance,  when  a  financial 
institution  does  not  want  one  opt  out 
election  to  apply  automatically  to  all 
joint  accountholders  (see  discussion  of 
how  to  provide  opt  out  notices,  below). 

Mer^rs.  A  few  commenters  requested 
guidance  on  what  notices  are  required 
in  the  event  of  a  merger  of  two  financial 
institutions  or  an  acquisition  of  one 
financial  institution  by  another.  In  such 
a  situation,  the  need  to  provide  new 
initial  (and  opt  out)  notices  to  the 
customers  of  the  entity  that  ceases  to 
exist  will  depend  on  whether  the 
notices  previously  given  to  those 
customers  accurately  reflect  the  policies 
and  practices  of  the  surviving  entity.  If 
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they  do,  the  surviving  entity  will  not  be 
required  under  the  rule  to  provide  new 
notices. 

As  was  stated  in  the  preamble  to  the 
proposed  rule,  a  financial  institution 
must  maintain  any  protections  that  it 
represents  it  will  provide  in  its  privacy 
notices.  Financial  institutions  must  take 
appropriate  measures  to  adhere  to  their 
stated  policies  and  practices. 

Section  313.5    Annual  Privacy  Notice 
to  Customers  Required 

Section  503  of  the  G-L-B  Act  requires 
a  financial  institution  to  provide  notices 
of  its  privacy  policies  and  practices  at 
least  aimually  to  its  customers  "during 
the  continuation"  of  a  customer 
relationship.  The  proposed  rule 
implemented  this  requirement  by 
requiring  a  clear  and  conspicuous  notice 
that  accurately  reflects  the  privacy 
policies  and  practices  then  in  effect  to 
be  provided  at  least  once  during  any 
period  of  twelve  consecutive  months. 
The  proposed  rule  noted  that  provisions 
governing  how  to  provide  an  initial 
notice  also  would  apply  to  annual 
notices,  and  stated  that  a  financial 
institution  would  not  be  required  to 
provide  annual  notices  to  a  customer 
with  whom  it  no  longer  has  a 
continuing  relationship. 

Several  commenters  requested  that 
the  final  rule  permit  annual  notices  to 
be  given  each  calendar  year,  instead  of 
every  twelve  months.  A  variation 
suggested  by  a  few  commenters  was  to 
state  that  notices  must  be  provided 
during  each  calendar  year,  with  no  more 
than  15  months  elapsing  between 
mailings.  To  clarify  the  extent  of 
financial  institutions'  flexibility,  the 
final  rule  retains  the  general  rule 
requiring  annual  notices  but  then 
provides  an  example,  in  §  313.5(a)(2), 
stating  that  a  financial  institution  may 
select  a  calendar  year  as  the  12-month 
period  within  which  notices  will  be 
provided  and  provide  the  first  annual 
notice  at  any  point  in  the  calendar  year 
following  the  year  in  which  the 
customer  relationship  was  established. 
The  final  rule  also  requires  that  a 
financial  institution  apply  the  12-month 
cycle  to  its  consumers  on  a  consistent 
basis. 

Several  commenters  suggested  that  a 
financial  institution  be  permitted  to 
make  the  annual  notice  available  upon 
request  only,  particularly  if  there  have 
been  no  material  changes  to  the  notice 
since  it  was  last  delivered  or  the 
customer  has  opted  out.  These 
commenters  maintained  that  little  value 
is  added  by  providing  customers  with 
additional  copies  each  year  of  the  same 
information.  Some  suggested  that 
financial  institutions  be  permitted  to 


provide  a  "short-form"  annual  notice,  in 
which  the  institution  informs  its 
customers  that  there  has  been  no  change 
to  its  privacy  policies  and  practices  and 
that  the  customers  may  obtain  a  copy 
upon  request. 

The  Commission  has  not  amended  the 
final  rule  to  permit  this  approach,  for 
two  reasons.  First,  the  Commission 
interprets  the  statute  as  contemplating 
complete  disclosures  annually  to  all 
customers  during  the  duration  of  the 
customer  relationship.  Section  503  of 
the  G-L-B  Act  states  that  "not  less  than 
annually  diuing  the  continuation  of  [a 
customer]  relationship,  a  financial 
institution  shall  provide  a  clear  and 
conspicuous  disclosure  to  such 
consvuner  [i.e.,  one  with  whom  a 
customer  relationship  has  been  formed], 
...  of  such  financial  institution's 
policies  and  practices  with  respect  to" 
the  information  enumerated  in  the 
statute.  The  Commission  believes  that 
this  provision  contemplates  a  full  set  of 
disclosures  to  each  customer  once  a 
year. 

Second,  the  clarifications  made  in  the 
final  rule  to  the  disclosure  provisions 
make  it  clear  that  a  financial  institution 
is  not  required  to  provide  a  lengthy  and 
detailed  privacy  notice  to  comply  with 
the  rule.  Small  institutions  that  do  not 
share  information  with  third  parties 
beyond  the  statutory  exceptions  should 
be  able  to  provide  a  short,  streamlined 
notice.  The  rule  also  permits  a  financial 
institution  to  provide  annual  notices  to 
customers  over  the  institution's  web  site 
if  the  customer  conducts  transactions 
electronically  and  agrees  to  such 
disclosiires  (see  additional  discussion  of 
this  flexibility,  below,  in  §  313.9).  As  a 
result,  the  final  rule  achieves  much  of 
the  burden  reduction  sought  by  those 
requesting  a  short-form  annual  notice 
option. 

Most  of  the  remaining  comments 
received  in  response  to  proposed  §  313.5 
addressed  the  sections  governing  when 
a  customer  relationship  is  terminated. 
Some  noted  that  the  examples  used 
"consumer"  when  "customer"  was 
appropriate,  and  the  final  rule  is  revised 
accordingly.  A  few  conunenters, 
including  retailers  and  some  whose 
business  related  to  real  estate 
transactions,  stated  that  the  example  of 
no  commimication  with  a  customer  for 
twelve  months  should  be  amended  to 
clarify  that  promotional  materials  would 
not  be  considered  a  communication 
about  the  relationship  sufficient  to 
reactivate  a  dormant  or  terminated 
customer  relationship.  These 
commenters  generally  suggested  that  the 
rule  be  tied  to  communications  initiated 
by  the  customer.  The  Commission 
agrees  that  a  communication  that  merely 


informs  a  person  about,  or  seeks  to 
encourage  use  of.  a  financial 
institution's  products  or  services  is  not 
the  type  of  communication  that  signifies 
an  ongoing  relationship.  The  final  rule 
has  been  amended  in  §  313.5(b)(2)(vii) 
to  reflect  that  the  distribution  of 
promotional  materials  will  not  prolong 
a  customer  relationship  under  the  rule. 
The  Commission  disagrees,  however, 
that  the  test  should  focus  on  whether 
there  has  been  any  customer-initiated 
contact,  because  there  will  be  instances 
in  which  the  customer  will  not  initiate 
a  contact  with  a  financial  institution 
within  the  relevant  time  period  but 
nonetheless  has  an  ongoing 
relationship. 

Section  313.6    Information  To  Be 
Included  in  Initial  and  Annual  Privacy 
Notices 

Section  503  of  the  G-L-B  Act 
identifies  the  items  of  information  that 
must  be  included  in  a  financial 
institution's  initial  and  aimual  notices. 
Section  503(a)  of  the  G-L-B  Act  sets  out 
the  general  requirement  that  a  financial 
institution  must  provide  customers  with 
a  notice  describing  the  institution's 
policies  and  practices  with  respect  to, 
among  other  things,  disclosing 
nonpublic  personal  information  to 
affiliates  and  nonaffiliated  third  parties. 
Section  503(b)  of  the  Act  identifies 
certain  elements  that  must  be  addressed 
in  that  notice. 

The  proposed  rule  implemented 
section  503  by  requiring  a  financial 
institution  to  provide  information 
concerning: 

•  The  categories  of  nonpublic 
personal  information  that  a  financial 
institution  may  collect; 

•  The  categories  of  nonpublic 
personal  information  that  a  financial 
institution  may  disclose; 

•  The  categories  of  affiliates  and 
nonaffiliated  third  parties  to  whom  a 
financial  institution  discloses  nonpublic 
personal  information,  other  than  those 
to  whom  information  is  disclosed 
pursuant  to  an  exception  in  section 
502(e)  of  the  G-L-B  Act; 

•  The  financial  institution's  policies 
with  respect  to  sharing  information 
about  former  customers; 

•  The  categories  of  information  that 
are  disclosed  pursuant  to  agreements 
with  third  party  service  providers  and 
joint  marketers  and  the  categories  of 
third  parties  providing  the  services; 

•  A  consumer's  right  to  opt  out  of  the 
disclosure  of  nonpublic  personal 
information  to  nonaffiliated  third 
parties; 

•  Any  disclosures  regarding  affiliate 
information  sharing  opt  outs  a  financial 
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institution  is  providing  under  the  FCRA. 
and 

•  The  financial  institutions  policies 
and  practices  with  respect  to  protecting 
the  confidentiality,  security,  and 
integrity  of  nonpublic  personal 
information. 

The  Commission  received  a  large 
number  of  comments  concerning  these 
requirements,  with  the  majority  of 
conunents  making  the  points 
summarized  below 

Level  of  detail  required.  Many 
commenters  offered  the  general 
observation  that  the  level  of  detail  that 
would  be  required  under  the  proposed 
rule  would  result  in  lengthy, 
complicated,  and  ultimately  confusing 
disclosures  These  comments  have  led 
the  Commission  to  clarify  the  level  of 
detail  that  is  required  in  a  financial 
institution's  initial  and  annual 
disclosures  to  contain. 

Neither  the  Act  nor  this  rule  requires 
a  financial  institution  to  publish  lengthy 
disclosures  that  identify  with  precision 
every  type  of  information  collected  fir 
disclosed,  the  name  of  every  entity  with 
whom  the  financial  institution  shares 
information,  a  complete  description  of 
the  technical  specifications  of  methods 
used  by  the  institution  to  protect  its 
customers'  records,  or  the  identity  of 
each  employee  who  has  access  to  the 
records.  Instead,  the  Commission  has 
concluded  that  the  statute,  by  focusing 
on  "categories"  of  information  and 
recipients  of  information,  is  intended  to 
require  notices  that  provide  consumers 
with  a  general  description  of  the  third 
parties  to  whom  a  financial  institution 
discloses  nonpublic  personal 
information,  the  types  of  information  it 
discloses,  and  the  other  information 
about  the  institution's  privacy  policies 
and  practices  listed  above.  The 
Commission's  intent  is  that  the  notice 
must  be  reasonably  designed  to  be 
meaningful  to  consumers.  The  final 
rule,  like  the  proposal,  permits  a 
financial  institution  to  comply  with 
these  notice  requirements  by  providing 
a  description  that  accurately  represents 
its  privacy  policies  and  practices  The 
Commission  believes  that  in  most  cases 
the  initial  and  annual  disclosure 
requirements  can  be  satisfied  bv 
disclosures  contained  in  a  tri-fold 
brochure. 

To  address  commenters'  cont  erns 
about  the  likelihood  that  consumers  will 
not  read  long,  detailed  disclosures,  the 
Ckimmission  has  revised  the  examples  of 
the  disclosures  set  out  in  propf)sed 
^  313.6(e).  which  appears  in  the  final 
rule  at  <i  313. 6((:).  to  clarify  the  levi-1  of 
detail  that  it  thmks  is  appropriate  under 
the  G-L-B  Act   Sample  clauses  have 
been  provided  in  Appendix  A  to  the 


rule,  and  guidance  for  certain 
institutions  has  been  set  out  below  in 
Section  D  Because  the  examples  are  not 
exclusive,  the  final  rule  permits  a 
financial  institution  to  use  categories 
different  from  those  provided  in  the 
examples,  thereby  providing  additional 
flexibility  for  financial  institutions  in 
complying  with  the  disclosure 
requirements.  In  addition,  the  language 
in  tj  313.6(a)  that  precedes  the  items  of 
information  to  be  addressed  in  the 
initial  notice  has  been  amended  to 
clarify  that  a  financial  institution  is 
required  only  to  address  those  items 
that  apply  to  the  institution.  Thus,  for 
instance,  if  a  financial  institution  does 
not  disclose  nonpublic  personal 
information  to  third  parties,  it  may 
simply  omit  any  reference  to  the 
categories  of  affiliates  and  nonaffiliated 
third  parties  to  whom  the  institution 
discloses  nonpublic  personal 
information.  The  Commission  has  made 
these  changes  to  clarify  financial 
institutions'  obligations  under  the 
statute  and  thereby  eliminate 
unnecessary  confusion. 

The  required  content  is  the  same  for 
both  the  initial  and  annual  notices  of 
privacy  policies  and  practices.  While 
the  information  contained  in  the  notices 
must  be  accurate  as  of  the  time  the 
notices  are  provided,  a  financial 
institution  may  prepare  its  notices  based 
on  current  and  anticipated  policies  and 
practices. 

The  Commission  received  conflicting 
suggestions  relating  to  disclosures 
required  about  information  provided  to 
service  providers  and  joint  marketers. 
Some  industr\'  commenters  suggested 
that  the  example  in  §  313  6(a)(5) 
required  the  same  specificity  as  other 
disclosures  and  that  it  should  be 
collapsed  into  §  313.6(a)(l-4)  Some 
consumer  advocates  asked  for  more 
detail  with  respect  to  these  disclosures, 
because  consumers  cannot  opt  out  of 
them.  The  Commission  believes  that  the 
e.xample  in  §  313.6(a)(5)  appropriately 
requires  a  "separate  statement"  on  this 
point,  and  that  this  is  sufficient  to  alert 
consumers  about  this  practice. 
Therefore,  it  retains  the  example  as 
proposed. 

Snort-form  initial  notice.  The 
Commission  has  reconsidered  the  need 
to  give  consumers  a  copy  of  a  financial 
institution's  c:omplete  initial  notice 
when  there  is  no  customer  relationship 
In  these  circumstances,  the  C'ommission 
believes  that  the  objectives  of  the  statute 
can  be  accomplished  in  a  less 
burdensome  way  than  was  proposed 
and  has  exercised  its  exemptive 
authority  as  provided  in  section  504(b) 
to  create  an  exception  to  the  general  rule 
that  otherwise  requires  a  financial 


institution  to  provide  both  the  initial 
and  opt  out  notices  to  a  consumer  before 
disclosing  nonpublic  personal 
information  about  that  consumer  to 
nonaffiliated  third  parties. 

This  exception  is  set  out  in  §  313.6(d) 
of  the  final  rule,  which  states  that  a 
financial  institution  may  provide  a 
"short-form  "  initial  privacy  policy 
notice  along  with  the  opt  out  notice  to 
a  consumer  with  whom  the  institution 
does  not  have  a  customer  relationship. 
The  short-form  notice,  along  with  the 
opt  out  notice,  must  clearly  and 
conspicuously  state  that  the  disclosure 
containing  information  about  the 
institution's  privacy  policies  and 
practices  is  available  upon  request  and 
provide  one  or  more  reasonable  means 
by  which  the  consumer  may  obtain  a 
copy  of  the  notice.  This  approach 
reflects  the  conclusion  that  consumers 
who  do  not  become  customers  of  a 
financial  institution  generally  will  have 
less  interest  in  the  privacy  policies  of 
that  financial  institution  and  will 
benefit  from  obtaining  a  concise,  but 
meaningful,  opt  out  notice  that  informs 
the  consumer  about  the  categories  of 
their  information  the  institution  intends 
to  disclose  and  the  categories  of 
nonaffiliated  third  parties  that  will 
receive  the  information.  Consumers  who 
are  interested  in  the  more  complete 
privacy  disclosures  will  be  provided 
with  a  convenient  means  to  obtain 
them. 

Information  about  affiliate  sharing. 
Another  point  made  by  several 
commenters  in  response  to  proposed 
§  313.6  was  that  the  rule  should  not 
include  a  requirement  that  categories  of 
affiliates  with  whom  a  financial 
institution  shares  information  be 
included  in  the  initial  and  annual 
notices.  These  commenters  pointed  out 
that  the  statute  specifically  requires 
disclosures  of  categories  of  nonaffiliated 
third  parties  only,  and  that  the  only 
statutorily  mandated  disclosures 
concerning  affiliate  sharing  are 
disclosures  required,  if  any,  concerning 
affiliate  sharing  pursuant  to  section 
603(d)(2){A)(iii)  of  the  FCRA. "  These 
commenters  concluded  that  the 
Commission,  by  expanding  the 
disclosure  requirements  in  the  manner 
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fiiwni  lal  products  or  servu  es.  sui  h  ,is  information 
on  ini  oine  and  assets 
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prescribed  in  the  proposed  rule,  would 
be  exceeding  its  rulemaking  authority 
and  imposing  uimecessary  burdens  on 
financial  institutions. 

The  language  and  legislative  history 
of  section  503  support  requiring 
disclosures  of  affiliate  sharing  beyond 
what  may  be  required  by  the  FCRA. 
First,  section  503(b)  does  not  state  that 
the  items  listed  therein  are  to  be  the 
only  items  set  out  in  a  financial 
institution's  initial  and  annual 
disclosures.  Instead,  it  uses  the 
nonrestrictive  phrase  "shall  include" 
when  discussing  the  contents  of  the 
disclosures,  thereby  preserving 
flexibility  for  the  Commission  (which 
was  expressly  granted  authority  under 
section  503(a)  to  prescribe  rules 
governing  these  notices)  to  require  that 
additional  items  be  addressed  in  the 
disclosures  consistent  with  those 
specifically  enumerated. 

Second,  section  503(a)  provides  that 
the  financial  institution  shall  provide  in 
its  initial  and  annual  notices  "a  clear 
and  conspicuous  disclosure  *  *  *  of 
such  financial  institution's  policies  and 
practices  with  respect  to — (1)  disclosing 
nonpublic  personal  information  to 
affiliates  and  nonaffiliated  third  parties, 
consistent  with  section  502,  including 
the  categories  of  information  that  may 
be  disclosed;  *   *   *."  While  the  FCRA 
disclosures  would  be  a  subset  of  the 
disclosures  required  by  section 
503(a)(1),  they  may  not  be  sufficient  to 
fully  satisfy  that  requirement. 

Third,  the  legislative  history  of  the  G- 
L-B  Act  suggests  that  Congress  intended 
for  the  disclosures  to  provide  more 
information  about  affiliate  sharing  than 
what  may  be  required  under  the 
FCRA.  3*  That  history  underscores  the 
Congressional  intent  of  ensuring  that 
individuals  are  given  the  opportimity  to 
make  informed  decisions  by  reviewing 
the  privacy  policies  and  practices  of 
financial  institutions.  The  Commission 
believes  that  limiting  the  disclosures 
about  affiliate  sharing  just  to  those 
disclosures  required  under  the  FCRA 
would  fiTistrate  that  purpose. 

Disclosures  of  the  FCRA  opt  out  right. 
Another  frequent  conunent  was  that  a 
financial  institution  should  not  be 


'■*  iiw,  eg.  remarks  of  Sen.  Gramm  (noting  that 
the  privacy  bill  contains  "for  the  first  time  a  full 
disclosure  requirement.  It  requires  every  bank  in 
.^merlca.  when  you  open  your  account  to  tell  you 
precisely  what  their  pohcy  is:  Do  they  share 
personal  financial  information  within  the  bank'  Do 
they  share  it  outside  the  hank'").  145  Cong.  Rec 
Sl.')786  (daily  ed.  Nov.  3.  iy99):  remarks  of  Sen. 
Hagel.  id  at  S13876  ("Financial  institutions  would 
be  required  to  disclose  their  privacy  policies  to 
their  customers  on  a  timely  basis  If  customers  do 
not  believe  adequate  protections  exist  at  their 
institution,  they  can  take  their  business 
elsewhere.") 


required  to  include  FCRA  disclosiu-es  in 
its  annual  notices.  As  previously 
discussed,  section  503(b)(4)  of  the  G-L- 
B  Act  requires  a  financial  institution's 
initial  and  annual  notice  to  include  the 
disclosures  required,  if  any,  under 
section  603(d)(2)(A)(iii)  of  the  FCRA. 
The  proposed  rule  implemented  section 
503(b)(4)  of  the  G-L-B  Act  by  including 
the  requirement  that  a  financial 
institution's  initial  and  annual  notice 
include  any  disclosures  a  financial 
institution  makes  under  section 
603(d)(2)(A)(iii)  of  the  FCRA.  Several 
commenters  pointed  out  that  the  FCRA 
requires  disclosures  of  a  consumer's 
right  to  opt  out  of  affiliate  sharing  only 
once.  They  noted  that  the  G-L-B  Act 
states,  in  section  506(c),  that  nothing  in 
the  G-L-B  Act  is  to  be  construed  to 
modify,  limit,  or  supersede  the 
operation  of  the  FCRA.  The  "if  any  " 
language  of  section  503(b)(4),  read  in  the 
context  of  section  506,  suggests  that, 
since  at  most  only  one  notice  must  be 
provided  under  the  FCRA,  section  503 
should  require  only  one  FCRA 
disclosure  under  the  privacy  rule.  The 
commenters  concluded  that,  by 
requiring  more  notices  than  are  required 
under  the  FCRA,  the  Commission  would 
be  violating  this  express  preservation  of 
the  FCRA. 

In  order  to  comply  with  the 
requirement  of  the  G-L-B  Act  that  it 
disclose  its  policies  and  practices  with 
respect  to  sharing  information  with 
affiliated  and  nonaffiliated  third  parties, 
a  financial  institution,  must  describe  the 
circxmistances  imder  which  it  will  be 
sharing  information  with  affiliates. 
Clearly,  the  ability  of  consumers  to  opt 
out  of  affiliate  information  sharing 
under  the  FCRA  affects  a  financial 
institution's  policies  and  practices  with 
respect  to  disclosing  information  to  its 
affiliates.  The  Commission  finds  that 
failing  to  include  this  information  and 
an  explanation  of  how  the  opt  out  right 
may  be  exercised  would  make  the 
disclosures  incomplete.  Thus,  a 
financial  institution  must  include  this 
information  in  its  initial  and  annual 
notices. 

The  commenters'  reading  of  sections 
503  and  506  is  wrong.  Section  503  does 
not  distinguish  between  the  disclosures 
to  be  provided  in  the  initial  notice  from 
those  to  be  provided  in  the  annual 
notice.  Thus,  a  plain  reading  of  section 
503  suggests  that  any  disclosures  that 
are  required  under  the  FCRA  must  be 
included  in  both  the  initial  and  annual 
notices. 

The  "if  any"  language  is  a  recognition 
that  not  all  institutions  provide  FCRA 
notices  because  not  all  institutions 
engage  in  the  type  of  affiliate  sharing 
covered  by  the  FCRA.  By  requiring  the 


FCRA  notice  to  appear  as  part  of  the 
annual  notice  under  the  privacy  rule, 
the  Commission  is  not  modify'ing. 
limiting,  or  superseding  the  operation  of 
the  FCRA;  financial  institutions  will 
have  exactly  the  same  FCRA  obligations 
following  the  effective  date  of  the 
privacy  rule  as  they  had  before.  The 
only  difference  will  be  that,  as  is 
required  by  the  G-L-B  Act.  a  financial 
institution's  initial  and  annual 
disclosiires  about  its  privacy  policy  and 
practices  will  need  to  reflect  how  the 
financial  institution  complies  with  the 
affiliate  sharing  provisions  of  the  FCRA. 

Disclosures  of  the  right  to  opt  out. 
Other  commenters  suggested  diat  the 
final  rule  eliminate  the  requirement  that 
the  initial  and  annual  notices  contain 
disclosures  about  a  consiuner's  right  to 
opt  out.  These  commenters  pointed  out 
that  the  statute  does  not  specifically 
require  these  disclosures. 

As  previously  discussed,  section 
503(a)  of  the  statute  requires  a  financial 
institution  to  disclose  its  policies  and 
practices  with  respect  to  sharing 
information,  both  with  affiliated  and 
nonaffiliated  third  parties.  Given  that  a 
financial  institution's  practices  with 
respect  to  sharing  nonpublic  personal 
information  with  nonaffiUated  third 
parties  will  be  affected  by  the  opt  out 
rights  created  by  the  statute,  an 
institution  will  need  to  describe  these 
opt  out  rights  in  order  to  provide  a 
complete  disclosure  that  satisfies  the 
statute. 

Other  comments.  Many  commenters 
expressed  support  for  a  number  of  the 
provisions  in  proposed  §  313.6.  For 
instance,  several  commenters  noted 
their  agreement  with  the  approach  of 
permitting  a  financial  institution  to  state 
generally  that  it  makes  disclosures  to 
nonaffiliated  third  parties  "as  permitted 
by  law"  to  describe  disclosures  made 
pursuant  to  one  of  the  exceptions. 
Others  agreed  with  the  proposed 
flexibility  to  allow  a  disclosure  to  be 
based  on  current  and  contemplated 
information  sharing.  In  addition,  the 
Commission  received  may  requests  for 
model  forms  of  privacy  notices.  In  light 
of  these  comments,  the  Commission  has 
adopted  proposed  §  313.6  with  changes 
as  discussed  above,  plus  stylistic 
changes  to  the  material  in  §  313.6  that 
are  intended  to  make  the  rule  easier  to 
read,  and  added  the  sample  clauses  in 
Appendix  A. 

Section  313.7    Form  of  Opt  Out  Notice 
to  Consumers;  Opt  Out  Methods 

Paragraph  (a)  of  proposed  §  313.8 
required  that  any  opt  out  notice 
provided  by  a  financial  institution  be 
clear  and  conspicuous  and  accurately 
explain  the  right  to  opt  out.  The 
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proposed  rule  also  required  a  financial 
institution  to  prf)vide  the  consumer 
with  a  reasonable  means  by  which  to 
opt  out.  required  a  financial  institution 
to  honor  an  opt  out  election  as  soon  as 
reasonably  practicable,  and  stated  that 
an  opt  out  election  survived  until 
revoked  by  the  consumer.  The 
Commission  received  several  c:omments 
in  response  to  each  of  these  provisions, 
addressing  the  application  of  these  rules 
to  joint  accounts,  the  means  by  which 
an  opt  out  right  may  be  exercised, 
duration  of  an  opt  out,  the  level  of  detail 
required  in  the  opt  out  notice,  and  the 
time  by  which  an  opt  out  election  must 
be  honored  These  points  are  addressed 
below. 

loint  accounts.  Most  of  the 
commenters  on  this  issue  stated  that  a 
financial  institution  should  have  the 
option  of  providing  one  notice  per 
account,  regardless  of  the  number  of 
persons  on  the  account.  The 
Commission  has  added  a  new  §  313. 7(d) 
to  address  this  issue.  Under  the  final 
rule,  a  financial  institution  has  the 
option  of  providing  only  one  initial, 
annual,  and  opt  out  notice  per  account. 
However,  if  one  or  more  of  the  joint 
account  holders  requests  separate 
notices,  the  financial  institution  must 
honor  that  request  Even  in  instances 
where  only  one  notice  is  provided,  any 
of  the  accountholders  must  have  the 
right  to  opt  out.  The  final  rule  requires 
a  financial  institution  to  state  in  the  opt 
out  notice  provided  to  a  joint 
accountholder  whether  the  institution 
will  consider  an  opt  out  by  a  joint 
accountholder  as  an  opt  out  by  all  of  the 
associated  accountholders  or  whether 
each  accountholder  is  permitted  to  opt 
out  separately. 

Means  of  opting  out.  Another  issue 
addressed  by  many  commenters 
concerned  the  means  by  which 
consumers  may  opt  out.  Several 
suggested  that  a  financial  institution, 
after  having  provided  reasonable  means 
of  opting  out,  should  be  able  to  require 
consumers  to  use  those  means 
exclusively.  The  Commission  recognizes 
that  a  financial  institution  may  not  have 
trained  personnel  or  systems  in  place  to 
handle  opt  out  elections  at  each  point  of 
contact  between  a  consumer  and 
financial  institution.  Assuming  a 
financial  institution  offers  one  or  more 
of  the  opt  out  means  provided  in  the 
examples  in  the  final  ruli?  or  a  means  of 
opting  out  that  is  comparably 
convenient  for  a  consumer,  the 
institution  may  require  consumers  to 
opt  out  in  accordance  with  those  means 
and  choose  not  to  honor  opt  out 
elections  communicated  to  the 
institution  through  alternative  means  A 
new  paragraph  (iv)  has  been  added  to 


<^313  7(a)(2)(iv)  to  reflect  this.  However, 
as  stated  in  fi  31 3.7(a)(2)(iii)(A).  a 
financial  institution  may  not  require  a 
consumer  to  write  his  or  her  own  letter 
in  order  to  opt  out 

Several  commenters  supported  the 
alternative  ways  in  which  financial 
institutions  could  provide  for 
consumers  to  opt  out,  especially  the 
toll-free  number  set  forth  in 
«»313.8(a)(2)!ii)(D)  in  the  Commissions 
proposal  that  was  not  included  in  the 
other  Agencies'  proposed  rule.  The 
Commission  has  retained  that  example 
in§313  7(a)(2)(ii)(D)ofthe  final  rule, 
and  the  other  Agencies  have  added  the 
toll-free  telephone  number  to  their  lists 
of  examples.  The  Commission  also 
received  numerous  comments 
indicating  that  one  of  the  proposal's 
means  of  opting  out.  providing  a  self- 
addressed  stamped  envelope  with  a 
detachable  card,  was  too  burdensome. 
The  Commission  has,  therefore,  revised 
that  example  to  provide  for  a  reply  form 
that  contains  the  relevant  address  to 
facilitate  the  consumers  ability  to  return 
it. 

Duration  of  opt  out.  Several 
commenters  questioned  the  practicality 
of  the  rule  concerning  duration  of  an  opt 
out.  as  provided  in  §  313.8(e)  of  the 
proposal  These  commenters  noted  that, 
under  the  proposal,  a  financial 
institution  would  be  required  to  keep 
track  of  opt  out  elections  forever.  To 
illustrate  their  point,  the  commenters 
posited  the  example  of  a  person  who 
opts  out  during  the  course  of 
establishing  a  customer  relationship 
with  a  financial  institution,  terminates 
that  relationship,  and  then  establishes 
another  customer  relationship  several 
years  later,  perhaps  under  a  different 
name  or  with  someone  on  a  joint 
account.  The  commenters  suggested  that 
it  would  be  more  appropriate  in  these 
i;ircumstances  to  treat  the  opt  out 
election  made  in  connection  with  the 
first  relationship  as  applying  solely  to 
that  relationship. 

The  Commission  agrees.  Thus,  under 
the  final  rule,  a  financial  institution  is 
not  required  to  treat  an  opt  out  election 
made  by  a  customer  in  connection  with 
a  prior  custf)mer  relationship  as 
applying  solely  to  the  nonpublic 
personal  information  that  the  financial 
institution  collected  during,  or  related 
to,  that  relationship.  That  opt  out  will 
f:ontinue  until  the  customer  revokes  it. 
However,  if  the  customer  relationship 
terminates  and  a  new  one  is  established 
at  a  later  point,  the  financial  institution 
must  then  provide  a  new  opt  out  notice 
to  the  customer  in  connection  with  the 
new  relationship  and  any  prior  opt  out 
election  does  not  apply  to  the  new 
relationship. 


Level  of  detail  required  in  opt  out 
notice. >\  few  commenters  expressed 
concern  about  the  level  of  detail  they 
perceived  the  proposed  rule  to  require 
in  an  opt  out  notice  These  commenters 
interpreted  the  statement  in  proposed 
§  313.8(a)(2)  that  a  financial  institution 
■provides  adequate  notice  ...  if  [the 
institution)  identifies  all  of  the 
categories  of  nonpublic  personal 
information  that  [the  institution) 
discloses  or  reserves  the  right  to 
disclose  to  nonaffiliated  third  parties  as 
described  in  [§313.6]"  as  requiring  a 
more  detailed  disclosure  of  categories  of 
nonpublic  personal  information  and 
nonaffiliated  third  parties  than  is 
required  in  the  initial  and  annual 
notices. 

The  Commission  did  not  intend  this 
result,  and  specifically  referred  to 
§  313.6  in  the  proposed  opt  out 
provision  to  address  precisely  the 
concern  raised  by  these  commenters. 
The  disclosures  in  the  initial  and  annual 
notices  of  the  categories  of  nonpublic 
personal  information  being  disclosed 
and  the  categories  of  nonaffiliated  third 
parties  to  whom  the  information  is 
disclosed  will  suffice  for  purposes  of  the 
opt  out  notices  as  well.  If  the  opt  out 
notice  is  a  part  of  the  same  document 
that  contains  the  disclosures  that  must 
be  included  in  the  initial  notice,  then 
the  financial  institution  is  not  required 
to  restate  the  same  information  in  the 
opt  out  notice.  In  this  instance,  the  rule 
requires  only  that  the  categories  of 
nonpublic  personal  information  the 
institution  intends  to  share  and  the 
categories  of  nonaffiliated  third  parties 
with  whom  it  will  share  are  clearly 
disclosed  to  the  consumer  when  the  opt 
out  and  privacy  notices  are  read 
together. 

One  commenter  suggested  that,  while 
a  financial  institution  should  have  the 
option  of  providing  an  opt  out  notice 
that  is  sufficiently  broad  to  cover 
anticipated  disclosures,  the  financial 
institution  also  should  be  permitted  to 
provide  a  customer  who  already  has 
opted  out  with  a  new  opt  out  notice  in 
connection  with  a  new  financial 
product  or  service  and,  if  the  consumer 
does  not  opt  out  a  second  time,  be  free 
to  disclose  nonpublic  personal 
information  obtained  in  connection 
with  that  financial  product  or  service  to 
nonaffiliated  third  parties.  The 
Commission  believes  that  a  financial 
institution  should  be  permitted  the 
flexibility  to  provide  opt  out  notices  that 
are  either  clearly  limited  to  specific 
types  of  nonpublic  personal  information 
and  types  of  nonaffiliated  third  parties, 
or  that  are  more  broadly  worded  to 
anticipate  future  disclosure  plans. 
However,  if  a  consumer  opts  out  after 
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receiving  an  opt  out  notice  from  a 
financial  institution  that  is  broad 
enough  to  cover  the  new  type  of 
information  sharing  desired  by  that 
institution,  the  failure  of  the  consumer 
to  opt  out  again  does  not  revoke  the 
earlier  opt  out  election. 

Time  by  which  opt  out  must  be 
honored.  Under  the  proposal,  a 
financial  institution  is  directed  to 
comply  with  an  opt  out  election  "as 
soon  as  reasonably  practicable."  A  large 
number  of  comments  asked  the 
Commission  to  clarify  in  the  final  rule 
how  long  a  financial  institution  has  after 
receiving  an  opt  out  election  to  cease 
disclosing  nonpublic  personal 
information  to  nonaffiliated  third 
parties.  Suggestions  for  a  more  precise 
standard  ranged  from  mandating  that  a 
financial  institution  stop  disclosing 
information  immediately  to  a  mandatory 
cessation  within  several  months  of 
receiving  the  opt  out.  As  was  the  case 
with  other  suggestions  for  bright-line 
standards  in  different  contexts,  the 
Commission  believes  that  it  is 
appropriate  to  retain  a  more  general  rule 
in  light  of  the  wide  range  of  practices 
throughout  the  various  financial 
institutions  within  its  jurisdiction.  A 
potential  drawback  of  a  more 
prescriptive  rule  is  that  an  institution 
might  use  the  standard  as  a  safe  harbor 
in  all  instances  and  thus  fail  to  honor  an 
opt  out  election  as  early  as  it  is 
otherwise  capable  of  doing.  Another 
drawback  is  that  a  standard  that  is  set 
in  light  of  current  industry  practices  and 
capabilities  may  become  outmoded  as 
advances  in  technology  increase 
efficiency.  The  Commission  therefore 
declines  to  adopt  a  more  rigid  standard 
and  instead  retains  the  rule  as  set  out  in 
§313.7(e)ofthe  final  rule. 

For  the  reasons  stated  above,  the 
Commission  adopts,  in  §  313.7,  the  rule 
governing  the  form  of  opt  out  notices 
and  methods  of  opting  out  as  discussed 
above.  This  section  contains  other 
stylistic  changes  to  what  was  proposed 
in  order  to  make  the  final  rule  easier  to 
read. 

Section  313.8    Revised  Privacy  Notices 

The  proposed  rule,  in  §  313.8(c) 
("Notice  of  change  in  terms"), 
prohibited  a  financial  institution 
(directly,  or  through  its  affiliates)  from 
disclosing  nonpublic  personal 
information  about  its  consumers  to 
nonaffiliated  third  parties  unless  the 
institution  first  provided  a  copy  of  its 
privacy  notice  and  opt  out  notice.  The 
proposal  also  required  that  these  notices 
be  accurate  when  given.  Thus,  if  an 
institution  wants  to  disclose  nonpublic 
personal  information  in  a  way  that  is 
not  accurately  described  in  its  notices. 


the  institution  would  be  required  under 
the  proposed  rule  to  provide  new- 
notices  before  making  the  disclosure  in 
question. 

The  only  comments  relating  to  these 
requirements  received  by  the 
Commission  posited  that  a  revised 
notice  should  be  required  only  upon 
material  changes.  Section  313.8(a)(i) 
addresses  this  point — no  new  notice  is 
required  if  the  original  notice 
"accurately  describes"  the  institution's 
policies.  Accordingly,  the  Commission 
adopts  the  rule  as  proposed,  but  places 
the  relevant  provisions  in  a  separate 
section  (§  313.8,  "Revised  privacy 
notices")  in  the  final  rule  for  emphasis. 
The  final  rule  sets  out  examples  in 
§  313.8(b)  of  when  a  new  notice  would, 
and  would  not,  be  required. 

Section  313.9    Delivering  Privacy  and 
Opt  Out  Notices 

The  proposed  rules  governing 
delivery  of  initial,  annual,  and  opt  out 
notices  were  set  out  in  proposed 
§§  313.4(d),  313.5(b),  and  313.8(b), 
respectively.  Given  the  substantial 
similarities  between  the  three  sets  of 
rules,  the  Commission  has  decided  to 
combine  the  rules  in  one  section  in 
order  to  make  it  easier  for  the  reader. 
Accordingly,  the  final  rule  states  these 
rules  in  §313.9. 

The  general  rule  requires  that  notices 
be  provided  in  a  manner  so  that  each 
consumer  can  reasonably  be  expected  to 
receive  actual  notice  in  writing,  or,  if 
the  consimier  agrees,  electronically.  The 
Commission  received  a  number  of 
comments  on  the  various  provisions 
governing  delivery,  as  discussed  below. 

Posting  initial  notices  on  a  web  site. 
A  few  commenters  suggested  that  a 
financial  institution  be  allowed  to 
deliver  initial  notices  simply  by  posting 
its  notice  on  the  institution's  web  site. 
Some  of  them  criticized  the  example  in 
proposed  §  313.4(d)(5)(C)  that  required 
the  consumer  to  acknowledge  receipt  of 
an  electronic  conununication  as 
tantamoimt  to  an  "opt-in"  provision; 
conversely,  at  least  one  consumer 
representative  vigorously  contended 
that  it  was  essential  that  the  consumer 
affirmatively  respond  in  this  situation 
because  computer  literacy  cannot  be 
presumed  fi-om  the  use  of  a  web  site. 

There  will  be  instances  when  a  notice 
on  a  web  site  may  be  delivered  in  a  way 
that  will  enable  the  financial  institution 
to  reasonably  expect  that  the  consumer 
will  receive  it.  The  final  rule  retains,  as 
an  example  of  one  way  to  comply  with 
the  rule,  the  posting  of  a  notice  on  a  web 
site  and  requiring  a  consumer  to 
acknowledge  receipt  of  the  notice  as  a 
step  in  the  process  of  obtaining  a 
financial  product  or  service.  See 


§  313.9(b)(l)(iii).  However,  the  mere 
posting  of  a  notice  on  a  web  site  would 
not  be  sufficient  in  all  cases  for  the 
financial  institution  to  reasonably 
expect  its  consumers  to  receive  the 
notice.  Accordingly,  the  Commission 
does  not  view  the  limited 
acknowledgment  of  receipt  in  this 
context  as  equivalent  to  an  opt  in 
requirement. 

Posting  annual  notices  on  a  web  site. 
Several  commenters  requested  that  a 
privacy  notice  posted  by  a  financial 
institution  on  its  web  site  be  deemed  to 
satisfy  the  annual  notice  requirement,  at 
least  for  customers  who  agree  to  receive 
notices  on  the  institution's  web  site.  The 
final  rule  contains  a  new  §  313.9(c)(i)  to 
clarify  that  a  financial  institution  may 
reasonably  expect  that  a  customer  who 
uses  the  institution's  web  site  to  access 
financial  products  or  services  will 
receive  actual  notice  if  the  customer  has 
agreed  to  accept  notices  at  the 
institution's  web  site  and  the  financial 
institution  posts  a  current  notice  of  its 
privacy  policies  and  practices 
continuously  and  in  a  clear  and 
conspicuous  maimer  on  the  web  site. 

The  Commission  views  it  as 
appropriate  to  post  the  annual  notice  on 
the  web  site  only  where  the  customer  is 
in  a  relationship  with  the  financial 
institution  that  is  conducted  almost 
entirely  at  the  web  site  and  where  the 
customer  has  explicitly  agreed  to 
receive  all  of  its  notices  and  financial 
information  at  the  web  site.  Moreover, 
the  financial  institution  must  position 
any  link  or  links  to  the  privacy  policy 
such  that  they  are  evident  to  the 
customer  wherever  the  customer  may  go 
on  the  web  site  to  conduct  transactions 
or  obtain  information.  In  those 
circumstances,  the  Commission  agrees 
that  it  is  appropriate  to  provide  annual 
notices  in  this  way  for  customers  who 
conduct  transactions  electronically  and 
agree  to  accept  notices  on  a  web  site. 
"This  will  reduce  burden  on  financial 
institutions  while  ensuring  that 
customers  who  transact  business 
electronically  will  have  access  to 
institutions'  privacy  policies  and 
practices. 

Disclosures  to  customers  requesting 
no  communication.  Several  commenters 
suggested  the  Commission  clarify  in  the 
final  rule  how  the  disclosure  obligations 
may  be  met  in  the  case  of  a  customer 
who  requests  that  the  institution  refrain 
ft-om  sending  information  about  the 
customer's  relationship.  These 
commenters  stated  that,  in  this  case,  the 
customer's  request  should  be  honored. 

The  Commission  agrees.  When  a 
customer  provides  explicit  instructions 
for  a  financial  institution  not  to 
commimicate  with  that  customer,  the 
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Commission  beliovo.s  that  the  request 
.should  be  honored.  The  final  rule 
clarifies,  in  *»  ;n3.9((;)(ii),  that  financial 
institutions  need  not  send  notices  to  a 
customer  who  requests  no 
communication,  provided  that  a  notice 
is  available  upon  reouest. 

Reaccessing  a  notice.  A  feu 
commenters  stated  that  the  requirement 
that  a  privacy  policy  be  provided  in  a 
way  that  enables  a  customer  to  either 
retain  or  reaccess  the  notice  should 
clarif\'  that  the  rule  obligates  a  financial 
institution  to  make  available  only  the 
privacy  policy  currently  in  effect.  These 
commenters  were  concerned  about  the 
potential  for  confusion  and  the  burden 
stemming  from  a  rule  that  would  require 
a  financial  institution  to  make  available 
every  version  of  its  privacy  policies.  The 
Commission  agrees  that  it  is  appropriate 
to  require  only  that  the  current  privacy 
policy  be  made  available  to  someone 
seeking  to  obtain  it  after  having  received 
the  initial  notice,  and  has  revised  the 
final  rule  accordingly  in 
§313.9(e)(2)(iii). 

Joint  notices.  Other  commenters 
requested  that  the  rule  clarify  that  the 
privacy  policies  and  practices  of  several 
different  affiliated  financial  institutions 
may  be  described  on  a  single  notice. 
Further,  commenters  requested  that  the 
final  rule  address  whether  affiliated 
financial  institutions,  each  of  whom  has 
a  customer  relationship  with  the  same 
consumer,  may  elec:t  to  send  only  one 
notice  to  the  consumer  on  behalf  of  all 
of  the  affiliates  covered  by  the  notice 
and  have  that  one  notice  satisfy  the 
disclosure  obligations  under  §  313.4  of 
each  affiliate.  Financial  institutions 
should  be  able  to  combine  initial 
disclosures  in  one  document.  The 
Commission  also  believes  that  it  is 
appropriate  to  permit  financial 
institutions  that  prepare  a  combined 
initial  or  annual  notice  to  give,  on  a 
collective  basis,  a  consumer  only  one 
copy  of  the  notice  The  final  rule  reflects 
this  flexibility,  in  «»  313.9(f)  The  notice 
must  be  accurate  for  all  financial 
institutions  using  the  notice,  and  must 
identify  by  name  ea<:h  of  the 
institutions.  The  (iommission  also  notes 
that  financial  institutions  that  provide 
one  combined  notice  must  be  capable  of 
keeping  track  of  whether  a  consumer 
has  opted  out  in  order  to  ensure  that 
disclosures  are  made  in  accordance  with 
whatever  opt  out  instructions  a 
consumer  provides  after  having  received 
the  joint  notice. 

Section  313.10     Limits  on  Disclosure  of 
Nonpublic  PtTsimal  Inff^rmation  to 
Monaffilintfd  Third  Parties 

Section  502(a)  of  the  C-L-B  Ac-t 
generally  prohibits  a  financial 


institution,  directly  or  through  its 
affiliates,  from  sharing  nonpublic 
personal  information  about  a  consumer 
with  a  nonaffiliated  third  party  unless 
the  institution  provides  the  consumer 
with  a  notice  of  the  institution's  privacy 
policies  and  practices.  Section  502(b) 
further  requires  that  the  financial 
in.stitution  provide  the  consumer  with  a 
clear  and  conspicuous  notice  that  the 
consumer's  nonpublic  personal 
information  may  be  disclosed  to 
nonaffiliated  third  parties,  that  the 
consumer  be  given  an  opportunity  to 
opt  out  of  that  disclosure,  and  that  the 
consumer  be  informed  of  how  to  opt 
out.  Section  313.7  of  the  proposed  rule 
implemented  these  provisions  by 
requiring  a  financial  institution  to  give 
the  consumer  the  initial  notice  required 
by  §  313.4,  the  opt  out  notice  required 
by  <^  313.8,  and  a  reasonable  opportunity 
to  opt  out. 

Niost  of  the  comments  addressing 
these  requirements  focused  on  the 
question  of  what  is  a  reasonable 
opportunity  to  opt  out.  Suggestions 
ranged  from  a  financial  institution 
having  the  right  to  begin  sharing 
information  immediately  (when  the  opt 
out  and  initial  notices  are  provided  as 
part  of  a  transaction  being  conducted 
electronically,  such  as  might  be  the  case 
in  an  ATM  transaction)  up  to  a 
mandatory  delay  of  120  days  from  the 
time  the  notices  are  provided. 

The  wide  variety  of  suggestions 
underscores  the  appropriateness  of  a 
more  general  test  that  avoids  setting  a 
mandatory  wailing  period  applicable  in 
all  cases.  For  isolated  transactions 
where  a  financial  institution  intends  to 
disclose  nonpublic  personal  information 
that  it  obtains  through  an  electronic 
transaction  and  the  consumer  is 
provided  a  convenient  means  of  opting 
out  as  part  of  the  transaction,  it  would 
be  reasonable  not  to  force  the  financial 
institution  to  wait  a  set  period  of  time 
before  sharing  the  information  Thus, 
the  example  in  §  313.10(a)(3)(iii) 
provides  flexibility.  For  other  opt  out 
notices  that  are  provided  by  mail,  the 
Commission  believes  it  is  appropriate  to 
allow  the  consumer  additional  time.  In 
these  latter  instances,  the  Commission 
considers  it  reasonable  to  permit  the 
consumer  to  opt  out  by  mailing  back  a 
form,  by  calling  a  toll-free  number,  or  by 
any  other  reasonable  means  within  30 
days  from  the  date  the  opt  out  notice 
was  mailed.  See  §  313.10(a)(3)(i).  The 
final  rule  also  prf)vides  an  example  of  a 
reasonable  opportunity  for  opting  out  in 
connection  with  accounts  opened  on- 
line. S't?e«»313.10(a)(3)(ii).  However, 
rather  than  try  to  anticipate  every 
scenario  and  establish  a  time  frame  that 
would  accommodate  each,  the  rule 


simply  provides  that  the  consumer  must 
be  given  a  reasonable  opportunity  to  opt 
out  and  then  provide  a  few  illustrative 
examples  of  what  would  be  reasonable 
in  different  contexts. 

Other  comments  pointed  out  that 
proposed  *>  313.7(a)(3)(i),  which  is 
§313,10(a)(3)(i)  of  the  final  rule, 
inappropriately  'mplied  that  the 
opportunity  to  opt  out  by  mail  is 
available  only  when  a  consumer  has  a 
customer  relationship  with  the  financial 
institution.  The  final  rule  deletes  the 
reference  to  a  customer  relationship  in 
that  section  to  avoid  that  implication. 

Section  313.11     Limits  on  Redisclosure 
and  Reuse  of  Information 

Section  502(c)  of  the  G-L-B  Act 
provides  that  a  nonaffiliated  third  party 
that  receives  nonpublic  personal 
information  from  a  financial  institution 
shall  not,  directly  or  indirectly  through 
an  affiliate,  disclose  the  information  to 
any  person  that  is  not  affiliated  with 
both  the  financial  institution  and  the 
third  party,  unless  the  disclosure  would 
be  lawful  if  made  directly  by  the 
financial  institution.  The  proposed  rule 
implemented  section  502(c)  by 
imposing  limits  on  redisclosure  that 
apply  both  to  a  financial  institution  that 
receives  information  from  a 
nonaffiliated  financial  institution  and  to 
any  nonaffiliated  third  party  that 
receives  nonpublic  personal  information 
from  a  financial  institution.  The 
proposed  rule  also  imposed  limits  on 
the  ability  of  financial  institutions  and 
nonaffiliated  third  parties  to  reuse 
nonpublic  personal  information  they 
receive.  As  noted  in  the  preamble  to  the 
proposed  rule,  sections  502(b)(2)  and 
502(e)  permit  disclosures  of  nonpublic 
personal  information  for  specific 
purposes.  The  Commission  sought 
comment  on  whether  the  final  rule 
should  limit  the  ability  of  an  entity  that 
receives  nonpublic  personal  information 
pursuant  to  an  exception  to  use  that 
information  only  for  the  purpose  of  that 
exception.  The  Commission  also  sought 
comment  on  what  the  term  "lawful" 
means  in  the  context  of  section  502(c), 
and  whether  a  recipient  of  nonpublic 
personal  information  could  "lawfully  " 
disclose  information  if  the  disclosure 
complied  with  a  notice  provided  by  the 
institution  that  made  the  disclosure 
initially.  Finally,  the  Commission 
invited  comment  on  whether  the  rule 
should  require  a  financial  institution 
that  discloses  nonpublic  personal 
information  to  a  nonaffiliated  third 
party  to  develop  policies  and 
procedures  to  ensure  that  the  third  party 
complies  with  the  limits  on  redisclosure 
of  that  information. 
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The  Commission  received  many 
comments  in  response  to  this  proposed 
section.  A  few  opined  that  the 
Commission  would  exceed  its 
nilemaking  authority  if  the  final  nile 
were  to  retain  the  limits  on  reuse  of 
information,  given  that  section  502(c) 
expressly  addresses  only  redisclosures 
and  not  reuse.  Most  comments 
concerning  proposed  §  313.12  stated 
that  financial  institutions  should  not 
have  to  monitor  compliance  with  the 
redisclosure  and  reuse  provisions  of  the 
nile,  although  these  commenters  said 
that  financial  institutions  typically  will 
contractually  limit  the  recipient's  ability 
to  reuse  infonnation  for  purposes  other 
than  those  for  which  the  infonnation 
was  disclosed.  The  Commission  also 
received  comments  from  consumer 
reporting  agencies,  individual  reference 
services,  private  investigators,  and 
direct  marketers  stating  that  consumer 
reporting  agencies  should  be  able  to 
continue  their  practice  of  selling  "credit 
header"  information  that  they  obtain 
from  financial  institutions,  as  well  as 
some  comments  stating  that  the 
Commission  should  clarify  that  the 
rules  prohibit  the  continued  distribution 
of  such  information  by  consumer 
reporting  agencies.  These  issues  are 
addressed  below. 

Limits  on  reuse.  Those  critical  of 
imposing  limits  on  reuse  believe  that 
Congress,  by  addressing  limits  on 
redisclosures  in  section  502(c),  provided 
the  only  limits  that  may  be  imposed  on 
what  a  recipient  of  nonpublic  personal 
information  can  do  with  that 
information.  The  Commission  disagrees. 
Section  502(c)  is  silent  on  the  question 
of  reuse,  making  it  necessary  to  look  to 
the  overall  purposes  of  the  statute  to 
determine  whether  the  Commission 
should  impose  limits  on  the  ability  df 
nonaffiliated  third  parties  to  reuse 
nonpublic  personal  information  that 
they  receive  from  a  financial  institution. 
The  Act  makes  it  appropriate  to  impose 
limits  on  reuse,  depending  on  whether 
the  information  was  obtained  pursuant 
to  one  of  the  exceptions  in  section 
502(e)  of  the  G-L-B  Act  (as  implemented 
by  §§  313.14  and  313.15  of  the  final 
rule). 

When  disclosures  are  made  to 
nonaffiliated  third  parties  in  connection 
with  one  of  the  purposes  set  out  in 
section  502(e),  those  disclosures  are 
exempt  from  the  notice  and  opt  out 
protections  altogether.  A  customer  has 
no  right  to  prohibit  those  disclosures  or 
even  to  know  more  than  that  the 
disclosures  are  being  made  "as 
permitted  by  law."  A  consumer  who 
does  not  establish  a  customer 
relationship  is  not  even  put  on  notice 
that  the  disclosures  are  made  as 


permitted  by  law,  because  the  consumer 
is  not  entitled  to  any  privacy  or  opt  out 
notice.  The  only  protection  afforded  by 
the  statute  for  disclosures  made  under 
section  502(e)  is  the  limited  nature  of 
the  exceptions.  It  would  be 
inappropriate  to  imdermine  the  key 
privacy  requirements  of  the  Act  that 
ensure  a  consumer  can  generally  control 
the  disclosure  of  his  or  her  nonpublic 
personal  information  by  allowing  the 
recipient  of  nonpublic  personal 
information  under  the  section  502(e) 
exception  to  reuse  the  information  for 
any  purpose,  including  marketing. 

By  contrast,  when  a  consumer  decides 
not  to  opt  out  after  being  given  adequate 
notices  and  the  opportunity  to  do  so, 
that  consumer  has  made  a  decision  to 
permit  the  sharing  of  his  or  her 
nonpublic  personal  information  with 
the  categories  of  entities  identified  in 
the  financial  institution's  notices.  The 
consumer's  primary  protection  in  the 
case  of  a  disclosure  falling  outside  the 
section  502(e)  exceptions  comes  from 
receiving  the  mandatory  disclosures  and 
the  right  to  opt  out.  The  statute  provides 
only  the  additional  protection  in  section 
502(c),  restricting  a  recipient's  ability  to 
redisclose  information  to  entities  that 
are  not  affiliated  with  either  the 
recipient  or  the  financial  institution 
making  the  disclosure  initially.  Thus,  if 
a  consumer  permits  a  financial 
institution  to  disclose  nonpublic 
personal  information  to  the  categories  of 
nonaffiliated  third  parties  that  are 
described  in  the  institution's  notices, 
recipients  of  that  nonpublic  personal 
information  appear  authorized  under 
the  statute  to  make  disclosures  that 
comply  with  those  notices. 

To  implement  this  statutory  scheme, 
the  Commission  has  retained  a  limit  on 
reuse  in  addition  to  the  limit  on 
redisclosures.  The  limits  on  redisclosure 
and  reuse  that  apply  to  recipients  of 
information  and  their  affiliates  will 
vary,  depending  on  whether  the 
information  was  provided  pursuant  to 
one  of  the  section  502(e)  exceptions. 

For  nonpublic  personal  infonnation 
provided  pursuant  to  section  502(e),  a 
financial  institution  receiving  the 
information  may  disclose  the 
infonnation  to  its  affiliates  or  to 
affiliates  of  the  financial  institution 
from  which  the  information  was 
received.  It  may  also  disclose  and  use 
the  information  pursuant  to  an 
exception  in  §§  313,14  or  313.15  in  the 
ordinary  course  of  business  to  carry  out 
the  activity  covered  by  the  exception 
under  which  the  institution  received  the 
information.  Therefore,  the  financial 
institution's  affiliates  may  disclose  and 
use  the  information,  but  only  to  the 


extent  permissible  for  the  financial 
institution  under  those  exceptions. 

For  nonpublic  personal  information 
provided  outside  one  of  the  section 
502(e)  exceptions  (i.e.,  where  a 
customer  or  consumer  has  not  opted 
out),  the  financial  institution  receiving 
the  information  may  disclose  the 
information  to  its  affiliates  or  to  the 
affiliates  of  the  financial  institution  that 
made  the  initial  disclosure.  It  may  also 
disclose  the  information  to  any  other 
person,  if  the  disclosure  would  be 
lawful  if  made  directly  by  the  financial 
institution  from  which  the  infonnation 
was  received.  This  would  enable  the 
receiving  institution  to  redisclose 
information  pursuant  to  one  of  the 
section  502(e)  exceptions.  It  also  would 
permit  the  receiving  institution  to 
redisclose  information  in  accordance 
with  the  opt  out  and  privacy  notices 
given  by  the  institution  making  the 
initial  disclosures,  as  limited  by  any  opt 
out  elections  received  by  that 
institution.  The  affiliates  of  a  financial 
institution  that  receives  nonpublic 
personal  information  may  disclose  only 
to  the  extent  that  the  financial 
institution  may  disclose  the 
infonnation. 

These  same  general  rules  apply  to  a 
non-financial  institution  third  party  that 
receives  nonpublic  personal  information 
from  a  financial  institution.  Thus,  the 
third  party  receiving  the  information 
pursuant  to  one  of  the  section  502(e) 
exceptions  may  disclose  the  information 
to  its  affiliates  or  to  the  affiliates  of  the 
financial  institution  that  made  the 
disclosure.  The  third  party  also  may 
disclose  eind  use  the  information 
pursuant  to  one  of  the  section  502(e) 
exceptions  as  noted  in  the  rule.  The 
affiliates  of  the  third  party  may  disclose 
and  use  the  information  only  to  the 
extent  permissible  for  the  third  part\'.  If 
the  third  party  receives  the  information 
from  a  financial  institution  outside  one 
of  the  section  502(e)  exceptions,  the 
third  party  may  disclose  to  its  affiliates 
or  to  the  affiliates  of  the  financial 
institution.  It  may  also  disclose  to  any 
other  person  if  the  disclosure  would  be 
lawful  if  made  by  the  financial 
institution.  The  third  party's  affiliates 
may  disclose  and  use  the  information  to 
the  same  extent  permissible  for  the  third 
party. 

To  summarize,  in  cases  where  an 
entity  receives  information  outside  of 
one  of  the  section  502(e)  exceptions, 
that  entity  will  in  essence  "step  into  the 
shoes"  of  the  financial  institution  that 
made  the  initial  disclosures.  Thus,  if  the 
financial  institution  made  the  initial 
disclosures  after  representing  to  its 
consumers  that  it  had  carefully  screened 
the  entities  to  whom  it  intended  to 
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disclose  the  information,  the  receiving 
entity  mu.st  be  able  to  comply  with 
those  representations.  Otherwise,  the 
subsequent  disclosure  by  the  receiving 
entity  would  not  be  in  accordance  with 
the  notices  given  to  consumers  and 
would  not.  therefore,  be  lawful.  Even  if 
such  representations  do  not  prevent  the 
recipient  from  redisclosing  the 
information,  the  recipient's  ability  to 
redisclose  will  be  limited  by  whatever 
opt  out  instructions  were  given  to  the 
institution  making  the  initial 
disclosures  and  by  whatever  new  opt 
out  instructions  are  given  after  the 
initial  disclosure.  The  receiving  entity, 
therefore,  must  have  procedures  in 
place  to  continually  monitor  the  status 
of  who  opts  out  and  to  what  extent. 
Given  these  practical  limitations  on  the 
ability  of  a  recipient  to  disclose 
pursuant  to  another  institution's  privacy 
and  opt  out  notices,  redisclosure  of 
information  is  most  likely  to  arise  under 
one  of  the  section  502(e)  exceptions  (as 
implemented  by  §§31,3  14  and  313.15  of 
the  final  rule). 

Monitoring  third  parties.  The  final 
nde  does  not  impose  a  general  duty  on 
financial  institutions  to  monitor  third 
parties'  use  of  nonpublic  personal 
information  provided  by  the 
institutions.  Obligations  to  do  so  may 
arise  in  other  contexts,  however  For 
instance,  some  of  the  commonters  who 
requested  that  the  (k)mmission  not 
impose  such  a  duty  stated  that  they 
have  contracts  in  place  that  limit  what 
the  recipient  may  do  with  the 
information.  Also,  the  limits  on  reuse  as 
stated  in  the  final  rule  provide  a  basis 
for  an  action  to  be  brought  against  an 
entity  that  violates  those  limits. 

Redisclosure  by  consumer  reporting 
agencies.  Clomments  regarding  the 
availability  of  credit  header 
information  '''  from  consumer  reporting 
agenf:ies  addressed  not  only  the  reuse 
and  redisclosure  provisions,  but  also  the 
definition  of  nonpublic:  personal 
information  [sef  §31.3.3(n,  o,  p)  above), 
the  exception  in  §  313.15(a)(5),  and  the 
operation  of  the  Fair(;redit  Reporting 
Act  [spe  §  313.16  below).  For  clarity,  the 
(Commission  addresses  the  crredit  header 
issue  here,  with  reference  as  appropriate 
to  other  provisions  of  the  final  rule 

The  definition  of  nonpublic  personal 
informati(<n  dictates  that  all  of  the 
informatifin  a  financial  institution 
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provides  to  a  consumer  reporting  agency 
is  nonpublic  personal  information. 
"Any  list,  description  or  other  grouping 
of  consumers  [and  publicly  available 
information  pertaining  to  them]  that  is 
derived  using  any  personally 
identifiable  financial  information 
*   '   V  "(§313.3(n)(l)(ii)(emphasis 
added).)  The  financial  institution  is 
permitted  under  §  313.15(a)(5)  to 
disclose  this  nonpublic  personal 
information,  without  giving  the 
consumer  notice  and  the  opportunity  to 
opt  out,  "(tjo  a  consumer  reporting 
agency*   *   *."  That  same  exception 
states  that  the  notice  and  opt  out 
provisions  do  not  apply  to  nonpublic 
personal  information  "from  a  consumer 
report  reported  by  a  consumer  reporting 
agency." 

The  Commission  recognizes  that 
§  313.15(a)(5)  permits  the  continuation 
of  the  traditional  consumer  reporting 
business,  whereby  financial  institutions 
report  information  about  their 
consumers  to  the  consumer  reporting 
agencies  and  the  consumer  reporting 
agencies,  in  turn,  disclose  that 
information  in  the  form  of  consumer 
reports  to  those  who  have  a  permissible 
purpose  to  obtain  them.  Despite  a 
contreu-y  position  expressed  by  some 
commenters.  this  exception  does  not 
allow  consumer  reporting  agencies  to 
redisclose  the  nonpublic  personal 
information  it  re<:eives  from  financial 
institutions  other  than  in  the  form  of  a 
ctmsumer  report.  Therefore,  the 
exception  does  not  operate  to  allow  the 
disclosure  of  credit  header  information 
to  individual  reference  services,  direct 
marketers,  or  any  other  party  that  does 
not  have  a  permissible  purpose  to  obtain 
that  information  as  part  of  a  consumer 
report. "' 

Disclosure  by  a  consumer  reporting 
agency  of  the  nonpublic  personal 
information  it  receives  from  a  financial 
institution  pursuant  to  the  exception, 
other  than  in  the  form  of  a  consumer 
report,  is  governed  by  the  limitations  on 
reuse  and  redisclosure  in  §  313.11. 
discussed  above  in  "Limits  (m  reuse.  " 
Those  limitations  do  not  permit 
consumer  reporting  agencies  to  disclose 
c;redit  header  information  that  they 
received  from  financial  institutions  to 
nonaffiliated  third  parlies.  Some 
commenters  suggested  that  the 
information  loses  its  status  as 
"nonpublic  personal  information"  when 
the  consumer  reporting  agencies 
combine  it  with  other  information  in 
their  databases.  The  Commission  does 


not  agree.  The  information  is  disclosed 
to  the  consumer  reporting  agencies  as 
nonpublic  personal  information  and  it 
retains  that  status  regardless  of  how  the 
consumer  reporting  agency  stores  or 
rediscloses  that  data. 

Several  commenters  stated  that  the 
Fair  Credit  Reporting  Act  operates  to 
allow  consumer  reporting  agencies  to 
disclose  credit  header  information  and, 
therefore,  any  prohibition  on  the  sale  of 
credit  header  information  violates 
section  506  of  the  G-L-B  Act.  which 
states  that  "nothing  in  [Title  V  of  the  G- 
L-B  Act]  shall  be  construed  to  modify, 
limit,  or  supercede  the  operation  of  the 
[FCRA]."  The  Commission  does  not 
agree.  To  the  extent  credit  header 
information  is  not  a  consumer  report,  it 
is  not  regulated  by  the  FCRA  and  a 
prohibition  on  its  disclosure  by  a 
consumer  reporting  agency  consistent 
with  the  statutory  scheme  of  the  G-L-B 
Act  in  no  way  modifies,  limits  or 
supercedes  the  operation  of  the  FCRA.  *' 

At  least  one  commenter  requested  that 
the  Commission  make  use  of  the 
authority  granted  to  it  under  section 
504(b)  of  the  G-L-B  Act  to  provide  for 
an  exception  to  the  reuse  and 
redisclosure  limitations  that  would 
allow  consumer  reporting  agencies  to 
sell  credit  header  information.  The 
Commission  does  not  believe  that  such 
an  exception  is  consistent  with  the 
privacy  provisions  of  the  Act,  which 
function  to  protect  a  consumer's 
nonpublic  personal  information  from 
widespread  distribution  without  notice 
and  the  opportunity  for  the  consumer  to 
opt  out.  An  exception  that  allows  a 
consumer  reporting  agency  to  redisclose 
that  information  where  there  has  been 
no  notice  to  the  consumer  and  no 
opportunity  for  the  consumer  to  direct 
thafthe  information  not  be  disclosed 
works  at  cross  purposes  with  the  Act. 
The  Commission,  therefore,  declines  to 
adopt  such  an  exception. 

If  consumer  reporting  agencies  receive 
credit  header  information  from  financial 
institutions  outside  of  an  exception,  the 
limitations  on  reuse  and  redisclosure 
may  allow  them  to  continue  to  sell  that 
information.  This  could  occur  if  the 
originating  financial  institutions 
disclose  in  their  privacy  policies  that 
they  share  consumers'  nonpublic 
personal  information  with  consumer 
reporting  agencies,  and  provide 
consumers  with  the  opportunity  to  opt 
out.  Then,  like  any  other  nonaffiliated 
third  party  that  receives  information 
outside  of  an  exception,  the  consumer 
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reporting  agency  can  redisclose  that 
information  consistent  with  the 
originating  financial  institutions' 
privacy  policies  and  subject  to 
applicable  consumer  opt  out  directions. 

Section  313.12    Limits  on  Sharing 
Account  Number  Information  for 
Marketing  Purposes. 

Section  502(d)  of  the  G-L-B  Act 
prohibits  a  financial  institution  from 
disclosing,  "other  than  to  a  consumer 
reporting  agency,  an  account  number  or 
similar  form  of  access  number  or  access 
code  for  a  credit  card  account,  deposit 
account,  or  transaction  account  of  a 
consumer  to  any  nonaffiliated  third 
party  for  use  in  telemarketing,  direct 
mail  marketing,  or  other  marketing 
through  electronic  mail  to  the 
consumer."  Proposed  §313.13  applied 
this  statutory  prohibition  to  disclosures 
made  directly  or  indirectly  by  a 
financial  institution  and  sought 
comment  on  whether  one  or  more 
exceptions  to  the  flat  prohibition  should 
be  created. 

The  Commission  received  many 
comments  from  people  who  suggested 
that  various  exceptions  be  created,  as 
well  as  people  who  believe  that  a  flat 
prohibition  is  necessary  to  protect 
consumers  from  unscrupulous  practices. 
After  considering  the  suggestions  from 
all  of  the  commenters  addressing  this 
issue,  the  Commission  has  decided, 
pursuant  to  its  authority  under  504(b), 
to  modify  proposed  §  313.13  by  (a) 
adding  two  exceptions  that  allow 
financial  institutions  to  engage  in 
legitimate,  routine  business  practices 
and  that  are  unlikely  to  pose  a 
significant  potential  for  abuse  and  (b) 
clarifying  that  the  prohibition  does  not 
apply  in  two  circumstances  frequently 
mentioned  in  the  comments.  These 
exceptions  and  clarifications  are 
discussed  below. 

Disclosures  to  a  financial  institution's 
agent  or  service  provider.  Many 
financial  institutions  noted  that  they  use 
agents  or  service  providers  to  conduct 
marketing  on  the  institution's  behalf 
This  might  occur,  for  instance,  when  a 
mortgage  lender  instructs  a  service 
provider  that  assists  in  the  delivery  of 
monthly  statements  to  include  a 
"statement  stuffer"  with  the  statement 
informing  consumers  about  a  financial 
product  or  service  offered  by  the 
institution.  The  Commission  recognizes 
the  need  to  disclose  account  numbers  in 
this  instance,  and  believe  that  there  is 
little  risk  to  the  consumer  presented  by 
such  disclosure. 

Similarly,  the  Commission  recognizes 
that  a  financial  institution  may  use 
agents  to  market  the  institution's  own 
financial  products  and  services. 


Commenters  advocating  that  the  final 
rule  exclude  disclosures  to  agents  stated 
that  the  agents  effectively  act  as  the 
financial  institution  in  the  marketing  of 
the  institution's  financial  products  and 
services.  These  commenters  suggested 
that  there  was  no  more  reason  to 
preclude  sharing  the  account  numbers 
with  an  agent  hired  to  market  the 
institution's  financial  products  and 
services  than  there  would  be  to  preclude 
sharing  between  two  departments  of  the 
same  institution.  The  Commission  is 
concerned,  however,  about  the 
possibility  of  transactions  being 
consummated  by  a  financial 
institution's  agent  who  may  be  engaging 
in  practices  contrary  to  the  institution's 
instructions.  While  the  Commission 
recognizes  that  a  financial  institution 
frequently  will  use  agents  to  assist  it  in 
marketing  its  products,  a  consumer's 
protections  are  potentially  eroded  by 
allowing  agents  to  have  access  to  a 
consumer's  account.  Accordingly,  an 
exception  in  §  313.12(b)(1)  will  permit 
disclosures  of  account  numbers  by  a 
financial  institution  to  an  agent  for  the 
purpose  of  marketing  the  financial 
institution's  financial  product  or 
services,  but  has  qualified  that 
exception  by  stating  that  the  agent  has 
no  authority  to  make  charges  to  the 
account. 

Private  label  credit  cards  and  affinity 
programs.  Many  commenters  stated  that 
the  final  rule  should  not  prevent  the 
disclosure  of  account  numbers  in  the 
situation  where  a  consumer  chooses  to 
participate  in  a  private  label  credit  card 
program  or  other  affinity  program. 
Under  these  programs,  a  consumer 
typically  will  be  offered  certain  benefits, 
often  by  a  retail  merchant,  in  return  for 
using  a  credit  card  that  is  issued  by  a 
particular  financial  institution.  The 
commenters  suggested  that,  in  the 
example  of  an  affinity  program,  the 
consumer  understands  the  need  for  the 
merchant  and  financial  institution  to 
share  the  consiuner's  account  number. 
The  Commission  agrees  that  this  type  of 
disclosure  is  appropriate  and  does  not 
create  a  significant  risk  to  the  consumer. 
Accordingly,  §  313.12(b)(2)  has  been 
added  to  the  final  rule  to  exclude  the 
sharing  of  account  numbers  where  the 
participants  are  identified  to  the 
consumer  at  the  time  the  consumer 
enters  into  the  program. 

Encrypted  numbers.  Many 
commenters  urged  the  Commission  to 
exercise  its  exemptive  authority  to 
permit  the  transmission  of  account 
numbers  in  encrypted  form.  Several 
commenters  noted  that  encrypted 
account  numbers  and  other  internal 
identifiers  of  an  account  are  frequently 
used  to  ensure  that  a  consumer's 


instructions  are  properly  executed  and 
that  the  inability  to  continue  using  these 
internal  identifiers  would  increase  the 
likelihood  of  errors  in  processing  a 
consumer's  instructions.  These 
commenters  also  point  out  that  if 
internal  identifiers  may  not  be  used,  a 
consumer  would  need  to  provide  an 
account  number  in  order  to  ensure 
proper  handling  of  a  request,  which 
would  expose  the  consumer  to  a  greater 
risk  than  would  the  use  of  an  internal 
tracking  system  that  preserves  the 
confidentiality  of  a  nimiber  that  may  be 
used  to  access  the  account. 

The  Commission  believes  an 
encrypted  account  number  without  the 
key  is  something  different  from  the 
niunber  itself  and  thus  falls  outside  the 
prohibition  in  section  502(d).  In 
essence,  it  operates  as  an  identifier 
attached  to  an  account  for  internal 
tracking  purposes  only.  The  statute,  by 
contrast,  focuses  on  numbers  that 
provide  access  to  an  account.  Without 
the  key  to  decrypt  an  account  number, 
an  encrypted  number  does  not  permit 
someone  to  access  an  account. 

In  light  of  the  statutory  focus  on 
access  numbers,  and  given  the 
demonstrated  need  to  be  able  to  identify 
which  account  a  financial  institution 
should  debit  or  credit  in  connection 
with  a  transaction,  the  Commission  has 
included  a  clarification  in  §  313.12(c)(1) 
of  the  final  rule  stating  that  an  account 
number,  or  similar  form  of  access 
number  or  access  code,  does  not  include 
a  number  or  code  in  an  encrypted 
number  form,  as  long  as  the  financial 
institution  does  not  provide  the 
recipient  with  the  means  to  decrypt  the 
number.  Consumers  will  be  adequately 
protected  by  disclosures  of  encrypted 
account  numbers  that  do  not  enable  the 
recipient  to  access  the  consumer's 
account. 

Definition  of  "transaction  account." 
Several  commenters  suggested  that  the 
final  rule  clarify  that  accounts  to  which 
no  charge  may  be  posted  are  not  covered 
by  the  prohibition  against  disclosing 
accoimt  numbers.  These  commenters 
frequently  cited  mortgage  loan  accounts 
as  typical  of  those  that  should  fall 
outside  the  scope  of  the  prohibition. 
The  Commission  agrees  with  the 
principle  behind  these  suggestions. 
However,  there  have  been  instances  in 
which  a  borrower's  monthly  payments 
on  a  mortgage  loan  have  been  increased 
in  connection  with  the  marketing  of  a 
financial  product  or  service  without  the 
borrower's  knowledge  or  permission. 
Accordingly,  the  final  rule  clarifies  in 
§  313.12(c)(2)  that  a  transaction  account 
is  an  account,  other  than  a  deposit 
account  or  a  credit  card  account,  to 
which  third  parties  can  initiate  charges. 
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If  it  would  be  possiblo,  for  in.stanc:e,  for 
a  third  party  marketer  to  initiate  a 
charge  to  a  mortgage  loan  account,  then 
the  final  rule  would  prohibit  the 
disclosure  of  that  account  number  to  the 
marketer. 

Section  313. 13  Exception  To  Opt  Out 
Requirements  for  Service  Providers  and 
Joint  Marketing 

Section  502(b)  of  the  G-L-B  Act 
creates  an  exception  to  the  opt  out  rule 
for  the  disclosure  of  information  to  a 
nonaffiliated  third  party  for  use  by  the 
third  party  to  perform  services  for,  or 
functions  on  behalf  of,  the  financial 
institution,  including  the  marketing  of 
the  financial  institution's  own  products 
or  services  or  financial  products  or 
services  offered  pursuant  to  a  joint 
agreement  between  two  or  more 
financial  institutions.  A  consumer  will 
not  have  the  right  to  opt  out  of 
disclosing  nonpublic  personal 
information  about  the  consumer  to 
nonafBliated  third  parties  under  these 
circumstances,  if  the  financial 
institution  "fully  discloses"  to  the 
consumer  that  it  will  provide  this 
information  to  the  nonaffiliated  third 
party  before  the  information  is  shared 
and  enters  into  a  contract  with  the  third 
party  that  requires  the  third  party  to 
maintain  the  confidentiality  of  the 
information.  As  noted  in  the  proposed 
rule,  this  contract  should  be  designed  to 
ensure  that  the  third  party  (a)  will 
maintain  the  confidentiality  of  the 
information  at  least  to  the  same  extent 
as  is  required  for  the  financial 
institution  that  discloses  it,  and  (b)  will 
use  the  information  solely  for  the 
purposes  for  which  the  information  is 
disclosed  or  as  otherwise  permitted  by 
§§313.10  and  313.11  of  the  proposed 
rule.  The  Commission  invited  comment 
on  whether  the  statute  would  prohibit 
the  sharing  of  aggregate  data  without 
personal  identifiers  and  whether 
additional  requirements  should  be 
imposed  on  the  agreements  to  address, 
for  instance,  reputation  risk  and  legal 
risk  for  a  financial  institution  entering 
into  such  an  agreement. 

The  majority  of  the  comments  on  this 
exception  expressed  concern  that 
routine  servicing  agreements  between  a 
financial  institution  and.  for  instance,  a 
loan  servicer  would  be  subject  to  the 
requirements  of  proposed  §  313.9. 
which  appears  as  §313.13  in  the  final 
rule.  These  commenters  consistently 
pointed  out  that  section  502(e)  of  the  G- 
L-B  Act  contains  several  exceptions  for 
the  sharing  of  information  by  a  financial 
institution  that  is  necessary  to  permit  a 
third  party  to  perform  services  for  a 
financial  institution.  The  commenters 
requested  clarification  that  disclosures 


made  pursuant  to  one  of  the  section 
502(e)  exceptions  are  not  subject  to  the 
requirements  imposed  on  disclosures 
made  pursuant  to  section  502(b)(2)  of 
the  G-L-B  Act.  The  Commission  agrees 
that  when  a  disclosure  may  be  made 
under  section  502(e),  the  Act  permits 
that  disclosure  without  first  complying 
with  the  requirements  of  section 
502(b)(2). 

A  related  issue  is  whether  a  financial 
institution  must  satisfy  the  disclosure 
obligations  of  section  502(b)(2)  and  have 
a  confidentiality  agreement  in  the  case 
of  a  service  provider  that  is  performing 
an  activity  governed  by  section  502(b)(2) 
(i.e.,  those  that  are  not  covered  by  one 
of  the  section  502(e)  exceptions). 
Several  commenters  maintained  that 
those  requirements  apply  only  to  joint 
marketing  agreements  and  that  it  is 
illogical  to  impose  a  set  of  requirements 
on  disclosures  to  the  section  502(b)(2) 
service  providers  when  no  such 
requirements  are  imposed  on  the  section 
502(e)  service  providers.  The 
Commission  believes,  however,  that  a 
plain  reading  of  section  502(b)(2)  leads 
to  that  result.  '"  The  Conunission  reads 
the  phrase  "if  the  financial  institution 
fully  discloses  *   *   *"  as  used  in  section 
502(b)(2)  as  modifying  the  phrase  '"[t]his 
subsection  shall  not  prevent  a  financial 
institution  from  providing  nonpublic 
personal  information  to  a  nonaffiliated 
third  party  to  perform  services  for  or 
functions  on  behalf  of  the  financial 
institution,*    *    *"  The  Commission 
thus  has  concluded  that  any  disclosure 
to  a  service  provider  not  covered  by 
section  502(e)  must  satisfy  the 
disclosure  and  written  contract 
requirements  of  section  502(b)(2). 

Several  other  commenters  addressed 
the  question  of  whether  the  rule  should 
include  safeguards  beyond  those 
provided  by  the  statute  to  protect  a 
financial  institution  from  the  risks  that 
can  arise  from  agreements  with  third 
parties.  Most  suggested  that  safety  and 
soundness  concerns  were  more 
appropriately  addressed  in  a  forum 
other  than  a  rule  designed  to  protect 
consumers'  financial  privacy.  Others 
opined  that  financial  institutions  did 
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not  need  the  rule  to  mandate  certain 
protections  on  their  behalf.  The 
Commission  has  concluded  that  the 
protections  set  out  in  the  statute,  as 
implemented  by  §  313.13(a)(l)(ii).  are 
adequate  for  purposes  of  the  privacy 
rule.  Those  protections  require  a 
financial  institution  to  provide  the 
initial  notice  required  by  §313.4  of  the 
final  rule  as  well  as  enter  into  a 
contractual  agreement  with  the  third 
party  that  prohibits  the  third  party  from 
disclosing  or  using  the  information 
other  than  to  carry  out  the  purposes  for 
which  the  financial  institution  disclosed 
the  information,  including  use  under  an 
exception  in  §§  313.14  or  313.15  in  the 
ordinary  course  of  business  to  carry  out 
those  purposes.  These  limitations  will 
preclude  recipients  from  sharing  a 
consumer's  nonpublic  personal 
information  pursuant  to  a  chain  of  third 
party  joint  marketing  agreements. 

Several  commenters  asked  whether  a 
financial  institution  would  have  to 
modify  existing  contracts  with  third 
parties  to  comply  with  the  rule.  The 
Commission  believes  that  a  balance 
must  be  struck  that  minimizes 
interference  with  existing  contracts 
while  preventing  evasions  of  the 
regulation.  To  achieve  these  goals,  the 
final  rule  states,  in  §  313.18(c),  that 
contracts  in  effect  as  of  July  1,  2000 
must  be  brought  into  compliance  with 
the  provisions  of  §313.13  by  July  1. 
2002.  For  the  reasons  expressed  above, 
the  Commission  has  adopted  the 
provisions  that  were  set  out  in  §  313.9 
of  the  proposal,  with  the  changes  noted 
above,  as  §  313.13  of  the  final  rule. 

Section  313.14     Exceptions  to  Notice 
and  Opt  Out  Requirements  for 
Processing  and  Servicing  Transactions 

As  previously  discussed,  section 
502(e)  of  the  G-L-B  Act  creates 
exceptions  to  the  requirements  that 
apply  to  the  disclosure  of  nonpublic 
personal  information  to  nonaffiliated 
third  parties.  Paragraph  (1)  of  that 
section  sets  out  certain  exceptions  for 
disclosures  made,  generally  speaking,  in 
connection  with  the  administration, 
processing,  servicing,  and  sale  of  a 
consumer's  account.  Proposed  §313.10 
implemented  those  exceptions  by 
restating  them  with  only  stylistic 
changes  that  were  intended  to  make  the 
exceptions  easier  to  read.  The  preamble 
to  that  proposed  section  noted  that  the 
exceptions  set  out  in  proposed  §  313.10 
(as  well  as  the  exceptions  set  out  in 
§313.11  of  the  proposal)  do  not  affect  a 
financial  institution's  obligation  to 
provide  initial  notices  of  its  privacy 
policies  and  practices  prior  to  the  time 
it  establishes  a  customer  relationship 
and  annual  notices  thereafter. 
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The  Commission  received  several 
comments  from  institutions  pointing  out 
that,  by  deleting  the  statutory  phrase  "in 
connection  with"  from  the  exceptions 
for  information  shared  (a)  to  service  or 
process  a  financial  product  or  service 
requested  by  the  consumer  or  (b)  to 
maintain  or  service  a  customer  account, 
the  Conmiission  narrowed  the 
application  of  the  exception.  The 
Commission  did  not  intend  this  result 
and  has  changed  the  final  rule 
accordingly.  See  §313. 14(a). 

Several  other  commenters  requested 
that  the  final  rule  specifically  state  that 
certain  services,  such  as  those  provided 
by  attorneys,  appraisers,  financial 
planners,  and  debt  collectors  (as 
appropriate),  are  "necessary"  to  effect, 
administer,  or  enforce  a  transaction,  as 
that  term  is  used  in  paragraph  (a)  and 
defined  in  paragraph  (b)  of  proposed 
§  313.10.  Others  cited  examples  of 
entities  seeking  to  verify  funds 
availability  or  obtain  loan  payoff 
information  as  instances  where  a 
disclosure  would  fall  within  the 
exceptions  described  in  proposed 
§  313.10.  The  Commission  believes  that 
disclosures  to  these  types  of 
professionals  and  luider  the 
circumstances  posited  by  the 
commenters  may  be  necessary  to  effect, 
administer,  or  enforce  a  transaction  in  a 
given  situation.  However,  the 
Commission  has  not  listed  specific 
types  of  disclosures  in  the  regulation  as 
necessarily  falling  within  the  scope  of 
the  exception  because  such  a  general 
statement  could  be  applied 
inappropriately  to  shelter  disclosures 
that,  in  fact,  are  not  necessary  to  effect, 
administer,  or  enforce  a  transaction. 

Other  conunenters  suggested  that  the 
final  rule  clarify,  in  situations  where  a 
financial  institution  uses  an  agent  to 
provide  services  to  a  consumer,  that  the 
consumer  need  not  have  directly 
requested  or  authorized  the  service 
provider  to  provide  the  financial 
product  or  service  but  may  request  it 
from  the  principal  instead.  The 
Commission  agrees  that  the 
communication  may  be  between  the 
consiuner  and  the  service  provider  and 
notes  that  the  rule  governing  agents  as 
set  out  in  the  definition  of  "consumer" 
above,  provides  the  flexibility  sought  by 
the  commenters.  Briefly  stated,  an 
individual  is  not  a  consumer  of  an 
entity  that  is  acting  as  agent  for  another 
financial  institution  in  connection  with 
that  financial  institution's  providing  a 
financial  product  or  service  to  the 
consumer. 


Section  313.15     Other  Exceptions  to 
Notice  and  Opt  Out  Requirements 

As  noted  above,  section  502(e) 
contains  several  exceptions  to  the 
requirements  that  otherwise  would 
apply  to  the  disclosures  of  nonpublic 
personal  information  to  nonaffiliated 
third  parties.  Proposed  §  313.11  set  out 
those  exceptions  for  disclosures  that  are 
not  made  in  connection  with  the 
administration,  processing,  servicing, 
and  sale  of  a  consiuner's  account  and 
made  stylistic  changes  to  the  statutory 
language  intended  to  clarify  the 
exceptions.  The  proposal  also  provided 
an  example  of  the  consent  exception  in 
the  context  of  a  financial  institution  that 
has  received  an  application  from  a 
consumer  for  a  mortgage  loan  informing 
a  nonaffiliated  insurance  company  that 
the  consimier  has  applied  for  a  loan. 
The  Commission  invited  comment  on 
whether  safeguards  should  be  added  to 
the  exception  for  consent  in  order  to 
minimize  the  potential  for  consumer 
confusion. 

Several  conunenters  responded  to  the 
request  for  comment  on  whether  the 
consent  exception  should  include 
safeguards,  such  as  a  requirement  that 
the  consent  be  written,  be  indicated  by 
a  signature  on  a  separate  line,  or 
automatically  terminate  after  a  certain 
period  of  time.  Of  these,  some  favored 
the  additional  safeguards  discussed  in 
the  proposal,  while  others  maintained 
that  such  precautions  are  unnecessary. 
Several  suggested  that  the  consent 
exception  include  a  provision  noting 
that  participation  in  a  program  where  a 
consumer  receives  "bundled"  products 
and  services  (such  as  would  be  the  case, 
for  instance,  in  an  affinity  program) 
necessarily  implies  consent  to  the 
disclosure  of  information  between  the 
entities  that  provide  the  bundled 
products  or  services.  Others  suggested 
that  certain  terms  and  conditions  be 
imposed  on  any  consent  agreement, 
such  as  a  time  by  which  the  financial 
institution  must  stop  disclosing 
nonpublic  personal  information  once  a 
consent  is  revoked. 

The  Commission  has  declined  to 
elaborate  on  the  requirements  for 
obtaining  consent  or  the  consumer 
safeguards  that  should  be  in  place  when 
a  consumer  consents.  The  resolution  of 
this  issue  is  appropriately  left  to  the 
particular  circumstances  of  a  given 
transaction.  Any  financial  institution 
that  obtains  the  consent  of  a  consiuner 
to  disclose  nonpublic  personal 
information  should  take  steps  to  ensure 
that  the  limits  of  the  consent  are  well 
understood  by  both  the  financial 
institution  and  the  consumer.  If 
misunderstandings  arise,  consumers 


may  have  means  of  redress,  such  as  in 
situations  when  a  financial  institution 
obtains  consent  through  a  deceptive  or 
fraudulent  practice.  Moreover,  a 
consumer  may  always  revoke  his  or  her 
consent.  In  light  of  the  safeguards 
already  in  place,  the  Commission  has 
decided  not  to  add  safeguards  to  the 
consent  exception. 

Many  commenters  offered  specific 
suggestions  for  additional  exceptions  or 
amendments  to  the  proposed 
exceptions.  In  many  cases,  the 
suggestions  are  accommodated 
elsewhere  in  the  regulation  (such  as  is 
the  case,  for  instance,  for  exceptions  to 
permit  (a)  verification  of  available  funds 
or  (b)  disclosures  to  or  by  appraisers, 
flood  insiu«rs,  attorneys,  insureuice 
agents,  or  mortgage  brokers  to  effect  a 
transaction).  In  other  cases,  the 
suggestions  are  inconsistent  with  the 
statute  (as  is  the  case,  for  instance,  with 
one  commenter's  suggestion  that  the 
Commission  completely  exempt  a 
financial  institution  from  all  of  the 
statute's  requirements  if  the  institution 
makes  no  disclosures  other  than  what  is 
permitted  by  section  502(e)). 
Accordingly,  the  Commission  has 
retained,  in  §  313.15,  the  statement  of 
the  exceptions  as  proposed  and  invites 
interested  parties  to  seek  clarifications 
as  necessary  in  their  particular 
circumstance.  See  16  CFR  pt.  1. 

Section  313.16    Protection  of  the  Fair 
Credit  Reporting  Act 

Section  506  of  the  G-L-B  Act  makes 
several  amendments  to  the  FCRA  to  vest 
rulemaking  authority  in  various 
agencies  and  to  restore  the  Agencies" 
regular  examination  authority. 
Paragraph  (c)  of  section  506  states  that, 
except  for  the  amendments  noted 
regarding  rulemaking  authority,  nothing 
in  Title  V  of  the  G-L-B  Act  is  to  be 
construed  to  modify,  limit,  or  supersede 
the  operation  of  the  FCRA.  and  no 
inference  is  to  be  drawn  on  the  basis  of 
the  provisions  of  Title  V  whether 
information  is  transaction  or  experience 
information  under  section  603  of  the 
FCRA.  Proposed  §  313.14  implemented 
section  506(c)  of  the  G-L-B  Act  by 
restating  the  statute,  making  only  minor 
stylistic  changes  intended  to  make  the 
rule  clearer. 

Conunents  about  this  provision 
focused  mainly  on  whether  the 
Commission,  by  requiring  annual  notice 
of  a  consumer's  right  to  opt  out  under 
the  FCRA,  was  modifying,  limiting,  or 
superseding  the  operation  of  the  FCRA. 
For  the  reasons  explained  in  the 
discussion  of  §  313.6,  above,  the  annual 
disclosure  mandated  by  the  G-L-B  Act 
does  not  affect  the  obligations  imposed 
by  the  FCRA. 
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Other  coninienters  suggested  that  this 
section  protects  the  ability  of  consumer 
reporting  agencies  to  disclose  credit 
header  information  to  iinaffdiated  third 
parties.  As  disc;ussed  in  §313.11  above, 
the  Commission  disagrt!es  with  this 
position.  Finally,  at  least  one 
t:ommenter  requested  that  the 
C'ommission  specifically  reference 
provisions  of  the  Fair  Credit  Reporting 
Act  that  are  not  modified,  limited,  or 
superceded  by  the  G-L-B  Act   Such  an 
approach  is  not  necessary  to  implement 
section  .S06  of  the  Act  and,  therefore,  the 
final  rule  adopts  in  §  313.16  the  text  .set 
out  in  *)313.14  of  the  proposal. 

Section  313.17    Relation  to  State  Laws 

Section  507  of  the  G-L-B  Act  states,  in 
essence,  that  Title  V  does  not  preempt 
any  State  law  that  provides  greater 
protections  than  are  provided  by  Title 
V.  Determinations  of  whether  a  State 
law  or  Title  V  provides  greater 
protections  are  to  be  made  by  the 
Commission  after  consultation  with  the 
agency  that  regulates  either  the  party 
filing  a  complaint  or  the  financial 
institution  about  which  the  complaint 
was  filed,  and  may  be  initiated  by  any 
interested  party  or  on  the  Commission's 
own  motion.  The  Ai:t  does  not  require 
such  determinations  for  consistent  state 
laws.  Some  commenters  suggested  that 
the  Commission  lacks  the  authority  to 
consider  preemption  issues  with  respect 
to  the  rule,  but  only  with  respect  to  the 
Act.  The  Commission  disagrees  with  the 
analysis.  Any  determination  of  whether 
a  state  law  provides  greater  protection 
than  the  Act  will  necessarily  require 
consideration  of  the  rules  that 
implement  the  Act. 

Comments  on  this  section  ranged 
from  those  who  suggested  that  federal 
law  should  preempt  state  law  in  every 
case  where  there  is  a  conflict  to  those 
who  encouraged  the  Cxinimission  to 
support  the  rights  of  states  to  enact 
greater  protections.  .Some  requested 
clarification  of  whether  a  particular 
state  law  would  be  considered  more 
restrictive,  while  others  suggested  that 
the  Commission  establish  in  the  final 
rule  a  choice  of  law  principle  for 
financial  institutions  operating  in  more 
than  one  state.  These  and  other 
suggestions  exceed  the  scope  iif  this 
rulemaking  and  are  better  addressed,  tn 
the  extent  practicable,  in  the  context  of 
a  preemption  determination. 
Accordingly,  the  Commission  has 
adopted  in  *}313.17  the  text  set  out  in 
proposed  «» 313.1,5. 

Section  313  18     Effective  Date: 
Transition  Rule 

Section  ,510  of  the  G-L-B  Act  states 
that,  as  a  general  rule,  the  relevant 


provisions  of  Title  V  take  effect  6 
months  after  the  date  on  which  rules  are 
riHjuired  to  be  prescribed,  i.e.. 
November  13,  2000.  However,  section 
510(1)  authorizes  the  (Commission  to 
prescribe  a  later  date  in  the  rule  enacted 
pursuant  to  section  504.  The  propo.sed 
rule  sought  comment  on  the  effective 
date  prescribed  by  the  statute.  It  also 
would  have  required  that  financial 
institutions  provide  initial  notices, 
within  30  days  of  the  effective  date  of 
the  final  rule,  to  people  who  were 
customers  as  of  the  effective  date.  The 
preamble  to  the  proposed  rule  noted 
that  a  financial  institution  would  have 
to  provide  opt  out  notices  before  the 
rule's  effective  date  if  the  institution 
wanted  to  continue  sharing  nonpublic 
personal  information  with  nonaffiliated 
third  parties  without  interruption. 

The  overwhelming  majority  of 
commenters  addressing  this  provision 
requested  additional  time  to  comply 
with  the  final  rule.  Commenters  stated 
that  six  months  would  not  be  sufficient 
to  take  the  steps  needed  to  comply  with 
the  regulation,  including  preparing  new 
disclosure  forms,  developing  software 
needed  to  track  opt  outs,  training 
employees,  creating  management 
oversight  systems,  and  undergoing 
internal  examination  and  auditing  to 
ensure  compliance.  Several  commenters 
suggested  that  it  would  be  less  effective 
and  potentially  more  confusing  for 
consumers  to  receive  several  notices  all 
around  the  end  of  the  year  2000  than  it 
would  be  for  the  notices  to  be  delivered 
during  a  rolling  phase-in.  Others  noted 
that  the  proposed  effective  date  would 
place  a  severe  strain  on  financial 
institutions  at  a  time  when  other  year- 
end  notices  need  to  be  prepared  and 
delivered.  Several  commenters  noted 
that  financial  institutions  have  not 
budgeted  for  the  expenses  in  the  current 
year  that  likely  will  be  incurred.  They 
also  noted  that  the  disclosures  regarding 
the  standards  to  be  followed  to  protect 
customers'  records  have  not  been 
proposed  for  comment,  thereby  making 
it  impossible  for  financial  institutions  to 
know  how  to  prepare  at  least  that  part 
of  the  initial  privacy  notic;es   Requests 
for  extensions  of  the  effective  date 
typif:ally  ranged  from  12  months  to  24 
months  from  publication  of  the  rule 

Many  commenters  also  stated  that  a 
30-day  phase-in  for  initial  notices  to 
existing  customers  is  not  feasible,  given 
the  large  number  of  notices,  the  short 
period  of  time  allowed,  and  the 
competing  demands  on  financial 
institutions  at  the  time  when  the  initial 
notices  must  'e  sent.  A  few  suggested 
that  the  rule  require  initial  notices  to  be 
sent  only  to  peoph-  who  establish 
customer  relationships  after  the 


effective  date  of  the  rule  and  allow  a 
financial  institution  to  send  annual 
notices  to  existing  customers  at  some 
point  during  the  next  12  months  and 
annually  thereafter 

The  Commission  agrees  that  six 
months  may  be  insufficient  in  certain 
instances  for  a  financial  institution  to 
ensure  that  its  forms,  systems,  and 
procedures  comply  with  the  rule.  In 
order  to  accommodate  situations 
requiring  additional  time,  the 
Commission  has  retained  the  effective 
date  of  November  13,  but,  consistent 
with  its  authority  under  section  510(1) 
of  the  G-L-B  Act  to  extend  the  effective 
date,  the  Commission  will  give  financial 
institutions  until  July  1,  2001  to  be  in 
full  compliance  with  the  regulation. 
Financial  institutions  are  expected, 
however,  to  begin  compliance  efforts 
promptly,  to  use  the  period  prior  to  June 
30,  2001  to  implement  and  test  their 
systems,  and  to  be  in  full  compliance  by 
July  1,  2001.  Because  financial 
institutions  will  have  slightly  over  13 
months  in  which  to  comply  with  the 
rule,  there  no  longer  is  any  need  for  a 
separate  phase-in  for  providing  initial 
notices.  Thus,  a  financial  institution 
will  need  to  deliver  all  required  opt  out 
notices  and  initial  notices  before  )uly  1, 
2001.  This  extension  represents  a  fair 
balance  between  those  seeking  prompt 
implementation  of  the  protections 
afforded  by  the  statute  and  those 
concerned  about  the  reliability  of  the 
systems  that  are  put  in  place. 

Financial  institutions  are  encouraged 
to  provide  disclosures  as  soon  as 
practicable.  Institutions  that  do  not 
disclose  nonpublic  personal  information 
to  third  parties  have  fewer  burdens 
under  the  rule  (both  in  terms  of  notice 
requirements  and  opt  out  mechanism) 
and  should  therefore  be  able  to  provide 
privacy  notices  to  their  consumers  more 
expeditiously.  Depending  on  the 
readiness  of  an  institution  to  process  opt 
out  elections,  institutions  might  wish  to 
consider  including  the  privacy  and  opt 
out  notices  in  the  same  mailing  as  is 
used  to  provide  tax  information  to 
consumers  in  the  first  quarter  of  2001  so 
that  consumers  are  less  likely  to 
overlook  the  notices. 

The  Commission  has  concluded  that 
the  extension  of  the  date  by  which 
financial  institutions  must  be  in  full 
compliance  provides  much  of  the  relief 
sought  by  those  who  suggested  that 
initial  notices  should  not  be  required  for 
existing  customers.  By  allowing 
financial  institutions  to  deliver  notices 
over  a  significantly  longer  period  of 
time  than  was  proposed,  the 
concentrated  burden  that  would  have 
been  imposed  by  the  proposed  rule  is 
avoided.  Accordingly,  the  Commission 
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has  decided  not  to  adopt  the  suggestion 
that  initial  notices  be  required  only  for 
new  customers  after  the  effective  date  of 
the  rule.  Initial  notices  need  not  be 
given  to  customers  whose  relationships 
have  terminated  prior  to  the  date  by 
which  institutions  must  be  in 
compliance  with  the  rule.  Thus,  if  an 
account  is  inactive  according  to  a 
financial  institution's  policies  before 
July  1.  2001.  then  no  initial  notice 
would  be  required  in  coimection  with 
that  account.  However,  because  these 
former  customers  would  remain 
consumers,  a  financial  institution  would 
have  to  provide  a  privacy  and  opt  out 
notice  to  them  if  the  financial 
institution  intended  to  disclose  their 
nonpublic  personal  information  to 
nonaffiliated  third  parties  beyond  the 
exceptions  in  §§313.14  and  313.15. 

The  Commission  notes  that  full 
compliance  with  the  rule's  restrictions 
on  disclosures  is  required  on  July  1, 
2001.  To  be  in  full  compliance, 
institutions  must  have  provided  their 
existing  customers  with  both  a  privacy 
notice  and  a  reasonable  amount  of  time 
to  opt  out  prior  to  that  date.  If  these 
have  not  been  provided,  the  disclosure 
restrictions  will  apply.  This  means  that 
a  financial  institution  would  have  to 
cease  sharing  customers'  nonpublic 


personal  information  with  nonaffiliated 
third  parties  on  that  date,  unless  it  may 
share  the  information  pursuant  to  an 
exception  under  §§  313.14  or  313.15. 
However,  financial  institutions  that  both 
provide  the  privacy  notice  and  allow  a 
reasonable  period  of  time  to  opt  out 
before  July  1,  2001  may  continue  to 
share  nonpublic  personal  information 
after  that  date  about  customers  who  do 

not  opt  out. 

The  Commission's  final  rule  provides 
for  an  exception  to  the  effective  date  to 
take  into  consideration  the  Board's 
authority  to  add  activities  that  are 
permissible  for  financial  holding 
companies  to  engage  in.  The  Board's 
addition  of  permissible  activities 
("subsequent  permissible  activities") 
will  cause  some  entities  that  are  not 
now  financial  institutions  to  come 
within  the  definition  at  a  later  date.  The 
exception  provides  that  the  rule  is  not 
effective  as  to  any  entity  engaging  in 
subsequent  permissible  activities  until 
the  Commission  so  determines. 

The  Board  has  the  authority  to  allow 
financial  holding  companies  to  engage 
in  activities  that  are  financial  in  nature, 
activities  that  are  incidental  to  financial 
activities,  and  activities  that  are 
complementary  to  financial  activities.  If     privacy  rule  fi-om  the  proposal.  Only 
the  Board,  therefore,  issues  an  order  or        changes  are  noted 


regulation  identif\ing  the  activity  that 
the  financial  holding  company  may 
engage  in  without  characterizing  that 
activity,  the  Commission  will  have  to 
determine  whether  any  entities  engaging 
in  such  activity  should  be  covered  by 
the  privacy  provisions  of  the  G-L-B  Act 
and.  if  so.  to  what  extent.  The 
Commission  intends  to  publish  for 
notice  and  comment  its  proposals  with 
respect  to  entities  engaging  in 
subsequent  permissible  activities. 

Appendix  A — Sample  Clauses 

In  order  to  provide  additional  guidance  to 
financial  Institutions  concerning  the  level  of 
detail  the  Commission  believe  is  appropriate 
under  the  statute,  the  Commission  has  set 
forth  a  variety  of  sample  clauses  for  financial 
institutions  to  consider.  The  Commission 
urges  financial  institutions  to  carefully 
review  whether  these  clauses  accurately 
reflect  a  given  institution's  policies  and 
practices  before  using  the  clauses  Financial 
institutions  are  free  to  use  different  language 
and  to  include  as  much  additional  detail  as 
they  think  is  appropriate  in  their  notices. 

Derivation  Chart 

Below  is  a  chart  showing  the 
derivation  of  the  sections  in  the  final 


Proposal 


Content  of  provision 


Final  rule 


4(d)  

N/A  

4(d)(3)  . 
4(d)(4)  . 

N/A  

5(b)  

5(c)  

N/A 

7  

8(a)    ... 

8(b)(1) 

8(b)(2) 

8(b)(3) 

8(b)(4) 

N/A  

8(d)    ... 
8(e)  .... 
8(c)(1) 
8(c)(2) 
8(c)(3) 
9 

10   

11  

12 

13 

14 

15 


How  to  provide  initial  notice  i    * 

New  product  tor  existing  custonner  |° 

Oral  delivery  (privacy  notice)  "^  ' 

Retainable  notice  

Joint  relationships  (pnvacy  notice) 

How  to  provide  annual  notice  

Terminated  customer  relationships 


9(e) 

4(f) 

9(a)  and  (c) 

5(b) 


Delivenng  short-form  Initial  notices ^'  '*  ' 


Mam  operative  provision 

Opt  out  methods;  opt  out  notice  content  '  J^' 

How  to  deliver  opt  out  notices  

Oral  delivery  (opt  out  notice)  ^^  ' 

Same  form  as  initial  notice  

Initial  notice  must  accompany  opt  out  notice  

Joint  relationships  (opt  out  notice)  

Time  to  comply  with  opt  out:  continuing  right  to  opt  out 

Duration  of  opt  out  '  q.^. 

Revised  notices 

How  to  deliver  revised  notice 


7(a) 


7(c) 

7(d) 

7(e)  and  (f) 

7(g) 


8(c) 


Examples  of  when  revised  notice  is  n 

Exception  for  service  providers  and  joint  marketers 

Exceptions  for  processing  and  servicing  transactions 

Ottier  exceptions  

Redisclosure  and  reuse  

Shanng  account  number  Information  

FCRA , 

State  law  


equired ^<''> 


.|g  Effective  date 


13 
14 
15 
11 
12 
16 
17 
18 


Section  D.  Guidance  for  Certain 
Institutions 

To  minimize  the  burden  and  costs  to 
a  financial  institution  ("you")  and 


generally  clarif\'  the  operation  of  the 
final  rule,  the  Agencies  have  included 
this  guidance  that  you  may  use  in 
conjunction  with  the  sample  clauses  in 


Appendix  A.  This  guidance  specifically 
applies  to  you  if  you: 

(1)  do  not  have  any  affiliates: 

(2)  only  disclose  nonpublic  personal 
information  to  nonaffiliated  third 
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parties  in  accordance  with  an  exception 
under  §§  313.14  or  313.15.  such  as  in 
connection  with  servicing  or  processing 
a  financial  product  or  service  that  a 
consumer  requests  or  authorizes  ;  and 

(3)  do  not  reserve  the  right  to  disclose 
nonpublic  personal  information  to 
nonaffdiated  third  parties,  except  under 
§§313.14  and  313.15.  "* 

In  addition,  if  you  disclose  nonpublic 
personal  information  in  accordance 
with  the  exception  in  §313.13  for 
service  providers  and  joint  marketers, 
you  also  must  include  an  accurate 
description  of  that  information,  as 
illustrated  by  the  sample  clause  in 
section  (K)  below. 

In  general,  if  you  disclose  nonpublic 
personal  information  to  nonaffiliated 
third  parties  only  as  authorized  under 
an  exception,  then  your  only 
responsibilities  under  the  regulation  are 
to  provide  initial  and  annual  notices  to 
each  of  your  customers.  You  do  not 
need  to  provide  an  opt  out  notice  or  opt 
out  rights  to  your  customers. 

A.  Initial  notice  to  customers.  You 
must  provide  an  initial  notice  to  each  of 
your  customers.  A  customer  is  a  natuTcd 
person  who  has  a  continuing 
relationship  with  you.  as  described  in 

§  313.4(c).  For  instance,  a  "pay  day" 
lender  who  extends  a  loan  to  an 
individual  has  a  customer  relationship 
with  that  individual.  By  contrast,  if  the 
"pay  day"  lender  only  cashes  a  check 
for  that  individual,  there  is  no  customer 
relationship:  even  if  that  individual 
repeatedly  cashes  checks  with  the  same 
pay-day  lender,  she  remains  only  the 
lender's  consumer.  In  other  words,  you 
must  provide  initial  and  annual  notices 
to  each  of  your  customers,  but  not  to 
others. 

B.  Time  to  provide  initial  notice.  You 
must  provide  an  initial  privacy  notice  to 
each  of  your  customers  not  later  than 
when  you  establish  a  customer 
relationship  (§  313.4(a)(1)).  For  instance, 
you  must  provide  a  privacy  notice  to  an 
individual  not  later  than  when  that 
individual  executes  the  contract  to  open 
a  checking  account.  Thus,  you  can 
provide  the  notice  to  a  checking  account 
customer  together  with  the  account 
agreement  and  signature  card. 

Similarly,  in  the  case  of  extending  a 
mortgage  loan,  you  must  provide  a 
privacy  notice  to  an  individual  not  later 
than  when  you  and  the  individual  enter 


'"If  villi  ilist  IcisH  (ir  reserve  Ih*"  right  to  distlosn 
ni)npubli(  p«rsondl  iiiformatum  to  a  nnnaffiliateil 
third  party  undi'r  olhpr  c  in  umstam  cs.  yi>u  must 
icmiply  with  cithi*r  provismns  in  the  nil.'   iiutatiK 
^S.in  7.  31.)  8.  and  U.I  1).  if  applirahl«   If  y(iu 
disclose  or  rnsfrvt.  the  right  to  disclose  nonpubht 
personal  inforniatum  to  an  affiliate  you  n)u.st 
Lomply  with  cither  provisions  in  the  rule,  notably 
$  313  6(al(7|,  as  applicable 


into  an  agreement  that  you  will  serve  as 
the  mortgage  lender.  For  example,  you 
can  provide  the  notice  to  an  individual 
together  with  the  documents  (or  other 
forms)  that  constitute  the  contract  to 
extend  the  loan.  You  may  always 
deliver  your  privacy  notices  earlier  than 
required. 

If  one  of  your  existing  customers 
obtains  a  new  financial  product  or 
service  from  you,  then  you  need  not 
provide  another  initial  notice  to  that 
customer  (§  313.4(d))  if  that  earlier 
notice  covered  the  subseauent  product. 

For  instance,  if  Alison  individual 
enters  Lender's  offices  for  the  first  time 
on  luly  2,  2001  to  obtain  a  mortgage, 
then  Lender  complies  with  §  313.4(a)(1) 
of  the  rule  if  it  provides  an  initial  notice 
to  Alison  with  the  mortgage  agreement. 
When  Alison  obtains  her  mortgage,  she 
becomes  a  customer  of  Lender.  Alison 
makes  regular  payments  to  Lender  on 
her  mortgage  and,  two  years  later, 
returns  to  Lender  to  obtain  a  credit  card. 
If  the  initial  notice  that  Lender  provided 
to  Alison  is  acciuate  with  respect  to  the 
terms  of  that  credit  card,  then  Lender 
need  not  provide  another  initial  notice 
to  her  when  she  obtains  the  credit  card 
because  Lender  has  already  provided  a 
notice  to  Alison  that  covers  that 
relationship. 

C.  Method  of  providing  the  initial 
notice.  You  must  provide  your  initial 
notice  so  that  each  customer  can 
reasonably  be  expected  to  receive  actual 
notice  of  it.  in  writing  (§  313.9(a)).  For 
example,  you  may  provide  the  initial 
notice  by  mailing  a  printed  copy  of  it 
together  with  a  loan  contract.  Similarly, 
you  may  provide  the  initial  notice  by 
hand-delivering  a  printed  copy  of  it  to 
the  customer  together  with  a  deposit 
account  agreement. 

D.  Compliance  with  initial  notice 
requirement  for  existing  customers  by 
effective  date.  You  must  provide  an 
initial  notice  to  each  of  your  current 
customers  not  later  than  July  1 ,  2001 

(§  313.18(b)).  You  may  do  so  by  mailing 
a  printed  copy  of  the  notice  to  the 
customers  last  known  address. 

E.  Annual  notice  During  the 
continuation  of  the  customer 
relationship,  you  must  provide  an 
annual  notice  to  the  customer,  as 
described  in  §  313.5(a).  You  must 
provide  an  annual  notice  to  each 
customer  at  least  once  in  any  period  of 
12  consecutive  months  during  which 
the  customer  relationship  exists.  You 
may  define  the  12-consecutive-month 
period,  but  must  consistently  apply  that 
period  to  the  customer.  You  may  define 
the  12-consecutive-month  period  as  a 
calendar  year  and  provide  the  annual 
notice  to  the  customer  once  in  each 
calendar  year  following  the  calendar 


year  in  which  you  provided  the  initial 
notice. 

For  example,  assume  that  Lender 
defines  the  12-consecutive-month 
period  as  a  calendar  year  and  provides 
annual  notices  to  all  of  its  customers  on 
October  1  of  each  year.  If  Alison 
Individual  obtained  her  mortgage  with 
Lender  on  July  2.  2001,  thereby 
becoming  a  customer,  then  Lender  must 
provide  an  initial  notice  to  Alison 
together  with  the  mortgage  agreement  or 
earlier.  Lender  must  provide  an  annual 
notice  to  Alison  by  December  31,  2002. 
If  Lender  provides  an  annual  notice  to 
Alison  on  October  1,  2002.  as  it  does  for 
other  customers,  then  it  must  provide 
the  next  annual  notice  to  Alison  not 
later  than  October  1.  2003. 

F.  Method  of  providing  the  annual 
notice.  Like  the  initial  notice,  you  must 
provide  the  annual  notice  so  that  each 
customer  can  reasonably  be  expected  to 
receive  actual  notice  of  it.  in  writing 

(§  313.9(a)).  You  may  do  so  by  mailing 
a  printed  copy  of  the  notice  to  the 
customer's  last  known  address. 

G.  Joint  accounts.  If  two  or  more 
customers  jointly  obtain  a  financial 
product  or  service,  then  you  may 
provide  one  initial  notice  to  those 
customers  jointly.  Similarly,  you  may 
provide  one  aimual  notice  to  those 
customers  jointly  (§  313.4(f)). 

H.  Information  described  in  the  initial 
and  annual  notices.  The  initial  and 
aimual  notices  must  include  an  accurate 
description  of  the  following  four  items 
of  information: 

(a)  The  categories  of  nonpublic 
personal  information  that  you  collect 
(§  313.6(a)(1)): 

(b)  The  fact  that  you  do  not  disclose 
nonpublic  personal  information  about 
your  current  customers  to  affiliates  or 
nonaffiliated  third  parties,  except  as 
authorized  bv  §§  313.14  and  313.15 
(§313.6(a)(2)H3),  (9)).  When  describing 
the  categories  with  respect  to  those 
parties,  you  are  required  to  state  only 
that  you  make  disclosures  to  other 
nonaffiliated  third  parties  as  permitted 
by  law  (§313. 6(b)): 

(c)  The  categories  of  nonpublic 
personal  information  about  your  former 
customers  that  you  disclose  and  the 
categories  of  affiliates  and  nonaffiliated 
third  parties  to  whom  you  disclose 
nonpublic  personal  information  about 
your  former  customers  {§  313.6(a)(4)): 

(d)  Your  policies  and  practices  with 
respect  to  protecting  the  confidentiality 
and  security  of  nonpublic  personal 
informatiori  (§  313.6(a)(8)). 

For  each  of  these  four  items  of 
information  above,  you  may  use  a 
sample  clause  from  Appendix  A.  The 
Agencies  emphasize  that  you  may  use  a 
sample  clause  only  if  that  clause 
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accurately  describes  your  actual  policies 
and  practices. 

/.  Example  of  notice.  A  financial 
institution  ("Lender")  that  (i)  does  not 
have  any  affiliates  and  (ii)  only 
discloses  nonpublic  personal 
information  to  nonaffiliated  third 
parties  as  authorized  under  §§  313.14 
and  313.15,  may  comply  with  the 
requirements  of  §  313.6  of  the  rule  by 
using  the  following  notice,  if  applicable. 

Lender  collects  nonpublic  personal 
information  about  you  from  the 
following  sources: 

•  Information  we  receive  from  you  on 
applications  or  other  forms: 

•  Information  about  your  transactions 
with  us  or  others:  and 

•  Information  we  receive  from  a 
consumer  reporting  agency.*'^ 

We  do  not  disclose  any  nonpublic 
personal  information  about  you  to 
anyone,  except  as  permitted  by  law. 

If  you  decide  to  pay  off  your  loan(s), 
we  will  adhere  to  the  privacy  policies 
and  practices  as  described  in  this 
notice. 

Lender  restricts  access  to  your 
personal  and  account  information  to 
those  employees  who  need  to  know  that 
information  to  provide  products  or 
services  to  you.  Lender  maintains 
physical,  electronic,  and  procedural 
safeguards  that  comply  with  federal 
regulations  to  guard  your  nonpublic 
personal  information. 

J.  Initial  and  annual  notices  must  be 
clear  and  conspicuous.  The  Commission 
emphasizes  that  you  must  ensure  that 
both  the  initial  and  annual  notices  are 
clear  and  conspicuous,  as  defined  in 
§313.3(b). 

K.  Example  of  notice  for  disclosure  to 
service  providers  and  joint  marketers.  If 
you  disclose  nonpublic  personal 
information  in  accordance  with  the 
exception  in  §  313.13.  for  service 
providers  and  joint  marketers,  you  also 
must  include  an  accurate  description  of 
that  information.  You  may  comply  with 
the  requirements  of  §  313.13  of  the  rule 
by  including  the  following  sample 
clause,  if  applicable,  in  the  example  of 
notice  described  in  section  (I)  above: 

We  may  disclose  all  of  the 
information  we  collect,  as  described 
[describe  location  in  the  notice,  such  as 
"above"  or  "below],  to  companies  that 
perform  marketing  services  on  our 
behalf  or  to  other  financial  institutions 
with  whom  we  have  joint  marketing 
agreements. 


*"  You  only  need  to  descritw  those  general 
(.ategories  that  apply  to  your  policies  and  practices 
Accordingly,  if  you  do  not  collect  informatiofi  from 

a  consumer  reporting  agency."  for  instance,  then 
you  need  not  describe  that  category  in  your  notices 


Section  E.  Final  Regulatory  Flexibility 
Analysis 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612)'("RFA")  requires, 
subject  to  certain  exceptions,  that 
federal  agencies  prepare  an  initial 
regulator^'  flexibility'  analysis  ("IRFA") 
with  a  proposed  Rule  and  a  final 
regulatory  flexibility  analysis  ("FRFA") 
with  a  final  Rule,  unless  the  agency 
certifies  that  the  Rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  At 
the  time  the  proposed  Ride  was  issued, 
the  Commission  believed  that  the  G-L- 
B  Act's  requirements  accounted  for 
most,  if  not  all,  of  the  economic  impact 
of  the  Rule,  but  decided  to  publish  the 
IRFA  to  ensure  that  in  developing  the 
final  Rule  it  adequately  considered  the 
impact  on  small  businesses.  After 
reviewing  the  comments  submitted  in 
response  to  the  proposed  Rule,  the 
Commission  continues  to  believe  that 
the  burden  imposed  on  small 
institutions  stems  primarily  from  the 
statute  and  that  certification  would  be 
proper.  However,  in  order  to  assist  those 
entities  with  comprehending  and 
complying  with  the  final  Rule,  the 
Commission  has  determined  that  it  is 
appropriate  to  publish  a  FRFA 
analyzing  the  Rule  as  a  whole  and 
highlighting  provisions  that  will 
particularly  accommodate  the  needs  of 
small  businesses. 

This  FRFA  incorporates  the 
Commissions's  initial  findings,  as  set 
forth  in  the  IRFA;  addresses  the 
conunents  submitted  in  response  to  the 
IRFA:  and  describes  the  steps  the 
Commission  has  taken  in  the  final  Rule 
to  minimize  the  impact  on  smedl 
entities,  consistent  with  the  objectives 
of  the  G-L-B  Act.  The  Commission  is 
publishing  with  this  part  a  guide  for 
entities  that  do  not  share  any  nonpublic 
personal  information,  a  disproportionate 
number  of  which  are  likely  to  be  small 
businesses.  (See  Supplementary' 
Information,  Section  C.)  Also,  in 
accordance  with  Section  212  of  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121),  the  Commission  will  in  the  near 
future  issue  a  compliance  guide  to  assist 
small  entities  in  complying  with  this 
rule. 

Succinct  Statement  of  the  Need  for, 
Objectives  of,  and  Legal  Basis  for  the 
Rule 

The  final  Rule  implements  the 
provisions  of  Tide  V,  Subtitle  A  of  the 
G-L-B  Act,  which  addresses  consumer 
privacy.  In  general,  these  statutory 
provisions  require  financial  institutions 
to  provide  notice  to  consumers  about 


the  institution's  privacy  policies  and 
practices,  describe  the  conditions  under 
which  financial  institutions  may 
disclose  nonpublic  personal  information 
about  consumers  to  nonaffiliated  third 
parties,  and  permit  consumers  to 
prevent  institutions  from  sharing 
nonpublic  personal  information  about 
them  with  certain  non-affiliated  third 
parties  by  "opting  out  "  of  that 
disclosure. 

Section  504  of  the  G-L-B  Act  requires 
the  Commission  to  prescribe  "such 
regulations  as  may  be  necessary  "  to 
carry'  out  the  purposes  of  Title  V. 
Subtitle  A.  In  the  absence  of  these 
regulations,  the  substantive  burdens 
imposed  by  the  Act  (e.g.,  the  notice, 
information-sharing  restrictions,  and 
opt-out  requirements)  would  have 
become  effective  and  binding  upon 
financial  institutions  within  one  year  of 
the  enactment  of  the  law.  The 
Commission  believes  that  the  final  Rule 
gives  the  private  sector  greater  certainty 
and  flexibility  with  respect  to 
compliance  with  the  statute,  as  well  as 
clearer  guidance  as  to  how  the 
Commission  will  enforce  it. 

Description  and  Estimate  of  the  Sumber 
of  Small  Entities  to  Which  the  Proposed 
Rule  Will  Apply 

Determining  a  precise  estimate  of  the 
number  of  small  entities  that  are 
financial  institutions  within  the 
meaning  of  the  proposed  Rule  is  not 
readily  feasible.  The  definition  of 
"financial  institution"  includes  any 
institution  the  business  of  which  is 
engaging  in  a  financial  activity,  as 
described  in  section  4i..)  of  the  Bank 
Holding  Company  Act,  which 
incorporates  bv  reference  the  activities 
listed  in  12  CFR  225.28  and  12  CFR 
211.5(d).  These  include  lenders,  loan 
brokers  and  ser\'icers,  collection 
agencies,  financial  advisors,  tax 
preparers,  real  estate  settlement 
ser\'ices.  property  appraisers,  and 
others.  The  G-L-B  Act  does  not  identify 
for  purposes  of  the  Commission's 
jurisdiction  any  specific  category-  of 
financial  institution;  section  505(a)(7) 
vests  the  Commission  with  enforcement 
authority  with  respect  to  "any  other 
financial  institution  or  other  person  that 
is  not  subject  to  the  jurisdiction  of  any 
[other]  agency  or  authority  [charged 
with  enforcing  the  statute]."  Jurisdiction 
is  assigned  to  other  agencies  with 
respect  to  banks,  bank  holding 
companies,  and  their  subsidiaries  and 
affiliates;  savings  associations,  federal 
credit  unions,  and  their  subsidiaries; 
securities  brokers  and  dealers; 
investment  advisers  and  investment 
companies:  and  insurers. 
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Although  the  Ckimmis.sion  requested 
comment  on  these  issues,  it  did  not 
receive  a  response  sufficient  to  provide 
a  basis  for  determining  the  number  of 
small  entities  subject  to  the  final  Rule. 
In  the  absence  of  such  information, 
there  is  no  way  to  estimate  precisely  the 
number  of  affected  entities  that  share 
nonpublic  personal  information  with 
nonaffiliated  third  parties  or  that 
establish  customer  relationships  with 
consumers  and  therefore  assume  greater 
disclosure  obligations. 

Description  of  Projected  Reporting, 
Recordkeeping,  and  Other  Compliance 
Requirements 

The  Commission  incorporates  by 
reference  its  description  of  the  projected 
reporting,  recordkeeping,  and  other 
compliance  requirements  of  the  Rule,  as 
set  forth  in  the  IRFA.  The  Commission 
has  not  received  any  comments  that 
necessitate  modification  of  its  previous 
description  of  projected  compliance 
requirements.  Based  on  the  information 
the  Commission  submitted  to  the  Office 
of  Management  and  Budget,  which 
included  an  estimated  average  annual 
burden  over  the  three-year  period  of 
clearance  of  4.03  million  hours  and 
$87.3  million,  OMB  has  approved  the 
final  Rule  for  the  related  purposes  of  the 
Paperwork  Reduction  Act.  (See  section 
F.  infra.) 

Among  the  principal  obligations  that 
Title  V,  Subtitle  A  of  the  G-L-B  Act.  as 
executed  by  the  final  Rule,  imposes 
upon  financial  institutions  is  the 
preparation  of  notices  explaining  their 
privacy  policies  and  practices. 
Institutions  are  required  to  provide 
those  notices  to  consumers  as  specified 
in  the  Rule,  and  institutions  that 
disclose  nonpublic  personal  information 
about  their  consumers  to  nonaffiliated 
third  parties  will  be  required  to  provide 
opt  out  notices,  as  well  as  a  reasonable 
opportunity  to  opt  out  of  certain 
disclosures,  to  their  consumers.  These 
institutions  will  have  to  develop 
systems  for  keeping  track  of  consumers' 
opt  out  directions.  Some  in.stitutions. 
particularly  those  that  disclose 
nonpublic  information  about  consumers 
to  nonaffiliated  third  parties,  will  likely 
need  the  advice  of  legal  counsel  to 
ensure  that  they  comply  with  the  Rule 
and  may  also  require  computer 
programming  changes  and  additional 
staff  training. 

A  detailed,  section-by-section  analysis 
of  the  final  Rule  is  set  forth  above  in 
section  B.  of  the  Supplementary 
Information  part  of  this  notice. 


Summon,-  of  Significant  Issues  Raised  by 
Public  Comments  and  Description  of 
Steps  the  Commission  Has  Taken  To 
Minimize  the  Significant  Economic 
Impact  on  Small  Entities 

The  Commission  has  sought  to 
minimize  the  burden  on  all  businesses, 
including  small  entities,  in 
promulgating  this  final  rule.  Although 
one  method  of  accomplishing  this 
objective  would  be  to  adopt  a  specific 
exemption  for  small  entities,  the  G-L-B 
Act  does  not  authorize  the  Commission 
to  create  exemptions  based  on  an 
institution's  size.  Further,  the 
Conunission  believes  that  different 
compliance  standards  would  be 
inconsistent  with  the  purpose  of  Title  V, 
which  is  to  offer  all  consumers  some 
measure  of  control  over  the 
dissemination  of  the  nonpublic  personal 
information  that  they  provide. to 
financial  institutions,  regardless  of  the 
institution's  size.  As  section  501(a)  of 
the  Act  declares,  "[i]t  is  the  policy  of  the 
Congress  that  each  financial  institution 
has  an  affirmative  and  continuing 
obligation  to  respect  the  privacy  of  its 
customers  and  to  protect  the  security 
and  confidentiality  of  those  customers' 
nonpublic  personal  information." 
(Emphasis  added). 

Notwithstanding  its  limited  authority 
to  accommodate  the  specific  needs  of 
smaller  institutions,  the  Commission 
has  requested  and  analyzed  throughout 
this  rulemaking  process  information 
regarding  the  economic  impact  of  the  G- 
L-B  Act's  requirements  for  all  financial 
institutions,  including  small  entities. 
The  proposed  rule  and  the  IRFA 
included  a  number  of  questions  for 
public  comment  regarding  the  costs 
associated  with  complying  with  the 
Rule  and  the  impact  on  small  entities. 
Although  the  Commission  received  few 
comments  that  specifically  addressed 
the  regulatory  flexibility  analysis,  it 
carefully  considered  comments 
concerning  the  substantive  provisions  of 
the  Rule.-"  The  discussion  below 
reviews  some  of  those  key 
recommendations  and  corresponding 
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changes  adopted  in  the  final  Rule  that 
accommodate  those  suggestions.  Many 
of  the  steps  taken  by  the  Commission 
will  benefit  all  institutions,  regardless  of 
size,  while  others  will  especially  reduce 
the  regulatory  burden  for  small  entities. 
For  a  more  complete  discussion  of  these 
changes,  see  the  section-by-section 
analysis  under  section  C  of  the 
Supplementary  Information  part  of  this 
notice. 

Effective  Date 

Subject  to  section  510  of  the  G-L-B 
Act,  the  relevant  provisions  of  Title  V 
take  effect  on  November  13,  2000. 
However,  section  510(1)  authorizes  the 
Commission  to  prescribe  a  later  date  in 
the  regulations  enacted  pursuant  to 
section  504.  The  proposed  Rule  sought 
comment  on  the  effective  date 
prescribed  by  the  statute.  The 
overwhelming  majority  of  commenters 
requested  additional  time  to  comply 
with  the  final  rule.  Several  commenters 
noted  that  financial  institutions  may 
encounter  difficulty  managing  the 
expenses  and  resources  required  to 
comply  with  the  final  rule  as  the 
institution's  budget  for  the  current  year 
was  established  prior  to  the  issuance  of 
the  proposed  regulation.  This  may  be 
especially  true  for  small  institutions  that 
face  already  tight  budgetary  constraints 
due  to  heightened  competition.  In 
response  to  these  concerns,  the 
Commission  has  retained  the  effective 
date  of  November  13.  2000  but. 
consistent  with  its  authority  under 
section  510(1)  of  the  statute,  will  give 
financial  institutions  until  July  1,  2001 
to  be  in  full  compliance  with  the  final 
Rule.  This  additional  time  should 
reduce  compliance  costs  for  institutions 
by  allowing  additional  time  to  budget 
for  any  necessary  expenses  and  to 
implement  all  necessary  operational 
changes  required  to  comply  with  this 
Rule. 

Examples 

Throughout  the  final  Rule,  the 
Commission  has  included  examples  of 
conduct  that  illustrate  ways  to  comply 
with  particular  provisions.  As  the 
section-by-section  analysis  above  and 
the  Rule  itself  explain,  these  examples 
are  not  exclusive,  but  they  should  lessen 
for  institutions  the  burdens  imposed  by 
the  Rule  by  clarifying  that  compliance 
with  an  applicable  example  constitutes 
compliance  with  the  applicable 
provision. 

Definition  of  Nonpublic  Personal 
Information 

In  the  proposed  rule,  the  Commission 
provided  two  alternatives  for  defining 
nonpublic  personal  information.  The 
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first,  (Alternative  A)  deemed 
information  as  publicly  available  only  if 
a  financial  institution  actually  obtained 
the  information  from  a  public  source, 
whereas  the  second  (Alternative  B) 
treated  information  as  publicly  available 
if  a  financial  institution  could  obtain  it 
from  such  a  source.  A  vast  majority  of 
commenters  favored  Alternative  B  as 
significantly  less  burdensome  than 
Alternative  A.  In  response  to  these 
comments,  the  final  Rule  adopts  a 
modified  version  of  Alternative  B, 
which  is  more  fully  explained  in  the 
section-by-section  analysis. 

Content  of  Notices 

Many  commenters  interpreted  the 
proposed  Rule  as  mandating  lengthy, 
confusing  privacy  notices  that  would 
offer  little  benefit  to  consumers,  and 
asked  for  clarification  with  respect  to 
the  content  of  those  disclosures. 
Although  the  Commission  believes  that 
the  notice  obligations  are  not  unduly 
burdensome,  in  the  final  Rule  it  has 
taken  a  number  of  steps  to  clarify  the 
requirements  imposed  by  the  G-L-B  Act. 
The  final  Rule  substantially  revises  the 
examples  of  disclosures  that  would 
satisfy  the  Rule,  includes  sample 
clauses  that  might  be  used,  and  adds  a 
new  provision  for  "short-form"  privacy 
notices  to  a  consumer  that  does  not 
become  a  customer,  provided  the 
institution  gives  the  consumer  an  opt 
out  notice  and  a  reasonably  convenient 
method  of  obtaining  a  copy  of  the  full 
privacy  notice.  It  also  retains  the 
simplified  notice  provision  for 
institutions  that  do  not  share  nonpublic 
personal  information  with  nonaffiliated 
third  parties,  except  pursuant  to  the 
exceptions  set  forth  in  §§  313.14  and 
313.15  of  this  part.  These  measures  may 
be  particularly  helpful  to  smaller 
institutions  who  do  not  disclose 
nonpublic  personal  information  except 
under  those  and  other  exceptions  in  the 
final  Rule. 

In  addition,  the  Commission  has 
included  with  the  final  Rule  sample 
disclosures  that  institutions  may  use  to 
draft  their  privacy  and  opt  out  notices 
required  by  this  part.  As  discussed  in 
the  section-by-section  analysis  above, 
these  clauses  are  provided  to  convey  to 
institutions  the  requisite  level  of  detail 
that  these  notices  must  contain. 
Institutions  can  also  consult  the  Guide 
for  Certain  Financial  Institutions 
("Guide").  The  Guide  generally  clarifies 
the  operation  of  the  final  Rule.  It  also 
provides  an  example  of  a  notice  for 
institutions,  including  small  entities, 
that  only  share  nonpublic  personal 
information  with  nonaffiliated  third 
parties  pursuant  to  the  exceptions 
provided  in  §§313.14  and  313.15.  The 


Guide  may  be  used  in  conjunction  w'ith 
the  sample  clauses  contained  in 
Appendix  A.  Like  the  examples 
discussed  above,  the  sample  disclosures 
and  the  Guide  are  intended  to  minimize 
the  burden  of  complying  with  the  final 
Rule,  by  reducing,  among  other  costs, 
the  need  for  legal  advice. 

Joint  Account  Holders 

Another  frequent  comment  addressed 
the  provision  of  notice  to  and  effect  of 
opt  outs  exercised  by  joint  account 
holders.  As  the  section-by-section 
analysis  describes,  the  final  Rule 
clarifies  that  institutions  may  provide  a 
single  notice  to  joint  account  holders 
(unless  otherwise  requested),  with  the 
understanding  that  a  decision  to  opt  out 
made  by  one  of  the  joint  account 
holders  will,  absent  a  provision  to  the 
contrary  in  the  opt  out  notice,  be 
effective  with  respect  to  each  of  the 
account  holders.  By  reducing  the 
number  of  notices  that  institutions  are 
required  to  provide,  this  flexibility  will 
particularly  benefit  those  institutions, 
including  small  entities,  that  do  not 
share  nonpublic  personal  information 
with  nonaffiliated  third  parties,  except 
pursuant  to  an  exception. 

New  Notices  Not  Required  for  Each  New 
Financial  Product  or  Service 

Some  commenters  expressed  concern 
that  the  proposed  rule  may  require  a 
new  initial  notice  each  time  a  consumer 
obtains  a  new  financial  product  or 
service.  This  would  be  especially 
burdensome  for  an  institution  that 
adopts  a  universal  privacy  policy  that 
covers  multiple  products  and  services. 
To  address  these  concerns  and 
minimize  economic  burden,  the  final 
Rule  was  clarified  to  instruct 
institutions  that  a  new  initial  notice  is 
not  required  if  the  institution  has  given 
the  customer  the  institution's  initial 
notice,  and  that  notice  remains  accurate 
with  respect  to  the  new  product  or 
service. 

Section  F.  Paperwork  Reduction  Act 

Pursuant  to  the  Paperwork  Reduction 
Act.  as  amended,  44  U.S.C.  3501  et  seq., 
the  Commission  submitted  the  proposed 
Rule  to  the  Office  of  Management  and 
Budget  (OMB)  for  review.  The  OMB  has 
approved  the  Rule's  information 
collection  requirements. "'^  A  Federal 
Register  notice  with  a  30-day  comment 
period  of  soliciting  comments  on  this 
collection  of  information  was  published 
on  March  1.  2000  (65  FR  11174).  The 
Commission  did  not  receive  any 
comments  that  necessitated  modifying 
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its  original  burden  estimates  for  the 
Rule's  notice  requirements. 

Section  G.  Final  Rule 

List  of  Subjects  in  16  CFR  Part  313 

Consumer  protection.  Credit.  Data 
protection.  Privacy.  Trade  practices. 

Accordingly,  the  Commission  amends 
16  CFR  Ch.  I,  Subchapter  C,  by  adding 
a  new  Part  313  to  read  as  follows: 

PART  313-4»RIVACY  OF  CONSUMER 
FINANCIAL  INFORMATION 

Sec. 

313.1  Purpose  and  .scope 

313.2  Rule  of  construction. 

313.3  Definitions. 

Subpart  A — Privacy  and  Opt  Out  Notices 

313.4  Initial  privacy  notice  to  consumers 
required. 

313.5  Annual  privacy  notice  to  customers 
required. 

313.6  Information  to  be  included  in  privacy 
notices. 

313.7  Form  of  opt  out  notice  to  consumers; 
opt  out  methods 

313.8  Revised  privacy  notices. 

313.9  Delivering  privacy  and  opt  out 
notices. 

Subpart  B — Limits  on  Disclosures 

313.10  Limitation  on  disclosure  of 
nonpublic  personal  information  to 
nonaffiliated  third  parties. 

313.11  Limits  on  redisclosure  and  reuse  of 
information. 

313.12  Limits  on  sharing  account  number 
information  for  marketing  purposes. 

Subpart  C-Exceptions 

313.13  Exception  to  opt  out  requirements 
for  service  providers  and  joint  marketing. 

313.14  Exceptions  to  notice  and  opt  out 
requirements  for  processing  and 
servicing  transactions. 

313.15  Other  exceptions  to  notice  and  opt 
out  requirements. 

Subpart  D — Relation  to  Other  Laws; 
Effective  Date 

313.16  Protection  of  Fair  Credit  Reporting 
Act. 

313.17  Relation  to  State  laws. 

313.18  Effective  date:  transition  rule. 

Appendix  A  to  Part  313 — Sample  Clauses 

Authority:  15  L.S.C  6801  pl  spq. 
§313.1     Purpose  and  scope. 

(a)  Purpose.  This  part  governs  the 
treatment  of  nonpublic  personal 
information  about  consumers  by  the 
financial  institutions  listed  in  paragraph 
(b)  of  this  section.  This  part: 

(1)  Requires  a  financial  institution  in 
specified  circumstances  to  provide 
notice  to  customers  about  its  privacy 
policies  and  practices; 

(2)  Describes  the  conditions  under 
which  a  financial  institution  mav 
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disclose  nonpublic  personal  information 
about  consumers  to  nonaffiliated  third 
parties:  and 

(3)  Provides  a  method  for  consumers 
to  prevent  a  financial  institution  from 
disclosing  that  information  to  most 
nonaffiliated  third  parties  by  "opting 
out"  of  that  disclosure,  subject  to  the 
exceptions  in  §§313.13,  313.14,  and 
313.15. 

(b)  Scope  This  part  applies  only  to 
nonpublic  personal  information  about 
individuals  who  obtain  financial 
products  or  services  primarily  for 
personal,  family  or  hou.sehold  purposes 
from  the  institutions  listed  below.  This 
part  does  not  apply  to  information  about 
companies  or  about  individuals  who 
obtain  financial  products  or  services  for 
business,  commercial,  or  agricultural 
purposes.  This  part  applies  to  those 
"financial  institutions  '  and  'other 
persons"  over  which  the  Federal  Trade 
Commission  ("Commission")  has 
enforcement  authority  pursuant  to 
Section  505(a)(7)  of  the  Gramm-Leach- 
Bliley  Act.  An  entity  is  a  'financial 
institution"  if  its  business  is  engaging  in 
a  financial  activity  as  described  in 
Section  4{k)  of  the  Bank  Holding 
Company  Act  of  1956,  12  USC. 
1843(k),  which  incorporates  by 
reference  activities  enumerated  by  the 
Federal  Reserve  Board  in  12  CFR 
211.5(d)  and  12  CFR  225.28.  The 
"financial  institutions"  subject  to  the 
Commission's  enforcement  authority  are 
those  that  are  not  otherwise  subject  to 
the  enforcement  authority  of  another 
regulator  under  Section  505  of  the 
Gramm-Leach-Bliley  Act.  More 
specifically,  those  entities  include,  but 
are  not  limited  to,  mortgage  lenders, 
"pay  day"  lenders,  finance  companies, 
mortgage  brokers,  account  servicers, 
check  cashers,  wire  transferors,  travel 
agencies  operated  in  connection  with 
financial  services,  collection  agencies, 
credit  counselors  and  other  financial 
advisors,  tax  preparation  firms,  non- 
federally  insured  credit  unions,  and 
investment  advisors  that  are  not 
required  to  register  with  the  Securities 
and  Exchange  Commission.  They  are 
referred  to  in  this  part  a^  "You."  The 
"other  persons"  to  whom  this  part 
applies  are  third  parties  that  are  not 
financial  institutions,  but  that  receive 
nonpublic  personal  information  from 
financial  institutions  with  whom  thev 
are  not  affiliated.  Nothing  in  this  part 
modifies,  limits,  or  supersedes  the 
standards  governing  individually 
identifiable  health  information 
promulgated  by  the  Secretary  of  Health 
and  Human  Services  under  the 
authority  of  sections  262  and  264  of  the 
Health  Insurance  Portability  and 
Accountability  Act  of  1996,  42  US.C. 


1320d-1320d-8.  Any  institution  of 
higher  education  that  complies  with  the 
Federal  Educational  Rights  and  Privacy 
Act  ("FERPA"),  20  US.C.  1232g,  and  its 
implementing  regulations,  34  CFR  part 
99,  and  that  is  also  a  financial 
institution  subject  to  the  requirements 
of  this  part,  shall  be  deemed  to  be  in 
compliance  with  this  part  if  it  is  in 
compliance  with  FERPA. 

§  31 3.2    Rui«  of  construction. 

The  examples  in  this  part  and  the 
sample  clauses  in  Appendix  A  of  this 
part  are  not  exclusive.  Compliance  with 
an  example  or  use  of  a  sample  clause, 
to  the  extent  applicable,  constitutes 
compliance  with  this  part.  For  non- 
federally  insured  credit  unions, 
compliance  with  an  example  or  use  of 
a  sample  clause  contained  in  12  CFR 
part  716,  to  the  extent  applicable, 
constitutes  compliance  with  this  part. 
For  intrastate  securities  broker-dealers 
and  investment  advisors  not  registered 
with  the  Securities  and  Exchange 
Commission,  compliance  with  an 
example  or  use  of  a  sjunple  clause 
contained  in  17  CFR  part  248,  to  the 
extent  applicable,  constitutes 
compliance  with  this  part. 

S  313.3    Oafintttons. 

As  used  in  this  part,  unless  the 
context  requires  otherwise: 

(a)  Affiliate  means  any  company  that 
controls,  is  controlled  by,  or  is  under 
common  control  with  another  company. 

(b)(1)  Clear  and  conspicuous  means 
that  a  notice  is  reasonably 
understandable  and  designed  to  call 
attention  to  the  nature  and  significance 
of  the  information  in  the  notice. 

(2)  Examples — (i)  Reasonably 
understandable.  You  make  your  notice 
reasonably  understandable  if  you: 

(A)  Present  the  information  in  the 
notice  in  clear,  concise  sentences, 
paragraphs,  and  sections: 

(B)  Use  short  explanatory  sentences  or 
bullet  lists  whenever  possible; 

(C)  Use  definite,  concrete,  everyday 
words  and  active  voice  whenever 
possible: 

(D)  Avoid  multiple  negatives: 

(E)  Avoid  legal  and  highly  technical 
business  terminology  whenever 
possible:  and 

(F)  Avoid  explanations  that  are 
imprecise  and  readily  subject  to 
different  interpretations. 

(ii)  Designed  to  call  attention.  You 
design  your  notice  to  call  attention  to 
the  nature  and  significance  of  the 
information  in  it  if  you: 

(A)  Use  a  plain-language  heading  to 
call  attention  to  tha  notice: 

(B)  Use  a  typeface  and  type  size  that 
are  easy  to  read: 


(C)  Provide  wide  margins  and  ample 
line  spacing: 

(D)  Use  boldface  or  italics  for  key 
words:  and 

(E)  In  a  form  that  combines  your 
notice  with  other  information,  use 
distinctive  type  size,  style,  and  graphic 
devices,  such  as  shading  or  sidebars, 
when  you  combine  your  notice  with 
other  information. 

(iii)  Notices  on  web  sites.  If  you 
provide  a  notice  on  a  web  page,  you 
design  your  notice  to  call  attention  to 
the  nature  and  significance  of  the 
information  in  it  if  you  use  text  or  visual 
cues  to  encourage  scrolling  down  the 
page  if  necessary  to  view  the  entire 
notice  and  ensure  that  other  elements 
on  the  web  site  (such  as  text,  graphics, 
hyperlinks,  or  sound)  do  not  distract 
attention  from  the  notice,  and  you 
either: 

(A)  Place  the  notice  on  a  screen  that 
consumers  frequently  access,  such  as  a 
page  on  which  transactions  are 
conducted:  or 

(B)  Place  a  link  on  a  screen  that 
consumers  frequently  access,  such  as  a 
page  on  which  transactions  are 
conducted,  that  connects  directly  to  the 
notice  and  is  labeled  appropriately  to 
convey  the  importance,  nature  and 
relevance  of  the  notice. 

(c)  Collect  means  to  obtain 
information  that  you  organize  or  can 
retrieve  by  the  name  of  an  individual  or 
by  identifying  number,  symbol,  or  other 
identifying  particular  assigned  to  the 
individual,  irrespective  of  the  source  of 
the  underlying  information. 

(d)  Company  means  any  corporation, 
limited  liability  company,  business 
trust,  general  or  limited  partnership, 
association,  or  similar  organization. 

(e)(1)  Consuniar  means  an  individual 
who  obtains  or  has  obtained  a  financial 
product  or  service  from  you  that  is  to  be 
used  primarily  for  personal,  family,  or 
household  purposes,  or  that  individual's 
legal  representative. 

(2)  Examples — (i)  An  individual  who 
applies  to  you  for  credit  for  personal, 
family,  or  household  purposes  is  a 
consumer  of  a  financial  service, 
regardless  of  whether  the  credit  is 
extended. 

(ii)  An  individual  who  provides 
nonpublic  personal  information  to  you 
in  order  to  obtain  a  determination  about 
whether  he  or  she  may  qualify  for  a  loan 
to  be  used  primarily  for  personal, 
family,  or  household  purposes  is  a 
consumer  of  a  financial  service, 
regardless  of  whether  the  loan  is 
extended 

(iii)  An  individual  who  provides 
nonpublic  personal  information  to  you 
in  connection  with  obtaining  or  seeking 
to  obtain  financial,  investment,  or 
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economic  advisory  services  is  a 
consumer,  regardless  of  whether  you 
establish  a  continuing  advisory 
relationship. 

(iv)  If  you  hold  ownership  or 
servicing  rights  to  an  individual's  loan 
that  is  used  primarily  for  personal, 
family,  or  household  purposes,  the 
individual  is  your  consumer,  even  if 
you  hold  those  rights  in  conjunction 
with  one  or  more  other  institutions. 
(The  individual  is  also  a  consumer  with 
respect  to  the  other  financial 
institutions  involved.)  An  individual 
who  has  a  loan  in  which  you  have 
ownership  or  servicing  rights  is  your 
consiuner,  even  if  you,  or  another 
institution  with  those  rights,  hire  an 
agent  to  collect  on  the  loan. 

(v)  An  individual  who  is  a  consumer 
of  another  financial  institution  is  not 
your  consumer  solely  because  you  act  as 
agent  for,  or  provide  processing  or  other 
services  to,  that  financial  institution. 

(vi)  An  individual  is  not  your 
consumer  solely  because  he  or  she  has 
designated  you  as  trustee  for  a  trust. 

(vii)  An  individual  is  not  your 
consumer  solely  because  he  or  she  is  a 
beneficiary  of  a  trust  for  which  you  are 
a  trustee. 

(viii)  An  individual  is  not  your 
consumer  solely  because  he  or  she  is  a 
participant  or  a  beneficiary  of  an 
employee  benefit  plan  that  you  sponsor 
or  for  which  you  act  as  a  trustee  or 
fiduciary. 

(f)  Consumer  reporting  agency  has  the 
same  meaning  as  in  section  603(f)  of  the 
Fair  Credit  Reporting  Act  (15  U.S.C. 
1681a(f)). 

(g)  Control  of  a  company  means: 

(1)  Ownership,  control,  or  power  to 
vote  25  percent  or  more  of  the 
outstanding  shares  of  any  class  of  voting 
security  of  the  company,  directly  or 
indirectly,  or  acting  through  one  or 
more  other  persons: 

(2)  Control  in  any  manner  over  the 
election  of  a  majority  of  the  directors, 
trustees,  or  general  partners  (or 
individuals  exercising  similar  functions) 
of  the  company:  or 

(3)  The  power  to  exercise,  directly  or 
indirectly,  a  controlling  influence  over 
the  management  or  policies  of  the 
company. 

(h)  Customer  means  a  consumer  who 
has  a  customer  relationship  with  you. 

(i)(l)  Customer  relationship  means  a 
continuing  relationship  between  a 
consumer  and  you  under  which  you 
provide  one  or  more  financial  products 
or  ser\'ices  to  the  consumer  that  are  to 
be  used  primarily  for  personal,  family, 
or  household  purposes. 

(2)  Examples — (i)  Continuing 
relationship.  A  consumer  has  a 


continuing  relationship  with  you  if  the 
consumer: 

(A)  Has  a  credit  or  investment  account 
with  you: 

(B)  Obtains  a  loan  from  you: 

(C)  Purchases  an  insurance  product 
from  you: 

(D)  Holds  an  investment  product 
through  you,  such  as  when  you  act  as 

a  custodian  for  securities  or  for  assets  in 
an  Individual  Retirement  Arrangement: 

(E)  Enters  into  an  agreement  or 
understanding  with  you  whereby  you 
undertake  to  arrange  or  broker  a  home 
mortgage  loan,  or  credit  to  purchase  a 
vehicle,  for  the  consumer: 

(F)  Enters  into  a  lease  of  personal 
property  on  a  non-operating  basis  with 
you: 

(G)  Obtains  financial,  investment,  or 
economic  advisory  services  from  you  for 
a  fee: 

(H)  Becomes  your  client  for  the 
purpose  of  obtaining  tax  preparation  or 
credit  counseling  services  from  you: 

(I)  Obtains  career  counseling  while 
seeking  employment  with  a  financial 
institution  or  the  finance,  accounting,  or 
audit  department  of  any  company  (or 
while  employed  by  such  a  financial 
institution  or  department  of  any 
company): 

(J)  Is  obligated  on  an  account  that  you 
purchase  from  another  financial 
institution,  regardless  of  whether  the 
account  is  in  default  when  purchased, 
unless  you  do  not  locate  the  consumer 
or  attempt  to  collect  any  amount  from 
the  consumer  on  the  accoimt; 

(K)  Obtains  real  estate  settlement 
services  from  you;  or 

(L)  Has  a  loan  for  which  you  own  the 
servicing  rights. 

(ii)  No  continuing  relationship.  A 
consumer  does  not,  however,  have  a 
continuing  relationship  with  you  if: 

(A)  The  consumer  obtains  a  financial 
product  or  service  from  you  only  in 
isolated  transactions,  such  as  using  your 
ATM  to  withdraw  cash  from  an  account 
at  another  financial  institution: 
purchasing  a  money  order  from  you: 
cashing  a  check  with  you;  or  making  a 
wire  transfer  through  you; 

(B)  You  sell  the  consumer's  loan  and 
do  not  retain  the  rights  to  ser\'ice  that 
loan: 

(C)  You  sell  the  consumer  airline 
tickets,  travel  insm^ance,  or  traveler's 
checks  in  isolated  fransactions; 

(D)  The  consumer  obtains  one-time 
personal  or  real  property  appraisal 
services  from  you;  or 

(E)  The  consiuner  purchases  checks 
for  a  personal  checking  account  from 
you. 

(j)  Federal  functional  regulator  means: 
(1)  The  Board  of  Governors  of  the 
Federal  Reserve  System: 


(2)  The  Office  of  the  Comptroller  of 
the  Currency: 

(3)  The  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation: 

(4)  The  Director  of  the  Office  of  Thrift 
Supervision: 

(5)  The  National  Credit  Union 
Administration  Board:  and 

(6)  The  Securities  and  Exchange 
Commission. 

(k)(l)  Financial  institution  means  any 
institution  the  business  of  which  is 
engaging  in  financial  activities  as 
described  in  section  4(k)  of  the  Bank 
Holding  Company  Act  of  1956  (12 
U.S.C.  1843{k)).  An  institution  that  is 
significantly  engaged  in  financial 
activities  is  a  financial  institution. 

(2)  Examples  of  financial  institution. 
(i)  A  retailer  that  extends  credit  by 
issuing  its  own  credit  card  directly  to 
consumers  is  a  financial  institution 
because  extending  credit  is  a  financial 
activity  listed  in  12  CFR  225.28(b)(1) 
and  referenced  in  section  4(k)(4)(F)  of 
the  Bank  Holding  Company  Act  and 
issuing  that  extension  of  credit  through 
a  proprietary  credit  card  demonstrates 
that  a  retailer  is  significantly  engaged  in 
extending  credit. 

(ii)  A  personal  property  or  real  estate 
appraiser  is  a  financial  institution 
because  real  and  personal  property 
appraisal  is  a  financial  activity  listed  'in 
12  CFR  225.28(b)(2)(i)  and  referenced  in 
section  4{k)(4)(F)  of  the  Bank  Holding 
Company  Act. 

(iii)  An  automobile  dealership  that,  as 
a  usual  part  of  its  business,  leases 
automobiles  on  a  nonoperating  basis  for 
longer  than  90  days  is  a  financial 
institution  with  respect  to  its  leasing 
business  because  leasing  personal 
property  on  a  nonoperating  basis  where 
the  initial  term  of  the  lease  is  at  least  90 
days  is  a  financial  activity  listed  in  12 
CFR  225.28(b)(3)  and  referenced  in 
section  4(k)(4)(F)  of  the  Bank  Holding 
Company  Act. 

(iv)  A  career  counselor  that 
specializes  in  providing  career 
counseling  ser\'ices  to  individuals 
currently  employed  by  or  recently 
displaced  from  a  financial  organization, 
individuals  who  are  seeking 
employment  with  a  financial 
organization,  or  individuals  who  are 
currently  employed  by  or  seeking 
placement  with  the  finance,  accounting 
or  audit  departments  of  any  company  is 
a  financial  institution  because  such 
career  counseling  activities  are  financial 
activities  listed  in  12  CFR 
225.28(b)(9)(iii)  and  referenced  in 
section  4(k)(4)(F)  of  the  Bank  Holding 
Company  Act. 

(y)  A  business  that  prints  and  sells 
checks  for  consumers,  either  as  its  sole 
business  or  as  one  of  its  product  lines. 
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is  a  financial  institution  because 
printing  and  selling  checks  is  a  financial 
activity  that  is  listed  in  12  CFR 
225.28fb)(10)(ii)  and  referenced  in 
section  4(k)(4)(F)  of  the  Bank  Holding 
Company  Act. 

(vi)  A  business  that  regularly  wires 
money  to  and  from  consumers  is  a 
financial  institution  because  transferring 
money  is  a  financial  activity  referenced 
in  section  4(k)(4){A)  of  the  Bank 
Holding  Company  Act  and  regularly 
providing  that  service  demonstrates  that 
the  business  is  significantly  engaged  in 
that  activity. 

(vii)  A  check  cashing  business  is  a 
financial  institution  because  cashing  a 
check  is  exchanging  money,  which  is  a 
financial  activity  listed  in  section 
4(k)(4)(A)  of  the' Bank  Holding  Company 
Act. 

(viii)  An  accountant  or  other  tax 
preparation  service  that  is  in  the 
business  of  completing  income  tax 
returns  is  a  financial  institution  because 
tax  preparation  services  is  a  financial 
activity  listed  in  12  CFR  225.28(b)(6)(vi) 
and  referenced  in  section  4(k){4)(G)  of 
the  Bank  Holding  Company  Act. 

(ix)  A  business  that  operates  a  travel 
agency  in  connection  with  financial 
services  is  a  financial  institution 
because  operating  a  travel  agency  in 
connection  with  financial  services  is  a 
financial  activity  listed  in  12  CFR 
211.5(d)(15)  and  referenced  in  section 
4(k)(4)(G)  of  the  Bank  Holding  Company 
Act. 

(x)  An  entity  that  provides  real  estate 
settlement  services  is  a  financial 
institution  because  providing  real  estate 
settlement  services  is  a  financial  activity 
listed  in  12  CFR  225.28(b)(2)(viii)  and 
referenced  in  section  4(k)(4)(F)  of  the 
Bank  Holding  Company  Act. 

(xi)  A  mortgage  broker  is  a  financial 
institution  because  brokering  loans  is  a 
financial  activity  listed  in  12  CFR 
225.28(b)(1)  and  referenced  in  section 
4(k)(4)(F)  of  the  Bank  Holding  Company 
Act. 

(xii)  An  investment  advisory  company 
and  a  credit  counseling  service  are  each 
financial  institutions  because  providing 
financial  and  investment  advisory 
services  are  financial  activities 
referenced  in  section  4(k)(4)(C)  of  the 
Bank  Holding  Company  Act. 

(3)  Financial  institution  does  not 
include: 

(i)  Any  person  or  entity  with  respect 
to  any  financial  activity  that  is  subject 
to  the  jurisdiction  of  the  Conunodity 
Futures  Trading  Commission  under  the 
Commodity  Exchange  Act  (7  IJ.S.C   1  et 
seq), 

(ii)  The  Federal  Agricultural  Mortgage 
Corporation  or  any  entity  chartered  and 


operating  under  the  Farm  Credit  Act  of 
1971  (12  U.S.C.  2001  etseq.]:  or 

(iii)  histitutions  chartered  by  Congress 
specifically  to  engage  in  securitizations, 
.secondary  market  sales  (including  sales 
of  servicing  rights)  or  similar 
transactions  related  to  a  transaction  of  a 
consumer,  as  long  as  such  institutions 
do  not  sell  or  transfer  nonpublic 
personal  information  to  a  nonaffiliated 
third  party  other  than  as  permitted  by 
§§313.14  and  313.15  of  this  part. 

(iv)  Entities  that  engage  in  financial 
activities  but  that  are  not  significantly 
engaged  in  those  financial  activities. 

(4)  Examples  of  entities  that  are  not 
significantly  engaged  in  financial 
activities,  (i)  A  retailer  is  not  a  financial 
institution  if  its  only  means  of 
extending  credit  are  occasional  "lay 
away"  and  deferred  payment  plans  or 
accepting  payment  by  means  of  credit 
cards  issued  by  others. 

(ii)  A  retailer  is  not  a  financial 
institution  merely  because  it  accepts 
payment  in  the  form  of  cash,  checks,  or 
credit  cards  that  it  did  not  issue. 

(iii)  A  merchant  is  not  a  financial 
institution  merely  because  it  allows  an 
individual  to  "run  a  tab." 

(iv)  A  grocery  store  is  not  a  financial 
institution  merely  because  it  allows 
individuals  to  whom  it  sells  groceries  to 
cash  a  check,  or  write  a  check  for  a 
higher  amount  than  the  grocery 
purchase  and  obtain  cash  in  return. 

(1)(1)  Financial  product  or  service 
means  any  product  or  service  that  a 
financial  holding  company  could  offer 
by  engaging  in  a  financial  activity  under 
section  4(k)  of  the  Bank  Holding 
Company  Act  of  1956  (12  U.S.C. 
1843(k)). 

(2)  Financial  service  includes  your 
evaluation  or  brokerage  of  information 
that  you  collect  in  coruiection  with  a 
request  or  an  application  from  a 
consumer  for  a  financial  product  or 
service, 

(m)(l )  Nonaffiliated  third  party-  means 
any  person  except: 

(i)  Your  affiliate;  or 

(ii)  A  person  employed  jointly  by  you 
and  any  company  that  is  not  your 
affiliate  (but  nonaffiliated  third  party 
includes  the  other  company  that  jointly 
employs  the  person). 

(2)  Nonaffiliated  third  party  includes 
any  company  that  is  an  aiffiliate  by 
virtue  of  your  or  your  affiliate's  direct  or 
indirect  ownership  or  control  of  the 
company  in  conducting  merchant 
banking  or  investment  banking  activities 
of  the  type  described  in  section 
4(k)(4)(H)  or  insurance  company 
investment  activities  of  the  type 
described  in  section  4(k)(4)(I)  of  the 
Bank  Holding  Companv  Act  (12  U.S.C. 
1843(k)(4)(H)and(I)).  ' 


(n)(l )  Nonpublic  personal  information 
means: 

(i)  Personally  identifiable  financial 
information;  and 

(ii)  Any  list,  description,  or  other 
grouping  of  consumers  (and  publicly 
available  information  pertaining  to 
them)  that  is  derived  using  any 
personally  identifiable  financial 
information  that  is  not  publicly 
available. 

(2)  Nonpublic  personal  information 
does  not  include: 

(i)  Publicly  available  information, 
except  as  included  on  a  list  described  in 
paragraph  (n)(l)(ii)  of  this  section;  or 

(ii)  Any  list,  description,  or  other 
grouping  of  consumers  (and  publicly 
available  information  pertaining  to 
them)  that  is  derived  without  using  any 
personally  identifiable  financial 
information  that  is  not  publicly 
available. 

(3)  Examples  of  lists — (i)  Nonpublic 
personal  information  includes  any  list 
of  individuals'  names  and  street 
addresses  that  is  derived  in  whole  or  in 
part  using  personally  identifiable 
financial  information  (that  is  not 
publicly  available),  such  as  account 
numbers. 

(ii)  Nonpublic  personal  information 
does  not  include  any  list  of  individuals' 
names  and  addresses  that  contains  only 
publicly  available  information,  is  not 
derived,  in  whole  or  in  part,  using 
personally  identifiable  financial 
information  that  is  not  publicly 
available,  and  is  not  disclosed  in  a 
manner  that  indicates  that  any  of  the 
individuals  on  the  list  is  a  consumer  of 
a  financial  institution. 

(o)(  1 )  Personally  identifiable  financial 
information  means  any  information: 

(i)  A  consumer  provides  to  you  to 
obtain  a  financial  product  or  service 
from  you; 

(ii)  About  a  consumer  resulting  from 
any  transaction  involving  a  financial 
product  or  service  between  you  and  a 
consumer;  or 

(iii)  You  otherwise  obtain  about  a 
consumer  in  connection  with  providing 
a  financial  product  or  service  to  that 
consumer. 

(2)  Examples — (i)  Information 
included  Personally  identifiable 
financial  information  includes: 

(A)  Information  a  consumer  provides 
to  you  on  an  application  to  obtain  a 
loan,  credit  card,  or  other  financial 
product  or  service; 

(B)  Account  balance  information, 
payment  history,  overdraft  history,  and 
credit  or  debit  card  purchase 
information; 

(C)  The  fact  that  an  individual  is  or 
has  been  one  of  your  customers  or  has 
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obtained  a  financial  product  or  service 
from  you; 

(D)  Any  information  about  your 
consumer  if  it  is  disclosed  in  a  manner 
that  indicates  that  the  individual  is  or 
has  been  your  consumer; 

(E)  Any  information  that  a  consumer 
provides  to  you  or  that  you  or  your 
agent  otherwise  obtain  in  connection 
with  collecting  on,  or  servicing,  a  credit 
account: 

(F)  Any  information  you  collect 
through  an  Internet  "cookie"  (an 
information  collecting  device  from  a 
web  server);  and 

(G)  Information  from  a  consumer 
report. 

(ii)  Information  not  included. 
Personally  identifiable  financial 
information  does  not  include: 

(A)  A  list  of  names  and  addresses  of 
customers  of  an  entity  that  is  not  a 
financial  institution;  and 

(B)  Information  that  does  not  identify 
a  consumer,  such  as  aggregate 
information  or  blind  data  that  does  not 
contain  personal  identifiers  such  as 
account  numbers,  names,  or  addresses. 

(p)(l)  Publicly  available  information 
means  any  information  that  you  have  a 
reasonable  basis  to  believe  is  lawfully 
made  available  to  the  general  public 
from: 

(i)  Federal,  State,  or  local  government 
records; 

(ii)  Widely  distributed  media;  or 

(iii)  Disclosures  to  the  general  public 
that  are  required  to  be  made  by  Federal, 
State,  or  local  law. 

(2)  Reasonable  basis.  You  have  a 
reasonable  basis  to  believe  that 
information  is  lawfully  made  available 
to  the  general  public  if  you  have  taken 
steps  to  determine: 

(i)  That  the  information  is  of  the  type 
that  is  available  to  the  general  public; 
and 

(ii)  Whether  an  individual  can  direct 
that  the  information  not  be  made 
available  to  the  general  public  and,  if  so, 
that  your  consumer  has  not  done  so. 

[3]  Examples — (i)  Government 
records.  Publicly  available  information 
in  government  records  includes 
information  in  govermnent  real  estate 
records  and  security  interest  filings. 

(ii)  Widely  distributed  media.  Publicly 
available  information  from  widely 
distributed  media  includes  information 
from  a  telephone  book,  a  television  or 
radio  program,  a  newspaper,  or  a  web 
site  that  is  available  to  the  general 
public  on  an  uiuestricted  basis.  A  web 
site  is  not  restricted  merely  because  an 
Internet  service  provider  or  a  site 
operator  requires  a  fee  or  a  password,  so 
long  as  access  is  available  to  the  general 
public. 

(iii)  Reasonable  basis — (A)  You  have 
a  reasonable  basis  to  believe  that 
mortgage  information  is  lawfully  made 


available  to  the  general  public  if  you 
have  determined  that  the  information  is 
of  the  type  included  on  the  public 
record  in  the  jurisdiction  where  the 
morteage  would  be  recorded. 

(BfYou  have  a  reasonable  basis  to 
believe  that  an  individual's  telephone 
number  is  lawfully  made  available  to 
the  general  public  if  you  have  located 
the  telephone  number  in  the  telephone 
book  or  the  consumer  has  informed  you 
that  the  telephone  number  is  not 
unlisted. 

(q)  y'ou  includes  each  "financial 
institution"  (but  excludes  any  "other 
person")  over  which  the  Commission 
.  has  enforcement  jurisdiction  pursuant 
to  section  505(a)(7)  of  the  Gramm- 
Leach-Bliley  Act. 

Subpart  A — Privacy  and  Opt  Out 
Notices 

§  31 3.4    Initial  privacy  notice  to  consumers 
required. 

(a)  Initial  notice  requirement.  You 
must  provide  a  clear  and  conspicuous 
notice  that  accurately  reflects  your 
privacy  policies  and  practices  to: 

(1)  Customer.  An  individual  who 
becomes  your  customer,  not  later  than 
when  you  establish  a  customer 
relationship,  except  as  provided  in 
paragraph  (e)  of  this  section;  and 

(2rC'onsumer.  A  consumer,  before  you 
disclose  any  nonpublic  personal 
information  about  the  consumer  to  any 
nonaffiliated  third  party,  if  you  make 
such  a  disclosure  other  than  as 
authorized  by  §§  313.14  and  313.15. 

(b)  When  initial  notice  to  a  consumer 
is  not  required.  You  are  not  required  to 
provide  an  initial  notice  to  a  consumer 
under  paragraph  (a)  of  this  section  if: 

(1)  You  do  not  disclose  any  nonpublic 
personal  information  about  the 
consumer  to  any  nonaffiliated  third 
partv,  other  than  as  authorized  by 
§§313.14  and  313.15;  and 

(2)  You  do  not  have  a  customer 
relationship  with  the  consumer. 

(c)  When  you  establish  a  customer 
relationship — (1)  General  rule.  You 
establish  a  customer  relationship  when 
you  and  the  consiuner  enter  into  a 

continuing  relationship. 

(2)  Special  rule  for  loans.  You 
establish  a  customer  relationship  with  a 
consumer  when  you  originate  a  loan  to 
the  consumer  for  personal,  family,  or 
household  purposes.  If  you 
subsequently  transfer  the  servicing 
rights  to  that  loan  to  another  financial 
institution,  the  customer  relationship 
transfers  with  the  servicing  rights. 

(3)(i)  Examples  of  estabiishmg 
customer  relationship.  You  establish  a 
customer  relationship  when  the 
consumer: 

(A)  Opens  a  credit  card  account  with 
vou; 


(B)  Executes  the  contract  to  obtain 
credit  from  you  or  purchase  insurance 
from  you; 

(C)  Agrees  to  obtain  financial, 
economic,  or  investment  advisor\' 
services  from  you  for  a  fee:  or 

(D)  Becomes  your  client  for  the 
purpose  of  your  providing  credit 
counseling  or  tax  preparation  services, 
or  to  obtain  career  counseling  while 
seeking  employment  with  a  financial 
institution  or  the  finance,  accounting,  or 
audit  department  of  any  company  (or 
while  employed  by  such  a  company  or 
financial  institution); 

(E)  Provides  any  personally 
identifiable  financial  information  to  you 
in  an  effort  to  obtain  a  mortgage  loan 
through  you; 

(F)  Executes  the  lease  for  personal 
property  with  you; 

(G)  Is  an  obligor  on  an  account  that 
you  purchased  from  another  financial 
institution  and  whom  you  have  located 
and  begun  attempting  to  collect 
amounts  owed  on  the  account;  or 

(H)  Provides  you  with  the  information 
necessary  for  you  to  compile  and 
provide  access  to  all  of  the  consumers 
on-line  financial  accounts  at  your  Web 
site. 

(ii)  Examples  of  loan  rule.  You 
establish  a  customer  relationship  with  a 
consumer  who  obtains  a  loan  for 
personal,  family,  or  household  purposes 
when  you: 

(A)  Originate  the  loan  to  the  consumer 
and  retain  the  sen'icing  rights;  or 

(B)  Purchase  the  servicing  rights  to 
the  consumer's  loan. 

(d)  Existing  customers.  When  an 
existing  customer  obtains  a  new- 
financial  product  or  service  from  you 
that  is  to  be  used  primarily  for  personal, 
family,  or  household  purposes,  you 
satisfy  the  initial  notice  requirements  of 
paragraph  (a)  of  this  section  as  follows: 

(1)  You  may  provide  a  revised  privacy 
notice,  under  §  313.8,  that  covers  the 
customer's  new  financial  product  or 
service;  or 

(2)  If  the  initial,  revised,  or  annual 
notice  that  you  most  recently  provided 
to  that  customer  was  accurate  with 
respect  to  the  new  financial  product  or 
service,  you  do  not  need  to  provide  a 
new  privacy  notice  under  paragraph  (a) 
of  this  section. 

(e)  Exceptions  to  allow  subsequent 
delivery  of  notice.  (1)  You  may  provide 
the  initial  notice  required  by  paragraph 
(a)(1)  of  this  section  within  a  reasonable 
time  after  you  establish  a  customer 
relationship  if: 

(i)  Establishing  the  customer 
relationship  is  not  at  the  customer's 
election;  or 
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(ii)  Providing  notice  not  later  than 
when  you  establish  a  customer 
relationship  would  substantially  delay 
the  customer's  transaction  and  the 
customer  agrees  to  receive  the  notice  at 
a  later  time. 

(2)  Examples  of  exceptions — (i)  Not  at 
customer's  election  Establishing  a 
customer  relationship  is  not  at  the 
customer's  election  if  you  acquire  a 
customer's  loan,  or  the  servicing  rights, 
from  another  financial  institution  and 
the  customer  does  not  have  a  choice 
about  your  acquisition. 

(ii)  Substantial  delay  of  customer's 
transaction.  Providing  notice  not  later 
than  when  you  establish  a  customer 
relationship  would  substantially  delay 
the  customer's  transaction  when: 

(A)  You  and  the  individual  agree  over 
the  telephone  to  enter  into  a  customer 
relationship  involving  prompt  delivery 
of  the  financial  product  or  service;  or 

(B)  You  establish  a  customer 
relationship  with  an  individual  under  a 
program  authorized  by  Title  IV  of  the 
Higher  Education  Act  of  1965  (20  U.S.C. 
1070  ef  seq  )  or  similar  student  loan 
programs  where  loan  proceeds  are 
disbursed  promptly  without  prior 
communication  between  you  and  the 
customer. 

(iii)  No  substantial  delay  of 
customer's  transaction.  Providing  notice 
not  later  than  when  you  establish  a 
customer  relationship  would  not 
substantially  delay  the  customer's 
transaction  when  the  relationship  is 
initiated  in  person  at  your  office  or 
through  other  means  hy  which  the 
customer  may  view  the  notice,  such  as 
through  a  web  site 

(f)  Delivery.  When  you  are  required  to 
deliver  an  initial  privacy  notice  by  this 
section,  you  must  deliver  it  according  to 
§  31.3.9.  If  you  use  a  short-form  initial 
notice  for  non-customers  according  to 
§  313.6(d).  you  may  deliver  your  privacy 
notice  according  to  §  313.6(d)(3). 

$313.5    Annual  privacy  notica  to 
cuatomars  raqulred. 

(a)(1)  General  rule.  You  must  provide 
a  clear  and  conspicuous  notice  to 
customers  that  accurately  reflects  your 
privacy  policies  and  practices  not  less 
than  annually  during  the  continuation 
of  the  customer  relationship.  Annually 
means  at  leayt  once  in  anv  period  of  1 2 
consecutive  months  during  which  that 
relationship  exists.  You  may  define  the 
12-consecutive-month  period,  but  you 
must  apply  it  to  the  customer  on  a 
consistent  basis. 

(2)  Example  You  provide  a  notice 
annually  if  you  defint?  the  12- 
ronsecutive-month  period  as  a  calendar 
year  and  provide  the  annual  notice  to 
the  customer  once  in  each  calendar  year 


following  the  calendar  year  in  which 
you  provided  the  initial  notice.  For 
example,  if  a  customer  opens  an  account 
on  any  day  of  year  1.  you  must  provide 
an  annual  notice  to  that  customer  by 
December  31  of  year  2. 

(b)(1)  Termination  of  customer 
relationship.  You  are  not  required  to 
provide  an  annual  notice  to  a  former 
customer. 

(2)  Examples  Your  customer  becomes 
a  former  customer  when: 

(i)  In  the  case  of  a  closed-end  loan,  the 
customer  pays  the  loan  in  full,  you 
charge  off  the  loan,  or  you  sell  the  loan 
without  retaining  servicing  rights; 

(ii)  In  the  case  of  a  credit  card 
relationship  or  other  open-end  credit 
relationship,  you  sell  the  receivables 
without  retaining  servicing  rights; 

(iii)  In  the  case  of  credit  counseling 
services,  the  customer  has  failed  to 
make  required  payments  under  a  debt 
management  plan,  has  been  notified  that 
the  plan  is  terminated,  and  you  no 
longer  provide  any  statements  or  notices 
to  the  customer  concerning  that 
relationship: 

(iv)  In  the  case  of  mortgage  or  vehicle 
loan  brokering  services,  your  customer 
has  obtained  a  loan  through  you  (and 
you  no  longer  provide  any  statements  or 
notices  to  the  customer  concerning  that 
relationship),  or  has  ceased  using  your 
services  for  such  purposes; 

(v)  In  the  case  of  tax  preparation 
services,  you  have  provided  and 
received  payment  for  the  service  and  no 
longer  provide  any  statements  or  notices 
to  the  customer  concerning  that 
relationship; 

(vi)  In  the  case  of  providing  real  estate 
settlement  services,  at  the  time  the 
customer  completes  execution  of  all 
documents  related  to  the  real  estate 
closing,  you  have  received  payment,  or 
you  have  completed  all  of  your 
responsibilities  with  respect  to  the 
settlement,  including  filing  documents 
on  the  public  re<:ord.  whichever  is  later. 

(vii)  In  cases  where  there  is  no 
definitive  time  at  which  the  customer 
relationship  has  terminated,  vou  have 
not  communicated  with  the  customer 
about  the  relationship  for  a  period  of  12 
consecutive  months,  other  than  to 
provide  annual  privacy  notices  or 
promotional  material. 

(c)  Special  rule  for  loans.  If  you  do  not 
have  a  customer  relationship  with  a 
consumer  under  the  special  rule  for 
loans  in  §  313.4(c)(2),  then  you  need  not 
provide  an  annual  notice  to  that 
consumer  under  this  section. 

(d)  Delivery  When  you  are  required  to 
deliver  an  annual  privacy  notice  by  this 
section,  vou  must  deliver  it  according  to 
§313.9. 


§  31 3.6    Infomtation  to  ba  includad  in 
privacy  nottcaa. 

(a)  General  rule.  The  initial,  annual, 
and  revised  privacy  notices  that  you 
provide  under  §§313.4,  313.5.  and 
313.8  must  include  each  of  the 
following  items  of  information  that 
applies  to  you  or  to  the  consumers  to 
whom  you  send  your  privacy  notice,  in 
addition  to  any  other  information  you 
wish  to  provide: 

(1 )  The  categories  of  nonpublic 
personal  information  that  you  collect; 

(2)  The  categories  of  nonpublic 
personal  information  that  you  disclose; 

(3)  The  categories  of  affiliates  and 
nonaffiliated  third  parties  to  whom  you 
disclose  nonpublic  personal 
information,  other  than  those  parties  to 
whom  you  disclose  information  under 
§§313.14  and  313.15; 

(4)  The  categories  of  nonpublic 
personal  information  about  your  former 
customers  that  you  disclose  and  the 
categories  of  affiliates  and  nonaffiliated 
third  parties  to  whom  you  disclose 
nonpublic  personal  information  about 
your  former  customers,  other  than  those 
parties  to  whom  you  disclose 
information  luider  §§  313.14  and  313.15; 

(5)  If  you  disclose  nonpublic  personal 
information  to  a  nonaffiliated  third 
party  under  §  313.13  (and  no  exception 
under  §§  313.14  or  313.15  applies  to 
that  disclosure),  a  separate  statement  of 
the  categories  of  information  you 
disclose  and  the  categories  of  third 
parties  with  whom  you  have  contracted; 

(6)  An  explanation  of  the  consumer's 
right  under  §  313.10(a)  to  opt  out  of  the 
disclosure  of  nonpublic  personal 
information  to  nonaffiliated  third 
parties,  including  the  method(s)  by 
which  the  consumer  may  exercise  that 
right  at  that  time; 

(7)  Any  disclosures  that  you  make 
under  section  603(d)(2)(A)(iii)  of  the 
Fair  Credit  Reporting  Act  (15  U.S.C. 
1681a(d)(2)(A)(iii))  (that  is.  notices 
regarding  the  ability  to  opt  out  of 
disclosures  of  information  among 
affiliates); 

(8)  Your  policies  and  practices  with 
respect  to  protecting  the  confidentiality 
and  security  of  nonpublic  personal 
information;  and 

(9)  Any  disclosure  that  you  make 
under  paragraph  (b)  of  this  section. 

(b)  Description  of  nonaffiliated  third 
parties  subject  to  exceptions.  If  you 
disclose  nonpublic  personal  information 
to  third  parties  as  authorized  under 
§§  313.14  and  313.15.  you  are  not 
required  to  list  those  exceptions  in  the 
initial  or  annual  privacy  notices 
required  by  §§  313.4  and  313.5.  When 
describing  the  categories  with  respect  to 
those  parties,  you  are  required  to  state 
only  that  you  make  disclosures  to  other 
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nonaffiliated  third  parties  as  permitted 
by  law. 

(c)  Examples — (1)  Categories  of 
nonpublic  personal  information  that 
you  collect.  You  satisfy*  the  requirement 
to  categorize  the  nonpublic  personal 
information  that  you  collect  if  you  list 
the  following  categories,  as  applicable: 

(i)  Information  from  the  consumer; 

(ii)  Information  about  the  consumer's 
transactions  with  you  or  your  affiliates; 

(iii)  Information  about  the  consumer's 
transactions  with  nonaffiliated  third 
parties;  and 

(iv)  Information  from  a  consumer 
reporting  agency. 

(2)  Categories  of  nonpublic  personal 
information  you  disclose — (i)  You 
satisfy  the  requirement  to  categorize  the 
nonpublic  personal  information  that 
you  disclose  if  you  list  the  categories 
described  in  paragraph  (e)(1)  of  this 
section,  as  applicable,  and  a  few 
examples  to  illustrate  the  types  of 
information  in  each  category. 

(ii)  If  you  reserve  the  right  to  disclose 
all  of  the  nonpublic  personal 
information  about  consumers  that  you 
collect,  you  may  simply  state  that  fact 
without  describing  the  categories  or 
examples  of  the  nonpublic  personal 
information  you  disclose. 

(3)  Categories  of  affiliates  and 
nonaffiliated  third  parties  to  whom  you 
disclose.  You  satisfy  the  requirement  to 
categorize  the  affiliates  and 
nonaffiliated  third  parties  to  whom  you 
disclose  nonpublic  personal  information 
if  you  list  them  using  the  following 
categories,  as  applicable,  and  a  few 
applicable  examples  to  illustrate  the 
significant  types  of  third  parties  covered 
in  each  category. 

(i)  Financial  service  providers, 
followed  by  illustrative  examples  such 
as  mortgage  bankers,  securities  broker- 
dealers,  and  insurance  agents. 

(ii)  Non-financial  companies, 
followed  by  illustrative  examples  such 
as  retailers,  magazine  publishers, 
airlines,  and  direct  marketers;  and 

(iii)  Others,  followed  by  examples 
such  as  nonprofit  organizations. 

(4)  Disclosures  under  exception  for 
service  providers  and  joint  marketers.  If 
you  disclose  nonpublic  personal 
information  under  the  exception  in 
§313.13  to  a  nonaffiliated  third  party  to 
market  products  or  services  that  you 
offer  alone  or  jointly  with  another 
financial  institution,  you  satisfy  the 
disclosure  requirement  of  paragraph 
(a)(5)  of  this  section  if  you: 

(i)  List  the  categories  of  nonpublic 
personal  information  you  disclose, 
using  the  same  categories  and  examples 
you  used  to  meet  the  requirements  of 
paragraph  (a)(2)  of  this  section,  as 
applicable;  and 


(ii)  State  whether  the  third  party  is: 

(A)  A  service  provider  that  performs 
marketing  services  on  your  behalf  or  on 
behalf  of  you  and  another  financial 
institution;  or 

(B)  A  financial  institution  with  whom 
you  have  a  joint  marketing  agreement. 

(5)  Simplified  notices.  If  you  do  not 
disclose,  and  do  not  wish  to  reserve  the 
right  to  disclose,  nonpublic  personal 
information  about  customers  or  former 
customers  to  affiliates  or  nonaffiliated 
third  parties  except  as  authorized  under 
§§  313.14  and  313.15,  you  may  simply 
state  that  fact,  in  addition  to  the 
information  you  must  provide  under 
paragraphs  (a)(1),  (a)(8),  (a)(9).  and  (b)  of 
this  section. 

(6)  Confidentiality  and  security.  You 
describe  your  policies  and  practices 
with  respect  to  protecting  the 
confidentiality  and  security  of 
nonpublic  personal  information  if  you 
do  both  of  the  following: 

(i)  Describe  in  genered  terms  who  is 
authorized  to  have  access  to  the 
information;  and 

(ii)  State  whether  you  have  secxirity 
practices  and  procedures  in  place  to 
ensure  the  confidentiality  of  the 
information  in  accordance  with  your 
policy.  You  are  not  required  to  describe 
technical  information  about  the 
safeguards  you  use. 

(d)  Short-form  initial  notice  with  opt 
out  notice  for  non-customers — (1)  You 
may  satisfy  the  initial  notice 
requirements  in  §§  313.4(a)(2).  313.7(b). 
and  313.7(c)  for  a  consiuner  who  is  not 
a  customer  by  providing  a  short-form 
initial  notice  at  the  same  time  as  you 
deliver  an  opt  out  notice  as  required  in 
§313.7. 

(2)  A  short-form  initial  notice  must: 
(i)  Be  clear  and  conspicuous; 

(ii)  State  that  your  privacy  notice  is 
available  upon  request;  and 

(iii)  Explain  a  reasonable  means  by 
which  the  consumer  may  obtain  that 
notice. 

(3)  You  must  deliver  your  short-form 
initial  notice  according  to  §  313.9.  You 
are  not  required  to  deliver  your  privacy 
notice  with  your  short-form  initial 
notice.  You  instead  may  simply  provide 
the  consumer  a  reasonable  means  to 
obtain  your  privacy  notice.  If  a 
consumer  who  receives  your  short-form 
notice  requests  your  privacy  notice,  you 
must  deliver  your  privacy  notice 
according  to  §  313.9. 

(4)  Examples  of  obtaining  privacy 
notice.  You  provide  a  reasonable  means 
by  which  a  consumer  may  obtain  a  copy 
of  your  privacy  notice  if  you: 

(i)  Provide  a  toll-free  telephone 
number  that  the  consumer  may  call  to 
request  the  notice;  or 


(ii)  For  a  coxisumer  who  conducts 
business  in  person  at  your  office, 
maintain  copies  of  the  notice  on  hand 
that  you  provide  to  the  consumer 
immediately  upon  request. 

(e)  Future  disclosures.  Your  notice 
may  include: 

(i)  Categories  of  nonpublic  personal 
information  that  you  reser\'e  the  right  to 
disclose  in  the  futiu-e,  but  do  not 
currently  disclose;  and 

(2)  Categories  of  affiliates  or 
nonaffiliated  third  parties  to  whom  you 
reserve  the  right  in  the  future  to 
disclose,  but  to  whom  you  do  not 
currently  disclose,  nonpublic  personal 
information. 

(f)  Sample  clauses.  Sample  clauses 
illustrating  some  of  the  notice  content 
required  by  this  section  are  included  in 
Appendix  A  of  this  part. 

§  31 3.7    Form  of  opt  out  notica  to 
consumers;  opt  out  methods. 

(a)  (1)  Form  of  opt  out  notice.  If  you 
are  required  to  provide  an  opt  out  notice 
under  §  313.10(a).  you  must  provide  a 
clear  and  conspicuous  notice  to  each  of 
your  consumers  that  accurately  explains 
the  right  to  opt  out  under  that  section. 
The  notice  must  state: 

(i)  That  you  disclose  or  reserve  the 
right  to  disclose  nonpublic  personal 
information  about  your  consumer  to  a 
nonaffiliated  third  party; 

(ii)  That  the  consumer  has  the  right  to 
opt  out  of  that  disclosure;  and 

(iii)  A  reasonable  means  by  which  the 
consumer  may  exercise  the  opt  out 
right. 

(2)  Examples — (i)  Adequate  opt  out 
notice.  You  provide  adequate  notice  that 
the  consumer  can  opt  out  of  the 
disclosure  of  nonpublic  personal 
information  to  a  nonaffiliated  third 
party  if  you: 

(A)  Identify  all  of  the  categories  of 
nonpublic  personal  information  that 
you  disclose  or  reserve  the  right  to 
disclose,  and  all  of  the  categories  of 
nonaffiliated  third  parties  to  which  you 
disclose  the  information,  as  described  in 
§  313.6(a)  (2)  and  (3)  and  state  that  the 
consumer  can  opt  out  of  the  disclosure 
of  that  information;  and 

(B)  Identify  the  financial  products  or 
services  that  the  consumer  obtains  from 
you.  either  singly  or  jointly,  to  which 
the  opt  out  direction  would  apply. 

(ii)  Reasonable  opt  out  means.  You 
provide  a  reasonable  means  to  exercise 
an  opt  out  right  if  you: 

(A)  Designate  check-off  boxes  in  a 
prominent  position  on  the  relevant 
forms  with  the  opt  out  notice: 

(B)  Include  a  reply  form  that  includes 
the  address  to  which  the  form  should  be 
mailed:  or 

(C)  Provide  an  electronic  means  to  opt 
out.  such  as  a  form  that  can  be  sent  via 


33684  Federal  Register/ Vol.  65,  No.  101 /Wednesday.  May  24,  2000 /Rules  and  Regulations 


electronic  mail  or  a  process  at  your  web 
site,  if  the  consumer  agrees  to  the 
electronic  delivery  of  information;  or 

(D)  Provide  a  toll-free  telephone 
number  that  consumers  may  c:all  to  opt 
out. 

(iii)  ( 'nrfasonahlp  opt  out  means.  You 
do  not  provide  a  reasonable  means  of 
opting  out  if: 

(A)  The  only  means  of  opting  out  is 
for  the  consumer  to  write  his  or  her  own 
letter  to  exercise  that  opt  out  right:  or 

(B)  The  only  means  of  opting  out  as 
described  in  any  notice  subsequent  to 
the  initial  notice  is  to  use  a  check-off 
box  that  you  provided  with  the  initial 
notice  but  did  not  include  with  the 
subsequent  notice. 

(iv)  Specific  opt  out  means  You  may 
require  each  consumer  to  opt  out 
through  a  specific  means,  as  long  as  that 
means  is  reasonable  for  that  consumer. 

(b)  Samp  form  as  initial  notice 
permitted  You  may  provide  the  opt  out 
notice  together  with  or  on  the  same 
written  or  electronic  fonn  as  the  initial 
notice  you  provide  in  accordance  with 
«» 313.4. 

(c)  Initial  notice  required  when  opt 
out  notice  delivered  subsequent  to 
initial  notice.  If  you  provide  the  opt  out 
notice  later  than  required  for  the  initial 
notice  in  accordance  with  *)  313  4.  vou 
must  also  include  a  copy  of  the  initial 
notice  with  the  opt  out  notice  in  writing 
or,  if  the  consumer  agrees, 
electronically 

(d)  loint  relationships — (1)  If  two  or 
more  consumers  jointly  obtain  a 
financ:ial  product  or  service  from  you. 
you  may  provide  a  single  opt  out  notice, 
unless  one  or  more  of  those  consumers 
requests  a  separate  opt  out  notice  Your 
opt  out  notice  must  explain  how  you 
will  treat  an  opt  out  direction  bv  a  joint 
consumer  (as  explained  in  paragraph 
(d)(.S)(ii)of  this  section). 

(2)  Any  of  the  joint  consumers  may 
exercise  the  right  to  opt  out.  You  may 
either: 

(i)  Treat  an  opt  out  direction  by  a  joint 
consumer  as  applying  to  all  of  the 
associated  joint  c:onsumers;  or 

(ii)  Permit  each  joint  consumer  to  opt 
out  separately 

(3)  If  you  permit  each  joint  consumer 
to  opt  out  separately,  you  must  permit 
one  of  the  joint  consumers  to  opt  out  on 
behalf  of  all  of  the  joint  consumers. 

(4)  You  may  not  require  all  joint 
consumers  to  opt  out  before  you 
implement  any  opt  out  direction. 

(5)  Eximiple.  If  lohn  and  Mar\'  have  a 
joint  credit  card  account  with  you  and 
arrange  for  you  to  send  statements  to 
John's  address,  you  may  do  any  of  the 
following,  but  you  must  explain  in  your 
opt  out  notice  which  opt  out  policy  you 
will  follow: 


(i)  Send  a  single  opt  out  notice  to 
lohn's  address,  but  you  must  accept  an 
opt  out  direction  from  either  John  or 
Mary 

(ii)  Treat  an  opt  out  direction  by 
either  John  or  Mary-  as  applying  to  the 
entire  account.  If  you  do  so,  and  John 
opts  out.  you  may  not  require  Mary  to 
opt  out  as  well  before  implementing 
John's  opt  out  direction. 

(iii)  Permit  John  and  Mary  to  make 
different  opt  out  directions.  If  you  do  so, 

(A)  You  must  permit  John  and  Mary 
to  opt  out  for  each  other; 

(B)  If  both  opt  out,  you  must  permit 
both  to  notify  you  in  a  single  response 
(such  as  on  a  form  or  through  a 
telephone  call);  and 

(C)  If  John  opts  out  and  Mary  does 
not,  you  may  only  disclose  nonpublic 
personal  information  about  Mary,  but 
not  about  John  and  not  about  John  and 
Mary  jointly. 

(e)  Time  to  comply  with  opt  out.  You 
must  comply  with  a  consumer's  opt  out 
direction  as  soon  as  reasonably 
practicable  after  you  receive  it. 

(f)  Continuing  right  to  opt  out  A 
consumer  may  exercise  the  right  to  opt 
out  at  any  time. 

(g)  Duration  of  consumer's  opt  out 
direction — (1)  A  consumer's  direction  to 
opt  out  under  this  section  is  effective 
until  the  consumer  revokes  it  in  writing 
or.  if  the  consumer  agrees, 
electronically 

(2)  When  a  customer  relationship 
terminates,  the  customer's  opt  out 
direction  continues  to  apply  to  the 
nonpublic  personal  information  that 
you  collected  during  or  related  to  that 
relationship.  If  the  individual 
subsequently  establishes  a  new 
customer  relationship  with  you.  the  opt 
out  direction  that  applied  to  the  former 
relationship  does  not  apply  to  the  new 
relationship. 

(h)  Delivery  When  you  are  required  to 
deliver  an  opt  out  notice  by  this  section, 
you  must  deliver  it  according  to  §  313.9. 

§313.8    Revised  privacy  notlcas. 

(a)  Creneral  rule  Except  as  otherwise 
authorized  in  this  part,  you  must  not, 
directly  or  through  any  affiliate,  disclose 
any  nonpublic  personal  information 
about  a  consumer  to  a  nonaffiliated 
third  party  other  than  as  described  in 
the  initial  notice  that  you  provided  to 
that  consumer  under  §  313.4,  unless: 

(1)  You  have  provided  to  the 
consumer  a  clear  and  conspicuous 
revised  notice  that  accurately  describes 
your  policies  and  practices; 

(2)  You  have  provided  to  the 
c:onsumer  a  new  opt  out  notice; 

(3)  You  have  given  the  consumer  a 
reasonable  opportunity,  before  you 
disclose  the  information  to  the 


nonaffiliated  third  party,  to  opt  out  of 
the  disclosure;  and 

(4)  the  consumer  does  not  opt  out. 

(b)  Examples — (1)  Except  as  otherwise 
permitted  by  §§  313.13,  313.14,  and 
313.15,  you  must  provide  a  revised 
notice  before  you: 

(i)  Disclose  a  new  category'  of 
nonpublic  personal  information  to  any 
nonaffiliated  third  party; 

(ii)  Disclose  nonpublic  personal 
information  to  a  new  category  of 
nonaffiliated  third  party;  or 

(iii)  Disclose  nonpublic  personal 
information  about  a  former  customer  to 
a  nonaffiliated  third  party  if  that  former 
customer  has  not  had  the  opportunity  to 
exercise  an  opt  out  right  regarding  that 
disclosure. 

(2)  A  revised  notice  is  not  required  if 
you  disclose  nonpublic  personal 
information  to  a  new  nonaffiliated  third 
party  that  you  adequately  described  in 
your  prior  notice. 

(c)  Delivery.  When  you  are  required  to 
deliver  a  revised  privacy  notice  by  this 
section,  you  must  deliver  it  according  to 
§313.9.  ' 

S  31 3.9    Delh/*ring  privacy  and  opt  out 
notic*s. 

(a)  How  to  provide  notices.  You  must 
provide  any  privacy  notices  and  opt  out 
notices,  including  short-form  initial 
notices,  that  this  part  requires  so  that 
each  consumer  can  reasonably  be 
expected  to  receive  actual  notice  in 
writing  or.  if  the  consumer  agrees, 
electronically. 

(b)(1)  Examples  of  reasonable 
expectation  of  actual  notice.  You  may 
reasonably  expect  that  a  consumer  will 
receive  actual  notice  if  you: 

(i)  Hand-deliver  a  printed  copy  of  the 
notice  to  the  consumer; 

(ii)  Mail  a  printed  copy  of  the  notice 
to  the  last  known  address  of  the 
consumer; 

(iii)  For  the  consumer  who  conducts 
transactions  electronically,  clearly  and 
conspicuously  post  the  notice  on  the 
electronic  site  and  require  the  consumer 
to  acknowledge  receipt  of  the  notice  as 
a  necessary-  step  to  obtaining  a 
particular  financial  product  or  service; 

(iv)  For  an  isolated  transaction  with 
the  consumer,  such  as  an  ATM 
transaction,  post  the  notice  on  the  ATM 
screen  and  require  the  consumer  to 
acknowledge  receipt  of  the  notice  as  a 
necessary'  step  to  obtaining  the 
particular  financial  product  or  service. 

(2)  Examples  of  unreasonable 
expectation  of  actual  notice.  You  may 
nof.  however,  reasonably  expect  that  a 
consumer  will  receive  actual  notice  of 
your  privacy  policies  and  practices  if 
you: 

(i)  Only  post  a  sign  in  your  branch  or 
office  or  generally  publish 
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advertisements  of  your  privacy  policies 
and  practices; 

(ii)  Send  the  notice  via  electronic  mail 
to  a  consumer  who  does  not  obtain  a 
financial  product^or  service  from  you 
electronically. 

(c)  Annua]  notices  only.  You  may 
reasonably  expect  that  a  customer  will 
receive  actual  notice  of  your  annual 
privacy  notice  if: 

(1)  The  customer  uses  your  web  site 
to  access  financial  products  and  services 
electronically  and  agrees  to  receive 
notices  at  the  web  site  and  you  post 
your  current  privacy  notice 
continuously  in  a  clear  and  conspicuous 
manner  on  the  web  site;  or 

(2)  The  customer  has  requested  that 
you  refi-ain  from  sending  any 
information  regarding  the  customer 
relationship,  and  your  current  privacy 
notice  remains  available  to  the  customer 
upon  request. 

(d)  Oral  description  of  notice 
insufficient.  You  may  not  provide  any 
notice  required  by  this  part  solely  by 
orally  explaining  the  notice,  either  in 
person  or  over  the  telephone. 

(e)  Retention  or  accessibility  of  notices 
for  customers — (1)  For  customers  only, 
you  must  provide  the  initial  notice 
required  by  §  313.4(a)(1),  the  annual 
notice  required  by  §  313.5(a),  and  the 
revised  notice  required  by  §  313.8  so 
that  the  customer  can  retain  them  or 
obtain  them  later  in  writing  or,  if  the 
customer  agrees,  electronically. 

(2)  Examples  of  retention  or 
accessibility.  You  provide  a  privacy 
notice  to  the  customer  so  that  the 
customer  can  retain  it  or  obtain  it  later 
if  you: 

(i)  Hand-deliver  a  printed  copy  of  the 
notice  to  the  customer; 

(ii)  Mail  a  printed  copy  of  the  notice 
to  the  last  known  address  of  the 
customer;  or 

(iii)  Make  your  current  privacy  notice 
available  on  a  web  site  (or  a  link  to 
another  web  site)  for  the  customer  who 
obtains  a  financial  product  or  service 
electronically  and  agrees  to  receive  the 
notice  at  the  web  site. 

(f)  Joint  notice  with  other  financial 
institutions.  You  may  provide  a  joint 
notice  from  you  and  one  or  more  of  your 
affiliates  or  other  financial  institutions, 
as  identified  in  the  notice,  as  long  as  the 
notice  is  accurate  with  respect  to  you 
and  the  other  institutions. 

(g)  foint  relationships.  If  two  or  more 
consumers  jointly  obtain  a  financial 
product  or  service  from  you,  you  may 
satisfy  the  initial,  annual,  and  revised 
notice  requirements  of  §§  313.4(a), 
313.5(a),  and  313.8(a)  by  providing  one 
notice  to  those  consumers  jointly, 
unless  one  or  more  of  those  consumers 
requests  separate  notices. 


Subpart  B — Limits  on  Disclosures 

§313.10    Limitson  disclosure  of  non- 
public personal  Information  to  nonaffiliated 
third  parties. 

(a)(1)  Conditions  for  disclosure. 
Except  as  otherwise  authorized  in  this 
part,  you  may  not,  directly  or  through 
any  affiliate,  disclose  any  nonpublic 
personal  information  about  a  consumer 
to  a  nonaffiliated  third  party  unless: 

(i)  You  have  provided  to  the 
consumer  an  initial  notice  as  required 
under  §313.4; 

(ii)  You  have  provided  to  the 
consumer  an  opt  out  notice  as  required 
in  §313.7; 

(iii)  You  have  given  the  consumer  a 
reasonable  opportunity,  before  you 
disclose  the  information  to  the 
nonaffiliated  third  party,  to  opt  out  of 
the  disclosure;  and 

(iv)  The  consumer  does  not  opt  out. 

(2)  Opt  out  definition.  Opt  out  means 
a  direction  by  the  consumer  that  you  not 
disclose  nonpublic  personal  information 
about  that  consumer  to  a  nonaffiliated 
third  party,  other  than  as  permitted  bv 
§§313.13,' 313.14,  and  313.15. 

(3)  Examples  of  reasonable 
opportunity  to  opt  out.  You  provide  a 
consumer  with  a  reasonable  opportunity 
to  opt  out  if: 

(i)  By  mail.  You  mail  the  notices 
required  in  paragraph  (a)(1)  of  this 
section  to  the  consumer  and  allow  the 
consumer  to  opt  out  by  mailing  a  form, 
calling  a  toll-ft-ee  telephone  number,  or 
any  other  reasonable  means  within  30 
days  from  the  date  you  mailed  the 
notices. 

(ii)  By  electronic  means.  A  customer 
opens  an  on-line  account  with  you  and 
agrees  to  receive  the  notices  required  in 
paragraph  (a)(1)  of  this  section 
electronically,  and  you  allow  the 
customer  to  opt  out  by  any  reasonable 
means  within  30  days  after  the  date  that 
the  customer  acknowledges  receipt  of 
the  notices  in  conjunction  with  opening 
the  account. 

(iii)  Isolated  transaction  with 
consumer.  For  an  isolated  transaction, 
such  as  the  piuchase  of  a  money  order 
by  a  consumer,  you  provide  the 
consumer  with  a  reasonable  opportunity 
to  opt  out  if  you  provide  the  notices 
required  in  paragraph  (a)(1)  of  this 
section  at  the  time  of  the  transaction 
and  request  that  the  consumer  decide, 
as  a  necessary  part  of  the  transaction, 
whether  to  opt  out  before  completing 
the  transaction. 

(b)  Application  of  opt  out  to  all 
consumers  and  all  nonpublic  personal 
information — (1)  You  must  comply  with 
this  section,  regardless  of  whether  you 
and  the  consumer  have  established  a 
customer  relationship 


(2)  Unless  you  comply  with  this 
section,  you  may  not,  directly  or 
through  any  affiliate,  disclose  any 
nonpublic  personal  information  about  a 
consumer  that  you  have  collected, 
regardless  of  whether  you  collected  it 
before  or  after  receiving  the  direction  to 
opt  out  from  the  consumer. 

(c)  Partial  opt  out.  You  may  allow  a 
consumer  to  select  certain  nonpublic 
personal  information  or  certain 
nonaffiliated  third  parties  with  respect 
to  which  the  consumer  wishes  to  opt 
out. 

§313.11     Limits  on  redisciosure  and  reuse 
of  information. 

(a)(1)  Information  you  receive  under 
an  exception.  If  you  receive  nonpublic 
personaJ  information  from  a 
nonaffiliated  financial  institution  under 
an  exception  in  §  313.14  or  313.15  of 
this  part,  your  disclosure  and  use  of  that 
information  is  limited  as  follows: 

(i)  You  may  disclose  the  information 
to  the  affiliates  of  the  financial 
institution  from  which  you  received  the 
information; 

(ii)  You  may  disclose  the  information 
to  your  affiliates,  but  your  affiliates  may, 
in  turn,  disclose  and  use  the 
information  only  to  the  extent  that  you 
may  disclose  and  use  the  information: 
and 

(iii)  You  may  disclose  and  use  the 
information  pursuant  to  an  exception  in 
§  313.14  or  313.15  in  the  ordinary- 
course  of  business  to  carry  out  the 
activity  covered  by  the  exception  under 
which  you  received  the  information. 

(2)  Example.  If  you  receive  a  customer 
list  from  a  nonaffiliated  financial 
institution  in  order  to  provide  account 
processing  services  under  the  exception 
in  §  313.14(a).  you  may  disclose  that 
information  under  any  exception  in 
§313.14  or  313.15  in  the  ordinary' 
course  of  business  in  order  to  provide 
those  services.  You  could  also  disclose 
that  information  in  response  to  a 
properly  authorized  subpoena.  You 
could  not  disclose  that  information  to  a 
third  party  for  marketing  purposes  or 
use  that  information  for  your  own 
marketing  purposes. 

(b)(1)  Information  you  receive  outside 
of  an  exception.  If  you  receive 
nonpublic  personal  information  from  a 
nonaffiliated  financial  institution  other 
than  under  an  exception  in  §  313.14  or 
313.15  of  this  part,  you  may  disclose  the 
information  only: 

(i)  To  the  affiliates  of  the  financial 
institution  fi-om  which  you  received  the 
information; 

(ii)  To  your  affiliates,  but  your 
affiliates  may,  in  tiu-n,  disclose  the 
information  only  to  the  extent  that  you 
can  disclose  the  information;  and 
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(iii)  To  any  other  person,  if  the 
disclosure  would  be  lawful  if  made 
directly  to  that  person  by  the  financial 
institution  from  which  you  received  the 
information. 

(2)  Examph  If  you  obtain  a  customer 
list  from  a  nonaffiliated  financial 
institution  outside  of  the  exceptions  in 
§313.14  and  313.15: 

(i)  You  may  use  that  list  for  your  own 
purposes;  and 

(ii)  You  may  disclose  that  list  to 
smother  nonaffiliated  third  party  only  if 
the  financial  institution  from  which  you 
purchased  the  list  could  have  lawfully 
disclosed  the  list  to  that  third  party. 
That  is.  you  may  disclose  the  list  in 
accordance  with  the  privacy  policy  of 
the  financial  institution  from  which  you 
received  the  list,  as  limited  by  the  opt 
out  direction  of  each  consumer  whose 
nonpublic  personal  information  you 
intend  to  disclose,  and  you  may  disclose 
the  list  in  accordance  with  an  exception 
in  §  313.14  or  313.15.  such  as  to  your 
attorneys  or  accountants. 

(c)  Information  you  disclose  under  an 
exception.  If  you  disclose  nonpublic 
personal  information  to  a  nonaffiliated 
third  party  under  an  exception  in 
§313.14  or  313.15  of  this  part,  the  third 
party  may  discJose  and  use  that 
information  only  as  follows; 

(1)  The  third  party  may  disclose  the 
information  to  your  affiliates: 

(2)  The  third  party  may  disclose  the 
information  to  its  affiliates,  hut  its 
affiliates  may,  in  turn,  disclose  and  use 
the  information  only  to  the  extent  that 
the  third  party  may  disclose  and  use  the 
information;  and 

(3)  The  third  party  may  disclose  and 
use  the  information  pursuant  to  an 
exception  in  §313.14  or  313.15  in  the 
ordinary  course  of  business  to  carr\'  out 
the  activity  covered  by  the  exception 
under  which  it  received  the 
information. 

(d)  Information  you  disclose  outside 
of  an  exception  If  you  disclose 
nonpublic  personal  information  to  a 
nonaffiliated  third  party  other  than 
under  an  exception  in  §  3 1 3  1 4  or 
313.15  of  this  part,  the  third  party  may 
disclose  the  information  only: 

(11  To  your  affiliates; 

(2)  To  its  affiliates,  but  its  affiliates,  in 
turn,  may  disclose  the  information  only 
to  the  extent  the  third  party  can  disclose 
the  information;  and 

(3)  To  any  other  person,  if  the 
disclosure  would  be  lawful  if  you  made 
it  directly  to  that  person. 

1313.12    Limits  on  sharing  account 
numbar  Information  for  marlcating 
purposes. 

(a)  General  prohibition  on  disclosure 
of  account  numbers.  You  must  not. 


directly  or  through  an  affiliate,  disclose, 
other  than  to  a  consumer  reporting 
agency,  an  account  number  or  similar 
form  of  access  number  or  access  code 
for  a  consumer's  credit  card  account, 
deposit  account,  or  transaction  account 
to  any  nonaffiliated  third  party  for  use 
in  telemarketing,  direct  mail  marketing, 
or  other  marketing  through  electronic 
mail  to  the  consumer. 

(b)  Exceptions.  Paragraph  (a)  of  this 
section  does  not  apply  if  you  disclose  an 
account  number  or  similar  form  of 
access  number  or  access  code: 

(1)  To  your  agent  or  service  provider 
solely  in  order  to  perform  marketing  for 
your  own  products  or  services,  as  long 
as  the  agent  or  service  provider  is  not 
authorized  to  directly  initiate  charges  to 
the  account;  or 

(2|  To  a  participant  in  a  private  label 
credit  card  program  or  an  affinity  or 
similar  program  where  the  participants 
in  the  program  are  identified  to  the 
customer  when  the  customer  enters  into 
the  program. 

(c)  Examples — (1)  Account  number. 
An  account  number,  or  similar  form  of 
access  number  or  access  code,  does  not 
include  a  number  or  code  in  an 
encrypted  form,  as  long  as  you  do  not 
provide  the  recipient  with  a  means  to 
de<;ode  the  number  or  code. 

(2)  Transaction  account  A 
transaction  account  is  an  account  other 
than  a  deposit  account  or  a  credit  card 
account.  A  transaction  account  does  not 
include  an  account  to  which  third 
parties  cannot  initiate  charges. 

Subpart  C — Exceptions 

§  31 3.1 3     Exception  to  opt  out 
raquiraments  for  service  providers  and  joint 
marlceting. 

(a)  Cieneral  rule.  (1)  The  opt  out 
requirements  in  §§313.7  and  313.10  do 
not  apply  when  vou  provide  nonpublic 
personal  information  to  a  nonaffiliated 
third  party  to  perform  services  for  you 
or  functions  on  your  behalf,  if  you: 

(i)  Provide  the  initial  notice  in 
accordance  with  §  313  4;  and 

(ii)  Enter  into  a  contractual  agreement 
with  the  third  party  that  prohibits  the 
third  party  from  disclosing  or  using  the 
information  other  than  to  carry  out  the 
purposes  for  which  you  disclosed  the 
information,  including  use  under  an 
exception  in  §313.14  or  313.15  in  the 
ordinary  course  of  business  to  carry  out 
those  purposes 

(2)  Example  If  you  disclose 
nonpublic  personal  information  under 
this  section  to  a  financial  institution 
with  which  you  perform  joint 
marketing,  your  contractual  agreement 
with  that  institution  meets  the 
requirements  of  paragraph  (a)(l)(ii)  of 


this  section  if  it  prohibits  the  institution 
from  disclosing  or  using  the  nonpublic 
personal  information  except  as 
necessary  to  carry  out  the  joint 
marketing  or  under  an  exception  in 
§313.14  or  313.15  in  the  ordinary  - 
course  of  business  to  carry  out  that  joint 
marketing. 

(b)  Sen'ice  may  include  joint 
marketing.  The  services  a  nonaffiliated 
third  party  performs  for  you  under 
paragraph  (a)  of  this  section  may 
include  marketing  of  your  own  products 
or  services  or  marketing  of  financial 
products  or  services  offered  pursuant  to 
joint  agreements  between  you  and  one 
or  more  financial  institutions. 

(c)  Definition  of  joint  agreement.  For 
purposes  of  this  section,  joint  agreement 
means  a  written  contract  pursuant  to 
which  you  and  one  or  more  financial 
institutions  jointly  offer,  endorse,  or 
sponsor  a  financial  product  or  service, 

§  31 3.1 4  Exceptions  to  notice  and  opt  out 
requirements  for  processing  and  servicing 
transactions. 

(a)  Exceptions  for  processing 
transactions  at  consumer's  request.  The 
requirements  for  initial  notice  in 

§  313.4(a)(2),  for  the  opt  out  in  §§  313.7 
and  313.10.  and  for  service  providers 
and  joint  marketing  in  §313.13  do  not 
apply  if  you  disclose  nonpublic 
personal  information  as  necessary  to 
effect,  administer,  or  enforce  a 
transaction  that  a  consumer  requests  or 
authorizes,  or  in  connection  with: 

(1)  Servicing  or  processing  a  financial 
product  or  service  that  a  consumer 
requests  or  authorizes; 

(2)  Maintaining  or  servicing  the 
consumer's  account  with  you.  or  with 
another  entity  as  part  of  a  private  label 
credit  card  program  or  other  extension 
of  credit  on  behalf  of  such  entity;  or 

(3)  A  proposed  or  actual 
securitization,  secondary  market  sale 
(including  sales  of  servicing  rights),  or 
similar  transaction  related  to  a 
transaction  of  the  consumer. 

(b)  Necessary  to  effect,  administer,  or 
enforce  a  transaction  means  that  the 
disclosure  is: 

( 1 )  Required,  or  is  one  of  the  lawful 
or  appropriate  methods,  to  enforce  your 
rights  or  the  rights  of  other  persons 
engaged  in  carrying  out  the  financial 
transaction  or  providing  the  product  or 
service;  or 

(2)  Required,  or  is  a  usual,  appropriate 
or  acceptable  method: 

(i)  To  carry  out  the  transaction  or  the 
product  or  service  business  of  which  the 
transaction  is  a  part,  and  record,  service, 
or  maintain  the  consumer's  account  in 
the  ordinary  course  of  providing  the 
financial  service  or  financial  product; 
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(ii)  To  administer  or  service  benefits 
or  claims  relating  to  the  transaction  or 
the  product  or  service  business  of  which 
it  is  a  part; 

(iii)  To  provide  a  confirmation, 
statement,  or  other  record  of  the 
transaction,  or  information  on  the  status 
or  value  of  the  financial  service  or 
financial  product  to  the  consumer  or  the 
consumer's  agent  or  broker; 

(iv)  To  accrue  or  recognize  incentives 
or  bonuses  associated  with  the 
transaction  that  are  provided  by  you  or 
any  other  party; 

(v)  To  underwrite  insurance  at  the 
consumer's  request  or  for  reinsurance 
purposes,  or  for  any  of  the  following 
purposes  as  they  relate  to  a  consumer's 
insurance:  account  administration, 
reporting,  investigating,  or  preventing 
fraud  or  material  misrepresentation, 
processing  premium  payments, 
processing  insurance  claims, 
administering  insurance  benefits 
(including  utilization  review  activities), 
participating  in  research  projects,  or  as 
otherwise  required  or  specifically 
permitted  by  Federal  or  State  law; 

(vi)  In  connection  with: 

(A)  The  authorization,  settlement, 
billing,  processing,  clearing, 
transferring,  reconciling  or  collection  of 
amounts  charged,  debited,  or  otherwise 
paid  using  a  debit,  credit,  or  other 
payment  card,  check,  or  account 
number,  or  by  other  payment  means; 

(B)  The  tremsfer  of  receivables, 
accounts,  or  interests  therein;  or 

(C)  The  audit  of  debit,  credit,  or  other 
payment  information. 

§313.15    Ott>er  exceptions  to  notice  and 
opt  out  requirements. 

(a)  Exceptions  to  opt  out 
requirements.  The  requirements  for 
initial  notice  in  §  313.4(a)(2),  for  the  opt 
out  in  §§  313.7  and  313.10,  and  for 
service  providers  and  joint  marketing  in 
§  313.13  do  not  apply  when  you 
disclose  nonpublic  personal 
information: 

(1)  With  the  consent  or  at  the 
direction  of  the  consumer,  provided  that 
the  consumer  has  not  revoked  the 
consent  or  direction; 

(2)(i)  To  protect  the  confidentiality  or 
security  of  your  records  pertaining  to 
the  consumer,  service,  product,  or 
transaction; 

(ii)  To  protect  against  or  prevent 
actual  or  potential  fraud,  unauthorized 
transactions,  claims,  or  other  liability; 

(iii)  For  required  institutional  risk 
control  or  for  resolving  consumer 
disputes  or  inquiries; 

(iv)  To  persons  holding  a  legal  or 
beneficial  interest  relating  to  the 
consumer;  or 


(v)  To  persons  acting  in  a  fiduciary  or 
representative  capacity  on  behalf  of  the 
consumer; 

(3)  To  provide  information  to 
insurance  rate  advisory  organizations, 
guaranty  funds  or  agencies, -agencies 
that  are  rating  you,  persons  that  are 
assessing  your  compliance  with 
industry  standards,  and  your  attorneys, 
accountants,  and  auditors; 

(4)  To  the  extent  specifically 
permitted  or  required  under  other 
provisions  of  law  and  in  accordance 
with  the  Right  to  Financial  Privacy  Act 
of  1978  (12  U.S.C.  3401  et  seq.),  to'  law 
enforcement  agencies  (including  a 
federal  functional  regulator,  the 
Secretary  of  the  Treasury,  with  respect 
to  31  U.S.C.  Chapter  53,  Subchapter  II 
(Records  and  Reports  on  Monetary 
Instruments  and  Transactions)  and  12 
U.S.C.  Chapter  21  (Financial 
Recordkeeping),  a  State  insurance 
authority,  with  respect  to  any  person 
domiciled  in  that  insurance  authority's 
State  that  is  engaged  in  providing 
insurance,  and  the  Federal  Trade 
Commission),  self-regulatory 
organizations,  or  for  an  investigation  on 
a  matter  related  to  public  safety; 

(5)(i)  To  a  consumer  reporting  agency 
in  accordance  with  the  Fair  Credit 
Reporting  Act  (15  U.S.C.  1681  et  seq.), 
or 

(ii)  From  a  consumer  report  reported 
by  a  consumer  reporting  agency; 

(6)  In  connection  with  a  proposed  or 
actual  sale,  merger,  transfer,  or  exchange 
of  all  or  a  portion  of  a  business  or 
operating  unit  if  the  disclosure  of 
nonpublic  personal  information 
concerns  solely  consumers  of  such 
business  or  unit;  or 

(7)(i)  To  comply  with  Federal.  State, 
or  local  laws,  rules  and  other  applicable 
legal  requirements; 

(ii)  To  comply  with  a  properly 
authorized  civil,  criminal,  or  regulatory 
investigation,  or  subpoena  or  summons 
by  Federal,  State,  or  local  authorities;  or 

(iii)  To  respond  to  judicial  process  or 
government  regulatory  authorities 
having  jurisdiction  over  you  for 
examination,  compliance,  or  other 
purposes  as  authorized  by  law. 

(b)  Examples  of  consent  and 
revocation  of  consent.  (1)  A  consumer 
may  specifically  consent  to  your 
disclosure  to  a  nonaffiliated  insurance 
company  of  the  fact  that  the  consimier 
has  applied  to  you  for  a  mortgage  so  that 
the  insurance  company  can  offer 
homeowmer's  insurance  to  the 
consumer. 

(2)  A  consumer  may  revoke  consent 
by  subsequently  exercising  the  right  to 
opt  out  of  future  disclosures  of 
nonpublic  personal  information  as 
permitted  under  §  313.7(f). 


Subpart  D — Relation  to  Otiier  l^ws; 
Effective  Date 

§  313.16    Protection  of  Fair  Credit 
Reporting  Act 

Nothing  in  this  part  shall  be 
construed  to  modify,  limit,  or  supersede 
the  operation  of  the  Fair  Credit 
Reporting  Act  (15  U.S.C.  1681  et  seq.). 
and  no  inference  sheill  be  drawn  on  the 
basis  of  the  provisions  of  this  part 
regarding  whether  information  is 
transaction  or  experience  information 
under  section  603  of  that  Act. 

§  31 3.1 7    Relation  to  State  laws. 

(a)  In  general.  This  part  shall  not  be 
construed  as  superseding,  altering,  or 
affecting  any  statute,  regulation,  order, 
or  interpretation  in  effect  in  any  State, 
except  to  the  extent  that  such  State 
statute,  regulation,  order,  or 
interpretation  is  inconsistent  with  the 
provisions  of  this  part,  and  then  only  to 
the  extent  of  the  inconsistency. 

(b)  Greater  protection  under  State  law. 
For  purposes  of  this  section,  a  State 
statute,  regulation,  order,  or 
interpretation  is  not  inconsistent  with 
the  provisions  of  this  part  if  the 
protection  such  statute,  regulation, 
order,  or  interpretation  affords  any 
consumer  is  greater  than  the  protection 
provided  under  this  part,  as  determined 
by  the  Commission  on  its  own  motion 
or  upon  the  petition  of  any  interested 
party,  after  consultation  with  the 
applicable  federal  functional  regulator 
or  other  authority. 

§313.18    Effective  date;  transition  rule. 

(a)  Effective  date.  (1)  General  rule. 
This  part  is  effective  November  13. 
2000.  In  order  to  provide  sufficient  time 
for  you  to  establish  policies  and  systems 
to  comply  with  the  requirements  of  this 
part,  the  Commission  has  extended  the 
time  for  compliance  with  this  part  until 
July  1,  2001. 

(2)  Exception.  This  part  is  not 
effective  as  to  any  institution  that  is 
significantly  engaged  in  activities  that 
the  Federal  Reserve  Board  determines, 
after  November  12.  1999,  (pursuant  to 
its  authority  in  Section  4(k)(l-3)  of  the 
Bank  Holding  Company  Act),  are 
activities  that  a  financial  holding 
company  may  engage  in,  until  the 
Commission  so  determines. 

(b)(1)  Notice  requirement  for 
consumers  who  are  your  customers  on 
the  compliance  date.  By  July  1.  2001, 
you  must  have  provided  an  initial 
notice,  as  required  by  §  313.4,  to 
consumers  who  are  vour  customers  on 
July  1,2001. 

(2)  Example.  You  provide  an  initial 
notice  to  consumers  who  are  your 
customers  on  July  1,  2001,  if,  by  that 
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date,  you  have  established  a  system  for 
providing  an  initial  notic:o  to  all  new 
customers  and  have  mailed  the  initial 
notice  to  all  your  existing  customers 

(c)  Two-year  grandfathering  of  service 
agreements  Until  luly  1,  2002.  a 
contract  that  you  have  entered  into  with 
a  nonaffiliated  third  party  to  perform 
services  for  you  or  functions  on  your 
behalf  satisfies  the  provisions  of 
§313.13(a)(t)  of  this  part,  even  if  the 
contract  does  not  include  a  requirement 
that  the  third  party  maintain  the 
cpnfidentiality  of  nonpublic  personal 
information,  as  long  as  you  entered  int(5 
the  contract  on  or  before  |uly  1.  2000 

Appendix  A  to  Part  313 — Sample 
Clauses 

Financial  institutions,  iiuhuling  a  group  of 
financial  holding  company  affiliates  that  use 
a  common  privacy  notice,  mav  use  the 
following  sample  clauses,  if  the  clause  is 
accurate  for  each  institution  that  uses  the 
notice.  (Note  that  disi  losure  of  certain 
information,  such  as  assets  and  inc  ome.  and 
information  from  a  consumer  reporting 
agency,  may  give  rise  to  ohligations  under  the 
Fair  Credit  Reporting  .^ct.  such  as  a 
requirement  to  permit  a  consumer  to  opt  out 
of  disclosures  to  affiliates  or  designation  as 
a  consumer  reporting  agency  if  dis(  losures 
are  made  to  nonaffiliated  third  parties  ) 

A-1 — Co/egorifs  of  Infornxition  Yoii  (j>llf(  t 
I  All  Institutions! 

You  mav  use  this  i  lause,  as  ap[)lic  able,  to 
meet  the  requirement  of  *),)!!  f)(a)(  1 1  to 
describe  the  (  ategories  of  nonpubli(   personal 
information  you  collet  t 

.Sample  (Clause  A-1 

We  collei  t  nonpublii   personal  inloriiuitioii 
af)out  vou  from  the  following  souri  es 

•  Information  we  rei  eive  from  you  on 
applications  or  other  forms, 

•  Information  about  your  transd(  tions  with 
us,  our  affiliates,  or  others,  anil 

•  Information  we  rei  eive  from  a  consumer 
reporting  agent  \ 

A-2 — Catpgorifs  at  Inlonndtuin  >'(<i;  l)i\i  /osr 
llnstitutions  That  f)isi  lasr  Outsidf  nt  thr 
Exceptions  I 

You  mav  use  one  ot  these  clauses,  as 
applicable,  to  meet  the  requirement  of 
*}  :il.i,t>(a)(2|  to  describe  the  i  .itegones  ot 
nonpublit,  personal  information  you  disi  lose 
You  may  use  these  clauses  if  vou  disi  lose 
nonpublic,  personal  information  other  ttian  <is 
permitted  by  the  ex(  eptioiis  m  *»*»  i  1  )  1 .1, 
,)1.M4,  and  !1,1  r, 
.Sample  Clause  .-X    2.  .Mternative  1 

We  mav  disi  lose  the  following  kinds  ut 
ru/npublic  personal  intormation  about  \(iu 

•  Information  we  ret  eive  from  vou  mi 
applii:ations  or  other  turnis,  sui  h  iis  \piin\iir 
illustrative  cxantples.  sut  h  us     vour  name 
udflress.  so(  lal  sr(  unt\  nunilifr.  i;sscfs.  uiul 
income"]. 

•  Inftirmation  ribtmt  vour  lr,ins,n  lions  with 
us.  our  affiliatt?s.  or  others,  su(  h  iis  Ifirovute 


illustrative  examples,  such  as   'vour  account 
halance.  pavment  histor.    p^l^tles  to 
transactions,  and  credit  card  usajie"].  and 

•  Information  we  ret  eive  from  a  (  onsumer 
reporting  agency,  sui  h  as  \provide  illustrative 
I'xamples.  siK  h  us    '\(>ur  i  reditworthmess 
and  (  redit  histon,-  '] 

Sample  Clause  A-J..  .Mternative  2 

We  mav  dist  lt)se  all  of  the  information  th.it 
we  I  oUet  t,  as  dest  ribeti  {desi  ribe  lot  ation  in 
the  ni)ti<  e.  sik  h  as  '  iibove"  or    helon   '] 

.-\-J — i^itenories  of  Intormation  )'ou  Disclose 
and  Parties  to  Whom  )'ou  Disclose 
I  Institutions  That  Do  \ot  Disi  lose  ( )utshte  oi 
the  Exceptions] 

You  n.av  use  this  i  lause,  as  applic  able,  to 
meet  the  requirements  of  *»*),)  H  fi(a)(2),  (  i), 
and  (41  to  (ies(  ribe  the  i  ategories  ot 
non[)ubli(   personal  information  about 
1  ustomers  and  former  (  ustomers  that  you 
dist  lose  and  the  i  ategories  ot  affiliates  ami 
nonaffiliatetl  thirii  parties  to  whom  you 
disi  lose   You  may  use  this  i  lause  if  you  do 
not  dist  lose  nonpublu  personal  information 
to  any  party,  other  than  as  permitted  by  the 
ex(  eptions  in  tf*?  .11  M4,  and  ,tl  t  IS 

Sample  Clause  .\~.\ 

We  do  not  tiist  lose  am  nonpublu   personal 
information  abtjut  our  i  ustomers  or  former 
I  ustomers  to  anyone,  except  as  permitted  by 
law 

A  4 — Catei!,ones  of  Parties  to  Whom  You 
Disclose  I  Institutions  That  Disclose  ( )utside 
of  the  Ex(  eptionsi 

You  may  use  this  >  lause,  as  applit  able,  to 
meet  the  requirement  ot  t)  -il  t  t>(a)(,!)  tti 
desi  ribe  the  i  alegtiries  ot  affiliates  and 
nonaffiliateti  third  parties  to  whom  vou 
disc  lose  nonpublu  persona!  information 
You  mav  use  this  i  lause  if  vou  dist  lose 
nimpublii   personal  information  other  than  as 
permitted  by  the  ext  eptions  m  s^ti  tit  It 
tl,i  14,  and  .ill  It,  as  well  as  when 
permitted  hv  the  exi  eptions  in  i^ti  tl  i  14,  ami 
)  1  i  It 

S.imple  ( !l.iuse  .•\-4 

VVt'  may  disi  lose  nonpublu    person. il 
intormation  about  vou  to  the  folltiwing  Ivpes 
ot  third  parties 

•  Financial  serv  u  e  prov  nlers,  sui  ti  as 
[provide  illustratnr  examph"-   sni  h  as 

mortiiai>e  bankers    sfi  unties  tiraker  ilealrrs 
and  insurani  e  (ji;e;i(s    |, 

•  Ntui-finani  lal  i  ompanifs   sus  h  .is 
'.provide  illiistratne  eMiniplfs    su.  h  us 

retailers,  dim  t  nnirkrti-rs    airlitfs,  and 
fiiiblishers    [    .111! 

•  ( )thers    SUI  h  .IS  \pnn  idi-  ilhisiratn  r 
e\iimplrs,  siiih  as     ni'n  pri  III 
<'riianualions    ! 

We  may  alsn  dis.  hise  niuipublii  personal 
inturmatniii  ahmit  \nu  lo  luuuitfiliateii  third 
[larties  as  pennitleil  hv  law 

.\    't-  Serv  (I  e  I'nn  idrr  Joint  Marketinii 
h.\t  eption 

^  oil  mav   use  one  ot  these  i  l.uises.  as 
,ippli(  able,  to  meet  ttie  retjuirenients  ot 
*»  1 1  .i  f)(al(T|  related  lo  the  exi  eption  tor 
servii  e  providers  and  |oint  m.irketers  in 


*)311  i:i   If  vou  disclose  nonpublu  personal 

information  under  this  exteption   you  must 
desi  ribe  the  i  ategories  ot  ntjnpublii   personal 
inftirmation  ytiu  dist  lose  and  the  t  ategories 
of  third  parties  with  whom  vou  have 
I  ontrai  ted 

Sample  Clause  ,\-t,  .Mternative  1 

We  mav  dis(  lose  the  following  intorinatitin 
fi)  t  ompanies  that  perform  marketing  servit  es 
on  our  behalf  tir  to  other  finant  lal 
institutions  with  whom  we  have  joinl 
marketing  agreements 

•  Information  we  rei  eive  from  vou  on 
applii  ations  or  other  forms,  sut  h  as  [provide 
illustrative  examples,  such  (js  "vour  name, 
aildres^.  social  set  untv  number,  assets,  and 
nu  <>me"i 

•  Information  about  your  transai  tions  with 
us.  our  affiliates,  or  others,  sut  h  as  Iprovjfie 
illustrative  examples,  such  as  "vour  a<  count 
balanie,  pavment  historw  parties  to 
transactions,  and  <  redit  card  usage"],  and 

•  Information  we  ret  eive  from  a  i  onsumer 
reptirting  agent  y,  sut  h  as  [provide  illustrative 
examples,  such  as  "vour  creditworthiness 
and  credit  histun"] 

Sample  (Clause  .-\-t.  .Mternative  2 

We  mav  dist  lose  all  of  the  information  we 
collet  t,  as  (iest  ribeti  [des(  ribe  lot  ation  m  the 
notice.  SUI  h  tjs    abo\e"  or  "beloiv"]  to 
companies  that  perform  marketing  servit  e.s 
on  our  behalf  or  to  other  finant  lal 
institutions  with  whom  we  have  |oint 
marketing  agreements 

A'h — Explanation  ot  Opt  Out  Riiiht 

I  Institutions  that  Disi  lose  Outside  ol  the 

Exeeptions ! 

You  mav  use  this  t  lause,  as  applii  able,  to 
meet  the  requirement  of  «)  ,'t  1  i  (i(al(b)  to 
provide  an  explanation  ot  the  t  tinsumer's 
right  to  opt  out  of  the  tiist, losure  of  nonpublii 
personal  intormation  to  nonaffiliated  third 
parties,  iiii  ludmg  the  method(s|  by  which  the 
t  onsumer  may  exert  ise  that  right.  You  may 
use  this  I  lause  if  ytiu  dist  lose  nonpublu 
[lersonal  mtormnlion  other  than  as  [iijrmilted 
by  the  exi  eptions  in  «>«»  1 1  ,t  Ci,  :n  :t  14,  and 
:tl  t  1-S 

Sample  ( clause  .\-ii 

If  villi  prefer  that  we  not  discltise 
nunpublii   [lersonal  information  about  vou  to 
niinaftiliated  ttiird  parties,  you  may  opt  out 
of  those  disi  losuies,  that  is,  vou  may  tiiret  t 
us  iKit  III  make  those  dist  losures  (other  than 
disi  losures  permitted  bv  law)   If  you  wish  to 
opt  out  ot  disi  losures  to  nonaffiliated  third 
parties,  vou  may  [describe  a  reasonable 
means  ot  opting  out.  sui  h  as  "(all  the 
lollowmg  toll-free  number  linsert  numl>eri"[. 

.\-~ — C.ontidentialitv  and  Securit\  I  All 
Institutions! 

\n\i  mav  use  this  i  lause   as  applicable,  lo 
meet  the  retjuirement  of  t)  ,\  1  ,i.f)(a)(8|  to 
tlesi  ribe  vour  polii  ies  ami  prat  tit  es  with 
respei  t  to  protei  ting  the  confidentiality  and 
set  untv  ot  nonpublit   personal  information. 
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Sample  Clause  A-7 

We  restrict  access  to  nonpublic  personal 
information  about  you  to  [provide  an 
appropriate  description,  such  as  "those 
emplovees  who  need  to  know  that 
information  to  provide  products  or  services  to 


you"].  We  maintain  physical,  electronic,  and 
procedural  safeguards  that  comply  with 
federal  regulations  to  guard  your  nonpublic 
personal  information, 

Bv  direction  of  the  Commission, 


.Approved  bv  the  Commission  on  Mav  12, 
2000, 

Donald  S.  Clark, 
Secretar\ . 

[FR  Doc,  00-12755  Filed  5-23-00;  8:45  am: 
BILUNG  CODE  6750-01-P 


Wednesday, 
May  24,  2000 
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Protection  Agency 
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Consolidation  of  Certain  Food  and  Feed 
Additive  Tolerance  Regulations;  Final 
Rules 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  180, 185,  and  186 
[OPP-300756;  FRL-6043-1] 
RIN  2070-AB78 

Consolidation  of  Certain  Food  and 
Feed  Additive  Tolerance  Regulations 

AGENCY:  Environmental  Pri)tt»<  tioii 
Agency  (EPA). 
ACTION:  Final  rule 


SUMMARY:  This  final  rule  transfers 
certain  of  the  pesticide  food  and  feed 
additive  regulations  that  are  now  in  40 
C:FR  parts  185  and  IHtS  to  part  180.  El' A 
is  ('onsolidating  these  rei;wlations 
because  as  a  matter  of  law  all  of 
pesticide  tolerant;es  are  now  consiilered 
to  be  regulated  under  set  tion  408  of  the 
Federal  Food.  Drug,  and  (!nsmeti(  Act 
as  amended  by  the  Food  Qu.ilitv 
ProttHition  Act  (Pub  L.   104-17)  and  thev 
no  longer  need  to  be  separate.  EPA  is 
also  amending  40  (IFR  180  1  by  adding 
a  definition  for  the  term    food 
commodity." 

EFFECTIVE  DATE:  This  final  rule  is 
effective  on  May  24.  liOOO 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail.  Hovt  Jamerson.  Registration 
Division  (75050.  Office  of  Pesticide 
Programs.  Environmental  Protection 
Agency.  1200  Pfjnnsvlvania  Ave..  NVV  . 
Washington.  DC  2()4fiO.  Office  location, 
telephone  number,  and  e-mail:  Crystal 
Mall  #2.  1921  lefferson  Davis  Hvvv  . 
Arlington.  VA  22202,  (703)  308-9:iH8;  e- 
mail:  jamerson. ho vt®epamail. epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A  Dops  this  Action  Apply  to  Mv:' 

You  may  be  potentially  affected  by 
this  action  if  vou  are  an  agricultural 
producer,  food  manufacturer,  or 
pesticide  manufacturer.  Potentially 
affected  categories  and  entities  may 
include,  but  are  not  limited  to; 


Cal- 

NAICS 

Examples  of  poten 

egones 

codes 

lially  aftected  entities 

Industry 

111 

Crop  production 

112 

Animal  production 

311 

Food  rnanulactunng 

32532 

Pesticide  manufac- 
turing 

This  listing  is  not  intended  tn  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  t\  pes  of 
entities  not  listed  in  this  table  could 
also  be  affected  The  North  American 
Industrial  Classification  System 


(NAIC.S)  codes  are  provided  to  assist 
you  and  others  in  determining  whether 
or  not  this  action  might  apply  to  certain 
entities,  if  vou  have  questions  regarding 
the  applicability  of  this  action  to  a 
particular  entity.  c;onsult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT 

B  //ovv  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents' 

1    Electronically  You  may  obtain 
elec;trnnic  copies  of  this  document,  and 
(.ertain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www  epa  gov'.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations"  and  then  look 
up  the  entry  for  this  document  under 
the  "Federal  Register-Environmental 
Documents   '  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:'' 
www  epa.gov/fedrgstr'. 

2.  In  person  The  Agent:y  has 
established  an  official  record  for  this 
ac:ti(m  under  docket  control  number 
OPP-300756  The  offif;ial  record 
consists  of  the  documents  spiH:ifi(:ally 
referenced  in  this  action,  any  public 
comments  received  during  an  applicable 
comment  period,  and  other  information 
related  to  this  action.  inc:luding  any 
information  claimed  as  confidential 
business  information  ((]BI).  This  official 
record  incrludes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents  The  public  version  of 
the  official  rec;ord  does  not  include  any 
information  claimed  as  (^Bl.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  F'ublic 
Information  and  Records  Integrity 
Branch  (PIRIB).  Rm.  119,  Crystal'Mall 
#2,  1921  lefferson  Davis  Hwy., 
Arlington.  VA.  from  8:30  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays  The  PIRIB  telephone  number 
IS  (703) 305-5805. 

C  "Good  Cause"  Finding, 

Section  553  of  the  Administrative 
Procedure  Act,  5  LJ.S.C.  553(b)(B). 
provides  that,  when  an  agency  for  good 
(.ause  finds  that  notiie  and  public 
procedure  are  impracticable. 
unnecessar\  or  contrary  to  the  public 
interest,  the  agency  may  issue  a  rule 
without  providing  notice  and  an 
n()por1unity  for  public  comment  EPA 
has  <ieternuned  that  there  is  good  cause 
for  making  today's  rule  final  without 
prior  proposal  and  opportunity  for 


comment  because  this  rule  contains 
technical,  non-substantive  amendments 
to  40  CFR.  This  rule  transfers  certain 
pesticide  tolerances  currently  in  40  C'FR 
parts  185  and  186  to  40  CFR  part  180. 
There  are  no  changes  to  the  tolerances 
or  to  the  commodities  to  which  they 
apply.  In  addition,  there  are  no 
reassessments  of  the  adequac\'  of  the 
tolerances  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act's  (FFDCA) 
standards  for  safety.  Thus,  notice  and 
public  procedure  are  unnecessary'.  EPA 
finds  that  this  t:onstitutes  good  cause 
under  5  CSC.  553(b)(B). 

II.  Background 

What  Action  is  the  Agency  Taking? 

EPA  is  transferring  certain  pesticide 
tolerances  currently  in  40  CFR  parts  185 
and  186  to  40  CFR  part  180. 

Before  the  passage  of  the  Food  Quality 
Protection  Act  (FQPA),  pesticide 
residues  in  food  and  feed  were  regulated 
under  two  sections  of  the  FFDCA. 
Residues  in  raw  agricultural 
commodities  were  regulated  under 
section  408  of  the  FFDCA  The  term 
"raw  agricultural  commodity  "  is 
defined  in  section  201  (r)  of  the  FFDCA 
as  any  food  in  its  raw  or  natural  state, 
including  all  fruits  that  are  washed, 
colored,  or  otherwise  treated  in  their 
unpeeled  natural  form  prior  to 
marketing  Pesticide  residues  in 
processed  food  or  animal  feed  were 
regulated  as  "food  additives"  under 
section  409  of  the  FFDCA.  Because  there 
were  legal  differences  in  authority  and 
how  and  when  tolerances  could  be 
established  under  sections  408  and  409. 
tolerances  for  the  same  pesticide  could 
appear  in  several  parts  of  the  Code  of 
Federal  Regulations. 

FQPA  clarified  the  status  of  pesticide 
residues  and  brought  all  pesticide 
residues  in  food  and  feed  under  the 
authority  of  section  408  of  the  FFDCA. 
In  addition,  FQPA  added  a  definition  of 
■processed  food"  for  the  first  time 
(section  201(gg)  of  the  FFDCA).  The 
term  "processed  food"  is  defined  in 
section  201(gg)  of  the  FFDCA  as  "any 
food  other  than  a  raw  agricultural  food 
and  includes  any  raw  agricultural 
commodity  that  has  been  subject  to 
processing. ..."  Subsequent  to  the 
passage  of  the  FQPA.  Congress,  in  the 
Antimicrobial  Regulation  Technical 
Corrections  Act  of  1988  (ARTCA)  (Pub. 
L.  105-324).  amended  the  definition  of 
"pesticide  residue"  in  section  201(q)  of 
the  FFDCA  so  as  to  exclude  certain 
antimicrobial  pesticide  residues  in  raw 
and  processed  foods  from  the  authority 
of  section  408.  These  residues  now  fall 
within  the  coverage  of  FFDCA  section 
409.  Since  the  statute  has  consolidated 
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much  of  authority  for  and  treatment  of 
pesticide  chemical  residues  in  food  and 
feed  under  FFDCA  section  408,  EPA  is 
now  transferring  those  pesticide 
chemical  residue  regulations  established 
under  section  409  that  pertain  to 
pesticide  chemical  residues  now 
covered  by  section  408  to  the  portion  of 
the  CFR.  part  180,  in  which  section  408 
tolerance  regulations  are  collected. 

EPA  is  transferring  these  pesticide 
chemical  residue  regulations  in  stages. 
A  second  document  will  be  issued  later 
transferring  additional  pesticide 
chemical  residue  regulations. 
Eventually,  all  pesticide  residue 
regulations  in  parts  185  and  186  that 
pertain  to  pesticide  residues  covered  by 
section  408  will  be  transferred  to  part 
180.  and  users  will  be  able  to  determine 
all  the  section  408  tolerances  for  a  single 
pesticide  chemical  by  referring  to  the 
listings  in  part  180. 

At  the  same  time,  EPA  is  creating  a 
general  definition  that  it  will  use  in 
tolerance  regulations  to  cover  all  the 
types  of  food  and  feed  commodities. 
Henceforth,  the  term  "food  commodity" 
will  be  used  to  refer  to  raw  agricultural 
commodities  (food  and  feed),  processed 
food  commodities  and  processed  animal 
feed  commodities.  Accordingly,  EPA  is 
adding  the  following  definition  to  40 
CFR  180.1: 

The  term  "food  commodity"  is 
defined  to  mean: 

(1)  Any  raw  agricultural  commodity 
(food  or  feed)  as  defined  in  section 
201  (r)  of  the  FFDCA:  and 

(2)  Any  processed  food  or  feed  as 
defined  in  section  201  (gg)  of  the 
FFDCA. 

This  new  definition  merely 
consolidates  the  existing  terminology 
used  in  the  regulations  and  does  not 
have  the  effect  of  changing  the  scope  of 
any  regulations  under  part  180  or  the 
regulations  being  transferred  to  part  180. 
To  the  extent  any  existing  regulations  in 
part  180  apply  to  pesticide  chemical 
residues  that  were  transferred  by 
ARTCA  from  coverage  under  section 
408  to  section  409,  EPA  will  work  with 
FDA,  the  agency  that  administers 
section  409,  to  insure  that  these 
regulations  are  identified  and 
transferred  to  a  portion  of  the  CFR 
under  FDA's  jurisdiction. 

While  EPA  believes  that  it  has 
accurately  transferred  each  of  the 
tolerances  included  in  this  rule,  the 
Agency  would  appreciate  readers 
notifying  EPA  of  discrepancies, 
omissions  or  technical  problems  by 
submitting  them  to  the  address  or  e-mail 
address  under  FOR  FURTHER  INFORMATION 
CONTACT.  These  would  be  corrected  in  a 
future  rule. 


EPA  is  not  at  this  time  making  any 
changes  in  the  tolerances  or  the 
commodities  to  which  they  apply,  nor  is 
EPA  reassessing  the  adequacy  of  the 
tolerances  under  FFDCA  standards  for 
safety.  Further,  EPA  is  not  at  this  time 
standardizing  the  terminology'  used  to 
describe  various  food  commodities.  EPA 
is  aware  that  there  may  be 
inconsistencies  in  the  description  of 
food  commodities  among  parts  180.  185 
and  186.  EPA  will  make  such  changes 
when  all  tolerances  have  been 
consolidated.  No  tolerances  are  revoked 
by  this  rule.  Duplicate  tolerance  entries, 
which  would  be  created  by  transferring 
food  and  feed  additive  tolerances 
established  for  the  same  food 
commodity  at  the  same  tolerance  le\el 
from  parts  185  and  186  to  the 
corresponding  part  180  section,  have 
been  deleted. 

III.  Regulatory  Assessment 
Requirements 

Under  Executive  Order  12866  (58  FR 
51735.  October  4,  1993),  this  action  is 
not  a  "significant  regulator}'  action"  and 
is  therefore  not  subject  to  review  by  the 
Office  of  Management  and  Budget. 
Because  the  agency  has  made  a  "good 
cause"  finding  that  this  action  is  not 
subject  to  notice-and-comment 
requirements  under  the  Administrative 
Procedure  Act.  it  is  not  subject  to  the 
provisions  pf  the  Regulatorv'  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  or  to  sections 
202  and  205  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Pub.  L. 
104-  4).  In  addition,  this  action  does  not 
significantly  or  uniquely  affect  small 
governments  or  impose  a  significant 
intergovernmental  mandate,  as 
described  in  sections  203  and  204  of 
UMRA.  This  rule  does  not  significantly 
or  uniquely  affect  the  communities  of 
tribal  governments,  as  specified  by 
Executive  Order  13084  (63  FR  27655, 
May  10,  1998).  This  rule  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10,  1999).  This  rule  is  not 
subject  to  Executive  Order  13045  (62  FR 
19885,  April  23,  1997),  because  it  is  not 
economically  significant. 

This  rule  does  not  involve  technical 
standards;  thus,  the  requirements  of 
section  12(d)  of  the  National 
Technologv'  Transfer  and  Advancement 
Act  of  1995  (15  U.S.C.  272  note)  do  not 
apply.  The  rule  does  not  involve  special 
consideration  of  environmental  justice 
related  issues  as  required  by  Executive 
Order  12898  (59  FR  7629,  F'ebruary  16, 


1994).  In  issuing  this  rule,  EPA  has 
taken  the  necessary-  steps  to  eliminate 
drafting  errors  and  ambiguity,  minimize 
potential  litigation,  and  provide  a  clear 
legal  standard  for  affected  conduct,  as 
required  bv  section  3  of  Executive  Order 
12988  (61  FR  4729.  Februar>'  7,  1996). 
EPA  has  complied  with  Executive  Order 
12630  (53  FR  8859,  March  15.  1988)  by 
examining  the  takings  implications  of 
the  rule  in  accordance  with  the 
"Attorney  Generals  Supplemental 
Guidelines  for  the  Evaluation  of  Risk 
and  Avoidance  of  Unanticipated 
Takings"  issued  under  the  executive 
order.  This  rule  does  not  impose  an 
information  collection  burden  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3501  et  seq). 

rV.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act  (5 
U.S.C.  801  et  seq.].  as  added  by  the 
Small  Business  Regulator\-  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  Section  808  allows 
the  issuing  agency  to  make  a  rule 
effective  sooner  than  otherwise 
provided  by  the  CR,^  if  the  agency 
makes  a  good  cause  finding  that  notice 
and  public  procedure  is  impracticable, 
unnecessary  or  contrary  to  the  public 
interest.  EPA  has  made  such  a  good 
cause  finding,  including  the  reasons 
therefor,  and  established  an  effective 
date  of  {insert  30  days  from  date  of 
publication  in  FR].  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  action  is  not 
a  "major  rule"  as  defined  bv  5  U.S.C. 
804(2). 

List  of  Subjects 

40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure, 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

40  CFR  Part  185 

Environmental  protection.  Food 
additives.  Pesticides  and  pests. 

40  CFR  Part  186 

Environmental  protection.  Animal 
feeds.  Pesticides  and  pests. 
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Drtteil   Mhv  H).  200(1 
Susan  B.  Hazen. 

.\ctinii  Din'i  tar.  ( >llii  <■  at  I'fstK  iilf  /'n)L;nj;/is 

Thert^fore,  40  CTR  Chapter  I. 
Subchapter  E  is  ameruiiHl  as  follows: 

PART  180— {AMENDED] 

1.  In  part  180: 

a.  The  authority  citation  for  part  IHO 
t;ontinues  to  read  as  follows: 

Aulhorily:  Jl  l'  SC    t4ti,i  dnd  .171. 

Subpart  A — [Amended] 

b.  In  subpart  A,  *}  IHO.l  is  amended  by 
adding  paragraph  (p)  to  read  as  follows: 

§  180.1     Definitions  and  interpretations. 

***** 

(p)  The  term  food  commodity  means: 

(1)  Any  raw  agricultural  commodity 
(food  or  feed)  as  defined  in  secticni 
201(r)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (FFDCA);  and 

(2)  Anv  processed  food  or  feed  as 
defined  in  section  201(gg)  of  the 
FFDCA. 

Subpart  D — [Amended] 

c.  hi  subpart  D.  *»  IHO  11 1  is  amended 
by  revising  paragrapli  (a)  to  read  as 
follows: 

§180.111     Malathion;  toierances  for 
residues. 

(a)  Geufml  (1)  Tolerances  are 
established  for  residues  of  the 
inse<:ticide  malathion  ((.(.O-dimethvl 
dithiophf)sphate  of  diethvi 
merf:aptosuccinate)  in  or  on  the 
following  food  coaunodities: 


Commodity 


Commodity 


Alfalfa  (PRE-H)    

Almond  hulls  (PRE-H) 
Almonds  (PRE-  and  POST-HJ 

Almonds,  shells    

Apples  (PRE-H)    

Apricots  (PRE-H)  

Asparagus  (PRE-H)     

Avocados  (PRE-H)       

Barley,  gram  (PRE   and  POST- 

H) 
Beans (PRE-H) 
Beets  (including  tops)  (PRE-H) 

Beets,  sugar,  roots  (PRE  H)  

Beets,  sugar,  tops  (PRE-H) 
Birdsfool  trefoil,  forage  (PRE-H) 
Birdsfoot  trefoil,  hay  (PRE  H)  .... 

Blackt)erries  (PRE-H)  

Bluet>erries  (PRE-H)     

Boysenberries  (PRE-H)  

Carrots  (PRE-H)  

Cattle,  fat  (PRE-S) 

Cattle,  mbyp'  (PRE-S) 

Cattle,  meat'  (PRE-S)  

Chayote  fruit  


Parts  per 

million 


135 
50 
8 
50 
8 
8 
8 
8 

8 
8 
8 
1 

8 
135 
135 
8 
8 
8 
8 
4 
4 
4 
8 


Chayote  roots  

Cherries  (PRE-H)        

Chestnuts  (PRE-H)     

Clover  (PRE-H)  

Corn,  forage  (PRE-H) 

Corn,  fresh  (including  sweet 
K-^CWHR)  (PRE-H)   

Corn,  gram  (POST-H) 

Cottonseed  (PRE-H)     

Cowpea.  forage  (PRE-H)  

Cowpea,  hay  (PRE-H)  

Crant)ernes  (PRE-H)  

Cucumtjers  (PRE-H)  

Currants  (PRE-H)  

Dales  (PRE-H)   

Dewt)ernes  (PRE-H)  

Eggplants  (PRE-H)    

Eggs  (from  application  to  poul- 
try)   

Figs  (PRE-H)       

Filberts  (PRE-H)  

Flax  seed     

Flax  straw  

Garlic  (PRE-H)    

Goats,  tat  (PRE-S)    

Goats,  mbyp'  (PRE-S)  

Goats,  meat'  (PRE-S)       

Gooseberries  (PRE-H)      

Grapefruit  (PRE-H)      

Grapes  (PRE-H)         

Grass.  (PRE-H)  

Grass   hay  (PRE-H)   

Guavas  (PRE-H)  

Hogs  tat  (PRE-S)      

Hogs,  mbyp'  (PRE-S) 

Hogs  meat '  (PRE-S)   

Hops (PRE-H)  

Horseradish  (PRE-H)    

Horses,  fat  (PRE-S)      

Horses   mbyp'  (PRE-S)      

Horses,  meat'  (PRE-S)  

Kumquats  (PRE-H)      

Leeks  (PRE-H)     

Lemons  (PPE-H)  

Lentils  (PRE-H)  

Lespedeza  hay  (PRE-H)    

Lespedeza,  seed  (PRE-H)  

Lespedeza,  straw  (PRE-H) 

Limes  (PRE-H)       

Loganbernes  (PRE-H)  

Lupine   seed  (PRE-H)        

Macadamia  nuts  (PRE-H)  

Mangos  (PRE-H)         

Melons  (PRE-H)  

Milk,  fat  (from  application  to 
dairy  cows)  

Mushrooms  (PRE-H)    

Nectannes  (PRE-H) 

Oats,  gram  (PRE-  and  POST-H) 

Okra  (PRE-H) 

Onions  (including  green  onions) 
(PRE-H) 

Oranges  (PRE-H)  

Papayas  (PRE-H)  

Parsnips  (PRE-H)       

Passion  fruit  (PRE-H)  

Peaches  (PRE-H)  

Peanut,  forage  (PRE-H)       

Peanut,  hay  (PRE-H) 

Peanuts  (PRE-  and  POST-H)  ... 

Pears  (PRE-H)  


Parts  per 
million 


Commodity 


8 

8 

1 

135 

8 

2 

8 

2 
135 
135 

8 

8 

8 

8 

8 

8 

0- 

8 

1 

0' 

1 

8 

4 

4 

4 

8 

8 

8 
135 
135 

8 

4 

4 

4 

1 

8 

4 

4 

4 

8 

8 

8 

8 
135 

8 
135 

8 

8 

8 

1 

8 

8 


05 

8 

8 

8 

8 

8 

8 

1 

8 

8 

8 
135 
135 

8 

8 


Parts  per 
million 


Peas  (PRE-H)  

8 

Peavine,  hay  (PRE-H)  

8 

Peavines  (PRE-H)      

8 

Pecans  (PRE-H)       

8 

Peppermint  (PRE-H) 

8 

Peppers  (PRE-H)    

8 

Pineapples  (PRE-H)  

8 

Plums  (PRE-H)            

8 

Potatoes  (PRE-H)     

8 

Poultry  tat  (PRE-S)    

4 

Poultry,  mbyp'  (PRE-S)  

4 

Poultry,  meat'  (PRE-S) 

4 

Pmnes  (PRE-H)  

Pumpkins  (PRE-H)     

8 
8 

Quinces  (PRE-H)      

8 

Radishes  (PRE-H)    

8 

Raspbernes  (PRE-H)  

8 

Rice,  grain  (PRE-  and  POST-H) 

Rice,  wild                            

Rutabagas  (PRE-H)   

8 
8 
8 

Rye,  gram  (PRE-  and  POST-H) 

Satflower,  seed  (PRE-H)       

Salsify  (including  tops)  (PRE-H) 

Shallots  (PRE-H) 

Sheep  fat  (PRE-S)           

8 

02 
8 
8 
4 

Sheep  mbyp'  (PRE-S)      

4 

Sheep  meat'  (PRE-S)      

4 

Sorghum,  forage  (PRE-H)  

8 

Sorghum,  gram  (PRE-  and 
POST-H)           

Soybeans  (dry  and  succulent) 
(PRE-H)                           

8 
8 

Soybeans  forage  (PRE-H) 

Soyt>eans,  hay  (PRE-H)    

135 

135 

Speannint  (PRE-H)              

8 

Squash,  summer  and  winter 
(PRE-H)           '      

8 

Strawtjernes  (PRE-H)     

8 

Sunflower  seeds  (Post-H)  

8 

Sweet  potatoes  (PRE-H)  

1 

Tangennes  (PRE-H)    

8 

Tomatoes  (PRE-H)         

8 

Turnips  (incljdmg  tops)  (PRE-H) 
Vegetables,  leaty  Brassica 

(cole)              

Vegetables,  leafy  (except  Bras- 
sica)                          

8 
8 

8 

Vetch   ha,i  (PRE-H)     

135 

Vetch,  se^  (PRE-H)  .._ 

Vetch  straw  (PRE-H)    

8 
135 

Walnuts  (PRE-H)    

Wheat,  gram  (PRE-  and  POST- 

H)                                  

8 
8 

'  The  tolerance  level  shall  not  tie  exceeded 
m  any  cut  of  meat  or  in  any  meat  byproduct 
from  cattle,  goats,  hogs,  horses,  poultry,  or 
sheep 

(2)  Malathion  may  be  safely  used  in 
accordance  with  the  following 
conditions: 

(i)  It  is  incorporated  into  paper  trays 
in  amounts  not  exceeding  100 
milligrams  per  square  foot. 

(ii)  Treated  paper  trays  are  intended 
for  use  only  in  the  drying  of  grapes 
(raisins). 

(ill)  Total  residues  of  malathion 
resulting  from  drying  of  grapes  on 
treated  trays  and  from  application  to 
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grapes  before  harvest  shall  not  exceed 
1 2  parts  per  million  on  processed  ready- 
to-eat  raisins. 

(3)  Residues  of  malathion  in  refined 
safilower  oil  from  application  to  the 
growing  safflower  plant  shall  not  exceed 
0.6  parts  per  million. 

(4)  Malathion  may  be  safely  used  for 
the  control  of  insects  during  the  drying 
of  grapes  (raisins)  in  compliance  with 
paragraph  {a){2)  of  this  section  by 
incorporation  into  paper  trays  in 
amounts  not  exceeding  100  milligrams 
per  square  foot. 

(5)  Malathion  (0,0-dimethyl 
dithiophosphate  of  diethyl 
mercaptosuccinate)  may  be  safely  used 
in  feed  in  accordance  with  the  following 
conditions. 

(i)  A  tolerance  of  50  parts  per  million 
is  established  for  residues  of  malathion 
in  dehydrated  citrus  pulp  for  cattle  feed, 
when  present  as  the  result  of  the 
application  of  the  pesticide  to  bagged 
citrus  pulp  during  storage.  Whether  or 
not  tolerances  for  residues  of  malathion 
on  the  fresh  fruit  have  been  established 
under  section  408  of  the  Act,  the  total 
residue  of  malathion  in  the  dried  citrus 
pulp  shall  not  exceed  50  parts  per 
million. 

(ii)  A  tolerance  of  10  parts  per  million 
is  established  for  malathion  in 
nonmedicated  cattle  feed  concentrate 
blocks  resulting  from  its  application  as 
a  pesticide  to  paper  used  in  packaging 
the  nonmedicated  cattle  feed 
concentrate  blocks. 

*  *  *  *  Ik 

d.  Section  180.151  is  revised  to  read 
as  follows: 


§180.151 
residues. 


Ethylene  oxide;  tolerances  for 


(a)  General.  (1)  Tolerances  are 
established  for  residues  of  the 
antimicrobial  agent  and  insecticide 
ethylene  oxide,  when  used  as  a 
postharvest  fumigant  in  or  on  the 
following  food  commodities: 


Commodity 


Parts  per  million 


Black  walnut  meats 

Copra  

Spices,  whole  


50 
50 
50 


(2)  Ethylene  oxide  may  be  safely  used 
as  a  fumigant  for  the  control  of 
microorganisms  and  insect  infestation 
in  ground  spices  and  other  processed 
natural  seasoning  materials,  except 
mixtures  to  which  salt  has  been  added, 
in  accordance  with  the  following 
prescribed  conditions: 

(i)  Ethylene  oxide,  either  alone  or 
admixed  with  carbon  dioxide  or 


dichlorodifluoromethane,  shall  be  used 
in  amounts  not  to  exceed  that  required 
to  accomplish  the  intended  technicid 
effects.  If  used  with 
dichlorodifluoromethane,  the 
dichlorodifluoromethane  shall  conform 
with  the  requirements  prescribed  by  2 1 
CFR  1 73.355  of  this  chapter. 

(ii)  To  assure  safe  use  of  the  fumigant, 
its  label  and  labeling  shall  conform  to 
that  registered  with  the  U.S. 
Environmental  Protection  Agency  and  it 
shall  be  used  in  accordance  with  such 
label  or  labeling. 

(iii)  Residues  of  ethylene  oxide  in 
ground  spices  from  both  postharvest 
application  to  whole  spices  and 
application  to  the  ground  spices  shall 
not  exceed  the  established  tolerance  of 
50  parts  per  million  for  residues  in 
whole  spices  in  paragraph  (a)(1)  of  this 
section. 

(b)  Section  18  emergency  exemptions. 
[Reserved] 

(c)  Tolerances  with  regional 
registrations.  (Reserved] 

(d)  Indirect  or  inadvertent  residues. 
[Reserved] 

e.  Section  180.169  is  revised  to  read 
as  follows: 

§  1 80. 1 69    Cartiaryl ;  tolerances  for 
residues. 

(a)  General.  (1)  Tolerances  are 
established  for  residues  of  the 
insecticide  carbaryl  (1-naphthyl  N- 
methylcarbamate).  including  its 
hydrolysis  product  1-naphthol, 
calculated  as  1-naphthyl  jV- 
methylcarbamate,  in  or  on  the  following 
food  commodities: 


Commodity 


Parts  per 
million 


Commodity 


Parts  per 
million 


Alfalfa  

Alfalfa,  hay 

Almonds 

Almonds,  hulls  

Apricots  

Asparagus 

Bananas  

Barley,  grain  

Barley,  green  fodder  ... 

Barley,  straw  

Beans  

Beans,  forage  

Beans,  hay 

Beets,  garden  (roots)  .. 
Beets,  garden  (tops)  ... 
Birdsfoot  trefoil,  forage 
Birdsfoot  trefoil,  hay  .... 

Blackt>erries  

Bluekjemes 

Boysent)erries 

Broccoli  

Bnjssels  sprouts  

Cabbage  

Carrots  

Cauliflower 

Celery  

Cherries  


100 
100 

1 

40 

10 

10 

10 

0 

100 

100 

10 

100 

100 

5 

12 
1000 
100.0 

12 

10 

12 

10 

10 

10 

10 

10 

10 

10 


Chestnuts 

Chinese  cabt>age 

Citms  fruits  

Clover  

Clover,  hay  

Collards 

Com,  fresh  (including  sweet) 

K-t-CWHR    

Com,  fodder 

Com,  forage 

Cotton,  forage 

Cottonseed  

Cowpeas  

Cowpeas.  forage    

Cowpeas.  hay  

Crantjerries  

Cucumt»ers  

Dandelkjns  , 

Dewberries  

Eggplants  

Endive  (escarole)  , 

Filberts  (hazelnuts)  

Flax,  seed   

Flax,  straw  

Grapes  

Grass  

Grass,  hay  

Horseradish  

Kale 

Kohlrabi 

Lentils  

Lettuce  

Logant)ernes  

Maple  sap  

Melons    

Millet,  proso.  grain  

Millet,  proso,  straw  

Mustard  greens 

Nectannes 

Oats,  fodder,  green   

Oats,  grain  

Oats,  straw  

Okra  

Olives  .». 

Oysters   

Parsley 

Parsnips  

Peaches  

Peanuts 

Peanuts,  hay 

Peas  (with  pods) 

Peavines  

Pecans  

Peppers  

Pistachio  nuts  

Plums  (fresh  prunes)  

Poultry,  fat  

Poultry,  meat  

Potatoes 

Prickly  pear  cactus,  fruit  

Prickly  pear  cactus,  pads  

Pumpkins  

Radishes  

Raspt)erries  

Rice 

Rk;e,  straw 

Rutabagas  

Rye,  fodder,  green 

Rye,  grain  

Rye,  straw 

Salsify  (roots) 

Salsify  (tops)  

Sorghum,  forage  


1 

10 

10 

100 

100 

12 

5 

100 

100 

100 

5 

5 

100 

100 

10 

10 

12 

12 

10 

10 

1 

5 

100 

10 

100 

100 

5 

12 

10 

10 

10 

12 

0.5 

10 

3 

100 

12 

10 

100 

0 

100 

10 

10 

0.25 

12 

5 

10 

5 

100 

10 

100 

1 

10 

1 

10 
5 

5 

0,2(N) 

120 

12.0 

10 

5 

12 

5 

100 

5 

100 

0 

100 

5 

10 

100 
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Commodity 


Sorghum,  gram     

Soybeans  

Soybeans,  forage  

Soybeans,  hay      

Spinach  ,. 

Squash,  summer  

Squash,  winter 

Strawberries 

Sugar  beets,  fops  

Sunflower  seeds    

Sweet  potatoes    

Swiss  chard    ,.., 

Tomatoes     

Turnips,  roots 

Turnips,  tops  

Walnuts 

Wheat,  fodder,  green 

Wheat  (gram) 

Wheat,  straw 


Paris  per 
million 


10 

5 

100 

100 

12 

10 

10 

10 

100 

1 

02 

12 

10 

5 

12 

1 

100 

3 

100 


(2)  Tolerances  are  established  for 
residues  of  the  insecticide  carbaryl  (1- 
naphlhyl  N-methylcarbamate)  including 
its  metabolites  l-naphthol  (naphthyl- 
sulfate),  5.6-dihydri)dihydr()xyc:arbaryl. 
and  5,6-dihydrodihydr()xy  naphthol, 
calculated  as  1-naphthyl  .V- 
methylcarbamate  in  or  on  the  following 
food  commodities; 


Commodity 

Pan  per 
million 

Cattle  fat        

0  1 

Cattle  kidney  

1 

Cattle   liver      

1 

Cattle,  meal  

Cattle  (mbyp)  

0  1 
0  1 

Goats  fat         

0  1 

Goats  kidney « 

Goats   liver     

1 
1 

Goats  meat     

0  1 

Goats  (mbyp) 

0  1 

Horses  fat       

0  1 

Horses  kidney 

1 

Horses   liver    

1 

Horses,  meat  

Horses  (mbyp)  

Sheep  fat       

0  1 
0  1 
0  1 

Sheep,  kidney  

Sheep,  liver    

Sheep,  meat  

Sheep  (mbyp)  

Swine  tat         

1 

1 

0  1 
0  1 
0  1 

Swine  kidney  

Swine  liver    

Swine,  meat    

Swine  (mbyp) 

1 
1 

0  1 
0  1 

(3)  A  t()lerani:e  is  established  for 
residues  of  the  inseiiticide  carbaryl  (1- 
naphthyl  iV-methylcarbamate), 
including  its  metabolites  l-naphthol 
(naphthyl  sulfate).  5.(i-dihydro- 
dihydro.wcarbarvl  and  5-mothoxy-(>- 
hydroxycarbaryl.  calculated  as  1- 
naphthyl  iV-methvlcarbaniatt;  in  or  on 
the  food  commodity  milk  at  0.3  ppm. 


(4)  Tolerances  are  established  for 
residues  of  the  insecticide  carbaryl  (1- 
naphthyl  iV-methylcarbamate)  in  or  on 
the  following  food  commodities: 


Commodity 


Paris  per 
million 


Pineapple  bran  (wet  and  dry) 

Pineapples    

Pome  fruits  


20 
20 

100 


(b)  Section  18  emergency  exemptions. 
[Reserved! 

(c)  Tolerances  with  regional 
registrations.  Tolerances  with  regional 
registration  are  established  for  the 
insecticide  carbaryl  (1-napthyl  .V- 
methylcarbamate)  in  or  on  the  following 
food  commodities. 


Commodity 


Parts  per 
million 


Avocados 
Dill  (fresh) 


100 
02 


(d)  Indirect  or  inadvertent  residues. 
[Reserved] 

f  Section  180.182  is  revised  to  read  as 
follows: 

§  180.182    Endosultan;  tolerances  for 
residues. 

(a)  (General.  (1)  Tolerances  are 
established  for  the  total  residues  of  the 
insecticide  endosulfan  (6,7,8.9,10.10- 
hexachloro-1.5.5a,6,9.9a-hexahydro-6.9- 
methano-2,4,3-benzodioxathiepin-3- 
oxide)  and  its  metabolite  endosulfan 
sulfate  (6.7,8,9,10.10-hexachl(iro- 
l,5..Sa,6,9,9a-hexahydro-6,9-methano- 
2.4.3-benzodioxathiepin-3,3-dioxide)  in 
or  on  the  food  commodities: 


Commodity 


Parts  per 
million 


Alfalfa,  fresh 

Alfalfa,  hay  

Almonds         

Almonds,  hulls      

Apples  , 

Apricots         

Artichokes     

Barley,  gram  

Barley  straw 

Beans  

Beets,  sugar,  without  fops 
Bluet)ernes 

Broccoli  

Brussels  sprouts  

Cabbage       

Carrots        

Cattle,  fat    

Cattle,  mbyp  

Cattle,  meat  

Cauliflower    

Celery  , 

Cherries  

Collards 

Corn,  sweet  (K+CWHR) 


03 

1  0 

02(N) 

1.0 

2.0 

2.0 

20 

0  1(N) 

0  2(N) 

20 

0  1(N) 

0  1(N) 

2.0 

2.0 

2.0 

0.2 

0.2 

0.2 

0.2 

2.0 

2.0 

2.0 

2.0 

0.2 


Commodity 


Pans  per 

million 


Cottonseed  

Cucumtjers  , 

Eggplant    

Filberts     

Goats,  tat    

Goats,  mbyp  

Goats,  meat  

Grapes      

Hogs,  fat  

Hogs,  mbyp  

Hogs,  meat  

Horses,  fat    

Horses,  mbyp  

Horses,  meat  

Kale   

Lettuce  

Macadamia  nuts  

Melons     

Milk,  tat  (=N  in  whole  milk) 

Mustard  greens 

Mustard  seed     

Nectannes 

Oats,  gram  

Oats,  straw  

Peaches     

Pears  

Peas,  succulent  

Pecans       

Peppers     

Pineapples  

Plums  

Potatoes 

Prunes        

Pumpkins    _ 

Rape  seed  

Raspbernes  

Rye,  gram  , 

Rye.  straw  

Saftlower  seed   

Sheep,  fat  

Sheep,  mbyp     

Sheep,  meat  

Spinach       , 

Squash,  summer  

Squash  winter  

Strawberries 

Sugarcane   

Sunflower  seed  

Sweet  potatoes   

Tomatoes  

Turnips,  greens 

Walnuts  

Watercress 

Wheat,  gram  

Wheat,  straw 


1,0 
2.0 
20 
0.2(N) 
0.2 
0.2 
0.2 
2.0 
0.2 
0.2 
0.2 
0.2 
0.2 
.0.2 
2.0 
20 
02(N) 
2.0 
0.5 
20 
0.2{N) 
20 
01(N) 
02(N) 
20 
2.0 
2.0 
02(N) 
2.0 
2.0 
20 
02(N) 
2.0 
2.0 
02(N) 
01 

0  1(N) 
02(N) 
02(N) 
0.2 
0.2 
0.2 
2.0 
2.0 
2.0 
2.0 
0.5 
2.0 
0.2 
2.0 
20 
02(N) 
20 
0  1(N) 
02(N) 


(2)  A  tolerance  of  24  peirts  per  million 
is  established  for  combined  residues  of 
the  insecticide  endosulfan 
(6.7,8,9,10,10-hexachloro-l,5.5a,6,9,9a- 
hexahydro-6,9-methano-2,4,3- 
benzodioxathiepin-3-oxide)  and  its 
metabolite  endosulfan  sulfate 
(6,7,8,9,10,10-hexachloro-l,5,5a,6,9,9a- 
hexahydro-6,9-methano-2,4,3- 
benzodioxathiepin-3,3-dioxide)  in  or  on 
dried  tea  (reflecting  less  than  0.1  part 
per  million  residues  in  beverage  tea) 
resulting  from  application  of  the 
insecticide  to  growing  tea. 
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(b)  Section  18  emergency  exemptions. 
[Reserved] 

(c)  Tolerances  with  regional 
registrations.  [Reserved] 

(d)  Indirect  or  inadvertent  residues. 
[Reserved] 

g.  Section  180.204  is  revised  as 
follows: 

§  1 80.204    Dimethoate  including  Its  oxygen 
artalog;  tolerances  for  residues. 

(a)  General.  Tolerances  are 
established  for  total  residues  of  the 
insecticide  dimethoate  (O.O-dimethyl  S- 
(N-methylcarbamoylmethyl) 
phosphorodithioate)  including  its 
oxygen  analog  (O.O-dimethyl  S-[N- 
methylcarbamoylmethyl) 
phosphorothioate)  in  or  on  the 
following  food  commodities: 


Commodity 


4- 


Parts  per 
million 


Atfalta  

Apples 

Beans,  dry  

Beans-,  lima 

Beans,  snap 

Bluet)erries^  

Broccoli  

Cabbage  

Cattle,  fat  

Cattle,  mbyp  

Cattle,  meat  

Caulitlower  

Celery  

Citrus,  pulp,  dried 

Collards 

Com,  fodder 

Com,  forage 

Com,  grain  

Cottonseed  

Eggs 

Endive  (escarole) 

Goats,  fat  

Goats,  mt)yp  

Goats,  meat  

Grapefoiit 

Grapes  

Hogs,  fat  

Hogs,  mt)yp  

Hogs,  meat  

Horses,  tat  

Horses,  mbyp  

Horses,  meat  

Kale 

LerTKXis  

Lentils  

Lettuce  

Mekxis  

Milk  

Mustard  greens  ... 

Oranges 

Pears  

Peas 

Pecans  

Peppers  

Potatoes 

Poultry,  fat  

Poultry,  mbyp 

Poultry,  meat  

Saftlower  seed  .... 

Sheep,  fat  

Sheep,  mbyp  


2 
2 
2 

2 
2 

1 
2 
2 

0.02(N) 

0.02(N) 

0.02(N) 

2 

2 

5 

2 

1 

1 

0.1  (N) 

0.1 

0.02(N) 

2 

0.02(N) 

0.02(N) 

0.02(N) 

2 

1 

0.02(N) 

0.02(N) 

0.D2(N) 

0.02(N) 

0.02(N) 

0.02(N) 

2 

2 

2.0 

2 

1 

0.002(N) 

2 

2 

2 

2 

0.1 

2 

0.2 

0.02(N) 

0.02(N) 

0.02(N) 

0.1 

02(N) 
0.02(N) 


Commodity 


Parts  per 
million 


Sheep,  meat  

Sorghum,  forage  

Sorghum,  grain  

Soyt)eans 

Soybeans,  forage  .... 

Soyt)eans,  hay 

Spinach 

Swiss  chard  

Tangerines  

Tomatoes  

Turnips,  roots 

Turnips,  tops 

Wheat,  grain  

Wheat,  green  fodder 
Wheat,  straw 


0.02(N) 

0.2 

01 

0.05(N) 

2 

2 

2 

2 

2 

2 

2 

2 

0.04(N) 

2 

2 


1  There  are  no  US   registrations  as  of  Au- 
gust 16,  1995. 

(b)  Section  18  emergency  exemptions. 
[Reserved] 

(c)  Tolerances  with  regional 
registrations.  Tolerances  with  regional 
registration,  as  defined  in  §  180. l(n),  are 
established  for  total  residues  of 
dimethoate  including  its  oxygen  analog 
in  or  on  the  following  food 
coirunodities: 


Commodity 


Parts  per 
million 


Asparagus 

Brussels  sprouts 
Cherries  


0.15 

5 

2 


(d)  Indirect  or  inadvertent  residues. 
[Reserved] 

h.  Section  180.235  is  amended  by 
revising  the  section  heading  and  by 
adding  paragraph  (a)(3)  to  read  as 
follows: 


§  1 80.235    Dichiorvos ;  tolerances  for 
residues. 

(a)  *  *  • 

(3)  Dichiorvos  may  be  present  as  a 
residue  from  application  as  an 
insecticide  on  packaged  or  bagged 
nonperishable  processed  food  (see:  21 
CFR  170.3(j))  in  an  amount  in  such  food 
not  in  excess  of  0.5  part  per  million 
(ppm).  To  assure  safe  use  of  the 
insecticide,  its  label  and  labeling  shall 
conform  to  the  label  and  labeling 
registered  by  the  U.S.  Environmental 
Protection  Agency,  and  the  usage 
employed  shall  conform  with  such  label 
or  labeling. 
***** 

i.  Section  180.252  is  amended  by 
revising  the  section  heading  and 
paragraph  (a)  to  read  as  follows: 

§  1 80.252    Tetraclilorvinphos;  tolerances 
for  residues. 

(a)  General.  (1)  Tolerances  are 
established  for  residues  of  the 
insecticide  tetrachlorvinphos  (2-chloro- 
l-(2,4,5-trichlorophenyl)  vinyl  dimethyl 


phosphate)  in  or  on  the  following  food 
commodities: 


Commodity 


Parts  per  million 


Alfalfa  

Cattle,  tat 

Egg 

Goat,  fat  . 


110 
1.5 
0.1 
0.5 

Hog,  fat  I  1.5 

05 
0.5 


Horse,  fat 

Milk,  tat  (reflecting  neg- 
ligible residues  In 
whole  milk). 

Poultry,  fat 

Sheep,  fat  


0.75 
0.5 


(2)  Tetrachlorvinphos  may  be  safely 
used  in  accordcmce  with  the  following 
prescribed  conditions: 

(i)  It  is  used  in  the  feed  of  beef,  dairy 
cattle,  and  horses  at  a  rate  of  0.00015 
pound  (0.07  gram)  and  swine  at  the  rate 
of  0.00011  pound  (0.05  gram)  per  100 
pounds  of  body  weight  per  day. 

(ii)  It  is  used  for  control  of  fecal  flies 
in  manure  of  treated  cattle,  horses,  and 
swine. 

(iii)  To  assure  safe  use  of  the 
pesticide,  the  label  and  labeling  of  the 
pesticide  formulation  shall  conform  to 
the  label  and  labeling  registered  by  the 
United  States  Environmental  Protection 
Agency. 
***** 

j.  Section  180.253  is  revised  to  read  as 
follows: 

§  180.253    Mettiomyl;  tolerances  for 
residues. 

(a)  General.  Tolerances  are 
established  for  residues  of  the 
insecticide  methomyl  (S-methyl  .V- 
[(methylcarbamoyl)oxy] 
thioacetimidate)  in  or  on  the  food 
commodities  as  follows: 

Commodity  '^^ 


Alfalfa 

Apples 

Asparagus 

Avocados  

Barley,  grain  

Barley,  hay 

Bartey,  straw 

Beans,  dry  

Beans,  forage  

Beans,  succulent  

Beets,  tops 

Blueberries 

Brassica  (cole)  leafy  vegetat>les 

Broccoli  

Brussels  sprouts  

Cabbage  

Cauliflower  

Celery  

Chinese  cabbage 

Collards 

Com,  fodder 


10 
1 
2 
2 
1 

10 

10 
1(N) 

10 
2 
6 
6 
6.0 
3 
2 
5 
2 
3 
5 
6 

10 
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Commodity 


Corn   forage  

Corn,  fresh  (inc  sweet 
K+CWHR)         

Corn,  grain  (inc  pop)   

Cottonseed     

Cucurbits      

Dandelions  

Endive  (escarole) 

Grapefruit    

Grapes  

Grass,  Bermuda   

Grass,  Bennuda,  hay  (dned 
and  dehydrated)  

Hops,  dned'  

Kale      

Leeks    

Lemons  

Lentils  

Lettuce  

Mint,  hay  

Mustard  greens    

Nectannes       

Oats,  forage 

Oats,  gram  

Oats,  hay     

Oats,  straw    

Onions,  green  

Oranges  

Parsley  

Peaches  

Peanuts 

Peas  

Peas,  vines  

Pecans  

Peppers      

Pomegranates  

Rye.  forage  

Rye,  gram     

Rye,  hay       

Rye,  straw 

Sorghum,  forage  

Sorghum,  grain    

Soybeans  

Soylseans  forage  

Spinach  

Strawtierries 

Swiss  chard  

Tangennes    

Tomatoes      

Turnip  greens  tops      

Vegetables,  fruiting      

Vegetables,  leafy  [exc  beets 
(tops),  broccoli,  Brussels 
sprouts,  cabbage,  cauli- 
flower, celery,  Chinese  cab- 
bage, collards,  dandelions, 
endive  (escarole),  kale  let- 
tuce, mustard  greens,  pars- 
ley, spinach.  Swiss  chard, 
turnip  greens  (tops),  and  wa- 
tercress]   

Vegetables,  root  crop  

Watercress  

Wheat,  forage  

Wheat,  gram  

Wheal,  hay   

Wheat,  straw 


Parts  per 
million 


10 

0  1(N) 

0  1(N) 

0  1(N) 

02(N) 

6 

5 

2 

5 

10 

40 

12 

6 

3.0 

2 

0  1 

5 

2 

6 

5 

10 

1 

10 

10 

3 

2 

6 

5 

0  1(N) 

5 

10 

0  1 

2 

0  2(N) 

10 

1 

10 

10 

1 

0  2(N) 

0  2(N) 

10 

6 

2 

6 

2 

1 

6 
0  2(N) 


0  2(N) 

0  2(N) 

6 

10 

1 

10 

10 


'There  are  no  U  S  registrations  tor  use  of 
methomyl  on  dried  hops  as  of  February  14. 
1990 

(b)  Sfction  18  fmtTgfniv  f'Xfmptions 
[Reserved] 


(c)  Tolerances  with  regional 
registrations.  Tolerances  with  regional 
registration,  as  defint^d  in  §  180.1(n),  are 
established  for  residues  of  methomyl  in 
or  on  the  following  food  commodities: 


Commodity 


Paris  per 

million 


Pears 


(d)  Indirect  or  inadvertent  residues. 
[Reserved] 

k..  Section  180.272  is  revised  to  read 
as  follows: 

§  1 80.272    Tribuphos;  tolerances  for 
residues. 

(a)  General.  Tolerances  are 
established  for  residues  of  the  defoliant 
tribuphos  (S.S, S-tributyl 
phosphorotrithioate)  in  or  on  food 
commodities  as  follows: 


Commodity 


Parts  per  million 


Cattle,  fat  (negligible  0  02 

residue) 
Cattle,  mbyp  (negligible      0  02 

residue) 
Cattle,  meat  (negligible       0  02 

residue)  I 

Cottonseed   |  4 

Cottonseed,  hulls  6 

Goats,  fat  (negligible  0  02 

residue) 
Goats,  mbyp  (negligible      0  02 

residue) 
Goats,  meat  (negligible       0  02 

residue) 
l^ilk  (negligible  residue)      0  002 
Sheep,  fat  (negligible  0  02 

residue) 
Sheep,  mbyp  (negligible      0  02 

residue) 
Sheep,  meal  (negligible      0  02 

residue). 


(b)  Section  18  emergency  exemptions 
[Reserved] 

((,)  Tolerances  with  regional 
registrations   [Reserved) 

(d)  Indirect  or  inadvertent  residues 
[Reserved! 

1,  Section  180,303  is  revised  to  read  as 
follows: 

§  180.303     Oxamyl;  tolerances  for  residues. 

(a)  General.  (1)  Tolerances  are 
established  for  the  sum  of  the  residues 
of  the  insecticide  oxamyl  (methyl  N-N- 
diniothyl-N-|(methylcarbamoyl)-oxy]-l- 
thiooxamimidate)  and  its  oxime 
metabolite  N,N-dimethyl-N-hydroxy-l- 
thiooxamimidate  calculated  as  oxamyl 
in  or  on  the  following  food 
cf)mmodities: 


Commodity 


Parts  per 
million 


Commodity 


Parts  per 
million 


Bananas     

Cantaloupe  

Celery        

Citrus  fruits  

Cottonseed  

Cucumbers  

Eggplants  

Honeydews  

Peanuts   

Peanut,  forage  

Peanut,  hay      

Pears  

Peppermint,  hay  

Peppers  (bell) 

Peppers,  non-bell  

Pineapples  

Pineapples,  forage  ,,. 

Potatoes  

Pumpkins  

Root  crop  vegetables 

Soyt)eans 

Soybean  straw  

Spearmint,  hay  

Summer  Squash  

Tomatoes   

Winter  Squash  

Watermelon      


03 

2.0 

3 

3 

02 

2.0 

20 

2.0 

0.2 

20 

20 

20 

100 
3 

5.0 
1 

10 
01 
2.0 
01 
02 
0.2 

10.0 
20 
2 

20 
20 


(2)  A  tolerance  of  6  parts  per  million 
is  established  for  residues  of  the 
insecticide  oxamyl  (methyl  N.N- 
dimethyl-N-[(methylcarbamoyl)oxy]-l- 
thiooxamimidate)  in  pineapple  bran  as 
a  result  of  application  of  the  insecticide 
to  growing  pineapples. 

(b)  Section  18  emergency  exemptions. 
[Reserved] 

(c)  Tolerances  with  regional 
registrations.  [Reserved] 

(d)  Indirect  or  inadvertent  residues. 
[Reserved] 

m.  Section  180.332  is  amended  by 
revising  the  heading  and  paragraph  (a) 
to  read  as  follows: 

§180.332    Metrlbuzln;    tolerances  for 
residues. 

{a)General.  Tolerances  are  established 
for  combined  residues  of  the  herbicide 
metribuzin  (4-amino-6-(l,l-dimethyl- 
ethyl)-3-(methylthio)-:l,2,4-triazin- 
5(4H)-one)  and  its  triazinone 
metabolites  in  or  on  food  commodities: 

Co-odity  ^^^ 


Apples 


Altalfa,  green  

Alfalfa,  hay       

Asparagus        

Barley,  gram     

Barley,  milled  fractions  (except 

flour)  

Barley,  straw  

Carrots  

Cattle,  fat  

Cattle,  mbyp    

Cattle,  meat      

Com,  fodder     

Com.  forage  


T 


2 

7 

0,05 

075 

3 

1 

03 

0.7 

07 

07 

0.1 

0.1 
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Commodity 


Parts  per 
million 


Com.  fresh  (inc  sweet 

K-i-CWHR)   0.05 

Com.  grain  (Inc.  popcorn)  0.05 

Eggs 0.01 

Goats,  fat  0.7 

Goats,  mbyp  0  7 

Goats,  meat  0.7 

Grass  2 

Grass,  hay  7 

Hogs,  tat  0.7 

Hogs,  mbyp  0.7 

Hogs,  meat  0.7 

Horses,  tat  0.7 

Horses,  mbyp  0.7 

Horses,  meat  0.7 

Lentils  (dried)  0.05 

Lentils,  vine  hay 0.05 

l^llk  0.05 

Peas 01 

Peas  (dried)  0.05 

Peas,  forage  0.5 

Peas,  vine  hay  0.05 

Potatoes 0.6 

Potatoes,  processed  (inc.  po- 
tato chips)  3 

Potato  waste,  processed  (dned)  3 

Poultry,  tat   0.7 

Poultry,  mbyp 0.7 

Poultry,  meat  0  7 

Sainfoin  2 

Sainfoin,  hay 7 

Sheep,  fat  0.7 

Sheep,  mbyp  0,7 

Sheep,  meat  0,7 

Soybeans  0  1 

Soyt)eans.  forage  4 

Soybeans,  hay 4 

Sugarcane  0,1 

Sugarcane  molassses  2 

Tomatoes  0  1 

Wheat,  forage  2 

Wheat,  grain  00.75 

Wheat,  milled  fractions  (except 

flour)  3 

Wheat,  straw 1 


n.  Section  180.371  is  revised  to  read 
as  follows: 

§  1 80.371    Thiophanate-metfiyl;  tolerances 
for  residues. 

(a)  General.  Tolerances  are 
established  for  residues  of  the  fungicide 
thiophanate-methyl  (dimethyl  [(1.2- 
phenylene)-bis{iminocarbonothioyl)] 
bis[carbamate]).  its  oxygen  analogue 
dimethy  1-4 .4-o-pheny  lene 
bis(allophonate),  and  its  benzimidazole- 
containing  metabolites  (calculated  as 
thiophanate-methyl)  in  or  on  the 
following  food  commodities: 


Ck)mmodity 


Parts  per 
million 


Almonds  (PRE-H)  

Almonds  (hulls)  pre-H 

Apple,  dried  pomace  

Apples  (PRE-  and  POST-H)  .. 
Apricots  (PRE-  and  POST-H) 
Bananas  (PRE-H) .^ 


0.2(N) 

1.0 
40.0 

7.0 
15.0 

2.0 


Commodity 


Parts  per 
million 


Bananas,  pulp  (PRE-H)  

Beans  (snap  and  dry)  (PRE-H)  , 

Bean  (forage  and  hay)  (PRE-H) 

Cattle,  tat  

Cattle,  kidney 

Cattle,  liver 

Cattle,  meat  byproducts  (exc. - 
kidney  and  liver) 

Cattle,  meat  

Celery  (PRE-H) 

Cherries  (PRE-  and  POST-H)  .  . 

Cucumbers  

Eggs 

Goats,  fat  

Goats,  kidney 

Goats,  liver  

Goat,  meat  byproducts  (exc.  kid- 
ney and  liver)  

Goat,  meat  

Hogs,  fat  

Hogs,  liver 

Hogs,  meat  byproducts  (exc. 
liver)  

Hogs,  meat  

Horses,  tat  

Horses,  liver 

Horses,  meat  byproducts  (exc 
liver)  

Horses,  meat  

Melons  

Milk  

rvlectarines  (PRE-  and  POST-H) 

Onion,  dry  

Onion,  green  

Pecans  (PRE-H)  

Peaches  (PRE-  and  POST-H)  ... 

Peanuts  (PRE-H)  

Peanuts  (forage  and  hay)  (PRE- 
H)    

Plums  (PRE-  and  POST-H) 

Potatoes  (seed  treatment)  

Poultry,  fat  

Poultry,  liver 

Poultry,  meat  byproducts  (exc, 
liver)  

Poultry,  meat  

Pmnes  (PRE-  and  POST-H)  

Pumpkins  

Sheep,  fat  

Sheep,  kidney  

Sheep,  liver 

Sheep,  meat  byproducts  (exc. 
kidney  and  liver) 

Sheep,  meat  

Soybeans  (PRE-H)  

Squash  

Strawberries  (PRE-H)  

Sugar  beets  (roots  PRE-H)  

Sugar  beets  (tops  PRE-H)  

Sugarcane  (seed  piece  treat- 
ment PRE-H) 

Wheat,  grain  

Wheat,  hay  

Wheat,  straw 


0.2 

20 

500 

0.1 

0.2(N) 
2.5 

0.1(N) 
0.1(N) 
3.0 
15.0 
1.0 

0.1(N) 
0.1(N) 
0.2 
2.5 

0.1(N) 
0,1(N) 
0.1(N) 
1.0 

01(N) 
0.1(N) 
0.1(N) 
1.0 

0.1(N) 

01(N) 

1.0 

1.0 
15.0 

300 

3.00 

0.2 
15.0 

0.2(N) 

150 

150 
0  05 
0.1(N) 
02(N) 

01(N) 
0.1(N) 
15.0 
1.0 

01(N) 
0.2 
2.5 

0.1(N) 
0.1(N) 
0.2 
1.0 
5.0 
02 
15.0 

0.1(N) 
0.05 
0.10 
0.10 


fb)  Section  18  emergency  exemptions. 
[Reserved] 

(c)  Tolerances  with  regional 
registrations.  [Reserved] 

(d)  Indirect  or  inadvertent  residues. 
[Reserved] 

o.  Section  180.  377  is  revised  to  read 
as  follows: 


§  1 80.377    Diflubenzuron;  tolerances  for 
residues. 

(a)  General.  (1)  Tolerances  are 
established  for  residues  of  the 
insecticide  diflubenzuron  (iV-[[(4- 
chlorophenyl)amino]carbonyl]-2.6- 
difluorobenzamide)  in  or  on  the 
following  food  commodities; 


Commodity 


Artichokes  

Cattle,  fat  

Cattle,  mbyp  . 
Cattle,  meat  .. 
Cottonseed  ... 

Eggs 

Goats,  fat  

Goats,  mbyp  . 
Goats,  meat  .. 

Grapefruit 

Hogs,  fat  

Hogs,  mbyp  .. 
Hogs,  meat  ... 
Horses,  tat  .... 
Horses,  mbyp 
Horses,  meat 

Milk  

Mushrooms  ... 

Orange  

Poultry,  fat  .... 
Poultry,  mbyp 
Poultry,  meat 

Sheep,  fat  

Sheep,  mbyp 
Sheep,  meat  . 

Soytjeans  

Soybean  hulls 

Tangerine  

Walnuts  


(2)  A  temporar\'  tolerance  expiring 
June  30.  1999,  is  established  for  residues 
of  the  insecticide  diflubenzuron  (N-|[4- 
chlorophenyl)aminol-carbonyl]-2.6- 
difluorobenzamide)  and  metabolites 
convertible  to  p-chloroaniline  expressed 
as  diflubenzuron  on  rice  grain  at  0.01 
ppm. 

(b)  Section  18  emergency  exemptions. 
[Reserved] 

(c)  Tolerances  with  regional 
registrations.  Tolerances  with  regional 
registration,  as  defined  in  §  180.1(n).  are 
established  for  residues  of 
diflubenzuron  in  or  on  the  following 
raw  agricultural  commodities: 


Parts  per 

million 

60 

005 

005 

005 

0.2 

005 

005 

005 

005 

05 

0  05 

005 

005 

0,05 

005 

005 

005 

0.2 

05 

005 

0  05 

0  05 

005 

005 

005 

0  05 

05 

0.5 

0.1 

Commodity 


Parts  per 
million 


Grass. 
Grass. 


pasture 
range  ... 


10 
30 


(d)  Indirect  or  inadvertent  residues. 
[Reserved] 

p.  Section  180.403  is  revised  to  read 
as  follows: 
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§  180.403    Thidiazuron:  tolerances  for 
residues. 

(a)  (ie-ntTiil  Tolfraiicfs  art- 
Hstabli.sht'd  for  thf  (  unihmt'd  residufs  (if 
the  defoliant  thidiazuron  (N-pheiiyl-N 
l,2.3-thia(iiazol-5-vliirea)  and  it.s  aniline 
containing  mf^taholite.s  in  or  on  the 
following  food  ((iniinodities; 


Commodity 


Cattle  tat      

Cattle  meat  

Cattle   mbyp  

Cottonseed 
Cottonseed  hulls 

Eggs       

Goat  tat 

Goats  meat  

Goat,  mbyp    

Hogs,  tat        

Hogs,  meat    

Hogs,  mbyp   

Horses  tat     

Horses  meat  

Horses,  mbyp  .... 

Milk  

Poultry   tat       

Poultry   meat   

Poultry   mbyp  

Sheep  tat      

Sheep   meal  

Sheep  mbyp  


Parts  per 

million 


02 

02 

02 

04 

08 

0  1 

02 

02 

02 

02 

02 

02 

02 

02 

02 

0  05 

02 

02 

02 

02 

02 

02 


(b)  Sfttion  18  pmrn^pnrv  pxpmptinns 
1  Reserved! 

(c)  Tolfnint  f<  ivith  rfsiiomi' 
registrations   IKeserved | 

(d)  Indirect  or  uuKlvfrtrnt  resniur^ 
(Reserved  I 

q   Section  1H().41)4  i.s  revi.sed  to  read 
a.s  follows: 

§  180.404     Profenofos;  tolerances  for 
residues. 

(a)  ('jt'iu'nil  Toleranc  es  ,ire 
established  for  combined  residues  of  the 
insecticide  profenofos  |('-(4-broino-li- 
chlnrophenvD-'J-ethyl-S-propvl 
phosphorothioate  and  its  metabolites 
converted  to  4-broino-2-chlorophen\  1 
and  calculated  as  profenofos  in  or  on 
the  fuUuwuig  food  commodities: 


Commodity 


Cattle   fat        

Cattle   mbyp  

Cattle   meat    

Cottonseed 
Cottonseed  hulls 

Eggs 

Goats  fat       

Goats,  mbyp  

Goats  meat    

Hogs  tat         

Hogs  mbyp    

Hogs,  meat    

Horses  tat      

Horses  mbyp  .... 

Horses  meat  

Milk  


Parts  per 

million 


0  05 
0  05 
0  05 
30 
60 
0  05 
0  05 
0  05 
0  05 
0  05 
0  05 
0  05 
0  05 
0  05 
0  05 
001 


Commodity 

Parts  per 

million 

Poultry  fat              

0  05 

Poultry   mbyp         

0  05 

Poultry    meat   

Sheep  tat      

0  05 
0  05 

Sheep   mbyp  

Sheep  meat  

0  05 
0  05 

(b)  Section  18  Hmprgcnrv  exemptions 
IKeserved] 

(c)  Tolerances  with  regional 
registrations  (Reserved] 

(d)  Indirei  t  or  inadvertent  residues. 
(Reserved  I 

r  Section  180.40b  is  revised  to  read 
as  follows: 

§180.406    Dintethipin;  tolerances  for 
residues. 

(a)  Cteneral.  Tolerances  are 
established  for  residues  of  the  harvest 
growth  regulant  dimethipin  (2.3- 
dihvdro-5,6-dimethyl-1.4-dithiin 
1.1.4.4-tetrao\ide;  CAS  Reg.  No.  55290- 
b4-7)  in  or  on  the  following  food 
commodities: 


Commodity 


Cottonseed 
Cottonseed  hulls 

Cattle  (at       

Cattle  meat  

Cattle   mbyp  

Goats  tat      

Goats  meat  

Goats   mbyp  

Hogs  fat        

Hogs  meat  

Hogs  mbyp  

Horses   tat     

Horses   meat  

Horses   mbyp 
Sheep  fat 

Sheep   meat  

Sheep,  mbyp  


Parts  per 
million 


05 
07 
0  02 
0  02 
0  02 
0  02 
0  02 
0  02 
0  02 
0  02 
0  02 
0  02 
0  02 
0  02 
0  02 
0  02 
0  02 


(h)  Section  18  emergency  exemptions 
IKeserved] 

(c)  Tolerant  es  nith  rrgmnal 
registrations  \  Reserved  | 

(d)  Indirect  or  inadvertent  residues 
I  Reserved  I 

s   S»'ction  1H0.40H  is  revised  to  read 
as  follows: 

§  180.408    Metalaxyl;  tolerances  for 
residues. 

(a|  (icneral    Tolerances  are 
establishf^d  for  the  combined  residues  of 
the  fungicide  metalaxvl  (.V-(2.fi- 
dmethvlphvenyl)-.V-(meth()xyacetyl) 
alanine  methvlester]  and  its  metabolites 
(  ontaining  the  2,ti-dimethvlaniline 
moietv,  and  .V-(2-hvdroxv  methvl-6- 
methvlphenvl)-.V-(methoxvacetvl)- 
alanine  methvl  ester,  each  expressed  as 
metalaxvl  equivalents,  in  or  on  the 
following  food  commodities: 


Commodity 


Parts  per 

million 


Alfalfa  forage     

Alfalfa   hay  

Almonds  

Almonds   hulls     

Apples  

Apple,  pomace  (wet)  

Apncots  (driedl  

Asparagus 

Avocados    

Beefs  

Beet,  tops    

Bluebernes 

Brassica  (cole)  leafy  vegetables 
group  [except  broccoli,  cab- 
bage cauliflower,  brussels 
sprouts,  and  mustard  greens] 

Broccoli  

Brussels  sprouts  

Cabbage      

Cattle,  fat    

Cattle   kidney      

Cattle  liver         

Cattle,  meat 

Cattle,  mbyp  (except  kidney 
and  liver)  

Cauliflower  

Cereal  grams  (except  wheat, 
barley  and  oats)     

Citrus  fruit  

Citrus  oil    

Citrus,  pulp  

Clover,  forage     

Clover,  hay   

Cottonseed  

Cranberry  

Cucurbit  vegetables  group  

Eggs 

Fruiting  vegetables  (except 
cucurt)its)  group      

Ginseng       

Goats  fat   

Goats  kidney    

Goats  liver         

Goals  meat 

Goals  mbyp  (except  kidney 
and  liver)  

Gram  crops  

Grapes  

Grass  forage      

Grass  hay  

Hogs  fat  

Hogs   kidney      

Hogs  liver 

Hogs   meat  

Hogs,  mbyp  (except  kidney  and 
liver)         

Hops  dned  

Hops  green  

Horses  fat  

Horses,  kidney  

Horses,  liver        

Horses,  meat 

Horses,  mbyp  (except  kidney 
and  liver) 

Leafy  vegetables  (except  bras- 
sica) group  (except  spinach) 

Leaves  of  root  arid  tut)er  vege- 
tables (human  food  or  animal 
feed)  group 

Legume  vegetable  cannery 
waste  

Legume  vegetable  foliage  


6.0 
20.0 
0.5 
10.0 
0.2 
0.4 
4.0 
7.0 
4.0 
0.1 
0.1 
20 


0  1 
2.0 
2.0 
1.0 
0.4 
0.4 
04 
0  05 

005 
1.0 

0.1 
1.0 
7.0 
7.0 
1.0 
2.5 
0.1 
4.0 
1.0 
0  05 

1.0 
3.0 
0.4 

04 

04 
0  05 

0  05 
0.1 
2.0 
10.0 
25.0 
0.4 
0.4 
04 
0  05 

0  05 
20 
2.0 
0.4 
0.4 
0.4 
005 

0  05 

5.0 


15.0 

5.0 
8.0 


Commodity 


Parts  per 
million 


Legume  vegetable  group  (dry 

or  succulent)    

Lettuce,  head 

Milk  

Mustard  greens  

Onions,  dry  bulb  

Onions,  green  

Peanut,  hay  

Peanut,  meal  

Peanut,  nuts  

Peanut,  shells  

Peanut,  vines  

Pineapples  

Pineapple  fodder  

Pineapple  forage  

Potato  waste,  dned,  pfocessed 
Potatoes,  processed  (including 

potato  chips)  

Poultry,  fat  

kidney  

liver    

meat  

mbyp  (except  kidney 


Poultry 
Poultry 
Poultry 
Poultry 

and  liver)  

Potatoes 

Prunes  (dried) 

Raisins  

Rasptjernes  

Root  and  tuber  vegetables 

group  

Sheep,  fat  

Sheep,  kidney 

Sheep,  liver  

Sheep,  meat  

Sheep,  mbyp  (except  kidney 

and  liver)  

Soytjean,  gram  

Soytjean,  hulls  

Soyt>ean,  meal 

Spinach    

Stonetruit  group  

Strawtjerries 

Sugar  beets  

Sugar  bee\  molasses 

Sugar  beet  (roots)  

Sugar  beet  (tops)  

Sunflowers  

Sunflower,  forage  

Tomatoes,  processed    

Walnuts  


02 

5.0 

0.02 

50 

30 

10.0 

200 

10 

02 

2.0 

200 

01 

01 

01 

4.0 

40 

04 

04 

04 

0  05 

005 

05 

40 

60 

05 

05 

04 

0.4 

04 

0.05 

0.05 

10 

20 

20 

100 

1  0 

10.0 

0  1 

10 

05 

100 

01 

0.1 

30 

05 

(b)  Section  18  emergency  exemptions. 
[Reserved] 

(c)  Tolerances  with  regional 
registrations.  Tolercinces  with  regional 
registration  (refer  to  §  180. l(n))  are 
established  for  the  combined  residues  of 
the  fungicide  metalaxyl  [iV-{2,6- 
dimethylphenyl)-N-(methoxyacetyl) 
alanine  methyl  ester]  and  its  metabolites 
containing  the  2,6-dimethylaniline 
moiety,  and  N-(2-hydroxy  methyl-6- 
methyl)-N-(methoxyacetyl)-alanine 
methylester,  each  expressed  as 
metalaxyl,  in  or  on  the  following  raw 
agricultural  commodity: 


Commodity 


Parts  per 
million 


(d)  Indirect  or  inadvertent  tolerances 
Tolerances  are  established  for  indirect 
or  inadvertent  residues  of  metalaxyl  in 
or  on  the  food  commodities  when 
present  therein  as  a  result  of  the 
application  of  metalaxyl  to  growing 
crops  listed  in  paragraph  (a)  of  this 
section  and  other  non-food  crops  to  read 
as  follows: 


Commodity 


Part  per  mil 
lion 


Barley,  grain  

Barley,  fodder  

Barley,  milling  fractions  

Barley,  straw 

Cereal  grains  group  (except 
wheat,  barley,  and  oats), 
fodder  

Cereal  grains  group  (except 
wheat,  barley,  and  oats), 
forage  

Cereal  grains  group  (except 
wheat,  barley,  and  oats), 
straw 

Oat,  fodder 

Oat,  forage , 

Oat,  gram  

Oat  milling  fractions 

Oat,  straw  

Wheat,  fodder  

Wheat,  forage  

Wheat,  grain  

Wheat,  milling  fractions  

Wheat,  straw 


02 
20 
10 
20 


1  0 


1.0 


1.0 
20 
2.0 
0.2 
10 
20 
20 
20 
0.2 
10 
20 


§180.422    [Amended] 

t.  Section  180.422  is  amended  as 
follows: 

i.  In  paragraph  (a)(1).  by  changing  the 
phrase  "agricultural  commodities"  to 
read  "food  commodities." 

ii.  In  paragraph  (a)(2),  remove  the 
phrase  "food  additive." 

iii.  In  paragraph  (a)(3).  remove  the 
phrase  "feed  additive." 

u.  Section  180.427  is  revised  to  read 
as  follows: 

§  1 80.427    Fluvalinate;  tolerances  for 
residues. 

(a)  General.  Tolerances  are 
established  for  residues  of  the 
insecticide  (alpha  /?S.2R)-fluvalinate 
[{flS)-alpha-cyano-3-phenoxybenzyl  (/?)- 
2-[2-chloro-4-(trifluoromethyl)  anilino]- 
3-methylbutanoate  in  or  on  the 
following  food  commodities: 


Commodity 


Papaya 


0.1 


Cattle,  fat  

Cattle,  mbyp  

Cattle,  meat  

Cottonseed  

Cottonseed  hulls  

Cottonseed  oil  (crude  and  re- 
fined)   

Eggs 

Goat,  fat 

Goat,  mbyp  


Parts  per 

million 

0.01 

001 

001 

01 

0.3 

1  0 

0.01 

0.01 

0.01 

Commodity 


Parts  per 

million 


Goal,  meat   ... 

Hogs,  fat  

Hogs,  mbyp  ... 
Hogs,  meal    ... 

Honey    

Horses,  fat  .. 
Horses,  mbyp 
Horses,  meat  . 

Milk   

Poultry  fat   

Poultry  mbyp  . 
Poultry  meat  , 

Sheep,  fat  

Sheep,  mbyp 
Sheep,  meat 


0.01 
0.01 
0.01 
0.01 
0.05 
0.01 
0.01 
0.01 
0.01 
0.01 
0.01 
0.01 
0.01 
0.01 
0  01 


(b)  Section  18  emergency  exemptions. 
[Reser\'ed] 

(c)  Tolerances  with  regional 
registration.  Tolerances  with  regional 
registration,  as  defined  in  §  180.1(n|.  are 
established  for  residues  of  the 
insecticide  (alpha  RS,2R)- 
f]uvalinate[(RS)-alpha-cyano-3- 
phenoxybenzyl(R)-2-|2-chloro-4- 
(trifluoromethyl)anilinoj-3- 
methylbutanoate  in  or  on  the  following 
food  commodities: 


Commodity 


Parts  per 

million 


Coffee 


0  01 


(d)  Indirect  and  inadvertent  residues. 
[Reser\'ed] 

V.  Section  180.463  is  amended  by 
revising  paragraph  (a)  to  read  as  follows 


§180.463 
residues. 


Quinclorac;  tolerances  for 


(a)  General.  Tolerances  are 
established  for  residues  of  quinclorac 
(3.7-dichloro-8-quinoline  carboxyhc 
acid)  in  or  the  following  food 
commodities: 


Commodity 


Parts  per 

million 


Aspirated  gram  fractions 

Cattle,  fat  

Cattle,  mbyp  

Cattle,  meat  

Eggs 

Goats,  fat  

Goats,  mbyp  

Goats,  meat  

Hogs,  tat  

Hogs,  mbyp  

Hogs,  meat  

Horses,  fat  

Horses,  mbyp  

Horses,  meat  

Milk  

Poultry,  fat    

Poultry,  mbyp 


1200 

07 

1  5 

0  05 

0  05 

07 

1  5 

0  05 

07 

,       ^5 

0  05 

07 

1  5 

005 

0  05 

005 

01 
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Commodity 


Pouttry  meal    

Rice  bran  

Rice  grain  „ 

Rice,  straw 

Sheep,  fat  

Sheep  mbyp      

Sheep  meal 
Sorghum  gram,  torage 
Sorghum,  grain,  gram 
Sorghum   gram,  stover 
Wheat  torage 

Wheat  germ       

Wheat  gram       

Wheal  hay         , 

Wheat  straw      


Pans  per 
million 


0  05 
150 

50 

120 

07 

1  5 

0  05 
30 
60 

1  0 
1  0 
0  75 
05 
05 
0  1 


w  Section  180.476  is  revised  to  read 

as  follows; 

§  180.476    Triflumizole;  toim-anccs  for 

residues. 

(a)  Cjfneral  (1)  Tulorances  an; 
establishtnl  for  the  t:uinbined  residues  of 
the  fungicide  triflumizole.  l-(l-((4- 
chloro-2- 

(trifluoromothyl)phenyl)inuno)-2- 
propoxyethylj-lH-imidazole,  and  its 
metabolites  containing  the  4-chloro-2- 
trifluoromethylaniline  moiety, 
calculated  as  the  parent  compound,  in 
or  on  the  following  food  conunodities: 


Commodity 

Parts  per 
miHton 

Apple  pomace  

20 

Apples            

05 

Grapes       

25 

Grape  pomace   

150 

Pears                 

05 

J^aism  waste       

100 

(2)  Tolerances  arc  established  for  the 
combined  residues  of  the  fungicide 
triflumizole.  1-(1 -((4-chloro-2- 
(trifluoromfthyl)phfnyl)imino)-2- 
propoxvethvl)-! H-imida/.olf.  the 
metabolite  4-<;hlor()-2-hviir()xv-r)- 
trifluoromethvlaniline  sulfate,  and  other 
metabolites  containing  the  4-chloro-2- 
trifluoromethylaniline  moiety, 
calculated  as  the  parent  compound,  in 
or  on  the  following  food  commodities  of 
animal  origin: 


Commodity 


Cattle,  tat  

Cattle,  meat 
Catlle,  mbyp 
Eggs 

Goats,  tat  

Goats,  meat 
Goats,  mbyp 
Hogs,  fat 
Hogs,  meal 
Hogs,  mbyp 
Horses,  fat 
Horses,  meat 


Parts  per 

million 

05 

0  05 

05 

0  05 

05 

0  05 

t)5 

05 

0  05 

05 

05 

005 

Commodity 


Parts  per 
million 


Horses  mbyp 
Milk 

Poultry   fat 
Poultry   meat 
Poultry   mbyp 
Sheep  fat 
Sheep  meal 
Sheep,  mbyp 


05 
0  05 
0  05 
0  05 
0  1 
05 
0  05 
0.5 


(b)  Section  1 8  emergency  exemptions 
I  Reserved  1 

(c|  Tnlemnces  with  regional 
rrt^istrations.  ( Reserved  1 

((J)  Indirect  or  inadvertent  residues. 
[Reserved] 

X.  Section  180.477  is  revised  to  read 
as  follows: 

§  1 80.477    Fiumiclorec  pentyl;  tolerances 
for  residues. 

(a)  Ceneral.  Tolerances  are 
established  for  residues  of  the  herbicide 
flumiclorac  pentyl,  pentyl|2-chloro-4- 
fluoro-5-(l,3.4.5.K.7-hexahydro-1.3- 
dioxo-2H-isoindol-2-yl)phenoxy|acetate. 
inf:ludmg  all  the  metabolites  of 
flumiclorac  pentyl,  in  or  on  the  food 
commodities  listed  below.  The  tolerance 
level  for  each  commodity  is  expressed 
in  terms  of  the  parent  only  which  serves 
as  an  indicator  of  the  use  of  flumiclorac 
pentyl  on  these  food  commodities 


Commodity 

Parts  per 
million 

Com  field  gram               

0  01 

Corn  field  fodder    

0  01 

Corn,  field,  forage  

Soyt)ean  hulls          

0  01 
0  02 

Soytiean,  seed  

001 

(bl  Section  18  emet^ency  exemptions 
I  Reserved] 

(c)  Tolerances  with  regional 
ref^istrations.  \ Reserved  ] 

(d)  Indirect  or  inadvertent  residues. 
[Reserved] 

v.  Section  180.491  is  revised  to  read 
as  follows: 

§  1 80.491     Propylene  oxide;  tolerances  for 
residues. 

(a)  General  Propylene  oxide  may  be 
safely  used  in  or  on  foods  in  accordance 
with  the  following  prescribed 
ronditions: 

(1)  It  is  intended  as  a  fumigant  in  or 
on  bulk  quantities  of  cocoa,  gums, 
processed  spices,  and  processed 
nufmeats  (except  peanuts)  when  such 
bulk  foods  are  to  be  further  processed 
into  a  final  food  form. 

(2)  It  IS  applied  in  fumigation 
chambers  not  more  than  one  time  at  a 
temperature  not  in  excess  of  125  'F.  The 
maximum  period  of  fumigation  shall  not 
exceed  4  hours  for  cocoa,  pnjcessed 
nutmeats  (except  peanuts),  and 


processed  spices.  For  edible  gums,  the 
maximum  duration  shall  be  24  hours. 

(3)  When  used  as  described  in 
paragraphs  (a)(1)  and  (2)  of  this  section, 
residues  shall  not  exceed  the  following 
limitations: 


Food 


Limita- 
tions" 


Cocoa    300 

Gums    300 

Processed  nutmeats  (except  pea- 
nuts)                                          .  300 
Spices,  processed  3C0 

'    Expressed  as  parts  per  million  of  pro- 
pylene oxide 

(4)  When  used  as  a  mixture  with 
carbon  dioxide  (92  parts  of  carbon 
dioxide  to  8  parts  of  propylene  oxide  on 
a  weight/weight  basis),  all  commodities 
listed  in  paragraph  (a)(3)  of  this  section 
may  be  processed  not  more  than  one 
time  for  a  period  not  to  exceed  48  hours 
and  at  a  temperature  not  to  exceed  125 

F. 

(5)  To  assure  safe  use  of  the  pesticide, 
the  label  and  labeling  of  the  pesticide 
formulation  shall  conform  to  the  label 
an  labeling  registered  by  the  U.  S. 
Environmental  Protection  Agency. 

(b)  Section  18  emergency  exemptions. 
(Reserved] 

(c)  Tolerances  with  regional 
registrations.  ]Reser\'ed| 

(d)  Indirect  or  inadvertent  residues. 
[Reserved) 

PART  185— [AMENDED] 

2.  In  part  185: 

a.  The  authority  citation  for  part  185 
continues  to  read  as  follows: 

Authority:  21  C  S C    MRa  dnci  MB. 

§§185.250,  185.1900,  185.2600,  185.2850, 
185.4000,  185.4100, 185.5150,  and  185.7000 
[Removed] 

b.  .Sections  185.250,  185.1900. 
185.2600.  185.2850,  185.4000.  185.4100. 
185.5150.  and  185.7000  are  removed. 

PART  186— [AMENDED] 

3.  In  part  186: 

a.  The  authority  citation  for  part  186 
continues  to  read  as  follows: 

Authority:  21  T  S.C.  :142.  :148.  and  .171. 

§§186.550. 186.950, 186.2000,  186.2050, 
186.2100,  186.3325. 186.3400, 186.3850, 
186.4575. 186.4975, 186.5600, 186.5700. 
1 86.5800.  and  1 86.5850    [Removed] 

b.  Sections  186.550,  186.950, 
186.2000,  186.2050.  186.2100,  186,3325. 
186.3400.  186.3850.  186.4575.  186.4975. 
186.5600.  186.5700,  186.5800.  and 
186.5850  are  removed. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  180, 185,  and  186 
[OPP-300753;  FRL-6041-9] 
RIN  2070-AB78 

Consolidation  of  Certain  Food  and 
Feed  Additive  Tolerance  Regulations 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Final  rule:  Technical 

amendments. 

SUMMARY:  The  Office  of  Pesticide 
Programs  is  transferring  certain  of  the 
pesticide  food  and  feed  additive 
regulations  that  are  now  in  40  CFR  parts 
185  and  186  to  part  180.  These 
regulations  are  being  consolidate 
because  as  amatter  of  law  all  of  the 
pesticide  tolerances  are  now  considered 
to  be  regulated  under  FFDCA  section 
408  as  amended  by  the  Food  Quality 
Protection  Act  (Public  Law  104-17)  and 
they  no  longer  need  to  be  separate. 
DATES:  These  technical  amendments  are 
effective  on  May  24,  2000. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail,  Hoyt  Jamerson,  Registration 
Division  (7505C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC  20460.  Office  location,  telephone 
number,  and  e-mail:  3rd  floor,  Crystal 
Mall  (CM  #2),  2100  Jefferson  Davis 
Drive,  Arlington,  VA  22202,  (703)  308- 
9368;  e-mail: 
jamerson.hoyt@epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  General  Infonnation 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  are  an  agricultursil 
producer,  food  manufacturer,  or 
pesticide  manufacturer.  Potentially 
affected  categories  and  entities  may 
include,  but  are  not  limited  to: 


Cat-  NAICS  Examples  of  poten- 

egorles         codes         tially  affected  entities 


Industry 

111 
112 
311 
32532 

Crop  production 
Animal  production 
Food  manufacturing 
Pesticide  manufac- 
turing 
1 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  this  table  could 
also  be  affected.  The  North  American 


Industrial  Classification  System 
(NAICS)  codes  are  provided  to  assist 
you  and  others  in  determining  whether 
or  not  this  action  might  apply  to  certain 
entities.  If  you  have  questions  regarding 
the  applicability  of  this  action  to  a 
particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
wwrw. epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations"  and  then  look 
up  the  entry  for  this  document  imder 
the  "Federal  Register-Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPP-300756.  The  official  record 
consists  of  the  documents  specifically 
referenced  in  this  action,  any  public 
comments  received  during  an  applicable 
comment  period,  and  other  information 
related  to  this  action,  including  any 
information  claimed  as  confidential 
business  information  (CBI).  This  official 
record  includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119,  Crystal  Mall 
#2,  1921  Jefferson  Davis  Hwy., 
Arlington,  VA,  from  8:30  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is (703)  305-5805. 

C.  "Good  Cause"  Finding 

Section  553  of  the  Administrative 
Procedure  Act.  5  U.S.C.  553(b)(B), 
provides  that,  when  an  agency  for  good 
cause  finds  that  notice  and  public 
procedure  are  impracticable, 
unnecessary  or  contrary  to  the  public 
interest,  the  agency  may  issue  a  rule 
without  providing  notice  and  an 
opportunity  for  public  comment.  EPA 
has  determined  that  there  is  good  cause 
for  making  today's  rule  final  without 


prior  proposal  and  opportunity  for 
comment  because  this  rule  contains 
technical,  non-substantive  amendments 
to  40  CFR.  This  rule  transfers  certain 
pesticide  tolerances  currently  in  40  CFR 
parts  185  and  186  to  40  CFR  part  180 
There  are  no  changes  to  the  tolerances 
or  to  the  commodities  to  which  they 
apply.  In  addition,  there  are  no 
reassessments  of  the  adequacy  of  the 
tolerances  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act's  (FFDCA) 
standards  for  safety.  Thus,  notice  and 
public  procedure  are  unnecessary.  EPA 
finds  that  this  constitutes  good  cause 
under  5  U.S.C.  553(b)(B). 

n.  Background 

What  Action  is  the  Agency  Taking? 

EPA  is  transferring  certain  pesticide 
tolerances  currently  in  40  CFR  parts  185 
and  186  to  40  CFR  part  180. 

Before  the  passage  of  the  Food  Quality 
Protection  Act  (FQPA),  pesticide 
residues  in  food  and  feed  were  regulated 
under  two  sections  of  the  FFDCA. 
Residues  in  raw  agricultin-al 
commodities  were  regulated  under 
section  408  of  the  FFDCA.  The  term 
"raw  agricultural  commodity"  is 
defined  in  section  201  (r)  of  the  FFDCA 
as  any  food  in  its  raw  or  natural  state, 
including  all  fruits  that  are  washed, 
colored,  or  otherwise  treated  in  their 
impeeled  natural  form  prior  to 
marketing.  Pesticide  residues  in 
processed  food  or  animal  feed  were 
regulated  as  "food  additives  '  under 
section  409  of  the  FFDCA.  Because  there 
were  legal  differences  in  authority  and 
how  and  when  tolerances  could  be 
established  under  sections  408  and  409. 
tolerances  for  the  same  pesticide  could 
appear  in  several  parts  of  the  Code  of 
Federal  Regulations. 

FQPA  clarified  the  status  of  pesticide 
residues  and  brought  edl  pesticide 
residues  in  food  and  feed  under  the 
authority  of  section  408  of  the  FFDCA. 
In  addition,  FQPA  added  a  definition  of 
"processed  food"  for  the  first  time 
(section  201  (gg)  of  the  FFDCA).  The 
term  "processed  food"  is  defined  in 
section  201(gg)  of  the  FFDCA  as  "any 
food  other  than  a  raw  agricultural  food 
and  includes  any  raw  agricultural 
commodity  that  has  been  subject  to 
processing...."  Subsequent  to  the 
passage  of  the  FQPA.  Congress,  in  the 
Antimicrobial  Regulation  Technical 
Corrections  Act  of  1988  (ARTCA)(Public 
Law  105-324).  amended  the  definition 
of  "pesticide  residue"  in  section  201  (q) 
of  the  FFDCA  so  as  to  exclude  certain 
antimicrobial  pesticide  residues  in  raw 
and  processed  foods  from  the  authority 
of  section  408.  These  residues  now  fall 
within  the  coverage  of  FFDCA  section 
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409.  Since  the  statute  has  consolidated 
much  authority  for  and  treatment  of 
pesticide  chemical  residues  in  food  and 
feed  under  FFDCA  section  408,  EPA  is 
now  transferring  those  pesticide 
regulations  established  under  section 
409  that  pertain  to  pesticide  chemical 
residues  now  covered  by  section  408  to 
the  portion  of  tho  CFR,  part  180,  in 
which  section  408  tolerance  regulations 
are  collected. 

Published  elsewhere  in  this  separate 
part,  EPA  is  transfering  some  of  the 
regiUations  from  parts  185  and  186  to 
part  180.  With  this  document,  all 
tolerances  have  been  transferred,  and 
users  will  be  able  to  determine  all  the 
tolerances  for  a  single  pesticide 
chemical  by  referring  to  the  listings  in 
part  180. 

While  EPA  believes  that  it  has 
accurately  transferred  each  of  the 
tolerances  included  in  this  rule,  the 
Agency  would  appreciate  readers 
notifying  EPA  of  discrepancies, 
omissions  or  technical  problems  by 
submitting  any  comments  to  the  address 
or  e-mail  address  under  FOR  FURTHER 
INFORMATION  CONTACT.  These  would  be 
corrected  in  a  future  rule. 

EPA  is  not  at  this  time  making  any 
changes  in  the  tolerances  or  the 
commodities  to  which  they  apply,  nor  is 
EPA  reassessing  the  adequacy  of  the 
tolerances  under  FFDCA  standards  for 
safety.  Further,  EPA  is  not  at  this  time 
standardizing  the  terminology  used  to 
describe  various  food  commodities.  EPA 
is  aware  that  there  may  be 
inconsistencies  in  the  description  of 
food  commodities  among  parts  180,  185 
and  186.  EPA  will  make  such  changes 
when  all  tolerances  have  been 
consolidated. 

No  tolerances  are  revoked  by  this  rule. 
Duplicate  tolerance  entries,  which 
would  be  created  by  transfering  food 
and  feed  additive  tolerances  established 
for  the  same  food  commodity  at  the 
same  tolerance  level  from  parts  185  and 
186  to  the  corresponding  part  180 
section,  have  been  deleted. 

The  following  distribution  table 
shows  the  new  location  of  the 
provisions  formerly  in  parts  185  and 
186  now  in  part  180 


OW  Sections 



New  Section 

1853700    

180  123(a)(3) 

1863700  

180  123(a)(3) 
180  127(a)(2) 

1854900  

1864900  

180  127(a)(3) 
180  128(a)(2) 
180128(a)(3) 
180  144(a)  table 

1855200    

186  5200      

185  1350  

1861350    

160  144(a)  table 

1856300    

180  176(a)  table 
180  176(a)  table 

1866300  

1852500  

180  226(a)(5) 

Old  Sections 

New  Section 

\ 
186  2500  

180.226(a)(6) 

185  1800 

186  1800(a)  and  (b) 
185  5000 

180.227(a)(1)  table 
180  227(a)(1)  table 
180  259(a)  table 

1865000  

180  259(a)  table 

185  150  

180  269(a)  table 

186  150     

180  269(a)  tat>le 

185  2700          

180  300(a)  table 

186  2700(a)    

180  300(a)  table 

185  1000(a).  (b).  (C) 
and  (d). 

186  1000  

180.342(a)(1)  table, 
(a)(3),  (4).  (2)  table, 
respectively 

180  342(a)(1)  table 

1852950  

180.349(a)(1) 

1862950  

180.349(a)(1) 

185  4150    

180  359(a)(1)  table 

186  4150(a),  (b),  (c) 
1864150(d)     

180  359(a)(2)(l).  (ii), 
and  (iii),  respec- 
tively 

180  359(a)(1)  tabte 

185  3550  

180  362(a)  table 

186  3550(a)  

180  362(a)  table 

185  4500    

180  367(a)(2) 
180.382(a)  table 

1855950  

1865950  

180.382(a)  table 

185  3575  

180  396(c)  taWe 
180  396(c)  table 

186  3575  

185  4950(a)  and  (b). 
respectively 

186  4950    

180.409(a)(2).  and  (3) 

180  409(aK2) 
180  411(a)(1)  table 

185  3250  

186  3250  

180  411(a)(1)  table 

1853650  

180  413(a)(1)  table 
180  413(a)(1)  tabte 
180419(a)(2) 
180  419(a)(2) 
180  538 

186  3650  

185  1050  

186  1050  

185  1200          

185  3775  and 

186  3775 
1852200  

180  539 
180  540 

185  5100  

180  541(a)(1) 

186  5100    

180.541(a)(2) 
180  542 

185  3000  

185  1700  and 

186  1700 
185  650      

180  1017(b) 
180  1049(a) 

185  4400  

180  1050 

185  1150      

180  1051 

185  4035  and 
186  4035 

1801116 

III.  Regulatory  Assessment 
Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993).  this  action  is 
not  a  "significant  regulatory  action"  and 
is  therefore  not  subject  to  review  bv  the 
Office  of  Management  and  Budget. 
Because  the  agency  has  made  a  "good 
cause"  finding  that  this  action  is  not 
subject  to  notice-and-comment 
requirements  under  the  Administrative 
Procedure  Act.  it  is  not  subject  to  the 
provisions  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  or  to  sections 
202  and  205  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104—4).  In  addition,  this  action 
does  not  significantly  or  uniquely  affect 
small  governments  or  impose  a 
significant  intergovernmental  mandate. 


as  described  in  sections  203  and  204  of 
UMRA.  This  rule  does  not  significantly 
or  uniquely  affect  the  communities  of 
tribal  governments,  as  specified  by 
Executive  Order  13084  (63  FR  27655, 
May  10,  1998).  This  rule  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255. 
August  10,  1999).  This  rule  is  not 
subject  to  Executive  Order  13045  (62  FR 
19885,  April  23,  1997),  because  it  is  not 
economically  significant.  This  rule  does 
not  involve  technical  standards:  thus, 
the  requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  The  rule  does 
not  involve  special  consideration  of 
environmental  justice  related  issues  as 
required  by  Executive  Order  12898  (59 
FR  7629,  February  16.  1994).  In  issuing 
this  rule,  EPA  has  taken  the  necessary 
steps  to  eliminate  drafting  errors  and 
ambigiiity,  minimize  potential  litigation, 
and  provide  a  clear  legal  standard  for 
affected  conduct,  as  required  by  section 
3  of  Executive  Order  12988  (61  FR  4729, 
February  7,  1996).  EPA  has  complied 
with  Executive  Order  12630  (53  FR 
8859,  March  15,  1988)  by  examining  the 
takings  implications  of  the  rule  in 
accordance  with  the  "Attorney 
Cieneral's  Supplemental  Guidelines  for 
the  Evaluation  of  Risk  and  Avoidance  of 
Unanticipated  Takings"  issued  under 
the  executive  order.  This  rule  does  not 
impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
use.  3501  ef  seq.). 

rV.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act  (5 
U.S.C.  801  et  seq.),  as  added  by  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  Section  808  allows 
the  issuing  agency  to  make  a  rule 
effective  sooner  than  otherwise 
provided  by  the  CRA  if  the  agency 
makes  a  good  cause  finding  that  notice 
and  public  procedure  is  impracticable, 
unnecessary  or  contrary  to  the  public 
interest.  EPA  has  made  such  a  good 
cause  finding,  including  the  reasons 
therefor,  and  established  an  effective 
date  of  June  24,  2000.  EPA  will  submit 
a  report  containing  this  rule  and  other 
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required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  action  is  not 
a  "major  rule"  as  defined  by  5  U.S.C. 
804(2). 

List  of  Subjects 

40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities,  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

40  CFR  Part  185 

Environmental  protection.  Food 
additives.  Pesticides  and  pests. 

40  CFR  Part  186 

Environmental  protection.  Animal 
feeds,  Pesticides  and  pests. 

Dated:  May  10.  2000. 
Susan  B.  Hazen, 
Acting  Director.  Office  of  Pesticide  Programs. 

Therefore,  40  CFR  chapter  I,  parts 
180,  185  and  186  are  amended  as 
follows; 

1.  By  amending  part  180  as  follows: 

PART  180— {AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q).  346a  and  371. 

2.  By  revising  §  180.123  to  read  as 
follows: 

§  1 80.1 23    Inorganic  bromide  residues 
resulting  from  fumigation  witti  methyl 
bromide;  tolerances  for  residues. 

(a)  General.  (1)  Tolerances  are 
established  for  residues  of  inorganic 
bromides  (calculated  as  Br)  in  or  on  the 
following  food  commodities  which  have 
been  fumigated  with  the  antimicrobial 
agent  and  insecticide  methyl  bromide 
after  harvest  (with  the  exception  of 
strawberries): 


Commodity 


Parts  per 
million 


Alfalfa,  hay  (POST-H)  

Almonds  (POST-H)  

500 
200.0 

Apples  (POST-H)   

5.0 

Apricots  (POST-H) 

20.0 

Arlichokes,  Jerusalem  (POST- 

H)   

Asparagus  (POST-H)  

30.0 
100.0 

Avocados  (POST-H)  

75.0 

Barley  (POST-H)  

50.0 

Beans  (POST-H)    

50.0 

Beans,  green  (POST-H)  

50.0 

Beans  lima  (POST-H)        

500 

Beans  snap  (POST-H)    

50.0 

Beets,  garden,  roots  (POST-H) 

30.0 

Commodity 

Parts  per 
million 

Beets,  sugar,  roots  (POST-H)  .. 
Bluet)erries  (POST-H)     

30.0 
20  0 

Brazil  nuts  (POST-H)     

200  0 

Bush  nuts  (POST-H)  

200.0 

Butternuts  (POST-H)  

200  0 

Cabbage  (POST-H)  

50.0 

Cantaloupes  (POST-H)  

20  0 

Carrots  (POST-H)  

30.0 

Cashews  (POST-H)  

200  0 

Cherries  (POST-H)  

20  0 

Chestnuts  (POST-H)  

200.0 

Cippolini,  bulbs  (POST-H)  

Citrus  citron  (POST-H)  

50.0 
30.0 

Cocoa  beans  (POST-H)  

50.0 

Coffee  beans  (POST-H)  

75.0 

Copra  (POST-H)  

100.0 

Corn  (POST-H)  

50.0 

Com  (pop)  (POST-H)  

240.0 

Com,  sweet  (K+CWHR) 
(POST-H)                     

50  0 

Cottonseed  (POST-H)  

200.0 

Cucumtiers  (POST-H)  

30.0 

Cumin  seed  (POST-H)    

1000 

Eggplants  (POST-H) 

20.0 

Filberts  (Hazelnuts)  (POST-H) 
Gariic  (POST-H)  

200.0 
50  0 

Ginger,  roots  (POST-H) 

1000 

Grapefruit  (POST-H) 

30.0 

Grapes  (POST-H)  

20.0 

Hickory  nuts  (POST-H) 

200.0 

Honeydew  melons  (POST-H)  ... 
Horseradish  (POST-H)  

20.0 
30.0 

Kumquats  (POST-H)  

30  0 

Lemons  (POST-H)  

30.0 

Limes  (POST-H)  

30.0 

Mangoes  (POST-H)  

20.0 

Muskmelons  (POST-H)  

20  0 

Nectannes  iPOST-H)  

20.0 

Oats  (POST-H)     

50,0 

Okra  (POST-H)  

30.0 

Onions  (POST-H)       

20  0 

Oranoes  (POST-H)  

30  0 

Papayas  (POST-H) 

20  0 

Parsnips,  roots  (POST-H)  

Peaches  (POST-H) 

30.0 
20.0 

Peanuts  (POST-H)  

200.0 

Pears  (POST-H)    

5.0 

Peas  (POST-H)  

50.0 

Peas,  blackeyed  (POST-H)  ...... 

Pecans  (POST-H) 

50.0 
200.0 

Peppers  (POST-H)  

30.0 

Pimentos  (POST-H) 

30.0 

Pineapples  (POST-H)  

20.0 

Pistachio  nuts  (POST-H)  

Plums  (POST-H)              

200.0 
20.0 

Pomegranates  (POST-H)  

Potatoes  (POST-H)  

100.0 
75.0 

Pumpkins  (POST-H)  

20  0 

Quinces  (POST-H)  

50 

Radishes  (POST-H) 

30.0 

Rice  (POST-H)  

50.0 

Rutabagas  (POST-H)  

30.0 

Rve  (POST-H)                   

50  0 

Salsify,  roots  (POST-H)  

30.0 

Sorghum,  gram  (POST-H)  

Soybeans  (POST-H) 

50.0 
200.0 

Squash,  summer  (POST-H)  

Squash,  winter  (POST-H) 

Squash,  zucchini  (POST-H)  

Strawberries  (PRE-  and  POST- 
H)  

30.0 
20.0 
20.0 

60.0 

Commodity 


Parts  per 
million 


Sweet  potatoes  (POST-H)  

Tangennes  (POST-H) 

Timothy,  hay  (POST-H)  

75  0 
300 
500 

Tomatoes  (POST-H)   

20  0 

Turnips,  roots  (POST-H)  

Walnuts  (POST-H)  

300 
200  0 

Watermelons  (POST-H)  

20  0 

Wheat  

50  0 

(2)  Inorganic  bromide  may  be  present 
as  a  residue  in  certain  processed  foods 
in  accordance  with  the  following 
conditions: 

(i)  When  inorganic  bromide  residues 
are  is  present  as  a  result  of  fumigation 
of  the  processed  food  with  methyl 
bromide  or  from  such  fumigation  in 
addition  to  the  authorized  use  of  methyl 
bromide  on  the  source  raw  agricultural 
commodity,  as  provided  for  in  this  part, 
the  total  residues  of  inorganic  bromides 
(calculated  as  Br)  shall  not  exceed  the 
following  levels: 

(A)  400  parts  per  million  in  or  on 
dried  eggs  and  processed  herbs  and 
spices. 

(B)  325  parts  per  million  in  or  on 
parmesan  cheese  and  roquefort  cheese. 

(C)  250  parts  per  million  in  or  on 
concentrated  tomato  products  and  dried 
figs. 

(D)  125  parts  per  million  in  or  on 
processed  foods  other  than  those  listed 
above. 

(ii)  When  inorganic  bromide  residues 
are  present  in  fermented  malt  beverages 
in  accordance  with  21  CFR 
172.730(a)(2).  the  amount  shall  not 
exceed  25  parts  per  million  (calculated 
as  Br). 

(iii)  Where  tolerances  are  established 
on  both  the  raw  agricultural 
commodities  and  processed  foods  made 
therefrom,  the  total  residues  of 
inorganic  bromides  in  or  on  the 
processed  food  shall  not  be  greater  than 
those  designated  in  paragraph  (a)(2)  of 
this  section,  unless  a  higher  level  is 
established  elsewhere  in  this  part. 

(3)  Tolerances  are  established  for 
residues  of  inorganic  bromides 
(calculated  as  Br)  as  follows: 

(i)  400  parts  per  million  for  residues 
in  or  on  dog  food,  resulting  from 
fumigation  with  methyl  bromide. 

(ii)  125  parts  per  million  for  residues 
in  or  on  milled  fractions  for  animal  feed 
from  barley,  com,  grain  sorghum  (milo). 
oats,  rice,  rye.  and  wheat,  resulting 
directly  from  fumigation  with  methyl 
bromide  or  from  carryover  and 
concentration  of  residues  of  inorganic 
bromides  from  fumigation  of  the  grains 
with  methvl  bromide. 
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(b)  Section  18  emergency  exemptions. 
[Reserved] 

(c)  Tolerances  with  regional 
registrations.  A  tolerance  with  regional 
registration,  as  defined  in  §  180. l(n).  is 
established  for  residues  of  inorganic 
bromides  (calculated  a.s  Br)  in  or  on  the 
following  food  commodity  grown  in  soil 
fumigated  with  methyl  bromide. 


Commodity 

Parts  per 
mrilton 

Ginger,  roots  (PRE-  arxl  POST-H) 

100 

(d)  Indirect  or  inadvertent  residues 
I  Reser\'ed ) 

3.  By  revising  *j  180  127  to  read  as 
follows; 

§  180.127    Piperonyl  butoxide;  tol«ranc«s 
for  residues. 

(a)  Genertil  (1)  Tolerance.s  for 
residues  of  th  •  insecticide  piperonvl 
hutoxide  [(butvl  carbitvl)(fi-propvl 
piperonyDetherl  are  established  in  or  on 
the  following  food  commodities: 


Commodity 


Almonds  (POST-H)         

Apples  (POST-H)     

Barley  (POST-H)     

Beans  (POST-H) 
Birdseed  mixtures  (POST-H) 
Blackberries  (POST  H) 
Bluetjernes  (huckleberries) 

(POST-H)  

Boysenbernes  (POST-H) 

Buckwtieat  (POST-H)    

Cattle,  fat        

Cattle,  mbyp    

Cattle,  meat  

Chernes  (POST-H)  „ 

Cocoa  beans  (POST-H)  

Copra  (POST-H)  

Com  (including  popcorn)  (POST- 

H) 

Cottonseed  (POST-H)    

Crabapples  (POST-H)     

Currants  (POST-H) 

Dewberries  (POST-H)  

Eggs  _ 

Figs  (POST-H)       

Flaxseed  (POST-H)  

Goats,  tat         

Goats,  mbyp    

Goats,  meat  

Gooseberries  (POST-H)  

Gram  sorghum  (POST-H) 

Grapes  (POST-H)    

Guavas  (POST-H)  

Hogs,  fat 

Hogs,  mbyp    

Hogs,  meal     

Horses,  fat      

Horses  mbyp  

Horses,  meat  

Loganberries  (POST-H)  


Parts  per 
million 


8 

8 

20 

8 

20 

8 

8 
8 

20 

0  1(N) 
0  1(N) 
0  1(N) 
8 
8 
8 

20 
8 
8 
8 
8 
1 
8 
8 

0  1(N) 
0  1(N) 
0  1 
8 
8 
8 
8 

0  1 
0  1 
0  1 


(N) 


N) 
N) 
N) 


Comrrxxlity 


Parts  per 
million 


Mangoes  (POST-H) 

Milk  fat  (reflecting  negligible  resi- 
dues in  milk)  

Muskmelons  (POST-H)  

Oats  (POST-H)       

Oranges  (POST-H)  

Peaches  (POST-H) 

Peanuts  (with  shell  removed) 
(POST-H)  

Pears  (POST-H)    

Peas  (POST-H)  

Pineapples  (POST-H)  

Plums  (fresh  pnjnes)  (POST-H) 

Potatoes  (POST-H)  

Poultry,  fat        „ 

Poultry,  mbyp       

Poultry,  meat         

Raspt)erries  (POST-H)  

Rice  (POST-H)        

Rye  (POST-H)  

Sheep  fat      

Sheep,  mbyp  

Sheep,  meal  

Sweet  potatoes  (POST-H)    

Tomatoes  (POST-H)     

Walnuts  (POST-H)        

Wheat  (POST-H) 


a 

0,25 

8 

8 

8 

8 

8 
8 
8 
8 

8 

0.25 

3 

3 

3 

8 
20 
20 

0 

0 

0 


1(N) 
1(N) 
1(N) 


0  25 

8 

8 

20 


0  KNl 
0  1(N) 
0  1(N) 
8 


(2)  Piperonvl  buto.xide  may  be  safelv 
used  in  accordance  with  the  following 
prescribed  conditions: 

(i)  It  is  used  or  intended  for  use  in 
combination  with  pvrethrins  for  control 
of  insects: 

(A)  In  cereal  grain  mills  and  in  storage 
areas  for  milled  cereal  grain  products, 
whereby  the  amount  of  piperonvl 
hutoxide  is  at  least  equal  to  but  not 
more  than  10  times  the  amount  of 
pyrethrins  in  the  ftjrmulafion. 

(B)  On  the  outer  ply  of  multiwali 
paper  bags  of  .SO  pounds  or  more 
capacity  in  amounts  not  exceeding  60 
milligrams  per  square  foot,  whereby  the 
amount  of  piperonvl  hutoxide  is  equal 
to  10  times  the  amount  of  pyrethrins  in 
the  formulation.  Such  treated  bags  are  to 
be  used  only  for  dried  foods. 

(Ci)  On  cotton  bags  of  50  pounds  or 
more  capacity  in  amounts  not  exceeding 
S.S  milligrams  per  square  foot  of  cloth, 
whereby  the  amount  of  piperonvl 
butoxide  is  equal  to  10  times  the 
amount  of  pyrethrins  in  the  formulation. 
Such  treated  bags  are  constructed  with 
waxed  paper  liners  and  are  to  be  used 
onlv  for  dried  foods  that  contain  4 
perctmt  fat  or  less 

(D)  In  two-ply  bags  consisting  of 
(.nUophane/polyolefin  sheets  bound 
together  by  an  adhesive  layer  when  it  is 
incorporated  in  the  adhesive.  The 
treated  sheets  shall  contain  not  more 
than  50  milligrams  of  piperonvl 
butoxide  per  square  foot  (538  milligrams 
[ler  s()uare  meter).  Such  treated  bags  are 
to  be  used  only  for  packaging  prunes. 


raisins,  and  other  dried  fruits  and  are  to 
have  a  maximum  ratio  of  3.12 
milligrams  of  piperonyl  butoxide  per 
ounce  of  fruit  (0.10  milligram  of 
piperonyl  butoxide  per  gram  of 
product). 

(E)  In  food  processing  and  food 
storage  areas:  Provided.  That  the  food  is 
removed  or  covered  prior  to  such  use 

(ii)  It  is  used  or  intended  for  use  in 
combination  with  pyrethrins  and  N- 
octylbicycloheptene  dicarboximide  for 
insect  control  in  accordance  with  21 
CFR  178.3730. 

(iii)  A  tolerance  of  10  parts  per 
million  is  established  for  residues  of 
piperonyl  butoxide  in  or  on: 

(A)  Milled  fractions  derived  from 
cereal  grains  when  present  therein  as  a 
result  of  its  use  in  cereal  grain  mills  smd 
in  storage  areas  for  milled  cereal  grain 
products. 

(B)  Dried  foods  when  present  as  a 
result  of  migration  from  its  use  on  the 
outer  ply  of  multiwali  paper  bags  of  50 
pounds  or  more  capacity. 

(C)  Foods  treated  in  accordance  with 
21  CFR  178.3730, 

(D)  Dried  foods  that  contain  4  percent 
fat.  or  less,  when  present  as  a  result  of 
migration  from  its  use  on  the  cloth  of 
cotton  bags  of  50  pounds  or  more 
capacity  con.structed  with  waxed  paper 
liners. 

(E)  Foods  treated  in  accordance  with 
paragraph  (a)(2)(i)(D)  and  (E)  of  this 
section. 

(iv)  To  assure  safe  use  of  the 
pesticide,  its  label  and  labeling  shall 
conform  to  that  registered  with  the  U,S. 
Environmental  Protection  Agency,  and 
it  shall  be  used  in  accordance  with  such 
label  and  labeling 

(v)  Where  tolerances  are  established 
on  both  raw  agricultural  commodities 
and  processed  foods  made  therefrom, 
the  total  residues  of  piperonyl  butoxide 
in  or  on  the  processed  food  shall  not  be 
greater  than  that  permitted  by  the  larger 
of  the  two  tolerances. 

(3)  Piperonyl  butoxide  may  be  safely 
used  in  accordance  with  the  following 
prescribed  conditions: 

(i)  It  is  used  or  intended  for  use  in 
combination  with  pyrethrins  for  control 
of  insects: 

(A)  On  the  outer  ply  of  multiwali 
paper  bags  of  50  pounds  or  more 
capacity  in  amounts  not  exceeding  60 
milligrams  per  square  foot. 

(B)  On  cotton  bags  of  50  pounds  or 
more  capacity  in  amounts  not  exceeding 
55  milligrams  per  square  foot  of  cloth. 
Such  treated  bags  are  constructed  with 
waxed  paper  liners  and  are  to  be  used 
only  for  dried  feeds  that  contain  4 
percent  fat  or  less, 

(ii)  It  is  used  in  combination  with 
pyrethrins,  whereby  the  amount  of 
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piperonyl  butoxide  is  equal  to  10  times 
the  amount  of  pyrethrins  in  the 
formulation.  Such  treated  bags  are  to  be 
used  only  for  dried  feeds. 

(iii)  A  tolerance  of  10  parts  per 
million  is  established  for  residues  of 
piperonyl  butoxide  when  present  as  the 
result  of  migration: 

(A)  In  or  on  dried  feeds  from  its  use 
on  the  outer  ply  of  multiwali  paper  bags 
of  50  pounds  or  more  capacity. 

(B)  In  or  on  dried  feeds  that  contain 
4  percent  fat,  or  less,  from  its  use  on 
cotton  bags  of  50  pounds  or  more 
capacity  constructed  with  waxed  paper 
liners. 

(iv)  To  assure  safe  use  of  the 
pesticide,  its  label  and  labeling  shall 
conform  to  that  registered  with  the  U.S. 
Environmental  Protection  Agency. 

(v)  Where  tolerances  are  established 
on  both  the  raw  agricultural 
commodities  and  processed  foods  made 
therefrom,  the  total  residues  of 
piperonyl  butoxide  in  or  on  the 
processed  food  shall  not  be  greater  than 
that  permitted  by  the  larger  of  the  two 
tolerances. 

(b)  Section  18  emergency  exemptions. 
[Reserved] 

(c)  Tolerances  with  regional 
registrations.  [Reserved] 

(d)  Indirect  or  inadvertent  residues. 
[Reserved] 

4.  By  revising  §  180.128  to  read  as 
follows: 


§180.128 
residues. 


Pyrethrins;  tolerances  for 


(a)  General.  (1)  Tolerances  for 
residues  of  the  insecticide  pyrethrins 
(insecticidally  active  principles  of 
Chrysanthemum  cinerariaefolium)  are 
established  in  or  on  the  following  food 
commodities: 


Commodity 


Parts  per 
million 


Almonds  (POST-H) 

Apples  (POST-H) 

Barley  (POST-H)  

Beans  (POST-H)  

Birdseed  mixtures  (POST-H) 

Blackberries  (POST-H)  

Blueberries  (huckletjerries) 

(POST-H)  

Boysenbernes  (POST-H) 

Buckwheat  (POST-H)  

Cattle,  fat  

Cattle,  mbyp  

Cattle,  meat  

Cherries  (POST-H)  

Cocoa  beans  (POST-H)  

Copra  (POST-H)  

Com  (including  popcom)  (POST- 

H)    

Cottonseed  (POST-H)  

Crabapples  (POST-H)  


1 
1 
3 
1 
3 
1 

1 
1 
3 

0.1(N) 

01(N) 

0.1  (N) 

1 

1 

1 

3 
1 

1 


Commodity 


Currants  (POST-H)  

Dewbernes  (POST-H)  

Eggs 

Figs  (POST-H)  

Flaxseed  (POST-H)  

Goats,  fat  

Goats,  mbyp  

Goats,  meat  

Gooseberries  (POST-H)  

Gram  sorghum  (POST-H) 

Grapes  (POST-H)  

Guavas  (POST-H)  

Hogs,  fat  

Hogs,  mbyp  

Hogs,  meat  

Horses,  fat  

Horses,  mbyp  

Horses,  meat  

Loganberries  (POST-H) 

Mangoes  (POST-H)  

Milk  fat  (reflecting  negligible  resi- 
dues m  milk) 

Muskmelons  (POST-H)  

Oats  (POST-H)  

Oranges  (POST-H)  

Peaches  (POST-H) 

Peanuts  (with  shell  removed) 
(POST-H)  

Pears  (POST-H)    

Peas  (POST-H)  

Pineapples  (POST-H)  

Plums  (fresh  prunes)  (POST-H) 

Potatoes  (POST-H)  

Poultry,  fat  

Poultry,  mbyp 

Poultry,  meat  

Raspberries  (POST-H)  

Rice  (POST-H)    

Rye  (POST-H)  

Sheep,  fat  

Sheep,  mbyp  

Sheep,  meat  

Sweet  potatoes  (POST-H) 

Tomatoes  (POST-H) 

Walnuts  (POST-H) 

Wheat  (POST-H)  


Parts  per 
million 


1 

1 

0.1(N) 

1 

1 

01(N) 

01(N) 

0  1(N) 

1 

1 

1 

1 

01(N) 

0.1(N) 

0  1(N) 

0  1(N) 

0.1(N) 

0.1(N) 

1 

1 

0.5 

1 

1 

1 

1 

1 
1 
1 
1 

1 

005 

0.2 

0.2 

02 

1 

3 

3 

0.1(N) 

0.1(N) 

0.1(N) 

0.05 

1 

1 

3 


(2)  Pyrethrins  may  be  safely  used  in 
accordance  with  the  following 
prescribed  conditions: 

(i)  It  is  used  or  intended  for  use  in 
combination  with  piperonyl  butoxide 
for  control  of  insects: 

(A)  In  cereal  grain  mills  and  in  storage 
areas  for  milled  cereal  grain  products, 
whereby  the  amount  of  pyTethrins  is 
from  10  percent  to  100  percent  of  the 
amount  of  piperonyl  butoxide  in  the 
formulation. 

(B)  On  the  outer  ply  of  multiwali 
paper  bags  of  50  pounds  or  more 
capacity  in  amounts  not  exceeding  6 
milligrams  per  square  foot,  whereby  the 
amount  of  pyrethrins  is  equal  to  10 
percent  of  the  amount  of  piperonyl 
butoxide  in  the  formulation.  Such 
treated  bags  are  to  be  used  only  for  dried 
foods. 


(C)  On  cotton  bags  of  50  pounds  or 
more  capacity  in  amounts  not  exceeding 
5.5  milligrams  per  square  foot  of  cloth, 
whereby  the  amount  of  pyrethrins  is 
equal  to  10  percent  of  the  amount  of 
piperonyl  butoxide  in  the  formulation. 
Such  treated  bags  are  constructed  with 
waxed  paper  liners  and  are  to  be  used 
only  for  dried  foods  that  contain  4 
percent  fat  or  less, 

(D)  In  two-ply  bags  consisting  of 
cellophane/polyolefin  sheets  bound 
together  by  an  adhesive  layer  when  it  is 
incorporated  in  the  adhesive.  The 
treated  sheets  shall  contain  not  more 
than  10  milligrams  of  pyrethrins  per 
square  foot  (107.6  milligrams  per  square 
meter).  Such  treated  bags  are  to  be  used 
only  for  packaging  prunes,  raisins,  and 
other  dried  fruits  and  are  to  have  a 
maximum  ratio  of  0.31  milligram  of 
pyrethrins  per  ounce  of  fruit  (0.01 
milligram  of  pyrethrins  per  gram  of 
product). 

(E)  In  food  processing  areas  and  food 
storage  areas:  Proxided.  That  the  food  is 
removed  or  covered  prior  to  such  'ise. 

(ii)  It  is  used  or  intended  for  use  in 
combination  with  piperonyl  butoxide 
and  .V-octylbicycloheptene 
dicarboximide  for  insect  control  in 
accordance  with  §  180.367(a)(2). 

(iii)  A  tolerance  of  1  part  per  million 
is  established  for  residues  of  p\Tethrins 
in  or  on: 

(A)  Milled  fractions  derived  from 
cereal  grains  when  present  as  a  result  of 
its  use  in  cereal  grain  mills  and  in 
storage  areas  for  milled  cereal  grain 
products. 

(B)  Dried  foods  when  present  as  the 
result  of  migration  from  its  use  on  the 
outer  ply  of  multiwali  paper  bags  of  50 
pounds  or  more  capacity. 

(C)  Foods  treated  in  accordance  with 
§  180.367(a)(2). 

(D)  Dried  foods  that  contain  4  percent 
fat,  or  less,  when  present  as  a  result  of 
migration  from  its  use  on  the  cloth  of 
cotton  bags  of  50  pounds  or  more 
capacity  constructed  with  waxed  paper 
liners. 

(E)  Foods  treated  in  accordance  with 
paragraphs  (a)(2)(i)(D)  and  (a)(2)(i)(E))  of 
this  section. 

(iv)  To  assure  safe  use  of  the 
pesticide,  its  label  and  labeling  shall 
conform  to  that  registered  with  the  U.S. 
Environmental  Protection  Agency,  and 
it  shall  be  used  in  accordance  with  such 
label  and  labeling. 

(v)  Where  tolerances  are  established 
on  both  the  raw  agricultural 
commodities  and  processed  foods  made 
therefrom,  the  total  residues  of 
pyrethrins  in  or  on  th-"  processed  food 
shall  not  be  greater  than  that  permitted 
by  the  larger  of  the  two  tolerances. 
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(:<)  Pvrethrins  may  be  safely  used  in 
accordance  with  the  following 
prescribed  conditions: 

(i)  It  is  used  or  intended  for  use  in 
combination  with  piperonyl  butoxide 
for  control  of  insects: 

(A)  On  the  outer  ply  of  multiwall 
paper  bags  of  50  pounils  or  more 
capacity  in  amounts  not  exceeding  ti 
milligrams  per  square  foot, 

(B)  On  cotton  bags  of  5Q  pounds  or 
more  capacity  in  amounts  not  exc:eeding 
5  5  milligrams  per  square  foot  of  cloth. 
Such  treated  bags  are  constructed  with 
waxed  paper  liners  and  are  to  be  used 
(mly  for  dried  feeds  that  contain  4 
percent  fat  or  less. 

(ii)  It  is  used  in  combination  with 
piperimvl  butoxide.  whereby  the 
amount  of  pyrelhrins  is  etiual  to  10 
ptTceut  of  the  amount  of  piperonvl 
buto.xide  in  the  formulation   .Such 
treated  bags  are  to  lie  used  only  for  dried 
fluids. 

(iii)  A  tolerance  of  1  part  per  million 
is  established  for  residues  of  pyrethnns 
when  present  as  the  result  of  migration 

(Al  h\  or  on  dried  feeds  from  its  use 
on  the  outer  ply  of  multiwall  paper  bags 
of  50  pounds  or  more  cajiacity 

(B)  In  or  on  dried  feeds  th.it  contain 
4  percent  fat,  or  less,  from  its  use  on 
cotton  bags  of  50  pounds  or  more 
capacity  constructed  with  waxed  paper 
liners. 

(iy)  To  assure  safe  use  of  the 
pesticide,  its  hibel  and  labeling  shall 
conform  to  that  registered  with  the  US 
Knvironmental  Protection  .■\geni;v 

(v)  Where  tolerances  are  established 
on  both  raw  agricultural  commodities 
and  processed  foods  made  therefrom, 
the  total  residues  of  pyrethrins  in  or  on 
the  processed  footi  shall  not  be  greater 
than  that  permitted  by  the  larger  of  the 
two  tolerances. 

(b)  Sfctioii  18  emerge/icv  fxt'mptions 
I  Reserved  I 

(c)  Tolenmcfs  with  n-iiianal 
rfgistrations.  | Reserved j 

(d)  Indirect  or  inadvertpnt  residues. 
i  Reserved  I 

5.  By  revising  §  180.144  to  read  as 
follows: 

§  180.144    Cyhexatln;  tolerances  for 
residues. 

(a)  General  Tolerances  are 
established  for  combined  residues  of  the 
pesticide  cyhexatin 
(tricyclohexylhydroxystannane;  (;AS 
Reg.  No.  13121-70-5)  and  its  organotin 
metabolites  (calculated  as  cyhexatin)  in 
or  on  the  following  food  commodities: 


Commodity 


Parts 

per 

million 


Paris 

Commodity  per 
million 

Almonds  hulls  60 

Apples  2 

Cattle,  tat        „ 0  2 

Cattle,  kidney    0  5 

Cattle,  liver  0  5 

Cattle,  mbyp  (exc.  kidney,  liver) 0  2 

Cattle,  meat  0  2 

Citrus  fruits  2 

Citms  pulp,  dried    8 

Goats  tat         0  2 

Goals,  kidney   0  5 

Goats,  liver  0  5 

Goals   mbyp  (exc  kidney  liver)  0  2 

Goats,  meat  02 

Hogs,  tat         0  2 

Hogs,  kidney  0  5 

Hogs   liver  0  5 

Hogs,  mbyp  (exc  kidney   liver)  0  2 

Hogs   meat      0  2 

Hops  30 

Hops  dried    90 

Horses  fat      0  2 

Horses   kidney  0  5 

Horses   liver     05 

Horses   mbyp  (exc  kidney   liver)  0  2 

Horses   meat  0  2 

Macadamia  nuts      0  5 

Milk  fat  (=N  in  winole  mitk)  0  05 

Nectannes  4 

Peaches  4 

Pears       2 

Plums  (fresh  prunes)      1 

Prunes  dned  4 

Sheep,  fat       0  2 

Sheep   kidney  0  5 

Sheep  liver  0  5 

Sheep  mbyp  (exc  kidney  iiverl  0  2 

Sheep  meat  0  2 

Strawtierries  3 

Walnuts  0  5 

(b)  Section  18  emeri?enrv  exemptions. 
1  Reserved  j 

(c)  Tolerances  with  regional 
registrations   [Reserved] 

(d)  Indirect  or  inadvertent  residues. 
I  Reserved  I 

6.  By  revising  ^  180  1  76  to  read  as 
follows: 

§  1 80. 1 76    Mancozeb;  tolerances  for 
residues. 

(a)  General  Tolerances  for  residues  of 
a  fungicide  which  is  a  coordination 
product  of  zinc  ion  and  maneb 
(manganous  ethylene- 
bisdithiocarbamate)  containing  20 
percent  manganese.  2.5  percent  zinc, 
and  77.5  percent  ethvlene- 
bisdithiocarbamate  (the  whole  product 
calculated  as  zinc 
ethylenebisdithiocarbamate),  are 
established  as  follows: 


Commodity 


Commodity 


Pans 

per 

million 


Bananas  

Bananas,  pulp  (no  peel)        

Barley,  gram  

Barley,  milled  feed  fractions  

Barley,  straw  

Carrots         

Celery 

Com.  fodder 

Corn,  forage 

Corn  grain  (except  popcorn  grain)  

Cottonseed  

Crabapples    

Cranberries  

Cucumtjers   

Fennel  

Fresh  corn  (including  sweet  com  ker- 
nels plus  cob  with  husk  removed) 

Grapes 

Kidney    

Liver     

Melons  

Oats,  bran      

Oats,  gram  

Oats  milled  feed  fractions 

Oats,  straw  

Onions  (dry  bulb) 

Papayas  (whole  fruit  with  no  residue 
present  m  the  edible  pulp  after  the 
peel  IS  removed  and  discarded) 

Peanuts  

Peanut  vine  hay  

Pears  „ 

Popcorn  grain  

Quinces         

Rye  gram  

Rye,  milled  feed  fractions     

Rye,  straw     

Sugar  beets  

Sugartjeet  tops      

Summer  squash   

Tomatoes     

Wheat,  grain  

Wheat,  milled  feed  fractions 

Wheat,  straw  


Parts 

per 
million 


4.0 

0.5 

5 
20 
25 

2 

5 

5 

5 

0.1 

0.5 
10 

7 

4 
10 

05 

7 

0.5 

0.5 

4 
20 

5 
20 
25 

05 


10 

0.5 
65 
10 

0.5 
10 

5 
20 
25 

2 
65 

4 

4 

5 
20 
25 


(b)  Section  18  emergency  exemptions. 
A  time-limited  tolerance  is  established 
for  combined  residues  of  the  fungicide 
mancozeb,  calculated  as  zinc 
ethylenebisdithiocarbamate  and  it's 
metabolite  ETU  in  connection  with  use 
of  the  pesticide  under  a  section  18 
emergency  exemption  granted  by  EPA. 
The  tolerance  will  expire  and  is  revoked 
on  the  dates  specified  in  the  following 
table. 


Commodity 


Parts 
per 
mil- 
lion 


Expiration/ 

Revocation 

Date 


Ginseng 


20 


12/31/99 


Almonds 


05 


Apples  

Asparagus  (negligible  residue) 


7 
01 


(c)  Tolerances  with  regional 
registrations.  [Reserved] 

(d)  Indirect  or  inadvertent  residues. 
(Reserved] 

7.  By  revising  §  180.226  to  read  as 
follows: 
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§  1 80.226    Diquat;  tolerances  for  residues. 

(a)  General.  (1)  Tolerances  are 
established  for  residues  of  the  plant 
growth  regulator  diquat  [6.7- 
dihydrodipyrido  {1.2-a:2(a) 
Tolerancprime:.l-c)  pyrazinediium] 
derived  from  application  of  the 
dibromide  salt  and  calculated  as  the 
cation  in  or  on  the  following  food 
commodities: 


Commodity 


Parts  per 
million 


Cattle,  fat  

Cattle,  mbyp  

Cattle,  meat    

Eggs 

Goats,  fat  

Goats,  mbyp  

Goats,  meat  

Hogs,  fat  

Hogs,  mbyp     

Hogs  meat     

Horses,  fat    

Horses,  mbyp  

Horses,  meat  

f^ilk    

Potato  

Potato,  waste,  dned 

Poultry  fat  

Poultry,  mbyp 

Poultry,  meat  

Sheep,  fat     

Sheep,  mbyp  

Sheep,  meat  


0  02 

002 

002 

002 

002 

0  02 

002 

002 

002 

002 

0.02 

002 

002 

002 

01 

1,0 

0.02 

0.02 

002 

0,02 

0,02 

002 


(2)(i)  Tolerances  are  established  for 
residues  of  the  herbicide  diquat  (6.7- 
dihydrodipyrido  (l,2-a:2,l-c) 
pyrazinediium)  (calculated  as  the 
cation)  derived  from  the  application  of 
the  dibromide  salt  to  ponds,  lakes, 
reservoirs,  marshes,  drainage  ditches, 
canals,  streams,  and  rivers  which  are 
slow-moving  or  quiescent  in  programs 
of  the  Corps  of  Engineers  or  other 
Federal  or  State  public  agencies  and  to 
ponds,  lakes  and  drainage  ditches  only 
where  there  is  little  or  no  outflow  of 
water  and  which  are  totally  under  the 
control  of  the  user,  in  or  on  the 
following  food  commodities: 

commodity  ^So^^ 


Avocado  

Cotton,  undelinted  seed  

Fish  

Fmit.  citrus,  group  

Fmit,  pome,  group  

Fmits,  small  

Fmit,  stone,  group  

Gram,  crops  

Grass,  forage  

Hop,  dried  cones  

Nut,  tree,  group  

Shellfish  

Sugarcane,  cane  

Vegetable.  cucurt)it,  group  ... 
Vegetable,  foliage  of  legume, 

group  

Vegetable,  fruiting,  group  


002 

0.02 

0.1 

0.02 

0.02 

002 

0.02 

0.02 

0.1 

0.02 

0,02 

0,1 

0.02 

0.02 

0.1 
0.02 


Commodity 


Parts  per 
million 


Vegetables,  leafy  0,02 

Vegetable,  root  and  tuber,  group  0.02 

Vegetables,  seed  and  pod  0  02 

(ii)  Where  tolerances  are  established 
at  higher  levels  from  other  uses  of 
diquat  on  the  subject  crops,  the  higher 
tolerances  applies  also  to  residues  of  the 
aquatic  uses  cited  in  this  paragraph. 

(3)  Tolerjinces  are  established  for  the 
plant  growth  regulator  diquat  [6,7- 
dihydrodipyrido  (l,2-a:2' ^,1'  4-c) 
pyrazinediium]  derived  from 
application  of  the  dibromide  salt  and 
calculated  as  the  cation  in  or  on  the 
following  food  commodities: 


Commodity 


Parts  per 
million 


Bananas 
Coffee  ... 


005 
005 


(4)  There  are  no  U.S.  registrations  as 
of  December  6,  1995. 

(5)  A  tolerance  of  0.5  part  per  million 
is  established  for  residues  of  diquat  in 
potato,  granules/flakes  and  potato, 
chips. 

(6)  A  tolerance  regulation  of  1.0  part 
per  million  (ppm)  is  established  for 
residues  of  the  desiccant  diquat  (6.7- 
dihydrodipyrido  (1 ,2-a:2  ^  4,1 1  4-c) 
pyrazinediium]  derived  from 
application  of  the  dibromide  salt  and 
calculated  as  the  cation,  in  processed, 
dried  potato  waste. 

(b)  Section  18  emergency  exemptions. 
(Reserved] 

(c)  Tolerances  with  regional 
registrations.  [Reserved] 

(d)  Indirect  or  inadvertent  residues. 
[Reserved] 

8.  By  revising  §  180.227  to  read  as 
follows 

§  180.227    Dicamba;  tolerances  for 
residues. 

(a)  General.  (1)  Tolerances  are 
established  for  the  combined  residues  of 
the  herbicide  dicamba  (3,6-dichloro-o- 
anisic  acid)  and  its  metabolite  3,6- 
dichloro-5-hydroxy-o-  anisic  acid  in  or 
on  the  food  commodities  as  follows: 


Bariey,  grain  

Barley,  hay 

Barley,  straw 

Com,  field,  forage 
Com,  field,  stover 

Com.  fodder 

Com.  forage 

Com,  gram  

Com.  pop,  stover  . 

Cottonseed  

Cottonseed,  meal 


6.0 
2.0 
150 
3.0 
3.0 
0,5 
0.5 
05 
30 
5.0 
5.0 


Commodity 


Parts  per 

million 


Crop  Group  17  (grass,  forage, 
fodder  and  hay) 

Grass,  forage 

Grass,  hay  

Millet,  proso.  gram  

Millet,  proso.  straw  

Oats,  forage 

Oats,  grain  

Oats,  hay  

Oats,  straw  

Sorghum,  fodder 

Sorghum,  forage  

Sorghum,  grain  

Sugarcane  

Sugarcane,  fodder 

Sugarcane  forage  

Sugarcane  molasses  

Wheat,  forage  

Wheat,  gram  

Wheat,  hay  

Wheat,  straw 


125.0 

200,0 

0.5 

0.5 

800 
05 

200 
0.5 
3.0 
3.0 
3.0 
0.1 
0.1 
01 
2.0 

800 
20 

20  0 

30  0 


(2)  Tolerances  are  established  for  the 
combined  residues  of  the  herbicide 
dicamba  (3.6-dichloro-o-anisic  acid)  and 
its  metabolite  3.6-dichloro-2- 
hydroxybenzoic  acid  in  or  on  the  food 
commodities  as  follows: 


Commodity 


Parts  per 

million 


Asparagus       , 

Cattle,  fat  

Cattle,  kidney  .. 

Cattle,  liver 

Cattle,  mbyp  ... 
Cattle,  meat  .... 

Goats,  fat  

Goats,  kidney  .. 

Goats,  liver  

Goats,  mbyp  ... 
Goats,  meat  .... 

Hogs,  fat  

Hogs,  kidney  ... 

Hogs,  liver 

Hogs,  mbyp  .... 

Hogs,  meat  

Horses,  fat  

Horses,  kidney 
Horses,  liver  ... 
Horses,  mbyp  . 
Horses,  meat  .. 

Milk  

Sheep,  fat  

Sheep,  kidney  . 

Sheep,  liver 

Sheep,  mbyp  .. 
Sheep,  meat 


40 
0.2 
15 
1  5 
02 
02 
02 
1  5 
1  5 
02 
0.2 
0.2 
1.5 
1  5 
02 
02 
02 
1.5 
1.5 
0.2 
0.2 
03 
0.2 
15 
15 
02 
02 


(3)  Tolerances  are  established  for  the 
combined  residues  of  dicamba  (3.6- 
dichloro-o-anisic  and  its  metablites  3.6- 
dichloro-5-hydroxy-o-anisic  acid  and 
3.6-dichloro-2-hydroxybenzoic  acid  in 
or  on  the  food  commodities  as  follows: 


Commodity 


Parts  per 
million 


Aspirated  gram  fractions 
Soybean,  hulls  


51000 

130 
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---   -    - 

Commodity                         ^^^,1^' 

Soybean,  seed 100 

(b)  Section  18  emurgency  exemptions. 
I  Reserved) 

(c)  Toleninces  with  regional 
registrations  [Reserved! 

(d)  Indirect  or  inadvertent  residues 
[Reserved] 

9.  By  revising  «)  180.259  to  read  as 
follows: 

§  180.259    Proparglte;  tolerances  for 
reskJiMS. 

(a)  General  Tolerances  are 
established  for  residues  of  the  pestic:ide 
propargite  (2-(p-ffrf-butylphenuxy) 
cyclohexyl  2-propynyl  sulfite)  in  or  on 
the  following  food  commodities 


Commodity 


Almonds  

Almonds,  hulls  

Beans,  dry  

Cattle,  tat  

Cattle,  mbyp     

Cattle,  meal     

Citrus  pulp,  dried      

Com  fodder    

Com,  forage    

Corn   grain        

Cottonseed       

Eggs         

Goats  fat  

Goals,  mbyp     

Goats,  meat     

Grapefruit  

Grapes       

Hogs,  fat  

Hogs,  mbyp ,..., 

Hogs,  meat       

Hops  

Hops,  dried       

Horses  fat       

Horses,  mbyp  

Horses   meat    

Lemons  

Milk,  fat  (0  08  ppm  in  milk) 
Mint 

Nectannes 

Oranges    

Peanuts  ...,....,.> 

Peanuts,  forage  

Peanuts,  hay    

Peanuts,  hulls  

Poultry,  fat       

Poultry,  mbyp  

Poultry,  meal    

Potatoes 

Sheep,  fat  

Sheep,  mbyp    

Sheep,  meat     , 

Sorghum,  fodder    

Sorghum,  forage    

Sorghum,  gram  

Tea.  dried  

Walnuts    


Parts  per 
million 


0  1 

55 
02 
01 
0  1 
0  1 

40 

10 

10 
0  1 
0  1 
0  1 
0  1 
0  1 
0  1 
5 

10 
0  1 
0  1 
0  1 

15 

30 
0  1 
0  1 
0  1 
5 
2 

50 
4 
5 
0  1 

10 

10 

10 
01 
01 
0  1 
0  1 
0  1 
0  1 
01 

10 

10 

10 

10 
0  1 


(b)  Section  18  enwrgencv  exemptions. 
(Reserved! 

(c)  Tolerances  v\ith  regional 
registrations  Tolerances  with  regional 


registration,  as  defined  in  §  180.1(n).  are 
established  for  residues  of  propargite  in 
or  on  the  following  raw  agricultural 
commodities: 


Commodity 


Parts  per 
million 


Corn,  sweet,  kemal  plus  cob 
with  husks  removed 


01 


(d)  Indirect  or  madvertent  residues 
[Reserved] 

10.  By  revising  §  180.269  to  read  as 
follows: 

§  180.269    Aldlcarb;  tol*rancM  for 
rasidiMS. 

(a)  General  Tolerances  are 
established  for  combined  residues  of  the 
insecticide  and  nematocide  aldicarb  (2- 
methyl-2-(methylthio)propionaldehyde 
f>(methylcarbamoyl)  oxime  and  its 
cholinesterase-inhibiting  metabolites  2- 
methyl  2-(methylsulfinyl) 
propionaldehyde  f>-(methylcarbamoyl) 
oxime  and  2-methyl-2-(methylsulfonyl) 
propionaldehyde  r)-(methylcarbamoyl) 
oxime  in  or  on  the  following  food 
commodities: 

o^».~.~4;fc  Parts  per 

Commodity  ^^^^^ 


tops 


Beans  (dry) 
Beets,  sugar 
Beets,  sugar 

Cattle  fat        

Cattle,  mbyp  

Cattle  meat 
Citrus  pulp,  dned    . 

Cotfee  beans  

Cottonseed     

Cottonseed  hulls   . 

Goats,  fat        

Goats,  mbyp  

Goats,  meat    

Grapefruits      

Hogs,  fat        

Hogs,  mbyp    

Hogs  meal     

Horses,  fat      

Horses,  mbyp  

Horses  meat  

Lemons  

Limes       .' 

Milk         

Oranges    

Peanuts 

Pecans     

Potatoes   

Sheep  fat        

Sheep  mbyp  

Sheep,  meat  

Sorghum  bran  

Sorghum   fodder 

Sorghum   grain  

Soyt)eans       

Sugarcane  .. 

Sugarcane  fodder 
Sugarcane,  forage 
Sweet  potato 


0  1 

0  05 

1 

0  01 

0  01 

0  01 

06 

0  1 

0  1 

03 

001 

001 

0  01 

03 

0  01 

0  01 

001 

001 

0  01 

0  01 

03 

03 

0  002 

03 

005 

05 

1 

001 

001 

001 

05 

05 

02 

0  02 

0  02 

01 

01 

0  1 


(c)  Tolerances  wth  regional 
registrations.  [Reserved] 

(d)  Indirect  or  inadvertent  residues. 
IReserved! 

11.  By  revising  §  180.300  to  read  as 
follows: 

§  180.300     EtfMphon;  tolerance*  for 
residues. 

(a)  General  Tolerances  are 
established  for  residues  of  the  plant 
regulator  ethephon  [(2-chloroethyl) 
phosphonic  acid]  in  or  on  food 
commodities  as  follows: 


Commodity 

Apples  

Barley,  bran 
Barley,  gram 
Barley,  pearled  barley 
Barley,  straw 

Blackbemes  

Bluetiemes   

Cantatoupes 

Cattle,  tat     

Cattle,  mbyp  

Cattle,  meal  

Chemes        

Cotfee  beans  

Cottonseed  

Cranberries  

Cucumbers  

Fig 

Goat,  tat 

Goats,  mbyp  

Goats  meat  

Grapes  

Hogs,  fat       

Hogs,  mbyp  

Hogs,  meat    

Horses  fat    

Horses,  mbyp  

Horse,  meat  

Nut,  macadamia    , 

Milk  

Peppers        

Pineapple  

Pumpkin  

Raisin  

Sheep,  fat     

Sheep,  mbyp  

Sheep,  meat  

Sugarcane  molasses  . 

Tomato  

Walnuts        

Wheat  bran  

Wheat,  gram  

Wheat,  middlings  

Wheat,  shorts      

Wheat,  straw 


Parts  per 

million 

5 

50 

20 

50 

100 

30 

20 

2 

0  1 

01 

01 

10 

0  1(N) 

20 

5 

01 

5 

0  1 

01 

0  1 

20 

0  1 

01 

0  1 

0  1 

01 

0  1 

05 

01 

30 

2 

0  1 

12 

01 

01 

0  1 

1  5 

2 

05 

5.0 

2.0 

50 

5.0 

100 

(b)  Section  18  emergency  exemptions. 
[Reserved! 


(b)  Section  18  emergency  exemptions. 
[Reserved] 

(c)  Tolerances  with  regional 
registrations.  A  tolerance  with  regional 
registration,  as  defined  in  §  180. l(n),  of 
0.1  part  per  million  is  established  for 
residues  of  the  plant  regulator  ethephon 
[(2-chloroethyl)phosphonic  acid!  in  or 
on  the  food  commodity  sugarcane. 

(d)  Indirect  or  inadvertent  residues. 
IReserved] 
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12.  By  revising  §  180.342  to  read  as 
follows: 


Commodity 


§180.342 
residues. 


Chloropyrtfos;  tolerances  for 


(a)  General.  (1)  Tolerances  are 
established  for  combined  residues  of  the 
pesticide  chlorpyrifos  (O.O-diethyl  O- 
(3,5,6-trichloro-2-pyridyl) 
phosphorothioate  and  its  metabolite 
3,5.6-trichloro-2-pyridinol  in  or  on  the 
following  food  commodities: 


Commodity 


Parts  per  million 


Almonds  

Almonds,  hulls  

Apples 

Beans,  lima  

Beans,  lima,  forage  

Beans,  snap 

Beans,  snap,  forage  

Beets,  sugar,  molasses  .. 
Beets,  sugar,  pulp  (dried) 

Beets,  sugar,  roots  

Beets,  sugar,  tops  

BluetJernes 


Citrus  pulp,  dned  

Citrus  fruits   

Citrus  oil  

Com,  fresh  (inc.  sweet 

K+CWHR)  

Com  oil    

Cranbemes  

Kiwitruit  

Mushrooms  

Onions  (dry  bulb)  

Peppers  

Seed  and  pod  vegetables 

Sorghum,  fodder  

Sorghum,  forage  

Sorghum,  gram  

Sorghum  milling  fractions 

Sunflower,  seeds     

Tomatoes 

Tree  nuts  

Vegetables,  leafy.  Bras- 

sica  (cole) 

Walnuts  


0.2 

12.0 

1.5 

005 

10 

0.05 

10 

150 

5.0 

1.0 

8.0 

2  ppm  (of  which 

no  more  than  1 

ppm  IS 

chlorpyrifos) 

5.0 

1.0 

25,0 

0.1 
30 
1.0 
2,0 
0  1 
0.5 
1.0 
01 
6.0 
1,5 

0.75 
1.5 

0,25 
0,5 
02 

'2.0 
0.2 


'    Of    which    no    more   than    1.0    ppm    is 
chlorpyrifos. 

(2)  Tolerances  are  established  for 
residues  of  the  pesticide  chlorpyrifos 
(O.Odiethyl  0(3.5,6-trichloro-2- 
pyridyl)  phosphorothioate  in  or  on  the 
following  food  commodities: 


Commodity 


Alfalfa,  forage  

Alfalfa,  hay  

Bananas,  whole  

Bananas,  pulp  with  peel  re- 
moved   

Bean,  forage  

Broccoli  

Brussels  sprouts  

Cabbage  

Canebemes  

Cattle,  fat 


Parts  per 
million 


3 
13 
0.1 

0.01 

0.7 

1 

1 

1 

1.0 

0.3 


Parts  per 
million 


Cattle,  meat  and  meat  byprod- 
ucts   

Cauliflower  

Cherries  

Chinese  cabbage 

Com,  field,  grain  

Com,  forage  and  fodder 

Cottonseed  

Cucumbers  

Eggs 

Figs  

Goats,  fat  

Goats,  meat  and  meat  byprod- 
ucts   

Hogs,  fat  

Hogs,  meat  and  meat  byprod- 
ucts   

Horses,  meat,  fat,  and  meat  by- 
products   

Legume  vegetables,  succulent  or 
dried  (except  soytjeans)  

Milk,  tat  

Milk,  whole  

Milling  fractions  (except  flour)  of 
wheat 

Mint,  hay 

Mint  oil  

Nectarines 

Pea  forage  

Peaches  

Peanut  oil 

Peanuts 

Pears  

Plums 

Poultry,  meat,  fat,  and  meat  by- 
products (Inc.  turkeys)  

Pumpkins  

Radishes 

Rutabagas  

Sheep,  fat  

Sheep,  meat  and  meat  byprod- 
ucts   

Soybean  grain  

Soybean  forage  

Strawberries 

Sugarcane  

Sweet  potatoes 

Turnip  greens  

Turnips 

Wheat,  grain  

Wheat,  straw 

Wheat,  forage  


005 

1 

1 

1 

0.05 

6 

02 

0,05 

0.01 

0.01 

0.2 

0.05 
0.2 

0,05 

0.25 

0  05 
0.25 
0.01 

1.5 

0.8 

8 

005 

0.7 

005 

0,4 

0.2 

0.05 

0.05 

01 

0.05 

2 

0.5 

0.2 

005 

0.3 

0.7 

0.2 

0.01 

0.05 

0.3 

1 

0.5 

6 

3 


(3)  Chlorpyrifos  [O.O-diethyl  0-(3,5,6- 
trichloro-2-pyridyl)  phosphorothioate] 
may  be  safely  used  in  accordance  with 
the  following  prescribed  conditions. 

(i)  Application  shall  be  limited  solely 
to  spot  and/or  crack  and  crevice 
treatment  in  food  handling 
establishments  where  food  and  food 
products  are  held,  processed,  prepared 
or  served.  Contamination  of  food  or  food 
contact  surfaces  shall  be  avoided.  Food 
must  be  removed  or  covered  during 
treatment. 

(ii)  Spray  concentration  for  spot 
treatment  shall  be  limited  to  a 
maximum  of  0.5  percent  of  the  active 
ingredient  by  weight.  A  course,  low- 
pressure  spray  shall  be  used  to  avoid 
atomization  or  splashing  of  the  spray. 


(iii)  Paint-on  application  for  spot 
treatment  shall  be  limited  to  a 
maximum  of  2  percent  of  the  active 
ingredient  by  weight. 

(iv)  Crack  and  crevice  treatment  shall 
be  limited  to  a  maximum  of  2  percent 
of  the  active  ingredient  by  weight. 
Equipment  capable  of  delivering  a  pin- 
stream  of  insecticide  shall  be  used. 

(v)  Application  via  adhesive  strips 
shall  contain  a  maximum  of  10%  by 
weight  of  the  controlled-release  product 
in  food-handling  establishments  where 
food  and  food  products  are  held, 
processed,  prepared,  or  served.  A 
maximum  of  36  strips  (or  5.15  grams  of 
chlorpyrifos)  is  to  be  used  per  100 
square  feet  of  floor  space.  The  strips  are 
not  to  be  placed  in  exposed  areas  where 
direct  contact  with  food,  utensils,  and 
food-contact  surfaces  would  be  likely  to 
occur. 

(vi)  To  assure  safe  use  of  the 
insecticide,  its  label  and  labeling  shall 
conform  to  that  registered  by  the  U.S. 
Environmental  Protection  Agencv,  and 
it  shall  be  used  in  accordance  with  such 
label  and  labeling, 

(4)  A  tolerance  of  0.1  part  per  million 
is  established  for  residues  of 
chlorpyrifos,  per  se,  in  or  on  all  food 
items  (other  than  those  already  covered 
by  a  higher  tolerance  as  a  result  of  use 
on  growing  crops)  in  food  service 
establishments  where  food  and  food 
products  are  prepared  and  served,  as  a 
result  of  the  application  of  chlorpyrifos 
in  microencapsulated  form. 

(i)  Application  of  a 
microencapsulated  product  shall  be 
limited  solely  to  spot  and/or  crack  and 
crevice  treatment  in  food  handling 
establishments  where  food  and  food 
products  are  prepared  and  served.  All 
treatments  shall  be  applied  in  such  a 
manner  as  to  avoid  contamination  of 
food  or  food  contact  surfaces. 

(ii)  Spray  concentrations  shall  be 
limited  to  a  maximum  of  0.5  percent  of 
the  active  ingredient  by  weight. 

(iii)  For  crack  and  crevice  treatment, 
equipment  capable  of  delivering  a  pin 
stream  of  spray  directly  into  cracks  and 
crevices  or  capable  of  applying  small 
amounts  of  insecticide  into  cracks  and 
crevices  shall  be  used. 

(iv)  For  spot  treatment,  an  individual 
spot  shall  not  exceed  2  square  feet. 

(v)  To  assure  safe  use  of  the 
insecticide,  its  label  and  labeling  shall 
conform  to  that  registered  by  the  US, 
Enviromnental  Protection  Agency,  and 
it  shall  be  used  in  accordance  with  such 
label  and  labeling. 

(b)  Section  18  emergency  exemptions. 
[Reserved! 

(c)  Tolerances  with  regional 
registrations,  (l)  Tolerances  with 
regional  registration,  as  defined  in 
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§  180.1(n).  are  established  for  the 
combined  residues  of  chlorpyrifos  and 
its  metabolite  3,5.6-trichloro-2-pyridinol 
in  or  on  the  following  food 
commodities: 


Commodity 


Asparagus 
Dates  

Grapes  

Leeks  


Pans  per 
million 


50 

0  5  (of 

which  no 

more  than 

0  3  ppm  IS 

chtorpyrilos) 

0.5 

0  5  (of 

which  no 

more  than 

0  2  ppm  IS 

chlorpynfos) 


(2)  Tolerances  with  regional 
registration,  as  defined  in  §  180.1(n),  are 
established  for  residues  of  the  pesticide 
chlorpyrifos  (O.O-diethyl  C>-(3,5,6- 
trichloro-2-pyTidyl)phosphorothioate)  in 
or  on  the  following  food  commodities: 


Commodity 

Parts  per 
million 

Cherimoya                

005 

Feijoa  (pineapple  guava) 

0  05 

Sapote         

005 

(d)  Indirect  or  inadvertent  residues 
[Reserved) 

13.  By  revising  §  180.349  to  read  as 
follows: 

f  180.349    Fenamiphos;  tolerances  for 
residues. 

(a)  General.  (1)  Tolerances  are 
established  for  the  combined  residues  of 
the  nematocide  Fenamiphos  (ethyl  3- 
methyl-4-(methylthio)phenyl  (1- 
methylethyl)  phosphoramidate)  and  its 
cholinesterase  inhibiting  metabolites 
ethyl  3-methyl-4-(methylsulfinyl)phenyl 
(1-  methylethyllphosphoraraidate  and 
ethyl  3-methyl-4- 

(methylsulfonyl)phenyl  ( 1  -methylethyl) 
phosphoramidate  in  or  on  the  following 
food  commodities: 


T 


Commodity 


Parts 

per 

million 


Apples     

Bananas   

Bmssels  sprouts 

Cabbage  

Cherries  

Citrus,  0(1 

Citms  pulp,  dried 

Cottonseed  

Eggplant  

Garlic  

Grapefruit  

Grapes    

Lemons  

Limes  


025 
0  10 
010 
010 
025 
250 
25 
0  05 
0  1 
050 
060 
0  10 
0.60 
060 


Commodity 


Parts 

per 

million 


OKra         

Oranges    

Peacties  

Peanuts  

Pineafjples  

Pineapples,  bran 

Raisins         

Raspt^emes  

Strawtjemes  

Tangennes    


030 
060 
025 
0  02 
030 
10.0 
03 
01 
06 
060 


(2)  Tolerances  are  established  for  the 
combined  residues  of  the  nematocide 
Fenamiphos  (ethyl  3-raethyl-4- 
(methylthio)phenyl  (1- 
methylethyllphosphoramidate)  and  its 
cholinesterase-inhibiting  metabolites 
ethyl  3-methyl-4-(methylsulfinyl)phenyl 
(1-  methylethyUphosphoramidate,  ethyl 
3-methyl-4-(methylsulfonyl)phenyl  (1- 
methylethyUphosphoramidate,  ethyl  3- 
methyl-4-(methylthio)phenyl 
phosphoramidate,  ethyl-4- 
{methylsulfinyljphenyl 
phosphoramidate,  and  ethyl  3-methyl-4- 
(methyl-sulfonyl)phenyl 
phosphoramidate  in  or  on  the  following 
raw  agricultural  meat  commodities: 


Commodity 


Parts  per 
million 


Cattle,  fat    . 
Cattle,  meat 
Cattle  (mbyp)  . 
Goats,  fat        . 
Goats,  meat     . 
Goats  (mbyp)  . 

Hogs,  fat    

Hogs,  meat     .. 
Hogs  (mbyp) 
Horses,  fat       . 
Horses,  meat  . 
Horses  (mbyp) 

Milk     

Sheep,  fat  

Sheep,  meat    . 
Stieep  (mbyp) 


005 
0.05 
0  05 
005 
005 
005 
005 
0.05 
005 
005 
005 
005 
001 
005 
0  05 
005 


(b)  Section  18  emergency  exemptions. 
[Reserved] 

(c)  Tolerances  ^^^th  regional 
registrations.  Tolerances  with  regional 
registration,  as  deBned  in  §  180.1(n),  are 
established  for  the  combined  residues  of 
Fenamiphos  (ethyl  3-methyl-4- 
(methylthio)phenyl  (1-methylethyl) 
phosphoramidate)  and  its 
cholinesterase-inhibiting  metabolites 
ethyl  3-methyl-4-(methylsulfinyl)phenyl 
(1-methylethyl)  phosphoramidate  and 
ethyl  3-methyl-4- 

(methylsulfonyl)phenyl  (1-methylethyl) 
phosphoramidate  in  or  on  the  following 
raw  agricultural  commodities: 


Commodity 


Parts  per 
mlllk>n 


Asparagus 

Beets,  garden,  roots 

Beets,  garden,  tops 

Bok  choy   

Kiwifruit       

Peppers.  non-t)ell  ... 


0.02 
1.5 
1.0 
0.5 
0.1 
0.6 


(d)  Indirect  or  inadvertent  residues. 
[Reserved] 

14.  By  revising  §  180.359  to  read  as 
follows: 

f  180.359    Methoprene;  tolerances  for 


(a)  General.  (1)  Tolerances  are 
established  for  residues  of  the  insect 
growth  regulator  methoprene  (isopropyl 
[E,E)- 1 1  -methoxy-  3,7.11  -trimethy  1-2 ,4- 
dodecadienoate)  in  or  on  the  following 
food  commodities: 


Commodity 


Parts  per 
million 


Barley 

Buckweat  

Cattte,  tat  

Cattle,  meat  

Cattle,  meat  tjyproduds  

Cereal  gram  milled  fractions  (ex- 
cept fk3ur  and  rice  hulls)  

Com  (except  popcom  and 
sweetcom) 

Eggs 

Goats,  fat  

Goats,  meat  

Goats,  meat  byproducts  

Hogs,  fat  

Hogs,  meat  

Hogs,  meat  byproducts  

Horses,  fat    

Horses,  meat  

Horses,  meat  byproducts  

Milk   

Millet     

Mushrooms  

Oats  

Peanuts 

Poultry,  fat  

Poultry,  meat  

Poultry,  meat  byproducts 

Rk»   

Rk»  hulls  

Rye  

Sheep,  fat  

Sheep,  meat    

Sheep,  meat  byproducts  

Sorghum  (mlk>)  

Wheat  


5.0 
5,0 

1.0 
0.1 
01 

10 

5.0 
0.1 
1.0 
0.1 
0.1 
10 
0  1 
01 
10 
01 
0.1 
0.1 
5.0 
1.0 
5.0 
2.0 
10 
0.1 
0.1 
5.0 
25 
5.0 
1.0 
0.1 
0  1 
5.0 
5.0 


(2)  Methoprene  (isopropyl  (£^-11- 
methoxy-3.7.11-  trimethyl-2.4- 
dodecadienoate)  may  be  safely  used  in 
accordance  with  the  following 
prescribed  conditions: 

(i)  It  is  used  in  the  form  of  mineral 
and/or  protein  blocks  or  other  feed 
supplements  in  the  feed  of  cattle  at  the 
rate  of  22.7  to  45.4  milligrams  per  100 
pounds  of  body  Wi  'ght  per  month. 
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(ii)  It  is  used  to  prevent  the  breeding 
of  hornflies  in  the  manure  of  treated 
cattle. 

(iii)  To  ensure  safe  use  of  the 
pesticide,  the  label  and  labeling  of  the 
pesticide  formulation  containing  this 
pesticide  shall  conform  to  the  label  and 
labeling  registered  by  the  U.S. 
Environmental  Protection  Agency. 

(b)  Section  18  emergency  exemptions. 
[Reserved] 

(c)  Tolerances  with  regional 
registrations.  [Reserved] 

(d)  Indirect  or  inadvertent  residues. 
[Reserved] 

15.  By  revising  §  180.362  to  read  as 
follows: 

§  1 80.362    Hexakis  (2-n)ethyi-2- 
phenylpropyl)distannoxar>e;  tolerances  for 
residues. 

(a)  General.  Tolerances  are 
established  for  the  combined  residues  of 
the  insecticide  hexakis[2-methyl-2- 
phenylpropyl]  distannoxane  and  its 
organotin  metabolites  calculated  as 
hexakis[2-methyl-2-phenylpropyl] 
distaxmoxane  in  or  on  the  following 
food  commodities: 


Commodity 


Parts  per 
million 


Almonds  

Almonds,  hulls  ... 

Apples  

Cattle,  fat  

Cattle,  mbyp  

Cattle,  meat  

Chernes,  sour  .... 
Chernes,  sweet  .. 

Citrus  fruits   

Citrus  oil     

Citrus  pulp,  dned 

Cucumt)ers  

Eggplant 

Eggs 

Goats,  fat  

Goats,  mbyp  

Goats,  meat  

Grapes  

Hogs,  fat  

Hogs,  mbyp  

Hogs,  meat  

Horses,  fat  

Horses,  mbyp  .... 

Horses,  meat  

Milk  fat  

Papayas  

Pecans  

Peaches  

Pears  

Plums 

Poultry,  fat  

Poultry,  mbyp 

Poultry,  meat  

Pmnes  

Pmnes.  dned  

Raisins  

Sheep,  fat  

Sheep,  mbyp  

Sheep,  meal  

Stra«vt)ernes 

Walnuts  


0.5 

80.0 

15.0 

0.5 

0.5 

0.5 

6.0 

6.0 

20.0 

140.0 

100.0 

4.0 

60 

0.1 

0.5 

0.5 

0.5 

5.0 

0.5 

0.5 

0.5 

0.5 

0,5 

05 

0.1 

2.0 

0.5 

10.0 

15.0 

4.0 

0.1 

0.1 

0.1 

4.0 

20.0 

20.0 

0.5 

0.5 

0.5 

10.0 

0.5 


(b)  Section  1 8  emergency  exemptions. 
[Reserved] 

(c)  Tolerances  with  regional 
registrations.  Tolerances  with  regional 
registration  are  established  for  residues 
of  the  insecticide  hexakis  [2-methyl-2- 
phenylpropyl]  distannoxane  and  its 
organotin  metabolites  calculated  as 
hexakis  [2-methyl-2-phenylpropyl] 
distannoxane  in  or  on  the  food 
commodities: 


Commodity 


Parts  per 
million 


Raspberries 


10.0 


(d)  Indirect  or  inadvertent  residues. 
[Reserved] 

16.  By  revising  §  180.367  to  read  as 
follows: 

§180.367    n-Octyl 

bicycloheptenedicart>oximide;  tolerances 
for  residues. 

(a)  General.  (1)  Tolerances  cire 
established  for  residues  of  the 
insecticide  n-octyl  bicycloheptene- 
dicarboximide,  resulting  from  dermal 
application,  in  food  commodities  as 
follows: 

Commodity  ^So^^ 


Cattle,  fat  .. 
Goats,  fat  .. 
Hogs,  fat  ... 
Horses,  fat 

Milk,  fat  

Sheep,  fat  . 


0.3 
0.3 
0.3 
0.3 
0,3 
0.3 


(2)  iV-octylbicycloheptene 
dicarboximide  may  be  safely  used  in 
accordance  with  the  following 
prescribed  conditions: 

(i)  It  is  used  in  combination  with 
piperonyl  butoxide  and  pjTethrins  for 
insect  control  in  food-processing  and 
food-storage  areas,  provided  that  the 
food  is  removed  or  covered  prior  to  such 
use. 

(ii)  Residues  in  food  resulting  from 
the  use  described  in  paragraph  (a)(2){i) 
of  this  section  shall  not  exceed  10  parts 
per  million  of  N-  octylbicycloheptene 
dicarboximide,  10  parts  per  million  of 
piperonyl  butoxide,  and  1  part  per 
million  of  pyrethrins. 

(iii)  To  assure  safe  use  of  the 
pesticide,  its  label  and  labeling  shall 
conform  to  that  registered  with  the  U.S. 
Environmental  Protection  Agency  and  it 
shall  be  used  in  accordance  with  such 
label  and  labeling. 

(b)  Section  1 8  emergency  exemptions. 
[Reserved] 

(c)  Tolerances  with  regional 
registrations.  [Reserved] 

(d)  Indirect  or  inadvertent  residues. 
[Reserved] 


17.  By  revising  §  180.382  to  read  as 
follows: 


§180.382 
residues. 


Triforlne;  tolerances  for 


(a)  General.  Tolerances  are 
established  for  residues  of  the  fungicide 
triforine  (iV,N-[l,4- 
piperazinediylbis(2 ,2 ,2- 
trichloroethylidene)]bis[formamide])  in 
or  on  the  following  food  commodities: 


Commodity 


Parts  per 
million 


Almond  hulls  

Almond  (nutmeats) 

Apples  

Apncots  

Bell  peppers 

Bluet)erries 

Cantaloupes 

Cherries  

Cranbemes  

Cucumbers  

Eggplant 

Hops,  dried  

Hops,  spent  

Nectannes 

Peaches  

Plums 

Prunes  (fresh) 

Strawberries 

Watennelon  


020 

001 

0.01 

8.0 

50 

1 

1,0 

30 

.1 

.5 

1  0 

60 

60 
80 
80 
30 
3,0 
20 
10 


(b)  Section  18  emergency  exemptions 
[Reser\'ed] 

(c)  Tolerances  \\ith  regional 
registrations.  Tolerances  with  regional 
registration  are  established  for  residues 
of  the  fungicide  triforine  (.V..V'  4-[l.4- 
piperazinediylbis  (2,2,2- 
trichloroethylidene)[bis  (formamide))  in 
or  on  the  following  food  commodities: 


Commodity 


Parts  per 
million 


Asparagus 


0  01 


(d)  Indirect  or  inadvertent  residues. 
[Reserved] 

18.  By  revising  §  180.396  to  read  as 
follows: 

§  180.396    Hexazinone;  tolerances  for 
residues. 

(a)  General.  Tolerances  are 
established  for  combined  residues  of  the 
herbicide  hexazinone  (3-cyclohexyl-6- 
(dimethylamino)-l-methyi-l,  3,  5- 
triazine-2,4(lH,3H)-dione)  and  its 
metabolites  (calculated  as  hexazinone) 
in  or  on  the  following  food 
commodities: 


Commodity 


Parts  per 
million 


Alfalfa  green  forage 

Alfalfa  hay  

Bluet)erries 

Cattle,  fat  

Cattle,  mbyp  


20 
8.0 
0.2 
01 
0.1 
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Commodity 

Parts  per 
million 

Cattle,  meat  

Goats  tat       

01 
0  1 

Goats,  mbyp    

Goats  meat          

01 
0  1 

Grasses  pasture    

10 

Grasses  range        

10 

Hogs,  tat               

0  1 

Hogs,  mbyp    

Hoas  meat       

0  1 
0  1 

Horses,  fat     

0  1 

Horses,  mbyp  

Horses,  meat  

Milk                                

0  1 
0  1 
0  1 

Pineapple  (whole  fruit)   

05 

Sheep,  fat      

0  1 

Sheep  mbyp    

0  1 

Sheep,  meat    

0.1 

(h)  Suction  18  emeqipnry  exemptions 
(Re.served) 

(c)  Tolemnces  with  regional 
refiistrations  A  toioranct^  with  rugionaJ 
registrati(jn,  as  defined  in  *»  180. l(n)  and 
which  excludes  use  of  hexazincino  on 
sugarcane  in  Fkirida,  is  established  for 
combined  residues  of  the  herbicidt^ 
hexazinone  (3-cvcl()hexyl-6- 
(dimethvamin())-l-methvl- 1.3.5- triazine- 
2,4(1  H,3//)-dii)nel  and  its  metabolites 
(calculated  as  hexazinone)  in  or  on  the 
following  food  commodities: 


Commodity 

Paris  per 
million 

Sugarcane                       

02 

Sugarcane  molasses      

50 

(d)  Indirect  nr  inadvertent  residues 
[Reserved] 

19.  Bv  revising  *»  IHO  40M  to  read  as 
follows: 

§180.409     Pirimiphos-methyl;  tolerances 
for  rssiduas. 

(a)  (ienenil  { 1 )  Tolerant:es  are 
established  for  the  combined  residues  of 
the  insei:ticide  pirimiphos-methvl.  f>-|2 
diethvlamino-fi-rnethvl-4-pvriinidinvl) 
n.C>-dimethvl  phosphorothioate.  the 
metabolite  f  >-l2-ethylamino  h-methvl- 
pyrimidin-4-yl)  0,0-di methyl 
phosphorothioate  and,  in  free  and 
conjugated  form,  the  metabolites  2- 
diethylamino-t)-methvl-pvrimidin-4i)l), 
2-ethylamino-6-methvl-pvrimidin-4  ol, 
and  2-amino-ti-methvl-pvrimidin-4-i)l  m 
or  on  ths  following  food  commodities: 


Commodity 


Com  _ 

Cattle  fat 

Cattle,  kidney  and  liver 

Cattle,  mbyp     

Cattle,  meat    

Eggs  

Goats,  fat 

Goats,  kidney  and  liver 

Goats,  mbyp  


Parts  per 
million 


80 
02 
20 
02 
02 
05 
02 
20 
02 


Commodity 


Parts  per 
million 


Goats,  meat  

Hogs,  fat  

Hogs,  kidney  and  liver 

Hogs,  mbyp  

Hogs,  meat    

Horses,  tat  

Horses,  kidney  and  liver 

Horses,  mbyp       

Horses,  meat  

Kiwifruit  

Milk,  fat  (0  1  ppm  (N)  in  wfiole 

milk)  

Poultry,  fat    

Poultry,  mbyp „ 

Poultry,  meat  

Sheep,  tat         

Sheep,  kidney  and  liver 

Sheep,  mbyp  

Sheep,  meat 

Sorghum  grain    „ 


0.2 
02 
20 
02 
02 
02 
20 
02 
02 
50 

30 
02 
20 
20 
02 
20 
0.2 
0.2 
80 


(2)  Tolerances  are  established  for  the 
combined  residues  of  the  insecticide 
pirimiphos-methyl  (0-l2-diethylamino- 
fi-methvl-4-pvTimidinvl|  CO-dimethvl 
phosphorothioate)  and  its  metabolite  O- 
(2-ethylamino-6-methyl-pyrimidin-4-yl) 
O.Odimethyl  phosphorothioate  and.  in 
free  and  conjugated  forms,  the 
metabolites  2-diethvlamino-6-methvl- 
pvrimidin-4-ol.  2-ethylamino-B-methyl- 
pyrimidin-4-ol,  .ind  2-amino-6-methyl- 
pvrimidin-4-ol  in  or  on  the  following 
food  c:ommodities  when  present  therein 
as  a  result  of  application  to  str)red 
grains: 


Food 


Parts  per 
million 


Com     milling     fractions     (except 
flour)    1  40 

Com  oil  I  88 

Sorghum  milling  fractions  (except 
flour)        40 

(3)  A  tolerance  of  8.0  parts  per  million 
is  established  for  residues  of  the 
insecticide  pirimiphos-methvl  ((^|2- 
diethvlamino-6-metlivl-4- 
pvrimidinvl|0,(>-dimelhvl 
phosphorothioate)  and  its  metabolite  ()- 
( 2-ethy  lam  ino-b- methyl- pyrimuii  ne-4- 
yljC'.Odimethylphosphorothioate  and. 
in  free  and  conjugated  forms,  the 
metabolites  2-diethylamino-6-methvl- 
p  vrim  id  in -4 -ol,  2-ethy  lamino-6- methyl - 
pVTimidin-4-ol,  and  2-amino-6- 
methvlpyrimidin-4-ol  in  or  on  the 
processed  commodity  wheat  flour  as  a 
result  of  application  to  stored  wheat 
grain.  There  are  no  U.S.  registrations  for 
use  of  pirimiphos-methvl  on  wh€>at.  as 
of lune  12.  1990 

(b)  Section  18  emerf^encv  exemptions 
I  Reserved  I 

(c)  Toleninces  wth  regional 
registrations  [Reserved] 


(d)  Indirect  or  inadvertent  residues 
[Reserved] 

20,  By  revising  §  180.41 1  to  read  as 
follows: 

§  1 80.41 1     Fluazlfop-butyl ;  totorancas  for 
rssiducs. 

(a)  General  (1)  Tolerances  are 
established  for  residues  of  the  herbicide 
fluazifop-butyl  (#)-2-[4-(5- 
{trifluoromethyl)-2- 

pyridiiiyljoxylphenoxy  propanoic  acid 
(fluazifop).  both  free  and  conjugated  and 
of  {#)-2-[4-[5-{trifluoromethyl)-2- 
pyridinyljoxylphenoxy  propanoate 
(fluazifop-butyl).  all  expressed  as 
fluazifop.  in  or  on  the  following  food 
commodities: 


Commodity 


Parts  per 
million 


Cattle,  fat     

Cattle,  meat  .... 
Cattle,  mbyp  ... 

Cottonseed  

Cottonseed,  oil 
Eggs 

Goats,  fat    

Goats,  meat  .... 
Goats,  mbyp  ... 

Hogs,  fat      

Hogs,  meat  

Hogs,  mbyp  .... 

Horses,  tat  

Horses,  meat 
Horses,  mbyp 
Milk 

Poultry,  fat      . 
Poultry,  meat 
Poultry   mbyp  .. 

Sheep,  fat    

Sheep  meat 
Sheep  mbyp 
SoytJeans 
Soytsean   meal 
Soybean,  oil 


0  05 
05 
05 
1 

02 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 

1.0 

2.0 

20 


(2)  Tolerances  are  established  for 
residues  of  the  resolved  isomer  of 
fluazifop,  (R)-2-l4-][5-(trinuoromethyl)- 
2- pyridinyljoxylphenoxy  I  propanoic 
acid,  both  free  and  conjugated  and  of 
fluazifop-P-butyl.  butyl(R)-2-[4-[[5- 
(trifluoromethyl)-2- 

pyridinyl]oxylphenoxy] propanoate.  all 
expressed  as  fluazifop,  in  or  on  the  food 
commodity: 


Commodity 


Parts  per 
million 


Carrots 
Endive 
Macadamia  nuts 

Onions  (bulb)  

Pecans         

Spinach       

Stone  fruits    

Sweet  potatoes   . 


2.0 

6.0 

0.1 

05 

0.05 

6.0 

005 

0.5 


(b)  Section  18  emergency  exemptions. 
[Reserved] 


•1171R 


fa^c 
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Ri;       Mri       ini    /  Woz-triQcrl'iir       Mt 


9/1       9f»fMl  /  PiiIqc     on/-)     Damilof ir>nc 
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(c)  Tolerances  with  regional 
registrations.  (1)  Tolerances  with 
regional  registration  are  established  for 
residues  of  fluazifop-butyl  (#)-2-[4-[5- 
(trifluoromethyl)-2- 

pyridinyljoxylphenoxy  propanoic  acid 
(fluazifop).  both  free  and  conjugated  and 
of  (#)-butyl-2-[4-[5-(trifluoromethyl)-2- 
pyridinylloxyjphenoxy  propanoate 
(fluazifop-butyl).  all  expressed  as 
fluazifop.  in  or  on  the  following  food 
commodities: 


Commodity 


Parts  per 
million 


Peppers,  tabasco 


1.0 


(2)  Tolerances  with  regional 
registration,  see  §  180.1(n).  are 
established  for  residues  of  the  resolved 
isomer  of  the  herbicide  fluazifop,  (R)-2- 
[4-[[5-(trifluoromethyl)-2-pyridinyl]- 
oxylphenoxyl  propanoic  acid,  both  free 
and  conjugated  and  of  fluazifop-P-butyl. 
butyl[R]-2-[4-[[5-(trifluoromethyl)-2- 
pyridinyljoxyjphenoxy]  propanoate.  all 
expressed  as  fluazifop.  in  or  on  the  food 
commodities: 


Commodity 

Parts  per 
million 

Asparagus 

30 
01 
05 

Coffee  

Rhubarb  

(d)  Indirect  or  inadvertent  residues. 
[Reserved] 

21.  By  revising  §  180.413  to  read  as 
follows: 

§  180.413    Imazalll;  tolerances  for  residues. 

(a)  General.  (1)  Tolerances  are 
established  for  the  combined  residues  of 
the  fungicide  imazalil  l-[2-(2,4- 
dichlorophenyl)-2-(2- 
propenyloxy)ethyl]-lf/-imidazole  and 
its  metabolite  l-(2.4-dichlorophenyl)-2- 
(iH-imidazole-l-yl)-l-ethanol  in  or  on 
the  following  food  commodities: 


Commodity 


Bananas  (Whole)  

Bananas  (Pulp) 

Barley,  gram  

Barley,  straw 

Citrus  tmit  (POST-H) 

Citrus  oil 

Citrus  pulp  (dned)  

Cottonseed  

Wheat,  forage  

Wheat,  grain  

Wheat,  straw 


Parts  per 

million 

300 

0.20 

0.05 

05 

10.0 

25.0 

250 

0.05 

0.5 

0.05 

0.5 

(2)  Tolerances  are  established  for  the 
combined  residues  of  the  fungicide 
imazalil  l-[2-(2.4-dichlorophenyl)-2-(2- 
propenyloxy)ethyl]-lH- imidazole  and 
its  metabolites  l-(2,4-dichlorophenyl)-2- 
(iH-imidazole-l-yl)-l-ethanol  and  3-[l- 


(2.4-dichlorophenyl)-2-(lH-imidazole-l- 
yl)ethoxyl]-l,2-propane  diol  in  or  on  the 
following  food  commodities: 


Commodity 


Parts  per 
million 


Cattle,  fat  

Cattle,  liver  .  ., 
Cattle,  meat  .. 
Cattle,  mbyp  . 

Goats,  tat  

Goats,  liver  ... 
Goats,  meat  ,. 
Goats,  mbyp  . 

Hogs,  fat  

Hogs,  liver 

Hogs,  meat  ... 
Hogs,  mbyp  .. 
Horses,  fat  .... 
Horses,  liver  .. 
Horses,  meat 
Horses,  mbyp 

Milk  

Sheep,  fat  

Sheep,  liver ... 
Sheep,  meat  ., 
Sheep,  mbyp 


0,01 
0.50 
0,01 
001 
001 
050 
0.01 
0.01 
0.01 
0.50 
0.01 
0.01 
0.01 
0.50 
001 
0.01 
0.01 
0.01 
0.50 
0.01 
0.01 


(b)  Section  18  emergency  exemptions. 
[Reserved] 

(c)  Tolerances  with  regional 
registrations.  [Reserved] 

(d)  Indirect  or  inadvertent  residues. 
[Reserved] 

22.  By  revising  §  180.419  to  read  as 
follows: 

§  1 80.41 9    Chlorpyrifos-metfiyl;  tolerances 
for  residues. 

(a)  General  (1)  Tolerances  are 
established  for  the  combined  residues  of 
the  insecticide  chlorpjTifos-methyl  [O,- 
O. -dimethyl  0-(3.5.6-trichloro-2- 
pyridyl)]  phosphorothioate  and  its 
metabolite  (3,5,6-trichloro-2-p\Tidinol) 
in  or  on  the  following  food 
commodities: 


Commodity 


Parts  per 
million 


Barley,  grain  

Cattle,  fat  

Cattle,  meat  

Cattle,  mbyp  

Eggs 

Goats,  fat  

Goats,  meat 

Goats,  mbyp  

Hogs,  fat  

Hogs,  meat  

Hogs,  mbyp  

Horses,  fat  

Horses,  meat  

Horses,  mbyp  

Milk,  fat  (0.05  ppm  (N)  in  whole 

milk 

Oats,  grain  

Poultry,  fat  

Poultry,  meat  

Poultry,  mbyp 

Rice,  grain  

Sheep,  fat  

Sheep,  meat  


6,0 
0,5 
0.5 
0.5 
0.1 
0.5 
05 
0.5 
0.5 
0.5 
0.5 
0.5 
05 
0.5 

1.25 

6.0 

0.5 

.5 

.5 
6.0 
0.5 
0.5 


Commodity 


Parts  per 

million 


Sheep,  mbyp  ... 
Sorghum,  gram 
Wheal,  gram     . 


05 
60 
60 


(2)  Tolerances  are  established  for  the 
combined  residues  of  the  insecticide 
chlorpvTifos-methyl  [O.-O-  dimethyl-O- 
(3.5.6-trichloro-2-p\Tidyl) 
phosphorothioate  and  its  metabolite 
{3.5.6-trichloro-2-p\Tidinol)  in  or  on  the 
following  food  commodities  when 
present  therein  as  a  result  of  application 
to  stored  grains: 


Food 


Parts  per 

million 


Barley    milling    tractions    (except 

flour)  _ 90 

Oats     milling     tractions     (except 

flour)  130 

Rice     milling     fractions     (except 

flour)  30 

Sorghum  milling  fractions  (except 

flour)  90 

Wheat    milling    tractions    (except 

flour)  30 

(b)  Section  18  emergency  exemptions 
(Reser\'ed] 

(c)  Tolerances  with  regional 
registrations.  [Reser\'ed] 

(d)  Indirect  or  inadvertent  residues. 
(Reserved] 

23.  By  addding  §  180.538  to  read  as 
follows: 

§  180.538    Copper;  tolerances  for  residues. 

(a)  General.  A  tolerance  of  1  part  per 
million  is  established  in  potable  water 
for  residues  of  copper  resulting  from  the 
use  of  the  algicides  or  herbicides  basic 
copper  carbonate  (malachite),  copper 
sulfate,  copper  monoethanolamine.  and 
copper  triethanolamine  to  control 
aquatic  plants  in  reservoirs,  lakes, 
ponds,  irrigation  ditches,  and  other 
potential  sources  of  potable  water. 

(b)  Section  18  emergency  exemptions. 
[Reserved] 

(c)  Tolerances  with  regional 
registrations.  [Reserved] 

(d)  Indirect  or  inadvertent  residues. 
(Reserved] 

24.  By  adding  §  180.539  to  read  as 
follows. 

§  1 80.539    d-Limonene;  tolerances  for 
residues. 

(a)  General.  (1)  The  insectide  d- 
limonene  may  be  safely  used  with  the 
active  ingredients  dihydro-5-pentyl- 
2(3H)-furanone  and  dihydro-5-heptyl- 
2(3H)-furanone  in  insect-repellent 
tablecloths  and  in  insect-repellent  strips 
used  in  food-  or  feed-handling 
establishments. 

(2)  To  assure  safe  use  of  the  insect 
repellent,  its  label  and  labeling  shall 
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conform  to  thrit  registerfni  hv  tho  US 
Hnvironmnntai  Protection  Agency,  and 
it  shall  be  used  in  accordance  with  suih 
label  and  lab«>ling. 

(b)  Sfctinn  IH  rmt'ri^fncvfXf'iiiiitions 
I  Reserved  I 

(c)  ToU'mncfs  with  rc^iiiiiuil 
rfgistrutions  |Reserv(vl| 

(d)  Indirect  or  inadvcrtrnt  rcsidurs 
[Reserved] 

25    Bv  adding  *?  1  HO  ,541)  as  follows 

§  180.540     Fenltrothion;  tolerances  for 
residues. 

(a)  (•encral  A  tolerance  of  30  parts 
per  million,  of  which  no  more  than  15 
parts  per  million  is  O.O-dimethvl  n-(4- 
nitro-/7i-tolvl)  phosphorothioate  or  ().()- 
dimethyl  f>-(4-nitro-/ji-tolyl)  phosphate, 
is  established  for  combined  residues  of 
the  insectic:ide  O.O-diinethvl  C>-(4-nitro- 
/ri-tolvl)  phosphorothioate  and  its 
metabolites  O.O-dimethyl  ()-(4-nitro-/n- 
tolyl)  phosphate  and  ,i-methyl-4- 
nitrophenol  in  wheat  gluten  resulting 
from  postharvt!st  application  of  the 
insecticide  to  stored  wheat  in  Australia 

(b)  Section  If^  emeniencv  exemptions 
(Reserved! 

(c|  Tolerances  with  rey,iontil 
registrations  |  Reserve<l  1 

(d)  Indirect  or  intidvertent  residues 
[Reserved] 

2fi.  Bv  adding  «»  180,541  to  n.-ad  as 
follows: 

§  180.541     Propetamphos;  tolerances  for 
residues. 

(a)  A  tolerance  of  I)  1  part  per  million 
is  established  for  residues  of  the 
insecticide  propetam[)hos  (](e)-|- 
methylethyl  3-[[(ethvlainino| 
methoxvphosphinothiovl[oxv]-2- 
butenoate])  in  food  c:omm()dities 
exposed  to  the  insecticide  during 
treatment  of  food-  or  feed-handling 
establishments 

(1)  Direct  application  shall  be  limited 
solely  to  spot  and/or  crack  and  c:revi(  e 
treatment  in  food-handling 
establishments  where  food  and  food 
products  are  held,  processed,  prt-pared. 
or  served.  Spray  and  dust 
concentrations  shall  be  limited  to  a 
maximum  of  1  percent  ac:tive  ingredient 
For  crack  and  crevice  treatment, 
ecjuipment  capable  of  lielivering  a  dust 
or  a  pin-stream  of  spray  directly  into 
cracks  and  crevices  shall  be  used.  For 
spot  treatment,  a  coarse,  low-pressure 
spray  shall  be  used  to  avoid 
contamination  of  food  or  food-contact 
surfaces. 

(2)  Direct  application  shall  be  limited 
solely  to  spot  and/or  crack  and  crevice 
treatment  in  feed-handling 
establishments  where  fetni  and  feed 
products  are  held,  processed,  prepartnl. 
or  sold.  .Spray  and  dust  concentrations 


shall  be  limited  to  a  maximum  of  1 
percent  active  ingredient.  For  crack  and 
crevice  treatment,  equipment  capable  of 
delivering  a  dust  or  a  pinstream  of  sprav 
directly  into  cracks  and  crevices  shall  be 
us«?d   F'or  spot  treatment,  a  coarse,  low- 
pressure  spray  shall  be  used  to  avoid 
contamination  of  feed  or  feed-contact 
surfaces 

(;j)  To  ensure  safe  use?  of  the 
insecticide,  its  label  and  labeling  shall 
conform  to  that  registered  by  the  US 
Knvironmental  F*rotection  Agency,  and 
it  shall  be  used  in  accf)rdance  with  siK:h 
label  and  labeling 

(b)  Section  IH  emergent  v  exemptions 
[Reserved] 

(c)  Tolerances  with  regional 
registrations  |  Reserved  ] 

(d)  Indirect  or  inadvertent  n'sidues 
[Reserved] 

27   By  adding  t)  180.542  to  read  as 
follows 

§180.542    Sulprofos:  tolerances  for 
residues, 

(a)  Creneral  A  tolerance  of  1  pari  per 
million  is  established  for  residues  of  the 
insecticide  Sulprofos,  Oethvl  f>-[4- 
(inethylthio)-  phenyll  .S-propyl 
phosphorodithioate  and  its 
cbolinesterase-inhibiting  metabolites  in 
cottcmseed  oil  resulting  from 
application  of  the  pesticide  to  growing 
cottim 

(b)  Section  18  emergency  exemptions 
[Reserved] 

(c)  Tolenini  es  vvith  regional 
n'gistrations  [ Reservedl 

(d)  Indirect  or  inadvertent  residues 
(Reservedl 

28.  By  revising  «;)  180.1017  to  read  as 
follows: 

§180.1017    DIatomaceous  earth; 
exemption  from  tfw  requirement  of  a 
tolerance, 

(,i)  Diatomai:eous  earth  is  exempted 
from  the  recjuirement  of  a  tolerance  for 
residues  when  used  in  accordance  with 
goofl  agricultural  pra(  tice  in  pesticide 
formulations  applied  to  growing  crops, 
to  food  commodities  after  harvest,  and 
to  animals. 

(b)  Diatomaceous  earth  may  be  safely 
used  in  accordance  with  the  following 
< onditions   Application  shall  be  limited 
solely  to  spot  and/or  crack  and  c;revice 
treatments  in  food  or  feed  processing 
and  food  or  feed  storage  areas  in 
accordane  with  the  precribed 
conditions: 

( 1)  It  is  used  or  intended  for  use  for 
f:ontrol  of  insects  in  food  or  feed 
processing  and  food  or  feed  storage 
areas:  Pmvided.  That  the  food  or  feed  is 
removed  or  covered  prior  to  such  use. 

(2)  To  assure  safe  use  of  the 
insecticide,  its  label  and  labeling  shall 


conform  to  that  registered  by  the  U.S. 
Environmental  Protecrtion  Agency,  and 
it  shall  be  used  in  accordance  with  such 
label  and  labeling. 

29  By  revising  "^  180  1049  to  read  as 
follows 

§  180.1049    CartXMi  dioxide;  exemption 
from  the  requirement  of  a  tolerance. 

The  insecticide  carbon  dioxide  is 
exempted  from  the  requirement  of  a 
tolerance  when  used  after  harvest  in 
modified  atmospheres  for  stored  insect 
control  on  food  commodities, 

30  By  revising  t)  180  1050  to  read  as 
follows: 

§  180.1050    Nitrogen;  exemption  from  the 
requiren>ents  of  a  tolerance. 

The  insecticide  nitrogen  is  exempted 
from  the  requirements  of  a  tolerance 
when  used  after  harvest  in  modified 
atmospheres  for  stored  product  insect 
control  on  all  food  commodities 

31  By  revising  §  180.1051  to  read  as 
follows: 

§  180.1051  Comt>ustion  product  gas; 
exemption  from  the  requirements  of  a 
tolerance. 

The  insecticide  combustion  product 
gas  is  exempted  from  the  requirements 
of  a  tolerance  when  used  after  harvest 
in  modified  atmospheres  for  stored 
product  insect  control  on  all  food 
commodities  (except  fresh  meat)  with 
the  following  prescribed  conditions. 

(a)  The  insecticide  is  produced  by  the 
controlled  combustion  in  air  of  butane, 
propane,  or  natural  gas.  The  combustion 
equipment  shall  be  provided  with  an 
absorption  type  filter  capable  of 
rt^moving  possible  toxic  impurities, 
through  which  all  gas  used  in  the 
treatment  of  food  shall  pass;  and  with 
suitable  controls  to  insure  that  any 
combustion  products  failing  to  meet  the 
specifications  provided  will  be 
prevented  from  reaching  the  food  being 
treated. 

(b)  The  insecticide  meets  the 
following  specifications: 

(1)  Carbon  monoxide  content  not  to 
exceed  4.5  percent  by  volume. 

(2)  It  is  used  or  intended  for  use  to 
displace  or  remove  oxygen  in  the 
storage  of  food,  except  fresh  meat. 

32.  By  revising  *»  180.1116  to  read  as 
follows: 

§  180.1 1 16    Metarhizlum  anisopliae  strain 
ESF1 ;  exemption  from  the  requirement  of  a 
tolerance. 

(a)  An  exemption  from  the 
requirement  of  a  tolerance  is  established 
for  the  microbial  pest  control  agent 
Metarhizium  anisopliae  strain  ESFl  on 
all  raw  agricultural  commodities  in 
accordance  with  the  following 
prescribed  conditions: 
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(1)  Application  shall  be  limited  solely 
to  placement  of  attractant  stations 
containing  Metarhizium  anisopliae 
strain  ESFl. 

(2)  To  ensure  safe  use  of  the  microbial 
pest  control  agent,  its  label  and  labeling 
shall  conform  to  that  registered  by  the 
U.S.  Environmental  Protection  Agency, 

(b)  An  exemption  from  the 
requirement  of  a  tolerance  is  established 
allowing  the  use  of  the  microbial  pest- 
control  agent  Metarhizium  anisopliae 
strain  ESFl  as  follows: 

(1)  Metarhizium  anisopliae  strain 
ESFl  may  be  present  as  a  residue  in 
food  items  as  a  result  of  application  of 
Metarhizium  anisopliae  strain  ESFl  in 
food-handling  establishments,  including 
food  service,  manufacturing,  and 
processing  establishments  such  as 
restaurants,  cafeterias,  supermarkets, 
bakeries,  breweries,  dairies,  meat- 
slaughtering  and  packing  plants,  and 
canneries  where  food  and  food  products 
are  held,  processed,  and  served. 


(2)  Metarhizium  anisopliae  strain 
ESFl  may  be  present  as  a  residue  in  or 
on  processed  animal  feeds  as  a  result  of 
application  of  Metarhizium  anisopliae 
strain  ESFl  in  feed-handling 
establishments,  including  areas  where 
livestock  and  poultry  feed  is  consumed, 
feed-manufacturing  establishments  and 
feed-processing  establishments  such  as 
stores,  supermarkets,  dairies,  poultry- 
houses,  livestock  barns,  meat- 
slaughtering  and  packing  plants,  and 
canneries,  where  feed  and  feed  products 
are  held,  processed,  sold  and/or 
consumed  by  livestock  or  poultry, 

(c)  With  respect  to  paragraphs  (b)(1) 
and  (2)  of  this  section,  application  of  the 
microbial  pest  control  agent  shall  be 
limited  solely  to  placement  of  attractant 
stations  containing  Metarhizium 
anisopliae  strain  ESFl  in  food-handling 
establishments  or  in  animal  feed- 
handling  establishments,  and  to  ensure 
safe  use  of  the  microbial  pest  control 
agent,  its  label  and  labeling  shall 


conform  to  that  registered  by  the  U.S, 
Environmental  Protection  Agency,  and 
it  shall  be  used  in  accordance  with  such 
label  and  labeling. 

II,  In  part  185: 

PART  185— [AMENDED] 

1,  The  authority  citation  for  part  185 
continues  to  read  as  follows: 

Authority:  21  r,.S.(:.  .!21(ql.  :J4Wdl.  ^nri 
.'i48. 

2.  By  removing  part  185  in  its 
entirety. 

III.  In  part  186: 

PART  186— {AMENDED] 

1.  The  authority  citation  for  part  186 
continues  to  read  as  follows: 

.Authority:  21  \'  S,(„  H2.  )48,  diid  H"l 
2   By  removing  part  186  in  its 

entirety. 

[FR  Doc    00-12'^.^q  Filt'ci  T-2-l-(KI:  H  4=i  dm) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Paru  121  and  135 

[Docket  No.  FAA-2000-7119:  Notice  No.  00- 
03] 

RIN2120-AG89 

Emergency  Medical  Equipment 

agency:  Federal  Aviation 
Administration  (FAA),  DOT 
ACTION:  Notii:e  of  propo.siHl  rult-making 
(NPRM). 

SUMMARY:  This  action  responds  to  the 
Aviation  Medical  Assi.stance  Act  of 
1998  by  proposing  that  air  carrier 
operators  carry  automated  external 
defibrillators  on  large,  passenger- 
carrying  aircraft  and  also  augment 
currently  required  emergency  medical 
kits.  It  would  affect  tho.se  operations  for 
which  at  least  one  flight  attendant  is 
required  and,  if  adopted,  would  require 
instruction  on  the  u.se  of  this 
equipment.  This  proposal  would  modify 
the  regulations  to  include  provisions 
designed  to  provide  the  option  of 
treatment  of  serious  medical  events 
during  flight  time. 

DATES:  Comments  must  be  received  on 
or  before  September  21 .  2000 
ADDRESSES:  C^omments  on  this 
document  should  be  mailed  or  delivered 
in  duplicate,  to:  U.S.  Department  of 
Transportation  Dockets,  Docket  No. 
FAA-2000-7119,  400  Seventh  Street. 
SW.,  Room  Plaza  401,  Washington.  DC 
20590.  Comments  also  may  be  sent 
electronically  to  the  Dockets 
Management  System  (DMS)  at  the 
following  Internet  address:  http:// 
dms.dot.gov/.  Commenters  who  wish  to 
file  comments  electronically,  should 
follow  the  instructions  on  the  DMS  web 
site. 

FOR  FURTHER  INFORMATION  CONTACT:  Judi 
Citrenbaum.  AAM-210.  Aeromedical 
Standards,  Office  of  Aviation  Medicine. 
Federal  Aviation  Administration.  800 
Independence  Avenue.  SW. 
Washington.  EX:  20591.  telephone  (202) 
267-9689. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Comments  relating  to 
the  environmental,  energy,  federalism, 
or  economic  impact  that  might  result 
from  adopting  the  proposals  in  this 
document  are  also  invited.  Substantive 
conunents  should  be  accompanied  by 


cost  estimates.  Comments  must  identify 
the  regulatory  docket  or  notice  number 
and  be  submitted  in  duplicate  to  the 
DOT  Rules  Doc;ket  address  spe<;ified 
above 

All  comments  received,  as  well  as  a 
report  summarizing  each  substantive 
public  contact  with  FAA  personnel 
«;onceming  this  proposed  rulemaking, 
will  be  filed  in  the  docket  The  docket 
is  available  for  public  inspw  tion  before 
and  after  the  comment  closing  date. 

All  comments  received  on  or  before 
the  closing  date  will  be  considered  by 
the  Administrator  before  taking  action 
on  this  propo.sed  rulemaking  Comments 
filed  late  will  be  considered  as  far  as 
possible  without  incurring  expense  or 
delay  The  proposals  in  this  document 
may  be  changed  in  light  of  the 
comments  received 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  document 
must  include  a  pre-addressed.  stamped 
postcard  with  those  comments  on  which 
the  following  statement  is  made: 
"Comments  to  Docket  No.  FAA-2000- 
711 9  "  The  postcard  will  be  date- 
stamped  and  mailed  to  the  commentor. 

Availability  of  NPRMs 

An  electronic  copy  of  this  document 
may  he  downloaded  using  a  modem  and 
suitable  communications  software  from 
the  FAA  regulations  section  of  the 
Fedworld  electronic  bulletin  board 
service  (telephone:  703-321-3.339)  or 
the  Government  Printing  Office  (CiPO) 
electronic  bulletin  board  .service 
(telephone:  202-512-1661) 

Internet  users  may  reach  the  FAA's 
web  page  at  http://www.faa  gov/avr/ 
arm/nprm/nprm.htm  or  the  CPO's 
webpage  at  http://www.access.gpo.gov/ 
nara  for  access  to  recently  published 
rulemaking  documents. 

Any  person  may  obtain  a  copy  of  this 
document  by  submitting  a  request  to  the 
Federal  Aviation  Administration.  Office 
of  Rulemaking.  ARM-1.  800 
Independence  Avenue.  SW.. 
Washington,  DC  20591 .  or  by  calling 
(202)  267-9680.  Communications  must 
identify  the  notice  number  or  docket 
number  of  this  NPRM 

Persons  interested  in  being  placed  on 
the  mailing  list  for  future  rulemaking 
documents  should  request  from  the 
above  office  a  copy  of  Advisory  Circular 
No.  11-2A,  Notice  of  Proposed 
Rulemaking  Distribution  Svstem.  which 
describes  the  application  procedure. 

Issue 

The  Aviation  Medical  Assistance  Act 
(the  Act)  was  introduced  in  the  United 
States  Congress  on  November  6.  1997 
Enacted  April  24,  1998  [Pub.  L   105- 


170,  49  use  44701],  the  Act  dire<:ts  the 
FAA  to  determine  whether  current 
minimum  requirements  for  air  carrier 
crewmember  medical  emergency 
training  and  air  carrier  emergency 
medical  equipment  should  be  modified. 

Typically,  when  in-flight  medical 
events  occur,  airline  passengers  may  be 
assisted  by  crewmembers.  generally 
night  attendants  working  in  the  cabin, 
and  by  other  passengers.  Flight 
attendants  fre(}uently  solicit  the 
voluntary  advice  and  assistance  of 
medically  qualified  passengers,  if  on 
board,  to  assist  with  serious  medical 
events.  A  basic  emergency  medical  kit 
and  a  basic  first-aid  kit  are  required  to 
be  carried  on  board  major  air  carriers 
and  are  available  for  use.  Additionally, 
and  if  available,  ground-based  medical 
advice  may  be  solicited.  If  it  is 
subsequently  recommend«'d  to  divert 
the  flight,  the  pilot  in  command  may 
ele<:t  to  land  the  aircraft 

With  passenger  enplanements 
numbering  over  600  million  in  1998, 
nearly  double  what  they  were  in  the 
early  1980's.  an  increase  in  passengers 
needing  in-flight  medical  assistance  is 
anticipated  for  the  future.  The  overall 
aging  of  the  general  population  is 
expected  to  result  in  a  greater  number 
of  air  carrier  passengers  with  medical 
conditions,  passengers  who  are  more 
likely  to  experience  an  in-fiight  medical 
event. 

The  most  commonly  obser\ed  serious 
in-flight  medical  events  appear  to  be 
cardiac  in  nature,  due  to  chronic  pre- 
existing conditions  or  to  the  sudden 
onset  of  previously  unknown 
conditions.  Reporting  seen  in  various 
medical  journals,  as  well  as  in  the 
popular  press,  reveals  the  following 
about  cardiac  events  in  general: 

•  (Cardiac  arrest  (the  stopping  of 
effective  pumping  of  blood  by  the  heart) 
reportedly  strikes  over  350.000 
Americans  every  year,  typically  those  41 
to  65  years  old. 

•  The  most  common  form  of  treatable 
cardiac  arrest  (a  substantial  portion  of 
all  cardiac  events)  is  caused  by  an 
abnormal  heart  rhythm  called 
"ventricular  fibrillation."  (where  the 
heart  is  still  beating,  although 
ineffectively  pumping  blood). 
Ventricular  fibrillation  is  treatable  with 
defibrillation,  electric  shocks  that 
stimulate  the  heart  to  resume  beating 
normally 

•  Survival  of  individuals  undergoing 
ventricular  fibrillation  can  be  as  high  as 
90  percent  in  some  circumstances,  if 
defibrillation  is  provided  during  the 
first  minute  following  collapse  and 
subsequent  cardiac  care  is  rapidly 
provided. 
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•  For  every  minute  that  defibrillation 
is  delayed,  survival  is  reported  to  fall 
about  10  percent,  dropping  below  50 
percent  after  6  minutes. 

•  By  providing  early  electrical 
correction  of  ineffective  heart  pumping, 
therapeutic  defibrillation  is  more 
effective  than  cardiopulmonary 
resuscitation  (CFR)  in  sustaining  life 
and  function  in  certain  situations. 

In  light  of  the  aforementioned,  cind  for 
reasons  elaborated  in  the  discussion 
below,  the  FAA  is  reviewing  emergency 
medical  equipment  and  crewmember 
emergency  medical  training 
requirements. 

Background 

Automated  External  Defibrillators 

Cardiac  defibrillator  technology  has 
progressed  to  the  point  that 
defibrillation  similar  to  that  performed 
in  hospitals  can,  in  many  cases,  be 
accomplished  effectively  outside  the 
hospital  environment  by  automated 
external  defibrillators  (AED's).  When 
activated,  AED's  deliver  a  high  energy 
electrical  pulse  to  attempt  to  restore  the 
normal  electric  heart  activity  required 
for  normal  heart  function.  At  a  cost  of 
approximately  $3,500  per  unit,  AED's 
are  lightweight,  compact,  virtually 
maintenance-free,  and  simple  to  use. 
Because  these  battery-powered  systems 
voice-prompt  step-by-step  guidance, 
appropriately  trained  non-medical 
personnel  may  use  them  fairly 
confidently  to  assist  in  certain, 
especially  treatable,  cardiac 
emergencies. 

The  type  of  AED  most  commonly 
used  can  monitor  a  person's  heart 
rhythm  and  prompt  whether  a  shock 
should  be  administered.  The  machine 
determines  whether,  and  when,  an 
individual  needs  to  be  administered  an 
electric  shock.  If  defibrillation  is  needed 
and  is  successfully  performed,  further 
medical  intervention  is  necessary  to 
determine  the  underlying  cause  for 
definitive  treatment. 

CPR  is  a  necessary  adjunct  to  AED 
usage  as  it  may  be  the  only  effective 
assistance  available.  CPR  should  be 
initiated  immediately  upon 
encountering  any  apparent  cessation  of 
breathing  or  cardiac  arrest  (in  an 
attempt  to  maintain  a  person's  oxygen 
flow)  and  must  be  continued  in  the 
event  of  any  of  the  following:  the  AED 
voice-prompt  indicates  "no  shock,"  and 
a  pulse  is  absent;  three  AED  shocks  are 
administered  to  no  avail;  the  AED 
malfunctions.  As  some  cardiac  events 
will  not  be  treatable  by  AED,  it  is  vital 
that  CPR  be  started  and  performed  as 
long  as  necessary. 


Some  non-medical  professionals, 
among  them  police  officers  and  fire 
fighters,  have  the  devices  available  and 
are  trained  to  use  them.  The  U.S.  Food 
and  Drug  Administration  (FDA) 
regulates  the  use  of  AED's  and  began 
approving  use  of  the  devices  in  an 
aircraft  environment  in  September  1996. 
Subsequent  to  this  approval,  several  air 
carriers  voluntarily  have  begim  or  have 
announced  plans  to  carry  them  on 
board. 

Emergency  Medical  Kits 

In  1986,  the  FAA  promulgated  a  final 
rule,  "the  Emergency  Medical 
Equipment  Requirements  Rule," 
requiring  large,  passenger-carrying 
aircraft  to  carry  emergency  medical  kits 
[51  FR  1218;  January  9,  1986,  effective 
August  1,  1986].  The  FAA  set  a 
minimum  standard  for  kit  contents 
requiring  the  following:  a 
sphygmomanometer,  which  is  an 
instrument  for  measuring  blood 
pressiu"e;  a  stethoscope;  three  different 
sizes  of  oral  airways  {breathing  tubes); 
syringes;  needles;  50  percent  dextrose 
injection,  for  hypoglycemia  or  insulin 
shock;  epinephrine,  for  asthma  or  acute 
allergic  reactions;  diphenhydramine,  for 
allergic  reactions;  nitroglycerin  tablets, 
for  cardiac-related  chest  pain;  and  basic 
instructions  on  the  use  of  the  drugs. 

The  rule  has  been  amended  once,  in 
October  1994,  [59  FR  52640;  October  18, 
1994],  to  require  protective  gloves.  Also, 
in  January  1996,  under  the  "Commuter 
Rule,"  commuter  air  carriers  operating 
20-to-30-seat  airplanes,  that  previously 
were  required  to  carry  only  first-aid  kits, 
have  been  required  to  carry  the 
emergency  medical  kit  described  above 
[60  FR  65831.  December  20,  1995]. 

At  the  time  the  emergency  medical  kit 
rule  was  promulgated,  there  was 
controversy  over  what  types  of 
instruments  and  medications  the  FAA 
should  require  since  some  commenters 
to  the  proposed  rule  expressed  concerns 
about  controlled  substances  (originally 
proposed  for  the  action)  being  stowed 
on  board  any  passenger  aircraft.  It  was 
argued  that  an  aircraft  should  not  be  a 
flying  hospital,  but  that  the  proper 
covirse  of  action  in  the  event  of  an  on- 
board medical  emergency  is  for  the  pilot 
in  command  to  decide  if  the  aircraft  can 
be  landed  safely  to  allow  the  ailing 
passenger  to  receive  appropriate 
medical  care.  As  a  result  of  these 
concerns,  the  FAA  scaled  down  its 
original  proposal  in  terms  of  the 
contents  that  would  be  required  of 
emergency  medical  kits.  The  rule 
promulgated  was  designed  to  ensure 
that,  at  the  very  least,  U.S. -registered 
aircraft  would  have  the  basic,  minimum 
equipment  on  board  if  the  crew  chose  to 


attempt  treatment  and/or  to  aid  in 
decisions  regarding  diversion.  The  rule 
also  required  airlines  to  report  to  the 
FAA  principal  operations  inspector,  for 
a  period  of  24  months  after  the  effective 
date  of  the  rule,  information  on  each 
medical  emergency  occurring  during 
flight  time  and  resulting  in  the  use  of 
the  emergency  medical  kit  or  the 
diversion  of  aircraft. 

Related  Studies 

The  FAA's  Civil  Aeromedical 
Institute  (CAMI),  located  in  Oklahoma 
City,  has  conducted  four  specific  studies 
on  in-flight  medical  emergencies  and 
the  use  of  the  emergency  medical  kit. 
These  technical  reports,  issued  by  CAMI 
in  1991,  1997,  and  2000,  are  described 
briefly  below.  Copies  of  the  CAMI 
reports  are  available  for  review  in  the 
public  docket  established  for  this 
rulemaking  action. 

CAMI  Technical  Reports 

•  "Response  Capability  During  Civil 
Air  Carrier  In-flight  Medical 
Emergencies"  [March  1991;  DOT/FAA/ 
AM-91/3]  and  "Utilization  of 
Emergency  Kits  by  Air  Carriers."  [March 
1991;  DOt/FAA/AM-91/2]. 

The  former  report  reveals  the 
preliminary  findings  emd  the  latter 
report  reveals  the  comprehensive 
findings  of  data  collected  from  part  121 
air  carriers  on  medical  emergencies.  As 
described  above,  "The  Emergency 
Medical  Equipment  Requirements  Rule" 
issued  in  1986  required  that,  for  a  2-year 
period,  all  part  121  air  carriers  maintain 
records  on  each  medical  event  occurring 
during  flight  time  which  resulted  in  the 
use  of  the  emergency  medical  kit. 
diversion  of  the  aircraft,  or  death  of  a 
passenger  or  crewmember. 

During  the  2-year  monitoring  period, 
a  total  of  2,322  medical  events  were 
docxmiented  (equating  to  approximately 
three  per  day)  with  33  deaths  reported. 
In  the  2,293  actual  uses  of  the  medical 
kit,  a  physician  was  the  provider  in  over 
85%  of  the  cases.  The  most  common 
presenting  symptom  was  pain,  followed 
by  unconsciousness,  impaired 
breathing,  nausea  and/or  vomiting:  the 
most  common  presenting  'sign"  was 
described  as  a  "myocardial  problem.  " 

Although  only  2  years  of  data  were 
available  for  review,  the  pattern  of 
medical  kit  item  usage  was  ver\-  similar 
in  the  first  and  second  years.  An 
increase  in  the  number  of  cases  also  was 
noted  in  the  second  year.  The  FAA  did 
not  find  justification  to  make  any 
modifications  to  the  emergency  medical 
kits  following  the  2-year  regulatory- 
reporting  period. 


33722 


Federal  Register/ Vol.  65.  No.  101 /Wednesday.  May  24.  2000 /Proposed  Rules 


•  "In-flight  Medical  Cam,  An 
Update"  [Februarv'  1997;  DOT/FAA/ 

AM-97/21 

From  1990  to  1993.  C.AMl  obtained 
information  from  two  airlines  and  two 
in-flight  medical  care  deliver\' 
companie.s  to  determine  which  c.ategor> 
of  in-flight  medical  event  occurred  most 
frequently  and  whic:h  category' 
accounted  for  the  greatest  number  of 
diversions.  The  trend  in  the  frequency 
of  diversions  for  medical  reasons  also 
was  assessed.  The  effect  of  in-flight 
medical  advice  was  then  evaluated  by 
comparing  the  number  of  diversions 
that  resulted  in  hospitalizations  to  the 
number  that  did  not  The  findings 
showed  that  neurological,  syncopal,  and 
cardiac  episodes  respectively,  were  the 
most  frequent  categories  of  medical 
emergencies  encountered  in  flight, 
while  cardiac:,  neurological,  and 
respirator^'  events,  in  that  order, 
accounted  for  the  most  diversions. 

•  "The  Evaluation  of  In-flight 
Medical  Care  Aboard  Selected  U.S.  Air 
Carriers  from  199H  to  1997"  [April  2000; 
DOT/FAA/AM-00/131. 

•  CAM!  analyzed  1,132  in-flight 
medical  incidents  that  occurred 
between  October  1.  199ti.  and 
September  30,  1997.  The  data  included 
information  from  six  airline.'  that 
accounted  for  approximately  20  percent 
of  all  U.S.  domestic  enplanements  for 
the  period.  This  study  was  not  designed 
to  provide  an  in-depth  review  of  in- 
flight medical  care  delivery;  however, 
the  data  did  reveal  that  in-flight 
diagnoses  by  ground-based  physicians 
frequently  can  be  in  close  agreement 
with  hospital  discharge  diagnoses, 
indirectly  implying  that  the  proper 
diagnosis  was  made  in  flight.  In 
particular,  in  the  case  of  cardiac 
patients,  the  agreement  rate  was  94  1 
percent,  and  passengers  appeared  to  be 
conservatively  diagnosed  and  treated  in 
flight.  Many  of  these  in-flight  diagnoses 
were  made  with  the  assistance  of  a 
ground-based  physician 

Additionally,  this  study  suggested 
that  the  items  that  should  be  considered 
for  possible  addition  to  a  future  medical 
kit  include  a  bronchodilator  inhaler,  an 
oral  antihistamine,  and  some  form  of 
oral  non-narcotic  analgesic  medicaticm. 
These  items  are  not  commonlv  available 
becau.se  they  are  not  routinely  c:arried 
by  other  passengers  or  the  airline.  No 
data  were  collected  in  this  study 
concerning  AED's  as  they  were  not 
being  carried  on  board  at  the  time  of  the 
study.  As  a  result,  no  consideration  was 
given  to  adding  cardiac  drugs  to  the 
emergency  medical  kit  for  use  after  an 
AED  intervention 


Related  Activity 

In  1995,  in  light  of  changing 
demographics  of  air  carrier  passengers 
and  advances  in  clinical  medicine,  some 
FAA  physicians  began  an  informal 
analysis  of  in-flight  medical  events 
These  physicians  explored  the  issue 
with  individual  air  carriers,  the 
Aerospace  Medical  Association  (AsMA). 
the  Air  Transport  Association  (ATA). 
and  MedAire.  Inc.  (a  for-profit  firm  that 
provides  medical  advice  to  flight  crews 
through  air-to-ground  communication 
links).  The  physicians  did  not  produce 
any  written  technical  reports  or 
recommend  any  regulator^'  changes; 
they  merely  gathered  information  on  the 
issue. 

In  May  1997.  the  U.S.  House  of 
Representatives  Committee  on 
Transportation  and  Infrastructure, 
Subcommittee  on  Aviation,  held 
hearings  on  in-flight  medical  events. 
Witnesses  who  testified  at  these 
hearings  strongly  supported  additional 
crew  training  and  the  inclusion  of 
AED's  in  the  onboard  medical 
equipment. 

In  August  1997.  AsMA  convened  a 
task  force  of  physicians  across  the  major 
medical  specialties  to  review  the 
contents  of  emergency  medical  kits. 
This  task  force  recommended  certain 
minimum  medications  and  medical 
supplies  for  air  carriers.  The  group 
further  recommended  that  air  carriers 
consider  AED's  on  wide  body  aircraft 
for  use  on  specific  routes,  particularly 
lengthy  or  over-water  flights.  It  was 
recommended  that  AED's  be  tested  for 
their  possible  effects  on  installed 
avionics  and  that  airlines  use  an 
appropriate  training  program  with 
particular  attention  given  to  safety 
considerations  of  in-fiight  u.se.  These 
recommendations  were  based  on  a 
survey  of  2.300  AsMA  physicians  who 
had  treated  at  least  one  passenger  on  a 
commercial  flight. 

In  December  1997,  an  ATA  Medical 
Panel  recommended  that  ATA  member 
airlines  place  AED's  on  at  least  20 
percent  of  the  aircraft  in  their  fleets 
(initially),  upgrade  emergency  medical 
kits,  and  modify  flight  attendant 
training  on  the  use  of  this  equipment. 
(In  forming  this  recommendation,  this 
ATA  group  collected  information  from 
nine  member  airlines  on  in-flight 
medical  emergencies  and  medical  kit 
usage  ) 

In  [anuary  1998.  the  FAA  received  a 
petition  for  rulemaking  from  a  physician 
who  had  assisted  a  pa.ssenger  on  board 
a  December  1997  flight  who  apparently 
suffered  a  fatal  heart  attack  The 
petitioner  requested  that  the  FAA  take 
action  to  upgrade  emergency  medical 


equipment  being  carried  on  board  major 
air  carriers. 

On  April  24.  1998,  the  Aviation 
Medical  Assistance  Act  of  1998  (the 
Act).  Pub.  L.  105-170.  49  U.S.C  44701. 
was  enacted.  The  Act  directs  that  the 
FAA  take  the  following  action: 

•  Evaluate  the  equipment  required  to 
be  carried  in  air  carrier  emergency 
medical  kits  and  the  training  of  flight 
attendants  on  the  use  of  such 
equipment;  issue  a  Notice  of  Proposed 
Rulemaking  (NPRM)  if  regulations  need 
to  be  modified. 

•  Collect  data  for  1  year  fi-om  a  major 
air  carrier  on  medical  emergencies  that 
result  in  death  and  any  information 
necessary'  to  determine  whether  AED's 
should  be  required  on  board  air  carriers 
(with  a  maximum  payload  capacity  of 
more  than  7.500  pounds)  and/or  at 
airports. 

•  Following  an  analysis  of  the  results 
of  the  data  collection,  determine 
whether  to  issue  one  of  the  following: 
an  NPRM  to  require  AED's  on  air 
carriers  (with  a  maximum  payload 
capacity  of  more  than  7,500  pounds) 
and/or  at  airports; '  a  recommendation 
to  Congress  for  legislation;  or  a  notice  in 
the  Federal  Register  that  would  indicate 
why  this  action  is  not  required. 

•  Issue  a  final  rule  witnin  120  days 
following  the  date  on  which  comments 
are  due  on  an  NPRM.  The  Act  includes 
a  "Good  Samaritan  "  provision  that 
limits  air  carriers  "  liability  in  obtaining 
medically  qualified  non-employee 
passengers  to  assist  persons.  The  "Good 
Samaritan"  provision  limits  non- 
employee  passenger  liability  for 
providing  assistance  during  an  in-flight 
medical  event  unless  the  assistance  is 
grossly  negligent,  or  is  willful 
misconduct. 

In  September  1998,  in  a  letter  sent  to 
the  Federal  Air  Surgeon,  the  Association 
of  Flight  Attendants  (AFA)  discussed 
the  potential  implications  of  the  Act  on 
its  members. 

On  December  10,  1999,  the  FAA  held 
a  public  meeting  on  airline  workplace 
safety.  Some  flight  attendants  who 
spoke  at  the  meeting  stated  that,  based 
on  their  personal  experiences  in 
handling  in-flight  medical  events, 
currently  required  emergency  medical 
equipment  needs  to  be  enhanced. 


'  The  Ail  rtH]uires  the  Administrator  to  make  a 
decision  un  requiring  AD's  at  airports,  as  well  as  on 
air  carrier  aircraft  The  A(  t  recognized  that  the 
dei.ision  on  requiring  the  devices  for  airports  mav 
be  in  a  form  differfint  than  the  decision  for  air 
(dmers   .^5  a  result,  the  FAA  decided  to  undertime 
separate  effcjrts  in  gathering  and  analyzing 
information  for  airports  and  air  <  arrier  aircraft   A 
(  ardidt  e\cnt  .rn  an  aircraft  ociurs  in  a  totally 
different  enyironment  from  a  cardiac  event  that 
occurs  on  an  airport  This  \PR.S1  applies  only  In  air 
carriers  A  decision  on  whether  or  not  to  require 
AED's  at  airports  will  be  issued  separately 
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A  copy  of  the  information  provided  to 
the  FAA  on  the  recommendations  from 
the  AsMA  and  the  ATA  Medical  Panels, 
as  well  as  a  copy  of  the  petition,  the  Act, 
and  the  AFA  letter  have  been  placed  in 
the  public  docket  established  for  this 
proposal.  Information  provided  to  the 
FAA  at  the  December  10,  1999,  public 
meeting  is  available  under  Docket 
number  FAA-199»-6342. 

July  1,  1998,  to  June  30, 1999,  Data 
Collection 

On  July  1,  1998,  the  FAA  initiated  a 
data  collection,  as  directed  in  the  Act, 
to  gather  information  on  in-flight 
medical  events  that  result  in  death  or 
threat  of  death.  The  FAA  developed  a  1- 
page  checklist,  the  "In-Flight  Medical 
Event  Report,"  (the  event  report) 
designed  for  the  use  of  nonmedical 
professionals  such  as  crewmembers.  (A 
copy  is  on  file  in  the  docket.)  The  FAA 
asked  the  ATA  and  several  flight 
attendant  unions  to  review  the  event 
report.  The  ATA  agreed  to  distribute  the 
event  reports  among  its  members,  to 
collect  any  input  received,  and  to 
forward  it  to  the  FAA  on  a  quarterly 
basis.  Up  to  15  different  ATA-member 
airlines,  carrying  approximately  85%  of 
U.S.  domestic  airline  passengers, 
contributed  some  data  throughout  the 

year. 

The  event  report  was  intended  to 
record  incidents  that  were  likely  to  be 
of  cardiac  origin  and,  thus,  possibly 
require  use  of  an  AED.  As  other  medical 
conditions  may  have  similar  symptoms, 
additional  checklist  choices  were 
provided  in  an  attempt  to  distinguish 
non-cardiac  problems. 

Based  on  the  symptoms,  treatment, 
and  follow-up  information  on  the  event 
report,  a  general  medical  category  was 
assigned  to  each  event.  In  an  effort  to 
indicate  more  specifically  when  an  AED 
may  have  been  useful,  a  category  also 
was  assigned  based  only  on  symptom 
and  in-flight  treatment  information.  In 
some  cases,  this  assignment  was  not 
possible  because  of  the  limited  or 
incomplete  information  provided.  A  few 
reports  included  a  specific  follow-up 
diagnosis  based  on  a  hospital 
evaluation. 

Data  collected  for  the  Act  resulted  in 
the  submission  of  188  in-flight  medical 
event  forms,  not  including  15  that  were 
provided  in  an  unusable  format.  Of  the 
188  events,  177  events  occurred  on  the 
aircraft  (either  in  flight,  at  the  gate,  or 
while  taxiing),  10  events  occurred  on 
the  ground  (either  in  the  jetway  or  the 
terminal)  and  one  event  occurred  in  a 
taxi  enroute  to  the  airport.  A  total  of  108 
deaths  were  reported  (out  of  the  188 
total  events)  either  by  the  end  of  the 
flight  or  after  the  passenger  was 


transferred  to  a  hospital.  Of  the  80 
remaining  events,  14  passengers  were 
reported  as  being  alive,  56  were 
reported  on  the  event  report  as 
"Unknown,"  and  10  were  submitted 
with  no  outcome  reported. 

Of  the  177  events  that  occurred  on  the 
aircraft,  119  were  thought  to  be  of 
cardiac  origin  based  on  a  review  of  all 
the  information  provided  on  the  event 
reports.  (The  average  age  of  those 
passengers  on  the  aircraft  with  reported 
cardiac  problems  was  62  years.)  Sixty- 
four  of  these  119  passengers  were 
reported  as  having  died.  For  the 
remainder,  42  passengers  had  unknown 
dispositions  and  10  passengers  were 
reported  as  having  survived.  Three 
events  had  unreported  results. 

The  AED  was  used  to  deliver  at  least 
one  shock  in  17  separate  events,  14  on 
the  aircraft  and  three  on  the  ground. 
From  these  events,  four  passengers  were 
reported  as  having  survived,  11  as 
having  died,  and  two  as  having 
unknown  outcomes.  It  is  believed  the 
AED  use  was  the  event  that  changed  the 
outcome  for  those  who  were  reported  as 
having  survived.  For  cardiac-related 
events  on  the  aircraft,  an  AED  was 
reported  as  "Not  available"  for  40 
events,  "Not  needed"  for  12  events,  and 
"Not  reported"  for  40  events. 

CPR  was  reportedly  performed  82 
times  on  the  aircraft. 

A  total  of  74  diversions  for  passenger 
medical  emergencies  were  reported;  52 
for  cardiac  events. 

While  not  a  primary  focus  of  this  data 
collection,  aircraft  emergency  medical 
kit  item  usage  also  was  reported:  six 
uses  of  epinephrine  and  six  uses  of 
nitroglycerin.  (Both  epinephrine  and 
nitroglycerin  currently  are  required  to 
be  carried  in  the  emergency  medical 
kits.)  Intravenous  [W)  saline  and 
atropine  (neither  currently  required  by 
the  FAA  but  carried  by  some  airlines) 
were  reported  used  once  each.  All 
events  reporting  these  medications  were 
apparent  cardiac  problems. 

Overall,  156  (of  the  total  188)  events 
reported  some  type  of  medical 
assistance  being  provided  on  board  the 
flight,  although  the  actual  number  may 
be  somewhat  lower  as  it  was  impossible 
sometimes  to  determine  whether  a 
reported  paramedic  or  emergency 
medical  technician  was  a  passenger  or 
part  of  the  ground  response  team. 
Physicians  were  reported  available  on 
the  aircraft  for  92  events,  nurses  for  49 
events. 

As  is  common  when  collecting  this 
type  of  information,  the  data  have 
multiple  limitations.  The  accuracy  of 
the  data  provided  appeared  highly 
variable,  and  analysis  to  assign  a 
specific  medical  category  often  was 


difficult  or  impossible.  Early  in  the  data 
collection,  various  draft  iterations  of  the 
event  report  were  submitted  that  were 
slightly  different  from  the  final  event 
report  adopted  for  use.  Because  a 
limited  data  form  was  used  (so  that  the 
data  collection  would  not  be  overly 
burdensome),  ambiguity  with  respect  to 
precise  symptom  reporting  was  allowed. 
Reports  often  were  incomplete,  resulting 
in  additional  uncertainty  about  the  t>'pe 
of  event.  Finally,  no  method  exists  for 
confirming  whether  participating  air 
carriers  reported  every  death  or  near- 
death  event  or  whether  privacy 
constraints  may  have  limited  the 
information  in  the  event  reports 
submitted  to  the  FAA. 

The  availability  of  AED's  changed 
through  the  year  as  more  airlines  began 
carrying  them  on  their  aircraft.  For  this 
reason,  it  was  not  possible  to  determine 
the  number  of  aircraft  carr%'ing  AED's  at 
any  point  during  the  data  collection. 
Additionally,  the  niunber  of  airlines 
submitting  data  varied  for  each  quarter 
of  data  collection  with  some  airlines 
reporting  no  events  in  later  quarters. 
The  survival  rate  may  have  been  greater 
than  the  four  possible  lives  saved  if 
AED's  had  been  aboard  each  aircraft  of 
each  participating  air  carrier  throughout 
the  data  collection.  If  the  survival  rate 
during  the  test  period  had  been  higher, 
then  the  projected  number  of  lives  that 
potentially  could  be  saved  over  time 
would  be  higher:  however,  this  cannot 
be  established  from  the  data  received 
during  the  July  1998- June  1999 
timeframe. 

In  spite  of  these  limitations,  however, 
the  FAA  can  conclude  from  the  data 
collection  that  deaths  occur  on  air 
carriers  and  that  certain  medical 
interventions  can  be  useful  and  may 
change  the  outcome  for  some. 

Given  the  normal  circumstances  of 
flight  (e.g..  reduced  air  pressure, 
reduced  humidity,  high  ambient  noise 
levels,  reduced  space,  possible  air 
turbulence,  delayed  access  to  the  most 
effective  hospital  care,  etc.)  the  aircraft 
is  a  difficult  environment  in  which  to 
treat  a  serious  medical  event,  cardiac  or 
otherwise.  When  serious  medical 
incidents  do  occur  in  flight,  however, 
having  enhanced  emergency  medical 
equipment  available  may  facilitate  the 
response  of  flight  attendants,  and  others 
who  may  volunteer  to  assist  them. 

General  Discussion  of  the  Proposal 

The  data  collection  revealed  that  four 
passengers  who  were  administered  at 
least  one  AED  shock  during  flight 
svu^'ived  and  the  FAA  has  confirmed 
that  these  passengers  continue  to 
survive.  Subsequent  to  the  data 
collection,  further  FAA  investigation 
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has  revealed  that  more  passengers,  and 
a  flightcrew  member,  have  had  similar 
experiences.  Therefore,  the  option  of  not 
requiring  action  appears  inappropriate 

The  FAA  reviewed  various  ways  of 
proposing  this  action  before  deciding  on 
what  it  determined  would  be  an 
appropriate  course  of  action.  In 
particular,  the  FAA  considered  an 
action  that  would  amend  14  CFR  part  91 
to  allow  specifically  the  use  of  AED's  on 
board  aircraft.  It  was  determined  that 
this  action  would  not  be  adequate, 
however,  because  it  would  not  address 
issues  such  as  maintenance  and  safe  and 
appropriate  usage  of  the  device.  The 
FAA  determined  that,  to  provide  for  the 
safe  carriage  and  appropriate  usage  of 
AED's.  it  was  necessary  to  amend  part 
121  to  modify  current  emergency 
medical  equipment  and  emergency 
medical  training  requirements  to 
appropriately  address  AED  usage. 

Therefore,  the  FAA  is  proposing  that 
all  air  carriers  operating  passenger- 
carrying  airplanes  under  part  121  with 
a  maximum  payload  capacity  of  more 
than  7,500  pounds,  and  required  to  hnve 
at  least  one  flight  attendant  on  board, 
take  the  following  acticms: 

•  Have  at  least  one  AED  on  board 
each  flight. 

•  Require  initial  and  reiiurrent 
training  for  all  flight  attendants  on  AED 
usage  and  in  CPR. 

•  Require  initial  training  for  all  pilots 
on  the  location  of  the  .-KED  and  its 
instruction  set 

•  Enhance  emergency  medical  kits  to 
include  the  following  additional 
medications:  non-narcotic  analgesic 
(such  as  acetaminophen.  325  mg,  or 
ibuprofen.  200  mg,  or  equivalent):  oral 
antihistamine  (such  as 
diphenhydramine,  25  mg  or  equivalent); 
aspirin  (325  mg);  atropine  (0.5  mg.  5cc 
single  dose  ampule  or  equivalent);  a 
bronchodilator  inhaler  (such  as 
albuterol,  metered  dose  inhaler  or 
equivalent);  lidocaine  (5  cc,  20  mg/ml. 
injectable,  single  dose  ampule  or 
equivalent)  and  saline  solution  (500  cc) 
for  intravenous  infusion 

•  Enhance  emergency  medical  kits  to 
include  the  following  additional 
equipment:  an  IV  administration  kit 
with  connectors  (and.  for  placing  the  IV, 
alcohol  sponges,  tape,  bandage  scissors, 
and  a  tourniquet);  a  self-inflating 
manual  resuscitation  device  with  three 
sizes  of  masks  (one  pediatric,  one  small 
adult,  one  large  adult),  such  as  an 
AMBU  bag:  and  three  sizes  of  CPR 
masks  (one  pediatric,  one  small  adult, 
one  large  adult). 

•  Require  initial,  familiarization 
training  on  enhanced  emergency 
medical  kit  content  for  all 
crewmembers. 


It  should  be  noted  that  the  decision  to 
offer  treatment  or  take  other  action 
(including  safe  diversion  of  the  aircraft) 
is  discretionary'  with  the  air  carrier  and 
its  agents.  While  the  FAA  believes  that 
this  action  is  justified,  it  is  also  aware 
that  adding  enhancements  to  the 
medical  kit  could  result  in  their 
unintentional  misuse.  Passenger 
expectations  regarding  the  level  of 
medical  care  should  not  be 
unrealistically  raised  by  this  action 
Onboard  medical  assistance  will 
continue  to  be  discretionary'  as  well  as 
limited  and  must  be  regarded  as 
emergency  treatment  with  no  unrealistic 
expectations  of  favorable  outcomes  for 
passengers  having  medical  events  in 
flight.  The  FAA  believes  that  it  is 
unrealistic  to  expect  crewmembers  to 
achieve  the  same  level  of  proficiency  as 
emergency  medical  personnel  who 
perform  medical  procedures  routinely 
on  a  daily  basis 

It  is  recognized  that  the  availability  of 
these  enhancements  (equipment  and 
medication)  will  not  eliminate  the 
logistical  and  medical  difficulties 
experienced  in  attempting  to  treat  a 
stricken  passenger  effectively  while  in 
flight.  The  intent  of  the  regulation  is  to 
provide  options  for  treatment,  not  to 
raise  expectation  in  the  passenger  or 
physician  community  regarding  the 
level  of  medical  care  available  in  flight. 

Section-by-Section  Discussion  of  the 
Proposal 

The  FAA  proposes  to  amend  14  CFR 
part  121  by  adding  subpart  X  and  by 
amending  appendix  A  and  the  following 
sections:  §§  121.303.  121.309.  121  323. 
121.325.  121.415.  121.417,  121.427.  A 
minor  editorial  amendment  is  proposed 
for  part  135  under  «» 135.177  These 
modifications  are  described  below. 

Section  121.303     Airplane  Instruments 
and  Equipment 

Paragraphs  (b)  and  (d)  of  §  121  303 
currently  address  airworthiness 
requirements  and  operable  conditions 
for  airplane  instruments  and  equipment 
Under  this  proposal,  paragraphs  (b)  and 
(d)(2).  which  reference  other  sections 
including  §  121.309,  would  be  modified 
to  include  a  reference  to  proposed 
t»  121. 803 

Section  121  309     Emergency  Equipment 

Paragraph  (d)  of  tj  121  309  currently 
addresses  first  aid  and  emergency 
medical  equipment  and  protective 
gloves.  Under  this  proposal,  the 
provisions  would  be  moved  to  proposed 
subpart  X,  and  paragraph  (d)  of 
§  121.309  would  be  removed  and 
reserved. 


Section  121 .323    Instruments  and 
Equipment  for  Operation  at  Night 

Section  121.323  currently  addresses 
instruments  and  equipment  for 
operations  at  night.  The  introductory- 
paragraph  references  other  sections 
including  §121.309.  Under  this 
proposal,  the  introductory  paragraph 
would  be  modified  to  include  a 
reference  to  the  proposed  §  121.803. 

Section  121.325     Instruments  and 
Equipment  for  Operations  Under  IFR  or 
Over-The-Top 

Section  121.325  currently  addresses 
instruments  and  equipment  for 
operations  under  IFR  or  over-the-top. 
The  introductory  paragraph  references 
other  sections  including  §  121.309 
Under  this  proposal,  the  introductory 
paragraph  would  be  modified  to  include 
a  reference  to  proposed  §  121.803. 

Section  121.415     Crewmember  and 
Dispatcher  Training  Requirements 

Paragraph  (a)(3)  currently  requires 
each  training  program  to  provide  ground 
training,  including  emergency  training 
for  crewmembers  as  specified  in 
1^  121.417.  Under  this  proposal, 
paragraph  (a)(3)  would  be  modified  to 
reference  emergency  training  specified 
in  both  §  121  417  and  proposed 
§121.805. 

Section  121  417     Crewmember 
Emergency  Training 

Paragraph  (b)(2)(ii)  currently  requires, 
in  part,  that  crewmembers  receive 
individual  instruction  in  the  location, 
function,  operation,  and  proper  use  of 
first  aid  equipment.  Paragraph  {b)(3)(iv) 
currently  requires,  in  part,  that 
crewmembers  receive  instruction  in 
handling  "illness,  injury',  or  other 
abnormal  situations"  involving 
passengers  or  crewmembers  and  that 
this  training  include  familiarization 
with  the  emergency  medical  kit.  Under 
this  proposal,  the  provisions  would  be 
modified  and  moved  to  proposed 
subpart  X.  Paragraphs  (b)(2)(ii)  and 
(b){3)(iv)  of  §121.4 17  therefore  would 
be  removed  and  reserved. 

Section  121.427     Recurrent  Training 

Paragraph  (b)(2)  of  §  121.427  currently 
requires  recurrent  training  instruction, 
as  necessary,  in  the  subjects  required  for 
initial  ground  training  by  §  121.415(a). 
as  appropriate,  including  emergency 
training  (not  required  for  aircraft 
dispatchers).  Under  this  proposal, 
paragraph  (b)(2)  would  be  modified  to 
reference  emergency  training  specified 
in  proposed  §  121.805. 
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Subpart  X  Emergency  Medical 
Equipment  and  Training 

Under  this  proposal,  subpart  X  would 
be  added  to  part  121  to  describe 
emergency  medical  equipment  and 
requirements  for  instruction  applicable 
to  all  certificate  holders  operating 
certain  passenger-carrying  airplanes. 
These  requirements  would  include 
existing  requirements  for  emergency 
medical  equipment  and  training  that 
would  be  modified  and  moved  to  this 
new  subpart. 

Section  121.803  paragraph  (a)  would 
adopt  existing  §  121.309(a)  requirements 
and  add  the  words  "unless  authorized 
by  the  Administrator."  These  words 
would  be  added  to  cover  situations  in 
which  an  AED  may  be  inoperable  or  not 
available  for  flight.  In  such  cases,  the 
certificate  holder  would  have  to  obtain 
approval  from  the  FAA  principal 
operations  inspector  before  operating  a 
flight. 

Section  121.803  paragraph  (b)  would 
adopt  provisions  of  existing  §  121.309 
(b)  regarding  inspection,  accessibility, 
and  marking  requirements  for 
emergency  equipment. 

Section"  12 1.803  paragraphs  (c)(1)  and 
(2)  would  require  each  passenger- 
carrying  airplane  to  have  approved  first- 
aid  kits  and  a  modified  emergency 
medical  kit  (in  airplanes  for  which  a 
flight  attendant  is  required).  The 
required  minimum  number  of  first-aid 
kits  is  specified  under  part  121, 
appendix  \,  as  are  the  specifications 
and  requirements  for  the  emergency 
medical  kit.  This  requirement  is 
currently  specified  in  paragraph  (d)  of 
§121^309. 

Paragraph  (c)(3)  of  §121.803  is  a  new 
provision  that  would  require,  in 
airplanes  for  which  a  flight  attendant  is 
required.  £in  approved  AED. 

Paragraph  (bK2)  of  §  121.805  would 
include  a  provision  that  all 
crewmembers  be  instructed  in  the 
location,  function,  and  operation  of 
emergency  medical  equipment  which, 
under  the  proposal,  would  include 
modified  emergency  medical  kits  and 
AED's.  This  requirement  is  currently 
specified  in  paragraph  (b)(2)(ii)  of 
§121.417. 

Paragraph  (b)(3)  of  §  121.805  would 
include  a  provision  that  all 
crewmembers  be  instructed  in  the 
handling  of  emergency  medical  events 
involving  passengers  or  crewmembers  to 
include  familiarization  with  the 
emergency  medical  kit,  as  modified 
under  the  proposal.  This  requirement  is 
currently  specified  in  paragraph 
(h)(3)(iv)  of  §121.417. 

Paragraph  (b)(4)  of  §  121.805  would 
include  additional  provisions  for  flight 
attendants  that  would  require 


appropriate  instruction  in  the  proper 
use  of  AED's;  appropriate  instruction  in 
CPR;  and  appropriate  recurrent  training 
in  the  use  of  AED's  and  in  CPR.  All 
emergency  medical  training  would  have 
to  be  completed  before  36  months  after 
the  effective  date  of  the  rule.  The 
instruction  required  imder  proposed 
§  121.805(b)(4)  would  be  in  addition  to 
the  programmsd  hours  of  training 
required  for  flight  attendants  imder 
§§121.421  and  121.427. 

Specific  training-hour  requirements 
are  not  proposed  under  this  regulatory 
action.  Since  some  air  carriers  have 
already  voluntarily  enhanced 
emergency  medical  response 
capabilities  and  have  initiated  and 
implemented  specific  training  programs, 
it  would  be  overly  burdensome  to  try'  to 
standardize  training.  The  FAA 
anticipates,  however,  that  the  initial  and 
recurrent  instruction  that  would  be 
needed  in  CPR  and  in  AED  usage  would 
conform  to  national  programs 
conducted  for  ground-based  trainees 
who  initially  certify  and  recertify'  in 
CPR  procedures  and  AED  usage.  These 
national  programs  would  include  those 
offered,  for  example,  by  the  American 
Heart  Association  or  the  American  Red 
Cross.  The  FAA  proposes  that  recurrent 
instruction  in  the  proper  use  of  AED's 
and  in  CPR  procedures  be  conducted  at 
least  once  every'  24  months. 

It  is  expected  that  some  time  will  be 
required  for  air  carriers  to  modify 
training  programs,  to  enhance 
emergency  medical  kits  and  associated 
protocols,  and  to  procure  AED's. 
Therefore,  the  agency  is  proposing  that 
a  final  rule  take  effect  36  months  after 
publication.  This  would  mean  that  the 
required  training  must  be  completed 
within  36  months  after  the  effective  date 
and  before  compliance  is  required. 

Appendix  A  to  Part  121-First-Aid  Kits 
and  Emergency  Medical  Kits 

Appendix  A  sets  forth  the 
specifications  and  requirements  for  first- 
aid  kits  and  emergency  medical  kits. 
Under  this  proposal,  appendix  A  would 
be  amended  to  include  an  AED  and 
proposed  enhancements  to  the 
emergency  medical  kit.  The  appendix 
also  would  be  revised  for  overall  clarity; 
specific  amendments  are  described 
below. 

"First-Aid  Kits" 

The  reference  to  "Federal 
Specification  GG-K-391a"  would  be 
deleted.  This  reference  is  obsolete  as  the 
specification  was  cancelled  as  of  July  6, 
1986.  No  changes  are  proposed  for 
either  the  quantity  of  kits  required  or 
the  content. 


"Emergency  Medical  Kit" 

This  section  would  be  amended  to 
propose  that  the  following  be  included 
in  an  approved  emergency  medical  kit: 

Medications:  oral  antihistamine,  non- 
narcotic analgesic,  aspirin,  atropine,  a 
bronchodilator,  additional  epinephrine, 
lidocaine,  and  saline  for  intravenous 
infusion. 

Equipment:  an  IV  administration  kit 
with  connectors  (and,  for  placing  the  IV. 
alcohol  sponges,  tape,  bandage  scissors, 
and  a  tourniquet):  a  self-inflating 
manual  resuscitation  device  with  three 
sizes  of  masks  (1  pediatric.  1  small 
adult,  and  1  large  adult),  such  as  an 
AMBU  bag:  and  three  sizes  of  CPR 
masks  (1  pediatric.  1  small  adult,  and  1 
large  adult). 

Paragraph  (4)  under  "Emergency 
Medical  Kits"  would  be  removed.  This 
paragraph  was  added  under  1994  action 
to  require  protective  gloves.  Because  all 
affected  air  carriers  have  now  complied 
with  the  requirement,  the  compliance 
date  is  no  longer  needed  and  may  be 
removed.  It  should  be  noted,  however, 
that  the  FAA  proposes  to  change  the 
reference  to  protective  gloves  from 
"protective  latex  gloves  or  equivalent  " 
to  'protective  nonpermeable  gloves  or 
equivalent.  "  When  the  emergency 
medical  kit  action  was  first  adopted, 
potential  for  allergic  reaction  to  latex 
was  not  clear.  Because  there  may  be  a 
potential  for  allergic  reaction  to  latex, 
however,  the  FAA  has  determined  that 
it  would  be  best  to  remove  the  reference 
to  latex  under  this  action. 

Rationale  for  Amending  the  Emergency 
Medical  Kits 

The  FAA's  study  entitled  "The 
Evaluation  of  In-Flight  Medical  Care 
Aboard  Selected  U.S.  Air  Carriers  from 
1996  to  1997.  "  reveals  that  an  oral 
antihistamine  (used  mainly  to  relieve 
symptoms  associated  with  allergies  and 
hay  fever),  a  non-narcotic  analgesic 
(used  mainly  to  relieve  muscle  aches 
and  headaches),  and  a  bronchodilator 
inhaler  (used  to  help  restore  normal 
breathing  in  asthmatics)  are  appropriate 
for  inclusion  in  air  carrier  emergency 
medical  kits. 

The  FAA  consulted  with  the 
University  of  Oklahoma.  Department  of 
Biostatistics  and  Epidemiology  in 
analyzing  the  data  received  for  this 
study.  Frequency  response  and 
contingency  analyses  were  performed, 
giving  special  attention  to  items  that  are 
not  part  of  the  currently  mcmdated 
emergency  medical  kit  that  were  used 
during  in-flight  medical  events.  If  such 
items  appeared  to  have  been  obtained 
and  used  frequently,  it  suggested  that 
they  should  be  considered  for  inclusion. 
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Upon  review  of  the  data,  researchers 
determined  that  additional  items  should 
be  considered  for  inclusion  in  the 
medical  kit  if  the  item  was  used  in  more 
than  1  or  2  percent  of  all  cases.  After 
identifying  items  that  might  be 
considered  for  inclusion  in  the  medic:ai 
kit,  their  effect  on  in-flight  medical  care 
was  investigated.  Of  those  items  that 
potentially  could  be  added  to  the  kit,  a 
bronchodilator  inhaler  and  an  oral 
antihistamine  appeared  to  have  the 
greatest  effect  on  passengers;  analgesic 
therapy  also  showed  effective  results. 

The  recent  data  collection  mandated 
by  the  Act  did  not  reveal  a  need  for  any 
further  modification  of  the  emergency 
medical  kits.  Nitrogiyc:erin  and 
epinephrine,  already  required  items, 
were  the  medications  most  commonly 
reported  as  being  used.  Atropine  and  IV 
saline  were  used  one  time  each. 

Because  the  FAA  proposes  to  require 
AED  carriage,  however,  it  is  appropriate 
to  require  the  following  items  in  the 
emergency  medical  kits  that  might  be 
useful  to  medical  personnel  who  may 
treat  a  stricken  passengBr(s): 

Aspirin:  a  general  oral  medication  that 
may  be  needed  to  alleviate  head  and 
muscle  aches  and,  possibly,  a  cardiac 
event. 

Atropine:  a  drug,  most  effectively 
administered  intravenously  and  used  to 
increase  heart  rate,  that  mav  be  needed 
to  assist  a  passenger  with  an  unstable 
cardiac  rhythm 

Udnrainc  a  drug,  most  effectively 
administered  intravenously,  that  may  be 
needed  in  cases  of  unresponsiveness  to 
defibrillation  and  possiblv  for 
maintenance  of  normal  heart  rhythm 
after  successful  defibrillation. 

An  IV  administration  kit  with 
connectors  land,  for  placing  the  IV. 
alcohol  sponges,  tape,  bandage  scissors, 
and  a  tourniquet!:  for  administering  IV 
drugs  (e.g.,  atropine  or  lidocaine)  that 
may  be  needed  to  sustain  heart  function 

A  self-inflating  manual  resuscitation 
bag  (with  3  masks   1  pediatric,  1  small 
adult,  and  1  large  adult  I:  that  may  be 
needed  for  continuation  of  respiratory 
support 

CPR  masks  (I  pediatric.  I  small  adult. 
1  large  adult):  that  may  be  needed  if 
CPR  is  required 

The  FAA  has  determined  that  these 
additions  are  justified  based  on  the 
proposed  addition  of  the  AED  and  (m 
best  medical  prac:tice  It  should  be  noted 
that  an  additional  preparation  of 
epinephrine,  a  drug  that  may  be  used  for 
heart  stimulation,  also  is  being 
proposed.  This  additional  preparation  is 
intended  to  complement  the  dosage  of 
epinephrine  currently  required  which  is 
intended  for  use  as  a  muscle  relaxant. 


(iomments  on  these  proposed 
additions  to  the  emergency  medical  kits 
are  specifically  invited. 

"Approved"  first-aid  kit  and 
"approved"  emergency  medical  kit 
would  continue  to  mean  that  the  FAA 
principal  operations  inspector  assigned 
to  the  holder  of  an  operating  certificate 
exercises  approval  for  the 
Administrator,  as  appropriate,  of 
equipment  to  be  carried  aboard  a 
certificate  holders  aircraft. 

"Automated  External  Defibrillator" 

This  section  would  be  added  to  set 
forth  AED  specifications.  Currently, 
AED's  are  powered  by  primary  (not 
rechargeable)  lithium  batteries.  Safety  of 
these  batteries  is  stressed  because 
extremely  energetic  materials  are  used 
in  lithium  cells  and  they  are  not 
intrinsically  safe.  Safety  concerns 
include  the  possibility  of  fire,  explosion, 
and  the  venting  of  toxic  or  flammable 
ga.ses.  In  this  regard,  and  given  the 
limitations  of  the  aircraft  environment. 
AED  carriage  on  aircraft  presents  special 
circumstances  in  terms  of  the  storage  of 
the  device  and  proper  maintenance. 
Therefore,  certificate  holders  must  be 
vigilant  about  inspecting  and  visually 
checking  the  device  and  its  battery  on 
a  regular  basis.  The  FAA  proposes  to 
enhance  the  level  of  safety  by  requiring 
that  certificate  holders  comply  with  all 
requirements  in  applicable  Flight 
Standards  Informati(jn  Bulletins  for 
Airworthiness,  such  as  the  one  for 
medical  portable  electronic  devices 
(FSAW  98-0,5),  and  in  applicable 
Technical  Standard  Orders,  such  as  the 
one  for  lithium  batteries  (FAA  TSO- 
C142) 

"U.S.  Food  and  Drug  Administration- 
approved  AED"  would  mean  that  the 
V.S  Food  and  Drug  Administration  has 
approved  the  device  for  medical  use  and 
that  the  device  conforms  to  its 
standards  "Otherwise  approved  by  the 
Administrator"  would  mean  that 
certificate  holders  would  have  to  seek 
individual  approval  from  FAA  principal 
operations  inspectors  for  power  sources 
for  which  an  F.\A  TSO  does  not  exist 

Section  135  177    Emergency  Equipment 
Requirements  for  Aircraft  Having  a 
Passenger  Seating  Configuration  of  More 
Than  1 9  Passengers 

This  section  would  be  amended  to 
remove  the  obsolete  reference  to 
"Federal  Specification  GG-K-391a"  and 
to  generally  conform  to  clarifying 
language  proposed  for  part  121. 
appendix  A.  No  content  changes  are 
proposed  under  this  action. 


Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3507 
(d)),  the  FAA  has  determined  that  there 
are  no  requirements  for  information 
collection  associated  with  this  proposed 
rule. 

International  Compatibility 

In  keeping  with  U.S.  obligations 
under  the  Convention  on  International 
Civil  Aviation,  it  is  FAA  policy  to 
review  International  Civil  Aviation 
Organization  (ICAO)  Standards  and 
Recommended  Practices  (SARP's)  and 
to  comply  to  the  maximum  extent 
possible. 

ICAO  Standard  (Annex  6.  Part  1, 
Chapter  6.  Section  6.2.2)  states  that 
airplanes  shall  be  equipped  with 
"accessible  and  adequate  medical 
supplies  appropriate  to  the  number  of 
passengers  the  aeroplane  is  authorized 
to  carry."  ICAO  Recommended  Practice 
(Annex  6.  Part  1.  Chapter  6.  Section 
6.2.2)  states  that  medical  supplies 
should  comprise  "one  or  more  first-aid 
kits  '  and  "a  medical  kit  for  the  use  of 
medical  doctors  or  other  qualified 
persons  in  treating  in-fiight  medical 
emergencies  for  aeroplanes  authorized 
to  carry  more  than  250  passengers." 
Attachment  B  to  this  Recommended 
Practice  lists,  in  part,  the  "typical 
contents"  of  first-aid  kits  and  emergency 
medical  kits. 

Part  121.  Appendix  A.  as  currently 
drafted,  complies  with  these  ICAO 
SARP's  insofar  as  first-aid  kits  and 
emergency  medical  kits  are  required  to 
be  carried.  Part  121.  Appendix  A  does 
not  include  all  ICAO-recommended 
emergency  medical  kit  items  under 
ICAO  Attachment  B.  however,  and  does 
not  specifv'  who  is  authorized  to  use  the 
emergency  medical  kit. 

The  FAA  proposes  to  add  to  the 
emergency  medical  kits  those  items 
warranted  for  inclusion  as  a  result  of  its 
study  entitled  "The  Evaluation  of  In- 
Flight  Medical  Care  Aboard  Selected 
U.S.  Air  Carriers  from  1996  to  1997" 
and  those  items  necessary  to  support 
AED  protocol.  The  FAiVconcurs  with 
the  recommendation  that  emergency 
medical  kits  be  used  by  qualified  and 
trained  personnel  only.  Adding  such  a 
requirement  to  part  121.  however, 
would  involve  defining  the  various 
medical  specialties  and.  perhaps, 
limiting  access  to  the  extent  that  the 
only  person  available  to  assist  on  a 
flight  might  not  be  included. 

ICAO  Standard  (under  Annex  6.  Part 
1.  Chapter  12.  Section  12.4)  states,  in 
part,  that  cabin  attendants  shall 
complete  training  programs  that  ensure 
that  each  person  is  "drilled  and  capable 
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in  the  use  of  emergency  and  life-saving 
equipment  required  to  be  carried,  such 
as  .  .  ..  first-aid  kits."  Existing  §  121.417 
and  proposed  121.805  comply  with 
these  ICAO  guidelines. 

ICAO  SARPS  do  not  address  AED 
usage  on  aircraft. 

Regulatory  Evaluation  Summary 

Changes  to  Federal  regulations  must 
undergo  several  economic  analyses. 
First.  Executive  Order  12866  directs  that 
each  Federal  agency  shall  propose  or 
adopt  a  regulation  only  upon  a  reasoned 
determination  that  the  benefits  of  the 
intended  regulation  justify  its  costs. 
Second,  the  Regulatory  Flexibility  Act 
of  1980  requires  agencies  to  analyze  the 
economic  effect  of  regulatory  changes 
on  small  entities.  Third,  OMB  directs 
agencies  to  assess  the  effect  of 
regulatory  changes  on  international 
trade.  In  conducting  these  analyses,  the 
FAA  has  determined  this  proposed  rule 
is  a  "significant  regulatory  action" 
under  section  3  (0  of  Executive  Order 
12866  and.  therefore,  is  subject  to 
review  by  the  Office  of  Management  and 
Budget.  This  proposed  rule  is 
considered  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (44  FR 
11034.  February  26.  1979).  This 
proposed  rule  would  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Furthermore, 
this  proposal  would  not  constitute  a 
barrier  to  international  trade.  The  FAA 
invites  the  public  to  provide  comments 
and  supporting  data  on  the  assumptions 
made  in  this  evaluation.  All  comments 
received  will  be  considered  in  the  final 
regulatory  evaluation. 

Benefits 

The  proposed  rule  is  intended  to 
require  equipment  that  might  preserve 
the  lives  of  passengers  who  have  serious 
cardiac  medical  events  on  board 
commercial  airplanes  operating  under 
part  121  for  which  a  flight  attendant  is 
required  and  with  a  maximum  payload 
of  more  than  7,500  pounds.  This 
proposal  would  require  certain 
passenger-carrying  air  carrier  operators 
to  carry  AED's  on  board  their  aircraft 
and  to  augment  currently  required 
emergency  medical  kits  with  additional 
medications  and  medical  equipment. 
Another  requirement  of  this  proposal  is 
to  augment  the  emergency  medical 
training  of  crewmembers,  in  particular 
flight  attendants  and  those  who  may 
assist  them,  for  responding  to  in-flight 
medical  events. 

Medical  reporting  shows  that  the 
chances  of  surviving  ventricular 
fibrillation,  a  critical  cardiac  event,  are 
enhanced  by  the  application  of  AED 


technology.  Aero-medical  groups  have 
recommended  placing  AED's  on  board 
airplanes  and  the  experiences  of  airlines 
that  already  carry  AED's  have  been 
positive.  Up  to  15  different  Air 
Transport  Association  members 
participated  in  a  1-year  in-flight  medical 
event  data  collection  effort  in 
cooperation  with  the  FAA.  This  effort 
was  in  response  to  one  of  the  provisions 
of  the  Aviation  Medical  Assistance  Act 
of  1998.  The  data  were  collected  for  the 
period  July  1,  1998,  through  June  30. 
1999.  There  were  188  death  or  threat-of- 
death  incidents  resulting  in  a  total  of 
108  deaths.  (It  should  be  noted  that  11 
of  these  incidents  occurred  on  the 
ground.)  AED's  were  used  a  total  of  17 
times,  14  times  to  deliver  at  least  one 
shock  on  board  an  aircraft.  From  these 
events,  four  passengers  were  reported  as 
having  survived.  Assuming  the  four 
passengers  survived  due  to  the  use  of 
AED's,  the  AED  survival  rate  per 
hundred  million  passenger 
enplanements  is  0.7193.  The  sur\'ival 
rate  may  have  been  different  if  AED's 
had  been  aboard  all  participating 
carriers'  aircraft  for  the  entire  data 
collection  period.  If  the  survival  rate 
during  the  test  period  had  been  higher, 
then  the  projected  number  of  lives  saved 
over  the  next  10  years  would  be  higher. 
However,  since  this  number  cannot  be 
established  from  the  available  data,  the 
FAA  will  use  the  conservative 
projection. 

Applying  the  survival  rate  to  the 
estimated  7.5819  billion  enplaned 
passengers  over  the  next  1 0  years  may 
result  in  55  passenger  medical  event 
outcomes  being  changed  by  AED's 
during  that  period. 

The  FAA  acknowledges  the  difficulty 
of  quantifying  benefits  with  any 
precision  at  this  stage  of  the  rulemaking. 
The  FAA  also  believes  that  there  is 
merit  in  continuing  to  collect  data  on  in- 
flight medical  incidents.  Therefore,  the 
FAA  may  propose  in  the  future  that  data 
be  collected  on  all  uses  of  the 
emergency  medical  kits  and  AED's  by 
the  certificate  holder  or  its  agents.  This 
data  would  be  used  to  further  refine  the 
contents  of  and  training  for  the  use  of 
the  medical  kits  and  the  AED's.  Data 
would  be  collected  directly  from  the 
certificate  holders  in  a  manner 
prescribed  by  the  Administrator.  The 
FAA  seeks  comment  on  the  need  for 
further  data  collection.  The  FAA  may 
also  issue  a  supplementary  notice  to 
elicit  comments  on  a  specific  proposed 
data  collection. 

Costs 

The  FAA  has  analyzed  the  expected 
costs  of  this  regulatory  proposal  for  a 
10-year  period,  2000  through  2009.  All 


costs  in  this  analysis  are  expressed  in 
1998  dollars. 

The  estimated  industry-  costs  over  10 
years  total  SI 38.1  million,  or  S95.6 
million  discounted.  These  costs  consist 
of  the  initial  cost  to  equip  the  aircraft, 
for  carriers  who  have  not  voluntarily 
placed  AED's  and  emergency  medical 
kits  aboard  their  aircraft:  the  cost  of 
equipping  new  aircraft  that  the  industry' 
will  add  to  the  fleet  over  the  next  10 
years;  the  cost  of  maintaining  the 
equipment  and  replacing  medications, 
and  the  weight  penalty  cost  of  carrying 
the  additional  equipment.  In  addition, 
the  carriers  will  incur  the  cost  of 
initially  training  flight  attendants  in  the 
proper  usage  of  the  AED's  and  for 
recurrent  training.  The  cost  of  AED's  is 
estimated  at  S26.7  million.  (S20.2 
million  discounted);  the  cost  of 
upgrading  the  emergency  medical  kits  at 
S4.0  million.  (S2.8  million  discounted): 
and  additional  fuel  is  estimated  to  cost 
S4.4  million.  (S3.0  million  discounted). 
The  training  of  flight  attendants  is 
estimated  to  cost  S103.0  million.  (S69.7 
million  discounted). 

The  flight  attendants  receiving  the 
training  as  a  result  of  this  proposal 
would  probably  view  this  as  enhancing 
their  job  skills  and  could  lead  to  efforts 
to  raise  their  wages  based  on  this 
perception.  The  FAA  has  no  basis  for 
estimating  this  possible  impact  on 
industry  costs.  Public  comments  are 
invited:  the  FAA  requests  that  all 
comments  be  accompanied  by  clear  and 
detailed  economic  documentation. 

Cost-Benefit  Analysis 

If  the  proposed  rule  becomes 
effective,  the  FAA  estimates  that  as 
many  as  55  passenger  medical  outcomes 
could  possibly  be  changed  over  the  next 
10  years.  Based  on  the  estimated  cost  of 
$138.1  million  and  an  estimated  55  lives 
possibly  saved,  the  rule  is  estimated  to 
cost  $2.5  million  per  life  saved. 

Approximately  $88  million  of  the 
total  cost  will  be  borne  by  the  air 
carriers  that  have  voluntarily  placed  the 
AED's  and  expanded  emergency 
medical  kits  aboard  their  aircraft 
principally  due  to  the  cost  of  recxirrent 
training  of  flight  attendants.  The  cost  to 
major  carriers  that  currently  do  not 
carry  this  equipment  is  estimated  at  $39 
million  and  small  carriers  would  incur 
a  cost  of  $1 1  million  as  a  result  of  this 
proposal. 

The  FAA  invites  public  comments 
and  requests  that  all  comments  be 
accompanied  with  clear  and  detailed 
economic  documentation. 
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Initial  Regulatory  Flexibility 
Determination 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  establishes    as  ,i  principle  of 
regulatory  issuance  that  agencies  shall 
endeavor,  consistent  with  the  objective 
of  the  rule  and  of  applicable  statutes,  to 
fit  regulatory  and  informational 
requirements  to  the  scale  of  the 
business,  organization,  and  government 
jurisdictions  subject  to  regulation."  To 
achieve  that  jinncipal.  the  Act  recjuires 
agenc:ies  to  solicit  and  (  onsider  flexible 
regulatory  proposals  and  to  explain  the 
rationale  for  their  actions  The  Act 
covers  a  wide-range  of  small  entities, 
including  small  businesses,  not-for- 
profit  organizations  and  small 
governmental  jurisdictions 

Agencies  must  perform  a  review  to 
determine  whether  a  proposed  or  final 
rule  will  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  If  the  determination  is  that  it 
will,  the  agenc:v  must  prepare  a 
regulatory  flexibility  analysis  (KFA)  as 
described  in  the  Act 

However,  if  an  .igeiK  y  determines  that 
a  proposed  or  final  rule  is  not  expected 
to  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities,  section  tiO.S  (b)  of  the  1980  act 
provides  that  the  head  of  the  agency 
may  so  certify  and  a  KFA  is  not 
required  The  certification  must  include 
a  statement  providing  the  factii.il  basis 
for  this  determination,  and  the 
reasoning  should  be  clear 

The  .Small  Business  Administration 
suggests  that  "small"  represent  the 
impacted  entities  with  l..S()()  or  fewer 
employees   F-'or  this  proposed  rule,  the 
small  entity  group  is  considered  to  be 
part  llil  operators  (.Standard  Industrial 
Classification  Code  4512)  with  l.,5()()  or 
fewer  employees  The  F.AA  has 
identified  a  total  of  »>()  operators  that 
meet  this  definition 

To  determine  the  impact  of  the 
proposed  rule  on  small  part  121 
operators,  (he  F,-\A  has  estimated  the 
annualized  cost  impai  t  on  e.ich  of  those 
small  entities  potenti.illy  impacte<i  b\ 
the  proposed  rule  The  proposed  rule  is 
expected  to  impose  an  estimated  cost  of 
$10.9  million  on  the  HO  small  entities 
over  the  next  10  years   The  annualized 
cost  per  small  operator  is  estimated  at 
Sl8,,J0fl  This  amount  represents  less 
than  one-tenth  of  the  annual  cost 
(.S26.5.300,  in  1998  dollars)  to  small 
operators  that  the  FAA  considers 
economically  significant  in  that  it  may 
entail  either  an  increase  in  airline  ticket 
fares  or  a  requirement  to  create 
operating  cost  effit  iencies  to  preserve 
the  economic  stability  of  impacted 
airlines.  None  of  the  60  part  121  small 
entities  would  incur  a  substantial 


economic  impact  in  the  form  of  higher 
annual  costs  in  excess  of  $265,300.  as 
the  result  of  the  proposed  rule 

Therefore,  the  FAA  has  determined 
that  this  proposed  rule  would  not  have 
a  significant  impact  on  a  substantial 
number  of  small  entities  Accordingly, 
pursuant  to  the  Regulatory  Flexibility 
Act,  5  I!  S.C.  605  (b),  the  Federal 
Aviation  Administration  certifies  that 
this  rule  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities 

International  Trade  Impact  Assessment 

The  provisions  of  this  proposed  rule 
would  have  little  or  no  impact  on  trade 
for  C.S.  firms  doing  business  in  foreign 
countries  and  foreign  firms  doing 
business  in  the  United  States. 

A  number  of  foreign  carriers  carry 
AED's  and  enhanced  emergency 
medical  kits  on  flights  to  and  from  the 
United  .States.  U.S.  carriers  that  have 
voluntarily  upgraded  their  emergency 
medical  (Kjuipment  account  for  a 
majority  of  the  US. -flag  international 
service. 

Federalism  Implications 

The  FAA  has  analyzed  this  proposed 
rule  under  the  principles  and  criteria  of 
Kxecutive  Order  131.32.  F'ederalism.  It 
has  determined  that  this  action  will  not 
have  a  substantial  direct  effect  on  the 
States,  on  the  relaticmship  between  the 
national  (Government  and  the  .States,  or 
fin  thf-  distribution  of  power  and 
responsibilities  am(jng  the  various 
levels  of  government.  Therefore,  the 
FAA  has  determined  that  this  final  rule 
does  not  have  federalism  implu  ations." 

Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  2  U  S.C.  (the  Act), 
(odified  in  2  U   S  C.  1501-1571. 
reijuires  each  Federal  agent  y.  to  the 
exttmt  permitted  by  law.  to  prepare  a 
written  assessment  of  the  effects  of  any 
Federal  mandate  in  a  proposed  or  final 
agency  rule  that  may  result  in  the 
expenditure  by  State,  lixal.  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
(adjusted  annually  for  inflaticm)  in  any 
line  year   Se<  tion  204(a)  of  the  Act.  2 
I '  S  (.    1.5.)4(a)  requires  the  Federal 
agency  t(j  develop  an  effective  process 
to  permit  timely  input  by  elected 
officers  (or  their  designees)  of  State, 
local  and  tribal  governments  on  a 
proposed  "significant  intergovernmental 
mandate  "  A  "signific:ant 
intergovernmental  mandate"  under  the 
.•\ct  is  any  provisicm  in  a  Federal  agency 
regulation  that  would  impose  an 
enforceable  duty  upon  State,  local,  and 
tribal  governments,  in  the  aggregate  of 
$100  million  (adjusted  annually  for 


inflation)  in  any  one  year.  Section  203 
of  the  Act.  2  U.'S.C.  1533.  which 
supplements  section  204(a).  provides 
that  before  establishing  any  regulatory' 
requirements  that  might  significantly  or 
uniquely  affect  small  governments,  the 
agency  shall  have  developed  a  plan  that, 
among  other  things,  provides  for  notice 
to  potentially  affected  small 
governments,  if  any.  and  for  a 
meaningful  and  timely  opportunity  to 
provide  input  in  the  development  of 
regulatory  proposals 

This  proposed  rule  does  not  contain 
a  Federal  intergovernmental  or  private 
sector  mandate  that  exceeds  $100 
million  a  year. 

Environmental  Analysis 

FAA  Order  1050.1D  defines  FAA 
actions  that  may  be  categorically 
excluded  from  preparation  of  a  National 
Environmental  Policy  Act  (NEFA) 
environmental  assessment  or 
environmental  impact  .statement.  In 
accordance  with  FAA  Order  1050. ID, 
appendix  4,  paragraph  4(j).  this 
rulemaking  action  qualifies  for  a 
categorical  exclusion. 

Energy  Impact 

The  energy  impact  of  the  notice  has 
been  assessed  in  accordance  with  the 
Energy  Policy  and  Conservation  Act 
(EPCA)  P.L.  94-163.  as  amended  (43 
U.S.C  6362)  and  FAA  Order  1053.1.  It 
has  been  determined  that  the  notice  is 
not  a  major  regulatory-  action  under  the 
provisions  of  the  EPCA. 

List  of  Subjects 

14  CFR  Part  121 

Air  carriers.  Aircraft.  Airmen.  iVlcohol 
abuse.  Aviation  safety.  Charter  flights. 
Drug  abuse.  Drug  testing.  Reporting  and 
recordkeeping  requirements.  Safety, 
Transportation. 

14  CFR  Part  135 

Aircraft.  Airmen.  Aviation  safety. 
Reporting  and  recordkeeping 
requirements. 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  parts  121  and  135  of 
Title  14.  Code  of  Federal  Regulations 
(14  CFR  parts  121  and  135)  as  follows: 

PAR1 121— OPERATING 
REQUIREMENTS:  DOMESTIC,  FLAG, 
AND  SUPPLEMENTAL  OPERATIONS 

1.  The  authority  citation  for  part  121 
continues  to  read  as  follows: 

Authority:  49  CSC    106(g).  4011.1,  40119. 
44101.  44701-44702.  44705.  44709-14711. 
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44713.  44716-44717.  44722.  44901.  44903- 
44904.44912.  46105. 

2.  Amend  §  121.303  by  revising 
paragraphs  (b)  and  (d)(2)  to  read  as 
follows: 

§  1 21 .303    Airplane  instruments  and 
equipment 

***** 

(b)  Instruments  and  equipment 
required  by  §§121.305  through  121.359 
and  121.803  must  be  approved  and 
installed  in  accordance  with  the 
airworthiness  requirements  applicable 
to  them. 


(d)*    *    * 

(2)  Instruments  and  equipment 
specified  in  §§  121.305  through  121.321, 
121.359,  121.360,  and  121.803  for  all 
operations,  and  the  instruments  and 
equipment  specified  in  §§  121.323 
through  121.351  for  the  kind  of 
operation  indicated,  wherever  these 
items  are  not  already  required  by 
paragraph  (d)(1)  of  this  section. 


§121.309    [Amended] 

3.  Amend  §  121.309  by  removing  and 
reserving  paragraph  (d). 

4.  Amend  §  121.323  by  revising  the 
introductory  text  to  read  as  follows: 

§  1 21 .323    Instruments  and  equipment  for 
operations  at  night 

No  person  may  operate  an  airplane  at 
night  under  this  part  unless  it  is 
equipped  with  the  following 
instruments  and  equipment  in  addition 
to  those  required  by  §§  121.305  through 
121.321  and  121.803: 
***** 

5.  Amend  §121.325  by  revising  the 
introductory  text  to  read  as  follows: 

§  1 21 .325    Instruments  and  equipment  for 
operations  under  IFR  or  over-ttw-top. 

No  person  may  operate  an  airplane 
under  IFR  or  over-the-top  conditions 
under  this  part  unless  it  is  equipped 
with  the  following  instruments  and 
equipment,  in  addition  to  those  required 
by  §§  121.305  through  121.321  and 
121.803: 
***** 

6.  Amend  §  121.415  by  revising 
paragraph  (a)(3)  to  read  as  follows: 

§  1 21 .41 5    Crewmember  and  dispatcher 
training  requirements. 

(a)  *   *   * 

(3)  For  crewmembers.  emergency 
training  as  specified  in  §  §  121.417  and 
121.805. 


§121.417    [Amended] 

7.  Amend  §  121.417  by  removing  and 
reserving  paragraphs  (b)(2)(ii)  and 
(b)(3)(iv). 

8.  Amend  §  121.427  by  revising 
paragraph  (b)(2)  to  read  as  follows: 

§121.427    Recurrent  training. 

***** 

(b)  *   *   * 

(2)  Instruction  as  necessary  in  the 
subjects  required  for  initial  ground 
training  by  §  §  121.415(a)  and  121.805. 
as  appropriate,  including  emergency 
training  (not  required  for  aircraft 
dispatchers). 
***** 

9.  Amend  part  121  by  adding  subpart 
X  to  read  as  follows: 

Sec. 

Subpart  X — Emergency  Medical  Equipment 
and  Training  121.801  Applicability. 

121.803    Emergency  medical  equipment. 
121.805     Crewmember  training  for  in-flight 
medical  events. 

Subpart  X — Emergency  Medical 
Equlpotent  and  Training 

§121.801     Applicability. 

This  subpart  prescribes  the  emergency 
medical  equipment  and  training 
requirements  applicable  to  all  certificate 
holders  operating  passenger-carrying 
airplanes  under  this  part. 

§  1 21 .803    Emergency  medical  equipment. 

(a)  No  person  may  operate  a 
passenger-carrying  airplane  under  this 
part  unless  it  is  equipped  with  the 
emergency  medical  equipment  listed  in 
this  section  or  unless  authorized  by  the 
Administrator. 

(b)  Each  equipment  item  listed  in  this 
section — 

(1)  Must  be  inspected  regularly  in 
accordance  with  inspection  periods 
established  in  the  operations 
specifications  to  ensure  its  condition  for 
continued  serviceability  and  immediate 
readiness  to  perform  its  intended 
emergency  purposes; 

(2)  Must  be  readily  accessible  to  the 
crew  and.  with  regard  to  equipment 
located  in  the  passenger  compartment, 
to  passengers; 

(3)  Must  be  clearly  identified  and 
clearly  marked  to  indicate  its  method  of 
operation;  and 

(4)  When  Ccirried  in  a  compartment  or 
container,  must  be  carried  in  a 
compartment  or  container  marked  as  to 
contents  and  the  compartment  or 
container,  or  the  item  itself,  must  be 
marked  as  to  date  of  last  inspection. 

(c)  For  treatment  of  injuries,  medical 
events,  or  minor  accidents  that  might 
occur  during  flight  time  each  airplane 
must  have  the  following  equipment  that 


meets  the  specifications  and 
requirements  of  appendix  A  of  this  part: 

(1)  Approved  first-aid  kits. 

(2)  In  airplanes  for  which  a  flight 
attendant  is  required,  an  approved 
emergency  medical  kit.  as  modified 
effective  (36  months  after  the  effective 
date  of  the  final  ride.) 

(3)  In  airplanes  for  which  a  flight 
attendant  is  required  and  with  a 
maximum  payload  capacity  of  more 
than  7.500  pounds,  an  approved 
automated  external  defibrillator  as  of 
[36  months  cdter  the  effective  date  of  the 
final  rule). 

§  1 21 .805    Crewmember  training  for  in- 
flight medical  events. 

(a)  Each  training  program  must 
provide  the  instruction  set  forth  in  this 
section  with  respect  to  each  airplane 
type,  model,  and  configuration,  each 
required  crewmember,  and  each  kind  of 
operation  conducted,  insofar  as 
appropriate  for  each  crewmember  and 
the  certificate  holder. 

(b)  Training  must  provide  the 
following: 

(1)  Instruction  in  procedures  for 
responding  to  medical  events  including 
coordination  among  crewmembers. 

(2)  Instruction  in  the  location, 
function,  and  operation  of  emergency 
medical  equipment. 

(3)  Instruction  in  the  handling  of 
medical  events  involving  passengers  or 
crewmembers  to  include  familiarization 
with  the  emergency  medical  kit.  as 
modified  on  [36  months  after  the 
effective  date  of  the  final  rule]. 

(4)  For  each  flight  attendant — 

(i)  Instruction  in  the  proper  use  of 
automated  external  defibrillators,  in 
addition  to  the  programmed  hours  of 
instruction  required  by  §  121.421(c). 

(ii)  Instruction  in  cardiopulmonary 
resuscitation,  in  addition  to  the 
programmed  hours  of  instruction 
reouired  by  §121. 421(c). 

(iii)  Recurrent  training  in  the  proper 
use  of  automated  external  defibrillators 
and  in  cardiopulmonary'  resuscitation, 
at  least  once  every'  24  months,  in 
addition  to  the  instruction  required  by 
§  121.427(c). 

10.  Revise  Appendix  A  to  part  121  as 
follows: 

Appendix  A  to  Part  121— First-aid  Kits 
and  Emergency  Medical  Kits 

Approved  first-aid  kits,  at  least  one 
approved  emergency  medical  kit.  and  at  least 
one  approved  automated  external 
defibrillator  required  under  k;  121.80.3  of  thi,^ 
part  must  be  readily  accessible  to  the  crew, 
stored  securely,  and  kept  free  from  dust. 
moisture,  and  damaging  temperatures. 

FIrsl-Aid  Kits 

1 .  The  minimum  number  of  first-aid  kits 
required  is  set  forth  in  the  following  table: 
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Number  of  passenger  seats 


Number  of 
first-aid  kits 


Contents 


Quality 


Contents 


Quality 


0-50        

1 

51    150    

2 

151^250            

3 

H/1ore  than  250  

4 

2   Fxcepl  ds  [irovififfl  in  pHrngrHjih  f.'l), 
iMi  !i  ,i|iprovt*ii  tir->l  ,iiil  kit  riiusi  i  iinl.iin  til 
U'.ist  the  t(illi)wiiig  ,ii)prii[)n,it('h  ni.iint.iHifd 
(ontents  in  \\if  sjifc  ilimi  ([Udiitilifs 


Adfiesive  bandage  com 

presses    1-incfi    

Antiseptic  swabs  

Ammonia  inhalants 
Bandage  compresses  4  inch 
Triangular  banoage  com^ 

presses  40-inch  

Arm  splint,  noninflatable       

Leg  splint  noninflatable 
Roller  bandage  4-inch 
Adhesive  tape    1 -inch  standard 

roll 


16 
20 

10 
8 

5 

1 
1 
4 


Bandage  scissors 


.t    Ann  .ill  i  Ifi4  splints  ulm  h  lio  mil  til 
v\iltuii  ,1  tirsl-aul  kit  innv  be  stnvscci  m  h 
rcidiK  di  I  t'ssitile  liH  dtion  that  i.s  ds  near  dt> 
pr.ii  ill  diiiv  1(1  itif  kit 

hmrn^rrh  \  Mnjnul  A.)fs 

I    At  U'dsl  (iiif  dppro\f(i  t^mcrgcni  \ 
iiiriiii  ,il  kit  ihdt  nnist  i  iintdm  dt  UmsI  the 
tiillowing  dp|)rn[)ridtt'l\  nidintdiiu'ii  i  unlcnts 
m  till'  spt'i  ified  qudntitics 


Contents 


Quantity 


Sphygmomanometer       1 

Stethoscope  I  i 

Airways,  oropharyngeal  (3  sizes)    1  pediatric    1  small  adult,  1  large  adult  i  3 

Sell-inflating  manual  resuscitation  device  with  3  masks  (1  pediatnc    1  small  adult   1  large  adult)   13  masks 

CPR  mask  (3  sizes)    1  pediatric,  1  small  adult    1  large  adult '    3 

IV  Admin  Tubing  w/2  Y  connectors  '  1  ggt 

Alcohol  sponges  '  1  2 

Adhesive  tape,  l-inch  standard  roll  adhesive'    •j 

Tape  scissors  '  1  pair 

Tourniquet '       1 

Saline  solution,  500  cc  '  !!..!!!!!!        1 

Protective  nonpermeable  gloves  or  equivalent      1  pair 

Needles  (2-18  ga    2-20  ga    2-22  ga  ,  or  sizes  necessary  to  administer  required  medications)     6 


Syringes  (1-5  cc,  2-10  cc,  or  sizes  necessary  to  administer  required  medications 
Analgesic,  non-narcotic,  tablets,'  325  mg 
Antihistamine  tablets,'  25  mg 

Antihistamine  injectable,  50  mg,  (single  dose  ampule  or  equivalent    

Atropine,  0  5  mg,  5  cc  (single  dose  ampule  or  equivalent) '  

Aspinn  tablets   325  mg  ' 

Bronchodilator,  inhaled  '  (metered  dose  inhaler  or  equivalent)  

Dextrose,  50V50  cc  injectable,  (single  dose  ampule  or  equivalent)     

Epinephnne  1  1000   1  cc,  injectable   (single  dose  ampule  or  equivalent)  

Epinephnne  1  10,000  2  cc  injectable,  (single  dose  ampule  or  equivalent)  , 

Lidocaine,  5  cc,  20  mg/ml   injectable  (single  dose  ampule  or  equivalent) '  , 

Nitroglycenn  tablets  0  4  mg 


4 
4 
4 
2 
2 
4 
1 
1 
2 
2 
2 
10 


Basic  instructions  tor  use  of  the  drugs  m  the  kit    1 

'  Required  on  and  after  [36  months  after  the  effective  date  of  the  final  rule  ] 


.\utomaled  Hxtemal  Defibrillators 

.'\t  Uvist  oiu'  1    .S   Kiioil  .iml  Dru); 
.Ailministrdtiini-dppnivfil  .iuIoiimIimI  rxicrii.il 
lietitinildliir  thdl  imist 

1    Hi'  stiired  111  tfif  passcn^jfi  i  .ihiii 

J    Mft'lFAA   Ifi  hiiK.il  ,St.iiui.inl  Onl.T 
reqiiircnu'iits  tur  jmiwit  smiri  cs  tni  clfi  'rmiK 
(ifvii  cs  used  in  av  uitiiin  or  lif  oth<'rvvisr 
approved  bv  the  .'\dininistrdliir 

i    Be  nidintdined  in  ai  i  iird.iiu  e  wild  ihi' 
nianiifdi  turer's  spei  itli  alums 

PART  135— OPERATING 
REQUIREMENTS:  COMMUTER  AND 
ON-DEMAND  OPERATIONS 

11-12   The  authority  (it.itiiin  fur  part 
1,?5  continues  to  read  as  tnlldvvs 

Authority:  4'l  I  '  ,S  (      ll)ti(^|,  44  1  1  (    44^111- 
44  70  J.  44  "(I.')    44:-|)<l    44~1  1    44  :"  1  i    44  "  1". - 
44:'17,  44-^^ 

13   Ariu>n(i  t)  135  177  bv  revising 
paragraph  (a)(1)  tu  read  as  fnlluus: 


§  1 35.1 77     Emergency  equipment 
requirements  for  aircraft  having  a 
passenger  seating  configuration  of  more 
tfian  19  passengers. 

(a)  *    *    * 

( 1 )  .M  least  one  approved  first-aid  kit 
for  treatment  of  injuries  likelv  to  (H:(:ur 
in  flight  or  in  a  minor  accident  that 
must 

(i)  Be  readiiv  ai  cessihie  to 
crewmemhers 

(ii)  F^e  stored  set  ureiv  and  kept  free 
from  dust,  moisture,  dnd  damaging 
temperatures 

(iii)  (Contain  at  least  the  following 
a[)[)ropriatelv  maintained  (ontents  in 
the  specified  quantities: 


Quantity 


Contents 

Quantity 

Adhesive  bandage  compresses 

linch 
Antiseptic  swabs     

16 
20 

Ammonia  inhalants  

10 

Contents 

Bandage  compresses,  4-inch 
Tnangular  bandage  compresses, 

40- inch 

Arm  splint,  noninflatable      

Leg  splint,  noninflatable       

Roller  bandage,  4-inch 
Adhesive  tape   1-inch  standard 

roll 
Bandage  scissors 
Protective  nonpermeable  gloves 

or  equivalent 

Pair 


Issued  in  Washington.  D.C  .  on  Mav  18. 
^1)1)0 

L.  Nicholas  Lacey. 

Dirci  tor,  Fliiiht  Standards  ,S>nire 

IKK  I)u(    0(>-i:jq82  Filed  5-2J-00,  HAS  am) 

BILLING  CODE  4910-1>-P 
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FEDERAL  RESERVE  SYSTEM 

[DocKet  No.  R-1068] 

Policy  Statement  on  Payment*  System 
Risk:  Modifications  to  Daylight 
Overdraft  Posting  Procedures 

agency:  Board  of  Governors  of  the 
Federal  Reserve  System. 
action:  Policv  Statement. 


summary:  The  Board  has  adopted 
changes  to  the  pr()t:edures  for  measuring 
daylight  overdrafts.  Posting  times  for 
Treasury  Investment  Program 
transactions  have  been  added  to  those 
procedures  to  implement  program 
changes  announced  by  Department  of 
the  Treasury  in  today's  Federal 
Register 

EFFECTIVE  DATE:  July  10.  2000  for 
transiti(mal  posting  procedures  and 
November  2.  2000  for  final  posting 
procedures. 

FOR  FURTHER  INFORMATION  CONTACT: 

Myriam  Payne.  Manager  (202/452- 
3219),  Stacy  Coleman,  Financial 
Services  Analyst  (202/452-2934),  or 
Donna  DeC'orleto.  Project  Leader  (202/ 
452-3956).  Division  of  Reserve  Bank 
Operations  and  Payment  Systems;  for 
the  hearing  impaired  only: 
Telecommunications  Device  for  the 
Deaf,  lanice  Simms  (202/872-49H4). 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Board's  Policy  Statement  on 
Payments  System  Risk  establishes 
maximum  limits  (net  debit  caps)  and 
fees  on  daylight  overdrafts  in  depository 
institutions'  accounts  at  Federal  Reserve 
Banks.  The  Federal  Reserve  measures 
depository  institutions'  intraday 
account  balances  according  to  a  set  of 
"posting  rules  "  established  by  the 
Board.  These  rules  comprise  a  schedule 
for  the  posting  of  debits  and  credits  to 
institutions'  Federal  Reserve  accounts 
for  different  types  of  payments.'  The 
Board's  objectives  in  dt;signing  the 
posting  rules  include  minimizing 
intraday  float,  facilitating  depository 
institutions'  monitoring  and  control  of 
their  cash  balances  during  the  day.  and 
reflecting  the  legal  rights  and 
obligations  of  parties  to  payments.  The 
Board  has  established  daylight  overdraft 
posting  times  for  the  new  Treasury 
Investment  Program  (TIP)  transactions 
based  on  these  objectives. 

The  Federal  Reserve  will  implement 
TIP  on  luly  10,  2000.  to  replace  the 
Treasury  ta.x  and  Loan  (TT&L)  system 


The  Reserve  Banks,  as  fiscal  agents  and 
depositories  of  the  United  States,  act  on 
behalf  of  the  Department  of  the  Treasury 
(Treasury)  to  collect  Federal  taxes  and 
invest  excess  Treasury  balances  with 
depository  institutions.  The  Reserve 
Banks  use  the  TT&L  system  to  collect 
and  invest  Federal  tax  pro<:eeds  and  to 
monitor  the  c:ollateral  pledged  by 
institutions.-'  TT&L  is  primarily  an  end- 
of-day  batch  processing  system 
implemented  in  the  mid  1980s  to 
process  paper-based  tax  payments 

In  1993,  the  North  American  Free 
Trade  Agreement  Implementation  Act 
(NAFTA)  required  Treasury  to  begin  an 
orderly  conversion  from  its  paper-based 
system  to  an  electronic  tax  collection 
system  to  accelerate  the  availability  of 
its  funds.  In  1996,  Treasur>  introduced 
the  Ele<:troni(,  Federal  Tax  Payment 
System  (EFTPS)  to  offer  taxpayers 
electronic  payment  alternatives,  such  as 
the  Automated  Clearing  House  (ACH) 
and  Fedwire. '  The  Reserve  Banks 
modified  the  TT&L  automated 
application  to  accept  and  invest  tax 
proceeds  collected  through  EFTPS  The 
aging  te<:hnology  of  the  TT&L 
application,  however,  limited 
opportunities  to  automate  tax  collection 
further.  As  a  result,  the  Reserve  Banks 
worked  with  Treasury  to  design  the  TIP 
application  to  support  Treasury's 
changing  tax  collection  and  investment 
requirements. 

"Treasury  envisioned  an  all-electronic 
tax  collection  system  when  TIP  was 
developed  but  later  determined  that  a 
paper-based  tax  payment  alter.iative 
should  be  available  to  smaller  business 
taxpayers.*  At  Treasury's  request,  the 
Federal  Reserve  developed  the  Paper 
Tax  System  (P.^TAX)  to  accommodate 
paper-based  tax  payments.  The  Federal 
Reserve  will  implemont  the  TIP  and 
PATAX  applications  concurrently. 

An  important  feature  of  the  TIP 
application  is  its  ability  to  receive  and 
process  data  from  interfacing 
applications  in  real  time.  Thrnughout 


'  S«i'     Kfil.Tiil  KHservi-  Folic  v  Slatemeiil  on 
IMviiii'iils  S\slciii  Risk.  ■  SHCtion  I  A  I.S7  FK  4ril<l  I. 
(VtoU^r  14.  IWLM 


•  n  (!KR  [iHrl  Jin    ['avmsnt  nf  Federal  Taxes  and 
Ihf  TrHasun  T^n  dixl  l.iaii  I'ruKr.ini    nniuin's  thai 
TTSl.  lii'jHisitaru's  pli'dn--  I:  Irt-dsurv  sufrKifiit 
c  nllalHral  In  |inite(  I  thf  uimi'.ured  purliun  iif 
I  n-asiin  i.n  ppx  neds  .ind  Ihr  full  value  uf  Treasurv 
uivi'sttuHuls  hi'ld  rtl  thf  d(-[)i)sitaries 

'Fur  purpnst's  i if  this  nut u  f.     Fedwire"  refers  to 
the  idi'i  Irijiui   funds  transfer  svsleni  owned  and 
iipiTaled  h\  ttlc  Federal  Reserve  System    .See  Jl 
I  :FR  part  JDI  fur  ftjrther  detail  ret^arding  electronic 
T.ix  pavnient  alternatues 

♦Treasur\  i  urrenil\  recpnres  that  business 
taxpavers  with  an  annual  ta\  liatulitv  of  S.'UO.lKXl 
"t  mure  pay  Ifieir  ini  onie.  withhuldiiiK.  and  nther 
federal  taxes  h\  e|p(  trnnii  means  no  later  Ifian  the 
ta\  due  dale   Oilier  laxpasers  are  em  nuraKed  to  use 
e|e(  troiiii   means,  tint  have  the  option  rd  submitting 
their  tax  pavment  information  usiii)(  a  paper  Federal 
I  ix  Deposit  Ifl  I)|  (  oupirii   .See  Jh  CFR  parts  1,  20. 
-'>.  11.  and  40  rexardiiiK    Klei  tronii   Funds 
Transfers  of  Federal  Deposits  ' 


the  day.  TIP  will  receive  and  process 
payment  information  from  EFTPS.  the 
Federal  Reserve  Electronic  Tax 
Application  (FR-ETA),  and  PATAX. 
and  collateral  information  from  the 
National  Book-Entry  System  (NBES)  and 
the  Definitive  Safekeeping  System 
(DSS).  The  Federal  Reserve  will  adjust 
the  total  Treasury  balances  at  depository 
institutions  based  on  Treasury's  cash 
needs  and  depository  institutions' 
willingness  and  ability  to  collateralize 
Treasury  investments.  In  addition.  TIP 
will  monitor  the  value  of  collateral 
pledged  to  protect  government  monies 
held  at  depository  institutions  for  other 
Treasury  purposes  besides  tax 
collections  and  investments. ■>  The 
Federal  Reserve  will  be  able  to  reduce 
those  balances  at  depository  institutions 
if  the  value  of  collateral  is  insufficient 
to  protect  those  monies. 

TIP-Related  Daylight  Overdraft  Posting 
Rule  Changes 

Unlike  TT&L,  TIP  will  process 
transactions  throughout  the  day  and 
depository  institutions  will  be  able  to 
access  information  on  the  status  of  TIP 
transactions  destined  for  their  Federal 
Reserve  accounts  through  their  FedLine 
terminals.^  Therefore,  in  accordance 
with  the  Board's  objective  to  minimize 
intraday  float,  the  Board  believes  the 
TIP  transactions  should  post  to 
depository  institutions'  accounts  in  real 
time  throughout  the  day. 

Currently,  because  TT&L  is  primarily 
an  end-of-day  batch  processing  system, 
the  Reserve  Banks  post  TT&L 
transactions  resulting  in  debits  to 
depository  institutions'  accounts  after 
the  close  of  Fedwire.  TIP  will  process 
transactions  throughout  the  day, 
however,  allowing  the  Reserve  Bank  to 
post  TIP-related  transactions  on  a  flow 
basis  in  order  to  match  more  closely  the 
actual  TIP  processing  times.  In  the  near 
term  this  change  could  make  controlling 
daylight  overdrafts  related  to  some  TIP 
transactions  more  challenging  for 
depository  institutions.  For  example, 
with  near  real-time  posting  under  TIP. 
a  large  debit  transaction  could  post  to  a 
depository  institution's  account  early  in 
the  day  and  create  a  considerable 
daylight  overdraft.  Under  TT&L.  the 
debit  trcmsaction  would  post  after  the 
close  of  Fedwire.  providing  the 
depository  institution  ample  time  to 


^(iovemmenl  monies  i  an  lie  held  at  depo.siton,' 
institutions  for  a  varietv  of  reasons  Initially.  TIP 
will  monitor  (ollateral  pledged  pursuant  to  31  C;FR 
yari  202     Depositaries  and  Finani  lal  .\gents  of  the 
(.overnment    and  ,T1  (.FR  part  203 

''  FedLine  is  the  Federal  Reserves  proprietary  Pt 
software  that  offers  depositon,  in.stitutions  access  to 
Federal  Reserve  services  such  as  accounting.  ACH. 
book  entry,  cash,  check,  statistical  reporting,  funds 
transfer  and  Treasurv  services 
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fund  its  account.  As  a  result,  depository 
institutions  may  find  managing  their 
daylight  overdrafts  more  difficult  until 
they  become  familiar  with  TIP'S 
processing  patterns. 

The  Board  recognizes  that  depository 
institutions  may  need  time  to  change 
the  systems  or  procedures  they  use  to 
fund  their  accounts  and  monitor  their 
tax  payment  flows.  For  this  reason,  the 
Board  will  introduce  the  TIP-related 
posting  rule  changes  for  most 
transactions  resulting  in  debits  to 
depository  institutions'  accounts  in  two 
phases.^  "To  allow  sufficient  time  for 
depository  institutions  to  adjust  to  the 
various  operational  changes  associated 
with  TIP,  initially  the  Federal  Reserve 
will  post  most  transactions  resulting  in 
debits  to  depository  institutions' 
accounts  afler  the  close  of  Fedwire. 
Approximately  four  months  after  the 
implementation  of  TIP.  on  November  2. 
2000,  the  Federal  Reserve  will  post  all 
transactions  resulting  in  debits  to 
depository  institutions'  accounts  on  a 
flow  basis  as  TIP  processes  them.  The 
Board  believes  that  this  approximate 
four-month  transition  period,  which 
covers  a  full  quarterly  business  tax 
payment  cycle,  provides  depository 
institutions  with  sufficient  time  to 
identify  the  effects  of  and  adjust  to  the 
new  debit  timing  patterns  that  TIP 
creates. 

Debits  to  Depository  Institutions  " 

After-the-Close-of -Fedwire  Posting 

Beginning  July  10.  2000  the  Federal 
Reserve  will  post  the  TIP  transactions 
listed  below,  resulting  in  debits  to 
depository  institutions'  Federal  Reserve 
accounts,  after  the  close  of  Fedwire.  The 
Reserve  Banks  will  provide  depository 
institutions  with  information  on  their 
TIP  transactions  through  FedLine, 
which  will  allow  depository  institutions 
to  observe  and  become  familiar  with  the 
actual  TIP  processing  cycles.  Beginning 
November  2,  2000.  the  Reserve  Banks 
will  post  these  transactions  on  an 
intraday  basis  to  reflect  more  closely  the 
actual  TIP  processing  times.  Unless 
stated  otherwise  in  this  notice,  the 
Reserve  Banks  will  begin  posting  TIP- 
related  transactions  at  8:30  a.m.  ET  and 
on  an  hourly  basis,  on  the  half-hour, 
thereafter.^ 


'The  Reserve  Banks  will  post  small-dollar 
transactions,  such  as  uninvested  PATAX  lax 
deposits  and  penalties  for  tax  payments,  on  a  flow- 
basis  as  they  are  processed  beginning  July  10.  2000 
The  posting  rules  for  these  transactions  will  not 
change  in  the  second  phase 

"The  Board  has  not  modified  the  posting  rules  for 
existing  TT&L  transactions  unless  specifically 
referenced  in  this  notice 

"While  TIP  begins  processing  transactions  as 
early  as  6  am   ET,  the  Federal  Reserve  will  not 


Main  Account  System-Initiated 
Balance  Limit  Withdrawal.  This 
transaction  withdraws  from  a  depository 
institution's  account  any  amount  that 
exceeds  its  balance  limit.  A  depository 
institution's  balance  limit  is  the  amount 
of  Treasury  funds  that  it  is  willing  to 
accept  as  investments  and  may  be 
changed  at  any  time. 

Main  Account  System-Initiated 
Collateral  Deficiency  Withdrawal.  This 
transaction  withdraws  from  a  depository 
institution's  account  any  amount  that  is 
not  protected  by  collateral. 

Main  Account  Treasury  Withdrawal. 
This  transaction  withdraws  some  or  all 
of  Treasury's  invested  balances  from  a 
depository  institution's  Federal  Reserve 
account.'"  TIP  will  process  the 
transactions  on  the  date  and  time 
specified  by  Treasury.  The  Federal 
Reserve  will  post  future-day 
withdrawals  at  8:30  a.m.  ET  on  the 
settlement  day  designated  by  Treasury, 
same-day  withdrawals  announced  by 
11:30  a.m.  ET  at  1:00  p.m.  ET.  and 
same-day  withdrawals  announced  by 
6:15  p.m.  ET  after  the  close  of 
Fedwire." 

31  CFR  Part  202  Collateral  Deficiency 
Withdrawal.  Under  31  CFR  part  202 
(formerly  caHed  Circular  176).  Treasury 
permits  authorized  depository 
institutions  to  hold  fully  collateralized 
deposits  of  public  monies  for 
government  agencies.  Under  TIP, 
Treasury  has  centralized  the  monitoring 
of  the  collateral  pledged  to  protect  31 
CFR  part  202  deposits  and  requires  that 
collateral  be  assessed  at  market  value. 
At  the  discretion  of  the  depositing 
government  agency,  this  transaction  will 
withdraw  from  the  depository 
institution's  account  any  amount  not 
protected  by  collateral.  TIP  will  identify 
deficiencies  between  7:00  a.m.  and  6:00 
p.m.  ET,  and  the  Reserve  Bank  will 
work  with  the  depository  institutions 
and  the  depositing  government  agencies 
to  resolve  the  deficiencies.  If  a 
deficiency  is  not  corrected  before  the 
end  of  the  day,  the  Federal  Reserve  may 
debit  the  depository  institution's 
account  for  the  uncoUateralized  amount. 


begin  posting  transactions  until  8  30  am  ET  in 
order  to  match  the  initial  posting  of  other  non-wire 
transactions  and  to  allow  depository  institutions 
time  to  manage  or  fund  their  accounts 

'"The  balances  that  Treasurv  invests  with 
depository  institutions  are  payable  on  demand 
without  prior  notice  Treasury  may  announce  these 
balance  withdrawals,  however,  hours  or  days  in 
advance  See  31  CFR  203  23 

' '  On  rare  occasions,  the  Treasury  may  announce 
withdrawals  in  advance  that  are  based  on 
depository  institutions'  closing  balances  on  the 
withdrawal  date.  The  Federal  Reserve  will  post 
the.se  vithdrawals  after  the  close  of  Fedwire. 


Near  Real-Time  Posting 

Beginning  July  10.  2000.  the  Federal 
Reserve  will  post  the  TIP  transactions 
listed  below,  resulting  in  debits  to 
depository  institutions'  account 
balances,  on  an  intraday  basis  during 
the  day  as  soon  as  TIP  processes  them. 
The  Board  does  not  believe  depository 
institutions  require  a  transitional  period 
for  these  transactions'  posting  times 
given  their  relatively  small  dollar  value. 

Uninvested  PATAX  Tax  Deposit.  This 
transaction  withdraws  from  depositor\- 
institutions'  accounts  the  proceeds  of 
PATAX  tax  collections  that  will  not  be 
invested  with  those  institutions.  The 
Reserve  Banks  will  post  these 
transactions  begirming  at  8:30  a.m.  ET 
and  on  an  hourly  basis,  on  the  half- 
hour,  thereafter. 

Penalty  for  Tax  Payments.  Treasury- 
will  use  this  transaction  to  assess  a 
penalty  any  lime  that  a  depositors 
institution  accepts  a  timely  payment 
from  a  taxpayer,  but  submits  the 
payment  to  the  Treasury  late.  Every 
Thursday  night,  the  Reserve  Banks  will 
identify  and  notify-  depository- 
institutions  of  their  Treasury-authorized 
penalties. '2  The  Reserve  Banks  will 
calculate  the  penalty  for  each  depository- 
institution  and  post  the  debit  to  the 
depository  institution's  account  at  8:30 
a.m.  ET  on  the  following  business  day. 

Credits  to  Depository  Institutions 

Beginning  July  10,  2000,  the  Federal 
Reserve  will  post  the  TIP  transactions 
listed  below,  resulting  in  credits  to 
depository  institutions'  accounts,  on  an 
intraday  basis  during  the  day  as  soon  as 
TIP  processes  them. 

Dynamic  Investment.  The  Dynamic 
Investment  is  a  new  transaction  that 
will  invest  excess  Treasury  funds  with 
depository  institutions  that  want  the 
funds  and  have  sufficient  collateral  to 
protect  the  investment. '^  The  Reser\'e 
Banks  will  post  these  transactions 
begiiming  at  12:30  p.m.  ET  and  on  an 
hourly  basis,  on  the  half-hour, 
thereafter. 

FR-ETA  Value  Fedwire  Investment 
The  FR-ETA  Value  Fedwire  Investment 
is  a  new  transaction  that  will  return  to 
depository  institutions,  as  a  Treasury- 
investment,  the  tax  proceeds  that  the 
institutions  sent  to  "Treasury-  through  a 
FR-ETA  Value  Fedwire  transaction  (31 
CFR  203.2).  TIP  will  identif\'  those  FR- 


'^In  the  event  that  Thursday  is  a  holiday,  the 
Reserve  Banks  will  identih  and  notify  depository 
institutions  with  Treasury-authorized  penalties  on 
the  following  business  day.  Penalties  will  then  be 
posted  on  the  business  day  following  notification. 

' '  Depository  institutions  specify  the  times  of  day 
and  the  amount  of  funds  they  are  willing  to  accept 
as  investments.  Funds  are  distributed  pro-rata  based 
on  depositor)  institutions'  capacity  levels 
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ETA  tax  payments  that  were  sent  by 
Retainer  or  Investor  institutions  with 
unused  capacity  and  will  invest  the 
funds  with  those  Retainer  or  Investor 
institutions."*  The  Reserve  Banks  will 
post  these  transactions  beginning  at  9:30 
a.m.  ET  and  on  an  hourly  basis,  on  the 
half-hour,  thereafter.'"* 

Penalty  Abatement.  The  Penalty 
Abatement  is  a  new  transaction  that 
Treasury  will  use  to  return  money  paid 
previously  as  penalties  by  a  depository 
institution  to  Treasury.  In  the  event  that 
a  depository  institution  provides 
evidence  that  the  Treasury  charged  it 
incorrectly.  Treasury  may  return  the 
penalty  money  to  the  depository 
institution.  The  Reserve  Banks  will 
process  and  post  Penalty  Abatements  on 
Thursdays  at  6:30  p.m.  ET.'" 

Main  Account  Administrative 
Investment  and  SDI  Administrative 
Investment.  These  transactions  £ire 
administrative  or  correcting  entries  that 
Reserve  Banks  will  occasionally  make  to 
depository  institutions'  Main  Accounts 
or  Special  Direct  Investment 
Accounts.''  For  example,  after  two 
entities  merge,  the  Reserve  Banks  would 
use  one  of  the  Main  Account 
Administrative  Investment  transactions 
to  move  the  non-survivor's  TIP  account 
balance  to  the  survivor's  account. '"  The 
Reserve  Banks  will  post  these 
transactions  at  8:30  a.m.  ET  and  on  an 
hourly  basis,  on  the  half-hour, 
thereafter. 

31  CFH  Part  202  Account  Deposits. 
The  31  CFR  part  202  Account  Deposit 
is  a  new  transaction  that  will  place 
public  monies  with  depository 
institutions  authorized  by  Treasury  to 
accept  these  deposits,  but  only  after  TIP 
confirms  that  the  depository  institutions 
have  pledged  sufficient  collateral  to 
protect  these  deposits.  Based  on 


".^  Kptaini^r  insliliitum  will  (ulltn  I  tax  [iHvniHnls 
usins  KR-ETA.  F>TPS,  .md/nr  I'.A  r.^.\.  .iiui  will 
ai:t:Rpt  hack  in  its  Mam  Acduint,  .is  TriMsiirv 
Investments,  oiilv  the  hiiiduiiI  it  (  ull.'i  ti'il    [he 
Main  Account  ri'|)lrt(  hs  the  TlAl.  iii  (  nnnt  urnl<T 
TIP   .An  Investiir  jnstitiitinn  will  cdllci  t  tax 
pavmtuils  usiiiK  K\'.\.  KKI'l'S.  ami/or  I'.MA.X, 
aitppt  those  hiniis  as  a  Tmasiirv  tiivi'stiiifnl.  ami 
also  aci  cpt  other  Troasiirv  invi'slnu'nls  to  its  Main 
Account  up  to  (  apai  itv 

'^  For  exanipli',  a  KctaiiUT  or  Investor  institulioii 
with  suffi(  lent  i ollalenil  that  sends  an  KK-E'r.\  tax 
payment  at  1 1  45  am   KT  will  ret  eive  an  (■  K-KT.A 
Value  Kedwire  Investment  at  IJ   II)  p  in   V'V 

'"In  the  event  that  rhursda\  is  a  holiday.  I'll' 
will  proi  ess  Treascirv  authorised  pi^nalty 
ahatements  on  the  tollowinjj  business  day 

'  'The  Spei  lal  l)ire<  I  In  vestment  .\i  (  ount  is 
define  din  ;i  I  CF-K  part  JO  I 

"'The  Til'  applu  atlon  rei  eives  notu  e  of  ,i  merger 
the  day  the  nieryer  o(  i  urs  and  therefore  i  annot 
Lomhine  merged  ae  i  omits  after  the  i  lose  ol  l-edwire 
prior  to  the  nierxer  dav    In  addition,  the  I'll' 
operations  staff  must  determine  whether  the 
surviving  entity  will  ai  i  ept  the  noii-survivuin 
entity's  accininl  balanc  e  and  has  the  i  apai  itv  to  do 


Treasury's  or  the  depositing  agency's 
instruction,  the  Reserve  Banks  will  post 
these  transactions  at  8:30  a.m.  ET  and 
on  an  hourly  basis,  on  the  half-hour, 
thereafter. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  ch. 
3506;  5  CFR  1320  Appendix  A.l),  the 
Board  has  reviewed  the  policy  statement 
under  the  authority  delegated  to  the 
Board  by  the  Office  of  Management  and 
Budget.  No  collections  of  information 
pursuant  to  the  Paperwork  Reduction 
Act  are  contained  in  the  policy 
statement 

Policy  Statement  on  Payments  System 
Risk 

1.  The  'Federal  Reserve  Policy 
Statement  on  Payments  System  Risk" 
(57  FR  47093.  October  14^^  1992),  section 
I. A.,  under  the  heading  "Modified 
Procedures  for  Measuring  Daylight 
Overdrafts  "  is  amended,  effective  July 
10.  2000,  as  follows  with  changes 
identified  by  italics: 

I.  Federal  Reserve  Policy 

A  Uaylighl  Overdraft  Definition 


Modified  Procedures  for  Measuring  Daylight 
Overdrafts ' 

Opening  Balanc  f  (Prt'vinu.s  Dav's  Closing 
Balance) 

F'nst  at  8:30  a.m.  Eastern  Time: 

♦■/     (kjvernment  and  r.ommertial  ACH 

credit  transactions 
+Trea.surv  Electronic  Federal  Tax  Payment 

System  (EFTPS)  investments  from  .\C;H 

credit  transactions 
+  Advance-notice  Treasury  investments 

♦  Treasury  state  and  local  government 
series  (.SL('.s)  interest  and  redemption 
payments 

+  Treasury'  c  hecks,  postal  money  orders, 

local  Federal  Reserve  Bank  checks,  and 

EZ-Clear  savings  bond  redemptions  in 

separately  sorted  deposits 
-  Penalty  .\sst'sstwnts  (or  tax  fxivnifnts 

from  Iht'  Trpasun'  Invfstrnfnt  Program 

I  TIP  I* 
Post  al  H.IO  am   Enstvrn  Timf  and  Hourly. 

on  thf  Half-Hour.  Thfn'after 
+  Mam  Account  Adnunistrativf  Investment 

from  TIP 

*  Sni  iSprciai  Direct  InvestmentI  or 
Admini'^trntive  Investment  from  TIP 


'The  posliiiK  1  halites  do  not  .iffei  I  the  overdraft 
fslni  tions  and  overdralt-measuremeiit  provisions 
tor  nonhank  hanks  established  bv  the  C.ompetitivR 
Kipiahtv  Banking  Ai  t  of  1487  and  the  Hoard's 
Kegulation  V  11J(:FK225  52) 

■*  [he  Reserve  Hanks  will  identify  and  notiK 
depository  institutions  with  Tri^asury -aulhorizec) 
penalties  on  I'hursdavs.  In  the  event  that  Thursday 
IS  ,i  holiday    the  Keserve  Bank.s  will  identify  an<i 
notify  depository  institutions  with  Treasury- 
authorized  penalties  on  the  following  business  dav 
Penalties  will  then  be  posted  on  the  businnss  day 
following  nolilkatioii 


+  31  CFR  part  202  Account  Deposits  from 
TIP 

-  Uninvested  PAT  AX  Tax  Deposits  from 
TIP 

Post  Throughout  Business  Day: 

+/  -  Fedwire  funds  transfers 

+/  -  Fedwire  book-entry  securities  transfers 

+/  -  Net  settlement  entries  "• 
Post  by  9:15  a.m.  Eastern  Time: 

♦  ITS,  Treasury  and  government  agency 
book-entry  interest  and  redemption 
payments 

+  ITS.  Treasury  and  government  agency 
matured  coupons  and  definitive 
securities  received  before  the  maturity 
date 
Post  Beginning  at  9:15  a.m.  Eastern  Time: 

-  Original  issues  of  Treasury  securities'' 
Post  at  9:30  a.m.  Eastern  Time  and  Hourly. 

on  the  Half-Hour.  Thereafter: 
+  FR-ETA  Value  Fedwire  Investments  from 

TIP 
Post  at  11:00  a.m.  Eastern  Time: 
+/  -  ACH  debit  transactions 

♦  EFTPS  investments  from  ACH  debit 
transactions 

Post  at  11:00  a.m.  Eastern  Time  and  Hourly 

Thereafter: 
+/  -  Commercial  check  transactions. 

including  return  items 
+/  -Check  correction  amounting  to  $1 

million  or  more 
+  Currency  and  coin  deposits 
+  Credit  adjustments  amounting  to  $1 

million  or  more 
Post  at  12:30  p.m.  Eastern  Time  and  Hourly. 

on  the  Half-Hour.  Thereafter: 
+  Dynamic  Investment  from  TIP 

Post  bv  1:00  p.m.  Eastern  Time: 

+  Same-day  Treasury  investments 
Post  at  2:00  p.m.  Eastern  Time: 

+  Processed  manual  letters  of  credit  ' 
Post  at  5:00  p.m.  Eastern  Time: 

+  Treasury  checks,  postal  money  orders, 
and  EZ-Clear  savings  bond  redemptions 
in  separately  sorted  deposits.  These 
items  must  be  pre.sented  by  4:00  p.m. 
eastern  time. 
+  Local  Federal  Reserve  Bank  checks. 
These  items  must  be  presented  before 
.1:00  p.m.  eastern  time. 
+  Processed  manual  letters  of  credit 
+/  -  Same-dav  .^CH  transactions.  These 
transactions  include  ACH  return  items, 
check-truncation  items,  and  flexible 
settlement  items. 
Post  at  6:30  p  m.  Eastern  Time:" 


'•  Settlement  entries  from  the  "settlement  sheet' 
servii  e  will  be  posted  on  the  next  clock  hour 
approximately  one  hour  after  settlement  data  are 
received  by  the  Reserve  Banks  The  settlement  sheet 
servile  will  be  discontinued  by  year-end  2001 
Settlement  entries  from  the  enhanc:ed  settlement 
serv  ic  e  will  be  posted  on  a  flow  basis  as  they  are 
processed 

''Original  issues  of  government  agency  securities 
are  delivered  as  book-entry  securities  transfers  and 
will  be  posted  when  the  securities  are  delivered  to 
the  pun  basing  Institutions 

'  Letters-of-credit  transactions  are  drawdowns  of 
government  grants 

"The  Reserve  Banks  will  process  and  post 
Treasury-authorized  penally  abatements  on 
Thursdays.  In  the  event  that  Thursday  is  a  holiday. 
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+  Penalty  Abatements  from  TIP 
Post  After  the  Close  of  Fedwire  Funds 
Transfer  System: 

+/- All  other  non-Fedwire  transactions. 
These  transactions  include  the  following: 
local  Federal  Reserve  Bank  checks 
presented  after  3:00  p.m.  eastern  time, 
but  before  3:00  p.m.  local  time;  noncash 
collections:  credits  for  ITS.  Treasury  and 
government  agency  definitive  security 
interest  and  redemption  payments  if  the 
coupons  or  securities  are  received  on  or 
after  the  maturity  date:  Treasury- 
Investment  Program  Main  Account 
Balance  Limit  Withdrawals  and 
Collateral  Deficiency  Withdrawals:  Main 
Account  Treasury  Withdrawals:^  31  CFR 
part  202  Deficiency  Withdrawals: 
subscriptions  for  SLGS;  currency  and 
coin  shipments;  small-dollar  credit 
adjustments;  ail  debit  adjustments;  and 
small-dollar  check  corrections.  Discount- 
window  loans  and  repayments  are 
normally  posted  after  the  close  of 
Fedwire  as  well;  however,  in  unusual 
circumstances  a  discount  window  loan 
may  be  posted  earlier  in  the  day  with 
repayment  24  hours  later,  or  a  loan  may 
be  repaid  before  it  would  otherwise 
become  due. 

Equals: 
Closing  balance 

***** 

2.  Footnotes  7  through  29  are  renumbered 
10  through  32. 

I.  Federal  Reserve  Policy 

.\.  Daylight  Overdraft  Definition 

Policy  Statement  on  Payments  System  Risk 

3.  The  "Federal  Reserve  Policv  Statement 
on  Payments  System  Risk."  (57  FR  47093. 
October  14.  1992)  section  I. A.,  under  the 
heading  "Modified  Procedures  for  Measuring 
Daylight  Overdrafts"  is  amended,  effective 
November  2.  2000,  as  follows  with  changes 
identified  bv  italics: 


Modified  Procedures  for  Measuring  Daylight 
Overdrafts' 

Opening  Balance  (Previous  Day's  Closing 
Balance) 

Post  at  8:30  a.m.  Eastern  Time: 
-•■/  -  Government  and  commercial  ACH 

credit  transactions 
+  Treasury  Electronic  Federal  Tax  Payment 

System  (EFTPS)  investments  from  ACH 

credit  transactions 
+  Advance-notice  Treasury  investments 
■*■  Treasury  state  and  local  government 

series  (SLGs)  interest  and  redemption 

payments 


the  Reserve  Banks  will  process  and  post  Treasurv- 
authorized  penalty  abatements  on  the  following 
business  day 

■"On  rare  occasions,  the  Treasury  may  announce 
withdrawals  in  advance  that  are  based  on 
depository  institutions'  closing  balances  on  the 
withdrawal  date.  The  Federal  Reserve  will  post 
these  withdrawals  after  the  close  of  Fedwire. 

.•The  posting  changes  do  not  affect  the  overdraft 
restrictions  and  overdraft-measurement  provisions 
for  nonbank  banks  established  by  the  Competitive 
Equality  Banking  Act  of  1987  and  the  Boards 
Regulation  Y  (12  CFR  225.52). 


-»■  Treasury  checks,  postal  money  orders, 
local  Federal  Reserve  Bank  checks,  and 
EZ-Clear  savings  bond  redemptions  in 
separately  sorted  deposits 

-  Penalty  Assessments  for  tax  payments 
from  the  Treasury  Investment  Program 
(TIP)" 

Post  at  8:30  a.m.  Eastern  Time  and  Hourly. 

on  the  Half-Hour,  Thereafter: 
-t-  Main  Account  Administrative 

Investment  from  TIP 
-♦•  SDI  (Special  Direct  Investment)  or 

Administrative  Investment  from  TIP 
-t-  31  CFR  part  202  Account  Deposits  from 

TIP 

-  3]  CFR  part  202  Deficiency  Withdrawals 
from  TIP 

-  Uninvested  PAT  AX  Tax  Deposits  from 
TIP 

-  Main  Account  Balance  Limit 
Withdrawals  from  TIP 

-  Collateral  Deficiency  Withdrawals  from 
TIP 

Post  at  8:30  a.m..  11:30  a.m..  and  6:30  p.m. 
Eastern  Time: 

-  Main  Account  Treasury  Withdrawals 
from  TIP^ 

Post  Throughout  Business  Day: 
-*■/  -  Fedwire  funds  transfers 
+/  -  Fedwire  book-entry  securities 

transfers 
+/  -  Net  settlement  entries^ 
Post  by  9:15  a.m.  Eastern  Time: 

■*■  U.S.  Treasury  and  government  agency 

book-entry  interest  and  redemption 

payments 
-t-  U.S.  Treasury  and  government  agency 

matured  coupons  and  definitive 

securities  received  before  the  maturity 

date 

Post  Beginning  at  9:15  a.m.  Eastern  Time: 

-  Original  issues  of  Treasury  securities" 
Post  at  9:30  a.m.  Eastern  Time  and  Hourly. 

on  the  Half-Hour.  Thereafter: 
-t-  FR-ETA  Value  Fedwire  Investments 
ft-om  TIP 
Post  at  11  a.m.  Eastern  Time: 
-I-/  -  ACH  debit  tramsactions 
-(■  EFTPS  investments  from  ACH  debit 
transactions 
Post  at  11:00  a.m.  Eastern  Time  and  Hourlv 


*The  Reserve  Banks  will  identify  and  notify 
depository  institutions  with  Treasury-authorized 
penalties  on  Thursdays.  In  the  event  that  Thursday 
is  a  holiday,  the  Reserve  Banks  will  identify  and 
notify  depository  institutions  with  Treasury- 
authorized  penalties  on  the  following  business  dav 
Penalties  will  then  be  posted  on  the  business  day 
following  notification. 

■*  On  rare  occasions,  the  Treasury  may  announce 
withdrawals  in  advance  that  are  based  on 
depository  institutions'  closing  balances  on  the 
withdrawal  date.  The  Federal  Reserve  will  post 
these  withdrawals  after  the  close  of  Fedwire 

''  Settlement  entries  from  the  "settlement  sheet  " 
service  will  be  posted  on  the  next  clock  hour 
approximately  one  hour  after  settlement  data  are 
received  by  the  Reserve  Banks.  The  settlement  sheet 
service  will  be  discontinued  bv  vear-end  2001 
Settlement  entries  from  the  enhanced  settlement 
service  will  be  posted  on  a  flow  basis  as  Ihev  are 
processed 

"Original  issues  of  government  agency  securities 
are  delivered  as  book-entry  securities  transfers  and 
will  be  posted  when  the  securities  are  delivered  to 
the  purchasing  institutions. 


Thereafter: 
-••/-  Commercial  check  transactions. 

including  return  items 
+/  -  Check  correction  amounting  to  Si 

million  or  more 
+  Current  y  and  coin  deposits 
■^  Credit  adjustments  amounting  to  SI 

million  or  more 
Post  at  12:30  p.m.  Eastern  Time  and  Hourly. 

on  the  Half-Hour.  Thereafter: 
-I-  Dynamic  Investment  from  TIP 
Post  by  1:00  p.m.  Eastern  Time: 

■^  Same-day  Treasury  investments 
Post  at  2:00  p.m.  Eastern  Time: 

+  Processed  manual  letters  of  credit" 
Post  at  5:00  pm.  Eastern  Time: 

-I-  Treasury  checks,  postal  money  orders. 

and  EZ-Clear  savings  bond  redemptions 

in  separately  sorted  deposits  These 

items  must  be  presentea  bv  4:00  pm 

eastern  time. 
■*■  Local  Federal  Reserve  Bank  checks 

These  items  must  be  presented  before 

3:00  p.m.  eastern  time, 
-t-  Processed  manual  letters  of  credit 
-h/  -  Same-day  .^CH  transactions  These 

transactions  include  .\CH  return  items. 

check-truncation  items,  and  flexible 

settlement  items. 

Post  at  6:30  p.m.  Eastern  Time:  ^ 
-t-  Penalty  Abatements  from  TIP 

Post  After  the  Close  of  Fedwire  Funds 
Transfer  System: 
-I-/  -  All  other  non-Fedwire  transactions 
These  transactions  include  the  following: 
local  Federal  Reserve  Bank  checks 
presented  after  3:00  p.m.  eastern  time 
but  before  3:00  p.m.  local  time;  noncash 
collection,  credits  for  U.S.  Treasury  and 
government  agency  definitive  security 
interest  and  redemption  payments  if  the 
coupons  or  securities  are  received  on  or 
after  the  maturity  date;  subscriptions  for 
SLGS;  currency  and  coin  shipments; 
small-dollar  credit  adjustments:  all  debit 
adjustments;  and  small-dollar  check 
-collections.  Discount-window  loans  and 
repayments  are  normally  posted  after  the 
close  of  Fedwire  as  well;  however,  in 
unusual  circumstances  a  discount 
window  loan  may  be  posted  earlier  in 
the  day  with  repayment  24  hours  later, 
or  a  loan  may  be  repaid  before  it  would 
otherwise  become  due. 

Equals: 
Closing  balance 

***** 

4.  Footnotes  7  through  29  are  renumbered 
10  through  32. 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System.  May  18.  20O0. 
Jennifer  |.  Johnson. 
Secretary  of  the  Board 

[FR  Doc.  00-13016  Filed  5-23-00:  8:45  am] 
BILLING  CODE  621 0-01 -P 


"  Letters-of-credit  transactions  are  drawdowns  of 
government  grants. 

"The  Reserve  Banks  will  process  and  post 
Treasury-authorized  penalty  abatements  on 
Thursdays.  In  the  event  that  Thursday  is  a  holiday, 
the  Reserve  Banks  will  process  and  post  Treasury- 
authorized  penalty  abatements  on  the  following 
business  day. 
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DEPARTMENT  OF  THE  TREASURY 

Fiscal  Service 

Treasury  Tax  and  Loan  Program 
Enhancements 

AGENCY:  Financial  Management  Service, 
Fiscal  Service,  Department  of  the 
Treasury 
action:  Notice. 


SUMMARY:  This  announces  new 

applications  to  be  available  in  the 

Treasury'  Tax  and  Loan  program. 

DATES:  The  new  applications  are 

effective  July  10,  2000 

FOR  FURTHER  INFORMATION  CONTACT:  Walt 

Henderson,  Senior  Financial  Program 

Speciali.sf  on  (202)  874-670.5  or 

walt.henderson@fms.treas.gov;  Mary 

Bailev,  Financial  Program  Specialist,  at 

(202) 874-6749  or 

mary  bailey@fms.treas.g()v;  Adam 

Martin,  Financial  Program  Specialist,  at 

(202) 874-6881  or 

adam, martin@fms.treas.gov;  (Ivnthia  I.. 

lohnson.  Director,  (^ash  Management 

Policv  and  Planning  Division,  at  (202) 

874-6.590  or 

cindy  johnson@fms  treas.gov;  or  Kllen 

Neubauer,  Senior  Attornev.  at  (202) 

874-6680  or 

ellen.neubauei@fms  treas.gov. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

The  Department  of  the  Treasury 
(Treasury)  and  the  Hoard  of  CJovernors 
of  the  Federal  Reserve  System  (Federal 
Reserve)  are  enhanc:ing  the  Treasury  Tax 
and  Loan  (TT&L)  program  by 
implementing  two  new  applications 
The  current  TT&L  program  encompasses 
two  separate  components — a  depositary 
component  through  which  Treasury 
collects  Federal  tax  deposits  and 
payments  from  business  taxpayers  for 


employee  withholding  and  other  types 
of  taxes,  and  an  investment  component 
through  which  Treasury  invests  short- 
term  operating  balances  not  needed  for 
immediate  cash  outlays.  More  than 
10,500  commercial  financial  institutions 
participate  in  the  TT&L  depositary- 
component,  collecting  and/or  reporting 
almost  $1.4  trillion  in  Fiscal  Year  1999. 
Additionally,  more  than  1,500  of  the 
TT&L  depositaries  borrow  excess  short- 
term  Treasury  operating  funds  by 
participating  in  the  TT&L  investment 
component. 

B.  Summary  of  the  New  TT&L 
Applications 

On  July  10.  2000,  Treasury  and  the 
F"ederal  Reserve  will  introduce  two  new 
TT&L  applications — the  Treasury' 
Investment  Program  (TIP)  and  the  Paper 
Tax  System  (PATAX)— which  will 
tmhance  the  current  TT&L  program.  The 
TIP  and  PATAX  systems  will  benefit 
financial  institutions  by  providing  the 
following  features; 

— Flexibility  in  investment  options  by 
offering  dynamic  investing  through 
the  new  TIP  application.  Dynamic 
investing  allows  qualified  financial 
institutions  to  receive  excess  Treasury 
funds  throughout  the  day,  provided 
the  institution  has  the  capacity  to 
accept  the  funds. 

— Near  real  time  processing  throughout 
the  day.  Tax  payments  settled  by  TIP 
(paper  tax  payments  and  same  day 
Flectronic  Federal  Tax  Payment 
System  (EFTPS)  payments)  are 
credited  to  an  institution's  accounts 
throughout  the  day  rather  than  at  the 
end  of  the  day   A  more  accurate 
Treasury  balance  leads  to  greater 
investment  opportunities  for  financial 
institutions.  Financial  institutions 
also  benefit  from  near  real  time 
account  balance  information  because 


they  can  better  manage  their  cash 
position. 
— Electronic  delivery  of  statements  and 
expanded  hours  for  same  day 
electronic  tax  payments  and  for 
processing  paper  tax  payments  (5:00 
p.m.  Eastern  Time  cut-off). 
— Improved  collateral  monitoring.  TIP 
will  receive  hourly  collateral  updates 
to  help  prevent  deficiencies.  These 
improvements  ensure  that  Treasury's 
funds  are  always  fully  collateralized 
The  Federal  Reserve  conducted 
training  sessions  for  select  financial 
institutions  on  the  new  TT&L 
applications  across  the  U.S.  during 
February,  March,  and  April  of  this  year 

Additional  Information 

In  response  to  the  implementation  of 
these  new  applications,  the  Federal 
Reserve  is  publishing  a  new  policy 
statement  in  this  separate  part 
pertaining  to  daylight  overdrafts.  Prior 
to  luly  10,  2000,  Treasury's  Financial 
Management  Service  will  update  the 
Treasury  Financial  Manual  (TFM) 
chapters  pertaining  to  TT&L  and 
collateral.  TFM  chapters  are  available  at 
www.  fms.treas.gov/tfm/index. html. 

For  more  information  on  the  new 
TT&L  applications,  please  visit 
www.frbservices.org.  Financial 
institutions  may  also  visit 
www.fms.treas.gov/regs.html  for 
regulations  and  guidance  pertaining  to 
TT&L,  EFTPS,  and  collateral.  Financial 
institutions  with  questions  on  the  new 
TT&L  applications  should  contact  the 
TT&L  National  Customer  Service  Area 
on  1-800-568-7.343. 

I)ali-(i:  Mdv  17.  2000 
Bettsy  H.  Lane, 

Assistant  (^(jmmissionfr.  Ffdeml  Financf. 

Finani  lal  .\fnna^fment  Sfr\i(  f 

|FK  D()(    00-i;i01.i  Filpd  .=>-2:i-()():  84.5  am] 
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Administrative  Orders: 
Notice  of  May  18. 

2000  32005 

Executive  Orders: 
January  19.  1917 

(Revoked  by 
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10977  (See  EO 
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11478  (Amencjed  by 

EO  13152) 26115 

12871  (Amended  by 
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13156) 31785 

12985 (See  EO 

13154) 26479 

13047  (See  Notice  of 

May  18.  2000) 32005 

13149  (See  Proc. 
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13151 25619 

13152 26115 

13153 26475 

13154 26479 

13155 30521 

13156 31785 

5  CFR 

351 25623 

532 26119,  26120.  30821 

630 26483 

1201 25623 

7  CFR 

2 31245 

47 29941 

210 26904.  31371 

220 26904 

245 31427 

272 33433 

274 33433 

277 33433 

301  26487,  30337.  31245 

400 29941 

945 25625 


959 29942 

981 25233 

985 30341.  32007 

989 30525 

993  29945 

1001 32010 

1005 32010 

1006 ; 32010 

1007 32010 

1126 32010 

1131 32010 

1135 32010 

1205 25236 

1220 30832 

1436 30345 

1710 31246 

1951 31248 

Proposed  Rules: 

319 30365 

360 31289 

930 32044 

958 30920 

1220 30922 

1240 30924 

1710 31289 

9  CFR 

Proposed  Rules: 

77 25292 

94 31290 

590 26148 

10  CFR 

72 25241 

420 25265 

810 26278 

Ch  XVIII 30833 

Proposed  Rules: 

32 26148 

50 30550.  31837 

76 30018 

Ch  1 26772 

431 30929 

11  CFR 

Proposed  Rules: 

104 25672,  31787 

111 31787 

12  CFR 

361. 31250 

563 30527 

563c 30527 

563g 30527 

614 26278 

707 32010 

716 31722 

741 31722 

790 25266 

900 25267 

917 25267 

940 25267 

1735 26731 
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Propoaad  Rules: 

35  31962 

207 31962 

226 33499 

346 31962 

533 31962 

611 26776 

900 25676  26518 

917 26518 

926 26518 

940 25676 

944 26518 

950 25676  26518 

952 26518 

955 25676 

956 25676 

961 26518 

980 26518 

13CFR 

121 30836 

124 33249 

14CFR 

25 25435 

39 25278  25280  25281. 

25437.  25627  25829,  25833 
26121,  26122,  26124,  26735, 
26738.  30527  30529  30532 
30534,  30536,  30538,  30539, 
30863,  30865,  30874,  31253 
31255,  31256  31259,  32011, 
32013  32015.32016,  32018, 
32021,  33441  33444 

71  25439  25440  26126 

26128,  30541  30876  30877 

30878  30879  32023,  33250, 

33614 

91 31214,  31798 

95 26740 

97 25838   25842   31427 

31798 
121  26128 

Proposed  Rules: 

23 30936 

39     25694,  25696,  25892 

26149,  26152,  26781  26783, 

30019,  30021,  30023,  30025 

30028  30031  30033  30553 

31109,  31113  31291.  31837, 

31839 

71      25455,  25456,  25457, 

26154,  26155,  26156,  26157 

26158,  26160,  26785,  26786 

26787,  26718,  30036,  30678, 

31504,  32046,  32047 

121 33720 

135 33720 

15CFR 

902  31430 

Proposed  Rules: 

301 30555 

922 31634,  32048 

16CFR 

305 30351 

313  33646 

Proposed  Rules: 

307 26534 

310 26161 

17  CFR 

4 25980 

231 25843 

241 25843 


270  25630 

271  25843 

Proposed  Rules: 

240     26534 

18  CFR 

388  33446 

19  CFR 

12  33251 

19  31260 

24   31261 

101  31262 

122  31263 

159  31261 

162  33254 

174    31261 

20  CFR 

404  31800 

Proposed  Rules: 

217 30366 

335 26161 

403    30037 

21  CFR 

10  25440 

13  ?5440 

14  25440 

15  25440 

25  30352 

177 26744 

178 26129  26746 

203  25639 

205  25639 

510  25641 

522  26747 

884  31454 

1301       30541 

Proposed  Rules: 

2       26789 

16   26162 

25  30366 

900    26162 

22  CFR 

Proposed  Rules: 

706  30369 

23  CFR 

450 31803 

668  25441 

771    31803 

24  CFR 

84   30498 

583 30822 

905  25445 

Proposed  Rules: 

2003 32240 

3280 31778 

3282 31778 

25  CFR 

Proposed  Rules: 

38       26728 

26  CFR 

1  31073.31078,31805. 

32152 

31 32152 

48 26488 

Proposed  Rules: 

1 26542,  31115,  31118. 

31841,  31853,  33504 


27 

275       31079 

Proposed  Rules: 

9  „ 31853 

29  CFR 

4022    30880 

4044  30880 

Proposed  Rules: 

1910 33263 

30  CFR 

250     25284 

917     29949 

948     26130 

31  CFR 

210      33449 

560     25642 

Proposed  Rules: 

10  30375 

32  CFR 

Ch    XXIX    30542 

701      31456 

727     26748 

767  31079 

Proposed  Rules: 

701     31505 

33  CFR 

100  25446,  25644    31083, 

31086,  33255 
110  31083,  31086,  31091 

32023,  33255 
117  25446,25645.25646 

29954.  30881,  31478,  33449 
155  31806 

165  26489,  26750,  29954 

30883   30884,  31086,  31091 
31479   31813,  32023.  33255 
33258.  33449,  33450 
Proposed  Rules: 

117  30043.30938 

165  25458,  25980,  30376 

31293 

167    31856 

334    33426 

34  CFR 

674    26136 

Proposed  Rules: 

100  26464 

104    _ 26464 

106   26464 

110    26464 

300    30314 

36  CFR 

327    26136 

Proposed  Rules: 

1253      26542 

294  30276,  30288 

37  CFR 

1         33452 

Proposed  Rules: 

201  25894,  33266 

202   26162 

39  CFR 

20 29955 

111  26750,  31815 

952 32026 


913  31265 

Proposed  Rules: 

111  26792,31118,31506 

40  CFR 

9     25982,26491 

22  30885 

52     29956,  29959,  30355, 

30358,  31093,  31267  31480 

31482,  31485.  31489,  32028, 

32030,  32033,  33259,  33455 

60   32033 

62   25447,  33461 

63   26491 

70   32035 

81   29959 

117   30885 

122  30885 

123  30885 

124  30885 

125  30885 

131  31682 

141  25982 

142   25982 

143  25982 

144  30885 

180     25647,25652,25655, 

25660,  25857,  25860,  29963, 

30543  33260.  33469,  33472, 

33692,  33703 

185  33692,  33703 

186  33692,  33703 

228  31492 

261  31096.  32214 

228 30545 

270  39885 

271  26750,  26755,  29973 

29981 

300  30482,  31821 

444   33423 

721      30912 

Proposed  Rules: 

51  31858.  33268 

52  26792  30045.  30387 
31120,  31297,  31507.  32057. 

33280 

61   26932 

62  25460.  33504 

63   26544 

81   30045,  31859 

141   25894,  30194 

142  25894,  30194 

239  26544 

271  26802,30046 

300 25292,  26803,  30489, 

31864,  32058 

403    26550 

430     31120 

41  CFR 

101^3 31218 

102-36     31218 

Ch   301 31824 

Proposed  Rules: 

60-1 26088 

60-2 26088 

42  CFR 

414 25664 

447 33616 

457 33616 

Proposed  Rules: 

9 25894 

405 31124 

412 26282 

413. 26282 
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485 26282 

1001 32060 

1003  25460 

43  CFR 

4  25449 

Proposed  Rules: 

2930 31234 

3800  31234 

8340  31234 

8370  31234 

8560 31234 

9260  31234 

44  CFR 

64 30545 

Proposed  Rules: 

206 31129 

45  CFR 

92 33616 

95 33616 

Proposed  Rules: 

1159 31864 

46  CFR 

32 31806 

515 26506,  33479 

520 26506 

530 26506 

535  26506 

545 33480 

Proposed  Rules 

520 31130 


47  CFR 

1 29985,  31270 

11 29985 

22 25451 

24 25452 

51 33480 

54 25864,  26513,  33480 

73 25450,  25453,  25669, 

25865,  29985,  30547,  31100, 
31101,  31498 

74 29985 

79 26757 

Proposed  Rules: 

20 33506 

64 33281 

73 25463,  25697,  25865, 

30046,  30047,  30558,  31130. 
31131 

46  CFR 

219 30191 

235 32040 

241 32040 

252 32041 

1516 31498 

1552 31498 

1804 31101 

1806 31101 

1815 30012,  31101 

1819 30012 

1823 31101 

1832 31101 

1845 31101 

1852 30012 

Proposed  Rules: 

2 30311 


11 30311 

15 30311 

17 33428 

23 30311 

32 „ 25614 

42  30311 

52 25614 

209 32065 

215 32066 

223 32065 

1503 25899 

1552 25899 

1803 32069 

1852 32069 

5433 31131 

5452 31131 

49  CFR 

173 30914 

178 30914 

209 33262 

230 33262 

391 25285 

552 30680 

571 30680,  30915 

575 33481 

585 30680 

595 30680 

619 31803 

622 31803 

Proposed  Rules: 

350 26166.  32070 

359 25540 

390 25540,  26166,  32070 

394 25540,  26166.  32070 

395 25540,  26166.  32070 


398     25540.  26166  32070 

538  26805 

571 33508 

50  CFR 

17      25867  26438  26762 

21   30918 

32 30772 

222 25670  31500 

223 25670,  31500 

300 30014 

600 25881,  31283  31430 

33423 
622 30362,  30547  31827 

31831 

648  25887  30548  31836 

32042  33486 

654 31831 

660    25881,  26138,  31283 

33423 

679  25290  25671    30549 

31103.  31104,  31105,  31107 

31288 
Proposed  Rules: 

10 .-..,26664 

13 26664 

17      26664  30048  30941 
30951,  31298,  31870,  33283 

23  26664 

224  ,  ,26167 

622 31132,  31507 

635     26876  33513  33517 

33519 

660  31871 

679 30559.  32070 

697  25698 
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REMINDERS 

The  Items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance 

RULES  GOING  INTO 
EFFECT  MAY  24,  2000 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management 

Northeastern  United  Slates 
fishenes — 

Summer  flounder,  scup. 
and  black  sea  bass 
published  5-2400 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans,  approval  and 
promulgation    vanous 
States 
New  Mexico    published  5- 

24-00 
Pesticides,  tolerances  in  food, 
animal  feeds    and  raw 
agricultural  commodities 
Malathion    etc     published  5- 

24-00 
Manco^eb    published  5-24- 

00 
Methyl  bromide,  etc  , 

published  6-24-00 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  services 
Computer  III  further  remand 
proceedings.  Bell 
Operating  Co   enhanced 
services  provision 
Computer  III  and  Open 
Network  Architecture 
safeguards,  etc 
Clarification,  published  5- 
24-00 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Eurocopter  France 
published  4-19-00 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Exportation  and  importation  of 
animals  and  animal 
products 


Horses  from  contagious 
equine  mentis  (CEM)- 
aftected  countries — 
Spain    Spanish  Pure 
Breed  horses 
comments  due  by  6-2- 
00.  published  4-3-00 

AGRICULTURE 
DEPARTMENT 

Food  Safety  and  Inspection 
Service 

Egg  products  inspection,  tee 
increase,  comments  due  by 
6-1  00,  published  5-5-00 

ARCHITECTURAL  AND 
TRANSPORTATION 
BARRIERS  COMPLIANCE 
BOARD 

Electronic  and  information 
technology  accessibility 
standards,  comments  due 
by  5-30-00    published  3-31 
00 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservation  and 
management 
Atlantic  coastal  fisheries 
cooperative 
management — 
Atlantic  Coast  horseshoe 
crab   comments  due  by 
6  2-00,  published  5-3-00 
Caribbean,  Gulf    and  South 
Atlantic  fisheries— 
Gulf  of  Mexico  and  South 
Atlantic  coastal 
migratory  pelagic 
resources   comments 
due  by  5-31-00 
published  5-16-00 
Ocean  and  coastal  resource 
management 

Coastal  Zone  Management 
Act  Federal  consistency 
regulations,  comments 
due  by  5-30-00    published 
4-14-00 
COMMERCE  DEPARTMENT 
Patent  and  Trademark  Office 
Patent  cases 
Twenty-year  patent  term, 
patent  term  ad|ustment 
implementation,  comments 
due  by  5-30-00,  published 
3-31-00 

DEFENSE  DEPARTMENT 

Federal  Acquisition  Regulation 

(FAR) 

Competitive  negotiated 
acquisitions,  discussion 
requirements    comments 
due  by  6-2-00,  published 
4-3-00 

Procurement  integnfy 
rewnte,  comments  due  by 
5-30-00,  published  3-29- 
00 

EDUCATION  DEPARTMENT 

Grants 


Direct  grant  programs, 
discretionary  grants, 
application  review 
process    comments  due 
by  6-1-00    published  4-17- 
00 
ENERGY  DEPARTMENT 
Energy  Efficiency  and 
Rerwwable  Energy  Office 
Consumer  products,  energy 
conservation  program 
Fluorescent  lamp  ballasts — 
Energy  conservation 
standards,  comments 
due  by  5-30-00. 
published  3-15-00 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs   approval  and 
promulgation,  State  plans 
for  designated  facilities  and 
pollutants 

Oklahoma,  comments  due 
by  6-1-00    published  5-2- 
00 
Clean  Air  Act 
Accidental  release 
prevention  requirements, 
risk  management 
programs   distnbution  of 
otfsite  consequence 
analysis  information 
comments  due  by  5-30- 
00,  published  4-27-00 
Hazardous  waste 
Pro)ect  XL  program    site- 
specific  projects — 
Minnesota,  comments  due 
by  5-30-00   published 
5-8-00 
Pesticides   tolerances  in  food, 
animal  feeds   and  raw 
agricultural  commodities 
Fenthion   etc  .  comments 
due  by  5-30-00    published 
3-31-00 
Supertund  program 
National  oil  and  hazardous 
substances  contingency 
plan- 
National  priorities  list 
update   comments  due 
by  5-31-00,  published 
5-1-00 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  stations,  table  of 
assignments 
Tennessee  and  Alabama. 

comments  due  by  5-30- 

00.  published  4-19-00 
Texas,  comments  due  by  5- 

30-00.  published  4-19-00 
Vanous  States,  comments 

due  by  5-30-00,  published 

4-19-00 

FEDERAL  ELECTION 
COMMISSION 

Reports  by  political 
committees 


Election  cycle  reporting  by 
authonzed  committees, 
comments  due  by  6-2-00, 
published  5-3-00 

FEDERAL  HOUSING 
FINANCE  BOARD 

Federal  home  loan  tjank 

system 

Acquired  memt)er  assets, 
core  mission  activities, 
and  investments  and 
advances,  comments  due 
by  6-2-00;  published  5-3- 
00 

FEDERAL  TRADE 
COMMISSION 

TelemarVeting  sales  rules, 
comments  due  by  5-30-00 
published  5-5-00 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR) 

Competitive  negotiated 
acquisitions,  discussion 
requirements;  comments 
due  by  6-2-00,  published 
4-3-00 
Procurement  integrity 
rewnte.  comments  due  by 
5-30-00;  published  3-29- 
00 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Mortgage  and  loan  insurance 
programs 

Title  I  Propjerty  Improvement 
and  Manufactured  Home 
Loan  Insurance  programs 
and  Title  I  lenderTitle  II 
mortgagee  approval 
requirements,  comments 
due  by  5-30-00.  published 
3-30-00 

Public  and  Indian  housing: 
Public  housing  agency 
plans,  poverty 
deconcentration  and 
public  housing  integration 
(One  America  ). 
comments  due  by  6-1-00, 
published  4-17-00 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Endangered  and  threatened 

sf>ecies 

San  Dtego  ambrosia, 
comments  due  by  5-30- 
00.  put)lished  3-30-00 
Migratory  bird  hunting 

Seasons,  limits,  and 
shooting  fiours; 
establishment,  etc  , 
comments  due  by  6-2-00; 
published  4-25-00 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
artd  Enforcentent  Office 

Permanent  program  and 
abandoned  mine  land 
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reclamation  plan 

submissions 

Maryland;  comments  due  by 

5-30-00;  published  4-28- 

00 

JUSTICE  DEPARTMENT 
Immigration  and 
Naturalization  Service 

Nationality 
Naturalization  grants, 
revocation;  comments  due 
by  5-30-00;  published  3- 
31-00 

JUSTICE  DEPARTMENT 

Clean  Air  Act: 
Accidental  release 
prevention  requirements; 
risk  management 
programs;  distribution  of 
off-site  consequence 
analysis  information; 
comments  due  by  5-30- 
00;  published  4-27-00 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR); 

Competitive  negotiated 
acquisitions,  discussion 
requirements;  comments 
due  by  6-2-00;  published 
4-3-00 

Procurement  integnty 
rewrite,  comments  due  by 
5-30-00;  published  3-29- 
00 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Ports  and  waterways  safety: 
OPSAIL  2000,  New  York 
Harbor,  NY;  safety  zones; 
comments  due  by  5-31- 
00;  published  5-17-00 

Regattas  and  manne  parades: 


Eighth  Coast  Guard  District 
annual  manne  events; 
comments  due  by  5-30- 
00;  published  4-28-00 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Airworthiness  directives: 

Bell;  comments  due  by  5- 

30-00;  published  3-30-00 
Bombardier;  comments  due 

by  5-30-00,  published  4- 

28-00 

Eurocopter  France; 

comments  due  by  5-30- 

00;  published  3-28-00 
General  Electric  Co.; 

comments  due  by  6-2-00; 

published  4-3-00 
McDonnell  Douglas; 

comments  due  by  6-1-00; 

published  4-17-00 
New  Piper  Aircraft.  Inc.; 

comments  due  by  6-2-(X); 

published  3-30-00 

TREASURY  DEPARTMENT 
Customs  Service 

Organization  and  functions; 
field  organizations,  ports  of 
entry,  etc  : 

Milwaukee  and  Racine,  Wl; 
ports  consolidation; 
comments  due  by  5-30- 
00;  published  3-28-00 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 

Income  taxes: 
Tax  shelter  disclosure 
statements;  cross- 
reference;  comments  due 
by  5-31-00;  published  3-2- 
00 
Tax-exempt  organizations; 
taxation  of  income  from 
corporate  sponsorship; 


comments  due  by  5-30- 
00;  published  3-1-00 
Procedure  and  administration 

Corporate  tax  shelter 
registration:  cross- 
reference;  comments  due 
by  5-31-00;  published  3-2- 
00 

Investors  in  potentially 
abusive  tax  shelters: 
requirements  to  maintain 
list;  cross-reference; 
comments  due  by  5-31- 
00;  published  3-2-00 

VETERANS  AFFAIRS 
DEPARTMENT 

Vocational  rehabilitation  and 
education: 

Veterans  education — 
Flight-training  programs: 
information  collection; 
comments  due  by  6-2- 
00;  published  4-3-00 


LIST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-523- 
6641.  This  list  IS  also 
available  online  at  http:// 
www.nara.gov/fedreg. 

c 

The  texl  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 

in  "slip  law"  (individual 
pamphlet)  form  from  the 
Suf>erintendent  of  Documents. 
U.S   Govemment  Pnnting 
Office.  Washington,  DC  20402 
(phone,  202-512-1808)    The 
texl  will  also  be  made 
available  on  the  Internet  from 


GPO  Access  a1  http:  ■ 
www  acces":  qpo  gov/nara 
index.html    ^ome  laws  may 
not  yet  be  available 

H.R.  434/P.L.  10&-200 

Trade  and  Development  Act  of 
2000  (May  18   2000.  114 
Stat   251) 

S.  1744/P.L.  106-201 

To  amend  the  Endangered 
Species  Act  of  1973  to 
provide  that  certain  species 
conservation  repxDrts  shall 
continue  to  be  required  to  be 
submitted   (May  18.  2000   114 
Stat   307) 

S.  2323/P.L.  106-202 

Worker  Economic  Opportunity 
Act  (May  18   2000    114  Stat 
308) 

Last  List  Mav  10.  2000 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  IS  a  free  electronic  mail 
notification  service  of  newly 
enacted  public  laws   To 
subscnt)e.  go  to  www  gsa  gov/ 
archives/publaws-l  html  or 
send  E-mail  to 
listserv@www.gsa.gov  with 
the  following  text  message 

SUBSCRIBE  PUBLAWS-L 

Your  Name 

Note;  This  service  is  stnctly 
for  E-mail  notification  of  new 
laws  The  text  of  laws  is  not 
available  through  this  service 
PENS  cannot  respond  to 
specific  inquines  sent  to  this 
address 


Microfiche  Editions  Available... 


Federal  Register 

The  Federal  Register  is  published  daily  in 
24x  microfiche  format  ar>d  mailed  to 
subscribers  the  following  day  va  first 
class  mail.  As  part  of  a  microfiche 
Federal  Register  subscnption,  the  LSA 
(List  of  CFR  Sections^Affected)  and  the 
Cumulative  Federal  Register  Index  are 
mailed  monthly. 

Code  of  Federal  Regulations 

The  Code  of  Federal  Regulations, 
comprising  approximately  200  volumes 
arKJ  revised  at  least  once  a  year  on  a 
quarterly  basis,  is  published  in  24x 
microfiche  format  and  the  current 
year's  volumes  are  mailed  to 
subscritjers  as  issued. 


Microfiche  Subscription  Prices: 
Federal  Register: 

One  year  $253  00 
Six  months  $1?6  50 

Code  of  Federal  Regulations: 

Current  year  (as  issued)  $290  00 


Superintendent  ot  Documents  Subscription  Order  Form 
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LH  YKS.  enter  the  t\ill(»wing  indicdted  subscription  in  24\  niicTDfii-he  tomiat 
Kederal  Register  i  VUIK) 


Code  of  Federal  Regulations  (CFRVr  i 


U  One  vear  at  S25.^  each 
r  .Si\  months  at  SI  26  50 
^   One  \ear  at  S24()  each 


Charge  your  ord»r. 

tta  Easy! 

To  fax  your  ortlers  (202)  512-2250 

Pfione  vour  orders  (202)  512-1800 


The  total  cost  ol  iii\  t)ri.ler  is  S      — 

International  customers  please  ackl  25' r 


(  onip.un  or  (ifiMiii.ii  ii.ime 


\Ji.IhioimI  .Klclri-s>/aiii.-n!ii'n  iiiR' 


Stroci  adilrcss 


Cils,  Stall-.  /IP..Kk- 


Das  time  phone  incluOin^  ariM  ^ihIc 


Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 

Please  Choose  Method  of  Payment: 

r   I   ("heck  Pa\able  to  the  Superintendent  of  DtKumcnts 


iPUmsi-  !\ix-  "t  print  i 


Purchase  orili'c  nuiiihcr  uiplicinal) 

\KS      M) 

May  we  make  your  name/addns*  availahte  U>  other  mailers?      [ |    | | 


r  I   ("iPO  l)ep<isit  .Account 


l-U 


i         VIS.A                MasterCard  Account 

EZLXii  :Tr:'^iL:      znn: 

J j        (C'rcilii  card  cxpirdtion  daiei 


Thank  you  for 
your  order! 
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Mail  To:  Superintendent  of  Documents 

P.O.  Box  371454.  Pittsburgh.  PA  15250-7954 
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Public  Papers 
of  the 
Presidents 
oftlie 
United  States 

William  J.  Clinton 

1993 

(Boolt  I) $51.00 

1993 

(Book  II)  $51.00 

1994 

(Book  I) $56.00 

1994 

(Book  II)  $52.00 

1995 

(Book  I) $60.00 

1995 

(Book  II)  $65.00 

1996 

(Book  I) $66.00 

1996 

(Book  II)  $72.00 

1997 

(Book  I) $69.00 

1997 

(Book  II)  $78.00 

1998 

(Book  I) $74.00 
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Now  Available  Online 

through 

GPO  Access 

A  Service  of  the  U.S.  Government  Printing  Office 

Federal  Register 

Updated  Daily  by  6  a.m.  ET 

Easy,  Convenient, 
FREE 

Free  public  connections  to  the  online 
Federal  Register  are  available  through  the 
GPO  Access  service. 

To  connect  over  the  World  Wide  Web. 
go  to  the  Superintendent  of 
Documents'  homepage  at 
http://w  WW.  access,  gpo.gov/su_docs/ 

To  connect  using  telnet, 
open  swais.access.gpo.gov 
and  login  as  guest 
(no  password  required). 

To  dial  directly,  use  com- 
munications software  and 
modem  to  call  (202) 
.SI  2- 166 1;  type  swais.  then 
login  as  guest  (no  password 
required). 


You  may  also  connect  u.sing  l(Kal  WAIS  client  software.  For  further  information, 
contact  the  (JPO  Access  I'ser  .Support  Team: 


■V 


Voice:  (202)  512    1.^30  (7  am.  to  5  p.m.  Eastern  time). 

Fax:  (202)  .^ 1 2- 1262  (24  hours  a  day.  7  days  a  week). 

internet  F^Mail:  gpoaccess^^ gpo.gov 


Order  Now! 

The  United  States  Government  Manual 
1999/2000 

As  the  ot'ticial  handbook  of  the  Federal  Government,  the 
Manual  is  the  best  source  of  information  on  the  activities, 
functions,  organization,  and  principal  officials  of  the  agencies 
of  the  legislative,  judicial,  and  executive  branches.  It  also 
includes  information  on  quasi-official  agencies  and  inter- 
national organizations  in  which  the  I'nited  .States  participates. 

Particularly  helpful  for  those  interested  in  where  to  go  and 
who  to  contact  about  a  subject  of  particular  concern  is  each 
agency's  "Sources  of  Information"  section,  which  provides 
addresses  and  telephone  numbers  for  use  in  obtaining  specifics 
on  consumer  activities,  contracts  and  grants,  employment, 
publications  and  films,  and  many  other  areas  of  citizen 
interest.  The  Manual  also  includes  comprehensive  name  and 
agency/subject  indexes. 

Of  significant  historical  interest  is  .Appendix  B.  which  lists 
the  agencies  and  functions  of  the  Federal  Government  abolish- 
ed, transferred,  or  renamed  subsequent  to  March  4.  1933. 

ThcMaiuial  is  published  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration. 


$46  per  copy 
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Charge  your  order. 

It's  Easy! 

To  fax  your  orders  (202)  512-2250 

Phone  vour  orders  (202)  512-1800 


PUBlO'ONS  •  otROOtCALS  *  fcLECTHONiC  c'ROOUCTS 
Oder  Processing  Code 

*7917 

I I  YES.  please  send  me  copies  of  The  United  States  Government  Manual  1999/2000. 

S/N  ()e,9-(XX)-(K)  109-2  at  $46  (S57.50  foreign)  each. 

Total  cost  of  my  order  is  S Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change 

Please  Choose  Method  of  Pavment: 


Company  or  personal  name 


(Plea'<  type  or  print  i 


.■^ddilionai  address/attention  line 
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n    VISA       □   MasterCard  Ace 
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ount 
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I  Credit  card  expiration  datei 


Thank  you  for 
vour  order! 


Daytime  phone  including  aiea  code 


Purchase  order  number  (optional i 

\hJi      NO 

.Ma>  we  make  your  name/address  available  to  other  maiers?      | j   j | 


Authon/mg  signature  ^'9^ 

Mail  To:   Superintendent  of  DcKuments 
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The  authentic:  text  behind  the  news 

The  Weekly 
Compilation  of 

Presidential 
Documents 


This  unique  service  provides  up- 
to-date  information  on  Presidential 
policies  and  announcements  It 
contains  the  full  text  of  the 
President's  public  speeches, 
statements,  messages  to 
Congress,  news  conferences,  and 
other  Presidential  materials 
released  by  the  White  House. 


Presidential 
Documents 


»¥/ 


MnKin  hnmn  13   )mn 


The  Weekly  Compilation  carries  a 
Monday  dateline  and  covers  mate- 
rials released  during  the 
preceding  week  Each  issue 
includes  a  Table  of  Contents,  lists 
of  acts  approved  by  the  President, 
nominations  submitted  to  the 
Senate,  a  checklist  of  White 
House  press  releases,  and  a 


digest  of  other  Presidential 
activities  and  White  House 
announcements.  Indexes  are 
published  quarterly 

Published  by  the  Office  of  the 
Federal  Register,  National 
Archives  and  Records 
Administration. 
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Federal  Register  Index,  or  both. 

LSA  •  List  of  CFR  Sections  Affected 
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Federal  Register  Index 

The  index,  covering  the  contents  of  the 
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GENERAL  ACCOUNTING  OFRCE 

4  CFR  Chapter  I 

Claims,  Waiver  of  Claims  and 
Transpixtatlon  Issues 

AGENCY:  General  Accounting  Office. 
action:  Final  rule. 

SUMMARY:  The  General  Accounting 
Office  (GAO)  is  removing  regulations 
which  relate  to  the  settlement  of  claims, 
settlement  of  accounts  of  deceased  and 
incompetent  individuals,  transportation 
transactions,  and  waiver  of  claims  for 
erroneous  payments.  The  Legislative 
Branch  Appropriations  Act  of  1996 
transferred  these  functions  to  the 
executive  branch,  but  these  regulations 
were  kept  for  a  transition  period.  This 
final  rule  eliminates  these  regulations  as 
unnecessary'  because  the  functions  are 
no  longer  carried  out  by  GAO  but  have 
been  transferred  to  other  federal 
agencies. 

DATES:  Effective  May  25.  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 

Barr\'  L.  Shillito.  202-512^663; 
shillitob.ogc@gao.gov. 

SUPPLEMENTARY  INFORMATION: 
Claims  Settlements  Authority 

In  Subchapter  C  {Claims;  General), 
Parts  30-36  set  out  the  Comptroller 
General's  regulations  for  the  settlement 
of  (1)  claims  and  (2)  accounts  of  certain 
deceased  and  incompetent  individuals. 
The  Legislative  Branch  Appropriations 
Act  of  1996.  Public  Law  104-53,  sec. 
211(a),  109  Stat.  514.  535  (1996). 
transferred  certain  of  the  Comptroller 
General's  authority  to  settle  claims  and 
accounts  to  the  Director  of  the  Office  of 
Management  and  Budget  (OMB).  and 
provided  for  the  Director  of  OMB  to 
delegate  this  authority  to  other 
appropriate  agencies.  The  Director  of 
OMB  delegated  his  authority  to  several 
e.xecutive  branch  agencies. 
Subsequently,  the  General  Accounting 


Office  Act  of  1996,  Public  Law  104-316. 
110  Stat.  3826  (1996),  set  out  in  detail, 
among  other  things,  the  authority  given 
to  the  Director  of  OMB  and  other  heads 
of  agencies  to  settle  the  claims  and 
accounts  formerly  subject  to  settlement 
by  the  Comptroller  General.  Section 
202(n)  of  the  GAO  Act  of  1996  made  a 
conforming  amendment  to  31  U.S.C.  732 
to  set  out  the  executive  branch  agencies 
to  whom  the  Director  of  OMB  delegated 
the  authority  to  settle  claims  formerly 
within  the  authority  of  the  Comptroller 
General.  Additionally,  section  103(c)  of 
the  GAO  Act  of  1996  transferred  the 
Comptroller  General's  authority  to 
promulgate  regulations  with  respect  to 
the  designation  of  beneficiaries  for 
certain  deceased  and  incompetent 
persons  to  various  specified  officials  in 
the  three  branches  of  govenmient. 

The  Director  of  OMB  delegated  to  the 
Director  of  the  Office  of  Personnel 
Management  (OPM)  the  authority  to 
settle  claims  against  the  United  States 
involving  Federal  employee 
compensation  and  leave,  deceased 
employees'  compensation,  and  proceeds 
of  canceled  checks  payable  to  deceased 
beneficiaries,  hidividuals  with  these 
types  of  claims  should  no  longer  contact 
GAO  but  should  contact  OPM. 

The  Director  of  OMB  delegated  to  the 
Administrator  of  General  Services  the 
authority  to  settle  claims  involving 
expenses  incurred  by  Federal  civilian 
employees  for  official  travel  and 
transportation  and  for  relocation 
expenses  incident  to  transfers  of  official 
duty  station.  Individuals  with  these  type 
of  claims  should  no  longer  contact  GAO 
but  should  contact  the  General  Services 
Administration. 

OMB  delegated  to  the  Secretary  of 
Defense  the  authority  to  settle  claims  for 
military  pay.  allowances,  travel, 
transportation,  retired  pay,  and  survivor 
benefits  as  well  as  claims  by 
transportation  carriers  involving 
amounts  collected  from  them  for  loss  or 
damage  incurred  to  property  incident  to 
shipment  at  Government  expense. 
Individuals  with  these  types  of  claims 
should  no  longer  contact  GAO  but 
should  contact  the  Department  of 
Defense. 

Accordingly,  the  Comptroller  General 
no  longer  has  the  authority  to  prescribe 
the  regulations  in  4  CFR  parts  30—32. 
regarding  claims  settlement,  and  parts 
33-36.  regarding  settlement  of  accounts 


for  certain  deceased  and  incompetent 
persons. 

Transportation 

Sections  125  and  127(d)  of  the  GAO 
Act  of  1996.  transferred  the  Comptroller 
General's  authority  to  promulgate 
regulations  for  transportation 
transactions  for  use  of  U.S.  flag  carriers 
pursuant  to  the  Merchant  Marine  Act  of 
1936.  46  U.S.C.  1241a.  and  the  Fly 
America  Act,  49  U.S.C.  40118(c),  tu  ihe 
Administrator  of  General  Services. 
Accordingly,  the  Comptroller  General 
no  longer  has  authority  to  prescribe  the 
regulations  found  at  4  CFR  part  52.  With 
the  removal  of  part  52,  there  is  no 
further  need  for  4  CFR  part  51. 

Section  202(o)(2)  of  the  GAO  Act  of 
1 996  transferred  the  Comptroller 
General's  authority  to  promulgate 
regulations  governing  the  review  of  GSA 
transportation  settlement  actions 
pursuant  to  31  U.S.C.  3726(g)(1)  to  the 
Administrator  of  General  Services. 
Accordingly  the  Comptroller  General  no 
longer  has  authority  to  prescribe  the 
regulations  found  at  4  CFR  part  53. 

Section  202(o)(l)  of  the  GAO  Act  of 
1996,  110  Stat.  3826.  3844  (1996). 
removed  the  Comptroller  General's 
authority  to  jointly  prescribe  standards, 
with  the  Secretar\-  of  Treasur\-,  for 
advance  payment  of  charges  for 
transportation  services  pursuant  to  31 
U.S.C.  3726(f).  Accordingly,  the 
Comptroller  General  no  longer  has 
authority  to  prescribe  the  regulations 
found  at  4  CFR  part  56. 

Given  the  above  discussion,  there  is 
no  long  current  need  for  a  subchapter 
devoted  to  transportation  (Subchapter 
D). 

Waiver 

Sections  103  of  the  GAO  Act  of  1996 
transferred  the  Comptroller  General's 
authority  to  waive  claims  against 
civilian  employees  arising  out  of 
erroneous  payments  of  pay  and 
allowances,  travel,  transportation  and 
relocation  benefits  to  the  head  of  an 
agency  with  respect  to  a  legislative 
branch  employee,  or  to  the  Director  of 
OMB  with  respect  to  any  other  agency 
or  employee.  Further,  the  Comptroller 
General's  authority  over  such  claims 
against  members  of  the  militar}'  and  the 
National  Guard  was  transferred  to  the 
Director  of  OMB  bv  sections  105(b)  and 
1 1 6  of  the  GAO  Act  of  1 996.  The 
Director  of  OMB  has  delegated  his 
authority  to  the  head  of  the  agency  that 
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made  the  erroneous  payment. 
Accordingly  the  Comptroller  General  no 
longer  has  authority  to  promulgate  the 
regulations  at  4  CFR  parts  91  and  92 
(Subchapter  G — Standards  for  waiver  of 
claims  for  erroneous  payments  of  pay 
and  allowances,  and  of  travel, 
transportation,  and  relocation  expenses 
and  allowances).  Individuals  seeking  a 
waiver  should  no  longer  contact  GAO 
but  should  direct  a  request  for  waiver  to 
their  employing  agency. 

Accordingly,  as  set  forth  in  the 
preamble  and  under  the  authority  of 
Public  Law  104-53,  sec.  211(a),  109 
Stat.  535.  and  sees.  103(c).  103(d). 
105(b).  116.  125.  and  127  of  Public  Law 
104-316.  110  Stat.  3826.  GAO  amends 
4  CFR  Chapter  I  as  follows: 

1.  Subchapter  C,  consisting  of  parts  30 
through  36.  Subchapter  D.  consisting  of 
parts  51  through  53  and  part  56.  and 
Subchapter  C.  consisting  of  parts  91 
through  93,  are  removed  and  reserved. 

Dated:  May  19.  2000 
Robert  P.  Murphy. 

General  Counsel.  General  Accounting  Office 
IFR  Doc.  0O-ni92  Filed  5-24-00.  8  4.S  am] 
MLUNG  COOC  1«10-02-P 


OFFICE  OF  PERSONNEL 
MANAQEMENT 

5  CFR  Part  317 
RIN3206-A15« 

Emptoyment  In  the  Senior  Executive 
Service 

agency:  Office  of  Personnel 

Management 

ACTION:  Final  rule. 


summary:  The  Office  of  Personnel 

Management  (0PM)  is  amending  its 
regulations  governing  career  and  limited 
appointments  to  the  Senior  Executive 
Services  (SES).  The  amended 
regulations  emphasize  the  importance  of 
executive  leadership  qualiHcations  in 
agency  SES  selection  criteria,  strengthen 
merit  principles,  and  increase  SES 
stafBng  flexibilities  to  help  agencies 
recruit  the  brightest  and  most  diverse 
executive  cadre  possible 
EFFECTIVE  DATE:  June  26.  2000 
FOR  FURTHER  INFORMATION  CONTACT: 
Daliza  Salas  (202-6O&-1274,  email 
desalas@opm  gov)  or  Marcia  Staten 
(202-606-1832,  email 
mkstaten@opm.gov). 

SUPPLEMENTARY  INFORMATION:  The 
success  of  the  Senior  Executive  Service 
(SES)  rests  on  the  ability  of  agencies  tu 
employ  highly  competent,  motivated, 
and  diverse  professionals  dedicated  to 


public  service  who  have  the  requisite 
leadership  expertise  to  meet  the 
challenges  facing  the  Government  and 
the  Nation  now  and  into  the  future. 

The  final  regulations  and 
accompanying  guidance  to  agencies  are 
an  outcome  of  extensive  discussions 
with  stakeholders  about  improving  the 
SES.  These  discussions  challenged 
stakeholders  to  think  about  the  future 
and  whether  the  way  we  develop,  select, 
and  manaige  the  SES  cadre  produces  the 
kind  of  executives  the  Government 
needs  to  meet  the  leadership  challenges 
of  the  21st  century.  Although 
stakeholder  views  varied  widely,  there 
was  consensus  on  many  ideas, 
including  increasing  agency  flexibilities 
for  SES  staffing.  Specifically,  there  was 
general  support  for  improving  the  SES 
selection  process  to  ensure  that 
leadership  and  executive  qualifications 
are  the  major  selection  criteria,  reducing 
the  paperwork  burden  on  applicants 
and  agencies,  considering  options  for 
delegating  QRB  administration,  and 
increasing  agency  authority  to  make 
limited  terms  appointments. 

On  July  30,  1999,  OPM  published  a 
proposed  rule  in  the  Federal  Register 
(64  CFR  41334)  to  amend  the 
regulations  governing  career  and  limited 
appointments  to  the  Senior  Executive 
Service  (SES)  and  Qualifications  Review 
Board  (QRB)  certification.  We  received 
24  written  comments  during  the 
comment  period:  16  from  departments 
and  agencies,  4  from  professional 
organizations,  and  4  6rom  individuals. 
There  was  broad  support  for  the 
changes,  although  some  respondents 
had  serious  reservations  about  the 
proposal  to  delegate  QRB  administration 
to  individual  agencies  via  delegation 
agreement. 

In  addition  to  these  regulatory 
changes,  we  have  modified  internal 
procedures  and  other  requirements  to 
streamline  the  SES  application  process, 
reduce  paperwork  requirements,  and 
improve  the  QRB  certification  process. 
These  modifications  provide  alternative 
methods  for  documenting  executive 
qualifications  for  presentation  to  QRBs 
and  improved  guidance  and  instructions 
to  QRBs  to  ensure  that  members  fully 
understand  their  role  and 
responsibilities.  We  have  also  suggested 
ways  for  agencies  to  improve  their 
recruitment  and  selection  procedures. 
OPMs  administrative  modifications  and 
the  suggested  changes  at  the  agency 
level  will  help  agencies  and  candidates 
focus  on  substance  rather  than  process 
and  format,  and  they  reinforce  the  goal 
of  achieving  a  highly-qualified,  diverse 
SES  corps.  We  have  summarized  these 
procedural  modifications  and 


flexibilities  in  supplemental  guidance  to 
agencies. 

Emphasis  on  Executive  Leadership 

The  key  characteristic  of  an  SES 
position  is  executive  leadership,  and 
therefore  selection  criteria  should  focus 
primarily  on  leadership  qualifications. 
Further,  the  law  at  5  U.S.C.  3393 
requires  agency  Executive  Resources 
Boards  to  conduct  the  merit  staffing 
process  for  career  entry  into  the  SES. 
including  reviewing  the  executive 
qualifications  of  each  career  SES 
candidate. 

During  discussions  on  improving  the 
SES.  stakeholders  confirmed  that,  in 
many  agencies,  the  selection  criteria 
focuses  mainly  on  candidates' 
professional  or  technical  qualifications, 
and  therefore  consideration  of  executive 
qualifications  is  not  getting  the  full 
attention  intended  by  the  SES 
legislation.  To  strengthen  that  focus  and 
encourage  agencies  to  fully  integrate 
consideration  of  executive  leadership 
qualifications  into  their  selection 
processes,  the  proposed  regulations 
amended  the  current  provisions  to 
incorporate  the  statutory  requirements. 

Most  commenters  supported  the 
proposal.  One  agency  felt  there  was  not 
pressing  need  to  revise  the  current 
wording,  as  what  constitutes  SES 
qualifications  changes  over  time  with 
new  studies  and  emerging  approaches 
and  theories.  We  do  not  agree,  given 
that  the  statute  requires  selection  based 
on  executive  qualifications  and  our 
findings  that  many  agencies  are  not 
considering  executive  expertise  in  their 
SES  selections.  An  August  1999  survey 
of  SES  members  reinforces  these 
findings.  Only  56  percent  of  the  senior 
executives  responding  to  the  survey  said 
that  their  agencies  strongly  emphasize 
executive  qualifications  in  evaluating 
applications  and  use  them  as  key  factor 
in  determining  who  is  selected  for  the 
SES.  Further,  our  research  tells  us  that 
the  emphasis  on  executive  skills  and 
expertise  is  even  more  critical  than  in 
the  past  and  will  continue  to  be  of 
primary  importance  in  the  future.  The 
survey  findings  supported  this  as  well. 
When  asked  to  rank  qualifications  for 
SES  positions  now  and  in  five  years, 
respondents  rated  executive 
qualifications  as  more  important  than 
technical  qualifications  today  and  even 
more  important  in  five  years. 

One  agency,  while  not  opposing  the 
proposal,  was  concerned  that  it  might 
lead  to  overly  prescriptive  procedural 
requirements.  This  is  not  our  intent. 
Agencies  will  continue  to  have  the 
latitude  to  design  merit  staffing 
processes  to  meet  their  unique  mission 
requirements,  within  the  framework  of 
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law  and  regulations,  including 
determining  how  to  ensure  that  SES 
selections  are  based  on  consideration  of 
executive  qualifications. 

One  agency  objected  to  the 
requirement  that  the  appointing 
authority  certify  the  candidate's 
executive  and  technical  qualifications. 
The  certification  requirement  is  not 
new — it  is  included  in  current 
regulations  at  §  317.502(b).  The  same 
agency  recommended  adding  a 
statement  that  the  appointing  authority 
can  approve  the  appointment  of  a 
candidate  who  does  not  meet  the 
executive  qualifications  but  has  special 
or  unique  qualities  that  indicate  a 
likelihood  of  executive  success. 
Selection  of  a  candidate  on  this  basis  is 
already  provided  in  statute  (5  U.S.C. 
3393(c)(2))  and  current  regulations 
(§  317.502(c)). 

Two  professional  organizations 
recommended  that  we  require  equal 
consideration  of  executive  and  technical 
qualifications  to  ensure  that  technical 
qualifications  are  not  favored  over 
executive  nualifications.  Since  the 
statute  does  not  make  this  specification, 
we  have  not  adopted  the 
recommendation.  Further,  "equal 
consideration"  would  indicate  that 
technical  qualifications  should  carry  the 
same  weight  in  SES  selections,  which  is 
not  the  case.  Executive  qualifications 
should  be  the  primary  factor.  The  final 
regulations  concerning  executive 
qualifications  are  adopted  as  proposed 
in  order  to  reinforce  the  primacy  of 
executive  expertise  and  encourage 
agencies  to  fully  integrate  consideration 
of  executive  leadership  qualifications 
into  their  selection  processes. 

Three  professional  organizations 
recommended  additional  language  to 
emphasize  that  recruitment  and 
selection  for  initial  SES  career 
appointments  should  be  achieved  from 
the  brightest  and  most  diverse  executive 
cadre  possible.  We  have  added  language 
to  the  final  regulations  that  stresses  the 
importance  of  reaching  out  to  women, 
minorities,  and  people  with  disabilities 
in  SES  recruitment  and  selection.  We 
have  also  addressed  this  in  the 
supplemental  guidance  to  agencies  on 
the  staffing  flexibilities  and  procedural 
modifications. 

Delegating  QRB  Administration 

During  stakeholder  discussions  on 
improving  the  SES.  several  agencies 
recommended  delegating  QRB 
administration  to  agencies  to  give  them 
more  flexibility  to  manage  their 
executive  resources.  Some  were  critical 
of  the  paperwork  and  procedures 
connected  with  QRB  certification  and 
felt  that  agencies  could  make  process 


improvements  if  the  authority  were 
delegated.  OPM  agreed  to  consider  the 
recommendation,  incorporated  it  into 
the  proposed  regulations,  and  formally 
asked  for  stakeholder  views.  The 
proposed  regulatory  changes  provided 
for  delegation  of  QRB  administration  to 
agencies,  on  an  agency-by-agency  basis 
via  individual  delegation  agreements, 
provided  that  the  focus  on  leadership 
and  executive  expertise  would  be 
maintained  and  merit  system  principles 
would  be  preserved. 

Two-thirds  of  those  commenting  on 
the  proposal  either  supported  or  voiced 
no  objections  to  the  proposal.  However, 
very  few  indicated  an  interest  in 
pursuing  a  delegation  agreement. 
Supporters  favored  the  increased 
flexibility  to  manage  and  be  held 
accountable  for  the  SES  appointment 
process.  Another  commented  that 
agencies  have  long  records  of  merit- 
based  selections  of  individuals  with 
well-demonstrated  SES  qualifications. 

A  few  supporters  had  some 
reservations.  One  stated  that  delegation 
might  create  undue  pressure  on  QRB 
members  to  certify  candidates.  Another 
commented  that  fairness  might  be 
jeopardized  under  delegation  and 
politicization  heightened.  A  third 
commenter  said  that  more  benefit  could 
be  obtained  through  streamlining 
paperwork  requirements  than  through 
QRB  delegation. 

One  agency,  three  professional 
organizations,  and  four  individuals 
strongly  opposed  the  proposal.  Key 
reasons  given  were  serious  concerns 
about  the  ability  of  agencies  to 
guarantee  an  independent  peer  review, 
the  potential  for  abuse  of  the  merit 
staffing  process  and  politicization  of  the 
career  SES,  and  the  possible  adverse 
impact  on  efforts  to  increase  the 
diversity  of  the  SES  cadre,  hi  addition, 
one  professional  organization 
questioned  OPM's  authority  to  delegate 
QRB  administration.  Regarding  this 
issue,  we  have  determined  that  OPM's 
broad  statutory  authority  at  5  U.S.C. 
1104  for  delegating  personnel 
management  functions  permits  the 
delegation  of  QRB  administration. 

Although  more  respondents 
supported  the  proposal  than  opposed  it, 
the  arguments  against  delegation  were 
substantive  and  persuasive.  The 
concerns  about  preserving  the 
independence  of  QRB  certification  and 
the  perceived  potential  for  politicization 
of  the  career  appointment  process 
expressed  by  those  opposed  to  the 
proposal  outweighed  comments  in  favor 
of  delegation.  Since  the  supporters  did 
not  offer  compelling  reasons  for 
proceeding  with  the  proposal,  the  final 
regulations  do  not  include  the  proposed 


amendment  to  §  317.502  regarding  QRB 
delegation. 

We  will  strengthen  efforts  to 
encourage  senior  executives  from 
diverse  backgrounds  to  serve  as  QRB 
members  to  ensure  that  the  boards  are 
representative  of  the  Nation's  diversity. 
In  addition,  we  have  modified  the 
procedures  and  streamhned  paperwork 
associated  with  QRB  administration  to 
address  concerns  that  the  process 
focuses  on  paper  over  substance  and  to 
provide  more  specific  and  detailed 
feedback  to  agencies  on  QRB 
disapprovals. 

Noncareer  Conversion  Restriction 

The  current  regulation  at  §  317.502(e) 
precludes  QRB  certification  of  a 
noncareer  SES  employee  for  career 
appointment  in  the  employee's  current 
position  or  a  successor  to  that  position, 
because  there  is  no  bona-fide  vacancy 
for  which  to  hold  competition.  This 
regulation  was  intended  to  preserve  the 
merit  principle  of  fair  and  open 
competition  in  merit  selections.  Since 
the  regulation  was  promulgated, 
however,  questions  have  arisen  about 
the  definition  of  'noncareer  SES 
employee."  The  proposed  regulation 
strengthens  and  clarifies  the  intent  of 
the  current  regulation  by  expanding 
coverage  to  noncareer-type  employees, 
including  noncareer  SES  appointees  and 
Schedule  C  appointees,  or  the 
equivalent.  This  generally  refers  to 
individuals  in  or  from  positions  of  a 
confidential,  policy-determining,  or 
policy-advocating  nature. 

Commenters  concurred  with  the 
proposed  revision.  One  agencj' 
recommended  adding  certain  limited 
appointees  to  those  considered  to  be 
noncareer-type  employees.  These  would 
be  limited  appointees  not  appointed 
under  an  agency's  delegated  authority  at 
§31 7.601  (c)(1),  which  restricts  use  of 
the  authority  to  individuals  writh  career 
or  career-conditional  appointments. 
Since  limited  appointees,  regardless  of 
the  method  of  appointment,  are  not 
considered  noncareer-type  employees 
within  the  meaning  intended  by  this 
provision,  we  are  not  adopting  the 
recommendation. 

One  agency  recommended  that  we 
delete  "or  equivalent"  and  restrict 
coverage  to  noncareer  SES  and  Schedule 
C  appointees  only.  We  believe  the 
additional  language  is  needed  to  cover 
other  categories  that  might  meet  the 
intent  of  the  provision,  so  we  have  not 
adopted  this  recommendation.  The  final 
regulations  are  adopted  as  proposed. 

SES  ProbationaTy  Period 

The  proposal  made  two  changes  to  the 
regulations  governing  the  SES 
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probationary  period.  One  would  require 
agencies  to  assess  the  performance  of 
new  career  appointees  before  the  end  of 
the  probationary  period  and  make  an 
ofBcial  determination  that  the  appointee 
is  performing  at  the  level  of  excellence 
expected  of  a  senior  executive.  The 
second  change  would  require  that, 
during  the  probationary  period,  agencies 
address  the  executive  development 
activities  outlined  in  development  plans 
used  to  support  QRB  certification  based 
on  special  and  unique  qualifications. 
Both  requirements  were  an  outcome  of 
stakeholder  discussions  about  making 
more  effective  use  of  the  probationary 
period.  Stakeholders  had  serious 
concerns  about  the  lack  of  attention 
paid  to  performance  during  probation. 
They  also  felt  that,  when  a  QRB  certifies 
candidates  on  the  basis  of  special  and 
unique  qualifications,  stronger  oversight 
is  needed  to  verify  that  the  executive 
development  activities  promised  by  the 
agency  are  accomplished. 

There  was  overall  support  for  the 
proposals.  One  agency,  while 
supporting  the  concepts,  opposed 
placing  the  provisions  in  regulation. 
The  agency  feh  that  agencies  should  be 
trusted  to  manage  their  own  executive 
resources  effectively  under  their  own 
administrative  authority.  Another 
supported  the  concepts,  but  said  that 
the  means  should  be  left  to  each  agency. 
Another  agency  opposed  the  provision, 
stating  that  performance  issues  can  be 
addressed  through  the  performance 
management  system.  While  these  views 
have  merit,  most  stakeholders  indicated 
that  something  more  is  needed  to 
reinforce  the  importance  of  paving 
attention  to  performance  during 
probation. 

One  professional  organization 
recommended  requiring  training  in 
succession  planning  and  diversity 
leadership  during  probation.  These  are 
important  issues,  and  we  are  using  other 
venues  to  bring  their  importance  to  that 
attention  of  agency  leadership  and 
human  resources  direcrtors.  The  training 
needs  of  individual  appointees  vary 
widely.  While  some  may  need  training 
in  succession  planning  or  diversity 
leadership,  there  are  other  equally 
critical  areas  where  training  might  be 
necessary,  such  as  managing 
information  technology  or  measuring 
business  results.  Agencies  should  have 
the  flexibility  to  assess  these  needs  and 
determine  how  to  address  them. 

Two  agencies  recommended  that  the 
appointing  authority  be  allowed  to 
delegate  the  certification  responsibility, 
and  we  agree.  The  final  regulations 
provide  that  the  appointing  authority,  or 
his  or  her  designee,  must  certify  that  the 
appointee  performed  at  the  level  of 


excellence  expected  of  a  senior 
executive  during  the  probationary 
period. 

Pool  of  Limited  Appointment 
Authorities 

The  proposed  regulations  would 
increase  the  pool  of  limited 
appointment  authorities  currently 
available  to  agencies  from  2  percent  to 
3  percent  of  their  total  SES  allocation. 
Use  of  this  pool  authority  is  restricted 
to  appointments  of  individuals  with 
career  or  career-type  appointments 
outside  the  SES. 

Most  commenters  supported  this 
provision.  One  agency  recommended 
that  the  pool  be  increased  to  5  percent. 
One  professional  organization  opposed 
the  provision,  stating  that  it  would 
encourage  and  facilitate  more  temporary 
SES  appointments  and  would 
jeopardize  OPM's  traditional  oversight 
role.  However.  Congress  intended  that  a 
number  of  appointments  in  the  SES  be 
temporary,  and  set  a  maximum  of  5 
percent  of  the  Governmentwide  SES 
allocation  to  prevent  excessive  use  of 
the  authority.  Since  the  SES  was 
established  in  1978.  no  more  than  2.5 
percent  have  been  limited  appointees, 
well  within  the  congressional  limit. 
Increasing  the  agency  pool  authority  by 
1  percent  gives  agencies  some 
additional  flexibility,  while  giving  OPM 
enough  reserves  to  address  other  limited 
appointment  needs  that  cannot  be  met 
with  the  agencies'  delegated  authority. 
The  final  rule  adopts  the  amendment  as 
proposed. 

In  exercising  this  delegated  authority, 
agencies  must  continue  to  comply  with 
all  other  statutory  and  regulatory 
provisions  affecting  limited 
appointments,  h  i^.,  that  an  appointment 
be  made  only  to  a  general  position;  that 
the  appointee  meet  the  qualifications 
required  for  the  position;  and  that  the 
appointment  is  to  a  non-continuing, 
project-type  position.  OPM  will 
continue  to  monitor  use  of  this 
appointment  authority  to  ensure 
compliance  with  the  statutoiy  5  percent 
limit  on  SE.S  limited  appointments 
Governmentwide  and  that  appointments 
are  being  made  in  accordance  with 
statutory  and  regulatory  requirements. 

E.O.  12866,  Regulatory  Review 

This  rule  has  been  reviewed  by  the 
Office  of  Management  and  Budget  in 
accordance  with  E.O.  12866. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  the  regulations  pertain  only  to 
Federal  employees  and  agencies. 


List  of  Subjects  in  5  CFR  Part  317 

Govenunent  employees. 

Office  of  Personnel  Management 

Janice  R.  Lachance, 

Director 

Accordingly,  OPM  is  amending  5  CFR 
Part  317  as  follows: 

PART  317— EMPLOYMENT  IN  THE 
SENIOR  EXECUTIVE  SERVICE 

1   The  authority  citation  for  part  317 
continues  to  read  as  follows: 

Authority:  5  U.S.C  3392,  3393,  3393a, 
3395,  3397.  3593  and  3596 

Subpart  E— Career  Appointments 

2.  Amend  §  317.501  by  revising  the 
section  beading,  the  first  sentence  of 
paragraph  (c)(2).  and  paragraph  {c)(6),  to 
read  as  follows: 

§  31 7.501     RecruKmert  and  Mtoctlon  for 
Initial  SEC  career  ■ppointmant  tM  actiieved 
from  ttM  brigtitast  and  ntoat  dtvarsa  pod 
poaalbta. 

***** 

(c)  *   *   * 

(2)  Provide  that  the  ERB  consider  the 
executive  and  technical  qualifications  of 
each  candidate,  other  than  those  found 
ineligible  because  they  do  not  meet  the 
requirements  of  the  vacancy 
announcement.  *   •   * 
***** 

(6)  Provide  that  the  appointing 
authority  select  from  among  the 
candidates  identified  as  best  qualified 
by  the  ERB  and  certify  the  candidate's 
executive  and  technical  qualifications. 
***** 

3.  Amend  §317.502  by  revising 
paragraph  (e)  to  read  as  follows: 

§  31 7.502    Qualifications  Review  Board 
certification. 

***** 

(e)  An  action  to  convert  a  "noncareer- 
type"  employee  to  a  career  SES 
appointment  in  the  employee's  current 
position  or  a  successor  to  that  position 
will  not  be  forwarded  to  a  QRB.  A 
"noncareer-type"  employee  includes  a 
noncareer  SES  appointee,  a  Schedule  C 
appointee,  or  equivalent. 
***** 

4.  Amend  §  317.403  by  revising 
paragraph  (a);  redesignating  paragraphs 
(b)  through  (f)  as  paragraphs  (c)  through 
(g),  respectively;  adding  a  new 
paragraph  (b);  and  revising  the  last 
sentence  in  newly  redesignated 
paragraph  (0  to  read  as  follows: 

§317.503    ProtMtionary  period. 

(a)  An  individual's  initial 
appointment  as  an  SES  career  appointee 
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becomes  final  only  after  the  individual 
has  served  a  1-year  probationary  period 
as  a  career  appointee;  there  has  been  an 
assessment  of  the  appointee's 
performance  during  the  probationary 
period;  and  the  appointing  authority,  or 
his  or  her  designee,  has  certified  that  the 
appointee  performed  at  the  level  of 
excellence  expected  of  a  senior 
executive  during  the  probationary 
period. 

(b)  When  a  career  appointee's 
executive  qualification  have  been 
certified  by  a  Qualifications  Review 
Board  on  the  basis  of  special  or  unique 
qualities,  as  described  in  §  317.502(c). 
the  probationary  assessment  must 
address  any  executive  development 
activities  the  agency  identified  in 
support  of  the  request  for  QRB 
certification. 
***** 

(f)  *   *   *  The  individual,  however, 
need  not  be  recertified  by  a  QRB  unless 
the  individual  was  removed  for 
performance  or  disciplinary  reasons. 

***** 

5.  In  Subpart  F,  the  heading  for  the 
subpart  is  revised  to  read  as  follows: 

Subpart  F — Noncareer  and  LImtted 
Appointments 

6.  Amend  §317.601.  paragraph  (c)(1), 
by  revising  the  first  sentence  to  read  as 
follows: 

§  31 7.601    Authorization. 

***** 

(c)*    *   * 

(1)  Agencies  are  provided  a  pool  of 
limited  appointment  authorities  equal  to 
3  percent  of  their  Senior  Executive 
Service  (SES)  position  allocation,  or  one 
authority,  whichever  is  greater.  *   *   * 

[FR  Doc;.  00-13053  Filed  5-24-00;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Healtti  Inspection 
Service 

7  CFR  Parts  360  and  361 

[DocltM  No.  99-064-2] 

Noxious  Weeds;  Update  of  Weed  and 
SoedUsts 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTK)N:  Final  rule. 

SUMMARY:  We  are  amending  the  noxious 
weeds  regulations  by  adding  Homeria 
spp.  (cape  tulips)  to  the  list  of  terrestrial 
weeds.  Listed  noxious  weeds  may  be 


moved  into  or  through  the  United  States 
or  interstate  only  under  a  written  permit 
and  under  conditions  that  would  not 
involve  a  danger  of  dissemination  of  the 
weeds.  This  action  is  necessary  to 
prevent  the  artificial  spread  of  noxious 
weeds  into  noninfested  areas  of  the 
United  States. 

EFFECTIVE  DATE:  June  26,  2000. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Polly  Lehtonen,  Botanist,  Permits  and 
Risk  Assessment,  PPQ,  APfflS,  4700 
River  Road  Unit  133,  Riverdale,  MD 
20737-1236;  (301)  734-8896. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  noxious  weed  regulations  were 
promulgated  under  authority  of  the 
Federal  Noxious  Weed  Act  (FNWA)  of 
1974,  as  amended  (7  U.S.C.  2801  et 
seq),  and  are  set  forth  in  7  CFR  part 
360.  They  contain  restrictions  on  the 
movement  of  listed  noxious  weeds  into 
or  through  the  United  States  and 
interstate. 

Under  the  authority  of  the  Federal 
Seed  Act  (FSA)  of  1939,  as  amended  (7 
U.S.C.  1551  et  seq.),  the  U.S. 
Department  of  Agricultiue  (USDA) 
regulates  the  importation  and  interstate 
movement  of  certain  agricultural  and 
vegetable  seeds  and  screenings.  Title  III 
of  the  FSA,  "Foreign  Commerce," 
requires  shipments  of  imported 
agricultiiral  and  vegetable  seeds  to  be 
labeled  correctly  and  to  be  tested  for  the 
presence  of  the  seeds  of  certain  noxious 
weeds  as  a  condition  of  entry  into  the 
United  States.  The  Animal  and  Plant 
Health  Inspection  Service's  (APHIS) 
regulations  implementing  the  provisions 
of  title  m  of  the  FSA  are  found  in  7  CFR 
part  361.  A  list  of  noxious  weed  seeds 
is  contained  in  §  361.6.  Paragraph  (a)(1) 
of  §  361.6  lists  species  of  noxious  weed 
seeds  with  no  tolerances  applicable  to 
their  introduction  into  the  United 
States. 

On  December  27.  1999.  we  published 
in  the  Federal  Register  (64  FR  72293- 
72296,  Docket  No.  99-064-1)  a  proposal 
to  amend  the  noxious  weed  regulations 
by  adding  Homeria  spp.  (cape  tulips)  to 
the  list  of  terrestrieil  noxious  weeds  in 
§  360.200(c)  and  to  the  list  of  seeds  with 
no  tolerances  applicable  to  their 
introduction  in  §  361.6(a)(1). 

We  held  a  public  hearing  on  the 
proposed  rule  on  February'  1,  2000.  No 
one  came  to  speak  about  the  proposed 
rule.  We  also  solicited  comments 
concerning  oiu-  proposal  for  60  days 
ending  February  25,  2000.  We  received  • 
one  comment  by  that  date.  The 
comment  was  from  a  representative  of  a 
foreign  government.  We  carefully 


considered  the  comment,  and  have 
discussed  its  concerns  below. 

Comment:  APHIS  should  conduct  its 
owTi  comprehensive  review  to  assess  the 
number  of  Homeria  spp.  already  present 
in  the  United  States  and  their 
distribution,  by  species. 

Response:  As  stated  in  our  proposed 
rule,  APHIS  has  been  unable  to 
determine  the  number  and  distribution 
of  Homeria  spp.  in  the  United  States. 
Based  on  information  available  from 
literatiu*  and  known  herbarium 
collections,  there  are  no  known 
established,  feral  populations  of 
Homeria  spp.  in  the  United  States.  In 
our  proposed  rule,  we  asked  the  public 
to  provide  us  with  information  on  what 
species  of  Homeria  are  being  planted 
and  where.  Due  to  the  limited  resources 
available  to  fiuid  monitoring  and  sur\'ey 
programs  in  regard  to  noxious  weeds, 
we  are  unable  to  conduct  additional 
reviews  specific  to  Homeria  spp.  We 
will  continue  to  monitor  and  conduct 
surveys  at  current  levels,  and  as 
resources  permit.  If.  in  the  future,  we 
are  able  to  determine  that  certain 
species  of  the  genus  Homeria  have 
become  widespread,  then  we  will 
consider  removing  those  particular 
species  from  the  list  of  noxious  weeds 
at  that  time. 

Comment:  APHIS  should  assess  the 
potential  for  Homeria  spp.  to  set  seeds 
under  the  U.S.  cultural  practices  and  the 
potential  for  Homeria  spp.  to  become 
established  as  weeds  in  agricultural 
areas  of  the  United  States. 

Response:  APHIS  has  no  reason  to 
doubt  that  most  species  of  Homeria  will 
set  seed  in  the  United  States.  Using  a 
simulation  model  for  predicting  the 
effects  of  climate  on  the  distribution  of 
plants,  we  matched  locations  of 
infestations  of  Homeria  spp.  in 
Australia  to  locations  with  similar 
climate  in  the  United  States.  Based  on 
the  results  of  the  simulation,  we  have 
reason  to  believe  that  Homeria  spp. 
presents  a  significant  risk  of  becoming 
established  as  a  weed  in  certain  areas  of 
the  United  States,  especially  along  the 
west  coast  and  in  Texas. 

Prolific  seed  production  is  only  one 
indicator  of  high  dispersal  or  spread 
potential.  At  least  one  species  of  the 
genus  Homeria,  H.  miniata,  does  not 
produce  viable  seeds,  but  produces 
cormils  in  each  leaf  axil  and  around  the 
developing  corm  at  the  base  of  the  plant. 
The  cormils  may  remain  dormant  and 
build  up  in  established  patches,  ser\'ing 
as  effective  dispersal  agents.  If  APHIS 
determines  in  the  futiu-e  that  certain 
species  of  the  genus  Homeria  do  not 
produce  seed  or  cormils,  we  will 
consider  relieving  restrictions  on  the 
importation  of  those  species. 
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Comment:  Homeha  spp  may  not 
present  the  same  degree  of  risk  in  the 
United  States  as  thev  have  in  South 
Africa  and  Australia,  due  probably  to 
unique  pasture  and  animal  husbandry 
situations  in  these  countries.  APHIS 
could  investigate  whether  Hnmcha  spp 
would  cause  anv  etionomic  losses  in 
U.S.  pastures,  particularly  taking  into 
account  the  pasture  management  and 
animal  husbandry  systems  being  used  in 
the  country. 

Response:  Again,  APHIS  has 
determined  that  several  areas  of  the 
United  States  provide  ideal  c:limate 
conditions  for  the  establishment  of 
Homeriu  spp.  As  stated  in  our  proposed 
rule,  we  believe  there  is  a  significant 
risk  associated  with  the  importation  of 
seeds  of  Homeha  spp.  as  contaminants 
of  shipments  of  Australian  oats  or  other 
varieties  of  seeds.  We  believe  that  such 
shipments  provide  a  direct  path  for 
establishment  of  Homeha  spp.  in  U.S. 
pastures,  which  could  result  in  the 
poisoning  of  livestock,  reduction  of 
carrying  capacity,  and  substantial  losses 
for  U.S.  farmers. 

Further,  our  review  of  the  scientific 
literature  has  revealed  that  species  of 
the  genus  tiomeria  have  escaped  from 
garden  plantings  in  Australia  and  New 
Zealand  into  surrounding  areas. 
According  to  the  literature,  dispersal 
occurs  by  the  movement  of  corms  and 
seeds,  aided  by  humans,  animals,  wind, 
and  water.  When  plants  drv  out  at  the 
end  of  the  growing  season,  they  may 
break  off  at  the  soil  level,  with  seed 
heads  attached  The  dry  plants  then  may 
blow  around  the  ground  surface, 
scattering  seeds. 

In  the  absence  of  any  data  regarding 
imported  species  of  the  genus  Homena 
that  have  become  widely  distributed  in 
the  United  States  or  imported  species 
that  do  not  produce  cormils  or  seeds, 
and  for  the  reasons  given  in  the 
proposed  rule  and  in  this  document,  we 
are  adopting  the  proposed  rule  as  a  final  ■" 
rule,  without  change 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  1288H.  For  this  action. 
the  Office  of  Management  and  Budget 
has  waived  its  review  process  required 
by  Executive  Order  12Hf>f). 

In  accordance  with  .S  U.S.t;.  604,  we 
have  performed  a  final  regulatory 
flexibility  analy.;is,  which  is  set  forth 
below,  --egarding  the  economic  effects  of 
this  rule  on  small  entities. 

In  accordance  with  the  FNWA.  the 
.Secretary  of  Agriculture  is  authorized  to 
promulgate  regulations  to  prevent  the 
movement  of  anv  noxious  weed  into  the 
United  .Slates,  or  interstate,  except 


under  conditions  prescribed  by  the 
Secretary. 

This  rule  will  add  Homeha  spp.  (cape 
tulips)  to  the  list  of  Federal  noxious 
weeds  and  to  the  list  of  seeds  with  no 
tolerances  applicable  to  their 
introductic 

Homena  spp).  (cape  tulips)  are  not 
known  to  exist  in  the  United  States  in 
the  wild.  However,  Homena  spp.  have 
been  imported  into  the  United  States 
under  the  Bulb  Preclearance  Program 
since  1994,  with  increasing  numbers  of 
imports  each  year.  We  estimate  that  over 
1.8  million  corms  of  Homeha  spp.  were 
received  in  the  United  States  between 
July  1994  and  March  1999.  However, 
data  on  the  distribution  of  Homeha  spp. 
are  not  available.  Persons  who  import  or 
purchase  Homeha  spp..  including  those 
in  the  nursery  trade,  could  be  affected 
by  this  rule.  However,  data  on  the 
number  and  location  of  persons  who 
import  or  purchase  Homeha  spp.  are 
not  available. 

As  stated  above,  Homeha  spp. 
nursery  stock  has  been  imported  into 
the  United  States  for  several  years 
without  restriction.  Recently,  APHIS 
inspectors  found  seeds  of  Homeha  spp. 
in  shipments  of  Australian  oats  to  the 
United  States.  As  a  result  of  this  finding, 
APHIS  conducted  a  risk  assessment  to 
determine  the  potential  effects  of 
Homeha  spp.  on  U.S.  agriculture.  The 
risk  assessment  revealed  that  Homeha 
spp.  may  present  a  high  risk  to  U.S. 
agriculture  and  that  Homena  spp.  meet 
the  criteria  for  listing  as  a  Federal 
noxious  weed 

Since  imported  Australian  oats  are 
likely  to  be  used  as  a  feed  for  horses  and 
other  livestock,  it  is  likely  that  the 
Homeha  spp.  seeds  could  be  introduced 
into  grazing  lands  and  paddocks,  where 
they  could  do  the  following: 

•  Poison  livestock  and/or  humans. 
Livestock  may  die  within  12  hours  or 
less  after  ingesting  the  leaves. 

•  Reproduce  and  persist  in  prolific 
fashion,  thus  crowding  out  desirable 
plants  and  competing  with  them  for  soil 
nutrients,  reducing  the  carrying  capacity 
of  pastures  and  reducing  crop  yields. 

Historical  data  show  tnat,  in  the 
14H0's  in  South  Africa,  poisoning  from 
Homena  spp  and  a  related  genus 
resulted  in  losses  of  $2.5  to  $3  million 
per  year  in  livestock.  All  classes  of 
livestock  are  susceptible,  but  cattle, 
sheep,  goats,  and  donkeys  arc  most 
likely  to  suffer  poisoning  under  natural 
conditions.  Further,  since  Homeha  spp. 
could  grow  on  cultivated  land,  they  may 
be  cut  with  forage  and  cause  poisoning 
in  stall-fed  animals,  [f  Homena  spp.  are 
introduced  into  the  United  States  via 
-Xustralian  oats,  U.S.  livestock 
pro<iucers  could  be  expected  to 


experience  livestock  losses  similar  to 
those  experienced  bv  South  Africa  in 
the  1980s. 

Effects  on  Small  Entities 

The  unchecked  spread  of  Homeha 
spp.  into  the  United  States  can  be 
expected  to  have  a  negative  economic 
effect  on  livestock  operations  in  the 
United  States,  whether  small  or  large, 
given  significant  negative  effects  on  the 
regions  in  Australia  and  South  Africa 
where  Homeha  spp.  are  already 
established.  In  responding  to  the 
potential  harm  caused  by  Homeha  spp. 
to  livestock  and  grazing  lands,  one  or 
more  organizations  or  governmental 
jurisdictions  in  affected  areas  could 
incur  control  costs  if  the  weed  were  to 
be  introduced  into  the  environment. 
Although  the  size  and  magnitude  of 
such  potential  costs  are  not  known,  it  is 
clear  that  this  rule  will  help  to  prevent 
the  need  for  such  expenditures. 

We  are  aware  that  there  are  persons  in 
the  nursery  trade  who  import  and 
distribute  Homena  spp.  nursery  stock, 
especially  corms.  We  have  no  data 
available  on  the  location,  number,  or 
size  of  those  businesses;  however,  it  is 
likely  that  the  majority  of  those 
businesses  could  be  classified  as  small 
entities.  In  our  proposed  rule,  we 
requested  that  the  public  provide  any 
available  data  relevant  to  volumes  and 
distribution  of  imported  Homeha  spp. 
nursery  stock.  We  received  no  relevant 
data  in  response  to  our  request.  Further, 
we  asked  the  public  to  provide 
information  on  the  current  distribution 
and  taxonomy  of  Homeha  spp.  in  the 
United  States  in  order  to  determine  if 
certain  species  of  Homeha  spp.  are 
widespread,  and,  therefore,  should  be 
excluded  from  the  noxious  weed 
regulations  We  received  no  information 
in  response  to  this  request,  and. 
therefore,  are  adopting  our  proposed 
rule  as  a  final  rule,  without  change. 

We  believe  that  adding  Homeha  spp. 
to  the  list  of  Federal  noxious  weeds  will 
help  preclude  potential  economic  and 
ecological  consequences  that  could 
result  from  its  spread. 

Alternatives  Considered 

We  considered  two  alternatives  to  this 
rule.  One  alternative  was  to  make  no 
changes  in  the  regulations:  i.e.,  to  not 
add  Homeha  spp.  to  the  list  of  Federal 
noxious  weeds.  We  have  rejected  that 
alternative  because  of  the  potential 
economic  and  ecological  consequences 
that  we  believe  would  result  from  the 
spread  Homeha  spp.  We  also 
considered  exempting  certain  species  of 
the  genus  Homeha  from  being  listed  as 
noxious  weeds  if  we  received 
information  documenting  that  certain 
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species  had  become  widely  distributed 
in  the  United  States.  We  did  not  receive 
any  information  on  the  distribution  of 
any  species  of  the  genus  Homeha,  and, 
therefore,  could  not  select  that 
alternative. 

This  final  rule  contains  no  new 
information  collection  or  recordkeeping 
requirements. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

Executive  Order  12988 

This  final  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  This  rule:  (1)  Preempts 
all  State  and  local  laws  and  regulations 
that  are  inconsistent  with  this  rule;  (2) 
has  no  retroactive  effect;  and  (3)  does 
not  require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

Paperwork  Reduction  Act 

This  final  rule  contains  no  new 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.). 

List  of  Subjects 

7  CFR  Part  360 

Imports,  Plants  (Agriculture). 
Quarantine,  Reporting  and 
recordkeeping  requirements, 
Transportation,  Weeds. 

7  CFR  Part  361 

Agricultural  commodities.  Imports. 
Labeling,  Quarantine.  Reporting  and 
recordkeeping  requirements.  Seeds, 
Vegetables,  Weeds. 

Accordingly,  we  are  amending  7  CFR 
parts  360  and  361  as  follows: 

PART  360— NOXIOUS  WEED 
REGULATIONS 

1.  The  authority  citation  for  pcirt  360 
continues  to  read  as  follows: 

Authority:  7  L'  S.C.  2803  and  2809;  7  CFR 
2.22.  2.80.  and  371.2(c). 

§360.200    [Amended] 

2.  In  §  360.200.  paragraph  (c)  is 
amended  by  adding,  in  alphabetical 
order,  an  entry  for  "Homeha  spp.". 


PART  361— IMPORTATION  OF  SEED 
AND  SCREENINGS  UNDER  THE 
FEDERAL  SEED  ACT 

3.  The  authority  citation  for  part  361 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  1.581-1610:  7  CFR  2.22, 
2.80.  and  371. 2(c). 

§361.6    [Amended] 

4.  In  §  361.6,  paragraph  (a)(1)  is 
amended  by  adding,  in  alphabetical 
order,  an  entry  for  "Homeha  spp.". 

Done  in  Washington,  DC,  this  19th  day  of 
May  2000. 
Craig  A.  Reed, 

Administrator.  Animal  and  Plant  Health 
Inspection  Senice. 

|FR  Doc.  00-13158  Filed  5-24-00;  8:45  amj 

BILUNG  CODE  3410-34-U 


FARM  CREDIT  ADMINISTRATION 
12  CFR  Part  614 

RIN  3052-AB87 

Loan  Policies  and  Operations; 
Participations;  Effective  Date 

AGENCY:  Farm  Credit  Administration. 
ACTION:  Notice  of  effective  date. 

SUMMARY:  The  Farm  Credit 
Administration  (FCA)  published  a  final 
rule  under  part  614  on  April  25,  2000 
(65  PR  24101).  This  final  rule  deletes 
requirements  for  a  Farm  Credit  System 
(Farm  Credit  or  System)  institution  to 
provide  notice  to  or  seek  consent  from 
other  System  institutions  when  it  buys 
participation  interests  in  loans 
originated  outside  its  chartered  territory. 
Repealing  these  notice  and  consent 
requirements  can  help  increase  the  flow 
and  availability  of  agricultural  credit 
and  help  diversify  geographic  and 
industry  concentrations  in  the  loan 
portfolios  of  Farm  Credit  banks  and 
associations.  As  a  result  of  this  rule,  a 
Farm  Credit  bank  or  association  will  no 
longer  need  approval  from  other  System 
institutions  when  it  buys  participations 
in  loans  from  non-System  lenders.  In 
accordance  with  12  U.S.C.  2252.  the 
effective  date  of  the  final  rule  is  30  days 
from  the  date  of  publication  in  the 
Federal  Register  during  which  either  or 
both  Houses  of  Congress  are  in  session. 
Based  on  the  records  of  the  sessions  of 
Congress,  the  effective  date  of  the 
regulations  is  May  25,  2000. 

EFFECTIVE  DATE:  The  regulation 
amending  12  CFR  part  614  published  on 
April  25,  2000  (65  FR  24101)  is  effective 
May  25.  2000. 


FOR  FURTHER  INFORMATION  CONTACT: 

S.  Robert  Coleman.  Senior  Policy 
Analyst.  Office  of  Policy  and 
Analysis,  Farm  Credit  Administration. 
McLean,  VA  22102-5090.  (703)  883- 
4498;  or 

Richard  A.  Katz,  Senior  Attorney.  Office 
of  General  Counsel,  Farm  Credit 
Administration,  McLean,  VA  22102- 
5090,  (703)  883^020.  TDD  (703)  883- 
4444. 

(12  U.S.C.  2252(a)(9)  and  (10)) 
Dated:  May  22.  2000. 

Vivian  L.  Portis. 

Secretary:  Farm  Credit  Administration  Board 

(FR  Doc.  00-13191  Filed  5-24-00:  8:45  am] 

BILLING  CODE  670&-01-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Pan  39 

[Doclcet  No.  SS-SW-OA-AD;  Amendment 
39-11729;  AD  2000-10-05] 

RIN  2120-AA64 

Airworthiness  Directives;  Eurocopter 
France  Model  SE.3160,  SA.316B, 
SA.316C,  SA.319B,  SA330F,  SA330G, 
SA330J,  SA341G,  and  SA342J 
Helicopters 

AGENCY:  Federal  Axiation 
Administration.  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  Eurocopter  France  Model 
SE.3160.  SA.316B.  SA.316C,  SA.319B. 
SA330F,  SA330G.  SA330J.  SA341G,  and 
SA342I  helicopters.  This  AD  requires 
inspecting  each  inflation  head  and 
union  nut  on  certain  emergency 
flotation  gear  nitrogen  cylinders  and 
replacing  each  cracked  inflation  head 
with  an  airworthy  inflation  head.  This 
amendment  is  prompted  by  the 
discovery  of  cracked  inflation  heads 
during  routine  maintenance  inspections 
of  emergency  flotation  systems.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  an  emergency 
flotation  gear  nitrogen  cylinder  from 
exploding  with  resultant  high  velocity 
shrapnel,  which  could  cause  airframe 
damage  or  personal  injury  and 
subsequent  loss  of  control  of  the 
helicopter. 

DATES:  Effective  June  29,  2000. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  June  29, 
2000. 
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ADDRESSES:  Th«?  servit.e  information 
referenc;e<i  in  this  AD  mav  b«!  obtaint'd 
from  American  Kurocoptor  (lorporation, 
2701  Forum  Drive,  (irand  Prairie.  Texas 
75053-4005.  telephone  (972)  t)41-;i4ti(). 
fax  (972)  641-3527  This  information 
mav  be  t'xamined  at  the  F'AA.  Office  of 
the  Regional  C^ounsel.  Southwest 
Region.  2ti01  Meacham  Blvd..  Room 
663.  Fort  Worth,  Texas  76137:  or  at  the 
Office  of  the  Federal  Register,  HOO  North 
Capitol  Street,  NW..  suite  700, 
Washington,  DC;. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  McC^allister,  Aviation  Safety 
Engineer,  FAA,  Rotorcraft  Directorate, 
Rotorcraft  Standards  Staff.  2601 
Meacham  Blvd..  Fort  Worth.  Texas 
76137,  telephone  (817)  222-5121,  fax 
(817)  222-5961. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  ('FR  part  39)  to 
include  an  AD  that  applies  to 
Eurocopter  France  Model  SE.3160, 
SA.316B.  SA.316C;,  SA.319B.  SA330F, 
SA330G.  SA330I.  SA341G.  and  SA342I 
helicopters  was  published  in  the 
Federal  Register  on  December  10,  1999 
(64  FR  69206).  That  action  proposed  to 
require  inspecting  each  inflation  head 
and  union  nut  on  certain  emergency 
flotation  geeu  nitrogen  cylinders  md 
replacing  each  cracked  inflation  head 
with  an  airworthy  inflation  head. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 
proposal  or  the  FAA's  determination  of 
the  cost  to  the  public.  The  FAA  has 
determined  that  air  safety  and  the 
public  interest  retjuire  the  adoption  of 
the  rule  as  proposed  except  for  minor 
editorial  changes. 

The  FAA  estimates  that  114 
helicopters  of  U.S.  registry  will  be 
affected  by  this  AD.  that  it  will  take 
approximately  4  work  hours  per 
helicopter  to  accomplish  the  required 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour  Required  parts 
will  cost  approximately  $2,138  per 
helicopter.  Based  on  these  figures,  the 
total  cost  impafit  of  the  AD  nn  U.S. 
operators  is  estimated  to  be  $271,092 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  (m  the  relationship  between 
the  national  Ciovernment  and  the  Stattvs, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  ( 1)  is  not  a 


"significant  regulatory  action"  under 
Executive  Order  12H66;  (2)  is  not  a 
'significant  rule"  under  DOT 
Regulatory  Polit  ies  and  Procedures  (44 
FK  1 1034,  February  26,  1979):  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  numlx^r  of  small  entities 
under  the  criteria  of  the  Regulatory' 
Flexibility  Art.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Do<  ket  at  the  location  provided  under 
the  caption  ADDRESSES 

List  of  Subjects  in  14  CFR  Fart  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  T  S  C.   106(g),  401i:).  44701. 

§39.13    [Anwnctod] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

AD  2000-10-05     Eurocopter  France: 

.Amendment  ;i3-11729  Du(  ket  No  99- 
.SVV-04-AU 

Appluabilitv:  Model  SE.3160,  SA  :U6B. 
SA  :U6C,  ,SA  319B,  SA330F,  SA330G. 
.SA330I.  SA34K;.  and  .SA342I  helu  opters 
with  f  rriHrgpnc  \  flotation  gnar  nitrogen 
cyliruier.  P/N  ARZ  74921.  with  inflation 
head,  part  number  (P/N)  74929.  that  has  no 
seri.d  number  (.S/N),  or  with  a  S/N  lower  than 
12()()(),  or  has  a  union  nul.  P'N  75441  or 
7.tH  14.  installed,  Lertificated  in  anv  i  ategorv 

Note  1:  This  .AU  applies  to  ea(  h  helicopter 
identified  in  the  pre<  eding  applu  ability 
provision,  regardless  dt  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  suh|e(  I  to  the  re()iiirenients  of  this 
.•\l).  For  helii  ijpters  that  h.ive  been  modified, 
altered,  or  repaireil  so  that  the  performani  e 
of  Ihe  re(|uirements  ot  this  AD  is  affei  ted.  the 
owiier'operator  must  reipiest  approval  for  an 
alternative  method  ot  (  ompliani  e  in 
aci  ordan(  e  with  paragraph  (d)  of  this  .M) 
The  re<)uest  should  iiii  lude  du  assessment  ol 
the  etfe(  t  of  the  nioditii  atioii,  alteration,  or 
repair  on  the  unsafe  (  oudition  addressed  bv 
this  .AD:  and.  if  the  unsafe  i  ondition  has  not 
btM'ii  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Cnmylmi)!  t'   Re<|uired  as  indii  ated.  unless 
previuuslv  aci  uinplished. 


1  o  prevent  an  einergeiK  \  flotation  gear 
nitrogen  i  \  linder  from  exploding  with 
resultant  high  veloc  itv  shrapnel,  which  i mild 
cause  airframe  damage  or  personal  iii|ar\  ,ind 
subsequent  loss  o|  i  onlrol  of  the  helu  opier. 
aci  omplish  the  following: 

la)  For  Model  .SK  31hO.  SA  :fl>iB,  SA.316C. 
SA  tl9B.  SA  t  lOK.  SA  HOt;.  or  SA  1301 
helu  opiers, 

(1)  .\l  the  ne\t  s(  heduled  einergeni  \ 
notation  gear  mainlenam  e  inspei  tioii  or  400 
hours  time-in-serMi  e  (TLS).  whichever  occurs 
first.  a(  (  onifilish  the  following 

III  Disi  harge  eat  h  emergeiu  v  flotation  gear 
nitrogen  (  \  linder  |(  ylinder)  in  aci  ordante 
with  the   'Discharge  Procedure  for  the 
7492Ui  (A'linder  '  in  Eunn  opter  Frani  e 
Servii  e  Bulletin  OS. 66.  Revision  3.  dated  May 
4,  1998  or  Eurocopter  France  Servn  e  Bulletin 
O.S  58.  Revision  3.  dated  May  4.  1998 

111)  Remove  the  inflation  head  and  degrease 
the  assembly 

(ill)  Perform  a  dye  penetrant  inspe(  tion  of 
eai  h  inflation  head  and  union  nul  on  each 
emergent  y  flotation  gear  nitrogen  cylinder. 

(2)  Thereafter,  conduct  a  dye  penetrant 
inspection  of  eai  h  inflation  head  and  union 
nut  on  each  (  ylmder  at  eai  h  scheduled 
emergency  Dotation  gear  maintenance 
inspection  or  at  intervals  of  not  more  than 
400  hours  TIS,  whichever  ot  curs  first. 

(h)  For  Model  SA34ir,  or  SA342) 
helicopters, 

(1)  .At  the  next  scheduled  emergency 
flotation  gear  maintenance  inspection  or  520 
hours  time-in-service,  whichever  occurs  first, 
at:complish  the  following: 

(i)  Discharge  each  emergency  flotation  gear 
nitrogen  cylinder  in  accordance  with  the 
"Discharge  Procedure  for  the  74921G 
Cylinder"  in  Eurocopter  France  Service 
Bulletin  05.19,  Revision  3.  dated  May  4, 
1998 

(ii)  Remove  the  inflation  head  and  degrea.se 
the  assembly 

(iii)  Perform  a  dye  penetrant  inspet:tion  of 
each  inflation  head  and  union  nul  on  each 
cylinder 

12)  Thereafter,  i  onduc  t  a  dye  penetrant 
inspection  of  each  inflation  head  and  union 
nut  on  each  c  ylinder  at  each  scheduled 
emergency  flotation  gear  maintenance 
inspet  tion  or  at  intervals  of  not  more  than 
520  hours  TIS.  whichever  of;curs  first 

(c)  Before  further  flight,  replace  each 
crai  ked  inflation  head,  P/N  74929,  with  an 
airworthy  inflation  head  having  S/N  12000  or 
higher 

Id)  .^n  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  at  ceptable  level  of  safety  may  be 
used  if  approved  bv  the  Manager,  Regulations 
(iroup.  Rolori  raft  Direc  torate,  V W 
(Iperalors  shall  submit  their  requests  through 
an  F.AA  Principal  Maintenanc:e  Inspector, 
who  may  cone  ur  or  t  omment  and  then  send 
It  to  the  Manager.  Regulations  Group 

Note  2:  Information  i  oncerning  the 
existence  of  approved  alternative  methods  of 
(  ompliance  with  this  AD.  if  any,  may  be 
obtained  from  the  Regulations  (iroup. 

(e)  Spec  lal  flight  permits  may  be  issued  in 
aci:ordan(  e  with  sec  tions  21.197  and  21.199 
of  the  Federal  .Aviation  Regulations  |14  CFR 
21.197  and  21  199)  to  operate  the  helu  opter 
to  a  lot  ation  where  the  requirements  o(  this 
,\D  can  be  accomplished. 
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If)  The  disi  harge  of  eat  h  cylinder  shall  be 
done  in  accordant  e  with  the  "Discharge 
Procedure  for  the  74921(;  (Minder"  in 
Eurocopter  France  Ser\  it  e  Bulletin  05.66. 
Revision  3.  dated  May  4,  1998:  Eurot  opter 
Frant:e  Servic:e  Bulletin  05  58.  Revision  3, 
dated  May  4.  1998:  or  Eurocopter  Frani  e 
Servii  e  Bulletin  05.19.  Revision  3.  dated  May 
4.  1998  This  int:orporatian  by  referenc;B  was 
approved  bv  Ihe  Direttor  of  the  Federal 
Register  in  at.cordance  with  5  L'.S.C.  552(a) 
and  1  CFK  part  51.  (Copies  may  be  obtained 
from  .•\merii:an  Eurocopter  Corporation.  2701 
Forum  Drive,  (Jrand  Prairie,  Texas  75053- 
4005,  telephone  (972)  641-3460.  fax  (972) 
641-3527.  Copies  mav  be  inspec:ted  at  the 
V\.\.  Office  of  the  Regional  Counsel. 
Southwest  Region,  2601  Meacham  Blvd., 
Room  663,  Fort  Worth,  Texas:  tir  at  the  Office 
of  the  Federal  Register,  800  North  Capitol 
Street.  NW..  suite  700,  Washington,  DC. 

(g)  This  amendment  becomes  effective  on 
luiie  29.  2000. 

Note  3:  The  subject  of  this  .AD  is  addressed 
in  Direction  Generale  De  L'.Aviation  Civile 
ADs  80-062-041(A)  R2,  80-063-030(A)  R2, 
and  80-061-028(.A)  R2.  ail  dated  )uly  15, 
1998. 

Issued  in  Fort  Worth.  Texas,  on  May  5, 
2000. 

Eric  Bries, 

Acting  Manager.  Rotorcraft  Directorate. 
Aircraft  Certification  Service. 

[FR  Doc.  00-12351  Filed  5-24-00:  8:45  am] 

BILUNG  CODE  4910-1 3-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39     - 

[Docket  No.  98-CE-112-AD;  Amendment 
39-11747;  AD9»-15-04  R1] 

RIN  2120-AA64 

Airworthiness  Directives;  The  New 
Piper  Aircraft,  Inc.,  Models  PA-46- 
31  OP  and  PA-46-350P  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  revises 
Airworthiness  Directive  (AD)  99-15-04, 
which  currently  requires  you  to 
calibrate,  inspect,  and  repair  or  replace 
portions  of  the  turbine  inlet  temperature 
system  on  all  The  New  Piper  Aircraft, 
Inc.  (New  Piper)  Models  PA-46-310P 
and  PA^6-350P  airplanes  (different 
actions  for  different  airplane  models). 
Information  reveals  that  the  AD  should 
not  apply  to  airplanes  where  the  factory' 
installed  turbine  inlet  temperature 
gauge  and  associated  probe  have  been 
replaced  through  supplemental  type 
certificate  (STC).  This  AD  retains  the 
actions  of  AD  99-15-04,  and  restricts 
the  applicability  accordingly.  The 


actions  specified  by  this  AD  are 
intended  to  prevent  improper  engine 
operation  caused  by  improperly 
calibrated  turbine  inlet  temperature 
indicators  or  defective  turbine  inlet 
temperature  probes,  which  could  result 
in  engine  damage/failure  with 
consequent  loss  of  control  of  the 
airplane. 

EFFECTIVE  DATE:  This  AD  becomes 
effective  on  July  28,  2000. 
ADDRESSES:  You  may  examine 
information  related  to  this  AD  at  FAA, 
Central  Region.  Office  of  the  Regional 
Counsel,  Attention:  Rules  Docket  No. 
98-CE-112-AD,  901  Locust,  Room  506. 
Kansas  City,  Missouri  64106. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Donald  J.  Young,  Aerospace  Engineer, 
FAA,  Atlanta  Aircraft  Certification 
Office,  One  Crown  Center,  1895  Phoenix 
Boulevard,  Suite  450,  Atlanta,  Georgia 
30349;  telephone:  (770)  703-6079; 
facsimile:  (770)  703-6097;  e-mail 
address:  "Donald.Young@faa.gov". 
SUPPLEMENTARY  INFORMATION: 

Events  Leading  to  the  Issuance  of  This 
AD 

Has  FAA  taken  any  action  to  this 
point?  Field  reports  that  indicated 
service  accuracy  problems  with  the 
existing  lurbine  inlet  temperature 
system  on  certain  New  Piper  Models 
PA-^6-310P  and  PA-46-350P  airplanes 
caused  FAA  to  issue  AD  99-15-04, 
Amendment  39-11223.  This  AD 
currently  requires  you  to  accomplish  the 
following: 

1.  Calibrate  the  turbine  inlet 
temperature  system  to  assure  the 

.  accuracy  of  the  existing  turbine  inlet 
temperature  indicator  and  wiring  on  all 
airplanes; 

2.  Repair  or  replace  any  turbine  inlet 
temperature  system  that  fails  the 
calibration  test  on  all  airplanes; 

3.  Repetitively  replace  the  turbine 
inlet  temperature  probe  on  the  Model 
PA-46-350P  airplanes;  and 

4.  Insert  a  copy  of  the  AD  into  the 
Pilot's  Operating  Handbook  (POH)  of 
certain  airplanes. 

Since  issuing  AD  99-15-04.  we  have 
received  information  to  show  that  the 
AD  should  not  apply  on  airplanes  where 
the  factory  installed  turbine  inlet 
temperature  gauge  and  associated  probe 
were  replaced  through  supplemental 
type  certificate  (STC). 

To  address  this  issue,  we  issued  a 
notice  of  proposed  rulemaking  (NPRM) 
to  revise  AD  99-15-04.  This  NPRM  was 
published  in  the  Federal  Register  on 
November  5,  1999  (64  FR  60383).  The 
NPRM  proposed  to  continue  to  require 
you  to  accomplish  all  the  actions  that 
AD  99-15-04  currently  requires.  Those 


airplanes  that  do  not  have  a  Lewis  or 
Transicoil  Turbine  Inlet  Temperature 
Gauge  and  associated  probe  installed, 
and  where  this  system  was  replaced  in 
accordance  with  an  STC,  would  be 
excluded  from  the  AD.  Relief  from  the 
AD  is  available  only  if  the  gauge  and 
probe  are  replaced  through  STC  and  not 
if  a  second  turbine  inlet  temperature 
gauge  was  installed  while  retaining  the 
Lewis  or  Transicoil  gauge  and  probe. 

IVas  the  public  invitea  to  comment  on 
the  NPRM?  The  FAA  invited  interested 
persons  to  participate  in  the  making  of 
the  amendment.  A  summary-  of  the 
comments  and  FAA's  responses  follows: 

Comment  Issue  No.  1:  Provide 
Justification  for  Indefinite  Life  of 
Probes  Installed  Through  STC 

What  is  the  commenter's  concern? 
One  commenter  requests  an  explanation 
on  how  FAA  determined  that  the 
turbine  inlet  temperature  gauge  and 
associated  probe  would  last  indefinitely 
if  installed  through  STC. 

What  is  FAA 's  response  to  the 
concern?  Our  intent  of  this  AD  is  not  to 
life  limit  the  turbine  inlet  temperature 
system.  We  are  issuing  the  AD  to  assure 
that  the  system  is  calibrated  correctly 
and  assure  that  certain  parts  of  this 
system  are  checked  and  replaced 
accordingly.  We  have  not  received  any 
service  history  or  other  evidence  of 
problems  with  those  systems  installed 
in  accordance  with  an  STC.  We  also 
have  not  received  any  evidence  of 
inadequate  maintenance  instructions  for 
any  system  installed  in  accordance  with 
an  STC.  If  an  unsafe  condition  develops 
on  airplanes  with  these  systems 
installed  per  STC,  we  vdll  issue  an  AD 
against  airplanes  with  that  specific 
configuration. 

We  are  not  changing  the  AD  as  a 
result  of  this  comment. 

Comment  Issue  No.  2:  Provide  Specific 
STC  Numbers  and  Holders 

What  are  the  commenter's  concerns'' 
One  commenter  requests  that  FAA 
include  a  list  of  STC  numbers  and 
holders  of  those  STC's  that  provide 
relief  from  this  AD.  This  commenter 
also  points  out  that  relief  should  also  be 
given  if  New  Piper  (the  manufacturer) 
develops  a  new  turbine  temperature 
inlet  system  since  we  are  allowing  relief 
for  anv  STC.  whether  currently- 
approved  or  approved  in  the  future. 

What  is  FAA 's  response  to  the 
concerns?  We  have  elected  not  to 
provide  a  list  of  STC's  that  provide 
relief  because  the  FAA  having  to  revise 
the  AD  every  time  a  new  STC  was 
developed  and  certificated  would  make 
tracking  of  this  AD  action  confusing  and 
impractical.  We  acknowledge  that  New 
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Piper  could  develop  a  system  that  could 
be  eligible  for  relief  from  the  actions  in 
this  AD.  In  this  case,  New  Piper  could 
request  an  alternative  method  of 
compliance  to  the  AD.  If  we  approve, 
then  New  Piper  could  include  a 
statement  in  the  maintenance 
instructions  that  installation  of  such  a 
system  is  considered  an  alternative 
method  of  compliance  to  the  AD  per  a 
specific  FAA  letter,  or  FAA  could  revise 
the  AD  to  exclude  such  systems. 

We  are  not  changing  the  AD  as  a 
result  of  this  comment. 

Comment  Issue  No.  3:  Include  Piper 
Service  Bulletin  No.  995A  in  the  AD 

What  is  the  commenter's  concern? 
One  commenter  requests  that  FAA 
reference  Piper  .Service  Bulletin  No. 
99.">A.  dated  April  26,  1996.  in  the  AD 

What  is  FA^A  s  response  to  the 
conrerri''' Piper  .Service  Bulletin  No. 
995A,  dated  April  26,  1996,  ccmtains 
information  related  to  the  subjeti  of  this 
AD.  However,  if  you  comply  with  this 
service  bulletin,  you  have  not 
accomplished  all  of  the  actions  required 
by  the  AD.  Therefore,  we  are  not 
mandating  compliance  with  the  service 
bulletin.  Instead  we  are  including  the 
following  statement  in  the  AD:  "Piper 
Service  Bulletin  995A.  dated  April  26. 
1996.  contains  information  related  to 
the  subject  matter  of  this  AD   ' 

The  FAA's  Determination 

What  is  FAA's  final  determination  on 
this  issue:'  After  careful  review  of  all 
available  information  related  to  the 
subject  presented  above,  we  have 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed  except  for  the 
following: 

— the  addition  of  the  statement  that 
Piper  Service  Bulletin  No.  99.SA 
contains  information  related  to  the 
subject  matter  of  this  AD;  and 
— minor  editorial  corrections. 
How  does  the  addition  and 
corrections  affect  the  AD''  We  have 
determined  that  the  addition  and  minor 
corrections  will  not  change  the  meaning 
of  the  AD  and  will  not  add  any 
additional  burden  upon  the  public  than 
was  already  proposed. 

Cost  Impact 

How  nianv  air[)lanes  does  this  AD 
impact''  We  estimate  that  this  AD  will 
affect  .S80  airplanes  in  the  I !  ,S  registry 


What  is  the  cost  impact  of  the  affected 
airplanes  on  the  I 'S  Register'  We 
estimate  4  workhours  per  airplane  to 
accomplish  the  calibration  at  an  average 
labor  rate  of  $60  an  hour.  Based  on  these 
figures,  we  estimate  the  cost  impact  of 
the  calibration  on  LIS.  operators  at 
$139,200,  or  $240  per  airplane 

We  estimate  1  workhour  per  airplane 
to  accomplish  the  initial  turbine  inlet 
temperature  probe  replacement  at  an 
average  labor  rate  of  $60  an  hour.  Parts 
cost  approximately  $518.  We  estimate 
the  cost  impac:t  of  the  replacement  on 
U.S.  operators  at  $335,240,  or  $578  per 
airplane. 

What  about  repetitive  actions^  These 
figures  only  take  into  account  the  initial 
replacement  and  do  not  take  into 
af:count  the  cost  of  subsequent 
repetitive  replacements.  We  have  no 
way  of  determining  the  number  of 
replacements  each  owner/operator  will 
incur  over  the  life  of  the  affe<:ted 
airplanes. 

What  IS  the  cost  impact  difference 
between  this  AD  and  AD  99-15-04?  The 
cost  impact  of  this  AD  is  the  same  as 
that  specified  in  AD  99-15-04  The  only 
difference  between  AD  99-15-04  and 
this  AD  is  the  exemption  of  certain 
airplanes  from  this  AD  if  a  certain 
turbine  inlet  temperature  gauge  and 
associated  probe  is  installed. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  .Slates,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
•  esponsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132 

The  FAA  has  determined  that  this 
action:  (1)  Is  not  a  "significant 
regulatory-  action"  under  Executive 
Ordt^r  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  1 1034.  February 
26.  19791;  and  (3)  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act   A  copy  of  the  final 
evaluation  prepared  for  this  actum  is 
contained  in  the  Rules   We  have  placed 
a  copy  of  the  final  regulatory  evaluation 
prepared  for  this  action  in  the  Rules 
Docket   You  may  obtain  a  copy  of  it  at 


the  Rules  Docket  at  the  location 
provided  under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  391  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  1'  S C    l()h[g).  4011.1,  44701. 
§39.13     [Amended] 

2  FAA  amends  Section  39.13  by 
removing  Airworthiness  Directive  (AD) 
99-15-04.  Amendment  39-11223  (64 
FR  37699.  |uly  13.  1999),  and  adding  a 
new  AD  to  read  as  follows: 

99-15-04  Rl     The  New  Piper  Aircraft,  Inc.: 

.Amendment  M^-WVAT.  Docket  N(i   '18- 
(■.K-U2-.AU;  Revises  AD  «»- 1.5-04. 
Amendment  39-11 22,'i 

(d)  What  airplanes  on'  affcrtt'd  by  f/iis  Aiy' 
This  .M)  applies  to  Models  PA-46-,nOP  and 
['.•\— 4f>-  l.SOH  airplaneN,  all  serial  numbers, 
tiiat  are 

1 1 1  C>rtifi(  aled  in  an\  i  ategorv.  and 

(21  Ktiiiipped  with  a  Lewis  or  Transii  oil 
Turbine  inlet  Temperature  (iauge  and 
asso(  idted  probe  installed   Relief  from  the 
.•\D  IS  available  onlv  if  the  gauge  and  probt> 
are  repla(  ed  through  .STC  and  not  if  a  se(  ond 
turbine  inlet  temperature  gauge  was  installed 
whnle  retaining  the  Lewis  or  Transit. oil  gauge 
and  prol»'. 

[h]  Who  must  comply  with  this  AD' 
Anvune  who  w  ishes  to  operate  an\  of  the 
at)o\e  airplanes  on  the  1 '  .S   Register  must 
1  omfilv  w  ith  this  .M) 

|i  1  What  pniblfm  doi-s  this  AP  address:' 
The  ai  lioiis  re(juired  in  this  .\D  are  intended 
to  delei  I  ,inA  I  orrei  I  improperK  (  alibraled 
turbine  inlet  temperature  mdi(.aIors  or 
detec  tive  turbine  inlet  temperature  probes 
This  (  ondition.  if  not  detec  ted  and  i  orrec  led. 
I  ould  result  in  improper  enj^ine  ojieration 
and  engine  damagetailure  with  i  onse<]uent 
loss  (it  (  iinlrol  of  the  airplane, 

111!  What  must  1  do  lo  address  this 
problem''  To  addres.s  this  problem,  you  must 
.!(  (  omplish  the  following  .u  tions: 
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(1)  For  the  Model  PA-46-310P  airplanes: 


Compliance  time 


Action 


in  accordance  with 


(i)  Within  the  next  100  hours  time-in-service 
(TIS)  after  August  31.  1999  (the  effective 
date  of  the  AD  99-15-04). 


(ii)  Pnor  to  further  flight  after  the  above  clean- 
ing, inspection,  and  calibration 


(iii)  Within  the  next  100  hours  TIS  after  August 
31,  1999  (the  effective  date  of  the  AD  99- 
15-04),  unless  the  applicable  Pilot's  Oper- 
ating Handtxxjk  (POH)  revision  is  incor- 
fxjrated  as  presented  in  paragraph  (f)  of  this 
AD 

(IV)  As  of  July  28,  2000  (the  effective  date  of 
this  AD) 


(A)  Perform  the  Turbine  Inlet  Temperature 
Gauge  and  Probe  Cleaning  and  Inspection. 

(B)  Accomplish  the  Turt)ine  Inlet  Temperature 
System  Calibration. 

Repair  or  replace  any  failed  parts  (the  turbine 
inlet  temperature  system  indicator  cannot 
be  calibrated  or  the  turbine  inlet  tempera- 
ture probe  fails  the  Inspection)  with  service- 
able parts  that  are  listed  in  paragraph  (e)  of 
this  AD. 

(A)  Incorporate  the  emergency  procedures 
presented  In  paragraph  (g)  of  this  AD  into 
the  POH 

(B)  This  may  be  accomplished  by  insertng  a 
copy  of  this  AD  into  the  POH 

Do  not  install  one  of  the  affected  Lewis  or 
Transicoll  turbine  inlet  temperature  gauges 
or  protjes  without  assuring  that  it  is  air- 
worthy and  properly  calibrated. 


The  PA-^6-310P/350P  Maintenance  Manual 

Chapter  77-20-00  (section  A(l|(d).  pages 

1  and  2) 
The  PA-46-310P/350P  Maintenance  Manual 

Chapter  77-20-00  (pages  3  and  4) 
Equipment  manufacturer  instructions  and  the 

applicable  maintenance  manual 


Not  applicable 


Use  the  procedures  located  in  the  previously 
referenced  maintenance  manual  sections 
and  pages 


(2)  For  the  Model  PA-46-350P  airplanes 


Compliance  time 


Action 


In  accordance  with 


(i)  Within  the  next  100  hours  TIS  after  August 
31,  1999  (the  eHective  date  of  AD  99-15-04) 


(ii)  Prior  to  further  flight  after  the  above  clean- 
ing, inspection,  and  calibration. 


(Ill)  Upon  accumulating  250  hours  TIS  on  the 
currently  installed  turbine  inlet  temperature 
probe  or  within  the  next  100  hours  TIS  after 
August  31,  1999  (the  effective  date  of  AD 
99-15-04),  whichever  occurs  later,  and 
thereafter  at  intervals  not  to  exceed  250 
hours  TIS 

(iv)  Within  the  nexl  100  hours  TIS  after  August 
31,  1999  (the  effective  date  of  the  AD  99- 
15-04),  unless  the  applicable  Pilot's  Oper- 
ating Handbook  (POH)  revision  is  incor- 
porated as  presented  in  paragraph  (f)  of  this 
AD 

(v)  As  of  July  28,  2000  (the  effective  date  of 
this  AD) 


(A)   Perform  the  Turbine   Inlet   Temperature 
Gauge  and  Probe  Cleaning  and  Inspection. 


(B)  Accomplish  the  Turbine  Inlet  Temperature 
System  Calibration. 


Repair  or  replace  any  failed  parts  (the  turbine 
inlet  temperature  system  indicator  cannot 
be  calibrated  or  the  tufbine  inlet  tempera- 
ture prot)e  fails  the  inspection)  with  service- 
able parts  that  are  listed  in  paragraph  (e)  of 
this  AD. 

Replace  the  turbine  inlet  temperature  probe 
with  a  new  part  number  481-389  or  481- 
392  probe. 


(A)  Incorporate  the  emergency  procedures 
presented  in  paragraph  (g)  of  this  AD  into 
the  POH. 

(B)  This  may  tje  accomplished  by  inserting  a 
copy  of  this  AD  into  the  POH. 

Do  not  install  one  of  the  affected  Lewis  or 
Transicoil  turbine  inlet  temperature  gauges 
or  probes  without  assuring  that  it  is  air- 
worthy and  property  calibrated. 


For  senal  numbers  4622001  through  4622200 
and  4636001  through  4636020.  utilize  the 
PA-46-350P  Maintenance  Manual,  Chapter 
77-20-00  (section  1.C,  page  1) 

For  all  serial  numbers  beginning  with 
4636021.  utilize  the  PA-46-350P  Mainte- 
nance Manual,  Chapter  77-20-00  (section 
1.C,  page  1). 

For  senal  numbers  4622001  through  4622200 
and  4636001  through  4636020,  utilize  ttie 
PA-46-350P  Maintenance  Manual,  Chapter 
77-20-00  (section  1.1,  pages  4  through  7) 

For  all  senal  numt)ers  beginning  with 
4636021 ,  calibration  is  not  required. 

Equipment  manufacturer  instructions  arnj  the 
applicable  maintenance  manual 


Equipment  manufacturer  instructions  and  the 
applicable  maintenance  manual 


Not  applicable. 


Use  the  procedures  located  in  the  previously 
referenced  maintenarwe  manual  sections 
and  pages. 


(3)  Operators  of  the  Model  PA^6-350P 
airplanes  with  over  1.50  hours  TIS  on  the 
(  urrently  installed  turbine  inlet  temperature 
nrot)e  will  have  to  rejilace  the  probe  as 


required  in  paragraph  (d)(2)(iii)  of  this  AD.  Ii 
this  case,  the  operator  may  want  to 
acromplish  the  replacement  prior  to  the 
Turbine  Inlet  Temperature  Gauge  and  Probe 


Cleaning  and  Inspection,  and  Turbine  Inlet 
Temperature  .System  Calibration 


17 I I     D. 
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(h)  What  iirf  the  part  numhtrs  of  the  replacement  parts  referenced  in  paragraph  Idll.'illiil  of  this  AD? 


Equipment  name  and  manulaclurer 


Part  No 


(1)  Lewis  Turbine  Inlet  Temperature  Analog  Indicator 

(2)  Lewis  TurtNne  Inlet  Temperature  Digital  Indicator 


(3)  Lewis  TurtMne  Inlet  Temperature  Probe 


471-008  This  IS  the  only  indicator  that  has  a  zero  adjustment  screw 
548-811    Since  this  indicator  does  not  have  a  zero  adjustment  screw, 

you  must  retum  it  to  the  tactory  tor  adjustment  or  replacement. 
471-009  for  the  Model  PA-46-310P  airplanes  and  481-389  or  481- 

392  for  the  Model  PA-46-350P  airplanes 


(f)  What  are  the  P()H  revisions  that  can  he  incorporated  instead  of  the  emenfenrv  pnx-edures  that  this  AD  requires' 
(1)  For  operators  of  tht*  Model  PA-4t>-n()P  airplanes 


POH 

Revtsion/date                                                                     Affected  senal  numbers 

VB-1200    

16/March  19,  1999     46-8408001    throuah   46-8608067   and   4608001    throuah 

VB-»1300  

4608007 
13/February  25,  1999  4608008  through  4608140 

(2)  For  operators  of  the  Model  PA-4S-3SOP  airplanes: 


POH 


Revision/date 


Affected  senal  numbers 


VB-1332  

VB-1609   

VB-1602    

VB-1446  New/December  3   1997 

VB-1710   New/February  23.  1999 


16/November  14    1997      4622001  through  4622200 

1/November  21,  1997  463001  through  4636020 

1/November  28,  1997  4636021  through  4636131 

4636132  through  4636195 

All  senal  numbers  beginning  with  4636196 


in)  What  (ire  ihr  i'niiT)iriuv  pnn  rilures 
reterenred  in  /lumyrop/is  Idll  I II ml  mid 
Idll2llivh,l  this  AD' 

ID  For  Model  P,-\-4(>-  tiol'  .tirpianes: 

(i)  If  the  turliine  inlet  teiiipernliire 
indication  fails  during  takeoff,  (  linih. 
descent,  or  landing,  niainlain  Fl  'I.L  KICK 
mixture  to  assure  adequate  fuel  flow  for 
engine  cooling 

(iil  If  the  turbine  inlet  ti-niperalure 
indication  fails  after  cruise  power  has  been 
set,  maintain  cruise  power  setting  and  lean 
to  fi  gallons  per  hour  (OPUl  fuel  flow  above 
that  specified  in  the  Power  ,Selling  Fable  in 
.Section  .=S  of  the  ,^FM/P()H  ContmualU 
monitor  engine  (  vlinder  heaii  and  oil 
temperatures  to  avoid  e\(  eediiig  leniperature 
limits 

(2)  For  Model  PA^fV-:t,5()P  airplanes: 

(i)  If  the  turbine  inlet  temperature 
indication  fails  during  takeoff,  climb,  desi  ent 
or  landing,  set  power  per  the  POH  Se(  tion  '^ 
Power  Setting  Table  and  then  lean  lo  the 
approximate  POH  Power  ,Setting  Table  fuel 
flow  plus  4  OPH 

(ii)  If  the  turbine  inlet  temperature 
indicati<m  fails  after  cruise  power  has  been 
set.  maintain  the  power  setting  and  iik  rease 
indicated  fuel  flow  by  1  (iPH  (iontinuallv 
monitor  engine  (  ylinder  head  .iiul  ml 
temperatures  lo  avoid  exi  eeding  leniperature 
limits 

(h)  Did  I'hf  .Vcrt  I'iper  Am  ratt.  Im 
develop  service  information  related  to  thfs 
subject'  Piper  Servii  e  HuUetm  W.'>,-\,  dated 
April  2f),  14<H>,  (onlains  infornialion  that 
related  to  the  subjei  t  matter  ot  this  ,-\I) 
However,  if  vou  i  onipU  with  Ibis  service 
bulletin,  vou  h.ive  not  ,ii  c()in|ibsheil  ,ill  of 


the  ai  lions  required  In  the  .M)   Therefore,  we 
are  not  mandating  i  ompliani  e  with  the 
servK  e  bulletin 

(i)  (.'on  the  pilot  ai  i  omplish  the  action' 
.Anyone  who  holds  at  least  a  private  pilot 
I  ertibcate,  as  authorized  by  sec  tion  4.)  7  of 
the  Federal  .Aviation  Regulations  (14  CFR 
4)  7|,  niav  insert  a  copy  of  this  AU  into  the 
POH,  as  required  by  this  AD  You  must  make 
an  entry  into  the  aircraft  rei  ords  that  shows 
(  onipliani  e  with  this  AD.  in  accordance  with 
se(  tion  4  t  M  of  the  Federal  Aviation 
Regulations  (14  CFR  A:\M] 

(|)  Can  I  comply  w/f/i  this  AD  in  anv  other 
wav'  You  may  use  an  alternative  method  of 
(  ompliance  or  adjust  the  i  onipliance  time  if 

(1  )(i)  Your  alternative  method  of 
compliaiK  e  provides  an  eipiivalent  level  of 
safety:  and 

(ill  The  Manager,  ,'\tlanta  .Aircraft 
Certification  Office  (ACO),  apprt)ves  your 
alternative   .Submit  your  request  through  an 
^,^.^  Pmn  ipal  Maintenance  Inspei  tor.  who 
may  add  i  omments  and  then  send  it  to  the 
M.inager,  .Mlanta  ACi) 

(2)  Alternative  methods  ot  (  ornpliani  e 
approved  in  a(  i  ordance  with  AU  99-15-04 
are  approved  as  altern-itive  methods  of 
(  ompliaiu  e  for  this  .M) 

Note:  Ibis  A[)  applies  to  eai  li  airplane 
identified  m  paragraph  (a)  of  this  AU. 
regardless  of  whether  it  has  been  modified, 
altered,  or  repaired  m  the  area  sub|ei  t  to  the 
re(|uireinents  of  this  .M)   For  airplanes  that 
b.ive  been  modified,  altered,  or  repaired  so 
that  the  performaiK  e  of  the  requirements  of 
Ibis  ,\I)  IS  alfec  ted.  the  owner  operator  must 
request  ,i[)[iro\al  lor  .in  alternative  tnelhod  of 


compliance  in  accordanc  e  with  paragraph  (|) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  .M):  and.  if  vou  have  not 
eliminated  the  unsafe  condition,  specific 
actions  you  propose  to  address  it. 

(k)  Where  can  I  get  information  about  anv 
alreadv-appnned  alternative  methods  of 
((impliance'  Contmt  Donald  Young. 
Aerospace  Engineer.  .Atlanta  Aircraft 
C^ertificatioii  Office.  One  Crown  Onter.  1895 
Phoenix  Boulevard.  .Suite  450.  Atlanta, 
(rt^orgia  .10349;  telephone   (770)  70.3-6079; 
fai  simile:  (770)  703-6097;  e-mail  address: 
"Donald  Youngdfaa  gov" 

(1)  liTiof  ;//  need  to  fly  the  aircraft  to 
another  location  to  compiv  ^'ith  this  AD'  The 
FAA  can  issue  a  special  flight  permit  under 
§«(21  197  and  21  199  of  the  Federal  Aviation 
Regulations  (14  CFR  21.197  and  21.199)  to 
operate  your  aircraft  to  a  location  where  you 
c  an  accomplish  the  requirements  of  this  AD. 

(m)  Does  this  AD  action  affect  anv  existing 
.4/>rjrf;on.s^This  amendment  revises  AD  99- 
15-04.  Amendment  39-11223. 

(n)  When  does  this  amendment  become 
effective'  This  amendment  beccmies  effective 
on  July  28.  2000 

Issued  in  Kansas  City.  Missouri,  on  May 
17,2000 

Michael  Gallagher. 

Manager.  Small  Airplane  Direc^torate,  Aircraft 
Certification  Senice. 

|FR  Doc    00-13083  Filed  5-24-00;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Pari  71 

[Airspace  Docket  No.  2000-ASW-10] 

Revision  of  Class  0  Airspace, 
Alexandria  England  AFB,  LA; 
Revocation  of  Class  D  Airspace, 
Alexandria  Esler  Regional  Airport,  1^; 
and  Revision  of  Class  E  Airspace, 
Alexancbla,  i-A 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Direct  final  rule;  confirmation  of 
effective  date. 

SUMMARY:  This  notice  confirms  the 
effective  date  of  a  direct  finjil  rule  which 
revises  Class  D  Airspace  at  Alexandria 
England  AFB,  LA;  revokes  Class  D 
Airspace  at  Alexandria  Esler  Regional 
Airport,  LA;  and  revises  Class  E 
Airspace  at  Alexandria,  LA. 

EFFECTIVE  DATE:  The  direct  final  rule 
published  at  65  FR  15860  is  effective 
0901  UTC,  August  10.  2000. 

FOR  FURTHER  INFORMATION  CONTACT: 

Donald  J.  Day,  Airspace  Branch,  Air 
Traffic  Division,  Southwest  Region, 
Federal  Aviation  Administration.  Fort 
Worth,  TX  76193-0520,  telephone;  817- 
222-5593. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
published  this  direct  final  rule  with  a 
request  for  comments  in  the  Federal 
Register  on  March  24,  2000,  {65  FR 
15860).  The  FAA  uses  the  direct  final 
rulemaking  procediu-e  for  a 
noncontroversial  rule  where  the  FAA 
believes  that  there  will  be  no  adverse 
public  comment.  This  direct  final  rule 
advised  the  public  that  no  adverse 
comments  were  anticipated,  and  that 
unless  a  written  adverse  comment,  or  a 
written  notice  of  intent  to  submit  such 
an  adverse  comment,  were  received 
within  the  comment  period,  the 
regulation  would  become  effective  on 
August  10,  2000.  No  adverse  comments 
were  received,  and,  thus,  this  action 
confirms  that  this  direct  final  rule  will 
be  effective  on  that  date. 

Issued  in  Fort  Worth.  TX.  on  May  16.  2000. 
JoEllen  Casilio, 

Assistant  Manager.  Air  Traffic  Division, 

Southwest  Region. 

[FR  Doc.  00-13176  Filed  5-24-00;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  99-AEA-07] 

Establishment  of  Class  D  Airspace; 
Salisbury.  MD 

AGENCY:  Federal  Aviation 
Administration  (FAA)  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  action  establishes  Class 
D  airspace  area  at  Salisbury,  MD.  The 
commissioning  of  a  new  Air  Traffic 
Control  Tower  (ATCT)  at  the  Salisbury- 
Ocean  City,  Wicomico  Regional  Airport 
(SBY)  has  made  this  proposal  necessary. 
Controlled  airspace  extending  upward 
from  the  surface  to  2,500  feet  Above 
Ground  Level  (AGL)  is  needed  to 
accommodate  Instrument  Flight  Rules 
(IFR)  operations  to  the  airport. 
EFFECTIVE  DATE:  0901  UTC,  13  July  2000. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Francis  Jordan,  Airspace  Specialist. 
Airspace  Branch,  AEA-520,  Air  Traffic 
Division.  Eastern  Region,  Federal 
Aviation  Administration,  Federal 
Building  #111,  John  F.  Kennedy 
International  Airport,  Jamaica,  New 
York  11430,  telephone;  (718)  553-4521. 
SUPPLEMENTARY  INFORMATION: 

History 

On  June  7,  1999,  a  notice  proposing 
to  amend  Part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  to  establish 
Class  D  airspace  at  Salisbury,  MD  was 
published  in  the  Federal  Register  (64 
FR  3025^30260).  A  new  Air  Traffic 
Control  Tower  (ATCT)  made  this  action 
necessary.  Controlled  airspace 
extending  upward  to  2,500  feet  above 
Groimd  Level  (AGL)  is  needed  to 
contain  IFR  operations  in  controlled 
airspace  diu"ing  portions  of  the  terminal 
operation  and  while  transitioning 
between  the  en-route  and  terminal 
environments.  The  notice  proposed  to 
designate  the  entire  Class  E  airspace  that 
is  now  in  existence  to  Class  D  airspace. 
Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
Comments  to  the  proposal  were 
received  which  labeled  the  proposed 
Class  D  airspace  excessive  when  it 
includes  all  of  the  Class  E  airspace 
assigned  to  Salisbury  Airport  area.  After 
further  review  the  airspace  area  is 
amended  so  that  the  established  Class  D 
airspace  is  only  the  cirea  within  a  6.6 
mile  radius  of  the  airport. 


The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83. 

Class  D  airspace  areas  designations  for 
airspace  extending  upward  from  the 
surface  to  a  specified  level  eire 
published  in  paragraph  5000  of  FAA 
Order  7400.9F,  dated  September  10, 
1999,  and  effective  September  16,  1999, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  D  designation  listed 
in  this  document  will  be  published 
subsequently  in  the  Order. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  establishes  Class  D  airspace  at 
Salisbury,  MD  extending  upward  from 
the  surface  to  2,500  feet  AGL. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation — (1) 
Is  not  a  "significant  regulatory'  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatorv  Policies  and  Procedures  (44 
FR  11034;  February-  26.  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation  it 
is  certified  that  this  rule  will  not  have 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory- 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows; 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  L'  S.C  106(g).  40103.  4011 3 
40120:  EO  10854.  24  FR  9565.  3  CFR.  1959- 
1963  Comp..  p.  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400. 9F.  Airspace 
Designations  and  Reporting  Points, 
dated  September  10.  1999,  and  effective 
September  16.  1999,  is  amended  as 
follows: 
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Paragraph  5000  Class  D  airsparf  area 
consisting  of  spf^cifipd  airspace  within  which 
all  iiin:raft  operators  are  subject  to  openitmg 
rules  and  equipment  requirements  of  Part  91 
of  the  Federal  Aviation  Regulation 

AEA  MD  D  Salisbury.  MD  (Uriginall 

Salisbury -Ocean  (,';fv,  IV'/rom/ru  Coiinlv 
Regional  Airport.  MP 

(Lat   3820  2fi  N/lting   m;i()62  W) 
Salisbury  VOKTAC 

(Ut    1820  70  N/long   7.S30M  W] 

That  tiirspace  Hxteiuling  upward  trorti  the 
surfacH  to  an  iru  hiding  2.500  fwnl  MSL 
within  a  fi.fi  mile  radius  of  thie  .Salisbury 
Wicomico  fiountv  Regional  Airport   This 
(llass  D  airspai  e  area  is  effective  during 
spei:ifi(  dates  and  times  established  in 
advance  bv  a  Notu  e  to  Airmen    I'he  effective 
date  and  time  will  thereafter  be  (  (intinuouslv 
published  in  the  .Airport  Kai  liily  Direi  tory 


l.ssued  in  lamaica.  New  York  oii  .May  '). 
2000 

Franklin  D.  Hatfield. 

Manager.  Air  Trxiffu  Division.  Eastern  Region 
IFR  [)o(    00-1  117)  Klled -24-00.  HA'>  am] 
BILLING  CODE  4910-13-M 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart71 

[Alrspaca  Docket  No.  2000-ASW-08] 

Revision  of  Class  E  Airspace;  Waco, 
TX 

AGENCY:  Fedoral  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Direct  final  rulf;  confirmation  of 
effective  date. 


SUMMARY:  This  notice  confirms  the 
effective  date  of  a  direct  final  rule  which 
revises  Class  E  airspace  at  Waco,  TX 
EFFECTIVE  DATE:  The  direct  final  rule 
published  at  65  FR  14856  is  effective 
0901  UTC,  August  10,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  J.  Day,  Airspace  Branch.  Air 
Traffic  Division,  Southwest  Region, 
Federal  Aviation  Administration,  Fort 
Worth.  TX  76193-0520.  telephone:  H17- 
222-5593. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
published  this  direct  final  rule  with  a 
request  for  comments  in  the  Federal 
Register  on  March  20,  2000,  (65  FR 
14856),  The  FAA  uses  the  direct  final 
rulemaking  procedure  for  a 
noncontroversial  rule  where  the  FAA 
believes  that  there  will  be  no  adverse 
public  comment  This  direct  final  rule 
advised  that  public  that  no  adverse 
comments  were  anticipated,  and  that 
unless  a  written  adverse  comment,  or  a 


wrritten  notice  of  intent  to  submit  such 
an  adverse  comment,  were  received 
within  the  comment  period,  the 
regulation  would  become  effective  on 
August  10,  2000.  No  adverse  comments 
were  received,  and,  thus,  this  action 
confirms  that  this  direct  final  rule  will 
be  effective  on  that  date. 

issued  in  Fort  Worth.  TX.  on  May  16.  2000 
loEllen  Casilio, 

Assistant  .Manager.  Air  Traffic  Division. 
Southwest  Region 

[FK  Doi    0O-H178  Filed  S-24-00;  8  4S  ami 
BILUNQ  COOC  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart71 

[Airspace  Docket  No.  2000-ASW-09] 

Revision  of  Class  E  Airspace;  Fort 
Stockton,  TX 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Direct  final  rule;  confirmation  of 
effective  date 

SUMMARY:  This  notice  cimfirms  the 
effective  date  of  a  direct  final  rule  which 
revises  f^lass  E  airspace  at  Fort  Stockton, 
TX. 

EFFECTIVE  DATE:  The  direct  final  rule 
published  at  65  FR  14855  is  effective 
0901  UTC;,  August  10,  2000. 

FOR  FURTHER  INFORMATION  CONTACT: 

Donald  J  Day,  Airspace  Branch,  Air 
Traffic  Division,  Southwest  Region, 
Federal  Aviation  Administration,  Fort 
Worth,  TX  76193-0520,  telephone;  817- 
222-5593. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
published  this  direct  final  rule  with  a 
request  for  comments  in  the  Federal 
Register  on  March  20.  2000,  (65  FR 
14855)  The  FAA  uses  the  direct  final 
rulemaking  procedure  for  a 
noncontroversial  rule  where  the  FAA 
believes  that  there  will  be  no  adverse 
public  comment.  This  direct  final  rule 
advised  the  public  that  no  adverse 
comments  were  anticipated,  and  that 
unless  a  written  adverse  comment,  or  a 
written  notice  of  intent  to  submit  such 
an  adverse  comment,  were  received 
within  the  comment  period,  the 
regulation  would  become  effective  on 
August  10,  2000.  No  adverse  comments 
were  received,  and,  thus,  this  action 
confirms  that  this  direct  final  rule  will 
be  efff'ctive  on  that  date. 


Lssued  in  Fort  Worth,  TX,  on  May  16,  2000. 
loEllen  Casilio. 

Assistant  Manager.  Air  Traffic  Division. 
Southwest  Region 

[FR  Do(    00-i;n77  Filed  .S-24-00;  8:45  am] 
BILLING  CODE  4910-13-M 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart71 

[Airspace  Docket  No.  OO-ANM-01] 

Revision  of  Class  E  Airspace, 
Englewood,  CO 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  action  amends  the 
Englewood.  CO,  Class  E  airspace  to 
accommodate  the  revision  of  a  Standard 
Instrument  Approach  Procedure  (SIAP) 
at  the  Centennial  Airport,  Englewood, 
CO. 

EFFECTIVE  DATE:  0901  UTC,  August  10, 
2000. 

FOR  FURTHER  INFORMATION  CONTACT: 

Brian  Durham,  ANM-520.7,  Federal 
Aviation  Administration.  Docket  No. 
OO-ANM-01,  1601  Lind  Avenue  SW. 
Renton,  Washington  98055^056: 
telephone  number;  (425)  227-2527. 
SUPPLEMENTARY  INFORMATION: 

History 

On  Ianuar>'  24,  2000.  the  FAA 
proposed  to  amend  Title  14  Code  of 
Federal  Regulations,  part  71  (14  CFR 
part  71)  by  revising  a  Class  E  airspace 
extension  at  Englewood,  CO,  in  order  to 
accommodate  a  revised  SIAP  to  the 
Centennial  Airport.  Englewood.  CO. 
This  amendment  provides  a  small 
amount  of  additional  Class  E4  airspace 
at  Englewood.  CO,  to  meet  current 
criteria  standards  associated  with  the 
SIAP.  The  FAA  establishes  Class  E 
airspace  where  necessary  to  contain 
aircraft  transitioning  between  the 
terminal  and  en  route  enivomments. 
The  intended  effect  of  this  proposal  is 
designed  to  provide  for  the  safe  and 
efficient  use  of  the  navigable  airspace. 
This  rule  promotes  safe  flight  operations 
under  Instrument  Flight  Rules  (IFR)  at 
the  Centennial  Airport  and  between  the 
terminal  and  en  route  transition  stages. 

The  area  will  be  depicted  on 
aeronautical  charts  for  pilot  reference. 
The  coordinates  for  this  airspace  docket 
are  based  on  North  American  Datum  83. 
Class  E  airspace  areas  designated  as  an 
extension  to  a  Class  D  airspace  area,  are 
published  in  paragraph  6004.  of  FAA 
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Order  7400.9G  dated  September  1,  1999. 
and  effective  September  16,1999,  which 
is  incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  will  be 
published  subsequently  in  the  Order. 

The  Rule 

This  amendment  to  Title  14  Code  of 
Federal  Regulations,  part  71  (14  CFR 
part  71)  revise  Class  E  airspace 
extension  at  Englewood,  CO,  in  order  to 
accommodate  a  revised  SIAP  to  the 
Centennial  Airport,  Englewood,  CO. 
This  Eunendment  provides  a  small 
amount  of  additional  Class  E4  airspace 
at  Englewood,  CO,  to  meet  current 
criteria  standards  associated  with  the 
SIAP.  The  FAA  establishes  Class  E 
airspace  where  necessary  to  contain 
aircraft  transitioning  between  the 
terminal  and  en  route  environments. 
This  rule  is  designed  to  provide  for  the 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  under  Instrument  Flight 
Rules  (IFR)  at  the  Centennial  Airport 
and  between  the  terminal  and  en  route 
transition  stages. 

The  area  will  be  depicted  on 
aeronautical  charts  for  pilot  reference. 
The  coordinates  for  this  airspace  docket 
are  based  on  North  American  Datum  83. 
Class  E  airspace  areas  designated  as  an 
extension  to  a  Class  D  airspace  area,  are 
published  Paragraph  6004,  of  FAA 
Order  7400.9G  dated  September  1,  1999, 
and  effective  September  16,  1999,  which 
is  incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  will  be 
published  subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore:  (1)  Is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regxilatory  Eviduation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subiects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 


Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9G,  Airspace 
Designations  and  Reporting  Points, 
dated  September  1,  1999,  and  effective 
September  16,  1999,  is  amended  as 
follows: 

Paragraph  6004  Class  E  airspace  areas 
designated  as  an  extension  to  a  Class  D 
airspace  area. 


ANM  CO  E5     Englewood,  CO  [Revised] 

Centennial  Airport.  CO 

(Lat.  39°34'13"N.  long.  104''50'58"  W) 

That  airspace  extending  upward  from  the 
surface  within  3.2-mile  radius  each  side  of 
the  178°  bearing  from  the  Centennial  Airport 
extending  from  the  4.4-mile  radius  to  14.1 
miles  south  of  the  airport,  and  within  2.1 
miles  each  side  of  the  109°  bearing  from  the 
Centennial  Airport  extending  from  the  4.4- 
mile  radius  to  5.5  miles  southeast  of  the 
airport.  This  Class  E  airspace  area  is  effective 
during  the  specific  dates  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  dates  and  times  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 
***** 

Issued  in  Seattle.  Washington,  DC  on  May 
12,  2000. 
Daniel  A.  Boyle, 

Acting  Manager,  Air  Traffic  Division, 
Northwest  Mountain  Region. 
[FR  Doc.  00-13174  Filed  5-24-00;  8:45  am] 

HLUNO  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Parts  91,  93, 121  and  135 

[Docket  No.  FAA-1 999-5926;  Antendment 
Nos.  91-263,  93-80, 121-274  and  135-75] 

RIN2120-AG74 

Modification  of  the  Dimensions  of  the 
Grand  Canyon  National  Park  Special 
Right  Rules  Area  and  Flight  Free 
Zones;  Correction 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule;  correction. 

SUMMARY:  This  document  contains  a 
correction  to  the  final  rule,  published  in 
the  Federal  Register  on  April  4.  2000 
(65  FR  17736).  That  final  rule  amends 
special  operating  ndes  and  airspace  for 
those  persons  operating  aircraft  in  the 
area  designated  as  the  Grand  Canyon 
National  Park  Special  Flight  Rules  Area 
(SFRA).  That  rule  assists  the  National 
Park  Service  in  fulfilling  the  statutory 
memdate  of  substantial  restoration  of  the 
natural  quiet  and  experience  of  the  park. 
DATES:  This  correction  is  effective 
December  1,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kevin  C.  Willis.  (202)  267-6741. 

Correction  of  Publication 

In  final  rule  FR  Doc.  00-7950. 
beginning  on  page  17736  in  the  Federal 
Register  issue  of  April  4,  2000,  make  the 
following  correction: 

1.  On  page  17736,  in  column  1.  in  the 
heading  section,  begiiuiing  on  line  4. 
correct  "Amendment  No.  93-80"  to  read 
"Amendment  Nos.  91-263,  93-80.  121- 
274  and  135-75". 

Issued  in  Washington,  DC  on  May  15, 
2000. 
Donald  P.  Byrne, 

Assistant  Chief  Counsel.  Regulations 

Division. 

[FR  Doc.  00-12819  Filed  5-24-00;  8:45  am) 

BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  129 

Changes  to  the  International  Aviation 
Safety  Assessment  (lASA)  Program 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Policy  statement. 

SUMMARY:  This  notice  describes  recent 
policy  changes  to  the  FAA's 
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International  Aviation  Safoty 
Assessment  (lASA)  program,  which 
involves  assessing  whether  another 
country's  oversight  of  its  air  carriers  that 
operate,  or  seek  to  operate,  into  the 
United  States  complies  with  minimum 
international  standards  for  aviation 
safety.  The  FAA  is  malting  these 
changes  as  it  commences  a  new  phase 
of  the  lASA  program  following  the 
completion  of  initial  determinations  on 
the  safety  oversight  exercised  by 
virtually  all  countries  whose  air  carriers 
operate,  or  have  applied  to  operate,  to 
the  United  States.  This  notice  modifies 
the  LASA  policies  previously  announced 
by  the  FAA. 

DATES:  This  policy  modification  is 
effective  May  25.  2000.  Comments  on 
this  policy  may  be  directed  to  the 
address  below. 

ADDRESSES:  Send  comments  to  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  800  Independence 
Avenue,  SW.  Washington,  DC  20591. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr 
Lynn  Jensen,  International  Liaison  Staff. 
AFS-50,  Flight  Standards  Service. 
Federal  Aviation  Administration.  800 
Independence  Avenue,  SW, 
Washington,  DC  20591:  (202)  267-3719. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  policy  announced  at  57  FR 
38342,  August  24.  1992,  described  how 
the  FAA  would  assess  whether  a  foreign 
civil  aviation  authoritv  (CAA)  complied 
with  the  minimum  international 
standards  for  aviation  safety  oversight 
established  by  the  International  Civil 
Aviation  Organization  (ICAO).  In 
obtaining  information  relevant  to  its 
assessment,  the  FAA  meets  with  the 
foreign  (lAA  respcmsible  for  providing 
the  safety  oversight  to  its  carriers, 
reviews  pertinent  records  and  meets 
with  officials  of  the  subject  foreign  air 
carriers  The  FAA  then  analyzes  the 
collected  information  to  determine 
whether  the  CAA  complies  with  ICAO 
standards  regarding  the  oversight 
provided  to  the  air  carriers  under  its 
authority  This  determination  is  part  of 
the  basis  for  FAA  recommended  courses 
of  action  to  the  Department  of 
Transportation  on  the  initiation, 
continuation,  or  expansion  of  air  service 
to  the  United  States  by  the  carriers 
overseen  by  that  CAA.  The  lASA 
[irogram  applit's  to  all  fortMgn  tiountries 
with  air  carrif^rs  proposing  or  have 
existing  air  service  to  the  United  States 
under  an  eccmomic:  authoritv  issued  by 
the  Department 

The  policy  announced  at  59  FR 
46332.  .September  H.  1994,  c:oncerned 
the  FAA's  decision  to  publiclv  disclose 


the  results  of  FAA  assessments.  In 
(:onne<:tion  with  the  public  disclosure 
policy,  the  FAA  established  three 
categories  of  ratings  for  countries  to 
signify  the  status  of  a  CAA's  compliance 
with  minimum  international  safety 
standards:  Category  I  (Acceptable), 
(Category  II  (Conditional),  and  Category 
III  (Unacceptable).  Category*  II  or  III 
apply  to  countries  whose  CAAs  are 
found  not  to  be  providing  safety 
oversight  in  compliance  with  the 
minimum  international  standards 
established  by  ICAO.  The  FAA  normally 
places  a  country  in  Category'  II  if  one  of 
its  carriers  provided  air  service  to  the 
United  States  at  the  time  of  the  FAA 
assessment.  The  FAA  places  a  country 
in  Category  III  if  none  of  its  carriers 
provided  air  service  to  the  United  States 
at  the  time  of  the  FAA  assessment. 
Carriers  from  Category  II  countries  are 
permitted  to  maintain,  but  not  expand, 
current  levels  of  service  under 
heightened  FAA  surveillance.  Carriers 
from  Category  III  countries  are  not 
permitted  to  commence  service  to  the 
United  States. 

Program  and  Public  Disclosure  Changes 

Sources  of  Information  on  Safety 
CXersigbt 

The  FAA  has  a  continuing  obligation 
to  ensure  that  CAAs  comply  with 
minimum  international  standards  for 
safety  oversight.  In  collecting 
information  to  support  its  assessment 
findings,  the  FAA  will  continue  to  rely, 
when  necessary,  on  meetings  with  CAA 
and  airline  officials  and  reviewing 
pertinent  documents  The  FAA  also  will 
make  use  of  other  sourf:es  of 
informatiim  on  (iAA  compliance  with 
minimum  international  standards  for 
safety  oversight.  These  sources  may 
include  other  qualified  entities  (eg  .  the 
Kuropean  loint  Aviation  Authorities  or 
ICAO)  considered  reliable  by  the  FAA. 

(iutcfionzation  of  Results  of  FAA 
Assessments 

As  in  the  past,  assessment 
determinations  will  continue  to  be 
publiclv  disclosed   However.  FAA  will 
only  use  two  categories  in  the  future, 
i  e  ,  Category  1  (in  compliance  with 
minimiim  international  .standards  for 
aviation  safety)  and  Category  2  (not  in 
compliance  with  minimum 
international  standards  for  aviation 
safety).  This  change  is  being  made  to 
eliminate  any  confusion  that  has 
resulted  from  having  two  different 
categories  regarding  non-compliance 
with  ICAO  standards.  We  believe  that 
there  has  been  a  misimpression  treated 
that  being  in  Category  II  reflects  a  higher 
degree  of  compliance  with  ICAO 


standards  than  being  in  Category  III.  To 
correct  this  misimpression  and  make 
clear  that  no  inferences  should  be 
drawn  about  relative  degrees  of  ICAO 
compliance,  we  are  deleting  Category  III 
and  redefining  Category  II  as  follows: 

Category  2.  The  Federal  Aviation 
Administration  assessed  this  country's 
civil  aviation  authority  and  determined 
that  it  does  not  provide  safety  oversight 
of  its  air  carrier  operators  in  accordance 
with  the  minimum  safety  oversight 
standards  established  by  the 
International  Civil  Aviation 
Organization  (ICAO).  This  rating  is 
applied  if  one  or  more  of  the  following 
deficiencies  are  identified:  (1)  The 
country  lacks  laws  or  regulations 
necessary  to  support  the  certification 
and  oversight  of  air  carriers  in 
accordance  with  minimum  international 
standards:  (2)  the  CAA  lacks  the 
technical  expertise,  resources,  and 
organization  to  license  or  oversee  air 
carrier  operations:  (3)  the  CAA  does  not 
have  adequately  trained  and  qualified 
technical  personnel;  (4)  the  CAA  does 
not  provide  adequate  inspector 
guidance  to  ensure  enforcement  of,  and 
compliance  with,  minimum 
international  standards,  and  (5)  the  CAA 
has  insufficient  documentation  and 
records  of  certification  and  inadequate 
continuing  oversight  and  surveillance  of 
air  carrier  operations.  This  category 
consists  of  two  groups  of  countries. 

One  group  are  countries  that  have  air 
carriers  with  existing  operations  to  the 
United  States  at  the  time  of  the 
assessment.  While  in  Category  2  status, 
carriers  from  these  countries  will  be 
permitted  to  continue  operations  at 
current  levels  under  heightened  FAA 
surveillance.  Expansion  or  changes  in 
services  to  the  United  States  by  such 
carriers  are  not  permitted  while  in 
category  2.  although  new  services  will 
be  permitted  if  operated  using  aircraft 
wet-leased  from  a  duly  authorized  and 
properly  supervised  U.S.  carrier  or  a 
foreign  air  carrier  from  a  category  1 
country  that  is  authorized  to  serve  the 
United  States  using  its  own  aircraft. 

The  second  group  are  countries  that 
do  not  have  air  carriers  with  existing 
operations  to  the  United  States  at  the 
time  of  the  assessment.  Carriers  from 
these  countries  will  not  be  permitted  to 
commerce  service  to  the  United  States 
while  in  Category  2  status,  although 
they  may  conduct  services  if  operated 
using  aircraft  wet-leased  from  a  duly 
authorized  and  properly  supervised  US. 
carrier  or  a  foreign  air  carrier  from  a 
Category  1  country  that  is  authorized  to 
serve  the  United  States  with  its  own 
aircraft. 
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No  other  difference  is  made  between 
these  two  groups  of  countries  while  in 
a  category  2  status. 

Transition  to  New  lASA  Categorization 
System 

Countries  in  the  former  Category  I 
will  initially  be  placed  in  the  new 
Category  1  (in  compliance  with  ICAO 
Standards).  Countries  in  the  former 
Categories  II  and  III  will  initially  be 
placed  in  the  new  Category  2  (not  in 
compliance  with  ICAO  standards).  For 
those  countries  not  serving  the  U.S.  at 
the  time  of  the  assessment,  an  asterisk 
"*  "  will  be  added  to  their  Category  2 
determination. 

The  FAA  will  review  the  category 
determinations  of  all  countries  included 
in  the  lASA  categorization  scheme  at 
least  once  every  two  years,  or  when  new 
information  becomes  available  which 
calls  into  question  the  country's  ability 
to  continue  complying  with  minimum 
standards  for  aviation  safety.  The 
purpose  of  such  reviews  is  to  determine 
if  a  country's  CAA  continues  to  comply 
with  minimum  international  standard 
for  aviation  safety  (Category'  1)  or  is 
making  sustainable  progress  toward 
compliance  (Category  2).  After  each 
such  review,  the  FAA  will  update  the 
appropriate  public  disclosure. 

The  FAA  will  continue  to  work  with 
countries  to  improve  safety  oversight 
capabilities  in  cases  where  the 
assessment  process  has  revealed 
deficiencies.  When  FAA  determines  that 
sustainable  progress  is  not  being  made, 
or  is  not  possible  under  the  prevailing 
circumstances  in  the  country,  it  may 
advise  the  Office  of  the  Secretary  that 
the  subject  country  has  not  made 
significant  progress  in  correcting  its 
safety  oversight  deficiencies  and 
recommend  a  course  of  action  to  review 
the  status  of  all  authorities  issued  to 
carriers  of  that  country. 

Current  lASA  category  determinations 
for  countries  included  in  the  lASA 
categorization  system  are  available  on 
the  FAA  web-site  at  http:// 
www.faa.gov/avr/isa.htm 

Issued  in  Washington.  DC  on  May  15. 
2000. 
Thomas  E.  McS weeny. 

Associate  Administrator  for  Regulation  and 

Certification. 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  1 

[TD8884] 

RIN  1545-AV88 

Consolidated  Returns — Limitations  on 
the  Use  of  Certain  Credits 

AGENCY:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACTION:  Final  regulations. 

SUMMARY:  This  document  contains  final 
regulations  regarding  certain  credits  of 
corporations  that  become  members  of  a 
consolidated  group.  The  regulations 
provide  rules  for  computing  the 
limitation  with  respect  to  certain  credits 
earned  in  a  separate  return  limitation 
year  (SRLY)  and  the  carryover  and 
carryback  of  those  credits  to 
consolidated  and  separate  return  years. 
The  regulations  also  eliminate  the 
application  of  the  SRLY  rules  in  certain 
circumstances  in  which  the  rules  of 
section  383  also  apply. 
DATES:  Effective  Date:  These  regulations 
are  effective  May  25,  2000. 

Applicability  Dates:  For  dates  of 
applicability,  see  the  "Dates  of 
Applicability"  portion  of  this  preamble. 

FOR  FURTHER  INFORMATION  CONTACT: 

Marie  C.  Milnes-Vasquez,  (202)  622- 
7770  (not  a  toll-free  number). 
SUPPLEMENTARY  INFORMATION: 

Background  and  Explanation  of 
Provisions 

A.  In  General 

On  January  12,  1998,  the  IRS  and 
Treasury  published  in  the  Federal 
Register  a  Treasury  decision  (TD  8751. 
63  FR  1740)  containing  temporary 
regulations  concerning  the  use  of  certain 
tax  attributes  by  a  consolidated  group. 
In  part,  these  regulations  provided  rules 
governing  the  absorption  of  general 
business  credits  and  minimum  tax 
credits  carried  from  separate  return 
limitation  years  (SRLYs),  and 
eliminated  SRLY  restrictions  with 
respect  to  recapture  of  overall  foreign 
losses  (OFLs)  and  on  the  use  of  foreign 
tax  credits  of  corporations  joining  a 
group.  Further,  this  Treasury  decision 
contained  a  final  regulation  eliminating 
the  limitation  on  credit  carryovers 
following  a  consolidated  return  change 
of  ownership  (CRCO). 

A  notice  of  proposed  rulemaking 
cross-referencing  the  temporary 
regulations  was  published  in  the 
Federal  Register  on  the  same  day  (63  FR 
1803).  On  March  16,  1998.  the  IRS  and 


Treasury  published  temporary 
amendments  to  those  consolidated 
return  regulations  (TD  8766.  63  FR 
12641)  and  the  corresponding  notice  of 
proposed  rulemaking  (63  FR  12717) 
modifying  the  general  date  of 
applicability  contained  in  the  January 
12.  1998  temporary  regulations.  Per  the 
amendment,  the  January  12,  1998 
temporary  regulations,  as  amended,  are 
generally  applicable  for  consolidated 
return  years  for  which  the  due  date  of 
the  return  is  after  March  13,  1998.  The 
amendments  provided  further  guidance 
with  respect  to  consolidated  return 
years  beginning  on  or  after  January  1 . 
1997,  for  which  the  income  tax  return 
is  due  on  or  before  March  13.  1998. 

On  August  11.  1999,  the  IRS  and 
Treasury  issued  final  regulations 
relating  to  the  recapture  of  OFLs 
(including  elimination  of  any  SRLY 
limitation  on  such  recapture).  (TD  8833. 
64  FR  43613). 

This  Treasury  decision  adopts 
without  substantive  change  the  portions 
of  the  temporary  regulations  that  were 
issued  in  1998.  relating  to  general 
business  credits  and  minimum  tax 
credits,  with  the  addition  of  the 
"overlap  rule",  discussed  in  Extension 
of  1999  Principles  of  this  preamble.  This 
Treasiuy  decision  also  makes  final  the 
rules  eliminating  SRLY  restrictions  on 
the  use  of  foreign  tax  credits,  and  the 
rules  repealing  the  consolidated  return 
change  of  ownership  provisions 
pertaining  to  those  credits. 

B.  Extension  of  1 999  Principles 

On  July  2,  1999.  the  IRS  and  Treasury 
published  in  the  Federal  Register  a 
Treasury  decision  (TD  8823.  64  FR 
36092)  containing  final  regulations 
providing  rules  governing  the 
absorption  of  certain  tax  attribute 
carryovers  and  carrybacks  from  separate 
return  limitation  years  (SRLYs).  These 
tax  attributes  included  net  operating 
losses  and  net  capital  losses.  The  rules 
also  governed  the  absorption  of 
recognized  built-in  losses.  These 
regulations,  in  part,  eliminated  the 
application  of  the  SRLY  niles  in  certain 
circumstances  in  which  the  rules  of 
section  382  also  apply  (overlap  rule). 

The  IRS  and  Treasury  believe  that  it 
is  appropriate  to  apply  a  single  set  of 
SRL'Y  principles  to  all  attributes  that  are 
subject  to  SRLY  limitations. 
Unnecessary  complexity  would  result 
from  applying  different  principles  to 
different  attributes.  Accordingly,  this 
document  extends  the  principles  of  the 
overlap  rule  of  the  1999  final 
regulations  to  the  general  business 
credit  and  the  minimum  tax  credit 
These  final  regulations  adopt  the 
mechanism  of  subgrouping  and  the 
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overlap  rule  sf^t  forth  in  t)  1  1502-lil 
(including  the  requirHmonts  of 
coextensive  subgroups  anti 
contemporaneitv) 

C.  Dates  of  Applicabilitv 

The  final  regulations  generally  are 
applicable  to  consolidated  return  years 
for  which  the  due  date  of  the  income  tax 
return  (without  extensions)  is  after 
March  13,  1998.  However,  there  are 
some  special  effective  dates.  The  rules 
contained  in  these  final  regulations 
(except  the  overlap  rule)  may  be  applied 
optionally  to  years  beginning  on  or  after 
January  1,  1997  Application  of  the 
overlap  principles  of  §  1.1 502-2 1(g)  is 
generally  effective  for  consolidated 
return  years  for  which  the  return 
(without  extensions)  is  due  after  May 
25.  2000. 

Special  Analyses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required  It 
is  hereby  certified  that  these  regulations 
do  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  This  certification  is  based  on 
the  fact  that  these  regulations 
principally  affect  persons  filing 
consolidated  federal  income  tax  returns 
that  have  carryover  or  c:arrvbac:k  of 
credits  from  separate  return  limitation 
years.  Available  data  indicates  that 
many  consolidated  return  filers  are  large 


companies  (not  small  businesses).  In 
addition,  the  data  indicates  that  an 
insubstantial  number  of  consolidated 
return  filers  that  are  smaller  companies 
have  credit  carryovers  or  carrybacks, 
and  thus  even  fewer  of  these  filers  have 
credit  carryovers  or  carrybacks  that  are 
subject  to  the  separate  return  limitation 
year  rules.  Therefore,  a  Regulatory 
Flexibility  Analysis  under  the 
Regulatory  Flexibility  Act  (5  U.S  C. 
chapter  6)  is  not  required  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  the  notice  of  proposed  rulemaking 
accompanying  these  regulations  was 
sent  to  the  Small  Business 
Administration  for  comment  on  their 
impact  on  small  businesses. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Marie  C.  Milnes-Vasquez 
of  the  Office  of  Assistant  Chief  Counsel 
(Ckirporate).  Other  personnel  from  the 
IRS  and  Treasury  participated  in  their 
development 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly.  26  CFR  part  1  is 
amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  is  amended  bv  removing  the 


entries  for  sections  1.1502-3T  and 
1.1502-55T  and  adding  entries  in 
numerical  order  to  read  in  part  as 
follows: 

Authority:  2h  IS  C;   7H0.S  •    '    * 

.Sec  lion  1  l.T02-.i  also  issued  iincinr  2h 
\    S C    l.S()2 

Se(  tion  1  1502—4  also  issued  under  26 
IlS.C    1.S02    *    •    • 

Section  11 502-55  alsri  issued  under  2fi 
use:   1502   •    •    • 

Par.  2.  Section  1.1502-3  is  amended 
as  follows: 

1.  The  section  heading  is  revised. 

2.  Paragraph  (b)(3)  is  added. 

3.  Paragraphs  (c),  (d),  and  (e)(3)  are 
revised. 

The  addition  and  revisions  read  as 
follows: 

§1.1 502-3    Coosdidated  tax  credits. 

***** 

(b)*   *   • 

(3)  Example.  The  provisions  of 
paragraphs  (a)  and  (h)  of  this  section 
may  be  illustrated  by  the  following 
example: 

Example  |i)  C^orporation  P  is  incorporated 
on  lanuarv  1.  1966  On  that  same  dav  P 
int  orporates  rorporation  S.  a  wholly  owned 
suhsidlar\    P  and  S  file  consolidated  returns 
fur  calendar  vears  m66  and  1967  P's  and  S's 
credit  earned,  the  i  onsolidated  credit  earned, 
and  the  con.solidated  limitation  based  on 
amount  of  tax  for  1966  and  1967  are  as 

Inllow  s 


1966: 
P 
S 

1967 
P  , 
S 


Credit  earned 


Consolidated  S°"^°''^!LtH '!."!!" 

credit  earned  't'^"  ^f  ^^^  °" 

amount  of  tax 


$60  000 
30,000 

40  000 
25,000 


$90,000 


65,000 


$100,000 


50  000 


(ii)  Ps  and  S's  1  redit  e,irnt'd  lor  19fiti  are 
.iggrt^galed,  and  the  k;rou[i  s  i  unsolidated 
(  redit  earned.  $90. 01)0,  is  allowalilr  iii  lull  li 
the  group  as  a  i  redil  under  se(  tion  ,)H  tor 
I9()6  siiue  su(  h  amount  is  less  than  the 
(, onsolidated  limit, ition  h.ised  on  aniouiil  ot 
tax  for  1966,  .SIO(),000 

(iii)  Sim  e  the  i  onsolidated  limil.ilioii 
hased  on  amount  of  lax  tor  19t)7  is  S'ld.odo. 
only  .$50,000  of  the  $(.,-.,000  i  unsolnl.Ued 


I  redit  e.irned  for  sui  h  \ear  is  allow.ihle  to  the 
group  under  sec  tion  IH  as  a  i  re.l.'  for  19ti~ 
The  I  onsolidated  unused  (  redit  fo,-  19f.7  of 
$15,000  (.$fi5 OOO  less  $50,000)  is  ,i 
consolid.ited  investment  (  redit  i  am  lia(  k  and 
c  .irrVMVer  to  the  years  prest  rihed  in  sec  lion 
4(i(h)    111  this  case  the  c  onsolidated  unused 
I  redil  Is  ,1  I  onsoluhited  iiuestmenl  r;redil 
'  ,irr\li,ic  k  to  19hfi  (siiii  e  P  and  S  were  not  in 
•  •Msleiii  >•  III  1964  ,ind  19051  and  a 


c  onsolidated  investment  (  redit  c  arryiiver  to 
1968  ,md  subsequent  vears  The  portion  of 
the  consolidated  unused  c  redit  for  1967 
whic  h  is  allowable  as  a  credit  for  196t)  is 
$10,000.  This  amount  shall  be  added  to  the 
amount  allowable  as  a  credit  to  the  group  for 
1966  The  bdlaiue  of  the  consolidated 
unused  (  redit  for  1967  to  be  carried  to  1968 
is  $5,000.  These  amounts  are  computed  as 
follows: 
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Consolidated  carryback  to  1966  

1966  consolidated  limitation  based  on  tax  

Less:  Consolidated  credit  earned  for  1966  

Consolidated  unused  credits  attributable  to  years  preceding  1967  

Limit  on  amount  of  1967  consolidated  unused  credit  which  may  be  added  as  a  credit  for  1966 
Balance  of  1967  consolidated  unused  credit  to  be  earned  to  1968  


$90,000 
0 


$100,000 
90.000 


$15,000 


10.000 


5.000 


(c)  Limitation  on  investment  credit 
carryovers  and  carrybacks  from  separate 
return  limitation  years  applicable  for 
consolidated  return  years  for  which  the 
due  date  of  the  return  is  on  or  before 
March  13.  1998 — (Ij  General  rule.  In  the 
case  of  an  unused  credit  of  a  member  of 
the  group  arising  in  a  separate  return 
limitation  year  (as  defined  in  §  1.1502- 
1(f))  of  such  member  (and  in  a  separate 
return  limitation  year  of  any 
predecessor  of  such  member),  the 
amount  which  may  be  included  under 
paragraph  (b)  of  this  section  (computed 
without  regard  to  the  limitation 
contained  in  paragraph  (e)  of  this 
section)  shall  not  exceed  the  amount 
determined  under  paragraph  (c)(2)  of 
this  section. 

(2)  Computation  of  limitation.  The 
amount  referred  to  in  paragraph  (c)(1)  of 
this  section  with  respect  to  a  member  of 
the  group  is  the  excess,  if  any,  of — 

(i)  The  limitation  based  on  amount  of 
tax  of  the  group,  minus  such  limitation 
recomputed  by  excluding  the  items  of 
income,  deduction,  and  foreign  tax 
credit  of  such  member;  over 

(ii)  The  sum  of  the  investment  credit 
earned  by  such  member  for  such 
consolidated  return  year,  and  the 
unused  credits  attributable  to  such 
member  which  may  be  carried  to  such 
consolidated  return  year  arising  in 
unused  credit  years  ending  prior  to  the 
particular  separate  return  limitation 
year. 

(3)  Special  effective  date.  This 
paragraph  (c)  applies  to  consolidated 


return  years  for  which  the  due  date  of 
the  income  tax  return  (without 
extensions)  is  on  or  before  March  13, 
1998.  See  paragraph  (d)  of  this  section 
for  the  rule  that  limits  the  group's  use 
of  a  section  38  credit  carryover  or 
carryback  from  a  SRLY  for  a 
consolidated  return  year  for  which  the 
due  date  of  the  income  tax  return 
(without  extensions)  is  after  March  13, 
1998.  See  also  paragraph  (d)(4)  of  this 
section  for  an  optional  effective  date 
rule  (generally  making  the  rules  of  this 
paragraph  (c)  inapplicable  to  a 
consolidated  return  year  beginning  after 
December  31,  1996,  if  the  due  date  of 
the  income  tax  return  (without 
extensions)  for  such  year  is  on  or  before 
March  13,  1998). 

(4)  Examples.  The  provisions  of  this 
paragraph  (c)  may  be  illustrated  by  the 
following  examples: 

Example  1.  (i)  Assume  the  same  facts  as  in 
the  example  contained  in  paragraph  (b)(3)  of 
this  section,  except  that  all  the  stock  of 
corporation  T.  also  a  calendar  year  taxpayer, 
is  acquired  by  P  on  lanuary  1. 1968.  and  that 
P.  S.  and  T  file  a  consolidated  return  for 
1968.  In  1966.  T  had  an  unused  credit  of 
$10,000  which  has  not  been  absorbed  and  is 
available  as  an  investment  credit  carryover  to 
1968.  Such  carryover  is  from  a  sepcirate 
return  limitation  year.  P's  and  S's  credit 
earned  for  1968  is  $10,000  each,  and  T's 
credit  earned  is  $8,000;  the  consolidated 
credit  earned  is  therefore  $28,000.  The 
group's  consolidated  limitation  based  on 
amount  of  tax  for  1968  is  $50,000.  Such 
limitation  recomputed  by  excluding  the 
items  of  income,  deduction,  and  foreign  tax 


credit  of  T  is  530.000.  Thus,  the  amount 
determined  under  paragraph  (c)(2)(i)  of  this 
section  is  $20,000  ($50,000  minus  $30,000). 
Accordingly,  the  limitation  on  the  carryover 
of  T's  unused  credit  is  $12,000.  the  excess  of 
$20,000  over  $8,000  (the  sum  of  T's  credit 
earned  for  the  taxable  year  and  any 
carryovers  from  prior  unused  credit  years 
(none  in  this  case]).  Therefore  T's  $10,000 
unused  credit  from  1966  may  be  carried  over 
to  the  consolidated  return  year  without 
limitation. 

(ii)  The  group's  consolidated  credit  earned 
for  1968.  $28,000.  is  allowable  in  full  as  a 
credit  under  section  38  since  such  amount  is 
less  than  the  consolidated  limitation  based 
on  amount  of  tax.  $50,000. 

(iii)  The  group's  consolidated  investment 
credit  carryover  to  1968  is  $15,000. 
consisting  of  the  consolidated  unused  credits 
of  the  group  ($5,000)  plus  T's  separate  return 
year  unused  credit  ($10,000).  The  entire 
$15,000  consolidated  carryover  shall  be 
added  to  the  amount  allowable  to  the  group 
as  a  credit  under  section  38  for  1968.  since 
such  amount  is  less  than  $22,000  (the  excess 
of  the  consolidated  limitation  based  on  tax. 
$50,000.  over  the  sum  of  the  consolidated 
credit  earned  for  1968,  $28,000.  and  unused 
credits  arising  in  prior  unused  credit  years, 
zero). 

Example  2.  Assume  the  same  facts  as  in 
Example  h  except  that  the  amount 
determined  under  paragraph  (c)12)(i)  of  this 
section  is  $12,000.  Therefore,  the  limitation 
on  the  cap-vover  of  T's  unused  credit  is 
$4,000.  Accordingly,  the  consolidated 
investment  credit  carryover  is  only  $9,000 
since  the  amount  of  T's  separate  return  year 
unused  credit  which  may  be  added  to  the 
group's  $  5.000  consolidated  unused  credit  is 
$4,000.  These  amounts  are  computed  as 
follows: 


T's  carryover  to  1968  

Consolidated  limitation  based  on  amount  of  tax  minus  recomputed  limitation  ... 
Less:  Ts  credit  earned  for  1968  

Unused  credits  attributable  to  T  arising  in  unused  credit  years  preceding  1 966 


Limit  on  anrount  of  1966  unused  credit  of  T  which  may  be  added  to  consolidated  investment  credit 
carryover  

Balance  of  1 966  unused  credit  of  T  to  be  carried  to  1 969  (subject  to  the  limitation  contained  in  para- 
graph (c)  of  this  section)  


$8,000 
0 


$12,000 
$8,000 


$10,000 


4,000 


6.000 


(d)  Limitation  on  tax  credit  carryovers 
and  carrybacks  from  separate  return 
limitation  years  applicable  for 
consolidated  return  years  for  which  the 
due  date  of  the  return  is  after  March  13, 
1998 — (1)  General  rule.  The  aggregate  of 
a  member's  unused  section  38  credits 


arising  in  SRLYs  that  are  included  in 
the  consolidated  section  38  credits  for 
all  consolidated  return  years  of  the 
group  may  not  exceed — 

(i)  The  aggregate  for  all  consolidated 
return  years  of  the  member's 
contributions  to  the  consolidated 


section  38(c)  limitation  for  each 
consolidated  return  year;  reduced  by 

(ii)  The  aggregate  of  the  member's 
section  38  credits  arising  and  absorbed 
in  all  consolidated  return  years 
(whether  or  not  absorbed  by  the 
member). 
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(2)  Computational  rules — (i)  Member's 
contribution  to  the  consolidated  section 
J8(c}  limitation.  If  the  consolidated 
section  38((:)  limitation  for  a 
consolidated  return  year  is  determined 
by  reference  to  the  consolidated 
tentative  minimum  tax  (see  section 
38(cl(l)(A)),  then  a  member's 
contribution  to  the  consolidated  secrtion 
38(c)  limitation  for  sut;h  year  equals  the 
member's  share  of  the  consolidated  net 
income  tax  minus  the  member's  share  of 
the  consolidated  tentative  minimum  tax 
If  the  consolidated  stnrtion  38(c) 
limitation  for  a  consolidated  return  year 
is  determined  bv  reference  to  the 
consolidated  net  regular  tax  liability 
(see  section  38(c)(1)(B)).  then  a 
member's  contribution  to  the 
consolidated  set:tion  38(c)  limitation  for 
such  year  equals  the  member's  share  of 
the  consolidated  net  income  tax  minus 
25  percent  of  the  quantity  which  is 
equal  to  so  much  of  the  member's  share 
of  the  consolidated  net  regular  tax 
liability  less  its  pf)r1ion  of  the  $25,000 
amount  specified  in  section  38(c)(1)(B). 
The  group  computes  the  member's 
shares  by  applying  to  the  respective 
consolidated  amounts  the  principles  of 
section  1552  and  the  percentage  method 
under  ^  1.1502-33(d)(3).  assuming  a 
100%  allocation  of  any  decreased  tax 
liability  The  group  must  make  proper 
adjustments  so  that  taxes  and  credits  not 
taken  into  account  in  computing  the 
limitation  under  section  38(c)  are  not 
taken  into  account  in  computing  the 
member's  share  of  the  consolidated  net 
income  tax.  etc.  (See,  for  example,  ihe 
taxes  described  in  section  26(b)  that  are 
disregarded  in  computing  regular  tax 
liability  )  Also,  the  group  may  apportion 
all  or  a  part  of  the  525,000  amount  (or 
lesser  amount  if  rtuluced  by  section 
38(c)(3))  for  any  year  to  one  or  more 
members. 

(ii)  Years  included  m  (amputation 
For  purposes  of  computing  the 
limitation  under  this  paragraph  (d),  the 
consolidated  return  years  of  the  group 
include  only  those  years,  including  the 
year  to  which  a  <:redit  is  carried,  that  the 
member  has  been  c:ontinuously 
included  in  the  group's  consolidated 
return,  but  excludt^ — 

(A)  For  carryovers,  anv  vinirs  ending 
after  the  year  to  which  the  credit  is 
carried;  and 

(B)  For  carrybacks,  any  years  ciuling 
after  the  year  in  which  the  t:redit  arose 

(iii)  Subgroups  and  successors  The 
SRLY  subgroup  principles  under 
§  1.1502-21(c)(2)  apply  for  purposes  of 
this  paragraph  (d).  The  prede<:essor  and 
successor  principles  under  4)  1  1502- 
21(fl  also  apply  for  purposes  of  this 
paragraph  (d) 


(iv)  Overlap  with  section  383  The 
principles  under  §  1.1502-21(g)  apply 
for  purposes  of  this  paragraph  (d).  For 
example,  an  overlap  of  paragraph  (d)  of 
this  section  and  the  application  of 
section  383  with  respect  to  a  credit 
carryover  occurs  if  a  corporation 
becomes  a  member  of  a  consolidated 
group  (the  SRLY  event)  within  six 
months  of  the  change  date  of  an 
ownership  change  giving  rise  to  a 
section  383  credit  limitation  with 
respect  to  that  carryover  (the  section  383 
event),  with  the  result  that  the 
limitation  of  this  paragraph  (d)  does  not 
apply.  See  §§  1.1502-21(g)(2)(ii)(A)  and 
1.383-1;  see  also  §  l,1502-21(g)(4) 
(subgroup  rules) 

(3)  Effective  date — (i)  In  general  This 
paragraph  (d)  generally  applies  to 
consolidated  return  years  for  which  the 
due  date  of  the  income  tax  return 
(without  extensions)  is  after  March  13, 
1998 

(A)  (Contribution  years.  Except  as 
provided  in  paragraph  (d)(4)(ii)  of  this 
set;tion,  a  group  does  not  take  into 
account  a  consolidated  taxable  year  for 
which  the  due  date  of  the  income  tax 
return  (without  extensions)  is  on  or 
before  March  13,  1998,  in  determining 
a  member's  (or  subgroup's) 
contributions  to  the  consolidated 
se<:tion  38(c)  limitation  under  this 
paragraph  (d) 

IB)  Special  subgroup  rule.  In  the  event 
that  the  principles  of  «i  1.1502-21(g)(l) 
do  not  apply  to  a  particular  credit 
carryover  in  the  current  group,  then 
solely  for  purposes  of  applying 
paragraph  (d)  of  this  section  to 
determine  the  limitation  with  respect  to 
that  carry'over  and  with  respect  to  which 
the  SRLY  register  (the  aggregate  of  the 
member's  or  subgroups  contribution  to 
consolidated  section  38(c)  limitation 
reduced  by  the  aggregate  of  the 
member's  or  subgroups  section  38 
credits  arising  and  absorbed  in  all 
consolidated  return  years)  began  in  a 
taxable  year  for  which  the  due  date  of 
the  return  is  on  or  before  May  25,  2000, 
the  principles  fif  t)  1.1 502-2 1(c)(2)  shall 
be  applied  without  regard  to  the  phrase 
"or  for  a  carryover  that  was  subject  to 
the  overlap  rule  described  in  paragraph 
(g)  of  this  section  or  «»  11 502-1 5(g)  with 
respect  to  another  group  (the  former 
group)   " 

(ii)  (herlap  rule  Paragraph  (d)(2)(iv) 
of  this  section  (relating  to  overlap  with 
section  383)  applies  to  taxable  years  for 
which  the  due  date  (without  extensions) 
of  the  (-tmsolidated  return  is  after  May 
25,  2000   For  purposes  of  paragraph 
(d)(2)(iv)  of  this  section,  only  an 
ownership  change  to  which  set;tion  383. 
as  amended  by  the  Tax  Reform  Act  of 
1486  (100  Stat.  2085).  applies  and 


which  results  in  a  section  383  credit 
limitation  shall  constitute  a  section  383 
event. 

(4)  Optional  effective  date  of  ]anuar\- 
1,  1997  (i)  For  consolidated  taxable 
years  beginning  on  or  after  January  1. 
1997,  for  which  the  due  date  of  the 
income  tax  return  (without  extensions) 
is  on  or  before  March  13,  1998,  in  lieu 
of  paragraphs  (c)  and  (e)(3)  of  this 
section  (relating  to  the  genercd  business 
credit),  §  1.1502^(f)(3)  and  (g)(3) 
(relating  to  the  foreign  tax  credit),  the 
next  to  last  sentence  of  §  1 . 1 502- 
9A(a)(2),  §  1.1502-9A(b)(l)(v)  (relating 
to  overall  foreign  losses),  and  §  1.1502- 
55(h)(4)(iii)  (relating  to  the  alternative 
minimum  tax  credit),  a  consolidated 
group  may  apply  the  corresponding 
provisions  as  they  appear  in  1998-1 
C.B.  655  through  661  (see 
§  601.601(d)(2)  of  this  chapter)  (treating 
references  in  such  corresponding 
provisions  to  §§  1.1502-9{b)(l)(ii),  (iii), 
and  (iv)  as  references  to  §§  1.1502- 
9{b)(l)(ii),  (iii),  and  (iv)).  Also,  in  the 
case  of  a  consolidated  return  change  of 
ownership  that  occurs  on  or  after 
lanuary  1,  1997.  in  a  taxable  year  for 
which  the  due  date  of  the  income  tax 
return  (without  extensions)  is  on  or 
before  March  13,  1998,  a  consolidated 
group  may  choose  not  to  apply 
paragraph  (e)  of  this  section  and 
§  1.1502— 4(g)  to  taxable  years  ending 
after  December  31.  1996.  A  consolidated 
group  making  the  choices  described  in 
the  two  preceding  sentences  generally 
must  apply  all  such  corresponding 
provisions  (including  not  applying 
paragraph  (e)  of  this  section  and 
*i  1 . 1 502— 4(g))  for  all  relevant  years. 
However,  a  consolidated  group  making 
thn  election  provided  in  §  1.1502- 
9A{b)(l)(yi)  (electing  not  to  apply 
§  1.1502-9A(b)(l)(v)  to  years  beginning 
before  January  1.  1998)  may 
nevertheless  choose  to  apply  all  such 
corresponding  provisions  referred  to  in 
this  paragraph  (d)(4)(i)  other  than  the 
provision  corresponding  to  §  1.1502- 
9A(b)(l)(v)  for  all  relevant  years. 

(ii)  If  a  consolidated  group  chooses  to 
apply  the  corresponding  provisions 
referred  to  in  paragraph  (d)(4)(i)  of  this 
stKTtion,  the  consolidated  group  shall  not 
take  into  account  a  consolidated  taxable 
year  beginning  before  January  1,  1997, 
in  determining  a  member's  (or 
subgroup's)  contributions  to  the 
consolidated  section  38(c)  limitation 
under  this  paragraph  (d). 

(5)  Example  The  following  example 
illustrates  the  provisions  of  this 
paragraph  (d); 

Example,  (i)  Individual  A  owns  all  of  the 
stock  of  P  and  T   P  i.s  the  c:ommon  parent  of 
the  P  group   P  acquires  all  the  stock  of  T  at 
the  beginning  of  Year  2.  T  carries  over  an 
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unused  section  38  general  business  credit 
from  Year  1  of  $100,000.  The  table  in 
paragraph  (i)  of  this  Example  shows  the 
group's  net  consolidated  income  tax, 
consolidated  tentative  minimum  fax,  and 


consolidated  net  regular  tax  liabilities,  and 
T's  share  of  such  taxes  computed  under  the 
principles  of  section  1552  and  the  percentage 
method  under  §  1.1502-33(d)(3),  assuming  a 
100%  allocation  of  any  decreased  tax 


liability,  for  Year  2.  (The  effects  of  the  lower 
section  11  brackets  are  ignored,  there  are  no 
other  tax  credits  affecting  a  group  amount  or 
member's  share,  and  SI, 000s  are  omitted.) 

BtLUNG  CODE  4S30-01-P 


Year  2 

Group 

1. 

consolidated 
taxable  income 

$2,000 

2. 

consolidated 
net  regular 
tax 

$700 

3. 

consolidated 
alternative 
minimum 
taxable  income 

$4,000 

4. 

consolidated 
tentative 
minimum  tax 

$800 

5. 

consolidated 
net  income  tax 

$800 

6.  greater  of 
line  4  or  25% 
of  (line  2 
minus  $25,000) 
for  the  qroup 

$800 

7. 

consolidated 
§38(c) 
limitation 
(line  5  minus 
line  6) 

$0 

P's 

share 

of  col . 

1 

T's 

share 

of  col. 

1 

$1,200 

$800 

$420 

$280 

$3,200 

$800 

$640 

$160 

$520 

$280 

■ 

BILUNG  CODE  4830-01 -C 

(ii)  T's  Year  1  is  a  SRLY  with  respect  to  the 
P  group  See§l  1502-l(ni2)(ii).  Tdid  not 
undergo  an  ownership  change  giving  rise  to 
A  section  383  credit  limitation  within  6 
months  of  joining  the  P  group.  Thus,  T's 
$100,000  general  business  credit  arising  in 
Year  1  is  subject  to  a  SRLY  limitation  in  the 
P  group.  The  amount  of  T's  unused  section 
38  credits  from  Year  1  that  are  included  in 


the  consolidated  section  38  credits  for  Y'ear 
2  may  not  exceed  T's  contribution  to  the 
consolidated  section  38(c)  limitation.  For 
Year  2,  the  group  determines  the 
consolidated  section  38(c)  limitation  by 
reference  to  consolidated  tentative  minimum 
tax  for  Y'ear  2.  Therefore.  T's  contribution  to 
the  consolidated  section  38(c)  limitation  for 
Year  2  equals  its  share  of  consolidated  net 
income  tax  minus  its  share  of  consolidated 


tentative  minimum  tax.  T's  contribution  is 
S280.000  minus  S160.000.  or  S120.000. 
However,  because  the  group  has  a 
consolidated  section  38  limitation  of  zero,  it- 
may  not  include  any  of  Ts  unused  section 
38  credits  in  the  consolidated  section  38 
credits  for  Year  2. 

(iii)  The  following  table  shows  similar 
information  for  the  group  for  Year  3: 

BILUNG  CODE  4830-01 -P 
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P's 

T's 

Group 

share 

share 

Year  3 

of  col . 

of  col . 

1 

1 

1  . 

consolidated 

$1,200 

$1,500 

$ (300) 

taxable  income 

2. 

consolidated 
net  regular 

$420 

$525 

$(105) 

tax 

3. 

consolidated 

alternative 
minimum 

$1,500 

$1,700 

$(200) 

taxable  income 

4. 
consolidated 

tentative 

$300 

$340 

$(40) 

minimum  tax 

5. 

consolidated 

$420 

$525 

$(105) 

net  income  tax 

6.  greater  of 

■■■■■ 

^^^^H 

line  4  or  25% 

^^^^^^^H 

^^^^^^^H 

of  (line  2 

^^^^^^^H 

^^^^^^^1 

minus  $25,000) 

$300 

^^^^^^^H 

^^^^^^^1 

for  the  group 

^^H 

^^M 

7. 

consolidated 

^^^^^^^^1 

^^^^^^^H 

§38(c) 

^^^^^^^^1 

^^^^^^^H 

limitation 

$120 

^^^^^^^^1 

^^^^^^^1 

(line  5  minus 

^^^^^^^^H 

^^^^^^^^1 

line  6) 

^^^^^1 

^^^^H 

BILUNG  CODE  4830-01 -C 

(iv)  The  amount  of  T's  unused  sec:tion  38 
credits  from  Year  1  that  are  included  in  the 
consolidated  section  38  credits  for  Year  3 
may  not  exceed  T's  aj^gregate  contribution  to 
the  consolidated  section  38(c)  limitation  for 
Years  2  and  3   For  Year  3.  the  group 
determines  the  consolidated  section  38(c) 
limitation  by  referenc:e  to  the  consolidated 
tentative  minimum  tax  for  Year  3  Therefore. 
T's  contribution  to  the  consolidated  section 
38(c]  limitation  for  Year  3  equals  its  share  of 
consolidated  net  income  tax  minus  its  share 
of  consolidated  tentative  minimum  tax 
Applying  the  principles  of  section  1  f>52  and 
»}  l.l.'i02-33(d)  (taking  into  account,  for 
example,  that  T's  positive  earnings  and 
profits  adjustment  under  *)  1.1502-33(d) 
reflects  its  losses  ac  tuallv  absorbed  by  the 
group],  T's  contribution  is  .$(l().S.O()Ol  minus 
$(40,000),  or  $(B,'>.0()1)1  Ts  aggregate 
contributions  to  the  i onsolidated  sei  tiun 
38(c)  limitation  for  Years  2  and  3  is  $120,000 
■t-  $(6.'i.0001,  or  $5.5,000  The  group  may 
in<;lu(ie  $55,000  of  T's  Year  I  unused  section 
38  t:redits  in  its  consolidated  section  .18  tax 
credit  m  Year  3 


(e)  •  •  • 

(3)  Special  effective  date.  This 
paragraph  (e)  applies  only  to  a 
consolidated  return  change  of 
ownership  that  occurred  during  a 
consolidated  return  year  for  which  the 
due  date  of  the  income  tax  return 
(without  extensions)  is  on  or  before 
March  13,  1998.  See  paragraph  (d)(4)  of 
this  section  for  an  optional  effective 
date  rule  (generally  maJting  the  rules  of 
this  paragraph  (e)  also  inapplicable  if 
the  consolidated  return  change  of 
ownership  occurred  on  or  after  Ianuar\' 
1,  1997,  and  during  a  consolidated 
return  year  for  which  the  due  date  of  the 
income  tax  return  (without  extensions) 
is  on  or  before  March  13.  1998). 


§1.1 502-3T    [Removed] 

Par.  3.  Section  1.1502-3T  is  removed. 


Pax.  4.  Section  1.1502—4  is  amended 
by  revising  paragraphs  (f)(3)  and  (g)(3) 
to  read  as  follows: 

§1.1 502-4    Consolidated  foreign  tax  credit. 


(0*  •  * 

(3)  Limitation  on  unused  foreign  tax 
credit  carryover  or  carryback  from 
separate  return  limitation  years. 
Paragraphs  (f)(1)  and  (2)  of  this  section 
do  not  apply  for  consolidated  return 
years  for  which  the  due  date  of  the 
income  tax  return  (without  extensions) 
is  after  March  13.  1998.  For 
consolidated  return  years  for  which  the 
due  date  of  the  income  tax  return 
(without  extensions)  is  after  March  13, 
1998,  a  group  shall  include  an  unused 
foreign  tax  of  a  member  arising  in  a 
SRLY  without  regard  to  the  contribution 
of  the  member  to  consolidated  tax 
liability  for  the  consolidated  return  year. 
See  also  §  1.1502-3(d)(4)  for  an  optional 
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effective  date  rule  (generally  making  the 
rules  of  paragraphs  (f)(1)  and  (2)  of  this 
section  also  inapplicable  to  a 
consolidated  return  year  beginning  on 
or  after  January  1,  1997,  if  the  due  date 
of  the  income  tax  return  (without 
extensions)  for  such  year  is  on  or  before 
March  13.  1998). 

(g)*  *  * 

(3)  Special  effective  date  for  CRCO 
limitation.  Paragraphs  (g)(1)  and  (2)  of 
this  section  apply  only  to  a  consolidated 
return  change  of  ownership  that 
occurred  during  a  consolidated  return 
year  for  which  the  due  date  of  the 
income  tax  return  (without  extensions) 
is  on  or  before  March  13,  1998.  See  also 
§  1.1502-3(d)(4)  for  an  optional  effective 
date  rule  (generally  making  the  rules  of 
paragraph  (g)(1)  and  (2)  of  this  section 
also  inapplicable  if  the  consolidated 
return  change  of  ownership  occurred  on 
or  after  January  1,  1997,  and  during  a 
consolidated  return  year  for  which  the 
due  date  of  the  income  tax  return 
(without  extensions)  is  on  or  before 
March  13,  1998). 


§1.1502-4T    [Removed] 
Par.  5.  Section  1.1502-4T  is  removed. 

Par.  6.  Section  1.1502-21  is  amended 
by  revising  paragraph  (c){2){ix)  to  read 
as  follows: 

§  1 .1 502-21    Net  operating  losses. 

***** 

(c)  •  •  • 

(2)  *  *  * 

(ix)  Application  to  other  than  loss 
carryovers.  Paragraph  (g)  of  this  section 
and  the  phrase  "or  for  a  carryover  that 
was  subject  to  the  overlap  rule 
described  in  paragraph  (g)  of  this 
section  or  §  1.1 502-1 5(g)  with  respect  to 
another  group  (the  former  group)"  in 
this  paragraph  (c)(2)  apply  only  to 
carryovers  of  net  operating  losses,  net 
capital  losses,  and  for  taxable  years  for 
which  the  due  date  (without  extensions) 
of  the  consolidated  return  is  after  May 
25,  2000,  to  carryovers  of  credits 
described  in  section  383(a)(2). 
Accordingly,  as  the  context  may  require, 
if  another  regulation  references  this 
section  and  such  other  regulation  does 
not  concern  a  carryover  of  net  operating 
losses,  net  capital  losses,  or  for  taxable 
years  for  which  the  due  date  (without 
extensions)  of  the  consolidated  return  is 
after  May  25,  2000,  carryovers  of  credits 
described  in  section  383(a)(2),  then  such 
reference  does  not  include  a  reference  to 
such  paragraph  or  phrase. 
***** 

Par.  7.  Section  1.1502-55  is  added  to 
read  as  follows: 


§1.1 502-55    Computation  of  alternative 
minimum  tax  of  consolidated  groups. 

(a)  through  {h)(3)  [Reserved]. 

(h)(4)  Separate  return  year  minimum 
tax  credit. 

(i)  and  (ii)  [Reserved]. 

(iii)(A)  Limitation  on  portion  of 
separate  return  year  minimum  tax  credit 
arising  in  separate  return  limitation 
years.  The  aggregate  of  a  member's 
minimum  tax  credits  arising  in  SRLYs 
that  are  included  in  the  consolidated 
minimum  tax  credits  for  all 
consolidated  return  years  of  the  group 
may  not  exceed — 

( 1 )  The  aggregate  for  all  consolidated 
retlim  years  of  the  member's 
contributions  to  the  consolidated 
section  53(c)  limitation  for  each 
consolidated  return  year;  reduced  by 

[2)  The  eiggregate  of  the  member's 
minimum  tax  credits  arising  and 
absorbed  in  all  consolidated  return 
years  (whether  or  not  absorbed  by  the 
member). 

(B)  Computational  rules — (1) 
Member's  contribution  to  the 
consolidated  section  53(c)  limitation. 
Except  as  provided  in  the  special  rule  of 
paragraph  (h)(4)(iii)(B)(2)  of  this  section, 
a  member's  contribution  to  the 
consolidated  section  53(c)  limitation  for 
a  consolidated  return  year  equals  the 
member's  share  of  the  consolidated  net 
regular  tax  liability  minus  its  share  of 
consolidated  tentative  minimum  tax. 
The  group  computes  the  member's 
shares  by  applying  to  the  respective 
consolidated  amounts  the  principles  of 
section  1552  and  the  percentage  method 
under  §  1.1502-33{d)(3),  assuming  a 
100%  allocation  of  any  decreased  tax 
liability.  The  group  makes  proper 
adjustments  so  that  taxes  and  credits  not 
taken  into  account  in  computing  the 
limitation  under  section  53(c)  are  not 
taken  into  account  in  computing  the 
member's  share  of  the  consolidated  net 
regular  tax,  etc.  (See,  for  example,  the 
taxes  described  in  section  26(b)  that  are 
disregarded  in  computing  regular  tax 
liability.) 

(2)  Adjustment  for  year  in  which 
alternative  minimum  tax  is  paid.  For  a 
consolidated  return  year  for  which 
consolidated  tentative  minimum  tax  is 
greater  than  consolidated  regular  tax 
liability,  the  group  reduces  the 
member's  share  of  the  consolidated 
tentative  minimum  tax  by  the  member's 
share  of  the  consolidated  alternative 
minimum  tax  for  the  year.  The  group 
determines  the  member's  share  of 
consolidated  alternative  minimum  tax 
for  a  year  using  the  same  method  it  uses 
to  determine  the  member's  share  of  the 
consolidated  minimum  tax  credits  for 
the  year. 


(J)  years  included  in  computation. 
For  purposes  of  computing  the 
limitation  under  this  paragraph 
(h)(4)(iii),  the  consolidated  return  years 
of  the  group  include  only  those  years, 
including  the  year  to  which  a  credit  is 
carried,  that  the  member  has  been 
continuously  included  in  the  group's 
consolidated  return,  but  exclude  any 
years  after  the  year  to  which  the  credit 
is  carried. 

(4)  Subgroup  principles.  The  SRLY 
subgroup  principles  under  §  1.1502- 
21(c)(2)  apply  for  purposes  of  this 
paragraph  (h)(4)(iii).  The  predecessor 
and  successor  principles  under 

§  1.1502-21(f)  also  apply  for  purposes  of 
this  paragraph  (h){4){iii). 

(5)  Overlap  with  section  383.  The 
principles  under  §  1.1 502-2 1(g)  apply 
for  purposes  of  this  paragraph  (h){4)(iii). 
For  example,  an  overlap  of  this 
paragraph  (h)(4)(iii)  and  the  application 
of  section  383  with  respect  to  a  credit 
carryover  occurs  if  a  corporation 
becomes  a  member  of  a  consoUdated 
group  (the  SRLY  event)  within  six 
months  of  the  change  date  of  an 
ovraership  change  giving  rise  to  a 
section  383  credit  limitation  with 
respect  to  that  carryover  (the  section  383 
event),  with  the  result  that  the 
limitation  of  this  paragraph  (h)(4)(iii) 
does  not  apply.  See  §§  1.1502- 
2l(g)(2)(ii)(A)  and  1.383-1;  see  also 

§  1.1502-21(g)(4)  (subgroup  rules). 

(C)  Effective  date—(l)  In  general.  This 
paragraph  (h){4)(iii)  generally  applies  to 
consolidated  return  years  for  which  the 
due  date  of  the  income  tax  return 
(without  extensions)  is  after  March  13, 
1998.  See  §  1.1502-3(d){4)  for  an 
optional  effective  date  rule  (generally 
making  this  paragraph  (h)(4)(iii)  also 
applicable  to  a  consolidated  return  year 
begiiming  on  or  after  January  1,  1997,  if 
the  due  date  of  the  income  tax  retiun 
(without  extensions)  was  on  or  before 
March  13.  1998). 

(i)  Contribution  years.  In  general,  a 
group  does  not  take  into  accoimt  a 
consolidated  taxable  year  for  which  the 
due  date  of  the  income  tax  return 
(without  extensions)  is  on  or  before 
March  13,  1998,  in  determining  a 
member's  (or  subgroup's)  contributions 
to  the  consolidated  section  53(c) 
limitation  under  this  paragraph 
(h)(4)(iii).  However,  if  a  consolidated 
group  chooses  to  apply  the  optional 
effective  date  rule,  the  consohdated 
group  shall  not  take  into  account  a 
consolidated  taxable  year  beginning 
before  January  1,  1997  in  determining  a 
member's  (or  subgroup's)  contributions 
to  the  consolidated  section  53(c) 
limitation  under  this  paragraph 
(h)(4)(iii). 
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(ii)  Special  subgroup  rule.  In  the  event 
that  the  principles  of  §  1 . 1 502-2 1  (g)(  1 ) 
do  not  apply  to  a  particular  credit 
carryover  in  the  current  group,  then 
solely  for  purposes  of  applying  this 
paragraph  (h)(4)(iii)  to  determine  the 
limitation  with  respect  to  that  carryover 
and  with  respect  to  which  the  SRLY 
register  (the  aggregate  of  the  member's 
or  subgroup's  contribution  to 
consolidated  section  53(c)  limitation 
reduced  by  the  aggregate  of  the 
member's  or  subgroup's  minimum  tax 
credits  arising  and  absorbed  in  all 
consolidated  return  years)  began  in  a 
taxable  year  for  which  the  due  date  of 
the  return  is  on  or  before  May  25,  2000, 
the  principles  of  §  1.1502-21(c)(2)  shall 
be  applied  without  regard  to  the  phrase 
"or  for  a  carryover  that  was  subject  to 
the  overlap  rule  described  in  paragraph 
(g)  of  this  section  or  §  1 . 1 502-1 5(g)  with 
respect  to  another  group  (the  form.jr 
group)." 

(2)  Overlap  rule  Paragraph 
(h){4)(iii)(B)(5)  of  this  section  (relating 
to  overlap  with  section  383)  applies  to 
taxable  years  for  which  the  due  date 
(without  extensions)  of  the  consolidated 
return  is  after  May  25,  2000.  For 
purposes  of  paragraph  (h)(4)(iii)(B)(5)  of 
this  section,  only  an  ownership  change 
to  which  section  383,  as  amended  by  the 
Tax  Reform  Act  of  1986  (100  Stat.  2095), 
applies  and  which  results  in  a  section 
383  credit  limitation  shall  constitute  a 
section  383  event.  The  optional  effective 
date  rule  of  §  1.1502-3(d)(4)  (generally 
making  this  paragraph  (h){4)(iii)  also 
applicable  to  a  consolidated  return  vear 
beginning  on  or  after  January  1,  1997,  if 
the  due  date  of  the  income  tax  return 
(without  extensions)  was  on  or  before 
March  13,  1998)  does  not  apply  with 
respect  to  paragraph  (h)(4)(iii)(B)(,'))  of 
this  section  (relating  to  the  overlap 
rule). 

§1.1 502-55T    [Removed] 

Par.  8.  Section  1  13()2-55T  is 

removed. 

Par.  9.  .Section  1.1502-98  is  amended 

by  adding  a  sentence  immeiliately 

following  the  first  sentence  to  read  as 

follows: 

§  1.1502-98    Coordination  with  section  383. 

*  *  *  For  example,  subgroups  with 
respect  to  the  c:arrvover  of  gener.d 
business  credits,  rniniinum  tax  credits, 
unused  foreign  tax.  and  net  capital  loss 
are  determined  by  applying  the 
principles  of  t)  11 502-9 1(d)(1).  *  *  * 

§1.1502-9A     [Amended] 

Par.  in.  Section  1  15()2-9A  is 
amended  as  follows: 

1.  in  paragraph  (a)(2),  tht;  last 
sentence  is  amended  by  removing  the 


language  "1.1502-3T(c)(4)"  and  adding 
■'1.1502-3(d)(4)"  in  its  place. 

2.  In  paragraph  (b)(l)(v),  the  last 
sentence  is  amended  by  removing  the 
language  ■'l,1502-3T(c)(4)"  and  adding 
■■1.1502-3(d)(4)"  in  its  place. 

Robert  E.  Wenzei, 

Dfputy  CommissiDntTof  Intfrnnl  Hfvpnuf 

Approved:  May  H,  2000 
lonathan  Talisman, 

Dt'puty  Assistant  Secretary- of  the  Treasun. 
|KR  Doc.  00-11901  Filed  5-24-00;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Parts  100, 110,  and  165 

[CGD01 -99-050] 

RIN  2115-AA97,  AA98,  AE46 

Temporary  Regulations:  OPSAIL  2000/ 
International  Naval  Review  2000  (INR 
2000),  Port  of  New  York/New  Jersey 

agency:  Coast  Guard.  DOT. 
ACTION:  Temporary  final  rule. 


summary:  The  Coast  Guard  is 
establishing  temporary  regulations  in 
New  York  Harbor.  Sandy  Hook  Bay,  the 
Hudson  and  East  Rivers,  and  the  Kill 
Van  Kull  for  OPSAIL  2000/INR  2000 
ac:tivities.  This  action  is  necessary  to 
provide  for  the  safety  of  life  on 
navigable  waters  during  OPSAIL  2000/ 
INR  2000  This  action  is  intended  to 
restriti  vessel  traffic  in  portions  of  New 
York  Harbor,  Sandy  Hook  Bay,  the 
Hudson  and  Fast  Rivers,  and  the  Kill 
Van  Kull. 

DATES:  This  rule  is  efftK:tive  from  12 
p.m.  est,  on  fune  29,  2000,  until  12 
p.m.  est.  on  [uly  5,  2000. 
ADDRESSES:  Comments  and  material 
received  from  the  public,  as  well  as 
documents  indicated  in  this  preamble  as 
being  available  in  the  docket,  are  part  of 
docket  CGDO 1-99-050  and  are  available 
for  inspection  or  t:opying  at  room  205, 
of  the  Waterways  Oversight  Branch  of 
(ioast  CJuard  Activities  New  York, 
between  H  a.m.,  est.  and  3  p.m..  e.s.t. 
Monda\  through  Friday,  exc:ept  Federal 
holidays 

FOR  FURTHER  INFORMATION  CONTACT: 

Lieutenant  I   Lopez,  Waterways 
Oversight  Branch,  Coast  Cluard 
Activities  New  York  (718)  354-4193. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

On  February  7,  2000,  we  published  a 
notice  of  proposed  rulemaking  (NPRM) 


entitled  Temporary  Regulations: 
OPSAIL  2000/Intemational  Naval 
Review  2000  (INR  2000),  Port  of  New 
York/New  Jersey  in  the  Federal  Register 
(65  FR  5833).  On  February  14,  2000,  we 
published  a  correction  to  this  NPRM 
entitled  Temporary  Regulations: 
OPSAIL  2000/lntemational  Naval 
Review  2000  (INR  2000).  Port  of  New 
York/New  Jersey  in  the  Federal  Register 
(65  FR  7333).  We  received  no  letters 
commenting  on  the  proposed  rule.  No 
public  hearing  was  requested,  and  none 
was  held. 

Background  and  Purpose 

The  U.S.  Navy  is  sponsoring  the 
International  Naval  Review.  This  event 
consists  of  the  anchoring  of 
approximately  50  U.S.  and  foreign  naval 
vessels  in  line  between  the  Verrazano- 
Narrows  Bridge  and  the  George 
Washington  Bridge.  A  high  level  U.S. 
dignitar)'  will  transit  aboard  a  U.S.  Navy 
vessel  along  this  line  as  a  ceremonial 
review.  Operation  Sail,  Inc.  is 
sponsoring  the  seventh  OPSAIL  Parade 
of  Tall  Ships,  as  well  as  a  fireworks 
display  co-sponsored  by  Macy's  Inc. 
Operation  Sail  consists  of  a  parade  of 
sailing  vessels  from  the  Verrazano- 
Narrows  Bridge  north  past  a  reviewing 
stand  aboard  the  U.S.S.  John  F.  Kennedy 
(CV-67)  anchored  in  Federal  Anchorage 
21B  in  Upper  New  York  Bay.  This 
parade  will  continue  north  to  the  George 
Washington  Bridge  where  these  vessels 
will  turn  south  and  go  to  berth 
throughout  the  Port  of  New  York  and 
New  Jersey.  These  events  are  scheduled 
to  take  place  on  July  4,  2000.  in  the  Port 
of  New  York/New  Jersey,  on  the  waters 
of  New  York  Harbor,  Sandy  Hook  Bay, 
the  Hudson  and  East  Rivers,  and  the  Kill 
Van  Kull  The  Coast  Guard  expects  a 
minimum  of  40,000  spectator  craft  for 
these  events.  These  regulations  create 
temporary  anchorage  regulations,  vessel 
movement  controls,  and  two  security 
zones.  The  regulations  will  be  in  effect 
at  various  times  in  the  Port  of  New  York 
and  New  Jersey  during  the  period  June 
29,  2000  through  July  5,  2000.  The 
vessel  congestion  due  to  the  large 
number  of  participating  and  spectator 
vessels  poses  a  significant  threat  to  the 
safety  of  life.  This  rulemaking  is 
necessary'  to  ensure  the  safety  of  life  on 
the  navigable  waters  of  the  United 
Slates. 

Regulated  Areas 

The  Coast  Guard  is  establishing  two 
regulated  areas  in  New  York  Harbor  that 
will  be  in  effect  from  July  3-5,  2000. 
These  two  regulated  areas  are  needed  to 
protect  the  maritime  public  and 
participating  vessels  from  possible 
hazards  to  navigation  associated  with: 
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an  International  Naval  Review 
conducted  on  the  Hudson  River  and 
New  York  Harbor  Upper  Bay,  a  Parade 
of  Tall  Ships  transiting  the  waters  of 
Sandy  Hook  Bay.  New  York  Harbor,  and 
the  Hudson  River  in  close  proximity; 
fireworks  fired  from  11-13  barges  on  the 
Hudson  and  East  Rivers  and  in  Upper 
New  York  Bay;  and  a  large  number  of 
naval  vessels.  Tall  Ships,  and  spectator 
craft  anchored  in  close  proximity 
throughout  the  duration  of  these  events. 
These  regulated  areas  include  vessel 
anchoring  and  operating  restrictions. 


Regulated  Area  A  covers  all  waters  of 
New  York  Harbor  Lower  Bay  and  Sandy 
Hook  Bay  within  the  following 
boundaries:  south  of  the  Verrazano- 
Narrows  Bridge;  west  of  a  line  drawn 
shore  to  shore  along  074°00'00''  W  (NAD 
1983)  between  Coney  Island,  New  York, 
and  Navesink,  New  Jersey;  and  east  of 
a  line  drawn  shore  to  shore  along 
074°03'12''  W  (NAD  1983)  between  Fort 
Wadsworth,  Staten  Island,  and 
Leonardo,  New  Jersey  and  all  waters  of 
Ambrose  Channel  shoreward  of 
Ambrose  Channel  Entrance  Lighted 


Gong  Buoy  1  fLLNR  34800)  and 
Ambrose  Channel  Entrance  Lighted  Bell 
Buoy  2  (LLNR  34805).  Please  see 
Chartlet  I,  depicting  Regulated  Area  A, 
included  with  this  Temporar>'  final  rule 
(TFR)  for  the  convenience  of  the  reader. 
This  area  is  to  be  used  as  a  staging  area 
for  vessels  participating  in  the  Parade  of 
Tall  Ships.  This  regulated  area  is 
effective  from  6  a.m.,  e.s.t.  July  3,  until 
4  p.m..  e.s.t.  on  Jidy  4.  2000. 
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Regulated  Area  B  i;overs  all  waters  of 
New  York  Harbor.  Upper  Bav.  the 
Hudson,  Harlem,  and  llast  Rivers,  and 
the  Kill  Van  Kull  within  the  followins 
boundaries:  south  of  Air  5 I'M)"  N  (NAD 
1983)  on  the  Hudson  River  at  Spuyten 
Duyvil  Creek;  west  of  the  Throws  Neck 
Bridge  on  the  East  River,  north  of  the 


Verrazano-Narrows  Bridge;  and  east  of  a 
line  drawn  from  shore  to  shore  along 
[)74  0,5'15"  VV  (NAD  1983)  between  New- 
Brighton.  Staten  Island,  and  Constable 
Hook.  New  lersey.  m  the  Kill  Van  Kull 
Please  see  Chartlet  II,  depicting 
Regulated  Area  B.  mcluded  with  this 
TFR  for  the  convenience  of  the  reader. 


This  regulated  area  is  for  the 
International  Naval  Review,  the  Parade 
of  Tall  Ships,  and  the  (uly  4th  fireworks 
display  This  regulated  area  is  effective 
from  10  a.m..  est.  on  luly  3,  2000,  until 
10  a.m.,  e.s.t.  on  July  5.  2000. 


NOTTOBE  USED  FOR 
NAVIGATIONAL  PURPOSES 


Chartletll 
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Spectator  vessels  transiting  Regulated 
Area  A  or  B  must  do  so  at  no  wake 
speed  or  at  speeds  not  to  exceed  10 
knots,  whichever  is  less.  No  vessels 
other  than  OPSAIL  2000/INR  2000 
vessels,  their  assisting  tugs,  and 
enforcement  vessels,  may  enter  or 
navigate  within  the  boundaries  of  the 
Anchorage  Channel  or  Hudson  River  in 
regulated  Area  B  unless  specifically 
authorized  by  the  Coast  Guard  Captain 
of  the  Port,  New  York,  or  his  on-scene 
representative.  No  vessel  may  anchor  in 
the  Anchorage  Channel  or  Hudson  River 
outside  of  the  designated  spectator 
anchorages  in  Regulated  Area  B  at  any 
time  without  authorization.  The 
operation  of  seaplanes,  including 
taxiing,  landing,  and  taking  off,  is 
prohibited  in  Area  B  on  July  3-4,  2000, 
without  prior  written  authorization  from 
the  Captain  of  the  Port.  Ferry  services 
may  operate  in  Area  B  on  July  3  and  5, 
2000.  On  July  4.  2000  only  those  ferry 
services  with  prior  written  authorization 
from  the  Coast  Guard  Captain  of  the  Port 
will  be  authorized  to  operate  in  this 
area. 

No  vessel,  other  than  OPSAIL  2000/ 
INK  2000  vessels,  their  assisting  tugs, 
and  enforcement  vessels,  is  permitted  to 
transit  the  waters  between  Gk)vemors 
Island  and  The  Battery  in  southern 
Manhattan  from  7  a.m.,  e.s.t.  July  4, 
2000  until  the  end  of  the  Parade  of  Sail. 
Vessels  which  must  transit  to  or  from 
the  East  River  may  only  do  so  by  using 
Buttermilk  Channel  unless  otherwise 
authorized  by  the  Coast  Guard  Captain 
of  the  Port,  New  York,  or  his  on-scene 
representative. 

Regulated  Area  A  contains  three 
anchorage  grounds  for  use  by  OPSAIL 
2000/INR  2000  vessels  only  and  it  will 
also  serve  as  a  staging  area  for  the 
vessels  participating  in  the  Parade  of 
Sail.  Regulated  Area  B  contains 
anchorage  grounds  for  OPSAIL  2000/ 
INR  2000  vessels  and  spectator  crait.  It 
contains  the  International  Naval  Review 
of  Ships  on  the  Hudson  River  and  New 
York  Harbor's  Upper  Bay,  from  the 
Verrazano-Narrows  Bridge  to  the  George 
Washington  Bridge  (river  mile  11.0). 
The  International  Naval  Review  will  be 
conducted  on  the  morning  of  July  4, 
2000  and  consists  of  a  column  of 
approximately  50  International  Naval 
Ships  anchored  in  the  Hudson  River 
and  New  York  Harbor's  Upper  Bay 


along  the  western  side  of  the  Anchorage 
Chaimel.  The  U.S.  Navy  Review  Ship 
will  transit  south  along  this  column 
from  the  George  Washington  Bridge  to 
the  Verrazano-Narrows  Bridge  and 
conduct  a  review  of  all  the  participating 
naval  ships.  After  the  INR, 
approximately  300  vessels  will 
participate  in  the  Parade  of  Sailing 
Vessels  which  will  take  place  in  Area  B 
between  the  Verrazano-Narrows  Bridge 
and  the  George  Washington  Bridge 
(river  mile  11.0)  on  the  Hudson  River. 
Additionally,  Area  B  will  contain  11-13 
fireworks  barges  being  used  for  the  July 
4th  fireworks  display.  Fireworks  barges 
will  be  located  in  the  Hudson  River 
between  the  Holland  Tunnel  Ventilators 
and  West  65th  Street  in  Manhattan,  in 
the  East  River  between  the  southern  tip 
of  Roosevelt  Island  and  The  Battery,  east 
of  Liberty  Island,  and  in  the  Anchorage 
Channel  north  of  the  Verrazano-Narrows 
Bridge. 

Anchorage  Regulations 

The  Coast  Guard  is  also  establishing 
temporary  Anchorage  Regulations  for 
participating  OPSAIL  2000/INR  2000 
ships  and  spectator  craft.  Some  current 
Anchorage  Regulations  in  33  CFT? 
110.155  are  temporarily  suspended  by 
this  regulation  and  new  Anchorage 
Grounds  and  regulations  are  being 
temporarily  established.  Chartlets  1,  m, 
and  IV  illustrate  the  anchorage  groiuids 
and  are  included  for  the  convenience  of 
the  reader. 

The  anchorage  regulations  designate 
selected  current  or  temporarily 
established  Anchorage  Grounds  for 
spectator  or  OPSAIL  2000/INR  2000 
participant  vessel  use  only.  They  restrict 
all  other  vessels  from  using  these 
Anchorage  Groimds  during  a  portion  of 
the  OPSAIL  2000/INR  2000  event.  The 
Anchorage  Grounds  are  needed  to 
provide  viewing  areas  for  spectator 
vessels  while  maintaining  a  clear  parade 
route  for  the  participating  OPSAIL/INR 
vessels  and  to  protect  boaters  and 
spectator  vessels  from  the  hazards 
associated  with  the  International  Naval 
Review  and  the  Parade  of  Tall  Ships. 

The  Coast  Guard  designates 
Anchorage  Groiuids  16,  17,  and  18-A  in 
the  Hudson  River  in  the  vicinity  of  the 
George  Washington  Bridge  (river  mile 
11.0);  and  the  temporarily  established 
Liberty  Island  Anchorage,  Ellis  Island 


Anchorage,  Caven  Point  Anchorage, 
Jersey  Flats  Anchorage  and  Robbins 
Reef  Anchorage  in  New  York  Harbor's 
Upper  Bay,  and  a  temporary  Anchorage 
Ground  from  north  of  the  Verrazano- 
Narrows  Bridge  to  Owls  Head  Park 
along  the  Brooklyn  shoreline 
exclusively  for  spectator  vessel  use  from 
12  p.m.,  e.s.t.  on  June  29,  2000,  until  12 
p.m.,  e.s.t.  on  July  5,  2000.  The 
temporary  Narrows  Anchorage  is  being 
expanded  to  authorize  a  larger  viewdng 
area  for  spectator  vessels  between  25 
meters  (82  feet)  and  60  meters  (197  feet). 
The  expanded  aiea  includes  all  waters 
of  Anchorage  Channel  east  of  a  line 
drawn  between  Gowanus  Flats  Lighted 
Bell  Buoy  22  (LLNR  34945)  and  Bay 
Ridge  Channel  Lighted  Buoy  2  (LLNR 
36872)  to  the  western  boundary  of  the 
temporary  Narrows  Anchorage. 

The  Coast  Guard  also  designates 
Anchorage  Groimds  21-B,  23-A,  23-B, 
and  24  in  New  York  Harbor's  Upper  Bay 
for  OPSAIL  2000/INR  2000  participant 
vessels.  These  regulations  are  effective 
from  3  a.m.,  e.s.t.  July  1,  2000,  through 
6  p.m.,  e.s.t.  July  5,  2000.  Other  vessels 
may  be  authorized  to  use  these 
anchorages  on  July  1  and  2,  2000  as 
determined  by  the  Captain  of  the  Port, 
New  York. 

Additionally,  the  Coast  Guard 
designates  Anchorage  Ground  25  and  a 
temporarily  established  Anchorage 
Groimd  covering  portions  of  Anchorage 
Grounds  26,  49-F  and  49G  in  Sandy 
Hook  Bay  for  OPSAIL  2000/INR  2000 
participant  vessels.  These  proposed 
regulations  are  effective  frtim  6  a.m., 
e.s.t.  July  2,  2000,  through  4  p.m.,  e.s.t. 
July  4,  2000. 

The  eastern  portions  of  the  Jersey 
Flats  and  Robbins  Reef  Anchorages  and 
the  Narrows  Temporary  Anchorage 
Ground  are  for  vessels  between  25 
meters  (82  feet)  and  60  meters  (197  feet) 
in  length.  Anchorage  21-C  is  for  vessels 
greater  than  60  meters  (197  feet). 
Positioning  writhin  these  three 
anchorages  will  be  controlled  by  the 
Captain  of  the  Port,  New  York.  Persons 
desiring  to  use  these  anchorages  must 
have  a  permit  from  the  Captain  of  the 
Port  New  York.  A  lottery  was  held  to 
determine  vessel  anchorage  locations 
and  apphcations  are  no  longer  being 
accepted. 
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Security  Zones 

The  Coast  Guard  is  estahlishing  a 
moving  security  zone  for  all  waters 
within  500  yards  of  the  Review  Ship  for 
the  International  Naval  Review  from  7 
a.m.,  e.s.t.  until  1 1  a.m..  e.s.t.  on  luly  4. 
2000.  The  Review  Ship  will  be  the  U.S. 
Navy  vessel  that  is  anchored  the  furthest 
north  in  the  Hudson  River  at  7  a.m., 
e.s.t.  on  luly  4,  2000.  This  ship  will  get 
underway  and  transit  down  the  Hudson 
River  and  Upper  New  York  Bay  between 
the  George  Washington  Bridge  (river 
mile  11.0)  and  the  Verrazano-Narrows 
Bridge.  The  Review  Ship  will  be  easily 
identifiable  during  its  transit  because  it 
will  be  the  only  large  U.S.  Navy  vessel 
that  is  underway  at  this  time  in  the  Port 
of  New  York,  and  it  will  be  escorted  by 
numerous  U.S.  Coast  Guard  small  boats. 

A  second  security  zone  is  established 
for  all  waters  within  500  yards  of  the 
U.S.S.  John  F.  Kennedy  (CV-67).  from 
10  a.m..  e.s.t.  until  5  p.m.,  e.s.t.  on  July 
4,  2000  while  in  Anchorage  21-B  and 
while  being  used  as  the  reviewing  stand 
for  the  Parade  of  Sailing  Vessels. 
Numerous  dignitaries  who  require 
Secret  Service  protection  will  be 
onboard  both  Navy  vessels.  Due  to  the 
dignitaries'  attendance,  security  zones 
are  required  to  ensure  the  proper  level 
of  protection  to  prevent  sabotage  or 
other  subversive  acts,  accidents,  or  other 
activities  of  a  similar  nature  to  the  Port 
of  New  York/New  Jersey. 

Discussion  of  Comments  and  Changes 

We  received  no  letters  commenting  on 
the  proposed  rule,  but  we  did  make  two 
minor  changes  to  it  The  temporary 
Narrows  Anchorage  is  being  expanded 
to  make  a  larger  viewing  area  for 
spectator  vessels  between  25  meters  (82 
feet)  and  60  meters  (197  feet).  The 
expanded  area  includes  all  waters  of 
Anchorage  Channel  east  of  a  line  drawn 
between  Gowanus  Flats  Lighted  Bell 
Buoy  22  (LLNR  34945)  and  Bay  Ridge 
Channel  Lighted  Buoy  2  (LLNR  36872) 
to  the  western  boundary  of  the 
temporary  Narrows  Anchorage,  and 
south  of  the  current  southern  boundary 
of  Federal  Anchorage  21-C.  This  change 
increases  the  length  of  the  temporary 
Narrows  Anchorage  by  1,450  yards  The 
increased  anchorage  length  is  necessarv 
because  it  provides  a  greater  area  for 
spectator  craft  to  an<;hor  in.  It  is  also 
easier  to  enforce  as  the  western 
boundary  is  now  aligned  with  the 
western  boundary  of  Federal  Anchorage 
No.  21-(^  This  will  provide  one  straight 
boundary  line  to  enforce  as  opposed  to 
three  boundary  lines  as  originally 
planned.  The  expanded  temporary 
Narrows  Anchorage  area  will  not  have 
a  negative  impact  on  vessel  traffic  in  the 


area  because  the  expanded  area  does  not 
include  any  navigable  channels  and  it 
would  not  have  been  used  by  vessels. 
But  it  will  have  a  positive  impact 
because  it  provides  space  for  five  extra 
spectator  craft  that  were  alternate 
winners  of  the  lottery  drawing  for 
anchorage  spots  in  the  area. 

We  changed  section  110.155's 
introductory  note  to  emphasize  the 
mariners'  need  to  exercise  caution  while 
using  the  temporarily  designated 
anchorage  areas  for  OPSAIL  2000/INR 
2000.  While  we  are  not  aware  of  any 
safety  problems  associated  with  these 
temporary  anchorage  areas,  we  can  not 
ensure  the  anchor  holding  capability  of 
each  area  nor  that  the  bottoms  are  free 
from  obstructions.  Consequently,  we  are 
advising  mariners  to  take  appropriate 
precautions  including  using  all  means 
available  to  ensure  their  vessels  are  not 
dragging  anchor.  But  based  on  past 
experience  with  these  temporary 
anchorage  areas,  we  have  no  reason  to 
believe  they  are  not  adequate  for  their 
intended  use 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order  It  is  not  "significant"  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040,  February  26,  1979) 

We  expect  the  economic  impact  of 
this  rule  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  paragraph 
lOe  of  the  regulatory  policies  and 
procedures  of  DOT  is  unnecessary. 

Although  this  regulation  prevents 
traffic  from  transiting  a  portion  of  New 
York  Harbor,  Sandy  Hook  Bay,  the 
Hudson  and  East  Rivers,  and  the  Kill 
Van  Kull  during  the  events,  the  effect  of 
this  regulation  will  not  be  significant  for 
the  following  reasons:  The  limited 
duration  that  the  regulated  areas  will  be 
in  effect  and  the  extensive  advance 
notifications  that  have  been  and  will  be 
made  to  the  maritime  community  via 
the  Local  Notice  to  Mariners,  facsimile, 
marine  information  broadcasts.  New 
York  Harbor  Operations  C;ommittee 
meetings,  and  New  York  area 
newspapers,  so  mariners  can  adjust 
their  plans  accordingly.  At  no  time  will 
commercial  shipping  access  to  Port 
Newark/Port  Elizabeth  facilities  be 
prohibited.  Access  to  those  areas  may  be 
accomplished  using  Raritan  Bay,  Arthur 
Kill.  Kill  Van  Kull.  and  Newark  Bay  as 
an  alternate  route  This  will  allow  the 
majority  of  the  maritime  industrial 


activity  in  the  Port  of  New  York/New 
[ersev  to  continue,  relatively  unaffected. 
Similar  regulated  areas  were  established 
for  the  1986  and  1992  OPSAIL  events. 
Based  upon  the  Coast  Guard's 
experiences  learned  from  these  previous 
events  of  a  similar  magnitude,  these 
proposed  regulations  have  been 
narrowly  tailored  to  impose  the  least 
impact  on  maritime  interests  yet 
provide  the  level  of  safety  deemed 
necessary. 

One  substantive  change  is  being  made 
to  the  Temporary  final  rule.  The 
temporary  Narrows  Anchorage  is  being 
expanded  to  authorize  a  larger  viewing 
area  for  spectator  vessels  between  25 
meters  (82  feet)  and  60  meters  (197  feet). 
The  expanded  area  includes  all  waters 
of  Anchorage  Channel  east  of  a  line 
drawn  between  Gowanus  Flats  Lighted 
Bell  Buov  22  (LLNR  34945)  and  Bay 
Ridge  Chaxmel  Ughted  Buoy  2  (LLNR 
36872)  to  the  western  boundary  of  the 
temporary  Narrows  Anchorage,  and 
south  of  the  current  southern  boundary 
of  Federal  Anchorage  21-C.  We  expect 
this  change  to  have  no  adverse 
economic  impact  as  it  increases  the  size 
of  the  available  spectator  craft  viewing 
area  in  the  Narrows  Temporary 
anchorage  without  closing  any  portions 
of  any  navigable  channels.  As  originally 
published  in  the  NPRM,  this  area  would 
not  have  been  used  by  any  vessels. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  use.  601-612),  we  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities  "  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

For  the  reasons  discussed  in  the 
Regulatory  Evaluation  section  above,  the 
Coast  Guard  certifies  under  5  U.S.C. 
605(b)  that  this  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  would  affect  the  following 
entities,  some  of  which  might  be  small 
entities.  The  owners  or  operators  of 
vessels  intending  to  transit  or  anchor  in 
portions  of  Lower  and  Upper  New  York 
Bay  and  the  Hudson  and  East  Rivers 
during  various  times  from  June  29-Iuly 
5,  2000.  These  regulations  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities  for 
the  following  additional  reasons: 
Although  these  regulations  will  apply  to 
a  substantial  portion  of  the  Port  of  New 
York/New  Jersey,  designated  areas  for 
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viewing  the  Parade  of  Sailing  Vessels 
and  the  Fourth  of  July  Fireworks  are 
being  established  to  allow  for  maximum 
use  of  the  waterways  by  commercial 
tour  boats  that  usually  operate  in  the 
affected  areas.  Before  the  effective 
period,  the  Coast  Guard  will  make 
notifications  to  the  public  via  mailings, 
facsimiles,  the  Local  Notice  to  Mariners 
and  use  of  the  sponsors  Internet  site.  In 
addition,  the  sponsoring  organization, 
OPSAIL  Inc.,  is  plarming  to  publish 
information  of  the  event  in  local 
newspapers,  pamphlets,  and  television 
and  radio  broadcasts. 

One  substantive  change  is  being  made 
to  the  Temporary  final  rule.  The 
temporary  Narrows  Anchorage  is  being 
expanded  to  authorize  a  larger  viewing 
area  for  spectator  vessels  between  25 
meters  (82  feet)  and  60  meters  (197  feet). 
The  expanded  area  includes  all  waters 
of  Anchorage  Channel  east  of  a  line 
drawn  between  Gowanus  Flats  Lighted 
Bell  Buoy  22  (LLNR  34945)  and  Bay 
Ridge  Channel  Lighted  Buoy  2  (LLNR 
36872)  to  the  western  boundary  of  the 
temporary  Narrows  Anchorage,  and 
south  of  the  current  southern  boundary 
of  Federal  Anchorage  21-C.  This  will 
have  a  positive  impact  on  small  entities 
as  it  provides  space  for  five  more 
spectator  craft  to  be  awarded  permits  to 
anchor  here  in  the  lottery  drawing.  As 
originally  published  in  the  NPRM,  this 
area  would  not  have  been  used  by  any 
vessels. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121),  we  offered  to  assist  small  entities 
in  understanding  the  rule  so  that  they 
could  better  evaluate  its  effects  on  them 
and  participate  in  the  rulemeiking 
process.  We  provided  explanations  of 
the  effect  of  these  regulations  on  the 
Port  of  New  York/New  Jersey  to 
approximately  15  small  entities. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with,  Federal  regulations  to 
the  Small  Business  and  Agricultural 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
800-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 


Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

We  have  analyzed  this  rule  under 
Executive  Order  13132  and  have 
determined  that  this  rule  does  not  have 
implications  for  federalism  under  that 
Order. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  governs 
the  issuance  of  Federal  regulations  that 
require  unfunded  mandates.  An 
unfunded  mandate  is  a  regulation  that 
requires  a  State,  local,  or  tribal 
government  or  the  private  sector  to 
incur  direct  costs  without  the  Federal 
Government's  having  first  provided  the 
funds  to  pay  those  unfunded  mandate 
costs.  This  rule  will  not  impose  an 
unfunded  mandate. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  concern  an  environmental  risk 
to  health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule, 
including  the  expansion  of  the 
Temporary  Narrows  Anchorage 
discussed  in  the  Discussion  of 
Comments  and  Changes  section  above, 
and  concluded  that,  under  figure  2-1 , 
paragraph  34(f  g,  and  h),  of 
Commandant  Instruction  Ml 64 75. IC, 
this  rule  is  categorically  excluded  from 
further  environmental  docimientation. 
These  temporary  regulations  establish 
special  local  regulations,  anchorage 
grounds,  and  security  zones.  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  where 
indicated  imder  ADDRESSES. 


List  of  Subjects 

33  CFR  Part  100 

Marine  safety.  Navigation  (water). 
Reporting  and  recordkeeping 
requirements.  Waterways. 

33  CFR  Part  no 

Anchorage  grounds. 

33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements,  Security  measures, 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  Parts  100,  110.  and  165  as  follows: 

PART  100— MARINE  EVEtfTS 

1.  The  authority  citation  for  part  100 
continues  to  read  as  follows: 

Authoritv:  33  U.S.C   1233  through  123b;  49 
CFR  1.46:  3'3  CFR  100.35. 

2.  Add  temporary-  §  lOO.TOl-050  to 
read  as  follows: 

§  1 00.T01-050    OPSAIL  2000/lntemational 
Naval  Review  (INR)  2000,  Port  of  New  York/ 
New  Jersey. 

(a)  Regulated  Areas.  (1)  Regulated 
Area  A.  (i)  Location.  All  waters  of  New 
York  Harbor,  Lower  Bay  and  Sandy 
Hook  Bay  within  the  following 
boundaries:  south  of  the  Verrazano- 
Narrows  Bridge;  west  of  a  line  drawn 
shore  to  shore  along  074°00"00  W  (NAD 
1983)  between  Coney  Island.  New  York, 
and  Navesink,  New  Jersey;  and  east  of 
a  line  drawn  shore  to  shore  along 
074°03'12"  W  (NAD  1983)  between  Fort 
Wadsworth,  Staten  Island,  and 
Leonardo,  New  Jersey,  and  all  waters  of 
Ambrose  Channel  shoreward  of 
Ambrose  Channel  Entrance  Lighted 
Gong  Buoy  1  (LLNR  34800)  and 
Ambrose  Channel  Entrance  Lighted  Bell 
Buoy  2  (LLNR  34805). 

(ii)  Enforcement  period.  Paragraph 
(a)(l)(i)  of  this  section  is  enforced  from 
6  a.m.,  e.s.t.  July  3,  until  4  p.m.,  e.s.t. 
on  July  4,  2000. 

(2)  Regulated  Area  B.  (i)  Location.  All 
waters  of  New  York  Harbor,  Upper  Bay, 
the  Hudson  and  East  Rivers,  and  the  Kill 
Van  Kull  within  the  following 
boundaries:  south  of  40°52'39''  N  (NAD 
1983)  on  the  Hudson  River  at  Spuyten 
Duyvil  Creek;  west  of  the  Throgs  Neck 
Bridge  on  the  East  River;  north  of  the 
Verrazano-Narrows  Bridge;  and  east  of  a 
line  drawn  from  shore  to  shore  along 
074°05'15''  W  (NAD  1983)  between  New 
Brighton,  Staten  Island,  and  Constable 
Hook,  New  Jersey,  in  the  Kill  Van  Kull. 

(ii)  Enforcement  period.  Paragraph 
(a)(2)(i)  of  this  section  is  enforced  from 
10  a.m.,  e.s.t.  on  July  3,  2000,  imtil  10 
a.m.,  e.s.t.  on  July  5,  2000. 
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(b)  Special  local  regulations.  (1)  No 
vessel  except  OPSAIL  2()()0/INR  2000 
participating  vessels  and  their  assisting 
tugs,  spectator  vessels,  and  those  vessels 
exempt  from  the  regulations  in  this 
section,  may  enter  or  navigate  within 
Areas  A  and  B.  unless  specifically 
authorized  by  the  (^oast  Cluard  Chaplain 
of  the  Port.  New  York,  or  his  on-scene 
representative. 

(2)  Vessels  transiting  Area  B  must  do 
so  at  no  wake  speed  or  at  spet?ds  not  to 
exceed  10  knots,  whichever  is  less. 

(3)  Not  withstanding  paragraph  (b)(1) 
of  this  section,  no  vessel,  other  than 
OPSAIL  2000/INR  2000  Vessels,  their 
assisting  tugs,  and  enforcement  vessels, 
may  enter  or  navigate  within  the 
boundaries  of  the  main  shipping 
channels  in  Area  B  unless  they  are 
specifically  authorized  to  do  so  by  Coast 
Guard  Captain  of  the  Port,  New  York,  or 
his  on-scene  representative.  No  vessel  in 
Area  B  is  permitted  to  cross  through  the 
parade  of  sail,, cross  within  500  yards  of 
the  lead  or  last  vessel  in  the  parade  of 
sail,  or  maneuver  alongside  within  100 
yards  of  any  OPSAIL  2000/INR  2000 
Vessel  unless  authorized  to  do  so  by  the 
Captain  of  the  Port. 

(4)  No  vessel  is  permitted  to  anchor  in 
the  Anchorage  Channel  or  the  Hudsr  n 
River  outside  of  the  designated 
anchorages  at  any  time  without 
authorization.  Vessels  which  need  to 
anchor  to  maintain  position  will  only  do 
so  in  designated  anchorage  areas. 

(5)  No  vessel,  other  than  OPSAIL 
2000/INR  2000  Vessels,  their  assisting 
tugs,  and  enforcement  vessels,  is 
permitted  to  transit  the  waters  between 
Governors  Island  and  The  Battery  in 
southern  Manhattan  from  7  a.m.,  est. 
July  4,  2000  until  the  end  of  the  Parade 
of  Sailing  Vessels.  Vessels  which  must 
transit  to  or  from  the  East  River  may 
only  do  so  by  using  Buttermilk  Channel, 
unless  otherwise  authorized  by  the 
Coast  Guard  Captain  of  the  Port,  New 
York,  or  his  designated  on-scene 
representative. 

(6)  Ferry  services  may  operate  in  Area 
B  on  July  3  and  5.  2000  On  July  4,  2000 
only  those  with  prior  written 
authorization  from  the  (^oast  Ciuard 
Captain  of  the  Port  will  be  authorized  to 
operate  in  this  area. 

(7)  The  operation  of  seaplanes, 
including  taxiing,  landing,  and  taking 
off.  is  prohibited  in  Area  B  on  |uly  3- 
4,  2000,  without  prior  written 
authorization  from  the  Captain  of  the 
Port. 

(8)  All  spectator  vessels  must 
maintain  their  position  in  the 
designated  spectator  craft  anchorages 
during  the  fireworks  display  on  luly  4th 
scheduled  from  9  p  m  .  est.  imtil  10:4.5 
p.m..  e.s.t. 


(c)  EfffctivT  period  This  section  is 
applicable  from  fi  a.m.,  est.  on  July  3, 
2000,  until  10  a.m..  e.s.t.  on  July  5. 
2000 

PART  110— ANCHORAGE 
REGULATIONS 

3.  The  authority  citation  for  part  110 
continues  to  read  as  follows: 

Authorirv:  3:3  U.S.C.  471.  1221  through 
1236,  2030^  203.5  and  2071;  49  CFR  1.46  and 
3;K;FR  1.05-l(g) 

4.  Effective  June  29,  2000  through  July 
5,  2000.  §  110.155  is  temporarily 
amended  as  follows: 

a.  Add  introductory  text  to  the 
beginning  of  the  section; 

b.  Add  new  paragraphs  (c)(l)(ii). 
(c)(2)(ii).  (c){3)(ii); 

c.  Paragraphs  (d)(1)  through  {d)(5), 
{d){7)  through  (d)(9).  (d)(10)(i).  (d)(12)(i) 
and  the  introductory  text  of  paragraph 
(d)(16)  are  suspended  and  new 
paragraphs  (d)(10){ii).  (d){ll)(iii). 
(d)(12)(iii)  through  (d)(12)(iv). 
(d)(13)(vi).  (d)(14)(iv).  (d)(15)(iii).  and 
(d)(17)  through  (d)(20)  are  added; 

d.  Add  new  paragraph  {e)(l){iii); 

e.  The  Note  to  paragraph  (f)(1) 
introductory  text  is  suspended; 

f.  Paragraphs  (m)(2)(i)  through 
(m)(2)(ii)  and  (m)(3)(i)  are  suspended 
and  new  paragraphs  (m)(2)(iii)  and 
(m)(3)(ii)  are  added; 

g.  Paragraph  (n)(l)  is  suspended;  and 
n.  Add  new  paragraphs  (o)  and  (p). 
The  additi(ms  read  as  follows: 

§110.155    Anchorage  Grounds;  Port  of 
New  York. 

The  designated  anchorage  grounds  in 
this  section  have  not  been  specially 
surveyed  or  inspected  and  navigational 
charts  may  not  show  all  seabed 
obstructions  or  shallowest  depths. 
Additionally,  the  anchorages  are  in 
areas  of  substantial  currents.  Mariners 
who  use  these  temporary  anchorages 
should  take  appropriate  precautions, 
including  using  all  means  available  to 
ensure  vour  vessel  is  not  dragging 
anchor.  Finally,  these  are  not  special 
anchorage  areas.  Thus  vessels  must 
display  anchor  lights,  as  required  by  the 
navigation  rules. 
***** 

(c)*  •  * 
(1)  *  *  * 
(ii)  This  anchorage  is  designated  for 

the  exclusive  use  of  spectator  vessels 
less  than  25  meters  (82  feet)  in  length  on 
a  first  come,  first  served  basis. 

(2)*    *    • 

(ii)  See  paragraph  (c)(l)(ii)  of  this 
section. 

(3)*    •    • 

(ii)  See  paragraph  (c)(l)(ii)  of  this 
section. 


(d)*    *    * 
(10)  •   *   * 

(ii)  This  anchorage  is  for  OPSAIL 
2000  participating  vessels  only. 

(11)*   •   * 

(iii)  This  anchorage  is  reserved  for 

OPS/  IL  2000/INR  2000  participating 

vessels.  No  other  vessel  may  anchor  or 

operate  in  this  area  within  100  yards  of 

OPSAIL  2000/INR  2000  participating 

vessels. 

(12)*    *    * 

(iii)  This  anchorage  is  for  vessels 
greater  than  60  meters  (197  feet)  in 
length.  Persons  desiring  to  use  this 
anchorage  must  hold  a  permit  from  the 
Captain  of  the  Port  New  York  on  their 
vessel.  A  lottery  was  held  to  determine 
vessel  anchorage  locations  and 
applications  are  no  longer  being 
accepted. 

(iv)  This  anchorage  is  available  for 
vessels  observing  or  participating  in 
OPSAIL  2000/INR  2000  festivities  and 
which  have  been  authorized  by  the 
Coast  Guard  Captain  of  the  Port.  New 
York.  No  vessel  may  anchor  within  this 
area  without  authorization  to  do  so. 

(13)*   •   • 

(vi)  See  paragraph  (d)(12)(iv)  of  this 
section. 

(14)*    *    * 

(iv)  See  paragraph  (d)(12)(iv)  of  this 
section. 

(15)*    *    * 

(iii)  See  paragraph  (d)(12)(iv)  of  this 
section. 
•         *         •         •         • 

(17)  The  anchorages  in  this  paragraph 
(d)(17)  are  designated  for  the  exclusive 
use  of  spectator  vessels  less  than  25 
meters  (82  feet)  in  length  on  a  first 
come,  first  served  basis. 

(i)  Ellis  Island  Anchorage.  That  area 
bound  by  the  following  points: 
40°41'55"  N.  074°02'56"  W;  40"41'29.5'' 
N,  074  02'05''  W;  40°41'42''  N, 
074°02'00.5''  W;  40°41'55''  N.  074°01'58'' 
W;  40'42'05"  N,  074°01'57''  W: 
40"42'20.5"  N.  074'>02'06''  W  (NAD 
1983);  thence  along  the  shoreline  to  the 
point  of  beginning. 

(ii)  Liberty  Island  Anchorage.  That 
area  bound  by  the  following  points: 
40'41'30.5"  N.  074°03'15.5"  W; 
40''41'11.5''  N,  074°02'44''  W;  40'41'34" 
N.  074°02'26.5''  W;  40=41'51.5''  N, 
074''02'59.5''  W  (NAD  1983);  tlience 
along  the  shoreline  to  the  point  of 
beginning. 

(iii)  Caven  Point  Anchorage.  That  euea 
bound  bv  the  following  points: 
40°40'33''  N,  074°03'33''  W;  40°40'25'  N, 
074°03'23'  W;  40°40'09.5''  N.  074''02'59'' 
W;  40°40'59.5"  N.  074°02'26.5"  W; 
40'^41'26'  N.  074°03'18''  W  (NAD  1983); 
thence  along  the  shoreline  and  the 
Caven  Point  Pier  to  the  point  of 
beginning. 
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(18)  Jersey  Flats  Anchorage.  That  area 
bound  by  the  following  points: 
40°39'57''  N,  074°04'00''  W;  40°39'50''  N, 
074°03'56''  W;  40°39'35'  N,  074°03'22'' 
W;  40°40'02.5"  N,  074°03'04''  W; 
40°40'53"  N,  074°04'17''  W  (NAD  1983): 
thence  along  the  shoreline  to  the  point 
of  beginning. 

(i)  The  area  west  of  the  eastern  end  of 
the  Global  Marine  Terminal  Pier  is  for 
the  exclusive  use  of  spectator  vessels 
less  than  25  meters  (82  feet)  in  length  on 
a  first  come,  first  served  basis.  The  area 
east  of  the  eastern  end  of  the  Global 
Marine  Terminal  Pier  is  for  vessels 
between  25  meters  (82  feet)  and  60 
meters  (197  feet)  in  length. 

(ii)  Persons  desiring  to  use  this 
anchorage  must  hold  a  permit  from  the 
Captain  of  the  Port  New  York  on  their 
vessel.  A  Lottery  was  held  to  determine 
vessel  anchorage  locations  and 
applications  are  no  longer  being 
accepted. 

(19)  Rabbins  Reef  Anchorage.  That 
area  bound  by  the  folio v«ring  points: 
40°39'19.5'  N,  074''05'10'  W;  40°39'00'' 
N,  074°03'46'  W;  40°39'22''  N, 
074°03'29''  W;  40°39'49.5''  N,  074''04'06'' 
W;  (NAD  1983);  thence  along  the 
shoreline  to  the  point  of  beginning. 

(i)  The  area  west  of  the  eastern  end  of 
the  Military  Ocean  Terminal  Pier  is  for 
the  exclusive  use  of  spectator  vessels 
less  than  25  meters  (82  feet)  in  length  on 
a  first  come,  first  served  basis.  The  area 
east  of  the  eastern  end  of  the  Military 
Ocean  Terminal  Pier  is  for  vessels 
between  25  meters  (82  feet)  and  60 
meters  (197  feet)  in  length. 

(ii)  Persons  desiring  to  use  this 
anchorage  must  hold  a  permit  from  the 
Captain  of  the  Port  New  York  on  their 
vessel.  A  lottery  was  held  to  determine 
vessel  anchorage  locations  and 
applications  are  no  longer  being 
accepted. 

(20)  All  vessels  anchored  in  the 
anchorages  described  in  paragraphs 
(d)(17)  through  (19)  of  this  section  must 
comply  with  the  requirements  in 
paragraphs  (d)(16)(iii)  through  (vii)  of 
this  section.  Any  vessel  anchored  in  or 
intending  to  anchor  in  Federal 
Anchorage  21-A  through  21-C,  23-A, 
23-B,  24  or  25  must  comply  with  the 
requirements  in  paragraphs  (d)(16)(i) 
through  (x)  of  this  section. 

(e)*   *   * 

(D*   *   * 

(iii)  No  vessel  other  than  OPSAIL 
2000/INR  2000  Vessels  and  their 
designated  assist  tugs  may  anchor  and/ 
or  approach  within  100  yards  of  any 
OPSAIL  2000/INR  2000  Vessel 
navigating  or  anchored  in  this  area. 
***** 

(mj*   •  * 


(2)*   *   * 

(iii)  Anchorage  No.  49-F  is  reserved 
for  vessels  as  set  out  in  paragraph  (o)(2) 
of  this  section. 

(3)  *   *   * 

(ii)  Anchorage  No.  49-G  is  reserved 
for  vessels  as  set  out  in  paragraph  (o)(2) 
of  this  section. 
***** 

(o)  Temporary  Anchorage  Grounds. 
(1)  Narrows  Anchorage.  That  area  bound 
by  the  following  points:  40°38'17"  N, 
074''02'18.5''  W;  40°38'22''  N,  074°02'39'' 
W;  40°38'02.5''  N,  074''02'47.5''  W; 
40'38'03''  N,  074°03'02''  W;  40°37'21.5' 
N,  074''02'48.5''  W;  40°36'31"  N, 
074°02'34''  W;  40''36'36.5''  N, 
074''02'15.5''  W;  40°36'53.5"'  N, 
074°02'28.5''  W;  40'='37'13''  N.  074°02'34'' 
W;  40°37'44'  N,  074°02'33''  W;  thence  to 
the  point  of  beginning  at  40°38'17''  N, 
074°02'18.5"'  W  (NAD  1983). 

(i)  This  anchorage  is  designated  for 
the  exclusive  use  of  spectator  vessels 
between  25  meters  (82  feet)  and  60 
meters  (197  feet)  in  length.  Persons 
desiring  to  use  this  anchorage  must  hold 
a  permit  from  the  Captain  of  the  Port 
New  York  on  their  vessel.  A  lottery  was 
held  to  determine  vessel  anchorage 
locations  and  applications  are  no  longer 
being  accepted. 

(ii)  Effective  period.  Paragraph  (o)(l) 
of  this  section  is  applicable  from  12 
p.m.,  e.s.t.  on  July  2,  2000.  through  12 
noon  on  July  5,  2000. 

(2)  Sandy  Hook  Bay  Anchorage.  That 
area  boimd  by  the  following  points: 
40°28'30''  N,  074°01'42''  W;  40°27'56''  N, 
074°01'35'  W;  40''27'54''  N,  074°01'25'' 
W;  40°26'00''  N.  074°00'58''  W; 
40°26'00''  N,  074°02'00'  W;  40°26'29'  N, 
074°02'51''  W;  40°27'29''  N,  074°02'10'' 
W;  40°27'40''  N,  074°02'36''  W; 
40°28'07''  N,  074°02'19''  W  (NAD  1983); 
thence  along  the  shoreline  to  the  point 
of  beginning. 

(i)  This  anchorage  sets  aside 
Anchorage  No.  49-F  and  a  portion  of 
Anchorage  No.  26,  as  described  in 
paragraph  (f)(1)  of  this  section,  for  the 
exclusive  use  of  OPSAIL  2000/INR  2000 
Vessels. 

(ii)  No  vessels  other  than  OPSAIL 
2000/INR  2000  naval  and  Tall  Ships, 
their  designated  assist  tugs,  and 
enforcement  vessels  may  anchor,  loiter, 
or  approach  within  100  yards  of  any 
OPSAIL  2000/INR  2000  Vessel  when  it 
is  navigating  or  at  anchor  in  this  area. 

(iii)  Effective  period.  Paragraph  (o)(2j 
of  this  section  is  applicable  from  6  a.m., 
e.s.t.  on  July  2,  2000,  through  4  p.m., 
e.s.t.  on  July  4,  2000. 

(p)  Temporary  amendment  applicable 
dates  and  times.  (1)  From  12  noon  on 
June  29,  2000  through  12  noon  on  July 
5, 2000: 


(i)  The  introductory  text  of  this 
section  is  applicable. 

(ii)  The  suspension  of  paragraphs 
(d)(1)  through  (5),  (d)(10)(i),  (n)(l).  the 
introductory  text  of  paragraph  (d)(l6), 
and  the  note  to  paragraph  (fl{l) 
introductory  text  of  this  section  is 
applicable. 

(iii)  Paragraphs  (d)(10)(ii),  (d)(17) 
through  (20)  and  (p)  of  this  section  are 
applicable. 

(2)  The  suspension  of  paragraphs 
(d)(7)  through  (9)  of  this  section  is 
applicable  from  3  a.m.,  e.s.t.  on  July  3, 
2000  through  12  noon  on  July  5,  2000. 

(3)  From  3  a.m.,  e.s.t.  on  Jidy  3,  2000 
throiigh  6  a.m.,  e.s.L  on  July  5,  2000: 

(i)  The  suspension  of  paragraph 
(d)(12](i)  of  this  section  is  applicable. 

(ii)  Paragraphs  (d)(ll)(iii),  (d)(12)(iii) 
and  (iv).  (d)(13)(vi),  {d)(14)(iv),  and 
(d)(15Kiii)  of  this  section  are  applicable. 

(4)  From  6  a.m.,  e.s.t.  on  July  2,  2000 
through  4  p.m.,  e.s.t.  on  July  4,  2000: 

(i)  The  suspensions  of  paragraphs 
(m)(2)(i)  and  (ii),  and  (m){3)(i)  of  this 
section  are  applicable. 

(ii)  Paragraphs  (m)f2)riii),  (m)(3)(ii). 
and  (e)(lKiii)  of  this  section  are 
applicable. 

l5)  From  6  a.m.,  e.s.t.  on  July  2,  2000 
through  12  noon  on  July  5, 2000, 
paragraph  (o)  of  this  section  is 
applicable. 

(6)  From  12  noon  on  July  2,  2000 
through  12  noon  on  July  5,  2000, 
paragraphs  (c)(l)(ii),  (c)(2)(ii),  and 
(c)(3)(ii)  of  this  section  are  applicable. 


PART  165— REGULATED  NAVIGATION 
AREAS  AND  UMITED  ACCESS  AREAS 

5.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191; 
33  CFR  1.05-l(g).  6.04-1,  6.04-6.  160.5:  49 
CFR  1.46. 

6.  Add  temporary  §  165.T01-050  to 
read  as  follows: 

§  1 65.T01  -050    Security  Zones : 
International  Naval  Review  (INR)  2000, 
Hudson  River  and  Upper  New  York  Bay. 

(a)  The  following  areas  are  established 
as  security  zones: 

(1)  Security  Zone  A.  (i)  Location.  This 
security  zone  includes  all  waters  within 
500  yards  of  the  U.S.  Navy  review  ship 
and  the  zone  will  move  with  the  review 
ship  as  it  transits  the  Hudson  River  and 
Upper  New  York  Bay  during  the 
International  Naval  Review  between  the 
George  Washington  Bridge  (river  mile 
11.0)  and  the  Verrazano-Narrows 
Bridge. 

{ii)  Enforcement  period.  Paragraph 
(a)(l)(i)  of  this  section  is  enforced  from 
7  a.m.,  e.s.t.  imtil  11  a.m.,  e.s.t.  on  July 
4,  2000. 
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(2)  Securih'Znnf  H  (i)  IxHution  All 
waters  within  SOf)  v<ir(l.s  of  tht'  I  I.S.S. 
John  F  kf-nntuly  (i:V-67).  in  Federal 
Anchorage  2lB. 

(ii)  Enfonemcnt  pentni  Paragraph 
(a)(2)(i|  of  this  section  is  enforced  from 
10  a.m..  est.  until  5  p.m.,  est.  on  |uly 
4,  2000. 

(h)  Efft^ctivp  period  This  section  is 
applicable  from  7  a.m..  est.  on  July  4. 
2000,  until  5  p.m  .  est  on  luly  4,  2000. 

(c)  All  persons  and  vessels  shall 
comply  with  the  instructions  of  the 
Coast  Guard  Captain  of  the  Port  or  the 
designated  on-scene-patrol  personnel. 
These  personnel  comprise 
commissioned,  warrant,  and  petty 
officers  of  the  Coast  Guard.  Upon  being 
hailed  by  a  U.S.  Coast  Guard  vessel  by 
siren,  radio,  flashing  light,  or  other 
means,  the  operator  of  a  vessel  shall 
proceed  as  directed. 

Dated:  May  4.  2000. 
Robert  F.  Duncan, 
Captain.  I'  S  Coast  Guard.  Acting 
Commander.  First  Coast  Cuard  District 
IFR  Dot.   00-12641  Filed  5-24-00;  8  4.S  am] 
BiLUNG  CODC  4910- 1S-U 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 

[COTP  MIAMI  00-015] 
RIN2115-AA97 

Safety  Zone:  OpSall  Miami  2000,  Port 
of  Miami. 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rule. 


SUMMARY:  The  Coast  Guard  is 
establishing  temporary  regulations  in 
the  Port  of  Miami  for  OpSail  Miami 
2000  activities.  This  action  is  necessary 
to  provide  for  the  safety  of  life  and 
property  on  navigable  waters  during 
OpSail  Miami  2000  This  action  will 
restrict  vessel  traffic  in  portions  of  the 
Port  of  Miami. 

DATES:  This  ryle  i.s  effective  from  9  p.m. 
Eastern  Daylight  Time  (EDT)  on  [une  9, 
2000  and  terminates  at  4  p.m.  EDT  on 
lune  10,  2000. 

ADDRESSES:  Coast  Cluard  Marine  Safety 
Office  Miami  maintains  the  public 
docket  for  this  rulemaking.  Documents 
indicated  in  this  preamble  as  being 
available  in  the  docket,  are  available  for 
inspection  or  copying  at  room  201, 
Coast  Guard  Marine  Safety  Office 
Miami,  between  8  am.  and  3  p  m..  EDT 
Monday  through  Friday,  except  Federal 
holidavs. 


FOR  FURTHER  INFORMATION  CONTACT: 

Lieutenant  )oseph  Boudrow.  Port 
Management  and  Respon.se  Department, 
Coast  (iuard  Marine  Safety  Office 
Miami.  (;U15)  5:).S-H705 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

On  December  17.  1999,  the  Coast 
Guard  publi.shed  an  advanced  notice  of 
proposed  rulemaking  (ANPRM).  and  on 
March  17,  2000,  the  Coast  Guard 
published  a  notice  of  proposed 
mlemaking  (NPRM)  entitled  OPSAIL 
2000  in  the  Federal  Register  (64  FR 
70650  and  65  FR  14502)   No  comments 
were  received  during  either  comment 
period.  No  public  hearing  was  requested 
and  none  was  held. 

Under  5  U.S.C.  553(d)(3),  the  Coast 
Guard  finds  that  good  cause  exists  for 
making  this  rule  effective  less  than  30 
days  after  publication  in  the  Federal 
Register  Updated  information  regarding 
the  fireworks  display  was  recently 
received  from  the  sponsor.  Further,  the 
proposed  rule  was  well  publicized  in 
the  ANPRM  and  the  NPRM,  and  the 
event  will  be  further  publicized 
throughout  the  local  community  by  the 
event  sponsor. 

Background  and  Purpose 

The  temporary  regulations  are  for 
OpSail  Miami  2000  events  scheduled  to 
be  held  in  portions  of  the  Port  of  Miami 
over  the  period  of  June  6-10,  2000.  This 
rule  will  provide  for  the  safety  of  life 
and  property  on  navigable  waters  during 
OpSail  Miami  2000  events  on  June  9, 
2000  and  June  10,  2000. 

Discussion  of  Rule 

OpSail  Miami  2000,  Inc.,  is 
sponsoring  OpSail  Miami  2000 
activities  which  consist  of  the  arrival, 
display,  and  departure  parade  of 
numerous  large  U  S  and  foreign  flagged 
sail  vessels.  A  fireworks  display  is 
planned  for  the  evening  prior  to  the 
final  day  of  the  sail  vessel  visit. 
Currently,  approximately  20  Class  A 
(175  feet  or  larger  in  length)  and  20 
smaller  Class  B  (100  feet  up  to  175  feet) 
and  C  (up  to  100  feet)  sail  vessels  are 
expe<:ted  to  participate  in  OpSail  Miami 
2000 

Participant  sail  vessels  will  begin 
arriving  in  the  Port  of  Miami  on  June  6, 
2000  and  will  moor  alongside  Dodge 
Island  within  the  Port  of  Miami.  These 
vessels  will  be  t)pen  to  the  public  during 
certain  hours  between  June  7  and  June 
9.  2000  On  [une  9,  2000,  fireworks 
displays  will  be  conducted  commencing 
approximately  9:00  p.m.  EDT  from  the 
orchestra  vessel  POINT 
C(3UNTERP01NT  II,  a  barge  anchored  in 
the  turning  basin  at  the  west  end  of 


Main  Channel,  and  the  Watson  Island 
bridge  structure.  On  [une  10,  2000,  the 
sail  vessels  will  make  their  departure 
from  the  Port  of  Miami  in  a  parade 
commencing  approximately  12  noon 
EDT  and  ending  approximately  4  p.m. 
EDT.  Participant  sail  vessels  will 
proceed  under  auxiliary  power  from 
their  moorings  to  the  turning  basin  at 
the  west  end  of  the  Main  Channel.  From 
the  turning  basin,  they  will  proceed 
under  auxiliary  power  in  300  to  500 
yard  intervals  in  a  ocean-bound 
direction  along  the  Main  Channel, 
thence  along  Government  Cut,  thence 
along  Bar  Cut,  thence  along  Outer  Bar 
Cut,  to  the  vicinity  of  Miami  Lighted 
Bouy  M  (Light  List  Number  (LLNR) 
10455-695),  located  at  25  degrees,  46.0 
minutes  North  latitude,  080  degrees, 
05.0  minutes  West  longitude.  The  area 
of  Miami  Lighted  Buoy  M  is  the 
termination  point  for  pilotage.  As  pilots 
disembark  their  vessels,  the  sail  vessels 
will  parade  northward  off  the  coastline, 
under  sail,  to  the  parade  termination 
point  in  the  general  vicinity  of  the 
entrance  to  Port  Everglades,  Florida. 

Waterbome  spectator  areas  have  been 
designated  by  the  event  sponsor  to  be  on 
either  side  of  Bar  Cut  and  Outer  Bar  Cut 
in  the  open  ocean.  These  areas  will  be 
delineated  by  lines  of  marker  floats 
placed  by  the  sponsor.  The  marker  floats 
will  be  round  balls,  orange  in  color,  and 
spaced  approximately  200  yards  apart. 
They  will  be  placed  100  yards  out  from 
the  aids  to  navigation  that  mark  each 
side  of  the  channel.  Spectator  craft  will 
be  expected  to  remain  behind  the 
marker  float  lines  for  the  duration  of  the 
parade. 

Because  of  the  number  of  the  sail 
vessels,  fireworks  displays,  and  the 
large  number  of  spectator  watercraft 
expected  during  the  parade,  the  Coast 
Guard  is  establishing  regulations  for  the 
creation  of  temporary  safety  zones  and 
vessel  movement  controls  in  portions  of 
the  Port  of  Miami  and  its  channels 
affected  by  these  events.  The  regulations 
will  be  in  effect  on  June  9  and  10,  2000. 
The  vessel  congestion  due  to  the  large 
number  of  participant  and  spectator 
vessels  poses  a  significant  threat  to  the 
safety  of  life  and  property.  The  Coast 
Guard  has  determined  this  rulemaking 
is  necessar\'  to  ensure  the  safety  of  life 
and  property  on  the  navigable  waters  of 
the  United  States  within  portions  of  the 
Port  of  Miami  affected  by  this  event. 

Regulated  Areas 

The  Coast  Guard  is  establishing 
temporar>'  safety  zones  for  fireworks 
displays  on  lune  9,  2000  and  the  Parade 
of  Sail  on  [une  10,  2000.  The  safety  zone 
for  June  9,  2000  shall  include  all  waters 
within  100  yards  of  the  orchestra  vessel 
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POINT  COUNTERPOINT  II,  and  all 
waters  bounded  on  the  north  by  the 
Venetian  Causeway  West  drawbridge,  a 
line  drawn  from  the  southwest  comer  of 
Biscayne  Island  to  the  northwest  comer 
of  Watson  Island,  and  a  line  drawm  from 
the  southwest  comer  of  Watson  Island 
near  the  seaplane  ramp  to  the  northeast 
comer  of  the  American  Airlines  Arena 
property  water  frontage. 

Tne  safety  zone  for  the  June  10,  2000, 
Parade  of  Sail  shall  include  all  waters  in 
the  Port  of  Miami  within  the  turning 
basin  at  the  west  end  of  Main  Channel 
bounded  by  the  bridges  connecting 
Dodge  Island  and  Watson  Island  to  the 
mainland,  the  Main  Channel,  Lummus 
Island  Cut  east  of  a  line  drawn 
northward  from  the  west  end  of  Fisher 
Island,  Government  Cut,  Bar  Cut,  Outer 
Bar  Cut,  and  100  yards  on  either  side  of 
the  Bar  Cut  and  Outer  Bar  Cut  short 
range  navigational  aids,  seaward  to 
Miami  Lighted  Buoy  M  (LLNR  10455- 
895). 

Entry  into  these  safety  zones  by  non- 
participating  vessels  will  be  prohibited. 
The  Coast  Guard  expects  many  spectator 
craft  for  this  milleimium  event.  These 
craft  will  be  allowed  to  view  the  Parade 
of  Sail  vessels  from  viewing  areas  on 
either  side  of  Bar  Cut  and  Outer  Bar  Cut. 
These  areas  will  delineated  by  marker 
floats  placed  by  the  sponsor  of  the 
event. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  imder  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  February  26. 1979). 

Although  the  rule  prohibits  all  non- 
parade  related  traffic  in  the  area  of  the 
temporary  safety  zone  on  Saturday,  June 
10,  2000,  the  effect  of  this  regulation 
will  not  be  significant  for  the  following 
reasons:  the  regulation  will  be  in  effect 
for  less  than  6  hours;  the  maritime 
community  will  receive  extensive 
advance  notices  through  Local  Notices 
to  Mariners,  facsimile,  and  marine 
information  broadcasts,  maritime 
association  meetings,  and  Miami  area 
newspapers;  and  specific  viewing  areas 
will  be  marked  for  spectator  vessels. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  numbw  of  small  entities. 


The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
govenmaental  jurisdictions  with 
populations  of  less  than  50.000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
We  received  no  comments  on  this  rule 
from  small  entities.  However,  this  rule 
would  affect  the  following  entities, 
some  of  which  might  be  small  entities: 
the  owners  or  operators  of  vessels 
intending  to  transit  those  portions  of  the 
Port  of  Miami  during  the  two  periods  of 
safety  zone  enforcement.  These 
regulations  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  for  the 
following  reasons.  Although  these 
regulations  would  apply  to  a  substantial 
portion  of  the  Port  of  Miami,  the  periods 
of  the  regulatory  enforcement  will  be  of 
short  duration.  Before  the  effective 
periods,  the  Coast  Guard  will  make 
notifications  to  the  public  via  mailings, 
facsimilies.  the  Local  Notice  to 
Mariners,  and  use  of  the  sponsor 
Internet  site.  In  addition,  OpSail  Miami 
2000,  Inc..  the  sponsoring  organization, 
is  planning  to  publish  information  of 
the  event  in  local  newspapers, 
pamphlets,  and  television  and  radio 
broadcasts. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
we  will  assist  small  entities  in 
understanding  this  proposed  rule  so  that 
they  can  better  evaluate  its  effects  on 
them  and  participate  in  the  rulemaking. 
If  the  rule  would  affect  your  small 
business,  organization,  or  governmental 
jurisdiction  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  contact  Lieutenant 
Joe  Boudrow.  Coast  Guard  Marine 
Safety  Office  Miami  at  (305)  535-8705. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 


Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

We  have  analyzed  this  rule  under 
Executive  Order  13132  and  have 
determined  that  this  rule  does  not  have 
implications  for  federalism  imder  that 
order. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  governs 
the  issuance  of  Federal  regiilations  that 
require  unfunded  mandates.  An 
unfunded  mandate  is  a  regulation  that 
requires  a  State,  local,  or  tribal 
government  or  the  private  sector  to 
incur  direct  costs  without  the  Federal 
Government's  having  first  provided  the 
funds  to  pay  those  costs,  lliis  rule 
would  not  impose  on  unfunded 
mandate. 

Taking  of  Private  Property 

This  rule  would  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  E.O.  12630, 
Governmental  Actions  and  Interference 
with  ConstitutionaUy  Protected  Property 
Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  E.O. 
12988,  Civil  Justice  Reform,  to  minimize 
litigation,  eliminate  ambiguity,  and 
reduce  burden. 

Protection  of  Children 

The  Coast  Guard  has  analyzed  this 
rule  under  E.O.  13045.  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  concern  an  environmental  risk 
to  health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Environment 

We  considered  the  environmental 
impact  of  this  action  and  have 
determined  under  Figure  2-1 ,  paragraph 
34(g)  of  Commandant  Instruction 
M16475.1C,  that  this  rule  is 
categorically  excluded  from  further 
environmental  documentation.  A 
Categorical  Exclusion  Determination  is 
available  in  the  docket  where  indicated 
imder  ADDRESSES.  By  controlling  vessel 
traffic  during  the  event,  this  rule  is 
intended  to  minimize  environmental 
impacts  of  increased  vessel  traffic 
during  the  parade  of  sail. 
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List  of  Subiects  in  33  CFR  Part  165 

Harbors,  Marine  Safety,  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

Temporary  Regulations 

For  the  rea.sons  discussed  in  the 
preamble,  the  (ioast  Guard  amends  33 
C;FR  Part  165.  as  follows: 

PART  16S— [AMENDED] 

1   The  authority  citation  for  Part  165 
continues  tr)  read  as  follows: 

Authority:  1.1  li  SC    1211.  50  U.S.C.  191; 
t.i  CKK  1  05-l(g).  6  04-1.  6.04-6,  and  160.5; 
49  C;KK  1  4b 

2.  A  temporary  §  165.T  07-015  is 
added  to  read  as  follows: 

§  165.T07-01 5    Safety  zoom;  Miami, 
Florida. 

(a)  Regulatfd  areiis  (1)  Firt'works 
urea,  (i)  Location.  All  waters  within  100 
yards  oftheM/V  POINT 
CX)UNTERP01NT  II;  and,  all  waters 
within  an  area  bounded  on  the  north  by 
the  Venetian  Causeway  West 
drawbridge,  a  line  drawn  from  the 
southwest  corner  of  Bist:ayne  Island  to 
the  northwest  corner  of  Watson  Island, 
and  a  line  drawn  from  the  southwest 
corner  of  Wat.son  Island  near  the 
seaplane  ramp  to  the  northeast  corner  of 
the  American  Airlines  Arena  property 
water  frontage 

(ii)  Hf'ffulations  In  accordance  with 
the  general  regulations  in  165.23  of  this 
part,  no  vessel  shall  enter  the  fireworks 
display  fallout  ar«!a  during  the 
enforcement  period  unless  otherwise 
authorized  hv  the  US  (loast  Ciuard 
(iaptain  of  the  Port. 

(iii)  Enforcemt-nt  ptTiod  This  section 
becomes  effective  at  9  p  ni  Kastern 
Oaylight  Time  (EDT)  and  terminates  <tt 
11  p.m.  EDT  on  |une  9.  2()()(),  unless 
terminated  earlier  bv  the  I'   S  Coast 
Guard  Captain  of  the  Port 

(2)  Parade  of  sail  area  — (i)  Uh  ation 
A  temporary  safety  zone  is  est.iblished 


to  include  all  waters  in  the  Port  of 
Miami  within  the  turning  basin  at  the 
west  end  of  Main  Chaiuiel  bounded  by 
the  bridges  connecting  Dodge  and 
Wats(m  Islands  with  the  mainland. 
Main  Chaimel,  Lummus  Island  Cut  east 
of  a  line  extending  northward  from  the 
west  end  of  Fisher  Island,  Government 
f:ut.  Bar  Cut,  Outer  Bar  Cut,  and  100 
yards  on  either  side  of  the  Bar  Cut  and 
Outer  Bar  Cut  short  range  navigational 
aids,  seaward  to  Miami  Lighted  Buoy  M 
(LLNR  10455-895). 

(ii)  Regulations  In  accordance  with 
the  general  regulations  in  165  23  of  this 
part,  entry  into  this  zone  is  prohibited 
to  all  non-parade  related  vessels  without 
the  prior  permission  of  the  U.  S.  Coast 
Guard  Captain  of  the  Port. 

(lii)  Enforcement  period  This  section 
becomes  effective  at  10  am.  EDT  and 
terminates  at  4  p.m  EDT  on  June  10. 
2000.  unless  terminated  earlier  by  the 
US  Coast  Guard  Captain  of  the  Port. 

(b)  Dates  This  section  becomes 
effective  at  9  p.m  .  EDT  on  June  9.  2000. 
and  terminates  at  4  p.m  .  EDT  on  June 
10. 2000 

Dated  Mdv  ]7.  zom 
I..|.  Bowling. 

(Aiptuin.  I'  S  lAMist  Guard.  Captain  of  the 
Port.  Miami  Zone 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Pari  52 

[OR  76-7291;  FRL-6601-1] 

Approval  and  Promulgation  of 
Implementation  Plans:  Oregon 

AGENCY:  Environmental  Protection 

.Agency 

action:  Final  rule. 


SUMMARY:  Pursuant  to  procedures 
ilfs( Titled  in  the  Januarv  19.  1989 


Federal  Register,  the  Environmental 
Protection  Agency  (EPA  or  we)  recently 
approved  a  minor  State  Implementation 
Plan  (SIP)  revision  submitted  by  the 
Oregon  Department  of  Environmental 
Quality  (ODEQ).  This  submittal 
includes  the  following  changes  to  the 
Oregon  Administrative  Rules  (OAR) 
340-028-0110  (Definitions):  a  revision 
of  the  definition  of  Volatile  Organic 
Compounds  (VCXl),  typographical 
corrections,  updated  reference  dates, 
and  the  renumbering  of  several 
definitions.  The  VOC  definition  was 
revised  to  delist 

parachlorobenzotriflouride  (PCBTF)  and 
cyclic,  branched,  or  linear  completely 
methylated  siloxanes  from  the 
definition  of  VOC.  This  document  lists 
the  revision  we  approved  and 
incorporates  the  relevant  material  into 
the  Code  of  Federal  Regulations. 

DATES:  This  rule  is  effective  May  25, 
2000. 

ADDRESSES:  Documents  which  are 
incorporated  by  reference  are  available 
for  public  inspection  at  the  Air  and 
Radiation  Docket  and  Information 
Center,  Environmental  Protection 
Agency,  401  M  Street  SW.  Washington, 
D.C.  20460.  Copies  of  material 
submitted  to  EPA  and  other  information 
supporting  this  action  may  be  examined 
during  normal  business  hours  at  the 
following  locations:  EPA,  Region  10, 
Office  of  Air  Quality  (OAQ-107).  1200 
Sixth  Avenue,  Seattle.  Washington 
98101  and  Oregon  Department  of 
Environmental  Quality.  811  SW  Sixth 
Avenue,  Portland.  Oregon  97204-1390. 

FOR  FURTHER  INFORMATK>N  CONTACT: 

Debra  Suzuki.  EPA,  Office  of  Air 
Quality  (OAQ-107).  1200  Sixth  Avenue, 
Seattle.  Washington  98101.  (206)  553- 
0985 

SUPPt-EMENTARY  INFORMATION:  We 

approved  the  following  minor  SIP 
revision  request  under  section  110(a)  of 
the  Clean  Air  Act  (Act): 


Stale 


OR 


Sub|ect  matter 


Date  ot 
sut)fnission 


Date  ot 
approval 


Definitions  Revised  the  definition  of  VOC  (delist  parachiorotDenzolnflounde  (PCBTF)  and 
cyclic  branched  or  linear  completely  rnethylated  siioxanesi  consistent  with  changes  in 
the  federal  definition  made  typographical  corrections  updated  reference  dates  and  in- 
corporated the  renumbering  ot  several  definitions 


123-98 


6-16-99 


We  took  nil  .u  tinn  on  the  (icfiiiitinns 
relating  to  the  Compli.ini  e  Assurance 
Monitoring  (CAM)  Rule  and  on  Tables 
1  through  .3.  Please  note  th.it  since  these 
.SIP  revisions  were  adopted  by  the  state, 
other  modificatiiiiis  to  Oreiinns  rules 
may  have  b»'«(n  ailopted  by  the 


Kiiviroiiiiifntal  Quality  Commission  and     complies  with  all  applicable 


subinittc<i  to  EPA  for  approval  {eg  the 
rule  riM  utiifii  ation  package)   .Approval 
of  this  SIP  revision  does  not  rescind  any 
local  rule  amendments  that  were 
siibsf(iiiently  filed  and  submitted.  We 
tlt'terinine<i  that  this  SIP  revision 


requirements  of  the  Act  and  EPA  policy 
and  regulations  concerning  such 
revisions.  Due  to  the  minor  nature  of 
this  revision,  we  concluded  that 
cimducting  notice-and-comment 
rulemaking  prior  to  approving  this 
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revision  would  have  been  "uimecessary 
and  contrary  to  the  public  interest",  and 
therefore,  was  not  required  by  the 
Administrative  Procedure  Act,  5  U.S.C. 
553(b).  This  SIP  approval  became  final 
and  effective  on  the  date  of  EPA 
approval  listed  above. 

L  Administrative  Requirements 

A.  Executive  Order  12866 

A.  Under  Executive  Order  12866  (58 
FR  51735,  October  4.  1993),  this  action 
is  not  a  "significant  regulatory  action" 
and  therefore  is  not  subject  to  review  by 
the  Office  of  Management  and  Budget. 
This  action  merely  approves  state  law  as 
meeting  federal  requirements  and 
imposes  no  additional  requirements 
beyond  those  imposed  by  state  law. 
Accordingly,  the  Administrator  certifies 
that  this  nde  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
ef  seq.).  Because  this  rule  approves  pre- 
existing requirements  under  state  law 
and  does  not  impose  any  additional 
enforceable  duty  beyond  that  required 
by  state  law,  it  does  not  contain  any 
luifunded  mandate  or  significantly  or 
uniquely  affect  small  governments,  as 
described  in  the  Unfunded  Mandates 
Reform  Act  of  1995  (Public  Law  104-4). 
For  the  same  reason,  this  rule  also  does 
not  significantly  or  uniquely  affect  the 
communities  of  tribal  governments,  as 
specified  by  Executive  Order  1 3084  (63 
FR  27655,  May  10.  1998).  This  rule  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10,  1999),  because  it  merely 
approves  a  state  rule  implementing  a 
federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045  (62  FR 
19885,  April  23,  1997),  because  it  is  not 
economically  significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 


requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  As  required  by 
section  3  of  Executive  Order  12988  (61 
FR  4729,  February  7,  1996),  in  issuing 
this  rule,  EPA  has  taken  the  necessary 
steps  to  eliminate  dradting  errors  and 
ambiguity,  minimize  potential  litigation, 
and  provide  a  clear  legal  stsuidard  for 
affected  conduct.  EPA  has  complied 
with  Executive  Order  12630  (53  FR 
8859,  March  15, 1988)  by  examining  the 
takings  imphcations  of  the  rule  in 
accordance  with  the  "Attorney 
General's  Supplemental  Guidelines  for 
the  Evaluation  of  Risk  and  Avoidance  of 
Unanticipated  Takings"  issued  under 
the  executive  order.  This  rule  does  not 
impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  etseq.). 

The  Congressional  Review  Act,  5 
U.S.C.  801  ef  seq.,  as  added  by  the  Small 
Business  Regiilatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  imtil  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2).  This  rule 
became  effective  on  June  16,  1999. 

Under  section  307(h)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  July  24,  2000. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

B.  Oregon  Notice  Provision 

During  EPA's  review  of  a  SIP  revision 
involving  Oregon's  statutory  authority,  a 
problem  was  detected  which  affected 
the  enforceability  of  point  source  permit 
limitations.  EPA  determined  that, 
because  the  five-day  advance  notice 
provision  required  by  ORS  468.126(1) 


(1991)  bars  civil  penalties  from  being 
imposed  for  certain  permit  violations. 
ORS  468  fails  to  provide  the  adequate 
enforcement  authority  that  a  state  must 
demonstrate  to  obtain  SIP  approval,  as 
specified  in  section  110  of  the  Clean  Air 
Act  and  40  CFR  51.230.  Accordingly, 
the  requirement  to  provide  such  notice 
would  preclude  federal  approval  of  a 
section  110  SEP  revision. 

To  correct  the  problem  the  Governor 
of  Oregon  signed  into  law  new 
legislation  amending  ORS  468.126  on 
September  3,  1993.  This  amendment 
added  paragraph  ORS  468.126(2)(e) 
which  provides  that  the  five-day 
advance  notice  required  by  ORS 
468.126(1)  does  not  apply  if  the  notice 
requirement  will  disqualify  a  state 
program  from  federal  approval  or 
delegation.  ODEQ  responded  to  EPA's 
understanding  of  the  appfication  of  ORS 
468.126{2)(e)  and  agreed  that,  because 
federal  statutory  requirements  preclude 
the  use  of  the  five-day  advance  notice 
provision,  no  advance  notice  v»rill  be 
required  for  violations  of  SIP 
requirements  contained  in  permits. 

C.  Oregon  Audit  Privilege 

Another  enforcement  issue  concerns 
Oregon's  audit  privilege  and  immunity 
law.  Nothing  in  this  action  should  be 
construed  as  making  any  determination 
or  expressing  any  position  regarding 
Oregon's  Audit  Privilege  Act.  ORS 
468.963  enacted  in  1993,  or  its  impact 
upon  any  approved  provision  in  the  SIP. 
including  the  revision  at  issue  here.  The 
action  taken  herein  does  not  express  or 
imply  any  viewpoint  on  the  question  of 
whether  there  are  legal  deficiencies  in 
this  or  any  other  Clean  Air  Act  Program 
resulting  from  the  effect  of  Oregon's 
audit  privilege  and  immunity  law.  A 
state  audit  privilege  and  immunity  law 
can  affect  only  state  enforcement  and 
cannot  ixave  any  impact  on  federal 
enforcement  authorities.  EPA  may  at 
any  time  invoke  its  authority  under  the 
Clean  Air  Act,  including,  for  example, 
sections  113,  167,  205,  211  or  213,  to 
enforce  the  requirements  or  prohibitions 
of  the  state  plan,  independently  of  any 
state  enforcement  effort.  In  addition, 
citizen  enforcement  under  section  304 
of  the  Clean  Air  Act  is  likewise 
unaffected  by  a  state  audit  privilege  or 
immunity  law. 

List  of  Subjects  in  40  CFR  Fart  52 

Environmental  protection,  Air 
pollution  control.  Incorporation  by 
reference,  Intergovernmental  relations. 
Volatile  organic  compounds. 

Note:  Incorporation  by  reference  of  the 
Implementation  Plan  for  the  State  of  Oregon 
was  approved  by  the  Director  of  the  Office  of 
Federal  Register  on  [uly  1.  1982. 
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Ddtiui    Mhh  h  H>   J(M)(l 
(!huc:k  Clarke, 

lifiiiii'ii'l  Adniini'^lnitnr.  /(f•^'^);l  Id 

Part  Sli,  chaptfT  I.  title  40  of  the  Codf 
of  FKderal  Regulations  is  amended  as 
follows; 

PART  52— [AMENDED] 

1  The  authority  citation  for  Fart  52 
continues  to  read  as  follows: 

Authority:  4^  C  S  ( '   74(11  r-(  v(/ 

Subpart  MM — Oregon 

2  .Section  ,52  1970  is  amended  hy 
adding  paragraph  ((  )  (i:il)  to  read  as 
follows: 

§  52.1970    Idanttflcation  of  plan. 

***** 

(c)  •  *  * 

(131)  On  Decemher  ;i.  1998,  the 
Director  of  the  Oregon  Department  of 
Environmental  Quality  (C)DEQ) 
submitted  a  revision  to  the  definition 
section  of  the  Oregon  Administrative 
Rules  (OAR),  a.s  effective  October  14, 
1998. 

(i)  Incorporation  by  reference. 

(A)  OAR  340-028-0110,  as  effective 
October  14,  1998,  except  for  the 
following:  (16)  Capture  system,  (25)   • 
Continuous  comphance  determination 
method,  (27)  Control  device,  (29)  Data, 
(39)(b)  Emission  Limitation  and 
Emission  Standard.  (47)  Exceedance, 
(48)  Excursion,  (55)  Inherent  process 
equipment,  (67)  Monitoring,  (86) 
Pollutant-specific  emissions  unit.  (88) 
Predictive  emission  monitoring  system 
(PEMS),  Table  l.  Table  2,  and  Table  3 

(B)  Remove  the  following  provision 
from  the  current  incorporatif)n  hv 
reference:  OAR  340-028-01 10,  as 
effective  October  6,  1995,  except  for 
Table  1.  Table  2,  and  Table  3 

IKK  Do(    0(K1,<()7()  Filed  5-24-00;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Par.  271 

[FRL-6704^7] 

MInnaaota:  Final  Authorization  of  State 
Hazardou*  Waate  Management 
Program  Revisions 

AGENCY:  EnvironiiitTital  Protf(  timi 

Agency  (EPA) 

ACTION:  Immediate  fiii.d  rule. 


SUMMARY:  Minnesota  h.is  applied  to  EPA 
for  Foial  authorization  of  the  (  haiiges  to 
its  hazardous  waste  pnigram  under  the 
Resource  Clonservation  and  Rei:overy 


Act  (RCRA).  EPA  has  determined  that 
these  i:hanges  satisfy  all  r»»quirements 
net'ded  to  qualify  for  Final 
authorization,  and  is  authorizing  the 
.State's  changes  through  this  immediate 
final  action   EPA  is  publishing  this  rule 
to  authorize  the  changes  without  a  prior 
proposal  because  we  believe  this  action 
IS  not  controversial  and  do  not  expect 
comments  that  oppose  it   I  Inless  we  get 
written  comments  which  oppose  this 
authorization  during  the  comment 
period,  the  decision  to  authorize 
Minnesota's  changes  to  their  hazardous 
waste  program  will  take  effect  as 
provided  below  If  we  get  comments 
that  oppose  this  action,  we  will  publish 
a  document  in  the  Federal  Ref;uter 
withdrawing  this  rule  before  it  takes 
effect  and  a  separate  document  in  the 
proposed  rules  sec:tion  of  this  Federal 
Register  will  serve  as  a  proposal  to 
authorize  the  changes. 
DATES:  This  Final  authorization  will 
become  effective  on  August  23,  2000 
unless  EPA  rec:eives  adverse  written 
comment  by  June  26,  2000.  If  EPA 
receives  such  comment,  it  will  publish 
a  timely  withdrawal  of  this  immediate 
final  rule  in  the  Federal  Register  and 
inform  the  p^^blic  that  this  authorization 
will  not  take  effect. 
ADDRESSES:  Send  written  comments 
referring  to  Docket  Number  Minnesota 
ARA  8,  to  Gary  Westefer.  Minnesota 
Regulatory  Specialist,  US  EPA  Region 
5,  DM-7I,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604,  (312)  886-7450 
We  must  receive  your  comments  by 
June  26,  2000.  You  can  view  and  copy 
Minnesota's  application  from  9:00  am  to 
4:00  pm  at  the  following  addresses; 
Minnesota  Pollution  Control  Agency. 
520  Lafayette  Road,  North,  St.  Paul, 
Minnesota  55155,  contact  Nathan 
Cooley  at  (651)  297-7544;  or  EPA 
Region  5,  contact  Gary  Westefer  at  the 
following  address. 

FOR  FURTHER  INFORMATION  CONTACT:  Gary 
Westefer,  Minnesota  Regulatory 
Specialist,  U.S.  EPA  Region  5,  bM-7l, 
77  West  lackson  Boulevard,  Chicago, 
Illinois  60604,  (312)  886-7450 
SUPPLEMENTARY  INFORMATION: 

A.  Why  Are  Revisions  to  State 
Programs  Necessary? 

States  whu:h  have  received  final 
authorization  from  EPA  under  RCRA 
SIM  tion  3()06(hl,  42  use  6926(b).  must 
maintain  a  hazardous  waste  program 
that  IS  equivalent  to.  consistent  with, 
and  no  less  stringent  than  the  Federal 
program  As  the  Federal  firogram 
changes.  States  must  change  their 
programs  and  ask  ¥,\'.\  to  authorize  the 
(  hanges  Changes  to  State  programs  may 
be  necessary  when  F'ederal  or  State 


statutory  or  regulatory  authority  is 
modified  or  when  certain  other  changes 
occur.  Most  commonly.  States  must 
change  their  programs  because  of 
changes  to  EPA's  regulations  in  40  Code 
of  Federal  Regulations  (CFR)  parts  124, 
260  through  266,  268,  270,  273  and  279. 

B.  What  Decisions  Have  We  Made  in 
This  Rule? 

We  conclude  that  Minnesota's 
application  to  revise  its  authorized 
program  meets  all  of  the  statutory  and 
regulatory  requirements  established  by 
RCRA  Therefore,  we  grant  Minnesota 
Final  authorization  to  operate  its 
hazardous  waste  program  with  the 
changes  described  in  the  authorization 
application.  Minnesota  has 
responsibility  for  permitting  Treatment, 
Storage,  and  Disposal  Facilities  (TSDFs) 
within  its  borders  (except  in  Indian 
Country)  and  for  carrying  out  the 
aspects  of  the  RCRA  program  described 
in  its  revised  program  application, 
subject  to  the  limitations  of  the 
Hazardous  and  Solid  Waste 
Amendments  of  1984  (HSWA).  New- 
federal  requirements  and  prohibitions 
imposed  by  Federal  regulations  that 
EPA  promulgates  under  the  authority  of 
HSWA  take  effect  in  authorized  States 
before  they  are  authorized  for  the 
requirements  Thus,  EPA  will 
implement  those  requirements  and 
prohibitions  in  Minnesota,  including 
issuing  permits,  until  the  State  is 
granted  authorization  to  do  so. 

C.  What  Is  the  Effect  of  Today's 
Authorization  Decision? 

The  effect  of  this  decision  is  that  a 
facility  in  Minnesota  subject  to  RCRA 
wdl  now  have  to  comply  with  the 
authorized  State  requirements  instead  of 
the  equivalent  federal  requirements  in 
order  to  comply  with  RCRA.  Minnesota 
has  enforcement  responsibilities  under 
its  state  hazardous  waste  program  for 
violations  of  such  program,  but  EPA 
maintains  independent  authority  under 
RCJIA  sections  3007,  3008,  3013,  and 
7003.  which  include,  among  others,  the 
authority  to  conduct  inspections  and 
require  monitoring,  tests,  analyses  or 
reports  and  to  enforce  RCRA 
requirements  and  suspend  or  revoke 
permits. 

This  action  does  not  impose 
additional  requirements  on  the 
regulated  community  because  the 
regulations  for  which  Minnesota  is 
being  authorized  by  today's  action  are 
already  effective,  and  are  not  changed 
by  today's  action. 
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D.  Why  Wasn't  There  a  Proposed  Rule 
Before  Today's  Rule? 

EPA  did  not  publish  a  proposal  before 
today's  rule  because  we  view  this  as  a 
routine  program  change  and  do  not 
expect  comments  that  oppose  this 
approval.  We  are  providing  an 
opportunity  for  public  comment  now.  In 
addition  to  this  rule,  in  the  proposed 
rules  section  of  today's  Federal 
Register,  we  are  publishing  a  separate 
document  that  proposes  to  authorize  the 
state  program  changes. 

E.  What  Happens  If  EPA  Receives 
Comments  That  Oppose  This  Action? 

If  EPA  receives  appropriate  comments 
that  oppose  this  authorization,  we  will 
withdraw  this  rule  by  publishing  a 
document  in  the  Federal  Register  before 
the  rule  becomes  effective.  EPA  will 
base  any  further  decision  on  the 
authorization  of  the  state  program 
changes  on  the  proposal  mentioned  in 
the  previous  paragraph.  We  will  then 
address  all  public  comments  in  a  later 
final  rule.  You  may  not  have  another 


opportunity  to  conunent.  If  you  want  to 
comment  on  this  authorization,  you 
must  do  so  at  this  time. 

If  we  receive  comments  that  oppose 
only  the  authorization  of  a  particular 
change  to  the  State  hazardous  waste 
program,  we  will  withdraw  that  part  of 
this  rule,  but  the  authorization  of  the 
program  changes  that  the  comments  do 
not  oppose  will  become  effective  on  the 
date  specified  above.  The  Federal 
Register  withdrawal  document  will 
specify  which  part  of  the  authorization 
will  become  effective,  and  which  part  is 
being  withdrawn. 

F.  What  Has  Minnesota  Previously  Been 
Authorized  For? 

Minnesota  initially  received  Final 
authorization  on  January'  28,  1985, 
effective  February  11,  1985  (50  FR 
3756),  to  implement  the  RCRA 
hazardous  waste  management  program. 
We  granted  authorization  for  changes  to 
their  program  on  July  20,  1987,  effective 
September  18,  1987  (52  FR  27199),  on 
April  24,  1989,  effective  June  23,  1989 


(54  FR  16361).  amended  June  28,  1989 
(54  FR  27170),  on  June  15,  1990, 
effective  August  14,  1990  (55  FR  24232). 
on  June  24,  1991,  effective  August  23. 
1991  (56  FR  28709),  on  March  19.  1992, 
effective  May  18,  1992  (57  FR  9501).  oii^ 
March  17,  1993,  effective  May  17,  1993 
(58  FR  14321),  and  on  January-  20,  1994, 
effective  March  21,  1994  (59  FR  2998). 

G.  What  Changes  Are  We  Authorizing 
With  Today's  Action? 

On  March  7.  2000,  Minnesota 
submitted  a  final  complete  program 
revision  application,  seeking 
authorization  of  program  changes  in 
accordance  with  40  CFR  271.21.  EPA 
reviewed  Miimesota's  application,  and 
we  now  make  an  immediate  final 
decision,  subject  to  receipt  of  adverse 
written  comments  that  oppose  this 
action,  that  Minnesota's  hazardous 
waste  program  revision  satisfies  all  of 
the  requirements  necessary'  to  qualif\- 
for  Final  authorization.  Therefore,  we 
grant  Minnesota  Final  authorization  for 
the  following  program  changes: 


Description  of  Federal  requirement 


Federal  Register  date  and  page  [and/or 
RCRA  statutory  authority] 


Analogous  State  auttiority 


Petroleum  Refinery  Primary  and  Secondary  Oil/    November  2.  1990.  55  FR  46354  .. 

Water/Solids     Separation     Sludge     Listings     December  17.  1990,  55  FR  51707 

(F037  and  F038)  Checklist  81  as  amended 

Checklist  81.1. 
Wood  Preserving  Listings  Checklist  82  December  6,  1990,  55  FR  50450 


Organk:  Air  Emisskin  Standards  for  Process  I  April  26,  1991,  56  FR  19290 
Vents    and     Equipment     Leaks;     Technical  j 
Amendment  Checklist  87.  i 

Revision  to  F037  and  F038  Listings  Checklist    May  13,  1991,  56  FR  21955 

89.  I 

Wood  Preserving  Listing:  Technk;al  Correction    July  1,  1991,  56  FR  30192    . 

Checklist  92 


Second  Correctkjn  to  the  Third  Third  Land  Dis-  !  March  6,  1992,  57  FR  8086 
posal  Restrictions  Checklist  102 


Hazardous     Debris    Case-by-Case    Capacity  j  May  15,  1992,  57  FR  20766 
Variance  Checklist  103  i 

Lead-Bearing   Hazardous    Materials   Case-by- 
Case  Capacity  Variance  Checklist  106. 

Wood  Preserving:  Amendments  to  Listings  and 
Technrcal  Requirements  Checklist  120 


June  26,  1992,  57  FR  28628 

December  24,  1992,  57  FR  61492 


Minnesota  Rules  7045  0135.  7045.0139    ef- 
fective March  1,  1994. 


Minnesota  Rules  7045.0020,  7045.0120. 
7045.0135,  7045.0139,  7045.0141, 

7045.0145.  7045.0292,  7045.0528. 

7045.0541 ,  7045.0552,  7045.0623, 

7045.0628,  7045.0644;  effective  January 
31,  1994,  as  amended  October  2.  1995. 

Minnesota  Rules  7001.0625,  70010626. 
7045.0547.  7045.0548.  7045.0564. 

7045.0584,  7045.0647,  7045  0648;  effective 
March  1,  1994. 

Minnesota  Rules  70450135  effective  March 
1,  1994. 

Minnesota  Rules  7001.0623  7045.0120, 
7045.0145,  7045.0292,  7045.0541, 

7045.0644;  effective  January  31,  1994  as 
amended  Octot)er  2,  1995 

Minnesota  Rules  70450458,  7045.0564, 
7045  1305,  7045.1355,  7045  1360,  effective 
March  1,  1994 

Minnesota  Rules  7045  1335;  effective  March 
1,  1994. 

Minnesota  Rules  7045.1335;  effective  March 
1,  1994. 

Minnesota  Rules  7045.0541.  7045.0644;  ef- 
fective January  31.  1994,  as  amended  Oc- 
tober 2,  1995 


H.  Where  Are  the  Revised  State  Rules 
Different  From  the  Federal  Rules? 

hi  the  changes  currently  being  made 
to  Minnesota's  program,  we  consider  the 
following  State  requirement  to  be  more 
stringent  than  the  Federal  requirements: 

•  Minnesota  Rules  7001.0623, 
because  the  State  does  not  allow  for  an 


exemption  to  Subpart  F  of  40  CFR  part 
264.  as  provided  for  in  40  CFR 
270.26(b),  making  the  State 
requirements  more  stringent. 

More  stringent  rules  are  part  of 
Minnesota's  authorized  program  and  are 
Federally  enforceable. 


Broader-in-scope  requirements  are  not 
part  of  the  authorized  program  and  EPA 
cannot  enforce  them.  Although  you 
must  comply  with  these  requirements  in 
accordance  with  state  law,  they  are  not 
RCRA  requirements.  There  are  no 
broader-in-scope  provisions  in  these 
changes. 
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I.  Who  Handles  Permits  After  This 
Authorization  Takes  Effect? 

Minnesota  will  issiio  pt^rmit.s  for  all 
the  provisions  for  which  it  is 
duthoriztul.  and  will  administer  the 
permits  that  it  issues   EF'A  will  continue 
to  administer  anv  RC'RA  hazardous 
waste  permits,  or  portions  of  permits, 
that  we  issued  prior  to  the  effec:tive  date 
of  this  authorization  until  they  expire  or 
are  terminated  We  will  not  issue  any 
more  new  permits  or  portions  of  permits 
for  the  provisions  listed  in  the  Tahle 
above  after  the  effective  date  of  this 
authorization.  EPA  will  continue  to 
implement  and  issue  permits  for  HSWA 
requirements  for  which  Minnesota  is 
not  yet  authorized 

I.  How  Does  Today's  Action  Affect 
Indian  Country  (18  IJ.S.C.  1151)  in 
Minnesota? 

Minnesota  is  not  authorized  tf)  carry 
out  its  hazardous  waste  program  in 
Indian  country  within  the  Slate,  as 
defined  in  18  ILSC    1151    This 
includes: 

1.  All  lands  within  the  exterior 
boundaries  of  the  following  Indian 
Reservations,  located  within  or  abutting 
the  State  of  Minnesota: 
a.  Bois  Forte  Indian  Reservaticm 
b  Fond  Uu  Lac  Indian  Reservation 

c.  Grand  Portage  Indian  Reservation 

d.  Leech  Lake  Indian  Reservation 
e  Lower  Sioux  Indian  Reservation 

f.  Mille  Lacs  Indian  Reservation 

g.  Prairie  Island  Indian  Reservation 
h.  Red  Lake  Indian  Reservation 

i.  Shakopee  Mdewankanton  Indian 

Reservation 
j.  Upper  Sioux  Indian  Reservation 
k.  White  Karth  Indian  Reservation 

2  Anv  land  held  in  trust  by  the  US 
for  an  Indian  tribe,  and 

3.  Any  other  land,  whether  on  or  off 
a  reservation  that  qualifies  as  Indian 
country 

Therefore,  this  ai:tion  has  no  effect  in 
Indian  country  where  EPA  will  continue 
to  implement  and  administer  the  RCRA 
program  in  these  lands 

K.  What  Is  Codification  and  Is  EPA 
Codifying  Minnesota's  Hazardous 
Waste  Program  as  Authorized  in  This 
Rule? 

(Modification  is  the  process  of  placring 
the  State's  statutes  and  regul.itions  that 
comprise  tht;  .Statt^'s  authorized 
hazardous  waste  program  into  the  ( iode 
of  Federal  Regulations   We  do  this  hv 
referencing  the  authorized  .Sl.ite  rules  in 
40  CFR  part  172  The  authorized 
Minnesota  R(:R.\  program  was 
iiK  orporaled  bv  refereix  e  into  40  ( !FK 
part  272  on  Mav  15.  lMHi».  effective  jiilv 
14.  19a9  (54  FK  20H51)   Minnesota's 


Incorporation  by  Reference  was 
amended  on  Mar{:h  16,  1990.  effective 
May  15.  1990  (55  PR  9880),  on  October 
15.  1992,  effective  December  14,  1992 
(57  PR  47265),  and  on  September  6. 
1994.  effective  November  7.  1994  (59  PR 
45986) 

We  reserve  the  amendment  of  40  C"FR 
pari  272,  subpart  Y  for  this 
authorization  of  Minnesota's  program 
changes  until  a  later  date. 

L.  Re^latory  Analysis  and  Notices 

Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA).  Public 
Law  104-4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA. 
EPA  generally  must  prepare  a  written 
statement,  including  a  c:ost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  one  year  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective  or  least  burdensome  alternative 
that  achieves  the  objectives  of  the  rule. 
The  provisions  of  section  205  do  not 
applv  when  thev  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  EPA  to  adopt  an  alternative  other 
than  the  least  cost'y.  most  cost-effective 
or  least  burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  ii.jt  adopted  Before  EPA  establishes 
anv  regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agencv  plan  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regiilatorv  requirements 

KP.-\  has  determined  that  seciion  202 
and  205  requirements  do  not  apply  to 
today's  action  because  this  rule  does  not 
contain  a  Federal  mandate  that  may 
result  m  annual  expenditures  of  Si  00 
million  or  more  for  State,  local,  and/or 


tribal  governments  in  the  aggregate,  or 
the  private  sector.  Costs  to  State,  local 
and/or  tribal  governments  already  exist 
under  the  Minnesota  program,  and 
today's  action  does  not  impose  any 
additional  obligations  on  regulated 
entities.  In  fact,  EPA's  approval  of  State 
programs  generally  may  reduce,  not 
increase,  compliance  costs  for  the 
private  sector.  Further,  as  it  applies  to 
the  State,  this  action  does  not  impose  a 
Federal  intergovernmental  mandate 
because  UMRA  does  not  include  duties 
arising  from  participation  in  a  voluntary 
federal  program. 

The  requirements  of  section  203  of 
UMRA  also  do  not  apply  to  todays 
action  because  this  rule  contains  no 
regulatory  requirements  that  might 
significantly  or  uniquely  affect  small 
governments.  Although  small 
governments  may  be  hazardous  waste 
generators,  transporters,  or  own  and/or 
operate  TSDFs.  they  are  already  subject 
to  the  regulatory  requirements  under  the 
existing  State  laws  that  are  being 
authorized  by  EPA,  and,  thus,  are  not 
subject  to  any  additional  significant  or 
unique  requirements  by  virtue  of  this 
program  approval. 

Certification  Under  the  Regulatory- 
Flexibility  Act  (RFA).  as  Amended  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996 
ISBREFAI.  5  use.  601  et  seq. 

The  RFA  generally  requires  an  agency 
to  prepare  a  regulatory  flexibility 
analysis  of  any  rule  subject  to  notice 
and  comment  rulemaking  requirements 
under  the  Administrative  Procedure  Act 
or  any  other  statute,  unless  the  agency 
certifies  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  organizations,  and  small 
governmental  jurisdictions. 

For  purposes  of  assessing  the  impacts 
of  todays  action  on  small  entities,  small 
entity  is  defined  as;  (1)  a  small  business 
as  specified  in  the  Small  Business 
Administration  regulations;  (2)  a  small 
governmental  jurisdiction  that  is  a 
government  of  a  city,  county,  town, 
school  district  or  special  district  with  a 
population  of  less  than  50,000;  and  (3) 
a  small  organization  that  is  anv  not-for- 
profit  enterprise  which  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field. 

After  considering  the  economic 
impacts  of  this  authorization  on  small 
entities.  I  certify  that  this  action  will  not 
have  a  significant  et;onomic  impact  on 
a  substantial  number  of  small  entities. 
This  action  does  not  impose  any  new- 
requirements  on  small  entities  because 
small  entities  that  are  hazardous  waste 
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generators,  transporters,  or  that  ov\m 
and/or  operate  TSDFs  are  already 
subject  to  the  regulatory  requirements 
under  the  State  laws  which  EPA  is  now 
authorizing.  This  action  merely 
authorizes,  for  the  purpose  of  RCRA 
section  3006,  those  existing  State 
requirements. 

Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  The  EPA  will 
submit  a  report  containing  this  rule  and 
other  required  information  to  the  U.S. 
Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  United  States,  prior  to 
publication  of  the  rule  in  today's 
Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

Compliance  With  Executive  Order 
12866 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Executive  Order  12866. 

Compliance  With  Executive  Order 
13132  (Federalism) 

Executive  Order  13132.  entitled 
"Federalism"  (64  FR  43255,  August  10, 
1999),  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications.  "  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  'substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government." 

Under  section  6  of  Executive  Order 
13132,  EPA  may  not  issue  a  regulation 
that  has  federalism  implications,  that 
imposes  substantial  direct  compliance 
costs,  and  that  is  not  required  by  statute, 
unless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  State  and 
local  governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  EPA  also  may  not  issue  a 
regulation  that  has  federalism 
implications  and  that  preempts  State 


law  unless  the  Agency  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

This  authorization  does  not  have 
federalism  implications.  It  will  not  have 
a  substantial  direct  effect  on  States,  on 
the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  govenunent,  as  specified  in 
Executive  Order  13132,  because  this 
rule  affects  only  one  State.  This  action 
simply  approves  Miimesota's  proposal 
to  be  authorized  for  updated 
requirements  of  the  hazardous  waste 
program  that  the  State  has  voluntarily 
chosen  to  operate.  FiMher,  as  a  result  of 
this  action,  newly  authorized  provisions 
of  the  State's  program  now  apply  in 
Mirmesota  in  lieu  of  the  equivalent 
Federal  program  provisions 
implemented  by  EPA  under  HSWA. 
Affected  parties  are  subject  only  to  those 
authorized  State  program  provisions,  as 
opposed  to  being  subject  to  both  Federal 
and  State  regulatory  requirements. 
Thus,  the  requirements  of  section  6  of 
the  Executive  Order  do  not  apply. 

Compliance  With  Executive  Order 
13045 

Executive  Order  13045,  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks,"  applies  to  any 
rule  that:  (1)  the  Office  of  Management 
and  Budget  determines  is  "economically 
significant,"  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
enviroimiental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children  and 
explain  why  the  plaimed  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

EPA  interprets  Executive  Order  13045 
as  applying  only  to  those  regulatory 
actions  that  are  based  on  health  or  safety 
risks,  such  that  the  analysis  required 
under  section  5-501  of  the  Order  has 
the  potential  to  influence  the  regulation. 
This  rule  is  not  subject  to  Executive 
Order  13045  because  it  authorizes  a 
State  program. 

Compliance  With  Executive  Order 
13084 

Under  Executive  Order  13084,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 


costs  on  those  communities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
goveriunents,  or  EPA  consults  with 
those  governments.  If  EPA  complies 
with  consulting,  Executive  Order  13084 
requires  EPA  to  provide  to  the  Office  of 
Management  and  Budget,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  EPA's 
prior  consultation  with  representatives 
of  affected  tribal  governments,  a 
summary  of  the  nature  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition, 
Executive  Order  13084  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
conunimities." 

This  rule  is  not  subject  to  Executive 
Order  1 3084  because  it  does  not 
significantly  or  uniquely  affect  the 
communities  of  Indian  tribal 
governments.  Mirmesota  is  not 
authorized  to  implement  the  RCRA 
hazardous  waste  program  in  Indian 
country.  This  action  has  no  effect  on  the 
hazardous  waste  program  that  EPA 
implements  in  the  Indian  country 
within  the  State. 

Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act. 
44  U.S.C.  3501  et  seq..  Federal  agencies 
must  consider  the  paperwork  burden 
imposed  by  any  information  request 
contained  in  a  proposed  ride  or  a  final 
rule.  This  rule  will  not  impose  any 
information  requirements  upon  the 
regulated  commimity. 

National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  ( "NTTAA"),  Pubhc  Law 
104-113,  12(d)  (15  U.S.C.  272  note) 
directs  EPA  to  use  voluntary  consensus 
standards  in  its  regulatory  activities 
unless  to  do  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical.  Voluntary  consensus 
standards  are  technical  standards  (e.g., 
materials  specifications,  test  methods, 
sampling  procedures,  and  business 
practices)  that  are  developed  or  adopted 
by  voluntar\'  consensus  standards 
bodies.  The  NTTAA  directs  EPA  to 
provide  Congress,  through  OMB. 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntarv'  consensus  standards. 
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This  action  dotis  not  involvt;  t«H;hni(:al 
.standard.s.  Thorefore,  EPA  did  not 
consider  the  use  of  any  voluntary 
consensus  standards. 

List  of  Subjects  in  40  CFR  Part  271 

Environmental  protection, 
Administrative  practice  and  procedure. 
Confidential  business  information. 
Hazardous  waste.  Hazardous  waste 
transportation.  Indian  lands. 
Intergovernmental  relations.  Penalties, 
Reporting  and  riK:ordkeeping 
requirements. 

Authority:  This  h(  lion  is  issued  imdcr  I  he 
,nith(iritv  i)f  set  lions  JDUJIhI,   UK»i  .luci 
7()04(b)  ot  the  .Solid  VVnsle  Disposal  .Ai  t,  <is 
ainendtNi,  4J  i:  .S  C   I.m2(d).  I>42ti,  ti474(b) 

l)HU-(i    Vt.iv   i.  JOOO 
Kliwa  Speizman, 

Ai  tin^f  IU-i;ioii(il  Adininistnitor,  Hi'^idii  5. 
IKK  I)o<    ()()-IJ95.3  Film!  5-24-00;  8:45  ain| 
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GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Part  102-36 
[FPMR  Anwndmant  K-205] 
RIN  3090-AF39 

Disposition  of  Excess  Personal 
Property;  Correction 

AGENCY:  Office  of  Ciovernmontwide 

Policy,  (ISA. 

ACTION:  Pinal  nile;  ( orrection, 

SUMMARY:  This  document  corrects  an 
error  contained  in  a  final  rule  appearing 
in  Part  III  of  the  Federal  Register  of 
Tuesday,  May  16.  2000  (64  PR  .31218). 
The  rule  revised  the  Federal  Property 
Management  Regulations  (FPMR)  by 
moving  coverage  on  the  disposition  of 
excess  personal  property  into  the 
Federal  Management  Regulation  (FMR) 
and  adding  a  cross-reference  to  the 
FPMR  to  direct  readers  to  the  coverage 
in  the  FMR. 

EFFECTIVE  DATE:  May  M).  2000 

FOR  FURTHER  INFORMATION  CONTACT: 

Martha  Caswell.  Director.  Personal 
Property  Management  Policy  Division 
(MTP),  202-501-3828 
SUPPLEMENTARY  INFORMATION:  In  rule 
document  00-11921  beginning  on  page 
31218  in  the  issue  of  Tuesday,  May  16, 
2000,  make  the  following  corre<:tion: 

f  1 02-3«.  1 70    [Corractwi] 

1.  On  page  31225,  in  the  first  column, 
in  the  second  line,    in"  should  read 
"is". 


D.iic.l   Mav  1*».  2000. 
Sharon  A.  Kiser. 

h'i'diTiil  A(  ijuisition  Pohi  v  Division.  ( tffii c 
of  (.inrmmrntwide  Pnlicv 
IKK  1)(M    00-1)147  Kilfd  5-24-00.  8  4.5  ain| 
MLUNG  COOC  8S20-24-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  00-666;  MM  Ooclwt  F4o.  90-466;  RW- 
7327.  RM-7987.  RM-798«,  RI*-6705]. 

Radio  Broadcasting  Services; 
Pleasanton,  Bandera,  Hondo, 
Hollywood  Park,  and  Dllley,  Texas 

AGENCY:  Federal  Conimunications 
Ciommission. 

ACTION:  Final  rule;  petition  for 
rectmsideration. 

SUMMARY:  The  Commission  dismisses  as 
moot  the  Application  for  Review  filed 
by  Reding  Broadcasting  Company, 
requesting  reconsideration  of  a 
dismissal  of  its  proposal  to  substitute 
Channel  252A  for  Channel  253C2  at 
Pleasanton.  TX,  substitute  (Channel 
253A  for  Channel  290A  at  Hondo,  TX 
and  Channel  252A  for  Channel  276A  at 
Bandera,  TX  Petitioner  received 
requested  relief  in  MM  Docket  No  98- 
55 

FOR  FURTHER  INFORMATION  CONTACT: 

Victoria  M   McCauley,  Mass  Media 
Bureau,  (202)  418-2180. 

SUPPLEMENTARY  INFORMATKM:  This  is  a 
synopsis  of  the  C^ommissions  Order, 
MM  Docket  No  90-466  adopted  April 
12,  2000,  and  released  April  14,  2000 
The  full  text  of  this  Commission 
decisi(m  is  available  for  inspection  and 
copying  during  normal  business  hours 
in  the  F"C(;  Information  Center  (Room 
CY-A257),  445  12th  Street,  SVV, 
Washington,  DC  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  (Commissions  t:opy  contractor. 
International  Transcription  Services, 
Inc.,  (202)  857-3800,  1231  20th  Street, 
NW,  Washington,  IX;  20036. 

Kcdcr-Hl  (AJirimiiiui  dlions  (Commission. 
|ohn  A.  Karousos, 

(^hifff.  Allocations  Branch.  Pnlnv  nnd  Rules 

Division.  Mass  Mi'dui  Hiirfou 

[FR  lh»    OO-l  UIH  Kiled  5-24-00.  H  45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  00-«45;  MM  Docket  No.  90-83;  RM- 
9500;  RM-9722] 

Radio  Broadcasting  Services;  Saranac 
Lake  and  Wastport,  NY 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 


SUMMARY:  The  Commission,  at  the 
request  of  Dana  Puopolo.  allots  Channel 
296A  to  Saranac  Lake.  NY.  as  the 
community's  third  local  FM  service.  See 
64  FR  14422,  March  25,  1999.  At  the 
request  of  Westport  Broadcasting,  the 
Commission  substitutes  Channel  275A 
for  Channel  273A  at  Westport,  NY,  and 
modifies  the  license  of  Station  WCLX  to 
specify  the  alternate  Class  A  channel. 
Channel  296A  can  be  allotted  to  Saranac 
Lake  in  compliance  with  the 
(Commission's  minimum  distance 
separation  requirements,  with  respect  to 
all  domestic  allotments,  without  the 
imposition  of  a  site  restriction,  at 
coordinates  44-19-48  NL:  74-08-00 
WL.  Channel  2 75 A  can  be  allotted  to 
Westport  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements,  with  respect  to 
all  domestic  allotments,  with  a  site 
restriction  of  4.6  kilometers  (2.9  miles) 
northeast,  at  coordinates  44-13-16  NL; 
73-24-42  WL,  to  accommodate  WB's 
desired  transmitter  site  Both  Saranac 
Lake  and  Westport  are  located  within 
320  kilometers  (200  miles)  of  the  II.S.- 
(Canadian  border  and  thus  Canadian 
concurrence  in  the  allotments  is 
required   See  SUPPLEMENTARY 
INFORMATION 

DATES:  Effective  [une  12,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 

I>eslie  K.  Shapiro,  Mass  Media  Bureau, 
(202)418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  99-83, 
adopted  April  19,  2000,  and  released 
April  28,  2000.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  445  12th  Street.  SW, 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Services, 
Inc..  (202)  857-3800.  1231  20th  Street. 
NW,  Washington,  DC  20036.  In 
addition,  Channel  296A  at  Saranac  Lake 
will  be  short-spaced  to  Station  CITE- 
FM,  Channel  297C1.  Montreal.  Quebec, 
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Canada,  and  Channel  2 75 A  at  Westport 
will  be  short-spaced  to  Station  ClTEl, 
Channel  274C1,  Sherbrooke,  Quebec, 
Canada.  Therefore,  concurrence  in  these 
allotments,  as  specially-negotiated 
short-spaced  allotments,  was  requested 
in  October,  1999,  but  has  not  yet  been 
received.  However,  rather  than  delay 
any  further  the  opportunity  to  file 
applications  for  these  channels,  we  will 
allot  Channel  296A  at  Saranac  Lake  and 
Channel  275A  at  Westport  at  this  time. 
If  a  construction  permit  is  granted  prior 
to  the  receipt  of  formal  concurrence  in 
the  allotment  by  the  Canadian 
Government,  the  construction  permit 
will  include  the  following  condition: 
"Operation  with  the  facilities  specified 
herein  is  subject  to  modification, 
suspension,  or  termination  without  right 
to  hearing,  if  found  by  the  Commission 
to  be  necessary  in  order  to  conform  to 
the  Canada-United  States  FM  Broadcast 
Agreement."  A  filing  window  for 
Channel  2  96 A  at  Saranac  Lake  will  not 
be  opened  at  this  time.  Instead,  the  issue 
of  opening  a  filing  window  for  this 
channel  will  be  addressed  by  the 
Commission  in  a  subsequent  order. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303.  334.  336. 

§73.202    [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  New  York,  is 
amended  by  adding  Channel  296A  at 
Saranac  Lake,  and  removing  Channel 
273A  and  adding  Channel  275A  at 
Westport. 

Federal  Communications  Commission. 

John  A.  Karousos, 

Chief.  Allocations  Branch.  Policy  and  Rules 

Division.  Mass  Media  Bureau. 

[FR  Doc.  00-13137  Filed  5-24-00;  8:45  am] 

BH.UNG  CODE  t7^2-0^-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  00-920;  MM  Docket  No.  99-103;  RM- 
9506;  RM-9829] 

Radio  Broadcaating  Services;  Bayfield, 
CO  and  Teec  Nos  Pes,  AZ 

AGENCY:  Federal  Communications 
Commission. 


ACTION:  Final  rule. 


SUMMARY:  This  document  allots  Chaimel 
223A,  in  lieu  of  previously  proposed 
Channel  237A,  to  Bayfield,  Colorado,  as 
an  additional  local  FM  transmission 
service  at  that  community  in  response  to 
a  petition  for  rule  making  filed  by 
Mountain  West  Broadcasting  (RM- 
9506).  See  64  FR  17141,  Aprils.  1999. 
Additionally.  Channel  237C1  is  allotted 
to  Teec  Nos  Pos,  Arizona,  as  that 
community's  first  local  aural 
transmission  service,  in  response  to  a 
counterproposal  filed  on  behalf  of  Voice 
Ministries  of  Farmington,  Inc.  (RM- 
9829).  Coordinates  used  for  Channel 
223A  at  Bayfield,  Colorado,  are  37-07- 
29  NL;  107-34-10  WL;  coordinates  used 
for  Chaimel  237C1  at  Teec  Nos  Pos, 
Arizona,  are  36-54-36  NL;  109-06-00 
WL. 

DATES:  Effective  June  9,  2000.  A  filing 
window  period  for  Channel  223A  at 
Bayfield,  Colorado,  and  for  Channel 
237C1  at  Teec  Nos  Pos,  Arizona,  will 
not  be  opened  at  this  time.  Instead,  the 
issue  of  opening  a  filing  window  for 
those  channels  will  be  addressed  by  the 
Commission  in  a  subsequent  Order. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Joyner,  Mass  Media  Bineau.  (202) 
418-2180.  Questions  related  to  the 
application  filing  process  should  be 
addressed  to  the  Audio  Services 
Division,  (202)  418-2700. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  99-103, 
adopted  April  19.  2000,  and  released 
April  25.  2000.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC's  Reference 
Information  Center  (Room  CY-A257), 
445  Twelfth  Street,  SW.,  Washington, 
DC.  The  complete  text  of  this  decision 
may  also  be  purchased  from  the 
Commission's  copy  contractor, 
International  Transcription  Service, 
Inc.,  1231  20th  Street,  NW., 
Washington,  DC  20036,  (202)  857-3800. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
foflows: 

PART  73— [AMENDED] 

1 .  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303.  334.  336. 

§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Arizona,  is  amended 


by  adding  Teec  Nos  Pos.  Channel 
2'37Cl. 

3.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Colorado,  is  amended 
by  adding  Bayfield,  Channel  223 A, 
Federal  Communications  Commission. 
lohn  A.  Karousos. 

Chief.  Allocations  Branch.  Policy  and  Rules 
Division.  Mass  Media  Bureau. 
|FR  Doc.  00-13135  Filed  5-24-00;  8:45  am] 
BILUNG  CODE  671 2-01 -P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Parts  222  and  223 

[Docket  No.  000519147-0147-01;  I.D. 
051800C] 

RIN  064fr-AO22 

Sea  Turtle  Conservation;  Restrictions 
Applicable  to  Shrimp  Trawl  Activities; 
Leatt>ert>acl(  Conservation  Zone 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Temporary  rule;  request  for 

comments. 

SUMMARY:  NMFS  is  closing,  for  a  2  week 
period,  all  inshore  waters  and  offshore 
waters  out  to  10  nautical  miles  (nm) 
(18.5  km)  seaward  of  the  COLREGS 
demarcation  line,  bounded  by  32°  N.  lat. 
{approximately  Tybee  Island,  Georgia) 
and  34°  N.  lat.  (approximately 
Wilmington  Beach,  North  Carolina) 
within  the  Leatherback  Conservation 
Zone,  to  fishing  by  shrimp  trawlers 
required  to  have  a  turtle  excluder  device 
(TED)  installed  in  each  net  that  is  rigged 
for  fishing,  imless  the  TED  has  an 
escape  opening  large  enough  to  exclude 
leatherback  turtles,  as  specified  in  the 
regulations.  This  action  is  necessary  to 
reduce  mortality  of  endangered 
leatherback  sea  tinlles  incidentally 
captured  in  shrimp  trawls. 
DATES:  This  action  is  effective  from  May 
19,  2000  through  11:59  p.m.  (local  time) 
on  June  2,  2000. 

ADDRESSES:  Comments  on  this  action 
should  be  addressed  to  the  Chief, 
Endangered  Species  Division,  Office  of 
Protected  Resources,  NMFS,  1315  East- 
West  Highway,  Silver  Spring,  MD 
20910.  Comments  may  also  be  sent  via 
fax  to  301-713-0376.  Comments  will 
not  be  accepted  if  submitted  via  e-mail 
or  the  Internet. 

FOR  FURTHER  INFORMATION  CONTACT: 
Charles  A.  Oravetz,  (727)  570-5312,  (ph. 
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727-570-5J12.  fax  727-570-551 7.  e- 
rnail  (;hiJck..(Jravetz<dn()aa.n()v|,  or 
Barbara  A.  Schrtwder.  (ph.  301-713- 
1401.  fax  301-713-0376.  o-mail 
Barbara.Schn»«der^nuaa.)iov) 

For  assistanco  in  modifyinj{  TED 
escape  openings  to  exclude  leatherback 
sea  turtles,  fishermen  may  contact  gear 
specialists  at  the  NMFS.  Pascagoula.  MS 
laboratory  by  phone  (228)  762-4591  or 
fax  (228)  76»-8699. 

SUPPLEMEHTARY  INFORMATION: 

Prohibitions  to  taking  sea  turtles  are 
governed  by  regulations  implementing 
the  Endangered  Spet:ies  Act  at  50  CFR 
parts  222  and  223.  The  incidental  take 
of  turtles  during  shrimp  fishing  in  the 
Atlantic  Ocean  off  the  coast  of  the 
southeastern  United  States  and  in  the 
Gulf  of  Mexico  is  excepted  fnim  the 
taking  prohibition  pursuant  to  sea  turtle 
conservation  regulations  at  50  CFR 
223.206,  which  include  a  requirement 
that  shrimp  trawlers  have  a  NMFS- 
approved  TED  installed  in  each  net 
rigged  for  fishing.  The  use  of  TEDs 
significantly  reduces  mortality  of 
loggerhead,  green.  Kemp's  ridloy.  and 
hawksbill  sea  turtles.  Because 
leatherback  turtles  are  larger  than  the 
escape  openings  of  most  NMFS- 
approved  TEDs.  use  of  these  TEDs  is  not 
an  effective  means  of  protecting 
leatherback  turtles. 

Through  a  final  nile  (60  FR  47713 
September  14.  1995).  NMFS  established 
regulations  to  provide  protection  for 
leatherback  turtles  when  they  occur  in 
locally  high  densities  during  their 
annual,  spring  northward  migration 
along  the  Atlantic  seaboard.  Within  the 
Leatherback  Conservation  Zone.  NMFS 
may  close  an  area  for  2  weeks  when 
leatherback  sightings  exceed  10  animals 
per  50  nm  (92.6  km)  during  repeated 
aerial  surveys  pursuant  to 
§  223.206(d)(2)(iv)(A)  through  (C). 

An  aerial  survey  conduc:t(»d  on  May 
12.  2000,  along  the  South  Carolina  coast 
documented  14  leatherback  turtles  over 
a  total  survey  trackline  of  approximately 
39.7  nm  (73.6  km).  The  survey  trackline 
was  flown  in  a  northeasterly  direction 
commencing  approximately  1  nm  (1  9 
km)  offshore  of  Bull's  Island  (32  '55'  N 
lat..  080'^39'  W   long.)  and  terminating 
approximately  1  nm  (1  9  km)  off  of 
Winyah  Bay  (33' 13'  N.  lat  .  080'^  11'  W 
long.).  A  replicate  survey  conducted  on 
May  16.  2000  sighted  12  leatherbacks  in 
46  nm  (85.2  km)  of  trackline.  This 
survey  was  flown  in  a  northeasterly 
direction  commencing  approximately  1 
nm  (19  km)  offshore  of  Isle  of  Palms 
(32°46'  N.  lat  .  080  46'  W   long.)  and 
terminating  approximately  1  nm  (19 
km)  offshore  of  North  Island  (33M5'  N 
lat..  080"1 1'  W   long.)  Fishing  effort 


appeared  heavy  at  the  time  of  the 
survey  One  hundred  and  sixteen 
vessels  (77  underway  shrimp  trawlers) 
were  observed  during  the  survey  of  the 
South  Carolina  coast 

The  Assistant  Administrator  for 
Fisheries.  NOAA  (AA).  has  determined 
that  all  inshore  waters  and  offshore 
waters  within  10  nm  (18.5  km)  seaward 
of  the  COLREGS  demarcation  line, 
bounded  by  32°  N.  lat.  and  34°  N.  lat  . 
within  the  Leatherback  Conservation 
Zone  are  closed  to  fishing  by  shrimp 
triwlers  required  to  have  a  TED 
installed  in  each  net  that  is  rigged  for 
fishing,  unless  the  TED  installed  has  an 
escape  opening  large  enough  to  exclude 
leatherback  turtles,  meeting  the 
specifications  at  50  CFR 
223.207(a)(7)(ii)(B)  or 
223.207(c)(l)(iv)(B).  These  regulations 
specify  modifications  that  can  be  made 
to  either  single-grid  hard  TEDs  or  Parker 
soft  TTiDs  to  allow  leatherbacks  to 
escape. 

The  regulations  at  50  CFR 
223.206(d)(2)(iv)  also  state  that 
fishermen  operating  in  the  closed  area 
with  TEDs  modified  to  exclude 
leatherback  turtles  must  notify  the 
NMFS  Southeast  Regional 
Administrator  of  their  intentions  to  fish 
in  the  closed  area.  This  aspect  of  the 
regulations  does  not  have  a  current 
Office  of  Management  and  Budget 
(OMB)  control  number,  issued  pursuant 
to  the  Paperwork  Reduction  Act. 
(Consequently,  fishermen  are  not 
required  to  notify  the  Regional 
Administrator  prior  to  fishing  in  the 
closed  area,  but  they  must  still  meet  the 
gear  requirements. 

Classification 

This  action  has  been  determined  to  be 
not  significant  for  purposes  of  Excjcutive 
Order  12866 

The  AA  is  taking  this  action  in 
accordance  with  the  requirements  of  50 
CFR  223.206(d)(2)(iv)  to  provide 
protection  for  endangered  leatherback 
sea  turtles  from  incidental  capture  and 
drowning  in  shrimp  trawls.  Leatherback 
sea  turtles  are  occurring  in  high 
concentrations  in  coastal  waters  in 
shrimp  fishery  statistical  zones  32  and 
3.'}.  This  action  allows  shrimp  fishing  to 
continue  in  the  affe<:ted  area  and 
informs  fishermen  of  the  gear  changes 
that  they  can  make  to  pnjtect 
leatherback  sea  turtles. 

Pursuant  to  5  U  S.C.  553(b)(B).  the  AA 
finds  that  there  is  good  cause  to  waive 
prior  notice  and  opportunity  to 
comment  on  this  action.  It  would  be 
contrary-  to  the  public  interest  to  provide 
prior  notice  and  opportunity  for 
comment  be<:ause  providing  notice  and 
comment  would  prevent  the  agency 


from  implementing  the  necessary  action 
in  a  timely  manner  to  protect  the 
endangered  leatherback.  Notice  and 
opportunity  to  comment  on  the 
leatherback  closure  procedures  was 
provided  through  the  rulemaking 
establishing  the  closure  procedures  (60 
FR  25663,  May  12.  1995). 

Pursuant  to's  U.S.C.  553(d)(3).  the  AA 
finds  that  there  is  good  cause  not  to 
delay  the  effective  date  of  this  rule  for 
30  days.  It  would  be  contrary  to  the 
public  interest  to  delay  this  action 
because  such  delay  would  prevent  the 
agency  from  implementing  the 
necessary  action  in  a  timely  maimer  to 
protect  the  endangered  leatherback. 
Accordingly,  the  AA  is  making  the  rule 
effective  May  19.  2000  through  June  2. 
2000.  This  closure  has  been  announced 
on  the  NOAA  weather  channel,  in 
newspapers,  and  other  media.  Shrimp 
trawlers  may  also  call  (727)  570-5312 
for  updated  area  closure  information.  As 
prior  notice  and  an  opportunity  for 
public  comment  are  not  required  to  be 
provided  for  this  notification  by  5 
U.S.C.  553.  or  by  any  other  law,  the 
analytical  requirements  of  5  U.S.C.  601 
et.  seq.,  are  inapplicable. 

The  AA  prepared  an  Enviroimiental 
Assessment  (EA)  for  the  final  rule 
requiring  TED  use  in  shrimp  trawls  and 
the  regulatory  framework  for  the 
Leatherback  Conservation  Zone  (60  FR 
47713.  September  14.  1995).  Copies  of 
the  EA  are  available  (see  ADDRESSES). 

Dated   Mav  1<1.  2000. 
Penelope  D.  Dalton,  , 

Assistant  Administrator  for  Fisheries, 

SatiDnal  Mannf  Fisheni's  Sm'ice 

[FR  Doc  00-13092  Filed  5-19-00.  4;55  pm) 

BtLUNO  COOC  1910-22-F 


DEPARTMENT  OF  COMMERCE 

National  Oc«anlc  and  Atmosphaiic 
Administration 

50  CFR  Part  679 

[Docket  No.  991108299-0145-02;  I.D. 
0921 99C] 

RIN  064«-AL88 

FIsharlaa  of  tha  Exclusive  Economic 
Zona  Oft  Alaska;  At-Saa  Scalea; 
Community  Davalopmant  Quota 
Program 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 

ACTION:  Final  rule. 

summary:  NMFS  issues  a  final  rule  to 
amend  portions  of  the  regulations 


Federal  Register / Vol.  65,  No.  102 /Thursday,  May  25,  2000 /Rules  and  Regulations  33781 


implementing  the  equipment  and 
operational  requirements  in  the 
Community  Development  Quota  (CDQ) 
fisheries  for  catch  weight  measurement, 
observer  sampling  stations,  and  observer 
transmission  of  data.  After  the  first  year 
of  requiring  scales  and  observer 
sampling  stations  on  specified  vessels 
participating  in  the  CDQ  fisheries, 
NMFS  has  identified  aspects  of  the 
requirements  that  need  further 
refinement  and  correction  for  effective 
implementation.  This  action  is  intended 
to  effect  those  refinements. 
DATES:  Effective  June  26,  2000 
ADDRESSES:  Copies  of  the  Regulatory 
Impact  Review /Final  Regulatory 
Flexibility  Analysis  (RIR/FRFA) 
prepared  for  this  action  may  be  obtained 
from  the  Sustainable  Fisheries  Division, 
Alaska  Region,  NMFS,  P.O.  Box  21668. 
Juneau,  AK  99802-1668.  Attn:  Lori 
Gravel,  or  by  calling  the  Alaska  Region. 
NMFS,  at  907-586-7228.  A  copy  of  the 
September  9,  1997.  environmental 
assessment  prepared  for  the 
Multispecies  Community  Development 
Quota  (MS  CDQ)  Program  can  be 
obtained  from  the  same  address. 

Conunents  involving  the  reporting 
burden  estimates  or  any  other  aspects  of 
the  collection  of  information 
requirements  contained  in  this  final  rule 
should  be  sent  to  both  Lori  Gravel,  at 
the  above  address,  and  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget 
(OMB),  Washington,  D.C.  20503  (ATTN: 
NOAA  Desk  Officer).  Comments  sent  by 
e-mail  or  the  Internet  will  not  be 
accepted. 

FOR  FURTHER  INFORMATION  CONTACT: 

Alan  Kinsolving.  907-586-7228  or 
alan.kinsolving@noaa.gov. 

SUPPLEMENTARY  INFORMATION: 
Background 

NMFS  manages  Fishing  for 
groundfish  by  U.S.  vessels  in  the 
exclusive  economic  zone  of  the  Gulf  of 
Alaska  and  the  Bering  Sea  and  Aleutian 
Islands  Management  Area  according  to 
the  Fishery  Management  Plan  for 
Groundfish  of  the  Gulf  of  Alaska  and  the 
Fishery  Management  Plan  for  the 
Groundfish  Fishery  of  the  Bering  Sea 
and  Aleutian  Islands  Area  (FMPs).  The 
North  Pacific  Fishery  Management 
Council  (Council)  prepared  the  FMPs 
under  authority  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act  (Magnuson-Stevens 
Act).  Regulations  implementing  the 
FMPs  at  50  CFR  part  679  and  subpart  H 
of  50  CFR  part  600  govern  fishing  by 
U.S.  vessels.  Equipment  and  operational 
requirements  for  catch  weight 
measurement  appear  at  50  CFR  679.28 


and  equipment  and  operational 
requirements  for  transmission  of 
observer  data  appear  at  50  CFR  679.50. 

This  final  rule  makes  numerous  minor 
revisions  to  §§  679.28  and  679.32. 
NMFS  published  a  proposed  rule  to 
implement  these  revisions  in  the 
Federal  Register  on  December  2,  1999 
(64  FR  67555).  The  preamble  to  the 
proposed  rule  contains  a  full 
description  of  the  revisions  and  their 
justification,  which  is  not  repeated  here. 
The  proposed  rule  also  provided  the 
public  with  a  30-day  review  and 
comment  period.  NMFS  received  no 
comments  on  the  proposed  rule. 
Although  some  editorial  changes  were 
made  to  the  regulatory  text  in  this  final 
rule,  no  substantive  changes  were  made 
from  the  proposed  regulatory  text. 
Though  this  action  results  in  some 
substantive  regulatory  revisions,  most 
changes  are  technical  edits  needed  to 
clarify  existing  regulations.  The 
substantive  changes  that  alter  existing 
regulations  will: 

1.  Explicitly  allow  NMFS  staff  to 
inspect  and  approve  scales  for  use  at- 
sea; 

2.  Allow  the  use  of  scale  approval 
stickers  or  seals  in  lieu  of  maintaining 
a  scale  inspection  report  on  board  the 
vessel; 

3.  Relax  the  annual  certification 
requirements  for  the  test  weights  that 
must  accompany  an  approved  observer 
platform  scale; 

4.  Allow  scale  manufacturers  to  use  a 
computer-generated  check  number 
instead  of  a  physical  seal  to  protect 
adjustable  scale  components  from 
fraudulent  tampering; 

5.  Relax  the  requirements  for  the  daily 
printout  of  haul  information  for  a  vessel 
that  must  weigh  all  catch; 

6.  Modify  the  requirements  for 
visibility  of  the  display  on  a  total-catch 
weighing  scale; 

7.  Require  operators  of  trawl  catcher/ 
processors  to  ensure  that  no  removal  of 
fish  can  take  place  between  the  bin  and 
observer  sampling  station  without  the 
removal  being  visible  to  the  observer; 

8.  Define  "tally  area"  and  "collection 
point"  for  longline  catcher/processors 
and  specify  requirements  for  their 
dimensions,  location,  and  construction; 

9.  Define  the  phrase  "clear  and 
unobstructed  passage."  as  used  in  the 
current  regulations; 

10.  Make  the  minimum  work  space 
requirements  for  the  observer  sampling 
station  more  flexible  by  giving  a 
minimum  area  criterion  in  lieu  of 
specific  minimum  station  length  and 
width  requirements; 

1 1 .  Require  that  observer  sampling 
station  scales  be  mounted  with  the 


platform  (i.e..  the  weighing  surface)  no 
more  than  0.7  meter  above  the  floor: 

12.  Require  that  trawl  catcher/ 
processors  provide  at  least  1  meter  of 
belt  space  downstream  from  the  total- 
catch  weighing  scale  for  the  observer's 
use  when  processing  samples;  and 

13.  Require  that  catcher/processors 
and  motherships  obtain,  install,  and 
maintain  NMFS-provided  data-entry 
software  if  participating  in  CDQ 
fisheries. 

Compliance  Guide  for  Small  Entities 

The  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996 
requires  that  NMFS  prepare  a 
compliance  guide  that  explains  how- 
small  entities  must  comply  with  the 
regulations  implemented  in  this  final 
rule.  This  action  revises  the 
requirements  for  observer  sampling 
stations,  at-sea  scales,  and  transmission 
of  observer  data.  This  action  affects  all 
small  entities  that  are  required  to  install 
and  maintain  NMFS-approved  scales  or 
observer  sampling  stations.  Affected 
entities  must  comply  with  the 
regulations  concerning  at-sea  scales  and 
observer  sampling  stations  at  §  679.28 
and  the  regulations  concerning  the 
transmission  of  observer  data  in  the 
CDQ  program  at  §  679.32. 

Because  this  rule  makes  changes  to 
the  at-sea  scales  and  observer  sampling 
station  programs,  it  is  possible  that  a 
sampling  station  or  scale  that  was 
acceptable  when  inspected  in  1999  will 
not  be  acceptable  now.  NMFS 
recommends  that  small  entities  required 
to  provide  NMFS-approved  scales  or 
observer  sampling  stations  contact  Alan 
Kinsolving  (see  ADDRESSES)  prior  to 
their  next  required  scale  or  observer 
sampling  station  inspection  to  ensure 
that  necessary  modifications  are  made. 

Classification 

The  Administrator.  Alaska  Region. 
NMFS  (Regional  Administrator), 
determined  that  this  final  rule  is 
necessary  for  the  conservation  and 
management  of  the  groundfish  fisheries 
off  Alaska. 

Notwithstanding  any  other  provision 
of  the  law,  no  person  is  required  to 
respond  to.  nor  shall  any  person  be 
subject  to  a  penalty  for  failure  to  comply 
with,  a  collection  of  information  subject 
to  the  requirements  of  the  Paperwork 
Reduction  Act  (PRA),  unless  that 
collection  of  information  displays  a 
currently  valid  OMB  control  number. 

This  final  rule  contains  collection-of- 
information  requirements  subject  to  the 
PRA  that  have  been  approved  by  OMB. 
The  OMB  control  numbers  and 
estimated  response  times  for  these 
requirements  are:  the  submission  of 
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scale  inspection  reports  is  appmved 
under  064H-0330  at  15  minutes  per 
response;  the  retention  of  scale  weight 
reports  is  approved  under  0648-0330  at 
3  minutes  per  response;  the  inspection 
of  an  observer  sampling  station  is 
approved  under  0648-0269  at  2  hours 
per  response;  and  the  electronic 
transmittal  of  observer  data  is  approved 
under  0648-0307  at  10  minutes  per 
response. 

The  estimates  of  response  times  given 
here  include  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  amd  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
NMFS  (see  AOMESSES)  and  to  OMB  (see 
AOORCSSCS) 

NMFS  prepared  an  FRFA  for  this  final 
rule  that  describes  the  impact  this 
action  will  have  on  small  entities.  A 
copy  of  this  analysis  is  available  from 
NMFS.  No  comments  were  received  on 
the  initial  regidatory  flexibility  analysis 
prepared  for  this  action.  The  Summary 
and  Conclusions  section  of  the  FRFA 
states: 

This  action  revises  and  cUrifies  the 
equipment  and  (echnicai  requirements  for  at- 
sea  scales,  observer  sampling  stations,  and 
observer  transmission  of  data  by  making 
numerous,  minor  revisions  to  the  re(;ulations 
implementing  these  programs  The  action  is 
necessary  to  ensure  NMFS'  ability  to 
effectively  manage  these  programs,  to 
improve  the  clarity  and  consistency  of  the 
implementing  regulations,  and  to  reduce 
unnecessary  regulatory  burdens  If  is  being 
promulgated  under  the  authority  of  the 
Magnuson-Sfevens  Act  This  action  will 
directly  affect  the  1,1  freezer  longlinera 
currently  equipped  with  scales  or  observer 
sampling  stations  that  may  be  small  entities 
The  ownership  characteristics  of  vessels  that 
would  be  impacted  by  this  action  have  not 
been  analyzed  to  determine  if  they  are 
independently  owned  and  operated  or 
affiliated  with  a  larger  parent  company  This 
action  will  impose  no  new  reporting  or 
recordkeeping  requirements  nor  will  it 
duplicate,  overlap,  or  conflict  with  existing 
Federal  rules  NMFS  estimates  that  this 
action  will  cost  the  owners  of  directly 
affected  freezer  longliners  less  than  $8,500 
dlstribute<^among  the  i:t  vessels  and  in  no 
case  cost  any  one  vessel  more  than  $1,700 
This  represents  loss  than   06  perc:Bnl  of  fhw 
average  per-vessel  gross  revenues  for  the 
affected  vessels  In  addition  to  the  preferred 
alternative,  the  analysis  considered  two  other 
alternatives:  a  "no  action"  alternative  that 
would  not  revi.se  the  exi.sting  regulations,  and 
a  "partial  implementation"  alternative  that 
would  implement  some  of  the  proposed 
revisions.  These  alternalives  were  rejected 
becau.se  they  would  fail  to  make  the  changes 
necessary  for  successful  management  of  these 


programs  NMF.S  (  annot  quantify  measures  to 
nuiumiZH  M.onomii.  impacts  on  small  entities 
with  this  type  of  rulemaking,  which  is  being 
implemented  to  ensure  that  the  NMFS- 
certified  observer  on  board  a  vessel  is  able  to 
collect  data  m  a  reliable  and  unbiased 
manner  within  a  safe  working  environment. 
However,  the  preferred  alternatives  selected 
were  crafted  to  minimize  costs  to  the 
industry  and  still  achieve  safety  goals 

A  copy  of  the  RIR/FRFA  can  be 
obtained  from  NMFS  (see  ADDRESSES) . 

This  rule  has  been  determined  to  be 
not  significant  for  purposes  of  E.O. 
12866. 

List  of  Sub^ecta  in  SO  CFR  Part  679 

Alaska,  Fisheries,  Recordkeeping  and 
reporting  requirements. 

Dated:  May  19,  2000. 
Penelope  O.  DaMon, 

Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Service 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  679  is  amended 
as  follows: 

PART  679— FISHERIES  OF  THE 
EXCLUSIVE  ECONOMIC  ZONE  OFF 
ALASKA 

1.  The  authority  citation  for  part  679 
continues  to  read  as  follows: 

Authority:  16  U  S.C   773  er  seq..  1801  et 
seq.  and  3631  et  seq 

2.  In  §  679.28.  the  section  heading  is 
revised:  introductory  text  to  paragraphs 
(b)(2)(iii).  (b)(3).  (b)(3)(ii)(B).  (b)(5).  and 
(d)(8),  is  revised;  and  paragraphs 
(b)(2)(vii).  (b)(3)(ii)(A).  (b)(5)(i).  (b)(6), 
(d)(2),  (d)(3),  (d)(5)  through  (d)(7).  and 
(d)(8)(i)(G)  are  revised  to  read  as 
follows: 

f  679.28    Equipment  and  operational 
raqulrementa. 


(b)*  •• 

(2)  •  •  * 

(iii)  Who  may  perform  scale 
inspections?  Scales  must  be  inspected 
by  either  a  NMFS  staff  scale  inspector 
or  a  scale  inspector  employed  by  a 
weights  and  measures  agency 
designated  by  NMFS  to  perform  scale 
inspections  on  its  behalf.  A  list  of 
authorized  scale  inspectors  is  available 
from  the  Regional  Administrator  upon 
request  Scale  inspections  are  paid  for 
by  NMFS. 
*         •         •         *         • 

(vii)  Scale  inspection  report.  (A)  A 
scale  is  approved  for  use  when  the  scale 
inspector  completes  and  signs  a  scale 
inspection  report  verifying  that  the  scale 
meets  all  of  the  requirements  specified 
in  this  paragraph  (b)(2)  and  appendix  A 
to  this  part. 


(B)  The  scale  inspector  must  provide 
the  original  inspection  report  to  the 
vessel  owner  and  a  copy  to  NMFS. 

(C)  The  vessel  owner  must  either: 

(1)  Maintain  a  copy  of  the  report  on 
board  when  use  of  the  scale  is  required 
and  make  the  report  available  to  the 
observer.  NMFS  personnel,  or  an 
authorized  officer,  upon  request,  or; 

(2)  Display  a  valid  NMFS-sticker  on 
each  approved  scale. 

(D)  Wnen  in  use,  an  approved  scale 
must  also  meet  the  requirements 
described  in  paragraphs  (b)(3)  through 
(b)(e)  of  this  section. 

(3)  At-sea  scale  tBsta.  To  verify  that 
the  scale  meets  the  MPEs  specified  in 
this  paragraph  (b)(3),  the  vessel  operator 
must  test  each  scale  or  scale  system 
used  to  weigh  total  catch  one  time 
during  each  24-hour  period  when  use  of 
the  scale  is  required.  The  vessel  owner 
must  ensure  that  these  tests  are 
performed  in  an  accurate  and  timely 
manner. 

•  •         •         •         • 

(ii)  "MA)  The  MPE  for  platform 
and  hanging  scales  is  plus  or  minus  0,5 
percent  of  the  known  weight  of  the  test 
material. 

(B)  Test  weights.  Each  test  weight 
must  ha^e  its  wei^  stamped  on  or 
otherwise  permanently  affixed  to  it  The 
weight  of  each  test  weight  must  be 
annually  certified  by  a  National  Institute 
of  Standards  and  Technology  approved 
metrology  laboratory  or  approved  for 
continued  use  by  the  NMFS  authorized 
inspector  at  the  time  of  the  aiuiual  scale 
inspection.  The  amount  of  test  weights 
that  must  be  provided  by  the  vessel 
owner  is  specified  in  paragraphs 
(b)(3)(ii)(B)(I)  and  (b)(3)(ii)(B)(2)  of  this 
section. 

•  •        *        *        • 

(5)  Printed  reports  from  the  scale  (not 
applicable  to  observer  sampling  scales). 
The  vessel  owner  must  ensure  that  the 
printed  reports  are  provided  as  required 
by  this  paragraph.  Printed  reports  from 
the  scale  must  be  maintained  on  board 
the  vessel  until  the  end  of  the  year 
during  which  the  reports  were  made 
and  be  made  available  to  observers, 
NMFS  personnel,  or  an  authorized 
officer.  In  addition,  printed  reports  must 
be  retained  by  the  vessel  owner  for  3 
years  after  the  end  of  the  year  during 
which  the  printouts  were  made. 

(i)  Reports  of  catch  weight  and 
cumulative  weight.  Reports  must  he 
printed  at  least  once  every  24  hours 
when  use  of  the  scale  is  required. 
Reports  must  also  be  printed  before  any 
information  stored  in  the  scale 
computer  memory  is  replaced.  Scale 
weights  must  not  be  adjusted  by  the 
scale  operator  to  account  for  the 
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perceived  weight  of  water,  mud,  debris, 
or  other  materials.  Scale  printouts  must 
show: 

(A)  The  vessel  name  and  Federal 
fisheries  or  processor  permit  number; 

(B)  The  haul  or  set  number  as 
recorded  in  the  processor's  DCPL  (see 
§679.5); 

(C)  The  total  weight  of  the  haul  or  set; 

(D)  The  total  cumulative  weight  of  all 
fish  or  other  material  weighed  on  the 
scale. 

•         •         •         •         * 

(6)  Scale  installation  requirements. 
The  scale  display  must  be  readable  from 
where  the  observer  collects  unsorted 
catch. 

***** 

(d)  *  •  * 

(2)  Location — (i)  Motherships  and 
catcher/processors  or  catcher  vessels 
using  trawl  gear.  The  observer  sampling 
station  must  be  located  within  4  m  of 
the  location  from  which  the  observer 
collects  unsorted  catch.  Clear, 
unobstructed  passage  must  be  provided 
between  the  observer  sampling  station 
and  the  location  where  the  observer 
collects  unsorted  catch.  When  standing 
where  unsorted  catch  is  sampled,  the 
observer  must  be  able  to  see  that  no  fish 
have  been  removed  between  the  bin  and 
the  scale  used  to  weigh  total  catch. 

(ii)  Vessels  using  nontrawl  gear.  The 
observer  sampling  station  must  be 
located  within  5  m  of  the  collection 
area,  described  at  §679.28(d)(7)(ii)(B), 
unless  any  location  within  this  distance 
is  unsafe  for  the  observer.  Clear, 
unobstructed  passage  must  be  provided 
between  the  observer  sampling  station 
and  the  collection  area.  Access  must  be 
provided  to  the  tally  station,  described 
at  §679.28(d){7)(ii)(A).  NMFS  may 
approve  an  alternative  location  if  the 
vessel  owner  submits  a  written  proposal 
describing  the  alternative  location  and 
the  reasons  why  a  location  within  5  m 
of  where  fish  are  brought  on  board  the 
vessel  is  unsafe,  and  the  proposed 
observer  sampling  station  meets  all 
other  applicable  requirements  of  this 
section. 

(iii)  What  is  clear,  unobstructed 
passage?  Where  clear  and  unobstructed 
passage  is  required,  passageways  must 
be  at  least  65  cm  wide  at  tbeir  narrowest 
point,  be  free  of  tripping  hazards,  and  be 
at  least  1.8  m  high.  Doorways  or 
companionways  must  be  free  of 
obstacles. 

(3)  Minimum  work  space.  The 
observer  must  have  a  working  area  for 
sampling  of  at  least  4.5  square  meters. 
This  working  area  includes  the 
observer's  sampling  table.  The  observer 
must  be  able  to  stand  upright  and  have 


a  work  area  at  least  0.9  m  deep  in  the 
area  in  front  of  the  table  and  scale. 

***** 

(5)  Observer  sampling  scale.  The 
observer  sampling  station  must  include 
a  NMFS-approved  platform  scale  with  a 
capacity  of  at  least  50  kg  located  within 
1  m  of  the  observer's  sampling  table. 
The  scale  must  be  mounted  so  that  the 
weighing  surface  is  no  more  than  0.7  m 
above  the  floor.  The  scale  must  be 
approved  by  NMFS  under  paragraph  (b) 
of  this  section  and  must  meet  the 
maximum  permissible  error  requirement 
specified  in  paragraph  (b)(3)(ii)(A)  of 
this  section  when  tested  by  the  observer. 

(6)  Other  requirements.  The  sampling 
station  must  include  flooring  that 
prevents  slipping  and  drains  well 
(grating  or  other  material  where 
appropriate),  adequate  lighting,  and  a 
hose  that  supplies  fresh  or  sea  water  to 
the  observer. 

(7)  Requirements  for  sampling  catch — 
(i)  Motherships  and  catcher/processors 
using  trawl  gear.  The  conveyor  belt 
conveying  unsorted  catch  must  have  a 
removable  board  to  allow  fish  to  be 
diverted  from  the  belt  directly  into  the 
observer's  sampling  baskets.  The 
diverter  board  must  be  located 
downstream  of  the  scale  used  to  weigh 
total  catch  so  that  the  observer  can  use 
this  scale  to  weigh  large  samples.  At 
least  1  m  of  accessible  belt  space, 
located  downstream  of  the  scale  used  to 
weigh  total  catch,  must  be  available  for 
the  observer's  use  when  sampling  a 
haul. 

(ii)  Catcher/processors  using  non- 
trawl gear.  In  addition  to  the  sampling 
station,  vessels  using  non-trawl  gear 
must  provide:  (A)  Tay7y  station.  A  place 
where  the  observer  can  see  the  gear  as 
it  leaves  the  water  and  can  count  and 
identify  fish.  It  must  be  within  5  m  of 
where  fish  are  brought  aboard  the  vessel 
and  in  a  location  where  the  observer  is 
not  in  danger  of  falling  overboard  or 
being  injured  during  gear  retrieval. 
Where  exposed  to  wind  or  seas,  it  must 
be  equipped  with  a  railing  at  least  1.0 
m  high,  grating  or  other  non-slip 
material,  and  adequate  lighting. 

(B)  Collection  area.  A  collection  area 
is  a  place  where  the  observer,  or  vessel 
crew  under  the  observer's  guidance, 
collects  fish  as  they  come  off  the  line  or 
are  removed  from  pots.  It  must  be 
located  where  the  observer  can  see  the 
gear  when  it  leaves  the  water.  Where 
exposed  to  wind  or  seas,  it  must  be 
equipped  with  a  railing  at  least  1.0  m 
high  and  grating  or  other  non-slip 
material. 

(8)  Inspection  of  the  observer 
sampling  station.  Each  observer 
sampling  station  must  be  inspected  and 


approved  by  NMFS  prior  to  its  use  for 
the  first  time  and  then  one  time  each 
year  within  12  months  of  the  date  of  the 
most  recent  inspection  with  the 
following  exceptions:  If  the  observer 
sampling  station  is  moved  or  if  the 
space  or  equipment  available  to  the 
observer  is  reduced  or  removed  when 
use  of  the  observer  sampling  station  is 
required,  the  observer  sampling  station 
inspection  report  issued  under  this 
section  is  no  longer  valid,  and  the 
observer  sampling  station  must  be 
reinspected  and  approved  by  NMFS. 
Inspection  of  the  observer  sampling 
station  is  in  addition  to  inspection  of 
the  at-sea  scales  by  an  authorized  scale 
inspector  required  at  paragraph  {b)(2)  of 
this  section. 

(i)  *  *  * 

(G)  For  catcher/processors  using  trawl 
gear  and  motherships.  a  diagram  drawn 
to  scale  showing  the  location(s)  where 
all  catch  will  be  weighed,  the  location 
where  observers  will  sample  unsorted 
catch,  and  the  location  of  the  observer 
sampling  station  as  described  at 
paragraph  (d)  of  this  section. 


3.  In  §679.32,  paragraphs  (c)(4)(iii) 
and  (c)(4)(iv)  are  redesignated  as 
paragraphs  (c)(4)(iv)  and  (c)(4)(v) 
respectively,  and  a  new  paragraph 
(c)(4)(iii)  is  added  to  read  as  follows: 

§  679.32    Groundfish  an'i  halibut  CDQ 
catch  monitoring. 


(c)  *  *  * 
(4)  *  *  * 

(iii)  Obtain  the  data  entrv'  software 
provided  by  the  Regional  Administrator 
("ATLAS  software")  for  use  by  the 
observer  and  ensure  that  observer  data 
can  be  transmitted  from  the  vessel  to 
NMFS  at  any  time  while  the  vessel  is 
receiving,  catching  or  processing  CDQ 
species. 
***** 

4.  In  appendix  A  to  part  679,  in 
section  2,3.1.8,  paragraphs  (a)(iv)  and 
(a){v),  in  section  3.3.1.7.  paragraphs 
(a)(iv)  and  (a)(v),  and  in  section  4.3.1.5. 
paragraph  (iv)  are  removed;  in  section 
2.3.1.8,  paragraphs  (a)(vi)  through 
(a)(viii)  are  redesignated  as  paragraphs 
(a)(iv)  through  (a)(vi)  respectively;  in 
section  3.3.1.7,  paragraphs  (a)(vi) 
through  (a)(viii)  are  redesignated  as 
paragraphs  (a)(iv)  through  (a)(vi) 
respectively;  in  section  4.3.1.5. 
paragraph  (a)(v)  is  redesignated  as 
paragraph  (a)(iv);  and  the  definition  of 
"security  seals  or  means"  in  section  5.0 
is  revised  to  read  as  follows: 
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APPENfDIX  A  TO  PART 
679     PERFORMANCE  AND 
TECHNICAL  REQUIREMENTS  FOR 
SCALES  USED  TO  WEIGH  CATCH  AT 
SEA  IN  THE  GROUNDFISH  FISHERIES 
OFF  ALASKA 


.1   Definitions 

***** 

Sfcuntv  seals  or  mftins — A  physical 
seal  such  as  a  lead  and  wire  seal  that 
must  be  broken  in  order  to  change  the 
opi^rating  or  performance  characteristics 
of  the  scale,  or  a  number  generated  by 
the  scale  whenever  a  change  is  made  to 


an  adjustable  component.  The  number 
must  be  sequential  and  it  must  not  be 
possible  for  the  scale  operator  to  alter  it. 
The  number  must  be  displayed 
whenever  the  scale  is  turned  on. 
•         *         ft         *         * 
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Vol.  65.  No,   102 

Thursday.  Mav  25.  2000 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  pnor  to  the  adoption  of  the  final 
njles 


OFRCE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  536 
RIN  320fr-AI88 

Grade  and  Pay  Retention 

AGENCY:  Office  of  Personnel 
Management. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Office  of  Persoimel 
Management  is  issuing  proposed 
regulations  giving  agencies 
discretionary  authority  to  grant  pay 
retention  to  certain  employees  moving 
to  positions  under  pay  systems  other 
than  the  General  Schedule  or  the 
Federal  Wage  System.  This  new 
flexibility  would  allow  agencies  to 
prevent  eligible  employees  from 
suffering  a  reduction  in  pay  that  would 
otherwise  result  from  a  management 
action.  The  proposed  regulations  also 
provide  that  grade  retention  will  no 
longer  apply  to  employees  moving  into 
the  General  Schedule  or  the  Federal 
Wage  System  from  noncovered  pay 
systems. 

DATES:  Comments  must  be  received  on 
or  before  July  24.  2000. 
ADDRESSES:  Comments  may  be  sent  or 
delivered  to  Donald  J.  Winstead. 
Assistant  Director  for  Compensation 
Administration.  Workforce 
Compensation  and  Performance  Service. 
Office  of  Personnel  Management.  Room 
7H31.  1900  E  Street  NW..  Washington. 
DC  20415-8200  (FAX:  (202)  606-0824 
or  EMAIL:  payleave@opm.gov) 
FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  Herzberg  (202)  606-2858  or 
FAX:  (202)  606-0824  or  EMAIL: 
payIeave@opm.gov. 

SUPPLEMENTARY  INFORMATION:  Under  5 
U.S.C.  5361-5365.  agencies  may  grant 
grade  or  pay  retention  to  employees 
covered  by  the  General  Schedule  (GS) 
pay  system  or  the  Federal  Wage  System 
(FWS)  when  a  reduction  in  grade  or  pay 
is  caused  or  influenced  by  a 
management  action  and  certain  other 


conditions  are  met.  While  the  law 
expressly  provides  that  these  provisions 
apply  to  movements  within  or  between 
those  two  covered  pay  schedules,  the 
Office  of  Personnel  Management  (OPM) 
has  provided  by  regulation  that  these 
provisions  may  also  be  applied  to 
certain  employees  who  move  from  a 
noncovered  pay  schedule  to  a  covered 
pay  schedule.  (See  definition  of 
employee  in  5  CFR  536.102.)  This 
regulatory  extension  of  the  grade  and 
pay  retention  provisions  is  authorized 
by's  U.S.C.  5365(b)(1),  which  allows 
OPM  to  extend  the  application  of  "all  or 
portions"  of  the  grade  and  pay  retention 
provisions  to  employees  under 
noncovered  pay  schedules  who  move  to 
a  covered  pay  schedule. 

The  Department  of  Justice  has 
requested  that  we  extend  pay  retention 
to  members  of  the  Senior  Executive 
Service  (SES)  who  move  to  immigration 
judge  (IJ)  positions.  While  there  is  no 
provision  in  statute  or  regulation  that 
permits  management  to  direct  the 
movement  of  a  member  of  the  SES  to  an 
IJ  position,  there  are  circumstances  that 
have  resulted  in  the  movement  of  an 
SES  member  to  a  non-SES  position  that 
has  a  lower  rate  of  pay.  Examples 
include  an  SES  member  who  voluntarily 
accepts  a  non-SES  position  following 
receipt  of  a  notice  of  position 
abolishment  or  a  notice  of  directed 
geographic  reassignment  (if  there  is  no 
mobility  agreement),  or  other 
management  action  that  causes  or 
influences  the  employee  to  move  to  a 
lower-paid  position. 

Prior  to  the  Illegal  Immigration 
Reform  and  Immigrant  Responsibility 
Act  of  1996,  Public  Law  104-208. 
immigration  judges  were  covered  by  the 
GS  pay  system.  Before  the  statute  was 
enacted,  the  Department  of  Justice  was 
able  to  offer  pay  retention  to  an  SES 
member  who  moved  to  an  IJ  position  as 
a  result  of  a  management  action,  as 
described  above.  However,  section  371 
of  the  Act  removed  IJs  from  the  GS  pay 
system  and  established  a  unique  IJ  pay 
system  with  a  top  rate  set  at  92  percent 
of  the  rate  of  basic  pay  for  SES  level  ES- 

5.  As  a  result  of  the  Act,  immigration 
judges  are  no  longer  under  a  "covered 
pay  system"  and  therefore  are  no  longer 
eligible  for  pay  retention.  Because  the 
statutory  maximum  IJ  pay  rate  is  less 
than  the  rates  of  pay  for  ES-5  and  ES- 

6,  an  SES  member  who  moves  to  an  IJ 
position  without  pay  retention  could 


suffer  a  significant  loss  in  pay.  The 
inability  to  grant  pay  retention  to 
employees  who  move  between 
noncovered  pay  systems  has  deprived 
the  Department  of  Justice  of  a  needed 
degree  of  flexibility. 

At  the  request  of  the  Department  of 
Justice,  we  reviewed  this  issue  and 
determined  that  we  have  authority 
under  the  law  to  extend  grade  and  pay 
retention  to  employees  who  move  to  or 
within  noncovered  pay  schedules. 
Under  5  U.S.C.  5365(b)(2).  OPM  is 
authorized  to  apply  "all  or  portions"  of 
the  grade  and  pay  retention  provisions 
to  "individuals  to  whom  such 
provisions  do  not  otherwise  apply."  We 
further  concluded  that  it  would  be 
appropriate  as  a  matter  of  policy  to 
amend  our  regulations  to  provide 
agencies  with  discretionary  authority  to 
grant  pay  retention  to  employees 
moving  to  or  within  noncovered  pay 
schedules.  Since  these  other  pay 
schedules  are  generally  not 
administered  by  OPM.  we  concluded 
that  any  use  of  the  pay  retention 
authority  in  these  circumstances  should 
be  discretionary.  We  note  that,  under 
some  circumstances,  grade  and  pay 
retention  benefits  are  already  subject  to 
an  agency's  discretion.  (See  5  CFR 
536.103(b)  and  536.104(b).) 

We  concluded  that  this  extension 
should  not  apply  to  grade  retention, 
since  that  benefit  was  designed 
specifically  for  retention  of  grades  under 
the  GS  and  FWS  pay  systems.  As 
explained  above,  the  law  allows  OPM  to 
selectively  apply  portions  of  the  grade 
and  pay  retention  provisions.  Under 
current  regulations,  grade  retention  does 
not  apply  to  members  of  the  Senior 
Executive  Service  (SES)  or  employees  in 
senior-level  positions  under  5  U.S.C, 
5376  (SL/ST)  even  if  they  move  to  a 
covered  pay  schedule.  (See  5  CFR 
536.105(c).)  However,  the  current 
regulations  are  silent  regarding  grade 
retention  for  administrative  law  judges 
(ALJs).  Thus,  it  is  possible  for  an  ALJ 
who  moves  to  a  GS-14  position  because 
of  a  meinagement  action  to  have  GS-15 
established  as  a  retained  grade.  For 
consistency,  we  are  proposing  to  amend 
the  regulations  to  provide  that  grade 
retention  does  not  apply  to  any 
employee  who  moves  from,  between,  or 
within  non-GS/FWS  schedules — 
including  the  pay  schedules  for  SES 
members.  SL/ST  positions,  ALJs,  and 
IJs. 
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VVt!  ,ir«  proposing  that  the  normal 
rul«s  for  adjusting  a  n'tained  rate  not  b«( 
applied  to  emplov«H!.s  covRrud  bv  a 
rogulatory  extension  of  pav  retention 
under  .5  I'.S  (;  5,l»i.5(b|  who  are  not  in 
a  GS  or  FVV.S  position  while  receiving 
pay  retention,  or  who  are  in  a  CIS  or 
FWS  position  but  receiving  a  retained 
rate  in  excess  of  the  maximum  rate  of 
the  applicable  basic  pay  schedule  (GS  or 
FWS).  Under  the  normal  rules,  a  GS  or 
FWS  employee's  retained  rate  is 
adjusted  by  50  percent  of  the  dollar 
increase  in  the  maximum  rate  for  the 
employee's  grade.  However,  other  pay 
systems  may  not  have  the  same  type  of 
grade-based  pay  structure  or  are  subject 
to  different  annual  pay  adjustments 

For  example,  many  senior-level  pay 
schedules  are  linked  to  the  Executive 
Schedule,  which  sometimes  has  not 
been  adjusted  on  an  annual  basis.  This 
can  result  in  anomalous  situations.  If  an 
SES  member  at  the  E5>-2  level  (currently 
$107,100)  moves  to  a  (iS-15  position 
and  receives  a  retained  rate,  that 
retained  rate  sub.sequently  could  be 
increased  to  a  rate  above  the  ES-2  rate 
in  effect  at  some  future  date.  (Note: 
Retained  rates  for  GS  employees  are 
capped  at  the  rate  for  level  V  of  the 
Executive  Schedule,  which  limits  this 
problem;  however,  agencies  are  required 
to  adjust  and  maintain  the  "retained  rate 
of  record"  without  regard  to  the  level  V 
cap.)  We  are  proposing  to  exercise  our 
authority  under  5  IJ.S.C.  5365(b)  not  to 
apply  the  retained  rate  adju.stment 
portitm  of  the  statutory  pay  retention 
provisions  for  the  categories  of 
employees  described  above  Thus,  these 
employet's'  retained  rates  would  be 
frozen  with  no  provision  for  any  pay 
adjustment. 

These  proposed  regulations  would  not 
impair  any  agency's  independent 
authority  to  fix  pay  for  employt^es  under 
a  pay  schedule  administered  by  that 
agency.  The  proposed  extension  of  the 
pay  retention  provisions  would  be 
relevant  only  if  the  agency  lacks  any 
other  authority  to  establish  a  .saved  rate 
for  its  employees.  For  example,  the 
Department  of  Justice  does  not  have 
authority  to  create  a  saved  rate  under 
the  I)  pay  system  ba.sed  on  the  former 
rate  received  by  an  SES  member  The 
proposed  regulations  would  allow  the 
Department  of  Justice,  at  its  discretion, 
to  extend  pay  retention  to  an  SES 
member  moving  to  an  IJ  position  To  be 
entitled  to  pay  retention,  an  employee 
must  also  meet  all  other  qualifying 
ccmditions  (e.i?..  the  pay  reduction  is 
caused  or  influenced  bv  a  management 
action,  not  at  the  employees  request  or 
be<;ause  of  personal  cause;  there  is  no 
break  in  service;  and  there  is  no 
declination  of  a  reasonable  offer). 


To  effect  the  policy  change  proposed 
here,  we  propose  to  add  a  new 
paragraph  (d)  to  *)  5.36  104  to  give 
agencies  discretionary  authority  to 
provide  pav  retention  to  any  otherwise 
eligible  Federal   "employee.  "  as  defined 
in  5  U.S.G  2105.  The  definition  of 
fmployce  in  <i  536.102  would  be 
broadened  to  include  an  "employee."  as 
defined  in  5  U.S.C  2105.  to  whom  pav 
retention  is  granted  under  this 
discretionary  authority.  However,  we 
are  also  proposing  to  add  a  sentence  to 
§530.102  that  expressly  excludes 
officials  in  or  moving  from  an  Executive 
Schedule  position,  since  we  believe  pay 
retention  is  not  appropriate  for  such 
officials  In  addition,  §  536.105(c), 
which  excludes  certain  employees  from 
grade  retention,  would  be  revised  to 
exclude  any  employee  who  moves  from 
a  position  not  under  a  statutorily 
covered  pay  schedule  to  a  position 
under  a  statutorily  covered  pay 
schedule.  Also,  we  propose  to  remove 
paragraph  (3)  under  the  definition  of 
rcpivsentative  rate  and  paragraph  (b)  of 
*?  536.203.  since  grade  retention  would 
nn  longer  apply  to  employees  moving 
from  noncovered  pay  schedules. 

We  also  propose  to  revise  §  536.205(c) 
to  provide  that  an  employee  who  moves 
from  a  noncovered  pay  schedule  to  a 
statutorily  covered  pay  schedule  and 
who  receives  a  retained  rate  in  excess  of 
the  maximum  rate  of  the  statutorily 
covered  pay  schedule  is  not  entitled  to 
any  increase  in  basic  pay  when  there  is 
an  increase  in  the  scheduled  rates.  In 
addition,  to  clarify'  and  simplify  the 
regulations,  we  propose  to  delete  the 
language  in  the  existing  §  536.205(g), 
which  we  believe  is  unnecessary  in 
view  of  other  provisions  found 
elsewhere  in  parts  531.  532  and  536. 

Instead,  we  propose  to  revise 
*»  536.205(g)  to  address  how  the  rules  for 
administering  a  retained  rate  apply  to 
employees  under  an  administratively 
covered  pay  schedule  who  were  granted 
pay  retention  under  §536. 104(d) 
Specifically,  the  proposed  change 
provides  that  the  retained  rate  of  such 
an  employee  will  be  frozen  and  that  the 
regular  or  normal  rate  to  which  the 
employee  otherwise  would  be  entitled 
(but  for  pay  retention)  must  be  treated 
as  a  single-rate  range  in  applying 
paragraphs  (b)  and  (d)  of  that  section, 
including  the  provisions  governing  the 
1.50  percent  cap  established  by  5  U.S.C. 
5363(b)(2). 

As  noted  above,  eligibility  for  grade 
and  pay  retention  is  subject  to  certain 
exclusions,  as  provided  in  5  CFR 
536.105,  Paragraph  (a)(1)  of  that  section 
bars  grade  or  pay  retention  for 
employees  who  move  from  a  position 
that  is  not  in  an  "agency  "  as  defined  in 


5  use.  5102.  This  definition  of 
"agency."  which  is  located  in  paragraph 
(a)  of  section  5102.  is  used  to  exclude 
employees  in  certain  agencies  from 
coverage  under  the  GS  classification  and 
pay  system.  Other  employees  are 
excluded  from  the  GS  system  if  they  fall 
under  one  of  the  categories  of 
employees  listed  in  paragraph  (c)  of 
section  5102  or  if  they  are  excluded  by 
some  other  provision  of  law. 

The  exclusion  in  §  536.105(a)(1)  is  not 
statutory,  but  reflects  a  limitation  OPM 
imposed  simultaneous  with  the 
regulatory  extension  of  grade  and  pay 
retention  eligibility  to  employees 
moving  to  a  covered  pay  schedule  from 
a  noncovered  pay  schedule.  Recently 
OPM  approved  a  variation  to 
§  536.105(a)(1)  at  the  request  of  the 
Department  of  Defense  (DOD).  (See 
Notice  of  OPM  Variation,  Notice  No. 
99-17,  November  3,  1999.)  While  DOD 
is  a  covered  agency  under  5  U.S.C.  5102. 
several  DOD  subcomponents  are 
expressly  excluded  from  the  definition 
of  "agency"  in  5  U.S.C.  5102(a)— 
namely,  the  National  Security  Agency, 
the  Defense  Intelligence  Agency,  and 
the  National  Imagery  and  Mapping 
Agency.  Therefore,  employees  in  these 
subcomponents  are  barred  by 
§  536.105(a)(1)  from  receiving  grade  and 
pay  retention  upon  movement  to  a 
covered  pay  schedule.  DOD  requested 
that  OPM  approve  a  variation  to  5  CFR 
536.105(a)(1)  to  allow  otherwise  eligible 
employees  who  move  to  GS  or  FWS 
positions  from  positions  in  these  DOD 
subcomponents  to  receive  grade  or  pay 
retention,  even  though  these  DOD 
subcomponents  are  excluded  from  the 
definition  of  an  '"agency"  in  5  U.S.C. 
5102(a).  OPM  agreed  that  a  variation 
was  warranted  to  ensure  equal  treatment 
of  DOD  employees. 

Upon  further  consideration,  we 
believe  that  the  provision  in 
§  536.105(a)(1)  barring  grade  or  pay 
retention  for  employees  who  move  from 
a  position  that  is  not  is  an  agency  as 
defined  in  5  U.S.C.  5102  should  be 
removed  altogether.  The  current  rule 
results  in  inequitable  treatment  of 
employees  by  providing  different 
benefits  based  on  the  specific  method 
used  to  exclude  an  employee  from 
coverage  under  the  GS  system.  For  pay 
retention  purposes,  we  believe  it  should 
not  matter  whether  an  employee  is 
excluded  from  the  GS  system  under 
paragraph  (a)  or  (c)  of  5  U.S.C.  5102  or 
under  some  other  provision  of  law. 
Therefore,  we  propose  to  remove  the 
existing  paragraph  {a)(l)  from  §536.105. 
This  will  extend  pay  retention  eligibility 
to  certain  categories  of  non-GS 
employees.  (Grade  retention  is  not  at 
issue,  since  we  are  already  proposing  to 
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bar  grade  retention  for  all  employees  in 
or  moving  from  non-GS/FWS  pay 
systems.) 

E.O.  12866,  Regulatory  Review 

This  rule  has  been  reviewed  by  the 
Office  of  Management  and  Budget  in 
accordance  with  Executive  Order  12866. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  would 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
because  they  would  only  apply  to 
Federal  agencies  and  employees. 

List  of  Subiects  in  5  CFR  Part  536 

Administrative  practice  and 
procedure,  Freedom  of  information. 
Government  employees.  Reporting  and 
recordkeeping  requirements.  Wages. 

r.S.  Office  of  Personnel  Management. 

lanice  R.  Lachance. 

Director. 

Accordingly,  OPM  is  proposing  to 
amend  part  536  of  title  5  of  the  Code  of 
Federal  Regulations  as  follows: 

PART  536— GRADE  AND  PAY 
RETENTION 

1.  The  authority  citation  for  part  536 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  5361-5366;  sec.  7202(f) 
of  the  Omnibus  Budget  Reconciliation  Act  of 
1990  (Pub.  L.  101-508).  104  Stat.  133R-336; 
.sec.  4  of  the  Performance  Management  and 
Recognition  System  Termination  Act  of  1993 
(Pub.  L.  103-89).  107  Stat.  981;  §536.307  also 
issued  under  5  U.S.C.  552,  Freedom  of 
Information  Act,  Pub.  L.  92-502. 

Subpart  A — Definitions;  Coverage  and 
Applicability 

2.  In  §536.102,  the  definition  of 
Representative  rate  is  amended  by 
adding  "or"  after  the  semicolon  at  the 
end  of  paragraph  (1),  removing  the  "or  " 
at  the  end  of  paragraph  (2),  and 
replacing  the  semicolon  with  a  period, 
and  removing  paragraph  (3);  and  the 
definition  of  employee  is  revised  to  read 
as  follows: 

§536.102    Definitions. 

•         •         *         *         * 

Employee  means  an  employee  as 
defined  in  5  U.S.C.  5361  and  also  an 
individual  who  moves  from  a  position 
which  is  not  under  a  statutorily  covered 
pay  schedule  to  a  position  which  is 
under  a  statutorily  covered  pay 
schedule,  provided  that  the  individual's 
employment  immediately  prior  to  the 
move  was  not  on  a  temporary  or  term 
basis.  Employee  also  means  cin 
employee  as  defined  in  5  U.S.C.  2105 
who  is  granted  pay  retention  under 
§  536.104(d),  subject  to  the  limitations 


set  forth  in  this  part.  However. 
employee  does  not  include  an  official  in 
or  moving  from  an  Executive  Schedule 
position. 

***** 

3.  In  §  536.104.  a  new  paragraph  (d) 
is  added  to  read  as  follows: 

§  536.1 04    Coverage  and  applicability  of 
pay  retention. 

***** 

(d)  The  head  of  an  agency  may  apply 
the  pay  retention  provisions  of  this  part 
to  an  individual  not  under  a  statutorily 
covered  pay  schedule  (as  defined  in  5 
U.S.C.  5361)  whose  rate  of  basic  pay 
would  otherwise  be  reduced  as  the 
result  of  a  management  action,  provided 
that  individual  is  an  employee  as 
defined  in  5  U.S.C.  2105  (excluding  an 
official  in  or  moving  from  an  Executive 
Schedule  position).  Coverage  is  subject 
to  all  other  qualifying  conditions  and 
limitations  established  in  this  part. 

4.  In  §  536.105,  paragraph  (a)(1)  is 
removed,  paragraphs  (a)(2)  through 
(a)(5)  are  redesignated  as  (a)(1)  through 
(a)(4),  respectively,  and  paragraph  (c)  is 
revised  to  read  as  follows: 

§536.105    Exclusions. 

***** 

(c)  Grade  retention  under  §  536.103 
does  not  apply  to  an  employee  who^ 

(1)  Moves  to  a  position  not  under  a 
statutorily  covered  pay  schedule;  or 

(2)  Moves  from  a  position  not  under 
a  statutorily  covered  pay  schedule  to  a 
position  under  a  statutorily  covered  pay 
schedule. 

5.  Section  536.203  is  revised  to  read 
as  follows: 

§  536.203    Determination  of  retained  grade. 

An  employee  who  is  in  a  position 
under  a  statutorily  covered  pay 
schedule  immediately  prior  to  the 
action  that  gives  entitlement  to  grade 
retention  shall  retain  the  grade  held 
immediately  prior  to  the  action. 

6.  In  §  536.205.  paragraphs  (c)  and  (g) 
are  revised  to  read  as  follows: 

§  536.205    Determination  of  rate  of  tMSic 
pay. 

***** 

(c)  When  an  increase  in  the  scheduled 
rates  of  the  grade  of  the  employee's 
position  occurs  while  the  employee  is 
under  pay  retention,  the  employee  is 
entitled  to  50  percent  of  the  amount  of 
the  increase  in  the  maximum  rate  of 
basic  pay  payable  for  the  grade  of  the 
employee's  current  position.  This 
paragraph  does  not  apply  to  employees 
who  move  from  a  noncovered  pay 
schedule  to  a  statutorily  covered  pay 
schedule  and  who  are  receiving  a 
retained  rate  in  excess  of  the  maximum 


payable  rate  of  the  applicable  covered 
pay  schedule. 

***** 

(g)  Notwithstanding  paragraphs  fb). 
(c).  and  (d)  of  this  section,  for  an 
employee  who  is  not  in  a  position  under 
a  statutorily  covered  pay  schedule  while 
receiving  a  retained  rate  (as  allowed  bv 
§536. 104(d))— 

(1)  The  retained  rate  is  compared  to 
the  rate  of  basic  pay  that  otherwise 
would  apply  to  the  employee  but  for  the 
retained  rate  (instead  of  comparing  it  to 
the  maximum  rate  of  the  rate  range  for 
the  employee's  position)  and  is 
terminated  when  the  retained  rate  falls 
below  the  employee's  otherwise 
applicable  rate; 

(2)  The  retained  rate  is  capped  at  150 
percent  of  the  rate  of  basic  pay  that 
otherwise  would  apply  to  the  employee 
but  for  the  retained  rate  (instead  of  150 
percent  of  the  maximum  rate  of  the  rate 
range  for  the  employee's  position);  and 

(3)  The  retained  rate  is  frozen  and 
may  not  be  increased. 

|FR  Doc.  00-13052  Filed  5-24-00:  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 
Rural  Utilities  Service 
7  CFR  Part  1735 

RIN  0572-AB56 

General  Policies,  Types  of  Loans,  Loan 
Requirements — ^Telecommunications 
Program 

AGENCY:  Rural  Utilities  Service,  USDA. 
ACDON:  Supplemental  proposed  rule. 

SUMMARY:  The  Rural  Utilities  Service 
(RUS)  is  proposing  to  amend  its 
regulations  to  update  the  criteria  for 
determining  "reasonably  adequate 
service"  levels  for  local  exchange 
carriers  and  providers  of  specialized 
telecommunications  service.  This 
supplemental  proposed  rule  is  part  of  an 
ongoing  RUS  project  to  modernize 
agency  policies  in  order  to  provide 
borrowers  with  the  flexibility  to 
continue  providing  reliable,  modem 
telephone  service  at  reasonable  costs  in 
rural  areas,  while  maintaining  the 
security  and  feasibility  of  the 
Government's  loans. 
DATES:  Written  comments  on  this 
supplemental  proposed  rule  must  be 
received  bv  RUS  b\'  or  carry  a  postmark 
or  equivalent  of  June  26,  2000. 
ADDRESSES:  Submit  written  comments 
on  this  supplemental  proposed  rule  to 
Roberta  D.  Purcell.  Assistant 
Administrator.  Telecommunications 
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Program,  Rural  Utilities  Service,  1400 
Independence  Avenue,  vSW.,  Room 
405H,  STOP  1590,  Washington,  DC 
20250-1590.  RUS  requires  a  signed 
original  and  three  copies  of  all 
comments  (7  CFR  part  1700.4).  All 
comments  received  will  be  available  for 
public  inspection  in  room  4056.  South 
Building,  LIS.  Department  of 
Agriculture,  Washington,  IXl.  between  8 
a.m.  and  4  p.m  ,  Monday  through  Fridav 
(7CFRpart  1  27(b)|. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jonathan  P  (Uaffey.  Deputy  Assistant 
Administrator,  Telecommunications 
Program,  Rural  Utilities  Service.  1400 
independence  Avenue,  SW.,  Room 
4056.  STOP  1590,  Washington,  DC 
20250-1590.  Telephone:  (202)  720- 
9556. 

SUPPLEMENTARY  INFORMATION: 
Executive  Order  12866 

This  proposed  rule  has  been 
determined  to  be  not  significant  and, 
therefore,  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget 
(OMB)  under  Exet:utive  Order  12866. 

Executive  Order  12988 

This  proposed  rule  has  been  reviewed 
in  accordance  with  Executive  CJrder 
12988.  Civil  Justice  Reform.  RUS  has 
determined  that  this  proposed  rule 
meets  the  applicable  standards  provided 
in  set:tion  3  of  that  Exef:utive  Order.  In 
addition,  all  State  and  local  laws  and 
regulations  that  are  in  conflict  with  this 
rule  will  be  preempted;  no  retroactive 
effect  will  be  given  to  this  rule;  and  in 
accordance  with  se<;tion  212(e)  of  the 
Department  of  Agriculture 
Reorganization  Act  of  1994  (7  U.S.C 
6912(e))  administrative  appeal 
procedures,  if  any  are  required,  must  be 
exhausted  prior  to  initiating  litigation 
against  the  Department  or  its  agencies. 

Reguiatory  Flexibility  Act  Certification 

RUS  has  determined  that  this 
proposed  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  as  defined  by 
the  Regulatory  Flexibility  Act  (5  U  S.C. 
601  pf  .seq  ).  the  RUS 
telecommunications  loan  program 
provides  borrowers  with  loans  at 
interest  rates  and  terms  that  an-  more 
favorable  than  those  generally  available 
from  the  private  sector.  RUS  borrowers, 
as  a  result  of  obtaining  Federal 
financing,  receive  economic  benefits 
that  exceed  any  dire(  t  c:ost  associated 
with  complying  with  RUS  regulations 
and  requirements 


Information  Collection  and 
Recordkeeping  Requirements 

This  proposed  nile  contains  no  new 
reporting  or  recordkeeping  burdens, 
under  OMB  control  number  0572-0079 
that  would  require  approval  under  the 
Paperwork  Reduction  Act  of  1995  (44 
use  chapter  35) 

Send  questions  or  comments 
regarding  this  burden  or  any  other 
aspect  of  these  collections  of 
information,  including  suggestions  for 
reducing  the  burden  to  F.  Lamont 
Heppe,  Director,  Program  Development 
and  Regulatory  Analysis,  Rural  Utilities 
Service,  1400  Independence  Avenue, 
SW.,  Room  4034,  STOP  1522, 
Washington,  DC  20250-1522. 

National  Envtronmental  Policy  Act 
Certification 

The  Administrator  of  RUS  has 
determined  that  this  proposed  rule  will 
not  significantly  affect  the  quality  of  the 
human  environment  as  defined  by  the 
National  Environmental  Policy  Act  of 
1969  (42  use.  4321  et  seq).  therefore, 
this  action  does  not  require  an 
environmental  impact  .statement  or 
assessment. 

Catalog  of  Federal  Domestic  Assistance 

The  program  described  by  this 
proposed  rule  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  programs 
under  numbers  10.851,  Rural  Telephone 
Loans  and  Loan  Guarantees,  and  10.852, 
Rural  Telephone  Bank  Loans.  This 
catalog  is  available  on  a  subscription 
basis  from  the  Superintendent  of 
Documents,  the  United  States 
Ciovemment  Printing  Office, 
Washington.  DC:  20402-9325. 
Telephone:  (202)  512-1800. 

Executive  Order  12372 

This  program  is  excluded  from  the 
.scope  of  Executive  Order  12372, 
Intergovernmental  Consultation,  which 
may  require  consultation  with  State  and 
local  (jfficials.  See  the  final  rule  related 
notice  entitled  "Department  Programs 
and  Activities  Excluded  from  Executive 
Order  12372,"  (50  FR  47034). 

Unfunded  Mandates 

This  proposed  rule  contains  no 
Federal  mandates  (under  the  regulatory 
provisions  of  title  II  of  the  Unfunded 
Mandates  Reform  Act  of  1995)  for  State, 
local,  and  tribal  governments  or  the 
private  sector.  Thus,  this  proposed  rule 
is  not  subject  to  the  requirements  of 
sections  202  and  205  of  the  Unfunded 
Mandates  Reform  Act  of  1995. 

Background 

The  telec;ommunicattons  industry  is 
becoming  increasingly  competitive.  The 


Telecommunications  Act  of  1996 
(Public  Law  104-104)  and  regulatory 
actions  by  the  Federal  Communications 
Commission  (FCC)  are  drastically 
altering  the  regulatory  and  business 
environment  of  all  telecommunications 
systems,  including  RUS  borrowers.  At 
the  same  time,  changes  in  overall 
business  trends  and  technologies 
continue  to  place  pressure  on  RUS- 
financed  systems  to  offer  a  wider  array 
of  services  and  to  operate  more 
efficiently. 

The  Telecommunications  Act  of  1996 
mandates  that  universally  available  and 
affordable  teleconununications  services, 
including  advanced  services,  be  made 
available  to  all  US  citizens — whether  in 
rural  areas  or  city  ctmters,  affluent  or 
poor  communities.  RUS  supports  this 
mandate  and  the  goal  that,  with  the 
assistance  of  advanced 
telecommunications  technology,  rural 
citizens  be  provided  the  same  economic, 
educational,  and  health  care  benefits 
available  in  the  larger  metropolitan 
areas.  RUS  believes  that  the  most 
expeditious  way  to  bring  the  full  range 
of  telephone  services  to  rural  areas  is  to 
make  certain  providers  of  advanced 
services,  in  addition  to  providers  of 
local  exchange  services,  eligible  for  RUS 
financing. 

RUS  regulations  ciurently  contain 
criteria  for  RUS  to  consider  in 
determining  whether 
teleconununications  service  is 
reasonably  adequate  (7  CFR  1735.12(c), 
Nonduplication).  However,  these 
criteria  do  not  recognize  certain 
technological  and  other  factors  that  are 
currently  employed  to  determine 
adequate  service.  RUS  is  proposing 
separate  criteria  for  local  exchange 
carriers  and  providers  of  specialized 
telecommunications  service.  These 
revised  criteria  for  determining 
"reasonably  adequate  service"  are 
derived  primarily  from  RUS  policies 
related  to  telecommunications  carriers 
generally,  the  Telecommunications  Act 
of  1996,  and  FCC  rules  and  regulations. 

Under  the  Telecommunications  Act  of 
1996,  all  incumbent  local  exchange 
carriers  (ILECs)  are  automatically 
considered  eligible  telecommunications 
carriers  (ETCs).  An  ETC  is  certified  by 
the  regulatory  commission  having 
jurisdiction,  which  makes  it  eligible  to 
receive  universal  service  support.  Each 
State  regulatory  commission  will  name 
at  least  one  ETC  for  every  area.  In  return 
for  universal  service  support,  the  ETC 
must  make  available  an  FCC-specified 
level  of  service  throughout  a  designated 
area.  Furthermore,  an  ETC  must  agree  to 
advertise  basic  services  in  a  specific 
area  and  offer  service  to  everyone  in  that 
area. 
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If  a  LEG  that  has  not  previously 
borrowed  from  RUS  applies  for 
financing,  RUS  is  proposing  to  lend 
only  to  those  LECs  that  are  ETCs  within 
the  State  or  tribal  jurisdiction  in  which 
their  financed  facilities  are  to  be 
located,  LECs  that  have  made 
commitments,  satisfactory  to  RUS,  to 
become  ETCs,  or  LECs  that  commits  to 
act  as  ETCs  with  respect  to  the  area 
coverage  requirements  as  described  in 
§  1735.11.  ETCs  are  eligible  for 
universal  service  support  and  have 
accepted  the  obligations  of  being  an 
ETC.  ETC  status,  therefore,  both 
enhances  loan  feasibility  and  promotes 
area  wide  coverage. 

The  Governor  of  RTB  utilizes  RUS 
policies  in  carrying  out  RTB's  loan 
program.  Therefore,  these  policy 
revisions  would  apply  to  loans  made  by 
RTB,  as  well. 

RUS  proposed  amending  certain 
provisions  of  7  CFR  part  1735  in  a 
Proposed  Rule  published  on  February 
11.  2000  at  65  FR  6922.  Subsequently. 
RUS  continued  to  review  and  analyze 
the  rapidly  developing 
telecommunications  environment  and 
decided  to  propose  further  revisions  of 
certain  provisions  of  7  CFR  part  1735, 
including  portions  of  §§1735.2, 
1735.10(c),  1735.12,  and  1735.14  as 
published  on  February  2,  2000.  RUS 
requests  comments  on  all  provisions 
published  in  this  Supplemental 
Proposed  Rule.  .Those  proposed 
amendments  published  first  on 
February  11,  2000,  but  revised  again  by 
this  supplement  will  be  subject  to  the 
procedures,  including  those  concerning 
public  comments,  applicable  hereto. 

List  of  Subiects  in  7  CFR  Part  1735 

Accounting,  Loan  programs — 
communications,  Reporting  and 
recordkeeping  requirements,  Rural 
areas,  Telephone. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  chapter  XVII  is 
proposed  to  be  amended  as  follows: 

PART  1735-<3ENERAL  POLICIES, 
TYPES  OF  LOANS,  LOAN 
REQUIREMENTS- 
TELECOMMUNICATIONS  PROGRAM 

1.  The  authority  citation  for  part  1735 
continues  to  read  as  follows: 

Authority:  7  U.S.C,  901  et  Sfq..  1921  et 
seq..  and  6941  et  seq. 

2.  In  §  1735.2,  as  proposed  to  be 
amended  February  11.  2000,  at  65  FR 
6923,  revise  the  definition  of  Mobile 
telecommunications  service  and  add  the 
following  definitions  in  alphabetical 
order  to  read  as  follows: 

§1735.2    Definitions. 


Exchange  access  means  the  offering  of 
access  to  telephone  exchange  services  or 
facilities  for  the  purpose  of  the 
origination  or  termination  of  telephone 
toll  services. 
***** 

Local  exchange  carrier  (LEC)  means 
an  organization  that  is  engaged  in  the 
provision  of  telephone  exchange  service 
or  exchange  access. 

*        *        *        *     .   * 

Mobile  telecommunications  service 
means  radio  communication  voice 
service  between  mobile  and  land  or 
fixed  stations,  or  between  mobile 
stations. 

Modernization  Plan  (State 
Telecommunications  Modernization 
Plan)  means  a  State  plan,  which  has 
been  approved  by  RUS,  for  improving 
the  telecommunications  network  of 
those  telecommunications  providers 
covered  by  the  plan.  A  Modernization 
Plan  must  conform  to  the  provisions  of 
7  CFR  part  1751,  subpart  B. 
***** 

RE  Act  means  the  Rural  Electrification 
Act  of  1936,  as  amended  (7  U.S.C.  901 
et  seq.). 
***** 

Specialized  telecommunications 
service  means  any  telephone  service 
other  than  telephone  exchange  service, 
exchange  access,  or  mobile 
telecommunications  service. 
***** 

Telecommunications  means  the 
transmission  or  reception  of  voice,  data, 
sounds,  signals,  pictures,  writings,  or 
signs  of  all  kinds,  by  wire,  fiber,  radio, 
light,  or  other  visual  or  electromagnetic 
means. 

Telephone  exchange  service  means: 
(1)  Service  provided  primarily  to  fixed 
locations  within  a  telephone  exchange, 
or  within  a  connected  system  of 
telephone  exchanges  within  the  same 
exchange  area  operated  to  furnish  to 
subscribers  intercommunicating  service 
of  the  character  ordinarily  furnished  by 
a  single  exchange,  and  which  is  covered 
by  the  exchange  service  charge;  or  (2) 
Comparable  service  provided  through  a 
system  of  switches,  transmission 
equipment,  or  other  facilities  (or 
combination  thereof)  by  which  a 
subscriber  can  originate  and  terminate  a 
telecommunications  service. 
***** 

3.  Revise  §  1735.10(c),  as  proposed  to 
be  revised  Februan,'  11,  2000,  at  65  FR 
6923,  to  read  as  follows: 

§1735.10    General. 

***** 

(c)  A  borrower  receiving  a  loan  to 
provide  mobile  telecommunications 
services  or  special  telecommunications 
ser\ices  shall  be  considered  to  be 


participating  in  the  state 
telecommunications  plan  (TMP)  with 
respect  to  the  particular  loan  so  long  as 
the  loan  funds  are  not  used  in  a  maimer 
that,  in  RUS'  opinion,  is  inconsistent 
with  the  borrower  achieving  the  goals 
set  forth  in  the  plan,  except  that  a 
borrower  must  comply  with  any  portion 
of  a  TMP  made  applicable  to  the 
borrower  by  a  state  commission  with 
jurisdiction. 
***** 

4.  In  §  1735.12,  as  proposed  to  be 
amended  at  65  FR  6923.  revise 
paragraph  (c)  and  add  paragraph  (f)  to 
read  as  follows: 

§1735.12    Nonduplication. 

***** 

(c)  RUS  shall  consider  the  following 
criteria  for  any  wireline  local  exchange 
service  or  similar  fixed-station  voice 
service  provided  by  a  local  exchange 
carrier  (LEC)  in  determining  whether 
such  service  is  reasonably  adequate: 

(1)  The  LEC  is  providing  area 
coverage  as  described  in  §1735.11. 

(2)  The  LEC  is  providing  all  one-party 
service  or,  if  the  State  commission  has 
mandated  a  lower  grade  of  service,  the 
LEC  is  eliminating  that  service  in 
accordance  with  the  requirements  of  the 
Telecommunications  Act  of  1996,  47 
U.S.C.  151  etseq. 

(3)  The  LEG'S  network  is  capable  of 
providing  transmission  and  reception  of 
data  at  a  rate  of  at  least  1.000.000  bits 
per  second  (1  Mbps)  with  reasonable 
modification  to  any  subscriber  who 
requests  it. 

(4)  The  LEC  makes  available  custom 
calling  features  (at  a  minimum,  call 
waiting,  call  forwarding,  abbreviated 
dialing,  and  three-way  calling). 

(5)  The  LEC  is  able  to  provide  E911 
service  to  all  subscribers,  when 
requested  by  the  government  entity 
responsible  for  this  ser\'ice. 

(6)  The  LEC  is  able  to  offer  local 
service  with  blocked  toll  access  to  those 
subscribers  who  request  it. 

(7)  The  LEG'S  network  is  capable  of 
accommodating  Internet  access  at 
speeds  of  at  least  28.800  bits  per  second 
(28.8  Kbps)  via  modem  dial-up  from  any 
subscriber  location. 

(8)  There  is  an  absence  of  frequent 
ser\'ice  interruptions. 

(9)  The  LEC  is  interconnected  with 
the  public  switched  network. 

(10)  No  Federal  or  State  regulators- 
commission  having  jurisdiction  Las 
determined  that  the  quality,  availability, 
or  reliability  of  the  ser\ice  provided  is 
inadequate. 

(11)  Ser\'ices  are  provided  at 
reasonably  affordable  rates. 
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(12)  Any  other  criteria  the 
Administrator  determines  to  be 
applicable  to  the  particular  case. 

***** 

(f)  RUS  shall  consider  the  following 
criteria  for  any  provider  of  a  specialized 
telecommunications  service  in 
determining  whether  such  service  is 
reasonably  adequate: 

(1)  The  provider  of  a  specialized 
telecommunications  service  is  providing 
area  coverage  as  described  in  §1735.11. 

(2)  An  adequate  signal  strength  is 
provided  throughout  the  largest 
practical  portion  of  the  service  area. 

(3)  There  is  an  absence  of  frequent 
service  interruptions. 

(4)  The  quality  and  variety  of  service 
provided  is  comparable  to  that  provided 
in  nonnual  areas. 

(5)  The  service  provided  complies 
with  industry  standards. 

(6)  No  Federal,  State,  or  local 
regulatory  commission  having 
jurisdiction  has  determined  that  the 
quality,  availability,  or  reliability  of  the 
service  provided  is  inadequate. 

(7)  Services  are  provided  at 
reasonably  affordable  rates. 

(8)  Any  other  criteria  the 
Administrator  determines  to  be 
applicable  to  the  particular  case. 

5.  In  §  1735.14,  as  proposed  to  be 
amended  at  65  FR  6924,  remove  "and" 
at  the  end  of  paragraph  (c)(1).  remove 
the  period  at  the  end  of  paragraph  (c)(2) 
and  add  ";  and"  in  its  place,  and  add 
new  paragraph  (c)(3)  to  read  as  follows: 

f  1735.14    Borroirar  ellQlbllily. 

***** 

(€)•    •    • 

(3)  If  a  local  exchange  carrier,  must  be 
either  an  eligible  telecommunications 
carrier  (ETC)  within  the  State  or  tribal 
jurisdiction  in  which  the  RUS-financed 
facihties  are  to  be  located,  a  LEC  that 
has  made  a  commitment,  satisfactory  to 
RUS,  to  become  an  ETC  within  the  State 
or  tribal  jurisdiction  in  which  the 
financed  facilities  are  to  be  located,  or 
a  LEC  that  commits  to  act  as  an  ETC  in 
such  a  manner  as  to  meet  the  area 
coverage  requirements  as  described  in 
§1735.11. 

Dated:  May  12,  2000. 
fill  Long  Thompson, 

Undersecretary.  Rural  Development. 

(FR  Doc  00-12657  Filed  5-24-00;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Fedsral  Housing  Entarprisc 
Owrslgtit 

12  CFR  Part  1710 
RIN  2S5&-AA09 

Ralaaslng  Information;  Elactronlc 
Fraadom  of  Information  Amandmant 

agency:  Office  of  Federal  Housing 
Enterprise  Oversight,  HUD. 
ACTION:  Proposed  rule. 

summary:  The  Office  of  Federal  Housing 
Enterprise  Oversight  (OFHEO)  is 
proposing  to  amend  its  regulations  to 
reflect  the  changes  to  the  Freedom  of 
Information  Act  (FOLA)  made  by  the 
Electronic  Freedom  of  Information  Act 
Amendments  Act  of  1996  (1996  Act) 
and  to  revise  the  method  of  computing 
fees.  The  proposal  provides  for: 
electronic  POIA  requests;  access  to 
records  published  or  released  under 
FOLA  in  electronic  format;  expedited 
processing  of  FOLA  requests  upon  a 
showing  of  compelling  need; 
publication  of  responses  to  FOLA 
requests  that  are  likely  to  become  repeat 
requests;  aggregation  of  clearly  related 
requests  by  a  single  requester  or  group 
of  requesters  acting  in  concert; 
informing  the  requester  of  the  volume  of 
requested  material  withheld  and  the 
extent  of  deletions  both  in  publicly 
available  records  and  records  released 
in  response  to  a  FOLA  request;  and  a 
method  for  computing  fees  that  is  based 
upon  the  classification  of  the  employee 
performing  the  work  as  executive, 
professional,  or  clerical. 

DATES:  Written  comments  regarding  the 
proposed  rulemaking  must  be  received 
by  July  24,  2000. 

ADDRESSES:  All  comments  concerning 
the  proposed  rule  should  be  addressed 
to  Alfred  M.  Pollard,  General  Counsel, 
Office  of  Federal  Housing  Enterprise 
Oversight,  1700  G  Street  NW,  Fourth 
Floor,  Washington,  DC  20552. 
Alternatively,  comments  may  be 
submitted  via  electronic  mail  to: 
RegCommenta@ofheo.gov.  Copies  of  all 
communications  received  will  be 
available  for  public  inspection  and 
copying  at  the  address  above. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dorothy  J.  Acosta,  Associate  General 
Counsel,  1700  G  Street  NW,  Fourth 
Floor,  Washington,  DC  20552,  telephone 
(202)  414-6924  (not  a  toll-free  number). 
The  telephone  number  for  the 
Telecommunications  Device  for  the  Deaf 
is  (800)  877-8339. 


SUPPLEMENTARY  INFORMATION:  On 

December  23,  1998,  OFHEO  issued  a 
final  rule  governing  the  release  of 
information  to  the  public,  which,  among 
other  things,  implemented  the 
requirements  of  the  Freedom  of 
InformaUon  Act  (FOIA).  63  FR  70998, 
Dec.  23,  1998.  At  the  time  of  the 
publication  of  the  final  regulation, 
OFHEO  noted  that  Congress  had 
enacted  the  Electronic  Freedom  of 
Information  Act  Amendments  of  1996 
(1996  Act) '  to  provide  for  public  access 
to  information  in  an  electronic  format 
and  for  other  purposes  and  announced 
that  these  amendments  would  be 
implemented  by  a  separate  rulemaking. 
Although  certain  of  the  1996  Act's 
amendments  that  did  not  involve  access 
to  records  in  an  electronic  format  were 
included  in  the  final  regulation,  such  as 
the  extension  of  the  time  limit  for  the 
initial  agency  response  from  ten  (10)  to 
20  days,  this  proposed  regulation 
implements  the  remainder  of  the 
amendments  and  proposes  a  new 
method  for  computing  fees.  The  1996 
Act  amendments  that  are  reflected  in 
this  proposal  are:  (1)  The  requirement  to 
make  requested  documents  available  in 
the  form  or  format  specified  by  the 
requester,  provided  the  document  is 
readily  reproducible  in  that  form  or 
format:  (2)  the  requirement  to  make 
publicly  available  copies  of  records 
released  in  response  to  FOLA  requests 
that  are  likely  to  become  die  subject  of 
subsequent  requests  for  substantially  the 
same  records;  (3)  the  requirement  for 
electronic  access  to  records  required  to 
be  made  public  by  5  U.S.C.  552(a)(2) 
that  were  created  after  November  1 , 
1996;  (4)  the  requirement  to  provide 
expedited  processing  of  FOLA  requests 
upon  a  showing  of  compelling  need  by 
the  requester  and  in  such  other  cases  as 
the  agency  may  determine;  (5)  the 
requirement  to  indicate  the  extent  of 
any  deletion  made  in  released  records 
and  publicly  available  records;  (6)  the 
requirement  to  inform  the  requester  of 
the  estimated  volume  of  material 
withheld;  and  (7)  the  provision  for 
aggregating  clearly  related  requests  as  a 
single  request  when  such  a  request 
would  constitute  an  "unusual 
circumstance"  justifying  an  extension  of 
the  response  time.  Although  the  1996 
Act  authorized  agencies  to  promulgate 
regulations  providing  for  multi-tracking 
of  FOIA  requests  based  on  the  amount 
of  time  or  work  (or  both)  involved  in 
processing  requests,  OFHEO  has  elected 
not  to  propose  such  regulations  at  this 
time.  Thus  far,  the  volume  of  FOLA 
requests  has  not  been  so  great  that  a 
multi-tracking  system  is  needed. 


'  Pub.  L   104-231 .  1 10  Stat   3048. 
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Although  not  required  by  the  1996  Act, 
the  proposed  regulation  would  allow 
requests  to  be  made  electronically. 

The  proposal  would  also  revise  the 
way  fees  are  determined  for  personnel 
costs  involved  in  processing  a  request. 
Currently,  an  hourly  rate  for  actual  time 
spent  searching,  reviewing,  and 
duplicating  is  determined  by  the  salary 
of  the  particular  employee  performing 
the  work  plus  16%  of  that  amount  to 
reflect  the  cost  of  benefits.  In  order  to 
simplify  the  calculation  of  fees  and 
provide  a  more  transparent  and 
predictable  fee  schedule  for  requesters, 
OFHEO  proposes  a  method  for 
computing  fees  that  would  charge  one  of 
three  hourly  rates  for  persoimel  costs 
associated  with  responding  to  a  request, 
depending  on  whether  the  employee 
performing  the  work  is  classified  as 
executive,  professional,  or  clerical.  An 
average  of  the  actual  compensation 
(salary  and  benefits)  of  all  employees  of 
OFHEO  in  a  particular  classification 
would  determine  the  actual  hourly  fee 
for  that  classification.  These  fees  would 
be  adjusted  periodically  to  reflect 
significant  changes  in  average 
compensation.  The  current  fee  schedule 
would  be  available  on  OFHEO's  website 
[http://www.ofheo.gov/docs/)  and  by 
mail. 

Section-by-Section  Analysis 

Subpart  A — General  Definitions 

The  definition  of  "record"  in 
§  1710.2(j)  would  be  amended  by 
inserting  the  phrase  "regardless  of  form 
or  format,"  to  clarify  that  a  record  may 
be  electronic  in  form. 

Subpart  B — Documents  and  Information 
Generally 

Subpart  B  contains  general  provisions 
relating  to  disclosiue  of  dociunents  and 
information  in  the  possession  of 
OFHEO.  Section  1710.7(c)  provides  that 
if  a  requested  record  is  available 
through  routine  distribution  procedures, 
OFHEO  will  first  refer  the  requester  to 
those  sources,  and  only  if  the  requester 
is  not  satisfied  will  OFHEO  treat  the 
request  as  a  FOIA  request.  The  proposed 
regulation  adds  the  (JFHEO  website, 
(bttpJ/www.ofheo.gov)  to  the  list  of 
routine  distribution  procedures. 

Subpart  C — Availability  of  Records  of 
OFHEO 

Section  1710.11  of  subpart  C 
provides,  generally,  for  the  release  of 
OFHEO  records.  Paragraph  (a)  of  this 
section  addresses  the  release  of  records 
in  response  to  requests  and  paragraph 
(b)  addresses  records  required  to  be 
made  publicly  available,  including 
current  indexes  to  such  records.  The 


proposed  regulation  separates  the 
provisions  of  existing  §  1710.11  that 
relate  to  records  required  to  be  made 
publicly  available  pursuant  to  5  U.S.C. 
552(a)(2)  from  those  that  relate  to  the 
release  of  records  upon  request  and 
relocates  provisions  related  to  records 
required  to  be  made  publicly  available 
to  §  1710.12.  The  existing  provisions  of 
§  1710.12  would  be  deleted,  because 
they  are  made  unnecessary  by  other 
amendments  to  the  regulation.  Specific 
changes  to  the  existing  text  of 
§§  1710.11  and  1710.12  are  explained 
more  fully  below. 

Section  1710.11(a)  would  be  amended 
to  incorporate  the  substance  of 
§  1710.11(c),  which  addresses  copying 
costs,  and  to  state  that  records  will  be 
made  available  in  the  form  or  format 
requested  provided  they  are  readily 
reproducible  in  that  form  or  format  with 
reasonable  effort.  "Readily 
reproducible"  is  defined  to  mean,  with 
respect  to  electronic  format,  that  the 
requested  record  or  records  can  be 
downloaded  or  transferred  intact  to  a 
computer  disk,  or  other  electronic 
medium  using  equipment  currently  in 
use  by  OFHEO. 

Section  1710.11(b),  which  addresses 
records  required  to  be  made  publicly 
available  under  5  U.S.C.  552(a)(2), 
would  be  redesignated  as  §  1710.12(a) 
and  amended  to:  (1)  Incorporate  the 
substance  of  §  1710.11(c)  addressing 
copying  costs;  (2)  state  that  all  publicly 
available  documents  are  available  by 
mail;  (3)  state  that  records  created  after 
November  1,  1996,  including  current 
indexes  to  all  publicly  available  records 
regardless  of  when  created,  will  be 
available  on  OFHEO's  website;  and  (4) 
add  to  the  list  of  records  publicly 
available,  copies  of  records  that  have 
been  released  under  the  FOIA  that 
OFHEO  believes  are  likely  to  become 
the  subject  of  subsequent  requests  for 
substantially  the  same  records. 

Section  1710.11(c),  which  relates  to 
copying  charges,  would  be  deleted  and 
its  substance  incorporated  in 
§§  1710.11(a)  and  1710.12(a). 

Section  1710.11(d),  which  sets  forth 
FOIA  exemptions,  would  then  be 
redesignated  as  §  1710.11(b).  This 
allows  the  regulatory  designation  for 
exemptions  to  be  consistent  with  the 
statutory  designation  (i.e.,  (b)(1),  (b)(2), 
(b)(3),  etc.  instead  of  (d)(1),  (d)(2).  (d)(3). 
etc.)  and  avoids  potential  confusion 
arising  from  different  statutory  and 
regulatory  designations. 

Section  1710.11(e)  would  be 
redesignated  as  §  1710.1(c). 

Section  1710.11(f)  would  be 
redesignated  as  §  1710.11(d)  and  would 
be  amended  to  require  that  the  amount 
of  any  information  deleted  from  a  record 


released  under  FOIA  be  indicated  on  the 
released  portion  of  the  record  (at  the 
place  the  deletion  is  made,  if  technically 
feasible). 

Section  1710.11(g),  which  relates  to 
permissible  deletions  in  publicly 
available  records,  would  be 
redesignated  as  §  1710.12(b)  and 
amended  to  state  that  the  extent  of  £iny 
deletions  necessary  to  protect  personal 
privacy  will  be  indicated  on  the  records 
that  are  publicly  available  under 
redesignated  §  1710.12(a).  at  the  place 
where  the  deletion  is  made  if 
technically  feasible,  unless  including 
the  indication  would  harm  an  interest 
protected  by  the  exemption  on  which 
the  deletion  is  based. 

Section  (h)  would  be  redesignated  as 
§  1710.11(e). 

Section  1710.12(a)  currently  states 
that  the  indexes  that  are  required  to  be 
made  available  for  public  inspection 
and  copying  under  5  U.S.C.  552(a)(2)  are 
available  for  inspection  and  copying  at 
OFHEO's  offices  during  regular  business 
hours.  This  existing  provision  would  be 
deleted  because  it  is  duplicative  of  the 
introductory  language  of  existing 
§  1710.1l(bj,  which  would  be 
redesignated  as  §  1710.12(a)  and 
amended  as  described  above.  The 
heading  of  §  1710.12  would  be  revised 
to  read  "Publicly  Available  Records." 

Section  1710.12(b)  currently  contains 
the  Director's  determination  that, 
because  of  the  lack  of  requests  to  date 
for  records  required  to  be  indexed,  such 
indexes  do  not  need  to  be  published 
quarterly.  It  states,  however,  that  the 
indexes  will  be  provided  by  mail  upon 
request.  Because  OFHEO  proposes  to 
publish  ciurent  indexes  on  its  website, 
this  finding  is  unnecessary  and  would 
be  deleted.  The  statement  that  current 
indexes  are  available  by  mail  would  be 
relocated  to  §  1710.12(a). 

Section  1710.13  would  be  amended  to 
permit  requests  to  be  made  by  facsimile 
or  electronic  mail  and  to  require  that  the 
request  include  the  submitter's  name, 
address  and  telephone  number,  to 
enable  the  FOLA  Officer  to  contact  the 
requester  about  the  request  in  the  event 
that  clarification  is  needed. 

Section  1710.14(c)  would  be  amended 
to  state  that  OFHEO  is  not  required  to 
create  a  record  to  respond  to  a  request, 
replacing  a  statement  that  OFHEO  will 
not  create  a  record.  While  normally 
OFHEO  will  not  create  a  record  to 
respond  to  a  request,  there  may  be  some 
circiunstances  in  which  it  is  easier  to 
create  a  record  than  to  redact  a  record 
or  records  in  which  the  requested 
information  is  contained. 

Section  1710.15.  which  prescribes  the 
form  and  content  of  FOLA  responses, 
would  be  amended  by  adding  a 
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requirement  that  a  notice  of  denial  of  a 
FOIA  request  (in  whole  or  in  part) 
include  an  estimate  of  the  volume  of 
requested  material  withheld,  unless 
providing  it  would  harm  an  interest 
protected  by  the  exemption  on  which 
the  denial  is  based. 

Section  1710.16  sets  forth  the  process 
for  appeal  of  denials.  Paragraph  (a) 
would  be  amended  to  clarify  that  the 
appeal  procedures  also  apply  to  denials 
of  requests  for  expedited  processing. 
Paragraph  (h)  would  be  amended  to 
permit  appeals  to  be  submitted 
electronically  or  by  facsimile.  Paragraph 
(g),  which  sets  forth  the  right  to  judicial 
review,  currently  states  that  a  requester 
will  be  deemed  to  have  exhausted  his  or 
her  administrative  remedies  if  an 
administrative  appeal  has  been  denied 
or  has  not  been  acted  on  within  20  days 
of  receipt.  This  paragraph  would  be 
amended  to  sUte  that  if  OFHEO 
provides  the  requester  an  opportunity  to 
limit  the  scope  of  the  request  or  arrange 
an  alternate  time  for  processing  the 
request,  the  requester's  refusal  to  do 
either  will  be  considered  a  factor  in 
determining  whether  "exceptional 
circumstances"  exist.  A  showing  of 
exceptional  circumstances  and  due 
diligence  on  the  part  of  the  agency 
allows  a  court  in  which  judicial  review 
is  sought  to  grant  a  stay  to  allow  the 
agency  additional  time  to  complete  its 
review  of  the  records. 

Section  1710.17  of  the  existing  rule 
describes  the  time  limits  within  which 
OFHEO  will  respond  to  initial  requests 
and  appeals  of  denials  of  requests. 
Paragraph  (b)  would  be  amended  to 
state  that  ap|}eals  of  denials  of 
expedited  processing  will  be  acted  on  as 
expeditiously  as  practicable.  Paragraph 
(c)  would  be  amended  by  providing  that 
if  OFHEO  extends  the  time  limit  stated 
in  that  paragraph  and  is  unable  to 
process  the  request  by  the  date  specified 
in  the  notice,  OFHEO  will  offer  the 
requester  an  opportunity  to  limit  the 
scope  of  the  request  or  arrange  an 
alternate  time  frame  for  processing  the 
request  or  a  modified  request  A  new 
paragraph  (d)  would  be  added  that 
provides  for  aggregating  multiple 
requests  involving  clearly  related 
matters  made  by  a  single  requester,  or 
group  of  requesters  acting  in  concert, 
when  such  requests  would,  if 
considered  as  a  single  request, 
constitute  an  "unusual  circumstance" 
justifying  an  extension  of  the  response 
time.  A  new  paragraph  (e)  would  be 
added  that  provides  for  expedited 
processing  upon  a  showing  of 
compelling  need  by  the  requester  and  in 
such  other  cases  as  OFHEO  may 
determine.  A  request  for  expedited 
processing  must  be  accompanied  by  a 


statement,  certified  to  be  true  and 
correct  by  the  requester,  that 
demonstrates  compelling  need.  To  show 
compelling  need,  the  requester's 
statement  must  demonstrate  that  failure 
to  obtain  the  requested  records  could 
reasonably  be  expected  to  pose  an 
imminent  threat  to  the  life  or  physical 
safety  of  an  individual,  or,  in  the  case 
of  a  requester  whose  main  professional 
occupation  or  activity  is  the 
dissemination  of  information,  that  there 
is  urgency  to  inform  the  public  of  the 
government  activity  involved  in  the 
request  beyond  the  public's  right  to 
know  of  government  activity  generally. 
The  requester  must  be  notified  within 
10  wording  days  of  the  disposition  of 
the  request,  and  any  appeal  of  the  denial 
must  be  acted  on  expeditiously. 

Subpart  D — Fees  for  Provision  of 
Information 

Subpart  D  sets  forth  the  feeS  that  will 
be  assessed  for  services  rendered  in 
responding  to  and  processing  requests 
for  records  under  the  FOIA.  The 
definition  of  "direct  costs"  in 
§  1710.21(h)  would  be  amended  to 
include  the  costs  of  any  automated 
searches  and  the  cost  of  securing  any 
contract  services  that  may  be  necessary 
to  respond  to  a  FOIA  request.  To  reflect 
the  revised  fee  schedule  set  forth  in  the 
amended  section  1710.22(h),  a  reference 
to  that  section  is  substituted  for  the 
reference  to  the  actual  salary  of  the 
person  performing  the  work  as  a  basis 
for  the  fees  charged. 

Section  1710.21(f)  would  be  amended 
by  adding  a  requirement  that  the  copy 
of  the  requested  record  be  provided  in 
the  form  or  format  requested,  provided 
it  is  readily  reproducible  in  that  form  or 
format  with  reasonable  effort. 

Section  1710.22  would  be  revised  to 
reflect  a  new  method  for  computing  fees 
and  to  make  minor  technical  changes  to 
better  accommodate  the  changes  made 
in  response  to  the  1996  Act.  Instead  of 
basing  the  fee  on  the  actual  salary  rate 
of  the  employee  performing  the  work 
plus  16%  for  benefits,  OFHEO  proposes 
to  charge  one  of  three  hourly  fees 
determined  by  whether  the  employee 
performing  the  work  is  classified  as 
executive,  professional,  or  clerical.  The 
fee  for  each  category  would  be 
determined  by  the  average  of  the  actual 
salaries  and  benefits  of  the  employees  in 
that  category  and  would  be  adjusted 
periodically  to  reflect  significant 
changes  in  average  compensation  of  the 
class.  The  "executive  "  category  refers  to 
the  senior  management  of  the  agency 
(i.e.  Director,  Deputy  Director,  Associate 
Directors,  and  Deputy  Associate 
Directors).  The  "clerical"  category 
includes  employees  performing 


primarily  secretarial,  clerical  or 
ministerial  tasks.  The  " professional" 
category  includes  all  other  employees.  A 
current  fee  schedule  would  be  available 
on  OFHEO"s  website  or  by  mail. 
Conforming  changes  are  made  in 
paragraph  (h)(l)(ii)  of  this  section, 
§  1710.23(g),  and  §  1710.38(a)  of  this 
part. 

Technical  changes  to  §1710.22 
include  substituting  "computer 
equipment"  for  "central  processing 
luiit"  and  changing  the  heading  in 
§  1710.22(h)(2)  from  "Duplication"  to 
"Reproduction"  to  clarify  that  the 
paragraph  applies  both  to  duplicating  a 
record  in  the  same  format  and  to 
reproducing  a  record  in  a  different 
format,  and  by  changing  the  word 
"reproduction""  to  "photocopied"  in  the 
first  sentence  to  clarify  that  the  per  page 
charge  applies  only  to  photocopies  of 
records.  Conforming  changes  are  made 
in  §1710.23. 

Throughout  the  regulation,  minor, 
nonsubstantive  syntactical  chemges  are 
made  in  the  revised  sections  and 
citations  to  sections  of  the  Freedom  of 
Information  Act  are  replaced  with 
citations  to  the  sections  of  the  regulation 
containing  the  relevant  statutory 
provisions.  Citations  to  5  U.S.C.  552  are 
replaced  with  "the  Freedom  of 
Information  Act."'  These  changes  will 
allow  the  reader  to  understand  the 
regulatory  provisions  without  referring 
to  the  statute. 

Regulatory  Impact 

Executive  Order  13132,  Federalism 

Executive  Order  13132  requires  that 
Executive  departments  and  agencies 
identify  regulatory  actions  that  have 
significant  federalism  implications.  A 
regulation  has  federalism  implications  if 
it  has  substantial  direct  effects  on  the 
States,  on  the  relationship  or 
distribution  of  power  between  the 
Federal  Government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  various  levels  of 
Government.  OFHEO  has  determined 
that  this  rule  has  no  federalism 
implications  that  warrant  the 
preparation  of  a  Federalism  Assessment 
in  accordance  with  Executive  Order 
13132. 

Executive  Order  12866,  Regulatory 
Planning  and  Review 

OMB  has  determined  that 
rulemakings  that  amend  FOIA 
regulations  to  implement  the 
requirements  of  the  Electronic  Freedom 
of  Information  Act  Amendments  of  1996 
are  not  "significant""  regulations  for  the 
purposes  of  Executive  Order  12866. 
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Executive  Order  12988,  Civil  Justice 
Reform 

Executive  Order  12988  sets  forth 
guidelines  to  promote  the  just  emd 
efficient  resolution  of  civil  claims  and  to 
reduce  the  risk  of  litigation  to  the 
Federal  Government.  This  final  rule 
meets  the  applicable  standards  of 
sections  3(a)  and  (b)  of  Executive  Order 
12988. 

Unfunded  Mandates  Reform  Act  of  1995 

This  rule  does  not  include  a  Federal 
mandate  that  may  result  in  the 
expendit\u-e  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100,000,000  or  more 
(adjusted  annually  for  inflation)  in  any 
one  year.  Consequently,  the  rule  does 
not  warrant  the  preparation  of  an 
assessment  statement  in  accordance 
with  the  Unfunded  Mandates  Reform 
Act  of  1995. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act,  5 
U.S.C.  601  et  seq.,  requires  that  a 
regulation  that  has  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  small 
businesses,  or  small  organizations  must 
include  an  initial  regulatory  flexibility 
analysis  describing  the  regulation's 
impact  on  small  entities.  Such  an 
analysis  need  not  be  undertaken  if  the 
agency  has  certified  that  the  regulation 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  5  U.S.C.  605(b). 

OFHEO  has  considered  the  impact  of 
the  regulation  under  the  Regulatory 
Flexibility  Act.  The  General  Counsel  has 
certified  that  this  final  rule  will  not 
have  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  of 
1995,  44  U.S.C.  chapter  35,  requires  that 
regulations  involving  the  collection  of 
information  receive  clearance  from 
OMB.  This  rule  contains  no  such 
collection  of  information  requiring  OMB 
approval  under  the  Paperwork 
Reduction  Act.  Consequently,  no 
information  has  been  submitted  to  OMB 
for  review  under  the  Paperwork 
Reduction  Act. 

List  of  Sub)ects  in  12  CFR  Part  1710 

Administrative  practice  and 
procedure.  Confidential  business 
information.  Electronic  products. 
Freedom  of  information. 

Accordingly,  for  reasons  set  forth  in 
the  preamble,  OFHEO  proposes  to 
amend  12  CFR  part  1710  as  follows: 


PART  1710— RELEASING 
INFORMATION 

1.  The  authority  citation  for  part  1710 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301,  552:  12  U.S.C. 
4513.  4522.  4526.  4639:  E.O.  12600;  3  CFR. 
1987  Comp.,  p.  235. 

Subpart  A— General  Definitions 

§1710.2    [Amended] 

2.  Amend  §  1710.2(j)  by  adding  ", 
regardless  of  form  or  format,"  after 
""document". 

Subpart  B — Documents  and 
Information  Gerterally 

§1710.7    [Amended] 

3.  Amend  the  first  sentence  of 

§  1710.7(c)  by  adding  '"or  material 
offered  on  OFHEO's  website  (http:// 
www.ofheo.gov),"  after  the  comma 
following  the  parenthetical. 

Subpart  C — ^Availability  of  Records  of 
OFHEO 

4.  Revise  §  1710.11  to  read  as  follows: 

§  1710.1 1    Official  records  of  OFHEO. 

(a)  OFHEO  shall,  upon  a  written 
request  for  records  that  reasonably 
describes  the  information  or  records  and 
is  made  in  accordance  with  the 
provisions  of  this  subpart,  make  the 
records  available  as  promptly  as 
practicable  to  any  person  for  inspection 
and/or  copying,  except  as  provided  in 
paragraph  (b)  of  this  section.  OFHEO 
may  charge  a  fee  determined  in 
accordance  with  subpart  D  of  this  part. 
OFHEO  will  make  the  record  available 
in  the  form  or  format  requested  if  the 
record  is  readily  reproducible  in  that 
form  or  format  with  reasonable  effort. 
'"Readily  reproducible"  means,  with 
respect  to  electronic  format,  that  the 
requested  record  or  records  can  be 
downloaded  or  transferred  intact  to  a 
computer  disk,  tape,  or  other  electronic 
medium  using  equipment  currently  in 
use  by  OFHEO. 

(b)  Records  not  available.  Except  as 
otherwise  provided  in  this  part,  or  as 
may  be  specifically  authorized  by  the 
Director,  the  following  information  and 
records,  or  portions  thereof,  are  not 
available  to  requesters: 

(1)  Any  record,  or  portion  thereof,  that 
is — 

(i)  Specifically  authorized  under 
criteria  established  by  an  Executive 
order  to  be  kept  secret  in  the  interest  of 
national  defense  or  foreign  policy,  and 

(ii)  Is  in  fact  properly  classified 
pursuant  to  such  Executive  order. 

(2)  Any  record,  or  portion  thereof, 
related  solely  to  the  internal  personnel 
rules  and  practices  of  OFHEO. 


(3)  Any  record,  or  portion  thereof  that 
is  specifically  exempted  from  disclosure 
by  statute  (other  than  5  U.S.C.  552b), 
provided  that  such  statute — 

(i)  Requires  that  the  matters  be 
withheld  from  the  public  in  such  a 
manner  as  to  leave  no  discretion  on  the 
issue,  or 

(ii)  Establishes  particular  criteria  for 
withholding  or  refers  to  particular  types 
of  matters  to  be  withheld. 

(4)  Any  matter  that  is  a  trade  secret  or 
that  constitutes  conunercial  or  financial 
information  obtained  from  a  person  and 
that  is  privileged  or  confidential. 

(5)  Aiiy  matter  contained  in  inter- 
agency or  intra-agency  memoranda  or 
letters  that  would  not  be  available  by 
law  to  a  private  party  in  litigation  with 
OFHEO. 

(6)  Any  information  contained  in 
personnel  and  medical  files  and  similar 
files  (including  financial  files)  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

(7)  Any  records  or  information 
compiled  for  law  enforcement  purposes, 
but  only  to  the  extent  that  the 
production  of  such  law  enforcement 
records  or  information — 

(i)  Could  reasonably  be  expected  to 
interfere  with  enforcement  proceedings: 

(ii)  Would  deprive  a  person  of  a  right 
to  fair  trial  or  an  impartial  adjudication; 

(iii)  Could  reasonably  be  expected  to 
constitute  an  unwarranted  invasion  of 
personal  privacy; 

(iv)  Could  reasonably  be  expected  to 
disclose  the  identity  of  a  confidential 
source,  including  a  State,  local,  or 
foreign  agency  or  authority  or  any 
private  institution  or  an  Enterprise 
regulated  and  examined  by  OFHEO  that 
furnished  information  on  a  confidential 
basis,  and,  in  the  case  of  a  record  of 
information  compiled  by  a  criminal  law 
enforcement  authority  in  the  course  of 
a  criminal  investigation  or  by  an  agency 
conducting  a  lawful  national  security 
intelligence  investigation,  information 
furnished  by  a  confidential  source; 

(v)  Would  disclose  techniques  and 
procedures  for  law  enforcement 
investigations  or  prosecutions,  or  would 
disclose  guidelines  for  law  enforcement 
investigations  or  prosecutions  if  such 
disclosiue  could  reasonably  be  expected 
to  risk  circumvention  of  the  law;  or 

(vi)  Could  reasonably  be  expected  to 
endanger  the  life  or  physical  safety  of 
any  individual. 

(8)  Any  matter  that  is  contained  in  or 
related  to  examination,  operating,  or 
condition  reports  that  are  prepared  by. 
on  behalf  of,  or  for  the  use  of  OFHEO. 

(9)  Any  geological  and  geophysical 
information  and  data,  including  maps, 
concerning  wells. 
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(c)  Even  if  an  exemption  described  in 
paragraph  (b)  of  this  section  may  be 
reasonably  applicable  to  a  requested 
record,  or  portion  thereof,  OFHEO  may 
elect  under  the  circumstances  of  any 
particular  request  not  to  apply  the 
exemption  to  such  requested  record,  or 
portion  thereof.  The  fact  that  the 
exemption  is  not  applied  by  OFHEO  to 
any  requested  record,  or  portion  thereof, 
has  no  precedential  signihcance  as  to 
the  application  or  nonapplication  of  the 
exemption  to  any  other  requested 
record,  or  portion  thereof,  no  matter 
when  the  request  is  received. 

(d)  Any  reasonably  segregable  portion 
of  a  record  shall  be  provided  to  any 
person  properly  requesting  such  record 
after  deletion  of  the  portions  which  are 
exempt  under  this  subpart.  The  amount 
of  the  information  deleted  shall  be 
indicated  on  the  released  portion  of  the 
record,  unless  including  that  indication 
would  harm  an  interest  protected  by  the 
exemption  in  paragraph  (b)  of  this 
section  pursuant  to  which  the  deletion 
is  made.  If  technically  feasible,  the 
amount  of  the  information  deleted  shall 
be  indicated  at  the  place  in  the  record 
where  the  deletion  is  made. 

(e)  This  section  does  not  authorize 
withholding  of  information  or  limit  the 
availability  of  records  to  the  public, 
except  as  specifically  stated  in  this 
section.  This  section  is  not  authority  to 
withhold  information  from  Congress. 

5.  Revise  §  1710.12  to  read  as  follows: 

1 1 71 0. 1 2    PuMlcly  avallabia  record* 

(a)  The  records  described  in  this 
paragraph  are  available  for  public 
inspection  and  copying,  for  a  fee 
determined  in  accordance  with  subpart 
D  of  this  part,  at  OFHEO's  offices 
located  at  1700  G  Street.  NW.  Fourth 
Floor.  Washington,  DC  20552.  Records 
created  on  or  after  November  1.  1996. 
and  current  indexes  to  all  records 
described  in  pjiragraphs  (a)(1).  (a)(2). 
(a)(3).  and  (a)(4)  of  this  section. 
including  those  created  before 
November  1.  1996.  are  available 
electronically  at  http  J  /www  .ofheo.gov/ 
docs/.  The  publicly  available  records 
include — 

(1)  Any  final  opinions  issued  by 
OFHEO,  as  well  as  orders  made  in 
adjudication  of  cases  as  set  forth  in 
S  1710.9  of  subpart  B  of  this  part: 

(2)  Any  statements  of  policy  and 
interpretation  that  have  been  adopted  by 
OFHEO  and  have  not  been  published  in 
the  Federal  Register; 

(3)  Any  OFHEO  administrative  staff 
manuals  and  instructions  to  staff  that 
affect  a  member  of  the  public,  and  that 
are  not  exempt  from  disclosure  under 
the  Freedom  of  Information  Act; 


(4)  Copies  of  all  records  released 
pursuant  to  this  subpart  that  OFHEO 
determines  have  become  or  iue  likely  to 
become  the  subject  of  subsequent 
requests  for  substantially  the  same 
records;  and 

(5)  Current  indexes  to  the  records 
described  in  this  paragraph. 

(b)  To  the  extent  necessary  to  prevent 
an  invasion  of  personal  privacy,  the 
Director  may  delete  identifying  details 
from  a  record  described  in  paragraph  (a) 
of  this  section.  In  each  case  of  such 
deletion,  the  justification  will  be  clearly 
explained  in  writing  and  the  extent  of 
such  deletion  indicated  (at  the  place  in 
the  record  where  the  deletion  is  made 
if  technically  feasible),  unless  including 
that  indication  would  harm  an  interest 
protected  by  the  exemption  in 
§  1710.11(b)  pursuant  to  which  the 
deletion  is  made. 

6.  Revise  §  1710.13(a)  to  read  as 
follows: 

§1710.13    Requests  for  records. 

(a)  Addressing  requests.  Requests  for 
records  in  the  possession  of  OFHEO 
shall  be  made  in  writing  but  may  be 
submitted  by  regular  mail,  electronic 
mail,  or  facsimile.  If  the  request  is  sent 
by  regular  mail,  the  request  shall  be 
addressed  to  FOIA  Officer.  Office  of 
Federal  Housing  Enterprise  Oversight. 
1700  G  Street  NW..  Fourth  Floor. 
Washington,  DC  20552,  with  both  the 
envelope  and  the  letter  marked  "FOIA 
Request."  Electronic  mail  requests  shall 
be  addressed  to  foia  office®ofheo.gov, 
with  "FOIA  Request"  in  the  subject  line. 
Requests  submitted  by  fax  shall  be  sent 
to  FOIA  Officer  at  (202)  414-8917  and 
shall  be  clearly  marked  "FOIA 
Request."  All  requests  shall  include  the 
requester's  name,  address,  and 
telephone  number.  An  improperly 
addressed  request  will  be  deemed  not  to 
have  been  received  for  purposes  of  the 
20-day  time  period  set  forth  in 
§  1710.17(a)  of  this  subpart  until  it  is 
received,  or  would  have  been  received 
with  the  exercise  of  due  diligence,  by 
the  FOIA  Officer.  Records  requested  in 
conformance  with  this  subpart  that  are 
not  exempt  records  may  be  obtained  in 
person,  by  regular  mail,  or  by  electronic 
mail,  as  specified  in  the  request, 
provided  the  records  are  readily 
reproducible  in  the  requested  form  or 
format  with  reasonable  effort.  Records  to 
be  obtained  in  person  will  be  available 
for  inspection  or  copying  during 
business  hours  on  a  regular  business 
day  in  the  office  of  OFHEO. 


f  1710.14    [Amended] 

7.  Amend  §  1710.14(c)  by  removing 
"will  not"  and  adding  "is  not  required 
to"  in  its  place  in  the  last  sentence. 

8.  Amend  §  1710.15(b)  by 
redesignating  paragraphs  (b)(2)  and 
(b)(3)  as  (b)(3)  and  {b)(4)  respectively, 
and  adding  a  new  paragraph  (b)(2)  to 
read  as  follows: 

i  1710.15    Fonn  and  content  of  responses. 

•         *         •         *         • 

(b)*  *  * 

(2)  An  estimate  of  the  volume  of  any 
requested  matter  that  is  withheld, 
unless  providing  the  estimate  would 
harm  an  interest  protected  by  the 
exemption  in  §  1710.11  (b)  pursuant  to 
which  the  denial  was  made; 
***** 

9.  Amend  §  1710.16  by  revising 
paragraphs  (a),  (b),  and  (d)  to  read  as 
follows: 

§1710.16    Appeals  of  denials. 

(a)  Right  of  appeal.  If  a  request, 
including  a  request  for  expedited 
processing,  has  been  denied  in  whole  or 
in  part,  the  requester  may  appeal  the 
denial  to:  FOIA  Appeals  Officer,  Office 
of  Federal  Housing  Enterprise 
Oversight.  1700  G  Street.  NW,  Fourth 
Floor,  Washington  DC  20552.  Electronic 
appeals  shall  be  submitted  to 
foia_appeals_office@ofheo.gov  with 
"FOIA  Appeal_  in  the  subject  line. 

(b)  Letter  of  appeal.  The  appeal  must 
be  in  writing  and  submitted  within  30 
days  of  receipt  of  the  denial  letter.  The 
appeal  shall  be  submitted  in  the  manner 
described  in  §  1710.13,  except  that  it 
shall  be  clearly  marked  "FOIA  Appeal" 
instead  of  "FOIA  Request."  An  appeal 
shall  include  a  copy  of  the  initial 
request,  a  copy  of  the  letter  denying  the 
request  in  whole  or  in  part,  and  a 
statement  of  the  circimistances.  reasons, 
or  arguments  advanced  in  support  of 
disclosure  of  the  requested  record.  An 
improperly  addressed  appeal  shall  be 
deemed  not  to  have  been  received  for 
the  purposes  of  the  20-day  time  period 
set  forth  in  §  1710.17(b)  until  it  is 
received,  or  would  have  been  received 
with  the  exercise  of  due  diligence,  by 
the  Appeals  Officer. 

(d)  Judicial  review.  If  the  denial  of  the 
request  for  records  is  upheld  in  whole 
or  in  part,  or,  if  a  determination  on  the 
appeal  has  not  been  mailed  at  the  end 
of  the  20-day  period  or  the  last 
extension  thereof,  the  requester  is 
deemed  to  have  exhausted  his  or  her 
administrative  remedies,  giving  rise  to  a 
right  of  judicial  review  under  5  U.S.C. 
55e(a)(4).  However,  a  requester's  refusal 
of  OFHEO's  offer  of  an  opportujiity  to 
limit  the  scope  of  the  request  or  arrange 
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an  alternate  time  frame  for  processing 
the  request  shall  be  considered  as  a 
factor  in  determining  whether 
"exceptional  circumstances"  exist, 
which  permits  a  court  in  which  a 
requester  has  sought  judicial  review,  to 
grant  a  stay  to  allow  OFHEO  to 
complete  its  review  of  the  records. 

10.  Revise  §  1710.17  to  read  as 
follows: 

§1710.17    Time  limits. 

(a)  Initial  request.  Following  receipt  of 
a  request  for  records,  the  FOIA  Officer 
will  determine  whether  to  comply  with 
the  request  and  will  notify  the  requester 
in  writing  of  his  or  her  determination 
within  20  days  (excluding  Saturdays, 
Sundays,  and  legal  holidays)  after 
receipt  of  the  request. 

(b)  Appeal.  A  written  determination 
on  an  appeal  submitted  in  accordance 
with  §1710.16of  this  subpart  will  be 
issued  within  20  days  (excluding 
Saturdays.  Sundays,  and  legal  holidays) 
after  receipt  of  the  appeal.  However, 
determination  of  an  appeal  of  a  denial 
of  expedited  processing  will  be  issued 
as  expeditiously  as  practicable.  When  a 
determination  cannot  be  mailed  within 
the  applicable  time  limit,  the  appeal 
will  nevertheless  be  processed.  In  such 
case,  upon  the  expiration  of  the  time 
limit,  the  requester  will  be  informed  of 
the  reason  for  the  delay,  of  the  date  on 
which  a  determination  may  be  expected 
to  be  mailed,  and  of  that  person's  right 
to  seek  judicial  review.  TTie  requester 
may  be  asked  to  forego  judicial  review 
until  determination  of  the  appeal. 

(c)  Extension  of  time  limits.  The  time 
limits  specified  in  either  paragraph  (a) 
or  (b)  of  this  section  may  be  extended 
in  unusual  circumstances  after  written 
notice  to  the  requester  setting  forth  the 
reasons  for  the  extension  and  the  date 
on  which  a  determination  is  expected  to 
be  made.  If  the  date  specified  for  the 
extension  is  more  than  10  days  after  the 
initial  time  allowed  for  response, 
OFHEO  will  provide  the  requester  an 
opportiinity  to  limit  the  scope  of  the 
request  or  arrange  for  an  alternate  time 
ft'ame  for  processing  the  request.  As 
used  in  this  paragraph,  unusual 
circumstances  means  that  there  is  a 
need  to^ 

(1)  Search  for  and  collect  the 
requested  records  from  facilities  that  are 
separate  from  the  office  processing  the 
reouest; 

[2]  Search  for,  collect,  and 
appropriately  examine  a  voliuninous 
amount  of  separate  emd  distinct  records 
which  are  demanded  in  a  single  request; 
or 

(3)  Consult  with  another  agency 
having  a  substantial  interest  in  the 
determination  of  the  request,  or  consult 


with  various  offices  within  OFHEO  that 
have  a  substantial  interest  in  the  records 
requested. 

(d)  Related  requests.  OFHEO  may 
aggregate  multiple  requests  involving 
clearly  related  matters  made  by  a  single 
requester,  or  a  group  of  requesters  acting 
in  concert,  if  OFHEO  reasonably 
believes  that  such  requests  actually 
constitute  a  single  request  that  would 
qualify  as  an  "imusual  circumstance." 

(e)  Expedited  processing.  (1)  Upon  a 
demonstration  of  compelling  need  by 
the  requester,  OFHEO  will  grant  a 
request  for  expedited  processing  of  a 
FOIA  request.  If  a  request  for  expedited 
processing  is  granted,  OFHEO  will  give 
the  request  priority  and  process  it  as 
soon  as  practicable. 

(2)  To  show  a  compelling  need  for 
expedited  processing,  the  requester 
shall  provide  a  statement  demonstrating 
that: 

(i)  The  failure  to  obtain  the  requested 
records  could  reasonably  be  expected  to 
pose  an  imminent  threat  to  the  life  or 
physical  safety  of  an  individual;  or 

(ii)  The  requester's  main  professional 
occupation  or  activity  is  information 
dissemination  and  there  is  a  particular 
urgency  to  inform  the  public  of 
government  activity  involved  in  the 
request  beyond  the  public's  right  to 
know  about  government  activity 
generally. 

(3)  The  requester's  statement  of 
compelling  need  must  be  certified  to  be 
true  and  correct  to  the  best  of  his  or  her 
knowledge  and  belief  and  must  explain 
in  detail  the  basis  for  requesting 
expedited  processing.  The  formality  of 
the  certification  required  to  obtain 
expedited  treatment  may  be  waived  by 
OFHEO  in  its  discretion. 

(4)  A  requester  seeking  expedited 
processing  will  be  notified  within  ten 
(10)  working  days  of  the  receipt  of  the 
request  whether  expedited  processing 
has  been  granted.  If  the  request  for 
expedited  processing  is  denied.  OFHEO 
will  act  on  any  appeal  expeditiously. 

§1710.18    [Amended] 

11.  Amend  §  1710.18  as  follows: 

a.  In  paragraph  (b)(1),  remove 
"Exemption  4  of  the  FOIA,  5  U.S.C. 
552(b)(4)"  and  add  in  its  place 

"§  1710.11(b)(4)". 

b.  In  paragraph  (c),  remove 
"Exemption  4  of  the  FOIA,  5  U.S.C. 
552(b)(4)"  and  add  in  its  place 
"§  1710.11(b)(4)". 

c.  In  para^aph  (d)(2),  remove  "5 
U.S.C.  552(b)(4)"  and  add  in  its  place 
"§  1710.11(b)(4)". 

d.  In  paragraph  (e)(1).  remove  "5 
U.S.C.  552(b)(4)"  and  add  in  its  place 
"§  1710.11(b)(4)". 


e.  In  paragraph  (i)(3),  remove  "5 
U.S.C.  552"  and  add  in  its  place  "the 
Freedom  of  Information  Act". 

Subpart  D — Fees  for  Provision  of 
information 

12.  Amend  §  1710.21  by  revising 
paragraphs  (b)  and  (f)  to  read  as  follows: 

§1710.21     Fees. 

*         *         *         »         • 

(b)  Direct  costs  means  the 
expenditures  actually  incurred  by 
OFHEO  in  searching  for  and 
reproducing  records  to  respond  to  a 
request  for  information.  In  the  case  of  a 
commercial  use  request,  the  term  also 
means  those  expenditures  OFHEO 
actually  incurs  in  reviewing  records  to 
respond  to  the  request.  The  direct  costs 
shall  include  the  cost  of  the  time  of  the 
employee  performing  the  work, 
determined  in  accordance  with 
§  1710.22(b)(l)(i).  the  cost  of  any 
computer  searches,  determined  in 
accordance  with  §  1710.22(b)(l)(ii).  and 
the  cost  of  operating  duplication 
equipment.  Not  included  in  direct  costs 
are  overhead  expenses  such  as  costs  of 
space,  and  heating  or  lighting  the 
facility  in  which  the  records  are  stored. 
Direct  costs  also  include  the  costs 
incurred  by  OFHEO  for  any  contract 
services  that  may  be  needed  to  respond 
to  a  request. 
***** 

(f)  Reproduce  and  reproduction 
means  the  process  of  making  a  copy  of 
a  record  necessary  to  respond  to  a 
request  for  information.  Such  copies 
take  the  form  of  paper  copy,  microfilm, 
audio-visual  materials,  or  machine 
readable  documentation,  e.g.,  magnetic 
tape  or  disk.  The  copy  provided  shall  be 
in  the  form  or  format  requested, 
provided  the  record  is  readily 
reproducible  in  that  form  or  format  with 
reasonable  effort,  and  shall  be  in  a  form 
reasonably  usable  by  the  requesters. 
***** 

13.  Revise  §  1710.22  to  read  as 
follows: 

§  1 71 0.22    Fees  to  tie  charged — ganaral. 

(a)  Generally,  the  fees  charged  for 
requests  for  records  pursuant  to  the 
Freedom  of  Information  Act  will  cover 
the  full  allowable  direct  costs  of 
searching  for,  reproducing,  and 
reviewing  records  that  are  responsive  to 
a  request  for  information.  Fees  will  be 
assessed  according  to  the  schedule 
contained  in  paragraph  (b)  of  this 
section  and  the  category  of  requesters 
described  in  §1710.23  of  this  subpart 
for  services  rendered  by  OFHEO  staff  in 
responding  to,  and  processing  requests 
for,  records  under  this  part.  Fees 
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assessed  shall  be  paid  by  check  or 
money  order  payable  to  the  Office  of 
Federal  Housing  Enterprise  Oversight 

(b)  Types  of  charges.  The  types  of 
charges  that  may  be  assessed  in 
connection  with  the  production  of 
records  in  response  to  a  FOIA  request 
are  as  follows: 

(1)  Searches  (i)  Manual  searches  for 
records.  OFHEO  will  charge  for  actual 
search  time,  billed  in  15-minute 
segments,  at  a  rate  determined  by 
whether  the  employee  performing  the 
work  is  classified  as  clerical, 
professional,  or  executive.  The  hourly 
fee  for  each  classification  is  based  on 
the  average  of  the  actual  compensation 
(salary  and  benefitsj  of  employees  in  the 
classi^cation  and  is  adjusted 
periodically  to  reflect  significant 
changes  in  the  average  compensation  of 
the  class.  The  "executive"  classification 
includes  the  senior  management  of 
OFHEO,  I.e.  Director,  Deputy  Director. 
Associate  Directors  and  Deputy 
Associate  Directors.  The  "clerical" 
classification  includes  employees 
performing  primarily  secretarial, 
clerical,  or  ministerial  tasks.  The 
"professional"  classification  includes 
all  positions  not  classified  as 
"executive"  or  "clerical."  A  current  fee 
schedule  is  available  on  electronically  at 
http://www.ofheo.gt)v/dt)(:s/  or  by 
regular  mail. 

(ii)  Computer  sean  hes  for  records. 
Requesters  will  be  charged  at  the  actual 
direct  costs  of  conducting  a  search  using 
existing  programming.  Thf^se  direct 
costs  will  include  the  cost  of  operating 
the  computer  equipment  for  that  portion 
of  operating  time  that  is  directly 
attributable  to  searching  for  records  and 
the  cost  of  the  time  of  the  employee 
performing  the  work,  determined  as 
described  in  paragraph  (b)(l)(i)  of  this 
section.  A  charge  will  also  be  mad(^  for 
any  substantial  amounts  i^f  special 
supplies  or  materials  used  to  contain, 
present,  or  make  available  the  output  of 
computers,  based  upon  the  prevailing 
levels  of  costs  to  OFHEO  for  the  type 
and  amount  of  such  supplies  of 
materials  that  are  used.  Nothing  in  this 
paragraph  shall  be  construed  to  entitle 
any  person  or  entity,  as  of  right,  to  any 
services  in  connection  with 
computerized  records,  other  than 
services  to  which  sui.li  person  or  entitv 
may  be  entitled  under  the  provisions  of 
this  subpart. 

(iii)  Vr}productive  searches.  OFHEO 
may  charge  search  fees  even  if  no 
records  are  found  that  are  responsive  to 
the  request  or  if  the  rei:ords  found  are 
exempt  from  disclosure. 

(2)  Reproduction  Records  will  be 
photocopied  at  a  rate  of  $.15  per  page. 
For  copies  prepared  by  computer,  such 


as  tapes  or  printouts,  the  requester  will 
be  charged  the  actual  cost,  including 
operator  time,  of  production  of  the  tape 
or  printout.  For  other  methods  of 
reproduction,  the  actual  direct  costs  of 
reproducing  the  record(s)  will  be 
charged. 

(3)  Review.  Only  requesters  who  are 
seeking  records  for  commercial  use  may 
be  charged  for  time  spent  reviewing 
records  to  determine  whether  they  are 
exempt  from  mandatory  disclosure. 
Charges  may  be  assessed  only  for  initial 
review,  i.e..  the  review  undertaken  the 
first  time  OFHEO  analyzes  the 
applicability  of  a  specific  exemption  to 
a  particular  record  or  portion  of  a 
record.  Records  or  portions  of  records 
withheld  in  full  under  an  exemption 
that  is  subsequently  determined  not  to 
apply  may  be  reviewed  again  to 
determine  the  applicability  of  other 
exemptions  not  previously  considered. 
The  costs  for  such  a  review  are  properly 
assessable 

(4)  (Mher  services  and  materials. 
Where  OFHEO  elects,  as  a  matter  of 
administrative  discretion,  to  comply 
with  a  request  for  a  special  service  or 
materials,  such  as  certif\'ing  that  records 
are  true  c:opies  or  sending  records  by 
special  methods,  the  actual  direct  costs 
of  providing  the  service  or  materials 
will  be  charged. 

14.  Amend  «?  1710.23  by  revising 
paragraph  (g)  to  read  as  follows: 

§  1 71 0.23     Fees  to  be  charged-categories  of 
requesters. 

***** 

(g)  For  purposes  of  paragraph  (e)  of 
this  secti(m,  the  term  "search  time"  has 
as  its  basis,  manual  search.  To  apply 
this  term  to  searches  made  by  computer, 
OFHEO  will  determine  the  hourly  cost 
of  operating  the  computer  equipment 
and  the  operator's  time  determined  as 
described  in  paragraph  (b)(l)(i)  of 
«?  1710.22.  When  the  cost  of  the  search 
(ini:luding  the  operator's  time  and  the 
cost  of  operating  the  computer 
equipment  to  process  a  request)  equals 
the  equivalent  dollar  amount  of  two 
hours  of  the  time  of  the  person 
performing  the  work,  i.e..  the  operator. 
OFHEO  will  begin  assessing  charges  for 
the  computer 

Subpart  E — Testimony  and  Production 
of  Documents  In  Legal  Proceedings  In 
Which  OFHEO  Is  Not  a  Named  Party 

15.  Amend  §  1710.38  by  revising 
paragraph  (a)  to  read  as  follows: 

» 

§1710.38    Fees. 

***** 

(a)  Searches  for  documents  OFHEO 
will  charge  for  the  actual  search  time  of 
the  employee  performing  the  work. 


billed  in  15-minute  segments,  as 
described  in  §  1710.22(b)(i). 


Dated;  May  22,  2000. 
Armando  Falcon,  |r,. 

nirrrtor.  Office  of  Federal  Housing  Enterprise 

Chersinht 

|FR  Uoc  .  Ott-13194  Filed  .S-24-00.  8:45  am] 

Bnxmc  CODE  4220-01 -p 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart71 

[Airspace  Docket  No.  OO-ANM-07] 

Proposed  IModlflcation  of  Class  E 
Airspace,  Wenatchee,  WA 

agency:  Federal  Aviation 
Administration  (FAA).  DOT 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  notice  proposes  to 
modif\'  the  Wenatchee,  WA,  Class  E 
airspace  to  remove  the  Fancher  Field 
airspace  exclusion  at  the  Fanghorn 
Memorial  Airport.  Wenatchee,  WA. 
DATES:  Comments  must  be  received  on 
or  before  [uly  10,  2000. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manger, 
Airspace  Branch.  ANM-520,  Federal 
Aviation  Administration,  Docket  No. 
OO-ANM-07.  1601  Lind  Avenue  SW, 
Renfon,  Washington  98055-4056. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Chief 
Counsel  for  the  Northwest  Mountain 
Region  at  the  same  address. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  office  of  the  Manger,  Air  Traffic 
Division.  Airspace  Branch,  at  the 
address  listed  abt3ve. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brian  Durham,  ANM-520.7,  Federal 
Aviation  Administration,  Docket  No. 
OO-ANM-07,  1601  Lind  Avenue  SW, 
Renton.  Washington  98055-4056: 
telephone  number:  (425)  227-2527, 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments,  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
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regulatory,  aeronautical,  economic, 
environmental,  and  energy  related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Conunenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit, 
with  ethos  comments,  a  self-addressed 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  00- 
ANM-07."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  comr^unications 
received  on  or  before  die  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  the 
light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  at  the  address  listed 
above  both  before  and  after  the  closing 
date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  be  filed  in  the 
docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
Federal  Aviation  Administration, 
Airspace  Branch.  ANM-520.  1601  Lind 
Avenue  SW.  Renton.  Washington 
98055—4056.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interest  in  being  placed 
on  a  mailing  list  for  future  NPRM's 
should  also  request  a  copy  of  Advisory 
Circular  No.  11-2 A.  which  describes  the 
application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  Title  14  Code  of  Federal 
Regulations,  part  71  (14  CFR  part  71)  by 
modifying  Class  E  airspace  at 
Wenatchee.  WA,  in  order  to  remove  the 
Fancher  Field  airspace  exclusion  in  the 
legal  description  for  the  Panghom 
Memorial  Airport,  Wenatchee,  WA. 
Fancher  Field  has  been  abandoned 
negating  the  requirement  for  it's  Class 
E2  airspace  exclusion.  This  airspace 
modification  would  delete  the  airspace 
requirement  for  Fanche  Field  and 
correct  the  legal  description  for 
Wenatchee,  WA.  The  FAA  establishes 
Class  E  airspace  where  necessary  to 
contain  aircraft  transitioning  between 
the  terminal  and  en  route  environments. 
The  intended  effect  of  this  proposal  is 
designed  to  provide  for  the  safe  and 
efficient  use  of  the  navigable  airspace. 
This  proposal  would  promote  safe  flight 
operations  under  Instrument  Flight 


Rules  (IFR)  at  the  Wenatchee  Airport 
and  between  the  terminal  and  en  route 
transition  stages. 

The  area  would  be  depicted  on 
aeronautical  charts  for  pilot  reference. 
The  coordinates  for  this  airspace  docket 
are  based  on  North  American  Datum  83. 
Class  E  airspace  areas  extending  upward 
from  700  feet  or  more  above  the  siirface 
of  the  earth,  are  published  in  Paragraph 
6005,  of  FAA  Order  7400.9G  dated 
September  1,  1999,  and  effective 
September  16,  1999,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listefd  in  this  document  would  be 
published  subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  invokes  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore.  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  'significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  Februarv 
26,  1979);  and  (3)  does  not  warrant 
preparation  of  a  Regulatory  Evaluation 
as  the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulator^' 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103.  40113. 
40120;  E.O.  10854,  24  FR  9565.  3  CFR.  1959- 
1963  Comp..  p.  389. 

§  71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9G,  Airspace 
Designations  and  Reporting  Points, 
dated  September  1.  1999,  and  effective 
September  16,  1999.  is  amended  as 
follows: 


Paragraph  6005     Class  E  airspace  areas 

extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


ANM  WA  E2  Wenatchee.  WA 

Wenatchee.  Panghom  Memorial  .Mrport.  VV.^ 
(Lat.  47'23'55''  N.  long.  120=12'24"  W) 
Within  a  4  mile  radius  of  Panghom 
Memorial  Airport,  and  within  a  2.7  miles 
each  side  of  the  Wenatchee  VOR/DME  124' 
radial  extending  from  the  4-mile  radius  to  7 
miles  southeast  of  the  VOR/DME. 


Issued  in  Seattle.  Washington,  on  May  12, 
2000. 

Daniel  A.  Boyle, 

Acting  Manager.  Air  Traffic  Dixision. 

S'orthwest  Mountain  Region. 

[FR  Doc.  00-13175  Filed  5-24-00:  8:45  am] 

BtLUNG  CODE  4S10-13-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  271 
[FRL-6704-8] 

Minnesota:  Final  Auttiorization  of  State 
HazarckHJS  Waste  Management 
Program  Revisions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  Minnesota  has  applied  to  EPA 
for  Final  authorization  of  the  changes  to 
its  hazardous  waste  program  under  the 
Resource  Conservation  and  Recovery- 
Act  (RCRA).  These  changes  include 
granting  the  State  authority  for  the  wood 
preserving  rules,  petroleum  refinery- 
sludge  listings,  and  technical 
amendments  to  existing  regulations. 
EPA  proposes  to  grant  final 
authorization  to  Minnesota.  In  the 
"Rules  and  Regulations"  section  of  this 
Federal  Register,  EPA  is  authorizing  the 
changes  by  an  immediate  final  rule.  EPA 
did  not  make  a  proposal  prior  to  the 
immediate  final  rule  because  we  believe 
this  action  is  not  controversial  and  do 
not  expect  comments  that  oppose  it.  We 
have  explained  the  reasons  for  this 
authorization  in  the  preamble  to  the 
immediate  final  rule.  Unless  we  get 
written  comments  which  oppose  this 
authorization  during  the  comment 
period,  the  immediate  final  rule  will 
become  effective  on  the  date  it 
establishes,  and  we  will  not  take  further 
action  on  this  proposal.  If  we  get 
comments  that  oppose  this  action,  we 
will  withdraw  the  immediate  final  rule 
and  it  will  not  take  effect.  We  will  then 
respond  to  public  comments  in  a  later 
final  rule  based  on  this  proposal.  You 
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may  not  have  anothor  opportunity  for 
comment.  If  you  want  to  comment  on 
this  action,  you  must  do  so  at  this  time. 
DATES:  Send  your  written  comments  by 
lune  26,  2000. 

ADDRESSES:  Send  written  comments 
referring  to  Docket  Number  Minnesota 
ARA  8,  to  Gary  Westefer,  Minnesota 
Regulatory  Specialist,  U.S.  EPA  Region 
5,  DM-7J.  77  West  Jackson  Boulevard, 
Chicago.  Illinois  60604.  (312)  886-7450. 
Please  refer  to  Docket  Number  MN  ARA 
8.  You  can  examine  copies  of  the 
materials  submitted  by  Minnesota 
during  normal  business  hours  at  the 
following  locations:  Minnesota 
Pollution  Control  Agency.  520  Lafayette 
Road.  North.  St.  Paul,  Miimesota  55155, 
contact  Nathan  Cooley  (651)  297-7544. 
and  EPA  Region  5.  contact  Gary 
Westefer.  Minnesota  Regulatory 
Specialist,  U.S.  EPA  Region  5.  DM-7I. 
n  West  Jackson  Boulevard,  Chicago, 
Illinois  60604.  (312)  886-7450. 
FOR  FURTHER  INFORMATION  CONTACT:  Gary 
Westefer  at  the  above  address  and 
phone  number. 

SUPPLEMENTARY  INFORMATION:  For 
additional  information,  please  see  the 
immediate  final  rule  published  in  the 
"Rules  and  Regulations"  section  of  this 
Federal  Register. 

Dated:  May  ».  2000. 
Elissa  Speizman, 

Acting  Regional  Administrator.  Region  5 
[FR  Doc.  00-12954  Filed  5-24-00;  8:45  am] 
MLLMQ  cooe  tsao-so-p 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  00-999;  MM  Doctot  No.  00-74;  RM- 
9662] 

Radio  Broadcasting  Servicas;  Starling, 
CO 

AOENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 


SUMMARY:  This  document  requests 
comments  on  a  petition  for  nde  making 
filed  on  behalf  of  Ling  Broadcasting 
requesting  the  allotment  of  Chaimel 
248C3  to  Sterling.  Colorado,  as  that 
locality's  third  local  FM  transmission 
service.  Coordinates  used  for  this 
proposal  are  40-37-32  NL  and  103-12- 
25  WL. 

DATES:  Comments  must  be  filed  on  or 
before  June  26,  2000.  and  reply 
comments  on  or  before  July  11.  2000. 
ADDRESSES:  Secretary.  Federal 
Communications  Commission. 


Washington,  DC  20554.  In  addition  to 
filing  comments  with  the  FCC. 
interested  parties  should  serve  the 
petitioner's  counsel,  as  follows:  A.  Wray 
Fitch,  III.  Esq..  Gamon  &  Grange.  PC. 
8280  Greensboro  Drive.  7th  Floor. 
McLean,  VA  22102-3807. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Joyner,  Mass  Media  Bureau.  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
00-74.  adopted  April  26.  2000.  and 
released  May  5.  2000.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC's 
Reference  Information  Center  (Room 
CY-A257).  445  Twelfth  Street.  SW., 
Washington.  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Service. 
Inc..  1231  20th  Street.  NW.. 
Washington.  DC  20036.  (202)  857-3800. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments.  See  47 
CFR  1.415  and  1.420. 

Federal  Communications  Commission. 
John  A.  Karousos. 

Chief,  Allocations  Branch.  Policy  and  Rules 
Division,  Mass  Media  Bureau 
|FR  Doc   00-13141  Filed  5-24-00.  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  00-999;  MM  Docket  No.  00-75;  RM- 
9863] 

Radio  BroadcaatIng  Sarvlces;  Kahulul, 
HI 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  for  rule  making 
filed  by  New  West  Broadcasting 
requesting  the  allotment  of  Channel 


223C2  to  Kahului.  HI.  as  that 
community's  second  local  FM 
transmission  service.  Coordinates  used 
for  this  proposal  are  20-50-24  NL  and 
156-23-14  WL. 

DATES:  Comments  must  be  filed  on  or 
before  June  26.  2000.  and  reply 
comments  on  or  before  July  11.  2000. 

ADDRESSES:  Secretary.  Federal 
Communications  Commission. 
Washington.  DC  20554.  In  addition  to 
filing  comments  with  the  FCC. 
interested  parties  should  serve  the 
petitioner,  as  follows:  New  West 
Broadcasting,  c/o  Robin  B.  Thomas, 
President.  1001  Weatherby  Drive. 
Cheyenne.  WY  82007. 

FOR  FURTHER  INFORMA'nON  CONTACT: 
Nancy  Joyner,  Mass  Media  Bureau,  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 

synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
00-75.  adopted  April  26.  2000.  and 
released  May  5.  2000.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC's 
Reference  Information  Center  (Room 
CY-A257).  445  Twelfth  Street.  SW.. 
Washington.  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor, 
International  Transcription  Service. 
Inc..  1231  20th  Street.  NW.. 
Washington.  DC  20036,  (202)  857-3800. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procediu^s  for  comments.  See  47 
CFR  1.415  and  1.420. 

Federal  Communications  Commission 
John  A.  Karousos, 

Chief.  Allocations  Branch,  Policy  and  Rules 

Division.  Mass  Media  Bureau. 

(FR  Doc.  00-13140  Filed  5-24-00;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  00-999;  MM  Docket  No.  00-73;  RM- 
9861] 

Radio  BroadcaatIng  Servlcea; 
Hombrook,  CA 

AGENCY:  Federal  Commimications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  for  rule  making 
filed  on  behalf  of  Logan  and  Company 
requesting  the  allotment  of  Channel 
255A  to  Hombrook,  California,  as  that 
locality's  first  local  aural  transmission 
service.  As  Hombrook  is  not 
incorporated  or  listed  in  the  U.S. 
Census,  information  is  requested 
regarding  the  attributes  of  that  locality 
to  determine  whether  it  is  a  bona  fide 
community  for  allotment  purposes. 
Coordinates  used  for  this  proposal  are 
41-53-06  NL  and  122-35-03  WL. 
DATES:  Comments  must  be  filed  on  or 
before  June  26,  2000,  and  reply 
comments  on  or  before  July  1 1 ,  2000. 
ADDRESSES:  Secretary,  Federal 
Communications  Commission, 
Washington,  DC  20554.  In  addition  to 
filing  comments  with  the  FCC, 
interested  parties  should  serve  the 
petitioner's  coimsel,  as  follows:  James 
A.  Koemer,  Esq.,  Koeraer  &  Olender, 
P.C,  5809  Nicholson  Lane,  Suite  124, 
North  Bethesda,  MB  20852. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Joyner,  Mass  Media  Bureau,  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
00-73,  adopted  April  26,  2000,  and 
released  May  5,  2000.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hoiu"s  in  the  FCC's 
Reference  Information  Center  (Room 
CY-A257),  445  Twelfth  Street,  SW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Service, 
Inc.,  1231  20th  Street,  NW., 
Washington,  DC  20036,  (202)  857-3800. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  shoidd  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 


Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procediu^s  for  comments,  See  47 
CFR  1.415  and  1.420. 

Federal  Communications  Commission. 
John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

(FR  Doc.  00-13139  Filed  5-24-00;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  No.  00-946,  MM  Docket  No.  99-237; 
RM-9663] 

Radio  Broadcasting  Services;  Medina, 
TX 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule;  dismissal. 

SUMMARY:  This  docimient  denies  a 
petition  for  rule  making  filed  by  Medina 
Radio  Broadcasting  Company  requesting 
the  allotment  of  Channel  2  96 A  at 
Medina,  Texas.  See  64  FR  36324,  July  6, 
1999.  This  document  in  this  proceeding 
questioned  commimity  status  and 
requested  commenting  parties  to  present 
the  Commission  with  information 
demonstrating  community  status.  Based 
on  the  totality  of  evidence  submitted, 
we  do  not  believe  that  Medina  qualifies 
as  a  community  for  allotment  purposes 
and  that  it  would  not  serve  the  public 
interest  to  make  a  channel  allotment  in 
response  to  Medina  Radio's  proposal. 

FOR  FURTHER  INFORMATX>N  CONTACT: 

Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Ch-der,  MM  Docket  No.  99-237, 
adopted  April  19.  2000,  and  released 
April  25,  2000.  The  ftdl  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  Commission's 
Reference  Center,  445  12th  Street,  SW, 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy 
contractors,  International  Transcription 
Services,  Inc.,  1231  20th  Street,  NW., 
Washington,  DC.  20036,  (202)  857-3800, 
facsimile  (202)  857-3805. 


Federal  Communications  Commission. 
John  A.  Karousos, 

Chief  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
[FR  Doc.  00-13136  Filed  5-24-00;  8:45  am] 
BILLING  CODE  S712-01-l> 


GENERAL  SERVICES 
ADMINISTRATION 

48  CFR  Parts  552  and  570 

[APD  2800.1 2B,  Case  No.  GSAR  5-422] 

mN3090-AH03 

General  Services  Administration 
Acquisition  Regulation:  Tax 
Adjustment 

agency:  Office  of  Acquisition  Policy. 
GSA. 

ACTION:  Proposed  rule. 

SUMMARY:  The  General  Services 
Administration  (GSA)  proposes  to 
Eunend  the  General  Services 
Administration  Acquisition  Regulation 
(GSAR)  by  adding  a  new  clause  Tax 
Adjustment,  and  by  revising  the  section 
GSAR  contract  clauses. 
DATES:  Comments  should  be  submitted 
on  or  before  July  24,  2000  to  be 
considered  in  the  formulation  of  a  final 
rule. 

ADDRESSES:  Interested  parties  should 
submit  written  comments  to:  General 
Services  Administration,  Office  of 
Acquisition  Policy,  GSA  Acquisition 
Policy  Division  (MVP),  1800  F  Sti^t. 
NW,  Room  4027,  Washington,  DC 
20405. 

FOR  FURTHER  INFORMATION  CONTACT: 

Cecelia  L.  Davis,  GSA  Acquisition 
Policy  Division,  (202)  219-0202. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

GSA  proposes  to  amend  the  GSAR  by 
revising  Parts  552  and  570  to  prescribe 
and  to  incorporate  a  new  clause 
552.270-30,  Tax  Adjustinent.  The 
clause  will  be  incorporated  in 
acquisitions  of  leasehold  interest  in  real 
property  when  GSA  determined  that  a 
tax  adjustment  is  necessary. 

B.  Executive  Order  12866 

This  regulatory  action  was  not  subject 
to  Office  of  Management  and  Budget 
review  under  Executive  Order  12866, 
dated  September  30,  1993,  and  is  not  a 
major  rule  under  5  U.S.C.  804. 

C.  Regulatory  Flexibility  Act 

GSA  does  not  expect  this  proposed 
rule  to  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
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entities  within  the  meaning  of  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601, 
et  seq.,  because  the  rule  .simply  provides 
a  mechanism  for  adjusting  rent  to 
account  for  changes  in  real  estate  taxes. 

D.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
GSAR  do  not  impose  recordkeeping  or 
information  collection  requirements,  or 
otherwise  collect  information  from 
offerors,  contractors,  or  members  of  the 
public  that  require  approval  of  the 
Office  of  Management  and  Budget  under 
44  U.S.C.  3501  et  seq. 

List  of  Subiect  in  48  CFR  Fart  552  and 
570 

Government  procurement. 
Accordingly.  GSA  proposes  to  amend 
48  CFR  Fart  552  and  570  as  follows: 

1.  The  authority  citation  for  48  CFR 
Parts  552  and  570  continues  to  read  as 
follows: 

Authority:  40  U.S.C.  486(i:). 

PART  552— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

2.  Section  552.270-30  is  added  to 
read  as  follows: 

552.270-30    Tax  Adiustment 

As  prescribed  in  570.603.  inset  the 
following  clause: 

Tax  Adjustment  (Date) 

(a)  Definitions.  "Base  year  taxes."  as  used 
in  this  clause,  mean  the  real  estate  taxes  for 
the  first  twelve  (12)  month  period  c:oin(.ident 
with  full  assessment,  or  an  amount 
negotiated  by  the  parties  that  reflect  an 
agreed  on  base  for  h  fully  assessed  value  of 
the  property. 

"Full  assessment."  .is  used  in  this  clause. 
means  that  the  taxing  jurisdiction  has 
considered  all  contemplated  improvements 
to  the  assessed  property  in  the  valuation  of 
the  same.  Partial  assessments  for  newly 
constructed  projects  or  for  projects  or  for 
projects  under  construction,  conversion,  or 
renovation  will  not  be  used  for  establishing 
the  Government's  base  year  for  taxes 

"Real  estate  taxes."  as  used  in  this  i  lause. 
mean  only  those  taxes  assessed  against  the 
building  or  the  land  on  which  the  building 
is  located,  without  regard  lo  Iwnefit  to  the 
property,  for  the  purpose  of  hiiidiiig  general 
government  servii  es   Real  ('st<iti'  taxes  shall 
not  include  general  or  spci  lal  assessinciits, 
business  improvement  district  assessiiienls. 
or  any  other  present  or  future  taxes  or 
governmental  (  harges  iniposeti  on  Lessor  or 
assessed  against  the  huilding  or  the  land 
upon  which  the  building  is  lo(  aled 

(b)  .^diustmt-nt  lor  (  hanfifs  m  rt-iii  rsfufe 
taxes  This  lease  provides  for  adiiistments 
due  to  changes  in  timI  estate  taxes  on  land 
and  buildings  oi  cupitHi  by  the  (iovernnienl 
under  this  lease.  Adjustments  shall  apply  to 


each  tax  5 ear  during  the  lease  term  after  the 
base  tax  year  Under  the  procedures 
established  in  this  clause,  the  Government 
shall  either: 

(1)  Make  a  single  annual  lump  sum 
payment  to  the  Lessor  for  its  share  of  any 
iiu  rease  in  real  estate  taxes  during  the  lipase 
term  over  the  amount  established  as  the  base 
year  taxes. 

(2)  Receive  an  annual  rental  credit  or  lump 
sum  payment  from  the  Lessor  for  its  share  of 
any  decreases  in  real  estate  taxes  during  the 
lease  term  below  the  amount  established  as 
the  ba.se  year  taxes 

(c)  Notices  regardinfi  real  estate  taxes  The 
Lessor  shall  furnish  the  Gontratiting  Officer 
with  copies  of  each  of  the  following  within 
ten  (10)  i:alendar  days  of  receipt; 

(1)  Any  notice  which  may  affect  the 
valuation  of  land  and  buildings  covered  by 
this  lease  for  real  estate  tax  purposes 

(2)  Any  notice  of  a  tax  credit  or  tax  refund 
related  to  land  and  buildings  covered  by  this 
lease. 

(.3)  Each  tax  bill  related  to  land  and 
building  covered  by  this  lease. 

(d)  Increases  in  real  estate  taxes.  The 
following  proc:edures  apply  for  any  tax  year 
in  which  the  real  estate  taxes  increase  over 
the  base  year  taxes. 

(1)  Invoice.  The  Lessor  shall  submit  a 
proper  invoice  (as  described  in  the  Prompt 
Payment  clause  of  this  lease,  GSAR  552.232- 
75)  for  the  tax  adjustment.  The  invoice  must 
include  the  calculation  of  the  adjustment  for 
the  tax  year.  The  Lessor  must  also  provide  a 
copy  of  all  paid  tax  receipts  for  the  tax  year 
with  the  invoice.  If  the  taxing  authority  does 
not  give  tax  receipts,  the  Lessor  must  provide 
other  similar  evidence  of  payment  acceptable 
to  the  Contract  Officer.  The  Lessor  must 
submit  the  invoice  together  with  tax  receipts 
or  other  evidence  of  payment  no  later  than 
sixty  (60)  days  after  the  date  that  the  final  tax 
payment  for  the  year  is  due  from  the  Lessor 
to  the  taxing  authority 

(2)  Payment  Upon  receipt  of  a  proper 
invoice  and  evidence  of  payment,  the 
(Jovernment  shall  make  payment  no  later 
than  thirty  (30)  days  after  receipt  of  the 
invoice  or  thirty  (30)  days  after  the 
anniversary  date  of  the  lease,  whichever  is 
later  If  the  lease  terminates  before  the  end 
of  a  tax  year,  payment  for  the  tax  increase 
due  wili  be  prorated  based  on  the  number  of 
days  the  (iovernment  occupied  the  space 

(3)  Waiver  of  ngtit  to  adiustment  If  the 
Lessor  fails  to  submit  a  proper  invoue  and 
tax  re(  eipis  or  other  evideni  e  of  payment 
within  sixty  (60)  days  after  the  date  that  the 
final  lax  payment  for  the  year  is  due.  then  the 
Lessor  waives  its  right  to  rei  eive  payment  for 
the  increased  taxes  under  this  1  lause. 

(el  ne(  reuses  in  real  estate  taxes  The 
lollowing  proi  edures  apply  for  anv  tax  year 
in  whi(  h  the  real  estate  taxes  decrease  from 
the  hast^  v^ar  taxes  or  during  whu  h  the 
Lessor  receives  a  refund  or  tax  deduction  for 
real  estate  taxes 

1 1 )  The  (k)vernment  shall  be  entitled  to 
and  shall  receive  a  pro  rata  credit  for  the 
redu(  tion  in  taxes,  ri^gardless  of  whether  the 
Government  has  not  vet  made  the  lax 
payment  for  thai  year. 

(:;|  niirin^  the  lease  term,  the  Government 
sliall  appiv  anv  credit  as  a  dedut  lion  from 
the  rent 


(3)  For  any  credit  due  after  the  expiration 
or  earlier  termination  of  the  lease,  at  the 
Contracting  Officer's  direction,  the  Lessor 
shall  either  make  a  lump  sum  payment  to  the 
(Jovemment  or  provide  a  rental  credit'under 
a  succeeding  lease  This  includes,  but  is  not 
limited  to.  (  redits  resulting  from  a  lax 
decrease  pursuant  to  a  tax  (  redit  due  the 
Lessor,  a  reduction  in  the  tax  assessment,  or 
a  tax  appeal  proceeding  for  a  year  or  a 
portion  of  the  lease.  If  directed  to  remit  a 
lump  sum  payment,  the  Lessor  must  make 
payment  to  the  (iovernment  within  fifteen 
(15)  days  of  the  Contracting  Officer's 
direction.  If  the  credit  due  the  Ckivernment 
is  not  paid  by  the  due  date,  interest  shall 
accrue  on  the  late  payment  at  the  rate 
established  by  the  .Secretary  of  the  Treasury 
under  Section  12  of  the  Contract  Disputes 
Act  of  1978  (41  use.  611)  in  effect  on  the 
day  after  the  due  date.  The  Government  shall 
have  the  right  to  pursue  the  outstanding 
balance  of  any  tax  credit  using  all  collection 
methods  available  to  the  United  States  to 
collect  debts.  Such  collection  rights  survive 
the  expiration  of  this  lease. 

(f)  Calculating  tax  share.  The  Government 
shall  pay  its  share  of  tax  increases  or  receive 
its  share  of  any  tax  decrease  based  on  the 
ratio  of  the  rentable  square  feet  occupied  by 
the  Government  to  the  total  rentable  square 
feet  in  the  building  or  complex  (percentage 
of  occupancy).  For  this  lease,  the 

Cover  ment's  percentage  of  occupancy  as  of 

the  effective  date  of  the  lease  is %.  This 

percentage  shall  take  into  account  additions 
or  reductions  of  the  amount  of  space  as  may 
be  contemplated  in  this  lease  or  amendments 
hereto.  The  block  and  lot/parcel  or  other 
identification  numbers  for  the  property. 
building(s)  and  parking  areas(s)  occupied 
under  this  lease  are . 

(g)  Appeals  to  tax  assessments  The 
Government  may  direct  the  Lessor  upon 
reasonable  notice  to  initiate  a  tax  appeal  or 
the  Government  may  decide  to  contest  a  tax 
assessment  on  behalf  of  both  the  Government 
and  the  Lessor  or  for  the  Government  alone 
The  Lessor  shall  furnish  to  the  Government 
information  necessary  for  appeal  of  the  tax 
assessment  in  accordance  with  the  filing 
requirements  on  its  own  behalf  or  on  behalf 
of  both  the  Government  and  the  Lessor,  the 
Lessor  shall  cooperate  and  use  all  reasonable 
efforts  including,  but  not  limited  to.  affirming 
the  aci  uracv  of  the  documents,  executing 

do(  uments  required  for  any  legal  proceeding, 
and  taking  sue  h  other  actions  as  may  be 
required.  If  the  Lessor  initiates  an  appeal  on 
behalf  of  the  (knernment.  the  (Government 
and  the  Lessor  will  enter  into  an  agreement 
lo  establish  a  method  for  sharing  expenses 
and  tax  savings. 
(End  of  Clause) 

PART  570— ACQUIRING  LEASEHOLD 
INTERESTS  IN  REAL  PROPERTY 

3.  Section  570.603  is  amended  by 
adding  a  new  prescription  at  the  end  of 
the  section  to  read  as  follows: 

570.603    GSAR  contract  clauses. 
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552.270-30    Tax  Adjustment.  Insert  this 
clause  In  solicitations  and  contracts  if  you 
determine  that  a  tax  adjustment  is 
necessary. 

Dated:  May  17.  2000. 
Sue  Mclver. 

Acting  Deputy  Associated  Administrator  for 
Acquisition  Policy. 

[FR  Doc.  00-13157  Filed  5-24-00;  8:45  am) 
BILUNG  COOE  6820-61 -M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  622 
[I.D.  0S1600A] 

Gulf  of  Mexico  Fishery  Management 
Council;  Public  Hearings 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 

ACTION:  Notice  of  public  hearings; 
request  for  comments. 

SUMMARY:  The  Gulf  of  Mexico  Fishery 
Management  Council  (Council)  will 
convene  public  hearings  to  receive 
comments  on  its  proposed  Amendment 
7  to  the  Fishery  Management  Plan  for 
the  Stone  Crab  Fishery  of  the  Gulf  of 
Mexico  (FMP).  Amendment  7  proposes 
to  extend  Florida's  trap  certificate 
program  for  the  commercial  stone  crab 
fishery  into  Federal  waters  off  the  west 
coast  of  Florida.  The  objective  of  this 
program  is  to  reduce,  over  time,  the 
number  of  traps  used  in  the  fisher}'  to 
an  optimum  number  necessary  to 
harvest  the  maximum  sustainable  yield 
(MSY). 


DATES:  The  Council  will  accept  written 
comments  on  the  proposed  amendment 
through  June  26.  2000.  The  public 
hearings  will  be  held  in  June.  See 
SUPPLEMENTARY  INFORMATION  for  specific 
dates  and  times  of  the  public  hearings. 
ADDRESSES:  Written  comments  should 
be  sent  to  Wayne  E.  Swingle.  Executive 
Director,  Gulf  of  Mexico  Fisher>' 
Management  Council,  3018  U.S. 
Highway  301.  North,  Suite  1000, 
Tampa,  Florida  33619.  Copies  of  draft 
Amendment  7  are  available  from  Mr. 
Wayne  Swingle,  Executive  Director, 
Senior  Fishery  Biologist,  Gulf  of  Mexico 
Fishery  Management  Council,  3018  U.S. 
Highway  301.  North,  Suite  1000, 
Tampa,  Florida  33619;  telephone:  813- 
228-2815;  fax:  813-769-4520.  See 
SUPPLEMENTARY  INFORMATION  for  specific 
hearing  locations. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Wayne  Swingle,  Executive  Director, 
Senior  Fishery  Biologist,  Gulf  of  Mexico 
Fishery  Management  Council.  3018  U.S. 
Highway  301,  North,  Suite  1000, 
Tampa,  Florida  33619;  telephone:  813- 
22ft-2815. 

SUPPLEMENTARY  INFORMATION:  There  are 
about  1.4  million  stone  crab  traps  off 
Florida;  the  Florida  Fish  &  Wildlife 
Conservation  Commission  (FFWCC) 
estimates  that  it  would  take  only 
600,000  traps  to  take  the  MSY  from  this 
fishery.  The  FFWCC,  idter  working  with 
the  stone  crab  industry  and  Council 
over  the  past  4  years,  has  adopted  a  rule, 
effective  July  1,  2000.  under  which  a 
State  trap  certificate  program  will 
gradually  reduce  the  number  of  traps 
over  a  30-year  period.  This  is  a 
certificate-based  attrition  program  that 
"grandfathers"  fishermen  into  the 
program  with  their  present  number  of 
traps  and  then  will  reduce  slowly  the 
trap  numbers  to  the  optimum  level  by 


reducing  the  number  of  certificates 
whenever  they  are  sold.  The  Florida 
Legislature  recently  authorized  license 
and  penalty  fees  for  this  certificate 
program. 

Time  and  Location  for  Public  Hearings 

Public  hearings  for  Amendment  7  will 
be  held  at  the  following  locations,  dates, 
and  times. 

1.  June  6.  2000.  7  p.m..  Naples  Depot 
Civic  Cultural  Center,  1051  Fifth 
Avenue  South,  Naples.  Florida  34102; 
telephone:  941-262-1776. 

2.  June  7,  2000.  7  p.m..  Banana  Bay 
Resort  &  Marina,  4590  Overseas 
Highway,  Marathon,  Florida  33050; 
telephone:  305-743-3500. 

3.  June  13.  2000,  7  p.m.,  Jaycee 
Building.  501  SE  7th  Avenue,  Cr>'stal 
River.  Florida  34429;  telephone:  352- 
795-^217. 

4.  June  14,  2000.  7  p.m..  Steinhatchee 
Elementan,'  School.  1st  Avenue  South. 
Steinhatchee,  Florida  32359;  telephone: 
352-498-3303. 

The  Council  will  also  hear  public 
testimony  before  taking  final  action  on 
Amendment  7  on  July  12.  2000.  at  its 
meeting  in  Key  Largo,  Florida. 

Special  Accommodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliar\-  aids 
should  be  directed  to  Anne  Alford  at  the 
Council  office  {see  ADDRESSES)  bv  May 
30.  2000. 

Dated:  May  19.  2000. 
Bruce  Moorehead, 

Acting  Director.  Office  of  Sustainable 
Fisheries,  .\ational Marine  Fisheries  Senice. 
|FR  Doc.  00-1.3187  Filed  5-24-00:  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Maritsting  Servic* 

[TM-OO-06] 

Nottca  of  MMtIng  of  ttt*  National 
Organic  StarKtards  Board 

agency:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  as 
amended,  the  Agricultural  Marketing 
Service  (AMS)  announces  a  forthcoming 
meeting  of  the  National  Organic 
Standards  Board  (NOSB). 
DATES:  June  6,  2000,  firom  9  a.m.  to  5 
p.m.,  and  June  7,  2000.  9  a.m.  to  5  p.m. 
(Eastern  Daylight  Time  each  day). 
PLACE:  Hilton  Crystal  City  at  National 
Airport.  2399  Jefferson  Davis  Highway, 
Arlington,  VA  22202.  Telephone:  (703) 
418-6800. 

FOR  FURTHER  INFORMATION  CONTACT: 
Keith  Jones,  Program  Manager,  National 
Organic  Program.  USDA-AMS-TMP- 
NOP,  Room  2945-So.,  Ag  Stop  0268, 
P.O.  Box  96456,  Washington,  DC. 
20090-6456,  Telephone:  (202)  720- 
3252. 

SUPPLEMENTARY  INFORMATION:  Section 
2119  (7  use.  6518)  of  the  Organic 
Foods  Production  Act  of  1990  (OFPA). 
as  amended  (7  U.S.C.  Section  6501  et 
seq.)  requires  the  establishment  of  the 
NOSB.  The  purpose  of  the  NOSB  is  to 
assist  in  the  development  of  standards 
for  substances  to  be  used  in  organic 
production  and  to  advise  the  Secretary 
on  any  other  aspects  of  the 
implementation  of  OFPA.  The  NOSB 
met  for  the  first  time  in  Washington. 
D.C.,  in  March  1992  and  currently  has 
six  committees  working  on  various 
aspects  of  the  program.  The  committees 
are:  Crops  Standards;  Processing. 
Labeling  and  Packaging  Standards; 
Livestock  Standards;  Accreditation; 
Materials;  and  International  Issues. 


In  August  of  1994.  the  NOSB 
provided  its  initial  recommendations  for 
the  National  Organic  Program  (NOP)  to 
the  Secretary  of  Agriculture.  Since  that 
time  the  NOSB  has  submitted  30 
addenda  to  its  recommendations  and 
reviewed  more  than  1 70  substances  for 
inclusion  on  the  National  List  of 
Allowed  and  Prohibited  Substances. 
The  last  meeting  of  the  NOSB  was  held 
on  March  21-22,  2000,  in  Buena  Park. 
California. 

The  Department  of  Agriculture 
(USDA)  published  its  re-proposed 
National  Organic  Program  regulation  in 
the  Federal  Register  on  March  13,  2000 
(65  FR  13512).  Comments  are  being 
accepted  until  June  12,  2000.  Comments 
may  be  submitted  to:  Keith  Jones, 
Program  Manager,  National  Organic 
Program,  USDA-AMS-TMP-NOP, 
Room  2945-So.,  Ag  Stop  0275,  PO  Box 
96456,  Washington,  DC  20090-6456. 
Comments  also  may  be  sent  by  fax  to 
(703)  365-0760  or  filed  via  the  Internet 
through  the  NOP's  homepage  at:  http:/ 
/www. ams.usda.gov/nop.  Comments 
should  be  identified  with  docket 
number  TMD-00-02-PR. 

Purpose  and  Agenda 

The  principal  purposes  of  this 
meeting  are  to  provide  an  opportunity 
for  the  NOSB  to  receive  committee 
reports;  approve  the  NOSB's  comment 
to  the  re-proposed  National  Organic 
Program  regulation;  vote  on  whether  to 
recommend  the  addition  of  ethylene  gas 
and  amino  acids  to  the  National  List; 
elect  new  officers  of  the  NOSB;  and 
receive  an  update  regarding  certification 
of  aquatic  animals  from  the  USDA. 
Copies  of  the  NOSB  final  meeting 
agenda  can  be  requested  from  Mrs.  Toni 
Strother.  USDA-AMS-TMP-NOP. 
Room  2510-So.,  Ag  Stop  0268,  P.O.  Box 
96456,  Washington.  DC.  20090-6456; 
by  phone  at  (202)  720-3252;  or  by 
accessing  the  NOP  website  at  http:// 
www.ams.usda.gov/nop  after  May  23. 
2000. 

Type  of  Meeting 

This  meeting  is  open  to  the  public. 
The  NOSB  has  scheduled  time  for 
public  input  on  Tuesday.  June  6,  2000. 
from  1:30  p.m.  until  4:00  p.m.  at  the 
Hilton  Crystal  City  at  National  Airport. 
2399  Jefferson  Davis  Highway, 
Arlington,  VA  22202.  Telephone:  (703) 
418-6800.  Individuals  and 
organizations  wishing  to  make  an  oral 
presentation  at  the  meeting  should 


forward  the  request  to  Mrs.  Strother  at 
the  above  address  or  by  FAX  to  (202) 
205-7808  by  close  of  business  June  2. 
2000.  While  persons  wishing  to  make  a 
presentation  may  sign  up  at  the  door, 
advance  registration  will  ensure  an 
opportunity  to  speak  during  the  allotted 
time  period  and  will  help  the  NOSB  to 
better  manage  the  meeting  and 
accomplish  its  agenda.  Individuals  or 
organizations  will  be  given 
approximately  5  minutes  to  present 
their  views.  All  persons  making  an  oral 
presentation  are  requested  to  provide 
their  comments  in  writing,  if  possible. 
Written  submissions  may  supplement 
the  oral  presentation  with  additional 
material.  Written  comments  may  be 
submitted  to  the  NOSB  at  the  meeting 
or  to  Mrs.  Strother  after  the  meeting  at 
the  above  address. 

Dated:  May  23.  2000. 
Sharon  Bomer  Lauritaen 
Acting  Deputy  Administrator,  Tmnsportation 
and  Marketing 
[FR  Doc  00-13289  Filed  5-23-00;  1:35  pm] 

BILUNG  COOC  3410-02-P 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Doclwt  2-2000] 

Foreign-Trade  Zone  193-Plnellas 
County,  FL;  Application  for  Sulizone 
Status,  Amendment  of  Applicatiorv— 
RP  Scherer  Corporation  (Gelatin 
Capsules) 

Notice  is  hereby  given  that  the 
application  of  the  Pinellas  County  Board 
of  County  Commissioners,  grantee  of 
FTZ  193,  requesting  authority  for 
special-purpose  subzone  status  for  the 
gelatin  capsule  manufacturing  facilities 
of  RP  Scherer  Corporation  (Scherer) 
located  in  the  St.  Petersburg/Clearwater 
area.  Pinellas  County.  Florida  (65  FR 
5308.  2/3/00).  has  been  amended  to 
expand  the  proposed  use  of  zone 
procedures  at  the  Scherer  plant  to 
include  the  mimufacture  of  a  new  anti- 
AIDS  drug,  using  foreign  and  domestic 
ingredients.  The  foreign  ingredients 
include  Lopinavir  (HTSUS 
2933.59.7000—9.3%  duty  rate).  The 
finished  product  is  classified  under 
HTSUS  3004.70.9010  and  is  duty  bee. 
Scherer  will  be  finishing  and 
encapsulating  the  finished  drug  under 
contract  for  Abbott  Laboratories,  Inc., 
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which  has  authority  from  the  FTZ  Board 
to  produce  the  drug  under  zone 
procedures  at  its  Chicago,  Illinois,  plant. 

The  application  remains  otherwise 
unchanged. 

The  comment  period  is  reopened 
until  June  26,  2000. 

Dated:  May  17,  2000. 
Dennis  Puccinelli, 

Acting  Executive  Secretary. 

[FR  Doc.  00-13098  Filed  5-24-00;  8:45  am) 

BILUNG  CODE  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-B51-802] 

Preliminary  Determination  of  Critical 
Circumstances:  Certain  Small 
Diameter  Cartton  and  Alloy  Seamless 
Standard,  Line  and  Pressure  Pipe 
From  the  Czech  Republic 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Conunerce. 
EFFECTIVE  DATE:  May  25,  2000. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Brinkmann  or  Dennis  McClure,  AD/CVD 
Enforcement,  Office  6.  Group  II,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Ave,  NW.  Washington,  DC  20230; 
telephone:  (202)  482^126  or  482-0984, 
respectively. 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1,  1995. 
the  effective  date  of  the  amenchnents 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act. 
In  addition,  unless  otherwise  indicated, 
all  citations  to  the  Department's 
regiilations  are  references  to  the 
provisions  codified  at  19  CFR  part  351 
(April  1999). 

Background 

On  February  4,  2000,  the  Department 
published  the  preliminary  affirmative 
determination  in  the  antidumping  duty 
investigation  on  certain  small  diameter 
carbon  and  alloy  seamless  standard,  line 
and  pressure  pipe  (seamless  pipe)  from 
the  Czech  Republic,  65  FR  5599.  On 
April  18,  2000,  the  petitioners  alleged 
that  there  is  a  reasonable  basis  to  believe 
or  suspect  that  critical  circumstances 
exist  with  respect  to  imports  of  seaunless 
pipe  from  the  Czech  Republic. 

Critical  Qrcumstances 

Section  733(e)(1)  of  the  Act  provides 
that  the  Department  will  preliminarily 


determine  that  critical  circumstances 
exist  if  there  is  a  reasonable  basis  to 
believe  or  suspect  that:  (A)(i)  There  is  a 
history  of  dumping  and  material  injury 
by  reason  of  dumped  imports  in  the 
United  States  or  elsewhere  of  the  subject 
merchandise,  or  (ii)  the  person  by 
whom,  or  for  whose  account,  the 
merchandise  was  imported  knew  or 
should  have  known  that  the  exporter 
was  selling  the  subject  merchandise  at 
less  than  its  fair  value  and  that  there 
was  likely  to  be  material  injury  by 
reason  of  such  sales,  and  (B)  there  have 
been  massive  imports  of  the  subject 
merchandise  over  a  relatively  short 
period.  Section  351.206(h)(1)  of  the 
Department's  regulations  provides  that, 
in  determining  whether  imports  of  the 
subject  merchandise  have  been 
"massive,"  the  Department  normally 
will  examine:  (i)  The  volume  and  value 
of  the  imports;  (ii)  seasonal  trends;  and 
(iii)  the  share  of  domestic  consumption 
accounted  for  by  the  imports.  In 
addition,  section  351.206(h)(2)  of  the 
Department's  regulations  provides  that 
an  increase  in  imports  of  15  percent 
during  the  "relatively  short  period"  of 
time  may  be  considered  "massive  " 

Section  351.206(1)  of  the  Department's 
regulations  defines  "relatively  short 
period"  as  normally  being  the  period 
beginning  on  the  date  the  proceeding 
begins  (i.e.,  the  date  the  petition  is  filed) 
and  ending  at  least  three  months  later. 
The  regulations  also  provide,  however, 
that  if  the  Department  finds  that 
importers,  or  exporters  or  producers, 
had  reason  to  believe,  at  some  time  prior 
to  the  beginning  of  the  proceeding,  that 
a  proceeding  was  likely,  the  Department 
may  consider  a  period  of  not  less  than 
three  months  from  that  earlier  time. 

History  of  Dumping  and  Importer 
Knowledge 

Because  we  are  aware  of  the  European 
Union's  (EU's)  November  17,  1997, 
finding  that  the  Czech  Republic  had 
sold  similar  products  (e.g.,  seamless 
pipes,  of  iron  or  non-alloy  steel)  at  less 
than  fair  value  and  had  caused  injury  to 
the  domestic  industry,  we  find  that  a 
reasonable  basis  exists  to  believe  or 
suspect  that  there  is  a  history  of 
dumping  and  material  injury  by  reason 
of  dumped  imports  in  the  United  States 
or  elsewhere  of  the  subject  merchandise, 
pursuant  to  section  733(e)(l)(A)(i)  of  the 
Act.  Although  the  products  investigated 
by  the  EU  are  not  ^1  identical  to  those 
covered  by  the  scope  of  this 
investigation,  we  do  not  require  the 
scope  of  our  proceedings  to  match 
exactly  the  scope  of  the  foreign 
proceeding.  See  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Disposable  Pocket  Lighters 


From  the  People's  Republic  of  China,  60 
FR  22359,  22368  (May  5,  1995).  In 
addition,  the  Department  may  look  to 
the  second  criterion  for  determining 
importer  knowledge  of  dimiping. 

In  determining  whether  there  is  a 
reasonable  basis  to  believe  or  suspect 
that  an  importer  knew  or  should  have 
knovxTi  that  the  exporter  was  selling  the 
seamless  pipe  at  less  than  fair  value, 
pursuant  to  section  733(e)(l)(A){ii)  of 
the  Act.  the  Department's  normal 
practice  is  to  consider  margins  of  25 
percent  or  more  for  export  price  (EP) 
sales  sufficient  to  impute  knowledge  of 
dimipir^.  See  Certain  Cut-to-Length 
Carbon  Steel  Plate  From  the  People's 
Republic  of  China,  62  FR  31972.  31978 
(June  11,  1997).  In  the  instant  case,  the 
respondent.  Nova  Hut.  received  a 
margin  of  32.26  percent  in  the  amended 
preliminary  determination.  65  FR 
12971.  Therefore,  we  have  imputed 
knowledge  of  dumping  to  importers  of 
subject  merchandise  from  Nova  Hut. 

In  determining  whether  there  is  a 
reasonable  basis  to  believe  or  suspect 
that  an  importer  knew  or  should  have 
knovkrn  that  there  was  likely  to  be 
material  injury  by  reason  of  dumped 
imports,  under  section  733(e)(l)(A)(ii)  of 
the  Act.  the  Department  normally  will 
look  to  the  preliminary  injury 
determination  of  the  International  Trade 
Commission  (ITC).  If  the  ITC  finds  a 
reasonable  indication  of  present 
material  injury  to  the  relevant  U.S. 
industry,  the  Department  will  determine 
that  a  reasonable  basis  exists  to  impute 
importer  knowledge  that  there  was 
likely  to  be  material  injury  by  reason  of 
dumped  imports.  In  this  case,  the  ITC 
has  found  that  a  reasonable  indication 
of  present  material  injury  due  to 
dumping  exists  for  all  imports  of 
seamless  pipe  from  the  Czech  Republic. 
See  Certain  Seamless  Carbon  and  Alloy 
Steel  Standard,  Line  and  Pressure  Pipe 
from  the  Czech  Republic,  Japan,  Mexico, 
Romania  and  South  Africa,  64  FR  46953 
(August  27,  1999).  As  a  resuH.  the 
Department  has  determined  that  there  is 
a  reasonable  basis  to  believe  or  suspect 
that  importers  knew  or  should  have 
known  that  there  was  likely  to  be 
material  injury  by  reason  of  dumped 
imports  of  subject  merchandise  from  the 
Czech  Republic. 

Massive  Imports 

In  determining  whether  there  are 
"massive  imports"  over  a  "relatively 
short  period,"  pursuant  to  733(e)(1)(B) 
of  the  Act.  the  Department  normally 
compares  the  import  volume  of  the 
subject  merchandise  for  three  months 
immediately  preceding  and  following 
the  filing  of  the  petition.  Imports 
normally  will  be  considered  massive 
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when  imports  have  increased  by  15 
percent  or  more  during  this  "relatively 
short  period." 

We  do  not  have  verifiable  data  from 
Nova  Hut  because  it  withdrew  from 
verification.  Therefore,  the  Department 
must  base  its  "massive  imports" 
determination  as  to  the  company  on  the 
facts  available,  pursuant  to  section 
776(a)  of  the  Act.'  Accordingly,  we  first 
examined  U.S.  (kistoms  data-'  on 
imports  of  seamless  pipe  from  the  Czech 
Republic  for  lanuary  through  )une  1999 
(the  six  months  preceding  the  )une  30. 
1999.  filing  of  the  petition)  and  from 
]ulv  through  December  1999  (the  six 
months  following  the  filing  of  the 
petition). '  We  found  that  the  total 
volume  of  imports  of  small  diameter 
seamless  pipe  from  the  Czech  Republic 
increased  bv  45. 7.5  percent  in  the  six- 
month  period  following  the  filing  of  the 
petition  duly  through  December  1999). 
as  compared  to  the  total  volume  of  such 
imports  from  January  through  lune 
1999  Second,  we  considered  that  Nova 
Hut,  the  sole  respondent  in  the 
investigation,  was  the  only  companv 
identified  bv  both  the  petitioner  and  the 
(Jovernment  of  the  Czef:h  Republic  as  a 
CztH;h  producer  of  merc:handise  under 
investigation  From  this  we  infer  that 
Nova  Hut  is  a  significant  producer  of  the 
merchandise  under  mvttstigation  As 
facts  available,  then,  we  also  infer  that 
a  significant  portiim  of  the  45.75  pen:ent 
increase  in  imports  is  attributable  to 
Nova  Hut.  We  recognize  that  some  of 
the  HTS  categories  analvzed  lo  derive 
the  45.75  percent  increase  in  imports 
are  basket  categories  that  mav  include 
non-scope  men.handise.  However,  given 
that  Nova  Hut's  refusal  to  supply 
vt'rifiable  data  prevents  the  Department 
from  doing  a  companv-specific  massive^ 
imports  analysis,  we  are.  pursuant  to 
section  77fi(b)  of  the  Ai:t.  making  the 
adverse  inference  that  the  country-wide 
import  data  is  representative  of  Nova 
Hut's  import  data.  Moreover,  the 
Department's  practice  has  betm  to  make 
an  adverse  inference  concerning 
massive  imports  with  respect  to  an 
uncooperative  respondent  even  when 
countrv-wide  data  was  not  a\ailable  or 
not  considered.  See.  e.g..  Notice  of  Final 
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Determination  of  Sales  at  Less  Than 
Fair  Value:  Collated  Roofing  Nails  from 
Taiwan.  62  FR  51427.  51437  (October  1. 
1997).  We,  therefore,  find  that  Nova  Hut 
had  massive  imports  of  the  subject 
merchandise  over  a  relatively  short 
period  of  time,  under  section 
733(e)(1)(B)  of  the  Act  and  19  CFR 
351  206(h)(2). 

Based  on  our  determination  that  there 
is  a  reasonable  basis  to  believe  or 
suspect  that  there  is  a  history  of 
dumping  and  material  injurv'  by  reason 
of  dumped  imports  of  the  subject 
merchandise  in  the  EIJ,  as  well  as 
importer  knowledge  of  dumping,  and 
that  there  have  been  massive  imports  of 
seamless  pipe  from  this  producer  over  a 
relatively  short  period,  we  preliminarily 
determine  that  critical  circumstances 
exist  for  imports  from  the  (]zech 
Republic  of  seamless  pipe  produced  by 
Nova  Hut. 

Ail  Other  Exporters 

In  regard  to  the  "all  others  "  categop.-. 
it  is  the  Department's  normal  practice  to 
conduct  its  critical  c:ircumstances 
analvsis  based  on  the  experience  of 
investigated  companies.  See  Notice  of 
Fmal  Peterminatmn  of  Sales  at  Less 
Than  Fair  Value.  Certain  Steel  Concrete 
Heinfoning  Bars  from  Turkey  IHebars 
from  Turkevl.  62  F'R  9737.  9741  (March 
4,  1997).  In  Rebars  from  Turkey,  the 
Department  dettirmined  that  bei;ause  it 
found  critical  circumstances  existed  for 
three  out  of  the  four  companies 
investigated,  critical  circumstances  also 
existed  for  companies  covered  by  the 
"all  others"  rale.  However,  in  Notice  of 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Stainless  Steel  Sheet 
anil  Strip  m  Coils  Iroin  fapan  iStainless 
Steel  twin  Japan  I.  64  FR  30574  (June  8. 
1999).  the  Department  did  not  extend  its 
affirmative  critical  circumstances 
findings  to  the  'all  others  "  categories 
while  finding  affirmative  critical 
cir(  umstances  for  four  of  the  five 
resjiondents.  bt-cause  the  affirmative 
determinations  were  based  on  adverse 
facts  available. 

In  the  instant  case,  in  mir  critical 
circumstances  analysis  for  the  one 
investigated  company.  Nova  Hut,  we 
determined  that  the  FlI's  finding  that 
the  (;zech  Republic  bad  sold  similar 
products  at  less  than  lair  value  and  had 
caused  injury  to  the  domestic  industrv 
provides  reasonable  basis  to  believe  or 
sus()e(:t  that  there  is  a  history  of 
dumping  .ind  material  injury  by  reason 
of  dumped  imports  in  this  case. 
Consistent  with  our  practice,  we 
similarly  extend  this  finding  to  the  "all 
others"  category 

With  respect  to  massive  imports, 
however,  we  are  unable  to  rely  on  our 


import  level  analysis  for  Nova  Hut 
because  it  is  based  upon  adverse  facts 
available,  and  we  have  no  verified  data 
upon  which  to  base  a  massive  imports 
analysis.  Instead,  consistent  with  the 
approach  taken  in  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Hot-Rolled  Flat-Rolled 
Carbon-Quality  Steel  Products  from 
Japan.  64  FR  24239  (May  6,  1999)  and 
Notice  of  Final  Determinations  of  Sales 
at  Less  Than  Fair  Value:  Certain  Cold- 
Rolled  Flat-Rolled  Carbon-Quality  Steel 
Products  From  Argentina,  Japan  and 
Thailand  65  FR  5220.  5227  (February  4. 
2000),  we  examined  U.S.  Customs  data 
on  overall  imports  from  the  Czech 
Republic  for  the  six  months  preceding 
and  the  six  months  following  the  filing 
of  the  petition  in  order  to  see  if  we 
c;ould  ascertain  whether  an  increase  in 
shipments  of  greater  than  15  percent  or 
more  occurred  within  a  relatively  short 
period  following  the  point  at  which 
importers  had  reason  to  believe  that  a 
proceeding  was  likely.  Information  on 
the  record  indicates  that  there  was  a 
45.75  percent  increase  in  overall 
imports  from  the  Czech  Republic  for  the 
six  months  following  the  filing  of  the 
petition,  as  compared  to  the  six  months 
preceding  the  filing  of  the  petition. 
However,  these  data  cover  numerous 
HT.S  categories  that  may  inc:lude 
merchandise  other  than  subject 
merchandise.  Although  we  made  an 
adverse  inference  based  on  this  data 
with  respect  to  Nova  Hut.  it  is  not 
appropriate  to  make  a  similar  inference 
wi'h  respect  to  "all  others"  Because  we 
have  no  reliable  data  upon  which  to 
determine  whether  there  were  massive 
imports  of  seamless  pipe  from  the 
producers  included  in  the  "all  others" 
category,  a  necessary  criterion  for 
determining  affirmative  critical 
circumstances  has  not  been  met. 
Therefore,  we  have  preliminarily 
determined  that  critical  circumstances 
do  not  exist  for  imports  from  the  Czech 
Republic  of  seamless  pipe  for 
companies  in  the  "all  others"  category. 

Suspension  of  Liquidation 

In  accordance  with  section  733(e)(2) 
of  the  .^ct.  the  Department  will  direct 
the  (Customs  .Service  to  suspend 
liquidation  of  all  entries  of  seamless 
pipe  from  the  Czech  Republic  produced 
by  Nova  Hut,  that  are  entered,  or 
withdrawn  from  warehouse,  for 
cimsumption  on  or  after  November  6, 
1999,  which  is  90  days  prior  to  the  date 
of  publication  in  the  Federal  Register  of 
our  preliminary  determination  of  sales 
at  less  than  fair  value.  The  Customs 
.Service  shall  require  a  cash  deposit  or 
posting  of  a  bond  equal  to  the  estimated 
preliminary-  dumping  margin  reflected 
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in  the  preliminary  determination  of 
sales  at  less  than  fair  value  published  in 
the  Federal  Register.  This  suspension  of 
liquidation  will  remain  in  effect  until 
further  notice.  The  margin  in  the 
preliminary  determination  is  as  follows: 
Nova  Hut — 32.26  percent. 

Final  Critical  Circumstances 
Determination 

We  will  make  final  critical 
circumstances  determinations  when  we 
issue  our  final  determination  in  the  less- 
than-fair-value  investigation,  which  is 
due  to  be  made  no  later  than  June  19. 
2000. 

rrC  Notification 

In  accordance  with  section  733(f)  of 
the  Act.  we  have  notified  the  ITC  of  our 
determination. 

This  notice  is  published  pursuant  to 
section  777(i)  of  the  Act. 

Dated:  May  17.  2000. 
Troy  H.  Cribb. 

Acting  Assistant  Secretary  for  Import 

.administration. 

|KR  Uoc;.  00-1,3097  Filed  5-24-00;  8:45  am] 

BILUNG  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-570-853J 

Notice  of  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Bulk  Aspirin 
From  the  People's  Republic  of  China 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
SUMMARY:  The  Department  of  Commerce 
is  conducting  an  antidumping  duty 
investigation  of  Bulk  Aspirin  from  the 
People's  Republic  of  China.  We 
determine  that  sales  have  been  made  at 
less  than  fair  value.  The  estimated 
dumping  margins  are  shown  in  the 
Continuation  of  Suspension  of 
Liquidation  section  of  this  notice. 
EFFECTIVE  DATE:  May  25.  2000. 
FOR  FURTHER  INFORMATION  CONTACT:  Rosa 
Jeong,  Ryan  Langan  or  Blanche  Ziv. 
Import  Administration.  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue.  NW..  Washington. 
DC  20230;  telephone:  (202)  482-3853. 
482-1279,  or  482-4207,  respectively. 
SUPPI^MENTARY  INFORMATION: 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1.  1995. 
the  effective  date  of  the  amendments 


made  to  the  Tariff  Act  of  1930  ("the 
Act")  by  the  Uruguay  Round 
Agreements  Act  ("URAA").  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department  of  Commerce's  ("the 
Department's")  regulations  refer  to  the 
regulations  codified  at  19  CFR  part  351 
(1998). 

Case  History 

Since  the  preliminary  determination 
(see  65  FR  116  (January  3,  2000) 
["Preliminary  Determination")),  the 
following  events  have  occurred: 

On  December  28,  1999,  one  of  the 
respondents.  Shandong  Xinhua 
Pharmaceutical  Factory  ("Shandong  "). 
requested  a  postponement  of  the  final 
determination  and.  on  January  4.  2000. 
requested  an  extension  of  provisional 
measures.  On  January  20.  2000.  we 
published  in  the  Federal  Register  a 
notice  of  postponement  of  the  final 
determination  and  extension  of 
provisional  measures  (65  FR  3204). 

Supplemental  information  regarding 
surrogate  values  was  submitted  on 
February  14,  2000,  by  the  petitioner  and 
respondents. 

In  February  and  March  2000.  we 
conducted  verification  of  the 
questionnaire  responses  submitted  bv 
Shandong  and  Jilin  Pharmaceutical 
Import  and  Export  Corporation  ("Jilin"). 
We  issued  reports  on  our  findings  of 
these  verifications  on  April  5,  2000. 

The  petitioner  and  respondents  filed 
case  briefs  and  rebuttal  briefs  on  April 
12  and  April  19,  2000.  respectively.  At 
tlie  request  of  the  petitioner  and 
respondents,  the  Department  held  a 
public  hearing  on  April  25,  2000. 

We  also  received  a  case  brief  from 
Dastech  International,  Inc.  ("Dastech"), 
an  interested  party  in  this  investigation. 
After  reviewing  Dastech 's  comments,  we 
determined  that  the  information 
contained  in  Dastech's  brief  constituted 
factual  information  that  was  filed  on  an 
untimely  basis  as  set  forth  in  section 
351.301  of  the  Department's  regulations. 
Therefore,  pursuant  to  section 
351.302(d)  of  the  Department's 
regulations,  we  removed  Dastech's 
submission  from  the  record,  and  did  not 
consider  the  comments  for  the  final 
determination.  See  "Rejection  of 
Interested  Party's  Brief  Memorandum 
to  Richard  W.  Moreland,  Deputy 
Assistant  Secretary,  Import 
Administration,  dated  May  17.  2000. 

Scope  of  the  Investigation 

For  purposes  of  this  investigation,  the 
product  covered  is  bulk  acetylsalicylic 
acid,  commonly  referred  to  as  bulk 
aspirin,  whether  or  not  in 
pharmaceutical  or  compound  form,  not 
put  up  in  dosage  form  (tablet,  capsule. 


powders  or  similar  form  for  direct 
human  consumption).  Bulk  aspirin  mav 
be  imported  in  two  forms,  as  pure  ortho- 
acetylsalicylic  acid  or  as  mixed  ortho- 
acetylsalicylic  acid.  Pure  ortho- 
acetylsalicylic  acid  can  be  either  in 
crystal  form  or  granulated  into  a  fine 
powder  (pharmaceutical  form).  This 
product  has  the  chemical  formula 
CyHs04.  It  is  defined  by  the  official 
monograph  of  the  United  States 
Pharmacopoeia  ("USP")  23.  It  is 
classified  under  the  Harmonized  Tariff 
Schedule  of  the  United  States 
("HTSUS")  subheading  2918.22.1000. 

Mixed  ortho-acetylsalic\'lic  acid 
consists  of  ortho-acetylsalicylic  acid 
combined  with  other  inactive 
substances  such  as  starch,  lactose, 
cellulose,  or  coloring  materials  and/or 
other  active  substances.  The  presence  of 
other  active  substances  must  be  in 
concentrations  less  than  that  specified 
for  particular  nonprescription  drug 
combinations  of  aspirin  and  active 
substances  as  published  in  the 
Handbook  of  Nonprescription  Drugs. 
eighth  edition.  American 
Pharmaceutical  Association.  This 
product  is  classified  under  HTSUS 
subheading  3003.90.0000.  Although  the 
HTSUS  subheadings  are  provided  for 
convenience  and  customs  purposes,  the 
written  description  of  the  merchandise 
under  investigation  is  dispositive. 

Period  of  Investigation 

The  period  of  this  investigation 
("POI")  is  October  1.  1998.  through 
March  31.  1999. 

NFonmarket  Economy  Country  and 
Market-Oriented  Industry  Status 

The  Department  has  treated  the 
People's  Republic  of  China  ("PRC  ")  as 
a  nonmarket  economy  ("NME")  country 
in  all  past  antidumping  investigations. 
See,  e.g..  Notice  of  Final  Determination 
of  Sales  at  Less  Than  Fair  Value: 
Certain  Preserved  Mushrooms  from  the 
People's  Republic  of  China,  63  FR  72255 
(December  31.  1998)  ("Mushrooms"). 
Under  section  771(18){C)  of  the  Act.  this 
NME  designation  remains  in  effect  until 
it  is  revoked  by  the  Department. 

The  respondents  in  mis  investigation 
have  not  requested  a  revocation  of  the 
PRC's  NME  status  and  no  further 
information  has  been  provided  that 
would  lead  to  such  a  revocation. 
Therefore,  we  have  continued  to  treat 
the  PRC  as  an  NME  in  this  investigation. 

Furthermore,  no  interested  party  has 
requested  that  the  bulk  aspirin  industrj- 
in  the  PRC  be  treated  as  a  market - 
oriented  industry  and  no  further 
information  has  been  provided  that 
would  lead  to  such  a  determination. 
Therefore,  we  have  not  treated  the  bulk 
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aspirin  industry  in  the  PRC  as  a  market- 
oriented  industry  in  this  investigation. 

Separate  Rates 

All  responding  companies  have 
requested  separate,  company-specifir 
antidumping  duty  rates.  In  our 
Preliminary  Df^terminatinn.  we 
preliminarily  found  that  all  responding 
companies  had  met  the  criteria  for  the 
application  of  separate  antidumping 
duty  rates.  See  65  FR  at  3204.  At 
verification,  we  found  no  discrepancies 
with  the  information  provided  in  the 
questioruiaire  responses  of  responding 
companies.  We  have  not  received  any 
other  information  since  the  Preliminary 
Determination  which  would  warrant 
reconsideration  of  our  separate  rates 
determinations  with  respect  to  these 
companies.  We.  therefore,  determine 
that  the  responding  companies  in  this 
investigation  should  be  assigned 
individual  dumping  margins. 

PRC-Wide  Rate 

As  stated  in  the  preliminary 
determination,  information  on  the 
record  of  this  investigation  indicates 
that  there  are  numerous  producers/ 
exporters  of  the  subject  merchandise  in 
the  PRC  in  addition  to  the  companies 
participating  in  this  investigation.  U.S 
import  statistics  show  that  the 
responding  companies  did  not  account 
for  all  imports  of  bulk  aspirin  into  the 
United  States  from  the  PRC.  Given  this 
discrepancy,  it  appears  that  not  all  PRC; 
exporters  of  bulk  aspirin  responded  to 
our  questionnaire  Accordingly,  we  are 
applying  a  single  antidumping  deposit 
rate  ("the  PRC-wide  rate")  to  all  bulk 
aspirin  exporters  in  the  PRC  except 
those  specifically  identified  in  the 
"Continuation  of  Suspension  of 
Liquidation"  section  of  this  notice. 

Use  of  Facts  Available 

As  explained  in  the  preliminary 
determination,  the  PRC-wide 
antidumping  rate  is  based  on  adverse 
facts  available,  in  accordance  with 
section  776  of  the  Act.  Section  776(a)(2) 
of  the  Act  provides  that  "if  an  interested 
party  or  any  other  person —  (A) 
withholds  information  that  has  been 
requested  by  the  administering 
authority  or  the  C-ommission  under  this 
title.  (B)  fails  to  provide  such 
information  by  the  deadlines  for 
submission  of  the  information  or  in  the 
form  and  manner  requested,  subject  to 
subsections  (c)(1)  and  (e)  of  section  782. 
(C)  significantly  impedes  a  proceeding 
under  this  title,  or  (D)  provides  such 
information  but  the  information  cannot 
be  verified  as  provided  in  section  782(i). 
the  administering  authority  and  the 
Commission  shall,  subject  to  section 


782(d).  use  the  facts  otherwise  available 
in  reaching  the  applicable 
determination  under  this  title."  Use  of 
facts  available  is  warranted  in  this  case 
because  the  producers/exporters  other 
than  those  under  investigation  have 
failed  to  respond  to  the  Department's 
questionnaire. 

Section  776(b)  of  the  Act  provides 
that  adverse  inferences  may  be  used 
when  a  party  has  failed  to  cooperate  by 
not  acting  to  the  best  of  its  ability  to 
comply  with  a  request  for  information 
The  producers/exporters  that  decided 
not  to  respond  in  any  form  to  the 
Department's  questionnaire,  failed  to  act 
to  the  best  of  their  ability  in  this 
investigation.  Further,  absent  a 
verifiable  response  from  these  firms,  we 
must  presume  government  control  of 
these  PRC  companies.  Thus,  the 
Department  has  determined  that,  in 
selecting  from  among  the  facts 
otherwise  available,  an  adverse 
inference  is  warranted  and  has  assigned 
them  a  common.  PRC-wide  rate  based 
on  adverse  inferences. 

In  accordance  with  our  standard 
practice,  as  adverse  facts  available,  we 
are  assigning  to  the  PRC-wide  entity 
{i.e..  those  companies  not  receiving  a 
separate  rate),  which  did  not  cooperate 
in  the  investigation,  the  higher  of  (1) 
the  highest  margin  stated  in  the  notice 
of  initiation;  or  (2)  the  highest  margin 
calculated  for  any  respondent  in  this 
investigation.  See.  e.g..  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Stainless  Steel  Wire  Rod 
From  Japan.  63  FR  40434  (July  29. 
1998).  In  this  case,  the  adverse  facts 
available  margin  is  144.02  percent,  the 
margin  from  the  petition,  which  is 
higher  than  the  margin  calculated  for 
any  respondent  in  this  investigation. 

Section  776(c)  of  the  Act  provides  that 
where  the  Department  selects  from 
among  the  facts  otherwise  available  and 
relies  on  "secondary  information."  such 
as  the  petition,  the  Department  shall,  to 
the  extent  practicable,  corroborate  that 
information  from  independent  sources 
reasonably  at  the  Department's  disposal. 
The  Statement  of  Administrative  Action 
accompanying  the  URAA.  H.R.  Doc.  No. 
103-316  (iyy4)  (  "SAA  "),  states  that 
"corroborate"  means  to  determine  that 
the  information  used  has  probative 
value.  See  SAA  at  870.  As  discussed  in 
the  Preliminary  Determination,  we 
determine  that  the  calculations  set  forth 
in  the  petition  have  probative  value. 

Analysis  of  Comments  Received 

All  issues  raised  in  the  case  and 
rebuttal  briefs  by  parties  to  this 
investigation  are  addressed  in  the  May 
17,  2000,  Decision  Memorandum  which 
is  hereby  adopted  by  this  notice. 


Attached  to  this  notice  as  an  appendix 
is  a  list  of  the  issues  which  parties  have 
raised  and  to  which  we  have  responded 
in  the  Decision  Memorandum.  Parties 
can  find  a  complete  discussion  of  all 
issues  raised  in  this  investigation  and 
the  corresponding  recommendations  in 
this  public  memorandum  which  is  on 
file  in  the  Central  Records  Unit,  Room 
B-099  of  the  Department.  In  addition,  a 
complete  version  of  the  Decision 
Memorandum  can  be  accessed  directly 
on  the  internet  at  vvrww.ita.doc.gov/ 
import_  admin/records/fm.  The  paper 
copy  and  electronic  version  of  the 
Decision  Memorandum  are  identical  in 
content. 

Changes  Since  the  Preliminary 
Determination 

Based  on  our  analysis  of  comments 
received,  we  have  made  certain  changes 
in  the  margin  calculations.  We  have  also 
corrected  certain  programming  and 
clerical  errors  in  our  Preliminary- 
Determination,  where  applicable.  Any 
programming  or  clerical  errors  are 
discussed  in  the  relevant  sections  of  the 
Decision  Memorandum  or  in  the 
company-specific  final  determination 
calculation  memoranda  dated  May  17. 
2000. 

Verification 

As  provided  in  section  782(i)  of  the 
Act.  we  verified  the  information 
submitted  by  respondents  for  use  in  our 
final  determination.  We  used  standard 
verification  procedures  including 
examination  of  relevant  accounting  and 
production  records,  and  original  source 
documents  provided  by  respondents. 

Continuation  of  Suspension  of 
Liquidation 

In  accordance  with  section  735(c)  of 
the  Act,  we  are  directing  the  U.S. 
Customs  Service  ("Customs")  to 
continue  to  suspend  liquidation  of  all 
imports  of  the  subject  merchandise  from 
the  PRC.  except  for  merchandise  both 
produced  and  exported  by  Jilin  (which 
had  a  zero  margin  at  the  Preliminary 
Determination],  that  are  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  January  3, 
2000.  the  date  of  publication  of  the 
Preliminary  Determination  in  the 
Federal  Register.  With  respect  to  Jilin, 
Customs  shall  suspend  liquidation  of  all 
imports  of  the  subject  merchandise  from 
the  PRC.  produced  and  exported  by  Jilin 
that  are  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  date  of  publication  of  this  notice  in 
the  Federal  Register. 

Customs  shall  continue  to  require  a 
cash  deposit  or  the  posting  of  a  bond 
equal  to  the  weighted-average  amount 
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by  which  the  NV  exceeds  the  EP  or  CEP, 
as  appropriate,  as  indicated  in  the  chart 
below.  These  suspension  of  liquidation 
instructions  will  remain  in  effect  until 
further  notice. 

The  weighted-average  dumping 
margins  are  as  follows: 


Exporter/manufadurer 

Weighted-av- 
erage margin 
percentage 

Shandong  Xinhua  Pharma- 
ceutical Factory 

Jilin  Pharmaceutical  Co  ,  Ltd./ 

Jilin  Pharmaceutical  Import 
and  Export  Corporation 

PRC-wide  Rate 

42.77 

4.72 
144  02 

The  PRC-wide  rate  applies  to  all 
entries  of  the  subject  merchandise 
except  for  entries  from  exporters  that  are 
identified  individually  above. 

rrc  Notification 

In  accordance  with  section  735(d)  of 
the  Act,  we  have  notified  the  ITC  of  our 
determination.  As  our  final 
determination  is  affirmative,  the  ITC 
will,  within  45  days,  determine  whether 
these  imports  are  materially  injuring,  or 
threaten  material  injiuy  to,  the  U.S. 
industry.  If  the  ITC  determines  that 
material  injury,  or  threat  of  material 
injury  does  not  exist,  the  proceeding 
will  be  terminated  and  all  securities 
posted  will  be  refunded  or  canceled.  If 
the  ITC  determines  that  such  injiuy 
does  exist,  the  Department  will  issue  an 
antidumping  duty  order  directing 
Customs  officials  to  assess  antidumping 
duties  on  all  imports  of  the  subject 
merchandise  entered  for  consumption 
on  or  after  the  effective  date  of  the 
suspension  of  liquidation. 

This  determination  is  issued  and 
published  in  accordance  with  sections 
735(d)  and  777(i)(l)  of  the  AcL 

Dated:  May  17.  2000. 

Troy  H.  Cribb. 

Acting  Assistant  Secretary  for  Import 
Adminstration. 

Appendix 

Ust  of  Comments  in  the  Issues  and 
Decision  Memorandum 

Comment  1:  Valuation  of  Phenol 
Comment  2:  Valuation  of  Caustic  Soda 
Comment  3:  Valuation  of  Carbon 

Dioxide 
Comment  4:  Valuation  of  Overhead, 

Selling,  General,  Administrative 

Expenses  and  Profit 
Comment  5:  Adjustments  to  Surrogate 

Ratios 
Comment  6:  Valuation  of  Electricity 
Comment  7:  Valuation  of  Water 
Comment  8:  Valuation  of  Ocean  Freight 
Comment  9:  Returned  Merchandise 


Comment  10:  Separate  Rates 
Comment  11:  Shandong's  Use  of 

Technical-Grade  Salicylic  Acid 
Comment  12:  Jilin's  Raw  Material 

Consumption 
Comment  13:  Jilin's  By-Product  Offset 
Comment  14:  Jilin's  Inland  Freight  Costs 

for  Materials 
Comment  15:  Jilin's  Multiple  Shipments 

(FR  Doc.  00-13095  Filed  5-24-00;  8:45  am] 

BILLING  COOE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Admlnletration 
[A-580-839,  A-583-833] 

Notice  Of  Amended  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Polyester  Staple 
Fiber  From  the  Republic  of  Korea  and 
Antidumping  Duty  Orders:  Certain 
Polyester  Staple  Ftt)er  From  the 
Republic  of  Korea  and  Taiwan 

AGENCY:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 
EFFECTIVE  DATE:  May  25,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Craig  Matney  (Republic  of  Korea)  or 
Cynthia  Thirumalai  (Taiwan),  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Conunerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington,  DC  20230; 
telephone:  (202)  482-1778  or  (202)  482- 
4087,  respectively. 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  ("the  Act"),  are  references  to 
the  provisions  effective  January  1,  1995, 
the  effective  date  of  the  amendments 
made  to  the  Act  by  the  Uruguay  Round 
Agreements  Act  ("URAA").  In  addition, 
luiless  otherwise  indicated,  all  citations 
to  the  Department  of  Commerce's  ("the 
Department's")  regulations  are  to  the 
regulations  codified  at  19  CFR  part  351 
(1998). 

Scope  of  Orders 

The  product  covered  by  these  orders 
is  certain  polyester  staple  fiber  ("PSF"). 
Certain  polyester  staple  fiber  is  defined 
as  synthetic  staple  fibers,  not  carded, 
combed  or  otherwise  processed  for 
spitming,  of  polyesters  measuring  3.3 
decitex  (3  denier,  inclusive)  or  more  in 
diameter.  This  merchandise  is  cut  to 
lengths  varying  from  one  inch  (25  mm) 
to  five  inches  (127  mm).  The 
merchandise  subject  to  these  orders  may 
be  coated,  usually  with  a  silicon  or 
other  finish,  or  not  coated.  PSF  is 


generally  used  as  stuffing  in  sleeping 
bags,  mattresses,  ski  jackets,  comforters, 
cushions,  pillows,  and  furniture. 
Merchandise  of  less  than  3.3  decitex 
(less  than  3  denier)  classified  under  the 
Harmonized  Tariff  Schedule  of  the 
United  States  ("HTSUS")  at  subheading 
5503.20.00.20  is  specifically  excluded 
from  these  orders.  Also  specifically 
excluded  from  these  orders  are  polyester 
staple  fibers  of  10  to  18  denier  that  are 
cut  to  lengths  of  6  to  8  inches  (fibers 
used  in  the  manufacture  of  carpeting). 
In  addition,  low-melt  PSF  is  excluded 
from  these  orders.  Low-melt  PSF  is 
defined  as  a  bi-component  fiber  with  an 
outer  sheath  that  melts  at  a  significantly 
lower  temperature  than  its  iimer  core. 

The  merchandise  subject  to  these 
orders  is  classified  in  the  HTSUS  at 
subheadings  5503.20.00.40  and 
5503.20.00.60.  Although  the  HTSUS 
subheadings  are  provided  for 
convenience  and  customs  piuposes.  the 
written  description  of  these  orders  is 
dispositive. 

Amended  Final  Determination 

In  accordance  with  section  735(a)  of 
the  Act,  on  March  30,  2000,  the 
Department  published  the  final 
determination  of  the  antidumping  duty 
investigation  of  certain  PSF  from  the 
Republic  of  Korea  ("Korea"),  in  which 
we  determined  that  U.S.  sales  of  PSF 
from  Korea  were  made  at  less  than 
normal  value  (65  FR  16880  {"Korea 
Final  Determination")).  On  March  31 
and  April  4,  2000,  we  received 
ministerial  error  allegations,  timely  filed 
pursuant  to  §  351.224(c)(2)  of  the  ' 
Department's  regulations,  from  the 
petitioners  E.I.  DuPont  de  Nemours, 
Inc.; '  Arteva  Specialities  S.a.r.l.;  d/b/a 
KoSa;  Wellman,  Inc.;  and 
Intercontinental  Polymers,  Inc. 
(hereinafter  collectively  referred  to  as 
"the  petitioners")  regarding  the 
calculations  for  Geimi  Poong 
Corporation  ("Geimi  Poong")  and 
Seimyang  Corporation  ("Samyang  "), 
respectively.  On  April  5,  2000.  Sam 
Young  Synthetics  Co.  ("Sam  Young") 
and  Geum  Poong  timely  filed 
ministerial  allegations,  and  Geum  Poong 
also  commented  on  the  petitioners' 
allegations.  On  April  6,  2000,  Samyang 
filed  a  rebuttal  to  the  petitioners' 
ministerial  error  allegations.  We 
received  comments  from  the  petitioners 
concerning  the  respondents'  clerical 
error  allegations  on  April  10,  2000. 

We  have  determinea  in  accordance 
with  section  735(e)  of  the  Act  that 
ministerial  errors  were  made  in  oui  final 
margin  calculations.  For  a  detailed 


'  E.I.  DuPont  de  Nemours.  Inc  is  not  a  petitioner 
in  the  Taiwan  case 
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discussion  of  the  above-cited  ministerial 
errors  cind  the  Department's  analysis, 
see  Memorandum  to  Richard  W. 


Moreland.  dated  April  26.  2000.  We  are 
amending  the  final  det€}rmination  of  the 
antidumping  duty  investigation  of  PSF 


from  Korea  to  correct  these  ministerial 
errors.  The  revised  final  weighted- 
average  dumping  margins  are  as  follows: 


Exponer'manufacturer 


Original  weighted- 
average  margin 
fjercentage 


Revised  weighted- 
average  margin 
percentage 


Samyang  Corporation    

Sam  Young  Synthetics  Co 
Geum  Poong  Corporation 
All  Others   

■  de  minimis. 


014 

0  14 

(• 

(• 

796 

791 

410 

14  10 

1  38 

11.35 

For  Taiwan,  we  published  Notice  of 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Certain  Polyester 
Staple  Fiber  from  Taiwan  65  PR  16877 
(March  30,  2000)  and  Notice  of 
Amended  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Certain 
Polyester  Staple  Fiber  from  Taiwan  65 
PR  24678  (April  27.  2000) 

Antidumping  Duty  Orders 

On  May  15,  2000,  in  accordance  with 
section  735(d)  of  the  Act,  the  US. 
International  Trade  Commission  ("ITC") 
notified  the  Department  that  an  industry 
in  the  United  States  is  "materially 
injured."  within  the  meaning  of  section 
735(b)(1)(A)  of  the  Act.  by  reason  of 
less-than-fair-value  imports  of  PSP  from 
Korea  and  Taiwan.  In  its  final 
determination,  however,  the  ITC 
determined  that  two  domestic  like 
products  exist  for  men:handise  covered 
by  the  Department's  investigation:  (1) 
low-melt  PSF  and  (2)  all  other  types  of 
PSF  not  specifically  tixcluded.  The  ITC 
determined  pursuant  to  section 
735(b)(1)  that  a  domestic  industry  in  the 
United  States  is  not  materially  injured 
or  threatened  with  material  injury  by 
reason  of  imports  of  low-melt  PSF  from 
Korea  and  Taiwan.  Accordingly,  the 
scope  of  these  antidumping  duty  orders 
has  been  amended  from  that  used  in  the 
investigations  to  exclude  low-melt  PSF 

Sam  Young  and  Geum  Poong,  the  two 
respondents  included  in  the  Korea 
order,  did  not  make  sales  of  low-melt 
PSF  during  the  period  of  investigation. 
Therefore,  it  was  not  necessary  to 
recalculate  the  margins  to  exclude  sales 
of  low-melt  PSF  for  these  Korean 
respondents.  However,  we  recalculated, 
for  purposes  of  the  Taiwan  order,  the 
estimated  dumping  margins  for  both 
respondents  in  Taiwan  by  excluding 
sales  of  low-melt  PSF  from  our  analysis. 
The  revised  estimated  dumping  margins 
for  Taiwan  are  found  below. 

The  Department  will  direct  the  U.S. 
C^ustoms  Service  to  assess,  upon  further 
advice  by  the  Department,  antidumping 
duties  equal  to  the  amount  by  which  the 
normal  value  of  the  subject  merchandise 


exceeds  the  export  price  or  constructed 
export  price  of  the  subject  merchandise 
for  all  relevant  entries  of  PSF  from 
Korea  and  Taiwan,  except  for  subject 
merchandise  produced  in  Korea  and 
imported  from  Samyang.  which 
received  a  de  minimis  final  margin. 
With  respect  to  Korea,  all  bonds  may  be 
released  and  entries  by  Samyang  may  be 
liquidated  without  regard  to 
antidumping  duties. 

For  all  other  manufacturers/exporters 
from  Korea,  antidumping  duties  will  be 
assessed  on  all  unliquidated  entries  of 
PSF.  excluding  low-melt  PSF.  entered, 
or  withdrawn  from  warehouse,  for 
consumption  on  or  after  November  8, 

1999,  the  date  of  publication  of  the 
Department's  preliminary  determination 
in  the  Federal  Register  (64  FR  60776). 
For  all  other  manufacturers/exporters  in 
Taiwan  other  than  Nan  Ya  Plastics 
Corporation.  Ltd.,  antidumping  duties 
will  be  assessed  on  all  unliquidated 
entries  of  PSF.  excluding  low-melt  PSF, 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  March  30. 

2000.  the  date  of  publication  of  the 
Department's  final  determination  in  the 
Federal  Register  (64  FR  60771).  For  Nan 
Ya  Plastics  Corporation.  Ltd.. 
antidumping  duties  will  be  assessed  on 
all  unliquidated  entries  of  PSF  from 
Taiwan,  excluding  low-melt  PSF. 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  April  27, 
2000.  the  date  of  publication  of  the 
Department's  amended  final 
determinati(m  in  the  Federal  Register 
(65  FR  24678  ).  Furthermore,  we  will 
instruct  Customs  to  refund  all  cash 
deposits,  or  bonds  posted,  for  entries  of 
subject  merchandise  from  Korea 
imported  from  Samyang  Corporation 
and  for  entries  of  low-melt  PSF  from 
both  Taiwan  and  Korea. 

C3n  or  after  the  date  of  publication  of 
this  notice  in  the  Federal  Register. 

Customs  officers  must  require,  at  the 
same  time  as  importers  would  normally 
deposit  estimated  duties,  cash  deposits 
for  the  subject  merchandise  equal  to  the 


weighted-average  antidumping  duty 
margins  as  noted  below: 


Exporter/manufacturer 

Revised 
weighted- 
average 
margin  per- 
centage 

RepuMtc  of  Korea 

Samvana  Corooratton         

Excluded 

Sam  Young  Synthetics  Co  

Geum  Poong  Corporation  

All  Others 

791 
1410 
11  35 

Taiwan 

Far  Eastern  Corooration  

11  50 

Nan  Ya  Plastics  Corporation. 

Ltd      

All  Others 

379 
7.31 

This  notice  constitutes  the 
antidumping  duty  orders  with  respect  to 
PSF  from  Korea  and  Taiwan,  pursuant 
to  section  735(a)  of  the  Act.  Interested 
parties  may  contact  the  Central  Records 
Unit.  Room  B-099  of  the  Main 
Commerce  Building  for  copies  of  an 
updated  list  of  antidumping  duty  orders 
currently  in  effect. 

These  orders  are  published  in 
accordance  with  sections  736(a)  and  19 
CFR  351.211. 

Dated;  May  18.  2000 
Troy  H.  Cribb. 

Acting  Assistant  Secretan'  for  Import 
Administration 

(KR  Do(    00-13096  Filed  5-24-00;  8:45  am) 
BILUNG  CODE  3S10-OS-P 


DEPARTMErfT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology 

Announcing  a  Meeting  of  tlie 
Computer  System  Security  and  Privacy 
Advisory  Board 

AGENCY:  National  Institute  of  Standards 
and  Technology. 

ACTION:  Notice  of  meeting. 


fxooi  n 


■*  r»  o  /  Tl« . . . 


\M or 


o  r\nr\  /  K  T , 


Federal  Register / Vol.  65,  No.  102 /Thursday,  May  25,  2000 /Notices 


33809 


SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act.  5  U.S.C.  App., 
notice  is  hereby  given  that  the  Computer 
System  Security  and  Privacy  Advisory 
Board  (CSSPAB)  will  meet  Tuesday, 
June  13.  2000.  Wednesday,  June  14. 
2000,  and  Thursday,  June  15,  2000,  from 
9:00  a.m.  to  5:00  p.m.  The  Advisory 
Board  was  established  by  the  Computer 
Security  Act  of  1987  (Pub.  L.  100-235) 
to  advise  the  Secretary  of  Commerce 
and  the  Director  of  NIST  on  security  and 
privacy  issues  pertaining  to  federal 
computer  systems.  All  sessions  will  be 
open  to  the  public  Details  regarding  the 
Board's  activities  are  available  at  http:/ 
/csrc. nist.gov/csspab/. 
DATES:  The  meeting  will  be  held  on  June 
13-15,  2000,  from  9  a.m.  to  5  p.m. 
ADDRESSES:  The  meeting  will  take  place 
at  the  National  Institute  of  Standards 
and  Technology,  North  Caunpus,  820 
West  Diamond  Avenue,  Gaithersburg, 
MD  in  Lecture  Room  152. 

Agenda 

As  part  of  this  meeting,  a  "security 
metrics"  workshop  will  be  held  on  June 
13  and  14.  2000,  to  examine  the 
approaches  to  measuring  security.  The 
following  topics  will  be  explored: 
— Definitions  of  "metrics" 
— Measures  of  security  against  specific 

security  threats 
— Measures  of  overall  system  security 
— Qualitative  measures,  e.g.,  adherence 

to  "standards"  or  checklists  of 

practices 
— Live,  real-time  measures  of  security  in 

extended  networks 
— Use  of  statistically-sampled  data  in 

measurement  systems 
— Effective  communications  of  metrics, 

assurance  levels  and  risk  management 

tradeoffs  to  executives,  lawmakers, 

and  the  public  so  that  risks  and 

protections  are  properly  understood 

in  both  business  and  public  policy 

terms. 

The  first  day  of  this  workshop  will  be 
dedicated  to  presentations  from  the 
government,  the  private  sector,  and 
public  sector  organizations.  The  second 
day  will  consist  of  case  studies 
presented  by  a  government  panel  and  an 
industry  panel. 

The  last  day  of  the  meeting,  Thursday, 
June  15,  2000,  the  Board  will  review  the 
progress  of  the  workshop  and,  as 
appropriate,  plan  or  recommend  follow- 
on  activity.  The  Board  will  also  devote 
discussion  period  to  develop  the 
Board's  future  program  and  to  identify' 
key  issues. 

PubUc  Participation 

Th(B  Board  agenda  will  include  a 
period  of  time,  not  to  exceed  thirty 


minutes,  for  oral  comments  and 
questions  from  the  public.  Each  speaker 
will  be  limited  to  five  minutes. 
Members  of  the  public  who  are 
interested  in  speaking  are  asked  to 
contact  the  Board  Secretariat  at  the 
telephone  number  indicated  below.  In 
addition,  vkrritten  statements  are  invited 
and  may  be  submitted  to  the  Board.  It 
would  be  appreciated  if  35  copies  of 
written  material  were  available  for 
distribution  to  the  Board  and  attendees 
at  the  meeting  no  later  than  June  5 , 
2000.  Approximately  15  seats  will  be 
available  for  the  public  and  media. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Edward  Roback,  Board  Secretariat, 
Information  Technology  Laboratory, 
National  Institute  of  Standards  and 
Technology,  100  Bureau  Drive,  Stop 
8930.  Gaithersburg,  MD  20899-8930. 
telephone:  (301)  975-3696. 

Dated:  May  18.  2000. 
Jorge  Umitia, 

Acting  Director,  NIST. 

(FR  Doc.  00-13144  Filed  5-24-00:  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[1.0.  051900B] 

New  England  Fishery  Management 
Council;  Public  Meetings 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Notice  of  public  meetings. 

SUMMARY:  The  New  England  Fishery 
Management  Council  (Coimcil)  is 
scheduling  a  public  meeting  of  its  Social 
Sciences  Advisory  Committee  and  a 
number  of  joint  meetings  of  its 
Groimdfish  Oversight  Committee  and 
Groundfish  Advisory  Panel  in  June, 
2000.  Recommendations  from  the  these 
groups  will  be  brought  to  the  full 
Council  for  formal  consideration  and 
action,  if  appropriate. 
DATES:  See  SUPPLEMENTARY  INFORMATION 
for  specific  dates  and  times. 
ADDRESSES:  See  SUPPLEMENTARY 
INFORMATION  for  specific  locations. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
J.  Howard,  Executive  Director,  New 
England  Fishery  Management  Council; 
(978) 465-0492. 
SUPPLEMENTARY  INFORMATION: 

Meeting  Dates  and  Agendas 

June  8,  2000,  10:00  a.m.— Social 
Sciences  Advisory  Committee  Meeting 


Location:  Holiday  Inn.  One  Newbur\- 
Street  (Rt.  1  North)!  Peabody,  MA 
01960;  telephone:  (978)  535-^600. 

The  committee  will  discuss  the  social 
and  economic  issues  associated  with 
measures  proposed  for  Amendment  10 
to  the  Atlantic  Sea  Scallop  Fishery 
Management  Plan  (FMP).  The  proposed 
measures  include  a  rotational  area 
management  system  for  Atlantic  sea 
sccdlops  including  possible  access  to  the 
groundfish  closed  areas  on  Georges 
Bank  and  in  Southern  New  England, 
modifications  to  trawl  gear  to  require 
the  same  scallop  selectivity  as  dredge 
gear,  and  a  possible  increase  in  the 
seven-person  crew  limit.  The  conunittee 
also  will  discuss  the  organization  of 
workshops  for  improving  social  and 
economic  analyses.  Finally,  the 
committee  will  receive  an  update  on  the 
work  of  the  Council's  Capacity 
Committee. 

fune  13,  2000,  9:30  a.m.— Joint 
Groundfish  Committee  and  Advisor)' 
Panel  Meeting 

Location:  Howard  Johnson's  Motor 
Lodge,  Interstate  TraiFfic  Circle, 
Portsmouth,  NH  03801:  telephone:  (603) 
436-7600. 

The  committee  and  advisors  will 
conduct  a  joint  meeting  to  continue 
development  of  mant   ^ment  options  for 
Amendment  1 3  to  the  Northeast 
Multispecies  FMP.  They  also  will 
consider  options  for  developing  an  area 
management  system,  or  for  a  sector 
allocation  system.  Work  on  these 
options  will  continue  at  all  meetings  to 
be  held  in  June.  In  addition,  the 
committee  will  continue  to  develop 
changes  to  current  management 
measures  that  will  improve  the 
effectiveness  of  the  existing 
management  system.  The  goal  is  to 
develop  management  alternatives  for 
review  at  public  hearings  in  the  fall  of 
2000.  This  same  agenda  will  be 
followed  for  the  following  list  of  joint 
Groundfish  Committee  and  Advisory 
Panel  meetings. 

fune  20.  2000,  9:30  a.m.— Joint 
Groundfish  Committee  and  Advisor\' 
Panel  Meeting. 

Location:  Radisson  Hotel,  35 
Governor  Winthrop  Boulevard,  New 
London,  CT  06320;  telephone:  (860) 
443-7000. 

fune  27,  2000,  9:30  o.m.— Joint 
Groundfish  Committee  and  Advisory 
Panel  Meeting. 

Location:  Sneraton  Inn — Providence 
Airport.  1850  Post  Road.  Warwick.  RI 
02886;  telephone:  (401)  738-1000. 

Although  non-emergency  issues  not 
contained  in  this  agenda  may  come 
before  this  Coimcil  for  discussion,  those 
issues  may  not  be  the  subject  of  formal 
Council  action  during  this  meeting. 
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Council  action  will  be  restricted  to  those 
issues  speciflcally  listed  in  this  notice 
and  any  issues  arising  after  publication 
of  this  notice  that  require  emergency 
action  under  section  305(c)  of  the 
Magnuson-Stevens  Act,  provided  the 
public  has  been  notified  of  the  Council's 
intent  to  take  Anal  action  to  address  the 
emergency. 

Special  Acconunodatioiu 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  Paul 
J.  Howard  (see  ADDRESSES)  at  least  5 
days  prior  to  the  meeting  dates. 

Dated:  May  22.  2000 
Richard  W.  Surdi, 

Acting  Director,  Office  of  Sustainable 
Fisheries.  National  Manne  Fisbenes  Service 
[FR  Doc.  00-13186  Filed  S-24-00,  8:45  ami 
BILUNG  COM  3610-2»-r 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[OMB  Control  No.  9000-0149] 

Submission  for  OMB  Rsvlsw; 
Commsnt  Rsqusst  Enttttsd 
Subcontract  Conssnt 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA) 

ACTIOM:  Notice  of  request  for  public 
comments  regardinj^  an  extension  to  an 
existing  OMB  clearance  (9000-0149). 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  199.5  (44 
use.  Chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB|  a 
request  to  review  and  approve  an 
extension  of  a  currently  approved 
information  collec:tii)n  requirement 
concerning  Subcontract  (Consent  A 
request  for  public  comment.s  was 
published  at  65  FR  14950  on  March  20. 
2000.  No  comments  were  received 

Public  comments  are  particul.irlv 
invited  on:  Whether  this  collection  of 
information  is  necessary  for  the  proper 
performance  of  functions  of  the  FAR, 
and  whether  it  will  have  practical 
utility:  whether  our  estimate  of  the 
public  burden  of  this  collection  of 
information  is  accurate,  and  based  on 
valid  assumptions  and  methodology; 


ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  ways  in  which  we  can 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  through  the  use  of  appropriate 
technological  collection  techniques  or 
other  forms  of  information  technology. 

DATES:  Comments  may  be  submitted  on 
or  before  June  26.  2000. 

ADDRESSES:  Comments  including 
suggestions  for  reducing  this  burden, 
should  be  submitted  to:  FAR  Desk 
Officer,  OMB,  Room  10102.  NEOB, 
Washington,  DC  20503,  and  a  copy  to 
the  General  Services  Administration, 
FAR  Secretariat  (MVRS),  Room  4035. 
1800  F  Street.  NW,  Washington.  DC 
20405. 

FOR  FURTHER  INFORMATION  COffTACT: 

Linda  Klein,  Office  of  Federal 
Acquisition  Policy  Division,  GSA  (202) 
501-3775. 

SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

The  objective  to  consent  to 
subcontract,  as  discussed  in  FAR  Part 
44,  is  to  evaluate  the  efficiency  and 
effectiveness  with  which  the  contractor 
spends  Government  funds,  and 
complies  with  Government  policy  when 
subcontracting.  The  consent  package 
provides  the  administrative  contracting 
officer  a  basis  for  granting,  or 
withholding  consent  to  subcontract 

B.  Annual  Reporting  Burden 

Number  of  Respondents:  4,252 

Responses  Per  Respondent:  3.61 

Total  Responses   15,349. 

Average  Burden  Hours  Per  Response: 
87 

Total  Burden  Hours  13,353 

Obtaining  Copies  of  Proposals 
Requester  mav  obtain  a  copy  of  the 
proposal  from  the  Cieneral  Services 
Administration,  FAR  Secretariat 
(MVRS).  Room  4035.  1800  F  Street,  NW. 
Washington,  DC  20405,  telephone  (202) 
208-7312   Please  cite  OMB  Control  No. 
9000-0149.  Subc:ontract  Consent,  in  all 
correspondence. 

DhL-cI   M,n  12.  2000 
Edward  C.  Loeb. 

Director.  Federal  Acquisition  Policy  Division 
IKK  Dm    00^  1  U4')  FilH.i  S   24-00,  H  4t  ami 
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DEPARTMENT  OF  DEFENSE 
GENERAL  SERVICES 
ADMINISTRATION 
NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[OMB  Control  No.  900(MXM7] 

Submission  for  OMB  Revisw; 
Comment  Rsqusst  Entltisd  Summary 
Subcontract  Rsport 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  Nationcd  Aeronautics  and  Space 
Administration  (NASA). 

ACTION:  Notice  of  request  for  public 
comments  regarding  an  extension  of  an 
existing  OMB  clearance. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
use.  Chapter  35).  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  a 
request  to  review  and  approve  an 
extension  of  a  currently  approved 
information  collection  requirement 
concerning  Summary  Subcontract 
Report.  A  request  for  public  comments 
was  published  at  65  FT?  14951.  on 
March  20,  2000.  No  comments  were 
received. 

Public  comments  are  particularly 
invited  on:  Whether  this  collection  of 
information  is  necessary  for  the  proper 
performance  of  functions  of  the  FAR. 
and  whether  it  will  have  practical 
utility;  whether  our  estimate  of  the 
public  burden  of  this  collection  of 
information  is  accurate,  and  based  on 
valid  assumptions  and  methodology; 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  ways  in  which  we  can 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  through  the  use  of  appropriate 
technological  collection  techniques  or 
other  forms  of  information  technology. 

DATES:  Comments  may  be  submitted  on 
or  before  June  26,  2000. 

ADDRESSES:  Comments  including 
suggestions  for  reducing  this  burden, 
should  be  submitted  to:  FAR  Desk 
Officer,  OMB,  Room  10102,  NEOB, 
Washington,  DC  20503,  and  a  copy  to 
the  General  Services  Administration, 
FAR  Secretariat  (MVRS),  Room  4035, 
1800  F  Street.  NW.  Washington.  DC 
20405 

FOR  FURTHER  INFORMATION  CONTACT: 

Victoria  Moss,  Office  of  Federal 
Acquisition  Policy  Division,  GSA  (202) 
501-4764. 

SUPPLEMENTARY  INFORMATION: 
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A.  Purpose 

In  accordance  with  the  Small 
Business  Act  (15  U.S.C.  631,  et  seq.]. 
contractors  receiving  a  contract  for  more 
than  $10,000  agree  to  have  small  and 
small  disadvantaged  business  concerns 
participate  in  the  performance  of  the 
contract  as  far  as  practicable. 
Contractors  receiving  a  contract  or  a 
modification  to  a  contract  expected  to 
exceed  $500,000  ($1  million  for 
construction)  must  submit  a 
subcontracting  plan  that  provides 
maximum  practicable  opportunities  for 
small  and  small  disadvantaged  business 
concerns.  Specific  elements  required  to 
be  included  in  the  plan  are  specified  in 
section  8(d)  of  the  Small  Business  Act 
and  are  implemented  in  FAR  19.7. 

B.  Annual  Reporting  Burden 

Number  of  Respondents:  4,253. 

Responses  Per  Respondent:  1.66. 

Total  Responses:  7,098. 

Average  Burden  Hours  Per  Response: 
12.90. 

Total  Burden  Hours:  90,854. 

Obtaining  Copies  of  Justifications: 
Requester  may  obtain  a  copy  of  the 
proposal  from  the  General  Services 
Administration.  FAR  Secretariat 
(MVRS).  Room  4035,  1800  F  Street,  NW, 
Washington,  DC  20405,  telephone  (202) 
208-7312.  Please  cite  OMB  Control  No. 
9000-0007,  Summary  Subcontract 
Report,  in  all  correspondence. 

Dated:  May  22.  2000 
Edward  C.  Loeb. 

Director.  Federal  Acquisition  Policy  Division. 
|FR  Doc.  00-13146  Filed  5-24-00;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EROO-2383-000] 

Callfomla  Independent  System 
Operator  Corporation;  Notice  of  Filing 

May  19.  2000. 

Take  notice  that  on  May  3,  2000,  the 
California  Independent  System  Operator 
Corporation  (ISO),  tendered  for  filing  an 
correction  regarding  a  proposed 
amendment  (Amendment  No.  29).  to  the 
ISO  Tariff,  which  had  been  filed  in  the 
above-referenced  docket  on  May  2. 
2000.  The  correction  provided  tariff 
sheets  containing  Tariff  sections  that 
were  "rolled  over"  to  subsequent  pages 
of  the  Tariff,  as  a  result  of  changes  and 
additions  made  in  the  Amendment  No. 
29  filing,  and  corrected  an  error  in  the 
section  numbering  on  a  certain  Tariff 


sheet  that  was  included  in  the 
Amendment  No.  29  filing. 

The  ISO  states  that  this  filing  has  been 
served  upon  the  Public  Utilities 
Commission  of  California,  the  California 
Energy  Commission,  the  California 
Electricity  Oversight  Board,  and  all 
parties  with  effective  Scheduling 
Coordinator  Service  Agreements  under 
the  ISO  tariff. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426,  in 
accordance  with  Rules  211  and  214  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  and  protests 
should  be  filed  on  or  before  May  30, 
2000.  Protests  will  be  considered  by  the 
Commission  to  determine  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the 
Internet  at  http://wrww.ferc.fed.us/ 
online/rims.htm  (call  202-208-2222  for 
assistance). 

Linwood  A.  Watson,  Jr., 

Acting  Secretary- 

[FR  Doc.  00-13114  Filed  5-24-00:  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CPOO-51-001] 

East  Tennessee  Natural  Gas  Company; 
Notice  of  Amendment 

May  19,  2000. 

fake  notice  that  on  May  10.  2000, 
East  Teimessee  Natural  Gas  Company 
(East  Tennessee).  1001  Louisiana, 
Houston,  Texas  77002.  filed  with  the 
Commission  in  Docket  NO.  CPOO-51- 
001  an  amendment  to  the  pending 
application  filed  on  December  17. 1999, 
in  Docket  No.  CPOO-51-000,  pursuant  to 
Section  7(c)  of  the  Natural  Gas  Act 
(NGA),  to  reflect  change  in  the  locations 
of  meter  stations,  main  line  valves,  and 
manifolds  for  which  certificate 
authorization  is  sought,  all  as  more  fully 
set  forth  in  the  amendment  which  is 
open  to  the  public  for  inspection. 

By  die  pending  application  in  Docket 
No.  CPOO-51-000,  East  Tennessee 
proposes  to  construct,  install,  and 
operate:  (1)  15.16  miles  of  12-inch 


diameter  pipeline  looping  in 
Washington,  Smyth,  and  Wi.'the 
Counties,  Virginia;  (2)  three  meter 
stations  in  McGinn,  Greene,  and  Roane 
Counties,  Tennessee,  and  a  modficiation 
to  an  existing  meter  station  in  Morgan 
County,  Termessee;  (3)  approximately 
0.62  miles  of  22-inch  diameter 
replacement  pipe  on  East  Termessee's 
3100  Line  in  Smith  and  Overton 
Counties,  Tennessee.  Finally,  East 
Tennessee's  3100  Line:  and  (4) 
approximately  450  feet  of  10-inch  and 
12-inch  diameter  replacement  pipeline, 
in  addition  to  two  mainline  veilves  on 
East  Tennessee's  3200  Line  at  the 
Termessee  River  Crossing.  Additionally. 
East  Tennessee  seeks  certain  other 
authorizations,  including  authorization 
to  up  rate  four  compressor  units  located 
at  Station  3101  in  Robertson  County, 
Tennessee,  and  Station  3210  in  Marion 
County,  Tennessee,  and  authorization  to 
hydrostatically  test  to  increase  the 
Maximimi  Allowable  Operating 
Pressure  (MAOP)  of  26.42  miles  of  pipe 
on  East  Termessee  requests  that  the 
Commission  authorize  the  abandonment 
of  approximately  0.62  miles  of  pipe 
being  replaced  align  East  Tennessee's 
3100  Line  plus  250  feet  of  pipe,  two 
mainline  valve  assemblies  and 
miscellaneous  fittings  and 
appurtenances  being  replaced  along  the 
3200  Line  by  the  above-referenced 
replacement  pipe.  East  Tennessee 
submits  that  these  activities  are 
necessary  to  provide  additional  firm 
transportation  service  to  eight  customers 
on  the  part  of  East  Tennessee's  pipeline 
system  located  in  eastern  Termessee  and 
southwestern  Virginia  (Rocky  Top 
Expansion  Project). 

In  the  subject  amendment.  East 
Tennessee  seeks  to  modify  its  original 
request  for  certificate  authority  by 
requesting  authorization  to,  itner  alia, 
change  the  locations  of  the  proposed 
Lenior  City  and  Etowah  meter  stations. 
East  Tennessee  now  proposes  to 
construct,  install,  and  operate  the  Lenior 
City  meter  station  at  Mile  Post  3.99, 
instead  of  at  Mile  Post  4.35  south  of 
Main  Line  Valve  3112-1  as  originally 
proposed,  on  its  3100  Line  in  Roane 
County,  Tennessee.  East  Tennessee  also 
proposes  to  construct,  install,  and 
operate  the  Etowah  meter  station  at  mile 
Post  3.59  south  of  Main  Line  Valve 
3217-1  as  originally  proposed,  but  on 
the  other  side  of  the  road,  on  its  3200 
Line  in  McMinn  Coimty,  Tennessee. 

East  Tennessee  also  proposes  to 
modify  its  original  proposal  with 
various  changes  in  work  space 
requirements  and  construction  rights-of- 
way  to  meet  the  Commission's  template. 
East  Termessee's  other  proposed 
modifications  include  tiie  following: 
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(1)  Additional  tomporav  work  .spaces 
at  Mainline  Valve  Se(  tinn  .J.nJ, 
Virginia,  and  Mainline  Valve  ,Sef:tii)n 
;n()5,  Tenne.s.see, 

(2)  Seven  new  hvdrostatii:  testing 
manifold  location  in  the  vicinitv  of 
Mainline  VaJv**  .Section  3105. 
Tennessee,  and  six  new  hydrostatic 
testing  manifold  l()c:ations  in  the 
vicinity  of  Mainline  Valve  Sectitm  3107, 
Tennessee: 

(3)  Four  new  main  line  valves, 
replacement  of  main  line  valves,  and 
one  new  relief  valve  in  the  vicinity  of 
Mainline  Valve  Section  3105, 
Tennessee; 

(4)  One  new  relief  valve  in  vicinity  "f 
Mainline  Valve  Section  3107, 
Tennessee; 

(5)  New  access  road  in  vicinity  of 
Mainline  Valve  Section  3313,  Virginia; 

(6)  P'ive  temporary  access  roads  in 
vicinity  of  Mainline  Valve  Section  3105. 
Tennessee,  and  four  temporary  access 
roads  in  vicinity  of  Mainline  Valve 
Section  3107,  Virginia — eight  of  these 
temporary  access  roads  would  be 
constructed  within  existing  permanent 
rights-of-way: 

(7)  One  temporary  access  road  in 
vicinity  of  Tennessee  River  CTossing. 
Mainline  valve  Section  3213-1  Al /I  A2. 
TennessetJ — this  temporary'  access  road 
would  be  construc:ted  within  an  existing 
permanent  right-of-way  and  existing 
road. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  r»)ferenc:e  to  said 
application  should  on  or  before  |une  9, 
2000,  file  with  the  Federal  Energv 
Regulatory  Commission,  888  First 
Street,  NE.  Washington.  DC  2042H.  a 
motion  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rult-s  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.21  1) 
and  the  Regulations  uniler  the  NCA  ( 18 
f:FR  157.10)  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  be<:ome  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules 

Any  questions  regarding  the 
application  should  be  directed  to  Susan 
T.  Halbach,  .Senior  Counsel.  P.O.  Box 
2511,  Houston.  Texas  77252.  phone 
number  (713)  420-5751 

A  person  obtaining  intervenor  status 
will  be  place  on  the  service  list 
maintained  by  the  .Secretary  of  the 
C;ommissi(m  and  will  rec:eive  copies  of 
all  documents  issued  by  the 
Commission,  filed  by  the  applic:anf.  or 
filed  by  all  other  intervenors.  An 


intervenor  can  file  for  rehearing  of  any 
C()mmissif)n  order  and  can  petition  for 
court  review  nf  any  sui:h  order 
However,  an  intervenor  must  serve 
copies  of  comments  or  any  other  filing 
it  makes  with  the  (Commission  to  every 
other  intervenor  in  the  proceeding,  as 
well  as  filing  an  original  and  14  copies 
with  the  Commission.  A  person  does 
not  have  to  intervene,  however,  in  order 
to  have  comments  considered.  A  person, 
instead,  may  submit  two  copies  of  such 
comments  to  the  Secretary'  of  the 
(Commission.  Commenters  will  be 
placed  on  the  Commissions 
envircjnmental  mailing  list,  will  receive 
copies  of  environmental  documents, 
and  will  be  able  to  participate  in 
met;tings  associated  with  the 
Commission's  environmental  review 
process  Ciommenters  will  not  be 
required  to  serve  copies  of  filed 
document  son  all  other  parties 
However,  commenters  will  not  receive 
copies  of  all  documents  filed  by  other 
parties  or  issued  by  the  Commission, 
and  will  not  have  the  right  to  seek 
rehearing  or  appeal  the  Commission's 
final  order  to  a  Federal  court. 

Take  further  notice  that,  pursuant  to 
th(!  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  NGA  and  the 
Commission's  Rules  of  Practice  and 
Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commissiim  on  its  own  review  of 
the  matter  finds  that  the  proposal  is 
required  by  the  public  convenience  and 
net:essify.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commissi(m  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  (if  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  East  Tennessee  to 
appear  or  be  rt'presented  at  the  hearing 

Linwood  A.  Wat.son.  |r.. 

•Ai  tiiin  Sri  rt-tiin 

IKK  I).)(    0O-13I0.5  Fil(!(l  i-J4-()():  H  4.S  ,iinl 
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DEPARTMENT  OF  ENERGY 

Pectoral  Energy  Regulatory 
Commission 

[Dockat  No.  OAOO-4-002] 

Indianapolis  Power  &  Light  Company; 
Notice  of  Filing 

May  V>.  2000 

Take  notice  that  on  May  1,  2000, 
Indianapolis  Power  &  Light  Company 
(Indianapolis)  submitted  revised 
standards  of  conduct  in  response  to  the 
Commission's  February  24.  2000  Order  ' 

Indianapolis  states  that  it  served 
copies  of  the  filing  to  all  parties  on  the 
service  list,  to  the  Indiana  Utility 
Regulatory'  Commissfon  and  others  on 
the  official  service  list  in  this 
proceeding. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street.  NE.  Washington.  DC  20426. 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  or  protests 
must  be  filed  on  or  before  June  5.  2000. 
Protests  will  be  considered  by  the 
Commission  to  determine  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene  Copies  of  Indianapolis's  filing 
are  on  file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the 
Internet  at  http://www.fpn\fed.u<i/ 
onhne/rimshtm  (call  202-208-2222  for 
assistance). 

Linwood  A.  Watson,  )r.. 

Acting  Sri  Ti'tan 

|FK  !)<)(    00-i:n07  Filed  5-24-00;  8:45  am] 

BILUNG  COOC  671 7-01 -M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclcet  No.  RPOO-286-000] 

Koch  Gateway  Pipeline  Company; 
Notice  of  Proposed  Changes  to  FERC 
Gas  Tariff 

.May  m.  :iOOO 

Take  notice  that  on  May  16,  2000. 
Koch  Gateway  Pipeline  Company 
(Kocn)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  the  following  tariff 
sheets,  to  become  effective  June  15. 
2000: 


'  WKKKC.  1hl.l74  UlKX)) 
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Fifth  Rrvisrd  Wilumr  ,Vo    J 

.St'\enth  Re\  iseil  Sheet  No.  2 
Fnurlh  Revised  Sheet  Nu.  103 
1  ourth  Revised  Sheet  No.  .305 
First  Revised  Sheet  No.  606 
Fourth  Revised  Sheet  No.  719 
•Second  Revised  Sheet  No    1004 
Fourth  Revised  Sheet  No.  1410 
Sixth  Revised  Sheet  No.  1414 
Second  Revised  Sheet  No.  1502 
Third  Revised  Sheet  No.  1703 
Seventh  Revised  Sheet  No.  1808 
Fourth  Revised  Sheet  No   1900 
Sei  ond  Revised  Sheet  No.  2002 
Second  Revised  Sheet  No   2003 
First  Revised  Siitet  No,  2010 
Ninth  Revised  Sheet  No   2700 
Fourth  Revised  Sheet  No.  2703 
Fifth  Revised  Sheet  No.  3702 
First  Revised  Sheet  No.  3900 
Fourth  Revised  Sheet  No.  5000 
Tenth  Revised  Sheet  No.  5200 

Koch  states  that  it  has  revised  the 
above  tariff  sheets  to  reflect  minor 
housekeeping  changes  for  clarification 
of  Koch's  FERC  Gas  Tariff. 

Koch  states  that  copies  of  this  filing 
have  been  served  upon  Koch's 
customers,  state  commissions  and  other 
interested  parties. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE.  Washington.  DC 
21)426.  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims. htm  (call  202-208-2222  for 
assistance). 

Linwood  A.  Watson.  Jr.. 

Acting  Srcrrtan  . 

IIR  Uo(  ,  0()-i:il  13  Filed  .5-24-00;  8:45  ami 

BILUNG  CODE  671 7-01 -M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclcet  Nos.  RPg7-1 4-006] 

Midwestern  Gas  Transmission 
Company;  Notice  of  Negotiated  Rate 
Filing 

May  19.  2000. 

Take  notice  that  on  May  15.  2000. 
Midwestern  Gas  Transmission  Company 
(Midwestern),  tendered  for  filing  certain 
Negotiated  Rate  Arrangements. 
Midwestern  requests  that  the 
Commission  approve  the  Negotiated 
Rate  Arrangements  effective  November 
1. 2000. 

Midwestern  states  that  the  filed 
Negotiated  Rate  Arrangements  reflect 
negotiated  rates  between  Midwestern 
and  Nicor  Gas  (Nicor)  for  transportation 
under  Rate  Schedule  FT-A  beginning 
November  1.  2000. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory-  Commission. 
888  First  Street.  N.E..  Washington.  D.C. 
20426.  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims. htm  (call  202-208-2222  for 
assistance). 

Linwood  A.  Watson.  Jr., 

Ai  tmg  Srcrrtarw 

|FR  Doi  .  00-131 12  Filed  5-24-00:  8:45  ami 

BILUNG  CODE  671 7-01 -M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  1962-000] 

Pacific  Gas  &  Electric  Company; 
Notice  of  Meeting 

May  19,  2000. 

Take  notice  that  there  will  be  a  full 
group  meeting  of  the  Rock  Creek-Cresta 
Relicensing  Collaborative  on  Monday. 


June  5.  2000.  from  9  a.m.  to  4  p.m.  at 
the  PG&E  offices.  2740  Gateway  Oaks 
Drive,  in  Sacramento.  California.  Mark 
Robinson  of  the  Commission's  Office  of 
Energy  Projects  has  been  invited  to 
participate  by  phone  for  a  brief  update 
of  the  settlement  status.  Expected 
participants  need  to  give  their  names  to 
William  Zemke  (PG&E)  at  (415)  973- 
1646  so  that  they  can  get  through 
security. 

For  further  information,  please 
contact  EUzabeth  Molloy  at  (202)  208- 
0771. 

Linwood  A.  Watson.  Jr., 

Acting  Secrptan . 

IFR  Doc.  00-13108  Filed  ,5-24-00:  8:45  am] 

BILUNG  CODE  671 7-01 -M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ELOO-77-000] 

Si(yGen  Energy  LLC  v.  Southern 
Company  Services,  Inc.;  Notice  of 
Complaint 

Mav  19,  2000. 

Take  notice  that  on  May  18.  2000. 
SkyGen  Energy  LLC  (Complainant)  filed 
with  the  Federal  Energy  Regulatory 
Commission  a  complaint  against 
Southern  Company  Services,  Inc..  as 
agent  for  Alabama  Power  Company. 
Georgia  Power  Company.  Gulf  Power 
Company.  Mississippi  Power  Company, 
and  Savannah  Electric  and  Power 
Company  (Respondent)  pursuant  to 
Rule  206  of  the  Commission's  Rules  of 
Practice  and  Procedure.  18  CFR  385.206. 
According  to  the  Complaint. 
Respondent  wrongfully  denied  a  request 
made  by  SkyGen  Energy  Marketing.  LLC 
on  behalf  of  SkyGen  and  Santa  Rosa 
Energy  LLC  (Santa  Rosa  Energy)  under 
its  Open  Access  Transmission  Tariff 
(OATT)  because  that  denial  is  based 
upon  repudiation  of  the  executed 
interconnection  agreement  between  the 
Complainant  and  Respondent.  The 
Complainant  alleges  that  Respondent  is 
denying  Complainant  interconnection 
service  (the  ability  to  access  its 
electrical  system)  and  its  request  for 
transmission  ser\'ice. 

According  to  the  Complainant. 
Respondent  has  planned  the  addition  of 
its  own  generation  to  the  Southwest 
Quadrant  of  its  system  while  ignoring 
the  addition  of  Complainant's  Facility  to 
the  system  already  accomplished  by  the 
executed  interconnection  agreement. 
Now.  on  the  basis  that  the  Respondent 
cannot  honor  the  Complainant's 
interconnection  agreement  by  adding  its 
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Facility  to  the  Southwest  Quadrant. 
Respondent  has  denied  Complainant's 
request  for  firm  transmission  service 

Complainant  also  asserts  that 
Respondent  has  failed  to  consider 
reassignment  of  transmission  capacity 
reserved  for  native  load  use  but  not 
currently  needed  or  used,  operating 
restrictions  and/or  special  protection 
systems,  or  redispatch  to  accommodate 
Complainant's  request  for  firm 
transmission  service.  According  to  the 
Complaint,  Respondent  has  refused  to 
expeditiously  use  a  Power  System 
Stabilizer  solution  it  has  used  in  order 
to  accommodate  its  own  generation,  and 
which  has  been  demt)nstrated  to  be  a 
means  that  can  accommodate 
Respondent's  request  for  firm 
transmission  service. 

Questions  concerning  the  Complaint 
may  be  directed  to  counsel  for 
Complainant,  Robert  L.  Daileader,  |r  . 
Nixon  Peabody  LLP,  Suite  700,  One 
Thomas  Circle,  NW,  Washmgton,  DC; 
20005,  Phone  20:J/4.'J7-,"i318,  Fax  202/ 
457-535,5,  e-mail 
rdaileader®nixonpeabodv.com. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practic:e 
and  Procedure  (18CFR  385  211  and 
385.214)  All  such  motions  or  protests 
mu.st  be  filed  on  or  before  May  31,  2000. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  servo  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room.  This  filing  may 
also  be  viewed  on  the  Internet  at 
httpVwww. fere. fed. us/online/rims  htm 
{call  202-208-2222)  for  assistance 
Answers  to  the  complaint  shall  also  be 
due  on  or  before  May  31 ,  2000. 

Linwood  A.  Watson,  |r., 

.■\<  tirifi  .sV( Tf  forv' 

(FR  Uoc.  00-1 J106  Kil.il   1    J4  00.  H  45  diul 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlsaion 

[Dockat  Nos.  RP96-31 2-028] 

Tennessee  Gas  Pipeline  Company; 
Notice  of  Negotiated  Rate  RHng 

Mav  14,  2000 

Take  notice  that  on  May  15,  2000, 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  tendered  for  filing  certain 
Negotiated  Rate  Arrangement 
Tennessee  requests  that  the  Commission 
approve  the  Negotiated  Rate 
Arrangement  effective  November  1 . 
2000 

Tennessee  states  that  the  filed 
Negotiated  Rate  Arrangement  reflects 
negotiated  rates  between  Tennessee  and 
Nicor  Gas  ("Nicor")  for  transportation 
under  Rate  Schedule  FT-A  beginning 
November  1,  2000. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  DC. 
20426.  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commissions  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room  This  filing  may  be  viewed  on  the 
web  at  http://www  fere. fed. us/online/ 
rims. htm  (call  202-208-2222  for 
assistance). 

Linwood  A.  Watson,  |r., 

Artiri);;  Sfcretarv 

[KR  Do(    00-1,1111  Filed  5-24-00,  8:45  am] 

BILLING  C006  6717-01^ 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Dam  Remediation  Worit  and 
Soliciting  Comments,  Motions  To 
intervene,  and  Protests 

M.IV  I'l    20(10 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  (k)mmission  and  is  available 
for  public  inspection: 


a.  Application  Type:  Request  to 
deviate  from  the  target  minimum  flow 
required  by  article  39  below  Blue  Lake 
and  Rucker  Lake  during  necessary  dam 
remediation. 

b.  Project  No.  2310-106. 

c  Date  Filed:  May  9,  2000. 

d.  Applicant:  Pacific  Gas  and  Electric 
Company. 

e.  Name  of  Project:  Drum-Spaulding 
Project. 

f.  Location:  The  project  is  located  on 
the  South  Yuba  and  Bear  Rivers  in 
Nevada  County  and  Placer  County, 
California 

g.  Filed  Pursuant  to:  Section  12.39  of 
the  Commission's  Regulations. 

h.  Applicant  Contact:  Mr  Richard 
Doble,  Pacific  Gas  and  Electric 
Company  (PG&E),  Mail  Code  NllC,  P.O. 
Box  770000,  San  Francisco,  CA  94177 

i  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to  Diana 
Shaimon  at  202-208-7774,  or  e-mail 
address  diana.shannon@ferc.fed. us 

j.  Deadline  for  filing  comments  and  or 
motions:  June  14,  2000. 

All  documents  (original  and  eight 
copies)  should  be  filed  with  Mr.  David 
P.  Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE,  Washington,  DC  20426. 

Please  reference  the  following 
number,  P-2310-106,  on  any  comments 
or  motions  filed. 

k.  Description  of  Proposal: 
Remediation  of  the  existing  dam  at  Blue 
Lake  is  necessary  to  improve  the 
stability  of  the  downstream  slope.  The 
work  is  required  under  Part  12  of  the 
Commission's  regulations.  A  drawdown 
of  Blue  Lake  and  a  deviation  from  the 
target  minimum  flow,  required  by 
article  39,  is  necessary  at  Blue  and 
Rucker  Lakes  (downstream  of  Blue 
Lake).  Flow  will  be  maintained  at  or 
above  the  allowable  minimum 
stipulated  in  article  39.  The  work  will 
be  performed  from  July-October  2000. 
Refill  of  the  lake  will  begin  after 
completion  of  the  work  and  may  take  up 
to  three  years  due  to  the  lake's  small 
drainage  area.  The  licensee  has 
consulted  with  the  FWS,  CDFG,  FS,  and 
the  Regional  Water  Quality  Control 
Board  regardmg  the  necessary 
remediation. 

1.  Locations  of  the  Application:  A 
copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
888  First  Street.  NE,  Room  2A, 
Washington.  DC  20426.  or  call  202-208- 
1371.  The  application  may  be  viewed 
on-line  at  hnp:w\*-w.ferc.fed. us/online/ 
nms.htm  (call  202-208-2222  for 
assistance).  A  copy  is  also  available  for 
inspection  and  reproduction  at  the 
address  in  item  h  above. 
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m.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

Comments,  Protests,  or  Motions  to 
hitervene — Anyone  submit  conmients,  a 
protest,  or  a  motion  to  intervene  in 
accordance  with  the  requirements  of 
Rules  of  Practice  and  Procedure,  18  CFR 
385.210.  .211,  .214.  In  determining  the 
appropriate  action  to  take,  the 
Commission  will  consider  all  protests  or 
other  comments  filed,  but  only  those 
who  file  a  motion  to  intervene  in 
accordance  with  the  Commission's 
Rules  may  become  a  party  to  the 
proceeding.  Any  comments,  protests,  or 
motions  to  intervene  must  be  received 
on  or  before  the  specified  comment  date 
for  the  particular  application. 

Filing  and  Service  of  Responsive 
Documents — Any  filing  must  bear  in  all 
capital  letters  the  title  "COMMENTS", 
•RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS",  "PROTEST",  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Conunission,  888 
First  Street,  NE,  Washington,  DC  20426. 
A  copy  of  any  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the 
particular  application. 

Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  frtim  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

Linwood  A.  Wataon,  )r., 

Acting  Secretary. 

[FR  Doc.  00-13109  Filed  5-24-00:  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  for  Transfers  of 
Licenses  and  Soliciting  Comments, 
lyiottons  To  intervene,  and  Protests 

May  19,  2000. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 


with  the  Commission  and  is  available 
for  public  inspection: 

a.  Application  Type:  Transfers  of 
Licenses. 

b.  Project  Nos:  2343-041,  2516-018, 
and  2517-004. 

c.  Date  Filed:  May  5,  2000. 

d.  Applicants:  Potomac  Edison 
Company,  PE  Transferring  Agent,  L.L.C. 
(to  be  formed),  PE  Genco  (to  be  formed), 
and  Allegheny  Energy  Supply 
Company,  L.L.C. 

e.  Names  and  Locations  of  Projects: 
The  Millville  Project  is  on  the 
Shenandoah  River  in  Jefferson  County, 
West  Virginia  and  the  Dam  No.  4  and 
Dam  No.  95.  Hydro  Stations  are  on  the 
Potomac  River  in  Berkeley  County,  West 
Virginia.  The  projects  do  not  occupy 
federal  or  trihal  lands. 

f.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

g.  Applicant  Contacts:  Mr.  David  C. 
Benson,  Allegheny  Energy  Supply,  RR 
12,  Box  1000,  Roseytown  Road, 
Greensburg,  PA  15601,  (724)  853-3790, 
and  Mr.  John  A.  Whittaker,  IV,  Winston 
&  Strawn,  1400  L  Street,  NW, 
Washington,  DC  20005,  (202)  371-5766. 

h.  FERC  Contact:  Any  questions  on 
this  notice  should  be  adcfressed  to  James 
Hunter  at  (202)  219-2839. 

i.  Deadline  for  filing  comments  and  or 
motions:  )une  14,  2000. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE,  Washington  DC  20426. 

Please  include  the  noted  project 
numbers  on  any  comments  or  motions 
filed. 

j.  Description  of  Proposal:  Applicants 
propose  transfers  of  the  licenses  for 
these  three  projects  from  Potomac 
Edison  Company  to  PE  Transferring 
Agency,  L.L.C,  a  soon-to-be-formed 
wholly-owned  subsidiary  of  Potomac 
Edison;  then  to  a  yet-to-be-formed-and- 
named  affiliate  of  Potomac  Edison, 
referred  to  as  PE  Genco;  and  finally  to 
Allegheny  Energy  Supply  Company, 
L.L.C.  Transfer  is  being  sought  as  part  of 
an  intra-corporate  reorganization  of 
Potomac  Edison's  parent  company, 
Allegheny  Energy,  Inc. 

The  transfer  application  was  filed 
within  five  years  of  the  expiration  of  the 
licenses  for  Project  Nos.  2516  and  2517. 
In  Hydroelectric  Relicensing 
Regulations  Under  the  Federal  Power 
Act  (54  Fed.  Reg.  23,756;  FERC  Stat,  and 
Regs.,  Regs.  Preambles  1986-1990 
30,854  at  p.  31,437),  the  Commission 
declined  to  forbid  all  license  transfers 
during  the  last  five  years  of  an  existing 
license,  and  instead  indicated  that  it 
would  scrutinize  all  such  transfer 


requests  to  determine  if  the  treuisfer's 
primary  piupose  was  to  give  the 
transferee  an  advantage  in  relicensing 
(id.  at  p.  31,438  n.  318). 

k.  Locations  of  the  application:  A 
copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Conunission's  Public  Reference  Room, 
located  at  888  First  Street,  NE,  Room 
2A,  Washington,  DC  20426,  or  by  calHng 
(202)  208-1371.  The  application  may  be 
viewed  on  the  web  at  wvvrw.ferc.fed.us/ 
online/rims.htm  (Call  (202)  208-2222 
for  assistance).  A  copy  is  also  available 
for  inspection  and  reproduction  at  the 
addresses  in  item  g  above. 

1.  Individuals  desiring  to  be  included 
on  the  Commission 's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary  of 
the  Commission. 

Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
conunents,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  tide  "Comments", 
"Recommendations  for  Terms  and 
Conditions",  "Protest",  or  "Motion  to 
Intervene"  as  applicable,  and  the  Project 
Number  of  the  particular  application  to 
which  the  filing  refers.  Any  of  the 
above-named  documents  must  be  filed 
by  providing  the  original  and  the 
number  of  copies  provided  by  the 
Commission's  regulations  to:  The 
Secretary,  Federal  Energy  RegiUatory 
Commission,  888  Ffrst  Street,  NE, 
Washington,  DC  20426.  A  copy  of  any 
motion  to  intervene  must  also  be  served 
upon  each  representative  of  the 
Applicant  specified  in  the  particular 
application. 

Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
conunents  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
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agency's  commtJnts  must  also  be  sent  to 
the  Apphcant's  representatives. 

Linwood  A.  WatNon,  Jr., 

.•^1  tit}i'  Sf(  rt'tiin 

|FK  Hex    IMKIM  10  Kilfd  S-24-00;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

F«d«ral  Energy  Regulatory 
Commiuion 

[Dockat  No.  RM93-1 1-000] 

Ravislona  to  Oil  PIpallna  Ragulatlona 
Purauant  to  ttia  Energy  Policy  Act  of 
1992 

M.iv  I'l,  JOOt) 

AGENCY:  Federal  Knergv  Kemilatorv 
f'ommission.  Department  of  Knergy 
ACTION:  Notice  of  annual  change  in  the 
Producer  Price  Index  for  Finished 
Goods,  minus  one  percent. 


SUMMARY:  The  Commission  is  issuing 
the  index  that  oil  pipelines  must  apply 
to  their  lulv  1.  19W»-Iune  30,  2000 
index  ceiling  levels  to  compute  their 
index  ceiling  levels  for  the  period  |ulv 
1.  200()  through  June  M).  2001,  in 
accordance  with  18  C:F'R  :U2  ;Md)  This 
index,  whic;h  is  the  pen:ent  change 
(expressed  as  a  decimal)  in  the  annual 
average  Producer  Price  Index  for 
Finished  (".oods  from  1M98  to  1999. 
minus  one  percent,  is  0.007598.  Oil 
pipelines  must  multiply  their  July  1. 
199^|une  30,  2000  index  ceiling  levels 
bv  1  00759H  to  compute  their  index 
ceiling  levels  for  the  period  hilv  1,  2000 
through  lune  30.  2001 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Ulevich,  Office  of  Markets, 
Tariffs,  and  Rates,  (Corporate 
Applications,  droup  2.  Federal  F^nergv 
Regulatory  (Commission,  888  First 
Street.  NE.  Washington.  DC  2042H,  (202) 
208-0678. 

SUPPLEMENTARY  INFORMATION:  hi 
addition  to  publishing  the  full  text  of 
this  document  in  the  Federal  Register. 
the  Commission  provides  all  interested 
persons  an  opportunity  to  view  and/or 
print  tht!  contents  of  this  do(  uineiit  vi.i 
the  Internet  through  FKR(;'s  Home  Page 
{httpJ/ivH-w. /fere. /feci  us)  and  in  FERC's 
Public  Reference  Room  during  normal 
business  hours  (8:30  a.m.  to  5  {){)  p  in 
Kastern  time)  at  888  First  .Street.  N.E.. 
Room  2A.  Washington.  DC  2U42h. 
From  FFRC's  Home  Page  on  the 
Internet,  this  information  is  availablf!  in 
both  the  Commission  Issuance  Posting 
System  ((]IPS)  and  the  Records  and 
Information  management  .System 
(RIMS). 


CiPS  provides  access  to  the  texts  of 
formal  documents  issued  by  the 
(Commission  since  November  14.  1994. 
CIPS  can  be  accessed  using  the  CIPS 
link  or  the  Energy  Information  Online 
icon  The  full  text  of  this  document  is 
available  on  (CIPS  in  AS(;iI  and 
WordPerfect  8.0  format  for  viewing, 
printing,  and/or  downloading 

RIMS  contains  images  of  do<:uments 
submitted  to  an  issued  by  the 
(Commission  after  November  16.  1981. 
Documents  from  November  1995  to  the 
present  can  be  viewed  and  printed  from 
FERC's  Home  page  using  the  RIMS  link 
or  the  Energy  Information  Online  icon. 
Descriptions  of  documents  back  to 
November  16.  1981.  are  also  available 
from  RIMS-on-the-Web;  requests  for 
copies  of  these  and  other  older 
documents  should  be  submitted  to  the 
Public  Reference  Room. 

User  assistance  is  available  for  RIMS. 
(CIPS.  and  the  Website  during  normal 
business  hours  from  our  Help  line  at 
(202)  208-222  (E-Mail  to 
WfbMastpr@ferc.fed  us)  or  the  Public 
Reference  at  (202)  208-1.171  (E-Mail  to 
public. referpnce  monr^fercfed  us). 

During  normal  business  hours, 
documents  can  also  be  viewed  and/or 
printed  in  FER(C's  Public  Reference 
Room  where  RIMS,  CIPS.  and  the  FER(C 
Website  are  available  LJser  assistance  is 
also  available. 

The  (Commission's  regulations  include 
a  methodology  for  oil  pipelines  to 
change  their  rates  through  use  of  an 
index  system  that  establishes  ceiling 
levels  for  such  rates  The  index  system 
as  set  forth  at  18  (CFR  342  3  is  based  on 
the  annual  change  in  the  Producer  Price 
Index  for  Finished  (Coods  (PPI-FG). 
minus  one  percent.  The  regulations 
provide  that  each  year  the  (Commission 
will  publish  an  index  reflecting  the  final 
change  in  the  PPI-FG,  minus  one 
percent,  after  the  final  PPI-Fti  is  made 
available  by  the  Bureau  of  Labor 
Statistics  in  May  of  each  calendar  year 

The  annual  average  PPI-FG  index 
figure  for  1998  was  130  7  and  the 
annual  average  PPI-F(;  index  figure  for 
1999  was  133.0.'  Thus,  the  percent 
change  (expres.sed  as  a  decimal)  in  the 


I  h.   hii.il  hn,\if  f'lr  Ihf  hiuujhI  HviTa««-  PPl-M. 
c^  I'ulih'.lii'^  In  tl»-  HiifMrtii  111  l.rtbcir  Sidlislu  >  in 
uuilM.n  111  .'.(1  h  VH.ir    Fins  fiKuri-  is  piihlu  l\ 
.iv.iiliilil.'  fmni  Ihf  Division  ,.f  Iniliislruil  Pru  I's  hihI 
I'ric  1'  In.lf  xfs  iif  lhn  Bureau  uf  [.alior  .Sliilistii  s.  dt 
IJIIJ)  bO»>-77()!j   diul  IS  .Hrtilalil.'  in  print  in  .^u)^lisr 
ill  Idhli'  1  ot  thi'  annual  lial.i  supplcim-nl  In  Ihf  BUS 
piitilii  atiMii  I'mdui  rt  I'm  r  IndrM's.   Thf  f'I'l  data 
.iri'  .ilsii  availal'jc  Ma  the  IntiTni'l   Thf  Intf-rnel 
a<lilri'ss  IS  hUp     ««M  Irdstiils  go\    Tins  sil.' 
i  ontains  liala  frnni  a  nunili.T  nf  KtAMrnni** ill 
iKi'iu  ifs,  li.  ulilain  lh>'  HI..S  ilala.  i  In  k  on  anciu  ics 
thfii  1  III  k,  on  Hiirnaii  of  l,,ih(ir  .Slalisln  s,  ili.'ii  i  he  k 
on  :lala.  Must  KiHincstcd  .Siti.'s,  si  roll  In  ['roiini  it 
I'm  .■  Inilfx.'s  Comnioiliiic's  (Fiiiisti.sl  I  ,oo,|s|,  tor 
Ihc  lalrst  availalilc  liala 


annual  average  PPI-FG  from  1998  to 
1999,  minus  one  percent  is  0.007598.-' 
(Oil  pipelines  must  multiply  their  July  1, 
1999-Iune  30.  2000  index  ceiling  levels 
by  1.007598  '  to  compute  their  index 
ceiling  levels  for  the  period  July  1,  2000, 
through  June  30.  2001,  in  accordance 
with  18  CFR  342.3(d) 

To  obtain  July  1,  1999-June  30.  2000 
ceiling  levels,  pipelines  must  first 
calculate  their  ceiling  levels  for  the 
lanuarv'  1,  1995-Iune  30,  1995  index 
period,  by  multiplying  their  December 
31.  1994  rates  by  1.002175  Pipelines 
must  then  multiply  those  ceiling  levels 
by  0.996415  to  obtain  the  July  1.  1995- 
June  30.  1996  ceiling  levels.  Then 
pipelines  must  multiply  their  luly  1. 
1995-June  30.  1996  ceiling  levels  bv 
1  009124  to  obtain  the  )uly  1.  1996^Iune 
30,  1997  ceiling  levels,  and  multiply  the 
luly  1.  1996-Iune  30.  1997  ceiling  levels 
by  1.016583  to  obtain  the  )uly  1.  1997- 
lune  30.  1998  ceiling  levels.  Pipelines 
then  must  multiply  the  July  1.  1997- 
lune  30.  1998  ceiling  levels  by  0.993808 
to  obtain  the  |uly  1.  1998-Iune  30,  1999 
ceiling  levels.  Then,  pipelines  must 
multiply  the  July  1.  1998-)une  30.  1999 
ceiling  levels  by  0.981654  to  obtain  the 
luly  1.  1999-Iune  30.  2000  ceiling 
levels.  Finally,  pipelines  must  multiply 
the  July  1.  1999-Iune  30.  2000  ceiling 
levels  by  1.007698  to  obtain  the  julv  1. 
2000-lune  30.  2001  ceiling  levels.  See 
Explorer  Pipeline  Company.  71  FERC  f 
61.416  at  n  6  (1995)  for  an  explanation 
of  how  ceiling  levels  must  be  calculated. 

Linwood  A.  Watson.  Jr., 

A(  tinfi  Sr<  rf'tnn 

|FR  Do(    OO-l.m.'i  Fiifcl  .S-24-00;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlaaion 

(Docket  No.  RM98-1-000] 

Regulatlona  Gk>vemlng  Off-ttie-Record 
Communications;  Public  Notice 

May  \'l  20iW 

This  constitutes  notice,  in  accordance 
with  18  CFR  385.2201(h).  of  the  receipt 
of  exempt  and  prohibited  off-the-record 
communications. 

Order  No.  607  (64  FR  51222. 
September  22.  1999)  requires 
Commission  decisional  employees,  who 
make  or  receive  an  exempt  or  a 
prohibited  off-the-record 
communication  relevant  to  the  merits  of 
a  contested  on-the-record  proceeding. 


III!  0-1  )C)  7  I    IK)  7=(J  OirSMH-  01  =(1  0(l7fSMH 
•  1»II)U<J7.5««)=1  U07.'i9B 
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the  deliver  a  copy  of  the 
communication,  if  written,  or  summary 
of  the  substance  of  any  oral 
communication,  to  the  Secretary. 

Prohibited  communications  will  be 
included  in  a  public,  non-decisional  file 
associated  with,  but  not  part  of,  the 
decisional  record  of  the  proceeding. 
Unless  the  Commission  determines  that 
the  prohibited  communication  and  any 
responses  thereto  should  become  part  of 
the  decisional  record,  the  prohibited  off- 
the-record  communication  will  not  be 
considered  by  the  Commission  in 


I  Project  Nos  2687,  2699,  2019  

2.  CPOO-14-000  

3  CPOO-14-000  

4  CPOO-14-000  

5.  CPOO-14-000  

6  CPOO-36-000  

7  CP98-143-000  

8  Project  Nos   11563.  2019  and  2699  

19  Project  No.  2197-038 
10  Project  No  2055-006 

II  CPOO-14-000  

12.  CPOO-14-000  

13  CPOO-14-000  

14  CPOO-14-000  

15  CPOO-14-000  

16  CP00-14-00G  


reaching  its  decision.  Parties  to  a 
proceeding  may  seek  the  opportunity  to 
respond  to  any  facts  or  contentions 
made  in  a  prohibited  off-the-record 
communication,  and  may  request  that 
the  Commission  place  the  prohibited 
communication  and  responses  thereto 
in  the  decisional  record.  The 
Commission  will  grant  such  requests 
only  when  in  determines  that  fairness  so 
requires. 

Exempt  off-the-record 
communications  will  be  included  in  the 
decisional  record  of  the  proceeding. 


unless  the  communication  was  with  a 
cooperating  agency  as  described  by  40 
CFR  1501.6.  made" under  18  CFR 
385.2201(e)(l)(v). 

The  following  is  a  list  of  exempt  and 
prohibited  off-the-record 
communications  received  in  the  Office 
of  the  Secretary'  within  the  preceding  14 
days.  The  document  may  be  viewed  on 
the  Internet  at  http://www.ferc.fed.us/ 
online/rims. htm  (call  202-208-2222  for 
assistance). 

Exempt 


5-10-00  Frank  WInchell 

5-1 -(X)  Kim  Jessen 

4-1 8-00  Janet  Rowe 

4-11-00  Sneed  Collard 

4-11-00  Sneed  Collard. 

5-1 -(X)  Anne  E  Haaker 

4-20-00  Clyde  N.  Thompson 

5-10-00  Chuck  Whatlord 

5-12-00  Steve  Kartalia,  FERC. 

5-15-00  Dianne  Rodman.  FERC 

5-2-00  Bill  Sendelt)ach 

5-8-00  Joe  Peterson 

5-1 1  -00  Joe  Peterson 

5-11-00  Todd  Mattson 

5-11-00  ^  Todd  Mattson. 

4-24-(X)  :  James  J  Slack 


Linwood  A.  Watson,  ]t.. 

Acting  Secretary 

|FR  Doc.  00-13104  Filed  5-24-00;  8:45  ami 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collectiona 
Approved  by  Office  of  Management 
and  Budget 

May  19.  2000. 

The  Federal  Communications 
Commission  (FCC)  has  received  Office 
of  Management  and  Budget  (OMB) 
approval  for  the  following  public 
information  collections  pursuant  to  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  An  agency  may  not 
conduct  or  sponsor  and  a  person  is  not 
required  to  respond  to  a  collection  of 
information  unless  it  displays  a 
currently  valid  control  number.  For 
further  information  contact  Shoko  B. 
Hair.  Federal  Communications 
Commission,  (202)  418-1379. 

Federal  Communications  Commission 

OMB  Control  No.:  3060-0715. 

Expiration  Date:  06/30/2001. 

Title:  Implementation  of  the 
Telecommunications  Act  of  1996: 
Telecommunications  Carriers'  Use  of 
Customer  Proprietary  Network 


Information  and  Other  Customer 
Information— CC  Docket  96-115. 

Form  No. :N/ A. 

Respondents:  Business  or  other  for 
profit. 

Estimated  Annual  Burden:  6832 
respondents;  90.28  hours  per  response 
(avg).  616,817  total  annual  burden  hours 
(for  all  collections  under  this  control 
number). 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden: 
$229,520,000. 

Frequency  of  Response:  On  occasion; 
One-time  requirement;  Recordkeeping; 
Third  party  disclosure.  Description:  In 
the  Order  on  Reconsideration  in  CC 
Docket  No.  96-115  (released  9/3/99),  the 
Commission  reconsidered  the  previous 
CPNI  Order,  addressed  petitions  for 
forbeeu"ance  from  the  requirements,  and 
established  rules  to  implement  section 
222.  Among  other  things,  carriers  are 
permitted  to  use  CPNI,  without 
customer  approval,  under  certain 
conditions.  (Number  of  respondents: 
4832;  hours  per  response  39  hours;  total 
annual  burden:  188,448  hours).  Carriers 
must  obtain  express  customer  approval 
to  use  CPNI  to  market  service  outside 
the  customer's  existing  service 
relationship.  (Number  of  respondents: 
4832;  hours  per  response:  30  minutes; 
total  annual  burden  2416  hours). 
Carriers  must  provide  a  one-time 
notification  of  customer's  CPNI  rights 
prior  to  any  solicitation  for  approval. 


(Number  of  respondents:  4832;  hours 
per  response:  78  hours;  total  armual 
burden:  376,896  hours).  Pursuant  to  this 
one-time  notification  requirement,  these 
carriers  must  maintain  a  record  of  such 
notifications  for  a  period  of  at  least  one 
year.  (Number  of  respondents:  4832; 
hours  per  response:  30  minutes;  total 
annual  burden  2416  hours). 
Telecommunications  carriers  must 
establish  a  supervisory  review  process 
regarding  carrier  compliance  with  the 
rules  in  Part  64  for  outbound  marketing 
situations.  (Number  of  respondents: 
4832;  hours  per  response:  15  minutes: 
total  annual  burden:  1208  hoiu-s).  All 
telecommimications  carriers  must 
obtain  on  an  annual  basis  a  certification 
signed  by  a  current  officer  attesting  that 
he  or  she  has  personal  knowledge  that 
the  carrier  is  in  compliance  with  the 
Commission's  rules  and  to  create  an 
accompanying  statement  explaining 
how  the  carriers  are  implementing  the 
rules  and  safeguards.  (Number  of 
respondents:  4832;  hours  per  response: 
1  hour;  total  annual  burden:  4832 
hours).  LECs  must  disclose  aggregate 
customer  information  to  others  upon 
request,  when  they  use  or  disclose  the 
aggregate  customer  information  for 
marketing  service  to  which  the  customer 
does  not  subscribe.  (Number  of 
respondents:  1400;  hours  per  response: 
1  hours;  total  annual  burden:  1400 
hours).  Section  22(c)(2)  requires  carriers 
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when  presented  with  a  customer's 
affirmative  written  request,  to  provide 
that  customer's  CPNI  to  any  person 
designated  in  the  written  authorization. 
(Number  of  respondents:  500;  hours  per 
response:  5  hours;  total  annual  burden; 
2500  hours).  Obligation  to  respond: 
Mandatory. 

Public  reporting  burden  for  the 
collection  of  information  is  as  noted 
above.  Send  comments  regarding  the 
burden  estimate  or  any  other  aspect  of 
the  collections  of  information,  including 
suggestions  for  reducing  the  burden  to 
Performance  Evaluation  and  Records 
Management.  Washington.  DC  20554. 

Federal  Communication.s  Commi.ssion. 

Magaiie  Roman  Salas, 

Secretary 

(FR  Doc.  00-1.3142  Filed  5-25-00;  8:45  ami 

aiixiNO  cooc  erii-oi-u 


FEDERAL  MARITIME  COMMISSION 

Notice  Of  AgreenMnt(s)  Filed 

The  Commission  hereby  gives  notice 
of  the  filing  of  the  following 
agreement(s)  under  the  Shipping  Act  of 
1984.  Interested  parties  can  review  or 
obtain  copies  of  agreements  at  the 
Washington.  DC  offices  of  the 
Commission,  800  North  Capitol  Street 
NW,  Room  962.  Interested  parties  may 
submit  comments  on  an  agreement  to 
the  Secretary,  Federal  Maritime 
Commission.  Washington,  DC  20573. 
within  10  days  of  the  date  this  notice 
appears  in  the  Federal  Register. 

^greemen  f  iVo    0 11 5 1 2-003 . 

Tide:  Slot  Charter  Agreement  Between 
Hyundai  Merchant  Mcirine  Co.,  Ltd.  and 
MSC. 

Parties: 

Hyundai  Merchant  Marine  Co.,  Ltd. 

Mediterranean  Shipping  Co.,  S  A. 

Synopsis:  The  proposed  agreement 
modification  clarifies  and  updates  the 
parties'  understandings  under  their 
currently  effective  agreement. 

Agreement  No.   Oil 709. 

Title:  CCNl/CTE  Space  Charter 
Agreement. 

Parties: 

Compania  Chilena  de  Navegacion 
Interoceanica  S  A. 

Compania  Transatlantica  Espannla 
S.A. 

Synopsis:  The  proposed  agreement 
authorizes  the  parties  to  charter  vessel 
space  to  each  other  in  the  trade  between 
Puerto  Rico  and  ports  in  Europe,  the 
Mediterranean,  (;hile.  Peru,  Ecuador. 
Colombia.  Panama,  and  Venezuela  Th*? 
parties  request  expedited  review. 

Agreement  No.:  201 102. 


Title:  License  Agreement  Between  SC 
State  Ports  Authority  and  Charleston 
International. 

Parties: 

South  Carolina  State  Ports  Authority 
Charleston  International  Ports,  LLC. 

Synopsis:  The  agreement  grants 
Charleston  International  a  30-year 
license  to  operate  a  breakbulk  marine 
terminal.  The  parties  have  requested 
expedited  handling  for  this  agreement. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  May  19,  2000 
Bryant  L.  VuiBrakJe, 
Secretary 
IFR  Doc.  00-13089  Filed  5-24-00;  8:45  am) 
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FEDERAL  RESERVE  SYSTEM 

Change  In  Bank  Control  NoUcea; 
Acqulaltlona  of  Sharaa  of  Banka  or 
Bank  Hokttng  Companlea 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and 
§  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  offices  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  tlie  Board  of  Governors.  Comments 
must  be  received  not  later  than  June  8. 
2000 

A.  Federal  Reserve  Bank  of 
Minneapolis  (JoAnne  F.  Lewellen, 
Assistant  Vice  President)  90  Hennepin 
Avenue,  Minneapolis,  Minnesota 
55480-0291: 

1   David  C.  Reiling,  Minneapolis, 
Minnesota;  to  acquire  voting  shares  of 
University  Financial  Corporation,  Saint 
Paul,  Minnesota,  and  thereby  indirectly 
acquire  voting  shares  of  University 
National  Bank.  Saint  Paul,  Minnesota. 

Bodni  of  Governors  of  the  Federal  Reserve 
.System.  May  19,  2000 
Robert  deV.  Frierson, 
Assoriatf  Secretary  of  the  Board 
!FR  Doc    00-13129  Filed  ■i-24-(M).  8  45  anil 
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FEDERAL  RESERVE  SYSTEM 

Formationa  of,  AcquiaRlona  by,  and 
Mergera  of  Bank  HokJIng  Companlea 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  use.  1841  et  seq.) 
(BHC  Act).  Regulation  Y  (12  CFR  part 
225).  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of.  control  of.  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  wwrw.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  June  19,  2000. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (JoAnne  F.  Lewellen, 
Assistant  Vice  President)  90  Heimepin 
Avenue,  Miimeapolis,  Minnesota 
55480-0291: 

1.  MSB  Financial.  Inc.,  Manhattan. 
Montana;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  Manhattan  State 
Bank,  Manhattan.  Montana. 

Board  of  Governors  of  the  Federal  Reserve 
System,  May  19,  2000 
Robert  deV.  Frierson. 

Associate  Secretary  of  the  Board. 

IFR  Doc.  00-13128  Filed  5-24-00;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Cantara  for  DIaaaae  Control  and 
PreventkMi 

[Program  Announcement  00116] 

Cooperative  Agreement  to  Enhance 
Pediatric  and  Pregnancy  Nutrltk>n 
Surveillance  Syatema  Data  ttema; 
Nottee  of  Availability  of  Funda 

A.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  fiscal  year  (FY)  2000 
funds  for  a  cooperative  agreement 
program  for  the  (1)  Pediatric  Nutrition 
Surveillance  System  (PedNSS),  and 
(2)Pregnancy  Nutrition  Surveillance 
System  (PNSS). 

CDC  is  committed  to  achieving  the 
health  promotion  and  disease 
prevention  objectives  of  "Healthy 
People  2010"  a  national  activity  to 
reduce  morbidity  and  mortality  and 
improve  the  quality  of  life.  This 
announcement  is  related  to  the  focus 
areas  of  Public  Health  Infrastructure, 
Nutrition  and  Overweight;  and 
Maternal,  Infant,  and  Child  Health.  For 
the  conference  copy  of  "Healthy  People 
2010."  visit  the  internet  site:  <http:// 
www.health.gov/healthypeople>. 

The  purpose  of  this  program  is  to 
improve  the  capacity  to  conduct 
continuous  program-based  pediatric  and 
pregnancy  nutrition  surveillance  by 
adding  relevant  data  items  to  enhance 
the  ability  to  monitor  the  health  and 
nutrition-related  problems  of  women 
and  children.  For  additional  background 
information  see  Attachment  I. 

B.  Eligible  Applicants 

Assistance  will  be  provided  only  to 
the  health  departments  of  States  or  their 
bona  fide  agents  that  have  submitted 
1998  or  1999  PedNSS  and/or  PNSS  files 
v\duch  are  included  in  the  national 
PedNSS  and/or  PNSS  reports.  Eligible 
applicants  could  include  the  District  of 
Columbia,  the  Commonwealth  of  Puerto 
Rico,  the  Virgin  Islands,  the 
Commonwealth  of  the  Northern  Mariana 
Islands.  American  Samoa,  Guam, 
federally  recognized  Indian  tribal 
governments,  the  Federated  States  of 
Micronesia,  the  Republic  of  the 
Marshall  Islands,  and  the  Republic  of 
Palau. 

C.  Availability  of  Funds 

Approximately  $250,000  is  available 
in  FY  2000  to  fund  approximately  4 
awards.  It  is  expected  that  the  average 
award  will  be  $60,000.  ranging  from 
$45,000  to  $65,000.  It  is  expected  that 
the  awards  will  begin  on  or  about 


September  30,  2000,  and  will  be  made 
for  a  12-month  budget  period  within  a 
project  period  of  1  year.  Funding 
estimates  may  change. 

Use  of  Funds 

Funding  Preferences 

Funding  preference  will  be  given  to 
eligible  applicants  that  submit  an 
application  to  add  Core  and 
Supplemental  data  items  to  both  the 
PedNSS  and  PNSS  (Record 
specifications,  field  explanations,  and 
code  definitions  for  data  items  are 
included  in  Attachment  I). 

D.  Program  Requir«nents 

In  conducting  activities  to  achieve  the 
piuposes  of  this  progreun,  the  recipient 
will  be  responsible  for  the  activities 
under  1.  Recipient  Activities,  and  CDC 
will  be  responsible  for  the  activities 
under  2.  CDC  Activities. 

1 .  Recipient  Activities 

a.  Expand  the  PedNSS  and/or  PNSS  to 
include  core  and  supplemental  data 
items  that  are  routinely  collected  in 
public  health  clinics.  Applicants  should 
be  willing  to  include  the  following  core 
data  items  in  their  nutrition  surveillance 
system  including:  (1)  Household 
Income,  (2)  Household  Size.  (3)  Date  of 
Height  and  Weight  Measure.  (4)  Date  of 
Hemoglobin/Hematocrit  Measure,  and 
(5)  for  PedNSS  only.  Date  of  Most 
Recent  Breastfeeding  Response. 

In  addition,  applicants  participating 
in  PedNSS  shall  be  willing  to  add  3  of 
the  4  PedNSS  supplemental  data  items 
including:  (1)  Zip  Code,  (2)  Introduction 
to  Supplementary  Feeding,  (3)  TV/ 
Video  Viewing,  and  (4)  Household 
smoking. 

Applicants  participating  in  PNSS 
shall  be  willing  to  add  4  of  the  5  PNSS 
supplemental  data  items  including:  (1) 
Zip  Code,  (2)  Gestational  Diabetes,  (3) 
High  Blood  Pressure  During  Pregnancy, 
(4)  Pre-pregnancy  Multivitamin 
Consiunption,  and  (5)  Multivitamin 
Consiunption  During  Pregnancy  . 

b.  Plan  and  implement  procedures  for 
ensuring  the  completeness  and  quality 
of  the  data,  including  training  and  data 
editing. 

c.  Propose  an  evaluation  strategy  to 
assess  the  usefulness  of  the  suggested 
core  and  supplemental  data  items  for 
program  planning 

d.  Prepare  and  disseminate 
surveillance  information  through 
presentation  and  publication  in 
appropriate  forums. 

2.  CDC  Activities 

a.  Assist  in  the  design  of  standardized 
data  items,  definitions,  procedures,  and 


methods  to  collect  the  desired 
surveillance  information. 

b.  Provide  training  and  consultation 
on  the  rationale,  code  definitions  and 
methods  to  collect  new  core  and 
supplemental  data  items. 

c.  Provide  technical  support  for  data 
processing  or  assist  state  participants  in 
developing  appropriate  data-processing 
capabilities. 

d.  Assist  the  recipient  in  evaluating 
the  usefulness  of  the  sujggested  core  and 
supplemental  data  items. 

e.  Assist  the  recipient  in  preparing 
and  presenting  Program-relevant 
surveillance  findings  to  appropriate 
state  and  national  audiences. 

E.  Application  Content 

Use  the  information  in  the  Program 
Requirements,  Other  Requirements,  and 
Evaluation  Criteria  sections  to  develop 
the  application  content.  Your 
application  will  be  evaluated  on  the 
criteria  listed,  so  it  is  important  to 
follow  them  in  laying  out  your  program 
plan.  The  narrative  should  be  no  more 
than  15  double-spaced  pages,  printed  on 
one  side,  with  one  inch  margins,  and 
unreduced  font. 

1.  Table  of  Contents 

2.  Plan 

a.  Define  data  items  to  be  collected. 
List  the  core  and  supplemental  data 
items  that  will  be  included  in  the 
revised  PedNSS  and  PNSS  transaction 
files  (Record  specifications,  field 
explanations,  and  code  definitions  for 
data  items  are  included  in  Attachment 

I). 

b.  Describe  the  architecture  and 
software  of  the  WIC  information  system 
and  identify  key  project  staff  that  v>rill 
update  and  test  the  revised  transaction 
files  for  PedNSS  and  PNSS.  Include  the 
resume  and  job  descriptions  for  key 
project  staff  in  the  supporting  materials. 

c.  Define  methods  to  establish  data 
collection  for  the  new  core  or 
supplemental  data  items. 

Q.  Define  the  process  for  development 
and  testing  of  the  transaction  file(s)  to 
ensure  completeness  and  accuracy  of 
the  file(s). 

e.  Define  the  process  for  establishing 
routine  submission  of  future  files. 

f.  Describe  a  plan  to  evaluate  the 
usefulness  of  the  suggested  core  and 
supplemental  data  items. 

g.  Outline  a  time  schedule  for 
activities  listed  under  c,  d,  e.  and  f. 

F.  Submission  and  Deadline 

Submit  the  original  and  two  copies  of 
PHS  5161-1  (OMB  Number  0937-0189). 
Forms  are  available  at  the  following 
Internet  address:  www.cdc.gov. ..Forms, 
or  in  the  application  kit.  On  or  before 
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July  14,  2000,  .submit  the  application  to 
the  Grants  Management  Specialist 
identified  in  the  "Where  to  Obtain 
Additional  Information"  section  of  this 
announcement. 

Deadline:  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either: 

(a)  Received  on  or  before  the  deadline 
date;  or 

(b)  Sent  on  or  before  the  deadline 
date.  (Applicants^must  request  a  legibly 
dated  U.S.  Postal  Service  postmark  or 
obtain  a  legibly  dated  receipt  from  a 
commercial  carrier  or  U.S.  Postal 
Service.  Private  metered  postmarks  shall 
not  be  acceptable  as  proof  of  timelv 
mailing.) 

Late  Applications:  Applications 
which  do  not  meet  the  criteria  in  (a)  or 
(b)  above  are  considered  late 
applications,  will  not  be  considered, 
and  will  be  returned  to  the  applicant 

G.  Evaluation  Criteria  (100  points) 

Each  application  will  be  evaluated 
individually  against  the  following 
criteria  by  an  independent  review  group 
appointed  by  C'DC 

1   The  extent  to  which  the  applicant 
states  that  they  will  collect  and  submit 
new  core  and  supplemental  PedNSS 
and  PN,SS  data  items  (10  points) 

2.  The  extent  to  which  the  apiplicant 
describes  the  procedurt»s  planned  to 
develop  and  test  the  transaction  files, 
including  methods  to  establish  data 
collection  for  any  new  core  ami 
supplemental  data  items  not  currently 
collected  by  the  WKl  information 
system.  (30  points) 

3.  Confirmation  of  applicant's 
intention  to  support  future  routine  file 
submission.  The  extent  to  which  the 
applicant  details  submissit)n 
procedures.  (20  points) 

4.  Time  schedule:  Confirmation  that 
project  activities  are  sequential  and  will 
be  completed  in  a  timely  fashion.  (20 
points) 

5.  Capability:  The  extent  to  which  the 
applicant  demonstrates  the 
organizational  capacity  and  ability  to 
develop  and  conduct  proposed  program 
activities,  including  the  architecture  and 
software  of  the  VVK^  information  system 
and  the  key  project  staff  having  the 
responsibility  and  authoritv  to  carry  out 
the  program  activities,  as  evidenced  by 
job  descriptions  and  resumes. (20  points) 

If  applicable,  whether  the  plans  for 
recruitment  and  outreach  for  study 
participants  include  the  princess  of 
establishing  partnerships  with 
communitv(ies)  and  rm^ognition  of 
mutual  benefits 

6.  Budget  (not  scored) 

The  extent  to  which  the  budget  is 
reasonable  and  the  budget  justification 


is  consistent  with  the  program 
objectives  and  purpose. 

7  Human  Subjects  Research  (not 
scored) 

Does  the  application  adequately 
address  the  requirements  of  Title  45 
CFR  Part  46  for  the  protection  of  human 
subjects? 

H.  Other  Requirements 

Technical  Reporting  Requirements 

Provide  CDC  with  original  plus  two 
copies  of: 

1  Progress  reports  (annual): 

2  Financial  status  report,  no  more 
than  90  days  after  the  end  of  the  budget 
period;  and 

3.  Final  financial  and  performance 
reports,  no  more  than  90  days  after  the 
end  of  the  project  period. 

Send  all  reports  to  the  Grants 
Management  Specialist  identified  in  the 
"Where  to  Obtain  Additional 
Information"  section  of  this 
announcement 

The  following  additional 
requirements  are  applicable  to  this 
program.  For  a  complete  description  of 
each,  see  Attachment  II  in  the 
application  kit 

AR-1     Human  Subjects 

Requirements 

AR-2     Requirements  for  Inclusion  of 

Women  and  Racial  and  Ethnic 

Minorities  in  Research 

AR-7     Executive  Order  12372 

Review 

AR-9     Paperwork  Reduction  Act 

Requirements 

AR-10    Smoke-Free  Workplace 

Requirements 

AR-1 1      Healthy  People  2010 

AR-1 2     Lobbying  Restrictions 

I.  Authority  and  Catalog  of  Federal 
Domestic  Assistance  Number 

This  program  is  authorized  under 
s«Kiions  301(a)  and  317(k)(2)  of  the 
Public  Health  .Service  Act,  (42  IJS.C. 
section  241(a)  and  42  U.S.C. 
247b{k)(2).as  amended. 

The  C^atalog  of  Federal  Domestic 
Assistance  number  is  93.283. 

|.  Where  To  Obtain  Additional 
Information 

This  announcement  and  other  CDC] 
program  announcements  can  be  found 
(m  the  CDC  home  page  Internet 
addres.s — http://www.cdc.gov.  Click  on 
"Funding"  then  "Grants  and 
Cooperative  Agreements." 

To  obtain  additional  information, 
contact:  flynthia  Collins,  Grants 
Management  Specialist,  Procurement 
and  Grants  Office.  Grants  Management 
Branch  Announcement  001 16.  Centers 
for  Disease  Control  and  Prevention 


(CDC),  2920  Brandywine  Road.  Room 
3000.  Atlanta,  GA  30341-4146, 
telephone  (770)  488-2757.  Email 
address  coc9@cdc.gov. 

For  program  technical  assistance, 
contact:  Diane  Clark,  Deputy  Branch 
Chief,  Maternal  and  Child  Nutrition 
Branch,  Division  of  Nutrition  and 
Physical  Activity,  National  Center  for 
Chronic  Disease  Prevention  and  Health 
Promotion,  Centers  for  Disease  Control 
and  Prevention  (CDC),  4770  Buford 
Highway,  N.E..  Atlanta,  Georgia  30341- 
3717,  Telephone  (770)  488-5702,  Email 
address:  ldc2@cdc.gov. 

Dated:  Mav  19.  2000. 
)ohn  L.  Williams, 

Dirfilor.  Pnnurfmfnt  and  Grants  Office. 
Cvntpr  fur  Discd-n-  Control  and  Prcvrntion 
I  CDC  I 

IKR  Doc  00-1  \\:VZ  Piled  5-24-00.  8:45  ain| 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Canter*  for  Disease  Control  and 
Prevention 

[Program  Announcement  001 35] 

Public  Heaitt)  Laboratory  Sciences 
Training  Program  for  Hispanic  and 
Native  American  Students  Notice  of 
Availability  of  Funds 

A.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  fiscal  year  (FY)  2000 
hinds  for  a  cooperative  agreement 
program  for  establishing  a  Public  Health 
Laboratory  Sciences  Training  Program 
for  Hispanic  and  Native  American 
Students.  CDC  is  committed  to 
achieving  the  health  promotion  and 
disease  prevention  objectives  of 
"Healthy  People  2010",  a  national 
activity  to  reduce  morbidity  and 
mortality  and  improve  the  quality  of 
life.  This  announcement  is  related  to  the 
focus  areas  of  Environmental  Health, 
Nutrition  and  Overweight,  Tobacco  Use, 
Substance  Abuse.  Diabetes,  Heart 
Disease  and  Stroke,  Cancer,  Maternal, 
Infant  and  Child  Health,  and  Education 
and  Community-Based  Programs.  For 
the  conference  copy  of  "Healthy  People 
2010",  visit  the  internet  site:  http:// 
wwrw.health.gov/healthypeople. 

The  purpose  of  the  program  is  to 
introduce  Hispanic  and  Native 
American  students  to  opportunities  in 
public  health  and  laboratory  science 
through  education  and  training,  to 
include  students  from  undergraduate, 
graduate,  and  post-doctoral  levels. 
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B.  Eligible  Applicants 

Applications  may  be  submitted  by 
public  and  private  universities  or 
colleges  from  the  United  States  and  its 
territories,  offering  undergraduate  and 
postgraduate  academic  programs  in  the 
physical  and/or  biomedical  sciences, 
and  leading  to  degrees  at  the  bachelors, 
masters,  and  doctorate  levels. 

Note:  Public  Law  104-65  states  that  an 
organization  described  in  section  501(c)(4)  of 
the  Internal  Revenue  Code  of  1986  that 
engages  in  lobbying  activities  is  not  eligible 
to  receive  Federal  funds  constituting  an 
award,  grant,  cooperative  agreement, 
contract,  loan,  or  any  other  form. 

C.  Availability  of  Funds 

Approximately  $150,000  is  available 
in  FY  2000  to  fund  one  award.  It  is 
expected  that  the  award  will  begin  on  or 
about  September  30.  2000.  and  will  be 
made  for  a  12-month  budget  period 
within  a  project  period  of  up  to  5  years. 
Funding  estimates  may  change. 

Continuation  awards  within  an 
approved  project  period  will  be  made 
on  the  basis  of  satisfactory  progress  as 
evidenced  by  required  reports  and  the 
availability  of  funds. 

Use  of  Funds 

Funds  may  be  used  for  activities 
which  support  the  goals  and  objoctives 
of  the  fellowship  program  including 
travel  expenses  for  program  faculty  and 
students  for  orientation  and  training, 
and  to  attend  certain  professional 
meetings  for  recruitment.  Funds  may  be 
used  for  reporting  results  of  fellowship 
research  and  the  preparation  and 
distribution  of  material  to  promote  and 
announce  the  availability  of  this 
fellowship  program.  Funds  may  also  be 
used  to  offset  a  portion  of  salaries  of  the 
recipient  institution's  faculty,  staff,  and 
graduate  teaching  assistants  who  spend 
time  in  support  of  the  technical  and 
administrative  aspects  of  this  program. 
Funds  may  be  provided  for  student 
stipends,  with  payment  scales 
determined  by  the  recipient,  based  on 
the  prior  training,  education  and 
experience  of  the  Fellow. 

Funds  may  not  be  used  for  the  direct 
support  of  faculty  research  projects 
except  for  those  aspects  of  such  projects 
which  directly  benefit  the  specific 
training  objectives  of  Fellows. 

D.  Programmatic  Interest 

The  mission  of  the  funding  agency 
includes  the  application  of  analytical 
laboratory  procedures  to  measure 
substances  in  biological  samples  from 
humans.  The  purpose  of  these  analyses 
is  to  assess  human  exposure  to  toxic 
substances,  health  effects  from  the 
exposure,  risk  factors  for  diseases,  and 


effectiveness  of  public  health 
interventions.  In  achieving  this  mission, 
the  laboratory  techniques  and  areas  df 
scientific  investigation  include: 

1.  Sample  prepeiration  techniques 

2.  Liquid  or  gas  chromatography 

3.  Radio-immunoassay  (RIA),  enzyme 
linked  immunoassay  (EL\),  or  other 
immuno-assay  techniques 

4.  Polymerase  chain  reaction  (PCR) 
and  other  molecular  biology  techniques 

5.  Atomic  absorption  and  atomic 
emission  techniques 

6.  Mass  spectroscopic  techniques 

7.  Wet  chemistry  and  UV-Visible  and 
Infared  spectroscopic  techniques 

8.  Analytical  method  development 
and  evaluation  procedures 

9.  Routine  analytical  procedures  and 
quality  control 

10.  Environmental  chemistn,-. 
environmental  health,  and  toxicology 

11.  Nutritional  Biochemistry', 
Diabetes.  Cancer,  Smoking  and  health 
12.  Introduction  to  epidemiology  from  a 
laboratory'  perspective 

13.  Other  laboratory  techniques  and 
scientific  disciplines  as  appropriate  and 
necessar\" 

E.  Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
will  be  responsible  for  the  activities 
under  1.  Recipient  Activities,  and  CDC 
will  be  responsible  for  the  activities 
under  2.  CDC  Activities. 

1.  Recipient  Activities 

a.  Establish  and  manage  a 
comprehensive  program  to  recruit, 
select,  compensate,  mentor,  and  guide 
Native  American  and  Hispanic  students 
in  the  sciences  for  participation  in  a 
public  health  laboratory  sciences 
training  program.  (The  target  number  of 
students  for  this  project  is  up  to  6  per 
year.  Typical  fellowships  at  the 
undergraduate  level  will  be  for  a 
maximum  of  4  months.  At  the  post- 
baccalaureate  level  (including  the  post- 
Masters  and  the  post-Doctorate  levels) 
typical  fellowships  will  be  for  one  year, 
renewable  annually  for  a  maximum  of 
three  years.  Appointments  of  less  than 
one  year  may  be  made  under  special 
circumstances). 

b.  Provide  a  senior  staff  or  faculty 
member  to  serve  as  fellowship  director, 
who  will  be  responsible  for  establishing 
and/or  maintaining  close  working 
relationships  with  students. 

c.  Identify  students  with  interest  and 
aptitude  in  specific  scientific 
disciplines  such  as:  chemistry  and  all 
sub-specialties  of  chemistry  (clinical, 
analytical,  and  organic,  etc.), 
biochemistry  and  all  related  sub- 
specialties (toxicology,  neurotoxicology. 


biosensors,  etc.),  molecular  biology, 
genetics,  biostatistics,  and  data 
acquisition  and  instrument  control 
systems  design. 

d.  Develop  new.  or  modify  existing, 
undergraduate  and  graduate  level 
curricula  in  relevant  academic 
departments  of  the  recipient  institution 
to  complement  this  fellowship  program. 

e.  Establish  working  relationsnips 
with  community  colleges  and  secondary' 
schools  that  serve  significant 
populations  of  Native  American  and 
Hispanic  students. 

f  Develop  curricula  that  provide 
training  in  Environmental  Chemistry 
and  Environmental  Health. 

g.  Provide  guidance  to  the  project 
mentors  on  the  unique  cultural  or 
educational  needs  of  potential  Fellows 
since  these  needs  may  have  an  impact 
on  the  success  and  retention  of  the 
students  in  this  program. 

h.  Provide  preliminary  training  to 
potential  Fellows  in  chemical  and 
biological  laboratory  safety,  including 
universal  precautions  for  working  with 
biological  samples,  use  of  protective 
equipment,  work-site  performance 
expectations,  presentation  skills,  basic 
principles  of  laboratory  quality  control, 
and  other  training  which  helps  build 
student  confidence  for  encountering  the 
differences  between  academic  settings 
and  the  high-throughput  laboratory- 
setting  they  will  encounter  during  the 
CDC-based  portion  of  their  fellowship 
and  in  future  employment  in  the 
sciences. 

2.  CDC  Acti\ities 

a.  Provide  assistance,  if  needed,  in  the 
development  of  relevant  curricula. 

b.  Provide  practical  and  relevant 
laboratory  training,  and  work 
experience  opportunities  at  the  CDC 
Environmental  Health  Laboratory 
facilities  in  Atlanta.  Georgia. 

c.  Provide  training  oversight, 
coordination,  and  guidance  for  the 
Fellows  and  their  selected  research 
projects.  (Refer  to  Programmatic  Interest 
section  of  this  announcement.) 

F.  Application  Content 

Use  the  information  in  the  Program 
Requirements,  Other  Requirements,  and 
Evaluation  Criteria  sections  to  develop 
the  application  content.  The  applicant 
should  include  as  part  of  the  narrative 
or  as  a  two  to  five  page  report  at  the 
beginning  addressing  the  following 
information: 

1.  Ser\'e  local  populations  of  at  least 
100,000  Native  Americans  and/or 
Hispanics. 

2.  Annually  enroll  a  total  of  at  least 
10,000  graduate  and  undergraduate 
students,  with  total  enrollment  by 
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Hispanic,  and  Native  Americans 
constituting  at  least  40%  of  the  total 
undergraduate  student  body 

3.  Have  a  demonstrated  record  of 
success  in  recruiting  and  retaining 
minority  undergraduate  science 
students  through  completion  of  their 
bachelors  degree  and  continuation  of 
post  graduate  training.  (Please  provide 
recent  historical  data  on  matriculation, 
retention,  graduation,  and  post-graduate 
placement  of  minority  students  where 
available). 

4.  Evidence  of  past  successful 
activities  which  illustrate  creativity  and 
originality  in  establishing  relationships 
with  local  community  colleges  serving 
Native  American  and  Hispanic 
populations. 

5.  An  academic  program  and 
supporting  faculty  recognized  in 
analytical,  biomedical,  and/or 
environmental  chemistry. 

6.  Provide  plans  for  recruitment  and 
outreach  for  Fellows  to  include  the 
process  of  establishing  partnerships 
with  community(ies)  and  recognition  of 
mutual  benefits  beyond  those  already 
demonstrated. 

7.  Present  estimates  of  the  level  of 
participation  in  the  program  in  the  first 
year  and  projections  for  future  years. 

Your  application  will  be  evaluated  on 
the  criteria  listed,  so  it  is  important  to 
follow  them  in  laying  out  your  program 
plan.  The  narrative  should  be  no  more 
than  twenty  double-spaced  pages 
printed  on  one  side,  with  one  inch 
margins,  and  unreduced  font  plus  pre- 
printed attachments.  The  application 
must  be  submitted  unstapled  and 
unbound. 

G.  Submission  and  Deadline 

Submit  the  original  and  two  copies  of 
PHS-5161-1  (OMB  Number  0937- 
0189).  Forms  are  in  the  application  kit. 

On  or  before  July  21.  2000,  submit  the 
application  to  the  Grants  Management 
Specialist  identified  in  Where  to  Obtain 
Additional  Information  section  of  this 
announcement. 

Deadline:  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either: 

(a)  Received  on  or  before  the  deadline 
date;  or 

(b)  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  Objective  Review  Panel.  (Applicants 
must  request  a  legibly  dated  U.S.  Postal 
Service  postmark  or  obtain  a  legibly 
dated  receipt  from  a  commercial  carrier 
or  U.S.  Postal  Service.  Private  metered 
postmarks  shall  not  be  acceptable  as 
proof  of  timely  mailing.) 

Late  Applications:  Applications 
which  do  not  meet  the  criteria  in  (a)  or 
(b)  above  are  considered  late 


applications,  will  not  be  considered, 
and  will  be  returned  to  the  applicant. 

H.  Evaluation  Criteria 

Each  application  will  be  evaluated 
individually  against  the  following 
criteria  by  an  independent  review  group 
appointed  by  CDC 

1.  Understanding  of  the  Objectives  of 
the  Project  (20  percent) 

The  extent  to  which  the  applicant 
demonstrates  an  understanding  of  the 
nature  of  the  problem  to  be  addressed. 
This  specifically  includes  description  of 
the  unique  training  needs  of  Native 
American  and  Hispanic  science 
students  at  the  undergraduate  and 
graduate  levels  and  cultural  barriers 
which  may  discourage  them  from 
pursuing  academic  programs  in  the 
sciences,  and  cultural  or  other  factors 
which  may  affect  the  retention  of 
Fellows  in  the  program.  Applicant 
should  provide  estimates  (and  sources 
of  estimates)  of  the  demographics  of 
Native  American  and  Hispanic 
enrollment  in  scientific  higher 
education  in  the  geographic  areas  served 
by  the  applicant  and  factors  which  may 
affect  the  validity  of  such  estimates. 

2  Technical  Approach  (25  percent) 

The  extent  to  which  the  applicant 
describes  in  detail  the  academic 
institution's  component  of  the  proposed 
Fellowship  program  including,  but  not 
limited  to  a  description  of: 

a.  An  overview  of  the  goals  and 
objectives  of  the  fellowship  program. 

b.  A  comprehensive  program  to 
recruit,  select,  compensate,  mentor,  and 
guide  Native  American  and  Hispanic 
students  in  the  sciences  for 
participation  in  a  public  health 
laboratory  sciences  training  program. 

c  Activities  to  establish  close  working 
relationships  with  students. 

d.  The  institution's  undergraduate 
and  graduate  level  curricula  in  relevant 
academic  departments  that  may  be 
reasonably  expected  to  integrate  with 
the  purpose  of  this  fellowship  program. 

3  Ability  To  Cam-  Out  the  Project  125 
percent! 

The  extent  to  which  the  applicant 
provides  evidence  of  ability  to  carry  out 
the  proposed  project  and  the  extent  to 
which  the  applicant  demonstrates 
capability  to  achieve  the  objectives  of 
the  proposed  program.  This  may 
include  plans,  time-lines,  approaches, 
methods  for  conducting  such  a 
fellowship  program,  and  may  include 
collaborating  with  other  universities  or 
other  health  research  agencies. 


4.  Personnel  (15  percent) 

The  extent  to  which  professional 
personnel  involved  in  this  project  are 
qualified,  including  evidence  of 
experience  similar  to  this  project. 

5.  Collaboration  (5  percent) 

The  extent  to  which  the  applicant 
demonstrates  the  ability  to  collaborate 
and/or  form  partnerships  with 
community  colleges  and  secondary 
schools  serving  significant  populations 
of  Hispanic  and  Native  American 
students. 

6  Plans  for  Administration  (10  percent) 

The  extent  to  which  the  applicant 
describes  the  plans  for  administering 
the  project. 

7  Budget  (Not  Scored) 

The  extent  to  which  the  applicant 
provides  a  detailed  budget  justification 
which  is  reasonable  and  consistent  with 
the  objectives  of  this  program. 

I.  Other  Requirements 

Technical  Reporting  Requirements 

Provide  CDC  with  original  plus  two 
copies  of 

1.  semi-aimual  progress  reports,  no 
more  than  30  days  after  the  end  of  the 
report  period. 

2.  financial  status  report,  no  more 
than  90  days  after  the  end  of  the  budget 
period;  and 

3.  final  financial  and  performance 
reports,  no  more  than  90  days  after  the 
end  of  the  project  period.  Send  all 
reports  to  the  Grants  Management 
Specialist  identified  in  the  "Where  to 
Obtain  Additional  Information  "  section 
of  this  announcement. 

The  following  additional 
requirements  are  applicable  to  this 
program.  For  a  complete  description  of 
each,  see  Attachment  I  in  the 
application  kit. 
AR-10  Smoke-Free  Workplace 

Requirements 
AR-11  Healthy  People  2010 
AR-12  Lobbying  Restrictions 
AR-16  Security  Clearance  Requirement 

Additional  information  can  be 
attained  as  follows: 
Executive  Order  13021— Tribal 

Colleges — http:// 

www.aipc.osmre.gov/EOl  302 1  .htm 
Executive  Order  12900 — Excellence  in 

Education  for  Hispanic  Americans — 

http://www.ioc.army.mil/others/ 

minority /exl  29O0.HTML 

J,  Autliority  and  Catalog  of  Federal 
Domestic  Assistance  Number 

This  program  is  authorized  under  the 
Public  Health  Service  Act.  Section 
301(a]  and  317  [42  U.S.C.  241(a)  and 
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247(b)  as  amended).  The  Catalog  of 
Federal  Domestic  Assistance  number  is 
93.283. 

K.  Where  To  Obtain  Additional 
Information 

This  and  other  CDC  Announcements 
can  be  found  on  the  CDC  homepage 
Internet  address — http://www.cdc.gov. 
Click  on  "Funding"  then  "Grants  and 
Cooperative  Agreements".  To  receive 
additional  written  information  and  to 
request  an  application  kit,  cedl  1-888- 
Grants4  (1-888-472-6874).  You  will  be 
asked  to  leave  your  name  and  address 
and  will  be  instructed  to  identify  the 
Announcement  niunber  of  interest. 

If  you  have  questions  after  reviewing 
the  contents  of  all  the  documents, 
business  management  technical 
assistance  may  be  obtained  from:  Mattie 
B.  Jackson,  Grants  Management 
Specialist,  Grants  Management  Branch, 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control  and  Prevention 
(CDC),Room  3000,  2920  Brandywine 
Road,  Atlanta,  GA  30341-4146, 
Telephone:  (770)  488-2718,  Email 
address:  niij3®cclc.gov. 

For  program  tecluucal  assistance, 
contact:  Dayton  T.  Miller,  Ph.D., 
National  Center  for  Environmental 
Health,  Centers  for  Disease  Control  and 
Prevention,  4770  Buford  Highway,  NE 
(F-18).  Atlanta,  Georgia  30341-3724, 
Telephone:  (770)  488-4452.  Email 
address:  dtml@cdc.gov. 

Dated:  May  19,  2000. 
John  L.  Williams, 

Director,  Procurement  and  Grants  Office, 

Centers  for  Disease  Control  and  Prevention 

(CDC) 

[FR  Doc.  00-13131  Filed  5-24-00;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Availability  of  Addendum  #3 
to  the  Assessment  Plan:  Lower  Fox 
RIveryGreen  Bay  Natural  Resource 
Damage  Assessment 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  30-day  comment 

period. 

SUMMARY:  Notice  is  given  that  the 
document  entitled:  "Third  Assessment 
Plan  Addendum:  Lower  Fox  River/ 
Green  Bay  NRDA"  ("The  Addendum  ") 
will  be  available  for  public  review  and 
comment  on  the  date  of  publication  in 
the  Federal  Register. 

The  U.S.  Department  of  the  Interior 
("Department"),  the  U.S.  National 


Oceanic  and  Atmospheric 
Administration,  the  Menominee  Indian 
Tribe  of  Wisconsin,  the  Oneida  Tribe  of 
Indians  of  Wisconsin,  and  the 
Wisconsin  Department  of  Natural 
Resources  have  asserted  trusteeship  for 
natiu'al  resources  considered  in  this 
assessment,  pursuant  to  subpart  G  of  the 
Nationeil  Oil  and  Hazardous  Substances 
Pollution  Contingency  Plan,  40  CFR 
300.600,  300.605,  and  300.610,  and 
Executive  Order  12580,  52  F.R.  2923 
(Jan.  23,  1987). 

The  assessment,  including  the 
activities  addressed  in  this  addendum, 
will  be  conducted  in  accordance  with 
the  Natural  Resource  Damage 
Assessment  Regulations  foiuid  at  43 
CFR  part  11.  to  the  extent  applicable. 
The  public  review  of  the  Addendum 
announced  by  this  Notice  is  provided 
for  in  43  CFR  11.32(C). 

Interested  members  of  the  public  are 
invited  to  review  and  comment  on  the 
Addendum.  Copies  of  the  Addendum, 
and  the  "Assessment  Plan:  Lower  Fox 
River/Green  Bay  NRDA"  ("The  Plan") 
issued  on  August  23,  1996  (FR  Doc.  96- 
21520),  can  be  requested  from  the 
address  listed  below,  or  downloaded 
from  the  following  web  site:  http:// 
www.fws.gov/r3pao/nrda.  All  written 
comments  will  be  considered  and 
included  in  the  Report  of  Assessment,  at 
the  conclusion  of  the  assessment 
process. 

DATES:  Written  comments  on  the 
Addendum  must  be  submitted  on  or 
before  June  26,2000. 
ADDRESSES:  Requests  for  copies  of  the 
Addendum  and/or  the  Plan  may  be 
made  to:  David  Allen,  U.S.  Fish  and 
Wildlife  Service,  1015  Challenger  Court, 
Green  Bay,  Wisconsin  54311. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  this  natural  resource  damage 
assessment  is  to  confirm  and  quantify 
the  suspected  injiuies  to  natural 
resources  in  the  Lower  Fox  River,  Green 
Bay,  and  Lake  Michigan  environment 
resulting  from  exposure  to  hazardous 
substances  released  by  area  paper  mills 
and  other  potential  sources.  It  is 
suspected  that  this  exposure  has  caused 
injury  to  trustee  resources.  The  injury 
and  resultant  damages  will  be  assessed 
under  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act,  as 
amended,  and  the  Clean  Water  Act,  as 
amended. 

The  objective  of  this  Addendum  is  to 
initiate  a  process  through  which  the 
governmental  partners  will  attempt  to 
arrive  at  a  single  coordinated 
Restoration  and  Compensation 
Determination  Plan  that  integrates  the 
ongoing  state  and  federal /tribal  natiu-al 


resoiu-ce  damage  assessments  and  to 
notify  the  public  regarding  this  process. 

William  F.  Haitwig, 

Regional  Director,  Region  3,  Fish  and  Wildlife 

Service. 

[FR  Doc.  00-13133  Filed  5-24-00;  8:45  am] 

BtLUNG  COOe  4310-55-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[ID-933-1430-ET;  IDI-1 S630  et  al.] 

I.egal  Description  of  Modification  and 
Partial  Revocation  of  Executive 
Orders;  Idaho 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

summary:  This  notice  corrects  the  total 
acreage  figures  of  Public  Land  Order 
7437  published  in  65  FR  58,  of  March 
24,  1000,  on  page  15917.  The  Summary 
of  the  Public  Land  Order  should  read: 
"This  order  modifies  5  Executive  orders 
to  established  a  20-year  term  as  to 
8,040.07  acres  of  lands  withdrawn  for 
the  Bureau  of  Land  Management  for  use 
as  Powersite  Reserves.  This  order  also 
partially  revokes  3  of  the  Executive 
orders  insofar  as  they  affect  2,362.82 
acres  and  opens  401.95  acres  to  surface 
entry.  The  remaining  1,960.87  acres 
have  been  conveyed  out  of  Federal 
ownership.  All  of  the  lands  in  Federal 
ownership  have  been  and  will  remain 
open  to  mining  and  mineral  leasing." 
Paragraph  2  lists  277.30  acres,  that 
figure  is  corrected  to  401.95  acres. 
Paragraph  3  lists  3,165.70  acres  ,  that 
figure  is  corrected  to  1,960.87  acres. 
EFFECTIVE  DATE:  May  25,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jackie  Simmons,  BLM  Idaho  State 
Office,  1387  S.  Viimell  Way,  Boise. 
Idaho  83709,  208-373-3867. 

limmie  Buxton, 

Branch  Chief,  Lands  and  Minerals. 

[FR  Doc.  00-13163  Filed  5-24-00;  8:45  am) 

BIUJNG  CODE  4310-GG-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[MT-960-1150-PG] 

Daicotas  Advisory  Council  Meeting 

AGENCY:  Bureau  of  Land  Management, 
North  Dakota  Field  Office,  Interior. 
ACTION:  Notice  of  meeting;  Dakotas 
Advisory  Council  Meetings. 
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SUMMARY:  A  meeting  of  tht;  Dakotas 
Resource  Advisory  (louncil  will  be  held 
luly  10  &  11.  2000.  dt  the  Travel  Lodge. 
Dickinson,  North  Dakota.  The  session 
will  convene  at  8  a.m.  on  July  10th  and 
resume  at  8  a.m.  on  the  Itth.  Agenda 
items  will  include  OHV  followup,  South 
Dakota  Land  Exchange,  grazing  permit 
renewal  update,  Schnell  signing. 
Endangered  Species  (sage  grouse  and 
prairie  dogs).  Grasslands  Stewardship 
Initiative.  Field  Trip  to  Schnell 
Recreation  Area. 

The  meeting  is  open  to  the  public  and 
a  public  comment  period  is  set  for  8 
a.m.  on  )uly  11th.  The  public  may  make 
oral  statements  before  the  Council  or  file 
written  statements  for  the  Council  to 
consider.  Depending  on  the  number  of 
persons  wishing  to  make  an  oral 
statement,  a  per-person  time  limit  may 
be  established.  Summary  minutes  of  the 
meeting  will  be  available  for  public 
inspection  and  copying. 

The  15-member  Council  advises  the 
Secretary  of  the  Interior,  through  the 
BLM,  on  a  variety  of  planning  and 
management  issues  associated  with 
public  land  management  in  the  Dakotas. 
FOR  FURTHER  INFORMATION  CONTACT: 
Douglas  Burger,  Field  Office  Manager. 
North  Dakota  Field  Office.  293;)  :)rd 
Ave.  W.,  Dickinson,  North  Dakota 
Telephone  (701) 225-9148. 

Uatfd:  May  ID.  ^00(1 
Douf(las  \.  Bunker, 

Field  Oflicf  Miinager 

|FR  D<)(    OIV-l  1122  Kilfil  :i-J4-0ll.  H.45  ajnl 

BILLING  CODE  4310-U-U 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[NV-020-00-0777-XX] 

Sierra  Front/Northwestern  Great  Basin 
Resource  Advisory  Council;  Notice  of 
Meeting  Location  and  Time 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice  of  mtwting  location  and 

time  for  the  Sierra  Front/Northwestern 

Creat  Basin  Resource  Advisory  Council 

(Nevada). 


SUMMARY:  In  accordance  with  the 
Federal  Land  Policy  and  Management 
Act  and  the  Federal  Advisory 
Committee  Act  of  1972  (FA(:A).  a 
meeting  of  the  U.S.  Department  of  the 
Interior,  Bureau  of  Land  Management 
(BLM)  Sierra  Front/Northwestern  (ireat 
Basin  Resource  Advisory  Ciouncil 
(Nevada)  will  be  held  as  indicated 
below.  The  topic  of  discussion  will  be 
a  review  of  the  Black  Rock  Management 


Plan  being  prepared  by  the  Winnemucca 
Field  Office,  and  other  topics  the 
council  may  raise. 

The  meetings  is  open  to  the  public 
The  public  may  present  written  and/or 
comments  to  the  council.  The  public 
comment  period  for  the  council  meeting 
will  be  at  4:00  p.m.  on  Wednesday,  June 
14th.  Individuals  who  plan  to  attend 
and  need  special  assistance  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  or  who 
desire  a  hard  copy  of  the  agenda,  should 
contact  Mike  Holbert,  Winnemucca 
Field  Office,  5100  East  Winnemucca 
Blvd.,  Winnemucca,  NV  89445, 
telephone  (775)  623-1514  no  later  than 
June  10,  2000. 

DATES:  The  council  will  meet  on 
Wednesday,  June  14,  2000,  from  9:00 
a.m.  to  5:00  p.m.  at  the  Best  Western 
Inn-Femley,  1405  East  Newlands  Drive, 
Femley,  Nevada.  Public  comment  on 
individual  topics  will  be  received  at  the 
discretion  of  the  Council  Chairperson, 
as  meeting  moderator,  with  a  general 
public  comment  period  on  Wednesday, 
June  14,  2000,  at  4:00  p.m. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mike  Holbert,  Associate  Field  Manager, 
Winnemucca  Field  Office,  5100  East 
Winnemucca  Blvd..  Winnemucca,  NV 
89445.  Telephone  (775)  623-1514. 

Dalfd    May  IJ.  2000 

Michael  R.  Holbert. 

Associatf  Field  Manager,  Winnemucca  Field 
Office 

|KR  Do(    OO-l.iUi.T  Fil«d  5-24-00;  8:45  am) 

BILLINQ  CODE  4310->K:-P 


DEPARTMENT  OF  THE  INTERIOR 
[CA-330-1220-AB] 

King  Range  National  Conservation 
Area,  California 

AGENCY:  Bureau  of  Land  Management, 

Interior 

ACTION:  Proposed  establishmt-nt  of 

supplementary  rules. 


summary:  The  Areata  Field  Office  is 
proposing  the  establishment  of  the 
following  Supplementary'  Rules  for  the 
King  Range  National  Conservation  Area 
as  provided  for  under  title  43  Code  of 
Federal  Regulations  subpart  8365.1-6. 
The  implementation  of  fees  is 
authorized  under  the  Land  and  Water 
Con.servation  Fund  Act  of  1965  as 
Amended,  and  the  Omnibus 
(A)nsolidated  Rescissions  Act  of  1996  as 
Amended  (Pub.  L.  104-134). 

A,  Camping  Closure 

BLM  administered  lands  within  the 
foll(jwing  areas  are  c:losed  to  camping 


(o.emight  occupancy)  outside  of 
developed  campsites:  Public  lands 
within  500  feet  of  the  perimeter  of  the 
Mattole  Campground. 

B.  Overnight  Trail  Head  Parking  Fees 

An  overnight  trailhead  parking  fee 
will  be  implemented  at  the  Mattole  and 
Black  Sands  Beach  Recreation  Sites  to 
meet  the  goals  described  in  the 
supplementary  information  below.  The 
fee  will  be  set  at  $2  per  night  (any  future 
fee  changes  would  be  published  locally 
prior  to  implementation)  and  will  be  in 
effect  from  '^  hour  after  sunset  to  '  '2 
hour  before  sunrise.  There  will  be  no 
fees  for  day  use. 

C.  Overnight  Camping  Fees 

Campground  use  fees  of  $5.00  per 
night  are  established  for  the  Mattole  and 
Honeydew  Creek  Campgrounds  (any 
future  fee  changes  would  be  published 
locally  prior  to  implementation). 
Campsite  occupancy  is  limited  to  two 
vehicles  and  8  persons  per  site.  Fees  are 
in  effect  from  '2  hour  after  sunset  to  V2 
hour  before  sunrise  at  the  Mattole 
Campground,  and  from  V2  hour  after 
sunset  until  8:00  a.  m.  at  the  Honeydew 
Creek  Campground. 

D.  Black  Sands  Beach,  Nighttime  Use 

This  site  is  closed  to  all  overnight 
camping.  Nighttime  occupancy  is 
limited  to  vehicle  parking  for  off-site 
backcountry  use.  For  the  purposes  of 
this  rule,  off-site  means  traveling  north 
of  Telegraph  Creek  for  camping/ 
backpacking  or  other  overnight  uses. 
Use  of  the  site  itself  is  limited  to  30 
minutes  for  unloading/loading  purposes 
during  the  nighttime  restriction  period. 
The  nighttime  restriction  is  in  place 
from  '  J  hour  after  sunset  to  '  ,;  hour 
before  sunrise.  This  rule  does  not  affect 
day-time  use. 

EFFECTIVE  DATE:  These  Supplementar\' 
Rules  will  he  effective  on  July  1,  2000. 

Comment  Period 

The  BLM  is  requesting  comments 
concerning  these  supplemental  rules. 
The  comment  period  will  be  open  for  30 
days  from  the  date  of  publication  of  this 
notice. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lynda  Roush,  Bureau  of  Land 
Management,  Areata  Field  Office,  1695 
Heindon  Rd.,  Areata,  CA  95521.  Phone 
(707)  825-2300. 

SUPPLEMENTARY  INFORMATION:  The  above 
supplementary'  rules  are  being  proposed 
for  the  following  purposes: 

A.  Camping  Closure 

The  closure  is  intended  to  reduce 
resource  damage  and  fire  danger  in  the 
riparian  area  and  beach  dunes 
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surrounding  the  Mattole  Campgroimd.  It 
will  also  allow  for  enforcement  of  the 
site  capacity  limits  at  the  Mattole 
Campground  by  requiring  that  visitors 
hike  into  the  backcountry  or  travel  to 
other  available  campgrounds  when  this 
site  is  full.  Currently,  visitors  are 
impacting  undeveloped  areas 
immediately  adjacent  to  the 
campground  so  they  can  camp  nearby 
and  use  the  facilities. 

B.  Overnight  Parking  Fees 

The  overnight  parking  fees  will  be 
implemented  as  a  management  tool  for 
encouraging  distribution  of  overnight 
use  away  from  the  crowded  Black  Sands 
Beach  and  Mattole  trailheads,  and  to 
discourage  large  nighttime  group 
gatherings  at  these  trailheads.  Neither 
facility  is  designed  to  accommodate 
large  nighttime  group  events,  and  this 
use  is  not  compatible  with  the  goals  of 
the  King  Range  Management  Program 
(1974)  and  King  Range  Visitor  Services 
Plan  (1992).  All  parking  fees  will  be 
used  within  the  King  Range  to  cover 
maintenance  costs  of  the  sites  and 
recreation  opportiuiities  that  they 
support.  Mattole  Campground  users  will 
not  have  to  pay  the  parking  fee  for 
vehicles  (up  to  two)  parked  at  their 
campsite. 

C.  Camping  Fees 

Camping  fees  are  established  at 
Honeydew  Creek  and  Mattole 
Campgrounds  to  cover  a  portion  of  the 
maintenance  costs;  to  be  commensurate 
with  fees  charged  at  other  public  and 
private  camping  areas  in  the  region;  and 
for  use  as  a  management  tool  to 
discourage  nighttime  group  gatherings 
in  the  campgrounds.  These  nighttime 
group  events  are  not  compatible  with 
the  purpose  of  the  site  development  and 
management  as  an  overnight  camping 
facility,  nor  with  the  goals  of  the  King 
Range  Management  Program  (1974)  and 
King  Range  Visitor  Services  Plan  (1992). 

D.  Black  Sands  Beach  Nighttime  Use 

The  Black  Sands  Beach  Recreation 
Site  is  designed  to  be  a  backcountry 
trailhead  parking  area  and  day  use 
facility.  This  rule  is  intended  to  limit 
nighttime  use  of  the  trailhead  facilities 
to  a  parking  area  for  backcotuitry  use 
only.  The  parking  facilities  are  located 
immediately  adjacent  to  a  residential 
area,  and  nighttime  use  of  the  eirea  as  a 
destination  would  cause  unreasonable 
noise  within  the  neighborhood.  This 
restriction  would  not  affect  overnight 
backcountry  users  who  park  at  the  site, 
and  will  also  not  affect  day  use. 

Violation  of  any  of  the  above  rules  is 
punishable  by  a  iine  not  to  exceed 


$1000  and/or  imprisonment  not  to 
exceed  12  months  (43  CFR  8360.0-7). 

Daniel  E.  Averill, 

Acting  Areata  Field  Manager. 

[PR  Doc.  00-13134  Filed  5-24-00;  8:45  am] 

BILLING  CODE  4310-40-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[OR-958-6333-ET;  GPO-0220;  OR-55753] 

Proposed  Withdrawal  and  Opportunity 
for  Pul9llc  Meeting;  Oregon 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice, 

SUMMARY:  The  Forest  Service,  U.S. 
Department  of  Agriculture,  proposes  to 
withdraw  approximately  960  acres  of 
National  Forest  System  lands,  lying 
within  the  Siskiyou  National  Forest,  to 
protect  the  recreation,  fisheries,  scenic, 
and  water  quality  values  of  the  Scenic 
section  of  the  North  Fork  Smith  Wild 
and  Scenic  River.  This  notice  closes  the 
lands  for  up  to  2  years  from  surface 
entry  and  mining.  The  public  lands 
have  been  and  will  remain  open  to 
mineral  leasing. 

EFFECTIVE  DATE:  Comments  and  requests 
for  a  public  meeting  must  be  received  by 
August  24,  2000. 

ADDRESSES:  Comments  and  meetings 
requests  should  be  sent  to  the  Oregon/ 
Washington  State  Director,  BLM,  P.O. 
Box  2965,  Portland,  Oregon  97208- 
2965. 

FOR  FURTHER  INFORMATION  CONTACT: 

Charles  R.  Roy,  BLM  Oregon/ 
Washington  State  Office,  503-952-6189. 
SUPPLEMENTARY  INFORMATION:  On  May 
19,  2000,  the  Forest  Service  filed  an 
application  to  withdraw  the  following 
described  National  Forest  System  lands 
from  location  and  entry  under  the 
United  States  mining  laws  (30  U.S.C. 
Ch.  2  (1994)),  but  not  the  mineral 
leasing  laws,  subject  to  valid  existing 
rights: 

Willamette  Meridian 

Siskiyou  National  Forest 

All  lands  lying  on  the  right  (west) 
bank  of  the  river  corridor,  including  the 
river  bed,  and  extending  V^  mile  from 
the  centerline  of  the  North  Fork  Smith 
River,  from  Horse  Creek  downstream  4.5 
miles  to  the  confluence  of  Baldface 
Creek,  as  described  in  the  following: 

T.  40  S.,  R.  11  W.,  unsurveved 
Sec.  15,  SWV4SWV4; 
Sec.  16,  EV2; 
Sec.  21,  EV2EV2  and  NWV4SEV4; 


Sec.  22.  WV2WV2  and  SEV4SWV4: 
Sec.  27.  W'/2EV2,  E^/2Wi'2  and  NWV4NWV4; 
Sec.  28.  NEV4NEi'4: 
Sec.  34,  WV2EV2  and  EV2WV2. 
T.  41  S.,R.  11  W., 
Sec.  2,  WV2; 
Sec.  3,  NEV4; 
Sec.  11,NV2NWV4. 

AND  all  lands  lying  on  the  left  (east) 
bank  of  the  river  corridor,  including  the 
river  bed,  and  extending  V*  mile  from 
the  centerline  of  the  North  Fork  Smith 
River  as  described  in  the  following: 

T.  41  S.,R.  11  W.. 

Sec.  2,  those  portions  of  the  EV2SWV4  and 
W'/iSEV4,  lying  outside  the  boundaries 
of  the  Kalmiopsis  Wilderness  Area; 

Sec.  11,  those  portions  of  the  NWV4NEV4 
and  NEV«NWV4,  lying  outside  the 
boundaries  of  the  Wild  segment  of  the 
North  Fork  Smith  Wild  and  Scenic  River. 

The  areas  described  aggregate 
approximately  960  acres  in  Curry  County. 

The  purpose  of  the  proposed 
withdrawal  is  to  protect  the  outstanding 
recreation,  fisheries,  scenic,  and  water 
quality  values  for  which  the  North  Fork 
Smith  River  was  designated  Wild  and 
Scenic. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  withdrawal  may 
present  their  views  in  writing  to  the 
State  Director  at  the  address  indicated 
above. 

Notice  is  hereby  given  that  an 
opportunity  for  a  public  meeting  is 
afforded  in  connection  with  the 
proposed  withdrawal.  All  interested 
parties  who  desire  a  public  meeting  for 
the  piupose  of  being  heard  on  the 
proposed  withdrawal  must  submit  a 
written  request  to  the  State  Director  at 
the  address  indicated  above  within  90 
days  from  the  publication  of  this  notice. 
Upon  determination  by  the  authorized 
officer  that  a  public  meeting  will  be 
held,  a  notice  of  the  time  and  place  will 
be  published  in  the  Federal  Register  at 
least  30  days  before  the  scheduled  date 
of  the  meeting. 

The  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  2300. 

For  a  period  of  2  years  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  the  lands  will  be 
segregated  as  specified  above  unless  the 
application  is  denied  or  canceled  or  the 
withdrawal  is  approved  prior  to  that 
date.  The  temporary  land  uses  which 
may  be  permitted  during  this 
segregative  period  include  licenses, 
permits,  rights-of-way,  and  disposal  of 
vegetative  resources  other  than  under 
the  mining  laws. 
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Dated  May  1<1.  2000. 
Robert  D.  Deviney.  |r.. 

Chief,  Branch  of  Realty  and  Records  Senices 
|FR  Doc.  00-1,3170  Filed  5-24-00;  8:45  dni| 

BILLMQ  CODE  4310-33-P 


DEPARTMENT  OF  THE  INTERIOR 

Minerals  Managwnent  S«rvic« 

Agancy  Information  Collection 
Actlvltlas:  Propoaad  Ck>llactk>n; 
Comment  Raquast 

agency:  Minerals  Management  Service 

(MMS),  Interior. 

ACTION:  Notice  of  extension  of  a 

currently  approved  information 

collection  (OMB  Control  Number  1010- 

0091). 

SUMMARY:  To  comply  with  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1995  (PRA).  we  are 
inviting  comments  on  an  information 
collection  request  (ICR),  titled  "30  CFR 
Part  254.  Oil-Spill  Response 
Requirements  for  Facilities  Located 
Seaward  of  the  Coast  Line."  We  are 
preparing  an  ICR,  which  we  will  submit 
to  the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval. 
DATES:  Submit  written  comments  by 
luly  24.  2000. 

AOORCSSES:  Mail  or  hand  carry 
comments  to  the  Department  of  the 
Interior;  Minerals  Management  Service: 
Attention:  Rules  Processing  Team;  Mail 
Stop  4024;  381  Elden  Street;  Hemdon. 
Virginia  20170-4817.  Our  practice  is  to 
make  comments,  including  names  and 
home  addresses  of  respondents, 
available  for  public  review  during 
regular  business  hours.  Individual 
respondents  may  request  that  we 
withhold  their  home  address  from  the 
rulemaking  record,  which  we  will  honor 
to  the  extent  allowable  by  law.  There 
may  be  circumstances  in  which  we 
would  withhold  from  the  record  a 
respondent's  identity,  as  allowable  by 
the  law.  If  you  wish  us  to  withhold  your 
name  and/or  address,  you  must  state 
this  prominently  at  the  beginning  of 
your  comment.  However,  we  will  not 
consider  anonymous  comments.  We 
will  make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety 
FOR  FURTHER  INFORMATION  CONTACT: 
Alexis  London,  Rules  Processing  Team, 
telephone  (703)  787-1600.  You  may  also 
contact  Alexis  London  to  obtain  a  copy 
of  the  collection  of  information  at  no 
cost. 


SUPPLEMENTARY  INFORMATION: 

Title:  30  CFR  Part  254,  Oil-Spill 
Response  Requirements  for  Facilities 
Located  Seaward  of  the  Coast  Line. 

OMB  Control  Number:  1010-0091. 

Abstract:  The  Federal  Water  Pollution 
Control  Act,  as  amended  by  the  Oil 
Pollution  Act  of  1990  (OPA),  requires 
that  a  spill-response  plan  be  submitted 
for  offshore  facilities  prior  to  February 
18,  1993.  The  OPA  specifies  that  after 
that  date,  an  offshore  facility  may  not 
handle,  store,  or  transport  oil  unless  a 
plan  has  been  submitted.  Regulations  at 
30  CFR  part  254  establish  requirements 
for  spill-response  plans  for  oil-handling 
facilities  seaward  of  the  coast  line, 
including  associated  pipelines. 

We  use  the  information  collected 
under  30  CFR  part  254  to  determine 
compliance  with  OPA  by  owners/ 
operators.  Specifically,  MMS  needs  the 
information  to: 

•  determine  effectiveness  of  the  spill- 
response  capability  of  owners/operators; 

•  review  plans  prepared  under  the 
regulations  of  a  State  and  submitted  to 
MMS  to  satisfy  the  requirements  of  this 
rule  to  ensure  that  they  meet  minimum 
requirements  of  OPA; 

•  verify  that  personnel  involved  in 
oil-spill  response  are  properly  trained 
and  familiar  with  the  requirements  of 
the  spill  response  plans  and  to  witness 
spill-response  exercises; 

•  assess  the  sufficiency  and 
availability  of  contractor  equipment  and 
materials; 

•  verify  that  sufficient  quantities  of 
equipment  are  available  and  in  working 
order; 

•  oversee  spill-response  efforts  and 
maintain  official  records  of  pollution 
events;  and 

•  assess  the  efforts  of  owners/ 
operators  to  prevent  oil  spills  or  prevent 
substantial  threats  of  such  discharges. 

Responses  are  mandatory.  No 
proprietary,  confidential,  or  sensitive 
information  is  collected. 

Frequency:  The  frequency  varies  by 
regulatory  requirement,  but  is  mostly 
annual  or  on  occasion. 

Estimated  Number  and  Description  of 
flespondenfs.  Approximately  193 
owners  or  operators  of  facilities  located 
in  both  State  and  Federal  waters 
seaward  of  the  coast  line. 

Estimated  Annual  Reporting  and 
Recordkeeping  "Hour"  Burden:  The 
currently  approved  burden  for  this 
information  collection  is  47.439  hours. 
The  major  components  of  this  burden 
are  for: 

•  Spill  response  plans  for  OCS  or 
State  water  facilities  (100  hours). 

•  Revised  spill  response  plans  (16.5 
hours). 

•  Modified  OCS  spill  response  plan 
for  facilities  in  State  waters  (45  hours). 


•  Response  plan  for  facilities  in  State 
waters  using  State  requirements  (93 
hours). 

•  Conduct  of  annual  training;  retain 
records  for  2  years  (40  hours). 

•  Conduct  of  triennial  response  plan 
exercise;  retain  records  for  3  years  (110 
hours). 

Estimated  Annual  Reporting  and 
Recordkeeping  "Non-Hour  Cost" 
Burden:  We  have  identified  no  non-hour 
cost  burdens  for  this  collection. 

Comments:  The  PRA  (44  U.S.C.  3501, 
et  seq.)  provides  that  an  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  control  number. 
Section  3506(c)(2)(A)  of  the  PRA 
requires  each  agency  "*   *   *  to  provide 
notice  *   •   *  and  otherwise  consult 
with  members  of  the  public  and  affected 
agencies  concerning  each  proposed 
collection  of  information  *   *   *" 

Agencies  must  specifically  solicit 
conunents  to:  (a)  evaluate  whether  the 
proposed  collection  of  information  is 
necessary  for  the  agency  to  perform  its 
duties,  including  whether  the 
information  is  useful;  (b)  evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (c)  enhance  the  quality, 
usefulness,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
minimize  the  burden  on  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

The  PRA  also  requires  agencies  to 
estimate  the  total  annual  reporting 
"non-hour  cost"  burden  to  respondents 
or  recordkeepers  resulting  from  the 
collection  of  information.  We  have  not 
identified  any  non-hour  cost  burdens 
and  need  to  know  if  you  have  other 
costs  associated  with  the  collection  of 
this  information  for  either  total  capital 
and  startup  cost  components  or  annual 
operation,  maintenance,  and  purchase 
of  service  components.  Your  estimates 
should  consider  the  costs  to  generate, 
maintain,  and  disclose  or  provide  the 
information.  You  should  describe  the 
methods  you  use  to  estimate  major  cost 
factors,  including  system  and 
technology  acquisition,  expected  useful 
life  of  capital  equipment,  discount 
rate(s),  and  the  period  over  which  you 
incur  costs.  Capital  and  startup  costs 
include,  among  other  items,  computers 
and  software  you  purchase  to  prepare 
for  collecting  information;  monitoring, 
sampling,  drilling,  and  testing 
equipment;  and  record  storage  facilities. 
Generally,  your  estimates  should  not 
include  equipment  or  services 
purchased:  (i)  before  October  1,  1995; 
(ii)  to  comply  with  requirements  not 
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associated  with  the  information 
collection;  (iii)  for  reasons  other  than  to 
provide  information  or  keep  records  for 
the  Government;  or  (iv)  as  part  of 
customary  and  usual  business  or  private 
practices. 

We  will  summarize  written  responses 
to  this  notice  and  address  them  in  our 
submission  for  OMB  approval.  As  a 
result  of  your  comments,  we  will  make 
any  necessary  adjustments  to  the  burden 
in  our  submission  to  OMB.  In 
calculating  the  burden,  we  assumed  that 
respondents  perform  certain 
requirements  in  the  normal  course  of 
their  activities.  We  consider  these  to  be 
usual  and  customary  and  took  that  into 
account  in  estimating  the  burden. 

Dated:  May  17.  2000. 
John  V.  Mirabella, 

Acting  Chief,  Engineering  and  Operations 

Division. 

[PR  Doc.  00-13166  Filed  5-24-00;  8:45  am] 

BILUNG  COOE  4310-Mn-W 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Availability  of  Draft  Director's 
Order  Concerning  National  Park 
Service  PoHclee  and  Procedures 
Governing  Its  Structural  Fire 
Management  Program 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Notice  of  availability. 

SUMMARY:  The  National  Park  Service 
(NPS)  has  prepared  a  Director's  Order 
setting  forth  its  policies  and  procedures 
governing  structural  fire  prevention, 
protection,  and  suppression.  When 
adopted,  the  policies  and  procedures 
will  apply  to  all  units  of  the  national 
park  system,  and  will  supersede  and 
replace  the  policies  and  procedures 
issued  in  Jiuie  1987. 
DATES:  Written  comments  will  be 
accepted  until  June  26.  2000. 
ADDRESSES:  Draft  Director's  Order  #58  is 
available  on  the  Internet  at  http:// 
www.nps.gov/refdesk/DOrders/ 
index.htm.  Requests  for  copies  and 
written  comments  should  be  sent  to  Bill 


Oswald,  NPS  Structural  Fire  Program 
Manager,  Fire  Management  Program 
Center,  3833  S.  Development  Avenue, 
Boise,  Idaho  83705,  or  to  his  Internet 

address:  bill oswald@nps.gov. 

SUPPLEMENTARY  INFORMATION:  The  NPS 
is  updating  its  current  system  of  internal 
written  instructions.  When  these 
documents  contain  new  policy  or 
procedural  requirements  that  may  affect 
parties  outside  the  NPS,  they  are  first 
made  available  for  public  review  and 
comment  before  being  adopted.  The 
policies  and  procedures  governing 
structural  fire  management  have 
previously  been  published  in  the  form 
of  guideline  NPS-58.  That  guideline 
will  be  superseded  by  the  new 
Director's  Order  58  (and  a  reference 
manual  that  will  be  issued  subsequent 
to  the  Director's  Order).  The  draft 
Director's  Order  covers  topics  such  as 
fire  management  planning,  safety  and 
health,  cultural  resources,  concessions, 
reporting,  investigation,  training, 
coordination,  program  review, 
preparedness,  and  funding.  Director's 
Order  #58  addresses  only  structural  fire 
management;  wildland  fire  management 
is  addressed  in  Director's  Order  #18, 
approved  November  17, 1998  (and  is 
also  available  on  the  Internet  site  Usted 
above). 

Dated:  May  19,  2000. 
Loran  Eraser, 

Chief,  Office  of  Policy. 

[FR  Doc.  00-13143  Filed  5-24-00;  8:45  am] 

BILLING  COOE  4310-7D-P 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Submission  for  OMB  Review; 
Comment  Request 

May  18,  2000. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  requests  (ICRs)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13, 


44  U.S.C.  Chapter  35).  A  copy  of  each 
individual  ICR,  with  applicable 
supporting  documentation,  may  be 
obtained  by  calling  the  Department  of 
Labor.  To  obtain  documentation  for 
BLS,  ETA,  PWBA,  and  OASAM  contact 
Karin  Kurz  ({202}  219-5096  ext.  159  or 
by  E-mail  to  Kurz-Karin@dol.gov).  To 
obtain  documentation  for  ESA,  MSHA, 
OSHA,  and  VETS  contact  Darrin  King 
({202}  219-5096  ext  151  or  by  E-Mail  to 
King-Darrin@dol.gov). 

Comments  should  be  sent  to  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  BLS,  DM, 
ESA,  ETA,  MSHA,  OSHA,  PWBA,  or 
VETS,  Office  of  Management  and 
Budget,  Room  10235,  Washington,  DC 
20503  ({202}  395-7316),  on  or  before 
June  26,  2000. 

The  OMB  is  particularly  interested  in 
comments  which: 

•  evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  enhance  the  quabty,  utility,  and 
clahty  of  the  information  to  be 
collected;  and 

•  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Agency:  Employment  and  Training 
Administration. 

Title:  Weekly  Claims  and  Extended 
Benefits  Data  and  Weekly  Initial  and 
Continued  Claims  Report. 

OMB  Number:  1205-0028. 

Affected  Public:  State,  Local,  or  Tribal 
Government. 


Form 


Total  re- 
spondents 


Frequency 


Total  re-       Average  time  per  re- 
sponses sponse 


Estimated  total  bur- 
den 


ETA  538  . 

ETA  539  .. 

Totals 


53 
53 
53 


Weekly 
Weekly 


2.756 
2,756 
5,512 


30  min 
50  min 
40  min 


!  1 .378  hours. 
2,297  hours 
3,675  hours. 
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Total  annualized  capital/startup 
costs:  $0. 

Total  annual  costs  lopemtinff/ 
maintaining  systems  or  purchasing 
services):  SO. 

Description:  Data  for  the 
determination  of  the  beginning, 
continuance,  or  termination  of  an 
Extended  Benefit  (EB)  period  in  any 
State  by  reason  of  the  EB  trigger  rate  and 
the  data  on  initial  and  continued  claims 
used  as  economic  indicators. 

Ira  L.  Mills, 

Departmental  Clearance  Officer. 

[FR  Doc.  00-13155  Filed  5-24-00;  8:45  ami 

BlUJNa  COOe  4810-W-M 


DEPARTMENT  OF  LABOR 

Offlo*  of  ttM  S«cr«tary  Submission  for 
0MB  Rsvlsw;  Commsnt  Rsqusst 

May  15.  2000 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  requests  (K]Rs)  to 
the  Office  of  Management  and  Budget 
(0MB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13, 
44  U.S.C.  Chapter  35).  A  copy  of  each 
individual  ICR,  with  applicable 
supporting  documentation,  may  be 
obtained  by  calling  the  Department  of 
Labor.  The  obtain  documentation  for 
BLS,  ETA.  PWBA.  and  OASAM  contact 
Karin  Kurz  ((202)  219-5096  ext.  159  or 
by  E-mail  to  Kurz-Karin@dol.gov).  To 
obtain  documentation  for  ESA.  MSHA. 
OSHA,  and  VETS  contact  Darrin  King 
((201)  219-5096  ext   151  or  by  E-Mail  to 
King-Darrin@dol  gov ) 

Comments  should  be  sent  to  Office  of 
Information  and  Regulatory  Affairs. 
Affairs,  Attn:  OMB  Desk  Officer  for  BLS. 
DM,  ESA.  ETA,  MSHA.  OSHA.  PWBA. 
or  VETS,  Office  of  Management  and 
Budget,  Room  10235.  Washington.  DC 
20503  ((202)  395-7316),  on  or  before 
June  26,  2000 

The  OMB  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  propo.sed 
collection  of  information  is  necessary 
for  the  proper  performant.e  of  the 
functions  of  the  agency,  inciiuling 
whether  the  information  will  have 
practical  utility: 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information. 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  informatitm  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 


are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 
eg.,  permitting  electronic  submission  of 
responses. 

Agency:  Employment  Standards 
Administration  (ESA). 

Title:  Wage  Statement. 

Type  of  Review:  Extension. 

OMB  Number:  1215-0148. 

Frequencv:  On  occassion. 

Affected  Public:  Farms,  business  or 
other  for-profit.  Individuals  or 
households. 

Number  of  Respondents:  14  million. 

Number  of  Annual  Responses:  34 
million. 

Estimated  Time  Per  Response:  1 
minute. 

Total  Burden  Hours.  566,667. 

Total  Annualized  capital/startup 
costs:  $0. 

Total  annual  costs  (operating/ 
maintaining  systems  or  purchasing 
services):  SO. 

Description:  The  Migrant  and 
Seasonal  Agricultural  Protection  Act 
require  employers  of  agricultural 
workers  to  maintain  records  of  certain 
payroll  information  given  to  each 
worker. 

Ira  L.  Mills, 

Ih'partmnntal  Ch-arance  Officer 

IKK  l)o(    00-13156  Filed  5-24-00;  8.45  am] 

BILUNG  COOe  4S10-27-M 


DEPARTMENT  OF  LABOR 

Emptoymont  and  Training 
Administration 

Workforc*  Invastmsnt  Act 
(WIAKSsction  167)  National 
Farmworfcar  Jobs  Program  (NFJP) 

Allocations 

AGENCY:  Employment  and  Training 
Administration  (ETA),  Labor 
ACTION:  Notice:  Announcement  of 
Formula  Allocations  for  the  Program 
Year  (PY)  2000  NFJP, 

summary:  Pursuant  to  Section  182(d)  of 
the  WIA,  the  ETA  is  publishing  the  PY 
2000  allocations  for  the  NFfP  authorized 
under  Section  167  of  the  WIA. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms 
Alicia  Fernandez-Moft.  C'hief,  Division 
of  Seasonal  Farmworker  Programs.  Her 
e-mail  address  is  <afernandez- 
mott@doleta,gov>   Her  telephone 
number  is  (202)  219-5500,  ext.  121. 
(This  is  not  a  toll-frtMj  number.) 
EFFECTIVE  DATE:  May  25,  2000. 
f^omments  must  be  submitted  on  or 
before  lune  26.  2000. 


SUPPLEMENTARY  INFORMATION:  On  May 
19,  1999,  a  Notice  of  the  new  formula 
for  allocating  funds  available  for  the 
NFJP  (formerly  referred  to  as  the 
Migrant  and  Seasonal  Farmworker 
(MSFW)  program)  was  published  in  the 
Federal  Register  at  64  FR  27390  (May 
19,  1999).  The  Notice  explains  how  the 
new  formula  achieves  its  purpose, 
which  is  to  distribute  funds 
geographically  by  State  service  area  on 
the  basis  of  each  area's  relative  share  of 
farmworkers  who  are  eligible  for 
eru-oUment  in  the  NF[P.  The  new 
formula  consists  of  a  rational 
organization  of  multiple  data  sets 
selected  to  yield  the  relative  share 
distribution  of  eligible  farmworkers.  The 
result  is  substantially  more  relevant  to 
the  purpose  than  the  allotments 
determined  by  the  prior  formula. 
Because  it  is  the  best  available 
allocation  tool  and  to  maintain 
consistency,  the  Department  of  Labor  is 
using  the  new  formula  described  in  the 
May  19  Notice  to  allfK:ate  PY  2000  WIA 
section  167  funds.  The  rationale  for  the 
new  allocation  formula  and  underlying 
methodology  on  how  the  new  formula 
realigns  the  NFJP  allocations,  is  fully 
explained  in  the  May  19  Notice.  The 
Department  of  Labor  invites  comments 
on  our  decision  to  use  this  formula  for 
allocating  PY  2000  funds. 

Implementing  the  new  formula  in  PY 
1999  gave  rise  to  significant  changes  in 
relative  funding  levels.  The  magnitude 
of  the  realignment  for  some  State  service 
areas  is  substantial.  This  is  attributable 
to  the  inherent  weaknesses  of  the  data 
sources  used  under  the  prior  formula 
and  also  to  the  fact  the  sources  had 
gradually  become  substantially  d^te- 
stale.  To  provide  for  a  smooth  transition 
from  the  original  distributions,  to  the 
distributions  provided  by  the  new 
formula.  Part  IV  of  the  May  19.  1999 
Notice  provides  a  strategy  for 
implementation  of  the  new  formula 
through  four  incremental  "hold 
harmless"  stages.  The  stages  adjust  the 
formula  allocations  by  limiting  the  rate 
of  reduction  in  relative  funding  levels  to 
the  four  annual  increments  of  95 
percent,  90  percent,  85  percent  and  80 
percent  of  the  1998  level — the  last  year 
under  the  old  formula.  Full 
implementation  of  the  new  (combined- 
data)  formula  is  reached  on  the  5th  year 
allocation.  The  May  19,  1999  Notice 
provides  that  for  PY  2000,  which  is  the 
second  stage  hold-harmless  year,  each 
State  service  area  will  receive  no  less 
than  90  percent  of  its  PY  1998  allocation 
(64  FR  27390.  27399  §  IV(2)).  PY  2000 
is  the  operating  year  that  begins  on  July 
1,2000. 

The  Fiscal  Year  2000  pre-recission 
appropriation  for  the  MSFW  programs 
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under  WIA  Section  167  is  $74,445,000. 
A  portion  of  this  amount  is  an  addition 
to  the  Administration's  budget  request. 
This  budget  addition  amount  is 
designated  in  the  Committee 
appropriation  language  for  addressing 
two  objectives.  One  objective  applies  to 
the  state-by-state  formula  allocation  of 
funds  for  the  NFJP.  The  budget  addition 
offsets  the  scheduled  adjustment  to 
those  State  service  areas  vmdergoing  a 
reduction  in  funding,  by  financing  the 
difference  between  their  PY  1998  level 
and  the  PY  2000  hold-harmless  adjusted 
level.  The  other  is  to  provide  additional 
funding  to  raise  the  discretionary 
support  for  the  farmworker  housing 
assistance  grants  fi-om  the  1998  level  to 
a  level  of  $3,000,000.  The  total  budget 
addition  amoimt  is  $  3,428,000.  The 
recission  action  on  the  appropriation  for 
the  WL\  Section  167  Is  $250,000.  All  of 
the  $250,000  recission  amount  is 
applied  to  reduce  the  budget  addition. 
The  final  budget  addition,  after 
reduction  for  the  recission  amount,  is 
$3,178,000. 

hi  PY  2000,  the  base  amount  allocated 
under  the  formula  is  equal  to  the  PY 


1999  formula  allocation  amount  of 
$67,596,408.  The  budget  addition 
amount  is  applied  to  those  state  service 
areas  that  are  allocated  a  declining 
relative  share  of  funding  under  the 
second  hold-harmless  stage  of  the  new 
formula.  Had  there  been  no  recission 
action,  the  total  cost  of  this  offset  would 
be  $2,927,691.  Application  of  the  7.293 
percent  budget  recission,  reduces  the 
budget  addition  by  $213,517  to  the  post- 
recission  level  of  $2,714,174.  The  total 
amount  allocated  to  the  States  for  the 
NFJP  is  the  base  amount,  plus  the 
budget  addition  amount,  less  the 
applied  recission  amoiuit,  leaving  a  net 
total  of  $70,310,582.  The  effects  of  these 
steps  for  each  State  service  area  are 
shown  in  the  last  three  columns  of  the 
"Allocation  Table." 

Under  20  CFR  669.240(a),  at  least  94 
percent  of  the  funds  appropriated  must 
be  allocated  to  the  State  service  areas  for 
the  NFJP  grants.  The  total  amount 
($70,310,582)  allocated  for  PY  2000  is 
94.446  percent,  thus  exceeding  the 
minimum  requirement.  The  remaining 
amount  of  the  appropriation  is  available 
for  the  other  WIA  Section  167  activities 


for  farmworkers,  which  include  the  post 
recission  amount  of  $2,963,543  for  the 
PY  2000  farmworker  housing  assistance 
grants. 

Minimum  Funding  ProTisions 

Part  V  of  the  Federal  Register  Notice 
(See  64  FR  27390,  27400  §V  (May  19, 
1999)  provides  that  a  State  service  area 
allocated  less  than  $60,000  could  be 
combined  with  an  adjoining  State 
service  area.  For  PY  2000,  the  Rhode 
Island  area  allocation  of  $2,875  will  be 
combined  with  the  Connecticut  area 
allocation.  The  incumbent  grantee  will 
not  be  required  to  amend  its  PY  2000 
operating  plan  due  to  this  action. 

PY  2000  Allocations 

The  final  (far  right-hand)  column  of 
the  "Allocation  Table"  provides  the 
allotments  for  the  NFJP  in  PY  2000. 
Grantees  will  use  these  figures  in 
preparing  the  PY  2000  NFJP  grant  plans. 

Signed  at  Washington.  DC.  this  18th  day  of 
May,  2000. 

Shirley  M.  Smith, 

Administrator.,  Office  of  Adult  Services. 


Allocation  Table  for  Program  Year  2000  Natioi^ial  Farmworker  Jobs  Program 


state 


PY  1998  allot- 
ments 


Formula  allo- 
cation w/o 

hold  tiamiless 
adjustment 


Fonnula 
percentaqe 
share  w/b 
hold  hann- 
less 
(in  per- 
cent) 


PY  2000  allo- 
cation with 

tiold  hamiless 
adjustment 


Cost  to 
bring  states 
to  PY  1996 

levels 


Recission 
action 

(7.293) 


PY  2000  allot- 
ments 


Alabama  

Arizona  

Arkansas  

Califomia  

Colorado 

Connecticut  

Delaware  

Florida  

Georgia  

Idaho  

Illinois  

Indiana  

Iowa 

Kansas  

Kentucky  

Louisiana 

Maine  

Maryland  

Massachusetts  . 

Michigan  

Minnesota 

Mississippi  

Missouri  

Montana  

Nebraska 

Nevada  

New  Hampshire 

New  Jersey  

New  Mexkx}  

New  York  

North  Carolina  .. 
North  Dakota  .... 
Ohk) 


$791 

1,519 

1,167 

14.591 

805 

206 

118 

4,631 

1,711 

877 

1,425 

781 

1,314 

697 

1,352 

796 

327 

306, 

351, 

878, 

1,274 

1,449 

1,094 

667 

774 

200 

112 

400 

598 

1,850 

3,006 

468 

904 


835  1 

,645  I 

409 

138 

523 

,024 

334 

,415 

,615 

438 

808 

615 

,394 

,839 

613 

032 

397  I 

291 

027 

641 

,775  i 

044  I 

524 

189 

884  I 

795  i 

600  i 

038 

720  1 

667  ' 

003 

362 

951 


$437 

1,719 

724 

20,067 

992 

303 

125 

2,465 

876 

1,079 

1,424 

927 

1,078 

1,078 

1,043, 

484 

174 

363 

298 

944 

879 

571 

976 

461 

1,092 

159 

100 

698 

934 

1,088 

1 ,897 

609 

1,264 


632 
,287 
893 
526 
,449 
689 
,899 
,700 
499 
184 
,912 
202 
955 
783 
179 
,907 
702 
789 
012 
430 
095 
321 
379 
861 
397 
091 
958 
545 
978 
774 
104 
496 
492 


0.67766 
2.66226 
1.12247 
31,07392 
1.53678 
0.47025 
0.19495 
3.81806 
1 .35723 
1.67108 
2.20643 
1 .43574 
1 .67073 
1.67046 
1.61533 
0.75086 
0.27052 
0.56332 
0.46146 
1  46242 
1.36125 
0.88467 
1.51189 
0.71518 
1.69154 
0.24635 
0.15633 
1.08168 
1.44778 
1.68593 
2.93760 
0.94379 
1.95803 


$712,652 

1,646,953 

1,050,668 

16,077,073 

879,010 

228,51 1 

125,899 

4,168.274 

1,540,454 

957,349 

1,424,912 

850,271 

1,182.955 

777,719 

1.217,352 

716,429 

294,657 

333,229 

315,924 

944,430 

1,147.298 

1,304,140 

985,072 

600.470 

855,772 

180,716 

101.340 

451 ,763 

667,952 

1 ,665,600 

2,705,403 

513,493 

998,582 


$79,183 
116.741 


463.141 
171.161 

896 

131.439 

135.261 
79,603 
32,740 

35,103 

127,477 

144,904 

109.452 

66,719 

20,079 
11,260 


185,067 
300,600 


$5,775 

0 

8,514 

0 

0 

0 

0 

33,777 

12.483 

0 

65 

0 

9,586 

0 

9.865 

5.805 

2.388 

0 

2.560 

0 

9.297 

10,568 

7,982 

4.866 

0 

1.464 

821 

0 

0 

13,497 

21.923 

0 

0 


$786,060 

1 .646.953 

1.158.895 

16.077,073 

879.010 

228.51 1 

125,899 

4,597,638 

1.699,132 

957,349 

1 .425.743 

850.271 

1,304.808 

777.719 

1.342.748 

790,227 

325.009 

333.229 

348.467 

944.430 

1 ,265,478 

1.438.476 

1.086,542 

662,323 

855.772 

199,331 

1 1 1 .779 

451,763 

667,952 

1,837,170 

2,984,080 

513,493 

998,582 
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Allocation  Table  for  Program  Year  2000  National  Farmworker  Jobs  Program — Continued 


state 


PY  1998  allot- 
ments 


Formula  allo- 
cation w/o 

hold  hamiless 
adjustment 


Fomnula 
percentage 
share  w/o 
hold  harm- 
less 
(in  per- 
cent) 


PY  2000  allo- 
cation with 

hold  harmless 
adjustment 


Cost  to 
bnna  states 
to  PY  1998 

levels 


Reassion 
action 
(7.293) 


PY  2000  allot- 
ments 


-t- 


Oklahoma   

Oregon  

Pennsylvania 

Rhode  Island       

South  Carolina  

South  Dakota  

Tennessee   

Texas  

Utah    

Vermont 

Virginia  

Washington  _ 

West  Virginia 

Wisconsin   

Wyoming  

Total  Center  United  States 
Conterminous  United  States 

Hawaii     

Puerto  Rko  « 

Subtot  (Hl+PR)    

Total  United  States  


608 

1.087 

1.221 

1.080 
692 
957 

5,979 
245 
213 

1.036 

1.705 
219 

1,229 

201 

63,933 

63,933 

251 

2,938 

3,190 
67,123 


145 
697 
441 
0 
,106 
869 
799 
800 
,354 
134 
441 
576 
325 
201 
911 
384 
384 
607 
827 
434 
818 


1,276 

1,452 

1.549 

38 

391 

456 

720 

6.697 

288 

105 

708 

2,262 

100 

953 

232 

64,579 

64,579 

204 

2,812 

3,016 

67,596 


891 ; 

,311  i 
985  I 
,832 
,046 
831  [ 
217 
,752 
106  I 
.217 
789 
,216 
275 
,157 
,207 
952 
952 
254 
202 
456 
408 


1  97723 
2.24886 
240010 
006013 

0  60552 
070739 

1  11523 
10  37126 

044612 

0  16293 

1  09754 
350297 

0  15527 

1  47593 
035956 

100.00 

95  53755 

4 16028 

30217 

446 

100  00 


702, 

1.195, 

1,336, 

2 

972, 

623, 

862, 

6.475, 

266, 

191, 

932, 

1 .873, 

197, 

1,106, 

219, 

64,579, 


695 
236 
212 
875 
095 
582 
019 
747 
687 
821 
797 
085 
393 
281 
105 
952 


204,254 

2,812,202 

3,016,456 

67,596.408 


108,011 
69,287 
95,780 


21.313 
103,644 

21,932 
122.920 

2,753,713 

47,353 

126,625 

173,978 

2,927,691 


0 
0 
0 

0 
7,877 
5,053 
6,985 

0 

0 
1,554 
7,559 

0 
1,600 
8,965 

0 
200,828 

3.453 

9.235 

12,688 

213,517 


702,695 

1,195,236 

1,336,212 

2,875 

1 ,072,229 

687,816 

950,814 
6,475,747 

266.687 

211,580 
1 ,028,882 
1 ,873,085 

217,725 
1.220,236 

219,105 
67,132,836 

248,154 

2,929.592 

3,177,746 

70,310.582 


[FR  Doc.  00-13154  Filed  5-24-00;  8:45  am] 
MLUMQ  COOC  4510-30-^ 

DEPARTMENT  OF  LABOR 

EmploynMnt  and  Training 
Administration 

Work  incentive  Grants 

AGENCY:  Employment  and  Training 
Administration  (ETA),  DOL. 
ACTION:  Notice  of  availability  of  funds; 
Solicitation  for  Grant  Applications 
(SGA). 

This  notice  contains  all  of  the  necessary 
information  and  forms  ne^ed  to  apply 
for  grant  funding 

summary:  The  U.S.  Department  of  Labor 
(DOL),  Employment  and  Training 
Administration  (ETA)  announces  the 
availability  of  $20  million  to  award 
competitive  grants  designed  to  enhance 
the  employability,  employment  and 
career  advancement  of  people  with 
disabilities  through  enhanced  service 
delivery  in  the  new  One-Stop  delivery 
system  established  under  the  Workforce 
Investment  Act  of  1998.  The  Work. 
Incentive  Grant  program  will  provide 
grant  funds  to  consortia  and/or 
partnerships  of  public  and  private  non- 
profit entities  working  in  coordination 
with  a  state  and/or  local  One-Stop 
delivery  system  to  augment  the  existing 
programs  and  services  and  ensure 
programmatic  access  and  streamlined. 


seamless  service  delivery  for  people 
with  disabilities. 

DATES:  Applications  will  be  accepted 
commencing  on  the  date  of  publication. 
The  closing  date  for  receipt  of 
applications  under  this  announcement 
is  Tuesday.  Augiist  1,  2000,  at  4:00  p.m. 
Eastern  Standard  Time  (EST)  at  the 
address  below  Telefacsimile  (fax), 
telegraphed,  or  electronic  applications 
will  not  be  honored. 
ADDRESSES:  Applications  shall  be 
mailed  to  the  U.S.  Department  of  Labor. 
Employment  and  Training 
Administration,  Division  of  Federal 
Assistance.  Attention:  Ms.  B.  Jai 
Johnson.  SGA/DFA  00-107,  200 
Constitution  Avenue,  NW  Room  S- 
4203,  Washington,  EX:  20210. 
FOR  FURTHER  INFORMATION  CONTACT: 
Questions  should  be  faxed  to  Ms.  B.Jai 
Johnson,  Grants  Management  Specialist, 
Division  of  Federal  Assistance,  Fax 
(202)  219-8739.  This  is  not  a  toll-free 
number  All  inquiries  should  include 
the  SGA  number  (DFA  00-107)  and  a 
contact  name,  fax  and  phone  numbers. 
This  solicitation  is  also  being  published 
on  the  Internet  on  the  ETA's  disability 
On-line  Home  Page  at  wdsc.org/ 
disability,  or  the  ETA  homepage  at 
doleta.gov.  Award  notifications  will  also 
be  published  on  the  ETA  homepage. 
SUPPLEMENTARY  INFORMATION: 

I.  Authority 

Provisions  relating  to  the  One-Stop 
delivery'  system  are  at  Section  121. 


1 34(c)  of  the  Workforce  Investment  Act 
(29  use  2841,  2864);  Wagner-Peyser  Act 
53(c)(1)  (29  use  496(c)(1))  and 
Department  of  Labor  Appropriations  Act 
2000  (Pub.  L.  106-113).  Regulations 
governing  the  Workforce  Investment  Act 
are  at  20  CFR  parts  660-671.  An  Interim 
Final  Rule  was  published  in  the  Federal 
Register  at  64  FR  18662  (Apr.  19,1999) 
with  issuance  of  final  rule  planned  for 
the  summer  of  2000. 

n.  Background 

The  Workforce  Investment  Act  of 
1998  establishes  comprehensive  reform 
of  existing  Federal  job  training  programs 
with  amendments  impacting  service 
delivery  under  the  Wagner  Peyser  Act, 
Adult  Education  and  Literacy  Act,  the 
Rehabilitation  Act  and  supersedes  the 
Job  Training  Partnership  Act.  A  number 
of  other  Federal  programs  are  also 
identified  as  required  partners  under  the 
One-Stop  delivery  system  with  the 
intention  of  providing  comprehensive 
services  for  all  Americans  to  access  the 
information  and  resources  available  to 
them  in  the  development  and 
implementation  of  their  career  goals. 
The  intention  of  the  One-Stop  system  is 
to  establish  programs  and  providers  in 
co-located,  coordinated  and  integrated 
settings  that  are  coherent  and  accessible 
for  individuals  and  businesses  alike  in 
approximately  600  workforce 
investment  areas  which  will  be 
established  throughout  the  nation. 

The  Workforce  investment  Act 
establishes  State  and  Local  Workforce 
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Investment  Boards  focused  on  strategic 
plaiming,  policy  development,  and 
oversight  of  the  workforce  system  with 
significant  authority  for  the  Governor 
and  chief  elected  officials  to  build  on 
existing  reforms  in  order  to  implement 
innovative  and  comprehensive 
workforce  investment  systems. 
Although  systemic  change  of  the 
magnitude  envisioned  by  the  Workforce 
Investment  Act  is  a  long  term  process. 
State  and  local  planning  processes  eire 
required  to  be  in  place  by  July  1.  2000. 
The  Work  Incentive  Grants  will 
facilitate  model  service  delivery  for 
people  with  disabilities  involving 
coordination  of  the  multiple  programs 
and  agencies  which  frequently  impact 
their  ability  to  achieve  self-sustaining 
employment,  skill  atteunment  and  long 
range  career  opportunities.  Recognizing 
that  many  One-Stop  delivery  systems 
may  not  currently  have  the  capacity  to 
provide  comprehensive  services  to 
people  with  disabilities,  the  Work 
Incentive  Grant  is  designed  to  provide 
seed  monies  for  the  enhancement  of 
service  delivery  in  the  One-Stop 
delivery  system. 

Many  people  with  disabilities  are 
looking  to  the  new  workforce 
investment  system  to  address  their 
employment  and  training  needs  in  a 
progressive,  enlightened  environment 
with  cutting-edge  technologies.  They 
also  expect  the  One-Stop  delivery 
system  to  provide  comprehensive 
services  to  meet  multiple  barriers  which 
frequently  limit  their  access  to  a 
productive,  economically  rewarding 
work  life.  These  may  include,  but  are 
not  limited  to,  the  availability  of  basic 
and  skill  development;  vocational  skill 
training  or  advanced  educational 
opportunities;  apprenticeship  and 
entrepreneurial  training;  transportation 
assistance  to  reach  training  or 
employment;  housing  assistance  or 
advise  on  retaining  existing  housing 
upon  employment;  and  access  to 
medical  health  coverage  upon 
employment. 

Additional  Background  Information 

There  are  approximately  50  million 
Americans  with  disabilities,  30  million 
of  whom  are  of  working  age.  Of  the 
latter,  many  are  relegated  to  lives  of 
poverty  and  reliance  on  public 
assistance  and  supports.  The  economic 
boom  of  recent  years  has  had  little  to  no 
impact  on  the  more  than  70%  of  those 
with  significant  disabilities  of  working 
age  who  are  not  employed.  In  addition, 
many  people  have  hidden  disabilities 
which  may  or  may  not  be  recognized  or 
officially  diagnosed  but  which  impact 
their  ability  to  obtain,  retain  or  advance 
in  employment. 


Approximately  10  million  people 
with  disabilities  are  recipients  or 
beneficiaries  of  Supplemental  Security 
Income  (SSI)  or  Social  Security 
Disability  Insurance  (SSDI).  Many  other 
individuals  with  disabilities  receive 
public  assistance  under  the  Temporary 
Assistance  for  Needy  Families  (TANF) 
program.  The  benefits  or  payments  to 
these  individuals  are  generally  at  or 
below  Federal  poverty  income  levels. 

Generally  eligibility  for  Medicaid, 
access  to  subsidized  housing  and  other 
benefits  are  automatically  tied  to  receipt 
of  SSI  or  TANF,  while  Medicare  and 
some  other  public  supports  are  closely 
linked  to  SSDI  benefits.  Public  policy 
systems,  particularly  those  related  to 
necessary  health  coverage,  have  for 
many  years  encouraged  dependency  on 
income  supports  and  created  many 
obstacles  to  employment  and  economic 
independence. 

The  loss  of  health  care  benefits  and 
other  structural  disincentives  to 
working  and  achieving  self-sufficient, 
living  wages  have  been  partially 
addressed  in  the  Ticket  to  Work  and 
Work  Incentives  Improvement  Act  of 
1999  (TWWILA)  [Public  Law  106-170] 
which,  among  other  provisions, 
encourages  States  to  enact  expanded 
and  more  readily  accessible  health  care 
coverage  for  working  age  individuals 
with  disabilities.  Although  not 
authorized  under  the  TWTWILA,  the 
Department  of  Labor  intends  for  the 
Work  Incentive  Grant  program  to  further 
support  the  employment  objectives  of 
TWWILA  for  SSI  and  SSDI  recipients  by 
enhancing  the  State  and  local  workforce 
investment  system  for  all  people  with 
disabilities. 

The  Department  of  Labor  has  worked 
with  the  Social  Security  Administration 
(SSA)  and  the  Department  of  Health  and 
Human  Services  (HHS)  in  designing  the 
Work  Incentive  Grant  program,  in  a 
coordinated  and  strategic  effort  to 
support  the  issuance  and  objectives  of 
separate  SSA's  cooperative  agreement 
and  HHS's  grant  programs  authorized 
under  the  TWWILA.  The  SSA  vdll  be 
awarding  $50,000  to  $300,000  grants  for 
a  $23  million  Planning,  Assistance  and 
Outreach  program  to  establish  the 
capacity  to  provide  comprehensive 
information  on  work  incentives  to  SSI 
and  SSDI  recipients  throughout  each 
State.  Workforce  Investment  Boards  and 
One-Stop  systems,  among  other  entities, 
are  eligible  applicants  for  the  SSA 
Planning,  Assistance  and  Outreach 
Cooperative  Agreement  program.  The 
HHS  Medicaid  Infrastructure  Grant 
program  is  authorized  for  five  years 
with  approximately  $40  million  to  be 
awarded  annually  to  State  Medicaid 
Agencies  for  establishing  Medicaid  buy- 


in  opportunities  for  individuals  who  are 
working.  Each  of  the  three  grant 
programs  is  administered  separately  by 
its  respective  agency  but  are  expected  to 
be  implemented  in  Fiscal  Year  2000. 
The  Department  of  Education  also 
provided  input  for  the  requirements  of 
this  Solicitation  for  Grant  Application. 
The  Presidential  Task  Force  on 
Employment  of  Adults  with  Disabilities, 
established  under  Executive  Order 
13078,  facilitated  and  provided 
guidance  to  this  multi-agency  process  as 
part  of  their  charge  to  design  a 
coordinated  and  aggressive  national 
policy  that  will  bring  working-age 
individuals  with  disabilities  into  gainful 
employment  at  a  rate  approaching  that 
of  the  general  population. 

m.  Submission  of  Applications 

Late  Applications.  Any  application 
received  ajfter  the  exact  date  and  time 
specified  for  receipt  at  the  office 
designated  in  this  notice  will  not  be 
considered,  unless  it  is  received  before 
awards  are  made  and  it — (a)  was  sent  by 
U.S.  Postal  Service  registered  or 
certified  mail  not  later  than  the  fifth 
calendar  day  before  the  date  specified 
for  receipt  of  applications  [e.g.,  an 
application  submitted  in  response  to  a 
solicitation  requiring  receipt  of 
applications  by  the  20th  of  the  month 
must  have  been  mailed/post  marked  by 
the  15th  of  that  month);  or  (b)  was  sent 
by  the  U.S.  Postal  Service  Express  Mail 
Next  Day  Service  to  addressee  not  later 
than  5  p.m.  the  place  of  mailing  two 
working  days  prior  to  the  date  specified 
for  receipt  of  applications.  The  term 
"working  days"  excludes  weekends  and 
Federal  holidays.  "Post  marked"  means 
a  printed,  stamped  or  otherwise  placed 
impression  (exclusive  of  a  postage  meter 
machine  impression)  that  is  readily 
identifiable,  without  further  action,  as 
having  been  supplied  or  affixed  on  the 
date  of  mailing  by  an  employee  of  the 
U.S.  Postal  Service. 

Withdrawal  of  Applications. 
Applications  may  be  withdrawn  by 
written  notice  or  telegram  (including 
mail  gram)  received  at  any  time  before 
an  award  is  made.  Applications  may  be 
withdrawn  in  person  by  the  applicant  or 
by  an  authorized  representative  thereof, 
if  the  representative's  identity  is  made 
known  and  the  representative  signs  a 
receipt  of  the  proposal. 

Hand  Delivered  Proposals.  It  is 
preferred  that  applications  be  mailed  at 
least  five  days  prior  to  the  closing  date. 
To  be  considered  for  funding,  hand- 
delivered  applications  must  be  received 
by  4  p.m..  EST.  August  1,  2000,  at  the 
specified  address.  Failure  to  adhere  to 
the  above  instructions  will  be  basis  for 
a  determination  of  nonresponsiveness. 
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Overnight  express  mail  from  carriers 
other  than  the  U.S.  Postal  Service  will 
be  considered  hand-delivered 
applications  and  must  be  received  by 
the  above  specified  date  and  time. 

TV.  Funding  Availability  and  Period  of 
Performance 

The  Department  of  Labor  anticipates 
awarding  20-40  grants  ranging  from 
$500,000  to  $1.5  million.  The  period  of 
performance  will  be  approximately  30 
months  from  the  date  of  execution  by 
the  Department.  The  grant  funds  would 
be  available  for  expenditure  until  June 
30,  2003  when  the  authority  for  these 
funds  will  expire.  The  Department  may 
make  subsequent  grant  awards,  which 
would  extend  grant  objectives,  to  the 
original  grantees  based  on  satisfactory 
performance  and  the  availability  of 
funds. 

V.  Eligible  Applicants 

Eligible  applicants  may  be  a  State 
and/or  Local  Workforce  Investment 
Board(s)  (State  Board/Local  Board(s)) 
established  under  the  Workforce 
Investment  Act  or  other  State/local 
public  entities  including,  Vocational 
Rehabilitation,  Mental  Health.  Mental 
Retardation/Developmental  Disability. 
TANF;  and/or  a  private  non-profit 
organization  including,  but  not  limited 
to  Centers  for  Independent  Living 
(CILs).  disability  advocacy  and  provider 
organizations,  federally-funded 
disability  grant  entities,  and  other  non- 
profit organizations  which  provide 
services  and/or  advocacy  for  people 
with  disabilities:  or  a  consortium 
thereof. 

To  the  extent  practicable  and 
possible,  the  Department  of  Labor  is 
encouraging  consortia  of  entities  to 
develop  and  submit  applications  under 
this  grant  program.  If  the  applicant  is 
not  the  State  or  Local  Workforce 
Investment  Board,  the  Board(s)  must  be 
a  partner  in  the  consortium. 

Applications  can  be  statewide  in 
scope.  Statewide  projects  must  propose 
strategies  for  enhancing  and  improving 
services  to  people  with  disabilities 
involving  all  local  workforce  investment 
areas  in  the  .State.  State-wide  grant 
projects  should  obtain  and  provide 
letters  of  commitment  from  local 
Workforce  Investment  Boards  to  the 
extent  possible  However,  a  statewide 
project  must  include  the  State 
Workforce  Investment  Board  as  a 
consortium  partner,  with  applicable 
letters  of  commitment  provided  in  the 
application. 

Indian  and  Native  American  Tribal 
entities,  or  consortia  of  Tribes,  may 
apply  for  Work  Incentive  Grants  These 
would  involve  coordination  of  services 


and  enhancements  to  a  One-Stop  system 
approach  for  people  with  disabilities  in 
a  specific  Indian  community  or  covering 
multiple  Tribal  entities  which  may  cut 
across  multiple  States  and/or  workforce 
investment  areas.  In  such  cases,  letters 
of  commitment  from  Local  Boards  may 
not  be  applicable.  Grants  to  Indian  and 
Native  American  tribal  grantees  are 
treated  differently  because  of 
sovereignty  and  self-governance 
established  under  the  Indian  Self- 
Determination  and  Education 
Assistance  Act  allowing  for  the 
government  to  government  relationship 
between  the  Federal  and  Tribal 
Governments. 

VI.  Section  Format  Requirements  for 
Grant  Application 

General  Requirements 

Applicants  must  submit  four  (4) 
copies  of  their  proposal,  with  original 
signatures.  The  Application  Narrative 
must  be  double-spaced,  and  on  single- 
sided,  numbered  pages  with  the 
exception  of  format  requirements  for  the 
Executive  Summary.  The  Executive 
Summary  must  be  limited  to  no  more 
than  two  single-spaced,  single  sided 
pages.  A  font  size  of  at  least  twelve  (12) 
pitch  is  required  throughout. 

There  are  three  required  sections  of 
the  application.  Requirements  for  each 
section  are  provided  in  this  application 
package.  Applications  that  fail  to  meet 
the  requirements  will  not  be  considered. 

Section  I — Project  Financial  Plan; 
Section  II — Executive  Summary — Project 

Synopsis 
Section  III — Project  Narrative  (including 

Appendices,  not  to  exceed  40  pages) 

Section  I.  Project  Financial  Plan 

Section  I  of  the  application  must 
include  the  following  two  required 
elements:  (1)  Standard  Form  (SF)  424, 
Application  for  Federal  Assistance,  and 
(2)  Budget  Information  Form  and  budget 
narrative.  All  copies  of  the  SF  424 
MUST  have  original  signatures  of  the 
legal  entity  applying  for  grant  funding. 
Applicants  shall  indicate  on  the  SF  424 
the  organization's  IRS  Status,  if 
applicable.  According  to  the  Lobbying 
Disclosure  Act  of  1995,  Section  18,  an 
organization  described  in  Section 
501(c)4  of  the  Internal  Revenue  Code  of 
1986  which  engages  in  lobbying 
activities  shall  not  be  eligible  for  the 
receipt  of  federal  funds  constituting  an 
award,  grant,  or  loan.  The  Catalog  of 
Federal  Domestic  Assistance  (CFDA) 
number  is  17.207.  Section  I  will  not 
count  against  the  application  page 
limits. 

The  financial  plan  must  describe  all 
costs  associated  with  implementing  the 


project  that  are  to  be  covered  with  grant 
funds.  All  costs  should  be  necessary  and 
reasonable  according  to  the  Federal 
guidelines  set  forth  in  the  "Uniform 
Administrative  Requirements  for  Grants 
and  Cooperative  Agreements  to  State 
and  Local  Governments,"  (also  known 
as  the  "Common  Rule")  codified  at  29 
CFR  part  97  (97.22),  and  "Grants  and 
Agreements  with  Institutes  of  Higher 
Education,  Hospitals,  and  Other  Non- 
profit Organizations"  (also  known  as 
OMB  Circular  A-110),  codified  at  29 
CFR  part  95  (95.27). 

The  financial  plan  must  contain  the 
following  parts: 
— Completed  "SF  424 — Application  for 

Federal  Assistance"  (see  Appendix  A  for 

required  form.) 
— Completed  "Budget  Information  Form"  by 

line  item  fur  all  costs  required  to 

implement  the  project  design  effectively. 

(See  Appendix  B  for  these  required  forms.) 
— Budget  narrative/justification  which 

provides  sufficient  information  to  support 

the  reasonableness  of  the  costs  included  in 

the  budget  in  relation  to  the  service 

strategy  and  planned  outcomes. 

Please  note:  Work  Incentive  Grant 
project  designs  which  incorporate 
development,  procurement  or 
implementation  of  information 
technologies  involving  linkage,  and/or 
to  assure  accessible  technologies  in  the 
One-Stop  setting,  must  provide  a  50 
percent  grantee  match  for  those  Work 
Incentive  Grant  funds  which  will  be 
utilized  for  this  (these)  purposes.  That 
is.  if  an  applicant  intends  to  use  $50,000 
in  grant  funds  to  develop,  procure  or 
implement  information  technology  they 
must  identify  $50,000  to  be  provided  by 
the  applicant  and/or  consortium 
partner(s).  Also,  grant  funds  directed  to 
development,  procurement  and 
implementation  of  these  technologies 
cannot  exceed  10%  (not  including 
matching  funds)  of  the  total  grant 
award.  Identification  of  these  funds 
should  be  made  noted  in  the  remarks 
section  of  the  Budget  Information  Sheet 
and  described  in  the  budget  narrative/ 
justification,  including  source  of 
matching  funds. 

Section  II.  Executive  Summary — Project 
Synopsis 

[Format  requirements  limited  to  no 
more  than  two  single-spaced,  single- 
sided  pages) 

Each  application  shall  provide  a 
project  synopsis  which  identifies  the 
following: 

•  The  applicant; 

•  The  type  of  organization  the 
applicant  represents; 

•  Identification  of  consortium 
partners  and  the  type  of  organizations 
they  represent: 

•  The  project  service  area; 
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•  Whether  the  service  area  is  an 
entire  local  workforce  investment  area, 
more  than  one  local  area,  and/or  all 
local  areas  in  a  State; 

•  The  specific  areas  of  focus  in  the 
announcement  which  are  addressed  by 
the  project: 

•  The  amount  of  funds  requested; 

•  The  planned  period  of  performance; 

•  The  comprehensive  strategy 
proposed  for  providing  seamless  service 
delivery,  for  addressing  the  multi- 
faceted  barriers  to  training  and 
employment  which  affect  people  with 
disabilities,  and  for  improving  access  for 
people  with  disabilities  in  the  generic 
workforce  system; 

•  The  ways  in  which  the  proposal  is 
coordinated  with  a  State  HHS  grant  and/ 
or  SSA  benefits  planner  grant: 

•  How  counseling  and  other  support 
needs  will  be  addressed  in  the  One-Stop 
Center  system; 

•  The  actions  already  taken  by  the 
State  or  Local  Workforce  Investment 
Board  to  address  the  needs  of  people 
with  disabilities  in  the  One-Stop 
delivery  system; 

•  The  extent  to  which  the  One-Stop 
facilities  and  satellite  site  incorporate 
physical  access  for  people  with 
disabilities; 

•  The  extent  to  which  Vocational 
Rehabilitation  is  integrated  or 
coordinated  with  the  One-Stop  delivery 
system; 

•  Data  on  the  extent  to  which  people 
with  disabilities  have  been  served  under 
the  prior  Job  Training  Partnership  Act 
program  and  under  the  Wagner-Peyser 
Act; 

•  The  level  of  commitment  the 
applicant  and  consortium  members 
have  to  serving  people  with  disabilities: 
and 

•  The  extent  to  which  the  needs  of 
individuals  with  disabilities  from 
diverse  cultiuul  and/or  ethnic  groups 
will  be  addressed. 

Section  III.  Project  Narrative 

[Format  requirements  limited  to  no 
more  than  forty  (40)  double-spaced, 
single-sided,  numbered  pages) 

Section  III  of  the  application,  the 
project  narrative,  must  not  exceed  forty 
(40)  pages  for  the  Government 
Requirements/Statement  of  Work 
section,  as  described  below  in  the 
"Required  Content  for  Work  Incentive 
Grant  Applications — Program  Year 
2000."  The  forty  (40)  page  limit 
includes  any  Attachments  which  are 
provided  by  the  applicant.  Letters  of 
general  support  or  recommendation  for 
a  proposal  should  NOT  be  submitted 
and  will  count  against  the  page  limits. 
However,  letters  of  commitment  are 
required  from  partner/consortia 


organizations,  including  State  and/or 
Local  Workforce  Investment  Board(s) 
clearly  stating  their  intent  to  provide 
services  and  resources  to  the  grant. 

Vn.  Program  Scope  and  Obiectives 

The  Department  of  Labor,  in 
consultation  with  the  President's  Task 
Force  on  Employment  of  Adults  with 
Disabilities,  has  designed  the  Work 
Incentive  Grant  program  to  achieve  the 
following  objectives: 

— Provide  seamless  service  delivery 
within  a  One-Stop  delivery  system  for 
people  with  a  wide  range  of  disabilities 
which  may  include  both  documfi^ted 
and  undocumented  physical,  sensory, 
developmental/cognitive  (e.g..  mental 
retardation  and  learning  disabilities, 
among  others),  mental  and  other  health 
related  functional  disabilities. 

— Maintain  a  referral  source  of  diverse 
services  and  information  that  commonly 
impact  the  employability  of  people  with 
disabilities,  such  as  transportation, 
housing,  education  and  training 
programs,  access  to  technology,  and 
health  care  coverage: 

— Provide  model  One-Stop  service 
delivery  through  availability  of — 

•  comprehensive  services  and 
programs  designed  to  meet  multiple 
needs  and  common  emplojnment 
barriers  such  as  a  procedures  for 
identifying  those  individuals  with 
hidden  disabilities  through  appropriate 
screening  and  diagnostic  testing; 

•  state-of-the-art,  fully  accessible 
technologies  and/or  other 
accommodations  that  would  be 
available  for  use  in  the  One-Stop  setting 
as  well  as  establishing  a  process  for  the 
availability  of  acconunodations  in 
training  settings;  and 

•  knowledgeable,  experienced  and 
skilled  staff  support  on  a  broad  range  of 
disability  issues. 

— Ensure  access  to  knowledgeable 
benefits  counselors  who  can  do  the 
following 

•  provide  information  on  education 
and  training  program  options  and 
opportunities  available  under  a  broad 
array  of  programs  such  as  Adult 
Education;  Individuals  with  Disability 
Education  Act  for  those  under  22 
without  a  high  school  degree; 
Vocational  Education  and  School-to- 
Work  programs: 

•  address  the  impact  of  employment 
on  individual  benefits  such  as  SSDI. 
SSI,  TANF,  Medicaid,  Medicare, 
subsidized  housing,  and  food  stamps: 

•  provide  accurate  information  on  the 
availability  of  Social  Security  work 
incentive  programs  and  Ticket-to-Work 
options  available  to  SSDI  and  SSI 
recipients; 


•  make  available  to  employers 
detailed  information  on  the  array  of  tax 
benefits  and  incentives  to  employers  of 
people  with  disabilities  that  provide 
financial  support  for  workplace 
modifications  and  acconmiodations;  and 

•  leverage  the  diverse  range  of 
program  resources  that  may  be  critical 
to  successful  employment,  retention  and 
career  advancement  such  as  medical  or 
psychological  testing  or  transportation 
subsidies  available  to  One-Stop 
customers  in  local  areas,  as  applicable. 

— Establish  and  carry  out  extensive 
and  wide-ranging  outreach  to  the 
disability  community,  including  those 
with  physical,  sensory,  developmental/ 
cognitive  (mental  retardation  and 
learning  disabilities,  among  others), 
mental  and  other  health  related 
impairments,  so  that  core  and  Title  I 
workforce  services  are  readily  available 
and  welcoming  to  customers  with 
disabilities: 

— Ensure  linkages  and  technical 
assistance  to  public  and  private 
providers  of  services  to  people  with 
disabilities  such  as  centers  for 
independent  Uving;  State 
Developmental  Disability  Councils: 
State  and  local  mental  health  agencies: 
Federal  Social  Security  Agencies.  State 
Medicaid  Agencies,  Mental  Retardation/ 
Developmental  Disabihties  Offices, 
TANF  agencies;  public  special 
education  and  adult  education 
programs,  private  schools  and  training 
programs  designed  to  meet  the  needs  of 
persons  with  disabilities,  and  other  non- 
profit organizations  which  support 
integration  into  the  One-Stop  delivery 
system  and  which  have  knowledge 
regarding  the  benefits  of  employment 
and  training  information  and  services 
available  through  the  workforce  system. 

— Develop  One-Stop  capacity  as  a 
valued  provider  of  choice  for 
beneficiaries  of  SSDI  and  SSI.  and  to 
facilitate  One-Stop  eligibility  to  be  an 
Employment  Network  provider 
established  under  provisions  of  the 
TWWKA,  which  assumes  responsibility 
for  coordination  and  delivery  of  services 
imder  the  Ticket  to  Work  program, 
meets  professional  and  educational 
qualifications,  where  applicable,  and 
provides  appropriate  employment 
services,  vocationed  rehabilitation 
services,  or  other  support  services  either 
directly  or  by  entering  into  agreement 
with  a  qualified  entity. 

•  Leverage  available  funds  and 
services,  including  TANF  and  public 
education  resources,  currently  available 
to  individuals  with  disabilities  under  a 
variety  of  public  and  private  non-profit 
resources  to  achieve  the  individual 
objectives  of  these  customers:  and 


33834 


Federal  Register/ Vol.  65,  No.  102 /Thursday.  May  25,  2000 /Notices 


•  Provides  individual  customer 
choice  as  a  primary,  key  component  of 
program  availability  and  delivery  which 
provide  models  for  how  Individual 
Training  Accounts  (ITAs)  under  Title  1 
of  VVIA,  SSA  Ticket-to-Work  vouchers. 
Vocational  Rehabilitation  resources,  and 
other  appropriate  funding  sources  can 
be  used  to  provide  seamless  service 
delivery  that  is  responsive  to  the 
customer. 

— Implement  information 
technologies  which  may  be  used  to 
facilitate  linkage  or  consolidation  of 
information  or  services  provided  by 
existing  State,  local  and  other  Federal 
program  providers:  and/or  establish 
innovative  accessible  technologies  in 
the  workforce  system  to  assure  universal 
access  to  One-Stop  information  and 
resources  for  individuals  with 
disabilities.  Please  note:  Work  Incentive 
Grant  project  designs  which  incorporate 
development,  procurement  or 
implementation  of  information 
technologies  involving  linkage,  and/or 
to  assure  accessible  technologies  in  the 
One-Stop  setting,  must  provide  a  50 
percent  grantee  match  for  those  Work 
Incentive  Grant  funds  which  will  be 
utilized  for  this  (these)  purposes.  Also, 
grant  funds  directed  to  development, 
procurement  and  implementation  of 
these  technologies  cannot  exceed  10% 
(not  including  matching  funds)  of  the 
total  grant  award. 

To  the  extent  appropriate  and 
practicable,  the  applicant  Work 
Incentive  Grant  proposals  should  be 
developed  in  coordination  with  SSA's 
BeneBts  Planning,  Assistance,  and 
Outreach  Cooperative  Agreement 
program  and/or  HHS's  Medicaid 
Infrastructure  Grant  program  as  part  of 
a  multi-pronged  approach  to  increase 
the  employment  rate  of  people  with 
disabilities.  For  example,  an  applicant 
for  the  Work  Incentive  Grant  might 
consider  applying  for  the  SSA  Beneht 
Planning,  Assistance  and  Outreach 
Cooperative  Agreement  program,  or 
coordinate  with  entities  who  may  be 
applying,  with  the  intent  of  establishing 
benefits  planning  capacity  in  a  One- 
Stop  Center.  However,  there  may  be 
additional  strategies  to  support  the 
Medicaid  infrastructure  development. 

Likewise,  the  Department  is 
encouraging  coordination  with  formula 
and  competitive  Welfare-to-Work  grant 
programs.  Coordination  should  also 
occur  with  State/Local  five  year  plans 
required  under  Title  I  of  WIA. 

The  SSA  Benefits  Planning, 
Assistance,  and  Outreach  Cooperative 
Agreement  Request  for  Proposal  and 
HHS  Medicaid  Infrastructure  Grant 
Request  for  Application  requirements 
are  accessible  through  ETA's  disAbility 


Online  homepage:  http://wdsc.org/ 
disability.  Additional  information  and 
resources  are  also  available  at  this 
website 

VIII.  Monitoring  and  Reporting 

Monitoring 

The  Department  shall  be  responsible 
for  ensuring  the  effective 
implementation  of  each  competitive 
grant  project  in  accordance  with  the 
provisions  of  this  announcement  and 
the  negotiated  grant  agreement. 
Applicants  should  assume  that  on-site 
project  reviews  will  be  conducted  by 
Department  staff,  or  their  designees 
periodically  throughout  the 
implementation  of  the  grant.  Reviews 
will  focus  on  the  timely  project 
implementation,  performance  in 
meeting  the  grant's  programmatic  goals 
and  objectives,  expenditure  of  grant 
funds  on  allowable  activities, 
integration  and  coordination  with  other 
resources  and  service  providers  in  the 
local  area,  and  project  management  and 
administration  in  achieving  project 
objectives.  Work  Incentive  Grants  may 
be  subject  to  other  additional  reviews  at 
the  discretion  of  the  Department. 

Reporting 

Grantees  will  be  required  to  submit 
periodic  financial  and  participant 
reports  under  the  Work  Incentive  Grant 
program  covering  the  workforce  area(s) 
included  in  the  grant  project  design. 
Customer  survey  information  will  also 
be  required.  SpeciBc  reporting 
requirements  have  not  been  established 
at  the  time  of  issuance  of  this 
Solicitation  for  Grant  Application. 
However,  data  collection  will  probably 
incorporate  some  detailed  information 
about  the  people  with  disabilities  being 
served  under  the  grant,  by  the  grant 
applicant  and  consortium  partners 
where  applicable.  To  the  extent 
possible,  reporting  will  be  conducted 
electronically  through  web-based 
applications. 

1.  Financial  reports  will  be  required 
on  a  quarterly  basis.  This  will  be  the 
Standard  Form  269 — Financial  Status 
Report  (FSR). 

2.  Customer  Satisfaction  Surveys: 
Customer  satisfaction  surveys  will  be 
required  to  be  conducted  with  people 
with  disabilities  applying  for  services 
through  the  One-Stop  delivery  system(s) 
participating  in  the  grant  award.  The 
Department  of  Labor  will  issutf 
guidelines  and  reporting  instructions 
related  to  the  Customer  Satisfaction 
Survey  process  at  a  later  date. 

3.  Other  Reporting:  The  Department  of 
Labor  may  require  additional  reporting 
requirements,  including  implementation 


progress  reports  and  quarterly  narrative 
and/or  data  reports  on  participants 
served  in  the  workforce  area(s)  included 
in  the  grant  for  grant  management  and 
knowledge  development  purposes.  The 
Department  of  Labor  will  issue 
guidelines  and  reporting  instructions 
related  to  progress,  narrative  and 
participant  reporting  at  a  later  date. 

IX.  Government  Requirements/ 
Statement  of  Work — Project  Narrative 

The  Project  Narrative,  or  Section  III, 
of  the  grant  application  should  provide 
complete  information  on  how  the 
applicant  will  address  government 
requirements  and  statement  of  work 
provisions  outlined  here,  and  not  to 
exceed  forty  (40)  double-spaced 
numbered  pages,  including  appendices. 
The  application  should  include 
information  of  the  type  described  below, 
as  appropriate. 

Description  of  Service  Area  and 
Consortium  Configuration 

Information  provided  in  this  section 
will  be  evaluated  predominately  under 
the  "Statement  of  Need"  criteria. 

— Identify  the  number  of  workforce 
areas  in  the  State  and  the  jurisdiction  of 
each  local  workforce  investment  area(s) 
in  the  State. 

— Identify  what  local  areas(s)  in  the 
State  will  be  covered  by  the  project  and 
whether  the  project  is  Statewide, 
multiple  local  areas  or  a  single  local 
area. 

— Identify  consortium  members  if 
any,  their  primary  mission  irrespective 
of  participation  in  the  grant  proposal, 
and  what  political  and  geographic 
jurisdictions  (e.g.,  cities,  counties, 
subsections  of  cities/counties)  they 
cover. 

— Identify  the  percent  of  people  with 
disabilities  in  the  State  and/or  local 
area,  including  the  percentage  of  people 
who  are  beneficiaries  of  SSDI  and/or 
SSI. 

— Identify  the  most  recent 
unemployment  rate(s)  in  the  workforce 
investment  area(s)  covering  the  project. 

— Describe  the  significant  deficiencies 
in  the  State  or  local  workforce 
investment  system  that  represent 
barriers  to  employment  for  people  with 
disabilities. 

— Identify  additional  State  and/or 
local  funds  and  resources  that  will  be 
used  to  support  the  overall  objectives  of 
the  grant  and  which  will  assist  in 
addressing  the  identified  issues  the 
grant  project  is  addressing. 

— For  proposals  targeted  to  a  specific 
Indian  community  or  covering  multiple 
Tribal  entities  which  may  cut  across 
multiple  States  and/or  local  areas, 
describe  the  overall  approach  of  the 
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project,  identify  the  inadequacies  and 
deficiencies  of  the  service  delivery  to 
the  applicable  community,  and  how  the 
project  expects  to  address  these. 

Disability  Related  Knowledge  and  Skills 

The  Department  will  evaluate 
information  provided  in  this  section 
predominately  under  the 
"Comprehensive  Action  Plan/Statement 
of  Need"  criteria. 

— Describe  how  the  project  will 
address  a  primary  objective  of  the  Work 
Incentive  Grant  program  to  assure  the 
integration  of  people  with  disabilities 
into  the  workforce  investment  system, 
including  the  availability  of  WIA  Title 
I  programs  and  services,  as  well  as  the 
many  partner  programs  operating 
through  the  One-Stop  delivery  system. 

— Recognizing  that  the  One-Stop 
delivery  system  may  not  have  extensive 
knowledge  or  skills  in  working  with 
people  with  disabilities,  describe  the 
level  of  expertise  of  the  One-Stop 
system  in  the  local  area(s)  addressed  in 
the  grant  and  the  projects  plans  for 
addressing  inadequacies. 

— Describe  the  overall  status  and 
actions  taken  to-date  by  the  One-Stop 
delivery  system  to  address  services  to 
people  with  disabilities.  This  should 
include  actions  to  assure  State  and/or 
local  facilities  are  physically  and 
programmatically  accessible,  training 
provided  to  staff,  the  number  and 
percent  of  people  with  disabilities 
receiving  services  under  JTPA  and 
Employment  Service  programs  during 
the  previous  three  years  compared  with 
that  of  people  without  disabilities,  and 
plans  to  increase  services  to  people  with 
disabilities,  if  applicable. 

— Identify  the  provisions  of  the 
Memorandiun  of  Understanding  or  other 
agreements  between  Title  I  of  the  WL\, 
State  Vocational  Rehabilitation  (VR) 
Agency,  the  State  Rehabilitation 
Council,  and  the  State  and/or  local 
Workforce  Investment  Board  in  terms  of 
the  provision  of  services  to  people  with 
disabilities;  the  plans  for  cost  sharing; 
the  arrangements  for  referral  of  people 
with  disabilities  between  Title  I  of  the 
WIA  and  VR  as  appropriate;  the  extent 
of  integration  and  co-location  of  VR  in 
One-Stop  Centers,  including  sharing  of 
MIS  systems  or  participation  in  case 
management  data  base  technologies;  the 
extent  to  which  there  is  joint  funding  of 
participeint  services  or  leveraging  of 
funds  to  expand  access  to  services;  and 
utilization  of  Individual  Training 
Accounts  OTA's)  for  people  with 
disabilities. 

— Identify  plans  and  strategies  to 
develop  the  capacity  of  the 
comprehensive  One-Stop  Center  to 
function  as  an  Employment  Network 


under  the  TWWIIA.  Project  plans  in  this 
regard  should  involve  building  the 
capacity  of  the  WIA  Title  1  program  and 
One-Stop  system  so  that  more  in-depth 
services  and  information  will  be  readily 
available  to  individuals  with 
disabilities.  Additionally,  the 
description  of  increased  capacity  should 
be  as  an  adjunct  to  the  State  Vocational 
Rehabilitation  Agency  which  is  an 
automatic  Employment  Network 
provider  under  the  TWWIIA. 
Descriptions  may  include  the  plaimed 
coordination,  interaction  and 
relationship  between  the  universal  One- 
Stop  service  delivery  system  and 
Vocational  Rehabilitation  services, 
planned  memorandums  of 
understanding  on  how  the  Ticket 
program  may  be  implemented  within 
the  One-Stop  system  or  in  partnership 
with  non-profit  entities  in  the  local  area, 
and  expectations  for  more  services 
directed  to  SSI  and  SSDI  recipients. 

— Identify  whether  assessment  tools 
are  utilized  to  identify  individuals  with 
learning  disabilities  in  the  One-Stop 
delivery  system,  including  (1)  whedier 
assessment  tools  are  utilized  to  identify 
individuals  with  learning  disabilities  in 
the  One-Stop;  (2)  plans  and  processes  to 
identify  applicable  assessment  tools, 
train  staff  and  incorporate  such 
assessments  as  part  of  the  service 
delivery  structure;  and  (3)  use  of 
individualized,  person-driven  processes 
for  identification  of  strengths,  needs  and 
desires  related  to  employment. 

Summary  of  Strategy  of  Collaboration/ 
Coordination 

Information  provided  in  this  section 
will  be  evaluated  predominately  under 
the  "Comprehensive  Service  Strategy" 
and  "Collaboration  and  Coordination" 
criteria.  This  should  include  the 
identification  and  interaction  of  a 
variety  of  disability-related 
organizations  and  entities.  These  may 
include  but  should  not  be  limited  to  the 
following:  Independent  Living  Centers, 
State  Mental  Health,  Mental 
Retardation/Developmental  Disabilify 
Agencies,  State  Planning  Councils  on 
Developmental  Disabilities,  State 
Independent  Living  Councils  (SILCs), 
State  RehabiUtation  Councils,  State 
Governors'  Committee,  State  Medicaid 
Agency,  State  and/or  local  TANF 
agency,  Vocational  Rehabilitation 
Agency  and  local  Welfare-to-Work 
Programs. 

— Identify  specific  organizational/ 
service  provider  capabilities  that  will  be 
provided  as  a  result  of  grant  activities  to 
ensure  the  full  range  of  assistance 
required  for  receiving  and  participating 
in  training,  skill  development,  job 
development,  job  placement  in 


unsubsidized  employment,  job  retention 
services  and  career  advancement 
opportunities  for  individuals  with 
disabilities. 

— ^Describe  the  process  that  will  be 
used  to  maintain  and  expand  the  service 
structure  for  individuals  with 
disabilities  accessing  the  workforce 
investment  system  after  receipt  of  the 
grant  funds.  Describe  what  linkages  are 
expected  to  occur  that  will  be  sustained 
over  time  and  what  resources  various 
public  and  private  entities  will  make 
available  in  the  workforce  system  that 
ensure  expanded  services  and 
integration  of  people  with  disabilities. 

— 5)escribe  the  extent  to  which  people 
with  physical  and  mental  disabilities 
are  represented  in  the  development  and 
implementation  of  plans  to  improve  and 
enhance  One-Stop  services  for  people 
with  disabilities,  plans  for  outreach  and 
marketing  to  the  disabilify  communify 
and  organizations  which  represent  or 
work  with  people  with  disabilities;  and 
plans  for  training  disabilify-related 
organizations  on  the  resources  and 
programs  available  to  them  in  the  One- 
Stop  system. 

— Describe  coordination  and  linkage 
with  regional  Disabilify  Business  and 
Technical  Assistance  Centers  (DBTACs) 
and  State  Governor's  Committees  on 
Employment  of  People  with  Disabilities. 
Have  DBTACs  provided  training  to  the 
One-Stop  delivery  system  on  the 
Americans  with  Disabilities  Act  (ADA), 
section  504  of  the  Rehabihtation  Act,  or 
other  disabihfy-related  training?  If  not, 
are  plans  to  do  so  incorporated  into  the 
applicant  project? 

— Describe  coordination  and  linkage 
with  the  State  and  loceil  Independent 
Living  Center  (GIL)  system.  Are  they 
part  of  the  consortiiun  membership?  If 
not,  what  outreach  is  planned  to 
establish  linkage  with  them  and  their 
core  constituency  of  people  with 
disabilities? 

— Describe  coordination  and  linkage 
with  Mental  Health  Departments, 
Mental  Retardation/Developmental 
Disabilify  Agencies,  State  Councils  on 
Developmental  Disabilities,  State 
Vocational  Rehabilitation,  and  Councils 
on  Employment,  and  other  local 
provider  or  advocate  organizations 
serving  individuals  with  developmental 
and/or  psychiatric  disabilities.  Are  they 
part  of  the  consortium  membership?  If 
not,  what  outreach  is  planned  to 
establish  linkage  with  them  and  their 
core  constituency  of  people  with 
disabilities? 

— ^Describe  coordination  and  linkage 
with  Learning  Disabilities  and  Training 
Dissemination  hub  centers  established 
under  grants  from  the  Department  of 
Education's  Office  of  Vocational  and 
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Adult  Education.  Have  these  centers 
provided  training  to  the  One-Stop 
dehvery  system  or  are  plans  to  do  so 
incorporated  into  the  applicant  project? 

— Identify  how  State  TANF  programs 
and  Welfare  to  Work  (WtW)  competitive 
grant  projects  will  be  linked  or 
leveraged  with  objectives  of  the 
applicant's  project.  States  and  local 
areas  have  been  in  the  process  of 
implementing  numerous  WtW  projects 
under  formula  and  discretionary  grants. 
Additionally,  many  TANF  agencies 
have  refocused  resources  on  skill 
attainment  and  employment  outcomes 
for  TANF  recipients.  In  addition  to  the 
fact  that  many  TANF  recipients  have 
functional  disabilities,  many  WtW  and 
TANF  projects  address  significant 
structural  barriers  to  employment  which 
are  similar  in  nature  to  those  facing 
most  individuals  with  disabilities  {f-^. 
health,  housing,  transportation). 
Systems  which  address  these  barriers 
for  WtW  and  TANF  ret;ipients  can  be 
expanded  or  leveraged  to  address 
similar  barriers  for  people  with 
disabilities. 

— Describe  how  the  planned  projec:t 
will  be  coordinated  with  grant  programs 
which  are  funded  under  the  SSA 
Benefits  Planning.  Assistance  and 
Outreach  Cooperative  Agreement  and 
HHS  Medicaid  Infrastru{:ture  Cirant 
programs,  if  applicable. 

Analysis  of  Barriers  to  Emplo\Tnent 
Impacting  Peoph'  With  Disabilities  in 
State/LcTcal  Workfone  Investment  Area 

The  Department  will  evaluate 
information  provided  in  this  section 
under  "Statement  of  Need"  and 
■'Coordination  and  Collabcjration" 
criteria 

— Identify  public:  and  private  non- 
profit provider  entities  participating  in 
the  grant  program  and  what  barriers  to 
employment  may  be  addressed  bv  the 
programs  and  services  that  are 
contributing  to  the  overall  applicant 
proposal.  Specifically,  describe  how  the 
State  or  local  area  is  addressing  (1) 
health  insurance  benefits,  including 
relevant  Medicaid  and/or  Medicare 
provisions,  required  by  many  people 
with  disabilities  to  enter  and  retain 
employment;  (2)  the  current 
transportation  infrastnicture,  the 
availability  of  public  transportation,  and 
how  individuals  with  all  typ<'s  of 
disabilities  will  access  training  and 
employment;  (3)  housing,  food  stamps 
and  other  support  services;  and  (4) 
assistive  technology  needs. 

— Describe  how  public  supports 
needed  by  people  with  disabilities  may 
be  affected  bv  thttir  employment  or 
training  and  .State  or  l()c;al  conditioii.s 
and  actions  to  sustain  benefits  and 


services  following  successful  job 
placement.  For  example,  does  the  State 
or  local  area  have  provisions  to  continue 
supported  or  Section  8A  housing,  where 
applicable,  for  individuals  who  enter 
unsubsidized  employment?  Has  the 
State  adopted  Medicaid  "buy-in  " 
options,  or  are  there  Medicaid  waivers 
which  extend  health  care  coverage  for 
individuals  who  enter  employment? 

— If  the  applicant's  proposal  does  not 
incorporate  the  capacity  for  benefits 
counselors  or  planners,  what 
coordination  is  plaiuied  that  ensures 
that  individuals  with  disabilities  who 
access  One-Stop  Center  services  will  be 
able  to  obtain  accurate  work  incentive 
and  benefits  information  from 
knowledgeable  and  skilled  staff? 

Innovative  Strategies  and  Model  One- 
Stop  Service  Designs 

The  Department  will  evaluate 
information  provided  in  this  section 
predominately  under  the  "Innovations 
and  Model  Services'  criteria. 

— Describe  how  the  project  will 
provide  innovative  approaches  to 
increasing  competitive,  unsubsidized 
employment  to  individuals  with 
disabilities. 

— Provide  information  on  how  the 
project  adds  value  to  the  workforce 
system  from  a  national  perspective  {e.g.. 
fills  a  gap  in  policy  or  service 
approach),  and  the  potential  for 
replication  and  dissemination  to  the 
workforce  system  at  large. 

— Describe  investment  plans,  strategy 
and  rationale  for  implementation  of 
innovative  technologies,  whether  to 
establish  linkages  with  disability  related 
entities  or  to  implement  innovative 
accessible  technologies  {eg  .  video 
interpreting  services  for  clients  who  are 
deaf),  including  the  source(s)  of  the  50 
percent  match  re<}uirement  discussed  in 
Setjtion  VI  under  Projet.t  Financial  Plan. 

— Identify  the  scope  of  technology 
implementations,  if  applicable,  and  the 
extent  to  which  implementation  is 
comprehensive  and  across  the 
workforce  area(s)  and/or  statewide. 

— Identify  individualized  strategies 
that  establish  client  control  of  training 
funds.  VR  funds,  ITAs.  or  other  funding 
sources  to  which  these  individuals  may 
have  access,  and  co-mingle  funds  in  a 
seamless,  customer  friendly  manner, 
including  plans  for  obtaining  waiver 
authority  to  the  extent  program 
requirements  necessitate  this. 

— Identify  plans  or  strategies  to 
deploy  Ticket-to- Work  voucher 
provisions  for  beneficiaries  of  SSDI  and 
recipients  of  SSI.  At  the  time  of  this 
Solicitation  for  Grant  Application,  the 
requirements  for  implementation  of  the 
Ticket  will  not  have  been  drafted,  nor 


will  the  number  of  pilot  States 
participating  in  a  pilot  process  known. 
Therefore,  the  Department  recognizes 
that  descriptions  for  implementing  the 
Ticket  may  be  limited. 

— Describe  strategies  to  foster 
entrepreneurial  and  self-employment 
options  utilizing  ITAs,  Plans  for 
Achieving  Self-Support  (PASS)  and 
other  SSA  work  incentives,  and 
Medicaid  coverage  for  individuals  with 
disabilities  who  start  or  return  to  work. 

— Describe  strategies  to  transition 
youth  with  disabilities  from  school-to- 
work  envirorunents  using  existing 
systems  such  as  School-to-Work  and 
One-Stop  system  infrastructures. 

— Identify  plans  for  ensuring 
competitive,  unsubsidized  employment 
for  individuals  with  the  most  significant 
disabilities,  including  how  the 
provision  of  job  development,  job 
carving,  job  coaching,  supported 
employment,  and  personal  assistance 
services  will  be  addressed  when 
applicable,  and  plans  to  integrate 
individuals  with  the  most  significant 
disabilities  into  mainstream  workforce 
settings  through  individualized  job 
development  and  placement  strategies. 

— Provide  information  on  how 
techniques  such  as  job  carving  and 
individualized  job  development  may  be 
utilized  under  Title  I  of  the  WIA,  or 
plans  to  expand  this  capability. 

Employer  Related  Linkages 

The  Department  will  evaluate  this 
section  predominately  under  the 
"Innovations  and  Model  Services  " 
criteria. 

— Describe  specific  approaches  for 
developing  relationships  with  and 
support  of  area  employers  which 
establish  employment  opportunities  for 
individuals  with  disabilities  accessing 
the  One-Stop  delivery  system,  including 
any  commitments  by  employers  to  hire 
these  individuals. 

— Describe  opportunities  for 
competitive  employment  for  individuals 
with  disabilities  will  be  provided  or 
developed  within  the  l(K:al  workforce 
investment  area  and  how  this  is  unique 
or  different  than  what  is  normally 
performed  by  the  applicant(s). 

— Identify  available  Federal  and  State 
tax  incentives  available  to  employers 
when  hiring  an  individual  with  a 
disability;  how  this  information  will  be 
marketed  and  disseminated  to 
employers,  the  individual  and 
workforce  staff;  and  how  employers  may 
use  such  tax  credits  to  address 
structural  and  technological 
accommodation  needs. 

— Describe  opportunities  for 
increasing  integrated,  competitive 
employment  through  use  of  strategies 
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such  as  individualized  job  development 
for  individuals  with  the  most  significant 
disabilities  currently  working  in 
segregated  facilities  or  waiting  for 
employment  services. 

Implementation  and  Project 
Management  Plan 

The  Department  will  evaluate  this 
section  predominately  under  the 
"Demonstrated  Capability"  criteria. 
Applicants  must  be  able  to  document 
that  they  have  systems  capable  of 
satisfying  the  administrative  and  grant 
management  requirements  for  Work 
Incentive  Grants. 

— Identify  the  critical  activities,  time 
frames  and  responsibilities  for 
effectively  implementing  the  project, 
including  the  management  and 
evaluation  process  for  assuring 
successful  implementation  of  grant 
objectives. 

— Include  a  project  organizational 
chart  which  identifies  the  staff  with  key 
management  responsibilities,  incli<ding 
a  matrix  of  organizational 
responsibilities  of  key  entities  and 
participating  consortium  organizations, 
where  applicable. 

— Describe  the  specific  experience  of 
the  applicant(s)  in  serving  people  with 
disabilities,  in  providing  workforce 
services,  in  addressing  specific  barriers 
to  employment,  in  achieving  expected 
outcomes  in  the  delivery  of  such 
services/programs,  and  in  implementing 
and  administering  specific  project  plans 
of  the  grant  project.  For  example,  such 
information  might  include  the  local 
Department  of  Transportation  as  a  key 
partner  agency  addressing 
transportation  barriers  and  how  this 
entity  has  participated  in  similar  efforts 


in  the  past  and  the  success  of  these  past 
efforts,  and  potential  success  of 
coordination  on  the  applicant(s)  grant 
project. 

X.  Review  Process  and  Evaluation 
Criteria 

A  careful  evaluation  of  applications 
wrill  be  made  by  a  technical  review 
panel  who  will  evaluate  the 
applications  against  the  criteria  listed 
below.  The  panel  results  are  advisory  in 
nature  and  not  binding  on  the  Grant 
Officer.  The  Department  may  elect  to 
award  grants  either  with  or  without 
discussion  with  the  offeror.  In  situations 
without  discussions,  an  award  will  be 
based  on  the  offeror's  signature  on  the 
SF  424,  which  constitutes  a  binding 
offer.  The  Grant  Officer  may  consider 
any  information  that  is  available  and 
will  make  final  award  decisions  based 
on  what  is  most  advantageous  to  the 
Government,  considering  factors  such 
as: 

— Panel  findings; 

— Geographic  distribution  of  the 
competitive  applic::ations; 

— The  availability  of  funds. 

Criteria 

The  following  criteria,  and  the 
weights  assigned  to  each,  will  apply  to 
the  review  of  the  responsiveness  of  the 
information  requested  in  this 
application  to  this  announcement: 

1.  "Statement  of  Need",  [15  points] 
which  will  consider  the  scope  and 
targeting  of  the  overall  project  design  to 
address  deficiencies  and  requirements 
of  the  current  workforce  delivery 
system. 

2.  "Comprehensive  Service  Strategy'", 
(30  points]  which  will  consider  the 


extent  and  quality  of  the  applicant's 
plan  to  improve  and  enhance  workforce 
delivery  services  to  people  with 
disabilities. 

3.  "Collaboration  and  Coordination '. 
[20  points]  which  shall  consider  the 
extent  and  quality  of  the  consortium 
partnerships  that  are  involved  in,  and 
making,  substantial  contributions  to  the 
project,  including  the  commitment  to 
maintain  and  expand  the  capacity  to 
serve  the  target  population  with  local 
and  workforce  resources  over  a 
sustained  period  of  time. 

4.  "Innovations  and  Model  Services", 
[20  points]  which  shall  consider  the 
extent  and  degree  of  innovation 
represented  in  the  applicant  plans 
which  go  beyond  the  expected  and 
predictable  availability  of  accessible 
facilities  and  programs  for  people  with 
disabilities,  including  innovative 
accessible  technologies  implemented  on 
a  system  wide  basis. 

5.  "Demonstrated  Capability",  [15 
points]  which  shall  consider  the  extent 
to  which  the  applicant  and  its 
consortium  partners  demonstrate  the 
knowledge  and  skills  to  address  the 
diverse  needs  and  the  diversity  in 
population  of  people  with  disabilities, 
and  the  extent  to  which  the  applicant 
demonstrates  the  ability  to  effectively 
execute  grant  management 
responsibilities. 

Signed  at  Washington.  DC.  this  22nd  dav 
of  May.  2000. 

Laura  Cesario, 

Grant  Officer. 

Appendix  A:  SF-424 

Appendix  B:  Budget  Information  Form 

BILUNG  CODE  4510-30-P 


33838 


Federal  Register/ Vol.  HS,  No.   102 /Thursday,  May  25.  2000/Notices 


APPLICATION  FOR 
FEDERAL  ASSISTANCE 


APPENDIX    A 


OMB  Approral  No.  034S-0043 


].  DAixsmMrmo 


I     TVre  or  SlBMLVtHJN: 


1.    DATt  UCUVCD  lY  STATE 


4.    DA  TV  RCCEIVEO  RY  rCOULAL  AGENCY 


J.    AfTUCANT  mrOWMATION 


I  igt^  cMj.  oial;.  Sl«>  a^  dy  <*M: 


■li*ta 


■taraflkai 


t.    KMrtOYU    mCNTinCATIOM  NVMBU  OUS): 


nn-nnnnnnn 


7     TYPC  or  AmjCANT: 


I     TYft  OF  AfTUCATIOH: 


r  ippi  iprtMi  iMMrUI  la  kntist: 

A»ar4  i.    Dkiw  Avh 

Ott»lipirtt»: 


DD 


«.  NAMI  or  nOCXAL  ACCNCY: 


I*.   CATAUK  or  nU>CKAL  DOMCSnC   ASSBTANCI  ^a^MBn: 


II   o«saurnvt  TTTui  or  APfucANTS  mojtcT: 


nn-nnn 


12.  A«XAS  AmCTEO  lY  P«OnCT  (cttta. 


ij.  ntorosco  p«Q»CT: 


14.   CONCUSSaONAl.  OBTUCTS  or: 


19.   ISTMATCO  rVNIMNC: 


14.    B  AmjCATIOM  SUmiBCT  TO  KIVBW  »V  STATK  KXICimVI  (MDOi  12371  PKOCISST 


•.    YIS.   THB  rKKArrUCATION/AmJCATION  WAS  MAM  AVAOABLC  TO  THS 

STATE  cxscvrrvE  OKDUt  ixTQ  paocxss  ro«  uvBw  on 


OATC 


k.   NO.   □   rmOCRAM  B  NOT  COVEUD  RY  E.O.  lUTl 

a  oa  raocRAM  has  not  hen  celectid  ey  state  roit  review 


I.   TOTAL 


17.    B  THE  ATrUCANT  DCLJNQt'CNT  ON  ANY  rESCXAL  DOT? 
a  Vm  If  'Ym.-  1 


l«.   TO  THE  IBST  OF  MY  KNOWLEOCS  AND  ICUET,  ALL  DATA  IN  TUB  ATTUCATION/niEAJTUCATION  AM  1«US  ANDCOMXECT.   TU  DOCXMENT  HAS  KIN  DULY 
AirmOMZED  EV  THE  COVEXNING  EODY  OF  THE  AFPIJCANT  AND  THE  AFTUCANT  WnX  COMPLY  wmi  THE  ATTACHES  ASSULANCES  IF  THE  ASBTAMCX  B  AWABOCD. 


m.  Trptt  Htmt  tl  AltiilMi  EapnMMjdn 


k.   TVk 


c.  Jl^km 


5miM<F«iM«4  (KXV  4.M) 
PTKrikai  «T  OMB  Or^v  A-IU 


Authorized  for  Local  Reproduction 


Federal  Register /Vol.  65,  No.  102 /Thursday,  May  25,  2000/Notices 


33839 


INSTRUCTIONS  FOR  THE  SF  424 

This  is  a  standard  form  used  by  applicants  as  a  required  facesheet  for  preapplications  and  applications  submitted  for  Federal  assistance. 
It  will  be  used  by  Federal  agencies  to  obtain  applicant  certification  that  States  which  ave  established  a  review  and  comment  procedure 
in  response  to  Executive  Order  12372  and  have  selected  the  program  to  be  included  in  their  process,  have  been  given  an  opportunity  to 
review  the  applicant's  submission. 


Item: 


Entry: 


1 .  Self-explanatory. 

2.  Date  application  submitted  to  Federal  agency  (or  State 
if  applicable)  &  applicant's  control  number  (if 
applicable). 

3.  State  use  only  (if  applicable) 


If  this  application  is  to  continue  or  revise  an  existing 
award,  enter  present  Federal  identifier  number,  if  for 
a  new  project,  leave  blank. 

Legal  name  of  applicant,  name  of  primary 
organizational  unit  which  will  undertake  this  assistance 
activity,  complete  address  of  the  applicant,  and  name 
and  telephone  number  of  the  person  to  contact  on 
matters  related  to  this  application. 

Enter  Employer  Identification  Number  (EIN)  as 
assigned  by  the  Internal  Revenue  Service. 

Enter  the  appropriate  letter  in  the  space  provided. 


Check  appropriate  box  and  enter  appropriate  letter(s) 
the  space(s)  provided. 


in 


-  "New"  means  a  new  assistance  award. 

-  "Continuation"  means  an  extension  for  an 
additional  funding/budget  period  for  a  project      with 
a  projected  completion  date. 

-  "Revision"  means  any  change  in  the  Federal 
Government's  financial  obligation  or  contingent 
liability  from  an  existing  obligatio.i. 

9 .  Name  of  Federal  agency  from  wh  ich  assistance  is  being 
requested  with  this  application. 

10.  Use  the  Catalog  of  Federal  Domestic  Assistance 
number  and  title  of  the  program  under  which  assistance 
is  required. 

1 1 .  Enter  a  brief  descriptive  title  of  the  project,  if  more 
than  one  program  is  involved,  you  should  append  an 
explanation  on  a  separate  sheet.  If  appropriate  (e.g., 
construction  or  real  property  projects),  attach  a  map 
showing  project  location.  For  preapplications,  use  a 
separate  sheet  to  provide  a  summary  description  of  the 
project. 


Item: 


Entry: 


12.  List  only  the  largest  political  entities  affected  (e.g., 
State,  counties,  cities. 

13.  Self-explanatory. 

14.  List  the  applicant's  Congressional  District  and  any 
District(s)  affected  by  the  program  or  project. 

1 5.  Amount  requested  or  to  be  contributed  during  the  first 
funding/budget  period  by  each  contributor.  Value  of 
in-kind  contributions  should  be  included  on  ^ipropriate 
lines  as  applicable.  If  the  action  will  result  in  a  dollar 
change  to  an  existing  award,  indicate  only  the  amount 
of  the  change.  For  decreases,  enclose  the  amounts  in 
parentheses.  If  both  basic  and  supplemental  amounts 
are  included,  show  breakdown  on  an  attached  sheet. 
For  multiple  program  funding,  use  totals  and  show 
breakdown  using  same  categories  as  item  15. 

16.  Applicants  should  contact  the  State  Single  Point  of 
Conuct  (SPOC)  for  Federal  Executive  Order  12372  to 
determine  whether  the  application  is  subject  to  the  State 
intergovernmental  review  process. 

17.  This  question  applies  to  the  applicant  organization,  not 
the  person  who  signs  as  the  authorized  representative. 
Categories  of  debt  include  delinquent  audit 
disallowances,  loans  and  taxes. 

18.  To  be  signed  by  the  authorized  representative  of  the 
applicant  A  copy  of  the  governing  body's 
authorization  for  you  to  sign  this  application  as  official 
representative  must  be  on  file  in  the  ^plicant's  office. 
(Certain  Federal  agencies  may  require  that  this 
authorization  be  submitted  as  pan  of  the  application.) 
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APPENDIX   B 

PART  U- BUDGET  INFORMATION 

SECTION  A  -  Budget  Summary  by  Categories 


(Ai 

<Bi 

(O 

1.  Personnel 

2.  Fringe  Benefits  (Rate        ) 

3.   Travel 

4.  Equipment 

5.  Supplies 

6.  Contractual 

7.  Other 

8.   Total,  Direct  Cost 
(Lines  1  through  7) 

9.  Indirect  Cost  (Rate     %) 

10.  Training  Cost/Stipends 

11.  TOTAL  Funds  Requested 
(Lines  8  through  10) 

SECTION  B  -  Cost  Sharing/ Match  Summary  (if  appropriate) 

(B) 

(a 

y  /.  Cash  Contribution 

2.  In-Kind  Contribution 

3.  TOTAL  Cost  Sharing  / Match 
(Rate     %) 

NOTE: 


Use  Column  A  to  record  funds  requested  for  the  initial  period  of  performance  (Le.  12  months, 
18  months,  etc);  Column  B  to  record  changes  to  Column  A  (Le.  requests  for  additional  funds 
or  line  item  changes;  and  Column  C  to  record  the  totals  (A  plus  B). 
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INSTRUCTIONS  FOR  PART  II  -  BUDGET  INFORMA  TION 


SECTION  A  -  Budget  Summary  by  Categories 

I.  Personnel:  Show  salaries  to  be  paid  for  project  personnel  which  you  are  required  to  provide  with  W2 
forms. 

Z         Fringe  Benefits:  Indicate  the  rate  and  amount  of  fringe  benefits. 

X         Travel:  Indicate  the  amount  requested  for  staff  traveL  Include  funds  to  cover  at  least  one  trip  to 
Washington,  DC  for  project  director  or  designee. 

4,  Equipment:  Indicate  the  cost  of  non-ejq>endable  personal  property  that  has  a  useful  Ufe  of  more  than 
one  year  with  a  per  unit  cost  of  $5,000  or  more.  Also  include  a  detailed  description  of  equipment  to 
be  purchased  including  price  information. 

5,  Supplies:  Include  the  cost  of  consumable  supplies  and  materials  to  be  used  during  the  project  period. 

tk         Contractual:  Show  the  amount  to  be  used  for  (I)  procurement  contracts  (except  those  which  belong 
on  other  lines  such  as  supplies  and  equipment);  and  (2)  sub-con^acts/grants. 

7.         Other:  Indicate  all  direct  costs  not  clearly  covered  by  lines  I  through  6  above,  including 
consultants. 

i.         Total  Direct  Costs:  Add  lines  I  through  7. 

9,  Indirect  Costs:  Indicate  the  rate  and  amount  of  indirect  costs.  Please  include  a  copy  of  your 
negotiated  Indirect  Cost  Agreement 

10.  Training  /Stipend  Cost:  (If  allowable) 

II.  Total  Federal  funds  Requested:  Show  total  of  lines  8  through  10. 

SECTION  B  -  Cost  Sharing/Matching  Summary 

Indicate  the  actual  rate  and  amount  of  cost  sharing/matching  when  there  is  a  cost  sharing/matching 
requirement  Also  include  percentage  of  total  project  cost  and  indicate  source  of  cost 
sharing/matching  funds,  Le.  other  Federal  source  or  other  Non-Federal  source. 


MOTE:  PLEASE  INCLUDE  A  DETAILED  COST  ANAL  YSIS  OF  EACH  UME  ITEM. 


[FR  Doc  00-13153  Filed  5-24-00;  8:45  am] 
BILLING  CODE  4510-30-C 
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LEGAL  SERVICES  CORK)RATK)N 

Grants  Cooperative  Agreements; 
Availability  etc.:  Civil  Legal  Services  to 
Poor— Various  States 

AGENCY:  Legal  Services  (lorporafion 
ACTION:  Program  Letters  9»-l  and  98-6 
regarding  statewide  planning  and  Grant 
Assurances  for  FY2001. 

SUMMARY:  Program  Letters  98-1  and  98- 
6  regarding  statewide  planning  were 
issued  in  1998  to  solicit  input  on  and 
assist  recipients  of  Legal  Services 
Corporation  funding  in  improving  the 
delivery  of  legal  services  to  low-income 
persons.  Recipients  of  such  funding 
must  also  agree  to  the  Grant  Assurances 
for  FY2001  as  part  of  the  competitive 
bidding  process. 

EFFECTIVE  DATE:  June  26,  2000 
Comments  must  be  submitted  on  or 
before  this  date. 

FOR  FURTHER  INFORMATION  CONTACT: 
Comments  should  be  submitted  to 
Victor  M.  Fortuno  General  Counsel, 
Office  of  Legal  Affairs,  Legal  Services 
Corporation,  750  First  Street,  NE, 
Washington.  DC  20002^250:  202-336- 
8800. 

SUPPLEMENTARY  INFORMATION:  In  1998 
the  Legal  Services  Corporation  (LSC) 
issued  Program  Letters  98-1  and  98-6  to 
all  LSC  recipients.  These  program  letters 
solicited  input  from  LSC  recipients  on 
improving  the  delivery  of  legal  services 
to  low-income  persons  through 
statewide  planning  and  coordination 
among  LSC  recipients.  These  letters  are 
also  available  via  the  Internet  at  http:/ 
/ain/ainboard/RFP/ Appxcvr.htm  in 
Appendix  I.  Although  not  required  to 
publish  these  documents,  LSC  has 
decided  to  do  so.  Statewide  planning 
has  become  an  increasingly  important 
aspect  of  the  delivery-  of  legal  services 
to  low-income  persons. 

All  recipients  of  l-SC  funding  must 
agree  to  the  Grant  Assurances.  This 
document  is  also  available  via  the 
Internet  at  http.//ain/ainboard/ 
ainboard.htm  under  Application  Forms. 
The  Grant  Assurances  addresses  the 
recipient's  agreement  to  comply  with  all 
applicable  laws,  rules,  regulations, 
guidelines,  instructions,  etc.  and  to 
cooperate  fully  with  all  auditing, 
monitoring  and  compliance  activities 
and  requirements.  Although  not 
required  to  publish  this  document,  LSC 
has  decided  to  do  so 

Comments  received  by  LSC  regarding 
these  documents  will  be  considered  as 
part  of  LSC's  ongoing  process  of 
evaluating  the  best  means  of  delivering 
legal  services  to  low-income  persons 
and  ensuring  LSC  recipient  compliance 


with  all  applicable  laws,  rules, 
regulations,  guidelines,  instructions,  etc. 

Victor  M.  Fortuno, 

Virc  PrfsiJent  for  Legal  Affairs  and  General 
Counsel 

Program  Letter  98-1.  February  12, 
1998,  State  Planning 

Summary 

This  Program  Letter  calls  upon  all 
LSC  recipients  to  participate  in  a  state 
planning  process  to  examine,  from  a 
statewide  perspective,  what  steps 
should  be  taken  in  their  states  to 
develop  further  a  comprehensive, 
integrated  statewide  delivery  system. 
State  planners  should  evaluate  whether 
all  programs  are  working  in  a 
coordinated  fashion  to  assure  that 
pressing  client  needs  are  being  met.  that 
sufflcient  capacities  for  training  and 
information  sharing  exist,  that  programs 
are  moving  forward  together  on 
technology,  and  are  collaborating  to 
increase  resources  and  develop  new 
initiatives  to  expand  the  scope  and 
reach  of  their  services. 

In  states  with  a  number  of  LSC- 
funded  programs  and/or  the  presence  of 
very  small  programs,  a  key  question  to 
be  answered  is  whether  the  current 
structure  of  the  state  delivery  system, 
and  specifically  the  number  of 
programs,  constitutes  the  most  effective 
and  economical  way  to  meet  client 
needs  throughout  the  state. 

The  state  planning  process  should 
develop  a  report  to  be  submitted  to  LSC 
on  or  before  October  1,  1998.  We  will 
be  guided  by  your  recommendations 
when  making  our  funding  decisions  for 
FY  1999  and  beyond. 

Background 

1995  Program  Letter.  In  July  1995,  in 
anticipation  of  Congressional  action  on 
LSC's  1996  appropriation,  we  asked 
recipients  in  each  state  to  participate  in 
the  development  of  a  plan  for  the 
design,  configuration  and  operation  of 
LSC-funded  programs  in  the  state.  In 
view  of  potential  LSC  funding  cuts  and 
Congressional  restrictions  on  client 
services,  we  were  especially  concerned 
that  recipients  work  closely  with  other 
stakeholders  (e.g..  state  and  local  bar 
associations.  lOLTA  funders,  the 
judiciary,  client  groups.  non-LSC- 
funded  programs,  and  others  with  an 
interest  in  legal  services)  to  develop  an 
integrated  delivery  system  to  address 
client  needs.  A  subsequent  August  1995 
Program  Letter  outlined  the  issues  and 
criteria  the  state  planning  process 
should  address.  Included  were 
integration  of  LSC-funded  programs  into 
a  statewide  legal  services  system; 
advisability  of  consolidation  of 


programs:  consideration  of  efficient 
intake  and  provision  of  advice  and  brief 
service;  appropriate  use  of  technology; 
engagement  of  pro  bono  attorneys;  and 
development  of  additional  resources. 

Responses  to  Changes  in  Laws 
Affecting  Clients  and  LSC  Recipients. 
Much  has  occurred  since  August  1995. 
Fundamental  changes  have  been  made 
in  laws  and  programs  affecting  eligible 
clients — changes  which  have  increased 
clients — need  for  legal  information, 
advice,  and  representation.  At  the  same 
time,  LSC  appropriation  measures  have 
resulted  in  deep  funding  cuts  for  many 
programs,  elimination  of  LSC  funding  of 
national  and  state  support  entities,  and 
dramatic  changes  in  the  range  of 
services  LSC  recipients  are  permitted  to 
perform.  In  response,  many  states  have 
initiated  planning  processes,  developed 
new  partnerships  to  leverage  resources, 
expanded  funding  sources, 
implemented  new  technologies,  and 
launched  innovative  methods  for 
serving  clients. 

Efforts  to  develop  and  strengthen 
comprehensive  delivery  systems  in 
order  to  improve  and  expand  client 
services  continue  in  many  states.  Equal 
Justice  Commissions,  Bar  sponsored 
committees,  and  organizations  of  legal 
services  providers  continue  to  explore 
ways  to  maximize  services  in  a  changed 
and  changing  environment.  LSC 
supports  these  ongoing  state  efforts  and 
encourages  others. 

1998  Grant  Decisions.  In  the  1998  LSC 
grant  competition,  we  determined  that 
grants  in  several  states  that  were  eligible 
for  three  year  funding  should  be  made 
for  a  shorter  period.  For  North  Carolina, 
grants  were  made  for  one  year.  For  New 
York,  New  Jersey,  Pennsylvania  and 
Virginia,  grants  were  made  for  two 
years.  The  decision  to  award  grants  for 
a  shorter  period  was  made  for  two 
reasons:  (1)  To  encourage  recipients  in 
these  states  to  develop  further  their 
plans  for  a  comprehensive,  integrated 
statewide  delivery  system;  and,  (2) 
concern  that  the  number  of  LSC-funded 
programs  in  these  states  may  not 
constitute  the  most  economical  and 
effective  configuration  for  delivering 
legal  services  to  the  low-income 
community. 

1998  Program  Letter.  This  Program 
Letter  calls  upon  all  recipients  to  re- 
examine and  adjust  as  necessary  their 
state  delivery  plans  in  order  to  further 
improve  and  expand  legal  services  to 
eligible  clients  within  the  state. 

A  Comprehensive.  Integrated  Statewide 
Delivery  System 

In  re-evaluating  delivery  plans, 
recipients  should  examine  the  progress 
they  have  made  in  the  past  two  and  one 
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half  years  in  developing  a 
comprehensive,  integrated  statewide 
delivery  system.  Careful  planning  and 
coordination  is  necessary  to  insure  that 
pressing  legal  needs  do  not  go  urunet 
and  that  resources  are  used  wisely  and 
economically.  States  must  continue  to 
innovate  and  develop  new  strategies 
and  alternative  delivery  models  to  make 
the  most  of  scarce  resources — to  reach 
more  clients,  and  to  provide  higher 
quality  services  through  enhanced  use 
of  information  technology;  centralized 
intake  systems  providing  advice,  brief 
services,  and  referrals;  expansion  of 
community  legal  education,  pro  se,  and 
other  methods  promoting  client  self- 
help;  better  coordination  with  volunteer 
private  attorneys;  and  other,  similar 
initiatives  requiring  substantial 
resources  and  expertise  to  undertake. 

There  are  many  ways  for  states  to 
achieve  these  goals.  Many  excellent 
models  exist  of  statewide  fundraising, 
integrated  technology,  statewide  and 
regional  hotlines,  pro  se  projects, 
taskforces  and  training.  Recipients 
should  evaluate  which  approaches  will 
work  best  in  their  states  to  achieve  an 
even  stronger,  more  effective  system  for 
addressing  client  needs. 

Recipients  must  also  examine  how  the 
present  configuration  of  programs,  and 
specifically  the  number  of  programs, 
impacts  upon  the  overall  effectiveness 
of  the  state  delivery  system.  In  this 
regard,  it  is  especially  important  that 
each  participant  look  at  client  services, 
not  horn  the  view  of  just  one  city,  or  one 
county,  or  one  program,  but  from  a 
statewide  perspective. 

What  Is  Required  by  This  Letter 

In  the  past  two  and  one  half  years, 
several  states  have  undertaken  extensive 
processes  to  evaluate  their  delivery 
systems  and  have  implemented,  or  are 
in  the  process  of  implementing,  many 
state  planning  reconunendations. 
Additionally,  some  states  have  ongoing 
planning  processes  involving  a  wide 
variety  of  stakeholders  in  the  civil 
justice  system.  We  do  not  intend  such 
states  to  repeat  past,  or  supplant  current 
processes.  Instead,  we  ask  recipients  to 
either  work  within  ongoing  processes  or 
develop  new  ones  appropriate  to  the 
situation  in  each  state.  In  either  case,  we 
hope  recipients  and  other  stakeholders 
will  view  this  process  as  an  opportunity 
to  join  together  to  strengthen  the 
delivery  system  and  improve  and 
expand  services  to  clients. 

In  this  context  we  call  upon  each 
LSC-funded  program  to  share 
responsibility  for  ensuring  that  a 
statewide  planning  process,  whether 
ongoing  or  to  be  initiated,  addresses  the 


questions  discussed  further  below.  For 
each  question  state  planners  should: 

•  Assess  the  strengths  and 
weaknesses  of  the  current  approach; 

•  Establish  goals  to  strengthen  and 
expand  services  to  eligible  clients;  and 

•  Determine  the  major  steps  and  a 
timetable  necessary  to  achieve  those 
goals. 

A  report  should  be  submitted  to  LSC 
on  or  before  October  1,  1998. '  If  a  state 
has  recently  developed  a  plan  which 
addresses  the  substance  of  one  or  more 
of  the  following  questions,  for  those 
questions,  the  state  need  only  report  on 
the  pertinent  section(s)  of  that  plan. 

In  exceptional  cases,  it  may  not  be 
possible  for  a  state  planning  process  to 
fully  address  all  of  the  following 
questions.  In  such  cases,  recipients 
should  contact  the  LSC  staff  member 
responsible  for  their  state. 

The  questions  to  be  addressed  are: 

1 .  How  are  intake  and  delivery  of 
advice  and  referral  services  structured 
within  the  state?  What  steps  can  be 
taken  to  ensure  a  delivery  network  that 
maximizes  client  access,  efficient 
delivery,  and  high  quality  legal 
assistance? 

2.  Is  there  a  state  legad  services 
technology  plan?  How  can  technological 
capacities  be  developed  statewide  to 
assure  compatibility,  promote 
efficiency,  improve  quality,  and  expand 
services  to  clients? 

3.  What  are  the  major  barriers  low- 
income  persons  face  in  gaining  access  to 
justice  in  the  state?  What  efforts  can  be 
taken  on  a  statewide  basis  to  expand 
client  access  to  the  courts,  provide 

'  preventive  legal  education  and  advice, 
and  enhance  self-help  opportiinities  for 
low-income  persons? 

4.  Do  program  staff  and  pro  bono 
attorneys  throughout  the  state  receive 
the  training  and  have  access  to 
information  and  expert  assistance 
necessary  for  the  delivery  of  high 
quality  legal  services?  How  can 
statewide  capacities  be  developed  and 
strengthened  to  meet  these  needs? 

5.  What  is  the  current  status  of  private 
attorney  involvement  in  the  state?  What 
statewide  efforts  can  be  undertaken  to 
increase  the  involvement  of  private 
attorneys  in  the  delivery  of  legal 
services? 

6.  What  statewide  financial  resources 
are  available  for  legal  services  to  low- 
income  persons  within  the  state?  How 
can  these  resources  be  preserved  and 
expanded? 

7.  Where  there  are  a  number  of  LSC- 
funded  programs  and/or  the  presence  of 
very  small  programs,  how  should  the 


'  LSC  will  provide  guidance  at  a  later  date  on  the 
format  for  this  report 


legal  services  programs  be  configured 
within  the  state  to  maximize  the 
effective  and  economical  deliven,'  of 
high  quality  legal  services  to  eligible 
clients  within  a  comprehensive, 
integrated  deliverv'  system? 

1.  Intake  and  the  Provision  of  Advice 
and  Brief  Services 

How  are  intake  and  deliver^'  of  advice 
and  referral  services  structured  within 
the  state?  What  steps  can  be  taken  to 
ensure  a  delivery  network  that 
maximizes  client  access,  efficient 
delivery,  and  high  quality  legal 
assistance? 

A  successful  intake  system  is  critical 
to  effective  and  comprehensive  delivery 
of  legal  services.  Over  the  past  two  years 
many  programs  have  instituted 
centralized  telephone  intake  and 
delivery  systems  which  provide  high 
quadity  advice  and  brief  service 
assistance,  and  promptly  refer  cUents 
whose  problems  require  more  assistance 
to  program  case  handlers  or  other 
resources.  In  a  number  of  states, 
statewide  or  regional  systems,  using 
advanced  telephone  and  computer 
technology,  have  consoUdated  these 
functions  in  one  location  where  trained, 
experienced  staff  provide  prompt  access 
for  clients  and  minimize  the  risk  of 
multiple  referrals  or  loss  of  clients. 
These  systems  improve  the  quantity  and 
quality  of  advice,  brief  service  and 
referral  assistance  while  increasing  the 
number  of  extended  service  cases  which 
can  be  handled  by  the  program. 

State  planners  should  evaluate  the 
current  status  of  intake  and  delivery  of 
advice  and  referral  services  within  the 
state  and  develop  strategies  for 
improvement.  Consideration  should  be 
given  to  developing  regional  and 
statewide  intake  and  delivery  systems 
which: 

•  Are  client-centered,  providing  ease 
of  access  to  legal  services  and  prompt, 
high  quality  assistance  or  referral; 

•  Use  specialization  to  enhance  case 
evaluation  and  provision  of  advice,  brief 
service  and  referral  assistance: 

•  Make  effective  use  of  technology-; 
and 

•  Provide  oversight  and  follow-up  to 
ensure  high  quality  legal  services  and 
client  satisfaction.  . 

2.  Effective  Use  of  Technology 

Is  there  a  state  legal  services 
technology  plan?  How  can  technological 
capacities  be  developed  statewide  to 
assure  compatibility,  promote 
efficiency,  improve  quality,  and  expand 
services  to  clients? 

Within  individual  programs,  effective 
use  of  technology  can  reduce  the  cost 
and  substantially  enhance  the  quality  of 
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services.  Collectively,  technology  can 
dramatically  improve  the  capacity  of 
staff  throughout  the  state  to  quickly 
exchange  and  share  information, 
improving  their  ability  to  stay  current 
with  the  law,  develop  legal  strategies, 
write  briefs  and  otherwise  serve  clients. 
In  the  past  two  years,  many  programs 
have  significantly  increased  their 
technological  capacities.  On  a  statewide 
level,  programs  have  used  new 
technologies  to  establish  E-mail 
communication  with  all  legal  services 
staff  throughout  the  state;  to  connect 
with  other  service  providers;  to 
exchange  information  with  private 
attorneys  participating  in  PAI  efforts;  to 
establish  centralized  brief/pleadings/ 
forms/manuals/  information  banks;  to 
create  resource  centers  for  information 
on  state  law  and  policy  developments; 
and  to  establish  unified  case 
management  systems  which  allow  for 
data  collection  and  outcome  measures. 
New  technologies  involving  the  Internet 
and  advanced  telephone  and  computer 
applications  have  also  been  used  to 
provide  legal  and  program  resource 
information  to  clients. 

Improving  and  staying  current  with 
technology  is  costly  and  makes  it  all  the 
more  important  that  states  take  a  unified 
approach  and  develop  a  technology  plan 
that  will  maximize  collective  capacity 
while  minimizing  cost.  A  state 
technology  plan  should  establish 
reasonable  goals  and  set  forth  steps  to: 

•  Assure  that  all  programs  have 
networked  computer  access  for  all  staff; 
integrated  case  management; 
computerized  timekeeping;  E-mail  and 
the  ability  to  electronically  transfer 
documents;  computerized  financial 
management  systems;  and  technological 
support; 

•  Develop  or  improve  compatible 
technological  capacities  which  will 
allow  all  staff,  statewide,  to 
communicate  with  each  other,  share 
information,  and  take  advantage  of  other 
efficiencies  made  possible  by 
computerization;  and 

•  Use  new  technologies  to  provide 
legal  and  program  resource  information 
to  clients  and  other  interested  persons. 

3.  Increased  Act:ess  to  Self-Help  and 
Prevention  Information 

What  are  the  major  barriers  low- 
income  persons  face  in  gaining  access  to 
justice  in  the  state?  What  efforts  can  be 
taken  on  a  statewide  basis  to  expand 
client  access  to  the  courts,  provide 
preventive  legal  education  and  advice, 
and  enhance  self-help  opportunities  for 
low-income  persons/ 

Pro  se,  community  legal  education 
and  access  to  courts  efforts  have  great 
potential  to  address  many  of  the  legal 


needs  of  low-income  persons.  Programs 
in  many  states  utilize  these  methods  to 
increase  legal  information  available  to 
the  public,  empower  clients  to  advocate 
on  their  own  behalf,  and  increase  access 
to  the  courts  for  all  low-income  people. 
Given  the  intensive  effort  required  to 
implement  such  strategies,  and  the 
influence  state  laws  and  rules  have  on 
such  initiatives,  of^en  these  results  can 
be  realized  more  easily  by  coordinated 
state  level  efforts.  In  several  states,  for 
example,  collaboration  with  state  bar 
committees  and  state  judicial 
administrations  has  resulted  in  rule 
changes,  publication  of  pro  se  oriented 
materials  and  more  accessible  court 
systems.  Likewise,  the  development  of 
self-help  and  community  legal 
education  materials  has  benefitted  from 
concerted  statewide  efforts  involving  a 
variety  of  organizations  working  to 
make  justice  more  accessible 

State  planners  should  evaluate  the 
status  of  pro  se.  community  legal 
education,  and  access  efforts  in  their 
state  and  determine  what  steps  should 
be  tEiken  statewide  to  enhance  their 
effectiveness  in  meeting  client  needs. 
Consideration  should  be  given  to: 

•  Statewide  coordination  and/or 
production  of  pro  se  and  community 
education  materials,  such  as  brochures 
in  multiple  languages,  videos,  cable- 
access  TV  programs,  and  projects 
designed  to  take  advantage  of  new 
technologies  such  as  computerized  pro 
se  programs  and  the  world  wide  web; 
and 

•  State  level  initiatives,  including 
efforts  with  bar  associations,  the 
judiciary  and  other  interested  parties  to 
increase  access  to  the  courts. 

4.  Capacities  for  Training  and  Access  to 
Information  and  Expert  Assistance 

Do  program  staff  and  pro  bono 
attorneys  throughout  the  state  receive 
the  training  and  have  access  to 
information  and  expert  assistance 
necessar>'  for  the  delivery  of  high 
quality  legal  services?  How  can 
statewide  capacities  be  developed  and 
strengthened  to  meet  these  needs? 

In  the  last  two  years  several  states 
have  developed  new  or  strengthened 
existing  capacities  to  ensure  that  staff 
and  pro  bono  attorneys  throughout  the 
state  receive  necessary  training  and 
have  access  to  information  and  expert 
assistance  essential  for  the  delivery  of 
high  quality  legal  services.  These  states 
employ  a  variety  of  methods  to  provide 
staff  and  pro  bono  attorneys  with 
training  on  substantive  law  and  skills 
development,  practice  manuals  and 
related  poverty  law  materials, 
inff)rmation  on  poverty  law 
developments  and  strategies,  and  co- 


counseling  for  less  experienced  staff  and 
pro  bono  attorneys.  Communication, 
planning  and  ongoing  discussion 
concerning  major  legal  needs,  poverty 
law  developments,  effectiveness  of 
approaches,  and  commonalities  in  legal 
work,  helps  ensure  productive  use  of 
resources  The  use  of  new  technologies 
has  helped  maximize  the  effectiveness 
of  these  efforts. 

State  planners  should  evaluate 
current  capacities  for  the  provision  of 
training  and  related  services  essential 
for  the  delivery  of  high  quality  legal 
services.  Planners  should: 

•  Assess  how  a  statewide  approach 
can  address  the  needs  for  these  services 
of  staff  and  pro  bono  attorneys 
throughout  the  state;  and 

•  Determine  the  steps  necessary  to 
provide  these  services  as  effectively  and 
efficiently  as  possible. 

5.  Engagement  of  Pro  Bono  Attorneys 

What  is  the  current  status  of  private 
attorney  involvement  in  the  state?  What 
statewide  efforts  can  be  undertaken  to 
increase  the  involvement  of  private 
attorneys  in  the  delivery  of  legal 
services? 

In  the  past  two  years,  several  states 
have  been  successful  in  enlisting  or  re- 
enlisting  the  state  Bar,  the  judiciary  and 
others  in  developing  and  supporting 
private  attorney  involvement 
throughout  the  state.  These  efforts  have 
helped  local  private  attorney 
involvement  programs  expand 
participation  rates  and  the  range  and 
types  of  services  available  to  clients. 
State  planners  should  evaluate  the 
current  status  of  private  attorney 
involvement  in  the  state  and  consider 
how  statewide  strategies  can  increase 
engagement  of  pro  bono  attorneys  and 
benefit  clients  throughout  the  state, 
including  areas  of  the  state  with  lower 
private  attorney  involvement. 

Consideration  should  be  given  to: 

•  Renewed  efforts  to  involve  the  Bar. 
the  judiciary  and  other  leaders  in  the 
legal  community  in  promoting  private 
attorney  involvement; 

•  Providing  greater  opportunities  for 
attorney  participation  in  a  full  spectrum 
of  legal  work,  including  advice  and  brief 
service,  negotiation,  administrative 
representation,  pro  se  classes, 
transactional  assistance,  and  simple  and 
complex  litigation; 

•  Providing  greater  opportunities  for 
attorneys  to  assist  programs  with 
training,  co-counseling  and  mentoring 
staff;  and 

•  Providing  greater  opportunities  for 
law  schools,  corporate  counsel, 
government  attorneys,  and  other 
professionals  to  engage  in  pro  bono 
activities. 
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6.  Development  of  Additional  Resources 

What  statewide  financial  resources 
are  available  for  legal  services  to  low- 
income  persons  within  the  state?  How 
can  these  resources  be  preserved  and 
expanded? 

In  the  past  two  years,  many  programs 
have  increased  the  resources  available 
to  them  through  innovative  grant 
projects,  local  fundraising  and  other 
efforts.  Even  more  dramatic,  however, 
are  the  increases  programs  have 
received  in  many  states  through 
collective  development  and/or 
expansion  of  statewide  revenues  such  as 
state  appropriations,  filing  fee 
surcharges,  state  fundraising  campaigns, 
state  bar  dues  checkoffs  and  direct  state 
bar  grants.  Whether  new  or  expanded, 
these  revenues  have  almost  always  been 
the  product  of  thoughtful  planning  with 
programs  and  other  stakeholders 
working  together. 

State  plaimers  should  evaluate  the 
possibilities  for  further  statewide 
resource  development  and  develop  a 
statewide  strategy  to  preserve,  build, 
and/or  create  new  financial  and  non- 
financial  resources  in  their  state.  Since 
program  efforts  to  build  such  statewide 
resources  are  more  successful  when 
many  stakeholders  participate,  it  is 
especially  important  for  planners  to 
involve  a  variety  of  community  leaders 
in  these  efforts. 

7.  Configuration  of  a  Comprehensive, 
Integrated  Statewide  Delivery  System 

Where  there  are  a  number  of  LSC- 
funded  programs  and/or  the  presence  of 
very  small  programs,  how  should  the 
legal  services  programs  be  configured 
within  the  state  to  maximize  the 
effective  and  economical  delivery  of 
high  quality  legal  services  to  eligible 
clients  within  a  comprehensive, 
integrated  delivery  system? 

In  most  states,  the  present  delivery 
structure  reflects  national  funding 
decisions  made  in  the  1970's.  In  many 
states,  those  decisions  were  not 
determined  by  analysis  of  what  delivery 
structure  would  yield  the  most 
economical  and  effective  services  to 
clients  throughout  the  state.  Moreover, 
those  decisions  were  made  before  such 
major  developments  in  legal  services 
delivery  such  as  lOLTA  funding,  private 
attorney  involvement,  law  school 
clinical  programs,  hotlines,  the 
emergence  of  other  civil  legal  aid 
providers,  and  restrictions  on  recipients' 
non-LSC  funds;  and  before  the 
information  revolution  and  the 
opportunities  it  presents  with  personal 
computers.  E-mail,  sophisticated 
telephone  technology,  and  the  Internet. 
In  light  of  developments  over  the  past 


twenty-five  years,  and  especially  since 
1995,  it  is  time  to  take  a  fresh  look  and 
re-evaluate  those  structures. 

Re-evaluation  is  particularly  critical 
in  states  with  a  number  of  LSC-funded 
programs  and/ or  the  presence  of  very 
small  programs.  States  with  many 
programs  often  suffer  from 
uneconomical  and  inefficient 
redundancy  of  effort,  or  no  effort  at  all. 
in  technology,  training,  fundraising.  and 
development  of  client  services  such  as 
intake,  advice  and  referral  systems  or 
client  education  materials.  Similarly, 
small  programs  often  lack  the  resources 
necessary  to  develop  proper  staff 
supervision  or  appropriate 
specialization,  or  to  acquire  current 
technology  necessary  for  maximum 
effectiveness. 

In  addition,  while  individual 
programs  may  excel,  a  large  niunber  of 
programs  or  the  presence  of  small 
programs  may  result  in  unnecessary 
diversion  of  {he  state's  resources  from 
client  services  to  administrative 
overhead.  Each  program,  no  matter  how 
large  or  small,  must  devote  significant 
resources  to  A-133  audits,  state  and 
federal  tax  and  wage  reports,  funding 
applications,  recordkeeping,  persormel 
policies,  purchase  and  maintenance  of 
technology  and  equipment,  and  other 
administrative  tasks.  Experienced  and 
accomplished  lawyers  spend  time  on 
program  administration  when  they 
could  be  using  their  talents  to  represent 
clients,  train  or  mentor  new  lawyers  and 
otherwise  lead  their  program's  legal 
work. 

Where  these  conditions  exist,  state 
planners  must  consider  whether 
consolidation  of  programs  would  make 
better  use  of  resom-ces  available  in  the 
state. 

There  is  no  magic  number  of 
programs  or  a  single  delivery  model  that 
fits  all  states.  In  some  states,  a  statewide 
LSC  provider  makes  the  most  sense;  in 
others,  a  regional  approach  or  other 
configuration  may  be  appropriate.  Each 
state  must  examine  what  configuration, 
from  a  statewide  perspective,  maximizes 
services  and  benefits  for  clients 
throughout  the  state.  Factors  to  be 
considered  include: 

•  Size,  complexity,  cultural  and 
ethnic  diversity/homogeneity  of  client 
population. 

•  Geographic,  physical,  and  historical 
distinctions  and  affinities  within  the 
state. 

•  Variation  in  local  client  needs  and 
ability  to  respond  and  set  priorities 
accordingly. 

•  Assessments  of  programs' 
performance  and  capacity  to  deliver 
effective  and  efficient  legal  services  in 


accordance  with  LSC  and  other 
professional  criteria. 

•  Ease  and  efficiency  of  client  access 
to  services  and  opportunities  for 
improvement. 

•  Capacity  to  efficiently  and 
effectively  conduct  community  legal 
education,  pro  se  and  outreach 
activities. 

•  Level,  imiformity.  and  plans  for 
further  development  of  technological 
capacity. 

•  Current  levels  of  private  bar 
involvement  and  potential  for 
expansion. 

•  The  availability  of  training,  expert 
assistance,  and  information  about  legal 
developments. 

•  Current  funding  sources  and 
potential  to  expand  resources  available 
to  all  programs. 

•  Cultural  and  ethnic  diversit\'  of 
program  leadership  and  management. 

•  Relative  costs  associated  with  fiscal 
and  administrative  responsibilities  and 
potential  savings  in  management,  board 
and  administrative  costs. 

In  making  grants  for  FY  1999  and 
beyond,  we  will  look  closely  at  each 
state  where  there  is  ciurently  a  number 
of  LSC-funded  programs  and/or  the 
presence  of  very  small  programs  to 
assess  whether  careful  consideration  has 
been  given  to  consolidation  of  LSC 
programs.  We  hope,  and  have  faith,  that 
in  these  states,  this  planning  process 
will  result  in  plans  for  merger  and 
consolidation  of  programs  and 
integration  of  services  on  a  broader  scale 
than  we  have  previously  seen,  and  that 
each  state's  plan  will  result  in  a 
configuration  that  is  efficient  and 
effective  in  providing  access  to  justice 
for  the  state's  low-income  clients. 

Questions 

LSC  staff  will  be  contacting  recipients 
to  discuss  this  Program  Letter.  In  the 
meantime,  if  you  have  questions,  please 
contact  the  LSC  staff  member 
responsible  for  your  state. 

Program  Letter  9&-6,  July  6,  1998.  State 
Planning  Considerations 

Introduction 

On  February-  12.  1998.  the 
Corporation  issued  Program  Letter  98-1 
calling  upon  all  LSC  recipients  to 
participate  in  a  state  planning  process  to 
examine,  from  a  statewide  perspective, 
what  steps  should  be  taken  in  their 
states  to  further  develop  a 
comprehensive,  integrated  statewide 
delivery  system.  The  Letter  poses  seven 
questions  recipients  are  to  address  in 
their  planning  processes  and  requests 
recipients  to  submit  a  report  to  LSC  on 
or  before  October  1,  1998.  Many 
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recipients  have  asked  LSC  to  provide 
further  guidance  and  additional 
information  about  how  the  state 
planning  process  will  affect  LSC  grant 
decisions.  Recipients  have  also  inquired 
about  the  format  for  the  October  1 
report.  This  Program  Letter  responds  to 
these  requests. 

State  Planning  Considerations 

The  attached  State  Planning 
Considerations  have  been  developed  to 
provide  recipients  and  other 
stakeholders  with  more  information 
about  statewide  goals,  capacities  and 
approaches  recipients  should  consider 
in  their  planning  processes.  A  number 
of  other  sources  of  information  that  may 
assist  state  planners  and  upon  which 
these  Considerations  draw  are 
referenced  in  the  Planning 
Considerations.  We  hope  these  Planning 
Considerations  will  help  states  develop 
effective  plans  to  strengthen  their 
delivery  systems  and  services  to  clients. 
We  encourage  recipients  with  any 
questions  about  the  State  Planning 
Considerations  or  planning  process  to 
contact  the  LSC  staff  member 
responsible  for  their  state. 

How  the  State  Planning  Process  Will 
Affect  LSC  Grant  Decisions 

The  Corporation  is  directed  under  the 
LSC  Act  to  "insure  that  grants  and 
contracts  are  made  so  as  to  provide  the 
most  economical  and  effective  delivery 
of  legal  assistance  to  persons  in  both 
urban  and  rural  areas."  ^  The  state 
planning  process  will  provide 
information  that  helps  LSC  exercise  this 
statutory  responsibility 

1.  Competition 

a.  Duration  of  Grants 

The  state  planning  process  will 
provide  information  that  helps  LSC 
determine  the  duration  of  grants  for 
service  areas  in  the  1999  competition. 
i.e  .  service  areas  that  are  eligible  for 
grants  of  up  to  thre<!  years  commencing 
January  1.  1999 

In  the  1998  LSC  grant  competition,  we 
determined  that  grants  in  several  states 
that  were  eligible  for  three  year  funding 
would  be  made  for  a  shorter  period  The 
decision  to  award  grants  for  a  shorter 
period  was  made  for  two  reasons;  (1)  To 
encourage  recipients  in  these  states  to 
develop  further  their  plans  for  a 
comprehensive,  integrated  statewide 
delivery  system;  and  (2)  concern  that 
the  configuration  of  LSC-funded 
programs  in  these  states  did  not 
constitute  the  most  economical  and 


effective  structure  for  delivering  legal 
services  to  the  low-income  community. 

As  with  the  1998  competition,  LSC 
will  take  into  account  state  delivery 
plans  and  configuration  of  programs  in 
determining  the  duration  of  grants  for 
service  areas  now  being  competed. 
Where  LSC  believes  states  need  to 
further  develop  their  plans  for  a 
comprehensive,  integrated  statewide 
delivery  system  or  where  LSC  remains 
concerned  about  the  configuration  of 
LvSC-funded  service  areas,  grants  will  be 
made  for  less  than  three  years 

b.  Service  Areas 

1.  1999  Competition 

The  state  plaiming  process  will  not 
affect  decisions  about  the  number,  size 
or  configuration  of  service  areas  in 
competition  this  year. 

2.  2000  and  Future  Competition  Years 

Information  received  through  the 
planning  process  will  affect  futiu'e 
decisions  regarding  the  most 
appropriate  number,  size  and 
configuration  of  LSC-funded  service 
areas  to  be  competed  for  the  year  2000 
and  beyond.  This  includes  service  areas 
that  become  scheduled  for  those  years 
because  of  one  or  two  year  grant  awards 
made  in  the  present  1999  competition. 

2.  Grant  Renewals 

The  state  planning  process  will  not 
affect  decisions  about  the  number,  size 
or  configuration  of  service  areas  up  for 
renewal  or  the  duration  of  grant 
renewals,  i.e..  previously  made  multi- 
year  awards  which  are  now  up  for 
renewal  Decisions  on  renewail  of  these 
grants  will  continue  to  be  based  upon  a 
showing  of  the  renewal  applicant's 
continued  ability  "to  perform  the  duties 
required  under  the  terms  of  its  grant."  ^ 

Format  for  the  October  1  Report 

The  attached  Instructions  for  State 
Planning  Reports  provide  information 
about  the  structure  and  format  of  the 
reports  due  at  LSC  on  or  before  October 
1.  1998.  Please  contact  the  LSC  staff 
member  responsible  for  your  state  if  you 
have  any  questions. 

Instructions  for  State  Planning  Reports 

Please  submit  reports  to  the  Office  of 
Program  Operations  on  or  before 
October  1.  1998  Reports  should  be  no 
longer  than  35  pages  and  should  contain 
the  name  and  telephone  number  of  a 
contact  person(s)  The  report  should: 

A  Brieflv  describe  the  state  plaiming 
process  and  participants. 

B  Address  the  following  areas  in  the 
order  presented.  In  addressing  each 


'  l.exal  SarvicBs  Corporation  Act.  Section 
11H)7(h)1:ji 


'45CKR  1SJ4  11 


area,  please  consider  LSC's  State 
Planning  Considerations  and: 

•  Assess  the  strengths  and 
weaknesses  of  the  current  approach; 

•  Establish  goals  to  strengthen  and 
expand  services  to  eligible  clients;  and 

•  Determine  the  major  steps  and  a 
timetable  necessary  to  achieve  those 
goals. 

1 .  Intake,  Advice  and  Referral 

How  are  intake  and  delivery  of  advice 
and  referral  services  structured  within 
the  state?  What  steps  can  be  taken  to 
ensure  a  delivery  network  that 
maximizes  client  access,  efficient 
delivery,  and  high  quality  legal 
assistance? 

2.  Technology 

Is  there  a  state  legal  services 
technology  plan?  How  can  technological 
capacities  be  developed  statewide  to 
assure  compatibility,  promote 
efficiency,  improve  quality,  and  expand 
services  to  clients? 

3.  Access  to  the  Courts,  Self-Help  and 
Preventive  Education 

What  are  the  major  barriers  low- 
income  persons  face  in  gaining  access  to 
justice  in  the  state?  What  efforts  can  be 
taken  on  a  statewide  basis  to  expand 
client  access  to  the  courts,  provide 
preventive  legal  education  and  advice, 
and  enhance  self-help  opportunities  for 
low-income  persons? 

4.  Coordination  of  Legal  Work,  Training. 
Information  and  Expert  Assistance 

Do  program  staff  and  pro  bono 
attorneys  throughout  the  state  receive 
the  training  and  have  access  to 
information  and  expert  assistance 
necessary  for  the  delivery  of  high 
quality  legal  services?  How  can 
statewide  capacities  be  developed  and 
strengthened  to  meet  these  needs? 

5.  Private  Attorney  Involvement 

What  is  the  current  status  of  private 
attorney  involvement  in  the  state?  What 
statewide  efforts  can  be  undertaken  to 
increase  the  involvement  of  private 
attorneys  in  the  delivery  of  legal 
services? 

6.  Resource  Development 

What  statewide  financial  resources 
are  available  for  legal  services  to  low- 
income  persons  within  the  state?  How 
can  these  resources  be  preserved  and 
expanded? 

7.  System  Configiu^tion 

How  should  the  legal  services 
programs  be  configured  within  the  state 
to  maximize  the  effective  and 
economical  delivery  of  high  quality 
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legal  services  to  eligible  clients  within 
a  comprehensive,  integrated  delivery 
system?* 

Form  C — Assurances  2001  LSC  Grant 
Competition 

If  applicant  is  successful  and  receives 
an  LSC  grant  or  contract. 

Applicant  Hereby  Assures  and 
Certifies  That: 

1.  It  will  comply  with  the  Legal 
Services  Corporation  Act  of  1974  as 
amended  (LSC  Act),  and  any  applicable 
appropriations  acts  and  any  other 
applicable  law,  all  requirements  of  the 
rules  and  regulations,  policies, 
guidelines,  instructions,  and  other 
directives  of  the  Legal  Services 
Corporation  (Corporation  or  LSC), 
including  the  LSC  Audit  Guide  for 
Recipients  and  Auditors,  the  ' 
Accounting  Guide,  the  CSR  Instruction 
Handbook  and  with  any  amendments  of 
the  foregoing  adopted  before  or  during 
the  period  of  this  grant.  It  luiderstands 
that  successful  applicants  may  be 
expected  to  sign  further  assurances 
before  the  awarding  of  the  grant. 

2.  It  will  not  use  funds  received  from 
a  source  other  than  the  Legal  Services 
Corporation  for  any  activity  inconsistent 
with  the  requirements  of  Public  Law 
106-113,  Public  Law  105-277,  Public 
Law  105-119  and  Public  Law  104-134. 

3.  If  the  Applicant  is  a  non-profit 
organization,  its  governing  board  will 
set  specific  priorities  in  writing, 
consistent  with  the  requirements  of  45 
CFR  Part  1620. 

4.  It  agrees  to  be  subject  to  all 
provisions  of  federal  law  relating  to  the 
proper  use  of  federal  funds  listed  in  45 
CFR  1640.2(a)(1).  Before  the  initiaUon  of 
the  contract,  the  Applicant  's  employees 
and  board  members  will  have  been 
informed  of  the  federal  law  and  its 
consequences  as  required  in  45  CFR 
1640.3. 

5.  It  has  the  legal  authority  to  apply 
for  and  receive  a  grant  from  the  Legal 
Services  Corporation. 

6.  It  will  provide  legal  services  in 
accordance  with  the  plans  set  out  in  its 
grant  application,  as  modified  in  further 
negotiations  with  the  Corporation,  and 
agrees  to  provide  high  quality, 
economical,  and  effective  legal 
assistance,  as  measured  by  generally 
accepted  professional  standards,  the 
provisions  of  the  LSC  Act,  or  a  rule, 
regulation  or  guidance  issued  by  the 
Corporation. 

7.  It  will  not  discriminate  on  the  basis 
of  race,  color,  religion,  gender,  age. 
disability,  national  origin,  or  any  other 
basis  prohibited  by  law  against:  (1)  Any 


♦  States  with  only  one  LSC-funded  program  need 
not  answer  this  question. 


person  applying  for  employment  or 
employed  by  the  Applicant;  or  (2)  any 
person  seeking  assistance  from  the 
Applicant  or  other  program(s)  supported 
in  whole  or  in  part  by  this  grant. 

8.  It  will  provide  the  Corporation  with 
copies  of  the  following  policies 
applicable  to  the  employees,  partners, 
and  applicants  for  employment  funded 
in  whole  or  in  part  imder  this  grant:  its 
Equal  Opportunity  Policy  Statement, 
including  its  Complaint  Review 
Procedure  or  internal  means  of  handling 
employee  grievances;  and  itj.  Sexual 
Harassment  Policy,  including  an 
effective  complaint  procedure.  Each  of 
these  will  have  been  reviewed  and 
approved  by  its  governing  or  policy 
board  within  the  last  three  years.  It  will 
notify  the  Corporation  prior  to  the 
implementation  of  changes  to  its  Equal 
Opportunity  Policy  Statement. 

9.  Notwitnstanding  grant  assurance 
number  10  below,  and  §  1006(b)(3)  of 
the  LSC  Act,  42  U.S.C.  2996e(h)(3),  it 
shall  make  available  financi2d  records, 
time  records,  retainer  agreements,  client 
trust  fund  and  eUgibility  records,  and 
client  names,  except  for  those  reports  or 
records  subject  to  the  attorney-client 
privilege,  to  the  Corporation  and  any 
federal  department  or  agency  that  is 
auditing  or  monitoring  the  activities  of 
the  Corporation  or  of  the  Applicant  and 
any  independent  auditor  or  monitor 
receiving  federal  funds  to  conduct  such 
auditing  or  monitoring,  including  any 
auditor  or  monitor  of  the  Corporation. 

10.  It  wiU  cooperate  with  all 
reasonable  and  necessary  information 
collection,  including  surveys, 
questioimaires,  monitoring,  audit,  case 
statistical  report  (CSR)  data,  compliance 
and  evaluation  activities  undertaken  by 
the  Corporation  or  its  agents.  During 
normal  business  hours  it  will  give  any 
authorized  representative  of  the 
Corporation  or  the  Comptroller  General 
of  the  United  States  access  to  and  copies 
of  all  original  records,  books,  papers  and 
documents  pertaining  to  the  grant  in  its 
possession,  custody  or  control,  except 
for  that  properly  subject  to  the  attorney- 
client  privilege,  applicable  rules  of 
professional  responsibility  or  attorney 
work  product  which  may  be  withheld  to 
the  extent  consistent  wiUi  grant 
assurance  9  above.  Access  must  be 
provided  to  materials  with  information 
otherwise  available  in  the  public  record 
(e.g.  pleadings  filed  in  open  court)  and 
to  program  financial  records  (e.g. 
negotiable  instruments,  vendor  files, 
travel  records,  journals  and  ledgers.)  It 
agrees  to  provide  the  Corporation  with 
the  requested  materials  in  a  form  that 
meets  the  Corporation's  need  for 
information  and,  to  the  extent  possible, 
protecting  the  reasonable  personal 


privacy  interests  of  its  staff  members. 
Should  it  withhold  records  or 
information  on  these  grounds,  it  shall 
disclose  the  withholding  and  the  basis 
therefor  to  LSC.  LSC  may  require  the 
grantee  to  disclose  the  information  if 
LSC  determines  that  the  justification  for 
withholding  it  is  inadequate.  In  the 
event  that  records  are  unreasonably 
withheld,  the  Applicant  will  be 
responsible  for  all  reasonable  and 
necessary  expenses  related  to  '..SC's 
efforts  necessary  to  obtain  the  release  of 
such  records.  It  will  not  take  any 
retaliatory  action  against  any  employee 
because  of  any  cooperation  with  or 
release  of  information  to  LSC 
representatives. 

11.  It  agrees  to  implement  all  specific 
record  keeping  requirements  contained 
in  the  LSC  Act,  regulations, 
appropriations  act,  other  applicable  law. 
and  other  applicable  LSC  directives  and 
to  implement,  as  required,  any 
additional  specific  record  keeping 
requirements  that  may  be  forthcoming 
from  the  Corporation  during  the  grant 
period. 

12.  It  will  give  written  notice  to  the 
Corporation  within  thirty  (30)  calendar 
days  after  any  of  the  following 
occurrences  which  involve  activities 
funded  by  the  grant: 

a.  A  decision  to  close  and/or  relocate 
any  main  or  staffed  branch  office; 

b.  Change  of  Chairperson  of  the 
governing/policy  body; 

c.  Change  of  cnief  executive  officer; 

d.  Change  in  its  Charter,  Articles  of 
Incorporation,  By-laws  or  governing 
body  structure; 

e.  Receipt  of  any  notice  of  a  claim  for 
attorneys'  fees  under  the  provisions  of 
§  1006(f)  of  the  LSC  Act,  42  U.S.C. 

§  2996e(f).  The  Apphcant  will  also 
forward,  upon  receipt,  a  copy  of  the 
pleading  requesting  these  attorneys' 
fees;  or 

f.  Change  in  the  Independent  Public 
Accoimtant  performing  the  grantee's 
annual  financial  audit. 

13.  It  agrees  that,  prior  to  any  merger 
or  consolidation  or  other  change  in  its 
current  identity  or  status  as  a  legal 
entity,  it  will  provide  the  Corporation 
with  sixty  (60)  days  written  notice.  If  it 
proposes  to  transfer  its  interests  in  its 
LSC  grant  to  another  entity  pursuant  to 
a  merger  or  consolidation,  it  will  seek 
approval  from  the  Corporation  for  such 
transfer  and  will  submit  a  Successor  in 
Interest  Agreement  for  approval  by  the 
Corporation. 

14.  In  the  event  that  the  applicant 
ceases  to  be  a  recipient  of  LSC  grant 
funds  during  the  2001  grant  term  for 
whatever  reason, 

a.  It  agrees  to  provide  the  Corporation 
with  written  notice  at  least  sixty  (60) 
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days  before  the  AppUcant  voluntarily 
ceases  to  be  a  recipient  of  LSC  grant 
funds  during  the  term  of  this  grant. 

b.  It  will  submit  to  the  LSC.  Office  of 
Program  Performance,  at  the  time  that  it 
provides  the  written  notice  in  (a)  above 
that  it  is  voluntarily  ceasing  to  be  a 
recipient  of  LSC  grant  funds  or  within 
fifteen  (15)  days  from  being  notified  by 
LSC  that  it  will  cease  to  be  a  recipient 
of  LSC  grant  funds,  a  plan  for  the 
orderly  conclusion  of  the  role  and 
responsibilities  of  the  applicant  as  a 
recipient  of  LSC  funds.  The  plan  should 
describe: 

1.  The  immediate  transition  planning 
with  the  new  provider,  particularly  as 
related  to  intake,  accounting  of  all  open 
cases  (including  FAl  cases)  and  transfer 
of  existing  cases  and  contracts: 

2.  The  disposition  of  the  recipient's 
fund  balance,  if  any.  pursuant  to  45  CFR 
Part  1628.  The  appUcant  understands 
that  the  LSC  fund  balance  amount, 
including  any  derivative  income  from 
LSC-funded  activities  which  exceeds 
the  10-25  percent  threshold  amount 
pursuant  to  45  CFR  Se<:tion  1628  3(d). 
unless  waived  by  LSC  in  writing,  shall 
be  retiimed  to  the  Ckirporation; 

3.  An  accounting  of  all  real  property 
purchased  in  whole  or  in  pari  with  I^(^ 
funds.  The  applicant  understands  and 
agrees  to  abide  by  any  agreement  it  has 
with  the  Corporation  governing  the 
purchase  of  real  property  in  whole  or  in 
part  with  LSC  funds.  The  accounting 
should  include: 

i  The  address  and  a  brief  description 
of  the  property  and  the  date  it  was 
acquired; 

ii.  The  total  amount  of  funds 
expended  to  acquire  or  improve  the 
property,  including  principal  and 
interest  payments,  and  payment  for 
capital  improvements; 

iii.  The  total  amount  of  LSC  funds 
expended  to  acquire  or  improve  the 
property,  including  principal  and 
interest  payments,  and  payment  for 
capital  improvements; 

IV.  The  fair  market  value  of  the 
property; 

V  A  statement  indicating  the 
program's  plans  for  disposing  of  iht' 
property;  and 

vi.  Copies  of  any  agreements  or 
contracts  governing  the  disposition  of 
the  property. 

4.  The  total  costs  assotiiated  with 
cessation  of  LSC  funding,  and  funds 
available  to  meet  those  costs,  supported 
by  a  budget  ilotailing  tht!  planned  close 
out  expenditures,  and  plans  for  se<;uring 
payment  or  reimbursement  due  under 
contract  from  noii-LSt!  sources:  and 

5.  An  accounting  of  cill  personal/non 
expendable  property  purchased  in 
whole  or  in  part  with  LSC!  funds,  which 


has  a  current  book  or  market  value 
exceeding  $1 .000.  The  accounting  list 
should  include  for  each  item  of 
property: 

i.  A  brief  description  of  the  property 
item; 

ii.  The  date  of  acquisition  of  the 
property  item; 

ill.  The  total  amount  of  funds 
expended  to  acquire  the  property: 

IV.  The  amount  of  LSC  funds 
expended  to  acquire  the  property; 

v.  The  fair  market  value  ot  the 
property; 

vi.  A  plan  for  disposing  of  all  such 
property,  pursuant  to  the  1981  Property 
Management  Manual  for  LSC  F^grams 
or  its  duly  adopted  successor;  and 

vii.  If  the  property  is  to  be  transferred, 
an  assurance  that  the  program,  acquiring 
the  property,  will  use  the  property  in 
connection  with  the  delivery  of  legal 
assistance  to  low-income  persons. 

c.  It  shall  certify  at  the  time  it  submits 
the  plan  in  (b)  above  that  an 
Independent  Public  Accountant  will 
audit  the  recipient's  2000  financial 
statements,  internal  controls  and 
compliance  with  applicable  laws  and 
regulations  in  accordance  with  the  LSC 
Audit  Guide  for  Recipients  and  Auditors 
and  Government  Auditing  Standards.  It 
shall  submit  to  LSC's  Office  of  the 
inspector  General  an  engagement  letter 
from  its  Independent  Public  Accountant 
that  includes  an  estimate  of  the  LSC- 
funded  portion  of  the  total  estimated 
audit  cost  for  FY  2000  under  section 
509(c)  of  Public  Law  104-134,  as 
incorporated  by  Public  Law  105-277 
and  Public  Law  10&-113. 

d.  It  shall  certify  at  the  time  it  submits 
the  plan  in  (a)  above  that  it  will  submit 
(irant  Activity  Reports  in  a  format 
specified  by  the  Corporation  in  a  timely 
manner; 

e.  It  shall  participate  in  an  orderly  and 
professional  transition  of  functions  to 
the  new  provider  to  deliver  services  in 
the  service  area;  and 

f.  The  recipient  understands  and 
agrees  that,  after  it  gives  notice  to  LSC 
or  after  receipt  of  notice  from  LSC]  of  the 
cessation  of  funding,  the  receipt  of  all 
future  installments  after  such  notice 
shall  be  ct)ntingent  upon  .satisfactory 
completion  of  all  closeout  obligations 
imposed  by  the  (Corporation  including 
the  obligations  described  herein 

15  It  will  give  telephonic  notice  to 
the  LS(;  Office  of  Inspector  General 
(OKi)  within  two  (2)  working  days  of  the 
di.scovery  of  any  information  that 
indicates  the  Applicant  may  have  been 
the  victim  of  mi.sappropriation. 
embezzlement  or  other  theft  or  loss  of 
any  funds  (LS(;  funds,  non-LSC  funds 
used  for  the  provision  of  legal  assistance 
or  client  funds)  Such  notice  shall  be 


followed  by  written  notice  by  mail  or 
facsimile  within  ten  (10)  calendar  days. 
Written  notice  of  a  theft  of  any  property 
other  than  funds  will  be  provided  to  the 
OIG  within  ten  (10)  calendar  days  from 
the  time  of  the  discovery  of  the  theft. 
The  required  notice  shall  be  provided 
regardless  of  whether  the  funds  or 
property  are  recovered. 

16.  It  will  notify  the  Corporation 
within  twenty  (20)  days  of  any  of  the 
following  arising  from  an  LSC  funded 
activity:  a  monetary  judgment:  sanction 
or  penalty  entered  against  the  program 
for  matters  such  as  Rule  11  sanctions; 
malpractice  judgments:  EEO  claims:  IRS 
penalties;  penalties  arising  out  of  the 
Americans  with  Disabilities  Act;  or 
voluntary  settlement  of  any  similar 
action  or  matter;  or  any  other  matter 
which  may  have  a  substantial  impact  on 
its  delivery  of  services. 

17.  h  understands  and  agrees  that  it 
will  arrange  for  an  audit  and  execute  an 
agreement  with  its  auditor  that  meets 
the  requirements  of  LSC's  Audit  Guide 
for  Recipients  and  Auditors.  The 
Applicant  also  understands  and  agrees 
that  if  it  fails  to  have  an  audit  acceptable 
to  LSC  s  Office  of  Inspector  General 
(OIG)  in  accordance  with  LSC's  Audit 
Guide  for  Recipients  and  Auditors,  the 
following  sanctions  shall  be  available  to 
the  Corporation  as  recommended  by  the 
Office  of  Inspector  General:  (1) 
Disallowance  of  the  cost  of  the  audit  as 

a  chcu^  against  LSC  funds;  (2)  the 
withholding  of  a  percentage  of  the 
recipient's  funding  until  the  audit  is 
completed  satisfactorily;  and  (3)  the 
suspension  of  the  recipient's  funding 
until  an  acceptable  audit  is  completed. 

18.  It  shall  cooperate  with  the 
Corporation  in  the  Corporation's  efforts 
to  follow  up  on  the  reportable 
conditions,  findings,  and 
recommendations  found  by  LSC,  the 
Government  Accounting  Office,  and/or 
the  Applicant's  independent  public 
accountants  to  ensure  that  instances  of 
deficiencies  and  noncompliance  are 
resolved  in  a  timely  manner.  Applicant 
management  shall  expeditiously  resolve 
all  such  reported  conditions,  findings, 
and  recommendations,  including  those 
of  sub-recipients,  to  the  satisfaction  of 
the  Corporation. 

19.  It  understands  that  the  LSC  Office 
of  Inspector  General  may  remove, 
suspend  or  bar  an  independent  public 
accountant,  upon  a  showing  of  good 
cause  and  after  notice  and  an 
opportunity  to  be  heard. 

20.  It  certifies  that  it  has  a  computer 
that  meets  or  exceeds  the  following 
specifications:  Pentium/266mhz.  or 
equivalent  computer  system,  64 
megabyles  of  Random  Access  Memory; 
4  gigabyte  hard  disk  drive;  color 
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monitor:  Internet  access;  and  Netscape 
4.7  or  Internet  Explorer  5.0  browser. 

The  applicant  certifies  that  it  has,  or 
will  obtain,  access  to  e-mail  on  each 
casehandler's  desk  before  December 
2001 .  The  applicant  further  certifies 
that,  by  the  same  deadline,  access  to  the 
World  Wide  Web  will  be  available  in 
each  office  that  houses  more  than  three 
persons.  Each  staff  member  will  be 
appropriately  trained  in  the  use  of 
applicable  software. 

21.  It  will  submit,  for  each  year  of  the 
grant  and  for  each  service  area  for  which 
a  grant  is  awarded.  Grant  Activity 
Reports  in  a  format  and  at  a  time 
determined  by  the  Corporation.  If, 
during  the  course  of  the  grant  year. 
Grant  Activity  Reports  no  longer 
accurately  reflect  actual  activity  (e.g., 
GSR,  budget,  and  staffing  data)  of  the 
program,  it  will  revise  and  resubmit 
affected  Grant  Activity  Reports  to  the 
Corporation. 

22.  It  is  aware  of  and  agrees  that  an 
award  of  a  multi-year  grant  under  the 
competitive  bidding  process  does  not 
obligate  LSC  to  disburse  any  funds  that 
are  not  authorized  or  appropriated  by 
Congress  nor  does  it  preclude  the 
imposition  of  additional  conditions,  by 
LSC  or  the  Congress,  on  any  funds  that 
are  so  disbursed.  During  calendar  year 
2001 ,  authority  for  LSC  to  disburse 
some  of  the  funds  under  the  grant  award 
may  be  rescinded  by  Congress,  or 
sequestered,  thereby  reducing  the  actual 
amount  of  funds  disbursed  under  the 
grant.  Further,  additional  restrictions 
may  be  imposed  on  the  use  of  funds  as 

a  result  of  such  appropriation, 
authorization  legislation,  or  other  law. 
In  subsequent  years,  the  amount  of  and 
conditions  upon  funding  may  be 
changed  to  conform  to  Congressional 
appropriation  levels  and  legislated 
restrictions.  Such  changes  and 
reductions,  however  implemented  by 
the  Legal  Services  Corporation,  shall  not 
constitute  a  termination  or  suspension. 

23.  It  will  maintain  during  the  grant 
period  and  for  a  period  of  six  (6)  years 
from  the  date  of  termination  of  the  grant 
all  records  pertaining  to  the  grant.  With 
respect  to  financial  records,  it  will 
maintain  records  and  supporting 
documentation  sufficient  for  the 
Corporation,  or  an  independent  auditor 
selected  by  the  Corporation,  to  audit 
those  records  and  determine  whether 
the  costs  incurred  and  billed  are 
reasonable,  allowable  and  necessary 
under  the  terms  of  the  grant.  In  this 
regard,  the  Applicant  will  permit  the 
Corporation  or  its  auditor  to  review  the 
originals  of  all  financial  records  and 
supporting  documentation,  procedures 
and  internal  control  systems. 
Additionally,  the  Corporation  retains 


the  right  to  perform,  or  engage 
independent  auditors  to  perform  such 
an  audit,  whether  during  or  subsequent 
to  the  grant  period. 

24.  It  shall  retain  closed  client  files  for 
a  period  of  not  less  than  five  (5)  years. 

We  have  read  these  assurances  and 
conditions  and  understand  that  if  this 
application  is  approved  for  funding,  the 
grant  and  all  funds  derived  therefrom 
will  be  subject  to  these  assurances.  We 
certify  that  the  Applicant  will  comply 
with  these  assurances  if  the  application 
is  approved. 

Name  of  Executive  Director/(or  functional 
equivalent)  - 

Title 

Signature 


Date 


Name  of  Governing/Policy  Board 
Chairperson  (Or  other  organization  official 
authorizing  this  application] 


Title 


Signature 


Date 

(FR  Doc.  00-13189  Filed  5-24-00;  8:45  am] 

BILLING  CODE  70S0-01-P 


THE  NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Meetings  of  Humanities  Panel 

AGENCY:  The  National  Endowment  for 

the  Humanities. 

ACTION:  Notice  of  meetings. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463,  as  amended), 
notice  is  hereby  given  that  the  following 
meetings  of  the  Humanities  Panel  will 
be  held  at  the  Old  Post  Office,  1100 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20506. 
FOR  FURTHER  INFORMATION  CONTACT: 
Laura  S.  Nelson,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Humanities, 
Washington,  DC  20506;  telephone  (202) 
606-8322.  Hearing-impaired  individuals 
are  advised  that  information  on  this 
matter  may  be  obtained  by  contacting 
the  Endowment's  TDD  terminal  on  (202) 
606-8282. 
SUPPLEMENTARY  INFORMATION:  The 

proposed  meetings  are  for  the  purpose 
of  panel  review,  discussion,  evaluation 
and  recommendation  on  applications 
for  financial  assistance  imder  the 
National  Foundation  on  the  Arts  and  the 


Humanities  Act  of  1965,  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  agency  by  the 
grant  applicants.  Because  the  proposed 
meetings  will  consider  information  that 
is  likely  to  disclose  trade  secrets  and 
commercial  or  financial  information 
obtained  from  a  person  and  privileged 
or  confidential  and/or  information  of  a 
personal  nature  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy,  pursuant 
to  authority  granted  me  by  the 
Chairman's  Delegation  of  Authority  to 
Close  Advisory  Committee  meetings, 
dated  July  19, 1993, 1  have  determined 
that  these  meetings  will  be  closed  to  the 
public  pursuant  to  subsections  (c)(4), 
and  (6)  of  section  552b  of  Title  5,  United 
States  Code. 

l.Date.  June  23,  2000, 

Time:  8:30  a.m.  to  6:00  p.m., 

floom:  415, 

Program:  This  meeting  will  review 
applications  for  Colleges,  Universities, 
and  Education  Programs  I,  submitted  to 
the  Office  of  Challenge  Grants  at  the 
Niay  1,  2000  deadline. 

2.  Date:  Jime  28,  2000, 

Time:  8:30  a.m.  to  6:00  p.m., 

floom.- 415, 

Program:  This  meeting  will  review 
applications  for  Colleges,  Universities, 
eind  Education  Programs  II,  submitted  to 
the  Office  of  Challenge  Grants  at  the 
May  1,  2000  deadline. 

Laura  S.  Nelson, 

Advisory  Committee  Management  Officer. 
[FR  Doc.  00-13102  Filed  5-24-00;  8:45  am] 

BILLING  CODE  7536-01-M 


NATIONAL  SCIENCE  FOUNDATION 

U.S.  National  Assessment  Synthesis 
Team;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  aimounces  the  following 
meeting: 

Name:  National  Assessment  Synthesis 
Team  (#5219). 

Date  and  Time:  May  31,  2000,  8:30 
a.m.-5:30  p.m.;  June  1,  2000,  8:30  a.m.- 
3:30  p.m. 

Place:  Renaissance  Hotel,  999  Ninth 
Street,  NW,  Washington  DC  20001. 

Type  of  Meeting:  Open. 

Contact  Person:  Thomas  Spence, 
National  Science  Foundation.  4201 
Wilson  Blvd.,  Suite  705,  Arlington.  VA 
22230.  Tel.  703-306-1502;  Fax:  703- 
306-0372;  E-mail  tspence@nsf  gov. 
Interested  persons  should  contact  Ms. 
Susan  Henson  at  the  above  number  as 
soon  as  possible  to  ensure  space 
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provisions  art)  made  for  all  participants 
and  observors 

Minutes  May  b«'  obtained  subsequent 
to  the  meeting  from  thf  contact  person 
listed  above 

Purpose  of  Ktcetinn  To  review 
preparation  of  the  report  the  National 
Assessment  Synthesis  Team  is_ 
preparing  for  the  interagency 
vSubcommittee  on  Global  Change 
Research  to  report  on  the  findings  of  the 
National  Assessment  of  the  potential 
consequences  of  climate  variability  and 
climate  change  for  the  United  States. 

Agenda 

Day  1  (May  31):  Members  will  review 
technical  comments  rtK;eiv«d  and  will 
discuss  revisions  to  report;  an 
opportunity  for  public  comment  will  be 
prf)vided  in  late  afternoon 

Day  2  (June  1):  Discussion  of  te<:hnical 
comments  and  revisions  will  continue 

Reason  for  Late  Notice:  This  same 
notice  appeared  in  the  Federal  Register 
on  May  18.  2000  The  Committee  was 
unaware  at  the  time  the  notice  was 
.submitted  that  it  would  ultimatclv  be 
published  two  days  later  than 
anticipated   Because  this  upcoming 
Committee  meeting  will  result  in  a  draft 
report  which  ntH»ds  to  be  made  available 
for  a  60-day  publii;  comment  period,  as 
dirHc;ted  by  Congress,  it  is  necessary  to 
continue  the  Conunift»H>'s  expeditious 
progress  toward  completion  of  its 
report 

[),itfil    M,i\  JJ,  JIMK) 
Karen  |.  York. 

(  '.(iiuiuiUrf  Miiruini-nirnt  ( )ffiriT 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  40-8698] 

Plateau  Resources  Limited 

agency:  us   Nuclear  Regulatory 
Commission 

ACTION:  Notice  of  receipt  of  a  request 
from  Plateau  Resources  Limited  to 
amend  Source  Material  License  .SUA- 
1371  for  the  Shootanng  Canyon 
Uranium  Mill  in  (Jarfield  County,  Utah 
to  authorize  the  receipt  and  disposal  of 
Atomic  Energy  .^ct  of  19.S4,  as  amended, 
lie. (2)  byproduct  material  and  notice  of 
opportunity  for  a  hearing. 

summary:  In  a  letter  dated  March  22, 
2000,  Plateau  Resources  Limited  (PRL) 
requested  that  the  US  Nut:lear 
Regulatory  Commission  (NRC)  amend 
Source  Material  License  SUA-1371  for 
the  Shootaring  Canyon  Uranium  Mill  in 
Garfield  Ciounty.  Utah  to  authorize  the 


ret:eipt  and  disposal  of  Atomic  Energy 
Act  of  19.54,  as  amended  (AEA).  lie. (2) 
byproduct  material  The  AEA  defines 
He  (2)  byproduct  material  as  "the 
tailings  or  wastes  produced  by  the 
extraction  or  concentration  of  uranium 
or  thorium  from  any  ore  processed 
primarily  foi  its  source  material 
content."  In  support  of  its  letter  request, 
PRL  enclosed  a  detailed  report  titled 
Supplement  to  Environmental  Report, 
also  dated  March  22,  2000  The 
Supplement  to  Environmental  Report 
provides  the  basis  for  the  PRL  request. 
a  detailed  description  of  the  proposed 
action,  and  an  environmental 
assessment  of  the  impacts  of  the 
proposal  to  receive  and  dispose  of  off- 
site  generated  lie. (2)  byproduct 
material 

FOR  FURTHER  INFORMATION  CONTACT:  Mr 

Richard  Weller,  Uranium  Re<:overy  and 
Low-Level  Waste  Branch,  Division  of 
Waste  Management,  Office  of  Nuclear 
Material  Safety  and  .Safeguards,  US 
Nuclear  Regulatory  (commission.  Mail 
Stop  T7-I8,  Washington,  DC:  20555. 
Telephone  (301) 415-7287 
SUPPLEMENTARY  INFORMATION:  The 
uranium  mill  at  Shootaring  Canyon 
operated  for  only  three  months  in  1982. 
generating  a  small  amount  of  mill 
tailings  (1  le.(2)  byproduct  material) 
The  mill  has  been  on  standby  status 
since  that  time  Currently,  the 
impoundment  at  Shootaring  Canyon  for 
disposal  of  uranium  mill  tailings  is 
filled  to  only  about  1%  of  its  licensed 
capai  ify  and  PRL  proposes  to  use  a 
portion  of  this  available  capacity  to 
receive  and  dispose  of  off-site  generated 
lie  (2)  byproduct  material   PRL  intends 
to  employ  the  proper  procedures  and 
(  ontrols  to  ensure  that  only  1  le  (2) 
byproduct  material  will  be  accepted  for 
disposal 

PRL's  request  to  amend  .Source 
Material  Lic:ense  SUA-1371  to  authorize 
the  rw:eipt  and  disposal  of  lie  (2) 
byproduct  materia),  including  the  report 
titled  Supplement  to  Environmental 
Report,  is  b«;ing  made  available  for 
public  inspection  at  the  NRC's  Public 
Document  Room  at  2120  L  Street,  NW 
(Lower  l^vel),  Washington  DC:  20555. 

The  NRC  hereby  provides  notic:e  of  an 
opportunity  for  a  hearing  on  the  license 
amendment  request  under  the 
provisions  of  10  (IFR  Part  2,  Subpart  L, 
"Informal  Hearing  Procedures  for 
Adjudications  in  Materials  and  Operator 
Lic:ensing  Proceedings  "  Pursuant  to 
t)  2  1205(a),  any  person  whose  interest 
may  be  affected  by  this  proceeding  may 
file  a  request  for  a  hearing  In 
accordance  with  ^2  1205(d),  a  request 
for  a  hearing  must  be  filed  within  30 
days  of  the  publication  of  this  notice  in 


the  Federal  Register.  The  request  for  a 
hearing  must  be  filed  with  the  Office  of 
the  Secretary,  either: 

(1)  By  delivery  to  the  Rulemakings 
and  Adjudications  Staff  of  the  Office  of 
the  Secretary  at  One  White  Flint  North. 
11555  Rockville  Pike,  Rockville.  MD 
20852; or 

(2)  By  mail  or  telegram  addressed  to 
the  Secretary,  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555, 
Attention:  Rulemakings  and 
Adjudications  Staff. 

In  accordance  with  10  CFR  2.1205(fl, 
each  request  for  a  hearing  must  also  be 
served,  by  delivering  it  personally  or  by 
mail,  to: 

(1)  The  applicant,  Plateau  Resources 
Limited,  877  North  8th  West.  Riverton, 
Wyoming  82501,  Attention:  Fred  Craft; 
and 

(2)  The  NRC  staff  by  delivery  to  the 
Executive  Direcrtor  for  Operations,  One 
White  Flint  North,  11555  Rockville 
Pike,  Rockville.  MD  20852,  or  by  mail 
addressed  to  the  Executive  Director  for 
(Operations.  US  Nuclear  Regulatory- 
Commission,  Washington,  DC  20555. 

In  addition  to  meeting  other 
applicable  requirements  of  10  CFR  Part 
2  of  the  NRC's  regulations,  a  request  for 
a  hearing  filed  by  a  person  other  than 
an  applicant  must  describe  in  detail: 

(1 )  Tl.R  interest  of  the  requestor  in  the 
proceeding; 

(2)  How  that  interest  may  be  affected 
by  the  results  of  the  prcx:eeding, 
including  the  reasons  why  the  requestor 
should  be  permitted  a  hearing,  with 
particular  reference  to  the  factors  set  out 
in  «i2. 1205(h); 

(3)  The  requestor's  areas  of  concern 
about  the  licensing  activity  that  is  the 
subject  matter  of  the  proceeding;  and 

(4)  The  circumstances  establishing 
that  the  request  for  a  hearing  is  timely 
in  accordanc;e  with  §  2.1205(d). 

The  request  must  also  set  forth  the 
specific  aspect  or  aspects  of  the  subject 
matter  of  the  proceeding  as  to  which 
petitioner  wishes  a  hearing. 

In  addition,  members  of  the  public 
may  provide  comments  on  the  subject 
application  within  30  days  of  the 
publication  of  this  notice  in  the  Federal 
Register  The  comments  may  be 
provided  to  David  L.  Meyer,  Chief, 
Rules  Review  and  Directives  Branch. 
Division  of  Freedom  of  Information  and 
Publications  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 

Any  hearing  that  is  requested  and 
granted  will  be  held  in  accordance  with 
the  Commission's  "Informal  Hearing 
Pr(x;edures  for  Adjudic:ations  in 
Materials  and  Operator  Licensing 
Proceedings  "  in  10  CFR  Part  2,  Subpart 
L. 
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Dated  at  Rockville,  Maryland,  this  18th  day 
of  May  2000. 

For  the  Nuclear  Regulatory  Commission. 
Thomas  H.  Essig, 

Chief.  Uranium  Recovery  and  Low-Level 
Waste  Bmnch,  Division  of  Waste 
Management.  Office  of  Nuclear  Material 
Safety  and  Safeguards. 

[FR  Doc.  00-13159  Filed  5-24-00;  8:45  am] 
BILUNQ  CODE  75KM)1-I> 


UNITED  STATES  POSTAL  SERVICE 

Sunshine  Act  Meeting 

TIMES  AND  DATES:  1:00  p.m..  Monday. 
June  5.  2000;  8:30  a.m.,  Tuesday,  June 
6,  2000. 

PLACE:  Philadelphia,  Pennsylvania,  at 
the  Four  Seasons  Hotel,  One  Logan 
Square,  in  the  North  Ballroom. 

STATUS:  June  5  (Closed);  June  6  (Open). 

MATTERS  TO  BE  CONSIDERED: 

Monday,  June  5-1:00  p.m.  (Closed) 

1 .  Strategic  Planning. 

2.  Postal  Rate  Commission  Opinion  and 

Recommended  Decision  in  Docket 
No.  C99— 4,  Complaint  of  Continuity 
Shippers  Association. 

3.  eBusiness  Approval  Process. 

4.  Financial  Performance. 

5.  Office  of  Inspector  (General  Midyear 
Budget  and  Performance  Results. 

6  Compensation  Issues. 
7.  Personnel  Matters, 


Tuesday,  June  6-8:30  a,m.  (Open) 

1.  Minutes  of  the  Previous  Meeting, 
May  1-2,  2000. 

2.  Remarks  of  the  Postmaster  (^neral/ 
Chief  Executive  Officer. 

3.  Cycling  Team. 

4.  Audit  Committee  Charter. 

5.  Briefing  on  Information  Platform, 

6.  Capital  Investments. 

a.  Recognition  Improvement  Program, 

b.  Phoenix,  Arizona,  Priority  Mail — 

Postal  Processing  Center. 

7.  Report  on  the  Philadelphia 
Performance  Cluster. 

8.  Tentative  Agenda  for  the  July  1  Gi- 
ll,  2000,  meeting  in  Washington, 
D.C. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

David  G.  Hunter,  Assistant  Secretary  of 
the  Board,  U.S.  Postal  Service,  475 
L'Enfant  Plaza,  S.W.,  Washington,  D.C. 
20260-1000.  Telephone  (202)  268-4800. 

David  G.  Hunter,  ' 

Assistant  Secretary. 

[FR  Doc.  00-13308  Filed  5-23-O0;  2:28  pm] 

BILUNG  CODE  7710-12-M 


OFHCE  OF  MANAGEMENT  AND 
BUDGET 

Cumulative  Report  on  Rescissions  and 
Deferrals 

May  1,  2000. 

Section  1014(e)  of  the  Congressional 
Budget  and  Impoundment  Control  Ac:t 
of  1974  (Public  Law  93-344)  requires  a 


monthly  report  listing  all  budget 
authority  for  the  current  fiscal  year  for 
which,  as  of  the  first  day  of  the  month, 
a  special  message  had  been  transmitted 
to  Congress. 

This  report  gives  the  status,  as  of  May 
1,  2000,  of  three  rescission  proposals 
and  two  deferrals  contained  in  one 
special  message  for  FY  2000.  The 
message  was  transmitted  to  Congress  on 
February  9.  2000. 

Rescissions  (Attachments  A  and  C) 

As  of  May  1,  2000,  three  rescission 
proposals  totaling  $128  million  have 
been  transmitted  to  the  Congress 
Attachment  C  shows  the  status  of  the  FY 
2000  rescission  proposals. 

Defierrals  (Attachments  B  and  D) 

As  of  May  1,  2000,  $594  miUion  in 
budget  authority  was  being  deferred 
from  obligation.  Attachment  D  shows 
the  status  of  each  deferral  reported 
during  FY  2000. 

Information  From  Special  Message 

The  special  message  containing 
information  on  the  rescission  proposals 
and  deferrals  that  are  covered  by  this 
cvimulative  report  are  printed  in  the 
edition  of  the  Federal  Register  cited 
below: 

65  FR  9017,  Wednesday,  February  23,  2000 

Jacob  J.  Lew, 

Director. 

Attachments 


Attachment  A.—  Status  of  FY  2000  Rescissions 

[In  millions  of  dollars] 


Budgetary 
resources 


Rescissions  proposed  by  the  President  

Rejected  by  the  Congress  

Cun-ently  before  the  Congress  tor  less  than  45  days 


128.0 


128.0 


ATTACHMENT  B.—  STATUS  OF  FY  2000  DEFERRALS 
[In  millions  of  dollars] 


Budgetary 
resources 


Deferrals  proposed  by  the  President 

Routine  Executive  releases  through  May  1 ,  2(XX)  (OMB/Agency  releases  of  $1 ,027.6  million) 
Overtunned  by  the  Congress  

Currently  before  the  Congress  


1 .622  n 
-1.027  6 


594.4 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[R«<MM  No.  34-42796;  File  No.  SR-NSCC- 
00-06] 

S«lf-R«gul«tOfy  Organization*; 
National  Sacurttlas  Claarlng 
Corporation;  Notica  of  Filing  and  Ordar 
Granting  Accalaratad  Approval  of  a 
Propoaad  Rula  Changa  Ralatad  to 
Ganaral  Motors  Corporate  Action 

Mav  18,  2000 

Pursuant  to  Section  19(b)(1)  cf  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
May  15.  2000,  the  National  Securities 
Clearing  Corporation  ( "NSCC ")  filed 
with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I  and  II  below,  which  items  have 
been  prepared  primarily  by  NSCC.  The 
Commission  is  publishing  this  notice 
and  order  to  solicit  comments  from 
interested  persons  and  to  grant 
accelerated  approval  of  the  proposal 

I.  S«lf-Regulatory  Organization's 
Statament  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  purpose  of  the  proposed  rule 
change  is  to  allow  the  Ceneral  Motors 
Corporation  ("CM")  corporate  action  to 
be  processed  through  NSCC's 
continuous  net  settlement  ("CNS ") 
system 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for  the  Proposed  Rule 
Change 

In  its  filing  with  the  (Commission. 
NSCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  o-i  the  f)roposed 
rule  change  The  text  of  these  statement.s 
may  be  examined  at  the  places  spe<:ified 
in  Item  IV  below  NSCCC  has  prepared 
summaries,  set  forth  in  sections  (A),  (B). 
and  {('.)  below,  of  the  most  significant 
aspects  of  such  statements  -' 

(A)  Self- Regulator,'  (hgantzation's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

CM  has  offered  to  exchange  1  Ofi5 
shares  of  Class  H  common  stock  for  each 
share  of  $1  ^/i  par  value  common  slock 


up  to  an  aggregate  of  86.396.977  shares 
of  $1  -  I  par  value  common  stock.' 
I  Inder  the  terms  of  this  tender  offer,  the 
treatment  of  a  tender  is  dependent  on 
the  number  of  shares  tendered  and  the 
calculation  of  the  broker  solicitation  fee 
Under  normal  circumstances,  the 
differing  treatments  caused  the  tender 
offer  to  be  ineligible  for  processing  in 
CNS,  and  NSCC  would  exit  the  security 
from  CNS  and  would  issue  balance 
orders.  However,  because  of  the  size  of 
this  issue  and  the  operational  impact 
exiting  this  security  from  CNS  would 
have  on  NSCC's  participants,  NSCC  has 
filed  this  rule  change  to  allow  NSCC  to 
process  this  corporate  action  in  CNS. 
This  filing  and  the  procedures 
established  by  it  will  only  be  applicable 
to  the  voluntary  CM  corporate  action 
referenced  therein.* 

For  the  purposes  of  processing  this 
tender  offer  only,  the  following 
additional  procedures  will  be  followed: 
NSCC  will  process  both  the  round-lot 
(shareholders  of  more  than  100  shares) 
and  the  odd-lot  (shareholders  of  99 
shares  or  less)  portions  of  this  tender 
offer  by  using  both  the  CNS  G  and  H 
reorganization  subaccounts.  The  round- 
lot  portion  of  this  offer  will  be 
processed  in  the  CNS  G  account  and  the 
odd-lot  portion  of  this  offer  will  be 
processed  in  the  CNS  H  account.  This 
differentiation  will  permit  NSCC  to 
credit  long  participants  with  positions 
in  the  H  account  at  100  percent  and 
positions  in  the  G  account  at  the  amount 
determined  in  accordance  with  the 
terms  of  the  offer.  Long  participants 
mu.st  follow  normal  CNS  by  6:00  p  m 
on  expiration  plus  two  ("E+2").  Short 
participant  will  receive  their  potential 
liability  report  as  usual  on  the  morning 
of  E+2  and  will  receive  the  liability 
report  on  the  morning  of  E-t-4  NSCC 
notes  that  the  total  number  of  shares  for 
which  short  participants  will  be  liable 
will  be  based  on  the  total  number  of  odd 
lot  shares  plus  the  number  of  round  lot 
shares  eligible  for  the  exchange. 
Submission  of  shares  by  a  long 
participant  to  the  G  and  H  subaccounts 
constitutes  a  representation  by  such 
participant  that  the  request  for 
protection  conforms  to  the  terms  of  the 
offer 

In  addition  to  processing  the 
corporate  action  as  described  above. 


'  I'i  I'  S  (;    7H5(b|lll 

'  Thf  ( lijinniissiiiM  hrt>  iiiodifitMi  thi-  Ipxf  uf  the 
summMfiHs  prHparttd  by  N.Si  :i 


'  ,\(  c.driliiiK  l(j  (fM,  this  iiffer  will  expire  at 
miilnight  uri  Friday   Mav  m   2()00.  unleis  exlendi'd 
Hint  ihi"  lender  offer  will  have  a  three  day  protect 
that  will  Bxpire  on  Mav  24   2tXX).  unless  extended 

*Kiir  a  detailiid  description  of  NMX,  protedui^s 
ior  thn  (.M  voluntary  reorKanization   refer  to  SSCX'. 
Important  Notu  p  dated  Mav  12.  2000.  a  i  npv  of 
which  IS  attached  to  N.SC'.C  s  fihng  as  Exhibit  A 
SSCX.  s  filing  11  available  thrnu({h  the  ("ommissirins 
Public  Ri»ferBiu.e  Section  or  thnmgh  NSCXI   . 


NSCC  will  take  the  following  steps  with 
respect  to  the  broker  solicitation  fee. 
NSCC  will  establish  positions  in  a 
"USER"  CUSIP  for  all  shares  moved  to 
CNS  subaccounts  G  and  H  (long  and 
short).  These  positions  do  not  represent 
separate  instructions  for  the  delivery 
and  receipt  of  any  shares.  These 
positions  will  be  valued  at  .01  cent  per 
share.  On  the  same  day  that  the 
positions  are  established,  the 
corresponding  values  will  be  debited 
and  credited  through  NSCC.  Reversals 
of  these  amounts  will  take  place  through 
NSCC  the  following  business  day. 

NSCC  will  issue  special  receive  and 
deliver  instructions  naming  long  and 
short  participants  for  positions 
estabhshed  in  the  "USER"  CUSIP.  Each 
special  deliver  instruction  issued  to  a 
short  participant  represents  liability  to 
the  named  contra  participant  for  any 
solicitation  fees  for  which  such  contra 
participant  is  entitled  to  make  claim 
under  the  terms  of  the  corporate  action. 
All  such  claims  will  be  made  directly 
between  the  parties  as  promptly  as 
possible  and  are  not  guaranteed  by 
NSCC 

NSCC  believes  that  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder.  In 
particular,  the  proposed  rule  change  is 
consistent  with  Section  17A(b)(3)(F)  of 
the  Act '  which  requires  that  the  rules 
of  a  clearing  agency  be  designed  to 
promote  the  prompt  and  accurate 
clearance  and  settlement  of  seciirities 
transactions. 

(Bl  Self-Regulatory  Organization 's 
Statewent  on  Burden  on  Competition 

NSCC  does  not  believe  that  the 
proposed  rule  change  will  have  an 
impact  on  or  impose  a  burden  on 
competition 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

No  written  comments  have  been 
solicited  or  received.  NSCC  will  notify 
the  Commission  of  any  written 
comments  received  by  NSCC. 

m.  Date  of  Efihctiveness  of  the 
Propoaed  Rule  Change  and  Timing  for 
Commission  Action 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder  and 
particularly  with  the  requirements  of 
Section  17A(b)(3)(F).«  Section 


•15  i;  SC:   7Bq-l(b||.1||F) 
'15  use   7»q-l(b)(3)(F) 
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17A(b)(3)(F)  requires  that  the  rules  of  a 
clearing  agency  be  designed  to  promote 
the  prompt  and  accurate  clearance  and 
settlement  of  securities  transactions. 
Allowing  this  corporate  action  to  be 
processed  in  the  CNS  system  should 
help  ensure  the  tenders  processed 
through  NSCC  will  be  promptly  and 
accurately  cleared  and  settled. 

NSCC  has  requested  that  the 
Commission  approve  the  proposed  rule 
change  prior  to  the  thirtieth  day  after 
publication  of  the  notice  of  the  filing. 
The  Commission  finds  good  cause  for 
approving  the  rule  change  prior  to  the 
thirtieth  day  after  publication  because 
such  approval  will  allow  NSCC  to 
process  this  corporate  action  in  the  CNS 
system. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  meiking  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW, 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room,  450  Fifth  Street,  NW, 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  NSCC.  All  submissions  should 
refer  to  File  No.  SR-NSCC-00-06  and 
should  be  submitted  by  Jime  15,  2000. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,^  that  the 
proposed  rule  change  (File  No.  SR- 
NSCC-OO-06)  be  and  hereby  is 
approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 
Jonathan  G.  Katz, 
Secretary 
[PR  Doc.  00-13148  Filed  5-24-00;  8:45  am] 
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SMALL  BUSINESS  ADMINISTRATION 

National  Small  Business  Development 
Center  Advisory  Board  Public  Meeting 

The  U.S.  Small  Business 
Administration  National  Small  Business 
Development  Center  Advisory  Board 
will  hold  a  public  meeting  on  Sunday, 
August  6,  2000,  from  10  a.m.  to  4  p.m. 
at  the  Double  Tree  Hotel,  Portland, 
Maine  to  discuss  such  matters  as  may  be 
presented  by  members,  staff  of  the  U.S. 
Small  Business  Administration,  or 
others  present. 

For  further  information,  please  write 
or  call  Ellen  Thrasher,  U.  S.  Small 
Business  Administration,  409  Third 
Street,  SW,  Fourth  Floor,  Washington, 
DC  20416.  Telephone  number  (202) 
205-6817. 

Bettie  Baca, 

Counselor  to  the  Administrator. 

[PR  Doc.  00-13094  Filed  5-24-00;  8:45  am) 
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SMALL  BUSINESS  ADMINISTRATION 

Region  IV,  North  Florida  District; 
Jaclcsonvllle,  Florida;  Advisory  Council 
Meeting;  Public  Meeting 

The  U.  S.  Small  Business 
Administration,  North  Florida  District 
Office,  Jacksonville,  Florida,  Advisory 
Council  will  hold  a  public  meeting  from 
2  p.m.  to  3  p.m.,  June  15,  2000,  at  the 
Caribe  Royale  Resort,  14300 
International  Drive,  Orlemdo,  Florida,  in 
conjunction  with  the  SBA  Florida  State 
Lenders'  Conference,  to  discuss  such 
matters  as  may  be  presented  by 
members,  staff  of  the  U.  S.  Small 
Business  Administration,  or  others 
present.  For  further  information,  write 
or  call  Claudia  D.  Taylor,  U.  S.  Small 
Business  Administration,  7825 
Baymeadows  Way,  Suite  100-B, 
Jacksonville,  Florida  32256-7504. 
telephone  (904)  443-1933. 

Bettie  Baca, 

Counselor  to  the  Administrator/Public 
Liaison. 

[PR  Doc.  00-13093  Filed  5-24-00;  8:45  am] 
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DEPARTMENT  OF  STATE 

[Public  Notice  3317] 

Civic  Education  Curriculum 
Development  and  Teacher  Training 
Program  for  Romania 

NOTICE:  Request  for  Proposals. 
summary:  The  Humphrey  Fellowships 
and  Institutional  Linkages  Branch  of  the 


Office  of  Global  Educational  Programs 
of  the  Bureau  of  Educational  and 
Cultural  Affairs  announces  an  open 
competition  for  the  Civic  Education 
Curriculum  Development  and  Teacher 
Training  Project  for  Romania.  Public 
and  private  non-profit  organizations 
meeting  the  provisions  described  in  IRS 
regulation  26  CFR  1.501c  may  submit 
proposals  to  cooperate  with  the  Bureau 
in  the  administration  of  a  two-year 
project  to  support  the  development  and 
implementation  of  new  curriculum 
units  for  an  eleventh  grade  civic 
education  and  comparative  government 
course  in  Romania.  The  grant  will 
award  up  to  $194,000  to  facilitate  the 
project.  The  U.S.  organization  will  work 
in  coordination  with  the  Ministry  of 
Education  and  its  appointees  in 
Romania;  the  public  affairs  section  of 
the  U.S.  Embassy  in  Bucharest;  and  an 
advisory  group  of  Romanian  civic 
educators.  The  program  will  comprise 
two  phases  of  activity:  (1)  Selection  of 
an  eight-member  curriculvim 
development  team  of  Romanian 
educators  and  preliminary  consultations 
in  Bucharest;  (2)  an  eight-  to  ten-week 
U.S. -based  curriculum  development 
workshop  in  which  the  team  will 
produce  draft  curriculum  units  and  a 
teacher's  manual  for  an  eleventh-grade 
comparative  government  course. 

In  addition  to  the  activity  described  in 
this  solicitation,  additional  program 
activities  may  be  undertaken  during  a 
third  phase.  Contingent  upon  successful 
completion  of  Phases  I  and  II,  the 
grantee  may  be  invited  to  continue 
program  activities  with  additional 
ftmding  that  may  be  provided  by  the 
Bureau.  These  activities  would  include 
follow-up  consultations  in  Romania  to 
assist  in  the  further  development, 
review,  and  field-testing  of  the  draft 
curricular  materials  and  in  the  training 
of  a  larger  group  of  Romanian 
practitioners  in  their  utilization. 

The  Bureau  solicits  detailed  proposals 
from  U.S.  educational  institutions  and 
public  and  private  non-profit 
organizations  to  develop  and  administer 
this  project.  Grantee  organizations  will 
consult  regularly  with  the  Bureau  and 
with  the  public  affairs  section  at  the 
U.S.  Embassy  in  Bucharest  with  regard 
to  participant  selection,  program 
implementation,  direction,  and 
assessment.  Proposals  should 
demonstrate  an  imderstanding  of  the 
issues  confronting  education  in 
Romania  as  well  as  expertise  in  civic 
education,  political  science,  and 
curriculum  development.  The  Bureau 
encourages  applicants  who  can  draw  on 
the  contributions  of  political  scientists 
to  civic  education  and  comparative 
government  curricula  in  the  United 
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States  while  adapting  this  experience  to 
address  Romanian  educational  needs. 

The  hinding  authority  for  the  nrogram 
cited  above  is  provided  through  the 
Support  for  East  European  Demo<:ra(:y 
(SEED)  Act.  Programs  and  projects  must 
conform  with  Bureau  requirements  and 
guidelines  outlined  in  the  Solicitation 
Package  The  programs  and  projects  of 
the  Bureau  of  Educational  and  C^ultural 
Affairs  are  subject  to  availability  of 
funds. 

Program  Information 

Overview  The  goals  of  the  pro)et;t  are 
to  assist  a  team  of  Romanian  educators 
to  develop  up-to-date  curriculum  units 
for  a  course  in  civic  education  and 
comparative  government  to  be  taught  at 
the  eleventh  grade  level,  and  to  assist  in 
training  teachers  to  use  these  units  in 
Romanian  classrooms.  The  rationale  for 
this  project  is  that  improving 
citizenship  education  at  the  high  school 
level  will  better  prepare  Romanian 
students  to  participate  actively  in 
building  a  pluralistic,  democratic 
society  and  will  promote  democratic 
relations  among  members  of  the  school 
community,  including  students, 
teachers,  school  administrators,  and 
parents  while  training  teachers  to  assist 
in  supporting  these  relationships. 
Applicants  may  suggest  topics  to  be 
developed  by  the  curriculum  team: 
however,  final  determination  of 
appropriate  topics  will  be  made  by  the 
curriculum  development  team  in 
cooperation  with  the  grantee 
organization  and  an  advisory  group  of 
local  curriculum  development 
specialists  in  Romania  during  the  first 
phase  of  the  project. 

Guidelines 

Program  Planning  and  Implementation 

Grants  should  begin  on  or  around 
September  1.  2000,  with  Phase  I  of  the 
project,  in  which  a  curriculum 
development  team  of  eight  practitioners 
[e.g..  classroom  teachers  and  curriculum 
specialists)  will  be  chosen  by  a  selection 
committee  in  Romania  comprised  of 
local  civic  education  spiecialists. 
representatives  of  the  D.S.  grantee 
organization,  antl  the  public  affairs 
section  of  th»)  U.S.  Embassy  in 
Bucharest  A  Ministry  of  Education 
official  will  be  invited  to  provide  liaison 
between  the  U.S.  project  director(s)  and 
the  Romanian  govemm»?nt.  In  Phase  1, 
the  team  will  undertake  preliminary 
work  in  Romania  over  a  period  of  H-ti 
months.  Members  of  the  tnirruulum 
development  team,  in  consultation  with 
specialists  from  the  grantee  organization 
and  local  Romanian  civic  education  and 
political  science  specialists,  will 


familiarize  themselves  with  civic 
education  curricula  and  teaching 
materials  used  in  Romania,  with 
materials  used  in  the  US  and  with  the 
needs  of  students  in  Romania,  in  order 
to  select  the  topics  to  be  covered  in  the 
cumculum  units  that  will  be  drafted 

In  Phase  II,  members  of  the 
curriculum  development  team  will 
spend  approximately  eight  to  ten  weeks 
in  a  highly  structured  US. -based 
workshop  to  be  sponsored  and 
organized  by  the  U.S.  grantee 
organization,  and  will  attend  focused 
curriculum  seminars;  observe  relevant 
aspects  of  the  US  educational  system: 
and  begin  drafting  teacher  and  student 
materials  for  the  curriculum  units  in 
consultation  with  US.  specialists.  The 
grantee  organization  will  be  responsible 
for  introducing  the  Romanian  team  to 
leading  US  political  science 
practitioners  and  civic  educators  with 
expertise  that  is  pertinent  to  the  topics 
to  be  explored,  and  to  a  broad  range  of 
relevant  resources.  The  team  should  be 
familiarized  with  methods  for 
effectively  utilizing  civic  education  and 

[>olitical  science  resources  from  various 
evels  in  a  classroom  setting.  The 
workshop  schedule  should  incorporate 
significant  time  for  both  individual  and 
group  work  on  drafting  materials  as  well 
as  intensive  training  on  specific 
approaches  to  the  teaching, 
development,  and  revision  of  civic 
education  and  comparative  government 
topics.  In  addition,  the  workshop 
should  include  field  experiences  which 
are  relevant  to  the  materials  being 
produced  (such  as  visits  to  schools, 
matching  the  Romanian  educators  with 
U.S.  teachers,  and  mentored  attendance 
at  professional  association  meetings). 
The  grantee  organization  will  cooperate 
with  the  curriculum  development  team. 
Romanian  educators,  and  the  Ministry 
of  Education  in  Romania  to  design  a 
pilot-test  program  for  selected  schools 
in  Romania. 

Possible  future  activities  include  work 
by  the  curriculum  development  team  in 
centers  throughout  Romania  with 
teacher  trainers,  local  civic  education 
spe<:ialists.  political  science  specialists 
from  Romanian  universities,  US 
specialists  from  the  grantee 
organization,  and  other  Romanian 
specialists  to  provide  introductory 
training  for  a  larger  group  of 
practitif)ners  in  methods  for  testing  and 
utilizing  the  draft  curriculum  units  in 
civic  education/comparative 
government  classrooms.  Revision  of  the 
draft  curricular  materials  based  on  the 
r'isults  of  field  testing  may  be  completed 
by  the  grantee  organization  and  the 
Romanian  curriculum  development 
team  during  future  phases  of  activity. 


During  these  phases  the  Romanian 
Ministry  of  Education  will  provide  the 
following  assistance  to  the  participants: 

(1)  Provide  a  contract  for  paid  leave 
time  for  the  curriculum  development 
team  during  their  stays  in  the  U.S.  and 
the  subsequent  in-service  training  work: 

(2)  Facilitate  the  logistics  of  in-service 
training  sessions  for  teachers  by 
providing  appropriate  space  at  regional 
teacher  training  centers  (Casa  Corpului 
Didactic). 

Visa/Insurance/Tax  Requirements 

U.S.  lecturers  and  consultants 
participating  in  the  project  must  be  U.S. 
citizens.  Programs  must  comply  with  J- 
1  visa  regulations.  Please  refer  to 
Program  Specific  Guidelines  POGl)  in 
the  Solicitation  Package  for  further 
information.  Administration  of  the 
program  must  be  in  compliance  with 
reporting  and  withholding  regulations 
for  federal,  state,  and  local  taxes  as 
applicable.  Recipient  organisations 
should  demonstrate  tax  regulation 
adherence  in  the  proposal  narrative  and 
budget. 

Budget  Guidelines 

Grants  awarded  to  eligible 
organizations  with  less  than  four  years 
of  experience  in  conducting 
international  exchange  programs  will  be 
limited  to  $60,000. 

Applicants  must  submit  a 
comprehensive  budget  for  the  entire 
program.  Awards  may  not  exceed 
$194,000  There  must  be  a  summary 
budget  as  well  as  breakdowns  reflecting 
both  administrative  and  program 
budgets.  Applicants  may  provide 
separate  sub-budgets  for  each  program 
component,  phase,  location,  or  activity 
to  provide  clarification.  The  summary 
and  detailed  program  and 
administrative  budgets  should  be 
accompanied  by  a  narrative  which 
provides  a  brief  rationale  for  each  line 
item.  The  total  administrative  costs 
funded  by  the  Bureau  must  be  limited 
and  reasonable. 

Allowable  costs  for  the  program 
include  the  following: 

(1)  Administrative  Costs,  including 
salaries  and  benefits,  of  grantee 
organization. 

(2)  Program  Costs,  including  general 
program  costs  and  program  costs  for 
each  Romanian  participant  in  the  U.S.- 
based  curriculum  development  seminar. 

Please  refer  to  the  Solicitation 
Package  for  complete  budget  guidelines 
and  formatting  instructions. 

Announcement  Title  and  Number  • 

All  correspondence  with  the  Bureau 
concerning  this  RFP  should  reference 
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the  above  title  and  number  ECA/A/S/U- 
00-11. 

FOR  FURTHER  INFORMATION,  CONTACT:  The 

Humphrey  Fellowships  and 
Institutional  Linkages  Branch.  ECA/A/ 
S/U.  Room  349.  U.S.  Department  of 
State.  301  4th  Street.  S\V.  Washington. 
DC  20547,  telephone  202  619-5289  and 
fax  202  401-1433.  or 
hiemstra@pd.state.gov  to  request  a 
Solicitation  Package.  The  Solicitation 
Package  contains  detailed  award 
criteria,  required  application  forms, 
specific  budget  instructions,  and 
standard  guidelines  for  proposal 
preparation.  Please  specify  Bureau 
Program  Officer  Paul  Hiemstra  on  all 
other  inquiries  and  correspondence. 
Please  read  the  complete  Federal 
Register  announcement  before  sending 
inquiries  or  submitting  proposals.  Once 
the  RFP  deadline  has  passed.  Bureau 
staff  may  not  discuss  this  competition 
with  applicants  until  the  proposal 
review  process  has  been  completed. 

To  Download  a  Solicitation  Package 
Via  Internet 

The  entire  Solicitation  Package  may 
be  downloaded  from  the  Bureau's 
website  at  http://exchanges.state.gov/ 
education/rfps.  Please  read  all 
information  before  downloading. 

Deadline  for  Proposals 

All  proposal  copies  must  be  received 
at  the  Bureau  of  Educational  and 
Cultural  Affairs  by  5  p.m.  Washington, 
DC  time  on  Friday,  June  23,  2000.  Faxed 
documents  will  not  be  accepted  at  any 
time.  Documents  postmarked  the  due 
date  but  received  on  a  later  date  will  not 
be  accepted.  Each  applicant  must  ensure 
that  the  proposals  are  received  by  the 
above  deadline. 

Applicants  must  follow  all 
instructions  in  the  Solicitation  Package. 
The  original  and  8  copies  of  the 
application  should  be  sent  to:  U.S. 
Department  of  State,  Bureau  of 
Educational  and  Cultural  Affairs,  Ref.: 
ECA/A/S/U-00-11,  Office  of  Grants 
Management.  ECA/EX/PM,  Room  336. 
301  4th  Street.  SW.  Washington,  DC 
20547. 

Applicants  must  also  submit  the 
"Executive  Summary"  and  "Proposal 
Narrative"  sections  of  the  proposal  on  a 
3.5"  diskette,  formatted  for  DOS.  These 
documents  must  be  provided  in  ASCII 
text  (DOS)  format  with  a  maximum  line 
length  of  65  characters.  The  Bureau  will 
transmit  these  files  electronically  to  the 
public  affairs  section  at  the  U.S. 
Embassy  in  Bucharest  for  its  review, 
with  the  goal  of  reducing  the  time  it 
takes  to  get  Embassy  comments  for  the 
Biueau's  grants  review  process. 


Diversity,  Freedom  and  Democracy 
Guidelines 

Pursuant  to  the  Bureau's  authorizing 
legislation,  programs  must  maintain  a 
non-political  character  and  should  be 
balanced  and  representative  of  the 
diversity  of  American  political,  social, 
and  cultural  life.  "Diversity"  should  be 
interpreted  in  the  broadest  sense  and 
encompass  differences  including,  but 
not  limited  to  ethnicity,  race,  gender, 
religion,  geographic  location,  socio- 
economic status,  and  physical 
challenges.  Applicants  are  strongly 
encouraged  to  adhere  to  the 
advancement  of  this  principle  both  in 
program  administration  and  in  program 
content.  Please  refer  to  the  review 
criteria  under  the  "Support  for 
Diversity"  section  for  specific 
suggestions  on  incorporating  diversity 
into  the  total  proposal.  Public  Law  104- 
319  provides  that  "in  carrying  out 
programs  of  educational  and  cultural 
exchange  in  countries  whose  people  do 
not  fully  enjoy  freedom  and  democracy, 
"the  Bureau'  shall  take  appropriate  steps 
to  provide  opportunities  for 
participation  in  such  programs  to 
human  rights  and  democracy  leaders  of 
such  countries."  Proposals  should 
reflect  advancement  of  this  goal  in  their 
program  contents,  to  the  full  extent 
deemed  feasible. 

Year  2000  Compliance  Requirement 
(Y2K  Requirement) 

The  Year  2000  (Y2K)  issue  is  a  broad 
operational  and  accounting  problem 
that  could  potentially  prohibit 
organizations  from  processing 
information  in  accordance  with  Federal 
management  and  program  specific 
requirements  including  data  exchange 
with  the  Bureau.  The  inability  to 
process  information  in  accordance  with 
Federal  requirements  could  result  in 
grantees'  being  required  to  return  funds 
that  have  not  been  accounted  for 
properly. 

The  Bureau  therefore  requires  all 
organizations  use  Y2K  compliant 
systems  including  hardware,  software, 
and  firmware.  Systems  must  accurately 
process  data  and  dates  (calculating, 
comparing  and  sequencing)  both  before 
and  after  the  begiiming  of  the  year  2000 
and  correctly  adjust  for  leap  years. 

Additional  information  addressing  the 
Y2K  issue  may  be  found  at  the  General 
Services  Administration's  Office  of 
Information  Technology  website  at 
http://wrww.itpolicy.gsa.gov. 

Review  Process 

The  Bureau  will  acknowledge  receipt 
of  all  proposals  and  will  review  them 
for  technical  eligibility.  Proposals  will 


be  deemed  ineligible  if  they  do  not  fully 
adhere  to  the  guidelines  stated  herein 
and  in  the  Solicitation  Package.  All 
eligible  proposals  will  be  reviewed  by 
the  program  office,  as  well  as  the  U.S. 
Department  of  State  Office  of  East 
European  Assistance,  where 
appropriate.  Eligible  proposals  will  be 
forwarded  to  panels  of  Bureau  officers 
for  advisory-  review.  Proposals  may  also 
be  reviewed  by  the  Department  of  State. 
Office  of  the  Legal  Adviser  or  by  other 
Bureau  elements.  Final  funding 
decisions  are  at  the  discretion  of  the 
Department  of  State  Under  Secretary  for 
Public  Diplomacy  and  Public  Affairs. 
Final  technical  authority  for  assistance 
awards  (grants  or  cooperative 
agreements)  resides  with  the  Bureaus 
Grants  Officer. 

Review  Criteria 

Technically  eligible  applications  will 
be  competitively  reviewed  according  to 
the  criteria  stated  below.  These  criteria 
are  not  rank  ordered  and  all  carry  equal 
weight  in  the  proposal  evaluation: 

1.  Quality  of  the  program  idea: 
Proposals  should  exhibit  originality, 
substance,  precision,  and  relevance  to 
the  Bureau's  mission,  and 
responsiveness  to  the  objectives  and 
guidelines  stated  in  this  solicitation. 
Proposals  should  demonstrate 
substantive  expertise  in  civic  education, 
political  science,  and  comparative 
government  course  development. 

2.  Creativity  and  feasibility  of 
program  plan:  A  detailed  agenda  and 
relevant  work  plan  should  demonstrate 
substantive  undertakings,  logistical 
capacity,  and  a  creative  utilization  of 
resources  and  relevant  professional 
development  opportunities.  The  agenda 
and  work  plan  should  be  consistent 
with  the  program  overview  and 
guidelines  described  in  this  solicitation. 

3.  Ability  to  achieve  program 
objectives:  Objectives  should  be 
reasonable,  feasible,  and  flexible. 
Proposals  should  clearly  demonstrate 
how  the  institution  will  meet  the 
program's  objectives  and  plan. 

4.  Broad  significance  and  long-term 
impact:  Proposed  programs  should 
strengthen  long-term  mutual 
understanding,  including  maximum 
sharing  of  information  and 
establishment  of  long-term  institutional 
and  individual  linkages.  Project 
objectives  should  have  significant  but 
realistically  euiticipated  on-going 
consequences  for  the  participants  and 
for  their  surrounding  societies  and 
communities  as  well  as  for  the  growth 
and  encouragement  of  freedom  and 
democracy,  and  cooperation. 

5.  Support  of  diversity:  Proposals 
should  demonstrate  substantive  support 
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of  the  Bureau's  poHcy  on  diversity 
Achievable  and  relevant  features  should 
be  cited  in  both  program  administration 
(selection  of  participants,  program 
venue  and  program  evaluation)  and 
program  content  (orientation  and  wrap- 
up  sessions,  program  meetings,  resource 
materials  and  follow-up  activities).  The 
proposal  should  demonstrate  an 
understanding  of  the  specific  diversity 
needs  in  Romania  and  strategies  for 
addressing  these  needs  as  relevant  to 
achieve  program  goals. 

6.  Institutional  capacity  and  record 
Proposed  personnel  and  institutional 
resources  should  be  adequate  and 
appropriate  to  achieve  the  program  or 
project's  goals.  Proposals  should 
demonstrate  an  institutional  record  of 
successful  exchange  programs, 
including  responsible  fiscal 
management  and  full  compliance  with 
ail  reporting  requirements  for  past 
Bureau  grants  as  determined  by  the 
grants  staff.  The  Bureau  will  consider 
the  past  performance  of  prior  recipients 
and  the  demonstrated  potential  of  new 
applicants. 

7.  Project  evaluation:  Proposals 
should  include  a  plan  to  evaluate  the 
project's  success,  both  as  the  activities 
unfold  and  at  the  end  of  the  program.  A 
draft  survey  questionnaire  or  other 
technique  plus  description  of  a 
methodology  to  use  to  link  outcomes  to 
original  project  objectives  are 
recommended.  Successful  applicants 
will  be  expected  to  submit  intermediate 
program  and  financial  reports  after  each 
project  component  is  concluded  or 
quarterly,  whichever  is  less  frequent. 

8.  Cost-effectiveness/Cost-sbanng 
The  overhead  and  administrative 
components  of  the  proposal,  including 
salaries  and  honoraria,  should  be  kept 
as  low  as  possible.  All  other  items 
should  be  necessary  and  appropriate 
and  should  reflect  a  commitment  to 
pursuing  project  objectives.  Proposals 
should  maximize  cost-sharing  through 
other  private  sector  support  as  well  as 
institutional  direct  funding 
contributions. 

Authority 

Overall  grant  making  authority  for 
this  program  is  contained  in  the  Mutual 
Educational  and  Cultural  Exchange  Act 
of  1961,  Public  Law  87-256,  as 
amended,  also  known  as  the  Fulbright- 
Hays  Act.  The  purpose  of  the  Act  is  "to 
enable  the  Government  fif  the  United 
States  to  increase  mutual  understanding 
between  the  people  of  the  United  States 
and  the  people  of  other  countries*    *    *; 
to  strengthen  the  ties  which  unite  us 
with  other  nations  by  demonstrating  the 
educational  and  cultural  interests, 
developments,  and  achievements  of  the 


people  of  the  United  .States  and  other 
nations*    *    *and  thus  to  assist  in  the 
development  of  friendly,  sympathetic 
and  peaceful  relations  between  the 
United  States  and  the  other  countries  of 
the  world   "  The  funding  authority  for 
the  program  above  is  provided  through 
the  Support  for  East  European 
Democracy  (SEED)  Act 

The  terms  and  conditions  published 
in  this  RFP  are  binding  and  may  not  be 
modified  by  any  Bureau  representative 
Explanatory  information  provided  by 
the  Bureau  that  contradicts  published 
language  will  not  be  binding.  Issuance 
of  the  RFP  does  not  constitute  an  award 
commitment  on  the  part  of  the 
Government  The  Bureau  reserves  the 
right  to  reduce,  revise,  or  increase 
proposal  budgets  in  accordance  with  the 
needs  of  the  program  and  the 
availability  of  funds.  Awards  made  will 
be  subject  to  periodic  reporting  and 
evaluation  requirements. 

Notification 

Final  awards  cannot  be  made  until 
funds  have  been  appropriated  by 
(Congress,  allocated  and  committed 
through  internal  Department  of  State 
procedures. 

Dated   May  16.  2000 
Evelyn  S.  Lieberman. 

( 'nder  Secretary-  for  Pvbhc  Diplomacy  and 
Public  Affairs.  Department  of  State 
IKK  D(K    00-12939  Kileil  5-24-00.  8:45  am] 
BILUNa  CODE  4710-11-^ 


DEPARTMENT  OF  STATE 

[Public  Nottc*  #331 2] 

Shipping  Coordinating  Committee, 
Subcommittee  on  Safety  of  Life  at  Sea, 
Working  Group  on  Fire  Protection; 
Notice  of  Meeting 

The  U.S.  Safety  of  Life  at  Sea  (SOLAS) 
Working  Group  on  Fire  Protection  will 
conduct  an  open  meeting  on  Tuesday, 
June  13.  2000,  at  9:30  AM,  in  room  6103 
at  U.S.  Coast  Guard  Headquarters,  2100 
Second  Street,  SW.  Washington.  DC 
20593  The  purpose  of  the  meeting  will 
be  to  discuss  the  outcome  of  the  Forty- 
fourth  Session  of  the  International 
Maritime  Organizations  Subcommittee 
on  Fire  Protection,  held  February  21-25, 
2000  In  addition,  preparations  for  the 
next  session  will  also  be  discussed  at 
the  meeting 

The  meeting  will  focus  on  proposed 
amendments  to  the  1974  SOLAS 
Convention  for  the  fire  safety  of 
commercial  vessels.  Specific  discussion 
areas  include:  comprehensive  review  of 
SOLAS  Chapter  11-2.  unified 
interpretations  to  SOLAS  II-2  and 


related  fire  test  procedures, 
recommendations  on  evacuation 
analysis  for  passenger  ships  and  high- 
speed passenger  craft,  fire  test 
procedures  for  fire  retardant  materials 
used  in  the  construction  of  lifeboats, 
and  use  of  perfluorocarbons  in 
shipboard  fire-extinguishing  systems. 

Although  the  meeting  will  focus 
primarily  on  the  outcome  of  the 
previous  session,  preparations  and 
plan.s  for  the  next  session  will  also  be 
discussed.  This  offers  the  opportunity 
for  members  of  the  public  to  be  involved 
early  in  the  standards  development 
process.  Members  of  the  public  wishing 
to  make  a  statement  on  new  issues  or 
proposals  at  the  meeting  are  requested 
to  submit  a  brief  summary  to  the  U.  S. 
Coast  Guard  five  days  prior  to  the 
meeting. 

Memoers  of  the  public  may  attend 
this  meeting  up  to  the  seating  capacity 
of  the  room.  Interested  persons  may 
obtain  more  information  regarding  the 
meeting  of  the  SOLAS  Working  Group 
on  Fire  Protection  by  writing:  Office  of 
Design  and  Engineering  Standards, 
Commandant  (G-MSE— 4).  U.S.  Coast 
Guard.  2100  Second  St..  SW. 
Washington.  DC  20593.  bv  calling: 
LCDR  Kevin  Kiefer  at  (202)  267-1444.  or 
by  visiting  the  following  World  Wide 
Website:  http://www.uscg.mil/hq/g-m/ 
mse4/stdimofp.htm. 

Dated:  May  17.  2000. 
Stephen  M.  Miller, 

Executive  Secretarw  Shipping  Coordinating 
Committee.  I'.S.  Department  of  State 
IFRDor  00-ni9:j  Filed  5-24-00;  8:45  am] 

BtLLlNO  CODE  4710-07-P 


OFRCE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Generalized  System  of  Preferences 
(GSP):  Notice  of  Review  Timetable  and 
Pubic  Hearings  Regarding  Additional 
Product  Designation  for  Beneficiaries 
of  the  African  Growth  and  Opportunity 
Act 

AGENCY:  Office  of  the  United  States 
Trade  Representative. 
ACnON:  Notice. 

SUMMARY:  This  notice  lists  products  that 
the  Trade  Policy  Staff  Committee 
(TPSC)  will  be  reviewing  for  possible 
duty-free  importation  from  certain  sub- 
Saharan  African  countries  as  provided 
under  the  African  Growrth  and 
Opportunity  Act  (AGOA),  which 
Congress  recently  enacted.  The  notice 
provides  the  dates  and  places  the  TPSC 
will  hold  public  hearings  on  this 
subject,  explains  how  to  make  written 
comments  on  products  included  in  the 
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list,  and  provides  the  deadline  for  these 
submissions. 

FOR  FURTHER  INFORMATION  CONTACT:  GSP 

Subcommittee,  Office  of  the  United 
States  Trade  Representative,  600  17th 
Street,  NW,  Room  518,  Washington,  DC 
20508.  Telephone:  (202)  395-6971. 
SUPPLEMENTARY  INFORMATION:  Congress 
established  the  Generalized  System  of 
Preferences  (GSP)  program  in  Title  V  of 
the  Trade  Act  of  1974.  as  amended 
("Trade  Act")  (19  U.S.C.  2461  et  seq.]. 
Under  the  GSP  program,  the  President 
may  exempt  certain  products  of 
designated  developing  countries  from 
import  duties.  The  President 
implemented  the  program  by  Executive 
Order  11888  of  November  24,  1975,  and 
has  modified  it  through  later  Executive 
Orders  and  Presidential  Proclamations. 

On  May  18,  2000,  the  President 
signed  into  law  the  Trade  and 
Development  Act  of  2000,  which 
includes  the  AUOA.  The  AGOA  amends 
the  GSP  program,  authorizing  the 
President  to  provide  GSP  (duty-free) 
treatment  for  selected  products  from 
designated  sub-Saharan  African 
countries  if,  after  receiving  advice  from 
the  U.S.  International  Trade 
Commission,  he  determines  that  the 
products  are  not  import-sensitive  in  the 
context  of  imports  from  these  countries. 
The  AGOA  names  those  countries 
whose  products  the  President  may 
designate  for  duty-free  importation. 

I.  TPSC  Review  of  Products  To  Be 
Selected  for  Duty-Free  Treatment 

This  notice  lists  by  Harmonized  Tariff 
System  nunibe/s  those  products  not 
currently  receiving  GSP  treatment  that 
the  Congress  determined  are  eligible  for 
designation  under  the  AGOA  for  such 
treatment  when  imported  from  sub- 
Saharan  African  countries.  The  TPSC's 
GSP  Subcommittee  will  review  this  list, 
after  holding  hearings  and  receiving 
written  comments  from  the  public  and 
advice  from  the  International  Trade 
Commission,  to  decide  which  of  the 
products  the  TPSC  will  recommend  to 
the  President  for  GSP  treatment  if 
imported  from  countries  designated  as 
AGOA  beneficiaries. 

Listing  the  products  proposed  for  GSP 
eligibility  does  not  indicate  any  opinion 
about  the  merits  of  granting  eligibility 
for  these  products.  Placement  on  the  list 
indicates  only  that  the  products  have 
been  found  eligible  for  review  by  the 
GSP  Subcommittee  and  the  TPSC.  and 
that  such  review  will  take  place. 

The  GSP  Subcommittee  of  the  TPSC 
invites  submissions  supporting  or 
opposing  the  granting  of  GSP  eligibility 
for  any  article  on  the  attached  list.  All 
such  submissions  should  include  an 


original  and  thirteen  (13)  copies  in 
English  and  conform  to  15  CFR  2007. 
particularly  2007.0,  2007.1(a)(l}, 
2007.1(a)(2),  and  2007.1(a)(3).  All 
submissions  should  identify  the  subject 
article(s)  in  terms  of  the  current  HTS 
nomenclature  and  should  be  provided 
by  5  p.m.,  July  5,  2000. 

All  communications  about  public 
comments  should  be  addressed  to: 
Chairman  of  the  GSP  Subcommittee, 
Office  of  the  United  States  Trade 
Representative,  600  17th  Street.  NW, 
Room  518,  Washington,  DC  20508. 
Telephone  number:  (202)  395-6971. 
Questions  may  be  directed  to  any  staff 
member  of  the  GSP  Information  Center. 
Public  versions  of  all  documents 
relating  to  this  review  will  be  available 
for  inspection  by  appointment  in  the 
USTR  public  reading  room. 
Appointments  may  be  made  from  10 
a.m.  to  noon  and  1  p.m.  to  4  p.m.  by 
calling  (202)  395-6186. 

Submissions  that  are  granted 
"business  confidential"  status  pursuant 
to  15  CFR  2203.6,  and  other  qualifying 
information  submitted  in  confidence 
pursuant  to  15  CFR  2007.7.  will  not  be 
available  for  public  inspection.  If  a 
document  contains  such  business 
confidential  information,  an  original 
and  thirteen  (13)  copies  of  the  business 
confidential  versions  of  the  document 
along  with  an  original  and  thirteen  (13) 
copies  of  the  non-confidential  version 
must  be  submitted.  The  document  that 
contains  business  confidential 
information  should  be  clearly  marked 
"business  confidential"  at  the  top  and 
bottom  of  each  page.  The  version  that 
does  not  contain  business  confidential 
information  (the  public  version)  should 
also  be  clearly  marked  at  the  top  and 
bottom  of  every  page  (either  "public 
version"  or  "nonconfidential"). 

n.  Requests  To  Participate  in  the  Public 
Hearings 

The  GSP  Subcommittee  will  hold 
hearings  on  September  7.  2000  and.  if 
needed,  on  September  8.  2000  beginning 
at  10  a.m.  in  the  Truman  Room  of  the 
White  House  Conference  Center.  726 
Jackson  Place.  NW.,  Washington.  DC. 
The  hearings  will  be  open  to  the  public, 
and  a  transcript  of  the  hearings  will  be 
available  for  public  inspection  or  it  Ccm 
be  purchased  from  the  reporting 
company.  No  electronic  media  coverage 
will  be  allowed. 

All  interested  parties  wishing  to  make 
an  oral  presentation  at  the  hearings 
must  submit  the  name,  address, 
telephone  number,  and  fax  number  of 
the  witness  or  witnesses  representing 
their  organization  to  the  Chairman  of 
the  GSP  Subcommittee  by  5  p.m.  August 
9.  2000  as  well  as  an  original  and 


thirteen  (13)  copies  (in  English)  or  all 
written  briefs  or  statements.  Oral 
testimony  before  the  GSP  Subcommittee 
will  be  limited  to  five  minute 
presentations  that  summarize  or 
supplement  information  contained  in 
the  briefs  or  statements  submitted  for 
the  record. 

If,  by  the  close  of  business  on  August 
9,  2000  no  witnesses  are  scheduled  to 
appear  at  the  hearing,  the  hearing  will 
be  canceled.  Any  person  interested  in 
attending  the  hearing  as  an  observer  or 
non-participant  may  call  the  GSP 
Information  Office  (202)  395-6971  after 
August  9,  2000  to  determine  whether  a 
hearing  will  be  held. 

Post-hearing  and  rebuttal  written 
briefs  or  statements  will  be  accepted  if 
they  conform  with  the  regulations  cited 
above  and  if  an  original  and  thirteen 
(13)  copies  in  English  are  submitted  no 
later  than  5  p.m.  September  27,  2000. 
Parties  not  wishing  to  appear  at  the 
public  hearings  may  submit  pre-hearing 
written  briefs  or  statements  by  August  9. 
2000,  and  may  submit  post-hearing  and 
rebuttal  written  briefs  or  statements  by 
September  27,  2000.  Comments  by 
interested  persons  on  the  USITC  Report 
prepared  as  part  of  this  product  review 
should  be  submitted  as  an  original  and 
th'rteen  (13)  copies,  in  English,  by  5 
p.m.  October  20.  2000. 

On  behalf  of  the  President  and  in 
accordance  with  section  111  of  AGOA 
(Section  506A  of  the  Trade  Act),  on  May 
22.  2000  the  list  of  products  proposed 
for  duty-free  treatment  eligibility  under 
the  GSP  was  furnished  to  the  U.S. 
International  Trade  Commission 
(USrrC)  to  secure  its  advice  on  (1)  the 
probable  economic  effect  of  the 
elimination  of  U.S.  import  duties  under 
GSP  on  U.S.  industries  producing  like 
or  directly  competitive  products,  and  on 
consumers;  and  (2)  to  the  extent 
possible,  the  level  of  U.S.  sensitivity  to 
imports  of  such  Sub-Saharan  products. 

Announcement  of  Products  To  Be 
Accepted  for  Designation  as  Eligible 
Articles  for  GSP  Purposes  When 
Imported  Only  From  the  Beneficiaries 
of  die  African  Growth  and  Opportunity 
Act 

The  AGOA  authorizes  the  President  to 
provide  GSP  (duty-free)  treatment  for 
selected  products  from  designated  sub- 
Saharan  African  countries  if.  after 
receiving  advice  from  the  U.S. 
International  Trade  Commission,  he 
determines  that  the  products  are  not 
import-sensitive  in  the  context  of 
imports  from  these  countries.  The  list  of 
products  designated  as  eligible  for  duty- 
free treatment  under  the  GSP  as  a  result 
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of  the  review  will  be  announced  this 
winter. 

H.  folui  RfMMliMUIII. 

Assistant  (/  S.  Trade  Rpprvseritalivc  for  Tnidc 
and  Development 

Anadunant:  Liat  of  HTS  Number*  of  Ihe 
Products  Propoaed  for  Duty-Free  Treatment 
Eligibility  Under  GSP 

■LUMQ  COM  JM1-ai-« 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

RTCA  Special  Committee  159; 
Minimum  Operational  Performance 
Standards  for  Airtx>rne  Navigation 
Equipment  Using  Global  Positioning 
System  (GPS) 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
Law  92-463.  5  U.S.C.  Appendix  i), 
notice  is  hereby  given  for  a  Special 
Committee  159  meeting  to  be  held  June 
12-16.  2000.  starting  at  9:00  a.m.  each 
day.  The  meeting  will  be  held  at  RTCA. 
1140  Connecticut  Avenue,  NW., 
Washington,  DC  20036. 

The  agenda  will  be  as  follows: 

Specific  Working  Group  Sessions: 
June  12:  Woiking  Group  1.  Third  Civil 
Frequency.  June  13;  Working  Group  6. 
GPS/Interference;  Working  Group  2C, 
GPS/Inertial.  June  14:  9  a.m.-12  p.m.. 
Working  Group  4,  Precision  Landing 
Guidance  (GPS/LAAS);  Working  Group 
6,  Interference;  1:30  p.m.-4;30  p.m..  SC- 
159  Ad  Hoc.  Recommendation  Support. 
June  15:  Working  Group  2.  GPS/WAAS; 
Working  Group  4.  Precision  Landing 
Guidance  (LAAS). 

June  16:  Pleucuy  Session:  (1) 
chairman's  Introductory  Remarlu;  (2) 
Approve  Summary  of  Previous  Meeting; 
(3)  Review  Working  Group  (WG) 
Progress  and  Identify  Issues  for 
Resolution:  (a)  GPS/3rd  Civil  Frequency 
(WG-1);  (b)  GPS/WAAS  (WG-2);  (c) 
GPS/GLONASS  (WG-2A);  (d)  GPS/ 
Inertial  (WG-2C);  (e)  GPS/Precision 
Landing  Guidance  (WG-4);  (f)  GPS/ 
Airport  Surface  Surveillance  (WG-5);  (g) 
GPS  hiterference  (WG-6);  (h)  SC-159 
Ad  Hoc;  (4)  Review  of  EUROCAE 
Activities;  (5)  Review/Approve  Final 
Draft.  NAVSTAR  GPS  L5  Civil  Signal 
Specification;  (6)  Review/Approve  Final 
Draft.  SC-159  Response  to  the  Johns 
Hopkins  University  Applied  Physics 
Laboratory  Recommendation  Regarding 
Receiver  Autonomous  Integrity 
Monitoring;  (7)  Assignment/Review  of 
Future  Work;  (8)  Other  Business;  (9) 
Date  and  Location  of  Next  Meeting;  (10) 
Closing. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting. 

Persons  wishing  to  present  statements 
or  obtain  information  should  contact  the 
RTCA  Secretariat,  at  (202)  833-9339 
(phone),  (202)  833-9434  (fax).  Members 
of  the  public  may  present  a  written 
statement  to  the  committee  at  anv  time. 


Lssued  in  Washington.  DC.  on  May  18, 
2000 

lanice  L.  Peters, 
Designated  Official 

|KR  Doc  00-13182  Filed  5-24-00;  8:45  am] 
BILUNQ  COOe  4910-13-41 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Noise  Exposure  Map  Notice  Receipt  of 
Noise  Compatibility  Program  and 
Request  for  Review  Austln-Bergstrom 
International  Airport  Austin,  Texas 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
action:  Notice. 

summary:  The  Federal  Aviation 
Administration  (FAA)  aimounces  its 
determination  that  the  noise  exposure 
maps  submitted  by  City  of  Austin  for 
Austin-Bergstrom  International  Airport 
under  the  provisions  of  Title  49  USC. 
Chapter  475  (hereinafter  referred  to  as 
"Title  49"  and  14  CFR  Part  150  are  in 
compliance  with  applicable 
requirements.  The  FAA  also  announces 
that  it  is  reviewing  a  proposed  noise 
compatibility  program  that  was 
submitted  for  Austin-Bergstrom 
International  Airport  under  Part  150  in 
conjunction  with  the  noise  exposure 
maps  and  that  this  program  will  be 
approved  or  disapproved  on  or  before 
November  8.  2000. 

EFFECTIVE  DATE:  The  effective  date  of  the 
FAA's  determination  on  the  noise 
exposure  maps  and  the  start  of  its 
review  of  the  associated  noise 
compatibility  program  are  May  9.  2000. 
The  public  comment  period  ends  July  8. 
2000. 

FOR  FURTHER  INFORMATION  CONTACT:  Nan 
L.  Terry.  Department  of  Transportation. 
Federal  Aviation  Administration.  Fort 
Worth,  Texas,  76193-0652,  (817)  222- 
5607.  Comments  on  the  proposed  noise 
compatibility  program  should  also  be 
submitted  to  the  above  office. 
SUPPLEMENTARY  INFORMATION:  This 
notice  announces  that  the  FAA  finds 
that  the  noise  exposure  map  submitted 
for  Austin-Bergstrom  International 
Airport  is  in  compliance  with 
applicable  requirements  of  Part  150, 
effective  May  8,  2000.  Further,  FAA  is 
reviewing  a  proposed  noise 
compatibility  program  for  that  airport 
which  will  be  approved  or  disapproved 
on  or  before  November  8.  2000.  This 
notice  also  announces  the  availability  of 
this  program  for  public  review  and 
comment. 

Under  Title  49,  an  airport  operator 
may  submit  to  the  FAA  noise  exposure 


maps  which  meet  applicable  regulations 
and  which  depict  noncompatible  land 
uses  as  of  the  date  of  submission  of  such 
maps,  a  description  of  projected  aircraft 
operations,  and  the  ways  in  which  such 
operations  will  affect  such  maps.  Title 
49  requires  such  maps  to  be  developed 
in  consultation  with  interested  and 
affected  parties  in  the  local  community, 
government  agencies,  and  persons  using 
the  airport. 

An  airport  operator  who  has 
submitted  noise  exposure  maps  that  are 
found  by  the  FAA  to  be  in  compliance 
with  the  requirements  of  Federal 
Aviation  Regulations  (FAR)  Part  150. 
promulgated  pursuant  to  Title  49.  may 
submit  a  noise  compatibility  program 
for  FAA  approval  which  sets  forth  the 
measures  the  operator  has  taken  or 
proposes  for  the  reduction  of  existing 
noncompatible  uses  and  for  the 
prevention  of  the  introduction  of 
additional  noncompatible  uses. 

On  April  20.  1999,  FAA  published  its 
approval  of  noise  exposure  maps  for  the 
Austin-Bergstrom  International  Airport 
in  the  Federal  Register.  On  April  10, 
2000,  the  City  of  Austin  submitted  a 
new  2004  noise  exposure  map.  The  FAA 
has  completed  its  review  of  the  2004  the 
noise  exposure  maps  and  related 
descriptions  submitted  by  City  of 
Austin.  The  specific  map  under 
consideration  is  2004  Future  Condition 
Noise  Exposure  Map,  Figure  10-1  in  the 
submission. 

In  addition  to  the  2004  future 
condition  noise  exposure  map,  the  City 
of  Austin  submitted  to  the  FAA  on  April 
10.  2000.  descriptions  and  other 
documentation  which  were  produced 
during  Austin-Bergstrom  International 
Airport.  Austin,  Texas,  Part  150  Noise 
Compatibility  Study.  It  was  requested 
that  the  FAA  review  this  material  as  the 
noise  exposure  map,  as  described  in 
Title  49.  and  that  the  noise  mitigation 
measures,  to  be  implemented  jointed  by 
the  airport  and  surrounding 
communities,  be  approved  as  a  noise 
compatibility  program  under  Title  49. 

The  FAA  has  determined  that  this 
map  for  Austin-Bergstrom  International 
Airport  is  in  compliance  with 
applicable  requirements.  This 
determination  is  effective  on  May  8, 
2000.  FAA's  determination  on  an  airport 
operator's  noise  exposure  map(s)  is 
limited  to  a  finding  that  the  map(s)  was 
developed  in  accordance  with  the 
procedures  contained  in  Appendix  A  of 
FAR  Part  150.  Such  determination  does 
not  constitute  approval  of  the 
applicant's  data,  information,  or  plans, 
or  a  commitment  to  approve  a  noise 
compatibility  program  or  to  fund  the 
implementation  of  that  program. 
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If  questions  arise  concerning  the 
precise  relationship  of  specific 
properties  to  noise  exposure  contours 
depicted  on  a  noise  exposure  map 
submitted  under  section  103  of  the  Act, 
it  should  be  noted  that  the  FAA  is  not 
involved  in  any  way  in  determining  the 
relative  locations  of  specific  properties 
with  regard  to  the  depicted  noise 
contours,  or  in  interpreting  the  noise 
exposure  maps  to  resolve  questions 
concerning,  for  example,  which 
properties  should  be  covered  by  the 
provisions  of  Title  49.  These  functions 
are  inseparable  from  the  ultimate  land 
use  control  and  planning 
responsibilities  of  local  government. 
These  local  responsibilities  are  not 
changed  in  any  way  under  Part  150  or 
through  FAA's  review  of  detailed 
overlaying  of  noise  exposure  contours 
onto  the  map  depicting  properties  on 
the  surface  rests  exclusively  with  the 
airport  operator  which  submitted  those 
maps,  or  with  those  public  agencies  and 
planning  agencies  with  which 
consultation  is  required  under  Title  49. 
The  FAA  has  relied  on  the  certification 
by  the  airport  operator,  under  §  150.21 
of  FAR  Part  150,  that  the  statutorily 
required  consultation  has  been 
accomplished. 

The  FAA  has  formally  received  noise 
compatibility  program  for  Austin- 
Bergstrom  International  Airport,  also 
effective  on  May  8.  2000.  Preliminary 
review  of  the  submitted  material 
indicates  that  it  conforms  to  the 
requirements  for  the  submittal  of  noise 
compatibility  programs,  but  that  further 
review  will  be  necessary  prior  to 
approval  or  disapproval  of  the  program. 
The  formal  review  period,  limited  by 
law  to  a  maximum  of  180  days,  will  be 
completed  on  or  before  November  8. 
2000. 

The  FAA's  detailed  evaluation  will  be 
conducted  under  the  provisions  of  14 
CFR  Part  150.  section  150.33.  The 
primary  considerations  in  the 
evaluation  process  are  whether  the 
proposed  measures  may  reduce  the  level 
of  aviation  safety,  create  an  undue 
burden  on  interstate  or  foreign 
commerce,  or  be  reasonably  consistent 
with  obtaining  the  goal  of  reducing 
existing  noncompatible  land  uses  and 
preventing  the  introduction  of 
additional  noncompatible  land  uses. 

Interested  persons  are  invited  to 
comment  on  the  proposed  progr.-un  with 
specific  reference  to  these  factors.  All 
comments,  other  than  those  properly 
addressed  to  local  land  use  authorities, 
will  be  considered  by  the  FAA  to  the 
extent  practicable.  Copies  of  the  noise 
exposure  map.  the  FAA's  evaluation  of 
the  map,  and  the  proposed  noise 


compatibility  program  are  available  for 
examination  at  the  following  locations: 
Federal  Aviation  Administration. 

Airports  Division.  2601  Meacham 

Boulevard.  Fort  Worth.  Texas  76137 
Austin-Bergstrom  Intemationtil  Airport. 

City  of  Austin.  Aviation  Department. 

3600  Presidential  Blvd..  Austin,  Texas 

78719 

Questions  may  be  directed  to  the 
individual  named  above  under  the 
heading.  FOR  FURTHER  INFORMATION 
CONTACT. 

Issued  in  Fort  Worth,  Texas,  May  9,  2000. 
Joseph  G.  Washington, 

Acting  Manager,  Airports  Division. 

[FR  Doc.  00-13181  Filed  5-24-00:  8:45  am] 

BILLING  COOE  4910-13-M 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  to  Rule  on  Application 
To  Impoee  and  Use  tlie  Revenue  From 
a  Passenger  Facility  Chargs  (PFC)  at 
Fayettevllle  Regional  Airport, 
Fayetteville,  North  Carolina 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Fayettevllle 
Regional  Airport  under  the  provisions  of 
the  Aviation  Safety  and  Capacity 
Expansion  Act  of  1990  (Title  IX  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990)  (Public  Law  101-508)  and  Pari 
158  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  158). 

DATES:  Comments  must  be  received  on 
or  before  June  26,  2000. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Atlanta  Airports  District  Office, 
1701  Columbia  Avenue,  Suite  2-260, 
College  Park,  GA  30337-2747. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Bradley  S. 
Whited,  Airport  Director,  of  the  City  of 
Fayettevllle  at  the  following  address: 
Mr.  Bradley  S.  Whited,  Airport  Director, 
Fayettevllle  Regional  Airport,  P.O.  Box 
64218,  Fayetteville,  NC  28306. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  City  of 
Fayetteville  under  section  158.23  of  Part 
158. 

FOR  FURTHER  INFORMATION  CONTACT:  Lee 
Kyker,  Manager  of  Airport  Programs, 


Atlanta  Airports  District  Office,  1701 
Columbia  Avenue,  Suite  2-260.  College 
Park,  GA  30337-2747,  (404)  305-7161. 
The  application  may  be  reviewed  in 
person  at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at 
Fayetteville  Regional  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity'  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  Pub.  L  101- 
508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 

On  May  12,  2000,  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  the  City  of  Fayetteville 
was  substantially  complete  within  the 
requirements  of  section  158.25  of  Part 
158.  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  no  later  than  September  8,  2000. 

The  following  is  a  brief  overview  of 
the  application. 

PFC  Application  .Vo.  00-01-C-OO- 
FAY. 

Level  of  the  proposed  PFC:  $3.00. 

Proposed  charge  effective  date: 
September  1,  2000. 

Proposed  charge  expiration  date: 
October  1,  2002. 

Total  estimated  net  PFC  revenue: 
$942,620. 

Brief  description  of  proposed 
project(s): 

•  Airport  Entrance  Road 

•  Jetway  System  Modifications 

•  Secvu-ity  System  Upgrade 

•  Preplaij  runway  safety  areas 

•  Rehabilitate  north  general  aviation 
ramp 

•  Secvuity  system  upgrade.  Phase  II 

•  Design  &  construct  RSA,  Rwy  4 

•  Acqufre  land 

•  Renovate  terminal.  Ph  II 

•  Construct  RSA,  Rwt  4,  Ph  2 

•  Land  Purchase 

•  Renovate  terminal 

•  Construct  RSA 

•  Acquire  land 

•  Rehabilitate  Runway  10-28 

•  Acquire  land  in  fee 

•  Construct  fire  training  facility  & 
rehabilitate  ARFF  vehicle  Update 
Airport  Master  Plan 

•  Install  taxiway  guidance  signs  & 
REILS 

•  Construct  new  general  aviation  area 
(design  only) 

•  Acquire  sweeper 

•  Install  terminal  loading  bridges 

•  Acquire  ARFF  vehicle 

•  Construct  non-license  vehicle  road 
(design  only) 

•  Taxiway  K  (design  only) 
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•  Install  utilities  for  general  aviation 

•  Design  for  Highway  301  Connector 

•  Acquire  land  for  airport  development 

•  Airport  terminal  development 

•  Construct  taxiway  K  (design  only) 

•  Construct  GA  apron  (design  only) 

•  Acquire  land  for  development 

•  Rehabilitate  terminal  building 

•  Install  107.14  security  access  system 

•  Construct  non-license  vehicle  road 
(NLVR) 

•  Jet  bridge  modification 

•  Construct  taxiway  K 

C'lass  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  None 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  F'ederal 
Aviation  Administration. 

Issued  in  Atlanta.  Georgia  on  May  16. 
2000. 

Rans  D.  Black. 

Acting  ManagtT,  Atlanta  Airports  District 
Office  Southern  Rrgion 

|FR  Uo(    OO-l.UBO  Filed  ,=)-J4-00;  845  am] 

BILLING  CODE  4gtO-13-M 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

Discretionary  Cooperative  Agreements 
To  Assist  in  the  Development  of  Crash 
Outcome  Data  Evaluation  Systems 

agency:  National  Highway  Traffic 
Safety  Administration.  DCIT. 
ACTION:  Notice  of  availability; — 
discretionary  cooperative  agreements  to 
assist  in  the  development  and  use  of 
Crash  Outcome  Data  Evaluation 
Systems. 

summary:  The  National  Highway  Traffic 
Safety  Administration  (NHTSA) 
announces  a  discretionary  cooperative 
agreement  program  to  assist  states  in  the 
development  and  use  of  Crash  Outcomt; 
Data  Evaluation  Systems  (CODES)  and 
solicits  applications  for  projec:ts  under 
this  program  from  states  that  have  not 
previously  been  funded  to  develop 
CODES.  Under  this  program  states  will 
link  their  existing  statewide  traffic 
records  with  medical  outcome  and 
charge  data.  The  linked  data  will  be 
used  to  support  highwav  safety 
decision-making  at  the  local,  regional, 
and  state  levels  to  reduce  deaths,  non- 
fatal injuries,  and  health  care  costs 
resulting  from  motor  vehicle  crashes. 


DATES:  Applications  must  be  received  at 
the  office  designated  below  on  or  before 
July  24.  2000. 

ADDRESSES:  Applications  must  be 
submitted  to  DOT/National  Highway 
Traffic  Safety  Administration.  Office  of 
Contracts  and  Procurement  (NAD-30). 
ATTN:  Lamont  O.  Norwood/Mr.  Mark 
Kromer,  400  7th  Street  SW,  Room  5301. 
Washington.  DC  20590.  All  applications 
submitted  must  include  a  reference  to 
NHTSA  Cooperative  Agreement 
Program  No.  DTNH22-00-H-07212. 
Interested  applicants  should  contact  Mr. 
Norwood  to  obtain  the  application 
packet.  Included  in  the  application 
packet  are  reports  about  data  linkage 
and  applications  for  linked  data 
developed  by  the  CODES  project. 
FOR  FURTHER  INFORMATK}N  CONTACT: 
General  administrative  questions  may 
be  directed  to  Lamont  O.  Norwood. 
Office  of  Contracts  and  Procurement. 
All  questions  and  requests  for  copies 
may  be  directed  by  e-mail  at 
lnorwood@nhtsa.dot.gov  oT.  bv 
telephone,  at  (202)  366-8573.' 
Programmatic  questions  relating  to  this 
cooperative  agreement  program  should 
be  directed  to  Dennis  Utter,  CODES 
Contracting  Officer's  Technical 
Representative  (COTR).  at  NHTSA. 
Room  6125.  (NRD-31)  400  7th  Street 
SW.  Washington,  DC  20590,  or  by  e- 
mail  at  dutter@nhtsa  dot.gov.  or  by 
telephone  at  (202)  366-5351. 
SUPPLEMENTARY  INFORMATION: 

Statement  of  Work 

Background 

Crash  data  alone  are  unable  to  convey 
the  magnitude  of  the  medical  and 
financial  consequences  of  the  injuries 
resulting  from  motor  vehicle  crashes  or 
the  success  of  highway  safety  decision- 
making to  prevent  them.  Outcome 
information  describing  what  happens  to 
all  persons  involved  in  motor  vehicle 
crashes,  regardless  of  injury,  is  needed. 

Person-specific  outcome  information 
is  collected  at  the  crash  scene  and  en 
route  by  EMS  personnel,  at  the 
emergency  department,  in  the  hospital, 
and  after  discharge.  When  these  data  are 
computerized  and  merged  statewide, 
they  generate  a  source  of  population- 
based  data  that  is  available  for  use  by 
state  and  local  traffic  safety  and  public 
health  professionals.  Linking  these 
records  to  statewide  crash  data  collected 
by  police  at  the  scene  is  the  key  to 
developing  relationships  among  specific 
vehicles,  crash,  and  occupant  behavior 
characteristics  and  their  medical  and 
financial  outcomes. 

The  feasibility  of  linking  crash  and 
medical  outcome  (EMS,  emergency 
department,  hospital  discharge,  death 


certificate,  claims,  etc.)  data  was 
demonstrated  by  the  CODES  project. 
This  project  evolved  from  the 
Intermodal  Surface  Transportation 
Efficiency  Act  of  1991,  which  mandated 
that  NHTSA  prepare  a  Report  to 
Congress  about  the  benefits  of  safety  belt 
and  motorcycle  helmet  use.  NHTSA 
provided  funding  to  the  States  of 
Hawaii,  Maine,  Missouri,  New  York, 
Pennsylvania,  Utah,  and  Wisconsin  to 
link  their  state  data  and  use  the  linked 
data  to  analyze  the  effectiveness  of 
safety  belts  and  motorcycle  helmets. 
The  Report  was  delivered  to  Congress  in 
February-  1996.  In  1996,  three  CODES 
states  (New  York.  Pennsylvania,  and 
Wisconsin)  and  three  states  which 
linked  crash  and  medical  data  without 
CODES  funding  (Alaska,  Connecticut, 
and  New  Mexico)  were  awarded 
NHTSA  research  funds  to  develop  state- 
specific  applications  for  linked  data.  In 
1997,  NHTSA  awarded  grants  for 
CODES  linkage  to  Connecticut,  New 
Hampshire,  Maryland,  North  Dakota. 
South  Dakota.  Oklahoma,  and  Nevada. 
Iowa.  Kentucky.  Massachusetts. 
Nebraska,  and  South  Carolina  which 
were  funded  to  implement  the  CODES 
linkage  in  1998.  Arizona.  Delaware. 
Minnesota  and  Tennessee  were  funded 
in  1999. 

The  CODES  project  also  demonstrated 
that  linked  data  have  many  uses  for 
decision-making  related  to  highway 
safety  and  injury  control.  In  addition  to 
demonstrating  the  effectiveness  of  safety 
belts  and  motorcycle  helmets  in 
preventing  death,  injury,  and  costs,  the 
linked  data  were  used  to  identify 
populations  at  risk  for  increased 
severity  or  high  health  care  costs,  the 
impact  of  different  occupant  behaviors 
on  outcome,  the  safety  needs  at  the 
community  level,  the  allocation  of 
resources  for  emergency  medical 
services,  the  injury  patterns  by  type  of 
roadway  and  geographic  location,  and 
the  benefits  of  collaboration  on  data 
quality.  When  crash,  vehicle,  and 
behavior  characteristics  were  linked  to 
outcome  information,  decision-makers 
c;ould  identify  those  prevention 
programs  that  had  the  most  impact  on 
preventing  or  reducing  the  medical  and 
financial  costs  associated  with  motor 
vehicle  crashes. 

Data  linkage  fulfills  expanded  data 
needs  without  the  additional  expense 
and  delay  of  new  data  collection.  The 
linkage  process  itself  provides  feedback 
about  data  quality  and  content  problems 
which  leads  to  improvement  in  the  state 
data.  Thus,  it  is  in  NHTSA's  interest  to 
encourage  states  to  qualify'  for  CODES 
funding.  NHTSA  benefits  from  the 
improved  quality  of  the  state  data,  while 
the  states  benefit  from  state-specific 
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medical  and  financial  outcome 
information  about  motor  vehicle 
crashes. 

Objective 

The  objective  of  this  Cooperative 
Agreement  program  is  to  provide 
resources  to  the  applicant  to: 

1.  Coordinate  the  development  and 
institutionalization  of  the  capability  to 
link  state  crash  and  medical  outcome 
data  to  identify  the  medical  and 
financial  consequences  of  motor  vehicle 
crashes. 

2.  Utilize  this  infonnation  in  crash 
analysis,  problem  identification,  and 
program  evaluation  to  improve 
decision-making  at  the  local,  state,  and 
national  levels  related  to  preventing  or 
reducing  deaths,  injuries,  and  direct 
medical  costs  associated  with  motor 
vehicle  crashes. 

3.  Provide  NHTSA  with  population- 
based  linked  crash  and  injury  data  to 
analyze  specific  highway  safety  issues 
of  interest  to  NHTSA  in  collaboration 
with  the  CODES  states. 

4.  Develop  data  linkage  capabilities  as 
a  means  of  improving  the  quality  of 
state  data  that  support  NHTSA's 
national  data. 

This  cooperative  agreement  is  not 
intended  to  fund  basic  development  of 
data  systems,  but  rather  to  create 
linkages  among  existing  records. 
However,  it  is  hoped  that  this  project 
will  inspire  States  to  develop  and 
improve  their  state  data  and  to  expedite 
these  activities  in  order  to  become 
eligible  for  CODES  funding. 

General  Project  Requirements 

1.  Link  statewide  population-based 
crash  to  injury  data  for  any  two  calendar 
years  available  since  1996,  to  produce  a 
linked  data  file  that,  if  not  statewide, 
reflects  a  contiguous  geographical  area 
that  contains  at  least  three  (3)  miUion 
residents  in  which  the  residents  obtain 
all  levels  of  emergency  medical  care 
without  the  need  to  be  transferred 
elsewhere,  except  in  rare  occurrences, 
when  involved  in  motor  vehicle  crashes. 
The  linked  data  must  be  representative 
and  generalizable  for  highway  traffic 
safety  purposes  in  the  state/area.  All 
applicants  must  be  able  to  clearly 
document  what  data  are  available  and 
what  data  are  missing  and  the 
significance  of  the  missing  data  for 
highway  traffic  safety  planning  efforts. 

a.  Develop  a  state/area-wide  CODES 
that  includes  outcome  information  for 
all  persons,  injured  and  uninjured, 
involved  in  police  reported  motor 
vehicle  crashes. 

(1)  The  CODES  should  consist  of 
crash  data  linked  to  hospital  and  either 
EMS  or  emergency  department  data, 


preferably  both.  States  without  EMS  or 
emergency  department  data  are  eligible 
if  this  type  of  outpatient  information 
can  be  obtained  from  insurance  claims 
data  for  every'one  involved  in  a  crash 
who  is  treated  at  an  outpatient  center. 
(2)  Additional  state/area-wide  data 
(driver  licensing,  vehicle  registration, 
citation/conviction  records,  insurance 
claims,  HMO/managed  care/etc, 
outpatient  records,  etc.)  should  be 
linked  as  necessary^  to  meet  state/area 
wide  objectives. 

b.  Set  up  processes  for  collaboration 
among  the  technical  experts  who 
manage  the  data  files  being  linked. 

c.  Assign  an  agency  to  be  responsible 
for: 

(1)  Obtaining  a  computer  and  linkage 
software  to  be  dedicated  to  CODES 
activities  (the  computer  and  software 
resources  may  not  be  permanently  tied 
to  an  existing  computer  network  in  such 
a  way  as  to  preclude  their  movement  in 
the  future,  as  directed  by  the  CODES 
Board  of  Directors,  to  another 
organization  more  interested  in 
continuing  the  linkage  and  application 
for  the  linked  data); 

(2)  Implementing  probabilistic  linkage 
methodology  to  facilitate  tracking  the 
crash  victim  from  the  scene  to  final 
disposition/recovery  using  existing 
computerized  state/area-wide 
population-based  databases: 

(3)  Validating  the  linkage  results  by 
evaluating  the  rate  of  false  positives  and 
false  negatives  among  the  linked  and 
unlinked  records; 

(4)  Analyzing  the  linked  data;  and, 

(5)  Cross-training  sufficient  staff  to 
ensure  continuation  of  the  linkage 
capability  in  spite  of  changes  in 
organizational  priorities  or  personnel 
diu-ing  or  after  the  project  period 

d.  Document  the  file  preparation, 
linkage  and  validation  processes  so  that 
the  linkage  can  be  repeated  efficiently 
during  subsequent  years  after  Federal 
funding  ends  and  provide  evidence  of 
this  documentation. 

e.  Provide  NHTSA  a  version  of  the 
linked  data  file  with  supporting 
documentation  that  conforms  to  State 
laws  and  regulations  governing  patient/ 
provider  confidentiality,  yet  satisfies 
minimum  NHTSA  data  needs. 

2.  Use  the  linked  data  to  influence 
highway  traffic  safety  and  injury  control 
decision-making  by  implementing  at 
least  one  application  of  linked  data  that 
is  expected  to  have  a  positive  impact  on 
reducing  death,  injury,  and  direct 
medical  costs. 

3.  Use  the  linked  data  to  prepare 
management  reports  using  a  format 
standardized  by  NHTSA  for  a  national 
CODES  report. 


4.  Develop  the  computer  programs 
needed  to  translate  the  linked  data  into 
information  useful  for  highway  traffic 
safety  and  injury'  control  at  the  local, 
regional,  or  state/area-wide  level. 

a.  Develop,  for  access  within  the 
State,  a  public-use  version  of  the  linked 
data,  copies  of  which  will  be  distributed 
upon  request. 

b.  Develop  the  resources  necessary  to 
produce  and  distribute  routine  reports, 
respond  to  data  requests,  and  provide 
access  to  the  linked  data  for  anah'tical. 
management,  planning,  and  other 
purposes  after  Federal  funding  ends. 

c.  Use  the  Internet  and  other 
electronic  mechanisms  to  efficiently 
distribute  and  share  information 
generated  from  the  linked  data. 

5.  Promote  collaboration  between  the 
owners  and  users  of  the  state/area-w'ide 
data  to  facilitate  data  linkage  and 
applications  for  linked  data. 

a.  Establish  a  state/area-wide  CODES 
collaborative  network. 

(1)  Convene  a  Board  of  Directors 
consisting  of  the  data  owners  and  major 
users  of  the  state/area-wide  data.  The 
CODES  Board  of  Directors  will  be 
responsible  for  managing  and 
institutionalizing  the  linked  data, 
establishing  the  data  release  policies  for 
the  linked  data,  supporting  the  activities 
of  the  grantee,  ensuring  that  data  linkage 
and  application  activities  are 
appropriately  coordinated  within  the 
state/area,  and  resolving  common  issues 
related  to  data  accessibility,  availability, 
completeness,  quality,  confidentiality, 
transfer,  ownership,  fee  for  service, 
management  etc.  The  CODES  Board  of 
Directors  shall  meet  bi-monthly. 

(2)  Convene  a  CODES  Advisory-  Group 
consisting  of  the  CODES  Board  of 
Directors  and  other  stakeholders 
interested  in  the  use  of  linked  data  to 
support  highwav  safety,  injury  control. 
EMS.  etc.  The  CODES  Advisory-  Group 
will  be  informed  of  the  results  of  the 
data  linkage,  application  of  the  data  for 
decision-making,  the  quality  of  the 
state/area-wide  data  for  linkage  and  the 
quality  of  the  linked  data  for  analysis. 
The  CODES  Advisory-  Group  shall  meet 
twice  a  year. 

b.  Promote  coordination  of  the  various 
stakeholders  through  use  of  the  Internet, 
teleconferencing,  joint  meetings,  and 
other  mechanisms  to  ensure  frequent 
conununication  among  all  parties  to 
minimize  the  expense  of  travel. 

6.  Work  collaboratively  with  NHTSA 
to  implement  the  Cooperative 
Agreement. 

a.  Attend  Initial  Briefing  Meeting. 
Each  grantee  shall  attend  a  briefing 
meeting  (date  and  time  to  be  scheduled 
within  30  davs  after  the  award)  in 
Washington.DC  with  NHTSA  staff.  The 
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purpose  of  the  meeting  will  be  to  review 
the  goals  and  objectives  of  the  project, 
discuss  implementation  of  the  linkage 
software,  review  the  tasks  to  be 
specified  in  the  action  plan  for  the  data 
linkage  and  applications  of  the  linked 
data  for  highway  safety  or  injur\'  contrt)l 
decision-making  and  discuss  the 
agendas  for  the  Board  of  Directors  and 
Advisory  Group 

b.  Submit  Detuihd  Action  Plan  and 
Schffduh.  Within  30  days  after  the 
briefing  meeting,  the  grantee  shall 
deliver  a  detailed  action  plan  and 
schedule,  covering  the  remaining 
funding  period,  for  accomplishing  the 
data  linkage  and  incorporating 
information  generated  from  linked  data 
into  the  processes  for  highway  safety  or 
injury  control  decision-making.  The 
action  plan  shall  be  subject  to  the 
tet:hnical  direction  an(i  approval  of 
NHTSA. 

c.  Attend  Tfchnunl  Workshops  All 
grantees  together  shall  attend  two 
technology  transfer  workshops  during 
f)roject  performance  at  locations 
convenient  to  the  majority  of  CXJUES 
grantees.  The  first  meeting,  to  be 
scheduled  during  the  ninth  or  tenth 
month  of  funding,  will  be  organized  to 
share  data  linkage  experiences,  disi;uss 
standardized  formats  for  management 
reports,  review  the  proposed  state- 
specific  highway  safety  applications  of 
linked  data,  and  resolve  common 
problems.  The  second  meeting  will  be 
scheduled  approximately  12  months 
after  first  technical  assistance  meeting, 
at  the  end  of  the  funding  period,  for  the 
purpose  of  shaung  resuUs  and  making 
recommendations  for  future  CCIDES 
projects. 

d.  Attend  National  Meeting.  At  the 
directiim  of  the  C'OTR,  (Grantee  shall 
attend  one  national  Meeting  to  report  on 
progress  or  results  from  their  CODES 
project. 

o.  Progress  Report.  Grantee  shall 
submit  quarterly  progress  reports. 
During  the  period  of  performance,  the 
grantee  will  provide  letter-type  written 
reports  to  the  CX)TR.  These  reports  will 
compare  what  was  proposed  in  tht; 
Action  Plan  with  actual 
accomplishments  during  the  past 
quarter;  what  commitments  havt'  been 
generated:  what  follow  up  <ind  state- 
level  support  is  expected:  what 
problems  have  been  experieni:ed  and 
what  may  be  oeeded  to  overcome  the 
problems:  and  what  is  specifically 
planned  to  be  accomplished  during  the 
next  quarter.  These  reports  will  be 
submitted  seven  days  after  the  end  of 
each  quarter. 

f  Develop  a  plan  to  institutionalize 
the  data  linkage  and  applications  for 
linked  data  after  Federal  funding  ends. 


By  the  end  of  the  15th  month  of 
funding,  each  grantee  shall  submit  a 
long-range  plan  and  schedule  to 
institutionalize  data  linkage  and  the  use 
of  linked  data  for  highway  .safety  and 
injury  control  decision-making  within 
the  .state. 

g.  Project  Report.  The  grantee  shall 
deliver  to  NHTSA.  at  the  end  of  the 
project,  a  final  report  describing  the 
results  of  the  data  linkage  process,  and 
the  applications  of  the  linked  data 
generated  during  the  project. 

NHTSA  Involvement 

NHTSA  will  be  involved  in  all 
activities  unde  'iken  as  part  of  the 
Cooperative  Agreement  program  and 
will: 

1   Provide  a  Contrat:ting  Officer's 
Technical  Representative  ((XOTR)  to 
participate  in  the  planning  and 
management  of  the  Cooperative 
Agre«;ment  and  coordinate  activities 
betw(H!n  the  grantee  and  NHTSA. 

2.  Provide,  at  no  cost  to  the  grantee, 
training  and  technical  assistance  by  a 
C'ODL'S  expert  for  up  to  two  weeks  on- 
site  and  off-site  during  the  project  to 
assist  the  grantee  in  preparing  the  files 
for  linkage,  implementing  probabilistic 
linkage  techniques,  validating  the 
linkage  results,  developing  applications 
for  the  linked  data,  and  organizing  the 
C;ODES  Board  of  Directors  and  Advisory 
Group. 

3.  Develop  a  format  in  which  the 
linked  data  and  supporting 
documentation  will  be  delivered  to 
NHTSA. 

4.  Conduct  Initial  Briefing  at  NHTSA 
Headquarters  in  Washington.  DC.  (Date 
and  time  to  be  scheduled  within  30  days 
after  the  award.)  The  purpose  of  the 
meeting  will  be  to  review  the  goals  and 
objectives  of  the  project,  disc;uss 
implementation  of  the  linkage  software, 
identify  the  tasks  to  be  specified  in  the 
action  plan  for  the  data  linkage  and 
applications  of  the  linked  data  for 
highway  safety  or  injury  control 
d(!cision-making,  and  discuss  agendas 
for  the  Board  of  Directors  and  Advisory 
Cirouj). 

.5.  Conduct  two  Technical  Assistanc;e 
meetings  for  the  purpose  of  technfilogy 
transfer.  The  first  meeting,  to  be 
scheduled  during  the  ninth  or  tenth 
month  of  funding,  will  be  organized  to 
share  data  linkage  experiences,  develop 
a  standardized  format  for  management 
reports,  review  the  proposed  state- 
specifif  highway  traffic  safety 
applications  of  linked  data,  and  resolve 
common  problems.  The  second  meeting 
will  he  scheduled  at  the  end  of  the 
funding  period  for  the  purpose  of 
sharing  results  and  making 
rei:oiiimendations  for  future  CODES 


projects.  Locaticms  for  the  Workshops 
will  be  determined  based  on  the 
location  of  the  Grantees  However,  for 
the  purpose  of  cost  estimation,  assume 
the  workshops  will  be  held  in 
Washington.  DC. 

6.  Collaboratively  work  with  the  state 
when  using  the  state's  linked  data  to 
analyze  and  report  on  specific  highway 
safety  issues. 

7.  VVhen  appropriate.  NHTSA  will 
publish  state-specific  reports  on  CODES 
applications. 

Period  of  Support 

The  project  study  effort  described  in 
this  announcement  will  be  supported 
through  the  award  of  up  to  four  (4) 
Cooperative  Agreements,  depending 
upon  the  merit  of  the  applications 
received  and  the  availability  of  funding. 
It  is  anticipated  that  individual  award 
amounts  will  range  from  S250.000- 
S300.000,  Project  efforts  involving 
linkage  of  the  state/area-wide  data  and 
applications  for  the  linked  data  must  be 
completed  within  twenty-one  months 
after  funding. 

Eligibility  Requirements 

The  grantee  must  be  a  state  agency 
involved  with  highway  traffic  safety, 
such  as  a  State  Highway  Safety  Office. 
Department  of  Transportation  or  other 
State  agency  with  demonstrated 
activities  in  the  highway  traffic  safety 
areas,  to  ensure  active  involvement  by 
highway  traffic  safety  stakeholders. 
States  that  have  previously  been  funded 
to  develop  CODES  are  not  eligible.  Only 
one  application  should  be  submitted  for 
a  state/area.  Because  this  Cooperative 
Agreement  program  requires  extensive 
collaboration  among  the  data  owners  in 
(jrder  to  achieve  the  program  objectives, 
it  is  envisioned  that  the  grantee  agency 
may  need  to  actively  involve  the  data 
owners  in  the  development  of  the 
formal  application  and  may  need  to  sub- 
c:onfract  activities  with  at  least  one  of 
them  to  implement  a  successful  CODES. 

While  the  general  eligibility 
requirements  are  broad,  applicants  are 
advised  that  this  Cooperative  Agreement 
program  is  not  designed  to  support  basic 
developmental  efforts.  Although  no 
single  organization  within  any  state/area 
has  all  of  the  required  data  capabilities, 
the  application  should  demonstrate 
strong  collaborative  agreements  with  the 
data  owners  and  access  to  at  least  the 
state/area-wide  crash,  hospital,  and 
either  EMS  or  emergency  department 
data,  (jr  both,  by  the  time  of  the  award. 
States/areas  that  collect  at  least  the  date 
of  birth  and  zip  code  of  residence  on 
their  crash  data  and  have  state/area- 
wide  health  and/or  vehicle  insurance 
claims  information  may  be  eligible,  in 
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spite  of  the  lack  of  EMS  or  emergency 
department  information,  if  the  claims 
data  include  everyone  involved  in 
motor  vehicle  crashes.  In  addition,  it  is 
important  that  the  applicant  indicate  the 
level  of  commitment,  with  state/area 
funding  and/or  shared  resources,  by  the 
data  owners  to  meet  program  objectives, 
particularly  institutionalization  of  the 
data  linkage  and  applications  for  linked 
data. 

Application  Procedure 

Each  applicant  must  submit  one 
original  and  two  (2)  copies  of  the 
application  package  to:  DOT/National 
Highway  Traffic  Safety  Administration, 
Office  of  Contracts  and  Procurement 
(NAD-30),  ATTN:  Lament  O.  Norwood/ 
Mark  Kromer,  400  7th  Street.  SW.. 
Room  5301.  Washington.  DC  20590. 
Applications  must  be  typed  on  one  side 
of  the  page  only.  An  additional  two  (2) 
copies  will  facilitate  the  review  process, 
but  are  not  required.  Applications  must 
include  a  reference  to  NHTSA 
Cooperative  Agreement  Program  No. 
DTNH22-00-H-07212.  Only  complete 
application  packages  received  on  or 
before  2  p.m.  on  July  24,  2000  will  be 
considered. 

Application  Contents 

1.  The  application  package  must  be 
submitted  with  OMB  Standard  Form 


424  (REV.  7-97,  including  424A  and 
424B),  Application  for  Federal 
Assistance,  with  the  required 
information  filled  in  and  assurances 
signed  (SF  424B).  While  the  Form  424A 
deals  with  budget  information  and 
Section  B  identifies  Budget  Categories, 
the  available  space  does  not  permit  a 
level  of  detail  which  is  sufficient  to 
provide  for  a  meaningful  evaluation  of 
the  proposed  total  costs.  A 
supplemental  sheet  shall  be  provided 
which  presents  a  detailed  breakdown  of 
the  proposed  costs  (direct  labor, 
including  labor  category,  level  of  effort, 
and  rate:  direct  materials  including 
itemized  "equipment:  travel  and 
transportation,  including  projected  trips 
and  number  of  people  traveling: 
subcontractors/subgrants,  with  similar 
detail,  if  known:  and  overhead),  as  well 
as  any  costs  the  applicant  proposes  to 
contribute  or  obtain  from  other  sources 
in  support  of  the  project.  Applicants 
shall  assume  that  awards  will  be  made 
during  September  2000  and  should 
prepare  their  applications  accordingly. 

2.  The  application  shall  include  a 
program  narrative  statement  of  not  more 
than  20  pages,  which  addresses  the 
following  as  a  minimum: 

a.  A  brief  description  of  the  state/area 
in  terms  of  its  highway  safety  and  injury- 
control  decision-making  processes  for 
planning,  performance  monitoring  and 


other  functions  aimed  at  reducing  death. 
injur\".  and  costs  of  injuries  resulting 
from  motor  vehicle  crashes.  This 
description  should  indicate  how  linked 
data  will  make  a  difference  to  the 
decision-making  processes. 

b.  A  brief  description  of  the  existing 
crash  and  medical  outcome  data  files. 
Applicants  will  link  state/area-wide 
population-based  crash  data  to  EMS 
(and/or  emergency  department  or 
insurance  claims)  and  hospital 
discharge  data  to  obtain  medical  and 
financial  outcomes  for  persons  injured 
in  motor  vehicle  crashes  for  any  two 
calendar  years  of  data  available  since 
1996.  Linkages  to  census,  other  traffic 
records  (vehicle  registration,  driver 
licensing,  roadway,  conviction/citation. 
etc.).  insurance  claims,  etc.,  are 
encouraged  to  meet  priorities  for 
highway  safety  and  injur>'  control 
decision-making.  The  following 
information  should  be  included 
describing  the  state/area-wide  data: 

(1)  The  total  crashes,  total  persons 
involved  in  crashes,  total  victims  with 
injuries  caused  by  a  motor  vehicle  crash 
as  identified  or  estimated  and  a 
descriptive  profile  of  the  total  injuries   • 
by  severity  level,  if  available,  state/area- 
wide. 

(2)  Information  about  the  current 
status  of  the  data  files  to  be  linked, 
recorded  using  the  format  below: 


Data  files 

Reporting 
threshold  (A) 

Rate  of  com- 
pliance with 
(A) 

Data  years  to  be 
linked  (19XX-19XX) 

Month  and  year  when  most 

recent  data  year  will  tjecome 

available 

Percent  of 
records  com- 
puterized 

Can  remaining 
records  be  computer- 
ized"? (Y/N) 

Crash 

EMS 

ED 

Hospital. 

Other 

(3)  The  data  elements  chosen  to 
identify  persons  and  crashes  and.  for 
each,  the  missing  data  rate. 

(4)  The  data  elements  indicating  type 
of  injury,  severity  of  injury',  total 
charges,  a  paver  source  and,  for  each, 
the  missing  data  rate. 

c.  A  brief  description  of  the  proposed 
sequence  for  linking  the  data  files. 

d.  A  brief  description  of  how  staff 
from  the  various  data  owners  will  be 
cross-trained  in  the  CODES  linkage  to 
compensate  for  potential  future  changes 
in  organizational  priorities  and 
personnel. 

e.  A  brief  description  of  the  process  to 
be  used  to  ensure  adequate 
documentation  of  the  data  files  and 
linkage  process. 

f.  A  brief  description  of  how  the 
linked  data  will  be  converted  into 
information  useful  for  the  highway 


safety  and  injury  control  decision- 
making processes  for  the  purpose  of 
reducing  death,  injury,  and  costs 
resulting  from  motor  vehicle  crashes. 

Describe: 

(1)  The  different  types  of  decision- 
making processes,  currently  being 
utilized  in  the  state/area,  that  identifv' 
highway  traffic  safety  and  injur\'  control 
objectives  and  prioritize  prevention 
programs  that  have  the  most  impact  on 
reducing  death,  injury  and  direct 
medical  costs  associated  with  motor 
vehicle  crashes;  and 

(2)  Why  linked  data  are  needed  to 
make  these  decision-making  processes 
more  effective  and  how  the  data  will  be 
incorporated. 

g.  A  brief  description  of  each  member 
of  the  CODES  Board  of  Directors  and  the 


proposed  arrangements  describing  the 
management  and  use  of  the  linked  data. 

3.  The  application  shall  include  an 
appendix.  A  large  appendix  is  strongly 
discouraged.  Additional  material  should 
be  included  only  if  it  is  necessar\'  to 
support  information  about  data  linkage, 
applications  for  linked  data  or 
institutionalization  discussed  in  the 
application.  Do  not  send  copies  of 
brochures,  documents,  etc..  developed 
as  the  result  of  a  collaborative  effort  in 
the  state/area.  The  appendix  should 
include  the  following; 

a.  Letters  of  support  from  each 
proposed  member  of  the  CODES  Board 
of  Directors.  A  letter  of  support  should 
reflect  the  signer's  level  of  commitment 
to  the  CODES  project  and  thus  should 
not  be  a  form  letter.  The  letter  of 
support  should  document: 
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(1)  Why  linked  data  are  important  to 
the  agency. 

(2)  The  priority  assigned  by  the 
agency  to  obtain  linked  data  comparecl 
to  other  responsibilities. 

(3)  The  agency's  level  of  commitment 
in  terms  of  the  number  of  staff  and  the 
dollars  or  shared  resources  which  will 
be  available  to  support  and 
institutionalize  CODES. 

(4)  The  agency's  willingness  to 
collaborate  with  other  data  owners  to 
support  shared  ownership  of  the  linked 
data. 

(5)  The  agency's  permission  to  release 
the  linked  data  (or  description  of 
policies  which  would  restrict  transfer) 
to  NHTSA  at  the  end  of  the  project. 

b.  A  brief  description  or  letters  of 
support  should  be  included  for  the  other 
stakeholders  to  be  represented  on  the 
CODES  Advisory  Group.  The  letters  of 
support  should  indic;ate  the 
stakeholder's  need  for  the  linked  data, 
and  willingness  to  facilitate  the  linkage 
of  state/area-wide  data  or  use  of  linked 
data  for  decision-making. 

c.  A  list  i)f  activities  in  chronological 
order  and  a  time  line  to  show  the 
expected  .schedule  of  accomplishments 
and  their  target  dates. 

d.  Descriptions  of  the  proposed 
project  personnel  as  follows. 

(1)  Project  Director:  Include  a  resume 
along  with  a  description  of  the  director's 
leadership  capabilities  to  make  the 
various  stakeholders  work  together. 

(2)  Key  personnel  proposed  for  the 
data  linkage  and  applications  of  linked 
data,  and  other  personnel  considered 
critical  to  the  successful 
accomplishment  of  this  project:  include 
a  brief  de.scription  of  qualifications, 
employment  status  (permanent, 
temporary)  in  the  organization,  and 
respective  organizational 
responsibilities.  The  proposed  level  of 
effort  in  performing  the  various 
activities  should  also  be  identified. 

e.  A  brief  description  of  the 
applicant's  organizational  experience  in 
performing  similar  or  related  efforts, 
and  the  priority  that  will  be  assigned  to 
this  project  compared  to  the 
organization's  other  responsibilities. 

T.  A  brief  description  of  any  potential 
delays  in  implementing  the  project 
because  of  requirements  for  legislative 
approval  before  CODES  funds  can  he 
expended. 

g.  Data  Cse  Agivaiiwnt.  A  description 
of  the  existing  State  laws  and 
regulations  governing  patient/provider 
confidentiality  in  the  data  files  being 
linked  that  would  restrict  use  of  the  data 
for  linkage  and/or  for  transfer  of  the 
CODES  linked  data  to  NHTSA  and 
conditions  under  which  the  linked  data 
file  may  be  used  by  NHTSA. 


Application  Review  Process  and 
Evaluation  Factors 

Initially,  all  application  packages  will 
be  reviewed  to  confirm  that  the 
applicant  is  an  eligible  recipient  and  to 
ensure  that  the  application  contains  all 
of  the  items  specified  in  the  Application 
Content  section  of  this  announcement. 
Each  complete  application  from  an 
eligible  recipient  will  then  be  evaluated 
by  an  Evaluation  committee.  The 
applications  will  be  evaluated  using  the 
following  criteria  which  are  listed  in 
descending  order  of  importance: 

1.  Understanding  the  intent  of  the 
program  (30%).  The  applicant's 
recognition  of  the  importance  of  CODES 
to  obtain  medical  and  financial  outcome 
data  which  are  necessar\'  for  a 
comprehensive  evaluation  of  the  impact 
of  highway  safety  and  injur\'  control 
countermeasures.  The  applicant's 
understanding  of  the  importance  of 
developing  CODES  as  a  meaningful  and 
appropriate  strategy  for  improving 
traffic  records  capabilities  and  ensuring 
the  continuation  of  CODES  after 
completion  of  this  project. 

2.  Technical  approach  for  project 
completion  (30%).  The  reasonableness 
and  feasibility  of  the  applicant's 
approach  for  successfully  achieving  the 
objectives  of  the  project  within  the 
required  time  frame.  The 
appropriateness  and  feasibility  of  the 
applicant's  proposed  plans  for  data 
linkage  and  applications  for  the  linked 
data.  Evidence  that  the  applicant  has  the 
necessar\'  authorization  and  support 
from  data  owners  to  access  medical  and 
non-medical  state/area-wide  data, 
particularly  total  charges  and 
information  about  type  and  severity  of 
injury,  which  are  not  routinely  available 
for  highway  safety  analyses  and  the 
necessary  authorization  to  data. 

3.  Project  personnel  (20%).  The 
adequacy  of  the  proposed  personnel  to 
successfully  perform  the  project  study, 
including  qualifications  and  experience 
(both  general  and  projet;t  related),  the 
various  disciplines  represented,  and  the 
relative  level  of  effort  propo.sed  for  the 
professional,  technical  and  support 
staff. 

4.  Organizational  capabilities  (20%). 
The  adequacy  of  organizational 
resources  and  experience  to  successfully 
manage  and  perform  the  project, 
particularly  to  support  the  collaborative 
network  and  respond  to  the  increasing 
demand  for  access  to  the  linked  data. 
The  proposed  coordination  with  and 
use  of  other  organizational  support  and 
resources,  including  other  sources  of 
financial  support. 

Depending  upon  the  results  of  the 
evaluation  process,  NHTSA  may  choose 


to  alter  the  number  of  awards.  In 
addition,  NHTSA  may  suggest  revisions 
to  applications  as  a  condition  of  further 
consideration  to  ensure  the  most 
efficient  and  effective  performance 
consistent  with  the  objectives  of  the 
project.  An  organizational 
representative  of  the  National 
Association  of  Governors'  Highway 
Safety  Representatives  will  be  assisting 
in  NHTSA's  technical  evaluation 
process. 

Special  Award  Selection  Factors 

After  evaluating  all  applications 
received,  in  the  event  that  insufficient 
funds  are  available  to  award  to  all 
meritorious  applicants,  NHTSA  may 
consider  the  following  special  award 
factors  in  the  award  decision: 

1.  Priority  may  be  given  to  those 
applicants  that  have  statewide  data 
available  for  linkage. 

2.  Priority  may  be  given  to  applicants 
who  have  the  highest  probability  of 
maintaining  the  collaborative  network 
of  data  owners  and  users,  of 
institutionalizing  the  linkage  of  the 
crash  and  medical  outcome  data  on  a 
routine  basis,  and  of  continuing  to 
respond  to  data  requests  after  the  project 
is  completed. 

3.  Priority  may  be  given  to  an 
applicant  on  the  basis  that  the 
application  fits  a  profile  of  providing 
NHTSA  with  a  broad  range  of 
population  densities  (rural  through 
metropolitan)  with  different  highway 
safety  needs. 

Terms  and  Conditions  of  the  Award 

1.  Prior  to  award,  each  grantee  must 
comply  with  the  certification 
requirements  of  49  CFR  part  20, 
Department  of  Transportation  New 
Restrictions  on  Lobbying,  and  49  CFR 
part  29,  Department  of  Transportation 
Government-wide  Debarment  and 
Suspension  (Non-procurement)  and 
Government-wide  Requirements  for 
Drug  Free  Workplace  (Grants).  In 
addition,  grantees  must  certify  that  data 
release  agreements  have  been  signed  by 
the  owners  of  the  data  files  being  linked 
to  transfer  the  CODES  linked  database  to 
NHTSA,  according  to  NHTSA 
specifications. 

2.  Reporting  Requirements  and 
Deliverables: 

a.  Detailed  Action  Plan  and  Schedule. 
Within  30  days  after  the  briefing 
meeting,  the  grantee  shall  deliver  a 
detailed  action  plan  and  schedule  for 
accomplishing  the  data  linkage  and 
applications  of  linked  data  for  decision- 
making, showing  any  revisions  to  the 
approach  proposed  in  the  grantee's 
application.  This  detailed  action  plan 
will  be  subject  to  the  technical  direction 


and  approval  of  NHTSA  and  will 
describe  the  following: 

(1)  The  personnel  and  hardware 
resources  required  to  perform  the  data 
linkage. 

(2)  The  process  for  obtaining  the 
different  files  required  for  linkage. 

(3)  The  process  for  accelerating  the 
data  processing  schedule,  if  necessary, 
so  that  the  state/area-wide  data  are 
available  in  a  timely  manner  for  the 
linkage. 

(4)  The  process  for  verifying  the  data 
and  performing  additional  edits  on  the 
linkage  variables. 

(5)  The  process  for  resolving  problems 
expected  during  linkage  and  their 
proposed  solutions. 

(6)  The  process  for  documenting  the 
content  of  the  various  linked  data  files, 
programs  used  for  editing,  and  the 
linkage  process  itself. 

(7)  The  milestones  for  completing  the 
various  phases  of  the  probabilistic 
linkage  and  validation  processes. 

(8)  The  milestones  for  proposed 
meeting  schedules  and  actions  by  the 
Board  of  Directors  and  Advisory  Group. 

(9)  Date(s)  for  providing  the  linked 
data  to  NHTSA. 

(10)  The  process  for  identif\'ing  the 
limitations  of  the  final  linked  database 
or  applications  of  the  linked  data,  if  any. 

( 1 1 )  The  process  for  ensuring  access 
to  the  linked  data  as  demand  for 
information  increases. 

(12)  The  process  for  choosing  those 
applications  of  linked  data  that  will 
have  the  most  impact  on  reducing 
death,  injury,  and  costs  of  injuries 
related  to  motor  vehicle  crashes. 

(13)  The  milestones  for  implementing 
the  applications. 

(14)  The  benefits  expected  from  the 
applications  of  the  linked  data. 

b.  Quarterly  Progress  Report.  During 
the  performance,  the  grantee  will 
provide  letter-type  vmtten  reports  to  the 
NHTSA  COTR.  These  reports  will 
compare  what  was  proposed  in  the  Plan 
of  Action  with  actual  accomplishments 
during  the  past  quarter;  what 
commitments  have  been  generated; 
what  follow-up  and  state-level  support 
is  expected;  what  problems  have  been 
experienced  and  what  may  be  needed  to 
overcome  the  problems;  and  what  is 
specifically  planned  to  be  accomplished 
during  the  next  quarter.  These  reports 
will  be  submitted  seven  days  after  the 
end  of  each  quarter. 

c.  Board  of  Directors  and  Advisory 
Group  Meetings.  Copies  of  the  agenda 
and  minutes  for  each  Board  of  Directors 
and  Advisory  Group  Meeting  will  be 
attached  to  the  Progress  Report 
submitted  to  NHTSA  immediately 
following  the  meeting. 

d.  Institutionalization  Plan.  The 
grantee  shall  deliver  to  NHTSA,  by  the 


end  of  the  15th  month  of  funding,  a 
long-range  plan  and  schedule  to 
institutionalize  data  linkage  and  the  use 
of  linked  data  for  highway  safety  and 
injury  control  decision-making  within 
the  state. 

e.  Project  Report.  The  grantee  shall 
deliver  to  NHTSA,  at  the  end  of  the 
project,  a  final  report  describing  the 
results  of  the  data  linkage  process,  and 
the  applications  of  the  linked  data.  The 
report  shall  include  the  following: 

(1)  A  description  of  the  state/area 
wide  linked  crash  and  injury  data; 

(2)  A  description  of  the  file 
preparation; 

(3)  A  description  of  the  linkage, 
validation  processes  and  results; 

(4)  A  description  of  the  extent  of  the 
documentation  and  how  the 
documentation  will  facilitate  linkage  in 
subsequent  years; 

(5)  A  discussion  of  the  limitations  of 
the  linked  data  and  subsequent 
applications  of  these  data; 

(6)  A  description  of  the  applications 
of  linked  data  implemented  for 
decision-making  and  results  of  the 
decision-making; 

(7)  A  description  of  how  the  data 
linkage  and  use  of  linked  data  for 
decision  making  has  been 
institutionalized  for  decision-making; 

(8)  A  description  of  the 
documentation  created  to  facilitate 
repeating  of  the  linkage  process  and  an 
estimate  of  how  much  time  is  needed  to 
repeat  the  linkage  in  subsequent  years; 

(9)  A  copy  of  the  public-use  formats 
that  were  successful  for  incorporating 
linked  data  into  the  decision-making 
processes  for  highway  safety  and  injury 
control;  and 

(10)  A  copy  of  the  management 
reports  prepared  using  the  standardized 
format  for  the  national  CODES  report. 

f.  CODES  Linked  Database.  The 
grantee  shall  deliver  to  NHTSA  after 
linkage,  at  the  date  specified  in  the 
Action  Plan,  the  CODES  linked 
databases.  NHTSA  will  use  the  data  to 
help  facilitate  the  development  of  data 
linkage  capabilities  at  the  state/area- 
wide  level  and  to  encourage  use  of  the 
linked  data  for  decision  making. 

The  deliverablec  will  include: 

(1)  The  database  in  an  electronic 
media  and  format  acceptable  to  NHTSA, 
including  all  persons,  regardless  of 
injury  severity  (none,  fatal,  non-fatal), 
involved  in  a  reported  motor  vehicle 
crash  for  any  two  calendar  years  of 
available  data  since  1996,  and  including 
medical  and  financial  outcome 
information  for  those  who  are  linked. 

(2)  A  copy  of  the  file  structure  for  the 
linked  data  file. 

(3)  Documentation  of  the  definitions 
and  file  structure  for  each  of  the  data 


elements  contained  in  the  linked  data 
files. 

(4)  An  analysis  of  the  quality  of  the 
linked  data  and  a  description  of  any 
data  bias  which  may  exist  based  on  an 
analysis  of  the  false  positive  and  false 
negative  linked  records. 

3.  During  the  effective  performance 
period  of  Cooperative  Agreements 
awarded  as  a  result  of  this 
announcement,  the  agreement  as 
applicable  to  the  grantee  shall  be  subject 
to  the  National  Highway  Traffic  Safety 
Administration's  General  Provisions  for 
Assistance  Agreements,  dated  July  1995. 

Issued:  Mav  19.  2000. 
Joseph  Kanianthra. 

Acting  Associate  Administrator  for  Research 
and  Development.  Sational  Highway  Traffic 
Safety  Administration 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

Discretionary  Incentive  Grants  To 
Support  Increased  Seat  Belt  Use  Rates 

AGENCY:  National  Highway  Traffic 
Safety  Administration.  DOT. 

ACTION:  Announcement  of  discretionary- 
grants  to  support  innovative  projects 
designed  to  increase  seat  belt  use  rates. 

summary:  The  National  Highway  Traffic 
Safety  Administration  (NHTSA)" 
announces  the  second  year  of  a 
discretionary  grant  program  under 
Section  1403  of  the  Transportation 
Equity  Act  for  the  21st  Centvuy  (TEA- 
21)  to  provide  funding  to  States  for 
innovative  projects  to  increase  seat  belt 
use  rates.  Consistent  with  last  year,  the 
goal  of  this  program  is  to  increase  seat 
belt  use  rates  across  the  nation  in  order 
to  reduce  the  deaths,  injuries,  and 
societal  costs  that  result  from  motor 
vehicle  crashes.  This  notice  solicits 
applications  fi-om  the  States,  the  District 
of  Columbia  and  Puerto  Rico,  through 
their  Governors'  Representatives  for 
Highway  Safety,  for  funds  to  be  made 
available  in  FY  2001 .  Detailed 
application  instructions  are  provided  in 
the  Application  Contents  section  of  this 
Notice.  The  Section  157  Innovative 
grants  will  be  awarded  competitively 
based  upon  the  evaluation  results  of  the 
applications  received.  Detailed 
information  on  the  evaluation  criteria  is 
provided  in  the  Application  Review 
Procedures  and  Evaluation  Criteria 
section  of  this  Notice. 
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DATES:  Applications  must  be  received 
by  the  office  designated  below  on  or 
before  July  26,  2000. 
ADDRESSES:  Applications  must  be 
submitted  to  the  National  Highway 
Traffic  Safety  Administration.  Office  of 
Contracts  and  Procurement  (NAD-30), 
ATTN:  Amy  Poling.  400  7th  Street.  SW. 
Room  5301.  Washington.  DC  20590.  All 
apphcations  submitted  must  include  a 
reference  to  NHTSA  Grant  Program  No. 
DTNH22-00-<:;-09200 
FOR  FURTHER  INFORMATION  CONTACT: 
General  administrative  questions  may 
be  directed  to  Amy  Poling.  Office  of 
Contracts  and  Procurement  by  e-mail  at 
apoling@iihtsa.dot.gov  r)r  by  phone  at 
(202)  366-9552.  Programmatic  questions 
relating  to  this  grant  program  should  be 
directed  to  Philip  Gulak.  Occupant 
Protection  Division  (NTS-12),  NHTSA. 
400  7th  Street,  SW,  Room  5118, 
Washington,  DC  20590,  by  e-mail  at 
pguIcik@nhtsa.(iot.gov,  or  by  phcme  at 
(202)  366-2708.  Interested  applicants 
are  advised  that  no  .separate  application 
package  exists  beyond  the  contents  of 
this  announcement 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Transportation  Equity  Act  for  the 
21st  Centurv-  (TEA-21),  Pub.L.  105-178, 
was  enacted  on  h»ne  9.  1998.  Section 
1403  of  TEA-21  contained  a  safety 
incentive  grant  program  for  use  of  seat 
belts.  Under  this  program,  funds  are 
allocated  each  fist:al  year  from  1999 
until  2003  to  States  that  exceed  the 
national  average  seat  belt  use  rate  or  that 
improve  their  State  seat  belt  use  rate, 
based  on  certain  required 
determinations  and  findings.  Sec;tion 
1403  provided  that,  beginning  in  fiscal 
year  2000,  any  funds  remaining 
unallocated  in  a  fiscal  year  after  the 
determinations  and  findings  related  to 
seat  belt  use  rates  havt?  been  made  are 
to  be  used  to  "make  allocations  to  States 
to  carry  out  innovative  projects  to 
promote  increased  seat  belt  u.se  rates." 
Today's  notice  solicits  applications  for 
funds  that  will  become  available  in 
fiscal  year  2001  under  this  latter 
provision. 

TEA-21  imposes  several  re<}uirements 
under  the  innovative  projects  funding 
provision.  Specifically,  in  order  to  be 
eligible  to  ret:eive  an  allocation,  a  State 
must  develop  a  plan  for  innovative 
projects  to  promote  increased  seat  belt 
use  rates  and  submit  the  plan  to  the 
Secretary  of  Transportation  (by 
delegation,  to  NHTSA).  NHTSA  was 
directed  to  establish  criteria  governing 
the  selection  of  State  plans  that  are  to 
receive  allocations  and  was  further 
dire<:ted  to  "ensure,  to  the  maximum 


extent  practicable,  demographic  and 
geographic  diversity  and  a  diversity  of 
seat  belt  use  rates  among  the  States 
selected  for  allocations."  Finally, 
subject  to  the  availability  of  funds. 
TEA-21  provides  that  the  amount  of 
each  grant  under  a  State  plan  is  to  be 
not  less  than  $100,000. 

In  the  following  sections,  the  agency 
describes  the  application  and  award 
procedures  for  receipt  of  funds  under 
this  provision,  including  requirements 
related  to  the  contents  of  a  State's  plan 
for  innovative  projects  and  the  criteria 
the  agency  will  use  to  evaluate  State 
plans  and  make  selections  for  award.  To 
assist  the  States  in  formulating  plans 
that  meet  these  criteria,  we  have 
provided  an  extensive  discussion  of 
strategies  for  increasing  seat  belt  use 
and  of  the  ways  in  which  States  might 
demonstrate  innovation.  Please  refer  to 
the  Appendix  at  the  end  of  this  Notice 
for  additional  background  information 
about  strategies  that  have  been  used  in 
the  past  to  increase  belt  use. 

Objective  of  This  Grant  Program 

The  objective  of  this  grant  program  is 
to  increase  State  seat  belt  use  rates,  for 
both  adults  and  children,  by  supporting 
the  implementation  of  innovative 
projects  that  build  upon  strategies 
known  to  be  effective  in  increasing  seat 
belt  use  rates.  Because  one  of  the  best 
ways  to  ensure  that  children  develop  a 
habit  of  buckling  up  is  for  parents  to 
properly  restrain  them  in  child  safety 
seats,  efforts  to  increase  the  use  of  child 
safety  seats,  in  addition  to  seat  belts, 
may  be  included  among  the  innovative 
efforts  in  a  States  plan.  However,  efforts 
to  increase  seat  belt  use  rates  must 
remain  the  focus  of  the  State's  plan. 

Examples  of  Effective  Innovative 
Strategies 

Recent  seat  belt  use  increases  in 
California,  North  Carolina.  Louisiana, 
Cieorgia.  Maryland,  and  the  District  of 
Columbia  (see  discussion  in  next 
section),  as  well  as  increases  following 
national  mobilizations,  have 
demonstrated  the  tremendous  potential 
of  highly  visible  enforcement  of  strong 
laws  to  increase  seat  belt  and  child  seat 
use.  Given  the  dramatic  results  of  these 
programs,  NHTSA  believes  that  highly 
visible  enforcement  is  an  important 
foundation  upon  which  any  effective 
program  should  be  based.  An  extensive 
review  of  the  efforts  in  both  the  United 
States  and  Canada  demonstrates  that, 
without  a  core  of  highly  visible 
enforcement  efforts,  high  usage  rates 
have  not  been  achieved  in  any  major 
jurisdiction. 

In  view  of  these  findings,  to  be 
c  onsidered  for  award  of  funds  under 


this  program,  the  State's  innovative 
project  plan  should  be  based  on  a  core 
component  of  highly  visible 
enforcement  of  its  seat  belt  use  law  with 
the  clear  intent  of  increasing  the  State's 
seat  belt  use  rate.  A  proposal  to  increase 
seat  belt  use  in  only  a  limited  number 
of  jurisdictions,  that  would  have  a 
questionable  impact  on  the  overall  state 
seat  belt  use  rate,  may  be  rejected  during 
the  evaluation  process.  Other 
components  of  the  plan  should  support 
the  core  enforcement  component.  If  a 
State  is  already  pursuing  a  significant 
and  visible  enforcement  effort,  the 
innovative  project  plan  should  detail 
components  that  support,  expand,  or 
complement  the  existing  enforcement 
effort.  States  submitting  an  innovative 
project  plan  with  a  core  component  (and 
supporting  components)  based  on  an 
approach  other  than  enforcement 
should  provide  a  strong  rationale  for  the 
proposed  approach,  preferably 
accompanied  by  research  evidence, 
demonstrating  the  significant  potential 
for  increasing  the  State's  seat  belt  use 
rate.  NHTSA  will  carefully  consider  this 
rationale  in  its  evaluation  of  the 
proposal. 

A  State  may  demonstrate  innovation 
in  its  enforcement  efforts  in  a  number  of 
ways.  If  a  State  is  not  currently  engaged 
in  any  form  of  highly  visible 
enforcement  of  its  occupant  protection 
laws,  implementation  of  such  a 
program,  in  and  of  itself,  would  be 
innovative  to  that  State.  Additionally, 
innovation  may  be  demonstrated  in 
gaining  essential  support,  implementing 
statewide  training  programs,  and 
planning  the  logistics  for  wide  scale 
enforcement  supported  by  public 
information  activities.  For  States  that 
already  are  engaged  in  substantial 
enforcement  efforts,  innovation  can  be 
demonstrated  by  expanding  these 
efforts.  This  might  include  finding  more 
effective  ways  to  reach  rural,  urban,  or 
diverse  groups  with  strategies  designed 
to  address  the  problem  of  low  seat  belt 
use  among  those  groups.  States  that 
have  upgraded  their  laws  recently  to 
allow  for  primary  enforcement  may 
wish  to  initiate  innovative  ways  to 
implement,  enforce,  and  publicize  their 
newly  enacted  legislation.  For  States 
with  secondary  enforcement  laws, 
where  a  motorist  must  be  stopped  for 
another  offense  before  being  cited  for 
failure  to  buckle  up.  innovation  may  be 
demonstrated  by  integrating  the 
enforcement  of  the  seat  belt  law  with 
enforcement  of  another  traffic  safety  law 
(e.g.,  an  alcohol  impaired  driving  law). 
Many  opportunities  for  innovation  exist, 
regardless  of  the  State's  current  seat  belt 


use  rate  or  its  ongoing  efforts  to  increase 

it. 
Following  are  some  examples  of 

innovative  activities  in  support  of  a  core 

component  of  enforcement: 

— Initiate,  or  expand  in  novel  ways,  the 
operation  of  existing  State  or  local 
enforcement-related  campaigns; 

— Implement  highly  visible  seat  belt  and 
child  safety  seat  enforcement  efforts 
in  major  urban  areas,  in  rural  areas,  or 
throughout  the  State; 

— Expand  participation  across  the  State 
in  semi-annual  national  seat  belt 
enforcement  mobilizations  (i.e.. 
Operation  ABC  conducted  in  May  and 
November); 

— Plan  and  support  efforts  to  train  and 
motivate  law  enforcement  officers, 
prosecutors  and  judges  to  consistently 
enforce,  prosecute  and  adjudicate 
occupant  protection  law  violations; 

— Mount  a  highly  visible  program  to 
implement  newly  enacted  legislation 
which  upgrades  the  State's  seat  belt  or 
child  passenger  safety  law; 

— Initiate  or  expand  public  information 
and  education  programs  designed  to 
complement  newly  upgraded 
legislation  and/or  enhanced 
enforcement  efforts; 

— Establish  new  partnerships  and 
coalitions  to  support  ongoing 
implementation  of  legislation  or 
enforcement  efforts  (e.g.,  health  care 
and  medical  groups,  partnerships 
with  diverse  groups,  businesses  and 
employers); 

— Initiate  or  expand  public  awareness 
campaigns  targeted  to  specific 
populations  that  have  low  seat  belt 
use  (e.g.,  part-time  users;  parents  of 
children  0-15  years  old;  minority 
populations,  including  Native 
Americans;  rtiral  communities;  males 
15-24  years  old;  occupants  of  light 
trucks  and  sport  utility  vehicles); 

— Implement  a  program  to  train  law 
enforcement  personnel  on  the 
importance  of  seat  belt  use.  the 
specifics  of  the  State's  seat  belt  use 
law,  and  the  importance  of  enforcing 
such  law  to  increase  usage  rates; 

— Initiate  or  expand  standardized  child 
passenger  safety  training  of  police 
officers  and/or  child  passenger  safety 
checks  and/or  clinics  across  broad 
geographical  areas  (e.g.,  statewide,  in 
major  metropolitan  areas,  in  rural 
areas  of  the  State); 

— Initiate,  or  expand  in  novel  ways, 
campaigns  which  use  enforcement  of 
other  traffic  laws  (e.g.,  driving  while 
intoxicated  laws)  as  a  means  for 
implementing  highly  visible 
enforcement  of  seat  belt  use  laws. 

If  a  State  wishes  to  submit  a  plan 
proposing  a  core  component  other  than 


enforcement,  it  should  demonstrate 
innovation  by  proposing  to  perform 
supporting  activities  similar  in  scope  to 
those  listed  above.  The  State  should 
demonstrate  that  the  proposed  activities 
have  the  potential  to  increase  the  State's 
seat  belt  use  rate. 

Self-Evaluations  of  Programs, 
Management  and  Resources 

Meaningful  and  timely  self- 
evaluations  of  each  State's  innovative 
programs,  management,  and  associated 
resources  are  very  important  to 
improving  programs  in  subsequent 
years.  On  an  annual  basis,  grantees  and 
NHTSA  need  to  generate  the  most 
useful  insights  and  most  valuable 
lessons  possible  from  the  157  program. 
Consequently,  program  evaluation  will 
be  a  necessary  component  of  each  award 
(see  Application  Contents,  Section 
C.2.e.). 

NHTSA  Involvement 

In  support  of  the  activities  undertaken 
by  this  grant  program,  NHTSA  will: 

1.  Provide  a  Contracting  Officer's 
Technical  Representative  (COTR)  to 
coordinate  activities  between  the 
Grantee  and  NHTSA  during  grant 
performance,  and  to  serve  as  a  liaison 
between  NHTSA  Headquarters.  NHTSA 
Regional  offices  and  the  grantee. 

2.  Provide  information  and  technical 
assistance  from  government  sources 
within  available  resources  and  as 
determined  appropriate  by  the  COTR. 

Availability  of  Funds  and  Period  of 
Support 

The  efforts  solicited  in  this 
announcement  will  be  supported 
through  the  award  of  grants  to  a  number 
of  States,  on  the  basis  of  the  evaluation 
criteria  identified  below.  The  number  of 
grants  awarded  will  depend  upon  the 
merits  of  the  applications  received,  the 
amount  of  funds  available  in  fiscal  year 
2001,  and  the  size  of  the  grants  awarded 
to  individual  States.  The  total  amount  of 
funds  to  be  made  available  is  not  known 
at  this  time,  as  it  is  dependent  upon 
appropriations  by  the  Congress  and  the 
amount  of  allocations  to  States  based  on 
State  seat  belt  use  rates  achieved  (see 
discussion  in  Backgroimd  section, 
above).  However,  the  agency  estimates 
that  as  much  as  $25-$30  million  may 
become  available  for  this  program  in 
fiscal  year  2001. 

In  accordance  with  TEA-21,  the 
minimum  amount  of  an  individual  grant 
award  to  a  State  will  be  $100,000, 
subject  to  the  availability  of  funds. 
However.  NHTSA  may  make  individual 
awards  in  amounts  significantly  greater 
than  $100,000.  subject  to  the  availability 
of  funds  and  consistent  with  the  merits 


of  a  State's  application.  In  fiscal  year 
2000,  forty-six  Innovative  grants  were 
awarded.  Those  grants  ranged  from 
$121,500  to  $1,557,608.  At  this  time, 
neither  the  exact  amount  of  funds 
available  nor  the  nimiber  and  proposed 
costs  of  meritorious  State  applications 
can  be  determined.  There  is  no 
assurance  that  the  number  of  grant 
awards  in  FY  2001  will  be  the  same  or 
similar  to  the  number  of  awards  in  FY 
2000,  nor  is  there  any  assurance  that 
those  States  that  received  awards  in  FY 
2000  will  receive  awards  in  FY  2001.  In 
addition,  NHTSA  may  choose  to  fund 
an  entire  plan,  or  portions  of  a  plan  or 
it  may  choose  to  reject  a  plan,  after 
review  based  on  the  evaluation  criteria. 
There  is  no  cost-sharing  requirement 
under  this  program.  The  period  of 
support  for  a  grant  under  this  program 
will  be  a  total  of  15  months,  with  12 
months  of  plan  implementation,  and 
three  months  for  evaluation  and 
preparation  of  the  annual  report. 

NHTSA  estimates  that  the  award  of 
Section  157  Innovative  Grants  for  fiscal 
year  2001  will  occur  during  Janucuy 
2001. 

Allowable  Uses  of  Federal  Funds 

Allowable  uses  of  Federal  funds  shall 
be  governed  by  the  relevant  allowable 
cost  section  and  cost  principles 
referenced  in  49  CFR  part  18 — 
Department  of  Transportation  Uniform 
Administrative  Requirements  for  Grants 
and  Cooperative  Agreements  to  State 
and  Local  Governments.  Funds 
provided  to  a  State  under  this  grant 
program  shall  be  used  to  carry  out  the 
activities  described  in  the  States  plan 
for  which  the  grant  is  awarded. 

Eligibility  Requirements 

Only  the  50  States,  the  District  of 
Colimibia.  and  Puerto  Rico,  through 
their  Governors'  Representatives  for 
Highway  Safety,  will  be  considered 
eligible  to  receive  funding  under  this 
grant  program. 

Application  Procedures 

Each  applicant  must  submit  one 
original  and  two  copies  of  the 
application  package  to:  NHTSA,  Office 
of  Contracts  and  Procurement  (NAD- 
30),  ATTN:  Amy  Poling,  400  7th  Street, 
SW,  Room  530l',  Washington,  DC  20590. 
An  additional  three  copies  will  facilitate 
the  review  process,  but  are  not  required. 

Applications  must  be  typed  on  one 
side  of  the  page  only.  Applications  must 
include  a  reference  to  NHTSA  Grant 
Program  No.  DTNH22-OO-G-O9200. 
Only  complete  application  packages 
submitted  by  a  State's  Governor's 
Representative  for  Highway  Safety  on  or 
before  July  26,  2000  will  be  considered. 
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Application  Contents 

This  year,  the  required  contents  of 
each  State's  application  will  be  based 
upon  the  State's  application  and  award 
results  for  FY  2000  under  this  grant 
program. 

A.  If  a  State  received  an  award  based 
on  a  one-year  proposal  and  would  like 
to  continue  the  same  or  similar  work,  it 
may  submit  an  updated  or  modiHed 
version  of  that  proposal.  The  State  is 
encouraged  to  modify  or  strengthen  its 
proposal  as  appropriate  to  increase  its 
effectiveness  in  raising  its  seat  belt  use 
rate.  An  evaluation  component  must  be 
included.  A  Continuation  Application 
using  the  SF  424  must  be  submitted 
which  confimis  that  the  same  effort  will 
be  continued,  or  indicates  what  changes 
are  proposed,  along  with  the  itemized 
budget  for  the  proposed  effort. 

B.  If  a  State  received  an  award  based 
on  a  proposal  that  requested  funding  for 
several  years,  and  the  State  wishes  to 
continue  the  same  effort,  the  State  need 
only  re-submit  the  part  of  its  proposal 
(or  a  modified  version  of  such),  that 
relates  to  FY  2001   The  State  is 
encouraged  to  modify  or  strengthen  its 
proposal  to  increase  its  effectiveness  in 
raising  its  seat  belt  use  rate.  An 
evaluation  component  must  be 
included  If  there  are  anv  changes, 
additions,  or  deletions  to  the  original 
scope  of  work  identified  and  budgeted 
for  the  second  year,  a  Continuation 
,'\p[)li(.dti()ii  using  the  SF  424  must  be 
submitted  which  provides  a  narrative 
e.xplanation  of  the  proposed  differences, 
along  with  an  itemized  budget  for  the 
proposed  effort. 

C  If  a  State  is  applying  for  the  first 
lituf.  or  if  a  State  applied  and  did  not 
receive  an  aw.ird  in  FY  2000.  or  if  th«) 
State  is  proposing  a  completely  new 
effort,  the  St.ite  must  inc  hide  in  its 
ajjpiication  all  of  the  ((intents  listed 
below: 

1.  The  application  p,i(.kage  must  be 
submitted  with  OMB  Standard  Form 
424.  (Kev    7-M7  or  4-HH.  including  424A 
and  424H).  Application  for  F-'ivleral 
Assistant,  with  the  rtvpiired 
information  providetl  .iiid  the  certified 
assuriiiK.es  iiu  hided   While  tht^  F-'orm 
424-A  (Ic.ils  with  budm!t  information, 
.ind  section  U  identifies  Budgt;t 
(iatt!gories,  the  available  space  does  not 
permit  a  level  of  dtUail  whi(  h  is 
sufficient  to  provide  for  .i  mtMiiingful 
tnaluation  of  the  propos«>d  costs   A 
suppli'inental  sheet  should  he  provided 
which  j)resents  a  d<?taile(l  breakdown  of 
the  proposed  total  projec;!  effort, 
including  evaluation  and  reportini;, 
(direct  labor,  including  l,il)or  (  ategorv. 
level  of  effort,  and  rate:  direc  t  materials, 
including  ittuni/.cd  ('(luipmiuit;  travel 


and  transportation,  including  projected 
trips  and  number  of  people  traveling; 
subcontracts/subgrants.  with  similar 
detail,  if  known;  and  overhead),  and 
costs  the  applicant  proposes  to 
contribute  or  obtain  from  other  sources 
in  support  of  the  projects  in  the 
innovative  project  plan. 

2.  All  applications  shall  include  a 
State  plan  detailing  innovative  projects 
to  increase  seat  belt  use  rates.  The  State 
plan  must  provide  the  following 
information: 

a.  An  Introduction  section  with  a  brief 
general  description  of  the  State's 
population  density,  any  unique 
population  characteristics,  a  short 
summary  of  the  status  of  the  seat  belt 
use  law  in  the  State,  and  the  pattern  of 
estimated  seat  belt  use  rates  for  the 
State. 

b.  A  Discussion  section  that  presents 
the  principal  goals  and  objectives  of  the 
proposed  plan  and  articulates  the 
potential  to  increase  State  .seat  belt  use 
rates,  with  supporting  rationale.  This 
section  should  also  identify  any 
proposed  partnerships,  coalitions,  or 
leveraging  of  resourc:es  that  will  be 
employed  as  a  means  to  implement  a 
comprehensive  and  significant 
enforcement  effort,  as  well  as  public 
information  or  educational  activities 
.•\ny  known  barriers  to  implementation 
of  the  State's  plan  should  be  identified, 
with  a  discussion  of  bow  such  barriers 
will  he  overcome  Relevant  data  based 
on  studies  of  the  program  should  be 
included  or  footnoted.  Supporting 
d(K:umentation  from  concerned  interests 
other  than  the  ipplicant  may  be 
included 

Hocumentation  of  existing  public 
and/or  political  support  may  be 
in(  luded  (ei;  endorsement  of  the 
(iovmnor.  State  Police  or  Patrol,  State 
Association  of  (ihiefs  of  Police,  State 
Medical  Society,  etc). 

c  A  Project  Description  section,  with 
a  detailed  description  of  the  innovative 
projects  to  be  undertaken  by  the  State 
under  the  plan,  including,  for  each 
activity: 

(1)  the  kev  strategies  to  be  employed 
Id  achieve  3  significant  seat  belt  use  rate 
UK  rease  [f  f{ .  enforcement,  public 
information  .ind  education,  training, 
incentive/reward  efforts), 

(2)  the  innovative  features  (e^.  new 
participants  tvxpanded  efforts,  unique 
resources,  design  or  technological 
innovations.  redut:tions  in  cost  or  time, 
integration  with  existing  State  efforts, 
extraordinary  community  involvement): 
and 

(:<)  a  work  plan  listing  milestones  in 
chronological  order  to  show  the 
s(  hedule  of  expected  accomplishments 
and  their  targtit  dates.  For  example,  in 


a  work  plan  based  on  an  enforcement 
component,  the  State  should  provide 
the  following  information: 

A  description  of  the  proposed 
enforcement  waves  (if  a  sTEP-type 
enforcement  activity  is  included  in  the 
State's  proposal),  detailing 

•  The  approximate  dates  when  each 
wave  will  occur 

•  How  long  each  wave  will  last  (i.e., 
duration  of  actual  intensified 
enforcement) 

•  The  number  of  law  enforcement 
agencies  that  are  expected  to  participate 
in  each  wave 

•  The  approximate  cumulative 
percentage  of  the  State's  population 
served  by  the  participating  local  law 
enforcement  agencies,  and  what  affect 
this  population  could  have  on  the 
State's  seat  belt  use  rate 

•  The  kinds  of  law  enforcement 
activities  and  strategies  that  will  take 
place  in  each  wave  (e.g.,  checkpoints, 
saturation  patrols,  foot  patrols  at 
selected  intersections,  etc.) 

•  The  number  of  officers  that  will 
participate 

•  The  number  of  hours,  on  average, 
each  officer  will  participate  during  each 
wave 

•  The  number  of  law    nforcement 
contacts,  on  average,  each  officer  is 
expected  to  make  per  hour  during  each 
wave 

•  The  percentage  of  these  contacts,  on 
average,  that  are  expected  to  result  in  a 
citation  for  a  seat  belt  or  child  passenger 
safety  violation. 

A  State  that  proposes  a  component 
other  than  enforcement  should  provide 
a  similarly  comprehensive  work  plan 
containing  all  relevant  milestones. 

d  A  Personnel  section,  which 
identifies  the  proposed  program 
manager,  key  personnel  and  other 
proposed  personnel  considered  critical 
to  the  successful  accomplishment  of  the 
activities  under  the  State's  plan.  A  brief 
de.scription  of  their  qualifications  and 
respective  responsibilities  shall  be 
included.  The  proposed  level  of  their 
effort  and  contributions  to  the  various 
activities  in  the  plan  shall  also  be 
i(ientified.  Each  organization, 
corporation,  or  consultant  who  will 
work  on  the  innovative  project  plan 
shall  be  identified,  along  with  a  short 
de.scription  of  the  nature  of  the  effort  or 
contribution  and  relevant  experience. 

e.  An  Evaluation  section,  with  a 
description  of  how  the  State  will 
evaluate  and  measure  the  outcomes  of 
the  activities  in  its  innovative  project 
plan.  It  is  critically  important  that  the 
innovative  programs  funded  as  a  result 
of  this  announcement  be  carefully 
evaluated  so  that  others  may  learn  the 
relative  strengths  and  weaknesses  of  the 


strategies  and  approaches  undertaken 
and  what  effects  they  have  on  seat  belt 
use  rates.  The  evaluation  section  should 
describe  the  methods  for  assessing 
actual  results  achieved  under  the  plan. 
Outcomes  can  be  documented  in  a 
number  of  ways.  Increases  in  observed 
seat  belt  use  and  reductions  in  motor 
vehicle  crash  fatalities  and  injuries 
provide  the  ultimate  measure  of  success. 
However,  intermediate  measures  also 
may  be  used  to  measure  progress.  For  a 
program  based  on  an  enforcement 
component,  these  measures  may 
include:  (i)  Increases  in  the  number  of 
law  enforcement  personnel  trained  to 
enforce  occupant  protection  laws;  (ii) 
increased  statewide  participation  in 
semi-annual  enforcement  mobilizations 
(Operation  ABC);  (iii)  increased  public 
perception  of  ongoing  enforcement  and 
public  education  activities;  (iv) 
increased  numbers  of  public  and  private 
sector  partners  involved  in 
implementing  the  Statewide  programs 
that  support  enforcement  efforts;  (v)  the 
number  of  incentive  programs, 
including  those  that  complement 
enforcement  efforts;  or  (vi)  extent  to 
which  occupant  protection  enforcement 
activities  are  integrated  with  other  State 
enforcement  activities.  Data  sources 
should  be  identified,  and  collection  and 
analysis  approaches  should  be 
described.  In  particular,  the  State's 
proposal  should  describe  how  the  State 
intends  to  assess  the  effectiveness  of  ils 
project  with  respect  to: 

•  Seat  belt  use  rates 

•  Level  of  actual  ticketing,  other 
enforcement  activities  and  activity  to 
generate  support  for  enforcement 

•  Public  awareness  of  ticketing  and 
other  enforcement  efforts 

•  Public  support  for  seat  belt  and 
child  passenger  safety  enforcement. 

•  Encouraging  specific  enforcement- 
related  media  efforts 

For  a  program  based  on  a  component 
other  than  enforcement,  the  State 
should  provide  a  similar  level  of  detail 
in  measuring  progress  and  assessing 
outcomes. 

f.  An  Options  section,  in  which  the 
state  may  choose  to  propose  either 
optional  tasks  or  activities  in  addition  to 
the  core  set  of  tasks  or  activities,  or 
optional  levels  of  effort.  For  either  type 
of  option,  the  State  must  include  a 
separate  budget  which  clearly  delineates 
the  costs  associated  with  each  optional 
task  or  level  of  effort.  For  example,  a 
State  may  propose  a  project  plan  that 
includes  five  week-long  enforcement 
waves  with  the  annual  project  budget, 
as  well  as  an  optional  level  of  effort  for 
an  additional  sixth  enforcement  wave 
and  its  associated  costs.  Doing  this  will 
allow  maximum  flexibility  in  the 


amount  of  funding  awarded  to  a  State 
based  on  funds  available. 

Application  Review  Procedures  and 
Evaluation  Criteria 

Initially,  all  applications  will  be 
reviewed  to  confirm  that  the  applicant 
is  an  eligible  recipient  and  to  ensure 
that  the  application  contains  all  of  the 
information  required  by  the  Application 
Contents  section  of  the  notice.  Each 
complete  apphcation  from  an  eligible 
recipient  then  will  be  evaluated  by  an 
Evaluation  Committee.  Incomplete 
applications  will  be  rejected  without 
further  review.  This  evaluation  includes 
a  process  of  reviewing  all  grant 
applications;  submitting  technical, 
program  and  budget  questions  about  the 
proposals  to  applicants,  where 
necessary;  reviewing  answers  to  these 
questions;  and  engaging  in  negotiations 
where  appropriate.  This  process  is 
expected  to  extend  over  the  course  of 
several  months,  and  applicants  may 
expect  correspondence  of  this  nature 
throughout  this  time  period.  Using  this 
process,  the  applications  will  be 
evaluated  in  accordance  with  the 
following  criteria: 

1.  Evaluation  Criterion  1  (80%  of  total 
score):  The  goal(s)  the  State  proposes  to 
achieve,  as  described  in  its  innovative 
project  plan.  The  overall  soundness  and 
feasibility  of  the  plan  for  achieving  the 
goal(s),  and  the  potential  effectiveness 
of  the  proposed  activities  in  the  plan  for 
increasing  the  State's  seat  belt  use  rate. 
The  extent  to  which  the  plan  details  a 
significant  and  comprehensive 
enforcement  effort  or,  where  another 
approach  is  selected,  provides  evidence 
supporting  the  effectiveness  of  the 
proposed  approach.  Regardless  of 
method,  the  goal  must  be  to  increase  the 
State's  seat  belt  use  rate.  Under  this  first 
criterion,  all  applications  will  be 
evaluated  using  the  following  sub- 
factors: 

(a)  Is  the  State's  plan  soimd  and 
feasible  to  effectively  achieve  the  stated 
goal(s)  for  increasing  the  State's  seat  belt 
use  rate? 

(b)  Does  the  plan  detail  a  significant 
and  comprehensive  enforcement  effort 
or,  if  another  approach  is  proposed,  is 
there  evidence  supporting  the 
effectiveness  of  the  approach? 

(c)  Are  the  data  collection 
methodologies  and  analytical 
approaches  adequately  described  in  the 
evaluation  plan  and  will  the  plan 
effectively  measure  the  outcomes  of  the 
proposed  activities? 

2.  Evaluation  Criterion  2  (20%  of  total 
score):  The  organizational  resources  the 
State  wdll  draw  upon,  and  how  the  State 
will  provide  the  program  management 
capability  and  personnel  expertise  to 


successfully  perform  the  activities  in  its 
innovative  project  plan.  The  adequacy 
of  the  proposed  personnel  (including 
subcontractor  and  subgrantee  personnel) 
to  successfully  perform  the  proposed 
activities,  including  qualifications  and 
experience,  the  various  disciplines 
represented  and  the  relative  level  of 
effort  proposed  for  the  professional, 
technical,  and  support  staff,  will  be 
considered. 

Each  application  will  be  reviewed  and 
rated  in  accordance  with  the  evaluation 
criteria  outlined  above.  If  an  application 
receives  a  low  rating,  NHTSA  may 
eliminate  it  from  further  consideration 
for  award  without  discussions  with  an 
offeror.  For  applications  that  are  not 
eliminated  during  this  initial  review, 
NHTSA  may  suggest  revisions  as  a 
condition  of  further  consideration, 
during  the  negotiation  process  described 
above,  to  ensure  the  most  efficient  and 
effective  performance  consistent  v.'ith 
the  objectives  of  achieving  increased 
State  seat  belt  use  rates.  It  is  anticipated 
that  awards  will  be  made  in  Jcinuary 
2001. 

Special  Award  Selection  Factors 

After  evaluating  all  applications 
received,  in  the  event  that  insufficient 
funds  are  available  to  award  all 
requested  amounts  to  all  meritorious 
applicants,  NHTSA  may  consider  the 
following  special  award  factors  in  the 
award  decision: 

1.  Every  effort  will  be  made  to  provide 
grants  to  a  diverse  group  of  States 
representing  a  broad  range  of 
geographic,  demographic,  and  use  rate 
characteristics.  Thus,  preference  may  be 
given  to  an  applicant  that  fits  the  need 
for  such  diversity. 

2.  Preference  may  be  given  to  an 
applicant  on  the  basis  that  its 
application  is  effectively  integrated  and 
coordinated  with  other  ongoing  efforts 
in  the  State,  resulting  in  additional 
opportunity  for  immediately  increasing 
seat  belt  use  rates.  This  could  include 
proposed  cost-sharing  strategies,  and/or 
the  use  of  other  federal.  State,  local  and 
private  funding  sources  to  complement 
those  available  under  this 
announcement. 

Terms  and  Conditions  of  the  Award 

1.  Prior  to  award,  each  grantee  must 
comply  with  the  certification 
requfrements  of  49  CFR  part  20, 
Department  of  Transportation  New 
Restrictions  on  Lobbying,  and  49  CFR 
part  29,  Department  of  Transportation 
Government-wide  Debarment  and 
Suspension  (Non-procurement)  and 
Government-wide  Requirements  for 
Drug  Free  Workplace  (Grants). 
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2   Rf'[)iirtuiL;  Ki'(niirt'Miciits  .iikI 
nelivcrahlcs 

a   Quartcrlv  l'nit;rf--s  K<'[)(irts  slioiild 
imludf  ,1  suiiim.irv  nf  tlic  pn-vmus 
(juartfT's  t!nforc:om«Mit  .iiui  nthfr 
activities  and  a(  ( iim[)lisliiiii'nts. 
si^niti<  aiit  pnihlt-ms  imk  nuiitcrt'd  nr 
antu  i|)atf(l.  a  l)ri('f  iti'ini/atiDii  nt 
f\p(Miditiirt!s  madi!  durnij.;  \\v  (luartcr. 
and  proposj'd  activities  for  tin' 
iipcimiiiig  ((ii.trtfr   .Viiv  dec  ismns  rind 
<i(  tioiis  n'tiuircd  in  the  up(  niiuii^; 
(luartiT  shiiidd  hi'  iiu  liidi'd  in  the 
report 

h  Draft  I'lnal  Ki-porl    I'lie  i^rantcc 
shall  prepare  a  Draft  i  inal  Report  th.it 
nu  ludes  a  complete  desi.ri()tion  of  the 
innov  ative  projects  <:iin(iucted. 
nil  liidinn  [)artners,  overall  program 
iiiiplementation.  evaki.it ion 
inethodologv  and  findings  from  the 
program  ev.duation   In  terms  of 
inform.ition  tr.insfer,  it  is  import. iiit  to 
know  wh.it  worked  ,iiid  wh.it  did  not 
work,  under  wfi.it  c  ircumst.nu  es.  .ind 
what  can  he  done  to  .ivoid  pottnifial 
profilems  ill  future  pro|e(  ts   The  gr.intee 
sh.ili  siihmit  the  Draft  Fiii.il  Report  to 
the  COTR  fit)  davs  prior  to  tht!  end  of  the 
performani  e  period  The  COTR  will 
review  the  draft  report  and  provide 
conunents  to  the  grantee  within  )()  d.ivs 
of  receipt  of  the  doc  ument. 

c.  Final  Report:  The  granten  shall 
revise  the  Draft  Final  Report  to  reflect 
tfieClOTR's  comments   The  revised  fin.ii 
report  shall  he  delivered  to  the  COTR  15 
days  hefore  the  end  of  the  performance 
period.  The  grantee  shall  supplv  the 
COTR  : 

— A  camera  ready  version  of  the 
document  as  printed 

— A  copy,  on  appropri.ite  media 
(diskette,  .Syipiest  disk,  etc    I.  of  the 
document  in  the  origin. il  progr.im 
format  that  was  used  for  the  printing 
process. 

Note:  .SiPitii'  Am  iiincnis  rM(|iiiri'  several 
liiftert'iit  origin. il  pingr.nn  l.ui>;uaxHs  (e.g.. 
FaKt-MakHr  w.is  thu  pro^r.iin  tnriimt  for  tht* 
gt'iieral  lavnut  .iiiii  cicsigii  and  I'liwei  point 
was  used  for  I  harts  and  yet  .mother  w.is  iisi-d 
for  photograptis.  .-li.  I   Ka(  h  of  tticM- 
(.ornpont'Mt  p.irts  stionld  Iw  .iv.iil.ihli-  on  disk 
properlv  latielcd  with  tlie  provjr.mi  format 
and  the  nif  n.iiii"s   For  I'x.implc  I'owi-r  point 
files  should  t)i!  I  If.irlv  nientificd  tiy  botfi  ,i 
di'si  riptivf  ii.iiiu'  .iiid  fill"  nainu  (e.g..  1M!»4 
Kat.ditifs-  -(  (i.irt  1  ppti 

— A  complete  version  of  the 
assemhied  document  in  portahle 
document  format  (PDF)  for  placement  of 
the  repfirt  on  the  world  wide  weh 
(VVVVVV).  This  will  be  a  file  usually 
created  with  the  Adobe  Exchanj^e 
program  of  the  complete  a.s.sembled 
document  in  the  PDF  format  that  will 
actuallv  be  plac:ed  on  the  WWW  The 
document  would  be  completely 


.tssemhled  with  .ill  colors,  (harts,  side 
b.irs.  [)hotogra[ihs,  and  graphics  This 
(  an  he  delnered  to  NUTS.A  on  a 
st.uidard  1.44  diskette  (for  small 
documents)  or  on  am  appropri.ite 
archi\'.il  medi.i  (for  large  doc  uments) 
su(  h  as  a  CD  ROM.  TR-l  Mini  cartridge. 
.Svcjuest  disk,  etc 

— F"our  additional  hard  copies  of  the 
final  do(  iimeiit 

i   During  the  effects e  performance 
[leriod  of  gr.iiits  .iw.irded  as  .i  result  of 
this  annouiK  ement.  the  grant  shall  be 
sidiiei  t  to  the  N.itional  Highwav  Traffic 
.Safetv  .Xdmmistration's  (lener.il 
Provisions  for  .Assist.ince  Agreements, 
datfui  Iiilv  199.5. 

Issued  on   Mav  I').  J(J0(1 

Rose  A.  MtMurrav. 

\ss()(  ititr  Aiimini^tnitar  lor  Trtilfi<  S<ifrt\ 
/'royrij/fis 

.Appendix:  Strategies  That  Have  Proven 
KtTH<;tivH  in  Increasing  Seat  Belt  I'se 

s.'.il  tii'ils.  ivhrn  propcrh  used.  ,ire  A't 
p'Ti  unt  effurtive  in  preventing  deaths  in 
(lolentiallv  fatal  irashes  <ind  'lO  percent 
'■dec  live  in  pn'Venling  serious  injuries.  No 
•  4lier  sdfftv  de\  K  c  has  ,1s  null  11  pot  Hut  id  I  for 
ininiHilMteh  [iri-venting  de.iths  .mil  in|nru's 
ill  motor  vcliu  le  i  rashes.  The  t  iirrent  level  ol 
seat  helt  use  m  ross  the  nation  prevents  more 
than  ').')()()  d.Mths  .ind  well  oM'r  JIJO.UDO 
iniuries  diinuallv    Idirough  UtMr,  more  than 
100. 000  deatlxs  and  an  estimated  2.5.millinn 
siTions  injuries  h.i\e  hcfn  prevented  bv  se.it 
h.'lt  us.' 

Hut,  s>Mt  belt  use  r.ites  .ind  thi-  resulting 
s.ivings  I  ould  lie  \uui  h  gre.iit-r   .-Ks  (it  IMM'J. 
the  aver.ige  use  rati-  diiiong  .States  in  the  ['  S 
was  still  well  below  ttle  go.il  of  H.')  pi-ri  ent 
annouiii  ed  b\  the  President  for  the  vear  2000 
and  at  least  a  do/en  .States  have  use  rates 
below  fit)  percent  On  the  other  hand,  u.se 
rates  of  85-9.5  percent  are  a  reality  in  most 
developed  nations  with  seat  belt  use  Idws. 
imi  ,it  le.ist  SIX  C  ,S   .States  and  the  Distrii  I 
'  it  Columbi.i  .ii.hieved  use  rates  gre.iler  than 
HO  fieri  ent  m  Pt'l'l   .X  national  use  rate  of  ')U 
pen  triit  (the  Presnients  go.il  for  2005).  among 
front  se.it  i>i  I  up. lilts  id  all  passenger  vehicles. 
would  result  in  tfie  prevention  of  an 
additional  5.500  deaths  and  ItO. 000  serious 
injuries  annuallv    This  would  translate  into 
.1  S'l  billion  redu(  tion  m  soi  letal  (  osts. 
ini  biding  S  It^j  million  tor  Meiiii  are  and 
Medi.ai.l 

Effective  tnforrement  Based  Stratejfies 

The  history  of  efforts  to  increase  seat  f)elt 
use  in  the  t'  ,S  an.J  in  (^inada  suggests  that 
highly  visible  enforcement  of  a  strong  seat 
belt  law  must  be  at  the  core  uf  any  effec  tive 
program   No  State  has  ever  achieved  a  high 
seat  belt  use  rate  without  sue  h  a  component 
Most  Stales  that  have  achieved  rates  greater 
than  71)  peri  ent  have  also  had  laws  that  allow 
for  (irimary  Ist.indard)  enforcement 
proi  edures 

Canada  (  urrentK  has  a  national  seat  f)elt 
use  rate  well  afxive  40  pen  ent   Nearly  every 
provini  e  hrst  .ittempted  to  inc  rease  seat  f>ejt 
use  through  voluntary  approaches  involving 
public  information  and  education  These 


cftorts  vsere  effei  tivi'  ill  hi  hiev  ing  onl\  ver\ 
modest  usage  rates  (no  higher  than  ,fO 
pen  ent!   Kveii  the  enactment  ot  primary 
enfori  ement  seat  bell  laws,  without  intense 
and  highU  visible  enfori  eiiient.  generally 
w.is  not  suffii  lent  to  achieve  usage  r.ites 
greatiT  than  f)(Mi5  pen  ent   By  1985.  it 
be<  ame  i  lear  to  Canadian  and  provini  lul 
officials  that  additional  efforts  wdiilij  lie 
needed  to  a(  hieyi   levels  (d  HO  pen  ent  or 
gn'.iter    These  effort>.  mounted  from  1985 
through  l')M5.  I  enteo'd  around  highly 
publii  i/ed  "waves"  of  enton  ement.  a 
tec  hiiKiue  that  had  already  been  shov\ii  to 
IIU  re.ise  seat  belt  use  in  Flmir.c  New  'I'ork  in 
l'IH5    When  these  [iroi  edures  were 
implemented  m  the  ( ^.inadian  |iro\inces,  seat 
bell  use  generally  ini  reased  from  .ibout  hO 
peri  riit  to  well  liver  HO  (len  ent,  within  .i 
perhiii  111    t-"i  ve.irs 

I  be  I    S   e\jierieiii  e  has  been  similar   Prior 
li>  rtHO,  many  attempts  were  made  to 
iiK  re.ise  seat  helt  use  through  voluntarv, 
persuasive,  or  educ.ilional  methods.  Most  (d 
these  efforts  were  initiated  at  loc  al.  county, 
or  state  levels  Nationally,  seat  belt  use 
remained  very  low.  reaching  only  .iboiil  II 
|>er(cnt   From  19H0-1')H4.  efforts  to  mc  rease 
seal  belt  use  emph.isi/'ed  iietwnrking  witfi 
v.inous  public  and  pnv.ite  groufis  to 
implement  public  edui  .ition  [irograms. 
ini  entives.  and  seat  f)elt  use  policies.  While 
there  were  some  small  gams  doc  umeiited  in 
individual  organizations,  these  efforts  did  not 
result  in  any  signifii  ant  ini  reases  in  seal  fjtdl 
use  in  an\  large  i  it\  or  in  ,iny  Stale   By  the 
end  of  19H4.  the  nation, d  usa,ge  r.ite,  .is 
measured  by  a  19-(  it\  observation, il  survey, 
w.is  only  about  15  percent. 

In  1MH4.  New  York  enac  led  thi!  first 
mandatory  seat  belt  use  law  and.  from  1985 
to  1490,  at  least  17  other  States  enac  ted  sue  h 
laws   Most  of  these  laws  were  sec  cjiidary 
eidorc  ement  laws  that  requirecf  an  officer  to 
otiserve  another  traffic   violation  liefore 
stopping  and  i  itmg  a  driver  for  failure  to 
wear  a  seat  belt   During  this  period  ot  time, 
the  m-c  ity  index  of  seat  belt  use  increased 
from  about  15  perc:enl  to  nearly  50  percent. 
However,  as  was  the  case  in  Canada,  the 
enactment  of  laws,  by  itself,  was  not 
sufhi  lent  to  achieve  high  usage  rates 

rhe  Canadian  successes  using  periodic:, 
highly  visible  "waves"  of  enforcement,  as 
well  as  scores  of  sue  h  efforts  implemented  in 
local  jurisdictions  in  the  I'.S  ,  prompted 
NHTSA  to  implement  Operation  Buc  kle 
Down  (also  c  ailed  the  "70  bv  '92"  Program) 
in  1991    This  two-year  program  foe  used  on 
Spec  lal  Traffic  Enforcement  Programs 
(STEPsI  to  inc  rease  seat  belt  use   It  was 
followed  by  a  national  usage  rate  inc  rease 
from  about  5:i  perc:ent  in  1990  to  62  percent 
bv  the  end  of  1992  (as  measured  by  a 
weighted  aggregate  of  State  surveys]   Neither 
the  level  of  enforcement  nor  its  public 
visibility  was  uniform  in  every  State  Had 
these  "waves"  of  enforcement  been 
implemented  in  a  more  uniform  fashion  in 
every  State,  the  impact  likely  would  have 
fjeen  much  greater 

In  order  to  demonstrate  the  potential  of 
periodic,  highly  visible  enforcement  in  a 
more  controlleci  environment,  the  State  of 
North  Carolina  implemented  its  Clickdt  or 
Ticket  program  in  199,3   In  this  program. 


w.nes  ot  1  oordinated  aiuf  highly  public:ized 
enton  ement  id'forts  (i.e..  c  hei  kpoints)  yvc^re 
implemenled  in  incrv  i  oiinlv,  ,'\s  a  result, 
seat  belt  use  im  reased  st.itewide,  from  ()5 
pen  ent  to  over  HO  |)en  ent.  in  just  a  lew 
months.  This  pnigr.im  provided  the  c  lea  rest 
]iossible  e\  idem  e  to  clemonstrate  the 
potenti.il  of  highly  \  isible  eniorc  ement  to 
111!  rease  seat  belt  use  in  .1  large  iurisdic  tion 
(i  e,  an  entire  State). 

On  the  west  i.o.ist.  the  Slate  of  California 
had  e\|ieiided  nine  h  effort  over  the  \nars  to 
eidon  e  its  sec  cmdary  enforcement  law.  These 
ellorts  were  sue  c  essful  in  increasing  the 
statewide  usage  rate  to  about  70  percent, 
wliere  it  platc;aued.  In  19M;1.  California 
bee  ame  the  first  .State  to  upgrade  its  seat  belt 
law  from  set:ondar\  to  primary  enforcement. 
As  a  result,  the  rate  of  seal  belt  usage 
inc  reased  by  13  pen  entage  jjoints  (from  70 
[lerc  ent  to  8.1  percent)  in  the  first  year  after 
the  law  was  upgraded. 

The  (California  sue  c  ess  was  a  major  factor 
in  rekindling  interest  among  safety  offic:ials 
m  upgrading  their  secondary  enforc:ement 
laws  as  a  way  to  increase  seat  belt  use.  In 
1995,  Louisiana  became  the  second  State  to 
upgrade  from  sec  ondary  to  primary 
eniorc  ement,  .'Xs  a  result,  it  experieni  ed  an 
IH  pen  i-ntage  point  inc  rease  (from  5U  pen  ent 
to  (iH  [lerc ent]  o\ct  the  next  two  years.  Ni^xt, 
(ieorgia  upgraded  its  law  and  experieni:ed  a 
15  pen  imtage  [loint  inc  rease  (from  5.3  percent 
to  08  perc:Pnt).  .After  inounting  a  higlilv 
visible  enforcement  effort  in  1998  (Operation 
Strap  N  Snap),  (Georgia's  usage  inc  reased  b\ 
.mother  10  perc  entage  points.  Similarly. 
Maryland  upgraded  its  seat  belt  la\\  in  1997. 
immediately  mounted  a  two-month 
enton  ement  idfort,  .md  ex|)erieiic.ed  a  1  .i 
pen  entage  point  increase  in  usage.  In  1998, 
the  Distric  t  cd  Columbia  reported  a  24 
pen  entage  point  gain  in  usage  (from  58%  to 
H2".d  after  enac  ling  one  of  the  strongest  seat 
btdt  use  laws  in  tfie  nation  anct  implementing 
several  waves  of  highly  visible  enforcement. 
Following  a  1999  three-week  enfonemenl 
tdfort  in  KImira.  New  ^'ork,  belt  use  increased 
to  40  percent.  Taken  together,  the 
experienc:es  of  North  Carolina.  California, 
Louisiana,  Creorgia,  Maryland,  the  Distric  t  of 
Columbia  and  most  recently  Elmira,  New 
York  have  i  learlv  demonstrated  that  highly 
\  isible  enforc  ement  of  sticjiig  laws  has 
tremendous  poteiitini  for  inc  reasing  seat  belt 
Use  rates. 

Visible  enforcement  of  strong  laws  also 
appears  to  be  an  essential  c  omponeni  of  anv 
effective  program  to  increase  the  use  of  child 
safety  seats.  This  is  important  sinc;e  early  use 
of  c  hild  safely  seats  c  ontributes  to  the  later 
use  ol  seal  hells  by  c  hildren  and  voung 
adults  There  is  also  a  strong  relationship 
between  c  hild  safetv  seal  use,  Studies 
c  onduc  ted  in  several  .Stales  have  found  that 
c  hild  safety  seat  use  is  nearly  three  limes  as 
high  whun  a  driver  is  huc:kled  up  as  when 
a  driver  is  not  buckled  up.  Thus,  efforts  to 
persuade  adults  to  buckle  up  may  be  the 
single  most  important  way  to  get  young 
c  hildren  protected.  However,  with  child 
safetv  seals,  correc  I  use  is  a  majiir  concern 
and  the  training  of  law  enforc:ement  offic;ers, 
parents,  and  advocati^s  is  needed  to  minimize 
inc  orrect  use  and  to  ensure  age-ap|)ropriate 
graduation  to  seat  htdts  among  young 


(  hildren  who  have  outgrown  shIc^Iv  seals. 
Clearly,  efforts  to  increase  thc^  use  of  seat 
belts  and  i:bild  safety  seats  an' 
interdependent  and  c:omplementary. 

Prior  to  the  1977  passage  of  tin-  Cddld 
Passenger  Safety  (CPS)  law  in  Tennessee, 
very  little  progress  was  made  to  get  young 
(  hildren  buc:kled  up.  Nationally,  child  safetv 
seat  use  was  less  than  15  perc:ent  al  the  time. 
However,  the  Tennessee  law  was  followed  b\ 
the  enactment  cd  primary  enforc  ement  CPS 
laus  in  all  States  by  1985.  This  wave  of 
legislation  resulted  in  a  major  increase  in 
c:hild  restraint  use.  Bv  1940.  usage  was 
estimated  to  be  above  80  pen:ent  for  infants 
and  about  60  percent  for  todcilers. 

I  idortunately .  problems  such  as  child  seat 
misuse,  premature  graduation  to  seat  belt  use 
that  skips  the  important  step  of  booster  seat 
use.  and  variation  in  age  i  overage  continue 
to  exist.  ,'\nother  issue  to  emerge  has  been  the 
danger  posed  by  passenger  side  air  bags  to 
unrestrained  and  improperly  restrained 
children.  This  has  led  to  NHTS.A's 
public;alion  of  a  final  rule  for  advanced  air 
bags  and  a  new  emphasis  on  programs  to 
inc  rease  the  proper  use  of  c  hild  safetv  seats 
and  revilalizc'd  law  enforc  ement  efforts  in 
this  area. 

Obstacles  to  Increasing  Seat  Belt  L'se 

Over  the  years,  all  of  the  States  and  many 
public  and  private  sector  organizations  have 
been  active  partii:ipants  in  efforts  to  increase 
seat  belt  use.  Public  information  and 
education  efforts  have  been  the  dominant 
jirograms  funded  over  the  past  twci  decades 
Many-  Stales  have  identified  major  obstacles 
to  enac  ting  primary  seat  belt  laws  or 
implementing  highly  visible  enforcement 
programs.  e\  en  though  suc:h  programs  have 
been  shown  to  result  in  high  usage  rates. 
Most  frequcMitly.  .State  (and  local)  officials 
have  identified  a  lac;k  of  resoun:es  for  law 
enfon  cement  as  the  single  greatest  barrier  to 
implementing  more  intense,  highly  visible 
i-nforc  ement  efforts.  This  lack  of  resources 
extends  to  funding,  human  resources,  and 
public  information  support  to  conduct  sue  h 
c:ampaigns.  Over  the;  past  five  years,  many 
offie  iais  have  indie:ated  that,  if  they  had  the 
kind  of  resources  provided  to  States  like 
North  CCarcdina  for  the  Click  It  or  Ticket 
program,  they  too  would  be;  able  to  mount 
similar  programs  and  ae:hie\e  similar  results. 
The'  signific:ant  amount  of  funding  that  has 
bee:ome  available  under  this  grant  program. 
c:omhined  with  the  additional  new  resourc  es 
a\  ailable  under  other  TE,'\-21  programs, 
should  drastic:ally'  reduce  this  obstac:le. 

The  sei:ond  most  frequentlv  mentioned 
obstac  le  to  mounting  highly  visible 
enforcement  programs  is  a  lac:k  of  support 
Irom  key  Stale  and  loc:al  leaders,  tlxperienc  " 
will,  the  national  mobilizations  (Operation 
■ABC)  and  with  jurisdictions  siic:h  as  North 
Carolina.  (Georgia.  Marv  land  and  the  District 
of  Columbia  suggests  that  this  obstae:le  can  be 
overcome  to  a  significant  degree  by  proae:tive 
efforts  to  gain  the  understanding,  support 
and  endorsement  of  various  public  and 
private  organizations.  Inc;luding  a  broad 
spec:trum  of  such  organizations  as  e:oalition 
members  in  the  State's  occupant  protec:tion 
program  can  be  very  effective  in  obtaining 
the  e  omndtmenl  of  key  persons  (e.g..  the 


governor)  and  in  gaining  the  su[)|)ort  that  is 
essential  for  sustained,  highh  visible 
enfon  ement  efforts.  Muc  h  innovation  c;an  be 
demonstrated  in  the  \\a\  of  de\  i-lojdng 
public  and  official  sujiporl  for  strong 
I'nion  I'menl  efforts. 

.Another  obstacle  frequently  voiced  by 
State  and  local  enforcement  offiidals  is  a  lack 
of  judic  iai  and  prosecutorial  support  for  the 
enforcement  of  seat  belt  and  c  hild  passenger 
safety  laws.  It  has  frequentlv  been  pointed 
out  that  an  enforcement  program  can  be 
undermincKi  ejuic  kh  if  prose'culors  fail  to 
prosec:ule  seat  belt  and  c  hild  safetv  seat 
\  iolations  and  judges  repeatedly  dismiss 
such  cases.  This  c:an  be  oy  erc.ome  to  some 
extent  bv  educating  prosee  utors  and  judges 
ac:ross  the'  Stale  and  urging  them  to  value 
o(  e  ujiaiit  proti^ction  law  s  av  higtiK  as  any 
othi'r  traffic  safety  law 

Buckle  Ip  America  Campaign 

In  Oc  tober  1997.  the  Buckle  Ip  .America 
(BL'A)  Campaign  established  ambitious 
national  goals:  (a)  to  increase  seat  belt  use  to 
85  pen  ent  and  redue:e  child-related  fatalities 
(0—4  years)  by  15  percent  by  the  year  2000: 
and  (b)  to  inc  rease  seat  belt  use  to  90  percent 
and  reduce  i  hild-related  fatalities  b\  25 
[verient  by  the  vear  2005.  This  Campaign 
ad\e)e:ates  a  four  part  strategy:  (1)  building 
publir  -private  partnerships:  (2)  enacting 
strong  legislation:  (3)  maintaining  high 
\  isibilitv  law  enforcement:  (4)  and 
(  undue  ting  effective  public  education. 
Central  to  this  Camiiaign's  success  is  the 
enc  ouragemeni  oi  primary  seat  fjelt  use  laws 
and  the  implementation  of  tv\r'  major 
enforc  ement  mobilizations  each  year 
(Memorial  Day  and  Thanksgiving  holidays). 
During  the  November  1999  mobilization 
I  onduc  ted  throughout  the  week  surrounding 
Thanksgiving,  over  7,100  police  agencies 
from  all  50  state's  partic  ipated  in  Operation 
ABC. 

The  BCA  (Campaign  and  the  efforts  of  the 
.\ir  Bag  ami  Seat  Belt  Safetv  Campaign 
(inc  hiding  C3peration  .ABC)  provide  a  useful 
framework  for  the  implementation  of  this 
giant  program.  They  provide  a  blueprint  for 
projects  that  States  may  wish  to  implement, 
using  funds  to  be  made  available  in 
ace  ordane  e  with  this  notie  e.  Con\  erseh  .  this 
grant  program  prov  idiss  an  unprec  edented 
opportunity  to  ac  hievc  the  ambitious  goals 
"stablished  under  the  BL'.A  Campaign. 

jFR  Doe  .  00-13099  Filed  .5-24-00;  8:45  am] 
BILLING  CODE  4910-S9-P 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

International  Standards  on  the 
Transport  of  Dangerous  Goods;  Public 
Meetings 

AGENCY:  Research  and  Special  Programs 
Administration  (RSPA).  Department  of 
Transportation. 

ACTION:  Notice  of  public  meetings. 
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SUMMARY:  Tins  nntu  f  is  t(i  atlvisf 
inti^rt'stcii  [it-rsiiiis  that  K.SJ'A  will 
iDiKiurt  ()iit)li(  mfftiiij.;s  HI  [)rt'p.ir.iti(in 
fur  .ind  t(i  report  thf  results  of  the 
•  ■i^htt'i'iith  sfssioii  ot  thi'  I'liitt'd 
Nation's  Sul)  ( ^oiniiiitti't'  of  K\(itTts  on 
the  Transport  of  I)an>;i"roiis  I  loods 
(UNSCOKI  to  Uv  held  lulv  .1    1.1.  2()()()  m 
(HMicva.  .Svvit/frland 
DATES:  jiMU-  21.  2()()()  10  a  in  - 1  pin  . 
Room  fi244-b24H;  jiiiv  I't.  2000,  10 
a  in  -1  p.m  ,  Room  ti244-fi24H 
ADDRESSES:  Both  mt't>tin>;s  will  b*>  htdd 
at  nOT  Hoadcpiartcrs.  Nas.sif  Building, 
Room  6244-h24H,  400  St-vt-nth  StrtM-t 
SVV  ,  VVashuigton.  DC  20590 
FOR  FURTHER  INFORMATION  CONTACT:  Frits 
VVvbenga.  intt-rtiational  .Standards 
(loordinator.  Office  of  Hazardou.s 
Materials  .Safetv.  or  Bob  Richard. 
A.ssi.stant  International  .Standards 
(loordinator.  Office  of  Hazardous 
Materials  .Safety.  I)e[)ar1menl  of 
Trannportation.  Washington.  DC  20.590. 
(2021  :1HH-()6.5H 

SUPPLEMENTARY  INFORMATION:  Th*> 
priniarv  purpose  of  the  first  meeting 
will  be  to  prepare  for  the  eighteenth 
st'ssion  of  the  UN.SCOPi  and  to  discuss 
US   positions  on  UN,SCX)K  proposals 
The  prmi  n  \  purpose  of  the  second 
meeting  will  be  to  provide  a  briefing  on 
the  outcome  of  the  I  IN.SHOK  session  and 
to  prepare  for  the  twenty-first  .Session  of 
the  United  Nations  (loinmiftee  of 
Exjjerts  on  the  Transport  of  D.ingeroiis 
Couds  (DN.SCOKI  which  is  scheduled 
for  December  4-l.i.  2000  in  (Geneva. 
Switzerland   Topics  to  be  coyt^red 
during  the  public  meetings  inc  lude   ( 1 ) 
(ilobal  harmoni/ation  of  classification 
criteria.  (2)  Reformatting  the  I'N 
Re(.onunendati(ins  into  .i  model  rule.  (.)| 
Ciriteria  for  Knviroiinient<illy  H<i/.ardous 
.Substances.  (4)  Intermodal  portable  tank 
re(]uirements  including  requiremeiits  for 
the  transport  of  solids  in  portable  tanks. 
(5)  Requirements  <jppli(:able  to  small 
quantititjs  of  ha/.ardous  materials  in 
transport  (limited  quantities)  iik  luding 
package  marking  re(|uirements,  pa(  k.ige 
ijuantitv  linuts  and  requirements 
applicable  to  consumer  (  oinniodities. 
(B)  Harnu)ni/.ed  requirements  for 
compress  gas  cylinders.  (7) 
('lassification  of  individu.tl  subst.int  es. 
(H)  Kecjuirements  for  bulk  .ind  non  bulk 
[)a(kagings  used  to  transport  hazardous 
materials  and  (9)  Hazard 
communication  nuiuirements  ini  luding 
harmonized  shipping  paper 
re(iuirements 

The  public  is  invited  io  attend 
without  prior  notification 


Ducuments 

( iopies  of  do(  uments  tor  the  I'NSCOK 
meeting  may  \h'  obtained  bv 
dowiiloaiiing  tbem  from  the  United 
Nations  Transport  Division's  web  site  at 
littp:   'www.unece  org/trans'main/dgdb 
dgsubc/dgsromm  html    Information 
( oncerning  UN  dangerous  goods 
meetings  including  agendas  can  be 
downloaded  at  http://www  unece.org/ 
trans/danger/meet  ings.htm#ST/.SC;. 
These  sites  may  also  Iw  acct-ssed 
through  RSPA's  Hazardous  Materials 
.Safety  Homepage  at  http// 
hazmat  (iot.goy/intstandards  htm 
R.SF'As  site  also  provides  information 
regiirding  the  UNSUOK  and  related 
matti^rs  such  as  a  summary  of  derisions 
taken  at  the  17th  session  of  the 
UN.SC.OK.  meeting  dates  and  a  summary 
of  the  primary  topics  which  the 
I  ;NS(:0K  plans  to  address  m  the  1999- 
2000  hiennium 

Issiu'il  m  W.ishin^liai,  IJ<  ..  nil  \\h\  12. 
JUOO 

Kob«»rt  .\.  Mitiuire. 
:\i  tilli;  :\s\n<  ititr  .■\tiunni--triititr  tar 
Uii/iirdiius  SUitiTiiils  Sdtftx 
li  K  I)<ii    ()(>-l  IIHI  ^^l.•(i  5-24-1)0.  H:4.5  ami 
BILLINO  COOe  401O-H~W 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

[STB  Finance  Docket  No.  33876] 

State  of  Georgia,  Department  of 
Transportation — Acquisition 
Exemption — Georgia  Southwestern 
Railroad,  Inc. 

The  State  of  Georgia,  Department  of 
Tr.tnsportation  ((iDOT).  a  noni  arner. 
has  filed  a  verified  notice  of  e.xemption 
under  44  CFR  1150  .i\  to  acquire  from 
(ieorgia  .Southwestern  Railroad,  Int. 
(CiSVVR)  (  ertain  railroad  assets, 
ini  luding  approximately  71  1.1  miles  of 
rail  line  extending  between  Rochelle. 
(;,\  (milepost  h44  00),  and  a  point  near 
I'reston.  U.X  (milepost  71:1.00).  and 
between  Omah.i.  (;.\  (  riulepost  75:i  00). 
and  Mdhrt,  AI.  (milepost  755  Kl)' 


'  The  trHnutctiiiij  ili't-s  luil  mi  ludf  Itir  ri^jhl  iir 
<ihli)^iili()(i  U)  iuikIulI  (iiiiimoD  cdrri'T  frt-i^ht 
'i[n'mtjipiis   Hrart  of  (.f.irsid  K.iilfi,iil    Im     IIKK.i 
ai  (jiiifd  \h>-  HXk  lusiv*-  r.iil  fri'i^ht  iMsi'itinil    "Vr  llir 
niil  liiu'   Sff  Hrtirt  I't  (•riirgiti  Hti:ln'<iii  liu    - 
:\i  ifiiisition  ami  ( >f>rnjti<in  hKr-iVfiluri-  -Sf,;(.'  ,<f 
(.(■unjiii  (inJ  (Ifarsia  Si<ulhi\rslrm  Hiiilnxiit.  Iiu 
.SI  H  Kuiaiii  .•  I)i.<  Ikfl  \i.    t  mii'  (STH  serM-il  Mav  4. 
JiMMii    H(.K.  I  uiTPiilK  .  iTi.liu  Is  dMil  will  I  iinlinui- 
I' I    iiii.l\ii  I  ■  lininnifi  '  .irrinr  frtM>iht  opiTHlidiiN  t)v»*r 
Ih.' nil  liii.'    \iilti.T  (.IKII  n..r  I.SWK  vmII  hdw  ,1 


The  transaction  is  scheduled  to  take 
place  as  soon  as  possible  after  the  May 
22,  2000  effective  date  of  the  exemptirm 

If  the  notice  contains  false  or 
misleading  information  the  exemption 
IS  void  (iti  initio  -  Petitions  to  reopen  the 
proceeding  tu  revoke  the  exemption 
under  49  U.S.C:.  10502(d)  may  be  filed 
at  any  time  The  filing  of  a  petition  to 
revoke  will  not  automatically  stay  the 
transaction 

An  original  and  10  copies  of  all 
pleadings,  referring  tu  STB  Finance 
Docket  No.  3.3876,  must  be  filed  with 
the  .Surface  Transportation  Board,  (Office 
of  the  Secretar\-.  Ca.se  C^nntrol  Unit.  1925 
K  Street.  NVV.  Washington.  DC  20423- 
0001    In  addition,  a  copy  of  each 
pleading  must  be  served  on  Luke 
Cousins.  State  of  Georgia.  Department  of 
Transportation.  #2  Capitol  Square,  S.W., 
Atlanta,  GA  30334-1002 

Board  decisions  and  notices  are 
available  on  our  website  at       , 
■WWW  .STB.DOT.GOV  ■• 

Dri  ult'd    M,iv  IH,  2(H)() 
H\  the  Borird.  Ddvul  M    Kiins(  hriik. 
Diri'(  tor  Offii  t'  (if  Proi  tft-din^s 

Vernon  A.  Williams, 

Sf<  n-lar\ 

IKK  !>>(    ()(K-1  iiri  Filed  5-24-00.  B;45  ainj 
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DEPARTMENT  OF  THE  TREASURY 

Submission  for  OIMB  Review; 
Comment  Request 

M,l\    Ih.  J()()(l. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Ac:t  of  1995. 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  bv 
calling  the  Treasury  Bureau  tllearance 
Officer  listed  (Comments  regarding  this 
information  collec:tion  should  be 
addressed  to  the  OMB  reviHwer  listed 
and  to  the  Treasury  Department 
Clearance  Office,  Department  of  the 
Treasury,  Room  2110,  1425  New  York 
Avenue,  NW  ,  Washington,  DC  20220. 
DATES:  Written  comments  should  be 
received  on  or  before  June  26.  2000  to 
be  assured  of  consideration. 


(  ninnimi  c  amnr  Mhhgalinii  li>  prti\  hIp  frciuhl 
s*'r\'UHS  whfii  ihis  Iran-saftmn  is  (.(impU'ti-rl 

^  A  motion  tu  (lismis.s  has  tw#»ii  fil»»(i  in  (his 
pr<H  eeiiing  Thf  niotmn  will  bf  ail(irH»,s»"<l  in  .i 
suhsfqunnt  Hdrtrii  ilHcisioa. 


Bureau  of  Alcohol,  Tobacco  and 
Firearms  (BATF) 

OMB  Number:  1512-0205. 

Form  Number:  ATF  F  5110.40. 

Type  of  Review:  Extension. 

Title:  Distilled  Spirits  Records  and 
Monthly  Report  of  Production 
Operations. 

Description:  The  information 
collected  is  used  to  account  for 
proprietor's  tax  liability,  adequacy  of 
bond  coverage  and  protection  of  the 
revenue.  The  information  also  provides 
data  to  analyze  trends  in  the  industry, 
and  plan  efficient  allocation  of  field 
re.sources,  audit  plant  operations  and 
compilation  of  statistics  for  government 
economic  analysis. 

Respondents:  Business  of  other  for- 
profit. 

Estimated  Number  of  Respondents: 
150. 

Estimated  Burden  Hours  Per 
Respondent:  2  hours. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
3.600  hours 

OMB  Number:  1512-0247. 

Recordkeeping  Requirement  ID 
Number:  ATF  REC  5000/2. 

Type  of  Review:  Extension. 

Title:  Manufacturers  of  Ammunition. 
Records  and  Supporting  Data  of 
Ammunition  Manufactured  and 
Disposed  of. 

Description:  These  records  are  used 
by  ATF  in  criminal  investigations  and 
compliance  inspections  in  fulfilling  the 
Bureau's  mission  to  enforce  the  Gun 
C^ontrol  Law. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Recordkeepers: 
50. 

Estimated  Burden  Hours  Per 
Recordkeeper:  15  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Recordkeeping 
Burden:  325  hours. 

OMB  Number:  1512-0292. 

Recordkeeping  Requirement  ID 
Number:  ATF  REC  5120/2. 

Type  of  Review:  Extension. 

Title:  Letterhead  Applications  and 
Notices  Relating  to  Wine. 

Description:  Letterhead  applications 
and  notices  relating  to  wine  are  required 
to  ensure  that  the  intended  activity  will 
not  jeopardize  the  revenue  or  defraud 
consumers. 

Respondents:  Business  or  other  for- 
profit 

Estimated  Number  of  Respondents: 
1,650. 

Estimated  Burden  Hours  Per 
Respondent:  30  minutes. 


Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
825  hours. 

OMB  Number:  1512-0335. 

Recordkeeping  Requirement  ID 
Number:  ATF  REC  5150/4. 

Type  of  Review:  Extension. 

Title:  Letterhead  Applications  and 
Notices  Relating  to  Tax-Free  Alcohol. 

Description:  Tax-free  alcohol  is  used 
for  nonbeverage  purposes  in  scientific 
research  and  medicinal  uses  by 
educational  organizations,  hospitals, 
laboratories,  etc.  Permits/Applications 
control  authorized  uses  and  flow. 
Protect  tax  revenue  and  public  safety. 

Respondents:  Not-for-profit 
institutions.  Federal  Government,  State. 
Local  or  Tribal  Government. 

Estimated  Number  of  Recordkeepers: 
4.444. 

Estimated  Burden  Hours  Per 
Recordkeeper:  30  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Recordkeeping 
Burden:  2.222  hours. 

OMB  Number:  1512-0512. 

Form  Number:  None. 

Type  of  Review:  Extension. 

Title:  Notices  Relating  to  Payment  of 
Firearms  and  Ammunition  Excise  Tax. 

Description:  Excise  taxes  are  collected 
on  the  sale  or  use  of  firearms  and 
ammunition  by  firearms  or  ammunition 
manufacturers,  importers  or  producers. 
Taxpayers  who  elect  to  pav  excise  taxes 
by  electronic  fund  transfer  must  furnish 
a  written  notice  upon  election  and 
discontinuance.  Tax  revenue  will  be 
protected. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
10. 

Estimated  Burden  Hours  Per 
Respondent:  6  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden:  1 
hour. 

OMB  Number:  1512-0540. 

Form  Number:  ATF  REC  5120/11. 

Ty^e  of  Review:  Extension. 

Title:  Information  Collection  in 
Support  of  Small  Producer's  Wine  Tax 
Credit. 

Description:  ATF  needs  this 
information  to  insure  proper  tax  credit. 
The  information  is  used  by  taxpayers  in 
preparing  their  returns  and  by  A'TF  to 
verify  tax  computation.  Recordkeepers 
are  wine  producers  who  want  to  transfer 
their  credit  to  warehouse  operators  and 
the  transferees  who  take  such  credit. 

Respondents:  Business  or  other  for- 
profit. 


Estimated  Number  of  Recordkeepers: 
280. 

Estimated  Burden  Hours  Per 
Recordkeeper:  None. 

Estimated  Total  Recordkeepmg 
Burden:  1  hour. 

Clearance  Officer:  Robert  N.  Hogarth 
(202)  927-8930.  Bureau  of  Alcohol. 
Tobacco  and  Firearms,  Room  3200,  650 
Massachusetts  Avenue,  NW,, 
Washington,  DC  20226. 

OMB  Reviewer:  Alexander  T.  Hunt 
(202)  395-7860,  Office  of  Management 
and  Budget.  Room  10202.  New- 
Executive  Office  Building.  Washington. 
DC  20503. 

Lois  K.  Holland, 

Departmental  Reports.  Management  Officer 
|FR  Dor  00-13116  Filed  3-24-00;  8:45  am] 
BILLING  CODE  M10-31-U 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  OIMB  Review; 
Comment  Request 

May  19.  2000. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement{s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasure'  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury'  Department 
Clearance  Officer.  Department  of  the 
Treasun,'.  Room  2110.  1425  New  York 
Avenue',  N\V..  Washington.  DC  20220. 

DATES:  Written  comments  should  be 
received  on  or  before  June  26,  2000  to 
be  assured  of  consideration. 

Bureau  of  Alcohol,  Tobacco  and 
Firearms  (BATF) 

OMB  Number:  1512-0038. 

Form  Number:  ATF  F  5030.6. 

Type  of  Review:  Extension. 

Title:  Authorization  to  Furnish 
Financial  Information  and  Certificate  of 
Compliance. 

Description:  The  Right  to  Financial 
Privacy  Act  of  1978  limits  access  to 
records  held  by  financial  institutions 
and  provides  for  certain  procedures  to 
gain  access  to  the  information.  ATF  F 
5030.6  serves  as  both  a  customer 
authorization  for  ATF  to  receive 
information  and  as  the  required 
certification  to  the  financial  institution. 
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Hcspaniifnts   Fliisiin'ss  of  othnr  for 
profit 

Estimiitfd  S'luuhtT  lit  Ht'spondrnts 
2,000 

Estiinati'd  Hurdi'n  Hmirs  Prr 
Rfspondrnt   IS  iiiimiti's 

FffqiH'ncv  ot  Hfsponst'  On  occasion 

Eatiinatfd  Total  Ri'portiinf  Bunifti 
SOO  hours 

OMB  \iimt>tT   1312-005'1 

Form  XumtHT  ATF  F  5120. 2^ 

Tvpf  of  Hfvifw  Hxtensioii 

Title  Bonded  Wineries — Formula  and 
F'rocHss  for  Wine,  I-etterhead 
Applications  and  Notices  Relating  to 
Fnrmula  Wine 

Description  ATF  F  5120  29  is  used  to 
determine  the  classificaticm  of  wines  for 
labeling  and  consumer  protection.  The 
form  describes  the  person  filing,  type  of 
product  to  be  made  and  restrictions  to 
the  labeling  and  manufacture  The  form 
is  also  used  to  audit  a  product. 

fiespondents:  Business  or  other  for- 
profit 

Estimated  .\'iimber  of  Hespondents 
<j00 

Estimated  Burden  Hours  Per 
Respondent  2  hours 

Fretjuencv  of  Response  On  (K:casion 

Estimated  Total  Reporting  Burden 
1.200  hours 

OMB  Number   1512-OOH2. 

Ff)r/7i  Sumber  ATF  F  15H2-A 
(5120  24) 

Tvpe  of  Review:  Kxteiision 

Title  Drawback  on  Wines  Kxported 

Description  When  jjroprietors  e.xport 
wines  that  have  been  produced, 
packagtid.  manufactureil,  or  bottled  in 
the  1 1.  S.,  thev  file  a  claim  for  drawback 
or  refund  for  the  taxes  that  have  alnwdv 
been  paid  on  the  wine  This  form 
notifies  ATF  that  the  wine  was  in  fact 
exported  and  helps  to  protect  the 
revenue  and  prevent  fraudulent  claims 

Respondents   Individuals  or 
households,  Business  or  other  for-profit 

Estimate<l  Number  ot  Respondents 
400 

Estimated  Burden  Hours  Per 
Responilent    1  hour,  7  minutes. 

Frequency  ol  Response  On  oci  asioii 

Estimated  Total  Refiorti.ii;  Burden 
2,025  hours 

OXfB  Number   151  2-01. U 

Form  Number  ATF  F  5400.14/ 
5400  15,  Part  III 

Type  of  Review   Fxtension 

Title  Renewal  of  Kxpiosives  I.k cnse 
or  Permit 

Description  This  iiiformalioii 
colle<:tlon  activity  is  us»>d  for  the 
renewal  of  explosives  lit  euses  and 
pernuts   This  short  renew, il  foria  is  used 
in  lieu  of  ,i  more  detailed  .ipplii  ,itii>n 


Respondents   Business  or  other  for- 
[)rofit. 

Estimated  Number  of  Respondents 
2,500 

Estimated  Burden  Hnurs  Per 
Respondent  20  minutes 

Frequency  of  Bespnnse  On  occasion 

Estimated  Total  Reporting  Burden 
H25  hours 

DMB  Number   1512-0554 

Form  Number  ATF  F  5000  28T. 

Type  of  Review  Fxtension 

Title  2000  Floor  Stocks  Ta.x  Return 
(Cigarettes)  and  Re<  ordkeeping 
Requirements 

Description   All  persons  who  hold  for 
sale  any  cigarettes  on  [anuary  1,  2000, 
must  take  an  inventorv.  A  floor  stocks 
tax  has  been  imposed  on  cigarettes.  The 
recordkeeping  and  the  tax  return  for  this 
t.ix  are  prescribed  bv  ATF 

Rffspondents  Business  or  other  for- 
profit. 

Estimated  Number  ot  Recordkeepers 
400.000 

Estimated  Burden  Hours  Per 
Rectirdkeeper  30  minutes 

Frequency  of  Response  Other  (One- 
time) 

Estimated  Total  Reconlkeepmg 
Rurden   1,532.000  hours 

(Clearance  Officer:  Robert  N.  Hogarth 
(202)  927-8930,  Bureau  of  Alcohol, 
Tobacco  and  Firearms.  Room  3200,  650 
Massac;husetts  Avenue,  N  W  . 
Washington,  DC:  20226 

OMB  Reviewer  Alexander  T   Hunt 
(202)  395-7H60.  Office  of  Management 
and  Budget.  Room  10202.  New 
Kxecutive  Office  Budding.  Washington. 
DC  20503 

Lojii  K.  Holland, 

Ih-partiut'utiil  Hffhirt',  Mummfment  Officer 
!IK  !)<>(  0(1-1  1117  Kill'. I  5-J4-(H).  H  45  am) 
WLUNG  COOe  W10-31-P 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  OMB  Review; 
Comment  Request 

M,l\    IJ    JIKKI 

The  Department  of  Treasury  has 
submitted  the  following  public 
iiiforiiiatioii  collection  requirement(s)  to 
OMB  for  review  and  (  learance  under  the 
Ciperwork  Reduction  A(  t  of  1995. 
['uhlic  Law  104-13   Copies  of  the 
suhmission(s)  may  be  obtained  by 
(  ailing  the  Treasury  Bureau  (Clearance 
Officer  listed   Comments  regarding  this 
information  ( ollection  should  be 
.iddressed  to  the  OMB  reviewt-r  listed 
and  to  the  Treasury  Department 


Clearance  Officer,  Department  of  the 
Treasury,  Room  2110,  1425  New  York 
Avenue,  .NW  ,  Washington,  DC  20220. 

DATES:  Written  comments  should  be 
received  on  or  before  [une  26,  2000  to 
be  assured  of  consideration 

Internal  Revenue  Secvice  (IRS) 

OMB  Number:  154.5-0025. 

Form  Number:  IRS  Form  712. 

Type  of  Revirw:  Revision. 

Title:  Life  Insurance  Statement. 

Description  Form  712  is  used  to 
establish  the  value  of  life  insurance 
policies  for  estate  and  gift  tax  purposes. 
The  tax  is  based  on  the  value  of  these 
policies  The  form  is  completed  bv  life 
insurance  companies 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  60,000 

Estimated  Burden  Hours  Per 
Respon  den  t  /Recordkeeper: 

Recordkeeping  .  1 8  tir .  11 

min 
Learning    about    tfie    law    or    the     6  mm 

form 
Prepanng  and  sending  ttie  form     23  mm 

to  the  IRS 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  1.120.800  hours. 

OMB  Number:  1545-0257. 

Form  Number:  IRS  Forms  8109.  8109- 
B.  and  8109-C: 

Type  of  Review:  Extension. 

Title:  Federal  Tax  Deposits  (8109  and 
8109-B):  and  FTD  Address  Change 
(8109-C). 

Description:  Federal  Tax  Deposit 
Coupons  are  used  to  deposit  certain 
types  of  taxes  at  authorized  depositaries. 
Coupons  are  sent  to  the  IRS  Centers  for 
crediting  to  taxpayers'  accounts.  Data  is 
used  by  the  IRS  to  make  the  credit  and 
to  verifv  tax  deposits  claimed  on  the 
returns  The  FTD  Address  change  is 
used  to  change  the  address  on  the  FTD 
coupons  All  taxpayers  required  to  make 
deposits  are  affected. 

Respondents:  Business  or  other  for- 
profit.  Not-for-profit  institutions.  Farms, 
Federal  Government,  .State,  Local  or 
Tribal  Government. 

Estimated  Number  of  Respondents: 
9,300,700 

Estimated  Burden  Hours  Per 
Respondent:  2  minutes. 

Frequency  of  Response:  On  occasion. 
Weekly,  Monthly,  Other  (semi-weekly, 
monthly) 
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Estimated  Total  Reporting  Burden: 
1,841.607  hours. 

OMB  Number:  1545-1091. 

Form  Number:  IRS  Form  8810. 

Type  of  Review:  Extension. 

Title:  Corporate  Passive  Activity  Loss 
or  Credit  Limitations. 

Description:  Under  section  469,  losses 
and  credits  from  passive  activities,  to 
the  extent  they  exceed  passive  income 
(or,  in  the  case  of  credits,  the  tax 
attributable  to  net  passive  income),  are 
not  allowed.  Form  8810  is  used  by 
personal  service  corporations  and 
closely  held  corporations  to  figure  the 
passive  activity  loss  and  credits  allowed 
and  the  amount  of  loss  and  credit  to  be 
reported  on  their  tax  retiim. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  100,000. 

Estimated  Burden  Hours  Per 
Respon  den  t/Recordkeeper: 


Recordkeeping  

26  hr.  19 

min. 

Learning   about   the   law   or  the 

5  hr.  7 

form 

mm 

Prepanng  and  sending  the  form 

5hr,  43 

to  the  IRS 

mm. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  3,708,000  hours. 

OMB  Number:  1545-1683. 

Form  Number:  IRS  Form  56-A 
(formerly  Forms  12575  and  12575-A). 

Type  of  Review:  Revision. 

Title:  Notice  Concerning  Fiduciary 
Relationship — Illinois  Type  Land  Trust. 

Description:  The  data  collected  on  the 
form  provides  trustees  of  Illinois  Land 
Trusts  a  convenient  method  of  reporting 
information  related  to  creating, 
changing,  and  closing  such  trusts. 

Respondents:  Business  or  other  for- 
profit. 


Estimated  Number  of  Respondents/ 
Recordkeepers:  10,000. 

Estimated  Burden  Hours  Per 
Responden  t/Recordkeeper: 

Recordkeeping  i  40  mm 

Learning   about   the   law   or   the  I  10  min. 
form  I 

Preparing  the  form  |  21  min 

Copying,   assembling,   and  send-  j  20  min. 

mg  the  form  to  the  IRS. 

I 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  15,100  hours. 

Clearance  Officer:  Garrick  Shear, 
Internal  Revenue  Service,  Room  5244, 
1111  Constitution  Avenue,  NW, 
Washington,  DC  20224. 

OMB  Reviewer:  Alexander  T.  Hunt 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10202,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

Lois  K.  Holland, 

Departmental  Reports.  Management  Officer. 
(PR  Doc.  00-13118  Filed  5-24-00;  8;45  am) 
8ILUNG  CODE  4S30-01-P 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  OMB  review;  Comment 
Request 

May  16.  2000. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 


Treasury.  Room  2110.  1425  New  York 
Avenue.  NW.,  Washington,  DC  20220. 

DATES:  Written  comments  should  be 
received  on  or  before  June  26.  2000  to 
be  assured  of  consideration. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-0120. 

Form  Number:  IRS  Form  1099-G. 

Type  of  Review:  Extension. 

Title:  Certain  Government  and 
Qualified  State  Tuition  Program 
Payments. 

Description:  Form  1099-G  is  used  by 
governments  (primarily  state  and  local] 
to  report  to  the  IRS  (and  notify 
recipients  of)  certain  payments  (e.g., 
unemployment  compensation  and 
income  tax  refunds).  IRS  uses  the 
information  to  insure  that  the  income  is 
being  properly  reported  by  the 
recipients  on  their  returns. 

Respondents:  Federal  Government. 
State,  Local  or  Tribal  Government 

Estimated  Number  of  Respondents: 
2.900. 

Estimated  Burden  Hours  Per 
Respondent:  12  minutes. 

Frequency  of  Response:  Armually. 

Estimated  Total  Reporting  Burden : 
11.149.325  hours. 

OMB  Number:  1545-0190. 

Form  Number:  IRS  Form  4876-A. 

Type  of  Review:  Extension. 

Title:  Election  To  Be  Treated  as  an 
Interest  Charge  DISC. 

Description:  A  domestic  corporations 
and  its  shareholders  must  elect  to  be  an 
interest  charge  domestic  international 
sales  corporation  (IC-DISC).  Form 
4876-A  I  used  to  make  the  election.  IRS 
uses  the  information  to  determine  if  the 
corporation  qualifies  to  be  an  IC-DISC. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  1,000. 
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Extimiitfd  Biinit'n  Hours  Per 
Ht'spondnnt/Rfcordkffpfr 

Kec:i)rdkn»f[)ing — 4  hr  .  4  min. 

Learning  anoiit  the  l.ivv  or  thi'  fnrni^ 
1  hr  .  47  mill 

PrHpaniig  and  sending  the  form  to  the 
IRS— 1  hr  .  54  mm 

Frfcjiif'hrv  ol  Hrspoiisf  Other  (One- 
Tiine  Klection) 

Estinidti'd  Tiitiil  Hffiortiiiji 
Hri  ordki'fpiri^  Hiinlrir  fj.7H0  hours 

(ilfdnmcf  Of  fit  IT  (Jarrick  Shear, 
Internal  Revenue  Service,  Room  5244. 
1111  (;()n.stituti(m  Avenue.  .NVV. 
Washington.  DC  20224 

( )MR  Hfvu-wtT  Alexander  T   Hunt 
(202)  ,}45-7HH0.  Office  of  Management 
and  Budget,  Room  10202.  New 
Kxecufive  Office  Building,  Washington. 
DC  2050.1 

I.(>i<t  K,  Holland, 

Ih'ihirtnifntiil  Hrficrts  M(iniii;fnirnt  (  >tth  i-r 
iFKDiM    1(0    1  11  !')  I  iI.mI  I   .;4  00,  M  4".  , mil 

BILLING  COOe  4UO-01   P 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  0MB  Review; 
Comment  Request 

M,i\   Hi   JOOd 

The  Department  of  Treasiirv  has 
suhmitted  the  following  puhlic 


information  collet'tion  rBquirement(s)  to 
( )MB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995. 
I'uhlic:  l,aw  104-1  :V  (Copies  of  the 
suhmission(s)  mav  he  ohtained  hy 
calling  the  Tn^asurv'  Bureau  Clearance 
Officer  listed,  (A)mments  regarding  this 
information  collection  shouhl  he 
.iddressed  to  the  OMB  reviewer  listed 
and  to  the  TreasurN'  Department 
Clearance  Officer.  Department  of  the 
Treasurv'.  Room  2110,  1425  New  York 
Avenue.  NW  .  Washington,  DC  20220 
DATES:  Wntten  comments  should  he 
received  on  or  hefore  lune  2(i.  2000  to 
he  assured  of  c:onsiderati(m. 

Internal  Revenue  Service  (IRS) 

OMB  \iimbfr  1545-0205 

Form  S'umhcr  IRS  Form  5452 

Tvpi'  of  Hf\  ifw  Extension 

Titit'  (Corporate  Report  of 
Nondividend  Distrihution 

Dfscnption   Form  5452  is  used  hy 
corporations  to  report  their  nw.itaxable 
distributions  as  required  Internal 
Revenue  Code  (IRC)  6042(d)(2)  The 
information  is  used  IR.S  to  verif\'  that 
the  distributions  are  nontaxable  as 
claimevl 

MfspondfiUa:  Business  of  other  for- 
profit,  Farms 

Ffitimati'd  \umhrr  of  Rt-spondents/ 
ttfv  nnlkft-prrs    1 ,  700 


Estimated  Burden  Hours  Per 
Respondent /Recordkeeper: 
Recordkeeping:  28  hr.,  13  min 
Learning  about  the  law  or  the  form:  58 

mm 
Preparing  the  form:  2  hr  .  24  min 
Oipying.  assembling,  and  .sending  the 

form  to  the  IRS:  IB  min 

Frequenrv  of  Response:  On  occasion 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  54,145  hours. 

OMB  \'umt)er  1545-0902 

Form  \umber:  IRS  Forms  8288  and 
82 88- A, 

Tvpe  of  Review  Extension. 

Title  i;,S,  Withholding  Tax  Return  for 
Dispositions  by  Foreign  Persons  of  CS, 
Real  Property  interests  (Form  8288);  and 
Statement  of  Withholding  on 
Dispositions  hy  Foreign  Persons  of  U.S. 
Real  Property  interests  (Form  8288-Al, 

Description:  Form  8288  is  used  by  the 
withholding  agent  to  report  and 
transmit  the  withholding  to  IRS,  Form 
8288-A  IS  used  to  validate  the 
withholding  and  to  return  a  copy  to  the 
transferor  for  his/her  use  in  filing  a  tax 
return 

Respondents:  Business  or  other  for- 
profit,  Individuals  or  households 

Estimated  Number  of  Respondents/ 
Recordkeepers:  4.918. 

Estimated  Burden  Hours  Per 
Respondent /Recordkeeper 


Recordkeeping  

Learning  atx)ut  ttie  law  or  ttie  torm     

Preparing  and  sending  the  torm  to  the  IRS 


Form  8288 


Form  8288-A 


5  hr ,  16  mm 

5  hr    8  mm 

6  hr .  39  mm 


2  hr .  52  mm 
30  mm 
34  mm 


Freiniencv  of  Rfsfuinse  On  occasion 

Fstmuited  Total  Bi'f)orting/ 
Rftonlkffpiitg  Harden    124.ti()7  hours 

OMB  \iiniber   1545-1257 

Form  \umber  IRS  Form  882  7 

Tvpr  of  Review   Kxtension 

Title  Credit  for  Prior  Ye.ir  Minimum 
Tax — (Corporation 

Description   Sec  tion  ,s:)(ii).  as  rev  iscd. 
allows  corporations  a  minimum  tax 
credit  based  on  the  full  .imoiinl  of 
altern.itive  iniiiimum  t.i\  mi  urreil  m  l.ix 
vears  beginiim^  .itter  I'tH't.  or  .i 
carrvforw.trd  lor  use  m  ,i  tutur>'  mmt 

Respondents   llusmess  or  ntlii-r  toi 
[irofit,  F.iriiis 

F'^tnniltrd  \iiinliri  nt  Hrsponiicnls 
25. ()()() 

Fslimuti'il  liiiitlrn  llmirs  Pit 
Respondriit    I  hour 

Fn-ijuriu  \  III  Hcspon^e  .Viiiiii.ilU 

/".'sfinii/ffi/  7'ipfii/  [{f[iiirtinii 
Rr<  iirilkrrfiini^  Hunlrn    2,'). (10(1  bnurs 

( .7r(in;;i(  r  ( ^Itu  rr  I  l.irrii  k  .Stie.ir 
IntiTii.il  Kevcnui'  ,Sitv n  e,  Kmiiii  'iJ41 


1111  Constitution  .Avenue.  NW. 
Washington.  DC  20224 

( )MB  Reviewer  .Alexander  T   Hunt 
(202)  .<45-78W).  Office  of  Management 
,md  Budget,  Room  10202.  New 
ICxei  utive  Office  Building.  Washington. 
DC  2050, 1 

I. (MS  K.  Miilland. 

I  '•■juirtmrnt'il  /I't'^mrfv  Miiiunifnirnl  i  HUriT 
I  K  I  lii'     on    1  (IJll  l-i!.'.l  '.    J4   {\{\.  H  -,-,  ,inil 
BILUNG  CODE  ««30-01  -«> 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  OMB  Review; 
Comment  Request 


The  Dep.irtmiMit  nf  Trcasurv  has 
suhmitti'd  the  following;  puhlu 
iiiliirmatKni  c  nlle(  tion  re(|uirenient(s)  to 
( )MB  for  re\  levv  and  i  le.irani  e  under  the 


Paperwork  Reduction  Act  nf  1995. 
Publit  Law  104-1;^,  Copies  of  the 
submissumls)  may  be  obtained  by 
calling  th*!  Treasury  Bureau  Clearance 
Offic:er  listed  Comments  regarding  this 
information  collw:tion  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearanc  e  Officer,  Department  of  the 
Treasur\  ,  Room  2110.  1425  New  York 
.•\venue.  N'W  ,  Washington.  DC  20220. 

DATES:  Written  (  omments  should  be 
received  on  or  before  [une  2H,  2000  to 
be  <issured  of  consideration 

Internal  Revenue  Service  (IRS) 

OMB  Sumber   1545-0195. 

Form  Sumber  IRS  Form  5213 

Tvpe  ot  Review  Kxtension. 

Title  Klec  tiim  To  Postpone 
Determination  as  To  Whether  the 
Presumption  .Applies  That  an  At  tivity  Is 
Engaged  in  for  I'rofit. 


Dpsrripfion.  This  form  is  used  by 
individuals,  partnerships,  estates,  trusts, 
and  S  corporations  to  make  an  election 
to  postpone  an  IRS  determination  as  to 
whether  an  activity  is  engaged  in  for 
profit  for  5  years  (7  years  for  breeding, 
training,  showing,  or  racing  horses).  The 
data  is  used  to  verify  eligibility  to  make 
the  election. 

Respondents:  Business  or  other  for- 
profit.  Individual  or  households. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  10.730. 

Estimated  Burden  Hours  Per 
Respon  den  t  /Recordkeeper: 


Recordkeeping     

1  7  mm 

Learning  atxiut  the  law  or 

the  form 

Prepanng  the  form    

Copying,  assembling,  and 

sending  the  form  to  the 

IRS 

I  10  mm 

10  mm 
20  mm 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  8.262  hours. 

OMB  Number:  1545-0495. 

Form  Number:  IRS  Form  4506-A. 

Type  of  Review:  Extension. 

Title:  Request  for  Public  Inspection  or 
Copy  of  Exempt  Organization  IRS  Form. 

Description .  Internal  Revenue  Code 
section  6104  states  that  if  an 
organization  described  in  section  501(c) 
or  (d)  is  exempt  from  taxation  under 
section  501(a)  for  any  taxable  year,  the 
application  for  exemption  is  open  for 
public  inspection.  This  includes  all 
supporting  documents,  any  letter  or 
other  documents  issued  by  the  IRS 
concerning  the  application,  and  certain 
annual  returns  of  the  organization.  Form 
4506-A  is  used  to  request  public 
inspection  or  a  copy  of  these 
documents. 

Respondents:  Business  or  other  for- 
profit,  Individuals  or  households.  Not- 
for-profit  institutions.  Farms,  Federal 
Government,  State,  Local  or  Tribal 
Government. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  20.000. 

Estimated  Burden  Hours  Per 
Responden  t/Recordkeeper: 


Recordkeeping  [  7  mm 


Learning  atxxit  ttie  law  or  the  form 

Prepanng  ttie  \orm  

Copyir)g,   assembling,   and   sending 
the  form  to  tt»e  IRS 


3  min 

13  min 

14  min. 


Frequency  of  Response:  On  occasion. 
Estimated  Total  Reporting/ 
Recordkeeping  Burden:  12,000  hours. 
OMB  Number:  1545-0865, 


Form  Number:  IRS  Form  8264. 

Tvpe  of  Review:  Extension. 

Title:  Application  for  Registration  of  a 
Tax  Shelter. 

Description:  Organizers  of  certain  tax 
shelters  are  required  to  register  them 
with  the  IRS  using  Form  8264.  Other 
persons  may  have  to  register  the  tax 
shelter  if  the  organizer  doesn't.  We  use 
the  information  to  five  the  tax  shelter  a 
registration  number.  Sellers  of  interests 
in  the  tax  shelter  furnish  the  number  of 
investors  who  report  the  number  on 
their  tax  returns. 

Respondents:  Business  or  other  for- 
profit.  Individuals  or  households. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  1,000. 

Estimated  Burden  Hours  Per 
Respon  den  t/Recordkeeper: 


Recordkeeping I  31  hr , 

49 
I      min. 
Learning  atx>ut  the  law  or  the  form  .      1  hr.. 

17 
mm. 
Preparing,  copying,  assembling,  and     1  hr , 
sending  the  form  to  the  IRS.  52 

mm. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  34,960  hours. 

OMB  Number:  1545-0881, 

Form  Number:  IRS  Form  8271. 

Type  of  Review:  Extension. 

Title:  Investor  Reporting  of  Tax 
Shelter  Registration  Number. 

Description :  All  persons  who  are 
claiming  a  deduction,  loss,  credit,  or 
other  tax  benefit,  or  reporting  any 
income  on  their  returns  from  a  tax 
shelter  required  to  be  registered  (under 
IRC  6111)  must  report  the  tax  shelter 
registration  number  on  that  return.  Form 
8271  is  used  for  this  purpose.  We  use 
the  information  to  associate  claimed 
benefits  with  the  tax  shelter  and  to 
determine  if  any  compliance  actions  are 
needed. 

Respondents:  Individuals  or 
households,  Business  or  other  for-profit, 
Not-for-profit  institutions,  Farms,  State, 
Local  or  Tribal  Government. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  297,500. 

Estimated  Burden  Hours  Per 
Respon  den  t/Recordkeeper: 


Recordkeeping  i  7  min. 

Leaming  about  the  law  or  the  form  ..     8  min. 

Prepanng  the  torm 17  min. 

Copying,   assembling,   and  sending     10  min. 
the  form  to  the  IRS, 


Frequency  of  Response:  Aruiually. 


Estimated  Total  Reporting/ 
Recordkeeping  Burden:  205,275  hours. 

Clearance  Officer:  Garrick  Shear. 
Internal  Revenue  Service,  Room  5244. 
1111  Constitution  Avenue.  NW. 
Washington.  DC  20224. 

OMB  Reviewer:  Alexander  T,  Hunt 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10202,  New- 
Executive  Office  Building  Washington. 
DC  20503. 

Lois  K.  Holland. 

Dfpartmental  Reports  Management  Officer 
[PR  Doc,  00-13121  Filed  5-24-00.  8:4,S  ami 
BILUNG  CODE  4S30-01-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Advisory  Committee  on  Minority 
Veterans,  Notice  of  Meeting 

The  Department  of  Veterans  Affairs 
(VA),  in  accordance  with  Public  Law 
103^46,  and  Public  Law  92^63, 
(Committee)  will  be  held  from  Monday. 
June  5.  2000  to  Wednesday,  June  7, 
2000,  in  Washington,  DC.  The  purpose 
of  the  Committee  is  to  advise  the 
Secretary  of  Veterans  Affairs  on  the 
administration  of  VA  benefits  and 
services  to  minority  veterans;  to  assess 
the  needs  of  minority  veterans  and  to 
evaluate  whether  VA  compensation, 
medical  and  rehabilitation  services, 
outreach,  and  other  programs  are 
meeting  those  needs.  The  Committee 
will  make  recommendations  to  the 
Secretary  regarding  such  activities. 

The  meeting  will  convene  to  room 
830,  VA  Central  Office  Building,  810 
Vermont  Avenue,  NW,  Washington,  DC, 
from  8:30  a.m.  to  5:00  p.m.  each  day.  On 
June  5,  the  Conunittee  will  focus  on 
such  health  care  issues  as  minority 
health — a  global  assessment,  medical 
research.  Board  of  Veterans  Appeals 
(BVA)  operations,  and  Minority  and 
Veterans  Business  contacting.  On 
Tuesday,  June  6,  the  Committee  will 
concentrate  its  effort  on  a  report  of  a 
Veterans  Identity  Study,  Hepatitis  C 
infections,  the  cardiac  care  program 
evaluation,  the  Veterans'  Benefits 
Administration's  Road  Map  to 
Excellence  and  National  Cemetery' 
operations.  The  Committee  will  work  in 
Subcommittees  in  the  afternoon  session. 
On  Wednesday,  June  7,  the  Committee 
will  examine  several  diversity  training 
programs  and  will  begin  drafting  its 
annual  report  for  Fiscal  Year  2000. 

These  sessions  will  be  open  to  the 
public.  In  order  to  notif}'  the  VA 
Security  Office  of  the  number  of  visitors 
to  expect,  those  wishing  to  attend  the 
meeting  should  contact  Mr.  Anthony  T. 
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Hdvvkiiis.  [)»!pdrtiiit'nt  of  Vftnraiis 
Affairs,  at  (202)  27J   t.7l)H.  fx'fort'  |un."  1. 
2000   No  tinif  will  l)f  allocated  for 
rtM  (Mvin^  oral  [)rfSfiit.itions  from  tht- 
j)ublu     Howt'vcr,  thf  ( ioiiiiiuttff  will 
,i(  I  t'pt  written  (Dinrneiits  from 
interested  [),irties  on  issues  affet  tin^; 
ininoritv  veterans   ,Su<  li  (  oinnients 
should  he  referred  to  the  (loininittee  ,it 
the  following  iiddress    .•\dvisor\ 
( ioniniittee  on  Miiioritv  V'eter.tns,  ( !eiiter 
for  Miiiontv  Veter.uis  (OOMI.  I '  S 
Department  of  Veterans  Aff.iirs,  HIO 
Vermont  Avenue.  N\V.  U'.ishingtoii,  l)(^ 
20420 

llll.'.l     \\.i\     It.     JIIOII 

lU     i   )!I'M    ! I    'l|.-    S.M    \,-[.ti\ 

Marvin  K    Kasoii. 

(  '  •:!i:!'i'!rr  \f,^■lr!^■I■;^lr^f  ('  ^fli.  r: 

i  K  I)."     110    1  lit."  I-  li.'il    ,    J4    (III    M  4  .  .1111] 
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DEPARTME^4T  OF  VETERANS 
AFFAIRS 

Advisory  Committee  on  the 
Readiustment  of  Veterans.  Notice  of 
Meeting 

rhe  Department  of  Veterans  Affairs 
|V'A)  gives  notii  e  under  Puhlit;  I^w  92- 
l().<  that  a  Meeting  of  the  Advisorv 
(Committee  on  the  Readjustment  of 
Veterans  will  he  held  June  1  fi  and  Itt. 
2000   This  will  he  a  regularK  s(  heduled 
meeting  for  the  purpose  of  reviewing 
VA  servK  es  of  veterans,  and  to 
formulate  ( JimmitttH-  re(  ommendations 
.111(1  ob)e(  tives   The  meeting  on  both 
d.ivs  will  he  held  ,it  The  .Vmeru  an 
I.egion.  Washington  Offii c.  ItiOH  K 
Street.  NVV.  Washington.  D( .  The 
.igend.i  on  hoth  d.ivs  will  ( ommence  at 
H  M)  ,1  m   .md  <Hi)ourn  at  4   10  p  m 

The  agend.i  for  Thursd.u  .  |une  l.'i. 
will  UK  hide  reviews  of  Veterans  Health 
.\dministr.ition  |\'H.-\)  spei  lal  emphasis 
progr.ims  for  prosthetu  s.  enviroimiental 


agents  and  post-traumatic:  stress 
disorder.  The  agenda  for  both  days  will 
also  include  strategic  planning  sessions 
to  formulate  goals  and  objectives  for  a 
Committee  field  visit  to  VA  facilities  to 
be  conducted  later  in  the  year 

On  P^idav.  |une  16,  the  Committee 
will  review  Veterans  Benefits 
Administration  (VBA)  programs  related 
to  PTSD  compensation,  vocational 
rehabilitation  and  counseling,  and 
transition  assistanc:t! 

The  meeting  will  be  open  to  the 
public  Those  who  plan  to  attend  or 
who  have  (questions  concerning  the 
mt»eting  mav  contac  t  Alfonso  R   Batres, 
( ihief  Readiustment  Ciounseling  Officer. 
Department  of  Veterans  Affairs 
Headciuarters  Office  at  (202)  27;}-H9fi7. 

n,i!M,i    M,n   1(.    20(1(1 
lU  Diri'i  !h  .11  ..\  the  S'M  ri'l.irv 
Marvin  R.  Kason. 
(  t'lnniittfr  SUindi^fHifiit  I  itUi  cr 
iKKDoi     (10    1  MtiH  [ili-ti  ')    24-00,  H  4,'i  .iiui 
BILLING  CODE  g320-01-M 
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Federal  Register 

Vol.  6.T,   No.   102 
Wednesda\.  Mav  2r>.  20QO 


This  section  of  the  FEDERAL  REGISTER 
contains  editonal  corrections  of  previously 
publistieci  Presidential  Rule,  Proposed  Rule, 
and  Notice  dcx;uments  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register  Agency  prepared  corrections  are 
issued  as  signed  d(x:uments  and  appear  in 
the  appropnate  document  categories 
elsewhere  in  the  issue 


May  16.  2000.  make  the  following 
correction: 

§102-36.125     [Corrected] 

On  pages  31223  and  31224,  in  §102- 
36, 125(b),  the  table  should  read  as  set 
forth: 


GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Part  102-36 

[FPMR  Ameridment  H-205] 
RIN  3090-AF39 

Disposition  of  Excess  Personal 
Property 

(Correction 

In  rule  document  00-11921  beginning 
on  page  31218  in  the  issue  of  Tuesday. 


Type  of  property 


GSA  region 


Location 


Aircraft     

Firearms  

Foreign  Gifts  

Forfeited  Property 
Standard  Forms 
Vessels,  civilian     , 
Vessels,  DOD 


9  FBP  San  Francisco.  CA  94102 

7  FP-8  Denver.  CO  80225 

FBP  Washington.  DC  20406 

3  FP  Washington,  DC  20407 
7  FK^P  Ft  Worth,  TX  76102 

4  FD  Atlanta,  GA  30365 

3  FPD  Philadelphia  PA  19107 


|FK  Udc  .  CO-l  l^iai  Fiit'ii  ,1-24-00;  H:45  am| 
BILUNG  CODE  1S05-01-0 


o     1=^ 


Thursday, 
May  25,  2000 


Part  n 

Department  of  the 
Interior 

Fish  and  WUdlife  Service 


National  Wildlife  Refuge  System 
Administration  Act  as  Amended  by  the 
National  Wildlife  Refuge  System 
hnprovement  Act  of  1997,  Refuge 
Planning  Policy;  Notice 
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DEPARTMEffT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Refuge  Planning  Policy  Pursuant  to 
ttte  National  Wildlife  Refuge  System 
Administration  Act  as  Amended  by  tt)e 
National  Wlldlife  Refuge  System 
Improvement  Act  of  1997 

agency:  Fish  and  Wildlifo  Sprvire. 

Interior. 

action:  Notice. 


summary:  Th«  U.S.  Fish  and  Wildlife 
Service  (Service  or  we)  establishes 
requirements  and  guidance  for  National 
Wildlife  Refuge  System  planning, 
including  Comprehensive  (Conservation 
Plans  (CCPs)  and  step-down 
management  plans.  This  policy,  which 
incorporates  the  CX;P  provisions  of  the 
National  Wildlife  Refuge  System 
Administration  Act.  as  amended, 
rt^places  Part  602  (Chapters  1.  2.  and  .3 
of  the  Fish  and  Wildlife  Service  Manual 
The  new  policy  will  appear  as  Part  602 
Chapters  1.  ;j.  and  4 

Our  policy  for  managing  units  of  the 
National  Wildlife  Refuge  System 
(Refuge  System)  is  that  we  will  manage 
all  refuges  in  accordance  with  an 
approved  C.C.P  which,  when 
implemented,  will  achieve  refuge 
purposes;  help  fulfill  the  Refuge  System 
mission:  maintain  and.  where 
appropriate,  restore  the  e{;ological 
integrity  of  each  refuge  and  the  Refuge 
System:  help  achieve  the  goals  of  the 
National  Wilderness  Preservation 
System;  and  meet  other  mandates.  The 
CCP  will  guide  management  decisions 
and  set  forth  goals,  objectives,  and 
strategies  to  accomplish  these  ends.  We 
also  may  require  step-down 
management  plans  to  provide  additional 
guidance  for  meeting  CCP  goals  and 
objectives  and  to  describe  strategies  and 
implementation  schedules.  Fach  plan 
will  be  consistent  with  principles  of 
sound  fish  and  wildlife  management, 
available  science,  legal  mandates,  and 
our  other  policies,  guidelines,  and 
planning  documents.  We  will  prepare 
refuge  plans  that,  above  all  else,  ensure 
that  wildlife  comes  first  on  national 
wildlife  refuges. 

DATES:  This  policy  is  effective  upon 
publication  in  the  Federal  Register 
FOR  FURTHER  INFORMATION  CONTACT:  We 
will  send  a  copy  of  the  Fish  and 
Wildlife  Service  Manual  chapters  on 
Refuge  System  planning  to  those  who 
submitted  comments  on  the  draft  policy 
and  to  anyone  who  would  like  to 
receive  them.  Please  contact  Liz 
Bellantoni.  Refuge  Planning 
Coordinator.  Division  of  Refuges,  US 
Fish  and  Wildlife  Service,  at  (703)  358- 


2422  if  you  would  like  to  receive  a  copy. 
In  addition,  these  chapters  will  be 
available  on  the  Refuge  System  web  site 
(http://refuges.fws.gov  |sekH:t  link  to 
"Manual/Policies:  Refuge  Planning 
F'olicy'l). 

SUPPLEMENTARY  INFORMATION:  The 

National  Wildlife  Refuge  System 
Administration  Act  of  1966  as  amended 
by  the  National  Wildlife  Refuge  System 
Improvement  Act  of  1997.  16  U.S.'C 
668dd-668ee  (Refuge  Administration 
Act),  provides  an  "Organic  Act"  for  the 
National  Wildlife  Refuge  System  It 
clearly  establishes  that  wildlife 
conservation  is  the  principal  mission  of 
the  Refuge  System;  provides  guidance  to 
the  Secretary  of  the  Interior  for 
management  of  the  Refuge  System; 
reinforces  the  importance  of 
comprehensive  planning  for  all  units  of 
the  Refuge  System;  and  gives  Refuge 
Managers  uniform  direction  and 
proc:edures  for  making  decisions 
regarding  wildlife  conservation  and  uses 
of  the  Refuge  System. 

Planning  and  the  Refuge 
Administration  Act 

E.xcept  for  those  refuges  in  Alaska 
(which  are  subjw:t  to  the  refuge 
planning  provisions  of  the  Alaska 
National  Interest  Lands  Conservation 
Act  lANILCAl),  the  Refuge 
Administration  Act  requires  that  we 
manage  all  national  wildlife  refuges 
acc;ording  to  an  approved  CX'.P  We  will 
prepare  a  CCP  by  October  2012  for  each 
refuge  in  e.xistence  at  the  time  of 
passage  of  the  National  Wildlife  Refuge 
System  Improvement  Act.  For  refuges 
established  after  passage  of  this  Act.  we 
will  prepare  (Cd^s  when  we  staff  the 
refuge  and  acquire  a  land  base  sufficient 
to  achieve  refuge  purposes,  but  no  later 
than  15  years  after  establishment  of  the 
refuge  The  Refuge  Administration  Act 
also  requires  that  we  provide  an 
opportunity  for  active  public 
involvement  during  the  preparation  and 
revision  of  (CCPs  These  plans  will  guide 
management  decisions  and  establish 
strategies  for  achieving  the  mission  of 
the  Refuge  System  and  the  purposes  of 
each  refuge  unit 

Purpose  of  This  Policy 

This  policy  establishes  requirements 
and  guidance  for  National  Wildlife 
Refuge  System  planning,  including 
(CCPs  and  step-down  management  plans, 
and  ensures  that  planning  efforts 
comply  with  the  provisions  of  the 
Refuge  Administration  Act. 

Response  to  Comments  Received 

On  August  13.  1999.  we  published  a 
notice  in  the  Federal  Register  (64  FR 
44368)  to  establish  requirements  and 


guidance  for  Refuge  System  planning, 
including  CCPs  and  step-down 
management  plans.  During  the  60-day 
comment  period,  we  received  41 
comments  from  the  following  sources: 
non-government  organizations  (16), 
State  agencies  (14).  Service  employees 
(5).  other  Federal  agencies  (1).  private 
citizens  (4).  and  commercial  businesses 
(1).  Key  points  raised  by  the  public  and 
addressed  in  the  final  policy  include: 

•  placing  greater  emphasis  on 
wildlife  first  and  elevating  our 
commitment  to  maintain  and.  where 
appropriate,  restore  the  ecological 
integrity  of  each  refuge  and  the  Refuge 
System  as  mandated  by  the  National 
Wildlife  Refuge  System  Improvement 
Act  of  1997; 

•  basing  management  decisions  on  a 
thorough  assessment  of  available 
science; 

•  defining  our  relationship  with 
States  and  other  agencies  and  their 
programs; 

•  identif\ing  biological  information 
necessar\-  for  planning  and 
management; 

•  clarifying  under  what  conditions 
we  should  revise  a  (C(CP; 

•  expediting  or  fiirther  clarifying  our 
planning  process; 

•  describing  the  relationship  of  CCPs 
to  refuge  purposes  and  Refuge  System 
mission;  and 

•  addressing  issues  related  to 
recreation  and  public  use. 

We  reviewed  and  considered  all 
substantive  comments  ret:eived. 
Following  are  public  comments  and  our 
responses  grouped  under  eight  broad 
headings: 

/.  Placing  Greater  Emphasis  on  Wildlife 
First  en  J  Elevating  Our  Commitment  to 
Maintain  and.  Where  Appropriate, 
Ri'store  the  Ecological  Integrity  of  Each 
Hefuge  and  the  Refuge  System  as 
Mandated  by  the  National  Wildlife 
Refuge  System  Improvement  Act  of  1997 

Comment:  The  Service's  drafting  of 
the  proposed  planning  policy  is 
pursuant  to  the  mandates  contained  in 
the  National  Wildlife  Refuge  System 
Improvement  Act  of  1997.  The  first  and 
foremost  goal  of  the  Refuge 
Improvement  Act  is  to  ensure  that 
wildlife  conservation  is  the  principal 
mission  of  the  Refuge  System.  Although 
the  Refuge  Improvement  Act  established 
a  hierarchy  of  appropriate  and 
compatible  wildUfe-dependent  uses  of  a 
refuge,  wildlife  conservation  is 
paramount  and  every  aspect  of  the 
Service's  planning  process  must  reflect 
this  principal  goal.  The  planning 
process  should  be  preceded  by,  and 
indeed  founded  upon,  first  establishing 
the  wildlife  and  ecological  priorities  of 


the  refuge.  Then  the  plan  should 
consider  certain  public  uses  deemed 
compatible  with  the  refuge  purpose,  the 
Refuge  System  mission,  and  the 
particular  conditions  of  the  refuge.  This 
is  particularly  important  since  the  CCP 
process  includes  the  drafting  or 
recertification  of  compatibihty 
determinations. 

Response:  We  have  strengthened 
Section  1.5,  "What  are  the  goals  of 
refuge  planning?,"  by  adding  as  the  very 
first  goal,  "A.  To  ensure  that  wildlife 
comes  first  in  the  National  Wildlife 
Refuge  System."  We  have  strengthened 
Section  3.3  (formerly  Section  2.3), 
"What  are  our  goals  for  Comprehensive 
Conservation  Planning?,"  by  revising 
goal  A.  to  read:  "To  ensure  that  wildlife 
comes  first  in  the  National  Wildlife 
Refuge  System  and  that  we  manage  each 
refuge  to  help  fulfill  the  mission  of  the 
Refuge  System;  maintain  and,  where 
appropriate,  restore  the  ecological 
integrity  of  each  refuge  and  the  Refuge 
System;  as  well  as  achieve  the  specific 
purposes  for  which  the  refuge  was 
established." 

Comment:  The  draft  planning  policy 
should  be  revised  each  and  every  place 
where  it  pledges  allegiance  to  the 
mission  of  the  Refuge  System  and 
purposes  of  the  individual  refuges  in 
order  to  also  ensure  that  the  planning 
process  will  advance  the  maintenance 
and  restoration  of  biological  integrity, 
diversity,  and  environmental  health.  For 
example.  Section  602  FW  1.3  should  be 
modified  to  state  that,  "We  will  manage 
all  refuges  in  accordance  with  an 
approved  CCP  which,  when 
implemented,  will  achieve  refuge 
purposes,  fulfill  the  System  mission, 
maintain  and  restore  biological 
integrity,  diversity,  and  environmental 
health,  and  meet  all  other  relevant 
mandates.  The  CCP  will  guide 
management  decisions  and  set  forth 
goals,  objectives,  and  strategies  to 
accomplish  these  ends  *   *   *." 

Response:  We  have  incorporated 
similar  language  into  the  final  policy. 
We  are  now  using  the  term  "ecological 
integrity"  in  lieu  of  the  phrase 
"biological  integrity,  diversity,  and 
environmental  health." 

Comment:  Reword  Section  602  FW 
1 .5  B  to  state  that  the  goal  of  refuge 
planning  is  "To  help  ensure  that  we 
restore  and  maintain  the  biological 
integrity,  diversity,  and  environmental 
health  of  each  refuge  and  the  Refuge 
System,  and  contribute  to  the 
conservation  of  the  structure  and 
function  of  the  ecosystems  of  the  United 
States," 

Response:  We  have  revised  the  text 
with  modification.  See  602  FW  1.5  C. 


Comment:  Reword  Section  602  FW 

1.6  B  to  define  the  term  CCP  as  "A 
document  that  describes  the  desired 
future  conditions  of  the  refuge  and 
provides  long-range  guidance  and 
management  direction  to  accomplish 
the  purposes  of  the  refuge,  fulfill  the 
mission  of  the  System,  restore  and 
maintain  the  biological  integrity, 
diversity,  and  envirorunental  health  of 
each  refuge  and  the  Refuge  System,  and 
meet  other  relevant  mandates." 

Response:  We  have  revised  the  text 
with  modification.  See  602  FW  1.6  E. 

Comment:  Amend  Section  602  FW  1.7 
D,  2.1.  2.3  B,  2.4  A,  2.4  C  (l)(b),  (c),  and 
(d)(ii),  2.4  C  (4).  2.4  C  (4)(d),  and  2.4  C 
(7)  to  highlight  the  restoration  and 
maintenance  of  biological  integrity, 
diversity,  and  environmental  health  as  a 
major  feature  of  CCPs. 

Response:  We  have  amended  the  text 
where  appropriate.  See  Section  602  FW 

1.7  D,  3.1  (formerly  2.1),  3.3  A  (formerly 

2.3  B).  3.4  A  (formerly  2.4  A),  and  3.4 
C  (l)(d)  (formeriy  2.4  C  (l)(c)). 

Comment:  Reword  Section  602  FW 

2.4  C  (l)(f)  to  require  that  CCPs  set  goals 
for  appropriate  indices  of  biological 
integrity,  diversity,  and  envirormiental 
health. ' 

Response:  We  have  incorporated 
similar  language  into  the  final  policy. 
See  602  FW  3.4  C  (l)(g). 

Comment:  Reword  Section  602  FW 
2.4  C  [Dig)  to  require  that  CCPs  identify 
additional  problems,  e.g.,  "Identify  any 
significant  problems  that  may  adversely 
affect  the  population  and  habitats  of 
fish,  wildlife,  and  plants  (including 
candidate,  threatened,  and  endangered 
species),  the  biologiced  integrity, 
diversity,  and  envirorunental  health  or 
the  wilderness  characteristics  within  the 
planning  unit,  and  the  actions  necessary 
to  correct  or  mitigate  such  problems." 

Response:  We  have  addressed  the 
need  to  identify  and  describe  these 
problems  in  Section  3.4  C  (l)(e)(x)  and 
(xii)  (formerly  2.4  C  (l)(d)). 

Comment:  Reword  Section  2.4  C  (4)(d) 
to  require  that  CCPs  set  objectives  for 
appropriate  indices  of  biological 
integrity,  diversity,  and  environmental 
health. 

Response:  We  believe  this  is  more 
appropriately  done  at  the  goal-setting 
level  and  have  revised  the  text  in 
Section  3.4  C  (l)(g)  (formerly  2.4  C 
(l)(f))  accordingly. 

Comment:  The  policies  that  guide  the 
refuge  planning  process  must,  above  all 
else,  ensure  that  CCPs  put  wildlife  first. 
The  draft  planning  policy  makes  an 
important  start  towards  accomplishing 
this  end,  but  should  be  modified  in 
several  places  to  drive  home  this  point 
more  explicitly  and  emphatically. 


Response:  We  have  modified  the  final 
policy  in  various  places  to  emphasize 
that  we  will  prepare  CCPs  that,  above  all 
else,  ensure  that  wildlife  comes  first  on 
national  wildlife  refuges.  See  602  FW 
1.3,  1.4  A,  and  1.5  A,  and  602  FW  3.3 
A. 

Comment:  Existing  language  in  the 
draft  policy  regarding  the  proposed 
action  is  inappropriately  and 
inexplicably  weak.  Section  602  FW  2.4 
C  (4)(c)  should  be  reworded  to  reflect 
that  the  planning  team  shall  select  as 
the  proposed  action  in  each  CCP  the 
alternative  that  best  achieves  planning 
unit  purposes,  vision  and  goals:  fulfills 
the  Refuge  System  mission;  maintains 
and  restores  biological  integrity, 
diversity,  and  environmental  health: 
addresses  the  significant  issues  and 
relevant  mandates,  and  is  consistent 
with  principles  of  sound  fish  and 
wildlife  management. 

Response:  We  strengthened  the 
language  in  the  final  policy  as 
suggested,  with  minor  modification.  See 
602  FW  3.4  C  (4)(c). 

Comment:  Section  2.4  C  {l)(c)  should 
be  modified  to  place  the  emphasis  on 
meeting  refuge  purposes,  Refuge  System 
mission,  and  ecological  integrity. 

Response:  We  made  a  related  change 
in  the  final  policy.  See  602  FW  3.4  C 
(l)(d). 

Comment:  The  planning  policy 
appropriately  makes  conservation  of 
biological  diversity  a  major  goal  of 
refuge  planning  (Section  602  FW  1.5  B). 
What  is  lacking  however,  is  a  simple 
explanation  of  what  this  means.  The 
Service  should  clarify  writhin  this 
section  or  in  another  appropriate  place 
in  the  policy,  that  it  intends  to  adopt  a 
regional/ecological  approach  to 
conserving  biological  diversity.  Simply 
put,  the  Service  should  ensure  that  its 
management  activities  benefit —  and  do 
not  harm — those  species,  habitats,  and 
natiu-al  processes  that  are  rare  and/or 
declining  within  the  regional  ecological 
context  within  which  the  planning  unit 
occurs. 

Response:  We  feel  the  recommended 
change  is  beyond  the  scope  of  this 
policy.  A  new  policy  addressing  the 
ecological  integrity  of  the  National 
Wildlife  Refuge  System  is  currently 
being  developed  and  will  be  published 
as  601  FW  3  of  the  Service  Manual. 

Comment:  The  planning  policy  needs 
to  refer  to  the  biological  integrity  poficy 
when  relying  on  that  dociunent  for 
guidance.  The  planning  policy  also 
needs  to  incorporate  these  fundamental 
concepts  to  the  extent  possible  in  the 
absence  of  clear  guidance  from  the 
future  biological  integrity  policy.  For 
example,  602  FW  1.3  should  be  revised 
as  follows  (underscored  text  are  changes 
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from  the  original  languagu):  "Each  plan 
will  be  founded  on  principles  of  sound 
fish  and  wildlife  management,  available 
science,  and  the  nuuntennncf  of 
biological  integrity,  diversity,  and 
ecosystem  health  Each  plan  will  be 
consistent  with  legal  mandates  and  our 
other  policies,  guidelines,  and  planning 
documents."  Amend  602  FW  2.1  to 
include  similar  language: 
"Comprehensive  Conservation  Plans 
(CCPs)  describe  the  desired  future 
conditions  of  a  refuge,  and  provide  long- 
range  guidance  and  management 
direction  for  the  Refuge  Manager  to 
accomplish  the  purposes  of  the  refuge, 
contribute  to  the  mission  of  the  System. 
ensure  that  the  biological  integrity, 
diversity,  and  environmental  health  of 
the  System  are  maintained,  and  meet 
other  relevant  mandates."  Biological 
integrity,  diversity,  and  ecosystem 
health  also  need  to  be  defined  within 
the  planning  policy. 

Response:  We  have  incorporated  the 
suggested  text  changes,  with  slight 
modification,  into  the  final  policy.  In 
addition,  we  have  defined  the  terms 
biological  integrity,  biological  diversity, 
ecological  integrity,  and  environmental 
health.  These  definitions  are  consistent 
with  those  which  will  appear  in  601  F\V 
3  (ecological  integrity  policvl 

Comment:  Ada  the  fcillowing 
language  to  Section  2.4  C  (11(g):  Internal 
Scoping:  "Identif\'  significant 
opportunities  to  improve  the  health  of 
refuge  habitats  or  to  improve  the 
functioning  of  ecological  systems.  ' 
Response:  We  have  addressed  the 
need  to  identifv  these  opportunities  in 
Section  3.4  C(i He). 

//  Basing  Management  Decisions  on  the 
Best  Available  Science 

(Comment:  With  regard  to  developing 
scientific  and  other  data,  such 
information  may  be  gathered  from  a 
number  of  sources,  including  the 
various  public  comment  periods 
provided  by  the  proposed  policy.  Thus, 
when  the  CCP  is  presented  for  public 
c:omnient.  refuge  planners  should  be 
seeking  input  and  assistance  from  the 
scientific  community  and  the  public  at 
large,  and  be  responsive  to  and 
accountable  for  considering  such 
scientific  input,  as  would  be  the  case 
during  a  notice  and  comment  period 
under  the  National  hinvironmental 
Policy  Act  (NEPA). 

Response:  Indeed,  we  must  seek  and 
be  responsive  to  considering  the 
scientific  input  provided  by  resource 
experts,  and  all  other  publics,  under 
NEPA.  The  final  policy  reflects  these 
points. 

Comment:  Section  602  FW  2..'1  D  of 
the  draft  policy  establishes  a  goal  to 


"support  management  decisions  and 
their  rationale  by  sound  professional 
judgment,"  a  statement  that  appears 
reactive  and  defensive  of  status  quo 
operations.  To  highlight  the  importance 
of  science  in  decision  making,  this  goal 
should  be  reworded. 

Response:  We  revised  the  above  goal 
as  follows:  "To  support  management 
decisions  and  their  rationale  by  using  a 
thorough  assessment  of  available 
science  derived  from  scientific 
literature,  on-site  refuge  data,  expert 
opinion,  and  sound  professional 
judgment."  See  602  FW  3.3  D. 

III.  Defining  Our  Relationship  With 
States  and  Other  Agencies  and  Their 
Programs 

Comment:  One  commenter  states  that 
in  Alaska  the  Department  of  Fish  and 
Game  is  woefully  underfunded  and  the 
Alaska  State  Legislature  has  imposed 
management  "standards  '  regarding 
priorities  for  wildlife  management  that 
are  inconsistent  with  the  major 
purposes  of  National  Wildlife  Refuges  in 
that  state  [e.g.,  to  conserve  fish  and 
wildlife  populations  and  habitats  in 
their  natural  diversity).  The  commenter 
states  that  it  is  unrealistic  to  expect  that 
refuge  management  plans  will  be  the 
same  as  State  plans  especially  when 
dealing  with  controversial  issues. 
Furthermore,  the  public.  Tribes,  and 
n.)n-governmental  organizations  should 
have  the  same  opportunities  for 
participation  in  the  development  and 
review  of  CCPs  as  do  State  and  local 
governments  and  adjacent  landowners. 

Response:  Section  668dd  (e)(l)(A)(iii) 
of  the  National  Wildlife  Refuge  Svstem 
Administration  Act  of  1966  as  amended 
by  the  National  Wildlife  Refuge  Svstem 
Improvement  Act  of  1997.  in.structs  the 
.Secretarv'  to  "issue  a  final  conservation 
plan  for  each  planning  unit  consistent 
with  the  provisions  of  this  Act  and,  to 
the  extent  practicable,  consistent  with 
fish  and  wildlife  conservation  plans  of 
the  State  in  which  the  refuge  is  located 
*    '    *"  We  believe  that  we  have  an 
obligation  under  this  and  other 
provisions  of  the  Refuge  Improvement 
Act  to  work  clo.sely  with  State  fish  and 
game  agencies  as  we  prepare  our  plans. 
It  is  important  to  note  that  the  Act  calls 
for  our  plans  to  be  consistent  with  State 
plans  "to  the  extent  practicable."  and 
that  our  Regional  Directors  are  the 
ultimate  decision  makers  in  the  process. 
Congress  directs  our  close  working 
relationships  with  the  States  We  also 
believe  we  built  sufficient  opportunities 
into  the  process  to  allow  all  interested 
parties  to  participate  in  our  planning 
efforts. 

Comment:  We  received  a  number  of 
comments  that  the  refuge  planning 


teams  should  also  include  members  of 
State  and  Tribal  conservation  agencies. 

Response:  We  changed  the  policv  in 
Section  3.4  C  (l)(a)  to  state  that.  "VVe 
will  provide  representatives  from 
appropriate  State  and  Tribal 
con.ser\'ation  agencies  *    *    *  the 
opportunity  to  serve  on  planning 
teams."  We  will  provide  a  formal 
written  request  inviting  States.  Tribes, 
and  other  appropriate  agencies  to  join 
the  refuge  planning  effort  at  the 
beginning  of  the  process. 

Comment:  Some  commenters 
requested  that  States  be  involved  in 
step-down  management  plans. 

Response:  The  planning  policy 
guidance  provides  for  and  we  encourage 
this  opportunity. 

Comment:  Many  commenters 
requested  that  the  Service  participate  in 
cooperative  pl.anning  efforts  with  States 
and/or  other  agencies. 

Response:  We  have  worked  closely 
with  many  States,  other  Federal 
agencies,  and  others  and  encourage 
cooperative  management  planning  for 
fish  and  wildlife  and  natural  resources 
whenever  feasible. 

Comment:  Some  of  the  commenters 
questioned  whether  State  agencies 
could  be  involved  in  addressing 
comments,  plan  review  and 
implementation. 

Response:  We  encourage  State  and 
other  agency  involvement  throughout 
the  planning  and  management 
processes — including  implementation 
and  review.  Furthermore,  by  being  a 
member  of  the  refuge  planning  team, 
State  agencies  will  have  a  direct 
opportunity  to  assure  that  we  accurately 
reflect  or  respond  to  their  comments  in 
the  CCP  document  or  in  our  analvsis. 
While  we  recognize  the  need  for  input 
and  feedback  from  others,  we  recognize 
the  possibility  of  debate  or  alternative 
management  direction,  if  guided  solely 
by  other  influences.  For  this  reason, 
while  we  encourage  full  input  from  the 
States  and  other  entities  in  our  plans, 
we  retain  management  and  decision- 
making authority  for  all  units  of  the 
National  Wildlife  Refuge  System, 
including  approval  of  CCPs. 

Comment:  Some  commenters  asked 
about  other  possible  partnerships  with 
the  Service,  beyond  CCPs.  such  as  joint 
ventures  and  ecosystem  planning. 

Response:  We  are  appreciative  of  the 
interest  of  States  and  other 
organizations  who  wish  to  participate  as 
a  partner  in  our  refuge  and  non-refuge 
projects.  We  encourage  partnerships 
through  our  ecosystem  approach.  We 
invite  agencies  and  organizations  to 
contact  our  Regional  Offices  for  more 
information  on  how  to  participate  as  a 
partner  in  our  activities. 


Comment:  Some  commenters 
questioned  what  determines  adequate 
coordination  with  States,  other  agencies, 
and  the  public. 

Response:  Adequate  coordination 
with  States.  Tribes,  other  agencies,  and 
the  general  public  includes  an  invitation 
to  participate,  actual  participation  in 
our  processes,  regular  and  good 
communication,  use  of  appropriate  tools 
and  materials  to  aid  coordination,  a 
sense  of  teamwork  from  all  parties,  and 
resulting  successful  partnerships 
beyond  the  planning  phase.  The 
Service's  refuge  planning  policy 
developed  herein  provides  for  all  the 
processes  and  procedures  for  us  to  meet 
our  burden  of  responsibility,  in  regard 
to  agency  coordination. 

IV.  Identifying  Biological  Information 
Necessary  for  Planning  and 
Management 

Comment:  Criteria  should  be 
established  for  assessing  the  adequacy 
of  data  for  making  management 
decisions.  The  Service  should  consider 
delaying  management  choices  until 
adequate  information  is  available  to 
make  a  decision  informed  by  science. 
The  U.S.  Forest  Service  proposed 
planning  rule  states  that  if  data  are  not 
adequate,  this  triggers  a  new  or 
supplemental  broad-scale  assessment  or 
local  analysis  before  proceeding  to 
decision  making.  It  is  suggested  that  the 
Service  consider  a  similar  modification 
of  the  proposed  policy. 

Response:  In  situations  where  we  are 
unable  to  develop  new  data  for  the  CCP. 
the  plan  may  identify  the  need  for 
further  data  collection.  In  such  cases  we 
may  delay  decision  making,  pending 
additional  data  collection  and  analysis. 
There  are  many  sources  of  data  that  can 
aid  in  plan  development.  We  include  a 
list  of  potential  data  sources  in  602  FW 
3.4  C  (l)(e).  A  lack  of  data  should  not 
delay  completion  of  the  CCP. 

Comment:  A  number  of  commenters 
requested  that  the  Service  expand  and 
clarify  its  policy  and  procedures  for 
collection  of  data  associated  with  CCPs. 

Response:  Based  on  the  comments 
received,  we  have  made  extensive 
changes  to  Sections  3.4  C(l)(e)  and  (f), 
including  additional  discussion  on  data 
needs,  data  collection,  data  sources,  use 
of  outside  experts  and  literature 
reviews,  and  data  standards. 

V.  Clarifying  Under  What  Conditions 
We  Should  Revise  a  CCP 

Comment:  Additional  guidance  is 
necessary  to  clarify  the  limits  of  the 
adaptive  management  strategy.  The 
Service's  intention  of  revising  a  CCP 
every  1 5  years  after  establishment  of  the 
initial  CCP  comports  with  the 


requirements  set  forth  in  the  Refuge 
Improvement  Act.  Moreover,  the  Service 
indicates  that  it  will  revise  a  CCP  sooner 
than  15  years  after  the  initial  CCP  is 
approved,  "if  conditions  that  affect  the 
refuge  or  planning  unit  change 
significantly."  It  is  unclear  at  what  point 
or  under  what  conditions  the  CCP 
should,  or  must,  be  reviewed  or 
reassessed,  prior  to  the  expiration  of  the 
15-year  period.  The  commenter  believes 
that  both  the  Refuge  Manager  and  the 
public  need  further  guidance  as  to  when 
a  review  should  be  conducted  as  a  result 
of  changing  ecological  or  other 
conditions  presented  to  the  refuge 
environment,  including  changes  in 
science  which  may  render  a  certain  use 
obsolete  or  no  longer  compatible  with 
the  purposes  for  which  the  refuge  was 
established.  The  Ser\'ice  should  amend 
the  draft  policy  so  as  to  establish  as  near 
of  an  objective  standard  as  possible,  and 
include  guidelines  and  examples  for  the 
use  of  refuge  planners. 

Response:  We  have  modified  Step  8. 
■Review  and  Revise  Plan."  to  provide 
additional  guidance.  We  have  revised 
Subsection  (a)  to  instruct  refuge 
planners  and  managers  to  'ModifN*  the 
plan  and  associated  management 
activities  whenever  monitoring  and 
evaluation  determine  that  we  need 
changes  to  achieve  planning  unit 
purpose(s).  vision,  and  goals." 
Subsection  (b)  now  states:  "Revise  the 
CCP  when  significant  new  information 
becomes  available,  ecological  conditions 
change,  major  refuge  expansion  occurs, 
or  when  we  identify  the  need  to  do  so 
during  plan  review."  While  these 
revisions  are  minimal,  we  believe  we 
must  provide  additional  guidance 
dealing  with  the  principles  of  adaptive 
management  and  monitoring.  However, 
we  do  not  believe  this  type  of  guidance 
is  appropriate  in  our  planning  policy. 
Fulfilling  the  Promise:  The  National 
Wildlife  Refuge  System  includes  a 
number  of  recommendations  focused  on 
developing  programs  for  natural 
resource  inventory  and  monitoring, 
habitat  monitoring,  and  adaptive 
management.  Once  we  fully  implement 
these  recommendations  and  establish 
programs,  we  will  provide  appropriate 
guidance  and  initiate  training  courses. 
Only  then  will  we  be  able  to  utilize  the 
principles  of  adaptive  management  to 
refine  our  approaches  and  determine 
how  effectively  we  are  accomplishing 
refuge  goals  and  objectives. 

Comment:  Some  commenters  asked 
the  Service  to  clarify  what  level  of 
planning  and  plan  revision  is  required 
for  refuges. 

Response:  Chapter  1  of  the  policy 
provides  a  general  description  of 
planning  requirements.  Chapter  3 


(formerlv  Chapter  2)  deals  specifically 
with  CCPs.  Section  3.4  C(8)  provides' 
details  on  plan  revision.  In  general,  all 
newly  established  refuges  will  have  a 
Conceptual  Management  Plan  in  place 
at  the  time  of  refuge  establishment.  We 
will  develop  CCPs  as  soon  as  possible 
but  not  later  than  15  years  after 
establishment  of  a  refuge.  We  will 
review  CCPs  annually  and  make 
revisions  as  needed.  We  will  revise 
CCPs  at  least  even,'  15  years. 

Comment:  Some  commenters  were 
concerned  that  a  change  of  management 
direction  could  occur  with  a  change  of 
Refuge  Manager. 

Response:  The  planning  policy  states 
that  the  Refuge  Manager  shall  manage 
the  refuge  under  an  approved  CCP.  and 
that  plan  revision  should  occur  only 
when  monitoring  and  evaluation 
documents  the  need  for  change  in  order 
to  achieve  planning  unit  purpose(s). 
goals,  and  objectives.  The  Regional 
Director  approves  the  CCP  with  input 
and  concurrence  from  many  levels 
within  the  Ser\'ice,  as  well  as  outside 
review  and  comment. 

\7.  Expediting  or  Further  Clarifying  Our 
Planning  Process 

Comment:  Implementing  a  "Public 
Participation  Plan"  early  in  the 
planning  process  before  developing 
alternatives  or  drafting  the  plan  will 
help  the  Service  identif\'  issues  and 
define  the  desired  future  condition(s)  of 
a  particular  refuge.  Extra  effort  will  be 
needed  at  this  step  of  the  process  in 
order  to  establish  a  firm  foundation  for 
subsequent  planning  phases.  Additional 
guidance  would  be  helpful  to  ensure 
refuge  planners  make  this  effort. 

Response:  We  require  the  preparation 
of  a  "Public  Participation  Plan" 
(referred  to  as  a  "Public  Involvement/ 
Outreach  Plan")  in  Step  1. 
"Preplanning:  Planning  the  Plan."  of 
our  Comprehensive  Conservation 
Planning  process.  We  also  provide 
guidance  on  preparing  a  "Public 
Involvement/Outreach  Plan"  during  the 
Refuge  Comprehensive  Conserxation 
Planning  course  offered  at  our  National 
Conservation  Training  Center.  This 
course  is  available  to  Service  personnel 
and  other  planning  team  members  who 
are  about  to  begin  the  preparation  of  a 
refuge  CCP. 

Comment:  Integrating  the  CCP  with 
various  Environmental  Assessments 
(EA)/Environmental  hnpact  Statements 
(EIS)  from  the  outset  may  not  achieve 
the  planning  expediency  that  it  is 
intended  to  achieve.  To  save  time  and 
money,  it  is  suggested  that  the  first  step 
in  the  CCP  process  should  be  the 
development  of  a  stand-alone  "vision 
document"  that  generally  describes  the 
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goals  of  the  refuse  and  it.s  desired  future 
condition.  After  tht-  m)als  of  the  refuge 
and  its  desired  future  condition  are 
documented  and  agrt;ed  upon,  then 
various  EAs/ELSs  can  be  developed  as  a 
mechanism  to  examine  the  alternatives 
on  how  to  achieve  them. 

Rfsponsf:  There  is  no  nt!ed  for  a 
stand-alone  vision  document.  The 
refuge  vision  statement  and  goals  are 
integral  parts  of  our  C.C.P  proc;ess. 
Identified  in  Step  1.  "Preplanning: 
Planning  the  Plan."  we  subsequently 
share  them  with  the  public  in  Step  2. 
"Initiate  Public  Involvement  and 
Scoping,"  and,  based  on  the  public's 
comments,  modify  them  as  appropriate 
in  Step  3,  "Review  Vision  Statement 
and  Cloals  and  Determine  .Significant 
Issues."  We  ultimatt^ly  use  them  to  help 
identify  our  ProposfKl  Af:tion  in  the 
draft  NEPA  document  in  Step  4, 
"Develop  and  Analyze  Alternatives, 
Including  the  Proposed  Action."  The 
proposed  action  will  be  the  one  that  best 
achieves  the  refuge  purpose(s).  vision. 
and  goals;  helps  fulfill  the  Refuge 
System  mission:  maintains  and.  where 
appropriate,  restores  ecological 
integrity;  addresses  tht?  significant 
issues  and  rtdevant  mandates;  and  is 
consistent  with  principles  of  sound  fish 
and  wildlife  management. 

(Comment:  Incorporating 
"compatibility  determinations"  within 
the  CCP  process  is  a  laudable  goal. 
However,  in  light  of  the  previously 
completed  determinations,  it  mav  be 
advisable  to  allow  this  proc:ess  to  have 
its  own  time  line  independent  from,  but 
monitored  by.  the  C.C.P  process.  These 
determinations  may  be  e.xamples  when- 
interim  modifications  (of  the  size  or 
scope  that  would  not  require  reopening 
the  planning  process)  are  needed 
between  scheduled  planning  cycles. 
Additional  guidance  may  be  necessarv 
to  help  determine  when,  where  and  how 
these  interim  modifications  an;  made 

Rt'spnnse  We  beli<>ve  that 
incorporating  compatibilitv 
determinations  in  our  refuge  (;(;Ps  is 
both  efficient  and  makes  good  sense. 
The  degree  of  publii:  review  and 
opportunities  to  comment  provided  in 
the  f;CP  process  will  be  more  than 
adequate  to  fully  comply  with  the 
provisions  of  the  National  Wildlife 
Refuge  System  Improvement  Act  of 
1997.  We  believe  that  we  will  be  able  to 
accommodate  most,  if  not  all.  interim 
modifications  required  for  these 
determinations  through  the  revision 
procedures  of  the  process.  While  we 
will  likely  accommodate  many  of  these 
modifications  without  rpnpening  the 
entire  planning  process,  we  will 
undoubtedly  reopen  some.  The  process 


will  be  able  to  accommodate  both 
situations 

C^ommfnt:  A  c:ommt>nter  expressed 
the  t:oncern  that  the  lack  of  specific  data 
should  not  impede  the  planning 
process,  but  rather  incorporate  and 
identify  this  shortC(jming  as  a  specific 
need  of  a  particular  refuge  in  the 
planning  process.  While  the  draft  policy 
specifically  mentions  that  the  CX;P  can 
identify  data  needs  as  part  of  the  plan, 
it  does  not  provide  direc:tion  to  the 
effef:t  that  the  planning  process  should 
continue  and  not  be  stalled  as  a  result 
or  incomplete  data. 

Response:  We  revised  the  text  of  the 
policy  in  Step  1.  "Preplanning:  Planning 
the  plan,  (e)  Planning  Area  and  Data 
Needs."  to  indicate  that  "While  we  may 
not  be  able  to  develop  new  data  for  the 
('CP.  we  may  identify  the  need  for 
further  data  collection.  A  lack  of  data 
should  not  delav  the  cf)mpletion  of  the 
CCP" 

Comment:  A  concern  has  been  raised 
regarding  the  "Internal  Reviews"  of  the 
(]CP.  or  subparts  thereof,  that  are  called 
for  in  the  draft  policy.  In  each  reference 
to  internal  reviews,  the  draft  policy 
directs  that  these  should  be  conducted 
by"*   *   *  following  established 
regional  procedures,"  yet  fails  to 
identify  what  these  procedures  mav  be. 
The  commenter  believes  that  additional 
guidance  is  needed  to  provide  a  greater 
degree-  of  consistency  to  the  manner  in 
which  internal  reviews  are  conducted. 

flespon.'se.- The  "established  regional 
procedures"  to  which  we  refer  deal 
j)rimarily  with  the  internal  distribution 
of  documents.  We  have  revised  the  text 
of  the  policv  in  both  Step  5.  "Prepare 
Draft  Plan  and  NEPA  Document,  (d) 
Internal  Review."  and  Step  6.  "Prepare 
and  Adopt  Final  Plan,  (c)  Internal 
Review."  to  provide  further  guidance  on 
the  internal  distribution  of  documents 
to  include:  "*    *    *  refuge  program 
managers,  ecosystem  managers,  refuge 
staff  and  other  appropriate  .Service 
programs  and  divisions,  as  well  as  other 
agency  partners  " 

Comment:  From  a  public  participation 
point  of  view,  a  c:ommenter 
nM:ommends  that  a  generalized 
description  of  the  tvpes  of 
circumstances  in  which  "categorical 
exemptions"  may  be  invoked  would  be 
helpful  to  include  in  the  final  policy 
Another  commenter  noted  that  Section 
2.4  C  (8){b)  states  that  CCPs  will  be 
periodically  reviewed  and  revised 
"*    *   *  generally  through  the  use  of  a 
categorical  exclusion."  It  was  requested 
that  the  Service  define  exactly  what 
category  of  actions,  either  individually 
or  cumulatively,  it  determines  will  not 
have  a  significant  effect  on  the  human 
environment  (40  CFR  1508  4). 


Response:  When  revising  a  CCP.  we 
expect  our  decision  makers  to  ensure 
that,  when  we  can  categoricallv  exclude 
an  action,  the  action  does,  in  fact, 
comply  with  the  requirements  and 
limitations  described  in  the  categorical 
exclusion.  Because  most  categorical 
exclusions  apply  to  a  variety  of  our 
actions  and  different  program  activities, 
it  is  not  possible,  nor  desirable,  to 
address  in  this  policy  all  possible 
actions  or  situations  covered  bv  a  given 
categorical  exclusion.  Our  NEPA  policy 
alreadv  provides  such  guidance  (see  550 
FW  3. ,3). 

Comment:  The  opening  section  of  Part 
B02.  (National  Wildlife  Refuge  System 
Planning),  Chapter  2,  (Comprehensive 
Conservation  Planning  Process),  says: 
"it  is  not  the  intent  of  this  policv  to 
provide  step-by-step  direction  on  how 
to  prepare  a  CCP  but  rather  to  establish 
the  requirements  and  standards  to 
which  we  will  hold  all  CCPs."  However, 
"requirements  and  standards"  are  either 
ncm-existent  or  ver>'  weak.  Instead,  the 
subsequent  sections  primarily  describe 
the  steps  of  the  planning  process.  This 
is  particularly  apparent  when  it  comes 
to  wildlife-dependent  recreational  uses. 

Response:  We  have  revised  the  text  of 
the  policy  in  Section  3.1  (formerly 
Section  2.1),  "What  is  the  purpose  of 
this  chapter?,"  to  read,  "This  policy 
provides  guidance,  step-by-step 
direction,  and  establishes  minimum 
ri^quirements  for  all  CCPs."  We  will 
address  the  "requirements  and 
standards"  to  which  we  originally 
referred  in  Part  601  of  the  Service 
Manual.  "Mission.  Goals,  and  Purposes 
of  the  National  Wildlife  Refuge 
System,"  as  well  as  through 
recommendations  in  Fulfilling  the 
Promise   The  National  Wildlife  Refuge 
System 

(Mmment:  After  describing  the  steps 
to  be  taken  to  ensure  public: 
involvement  in  the  scoping  process  in 
Section  2.4  B(2),  the  policy  requires  a 
review  of  the  vision  statement  andg^^oals 
to  determine  significant  issues  (Section 
2.4  B(3)).  Item  B(3)  says,  "based  on  this 
review,  modify  the  vision  and  goals  for 
the  planning  unit  as  appropriate."  The 
planner  needs  to  keep  in  mind  that 
(Congress  has  set  certain  policies  and 
requirements  for  the  administration  of 
the  Refuge  System.  The  following 
sentences  should  be  added  to  B(3)(a): 

"We  need  to  keep  in  mind  that  the 
law  sets  forth  some  very  specific 
policies  and  requirements  for  the 
administration  of  the  Refuge  System. 
These  include  the  basic  mission  of  the 
System  and  the  direction  that 
compatible  wildlife-dependent 
recreation  is  a  legitimate  and 
appropriate  general  public  use  of  the 


System,  directly  related  to  the  mission 
of  the  System  and  the  purposes  of  many 
refuges.  Regardless  of  what  may  or  may 
not  develop  during  the  public 
involvement  and  scoping  process,  the 
law  requires  that  wildlife-dependent 
recreational  uses  be  facilitated  and 
expanded." 

Response:  Step  2.  "Initiate  Public 
Involvement  and  Scoping,"  instructs  the 
planner  to  involve  the  public  and  gather 
comments  on  the  existing  vision 
statement,  goals  and  objectives, 
potential  issues,  management  actions 
and  concerns,  significant  problems  or 
impacts  and  opportunities  or 
alternatives  to  resolve  them.  This  is  the 
verv  essence  of  the  scoping  process 
mandated  by  NEPA.  Step  3  " Review- 
Vision  Statement  and  Goals  and 
Determine  Significant  Issues."  further 
instructs  the  planner  to  review  and 
evaluate  the  public's  comments  on  the 
vision  statement  and  goals  and  modif\' 
them  as  appropriate.  It  may  not  be 
appropriate  to  modify  them  based  on 
the  comments  received.  Professional 
planners  understand  that  decisions  are 
not  based  on  majority  opinion,  and  we 
charge  them  with  making  certain  the 
public  understands  this  most  basic 
tenant  of  NEPA. 

Comment:  The  Service  properly  states 
that  one  of  the  goals  for  the  CCP  is  to 
"ensure  that  we  manage  each  refuge  to 
fulfill  the  mission  of  the  System  as  well 
as  the  specific  purposes  for  which  we 
established  that  refuge."  The  purposes 
for  which  the  refuge  was  established 
should  be  the  very  foundation  of  every 
CCP.  Thus,  each  CCP  should  begin  with 
a  recitation  of  the  goals  for  which  that 
particular  refuge  was  established,  as 
enunciated  in  the  text  of  the  refuge's 
authorizing  documentation,  and  a 
narrative  of  how  those  goals  relate  to 
and  fulfill  the  NWRS  mission.  Such  an 
approach  would  not  only  ensure 
adherence  to  the  refuge's  purposes  and 
Refuge  System  mission,  but  would  be 
consistent  with  the  intent  of  Congress  in 
enacting  the  Refuge  Improvement  Act. 

Response:  Step  1.  "Preplanning: 
Planning  the  Plan,"  now  includes  a  new 
Subsection  (b)  Identify  Refuge 
Purpose(s).  History,  and  Establishing 
Authority.  We  instruct  those  preparing 
CCPs  to  "Document  the  history  of  refuge 
establishment  and  management,  as  well 
as  refuge  purposes  and  authorizing 
authority*   *   *"  which"*   *   *  will 
become  driving  forces  in  the  process 
*   *   *"  This  is  the  first  task  the  newly 
formed  planning  team  undertakes,  and 
we  include  this  important  material  in 
Chapter  I,  "Introduction/Background" 
of  the  CCP  (also  see  Exhibit  3-4). 

Comment:  The  Service's  proposed 
policy  would  require  additional 


expenditures  of  time  on  the  part  of  FWS 
personnel,  particularly  Refuge  System 
field  personnel.  There  is  concern  that 
the  demands  imposed  on  Refuge 
Managers  and  their  staffs  by  these 
proposed  planning  and  related  NEPA 
compliance  requirements  will  adversely 
affect  refuge  staffs  ability  to  maintain 
their  commitment  to  current  refuge 
operations,  if  additional  funds  and 
personnel  are  not  made  available.  Thus. 
it  is  imperative  that  the  level  of 
commitment  on  the  part  of  the  Service 
toward  proper  planning  and 
administration  of  the  Refuge  System  be 
matched  by  a  commitment  from  the 
Department  of  the  Interior  and 
Administration  to  seek  an  appropriate 
level  of  funding  on  a  yearly  basis,  to 
provide  additional  staff  and  other 
resources,  where  needed. 

Response:  We  recognize  this  potential 
problem.  Congress  increased  our  budget 
in  1996  to  include  funding  dedicated  to 
the  preparation  of  CCPs.  Our  regional 
and  field  offices  are  using  these  funds 
to  provide  professional  planning  staff 
and  ser\ices  to  assist  refuge  field 
personnel  in  the  preparation  of  their 
plans.  The  CCPs  themselves  also  will 
document  the  increased  staffing  and 
funding  levels  required  for  their  full 
implementation. 

Comment:  Public  participation  is 
critical  to  the  administration  of  a  refuge 
and  the  Refuge  System.  Proposed 
Section  2.4  C  (2)(a)  appears  to  only 
provide  the  public  with  the  ability  to 
comment  on  the  Notice  of  Intent  to 
prepare  a  CCP  only  if  the  Senice 
intends  to  prepare  an  EIS  for  the  CCP. 
The  public  should  have  the  ability  to 
provide  public  comments  as  part  of  the 
scoping  process  when  the  Service 
intends  to  prepare  a  CCP.  whether  or 
not  an  EIS  is  drafted.  This  section 
should  be  amended  to  make  clear  that 
a  comment  period  will  follow  the 
publication  of  a  Notice  of  Intent  to 
prepare  a  CCP.  whether  or  not  the 
Service  intends  to  prepare  an  EIS.  and 
if  later  in  the  process  the  Ser\'ice 
decides  to  prepare  an  EIS,  a  public 
comment  period  would  follow  that 
announcement  as  well. 

Response:  We  did  not  intend  to  limit 
public  participation  during  the  scoping 
process.  We  have  revised  the  text  to 
remove  any  possible  misconceptions 
concerning  our  desire  to  openly  solicit 
public  comment  throughout  the  scoping 
process,  whether  or  not  we  prepare  an 
EIS.  We  have  modified  Section  3.4  C 
(2)(b)  (formerly  Section  2.4  C  (2)(b))  to 
read:  "Public  scoping  will  continue 
until  we  prepare  a  draft  CCP/NEPA 
document." 

Comment:  Amend  the  proposed 
public  review  period  for  a  draft  CCP/ 


NEPA  document  to  provide  a  60-day 
comment  period  for  an  EA.  as  well  as 
the  currently  proposed  60-day  comment 
period  when  an  EIS  is  to  be  drafted. 

Response:  We  modified  the  final 
policy  (see  602  FW  3.4  C  (5){e))  to  read. 
"Provide  a  minimum  of  30  days  for 
public  review  of  a  draft  CCP  with  an  EA 
and  45  days  for  a  draft  CCP  with  an 
integrated  EIS."  The  comment  periods 
noted  reflect  the  minimum  comment 
periods  authorized  under  current  NT!PA 
policies.  We  recognize  that  under  many 
circumstances  the  comment  period 
associated  with  a  particular  CCP  will 
often  be  much  longer  depending  on  the 
nature  and  complexity  of  the  plan. 

Comment:  Scientific  data,  collected 
from  governmental  and  non- 
governmental organizations,  academia 
and  other  sources  are  vital  to  refuge 
planning.  Although  the  Service's  draft 
policy  acknowledges  this  importance, 
we  feel  that  identif\'ing  the  need  for 
additional  data  is  of  equal  importance  to 
acknowledging  the  existence  of  data 
already  in  hand.  The  current  reading  of 
Section  2.4  C  (l)(d)  states  that  the 
planner  "can  identif\'  the  need  for 
additional  data."  Such  language  does 
not  adequately  emphasize  the 
importance  of  developing  additional 
data.  Hence,  we  recommend  that  the  last 
sentence  of  2.4  C  (l)(d)  be  modified  as 
follows:  "You  do  not  need  to  de\elop 
new  data  at  the  time  of  drafting  the  CCP. 
If  current  data  exists,  the  CCP  should 
state  so  and  summarize  the  existing 
data:  if  no  current  data  exists,  the  CCP 
should  state  so.  and  identify'  to  the 
extent  possible  the  type  of  data  that  will 
need  to  be  developed.  " 

Response:  We  have  substantially 
revised  the  text  of  Section  3  4  C  (l)(e) 
(formerly  Section  2.4  C  (l)(d))  based  on 
a  number  of  comments  we  received. 

Comment:  1.6  K.  Planning  Team 
Leader.  Revise  last  sentence  to  read: 
"The  Planning  Team  Leader  manages 
the  refuge  planning  process,  and 
ensures  compliance  with  applicable 
regulatory  and  policv  requirements." 

Response:  We  made  the 
recommended  change  in  the  final 
policy.  See  602  FW  1.6  Q. 

Comment:  1 .8  E.  Planning  Team 
Leader.  Revise  second  sentence  to  read: 
"The  Planning  Team  Leader,  in 
consultation  with  the  Refuge  Manager, 
is  responsible  for  identifying 
appropriate  and  proper  representation 
on  the  interdisciplinarv  planning 
team.*    *    *" 

Response:  We  made  the 
recommended  change  in  the  final 
policy.  See  602  FW  1.8E. 

Comment:  1.8  F.  Refuge  Supenisor. 
Insert  at  the  end:  "Once  the  plan  is 
approved  by  the  Planning  Team  Leader 
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and  the  Rehige  Manager,  the  Refuge 
Supervisor  will  also  be  responsible  for 
review  and  approval  of  the  plan  prior  to 
its  submission  to  the  next  approval 
level." 

Response:  We  made  the 
recommended  change,  with  slight 
modification,  in  the  final  policy.  See 
602FW1,8F 

Comment:  1.8  G  Refuge  Manager. 
Revise  second  sentence  to  read:  "The 
Refuge  Manager  assures  that  the  refuge 
staff  participates  in  plan  development, 
and  is  responsible  for  its  content  in 
terms  of  information  relating  to 
management  of  refuge  resources  and  use 
activities." 

Response:  The  latter  is  the 
responsibility  of  the  entire  planning 
team,  and  not  just  the  Refuge  Manager. 
We  have  added  this  responsibility  to  1.8 
H.,  "Planning  Team.  ' 

Comment:  Section  1.2,  "What  does 
Part  602  apply  to?  '  should  be  amended 
to  include  at  the  end  of  the  sentence, 
"except  coordination  areas,"  to  be 
consistent  with  Section  1.6  C,  which 
states  "[wle  do  not  require  CCPs  for 
Coordination  Areas." 

Response:  To  clarify.  Part  602 
includes  four  parts.  Part  602  FW  1  is  a 
general  overview  of  refuge  planning  and 
addresses  more  than  just  CCPs.  It 
applies  to  all  units  of  the  National 
Wildlife  Refuge  System. 

Comment:  Although  recreational  and 
commercial  trapping  are  clearly 
"wildlife-dependent  recreational  uses" 
of  the  Refuge  System,  it  is  unclear 
whether  the  planning  policy  requires 
compatibility  determinations  for  these 
activities.  Although  the  Refuge 
Improvement  Act  does  not  identify 
trapping  as  a  "priority  use"  of  the 
Refuge  System,  trapping  is  still  a 
"wildlife-dependent  recreational  use" 
and  should  therefore  mandate 
production  of  a  compatibility 
determination,  with  full  public  review 
and  comment.  This  point  should  be 
clarified  in  the  planning  policy. 

Response:  If  a  refuge  plan  included 
trapping  as  a  use  in  our  proposed 
action,  it  would  require  a  compatibility 
determination  under  the  provisions  of 
this  policy.  We  believe  we  adequately 
addressed  this  concern  in  Step  5, 
"Prepare  Draft  Plan  and  NEPA 
Document,  Subpart  (b)  Compatibility 
Determinations."  This  subpart  requires 
refuge  planners  to  "Complete  new 
compatibility  determinations  or  re- 
evaluate existing  compatibility 
determinations  as  part  of  the  CX.P 
process  for  all  individual  uses,  specific 
use  programs,  or  groups  of  u.ses 
associated  with  the  proposed  action, 
when  adequate  information  is  available 
and  where  possible."  It  further  requires 


that  we  incorporate  the  draff 
compatibility  determinations  info  the 
draft  CCP  as  an  appendix  and  obtain  the 
required  public  review  and  comment  as 
part  of  the  draft  CCP  and  NEPA 
document. 

Comment:  The  draft  policy  only  lists 
trapping  as  a  component  of  "Population 
Management"  in  its  list  of  step-down 
management  plans  in  Section  3.5  of  Part 
602  FW  3.  Step-down  management 
plans  are  required  for  all  hunting  and 
fishing  programs,  but  not  for 
recreational  and  commercial  trapping. 
The  commenter  interprets  this  to  mean 
that  commercial  and  recreational 
trapping  will  not  be  allowed  on  the 
National  Wildlife  Refuge  System.  If  this 
interpretation  is  incorrect  and 
commercial  and  recreational  trapping 
will  be  allowed  on  the  Refuge  System, 
then  the  draft  planning  policy  should 
include  a  step-down  management  plan 
for  this  wildlife-dependent  recreational 
activity. 

Response:  The  commenter's 
interpretation  is  incorrect.  Commercial 
and  recreational  trapping  may  be 
allowed  on  a  refuge,  but  only  if  done  as 
part  of  "Population  Management."  As 
the  commenter  notes,  we  include 
"Population  Management"  in  the  list  of 
step-down  management  plans.  If 
trapping  is  to  be  a  part  of  the 
management  of  wildlife  populations, 
such  as  management  of  furbearer 
populations,  protection  of  facilities,  or 
controlling  problem  predators,  we 
would  require  the  refuge  to  address 
trapping  and  associated  means  of  the 
population  management  program  in 
such  a  plan.  The  reason  that  trapping 
does  not  appear  on  the  list  of  priority 
wildlife-dependent  recreational  uses  is 
that  only  the  six  activities  listed  therein 
are  specufically  identified  in  the  Refuge 
Admini.stration  Act.  Other  refuge  uses, 
whether  listed  on  the  list  of  step-down 
management  plans  specifically,  or  under 
a  general  category,  will  require  planning 
and  compliance,  including  a 
compatibility  determination.  As  such, 
the  current  reference  to  trapping  in  602 
FW  4,  .Sectif)n  4.5,  under  "Population 
Management"  was  intentional  and  is 
correct. 

Comment:  The  .Service  needs  to 
disentangle  NEPA  from  the  CCP 
process.  To  that  end,  the  commenter 
recommends  that  we  revise  Section  2  4 
to  require  that  an  EA  or  an  EIS  be  a 
document  entirely  independent  of  the 
CCP  process.  Alternately,  the 
commenter  requests  that  we  justify  the 
legal  distinction  behind  the 
determination  to  integrate  a  NEPA 
document  within  a  (3CP  and  a 
determination  to  forego  integration. 


Response:  The  language  in  Section  3.4 
B  (formerly  Section  2.4  B)  is  correct. 
The  Council  on  Environmental  Quality's 
(CEQ)  regulations  require  that  "to  the 
fullest  extent  possible,  agencies  shall 
prepare  draft  environmental  impact 
statements  concurrently  with  and 
integrated  with  environmental  impact 
analyses  and  related  surveys  and  studies 
required  by  the  Fish  and  Wildlife 
Coordination  Act  (16  U.S.C.  661  et  seq.]. 
the  National  Historic  Preservation  Act  of 
1966  (16  use.  470  et  seq.),  the 
Endangered  Species  Act  of  1973  (16 
use.  1531  etseq.).  and  other 
environmental  review  laws  and 
exec  itive  orders"  (40  CFR  1502.25).  The 
regulations  also  tie  a  similar 
requirement  to  the  preparation  of 
environmental  assessments  (40  CFR 
1501.7(b)(3)).  The  confusion  lies  in  the 
fact  that  the  development  of 
alternatives,  analysis  of  impacts,  and 
public  participation  occurs  throughout 
this  integrated  process,  up  until  the 
agency  makes  the  final  decision  in  the 
Record  of  Decision  (ROD)  (for  an  EIS)  or 
a  Finding  of  No  Significant  Impact 
(FONSI)  or  decision  to  prepare  an  EIS 
(for  an  EA).  However,  after  the  agency 
has  made  a  decision  on  the  content  of 
the  CCP,  the  CCP  serves  as  the 
management  plan  for  the  Service.  The 
NEPA  document  is  useful  then  as  a 
reference  and  to  ensure  that  the  Service 
maintains  its  commitment  to  the  actions 
it  intended  to  take,  as  analyzed  in  its 
NEPA  document.  The  final  policy 
recognizes  the  independent  nature  of 
the  CCP  following  the  completion  of  the 
integrated  process. 

Comment:  The  draft  policy  authorizes 
the  continuance  of  wildlife-dependent 
recreational  uses  on  an  interim  basis  for 
lands  newly  acquired  into  the  Refuge 
System,  pending  completion  of  a  CCP. 
Section  2.4  (5)(d)  states:  "*    *    *  the 
draft  CCP  and  NEPA  documents  also 
must  identif\'  any  existing  wildlife- 
dependent  recreational  uses  occurring 
on  those  lands.  Also  identify  those  uses 
deemed  compatible  that  we  may  allow 
to  continue  on  an  interim  basis  once  we 
acquire  the  lands,  pending  completion 
of  a  CCP."  However,  it  is  unclear  what 
authority  makes  an  interim 
compatibility  determination  for  such 
wildlife-dependent  uses. 

Response:  Section  668dd(d)(3)(A)(ii) 
of  the  National  Wildlife  Refuge  System 
Administration  Act  of  1966  as  amended 
by  the  National  Wildlife  Refuge  System 
Improvement  Act  of  1997,  states  that: 
"On  lands  added  to  the  System  after 
March  25.  1996,  the  Secretary-  shall 
identify,  prior  to  acquisition, 
withdrawal,  transfer,  reclassification,  or 
donation  of  any  lands,  existing 
compatible  wildlife-dependent 
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recreational  uses  that  the  Secretary 
determines  shall  be  permitted  to 
continue  on  an  interim  basis  pending 
completion  of  the  comprehensive 
conservation  plan  for  the  refuge."  We 
will  use  our  compatibility  policy  to 
make  such  determinations. 

Comment:  Section  2.4  B  {6)(i),  Part 
602  FW  2  states  that  "[I|n  some  cases, 
we  may  require  a  30-day  public  review 
period  for  the  FONSI."  However,  the 
proposed  policy  does  not  define  what 
will  trigger  public  review.  This  section 
should  be  revised  to  outline  the  criteria 
FWS  will  use  to  make  this 
determination. 

Response:  The  CEQ  established 
criteria  for  requiring  such  a  review  in 
the  "Regulations  for  Implementing  the 
Procedural  Provisions  of  the  National 
Environmental  Policy  Act"  (40  CFR 
1500-1508),  and  Executive  Orders 
11988  (Floodplain  Mcuiagement)  and 
11990  (Protection  of  Wetlands).  The 
regulations  require  public  review 
"*   *   *  (a)  if  the  proposal  is  a  borderline 
case,  i.e..  when  there  is  a  reasonable 
argument  for  preparation  of  an  EIS;  (b) 
if  it  is  an  unusual  case,  a  new  kind  of 
action,  or  a  precedent-setting  case  such 
as  a  first  intrusion  of  even  a  minor 
development  into  a  pristine  area;  (c) 
when  there  is  either  scientific  or  public 
controversy  over  the  proposal;  or  (d) 
when  it  involves  a  proposal  which  is  or 
is  closely  similar  to  one  which  normally 
requires  preparation  of  an  EIS."  The 
executive  orders  require  public  review  if 
a  proposed  project  would  be  built  in 
and  negatively  impact  a  floodplain  or 
wetland. 

Comment:  Exhibit  2  lists  41  statutes 
and  executive  orders  that  must  be 
considered  during  Comprehensive 
Conservation  Planning.  All  of  the  listed 
statutes  and  executive  orders  provide 
for  environmental  or  cultural 
protections  while  the  authorities 
applying  to  FWS  land  management 
responsibilities  are  missing.  The  list 
would  be  complete  if  the  following 
statutes  and  executive  orders  were 
added: 

1.  Executive  Order  12866  requiring 
economic  impact  analyses  of  any 
Federal  action. 

2.  Regulatory  Flexibility  Act  requiring 
the  evaluation  of  the  effects  of  any 
proposed  action  on  small  entities. 

3.  Mining  and  Minerals  Policy  Act  of 
1970  that  applies  to  the  Secretary  of  the 
Interior  in  carrying  out  any  program  as 
may  be  authorized  by  any  law. 

4.  National  Materials  and  Minerals 
Policy  Research  and  Development  Act 
of  1980,  which  mandates  similar 
requirements  as  under  the  Mining  and 
Minerals  Policy  Act. 


Response:  We  do  not  intend  the  list  of 
statutes  and  executive  orders  in  Exhibit 
.3-2  to  be  all  inclusive.  It  is  simply  a  list 
of  some  of  the  more  common  ones  that 
apply  to  many  refuges.  Other  statutes 
and  executive  orders,  such  as  those 
cited,  also  must  be  taken  into 
consideration  by  the  refuges  to  which 
they  specifically  apply. 

Comment:  The  policy  should  have 
better  requirements  for  public 
involvement  so  there  is  a  consistent  way 
for  the  public  to  be  involved  throughout 
the  Refuge  System.  One  commenter 
recommends  the  requirement  for 
Federal  Register  notices  for  all  CCPs  at 
the  scoping  and  public  review  stages,  in 
addition  to  notices  in  local  newspapers 
or  radio.  In  many  areas,  refuge  offices 
are  not  located  within  the  actual  refuge 
areas,  so  greater  effort  needs  to  be  made 
to  involve  the  public.  Public  notification 
and  opportunity  for  comment  should  be 
required  for  all  CCPs  at  the  scoping 
phase  when  plan  development  or 
revision  is  initiated,  in  addition  to  a  30- 
60  day  or  more  public  comment  period 
for  draft  plans.  Copies  of  draft  and  final 
plans  should  be  made  available  to  any 
member  of  the  public  upon  request  and 
on  a  website.  Statements  that  FWS  shall 
"develop  and  implement  a  process  to 
ensure  active  public  participation^  (see 
"Planning  and  the  NWRSIA-97)  give  a 
minimum  standard  that  is  woefully 
inadequate  and  sets  the  stage  for  poor 
performance.  Although  later  sections  of 
the  policy  better  explain  notice  and 
comment  procedures,  there  are 
loopholes  indicating  that  not  all  CCPs 
will  require  full  public  input  and 
review. 

Response:The  policy,  as  currently 
written,  requires  full  public  input  and 
review  for  all  CCPs.  Step  1 . 
"Preplanning:  Planning  the  Plan," 
requires  the  preparation  of  a  Public 
Involvement/Outreach  Plan  for  each 
CCP,  and  notes  that  "We  integrate 
public  involvement  and  outreach  into 
each  step  and  it  continues  throughout 
the  planning  process."  Step  2,  "Initiate 
Public  Involvement  and  Scoping," 
requires  that  we  publish  a  Notice  of 
Intent  in  the  Federal  Register  for  each 
CCP,  and  "Using  news  releases  to  the 
local  media  and  other  appropriate 
means,  (to)  notify  the  affected  public  of 
the  opportunity  to  participate  in  the 
preparation  of  "the  CCP  *   *   *"  Step  2 
also  notes  that  "Public  scoping  will 
continue  until  we  prepare  a  draft  CCP/ 
NEPA  document."  Step  5,  "Prepare 
Draft  Plan  and  NEPA  Document," 
requires  that  we  publish  a  Notice  of 
Availability  in  the  Federal  Register  for 
each  CCP,  and  "Notify  the  affected 
public  of  the  availability  of  these 
documents  through  other  appropriate 


means,  as  identified  in  the  Public 
Involvement/Outreach  Plan."  Step  5 
also  requires  that  we  'Conduct 
appropriate  public  involvement 
activities  as  called  for  in  the  Public 
Involvement/Outreach  Plan."  Step  6. 
"Prepare  and  Adopt  Final  Plan." 
requires  that  we  "Prepare  a  summary  of 
the  public  comments  received  and  a 
statement  of  the  disposition  of  concerns 
expressed  in  those  comments  *    *    *'■ 
Step  6  also  requires  that  we  publish  a 
Notice  of  Availability  of  the  final 
approved  CCP  and  NEPA  document(s) 
in  the  Federal  Register.  Step  8.  "Review 
and  Revise  Plan,"  calls  for  us  to 
"Continue  informing  and  involving  the 
public  through  appropriate  means  " 

Comment:  One  commenter 
commended  the  Services  statements  in 
the  draft  planning  policy  that  new 
wilderness  reviews  be  conducted  as  one 
of  the  "required  elements"  of  the  CCP 
planning  process  but  expressed 
disappointment  that  the  draft  policy 
does  not  provide  guidance  on  how  to 
conduct  a  wilderness  review.  (In  fact,  it 
alludes  to  a  policy  that  has  yet  to  be 
written.)  Worse  still,  the  policy  includes 
a  loophole  that  would  allow  refuges  to 
defer  wilderness  reviews  indefinitely. 
(A  footnote  to  the  policy  reads:  "Some 
of  these  required  elements  may  not  be 
available.  In  these  cases,  you  need  to 
develop  objectives  or  strategies  in  the 
plan  to  acquire  that  information.") 

Response:  We  do  not  believe  that  our 
policy  on  National  Wildlife  Refuge 
System  planning  is  the  proper  place  to 
provide  detailed  guidance  on 
conducting  wilderness  reviews.  We  will 
provide  this  guidance  in  the 
forthcoming  Director's  Order  on 
'Wilderness  Review  and  Evaluation  " 
This  Director's  Order  will  provide 
guidance  on  conducting  wilderness 
reviews  pending  completion  of  Part  610 
of  the  Fish  and  Wildlife  Service  Manual. 
"Wilderness  Management."  Concerning 
the  "loophole."  we  have  removed  the 
footnote  from  Exhibit  3-3. 

Comment:  Amend  the  policy  to 
ensure  that  the  vision  statement  for  the 
refuge  is  clearly  tied  to  the  mission  of 
the  Refuge  System,  the  purposes  of  the 
refuge,  and  the  maintenance  and 
restoration  of  biological  integrity, 
diversity,  and  environmental  health. 
The  draft  policy  does  not  appear  to 
provide  guidance  on  the  preparation  of 
appropriate  refuge  visions. 

Response:  We  nave  revised  the 
definition  of  "Vision  Statement  " 
accordingly.  See  602  FW  1.6  Z.  We  also 
have  added  additional  guidance  on  the 
preparation  of  refuge  vision  statements 
to  602  FW  3.4  C  (l)(g). 

Comment:  Some  commenters 
requested  that  the  Service  add 
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information  on  the  history  of  settlement, 
land  use,  and  land  tenure  of  the  refuge 
planning  area. 

Response:  We  have  modified  the 
policy  by  adding  this  item  to  Section  3.4 
C  (l)(e)  and  the  Refuge  Planning 
Checklist  (Exhibit  3-3). 

Comment:  Some  comments  were 
made  about  the  National  Wildlife 
Refuge  System  compatibility  policy  and 
process  and  the  need  to  further  explain 
its  relationship  to  refuge  planning. 

Response:  When  prepeiring 
Comprehensive  Conservation  Plans 
(CCPs)  and  Conceptual  Management 
Plans,  refuge  planning  teams  will  use 
the  compatibility  process  outlined  in 
the  agency's  compatibility  policy  as 
defined  in  regulations.  (See  603  FW  2  of 
the  Ser\'ice  Manual.)  We  do  not  find  it 
neces.sar\'  to  duplicate  this  information 
herein. 

Comment:  Some  commenters 
requested  that  CCPs  should  provide 
supporting  documentation  and  rationale 
for  refuge  objectives. 

Response:  We  have  modified  Section 
3.4  C  (4)(d)  (Objective  Development)  to 
require  that  CCPs  include  a  short 
narrative  summary,  including 
appropriate  literature  citations,  which 
provides  the  rationale  for  each  objective. 

Comment:  Some  commenters 
requested  additional  information  on 
adaptive  management  and  monitoring. 

Response:  The  refuge  planning  policy 
only  touches  on  the  need  for  adaptive 
management  and  monitoring  to  assure 
that  we  are  meeting  refuge  purposes, 
goals,  and  objectives  and  that 
management  strategies  are  appropriate. 
We  will  develop  additional  Service 
policy  and  guidance  on  both  the 
adaptive  management  process  and 
monitoring. 

Comment:  Some  commenters 
requested  that  the  policy  include 
examples  of  planning  products,  such  as 
statements  for  refuge  goals,  objectives, 
and  strategies. 

Response:  We  find  that  having  a 
number  of  examples  in  the  actual  policy 
is  not  appropriate.  What  we  have  done 
and  will  continue  to  improve  upon,  is 
to  provide  a  handbook  on  developing 
quality  goals,  objectives,  and  strategies. 
Also,  the  National  Conservation 
Training  Center  course  on  Refuge 
Comprehensive  Conservation  Plarming 
provides  both  a  training  session  as  well 
as  an  expanded  guide  of  resource 
material,  including  many  examples  of 
planning  products.  It  is  our  intent  to 
keep  this  information  current  and  up-to- 
date  with  the  best  available  information 
and  examples. 

Comment:  Comments  were  raised 
which  asked  us  to  identify  the  standards 
for  measuring  Service  success  in 


achieving  Refuge  System  and  refuge 
planning  goals. 

Response:  In  general,  our  measure  of 
success  is  as  follows:  (1)  complete 
plans:  (2)  implementation  is  preceding: 
and  (3)  monitoring  and  evaluation  are 
under  way  to  help  assess  and  determine 
successful  management  actions. 
Additionally,  we  are  in  the  process  of 
developing  a  new  policy  chapter  for  the 
National  Wildlife  Refuge  System,  which 
will  include  identification  of  Refuge 
System  goals.  We  have  identified  refuge 
planning  goals  in  Chapter  1  of  our 
planning  policy.  We  also  have  initiated 
a  process  for  national  review  of  refuge 
CCPs  to  help  us  evaluate  our  planning 
process  and  products,  including  the 
capability  to  measure  our  successes  and 
establishing  standards  to  assure  we  are 
achieving  our  goals.  We  also  are 
developing  further  guidance  on  adaptive 
management  and  monitoring,  which 
will  play  key  roles  in  determining  the 
success  of  the  refuge  planning  process. 
We  sense  that  it  may  take  a  number  of 
years  until  we  can  make  an  adequate 
assessment  of  the  planning  process  and 
the  resulting  products  before  we  can 
fully  identify  such  measures  and 
standards.  As  we  further  develop  and 
refine  this  information,  including  it  in 
future  updates  of  the  refuge  planning 
policy  will  be  appropriate.  We  invite 
feedback  from  the  public  and  other 
agencies  on  our  successes  and  needs  for 
refinement  throughout  our  planning 
efforts. 

Comment:  Some  commenters  asked 
how  we  would  determine  whether  a 
CCP  should  be  prepared  for  a  single 
refuge  or  a  complex  of  refuges. 

Response:  We  will  determine  the 
scope  of  a  CCP  on  an  individual,  case- 
by -case  basis.  Developing  a  CCP  or  CCPs 
for  an  administrative  complex  of  refuges 
is  ecologically  efficient  and  generally 
our  desired  approach.  However,  in 
many  cases,  doing  single  refuge  plans, 
or  plans  for  less  than  an  entire  refuge 
complex,  may  be  more  effective  and 
efficient. 

(Comment:  Some  questions  were 
raised  about  the  lead  responsibilities, 
coordination  and  organizational 
relationship  for  developing  CCPs  within 
the  Service. 

Response:  The  Refuges  and  Wildlife 
Program  has  the  lead  in  preparing  plans 
(see  "Who  is  responsible  for 
implementing  our  policy?,"  602  FW 
1.8), 

(Comment:  A  recommendation  was 
made  to  provide  a  review  copy  of  the 
draft  CCP  to  all  resource  experts  who 
contribute  to  a  CCPs  development. 

Response:  We  changed  the  policy  in 
Section  3.4  C(5)(e)  to  reflect  this 
recommendation. 


Commenf- Commenters  requested  that 
the  Service  clarify  the  definition  of 
"objective,"  and  expand  upon  the 
description  of  the  objective 
development  process,  including 
explaining  how  objectives  should  be 
worded. 

Response:  We  have  included  a  revised 
definition  of  objectives  in  Section  1.6  N 
and  a  revised  and  expanded  description 
of  the  objective  development  process  in 
Section  3.4  C(4)(d). 

Comment:  Section  602  FW  1.3  and 
various  other  sections  in  the  draft  policy 
indicate  that  the  plans  will  "contribute 
to"  the  System  mission.  In  each  such 
instance,  the  phrase  "contribute  to" 
should  be  replaced  with  the  word 
"fiilfills.  " 

Response:  We  slightly  modified  the 
recommended  change  in  the  final  policy 
to  read,  "help  fulfill  the  Refuge  System 
mission." 

Comment:  The  policy  should  call  for 
bold  vision  statements  of  what  the 
planning  unit  should  be,  or  what  we 
hope  to  do.  The  draft  language  in 
Section  602  FW  1.6  S  uses  words  that 
are  passive  and  indirect  (what  the 
planning  unit  "could  be"). 

Response:  We  made  the 
recommended  change  in  the  final 
policy.  See  602  FW  1.6Z. 

Comment:  Section  2.4  C(l)(d)  should 
be  modified  to  place  the  emphasis 
squarely  on  conservation  of  wildlife, 
habitat,  and  biological  integrity,  where 
it  belongs.  The  Service  should  establish 
a  two-stage  process  that  first  identifies 
and  describes  the  management  steps 
that  are  necessary  to  accomplish  the 
first  priority  ("wildlife  first")  and  only 
then  determine  what  opportunities  for 
wildlife-dependent  recreation  will  be 
provided  ("wildlife-dependent 
recreation  second"). 

Response:  The  Refuge  Improvement 
Act  clearly  states  that  wildlife  comes 
first  on  refuges.  We  only  would  allow 
those  wildlife-dependent  uses  deemed 
compatible  and  appropriate  to  occur. 
Section  602  FW  3.4  C(l){e)  (formerly 
Section  602  FW  2.4  C(l)(d))  identifies 
the  steps  in  preplanning.  At  this  stage 
we  are  gathering  information  only. 
Hence,  we  see  no  need  to  establish  a 
two-stage  process  as  suggested. 

Comment:  A  two-stage  process  is  also 
recommended  for  determining  goals  and 
objectives:  wildlife  comes  first,  wildlife- 
dependent  recreation  comes  second. 
There  is  a  fear  that  the  draft  policy 
would  mix  wildlife  conservation  and 
recreation  together. 

Response:  Again,  we  see  no  need  to 
establish  a  two-stage  process  as 
suggested.  The  Refuge  Improvement  Act 
makes  it  quite  clear  that  wildlife  comes 
first  on  National  Wildlife  Refuges. 


Comment:  Section  602  FW  2.4  C(l)(d) 
states  that  "You  do  not  need  to  develop 
new  data  for  the  CCP."  This  statement 
belies  the  commitments  in  Fulfilling  the 
Promise  to  address  the  Refuge  System's 
biological  shortcomings.  This  sentence 
should  be  replaced  with  an  admonition 
that  a  certain  level  of  information  is 
necessary  before  the  planning  process 
can  be  initiated  in  earnest. 

Response:  We  made  the 
recommended  change  in  the  final 
policy.  We  modified  602  FW  3.4  C(l)(e) 
(formerly  602  FW  2.4  C{l)(d))  to  read: 
"While  we  may  not  be  able  to  develop 
new  data  for  the  CCP,  we  may  identify 
the  need  for  further  data  collection.  A 
lack  of  data  should  not  delay  the 
completion  of  the  CCP." 

Comment:  Section  602  FW  2.4 
C(l}(d)(i)  should  be  reworded  to  ensure 
that  CCPs  identify  and  describe  the 
"current  and  historic  distribution, 
migration  patterns,  and  abundance  of 
fish,  wildlife,  and  plants  *   *   *"  In 
addition,  this  section  should  be 
amended  to  identify  and  describe  "those 
fish,  wildlife,  and  plants  that  are  rare 
and/or  declining  within  the  regional 
ecological  context  within  which  the 
planning  unit  occurs." 

Response:  Although  we  added  the 
suggested  language  regarding  rare  and/ 
or  declining  species  to  the  final  policy 
(see  602  FW  3.4  C(l)(e)(vii)),  language 
pertaining  to  the  "distribution, 
migration  patterns,  and  abundance  of 
fish,  wildlife,  and  plants"  remains 
unchanged  to  be  consistent  with 
language  that  appears  in  the  Refuge 
Improvement  Act.  To  help  address  the 
commenter's  concern,  we  modified  602 
FW  3.4  C(l)(e)(v)  in  the  final  policy  to 
read,  "Current  and  historic  description 
of  the  flora  and  fauna,  and  the  diversity 
of  habitats  and  natural  communities." 

Comment:  Section  602  FW  2.4 
C(l)(d)(iii)  should  be  reworded  to 
ensure  that  CCPs  identify  and  describe 
the  "current  and  historic  diversity'  of 
habitats  and  natiiral  conununities  and 
those  habitats  and  communities  that  are 
rare  and/or  declining  within  the 
regional  ecological  context  within 
which  the  planning  unit  occurs."  In 
addition.  Section  602  FW  2.4 
C(l)(d)(vii)  should  be  reworded  to 
ensure  that  the  plans  identify  and 
describe  the  "ciirrent  and  historic  role 
of  fire  and  other  natural  processes." 

Response:  We  incorporated  the 
suggested  changes,  with  slight 
modification,  into  the  final  policy.  See 
602  FW  3.4  C(l)(d}(v),  (viii),  and  (xiii). 

Comment:  Section  602  FW  2.4  C(2){c) 
should  be  modified  so  as  to  ensure  that 
planners  "identify  any  new  information, 
issues,  concerns  *  *  *" 


Response:  We  made  the 
recommended  change  in  the  final 
policy.  See  602  FW3.4  C(2)(c). 

Comment:  Section  602  FW  2.4  C(4)(d) 
should  be  modified  to  adopt  a  System- 
wride  general  policy  for  implementing 
the  Refuge  Improvement  Act's 
monitoring  requirement. 

Response:  A  System-wide  policy  that 
addresses  monitoring  within  the  Refuge 
System  already  exists  in  701  FW  2  of  the 
Service  Manual.  We  are  currently 
revising  this  policy  guidance  and  will 
address  the  monitoring  mandates  of  the 
Refuge  Improvement  Act,  as  necessary. 

Comment:  Concurrent  with  the 
publication  of  the  final  planning  policy, 
the  Service  must  publish  interim 
guidance  on  how  wilderness  reviews  are 
to  be  conducted.  The  guidance  should 
state  that  the  reviews  should  include: 

(1)  An  inventory  of  all  qualifying  areas, 

(2)  an  analysis  of  the  suitability  for  their 
designation  as  wilderness,  and  (3)  a 
recommendation  for  wilderness 
designation. 

Response:  We  expect  that  both  the 
interim  and  final  policy  on  wilderness 
will  include  inventory,  study,  and 
recommendation  as  steps  needed  to 
complete  wilderness  reviews.  The 
inventory  of  the  refuge  should  be  broad- 
based  to  determine  what  areas  would 
qualify  as  wilderness.  The  study  would 
analyze  in  detail  the  resources,  values, 
uses,  and  other  characteristics  of  the 
qualifying  areas  (Wilderness  Study 
Areas).  The  recommendation  follows 
the  study  and  would  depend  on  its 
conclusions. 

Comment:  Section  1.7  A  should  be 
modified  by  adding  "or  critical  habitat 
designations  or  proposals"  after  the 
words  "endangered  species  recovery 
plans."  In  addition.  Section  2.4 
C(l)(d){xiii)  should  be  amended  to  read 
"Existing  special  management  areas  or 
designations  {e.g.,  wilderness,  critical 
habitat  designation  or  proposal, 
research  natural  area  *   *   *)." 

Response:  We  believe  the 
recommended  change  is  unnecessary 
since  the  list  is  not  meant  to  be  all 
inclusive. 

Comment:  A  new  Section  2.4 
C(l)(d)(xiv)  should  be  added  that 
indicates  "Opportimities  to  reintroduce 
endangered,  threatened,  candidate,  or 
other  rare  species  to  the  planning  unit." 

Response:  We  do  not  believe  this 
information  is  appropriate  to  include  in 
a  section  dealing  with  preplanning  data 
needs  (602  FW  3.4  C(l)(e)).  Such  actions 
would  be  more  appropriate  to  include  in 
the  range  of  alternatives  in  the  NEPA 
document. 

Comment:  Section  602  FW  2.4  C(5)(a) 
shoidd  be  modified  as  follows:  "Ensure 
that  no  activities  are  authorized  on  a 


national  wrildlife  refuge  that  may 
interfere  with  the  recovery  of  a 
threatened  or  endangered  species,  and 
ensure  compliance  regarding  other 
programs  and  policies,  including  the 
Clean  Water  Act  *   *  *" 

Response:  We  believe  the  current 
language  in  602  FW  3.4  C  (5)(a)  that 
states  "Ensure  compliance  regarding 
other  programs  and  policies,  including 
Section  7  of  the  Endangered  Species 
Act;  Sections  401  and  404  of  the  Clean 
Water  Act  *   *   *  "  already  addresses  the 
above  concerns. 

Comment:  Section  1.5  F  should  be 
amended  to  reflect  the  Refuge 
Improvement  Act  by  adding  at  the  end 
"and  to  ensure  that  these  uses  receive 
enhanced  consideration  over  general 
public  uses  in  the  Refuge  System." 

Response:  We  made  the 
recommended  change  in  the  final 
policy.  See  602  FW  1.5  G. 

Comment:  Section  2.4  C  (l)(d)  should 
be  amended  by  adding  at  the  end  a  new- 
paragraph  "(xv)  Conflicts  that  may 
occur  or  be  expected  to  occxir  between 
non-priority  uses  and  priority  uses  of 
the  planning  unit." 

Response:  We  believe  this  information 
is  more  appropriate  in  the  section 
dealing  with  environmental 
consequences  (602  FW  3.4  C  (4)(f)) 
rather  than  the  section  dealing  with 
preplanning  data  needs  (formerly  602 
FW  2.4  C  (l)(d)).  We  made  the  suggested 
change  in  the  final  policy.  See  602  FW 
3.4C(4)(f). 

Comment:  Planning  requirements 
should  be  issued  as  regulations  not  as 
policy.  Comprehensive  Conservation 
Planning  is  an  integral  part  of  the 
Refuge  Improvement  Act,  and  issuing 
planning  regulations  to  implement  the 
Act  is  entirely  consistent  with 
Congressional  and  Administrative  intent 
to  promulgate  nationally  consistent 
plans  for  die  Refuge  System.  This  is  an 
opportunity  to  institutionalize  better 
science  and  clear  national  direction  and 
maintain  this  guidance  through  changes 
in  agency  personnel,  changes  in  agency 
structure,  and  changes  in 
administrations.  This  would  increase 
consistency,  accountability,  and 
enforceability  within  the  Refuge  System. 
Further,  if  promulgated  as  regulations, 
the  Service  would  have  additional 
justification  to  increase  funding  for 
refuge  planning  because  the  provisions 
of  the  regulations  would  be  mandatory, 
as  opposed  to  discretionary. 

Response:  We  assume  that  the 
commenter  intended  to  suggest  that  our 
planning  requirements  be  published  in 
the  Code  of  Federal  Regulations  (CFR) 
rather  than  in  the  Service  Manual.  We 
believe  that  one  of  the  main  objectives 
of  this  effort  is  to  institutionalize  better 
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science  and  clear  direction  that  will  be 
maintained  regardles.s  of  changes  in 
personnel,  etc.  We  believe  that,  for  a 
number  of  reasons,  the  Service  Manual, 
rather  than  the  CFR.  is  the  proper 
vehicle. 

The  issuance  of  planning 
requirements  as  part  of  the  Service 
Manual  will  accomplish  the 
requirements  of  the  National  Wildlife 
Refuge  System  Administration  Act.  as 
amended  by  the  National  Wildlife 
Refuge  System  Improvement  Act. 
Publishing  planning  rules  in  the  Service 
Manual  rather  than  the  CFR  does  not 
diminish  the  requirements  that  they 
contain.  Refuge  Managers  will  be  bound 
by  those  requirements  that  are 
mandatory  whether  or  not  we  publish 
them  in  the  CFR.  In  addition,  because 
the  planning  chapters  contain  rules,  we 
will  have  to  use  the  same  notice  and 
comment  procedure  utilized  to  adopt 
these  chapters  if  we  decide  to  amend  or 
change  them. 

We  have  chosen  to  use  the  Service 
Manual  because:  (1)  The  requirements 
are  primarily  working  rules  of 
procedure  for  Refuge  Managers  to  follow 
with  regard  to  areas  that  they  manage: 
(2)  the  planning  chapters  contain  a  mix 
of  rules  that  we  must  follow  and  general 
guidance  that  we  normally  will  adhere 
to  but  that  we  may  deviate  from  as  the 
particular  situation  warrants:  (3)  the 
planning  chapters  do  not  directly 
regulate  the  public;  (4)  the  planning 
chapters  and  the  Service  Manual  are 
available  to  the  public  through  either 
the  Department  of  the  Interior  or  the 
Fish  and  Wildlife  Service  home  pages 
on  the  World  Wide  Web  or  by  request 
made  to  any  refuge  or  Service  field, 
regional,  or  headquarters  office  and. 
therefore,  are  as  available  to  the  public 
as  they  would  be  if  published  in  the 
CFR;  and  (5)  publishing  in  the  Service 
Manual  rather  than  the  CFR  does  not 
affect  the  strength  of  any  rules  that  are 
in  the  chapters  nor  does  it  exempt  us 
from  procedural  requirements. 

Comment:  The  introductory  sections 
of  the  draft  planning  policy  identify  an 
important  and  useful  sot  of  refuge 
planning  goals  (.Sections  t.5  and  2.31. 
Especially  important  are  the  goals  of 
ensuring  that  the  System  "contributes  to 
the  conservation  of  biological  diversity 
and  integrity  and  to  the  structure  and 
function  of  the  ecosystems  of  the  United 
States"  {Section  1.5  B)  and  encouraging 
that  refuge  planning  be  done  in  concert 
with  an  ecosystem  approach  (Section 
2.3  t>).  However,  those  goals  are  not 
c:learly  identified  as  "national  policy" 
and  they  are  not  integrated  into  the 
development  of  a  vision  and  goals. 
While  there  is  strong  support  for  basing 
future  refuge  management  on  ecosystem 


goals,  this  emphasis  needs  to  be  much 
more  clearly  articulated. 

Response:  We  recognize  the  need  to 
establish  national  policy  regarding 
Refuge  System  goals.  This  policy  is 
currently  under  development  and  will 
eventually  appear  as  601  FW  1  of  the 
.Service  Manual.  We  expect  this  policy 
to  be  available  for  public  review  and 
comment  in  spring  2000. 

Comment:  The  definition  of  "all 
available  information"  should  be 
adopted  from  the  Proposed 
Compatibility  Regulations  (64  FR  49056) 
which  includes  as  sources  of 
information  "planning  documents, 
environmental  assessments, 
environmental  impact  statements, 
annual  narratives,  information  from 
previously  conducted  or  on-going 
research,  data  from  refuge  inventories  or 
studies,  published  literature  on  related 
biological  studies.  State  conservation 
management  plans,  field  management 
experience,  etc." 

Response:  We  made  the 
recommended  change  in  the  final 
policy.  See  602  FW  3.4  C  (l)(e). 

Comment:  The  FWS  must  ensure  that 
plans  at  the  national,  regional,  and 
ecosystem  levels  are  in  place  before 
refuge  planning  begins  The  current 
schedule  for  CCP  completion  does  not 
consider  whether  larger-scale  priorities 
are  iii  place,  and  does  not  provide 
enough  time  to  develop  sound 
individual  CCPs.  If  this 
recommendation  is  not  adopted.  Refuge 
Managers  must  at  the  very  least  be 
required  to  state  minimum  inventon,' 
needs  in  their  plans,  if  for  no  other 
reason  than  to  ensure  that  they  have  the 
minimum  baseline  data  they  need  in 
order  to  write  their  next  plan. 

Response:  We  will  coordinate  CCP 
schedules  so  that  they  follow 
completion  of  national,  regional,  and 
ecosystem  plans  whenever  possible. 
However,  we  recognize  that  in  some 
instances  we  will  develop  CCPs  before 
ecosystem  and  other  plans  are  in  place 
or  updated.  Our  policy  is  to  make 
management  decisions  using  a  thorough 
assessment  of  available  science  derived 
from  scientific  literature,  on-site  refuge 
data,  expert  opinion,  and  sound 
professional  judgment.  In  situations 
where  we  are  unable  to  develop  new 
data  for  the  CCP,  the  plan  may  identif\' 
the  need  for  further  data  collection.  In 
such  ca.ses  we  may  delay  decision 
making,  pending  additional  data 
collection  and  analysis. 

Comment:  A  section  in  the  planning 
policy  should  be  dedicated  to  issues 
external  to  refuge  boundaries  including 
how  land  acquisition  and  other 
ecosystem  management  tools  fit  in  the 


context  of  Comprehensive  Conservation 
Planning. 

Response:  We  recognize  the  need  for 
this  additional  guidance.  Consequently, 
we  will  be  adding  an  additional  chapter. 
Land  Protection  Planning  (602  FW  2).  to 
the  Service  Manual  in  the  near  future. 

Comment:  Endangered  and  threatened 
species  should  be  addressed  separately 
within  the  planning  policy.  The 
Service's  recommendations  should 
provide  direction  for  specific 
conservation  and  recover}'  planning  for 
threatened  and  endangered  species. 
Each  refuge  should  be  required  to 
integrate  specific  threatened  and 
endangered  species  Conservation  and 
Recover\'  Plan  implementation  tasks 
into  their  CCP. 

Response:  We  do  not  believe  there  is 
a  need  to  address  endangered  and 
threatened  species  separately  within  our 
policy.  We  address  endangered  and 
threatened  species  concerns  at  various 
steps  throughout  the  planning  process 
(see  602  FW  1.7  A  and  602  FW  3.4  C 
(l)(a),(l)(e),  (4)(d),  (4)(f).  (5}(a)).  We 
agree  that  we  should  integrate 
Conservation  and  Recover}'  Plan 
implementation  tasks  for  threatened  and 
endangered  species  into  refuge  CCPs. 
where  applicable.  We  advocate  the 
development  of  goals,  objectives,  and 
strategies  for  the  recover}'  and 
conservation  of  threatened  and 
endangered  species  for  any  refuge  with 
the  potential  for  such. 

Comment:  The  U.S.  General 
Accounting  Office  (GAO)  has  identified 
four  practical  steps  to  successfully 
implementing  ecosystem  management 
(RCED-99-64).  The  Service  should 
identif}'  opportunities  to  make  the 
proposed  planning  process  more 
consistent  with  these  steps,  to  ease  the 
transition  to  an  ecosystem  approach.  It 
is  believed  that  the  steps  for  ecosystem 
management  that  GAO  has  identified 
are  consistent  with  the  Refuge 
Improvement  Act  and  with  the  Service's 
compatibility  approach  to  determining 
the  appropriateness  of  refuge  uses. 

Response:  We  feel  the  recommended 
change  is  beyond  the  scope  of  this 
policy. 

Comment:  Section  2.4C  (l)(d)  should 
be  modified  to  require  identification  of 
the  relationship  between  the  planning 
unit  and  its  watershed,  and  planning 
teams  should  be  encouraged  to  identify 
water  quality  threats  by  collaborating 
with  the  Environmental  Protection 
Agency  (EPA). 

Response:  We  see  no  need  to 
specifically  mention  the  relationship 
between  the  planning  unit  and  its 
watershed  since  this  relationship  is 
encompassed  by  602  FW  3.4  C  (l)(e)(ii). 
With  regard  to  the  identification  of 


water  quality  threats,  we  have 
incorporated  the  above  suggestion  with 
the  exception  that  we  did  not 
specifically  mention  collaboration  with 
the  EPA.  We  added  text  to  602  FW  3.4 
C  (l)(o)  that  states:  "Obtain  information 
from  Federal,  Tribal.  State,  and  local 
agencies*    *    *"  We  imply  consultation 
with  the  EPA.  as  appropriate. 

Comment:  The  Forest  Service  rule, 
released  on  October  5.  1999, 
acknowledges  the  dynamic  nature, 
uncertainty  and  inherent  variability  of 
ecological  systems  of  which  we  have 
incomplete  data  and  knowledge.  As  a 
result  the  Forest  Service  explicitly 
encourages  that  variable  natural 
processes  be  considered  when  defining 
desired  future  ecological  conditions. 
The  Forest  Service  also  shifts  its 
perspective  from  a  focus  on  habitat  and 
population  to  a  focus  on  the  ecosystem 
conditions  necessary'  to  assure  a  high 
likelihood  of  maintaining  the  viability 
of  native  and  desired  non-native  species 
over  time  within  the  plan  area.  This 
shift  in  perspective  would  benefit  the 
management  of  wildlife  refuges  as  well. 

Response:  We  recognize  the  benefit  of 
looking  at  the  ecosystem  context  of  each 
refuge.  Our  policy  provides  direction  for 
the  Refiige  Manager  and  planning  team 
to  assess  ecological  conditions  of  the 
watershed,  ecosystem,  and  the 
relationship  to  the  refuge  (see  602  FW 
1.7).  Our  policy  also  provides  direction 
for  adaptive  management  and 
monitoring,  as  well  as  direction  to 
change  refuge  management  in  the  event 
of  new  circumstances  or  information 
(see  602  FW  3).  The  Service  also  has 
existing  policy  cind  guidance  on 
ecosystem  management  and  will  be 
developing  new  policy  and  guidance  on 
ecological  integritv- 

Comment:  Section  2.4  C  (l)(d)  should 
be  modified  to  direct  the  planning  team 
to  identify  and  describe  as  appropriate, 
the  structures,  components,  and 
functions  of  the  ecosystem(s)  of  which 
the  refuge  is  a  part.  In  addition.  Section 
2.4  C  (4)(d)  should  be  modified  to  direct 
planning  teams  to  develop  objectives  for 
ecosystem  structures,  components,  and 
functions  to  maintain  or  restore  the 
ecological  health  of  the  refuge. 

Response:  We  revised  Section  3.4  C 
(l)(e)  to  reflect  that  the  planning  team 
should  identify'  and  describe  the 
structures,  components,  and  functions 
of  the  ecosystem(s)  of  which  the 
planning  unit  is  a  part.  However,  we  do 
not  believe  the  planning  team  should  be 
responsible  for  developing  objectives 
related  to  the  larger  ecosystem.  This 
responsibility  belongs  to  our  ecosystem 
teams. 

Comment:  Section  2.4  C  {3)(b)  should 
be  modified  to  require  that  planning 


teams  "determine  significant  issues  and 
the  appropriate  scale  at  which  to 
consider  those  issues." 

Response:  We  made  the 
recommended  change  in  the  final 
policy.  See  602  FW  3.4  C  (3)(b). 

Comment:  The  Forest  Service  rule 
proposed  that  "focal  species"  should  be 
selected  to  ser\'e  as  surrogate  measures 
in  the  assessment  of  ecological  integrity. 
We  believe  that  with  limited  resources 
for  monitoring  and  a  need  to  assess  the 
health  of  refuge  habitats  and  ecological 
processes,  the  Service  should  adopt  this 
strategy  for  monitoring  ecological 
health.' Specifically.  602  FW  2.4  C  (7) 
should  be  modified  to  require 
monitoring  of  focal  species,  since  their 
status  and  time  trend  provide  insights 
into  the  integrity  of  the  larger  ecological 
system  to  which  refuges  belong,  and 
ecological  health  is  a  strong  overarching 
indicator  of  whether  refuge  management 
is  generally  successful  or  requires 
significant  modification. 

Response:  We  feel  this 
recommendation  is  iiiore  appropriately 
addressed  in  701  FW  2  (the  Service 
Manual  chapter  dealing  with  inventory 
and  monitoring).  This  policy,  currently 
under  revision,  will  help  provide 
guidance  on  how  to  accomplish 
monitoring  strategies  identified  in  the 
CCP. 

Comment:  It  would  be  useful  for 
Refuge  Managers  to  seek  out 
information  regarding  trends  in  refuge 
ecological  conditions.  It  is  important  not 
only  to  know  the  current  status  of  refuge 
conditions,  but  also  whether  they  are 
improving  or  declining,  in  order  to  most 
effectively  prioritize  management 
activities.  Hence,  Section  2.4  C  (l)(d) 
should  be  modified  to  read:  "Identify- 
and  describe  the  following  conditions 
and  their  trends  as  appropriate." 

Response:  We  made  the 
recommended  change  in  the  final 
policy.  See  602  FW  3.4  C  (l)(e). 

Comment:  It  is  recommended  that 
Section  2.4  (l)(d)  be  amended  so  that 
planning  teams  would  be  strongly 
encouraged  to  collaborate  with  adjacent 
landov^ners  including  State,  Federal. 
Tribal,  and  private  landowners, 
especially  to  acquire  data  that  may  be 
relevant  to  planning  decisions. 
Furthermore,  planning  teams  should  be 
encouraged  to  collaborate  as  appropriate 
with  the  Environmental  Protection 
Agency,  the  Department  of  Agriculture's 
Forest  Service  and  Natural  Resources 
Conservation  Service,  the  Department  of 
Commerce's  National  Marine  Fisheries 
Service,  the  United  States  Army  Corps 
of  Engineers,  and  relevant  bureaus 
within  the  Department  of  the  Interior 
such  as  the  U.S.  Geological  Survey. 
Each  of  these  agencies  may  be  able  to 


provide  information  that  may 
dramatically  improve  the  quality  of 
CCPs  with  limited  expense  by  the 
Service. 

Response:  We  incorporated  the  above 
suggestion  into  the  final  policy.  We 
added  language  to  602  FW  3.4  C  (l)(e) 
which  states:  "Obtain  information  from 
Federal,  Tribal,  State  and  local  agencies, 
and  private  landowners  concerning  land 
management  issues  that  may  impact  or 
relate  to  the  planning  unit."  We  also 
substantially  modified  this  section  of 
the  draft  policy  to  include  a  wide 
variety  of  additional  sources  of 
information  we  will  consult  during  the 
preplanning  stage. 

Comment:  Section  2.4  C  (3)(b)  limits 
the  consideration  of  issues  in  the  CCP 
to  those  that  are  determined  to  be 
"significant"  by  the  planning  team.  To 
ensure  consistency  across  refuge  units 
and  to  ensure  that  important  ecological 
or  public  use  issues  are  not  excluded 
from  consideration  in  some  plans,  it  is 
necessary-  to  establish  criteria  for 
determining  which  issues  are 
"significant'"  and  thereby  warrant 
consideration  in  the  CCP. 

Response:  We  incorporated  the  above 
recommendation  into  the  final  policy. 
We  added  the  following  language  to  the 
end  of  Section  602  FAV  3.4  C  (3)(b): 
■'Significant  issues  typically  are  those 
that  are:  within  our  jurisdiction,  suggest 
different  actions  or  alternatives,  and 
will  influence  our  decision.  " 

Comment:  Section  2.4  C  (4)  should  be 
significantly  modified  to  ensure  wildlife 
conservation  objectives  are  considered 
first  in  the  planning  process.  In 
addition,  another  slight  modification  of 
this  section  should  be  considered.  For 
example,  602  FW  2.4  C  (4)(e)  directs 
planning  teams  to  "develop  inventory 
and  monitoring  strategies  to  measure 
implementation  results  in  quantifiable 
and  verifiable  ways'"  This  should  be 
elaborated  to  include  direction  to 
prioritize  inventory  and  monitoring 
efforts  in  a  maimer  "that  maximizes  the 
usefulness  of  acquired  information  in 
directing  management  activities  toward 
the  improved  ecological  health  of  the 
refuge."  This  additional  direction  will 
lead  to  a  more  productive  use  of  limited 
resources  for  monitoring. 

Response:  We  feel  this 
recommendation  is  more  appropriately 
addressed  in  701  FAV  2  (the  Service 
Manual  chapter  dealing  with  inventory 
and  monitoring).  This  policy,  currently 
under  revision,  will  provide  guidance 
on  how  to  accomplish  monitoring 
strategies  identified  in  the  CCP. 
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VII.  Describing  the  Relationship  ofCCPs 
to  Refuge  Purposes  and  Refuge  System 
Mission 

Comment:  Some  commenters 
requested  that  the  agency  not  overlook 
the  quality  of  the  individual  refuges  for 
sake  of  the  "System." 

Response:  Many  sections  of  the  policy 
identify  the  need  for  the  planning  te<im 
to  acknowledge  individual  refuge 
purposes  and  functions.  For  example, 
see  Sections  1.3  and  3.1. 

(jomment:  Some  comments  were 
received  that  requested  the  C.CP  policy 
provide  more  guidance  on  the 
implications  of  the  Service's  ecosystem 
approach  to  refuge  planning  and 
management.  In  particular,  it  has  been 
noted  that  while  the  Service's  ecosystem 
approach  has  goals  for  the  effective 
c:onservation  of  natural  biological 
diversity,  and  the  perpetuation  (jf 
natural  communities,  many  refuges  have 
created  or  possess  artificial  habitats, 
croplands,  dikes  and  other  structures.  It 
has  been  pointed  out  that  more 
guidaiice  may  be  needed  to  help 
reconcile  the  differences  between  areas 
whic:h  may  be  managed  for 
"naturalness  "  and  those  that  may  ntu^d 
to  be  highly  manipulated  or  developed 
to  support  objectives. 

Response:  We  recognize  the  great 
variability  in  the  Refuge  System.  Many 
areas  are  representative  of  intact 
ecosystems  or  vegetation  communities, 
while  we  mav  have  developed  others  to 
provide  for  wetland  habitats  lost  at  a 
greater  scale.  We  will  require  refuge 
planning  efforts  to  review  a  host  of 
information,  including  establishing 
authorities,  refuge  purposes,  past 
management  practices,  ecosystem  and 
watershed  goals,  activities  of 
neighboring  lands,  and  species  goals 
and  objectives  throughout  their  ranges. 
(Joals  for  the  restoration  or  maintenance 
of  biological  diversity  will  be  high  on 
our  list  of  priorities  for  many  refuges, 
however,  it  will  not  be  appropriate  for 
every  refuge  in  the  Refuge  System.  For 
unless  restoration  of  wildlife  habitat 
takes  place  on  vast  developed  areas  so 
that  we  no  longer  have  to  manage  highlv 
manipulated  refuges  to  make  up  for  the 
loss  of  wetlands  or  the  recovery  and 
restoration  of  habitats  for  endangered 
species,  some  of  our  refuge  management 
will  c:ontinue  to  be  "unnatural,"  vet  for 
the  benefit  of  numerous  wildlife 
species.  We  will  be  working  nationallv. 
and  with  our  partners,  to  help  identify 
and  defini  how  units  of  the  Refuge 
System  can  btsst  contribute  to 
maintainuig  biodiversitv  and  the 
context  of  each  refuge  within  the  greater 
ecosystem  and  landscape. 


VIII.  Addressing  Issues  Related  to 
Recreation  and  Public  Use 

Comment:  The  National  Wildlife 
Refuge  System  Improvement  Act  makes 
it  clear  that  part  of  the  planning  process 
must  be  to  consider,  on  a  priority  basis, 
wildlife-dependent  u.ses  and  to  facilitate 
such  uses.  In  order  to  carrv  out  the 
intent  of  Congress,  the  Service  should 
add  real  "requirements  and  standards  " 
to  assure  that  adequate  attention  is  paid 
to  wildlife.  For  example,  there  should 
be  language  in  Section  2.3  dealing  with 
wildlife-dependent  uses.  This  section 
sets  out  the  goals  for  Comprehensive 
Conservation  Planning  mentioning  the 
ecosystem  concept,  the  use  of  sound 
professional  judgment,  public  comment 
and  several  other  "goals,"  but  nowhere 
does  it  refer  to  the  goal  of  giving  priority 
consideration  to  wildlife-dependent 
uses  or  to  facilitating  them.  The 
commenter  recommends  the  insertion  of 
a  new  Subsection  E.  reading  as  follows, 
and  the  re-lettering  of  the  existing 
Subsections,  E,  F,  and  G: 

"E.  To  assure  that  wildlife-dependent 
recreational  uses  receive  priority 
consideration  during  the  planning 
process  and  that  plans  include  steps  to 
facilitate  such  uses." 

Response:  We  have  inserted  a  new 
Subsection  602  FW  3.3  E  in  the  final 
policy  that  reads:  "To  ensure  that  the 
six  priority  wildlife-dependent 
recreational  uses  receive  prioritv 
consideration  during  the  preparation  of 
CCPs."  We  have  re-lettered  subsequent 
subsections  F.  C.  and  H. 

Comment:  In  Section  2.4  B  (l)(d), 
which  deals  with  "planning  area,  data 
needs,  and  data  standards  "  in  the 
preplanning  process,  item  (x)  should  be 
expanded.  Currently,  that  item  says  that 
the  planning  team  should  "identify  and 
describe  the  following  *    *    *  (x) 
opportunities  for  compatible  wildlife- 
dependent  recreation  "  This  is  quite 
weak  compared  to  the  stress  on 
"facilitating  "  wildlife-dependent 
recreational  uses  contained  in  the 
Refuge  Improvement  Act.  Item  (x) 
should  be  revised  to  read  as  follows: 

"(x)  existing  wildlife-dependent 
recreational  uses,  opportunities  for 
continuing,  facilitating  and  expanding 
such  uses,  and  strategies  to  accomplish 
such  continuation,  facilitation  and 
expansion." 

Response:  We  have  modified  the 
wording  in  Step  1.  "P'-eplanning: 
Planning  the  Plan,  (e)  Planning  Area 
and  Data  Needs"  (602  FW  3.4  C  (l)(e)). 
to  read  as  follows:  ""(xix)  Existing  and 
potential  opportunities  for  wildlife- 
dependent  recreation."  Developing  the 
strategies  associated  with  continuing, 
facilitating,  or  expanding  such  uses 


more  appropriately  belongs  in  Step  4, 
"Develop  and  Analyze  Alternatives. 
Including  the  Proposed  Action,  (e) 
Strategv  Development." 

Comment:  In  Section  2.4  B(l)(f). 
Vision  and  Goals,  the  third  sentence 
contains  a  reference  to  "compatible 
wildlife-dependent  recreation  '  in 
discussing  the  minimum  goals  that 
should  be  included  in  a  CCP.  This 
sentence  should  be  expanded  to  read: 

"At  a  minimum,  each  refuge  should 
develop  goals  within  the  following 
management  areas:  the  continuation, 
facilitation  and  expansion  of 
opportunities  for  compatible  wildlife- 
dependent  recreation  *    *    *" 

Response:  We  believe  the  policv's 
current  wording  is  appropriate. 

Co/n/nenf.  Section  2.4  B(l)(g).  Internal 
Scoping,  refers  to  identification  of 
problems  with  wildlife  and  habitats, 
assessments  of  water  quality  and 
quantity,  potential  need  for 
administrative  sites  or  visitor  facilities, 
land  acquisition,  and  controversial 
management  actions.  There  is  no 
reference  at  all  to  the  continuation, 
facilitation  and  expansion  of  wildlife- 
dependent  uses!  The  following  sentence 
should  be  added  to  this  provision: 

"We  also  need  to  evaluate  the  current 
or  potential  wildlife-dependent  uses 
and  consider  opportunities  to  continue, 
facilitate  and  expand  such  uses. '" 

Response:  We  have  moved  the  list  to 
which  you  refer  to  Section  3.4  C  (l)(e) 
"Planning  Area  and  Data  Needs,  '  and 
have  added  the  following  item,  "(xix) 
Existing  and  potential  opportunities  for 
wildlife-dependent  recreation." 

Comment:  There  is  concern  that  with 
no  public  review  and  comment  process 
in  place,  some  wildlife-dependent  uses 
may  be  allowed  that  are  detrimental  to 
the  refuge  and/or  to  wildlife  inhabiting 
the  refuge.  Such  uses  may  be  allowed 
for  many  years,  as  refuges  are  not 
required  to  prepare  CCPs  until  October 
2012.  The  planning  policy  should 
reflect  that  a  public  review  and 
comment  process  will  be  implemented 
for  all  interim  wildlife-dependent  uses. 
Response:  We  believe  we  adequately 
addressed  this  concern  in  Step  5, 
"Prepare  Draft  Plan  and  NEPA 
Document,  Subpart  (c)  Pre-acquisition 
Compatibility  Determinations."  This 
subpart  requires  that:  "'If  our  proposed 
action  includes  expanding  the  planning 
unit  by  acquiring  new  lands,  the  draft 
CCP  and  NEPA  documents  also  must 
identify'  any  existing  wildlife-dependent 
recreational  public  uses  deemed 
compatible  that  we  will  allow  to 
continue  after  acquisition."  The  public 
will  have  an  opportunity  to  review  and 
comment  on  all  compatibility 
determinations.  Our  refuge  planning 
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policy  directs  that  we  incorporate  pre- 
acquisition  compatibility 
determinations  into  the  draft  CCP  and 
NEPA  document,  where  they  will 
receive  their  required  public  review  and 
comment. 

Comment:  A  few  commenters  stated 
confusion  with,  or  recommended 
changes  to,  the  definition  of  wildlife- 
dependent  recreational  uses.  In 
particular,  some  suggested  we 
reconsider  trapping,  and  other  uses,  as 
a  wildlife-dependent  recreational  use. 

Response:  While  we  recognize  that 
trapping  of  animals  may  be  a  form  of 
wildlife-dependent  recreation,  the 
Refuge  Administration  Act.  as  amended, 
binds  our  definition  of  wildlife- 
dependent  recreational  uses,  which  only 
includes  hunting,  fishing,  wildlife 
observation  and  photography, 
environmental  education  and 
interpretation.  These  are  the  priority 
public  uses  of  the  National  Wildlife 
Refuge  System.  We  recognize  that  we 
may  consider  other  recreational  and 
other  activities,  such  as  trapping,  during 
the  planning  process.  Such  other  uses  or 
activities  proposed  on  a  refuge  mav  or 
may  not  be  both  appropriate  on  the 
refuge  and  compatible  with  refuge 
purposes.  We  would  not  label  other 
recreational  uses  that  we  find  to  be 
appropriate  and  compatible  through  the 
planning  process  as  wildlife-dependent 
recreational  uses,  but  would  place  them 
in  a  category  of  other  recreation. 
Specific  to  trapping,  we  note  that  in 
many  cases  we  would  classify  this 
activity  as  a  commercial  use,  and 
require  a  permit  and  compatibility 
determination.  We  acknowledge  that 
many  of  the  wildlife-dependent 
recreational  uses  are  "more  than 
recreation,"  in  that  the  outdoor 
experience  can  provide  the  visitor  with 
a  wealth  of  experiences.  However  we 
support  and  are  bound  by  the  definition 
in  the  Act. 

Comment:  At  least  one  commenter 
requested  that  we  consider  establishing 
carrying  capacities  for  public  uses  and 
other  uses. 

Response:  The  Service  is  developing 
new  policies  on  habitat  management, 
priority  wildlife-dependent  recreation, 
and  refuge  uses  (appropriate  uses).  We 
will  recommend  that  carrying  capacities 
be  considered  in  the  development  of 
these  policies. 

Primary  Author 

Charles  J.  Houghten,  Acting  Chief, 
Division  of  Refuge  Planning,  Pacific 
Region,  U.S.  Fish  and  Wildlife  Service, 
is  the  primary  author  of  this  notice. 


Refuge  Management — Part  602  National 
Wildlife  Refuge  System  Planning 

Chapter  1  Refuge  Planning  Overview. — 
602  FWl 

1.1  What  is  the  purpose  of  Part  602 
and  this  chapter?  Part  602  provides 
guidance  for  National  Wildlife  Refuge 
System  (Refuge  System)  planning, 
including  specific  chapters  on  the 
Comprehensive  Conservation  Planning 
Process  (602  FW  3)  and  Step-Down 
Management  Plans  (602  FW  4).  This 
chapter  (602  FW  1)  provides  an 
overview  of  refuge  planning.  We  will 
add  an  additional  chapter.  Land 
Protection  Planning  (602  FW  2).  in  the 
near  future. 

1 .2  To  what  does  Part  602  apply? 
Part  602  applies  to  all  units  of  the 
National  Wildlife  Refuge  Svstem. 

1 .3  What  is  our  policy  for  managing 
rehiges?  The  U.S.  Fish  and  Wildlife 
Service  (Service  or  we)  will  manage  all 
refuges  in  accordance  with  an  approved 
Comprehensive  Conservation  Plan 
(CCP).  which,  when  implemented,  will 
achieve  refuge  purposes:  help  fulfill  the 
Refuge  System  mission;  maintain  and, 
where  appropriate,  restore  the 
ecological  integrity  of  each  refuge  and 
the  Refuge  System;  help  achieve  the 
goals  of  the  National  Wilderness 
Preservation  System;  and  meet  other 
mandates.  The  CCP  will  guide 
management  decisions  and  set  forth 
goals,  objectives,  and  strategies  to 
accomplish  these  ends.  We  also  mav 
require  step-down  management  plans  to 
provide  additional  details  about  meeting 
CCP  goals  and  objectives  and  to  describe 
strategies  and  implementation 
schedules.  Each  plan  will  be  founded  on 
principles  of  sound  fish  and  wildlife 
management  and  available  science,  and 
be  consistent  with  legal  mandates  and 
our  other  policies,  guidelines,  and 
planning  documents.  We  will  prepare 
refuge  plans  that,  above  all  else,  ensure 
that  wildlife  comes  first  on  national 
wildlife  refuges. 

1.4  What  are  our  authorities? 
Authorities  listed  below  include  laws 
that  require  us  to  manage  units  of  the 
Refuge  System  in  accordance  with 
approved  CCPs  and  to  integrate  refuge 
planning  decisions  with  the  National 
Environmental  Policy  Act  (NEPA) 
process. 

A.  National  Wildlife  Refuge  System 
Administration  Act  of  1966  as  amended 
by  the  National  Wildlife  Refuge  System 
Improvement  Act  of  1997,  16  U.S.C. 
668dd-668ee  (Refuge  Administration 
Act).  This  law  states  that  ■•*   *   *  the 
Secretary  shall — (i)  propose  a 
comprehensive  conservation  plan  for 
each  refuge  or  related  complex  of 
refuges  *   *   *  in  the  System;  (ii)  publish 


a  notice  of  opportunity  for  public 
comment  in  the  Federal  Register  on 
each  proposed  conser\'ation  plan;  (iii) 
issue  a  final  conservation  plan  for  each 
planning  unit  consistent  with  the 
provisions  of  this  Act  and,  to  the  extent 
practicable,  consistent  with  fish  and 
wildlife  conser\'ation  plans  of  the  State 
in  which  the  refuge  is  located;  and  (iv) 
not  less  frequently  than  15  years  after 
the  date  of  issuance  of  a  conser\'ation 
plan  under  clause  (iii)  and  every  15 
years  thereafter,  revise  the  conser\'ation 
plan  as  may  be  necessary.  "  This  law 
provides  additional  detail  on 
conser\'ation  planning  for  the  Refuge 
System.  Above  all  else,  the  law  directs 
that  wildlife  comes  first  in  the  National 
Wildlife  Refuge  System.  It  does  so  bv 
establishing  that  wildlife  conserxation  is 
the  principal  mission  of  the  Refuge 
System;  by  requiring  that  we  maintain 
the  biological  integrity,  diversity,  and 
environmental  health  of  each  refuge  and 
the  Refuge  System:  and  by  mandating 
that  we  monitor  the  status  and  trends  of 
fish,  wildlife,  and  plants  on  each  refuge 

B.  Alaska  National  Interest  Lands 
Conservation  Act  of  1980  as  amended, 
16  U.S.C.  140hh-3233.  43  U.S.C.  1602- 
1784  (ANILCA).  Section  304  states,  in 
part.  "The  Secretan-  shall  prepare,  and 
from  time  to  time,  revise,  a 
comprehensive  conserxation  plan  *   *   * 
for  each  refuge."  You  may  find 
additional  guidance  on  the  content  of 
these  plans  and  management  direction 
in  this  and  other  sections  of  ANILCA.  If 
any  provisions  of  the  National  Wildlife 
Refuge  System  Improvement  Act  of 
1997  conflict  with  the  provisions  of 
ANILCA.  the  provisions  of  ANILCA  will 
prevail  for  refuges  in  Alaska. 

C.  National  Environmental  Policy  Act 
(NEPA)  of  1969,  as  amended.  42  U.S.C. 
4321-4347,  and  the  Council  on 
Environmental  Quality's  (CEQ) 
Regulations  for  implementing  the 
Procedural  Provisions  of  NEPA.  40  CFR 
1500-1508.  NEPA  is  the  basic  national 
charter  for  protection  of  the 
environment.  The  procedural  provisions 
in  CEQ's  regulations  require  Federal 
agencies  to  integrate  the  NEPA  process 
with  other  planning  at  the  earliest 
possible  time  in  order  to  provide  a 
systematic  interdisciplinary  approach; 
identify  and  analyze  the  environmental 
effects  of  their  actions;  describe 
appropriate  alternatives  to  the  proposal; 
involve  the  affected  State  and  Federal 
agencies.  Tribal  governments,  and  the 
affected  public  in  the  planning  and 
decision-making  process;  and  fully 
integrate  all  refuge  proposals  that  may 
have  an  impact  on  the  environment 
with  the  provisions  of  NEPA  (40  CFR 
1501.2). 
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1 . 5  What  are  the  goals  of  refuge 
planning? 

A.  To  tuisurt'  that  wildlift?  comes  first 
in  tho  National  Wildliff  Kcfupo  System. 

H  To  t'lisur*'  that  we  inanagr  the 
Rttfugt!  System  for  the  lonseryation  of 
fish,  wildlife,  plants,  and  their  habitats 
and  that  refuge  management  achieves 
our  policies,  the  Refuge  System  nussion. 
and  the  purpo.ses  for  which  the  rehige 
was  established. 

C.  To  ensure  that  the  administration 
of  the  Refuge  System  contributes  to  the 
conservaticm  of  the  ecological  integrity 
of  each  refuge,  the  Refuge  System,  anil 
to  the  structure  and  function  of  the 
ecosystems  of  the  United  States. 

D.  To  ensure  opportunities  to 
participate  in  the  refuge  planning 
process  are  available  to  our  other 
program.s;  Federal,  State,  and  local 
agencies;  Tribal  governments: 
conservation  organizations;  adjacent 
landowners;  and  the  public, 

E.  To  provide  a  basis  for  adaptive 
management  bv  monitoring  progress, 
evaluating  plan  implementation,  and 
updating  refuge  plans  accordingly. 

F.  To  promote  efficienc:y. 
effectiveness,  continuity,  and  national 
c:onsistencv  in  refuge  management. 

G.  To  help  ensure  consist("nt  SysttMn- 
wide  consideration  of  the  six  priority 
public  uses — hunting,  fishing,  wildlife; 
observation  and  photography,  and 
environmental  education  and 
interpretation — established  by  the 
Refuge  Administration  Act  and  to 
ensure  that  these  uses  receive  enhanced 
consideration  over  general  public  uses 
in  the  Refuge  System. 

H.  To  ensure  that  we  preserve  the 
wilderness  character  of  refuge  lands. 

1.6  What  do  the  following  terms 
mean?  (Quotations  are  from  the  Refuge 
Administration  At;t  unless  otherwise 
noted) 

A.  Adaptive  Management.  The 
rigorous  application  of  management, 
research,  and  monitoring  to  gain 
information  and  experience  necessary  to 
assess  and  modify  management 
activities.  A  process  that  uses  fetnlback 
from  refuge  research  and  monitoring 
and  evaluation  of  management  actions 
to  support  or  modify  objectives  and 
strategies  at  all  planning  levels. 

B.  Alternatives.  Different  sets  of 
objectives  and  strategies  or  means  of 
achieving  refuge  purposes  and  goals, 
helping  fulfill  the  Refuge  System 
mission,  and  resolving  issues. 

C.  Biological  Diversity.  The  variety  of 
life,  including  the  variety  of  living 
organisms,  the  genetic;  differences 
among  them,  and  the  communities  in 
which  they  occur. 

D.  Biological  Integrity.  Biotic 
composition,  structure,  and  functioning 


at  the  genetic,  organism,  and 
community  levels  consistent  with 
natural  conditions,  includmg  the 
natural  biologit.al  processes  that  shape 
genomes,  organisms,  and  (  ommunities. 

K.  (lomprehensive  {Conservation  Plan 
((X;P).  A  document  that  describes  the 
desired  future  conditions  of  a  refuge  or 
planning  unit  and  provides  long-range 
guidance  and  management  direction  to 
achieve  the  purposes  of  the  refuge; 
helps  fulfill  the  mission  of  the  Refuge 
System;  maintains  and.  where 
appropriate,  restores  the  ecological 
integrity  of  each  refuge  and  the  Refuge 
System;  helps  achieve  the  goals  of  the 
National  Wilderness  Preservation 
System;  and  meets  other  mandates. 

F  C](jordination  Area.  A  wildlife 
management  area  made  available  to  a 
State,  by  "(A)  cooperative  agreement 
between  the  United  States  Fish  and 
Wildlife  Service  and  the  State  fish  and 
game  agency  pursuant  to  Section  4  of 
the  Fish  and  Wildlife  Coordination  Act 
(16  U.S.C.  664);  or  (B)  by  long-term 
lipases  or  agreements  pursuant  to  the 
Bankhead-jones  Farm  Tenant  Act  (50 
Stat.  ,=52.'>.  7  II.S.C;.  1010  et  seq.)."  States 
manage  Coordination  Areas,  but  they 
are  part  of  the  Refuge  System.  We  do  not 
r»Hjuire  CCPs  for  Coordination  .^reas. 

C.  Ec:ological  Integrity.  The 
integration  of  biological  integrity, 
natural  biological  diversity,  and 
environmental  health;  the  replication  of 
natural  conditions. 

H.  Ecosystem.  A  biological 
community  together  with  its 
environment,  functioning  as  a  unit.  For 
administrative  purposes,  we  have 
designated  53  ecosystems  covering  the 
United  States  and  its  possessions.  These 
ecosystems  generally  correspond  with 
watershed  boundaries,  and  their  sizes 
and  ecological  complexity  var\'. 

I.  Environmental  Health.  Abiotic 
composition,  structure,  and  functit)ning 
of  the  environment  consistent  with 
natural  conditions,  including  the 
natural  abiotic  processes  that  shape  the 
environment. 

J.  Coal.  Descriptive,  open-ended,  and 
often  broad  statement  of  desired  future 
c(mditions  that  convt-ys  a  purpo.se  but 
does  not  define  measurable  units. 

K.  Issue.  Any  unsettled  matter  that 
requires  a  management  decision,  e.g.,  an 
initiative,  opportunity,  resource 
management  problem,  threat  to  the 
resources  of  the  unit,  conflict  in  uses, 
public  concern,  or  the  presence  of  an 
undesnrable  resource  condition. 

L.  National  Wildlife  Refuge  (refuge). 
"A  designated  area  of  land,  water,  or  an 
interest  in  land  or  water  within  the 
Refuge  System,  but  does  not  include 
Coordination  Areas."  Find  a  complete 
listing  of  all  units  of  the  Refuge  System 


in  the  current  Annual  Report  of  Lands 
I'nder  Control  of  the  U.S.  Fish  and 
Wildlife  Service. 

M.  National  Wildlife  Refuge  System 
Mission  (mission).  "The  mission  of  the 
System  is  to  administer  a  national 
network  of  lands  and  waters  for  the 
conservation,  management,  and.  where 
appropriate,  restoration  of  the  fish, 
wildlife,  and  plant  resources  and  their 
habitats  within  the  United  States  for  the 
benefit  of  present  and  future  generations 
of  Americans." 

N.  Objective.  A  concise  statement  of 
what  we  want  to  achieve,  how  much  we 
want  to  achieve,  when  and  where  we 
want  to  achieve  it,  and  who  is 
responsible  for  the  work.  Objectives 
derive  from  goals  and  provide  the  basis 
for  determining  strategies,  monitoring 
refuge  accomplishments,  and  evaluating 
the  success  of  strategies.  Make 
objectives  attainable,  time-specific,  and 
measurable. 

O.  Planning  Area.  The  area  upon 
which  the  planning  effort  will  focus.  A 
planning  area  may  include  lands 
outside  existing  planning  unit 
boundaries  currently  studied  for 
inclusion  in  the  Refuge  System  and/or 
partnership  planning  efforts.  It  also  may 
include  watersheds  or  ecosystems 
outside  of  our  jurisdiction  that  affect  the 
planning  unit.  At  a  minimum,  the 
planning  area  includes  all  lands  within 
the  authorized  boundary'  of  the  refuge. 

P.  Planning  Team.  Planning  teams  are 
interdisciplinar\-  in  membership  and 
function.  Teams  generally  consist  of  a 
Planning  Team  Leader.  Refuge  Manager 
and  staff  biologists,  a  state  natural 
resource  agency  representative,  and 
other  appropriate  program  specialists 
{e.g.,  social  scientist,  ecologist. 
recreation  specialist).  We  also  will  ask 
other  Federal  and  Tribal  natural 
resource  agencies  to  provide  team 
members,  as  appropriate.  The  planning 
team  prepares  the  CCP  and  appropriate 
NEPA  documentation. 

Q.  Planning  Team  Leader.  The 
Planning  Team  Leader  typically  is  a 
professional  planner  or  natural  resource 
specialist  knowledgeable  of  the 
requirements  of  NEPA  and  who  has 
planning  experience.  The  Planning 
Team  Leader  manages  the  refuge 
planning  process  and  ensures 
compliance  with  applicable  regulatory 
and  policy  requirements. 

R.  Planning  Unit.  A  single  refuge,  an 
ecologically  or  administratively  related 
refuge  complex,  or  distinct  unit  of  a 
refuge.  The  planning  unit  also  may 
include  lands  currently  outside  refuge 
boundaries. 

S.  Purposes  of  the  Refuge.  "The 
purposes  specified  in  or  derived  from 
the  law,  proclamation,  executive  order, 
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agreement,  public  land  order,  donation 
document,  or  administrative 
memorandum  establishing,  authorizing, 
or  expanding  a  refuge,  refuge  unit,  or 
refuge  subunit."  For  refuges  that 
encompass  Congressionally  designated 
wilderness,  the  purposes  of  the 
Wilderness  Act  are  additional  purposes 
of  the  refuge. 

T.  Refuge  Operating  Needs  System 
(RONS).  The  Refuge  Operating  Needs 
System  is  a  national  database  that 
contains  the  unfunded  operational 
needs  of  each  refuge.  We  include 
projects  required  to  implement 
approved  plans  and  meet  goals, 
objectives,  and  legal  mandates. 

U.  Step-Down  Management  Plan.  A 
plan  that  provides  specific  guidance  on 
management  subjects  (e.g.,  habitat, 
public  use,  fire,  safety)  or  groups  of 
related  subjects.  It  describes  strategies 
and  implementation  schedules  for 
meeting  CCP  goals  and  objectives. 

V.  Strategy.  A  specific  action,  tool, 
technique,  or  combinaticn  of  actions, 
tools,  and  techniques  used  to  meet  unit 
objectives. 

W.  U.S.  Fish  and  Wildlife  Service 
Mission.  Our  mission  is  working  with 
others  to  conserve,  protect,  and  enhance 
t  fish,  wildlife,  and  plants  and  their 
habitats  for  the  continuing  benefit  of  the 
American  people. 

X.  Wilderness  Review.  The  process 
we  use  to  determine  if  we  should 
recommend  Refuge  System  lands  and 
waters  to  Congress  for  wilderness 
designation.  The  wilderness  review 
process  consists  of  three  phases: 
inventor\'.  study,  and  recommendation. 
The  inventory  is  a  broad  look  at  the 
refuge  to  identify  lands  and  waters  that 
meet  the  minimum  criteria  for 
wilderness.  The  study  evaluates  all 
values  (ecological,  recreational, 
cultural),  resources  (e.g..  wildlife,  water, 
vegetation,  minerals,  soils),  and  uses 
(management  and  public)  within  the 
Wilderness  Study  Area.  The  findings  of 
the  study  determine  whether  we  will 
recommend  the  area  for  designation  as 
wilderness. 

Y.  Wildlife-Dependent  Recreational 
Use.  "A  use  of  a  refuge  involving 
hunting,  fishing,  wildlife  observation 
and  photography,  or  environmental 
education  and  interpretation."  These  are 
the  six  priority  public  uses  of  the  Refuge 
System  as  established  in  the  National 
Wildlife  Refuge  System  Administration 
Act,  as  amended.  Wildlife-dependent 
recreational  uses,  other  than  the  six 
priority  public  uses,  are  those  that 
depend  on  the  presence  of  wildlife.  We 
also  will  consider  these  other  uses  in 
the  preparation  of  refuge  CCPs, 
however,  the  six  priority  public  uses 
always  will  take  precedence. 


Z.  Vision  Statement.  A  concise 
statement  of  what  the  planning  unit 
should  be.  or  what  we  hope  to  do,  based 
primarily  upon  the  Refuge  System 
mission  and  specific  refuge  purposes, 
and  other  mandates.  We  will  tie  the 
vision  statement  for  the  refuge  to  the 
mission  of  the  Refuge  System;  the 
purpose(s)  of  the  refuge:  the 
maintenance  or  restoration  of  the 
ecological  integrity  of  each  refuge  and 
the  Refuge  System;  and  other  mandates. 

1.7    What  is  the  relationship  between 
Refuge  System  planning  and  other 
planning  efforts?  Refuge  planning 
should  maintain  continuity  and 
consistency  with  other  planning  efforts. 
The  relationship  between  these 
planning  efforts  is  hierarchical,  starting 
from  national  plans  to  regional.  State, 
and  ecosystem-level  plans,  stepping 
down  to  refuge-specific  plans.  See 
Exhibit  1-1.  The  process  of  adaptive 
management  uses  feedback  from  refuge 
research  and  monitoring,  and  evaluation 
of  management  actions  to  support  or 
modify  objectives  and  strategies  at  all 
planning  levels. 

A.  National  and  Regional  Plans.  We 
will  review  other  Service  documents 
that  address  particular  programs, 
species,  habitats,  public  uses,  economic 
uses,  archaeological  resources,  etc., 
when  identifying  issues  to  address  in 
refuge  planning.  National  and  regional 
goals,  objectives,  strategies,  and  policies 
influence  management  planning  for 
refuges.  Source  documents  include: 
Fulfilling  the  Promise:  The  National 
Wildlife  Refuge  System,  the  Service 
Manual,  the  North  American  Waterfowl 
Management  Plan,  National  Outreach 
Strategy,  regional  resource  plans, 
endangered  species  recovery*  plans, 
migraton,'  bird  and  flyway  plans,  fishery 
resource  plans.  Joint  Venture  plans, 
Partners  in  Flight  plans,  and  strategies 
to  promote  the  conservation  of  natural 
biological  diversity.  The  contribution  of 
the  refuge  to  achieving  regional  and 
national  goals  will  help  implement  our 
mission  and  ensure  integrity  of  the 
Refuge  System. 

B.  Service  Ecosystem  Plans,  State  Fish 
and  Wildlife  Conservation  Plans,  and 
Other  Landscape-Level  Plans.  Refuge 
planning  will  reflect  conservation  goals 
and  objectives  for  the  landscapes  in 
which  the  refuges  are  located.  Refuges 
must  review  goals  and  objectives  of 
existing  ecosystem  plans  and  determine 
how  the  refuge  can  best  contribute  to 
the  functioning  of  the  ecosystem.  We 
will  coordinate  refuge  planning  with 
State  conservation  agencies.  Tribal 
governments,  other  government 
agencies,  and  nongovernmental 
organizations.  To  the  extent  practicable, 
refuge  plans  will  be  consistent  with  the 


fish  and  wildlife  conservation  plans  of 
the  State  and  the  conservation  programs 
of  Tribal,  public,  and  private  partners 
within  the  ecosystem. 

C.  Land  Acquisition  Planning.  We 
integrate  land  acquisition  and  CCP 
planning  throughout  the  land 
acquisition  planning  process.  We 
describe  three  opportunities  for 
integration  in  the  following  paragraphs: 

(1 )  Refuge  planning  typically  begins 
before  the  establishment  of  an  area  as  a 
unit  of  the  Refuge  System.  Land 
acquisition  planning  (usually  resulting 
in  a  Land  Protection  Plan  [LPP]  and 
associated  NEPA  document)  is  a 
preliminary  step  in  the  continuous, 
integrated  refuge  pL   aing  process.  This 
process  eventually  results  in  completion 
of  a  CCP  and  appropriate  refuge  step- 
down  management  plans.  Other  land 
use.  species,  or  habitat  protection 
planning  efforts,  or  legislative  or 
executive  directives  may  precede  land 
acquisition  planning.  Refuge 
establishment  documentation  (LPP  and 
associated  NEPA  document)  should 
identih'  the  approved  refuge  boundar\  . 
refuge  purpose(s).  goak .  and  general 
management  direction.  See  341  FW  2, 

(2)  Planning  for  proposed  new  refuges 
or  major  expansions  to  existing  refuges 
not  undergoing  a  CCP  will  include  the 
development  of  a  Conceptual 
Management  Plan  (CMP)  for  the  new 
unit.  The  CMP  provides  general,  interim 
management  direction.  The  CMP  should 
identif\'  refuge  purpose(s).  interim  goals, 
and  pre-existing  compatible  wildlife- 
dependent  recreational  uses  (hunting, 
fishing,  wildlife  observation, 
photography,  environmental  education 
and  interpretation)  that  we  will  allow  to 
continue  on  an  interim  basis.  The 
interim  period  is  the  duration  of  time 
between  establishment  of  a  new  refuge 
or  refuge  expansion  and  the  completion 
of  an  approved  CCP.  Refuges 
functioning  under  CMPs  also  will 
develop  step-down  management  plans, 
as  appropriate. 

(3)  Fully  integrate  land  acquisition 
planning  efforts  into  CCP  preparation 
whenever  possible.  Some  proposed  new 
refuges  or  refuge  expansions  may 
warrant  CCP  development  at  the  time  of 
acquisition  planning.  Include 
appropriate  Realty  staff  on  the  planning 
team  when  considering  land  acquisition 
during  the  CCP  process  to  ensure 
consistency  with  land  acquisition 
policy.  See  341  FW  2. 

D.  Comprehensive  Conservation  Plans 
(CCP).  The  CCP  is  a  document  that 
describes  the  desired  future  conditions 
of  a  refuge  or  planning  unit  and 
provides  long-range  guidance  and 
management  direction  to  achieve  the 
purposes  of  the  refuge:  helps  fulfill  the 
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mission  of  the  Refuge  System;  maintains 
and,  where  appropriate,  restores  the 
ecological  integrity  of  each  refuge  and 
the  Refuge  System;  helps  achieve  the 
goals  of  the  National  Wilderness 
Preservation  System;  and  meets  other 
mandates.  See  602  FW  3.  For  refuges 
established  after  October  9,  1997, 
prepare  CCPs  when  the  refuge  obtains 
staff  and  acquires  a  land  base  sufficient 
to  achieve  refuge  purposes,  but  no  later 
than  15  years  after  we  establish  the 
refuge.  Convert  refuge  long-range 
management  plans  {e.g..  master  plans 
and  refuge  management  plans)  approved 
prior  to  October  9,  1997,  into  CCPs  with 
appropriate  public  involvement  and 
NEPA  compliance  no  later  than  October 
2012. 

E.  Step-Down  Management  Plans. 
Step-down  management  plans  provide 
the  details  (strategies  and 
implementation  schedules)  necessary  to 
meet  goals  and  objectives  identified  in 
the  CCP.  CCPs  will  either  incorporate  or 
identify  step  down  management  plans 
required  to  fully  implement  the  CCP 
After  completion  of  the  CCP.  modify 
existing  step-down  management  plans 
to  accomplish  stated  goals  and 
objectives  as  needed.  See  602  FW  4. 

F.  Integration  With  Budget 
Development  and  Implementation.  We 
will  use  CCPs  to  guide  annual  budget 
requests.  We  will  identify  the  unfunded 
costs  of  implementing  strategies  in 
refuge  plans  using  our  budget  databases, 
including  the  Refuge  Operating  Needs 
System  (RONS),  Maintenance 
Management  System  (MMS).  and  Land 
Acquisition  Priority  System  (IJ\PS).  As 
we  complete  or  update  each  plan,  we 
will  review  and  update  these  databases 
to  incorporate  projects  identified  in 
CCPs.  The  total  funding  and  staffing 
identified  in  these  databases  represents 
the  additional  resources  required  to 
fully  implement  the  refuge  plans 

1.8     Who  is  responsible  for 
implementing  our  policy? 

A.  Director  The  Director  is 
responsible  for  providing  national 
policy  and  ensuring  adherence  tn  refuge 
planning  policy 

B.  Regional  Director  The  Regional 
Director:  (1)  Ensures  compliance  with 
national  planning  policy.  NEPA.  and 
other  applicable  laws  and  policies;  (2) 


approves  CCPs.  amendments  to  CCPs, 
and  associated  NEPA  and  other  agency 
compliance  documents;  and  (3)  ensures 
that  we  manage  refuges  in  accordance 
with  approved  CCPs.  The  Regional 
Director  or  designee  approves  step- 
down  management  plans,  determines 
planning  priorities,  and  allocates  funds 
to  develop  and  implement  plans. 

C  Regional  Chief,  National  Wildlife 
Refuge  System.  The  Regional  Chief 
National  Wildlife  Refuge  System,  is 
responsible  for  initiating  and 
completing  refuge  plans,  budgeting  for 
planning,  ensuring  programmatic  staff 
participation,  and  developing  regional 
planning  priorities.  The  Special 
Assistant  for  Ecosystems  is  responsible 
for  ensuring  that  ecosystem  teams 
participate  in  developing  plans  and 
implementing  approved  plans. 

D.  Refuge  Planning  Coordinator.  The 
Washington  Office.  Division  of  Refuges, 
and  each  Region  will  designate  a  Refuge 
Planning  Coordinator.  In  cooperation 
with  representatives  of  our  National 
Conservation  Training  Center,  the 
Coordinators  will  establish  and 
maintain  appropriate  training  courses. 
Refuge  Planning  Coordinators  will 
provide  guidance  and  direction  to  assist 
Planning  Team  Leaders,  regional  and 
field-based  planning  staff,  and  planning 
team  members.  The  Coordinators  also 
are  responsible  for  maintaining  regional 
planning  schedules  and  updating  status 
reports  and  funding  needs  for  the 
planning  program.  The  Coordinators 
periodically  will  meet  to  review  and 
recommend  changes  to  planning  policy, 
resolve  common  planning  problems  and 
issues,  and  help  ensure  national 
consistency. 

E.  Planning  Team  Leader.  The 
Planning  Team  Leader  is  responsible  for 
initiation  of  the  planning  process, 
preparation  and  completion  of  refuge 
plans,  and  ensuring  that  we  meet 
compliance  requirements.  The  Planning 
Team  Leader,  in  consultation  with  the 
Refuge  Manager,  is  responsible  for 
identifying  appropriate  and  proper 
representation  on  the  interdisciplinary 
planning  team,  including  team 
members,  support  personnel,  and 
outside  or  contract  assistance.  The 
Refuge  Manager  and  Planning  Team 
Leader  will  submit  the  final  CCP 


through  line  supervision  for 
concurrence  and  approval  by  the 
Regional  Director. 

F.  Refuge  Supervisor.  The  Refuge 
Supervisor  is  responsible  for  overseeing 
participation  of  the  Refuge  Manager  in 
CCP  preparation  and  implementation, 
and  for  providing  direction  and 
guidance  on  compliance  with  Refuge 
System  policy  and  regulations.  Once  the 
Planning  Team  Leader  and  Refuge 
Manager  submit  the  plan,  the  Refuge 
Supervisor  will  be  responsible  for 
review  and  concurrence  of  the  plan 
prior  to  its  submission  to  the  next  level. 

G.  Refuge  Manager.  The  Refuge 
Manager  participates  in  the  preparation 
of  the  CCP  working  closely  with  the 
Planning  Team  Leader.  The  Refuge 
Manager  assures  that  the  refuge  staff 
participates  in  plan  development  The 
Refuge  Manager  £ind  Planning  Team 
Leader  submit  the  final  CCP  through 
lipe  supervision  for  concurrence  and 
approval  by  the  Regional  Director.  The 
Refuge  Manager  is  responsible  for: 
making  compatibility  determinations; 
implementing  approved  CCPs  and  step- 
down  management  plans;  tracking 
progress;  cind  recommending  changes  to 
plans  based  on  monitoring  and 
evaluation.  The  Refuge  Manager  also 
reports  plan  accomplishments  through 
standard  reporting  mechanisms  and 
budgeting  procedures. 

H.  Planning  Team.  The  planning 
team,  coordinated  by  the  Planning  Team 
Leader,  is  responsible  for  the  initiation 
and  completion  of  all  planning  steps, 
including  public  involvement  and 
NEPA  compliance,  resulting  in  a  refuge 
CCP  We  describe  the  steps  in  602  FW 
3.4C.  The  planning  team  is  responsible 
for  the  CCPs  content  in  terms  of 
information  relating  to  management  of 
refuge  resources  and  use  activities.  The 
planning  team  will  ensure  that  the  CCP, 
when  implemented,  will  achieve  the 
purposes  of  the  refuge  and  help  fulfill 
the  Refuge  System  mission. 

I.  Regional  Environmental  (NEPA) 
Coordinator.  The  Regional 
Environmental  (NEPA)  Coordinator 
provides  technical  assistance  on  NEPA- 
related  matters. 
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Exklbitl-I 


Relationships  Between  Service,  System,  and  Other  Planning  Efforts 


Monitoring  and  Evaluation 

Status  and  Trends,  Research  Resulu,  Effectiveness  of 
Management  Actions,  Appropriateness  of  Objectives 

- 

Adaptive  Management 

Feedback  Support/Modify  Objectives  and  Strategies 

— 

National  and  Regional  Plans  and 
Guidance 

I 

Ecoregion  Plana/State  Fish  and 
WUdUfe  Conservatioa  Plans/Other 
Landscape-Level  Plans 

i 

Land  Protection  Plans/ 
Conceptual  Management  Plans 

» 

Comprehensive  Conservation  Plan 

Refuge  Goals,  Objectives,  Strategies 

i 

— 

Stcp-DowB 
MuagcBent  Plans 

Habitat,  Public  Use,  Fire,  Safety,  Etc. 

1 

Budget  Development  sad  Project 
(■pieoieBUtioa 

^^ 

1 
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Refuge  Management — Part  602  National 
Wildlife  Refuge  System  Planning 

Chapter  3  Comprehensive  Conservation 
Planning  Process  602— FW  3 

31     What  i.s  the  purpose  of  this 
chapter?  Comprehensive  Conservation 
Plans  (CCPs)  describe  the  desired  future 
conditions  of  a  refuge  and  provide  ion^- 
range  guidance  and  management 
direction  to  achieve  refuge  purposes: 
help  fulfdl  the  National  Wildlife  Refuge 
Svstem  (Refuge  System)  missitm; 
maintain  and.  where  appropriate, 
restore  the  ecological  integrity  of  each 
refuge  and  the  Refuge  System;  help 
achieve  the  goals  of  the  National 
Wilderness  Preservation  System:  and 
meet  other  mandates.  The  purpose  of 
this  chapter  is  to  describe  a  systematic 
decision-making  process  that  fulfdls  the 
requirements  we  are  establishing  for 
developing  a  CCP.  This  policy  provides 
guidance,  step-by-step  direction,  and 
establishes  minimum  requirements  for 
all  CCPs.  Experienced  planners  lead  the 
CCP  process.  We  require  all  uf  our 
planners  and  strongly  encourage  Refuge 
Managers  and  other  kev  planning  team 
members  attend  the  National 
Con.servation  Training  Center  (NCTC) 
course  on  Refuge  Comprehensive 
Conservation  Planning. 

:\.2     What  is  our  policy  for  CClPs?  The 
U.S.  Fish  and  Wildlife  Service  (Service 
or  we)  must  manage  all  national  wildlife 
refuges  according  to  an  approved  CCP. 
We  will  prepare  a  CX:P  by  October  2012. 
for  each  refuge  in  existenci!  at  the  time 
of  passage  of  the  Natioihil  Wildlife 
Refuge  System  Improvement  Act.  For 
refuges  established  after  passage  of  this 
Act.  we  will  prepare  CCPs  when  we 
staff  the  refuge  and  acquire  a  land  base 
sufficient  to  achieve  refuge  purposes, 
hut  no  later  than  15  years  after 
establishment  of  the  refuge.  To  the 
extent  prac:ticable.  we  will  coordinate 
the  development  of  CCPs  with  affected 
States.  We  will  continue  to  manage  each 
refuge  or  planning  unit  with  existing 
plans  effective  prior  to  October  9.  1997. 
to  the  extent  these  plans  are  consistent 
with  the  Refuge  Administration  Act. 
until  we  revise  such  plans  or  new  CCPs 
supersede  them.  Upon  completion  of  a 
CCP.  we  will  manage  the  refuge  or 
planning  unit  in  a  manner  consistent 
with  the  CCP.  We  will  revise  the  CCP 
every  15  years  thereafter,  or  earlier,  if 
monitoring  and  evaluation  determine 
that  we  need  changes  to  achieve 
planning  unit  purpose(s).  vision,  goals, 
or  objectives. 

3.3     What  are  our  goals  for 
Comprehensive  Conservation  Planning? 

A.  To  ensure  that  wildlife  comes  first 
in  the  National  Wildlife  Refuge  System 
and  that  we  manage  each  refuge  to  help 


fulfill  the  mission  of  the  Refuge  System, 
maintain  and.  where  appropriate, 
restore  the  ecological  integrity  of  each 
refuge  and  the  Refuge  System,  as  well  as 
achieve  the  specific  purp(jses  for  which 
the  refuge  was  established. 

B.  To  provide  a  clear  and 
comprehensive  statement  of  desired 
future  conditions  for  each  refuge  or 
planning  unit. 

C.  To  encourage  use  of  an  ecosystem 
approach  when  we  conduct  refuge 
planning.  This  includes  conducting 
concurrent  refuge  planning  for  refuges 
within  the  same  watershed  or  ecosystem 
and  considering  the  broader  goals  and 
objectives  of  the  refuges'  ecosystems 
and  watersheds  when  developing 
management  direction  (see  Ecosystem 
Approach  to  Fish  and  Wildlife 
Conser\'ation  [Part  052  of  the  Service 
Manual]). 

D.  To  support  management  decisions 
and  their  rationale  by  using  a  thorough 
assessment  of  available  science  derived 
from  scientific  literature,  on-site  refuge 
data,  expert  opinion,  and  sound 
professional  judgment. 

E.  To  ensure  that  the  six  priority 
wildlife-dependent  recreational  uses 
rec:eive  priority  consideration  during  the 
preparation  of  CCPs. 

F.  To  provide  a  forum  for  the  public 
to  comment  on  the  type,  extent,  and 
compatibility  of  uses  on  refuges, 
including  priority  wildlife-dependent 
recreational  uses. 

Ci.  To  provide  a  uniform  basis  for 
budget  rtiquests  for  operational, 
maintenance,  and  capital  improvement 
programs. 

H.  To  ensure  public  involvement  in 
refuge  management  decisions  by 
providing  a  process  for  effe<;tive 
coordination,  interaction,  and 
cooperation  with  affected  parties, 
including  Federal  agencies.  State 
con.servation  agencies.  Tribal 
governments,  local  governments, 
conservation  organizations,  adjacent 
landowners,  and  interested  members  of 
the  public. 

3.4     What  is  the  Comprehensive 
Ojnservation  Planning  process? 

A.  The  CCP  process  (see  Exhibit  3-1) 
provides  consistent  guidelines  for 
developing  CCPs.  We  designed  the 
planning  process  to  result  in  the 
development  of  vision  statements,  goals, 
objectives,  and  strategies  that  achieve 
refuge  or  planning  unit  purpose(s):  help 
fulfill  the  Refuge  System  mission; 
maintain  and.  where  appropriate, 
restore  the  ecological  integrity  of  each 
rehige  and  the  Refuge  System;  help 
achieve  the  goals  of  the  National 
Wilderness  Preservation  System:  and 
meet  other  mandates. 


B.  Each  CCP  will  comply  with  the 
provisions  of  the  National 
Environmental  Policy  Act  (NEPA) 
through  the  concurrent  preparation  of 
an  Environmental  Assessment  (EA)  or 
Environmental  Impact  Statement  (EIS) 
that  will  accompany  or  be  integrated 
with  the  CCP.  We  have  integrated  NEPA 
compliance  requirements  directly  into 
the  CCP  process.  When  preparing  an 
EA,  consider  integrating  it  into  the  draft 
CCP.  When  preparing  an  EIS  with  a 
CCP.  integrate  the  documents. 
Following  completion  of  the  final  CCP/ 
NEPA  document,  the  product  of  the 
planning  process  will  be  a  stand-alone 
CCP.  separate  from  the  EA  or  EIS. 

C.  Our  CCP  planning  process  consists 
of  the  following  eight  steps.  Although 
we  displav  the  steps  sequentially.  CCP 
planning  and  NEPA  documentation  are 
iterative  processes.  Cycling  through 
some  of  the  steps  more  than  once  or 
having  several  steps  occurring 
simultaneously  is  normal.  Actions 
within  each  of  the  eight  steps  may  not 
be  sequential. 

(1)  Preplanning:  Planning  the  Plan 

(a)  Planning  Team.  The  Regional 
Chief.  National  Wildlife  Refuge  System, 
appoints  the  Planning  Team  Leader.  The 
Planning  Team  Leader  assembles  the 
planning  team,  which  consists  of  the 
Planning  Team  Leader,  the  Refuge 
Manager  and  key  staff  members,  and 
appropriate  support  staff  or  specialists 
from  both  regional  and  field  offices  {e.g., 
fisheries,  cultural  resources,  endangered 
species,  external  affairs/outreach,  realty, 
contaminants.  migrator\'  birds,  water 
resources,  etc.).  We  will  provide 
representatives  from  appropriate  State 
and  Tribal  conservation  agencies,  and 
any  public  agency  that  may  have  a 
direct  land  management  relationship 
with  the  refuge,  the  opportunity  to  serve 
on  planning  teams.  The  Planning  Team 
Leader  will  prepare  a  formal  written 
request  for  participation  by  appropriate 
State  and  Tribal  conservation  agencies 
for  signature  by  the  Regional  Director. 
Included  in  this  request  is  an  invitation 
to  attend  the  NCTC  course  on  Refuge 
Comprehensive  Conservation  Planning. 
Participation  by  these  State  and  Tribal 
agencies  shall  not  be  subject  to  the 
Federal  Advisory  Committee  Act. 

(b)  Identify  Refuge  Purpose(s). 
History,  and  Establishing  Authority. 
Document  the  history  of  refuge 
establishment  and  management,  as  well 
as  refuge  purposes  and  authorizing 
authority  (e.g.,  legislation  [including 
wilderness  designation,  if  applicable), 
executive  orders,  administrative 
memoranda)  (see  601  FW  1).  These  will 
become  driving  forces  in  the  process 
and  subsequently  be  reflected  in  the 
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refuge  vision  statement,  goals, 
objectives,  and  strategies  in  the  CCP. 

(c)  Identify  Planning  and  Compliance 
Requirements  and  Special  Designations. 
Review  our  agency  and  Refuge  System 
mission  statements  and  policies,  as  well 
as  other  existing  legislation  to  help 
identify  planning  and  compliance 
requirements.  See  Exhibit  3-2  for  a  list 
of  laws  and  executive  orders  that  may 
apply  and  Exhibit  3-3  for  a  checklist  of 
elements  we  must  include  within  a  CCP. 
Identify  and  review  other  Service 
guidance  such  as  Fulfilling  the  Promise: 
The  National  Wildlife  Refuge  System 
and  memdates  including  laws,  executive 
orders,  regulations,  and  our  policies, 
especially  those  with  compliance 
requirements.  Also  review  any  existing 
special  designation  areas  such  as 
wilderness,  research  natural  areas,  wild 
and  scenic  rivers,  wetlands  of 
international  importance  (Ramsar  sites). 
Western  Hemisphere  Shorebird 
Reserves,  etc.,  and  specifically  address 
the  potential  for  any  new  special 
designations.  Concurrent  with  the  CCP 
process  we  will  conduct  a  wilderness 
review  and  incorporate  a  summary  of 
the  review  into  the  CCP.  [See  Part  610 
of  the  Service  Manual  for  guidance  on 
conducting  wilderness  reviews.) 
Complete  the  inventory  phase  of  the 
review  during  preplanning.  If  a 
Wilderness  Study  Area  is  identified, 
proceed  with  the  study  and 
recommendation  phases  of  the  review. 
(Note:  An  EIS  is  the  NEPA  document  we 
must  include  in  a  recommendation  or 
report  on  a  legislative  proposal  to 
Congress  [40  CFR  1506.8).  This 
requirement  applies  to  all  CCPs  that 
contain  wilderness  recommendations.) 

(d)  Purpose  and  Need  for  the  Plan. 
The  purpose  of  developing  the  CCP  is  to 
provide  the  Refuge  Manager  with  a  15- 
year  management  plan  for  the 
conservation  of  fish,  wildlife,  and  plant 
resources  and  their  related  habitats, 
while  providing  opportunities  for 
compatible  wildlife-dependent 
recreational  uses.  The  CCP,  when  fully 
implemented,  should  achieve  refuge 
purposes:  help  fulfill  the  Refuge  System 
mission;  maintain  and.  where 
appropriate,  restore  the  ecological 
integrity  of  each  refuge  and  the  Refuge 
System;  help  achieve  the  goals  of  the 
National  Wilderness  Preservation 
System:  and  meet  other  mandates.  The 
CCP  must  be  specific  to  the  planning 
unit  and  identify  the  overarching 
wildlife,  public  use.  or  management 
needs  for  the  refuge. 

(e)  Planning  Area  and  Data  Needs. 
Delineate  the  planning  area  on  a  map. 
Identify  the  relationship  between  the 
planning  unit  and  its  ecosystem(s)  and 
watershed(s)  as  well  as  relationships 


between  the  planning  unit  and  anv 
other  refuges  or  other  important  fish  and 
wildhfe  habitats  in  the  vicinity.  Identifj- 
data  available  to  address  issues 
discussed  in  Step  (h)  Internal  Scoping. 
Obtain  information  from  Federal.  Tribal. 
State  and  local  agencies,  and  private 
landowners  concerning  land 
management  issues  that  may  impact  or 
relate  to  the  planning  unit.  To  assist  in 
determining  species  or  resources  of 
concern,  consult  the  following:  Federal 
threatened  and  endangered  species  lists: 
Migratory  Nongame  Birds  of 
Management  Concern  in  the  United 
States;  Partners  in  Flight  Watch  List; 
State  lists  of  rare,  threatened, 
endangered,  or  species  of  concern; 
National  Audubon  Society  State  Watch 
Lists;  The  Nature  Conservancy's 
heritage  program  and  ranking  system;  as 
well  as  State  heritage  databases  and 
conservation  data  centers  for  additional 
sources  of  information.  Also  identify 
resource  experts  familiar  with  the  key 
species  and  habitats  in  the  planning 
area,  and  consult  with  these  experts 
during  the  development  of  habitat 
objectives.  Base  CCPs  on  a 
comprehensive  assessment  of  the 
existing  scientific  literature.  Potential 
sources  of  information  include  planning 
documents,  EAs,  EISs,  annual  narrative 
reports,  information  from  previously 
conducted  or  ongoing  research,  data 
from  refuge  inventories  or  studies, 
published  literature  on  related 
biological  studies.  State  conservation 
management  plans,  field  management 
experience,  etc.  While  we  may  not  be 
able  to  develop  new  data  for  the  CCP. 
we  may  identify  the  need  for  further 
data  collection.  A  lack  of  data  should 
not  delay  the  completion  of  the  CCP. 
Identify  and  describe  the  following 
conditions  and  their  trends  for  the 
planning  unit  and.  as  appropriate,  for 
the  planning  area: 

(i)  Context  of  the  planning  unit  in 
relation  to  the  surrounding  ecosystem. 

(ii)  Structures,  components,  and 
functions  of  the  ecosystem(s)  of  which 
the  planning  unit  is  a  part. 

(iii)  Natural  and  historic  role  of  fire 
and  other  natural  occurrences  affecting 
ecological  processes. 

(iv)  Past  land  use  and  history  of 
settlement,  including  a  description  of 
any  changes  in  topography,  hydrology, 
and  other  factors. 

(v)  Current  and  historic  description  of 
the  flora  and  fauna  and  the  diversity  of 
habitats  and  natural  communities. 

(vi)  Distribution,  migration  patterns, 
and  abundance  offish,  wildlife,  and 
plant  populations,  including  any 
threatened  or  endangered  species,  and 
related  habitats. 


(vii)  Fish,  wildlife,  and  plants  and 
their  habitats  and  communities  that  are 
rare  and/or  declining  within  the 
ecosystem. 

(viii)  Water  resources  including 
quality  and  quantity. 

(ix)  Archaeological  and  other  cultural 
resources. 

(x)  Significant  problems  that  may 
adversely  affect  the  ecological  integrity 
or  wilderness  characteristics  and  the 
actions  necessar\'  to  correct  or  mitigate 
the  problems. 

(xi)  Identify  opportunities  to  improve 
the  health  of  habitats  or  the  functioning 
of  ecosystems. 

(xii)  Significant  problems  that  may 
adversely  affect  the  populations  and 
habitats  of  fish,  wildlife,  and  plants 
(including  candidate,  threatened,  and 
endangered  species)  and  the  actions 
necessary  to  correct  or  mitigate  the 
problems. 

(xiii)  Known  or  suspected  sources  of 
environmental  contaminants  and  their 
potential  impacts  on  the  planning  unit 
(refer  to  the  Contaminant  Assessment 
Program). 

(xiv)  Land  acquisition  or  habitat 
protection  efforts. 

(xv)  Habitat  management  practices. 

(xvi)  Existing  administrative 
resources,  including  staffing,  funding, 
and  facilities. 

(xvii)  Existing  transportation  patterns 
and  related  visitor  facilities. 

(xviii)  Potential  need  for 
administrative  sites,  transportation 
improvements,  or  visitor  facilities  and 
areas  within  the  planning  unit  that  are 
suitable  for  such  sites. 

(xix)  Existing  and  potential 
opportunities  for  wildlife-dependent 
recreation. 

(xx)  Existing  special  management 
areas,  or  the  potential  for  such 
designations  {e.g..  wilderness,  research 
natural  areas,  and  wild  and  scenic 
rivers). 

(f)  Review  All  Available  Information. 
Plans.  Data.  Maps,  and  Data  Standards. 
Based  on  this  review,  determine  what 
the  initial  planning  area  includes  and 
identify'  any  additional  information  and 
data  needs,  including  mapping  and  CIS 
needs.  Note:  All  Federal  agencies  and 
their  contractors  must  comply  with  data 
standards  endorsed  by  the  Federal 
Geographic  Data  Committee  (Executive 
Order  12906:  59  FR  17671.  April  13. 
1994).  Of  particular  relevance  to  refuge 
planning  are  the  National  Vegetation 
Classification  Standard  (FGDC-STD- 
005)  and  the  Classification  of  Wetlands 
and  Deep  Water  Habitats  (FGDC-STD- 
004).  Compliance  with  these  standards 
will  facilitate  the  sharing  and  exchange 
of  high-quality  vegetation  and  wetland 
data  among  Federal  agencies  and  their 
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partners.  We  also  are  devnhiping  otljer 
data  .standards,  .such  as  cartographic 
standards  for  delinoation  of  refuge 
boundaries  and  land  statu.s. 

(g)  Vision  and  Goals.  Review  the 
existing  planning  unit  vision  statement 
and  goals  and  determine  the  need  for 
revision.  If  these  dfi  not  e.xist,  prepare  a 
draft  vision  statement  and  goals  for 
c  onsideration  during  public  scoping. 
The  vision  statement  should  focus  on 
what  will  be  different  in  the  future 
because  of  our  efforts.,  capture  the 
essence  of  what  we  are  trying  to  do.  and 
why.  It  should  be  future-oriented, 
conci.se,  clear,  compelling,  and  give  a 
sense  of  purpose  to  our  efforts.  At  a 
minimum,  each  refuge  should  develop 
goals  for  wildlife  species  or  groups  of 
species,  habitat  (including  land 
protection  needs),  compatible  wildlife- 
dependent  recreation,  other  mandates 
(such  as  refuge-specific  legislation, 
executive  orders,  special  area 
designations,  etc.).  and  fish,  wildlife, 
and  plant  populations,  as  appropriate. 
The  vision  statement  and  goals  will 
reflect  planning  unit  purposes;  help 
fulfill  the  mission  of  the  Refuge  System: 
maintain  and,  where  appropriate, 
restore  ecological  integrity,  and  will  be 
consistent  with  mandates  and  principles 
of  sound  fish  and  wildlife  management. 
Planning  unit  goals  also  will  reflect  our 
ecosystem  goals  to  the  extent  these  goals 
do  not  conflict  with  the  Refuge  System 
mission  or  the  purposes  for  which  the 
refuge  was  established.  We  also  mav 
develop  refuge  goals  for  our  other 
mandates.  Subsequently,  we  will 
develop  objectives  for  achieving 
planning  unit  goals  (see  6t)2  FW  AA  C. 
(4)(d)  Objective  Development).  For 
additional  information  on  developing 
goals  and  objectives,  see  the  current 
edition  of  Writing  Refuge  Management 
Goals  and  Objectives.  A  Handbook 

(h)  Internal  Scoping.  Begin  the 
internal  scoping  process  by  idenlifving 
management  concerns,  issues,  and 
opportunities  to  resolve  thtun,  as  well  as 
any  potential  impac:ts  and  alternatives 
that  we  may  need  to  address  in  the  V.V.I' 
and  NEPA  analysis.  Review  the 
background,  rationale,  and  the  success 
or  failure  of  any  controversial 
management  actions  and  identify  any 
additional  information  and  data  nwided 
where  appropriate 

(i)  Public  Involvement/Outreach 
Planning.  Prepare  a  Public  Involvement/ 
Outreach  Plan  indicating  hr)w  and  when 
we  will  invite  the  affected  public  to 
participate  in  V.V.V  development.  This 
plan  will  include  establishing  a  mailing 
list  and  identifying  appropriate 
techniques  and  materials  to  use  in 
public  involvement.  We  integrate  public 
involvement  and  outreach  into  each 


step,  and  it  continues  throughout  the 
planning  process.  For  additional 
information  on  public  involvement 
techniques,  consult  the  Public 
Participation  Handbook  (U.S.  Fish  and 
Wildlife  Service.  1985)  or  the  NCTTC 
Refuge  Comprehensive  Con.servation 
Planning  Course  Handbook  and 
Reference  Notebook. 

(j)  Work  Plan/Planning  Schedule. 
Establish  a  work  plan  or  planning 
schedule  for  the  CCP.  Determine  who 
will  be  responsible  for  carrying  out 
identified  tasks,  gathering  information 
and  data,  and  preparing  products 
identified  in  the  work  plan  or  schedule. 
Identify  all  key  NEPA  compliance  steps 
and  public  involvement  activities. 
Identify'  any  additional  expertise, 
besides  the  planning  team,  required  to 
prepare  the  CCP.  This  may  include  an 
economist,  a  facilitator  for  public  and 
other  meetings,  other  contracted 
professional  services,  etc. 

(k)  Planning  Record.  Establish  a 
planning  record  to  document  the 
preparation  of  the  CCP  and  NEPA 
compliance,  and  assign  its  maintenance 
to  a  team  member.  The  planning  record 
will  serve  as  a  valuable  reference  and 
provide  important  background  and 
historical  information.  If  there  is  a  legal 
challenge  to  the  CCP,  u.se  the  planning 
record  to  construct  the  administrative 
rec'ord.  For  additional  information  on 
the  planning  record,  consult  the  NCTC; 
Refuge  Comprehensive  Conservation 
Planning  Course  Handbook  and 
Referenc:e  Notebook. 

(2)  Initiate  Public  Involvement  and 
Scoping 

(a)  Notice  of  Intent.  Prepare  a  Notice 
of  Intent  (NOI)  to  prepare  a  CC;P.  with 
appropriate  NEPA  compliance,  and 
publish  the  NOI  in  the  Federal  Register 
The  NOI  initiates  public  scoping  for  the 
CCP/NEPA  planning  and  decision- 
making process  If  we  initially 
determine  that  we  will  prepare  an  EIS 
for  the  CCP.  the  NOI  should  specify- 
that.  If  at  anv  time  during  the  planning 
process  we  decide  to  prepare  an  ELS.  we 
will  publish  in  the  Federal  Register  a 
new  N(JI  to  prepare  di\  FAS  and  provide 
additional  time  for  the  public  to 
comment  Should  we  publish  a  new 
NOI.  we  will  use  news  releases  and 
other  appropriate  means  to  notify  the 
public: 

(b)  Public:  ,Sc:()ping  Csing  news 
releases  to  the  local  media  and  other 
appropriate  means,  notify  the  affected 
public  of  the  opportunity  to  participate 
in  the  preparation  of  the  C;CP  and  begin 
the  sc:oping  process.  Involve  the  public 
and  gather  comments  on  any  existing 
planning  unit  vision  statement  and 
goals.  Encourage  the  public  to  help 


identif\'  potential  issues,  management 
actions  and  concerns,  significant 
problems  or  impacts,  and  opportunities 
or  alternatives  to  resolve  them.  Public 
scoping  will  continue  until  we  prepare 
a  draft  CCP/NEPA  document. 

(c)  Issues  and  Data  Nt?eds.  Analyze  all 
comments  gathered  and  recorded  during 
the  scoping  process.  Identify  any  new 
information,  issues,  concerns,  or 
significant  problems,  opportunities  to 
resolve  them,  and  potential  refinements 
or  revisions  of  any  existing  planning 
unit  vision  statement  and  goals.  Based 
on  this  analysis,  identify  any  additional 
information  and  data  needed. 

(3)  Review  Vision  Statement  and  Goals 
and  Determine  Significant  Issues 

(a)  Vision  and  Goals.  Review  and 
evaluate  the  publics  comments  on  the 
planning  unit  vision  statement  and 
goals.  Based  on  this  review,  modify  the 
vision  and  goals  for  the  planning  unit  as 
appropriate. 

(b)  Determine  Significant  Issues. 
Review  and  evaluate  all  potential  issues, 
management  concerns,  and  problems 
and  the  opportunities  to  resolve  them 
that  the  planning  team  and  the  public 
have  identified.  Identify  those  issues 
and  concerns  that  are  significant,  and 
the  appropriate  scale  at  which  to 
consider  those  issues.  Document  the 
rationale  for  selecting  significant  issues, 
as  well  as  the  rationale  for  not  selecting 
the  other  issues  and  concerns  (e.g.. 
outside  the  scope  of  the  CCP.  does  not 
contribute  to  achieving  refuge  purposes. 
Refuge  System  mission,  etc.).  Significant 
issues  typically  are  those  that  are: 
Within  our  jurisdiction,  suggest 
different  actions  or  alternatives,  and 
will  influence  our  decision.  We  will 
refer  those  issues  identified  outside  the 
scope  of  refuge  planning  to  the  pertinent 
Service  program  office  or  division. 

(4)  Develop  and  Analyze  Alternatives. 
Including  the  Proposed  Action 

This  part  of  the  process  is  ncjt 
sequential,  it  is  iterative.  Iterative 
procedures  in  this  step  of  the  process 
include:  Issue  assessment;  refinement 
and  development  of  goals,  objectives, 
and  strategies:  analysis  and  comparison 
of  impacts  and  benefits  of  management 
actions;  and  the  packaging  or  combining 
of  similar  themes  or  programs  to 
develop  preliminary  alternatives  and 
a.ssessment  of  their  environmental 
consequences.  The  alternatives  should 
reflect  different  sets  of  objectives  and 
strategies  to  achieve  refuge  purposes, 
vision,  and  goals,  help  fulfill  the  Refuge 
System  mission,  and  resolve  issues. 
Prepare  maps  depicting  the  different 
strategies  reflected  in  each  alternative. 
Also  display  this  informaticm  in  a 
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matrix  comparing  issues,  impacts,  and 
benefits  for  each  alternative. 

(a)  No  Action  Alternative.  Define  the 
No  Action  Alternative,  which  is  usuallv 
a  continuation  of  current  planning  unit 
objectives  and  management  strategies, 
with  no  changes  or  changes  that  would 
have  occurred  without  the  CCP. 

(b)  A  Range  of  Alternatives.  Develop 
a  range  of  alternatives,  or  different 
approaches  to  planning  unit 
management,  that  we  could  reasonably 
undertake  to  achieve  planning  unit 
goals  and  refuge  purposes;  help  fulfill 
the  Refuge  System  mission;  maintain 
and,  where  appropriate,  restore  the 
ecological  integrity  of  each  refuge  and 
the  Refuge  System;  help  achieve  the 
goals  of  the  National  Wilderness 
Preservation  System;  meet  other 
mandates,  and  resolve  any  significant 
issues  identified.  Alternatives  consist  of 
different  sets  of  objectives  and  strategies 
for  management  of  the  refuge.  Give 
equal  effort  to  each  alternative  regarding 
specific  objectives  and  strategies  so  that 
the  decision  maker  can  make  an 
informed  choice.  NEPA  requires  an 
equal  and  full  analysis  of  all  alternatives 
considered  for  implementation. 

(c)  Proposed  Action.  The  planning 
team  will  recommend  a  proposed  action 
in  the  NEPA  document  for  the  CCP 
identifying  the  alternative  that  best 
achieves  planning  unit  purposes,  vision, 
and  goals;  helps  fulfill  the  Refuge 
System  mission;  maintains  and,  where 
appropriate,  restores  the  ecological 
integrity  of  each  refuge  and  the  Refuge 
System;  addresses  the  significant  issues 
and  mandates;  and  is  consistent  with 
principles  of  sound  fish  and  wildlife 
management.  The  proposed  action  is, 
for  all  practical  purposes,  the  draft  CCP 
for  the  planning  unit. 

(d)  Oojective  Development.  Develop 
objectives  to  address  each  goal.  Word 
objectives  so  it  is  clear  what  we  can 
measure  during  monitoring  to  assess 
progress  toward  their  attainment. 
Consult  the  Service  Manual  chapters  on 
habitat  management,  populations 
management,  wilderness  management, 
and  wildlife-dependent  recreation 
during  the  development  of  objectives. 
Develop  detailed,  measurable  objectives 
using  available  scientific  literature  and 
other  appropriate  information.  Develop 
objectives  with  consideration  of  regional 
and  Service  ecosystem  goals  and 
objectives.  Develop  objectives  for 
specific  refuge  habitat  types, 
management  units,  key  species  [e.g.. 
migratory  birds  and  threatened  and 
endangered  species),  wildlife-dependent 
recreation,  monitoring  populations  of 
fish,  wildlife,  and  plants  and  their 
habitats,  and  other  areas  of 
management,  as  appropriate.  Objectives 


also  may  deal  with  refuge  information 
needs  (for  example,  including  the 
development  of  baseline  data), 
administrative  needs,  and  any  other 
issues  we  need  to  address  to  meet  the 
goals  of  the  refuge.  Document  in  a  short 
narrative  summary  the  rationale, 
including  appropriate  literature 
citations,  that  supports  each  objective. 
Also  consult  the  current  edition  of 
Writing  Refuge  Management  Goals  and 
Objectives:  A  Handbook.  Developing 
detailed  objectives  at  this  stage  will 
expedite  development  of  step-down 
management  plans  when  required. 

(e)  Strategy  Development.  Develop 
strategies  to  identify'  the  specific 
actions,  tools,  or  techniques  that  are 
necessary  to  accomplish  each  objective. 
Strategies  represent  specific  projects 
that  provide  the  detail  required  to  assess 
and  develop  funding,  staffing,  and 
partnerships  needed  to  implement  the 
plan.  Develop  inventory  and  monitoring 
strategies  to  measure  implementation 
results  in  quantifiable  and  verifiable 
ways.  We  may  require  step-down 
management  plans  to  provide  the 
specific  details  of  how  to  achieve  goals 
and  objectives  identified  in  the  CCP. 

[f]  Environmental  Consequences. 
Assess  the  environmental  consequences 
(direct,  indirect,  and  cumulative)  of 
implementing  each  alternative  as 
required  by  NEPA.  Compare  the 
consequences  of  implementing  each 
alternative  in  relation  to  the  No  Action 
Alternative,  which  serves  as  a  baseline. 
Describe  the  adverse  and  beneficial 
impacts  of  implementing  each 
alternative  on  fish,  wildlife,  and  plants, 
and  their  habitats;  any  threateneci  or 
endangered  species;  cultural  resources; 
the  local  economy;  the  ability  to  provide 
opportunities  for  compatible  wildlife- 
dependent  recreational  uses;  conflicts 
between  priority  uses  and  other  uses; 
and  other  issues  identified  earlier  in  the 
planning  process.  This  analysis  must 
provide  the  level  of  detail  necessary  to 
assess  the  compatibility  of  all  proposed 
uses.  Describe  each  alternative's  ability 
to  achieve  planning  unit  purpose(s). 
vision,  and  goals;  help  fulfill  the  Refuge 
System  mission;  ensure  that  we 
maintain  and.  where  appropriate, 
restore  the  ecological  integrity  of  each 
refuge  and  the  Refuge  System;  and 
address  the  significant  issues  and 
mandates.  This  assessment  also  will 
identify  the  funding,  staffing,  and 
facilities  required  for  implementation  of 
each  alternative. 

(5)  Prepare  Draft  Plan  and  NEPA 
Document 

(a)  Draft  CCP  and  NEPA  Document. 
Concurrently  prepare  the  draft  CCP  and 
appropriate  NEPA  documentation  (EA 


or  EIS).  When  preparing  an  EA,  consider 
integrating  the  draft  CCP  with  the  EA. 
When  preparing  an  EIS  with  a  CCP, 
integrate  the  documents.  If  the  decision 
is  to  prepare  a  separate  EA,  see  Exhibit 
3-4  for  a  recommended  CCP  outline.  If 
the  documents  are  separate,  the 
proposed  action  in  the  EA  must  contain 
all  of  the  major  actions  of  the  draft  CCP 
If  the  decision  is  to  merge  the  CCP  and 
EA,  see  Exhibit  3-5  for  a  recommended 
outline.  During  the  process  of  preparing 
the  CCP,  refer  to  Exhibit  3-3  to  ensure 
inclusion  of  all  required  elements  in  the 
plan.  Ensure  compliance  regarding  other 
programs  and  policies,  including: 
Section  7  of  the  Endangered  Species 
Act:  Sections  401  and  404  of  the  Clean 
Water  Act;  Sections  106  and  1 10  of  the 
National  Historic  Preservation  Act; 
Section  14  of  the  Archaeological 
Resources  Protection  Act;  Executive 
Order  13007— Indian  Sacred  Sites: 
Executive  Order  11988— Floodplain 
Management;  Executive  Order  11990 — 
Protection  of  Wetlands;  etc.  See  Exhibit 
3-2  for  a  list  of  mandates  to  consider 
during  the  planning  process. 

(h)  Compatibility  Determinations. 
Complete  new  compatibility 
determinations  or  re-evaluate  existing 
compatibility  determinations  as  part  of 
the  CCP  process  for  all  individual  uses, 
specific  use  programs,  or  groups  of 
related  uses  associated  with  the 
proposed  action.  Prepared  concurrently 
with  the  CCP.  incorporate  the  draft 
compatibility  determinations  into  the 
draft  CCP  as  an  appendix.  We  require 
public  review  and  comment  for  all 
compatibility  determinations.  We  can 
achieve  this  concurrently  through 
public  review  and  comment  of  the  chaft 
CCP  and  NEPA  document.  While  other 
alternatives  do  not  require  compatibility 
determinations,  assess  the 
environmental  consequences,  and.  for 
all  practical  purposes,  compatibility  of 
all  uses  proposed  in  those  alternatives 
in  the  NEPA  document.  For  additional 
information  on  compatibility 
determinations,  see  603  FW  2. 

(c)  Pre-acquisition  Compatibility 
Determinations.  If  our  proposed  action 
includes  expanding  the  planning  unit 
by  acquiring  new  lands,  the  ckaft  CCP 
and  NEPA  documents  also  must  identify 
any  existing  wildlife-dependent 
recreational  public  uses  deemed 
compatible  that  we  will  allow  to 
continue  after  acquisition.  Incorporate 
these  pre-acquisition  compatibility 
determinations  into  the  (iraft  CCP  and 
NEPA  document. 

(d)  Internal  Review.  Submit  the  chaft 
CCP  and  NEPA  document  for  internal 
review  within  the  Region  following 
established  procedures.  Include  in  the 
review  refuge  program  managers. 
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((■I  I'uhiu.  NdtK.i'.  Kfvifw.  ,imi 
I  Ininiiifiit    Prt'p.iri'  .1  Niitii  c  nl 
Av.iiiahihtv  iif  thr  liraft  ( ;( :P  .imi  NKl'A 
il()(  urnciit  .iiui  (luhlish  it  111  the  Kederal 
Register  NiitilV  tin'  attt-ctt-d  piililie.  nf 
the  .iv.iil.ihilitv  iif  thi'sc  (liK  uriifiits 
thniugh  other  .ipfiropn.ite  me.iiis.  ,is 
identified  111  the  F'uhlu   liivdiveiiieiit ' 
Outreach  Plan   PuhJK  iihIk  es  will  111. ike 
(  le.ir  th.it  we  <ire  seekine  1  imi  iirrent 
review  on  ( iimf)atil)ilit\  deteriiiin.itKUis 
I'rnvide  .1  ininimuin  nt  :t(i  d.ivs  tnr 
puhlic  review  iif  .t  dr.ift  CCl'  with  ,111  I'iA 
and  45  d.ivs  for  .1  dr.ift  (X'V  with  .in 
integrated  HIS   Make  ropies  of  the  dr.ift 
CCP  .111(1  NKF'A  du(  uinent  .iv.ulahie  to 
.ijipnipriat;'  ele(  ted  officials.  Feder.il, 
State,  and  lo(  .il  ageiu  les;  Trilial 
governments:  or^.ini/.itions.  lihraries 
(including  N'CTC);  resource  ex[)er1s, 
adjacent  landowners,  and  individu.ils 
re(|uesting  them   Conduct  approfiriate 
public  invohement  a(  tivitit^s  as  called 
for  in  the  F'ublic  Involvement/Outre.K  h 
l^lan    Docuiiieiit  all  pubiu  coiiiinents. 
both  written  and  or.il.  received  011  the 
draft  i'.V.V  and  NKPA  dm  ument  .is  p.irt 
of  the  pi. inning  record 

(h)  Prepare  and  .Adopt  Fm.tl  Plan 

(a)  Puhlic  Comment,  .Analvsis,  .ind 
Response.  Review  and  .malvze  <ill 
written  and  oral  coniments  received 
from  the  public  on  the  dr.ift  C.i'.V  <ind 
N[']PA  document   Determine  which 
comments  are  substantive  .ind  warrant 
written  response   Modifv  the 
doc:umenl(s)  as  appropri.ite   Prep. ire  ,1 
sumrnarv  of  the  public  comments 
reteived  and  .1  statement  of  the 
dispositiim  of  concerns  expressed  in 
thost!  comments,  noting  where  we  h.ive 
changed  the  document(s)  or  whv  we  did 
not  make  such  ch.iiiges   Ini  iirpor.ite  the 
summarv  and  statement  of  disposition 
into  the  final  document(s)  (usu.illv  in 
the  NKPA  do(  ument  or  .1  (XT 
appc^ndix) 

(h)  iMnal  CCP  and  NKPA  Doc  ument(s) 
Idfuitifv  the  preferred  .ilternative  ,ind 
[irepare  tht?  final  (XiP  and  .ippropri.ite 
NKP,'\  document. ition   The  [ireferred 
.ilternative  can  be  the  pro[)osed  ai  tion. 
the  no  action  alternative,  .mother 
.ilternative,  or  a  combm.ilion  of  .k  tions 
or  alternatives  discussed  in  the  dr.ift 
(X',Pand  NKPA  do(  ument    I'ollowing 


(  lunpietidii  III  the  fiii.il  (,(;P  NKP.\ 
lidcunienl.  the  produi  t  ni  the  ("(;P 
(iriuess  :s  a  stand-alone  ( ',( !P  (the 
preferred  .iltern.itive  for  the  (il.inniiiL; 
Mint)    During  the  prm  ess  of  prep.innt; 
llie  fin.il  [il.iii.  refer  tn  Kxhibit  .i-3  tu 
ensure  ail  lusii  m  nl  ,ill  recpiired 
I'iemi'nts 

(c)  Intern. il  Ki'\  lew    Submit  the  linal 
(iii(  ument(s)  fur  intern.ii  review  within 
the  Kegidii  .11  (  nrding  to  established 
(inicedures    Refer  to  ,J  4  C.  (fiKd)  for  ,1  list 
of  those  to  iiK  hide  in  the  re\  lew 
(  jinsider  .ill  comments  rec  eived  from 
tlie  intern. il  re\iew  and  make 
.ippropri.ite  (h.inges  to  the  fin.il 
document(s) 

(dl  Dec  ision  Doc  ument.  The  dec  ision 
diicument  (either  .1  Finding  of  No 
Significant  lmpac;t  |F()NS1|  or  a  Record 
of  Decision  IKODl)  will  c  ertifv  that  we 
h.i\e  met  .igenc  v  c  (implianc;e 
recjuirements  and  that  the  C.(..¥.  when 
implemented,  will  ac:hievc!  the  purposes 
of  the  refuge  and  hel[)  hilfill  the  Refuge 
Svstem  mission 

(1)  CCP  with  .m  HA  .ind  F'ONSI   The 
Refuge  Manager  and  Planning  Team 
l.c-ader  submit  the  final  CCT  and  FONSl 
through  line  supervision  for 
c  (iniuirrencc  and  approval  hv  the 
Regional  Director  The  Regional  Direc  tor 
will  sign  and  date  both  the  FONSI  and 
the  hnal  CCP   Following  approval,  print 
and  distribute  the  final  document(s)  and 
.ipprop.-iate  appendices.  Provide  the 
FONSI  to  all  interested  and  affected 
parties   Cone  urrent  with  the  distribution 
of  the  FONSI,  provide  the  final, 
.ipproved,  stand-alone'  CCP  or  a 
summarv  to  all  interested  parties.  In 
some  cases  wt'  ma\  recjuire  a  MJ-dav 
public   re\  lew  period  for  the  FONSI  (see 
5,50  F\V  :)  3  B  (4)(c:))    In  these  c:ases,  we 
m.iv  not  sign  or  release  the  final  (;CP 
until  the  cMid  of  the  :}()-day  review 

(il)  CCP  with  an  HIS  and  ROD  The 
Refuge  Manager  and  Planning  Team 
Leader  submit  the  final  HIS/CCT' 
through  line  supervision  for 
c  iincurrencc  <ind  ap[)roval  to  rele.ise 
these  doc  iiments  to  the;  public   Provide 
these  doc  uments  to  interestcul  ancl 
,iffe(  ted  parties  for  at  least  30  davs  prior 
to  issuing  .1  ROD   Following  this  [leriod, 
submit  the  ROD  through  line 
supervision  for  c  oncurrc^nc c  ancl 
.ipprov.il  In  the  Region.il  Director  The 
Regional  Direc  tor  will  sign  and  date 
both  the  ROD  and  the  Hnal  CCP. 
Following  approval,  print  the  final 
documents  and  .ippropriate  appendic  es 
Provide  the  ROD  or  notific.ition  of  its 
.ivailabilitv  to  all  interested  and  affected 
parties   Cone  urrent  with  the  release  of 
\\w  ROD.  provide  or  make  available  the 
final.  ai)[)roved.  stand-alone  CCP  or  a 
summarv  to  mterestt'd  parties   Kffective 


with  the  signing  .ind  rele.ise  of  the  ROD. 
implement  the  CCP 

(ill)  Stand-AloneCCP  The  final 
produc  t  of  the  CCP  (iroc  ess  is  <i  st.ind- 
.ilone  CCP  (the  preferred  .iltern.itive  for 
the  nlanning  unit) 

(e)  Public  Notice   Prepare  .1  Notice  of 
.•\vailabilitv  of  the  final  approved  CCP 
.111(1  NKPA  doc  ument(s)  and  publish  it 
111  the  Federal  Register  Notify  the 
affected  public  of  the  availabilitv  of  the 
final  doc  ument(s)  through  other 
appropriate  means,  as  identified  in  the 
Public  Involvement/Outreach  Plan 
Send  copies  of  all  final  documents  to 
the  Regional  and  Washington  Office 
Planning  C^oordinators   Make  copies  of 
the  final  approved  CCP  and  NKPA 
doc  umentjs)  available  to  appropriate 
elec:teci  officials:  Federal,  State,  and 
local  agencies;  Tribal  governments; 
organizations;  libraries  (including 
N(TC):  adjacent  landowners:  and 
individuals  recpiesting  them 

(7)  Implement  Plan,  Monitor,  and 
Kvaluate 

Following  approval  of  the  (;CP  and 
public  notification  of  the  decision,  begin 
implementing  the  strategies  identified 
in  the  CCP   Allocate  funding  and  staff 
time  to  the  priority  strategies  as  defined 
in  the  CCP   Initiate  the  monitoring  and 
evaluation  process  identified  in  the  CCP 
to  determine  if  we  are  making  progress 
in  ac:hi(ning  the  planning  unit 
purpose(s),  vision,  and  goals. 
Monitoring  should  address  habitat  or 
population  objectives,  and  the  effects  of 
management  activities.  See  701  FVV  2. 
Describe  the  sampling  design 
suffic;ientlv  so  it  may  be  replicated. 
Through  adaptive  management. 
(Valuation  of  monitoring  and  researc:h 
results  mav  indicate  the  need  to  modifv- 
refuge  objectives  or  strategies. 

(8)  Review  and  Revise  Plan 

(a)  Plan  Review.  Review  the  QT.P  at 
least  annually  to  decide  if  it  requires 
anv  revisions.  Modify  the  plan  and 
associated  management  activities 

w  henever  this  review  or  other 
monitoring  and  evaluation  determine? 
that  w(>  need  c:hanges  to  ac;hieve 
planning  unit  purpc)S(!(s).  vision,  and 
goals. 

(b)  Plan  Revision   Revise  the  CCP 
when  significant  new  information 
becomes  available,  ecological  conditions 
change!,  major  refuge  expansion  occurs, 
or  when  we  identify  the  need  to  do  so 
during  plan  review.  This  should  occur 
everv  15  years  or  sooner,  if  necessary. 
All  plan  revisions  should  follow  the 
procedures  outlined  in  this  policy  for 
preparing  plans  and  will  require  NEPA 
compliance.  Document  minor  plan 
revisions  that  meet  the  criteria  of  a 
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categorical  exclusion  in  an 
Environmental  Action  Statement,  in 
accordance  with  550  FW  3,3  C,  Contact 
the  Regional  NEPA  Coordinator  for  an 
up-to-date  list  of  categorical  exclusions 


and  for  other  NEPA  assistance.  If  the 
plan  requires  a  major  revision,  then  the 
CCP  process  starts  anew  at  the 
preplanning  step.  See  602  FW  3.4  C  (1). 


(c)  Ongoing  Public  Involvement. 
Continue  informing  and  involving  the 
public  through  appropriate  means. 
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ExhibU3-I 


laplcacat  Plaa, 
Moaltor,  A  EvalKaU 


3.4  C  (7) 

StTA 

MP/1 

larotTcacat  wkca 


>XPA  raapilucc  *  BsMk 
ippikaMc 


Prepare  A  Adopt 
FiMi  Ptaa 


3.4  C  (6) 


MI/A 


XnWfy  prtlcmd  litcraattvc 
-prcfart  A  4Mr1k«l*  Baal 
CCP  *  Nir  A  4ocmacatattoa 
-prcMTc  *  Hwrttti  rONSI 
for  Ca  or  ROO  tor  EIS 


PrtptaaaiBg: 
Pteaaiag  tkc  Ptu 

3.4  C(l) 

yXTK 

-fmrpmt  A  acc^ 


The 
Comprehensive 

Conservation 

Planning  Process 

&NEPA 

Compliance 


Prepare  Draft  Plaa 
*  NEPA  Docaacal 


laMaU  Public 

lavolvcacal  A 

ScopiM 

3.4  C  (2) 

VIFA 

aaMiyitepaMk 
larolTt  tW  ^bilc 
■KOf*  Ite  t 


Review  Vbioa 

SUtcaieat  *  Goal*,  A 

Deteraiae  Slgatftcaat 

biac« 


3.4  C  (3) 

.HEPA 

-Meatfly  itcaiflcaal  i 


I 


3.4  C  (5) 

rOTA 

-anaart  A  dMrttatt 
^aACCTAnrCPA 

-pabik  taaaMat  A  rrrtr* 


Davtiep  A  Aaalyit 

AtterBathraa,  lachidiat 

tk«  Propatad  Actios 

3.4  C  (4) 

NEPA 

-rcaaaaaUc  raaci  of 

tMcraaMvcs 

-Na  AcMaa  AJtcraaltTt 


tOtU 

-Pro^aaca  Acttoa 


Note:  Although  the  steps  are  sequential,  CCP  planning  and  NEPA 
documenution  ure  iterative  processei.  It  is  normal  to  cycle  through  some  of  the 
steps  more  than  ance  or  to  have  several  steps  occurring  simultaneously.  Actions 
within  each  of  the  eight  steps  may  not  be  sequenual. 
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Exhibit  3-2. — Mandates  To  Consider  During  Comprehensive  Conservation  Planning 


Yes/No 


Applicable  Statutes 

Alaska  National  Interest  Lands  Conservation  Act  of  1980,  as  amended  

American  Indian  Religious  Freedom  Ad  of  1978  

Amencans  With  Disabilities  Act  of  1990  

Anadromous  Fish  Conservation  Act  of  1965,  as  amended  

Antiquities  Act  of  1906  _       !!^!!1!^!1.""! 

Archaeological  and  Historic  Preservation  Act  of  1974  

Archaeological  Resources  Protection  Act  of  1979.  as  amended  

Bald  and  Golden  Eagle  Protection  Act  of  1940.  as  amended  , 

Clean  Air  Act  of  1970    !!!."!!"!!! 

Clean  Water  Act  of  1974,  as  amended ^^'^^^^, 

Coastal  Zone  Management  Act  of  1972.  as  amended  '.', 

Emergency  Wetlands  Resources  Act  of  1986  '' 

Endangered  Species  Act  of  1973.  as  amended  

Farmland  Protection  Act  of  1981,  as  amended 

Federal  Cave  Protection  Act  of  1988  

Federal  Noxious  Weed  Act  of  1990  

Fisfi  and  Wildlife  Act  of  1956 1^!!!!!!!!!!"!!!!'!!!!!!!"!"!!!!"! 

Fish  and  Wildlife  Coordination  Act  of  1958 1!.H" 

Fishery  (f^agnuson)  Conservation  and  Management  Act  of  1976 

Manne  Mammal  Protection  Act  of  1972,  as  amended   

Migratory  Bird  Conservation  Act  of  1929  

Migratory  Bird  Hunting  and  Conservation  Stamp  Act  of  1934 

Migratory  Bird  Treaty  Act  of  1918,  as  amended  

National  Environmental  Policy  Act  of  1969  

National  Historic  Preservation  Act  of  1966,  as  amended  

National  Wildlife  Refuge  System  Administration  Act  of  1966.  as  amended  

Native  American  Graves  Protection  and  Repatnation  Act  of  1990  

Refuge  Recreation  Act  of  1962,  as  amended 

Rivers  and  Hartx)rs  Act  of  1899 

Water  Resources  Planning  Act  of  1965  (sole-source  aquifers)  

Wild  and  Scenic  Rivers  Act  of  1968,  as  amended  

Wilderness  Act  of  1964.  as  amended  

Applicable  Executive  Orders: 

Executive  Order  11644,  Use  of  Otf-Road  Vehicles  on  Public  Lands  

Executive  Order  11987,  Exotic  Organisms  

Executive  Order  11988,  Floodplain  Management 

Executive  Order  11990,  Protection  of  Wetlands  

Executive  Order  12898,  Environmental  Justice  for  Minority  Populations  

Executive  Order  12962,  Recreational  Fisheries  

Executive  Order  12996,  Management  and  General  Public  Use  of  the  National  Wildlife  Refuge  System 

Executive  Order  13007,  Indian  Sacred  Sites  

Executive  Order  13084,  Consultation  and  Coordination  With  Indian  Tnbal  Govemments 


Note:  This  list  is  not  all  inclusive.  There  may  be  other  executive  orders  and  statutes  that  apply  to  a  particular  planning  unit 


Exhibit  3-3.— Checklist  of  Required 
Comprehensive  Conservation  Plan 
Elements 

Short  description  of  the  planning  unit  to 

include: 

Size 

Establishment  date 

Regional  setting  (include  area  map) 

Land  acquisition  or  habitat  protection 

efforts 

Current  management  (inc  luding  a  map] 

Current  staffing 

Existing  partnerships 

Purpose(sl  for  whi(,h  the  refuge  was 

established 
Past  land  use  and  history  of  settlement. 

including  a  description  of  any  changes  in 

topography,  hydrology,  and  other  factors 
Existing  transportation  patterns  and 

related  visitor  facilities 

Habitat  management  practices 

Refuge  System  mission  and  goals. 

Ecosystem  goals  and  objectives. 

Goals  and  objectives  for  other  landscape- 


level  plans. 
National  goals  and  objectives  for  species. 

species  groups,  habitats  and 

communities,  or  programs  [e.g.. 

shorebirds,  an  endangered  species, 

priority  public  use  program). 
Identify  any  mandates  that  apply  to  the 

area  or  the  proposed  plan. 
Description  of  the  planning  unit 

environment  to  include: 
distribution,  migration  patterns,  and 

abundance  offish,  wildlife,  and  plant 

populations,  including  anv  threatened  or 

endangered  species  and  related  habitats: 
current  and  historic  description  of  the 

flora  and  fauna,  and  the  diversity  of 

habitats  and  natural  communities; 
wildlife  habitat  and  species 

relationships; 
ability  of  the  planning  unit  to  meet  the 

habitat  needs  offish,  wildlife,  and 

plants,  as  they  occur  throughout  their 

natural  ranges; 


vegetation  types  (Federal  Geographic 

Data  Committee  compliant  map 

required); 
vegetation'land  co\er  and  wildlife 

habitat  relationships: 
significant  problems  that  ma\ 

adversely  affect  the  ecological  integrity 

or  wilderness  characteristics  and  the 

actions  necessary  to  correct  or  mitigate 

the  problems: 
context  of  the  planning  unit  in  relation 

to  the  surrounding  ecosvstem, 
structures,  components,  and  functions 

of  the  ecosystem(s)  of  which  the 

planning  unit  is  a  part; 
fish,  wildlife,  and  plants  and  their 

habitats  and  communities  that  are  rare 

and/or  declining  within  the  ecosvstem; 
archaeological  and  cultural  resources 

of  the  planning  unit: 

refuge  land  status  map: 

natural  and  historic  role  of  fire  and 

other  natural  occurrences  affecting 

ecological  processes; 
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( )iht'rs.  .IS  .i|i[iriipruU.' 

Refuge  Management — Part  602  National 
Wildlife  Refuge  System  Planning 

Chapter  4     Step-Down  Management 
Planning— «02  FW  4 

4  1     What  IS  th*'  purpose  of  this 
chapter'  This  chapter  provides  guidance 
on  step-down  management  planning. 

4  2     What  is  our  policy  for  step-down 
management  planning?  The  U.S.  Fish 
and  Wildlife  Sor\'ice  (Service  or  we) 
will  prepare  step-down  management 
plans  when  required  by  policy  or  when 
thev  mav  be  necessary  to  provide 
strategies  and  implementation 
schedules  for  meeting  goals  and 
objectives  identified  in  Comprehensive 
Conservation  Plans  (CCPs).  Step-down 
management  plans  should  include 
public  involvement  and  National 
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Environmental  Policy  Act  (NEPA) 
compliance  documentation,  as 
appropriate.  Develop  step-down 
management  plans  following  the 
planning  process  guidance  in  602  FW  1 
and  602  FW  3. 

4.3     What  is  the  applicability  of  step- 
down  management  planning  and  its 
relationship  to  Comprehensive 
Conservation  Plans? 

A.  Step-down  management  planning 
is  the  formulation  of  detailed  plans  for 
meeting  goals  and  objectives  identified 
in  the  CCP. 

B.  Step-down  management  plans 
describe  the  specific  strategies  and 
implementation  schedules  we  are  to 
follow,  "stepping  down"  from  general 
goals  and  objectives.  The  preparation  of 
new  step-down  management  plans  or 
substantial  changes  to  existing  step- 
down  management  plans  typically  will 
require  further  compliance  with  NEPA 
and  other  policies,  and  an  opportunitv 
for  public  review.  For  public  use  plans 
or  other  step-down  management  plans 
dealing  with  proposed  uses  of  the 
refuge,  prepare  and  append 
compatibility  determinations  to  the 
plans. 

C  The  CCP  will  identifv'  which  step- 
down  management  plans  are  necessary 
and  provide  a  schedule  for  their 
completion.  After  completion  of  the 
CCP.  modify  existing  step-down 
management  plans  as  needed  to 
ac:complish  stated  objectives.  See  602 
FW  3.  In  the  absence  of  an  approved 
CC^P.  we  will  develop  step-down 
management  plans  to  describe  goals, 
objectives,  strategies,  implementation 
schedules,  and  details  necessary  to 
implement  a  management  program. 

D.  As  an  alternative  to  separate  step- 
down  management  plans,  we  may 
address  management  programs  in  detail 
during  preparation  of  the  CCP. 
Determining  which  programs  we  can 
address  in  detail  in  the  CCP  depends  on 
several  factors,  including  the  degree  of 
public  interest,  the  amount  of  available 
information,  and  the  complexity  of  the 
issues. 


4.4  How  do  we  combine  step-down 
management  plans?  Address 
management  subjects  individually  or 
combined  into  a  single,  integratecl  step- 
down  management  plan.  This  decision 
rests  with  the  Refuge  Manager.  Base  the 
decision  on  strategies  defined  in  the 
CCP,  the  relationship  between  program 
areas,  and  the  complexity  of  the 
programs  under  consideration.  Some 
program  areas,  such  as  fire  management 
and  habitat  management,  logically 
suggest  an  integrated  approach. 

4.5  What  is  the  list  of  potential  step- 
down  management  plans?  Following  is 
the  current  list  of  potential  refuge  step- 
down  management  plans.  Consider  all 
of  these  plans  during  the  CCP  process. 
The  CCP  will  document  which  plans  we 
require  for  the  planning  unit. 


Step-down 
management  plans 


Service  manual 
reference 


Step-down 
management  plans 


Service  manual 
reference 


Occupational  Safety 
and  Healtfi 

Safety  Program 

Safety  Operations 

Industnal  Hygiene  

Hazardous  f\/laterials 
Operations 

Water  Rigfits  

Policy.  Objectives, 
and  Responsibil- 
ities 

Law  Enforcement  

Pollution  Control  

Policy  and  Respon- 
sibilities. 
Pollution  Prevention 
Compliance  Require- 
ments. 

Clean  Water  Act 
RCRA— Hazardous 
Waste. 
Pesticide  Use  and  Dis- 
posal 

Pest  Management 
External  Ttireats  to 
FWS  Facilities 
Air  Quality  Protection 
National  Wildlife  Refuge 
System  (NWRS) 
Uses 

NWRS  Uses  (Appro- 
priate Refuge 
Uses). 


(Parts  240-249) 

(240  FW  1-9) 
(241  FW  1-9) 
(242  FW  1-13) 
(242  FW  6) 

(Part  403) 
(403  FW  1 ) 


(Parts  440-^59) 
(Parts  560-569) 
(560  FW  1 ) 

(560  FW  2) 
(Part  561) 

(561  FW  3) 
(561  FW  6) 

(Part  562) 

(562  FW  1 ) 
(Part  563) 

(563  FW  2) 
(Part  603) 


(603  FW  1 ) 


Priority  Wildlife-Depend- 
ent Recreation 

Hunting  

Fisfiing  

Wildlife  Observation 
Wildlife  Pfiotographiy 
Environmental  Edu- 
cation. 

Interpretation 

Wildemess  (Manage- 
ment 
Spjecial  Area  Manage- 
ment 
Researcfi  Natural 

Areas. 
Public  Use  Natural 

Areas 
Wild  and  Scenic  Riv- 
ers 

National  Trails 

Man  in  tfie  Biospfiere 

Reserve 
Western  Hemispfnere 
Sfiorebird  Re- 
serves 
Ramsar  Convention 
on  Wetlands 
Minerals  Management 
Minerals  and  Mining 

Oil  and  Gas  

Cultural  Resources 

Management 
Habitat  Management 

Planning 
Fire  Management 
Population  Manage- 
ment 
Inventory  and  Moni- 

tonng 
Propagation  and 

StcKking 
Mar)<ing  and  Banding 
Disease  Prevention 
and  Control 

Trapping 

Fishery  Resources 

Management 
Exotic  Species 


(Part  605) 

'605  FW  2) 
(605  FW  3) 
(605  FW  4) 
(605  FW  5) 
(605  FW  6) 

(605  FW  7) 

(Part  610) 

(Part  611) 
(611  FW  1) 
(611  FW  2) 
(611  FW  3) 
(611  FW  4) 


(Part  612) 
(612  FW  1) 
(612  FW2) 
(Part  614) 

(Part  620) 

(Part  621) 
(Part  701) 

(701  FW  2) 

(701  FW  3) 

(701  FW  4) 
(701  FW  7) 

(701  FW  1 1 ) 
(Part  710) 

(Part  751) 


Dated:  .May  IB.  2000. 
Jamie  Rappaport  Clark, 

Director. 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Highway  Administration 
23  CFR  Parts  450  and  1410 
Federal  Transit  Administration 
23  CFR  Part  1410 

49  CFR  Parts  613  and  621 
[FHWA  Dock«t  No.  FHWA-99-59331 
FHWA  RIN  2125-AE62;  FTA  RIN  2132-AA66 

Statewide  Transportation  Planning; 
Metropolitan  Transportation  Planning 

AGENCIES:  Federal  Highway 
Administratidn  (FHWA).  Federal 
Transit  Administration  (FTA),  DOT 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM);  n^quest  for  comments. 

summary:  The  FHWA  and  the  FFA  are 
jointly  issuing  this  document  which 
proposes  revisions  to  the  regulations 
governing  the  development  of 
transportation  plans  and  progr.ims  for 
urhanized  (metropolitan)  areas  and 
statewide  transportation  plans  and 
programs  These  revisions  are  a  produ(  t 
of  statutory  changes  made  hv  the 
Transportation  K((uitv  A(  t  for  the  ::ist 
Century  (TEA-21)  enai  ted  on  June  M, 
1998.  and  generally  would  revise 
existing  regulatory  language  to  make  it 
consistent  with  current  stafiitnrv 
requirements   In  addition,  the  proposed 
regulatory  language  addresses  the 
implementation  of  Presidential 
Executive  Order  12H^)H  reganiing 
Environmental  lusfwe  These  (hanges 
are  heing  proposed  m  concert  with 
revisions  to  regulations  regarding 
environmental  imp<ict  ,ind  related 
procedures  whu.h  are  piit)lished 
separately  in  todays  Federal  Register 
The  two  ndes  are  linked  in  terms  of 
their  working  relationship  and  the 
FHWA  and  the  H'A  are  soliciting 
t;(mnnents  on  eai  h  rule  individually,  as 
well  as  their  intended  functional  and 
operational  interrelationships. 
DATES:  Comments  must  he  rei cived  on 
or  hefore  August  2.\.  2()()()   For  dales  of 
public  information  meetings  see 
"Supplementary  Information." 
ADDRESSES:  All  signed,  written 
comments  must  refer  to  the  docket 
numher  appearing  at  the  top  of  this 
document  and  must  he  suhmitted  to  the 
Pocket  Clerk.  C  S   DOT  Dockets.  Kooin 
PI,-4()1.  400  .Seventh  Street.  SW  . 
Washington,  DC  2059(M)()()1.  All 
comments  receive(]  will  he  available  for 
examination  at  the  above  address 
between  9  am  and  5  p  in  .  e  t  .  Monday 
through  Friday,  except  Federal  holidays 


Those  desiring  notification  of  receipt  of 
comments  must  include  a  self- 
addressed,  stamped  envelope  or 
postcard  For  addresses  of  public 
information  meetings  see 
■  Supplementary  Information." 
FOR  FURTHER  INFORMATION  CONTACT:  For 
the  FHWA:  Mr.  Sheldon  M.  Edner. 
Metropolitan  Planning  and  Policies 
Team  (HEPM),  (202)  366-406fi 
(metropolitan  planning).  Mr  Dee  Spann. 
Statewide  Planning  Team  (HEPS),  (202) 
3et>-4086  (statewide  planning),  or  Mr 
Keid  Alsop,  Offic:e  of  the  Chief  Clounsel 
(HCC-.il),  (202)  .lBb-1371    For  the  FTA 
Mr  Charles  (ioodman,  Metropolitan 
Planning  Division  {TPL-12) 
(metropolitan  planning),  (202)  3B6- 
1944.  Mr  Paul  Verchinski.  Statewide 
Planning  Division  (TPL-1  l)(statewide 
planning).  (202)  3B6-6385.  or  Mr  Scott 
Biehl,  Office  of  the  Chief  Counsel  (TCC- 
30),  (202)  36f>-0952   Both  agencies  are 
located  at  400  Seventh  Street,  SW  , 
Washington,  DC  20590  Office  hours  for 
the  FHWA  are  from  745  am  to  4:15 
p  m.,  e.t.,  and  for  the  FTA  are  from  8:30 
a  m   tf)  5  p  m  ,  e  t  .  Monday  through 
Friday,  exct'pt  F'ederal  holidays. 

SUPPLEMENTARY  INFORMATION: 
Electronic  Access 

Internet  users  may  access  all 
comments  received  by  the  ITS  DOT 
Dockets,  Room  PL-401.  by  using  the 
universal  resource  locator  (I'RL).  http 
(hns  dot  tinv  It  is  available  24  hours 
each  day,  365  days  each  year  F'lease 
follow  the  instructions  (mline  for  more 
inform.ition  and  help 

An  electronic  cop\  of  this  document 
mav  lie  downloaded  using  a  computer, 
modem  and  suitable  communications 
software  from  the  (lovernment  Printing 
Offi(  fs  Electronic  Bulletin  Board 
Servueat  (2()2)512-lt)t>l    Internet  users 
mav  reach  the  Office  of  the  F'ederal 
Register  s  home  page  at:  http/' 
ivMn  uarii  iLiov'h'drfK  and  the 
(;overninent  Printing  Office's  web  page 
at  /i/fp  //w'H'vv  access. f(po  gov/nam 

Public  Information  Meetings 

We  will  hold  a  series  of  seven  public 
briefings  within  the  comment  period  for 
the  NPRM  The  purpose  of  these 
briefings  is  to  explain  the  content  of  the 
NPRM  and  enc  ourage  public  input  to 
the  final  rulemaking  The  meetings  will 
address  this  NPRM.  the  companion 
NPRM  on  the  envinmmental  (National 
Environmental  Policy  Act  of  1969 
INEPAI)  process,  and  the  NPRM  on 
Intelligent  Transportation  Systems 
An  hilecture  ccmsistency.  The  meetings 
will  be  scheduled  from  approximately  8 
a  m  to  5  p  m.  at  the  locations  listed 
below  Further  information  and  any 


changes  in  addresses,  dates  and  other 
logistical  information  will  be  made 
available  after  the  publication  of  this 
NPRM  through  the  FHWA  and  the  FTA 
websites,  and  through  other  public 
announcement  avenues  and  the 
newsletters  and  websites  of  major 
stakeholder  groups.  Individuals  wishing 
information,  but  without  access  to  these 
sources,  may  contact  the  individuals 
listed  in  the  above  caption  FOR  FURTHER 
INFORMATION  CONTACT 

The  structure  of  the  meetings  will 
emphasize  brief  presentations  by  the 
DOT  staff  regarding  the  content  of  the 
NPRM  A  period  for  clarifying  questions 
will  be  provided.  Under  current 
statutory-  and  regulatory  provisions,  the 
DOT  staff  will  not  be  permitted  to 
engage  in  a  substantive  dialog  regarding 
what  the  content  of  the  NPRMs  and  the 
final  regulations  should  be.  Attendees 
wishing  to  express  ideas  and  thoughts 
regarding  the  final  c:ontent  of  the  rules 
should  direc;t  those  comments  to  the 
docket.  Briefing  sites  will  include: 
Boston.  MA.  Auditorium.  Volpe 
National  Transportation  Systems  Center. 
55  Broadway.  lune  9.  2000:  Atlanta.  CA. 
Westin  Peachtree  Plaza  Hotel.  210 
Peachtree  Street.  |une  20,  2000; 
Washington.  D  C.  Marriott  Metro 
Center.  775  12th  Street,  NW,  |une  23. 
2000,  Chicago.  IL.  Holiday  Inn  Mart 
Plaza.  350  North  Orleans  Street.  lune  27. 
2000;  Denver,  CXI,  Marriott  City  Center, 
1701  California  Street.  June  3o'.  2000; 
Dallas,  TX,  Hyatt  Regency  Hotel  Dallas, 
300  Reunion  Boulevard,  July  11.  2000; 
and,  San  Francisco,  CA,  Radisson 
Mi\ako.  1625  Post  Street,  July  19,  2000. 

As  part  of  the  outreach  process 
planned  for  these  proposed  rules,  the 
FHWA/FTA  will  be  conducting  a 
national  teleconference  on  lune  15,  2000 
from  1-4  p  m  eastern  time,  through  the 
auspices  of  the  Center  for 
Transportation  and  the  Environment  at 
North  Carolina  State  University.  The 
telec^onference  will  be  acc:essible 
through  numerous  downlink  locations 
nationwide  and  further  information  can 
be  obtained  from  Ms  Katie  McDermott 
at  kpmiiunitv  nrsu  fdu  The  purpose  of 
the  telef:onference  is  to  d»;sc:ribe  the 
proposed  new  statewide  and 
metropolitan  planning.  National 
Environmental  Policy  Act  of  1969 
(NEPA).  Public  Law  91-190.  83  Stat. 
852.  implementation,  and  Intelligent 
Transportation  Systems  (ITS)  rules. 

An  overview  of  each  of  the  three 
ncjtices  of  proposed  rulemaking 
(NPRMs)  will  be  presented  and  the 
audience  (remote  and  local)  will  have 
opportunities  to  ask  questions  and  seek 
clarification  of  FHWA/FTA  proposals. 
Bv  sponsoring  this  teleconference  it  is 
hoped  that  interest  in  the  NPRMs  is 
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generated,  that  stakeholders  will  be  well 
informed  about  FHWA/FTA  proposals, 
and  that  interested  parties  will 
participate  in  the  rulemaking  process  by 
submitting  written  suggestions, 
comments  and  concerns  to  the  docket. 

Background 

Sections  1203.  1204.  and  1308  of  the 
TEA-21,  Public  Law  105-178,  112  Stat. 
107,  amended  23  U.S.C.  134  and  135, 
which  require  a  continuing, 
comprehensive,  and  coordinated 
transportation  planning  process  in 
metropolitan  areas  and  States.  Similar 
changes  were  made  by  sections  3004, 
3005,  and  3006  of  the  TEA-21  to  49 
U.S.C.  5303-5306  which  address  the 
metropolitan  planning  process  in  the 
context  of  the  FTA's  responsibilities. 
We  are  proposing  revisions  to  our 
current  metropolitan  and  statewide 
planning  regulations  and  are  inviting 
comments  on  the  proposed  revisions. 

General  Information  Concerning 
Development  of  Regulation 

Approach  to  Structure  of  Proposed 
Regulation 

Revisions  to  the  current  regulation  at 
23  CFR  part  450  are  being  proposed  to 
reflect  the  impacts  of  the  TEA-21.  We 
have  adopted  an  approach  to  the 
proposed  revisions  that  will  rely  heavily 
on  guidance  and  good  practice.  The 
proposed  regulatory  language  attempts 
to  respond  to  legislative  mandates  and 
changes  with  minimal  amplification 
where  feasible.  In  some  cases,  other  • 
factors,  e.g.,  coiul  cases,  presidential 
directives,  etc,  have  provided  a 
stimulus  for  change  and  amphfication. 
In  these  instances,  the  agencies  have 
tried  to  keep  regulatory  language  to  a 
minimum  except  where  clarification 
would  assist  appropriate  agencies  and 
groups  in  complying. 

In  a  separate  document  in  today's 
Federal  Register,  we  propose  to  remove 
23  CFR  part  771  and  add  parts  1420  and 
1430  in  its  stead.  This  regulation 
implements  the  FTA  and  the  FHWA 
processes  for  complying  with  the 
Council  on  Environmental  Quality's 
(CEQ)  regulations  for  implementing  the 
NEPA,  Public  Law  91-190.  83  Stat.  852. 
Jointly  administered  by  the  FTA  and  the 
FFTWA,  part  771  was  last  revised  in 
1987.  The  passage  of  the  TEA-21  and  its 
predecessor,  the  Intermodal  Surface 
Transportation  Efficiency  Act  of  1991 
(ISTEA).  Public  Law  102-240,  105  Stat. 
1914,  have  contributed  legislative 
impetus  to  a  revision.  To  facilitate 
compliance  with  section  1308  of  the 
TEA-21  dealing  with  major  investment 
studies  and  section  1309  addressing 
environmental  streamlining  and  twelve 


years  of  court  rulings  and  experience, 
we  propose  to  revise  the  regulations 
regarding  environmental  impact  and 
related  procedures  in  conjunction  with 
those  for  metropolitan  and  statewide 
transportation  planning.  In  general,  the 
intent  is  to  more  effectively  link  the  two 
regulations  to  facilitate  integration  of 
decisions,  reduce  paperwork  and 
analytical  activity  where  feasible,  and  to 
refine  procedures  and  processes  to 
achieve  greater  efficiency  of  decision 
making.  In  addition,  we  believe  that  an 
integrated  approach  to  planning  and 
project  development  (NEPA  process 
plus  additional  project  level  actions 
needed  to  prepare  for  project 
implementation)  will  contribute  to  more 
effective  and  envirormientally  soimd 
decisions  regarding  investment  choices 
and  trade-offs. 

In  preparing  this  proposed  rule,  we 
have  attempted  to  maintain  or  reduce 
the  level  of  data  collection  and  analyses 
that  is  currently  required.  We  solicit 
comment  on  the  extent  to  which  this 
strategy  has  been  achieved.  Comments 
suggesting  that  the  strategy  has  not  been 
successful  should  identify  specific 
requirements  and/or  provisions  that 
increase  burdens  and  provide  specific 
reasons  for  this  increase.  The  degree  or 
extent  of  the  increase  should  be 
identified  also.  Suggestions  to  lessen 
burdens  are  welcome. 

In  the  proposed  rule,  we  revised  the 
section  headings  to  utilize  more 
commonplace  language  and  for  clarity. 
The  substance  of  the  sections  is 
modified  in  some  cases  as  described 
below.  The  organization  of  each  section 
and  overall  flow  of  organization  remains 
predominantly  unchanged,  except  as 
indicated  in  the  section-by-section 
discussion. 

In  addition,  we  are  proposing  a  new 
numbering  scheme.  Current  part  450 
would  be  redesignated  as  part  1410. 

Input  to  Development  of  Proposed 
Regulation 

As  noted  above,  the  TEA-21  was 
signed  into  law  on  June  9,  1998. 
Subsequently,  the  DOT  initiated  a  series 
of  national  meetings  to  solicit  input 
regarding  possible  approaches  to 
implementing  the  new  legislation.  The 
results  of  the  principal  public  sessions 
in  this  outreach  effort  are  summarized 
in  "Listening  to  America:  TEA-21 
Outreach  Summary,  1998."  This 
document  was  published  by  the  Office 
of  the  Secretary,  U.S.  Department  of 
Transportation.  It  is  currently  available 
online  through  the  following  website: 
www.fhwa.dot.gov/tea21/listamer.htm. 
Additionally,  on  February  10,  1999,  we 
issued  a  discussion  paper  (Federal 
Highway  Administration  and  Federal 


Transit  Administration.  TEA-21 
Planning  and  Environmental  Provisions: 
Options  for  Discussion)  to  further  solicit 
public  comments  regarding  previously 
provided  suggestions.  This  tliscussion 
paper  was  designed  to  reflect  comments 
from  stakeholder  groups  and  encourage 
all  interested  parties  to  provide 
additional  detailed  comments  on 
approaches  to  implementing  the 
statutory  provisions  for  the  planning 
and  enviroimientaJ  sections  of  the  law. 
The  Options  Paper  is  available  online  at 
www.fhwa.dot.gov/environment/ 
tea21imp.htm. 

Overall  Strategy  for  Regulator^' 
Development 

Our  strategy  for  regulatory- 
development  has  three  principal 
elements:  (1)  Outreach  and  listening  to 
stakeholders,  (2)  developing 
improvements  that  will  allow  the 
FHWA,  the  FTA,  the  States  and 
metropolitan  areas  to  demonstrate 
measurable  progress  toward  achieving 
congressional  objectives,  and  (3)  looking 
internally,  with  our  Federal  partner 
agencies,  at  how  we  collectively  can 
improve  coordination  and  performance. 

As  indicated  above,  the  FHWA  and 
the  FTA,  in  concert  with  the  Office  of 
the  Secretary  and  other  modal 
administrations  within  the  DOT, 
developed  and  implemented  an 
extensive  public  outreach  process  on  all 
elements  of  the  TEA-21.  The  process 
began  shortly  after  the  legislation  was 
enacted  on  Jime  9,  1998,  and  various 
types  of  outreach  activities  have  been 
underway  since  that  time.  The  initial 
six-month  departmentwade  outreach 
process  included  twelve  regional  fonuns 
and  over  50  focus  groups  and 
workshops  (63  FR  40330,  July  28,  1998). 
The  DOT  heard  fi-om  over  3,000  people, 
including  members  of  Congress, 
Governors  and  Mayors,  other  elected 
officials,  transportation  practitioners  at 
all  levels,  community  activists  and 
environmentalists,  freight  shippers  and 
suppliers,  and  other  interested 
individuals.  The  input  received  was 
valuable  and  has  helped  us  shape  our 
implementation  strategy,  guiidance  and 
regulations.  Those  comments  will  be 
placed  in  this  docket  as  informational 
background. 

With  respect  to  the  planning  and 
enviroiunental  provisions  of  the  TEA- 
21,  we  learned  a  great  deal  through  the 
twelve  regional  forums  and  focus  group 
sessions  and  subsequently  implemented 
a  second,  more  focused  phase  of 
outreach  which  included  issuing  an 
Options  Paper  for  discussion  on  the 
Planning  and  Environmental 
Streamlining  Provisions  of  the  TEA-21. 
The  contents  of  the  Options  Paper 
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rone<:t(Ml  input  received  up  tc»  that  time 
tind  hiiilf  upon  tht-  existing  stafcwidc 
and  metropolitan  plann^n^  n'mddtions 
and  our  implementini;  r(';;uiation  for  the 
NKF'A   \Vf  released  thi'  Ojitions  Paper 
on  Fehruarv  U).  14'M,  ,iiu\  rcceivi'd 
comment.s  throu^-h  .Aprd  M).  UW9. 

Mor«f  than  150  different  .sets  of 
comments  were  received  from  State 
Departments  of  Transportation  (.State 
lK)Ts),  Metropolitan  F^lanning 
Organizations  (MPOs).  counties. 
regional  planning  commissions,  other 
Federal  agencies,  transit  agencies, 
bicycle  advocacy  groups,  engineering 
organizations,  consultants,  historit:al 
conunissions,  environmental  groups, 
and  customers — the  American  public. 
These  comments  were  all  reviewed  and 
taken  into  consideration  in  the 
development  of  this  notice  of  prr)posed 
rulemaking. 

Another  element  of  outreach  included, 
meetings  between  the  FHWA  and  the 
FTA  and  key  stakeholder  groups,  other 
Federal  agencies,  and  the  regional  and 
field  staff  within  the  FHWA  and  the 
FTA.  These  sessions  also  helped  guide 
us  in  developing  this  notu:e  of  proposed 
rulemaking.  Comments  on  this  NPRM 
are  welcomed  and  will  be  taken  into 
account  prior  to  the  issuance  of  a  final 
regulation  on  statewide  and 
metropolitan  planning  under  the  TEA- 
21. 

The  Options  Paper  comments  are 
contained  in  the  docket  and  are 
summarized  below  This  general 
summary  is  structured  around  the  issues 
as  presented  in  the  Options  Paper  and 
seeks  to  provide  an  overall  perspective 
on  the  range  of  opinions  submitted  to 
the  FHWA  and  the  FTA  Dciails  on 
specific  comments  and  input  can  be 
obtained  by  reviewing  the  materials  in 
the  docket. 

These  proposed  rules  were  developed 
by  an  interagency  task  force  of  planners 
and  environmental  specialists  of  the 
FHWA  and  the  FTA.  with  input  from 
other  DOT  modal  agencies,  the  US 
Environmental  Protection  Agency 
(EPAl,  other  Federal  agencies  and  the 
Office  of  the  Secretary,  US  DOT  The 
task  force  reviewed  all  input  received 
from  the  outreach  process  and  through 
other  sources  which  communicate 
regularly  with  the  DOT  In  addition. 
comments  were  solitiited  from  the  fujld 
staff  of  the  FHWA  and  the  FTA 

Summary  of  Comments  Received  on 
Options  Paper 

The  following  discussion  summarizes 
the  comments  received  on  the  Options 
Paper  and  the  response  we  are  gentirally 
taking  in  structuring  this  proposed  rule 
This  summary  focuses  only  on  the 
comments  directly  related  to  planning. 


The  comments  regarding  environmental 
provisions,  generally,  are  treated  in  the 
preamble  to  the  propose<i  revision  to  2i 
CFR  771.  Ooss-cutting  issues  as 
discussed  in  the  Options  Paper  appear 
in  both  preambles,  as  appropriate  Since 
inanv  commenters  included  both 
planning  and  environmental  topics  in 
their  correspondence,  an  exact  count  of 
planning  versus  environment  issues  in 
the  1.50  comments  nnteived  is  not  easy 
or  useful  The  sumniar>-  is  not  intended 
to  be  complete  or  comprehensive 
Rather,  it  is  provided  to  give  the  public 
a  general  sense  of  the  issues  addressed 
in  the  comments  received.  The  views  of 
individual  commenters  can  be  obtained 
by  consulting  the  docket  as  indicated 
above. 

Planning  Factors 

We  were  offered  a  number  of  options 
on  how  to  ensure  that  the  seven  new 
planning  factors  added  by  the  TEA-21 
are  addressed  in  the  metropolitan  and 
statewide  planning  processes.  One 
option  is  to  include  the  TEA-21 
statutory  language  in  the  planning 
regulation  and  provide  maximum 
flexibility  to  States  and  MPOs  to  tailor 
approaches  to  local  conditions.  In 
addition,  it  was  suggested  that  we 
amplify  the  basic  statutory'  language  in 
this  regulation  by  providing  information 
to  States  and  MPOs.  including  best 
practices  on  approaches  to  considering 
the  factors,  and  technical  assistance  on 
planning  practices  which  integrate 
consideration  of  the  seven  factors.  A 
third  possibility  was  to  develop  specific 
criteria  for  the  consideration  of  each  of 
the  seven  factors,  include  the  criteria  in 
this  regulation,  and  require  that  State 
DOTs  and  MPOs  demonstrate 
compliance  through  the  planning 
certification  process. 

The  vast  majority  of  comments 
received  on  the  planning  factors, 
including  those  from  the  Institute  of 
Transportation  Engineers  (ITE).  the 
National  Association  of  County 
Engineers  (NAC^E).  the  Association  of 
Metropolitan  Planning  Organizations 
(AMPO).  and  the  American  Association 
of  State  Highway  and  Transportation 
Officials  (AASHTO).  supported  a 
twofold  approach:  (1)  To  include  the 
TEA-21  statutory  language  in  the 
planning  regulation  without  further 
regulatory  requirements,  and  (2)  to 
provide  technical  assistance  and 
informaticjn  on  c:urrent  practices  to 
States  and  MPOs  to  aid  them  in 
consideration  of  the  planning  factors. 
An  additional  point  raised,  by  State 
DOTs  and  MPOs  in  particular,  was  that 
guidance,  if  issued  by  the  FHWA  and 
the  FTA,  should  not  be  construed  as 


constituting  new.  binding  requirements 
on  State  DOTs  and  MPOs. 

Systems  Operation  and  Management 
and  Integration  of  Intelligent 
Transportation  Systems  Into  the 
Planning  Process 

The  TEA-21  directs  that  operation 
and  management  of  the  transportation 
system  requires  greater  attention  during 
planning.  Capital  investment,  especially 
for  new  capacity  but  also  for  system 
preser\ation.  has  dominated  traditional 
transportation  planning  analyses  and 
decisions.  Continuing  fiscal  constraint, 
growing  sensitivity  to  environmental 
impacts  of  infrastructure  and  the  need 
for  prudent  management  of 
infrastructure  all  lead  to  a  heightened 
consideration  of  systems  management 
and  operational  strategies  as  part  of 
systems  planning.  The  emergence  of 
various  Intelligent  Transportation 
System  (ITS)  technologies  as  useful 
tools  in  the  operation  and  management 
of  the  transportation  system  has  also 
highlighted  the  need  to  focus  increased 
attention  in  this  area.  An  additional 
factor  in  treating  ITS  as  part  of  system 
operation  and  management  are  the 
requirements  of  section  5206(e)  of  the 
TEA-21  regarding  the  consistency  of 
federally  funded  ITS  projects  (funded 
with  highway  trust  fund  dollars)  with 
the  National  ITS  Architecture. 

Many  individual  State  DOTs.  MPOs. 
and  their  national  associations  (AMPO 
and  AASHTO)  expressed  the  view  that 
the  planning  factor  requiring 
consideration  of  strategies  to  promote 
efficient  system  management  and 
operation  is  sufficient  to  direct  States 
and  MPOs  to  consider  operations  and 
management  issues  as  an  integral  part  of 
their  planning  efforts.  They  indicated 
that  the  seven  factors  are  all  important 
and  that  to  highlight  consideration  of 
any  one  factor  above  all  others  is 
inappropriate.  Further,  they  felt  that 
treating  operations  and  management 
issues  with  any  additional  emphasis 
would  be  duplicative  and  is  not 
necessan*'. 

Only  one  commenter.  the  Maricopa 
Association  of  Governments,  explicitly 
addressed  the  ITS  matter.  This  agency 
suggested  that  we  implement  a 
requirement  for  federally  funded  ITS 
projects  to  be  in  accord  with  a  regional 
ITS  plan  that  is  developed  through  a 
cooperative  process. 

Cooperative  Development  of  Revenue 
Forecasts 

The  TEA-21  retained  the  basic 
requirement  for  financially  constrained 
metropolitan  plans  and  statewide  and 
metropolitan  transportation 
improvement  programs  (STIPs/TIPs). 
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The  TEA-21  clarifies  the  requirement 
for  cooperative  development  by  States. 
MPOs,  and  transit  agencies  of  estimated 
future  levels  of  funding  from  local. 
State,  or  Federal  sources  that  may 
reasonably  be  expected  to  be  available 
to  metropolitan  areas. 

In  general,  many  State  DOTs  and  the 
AASHTO  seek  the  greatest  flexibility 
while  MPOs  and  local  governments  seek 
provisions  which  would  ensure  that 
thev  get  a  "fair  share"  of  F'ederal 
funding.  The  NACE,  the  AMPO.  the 
National  Association  of  Counties 
(NACO).  and  the  Surface  Transportation 
Policy  Project  (STPP)  obser\'e  that  a 
formal  process  should  be  required  based 
upon  consensus  of  the  State,  MPO,  and 
transit  agencies  (where  applicable)  and 
that  the  process  should  be  documented 
and  implemented  with  an  adequate 
phase-in  period  provided.  The  national 
associations  md  many  of  their 
constituent  members  commented  that 
the  process  which  has  evolved  over  the 
past  several  years  is  inadequate  for  MPO 
and  local  agency  needs,  and  that  the 
Congress  intended  that  this  be  rectified 
through  the  TEA-21  clarif\'ing  language. 
Both  the  NACE  and  the  AMPO  support 
the  development  of  formal  procedures, 
including  decision  rules  for  allocating 
funds  and  the  development  of  internal 
and  external  dispute  resolution  and 
appeals  processes  to  ensure  that  revenue 
forecasting  is  a  truly  collaborative 
process.  The  NACE  also  suggests  that 
the  FHWA  and  the  FTA  serve  as 
"honest  brokers"  between  State 
transportation  agencies  and  MPOs  when 
there  is  disagreement  on  revenue 
forecasts  and  allocation. 

Illustrative  Projects 

Organizations  and  agencies,  including 
the  Indian  Nation  Council  of 
Governments,  the  Public  Policy  Institute 
of  California,  the  AMPO,  and  the  EPA 
raised  concerns  about  the  need  for 
coordination  between  States  and  MPOs 
in  cases  where  illustrative  projects  are 
proposed  to  be  added  to  metropolitan 
area  plans  or  TIPs.  Specifically,  it  was 
suggested  that  in  metropolitan  areas, 
MPOs  should  have  explicit  approval 
authority  for  the  inclusion  of  such 
projects  in  transportation  plans  and 
TIPs  and  for  the  implementation  of 
illustrative  projects. 

On  the  whole,  respondents  supported 
a  position  that  illustrative  projects  are 
important  to  them,  but  that  such 
projects  should  not  be  included  in  the 
transportation  plan  or  TIP  conformity 
analysis  until  formally  amended  into 
the  Plan/TIP.  In  addition,  there  was 
considerable  support  for  an  approach 
which  requires  MPO  concurrence  on 
projects  that  are  proposed  to  be 


advanced  to  an  MPO  plan  and/or  TIP. 
The  Texas  Natural  Resources 
Conservation  Commission  and  the 
Colorado  DOT  expressed  concern  that 
illustrative  projects  would  be  allowed  to 
circumvent  the  planning  process.  State 
DOTs,  in  particular,  advocated  allowing 
illustrative  projects  to  be  included  in 
the  conformity  analyses  for  plans  and 
TIPs  in  order  that  it  may  be 
demonstrated  that  they  will  not 
jeopardize  the  conformity  of  plans  and 
TIPs. 

The  AASHTO  and  several  State  DOTs 
felt  that  we  are  being  too  restrictive  in 
our  definition  of  a  financially 
constrained  plan.  In  short,  these 
commenters  request  more  flexibility. 
Some  State  DOTs,  including  the  Texas. 
New  Jersey.  Missouri,  and  Virginia 
DOTs  point  out  that  they  feel  it  entirely 
appropriate  to  conduct  NEPA  related 
project  development  activities  and 
studies  on  such  projects,  outside  of  the 
fiscal  constraint  requirements.  Thev 
endorse  amending  such  projects  into  the 
plan  and  TIP  when  appropriate,  and  at 
that  time  trigger  fiscal  constraint  and 
conformity  requirements. 

Annual  Listing  of  Projects 

During  the  outreach  process,  the 
Missouri  DOT,  and  the  Denver  Regional 
Council  of  Governments  (DRCOG) 
remarked  that  MPOs  do  not  have  the 
authority  to  obligate  Federal  funds  and 
that  States  and  transit  agencies  are  the 
authorized  recipients  of  Federal  funds. 
Therefore,  they  suggest,  the  States, 
transit  agencies,  and/or  the  Federal 
government  need  to  provide  the 
necessary  information  to  the  MPOs  in 
order  that  they  may  comply  with  the 
TEA-21  requirement  for  an  annual 
listing  of  projects. 

The  AMPO  recommended  that  we 
establish  and  maintain  a  project 
monitoring  system  for  the  purpose  of 
tracking  Federal  highway  and  transit 
obligations  and  that  we  make  this 
system  accessible  to  the  MPOs  in  order 
that  it  might  provide  the  basis  for  the 
annual  listing  of  projects.  These 
stakeholders  are  concerned  that  there  be 
clear  direction  to  the  implementing 
agencies  (States  and  transit  agencies)  for 
meeting  this  TEA-21  requirement. 
Further,  they  are  concerned  that  MPOs, 
without  the  assistance  of  implementing 
agencies,  do  not  have  the  necessary 
information  to  comply  with  this 
requirement.  The  American  Road  and 
Transportation  Builders  Association 
(ARTBA)  felt  the  annual  list  should 
include  all  obligated  funds,  rather  than 
just  projects  with  Federal  funding. 

The  U.S.  EPA  believes  a  nationally 
uniform  format  for  these  lists  should  be 
developed  and  that  such  lists  should  be 


sent  to  State  and  Federal  environmental 
agencies,  the  interagency  consultation 
groups  under  the  transportation 
conformity  regulation,  and  others. 

The  Transportation  Equity  Network 
and  the  Center  for  Community  Change 
advocate  the  preparation  of  this  list  on 
a  zip-code  basis  and  cited  a  U.S. 
Department  of  Housing  and  Urban 
Development  (HUD)  model.  They 
suggest  a  zip-code  based  list  is  easily 
understandable  by  members  of  the 
public. 

Many  of  those  who  commented 
supported  an  approach  which  would 
provide  easy  public  access  to 
information,  through  a  wide  means  of 
communication,  as  noted  above.  Many 
stakeholders,  including  the  AMPO  and 
the  Kentucky  Transportation  Cabinet, 
opposed  a  process  which  would  require 
the  development  of  such  a  list  through 
the  public  involvement  process  of  the 
MPO.  However,  the  American  Planning 
Association,  the  Surface  Transportation 
Policy  Project,  the  Urban  Habitat 
Program,  the  Tri-State  Transportation 
Campaign,  and  the  National  Association 
to  Defend  NEPA.  among  others, 
supported  the  dissemination  of  the  list, 
once  developed,  through  easily  accessed 
public  distribution  channels. 

Coordination  With  Local  Elected 
Officials  in  Son-Metropolitan  Areas 

The  NACO.  the  National  Association 
of  Development  Organizations,  the 
STPP.  the  York  County  Planning 
Commission  (Pennsylvania),  the 
Minnesota  DOT.  and  the  Georgia  DOT 
all  suggested  that  where  regional 
planning  organizations  or  councils  of 
government  exist,  they  be  considered  as 
an  entity  that  States  could  work  with  to 
facilitate  the  engagement  of  elected 
officials.  The  NACE.  U.S.  House  of 
Representative  Bob  Ney  and  others 
supported  a  two-phased  approach:  the 
FHWA  and  the  FTA  would  provide  the 
flexibility  to  States  and  local  elected 
officials  to  develop  a  process,  and  then 
be  provided  ample  time  to  document 
and  formalize  the  process  pursuant  to 
the  TEA-21.  These  commenters  felt  that 
the  flexibility  to  tailor  approaches  is 
needed,  but  that  documentation  of  the 
agreed  upon  approach  is  also  needed  to 
ensure  it  is  implemented  on  a 
continuing  basis. 

The  National  Association  of  Towns 
and  Townships  suggested  more  formal 
processes,  like  those  that  are  in  place  in 
some  States,  where  local  governments 
form  development  districts  or  regional 
development  commissions,  modeled  to 
some  extent  after  the  MPO  process.  The 
Land-of-the-Sky  Regional  Council 
indicated  that  Uiis  approach  is 
necessary  to  ensure  rural  officials  have 
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a  voice  in  decision  making  and  that 
rural  area  needs  are  addressed.  In 
additmn.  thev  sugge.st  that  such  an 
approach  ensures  the  coordination  of  a 
broad  array  of  objectives  relating  to 
economic  development,  land  use.  and 
transportation.  .State  DOTs  ui  Idaho. 
Montana,  North  Dakota,  .South  Dakota. 
Wyoming,  New  York,  Virginia  and 
Oklahoma  suggested  that  existing  local 
official  consultation  arrangements  are 
adequate  and  that  compliance  with  the 
TEA-21  provision  merely  requires 
documentation  of  existing 
arrangements 

JO-Yt'iir  Forftiist  Pcruxl  m 
Trunsportiition  Plans 

Commenters,  including  AA.SHTO. 
ITE.  Virginia  DOT.  Texas  DOT. 
Washington  DOT,  and  Kan.sas  DOT 
supported  a  clarification  which 
reiterates  that  transportation  plans  must 
be  for  a  20-year  minimum  forecast 
period  at  the  time  of  plan  adoptif)n 
Further,  the  Capital  District 
Transportation  Authority,  the  Regional 
Transit  Ageni:v  m  Denver,  the  (ientral 
Fuget  .Sound  Regional  Transit  Agency, 
the  Texas  Natural  Resources 
(Icmservation  Commission,  the 
Lackawanna  County  Regional  Planning 
Commission  and  others  felt  that  so  long 
as  metropolitan  TIP  ufwlates  and 
amendments  (required  ey*TV  two  years) 
are  consistent  with  the  metropolitan 
plan,  then,  a  metropolitan  plan  update 
with  a  new  2()-year  forecast  period 
should  not  he  re(iuire<i   The  .STIi' 
amendments  and  updates  (rilso  re()uire(l 
every  two  years)  would  be  governed  by 
tlie  State  plan  and  its  unique  update 
schedule. 

Transportation  ('ontonnitv  Hclatrd 
Issars 

There  are  several  issues  related  to  the 
EPA  conformity  regul.ition  in  41)  (.FR 
parts  fil  rind  '^lit  that  i  nuld  tie  addressed 
in  tfie  revised  planning  regulations 
These  issut!s  relate  to  clarifying 
requirements  and  definitions,  and  i  mild 
lead  to  better  integration  of 
transportation  and  air  (juality  planning, 
a  prim  ipal  ob)ective  of  the  HPA's 
regulation  These  include 

1   Consistency  between  metropolit.in 
plan  update  (  ycle  .ind  the  point  at 
which  .1  (  onformit\  determination  is 
required 

During  the  outreach  pnx  "ss.  .ind  in 
many  of  the  (.omments  to  the  ( )plions 
Paper,  stakeholders  in(ii(<ile<i  that  they 
interpret  the  three-ye.ir  i  lock  for  .i  {ilan 
(and  required  conformity  analysis)  as 
starting  from  the  date  the  MPO  approves 
the  metropolit  ui  plan   Ageni:ies, 
including  the  Utah  DOT.  the  New  York 
OUT,  and  others  cununented  that  this 


provides  certainty  about  the  exact  time 
frame  in  which  the  plan  needs  to  be 
updated  and  that  this  is  the  preferred 
approach  to  clarifying  this  issue 

In  nonattainment  and  maintenance 
areas,  however,  this  approach  is 
complicated  by  required  MPO  and 
Federal  conformity  findings.  The 
AA.SHTO,  and  the  Virginia  DOT 
supported  making  the  effective  date  of 
the  plan  the  date  of  the  Federal 
{.onformity  finding  The  AMPO 
indicated  that  it  has  no  certainty  as  to 
when  the  FHWA  and  the  FTA  will 
approve  a  conformity  determination  on 
a  metropolitan  plan  and  thus,  tying  the 
eff(!ctive  date  of  the  plan  to  an  approval 
over  which  they  feel  they  have  no 
control  does  not,  in  its  view,  facilitate 
the  planning  process 

2.  Transportation  Control  Measures 
(TCMs)  in  .State  Implementation  Plans 
(SIPs) 

Stakeholders,  including  the  Bicycle 
Federation  of  America,  the  AASHTO, 
and  the  AMPO,  observed  that  TCMs,  for 
which  Federal  funding  or  approvals  are 
retjuired,  must  meet  the  TEA-21 
planning  requirements  (i.e.,  come  from 
a  conforming  and  financially 
constrained  transportation  plan  and 
TIP)  and  that  attempting  to  circumvent 
this  process,  in  order  to  place  these 
measures  in  SIPs,  undermines  the 
transportation  planning  process 

A   Definitions  TIP  Amendments. 
Conformity  Lapse.  TIP  Extensions 

The  FHWA  and  the  FTA  have 
(  onsidered  (larifving  ambiguous  terms 
used  in  the  I.STEA  and  the  EPAs 
( Diiformity  regulation  40  CFR  parts  51 
and  'J  r  The  New  lersey  DOT.  the 
A.MPt ).  the  I  !tah  DOT.  the  Texas 
Natural  Resources  Conservation 
(]oniinission.  the  Wis( onsin  DOT.  and 
the  DRCOC  have  endorsed  the  cfmcept 
of  (  hirification  of  definitions  and  terms 
and  want  an  opportunity  to  comment  on 
proposed  (h'finitions 

Cross  (Jutting  I<isues 

There  are  a  number  of  options  f(jr 
imph-mentim;  the  i tossm  utting 
planiHiig  >iiu\  eii\  ironmental  provisions 
of  thi' TEA-21    Hoth  regulatory  and  non- 
regulatory  approaches  were  suggested  to 
us  The  concepts  discussed  in  the 
pro()osfd  rule  have  been  coordinated 
with  other  administrations  within  the 
DOT  ,ui(i  with  other  Federal  agencies. 

A  Public  Involvpmfnt 

Some  State  and  local  agencies  have 
expressed  inter«'st  in  ways  to  integrate 
the  public  involvement  process  related 
to  plan  and  TIP  development  with 
[)ublu  involvement  process  related  to 
the  project  development  .Several 
stakeholder  groups  have  noted  the 


difficulties  in  getting  public  input  on 
long-range  plans  and  TIPs  and  the 
tendency  for  the  public  to  be  more 
inclined  to  participate  in  project- 
specific  opportunities  for  input.  They 
indicated  that  this  tends  to  frustrate  the 
public  involvement  efforts  of  State  and 
MP(3  planners  to  obtain  input  on  long- 
range  transportation  plans.  During  the 
public  outreach  process,  we  sought 
input  in  this  area,  as  well  as  examples 
of  successful  techniques  and  approaches 
to  engage  the  public  on  both  project- 
level  proposals  and  long-range  plans 
and  TIPs 

Comments  from  stakeholders  were 
varied  However,  there  wore  a 
substantial  number  of  comments  that 
preferred  the  following  two-fold 
approach;  retaining  the  public 
involvement  approach  included  in  the 
planning  regulation  and  modifying  the 
NEPA  regulation  public  involvement 
requirements  to  make  our  procedures 
the  same  (based  on  the  FHWA,  rather 
than  the  FTA.  approach).  This,  they 
suggest,  would  allow  States  and  MPOs 
to  design  processes  that  work  best  given 
local  conditions  and  needs,  yet  would 
simplify  the  NEPA  public  involvement 
process  by  consolidating  the  FHWA  and 
the  FTA  processes  into  one. 

In  arguments  supporting  this  option, 
a  considerable  number  of  commenters. 
including  State  DOTs  in  Montana. 
Washington.  New  jersey.  Idaho, 
Wyoming,  North  Dakota,  South  Dakota, 
and  the  AASHTO,  pointed  out 
distini:tions  between  the  type  of  public 
involvement  that  must  occur  in  the 
planning  process  and  that  which  is 
sought  in  the  NEPA  process.  They  point 
out  that  these  two  processes,  tailored 
according  to  each  need,  can  serve  two 
different  purposes  and  can  work 
without  conflict. 

There  were  a  number  of  comments  on 
whether  freight  interests  and 
ri'presentatives  of  transit  u.sers  should 
be  represented  with  voting  membership 
on  MPO  boards  These  commenters, 
including  the  NACE.  all  opposed  this 
idea  and  observed  that  putting  persons 
representing  particular  interests  on 
voting  boards  with  elected  officials 
would  dilute  the  representation  of  duly 
elected  officials  Yet.  the  Bicycle 
Federation  of  America  supported 
putting  representatives  of  bicyclists  and 
pedestrians  on  voting  boards  of  MPOs  to 
ensure  that  they  have  an  opportunity  to 
comment  on  transportation  plans  and 
programs.  The  Texas  Natural  Resources 
Conservation  Commission,  the  Orange 
County  Transportation  Authority,  the 
Arkansas  DOT,  and  the  Minnesota  DOT 
supported  a  consistent  approach  to 
public  involvement  for  both  planning 
activities  and  the  NEPA  project 
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development  activities  and  suggested 
basing  this  approach  on  the  current 
FHWA  NEPA  regulation  (23  CFR  part 
771).  The  EPA  suggested  that  the  DOT 
needs  to  assist  community  leaders, 
MPOs,  and  the  public  in  establishing 
performance  goals  and  local 
accountability  for  public  participation. 

B.  Environmental  Justice  and  Equity 

There  were  a  considerable  number  of 
commenters,  including  the  AASHTO 
and  many  State  DOTs,  that  opposed  any 
suggestion  that  equity  in  the 
distribution  of  resources  should  be  a 
factor  used  to  assess  whether 
environmental  justice  issues  are  being 
adequately  addressed.  These  comments 
ranged  from  claims  that  such  language, 
if  included  iii  regulation,  would 
contradict  the  hard-fought  TEA-21 
provisions  on  the  allocation  of 
transportation  funds  to  claims  that  such 
language  would  result  in  preempting 
States  and  MPOs  from  selecting  the 
transportation  projects  and  programs  in 
their  respective  jurisdictions.  Deep 
concern  about  this  option  and 
opposition  to  this  approach  was 
widespread  and  shared  by  MPOs  and 
transit  agencies  who  feel  that  geographic 
sub-allocation  of  funding  based  on 
demographics  is  short-sighted,  and  an 
inappropriate  way  to  ensure  the 
principles  of  environmental  justice  are 
honored. 

Many  commenters  indicated  that  they 
believe  the  Executive  Order  12898.  Title 
V\  of  the  Civil  Rights  Act  of  1964,  Public 
Law  88-352,  78  Stat.  241,  as  amended, 
and  current  NEPA  requirements  are 
sufficient  to  ensure  that  environmental 
justice  concerns  are  addressed.  The  New 
Jersey  DOT  noted  that  benefits  that 
accrue  to  users  of  investments  should  be 
a  consideration  in  planning,  and  that 
this  could  possibly  be  measured  in 
terms  of  mobility. 

The  Fulton  County  and  Georgia 
Department  of  Environment  and 
Community  Development  focused  on 
the  composition  of  appointed  officials 
on  regional  authorities.  This  agency 
suggested  that  such  authorities  or 
decision  making  bodies  should  reflect 
the  demographics  of  the  region.  This 
agency  also  suggested  that  all  elements 
of  the  population  affected  by  a 
particular  decision  should  be  sought  out 
for  their  input.  In  addition,  this 
commenter  suggested  that  controversial 
project  decisions  should  be  analyzed  to 
ensure  that  they  conform  to  the 
Environmental  Justice  Presidential 
Executive  Order.  Finally,  the 
commenter  suggested  that  all  decisions 
should  be  analyzed  to  ensure  that  no 
particular  geographic  sub-area  is  being 
over-burdened  with  adverse  conditions 


resulting  from  transportation 
investments. 

The  U.S.  Forest  Service  pointed  out 
that  lumping  environmental  justice  and 
equity  together  is,  in  its  view,  a  mistake. 
It  suggested  that  the  best  option  for 
public  involvement,  especially  on  issues 
concerning  environmental  justice, 
would  be  those  procedures  that 
incorporate  collaboration  processes 
early  and  often  in  the  process. 

One  agency  made  the  case  that  we 
should  consider  requiring 
environmental  justice  analyses  of  plans, 
programs  and  processes,  and  of  major 
projects.  The  commenting  agency 
suggested  that  we  could  adopt  a  set  of 
requirements  for  recipients  of  our 
funding.  Requirements  would  include; 
(1)  Conun unity  group  or  nonprofit 
organization  inclusion  as  equal  and  full 
partners  in  proposed  projects;  (2) 
applications  for  funding  include 
community  input  in  project 
development;  and  (3)  external  reviewers 
would  make  project  selection  decisions. 

C.  Elimination  of  Major  Investment 
Study  as  Separate  Requirement 

Section  1308  of  the  TEA-21 
eliminates  the  major  investment  study 
(MIS),  described  in  23  CFR  450.318,  as 
a  separate  requirement  and  calls  for 
integration  of  the  MIS.  as  appropriate, 
into  the  planning  and  NEPA  analyses 
required  under  23  CFR  parts  450  and 
771.  Proponents  supporting  this 
legislative  action  cited  instances  where 
major  investment  studies  were  said  to 
duplicate  NEPA  requirements,  were 
time  consuming  and  costly,  and 
importantly,  that  results  were  not 
usefully  integrated  into  the  project 
development  activities  under  NEPA. 

The  Options  Paper  articulated  four 
general  concepts  (distilled  from  earlier 
stakeholder  comments)  focusing  on 
strengthening  the  linkage  between 
systems  planning  and  project 
development.  We  thought  this  would 
facilitate  broader  consideration  of 
transportation  system  development 
although,  in  some  cases,  commenters 
had  other  views  as  discussed  below. 

In  all  of  the  options,  the  intent  was  to 
faithfully  implement  the  TEA-21 
provision  that  exempts  plans  and 
programs  from  consideration  under 
NEPA.  The  MPOs  would  not  be  required 
to  conduct  NEPA  analyses  on  plans. 
However,  they  could  more  effectively 
utilize  the  analyses  conducted  during 
planning  activities  to  facilitate 
compliance  with  NEPA  requirements  at 
a  project  level.  If  an  MPO,  as  part  of  its 
planning  process,  chose  to  conduct  a 
NEPA  analysis  on  a  plan,  it  would  be  a 
permissible,  voluntary  decision.  In 
addition  to  the  four  options  presented 


for  input,  the  Options  Paper  included  a 
number  of  questions  to  solicit  a  better 
understanding  of  stakeholders'  needs 
and  concerns. 

There  were  a  wide  range  of  comments 
on  the  elimination  of  the  MIS  and  on 
the  options  presented.  The  AASHTO 
felt  that  we  should  restrict  regulators- 
language  and  allow  States  and  MPOs  to 
integrate  the  principles  of  the  MIS.  as 
appropriate,  into  planning  and 
programming  activities  at  their 
discretion.  The  AMPO  suggested  that 
we  should  allow  States  tiie  flexibility  to 
do  the  NEPA  analysis  in  the  planning 
process,  as  an  option,  but  not  as  a 
requirement.  In  fact,  many  stakeholders 
were  firmly  opposed  to  any  regulator\- 
language  integrating  NEPA  requirements 
into  the  planning  process. 

Most  of  the  commenters  supported 
better  linkages  between  planning  and 
project  development  and  many 
commenters,  including  the  Minnesota 
DOT,  supported  the  development  of 
purpose  and  need  during  planning 
studies  and  sub-regional  analvsis,  but 
only  with  the  proviso  that  resoiu-ce 
agencies  and  others  allow  the  use  of  this 
information  in  the  NEPA  process.  On 
the  other  hand,  the  Virginia  DOT,  for 
example,  was  opposed  to  developing 
project  purpose  and  need  diu-ing 
planning  if  there  is  a  lack  of 
participation  of  resource  agencies  and 
other  parties  to  the  NEPA  process  who 
could  then  require  that  analvsis  be 
redone  or  revisited  during  the  formal 
NEPA  process.  There  was  near 
unanimous  support  for  streamlining 
through  reducing  duplicative 
requirements  and  practices,  such  as. 
revisiting  issues  during  project 
development  that  were,  in  commenters 
views,  fully  explored  during  planning. 

Many  commenters  supported  options 
that  offer  the  most  flexibility  to  States 
and  MPOs.  The  Florida  DOT  suggested 
blending  the  two  most  flexible  options 
and  developing  regulatory  language  that 
ensures  the  principles  of  MIS  not 
already  addressed  by  other  Federal 
regulations  and  statutes  are  included  in 
the  metropolitan  planning  and 
programming  requirements.  They  also 
suggested  that  the  planning  regulation 
should  include  requirements  for 
proactive  agency  coordination  and 
public  involvement,  collaborative  and 
multi-modal  planning  analysis  of 
alternatives,  and  financial  capacity 
analysis  of  alternatives.  The  Florida 
DOT  also  felt  that  the  States  should  take 
the  lead  on  these  processes. 

The  City  of  Irvine.  Texas,  suggested 
that  the  MIS  process  ser\'ed  as  a  good 
check  on  the  system  planning  process 
and  was  a  good  way  to  build  consensus 
and  gain  public  input.  Its  traffic  and 
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tr.iii-si)nrt.itin:i  diriM  lur  Mit;i;('stc(i  th.it 
I'xpandint;  tlir  purpusc  and  iutiI 
st.ttfniciit  uduld  help  n.irrnw  dnwii 
altiTiiativi's  [innr  In  ihr  Md'A  priK  rss 
The  saint'  individual  .i\>o  su^t;^'st(■d 
lookini;  at  tlic  i-ntin'  [inu  ess  tn  idiMilit\ 
what  fiu  iriininrntal  intnrin.itinn  ( mild 
l)t'  both  prac  tical  and  iiM'hil  .it  t-ai  li 
li'vt'i  lit  .uialvsis 

AdditionalU  .  and  im  hiuni;  tMrlicr 
I  liniments.  st.ikchnldiTs  tclt  that  thi'  kfS 
tn  ^u(  1  fss  in  uhat('\'('r  a[)(iriM(:h  is 
taken  nr  nnjuirt'd  in  rcmilatinn.  is  that 
Federal  <igein  les  p.irtu  ipate  earlv  in  the 
pr(K:ess  and  th<it  thev  stav  involved 
throughout  the  development  of.  and 
elimiii.itiiin  of,  altern<iti\es  Consistent 
with  this  sug^jestion.  the  V.VA 
commented  tliat  tlie  oniv  vvav  tfiev 
would  give  standing  to  previousU 
conducted  planning  analv-^es  during  the 
NEF'A  proiect  devehipment  stage  is  if 
there  had  been  full  opportunit\  for 
consultation  in  the  metrii[)olitan 
planning  process,  and  if  the  resource 
ag(!nc:ies  had  "confidence  that  those 
plans  were  developed  with 
environmentally  desirable  alternatives 
being  considered  " 

D  (MinultitiVf  and  Sn  omhin  Iiup(i(  ts 

The  Options  I'aper  pn>sented  two 
sc:enarios  which  would  help  [iromote 
the  c;onsideration  and  ev.iluation  ol  the 
cumulative  and  indirect  effects  of 
projec  ts  at  a  regional  or  large  sub- 
regional  scale,  rather  than  on  a  [iro|ec:t 
by-pro|ec :t  basis    In  metropolit.in  areas, 
the  former  MIS  rec|iurement  pri)\  ided  <in 
opportunity  for  appropriate 
consider.itiiin  of  such  effects  ac  ross  a 


sub  regiiiiial  area  where  m.i|or.  multiple 
tr<insportatiiin  .iction>  might  be  needed 
With  the  elimination  of  the  sep.irate 
MIS  rec|uireinent.  the  most  logical  venue 
fur  the  (  nnsideration  of  suc:h  effec  ts  ma\ 
be  m  the  systems  pi, inning  proc  esses 
that  sup[)or1  the  development  of 
metropolitan  or  statewide  transport.ition 
plans 

{ )iie  .ipproach  to  implementing 
(  uinul.itive  and  sec  ondarv  impac  t 
(  onsideration  would  retjuire  an 
a[)propriate  ev.iluation  of  these  effects 
ill  a  regional  or  sub-regi(mal  analysis, 
thus  obviating  the  need  for  repetitious, 
proiect-bvproject  review   Such  an 
approac  h  might  also  provide  an 
oj)portunity  for  more  effective  and 
efficatmt  mitigation  of  cumulative 
impact.s  and  the  enhanc:ement  of 
adversely  affected  resourc:es   Another 
possibility  IS  to  rely  on  a  systems 
planning  analysis  of  cumulative  and 
indirect  effects  In  the  absence  of  a 
robust  planning-level  review  of  these 
impacts,  the  projec:1-by-projec;t  review  as 
part  of  each  NEPA  evaluation  would  be 
recjuired 

Some  commenters.  incluiiing  the 
AASHTO  and  the  Bic  ycle  Federation  of 
Americ:a.  interpreted  the  first  option  as 
a  recjuirement  for  enhancement  projects 
whenever  there  are  cumulative  or 
indirect  effecrts  identified   A  large 
number  of  c:ommenters  opposed  this 
ap[)roac  h.  but  for  two  different  reasors. 
The  Bicycle  P'ederation  of  America  felt 
that  using  transportation  enhancement 
funding  to  c:ounterbalanc:e  the  adverse 
impacts  of  projects  is  unacceptable  and 
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that  such  mitigation  should  be  pari  of 
the  projec:t  cost  <ind  imjilementation 
from  the  out.set   Others,  inc  hiding  State 
DOTs  in  I'tah.  New  York,  and  \'irginia. 
believed  that  a  regional  or  subregional 
analysis  is  unrealistic  .  excM^ssivt^ly 
lostlv.  and  of  no  value  unless  the  studv 
results  were'  ac:c;epted  by  State  and 
Ftnleral  environment  and  resourc  e 
agenc  les 

The  Dregon  DOT  observed  that  the 
appropriate  level  to  c;cmsider  cumulative 
and  indirec  t  impac  ts  is  at  a  regional  or 
sub-regional  planning  level,  but  not  as 
an  analysis  per  .sp.  rather,  as  a  plan  to 
preserve  and  enhance  habitat  and 
pr(?serve  resources  for  future 
generations,  A  few  examples  of  plans 
that  accomplish  this  objective  were 
provided.  The  New  lersey  DOT.  Texas 
DOT.  and  the  American  Road  and 
Transportation  Builders  Association 
stated  that  the  "science"  for  evaluating 
the  impacts  is  not  available  and  that  we 
should  provide  funding,  education,  and 
tools  to  assist  MPOs  and  States  to 
develop  the  appropriate  analysis  tools. 

Finally,  the  Lubbock  and  Byron 
C^ollege  Station  MPOs  (both  from  Texas) 
indicated  that  cumulative  and  indirect 
impacts  are.  and  should  be.  adequately 
addressed  in  consideration  of  the 
planning  factors  and  that  additional 
regulatorv  requirements  are  unnecessary 
anci  redundant 
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1410.212(c)  [Added]. 
1410.212(e). 
1410.214  [Revised]. 
1410.216(a). 

1410.216(c)(1)  through  (c)(7). 
1410.216(c)(8). 
1410.216(c)(9), 
1410.216(c)(10). 
1410.216(b)  [Added]. 
1410.216(d). 
1410.216(e)  [Revised] 
1410.216(f)  [Added]. 
1410.216(g)  [Revised] 
1410^18  [Added]. 
1410.220  [Revised] 
1410.222(a)  introductory  paragraph. 
1410.222(a)(1)  [Revised]. 
1410.222(a)(2)  [Revised]. 
1410.222(a)(3)  through  (a)(6)  [Added] 
Removed 
1410.222(a)(7). 
1410.222(a)(8). 
1410.222(a)(9). 
1410(a)(10)  [Added]. 
1410.222(b)  [Revised]. 
1410.222(c)  [Revised]. 
1410.222(b)(3)  [Revised]. 
1410.222(d). 
1410.222(e). 

1410.224(a)  through  (d)  [Revised]. 
1410.224(e)  [Added], 
Removed. 
1410.226  [Added]. 
1410.300  [Revised]. 
1410.302  [Revised]. 
1410.304  [Revised]. 
1410.306(a)  [Revised]. 
1410.306(b)  and  (c)  [Revised], 
1410.306(f)  [Flevised] 
1410.306(d). 
1410.306(e). 

1410.306(g)  through  (j)  [Revised]. 
1410.308(a)  through  (d)  [Revised]. 
1410.308(e)  [Added] 
1410.310(a)  [Revised]. 
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Old  section  1  Ne^  section 

■    - — * ' • — ' — 

450  310(b)     Removed 

None  ■''♦^0  310(b)  [Added] 

450  310(c) ^'♦10  310(c)  [Revised] 

450  310(d) ■ 1410  310(h)  [Revised] 

450  310(e)      '"'10  310(d)  [Revised] 

450  310(f)  '''*10  310(e)  [Revised] 

450  310<g)       1410  310(f) 

None  1410  310(g)  [Added] 

450  310(h)      1410  310(0 

450  312(a)  1410  312(a)  [Revised] 

450  312(b)     1410  312(b) 

450  312(c)  1410  312(c)  [Revised] 

450  312(d)        'Z'.'.'. 1410  312(d) 

450  312(e)  through  (ii  1410  312(e)  through  (i)  [Revised] 

None  1410  312(j)  [Added] 

450  314(a)  (b)  and  (d) 1410  314(a)  (b)  and  (c)  [Revised] 

450  314(c)  Removed 

450  316'a)  1410  316(a)  [Revised] 

450  316(b)(1)   1410  316(b)  [Revised] 

450  316(b)(2)   1410  316(c)  [Revised] 

450  316(b)(3)  1410  316(d)  [Revised] 

450  316tb)(4)  „ 1410  316(e)  [Revised] 

450  316(b)(5)   1410  316(f)  [Revised] 

None  1410  316(g)  [Added] 

450-316(0       Z.''. 1410  316(h)  [Revised] 

450  316(d)  1410  316(1) 

None   1410  316(j)  [Added] 

450  318  1410  318  (Revised) 

450  320(a)  Removed 

450  320(b)   (c)  and  id)  1410  320(a),  (b)  and  (c)  [Revised] 

450  322(a)  1410  322(a)  [Revised] 

450  322(b)(1)  through  (b)f7)  1410  322(b)(1)  through  (b)(7)  [Revised] 

450  322(b)(8)  Removed 

450  322(b)(9)  through  (b)(  11)  1410  322(b)(8)  through  (b)(10)  [Revised]. 

None  1410  322(b)(11)  [Added] 

450  322(c)  and  (d)  1410  322(c)  and  (d)  [Revised] 

None  1410  322(e)  [Added] 

450  322(6)      Z'"."'". 1410  322(f) 

None  1410  322(g)  [Added] 

450  324(a)  through  (e)  1410  324(a)  through  (e)  [Revised] 

450  324(f)(1)  through  (f)(3)  1410  324(f)(1 )  through  (f)(3)  [Revised] 

None  1410  324(f)(4)  [Added] 

450  324(f)(4)  and  (f)(S)  1410  324(f)(5)  and  (t)(6)  [Revised] 

450  324(g)  through  (o)  1410  324(g)  through  (o)  [Revis   d] 

None     I4l0  324(p)  [Added] 

450  326  1410  326  [Revised] 

450  328  1410  328  [Revised] 

450  330(a)  and  (b)  1410  330(a)  and  (b)  [Revised]. 

None  1410  330(c)  [Added] 

450  332(a)    1410  332(b)  [Revised] 

450  332(b)    1410  332(c)  [Revised] 

450  332(c)  1410  332(a)  [Revised] 

450  332(d)  and  (e)  1410  332(d)  and  (e) 

450  334(a)(ll  through  (a)(5)  1410  334(a)(1)  through  (a)(5)  [Revised] 

None  1410  334(a)(6)  through  (a)(8)  [Added] 

450  334(b)  through  (t)  1410  334(b)  through  (f)  [Revised] 

450  334(g)     Removed 

None  1410  334(g)  [Added] 

450  334(h)  1410  334(h)  [Revised] 

450  336  ■. I  Removed 


Section-by-Section  Disrus-sion 

Sfctmii  1410  ion     Piirposr 

Current  >^  ■iM)  100  vvnulii  hf 
rfulfsigiiciffd  as  <^  1410  11)0  .ind  a 
t('(:hni(:<il  corrt'i  tmii  vviuiid  be  made  Inr 
a  legislative  (  itatiim 


St'ition  1411)102    Applicabihtv 

Current  t?  450  102  would  be 
redesignated  as  t)  1410  102  The  text  of 
this  set:tii)n  is  unchanged 

.•^fttKin  1410  104     Dftinitioiis 

Current  *i  450.104  would  be 
redesignated  as  «?  1410.104   The 
definition  of  "conformity  lapse"  and 


"transportation  control  measure"  would 
be  added  and  would  have  the  meaning 
given  it  in  the  EPA  conformity 
regulation  provided  at  40  CFR  93.101,  as 
follows: 

The  term  "lapse"  means  that  the 
conformity  determination  for  a 
transportation  plan  or  TIP  has  expired, 
and  thus  there  is  no  currently 
conforming  transportation  plan  and  TIP. 
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The  term  "congestion  management 
system"  would  replace  the  previous 
definition  of  "management  svstem"  and 
would  have  the  meaning  given  in  the 
management  svstem  rule  (23  CFR  part 
500). 

The  term  "consultation"  would  have 
minor  wording  changes,  but  no 
substantive  changes. 

The  word  "programming"  would  be 
dropped  from  the  definition  of 
"coordination"  to  reflect  the  fact  that 
programming  is  a  subset  of  the  planning 
process.  The  project  development 
processes  reference  would  be  added  to 
reflect  the  provisions  of  proposed 
§1410.318. 

Definitions  are  proposed  for  "design 
concept,"  "design  scope,"  "federally 
funded  non-emergency  transportation 
services,"  "financial  estimate,"  and 
■freight  shipper"  for  clarification  of 
legislative  terminology. 

The  term  "Governor"  remains  the 
same. 

The  terms  "illustrative  project"  and 
"ITS  integration  strategy"  would  be 
added  to  reflect  new  legislative 
provisions.  The  term  "Indian  Tribal 
Government"  is  added  for  clarification. 

The  terms  "Interim  Plan"  and 
"Interim  Transportation  Improvement 
Program"  are  added  to  clarify  the  basis 
for  advancing  exempt  and  existing  and 
new  TCM  projects  during  a  conformity 
lapse.  Interim  plans  and  TIPs  must  be 
developed  in  a  manner  consistent  with 
23  U.S.C.  134.  They  must  be  based  on 
previous  planning  assumptions  and 
goals;  appropriately  adjusted  for 
currently  available  projections  for 
population  grovirth,  economic  activity 
and  other  relevant  data.  The  public 
must  be  involved  consistent  with  the 
regular  transportation  plan  and  program 
development  processes.  Financial 
planning  and  constraint,  and,  as 
appropriate,  congestion  management 
systems  requirements  must  be  satisfied, 
and  interim  TIPs  must  be  approved  by 
the  MPO  and  the  Governor." 

The  term  "maintenance  area"  would 
be  revised  to  reflect  the  EPA  definition 
used  in  the  conformity  regulation  at  40 
CFR  parts  51  and  93.  ' 

A  definition  is  proposed  for 
"management  and  operation"  to  reflect 
the  new  legislative  policy  direction  from 
theTEA-21. 

The  terms  "metropolitan  planning 
area,"  "metropolitan  planning 
organization,"  "metropolitan 
transportation  plan,"  and 
"nonattainment  area"  would  remain 
unchanged,  except  for  legislative 
references. 

A  definition  of  "non-metropolitan 
local  official"  would  be  added  to  reflect 
the  provisions  of  the  TEA-21  regarding 


consultation  between  the  State  and 
these  officials. 

The  terms  "plan  update."  "provider 
of  freight  services,"  and  "purpose  and 
need"  would  be  added  to  provide 
clarification  of  terminology. 

The  definition  of  "regionally 
significant"  reflects  the  US  EPA 
conformity  rule  (40  CFR  parts  51  and 
93). 

The  terms  "State,"  "State 
implementation  plan,"  "statewide 
transportation  plan."  and  "statewide 
transportation  improvement  program" 
would  be  unchanged. 

A  definition  for  "statewide 
transportation  improvement  program 
extension"  would  be  added  for 
clarification. 

The  term  "transportation 
improvement  program"  would  be 
revised  slightly.  The  term  "TIP  update" 
would  be  added  to  provide  information 
and  direction  on  when  a  TIP  must  be 
updated  .  Anytime  a  non-exempt  project 
is  added  to  a  TIP,  the  TIP  must  be 
updated.  In  attainment  areas,  the  TIP 
must  be  updated  whenever  a  regionally 
significant  project  is  added  to  the  TIP. 

The  definition  of  "transportation 
management  area"  would  be 
unchanged.  The  terms  "twenty  year 
plaiuiing  horizon,  "urbanized  area,"  and 
"user  of  public  transit"  would  be  added 
to  clarify  legislative  terminology. 

Subpart  B — Statewide  Planning  and 
Programming 

Section  141 0.200    Purpose  of 
Regulations 

Current  §450.200  would  be 
redesignated  as  §  1410.200.  The 
statement  of  purpose  would  be 
amplified  by  reflecting  the  declaration 
of  purpose  articulated  in  the  TEA-21. 
This  amplification  also  supports  greater 
consistency  of  piorpose  between 
metropolitan  and  statewide  planning. 

Section  1410.202    Applica  bility  of 
Regulation 

Current  §  450.202  would  be 
redesignated  as  §  1410.202.  The  te.xt 
would  be  revised  to  add  "project 
sponsors"  as  agencies  affected  by  the 
provisions  of  this  section. 

Section  1410.204    Definitions 

Current  §  450.204     would  be 
redesignated  as  §  1410.204.  This  section 
would  remain  the  same. 

Section  1410.206    Statewide 
Transportation  Planning  Process:  Basic 
Requirements 

Current  §450.206  would  be 
redesignated  as  §  1410.206. 

A  new  §  1410.206(a)(5)  would  be 
added.  This  section  articulates  the  need 


for  the  State  to  develop  and  implement 
a  process  for  demonstrating  the 
consistency  of  plans  and  programs  with 
the  provisions  of  Title  VI  of  the  Civil 
Rights  Act  of  1964  and  related 
legislation.  We  believe  that  such 
processes  are  already  in  place  and  that 
the  clarification  of  minimum  required 
information  and  analysis  would  benefit 
States  and  other  agencies  in  meeting  the 
existing  requirement  in  the  self- 
certification  statement  included  in  the 
STIP. 

Current  §450. 206(b)  would  be 
eliminated  since  it  is  redundant  with 
§450. 210(a). 

Section  1410.208     Consideration  of 
Statewide  Transportation  Planning 
Factors 

Current  §  450.208  would  be 
redesignated  as  §  1410.208.  Paragraph 

(a)  would  be  revised  by  substituting  the 
seven  planning  factors  identified  in  the 
TEA-21  for  those  previously  identified 
by  the  ISTEA.  All  parenthetical 
amplification  has  been  deleted  and  the 
wording  is  that  used  by  the  statute.  We 
plan  to  issue  guidance  regarding 
interpretation  and  application  of  the 
planning  factors.  We  welcome 
suggestions  on  exemplary  State  and 
MPO  procedures  already  in  place  or 
under  development,  and  how  those 
might  be  replicated  in  other  State  or 
MPO  planning  processes.  We  also 
recognize  that  it  will  take  some  time  to 
develop  syntheses  of  current  practices 
and  other  tools.  However,  we  will  work 
with  States.  MPOs,  and  others  to  ensure 
that  tools  and  examples  are  made 
available  in  a  timely  maimer. 

We  are  proposing  to  revise  paragraph 

(b)  to  focus  on  other  considerations  that 
tlie  TEA-21  states  should  be  addressed 
in  the  planning  process.  Specifically, 
the  concerns  of  non-metropoUtan  local 
officials  and  Indian  Tribal  (^ovenunents 
and  Federal  land  managing  agencies  are 
spelled  out  as  a  source  of  concerns  that 
shall  be  considered. 

Section  1410.210     Coordination  of 
Planning  Process  Activities 

Current  §450.210  would  be 
redesignated  as  §  1410.210.  Reflecting 
the  simplification  of  language  provided 
by  the  change  in  planning  factors, 
paragraph  (a)  would  be  revised  to  focus 
on  required  planning  coordination 
efforts.  This  general  approach  would 
eliminate  the  need  to  spell  out  in  detail 
all  of  the  specific  coordination  efforts 
previously  articulated.  We  believe  that 
the  substance  of  coordination  and  the 
process  overall  remain  intact  even 
though  the  language  is  vastly  simplified. 
References  to  the  air  quality  planning 
process  in  §  1410.210(b)  reflect  the 
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general  rr)lo  afforded  the  .Stati? 
transportalidii  planning  agoiK  y  in  the 
air  quality  planning  prixit'ss  undnr  42 
IJ.S.C   7,si)4  and  thi-  dfsirabditv  nf 
ensuring  coordination  of  the  air  (juaiitv 
and  transportation  planning  proccssfs 
The  current  wording  of  paragraph  (b) 
would  be  retained  as  «?  141().21()(e)  with 
the  addition  of  "safety  iMincerns"  to  the 
list  of  issues  to  be  coordinated 

St'ctian  1410.212     Participatum  h\ 
Intfi^-'itcci  Parties 

Current  §450.212  would  be 
redesignated  as  §  1410.212  Overall, 
current  *»450.212  (public  involvenuMit) 
would  be  broadened  to  focus  on  all 
facets  of  participation  in  the  statewide 
planning  process.  For  example,  the 
newly  articulated  provisions  regarding 
consultation  with  non-metropolitan 
officials  would  be  added  to  this  section 
In  addition,  the  paragraphs  would  be 
redesignated 

Current  «^*i  450.2 12(a)  through  (f) 
would  become  *»  1410.212(b)  and  be 
revised  slightly  to  reflect  increased 
emphasis  for  public  involvement  by 
minorities  and  low-income  populations. 
The  listing  of  interested  parties  to  be 
afforded  an  opportunity  to  comment  is 
revi.sed  to  reflect  the  addition  of  transit 
users  and  freight  service  providers  in 
statute.  This  listing  reflects  the  wording 
of  the  statute.  The  FHWA  and  the  FTA 
believe  that  the  phrase  "and  other 
interested  parties  '  reflects  the  intent  of 
Congress  to  ensure  that  all  citizens  and 
groups  are  afforded  an  opportunity  to 
participate.  (;omments  are  solicited  as  to 
whether  there  is  a  need  to  further 
elaborate  the  listing  so  as  to  demonstrate 
that  the  specific  groups  do  not 
constitute  an  exclusive  list  of 
participants  A  new  <!)  1410.212(d) 
would  be  added  to  encourage  the 
participation  of  state  air  quality  and 
other  agencies  in  the  transportatifin 
planning  process.  The  existing 
§450  212(g)  would  become 
§  1410.212(e). 

Section  1410.212(b)(2)(vii)  makes 
provision  for  a  pt^riodic  evaluation  of  its 
public  involvement  procedures  by  the 
State.  The  FHWA  and  the  PTA  believe 
that  th«!  assessment  of  such  processes  on 
a  routine  basis  ensures  their 
effei:tiveness  and  enhances  continued 
improvement.  The  FHWA  and  the  FTA 
also  believe  that  the  effec:tiveness  of 
public  involvement  processes  can  be 
strengthened  through  the  voluntary' 
development  of  criteria  on  which  to 
assess  performance  by  States  and  MPOs. 
Where  such  criteria  havf-  been 
developed  by  the  planning  partners,  the 
FHWA  and  the  ITA  will  consider  them 
111  their  certification  reviews  and 
planning  findings,  in  addition  to  the 


generally  applicable  requirements  for 
public  involvement  processes  under 
§  1410.212(b)(2)  and  §  1410.31<i(b). 
A  new  §  1410.212(c)  focusing  on 
participation  by  Federal  agencies  and 
Indian  Tribal  Ciovernments  would  be 
added  to  support  early  involvement  by 
these  agencies  and  governments.  Such 
involvement  will  facilitate  streamlining 
of  envinmmental  decisions  and  ensure 
adequate  consideration  of  key  interests 
and  viewpoints.  The  proposed  wording 
for  the  involvement  of  Indian  Tribal 
Governments  reflects  current 
deliberations  within  the  Executive 
Branch  regarding  ways  to  more  fully 
inform  and  engage  Indian  Tribal 
CJovernments  in  Federal  decision 
making  processes. 

Section  1410.214     Content  and 
Development  of  Statewide 
Transportation  Plan 

Current  §450  214  would  be 
redesignated  as  §  1410  214.  Two  new- 
sections  would  be  added  to  reflect 
legislative  changes.  Proposed 
§  1410.214(a)(3)  would  reflect  the 
intelligent  transportation  system 
consistency  requirement  provided 
under  section  5206(e)  of  the  TEA-21.  A 
separate  rulemaking  process  will 
address  the  overall  policy  and 
procedures  for  architecture  consistency. 
The  wording  reflects  that  portion  of  the 
consistency  process  that  would  be 
started  in  the  statewide  planning 
process  for  non-metropolitan  area 
projects  We  are  interested  in  comments 
and  observations  regarding  the 
feasibility  of  this  process  In  our  view. 
the  basic  structure  would  reflect  the 
activities  normally  conducted  during 
transportation  plan  development. 
Proposed  minor  information  collection 
additions  to  reflect  utilization  of 
electronic  information  sharing  do  not 
appear  to  be  a  major  burden  addition  for 
planning. 

In  addition,  proposed  §  1410.214(d) 
would  implement  a  provision,  added  by 
TEA-21.  for  an  optional  financial  plan 
for  statewide  transportation  plans.  The 
TEA-21  did  not  impose  a  new 
requirement  on  the  States.  Rather,  it 
offers  up  the  option  of  a  financial  plan 
if  decided  upon  by  the  statewide 
planning  process  participants.  This 
section  would  spell  out  how  this  option 
would  be  approached  through  a 
statewide  planning  process. 

Section  1410  216     Content  and 
Development  of  Statewide 
Transportation  Improvement  Program 

Current  §  450.2  IH  would  be 
redesignated  as  §  1410  216.  The 
provisions  of  former  §450. 216(a)(1) 
through  (a)(9)  would  be  redesignated 


and  revised  as  §  1410.216(c)  providing 
detailed  information  on  the  STIP   A  new 
§  1410.216(b)  would  spell  out  the  need 
to  involve  certain  interests  in  the 
development  of  the  STIP  The  parties 
identified  are  the  same  as  those 
identified  for  the  development  of  the 
plan. 

Regarding  the  detailed  information 
requested  for  projects  identified  in  a 
STIP  in  §  450.216(c).  a  new  element 
{§  1410.216(c)(8))  regarding  ITS  projects 
funded  with  highway  trust  funds  would 
be  added  This  section  reiterates  the 
earlier  planning  level  discussion  and 
would  direct  that  projects  meeting  the 
definition  in  §  1410.322(b)(ll)  would  be 
included  in  a  regional  architecture  as 
indicated  in  the  rulemaking  on  ITS 
arc:hitecture  consistency. 

The  new  wording  proposed  in 
§  1410  216(f)  articulates  the  legislative 
provision  of  an  optional  financial  plan 
for  STIPs 

Section  1410.218    Relation  of  Planning 
and  Protect  Development  Processes 

A  new  §  1410.218  would  address  an 
optional  approach  to  linking  statewide 
planning  and  project  development 
processes  in  non-metropolitan  areas.  It 
mirrors  proposed  §  1410.318  which 
would  apply  to  the  metropolitan 
planning  process.  The  intent  of  (his 
section  is  to  provide  States  with  an 
option  to  more  effectively  rely  on 
planning  processes  as  a  foundation  for 
subsequent  environmental  and  other 
project  level  analyses.  Nothing  in  this 
section  would  mandate  that  a  State 
adopt  the  option  provided.  If  a  State 
chose  to  take  advantage  of  the  option, 
the  language  lays  out  a  framework  to 
support  the  State's  actions.  This  section 
also  would  make  clear  that  project  level 
actions  shall  be  consistent  with  the 
State  plan  and  program  (see  proposed 
§  1410.218(e)).  For  further  information, 
please  see  the  preamble  section  related 
to  metropolitan  planning,  proposed 
§1410.318. 

Section  1 4 1 0.220     Funding  of  Planning 
Process 

The  content  of  the  current  §450.218 
would  be  moved  here  with  changes 
made  to  the  references  and  the  section 
heading. 

Section  1410  222     Approvals.  Self- 
certification  and  Findings 

Current  §  450.220  would  be 
redesignated  as  §  1410.222.  Current 
§  450.220(a)(2)  would  be  revised 
slightly.  Proposed  §  1410.222(a)(3) 
through  (a)(5)  would  articulate  the 
existing  legislative  and  regulatory 
authorities.  Subsequent  paragraphs 
would  be  redesignated  and  remain 
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generally  unchanged.  A  new 

§  1410.2"22(a)(l0)  would  be  added. 

We  are  proposing  to  modify  existing 
§  450.220(b)  slightly  to  indicate  the 
relationship  of  the  planning  finding  to 
self-certifications  by  the  State.  In 
addition,  current  language  provided  at 
§  450.220(c)  would  be  redesignated  and 
combined  with  a  new  §  1410.222(b)  to 
clarify  the  relationship  of  findings  with 
possible  Federal  actions. 

Proposed  §  1410.222(c)  that  details 
the  approval  period  for  a  STIP  would 
modif\'  the  text  of  current  §  450.220(d). 
STIP  extensions  (and  by  their  inclusion. 
TIP  extensions)  would  be  limited  to  180 
days.  Further,  no  STIP  extension  would 
be  granted  in  nonattainment  and 
maintenance  areas.  We  believe  that  this 
policy  eliminates  substantial  confusion 
regarding  application  of  the  Clean  Air 
Act  (CAA)  conformity  provisions  in 
nonattainment  and  maintenance  areas. 
We  also  believe  that  the  focus  should  be 
on  ensuring  regular  STIP  updates,  rather 
than  finding  a  way  to  maintain  funding 
flows  that  may  conflict  with  the 
provisions  of  the  CAA.  The  overall  limit 
on  extensions  serves  the  same  general 
purpose  for  attainment  areas  of  ensuring 
that  updates  are  accomplished  rather 
than  continuing  to  rely  on  out  of  date 
documents. 

Section  1410.224     Project  Selection 

Current  §450.222  would  be 
redesignated  as  §  1410.224  and  the 
references  to  funding  categories 
updated.  Generally,  however,  it  would 
remain  unchanged.  Proposed  new- 
paragraph  (e)  would  provide  the  option 
for  expedited  procedures  where  agreed 
to  by  the  planning  participants.  The 
current  topic  of  this  section  (§450.224 
phase-in  requirements)  would  be 
eliminated. 

Section  1410.226    Applicability  of 
MEPA  to  Transportation  Planning  and 
Programming 

This  section  simply  proposes  to 
restate  the  provisions  of  the  TEA-21 
which  direct  that  decisions  by  the 
Secretary  regarding  plans  and  programs 
are  not  Federal  actions  subject  to  the 
provisions  of  the  NEPA. 

Subpart  C — Metropolitan 
Transportation  Planning  and 
Programming 

Section  1410.300    Purpose  of  Planning 
Process 

Current  §  450.300  would  be 
redesignated  as  §  1410.300.  This 
statement  would  remain  essentially 
unchanged.  The  exceptions  are  a  minor 
wording  change  for  clarity  of  Federal 
expectations  with  regard  to  plan  content 


and  the  addition  of  the  word 
"management"  to  reflect  the  revised 
declaration  of  pohcy  in  23  U.S.C.  134(a) 
as  revised  by  the  TEA-21. 

Section  1410.302    Organizations  and 
Processes  Affected  by  Planning 
Requirements 

Current  §450.302  would  be 
redesignated  as  §  1410.302.  The 
principal  change  would  be  to  add 
organizations  charged  with  "project 
development"  in  metropolitan  areas  to 
the  affected  organizations.  This  would 
reflect  the  general  emphasis  of  the 
revised  rule  on  more  efficiently  and 
effectively  linking  planning  and  project 
development  as  a  means  to  streamlining 
decision  making  and  towards  ensuring 
that  projects  are  based  on  the  planning 
process.  The  statutory-  authorizing 
language  reference  would  be  added  also. 

Section  1410.304     Definitions 

Current  §450.304  would  be 
redesignated  as  §  1410.304.  This  section 
would  remain  unchanged  with  the 
exception  of  referencing  definitions  in 
49  U.S.C.  Chapter  53. 

Section  1410.306     What  is  a 
Metropolitan  Planning  Organization 
and  How  Is  It  Created 

Current  §450.306  would  be 
redesignated  as  §  1410.306.  Minor 
changes  are  proposed  for  existing 
§  450.306(a)  to  provide  clarity  regarding 
the  designation  of  multiple  MPOs 
serving  a  single  metropolitan  area.  The 
wording  would  more  clearly  emphasize 
a  preference  for  not  designating  more 
than  one  MPO  in  metropolitan  areas. 
We  believe  that  this  is  consistent  with 
the  intent  of  legislative  language 
changes  and  the  principles  of 
comprehensive  transportation  planning 
for  metropolitan  areas. 

Current  §§  450.306(b)  and  (c)  would 
remain  unchanged.  Current  §  450.306(d) 
and  (g)  would  be  combined  and 
redesignated  as  §  1410.306(f). 
§450.306(el  would  he  redesignated  as 
§  1410.306(d)  and  § 450.306(f)  would  be 
redesignated  as  §  1410.306(e).  Editing 
for  clarity  of  intent  would  simplify'  the 
language.  Current  §  450.306(e)  would  be 
redesignated  as  §  1410.306(d).  Sections 
450.306(h)  through  (k)  would  be 
redesignated  as  §§  1410.306  (g)  through 
(j),  respectively,  and  revised. 

Section  1 4 1 0.308    Establishing  the 
Geographic  Boundaries  for  Metropolitan 
Transportation  Planning  Areas. 

Current  §  450.308  would  be 
redesignated  as  §  1410.308.  Revisions 
made  by  the  TEA-21  to  23  U.S.C.  134 
require  the  modification  of  existing 
§  450.308,  which  also  would  be  edited 


for  clarification  of  language.  Boundaries 
in  effect  as  of  June  9.  1998.  the  date  of 
presidential  signature  for  the  TEA-21. 
would  remain  in  effect  unless  modified 
by  the  policy  board  of  the  MPO  in 
cooperation  w-ith  the  Governor.  The 
provisions  of  23  U.S.C.  134,  as  modified 
by  the  ISTEA,  required  planning  area 
boundaries  to  be  extended  to  the  limits 
of  the  nonattainment  area  where  that 
area  was  larger  than  the  transportation 
planning  area. 

New  MPOs  designated  after  June  9. 
1998,  would  have  to  take  into  account 
the  existence  of  non-attainment  and 
maintenance  areas  and  reflect  them  as 
agreed  to  by  the  Governor  and  local 
officials  in  the  proposed  metropolitan 
planning  area  boundaries. 

In  either  case,  the  existing  MPO  or 
new  MPO.  non-attainment  and 
maintenance  areas  left  outside  the 
metropolitan  planning  areas  w-ould  have 
to  be  addressed  in  an  agreement 
between  the  State  and  the  MPO  as 
proposed  at  paragraph  §  1410.310(f) 

Tne  option  of  extending  the 
metropolitan  planning  area  boundary-  to 
the  limits  of  the  metropolitan  statistical 
area  w-ould  be  retained  as  provided  in 
the  statute.  This  continuation  and  the 
changes  discussed  in  the  preceding 
paragraphs  are  captured  in  proposed 
revisions  included  in  §  1410.308(a). 

The  wording  of  current  §  450.308(b) 
w-ould  remain  unchanged.  The 
provisions  of  current  §  450.308(c)  w-ould 
be  slightly  modified  for  clarification.  No 
changes  are  proposed  for  §  450.308(d). 

A  new  §  1410.308(e)  proposes  to 
address  the  expenditure  of  Surface 
Transportation  Program  funds 
attributable  to  a  Transportation 
Management  .\rea  (TMA).  The  intent  of 
the  section  is  to  more  clearly  state,  w-hat 
has  been  the  FHWA  and  the  FTA  policy 
since  1992,  that  these  funds  cannot  be 
expended  outside  the  boundaries  of  the 
metropolitan  area.  They  may  be 
expended  an\'where  inside  the 
metropolitan  area  including  areas 
outside  the  urbanized  area. 

Section  1410.310  Agreements  Among 
Organizations  Involved  in  the  Planning 
Process 

Current  §  450.310  w-ould  be 
redesignated  as  §  1410.310.  Current 
§  450.310(a)  would  be  retained  in  its 
ciurent  form  except  for  the  elimination 
of  a  reference  to  corridor  and  subarea 
studies.  A  new  proposed  §  1410.310(b) 
would  state  the  overall  relationship 
between  planning  and  project 
development  activities.  This  section 
would  support  the  option  for 
conducting  project  development 
activities  as  planning  activities  under 
the  general  relationship  between 
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planning  and  project  development  as 
established  under  the  proposed  new 
«i  1410.318. 

Current  §4.S0.310(c)  would  be 
redesignated  as  *j  1410.31{)(c:)  and  the 
text  would  remain  unchanged  except  for 
minor  wording  revisions  for 
clarification.  Section  450.310(d)  would 
be  redesignated  as  §  1410.310(h)  and 
revised  for  clarity.  Current  §  450.310(e) 
would  be  revised  by  dropping  the 
reference  to  a  definition  of  a  prospectus 
in  §450.104.  A  definition  is  not 
required  since  the  nature  of  prospectus 
is  well  established  in  practice  as  a 
statement  of  ongoing  planning  activities 
that  continue  from  year-to-year  as  a 
foundation  for  producing  transportation 
plans  and  programs. 

The  current  §450.310(0  would  be 
redesignated  as  §  1410.310(e)  and 
modified  slightly  by  a  wording  change 
to  support  the  revisions  to  the  air 
quality  and  transportation  planning  area 
boundary  relationship.  The  change  is 
intended  to  suggest  that  actions  that 
would  leave  portions  of  nonattainment 
and  maintenance  areas  outside  a 
metropolitan  transportation  planning 
area,  but  contiguous  to  such  an  area, 
should  be  addressed  in  consultation 
with  the  FHVVA.  the  FTA.  and  the  EPA. 
The  decision  to  leave  such  areas  outside 
a  metropolitan  planning  area  is  the 
responsibility  of  the  Ciovernor  and  the 
MPC)  acting  cooperatively. 

A  proposed  new  §  1410.310(g)  has 
been  addtHl  to  reflect  tht?  impact  of 
section  5206(e)  of  the  TEA-21.  The 
proposed  section  rf^quires  an  agreement 
among  agencies  planning  and 
implementing  ITS  projects  and  is 
intended  to  ensure  that  the  planning 
and  operating  agencies  specifically 
agree  on  an  approach  to  integrated  ITS 
implementation  c;onsistent  with  the 
options  provided  in  the  National  IT.S 
Architecture.  This  provision  would 
direct  that  this  relationship  should  be 
covered  by  agreement  within  the 
metropolitan  planning  area  and 
addresses  the  policy  and  operaticmal 
issues  affecting  ITS  implementation. 
Where  current  agreements  do  not 
already  address  these  relationships,  thev 
would  be  modified  to  reflect  the 
provisions  of  this  stH;tion.  Where 
possible,  existing  agreements.  [)er  the 
provisions  of  §  1410.310(i).  would  be 
modified  to  incorporate  the  ITS 
integration  strategy  rtH|uired  under 
proposed  §  1410.3'22(b)(ll). 

A  new  proposed  §  1410.310(h)  would 
permit  a  single  agreement  for  all 
activities  under  §  1410.310  wh»!re 
agreed  to  by  the  participants.  The 
wording  in  current  §450, 310(h)  remains 
unchanged  from  its  current  text  and 


would  be  included  in  a  redesignated 
§1410.310(i). 

Section  1410.312  Planning  Process 
Organizational  Relationships 

Current  §450.312  would  be 
redesignated  as  §  1410.312.  Existing 
§  450.312(a)  would  be  redesignated  as 
§  1410.312(a)  and  modified  in  several 
places  to  reflect  wording  changes  in  the 
subsequent  provisions  of  §§  1410.314 
through  1410.322.  A  phrase  would  be 
made  to  reflect  international  border 
planning  with  Canada  and  Mexico. 

The  text  of  current  §  450.312(b)  would 
be  redesignated  as  §  1410.312(b)  and 
remain  unchanged. 

The  organization  of  current 
§  450.312(c)  and  some  of  the  previous 
content  would  be  modified  and 
redesignated  as  §  1410.312(c).  The 
content  modifications  are  intended  to 
clarify  how  MPO  transportation 
planning  activities  and  planning 
products  are  related  to  air  quality 
planning  activities  and  products.  Under 
42  U.S.C.  7504.  MPOs  and  State 
transportation  planning  organizations 
are  expected  to  have  a  formal  role  in  air 
{juality  planning.  .-\t  another  level,  the 
transportation  and  air  quality  planning 
processes  would  work  more  efficiently 
if  the  responsible  agencies  were  more 
actively  engaged  in  each  other's 
pr(K:esses,  Henc:e,  the  proposed  rule 
would  more  explicitly  direct  MPQs  to 
participate  in  air  quality  planning 
activities.  We  would  expect  that  the  air 
quality  planning  agenc:ies.  under  the 
U.S.  EPA's  conformity  regulation  (40 
CFR  parts  51  and  93),  would  be  actively 
engaged  in  the  transportation  planning 
process.  The  development  of 
transportation  control  measures  is 
specifically  revised  to  clarify  that  new 
TC^Ms  proposed  for  funding  with  FHWA 
and/or  FTA  transportation  funds  or 
requiring  an  FHWA  or  FTA  approval 
can  occur  during  a  conformity  lapse,  if 
new  TCMs  are  included  in  an  interim 
plan  and  interim  TIP  that  satisfy  the 
provisions  of  this  part  and  are  approved 
into  a  SIP  with  identified  emission 
reduction  benefits  (specified  but  not 
necessarily  credited  in  the  applicable 
SIP)  The  proposals  herein  implement 
and  clarify  the  planning  regulations 
consi,stent  with  the  "National 
Memorandum  of  Understanding 
between  the  US  Department  of 
Transportation  and  the  US 
Environmental  Protection  Agency," 
which  was  signed  on  April  19.  2000. 
This  memorandum  of  understanding 
outlines  procedures  for  advancing  new 
TCMs  during  a  conformity  lapse. 

Current  §  450.312(d)  would  be 
redesignated  as  §  1410.312(d)  and 
remain  unchanged. 


Minor  wording  changes  would  be 
made  to  current  §  450.312(e)  [proposed 
§  1410.312(e)l  to  clarify  required 
coordination  in  circumstances  where 
more  than  one  MPO  is  involved  in 
transportation  planning  for  a  contiguous 
metropolitan  area,  including  multi-state 
areas. 

Proposed  §  1410.312(f)  (current 
§450.312(0)  would  be  revised  for  text 
clarity.  Proposed  §  1410.312(g)  (current 
§  450.312(g))  would  be  revised  to 
remove  a  specific  reference  to 
cooperative  development  of  the 
congestion  management  system  (CMS) 
since  it  is  incorporated  in  the 
management  system  regulation  provided 
at  23  CFR  part'500. 

Current  §  450.312(h)  is  redesignated 
as  §  1410.312(h)  and  revised.  Proposed 
§  1410.312(i)  (current  §450.312(1)) 
would  be  revised  by  replacing  the  words 
"involved  appropriately"  with 
"consulted"  to  more  accurately  reflect 
the  statutory  intention. 

A  new  §  i410.312(j)  is  proposed  to 
reflect  the  legislative  changes  of  the 
TEA-21  which  added  several  new 
discretionary  grant  programs.  This 
section  asserts  that  the  projects  (other 
than  planning  and  research  activities) 
funded  through  these  programs  must  be 
addressed  through  the  transportation 
planning  process  and  included,  as 
appropriate,  in  transportation  plans  and 
programs.  Planning  and  research 
activities  funded  under  the  referenced 
programs  are  addressed  in  the  Unified 
Planning  Work  Programs  (UPWP)  for 
each  metropolitan  planning  area. 

Section  1410  314  Planning  Tasks  and 
Work  Program 

Current  §  450.314(a)  would  be 
redesignated  as  §  1410.314(a).  The 
provisions  of  this  overall  section  remain 
largely  unchanged  except  for  wording 
revisions  for  clarity  or  to  reflect 
modifications  in  other  sections,  e.g.. 
elimination  of  the  MIS  proposed  under 
§1410.318.  One  change  to  §450. 314(a) 
proposes  to  drop  the  reference  to  TMAs. 
This  is  intended  to  suggest  that  all 
MPOs  have  a  responsibility  to  meet  the 
requirements  of  this  section.  It  does  not 
prevent  a  smaller,  attainment  area  MPO 
from  proposing  a  prospectus  or  a 
simplified  work  program.  Paragraph  (c) 
of  current  §450.314  would  be  revised 
and  redesignated  as  §  1410.314(c).  A 
new  paragraph  (d)  will  be  added  as 
§  1410.314(d). 

Section  1410.316     Transportation  Plan 
Development 

Current  §450.316  would  be 
redesignated  as  §  1410.316.  Overall  tliis 
section  has  extensive  proposed 
revisions  for  several  reasons.  The 
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metropolitan  planning  factors  were 
revised  by  the  TEA-21;  reduced  in 
number  from  16  to  7.  The  wording  in 
§  450.316(a)  would  be  revised  by 
substituting  the  seven  planning  factors 
identified  in  the  TEA-21  for  those 
previously  identified  by  the  ISTEA.  All 
parenthetical  amplification  would  be 
removed  and  the  wording  would  be  the 
same  as  that  used  in  the  statute.  We 
plan  to  issue  guidance  regarding 
interpretation  and  application  of  the 
planning  factors.  This  will  be  especially 
true  of  new  planning  goals,  such  as 
safety,  environmental  considerations, 
and  operations  and  management,  which 
have  been  added  to  the  list. 

The  US  EPA  has  suggested  that  the 
FTA  and  the  FHWA  amplify  and 
elaborate  the  detail  in  the  regulation 
regarding  the  meaning  of  the  planning 
factors.  The  agencies  have  kept  the 
language  as  stipulated  in  the  statute. 
However,  the  agencies  believe  that 
substantial  benefits  can  be  realized  by 
States  and  MPOs  in  applying  the 
planning  factors,  under  §§1410.214  and 
1410.316(a).  aggressively,  most  notably 
in  supporting  the  provisions  of 
§450.318  below.  The  planning  factors 
can  serve  as  a  key  focal  point  for 
developing  plans  and  programs  and 
MPOs  and  States  may  develop  specific 
rationales  to  guide  their  utilization  in 
the  plan  development  process.  Indeed, 
where  States  and  MPOs  choose  to 
develop  their  own  performance  criteria 
to  monitor  the  results  of  planning,  thev 
may  be  well  served  by  utilizing  the 
planning  factors  as  a  base  for  those 
criteria.  The  FTA  and  the  FHWA  will 
support  efforts  by  States  and  MPOs  to 
utilize  such  criteria  by  addressing  them 
in  Federal  reviews  and  assessments.  In 
addition,  the  agencies  will  seek  to 
develop  specific  examples  of  how  the 
planning  factors  can  support  effective 
plan  development  and  environmental 
streamlining.  Streamlining,  as  an 
activity  to  reduce  project  level  burden 
and  delay,  could  be  more  readily 
achieved  if  the  planning  process 
provides  an  early  consideration  of  the 
planning  factors. 

The  FHWA  and  the  FTA  welcome 
suggestions  on  exemplary  State  and 
MPO  procedures  or  data  collection 
efforts  already  in  place  or  under 
development  and  how  those  might  be 
replicated  in  other  State  or  MPO 
planning  processes.  We  are  interested 
also  in  specialized  training  efforts,  e.g., 
safety,  that  may  have  been  developed  or 
needed  by  States  and  MPOs.  We  also 
recognize  that  it  will  take  some  time  to 
develop  syntheses  of  current  practices 
and  other  tools.  However,  it  is  our  intent 
to  work  with  States.  MPOs.  and  others 


to  ensure  that  tools  and  examples  are 
made  available  in  a  timely  manner. 

The  public  involvement  provisions 
would  be  modified  for  clarity  and 
would  reflect  the  provisions  of 
Presidential  Executive  Order  12898  on 
Environmental  Justice  and 
implementing  DOT  and  FHWA  orders. 
Similar  changes  have  been  made 
regarding  references  to  compliance  with 
the  provisions  of  Title  VI  of  the  Civil 
Rights  Act  of  1964.  The  organization  of 
§450.316  would  be  modified  slightly  to 
reflect  these  changes  and  to  provide 
clarity  in  understanding  them. 

The  listing  of  interested  parties  to  be 
afforded  an  opportunity  to  comment  is 
revised  to  reflect  the  addition  of  transit 
users  and  freight  service  providers  in 
statute.  This  listing  reflects  the  wording 
of  the  statute.  The  FHWA  and  the  FTA 
believe  that  the  phrase  "and  other 
interested  parties"  reflects  the  intent  of 
Congress  to  ensure  that  all  citizens  and 
groups  are  afforded  an  opportunity  to 
participate.  Comments  are  solicited  as  to 
whether  there  is  a  need  to  further 
elaborate  the  listing  so  as  to  demonstrate 
that  the  specific  groups  do  not 
constitute  an  exclusive  list  of 
participants. 

Section  1410.316(b)(9)  makes 
provision  for  a  periodic  evaluation  of  its 
public  involvement  procedures  by  the 
State.  The  FHWA  and  the  FTA  believe 
that  the  assessment  of  such  processes  on 
a  routine  basis  ensures  their 
effectiveness  and  enhances  continued 
improvement.  The  FHWA  and  the  FTA 
also  believe  that  the  effectiveness  of 
public  involvement  processes  can  be 
strengthened  through  the  voluntary 
development  of  criteria  on  which  to 
assess  performance  by  States  and  MPOs. 
Where  such  criteria  have  been 
developed  by  the  planning  partners,  the 
FHWA  and  the  FTA  will  consider  them 
in  their  certification  reviews  and 
plarming  findings. 

Relatively  small  scale  modifications 
to  the  public  involvement  provisions  are 
proposed  as  follows:  (1)  The  provision 
of  timely  information  will  be  modified 
to  encourage  engagement  of  the  public 
during  the  early  stages  of  plan  and  TIP 
development;  (2)  demonstration  of 
timely  response  to  comments  received 
would  be  revised  to  highlight  response 
to  input  from  minority  and  low-income 
populations;  and  (3)  periodic  MPO 
evaluations  of  public  involvement 
effectiveness  would  now  include  an 
emphasis  on  the  success  obtained  in 
engaging  minority  and  low-income 
populations. 

Current  §  450.316(b)(2)  is  proposed  to 
be  redesignated  as  §  1410.316(c). 
Additional  attention  is  drawn  to  the 
provisions  of  Executive  Order  12898 


and  implementing  DOT  and  FHWA 
orders.  Specifically,  data  necessarN'  for 
the  purposes  of  conducting  planning 
analyses  for  plan  development  are 
identified  as  contributors  to  the 
demonstration  of  compliance  with  the 
Executive  Order.  We  are  required  to 
assure  compliance  with  the  Executive 
Order  and  will  rely  on  the  data 
identified  under  this  section  for  that 
purpose.  In  addition,  the  statutory'  and 
regulatory  requirements  identified  in 
this  section  apply  to  State  DOTs,  MPOs, 
and  transit  operators.  Consequently, 
additional  data  and  analyses  are 
proposed  as  a  basis  for  demonstrating 
that  plans  and  resulting  programs  will 
be  consistent  with  the  referenced 
statutory  requirements.  Additional 
guidance  will  be  issued  to  refine  and 
amplify  the  basic  framework  established 
by  these  provisions.  We  believe, 
however,  that  much  of  the  proposed 
data  specification  was  previously 
required  for  assertions  of  compliance 
with  Tide  VI  and  related  statutory 
authorities  and.  hence,  should  not 
require  a  major  new  data  collection 
effort. 

In  addition  to  the  revised 
requirements  of  this  section,  the  FHWA 
and  the  FTA  continue  to  encourage 
attention  to  the  selection  of  members  of 
boards  and  committees  that  represent 
the  demographic  profile  of  the 
metropolitan  planning  area  served.  The 
ability  to  meet  the  needs  of  the 
community  is  enhanced  by  efforts 
designed  to  provide  voice  to  as  many 
segments  of  its  membership  as  possible. 
The  FHWA  and  the  FTA  solicit 
comments  regarding  additional 
strategies  that  may  be  effective  in 
serving  the  interests  of  inclusiveness  in 
transportation  decision  making. 

Current  §§  450.316(b)(3)  dirough 
450.316(h)(5)  would  be  redesignated  as 
§  1410.316(d)  through  (fl.  Current 
§  450.316(c)  would  be  redesignated  as 
§  1410.316(g)  and  revised  for  clarity. 
Current  §  450.316(d)  is  proposed  to  be 
redesignated  as  §  1410.316(h). 

Proposed  §  1410.316(i)  is  offered  to 
encourage  the  coordination  of  federally 
funded  non-emergency  transportation 
services  per  the  requirements  of  section 
1203(d)(4)  of  the  TEA-21.  The  section 
simply  restates  the  legislative  language. 

Section  1410.318     Relation  of  Planning 
and  Project  Development  Processes 

The  TEA-21  eliminates  the  major 
investment  study  (MIS)  as  a  separate 
requirement  as  set  forth  in  the  planning 
regulations  and  calls  for  integration  of 
the  requirement,  as  appropriate,  into  the 
planning  and  NEPA  analyses  required 
under  proposed  23  CFR  parts  1410  and 
1420.  Accordingly,  current  §450.318 
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would  be  ri'viscd  to  Incus  on  the 
relationship  hftween  the  planning  and 
projec;t  development  processes. 

Section  KIOH  of  the  TKA-21  directs 
the  US  DOT  Secretarv  to  eliminate  the 
separate  MIS  and  its  elements  and 
integrate  the  remaining  aspects  of  the 
MIS  into  the  planning  and  NEPA 
regulations  The  FHVVA  and  FTA  have 
attempted  to  do  this  by  focusing  on  the 
fundamental  basics  of  the  MIS  process, 
i.e.,  the  cooperative  relationship  of 
planning  and  project  development 
agencies,  the  early  engagement  of  permit 
and  resource  agencies,  flexible 
definition  of  the  need  to  do  analyses  as 
decided  by  the  participants  and  an 
appropriate  level  of  public  involvement. 
The  MIS  process  did  not  require  a 
specific  methodology  for  studying 
alternatives,  a  specific  set  of  alternatives 
to  study,  a  particular  format  for  reports, 
a  specific  public  involvement  or 
analytical  process,  or  a  specific  set  of 
projects  to  which  the  MIS  applied.  The 
US  EPA  has  specifically  suggested  that 
the  MIS  process  required  and  should 
require  the  use  of  cost  benefit,  costs 
effectiveness  analysis  and/or  other 
related  analytical  techniques.  The  logic 
of  this  proposal  is  that  early,  effective 
consideration  of  social,  environmental 
and  economic  considerations  in 
planning  analyses  should  permit  more 
expedited  consideration  of  these  same 
issues,  at  a  more  micro  level  of  detail, 
for  subsequent  NEPA  analyses.  By 
linking  the  planning  and  project 
development  proi:osses  more  effectively, 
the  participants  can  reduce  time 
required,  analytical  redundancy  and 
process  requirements  by  utilizing 
previously  conducted  work  as  a  basis 
for  subsequent  analyses  and  efforts.  It  is 
the  belief  of  the  FTA  and  the  FHWA 
that  an  aggressive  utilization  of  the 
options  provided  here  can  strengthen 
the  planning  process  and  streamline  the 
project  development  process 
substantially.  The  agencies  are 
specifically  interested  in  comments  that 
address  the  extent  to  which  the 
remaining  aspects  of  the  MIS  process 
have  been  included  in  this  proposal  and 
suggestions  for  encouraging  States  and 
MPQs  to  more  effectively  take  advantage 
of  the  options  provided  herein. 

The  overall  structure  of  the 
relationship  emphasizes  alternatives  for 
planning  and  sponsor  agencies  to 
integrate  decision  processes  to  take 
advantage  of  potential  streamlining 
opportunities  and  for  early  consultation 
among  the  MPOs.  State  DGTs.  and 
transit  operators.  The  planning  process 
is  charged  with  providing  an  initial 
statement  of  purpose  and  need  for 
propost;d  transportation  improvements, 
identifying  and  evaluating  alternatives 


(including,  but  not  limited  to,  design 
concept  and  siope)  and  selecting  an 
alternative  and  including  it  in  the  plan. 
This  statement  would  not  necessarily 
lead  to  a  determination  ofpurpo.se  and 
need  on  a  project-by-project  basis  for 
transportation  improvements  normally 
grouped  (not  specified  individually)  in 
a  plan  An  alternative  could  be  a 
programmatic  statement  of  purpose  and 
need  that  identifies  the  basis  for 
investing  resources  in  a  given 
transportation  area  such  as  safety  or 
pavement  resurfacing. 

The  consideration  of  alternatives  and 
other  planning  level  analyses  done  in 
support  of  plan  development  do  not 
eliminate  the  need  for  considering  all 
reasonable  alternatives  during  the  NEPA 
process.  However,  to  the  extent  that  the 
planning  participants  anticipate  the 
required  consideration  of  all  reasonable 
alternatives  in  the  planning  process, 
they  will  significantly  enhance,  in  our 
view,  the  efficiency  of  the  NEPA 
process.  Well  documented,  thorough 
planning  analyses  should  permit  the 
NEPA  process  to  accept  this  information 
as  a  sound  basis  for  reducing  the 
alternatives  considered  and  the  detail 
required  for  others  in  the  NEPA  process. 
Provision  also  is  made  for  policy 
preferences  and  guidance  from  planning 
policy  bodies  to  be  included  on  the 
record  for  consideration  in  subsequent 
decision  steps. 

Examples  of  issues  that  might  be 
covered  in  the  planning  level 
consideration  of  alternatives  include; 
the  consideration  of  alternatives  that  in 
the  past  have  been  rejected  for  not  fully 
meeting  traditional  concepts  of  purpose 
and  need:  more  broadlv  defined  purpose 
and  need  statements  during  the 
planning  stage  so  that  a  full  range  of 
modal  alternatives  are  considered:  an 
alternatives  analysis  that  examines  "no- 
build"  alternatives  that  use 
transportation  demand  strategies;  and. 
flexibility  to  encourage  the  selection  of 
alternatives  which  may  have  lower  than 
originally  desired  levels  of 
transportation  service  if  there  are  cost, 
time,  and  impact  savings.  The  FHVVA 
and  the  FTA  will  work  with  the  US  EPA 
on  guidance  and  training  in  this  regard. 

A  number  of  alternative  sources  of 
information  are  identified  as  a  basis  for 
the  development  of  purpose  and  need, 
a  planning  level  analysis  of  alternatives 
(primarily  at  the  level  of  concept  and 
scope)  and  spec:ification  of  a  project  for 
inclusion  in  the  transportation  plan. 
These  information  sources  are  utilized 
at  the  discreti(m  of  participating 
agencies  (MP'''  State  DOT.  and  transit 
agency)  acting  jointly.  The  underlying 
logic  of  the  proposal  is  that  if  the 
options  to  document  thoroughly  and 


analyze  fully  are  chosen,  this  effort  will 
lead  to  expedited  analytical  efforts  in 
subsequent  NEPA  analyses.  Less  robust 
analytical  and  documentation  efforts 
would  force  elaboration  and  analysis  of 
alternatives  during  the  NEPA  process. 

The  utilization  of  planning  analyses 
as  a  basis  for  project  development 
actions  is  explained.  In  particular  the 
regulator}'  language  specifies  that  the 
results  of  planning  analyses  shall  serve 
as  input  to  the  environmental  process 
under  proposed  23  CFR  part  1420 
(current  part  771).  and  other  project 
level  actions.  Proposed  §  1410.318(c) 
references  the  contents  of  proposed 
§  1420.201  to  provide  a  frame  of 
reference  to  data  and  analyiical 
expectations  in  subsequent  NEPA 
process  steps,  i.e..  the  standard  of 
analysis  expected  by  the  NEPA  process 
for  projects.  Planning,  systems  level, 
analyses  that  address  these  data  and 
analytical  requirements  can  improve  the 
efficiency  of  the  NEPA  process  and 
reduce  data  and  analytical  efforts 
required. 

The  ability  to  streamline  the  planning 
and  environmental  relationship  is 
dependent,  in  part,  on  appropriate 
decisions  made  by  the  planning 
participants.  They  can  choose  to 
develop  a  rigorous  basis  for  establishing 
transportation  purpose  and  need, 
identifying  alternatives  for  evaluation, 
and  assessing  these  alternatives  through 
the  planning  process.  Alternatively, 
they  can  choose  to  apply  minimal 
analytical  techniques.  At  the  time  the 
NEPA  analyses  are  undertaken  for 
project  development,  the  agencies 
participating  in  that  process  will  review 
the  materials  provided  by  the  planning 
process.  Minimal  analyses  in  planning 
will  have  to  be  supplemented  and 
elaborated  to  satisfy-  the  needs  of  the 
NEPA  process.  More  robust  planning 
analyses  should  allow  the  NEPA  process 
to  reduce  the  need  for  revisiting  and  re- 
evaluating planning  level  studies  and 
instead  proceed  to  focus  on  project  level 
considerations  of  location  and  design. 
Consequently,  the  consideration  of 
alternatives  should  be  more  quickly  and 
efficiently  accomplished. 

A  similar  option  exists  with  regard  to 
documentation  of  planning  results.  A 
set  of  planning  activities  to  be 
documented  to  facilitate  this  linkage  is 
specified  in  §  1410.318(a)(2).  The  option 
to  document  is  a  discretionary  option  of 
the  planning  participants  in  cooperation 
with  appropriate  project  sponsors.  The 
focus  is  not  on  the  details  of  documents 
but  rather  on  the  act  of  documenting  the 
results  of  analyses  and  studies.  Robust 
analyses  coupled  with  sound 
documentation  will  permit  more 
effective  linkage  and  utilization  of 
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planning  analyses  and  data  collection  in 
subsequent  NEPA  analyses. 

The  early  involvement  of  Federal  and 
State  environmental  and  permit 
agencies  is  encouraged  under  proposed 
§  1410.318(d)  to  facilitate  linking 
planning  and  environmental  processes. 
The  involvement  of  the  FTA  is  required 
where  planning  studies  are  proposed  to 
satisfy  requirements  of  the  Major  Capital 
Investment  Program  administered  by  the 
FTA  under  49  CFR  part  61 1 .  The  TEA- 
21  directive  that  Federal  decisions  on 
plans  and  programs  are  not  considered 
a  Federal  action  for  NEPA  purposes  is 
restated  iii  proposed  §  1410.318(f)  (the 
FHWA  and  the  FTA  do  not  approve 
plans  but  they  do  approve  the  State  TIP 
which  is  not  subject  to  NEPA).  Finally, 
the  basis  for  Federal  project  actions  in 
plans  and  TIPs  is  specifically  stated. 
The  intent  of  this  latter  provision,  in 
proposed  §  1410.318(g),  is  to  clearly 
substantiate  the  need  for  projects  to  be 
in  plans  before  Federal  actions  can  be 
taken  on  them.  A  particular  point  is 
made  that  project  actions  and  the 
appropriate  phase  of  a  project  must  be 
in  a  plan  and  TIP  before  project  actions 
can  be  taken.  » 

Section  1410.320     Congestion 
Management  System  and  Planning 
Process 

Current  §450.320  would  be 
redesignated  as  §  1410.320  and  would 
be  revised  to  reflect  the  impact  of  the 
issuance  of  the  Management  System 
rule  (23  CFR  part  500)  and  theNational 
Highway  System  Act  of  1995,  Public 
Law  104-5'9,  109  Stat.  568.  The  latter 
made  management  systems  optional, 
except  for  the  congestion  management 
system  in  transportation  management 
areas  (TMA).  Hence,  the  proposed 
language  focuses  on  the  continuing 
provisions  of  the  congestion 
management  system  in  TMAs.  including 
the  limitation  on  single  occupant 
vehicle  capacity  increases  which 
remains  unchanged  under  the  TEA-21. 
With  the  exception  of  current 
§  450.320(a)  which  would  be  removed, 
the  remainder  of  the  overall  section  is 
generally  unchanged. 

One  option  considered,  but  not 
included  in  this  proposal,  is  to  revise  23 
CFR  part  500  by  transferring  the 
provisions  dealing  with  the  congestion 
management  system  to  the  metropolitan 
planning  rule.  The  FHWA  and  the  FTA 
would  welcome  comments  on  this  idea 
with  regard  to  its  utility  and 
appropriateness. 

Section  1410.322     Transportation  Plan 
Content 

Current  §450.322  would  be 
redesignated  as  §  1410.322.  Current 


§  450.322(a)  would  be  modified  by 
adding  a  discussion  of  data  assumptions 
for  plan  updates.  Specifically,  the 
language  would  clarify  what  must  be 
considered  in  preparing  a  plan  update, 
as  a  minimum.  It  also  w'ould  reaffirm 
that  the  MPO  must  approve  the  content 
of  a  new  plan  or  reaffirm  existing  plan 
content  in  conducting  an  update.  We 
have  chosen  to  provide  this  clarification 
in  response  to  requests  from 
stakeholders  and  to  emphasize  that  a 
plan  is  a  critical  document.  Piecemeal 
revisions  that  incrementally  revise  plans 
do  not  constitute  an  appropriate, 
accurate  or  meaningful  basis  for  plan 
development,  implementation,  and/or 
subsequent  decision  making. 

A  proposed  minor  revision  would  be 
made  to  §  450.322(b)(2)  to  reflect  the 
emphasis  on  management  and  operation 
of  the  transportation  sv'stem. 

Current  §§  450.322(b)(3)  through 
(b)(6)  would  remain  unchanged  with  the 
exception  of  minor  edits  for  clarity. 
Current  §  450.322(b)(7)  would  be  " 
revised  to  reflect  the  elimination  of  the 
MIS  and  redesignated  as 
§  1410.322(b)(7).  Current  §  450.322(b)(8) 
would  be  removed.  Current 
§§  450.322(b)(9)  and  (10)  would  be 
redesignated  as  §§  1410.322(b)(8)  and 
(9),  respectively. 

Current  §450. 322(h)(ll)  would  be 
redesignated  as  §  1410.322(b)(10)  and 
remain  generally  unchanged  except  for 
the  addition  of  the  reference  to 
"illustrative  projects."  Illustrative 
projects  have  no  stcmding  for 
transportation  or  air  quality  purposes 
until  such  time  as  a  financing  source 
has  been  identified  and  they  have  been 
formally  amended  into  the  plan  by 
action  of  the  MPO.  At  that  point  they 
could  be  added  to  a  TIP  as  a  project  to 
be  advanced.  We  expect  that  the  MPO 
would  coordinate  its  actions  with  the 
State  DOT  and  transit  operator  and  vice 
versa.  Once  formally  added  to  a  plan 
and  TIP,  these  projects  may  be  included 
in  regional  conformity  findings, 
advanced,  and  subject  to  appropriate 
project  level  actions  by  the  FHWA  and 
the  FTA. 

The  remainder  of  §450.322(b)(10) 
would  remain  generally  unchanged 
since  the  TEA-21  either  did  not  change 
key  provisions  or  reenforced  previous 
provisions  required  through  regulation 
(e.g.,  cooperative  estimates  of  revenue 
for  plan  development).  With  regard  to 
estimated  revenues,  we  have  opted  to 
rely  on  a  cooperative  process  of  State, 
MPO  and  transit  operator  estimation 
based  on  local  preferences  and 
arrangements.  We  would  support  the 
cooperative  process  through  the 
provision  of  guidance  and  identification 
of  good  practices  for  emulation. 


Anew  §1410.322(b)(ll)  proposes  to 
focus  on  intelligent  transportation 
systems  (ITS)  and  the  National  ITS 
Architecture.  As  provided  in  section 
5206(e)  of  TEA-21,  we  have  issued 
interim  guidance  on  compliance  with 
this  new  legislative  requirement  This 
proposed  wording  is  intended  to  be  an 
integral  element  of  the  proposed 
regulatory  issuance  on  compliance  with 
this  requirement.  A  companion  NTRM 
issuance  will  be  made  for  project 
development  and  national  policy  on 
consistency  with  the  National  ITS 
Architecture.  It  will  support  planning  as 
the  initial  stage  at  which  this 
consistency  must  begin.  We  are  issuing 
the  planning  component  through  this 
NPRM  and  solicit  comments  on  this 
proposal. 

The  existing  wording  of  §  450.322(c) 
would  be  redesignated  as  §  1410.322(c) 
and  would  be  modified  to  add  users  of 
public  transit  and  freight  shippers  as 
directed  by  the  TEA-21.  A  minor 
modification  would  be  made  to 
§  450.322(d)  (proposed  §  1410.322(d))  to 
clarify  that  if  either  the  MPO  or  we  fail 
to  make  a  conformity  determination,  the 
Governor  or  the  Governor's  designee 
must  be  notified. 

A  new  §  1410.322(e)  would  refine  the 
operating  approach  to  plan  changes  and 
updates.  The  question  of  a  20-year 
horizon  has  received  substantial 
discussion  as  indicated  previously.  As 
part  of  the  clarification  of  the  meaning 
of  the  term  "20-year  horizon,"  we  are 
proposing  that  a  plan  is  valid  for 
transportation  purposes  if  it  has  a 
twenty  year  horizon  at  the  time  of 
adoption.  If  no  major  changes  are  made 
to  the  plan,  e.g.,  the  addition  of  a  non- 
exempt  project,  then  the  plan  would 
remain  valid  as  a  basis  for  Federal 
actions  until  its  next  regularly 
scheduled  update.  This  proposal  also 
indicates  that  it  is  our  intent  that 
conformity  determinations  by  the 
FHWA/FTA  be  made  as  close  as 
possible  to  the  MPO  plan  conformity 
finding,  i.e.,  as  soon  as  possible  after 
MPO  plan  adoption  and  conformity 
determination  actions  are  taken.  The 
three  year  period  and  the  twenty  year 
horizon  would  start  at  the  point  a 
Federal  conformity  determination  is 
made  on  the  plan  for  a  nonattainment  or 
maintenance  area.  This  will  eliminate 
confusion  over  the  validity  of  the 
transportation  plan  in  relation  to  air 
quality  conformity  determination.  A 
new  conformity  determination  would  be 
required  within  eighteen  months  of 
certain  SIP  actions  according  to  40  CFR 
93.104.  even  if  the  three  year  period  had 
not  expired  at  the  time.  In  an  attainment 
area,  the  plan  would  be  valid  for  five 
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years  from  MPO  approval  so  long  as  no 
regionally  significant  projects  are  added. 

The  current  requirement  of 
§  450.322(e)  that  new  plans  and  plan 
updates  be  provided  to  us  would  be 
included  in  proposed  §  1410.322(0 

A  new  ^  1410.322(g)  would  he  added 
to  authorize  utilization  of  an  interim 
plan  during  an  anticipated  conformity 
lapse.  It  is  the  intent  of  this  section  to 
permit  funding  of  existing  exempt, 
transportation  control  measures  (TCMs) 
and  other  projects  that  can  advance 
under  a  conformity  lapse  in  accordance 
with  40  CFR  parts  51  and  93.  New 
TCMs  under  this  provision  can  only  be 
approved  or  funded  during  a  conformity 
lapse  when  they  have  been  included  in 
an  approved  SIP  with  identified 
emission  reduction  benefits  (but  not 
necessarily  credited  in  the  applicable 
SIP).  Inclusion  in  the  SIP  would  have  to 
occur  before  such  TCMs  can  be 
advanced  into  completion  of  the  NEPA 
process,  design,  right  of  way  acquisition 
and/or  construction).  An  interim  plan 
may  be  used  during  a  conformity  lapse 
to  advance  projects  that  can  proceed 
according  to  40  CFR  parts  51  and  93, 
including  existing  TCMs  and  existing 
and  new  exempt  projects.  It  is  the 
expectation  of  the  US  DOT  that  this 
provision  would  be  utilized  for  new 
TCM  projet:ts  where  a  conformity  lapse 
would  persist  for  six  months  or  longer. 
An  interim  plan  may  be  used  for  periods 
of  less  than  six  months  to  advance 
existing  TCM  and  existing  and  new 
exempt  projects 

Section  14 10.  J  24     Transportation 
Improvement  Proi^ram  Content 

Existing  «j4i  450.324(a)  through  (e) 
would  have  minor  modifications  to  the 
text  and  be  redesignated  as 
«»§  1410.324(d)  through  (e).  Please  note, 
hf)wever.  that  an  addition  to  proposed 
§  1410.324(b)  would  reflect  the  changes 
in  proposed  «» 1410.222(c)  to  limit  STIP/ 
TIP  extensions  to  180  davs  in 
attainment  areas.  The;  prohibition 
against  STIP/TIP  exttmsions  in 
nonattainment  and  maintenance  areas  is 
present  also  in  proposed  <j  14 10. 324(b). 
Additionally,  the  current  wording 
reflects  TF;A-2rs  confirmation  of  the 
previous  regulatory  provisions;  most 
notably,  the  cooperative  estimate  of 
available  funds.  As  indicated  above,  the 
estimation  process  would  b(>  achievefl 
through  lot:ally  identified  process«!s 

In  existing  <j  450.324  (proposed 
§  1410.324).  proposed  paragraph  (f)(1) 
would  be  unmodified   Paragraph  (f)(2) 
would  be  modifietl  to  n^flect  changes  in 
funding  categories  [eg.,  minimum 
guarantee,  etc.)  and  the  elimination  of 
the  exemption  for  Motor  Carrier  State 
Assistance  Program  and  23  U.S.(^.  402 


safety  program  projects  from  being 
included  in  a  TIP  The  exemption  for 
these  two  categories  would  be  removed 
to  reflect  the  ITS  consistency 
requirement  discussed  above  and  the 
requirement  that  transportation  projects 
funded  with  Federal-aid  funds  must 
satisfy  the  requirements  of  23  U.S.C. 
and,  where  appropriate,  be  found 
conforming  for  air  quality  purposes. 

In  current  §450. 324(f)(3) 
(redesignated  as  §  1410.324(f)(3)), 
"approval"  would  be  changed  to 
"action"  to  reflect  a  broader  concept 
regarding  the  range  of  our  activities 
taken  with  regard  to  projects,  i.e.,  not  all 
of  them  are  labeled  "approvals"  but,  yet, 
they  must  still  be  based  on  plans  and 
programs. 

Current  §§  450.324(f)(4)  and  (f)(5) 
would  be  modified  and  redesignated  as 
§§  1410.324(0(5)  and  (0(6),  respectively. 
The  changes  are  intended  to  clarify  that 
all  regionally  significant  projects  in  air 
quality  non-attainment  and 
maintenance  areas,  whether  funded 
federally  or  otherwise,  would  be 
included  in  the  metropolitan  TIP.  This 
allows  full  consideration  of  all  projects 
in  a  regional  conformity  determination 
and  ensures  that  the  provisions  of  the 
CAA  are  met. 

The  three  year  conformity  period  for 
a  TIP  would  start  from  the  date  of  the 
conformity  determination  by  the  FHWA 
and  the  FTA.  It  is  our  expectation  that 
the  time  period  from  the  point  of  a 
Federal  conformity  determination  on 
the  TIP  and  its  inclusion  by  the 
Governor's  action  in  the  STIP  and  the 
subsequent  gubernatorial  approval  of 
the  STIP  and  planning  finding  and  STIP 
approval  by  the  FHWA  and  the  FTA 
would  be  monit(5red  to  ensure  efficient 
and  expeditious  processing  by  all 
parties. 

With  the  exception  of  proposed  minor 
changes  for  clarification  regarding  fiscal 
constraint,  §  450.324(g)  (proposed 
§  1410  324(g))  would  be  unchanged.  The 
changes  would  reiterate  the  need  for 
specification  of  funding  sources  for 
projects  included  in  a  TIP.  The  wording 
of  existing  §  450.324(h)  (proposed 
t?  1410.324(h))  would  be  unchanged. 
The  content  of  §  450  324(i)  (proposed 
§  1410.324(1))  would  be  modified  to 
indicate  that  only  regionally  significant 
projects  funded  under  Chapter  2  of  23 
I'.S.C;.  need  be  specifically  identified  in 
a  TIP.  The.se  projects  are  typically 
"Federal  Lands"  projects,  p.i;. ,  Indian 
Reservation  Roads.  National  Park 
Service  Road,  etc.  Th(?  existing 
§t>450.324(j)  through  (m)  (proposed 
§  1410.324(j)  through  (m))  would  be 
generally  unchanged  except  for 
statutory  reference  modifications. 


Existing  §450.324(n)  (proposed 
§  1410.324(n))  would  be  modified  to 
include  an  indication  that  projects  are  to 
be  included  on  the  TIP  until  fully 
authorized.  A  new  §  1410.324(n)(5)  is 
proposed  to  require  that  the  TIP  shall 
serve  as  the  basis  for  an  annual  listing 
of  projects,  supplemented  as 
appropriate,  to  ensure  adequate  public 
information  regarding  projects  funded 
with  Federal  monies.  Both  changes  are 
geared  at  ensuring  greater  clarity  as  to 
what  projects  must  be  included  on  a 
TIP. 

The  second  change  to  proposed 
§  1410.324{n)  serves  another  purpose — 
encouraging  greater  public  knowledge 
regarding  which  projects  have  been 
advanced.  In  this  case,  we  are  opting  to 
allow  the  planning  participants  the 
flexibility  to  design  a  process  to  comply 
with  the  legislative  directive  provided 
in  section  134(h)(7)(B)  of  title  23  U.S.C. 
for  an  annual  listing  of  projects.  While 
the  statute  focuses  on  the  MPO,  we 
believe  that  the  State  DOT,  transit 
operator,  and  the  MPO  operating  jointly 
can  produce  the  required  information. 

Tne  MPO,  in  cooperation  with  its 
planning  partners  would,  under  this 
proposal,  utilize  the  TIP  as  the  basis  for 
the  annual  listing.  Each  year  the 
participating  agencies  would  identify 
the  projects  that  advanced  (or  did  not) 
and  publish  the  "list"  jointly,  in  a 
fashion  consistent  with  the  public 
involvement  provisions  for  the 
metropolitan  area.  Changes  to  the  TIP 
would  be  acknowledged  and  reflected  in 
modifications  to  the  annual  listing  as 
appropriate- 
Current  §450.324(o)  would  be 
redesignated  as  §  1410.324(o)  with  no 
other  changes. 

In  general,  we  believe  that  it  may  be 
possible  to  further  streamline  the 
information  and  procedural 
requirements  expected  of  TIPs, 
particularly  with  regard  to  financial 
information.  We  would  be  interested  in 
any  possible  information  reduction 
options  that  may  be  possible  while 
maintaining  the  principles  and  practices 
of  sound  public  involvement  and  fiscal 
constraint. 

A  new  §  1410.324(p)  would  be  added 
to  authorize  utilization  of  an  interim  TIP 
during  an  anticipated  conformity  lapse. 
It  is  the  intent  of  this  section  to  permit 
funding  of  existing  exempt, 
transportation  control  measures  (TCMs) 
and  other  projects  that  can  advance 
under  a  conformity  lapse  in  accordance 
with  40  CFR  parts  51  and  93.  New 
TCMs  under  this  provision  can  only  be 
approved  or  funded  when  they  have 
been  included  in  an  approved  SIP  with 
identified  emission  reduction  benefits 
(but  not  necessarily  credited  in  the 
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applicable  SIP).  These  TCMs  would 
have  to  be  included  in  the  SIP  before 
they  can  be  advanced  into  completion  of 
the  NEPA  process,  design,  right  of  way 
acquisition  and/or  construction).  An 
interim  plan  may  be  used  during  a 
conformity  lapse  to  advance  projects 
that  can  proceed  according  to  40  CFR 
parts  51  and  93,  including  existing 
TCMs  and  existing  and  new  exempt 
projects.  It  is  the  expectation  of  the  US 
DOT  that  this  provision  would  be 
utilized  for  new  TCM  projects  where  a 
conformity  lapse  would  persist  for  six 
months  or  longer.  An  interim  TIP  may 
be  used  for  periods  of  less  than  six 
months  to  advance  existing  TCM  and 
existing  and  new  exempt  projects. 

Section  1410.326    Transportation 
Improvement  Program  Modification 

Current  §  450.326  would  be 
redesignated  as  §  1410.326.  The  only 
change  to  this  section  would  be  to 
clarify  when  a  new  conformity 
determination  is  necessary.  The 
addition  of  non-exempt  projects,  or 
replacement  of  an  existing  TiP  by  a  new 
TIP.  requires  a  new  conformity 
determination.  Similarly,  moving  a 
project  or  a  phase  of  a  project  from  year 
four,  five,  or  later  of  a  TIP  to  the  first 
three  years  would  be  an  amendment  and 
require  a  new  conformity  determination. 
We  believe  that  frequent  modification  of 
TIPs  through  the  addition  of  non- 
exempt  projects  is  inconsistent  with  the 
principles  of  fiscal  constraint  and  public 
involvement.  Hence,  we  intend  to  make 
it  clear  that  a  new  conformity 
determination  is  necessary  unless  the 
changes  to  TIPs  are  minor,  i.e.,  addition 
or  deletion  of  exempt  projects. 

Section  450.328     Transportation 
Improvement  Program  Relationship  to 
Statewide  TIP 

Current  §  450.328  would  be 
redesignated  as  §  1410.328.  The  text 
would  remain  unchanged. 

Section  1410.330     Transportation 
Improvement  Program  Action  bv 
FHWA/FTA 

Current  §  450.330     would  be 
redesignated  as  §  1410.330.  The 
provisions  of  current  §§  450.330(a)  and 
(b)  would  be  redesignated  as 
§§  1410.330(a)  and  (b).  There  would  be 
very  minor  wording  changes  for 
clarification  or  technical  corrections.  A 
new  §  1410.330(c)  would  be  added  to 
address  the  addition  of  "illustrative 
projects"  to  TIPs.  This  paragraph  makes 
it  clear  that  no  Federal  action  may  be 
taken  on  these  projects  until  they 
become  formally  included  in  the  TIP  as 
indicated  previously. 


Consistent  with  the  overall  purposes 
of  the  planning  process  and  the  need  for 
Federal  actions  on  planning  processes 
and  products  as  appropriate  as 
described  in  this  proposed  regulation, 
project  funding  is  contingent  on  the 
existence  of  a  plan  and  TIP.  If  a  plan 
and  TIP  are  not  updated  as  required 
herein,  new  funding  actions  cannot  be 
taken. 

Section  141 0.332     Selecting  Projects 
from  a  TIP 

Current  §450.332  would  be 
redesignated  as  §  1410.332.  Current 
§§  450.332(a),  (b)  and  (c)  would  be 
redesignated  as  §§  1410.332({b),  (c)  and 
(a),  respectively,  with  only  citation 
corrections  to  the  text.  Proposed 
§§  1410.332(d)  and  (e)  (current 
§§  450.332(d)  and  (e),  respectively) 
would  include  citation  corrections  and 
in  paragraph  (e)  the  word  "will"  would 
become  "shall"  to  reflect  the  force  of 
law  under  the  CAA.  Consistent  with 
previous  program  practice  by  the  FHWA 
and  the  FTA,  selecting  a  project  for 
advancement  from  year  two  or  three  of 
a  TIP  does  not  require  a  TIP 
amendment. 

Section  1410.334     Certifications 

Current  §450.334  would  be 
redesignated  as  §  1410.334.  Current 
§  450.334(a)  would  have  three  new- 
paragraphs  (a)(6)  through  {a)(8)  under 
this  proposal.  These  paragraphs  add 
references  to  compliance  with 
additional  Federal  statutes  but  do  not 
represent  new  compliance 
requirements.  These  requirements 
previously  existed  and  the  regulations 
would  be  revised  to  point  out  their 
existence. 

Paragraph  (d)  would  be  revised  to 
clarify  the  basis  for  Federal  certification 
actions  in  relation  to  Federal  findings 
during  the  review  process.  The  wording 
of  current  paragraph  (e)  would  be  the 
same  as  the  sanctions  specified  in 
paragraph  (0-  Current  paragraph  (g) 
would  be  eliminated  to  reflect  changes 
made  by  the  TEA-21  (related  to  the 
failure  to  remain  certified  for  two  years 
after  October  1994).  A  new  proposed 
§  1410.334(g)  would  focus  on  the  new- 
statutory  requirement  for  public 
involvement  during  a  certification 
review.  We  previously  required  this 
through  administrative  directive.  Hence, 
there  would  be  no  change  in  practice, 
other  than  to  further  encourage  broad 
public  outreach  as  part  of  certification 
reviews. 

Phase-in  of  New  Requirements 

No  phase-in  period  for  any 
requirements  under  the  TEA-2 1  is 
proposed.  Current  §450.336  would  be 


removed.  Comments  on  the  desirability 
of  such  requirements  and  the  specific 
areas  for  which  they  are  warranted  are 
welcome. 

Rulemaking  Analyses  and  Notices 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  will  be 
considered  and  will  be  available  for 
examination  in  the  docket  at  the  above 
address.  Comments  received  after  the 
comment  closing  date  will  be  filed  in 
the  docket  and  will  be  considered  to  the 
extent  practicable.  In  addition  to  late 
comments,  we  will  continue  to  file 
relevant  information  in  the  docket  as  it 
becomes  available  after  the  comment 
period  closing  date,  and  interested 
persons  should  continue  to  examine  the 
docket  for  new  material.      * 

Executive  Order  12866  (Regidatory 
Planning  and  Review)  and  DOT 
Regulatory  Policies 

We  have  determined  that  this 
rulemaking  is  a  significant  regulatory- 
action  within  the  meaning  of  Executive 
Order  12866  and  under  Department  of 
Transportation  regulatory  policies  and 
procedures  because  of  substantial  State, 
local  government,  congressional,  and 
public  interest.  These  interests  involve 
receipt  of  Federal  financial  support  for 
transportation  investments,  appropriate 
compliance  with  statutory-  requirements, 
and  balancing  of  transportation  mobility 
and  environmental  goals.  This 
rulemaking  is  a  revision  to  an  existing 
regulation  for  which  the  costs  of 
compliance  have  previously  been 
addressed.  The  modifications  proposed 
herein  are  intended  to  reduce  current 
regulatory-  requirements  ^e.g.. 
simplification  of  planning  factors, 
elimination  of  separate  MIS 
requirement,  simplification  of  planning 
area  boimdary  establishment,  etc.)  and 
to  add  some  additional  data  analysis 
requirements  (e.g..  elaboration  of 
environmental  justice  data  analyses, 
preparation  of  an  Intelligent 
Transportation  Systems  Integration 
Strategy,  addition  of  operations  and 
management  responsibility,  etc.).  In 
preparing  this  proposal,  the  agencies 
have  sought  to  maintain  existing 
flexibility  of  operation  wherever 
possible  for  States,  MPOs.  and  other 
affected  organizations  and  utilize 
already  existing  processes  to  accomplish 
any  new  tasks  or  activities.  As  a  result, 
we  believe  that  the  economic  impact  of 
this  rulemaking  in  comparison  to  the 
existing  regulation  should  be  the  same 
or  less. 

The  marginal  additional  costs 
associated  with  these  proposed  rules  are 
attributable  to  the  streamlining 
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provisions  of  the  TEA-21   Achieving 
the  goals  of  these  p)r()visions  more 
efficiently  and  effectively  warrants  the 
regulatory  changes  pro[)ose(l  herein. 
Furthermore,  we  provide  substantial 
financial  assistance  to  States  and  MPOs 
to  support  (:omplianc:e  with  the 
regulatorv  requirements  of  this  part 
Funding  for  the  planning  process 
increased  substantially  under  the  TEA- 
21  and  should,  we  believe,  off-set  much 
of  the  ec;onomic:  impact  on  entities 
complying  with  these  requirements. 

This  proposed  rule  would  revise 
existing  metropolitan  planning 
regulations  t)f  the  P'HVVA  and  the  FTA 
and  conform  those  regulations  to 
riKjuirements  of  the  TEA-21.  While  they 
incorporate  some  new  requirements,  the 
bulk  of  them  have  betjn  in  place  for 
many  vears  and  States  and  metropolitan 
planning  organizations  have  been 
implementing  them.  !n  the  past,  we 
have  provided  funding  to  support 
planning  activities  and  productitm  of 
required  transportation  documents,  f^.g  . 
transportation  plans  and  improvement 
programs.  During  Fiscal  Year  1999,  the 
FHWA  will  providt!  in  excess  of  S187 
million  for  metropolitan  planning  and 
S492  million  for  State  planning  and 
research  activities.  The  FTA  provided 
$42  million  for  metropolitan  planning. 
For  both  agencies,  there  is  a  statutory 
matching  grant  requirement  which 
stipulates  that  recipients  must  match 
Federal  funds  at  least  on  an  80  percent 
Federal,  20  percent  recipient  basis.  To 
meet  the  State  pl.tnning  funds  matching 
re(]uirement.  Staters  will  expend 
approximately  $98  million.  The  MPOs 
will  have  to  provide  approximately  S4H 
million  of  non-Federal  funds  to  matt.h 
the  Federal  metrojiolitan  planning  funds 
(the  FHWA  and  the  FTA  funds 
cf)mbined).  If  the  States  and  other 
recipients  choose  not  to  accept  Federal 
support  for  transportation  they  w(uild 
not  have  to  develop  the  plans  and 
programs  stipulated  in  this  proposed 
rule.  Hence,  the  Federal  government 
provides  a  substantial  economic 
incentive  to  encourage  State  and 
metropolitan  planning   In  additimi, 
these  rules  support  the  EPA  ( onformitv 
regulation  at  40  CFK  parts  53  and  91 
whic:h  establishes  xequirements  for 
MPds  to  perform  regional  transportiition 
and  emissions  modeling  and  to 
document  the  regional  air  quality 
impacts  of  transportation  improvements 
contained  in  plans  and  programs. 

The  impacts  on  the  .States  and  MPOs 
result  mainly  from  modified  data 
collection  and  analysis  activities  that 
may  be  n<!ces.sary  to  implement  the 
TEA-21  planning  provisions.  A  single 
new  provision  in  t|  14  10  322(b)(l  1) 
focuses  on  the  requirements  for 


satisfying  section  5206(e)  of  the  TEA-21 
regarding  demonstrating  consistency  of 
Intelligent  Transportation  Systems 
projects  funded  with  highway  trust  fund 
dollars  with  the  provisions  of  the 
National  ITS  Architecture.  The 
economic  impacts  of  this  provision  are 
addressed  in  the  regulatory  analysis 
being  prepared  for  the  specific 
rulemaking  on  ITS  architecture 
ccmsistency.  We  anticipate  that  the 
elements  required  in  the  planning 
process  for  ITS  consistency  would 
generally  be  undertaken  any-way  as  a 
part  of  the  plan  development  activities 
and  do  not  require  significant  new 
processes  or  requirements  of  MPOs  and 
States. 

In  general,  we  believe  that  the  rule 
changes  proposed  here  have  added 
limited  regulatory  requirements.  The 
impact  of  complying  with  the  changes 
can  be  minimized  by  States  and  MPOs 
by  using  the  flexibility  provided  in  the 
proposed  rule  to  reduce  data  collection 
and  analysis  costs.  While  there  may  be 
additional  costs  to  some  States  and 
MPOs,  the  TEA-21  significantly 
increased  the  mandatorv  set-aside  in 
Federal  funds  that  must  be  used  for 
transportation  planning,  and  in 
addition,  gives  the  States  and  MPOs  the 
flexibility  to  use  Federal  capital  dollars 
for  transportation  planning  if  they  so 
df;sire.  VVe  are  interested  in  the  costs  to 
States  and  MPOs  of  complying  with  the 
proposed  requirements,  including  the 
expenditure  of  State  and  MPO  funds 
above  the  required  matching  amounts 
(iomments  on  this  matter  are  welcome. 

The  agenc:ies  welcome  comment  on 
the  economic  impacts  of  these  proposed 
nigulations.  Comments,  including  those 
from  the  States  and  MPOs,  regarding 
specific:  burdens,  impacts,  and  costs 
w(juld  be  ino-^t  welcome  and  would  aid 
us  in  more  fully  appreciating  the 
impacts  of  this  ongoing  planning 
process  requirement.  Hence,  we 
encourage  comments  on  all  facets  of  this 
proposal  rt!garding  its  costs,  burden,  and 
impact 

Regulatory  Flexibility  Act 

In  compliance  with  the  Regulatory 
Flexibility  Act  (Public  Law  9b-.J54:  5 
U.S.C.  601-612),  we  have  evaluated  the 
effects  of  thest!  rules  on  small  entities, 
such  as.  local  governments  and 
businesses.  The  proposed  metropolitan 
and  statewide  planning  regulations 
modify  existing  planning  requirements. 
These  modifications  are  substantially 
dictated  by  the  statutory  provisions  of 
the  TEA-21.  VVe  believe  that  the 
flexibility  available  to  States  and  MPOs 
in  responding  to  requirements  has  been 
maintained,  if  not  enhanced,  in  this 
proposal.  Accordingly,  the  FHWA  and 


the  FTA  certify'  that  this  action  would 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

VVe  are  interested  in  any  comments 
regarding  the  potential  economic 
impac:ts  of  these  proposed  rules  on 
small  entities  and  governments.  Of 
specific  concern  are  the  additional  costs 
of  the  incremental  changes  in  our 
regulatory  requirements.  The  agencies 
believe  that  these  costs  have  been  off-set 
largely  by  reduced  statuton*' 
requirements  and  the  flexibility  built 
into  the  regulations.  The  agencies  are 
requesting  comments  on  these  issues. 

Executive  Order  13132  (Federalism 
Assessment) 

This  proposed  action  has  been 
reviewed  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  13132,  dated  August  4, 
1999.  and  it  has  been  determined  that 
this  action  does  not  have  a  substantial 
direct  effect  or  sufficient  Federalism 
implications  on  States  and  local 
governments  that  would  limit  the 
policymaking  discretion  of  the  States. 
Nothing  in  this  document  directly 
preempts  any  State  law  or  regulation. 
The  TEA-21  and  its  predecessors 
authorize  the  Secretary  to  implement 
the  provisions  for  metropolitan  and 
statewide  planning.  We  believe  that 
policies  in  these  proposed  rules  are 
consistent  with  the  principles,  criteria 
and  requirements  of  the  Federalism 
Executive  Order  and  the  TEA-21. 
Comments  on  these  conclusions  are 
welcomed  and  should  be  submitted  to 
the  docket. 

Executive  Order  12372 
(Intergovernmental  Review) 

Catalog  of  Federal  Domestic 
Assistance  Program  Numbers  20.205, 
Highway  planning  and  Construction  (or 
20.217);  20.500.  Federal  Transit  Capital 
Improvement  Grants,  20.505,  Federal 
Transit  Technical  Studies  Grants; 
20  507,  Federal  Transit  Capital  and 
Operating  Assistance  Formula  Grants. 
The  regulations  implementing  Executive 
Order  12372  regarding 
intergovernmental  consultation  in 
Federal  programs  and  activities  apply  to 
these  programs. 

Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act 
of  1995  (PRA)  (44  U.S.C.  3501-3520). 
Federal  agencies  must  obtain  approval 
from  the  Office  of  Management  and 
Budget  (OMB)  for  each  collection  of 
information  they  conduct,  sponsor,  or 
require  through  regulations.  We  have 
determined  that  this  proposal  contains  a 
requirement  for  minor  additional  data 
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collection  to  satisfy'  the  provisions  of  the 
TEA-21  associated  with  ITS  and 
environmental  justice.  The  FHWA  and 
the  FTA  believe  that  this  burden 
increase  has  been  off-set  by  decreases  in 
requirements  associated  with  the  seven 
planning  factors  and  related  matters. 

The  reporting  requirements  for 
metropolitan  UPVVPs.  transportation 
plans  and  transportation  improvement 
programs  are  currently  approved  under 
OMB  control  number  2132-0529.  An 
extension  request  was  filed  with  OMB 
on  January'  28,  2000,  and  a  Notice  of 
Request  for  Extension  was  published  in 
the  Federal  Register  on  April  7.  2000 
(65  FR  18421).  The  analysis  supporting 
this  approval  was  conducted  by  the  FTA 
on  behalf  of  both  the  FTA  and  the 
FHWA  since  the  regulations  are  jointly 
issued  by  both  agencies.  The  reporting 
requirements  for  statewide 
transportation  plans  and  programs  are 
also  approved  under  this  same  OMB 
control  number.  The  information 
collection  requirements  addressed 
under  the  current  OMB  approval 
number  (2132-0529)  impose  a  total 
burden  of  241,850  hours  on  the 
planning  agencies  that  must  comply 
with  the  requirements  in  the  existing 
regulation.  We  initiated  the  preparation 
of  materials  to  obtain  a  new  three  year 
approval  from  OMB  in  January  2000. 
The  request  for  a  new  data  collection 
approval  will  be  filed  with  OMB  before 
publication  of  this  NPRM.  The  FHWA 
and  the  FTA  are  soliciting  comments  on 
this  NPRM  regarding  the  extent  to 
which  any  additional  burden,  beyond 
that  associated  with  the  current 
collection  requirement,  will  be  incurred 
by  States  and  MPOs. 

The  creation  and  submission  of 
required  reports  and  documents  have 
been  constrained  to  those  specifically 
required  by  the  TEA-21  or  essential  to 
the  performance  of  our  findings, 
certifications  and/or  approvals.  The 
State  plans  are  prepared  on  cycles 
individually  determined  by  the  States: 
the  average  is  10  such  submissions  per 
year.  The  State  TIPs  are  prepared  every 
two  years.  Approximately  one  third  of 
all  metropolitan  areas  prepare  new 
plans  every  three  years.  The  remaining 
metropolitan  plans  are  updated  every 
five  years.  We  have  assumed  a 
distribution  over  several  years  for  the 
plans.  We  have  assumed  that  half  of  all 
TIPs  are  submitted  annually.  We  assume 
an  annual  submission  of  unified 
planning  work  programs.  By 
distributing  the  added  burden  for 
preparing  these  various  submissions, 
the  net  result  would  be  a  minimal 
burden  increase  for  each  type  of 
submission. 


Interested  parties  are  invited  to  send 
comments  regarding  any  aspect  of  this 
information  collection,  including,  but 
not  limited  to:  (1)  The  necessity  and 
utility  of  the  information  collection  for 
the  proper  performance  of  the  functions 
of  the  FHWA  and  the  FTA;  (2)  the 
accuracy  of  the  estimated  burden:  (3) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  collected  information;  and 
(4)  ways  to  minimize  the  collection 
burden  without  reducing  the  quality  of 
the  collected  information.  Comments 
submitted  in  response  to  the  NPRM  will 
be  summarized  and/or  included  in  the 
request  for  OMB's  clearance  of  this 
information  collection. 

National  Environmental  Policy  Act 

We  have  analyzed  these  proposed 
actions  for  the  purpose  of  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321  et  seq.).  It  is  our 
determination  this  action  is  consistent 
with  the  provisions  of  23  CFR 
771.117(c)(20)  which  deems  the 
issuance  of  regulations  of  this  nature  to 
meet  the  requirements  for  a  Categorical 
Exclusion. 

Unfunded  Mandates  Reform  Act  of 
1995 

This  rule  does  not  impose  a  Federal 
mandate  resulting  in  the  expenditure  by- 
State,  local,  and  tribal  governments,  in 
the  aggregate,  or  by  the  private  sector,  of 
$100  million  in  any  one  year.  (2  U.S.C. 
1531  etseq.) 

The  requirements  of  23  U.S.C.  134 
and  135  are  supported  by  Federal  funds 
administered  by  the  FHWA  and  the 
FTA.  There  is  a  legislatively  established 
local  matching  requirement  for  these 
funds  of  twenty  percent  of  the  total 
project  cost.  The  FHWA  and  the  FTA 
believe  that  the  costs  of  complying  with 
these  requirements  is  predominantly 
covered  by  the  funds  they  administer. 
However,  as  has  been  the  case  with 
previous  regulatory  issuances,  we 
welcome  comments  from  States.  MPOs, 
transit  agencies  and  other  organizations 
regarding  the  extent  to  which  the  cost  of 
compliance  is  covered  by  the  funds 
provided. 

Executive  Order  12988  (Civil  Justice 
Reform) 

This  action  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
Executive  Order  12988,  Civil  Justice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden. 


Executive  Order  13045  (Protection  of 
Children) 

VVe  have  analyzed  this  action  under 
Executive  Order  13045.  protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  concern  an  environmental  risk 
to  health  or  safety  that  may 
disproportionately  affect  children. 

Executive  Order  12630  (Taking  of 
Private  Property) 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
order  12630.  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Regulation  Identification  Number 

A  regulation  identification  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory' 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  even,'  year.  The  RINs 
contained  in  the  heading  of  this 
document  can  be  used  to  cross-reference 
this  action  with  the  Unified  Agenda. 

List  of  Subjects 

23  CFR  Parts  450  and  1410 

Grant  programs — transportation. 
Highways  and  roads.  Mass 
transportation,  Reporting  and 
recordkeeping  requirements. 

49  CFR  Part  613 

Grant  programs — transportation.  Mass 
transportation.  Reporting  and 
recordkeeping  requirements. 

49  CFR  Part  621 

Grant  programs — transportation.  Mass 
transportation.  Reporting  and 
recordkeeping  requirements. 

Federal  Highway  Administration 

23  CFR  Chapter  I 

For  reasons  set  forth  in  the  preamble, 
and  under  the  authority  of  23  U.S.C. 
134,  135.  and  315.  the  FHWA  proposes 
to  amend  Chapter  I  of  title  23.  Code  of 
Federal  Regulations,  as  follows: 

PART  450— {REMOVED] 

1.  Remove  part  450. 
23  CFR  Chapter  IV 

2.  For  reasons  set  forth  in  the 
preamble,  the  Federal  Highway 
Administration  and  the  Federal  Transit 
Administration  propose  to  establish  a 
new  chapter  IV  in  title  23,  Code  of 
Federal  Regulations,  consisting  of  part 
1410  as  set  forth  below: 
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CHAPTER  IV— FEDERAL  HIGHWAY 
ADMINISTRATION  AND  FEDERAL  TRANSIT 
ADMINISTRATION,  DEPARTMENT  OF 
TRANSPORTATION 

PART  1410— METROPOLITAN  AND 
STATEWIDE  PLANNING 

Subpart  A— Definitions 

14U).10(J      HiirpiiM' 
14UI  102     Applndbility 
1410  104     Ilefinitions. 

Subpart  B — Statewide  Transportation 
Planning  and  Programming 

1410.;;00     Purpose 

1410.202     ■•Xpplicabilitv 

1410.204     Definitions 

1410  206     .Strftewiiie  transportation  planning 

process  basic  requirements 
1410.208     Consideration  of  statewide 

transportation  planning  fat.tors 
1410.210    Coordination  of  planning  process 

activities. 
1410.212     Participation  bv  interested  parties 
1410.214     Content  and  development  of 

statewide  transportation  plan. 
1410.216     Content  and  development  of 

statewide  transportation  improvement 

program 
1410  218     Relation  of  planning  and  project 

development  prot  esses. 
1410.220     Funding  of  planning  process 
1410.222     Approvals,  self-certification  and 

findings 
1410.224     Project  selection. 
1410.226     Applicabilitv  of  Nh'PA  to 

transportation  planning  and 

programming 

Subpart  C — Metropolitan  Transportation 
Planning  and  Programming 

1410. ;i00     Purpose  of  planning  process 
1410. 102     Organizations  and  processes 

afffccitju  by  planning  requirements. 
1410. :i04     Definitions. 
1410.306     What  is  a  Metropolitan  Planning 

Organizatum  and  how  is  it  created? 
1410  ;i08     Establishing  the  geographic 

boundaries  for  metropolitan 

transportation  planning  areas. 
1410  110     Agreements  among  organizations 

involved  m  the  planning  process. 
1410.312     Planning  process  organizational 

relationships. 
1410.314     Planning  tasks  and  unified  work 

program. 
1410  316      Transportation  planning  proc  ess 

and  plan  development 
1410  318     Relation  of  planning  and  pro|ei  t 

development  proi  esses 
1410  320     Congestion  inan,jgt'menl  system 

and  planning  process 
1410  322     Transportation  pi. in  content. 
1410  324      Iransportatiiin  improvement 

program  i  onleni 
1410. .126      rr.msporttiliun  iiniiniviMiu'rit 

[irogram  moditi(  ation 
1410  128     Mclropolit.in  Ir.iri'-pcirt.iliciii 

improveriifiil  pm^^r.tin  rrl.itiuti^hip  to 

statewide  IIP 
1410.330      rransportalKin  improvement 

[irogram  action  bv  FHVV.-\/Fr.\ 
1410.3.12     Selecting  projects  from  . I  III' 
1410   1  14      I'.'d.T.il  (  ertifii  .itions. 


Aulhorilv:  23  IJ.S.C.  134.  135,  315:42 
I  f.S.C:.  7411)  ft  s-ffq.;  49  U.S.C.  .5303-530,i;  49 

CFR  1  48  ami  1  SI 

Subpart  A  Definitions 

§1410.100    Purpose. 

The  purpose  of  this  subpart  is  to 
provide  definitions  for  terms  used  in 
this  part  v\hich  go  beyond  those  terms 
defined  in  23  U.S.C.  101(a)  and  49 
U.S.C.  5302 

§1410.102    Applicability. 

The  definitions  in  this  subpart  are 
applicable  to  this  part,  except  as 
otherwi.se  provided. 

§1410.104     Definitions. 

Except  as  defined  in  this  subpart, 
terms  defined  in  23  U.S.C.  101(a)  and  49 
U.S.C.  5302  are  used  in  this  part  as  so 
defined. 

Conformity  lapse  means  that  the 
conformity  determination  for  a 
transportation  plan  or  TIP  has  expired, 
and  thus  there  is  no  currently 
conforming  transportation  plan  and  TIP. 

Conformity  rule  means  the  EPA 
Transportation  Conformity  Rule,  as 
amended,  40  CFR  parts  51  and  93. 

Congestion  management  system 
means  a  systematic  process  for 
managing  congestion  that  provides 
information  on  transportation  system 
performance  and  on  alternative 
strategies  for  alleviating  congestion  and 
enhancing  the  mobility  of  persons  and 
goods  to  levels  that  meet  State  and  local 
needs. 

Consultation  means  that  one  party 
confers  with  another  party,  in 
accordance  with  an  established  process, 
about  an  anticipated  action  and  then 
keeps  that  party  informed  about  actions 
taken. 

Cooperation  means  that  the  parties 
involved  in  carrying  out  the  planning 
and/or  project  development  processes 
work  together  to  achieve  a  common  goal 
or  objective. 

Coordination  means  the  comparison 
of  the  transportation  plans,  programs, 
and  schedules  of  one  agency  with 
related  plans,  programs  and  schedules 
of  other  agencies  and  adjustment  of 
plans,  programs  and  schedules  to 
achieve  general  consistency. 

Design  concept  means  the  type  of 
facility  identified  bv  the  project,  e.g.. 
freeway,  expressway,  arterial  highway, 
grade-separated  highway,  reserved  right- 
of-way  rail  transit,  mixed-traffic  rail 
transit,  exclusive  busway.  etc. 

Design  scope  means  the  design 
aspects  whic:h  will  affect  the  proposed 
facility's  impact  on  regional  emissions, 
usually  as  they  relate  to  vehicle  or 
person  carrying  capacity  and  control. 
»vg  .  number  of  lanes  or  tracks  to  be 


constructed  or  added,  length  of  project, 
signalization.  access  control  including 
approximate  number  and  location  of 
interchanges,  preferential  treatment  for 
high-occupancy  vehicles,  etc. 

Federally  funded  non-emergency 
transportation  senices  means 
transportation  services  provided  to  the 
general  public,  including  those  with 
special  transport  needs,  by  public 
transit,  private  non-profit  service 
providers,  and  private  third-party 
contractors  to  public  agencies. 

Financial  estimate  means  a  projection 
of  Federal  and  State  resources  that  will 
serve  as  a  basis  for  developing  plans  and 
/or  TIPS. 

Freight  shipper  means  an  entity  that 
utilizes  a  freight  carrier  in  the 
movement  of  its  goods. 

Governor  means  the  Governor  of  any 
one  of  the  fifty  States,  or  Puerto  Rico, 
and  includes  the  Mayor  of  the  District 
of  Columbia. 

Illustrative  project  means  a 
transportation  improvement  that  would 
be  included  in  a  financially  constrained 
transportation  plan  and  program  if 
reasonable  additional  financial 
resources  were  available  to  support  it. 

Indian  Tribal  Government  means  a 
duly  formed  governing  body  of  an 
Indian  or  Alaska  Native  tribe,  band, 
nation,  pueblo,  village,  or  community 
that  the  Secretary  of  the  Interior 
acknowledges  to  exist  as  an  Indian  tribe 
pursuant  to  the  Federally  Recognized 
Indian  Tribe  List  Act  of  1994,  25  U.S.C. 
479a. 

Interim  plan  means  a  plan  composed 
of  projects  eligible  to  proceed  under  a 
conformity  lapse  (as  defined  in  40  CFR 
parts  51  and  93)  and  otherwise  meeting 
all  other  provisions  of  this  part 
including  adoption  by  the  MPOs. 

Interim  transportation  improvement 
program  means  a  TIP  composed  of 
projects  eligible  to  proceed  under  a 
conformity  lapse  (as  defined  in  40  CFR 
parts  51  and  93  )  and  otherwise  meeting 
all  other  provisions  of  this  part 
including  approval  by  the  Governor. 

ITS  integration  strategy  meeuis  a 
systematic  approach  for  coordinating 
and  implementing  intelligent 
transportation  system  investments 
funded  with  Federal  highway  trust 
funds  to  achieve  an  integrated  regional 
system. 

Maintenance  area  means  any 
geographic  region  of  the  United  States 
previously  designated  nonattainment 
pursuant  to  the  Clean  Air  Act 
Amendments  of  1990  (CAA)  and 
subsequently  redesignated  to  attainment 
subject  to  the  requirement  to  develop  a 
maintenance  plan  under  section  175A  of 
the  CAA.  as  amended. 
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Management  and  operation  means 
actions  and  strategies  aimed  at 
improving  the  person,  vehicle  and/or 
freight  carrying  capacity,  safety, 
efficiency  and  effectiveness  of  the 
existing  and  future  transportation 
system  to  enhance  mobility  and 
accessibility  in  the  area  served. 

Metropolitan  planning  area  means  the 
geographic  area  in  which  the 
metropolitan  transportation  planning 
process  required  by  23  U.S.C.  134  and 
49  use.  5303-5306  must  be  carried 
out. 

Metropolitan  planning  organization 
(MPOj  means  the  forum  for  cooperative 
transportation  decision  making  for  the 
metropolitan  planning  area  pursuant  to 
23  U.S.C.  134  and  49  U.S.C.  5303. 

Metropolitan  transportation  plan 
means  the  official  intermodal 
transportation  plan  that  is  developed 
and  adopted  through  the  metropolitan 
transportation  planning  process  for  the 
metropolitan  planning  area,  in 
accordance  with  23  U.S.C.  134  and  135 
and  49  U.S.C,  5303. 

Nonattainment  area  means  any 
geographic  region  of  the  United  States 
which  has  been  designated  as 
nonattainment  under  section  107  of  the 
CAA  for  any  pollutant  for  which  a 
national  ambient  air  quality  standard 
exists. 

Non-metropolitan  local  official  means 
elected  or  appointed  officials  of  general 
purpose  local  government,  outside 
metropolitan  planning  areas,  with 
jurisdiction/responsibility  for 
transportation  or  other  community 
development  actions  that  impact 
transportation  and  elected  officials  for 
special  transportation  and  planning 
agencies,  such  as  economic 
development  districts  and  land  use 
planning  agencies. 

Provider  of  freight  transportation 
senices  means  a  shipper  or  carrier 
which  transports  or  otherwise  facilitates 
the  movement  of  goods  from  one  point 
to  another. 

Purpose  and  need  means  the  intended 
outcome  and  sustaining  rationale  for  a 
proposed  transportation  improvement, 
including,  but  not  limited,  to  mobility 
deficiencies  for  identified  populations 
and  geographic  areas. 

Regionally  significant  project  means  a 
transportation  project  (other  than  an 
exempt  project)  that  is  on  a  facility 
which  serves  regional  transportation 
needs  (such  as  access  to  and  from  the 
area  outside  of  the  region,  major  activity 
centers  in  the  region,  major  planned 
developments  such  as  new  retail  malls, 
sports  complexes,  etc.,  or  transportation 
terminals  as  well  as  most  terminals 
themselves)  and  would  normally  be 
included  in  the  modeling  of  a 


metropolitan  area's  transportation 
network,  including  at  a  minimum  all 
principal  arterial  highways  and  all  fixed 
guideway  transit  facilities  that  offer  an 
alternative  to  regional  highwav  travel. 

State  means  any  one  of  the  fifty 
States,  the  District  of  Columbia,  or 
Puerto  Rico. 

State  implementation  plan  (SIPj 
means: 

(1)  The  implementation  plan  which 
contains  specific  strategies  for 
controlling  emissions  of  and  reducing 
ambient  levels  of  pollutants  in  order  to 
satisfy  Clean  Air  Act  (CAA) 
requirements  for  demonstrations  of 
reasonable  further  progress  and 
attainment  (CAA  sees.  182(b)(1). 
182(c)(2)(A).  182(c)(2)(B),  187(a)(7). 
189(a)(1)(B),  and  189(h)(1)(A):  and 
sees. 192(a)  and  192(h),  for  nitrogen 
dioxide  of  the  CAA);  or 

(2)  The  implementation  plan  under 
section  175A  of  the  CAA  as  amended. 

Statewide  transportation 
improvement  program  (STIPj  means  a 
staged,  multi-year,  statewide, 
intermodal  program  of  transportation 
projects  which  is  consistent  with  the 
statewide  transportation  plan  and 
planning  processes  and  metropolitan 
plans.  TIPs  and  processes  pursuant  to 
23  U.S.C.  135. 

Statewide  transportation 
improvement  program  ISTIP)  extension 
means  the  lengthening  of  the  scheduled 
duration  of  an  existing  STIP,  including 
the  component  metropolitan  TIPs 
included  in  the  STIP,  beyond  two  years 
bv  joint  administrative  action  of  the 
FHWA  and  the  FTA.  STIP  extensions 
are  not  allowed  for  metropolitan  TIP 
portions  of  the  STIP  which  are  in 
nonattainment  or  maintenance  areas  as 
well  as  for  those  portions  of  the  STIP 
containing  projects  in  rural 
nonattainment  or  maintenance  areas. 

Statewide  transportation  plan  means 
the  official  statewide,  intermodal 
transportation  plan  that  is  developed 
through  the  statewide  transportation 
planning  process  pursuant  to  23  U.S.C. 
135. 

TIP  update  means  the  periodic  re- 
examination and  revision  of  TIP 
contents,  including,  but  not  limited  to. 
non-exempt  projects,  on  a  scheduled 
basis,  normally  at  least  every  two  years. 
The  addition  or  deletion  of  a  non- 
exempt  project  or  phase  of  a  non- 
exempt  project  to  a  TIP  shall  be  based 
on  a  comprehensive  update  of  the  TIP. 

Transportation  control  measure 
means  any  measure  that  is  specifically 
identified  and  committed  to  in  the 
applicable  implementation  plan  that  is 
either  one  of  the  types  listed  in  section 
108  of  the  CAA,  or  any  other  measure 
for  the  purpose  of  reducing  emissions  or 


concentrations  of  air  pollutants  from 
transportation  sources  by  reducing 
vehicle  use  or  changing  traffic  flow  or 
congestion  conditions.  Notwithstanding 
the  above,  vehicle  technology-based, 
fuel-based,  and  maintenance-based 
measures  which  control  the  emissions 
from  vehicles  under  fixed  traffic 
conditions  are  not  TCMs. 

Transportation  improvement  program 
(TIP!  means  a  staged,  multi-year, 
intermodal  program  of  transportation 
projects  in  the  metropolitan  planning 
area  which  is  consistent  with  the 
metropolitan  transportation  plan. 

Transportation  Management  Area 
(TMAI  means  an  urbanized  area  with  a 
population  over  200.000  (as  determined 
by  the  latest  decennial  census)  or  other 
area  when  TMA  designation  is 
requested  by  the  Governor  and  the  MPG 
(or  affected  local  officials),  and  officially 
designated  by  the  Administrators  of  the 
FHWA  and  the  FTA.  The  TMA 
designation  applies  to  the  entire 
metropolitan  planning  area(s). 

Transportation  plan  update  means 
the  periodic  review,  revision  or 
reaffirmation  of  plan  content,  normally 
every  three  years  in  nonattainment  and 
maintenance  areas  and  five  years  in 
attainment  areas  or  the  update  period 
for  State  plans  as  determined  by  the 
State. 

Twenty  year  planning  horizon  means 
a  forecast  period  covering  twenty  years 
from  the  date  of  plan  adoption, 
reaffirmation  or  modification  in 
attainment  areas  and  subsequent 
Federal  conformity  finding  at  the  time 
of  adoption  in  nonattainment  and 
maintenance  areas.  The  plan  must 
reflect  the  most  recent  planning 
assumptions  for  current  and  future 
population,  travel,  land  use.  congestion, 
employment,  economic  activity  and 
other  related  statistical  measures  for  the 
metropolitan  planning  area. 

Urbanized  area  (UZAj  means  a 
geographic  area  with  a  population  of  at 
least  50.000  as  designated  by  the  U.S. 
Department  of  Commerce.  Bureau  of  the 
Census  based  on  the  latest  decennial 
census  or  special  census  as  appropriate. 

User  of  public  transit  means  any 
person  or  group  representing  such 
persons  who  use  mass  transportation 
open  to  the  public  other  than  taxis  and 
other  privately  operated  vehicles. 

Subpart  B — Statewide  Transportation 
Planning  and  Programming 

§  1 41 0.200    Purpose. 

The  purpose  of  this  subpart  is  to 
implement  23  U.S.C.  135.  which 
requires  each  State  to  carry  out  a 
transportation  planning  process  that 
shall  be  continuing,  cooperative,  and 
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comprehensive  to  the  degree 
appropriate,  based  on  the  complexity  of 
the  transportation  problems  to  be 
addressed.  The  transportation  planning 
process  shall  be  intermodal  and  shall 
develop  a  statewide  transportation  plan 
and  transportation  improvement 
program  for  all  areas  of  the  State, 
including  those  areas  subject  to  the 
requirements  of  23  U.S.C.  134  and  49 
U.S.C.  5303-5305.  The  plan  and 
program  shall  facilitate  the  development 
and  integrated  management  and 
operation  of  safe  transportation  systems 
and  facilities  (including  pedestrian 
walkways  and  bicycle  transportation 
facilities)  that  will  function  as  an 
intermodal  transportation  system  for  the 
State  and  an  integral  part  of  an 
intermodal  transportation  system  for  the 
United  States.  The  intermodal 
transportation  system  shall  provide  for 
safe,  efficient,  economic  movement  of 
people  and  goods  in  all  areas  of  the 
State  and  foster  economic  growth  and 
development  while  minimizing 
transportation-related  fuel  consumption 
and  air  pollution. 

§1410.202    ApplicabUtty. 

The  provisions  of  this  subpart  are 
applicable  to  States  and  any  other 
agencies/organizations,  such  as  MPOs, 
transit  operators  and  air  quality 
agencies,  that  are  responsible  for 
satisfying  these  requirements  for 
transportation  planning,  programming 
and  project  development  throughout  the 
State  pursuant  to  23  U.S.C.  135. 

§1410.204    DeflnWons. 

Except  as  otherwise  provided  in 
subpart  A  of  this  part,  terms  defined  in 
23  U.S.C.  101(a)  are  used  in  this  part  as 
so  defined. 

§  1 41 0.206    Statmvid*  tranaportatlon 
planning  process  basic  rsqulramanta. 

(a)  The  statewide  transportation 
planning  process  shall  include,  as  a 
minimum,  the  following: 

(1)  Data  collection  and  analysis: 

(2)  Consideration  of  factors  contained 
in  §1410.208: 

(3)  Coordination  of  activities  as  noted 
in  §1410.210: 

(4)  Development  of  a  statewide 
transportation  plan  for  all  areas  of  the 
State  that  considers  a  range  of 
transportation  options  designed  to  meet 
the  transportation  needs  [e.g..  passenger, 
freight,  safety,  etc.)  of  the  State 
including  all  modes  and  their 
connections; 

(5)  Development  of  a  statewide 
transportation  improvement  program 
(STIP)  for  all  areas  of  the  State:  and 

(6)  Various  processes  to  accomplish 
data  collection  and  analyses  essential 


for  an  effective  transportation  planning 
process,  including  a  process  to  assure 
that,  no  person  shall,  on  the  grounds  of 
race,  color,  sex.  national  origin,  age,  or 
physical  handicap,  be  excluded  from 
participation  in,  be  denied  benefits  of, 
or  be  otherwise  subjected  to 
discrimination  under  any  program  or 
activity  receiving  Federal  assistance 
from  the  U.S.  Department  of 
Transportation.  These  assurances  shall 
be  demonstrated  through  the  following: 
(i)  An  assessment  covering  the  State, 
including  at  a  minimum  the  following: 

(A)  A  geographic  and  demographic 
profile  of  the  State  that  identifies  the 
low-income  and  minority,  and  where 
appropriate,  elderly  and  persons  with 
disabilities,  components  of  this  profile: 

(B)  The  transportation  services 
available  to  or  planned  for  these 
segments  of  the  State  population; 

(C)  Any  disproportionately  high  and 
adverse  environmental  effects, 
including  interrelated  social  and 
economic  effects,  consistent  with  the 
provisions  of  Executive  Order  12898  (59 
FR  7629,  3  CFR,  1995  comp.,  p.  859)  as 
implemented  through  US  DOT  Order 
5610.2  and  FHWA  Order  6640.23: '  and 

(D)  Any  denial  of  or  a  reduction  in 
benefits; 

(ii)  Consideration  of  comments 
received  during  public  involvement 
efforts  (consistent  with  the  provisions  of 
§  1410.212(b))  to  ensure  that  expressed 
concerns  of  the  elderly,  minority 
individuals  and  persons  with 
disabilities,  have  been  addressed  during 
plan  and  program  decision  making: 

(iii)  Identification  of  prior  and 
plaiuied  efforts  to  address  any 
disproportionately  high  and  adverse 
effects  that  are  found: 

(iv)  The  results  of  paragraphs  (a)(5)(i), 
(ii)  and  (iii)  of  this  section  will  be 
documented  in  a  manner  to  permit 
public  review  during  appropriate 
project  development  activities: 

(v)  The  State  may  rely  on  information 
provided  by  a  metropolitan  planning 
organization  for  those  segments  of  the 
population  in  metropolitan  plaiming 
areas  of  the  State:  and 

(vi)  In  accordance  with  Executive 
Order  12898,  DOT  Order  5610.2,  and 
FHWA  Order  6640.23,  nothing  in 
paragraphs  (a)(5)(i)  through  (vi)  of  this 
section  are  intended  to  nor  shall  they 
create  amy  right  to  judicial  review  of  any 
action  taken  by  the  agency,  its  officers 
or  its  recipients  taken  under  this  part  to 
comply  with  such  Orders. 

(b)  [Reserved]. 


'  DOT  order  5610  2  and  FHWA  order  6640  23  are 
available  for  inspitction  and  copying  from  DOT 
headquarters  and  field  offices  as  prescribed  a(  49 
CFR  pan  7 


§  1 41 0.206    Consldsration  of  statewide 
transportation  planning  factors. 

(a)  Each  statewide  transportation 
planning  process  shall  provide  for 
consideration  of  projects  and  strategies 
that  will: 

(1)  Support  the  economic  vitality  of 
the  United  States,  the  States,  and 
metropolitan  areas,  especially  by 
enabling  global  competitiveness, 
productivity  and  efficiency; 

(2)  Increase  the  safety  and  security  of 
the  transportation  system  for  motorized 
and  nonmotorized  users; 

(3)  Increase  the  accessibility  and 
mobility  options  available  to  people  and 
for  freight; 

(4)  Protect  and  enhance  the 
environment,  promote  energy 
conservation,  and  improve  quality  of 
hfe; 

(5)  Enhance  the  integration  and 
connectivity  of  the  transportation 
system,  across  and  between  modes 
throughout  the  State,  for  people  and 
freight: 

(6)  Promote  efficient  system 
management  and  operation;  and 

(7)  Emphasize  the  preservation  of  the 
existing  transportation  system. 

(b)  In  addition,  in  carrying  out 
statewide  transportation  planning,  the 
State  shall  consider,  at  a  minimum,  the 
following  and  other  factors  and  issues 
that  the  planning  process  participants 
might  identify  which  are  important 
considerations  within  the  statewide 
transportation  planning  process: 

(1)  With  respect  to  nonmetropolitan 
areas,  the  concerns  of  local  elected 
officials  representing  units  of  general 
purpose  local  government;  and 

(2)  The  concerns  of  Indian  Tribal 
Governments  and  Federal  land 
management  agencies  that  have 
jurisdiction  over  land  within  the 
boundaries  of  the  State. 

§  1 41 0.21 0    Coordination  of  planning 
process  activities. 

(a)  The  statewide  transportation 
planning  process  shedl  be  carried  out  in 
coordination  with  adjacent  States, 
adjacent  coimtries  as  appropriate  at  the 
international  borders,  and  with  the 
metropolitan  planning  process  required 
by  subpart  C  of  this  part. 

fb)  Tne  statewide  transportation 
planning  process  shall  be  coordinated 
with  air  quality  plaiuiing  and  provide 
for  appropriate  conformity  analyses  to 
the  extent  required  by  the  Clean  Air  Act 
(40  U.S.C.  175  and  176).  The  State  shall 
carry  out  its  responsibilities  for  the 
development  of  the  transportation 
portion  of  the  State  Implementation 
Plan  to  the  extent  required  by  the  Clean 
Air  Act  (42  U.S.C.  7504).  as  appropriate 
within  the  statewide  transportation 
planning  process. 
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(c)  Development  of  transportation 
plans,  program.s  and  planning  activities 
shall  be  coordinated  with  related 
planning  activities  being  carried  out 
outside  of  metropolitan  planning  areas. 

(d)  The  statewide  transportation 
planning  process  shall  provide  a  forum 
for  coordinating  data  collection  and 
analyses  to  support,  planning, 
programming  and  project  development 
decisions. 

(e)  The  degree  of  coordination  shall  be 
based  on  the  scale  and  complexity  of 
many  issues  including  transportation 
problems,  safety  concerns,  land  use. 
employment,  economic,  environmental. 
and  housing  and  community 
development  objectives,  and  other 
circumstances  statewide  or  in  subareas 
within  the  State. 

§  1 41 0.21 2    Participation  by  Interested 
parties. 

(a)  Non-metropolitan  local  official 
participation. 

(1)  The  State  shall  have  a  documented 
process  for  consultation  with  local 
officials  in  non-metropolitan  areas 
within  the  continuing,  cooperative  and 
comprehensive  planning  process  for 
development  of  the  statewide 
transportation  plan  and  the  statewide 
transportation  improvement  program. 
The  process  shall  be  documented  and 
cooperatively  developed  by  both  the 
State  and  nonmetropolitan  local 
officials. 

(2)  The  process  for  participation  of 
nonmetropolitan  local  officials  shall  not 
be  reviewed  or  approved  by  the  FHWA 
and  the  FTA.  However,  local  official 
participation  will  be  among  the  issues 
considered  by  the  FHWA  and  the  FTA 
in  making  the  transportation  planning 
finding  called  for  in  §  1410.222(b). 

(b)  Public  involvement. 

(1)  Public  involvement  processes  shall 
be  open  and  proactive  by  providing 
complete  information,  timely  public 
notice,  full  public  access  to  key 
decisions,  and  opportunities  for  early 
and  continuing  involvement. 

(2)  To  satisfy  these  objectives  public 
involvement  processes  shall  provide  for: 

(i)  Early  and  continuing  public 
involvement  opportunities  throughout 
the  transportation  planning  and 
programming  process;  and 

(ii)  Timely  information  about 
transportation  issues  and  processes  to 
citizens,  affected  public  agencies, 
representatives  of  transportation  agency 
employees,  private  providers  of 
transportation,  freight  shippers, 
providers  of  freight  transportation 
services,  representatives  of  users  of 
public  transit,  and  other  interested 
parties  and  segments  of  the  community 


affected  by  transportation  plans, 
programs,  and  projects: 

(iii)  Reasonable  public  access  to 
technical  and  policy  information  used 
in  the  development  of  the  plan  and 
STIP; 

(iv)  Adequate  public  notice  of  public 
involvement  activities  and  time  for 
public  review  ^d  comment  at  key 
decision  points,  including,  but  not 
limited,  to  action  on  the  plan  and  STIP; 

(v)  A  process  for  demonstrating 
explicit  consideration  and  response  to 
public  input  during  the  planning  and 
program  development  process, 
including  responses  to  input  received 
from  persons  with  disabilities  and 
minority,  elderly,  and  low-income 
populations: 

(^vi)  A  process  for  seeking  out  and 
considering  the  needs  of  those 
traditionally  under  served  by  existing 
transportation  systems,  including,  but 
not  limited  to,  low-income  and  minority 
populations  which  may  face  challenges 
accessing  employment  and  other 
amenities; 

(vii)  Periodic  review  of  the 
effectiveness  of  the  public  involvement 
process  to  ensure  that  the  process 
provides  full  and  open  access  to  all  and 
revision  of  the  process  as  necessary, 
with  specific  attention  to  the 
effectiveness  of  efforts  to  engage  persons 
with  disabilities,  minority  individuals. 
the  elderly  and  low-income 
populations. 

(3)  Public  involvement  activities 
carried  out  in  a  metropolitan  area  in 
response  to  metropolitan  planning 
requirements  in  §  1410.322(c)  or 

§  1410.324(c)  may  by  agreement  of  the 
State  and  the  MPO  satisfy  the 
requirements  of  this  section. 

(4)  During  initial  development  and 
major  revisions  of  the  statewide 
transportation  plan  required  under 

§  1410.214,  the  State  shall  provide 
citizens,  affected  public  agencies  and 
jurisdictions,  representatives  of 
transportation  agency  employees, 
private  and  public  providers  of 
transportation,  representatives  of  users 
of  public  transit,  freight  shippers 
providers  of  freight  transportation 
services  and  other  interested  parties  a 
reasonable  opportunity  to  comment  on 
the  proposed  plan.  The  proposed  plan 
shall  be  published,  with  reasonable 
notification  of  its  availability,  or 
otherwise  made  readily  available  for 
public  review  and  comment.  Likewise, 
the  official  statewide  transportation 
plan  (see  §  14in. 214(d))  shall  be 
published,  with  reasonable  notification 
of  its  availability,  or  otherwise  made 
readily  available  for  public  information. 

(5)  During  development  and  major 
revision  of  the  statewide  transportation 


improvement  program  required  under 
§  1410.216.  the  Governor  shall  provide 
citizens,  affected  public  agencies  and 
jurisdictions,  representatives  of 
transportation  agency  employees, 
private  and  public  providers  of 
transportation,  representatives  of  users 
of  public  transit,  freight  shippers, 
providers  of  freight  transportation 
services  and  other  interested  parties,  a 
reasonable  opportunity  for  re\ievv  and 
comment  on  the  proposed  program.  The 
proposed  program  shall  be  published, 
with  reasonable  notification  of  its 
availability,  or  otherwise  made  readily 
available  for  public  review  and 
comment.  The  approved  program  (see 
§  1410.222(b))  if  it  differs  significantly 
from  the  proposed  program,  shall  be 
published,  with  reasonable  notification 
of  its  availability,  or  otherwise  made 
readily  available  for  public  information. 

(6)  The  time  provided  for  public 
review  and  comment  for  minor 
revisions  to  the  statewide  transportation 
plan  or  statewide  transportation 
improvement  program  shall  be 
determined  by  the  State  and  local 
officials  based  on  the  complexity  of  the 
revisions. 

(7)  The  State  shall,  as  appropriate, 
provide  for  public  comment  on  existing 
and  proposed  procedures  for  public 
involvement  throughout  the  statewide 
transportation  planning  and 
programming  process.  As  a  minimum, 
the  State  shall  publish  procedures  and 
allow  45  days  for  public  review  and 
written  comment  before  the  procedures 
and  any  major  revisions  to  existing 
procedures  are  adopted. 

(c)  Federal  agency  and  other 
government  participation.  The 
transportation  plaiming  process  shall 
allow  for  participation  of  other 
governments  and  agencies,  particularly 
Indian  Tribal  Govermnents  and  Federal 
lands  managing  agencies.  The  process 
for  consulting  with  Indian  Tribal 
Governments  and  Federal  lands 
managing  agencies  shall  be 
cooperatively  developed  and 
documented  by  both  the  State  and  the 
Indian  Tribal  Government(s)  or  the 
respective  Federal  lands  managing 
agency. 

(d)  State  air  quality  agency  and  other 
state  agency  participation.  The 
transportation  planning  process  shall 
allow  for  participation  of  the  State  air 
quality  agency  and  other  state  agencies 
as  determined  appropriate  by  the 
planning  process  participants. 

(e)  Participation  and  the  planning 
finding.  The  processes  for  participation 
of  interested  parties  will  be  considered 
by  the  FHWA  and  the  FTA  as  they  make 
the  planning  finding  required  in 

§  1410.222(b)  to  assure  that  full  and 
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open  access  is  provided  to  the  decision 
making  process 

$1410.214    Content  and  d«veiopm«nt  of 
statewide  transportation  plan. 

(a)  The  State  shall  develop  a  statewide 
transportation  plan  that  shall: 

( 1 )  Cover  all  areas  of  the  State; 

(2)  Be  intermodal  (including 
consideration  and  provision,  as 
applicable,  of  elements  and  coimections 
of  and  between  transit,  non-motorized, 
rail,  commercial  motor  vehicle, 
waterway,  and  aviation  facilities, 
particularly  with  respect  to  intercity 
travel)  and  statewide  in  scope  in  order 
to  facilitate  the  safe  and  efficient 
movement  of  people  and  goods; 

•    (3)  Address  the  development  of 
intelligent  transportation  systems  (IT.S) 
investment  strategies,  including  an  ITS 
integration  Strategy  consistent  with  the 
provisions  of  tj  1410.322(b)(l  1 ).  to 
support  the  development  of  integrated 
technology  based  investments, 
including  metropolitan  and  non- 
metropolitan  investments.  The  scope  of 
the  integration  strategy  shall  be 
appropriate  to  the  scale  of  investment 
anticipated  for  ITS  during  the  life  of  the 
plan  and  shall  address  the  level  of 
resources  and  staging  of  planned 
investments  ITS  Integration  Strategy 
shall  be  developed  and  documented  no 
later  than  the  first  update  of  the 
transportation  plan  or  STIF  that  occurs 
two  years  following  the  effective  date  of 
the  final  rule; 

(4)  Be  reasonably  consistent  in  time 
horizon  among  its  elements,  but  cover  a 
forecast  period  of  at  least  20  years: 

(.5)  Provide  for  development  and 
integrated  management  and  operation  of 
bicycle  and  pedestrian  transportation 
system  and  facilities  which  are 
appropriately  interconnected  with  other 
modes; 

(6)  Be  coordinated  with  the 
metropolitan  transportation  plans 
required  under  23  U.S.C.  134  and  49 
U.S.C  .5303; 

(7)  Reference,  summarize  or  contain 
any  applicable  short  range  planning 
studies,  strategic  planning  and/or  policy 
studies,  transp(jrtation  needs  studies. 
management  system  reports  and  anv 
statements  of  poiicit^s.  goals  and 
objectives  regarding  issues,  such  as, 
transportation.  f'(  nnomii:  development, 
housing,  social  and  envir(jnmentdl 
effects,  energy,  eti:  .  that  were  significant 
to  development  of  tht?  plan: 

(H)  Referene  e.  summarize  or  contain 
information  on  tlit-  availabiiitv  of 
financial  (iiu  ludiiig  as  appropriate  an 
optional  financial  plan  consistent  with 
23  CFR  1410  214((1)|  and  other  resources 
needeii  to  i:arry  (uit  the  plan;  and 


(9)  Contain  strategies  that  ensure 
timely  compliance  with  the  applicable 
SIP. 

fl))  The  following  entities  shall  be 
involved  in  the  development  of  the 
statewide  transportation  plan; 

(1)  MPOs  shall  be  involved  on  a 
cooperation  basis  for  the  portions  of  the 
plan  affecting  metropolitan  planning 
areas: 

(2)  Indian  Tribal  Govenunents  and  the 
.Secretary  of  the  Interior  shall  be 
involved  on  a  consultation  basis  for  the 
portions  of  the  plan  affecting  areas  of 
the  State  under  the  jurisdiction  of  an 
Indian  Tribal  Government; 

(3)  Federal  lands  managing  agencies 
shall  be  involved  on  a  consultation  basis 
for  the  portions  of  the  program  affecting 
areas  of  the  State  under  their 
jurisdiction; 

(4)  Affected  local  officials  with 
responsibility  for  transportation  shall  be 
involved  on  a  consultation  basis  for  the 
portions  of  the  plan  in  nonmetropolitan 
areas  of  the  State. 

(c)  In  developing  the  statewide 
transportation  plan,  the  State  shall: 

(1)  Provide  for  participation  by 
interested  parties  as  required  under 
§1410.212; 

(2)  Provide  for  consideration  and 
analysis  as  appropriate  of  specified 
factors  as  required  under  §  1410  208; 

(3)  Provide  for  coordination  as 
reouired  under  §  1410.210;  and 

(4)  Identify  transportation  strategies 
necessary  to  efficiently  ser\'e  the 
mobility  needs  of  people. 

(d)  The  statewicfe  transportation  plan 
may  include  a  financial  plan  that; 

(!)  Demonstrates  how  the  adopted 
transportation  plan  can  be 
implemented; 

(2)  Indicates  resources  from  public 
and  private  sources  that  are  reasonably 
expected  to  be  made  available  to  carry 
out  the  plan; 

(3)  Recommends  any  additional 
financing  strategies  for  needed  projects 
and  programs; 

(4)  Might  include,  for  illustrative 
purposes,  additional  projects  that  would 
be  included  in  the  adopted 
transportati(m  plan  if  reasonable 
additional  resources  beyond  those 
identified  in  the  financial  plan  were 
available  The  State  is  not  required  to 
select  any  project  from  the  illustrative 
list  for  implementation,  and  projects  on 
the  illustrative  list  cannot  be  advanced 
to  implementation  without  an  action  by 
the  Secretary  of  Transportation  on  the 
.STIP 

(e)  The  .State  shall  provide  and  carry 
out  a  mechanism  to  adopt  the  plan  as 
the  offit  iai  statewide  transportation 
plan 

(0  Thr  plan  shall  be  continually 
evaluated  and  periodically  updated,  as 


appropriate,  using  the  procedures  in 
this  section  for  development  and 
establishment  of  the  plan. 

$1410.216    Content  and  development  of 
statewide  transportation  improvement 
program  (STIP). 

(a)  Each  State  shall  develop  a 
statewide  transportation  improvement 
program  for  all  areas  of  the  State.  In  case 
of  difficulties  in  developing  the  STIP 
portion  for  a  particular  area,  e.g.. 
metropolitan  area,  Indian  Tribal  lands, 
etc..  a  partial  STIP  covering  the  rest  of 
the  State  may  be  developed.  The  portion 
of  the  STIP  in  a  metropolitan  plaiming 
area  (the  metropolitan  TIP  developed 
pursuant  to  subpart  C  of  this  part)  shall 
be  developed  in  cooperation  with  the 
MPO.  To  assist  metropolitan  TIP 
development  the  State,  the  MPO  and  the 
transit  operator  will  cooperatively 
develop  timely  estimates  of  available 
Federal  and  State  funds  which  are  to  be 
utilized  in  developing  the  metropolitan 
TIP.  Metropolitan  planning  area  TIPs 
shall  be  included  without  modification 
in  the  STIP.  directly  or  by  reference, 
once  approved  by  the  MPO  and  the 
Governor  and  after  needed  conformity 
findings  are  made.  Metropolitan  TIPs  in 
nonattainment  and  maintenance  areas 
are  subject  to  the  FHWA  and  the  FTA 
conformity  findings  before  their 
inclusion  in  the  STIP.  In  nonattainment 
and  maintenance  areas  outside 
metropolitan  planning  areas.  Federal 
findings  of  conformity  must  be  made 
prior  to  placing  projects  in  the  STIP. 
The  State  shall  notify  the  appropriate 
MPO,  local  jurisdictions.  Federal  land 
management  agency,  Indian  Tribal 
Government,  etc.,  when  a  TIP  including 
projects  under  the  jurisdiction  of  the 
agency  has  been  included  in  the  STIP. 
All  title  23  U.S.C.  and  49  U.S.C.  Chapter 
53  fund  recipients  will  share 
information  as  projects  in  the  STIP  are 
implemented.  The  Governor  shall 
provide  for  participation  of  interested 
parties  in  development  of  the  STIP  as 
reouired  by  §  1410.212. 

(b)  The  following  entities  shall  be 
involved  in  the  development  of  the 
statewide  transportation  improvement 
program: 

(1)  MPOs  shall  be  involved  on  a 
cooperation  basis  for  the  portions  of  the 
program  affecting  metropolitan  planning 
areas; 

(2)  Indian  Tribal  Governments  and  the 
vSecretary  of  the  Interior  shall  be 
invcilved  on  a  consultation  basis  for  the 
portions  of  the  program  affecting  areas 
of  the  State  under  the  jurisdiction  of  an 
Indian  Tribal  Government; 

(3)  Federal  lands  managing  agencies 
shall  be  involved  on  a  consultation  basis 
for  the  portions  of  the  program  affecting 


Federal  Register / Vol.  65,  No.  102 /Thursday.  May  25,  2000 / Proposed  Rules 


33947 


areas  of  the  State  under  their 
jurisdiction;  and 

(4)  Affected  local  officials  with 
responsibility  for  transportation  shall  be 
involved  on  a  consultation  basis  for  the 
portions  of  the  program  in 
nonmetropolitan  areas  of  the  State. 

(c)  The  STIP  shall; 

(1)  Include  a  list  of  priority 
transportation  projects  proposed  to  be 
carried  out  in  the  first  three  years  of  the 
STIP.  Since  each  TIP  is  approved  by  the 
Governor,  the  TIP  priorities  will  dictate 
STIP  priorities  for  each  individual 
metropolitan  area.  As  a  minimum,  the 
lists  shall  group  the  projects  that  are  to 
be  undertaken  in  each  of  the  years,  e.g.. 
year  1,  year  2,  year  3; 

(2)  Cover  a  period  of  not  less  than 
three  years,  but  may  at  State  discretion 
cover  a  longer  period.  If  the  STIP  covers 
more  than  three  years,  the  projects  in 
the  additional  years  will  be  considered 
by  the  FHWA  and  the  FTA  only  as 
informational; 

(3)  Contain  only  projects  consistent 
with  the  statewide  plan  developed 
under  §1410.214; 

(4)  In  nonattainment  and  maintenance 
areas,  contain  only  transportation 
projects  that  have  been  found  to 
conform,  or  which  come  from  programs 
that  conform,  in  accordance  with  the 
requirements  contained  in  the  EPA 
conformity  regulation  40  CFR  parts  51 
and  93; 

(5)  Contain  a  project,  or  an  identified 
phase  of  a  project,  only  if  full  funding 
can  reasonably  be  anticipated  to  be 
available  for  the  project  within  the  time 
period  contemplated  for  completion  of 
the  project.  The  STIP  financial 
constraint  will  be  demonstrated  and 
maintained  by  year  and  the  STIP  shall 
include  sufficient  financial  information 
to  demonstrate  which  projects  are  to  be 
implemented  using  current  revenues 
and  which  projects  are  to  be 
implemented  using  proposed  revenue 
sources  while  the  system  as  a  whole  is 
being  adequately  operated  and 
maintained.  In  nonattainment  and 
maintenance  areas,  projects  included  in 
the  first  two  years  of  the  current  STIP/ 
TIP  shall  be  limited  to  those  for  which 
funds  are  available  or  committed.  In  the 
case  of  proposed  funding  sources, 
strategies  for  ensuring  their  availability 
shall  be  identified,  preferably  in  an 
optional  financial  plan  consistent  with 
§  1410.216(f); 

(6)  Contain  all  capital  and  non-capital 
transportation  projects  (including 
transportation  enhancements,  safety. 
Federal  lands  highways  projects,  trails 
projects,  pedestrian  walkways,  and 
bicycle  transportation  facilities),  or 
identified  phases  of  transportation 
projects,  proposed  for  funding  under  49 


U.S.C.  Chapter  53  and/or  title  23, 
U.S.C,  excluding: 

(i)  Metropolitan  planning  projects 
funded  under  23  U.S.C.  104(f)  and  49 
U.S.C.  5303; 

(ii)  State  planning  and  research 
projects  funded  under  23  U.S.C. 
307(c)(1)  and  49  U.S.C.  5313(b)(except 
those  funded  with  national  highway 
system  (NHS),  surface  transportation 
program  (STP)  and  minimum  gucirantee 
funds  that  the  State  and  MPO  for  a 
metropolitan  area  agree  should  be  in  the 
TIP  and  consequently  must  be  in  the 
STIP);  and 

(iii)  Emergency  relief  projects  (except 
those  involving  substantial  functional, 
locational  or  capacity  changes); 

(7)  Contain  all  regionally  significant 
transportation  projects  requiring  an 
action  by  the  FHWA  or  the  FTA 
whether  or  not  the  projects  are  to  be 
handed  with  title  23,  U.S.C,  or  49  U.S.C. 
Chapter  53  funds,  and/or  selected  funds 
administered  by  the  Federal  Railroad 
Administration,  e.g.,  addition  of  an 
interchange  to  the  Interstate  System 
with  State,  local  and/or  private  funds, 
high  priority  or  demonstration  projects 
not  funded  "under  title  23.  U.S.C.  or  49 
U.S.C.  Chapter  53.  (The  STIP  should 
include  all  regionally  significant 
transportation  projects  proposed  to  be 
funded  with  Federal  funds  other  than 
those  administered  by  the  FHWA  or  the 
FTA.  It  should  also  include,  for 
information  purposes,  if  appropriate 
and  cited  in  any  TIPs,  all  regionally 
significant  projects,  to  be  funded  with 
non-Federal  funds); 

(8)  Identify  ITS  projects  funded  with 
highway  trust  fund  monies,  including  as 
appropriate  an  integration  strategy, 
consistent  with  the  statewide  plan. 
Where  ITS  projects  are  identified  that  fit 
the  provisions  of  §  1410.322(b)(ll),  an 
agreement  shall  exist  between 
participating  agencies  in  the  project  area 
that  will  govern  their  implementation. 

(9)  Include  for  each  project  or  phase 
the  following: 

(i)  Sufficient  descriptive  material  (i.e., 
type  of  work,  termini,  length,  etc.)  to 
identify'  the  project  or  phase; 

(ii)  Estimated  total  project  cost,  which 
may  extend  beyond  the  three  years  of 
the  STIP; 

(iii)  The  amount  of  funds  proposed  fo 
be  obligated  during  each  program  year 
for  the  project  or  phase; 

(iv)  For  the  first  yeeir,  the  proposed 
category  of  Federal  funds  and  source(s) 
of  non-Federal  funds  for  the  project  or 
phase: 

(y)  For  the  second  and  third  years,  the 
likely  category  of  Federal  funds  and 
sources  of  non-Federal  funds  for  the 
project  or  phase; 


(vi)  Identification  of  the  agencies 
responsible  for  carrying  out  the  project 
or  phase;  and 

(10)  For  non-metropolitan  areas, 
include  in  the  first  year  only  those 
projects  which  have  been  selected  in 
accordance  with  the  requirements  in 
§  1410.224(c). 

(d)  Projects  that  are  not  considered  to 
be  of  appropriate  scale  for  individual 
identification  in  a  given  program  year 
may  be  grouped  by  function,  work  type, 
and/or  geographic  area  using  tlie 
applicable  classifications  under  23  CFR 
1420.311(c)  and  (d)  and/or  40  CFR  part 
93.  In  addition,  projects  funded  under 
chapter  2  of  23  U.S.C  may  be  grouped 
by  funding  category-  and  shown  as  one 
line  item,  unless  they  are  determined  to 
be  regionally  significant. 

(e)  Projects  in  any  of  the  first  three 
years  of  the  STIP  may  be  moved  to  any 
other  of  the  first  three  years  of  the  STIP 
subject  to  the  requirements  of 
§1410.224. 

(f)  The  statewide  transportation 
improvement  program  may  include  a 
financial  plan  that: 

(1)  Demonstrates  how  the  adopted 
transportation  improvement  program 
can  be  implemented; 

(2)  Indicates  resources  from  public 
and  private  sources  that  are  reasonably 
expected  to  be  made  available  to  carry 
out  the  program: 

(3)  Recommends  any  additional 
financing  strategies  for  needed  projects 
and  programs; 

(4)  Might  include,  for  illustrative 
purposes,  additional  projects  that  would 
be  included  in  the  transportation 
improvement  program  if  reasonable 
additional  resources  beyond  those 
identified  in  the  financial  plan  were 
available.  The  State  is  not  required  to 
select  any  project  from  the  illustrative 
list  for  implementation,  and  projects  on 
the  illustrative  list  cannot  be  advanced 
to  implementation  without  an  action  by 
the  Secretary  on  the  STIP. 

(g)  The  STIP  may  be  modified  at  any 
time  under  procedures  agreed  to  by  the 
cooperating  parties  consistent  with  the 
procedures  established  in  this  section 
(for  STIP  development),  in  §  1410.212 
(for  interested  party  participation)  and 
in  §  1410.222  (for  the  FHWA  and  the 
FTA  approval). 

§1410.218    Relation  of  planning  and 
project  development  processes. 

(a)  Depending  upon  its  character  and 
the  level  of  detail  desired  as  determined 
by  the  planning  process  participants, 
the  statewide  planning  process  products 
and  analyses  can  be  utilized  as  input  to 
subsequent  project  development.  The 
process  described  in  §1410.318  relating 
planning  and  project  development  may 
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be  utilized  at  the  discretion  of  the 
statewide  transportation  planning 
proc:»!SS  participants  in  non- 
metropolitan  areas  Analyses  performed 
within  the  statewide  planning  process 
to  support  project  dftveiopment  lead  to 
a  statement  of  purpose  and  need  for 
regionally  significant  proposed 
transportation  investments. 

(b)  The  results  of  analyses  conduc;led 
under  paragraph  (a)  of  this  section,  at 
the  option  of  the  planning  participants, 
may: 

(i)  Be  documented  as  part  of  the  plan 
development  rwTord  for  consideration  in 
subsequent  project  development 
actions; 

(2)  Serve  as  input  to  the  NEPA 
process  required  under  23  (IFR  1420; 

(3)  Provide;  a  basis,  in  part,  for  project 
level  decision  making;  and 

(4)  Be  proposed  for  consideration  as 
support  for  actions  and  dec;isions  hv 
federal  agencies  other  than  US  DOT, 

(c)  To  the  extent  feasible.  Federal. 
State,  and  loiial  agencies  with 
subse<nient  project  level  responsibilities 
for  investments  iiu  liided  in  a 
transportation  plan,  shall  be  involved  in 
planning  analyses  and  studies  as  a 
means  to  reduce  subsequent  projec:t 
development  an.iivses  .ind  studies, 
support  decisionmaking,  and  provide 
t^arlv  identification  nf  key  (.oncerns  for 
later  consideration  and  analysis  as 
needed    Where  the  processes  a\ailable 
under  t)  1411)  318(0  are  invoked,  the 
FUVVA  and  the  F-TA  shall  be  (onsult.-.i 

(d)  Nothing  in  this  section  shall  bf 
interpreted  as  requiring  formal  NKFA 
review  of  or  action  on  i)l<uis  and  Til's 

(e)  The  FUVVA  ami  the  f-TA  projec  t 
level  <ictions.  in(  hiding,  but  not  limited 
to  issuance  of  a  i:alegoriCcd  exclusion, 
finding  of  no  signific.int  impac  t  or  a 
final  environment.il  impact  stateintuit 
under  23  CFK  1420.  right  of  way 
ar;quisition  (with  the  exception  of 
h<irdshi|)  .ind  protective  buying  actions), 
interstate  inter(  hange  approvals,  high 
occupancy  vehicle  (HOV)  kii. versions, 
funding  of  ITS  projects,  projei  t 
conformity  analyses  .mil  approval  of 
final  design  and  construction  and  transit 
vehicle  acquisition  may  not  be 
completed  unless  the  proposed  prnjei  t 
actiim  is  included  in  a  .STIP  wliii  h 
meets  the  requirements  of  this  subp.irt 
None  of  these  projec  t  level  actions  c,an 
occur  in  nonattainment  and 
maintenance  areas  unless  the  projei  t 
conforms  aicording  to  the  re(|uirements 
of  the  FPA  s  conformity  rule  (40  CFK 
parts  .SI  and  43) 

§  1410.220    Funding  of  planning  process. 

Funds  provided  under  49  V.SC  fi303. 
5307,  ,S3()q.  531 1.  and  .53  13(b)  and  23 
U.S.C;.  104(b)(l|.  104(b)(3).  104(fl.  105. 


and  505(a)  may  be  used  to  accomplish 
activities  in  this  subpart. 

§  1 41 0.222    Approvals,  salt-carttf ication 
and  findings. 

(a)  At  least  every'  two  years,  each  State 
shall  submit  the  entire  proposed  STIP, 
and  amendments  as  necessary, 
cimcurrently  to  the  FHWA  and  the  FTA 
for  joint  approval.  The  State  shall  certif)' 
that  the  transportation  planning  process 
is  being  carried  out  in  accordance  with 
all  applicable  requirements  of: 

(1)  23  U.S.C.  1.34  and  135.  49  U.S.C 
5303-5305  and  5323(k).  and  this  part; 

(2)  Title  VI  of  the  Civil  Rights  Act  of 
1964.  as  amended  (42  U  S.C  2000d-l) 
and  implementing  regulations  (49  ('FR 
part  21  and  23  CFR  part  230); 

(3)  Section  162(a)  of  the  Federal- Aid 
Highway  Act  of  1973  (23  U.S.C  324); 

(4)  The  Older  Americans  Act  of  1965. 
as  amended  (42  U.S.C.  6101);  and 

(5)  .Section  504  of  the  Rehabilitation 
.•\(:t  of  1973  (29  U.S.C   794)  and 
implementing  regulations  (49  CFR  part 
35); 

(6)  .Section  1101  of  the  Transportation 
Equity  .Ac  t  for  the  21st  Century  (Public 
Law  105-1 78)  regarding  the 
involvement  of  disadvantaged  business 
enterprises  in  the  FHW.'\  and  the  FTA 
funded  pro|ects  (se(    105(f),  Public  l^w 
97-424.  96  Stat   2100;  49  CFR  part  23); 

(7)  The  [irovisions  of  the  .Americans 
with  Disabilities  A(  t  of  1990  (42  US  C 
12101  rt  .sec/  )  and  I'  S   DOT  regulations 

Transportation  for  Individuals  with 
Disabilities"  (49  CFR  parts  27.  37.  and 
38). 

(8)  The  provisions  of  49  CFR  part  20 
regarding  restrictions  on  innuenc;ing 

(  ertain  Federal  activities; 

(9)  In  States  c:ontaining  nonattainment 
.ind  maintenance  areas,  sections  174 
and  176  (c)  and  (d)  of  the  Clean  Air  Act 
as  amended  (42  U  S C   7504.  7506  (c) 
and  (d));  and 

(10)  all  other  applicable  provisions  of 
FedcTal  law 

(h)  The  FHWA  and  the  FTA 
Administrators,  in  c;onsultation  with, 
where  applicable.  Ft>deral  land 
maii.iging  agenc:ies.  will  review  the  STIP 
or  amendment  and  jointly  make  a 
finding  (based  on  self-c:ertifications 
made  by  the  State  and  appropriate 
reviews  established  and  c;(mdu(:ted  by 
I'TA  and  FHWA)  as  to  the  extent  the 
[)ro|e(  ts  in  the  .STIP  are  based  on  a 
planning  process  that  meets  or 
substantially  meets  the  requirements  of 
title  23.  U  S C  .  49  L'.S.C.  Chapter  53 
and  subparts  A.  B.  and  (.'.  of  this  part. 

(1)  If.  upon  review,  the  FHWA  and  the 
FTA  .Administrators  jointly  find  that  the 
[)l.inning  proc:ess  through  whic:h  the 
.STIP  w.is  developed  meets  the 
requirements  of  23  U.S.C.  135  and  these 


regulations  (including  subpart  C  where 
a  metropolitan  TIP  is  involved),  they 
will  unconditionally  approve  the  STIP. 

(2)  If  the  FHWA  and  the  FTA 
administrators  jointly  find  that  the 
planning  process  through  which  the 
STIP  was  developed  substantially  meets 
the  requirements  of  23  U.S.C.  1 35  and 
these  regulations  (including  subpart  C 
where  a  metropolitan  TIP  is  involved), 
they  will  act  on  the  STIP  or  amendment 
as  follows: 

(i)  joint  conditional  approval  of  the 
STIP  subject  to  certain  corrective 
actions  being  taken; 

(ii)  loint  conditional  approval  of  the 
STIP  as  the  basis  for  approval  of 
identified  categories  of  projects;  and/or 

(iii)  Under  special  circumstances, 
joint  conditional  approval  of  a  partial 
STIP  covering  only  a  portion  of  the 
State. 

(3)  If.  upon  review,  the  FHWA  and  the 
FTA  Administrators  jointly  find  that  the 
STIP  or  amendment  does  not 
substantially  meet  the  requirements  of 
23  U.S.C.  135  and  this  part  for  any 
identified  categories  of  projects,  they 
will  not  approve  the  STIP  or 
amendment. 

(c)  The  joint  approval  period  for  a 
new  .STIP  or  amended  .STIP  shall  not 
exceed  two  years  Where  the  State 
demonstrates,  in  writing,  that 
extenuating  circumstances  will  delay 
the  submittal  of  a  new  STIP  <jr  amended 
STIP  for  approval,  the  FHWA  and  the 
FTA  will  consider  and  take?  appropriatt? 
action  on  requests  to  extend  the 
approval  beyond  two  years  for  all  or 
part  of  the  STIP  for  a  limited  period  of 
time,  not  to  exceed  180  days.  Where  the 
rec}uest  involves  projects  in  a 
metropolitan  planning  area(s).  the 
affected  MPO(s)  must  concur  in  the 
request  and  if  the  delay  was  due  to  the 
development  and  approval  of  the  TIP. 
the  affected  MPO(s)  must  provide 
supporting  information,  in  writing,  for 
the  recjuest   If  nonattainment  and/or 
maintenance  areas  are  involved,  a 
request  for  an  extension  cannot  be 
granted 

(d)  The  FHWA  and  the  FTA  will 
notify-  the  State  of  actions  taken  under 
this  section. 

(e)  Where  necessary'  in  order  to 
maintain  or  establish  operations,  the 
Federal  Transit  Administrator  and/or 
the  Federal  Highway  Administrator  may 
approve  operating  assistance  for  specific 
projects  or  programs  funded  under  49 
use  5307  and  5311  even  though  the 
projects  or  programs  may  not  be 
included  in  an  approved  STIP. 

§  1 41 0.224    Project  satectlon. 

(a)  Except  as  provided  in 
t)§  1410.222(e)  and  1410.216(c)(6).  only 
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projects  included  in  the  federally 
approved  STIP  shall  be  eligible  for 
funds  administered  bv  the  FHWA  or  the 
FTA. 

(b)  In  metropolitan  planning  areas, 
transportation  projects  requiring  23 
U.S.C.  or  49  U.S.C.  Chapter  53  funds 
administered  by  the  FHWA  or  the  FTA 
shall  be  selected  from  the  approved  TIP/ 
STIP  in  accordance  with  procedures 
established  pursuant  to  the  project 
selection  portion  of  the  metropolitan 
planning  regulation  in  subpart  C  of  this 
part. 

(c)  Outside  metropolitan  planning 
areas,  transportation  projects 
undertaken  on  the  National  Highway 
System  with  title  23  funds  and  under 
the  bridge  and  Interstate  maintenance 
programs  shall  be  selected  from  the 
approved  STIP  by  the  State  in 
consultation  with  the  affected  local 
(jfficials.  Federal  lands  highway  projects 
shall  be  selected  from  the  approved 
STIP  in  accordance  with  23  U.S.C.  204. 
Other  transportation  projects 
undertaken  with  funds  administered  by 
the  FHWA  shall  be  selected  from  the 
approved  STIP  by  the  State  in 
cooperation  with  the  affected  local 
officials,  and  projects  undertaken  with 
49  U.S.C.  Chapter  53  funds  shall  be 
selected  from  the  approved  STIP  by  the 
State  in  cooperation  with  the 
appropriate  affected  local  officials  and 
transit  operators. 

(d)  The  projects  in  the  first  year  of  an 
approved  STIP  shall  constitute  an 
"agreed  to"  list  of  projects  for 
subsequent  scheduling  and 
implementation.  No  further  action 
under  paragraphs  (b)  or  (c)  of  this 
section  is  required  for  the  implementing 
agency  to  proceed  with  these  projects 
except  that  if  appropriated  Federal 
funds  available  are  significantly  less 
than  the  authorized  amounts, 

§  1410.332(c)  provides  for  a  revised  list 
of  "agreed  to"  projects  to  be  developed 
upon  the  request  of  the  State,  the  fvffO, 
or  transit  operators.  If  an  implementing 
agency  wishes  to  proceed  with  a  project 
in  the  second  and  third  year  of  the  STIP, 
the  procedures  in  paragraphs  (b)  and  (c) 
of  this  section  or  as  agreed  to  by  the 
parties  under  paragraph  (e)  of  this 
section  must  be  used. 

(e)  Expedited  procedures  which 
provide  for  the  advancement  of  projects 
from  the  second  or  third  years  of  the 
STIP  may  be  used  if  agreed  to  by  all  the 
parties  involved  in  the  selection 
process. 

§  1 41 0.226    Applicability  of  NEPA  to 
transportation  planning  and  programming. 

Any  decision  by  the  Secretary' 
concerning  a  transportation  plan  or 
transportation  improvement  program 


developed  through  the  processes 
provided  for  in  23  U.S.C.  134  and  135 
and  49  U.S.C.  5303  through  5305.  shall 
not  be  considered  to  be  a  Federal  action 
subject  to  review  under  NEPA. 

Subpart  C — Metropolitan 
Transportation  Planning  and 
Programming 

§  1 41 0.300    Purpose  of  planning  process. 

The  purpose  of  this  subpart  is  to 
implement  23  U.S.C.  134  and  49  U.S.C. 
5303-5306  which  require  that  a 
Metropolitan  Planning  Organization 
(MPO)  be  designated  for  each  urbanized 
area  (UZA)  and  that  the  metropolitan 
area  have  a  continuing,  cooperative,  and 
comprehensive  transportation  planning 
process  that  results  in  plans  and 
programs  that  consider  all 
transportation  modes  and  support 
metropolitan  community  development 
and  social  goals.  The  transportation 
plan  and  program  shall  facilitate  the 
development,  management  and 
operation  of  an  integrated,  intermodal 
transportation  system  that  enables  the 
safe,  efficient,  economic  movement  of 
people  and  goods. 

§  1 41 0.302    Organizations  and  processes 
affected  by  planning  requirements. 

The  provisions  of  this  subpart  are 
applicable  to  agencies  responsible  for 
satisfying  the  requirements  of  the 
transportation  planning,  programming, 
and  project  development  processes  in 
metropolitan  planning  areas  pursuant  to 
23  U.S.C.  134. 

§1410.304    Definitions. 

Except  as  otherwise  provided  in 
subpart  A  of  this  part,  terms  defined  in 
23  U.S.C.  101(a)  and  49  U.S.C.  5302  are 
used  in  this  part  as  so  defined. 

§  1 41 0.306    What  is  a  IMetropolitan 
Planning  Organization  and  how  is  it 
created? 

(a)  Designations  of  metropolitan 
planning  organizations  (MPOs)  made 
after  December  18,  1991.  shall  be  by 
agreement  among  the  Govemor(s)  and 
units  of  general  purpose  local 
governments  representing  75  percent  of 
the  affected  metropolitan  population 
(including  the  central  city  or  cities  as 
defined  by  the  Bureau  of  the  Census),  or 
in  accordance  with  procedures 
established  by  applicable  State  or  local 
law.  A  single  metropolitan  planning 
organization,  to  the  extent  possible, 
shall  be  designated  to  serve  a 
metropolitan  planning  area  containing: 

(1)  A  single  UZA,  or 

(2)  Multiple  UZAs  that  are  contiguous 
with  each  other  or  located  within  the 
same  Metropolitan  Statistical  Area 
(MSA). 


(b)  The  designation  or  redesignation 
shall  clearly  identif\'  the  policy  body 
that  is  the  forum  for  cooperative 
decision  making  that  will  be  taking  the 
required  approval  actions  as  the  MPO. 

(c)  To  the  extent  possible,  the  MPO 
designated  should  be  established  under 
specific  State  legislation.  State  enabling 
legislation,  or  by  interstate  compact,  and 
shall  have  authority  to  earn,"  out 
metropolitan  transportation  planning. 

(d)  Nothing  in  this  subpart  shall  be 
deemed  to  prohibit  an  MPO  from 
utilizing  the  staff  resources  of  other 
agencies  to  carry-  out  selected  elements 
of  the  planning  process. 

(e)  Existing  NffO  designations  remain 
valid  until  a  new  MPO  is  redesignated. 
Redesignation  is  accomplished  by  the 
Governor  and  local  units  of  government 
representing  75  percent  of  the 
population  in  the  area  served  by  the 
existing  MPO  (the  central  city(ies)  must 
be  among  those  desiring  to  revoke  the 
MPO  designation).  If  the  Governor  and 
local  officials  decide  to  redesignate  an 
existing  MPO,  but  do  not  formally 
revoke  the  existing  MPO  designation, 
the  existing  MPO  designation  remains 
in  effect  until  a  new  MPO  is  formally 
designated, 

(f)  Redesignation  of  an  MPO  in  a 
multistate  metropolitan  area  requires 
the  approval  of  the  Governor  of  each 
State  and  local  officials  representing  75 
percent  of  the  population  in  the  entire 
metropolitan  planning  area.  The  local 
officials  in  the  central  city(ies)  must  be 
among  those  agreeing  to  the 
redesignation. 

(g)  Redesignation  of  an  MPO  covering 
more  than  one  UZA  requires  the 
approval  of  the  Govemor(s)  and  local 
officials  representing  75  percent  of  the 
population  in  the  metropolitan  planning 
area  covered  by  the  ciurent  MPO.  The 
local  officials  in  the  central  city(ies)  in 
each  urbanized  area  must  be  among 
those  agreeing  to  the  redesignation. 

(h)  The  voting  membership  of  an  MPO 
policy  body  designated/redesignated 
subsequent  to  December  18,  1991,  and 
serving  a  TMA,  must  include 
representation  of  local  elected  officials, 
officials  of  agencies  that  administer  or 
operate  major  modes  or  systems  of 
transportation,  e.g.,  transit  operators, 
sponsors  of  major  local  airports, 
maritime  ports,  rail  operators,  etc. 
(including  all  transportation  agencies 
that  were  included  in  the  MPO  on  June 
1,  1991),  and  appropriate  State  officials. 
Where  agencies  that  operate  other  major 
modes  of  transportation  do  not  already 
have  a  voice  on  existing  MPOs.  the 
MPOs  (in  cooperation  with  the  States) 
are  encouraged  to  provide  such  agencies 
a  voice  in  the  decision  making  process, 
including  representation/membership 
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on  the  policy  body  and/or  uthrr 
appropriate  committi'es   Further,  vvht-rt- 
appropriate,  existing  Ml'Os  shouhi 
increase  the  representation  of  lo<  al 
elected  officials  on  the  policy  board  and 
other  committees  as  a  means  for 
enc(>uraginj4  their  greater  involvement 
in  MPO  prf)cesses   Adding  such 
representation  to  an  MPO  will  not.  in 
itself,  constitute  a  redesignation  action. 

(i)  Where  the  metropolitan  planning 
area  boundary  for  a  previously 
designated  MPO  needs  to  be  expanded. 
the  meml.nrship  on  the  MPO  policy 
body  and  other  committees,  should  be 
reviewed  to  ensure  that  the  added  area 
has  appropriate  representation 

())  Adding  memnership  [eg,  local 
elected  officials  and  operators  of  major 
modes  or  systems  of  transportation,  or 
representatives  of  newly  urbanized 
areas)  to  the  policy  body  or  expansion 
of  the  metropolitan  planning  area  does 
not  automatically  require  redesignation 
of  the  MPO.  This  may  be  done  without 
a  formal  redesignation  The  Governor 
and  MPO  shall  review  the  previous 
MPO  designation,  State  and  local  law. 
MPO  bylaws,  etc  .  to  determine  if  this 
can  be  accomplished  without  a  formal 
redesignation.  If  redesignation  is 
considered  necessary,  the  existing  MPO 
will  remain  in  effect  until  a  now  MPO 
is  formally  designated  or  the  existing 
designation  is  formally  revoked  in 
accordance  with  the  procedures  of  this 
section. 

f  1410.308    Ettabilshtng  th«  gMgraphIc 
boundaries  for  metropolitan  transportation 
planning  araas. 

(a)  The  metropolitan  planning  area 
boundary  shall,  as  a  minimum,  cover 
the  UZA(s)  and  the  contiguous 
geographic  area(s)  likely  to  become 
urbanized  within,  at  a  minimum,  the 
twenty  year  forecast  period  covered  by 
the  transportation  plan  described  in 
§1410  322 

(1)  For  existing  MPOs,  unless 
modified  by  agreement  of  the  (iovemor 
and  the  MF'O,  the  planning  area 
boundaries  shall  be  those  in  existence  as 
of  June  9,  1998.  For  MPOs  designated 
after  lune  9.  1998.  the  boundaries  shall 
be  those  agreed  to  by  the  Governor  and 
local  officials  as  indicated  in 

§1410. 306(a) 

(2)  The  boundary  may  encompass  the 
entire  metropolitan  statistical  area  or 
consolidated  metropolitan  statistical 
area,  as  defined  by  the  Bureau  of  the 
Census. 

(3)  For  new  MPOs,  the  planning  area 
boundary  shall  reflect  agreements 
between  the  MPO  and  the  State  DOT 
regarding  the  relationship  of  the 
metropolitan  planning  area  boundary  to 
any  nonattainment  and  maintenance 


area  within  its  designated  limits  or 
contiguous  nonattainment  or 
maintenance  area  excluded  from  the 
boundary 

(b)  The  metropolitan  planning  area  for 
a  ni  w  UZA  served  by  an  existing  or  new 
MPO  shall  1h>  established  in  ac:cordance 
with  these  criteria  The  current  planning 
area  boundaries  for  previously 
designated  UZAs  shall  be  reviewed  and 
modified  if  necessary  to  comply  with 
these  criteria. 

(c)  in  addition  to  the  criteria  in 
paragraph  (a)  of  this  section,  the 
planning  areas  currently  in  use  for  all 
transportation  modes  should  be 
reviewed  before  establishing  the 
metropolitan  planning  area  boundary. 
Where  appropriate,  adjustments  should 
be  made  to  reflect  the  most 
comprehensive  boundary  to  foster  an 
effective  planning  pnxress  that  ensures 
connectivity  between  modes  and  their 
operational  integration,  and  promotes 
efficient  overall  transportation 
investment  strategies  in  support  of 
mobility  and  accessibility. 

(d)  Approval  of  metropolitan  planning 
area  boundaries  by  the  FHWA  and/or 
the  FTA  is  not  required.  However, 
metropolitan  planning  area  boundary- 
maps  must  be  submitted  to  the  FHWA 
and  the  FTA  after  their  approval  by  the 
MPO  and  the  Governor  and  be  made 
publicly  available 

(e)  The  STP  funds  suballocated  to 
urbanized  areas  greater  than  200,000  in 
population  shall  not  be  utilized  for 
projects  outside  the  metropolitan 
planning  area  boundary. 

$1410.310    Agraanwnta  among 
organizations  involvad  in  th*  planning 
process. 

(a)  The  responsibilities  for 
cooperatively  carrying  out 
transportation  planning  and 
programming  shall  be  clearly  identified 
in  an  agreement  or  memorandum  of 
understanding  among  the  State(s), 
operators  of  publicly  owned  mass 
transit,  and  the  MPO 

(b)  Where  project  development 
activities  are  conducted  under  the 
planning  process,  they  shall  be 
documented  in  an  agreement  between 
the  MPO  and  the  applicable  project 
sponsor  addressing,  at  a  minimum,  the 
provisions  of  §  1410.318. 

(c)  In  nonattainment  or  maintenance 
areas,  if  the  MPO  is  not  designated  as 
the  agency  responsible  for  air  quality 
planning  under  section  174  of  the  Clean 
Air  Act  (42  US  C   7504),  there  shall  be 
an  agreement  between  the  MPO  and  the 
<iesignated  agency  describing  their 
respective  roles  and  responsibilities  for 
air  quality  related  transportation 
planning. 


(d)  Where  the  parties  involved  agree, 
the  requirement  for  agreements 
specified  in  paragraphs  (a),  (b).  and  (c) 
of  this  section  may  be  satisfied  by 
including  the  responsibilities  and 
procedures  for  carrying  out  a 
cooperative  process  in  the  unified 
planning  work  program  or  a  prospectus. 

(e)  If  tne  metropolitan  planning  area 
does  not  include  the  entire 
nonattainment  or  maintenance  area, 
there  shall  be  an  agreement  among  the 
State  department  of  transportation.  State 
air  quality  agency,  affected  local 
agencies,  and  the  MPO  describing  the 
process  for  cooperative  planning  and 
analysis  of  all  projects  outside  the 
metropolitan  planning  area  but  within 
the  nonattainment  or  maintenance  area. 
The  agreement  must  indicate  how  the 
total  transportation  related  emissions  for 
the  nonattainment  or  maintenance  area, 
including  areas  both  within  and  outside 
the  metropolitan  planning  area,  will  be 
treated  for  the  purposes  of  determining 
conformity  in  accordance  with  the  U.S. 
EPA  conformity  regulation  (40  CFR 
parts  51  ai-J  93).  The  agreement  shall 
address  policy  mechanisms  for 
resolving  conflicts  concerning 
transportation  related  emissions  that 
may  arise  between  the  metropolitan 
planning  area  and  the  portion  of  the 
nonattainment  or  maintenance  area 
outside  the  metropolitan  planning  area. 
P*roposals  to  exclude  a  portion  of  the 
nonattainment  or  maintenance  area 
from  the  planning  area  boundary  shall 
be  coordinated  with  the  FHWA,  the 
FTA.  the  EPA,  and  the  State  air  quality 
agency  before  a  final  boundary  decision 
is  made  for  the  metropolitan  planning 
area 

(f)  Where  more  than  one  MPO  has 
authority  within  a  metropolitan 
planning  area,  a  nonattainment  or 
maintenance  area,  and/or  in  the  case  of 
adjoining  metropolitan  planning  areas, 
there  shall  be  an  agreement  between  the 
State  department(s)  of  transportation 
and  the  MPOs  describing  how  the 
processes  and  projects  will  be 
coordinated  to  assure  the  development 
of  an  overall  transportation  plan  for  the 
planning  area(s).  In  metropolitan 
planning  areas  that  are  nonattainment  or 
maintenance  areas,  the  agreement  shall 
include  State  and  local  air  quality 
agencies,  and  be  consistent  with  the 
provisions  of  §  1410.312(c).  The 
agreement  shall  address  policy 
mechanisms  for  resolving  potential 
conflicts  that  may  arise  between  the 
MPOs.  e.g.,  issues  related  to  the 
exclusion  of  a  portion  of  the 
nonattainment  area  from  the  planning 
area  boundary. 

(g)  Where  the  planning  process 
develops  an  ITS  Integration  Strategy 
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under  the  provisions  of 
§  1410.322{b)(ll),  there  shall  be  an 
agreement  among  the  MPO,  the  State 
DOT,  the  transit  operator  and  other 
agencies  as  described  in  the  ITS 
Integration  Strategy.  This  agreement 
shall  address  policy  and  operational 
issues  that  will  affect  the  successful 
implementation  of  the  ITS  Integration 
Strategy,  including  at  a  minimum  ITS 
project  interoperability,  utilization  of 
ITS  related  standards,  and  the  routine 
operation  of  the  projects  identified  in 
the  ITS  Integration  Strategy; 

(h)  To  the  extent  possible,  a  single 
cooperative  agreement  containing  the 
understandings  required  by  paragraphs 
(a)  through  (c)  of  this  section  among  the 
State(s}.  the  MPO,  publicly  owned 
operators  of  mass  transportation 
services,  and  air  quality  agencies  may  be 
developed.  Where  the  participating 
planning  organizations  desire,  they  may 
further  consolidate  agreements  required 
by  paragraphs  (d)  through  (g)  of  this 
section  with  those  addressed  in 
paragraphs  (a)  through  (c)  of  this 
section. 

(i)  For  all  requirements  specified  in 
paragraphs  (a)  through  (h)  of  this 
section,  existing  agreements  shall  be 
reviewed  by  the  MPO,  the  State  DOT 
and  the  transit  operator  for  compliance 
and  reaffirmed  or  modified  as  necessary 
to  ensure  participation  by  all 
appropriate  modes. 

§1410.312    Planning  process 
organizational  relationships. 

(a)  The  MPO  in  cooperation  with  the 
State  and  with  operators  of  publicly 
owned  transit  services  shall  be 
responsible  for  carrying  out  the 
metropolitan  transportation  planning 
process.  The  MPO,  the  State  and  transit 
operator(s)  shall  cooperatively 
determine  their  mutual  responsibilities 
in  the  conduct  of  the  planning  process. 
They  shall  cooperatively  develop  the 
unified  planning  work  program, 
transportation  plan,  and  transportation 
improvement  program  specified  in 

§§  1410.314  through  1410.332.  In 
addition,  the  development  of  the  plan 
and  TIP  shall  be  coordinated  with  other 
providers  of  transportation,  e.g., 
sponsors  of  regional  airports,  maritime 
port  operators,  rail  freight  operators,  and 
where  appropriate,  planning  agencies  in 
Mexico  and/or  Canada. 

(b)  The  MPO  shall  approve  the 
metropolitan  transportation  plan,  plan 
amendments  and  plan  updates.  The 
MPO  and  the  Governor  shall  approve 
the  metropolitan  transportation 
improvement  program  and  any 
amendments. 

(c)  In  nonattainment  or  maintenance 
areas: 


(1)  The  transportation  and  air  quality 
planning  processes  shall  be  coordinated; 

(2)  TCMs  proposed  for  FHWA  and 
FTA  funding  and/or  approvals  shall 
come  from  a  plan  and  TIP  that  fully 
meet  the  requirements  of  this  subpart 
(new  TCMs  authorized  to  proceed 
during  a  conformity  lapse  will  meet  the 
requirements  of  this  subpart  if  they  are 
included  in  an  interim  plan  and 
program  and  approved  into  a  SIP  with 
emission  reduction  benefits);  and 

(3)  MPOs  shall  participate  in  the 
development  of  motor  vehicle  emissions 
budgets,  inventories  and  other 
transportation  related  air  quality 
activities  undertaken  to  develop  SIPs  to 
the  extent  required  by  the  Clean  Air  Act 
(42  U.S.C.  7504). 

(d)  In  nonattainment  or  maintenance 
areas  for  transportation  related 
pollutants,  the  MPO  shall  not  approve 
any  transportation  plan  or  program 
which  does  not  conform  with  the  SIP, 
as  determined  in  accordance  with  the 
U.S.  EPA  conformity  regulation  (40  CFR 
parts  51  and  93). 

(e)  If  more  than  one  MPO  has 
authority  in  a  metropolitan  planning 
area  (including  multi-State  metropolitan 
planning  areas)  or  in  an  area  which  is 
designated  as  nonattainment  or 
maintenance  for  transportaticfri  related 
pollutants,  the  MPOs  and  the 
Governor(s)  shall  cooperatively 
establish  the  boundaries  of  the 
metropolitan  planning  area  (addressing 
the  required  twenty  year  planning 
horizon  and  relationship  to  the 
nonattainment  or  maintenance  areas) 
and  the  respective  jurisdictional 
responsibilities  of  each  MPO.  The  MPOs 
shall  consult  with  each  other  and  the 
State(s)  to  assure  that  plans  and 
transportation  improvement  programs 
are  coordinated  for  the  entire 
metropolitan  planning  area,  including, 
but  not  limited  to.  coordinated  data 
collection,  analysis  and  plan 
development.  Alternatively,  a  single 
plan  and/or  TIP  for  the  entire 
metropolitan  area  may  be  developed 
jointly  by  the  MPOs  in  cooperation  with 
their  plaiming  partners.  Coordination 
efforts  shall  be  documented  in 
subsequent  transmittals  of  the  unified 
planning  work  program  (UPWP)  and 
various  planning  products  (the  plan, 
TIP.  etc.)  to  the  State(s),  the  FHWA.  and 
the  FTA. 

(f)  The  FTA  and  the  FHWA  must 
designate  as  transportation  management 
areas  all  UZAs  over  200,000  population 
as  determined  by  the  most  recent 
decennial  census.  The  TMAs  so 
designated  and  those  designated 
subsequently  by  the  FTA  and  the  FHWA 
(including  those  designated  upon 
request  of  the  MPO  and  the  Governor) 


must  comply  with  the  special 
requirements  applicable  to  such  areas 
regarding  congestion  management 
systems,  project  selection,  and  planning 
certification.  The  TMA  designation 
applies  to  the  entire  metropolitan 
planning  area  boundary.  If  a 
metropolitan  planning  area 
encompasses  a  TMA  and  other  UZA(s), 
the  designation  applies  to  the  entire 
metropolitan  planning  area  regardless  of 
the  population  of  constituent  UZAs. 

(g)  In  TMAs.  the  congestion 
management  system  shall  be  developed 
as  part  of  the  metropolitan 
transportation  planning  process. 

(h)  The  State  shall  cooperatively 
participate  in  the  development  of 
metropolitan  transportation  plans  and 
metropolitan  plans  shall  be  coordinated 
with  the  statewide  transportation  plan. 
The  relationship  of  the  statewide 
transportation  plan  and  the 
metropolitan  plan  is  specified  in 
subpart  B  of  this  part. 

(i)  Where  a  metropolitan  planning 
area  includes  Federal  public  lands  and/ 
or  Indian  Tribal  lands,  the  affected 
Federal  agencies  and  Indian  Tribal 
Governments  shall  be  consulted  in  the 
development  of  transportation  plans 
and  programs. 

(j)  Discretionary  grants  awarded  by 
the  FHWA  and  the  FTA  under  section 
1221  of  the  TEA-21  (23  U.S.C.  101  note) 
(Transportation  and  Community  and 
System  Preser\'ation  Pilot  Program), 
sections  1118  and  1 1 1 9  of  the  TEA-2 1 
(Borders  and  Corridors)  and  section 
3037  (49  U.S.C.  5309  note)  (Access  to 
lobs)  shall  be  included  in  the 
appropriate  metropolitan  plan  and 
program,  except  where  these  funds  are 
utilized  for  planning  and/or  research 
activities.  Applicants  shall  coordinate 
with  the  appropriate  MPO  to  ensure  that 
such  projects  are  consistent  with  the 
provisions  of  this  subpart.  Where 
planning  and  research  activities  are 
funded  under  the  Transportation  and 
Community  and  System  Preservation 
Pilot  Program  or  the  Borders  and 
Corridors  Program,  they  shall  be 
identified  in  the  Unified  Planning  Work 
Program  as  identified  at  §  1410.314. 

§  1410.314    Planning  tasks  and  unified 
work  program. 

(a)  The  MPO(s)  in  cooperation  with 
the  State  and  operators  of  publicly 
owned  transit  shall  develop  unified 
planning  work  programs  (UPWPs)  that 
meet  the  requirements  of  23  CFR  part 
420,  subpart  A.  and: 

(1)  Discuss  the  planning  priorities 
facing  the  metropolitan  planning  area 
and  describe  all  metropolitan 
transportation  and  transportation- 
related  air  quality  planning  activities 
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anticipated  within  the  area  during  the 
next  one  or  two  year  period,  regardless 
of  funding  sources  or  agencies 
conducting  activities,  in  sufficient  detail 
to  indicate  who  will  perform  the  work, 
the  schedule  for  completing  it  and  the 
products  that  will  be  produced;  and 

(2)  Document  planning  activities  to  be 
performed  with  funds  provided  under 
title  23  and  Chapter  53  of  title  49  U.S.C. 

(b)  Arrangements  may  be  made  with 
the  FHWA  and  the  FTA  to  combine  the 
UPWP  requirements  with  the  work 
program  for  other  Federal  sources  of 
planning  funds 

(c)  In  areas  not  designated  as  TMAs 
and  which  are  in  attainment  for  air 
quality  purposes,  the  MPO  in 
cooperation  with  the  State  and  transit 
operator(s).  with  the  approval  of  the 
FHWA  and  the  FTA.  may  prepare  a 
simplified  statement  of  work,  in  lieu  of 
a  UPWP,  that  describes  who  will 
perform  the  work  and  the  work  that  will 
be  accomplished  using  Federal  funds 
(administered  under  title  23  U  S.C.  and 
Chapter  51  of  title  49  U  S.C.  If  a 
simplified  statement  of  work  is  used,  it 
may  be  submitted  as  part  of  the 
statewide  planning  work  program,  in 
accordance  with  23  CFR  part  420. 

(d)  MPOs.  which  include  non- 
attainment  or  maintenance  areas,  should 
consult  with  the  US  EPA  and  state/local 
air  agencies  in  the  development  of  their 
UPWP  regarding  appropriate  tasks  to 
support  attainment  of  air  quality 
standards 

§  1 41 0.31 6    Transportation  planning 
procass  and  plan  davalopn>ant. 

(a)  Each  metropolitan  planning 
process  shall  provide  for  consideration 
of  projects  and  strategies  that  will; 

(1)  Support  the  e<:onomic  vitality  of 
the  metropolitan  planning  area, 
especially  by  enabling  global 
competitiveness,  productivity,  and 
efficiency; 

(2)  Increase  the  safety  and  security  of 
the  transportation  system  for  motorized 
and  non-motorized  users; 

(3)  Increase  the  accessibility  and 
mobility  options  available  to  ptmple  and 
for  freight; 

(4)  Protect  and  enhance  the 
environment,  promote  energy 
conservation,  and  improve  quality  of 
life; 

(5)  Enhance  the  integration  and 
connectivity  of  the  transportation 
system,  across  and  between  modes,  for 
people  and  freight; 

(6)  Promote  efficient  system 
management  and  operation;  and 

(7)  Emphasize  the  efficient 
preservation  of  the  existing 
transportation  system 

(b)  In  addition,  the  metropolitan 
transportation  planning  process  shall 


develop  and  adopt  a  proactive  public 
involvement  process  that  provides 
complete  information,  timely  public 
notice,  full  public  access  to  key 
decisions,  and  supports  early  and 
continuing  involvement  of  the  public  in 
developing  plans  and  TIPs  To  attain 
these  objectives  the  process  as 
developed  shall  meet  the  requirements 
and  criteria  as  follows: 

(1)  Require  a  minimum  public 
comment  period  of  45  days  before  the 
public  involvement  process  is  initially 
adopted  or  revised; 

(2)  Provide  timely  information  about 
transportation  issues  and  processes 
(including  but  not  limited  to  initiation 
of  plan  and  TIP  updates,  revisions  and/ 
or  other  modiRcations  and  the  general 
struct\ire  of  the  planning  process)  to 
citizens,  affected  public  agencies, 
representatives  of  transportation  agency 
employees,  users  of  public  transit, 
freight  shippers,  private  providers  of 
transportation,  other  interested  parties 
and  segments  of  the  community  affected 
by  transportation  plans,  programs  and 
projects  (including  but  not  limited  to 
central  city  and  other  local  jurisdiction 
concerns); 

(3)  Provide  reasonable  public  access 
to  technical  and  policy  information 
used  in  the  development  of  plans  and 
TIPs  and  open  public  meetings  where 
matters  related  to  the  Federal -aid 
highway  and  transit  programs  are  being 
considered; 

(4)  Require  adctquate  public  notice  of 
public  involvement  activities  ard  time 
for  public  review  and  comment  at  key 
decision  points,  including,  but  not 
limited  to,  approval  of  plans  and  TIPs 
(in  nonattainment  areas  classified  as 
serious  and  above,  the  comment  period 
shall  be  at  least  30  days  for  the  plan.  TIP 
and  major  amendment (s)); 

(5)  Demonstrate  explicit 
consideration,  recognition  and  feedback 
to  public  input  received  during  the 
planning  and  program  development 
processes,  including  responses  to  input 
received  from  minority,  elderly,  low- 
income,  and  persons  with  disabilities 
populations. 

(6)  Seek  out  and  consider  the  needs  of 
those  traditionally  under  served  by 
existing  transportation  systems, 
including,  but  not  limited  to,  low- 
income,  the  elderly,  persons  with 
disabilities  and  minority  populations; 

(7)  When  comments  are  received  on 
the  draft  transportation  plan  or  TIP 
(including  the  financial  plan)  as  a  result 
of  the  public  involvement  process  or  the 
interagency  consultation  process 
required  under  the  U.S.  EPA  conformity 
regulations,  a  summary,  analysis,  and 
report  on  the  disposition  of  comments 


shall  be  made  part  of  the  final  plan  and 
TIP; 

(8)  If  the  final  transportation  plan  or 
TIP  differs  significantly  from  the  one 
which  was  made  available  for  public 
comment  by  the  MPO  and  raises  new 
material  issues  which  interested  parties 
could  not  reasonably  have  foreseen  from 
the  public  involvement  efforts,  an 
additional  opportunity  for  public 
comment  on  the  revised  plan  or  TIP 
shall  be  made  available; 

(9)  Public  involvement  processes  shall 
be  periodically  reviewed  by  the  MPO  in 
terms  of  their  effectiveness  in  assuring 
that  the  process  provides  full  and  open 
access  to  all.  with  specific  attention  to 
the  effectiveness  of  efforts  to  engage 
persons  with  disabilities,  minority 
individuals,  the  elderly  and  low  income 
populations; 

(10)  These  procedures  will  be 
reviewed  by  the  FHWA  and  the  FTA 
during  certification  reviews  for  TMAs, 
and  as  otherwise  necessary  for  all 
MPOs.  to  assure  that  full  and  open 
access  is  provided  to  MPO  decision 
making  processes; 

{ 11 )  Metropolitan  public  involvement 
processes  shall  be  coordinated  with 
statewide  public  involvement  processes 
and  with  project  development  public 
involvement  processes  wherever 
possible  to  enhance  public 
consideration  of  the  issues,  plans,  and 
programs  and  reduce  redundancies  and 
costs. 

(c)  Transportation  plan  development 
and  plans  shall  be  consistent  with  Title 
VI  of  the  Civil  Rights  Act  of  1964,  as 
amended  (42  U.S.C.  2000d-l)  and 
implementing  regulations  (49  CFR  part 
21  and  23  CFR  part  230);  section  162(a) 
of  the  Federal- Aid  Highway  Act  of  1973 
(23  use.  324);  the  Older  Americans 
Act  of  1965.  as  amended  (42  U.S.C. 
6101);  the  Americans  With  Disabilities 
Act  of  1990  (Public  Law  101-336.  104 
Stat.  327.  as  amended)  and 
implementing  regulations  (49  CFR  parts 
27.  37,  and  38);  section  504  of  the 
Rehabilitation  Act  of  1973  (29  U.S.C. 
794)  and  implementing  regulations  (49 
CFR  part  35).  which  ensure  that  no 
person  shall,  on  the  grounds  of  race, 
color,  sex,  national  origin,  age.  or 
physical  handicap,  be  excluded  from 
participation  in.  be  denied  benefits  of. 
or  be  otherwise  subjected  to 
discrimination  under  any  program  or 
activity  receiving  Federal  assistance 
from  the  United  States  Department  of 
Transportation.  Consistency  shall  be 
demonstrated  through: 

(1)  An  assessment  covering  the  entire 
metropolitan  planning  area,  including  at 
a  minimum  the  following: 

(i)  A  geographic  and  demographic 
profile  of  the  metropolitan  planning 
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area  that  identifies  the  low-income  and 
minority,  and  where  appropriate,  the 
elderly  and  persons  with  disabilities 
components  of  this  profile. 

(ii)  The  transportation  services 
available  to  and  planned  for  these 
segments  of  the  metropolitan  planning 
area's  population,  and 

(iii)  Any  disproportionately  high  and 
adverse  environmental  impacts, 
including  interrelated  social  and 
economic  impacts,  affecting  these 
populations,  consistent  with  the 
provisions  of  Executive  Order  12898  as 
implemented  through  U.S.  DOT  Order 
5610.2  and  FHWA  Order  6640.23. 
Adverse  effects  can  include  a  denial  of 
or  a  reduction  in  benefits: 

(2)  Consideration  of  comments 
received  during  public  involvement 
efforts  (consistent  with  the  provisions  of 
paragraph  (b)  of  this  section  to  ensure 
that  expressed  concerns  of  the  elderly, 
low-income  individuals,  minority 
individuals  and  persons  with 
disabilities,  have  been  addressed  during 
plan  and  program  decision  making- 

(3)  Identification  of  prior  and  plamned 
efforts  to  address  any  disproportionately 
high  and  adverse  effects  that  are  found; 

(4)  The  results  of  paragraphs  (c)(1). 
(2).  and  (3)  of  this  section  will  be 
documented  in  a  manner  to  permit 
public  review  during  appropriate 
project  development  activities.  In 
accordance  with  Executive  Order  12898. 
DOT  Order  5610.2.  and  FHWA  Order 
6640.23.  nothing  in  this  subpart  is 
intended  to  ntep  shall  create  any  right  to 
judicial  review  of  any  action  taken  by 
the  agencies,  their  officers  or  recipients 
under  this  subpart  to  comply  with  such 
orders. 

(d)  The  transportation  planning 
process  shall  identify  actions  necessan,' 
to  complv  with  the  Americans  With 
Disabilities  Act  of  1990.  U.S.  DOT 
regulations  'Transportation  for 
Individuals  With  Disabilities"  (49  CFR 
parts  27.  37.  and  38)  and  section  504  of 
the  Rehabilitation  Act  of  1973  and 
implementing  regulations  (49  CFR  part 
35). 

(e)  The  transportation  plan 
development  process  shall  provide  for 
the  involvement  of  traffic,  ridesharing. 
parking,  transportation  safety  and 
enforcement  agencies;  commuter  rail 
operators;  airport  and  port  authorities; 
toll  authorities;  appropriate  private 
transportation  providers  and  where 
appropriate  city  officials;  freight 
shippers;  transit  users. 

(f)  The  transportation  planning 
process  shall  provide  for  the 
involvement  of  local.  State,  and  Federal 
environmental  resource  and  permit 
agencies  as  appropriate. 


(g)  The  transportation  planning 
process  shall  provide  for  the 
involvement  of  Indian  Tribal 
Governments  and  the  Secretary-  of 
Interior  on  a  consultation  basis  for  the 
portions  of  the  plan  affecting  areas 
under  the  jurisdiction  of  an  Indian 
Tribal  Government. 

(h)  Simplified  planning  procedures 
may  be  proposed  in  non-TMAs  which 
are  in  attainment  for  air  quality 
purposes.  The  FHWA  and  the  FTA  shall 
review  the  proposed  procedures  for 
consistency  with  the  requirements  of 
this  section. 

(i)  The  metropolitan  transportation 
planning  process  shall  include 
preparation  of  technical  and  other 
reports  to  assure  documentation  of  the 
development,  refinement,  and  update  of 
the  transportation  plan.  The  reports 
shall  be  reasonably  available  to 
interested  parties,  consistent  with 
paragraph  (b)  of  this  section. 

(j)  The  metropolitan  planning  process 
should  provide  a  forum  to  coordinate  all 
federally  funded  non-emergency 
transportation  services  within  the 
metropolitan  planning  area.  Where 
coordination  processes  are  developed 
within  the  transportation  planning 
process,  at  a  minimum  they  should 
address  the  planning  and  deliverv-  of 
services  supporting  access  to  jobs  and 
reverse  commute  options,  relying  where 
feasible  on  existing  processes  and 
procedures. 

§  1 41 0.31 8    Relation  of  planning  and 
project  development  processes. 

(a)  In  order  to  coordinate  and 
streamline  the  planning  and  NEPA 
processes,  the  planning  process,  through 
the  cooperation  of  the  MPO.  the  State 
DOT  and  the  transit  operator,  shall 
provide  the  following  to  the  NEPA 
process: 

(1)  An  identification  of  an  initial 
statement  of  purpose  and  need  for 
transportation  investments; 

(2)  Findings  and  conclusions 
regarding  purpose  and  need, 
identification  and  evaluation  of 
alternatives  studied  in  planning 
activities  (including  but  not  limited  to 
the  relevant  design  concepts  and  scope 
of  the  proposed  action),  and 
identification  of  the  alternative  included 
in  the  plan: 

(3)  An  identification  of  the  planning 
documents  that  provide  the  basis  for 
paragraphs  (a)(1)  and  (a)(2)  of  this 
section;  and 

(4)  Formal  expressions  of  policy 
support  or  comment  by  the  planning 
process  participants  on  paragraphs  (a)(1) 
and  (a)(2)  of  this  section. 

(b)  The  following  sources  of 
information  shall  be  utilized  to  satisf\' 


paragraph  (a)  of  this  section  at  a  level  of 
detail  agreed  to  by  the  MPO.  the  State 
DOT.  and  the  transit  operator: 

(1)  Inventories  of  social,  economic 
and  environmental  resources  and 
conditions; 

(2)  Analyses  of  economic,  social  and 
environmental  consequences; 

(3)  Evaluation(s)  of  transportation 
benefits,  other  benefits,  costs,  and 
consequences,  at  a  geographic  scale 
agreed  to  by  the  planning  participants, 
of  alternatives,  including  but  not  limited 
to  the  relevant  design  concepts  and 
scope  of  the  proposed  action; 

(4)  Data  and  supporting  analyses  to 
facilitate  funding  related  decisions  by 
Federal  agencies  where  appropriate  or 
required,  including  but  not  limited  to  49 
CFR  part  611. 

(c)  The  products  resulting  from 
paragraphs  (a)  and  (b)  of  this  section 
shall  be  reviewed  early  in  the  NEPA 
process  in  accordance  with  §  1420.201 
to  determine  their  appropriate  use. 

(d)  In  order  to  streamline  subsequent 
project  development  analyses  and 
studies,  and  promote  better  decision 
making,  the  FTA  and  the  FHWA 
strongly  encourage  all  Federal,  State, 
and  local  agencies  with  subsequent 
project  level  responsibilities  for 
investments  included  in  a 
transportation  plan  to  do  the  following: 

(1)  Participate  in  planning  analyses 
and  studies  to  the  extent  possible: 

(2)  Provide  early  identification  of  key 
concerns  for  later  consideration  and 
analysis  as  needed:  and 

(3)  Utilize  the  sources  of  information 
identified  in  paragraph  (b)  of  this 
section. 

(e)  The  analyses  conducted  under 
paragraph  (b)(3)  of  this  section  may 
serve  as  the  alternatives  analysis 
required  by  49  U.S.C.  5309(e)  for  new- 
fixed  guideway  transit  systems  and 
extensions  and  the  information  required 
under  49  CFR  part  611  shall  be 
generated. 

(f)  Any  decision  by  the  Secretary' 
concerning  a  transportation  plan  or 
transportation  improvement  program 
developed  in  accordance  with  this  part 
shall  not  be  considered  to  be  a  Federal 
action  subject  to  review-  under  NEPA  (4-2 
U.S.C.  4321  et  seq).  At  the  discretion  of 
the  MPO,  in  cooperation  with  the  State 
DOT  and  the  transit  operator,  an 
environmental  ajialysis  may  be 
conducted  on  a  transportation  plan. 

(g)  The  FHWA  and  the  FTA  project 
level  actions,  including  but  not  limited 
to  issuance  of  a  categorical  exclusion, 
finding  of  no  significant  impact  or  final 
environmental  impact  statement  under 
23  CFR  part  1420.  approval  of  right  of 
way  acquisition,  interstate  interchange 
approvals,  approvals  of  H0\' 
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conversions,  funding  of  ITS  projects, 
final  design  and  ironstruction.  and 
transit  vehicle  acquisition,  may  not  be 
completed  unless  the  proposed  proje<  t 
is  included  in  a  plan  and  the  phase  of 
the  proje<:t  for  which  Federal  action  us 
sought  is  included  in  the  metropolitan 
TIP  None  of  these  project-level  actions 
can  occur  in  nonattainment  and 
maintenance  areas  unless  the  project 
conforms  according  to  the  requirements 
of  the  US  EPA  conformity  regulation  (40 
CFR  parts  51  and  93) 

11410.320    CongMtion  managwiwnt 
•yatwn  and  piannina  process. 

(a)  In  TMAs  designated  as 
aonattaimnent  for  ozone  or  carbon 
monoxide.  Federal  funds  may  not  be 
programmed  for  any  project  that  will 
result  in  a  significant  increase  in 
carrying  capacity  for  single  occupant 
vehicles  (a  new  general  purpose 
highway  on  a  new  location  or  adding 
general  purpose  lanes,  with  the 
exception  of  safety  improvements  or  the 
elimination  of  bottlenecks)  unless  the 
project  results  from  a  congestion 
management  system  (CMS)  meeting  the 
requirements  of  23  CFR  p>art  500  Such 
projects  shall  incorporate  all  reasonably 
available  strategies  to  manage  the  single 
occupant  vehicle  (SOV)  facility 
effectively  (or  to  facilitate  its 
management  in  the  future).  Other  travel 
demand  reduction  and  operational 
management  strategies,  as  appropriate 
for  the  corridor,  but  not  appropriate  for 
incorporation  into  the  SOV  facility 
itself,  shall  be  committed  to  by  the  State 
and  the  MPO  for  implementation  in  a 
timely  manner,  but  no  later  than  the 
completion  date  for  the  SOV  project. 

(b)  In  TMAs.  the  planning  process 
must  include  the  development  of  a  CMS 
that  provides  for  effective  management 
of  new  and  existing  transportation 
facilities  through  the  use  of  travel 
demand  reduction  and  operational 
management. 

(c)  The  effectiveness  of  the  congestion 
management  system  in  enhancing 
transportation  investment  decisions  and 
improving  the  overall  efficiency  of  the 
metropolitan  area's  transportation 
systems  and  facilities  shall  be  evaluated 
periodically,  preferably  as  part  of  the 
metropolitan  planning  process 

1 1 41 0.322    Transportatton  plan  contanL 

(a)  The  metropolitan  transportation 
planning  process  shall  include  the 
development  of  a  transportation  plan 
addressing  at  least  a  twenty  year 
planning  horizon.  The  plan  shall 
include  both  long-range  and  short-range 
strategies/actions,  including,  but  not 
limited  to.  operations  and  management 
activities,  that  lead  to  the  systematic 


development  of  an  integrated 
intermodal  transportation  system  that 
facilitates  th«»  safe  and  efficient 
movement  of  people  and  goods   n 
addressing  lurront  and  future 
transportation  demand  The 
transportation  plan  shall  be  reviewed 
and  updated  every  five  years  in 
attainment  areas  and  at  least  triennially 
in  nonattainment  and  maintenance 
areas  to  confirm  its  validity  and  its 
consistency  with  current  and  forecasted 
transportation  and  land  use  conditions 
and  trends  and  to  extend  the  forecast 
period.  The  transportation  plan  must  be 
approved  by  the  MPO.  Update  processes 
shall  include  a  mechanism  for  ensuring 
that  the  MPO.  the  State  DOT  and  the 
transit  operator  agree  that  the  data 
utilized  in  preparing  other  existing 
modal  plans  providing  input  to  the 
transportation  plan  are  valid  and 
benchmarked  in  relation  to  each  other 
and  the  transportation  plan.  In  updating 
a  plan,  the  MPO  shall  base  the  update 
on  the  latest  estimates  and  assumptions 
for  population,  land  use.  travel, 
employment,  congestion,  and  economic 
activity  Reaffirmation  or  revisions  of 
metropolitan  plan  contents  and 
supporting  analyses  produced  by  an 
update  review  require  approval  by  the 
MPO 

(b)  In  addition,  the  plan  shall, 
consistent  with  the  following: 

(1)  Identify  the  projected 
transportation  demand  of  persons  and 
goods  in  the  metropolitan  planning  area 
over  the  period  of  the  plan; 

(2)  Identify  adopted  management  and 
operations  strategies  {e.g.,  traveler 
information,  traffic  surveillance  and 
control,  incident  and  emergency 
response,  freight  routing,  reconstruction 
and  work  zones  management,  weather 
response,  pricing,  fare  payment 
alternatives,  public  transportation 
management,  demand  management, 
alternative  routing,  telecommuting, 
parking  management,  and  intermodal 
connectivity)  that  address  the  need  for 
improved  system  performance  and  the 
delivery  of  transportation  services  to 
customers  under  varying  conditions: 

(3)  Identify  pedestrian  walkway  and 
bicycle  transportation  facilities  in 
accordance  with  23  U.S.C.  217(g); 

(4)  Reflect  the  consideration  given  to 
the  results  of  the  congestion 
management  system,  including  in  TMAs 
that  are  nonattainment  areas  for  carbon 
monoxide  and  ozone,  identification  of 
SOV  projects  that  result  from  a 
congestion  management  system  that 
meets  the  requirements  of  23  CFR  part 
500; 

(5)  Assess  capital  investment  and 
other  measures  necessary  to  preserve 
the  existing  transportation  system 


(including  requirements  for  operational 
improvements,  resurfacing,  restoration, 
and  rehabilitation  of  existing  and  future 
major  roadways,  as  well  as  operations, 
maintenance,  modernization,  and 
rehabilitation  of  existing  and  future 
transit  facilities)  and  make  the  most 
efficient  use  of  existing  transportation 
facilities  to  relieve  vehicular  congestion 
and  enhance  the  mobility  of  people  and 
goods: 

(6)  Include  design  concept  and  scope 
descriptions  of  all  existing  and 
proposed  transportation  facilities  in 
sufficient  detail,  regardless  of  the  source 
of  funding,  in  nonattainment  and 
maintenance  areas  to  permit  conformity 
determinations  under  the  U.S.  EPA 
conformity  regulations  at  40  CFR  parts 
51  and  93.  In  all  areas,  all  proposed 
improvements  shall  be  described  in 
sufficient  detail  to  develop  cost 
estimates; 

(7)  Reflect  a  multimodal  evaluation  of 
the  transportation,  socioeconomic, 
enviroiunental,  and  financial  impact  of 
the  overall  plan; 

(B)  Reflect,  to  the  extent  that  they 
exist,  consideration  of:  Comprehensive 
long-range  land  use  planls)  and 
development  objectives;  State  and  local 
housing  goals  and  strategies,  community 
development  and  employment  plans 
and  strategies,  and  environmental 
resource  plans;  linking  low  income 
households  with  employment 
opportiuaities  as  reflected  in  work  force 
training  and  labor  mcbility  plans  and 
strategies;  energy  conservation  goals; 
and  the  metropolitan  ared'S  overall 
social,  economic,  and  environmental 
goals  and  objectives; 

(9)  Indicate,  as  appropriate,  proposed 
transportation  enhancement  activities  as 
defined  in  23  U.S.C.  101(a);  and 

(10)  Include  a  financial  plan  that 
demonstrates  the  consistency  of 
proposed  transportation  investments 
(including  illustrative  projects  where 
identified  in  the  financial  plan)  with 
already  available  and  projected  sources 
of  revenue.  The  financial  plan  shall 
compare  the  estimated  revenue  from 
existing  and  proposed  funding  sources 
that  can  reasonably  be  expected  to  be 
available  for  transportation  uses,  and 
the  estimated  costs  of  constructing, 
maintaining  and  operating  the  total 
(existing  plus  planned)  transportation 
system  over  the  period  of  the  plan. 
Financial  estimates  utilized  in  preparing 
transportation  plans  (and  TIPs)  shall  be 
developed  through  procedures 
cooperatively  established  and  mutually 
agreed  to  by  the  MPO.  the  State  IX)T 
and  the  transit  operators).  The 
estimated  revenue  by  existing  revenue 
source  (local.  State.  Federal  and  private) 
available  for  transportation  projects 
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shall  be  determined  and  any  shortfalls 
identified.  Proposed  new  revenues  and/ 
or  revenue  sources  to  cover  shortfalls 
shall  be  identified,  including  strategies 
for  ensuring  their  availability  for 
proposed  investments.  Existing  and 
proposed  revenues  shall  cover  all 
forecasted  capital,  operating, 
management,  and  maintenance  costs. 
All  cost  and  revenue  projections  shall 
be  based  on  the  data  reflecting  the 
existing  situation  and  historical  trends. 
For  nonattainment  and  maintenance 
areas,  the  financial  plan  shall  address 
the  specific  financial  strategies  required 
to  ensure  the  implementation  of  projects 
and  programs  to  reach  air  quality 
oompliance. 

til)  Include  an  ITS  intention 
strategy  for  the  purposes  of  guiding  and 
coordinating  the  management  and 
funding  of  ITS  isvestments  supported 
with  highway  trust  fund  dollars  to 
achieve  an  integrated  regional  system. 
The  scope  of  the  integration  strategy 
shall  be  appropriate  to  the  scale  of 
investment  anticipated  far  ITS  during 
the  life  of  the  plan  and  shall  address  the 
resource  ccnnmitments  and  staging  of 
planned  investments.  Provision  shall  be 
made  to  include  participation  from  the 
following  agencies,  at  a  minimum,  in 
the  development  of  the  integration 
strategy:  Highway  and  public  safety 
agencies;  appropriate  Federal  lands 
agencies;  State  motor  carrier  agencies  as 
appropriate;  and  other  operating 
agencies  necessary  to  fully  address 
regional  ITS  integration.  In  determining 
how  ITS  investments  will  meet    . 
metropolitan  goals  and  objectives,  the 
integration  strategy  shall  clearly  assess 
existing  and  future  ITS  systems, 
including  their  functions  and  electronic 
information  sharing  expectations. 
Unique  regional  ITS  initiatives  (a 
program  of  related  projects)  that  are 
multi-jurisdictional  and/or  multi-modal, 
ITS  projects  that  affect  regional 
integration  of  ITS  systems,  and  projects 
which  directly  support  national 
interoperability  shall  be  identified. 
Documentation  within  the  plan  shall 
reflect  the  scale  of  investment  and  the 
needs  and  size  of  the  metropolitan  area. 

(c)  There  must  be  adequate 
opportunity  for  public  official 
(including  elected  officials)  and  citizen 
involvement  in  the  development  of  the 
transportation  plan  before  it  is  approved 
by  the  MPO.  in  accordance  with  the 
requirements  of  §  1410.316(b).  Such 
procedures  shall  include  opportunities 
for  interested  parties  (including  citizens, 
affected  public  agencies,  representatives 
of  transportation  agency  employees, 
freight  shippers,  representatives  of  users 
of  public  transit,  providers  of  freight 
transportation  services,  and  private 


providers  of  transportation)  to  be 
involved  in  the  early  stages  of  the  plan 
development/update  process.  The 
procedures  shall  include  publication  of 
the  proposed  plan  or  other  methods  to 
make  it  readily  available  for  public 
review  and  comment  and,  in 
nonattainment  TMAs.  an  opportunity 
for  at  least  one  formal  public  meeting 
annually  to  review  planning 
assumptions  and  the  plan  development 
process  with  interested  parties  and  the 
general  public.  The  procedures  also 
shall  include  publication  of  the 
approved  plan  or  other  methods  to  make 
it  readily  available  for  infonnation 
purposes. 

[a]  In  nonattainment  and  maintenance 
areas  for  transportation  related 
pollutants,  the  FHWA  and  the  FTA,  as 
well  as  the  MPO,  must  make  a 
conformity  determination  on  any  new/ 
revised  plan  in  accordance  with  the 
Clean  Air  Act  and  the  EPA  conformity 
regulations  (40  CFR  parts  51  and  93).  If 
a  conformity  determination  cannot  be 
accomplished  by  either  the  MPO  and  or 
the  FHWA  and  the  FTA,  the  residts  will 
be  communicated  to  the  Governor  or  the 
Governor's  designee  and  the  public 
transit  operator  with  an  explanation  of 
the  potential  consequences. 

(e)  The  FHWA  and  the  FTA  do  not 
approve  transportation  plans.  However, 
Federal  actions  and  approvals, 
including,  but  not  limited  to,  conformity 
determinations,  planning  findings 
(pursuant  to  §  1410.322(b)),  STIP 
approvals,  completion  of  the  NEPA 
process,  grant  agreements,  and  project 
authorizations,  are  based  on  a 
transportation  plan  with  a  horizon  of  at 
least  twenty  years  on  the  effective  date 
of  the  plan.  Plans  that  remain 
substantially  unchanged  (i.e.,  regionally 
significant  projects  in  attainment  areas 
and  non-exempt  projects  in 
nonattainment  and  maintenance  areas 
have  not  been  added)  after  adoption 
may  serve  as  the  basis  for  subsequent 
Federal  actions  until  such  time  as  the 
next  update.  In  attainment  areas  the 
effective  date  of  the  plan  shall  be  its 
date  of  adoption  by  the  MPO.  In 
nonattainment  and  maintenance  areas, 
the  effective  date  shall  be  the  date  of  a 
conformity  determination  by  the  FHWA 
and  the  FTA. 

(f)  Although  transportation  plans  do 
not  need  to  be  approved  by  the  FHWA 
or  the  FTA,  copies  of  any  new /revised 
plans  must  be  provided  to  each  agency. 

(g)  During  a  conformity  lapse 
metropolitan  areas  can  prepare  an 
interim  plan  as  a  basis  for  advancing 
projects  that  are  eligible  to  proceed 
under  a  conformity  lapse  (as  defined  in 
40  CFR  parts  51  and  93).  In  areas  which 
expect  to  return  to  conformity  earlier 


than  six  months,  the  emphasis  should 
be  on  reestablishing  conformity,  rather 
than  embarking  on  developing  an 
interim  plan  and  TIP. 

§  1 41 0.324    Transportation  improvement 
program  content. 

(a)  The  metropolitan  transportation 
plaiming  process  shall  include 
development  of  a  transportation 
improvement  program  (TIP)  for  the 
metropolitan  planning  area  by  the  MPO 
in  cooperation  with  the  State  and  public 
transit  operators. 

(b)  The  TIP  must  be  updated  at  least 
every  two  years  and  approved  by  the 
MPO  and  Uie  Governor.  The  frequency 
and  cycle  for  updating  the  TIP  must  be 
compatible  with  the  STEP  development 
and  approval  process.  Since  the  TIP 
becomes  part  of  the  STIP,  the  TIP  lapses 
when  the  FHWA  and  the  FTA  approval 
for  the  STIPiapses.  In  the  case  of 
extenuating  drcumstances,  the  FHWA 
and  the  FTA  will  considw  and  take 
appropriate  action  on  requests  to  extend 
the  STIP  approval  period  for  all  or  part 
of  the  STIP  in  accordance  with 

§  1410.222(c).  TIP  extensions  shall  not 
be  granted  in  nooattainment  or 
maintenance  areas.  Although 
metropolitan  TIPs  are  not  approved 
individually  by  the  FHWA  ot  the  FTA, 
they  are  approved  as  part  of  the  STIP 
approval  action  by  the  FTA  and  the 
FTfWA.  Copies  of  any  new  or  amended 
TIPs  must  be  provided  to  each  agency. 
Additionally,  in  nonattaiiunent  and 
maintenance  areas  for  transportation 
related  pollutants,  the  FHWA  and  the 
FTA,  as  well  as  the  MPO.  must  make  a 
conformity  determination  on  any  new  or 
amended  TIPs  (unless  the  new  amended 
TIP  consists  entirely  of  exempt  projects) 
in  accordance  with  the  Clean  Air  Act 
requirements  and  the  EPA  conformity 
regulations  (40  CFR  parts  51  and  93). 

(c)  There  must  be  reasonable 
opportunity  for  public  comment  in 
accordance  vdth  the  requirements  of 
§  1410.316(b)  and,  in  nonattaiiunent 
TMAs,  an  opportunity  for  at  least  one 
formal  public  meeting  during  the  TIP 
development  process.  This  public 
meeting  may  be  combined  with  the 
public  meeting  required  imder 

§  1410.322(c).  The  proposed  TIP  shall  be 
published  or  otherwise  made  readily 
available  for  review  and  comment. 
Similarly,  the  approved  TIP  shall  be 
published  or  otherwise  made  readily 
available  for  information  purposes. 

(d)  The  TIP  shall  cover  a  period  of  not 
less  than  three  years,  but  may  cover  a 
longer  period  if  it  identifies  priorities 
and  financicil  infonnation  for  the 
additional  years.  The  TIP  must  include 
a  priority  list  of  projects  to  be  advanced 
in  the  first  three  years.  As  a  minimvun. 
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tho  priontv  list  shall  i;riHi()  tht-  pn)|«'(  t-. 
that  ar»'  to  be  undtTtakcn  m  pach  nf  thf 
v«ars.  i  «•  .  Vf'ar  orn'.  \('ar  twn.  year  thrrt- 
in  nonattainniiMil  and  inaint(>iian(  •■ 
areas,  the  Til'  sli.ili  k^ive  priciritv  In 
eligible  TCMs  identified  in  the 
approved  SIF*  in  aciordanc*-  with  the 
i;  S   ^:F^^  confonnitv  remilatinn  (40  CFK 
parts  51  and  'ill  .ind  sh.ill  [irovide  fur 
their  time!\  iinpleineiit.ition 

(e)  The  Tir  shall  be  finantiallv 
(onstrained  by  yf'ar  and  include  a 
financial  plan  that  (iemonstrates  whu  h 
projects  can  be  ini[)leniented  using 
current  rnvenue  sources  and  which 
projects  are  to  be  iniplenienfed  using 
j)roposed  revenue  sources  (while  the 
existing  trans[)()rtati(in  svstein  is  being 
adequately  operated  <ind  maintained) 
The  financial  pLin  shall  be  developed 
by  the  MPO  in  cooperation  with  the 
State  and  the  transit  operator   Financial 
estimates  utilized  in  preparing  TliN 
shall  be  devidoped  through  proc:e<lures 
cotjperativelv  established  and  nnitu.ilK 
agreed  to  by  the  MF'O.  the  Stale  DOT 
and  the  transit  operalor(s)    It  i>  e\pe(  ted 
that  the  State  would  develop  this 
information  as  part  of  the  STII' 
development  process  and  that  the 
estiinales  would  be  refined  through  this 
proctjss  Only  pro|»'cts  for  which 
construction  and  opttraling  funds  i.,\n 
reasonably  be  e\pe(  ted  In  be  avail. ible 
(and  lUustr.itive  prniei  Is)  iiia\  be 
included    In  the  (  ,ise  of  new  funding 
sources,  strategies  for  ensuring  their 
availability  shall  be  identified    In 
developing  the  fin.uK  i.il  <in<ii\sis.  the 
MHO  shall  take  inio  ai  i  ouiil  ail  pro)e(  is 
and  strategies  funded  under  title  23. 
V  SX:  .  44  I!  S C  Chapter  .S.t,  other 
I'ederal  funds,  local  soun  es.  St.tle 
assislanc  e,  and  pnviitr  p.irlu  ip.ition   In 
nonaltainiiienl  .ind  inanilenance  artMs 
priijec  ts  iiK  ludiMJ  for  the  first  two  years 
of  the  current  TIP  sli.dl  he  limited  to 
those  for  wliK  ll  luiid^  .HI'  .i\.ulalile  ur 
(  nmmilted 

(0  The  TIP  sh.ill  UK  hide 
( 1 1  .Ml  transport, ition  |)ro|e(  Is,  nr 
iiienlified  phases  of  .1  prii)e(  t,  I  UK  ludiii'.; 
jiedestri.in  ualkwass.  safety.  IjuniIl' 
transpnrt.ition  f.icililies  and 
tr.inspiirl.itiDii  eiih.iiu  eineiit  pmji'i  ts) 
within  the  nielropdlit.m  [iLiiuiinL;  .ue.i 
proposed  fur  liiiidim;  under  iitjr  23. 
r  .S(!  .  find  l-'eder.il  Lands  Highwav 
projei  ts    I'ltle  4')    I    S.C..,  LmergeiK  \ 
rebel  prii|e(  Is  (e\i  ept  those  iiu  nU  iiiii 
subst.inti.i!  Ill ni  til  111,1 1,  Im  .itinn.il  nr 
capacitv  (  h.iiiges]  ami  pl.iiuuiiL;  inil 
research  .k  ti\  ides  (i'\i  epi  ihn>i>  tiinded 
with  NHS,  ,STP.  and  or  Miniimini 
(iitar.mlee  liinds)  ,ire  exempt  Irnm  tins 
requirement    Pl.iiiiiiiig  .uid  lese.iri  li 
activities  funded  with  \HS  STl'  .uni  m 
Minimum  (lu.ir.mlee  funds  m,i\  be 


e\(  luded  from  the  TIP  by  agreement  of 
the  State  and  the  MPO: 

\2]  OnU  pro|e(  ts  that  are  consistent 
with  the  transportation  plan; 

(  t)  .Ml  region.illy  signifK;anl 
tr.nisijortatinn  pro|ects  for  whu  h  .in 
FH\V,\  or  IT.'\  a(  turn  is  required 
whether  or  not  the  projoits  are  to  be 
funded  with  title  23.  US  C.  or  title  Vi. 
['  S  ('■  .  funds,  eg  .  addition  of  an 
interchange  to  the  Interstate  System 
with  State,  local,  and/or  private  funds, 
demonstration  projects  not  funded 
under  titles  23  and  44,  l'  SC  ,  etc  . 

(4)  .Any  FT  A  or  FHWA  funded  or 
iipproved  pro|e<:ts  submitted  to  EPA  for 
1  nnsideration  as  a  SIP  TC.M. 

{?)]  I'or  air  quality  analysis  in 
nnii.ittainment  and  maintenance  areas 
an<l  informational  purposes  in  other 
.iri'as.  all  regionally  significiant 
transportation  prtjjects  proposed  to  ha 
funde(f  with  Federal  funds,  including 
mtermodal  fat  ilities,  not  covered  in 
[i.iragraphs  (f)(l )  or  (f)(3)  of  this  section: 
.ind 

(())  For  air  quality  anah  sis  in 
nonatt.nnment  .uid  maintenance  areas 
and  information, ll  piir|)oses  in  other 
areas,  all  regionally  significant  projects 
to  be  funded  with  non-Federal  funds 

(g)  With  respect  to  each  pro|ect  or 
pro|e(  t  phase  under  paragraph  (f)  of  this 
se(  tion  the  TIP  shall  uk  lude 

(1)  .Sufficient  descriptive  material 
[if.  type  of  work,  termini,  length,  eti    ) 
In  identify  the  i)ro)ec  I  or  phase. 

12)  Kslim.ited  tol.il  pro)e(  t  cost  (vvhii  h 
m.iy  extend  be\nn(i  the  three  years  of 
the  TIP), 

[A]  The  amount  nf  Feder.il  funds 
proposed  In  be  oblig,iled  during  each 
program  year  for  the  project  or  phase  of 
the  pro|ecl, 

(4)  Proposed  (  ategnrv  .iiid  >nur(  e  ul 
I'l'der.il  .ind  non  i'etier.il  funds. 

('>)  ld"Illlfli  .Itinn  n|  the  re(  ipieiit 
siil)rei  ipient  ,ind  St. lie  ,ind  ln(  .ll 
.igeiuies  respnnsible  for  I  arrying  out  the 
project  or  phase  of  the  prn|t^ct; 

(1))  In  nonattainment  .ind  Maintenance 

.lie, IS,  idelltlfli  .Itlnll  nt  thnsr  prn|e(  ts  i  ir 
pll.lses  of  projects  wIlH  ll  .ire  identllied 
a.s  !'(  ;Ms  in  the  .ipplicalile  SIP  nr  are 
new  Tt^Ms  with  emissions  Iteindiis 
being  submitted  fnr  .Sli'  ,iji[irn\.i|  during 
.1  1  onlnrmit\  laj)se,  .md 

CI  In  areas  with  .\mein  ,uis  with 
Dis.ihilities  Art  refpiired  p.ir.itr.iiisit  .uid 
ke\  station  plans   identdK  .itinn  of  ihnse 
projei  ts  or  ph.isi-s  nt  )irni''i  '■•  \\hi(  li  will 
imolement  the  pl.ms 
(ti)  In  nonatt.iinment  .ind  Mi.iiiiteii.ini  »■ 

ire. IS    projei  Is  ini  luded  sli.iU  iic 
s|ie(  ihi'd  in  sufficient  detail  (design 
(  niic  ept  .mil  SI  iipe]  tn  permit  air  ipi.ihtv 

iniK  SIS  in  a(  <  ordance  with  the  I '  S 
V.VA  conformity  retjuirements  (40  (  I'R 
|).irts  T  1  .uid  MI) 


(i)  Projects  proposed  for  FHWA  and/ 
or  FT.-\  funding  that  are  not  considered 
by  the  State  and  the  MPO  to  be  of 
appropriate  scale  for  individual 
identific  .ition  in  a  uiven  jirngr.im  ye.ir 
may  be  grouped  by  function,  geographic 
area,  and  work  tvpe  using  applicable 
classific:ations  under  23  CFK  1420  117 
((  )  and  (d|  In  nimall.iinment  and 
maintenaiK  e  areas.  i:lassifications  must 
be  f:onsistent  with  the  exempt  project 
(  lassifications  contained  in  the  U.S. 
FP.\  conformity  retpjirements  (40  f^R 
parts  51  and  93).  in  addition,  projects 
funded  under  Chapter  2  of  23  U.S.C. 
may  be  grouped  by  funding  category' 
and  shown  as  one  line  unless  they  are 
determined  to  be  regionally  significant. 

(j)  Projects  utilizing  Federal  funds  that 
have  been  allocated  to  the  area  pursuant 
to  23  I'S.C.  133(d)(3)(E)  shall  be 
identified 

(k)  The  total  Federal  share  of  projects 
included  in  the  TIP  proposed  for 
funding  under  49  U.S.C.  5307  may  n(jl 
exceed  formula  backed  apportioned 
funding  levels  available  to  the  area  for 
the  program  year 

(1)  Procedures  or  agreements  that 
distribute  suballocated  .Surface 
Transportation  Program  or  urbanized 
area  formula  (49  U.S.C.  5307)  funds  to 
individual  jurisdictions  or  modes 
within  the  metropolitan  area  by 
pri'determined  percentages  or  formulas 
.ire  UK onsistent  with  the  legislative 
provisions  that  requin>  MPOs  in 

( (loperation  with  the  .State  and  transit 
njieratnrs  to  develop  a  prioritized  and 
finani  lallv  tonstrained  TIP  ,ind  shall 
not  be  used  unless  they  can  be  clearly 
shown  to  be  liased  on  c  onsiderations 
retjuired  tn  be  addressed  as  part  of  the 
|il<innint;  process. 

(ml  I'nr  the  purpose  ol  inc  hiding 
transit  projects  funded  through  Capital 
liuestment  (Ir.mts  or  Lo.ins  (49  U  .S.CL 
')3()9|  111  ,1   TIP,  the  fnllnwmg  ,l[iproach 
sh,lll  l)e  followed 

( 1 1  The  tot.il  Fecler.il  share  ol  [jrnjects 
mi  hided  in  the  first  year  of  the  TIP  shall 
nnt  ex(  eed  levels  nf  funding  committed 

In  the  .ire.l,  .111(1 

(2)  The  total  P'ederal  share  of  ()rn|ei  is 
inc  luded  in  the  set ond,  thirrl  an<i  nr 
siihs.'ijuent  \ears  of  the  TIP  mav  not 

exi  eed  levels  nf  funding  ( ommitled. 

.ipporlinned.  ajipropriated  (including 
(  arrvover  ,ind  unobligated  balances 
re,isoii,ihl\  .'Xjiec  ted  to  be  avail. ible,  tn 
the  are.i 

(n)  Ai  a  management  tool  for 
monitoring  progress  in  implementing 
the  tr.iiisportatinn  plan,  the  TIP  shall 

( 1 )  Identifv  the  (  rileri.i  and  prm  ess  for 
[irinntizing  imjjlementalion  nf 
tr.inspnrt.ilion  plan  elements  (uk  hiding 
intermndal  tr.ide-offs)  for  ini  lusion  in 


Federal  Register / Vol.  65,  No.  102 /Thursday,  May  25,  2000 /Proposed  Rules 


33957 


the  TIP  and  any  changes  in  priorities 
from  previous  TIPs; 

(2)  List  major  projects  from  the 
previous  TIP  that  were  implemented 
and  identify  any  significant  delays  in 
the  planned  implementation  of  major 
projects; 

(3)  In  nonattainment  and  maintenance 
areas,  describe  the  progress  in 
implementing  any  required  TCMs, 
including  the  reasons  for  any  significant 
delays  in  the  plaimed  implementation 
and  strategies  for  ensuring  their 
advcmcement  at  the  earliest  possible 
time;  and 

(4)  In  nonattainment  and  maintenance 
areas,  include  a  list  of  all  projects  found 
to  conform  in  a  previous  TIP.  Projects 
shall  be  included  in  this  list  until 
construction  has  been  fully  authorized. 

(5)  Serve  as  a  basis  for  an  annual 
listing  of  projects  for  which  Federal 
funds  have  been  obligated, 
supplemented  as  appropriate  to  ensure 
annual  public  access  to  information  on 
the  obligation  of  funds. 

(o)  In  order  to  maintain  or  establish 
operations,  in  the  absence  of  an 
approved  metropolitan  TIP,  the  FTA 
and/or  the  FHWA  Administrators,  as 
appropriate,  may  approve  operating 
assistance. 

(p)  During  a  conformity  lapses 
metropolitan  areas  may  prepare  an 
interim  TIP  as  a  basis  for  advancing 
projects  that  are  eligible  to  proceed 
under  a  lapse  (as  defined  in  40  CFR 
parts  51  and  93).  In  areas  which  expect 
to  return  to  conformity  earlier  than  six 
months,  the  emphasis  should  be  on 
reestablishing  conformity,  rather  thcin 
embarking  on  developing  an  interim 
plan  and  TIP. 

S 1 41 0.326    Transportation  Improvement 
program  modification. 

The  TIP  may  be  modified  at  any  time 
under  procedures  agreed  to  by  the 
cooperating  parties  consistent  with  the 
procedures  established  in  this  part  for 
its  development  and  approval.  In 
nonattainment  or  maintenance  areas  for 
transportation  related  pollutants,  if  the 
TIP  is  modified  by  adding  or  deleting 
non-exempt  projects  or  is  replaced  with 
a  new  TIP,  a  new  conformity 
determinations  by  the  MPO  and  the 
FHWA  and  the  FTA  shall  be  made. 
Public  involvement  procedures 
consistent  with  §  1410.316(b)  shall  be 
utilized  in  modifying  the  TIP,  except 
that  these  procedures  are  not  required 
for  TIP  modifications  that  only  involve 
projects  of  the  type  covered  in 
§1410.324(i). 


§  1 41 0.328    Metropolitan  transportation 
improvement  program  relationship  in 
statewide  TIP. 

(a)  After  approval  by  the  MPO  and  the 
Governor,  the  TIP  shall  be  included 
without  modification,  directly  or  by 
reference,  in  the  STIP  program  required 
under  23  U.S.C.  135  and  consistent  with 
§  1410.220, except  that  in 
nonattaiiunent  and  maintenance  areas,  a 
conformity  finding  by  the  FHWA  and 
the  FTA  must  be  made  before  it  is 
included  in  the  STIP.  After  approval  by 
the  MPO  and  the  Governor,  a  copy  shall 
be  provided  to  the  FHWA  and  the  FTA. 

fb)  The  State  shall  notify  the 
appropriate  MPO  and  Federal  Lands 
Highways  Program  agencies,  e.g., 
Bureau  of  Indian  Affairs  and/ or  National 
Park  Service,  when  a  TIP  including 
projects  under  the  jurisdiction  of  these 
agencies  has  been  included  in  the  STIP. 

§  1 41 0.330    Transportation  improvement 
program  action  by  FHWA/FTA. 

(a)  The  FHWA  and  the  FTA  must 
jointly  find  that  each  metropolitan  TIP 
is  consistent  with  the  metropolitan 
transportation  plan  produced  by  the 
continuing,  comprehensive 
transportation  process  carried  on 
cooperatively  by  the  States,  the  MPOs 
and  the  transit  operators  in  accordance 
with  the  provisions  of  23  U.S.C.  134  and 
49  U.S.C.  5307  and  5313(b).  This 
finding  shall  be  based  on  the  self- 
certification  statement  submitted  by  the 
State  and  MPO  under  §  1410.334,  a 
review  of  the  metropolitan 
transportation  plan  and  upon  other 
reviews  as  deemed  necessary  by  the 
FHWA  and  the  FTA. 

(b)  In  nonattainment  and  maintenance 
areas,  the  FHWA  and  the  FTA  must  also 
jointly  determine,  in  accordance  with  40 
CFR  parts  51  and  93,  that  the 
metropolitan  TIP  conforms  with  the 
applicable  SIP  and  that  priority  has 
been  given  to  the  timely  implementation 
of  transportation  control  measures 
contained  in  the  applicable  SIP.  As  part 
of  their  review  in  nonattainment  and 
maintenance  areas  requiring  TCMs,  the 
FHWA  and  the  FTA  will  specifically 
consider  any  comments  relating  to  the 
financial  plans  for  the  plan  and  TIP 
contained  in  the  summary  of  significant 
comments  required  imder  §  1410.316(b). 
If  the  TIP  is  determined  to  be  in 
nonconformance  with  the  SIP,  the 
FHWA  and  FTA  shall  return  the  TIP  to 
the  Governor  and  the  MPO  with  an 
explanation  of  the  joint  determination 
and  an  explanation  of  potential 
consequences.  If  the  TIP  is  found  to 
conform  with  the  SIP,  the  Governor  and 
MPO  shall  be  notified  of  the  joint 
finding.  After  the  FHWA  and  the  FTA 
find  the  TIP  to  be  in  conformance,  the 


TIP  shall  be  incorporated,  without 
modification,  into  the  STIP.  directly  or 
by  reference. 

(c)  If  an  illustrative  project  is  included 
in  the  TIP,  no  Federal  action  may  be 
taken  on  that  project  by  the  FHWA  and 
the  FTA  until  it  is  formally  included  in 
the  fiscally  constrained  and  conforming 
plan  and  TIP.  The  MPOs  are  not 
required  to  include  illustrative  projects 
in  future  TIPs. 

§  1 41 0.332    Selecting  projects  from  a  TIP. 

(a)  Once  a  TIP  that  meets  the 
requirements  of  §  1410.324  has  been 
developed  and  approved,  the  first  year 
of  the  TIP  shall  constitute  an  "agreed 
to"  list  of  projects  for  project  selection 
purposes  and  no  further  project 
selection  action  is  required  for  the 
implementing  agency  to  proceed  with 
projects,  except  where  the  appropriated 
Federal  funds  available  to  the 
metropolitan  planning  area  are 
significantly  less  than  the  authorized 
amounts.  In  this  case,  a  revised  "agreed 
to"  list  of  projects  shall  be  jointly 
developed  by  the  MPO,  the  State,  and 
the  transit  operator  if  requested  by  the 
MPO,  the  State,  or  the  transit  operator. 
If  the  State  or  transit  operator  wishes  to 
proceed  with  a  project  in  the  second  or 
third  year  of  the  TIP,  the  specific  project 
selection  procedures  stated  in 
paragraphs  (b)  and  (c)  of  this  section 
must  be  used  imless  the  MPO,  the  State, 
and  the  transit  operator  jointly  develop 
expedited  project  selection  procedures 
to  provide  for  the  advancement  of 
projects  from  the  second  or  third  vear  of 
the  TIP. 

fb)  In  areas  not  designated  as  TMAs 
and  when  §  1410.332(c)  does  not  apply, 
projects  to  be  implemented  using  title 
23  funds  other  than  Federal  lands 
projects  or  title  49  funds  shall  be 
selected  by  the  State  and/or  the  transit 
operator,  in  cooperation  with  the  MPO 
from  the  approved  metropolitan  TIP 
Federal  Laiids  Highway  Program 
projects  shall  be  selected  in  accordance 
with  23  U.S.C.  204. 

(c)  In  areas  designated  as  TMAs  where 
§  1410.332(c)  does  not  apply,  all  title  23 
and  title  49  funded  projects,  except 
projects  on  the  NHS  and  projects  funded 
under  the  bridge,  and  Federal  Lands 
Highways  programs,  shall  be  selected  by 
the  MPO  in  consultation  with  the  State 
and  transit  operator  fi-om  the  approved 
metropolitan  TIP  and  in  accordance 
with  the  priorities  in  the  approved 
metropolitan  TIP.  Projects  on  the  NHS 
and  projects  fimded  under  the  bridge 
program  shall  be  selected  by  the  State  in 
cooperation  with  the  MPO,  from  the 
approved  metropolitan  TIP.  Federal 
Lands  Highway  Program  projects  shall 
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he  selected  in  ,u  idrd.iiK  e  vvitli  2\  I    S  (' 
204 

(li)  l'n)|e(  ts  not  itK  lulled  m  tile 
federallv  .ippruved  STIP  shall  not  he 
olimhle  Un  funding  with  title  _'  i  nr  title 
44.  I  ^.S  C  .  funds 

(e)  In  iionatt.iinment  and  inaiiitenaiu  e 
areas,  priontv  shall  he  v;iveii  to  the 
tiinelv  iinplenieiitatioii  ot  TCMs 
(untamed  m  the  applu  ahle  SIP  in 
a(  lordaiu  e  with  the  I '  .S   Hl'.\ 
confonnitv  regulations  ,it  40  (!FK  ji.irts 
f^l  and  Tt 

§1410.334     Federal  certifications. 

(a)  The  .State  and  the  MFH)  shall 
annuallv  self certih  to  the  FUVVA  .iiiii 
the  HTA  that  the  planning  pnn  ess  is 
addressing  the  Mia|or  issues  fai mg  the 
area  ami  is  heing  conducted  in 
dccordani  e  with  all  applicahle 
requirements  of 

(11  2.5  U  S  C:    1  14  and  4^)  I'  S  C   53():t 
5306; 

(21  Sections  174  and  176  (c)  and  (d) 
of  the  Clean  Air  At  t  (42  D  S  C   7504. 
7506  (c)  and  (d)). 

(3)  Title  VI  of  the  Civil  Rights  A(  t  of 
1964  and  the  Title  V'l  assurance 
executed  hv  each  State  under  23  C  S C 
324  and  29  U  S  C!    794. 

(4)  Section  1003(b)  of  the  Interrnodal 
Surface  Transportation  Efficiency  Act  of 
1991  (Public  l^w  102-240.  105  Stat 
1914)  rHgarding  the  involvement  of 
disadvantaj^ed  business  enterpns«>.s  in 
the  FHWA  and  the  FTA  funded 
planning  projects  (sot:    105(f).  Public 
l-aw  97-424.  96  Stat    2100;  49  CFR  part 
23); 

(5)  Ameru;ans  with  Disabilities  Act  of 
1990  (42  use    12101  pf  .se</ )  and  U  S 
DOT  regulations    Transportation  for 
Individuals  with  Disabilities"  (49  fT'K 
parts  27.  3"',  and  38). 

(6)  Older  Americans  Act.  as  ameniied 
(42  U  S C   6101).  and 

(7)  The  provisions  of  49  CFR  part  20 
regarding  restru:tions  on  influencing 
certain  Federal  activities 

(8)  All  other  applicable  provisions  of 
Federal  law 

(b)  The  FHWA  and  the  FTA  |ointlv 
will  review  and  evaluate  the 
transportation  pl.inning  process  for  each 
TMA  (as  appropriate  but  no  less  than 
once  every  three  years)  to  determine  if 
the  process  meets  the  refiuiremeiits  ot 
this  subpart 

(t:)  In  TMAs  that  are  nonattainment  or 
maintenance  ,ireas  for  transjiortation 
related  pollutants,  the  FHWA  and  the 
PTA  will  also  review  and  evalu.ite  the 
transportation  pl.inning  pro(  (!ss  to 
assure  that  the  MPO  has  an  aile(|uate 
process  to  ensure  (  onformitv  ol  plans 
and  programs  in  ,u  (  ordaiu  e  with 
procedures  in  40  (!FR  p.irts  51  and  9 3 


Id)  I'pon  the  review  and  evaluation 
condiK  ted  under  [)aragraphs  (b)  and  (( :) 
(if  tills  see  tioii,  the  FHWA  and  the  FTA 
shall  take  one  of  the  fiilluwing  actions, 
as  indicated 

(  1  )  Where  the  pro(  ess  meets  the 
reijuirenients  of  this  part,  jointly  certify 
the  transportation  planning  process. 

(2)  Where  the  process  substantially 
meets  the  rtHjuirements  of  this  part. 
lointlv  (  ertif\  the  transportation 
[ilanning  [irocess  subject  to  certain 
s[)et  died  corre<  tive  a(  tions  being  taken. 
or 

(3)  Where  the  process  does  not  me<'t 
the  requirements  of  this  part.  |ointly 

(  ertifv  the  planning  process  as  the  basis 
for  approval  of  only  those  categories  of 
programs  or  projects  that  the 
■Xdministrators  may  jointly  determine 
and  subject  to  certain  specified 
corrective  actions  being  taken 

(e)  A  certification  action  under  this 
section  will  remain  in  effect  for  three 
years  unless  a  new  certification 
determination  is  made  sooner  or  a 
shorter  term  is  specified  in  the 
certification  report 

(f)  If.  upon  the  review  and  evaluation 
(  onducted  under  paragraph  (b)  or  (c)  of 
this  section,  the  FHWA  and  the  FTA 
jointly  determine  that  the  transportation 
planning  process  in  a  TMA  does  not 
substantially  meet  the  requirements, 
they  may  take  the  following  action  as 
appropriate; 

(1)  Withhold  up  to  twenty  percent  of 
the  apportionment  attributed  to  the 
relevant  metropolitan  planning  area 
under  23  US  C    133(d)(3).  capital  funds 
apportioned  under  49  IJ  S  (',   5307- 
5309; or 

(2)  Withhold  approval  of  all  or  certain 
categories  of  projects. 

(g)  In  conducting  a  certification 
review,  the  FHWA  and  the  FTA  shall 
make  provision,  relying  on  the  local 
public  involvement  processes  and 
supplemented  with  other  involvement 
strategies  as  appropriate,  to  engage  the 
public  in  the  review  process  The 
FHWA  and  the  FTA  shall  consider  the 
public  input  rec  eived  in  arriving  at  a 
decision  on  a  certification  actum 

|h)  The  State  and  the  MPO  shall  be 
notified  of  the  actions  taken  under 
[laragraph  (f)  of  this  section   Upon  full, 
joint  (  ertification  by  the  FHWA  and  the 
FTA,  all  funds  withheld  will  be  restored 
to  the  metropolitan  area,  unless  the 
funds  have  lapsed 

F'ederal  Transit  Administration 

■i't  Ch'H  ChapItT  VI 

liir  the  reasons  set  forth  in  the 
(ireamble.  the  Federal  Transit 


Administration  proposes  to  amend 
C:hapter  \'I  of  title  49.  Code  of  Federal 
Regulations,  as  follows: 

PART  61  a— [REMOVED] 

3  Remo\  e  [)art  61  3 

4  Add  part  621  to  read  as  follows: 

PART  621— METROPOLITAN  AND 
STATEWIDE  PLANNING 

Subpart  A — Plannirig 

(iJl  100     DffnnrKins, 

Subpart  B — Statewide  Transportation 
Planning  and  programming 

fi21  ZUl)     .Strttfw  iiit'  trrfiisjKirl.ilum  pidiiinng 
Ain\  prugr.iriimiri^ 

Sutjpart  C — Metropolitan  Transportation 
Planning  and  Programming 

ti21  MW     Metropnlitan  trans[)()rt,itiiin 
planning  <ind  programming 

Authority:  23  ISC    1  H  and  rtS.  42 
C  S  C,    7410  ft  st-q  .  49  l.S.C;.  5303-5309.  49 
CFK    iTl 

Subpart  A — Planning 

1621.100    Oeflnittons. 

The  regulations  in  23  CFR  1410. 
subpart  A.  shall  be  followed  in 
complying  with  the  requirements  of  this 
subpart 

Subpart  B — Statewide  Transportation 
Planning  arxl  programming 

§621.200    Statewide  transportation 
planning  and  programming. 

The  regulations  in  23  CFR  1410 
subpart  B,  shall  be  followed  in 
complying  with  the  requirements  of  this 
subpart 

Subpart  C — Metropolitan 
Transportation  Planning  and 
Programming 

§  621 .300    MetropoltUn  transportation 
planning  and  programming 

The  regulations  in  23  CFK  part  1410. 
subpart  (.,  shall  be  followed  in 
complying  with  the  requirements  of  this 
subpart 

Issufd  on    Md\   18.  2000 

V'intent  F.  Schimmoller, 

Ai  tiii^  Ext'i  ulivf  Director.  Federal  //ig/ivvav 
Adnimi'^tration 

Nuria  I.  Fernandez. 

.•^1  fjn,^  Aiimmistnitor.  h'rdfral  Tnmsil 

Adniinistnitioi) 

iFK  Dim     00-1  UI2  1  Kdrd  5-19-00,  1   15  pm] 
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Part  IV 

Department  of 
Transportation 

Federal  Aviation  Administration 
Federal  Transit  Administration 

23  CFR  Parts  771,  1420  and  1430 

49  CFR  Parts  622  and  623 
NEPA  and  Related  Procedures  for 
Transportation  Decisionmaking, 
Protection  of  Public  Parks,  Wildlife  and 
Waterfo^  Refuges,  and  Historic  Sites; 
Proposed  Rule 


33960 


Federal  Register/ Vol,  65.  No.  102 /Thursday,  May  25.  2000  / Proposed  Rules 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Highway  Administration 
23  CFR  Parts  771. 1420,  and  1430 
Federal  Transit  Administration 
23  CFR  Parts  1420  and  1430 

49  CFR  Parts  622  and  623 

[FHWA  Docket  No.  FHWA-99-5989  ] 
FHWA  RIN  212S-AE64:  FTA  RIN  2132-AA43 

NEPA  and  Related  Procedures  for 
Transportation  Decisionmaking, 
Protection  of  Public  Parks,  Wildlife  and 
Waterfowl  Refuges,  and  Historic  Sites 

AGENCIES:  Federal  Highway 
Administratiun  (FHWA).  Federal 
Transit  Administration  (FTA).  DOT 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM);  request  for  comments. 

SUMMARY:  The  FHWA  and  the  FTA  are 
issuing  this  notice  of  proposed 
rulemaking  to  update  and  revise  their 
National  Environmental  Policy  Act  of 
1969  (NEPA)  implementing  regulation 
for  projects  funded  or  approved  by  the 
FHWA  and  the  FTA  The  current 
regulation  was  issued  in  1987  and 
experience  since  that  time  as  well  as 
changt^s  in  legislation,  most  recentl\  hv 
the  Transportation  Equitv  Act  for  the 
21st  Cienturv  (TFA-21).  call  for  an 
updat«'d  approach  to  implementation  of 
NEPA  for  FHWA  and  FTA  pro|ects  and 
actions  I  'ndt!r  this  proposed 
rulemaking,  the  FHWA/FTA  regulation 
for  implementing  NEPA  would  bo 
redesignate*!  and  revised  to  further 
emphasize  using  the  NEPA  process  to 
facilitate  tiffective  and  timely 
decisionmaking 

This  NPRM  is  being  issued 
concurrently  with  another  notice  of 
proposed  rulemaking  on  metropolitan 
and  statewide  transportation  planning 
This  coordinat»'d  approach  to 
rulemaking  will  further  the  goal  of  the 
PTA  and  the  FHWA  to  better  coordinate 
the  r»*sults  of  the  planning  prot  esses 
with  project  development  activities  and 
decisions  associated  with  the  NEPA 
process 

DATES:  (oinments  must  be  rei:eived  on 
or  before  August  2.1.  2000   For  dates  of 
public  information  meetings  si?e 
SUPPLEMENTARY  INFORMATION. 
ADDRESSES:  Submit  written,  signed 
comments  to  the  lioi  ket  number 
appearing  at  the  lop  of  ihis  dot  iiiiieiit 
You  must  submit  \our  (  iimments  to  thi' 
Docket  tderk.  IS   DOT  Dockets.  Koom 
PL-4()1.  400  Seventh  Street.  SW  . 
Washington.  DC  2().'")9(V-()0()l    All 


comments  will  be  available  for 
examination  at  the  above  address 
between  9  a.m.  and  5  p.m..  e.t..  Monday 
through  Friday,  except  Federal  holidays. 
To  receive  notification  of  receipt  of 
comments  you  must  include  a  pre- 
addressed.  stamped  envelope  or 
ptistcard   For  addresses  of  public 
information  meetings  see 
SUPPLEMENTARY  INFORMATION. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
the  FHWA:  Mr  Fred  Skaer.  (202)  :i6fi- 
2058.  Office  of  Planning  and 
Environment,  HEPE.  or  Mr  L  Harold 
Aikens,  (202)  366-0791,  Office  of  the 
Chief  Counsel.  HCC-31.  For  the  FTA: 
Mr  Joseph  Ossi.  (202)  366-0096,  Office 
of  Planning.  TPL-22.  or  Mr,  Scott  Biehl. 
(202)  366-0952.  Office  of  the  Chief 
Counsel.  TCC-30.  Office  hours  are  from 
7:45  am   to  4:15  p.m.,  e.t  .  Monday 
through  Friday,  except  Federal  holidays. 
SUPPLEMENTARY  INFORMATION: 

Electronic  Access 

Internet  users  may  access  all 
comments  received  by  the  US  DOT 
Dockets.  Room  PL401.  by  using  the 
universal  resourf:e  locator  (URL):/i»p: /' 
(ims  dot^ov  It  is  available  24  hours 
each  day,  365  days  each  year.  Please 
follow  the  instructions  online  for  more 
informati(m  and  help 

An  electronic  copy  of  this  document 
may  be  downloaded  by  using  a  modem 
and  suitable  communications  software 
from  the  Government  Printing  Office's 
Electronic  Bulletin  Board  Service  at 
(202)  512-1661    Internet  users  may 
reach  the  Office  of  the  P'ederal  Register's 
home  page  at:  http/''v\-w\%  nara.gov/ 
ffdn'v,  and  the  (Government  Printing 
Office's  database  at:  http  '/ 
www  (iccfss  gpo  gov/nara 

(Contents  of  Preamble 

•  H.K  IkKroiitui  (in  the  N'FF'.A  Rule 

•  OvithH  .Str.itc^v  tor  Keguldlorv 
Di'vcliipnicnt 

•  K.-I,iiinnshiji  t(.  I  S  DOT'S  Statewide 
Hiiii  Mirlni[iiililrin  PlHiuiing  Reguldtirm  ainl 
uther  KiilfriMiking  Kffurts 

•  .StMlion-tiv-.StM  Uciii  .-Siidlvsis  of  llie 
I'ropiised  Rule  for  .\tP.A  and  Reldtud 
I'riM  ('(iiires  for  Transportation 
Ui'cisionmaking 

•  .Se(  tion-bvStM  iinii  .\nalvsis  of  the 
I'ruposfd  Rule  for  }'riite(  tinn  nf  Public  Park.s. 
U  iMIilf  liiid  W.itHrfiivvl  Refuges,  and  Historu 

Public  Information  MeetinKs 

We  will  hold  a  series  of  seven  public 
briefings  within  the  comment  period  for 
the  NPRM   The  purposes  of  these 
briefings  is  to  explain  the  ( ontent  of  the 
NPRM  and  em  iiurage  publii   input  to 
the  final  rulemaking  'Fhe  meetings  will 
address  this  NPRM.  the  companion 
NPRM  on  the  metropolitan  and 


statewide  planning  process  and  the 
NPRM  on  Intelligent  Tr.-\nsportation 
Systems  Architecture  consistency.  The 
meetings  will  be  scheduled  from 
approximately  8  a.m.  to  5  p,m,  at  the 
locations  listed  below.  Changes  in  the 
information  below  will  be  made 
available  after  the  publication  of  this 
NPRM  throupb  the  FHWA  and  the  FTA 
websites,  other  public  announcement 
avenues  and  the  newsletters  and 
websites  of  major  stakeholder  groups. 
Individuals  wishing  information  but 
without  access  to  these  sources  may 
contact  the  individuals  listed  above. 

The  structure  of  the  meetings  will 
emphasize  brief  presentations  by  the 
DOT  staff  regarding  the  content  of  the 
NPRM,  A  period  for  clarifying  questions 
will  be  provided  Under  current 
statutory'  and  regulatory  provisions,  the 
DOT  staff  will  not  be  permitted  to 
engage  in  a  substantive  dialog  regarding 
what  the  content  of  the  NPRMs  and  the 
final  regulations  should  be.  Attendees 
wishing  to  express  ideas  and  thoughts 
regarding  the  final  content  of  the  rules 
should  direct  those  comments  to  the 
docket.  Briefing  sites  will  include: 
Boston,  MA,  Auditorium,  Volpe 
National  Transportation  Systems  Center, 
55  Broadway.  June  9.  2000;  Atlanta,  GA. 
Westin  Peachtree  Plaza  Hotel,  210 
Peachtree  Strfjet.  lune  20.  2000: 
Washington.  DC.  Marriott  Metro 
Center.  775  12th  Street.  NW.  June  23, 
2000;  Chicago.  IL,  Holiday  Inn  Mart 
Plaza.  350  North  Orleans  Street.  lune  27, 
2000;  Denver.  CO.  Marriott  City  Center, 
1701  California  Street.  June  30  ,  2000; 
Dallas.  TX.  Hyatt  Regency  Hotel  Dallas, 
300  Reunion  IJoulevard,  July  11.  2000; 
and.  San  Francisco,  CA,  Radisson 
Miyako,  1625  Post  Street,  July  19.  2000. 

As  part  of  the  outreach  process 
planned  for  these  proposed  rules,  the 
FHWA  FTA  will  be  conducting  a 
national  teleconference  on  June  15,  2000 
from  1  to  4  p  m..  e.t  ,  through  the 
auspices  of  the  Center  for 
Transportation  and  the  Environment  at 
North  Carolina  State  University.  The 
teleconference  will  be  accessible 
through  numerous  downlink  locations 
nationwide  and  further  information  can 
be  obtained  from  Ms.  Katie  McDermott 
at  kprn^unityncsufdu  or  (919)  515- 
8034.  The  purpose  of  the  teleconference 
is  to  describe  the  proposed  new 
statewide  and  metropolitan  planning. 
NEPA  implementation,  and  Intelligent 
Transportation  Systems  (ITS)  rules. 

An  over\iew  of  each  of  the  three 
notices  of  proposed  rulemakings 
(NPRMs)  will  be  presented  and  the 
audience  (remote  and  local)  will  have 
opportunities  to  ask  questions  and  seek 
clarific:ation  of  FHWA/FTA  proposals. 
By  sponsoring  this  teleconference  it  is 
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hoped  that  interest  in  the  NPRMs  is 
generated,  that  stakeholders  will  be  well 
informed  about  FHWA/FTA  proposals, 
and  that  interested  parties  will 
participate  in  the  rulemaking  process  by 
submitting  written  suggestions, 
comments  and  concerns  to  the  docket. 

Background 

The  FHWA  and  the  FTA  propose  to    '" 
update  and  revise  the  current  regulation 
and  guidance  implementing  the  NEPA 
(42  U.S.C.  4321  etseq.)  for 
transportation  projects  using  Federal 
funds  or  requiring  Federal  approval. 

In  this  notice  of  proposed  rulemaking, 
we  are  clearly  communicating  that  our 
NEPA  responsibilities  include  an 
affirmative  duty  to  facilitate  the 
development  of  transportation  proposals 
which  represent  responsible 
stewardship  of  community  and  natural 
environmental  resources.  In  the  13  years 
since  the  NEPA  regulation  was  last 
issued,  the  nature  of  the  highway  and 
transit  programs  has  evolved  to  reflect 
our  country's  changing  transportation 
needs  and  the  impact  that  the 
transportation  network  can  have  on  a 
complex  set  of  environmental, 
community,  and  economic 
considerations.  What  has  not  changed  is 
the  role  of  State  and  local  officials  and 
Federal  land  management  agency 
decision  makers  to  define  transportation 
investment  strategies,  plan  for  a  future 
transportation  system  that  best  reflects 
their  community  needs,  and  select  and 
setpriorities  for  transportation  projects, 

Tne  NPRM  was  developed  by  an 
interagency  Task  Force  of  the  FHWA 
and  the  FTA  with  input  from  other  DOT 
modal  agencies,  the  U.S.  Environmental 
Protection  Agency  (EPA),  other  Federal 
agencies  and  the  Office  of  the  Secretary-. 
US.  DOT.  The  Task  Force  reviewed  all 
input  received  from  the  outreach 
process  which  is  described  below  and 
through  other  sources  that  communicate 
regularly  with  U.S.  DOT.  In  addition, 
input  was  provided  from  the  field  staff 
of  the  FHWA  and  the  FTA. 

Over  the  past  thirteen  years  we  have 
developed  an  increased  understanding 
of  effective  envirorunental  analysis,  a 
greater  commitment  to  prevention  of 
adverse  environmental  impacts,  and  a 
realization  of  the  increased  value  of 
integrated  agency  and  public 
coordination.  Given  these 
developments,  our  role  to  ensure  that 
transportation  projects  are  developed 
through  a  more  effective  and 
collaborative  NEPA  process  at  the  State, 
local,  and  Federal  levels  becomes  that 
much  more  pivotal.  Our  environmental 
rule  reflects  the  understanding  that 
NEPA  is  an  important  tool  for  helping 
make  transportation  decisions,  rather 


than  justif>'ing  decisions  already  made. 
In  addition,  we  believe  that  a  more 
coordinated  approach  to  planning  and 
project  development  (the  NEPA  process 
plus  additional  project  level  actions 
needed  to  prepare  for  project 
implementation)  will  contribute  to  more 
effective  and  environmentally  sound 
^decisions  regarding  investment  choices 
and  trade-offs. 

By  including  the  environmental 
streamlining  provision  in  TEA-21. 
section  1309  of  Public  Law  105-178, 
112  Stat.  108  at  232.  the  Congress 
intended  that  transportation  planning 
and  environmental  considerations  be 
better  coordinated  and  that  project 
delivery  schedules  be  improved  through 
a  process  that  is  efficient, 
comprehensive,  and  streamlined. 
Growing  awareness  of  the  need  for  a 
Federal  role  that  would  oversee 
development  of  a  coordinated 
environmental  review  process  is 
tempered  with  congressional  intent  that 
State  and  local  decisions  be  respected. 
The  most  important  Federal  role  in  the 
transportation  decisionmaking  process 
is  one  where  the  FHWA  and  the  FTA 
would  facilitate  other  Federal  agencies' 
e.'riy  involvement  and  participation  in 
NEPA  activities  so  that  redundant 
processes  are  identified  and  avoided. 
We  will,  in  our  role  as  lead  agencies, 
highlight  opportunities  to  use  NEPA  as 
a  mechanism  to  address  statutory 
responsibilities  at  Federal.  State,  and 
local  levels  of  government.  During  the 
TEA-21  outreach  process,  there  has 
been  very  strong  support  from  our 
transportation  and  environmental 
partners  for  a  better  managed  NEPA 
process  which  reflects  these  basic 
features:  coordination,  flexibility,  and 
efficiency. 

For  these  reasons,  it  is  clear  that  a 
fundamentally  new  approach  to  NEPA 
is  needed,  one  that  emphasizes  strong 
environmental  policy,  collaborative 
program  solving  approaches  involving 
all  levels  of  government  and  the  public 
early  in  the  process,  and  integrated  and 
streamlined  coordination  and 
decisionmaking  processes.  Proposed 
approaches  are  included  in  this  notice 
of  proposed  rulemaking.  This  NPRM 
fully  supports  "protection  and 
enhancement  of  communities  and  the 
natural  environment,"  one  of  five  U.S. 
DOT  strategic  goals.  Translating  this 
strategic  direction  into  day-to-day 
operations  requires  that  appropriate 
changes  be  made  to  regulations  and 
nonregulatory  operating  guidance. 

Overall  Strategy  for  Regulatory 
Development 

Our  strategy  for  regulatory 
development  has  three  principal 


elements:  (1)  Outreach  and  listening  to 
stakeholders:  (2)  developing 
improvements  that  will  allow  the 
FHWA.  the  FTA.  States  and 
metropolitan  areas  to  demonstrate 
measurable  progress  toward  achieving 
congressional  intent  and  objectives:  and 
(3)  seeking  ways  to  improve 
coordination  and  performance,  both 
internally  and  with  our  Federal  partner 
agencies. 

Input  to  Development  of  Sotice  of 
Proposed  Rulemaking 

We  have  used  several  venues  to 
obtain  feedback  on  how  to  improve  the 
administration  of  NEPA.  Of  principal 
importance  was  the  NTIPA  25th 
Anniversary  Workshop  held  in 
Chattanooga.  Tennessee  in  1995. 
Participants  included  a  diverse  group  of 
governmental  and  nongovernmental 
individuals  representing  transportation 
and  community  interests,  as  well  as 
those  interested  in  protecting  the 
natural  environment.  The  blueprint 
document  that  resulted  from  the  NTP.^ 
Workshop  underscores  the  need  for  a 
fundamentally  new  approach  to  NEPA. 
one  that  focuses  on  decisionmaking 
rather  than  compliance. 

The  FHWA  and  the  FTA.  in  concert 
with  the  Office  of  the  Secretary  and 
other  modal  administrations  within  the 
U.S.  DOT.  developed  and  implemented 
an  extensive  public  outreach  process  on 
all  elements  of  the  TEA-21.  The  process 
began  shortly  after  the  legislation  was 
enacted  on  June  9.  1998,  and  various 
types  of  outreach  activities  have  been 
underway  since  that  time.  The  initial 
six-month  Departmentwide  outreach 
process  included  twelve  regional  forums 
and  over  50  focus  groups  and 
workshops  (63  FR  40330.  July  28.  1998). 
The  U.S.  DOT  heard  from  over  3.000 
people  including  members  of  Congress. 
Governors  and  Mayors,  other  elected 
officials,  transportation  practitioners  at 
all  levels,  community  activists  and 
environmentalists,  freight  shippers  and 
suppliers,  and  other  interested 
individuals.  The  input  received  was 
valuable  and  has  helped  us  shape 
implementation  strategy,  guidance,  and 
regulations. 

VVith  respect  to  the  planning  and 
environmental  provisions  of  TEA-21, 
we  learned  a  great  deal  through  the 
twelve  regional  forums  and  focus  group 
sessions  and  subsequently  implemented 
a  second,  more  focused  phase  of 
outreach  which  included  issuing  a 
discussion  paper.  "TEA-21  Planning 
and  Environmental  Provisions:  Options 
for  Discussion,"  FHWA/FTA,  Februar\- 
1999.  The  content  of  the  Options  Paper 
reflected  input  received  up  to  that  time 
and  built  upon  the  existing  statewide 
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and  metropolitan  |)iannin(>  n*Kiilatinns 
and  our  NEPA  iniplemtnitinK  rt-^ulation 
W»'  released  the  Opitions  PaptT  on 
February  9.  1999,  and  rrcnived 
commonts  through  April  U),  1999  Mor»' 
than  150  different  sots  of  comments 
were  received  from  State  Departments  of 
Transportation  (UC)Ts),  Metropolitan 
Planning  Organizations  (MPOs), 
counties,  regional  planning 
commissions,  other  Federal  agencies, 
transit  agencies,  bicycle  advocacy 
groups,  engineering  organizations, 
consultants,  historical  commissions, 
environmental  groups,  and  customers — 
the  American  public.  These  comments 
were  all  reviewed  and  taken  into 
consideration  in  the  development  of  this 
NPRM.  Another  element  of  outreach  has 
included  meetings  with  our  key 
stakeholder  groups,  other  Federal 
agencies,  and  the  regional  and  field  staff 
within  our  agencies. 

This  proposed  rule  will  be  one  part  of 
a  widespread  agency  effort  to  provide 
clear  and  consistent  guidance  on  how 
the  NEPA  process  can  be  most 
effectively  used  to  help  applicants  make 
transportation  decisions  which  reflect  a 
concern  for  social,  economic,  and 
environmental  well-being.  It  provides 
the  framework  upon  which  we.  along 
with  State  DOTs.  MPOs,  transit 
agencies,  and  Federal  land  management 
agencies,  can  base  our  approach  to 
transportation  decisionmaking. 

We  recognize  that  a  wide  range  of 
issues  exist  in  the  realm  of 
transportation  and  the  environment. 
Our  outreach  effort  associated  with 
TEA-21.  as  well  as  feedback  to  the 
Options  Paper,  have  highlighted  many 
areas  of  concern  for  which  the  FHW  A 
and  the  ITA  policy  should  be  more 
clearly  articulated.  However,  not  all  of 
these  areas  will  be  directly  addressed  as 
part  of  this  rule.  For  many  topics  for 
which  we  feel  regulatory  treatment  is 
unnecessary  or  inappropriate,  we  intend 
to  issue  a  comprehensive  package  of 
materials  to  provide  detailed, 
nonregulatory  information  on  how  to 
incorporate  such  considerations  into  the 
NEPA  process.  In  addition,  certain  other 
topics  will  be  the  subject  of  individual, 
separate  regulations  or  guidance. 

The  comprehensive  package  of 
informational  materials  is  envisioned  as 
a  replacement  both  for  the  1987  FHW  A 
Technical  Advisory  6640.8a  on 
environmental  documents  and  the  FTA 
(formerly  Urban  Mass  Transportation 
Administration)  Circular  5620.1  '  on 
environmental  assessments.  The  timing 
of  its  development  is  intended  to  be 
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consistent  with  the  development  of  the 
regulations  that  will  result  from  this 
NPRM  We  anticipate  that  the  comments 
we  receive  on  the  NPRM  will  help  guide 
the  creation  of  the  informational 
materials,  .is  well  as  the  regulations. 
Thus,  a  more  complete  picture  of  our 
approach  will  be  presented 

Further,  we  have  been  working  with 
Federal  environmental  agencies  to 
implement  the  environmental 
streamlining  provisions  of  TEA-21.  The 
results  of  those  activities  are  described 
in  the  section-by-section  analysis 
discussion  later  in  this  preamble. 

The  TEA-21  outreach  effort  and 
comments  on  the  Options  Paper  have  all 
helped  guide  us  in  developing  this 
notice  of  proposed  rulemaking. 
Comments  on  this  NPRM  are  welcomed 
and  will  be  taken  into  accoimt  prior  to 
the  issuance  of  a  final  regulation 
containing  updated  NEPA 
implementation  requirements. 

Relationahip  to  U.S.  DOTa  Statevdde 
and  Metropolitan  Planning  Regulation 
and  Other  Rulemaking  Efforts 

There  are  four  additional  rulemaiung 
activities  either  underway  or  planned 
which  relate  closely  to  this  notice  of 
proposed  rulemaking.  These  include: 
the  joint  FHWA/FTA  rules  on  statewide 
and  metropolitan  planning  and  on 
section  4(0.  and  the  FHWA  rules  on 
acquisition  of  right-of-way  and  decision- 
build  contracting.  The  relationship  with 
the  statewide  and  metropolitan 
planning  rulemaking  is  described 
below,  and  the  TEA-21  provisions  and 
input  received  through  the  Options 
Paper  on  the  other  three  issue  areas 
follows: 

Statewide  and  Metropolitan  Planning 

Concurrent  with  the  release  of  this 
notice  of  proposed  rulemaking,  the  US. 
DOT  is  issuing  a  notice  of  proposed 
rulemaking  to  update  and  revise  its 
statewide  and  metropolitan  planning 
regulations  (23  CFT?  part  450  and  49 
CFR  part  613).  As  proposed  in  these 
coordinated  rulemaking  actions,  the 
statewide  and  metropolitan  planning 
rule  and  the  NEPA  and  transportation 
decisionmaking  rules  would  both  be 
moved  to  new  parts:  1410  and  1420, 
respectively.  This  co-location  is 
intended  to  underscore  the  integrated 
nature  of  transportation  planning  and 
the  NEPA  process. 

We  intend  to  ensure  that  the 
regulatory  provisions  governing 
statewide  and  metropolitan  planning 
and  NEPA  work  in  a  consistent  and 
complementary  fashion,  and  result  in 
sound  transportation  decisions.  We 
view  the  changes  in  TEA-21  as 
opportunities  to  improve  and  integrate 


planning  and  environmental  processes 
to  support  more  effective 
decisionmaking  and  it  is  in  this  context 
that  both  notices  of  proposed 
rulemaking  were  developed.  It  is  our 
intent  to  establish  consistency  between 
the  two  regulations  to  allow  our  State 
and  local  transportation  partners  that 
choose  to  conduct  social,  economic,  and 
environmental  analysis  at  the  planning 
stage  to  incorporate  that  analysis  at  the 
project  development  phase.  This 
approach  offers  options  for  integrating 
project  development  efficiencies  into 
tne  overall  planning  process,  where 
States,  MPOs,  and  transit  agencies  deem 
such  action  appropriate  and  desirable. 

Section  4(f)  (49  U.S.C.  303) 

We  propose  to  move  the  reference  and 
citation  for  section  4(f)  ^  in  title  23  of  the 
Code  of  Federal  Regulations.  This 
proposal  removes  the  provisions  on 
section  4(f}  from  the  NEPA  rule  and 
establishes  a  separate  regulation  for 
section  4(f).  Years  of  applying  section 
4(f)  to  new  and  unprecedented 
situations  have  led  to  a  history  of  case 
experience  which  must  be  reflected  in 
the  regulation.  As  a  result,  the  rules 
governing  section  4(f)  have  grown  to  the 
point  that  they  warrant  their  own  part 
in  the  regulations.  We  can  envision  a 
separate  effort  to  revise  and  update  the 
section  4(f)  rule;  however,  we  are 
proposing  minor  changes  at  this  time. 
Nevertheless,  we  invite  coiiunent  on 
suggested  changes  to  the  Section  4(f) 
rule  of  a  more  substantive  nature.  A 
comprehensive  package  of  informational 
materials  that  will  be  released 
concurrent  with  this  final  regulation 
will  elaborate  on  the  continued  fully 
integrated  relationship  between  the 
NEPA  process  and  the  section  4(f) 
evaluation  process. 

The  information  within  the  proposed 
section  4(f)  regulation  has  not  changed 
in  concept.  However,  new  information 
has  been  added  to  bring  the 
administration  of  section  4(f) 
evaluations  up-to-date  with  FHWA  and 
FTA  programs  such  as  Transportation 
Enhancements,  Transit  Enhancements, 
the  Symms  National  Trail  Program,  etc. 
There  has  been  little  substantive  change 
in  the  requirements  of  the  section  4(f) 
regulation;  rather  the  format  of  the 
information  presented  has  been  changed 


•  Section  4(f)  of  the  Departmenl  of  Transportation 
Act.  which  protected  certain  pubhc  lands  and  all 
historic  sites,  technically  was  repealed  in  1983 
when  It  was  codified  without  substantive  change, 
as  49  U  S  C.  303   This  regulation  continues  to  refer 
to  section  4(0  be<:ause  it  would  create  needless 
( onfusion  to  do  otherwise,  the  policies  section  4(f) 
engendered  are  widely  referred  to  as  "section  4(0" 
matters  .^  provision  with  the  same  meaning  is 
found  at  23  li  S.C  136  and  applies  only  to  FHWA 
actions. 
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to  reflect  these  program  changes  and 
proposed  organizational  changes. 

Tne  separation  of  the  section  4(f)  and 
NEPA  procedures  into  separate 
regulations  is  not  intended  to  fragment 
compliance  with  section  4(f)  and  NEPA. 
Otir  intent  is  to  continue  a  fully 
integrated  implementation  under  the 
united  and  coordinated  process 
provided  by  the  NEPA  procedures  as  an 
umbrella  for  addressing  all  relevant 
responsibilities,  including  section  4(f). 
Placing  the  two  regulations  in  sequence 
within  the  Code  of  Federal  Regulations, 
with  cross  references  between  them,  is 
intended  to  communicate  the  continued 
integration  of  8ecti<»  4{f)  and  the  NEPA 
process. 

Right-of-Way  Acquisition 

Section  13Q1  of  the  TEA-21  allows 
the  value  ef  land  acquired  by  a  State  or 
local  government  without  Federal 
assistance  to  be  credited  to  the  State 
share  of  a  federally-assisted  project 
which  uses  that  lajid.  However,  the  law 
stipulated  that  the  land  acquisition  must 
not  influence  the  environmental 
assessment  of  the  project,  including  the 
need  to  construct  the  project,  the 
consideration  of  alternatives,  and  the 
selection  of  a  specific  location. 

The  FHWA  considered,  under  a 
separate  rulemaking,  covering  "Right-of- 
Way  Program  Administration" 
publisheNd  as  a  final  rule  in  the 
December  21,  1999,  Federal  Register,  an 
"early  acquisition"  policy  to 
accommodate  the  acquisition  of  land  or 
other  property  interests  (including  "at- 
risk"  activities)  by  State  or  local 
agencies  that  may  be  deemed  necessary 
while  NEPA  considerations  are  being 
concluded.  These  acquisitions  would  be 
considered  "at-risk"  in  that  the  Federal 
reimbursement  for  a  share  of  the 
acquisition  costs  would  be  forthcoming 
only  if  the  acquired  property  is 
subsequently  used  in  a  federally- 
assisted  project.  Interested  parties 
should  refer  to  the  December  21, 1999, 
final  rulemaking  (64  FR  71284-71297) 
in  the  Federal  Register. 

Advance  right-of-way  acquisition  was 
the  subject  of  considerable  debate 
during  the  TEA-21  outreach  efforts. 
Several  commenters  including  the 
Capital  Area  MPO  in  Albany,  NY, 
argued  that  the  advance  acquisition  of 
right-of-way  in  rapidly  growing  areas  is 
desirable,  cost  effective  and  good  policy. 
These  commenters  view  land 
acquisition  as  environmentally  neutral, 
in  that  unused  land  can  be  disposed  of. 
often  at  a  profit.  Others,  including  the 
National  Coalition  to  Defend  NEPA. 
noted  the  inherent  conflict  between 
allowing  advance  right-of-way 
acquisition  and  corridor  preservation 


initiatives,  and  the  selection  of  a 
preferred  alternative  as  part  of  the  NEPA 
process.  The  National  Coalition  to 
Defend  NEPA  argues  that  purchase  of 
land  represents  a  commitment  to  a 
particular  project  location  and  that  it. 
therefore,  would  influence  the 
assessment  of  the  project  under  NEPA. 

Design-Build  Contracting 

Section  1307  of  the  TEA-21  permits 
a  State  or  local  transportation  agency  to 
award  a  design-build  contract  during 
project  development  provided  that  final 
design  shall  not  commence  before  the 
NEPA  process  has  been  completed. 

We  nave  been  concerned  about 
design-build  contracts  (also  called 
"turnkey"  contracts)  for  federally- 
assisted  projects  being  let  before  the 
NEPA  process  has  been  completed.  To 
do  so  could  give  the  appearance  that  the 
State  or  local  transportation  agency  is 
fully  conunitted  to  a  single  course  of 
action,  and  that  the  NEPA  process  is 
simply  a  clearance  exercise  and  not  a 
true  decisionmaking  process.  There 
may,  however,  be  some  situations  in 
which  design-build  procurement  can  be 
structured  to  allow  for  the  design- 
builders  to  work  on  an  alternative 
emerging  from  the  NEPA  process.  Our 
agMicies  recognize  that  the  emerging 
interest  in  design-build  contracting  may 
warrant  specific  regulatory  language  or 
guidance  addressing  the  relationship 
between  design-build  procurement  and 
NEPA. 

Diiring  the  TEA-21  outreach  efforts, 
some  commenters  suggested  that  design- 
build  contracting  provisions  could 
include  clauses  that  would  preclude 
work  on  construction  or  the  "building" 
of  projects  until  after  the  NEPA  Record 
of  Decision  ^  is  made.  The  American 
Road  and  Transportation  Builders 
Association  (ARTBA)  suggested  that  any 
work  done  on  projects  using  this  type  of 
procurement  method  would  be  "at-risk" 
xmtil  the  NEPA  Record  of  Decision  is 
announced,  meaning  that  the  work  may 
have  to  be  discarded  if  the  NEPA 
process  ultimately  results  in  selection  of 
an  alternative  project.  In  these  cases,  the 
State  or  local  agency  would  not  be 
eligible  to  receive  Federal 
reimbursement  until  that  time,  and  only 
if  the  action  was  consistent  with  the 
Record  of  Decision.  The  Virginia  DOT 
suggested  that  design-build 
procurement  awards  should  not  be 
made  until  after  the  NEPA  process  had 
been  concluded,  at  which  point  the 


'  NEPA  Record  of  Decision  is  the  documentation 
of  final  action  by  the  FHWA  and  the  FTA  regarding 
their  decision  on  a  proiert  action  (final  allemativf 
chdsen.  impacts,  mitigation  and  basis  for  decision, 
etc .)  addressed  in  an  Environmental  Impact 
Statement. 


specifics  of  the  location  and  design 
decisions  would  be  known.  This 
approach  has  been  used  by  the  FTA  in 
its  Turnkey  Demonstration  Program. 
The  Orange  County  Transportation 
Corridors  Agency  suggested  that  having 
a  design-build  agency  on  board  at  the 
earliest  possible  time  is  actually 
environmentally  beneficial,  since  it  can 
contribute  valuable  input  in  a  timely 
way,  to  arrive  at  implementable  and  cost 
effective  recommendations. 

For  highway  projects,  the  FHWA's 
Office  of  Infrastructure  is  responsible  for 
developing  regidations  which 
implement  this  TEA-21  provision.  It  is 
currently  engaged  in  fact-finding  and 
consultation  among  transportation 
partners  including  the  American 
Association  of  State  Highway  and 
Transportation  Officials  (AASHTO).  and 
anticipates  beginning  the  formal 
rulemaking  process  next  year. 
Achieving  a  balance  between  realizing 
the  fullest  time-savings  potential  of 
design-build  contracting  and 
maintaining  the  integrity  of  the  NEPA 
process  will  be  the  subject  of 
considerable  discussion  during  that 
rulemaking  process. 

Our  agencies  intend  to  adopt 
consistent  policies  on  the  NEPA-related 
aspects  of  the  design-build  issue  for  two 
reasons:  (1)  Transit  projects  should  not 
have  procedural  -disadvantages  in 
comparison  to  highway  projects,  and  (2) 
Federal  transit  law  (49  U.S.C.  5304(e)) 
requires  that  the  FTA  and  the  FHWA 
conform  their  NEPA  processes  to  each 
other's. 

Section-by  Section  Analysis  of  the 
Proposed  Rule  on  NEPA  and  Related 
Procedures  for  Transportation 
Decisionmaking 

This  section  of  the  notice  of  proposed 
rulemaking  includes  a  section-by- 
section  analysis  of  the  proposed  rule  on 
NEPA  and  incorporates  simimar\' 
information  on  comments  received  on 
the  Options  Paper.  All  comments  on  the 
Options  Paper  are  contained  in  the 
docket.  The  comments  are.  of  necessity, 
summarized  in  each  of  the  relevant 
sections  of  the  proposed  rule  and  are 
intended  to  provide  an  overall 
perspective  on  the  comments  submitted 
to  the  FHWA  and  the  FTA.  Details  on 
specific  comments  and  input  can  be 
obtained  by  reviewing  the  materials  in 
the  docket. 

The  proposed  regulations  have  been 
reordered  as  to  content  and  organized 
into  the  following  fotir  subparts: 
Subpart  A — Purpose,  Policy,  and 

Mandate; 
Subpart  B — Program  and  Project 

Streamlining; 
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Sul)part  (i  —  I'rix CSS  ami  IJucuiiu'nt.ition 

Kfcjuin'iiii'nts:  and 
Subpart  D — Definitions. 


Till'  tolldwiiii^  tahh'  highlights  the 
iviinltTing  <iiid  organization  for  oach 

prnposfd  siihp.irl: 


Proposed  Section 


Current  Section 


Subpart  A— Purpose   Policy   and  Mandate  

1420  101     Purpose  of  this  regulation 

1420  103     Relationship  ot  this  regulation  to  the  CEQ  regulation  and 

other  guidance 
1420  105     Applicability  ol  this  regulation  „ „ 


None 
771  101 
771  103 


Purpose 
[Reserved] 


1420  107     Goals  of  the  NEPA  process     ,. 

1420  109     The  NEPA  umbrella  

1420  111     Environmental  justice  

1420  113  Avoidance  minimization  mitigation  and  enhancement  re- 
sponsibilities 

Subpart  B — Program  and  Project  Streamlining 

1420  201  Relationship  ot  planning  and  project  development  proc- 
esses 

1420  203 

1420  205 

1420  207 

1420  209 

1420  211 

1420  213 

Subpart  C- 

1420  301 


I  771  109(a)     Applicability  and  responsibilities  and 
771  111(1)     Early  coordination,  public  involvement    and  project  devel- 
opment 
None 

771  105  Policy 
771  105  Policy 
771  '05     Policy 

None 
None 


Environmental  streamlining       

Programmatic  approvals 

Quality  assurance  process  

Alternate  procedures        

Use  ot  this  part  by  other  U  S  DOT  agencies 
Emergency  action  procedures 
-Process  and  Documentation  Reguirements 
Responsibilities  ot  the  participating  parlies 


1420  303     Interagency  coordination 


1420  305     Public  invoivemeni 


1420  307     Project  development  and  timing  ol  activities 


None 
1420  309 
1420  311 
1420  313 
1420  315 
1420  317 
1420  319 
1420  321 
1420  323 
1420  325 
Subpart  D- 
1420  401 
1420  403 


Classes  of  actions  

Categorical  exclusions         

Environmental  assessments  ..™.«_™. 

Findings  ot  no  significant  impacts  „.... 

Draft  environmental  impact  statements  

Final  environmental  impact  statements  . 

Record  ot  decision  

Re-evaluations 

Supplemental  environmental  impact  statements 

-Definitions  , „,.,. 

Terms  defined  elsewhere 

Terms  defined  m  this  part    


None 
None 
771  125 
None 
None 
771  131 
None 
771  109 
771  111 

ment 
771  111 

ment 
771  111 

ment 
771  113 


!•»««•«(•••«•««•«••■■< 


771 
771 

771 
771 
771 

771 

771 

771 

771 

None 

None 

771  107 


115 
117 
119 
121 
123 
125 
127 
129 
130 


Final  environmental  impact  statements. 


Emergency  action  procedures 

Applicability  and  responsibilities 

Early  coordination,  public  involvement  and  project  develop- 
Early  coordination  public  involvement,  and  project  develop- 
Early  coordination    public  involvement,  and  project  develop- 

and 
Timing  of  administration  activities. 
Classes  of  actions 

Categorical  exclusion 
Environmental  assessments 
Findings  of  no  significant  impacts 
Draft  environmental  impact  statements. 
Final  environmental  impact  statements. 
Record  ol  decision 
Re-evaluations 
Supplemental  environmental  impact  statements 


Definitions. 


Subpart  A — Purpose.  Policy  and 
Mandate 

This  prnjinscd  suhp.irl  sots  mit  tiir 
framtnvnrk  for  the  FHVV.A/f-TA  NKI'A 
priK  CSS   It  (  uniplcmi'iits  ,ind 
supplcnuMits  thr  I'luti'd  .St.iti-s  Cmnu  il 
nn  Envirnnmcntal  Qu.ilitv  (CKCj) 
[irnvisiiiiis  that  sit\('  ,i  siinii.ir  turn  timi 
for  till'  rntiri'  F'l'dcr.il  t^nvcriiiiu'iit 

Section  N2()  101     PuvfHisc  i>l  This 
RfiliildtiDii 

Cairri'iit  *?  771  101  vvmild  he 
redfsignali'd  ,is  i^  141i()  101  .uid  ri'viscd 
to  ftstabli.sh  that  tin-  incus  nt  the 
proposed  rcgul.itiuii  is  tn  ( oiidiii  t  .i 
di'cisidiiiniikini;  [iriiress  for 
trausporlalidii  ()rii|c(  Is  thai.  iiiidiT 
NKPA.  integrates  and  stnnunlincs 
ciinipli.iiKi'  with  all  trans[)()rtatiim  and 
cnvironinenlal  laws  applicahlc  to 
dtHisioniudking  during  prnjei  I 


dr\  I'liipnient    Kffi'reiK  c  is  made  to  the 
ifgiilatinns  for  transportation  planning 
■Is  (icing  a  (.iintriliuting  factor  to  this 
(let  isiiiiiinaking  process. 

Sfi  titui  14J(l  1(1. 1     Uflutionship  nf  This 
Rriiuldlion  to  thi'  CEQ  RriiiiUition  (imi 
( )thi'r  (.'fiiidiinct' 

The  prnpiiscd  t;  141^0  103  docs  not 
.ippc.ir  in  the  current  regulation   ll 
clarihcs  that  this  regulation  is  to  he  read 
as  ,1  supplement  to  the  (lEQ's 
gii\  crnnicntwidc  regulations  for 
implementing  NEPA  (40  CFK  parts 
1. ')()()- 1508)  and  contains  specdfu; 
pro\  isions  for  Federal  surface 
Ir.inspiirtation  actions  under  our 
jurisdiction.  Further,  the  proposed 
section  acknowledges  that,  in  addition 
In  issuing  revised  NEP,\  regul.itions.  we 
will  conduct  and  fulfill  our 
responsihilitics  under  NEPA  using  any 


( omhiiiHtion  of  approaches  including, 
but  not  limited  to.  nonregulatorv 
guidance,  training,  and  technical 
assistance. 

The  riEQ  regulations  cover  regulatory 
definition  and  general  environmental 
prociulural  requirements  (eg  . 
acceptable  de\elopment  and  evaluation 
of  an  acceptable  range  of  alttirnatives). 
These  are  not  repeated  in  this  proposed 
rule  because  we  want  to  avoid 
confusion  by  repeating  or  paraphrasing 
flEQ  requirements.  Reproducing 
n^quirements  in  the  F'HWA  and  the  FTA 
envirrmmental  regulations  that  are 
identical  to  CEQ  requiremt^nts  could 
create  potential  conflicts  and  confusion 
as  to  the  applicability  of  f'EQ  provisions 
not  reproduced.  Instead,  the  chosen 
approach  makes  a  discernible 
( onnection  between  the  diffc^rent 
regulations,  and  provides  the 
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opportunity  for  general  practitioners  to 
increase  their  famiharity  with  and 
understanding  of  the  CEQ  regulations,  a 
familiarity  of  which  is  essential  to  their 
ability  to  comply  fully  with  all  of  the 
environmental  requirements  applicable 
to  transportation  projects. 

Section  1 420. 1 05    Applicability  of  This 
Regulation 

The  proposed  section  revises  current 
§§  771.109  and  771,111,  Applicability 
and  responsibilities  and  Early 
coordination,  public  involvement,  and 
project  development,  respectively.  The 
language  appearing  in  paragraph  (a)  of 
the  proposed  section  is  a  shortened 
version  of  paragraph  (a)  of  current 
§  771.109.  Paragraph  (b)  in  the  proposed 
section  is  essentially  the  existing  criteria 
for  allowable  segmentation  of  projects, 
taken  from  paragraph  (f)  of  §771.111. 

Section  1420.107    Goals  of  the  NEPA 
Process 

Proposed  section  §  1420.107  is  to  be 
read  in  close  conjunction  with  the 
subsequent  proposed  §  1420.109. 
Section  1420.107  would  establish  the 
goals  of  the  FHWA/FTA  transportation 
decisiorunaking  process.  The  goals  are 
drawn  from  a  variety  of  statutory 
mandates,  including  NEPA  itself,  and 
provisions  of  the  various  transportation 
laws  that  authorize  our  programs.  The 
NEPA  process  is  a  partnership  among 
Federal,  State,  and  local  governments 
and,  at  times,  private  entities.  Our  intent 
in  this  section  is  to  establish  a  common 
understanding  within  the  partnership  of 
the  goals  to  be  achieved  through  the 
NEPA  process. 

The  FHWA  and  the  FTA  reaffirm  their 
role  as  lead  Federal  agencies,  and 
underscore  their  responsibility  to 
manage  the  NEPA  process  with  the 
objective  of  achieving  these  goals.  This 
responsibility  extends  to  ensuring  that 
Federal  NEPA  decisions  pay  appropriate 
deference  to  State  and  local  decisions 
made  in  good  faith  and  not  coerce  a 
particular  Federal  point  of  view.  State 
and  local  decisions  made  with  full 
consideration  of  a  broad  range  of  social, 
economic,  and  environmental  factors, 
and  with  the  advice  of  appropriate 
Federal  and  other  State  resource 
agencies  (i.e..  the  agencies  responsible 
under  law  for  the  protection  or 
management  of  natural  and  conununity 
resources)  and  with  public  involvement 
are  those  most  likely  to  advance  the 
NEPA  goals. 

Section  1420.109     The  NEPA  Umbrella 

Proposed  §  1420.109  would  replace 
portions  of  current  §  771.105,  Policy. 
The  proposed  section  sets  forth  our 
basic  policy  regarding  how  the 


decisionmaking  process  for  surface 
transportation  projects  is  to  be 
conducted  .  The  proposed  section  states 
the  intent  of  our  agencies  to  use  the 
NEPA  process  as  the  overarching 
procedural  construct  under  which  the 
varied  legal  requirements, 
environmental  issues,  and  public 
interests  relevant  to  the  transportation 
decision  are  brought  to  bear;  hence  the 
term  "NEPA  umbrella"  is  used  to 
describe  the  concept.  The  consideration 
of  a  proposed  action  under  NEPA 
concludes  with  a  decision  made  in  the 
best  overall  public  interest:  one  that 
balances  the  need  for  safe  and  efficient 
transportation  with  the  project's  social, 
economic,  enviromnental  benefits  and 
impacts,  and  the  attainment  of  relevant 
environmental  protection  goals. 

Experience  in  administering  the 
NEPA  process  has  shown  that  many 
practitioners  do  not  fully  understand  or 
practice  our  approach  of  using  the 
NEPA  process  as  an  umbrella  for 
integrating  their  studies,  reviews,  or 
consultations  and  satisfying  all  relevant 
requirements  in  a  single,  integrated 
decisionmaking  process.  Instead,  many 
have  chosen  to  approach  the  various 
requirements  as  obstacles  or  hurdles  to 
be  addressed  in  a  less  than 
comprehensive  fashion.  Many  delayed 
projects  or  failed  processes  can  be 
traced  back  to  a  disintegrated  and 
disconnected  approach  to  meeting 
NEPA  and  other  requirements.  This 
section  of  the  regulation  is  intended  to 
clarify  the  preferred  approach  and 
explicitly  demonstrate  the  multitude  of 
factors  that  can  influence  Federal 
decisionmaking.  Setting  forth  these 
expectations  will  contribute  to  a  better, 
more  efficient  and  timely  NEPA  process, 
one  that  is  envisioned  in  the  TEA-21 
and  highlighted  in  its  section  1309  on 
environment^  streamlining. 


Section  1420.111 
Justice 


Environmental 


Subsequent  to  the  previous  regulator\' 
revision  in  1987,  the  1994  Executive 
Order  12898  on  Environmental  Justice 
was  issued  to  address 
disproportionately  high  and  adverse 
human  health  and  environmental  effects 
of  Federal  government  programs, 
policies,  and  activities  on  minority 
populations  and  low  income 
populations.  This  section  would  be 
added  to  present  regulatory  language 
from  our  policy  on  environmental 
justice  that  is  articulated  in  the  DOT 
Order  5610.2  on  Environmental  Justice 
(62  FR  18377,  April  15,  1997). 


Section  1420.113  Avoidance. 
Minimization,  Mitigation,  and 
Enhancement  Responsibilities 

This  section  would  present  our  policv 
regarding  NEPA's  mandate  that  Federal 
agencies,  to  the  fullest  extent  possible, 
use  all  practicable  means  to  restore  and 
enhance,  and  avoid  or  minimize  any 
possible  adverse  effects  of  their  actions 
upon  the  quality  of  the  human 
environment. 

Our  policy  towards  correcting  adverse 
impacts  is  contained  in  the  hierarchical 
but  not  necessarily  sequential  concepts 
of  avoidance,  minimization,  and 
mitigation  of  impacts,  and  in  the 
evaluation  of  environmental 
enhancements.  The  policy  is  consistent 
with  the  CEQ's  approach  to  mitigation 
presented  in  40  CFR  1500.2(f)  and 
elsewhere,  and  would  revise  the 
language  concerning  mitigation  of 
adverse  impacts  currently  provided  at 
§  771.105(d).  The  proposed  language 
reflects  also  the  broadened  Federal 
funding  eligibility  for  enhancement 
measures,  such  as  transportation 
enhancement  activities  and  transit 
enhancements,  enacted  with  ISTEA  and 
TEA-21.  The  section  would  address  the 
eligibility  for  Federal  funding  (to  the 
extent  authorized  by  law),  of  measures 
to  avoid,  minimize,  or  mitigate  impacts, 
or  to  provide  or  implement 
enhancements. 

Our  general  responsibility  for 
ensuring  that  mitigation  is  carried  out 
would  be  presented  in  paragraph  (d)  of 
the  proposed  section,  NEPA 
Commitments.  These  provisions  would 
be  redesignated  from  §  771.109(b)  to 
streamline  the  subject  matter  of  the  new 
regulations;  the  original  text  would  be 
revised  to  detail  the  responsibility  for 
implementing  mitigation  measures  and 
environmental  enhancements  that 
resulted  from  commitments  made  in  the 
FHWA/FTA  NEPA  process. 

Subpart  B — ^Program  and  Project 
Streamlining 

This  subpart  would  group  together  a 
set  of  provisions  aimed  at  improving  the 
NEPA  process,  either  on  individual 
projects  or  on  a  programwide  basis,  so 
that  transportation  decisions  can  be 
made  in  a  timely  and  environmentally 
sensitive  manner.  It  would  respond  in 
part  to  the  TEA-21  chapter  on  flexibility 
and  streamlining,  which  addresses 
major  investment  stiidy  integration 
(section  1308)  and  contains  the 
provisions  on  environmental 
streamlining  (section  1309). 

Section  1420.201     Relation  of  Planning 
and  Project  Development  Processes 

This  section  would  clarifj'  the 
relationship  of  the  transportation 


33966 


Federal  Register/ Vol.  BS.  No.   102 /Thursday.  May  25.  2000 /Proposed  Rules 


planning  process  and  the  project 
development  process  which  is  the 
suhject  of  this  NPRM   It  reflects 
coordination  with  our  concurrent 
proposed  Metropolitan  and  .Staffwide 
Planning  regulations;  *>  1420.318  of  that 
proposed  rule,  and  its  preanihle, 
provide  further  discussion  of  the 
relationship  between  the  planning  and 
project  development  processes.  The 
section  also  stresses  that  the  record  of 
prior  transportation  planning  activities, 
such  as  development  cf  purpose  and 
need  and  the  systems-level  evaluation  of 
alternatives,  shall  be  incorporated  into 
the  scoping  (jr  early  coordination  phases 
of  an  EIS  or  EA,  respectively,  in  order 
to  establish  the  alternatives  to  be 
advanced  to  the  NEPA  process. 

Our  agencies  feel  it  is  essential  to 
clarify  the  nature  of  the  linkage  between 
planning  and  the  NEPA  process  in  this 
NPRM.  The  transportation  planning 
process  needs  to  be  better  coordinated 
with  the  project  development/NEPA 
process  so  that  transportation  planning 
decisions  can  ultimately  support  the 
development  of  the  individual  projects 
which  arise  from  transportation  plans. 
During  the  TEA-2 1  outreach  efforts, 
opinions  varied  over  whether  regulatory 
language  or  guidance  should  be  used  to 
integrate  planning  and  programming 
activities,  but  most  commenters  agreed 
that  the  linkage  between  planning  and 
project  development  needs  to  be 
cultivated.  Many  commenters,  including 
the  AASHTC)  and  many  State  DOTs. 
opposed  any  regulatory  language  which 
would  place  requirements  of  NEPA  into 
the  planning  process.  Others,  including 
the  National  Coalition  to  Defend  NEPA. 
pointed  to  the  need  for  the  core  values 
of  the  NEPA  process  to  be  incorporated 
into  the  planning  process  and  suggested 
that  regulatory  language  is  in  order 

The  Options  Paper  discussed  the 
notion  that  the  establishment  of  purpose 
and  need  and  the  broad  scale  evaluation 
of  alternatives  can  often  be  best 
accomplished  during  the  planning 
process.  How  to  frame  the  statement  of 
purpose  and  need  so  that  it  is  neither 
too  narrow  nor  too  broad  is  a  continuing 
challenge.  If  too  narrowly  conceived, 
purpo.se  and  need  can  constrain  the 
process  with  an  unreasonably  limited 
set  of  possible  solutions;  if  too  broadly 
constructed  purpose  and  need  may  lead 
to  an  unmanageably  large  .set  of 
alternatives  that  unnecessarily  bog 
down  the  process.  Options  to  provide 
clearer  direction  regarding  what 
constitutes  an  acceptable  statement  of 
purpose  and  need  are  being  explored 
and  we  invite  specific  comments  on  this 
issue. 

There  was  considerable  support  for 
allowing  .States  and  MPOs  the  option  of 


addressing  purpose  and  need  in  the 

planning  process,  and  even  to  initiate 
the  NEPA  process  at  that  time.  This 
would  allow  stakeholders  to  conduct 
broad  ranging  planning  and  subregional 
studies.  reac:h  agreement  on  purpose 
and  need  during  the  planning  process, 
and  benefit  from  such  analyses  by  using 
them  directly  in  the  NEPA  process. 
There  was  also  strong  support  for 
establishing  a  point  during  the  NEPA 
process  at  which  the  participants  would 
discuss  and  concur  in  a  statement  of 
purpose  and  need. 

However,  a  considerable  number  of 
commenters.  including  many  State 
DOTs  and  MPOs.  objected  to  any 
mandate  for  the  determination  of 
purpose  and  need  during  planning  and 
argued  that  it  would  burden  the 
planning  process  and  add  considerable 
delay  by  seeking  a  determination  of 
need  at  an  inappropriate  juncture. 

The  Surface  Transportation  Policy 
Project  (STPP)  recommended  a  two- 
stage  NEPA  process  where  the  first 
phase  would  evaluate  the  range  of 
social,  fiscal,  and  environmental  costs 
and  benefits  of  various  alternative 
visions  for  a  corridor  or  community. 
Ba.sed  on  this  evaluation,  an  initial 
statement  of  purpose  and  need  would  be 
articulated.  This  purpose  and  need 
statement  would  be  very  broad,  an 
articulation  of  the  goals  for  the  area 
already  arrived  at  through  the  planning 
process,  for  example  The  STPP 
proposed  that  a  wide  field  of  inquiry 
would  be  maintained  at  this  stage 
Subsequent  to  this  phase  of  evaluation, 
and  once  a  detailed  review  of  options  is 
complete,  an  agency  would  have  the 
information  necessary  to  propose  a 
revised,  more  specific  statement  of 
purpose  and  need.  It  would  be  this 
revised  statement  of  purpose  and  need 
that  would  serve  asihe  basis  for  a 
detailed  review  of  alternatives  under 
NEPA.  Under  both  phases,  the  choice  of 
a  project  purpose  would  be  subject  to 
public  input. 

The  Environmental  Law  and  Policy 
Center  argued  for  the  allowance  of 
lower-cost  and  lesser  impact  project 
alternatives  to  be  selected  through  the 
NEPA  process  even  if  they  do  not  fully 
meet  the  stated  purpose  and  need.  Both 
the  US  EPA  and  the  U.S.  Department 
of  Interior  argued  for  broadly  defined 
purpose  and  need  during  planning  to 
ensure  that  a  full  range  of  modal 
alternatives  are  considered. 

The  National  Coalition  to  Defend 
NEPA  expressed  concern  over  the 
development  of  purpose  and  need 
during  planning.  It  felt  this  could 
prematurely  preclude  options  and 
alternatives  and  argued  that,  until  the 
DEIS  is  completed,  insufficient 


information  is  available  with  which  to 
make  such  decisions.  In  short,  it  is 
concerned  that  defining  purpose  and 
need  so  early  (in  planning)  could  have 
the  effect  of  "setting  in  stone  "  projects 
without  adequate  consideration  of 
alternatives. 

Commenters  asked  for  examples,  best 
practices  and  information  on  issues 
related  to  purpose  and  need 
determination,  and  there  was  general 
consensus  that  improvements  in 
defining  purpose  and  need  are 
warranted.  They  felt  that  the  difficulties 
articulated  in  the  Options  Paper  relating 
to  broad  versus  narrow  statements  of 
purpose  and  need  are  indeed  real 
problems  and  that  our  agencies  could 
provide  useful  guidance  in  this  area. 

We  intend  to  provide  continuity 
between  the  systems  planning  and 
project  development  processes  so  that 
the  results  of  analysis  performed  during 
the  planning  stage,  including  project 
purpose  and  need,  alternatives,  public 
input,  and  environmental  concerns  are 
brought  forward  into  project 
development  The  proposed  integration 
of  the  planning  and  project 
development  process  embodied  in  this 
regulation  would  enable  a  more  broadly 
defined  statement  of  purpose  and  need 
to  be  addressed  at  appropriate  points  in 
the  integrated  process. 

There  has  also  been  much  discussion 
of  the  standing  given  to  planning 
decisions  on  alternatives  to  be  advanced 
or  dropped  from  consideration.  The 
proposed  regulation  envisions  an  active 
discussion  of  this  issue  during  scoping, 
with  the  involvement  of  the  responsible 
planning  agencies  [i.e.,  the  MPO  and/or 
the  State  DOT).  Ultimately,  the  U.S. 
DOT  agency,  in  cooperation  with  the 
applicant,  must  decide  the  range  of 
alternatives  to  be  evaluated  in  detail  in 
the  NEPA  document.  The  proposed 
regulation  allows  these  agencies  to 
recognize  planning  decisions  made  with 
adequate  supporting  documentation. 
Though  the  form  and  content  of  this 
support  will  not  be  specified  in  the 
regulation,  we  expect  to  see  some  or  all 
of  the  following  offered  in  this  context: 
technical  studies  as  envisioned  by 
proposed  §  1420.318fb).  documentation 
of  public  reviews  and  comments,  formal 
policy  board  resolutions  in  the  case  of 
MPO  actions,  or  other  supporting 
materials  For  proposed  major  transit 
investments,  this  review  will  also 
decide  whether  the  documented 
planning  activities  constitute  the 
Alternatives  Analysis  required  by  49 
use  5309(e)  or,  alternatively,  if  the 
requirement  must  still  be  satisfied  in  the 
NEPA  process. 

We  propose  to  provide  more  detailed 
treatment  on  the  subjects  of  purpose  and 
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need,  and  the  development,  analysis, 
and  evaluation  of  alternatives  in  the 
comprehensive  package  of  informational 
materials.  This  would  include  how  to 
address  alternatives  which  in  the  past 
have  been  rejected  for  not  fully  meeting 
traditional  concepts  of  purpose  and 
need.  Further,  we  plan  to  showcase 
examples  of  successful  practices  which 
demonstrate  how  effective  integration  of 
planning  and  project  development  can 
protect  communities  and  environmental 
resources  and  save  time  in  providing 
needed  transportation  improvements. 

Examples  of  issues  that  might  be 
covered  include:  the  further 
consideration  of  alternatives  that  may 
not  fully  meeting  traditional  concepts  of 
purpose  and  need;  more  broadly  defined 
purpose  and  need  statements  during  the 
planning  stage  so  that  a  full  range  of 
modal  alternatives  are  considered;  an 
alternative  analysis  that  examines  non- 
construction  alternatives  that  use 
transportation  demand  strategies;  and 
fiexibility  to  encourage  the 
consideration  of  alternatives  which  may 
have  lower  than  originally  desired 
levels  of  transportation  service  if  there 
are  cost,  time,  and  impact  savings  that 
justify  the  lower  levels  of  transportation 
service. 

We  are  soliciting  comments  on  a 
suggestion  that  specifically  addressing 
the  requirements  of  the  major 
investment  study  in  the  plarming 
process  would  enhance  that  process  by 
forging  a  clearer  link  between  the 
planning  cuid  the  project-level  NEPA 
processes,  leading  to  greater 
streamlining  at  the  project  level. 

Section  1420.203     Environmental 
Streamlining 

This  new  section  would  be  added  to 
reflect  the  requirements  of  section  1309 
of  the  TEA-2 1.  The  basic  premise  of 
section  1309  of  the  TEA-21  was  to 
address  concerns  relating  to  delays, 
unnecessary  duplication  of  efforts  and 
costs  associated  with  the  development 
of  highway  and  transit  projects.  Section 
1 309  also  stipulates  that  nothing  in 
section  1309  shall  affect  the 
applicability  of  NEPA  or  any  other 
federal  environmental  statute  or  affect 
the  responsib'lity  of  any  federal  offices 
to  comply  with  or  enforce  such  statutes. 
The  rule  responds  to  the  TEA-21 
environmental  streamlining  provisions 
by  establishing  a  process  intended  to 
coordinate  Federal  agency  involvement 
in  major  highway  and  transit  projects 
with  the  goals  of  identifying  decision 
points  and  potential  confiicts  as  early  as 
possible,  integrating  the  NEPA  process 
as  early  as  possible,  encouraging  the  full 
and  early  participation  of  all  relevant 
agencies,  and  establishing  coordinated 


time  schedules  for  agencies  to  act  on  a 
project. 

This  proposed  section  of  the 
regulation  establishes  the  "coordinated 
environmental  review  process  "  which 
section  1309  of  the  TEA-21  directed  the 
Secretary'  of  Transportation  to  develop 
and  implement.  Paragraph  (a)  lays  out 
the  elements  of  this  coordinated 
environmental  review  process, 
providing  a  substantive  but  flexible  set 
of  actions  to  be  taken  by  the  U.S.  DOT 
in  cooperation  with  the  applicant  to 
ensure  that  the  goals  of  section  1309  are 
met.  An  important  element  of  this 
coordinated  environmental  review- 
process  is  reaching  closure  among  the 
Federal  agencies  on  the  scoping  process. 
This  paragraph  calls  for  agency 
concurrence  at  the  end  of  scoping, 
which  could  take  various  forms 
depending  upon  the  mutual 
understandings  and  agreements  of  the 
Federal  agencies.  In  the  event  of 
nonconcurrence,  this  paragraph 
provides  also  for  means  to  resolve 
interagency  disagreements  at  the  earliest 
possible  time.  Paragraph  (b)  describes 
the  process  for  applying  the  coordinated 
enviroimiental  review  process  to  State 
level  environmental  reviews.  Paragraph 
(c)  would  implement  the  provisions  of 
the  statute  which  allow  the  Secretary'  to 
decide  not  to  apply  section  1309  to  the 
preparation  of  an  environmental 
assessment.  Paragraph  (d)  would 
implement  the  CEQ  NEPA  regulation 
provisions  on  paperwork  reduction  and 
clarifies  that  the  NEPA  documentation 
need  not  explicitly  contain  a  finding 
that  a  particular  impact  does  not  exist. 
For  example,  if  the  environmental 
inventory  revealed  that  there  were  no 
wetlands  in  the  project  area,  a  specific 
finding  indicating  that  the  project 
would  have  no  impacts  on  wetlands 
would  not  be  required.  This  provision 
would  help  to  focus  NEPA  documents 
on  important  issues  in  accordance  with 
the  CEQ  NEPA  regulations'  provision  on 
paperwork  reduction. 

One  consistent  theme  that  emerged 
through  the  outreach  process  pointed  to 
the  need  for  early  and  up-front 
involvement  of  Federal  agencies  in  the 
NEPA  process  and  for  close 
coordination  and  cooperation  among  the 
Federal  agencies  throughout  the 
process.  The  State  DOTs,  the  MPOs,  the 
National  Association  of  County 
Engineers,  the  U.S.  EPA,  and  the  U.S. 
Department  of  Interior  all  felt  that 
Federal  agency  involvement  is  critical  to 
successful  implementation  of  the 
enviromnental  streamlining  provisions. 
They  also  recommend  that  our  field 
offices  and  the  resource  agencies'  field 
offices  throughout  the  country  have  the 
authority  to  participate  in,  review,  and 


respond  to  issues  associated  with  the 
NEPA  process. 

Inasmuch  as  stakeholder  sentiments 
echoed  a  need  for  early  collaboration 
and  close  coordination  with  all 
interested  and  affected  parties,  they  also 
strongly  reinforced  the  need  for 
flexibility  at  the  State  and  local  levels 
for  implementing  the  goals  of 
streamlining.  A  "one-size-fits-all" 
regulatory  approach  was  soundly 
rejected  by  an  overwhelming  majority  of 
stakeholders,  other  Federal  agencies, 
practitioners,  project  sponsors,  and  field 
offices. 

We  believe  that  successful 
implementation  of  enviroimiental 
streamlining  must  be  based  upon  a 
number  of  principles,  and  are  pursuing 
a  process  that  will  ensure  effective 
environmental  decisionmaking  in  a 
timely  manner.  Both  transportation  and 
resource  agencies  must  improve  their 
environmental  review  processes.  The 
U.S.  DOT  will  provide  national 
leadership  on  environmental 
streamlining,  and  is  working  with  CEQ 
and  headquarters  offices  of  the  EPA.  the 
U.S.  Army  Corps  of  Engineers,  the  U.S. 
Fish  and  Wildlife  Ser\'ice.  the  U.S. 
National  Park  Service,  the  U.S.  National 
Oceanic  and  Atmospheric 
Administration,  the  Advisory-  Council 
on  Historic  Preser\'ation  and  others  to 
obtain  commitments  to  better 
decisionmaking.  The  framework  for  this 
commitment  to  the  environment  and  to 
streamlining  the  environmental  process 
is  set  forth  in  the  national  Memorandum 
of  Understanding  (MOU)  which  was 
entered  into  by  the  aforementioned 
agencies  in  July  1999. ■*  We  fully  expect 
to  track  the  commitments  reflected  in 
the  national  MOU.  We  recognize  that 
tangible  progress  will  evolve  locadly. 
and  State  by  State,  at  different  rates, 
based  largelv  on  good  working 
relationships  and  trust  established 
among  the  agencies  at  the  field  office 
level. 

We  are  proposing  to  implement  the 
environmental  streamlining 
requirements  largely  outside  of  the 
regulatory  process  through  the  following 
means:  (1)  U.S.  DOT  memoranda  of 
understanding  with  Federal  or  State 
agencies;  (2)  establishment  of  dispute 
resolution  processes:  (3)  streamlining 
pilot  efforts;  (4)  authorization  of  the  U.S. 
DOT  to  approve  State  DOT  or  transit 
agency  requests  to  reimburse  Federal 
agencies  for  expenses  associated  with 
meeting  expedited  time  frames;  and  (5) 
establishing  performance  measures  to 
evaluate  and  measure  success  in  both 


■*  This  Memorandum  of  Understanding  is 
available  electronically  from  FHWA  s  website  at 
http:/  \\~n-iy.fhv\a.dot  gov  environment 'stiminphtw 
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environmental  stewardship  and 
environmental  streamlining.  VVi?  have 
established  an  environmental 
streamlining  page  on  the  ['"HWA  website 
to  keep  the  public  up  to  date  on  our 
ongoing  activities  and  resources  (http:/ 
/www. fhwa  (lot.gov/environment/ 
strming.html  We  are  also  providing  a 
detailed  description  of  our  work  to  tlate 
on  the  following: 

(1)  National  MOU 

The  central  effort  on  the  national 
MOU  has  been  to  craft  an  agreement 
among  agencies  which  demonstrates  a 
commitment  to  key  principles  and  upon 
which  further  agreements  can  be 
executed  at  a  local  or  regional  level  to 
address  more  specific  issues. 
Establishing  and  maintaining  clear  and 
frank  communication  has  been  at  the 
heart  of  the  national  MOU  and  would  be 
the  primary  guide  to  further  interagency 
agreements. 

The  process  of  developing  the 
national  MOU  was  aimed  chiefly  at 
responding  to  the  concerns  regarding 
early  and  up-front  involvement  of 
Federal  agencies  in  the  NEPA  process 
and  for  close  coordination  and 
cooperation  between  Federal  agencies 
throughout  the  proc:ess.  We  are  working 
with  representatives  of  other  Federal 
agencies  at  the  headquarters  and  field 
levels  to  develop  a  common 
understanding  of  the  environmental 
streamlining  provision  and  a 
coordinated  implementation  strategy 
The  development  of  the  national  MOU 
has  followed  the  suggestion  of 
AASHTO.  Association  of  Metropolitan 
Planning  Organizations  (AMPO).  and 
many  State  DOTs  that  the  MOU  include 
broad  principles  of  agreement  on  how 
the  NEPA  process  would  be  carried  out 
but  that  project-spec:ific  or  program- 
specific  MOU's  need  tr)  be  developed  at 
the  .State,  regional,  or  local  level,  based 
upon  these  broad  principles,  and 
tailored  to  specific  local  circumstances 
or  projects. 

(2)  Dispute  Resolution  Proct!dures 

Procedur»!s  for  resolving  conflict  at 
the  national,  regional,  and  State  levels 
are  under  development.  Mediation 
methods  and  systems  for  alternative 
dispute  resolution  are  being  developed 
.ind  training  programs  in  these  methods 
will  be  established   This  a[ipr()a(:h  will 
enable  parties  to  seek  timelv 
intervention  over  disputes  during  the 
project  development  process,  as  a  way 
to  circumvent  and  minimize  the  number 
of  environmentally  unacceptable 
projects  that  may  otherwise  be  referred 
to  (;EQ  for  resolution,  by  either 
reestablishing  consensus  on  the  need  for 
the  projet:t  or  reaching  consensus  to 


drop  the  project  entirely.  Alternative 
dispute  resolution  strategies  will  be 
defined  so  that  they  c:an  he  effectively 
applied  to  improve  institutional 
relationships  among  parties  or  Ui  resolve 
conflicts  surrounding  specific  project 
issues. 

On  the  matter  of  dispute  resolution 
procedures,  commenters  made  three  key 
points.  They  felt  that  explicit  time 
frames  for  document  reviews  are  needed 
and  should  be  agreed  to,  to  the  fullest 
extent  possible,  up-frcmt  in  the  process. 
Secondly,  they  supported  an  approach 
where  the  parties  to  the  MOU  agree,  at 
an  earlv  stage,  on  the  level  of 
information  and  detail  that  is  needed  at 
various  steps  in  the  NEPA  process. 
Resource  agencies  expressed  frustration 
with  the  timing  and  level  of  detail  of 
information  that  they  are  asked  to 
consider  and  act  upon,  and  State  and 
local  implementing  agencies  expressed 
frustration  due  to  uncertainties  over 
what  specific  information  and  level  of 
detail  would  be  required  of  them  by  the 
Federal  resource,  regulatory  and 
permitting  agencies.  A  third  point  made 
by  many  stakeholders  was  that 
procedures  on  coordination, 
documentation,  and  communications 
should  be  agreed  to  as  early  as  possible. 
They  felt  that  this  would  help  to  resolve 
differences  that  arise  at  various  points 
in  the  process  and  which  can  contribute 
to  delays. 

(.3)  Pilot  Efforts  Are  One  Effective 
Mechanism  for  Testing  and  Evaluating 
Change 

One  specific  topic  suggested  for  pilot 
projects  was  from  the  North  Carolina 
DOT  and  the  American  Road  and 
Transportation  Builders  Association, 
which  suggested  the  testing  of 
alternative  approacht's  to  gaining 
interagency  cooperation  during  the 
NEPA  process.  The  Virginia  DOT 
suggested  that  pilot  project  efforts 
shcmid  he  directed  at  finding  ways  to 
resolve  differences  between  P'tjderal 
agencies.  A  third  suggestion  was  that 
pilot  projects  should  test  approaches  to 
providing  States  flexibility  in  carrying 
out  the  N'EP.'K  process 

Not  all  c:ominenters  supported  the 
concept  of  pilot  projects,  however,  and 
the  National  (Coalition  to  Defend  NEPA 
tpiestions  the  legal  authority  of  our 
agencies  to  conduct  pilot  projects  and 
caution(;d  against  using  pilot  projects  to 
"back-door"  the  NEPA  process.  It  was 
also  concerned  that  pilot  efforts  not  only 
involve  partnership  development 
lM!tween  Federal  and  non-Federal 
partners  and  resource  permitting 
agencies,  but  also  include  groups 
representing  the  public  as  well 


Based  on  the  input  received  on  the 
issue  of  pilot  efforts,  we  are  not 
proposing  to  establish  a  formal  process 
for  pilots  at  this  time,  through 
regulatitin  or  any  other  means.  Instead, 
we  will  participate  in  pilot  efforts  on  a 
case-by-case  basis.  These  pilot  efforts 
might  be  focused  on  a  single  project  or 
on  improving  a  particular  process,  but 
would  not  include  the  delegation  of 
Federal  NEPA  responsibilities  to  States 
that  was  considered  but  not  enacted  in 
the  TEA-21.  We  will  continue  to 
coordinate  closely  with  the  U.S.  EPA, 
the  AASHTO  and  others  who  are 
developing  pilot  efforts,  and  will 
actively  assist  in  sharing  information  on 
efforts  including  lessons  learned. 

(4)  Use  of  Titles  23  and  49,  U.S.C, 
Funds  To  Pay  for  Environmental 
Agency  Work 

The  agency  reimbursement  language 
in  the  environmental  streamlining 
provisions  of  the  TEA-21  offers  an 
opportunity  to  partially  overcome  an 
historic  obstacle,  that  Federal  agencies 
cannot  involve  themselves  in  the 
process  early  enough  or  regularly 
enough  due  to  resource  constraints 
within  agencies.  The  TEA-21  includes 
specific  conditions  allowing  States  and 
transit  agencies  to  use  Federal 
transportation  funds  for  reimbursement 
of  expenses  related  to  work  done  to 
meet  the  expedited  time  schedules 
required  by  section  1309  of  the  TEA-21. 
In  addition,  other  statutory  authorities 
exist  for  agency  reimbursement,  and  we 
are  exploring  the  full  range  of  options 
for  reimbursing  agencies  through  any  of 
the  available  authorities.  Furthermore, 
approaches  to  developing  collaborative 
efforts  with  other  Federal  agencies  are 
being  explored  in  order  to  develop 
model  reimbursement  agreements,  and 
to  facilitate  the  implementation  of  such 
agreements  by  Federal  agencv  field  staff 

Due  to  the  need  for  fiexibifity  and  the 
different  practices  and  needs  of  various 
State  and  resource  agencies,  it  was 
determined  that  nonregulatory  guidance 
would  most  appropriately  address  the 
use  of  Federal  transportation  funds  for 
reimbursing  costs  associated  with 
streamlining.  Hence,  we  engaged 
participation  by  many  other  affected 
Federal  agencies  to  develop  a  single 
guidance  package  that  would  be  useful 
to  transportation  and  environmental 
agencies,  including  State  DOTs  and 
transit  agencies  and  Federal,  State,  and 
local  resource  agencies.  The  breadth  of 
situations  that  might  be  addressed 
under  this  provision  was  such  that  the 
guidance  does  not  try  to  anticipate  them 
all.  Rather,  it  reinforces  the  Federal 
government's  belief  in  effective 
interagency  coordination  and 


Federal  Register /Vol.  65,  No.  102 /Thursday,  May  25.  2000  /  Proposed  Rules 


33969 


demonstrates  a  commitment  from 
Headquarters  offices  to  support  field 
efforts  in  implementing  this  provision  of 
the  TEA-21. 

There  were  a  number  of  comments  on 
this  TEA-21  provision  and  a  suggestion 
from  the  American  Road  and 
Transportation  Builders  Association 
that  the  principles  to  apply  to 
reimbursement  should  include  a 
provision  that  reimbursement  for 
Federal  agency  activities  to  expedite 
NEPA  reviews  must  be  linked  to  a 
specific  project,  set  of  tasks,  and  person 
or  position  to  be  involved  on  behalf  of 
the  Federal  agency.  Others,  including 
the  Nevada  and  Missouri  DOTs.  felt  that 
reimbursing  an  agency  for  working  on 
one  project  over  another  is  not  a  good 
approach.  Reimbursing  agencies  for 
doing  their  jobs,  it  was  argued,  would 
introduce  a  bias  into  the  NEPA  process 
which  would  result  in  an  expedited 
review  or  enhanced  level  of 
participation  on  some  projects  over 
others. 

(5)  Performance  Measures 

Our  agencies  have  a  joint  effort 
underway  to  evaluate  the  timeliness  and 
the  effectiveness  of  the  NEPA  process  at 
arriving  at  decisions  that  are  in  the  best 
overall  public  interest.  Further 
information  on  this  effort  can  be 
obtained  from  the  FHWA. 

Section  1420.205     Programmatic 
Approvals 

Section  1420.205  would  be  added  to 
establish  in  regulation  the  FHWA/FTA 
practice  of  using  programmatic 
environmental  approvals  as  one  way  of 
addressing  recurring  situations  in  a 
streamlined  manner. 

This  practice  has  been  especially 
effective  with  categorical  exclusions  for 
meeting  the  NEPA  requirements  in 
uncomplicated  and  non-controversial 
situations.  One  example  of  this  are 
programmatic  categorical  exclusion 
approvals  in  which  FHWA  and  a  State 
DOT  established  a  set  of  environmental 
impact  thresholds,  which,  if  not 
exceeded,  allow  the  State  DOT  to  apply 
the  categorical  exclusion  approval 
without  a  project  specific  review  bv 
FHWA.  Periodically,  the  FHWA  reviews 
a  sample  of  projects  after-the-fact  to 
ensure  that  the  appiuv'al  was 
appropriately  applied.  Other  examples 
of  programmatic  approvals  include 
section  4(f)  approvals  for  minor  uses  of 
parkland  and  approval  to  delegate 
certain  USDOT  responsibilities  under 
the  recently  issued  regulations 
implementing  section  106  of  the 
National  Historic  Preservation  Act.  The 
proposed  section  explicitly  recognizes 
the  appropriateness  of  programmatic 


approaches  for  compliance  with  NEPA 
and  related  statutes,  but  does  not 
specify-  the  types  of  actions  for  which 
programmatic  approaches  would  be 
created.  Programmatic  approaches  to 
meeting  the  NEPA  requirements  which 
would  not  directly  involve  project  level 
Federal  approvals  would  be  subject  to 
periodic  process  reviews  to  ensure  that 
they  are  being  properly  applied.  This 
would  enable  the  Federal  agencies  to 
focus  limited  resources  on  more 
problematic  project-level  decisions  and 
to  maintain  a  quality  assurance  role  for 
projects  with  beneficial  or  de  minimis 
environmental  impacts.  There  was 
general  support  for  such  an  approach  in 
comments  on  the  Options  Paper.  We 
invite  comments  on  public  notice  and 
interagency  coordination  processes 
appropriate  for  making  programmatic 
approvals. 

Section  1420.207    Quality  Assurance 
Process 

This  new  proposed  section  would 
establish  an  internal  responsibility  for 
our  agencies  to  employ  appropriate 
quality  management  methods  to  assure 
that  the  NEPA  responsibilities  are 
carried  out  in  a  competent  and  timelv 
manner.  Such  a  process  is  intended  to 
streamline  the  process  by 
institutionalizing  lessons  learned 
throughout  the  administration  of  our 
programs  and  NEPA  so  that  mistakes  are 
not  repeated  and  innovative  approaches 
are  fully  implemented. 

The  requirements  in  the  current 
regulation  for  legal  sufficiency  review  of 
Final  Enviroiunental  Impact  Statements 
(FEIS)  and  prior  concurrence  of  the 
Headquarters  on  certain  FEISs  would  be 
incorporated  into  this  proposed  section. 
These  processes  have  proven  helpful  in 
assuring  the  quality  of  analysis, 
coordination,  and  documentation  and 
can  prevent  costly  and  timely  lawsuits 
and  conflicts.  As  proposed,  the  nature  of 
legal  sufficiency  review  and  the 
threshold  for  requiring  prior 
concurrence  at  Headquarters  would  not 
be  specified  in  regulation,  but  would  be 
the  subject  of  internal  orders. 

Section  1420.209    Alternate  Procedures 

This  new  section  would  be  added  to 
establish  the  procedures  for  processing 
and  approving  alternate  procedures  for 
complying  with  this  regulation.  This 
would  give  us  the  flexibility  to  partner 
with  CEQ  and  State  DOTs  or  transit 
agencies  on  NEPA  reinvention  efforts 
that  achieve  the  goals  of  the  NEPA 
process  by  using  alternate  methods  or 
procedures  that  are  more  in  tune  with 
and  supportive  of  non-Federal 
decisionmaking  requirements. 


Section  1 420.21 1     Use  of  This  Pari  bv 
Other  U.S.  DOT  Agencies 

In  1993,  the  U.S.  DOT  National 
Performance  Review  effort 
recommended  that  the  NEP.A 
procedures  of  the  various  modes  be 
blended  into  a  single  process  Efforts  to 
accomplish  this  unified  procedure  were 
purposely  delayed  until  after  passage  of 
the  surface  transportation 
reauthorization  which  became  TEA-21. 
Recent  discussions  within  the  U.S.  DOT 
are  now  pointing  toward  a  dual  effort, 
one  element  of  which  would  cover  the 
entire  department,  the  other  of  which  is 
this  proposed  regulation  covering  just 
the  FHWA  and  the  FTA.  To  advance  the 
first  element,  U.S.  DOT  would  revise  the 
U.S.  DOT  Order  on  NEPA  to  update  the 
departmentwide  statement  of 
environmental  policy  and  to  remove 
barriers  to  collaboration  between  the 
U.S.  DOT  modes  on  NEPA  issues.  It 
would  provide  authority  for  one  U.S. 
DOT  agency  to  use  the  NEPA 
procedures  of  another  U.S.  DOT  agency 
or  to  act  as  the  agent  for  another  U.S. 
DOT  agency  when  a  situation  warrants. 
This  proposed  section  clarifies  in 
regulation  that  the  internal  order  is 
considered  legally  sufficient  to  provide 
these  authorities.  The  further  action  at 
the  departmental  level  to  amend  the 
U.S.  DOT  Order  on  NEPA  is  under 
development. 

Most  Options  Paper  commenters. 
including  State  DOTs.  MPOs. 
associations,  and  authorities  supported 
a  coordinated  approach  to  NEPA  within 
the  U.S.  DOT  and  its  modal 
administrations.  There  was  strong 
support  for  the  elimination  of 
differences  in  how  the  FHWA  and  the 
FTA  manage  the  NEPA  process  and  for 
a  consolidation  of  these  approaches  in 
the  updated  regulation.  In  addition, 
there  was  strong  support  from  New  York 
DOT,  the  American  Road  and 
Transportation  Builders  Association  and 
others  for  the  elimination  of  provisions 
duplicating  the  CEQ  regulations,  which 
many  thought  would  lead  to  a 
streamlined  regulation.  Finally,  many 
commenters  supported  the  notion  of  the 
FHWA  and  the  FTA  having  strong 
oversight  over  the  NEPA  process. 
Equally  important,  commenters  noted, 
is  that  there  be  a  true  partnership 
between  Federal  agencies  and  State  and 
local  agencies. 

Section  1420.213    Emergencv  Action 
Procedures 

This  proposed  section  would  contain 
the  provision  currently  found  at  23  CFR 
771.131. 


33970 


Federal  Register/ Vol.  65,  No.  102 /Thursday.  May  25.  2000 / Proposed  Rules 


Subpart  C — Process  and  Documentation 
Requirements 

This  proposed  suhpart  describes  the 
requirements  of  carrying  out  the  NEPA 
process,  including  establishing  the  roles 
of  various  governmental  agencies  and 
the  public  in  the  process,  determining 
the  appropriate  level  of  environmental 
documentation  under  NKPA,  and  laying 
out  the  procedural  requirements  for 
processing  NEPA  documents.  It 
complements  and  supplements  the  CEQ 
regulations  that  provide  the  general 
NEPA  framework  for  the  entire  Federal 
government.  In  addition  to  the 
regulatory'  requirements  described  in 
this  subpart,  the  FHWA's  and  FTA's 
comprehensive  package  of  informational 
materials  will  provide  detailed 
nonregulatory  approaches  to  many  of 
the  subjects  herein. 

Section  1420.301     Responsibilities  of 
the  Participating  Parties 

This  is  a  new  section  that  addresses 
some  of  the  items  currently  contained 
within  §771.109.  Paragraph  (a)  of  the 
proposed  section  utilizes  the  current 
CEQ  regulations  (40  CFR  1500-1508)  to 
define  terms  and  set  forth  concepts, 
such  as:  Lead  and  cooperating  agencies; 
the  relationship  between  Federal 
agencies,  applicants,  and  contractors; 
and  enhancing  the  efficiency  of  the 
NEPA  process  through  cooperation 
between  Federal,  State,  and  local 
agencies. 

Paragraph  (b)  would  clarify  in 
regulation  current  practice  for 
administering  the  NEPA  process  for 
projects  implemented  directly  by  the 
Federal  government  on  Federal  lands. 
Namely,  it  is  a  shared  responsibility  of 
the  US.  DOT  and  the  Federal  land 
management  agency.  The  precise  nature 
of  the  responsibility  is  specified  in 
agreements  or  standard  operating 
procedures. 

In  the  previous  regulations,  the 
provision  in  23  CFR  771.109(c)  on 
agency  responsibilities  is  largely 
repetitive  of  what  is  also  found  in  CEQ's 
regulations  on  NEPA.  For  this 
rulemaking  effort,  we  are  reluctant  to 
propose  regulatory  language  which 
simply  restates  existing  sections  of 
another  regulation,  and  would 
streamline  this  section  accordingly. 
Paragraph  (c)  of  the  proposed  section 
addresses  the  use  of  contractors  in  the 
NEPA  process  for  contracting  for 
environmental  and  engineering  services. 
The  proposed  rule  allows  a  State  to 
procure  the  services  of  a  consultant, 
under  a  single  contract,  for 
environmental  impact  assessment  and 
for  subsequent  post-NEPA  engineering 
and  design  work  in  accordance  with  the 


provisions  ol  _3  U.S.C.  n2(g).  as 
amended  bv  the  TEA-21. 

vSection  1205  of  the  TEA-21  allows  a 
State  to  procure  under  a  single  contract, 
the  services  of  a  consultant  to  prepare 
environmental  documents  for  a  project, 
and  to  perform  subsequent  final 
engineering  and  design  work  on  the 
project.  This  would  only  occur  if  the 
State  conducted  a  review  assessing  the 
objectivity  of  the  environmental 
documentation.  Experience  has  shown 
that,  although  on  many  projects 
consultants  do  prepare  the  bulk  of  the 
detailed  analyses  and  NEPA 
documentation,  this  process  involves 
close  oversight  by  the  State  or  local 
public  agency  and  by  the  lead  Federal 
agency.  It  is  the  ongoing  responsibility 
of  our  agencies  to  ensure  that  all 
consultant  work  reflected  in  the  NEPA 
process  and  documentation  meets 
appropriate  standards  of  objectivity  and 
professionalism. 

The  contracting  provisions  were 
included  in  the  TEA-21  to  clarify  our 
agencies'  positions  on  the  use  of 
contractors  for  environmental  and 
engineering  design  work  for  Federal 
transportation  projects,  and  were  chiefly 
aimed  at  addressing  concerns  of 
potential  conflict  of  interest  on  the  part 
of  the  consultants. 

The  U.S.  DOT  believes  that  more 
detailed  nonregulatory  guidance  will 
best  address  the  specifics  of  disclosure 
statements,  other  requirements  of  40 
CFR  1505.5(c).  and  the  requirement  for 
a  review  of  the  objectivity  of  the 
environmental  document. 

Generally  speaking,  commenters  on 
the  Options  Paper  felt  that  current  level 
of  oversight  and  review  is  sufficient, 
and  that  additional  documentation  to 
ensure  objectivity  is  unnecessary.  The 
EPA  suggested  the  need  for  the 
development  of  Federal  procedures  for 
monitoring,  investigating,  and  resolving 
conflicts  that  might  result  from  this 
TEA-21  provision. 


Section  1420.303 
Coordination 


Interagency 


The  proposed  section  would  revise 
the  current  §771.111  (a)  through  (e). 
The  proposed  section  would  simplify 
the  current  section  by  focusing  on  key 
terms  and  concepts  that  are  the  basis  of 
an  integrated  decisionmaking  process 
conducted  under  the  NEPA  umbrella. 
For  example,  the  proposed  section 
features  the  term  "interagency 
coordination  "  to  supplement  the  current 
"early  coordination"  in  order  to  better 
express  the  collaborative  intent  of  the 
FHWA/FTA  NEPA  process.  The 
proposed  section  provides  an 
explanation  of  the  role  and  function  of 
interagency  coordination  in  the  NEPA 


process.  The  term  "interested  agencies" 
would  be  added.  The  proposed  section 
briefly  outlines  a  procedure  for 
notifying  affected  Federal,  State,  and 
local  entities  of  the  availability  of 
approved  documents  for  classes  of 
action  other  than  an  EIS. 

Scoping  and  early  coordination  can 
set  the  tone,  positive  or  negative,  for 
subsequent  project  development 
activities.  Experience  has  shown  that 
many  of  the  conflicts  which  delay 
Federal  approvals  of  highway  and 
transit  projects  are  somewhat 
predictable,  and  might  be  better 
anticipated  and  managed  by  using  the 
scoping  process  as  an  early  warning 
system.  In  addition,  the  development  of 
interest-based  negotiating  and 
collaborative  problem  solving  skills  can 
help  to  craft  implementable  solutions. 
Two  possible  solutions  emerged  through 
the  outreach  process  that  could  assist 
Federal  agencies  and  applicants  in 
performing  more  effective  project 
scoping.  One  approach  to  the  scoping  of 
complex  projects  is  that  agencies  agree 
on  review  schedules,  but  only  after 
sufficient  information  on  issues  has 
emerged  to  allow  them  to  gauge  the 
required  level  of  effort  for  their 
respective  agencies.  Another  approach 
might  make  the  scoping  process,  as  part 
of  an  aggressive,  high  visibility  project 
management  role  by  our  agencies  as  the 
lead  Federal  agenc(ies),  a  mechanism  for 
identifying  the  issues,  and  agreeing  on 
roles,  time  ft-ames  and  methodologies 
associated  with  advancing  the  project, 
and  possibly  memorializing  that 
agreement  in  a  project  MOU. 

Both  program  reviews  and  feedback 
from  stakeholders  indicate  that  the 
FHWA  and  the  FTA  need  to  take  a 
stronger  leadership  role  in  the  NEPA 
process.  Commenters  including  the 
National  Coalition  to  Defend  NEPA.  the 
AASHTO,  the  American  Road  and 
Transportation  Builders  Association, 
and  others  reinforced  this  point  in  their 
comments  on  the  Options  Paper.  These 
groups  said  that  the  FHWA  and  the  FTA 
staff  should  attend  meetings  and  serve 
as  conflict  resolution  agents  and 
mediators  between  other  agencies.  Also, 
they  told  us  that  we  should  provide 
information,  such  as,  handbooks,  best 
practices  on  scoping,  and  training  for 
practitioners.  As  was  the  case  in  many 
areas,  stakeholders  including  MPOs, 
State  DOTs  and  others  feel  that  much 
progress  can  be  made  in  better 
integrating  environmental  and  other 
considerations  into  the  plaiming  process 
through  training,  examples  of  where 
new  approaches  are  working, 
handbooks  and  other  useful  materials. 

Many  of  the  detailed  considerations  of 
the  scoping  process  are  outside  the 
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scope  of  this  proposed  rule,  and  will  be 
addressed  separately.  Effective  project 
scoping  and  interagency  coordination  is 
a  chief  topic  of  our  environmental 
streamlining  efforts,  and  will  be  given 
more  detailed  treatment  in  the 
comprehensive  package  of  informational 
materials  to  be  issued  in  conjunction 
with  the  final  rule.  Scoping  may  also  be 
the  subject  of  further  guidance  on  its 
own.  We  will  make  full  use  of  input 
received  through  the  outreach  efforts,  as 
well  as  through  our  ongoing 
coordination  with  transportation  and 
environmental  agencies,  in  the 
development  of  this  additional 
guidance. 

Section  1420.305    Public  Involvement 

Current  §  771.111(h)  would  be 
redesignated  as  §  1420.305.  It  remains 
relatively  unchanged  for  State  DOTs 
except  that  the  separate  requirements 
specific  to  the  FHWA  and  the  FTA 
programs  would  be  deleted;  and  new 
references  specific  to  public 
involvement  procedures,  notification 
requirements,  and  accommodations  for 
those  with  disabilities  would  be  added. 
A  requirement  would  be  added  to 
specifically  ascertain  if  public 
involvement  is  warranted  whenever  a 
reevaluation  is  being  conducted.  Also  a 
minimum  45-day  public  comment 
period  would  be  established  whenever 
public  involvement  procedures  are 
initially  adopted  or  revised. 

The  proposed  rule  also  aims  to 
consolidate  requirements  of  our  two 
agencies  for  public  involvement  so  that 
the  U.S.  DOT  can  offer  a  more 
consistent  approach  on  this  subject. 
Based  upon  comments  to  the  Options 
Paper,  there  was  resounding  support  for 
a  consistent  approach  to  public 
involvement  requirements  between  the 
FHWA  and  the  FTA  and  this  was  cited 
by  the  National  Coalition  to  Defend 
NEPA  as  one  way  to  make  the  planning 
process  more  accessible  and 
understandable  to  the  public.  This 
consolidation  may  mean  that  some 
transit  agencies  may  have  to  formalize 
their  public  involvement  procedures 
through  board  adoption,  or  revise  their 
procedures  to  ensure  their  applicability 
to  the  NEPA  process.  The  FTA  does  not 
expect  to  find  many  transit  agencies 
without  existing  adopted  procedures 
applicable  to  project  development,  but 
invites  comment  on  this  concern.  We 
recognize  the  importance  of  public 
involvement  to  informed 
decisionmaking,  and  have  issued  a 
number  of  publications  which  provide 
nonregulatory  guidance  on  how  to 
increase  the  effectiveness  of  applicants' 
public  involvement  efforts. 


The  new  §  1420.305(d)  recognizes  the 
need  for  public  involvement  on  certain 
re-evaluations  where  the  elapsed  time 
may  have  altered  public  expectations. 

Section  1420.307    Project  Development 
and  Timing  of  Activities 

Current  §  771.113  would  be 
redesignated  as  §  1420.307  and  revised. 
The  proposed  section  would  clarif\-  the 
circumstances  in  which  the  FHWA/FTA 
would  not  approve  initiation  and 
funding  for  certain  activities,  such  as. 
final  design  activities.  The  proposed 
section  would  encourage  compliance 
with  the  requirements  of  all  applicable 
environmental  laws,  regulations, 
executive  orders,  and  other  related 
requirements  be  demonstrated  prior  to 
approval  of  the  final  environmental 
documents  or  categorical  exclusion  (CE) 
designation.  Conditions  under  which 
agencies  responsible  for  metropolitan 
and  statewide  planning  would  be 
notified  in  order  to  satisfy  the  planning 
and  programming  requirements  of 
proposed  23  CFR  part  1410  would  be 
identified. 

However,  under  the  NPRM  the  FHWA 
and  the  FTA  would  not  prevent  State 
and  local  governments  and  private 
entities  from  taking  certain  actions  that 
are  "at  risk"  of  being  rendered  useless 
by  the  final  NEPA  decision.  Such 
actions  include  final  design  or  land 
acquisition  prior  to  NEPA  approval,  but 
do  not  include  those  that  would  have  an 
adverse  impact,  such  as,  demolition  or 
construction.  The  FHWA  and  the  FTA 
would  view  at  risk  activities  that 
actually  substantially  harm  environment 
as  so  subverting  the  NEPA  process  that 
we  would  inform  applicants  that  the 
action  would  be  ineligible  for  FHWA  or 
FTA  financial  assistance.  The  FHWA 
and  the  FTA  would  not  finance  such  "at 
risk"  actions,  and  would  not  allow  their 
decisions  to  be  influenced  by  the 
actions  taken  by  others.  For  projects  that 
will  be  federally-funded,  the  present 
regulation  prohibits  final  design  and 
land  acquisition  (with  certain  limited 
exceptions)  prior  to  the  completion  of 
the  NEPA  process.  The  enforcement  of 
this  prohibition  has  been  confounded  by 
the  fact  that  specific  funding  sources, 
especially  for  smaller  projects,  are  often 
not  identified  until  late  in  project 
development.  Hence,  the  applicability 
of  the  Federal  requirements  that  attach 
only  to  Federal  funding  sources  is  not 
yet  determined  at  the  time  the  "at  risk" 
activities  are  initiated. 

We  are  considering  issuing  guidance 
on  how  to  handle  such  situations, 
especially  in  terms  of  disclosure 
responsibilities. 

We  propose  to  clarify  that  full 
compliance  with  the  transportation 


conformity  rule  (40  CFR  parts  51  and 
93)  is  required  prior  to  the  approval  of 
the  final  EIS.  FO\SI  or  CE  '  designation. 
As  a  result,  this  proposal  would  allow 
preliminary  engineering  for  project 
development  activities  to  be  done  prior 
to  final  NEPA  approval  without  having 
to  meet  conformity  requirements.  We 
request  public  comment  on  our 
proposed  clarification. 

We  believe  that  this  proposed  change 
is  allowed  under  current  regulations 
While  the  conformity  rule  requires  that 
a  project  come  from  a  conforming  plan 
and  transportation  improvement 
program  (TIP)  before  final  NEPA 
approval,  the  rule  does  not  explicitly 
specif)'  that  the  project  must  be  in  a 
conforming  plan  and  TIP  in  order  to 
initiate  the  NEPA  process.  In  fact.  40 
CFR  93.126.  table  2,  identifies  as 
exempt,  "engineering  to  assess  social, 
economic,  and  environmental  effects  of 
the  proposed  alternatives  to  that 
action."  We  feel  that  this  is  an 
important  distinction  that  may  help  to 
improve  the  quality  of  the  NEPA 
process  leading  to  more  effective, 
efficient,  and  environmentally  sound 
judgments,  without  compromising  the 
planning  process  and  air  quality 
analysis. 

We  believe  that  the  emissions  impacts 
of  the  project  should  be  considered  as 
early  as  possible  and  continue  to 
encourage  the  inclusion  of  projects  in 
the  plan  and  TIP  conformity  analysis  as 
early  as  feasible  prior  to  the  completion 
of  the  NEPA  process  where  it  is  feasible. 
Earlier  inclusion  of  the  project  in  the 
plan  and  TIP  is  beneficial  for  the  overall 
development  of  the  plan  and  TIP 
because  regional  analysis  is  used  as  a 
long  term  indicator  of  the  area's 
emissions  impacts  and  associated 
problems.  Early  analysis  of  projects  in 
the  plan  and  TIP  allows  a  more 
comprehensive  long  term  assessment  of 
how  emissions  impacts  can  be 
minimized,  whether  through  changes  in 
the  timing  of  projects  or  changes  to  the 
composition  of  the  plan  and  TIP. 

However,  a  major  problem  with  this 
approach  is  that  it  is  counterproductive 
to  corridor  planning,  prejudges 
alternatives  and  can  limit  thorough 
exploration  of  all  feasible  alternatives 
throughout  the  project  development 
process.  It  can  be  counterproductive  to, 
rather  than  supportive  of,  good  long 
term  transportation  systems  planning  in 
certain  circumstances.  The  reason  for 
this  is  that  in  order  for  a  project  to  be 
included  in  the  regional  plan  and  TIP 
and  regional  analysis  prior  to 
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completion  of  NEPA,  certain 
assumptions  must  be  made  about  the 
project  and  related  emissions  impacts.  It 
is  difficult  to  define  project  design 
concept  and  scope  that  early  in  the 
planning  process,  especially  for  those 
projects  requiring  the  highest  level  of 
environmental  review  and  scrutiny 
When  taking  complex  projects  through 
the  project  development  process,  it  is 
very  difficult  to  simply  define  two 
points  of  connection  to  the  network,  the 
number  of  lanes  and  facility  type  (that 
which  is  needed  for  regional  analysis). 
Complex  projects  and  corridor  projects 
often  examine  multimodal  options, 
some  of  which  are  not  fully  developed 
until  later  in  the  NEPA  process.  Under 
this  scenario,  the  assumptions  for 
regional  analysis  for  conformity 
purposes  may  encourage  an  overly 
narrow  alternatives  analysis  and 
constrain  the  environmental  review 
process.  We  request  comment  on 
whether  similar  experiences  have 
occurred  in  practice  when  accounting 
for  preliminary  engineering  for  project 
development  in  regional  conformity 
analyses. 

It  is  important  to  note  that,  under  this 
proposal,  preliminary  development  of 
new  projects  could  proceed  during  a 
conformity  lapse,  since  such  activities 
would  not  need  to  meet  conformity 
requirements.  However,  final  NEPA 
documents  on  new  projects  could  not  be 
approved  under  this  proposal  until  a 
new  conforming  plan  and  TIP  are  in 
place. 

We  believe  the  frequency 
requirements  for  conformity  are 
sufficient  to  ensure  that  full  emissions 
impacts  of  the  projects  are  accounted  for 
before  projects  move  into  the  final 
design;  therefore,  long  term  risks  are 
minimal  and  the  projects  must  be 
included  in  the  regional  conformity 
emissions  analysis  prior  to  the 
completion  of  NEPA.  The  regional 
emissions  analysis  and  conformity 
determinations  can  be  made  as 
frequently  as  once  a  year,  but  at  a 
minimum  at  least  every  three  years; 
therefore,  it  is  reasonable  to  allow 
environmental  reviews  and  the  NEPA 
process  to  be  initiated  without  the 
project  being  included  in  the  conformity 
analysis. 

Section  1420.309     Classt^s  of  Actions 

Current  §771.115  would  be 
redesignated  as  §  1420.309  and  the  text 
would  remain  the  same,  except  for  the 
addition  of  certain  intercity  railroad  and 
intermodal  actions. 


Section  1420.311     Categorical 
Exclusions 

The  proposed  §  1430.311  would  make 
several  changes  from  the  list  of  CEs  in 
the  current  §  771.117  to  reflect  changes 
in  the  FHWA  and  the  FTA  programs 
since  1987.  Modal  limitations  would  be 
eliminated  wherever  possible.  In 
addition,  the  CEs  would  be  reordered 
and  regrouped  so  that  similar  actions 
are  listed  together.  The  CEs  would 
continue  to  be  organized  into  two  major 
groupings:  those  in  paragraph  (c)  that 
require  no  further  U.S.  DOT  agency 
approval,  and  those  in  paragraph  (d) 
that  require  a  written  demonstration 
that  the  CE  is  appropriate.  Paragraph  (c) 
would  clarify  the  need  for  NEPA 
approval  by  the  U.S.  DOT  agency  for 
listed  CEs  to  which  other  environmental 
laws  (e.g.,  section  106  of  the  National 
Historic  Preservation  Act)  apply. 

The  proposed  changes  in  CEs  in 
paragraph  (c)  would  be  as  follows: 

Paragraph  (c)(1)  (non-construction 
activities)  would  incorporate  the  text  of 
current  §771. 117(c)(1),  (c)(20),  and  part 
of  (c)(16)  without  substantive  change.  It 
would  add  designations  to  the  National 
Highway  System  to  the  list. 

Paragraph  (c)(2)  (resurfacing)  would 
move  part  of  the  text  of  current 
§  771.117(d)(1)  to  paragraph  (c). 
Experience  has  shown  that  simple 
resurfacing  of  an  existing  pavement 
does  not  require  additional  written 
information  for  a  CE  determination. 

Paragraph  (c)(3)  (routine 
maintenance)  is  not  explicitly  covered 
in  the  current  §771.117,  but  it  is  an 
important  program  activity,  especially 
for  transit  with  the  re-definition  of 
preventive  maintenance  as  a  capital 
expense. 

Paragraph  (c)(4)  (ITS  elements)  is  not 
explicitly  covered  in  the  text  of  current 
§771.117.  Installation  of  isolated  ITS 
elements  is  proposed  for  paragraph  (c), 
but  an  areawide  coordination  of 
multiple  ITS  elements  that  would  have 
greater  impact  on  the  transportation 
system  is  proposed  for  paragraph  (d)(2). 

Paragraph  (c)(5)  (safety  programs) 
would  incorporate  the  text  of  current 
§771.11 7(c)(4)  and  would  add  a  current 
CE  of  the  Federal  Railroad 
Administration  related  to  safety. 

Paragraph  (c)(6)  (support  facility 
improvements)  would  incorporate  the 
current  §771. 117(c)(12),  but  would 
extend  it  to  cover  toll  facilities,  control 
centers,  and  vehicle  test  centers, 
facilities  that  are  similar  in  size  and 
activity  to  those  in  the  current  CE. 

Paragraph  (c)(7)  (carpool  programs) 
uses  a  defined  term  to  incorporate  the 
text  of  current  §  771. 117(c)(l3)  except 
that  carpool  activities  requiring  land 


acquisition  and  construction  (such  as 
new  parking  lots)  would  be  excluded 
and  covered  in  paragraph  (d)(6). 

Paragraph  (c)(8)  (emergency  repairs) 
would  incorporate  the  text  of  current 
§  771.117(c)(9),  but  extends  it  to  cover 
modes  other  than  highways. 

Paragraph  (c)(9)  (operating  assistance) 
would  incorporate  the  second  part  of 
the  text  of  current  §  771.117(c)(16) 
without  substantive  change. 

Paragraph  (c)(10)  (vehicle  acquisition) 
would  incorporate  the  text  of  current 
§771.117{c)(17)  without  substantive 
change. 

Paragraph  (c)(ll)  (purchase  and  lease 
of  equipment)  would  incorporate  the 
text  of  current  §  771.117(c)(19),  but 
would  extend  it  to  cover  leases  and  the 
capital  cost  of  contracting  for  transit 
services. 

Paragraph  (c)(12)  (vehicle 
rehabilitation)  would  incorporate  the 
current  §  771.117(c)(14).  but  would 
extend  it  to  cover  conversions  to 
alternative  fuels. 

Paragraph  {c)(13)  (track  maintenance) 
would  incorporate  the  text  of  ciarrent 
§  771.117(c)(18),  but  would  extend  it  to 
cover  wayside  systems  in  addition  to 
tracks  and  railbeds. 

Paragraph  (c)(14)  (bicycle-pedestrian 
facilities)  would  incorporate  the  text  of 
current  §  771.117(c)(3)  except  that 
bicycle  and  pedestrian  projects 
requiring  land  acquisition  and 
construction  (such  as  bike  paths  on  new 
right-of-way)  would  be  excluded  and 
covered  in  paragraph  (d)(19). 

Paragraph  (c){15)  (ADA  accessibility) 
would  incorporate  the  text  of  current 
§  771.117(c)(15)  without  substantive 
change. 

Paragraph  (c){16)  (signing,  etc.)  would 
incorporate  the  text  of  current 
§  771.117(c)(8)  without  substantive 
change. 

Paragraph  (c)(17)  (property 
management)  would  incorporate  the  text 
ofcurrent§771.117{c)(2).  (5).  and(ll), 
and  similar  property  management 
activities  under  the  transit  program.  In 
addition,  disposal  of  excess  property 
would  be  moved  from  §  771.117(d)(6) 
because  experience  has  shown  that  the 
sale  or  transfer  of  property  does  not 
have  significant  impact  in  and  of  itself, 
and  the  U.S.  DOT  agency  does  not  have 
the  statutory  authority  to  control  the 
subsequent  use  of  property  after  it  has 
been  sold  by  the  applicant. 

Paragraph  (c)(18)  (transportation 
enhancements)  would  incorporate  the 
text  of  current  §  771.117(c)(7)  and  (10), 
and  would  add  other  transportation 
enhancement  activities  and  transit 
enhancements  to  the  list. 
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Paragraph  (c)(19)  (noise  walls)  would 
incorporate  the  current  §  771.117(c)(6) 
without  substantive  change. . 

Paragraph  (c)(20)  (mitigation  banking) 
would  be  added  due  to  the 
transportation  enhancement  provisions 
and  changes  in  the  mitigation  policies  of 
Federal  resource  agencies  that  allow  or 
encourage  this  form  of  mitigation. 
The  proposed  changes  in  CEs  in 
paragraph  (d)  would  be  as  follows: 

Paragraph  (d)(1)  (highway 
rehabilitation)  would  incorporate  the 
text  of  current  §  771.117(d)(1)  except 
that  simple  resurfacing  is  now  proposed 
to  be  moved  to  paragraph  (c)  and  would 
not  require  a  written  CE  demonstration. 

Paragraph  (d)(2)  (operational 
improvements)  would  incorporate  part 
of  the  text  of  current  §  771.117(d)(2). 
with  clarification  through  examples  of 
the  ITS  systems  that  would  be  covered. 

Paragraph  (d)(3)  (safety 
improvements)  would  incorporate  parts 
of  the  text  of  current  §  771.117(d)(2)  and 
(3)  without  substantive  change.  It  would 
add  safety-related  programs  of  recent 
importance  including  seismic  retrofit 
and  mitigation  of  wildlife  hazards. 

Paragraph  (d)(4)  (bridge 
rehabilitation)  would  incorporate  part  of 
the  text  of  current  §  771.117(d)(3)  with 
the  clarification  that  the  approaches  fo 
the  bridge  or  tunnel  would  also  be 
included  in  the  project  and  that  historic 
bridges  and  bridges  providing  access  to 
ecologically  sensitive  areas  are 
excluded. 

Paragraph  (d)(5)  (bridge  replacement) 
would  incorporate  the  remaining  part  of 
the  text  of  current  §  771.117(d)(3).  If 
applicable,  "section  106"  (National 
Historic  Preservation  Act  (16  U.S.C.  470 
et  seq.)).  •■4(f)"  (49  U.S.C.  303),  "section 
404"  (Federal  Water  Pollution  Control 
Act.  as  amended  (33  U.S.C.  1251  to 
1376))  and  coastal  zone  management 
issues  must  be  addressed  in  the  CE 
documentation  and  coordinated  with 
the  other  agencies  in  accordance  with 
those  statutes. 

Paragraph  (d)(6)  (parking  facilities) 
would  incorporate  activities  from  the 
current  §  771.117(c)(13)  and  (d)(4),  but 
would  apply  to  all  parking  facilities,  not 
just  those  on  transportation  fringes,  if 
the  CE  conditions  are  met. 

Paragraph  (d)(7)  (new  operations 
centers)  would  be  added  as  a  CE 
primarily  covering  the  construction  of 
buildings  to  house  the  control  centers 
from  which  ITS  systems  are  operated 
and  managed. 

Paragraph  {d)(8)  (support  facility 
construction)  would  incorporate  the  text 
of  current  §  771.117(d)(5)  with  the 
addition  of  other  similarly  sized  support 
facilities. 


Paragraph  (d)(9)  (access  control) 
would  incorporate  the  text  of  current 
§  771.117(d)(7)  without  substantive 
change. 

Paragraph  (d)(10)  (track 
improvements)  would  incorporate  the 
text  of  current  §  771.117(c)(18)  in 
situations  where  land  acquisition  is 
needed. 

Paragraph  (d)(ll)  (storage  yards  and 
shops)  would  incorporate  the  text  of 
current  §  771.117(d)(8)  and  (11)  without 
substantive  change. 

Paragraph  (d)(12)  (building 
renovation)  would  incorporate  the  text 
of  current  §  771.117(d)(9)  without 
substantive  change. 

Paragraph  (d)(13)  (transfer  facilities) 
would  incorporate  the  text  of  current 
§  771.117(d){10)  without  substantive 
change. 

Paragraph  (d)(14)  (ferry  facilities) 
would  be  added  as  an  explicit  statement 
that  work  on  existing  ferry  facilities  may 
be  a  CE,  but  concern  for  water-related 
impacts  necessitates  its  inclusion  in 
paragraph  (d)  so  that  a  written  CE 
demonstration  must  be  provided. 

Paragraph  (d)(15)  (rail  ser\'ice 
demonstrations)  would  be  added  as  a 
CE,  based  on  our  experience  with 
previous  similar  cases.  If  the  ser\'ice 
demonstration  were  to  lead  to  proposal 
for  permanent  ser\'ice  involving  Federal 
financial  support,  that  permanent 
project  would  be  separately  evaluated 
for  its  impacts. 

Paragraph  (d)(16)  (advance  land 
acquisition)  would  have  three  parts  to  it 
as  follows: 

(1)  Paragraph  (d)(16)(i)  would  allow 
the  acquisition  primarily  of 
underutilized  private  railroad  rights-of- 
way  (ROW).  It  reflects  current  FTA 
practice  where  present  or  recent  rail 
operations  on  the  ROW  ensure  that 
adjacent  land  uses  remain  generally 
compatible  with  the  continued 
transportation  use  of  the  ROW: 

(2)  Paragraph  (d)(16)(ii)  would 
respond  to  the  provisions  of  the  TEA- 
21  section  1301  without  attempting  to 
elaborate  on  those  provisions.  Such 
elaboration  would  be  covered  in 
separate  guidance  on  the  issue  of 
advance  land  acquisition;  and. 

(3)  Paragraph  (d)(16)(iii)  would 
incorporate  the  text  of  current 
§771.117(d)(12)  covering  hardship  and 
protective  acquisitions,  without 
substantive  change. 

Paragraph  (d)(17)  (joint  development) 
would  incorporate  part  of  the  text  of 
current  §  771.117(d)(6)  without 
substantive  change. 

Paragraph  (d)(18)  (bicycle  facilities) 
would  incorporate  activities  covered  in 
the  text  of  current  §  771.117(c)(3).  With 
this  change,  bicycle  projects  involving 


land  acquisition  and  construction 
would  require  a  written  CE 
demonstration. 

Paragraph  (d)(19)  (storm  water 
management)  would  add  a  new  CE  that 
covers  a  transportation  enhancement 
activity  that  may  involve  land 
acquisition  and  construction  of  storm 
water  detention  orjetention  ponds.  It  is. 
therefore,  proposed  to  be  included  in 
the  list  where  a  CE  demonstration  is 
required. 

Paragraph  (d)(20)  (historic 
transportation  facilities)  would  add  a 
new  CE  that  covers  a  transportation 
enhancement  activity  that  will  have 
section  106  (historic  preser\-ation) 
implications  It  is.  therefore,  proposed 
to  be  included  in  the  list  where  a  CE 
demonstration  is  required. 
Paragraph  (d)(21)  (other 
transportation  enhancements)  would 
add  a  new  CE  that  covers  the  other 
transportation  enhancement  activities 
and  transit  enhancements  that  are  not 
explicitly  listed. 

We  propose  additional,  nonregulatory 
guidance  on  situations  where  a  group  of 
different,  but  related,  categorically 
excluded  actions  may  need  to  be 
evaluated  as  a  whole  if  they  have  a  net 
effect  that  warrants  further 
environmental  analysis  (e.g..  ITS 
projects  throughout  a  corridor). 

Some  commenters  including  the 
Michigan  DOT.  the  AASHTO  and  others 
requested  that  advance  right-of-wav 
acquisition  be  added  to  the  categorical 
exclusion  list.  The  U.S.  EPA  was 
concerned  about  coordinating  anv 
expansions  of  the  list  with  other  Federal 
agencies  and  was  particularly  concerned 
about  wetlands  mitigation  needs.  The 
Ohio  DOT  suggested  that  rather  than 
expand  the  list  of  categorical  exclusions, 
our  agencies  develop   "thresholds  of 
significance"  whereby  projects  within 
those  thresholds  would  be  those 
considered  for  categorical  exclusions. 
Finally,  a  number  of  commenters. 
including  the  Ventura  County 
Transportation  Commission,  the 
ARTBA.  and  the  Oregon  DOT  supported 
the  categorical  exclusion  of 
transportation  enhancement  activities 
and  suggested  categorically  excluding 
congestion  mitigation  and  air  quality 
program  (CMAQ)  eligible  projects.  We 
ha\'e  considered  these  comments  in 
devising  the  proposed  list.  Nevertheless, 
we  invite  comment  on  these  suggestions 
and  on  the  appropriateness  of  the 
activities  proposed  to  be  categorically 
excluded,  including  whether  or  not 
specific  activities  should  be  included  in 
the  list  under  paragraph  (c)  or  the  list 
under  paragraph  (d).  We  encourage 
commenters  to  provide  examples  or 
information  drawn  from  their 
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experience  bearing  on  the 
appropriateness  of  the  proposed 
categorical  exclusions.  We  also  invite 
comments  on  the  practice,  begun  with 
the  1987  regulation,  of  using  an  open- 
ended  list  of  examples  of  activities  that 
can  be  categorically  excluded  only  after 
appropriate  documentation  has  been 
prepared  and  approved  on  a  case-by- 
case  basis  by  the  USDOT  agency. 

Section  1420.313    Environmenta} 
Assessments 

Current  §  771.119  would  be 
redesignated  as  §  1420.313  with  some 
minor  editing  changes. 

Section  1 420. 315    Findings  of  No 
Significant  Impact 

Current  §  771.121  would  be 
redesignated  as  §  1420.121  with  minor 
editing  changes. 

Section  1420.317    Draft  Environmental 
Impact  Statements 

The  proposed  section  would  rBvi«e 
the  cuirent  §  771.123  by  expanding  the 
description  of  both  public  involvement 
procedures  and  the  information 
products  developed  in  accordance  to  the 
proposed  23  CFR  part  1410.  Paragraph 
(b)  would  specifically  indicate  that  the 
scoping  process  must  consider  the 
results  of  the  planning  process 
including  public  involvement  and 
interagency  coordiruition.  Items  related 
to  mitigation  would  be  expanded  to 


include  environmental  enhancements. 
Paragraph  (b)  would  now  emphasize 
public  involvement  and  interagency 
coordination.  Paragraph  (c)  would  add 
language  to  our  goals  and  policies  in 
terms  of  implementing  NEPA.  The 
discussion  on  the  use  of  consultants  in 
the  development  of  the  draft  EIS  would 
be  removed  to  avoid  repetition  with 
proposed  §1420.301. 

Section  1 420.3 1 9    Final  Environmental 
Impact  Statements 

Cmrent  §  771.125  would  be 
redesignated  as  §  1420.319.  Information 
would  be  added  in  paragraph  (aKD  to 
require  any  additional  environmental 
studies,  public  involvement,  and/or 
coordination  to  consider  refinements  of 
alternatives  and  mitigation  to  be 
presented  in  the  FEIS. 

Section  1420.321     Record  of  Decision 

Current  §  771.127  would  be 
redesignated  as  §  1420.321.  In  paragraph 
(a),  the  information  about  preparation  of 
the  notice  of  availability  would  be 
expanded  to  indicate  where  and  to 
whom  the  notice  should  be  provided.  In 
paragraph  (c).  wording  would  be  added 
to  emphasize  that  mitigation  and 
enhancement  features  associated  with 
the  selected  alternative  become 
enforceable  conditions  of  any  U.S.  DOT 
actions. 


Section  1420.323     Re-evaluations 

Current  §771.129  would  be 
redesignated  as  §  1420.323.  Paragraphs 
(a)  through  (c)  are  essentially  unchanged 
from  the  current  regulation.  Paragraph 
(d)  has  been  added  to  ensure  public 
involvement  and  interagency 
coordination  when  the  situation 
warrants.  Guidance  will  be  provided  on 
this  subject.  We  invite  conunent  on  how 
effective  the  proposed  reevaluation 
provision  would  be  in  addressing 
projects  which  are  implemented  over  an 
extended  period  of  time,  with 
construction  occurring  under  multiple 
contracts.  We  also  invite  comment  on 
the  appropriate  role  of  public 
involvement  in  reevaluations. 

Section  1420.325    Supplemental 
Environmental  Impact  Statements 

Current  §  771.130  would  be 
redesignated  as  §  1420.325.  It  is 
essentially  unchanged  from  the  current 
regulation  except  that  supplementation 
now  includes  consideration  of  public 
involvement  and  interagency 
coordination. 

SectioB-by-Section  Analyni  of  the 
Propowd  Rule  on  Protection  of  Public 
Pariu,  Wildlife  and  Waterfovrl  Refuges, 
and  Historic  Sites 

For  ease  of  reference,  a  distribution 
table  is  provided  for  the  current  sections 
and  proposed  sections  as  follows: 


Currant  Section 


None 

771.109(a)(1)  and(2)  and  part  of  771  135(b)  

771.135(a)  

771.135(c)  and  (e)  

771.135(p)(1),(2).(4).  and  (7)  

771.135(d),(f),(g),(h),  and  (p)(5) 

771.135(a)(2),  part  of  (l>),  pari  of  (i),  a)(k),(l).(P)(3).  and  (p)(6) 

771.135(m)  and  (o)  

771.135(i)(last  sentence] 

771.135(0)  

None  


Proposed  Section 


1430.101  Purpose. 

1430.105  Applicabtlity. 

1430.103  Mandate. 

1430.109  Significance. 

1430.107  Use  of  land. 

1430.111  Exceptions. 

1430.113  Evaluations  under  NEPA. 

1 430. 1 1 5  Separate  evaluations. 

1 430. 1 1 7  Programmatic  evaluations. 

1 430  1 1 9  Linkage  to  planning. 

1430.121  Definitions. 


Section  1430.101     Purpose 

This  new  section  would  be  added  to 
state  that  this  regulation  implements  49 
U.S.C.  303  and  23  U.S.C.  138  (section 
4(f)). 
Section  1430  103    Mandate 

Current  §  771.135(a)(1)  would  be 
redesignated  as  §  1430.103  without 
substantive  change  in  text. 

Section  1430.105     Applicability 

Current  §*»  771.U)9(a)(l)  and  (2) 
provide  the  basis  for  this  proposed 
section.  Also,  pari  of !;»  771.135(b)  would 
be  incorporated  to  make  clear  that  the 


U.S.  DOT  agency  decides  the 
applicability  of  section  4(f). 

Section  1 130. 107    Use  of  Land 

Current  §771. 135(p)(l).  (2),  (4),  and 
(7)  would  be  redesignated  as  §  1430.107 
without  substantive  change. 

Section  1 430. 1 09    Significance  of  the 
Section  4lfj  Resource 

Current  §  135(c)  and  (e)  would  be 
redesignated  as  §  1430.109  without 
substantive  change. 

Sf'ction  1 430. 1 1 1     Exceptions 

Current  §771. 135(d),  (g),  (h).  and 
(p)(5)  would  be  redesignated  as 


§  1430.111  without  substantive  change. 
The  proposed  section  also  incorporates 
the  current  §  771.135(f),  except  that  the 
consultation  requirement  has  been 
modified  to  be  consistent  with  the  new 
36  CFR  part  800  recently  published  by 
the  Advisory  Council  on  Historic 
Preservation.  As  proposed,  the 
provision  is  silent  with  respect  to  the 
relationship  between  "adverse  effects" 
under  36  CFR  part  800  and 
"constructive  use"  under  this 
regulation.  We  invite  comment  as  to 
whether  or  not  a  specific  relationship 
should  be  established  in  this  regulation. 
We  also  invite  comment  as  to  other 
measures  that  we  might  take  to  better 
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coordinate  the  section  4(f)  process  with 
the  process  established  under  36  CFR 
800.  The  proposed  section  also  has  three 
new  provisions  in  paragraphs  (a),  (b), 
and  (c),  stating  that  section  4(f)  would 
not  apply  to  park  roads,  parkways, 
trails,  transportation  enhancement 
activities,  and  transit  enhancements 
where  the  purpose  of  the  U.S.  DOT 
agency  approval  of  transportation 
funding  is  to  improve  the  section  4(f) 
resource. 

Section  1430.113    Section  4(f) 
Evaluations  and  Determinations  Under 
the  NEPA  Umbrella 

Current  §  771.135(a)(2),  (j).  (k),  (1). 
(p)(3).  (p)(6),  most  of  (i),  and  part  of  (b) 
would  be  redesignated  as  §  1430.113 
without  substantive  change.  The 
proposed  section  also  would  include  a 
new  provision  in  ptroposed  paragraph 
(b)  allowing  consideration  of  the 
products  of  the  plaiuiing  process  in  the 
section  4(f)  evaluation.  Both  the  current 
and  proposed  regulation  continue  to 
codify  in  regulation  language  of  the 
Supreme  Court  decision  in  Overton  Park 
(401  U.S.  402  (1971))  that  an  avoidance 
alternative  must  be  preferred  unless  the 
evaluation  demonstrates  that  there  are 
"unique  problems  or  imusual  features 
associated  with  it,  or  that  the  cost,  the 
social,  economical,  or  environmental 
impacts,  or  the  community  disruption 
resulting  from  such  alternatives  reach 
extraordinary  magnitudes."  We  invite 
comment  on  whether  or  not  this 
standard  deserves  further  definition  in 
regulation  or  in  guidance  in  light  of 
changes  to  the  highway  program  in  the 
years  since  the  court's  decision.  In 
particular,  we  would  appreciate  views 
on  whether  or  not  the  qualitative 
importance  or  value  of  the  section  4(f) 
resource  should  be  explicitly  taken  into 
account  in  determining  whether  or  not 
an  avoidance  alternative  is  "feasible  and 
prudent,"  especially  when  bcdancing  the 
impacts  of  the  various  alternatives. 

Section  1430.115    Separate  Section  4(f) 
Evaluations 

Cvurent  §  771.135(m)  and  (n)  would 
be  redesignated  as  §  1430.115  without 
substantive  change. 

Section  1430.117    Programmatic 
Section  4(f)  Evaluations 

The  last  sentence  of  ciurent 
§  771.135(1)  would  be  redesignated  as 
§  1430.117,  including  a  new  explanatory 
introductory  sentence.  The  proposed 
provision  would  provide  a  clear 
regulatory  basis  for  progranunatic 
section  4(f)  evaluations  and  approvals,  a 
practice  which  the  Department  of 
Transportation  has  used  from  time  to 
time.  For  example,  progranunatic 


section  4(f)  evaluations  have  been 
prepared  for  the  following  situations: 
Bikeways,  historic  bridges,  projects 
involving  minimal  use  of  property  for 
historic  properties  and  projects 
involving  minimal  use  of  parkland.  We 
invite  suggestions  of  additional 
situations  that  would  be  appropriate 
subjects  of  future  programmatic  section 
4(f)  evaluations. 

Section  1430.119    Linkage  with 
Transportation  Planning 

Current  §  771.135(o)  would  be 
redesignated  as  §  1430.119  and  would 
remain  substantively  imchanged  except 
that  the  concept  of  a  preliminary  section 
4(f)  evaluation  has  been  extended  to  the 
planniiig  process  in  exactly  the  same 
way  it  previously  applied  to  first-tier 
EISs. 

Section  1430.121     Definitions 

A  new  §  1430.121  would  be  added  to 
provide  a  consistent  set  of  definitions  of 
terms  used  in  the  planning  regulations 
(23  CFR  part  1410),  the  NEPA  regulation 
(23  CFR  part  1420),  and  this  regulation 
(23  CFR  part  1430). 

Rulemaking  Analyses  and  Notices 

All  comments  received  before  the 
close  of  business  on  the  conunent 
closing  date  indicated  above  will  be 
considered  and  will  be  available  for 
examination  using  the  docket  number 
appearing  at  the  top  of  this  dociunent  in 
the  docket  room  at  the  above  address  or 
via  the  electronic  addresses  provided 
above.  The  FHWA  and  the  FTA  will  file 
comments  received  after  the  comment 
closing  date  in  the  docket  and  will 
consider  late  conunents  to  the  extent 
practicable.  The  FHWA  and  the  FTA 
may,  however,  issue  a  filial  rule  at  any 
time  after  the  close  of  the  conunent 
period.  In  addition  to  late  comanents. 
the  FHWA  and  the  FTA  will  also 
continue  to  file  in  the  docket  relevant 
information  becoming  available  after  the 
comment  closing  date,  and  interested 
persons  should  continue  to  examine  the 
docket  for  new  material. 

Executive  Order  12866  (Regulatory 
Planning  and  Review)  and  DOT 
Regulatory  Policies  and  Procedures 

We  have  determined  that  this 
proposed  action  is  a  significant 
regulatory  action  within  the  meaning  of 
Executive  Order  12866.  and  imder  the 
Department  of  Transportation  regulatory 
policies  and  procedures  because  of 
substantial  State,  local  government, 
congressional,  and  public  interest. 
These  interests  involve  receipt  of 
Federal  financial  support  for 
transportation  investments,  appropriate 
compUance  with  statutory  requirements. 


and  balancing  of  transportation  mobility 
and  environmental  goals.  We  anticipate 
that  the  economic  impact  of  this 
rulemaking  will  be  minimal.  Most  costs 
associated  with  these  rules  are 
attributable  to  the  provisions  of  the 
TEA-21.  the  ISTEA,  the  Clean  Air  Act 
(as  amended),  and  other  statutes 
including  earlier  highway  acts. 

We  consider  this  proposal  to  be  a 
means  to  simplify,  clarify,  and 
reorganize  existing  regulators- 
requirements.  There  have  been  no 
changes  to  NEPA  or  CEQ  regulations. 
These  rules  would  merely  revise 
existing  NEPA  regulations  of  the  FHWA 
and  the  FTA  and  conform  those 
regulations  to  the  environmental 
streamlining  requirements  of  TEA-21. 
In  response  to  congressional  direction  in 
TEA-21,  the  U.S.  DOT  is  proposing  to 
implement  improved  coordinated 
environmental  review  processes  for 
highway  and  transit  projects.  States 
have  been  carrying  out  statewide 
transportation  planning  activities  with 
title  23.  U.S.C.  and  FTA  plaiming  and 
research  funds  for  many  years.  Neither 
the  individual  nor  the  cumulative 
impact  of  this  action  would  be 
significant  because  this  action  would 
not  alter  the  funding  levels  available  to 
the  States  for  Federal  or  federally- 
assisted  programs  covered  by  the  TEA- 
21. 

The  amendments  impose  no 
additional  requirements.  The 
environmental  streamlining  process 
under  section  1309  of  TEA-21 
establishes  coordinated  enviroiunental 
review  processes  by  which  U.S.  DOT 
would  work  with  other  Federal  agencies 
to  assure  that  major  highway  and  transit 
projects  are  advanced  according  to 
cooperatively  determined  time  fi^mes. 
Such  processes  have  been  incorporated 
into  a  memorandum  of  understanding 
between  U.S.  DOT  and  other  Federal 
agencies. 

Regulatory  Flexibility  Act 

In  compliance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601-602),  we 
have  evaluated  the  effects  of  this  rule  on 
small  entities,  such  as  local 
governments  and  businesses.  The  TEA- 
21  provides  the  flexibility  for  these 
agencies  to  provide  the  resources 
necessary  to  meet  any  time  limits 
established  under  environmental 
streamlining.  Additionally,  the  FHWA 
has  issued  guidance  concerning 
transportation  funding  for  Federal 
agency  coordination  using  a  full  range 
of  options  for  reimbursement  under 
appropriate  authorities.  Accordingly, 
the  FHWA  and  the  FTA  certify  that  "this 
action  would  not  have  a  significant 
economic  impact  on  a  substantial 
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number  of  small  tmtitirs.  Thi.s  propo.stid 
action  would  mcrt-iv  update  and  clarify 
existing  procedures.  We  sjx'cifically 
invite  comments  on  the  projected 
economic  impact  of  this  proposal,  and 
will  activeiv  consider  such  information 
before  completing  our  Kegulatorv 
Flexibility  Act  analysis  when  adopting 
final  rules. 

Environmental  Impacts 

We  have  also  analyzed  this  proposed 
action  for  the  purpose  of  the  National 
Environmental  Policy  Act  (42  IJ.S.C. 
4321  et  spq],  and  preliminarily 
conclude  that  this  action  would  not 
have  anv  effect  on  the  quality  of  tht? 
human  and  natural  environment  and  is 
therefore  categoricallv  excluded  under 
23  CFR  771,117(c)(20).  The  TEA-21 
directs  the  implementation  of  a 
coordinated  environmental  review 
proc:ess  for  highway  construt:tion 
projects,  vet,  also  ensures  that  such 
concurrent  review  shall  not  result  in  a 
significant  adverse  impact  to  the 
environment  or  substantively  alter  the 
operation  of  Federal  law.  Time  periods 
for  review  shall  be  consistent  with  time 
periods  established  bv  the  Council  on 
Environmental  Quality  under  4U  (IFR 
1501.8  and  I.SOH.IO.  As  stated  in  the 
TEA-21,  nothing  in  section  1309  (the 
environmental  streamlining  section) 
shall  affect  the  applicabilitv  of  NEPA  or 
anv  other  Federal  environmental  statute 
or  affect  the  responsibditv  of  any 
Federal  officer  to  complv  with  or 
enforce  anv  such  statute 

Executive  Order  13132  (Federalism 
Assessment) 

This  proposed  action  has  been 
analyzed  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  13132,  datcjd  August  4. 
1999.  and  it  has  been  determined  that 
this  action  does  not  have  a  substantial 
diref:t  effect  or  sufficient  Federalism 
implications  on  .States  and  loc;al 
governments  that  would  limit  the 
policymaking  discretion  of  the  .States. 
Nothing  in  this  document  directly 
preempts  anv  .State  law  or  regidation 
The  TEA-2 1  directs  the  DOT  to 
establish  an  integrated  NEPA  review 
and  permitting  process  and  to  encourage 
approvals  as  early  as  |)ossihle  in  the 
scoping  and  planning  process,  yet  also 
to  maintain  an  emphasis  on  a  strong 
environmental  polic  y.  Throughout  the 
proposed  regulation  there  is  an  effort  to 
keep  administrative  burdens  to  a 
minimum. 

Executive  Order  12372 
(Intergovernmental  Review) 

(Catalog  of  Federal  IJomestic 
Assistance  Program  Number  2().20.'5. 


Highway  planning  and  construction  (or 
20.217,  Motor  (Carrier  Safety).  The 
regulations  implementing  Executive 
Order  12372  regarding 
intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to 
this  program 

Unfunded  Mandates  Reform  Act  of 
1995 

This  rule  does  not  impo.se  a  Federal 
mandate  resulting  in  the  expenditure  by 
State,  local,  tribal  governments,  in  the 
aggregate,  or  bv  the  private  sector,  of 
SlOO  million  or  more  in  any  one  year. 
(2  IJ.S.C    1531  Pt  Sfq). 

Paperwork  Reduction  Act 

This  proposal  contains  no  new 
collection  of  information  requirements 
for  purposes  of  the  Papervvork 
Reduction  Act  of  1995,  44  U.S.C  3501- 
3520.  This  notice  of  proposed 
rulemaking  would  encourage  the 
coordination  of  approvals  by  Federal 
agencies  involved  in  the  NEPA  process 
and  could  reduce  the  level  of 

recordkeeping. 

The  information  prepared  by  non- 
Federal  parties  pursuant  to  this 
[)roposed  regulation  is  exempt  from  the 
requirements  of  the  Paperwork 
Rt^duction  Act.  First,  the  collection  of 
information  does  not  entail  reporting  of 
information  in  response  to  identical 
questions.  NEPA  documents  do  not 
involve  answering  specific  questions; 
they  address  issues  relating  to  the 
requirements  of  multiple  Federal 
environmental  statutes.  There  are  too 
many  variables  relating  to  the  propo.sed 
atition.  the  location  in  which  the  action 
is  to  be  taken,  and  the  statutes  that  are 
implicated  (and  to  what  extent)  to 
permit  a  standardized  format  or  content. 
The  issues  to  be  addressed  in  NEPA 
documents  are  therefore  determined  on 
a  case  bv  case  basis.  Each  is  a  one  of  a 
kind  document. 

Second,  the  informati(m  is  not 
requested  of  non-Federal  entities  but  of 
Fedtiral  agencies.  The  State  and  local 
transportation  departments  and  transit 
.igencies  compiling  information  are 
\oluntarilv  serving  as  cimsultants  to 
FHWA  and  FTA  for  their  own 
(onvenience.  As  the  proposers  of  the 
acticms  subject  to  NEPA.  and  the 
owners,  operators,  and  maintainers  of 
the  resulting  facility,  and  key 
decisionmakers  regarding  the  choices 
involved  in  project  development,  it  is 
easier  for  them  to  prepare  the  NEPA 
(lo(  uments.  Information  is  not  requested 
of  outside  entities  except  within  the 
PRA  exception  relating  to  'facts  or 
opinions  submitted  in  response  from 
general  solicitations  of  comments  for  the 
general  public  (5  CFR  1320.3(h)(4)." 


Third,  State  and  local  departments  of 
transportation  and  transit  agencies 
develop  this  information  reported  to 
FHWA/FTA  as  a  normal  part  of  doing 
business.  NEPA  documents  contain 
engineering  and  cmvironmental 
information  that  is  integral  to 
developing  projects  in  a  way  that 
conforms  to  State  and  local  laws.  The 
development  of  engineering  and 
environmental  information  is  an 
unavoidable  step  in  project 
development  whether  or  not  the  Federal 
government  is  involved.  We  invite 
comments  on  this  analysis. 

Executive  Order  12630  (Taking  of 
Private  Property) 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Executive  Order  12988  (Civil  Justice 
Reform) 

This  action  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
Executive  Order  12988,  Civil  |ustice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden. 

Executive  Order  13045  (Protection  of 
Children) 

We  have  analyzed  this  action  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  concern  an  environmental  risk 
to  healthy  or  .safety  that  may 
disproportionately  affect  children. 

Regulation  Identification  Number 

A  regulation  identification  number 
(RIN)  is  assigned  to  each  regulator}- 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Ser\'ice  Center  publishes 
the  Unified  Agenda  in  April  and 
Oc:tober  of  each  year.  The  RIN  contained 
in  the  heading  of  this  document  can  be 
used  to  cross  reference  this  action  with 
the  Unified  Agenda. 

List  of  Subjects 

2,i  CFR  Part  771 

Environmental  protection.  Grant 
program.s — transportation,  Highways 
and  roads.  Historic  preservation.  Public 
lands.  Recreation  areas.  Reporting  and 
recordkeeping  requirements. 

23  CFR  Part  1 420 

Environmental  impact  statements. 
Grant  programs — transportation, 
Highways  and  roads.  Mass 
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transportation.  Reporting  and 
recordkeeping  requirements. 

23  CFR  Part  1430 

Environmental  protection.  Grant 
programs — transportation.  Highways 
and  roads.  Historic  preservation.  Mass 
transportation,  Public  lands.  Recreation 
areas.  Reporting  and  recordkeeping 
requirements.  Wildlife  refuges. 

49  CFR  Part  622 

Environmental  impact  statements. 
Grant  programs — transportation.  Mass 
transportation.  Reporting  and 
recordkeeping  requirements, 

49  CFR  Part  623 

Environmental  protection.  Grant 
programs — transportation.  Mass 
Transportation.  Public  lands.  Recreation 
areas.  Reporting  and  recordkeeping 
requirements.  Wildlife  refuges. 

Federal  Highway  Administration 


23  CFR  Chapter  I 

For  reasons  set  forth  in  the  preamble, 
and  under  the  authority  of  23  U.S.C. 
109,  128,  134,  138,  and  315,  the  Federal 
Highway  Administration  proposes  to 
amend  Chapter  I  of  title  23,  Code  of 
Federal  Regulations,  as  follows: 

PART  771— [REMOVED] 

1.  Remove  part  771. 


23  CFR  Chapter  IV 

For  reasons  set  forth  in  the  preamble, 
the  Federal  Highway  Administration 
and  the  Federal  Transit  Administration 
propose  to  amend  proposed  Chapter  IV 
in  title  23,  Code  of  Federal  Regulations 
(published  elsewhere  in  this  Federal 
Register),  as  set  forth  below: 

2.  Add  parts  1420  and  1430  to  read  as 
follows: 

PART  1420— NEPA  AND  RELATED 
PROCEDURES  FOR 
TRANSPORTATION  DECISIONMAKING 

Subpart  A — Purpose,  Policy,  and 
Mandate 

.See. 

1420,101     Purpose, 

1420,  lO.J     Relationstiip  ul  this  regulation  to 

the  CEQ  regulation  and  other  guidance. 
1420. 10.S     .Applicat)ilitv  ot  this  part. 
1420.107     Goals  of  the  NEPA  process. 
1420.109     The  NEP.'N  umbrella. 
1420.111     En\ironm>,r.'j!  justice, 
1420.113     .Avoidance,  minimization. 

mitigation,  and  enhancement 

responsibilities. 


Subpart  B — Program  and  Project 
Streamlining 

1420.201     Relation  of  planning  and  projet  t 

development  processes. 
1420.20.3     En\'ironmental  streamlining. 
1420.20,5     Programmatic  approvals 
1420.207     Quality  assurance  process. 
1420.209     Alternate  procedures. 
1420,211     Use  of  this  part  by  other  L'.S,  DOT 

agencies. 
1420.213     Emergency  action  procedure.',. 

Subpart  C — Process  and  Documentation 
Requirements 

1420. .301     Responsibilities  of  the 

partic:ipating  parties. 
1420.303     Interagency  coordination. 
1420.305     Public  involvement. 
1420.307     Project  development  and  timing 

of  ac:tivities. 
1420.309     Clas.ses  of  actions. 
1420.311     Categoric:al  exclusions. 
1420,313     Environmental  assessments. 
1420.315     Findings  of  no  significant  impact. 
1420  317     Draft  environmental  impact 

statements. 
1420.319     Final  environmental  impart 

statements 
1420.321     Record  of  decision. 
1420.323     Re-evaluations. 
1420.325     Supplem.ental  environmental 

impact  statements. 

Subpart  D — Definitions 

1420.401     Terms  defined  elsewhere. 
1420.403     Terms  defined  in  this  part. 

Authority:  23  U.S.C.  109.  128.  134.  138  and 
315;  42  U.S.C.  2000d-2000d-^.  4321  et  seq.. 
and  7401  et  seq.:  49  U.S.C.  303.  5301(e). 
5303.  5309,  and  5324  (b)  and  (c):  49  CFR 
1.48,  and  1.51;  33  CFR  1 15.60(b):  40  CFR 
parts  1500-1508. 

Subpart  A— Purpose,  Policy,  and 
Mandate 

§1420.101     Purpose. 

The  purpose  of  this  part  is  to  establish 
policies  and  procedures  of  the  Federal 
Highway  Administration  (FHWA)  and 
the  Federal  Transit  Administration 
(FTA)  for  implementing  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  as  amended,  and  to  supplement 
the  regulation  of  the  Council  on 
Environmental  Quality  (CEQ),  40  CFR 
parts  1500  through  1508.  In  concert 
with  23  CFR  1410  this  part  sets  forth  a 
NEPA  process  that  integrates  and 
streamlines  the  compliance  with  all 
apflicable  transportation  and 
environmental  laws  that  govern  Federal 
transportation  decisionmaking. 

§  1420.103    Relationship  of  this  regulation 
to  the  CEQ  regulation  and  other  guidance. 

The  CEQ  regulation  lays  out  NEPA 
responsibilities  for  all  Federal  agencies. 
This  FHWA/FTA  regulation 
supplements  the  CEQ  regulation  with 
specific  provisions  regarding  the 
FHWA/FTA  approach  to  implementing 
NEPA  for  the  Federal  surface 


transportation  actions  under  their 
jurisdiction.  For  a  full  understanding  oi 
NEPA  responsibilities  relative  to  the 
FHWA/FTA  actions,  the  reader  must 
refer  to  both  this  regulation  and  the  CEQ 
regulation.  In  addition,  the  FHWA 'FT .^ 
will  rely  on  nonregulatorv  guidance 
materials,  training  courses,  and 
documentation  of  best  practices  in  the 
management  of  their  NEPA 
responsibilities.  The  available  materials 
and  training  course  schedules  are 
posted  on  the  FHWA  and  the  FTA  web 
sites  and  can  be  obtained  by  contacting 
Planning  and  Environment  Program 
Manager.  Federal  Highway 
Administration.  Washington.  DC  20590 
or  Associate  Administrator  for  Planning. 
Federal  Transit  Administration. 
Washington.  DC  20590. 

§1420.105    Applicability  of  this  part. 

(a)(1)  The  provisions  of  this  part  and 
the  CEQ  regulation  apply  to  actions 
where  a  U.S.  DOT  agency  exercises 
sufficient  control  and  has  the  statutory 
authority  to  condition  the  action  or 
approval.  Actions  taken  by  the  applicant 
or  others  that  do  not  require  any  U.S. 
DOT  agency  approval  or  over  which  a 
U.S.  DOT  agency  has  no  discretion, 
including,  but  not  limited  to.  projects  or 
maintenance  on  Federal-aid  highways 
or  transit  systems  not  involving  Federal- 
aid  funds  or  approvals,  and  actions  from 
which  the  U.S.  DOT  agency  are 
excluded  by  law  or  regulation,  are  not 
subject  to  this  part. 

(2)  This  part  does  not  apply  to.  or 
alter  approvals  by  the  U.S.  DOT 
agencies  made  prior  to  the  effective  date 
of  this  part. 

(3)  NEPA  documents  accepted  or 
prepared  by  the  U.S.  DOT  agency  after 
the  effective  date  of  this  part  shall  be 
developed  in  accordance  with  this  part. 

(b)  In  order  to  ensure  meaningful 
evaluation  of  alternatives  and  to  avoid 
commitments  to  transportation 
improvements  before  thev  are  fully 
evaluated,  the  actions  covered  bv  each 
environmental  impact  statement  (EIS)  or 
environmental  assessment  (EA).  or 
designated  a  categorical  exclusion  (CE) 
shall: 

(1)  Have  independent  utility  or 
independent  significance,  i.e..  be  usable 
and  be  a  reasonable  expenditure  even  if 
no  additional  transportation 
improvements  in  the  area  are  made; 

(2)  Connect  logical  termini,  if  linear  in 
configuration,  and  be  of  sufficient 
length  or  size  to  address  environmental 
matters  over  a  sufficiently  wide  area 
that  all  reasonably  foreseeable  impiacts 
are  considered:  and 

(3)  Not  restrict  consideration  of 
alternatives  for  other  reasonably 
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foreseeable  transportation 
improvernent.s. 

§  1420.107    Goals  of  the  NEPA  process. 

(a)  It  is  the  intent  of  the  U.S.  DOT 
agencies  that  the  NEPA  principles  of 
environmental  stewardship  and  the 
Transportation  Equity  Act  for  the  21st 
Century  (TEA-21)  objective  of  timely 
implementation  of  transportation 
facilities  and  provision  of  transportation 
services  should  guide  Federal,  Stale, 
local,  and  tribal  decisionmaking  on  all 
transportation  actions  subject  to  these 
laws.  Accordingly,  in  administering 
their  responsibilities  under  numerous 
transportation  and  environmental  laws, 
the  U.S.  DOT  agencies  will  manage  the 
NEPA  process  to  maximize  attainment 
of  the  following  goals; 

(1)  Environmental  ethic.  Federal 
actions  reflect  concern  for.  and 
responsible  choices  that  preserve, 
communities  and  the  natural 
environment,  in  accordance  with  the 
purpose  and  policv  direction  of  NEPA 
(42  U.S.C.  4321  and  4331),  and  the 
specific  mandates  of  statutes, 
regulations,  and  executive  orders. 

(2)  Environmental  justice. 
Disproportionate  adverse  effects  on 
minority  and  low  income  populations 
are  identified  and  addressed;  no  person, 
because  of  handicap,  age.  race,  color, 
sex,  or  national  origin,  is  excluded  from 
participating  in,  denied  the  benefits  of, 
or  subject  to  discrimination  under  any 
U.S.  DOT  agency  program  or  activitv 
conducted  in  accordance  with  this 
regulation. 

(3)  Integrated  decisionmaking. 
Federal  transportation  approvals  are 
coordinated  in  a  logical  fashion  with 
other  Federal  reviews  and  approvals, 
and  with  State,  local,  and  tribal 
governmental  actions,  and  actions  by 
private  entities,  in  recognition  of 
interdependencies  of  decisions  by  the 
various  parties  and  the  procedural 
umbrella  that  the  NEPA  process 
provides  for  facilitating  decisionmaking. 

(4)  Environmental  streamlining. 
Federal  transportation  and 
environmental  reviews  and  approvals 
are  completed  in  a  timely  fashion 
through  a  coordinated  review  process 

(5)  Collaboration.  Transportation 
decisions  are  made  through  a 
collaborative  partnership  involving 
Federal.  State,  local,  and  tribal  agencies, 
communities,  interest  groups,  private 
businesses,  and  interested  individuals. 

(6)  Transportation  problem  solving 
Transportation  decisions  represent  cost 
effective  solutions  to  current  and  future 
problems  based  on  an  interdisciplinary 
evaluation  of  alternative  courses  of 
action. 


(7)  Financial  stewardship.  Public 
funils  are  used  to  achieve  the  maximum 
benefit  for  the  financial  investment  in 
accordance  with  governing  statutes  and 
regulations. 

§  1420.109    The  NEPA  umbrella. 

(a)  In  keeping  with  the  above  goals,  it 
is  the  policy  of  the  FHWA/FTA  that  the 
NEPA  process  be  the  means  of  bringing 
together  all  legal  responsibilities,  issues, 
and  interests  relevant  to  the 
transportation  decision  in  a  logical  way 
to  evaluate  alternative  courses  of  action, 
and  that  it  lead  to  a  single  final  decision 
regarding  the  key  characteristics  of  a 
proposed  action  (such  as,  location, 
major  design  features,  mitigation 
measures,  and  environmental 
enhancements).  This  decision  shall  be 
made  in  the  best  overall  public  interest 
based  on  a  balanced  consideration  of  the 
need  for  safe  and  efficient 
transportation;  the  social,  ecorM)mic, 
and  environmental  benefits  and  impacts 
of  the  proposed  action;  and  the 
attainment  of  national.  State,  tribal,  and 
local  environmental  protection  goals. 

(b)  Anv  environmentally  related 
studv,  review,  or  consultation  required 
by  Federal  law  should  be  conducted 
within  the  framework  of  the  NEPA 
process  to  assure  integrated  and 
efficient  decisionmaking.  The  State  is 
encouraged  to  conduct  its  activities 
during  the  NEPA  process  toward  the 
same  goal. 

(c)  Federal  responsibilities  to  be 
addressed  in  the  NEPA  process 
whenever  applicable  to  the  decision  on 
the  proposed  action  include,  but  are  not 
limited  to  the  following  protections  of: 

(1)  Individual  rights- 

(i)  Title  VI  of  the  Civil  Rights  Act  of 
1964  (42  use.  2000d-2000d-4)  and 
related  statutes; 

(ii)  Uniform  Relocation  Assistance 
and  Real  Propertv  Acquisition  Policies 
Act  of  1970  (42  U.S.C.  4601  et  seq.).  as 
amended; 

(iii)  Americans  with  Disabilities  Act 
(42  U.S.C.  12101  etseq.]: 

(iv)  49  U.S.C.  5332, 
nondiscrimination; 

(v)  49  U.S.C.  5324(a),  relocation 
requirements; 

(vi)  23  U.S.C.  128  and  49  U.S.C. 
5323(b),  public  hearing  requirements; 

(2)  Communities  and  community 
resources: 

(i)  Executive  Order  12898  (59  FR 
7629,  3  CFR,  1995  comp.,  p.  859), 
environmental  justice  for  minority  and 
low-income  populations; 

(ii)  49  U.S.C.  303.  protection  of  public 
parks  and  recreation  areas; 

(iii)  23  U.S.C.  109(h),  economic, 
social,  and  environmental  effects  of 
highways; 


(iv)  49  U.S.C.  5324(b),  economic, 
social,  and  environmental  effects  of 
transit; 

(v)  23  U.S.C.  109(i),  highway  noise 
standards; 

(vi)  Clean  Air  Act  (23  U.S.C.  109(j),  42 
U.S.C.  7509  and  7521(a)  et  seq.].  as 
amended; 

(vii)  Safe  Drinking  Water  Act  (42 
U.S.C.  201  and  300); 

(viii)  Farmland  Protection  Policv  Act 
of  1981  (7  U.S.C.  4201-4209); 

(ix)  National  Flood  Insurance  Act  (42 
U.S.C.  1401.  2414.  4001  to  4127); 

(x)  Solid  Waste  Disposal  Act  (Public 
Law  89-272;  42  U.S.C.  6901  et  seq.]; 

(xi)  Resource  Conservation  and 
Recoven.-  Act  of  1976  (42  U.S.C.  6901  et 
seq.]: 

(xii)  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980  (42  U.S.C.  9601  et  seq.]: 

(xiii)  Emergency  Planning  and 
Community  Right  to  Know  Act  of  1986 
(42  U.S.C.  11001  to  11050); 

(3]Cultural  resources  and  aesthetics: 
(i)  49  U.S.C.  303,  protection  of 
historic  sites; 

(ii)  National  Historic  Preservation  Act 
(16  U.S.C.  470  ef  seq); 

(iii)  23  U.S.C.  109(h),  economic, 
social,  and  environmental  effects  of 
highways; 

(iv)  49  U.S.C.  5324(b),  economic, 
social,  and  environmental  effects  of 
transit; 

(v)  23  use.  109(i),  highway  noise 
standards; 

(vi)  Clean  Air  Act  (23  U.S.C.  109(j),  42 
U.S.C.  7509  and  7521(a)  et  seq],  as 
amended; 

(vii)  Safe  Drinking  Water  Act  (42 
use.  201  and  300); 

(viii)  Farmland  Protection  Policy  Act 
of  1981  (7  U.S.C.  4201^209); 

(ix)  National  Flood  Insurance  Act  (42 
U.S.C.  1401.  2414.  4001  to  4127); 

(x)  Solid  Waste  Disposal  Act  (Public 
Law  89-272;  42  U.S.C.  6901  et  seq.]: 

(xi)  Resource  Conservation  and 
Recovery  Act  of  1976  (42  U.S.C.  6901  et 
seq.]: 

(xii)  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980  (42  use.  9601  ef  seq); 

(xiii)  Emergency  Planning  and 
Communitv  Right  to  Know  Act  of  1986 
(42  U.S.C.  11001  to  11050); 

(3)  Cultural  resources  and  aesthetics: 
(i)  49  use.  303,  protection  of 
historic  sites; 

(ii)  National  Historic  Preservation  Act 
(16U.S.C.  470  ef  seq.); 

(iii)  23  use.  109(h),  economic, 
social,  and  environmental  effects  of 
highways; 

(iv)  49  U.S.C.  5324(b),  economic, 
social,  and  environmental  effects  of 
transit; 
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(v)  Archeological  and  Historic 
Preservation  Act  (16  U.S.C.  469); 

(vi)  Archeological  Resources 
Protection  Act  (16  U.S.C.  470aa  to 
47011); 

(vii)  Act  for  the  Preservation  of 
American  Antiquities  (16  U.S.C.  431  to 
433); 

(viii)  American  Indian  Religious 
Freedom  Act  (42  U.S.C.  1996  et  seq.]: 

(ix)  Native  American  Grave  Protection 
and  Repatriation  Act  (25  U.S.C.  3001  to 
3013); 

(x)  23  U.S.C.  144(o),  historic  bridges; 

(xi)  23  U.S.C.  530,  wildflowers; 

(xii)  23  U.S.C.  131,  136,  319,  highway 
beautification; 

(4)  Waters  and  water-related 
resources: 

(i)  23  U.S.C.  109(h),  economic,  social, 
and  environmental  effects  of  highways; 

(ii)  49  U.S.C.  5324(b).  economic, 
social,  and  environmental  effects  of 
transit; 

(iii)  Federal  Water  Pollution  Act,  as 
amended  (33  U.S.C.  1251  to  1376); 

(iv)  Wild  and  Scenic  Rivers  Act  (16 
U.S.C.  1271  to  1287); 

(v)  Land  and  Water  Conservation 
Fund  Act  of  1965  (16  U.S.C.  460); 

(vi)  Water  Bank  Act  (16  U.S.C.  1301 
to  1311); 

(vii)  Executive  Order  11990  (42  FR 
26961;  3  CFR,  1977  comp.,  p.  121), 
protection  of  wetlands;  , 

(viii)  Emergency  Wetlands  Resources 
Act  of  1986  (16  U.S.C.  3921  to  3931); 

(ix)  Rivers  and  Harbors  Act  of  1899 
(33  U.S.C.  401  etseq.]: 

(x)  Executive  Orders  11988  (42  FR 
26951;  3  CFR,  1977  comp.,  p.  1171)  and 
12148  (44  FR  43239;  3  CFR,  1979  comp., 
p.  412),  floodplain  management; 

(5)  Wildlife,  plants  and  natural  areas: 
(i)  Endangered  Species  Act  of  1973  (7 

U.S.C.  136,  16  U.S.C.  1531  to  1543); 

(ii)  49  U.S.C.  303.  protection  of 
wildlife  and  waterfowl  refuges; 

(iii)  23  U.S.C.  109(h),  economic, 
social,  and  environmental  effects  of 
highways; 

(iv)  9  U.S.C.  5324(b),  economic, 
social,  and  environmental  effects  of 
transit; 

(v)  Marine  Protection  Research  and 
Sanctuaries  Act  of  1972  (16  U.S.C.  1431 
to  1445,  33  U.S.C.  1401  to  1445); 

(vi)  Fish  and  Wildlife  Coordination 
Act  (16  U.S.C.  661  to  666); 

(vii)  Wilderness  Act  (16  U.S.C.  1131 
to  1136); 

(viii)  Wild  and  Scenic  Rivers  Act  (16 
U.S.C.  1271  to  1287); 

(ix)  Coastal  Zone  Management  Act  of 
1972  (16  U.S.C.  1451  to  1464); 

(x)  Coastal  Barrier  Resources  Act  (16 
U.S.C.  3501  to  3510,  42  U.S.C.  4028); 

(xi)  National  Trails  System  Act  (16 
U.S.C.  1241  to  1249); 


(xii)  Executive  Order  13112  (64  FR 
6183),  Invasive  Species. 

§1420,111     Environmental  justice. 

(a)  In  accordance  with  the  goals 
established  in  Executive  Order  12898.  as 
implemented  by  DOT  Order  5610.2  and 
the  FHWA  Order  6640.23,'  and  the 
requirements  of  the  Civil  Rights  Act  of 
1964,  Title  VI,  and  its  implementing 
regulations,  proposed  actions  shall  be 
developed  in  a  manner  to  avoid  or 
mitigate  disproportionately  high  and 
adverse  human  health  or  environmental 
effects,  including  interrelated  social  and 
economic  effects,  on  low  income 
populations  and  minority  populations. 
Adverse  effects  can  include  a  denial  of 
or  reduction  in  benefits. 

(b)  In  performing  an  environmental 
analysis  of  proposed  actions,  applicants 
must  analyze  data  necessary  to 
determine  whether  the  actions  will  have 
disproportionately  high  and  adverse 
effects  on  low  income  and  minority 
communities.  When  disproportionately 
high  and  adverse  effects  are  found,  the 
applicant  must  identify  measures  to 
address  these  disproportionate  effects, 
including  actions  to  avoid  or  mitigate 
them,  or  it  must  explain  and  justify  why 
such  measures  cannot  be  taken. 

(c)  The  findings  and  determinations 
made  pursuant  to  paragraphs  (a)  and  (b) 
of  this  section  must  be  documented  as 
part  of  the  NEPA  document  prepared  for 
the  proposed  action,  or  in  a 
supplemental  document  if  the  NEPA 
process  has  been  completed. 

(d)  In  accordance  with  Executive 
Order  12898,  DOT  Order  5610.2,  and 
the  FHWA  Order  6640.23,  nothing  in 
this  section  is  intended  to,  nor  shall 
create,  any  right  to  judicial  review  of 
any  action  taken  by  the  agency,  its 
officers  or  its  recipients  taken  imder  this 
section  to  comply  with  such  Orders. 

§1420.113    Avoidance,  minimization, 
mitigation,  and  enhancement 
responsibilities. 

(a)  In  accordance  with  the  goals 
established  in  §  1420.107,  it  is  the 
policy  of  the  FHWA  and  the  FTA  that 
proposed  actions  be  developed  as 
described  in  this  section,  to  the  fullest 
extent  practicable.  For  the  purposes  of 
this  section,  "practicable"  means  a 
common  sense  balancing  of 
envirorunental  values  with  safety, 
transportation  need,  costs,  and  other 
relevant  factors  in  decisionmaking.  No 
additional  findings  or  paperwork  are 
required. 

(1)  Adverse  social,  economic,  and 
environmental  impacts  to  the  affected 


'  These  documents  are  available  for  inspection 
and  copying  as  prescribed  at  49  CFR  part  7. 


human  communities  and  the  natural 
environment  should  be  avoided. 

(2)  Where  adverse  impacts  cannot  be 
avoided,  proposed  measures  should  be 
developed  to  minimize  adverse  impacts. 

(3)  Measures  necessary  to  mitigate 
unavoidable  adverse  impacts  be 
incorporated  into  the  action,  or  should 
be  part  of  a  mitigation  program 
completed  in  advance  of  the  action. 

(4)  Environmental  enhancements 
should  be  evaluated  and  incorporated 
into  the  action  as  appropriate. 

(b)  Mitigation  measures  and 
environmental  enhancements  shall  be 
eligible  for  Federal  funding  to  the  fullest 
extent  authorized  bv  law. 

(c)  NEP.A  commitments. 

(1)  It  shall  be  the  responsibility  of  the 
applicant  in  cooperation  with  the  U.S. 
DOT  agency  to  implement  those 
mitigation  measures  and  environmental 
enhancements,  stated  as  commitments 
in  the  final  EIS/ROD,  EA/FONSl.  or  CE 
prepared  or  supplemented  pursuant  to 
this  regulation,  unless  the  commitment 
is  modified  or  eliminated  in  a 
supplemental  final  EIS/ROD,  EA/FONSI 
or  CE,  or  re-evaluation  approved  bv  the 
U.S.  DOT  agency . 

(2)  If  a  final  EIS/ROD.  EA/FONSl.  CE, 
or  other  U.S.  DOT  agency  approval 
commits  to  coordination  with  another 
agency  during  the  final  design  and 
construction  phase,  or  during  the 
operational  phase  of  the  action,  the 
applicant  is  responsible  for  such 
coordination,  unless  the  commitment  is 
removed  in  a  supplemental  final  EIS/ 
ROD,  EA/FONSI  or  CE,  or  re-evaluation 
approved  by  the  U.S.  DOT  agency. 

Subpart  B — Program  and  Project 
Streamlining 

§  1 420.201     Relationship  of  planning  and 
project  development  processes, 

(a)  The  plaiming  products  described 
in  §  1410.318  shall  be  considered  early 
in  the  NEPA  process.  The  FTA  and  the 
FHWA  encourage  all  Federal,  State  and 
local  agencies  with  project  level 
responsibilities  for  investments 
included  in  a  transportation  plan  to 
participate  in  the  planning  process  so  as 
to  maximize  the  usefulness  of  the 
planning  products  for  the  NEPA  process 
and  eliminate  duplication. 

(b)  Applicants  preparing  documents 
under  this  part  shall,  to  the  maximum 
extent  useful  and  practicable, 
incorporate  and  utilize  analyses, 
studies,  documents,  and  other  sources 
of  information  developed  during  the 
transportation  planning  processes  of  23 
CFR  part  1410  and  other  planning 
processes  in  satisfying  the  requirements 
of  the  NEPA  process.  The  provisions  of 
40  CFR  1502.21  (incorporation  by 
reference)  will  be  used  as  appropriate. 
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(c)  During  scoping  for  iin  EIS  or  earlv 
coordination  for  an  environmental 
assessment,  the  U.S.  DOT  agency  and 
the  applicant  shall,  in  consultation  with 
the  transportation  planning  agencifts 
responsihle  for  inclu.sion  of  the  project 
in  the  metropolitan  (if  applicable)  and 
statewide  plan  and  program,  review  the 
record  of  previously  completed 
planning  activities,  including  any 
existing  statement  of  purpose  and  need 
and  evaluation  of  alternatives  Where 
the  U.S  DOT  agency,  in  cooperation 
with  the  applicant,  determines  that 
planning  decisions  are  adequately 
supported,  the  detailed  evaluation  of 
alternatives  required  under 
§  1420.313(b)  or  §  1420.317(c)  may  be 
limited  to  the  no  action  and  reasonable 
alternatives  requiring  further 
consideration.  In  deciding  which  of  the 
evaluations  and  conclusions  of  the 
planning  process  are  adequately 
supported  and  may  be  incorporated 
during  the  NEPA  process,  the  U.S  DOT 
agency  and  the  applicant  shall  take  into 
account  the  following: 

(1)  The  validity  and  completeness  of 
the  supporting  analyses. 

(2)  The  public  involvement  process 
associated  with  those  planning 
products. 

(3)  The  degree  of  coordination  with 
Federal.  State,  and  local  resource 
agencies  with  interest  in  or  authority 
over  the  ultimate  action(s);  and 

(4)  The  level  of  formal  endorsement  of 
the  analyses  and  conclusions  by 
participants  in  the  planning  process. 

§1420.203    Environmental  Streamlining. 

(a)  For  highway  and  mass  transit 
projects  requiring  an  environmental 
impact  statement,  an  environmental 
assessment,  or  an  environmental  review, 
analysis,  opinion,  or  environmental 
permit,  license,  or  approval  by 
operation  of  Federal  law.  as  lead  Federal 
agency,  the  U.S.  DOT  agency,  in 
cooperation  with  the  applicant,  shall 
perform  the  following: 

(1)  Consult  with  the  applicant 
regarding  the  issues  involved,  the  likely 
Federal  involvement,  and  project 
timing. 

(2)  Early  in  the  NEPA  process,  contact 
Federal  agencies  likely  to  be  involved  in 
the  proposed  action  to  verify  the  natun; 
of  their  involvement  and  to  discuss 
issues,  methodologies,  information 
requirements,  time  frames  and 
constraints  associated  with  their 
involvement. 

(3)  Identify  and  use  the  appropriate 
means  listed  in  40  CFR  1500.4  and 
1500.5  for  reducing  paperwork  and 
reducing  delay. 

(4)  Document  the  results  of  such 
consultation  and  distribute  to  the 


appropriate  Federal  agencies  for  their 
concurrence,  identifying  at  a  minimum 
the  following: 

(i)  Federal  reviews  and  approvals 
needed  for  the  action, 

(ii)  Those  issues  to  be  addressed  in 
the  NEPA  process  and  those  that  need 
no  further  evaluation, 

(iii)  Methodologies  to  be  employed  in 
the  conduct  of  the  NEPA  process, 

(iv)  Proposed  agency  and  public 
involvement  processes,  and 

(v)  A  process  schedule. 

(5)  Identify,  during  the  course  of 
completing  the  NEPA  process,  points  of 
interagency  disagreement  causing  delay 
and  immediately  take  informal 
measures  to  resolve  or  reduce  delay.  If 
these  measures  are  not  successful  in  a 
reasonable  time,  the  U.S.  DOT  agency 
shall  initiate  a  dispute  resolution 
process  pursuant  to  section  1309  of  the 
TEA-21. 

fb)  A  State  may  request  that  all  State 
agencies  with  environmental  review  or 
approval  responsibilities  be  included  in 
the  coordinated  environmental  review 
process  and.  with  the  consent  of  the 
U.S.  DOT  agency,  establish  an 
appropriate  means  to  assure  that  Federal 
and  State  environmental  reviews  and 
approvals  are  fully  coordinated. 

(c)  At  the  request  of  the  applicant,  the 
coordinated  environmental  review 
process  need  not  be  applied  to  an  action 
not  requiring  an  environmental  impact 
statement. 

(d)  In  accordance  with  the  CEQ 
regulations  on  reducing  paperwork  (40 
CFR  1500.4).  NEPA  documents  prepared 
by  DOT  agencies  need  not  devote  paper 
to  impact  areas  and  issues  that  are  not 
implicated  in  the  proposed  action  and 
need  not  make  explicit  findings  on  such 
issues. 

§1420.205    Programmatic  approvals. 

(a)  Nothing  in  this  part  shall  prohibit 
the  U.S.  DOT  agency  from  making 
approvals  which  apply  to  future  actions 
consistent  with  the  conditions 
established  for  such  programmatic 
approvals 

(b)  Applicants  shall  cooperate  with 
the  U.S.  DOT  agency  in  conducting 
program  evaluations  to  ensure  that  such 
programmatic  approvals  are  being 
properly  applied. 

§  1 420.207    Quality  aaauranca  procaas. 

(a)  The  FHWA  and  the  FTA  shall 
institute  a  process  to  assure  that  actions 
subject  to  this  part  meet  or  exceed  legal 
requirements  and  are  processed  in  a 
timely  manner. 

(b)  For  actions  processed  with  an 
environmental  impact  statement,  this 
process  shall  include  a  legal  sufficiency 
review  and  may  require  the  prior 


concurrence  of  the  Headquarters  office 
in  accordance  with  procedures 
established  by  the  FTA  and  the  FHWA. 

§  1 420.209    Alternate  procedures. 

(a)  An  applicant  may  propose  to  the 
U.S.  DOT  agency  alternative  procedures 
for  complying  with  the  intent  of  this 
part  with  respect  to  its  actions. 

(b)  The  U.S.  DOT  agency  shall  publish 
such  alternative  procedures  in  the 
Federal  Register  for  notice  and 
comment  and  shall  consult  with  the 
CEQ  pursuant  to  40  CFR  1507.3. 

(c)  After  taking  into  account 
comments  received,  and  negotiating 
with  the  applicant  appropriate  changes 
to  such  alternative  procedures,  the  U.S. 
DOT  agency  shall  approve  such 
alternative  procedures  only  after  making 
a  finding  that  the  alternative  procedures 
will  be  fully  effective  at  complying  with 
NEPA  and  related  responsibilities. 

§  1420.211    Use  of  this  part  by  ottier  U.S. 
DOT  agencies. 

As  authorized  by  the  Secretary,  other 
U.S.  DOT  agencies  may  use  this  part  for 
specific  actions  or  categories  of  actions 
under  their  jurisdiction. 

§  1 420.21 3    Emergency  action  procedures. 

Requests  for  deviations  from  the 
procedures  in  this  part  because  of 
emergency  circumstances  shall  be 
referred  to  the  U.S.  DOT  agency  for 
evaluation  and  decision  in  consultation 
with  the  CEQ  in  accordance  with  40 
CFR  1506.11. 

Subpart  C— ProcMS  and 
Documentation  Raqulramants 

§  1420.301    Responslbilltiea  of  the 
participating  parties. 

(a)  The  CEQ  regulation  establishes 
rules  for  lead  agencies  (40  CFR  1501.5) 
and  cooperating  agencies  (40  CFR 
1501.6).  It  also  encourages  Federal 
agencies  to  cooperate  with  State  and 
local  agencies  to  eliminate  duplication 
(40  CFR  1506.2)  and  defines  the 
relationship  between  Federal  agencies, 
applicants,  and  contractors  (40  CFR 
1506.5). 

(b)  For  actions  on  Federal  lands  that 
are  developed  directly  by  the  U.S.  DOT 
agency  in  cooperation  with  the  Federal 
land  management  agency, 
responsibilities  for  management  of  the 
NEPA  process  shall  be  as  established  by 
interagency  agreement  or  procedure. 

(c)  Use  of  contractors. 

(1)  The  U.S.  DOT  agency  or  an 
applicant  may  select  and  use 
contractors,  in  accordance  with 
applicable  contracting  procedures,  and 
the  provisions  of  40  CFR  1506.5(c).  in 
support  of  their  respective  roles  in  the 
NEPA  process.  An  applicant  which  is  a 
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State  agency  with  statewide  jurisdiction 
may  select  a  contractor  to  assist  in  the 
preparation  of  an  EIS.  Where  the 
applicant  is  not  a  State  agency  with 
statewide  jurisdiction,  the  applicant 
may  select  a  contractor,  after 
coordination  with  the  U.S.  DOT  agency 
to  assure  compliance  with  40  CFR 
1506.5(c)  relative  to  conflict  of  interest. 
Contractors  that  have  a  role  in  the  actual 
writing  of  a  NEPA  document  shall 
execute  a  disclosure  statement  in 
accordance  with  40  CFR  1506.5(c). 
specif\'ing  that  such  contractor  has  no 
financial  or  other  interest  in  the 
outcome  of  the  action  (other  than 
engineering  with  the  exception  allowed 
by  paragraph  (c)(2)  of  this  section,  if 
applicable),  and  will  not  acquire  such 
an  interest  prior  to  the  approval  of  the 
final  NEPA  document  by  the  U.S.  DOT 
agency  or  the  termination  of  the 
contractor's  involvement  in  writing  the 
NEPA  document,  whichever  occurs 
first. 

(2)  A  State  may  procure  the  services 
of  a  consultant,  under  a  single  contract, 
for  environmental  impact  assessment 
and  subsequent  engineering  and  design 
work,  provided  that  the  State  conducts 
a  review  that  assesses  the  objectivity  of 
the  NEPA  work  in  accordance  with  the 
provisions  of  23  U.S.C.  112(g). 

§  1420.303    interagency  coordination. 

(a)  Interagency  coordination  during 
thy  NEPA  process  involves  the  early  and 
continuing  exchange  of  information 
with  interested  Federal,  State,  local 
public  agencies,  and  tribal  governments 
Interagency  coordination  should  begin 
early  as  part  of  the  planning  process  and 
continue  through  project  development, 
the  preparation  of  an  appropriate  NEPA 
document,  and.  by  agreement,  into  the 
implementation  stage  of  the  action. 
Interested  agencies  include  those  that 
express  a  continuing  interest  in  any 
aspect  f)f  the  actions^  during  the 
planning  process  and  project 
development  processes.  They  include 
those  agencies  whose  jurisdiction, 
responsibilities,  or  expertise  may 
involve  any  aspect  of  the  action  or  its 
alternatives.  The  purpose  of  interagency 
coordination  is  to  aid  in  determining  the 
class  of  action,  the  scope  of  the  NEPA 
document,  the  identification  of  key 
i;:suGS,  the  appropriate  level  of  analysis, 
methods  of  avoidance,  minimization, 
and  mitigation  of  adverse  impact, 
opportunities  for  environmental 
enhancement,  and  related 
environmental  requirements. 
Coordination  early  in  the  NEPA  process 
must  extend  beyond  agencies  consulted 
during  the  planning  process  to  those 
agencies  whose  interest  begins  only 
when  preliminary  designs  of  alternative 


actions  are  being  developed.  The 
appropriate  frequency  and  timing  of 
coordination  with  a  particular  agency 
will  depend  on  the  interests  of  the 
agency  consulted. 

(b)  Federal  land  management  entities, 
neighboring  States,  and  tribal 
governments,  that  may  be  significantly 
affected  by  the  action  or  by  any  of  the 
alternatives  shall  be  notified  early  in  the 
NEPA  process  and  their  views  solicited 
by  the  applicant  in  cooperation  with  the 
U.S.  DOT  agency. 

(c)  Upon  U.S.  DOT  agency  written 
approval  of  an  EA,  FONSI,  separate 
section  4(f)  determination,  or  CE 
designation,  the  applicant  shall  send  a 
notice  of  availability  of  the  approved 
document,  or  a  copy  of  the  approved 
document  itself  to  the  affected  units  of 
Federal,  State,  and  local  government. 
The  notice  shall  briefly  describe  the 
action  and  its  location  and  impacts. 
Cooperating  agencies  shall  be  provided 
a  copy  of  the  approved  document. 

§  1 420.305    Public  involvement. 

(a)  The  applicant  must  have  a 
continuing  program  of  public 
involvement  which  actively  encourages 
and  facilitates  the  participation  of 
transportation  and  environmental 
interest  groups,  citizens  groups,  private 
businesses,  and  the  general  public 
including  minority  and  low  income 
populations  through  a  wide  range  of 
techniques  for  communicating  and 
exchanging  information.  The  applicant 
shall  use  the  products  of  the  public 
involvement  process  developed  during 
planning  pursuant  to  23  CFR  1410.212 
and  1410.316.  whenever  such 
information  is  reasonably  available  and 
relevant,  to  provide  continuity  between 
the  public  invoh'ement  programs. 

(b)  Each  applicant  developing  projects 
under  ttiis  part  must  adopt  written 
procedures  to  carry  out  the  public 
involvement  requirements  of  this 
section  and  40  CFR  1506.6.  and.  as 
appropriate,  23  U.S.C.  128,  and  49 
U.S.C.  5323(b)  and  5324(b).  The 
applicant's  public  involvement 
procedures  shall  apply  to  all  classes  of 
action  as  described  in  §  1420.309  and 
shall  be  developed  in  cooperation  with 
other  transportation  agencies  with 
jurisdiction  in  the  same  area,  so  that,  to 
the  maximum  extent  practicable,  the 
public  is  presented  with  a  consistent  set 
of  procedures  that  do  not  vary  with  the 
transportation  mode  of  the  proposed 
action  or  with  the  phase  of  project 
development.  Where  two  or  more 
involved  parties  have  separate 
established  procedures,  a  cooperative 
process  for  determining  the  appropriate 
public  involvement  activities  and  their 
consistency  with  the  separate  agency's 


procedures  will  be  cooperatively 
established. 

(c)  Public  involvement  procedures 
must  provide  for  the  following: 

(1)  Coordination  of  public 
involvement  activities  with  the  entire 
NEPA  process  and.  when  appropriate, 
with  the  planning  process.  The 
procedures  also  must  provide  for 
coordination  and  information  required 
to  comply  with  public  involvement 
requirements  of  other  related  laws, 
executive  orders,  and  regulations: 

(2)  Early  and  continuing  opportunities 
for  the  public  to  be  informed  about,  and 
involved  in  the  identification  of  social, 
economic,  and  environmental  impacts 
and  impacts  associated  with  relocation 
of  individuals,  groups,  or  institutions; 

(3)  The  use  of  an  appropriate  variety 
of  public  involvement  activities, 
techniques,  meeting  and  hearing 
formats,  and  notification  media; 

(4)  A  scoping  process  that  satisfies  the 
requirements  of  40  CFR  1501.7; 

(5)  One  or  more  public  hearings  or  the 
opportunity  for  hearing(s)  to  be  held  at 

a  convenient  time  and  place  that 
encourage  public  participation,  for  any 
project  which  requires  the  relocation  of 
substantial  numbers  of  people, 
substantially  changes  the  layout  or 
functions  of  connecting  transportation 
facilities  or  of  the  facility  being 
improved,  has  a  substantial  adverse 
impact  on  abutting  property, 
substantially  affects  a  community  or  its 
mass  transportation  service,  otherwise 
has  a  substantial  social,  economic, 
environmental  or  other  effect,  or  for 
which  the  U.S.  DOT  agency  determines 
that  a  public  hearing  is  in  the  public 
interest; 

(6)  Reasonable  notice  to  the  public  of 
either  a  public  hearing  or  the 
opportunity  for  a  public  hearing  where 
a  hearing  is  determined  appropriate. 
Such  notice  shall  indicate  the 
availability  of  explanatorv  information; 

(7j  Where  appropriate,  the  submission 
to  the  U.S.  DO"!  agency  of  a  transcript 
of  each  public  hearing  and  a 
certification  (pursuant  to  23  U.S.C.  128 
or  49  U.S.C.  5324(b)(2))  that  a  required      - 
hearing  or  hearing  opportunity  was 
offered.  The  transcript  should  be 
accompanied  by  copies  of  all  written 
statements  from  the  public,  submitted 
either  at  the  public  hearing  or  during  an 
announced  period  after  the  public 
hearing: 

(8)  Specific  procedures  for  complying 
with  the  public  and  agency  involvement 
and  notification  requirements  for  the 
following:  EAs.  Findings  of  no 
significant  impact  (FONSI).  Draft  EISs, 
Final  EISs.  and  Records  of  decision 
(ROD); 


33982 


Federal  Register /Vol.  65.  No.   102 /Thursday.  May  25.  2000  /  Proposed  Rules 


(9)  Reasonable  accommodations  for 
participation  by  persons  with 
disabilities,  including,  upon  request,  the 
provision  of  auxiliary  aids  and  services 
for  understanding  speakers  at  meetings 
and  environmental  documents. 

(d)  Where  a  re-evaluation  of  NEPA 
documents  is  required  pursuant  to 

§  1420.323.  the  U.S.  DOT  agency  and 
the  applicant  will  determine  whether 
changes  in  the  project  or  new 
information  warrant  additional  public 
involvement. 

(e)  A  minimum  public  comment 
period  of  45  days  shall  be  provided 
prior  to  the  initial  adoption  or 
substantial  revision  of  public 
involvement  procedures. 

(f)  Public  involvement  procedures  in 
effect  as  of  the  date  of  this  part  remain 
valid,  but  will  be  reviewed  periodically 
for  effectiveneM. 


f1420J07    rntatt 
tlmint  of  MtMllM. 

(a)  The  FHWA  and/or  the  FTA  will 
not  approve  the  initiation  and  will  not 
authorize  funding  for  final  design 
activities,  property  acquisition  (except 
the  types  of  advance  land  acquisitions 
described  in  §1420.3n(d)(16)). 
purchase  of  construction  materials  or 
transit  vehicles,  or  construction,  until 
the  following  have  been  completed: 

(l}(i)  The  action  has  been  classiHed  as 
a  categorical  exclusion  (CE).  or 
(ii)  A  FONSl  has  been  approved,  or 
(iii)  A  fmal  EIS  has  been  approved, 
made  available  for  the  prescribed  period 
of  time,  and  a  record  of  decision  has 
been  signed; 

(2)  The  U.S.  DOT  agency  has  received 
transcripts  of  public  hearings  held,  and 
any  required  certifications  that  a  hearing 
or  opportunity  for  a  hearing  was 
provided;  and 

(3)  The  planning  and  programming 
requirements  of  23  CFR  part  1410  have 
been  met. 

(b)  Before  completion  of  the  NEPA 
document,  if  it  becomes  apparent  that 
the  preferred  alternative  will  not  be 
consistent  with  the  design  concept  and 
scope  of  the  action  identified  in  the 
relevant  plan  and  TIP.  the  applicant 
shall  immediately  notify  the  State 
agency  responsible  for  the  State  TIP. 
and.  in  metropolitan  areas,  the  MPO,  so 
that  the  planning  and  programming 
requirements  of  23  CFR  part  1410  can  be 
satisfied  prior  to  the  approval  of  a  final 
KIS.  Record  of  Decision.  FONSI  or  CE 

(c)  Compliance  with  the  requirements 
of  all  applicable  environmental  laws, 
regulations,  executive  orders,  and  other 
related  requirements  as  set  forth  in 

*i  1420.109  should  \m  completed  prior  to 
the  approval  of  the  final  EIS.  FONSI.  or 
the  CE  designation.  If  full  compliance  is 


not  possible  by  the  time  the  final  EIS  or 
FONSI  is  prepared,  the  final  EIS  or 
FONSI  should  reflect  consultation  with 
the  appropriate  agencies  and  provide 
reasonable  assurance  that  the 
requirements  will  be  met.  However,  full 
compliance  with  the  U.S.  EPA's 
conformity  regulation  at  40  CFR  parts  51 
and  93  is  required  prior  to  the  approval 
of  the  ROD.  FONSI  or  CE  designation. 
Approval  of  the  NEPA  document 
constitutes  adoption  of  DOT  agency 
findings  and  determinations  that  are 
contained  therein  unless  otherwise 
specified.  The  FHWA  approval  of  the 
appropriate  NEPA  document  will 
constitute  its  finding  of  compliance 
with  the  report  requirements  of  23 
U.S.C.  128.  The  FTA  approval  of  the 
appropriate  NEPA  document  indicates 
compliance  with  49  U.S.C.  5324(h)  and 
fulfillment  of  the  grant  application 
requirements  of  49  U.S.C.  5323(b).  if 
such  requirements  are  applicable  to  the 
action. 

(d)  The  completion  of  the 
requirements  set  forth  in  this  section  is 
considered  the  U.S.  DOT  agency's 
acceptance  of  the  location  of  the  action 
and  design  concepts  described  in  the 
NEPA  document  unless  otherwise 
specified  by  the  approving  official. 
However,  such  acceptance  does  not 
commit  the.U.S.  DOT  agency  to  approve 
any  future  grant  request  to  fund  the 
preferred  alternative. 

f  1 420.309    ClaasM  of  actions. 

(a)  Class  I  (ElSs).  Actions  that 
significantly  affect  the  environment 
require  an  EIS  (40  CFR  1508.27).  The 
following  are  examples  of  actions 
normally  requiring  an  EIS: 

(1)  A  new  controlled  access  freeway. 

(2)  A  highway  project  of  four  or  more 
lanes  on  a  new  location. 

(3)  New  construction  or  major 
extension  of  fixed  rail  transit  facilities 
(e.g..  rapid  rail,  light  rail,  automated 
guideway  transit). 

(4)  New  construction  or  major 
(ixtension  of  a  separate  roadway  for 
buses  or  high  occupancy  vehicles  not 
located  within  an  existing  highway 
facility 

(5)  New  construction  or  major 
extension  of  an  intercity  railroad  not 
located  within  existing  railroad  right-of- 
way 

(6)  A  multimodal  or  intermodal 
facility  that  includes  or  requires  any  of 
the  other  Class  1  actions. 

(b)  Class  II  (Categorical  Exclusions). 
Actions  that  do  not  individually  or 
cumulatively  have  a  significant 
environmental  impact  are  excluded 
from  the  requirement  to  prepare  an  EA 
or  EIS.  A  specific  list  of  CEs  normally 
not  requiring  NEPA  documentation  is 


set  forth  in  §  1420.311(c).  Additional 
actions  not  listed  may  be  designated  as 
CEs  pursuant  to  §  1420.311(d).  if 
documented  environmental  studies 
demonstrate  that  the  action  would  not. 
either  individually  or  cumulatively, 
have  a  significant  environmental 
impact. 

(c)  Class  111  (EAs).  Actions  in  which 
the  significance  of  the  environmental 
impact  is  not  clearly  established.  All 
actions  that  are  not  Class  I  or  II  are  Class 
ni.  All  actions  in  this  class  require  the 
preparation  of  an  EA  to  determine  the 
appropriate,  subsequent  NEPA 
document  (i.e..  Findings  of  no 
significant  impact -er  EIS). 


11420,311    CMigoHcal  ncKwlera. 

(a)  CategoRcal  exclusions  (CEs)  are 
actions  which  meet  the  definition 
contained  in  40  CFR  150S.4.  and  are 
known,  on  the  basis  of  past  experience 
with  similar  actions,  not  to  involve 
significant  environmental  impacts.  They 
are  actions  which:  Do  not  induce 
significant  impacts  to  planned  growth  or 
land  use  for  the  area;  do  not  require  the 
relocation  of  significant  numbers  of 
people:  do  not  have  a  significant  impact 
on  any  natural,  cultural,  recreational, 
historic  or  other  resource;  do  not 
involve  significant  air,  noise,  or  water 
quality  impacts;  do  not  have  significant 
impacts  on  travel  fMttems;  or  do  not 
othsrwise,  either  individually  or 
cumulatively,  have  any  significant 
environmental  impacts. 

(b)  Any  action  which  normally  would 
be  classified  as  a  CE  but  could  involve 
unusual  circumstances  will  require  the 
U.S.  DOT  agency,  in  cooperation  with 
the  applicant,  to  conduct  appropriate 
environmental  studies  to  determine  if 
the  CE  classification  is  proper.  Such 
unusual  circumstances  include: 

(1)  Unique  environmental  impacts; 

(2)  Substantial  controversy  on 
environmental  grounds; 

(3)  Significant  impact  on  properties 
protected  by  49  U.S.C.  303  (section  4(f)) 
or  section  106  of  the  National  Historic 
Preservation  Act;  or 

(4)  Inconsistencies  with  any  Federal, 
State,  or  local  law.  requirement  or 
administrative  determination  relating  to 
thi?  environmental  aspects  of  the  action. 

(c)  The  following  actions  meet  the 
criteria  for  CEs  in  the  CEQ  regulation 
(40  CFR  1508.4)  and  §  1420.311(a)  of 
this  regulation.  If  other  environmental 
laws  (i.e..  those  listed  in  §  1420.109(c)) 
do  not  apply  to  the  action,  then  it  does 
not  require  any  further  NEPA  approval 
by  the  US  DOT  agency.  If  the  U.S.  DOT 
agency  is  not  sure  of  the  applicability  of 
one  of  these  CEs  or  of  other 
environmental  laws  to  a  particular 
proposed  action,  the  applicant  will  be 
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required  to  provide  supporting 
documentation  in  accordance  with 
paragraph  (d)  of  this  section.  The 
following  are  CEs: 

(1)  Activities  which  do  not  involve  or 
lead  directly  to  construction,  such  as 
program  administration  (e.g..  personnel 
actions,  procurement  of  consulting 
services  or  office  supplies);  the 
promulgation  of  rules,  regulations, 
directives,  and  legislative  proposals; 
planning  and  technical  studies; 
technical  assistance  activities;  training 
and  research  programs;  technology 
transfer  activities;  research  activities  as 
defined  in  23  U.S.C.  501-507; 
archaeological  planning  and  research; 
approval  of  a  unified  planning  work 
program;  development  and 
establishment  of  management  systems 
under  23  U.S.C.  303;  approval  of  project 
concepts  under  23  CFR  part  476; 
preliminary  engineering  to  define  the 
elements  of  a  proposed  action  or 
alternatives  so  that  social,  economic,    " 
and  environmental  effects  can  be 
assessed;  Federal-aid  system  revisions 
which  establish  classes  of  highways; 
and  designation  of  highways  to  the 
National  Highway  System. 

(2)  Modernization  of  a  highway  by 
resurfacing. 

(3)  Routine  maintenance  or  minor 
rehabilitation  of  existing  transportation 
facilities,  including  pavements,  tracks, 
railbeds,  bridges,  structures,  stations, 
terminals,  maintenance  shops,  storage 
yards,  and  buildings,  that  occurs 
entirely  on  or  within  the  facility,  where 
there  is  no  change  in  the  character  and 
use  of  the  facility,  and  no  substantial 
disruption  of  service  or  traffic;  purchase 
of  associated  capital  maintenance  items; 
preventive  maintenance  of  transit 
facilities,  vehicles,  and  other 
equipment. 

(4)  Incorporation  of  an  Intelligent 
Transportation  Systems  (ITS)  element 
into  an  existing  transportation  facility  or 
service,  including  the  development, 
purchase,  installation,  maintenance, 
improvement,  and  operation  of  a 
traveler  information  system,  incident 
management  and  emergency  response 
system,  traffic  management  and  control 
system,  security  system,  or  MAYDAY 
system  that  enables  public  agencies  to 
detect  and  respond  to  emergency 
situations. 

(5)  Activities  included  in  the  State's 
highway  safety  program  under  23  U.S.C. 
402;  enforcement  of  railroad  safety 
regulations,  including  the  issuance  of 
emergency  orders. 

(6)  Improvement  of  existing  rest  areas, 
toll  collection  facilities,  truck  weigh 
stations,  traffic  management  and  control 
centers,  and  vehicle  emissions  testing 
centers  where  no  substantial  land 


acquisition  or  traffic  disruption  will 
occur. 

(7)  Carpool  and  vanpool  projects,  as 
defined  in  23  U.S.C.  146,  if  no 
substantial  land  acquisition  or  traffic 
disruption  will  occur. 

(8)  Emergency  repairs  of  highways, 
roads  and  trails  under  23  U.S.C.  125; 
emergency  repair  of  transit  or  railroad 
facilities  after  a  natural  disaster  or 
catastrophic  failure. 

(9)  Operating  assistance  to  transit 
agencies. 

(10)  Acquisition  of  buses,  rail 
vehicles,  paratransit  vehicles,  and 
transit-support  vehicles,  where  the  use 
of  these  vehicles  can  be  accommodated 
by  existing  facilities  or  by  new  facilities 
which  are  themselves  CEs. 

(11)  Purchase  or  installation  of 
operating  or  maintenance  equipment  to 
be  located  within  an  existing 
transportation  facility  with  no 
significant  impacts  off  the  site;  lease  of 
existing  facilities,  vehicles,  or  other 
equipment  for  use  in  providing  transit 
services;  capital  cost  of  contracting  for 
transit  services. 

(12)  Bus  and  rail  car  rehabilitation, 
including  the  retrofit  or  replacement  of 
vehicles  for  alternative  fuels,  where  the 
use  of  these  vehicles  can  be 
accommodated  by  existing  facilities  or 
new  facilities  which  are  themselves  CEs 

(13)  Improvement  of  existing  tracks, 
railbeds,  communications  systems, 
signal  systems,  security  systems,  and 
electrical  power  systems  when  carried 
out  within  the  existing  right-of-way 
without  substantial  service  disruption. 

(14)  Construction  of  bicycle  and 
pedestrian  lanes,  paths,  and  facilities 
within  existing  transportation  facilities 
or  right-of-ways;  installation  of 
equipment  for  transporting  bicycles  on 
transit  vehicles. 

(15)  Alterations  to  transportation 
facilities  or  vehicles  in  order  to  make 
them  accessible  by  persons  with 
disabilities. 

(16)  Installation  of  fencing,  signs, 
pavement  markings,  small  passenger 
shelters,  traffic  signals,  lighting,  and 
railroad  warning  devices  where  no 
substantial  land  acquisition  or  traffic 
disruption  will  occur. 

(17)  Transfer  of  Federal  lands 
pursuant  to  23  U.S.C.  317  when  the 
subsequent  action  is  not  an  FHWA 
action;  approvals  of  disposals  of  excess 
right-of-way;  transfer  of  surplus  assets, 
in  accordance  with  49  U.S.C.  5334(g); 
approval  of  utility  installations  along  or 
across  a  transportation  facility. 

(18)  Landscaping,  streetscaping, 
public  art  and  other  scenic 
beautification;  control  and  removal  of 
outdoor  advertising;  acquisition  of 
scenic  easements  and  scenic  or  historic 


sites  for  the  purpose  of  preserving  the 
site. 

(19)  Installation  of  noise  barriers  or 
other  alterations  to  existing  facilities  to 
provide  for  noise  reduction;  alterations 
to  existing  non-historic  buildings  to 
provide  for  noise  reduction 

(20)  Contributions  to  statewide  or 
regional  efforts  to  conserve,  restore, 
enhance,  and  create  wetlands  or  wildlife 
habitats. 

(d)  Additionally,  for  individual 
proposed  actions  to  be  categorically 
excluded  under  this  section,  the 
applicant  shall  submit  documentation 
which  demonstrates  that  the  specific 
conditions  or  criteria  for  these  CEs  are 
satisfied,  that  significant  environmental 
effects  will  not  result,  that  the 
applicant's  public  involvement  process 
is  consistent  with  the  procedures 
adopted  pursuant  to  §  1420.305,  that 
any  appropriate  interagency 
coordination  has  occurred,  and  that  any 
other  applicable  environmental  laws 
[e.g.,  those  listed  in  §  1420.109(c))  have 
been  satisfied.  This  demonstration  may 
require  investigations  of  specific  areas 
of  impact  to  determine  whether  the  CE 
criteria  are  satisfied.  If  the  DOT  agency 
is  not  certain  that  the  appropriateness  of 
the  CE  has  been  demonstrated, 
additional  documentation  or  an  EA  or 
EIS  will  be  required  of  the  applicant. 
Examples  of  actions  for  which  a  CE 
demonstration  may  be  possible  include, 
but  are  not  limited  to: 

(1)  Modernization  of  a  highway 
through  restoration,  rehabilitation, 
reconstruction,  adding  shoulders,  or 
adding  auxiliary  lanes  {e.g.,  parking, 
weaving,  turning,  climbing  lanes),  or 
travel  lanes  in  the  median  of  an  existing 
facility,  Licluding  any  such  action 
necessary  to  accommodate  other 
transportation  modes  on  an  existing 
facility. 

(2)  Tra-isportation  operational 
improvements,  including  those  that  use 
ITS,  such  as,  freeway  surveillance  and 
control  systems,  traffic  signal 
monitoring  and  control  systems,  transit 
management  systems,  electronic  fare 
payment  systems,  and  electroruc  toll 
collection  systems. 

(3)  Transportation  safety 
improvements  and  programs;  hazard 
eliminations,  including  construction  of 
grade  separation  to  replace  existin3 
highway-railway  grade  crossings: 
projects  to  mitigate  hazards  caused  by 
wildlife;  and  seismic  retrofit  of  existing 
transportation  facilities  or  structures. 

(4)  Rehabilitation  or  reconstruction  of 
tunnels,  bridges,  and  other  structures, 
and  the  approaches  thereto. 

(5)  Mooincation  or  replacement  of  an 
existing  bridge  on  essentially  the  same 
alignment  or  location. 
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(6)  Construction  of  parking  facilitie.s 
or  carpool  and  vanpool  projcH^ts  that 
involve  land  acquisition  and 
construction. 

(7)  Construction  of  new  buildings  to 
house  transportation  management  and 
control  i;enters,  carpool  ami  vanpool 
operations  centers,  or  vehicle  emissions 
testing  centers 

(8)  C.onstruction  of  new  rest  areas,  toll 
collection  facilities,  truck  weigh  stations 
or  auto  emissions  testing  or  .safety 
testing  facilities. 

(9)  Approvals  for  changes  in  highway 
access  control. 

(10)  Improvement  of  existing  tracks, 
railbeds.  communications  systems, 
signal  systems,  security  systems,  and 
electrical  power  systems,  including 
construction  of  sidings  or  passing 
tracks;  extension  or  expansion  of  rail 
electrification  on  existing,  operating  rail 
lines. 

(11)  Construction  of  new  bus  or  rail 
storage  and  maintenance  facilities  in 
undeveloped  areas  or  areas  used 
predominantly  for  industrial  or 
transportation  purposes,  where  such 
facility  is  compatible  with  existing 
zoning,  the  site  is  located  on  or  near  a 
street  with  adequate  capacity  to  handle 
anticipated  traffic,  and  there  is  no 
significant  air  or  noise  impact  on  the 
surrounding  community. 

(12)  Renovation,  reconstruction,  or 
improvement  of  existing  rail.  bus.  and 
intermodal  buildings  and  facilities, 
including  conversion  to  use  by 
alternative-fuel  vehicles. 

(13)  Constructicui  of  bus  transfer 
facilities  (an  open  area  consisting  of 
passenger  shelters,  boarding  areas, 
kiosks  and  related  street  improvements) 
or  intermodal  transfer  facilities,  when 
located  in  a  commercial  area  or  other 
high  ac:tivitv  center  in  which  there  is 
adequate  street  capacity  for  projected 
traffic. 

(14)  Rehabilitation,  renovation,  or 
improvement  of  existing  ferrv'  terminals, 
piers,  and  fac:ilities. 

[\5]  Short-term  demonstrations  of  rail 
service  on  existing  tracks 

(16)  An  ac(iuisition  of  land  or 
property  interests  that  meets  the  criteria 
of  paragraph  (d)(  U))(i).  (ii)  or  (iii)  of  this 
section  mav  be  evaluated  against  the 
critt^ria  for  a  ("F  in  the  I'.V.Q  regulations 
(40  CFR  1508.4)  and  paragraph  (a)  of 
this  section  separatelv  fron'  <inv  planned 
action  that  would  use  the  land  or 
property  inten)sts.  Any  subsequent 
action  that  would  use  the  acquired 
right-of-vvdv  or  property  interests  and 
would  reciuire  a  DOT  .igentiv  ac:tion 
must  be  separately  reviewed  in 
accordance  with  this  part  prior  to  any 
construction  on.  or  change  in  the  land 


The  following  types  of  acquisitions  may 
(lualify  as  C^Es: 

(i)  Acquisition  of  an  existing 
transportation  right-of-way  which  is 
linear  in  its  general  configuration  and  is 
not  public:lv  owned,  such  as  a  railroad 
or  a  private  road,  for  the  purpose  of 
either  maintaining  preexisting  levels  of 
transportation  service  on  the  facility  or 
of  preserving  the  right-of-way  for  a 
future  transportation  action  or 
transportation  enhancement  activity. 

(ii)  Acquisition  of  land,  easements,  or 
other  property  interests  with  the  intent 
of  preserving  alternatives  for  a  future 
transportation  action,  where  the 
following  conditions  are  met:  The 
transportation  action  that  would  use  the 
land  or  property  interests  has  been 
specifically  included  in  a  transportation 
plan  for  the  area  adopted  pursuant  to  23 
CFR  part  1410  and  such  plan  has  been 
found  by  the  U.S.  DOT  agency  to 
conform  to  air  quality  plans  in 
accordance  with  40  CFR  parts  51  and 
93.  if  applicable:  and  the  acquisition 
will  not  limit  the  evaluation  of 
alternatives  to  the  planned  action  that 
would  use  the  land  or  property  interests 
including  shifts  in  alignment  that  may 
be  required. 

(iii)  Acquisition  of  land  or  property 
interests  for  hardship  or  protective 
purposes  where  the  following 
conditions  are  met:  The  transportation 
action  that  would  use  the  land  or 
property  interests  has  been  specifically 
included  in  a  transportation  plan  for  the 
area  adopted  pursuant  to  23  CFR  part 
1410  and  such  plan  has  been  found  by 
the  US.  DOT  agency  to  conform  to  air 
quality  plans  in  accordance  with  40  CFR 
parts  51  and  93.  if  applicable;  the 
hardship  and  protective  buying  will  be 
limited  to  a  particular  parcel  or  a  small 
number  of  parcels  related  tf)  the  planned 
transportation  action;  and  the 
acquisition  will  not  limit  the  evaluation 
of  alternatives  to  the  planned  action  that 
would  u.se  the  land  or  property 
interests,  including  shifts  in  alignment 
that  may  be  required. 

( 1 7)  Approvals  for  joint  or  limited  use 
of  right-of-way.  where  the  proposed  use 
does  not  have  significant  adverse 
impacts. 

(18)  C(mstru(  tion  of  a  bicycle 
transportation  facility  on  its  own,  new 
right-of-way 

(1*1)  Mitigation  of  water  pollution  due 
to  storm  water  runoff  from 
transportation  facilities. 

(20)  Rehabilitation  and  operation  of 
historic  transportation  buildings, 
structures,  or  facilities  (including 
historic  railroad  or  bus  facilities  and 
lanals). 

(21)  Transportation  enhancement 
at  tivities  and  transit  enhancements 


defined  in  23  U.S.C.  101  and  49  U.S.C. 
5302. 

§  1 420.31 3    Environmental  assessments. 

(a)  An  EA  shall  be  prepared  by  the 
applicant  in  consultation  with  the  U.S. 
DOT  agency  for  each  action(s)  that  is  not 
a  C^E  and  does  not  clearly  require  the 
preparation  of  an  EIS.  or  where  the  U.S. 
DOT  agency  believes  an  EA  would  assist 
in  determining  the  need  for  an  EIS. 

(b)  The  EA  shall  evaluate  the  social, 
economic,  and  environmental  impacts 
of  the  proposed  action,  reasonable 
alternatives  that  would  avoid  or  reduce 
adverse  impacts,  measures  which  would 
mitigate  adverse  impacts,  and 
environmental  enhancements  if  any  that 
would  aid  in  harmonizing  the  action 
with  the  surrounding  community.  The 
EA  shall  discuss  compliance  with  other 
related  environmental  laws,  regulations, 
and  executive  orders. 

(c)  The  EA  is  subject  to  U.S.  DOT 
agency  approval  before  it  is  made 
available  to  the  public  as  a  U.S.  DOT 
agency  document. 

(d)  For  actions  that  require  an  EA.  the 
applicant,  in  consultation  with  the  U.S. 
DOT  agency,  shall  do  the  following: 

(1)  Conduct  interagency  coordination 
in  accordance  with  §  1420.303. 
beginning  at  the  earliest  appropriate 
time,  to  advise  agencies  of  the  proposed 
action  and  to  achieve  the  following 
objectives:  Determine  which  aspects  of 
the  proposed  action  have  potential  for 
social,  economic,  or  environmental 
impact;  identify  alternatives  and 
measures  which  might  avoid  or  mitigate 
adverse  impacts;  identify  environmental 
enhancements  that  might  aid  in 
harmonizing  the  action  with  the 
surrounding  community;  and  identify 
other  environmental  review  and 
coordination  requirements  which 
should  be  performed  concurrently  with 
the  EA.  The  results  of  interagency 
coordination  to  the  time  of  EA  approval 
by  the  US.  DOT  agency  shall  be 
included  in  the  EA. 

(2)  Provide  for  public  involvement  in 
accordance  with  the  procedures 
established  pursuant  to  tj  1420.305. 
Public  involvement  to  the  time  of  EA 
approval  by  the  U.S.  DOT  agency  shall 
be  summarized  in  the  EA. 

(e)  The  EA  need  not  be  circulated  for 
comment  but  the  document  must  be 
made  available  for  inspection  in  public 
places  readily  accessible  to  the  affected 
community  in  accordance  with 
paragraphs  (f)  and  (g)  of  this  section. 
Notice  of  availability  of  the  EA.  briefly 
describing  the  action{s)  and  its  impacts, 
or  a  copy  of  the  EA.  shall  be  sent  by  the 
applicant  to  the  aff«H:ted  units  of 
Federal.  State  and  local  government. 
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(f)  When,  in  accordance  with  the 
public  involvement  procedures 
established  pursuant  to  §  1420.305.  a 
public  hearing  on  an  action  evaluated  in 
an  EA  is  held,  the  following  shall  occur: 

(1)  The  EA  shall  be  available  at  the 
public  hearing  and  for  a  minimum  of  15 
days  in  advance  of  the  public  hearing. 

(2)  The  notice  of  the  public  hearing  in 
local  newspapers  shall  aiuiounce  the 
availability  of  the  EA  and  where  it  may 
be  obtained  or  reviewed. 

(3)  Pursuant  to  40  CFR  1501.4(c) 
comments  shall  be  submitted  in  writing 
to  the  applicant  or  ttie  U.S.  DOT  agency 
within  30  days  of  publication  of  the 
notice  of  availability  of  the  EA  unless 
the  U.S.  DOT  agency  determines,  for 
good  cause,  that  a  different  period  is 
warranted. 

(g)  When,  in  accordance  with  the 
public  involvement  procedures 
established  pursuant  to  §  1420.305.  a 
public  hearing  on  an  action  evaluated  in 
an  EA  is  not  held,  the  following  shall 
occur: 

(1)  The  applicant  shall  place  a  notice 
in  a  newspaper(s)  similar  to  a  public 
hearing  notice  at  an  appropriate  stage  of 
development  of  the  action. 

(2)  The  notice  shall  advise  the  public 
of  the  availability  of  the  EA,  state  where 
information  concerning  the  action  may 
be  obtained,  and  invite  comments  from 
all  parties  with  an  interest  in  the  social, 
economic,  or  environmental  aspects  of 
the  action. 

(3)  Pursuant  to  40  CFR  1501.4(c) 
comments  shall  be  submitted  in  writing 
to  the  applicant  or  the  U.S.  DOT  agency 
within  30  days  of  the  publication  of  the 
notice  unless  the  U.S.  DOT  agency 
determines,  for  good  cause,  that  a 
different  period  is  warranted. 

(h)  If  no  significant  impacts  are 
identified,  the  applicant  shall  consider 
the  public  and  agency  comments 
received;  revise  the  EA  as  appropriate; 
furnish  the  U.S.  DOT  agency  a  copy  of 
the  revised  EA,  the  public  hearing 
transcript,  where  applicable,  and  copies 
of  any  comments  received  and 
responses  thereto;  and  recommend  a 
FONSI.  The  revised  EA  shall  also 
document  compliance,  to  the  fullest 
extent  possible,  with  other  related 
environmental  laws,  regulations,  and 
executive  orders  applicable  to  the 
action,  or  provide  reasonable  assurance 
that  the  requirements  will  be  met.  Full 
compliance  with  the  transportation 
conformity  rule  (40  CFR  parts  51  and 
93)  and  the  planning  regulation  (23  CFR 
part  1410)  is  required  before  completion 
of  the  FONSI. 

(i)  If,  at  any  point  in  the  EA  process, 
the  U.S.  DOT  agency  determines  that 
the  action  is  likely  to  have  a  significant 


impact  on  the  environment,  the 
preparation  of  an  EIS  will  be  required. 

(j)  Any  action  which  normally  would 
be  classified  as  an  EA  but  could  involve 
unusual  circumstances,  such  as, 
substantial  controversy  on  conamunity 
impact  and/or  environmental  grounds, 
will  require  the  U.S.  DOT  agency,  in 
cooperation  with  the  applicant,  to 
determine  if  the  EA  is  the  appropriate 
level  of  documentation. 

§  1 420.31 5    Findings  of  no  significant 
impact. 

(a)  The  U.S.  DOT  agency  will  review 
the  EA  and  other  documents  submitted 
pursuant  to  §  1420.313  (e.g..  copies  of 
any  hearing  transcript  and  written 
comments,  and  the  applicants 
responses).  If  the  U.S.  DOT  agency 
agrees  with  the  applicant's 
recommendation  of  a  FONSI.  it  will 
make  such  finding  in  writing  and 
incorporate  by  reference  the  EA  and  any 
other  related  documentation. 

(b)  Pursuant  to  40  CFR  1501.4(e)(2). 
for  proposed  actions  which  are  either 
similar  to  ones  normally  requiring  an 
EIS  or  are  without  precedent  and  the 
U.S.  DOT  agency  is  processing  the 
action  with  an  EA  and  expects  to  issue 

a  FONSI,  copies  of  the  EA  and  proposed 
FONSI  shall  be  made  available  for 
review  by  the  public  and  affected  units 
of  government  for  a  minimum  of  30 
days  before  the  U.S.  DOT  agency  makes 
its  final  decision.  This  public 
availability  shall  be  announced  by  a 
notice  similar  to  a  public  hearing  notice. 

(c)  After  a  FONSI  has  been  made  by 
the  U.S.  DOT  agency,  a  notice  of 
availability  of  the  FONSI  shall  be  sent 
by  the  applicant  to  the  affected  imits  of 
Federal,  State  and  local  government, 
and  the  document  shall  be  available 
from  the  applicant  and  the  U.S.  DOT 
agency  upon  request  by  the  public. 
Notice  shall  also  be  sent  to  the  State 
intergovernmental  review  contacts 
established  under  Executive  Order 
12372. 

(d)  Where  substantial  changes  are 
made  to  the  project  and/or  its  potential 
impacts  after  the  public  review  period 
for  the  EA,  the  applicant,  pursuant  to 

§  1420.323(c),  shall  make  copies  of  the 
revised  EA  and  the  FONSI  available  for 
review  by  the  pubhc  and  affected  units 
of  government  for  a  minimnm  of  30 
days  before  the  U.S.  DOT  agency  makes 
its  final  decision,  unless  the  U.S.  DOT 
agency  determines,  for  good  cause,  that 
a  different  period  is  warranted. 

(e)  If  another  Federal  agency  has 
issued  a  FONSI  on  an  action  which 
includes  an  element  proposed  for  U.S. 
DOT  agency  action,  the  U.S.  DOT 
agency  will  evaluate  the  other  agency's 
EA/FONSI.  If  the  U.S.  DOT  agency 


determines  that  this  element  of  the 
action  and  its  environmental  impacts 
have  been  adequately  identified  and 
assessed,  the  U.S.  DOT  agency  will 
issue  its  own  FONSI  in  accordance  with 
paragraphs  (a),  (b).  (c)  and  (d)  of  this 
section,  incorporating  the  other  agency's 
FONSI  and  any  other  related 
documentation.  If  environmental  issues 
have  not  been  adequately  identified  and 
assessed,  the  U.S.  DOT  agency  will 
require  appropriate  environmental 
studies  to  complete  the  assessment. 

§1420.317    Draft  environmental  impact 
statements. 

(a)  A  draft  EIS  shall  be  prepared  when 
the  U.S.  DOT  agency  determines  that 
the  action(s)  is  likely  to  cause 
significant  impacts  on  the  environment 
or  if  the  preparation  of  an  EIS  is 
otherwise  appropriate.  When  the 
decision  has  been  made  by  the  U.S. 
DOT  agency  to  prepare  an  EIS.  the  U.S. 
EXDT  agency  will  publish  a  Notice  of 
Intent  (40  CFR  1508.22)  in  the  Federal 
Register.  Applicants  must  announce  the 
intent  to  prepare  an  EIS  by  appropriate 
means  at  the  local  level  in  accordance 
with  the  public  involvement  procedures 
established  pursuant  to  §  1420.305. 

(b)  The  U.S.  DOT  agency,  in 
cooperation  with  the  applicant,  will 
publish  the  Notice  of  Intent  and  begin 

a  scoping  process  to  establish  the  scope 
of  the  draft  EIS  and  the  work  necessary 
for  its  preparation.  The  documented 
results  of  the  planning  process  relevant 
to  the  action,  including  the  public 
involvement  and  interagency 
coordination  that  has  occurred,  must  be 
considered  in  scoping.  Scoping  is 
normally  achieved  through  the  actions 
taken  to  comply  with  the  public 
involvement  procedures  and 
interagency  coordination  required  by 
§§  1420.303  and  1420.305.  The  scoping 
process  will:  Review  the  range  of 
alternatives  and  impacts  and  the  major 
issues  to  be  addressed  in  the  EIS;  aid  in 
determining  which  aspects  of  the 
proposed  action  have  potential  for 
social,  economic,  or  environmental 
impact;  help  identify  measures  which 
might  mitigate  adverse  environmental 
impacts;  identify  environmental 
enhancements  that  might  aid  in 
harmonizing  the  action  with  the 
surrounding  community;  identify  other 
environmental  review  and  coordination 
requirements  that  must  be  performed 
concurrently  with  the  EIS  preparation; 
and  achieve  the  other  objectives  of  40 
CFR  1501.7  and  environmental 
streamlining  {§  1420.203).  If  a  pubhc 
scoping  meeting  is  to  be  held,  it  must  be 
aimounced  in  the  U.S.  DOT  agency  s 
Notice  of  Intent  and  by  an  appropriate 
means  at  the  local  level. 
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(c)  The  draft  EIS  .shall  he  prepared  hy 
the  US.  DOT  agency  in  cooperation 
with  the  applicant  or,  where  permitted 
by  40  CFR  15()6  5.  by  the  applicant  with 
appropriate  j»uidance  and  participation 
by  the  U.S.  DOT  agency  The  draft  EIS 
shall  evaluate  all  rea.sonable  alternatives 
and  may  relv  on  information  developed 
in  accordance  with  23  CFR  part  1410 
The  draft  EIS  shall  dist:uss  the  reasons 
why  other  alternatives,  whii  h  may  have 
been  considered,  were  eliminated  from 
detailed  study  The  draft  EIS  shall 
evaluate  the  social,  fH:onomic.  and 
environmental  impacts  of  the  proposed 
action,  reastmable  alternatives  that 
would  avoid  or  reduce  adverse  impacts, 
measures  which  would  mitigate  adverse 
impacts,  and  environmental 
enhancements  that  would  aid  in 
harmonizing  the  action  with  the 
surrounding  community  Alternatives 
must  be  sufficiently  well-defined  to 
allow  full  evaluation  of  the  specific 
alignment  and  design  variations  that 
would  avoid  or  minimize  adverse 
impacts.  The  draft  EIS  shall  summarize 
the  public:  involvement  and  interagency 
coordination  to  the  time  of  its  approval 
The  draft  EIS  shall  also  summarize  the 
studies,  reviews,  c:onsultations,  and 
coordination  required  by  other  related 
environmental  laws,  regulations,  and 
executive  orders  to  the  extent 
appropriate  at  this  stage  in  the 
environmental  process. 

(d)  The  U.S.  LK3T  agency,  when 
satisfied  that  the  draft  EIS  complies 
with  NEPA  rtxquirements,  will  approve 
the  draft  EIS  for  circulation  by  signing 
and  dating  the  cover  sheet 

(e)  A  lead,  joint  lead,  or  a  cooperating 
agency  shall  be  responsible  for  printing 
and  distributing  the  draft  EIS  The 
initial  printing  of  the  draf^  EIS  shall  be 
in  sufficient  quantity  to  meet  requests 
for  copies  which  can  reasonably  be 
expected  from  agencies,  organizations, 
and  individuals.  Normally,  copies  will 
be  furnished  free  of  charge.  However, 
with  U.S.  DOT  agency  concurrence,  the 
party  requesting  the  draft  EIS  may  be 
charged  a  fee  which  is  not  more  than  the 
actual  cost  of  reproducing  the  copy  and 
also  must  be  informed  of  the  nearest 
location  where  the  draft  EIS  may  b«^ 
reviewed  without  charge 

(0  The  draft  EIS  shall  be  circulated  for 
comment  by  the  applicant  on  behalf  of 
the  U.S.  DC3t  agency  The  draft  EIS  shall 
be  made  available  to  the  public  and 
transmitted  to  agencies  for  comment  no 
later  than  the  time  the  document  is  filed 
with  the  Environmental  Protection 
Agency  in  accordance  with  40  (]FR 
1506.9.  The  draft  EIS  shall  be 
transmitted  to  the  following: 

(1)  Public  officials,  interest  groups, 
and  members  of  the  public  known  to 


have  an  interest  in  the  proposed  action 
or  alternatives; 

(2)  Federal.  State  and  lor^l 
government  ag.'nc:ies  expected  to  have 
jurisdiction  or  responsihdity  over,  or 
interest  or  expertise  in.  the  action,  and 
to  the  State  intergovernmental  review 
contacts  established  under  Exc(  utive 
Order  12372; and 

(3)  Neighboring  States  and  Federal 
land  management  entities  which  may  be 
affHc:ted  bv  any  of  the  alternatives. 

(g)  Public  hearing  requirements  are  to 
be  carried  out  in  accordant  e  with  the 
provisions  of  tj  1420.305  and  this 
section.  Whenever  a  public  hearing  is 
held,  the  draft  EIS  shall  b'  available  at 
the  public  hearing  and  for  a  minimum 
of  15  days  in  advance  of  the  public 
hearing  The  availability  of  the  draft  EIS 
shall  be  mentioned,  and  public, 
comments  requested,  in  any  public 
hearing  notic:e  and  at  any  public  hearing 
presentation.  If  a  public  hearing  is  not 
held,  a  notice  shall  be  placed  in  a 
newspaper  similar  to  a  public  hearing 
notic:e  advising  where  the  draft  EIS  is 
available  for  review,  how  copies  may  be 
obtained,  and  where  the  comments 
should  be  sent. 

(h)  Through  the  US  Environmental 
Protection  Agencv's  notice  of 
availabilitv  (40  CFR  1506.10).  the  U.S. 
DOT  agenc:y  shall  establish  a  period  of 
not  less  than  45  days  for  the  receipt  of 
c:omments  on  the  draft  EIS.  The  draft 
EIS  or  a  transmittal  letter  sent  with  each 
copy  of  the  draft  EIS  shall  identify 
where  comments  are  to  be  sent  and 
when  the  comment  period  ends. 

§  1 420.31 9    Final  environmental  Impact 
•tatemerrts. 

(a)(1)  After  circulation  of  a  draft  EIS 
and  consideration  of  comments 
received,  a  final  EIS  shall  be  prepared 
by  the  U.S.  DOT  agency  in  cooperation 
with  the  applicant  or.  where  permitted 
by  40  CFR  1506.5.  by  the  applicant  with 
appropriate  guidance  and  participation 
by  the  US  DOT  agency.  Preparation  of 
the  final  EIS  will  involve  such 
additional  public  involvement. 
interagenc:y  coordination,  and 
engineering  or  environmental  studies  as 
are  ne<:essary  to  ccmsider  the 
appropriateness  of  refinements  in  the 
alternatives  and  the  incorporation  of 
mitigation  measures  and  environmental 
enhancements  in  response  to  comments 
rec:eived  on  the  dtah  EIS. 

(2)  Every  reasonable  effort  shall  be 
made  to  resolve  interagency 
disagreements  on  actions  before 
processing  the  final  EIS  If  major  issues 
remain  unresolved,  the  final  EIS  shall 
identify  those  issues  and  the 
c:oordination  and  other  efforts  made  to 
resolve  them. 


(3)  The  final  EIS  shall  evaluate  all 
reasonable  alternatives  considered  and 
identifv  the  preferred  alternative.  It 
shall  also  discuss  substantive  comments 
received  on  the  draft  EIS  and  responses 
thereto,  summarize  public  involvement 
and  interagency  c:oordination,  and 
describe  the  environmental  design 
features,  including  mitigation  measures 
and  environmental  enhancements,  that 
are  incorporated  into  the  proposed 
at;tion  Environmental  design  features  or 
other  mitigation  measures  presented  as 
commitments  in  the  final  EIS  shall  be 
incorporated  into  the  action.  The  final 
EIS  shall  also  document  compliance 
with  other  related  environmental  laws, 
regulations,  and  executive  orders 
applicable  to  the  action,  and.  if  full 
t:omplianc:e  is  not  possible,  provide 
reasonable  assurance  that  the 
rt^quirements  will  be  met. 

(b)  The  US  DOT  agenc:y  will  indicate 
approval  of  the  final  EIS  by  signing  and 
dating  the  cover  page.  Approval  of  the 
final  EIS  does  not  commit  the  US.  DOT 
agency  to  approve  any  future  grant 
request. 

(c)  The  initial  printing  of  the  final  EIS 
shall  be  in  sufficient  quantity  to  meet 
the  request  for  copies  which  can  be 
reasonably  expected  from  agencies, 
organizations,  and  individuals. 
Normally,  copies  will  be  furnished  free 
of  charge.  However,  with  US  DOT 
agency  concurrence,  the  party 
requesting  the  final  EIS  may  be  charged 
a  fee  which  is  not  more  than  the  actual 
cost  of  reproducing  the  copy  and  also 
must  be  informed  of  the  nearest  location 
where  the  final  EIS  may  be  reviewed 
without  charge. 

(d)  The  final  EIS  shall  be  transmitted 
to  any  persons,  organizations,  or 
agencies  that  made  substantive 
comments  on  the  draft  EIS  and  to 
anyone  requesting  a  copy,  no  later  than 
the  time  the  document  is  filed  with  the 
U.S.  EPA.  In  the  case  of  lengthy 
documents,  the  U.S.  DOT  agency  may 
allow  alternative  circulation  processes 
in  accordance  with  40  CFR  1502.19.  The 
applicant  shall  publish  a  notice  of 
availabilitv  in  local  newspapers  and 
make  the  final  EIS  available  through  the 
mechanism  established  pursuant  to 
DOT  Order  4600.1 3  ^  which  implements 
Executive  Order  12372.  The  final  EIS 
shall  be  available  for  public  review  at 
the  applicemt's  offices  and  at 
appropriate  DOT  agency  offices  for  at 
least  30  days  after  the  U.S.  EPA 
publication  of  the  Federal  Register 
notice  of  availability.  Copies  should  also 
be  made  available  for  public  review  at 
institutions  such  as  local  government 


■'This  (1o(  umpnl  is  available  for  inspw.lion  and 
cupying  as  prescribed  in  49  CYR  part  7 


offices,  libraries,  and  schools,  as 
appropriate. 

§  1 420.321     Record  of  decision. 

(a)  The  U.S.  DOT  agency  will 
complete  and  sign  a  record  of  decision 
(ROD)  no  sooner  than  30  days  after  the 
U.S.  EPA  publication  in  the  Federal 
Register  of  the  notice  of  availability  for 
the  final  EIS  or  90  days  after  the  U.S. 
EPA  publication  of  the  notice  for  the 
draft  EIS.  whichever  is  later.  The  ROD 
will  present  the  basis  for  the  decision  as 
specified  in  40  CFR  1505.2.  summarize 
any  mitigation  measures  and 
environmental  enhancements  that  have 
been  incorporated  into  the  action,  and 
document  any  required  section  4(f) 
approval  in  accordance  with  23  CFR 
part  1430.  Until  the  ROD  has  been 
signed,  no  further  approvals  relative  to 
the  action  may  be  given  except  those  for 
administrative  activities  taken  to  secure 
further  project  funding  and  for  other 
activities  consistent  with  the  limitation 
on  actions  in  40  CFR  1506.1.  The 
applicant,  in  coordination  with  the  U.S. 
DOT  agency  shall  publish  a  notice  of 
availability  of  the  ROD  for  public  review 
in  a  newspaper  of  general  circulation, 
and,  to  the  extent  practicable,  provide 
the  approved  ROD  to  all  persons, 
organizations,  and  agencies  that 
received  a  copy  of  the  final  EIS  pursuant 
to  §  1420.319(d). 

(b)  After  issuance  of  a  ROD,  the  U.S. 
DOT  agency  shall  issue  a  revised  ROD 
if  it  wishes  to  approve  an  alternative 
which  was  not  identified  as  the 
preferred  alternative  but  was  fully 
evaluated  in  the  final  EIS  or  proposes  to 
make  substantial  changes  to  the 
mitigation  measures  or  findings 
discussed  in  the  original  ROD.  Before 
issuing  the  revised  ROD.  the  U.S.  DOT 
agency  shall  consider  whether 
additional  notification,  interagency 
coordination,  and  public  involvement 
are  needed  in  accordance  with 

§  1420.303  and  §  1420.305.  To  the  extent 
practicable  the  approved  revised  ROD 
shall  be  provided  to  all  persons, 
organizations  and  agencies  that  received 
a  copv  of  the  Final  EIS  pursuant  to 
§  1426.319(d). 

(c)  Upon  approval  of  the  ROD.  the 
mitigation  and  environmental 
enhancements  in  the  final  EIS 
associated  with  the  alternative  selected 
in  the  ROD  become  enforceable 
conditions  of  any  subsequent  grant 
related  to  the  action  or  other  DOT 
agency  approval  of  the  action.  The  U.S. 
DOT  agency  will  ensure  implementation 
of  mitigation  and  environmental 
enhancements  as  described  in 
§1420.113. 


§  1 420.323    Re-evaluations. 

(a)  A  written  evaluation  of  the  draft 
EIS  shall  be  prepared  by  the  applicant 
in  cooperation  with  the  U.S.  DOT 
agency  if  a  final  EIS  is  not  approved  by 
the  U.S.  DOT  agency  within  three  years 
from  the  date  of  the  draft  EIS 
circulation.  The  purpose  of  this 
evaluation  is  to  determine  whether  a 
supplement  to  the  draft  EIS  or  a  new 
draft  EIS  is  needed. 

(b)  A  written  evaluation  of  the  final 
EIS  will  be  required  before  further 
approvals  may  be  granted  if  major  steps 
to  advance  the  action  (e.g.,  authoritv  to 
undertake  final  design,  authority  to 
acquire  a  significant  portion  of  the  right- 
of-way,  or  approval  of  the  plans, 
specifications  and  estimates)  have  not 
occurred  within  three  years  after  the 
approval  of  the  final  EIS.  final  EIS 
supplement,  or  the  last  major  DOT 
agencv  approval  or  grant. 

(c)  After  approval  of  the  EIS,  FONSI, 
or  CE  designation,  the  applicant  shall 
consult  with  the  U.S.  DOT  agency  prior 
to  requesting  any  major  approvals  or 
grants  to  establish  whether  or  not  the 
approved  environmental  document  or 
CE  designation  remains  valid  for  the 
requested  U.S.  DOT  action.  These 
consultations  will  be  documented  when 
determined  necessary  by  the  U.S.  DOT 
agency. 

(d)  A  re-evaluation  under  this  section 
shall  include  additional  notification, 
interagency  coordination,  and  public 
involvement  as  appropriate  in 
accordance  with  §  1420.303  and 
§1420.305. 

§  1 420.325    Supplemental  environmental 
Impact  statements. 

(a)  A  draft  EIS  or  final  EIS  mav  be 
supplemented  whenever  the  U.S.  DOT 
agency  determines  that  supplementation 
would  improve  decisionmaking,  better 
inform  the  agency  or  the  public,  or  serve 
other  purposes.  An  EIS  shall  be 
supplemented  whenever  the  U.S.  DOT 
agency  determines  that: 

(1)  Changes  to  the  proposed  action 
would  result  in  significant 
environmental  impacts  that  were  not 
evaluated  in  the  EIS. 

(2)  New  information  or  circum.stances 
relevant  to  environmental  conceri:s  ajid 
bearing  on  the  proposed  action  or  its 
impacts  would  result  in  significant 
environmental  impacts  not  evaluated  in 
the  EIS. 

(b)  A  supplemental  EIS  will  not  be 
necessary  where: 

(1)  The  changes  to  the  proposed 
action,  new  information,  or  new- 
circumstances  result  in  the  actual 
lessening  of  adverse  environmental 
impacts  evaluated  in  the  EIS  without 
causing  other  environmental  impacts 


that  are  significant  and  were  not 
evaluated  in  the  EIS;  or 

(2)  The  U.S.  DOT  agency  decides  to 
approve  an  alternative  fully  evaluated  in 
an  approved  final  EIS  but  not  identified 
as  the  preferred  alternative.  In  such  a 
case,  a  ROD  shall  be  prepared  and 
circulated  in  accordance  with 
§1420.321. 

(c)  Where  the  U.S.  DOT  agency  is 
uncertain  of  the  significance  of  the  new 
impacts,  the  applicant  will  develop 
appropriate  environmental  studies  or,  if 
the  U.S.  DOT  agency  deems  appropriate, 
an  EA  to  assess  the  impacts  of  the 
changes,  new  information,  or  new 
circumstances.  If,  based  upon  the 
studies,  the  U.S.  DOT  agency 
determines  that  a  supplemental  EIS  is 
not  necessarv'.  the  U.S.  DOT  agencv 
shall  so  indicate  in  the  project  file. 

(d)  A  supplement  is  to  be  developed 
using  the  same  process  and  format  (i.e.. 
draft  EIS.  final  EIS.  and  ROD)  as  an 
original  EIS,  except  that  scoping  is  not 
required.  Public  involvement  and 
interagency  coordination  commensurate 
with  the  nature  and  scope  of  the 
supplemental  EIS  shall  be  conducted  in 
accordance  with  §  1420.305  and  the 
public  involvement  procedures 
developed  thereunder. 

(e)  In  some  cases,  a  supplemental  EIS 
may  be  required  to  address  issues  of 
limited  scope,  such  as  the  extent  of 
proposed  mitigation  or  the  evaluation  of 
location  or  design  variations  for  a 
limited  portion  of  the  overall  project. 
Where  this  is  the  case,  the  preparation 
of  a  supplemental  EIS  shall  not 
necessarily  prevent  the  granting  of  new- 
approvals;  require  the  withdrawal  of 
previous  approvals:  or  require  the 
suspension  of  project  activities  for  anv 
activity  not  directly  affected  by  the 
supplement.  If  the  changes  in  question 
are  of  such  magnitude  to  require  a  new 
evaluation  of  the  entire  action,  or  more 
than  a  limited  portion  of  the  overall 
action,  the  U.S.  DOT  agency  shall 
suspend  any  activities  which  would 
have  an  adverse  environmental  impact 
or  limit  the  choice  of  reasonable 
alternatives,  until  the  supplemental  EIS 
is  completed. 

Subpart  D — Definitions 

§  1420.401     Terms  defined  elsewhere. 

The  definitions  contained  in  the  CEQ 
regulation  (40  CFR  1508)  and  in  titles  23 
(23  U.S.C.  101)  and  49  of  the  United 
States  Code  (49  U.S.C.  14202)  are 
applicable  except  as  modified  in 
§1420.403. 
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11420.403    Tsrnw  dafkwd  In  this  part. 

The  following  definitioos  apply  to 
this  part  and  to  part  1430  of  this 
chapter: 

Action  means  a  surface  transportation 
infrastructiire  or  service  investment 
(e.g..  highway,  transit,  railroad,  or 
mixed  mode)  proposed  for  direct 
implementation  by  the  U.S.  DOT  agency 
or  for  the  U.S.  DOT  agency  financial 
assistance;  and  other  activities,  such  as, 
joint  or  multiple  use  of  right-of-way, 
changes  in  access  control,  that  require  a 
U.S.  DOT  agency  approval  or  permit, 
but  may  or  may  not  involve  a 
commitment  of  Federal  funds;  and  other 
FHWA  or  FTA  program  decisions,  such 
as.  promulgation  of  regulations  ard 
approval  of  programs,  unless 
specifically  defined  by  statute  or 
regulation  as  not  being  an  action 

Applicant  means  the  Federal,  State  or 
local  governmental  authority  that  the 
U.S.  DOT  agency  works  with  to  conduct 
environmental  studies  and  prepare 
environmental  documents.  For 
transportation  actions  implemented  by 
the  Federal  government  on  Federal 
lands,  the  US  DOT  agency  or  the 
Federal  land  sianagement  agency  will 
take  on  the  responsibilities  of  the 
applicant  described  herein. 

Environmental  enhancement  means  a 
measure  which  contributes  to  blending 
the  proposed  project  harmoniously  with 
its  surrounding  human  communities 
and  the  natural  environment  and 
extends  beyond  those  measures 
necessary  to  mitigate  the  specific 
adverse  impacts  resulting  from  a 
proposed  transportation  action.  This 
includes  measures  eligible  for  Federal 
funding,  such  as  transportation 
enhancement  activities  or  transit 
enhancements,  and  measures  funded  by 
the  applicant  or  by  others 

Environmental  studies  means  the 
investigations  of  potential  social. 
economic,  or  environmental  impacts 
conducted: 

(1)  As  part  of  the  metropolitan  or 
statewide  transportation  planning 
process  under  23  CFR  part  1410, 

(2)  To  determine  the  NEPA  class  of 
action  and  scope  of  analysis,  and/or 

(3)  To  provide  information  to  be 
included  in  a  NEPA  decision  process 

Hardship  acquisition  means  the  early 
acquisition  of  property  by  the  applicant 
at  the  property  owner's  request  to 
alleviate  particular  hardship  to  the 
owner,  in  contrast  to  others,  bo<;ause  of 
an  inability  to  sell  his/her  property 
This  is  justified  when  the  property 
owner  can  document  on  the  basis  of 
health,  safety,  <>r  financial  reasons  that 
remaining  in  the  property  poses  an 
undue  hardship  compared  to  others. 


Planning  process  means  the  process  of 
developing  metropolitan  and  statewide 
transportation  plans  and  programs  in 
accordance  with  23  CFR  part  1410. 

Protective  acquisition  means  the 
purchase  of  land  to  prevent  imminent 
development  of  a  parcel  which  is 
needed  for  a  proposed  transportation 
corridor  or  site  Documentation  must 
clearly  demonstrate  that  development  of 
the  land  would  preclude  future 
transportation  use  and  that  such 
development  is  imminent.  Advance 
acquisition  is  not  permitted  for  the  sole 
purpose  of  reducing  the  cost  of  property 
for  a  proposed  project 

Section  4lf]  means  the  provision  in 
law  which  provides  protection  to 
certain  public  lands  and  all  historic 
properties  (now  codified  in  49  U.S.C. 
•303  and  23  U  SC   138). 

Transportation  conformity  nieans  the 
process  for  assuring  or  confort^ity  of 
transportation  projects,  programs,  and 
plans  with  the  purpose  of  State  plans  for 
attainment  and  maintenance  of  air 
quality  standards  under  the  U.S.  EPA 
regulation  at  40  CFR  parts  51  and  93 
The  process  applies  only  to  areas 
designated  as  nonattainment  or 
maintenance  for  a  transportation  related 
pollutant 

U  S  DOT  agency  means  the  FHWA. 
the  FTA.  or  the  FHWA  and  the  FTA 
together.  In  addition.  US.  DOT  agency 
refers  to  any  other  agency  within  the 
US  Department  of  Transportation  that 
uses  this  part  as  provided  for  in 
§1420  209 

U  S  DOT  agency  approval  means  the 
approval  by  FHWA/FTA  of  the 
applicants  request  relative  to  an  action 
The  applicant's  request  may  be  for 
Federal  financial  assistance,  or  it  may  be 
for  some  other  US  DOT  agency 
approval  that  does  not  involve  a 
commitment  of  Federal  funds 

PART  1430— PROTECTION  OF  PUBLIC 
PARKS,  WILOUFE  AND  WATERFOWL 
REFUGES,  AND  HISTORIC  SITES 
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11430.101     Purpose. 

The  purpose  of  this  part  is  to 
implement  49  U.S.C.  303  and  23  U.S.C. 
138  which  were  originally  enacted  as 
section  4(f)  of  the  Department  of 
Transportation  Act  of  1966  and  are  still 
commonly  referred  to  as  section  4(f) 

§1430.103    Mandate. 

(a)  The  US  DOT  agency  may  approve 
a  transportation  project  that  uses 
publicly  owned  land  from  a  significant 
public  park,  recreation  area,  or  wildlife 
and  waterfowl  refuge,  or  any  land  from 
a  significant  historic  site  only  if  the  U.S. 
DOT  agency  has  determined  that: 

(1)  Tnere  is  no  feasible  and  prudent 
alternative  to  the  use  of  land  from  the 
property;  and 

(2)  The  project  includes  all  possible 
planning  to  minimize  harm  to  the 
property  resulting  from  such  use 

(b)  [Reserved] 

§1430.105    Applicability. 

(a)  This  part  applies  to  transportation 
projects  that  require  an  approval  by  the 
US  DOT  agency,  where  the  US.  DOT 
agency  has  sufficient  control  and  the 
statutory  authority  to  condition  the 
project  or  approval. 

(b)  The  U.S.  DOT  agency  will 
determine  the  applicability  of  section 
4(f)  in  accordance  with  this  part. 

(c)  This  part  does  not  apply  to  or  alter 
approvals  by  the  US  DOT  agency  made 
prior  to  the  effective  date  of  this 
regulation 

§1430.107     Use  of  land. 

(a)  Except  as  set  forth  in  paragraph  (b) 
of  this  section  and  §  1430.111.  use  of 
land  occurs: 

(1)  When  land  is  permanently 
incorporated  into  a  transportation 
facility; 

(2)  When  there  is  a  temporary 
occupancy  of  land  that  is  adverse  to  the 
statutory  purpose  of  preserving  the 
natural  beauty  of  that  land,  as 
determined  by  the  criteria  in  paragraph 
(b)  of  this  section;  or 

(3)  When  there  is  a  constructive  use 
of  land  as  determined  by  the  criteria  in 
paragraph  (c)  of  this  section. 

(b)  A  temporary  occupancy  of  land 
occurs  when  the  use  is  so  minimal  that 
It  does  not  constitute  a  use  within  the 
meaning  of  section  4(f)  (§  1420.403) 
when  the  following  conditions  are 
satisfied: 

(1)  The  duration  of  the  occupancy 
must  be  temporary,  i  e..  less  than  the 
time  needed  for  construction  of  the 
project,  and  there  should  be  no  change 
in  ownership  of  the  land; 

(2)  Scope  of  the  work  must  be  minor, 
i.e.,  both  the  nature  and  the  magnitude 
of  the  changes  to  the  section  4(0 
resouri :e  are  minimal; 
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(3)  There  are  no  anticipated 
permanent  adverse  physical  impacts, 
nor  v/ill  there  be  interference  with  the 
activities  or  purposes  of  the  resource,  on 
either  a  temporary  or  permanent  basis; 

(4)  The  land  being  used  must  be  fully 
restored,  i.e..  the  resource  must  be 
returned  to  a  condition  which  is  at  least 
as  good  as  that  which  existed  prior  to 
the  project:  and 

(5)  There  must  be  documented 
agreement  of  the  appropriate  Federal. 
State,  or  local  officials  having 
jurisdiction  over  the  resource  regarding 
the  above  conditions. 

(c)  A  constructive  use  of  section  4(f) 
land  occurs  when  the  transportation 
project  does  not  incorporate  land  from 
the  section  4(f)  resource,  but  the  impacts 
of  the  project  on  the  resource  due  to  its 
proximity  are  so  severe  that  the 
activities,  features,  or  attributes  that 
qualify  the  resource  for  the  protection  of 
section  4(f)  are  substantially  impaired. 
The  U.S.  DOT  agencies  have  reviewed 
the  following  situations  and  have 
determined  that  constructive  use  occurs 
when: 

(1)  The  projected  noise  level  increase 
attributable  to  the  transportation  project 
substantially  interferes  with  the  use  and 
enjoyment  of  a  noise-sensitive  facility 
that  is  a  resource  protected  by  section 
4(f).  such  as  hearing  the  performances  at 
a  public  outdoor  amphitheater,  sleeping 
in  the  sleeping  area  of  a  public 
campground,  enjoyment  of  a  historic 
site  where  a  quiet  setting  is  a  generally 
recognized  feature  or  attribute  of  the 
site's  significance,  or  enjoyment  of  an 
urban  park  where  serenity  and  quiet  are 
significant  attributes; 

(2)  The  proximity  of  the  project  to  the 
section  4(f)  resource  substantially 
impairs  aesthetic  features  or  attributes 
of  a  resource  protected  by  section  4(f), 
where  such  features  or  attributes  make 
an  important  contribution  to  the  value 
of  the  resource.  For  example,  substantial 
impairment  of  visual  or  aesthetic 
qualities  occurs  where  a  transportation 
structure  is  located  in  such  proximity 
that  it  obstructs  or  eliminates  the 
primary  views  of  an  architecturally 
significant  historical  building,  or 
substantially  detracts  from  the  setting  of 
a  park  or  historic  site  which  derives  its 
value  in  substantial  part  from  its  setting; 

(3)  The  project  restricts  access  to  the 
section  4(f)  property  and,  as  a  result, 
substantially  diminishes  the  utility  of 
the  resource; 

(4)  The  vibration  impact  from 
operation  of  the  project  substantially 
impairs  the  use  of  a  section  4(f) 
resource,  such  as  vibration  levels  from 
a  rail  project  that  are  great  enough  to 
affect  the  structural  integrity  of  a 


historic  building  or  substantially 
diminish  the  utility  of  the  building:  or 

(5)  The  ecological  intrusion  of  the 
project  substantially  diminishes  the 
value  of  wildlife  habitat  in  a  wildlife  or 
waterfowl  refuge  adjacent  to  the  project 
or  substantially  interferes  with  the 
access  4o  a  wildlife  or  waterfowl  refuge, 
when  such  access  is  necessary  for 
established  wildlife  migration  or  critical 
life  cycle  processes. 

§  1 430.1 09    Significance  of  tt>e  section  4(f) 
resource. 

(a)  Consideration  under  section  4(f)  is 
required  when  the  Federal,  State,  or 
local  officials  having  jurisdiction  over  a 
park,  recreation  area  or  refuge  determine 
that  the  entire  section  4(f)  resource  is 
significant,  hi  the  absence  of  such  a 
determination,  the  section  4(f)  land  will 
be  presumed  to  be  significant,  unless 
the  U.S.  DOT  agency  and  the  officials 
with  jurisdiction  have  agreed,  formally 
or  informally,  that  the  resource  is  not 
significant,  the  U.S.  DOT  agency  will 
review  the  significance  determination  to 
assure  its  reasonableness. 

(b)  Section  4(f)  applies  to  all 
properties  on  or  eligible  for  the  National 
Register  of  Historic  Places.  The  U.S. 
DOT  agency,  in  cooperation  with  the 
applicant,  will  consult  with  the  State 
Historic  Preservation  Officer  (SHPO) 
and  appropriate  local  officials  to 
identify  such  historic  sites.  Section  4(f) 
applies  only  to  historic  sites  on  or 
eligible  for  the  National  Register  unless 
the  U.S.  DOT  agency  determines  that 
the  application  of  section  4(f)  to  a 
historic  site  is  otherwise  appropriate. 

§1430.111     Exceptions. 

(a)  Consideration  under  section  4(f)  is 
not  required  for  any  park  road  or 
parkway  project  developed  in 
accordance  with  23  U.S.C.  204. 

(b)  Consideration  under  section  4(f)  is 
not  required  for  trail-related  projects 
funded  through  the  Symms  National 
Recreational  Trails  Act  of  1991  (16 
U.S.C.  1261). 

(c)  Consideration  under  section  4{f)  is 
not  required  for  "transportation 
enhancement  activities"  as  defined  in 
23  U.S.C.  101(a)  and  transit 
enhancements  as  defined  in  49  U.S.C. 
5302(a)(15)  if: 

(1)  The  use  of  the  section  4(f)  property 
is  solely  for  the  purpose  of  preserving  or 
erdiancing  the  activities,  features,  or 
attributes  that  qualify  the  property  for 
section  4(f)  protection;  and 

(2)  The  Federal.  State,  or  local  official 
having  jurisdiction  over  the  property 
agrees  in  writing  that  the  use  is  solely 
for  the  purpose  of  preserving  or 
enhancing  the  section  4(f)  activities, 
featiires.  or  attributes  of  the  property 


and  will,  in  fact,  accomphsh  this 
purpose. 

(d)  Where  Federal  lands  or  other 
public  land  holdings  (e.g..  State  forests) 
are  administered  under  statutes 
permitting  management  for  multiple 
uses  and  are.  in  fact,  managed  for 
muhiple  uses,  section  4{f)  applies  only 
to  those  portions  of  such  lands  which 
function  as  significant  public  parks, 
recreation  areas,  or  wildlife  refuges,  or 
which  are  designated  in  the  plans  of  the 
administering  agency  as  being  for. 
significant  park,  recreation,  or  wildlife 
purposes  or  historic  sites.  The 
determination  as  to  which  lands  so 
function  or  are  so  designated,  and  the 
significance  of  those  lands,  shall  be 
made  by  the  officials  having  jurisdiction 
over  the  lands.  The  determination  of 
significance  shall  apply  to  the  entire 
area  of  lands  which  so  function  or  are 
so  designated.  The  U.S.  DOT  agency 
will  review  these  determinations  to 
assure  their  reasonableness. 

(e)  Consideration  under  section  4(f)  is 
not  required  for  the  restoration, 
rehabilitation,  or  maintenance  of 
transportation  facilities  that  are  on  or 
eligible  for  the  National  Register  when: 

(1)  Such  work  will  not  adversely 
affect  the  historic  qualities  of  the  facility 
that  caused  it  to  be  on  or  eligible  for  the 
National  Register,  and 

(2)  The  SHPO  has  been  consulted  and 
has  not  objected  to  the  U.S.  DOT  agency 
finding  in  paragraph  (e)(1)  of  this 
section. 

(f)  Archeological  sites. 

(1)  Section  4(fl  applies  to  all 
archeological  sites  on  or  eligible  for 
inclusion  in  the  National  Register, 
including  those  discovered  during 
construction  except  as  set  forth  in 
paragraph  (f)(2)  of  this  section.  When 
section  4(f)  requirements  apply  to 
archeological  sites  discovered  during 
construction,  the  section  4(f)  process 
will  be  expedited.  In  such  cases,  the 
evaluation  of  feasible  and  prudent 
alternatives  will  take  into  accoimt  the 
level  of  investment  already  made  in  the 
project.  The  review  process,  including 
the  consultation  with  other  agencies, 
will  be  shortened  as  appropriate. 

(2)  Section  4(f)  requirements  do  not 
apply  to  archeological  sites  where  the 
U.S.  DOT  agency,  after  consultation 
with  the  SHPO.  determines  that  the 
archeological  resource  is  important 
chiefly  because  of  what  can  be  learned 
by  data  recovery  and  has  minimal  value 
for  preservation  in  place.  This  exception 
applies  both  to  situations  where  data 
recovery  is  undertaken  or  where  the 
U.S.  DOT  agency  decides,  with 
agreement  of  the  SHPO.  not  to  recover 
the  data  in  the  resource. 
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(g)  D«^si>?n.iti(ins  nf  park,  and 
recreation  lands,  wildlif**  and  wattirfiiwl 
rpfugt's,  and  hiNtnric  sitt-s  arc  soinctiincs 
madt!,  and  dctcrniinations  of 
significarK  t'  ihangcd.  lat»!  in  the 
development  of  a  project.  With  the 
exception  of  the  trealnieni  of 
archeoldgical  resources  in  paragraph  (f) 
of  thus  section,  the  I  '..S   [)( )T  ageiu  v 
mav  permit  a  project  to  proceed  without 
con.sideration  under  sei  turn  4(0  if  the 
property  interest  in  the  section  4(0 
lands  was  acquired  for  transportation 
purposes  prior  to  the  designation  or 
change  in  the  determination  of 
significance  and  if  an  adeijuate  effort 
was  made  to  identify  properties 
protected  hv  section  4(f)  prior  to 
acquisition 

(hi  ConstnK.tivo  use  normallv  does 
not  occur  when: 

(1)  Compliance  with  the  requirements 
ofsectiim  1(H)  of  the  National  Historu 
Preservation  Act  and  Mt  i'.VK  part  HOO 
for  proximifv  impacts  of  the  proposed 
action,  on  a  site  listed  on  or  eligible  for 
the  National  Register  of  Historic  Places 
results  in  an  agreement  ot  no  .idverse 
effe(  t; 

(2)  The  projected  trafhc  noise  levels  of 
a  proposed  nearhv  highway  project  do 
not  e\(  eed  the  f'H\V.\  noise  abatement 
criteria  given  in  I'able  1.  .l.^  (iKK  part 
772,  or  the  projected  operational  nois*- 
levels  of  a  proposed  n»Mrby  transit 
project  do  not  exi  eed  the  noise  impact 
criteria  in  the  FTA  guidelines  (Federal 
Transit  .administration.  Transit  Noise 
and  Vibration  Impact  .Assessment.  April 
1995,  available  from  the  FTA  offices). 

{'.\)  The  projected  iKUse  levels  exi  eed 
the  relevant  threshold  in  paragra[)h 
(h)(2)  of  this  section  In'cause  of  high 
existing  noise,  hut  the  iiK  rease  in  the 
pro)ec:ted  noise  levels  if  the  proposeii 
pro|et;t  IS  constructed,  when  compared 
with  the  projected  noise  levels  if  thi- 
project  is  not  built,  is  barely  perceptible 
(;t  dBA  or  less); 

(4)  A  proposed  transportation  project 
will  have  proximity  impacts  on  <i 
section  4(0  property,  but  a 
governmental  .igeiK  vs  right-ot  wa\ 
acquisition,  an  applicants  ,ido[)tion  of 
project  location,  or  the  I'  .S   DOT  ageiu.y 
approval  of  a  final  NKPA  document 
established  the  location  of  the  project 
before  the  design.ition.  estalilishment.  or 
change  in  the  signifi(  ance  of  the  section 
4(f)  property    However,  if  the  property 
m  question  is  a  historii  site  that  would 
b«!  eligible  for  the  National  Register 
except  for  its  age  at  the  time  that  the 
jiroject  locatum  is  established,  and 
construction  of  the  projer  t  would  l)egin 
<ifter  the  site  became  eligible,  then 
constructive  use  of  the  historu   site  mav 
occur  and  such  use  must  be  evaluated; 


(5)  There  are  proximity  impacts  to  a 
proposed  public  park.  re<:reati(m  area,  i^r 
wildlife  refuge,  but  the  proposed 
transportation  project  and  the  resourt  e 
are  concurrently  planned  or  developed 
The  following  examples  of  such 
(  oncurrent  planning  or  development 
include,  but  are  not  limited  to:       , 

(i)  Designation  or  donation  of 
property  for  the  specific  purpose  of  such 
(  oncurrent  development  by  the  entity 
with  jurisdiction  or  ownership  of  the 
property  for  both  the  potential 
transportation  project  and  the  section 
4(0  resource;  or 

(li)  Designation,  donation,  planning  or 
development  of  property  by  two  or  more 
governmental  agencies,  with 
jurisdiction  for  the  potential 
transportation  project  and  the  se<,tiim 
4(0  resource,  in  consultation  with  each 
other; 

(ill)  Overall  (combined)  proximity 
impacts  caused  bv  a  proposed  project  do 
not  substantially  impair  the  activities, 
features,  or  attributes  that  (}ualify  a 
resoun  e  for  prote<  tion  under  section 

4(0. 

(iv)  Proximity  impacts  will  be 
mitigated  to  a  (  imdition  equivalent  to, 
or  beftiT  than,  tliat  whu  h  would  occur 
under  a  no-build  scenario. 

(v)  Change  in  accessibility  will  not 
substantially  diminish  the  utilization  of 
the  section  4(0  resource,  or 

(vi)  Vibration  levels  fnmi  project 
(  onstrut  tion  activities  are  mitigated, 
through  advance  planning  and 
monitoring  of  the  activities,  to  levels 
that  do  not  (  ause  a  substantial 
impairment  of  the  sectnm  4(0  resource. 

§  1 430. 1 1 3    Section  4<f )  evaluations  and 
determinations  under  tt>e  NEPA  umbrella. 

la)  .Mternatives  to  avoid  the  use  of 
section  4(0  properties  and  measures  to 
minimize  harm  to  su(  h  land  shall  be 
developed  and  evaluated  by  the 
applicant  in  cooperation  with  the  U.S. 
DOT  agency   Such  evaluation  shall  be 
initiated  early  when  alternatives  are 
under  study  An  alternative  that  avoids 
se(  tion  4(0  property  must  be  preferred 
unless  the  evaluation  demonstrates  that 
there  are  unicjue  problems  or  unusual 
factors  associated  with  it,  or  that  the 
cost,  the  social,  e<;onomic,  or 
environmental  impacts,  or  the 
(ommunity  disruption  resulting  from 
such  alternative  reach  extraordinary 
magnitudes 

(h)  In  a(  (  ordance  with  the  concept  of 
the  NEPA  umbrella  in  23  CFR  1420  109. 
the  section  4(0  evaluation  is  normally 
presented  in  the  draft  environmental 
impai  t  statement  (LIS),  the 
enviroiunental  assessment  (E.\).  or  the 
(.ategorical  exclusiim  (("E) 
documentation.  The  evaluation  mav 


incorporate  relevant  information  from 
the  planning  process  in  accordance  with 
^  14.30  1 19  A  separate  section  4(0 
evaluation  may  be  necessary  as 
described  in  section  *»  1430  115. 

(c)  The  sfMJtion  4(0  evaluation  shall  be 
provided  for  coordination  and  comment 
to  the  officials  having  jurisdiction  over 
the  section  4(0  property  and  to  the  U.S. 
Department  of  the  Interior,  and  as 
appropriate  to  the  US  Department  of 
Agriculture  and  the  U.S.  Department  of 
Housing  and  Urban  Development.  A 
minimum  of  45  days  shall  be 
established  by  the  US  DOT  agency  for 
ri»ceipt  of  comments. 

(d)  When  adequate  support  exists  for 
a  section  4(0  determination,  the 
discussion  in  the  final  EIS,  the  finding 
of  no  significant  impact  (FONSI).  the  CE 
documentatiim.  or  the  separate  section 
4(0  evaluation  shall  specifically  address 
the  following: 

(1)  The  reasons  why  the  alternatives 
to  avoid  a  section  4(0  property  are  not 
feasible  and  prudent;  and 

(2)  -Ml  measures  incorporated  into  the 
project  that  will  be  taken  to  minimize 
harm  to  the  section  4(0  property. 

(e)  The  L;.S.  DOT  agency  is  not 
required  to  determine  that  there  is  no 
f:(>nstructiye  use.  However,  such  a 
determination  may  be  made  at  the 
discretnm  of  the  U.S.  DOT  agency. 
When  a  constructive  use  determination 
is  made,  it  will  be  based,  to  the  extent 
it  reasonably  can.  upon  the  following; 

(1)  Identification  of  the  current 
activities,  features,  or  attributes  of  a 
resource  that  qualify  it  for  protec:tion 
under  sec:tion  4(0  and  which  may  be 
sensitive  to  proximity  impacts; 

(2)  .\n  analysis  of  tlie  proximity 
impacts  of  the  propo.sed  project  on  the 
sec:fion  4(0  resource.  If  any  of  the 
proximity  impacts  will  be  mitigated, 
only  the  net  impact  nc^ed  be  considered 
in  this  analysis.  The  analysis  should 
also  descrihe  and  ccmsider  the  impacts 
whic:h  could  reasonably  be  expected  if 
the  proposed  project  were  not 
implemented,  since  such  impacts 
should  not  be  attributed  to  the  proposed 
project;  and 

(.3)  (Consultation,  on  the  above 
identific:ation  and  analysis,  with  the 
Federal,  State,  or  local  officials  having 
jurisdiction  over  the  park,  recreation 
area,  refuge,  or  historic  site. 

(0  For  actions  processed  with  an  EIS. 
the  US  DOT  agency  will  make  the 
section  4(0  determination  either  in  its 
approval  of  the  final  EIS  or  in  the  record 
of  decision  (ROD)  Where  the  section 
4(0  approval  is  documented  in  the  final 
EIS.  the  U.S.  DOT  agency  will 
summarize  the  basis  for  its  section  4(0 
approval  in  the  ROD.  Actions  requiring 
the  use  of  .section  4(0  property,  and 
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proposed  to  be  processed  with  a  FONSI 
or  classified  as  a  CE,  shall  not  proceed 
until  the  U.S.  DOT  agency  has  given 
notification  of  section  4(1)  approval.  For 
these  actions,  any  required  section  4(0 
approval  will  be  documented  in  the 
FONSI.  in  the  CE  approval,  if  one  is 
provided,  or  in  a  separate  section  4(0 
document. 

(g)  The  final  section  4(0  evaluation 
will  be  reviewed  for  legal  sufficiency. 

§  1 430. 1 1 5    Separate  section  4<f ) 
evaluations. 

(a)  Circulation  of  a  separate  section 
4(0  evaluation  will  be  required  when: 

(1)  A  proposed  modification  of  the 
alignment  or  design  would  require  the 
use  of  section  4(0  land  after  the  CE, 
FONSI.  draff  EIS,  or  final  EIS  has  been 
processed; 

(2)  A  proposed  modification  of  the 
alignment,  design,  or  measures  to 
minimize  harm  after  an  original  section 
4(0  approval,  would  result  in  a 
substantial  increase  in  the  use  of  section 
4(0  land  or  a  substantial  reduction  in 
the  measures  to  minimize  harm 
included  in  the  project; 

(3)  The  U.S.  DOT  agency  determines, 
after  processing  the  CE.  FONSI.  draft 
EIS.  or  final  EIS  that  section  4(0  applies 
to  a  property:  or 

(4)  An  agency  whose  actions  are  not 
subject  to  section  4(0  requirements  is 
the  lead  agency  for  the  NEPA  process  on 
an  action  that  involves  section  4(0 
property  and  requires  a  U.S.  DOT 
agency  action. 

(b)  If  the  U.S.  DOT  agency  determines 
under  paragraph  (a)  of  this  section  or 
otherwise,  that  section  4(0  is  applicable 
after  the  CE,  FONSI,  or  ROD  has  been 
processed,  the  decision  to  prepare  and 
circulate  a  section  4(0  evaluation  will 
not  necessarily  require  the  preparation 
of  a  new  or  supplemental  NEPA 
document.  Where  a  separately 
circulated  section  4(0  evaluation  is 
prepared  after  the  CE,  FONSI,  or  ROD 
has  been  processed,  such  evaluation 
does  not  necessarily: 

(1)  Prevent  the  granting  of  new 
approvals; 

(2)  Require  the  withdrawal  of 
previous  approvals;  or 

(3)  Require  the  suspension  of  project 
activities  for  any  activity  not  affected  by 
the  new  section  4(fl  evaluation. 

S  1430.117    Programmatic  section  4<f) 
evaluations. 

The  U.S.  DOT  agency,  in  consultation 
with  the  U.S.  Department  of  the  Interior 
and  other  agencies,  as  appropriate,  may 
make  a  programmatic  section  4(0 
determination  for  a  class  of  similar 
projects.  Uses  of  section  4(0  land 


covered  by  a  programmatic  section  4(0 
evaluation  shall  be  documented  and 
coordinated  as  specified  in  the 
programmatic  section  4(f)  evaluation. 

§  1 430.1 1 9    Linltage  with  transportation 
planning. 

(a)  An  analysis  required  by  section 
4(0  may  involve  different  levels  of 
detail  where  the  section  4(0 
involvement  is  addressed  during  the 
plarming  process  or  in  a  tiered  EIS. 

(b)  When  a  planning  document  or  a 
first-tier  EIS  is  intended  to  provide  the 
basis  for  subsequent  project 
development  as  provided  in  §  1420.201 
and  40  CFR  1502.20.  the  detailed 
information  necessary  to  complete  the 
section  4(0  evaluation  may  not  be 
available  at  that  stage  in  the 
development  of  the  action.  In  such 
cases,  an  evaluation  should  be  made  of 
the  potential  impacts  that  a  proposed 
action  will  have  on  section  4(0  land  and 
whether  those  impacts  could  have  a 
bearing  on  the  decision  to  be  made.  A 
preliminary  determination  mav  be  made 
at  this  time  as  to  whether  there  are 
feasible  and  prudent  locations  or 
alternatives  for  the  action  to  avoid  the 
use  of  section  4(0  land.  This 
preliminarv'  determination  shall 
consider  all  possible  planning  to 
minimize  harm,  to  the  extent  that  the 
level  of  detail  at  this  stage  allows.  It  is 
recognized  that  such  planning  at  this 
stage  will  normally  be  limited  to 
ensuring  that  opportunities  to  minimize 
harm  at  subsequent  stages  in  the  project 
development  process  have  not  been 
precluded  by  decisions  made  at  this 
stage.  This  preliminarv'  determination  is 
then  incorporated  into  official  planning 
documents  or  the  first-tier  EIS. 

(c)  A  section  4(0  approval  made  when 
additional  design  details  are  available 
will  include  a  determination  that: 

(1)  The  preliminary  section  4(0 
determination  made  pursuant  to 
paragraph  (a)  remains  valid;  and 

(2)  The  criteria  of  §  1430.103  and 
§  1430.113(a)  have  been  met. 

§1430.121     Definitions. 

The  definitions  contained  in  23  CFR 
1420.403,  23  U.S.C.  101(a),  49  U.S.C. 
5302,  and  40  CFR  part  1508  are 
applicable  to  this  part. 

Federal  Transit  Administration 


49  CFR  Chapter  VI 

For  the  reasons  set  forth  in  the 
preamble,  the  Federal  Transit 
Administration  proposes  to  amend 
chapter  VI  of  title  49,  Code  of  Federal 
Regulations,  as  follows: 


3.  Revise  part  622  to  read  as  follows: 

PART  622— NEPA  AND  RELATED 
PROCEDURES  FOR 
TRANSPORTATION  DECISIONMAKING 

Subpart  A— Purpose,  Policy,  and 
Mandate 

Sec. 

622.101     Cross-reference  to  subpart  A  of  23 
CP'R  pari  1420. 

Subpart  B — Program  and  Project 
Streamlining 

622.201     Cross-reference  to  subjiart  B  oi  23 
CFR  part  1420. 

Subpart  C — Process  and  Documentation 
Requirements 

622.301     Cross-referen(,e  to  subpart  C  of  23 
CFR  part  1420 

Subpart  D — Definitions 

622.401     Cross-reference  to  subpart  U  of  23 
CFR  part  1420. 

Authority:  23  L'.S.C.  109.  128.  134  and  138: 
42  r.S.C.  2000d-2000d-4.  4321  et  seq..  and 
7401  ef  seq.:  49  r  S.C   303.  5301(e).  .5303. 
5309.  and  5324fb)  and  ((  ):  49  CFR  1.51. 

Subpart  A — Purpose,  Policy,  and 
Mandate 

§622.101     Cross-reference  to  subpart  A  of 
23  CFR  part  1420. 

The  regulations  for  complying  with 
this  subpart  are  set  forth  in  subpart  A  of 
23  CFR  part  1420. 

Subpart  B — Program  and  Project 
Streamlining 

§  622.201     Cross-reference  to  subpart  B  of 
23  CFR  part  1420. 

The  regulations  for  complying  with 
this  subpart  are  set  forth  in  subpart  B  of 
23  CFR  part  1420. 

Subpart  C — Process  and 
Documentation  Requirements 

§  622.301     Cross-reference  to  subpart  C  of 
23  CFR  part  1420. 

The  regulations  for  complying  with 
this  subpart  are  set  forth  in  subpart  C  of 
23  CFR  part  1420. 

Subpart  D — Definitions 

§  622.401    Cross-reference  to  subpart  D  of 
23  CFR  part  1420. 

The  regulations  for  complying  with 
this  subpart  are  set  forth  in  subpart  D  of 
23  CFR  part  1420. 

4.  Add  a  new  part  623  to  read  as 
follows: 
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PART  623— PROTECTION  OF  PUBUC 
PARKS.  WILDLIFE  AND  WATERFOWL 
REFUGES,  AND  HISTORIC  SITES 


t.J  I   11)1       (  J11S-,  rrtri>'n.  r  !(,  J  1  (  ,t-  K  |Kir! 
N  111 

.Aulhorilv:  4')  t    M      un   4'M;1K  1  '.1 

§623.101     CroM-reference  to  23  CFR  part 
1430. 

Tho  n^milations  for  i ompK  ing  with  4^J 
use.   .U)3  an-  set  forth  in  2:\  CFK  part 
14:U) 

IssLi-ni  iin    \\.i\    IH    JllOd 
Vincent  F.  S<:himnu)ller. 

:\(  tiriii  E\f  titni-l)irr<  !,,!    Inlcnii  Hh^hi'.rn 
Adniinf-tnihi  i[i 
Nuria  I.  Kernande/. 
\i  lin^  Ailnmiistni!'  'T  liiii-nil  I'rn^it 
Athiunislriifinn 
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23  CFR  Parts  655  and  940 
Intelligent  Transportation  System 
Architecture  and  Standards;  Proposed 
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DEPARTMENT  OF  TRANSPORTATIQN 
Federal  Highway  Administration 

23  CFR  Parts  655  and  940 
[FHWA  Docket  No.  FHWA-99-5899] 
RIN2125-AE65 

Intelligent  Transportation  System 
Architecture  and  Standards 

agency:  Federal  Highway 
Administrati.^n  (FHWA).  DOT 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM):  rt^quest  for  comtnents 

SUMMARY:  The  FHWA  proposes  to 
implement  sw.tion  520H(e)  of  the 
Transportation  Kcpiitv  A(  t  for  the  lilst 
Centurv'  (TKA-21),  t-nai  tfd  on  lunr  4. 
1998.  requiring  Intelligent 
TransportatKm  .Svstfm  (ITS)  projec  ts 
funded  through  the  highway  trust  fund 
to  conform  to  thf  National  ITS 
Ar<;hite<;tur»?  and  applicable  standards. 
Becau.se  it  is  highly  unlikely  that  the 
entire  National  ITS  An  hitecture  wduIiI 
be  fully  implemented  by  any  single 
metropolitan  area  or  State,  the  FHWA 
proposes  in  this  NPRM  (the  ITS 
Architecture  NI'KM)  that  the  NatKtnal 
ITS  Architecture  be  used  to  develop  a 
local  implementation  of  the  National 
ITS  Architecture,  whii  h  is  referred  to  as 
an  "ITS  regitmal  architecture  " 
Therefore,  conformance  with  the 
National  ITS  Architecture  is  defined 
under  this  pr(i[)osal  as  devehjpment  of 
an  ITS  regional  an  hitecture  ba.sed  on 
the  National  ITS  Architecture,  and  the 
subsequent  adhenmce  of  ITS  projects  to 
the  ITS  regional  an  hitecture  The  ITS 
regional  architei  tare  would  (  onsist  of  a 
concept  of  operations  and  a  conceptual 
design,  which  would  draw  from  the 
National  ITS  Anhitecture.  but  would  be 
tailored  to  address  the  local  situation 
and  ITS  investment  needs  The  ITS 
regional  architec  ture  follows  from  the 
ITS  integration  strategy  developed  in 
another  NPRM  entitled  •Statewide 
Transportation  Planning;  Metropolit.iii 
Transportation  Planning  '  also 
published  in  today  s  Federal  Register 
In  this  NPRM,  the  FHWA  pniposes  the 
use  of  the  system  (<ngineering  proiess 
and  applicable  standards  and 
interoperability  tests  adopted  by  the 
DOT 

DATES:  Written  comments  must  be 
received  (m  or  before  August  23,  2000 
For  dates  of  public  information 
meetings  see  SUPPLEMENTARY 
INFORMATION. 

ADDRESSES:  Signed,  written  comments 
should  refer  to  the  d(K:ket  number  that 
appears  at  the  top  of  this  document  and 


must  be  submitted  to  the  Docket  Clerk. 
US   DOT  I)o(  kets.  Room  PI.^0.  400 
Seventh  Street,  SW,  Washington,  D.C. 
20590-0001   All  comments  rtH.eived 
will  be  available  for  examination  at  the 
above  address  between  9  am   and  5 
p.m.  e.t..  Monday  through  Friday, 
except  Federal  holidays  Those  desiring 
notification  of  receipt  of  comments  must 
include  a  self-addressed,  stamped 
envelope  or  postcard   For  addresses  of 
public  informati(jn  met!tings  see 
SUPPLEMENTARY  INFORMATION. 
FOR  FURTHER  INFORMATX)N  CONTACT:  Fur 
U'chniral  information-  Mr  Bob  Rupert. 
(202)  3Hf>-2194.  Office  of  Travel 
Management  (HOTM-1)  and  Mr  Mike 
Freitas.  (202)  .166-9292.  ITS  lomt 
Program  Office  For  If  gal  information: 
Mr  Wilbert  Baccus,  Office  of  the  Chief 
Counsel  (HCC:-32),  (202)  366-1346, 
Federal  Highway  Administration,  400 
Seventh  Street.  SW  ,  Washington,  DC. 
20590  Office  hours  are  from  8  am.  to 
4:30  p.m..  e  t..  Monday  thn)ugh  Friday, 
except  P'ederal  holidays 
SUPPLEMENTARY  INFORMATION: 

Electronic  Access 

Internet  users  may  access  all 
comments  received  by  the  US  DOT 
n(K:kets.  Room  PL-401.  by  using  the 
universal  resource  locator  (URL):  http  ' 
v/nis  dot  gov  It  is  available  24  hours 
each  day.  365  days  each  year.  Please 
follow  the  instructions  online  for  more 
information  and  help 

.•\n  electronic  ( opv  of  this  document 
may  be  downloaded  by  using  a 
computer,  modem,  and  suitable 
communications  software  from  the 
Government  Printing  Offices  Electronic 
Bulletin  Board  Service  at  (202)  512- 
1661.  Internet  users  may  reach  the 
Offif;e  of  the  Federal  Register's  home 
page  at  hffp^/wwiv  nara  gov/fedreg  and 
the  (lovemment  Printing  Office's  web 
page  at   httf)  '  'i\\vw  (k  cess  gpo  gov/ 
nam 

The  document  may  also  be  viewed  at 
the  DOT'S  ITS  home  page  at  bttp  // 
iviv'W  Its  dot.gov 

Public  Infonnalion  Meetings 

The  DOT  will  hold  a  series  of  seven 
public  briefings  within  the  comment 
period  for  the  NTRM  The  purposes  of 
these  briefings  is  to  explain  the  content 
of  the  NPRM  and  encourage  public 
input  to  the  final  rulemaking.  The 
meetings  will  address  this  NPRM.  a 
companion  NPRM  on  the  metropolitan 
and  .statewide  planning  process  {FHWA 
RIN  2125-AE62;  FTA  RIN  2132-AA66). 
and  the  NPRM  entitled,  "NEPA 
[National  Environmental  Policy  Act  of 
1969 1  and  Related  Procedures  for 
Transportation  Decisionmaking, 


Protection  of  Public  Parks,  Wildlife  and 
Waterfow  1  Refuges,  and  Historic  Sites  ' 
(NEPA/NPRM;  FHWA  RIN  2125-AL64: 
FTA  RIN  2132-AA43).  The  meetings 
w'lrbe  sc;heduled  from  approximately 
8;0(T'a.m   to  5:00  p.m.  at  the  loc:ations 
listed  below.  Changes  in  the  information 
below  will  be  made  available  after  the 
publication  of  this  NPRM  through  the 
FHWA  and  the  FTA  websites,  other 
public;  announcement  avenues  and  the 
newsletters  and  websites  of  major 
stakeholder  groups.  Individuals  wishing 
information  but  without  access  to  these 
sources  may  contact  the  individuals 
listed  above 

The  structure  of  the  meetings  will 
emphasize  brief  presentations  by  the 
DOT  staff  regarding  the  content  of  the 
NPRMs.  A  period  for  clarifying 
questions  will  be  provided   Under 
current  statuton,-  and  regulatory- 
provisions,  the  DOT  staff  will  not  be 
permitted  to  engage  in  a  substantive 
dialog  regarding  what  the  content  of  the 
NPRMs  and  the  final  regulations  should 
be.  Attendees  wishing  to  express  ideas 
and  thoughts  regarding  the  final  content 
of  the  rules  should  direct  those 
comments  to  the  docket.  Briefing  sites 
will  include;  Boston.  MA,  Auditorium, 
Volpe  National  Transportation  Systems 
Center,  55  Bniadway.  June  9.  2000; 
Atlanta,  GA,  Westin  Peachtree  Plaza 
Hotel,  210  Peachtree  Street,  June  20, 
2000;  Washington.  DC,  Marriott  Metro 
Center,  775  12th  Street  NW.  June  23, 
2000;  Chicago,  IL,  Holiday  Inn  Mart 
Plaza.  350  North  Orleans  Street.  lune  27. 
2000;  Denver.  CO,  Marriott  City  Center, 
1701  California  Street,  June  30,  2000; 
Dallas.  TX,  Hyatt  Regency  Dallas,  300 
Reunion  Boulevard,  July  11,  2000,  and 
San  Franc  isco.  CA,  Radisson  Miyako, 
1625  Post  Street,  |uly  19,  2000. 

As  part  of  the  outreach  process 
planned  for  these  proposed  rules,  the 
FHWA/FTA  will  be  conducting  a 
national  teleccjnference  on  June  15.  2000 
from  1-4  p.m  eastern  time,  through  the 
auspices  of  the  Center  for 
Transportation  and  the  Environment  at 
North  Carolina  State  University.  Tb..- 
teleconference  will  be  accessible 
through  numerous  downlink  loc:ations 
nationwide  and  further  information  can 
be  obtained  from  Katie  McDermott  at 
kpm@unity.ncsu.edu.  The  purpose  of 
the  teleconference  is  to  describe  the 
proposed  new  statewide  and 
metropolitan  planning.  National 
Environmental  Policy  Act  (NEPA) 
implementation,  and  Intelligent 
Transportation  Systems  (ITS)  rules.  An 
overview  of  each  of  the  three  Notices  of 
Proposed  Rulemaking  (NPRMs)  will  be 
presented  and  the  audience  (remote  and 
Icxal)  will  have  opportunities  to  ask 
questions  and  seek  clarification  of 
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FHWA/FTA  proposals.  By  sponsoring 
this  teleconference  it  is  hoped  that 
interest  in  the  NPRMs  is  generated,  that 
stakeholders  will  be  well  informed 
about  FHWA/FTA  proposals,  and  that 
interested  parties  will  participate  in  the 
rulemaking  process  by  submitting 
written  suggestions,  comments  and 
concerns  to  the  docket. 

Introduction 

Section  5206(e)  of  the  TEA-21,  Public 
Law  105-178,  112  Stat.  107.  at  457, 
requires  ITS  projects  funded  through  the 
highway  trust  fund  to  conform  to  the 
National  ITS  Architecture,  applicable  or 
provisional  standards,  and  protocols. 

The  proposed  implementing 
regulations  for  this  provision  of  law  are 
contained  in  two  NPRMs.  The  first 
NPRM  for  revisions  to  the  Statewide 
and  Metropolitan  transportation 
planning  processes,  23  CFR  part  1410, 
published  separately  in  today's  Federal 
Register,  contains  language  specific  to 
ITS  projects  pertaining  to 
implementation  of  section  5206(e) — 
§§1410.104  (Definition  of  ITS 
Integration  Strategy),  1410.310(g) 
(Agreements),  14l6.322(b)(ll)  (Plan  and 
Integration  Strategy  Content),  1410.214 
(a)(3),  and  1410.2l'6(c)(8)  (State 
Transportation  Improvement  Program 
Content).  The  second  NPRM  concerning 
the  ITS  Architecture  would  add  part  940 
to  subchapter  K  to  implement  section 
5206(e)  of  TEA-21.  The  FHWA  believes 
the  proposed  rules,  23  CFR  parts  1410 
and  940.  would  implement  the 
legislative  requirement  for  conforming 
to  the  national  architecture  and 
standards. 

Background 

Intelligent  transportation  systems 
represent  the  application  of  information 
processing,  communications 
technologies,  advanced  control 
strategies,  and  electronics  to  the  field  of 
transportation.  Information  technology 
in  general  is  most  effective  and  cost 
beneficial  when  systems  are  integrated 
and  interoperable.  The  greatest  benefits 
in  terms  of  safety,  efficiency,  and  costs 
are  realized  when  electronic  systems  are 
systematically  integrated  to  form  a 
whole  in  which  information  is  shared 
with  all  and  systems  are  interoperable. 

In  the  transportation  sector, 
successful  ITS  integration  and 
interoperability  require  addressing  two 
different  and  yet  fundamental  issues; 
that  of  technical  and  institutional 
integration.  "Technical  integration"  of 
electronic  systems  is  a  complex  issue 
that  requires  considerable  up-fi-ont 
planning  and  meticulous  execution  for 
electronic  information  to  be  stored  and 
accessed  by  various  parts  of  a  system. 


"Institutional  integration"  involves 
coordination  between  various  agencies 
and  jurisdictions  to  achieve  seamless 
operations  and/or  interoperability.  In 
order  to  achieve  effective  institutional 
integration  of  systems,  agencies  and 
jurisdictions  must  agree  on  the  benefits 
of  ITS  and  the  value  of  being  part  of  an 
integrated  system.  They  must  agree  on 
roles,  responsibilities,  and  shared 
operational  strategies.  Finally,  they 
must  agree  on  standards  and,  in  some 
cases,  technologies  and  operating 
procedures  to  ensure  interoperability.  In 
some  instances,  there  may  be  multiple 
standards  that  could  be  implemented  for 
a  single  interface.  In  this  case,  agencies 
will  need  to  agree  on  a  common 
standard  or  agree  to  implement  a 
technical  translator  that  will  allow 
dissimilar  standards  to  interoperate. 
This  coordination  effort  is  a 
considerable  task  that  will  happen  over 
time,  not  all  at  once.  Transportation 
organizations,  such  as,  transit 
properties.  State  and  local 
transportation  agencies,  and 
metropolitan  planning  organizations 
must  be  fully  committed  to  achieving 
institutional  integration  in  order  for 
integration  to  be  successful.  The 
transportation  agencies  must  also 
coordinate  with  agencies  for  which 
transportation  is  a  key,  but  not  a 
primary'  part  of  their  business,  such  as, 
emergency  management  and  law 
enforcement  agencies. 

Successfully  dealing  with  both  the 
technical  and  institutional  issues 
requires  a  high-level  conceptual  view  of 
the  future  system  and  careful, 
comprehensive  planning.  The 
framework  for  the  system  is  referred  to 
as  the  "architecture."  The  architecture 
defines  the  system  components,  key 
functions,  the  organizations  involved, 
and  the  type  of  information  shared 
between  organizations  and  parts  of  the 
system.  The  architecture  is.  therefore, 
fundamental  to  successful  system 
implementation,  integration,  and 
interoperability. 

The  National  ITS  Architecture 

The  Intermodal  Surface 
Transportation  Efficiency  Act  of  1991, 
Public  Law  102-240,  105  Stat.  1914. 
initiated  Federal  funding  for  the  ITS 
program.  The  program  at  that  time  was 
largely  focused  on  research  and 
development  and  operational  tests  of 
technologies.  A  key  part  of  the  program 
was  the  development  of  the  "National 
ITS  Architecture."  The  National  ITS 
Architecture  provides  a  common 
structure  for  the  design  of  ITS  systems. 
The  architecture  defines  the  functions 
that  could  be  performed  to  satisfy  user 
requirements  and  how  the  various 


elements  of  the  system  might  connect  to 
share  information.  It  is  not  a  system 
design,  nor  is  it  a  design  concept. 
However,  it  does  define  the  framework 
around  which  multiple  design 
approaches  can  be  developed,  each  one 
specifically  tailored  to  meet  the  needs  of 
the  user,  while  maintaining  the  benefits 
of  a  common  approach.  The  National 
ITS  Architecture,  Version  3.0  can  be 
obtained  from  the  ITS  Joint  Program 
Office  of  the  DOT  in  CI>-ROM  format 
and  on  the  ITS  web  site  http:// 
www.its.dot.gov.  The  effort  to  develop  a 
common  national  system  architecture  to 
guide  the  evolution  of  ITS  in  the  United 
States  over  the  next  20  years  and 
beyond  has  been  managed  since 
September  1993  by  the  FHWA.  The 
National  ITS  Architecture  describes  in 
detail  what  types  of  interfaces  should 
exist  between  ITS  components  and  how 
they  will  exchange  information  and 
work  together  to  deliver  the  given  ITS 
user  service  requirements.  The  National 
ITS  Architecture  and  standards  can  be 
used  to  guide  multi-level  govenmient 
and  private-sector  business  planners  in 
developing  and  deploying  nationally 
compatible  systems.  By  ensuring  svstem 
compatibility,  the  DOT  hopes  to 
accelerate  ITS  integration  nationwide 
and  develop  a  strong,  diverse 
marketplace  for  related  products  and 
services. 

It  is  highly  unlikely  that  the  entire 
National  ITS  Architecture  will  be  fully 
implemented  by  any  single  metropolitan 
area  or  State.  For  example,  the  National 
ITS  Architecture  contains  information 
flows  for  an  Automated  Highway 
System  that  is  unlikely  to  be  part  of 
most  regional  implementations. 
However,  the  architecture  has 
considerable  value  as  a  framework  for 
local  governments  in  the  development 
of  regional  architectures  by  identifying 
the  many  functions  and  information 
sharing  opportunities  that  may  be 
desired.  It  can  assist  local  governments 
with  both  of  the  key  elements — 
technical  interoperability  and 
institutional  coordination. 

The  National  ITS  Architecture, 
because  it  aids  in  the  development  of  a 
high-level  conceptual  view  of  a  future 
system,  can  assist  local  governments  in 
identify-ing  applications  that  will 
support  their  future  transportation 
needs.  From  an  institutional 
coordination  perspective,  the  National 
ITS  Architecture  helps  local 
transportation  planners  to  identifi,-  other 
stakeholders  who  may  need  to  be 
involved  and  to  identify-  potential 
integration  opportunities.  From  a 
technical  interoperability  perspective, 
the  National  ITS  Architecture  provides 
a  logical  and  physical  architecture  and 
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process  specifications  to  guide  the 
design  of  a  system.  The  National  ITS 
Architecture  also  identifies  interfaces 
where  standards  may  apply,  further 
supporting  interoperability. 

Transportation  Equity  Act  for  the  21st 
Century 

As  noted  above,  section  5206(e)  of  the 
TEA-21  requires  ITS  projects  funded 
from  the  highway  trust  fund  to  conform 
to  the  National  ITS  Architecture, 
applicable  or  provisional  standards,  and 
protocols.  The  purpose  of  the  statute  is 
to  accelerate  the  deployment  of 
interoperable  ITS  systems.  Use  of  the 
National  ITS  Architecture  provides 
significant  benefits  to  local 
transportation  planners  and  deployers 
as  follows: 

1.  The  National  ITS  Architecture 
provides  assistance  with  technical 
design.  It  saves  considerable  design  time 
because  physical  and  logical 
architectures  are  already  defined. 

2.  Information  flows  and  process 
specifications  are  defined  in  the 
National  ITS  Architecture,  allowing 
local  governments  to  accelerate  the 
process  of  defining  system  functionality. 

3.  The  architecture  identifies 
.standards  that  will  support 
interoperability  now  and  into  the  future, 
but  it  leaves  selection  of  technologies  to 
local  decisionmakers. 

4.  The  architecture  provides  a  sound 
engineering  framework  for  integrating 
multiple  applications  and  services  in  a 
region. 

Transportation  Planning  Process 

The  existing  transportation  planning 
processes  under  titles  23  and  49.  U.S.C.. 
require  a  continuing,  comprehensive, 
and  coordinated  approach  to  assessing 
transportation  needs,  evaluating  a  range 
of  solutions,  and  providing  a 
coordinated  response  through 
transportation  investments.  The  TEA-21 
further  emphasizes  operations  and 
management  of  the  transportation 
network  as  a  key  consideration  in 
transportation  planning  The 
transportation  planning  process  is 
currently  institutionalized  through 
statewide  and  metropolitan  planning 

Effective  implementation  of  IT.S 
requires  careful  and  comprehensive 
planning.  This  notice  of  proposed 
rulemaking  and  the  accompanying 
NPRM  on  Statewide  and  Metropolitan 
Transportation  Planning,  published 
separately  in  todays  Federal  Register. 
propose  changes  to  23  ('P'R  part  1410 
and  explains  how  IT.S  would  he 
integrated  into  the  planning  process. 
The  ITS  would  become  part  of  the 
transportation  planning  process  through 
the  locally  defined  ITS  Integration 


Strategy.  This  ITS  integration  strategy 
would  guide  future  investment 
det:isions  and  foster  integration  and 
interoperability.  Developing  the  strategy 
as  part  of  the  overall  transportation 
planning  process  would  ensure  that  ITS 
is  given  appropriate  consideration  as  a 
solution  for  future  transportation  needs 
and  services. 

Consequentlv.  the  DOT  is  issuing  an 
NPRM  (23  CFRpart  1410),  published 
separately  in  today's  Federal  Register. 
that  proposes  to  incorporate  ITS  into  the 
transportation  planning  process  for  both 
metropolitan  and  statewide  planning  (in 
addition  to  other  changes  needed  to 
implement  the  TEA-21).  The  proposed 
provisions  spec;ific  to  ITS  are  set  forth 
in  23  CFR  1410.104,  1410.214(a)(3), 
1410.310(g),  and  1410.322(b)(ll).  A 
summary  of  the  proposed  revisions 
follows: 

During  the  development  of  the 
metropolitan  and/or  statewide 
transportation  plan,  if  ITS  applications 
are  envisioned,  the  transportation  plan 
shall  address  an  ITS  integration  strategy. 
Provision  shall  be  made  to  include 
participation  of  key  operating  agencies 
in  the  development  of  the  integration 
strategy  The  ITS  integration  strategy 
shall  clearly  assess  existing  and  future 
ITS  systems,  including  their  functions 
and  information  sharing  expectations. 
Planning  for  ITS  shall  produce  an 
agreement  among  the  Metropolitan 
Planning  Organizations  (MPOs).  State 
DOTs.  transit  operators  and  other 
agencies  which  addresses  policy  and 
operational  issues  affecting  the 
successful  implementation  i  f  the  ITS 
integration  strategy.  The  policy 
statement  shall  address  provisions  to 
ensure  ITS  project  interoperability, 
utilization  of  ITS  related  standards,  and 
the  routine  operation  of  the  protects. 
Further,  as  provided  in  proposed  23 
CFR  1410.322  (b)(ll),  the  transportation 
plan  shall  identifv': 

(1)  Major  regional  ITS  initiatives  (a 
program  of  related  projects  that  are 
muhi-jurisdictionaJ  and/or  multi- 
modal). 

(2)  ITS  projects  of  a  scale  to  affect 
regional  integration  of  ITS  systems,  and 

(3)  ITS  projects  that  directly  support 
national  interoperability 

Project  Development  Process 

The  ITS  integration  strategy  that  is 
part  of  the  transportation  plan  would  be 
general  in  content,  articulating  key 
policies  and  a  vision  for  the  planning 
area  More  detailed  conceptual  designs 
and  operational  procedures,  as  agreed 
upon  by  key  stakeholders,  are  necessary' 
to  support  project  development.  This 
proposed  nile  seeks  to  implement  this 
approach  as  part  of  the  project 


development  process.  There  are  two 
distinct  sections  to  the  proposal.  The 
first  deals  with  development  of  an  ITS 
regional  architecture  that  lays  the 
foundation  for  integration  in  a 
metropolitan  planning  area  or  State.  The 
second  deals  with  final  project  design 
and  ensuring  conformance  to  both  the 
ITS  integration  strategy  and  the  ITS 
regional  architecture. 

Summary  of  Proposed  Requirements 

/  The  ITS  Regional  Architecture 

This  NPRM  on  the  ITS  Architecture 
and  Standards  would  require 
development  of  a  local  implementation 
of  the  National  ITS  Architecture  referred 
to  as  an  ITS  regional  architecture  that  is 
consistent  with  the  ITS  integration 
strategy.  The  ITS  regional  architecture 
would  be  tailored  to  meet  local  needs, 
meaning  that  it  may  not  address  the 
entire  National  ITS  Architecture  and 
may  also  address  services  not  included 
by  the  National  ITS  Architecture.  The 
ITS  regional  architecture  may  be 
developed  either  through  an  initial 
regional  development  effort  or 
incrementally  as  major  ITS  investments 
are  anticipated.  In  either  case,  the  ITS 
regional  architecture  should  contain  a 
concept  of  operations  and  a  conceptual 
design  that  addresses  the  integration  of 
new  ITS  projects  as  they  are  advanced 
In  this  context,  a  "region  "  is  a 
geographical  area  that  is  based  on  local 
needs  for  sharing  information  and 
coordinating  operational  strategies 
among  multiple  projects.  A  region  can 
be  specified  at  a  metropolitan, 
statewide,  multi-State,  or  corridor  level. 
While  "regions  "  for  ITS  development 
may  be  at  any  geographic  scale, 
responsibility  for  planning  rests  with 
either  the  MPO  or  State  planning 
process.  For  ITS  purposes,  a  region  is 
any  geographic  area  designated  by  the 
planning  process.  The  responsible 
planning  entity  (MPO  or  State)  will 
address  the  ITS  region  and  ITS 
planning.  Where  ITS  regions  cross 
planning  boundaries,  they  should  be 
coordinated  by  the  appropriate  planning 
entities  (MPOs  or  States).  For  ITS 
Commercial  Vehicle  Operation  projects, 
the  size  of  the  region  should  not  be 
smaller  than  a  State,  with  consideration 
for  multi-State,  national,  and 
international  applications.  A  regional 
approach  promotes  integration  of 
transportation  systems.  The  size  of  the 
region  should  reflect  the  breadth  of  the 
integration  of  transportation  systems 
and  may  be  at  a  metropolitan,  statewide, 
multi-State  or  corridor  level. 
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//.  Project  Development 

Additionally,  the  proposed 
regulations  would  require  that  all  ITS 
projects  be  developed  using  a  system 
engineering  process,  again 
recommending  the  use  of  the  National 
ITS  Architecture  as  a  resource.  Project 
development  would  be  based  on  the 
relevant  portions  of  the  ITS  integration 
strategy  and  the  ITS  regional 
architecture  which  the  project 
implements.  ITS  projects  would  be 
required  to  use  applicable  ITS  standards 
that  have  been  officially  adopted  by  the 
DOT  and  applicable  interoperability 
tests  officially  adopted  by  the  DOT. 
Where  multiple  standcuds  exist,  it  will 
he  the  responsibility  of  the  stakeholders 
to  determine  how  best  to  achieve  the 
interoperability  they  desire. 

///.  FHWA  Project  Oversight  Procedures 

The  FHWA  project  oversight 
procedures  would  remain  consistent 
with  routine  Federal-aid  project 
oversight.  Documentation  of  the 
proposed  ITS  requirements  would  be 
required  to  be  included  in  project 
documents.  Any  changes  made  in 
project  design  that  impact  either  the  ITS 
integration  strategy  or  the  ITS  regional 
architecture  would  be  documented  and 
the  appropriate  revisions  made  and 
agreed  to  in  the  ITS  integration  strategy 
and/or  the  ITS  regional  architecture.  All 
ITS  projects  that  advance  to  design  or 
preliminary  engineering  would  be 
required  to  conform  to  the  system 
engineering  and  conformity 
requirements  immediately  upon  the 
effective  date  of  a  final  rule  on  the 
National  ITS  Architecture  and 
Standards.  In  the  event  that  an 
applicable  ITS  regional  architecture  or 
ITS  integration  strategy  does  not  exist, 
the  applicable  portions  of  the  National 
ITS  Architecture  would  be  identified 
and  used  as  the  basis  for  analysis.  All 
requirements  of  this  proposal  would 
apply  for  two  years  from  the  effective 
date  of  a  final  rule.  Replacement  of 
existing  systems  would  not  be  required. 

rv.  Outreach  Process 

In  the  spring  of  1998,  the  FHWA  held 
ten  nationwide  outreach  meetings  on  a 
proposed  conceptual  approach  for 
ensuring  consistency  with  the  National 
ITS  Architecture.  These  meetings  were 
intended  to  generate  discussion  and 
solicit  input  from  the  perspective  of 
many  different  transportation 
stakeholders  on  the  feasibility  of  the 
proposed  FHWA  approach.  Meetings 
were  attended  by  representatives  of 
Federal,  State,  local  and  regional 
transportation  agencies,  public  sector 
agencies  that  rely  on  Federal-aid  funds 


for  projects  with  ITS  components,  and 
interested  parties  from  universities  and 
the  private  sector.  In  general, 
stakeholders  expressed  the  opinion  that 
the  interim  guidance  and  the  use  of 
system  engineering  principles  represent 
good  practice.  Stakeholders  expressed  a 
requirement  for  straightforward, 
unambiguous  guidance  that  could  be 
implemented  with  a  minimum  of 
additional  paperwork,  and  largely 
agreed  that  the  interim  guidance  met 
this  requirement.  For  more  information 
please  see  "National  ITS  Architecture 
Consistency  Outreach  Meetings: 
Summary  Findings  (1998)"  which  is 
included  as  part  of  this  docket. 

Rulemaking  Analyses  and  Notices 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  shown  above  will  be 
considered  and  will  be  available  for 
examination  in  the  docket  at  the  above 
address.  Comments  received  after  the 
comment  closing  date  will  be  filed  in 
the  FHWA  docket  identified  above  and 
will  be  considered  to  the  extent 
practicable,  but  the  FHWA  may  issue  a 
final  rule  at  any  time  after  the  close  of 
the  comment  closing  period.  In  addition 
to  late  conunents,  the  FHWA  will  also 
continue  to  file  in  the  docket  relevant 
information  that  becomes  available  after 
the  comment  closing  date,  and 
interested  persons  should  continue  to 
examine  the  docket  for  new  material. 

Executive  Order  12866  (Regulatory 
Planning  and  Review)  and  DOT 
Regulatory  Policies  and  Procedures 

The  FHWA  has  preliminarily 
determined  that  this  proposed  action  is 
not  a  significant  regulatory  action  under 
Executive  Order  12866  and  within  the 
meaning  of  the  Department  of 
Transportation  regulatory  policies  and 
procedures.  This  determination  is  based 
upon  the  regulatory  assessment  of  the 
proposed  rule  that  indicates  that  the 
annual  impact  of  the  rule  would  not 
exceed  $100  million  nor  would  it 
adversely  affect  the  economy,  a  sector  of 
the  economy,  productivity,  jobs,  the 
environment,  public  health,  safety,  or 
State,  local,  or  tribal  governments. 

The  FHWA  has  prepared  a 
preliminary  regulatory  evaluation  (PRE) 
to  accompany  the  NPRM.  A  copy  of  the 
PRE  is  included  in  the  docket.  The 
FHWA  believes  that  this  proposed 
action  would  implement  the 
requirements  of  section  5206(e)  of  the 
TEA-21.  Although  this  law  requires  ITS 
projects  funded  through  the  highway 
trust  fund  to  conform  to  the  National 
ITS  Architecture,  the  FHWA  would 
require  development  of  a  regional 
architecture  consisting  of  a  concept  of 


operations  and  a  conceptual  design,  and 
would  require  use  of  the  system 
engineering  process,  applicable  or 
provisional  standards,  and  protocols, 
and  interoperability  tests  developed  by 
the  DOT.  In  developing  the  proposed 
rule,  the  FHWA  has  sought  to  allow 
broad  discretion  to  those  entities 
impacted  by  the  rule,  in  levels  of 
response  and  approach,  that  are 
appropriate  to  particular  plans  and 
projects  while  conforming  to  the 
requirements  of  TEA-21.  The  FHWA 
has  considered  the  costs  and  benefits  of 
effective  implementation  of  ITS  through 
careful  and  comprehensive  planning. 
ITS  becomes  part  of  the  transportation 
plaiming  process  through  the  locally 
defined  ITS  Integration  Strategy.  This 
ITS  strategy  would  guide  future 
investment  decisions  and  foster  the 
benefits  of  integration  and 
interoperability.  Developing  the  strategy 
as  part  of  the  overall  transportation 
planning  process  would  ensure  that  ITS 
is  given  appropriate  consideration  as  a 
solution  for  future  transportation  needs 
and  services. 

Costs 

The  total  costs  of  this  NPRM  over  10 
years  is  estimated  between  $38.1 
million  and  $44.4  milHon  (the  net 
present  value  over  10  years  is  between 
$22.3  million  and  $3l"2  million).  The 
annual  constant  dollar  impact  is 
estimated  to  range  between  $3.2  million 
and  $4.4  million.  These  10-year  cost 
estimates  include  transportation 
plaiming  cost  increases,  to  MPOs 
ranging  from  $10.8  miUion  to  $13.5 
million,  and  to  States  from  $5.2  million 
to  $7.8  million.  Estimated  costs  to 
implementing  agencies  for  the 
development  of  regional  architectures 
range  between  $15.8  miUion  and  $23.2 
million. 

These  costs  do  not  include  additional 
implementation  costs  for  individual 
projects  as  commenters  found  the 
additional  cost  extremely  difficult  to 
estimate.  Those  who  responded 
suggested  that  the  increased  cost  of 
project  implementation  over  current 
good  practice  would  be  minimal. 
However,  because  of  the  limited  amount 
of  data  available  on  the  additional 
implementation  costs  for  individual 
projects,  the  FHWA  is  seeking 
additional  data  on  this  issue  from 
commenters  to  this  NPRM. 

Benefits 

The  anticipated  non-monetary' 
benefits  derived  include  savings  from 
the  avoidance  of  duplicative 
development,  reduced  overall 
development  time,  and  earlier  detection 
of  potential  incompatibilities.  As  with 
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project  implementation  impacts,  the 
henefit.s  of  the  NF'RM  are  very  difficult 
to  quanfifv  in  monetary  terms   It  is 
estimated  that  the  coordination 
guidance  provided  thrr)ugh 
implementatinn  of  the  N'PKM  i  an 
provide  savings  of  approximatelv 
S150,(K)0  to  any  potential  entity  seeking 
to  comply  with  the  requirements  of 
section  521)H(e)  of  theTEA-21  as 
comjiared  with  an  entity  having  to 
undertake  t:omplian(  e  individually  The 
costs  may  he  offset  hy  benefits  derived 
from  the  reduction  of  duplicative 
deplovments.  reduced  overall 
development  time,  and  earlier  detection 
of  potential  incompatibilities. 

In  order  to  assist  the  FHWA's  analysis 
of  costs  and  benefits  for  the  final  rule 
stage,  the  FHVVA  requests  that 
commenters  provide  additional 
information  on  the  following  questions 

(1)  Are  there  implementation  costs  to 
project  designers  and  operators  not 
properly  represented  in  the  prtisent 
data' 

(2)  Are  there  updating  and 
maintenance  costs  to  any  of  the 
impacted  entities  not  properly  refletited 
in  the  present  data' 

A  detailed  discussion  of  how  the 
FHWA  prepared  its  estimates  is 
provided  in  this  NPRM  for  interested 
piulies  that  are  not  able  to  review  the 
PRE. 

Regulatory  Flexibility  Act 

In  compliance  with  the  Regulatory 
Flexibility  Act  (.5  IJ.S.C.  ti01-(il2|.  the 
FHVVA  has  evaluated,  through  the 
regulalorv  assessment,  the  efh'cts  of  this 
action  on  small  entities  {small 
busines.ses.  small  organizations,  and 
local  governments)  and  determined  that 
this  action  will  not  have  a  significant 
impact  on  small  entities  Small 
businesses  and  small  organizations  are 
not  subject  to  this  NPRM,  which  applies 
to  government  entities  only   The  rule 
accommodates  small  governmental 
entities  in  two  significant  ways   First, 
the  planning  component  of  the  NPRM 
would  apply  to  MPOs  .md  .States   .\n 
MPO  is  the  retpiired  transportation 
planning  organization  for  an  urfianized 
area  (2:t  CFR  part  1410).  An  urbanized 
area,  as  defined  in  2.1  IJ.S.C.  101,  has  a 
popiil.ition  of  50, ()()()  or  more    Ttierefore 
small  government  ageiK.ies  tor  areas 
having  populations  of  less  than  r)().()l)() 
would  not  be  affe(  ted   Se(  ondK  .  the 
selfsiciling  aspect  of  the  II'.S 
.Xn  hite<  tore  NPRM  would  permit  the 
compliaiK f  requirements  to  var\  with 
the  magnitude  of  the  ITS  requirements 
of  the  entity  (small  ITS  projects  have 
correspondiiiglv  small  (  om[)liance 
documentation  reiiuirements)   .Small 
entities,  pnmanlv  transit  agencies. 


( oming  within  the  project 
implementation  component  of  the 
proposed  rule  would  be  accommodated 
through  this  self-scaling  feature  that 
imposes  only  limited  requirements  on 
small  ITS  activities.  This  same  feature 
would  also  provide  accommodation  to 
MPOs  that,  while  larger  than  the  small 
entity  definition  of  the  Regulatory 
Flexibility  Act,  have  only  small  ITS 
planning  requirements.  Accordingly,  the 
FHVVA  preliminarily  certifies  that  this 
proposed  action  would  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  A  copy  of  the 
analysis  cm  the  small  entity  impact  is 
providt'd  in  the  docket  file. 

Unfunded  Mandates  Reform  Act  of 
1995 

This  rule  would  not  impose  a  Federal 
mandate  resulting  in  the  e.xpenditure  by 
State,  local,  and  tribal  governments,  in 
the  aggregate,  or  by  the  private  sector,  of 
$100  million  or  more  in  any  one  year 
(2  use.  1.531  et  seq). 

Executive  Order  13132  (Federalism) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
13132.  dated  August  4.  1999.  and  it  has 
been  determined  that  this  action  does 
not  have  a  substantial  direct  effect  or 
sufficient  federalism  implications  on 
States  that  would  limit  the 
policymaking  discretion  of  the  States. 
Nothing  in  this  document  directly 
preempts  any  State  law  or  regulatnm 

Executive  Order  12372 
(Intergovernmental  Review) 

Catalog  of  Federal  Domestic 
.Assistani  e  Program  Number  20.205, 
Highway  planning  and  construction. 
The  regulations  implementing  Executive 
Order  12.372  regarding 
intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to 
this  program 

Executive  Order  12988  (Civil  Justice 
Reform) 

This  [)ro[)osed  attion  would  meet 
.ipplu  able  standards  in  sections  3(a) 
and  3(b)(2)  of  Executive  Order  12988. 
( '.i\\\  luslK.e  Reform,  to  minimize 
litigation,  eliminate  ambiguity,  and 
redui  e  burden. 

Exef:utive  Order  13045  (Protection  of 
(Children) 

We  have  analyzed  this  action  under 
Executive  Order  13045.  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  proposed 
rule  is  not  e(  onomically  significant  and 
does  not  concern  an  environmental  risk 


to  health  or  safety  that  may 
disproportionately  affect  children. 

Executive  Order  12630  (Taking  of 
Private  Property) 

This  proposed  rule  would  not  effect  a 
taking  of  private  property  or  otherwise 
have  taking  implications  under 
Executive  Order  12630.  Governmental 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights. 

Paperwork  Reduction  Act 

This  proposed  action  does  not  contain 
informatiim  collection  requirements  for 
the  purposes  of  the  Paperwork 
Reduction  Act  of  1995.  44  U.S.C.  3501- 
3520. 

National  Environmental  Policy  Act 

The  agency  has  analyzed  this 
proposed  action  for  the  purposes  of  the 
National  Environmental  Policy  Act  of 
1969.  as  amended  (42  U.S.C.  4321).  and 
has  preliminarily  determined  that  this 
proposed  action  would  not  have  any 
effect  on  the  quality  of  the  environment. 

Regulation  identification  Number 

A  regulation  identification  number 
(RIN)  is  assigned  to  each  regulatory- 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  each  year.  The  RIN  contained 
in  the  heading  of  this  document  can  be 
used  to  cross  reference  this  proposed 
action  with  the  Unified  Agenda. 

List  of  Subjects 

23  CFR  Part  655 

Design  standards.  Grant  programs- 
transportation.  Highways  and  roads. 
Incorporation  by  reference.  Signs  and 
symbols.  Traffic  regulations. 

23  CFR  Port  940 

Design  standards.  Grant  programs- 
transportation.  Highways  and  roads. 
Intelligent  transportation  systems. 

Issu.'d  (in   \U\  IK.  ZOOO. 
Vincent  F.  .Schimmoller. 

Ai  tm^  E\ri  iitnr  Dim  tur.  Fi-dtTiil Hiuhwav 
AiiministnitHin 

In  consideration  of  the  foregoing,  the 
FHVVA  proposes  to  amend  Chapter  I  of 
title  23.  Code  of  Federal  Regulations,  as 
set  forth  below: 

PART  655— [AMENDED] 

1 .  Revise  the  authority  citation  for 
part  655  to  read  as  follows: 

Authority:  21  I    S f,   101(a).  104.  lO.S.  10<1. 
114.  135.  217,  315,  and  402,  and  49  CFR  1.48. 
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Subpart  D — [Removed] 

2.  Remove  subpart  D  of  part  655. 
consisting  of  §§  655.401 .  655.403. 
655.407.  655.409.655.411. 

3.  Add  a  new  subchapter  K,  consisting 
of  part  940.  to  read  as  follows: 

SUBCHAPTER  K— INTELLIGENT 
TRANSPORTATION  SYSTEMS 

PART  940— INTELLIGE^4T 
TRANSPORTATION  SYSTEM 
ARCHITECTURE  AND  STANDARDS 

Set.. 

340.1  Purpose. 

940.3  Definitions. 

940.5  Policy. 

940,7  .Applicability. 

940.9  ITS  regional  architecture. 

940.1 1     Sy.stems  engineering  analysis. 

940.13     Project  implementation. 

940.15     Project  administration. 

Authority:  23  IJ.S.C.  101.  109.  315.  and 
508;  set  52b6(e).  Pub.  L.  105-178.  112  Stat. 
457  (23  U.S.C.  502  note):  and  49  CFR  1.48. 

§940.1     Purpose. 

The  purpose  of  this  regulation  is  to 
provide  policies  and  procedures  relating 
to  the  Federal-aid  requirements  for 
intelligent  transportation  systems  (ITS) 
projects  funded  through  the  highway 
trust  fund. 

§940.3    Deflnrtions. 

ITS  integration  strategy  means  a 
systematic  plan  for  coordinating  and 
implementing  ITS  investments  funded 
with  highway  trust  funds  to  achieve  an 
integrated  regional  transportation 
system. 

ITS  project  means  any  project  that  in 
whole  or  in  part  funds  the  acquisition 
of  technologies  or  systems  of 
technologies  (e.g.  computer  hardware  or 
software,  traffic  control  devices, 
communications  link,  fare  payment 
system,  automatic  vehicle  location 
system,  etc.)  that  provide  or  contribute 
to  the  provision  of  one  or  more  ITS  user 
services  as  defined  in  the  National  ITS 
Architecture. 

ITS  regional  architecture  means  a 
regional  framework  for  ensuring 
institutional  agreement  and  technical 
integration  for  the  implementation  of 
projects  or  groups  of  projects  under  an 
ITS  integration  strategy. 

National  ITS  Architecture  (also 
"national  architecture")  means  a 
common  framework  for  ITS 
interoperability.  The  National  ITS 
Architecture  comprises  the  logical 
architecture  and  physical  architecture 
which  satisfy  a  defined  set  of  user 
services.  All  of  these  documents  are 
controlled  by  the  FHWA.  and  are 
updated  on  an  as-needed  basis.  New 
versions  of  the  documents,  when  they 


are  issued,  will  be  available  from  the 
FHWA  in  hard  copy  and  electronic 
format  on  the  DOT  web  site  at  http:// 
MTwy. /fs.do^gov. 

Region  is  the  geographical  area  that  is 
based  on  local  needs  for  sharing 
information  and  coordinating 
operational  strategies  in  order  to  address 
transportation  problems.  The  size  of  the 
region  should  be  chosen  to  optimize 
integration  of  transportation  systems  by 
fostering  the  exchange  of  information  on 
operating  conditions  across  ITS  systems 
and  across  a  number  of  agencies  and 
jurisdictions. 

Systems  engineering  is  the  process  to 
arrive  at  a  final  design  of  a  system 
which  is  selected  from  a  number  of 
alternatives  that  would  accomplish  the 
same  objectives.  As  in  most  disciplines, 
there  are  usually  a  number  of  technical 
solutions  to  a  set  of  requirements.  This 
process  considers  the  total  life  cycle  of 
the  project  in  the  evaluation  of 
alternatives  including  not  only  the 
technical  merit  of  potential  solutions, 
but  also  the  costs  and  relative  value  of 
the  alternatives  that  are  responsive  to 
the  needs  of  the  customer. 

§940.5    Policy. 

The  ITS  projects  shall  conform  to  the 
National  ITS  Architecture  and  standards 
in  accordance  with  the  regulations 
contained  in  23  CFR  part  1410. 
Conformance  with  the  National  ITS 
Architecture  is  interpreted  to  mean  the 
use  of  the  National  ITS  Architecture  in 
developing  a  local  implementation  of 
the  National  ITS  Architecture,  referred 
to  as  an  ITS  regional  architecture,  and 
the  subsequent  adherence  of  all  ITS 
projects  to  that  ITS  regional 
architecture.  Development  of  the  ITS 
regional  architecture  begins  with  the 
transportation  planning  process  and  the 
development  of  an  ITS  integration 
strategy  for  Statewide  and  Metropolitan 
Transportation  Planning. 

§940.7    Applicability. 

All  ITS  projects  that  are  funded  in 
whole  or  in  part  with  the  highway  trust 
fund  are  subject  to  these  provisions. 

§  940.9    ITS  regional  architecture. 

(a)  An  ITS  regional  architecture  shall 
be  developed  for  implementing  the  ITS 
integration  strategy  as  provided  in  23 
CFR  1410.  214(a)(3)  and  1410.322(b){ll) 
to  guide  the  development  of  specific 
projects  and  programs.  The  ITS  regional 
architectiu-e  shall  conform  with  the 
applicable  ITS  integration  strategy.  The 
National  ITS  Architecture  shall  be  used 
as  a  resource  in  the  development  of  the 
ITS  regional  architecture. 

(b)  The  ITS  regional  architecture  may 
be  developed  either  as  an  initial  project 


development  effort  and  updated  as 
projects  are  initiated,  or  the  ITS  regional 
architecture  may  be  developed 
incrementally  as  major  ITS  investments 
are  initiated  and  updated  with 
subsequent  projects.  In  either  case, 
provision  shall  be  made  to  include 
participation  from  all  agencies  with 
which  information-sharing  is  planned  as 
specified  in  the  ITS  integration  strategy. 

(c)  The  ITS  regional  architecture  shall 
include,  at  a  minimum,  the  following: 

(1)  A  "concept  of  operations"  that 
addresses  the  roles  and  responsibilities 
of  participating  agencies,  existing  or 
required  agreements  for  operations,  and 
resources  required  to  support  the 
project,  in  order  to  implement  the  ITS 
integration  strategy: 

(2)  A  "conceptual  design"  sufficient 
to  support  subsequent  project  design 
regarding  the  following: 

(i)  System  functional  requirements: 
(ii)  Interface  requirements  and 
information  exchanges  with  planned 
and  existing  systems  and  subsystems 
(for  example,  subsystems  and 
architecture  flows  as  defined  in  the 
National  ITS  Architecture): 

(iii)  Identification  of  key  standards 
supporting  regional  and  national 
interoperability,  including  uniformity 
and  compatibility  of  equipment, 
practices  and  procedures  to  deliver  ITS 
services:  and 

(iv)  A  prioritization  of  phases  or  steps 
required  in  implementation. 

(d)  The  ITS  regional  architecture  may 
be  developed  either  as  an  initial  project 
development  effort  and  updated  as 
projects  are  initiated,  or  the  ITS  regional 
architecture  may  be  developed 
incrementally  as  major  ITS  investment  s 
are  initiated  and  updated  with 
subsequent  projects.  If  the  ITS  regional 
architecture  is  developed  incrementally, 
the  ITS  projects  meeting  the  criteria 
specified  in  23  CFR  1410.322(b)(ll) 
shall  have  an  ITS  architecture  at  the 
project  level  in  order  to  advance  to 
design  or  preliminarv'  engineering.  The 
ITS  architectiu-es  developed  for  specific 
individual  projects  or  initiatives  that 
meet  these  criteria  shall  be  coordinated 
with  each  other  to  form  an  ITS  regional 
architecture. 

§  940.1 1     Systems  engineering  analysis. 

(a)  All  ITS  projects  shall  be  based  on 
a  systems  engineering  analysis.  The 
National  ITS  Architecture  is  a  resource 
that  should  be  used  in  the  development 
of  ITS  projects. 

(b)  The  analysis  should  be  on  a  scale 
commensurate  with  the  project  scope. 
The  basic  elements  of  the  analysis  are  as 
follows: 
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(1)  Identification  of  appluablt;  part.s  of 
th»!  ITS  nigional  an:hito<:turf  or  ITS 
integration  strategy; 

(2)  Preliminary  analvsi.s.  iiu  liuling 
project  obiectives,  existing  systems 
resources,  existing  and  future  personnel 
and  budget  resourc:es  for  o[)eratioiis. 
management  and  maintenance  of 
systems; 

(:))  Analysis  of  alternatiye  system 
configurations  and  technology  options; 

(4)  Analysis  of  procurement  options. 
and 

(5)  Idenlifi(;ation  of  a[)pli(;able 
standards  and  testing  procedures, 
particularly  those  that  support  national 
interoperability. 

§940.13    Project  implementation. 

(a)  The  project  spet:ifi(:ati()ns  shall 
ensure  that  the  project  ac:commodates 
the  sharing  of  electronic  information 
and  provides  for  tht?  functionality  and 
operation  (both  at  the  time  of  projei  t 
implementation  and  in  the  future) 
between  the  agtMu:ies  and  jurisdictions 
as  indicated  in  the  ITS  integration 
strategy  and/or  the  ITS  regional 
architecture 

(b)  All  ITS  proiects  fuiuled  with 
highway  trust  funds  shall  use  applic  able 
ITS  standards  that  have  been  officially 
adopted  by  the  United  States 
Department  of  Transportation  H'S 
DOT) 

(c)  The  ITS  standards  that  are 
pertinent  to  the  project  should  be  used 
as  they  become  available,  prior  to 
adonti(m  by  the  US  DOT 

(d)  All  ITS  projects  funded  with 
highway  trust  funds  shall  conduct  the 
applK:able  interojierability  tests  that 
have  been  officially  .idopted  by  the  I 'S 
DOT. 


(e)  Interoperability  tests  that  are 
pertinent  to  the  project  should  be  used 
as  they  bet.ome  available,  prior  to 
adoption  by  the  US  DOT 

§940.15    Project  administration. 

(,i)  Prior  to  authorization  of  highway 
trust  funds  for  construction  or 
implementation,  there  shall  be  a 
demonstrated  linkage  to  the  ITS  regional 
architecture  or  to  the  ITS  integration 
strategy,  and  a  commitment  to  the 
operations,  managemtmt  and 
maintenance  of  the  overall  system 

(b)  Documentation  of  compliance 
with  the  provisions  of  §§  940. 1 1  and 
'HO  13  shall  be  developed  by  project 
sponsors.  The  dot;umentation  shall 
include  identification  of  the  portions  of 
the  ITS  regional  architecture  a. id 'or  ITS 
integration  strategy  whif;h  are 
implemented  through  the  project,  and 
the  identification  of  applicable  ITS 
standards  and/or  interoperability  tests 
that  were  ( onsidered  or  are  specified  in 
the  project   Documentation  of  the 
rationale  and  interagenc:y  coordination 
strategies  that  were  carried  out  to  agree 
upon  certain  changes  shall  be  provided 
in  the  event  that  any  changes  are  made 
m  the  implementation  of  projects 
contrary  to  the  ITS  regional  architecture 
and/or  the  ITS  integration  strategy.  In 
addition,  the  ITS  rc^gional  architecture 
and/or  ITS  integration  strategy  shall  be 
updated  to  reflect  the  changes 

(c)  ITS  projects  shall  be  monitored  for 
(;ompliance  with  this  part  under  normal 
Federal-aid  project  oversight 
procedures 

(d)  Prior  to  (fun  Vfurs  after  date  ot 
finiil  nilt'  publication  in  thf  Federal 
Register),  the  ITS  architectures  are  not 
recjuired  fur  projects  that  meet  any  of 


the  criteria  as  specified  in  23  (]FR 
1410..322(b)(n).  The  criteria  identify 
major  regional  ITS  initiatives.  ITS 
projects  that  affect  regional  integration 
of  ITS  systems,  and  projects  which 
directly  support  national 
interoperability 

(e)  In  order  to  ensure  that  each  project 
identified  in  23  C:FR  1410.322(b){ll)  is 
coordinated  with  the  evolving  regional 
architecture  provided  in  <?  940.9(b). 
these  projects  shall  be  evaluated  for 
institutional  and  technical  integration 
with  transportation  systems  and 
services  within  the  region.  Based  upon 
this  evaluation  of  the  project(s). 
highway  trust  fund  recipients  shall 
immediately  take  the  appropriate 
actions  to  ensure  that  the  project(s) 
perform  the  following  functions: 

(1)  Engages  a  wide  range  of 
stakeholders; 

(2)  Enables  the  appropriate  electronic 
information  sharing  between 
stakeholders; 

(3)  Facilitates  future  ITS  expansion; 
and 

(4)  Uses  the  applicable  ITS  standards 
provided  in  §  940.13(b), 

(f)  All  ITS  projects  that  advance  to 
design  or  preliminar\'  engineering  must 
conform  with  the  system  engineering 
and  conformity  requirements  provided 
in  §§  940.1 1  on  or  before  [Insert  effective 
date  affinal  rule).  In  the  event  that  an 
applicable  ITS  regional  architecture  or 
ITS  integratiim  strategy  does  not  exist, 
the  applicable  portions  of  the  National 
ITS  Architecture  shall  be  identified  and 
used  as  the  basis  for  analysis. 

IFR  U(K    00-1302:5  Filed  5-19-00;  1:1,t  pnij 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Transit  Administration 
[FTA  Doclcat  No.  FTA-99-6417] 

Request  for  Comment  on  the  Federal 
Transit  Administration  National  ITS 
Architecture  Consistency  Policy  for 
Project  Development 

AGENCY:  Federal  Transit  Administration 
(FTA).  DOT. 
action:  Notice. 


summary:  The  Federal  Transit 
Admini.stration  (FTA)  announces  a 
Request  for  Clommenl  on  the  proposed 
FTA  National  ITS  Architecture 
(Consistency  Policy  for  project 
development.  whic:h  is  defined  in  this 
document  and  in  the  Statewide 
Transportation  FMannin^;  Metropolitan 
Transportation  Planning  Notice  of 
Proposed  Rulemaking  (NPRM  published 
separately  in  today's  Federal  Register). 
The  Metropolitan  and  .Statewide 
Planning  Process,  as  it  relates  to  ITS 
projects,  is  summarized  in  this  notice 
for  clarity.  However,  comments  on  the 
planning  process  should  be  directed  to 
Docket  No.  FHVVA-9^>-59;i;t.  docket  for 
the  NPRM.  Comments  on  the  project 
development  policy,  including  answers 
to  the  questions  asked  in  Section  X. 
should  be  submitted  to  this  docket.  The 
Major  Capital  Investments  rule,  when 
made  final,  will  also  reference  the 
National  ITS  Arf:hitecture  Policy.  The 
National  IT.S  Arc:hitecture  Policy 
statement  is  a  product  of  statutory 
changes  made  by  the  Transportation 
Equity  Act  for  the  21st  (lonturv  (TEA- 
21)  (P.L.  10.5-1 7H)  enacted  on  June  9. 
1998.  This  notice  proposes  to  require 
development  of  an  ITS  regional 
architecture,  consisting  of  a  concept  of 
operations  and  a  conceptual  design, 
which  draws  from  the  Natioiwl  ITS 
Architecture  but  is  tailored  to  address 
the  local  situ  tion  and  ITS  investment 
needs.  This  notice  also  proposes  to 
require  use  of  applicable  standards  and 
interoperability  tests  adopted  by  the 
United  States  Department  of 
Transportation  (US  DOT)  The  proposal 
recommends  the  use  of  the  National  ITS 
Architet:ture  and  provisional  standards 
and  interoperability  tests 

DATES:  Comments  shall  be  submitted  by 
August  23.  2000 

ADDRESSES:  All  signed,  writtt;n 
c;omments  must  refer  to  the  docket 
number  appearing  at  the  top  of  this 
document  and  must  be  submitted  to  the 
Docket  Clerk,  US   DOT  Dockets.  Room 
PL-401,  400  Seventh  Street,  SVV, 
Washington.  DC  20.590-0001.  All 
comments  received  will  be  available  for 


examination  at  the  above  address 
between  9  a.m.  and  5  p  m.,  e.t.,  Monday 
through  Friday,  except  Federal  holidays. 
Those  desiring  notification  of  receipt  of 
comments  must  include  a  self- 
addressed,  stamped  envelope  or 
postcard. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

Technical  Information:  Ron  Boenau, 
Chief,  Advanced  Public  Transportation 
Systems  Division  (TRI-11),  at  (202) 
366-0195  or  Brian  Cronin.  Advanced 
Public  Transportation  Systems  Division 
(TRI-11).  at  (202)  366-8841.  For  Legal 
Information:  Linda  Sorkin,  Office  of  the 
Chief  Council  (202)  366-1936.  The  FTA 
is  located  at  400  Seventh  Street.  SVV. 
Washington.  DC  20590.  This  notice  is 
posted  on  the  FTA  website  on  the 
Internet  under  http:'/www.fta.dot/gov. 

Electronic  Access 

Internet  users  may  access  all 
comments  received  by  the  U.S.  DOT 
Dockets.  Room  PL— 401.  by  using  the 
universal  resource  locator  (URL):  http:/ 
/finis  dot  f^ov  It  is  available  24  hours 
each  day.  365  days  each  year.  Please 
foll(jw  the  instructions  online  for  more 
information  and  help 

An  electronic  copy  of  this  document 
may  be  downloaded  using  a  computer, 
modem  and  suitable  communications 
software  from  the  Government  Printing 
Offices  Electronic  Bulletin  Board 
Service  at  (202)  512-1661.  Internet  users 
may  reach  the  Office  of  the  Federal 
Register's  home  page  at:  http:// 
wwwnaragov/fedrcg  and  the 
Ciovernment  Printing  Office's  web  page 
at:  http://i%-w\%. access. gpo.gov/nara 
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I.  Definitions 

Intelligent  Transportation  Systems 
IITSI.  as  defined  in  TEA-21.  means 
electronics,  communications,  or 
information  processing  used  singly  or  in 
combination  to  improve  the  efficiency 
or  safety  of  a  surface  transportation 
system. 

ITS  Integration  Strategy  means  a 
systematic  plan  for  coordinating  and 
implementing  ITS  investments  funded 
with  highway  trust  funds  to  achieve  an 
integrated  regional  transportation 
system. 


ITS  project  means  any  project  that,  in 
whole  or  in  part,  funds  the  acquisition 
of  technologies  or  systems  of 
technologies  (e.g.  computer  hardware  or 
software,  traffic  control  devices, 
communications  links,  electronic  fare 
payment  system,  passenger  information 
system,  and  automatic  vehicle  location 
system)  that  provide  or  contribute  to  the 
provision  of  one  or  more  ITS  user 
services  as  defined  in  the  ITS  National 
ITS  Architecture. 

ITS  Regional  Architecture  means  a 
regional  framework  for  ensuring 
institutional  agreement  and  technical 
integration  of  technologies  for  the 
implementation  of  projects  or  groups  of 
projects  under  an  ITS  Integration 
Strategy. 

S'ational  ITS  Architecture  (also 
"national  architecture")  means  a 
common  framework  for  ITS  integration 
and  interoperability.  The  National  ITS 
Architecture  comprises  the  logical 
architecture  and  physical  architecture 
that  satisfy  a  defined  set  of  user 
services  The  logical  architecture 
defines  the  functions  and  information 
Hows,  and  guides  the  development  of 
functional  requirements  for  new 
systems  and  improvements.  The 
physical  architecture  defines  how  the 
system  should  provide  the  required 
functionality  defined  in  the  logical 
architecture. 

A  region  is  a  geographical  area  that  is 
based  on  local  needs  for  sharing 
information  and  coordinating 
operational  strategies  in  order  to  address 
transportation  problems.  The  size  of  the 
region  should  he  chosen  to  optimize 
integration  of  transportation  systems  by 
fostering  the  exchange  of  information  on 
operating  conditions  across  ITS  systems 
and  across  a  number  of  agencies  and 
jurisdictions. 

II.  Background 

Section  5206(e)  of  TEA-21  requires 
that  the  Secretary-  of  the  DOT  must 

"Knsure  that  intelligent  transportation 
system  proje(  Is  carried  out  using  funds  made 
available  from  the  Highway  Trust  Fund. 
*    *    *  conform  to  the  national  architecture. 
iippli(.able  standards  or  provisional 
standards,  and  protocols  developed  under 
subsection(a)." 

On  October  2,  1998,  the  DOT  issued 
Interim  Guidance  on  Conformity  with 
the  National  ITS  Architecture  and 
Standards.  The  Interim  Guidance 
reflects  input  received  from  Federal. 
State,  local,  and  private  sector 
transportation  stakeholders  in 
conjunction  with  the  national 
transportation  association  forums  and 
10  outreach  sessions  held  across  the 
Nation  in  the  spring  of  1998.  The  intent 
of  the  Interim  Guidance  is  to: 
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•  Foster  integration. 

•  Encourage  the  incorporation  of  ITS  into 
the  transportation  planning  process,  and 

•  Focus  on  near-term  ITS  projects  with  the 
greatest  potential  for  affecting  regional 
integration. 

The  Interim  Guidance  is  available  on 
the  DOT  website  at  wwm. its. dot.gov.  and 
will  remain  in  effect  until  the  adoption 
of  a  final  policy.  The  National  ITS 
Architecture  Policy  presented  in  this 
proposal  reflects  comments  from  the 
tremsportation  industry-  on  the  Interim 
Guidance. 

The  objectives  for  the  FTA's  National 
ITS  Architecture  Policy  for  project 
development  are  to: 

•  Provide  requirements  for  ITS  project 
development  for  projects  implemented 
wholly  or  partially  with  highway  trust  funds. 

•  .Achieve  system  integration  [e.g.  seamless 
traveler  information  system  that 

eler  tronicallv  combines  traveler  information 
data  from  multiple  transportation  agencies  in 
a  region)  for  projects  funded  through  the 
highway  trust  fund  with  all  other  projects 
contained  in  the  ITS  Integration  Strategy. 

•  Engage  stakeholders  (state  DOT's.  transit 
agencies,  publii  safety  agencies,  other 
transportation  operating  agen(;ies). 

•  Enable  electronic  information  and  data 
sharing  among  stakeholders. 

•  Kai.iJitate  future  expansion  capability  of 
the  transportation  infrastructure. 

•  Foster  interoperability. 

•  Save  design  time  through  use  of  the 
National  ITS  .'Krchiteclure. 

FTA  has  developed  this  proposed 
policy  to  meet  the  TEA-21  requirement 
contained  in  Section  5206(e)  and  the 
DOT/ITA  goal  to  encourage  effective 
deployment  of  ITS  projects. 
Additionally,  DOT  and  FTA  encourage 
the  coordination  of  local  ITS  strategies 
and  projects  to  help  meet  national  and 
local  goals  for  mobility,  accessibility, 
safety,  security,  economic  growth  and 
trade,  and  environment. 

The  National  ITS  Architecture 
documents  were  developed  by  the  US 
DOT,  and  are  updated  on  an  as-needed 
basis.  The  latest  addition  to  the  National 
ITS  Architecture  is  the  Archive  Data 
User  Service,  which  provides  the  ability 
to  store  and  process  data  over  an 
extended  period  of  time.  FTA  is 
pursuing  the  addition  of  a  Rail  ITS  user 
service  within  the  National  ITS 
Architecture.  New  versions  of  the 
documents,  when  they  are  issued,  will 
be  available  from  the  US  DOT  in  hard 
copy  and  electronic  format  on  the  DOT 
website  at  vvivw.i7s.dof.gov'.  Version  3.0 
is  the  latest  version  of  the  National  ITS 
Architecture. 

ni.  Statewide  and  Metropolitan 
Planning  Processes 

FTA  and  FHWA  have  developed  an 
approach  for  coordinating  this  policy 


with  requirements  for  statewide  and 
metropolitan  transportation  planning 
processes.  The  proposed  approach, 
contained  in  the  Statewide 
Transportation  Planning;  Metropolitan 
Transportation  Planning  NPRM 
(published  elsewhere  in  today's  Federal 
Register),  explains  how  ITS  is  proposed 
to  be  integrated  into  the  planning 
process.  The  Metropolitan  and 
Statewide  Planning  Process,  as  it  relates 
to  ITS  projects,  is  summarized  in  this 
section  for  clarity-  However,  comments 
on  the  planning  process  should  be 
directed  to  Docket  Number  FHWA-99- 
5933.  docket  for  the  NPRM. 

The  approach  in  the  NPRM  includes 
the  provision  that  states  and  MPOs  are 
to  develop  a  locally  defined  ITS 
Integration  Strategy  to  guide  future 
investment  decisions  and  foster 
integration  and  interoperability  [See  the 
following  sections:  §§  1410.104, 
1410.322(b)(ll),  1410.214  {a)(3),  and 
1410.216(c)(8)].  Included  in 
development  of  the  strategy,  at  a 
minimum,  are  highway,  transit,  and 
public  safety  agencies,  appropriate 
federal  lands  agencies,  state  motor 
carrier  agencies  as  appropriate,  and 
other  operating  agencies  necessary-  to 
fully  address  ITS  integration.  The 
Integration  Strategy  shall  assess  existing 
and  future  ITS  systems,  functions  and 
electronic  information  sharing 
expectations.  Unique  regional  ITS 
initiatives  shall  be  identified  in  the 
Integration  Strategy'.  Under  the  section 
for  planning  agreements  [See  Section 
1410.310(i)],  the  NPRM  also  calls  for  an 
agreement  among  the  MPO,  the  state 
DOT,  the  transit  operator,  and  other 
agencies  identified  in  the  Integration 
Strategy.  This  agreement  shall  address 
policy  and  operational  issues,  including 
at  a  minimum  ITS  project 
interoperability,  utilization  of  ITS 
related  standards,  and  the  routine 
operation  of  the  projects  identified  in 
the  ITS  Integration  Strategy. 

rv.  ITS  Regional  Architecture 

The  proposed  requirements  contained 
in  this  section  have  been  developed  to 
facilitate  the  interoperability  of  projects 
funded  through  the  highway  trust  fund 
(including  the  mass  transit  account) 
with  other  projects  included  in  the  ITS 
Integration  Strategy.  FTA  proposes  the 
development  of  an  ITS  Regional 
Architecture  for  implementing  the  ITS 
Integration  Strategy  per  49  CFR 
1410.322{b){ll)  and  1410.  214(a)(3)  to 
guide  the  development  of  specific 
projects  and  programs.  The  FTA 
proposes  to  require  that  the  ITS 
Regional  Architecture  conform  with  the 
applicable  ITS  Integration  Strategy.  This 
proposal  suggests  that  the  National  ITS 


Architecture  shall  be  used  as  a  resource 
in  the  development  of  the  ITS  Regional 
Architecture. 

The  ITS  Regional  Architecture  may  be 
developed  either  as  an  initial  project 
development  effort  and  updated  as 
projects  are  initiated,  or  the  ITS 
Regional  Architecture  may  be  developed 
incrementally  as  major  ITS  investments 
are  initiated  and  updated  w-ith 
subsequent  projects. 

Major  ITS  investments  include  the 
following  three  project  categories: 

•  Unique  regional  ITS  initiatives  (a 
program  of  related  projects)  that  are  mulli- 
jurisdictional  and/or  multi-modal. 

•  ITS  projects  that  affect  regional 
integration  of  ITS  systems,  and 

•  Projects  which  directly  support  national 
interoperability 

In  either  case,  it  is  proposed  that 
provision  should  be  made  to  include 
participation  from  all  agencies  with 
which  information-sharing  is  planned  as 
specified  in  the  ITS  Integration  Strategy. 

This  proposal  recommends  that  the 
ITS  Regional  Architecture  include,  at  a 
minimum  and  scalable  to  the  size  of  the 
region,  the  following: 

A.  A  concept  of  operations 
addressing:  The  roles  and 
responsibilities  of  participating  agencies 
and  existing  or  required  agreements  for 
operations  and  resources  required  to 
support  the  project: 

B.  A  conceptual  design  sufficient  to 
support  subsequent  project  design 
regarding  system  functional 
requirements;  interface  requirements 
and  information  exchanges  with 
plarmed  and  existing  systems  and 
subsystems  (for  example,  subsystems 
and  architecture  flows  as  defined  in  the 
National  ITS  Architecture); 
identification  of  key  standards 
supporting  national  interoperability, 
including  uniformity  and  compatibility 
of  equipment,  practices,  and  procedures 
to  deliver  ITS  services;  and,  it  must 
establish  a  priority  of  phases  or  steps 
required  for  implementation. 

rrS  projects  tnat  are  considered  to  be 
major  ITS  investments  are  proposed  to 
have  an  ITS  project  architecture 
developed  that  includes  a  concept  of 
operations  and  conceptual  design  as 
defined  above.  The  ITS  project 
architecture  could  then  serve  as  the 
initial  ITS  Regional  Architecture,  or  if 
an  ITS  Regional  Architecture  exists, 
could  be  used  to  update  the  existing  ITS 
Regional  Architecture. 

V.  ITS  Projects 

This  proposal  recommends  that  all 
projects  funded  through  the  highway 
trust  fund  (including  the  mass  transit 
account)  shall  be  consistent  with  the 
ITS  Integration  Strategy,  the  inter- 
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agency  agreement,  and  the  IT.S  Regii)nal 
Architecture  and  shall  be  coordinated 
with  other  IT.S  prt))ec;t.s  in  the  state/ 
region.  Additionallv,  it  is  proposed  that 
the  National  IT.S  An:hitecture  shall  be 
used  as  a  resource  for  interoperability 
and  integration.  This  proposal 
recommends  that  projects  financed  bv 
FTA  are  required  to  be  consistent  with 
D(JT  requirements  for  standards  and 
interoperability  testing  as  they  are 
offic;iallv  adopted  by  DOT.  In  the 
interim,  grantees  should  use  applicable 
standards  and  testing  procedures. 

As  proposed,  the  project 
specifications  will  be  required  to  ensure 
that  the  project  accommodates  the 
sharing  of  electronic:  information  and 
provides  for  the  functionality  and 
operation  (both  at  the  time  of  project 
implementation  and  in  the  hiture) 
between  the  agencies  and  jurisdic:tions 
as  indicated  in  the  IT.S  Integration 
.Strategy  and/or  the  ITS  Rt!gional 
Architecture. 

VI.  Documentation 

This  Noticf!  proposes  to  refjuire 
documentation  of  proposed  IT.S 
requirements  be  included  in  project 
documents   Documentation  will  also  be 
required  to  include  identific:ation  of  the 
portions  of  the  IT.S  Kegion.il 
Architecture  and/or  ITS  Integration 
.Strategy,  vvhu:h  .ire  im[)lemented 
through  the  project,  and  tht! 
identification  of  applicable  IT.S 
standards  anil/or  interoperability  tests 
that  were  considered  or  specified  in  the 
project.  Any  changes  made  in  protect 
design  that  impact  the  ITS  Int(;grati()n 
Strategy  or  ITS  Regional  Architecture 
are  proposed  to  require  to  be 
documented.  This  Notice  proposes  that 
documentation  of  the  rationale  and 
interagency  coordination  strategies  that 
werf!  carried  out  to  agree-  upon  certain 
changes  will  be  required  to  be  providiHl 
in  the  t^yent  that  any  changes  are  made 
in  the  implementation  of  projects 
contrary  to  the  ITS  Integration  Strategy 
or  ITS  Regional  Architecture.  In 


addition,  this  Notice  proposes  that  the 
ITS  Regional  Architecture  and/or  ITS 
Integration  Strategy  be  required  to  be 
updated  to  reflect  the  changes. 

VII.  Phasing 

This  proposal  suggests  the  phasing  to 
bt>  as  follows: 

•  frior  to  (insert  the  ddtf  two  vt-ars  after 
li.ite  ijf  the  final  polic  v  publi(  ation  in  the 
Federal  Re^^isterl  the  development  of  an  IT.S 
Kegion.'il  .Architecture  and  subsequent  IT.S 
project  ,)rchite<  tiires  will  not  be  required  for 
[iro|e(  ts  that  meet  the  reipiirements  for  Ma)or 
rr.S  Investments 

•  .Ml  IT.S  projects  that  involve  preliminary 
engineering,  including  system  engineering. 
,ind  whi(  h  advance  to  final  ciesign  must 

1  oiiform  to  the  recjuirements  for  ITS  I'rojec  ts 
on  or  Ix'fore  (insert  effec  tive  date  of  final 
poll!  \  ) 

•  In  the  event  that  .in  applii  ,it)le  ll'.S 
Integration  Strateg\  or  ITS  Regional 

.■\r(  hitecture  does  not  exist,  the  applu  able 
portions  of  the  N.ilional  IT.S  .•\rchitec:ture  ■.vill 
be  required  to  l)e  identified  and  used  as  the 
basis  for  aualvsis 

•  .Ml  National  ITS  An  tutei  ture 

(  (insisteiu.v  I'olu  v  reipiirenients  will  be 
recpiired  to  .ip[)h  on  (insert  date  two  vears 
,ifter  effe(  tive  d.ite  of  final  polli  \  ) 

VIII.  Oversight 

This  Notice  proposes  to  require 
grantees  to  self-certify  that  they  haye 
met  the  National  ITS  .Vrchitecture 
consistenc:y  rwjuirt'ments.  E.xisting  FTA 
C)y*?rsight  procedures  will  be  used  to 
yerifv  self-certifications.  FTA  has 
allocated  FT.'\  Oversight  funds  from  the 
fiscal  year  1999  oversight  budget  tf)  be 
used  to  provide  the  initial  oversight  and 
technical  assistance  to  grantees 
regarding  this  polit:y. 

IX.  FTA  Guidance 

VTA  will  develop  appropriate 
guidance  materials  regarding  the 
National  IT.S  Architet:turB  consistency 
requirements  upon  completion  of  the 
Statewide  Transportation  Planning; 
Mt!tropolitan  Transportation  Planning 
NPRM  process  and  after  the  comment 
period  regarding  this  policy 


X.  Questions 

In  order  to  facilitate  focused 
comments,  FTA  is  asking  the  following 
questions  regarding  the  proposed 
National  ITS  Architecture  Consistency 
Policy  for  Project  Development. 

1   Do  reviewers  understand  the 
definition  of  a  major  ITS  investment  as 
defined  in  Section  IV,  "ITS  Regional 
Architecture,"  or  is  more  clarification 
needed,  and  if  so  please  explain? 

2.  Do  reviewers  understand  the 
definition  of  an  ITS  project,  or  is  more 
clarification  needed,  and  if  so  please 
explain? 

3.  Do  reviewers  understand  the 
difference  between  a  major  ITS 
investment,  and  an  ITS  project,  or  is 
more  clarification  needed,  and  if  so 
please  explain? 

4.  Are  the  requirements  for 
development  of  a  Regional  Architecture 
clear?  If  not,  what  is  not  clear  about  the 
requirement? 

5.  What  additional  guidance,  if  any,  is 
required  to  explain  how  to  implement 
this  proposed  policy? 

6.  The  proposed  rule  allows  regions  to 
develop  a  Regional  Architecture  as  a 
separate  activity,  or  incrementally  as 
major  IT.S  investments  are  developed 
within  a  region.  Do  reviewers  anticipate 
particular  difficulties  with 
implementing  and  documenting  either 
approach? 

7.  Do  reviewers  understand  the 
relationships  between  the  Integration 
Strategy,  the  ITS  Regional  Architecture, 
and  the  ITS  Project  Architecture? 

8.  What  additional  guidance,  if  any,  is 
required  regarding  phasing  of  this  rule? 

9.  Are  the  oversight  and 
documentation  requirements  clear?  If 
not,  what  is  not  clear  about  the 
requirements^ 

Issued  on    Mav  18.  2000. 
Nuria  I.  Fernandez, 

A(  tmi^  Ailministrator 
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DEPARTMErfT  OF  EDUCATION 

William  D.  Ford  Federal  Direct  Loan 
Program 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  the  annual  updates  to 
the  income  contingent  repayment  (ICR) 
plan  formula. 


SUMMARY:  The  Secretary'  announces  the 
annual  updates  to  the  ICR  Plan  formula 
for  2000.  Under  the  William  D.  Ford 
Federal  Direct  Loan  (Direct  Loan) 
Program,  borrowers  may  choose  to  repay 
their  student  loans  under  the  ICR  plan, 
which  bases  the  repayment  amount  on 
the  borrower's  income,  family  size,  loan 
amount,  and  interest  rate.  Each  year,  the 
formula  for  calculating  a  borrower's 
payment  is  adjusted  to  reflect  changes 
due  to  inflation.  This  notice  contains 
the  required  updates  based  on  inflation, 
which  are  examples  of  how  the 
calculation  of  the  monthly  K^R  amount 
is  performed,  the  income  percentage 
factors,  the  constant  multiplier  chart, 
and  charts  showing  sample  repayment 
amounts.  These  updates  are  effective 
from  |ulv  1,  2000  to  lune  30,  2001 
FOR  FURTHER  INFORMATION  CONTACT:  Don 
Watson.  U.S.  Department  of  Education. 
Room  3045.  R()B-3.  400  Maryland 
Avenue,  SW.,  Washington,  DC  20202- 
5400.  Telephone;  (202)  708-8242.  If  vou 
use  a  telecommunications  device  for  the 
(leaf  (TDD),  vou  mav  call  the?  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339. 

Individuals  with  disabilitifs  may 
obtain  this  document  m  an  alternate 
format  (e  ij  .  Braille,  large  print, 
audiotape  or  computer  diskette)  (m 
recjuest  to  the  contact  person  listed  in 
the  preceding  paragraph 
SUPPLEMENTARY  INFORMATION:  Direct 
Loan  Program  borrovvt^rs  may  choose  to 
rijpav  their  Direct  Lt)ans  under  the  ICR 
Plan.  The  attachment  to  this  Notice 
provides  updates  to  four  sources  of 
information:  examples  of  how  the 
calculation  of  the  monthly  ICR  amount 
is  performed,  the  incoint!  percentage 
factors,  tilt!  c:onstant  multi[)lier  chart, 
and  charts  showing  sample  re[)avineiit 
amounts 

We  have  updated  the  iiicoiiie 
percentage  factors  to  reflect  clianges 
bastnl  on  inflation.  We  have  revised  the 
income  percentage  factor  table  by 
changing  the  dollar  amounts  of  the 
incomes  shown  by  a  percimtage  etiual  tn 
the  t'stimated  percentage  t  hange  in  the 
Consumer  Price  Index  for  all  Mrban 
Consumers  from  December  l'^49  to 
December  2000.  Further,  we  provide 
examples  of  iiiontbly  rep.iyment  .imount 
calculations  .md  two  charts  that  show 
sample  repayment  amounts  for  single. 


and  married  or  head  of  household 
borrowers  at  various  income  and  debt 
levels  based  on  the  updated  income 
percentage  factors 

The  updated  income  percentage 
factors,  at  any  given  income,  may  cause 
a  borrower's  payments  to  be  slightly 
lower  than  they  were  in  prior  years. 
This  updated  amount  more  accurately 
reflects  the  impact  of  inflation  on  a 
borrower's  current  ability  to  repay. 

Electronic  Access  to  This  Document 

You  may  review  this  document,  as 
well  as  all  other  Department  of 
Education  documents  published  in  the 
Federal  Register,  in  text  or  Adobe 
Portable  Document  Format  (PDF)  on  the 
Internet  at  the  following  sites: 
http://ocfo.ed.gov/fedreg.htm 
http:// www. ed^gov/news.  html 
To  use  the  PDF,  you  must  have  the 
Adobe  Acrobat  Reader,  which  is 
available  free  at  either  of  the  previous 
sites.  If  you  have  questions  about  using 
the  PDF.  call  the  U.S.  Government 
Printing  Office  (GPO),  toll  free  at  1-888- 
293-6498  or  in  the  Washington  DC,  area 
at  (202) 512-1530. 

Note:  rhf  nffii  ml  versuin  of  this  (l<H:umenl 
IS  tin:  (iiK  iiimnil  published  in  the  Federal 
ReKi§ter   Ffhc  internt't  d(  (  ess  to  thf  offiriiil 
iMJitinn  of  the  Federal  Register  .md  the  Code 

i)f  hndfral  Kegiil.itions  is  dvalldblp  on  C>P() 
,i(  ct'ss  at  http  www  a(  I  Hss.iipf)  gov/nard ' 
in(it'\  html 

((^.ilalcij^  of  Federal  Uomestii   .Assistaiu  e 
NuiiiIht  H4  2f">8.  William  I)   Konl  KfdfTal 
lJir<'(.l  Loan  ['rograml 

Program  .Authority:  JU  I    ,S  C    Km:  rt  si-<j 

D.it.'d   NLu   IT  JOOO. 
(ire){  Woods, 
Chii'l  ( )j}rrutinii '  'ftn  it 

Attachment:  Examples  of  the 
Calculations  of  Monthly  Repayment 
Amounts 

l-\am[)U'  1   This  cxanipli'  assuiiu's  vou  arc 
i  single  borrciWt'r  with  .S15.()(l()  ui  Dircc  t 
I.M.ms,  Ihi'  intcri'sl  r.iti'  bcm^  i  h.ir^i'il  is  H2i\ 
piTi  I'nl,  ,inil  vou  Ikim'  an  adiusli'd  gross 
oil  oin.'  (.'XCII  of  S. 10.7  1  ( 

■S'fr/i  ;    Dctrrminc  \our  annual  pavmcnls 
lias>'il  lui  wh.it  \oii  would  p>i\  ovfr  \2  \t'ars 
iisini,  stand. ird  .irnorti/alion    To  do  this, 
iniilli[)lv  \our  lo.in  ti.daiu  f  tn  thi'  i  onslant 
iiiiiltifilitT  for  H  J')  pi'n.cnt  interest 
1(1  1  1ir)44'l)   Mie  I  onstaiil  multiplier  is  ,t 
t,i(  lor  used  to  I  .ill  ulate  amortized  pa\  nients 
,it  ,1  141  \  en  interest  r.ite  over  a  fixed  period  of 
lime   (The  H  J5  pen  enl  interest  rate  used  in 
this  ex.imple  IS  the  m.ixiiiuim  interest  rate 
.  barged  for  .ill  Direi  t  Loans  exrludinj^  Direi  I 
I'M  S  Loans  and  m.iv  not  be  vour  ac  tual 
interest  r.ite    \  on  i  .ui  v  lew  ihe  i  onstant 
multi[)lier  1  h.irt  below  to  determine  the 
1  onstant  multiplier  that  vou  should  use  lor 
ibe  interest  rate  on  vour  loan   If  vour  ex.ic  t 
interest  r.ite  IS  not  listed,  use  the  next  highest 
ti  ir  estim.ition  jiurposes  ) 
•   ()  1  n'i44')  ■  .Si'i.lXKI  =  S\M7  i  17 


Step  2  Multiply  the  result  of  Step  1  by  the 
income  percentage  factor  shown  in  the 
income  percentage  factor  table  that 
corresponds  to  your  income  and  the  divide 
the  result  by  100  (If  your  income  is  not  listed 
in  the  income  percentage  factor  table, 
calculate  the  applicable  income  percentage 
factor  by  following  the  instructions  under 
"Interpolation"  below): 

•  88.77  X  $1,973.17  +  100  =  $1.7.51.58 

,Step  3  Determine  20  percent  of  your 
discretionary  income.  Because  you  are  a 
single  borrower,  subtract  the  poverty  level  for 
a  family  of  one,  as  published  in  the  Federal 
Register  on  February  15,  2000  (65  FR  7555). 
from  your  income  and  multiply  the  result  by 
20%:' 

•  $.30,71,1   $8,350  =  $22,363 

•  $22,363  X  0.20  =  $4,472.60 

.Step  4  Compare  the  amount  from  Step  2 
with  the  amount  from  Step  3  The  lower  of 
the  two  will  be  vour  annual  payment 
amount   In  this  example,  you  will  be  paying 
the  amount  cah  ulaled  under  Step  2,  To 
determine  your  monthly  repayment  amount, 
divide  the  annual  amount  bv  12. 

•  $1,751.58  +  12  =  $145.97 
Example  2  In  this  example,  you  are 

married   Vou  and  vour  spouse  have  a 
combined  WA  of  $58,040  and  are  repaving 
vour  loans  |ointlv  under  the  ICR  plan.  You 
have  no  children   Vou  have  a  Direct  Loan 
balance  of  SlU  000.  and  your  spouse  has  a 
Direct  Loan  balance  of  $15,000,  Vour  interest 
rate  is  8  25  percent. 

.Sff'p  J   ,\dd  vour  and  vour  spouse's  Direc  t 
Loan  balani  es  together  to  determine  vour 
aggregate  loan  balance: 

•  $10,000  +  Sl5.0tM)  =  .$25,000 

.Stf'p  2  Determine  the  .innudl  pavment 
based  on  what  vou  would  pay  over  12  years 
using  standard  amortization.  To  do  this. 
multipK  vour  aggregate  loan  balanc;p  bv  the 
(  onstant  multiplier  for  8.25  percent  interest 
(0. 131.5449)   (The  8  25  [lertent  interest  rale 
used  in  this  example  is  the  maxiinum  interest 
rate  charged  tor  all  Direi  t  Loans  exi  luding 
Direc  I  I'Ll'S  Loans  and  mav  not  be  vour 
ai  tual  interest  rate,  Vou  can  view  the 
( onst.int  multiplier!  hart  below  to  determine 
the  I  onstant  multiplier  that  vou  should  use 
for  itie  interest  rate  on  vour  loan.  If  vour 
exact  Interest  rate  is  not  listed,  use  the  next 
highest  for  estinidtinn  purposes! 

•  0  1  315449  X  .S25.000  =  S3. 288  62 

.Step  .;   Multiply  the  result  by  the  ini oine 
percentage  fai  tor  shown  in  the  income 
[ier(  entage  fac  tor  table  that  corresponds  to 
vour  and  vour  spouses  income  and  divide 
the  result  t)v  100   (If  vour  and  your  spouse's 
.iggregate  ini  onie  is  not  listed  in  the  income 
pen  entage  fdi  tor  table,  calculate  the 
applii  atile  ini  ome  pen  entage  fac  tor  bv 
following  the  instructions  under 
"Inlerpolation  "  below  ): 

•  109  40  X  $3,288  62  +  100  =  $3,597  75 
.S'fep  4   Delermine  20  percent  of  vour 

aggregate  income    To  do  this,  subtract  the 
poverty  level  for  d  familv  of  2.  as  published 
m  tlie  Federal  Register  on  Februarv  15.  2000 
(()5  F'K  7555).  from  vour  aggregate  income 
,md  mullipK  the  result  by  20  percent: 

•  $58,040        $1  1.250  =  .$46,790 

•  S46.790  X  0  20  =  $9,358 
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Sii'p  ,")   Cjimpare  the  amount  from  .Step  3 
with  the  amount  from  .Step  4,  The  lower  ot 
the  two  will  be  your  annual  payment 
amount.  Vou  and  vour  spouse  will  pav  the 
amount  calculated  under  Step  3.  To 
determine  vour  monthlv  repayment  amount, 
divide  the  annual  amount  by  12, 

•  $3,597.75  +  12  =  S299.81 
Interpolation:  If  your  income  does  not 

appear  on  the  income  pen  entage  factor  table. 
\()u  will  have  to  calculate  the  income 
pen  entage  factor  through  interpolation.  F'or 
example,  assume  vou  are  single  and  vour 
inc  ome  is  $25,000. 

Step  1 :  Find  the  closest  inc  ome  listed  that 
is  less  than  your  income  of  $25,000  and  the 
( losest  income  listed  that  is  greater  than  your 
income  of  $25,000. 

Step  2:  Subtract  the  lower  amount  from  the 
higher  amount  (for  this  disc  ussion.  we  will 
call  the  result  the  "income  interval"): 

•  $30,713   $24,452  =  $6,261 

Step  J:  Determine  the  difference  between 
the  two  income  perc:entage  fac:tors  that  are 
given  for  these  incomes  (for  this  discussion. 
we  will  call  the  result,  the  "income 
percentage  factor  interval"): 

•  88,77%   -  80.33%  =  8.44% 

Step  4:  Subtract  from  your  inc:ome  the 
c, losest  income  shown  on  the  c  hart  that  is  less 
than  your  income  of  $25,000: 

•  S25.000  -  $24,452  =  $548 

Step  5:  Divide  the  result  bv  the  income 
interval  determined  in  Step  2: 


•  S548  +  S6.261  =0.08753 

.S'(ep  6:  Multiply  the  result  b\  Ihe  im  ome 
perc:en1age  factor  interval: 

•  0.08753  X  8.44%  =  .73875% 

Step  7:  .^dd  the  result  to  the  lower  ot  Ihe 
two  inc  cime  percentage  factors  used  in  Step 
3  to  cak:ulate  the  income  perc:entage  fac  lor 
interval  for  $25,000  in  income: 

•  ,73878%  +  80.33%  =  81.07",,  (rounded  to 

the  nearest  hundredth) 
The  result  is  the  income  percentage  factor 
that  will  be  used  to  calculate  the  monthly 
repavment  amount  under  the  ICR  Plan. 

Income  Percentage  Factors 

[Based  on  annual  income] 


Single 


Income 


Percent 
factor 


Marned/head  of 
household 


Income 


Percent 
factor 


8,028  

55.00 

8.028 

50.52 

11,047  

57.79 

12,669  

56.68 

14.215  

60.57 

15.098  

59.56 

17.455 

66.23 

19.738     , 

67,79 

20,550  

71.89 

24,452  

75.22 

24,452  

80.33 

30,713  

8761 

30.713  

88.77 

38,518 

100  00 

38,520  

100.00 

46.327 

100.00 

46.327  

100.00 

58,040  

109  40 

55.679  

1 1 1 .80 

77,555  

125.00 

71,295  ,  , 

123  50 

104.879  . 

140  60 

100.977 

141.20 

146.678  , 

150.00 

Income  Percentage  Factors— 
Continued 

[Based  on  annual  income] 


Single 


Married'head  of 
household 


Income 


Percent 
factor 


Income 


Percent 
factor 


115.780 
206.224 


150  00 
200  00 


239  683 


200  00 


Constant  Multiplier  Chart  for  12- 
Year  Amortization 


Interest  rate 

(percent) 


Annual  con- 
stant multi- 
plier 


700  0  1234057 

725  i  0  1250107 

7  46  I  0  1263678 

7.50  !  0  1266272 

7  75  '.  0  1282550 

8  00  .'. I  0  1298943 

8.25  I  0  1315449 

8.38  I  0  1324076 

8  50  ''  0  1332067 

8,75  I  0  1  U8796 

9  00  „ I  0  1  J65637 
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Hazardous  Air  Pollutants  for  Source 
Categories;  Final  Rules 


34010  Federal  Register/ Vol.  65,  No.  102 /Thursday.  May  25.  2000 /Rules  and  Regulations 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  63 
[AD-FRL-6706-1] 

National  Emission  Standards  for 
Hazardous  Air  Pollutants  for  Source 
Categories 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Interpretative  rule. 


SUMMARY:  This  interpretative  rule 
clarifies  the  construction  by  EPA  of  the 
applicability  of  sections  112(g)  and 
1 12(j)  of  the  Clean  Air  Act  (CAA).  and 
of  the  regulations  implementing  these 
provisions  for  stationary  combustion 
turbines  in  Subpart  B — Requirements 
for  Control  Technology  Determinations 
for  Major  Sources  in  Accordance  With 
Clean  Air  Act  Sections  1 12(g)  and 
112(i). 

Specifically,  EPA  has  determined  that 
case-by-case  maximum  achievable 
control  technology  (MACT) 
determinations  under  subpart  B  must  be 
made  for  all  new  or  reconstructed  major 
source  stationary  combustion  turbines, 
regardless  of  whether  they  are  part  of  a 
combined  cycle  system.  Waste  heat 
recovery  units,  including  duct  burners, 
which  are  part  of  a  combined  cycle 
system  are  considered  to  be  steam 
generating  units.  New  or  reconstructed 
waste  heat  recovery  units  would  not  be 
subject  to  case-by-case  MACT 
determinations  under  subpart  B  if  they 
are  electric  utility  steam  generating 
units. 

Elsewhere  in  today's  Federal  Register. 
EPA  is  withdrawing  the  interpretative 
rule  as  published  on  April  21,  2000,  at 
65  PR  21636.  This  final  interpretative 
rule  supersedes  the  interpretative  rule 
erroneously  published  at  65  FR  21636 
EFFECTIVE  DATE:  |une  26.  2000. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information,  contact  Sims  Roy, 
Combusticm  Group.  Emission  .Standards 
Divisicm  (MD-13).  U.S.  Environmental 
Protection  Ageni:y.  Restiarch  Triangle 
Park.  North  Carolina  27711,  telephone 
number:  (919)  541-5263,  facsimile: 
(919)  541-5450,  eUH:troni(;  mail  address: 
mv-  sims'&tipa.gov 
SUPPLEMENTARY  INFORMATION: 

Rpfiulatt'cl  entities  Stationary 
combustion  turbines  which  meet  the 
criteria  for  major  sources  are  the 
regulated  entities  addressed  by  this 
interpretative  rule. 

I.  Why  Is  EPA  Issuing  This 
Interpretative  Rule? 

The  EPA  has  decided  to  issue  this 
interpretative  rule  to  resolve  an 


ambiguity  in  the  construction  of  the 
exclusion  for  electric  utility  steam 
generating  units  set  forth  in  40  CFR 
63.40(c).  That  provision  states,   "The 
requirements  of  (40  CFR  part  63,  subpart 
B|  do  not  apply  to  electric  utility  steam 
generating  units  unless  and  until  such 
time  as  these  units  are  added  to  the 
source  category  list  pursuant  to  section 
112(c)(5)  of  the  Act."  This  applicability 
exclusion  was  intended  to  limit  the 
need  for  case-by-case  MACT 
determinations  for  new  or  reconstructed 
sources  under  CAA  section  112(g)  and 
40  CFR  63.40-63.44.  but  the  same 
exclusion  would  also  generally  apply  to 
case-by-case  MACT  determinations  for 
new  and  existing  sources  pursuant  to 
CAA  section  112(j). 

The  term  "electric  utility  steam 
generating  unit"  is  defined  in  CAA 
section  1 1 2(a)(8)  and  at  40  CFR  63.41 . 
as  follows: 

The  t«rm  "t'lectrii;  utility  steam  generating 
unit"  means  any  fossil  fuel  fireti  combustion 
unit  of  more  than  25  megawatts  that  serves 
a  generator  thai  produces  electricity  for  sale 
.\  unit  that  co-generates  steam  and  electricity 
and  supplies  more  than  one-third  of  its 
potential  electric  output  lapacitv  and  more 
ihan  2r)  megawatts  electric  output  to  any 
utility  power  distribution  sv.stem  for  sale 
shall  be  considered  an  eleitric  utility  steam 
generating  unit. 

The  EPA  explained  its  reasoning  for 
the  electric  utility  steam  generating  unit 
exclusion  in  the  preamble  to  the  final 
rule  implementing  CAA  section  112(g) 
for  new  and  reconstructed  major  sources 
(61  FR  68387,  December  27,  1996).  We 
noted  that  CAA  section  112(n)(l) 
required  us  to  perform  a  study  of  the 
hazards  to  public  health  associated  with 
hazardous  air  pollutants  (HAP) 
emissions  from  electric  utility  steam 
generating  units.  After  completing  the 
required  study  and  considering  the 
results,  we  are  authorized  to  regulate 
such  units  under  CAA  section  112  if  we 
determine  such  regulation  is 
appropriate  and  necessary.  We  have  not 
at  this  time  made  a  determination 
whether  such  regulation  is  appropriate 
and  n£K;essary,  but  we  are  required  by 
court  order  to  make  a  determination  by 
December  15,  2000.  We  excluded 
electric  utility  steam  generating  units 
from  case-by-case  MACT  determinations 
under  section  112(g)  because  we 
concluded  that  such  determinations 
should  only  be  made  for  sources  which 
would  otherwise  be  subje<:t  to  section 
112  MACrr  standards. 

Stationary  combustion  turbines  were 
included  on  the  list  of  source  categories 
issued  pursuant  to  CAA  section 
112(c)(1),  and  we  are,  therefore, 
required  to  issue  a  MACT  standard 
applicable  to  this  category  pursuant  to 


CAA  section  112(d).  Propo.sal  of  the 
MACT  standard  for  this  source  category 
is  anticipated  in  late  2000,  with 
promulgation  in  early  2002. 

Stationary'  combustion  turbines  may 
be  used  to  generate  electricity.  These 
stationary  combustion  turbines  are 
sometimes  combined  with  waste  heat 
recovery  units  which  generate  steam  by 
extracting  heat  from  the  exhaust  gases 
{i.e..  combined  cycle  systems).  The  fact 
that  stationary  combustion  turbines  can 
be  used  to  generate  electricity  has 
created  some  ambiguity  about  whether 
combustion  turbines  used  in  this 
manner  are  considered  electric  utilities. 

On  the  one  hand.  EPA  believes  that 
the  most  reasonable  construction  of  the 
statutory  definition  of  electric  utility 
steam  generating  units  would  not 
include  any  stationary  combustion 
turbine,  regardless  of  whether  it  is  used 
by  an  electric  utility  to  generate 
electricity,  and  regardless  of  whether  it 
is  attached  to  a  waste  heat  recovery  unit 
which  generates  steam.  Accordingly,  we 
are  developing  a  MACT  standard  to 
regulate  emissions  from  all  stationary 
combustion  turbines  pursuant  to  CAA 
section  112(d). 

On  the  other  hand,  we  also  recognize 
that  the  first  sentence  of  the  statutory 
definition  creates  ambiguity  concerning 
whether  an  electric  utility  unit  must 
even  generate  steam  to  be  included. 
This  ambiguity  has  been  compounded 
by  the  language  in  the  preamble  to  the 
final  section  112(g)  rule,  which 
predicates  the  exclusion  for  electric 
utilities  based  on  the  study  performed 
pursuant  to  CAA  section  112(n)(l).  That 
study  did,  in  fact,  include  some  very 
limited  consideration  of  stationary' 
combustion  turbines.  In  light  of  these 
ambiguities,  different  permitting 
authorities  have  reached  differing 
conclusions  concerning  whether  a  case- 
by-case  MACT  determination  under 
section  1 12(g)  is  required  for  new  or 
reconstructed  major  source  stationary 
combustion  turbines.  At  various  times, 
offices  within  EPA  have  also  given 
differing  interpretations  concerning 
whether  a  case-by-case  MACT 
determination  is  required  for  such 
facilities. 

This  interpretative  rule  is  intended  to 
clearly  resolve  the  ambiguity  in  the 
construction  of  40  CFR  63.40(c)  as 
applied  to  stationary  combustion 
turbines.  This  interpretative  rule  will 
become  legally  effective  and  binding  on 
[une  26,  2000.  After  that  date,  all  EPA 
offices  and  permitting  authorities  must 
adhere  to  this  interpretative  rule.  Those 
EPA  offices  and  permitting  authorities 
who  become  aware  of  this  interpretative 
rule,  or  the  construction  of  the  statute 
set  forth  herein,  prior  to  the  effective 
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date  should  adopt  this  construction  to 
the  full  extent  it  is  practicable  to  do  so. 
However,  EPA  will  not  seek  to  revisit 
the  legality  of.  or  to  otherwise 
reconsider,  any  final  actions  previously 
taken  in  good  faith  based  on  a 
conclusion  that  stationary  combustion 
turbines  used  to  generate  electricity  fall 
within  the  exclusion. 

II.  What  Is  the  Agency's  Interpretation? 

The  EPA  construes  the  term  "electric 
utility  steam  generating  unit,"  as 
defined  by  CAA  section  112(a)(8)  and  40 
CFR  63.41,  to  exclude  all  stationary 
combustion  turbines,  regardless  of 
whether  or  not  such  turbines  are 
utilized  to  generate  electricity  or 
utilized  by  an  electric  utility,  and 
regardless  of  whether  or  not  such 
turbines  are  utilized  in  conjunction  with 
waste  heat  recovery  units  (i.e., 
combined  cycle  systems).  Therefore,  a 
case-by-case  MACT  determination  is 
required  for  each  new  or  reconstructed 
stationary  combustion  turbine  which  is 
a  major  source. 

The  phrase  "steam  generating  unit"  in 
the  term  "electric  utility  steam 
generating  unit"  is  critical  to 
interpreting  which  types  of  combustion 
units  are  covered  by  this  definition  and 
which  types  are  not.  The  definition 
clearly  covers  a  conventional  fossil  fuel 
fired  steam  generating  unit  {e.g..  coal- 
fired  boiler)  which  extracts  heat  fi^om 
the  combustion  of  fuel  and  generates 
steam  for  use  in  a  steam  turbine,  which 
in  turn  provides  shaft  power  to  spin  an 
electric  generator  and  generate 
electricity. 

However,  we  do  not  believe  this  term 
was  intended  to  cover  a  stationary 
combustion  turbine  which  extracts  shaft 
power  from  the  combustion  of  fuel  and 
spins  an  electric  generator  to  generate 
electricity.  Such  a  combustion  turbine 
does  not  extract  heat  to  generate  steam. 
In  fact,  there  is  no  steam  generated  at  all 
in  a  combustion  turbine.  Hence,  we 
conclude  that  the  term  "electric  utility 
steam  generating  unit"  does  not  include 
any  stationary  combustion  turbine,  and 
that  such  turbines  must  be  regulated 
under  a  section  112(d)  MACT  standard 
or  a  section  112(j)  determination. 
Moreover,  a  case-by-case  MACT 
determination  under  section  112(g)  is 
required  for  any  new  or  reconstructed 
stationary  combustion  turbine  which  is 
a  major  source. 

This  reasoning  can  be  further  applied 
to  combined  cycle  systems.  For 
purposes  of  this  discussion,  a  combined 
cycle  system  is  a  combination  of  a 
stationary  combustion  turbine  and  a 
waste  heat  recovery  unit. 

In  a  combined  cycle  system,  a 
combustion  turbine  extracts  shaft  power 


from  the  combustion  of  fuel  and  spins 
an  electric  generator  to  generate 
electricity.  The  hot  exhaust  gases  from 
the  combustion  turbine  are  then  routed 
to  a  separate  "waste  heat  recovery  unit." 
The  waste  heat  recovery  unit  extracts 
heat  from  the  gases  and  generates  steam 
for  use  in  a  steam  turbine,  which  in  turn 
provides  shaft  power  to  spin  an  electric 
generator  and  generate  electricity. 

The  combustion  turbine  in  a 
combined  cycle  system  does  not 
generate  steam.  It  is  not  a  'steam 
generating  unit"  and.  therefore,  is  not  an 
"electric  utility  steam  generating  unit." 

However,  we  also  conclude  that, 
because  the  waste  heat  recovery  unit  in 
a  combined  cycle  system  does  generate 
steam,  it  is  a  steam  generating  unit. 
Whether  a  waste  heat  recovery  unit  in 
a  new  or  reconstructed  combined  cycle 
system  is  subject  to  a  case-by-case 
MACT  is  a  moot  point  in  many  cases 
because  the  waste  heat  recover}'  unit  is 
not  an  emission  source.  The  emissions 
from  the  combustion  turbine  pass 
through  the  waste  heat  recovery  unit, 
but  the  waste  heat  recovery  unit  is  not 
a  source  of  additional  emissions. 

There  is  another  type  of  combined 
cycle  system,  however,  in  which  the 
waste  heat  recovery  unit  does  contribute 
additional  emissions.  In  these  types  of 
combined  cycle  systems,  fuel  is  burned 
in  the  duct,  through  the  use  of  "duct 
burners,"  just  before  the  gases  enter  the 
waste  heat  recovery  unit. 

These  duct  burners  are  analogous  to 
the  burners  in  steam  generating  units 
{i.e..  boilers).  Their  only  purpose  is  to 
burn  fuel  to  generate  more  heat  for 
extraction  by  the  waste  heat  recovery- 
unit  in  order  for  it  to  generate  more 
steam.  As  a  result,  duct  burners  (where 
they  are  used)  are  considered  part  of  the 
waste  heat  recovery  unit  in  a  combined 
cycle  system — just  as  the  burners  in  a 
boiler  are  considered  part  of  the  boiler. 

Duct  burners  in  combined  cycle 
systems  normally  burn  natural  gas. 
Although  it  is  unlikely  that  sufficient 
natural  gas  would  be  burned  in  a  duct 
burner  in  a  combined  cycle  system  to 
result  in  emissions  that  would 
themselves  exceed  the  major  source 
threshold,  a  combined  cycle  system  may 
have  aggregate  emissions  which  exceed 
the  major  source  threshold.  Therefore, 
in  each  instance  where  a  stationary 
combustion  turbine  in  a  combined  cycle 
system  must  meet  MACT  requirements 
because  it  is  a  major  source  of  HAP.  an 
associated  duct  biu-ner  will  also  be 
subject  to  MACT  requirements  unless  it 
is  found  to  be  an  electric  utility  steam 
generating  unit.  It  is  also  possible  that 
there  could  be  instances  where 
emissions  from  a  duct  burner  in  a  waste 
heat  recovery  unit  which  is  not  an 


electric  utility  steam  generating  unit 
could  cause  the  total  emissions  from  a 
combined  cycle  system  to  exceed  the 
major  source  threshold. 

If  the  waste  heat  recovery'  unit  in  a 
combined  cycle  system  operates  with 
duct  burners,  and  more  than  one-third 
of  the  potential  electrical  output 
capacity  of  the  duct  burners  and  more 
than  25  megawatts  of  the  electrical 
output  provided  by  the  duct  burners  are 
provided  to  any  utility  power 
distribution  system  for  sale,  then  the 
waste  heat  recovery  unit  is  an  electric 
utility  steam  generating  unit  and  is  not 
subject  to  case-bv-case  MACT 
determinations  unless  and  until  such 
units  are  added  to  the  source  category 
list  ptirsuant  to  CAA  section  112(c)(5). 
However,  if  the  waste  heat  recovery'  unit 
in  a  combined  cycle  system  operates 
with  duct  burners  and  less  than  one- 
third  of  the  potential  electrical  output 
capacity  of  the  duct  burners  or  less  than 
25  megawatts  of  the  electrical  output 
provided  by  the  duct  burners  are 
provided  to  any  utility  power 
distribution  system  for  sale,  then  the 
waste  heat  recovery  unit  must  also  meet 
MACT  requirements  if  the  aggregate 
HAP  emissions  from  the  combined  cycle 
system  exceed  the  major  source 
threshold. 

m.  What  Additional  Information  Is 
Available? 

As  mentioned  above.  EPA  is 
developing  MACT  standards  for 
stationary'  combustion  turbines.  This 
effort  has  resulted  in  collection  of 
inform^ion  regarding  the  performance, 
as  well  as  the  costs,  associated  with  the 
use  of  various  technologies  to  reduce 
emissions  of  HAP  from  stationary' 
combustion  turbines. 

In  conjunction  with  today's 
interpretative  rule.  EPA  is  making 
available  two  memoranda,  the  first 
entitled.  "Hazardous  Air  Pollutant 
(HAP)  Emission  Control  Technology  for 
New  Stationary'  Combustion  Turbines." 
and  the  second  entitled,  "Oxidation 
Catalyst  Costs  for  New  Stationary 
Combustion  Turbines."  These  two 
memoranda  compile  and  summarize 
information  collected  by  EPA  and  may 
be  of  assistance  in  making  any  required 
case-by-case  MACT  determinations. 
These  memoranda  may  be  obtained  by 
contacting  EPA  as  shown  under  FOR 
FURTHER  INFORMA"nON  CONTACT  or 
downloaded  directly  by  logging  on  to 
the  following  EPA  website:  http:// 
www.epa.gov/ttn/uatw/combust/ 
turbine/turbpg.html. 
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IV.  Why  Is  EPA  Withdrawing  the 
Interpretative  Rule  Published  on  April 
21.  2000? 

An  error  bv  KPA  \vd  to  publication  of 
a  preiimindrv'  draft  of  the  interprotativc 
rule  on  April  2 1 ,  2U()()  at  b,S  FR  :ifi:i2 1 . 

V.  What  Are  the  Impacts  Associated 
With  This  Interpretative  Rule? 

A.s  mentioned  dbov(>.  this 
interpretative  rule  simplv  resolves 
current  ambiguitv  concerning  the 
applicability  of  CAA  section  1 12  to  new 
or  reconstructed  major  source  stationary 
combiLStion  turbines.  It  is  not  intended 
to  si^bject  these  entiti(?s  to  any  new  or 
additional  regulatory  requirements. 

VI.  What  Is  the  Applicability  of  Other 
Review  Requirements? 

Under  Executive  Order  12HH6  (58  FR 
51736.  October  4,  199,3).  this 
interpretative  rule  is  not  a  "significant 
regulatory  action"'  and  is.  therefore,  not 
subject  to  review  bv  tht;  Office  of 
Management  and  Budget. 

Section  553(b)(3)(A)  of  the 
Administrative  Procedure  Act  provides 
that  interpretative  rules  are  not  subject 
to  notice-and-comment  requirements. 
Interpretative  rules  which  do  not 
involve  the  internal  revenue  laws  of  tht; 
United  States  are  not  subject  to  the 
regulatory  flexibility  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seqf).  Because  notice-and-comment 
requirements  do  not  apply  to  this 
interpretative  rule,  this  rule  is  also  not 
subject  to  sections  202  and  205  of  the 
Unfunded  Mandates  Reform  Act  of  1995 
(UMR.\)  (2  U.S.C.  1532  and  1535) 

In  addition,  this  action  does  not 
significantly  or  uniquely  affect  small 
governments  or  impose  a  significant 
intergovernmental  mandate,  as 
described  in  sections  203  and  204  of 
UMRA.  This  interpretative  rule  also 
does  not  significantly  or  uniquely  affect 
the  communities  of  tribal  governments, 
as  specified  bv  Executive  Order  13084 
(63  FR  27655,  May  10,  19t:8).  This 
interpretative  rule  will  not  have 
significant  direct  effects  on  the  .States, 
on  the  relationship  between  the  national 
government  and  the  .States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specifieii  in 
Executive  Order  13132  (64  FR  43255. 
.August  10,  1999) 

This  interpretative  rule  is  also  not 
subject  to  Executive  Order  13045  (62  FR 
19885,  April  23.  1997)  because  it  is  not 
economically  significant   This  action 
does  not  involve  te(.hnu:al  standards; 


thus,  the  requirements  of  section  12(d) 
of  the  National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U  S.C. 
272  note)  do  not  appiv  This 
interpretative  r\ile  also  does  not  involve 
special  consideration  of  environmental 
jiistic:e  related  issues  as  required  by 
Exwiutive  Order  12898  (59  FR  7629, 
Februar>-  16,  1994). 

In  issuing  this  interpretative  rule,  EPA 
has  taken  the  necessary  steps  to 
(eliminate  drafting  errors  and  ambiguity, 
minimize  potential  litigation,  and 
provide  a  clear  legal  standard  for 
affected  conduct,  as  required  by  section 
3  of  Executive  Order  12988  (61  FR  4729, 
February  7,  1996).  The  EPA  has 
cf)mplied  with  Executive  Order  12630 
(53  FR  8859,  March  15,  1988)  by 
examining  the  takings  implications  of 
the  interpretative  rule  in  accordanc:e 
with  the  "Attorney  General's 
.Supplemental  Guidelines  for  the 
Evaluation  of  Risk  and  Avoidanc:e  of 
Unanticipated  Takings"  issued  under 
the  Executive  Order.  This  interpretative 
rule  does  not  impose  an  information 
collec;tion  burden  under  the  provisions 
of  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq).  The  EPA's 
compliance  with  these  statutes  and 
Executive  Orders  for  the  underlying  rule 
interpreted  herein  is  discussed  in  the 
March  29,  1996  Federal  Register 
document  (61  FR  14029). 

The  Congressional  Review  Act.  5 
U.S.f;.  801  et  seq  .  as  added  by  the  Small 
Business  Regulatory'  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
(Congress  and  to  the  (Comptroller  General 
of  the  United  States.  We  have 
(established  an  effe<:tive  date  of  June  26, 
2000  The  EPA  will  submit  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  .Senate,  the  LIS. 
House  of  Representatives,  and  the 
(Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  I'.S.CC 
804(2) 

List  of  Subjects  in  40  CFR  Part  63 

Environmental  protection.  Air 
emissions  control.  Hazardous  air 
pollutants.  (Combustion  turbines. 


Dated   May  IH,  2000. 
Robert  Perriasepe, 

Assistant  Adnunistrator.  Olficf  ot  Air  unci 

Hadiation 
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ENVIRONMEffTAL  PROTECTION 
AGENCY 

40  CFR  Part  63 
(AD-FRL-6706-2] 

National  Emission  Standards  for 
Hazardous  Air  Pollutants  for  Source 
Categories 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Withdrawal  of  interpretative 

rule. 

summary:  The  EPA  is  withdrawing  the 
interpretative  rule  published  in  the 
Federal  Register  on  April  21,  2000,  at 
65  FR  21363.  That  interpretative  rule 
was  intended  to  clarify  the  construction 
bv  EPA  of  the  applicability  of  sections 
112(g)  and  112(j)  of  the  Clean  Air  Act 
(CAA)  to  all  stationary'  combustion 
turbines  and  waste  heat  recovery  units 
in  combined  cycle  systems. 

An  administrative  error  led  to 
publication  of  a  preliminary'  draft  of  the 
interpretative  rule,  rather  than  the  final 
interpretative  rule  EPA  intended  to 
publish.  Concurrent  with  this 
withdrawal  of  the  incorrect  version  of 
the  interpretative  rule  published  on 
April  21.  2000,  EPA  is  publishing 
elsewhere  in  today's  Federal  Register  a 
corrected  version  of  the  interpretative 
rule. 

DATES:  On  May  25,  2000,  EPA  hereby 
withdraws  the  interpretative  rule 
published  at  65  FR  21363.  The  corrected 
interpretative  rule  will  become  legally 
effective  on  June  26.  2000. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information,  contact  Sims  Roy, 
Combustion  Group,  Emission  Standards 
Division  (MD-13).  U.S.  Environmental 
Protef:tion  Agency.  Research  Triangle 
Park.  North  Carolina  27711,  telephone 
number:  (919)  541-5263,  facsimile: 
(919)  541-5450.  electronic  mail  address: 
roy  sim s@epa  gov. 

Dated:  .Mav  18.  2000. 
Robert  Perciasepe. 

/^.s.sjs((in(  Admirustrnlnr.  ( >ttirf  nt  Air  and 

Hadiation 

|FR  D(i(  .  00-1  tl'i:  Fled  .S-24-00;  H;4.t  am| 
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Part  IX 

Department  of 
Coimnerce 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  2l6 

Taking  and  Importing  Marine  Mammals; 
Taking  Marine  Mammals  Incidental,  to 
Construction  and  Operation  of  Offshore 
Oil  and  Gas  Facilities  in  the  Beaufort  Sea; 
Final  Rule 
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DEPARTMENT  OF  COMMERCE 

National  Ocaanic  and  Atmoapharic 
Adminlatratlon 

50  CFR  Part  216 

[Dockat  No.  990901241-0116-02;  I.D. 
123198B] 

RIN  0648-AM09 

Taking  and  Importing  Marina 
Mammala;  Taking  Marina  Mammala 
Incldantal  to  Conatructlon  and 
Oparatlon  of  Offahore  Oil  and  Gaa 
Facllltiaa  In  the  Beaufort  Saa 

agency:  National  Marinn  Fi.sherit^s 
Service  (NMFS),  National  Oceanic:  anil 
Atmo.spheric  Administration  (NOAA). 
Commerce 
ACTION:  ^'inal  rule. 

SUMMARY:  NMFS,  upon  application  from 
BP  Exploration  (Ala.ska).  900  East 
Benson  Boulevard,  Anchorage,  AK 
99S19  (BPXA)  i.ssues  regulations  to 
govern  the  unintentional  take  of  a  small 
number  of  marine  mammals  incidental 
to  ctjnstruction  and  operation  of 
offshore  oil  and  gas  facilities  at  the 
Northstar  development  in  the  Beaufort 
Sea  in  state  and  Federal  waters 
Issuance  of  regulations  governing 
unintentional  incidental  takes  in 
connection  with  particular  activities  is 
required  hv  the  Marine  Mammal 
Protec:tion  Ac;t  (MMPA)  when  the 
Stfcretarv  of  Commerce  (Secrotar\).  afttjr 
notice  and  opportunity  for  comment, 
finds,  as  here,  that  such  takes  will  have 
a  negligible  impact  on  the  species  and 
stocks  of  marine  mammals  and  will  not 
have  an  immitigable  adverst?  impact  on 
the  availability  of  them  for  subsistence 
uses.  These  regulations  do  not  authorize 
BPXA  s  activity  as  such  authorization  is 
not  within  the  jurisdiction  of  the 
Secretary   Rather,  these  regulations 
authorize  the  unintentional  incidental 
take  of  marine  mammals  in  connection 
with  such  activities  and  prescribe 
methods  of  taking  and  other  means  of 
effecting  the  least  practicable  adverse 
impact  on  the  species  and  its  habitat, 
and  on  the  availabilitv  of  the  species  for 
subsistence  uses 

DATES:  Effective  Mav  2.'>,  2(»()().  until 
May  liTi.  ^OO.'i 

ADDRESSES:  A  copv  of  the  updated 
application.  Tec  hnic.il  Monitoring  Plan, 
Biologi-al  Opinion,  Enviri)nmental 
Assessment  (EA),  and  a  list  of  the 
references  used  in  this  document  m.iv 
bc'  obt.iined  bv  writing  to  Dimna 
VVieting.  fihief.  Marine  Mammal 
C^onservatinn  Division.  Office  of 
Protected  Resources.  N.itional  Marine 
Fisheries  Service.  1)15  East-West 
Highway,  Silver  Spring,  MD  2091O- 


3226,  or  by  telephoning  one  of  the 
contacts  listed  here  (see  FOR  FURTHER 
INFORMATION  CONTACT) 

Comments  regarding  the  burden-hour 
estimate  or  any  other  aspect  of  the 
collection  of  information  requirement 
contained  in  this  rule  should  be  sent  to 
the  Chief,  and  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget 
(OMB).  Attention:  NOAA  Desk  Officer, 
Washington.  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  R.  Hollingshead  (301)  713- 
2055,  Brad  Smith.  (907)  271-5006. 
SUPPLEMENTARY  INFORMATION: 

Background 

.Section  101(a)(5)(A)  of  the  MMPA  (16 
U.S.C.  1361  et  scq.)  directs  the  Secretary 
to  allow,  upon  rcxjuest.  the  incidental, 
but  not  intentional  taking  of  marine 
mammals  by  U.S.  citizens  who  engage 
in  a  specified  activity  (other  than 
commercial  fishing)  within  a  specified 
geographical  region  if  certain  findings 
are  made  and  regulations  are  issued. 

Permission  may  be  granted  for  periods 
of  5  years  or  less  if  the  Secretary  finds 
that  the  taking  will  have  a  negligible 
impact  on  the  species  or  stcK:k(s)  of 
affected  marine  mammals,  will  not  have 
an  unmitigable  adverse  impact  on  the 
availability  of  the  species  or  stock(s)  for 
subsistence  uses,  and  if  regulations  are 
prescribed  setting  forth  the  permissible 
m(;thods  of  taking  and  the  requirements 
pertaining  to  the  monitoring  and 
reporting  of  such  taking. 

Summary  of  Request 

On  November  30.  1998.  NMFS 
received  an  application  for  Letters  of 
Authorization  (LOAs)  granting  an 
incidental,  small  take  exemption  under 
sec;ti()n  101(a)(5)(A)  of  the  MMPA  from 
BPXA  to  take  marine  mammals 
incidental  to  constniction  and  operation 
of  offshore  oil  and  gas  facilities  at  the 
Northstar  and  Libt'rty  developments  in 
the  Beaufort  .Sea  in  state  and  Federal 
watffrs.  On  March  1.  1999  (64  FR  9965). 
NMFS  published  an  advanc;e  notice  of 
proposed  rulemaking  (ANPR)  on 
BPXA's  application  and  invited 
interested  persons  to  submit  comments, 
information,  and  suggestions  concerning 
the  application,  and  the  structure  and 
(ontent  of  regulations  if  the  applic:ation 
IS  ac;cepted.  During  the;  30-day  comment 
period  on  that  notice,  c:omments  were 
received  from  the  Marine  Mammal 
Commission  (MM(').  Greenpeace  .Maska 
(Creenpeac:e),  the  Alaska  Eskimo 
Whaling  Commission  (AEWC),  the 
North  Slope  Borough  (NSB),  and  the 
Inupiat  Community  of  the  Arc:tic  .Slope. 
Those  comments  were  adclressed  in  the 


preamble  to  the  proposed  rule  which 
was  published  on  October  22,  1999  (64 
FR  57010). 

Because  of  delays  in  construcrtion 
during  1999,  and  in  issuing  a  proposed 
rule  on  this  matter,  on  October  1.  1999. 
BPXA  updated  their  application  to 
NMFS.  Among  other  things,  the  revised 
application  removed  from  this 
rulemaking  a  request  for  a  take  of 
marine  mammals  incidental  to 
construction  and  operation  at  Liberty. 
The  revised  application  is  available 
upon  request  (see  ADDRESSES). 
Following  is  a  brief  description  of  the 
proposed  scope  of  work  for  the 
Northstar  project.  For  more  detailed 
descriptions  please  refer  to  the  BPXA 
application. 

Description  of  the  Activity  . 

BPXA  proposes  to  produce  oil  from 
the  Northstar  Unit  offshore  oil 
development.  This  development  will  be 
the  first  in  the  Beaufort  Sea  that  uses  a 
subsea  pipeline  to  transport  oil  to  shore 
and  then  into  the  Trans-Alaska  Pipeline 
System.  The  Northstar  Unit  is  located 
on  Seal  Island  between  2  and  8  miles 
(mi)(3.2  and  12.9  kilometers  (km)) 
offshore  from  Pt.  Storkersen.  AK.  This 
unit  is  adjacent  to  the  Prudhoe  Bay 
industrial  complex  and  is 
approximately  54  mi  (87  km)  northeast 
of  Nuiqsut.  a  Native  Alaskan 
community. 

Construction  began  in  December  1999 
with  the  construction  of  ice  roads.  Both 
island  construction  and  offshore 
pipeline  installation  is  scheduled  to 
occur  in  2000.  Construction  activity 
includes  the  construction  of  several  ice 
roads,  one  from  West  Dock  and  Pt. 
Mclntyre  to  the  Northstar  gravel  mine, 
one  from  the  Kuparuk  River  delta  mine 
site  to  Seal  Island,  and  one  along  the 
pipeline  route  to  Seal  Island.  The 
gravel-haul  road  will  have  a  parallel 
alternate  road  to  transport  service 
fjquipment.  construction  materials  and 
alternate  gravel  hauling  when 
maintenance  or  repair  of  the  main  ice 
road  is  required.  In  addition  to  these 
main  ice  roads  it  is  expected  that  three 
to  four  access  roads  will  be  cleared  of 
snow  to  allow  light  vehicle  traffic 
between  the  pipeline  construction 
activities  and  the  gravel-haul  ice  road. 
These  on-ice  access  roads  will  have  the 
snow  cleared  regularly,  with 
intermittent  flooding  to  maintain  safe 
traffic  conditions. 

It  is  estimated  that  during  the  winter 
approximately  16.800  large-volume  haul 
trips  between  the  onshore  mine  site  and 
a  reload  area  in  the  vicinity  of  Egg 
Island,  and  28.500  lighter  dump  truck 
trips  from  Egg  Island  to  Seal  Island  will 
be  necessary  to  transport  construction 


Federal  Register/ Vol.  65,  No,  102 /Thursday,  May  25,  2000/Rules  and  Regulations 


34015 


gravel  to  Seal  Island.  An  additional  300 
truck  trips  will  be  necessary  to  transport 
concrete-mat  slope  protection  materials 
to  the  island. 

Construction  of  a  gravel  island  work 
surface  for  drilling  and  oil  production 
facilities,  and  the  construction  and 
installation  of  two  10-inch  (0.25-m) 
pipelines,  one  to  transport  crude  oil  and 
one  for  gas  for  field  injection,  will  take 
place  during  the  winter  and  into  the 
open  water  season  of  2000,  while  the 
transport  and  installation  of  the  drill  rig 
and  associated  equipment  will  occur 
during  the  summer,  ending  around 
September  1,  2000.  The  two  pipelines 
will  be  buried  together  in  a  single 
trench.  During  the  summer  barges  are 
expected  to  make  approximately  90  to 
100  round-trips  from  Prudhoe  Bay  or 
Endicott  to  support  construction. 

The  operational  phase  will  begin  with 
drilling  as  early  as  the  fourth  quarter  of 
2000,  and  will  continue  for  about  2 
years.  Power  will  be  supplied  by  diesel 
generators.  This  phase  of  drilling  will 
temporarily  cease  in  mid-2001  to  allow 
installation  and  start-up  of  process 
facilities.  Drilling  is  expected  to  resume 
about  November  2001.  Drilling  will 
continue  until  23  development  wells  (15 
production.  7  gas  injection)  are  ch-illed. 
After  drilling  is  completed,  only 
production-related  site. activities  will 
occur.  In  order  to  support  operations  at 
Northstar.  the  proposed  operations 
activity  includes  the  annual 
construction  of  an  ice  road  from  Pt. 
Mclntyre  to  the  shore  crossing  of  the 
pipeline  and  along  the  pipeline  route  to 
Seal  Island.  Ice  roads  will  be  used  to 
resupply  needed  equipment,  parts, 
foodstuffs,  and  products,  and  for 
hauling  wastes  back  to  existing 
facilities.  During  the  summer,  barge 
trips  will  be  required  between  West 
Dock  or  Endicott  and  the  island  for 
resupply. 

Year-round  helicopter  access  to 
Northstar  is  planned  for  movement  of 
personnel,  foodstuffs  and  emergency 
movement  of  supplies  and  equipment. 
Helicopters  will  fly  at  an  altitude  of  at 
least  1.000  ft  (305  m).  except  for 
takeoffs.  landings,  and  safe-flight 
operations. 

Comments  and  Responses 

On  October  22,  1999  (64  FR  57010), 
NMFS  published  a  notice  of  proposed 
rulemaking  on  BPXA's  application  and 
invited  interested  persons  to  submit 
comments,  information,  and  suggestions 
concerning  the  application  and 
proposed  rule.  During  the  60-day 
comment  period  on  that  notice, 
comments  were  received  from  BPXA, 
the  MMC,  Greenpeace,  the  NSB,  and  the 


AEWC.  Their  comments  are  addressed 
here. 

Activity  Concerns 

Comment  1:  The  NSB  believes  that 
the  Northstar  Project  area  analysis 
should  not  be  limited  to  the  area 
immediately  adjacent  to  Seal  Island  and 
the  pipeline  corridor,  but  expanded  to 
also  include  the  proposed  sealift  route, 
and  any  other  route  to  be  used  by  ocean- 
going vessels  in  support  of  the  project, 
aircraft  and  vessel  paths,  and  any  ice- 
free  corridors  to  be  maintained  to 
facilitate  oil  spill  response. 

Response:  NMFS  agrees  that  a  small 
number  of  takings  by  harassment  of 
marine  mammals  could  occur  as  a  result 
of  these  activities,  which  were 
addressed  in  BPXA's  application. 
However,  it  is  NMFS  policy  that,  in 
most  cases,  small  take  authorizations  are 
unnecessary  solely  for  transiting  vessels, 
such  as  those  described  in  BPXA's 
application  and  those  providing 
transportation  and  supplies  to  NSB 
communities,  unless  the  vessel  activity 
has  some  potential  to  result  in  a 
significant  biological  response  in  the 
marine  mammal(s)  or  affects  the 
subsistence  needs  of  Alaskan 
communities  (e.g.,  conducting,  or  in 
support  of  seismic,  and  possibly  ice- 
breaking).  In  most  cases,  vessels  are 
presumed  not  to  alter  marine  mammal 
behavior  sufficient  to  constitute  a  taking 
by  harassment.  Because  barges  are 
expected  to  travel  in  inshore  waters, 
where  bowheads  are  less  likely  to  occur, 
and  to  travel  between  Northstar.  West 
Dock,  and  Barrow  and,  therefore,  have, 
at  most,  minimal  impact  on  subsistence 
whaling  by  Nuiqsut,  and  because  there 
is  no  information  that  these  vessels  will 
have  an  adverse  impact  on  bowhead 
whaling  at  Barrow,  NMFS  has 
determined  that,  based  on  the  record, 
there  will  not  be  an  unmitigable  adverse 
impact  on  bowhead  whaling  from  vessel 
movement  in  support  of  Northstar.  If  the 
AEWC  determines  otherwise,  NMFS 
believes  they  will  make  vessel 
movement  a  subject  of  discussion  for 
the  Conflict  and  Avoidance  Agreement 
(C&AA).  Under  that  agreement.  BPXA 
will  either  agree  to  cease  all  vessel 
traffic  between  the  beginning  and  end  of 
the  fall  bowhead  subsistence  harvest,  or 
limiting  vessel  traffic  during  this  time 
period  in  accordance  with  the  C&AA. 

While  BPXA  would  be  responsible  for 
maintaining  the  ice-free  channel  in 
order  to  facilitate  oil  spill  response,  the 
U.S.  Army  Corps  of  Engineers  (Corps) 
permit  prohibits  ice  breaking  until 
October  15,  meaning  that  ice-breaking 
will  not  occur  until  after  most,  if  not  all 
of  the  bowhead  migration  and 
subsistence  whaling  have  concluded  for 


the  year.  Any  ice-breaking  occurring 
pnor  to  the  end  of  the  bowhead 
subsistence  harvest  at  Nuiqsut  is  not 
considered  part  of  the  request  by  BPK.-\ 
and.  therefore,  cannot  be  authorized  for 
a  taking  of  marine  mammals. 

An  estimate  of  incidental  harassments 
by  aircraft  is  not  necessary  because 
helicopters  must  remain  at  a  minimum 
altitude  of  1.000  ft  (305  m).  weather 
permitting  (except  when  landing  or 
taking  off).  NMFS  understands  that 
other  permits  require  helicopters  at 
Northstar  to  maintain  an  altitude  of 
1.500  ft  (457  m).  At  1.000-ft  altitude 
and  higher,  takings  of  marine  mammals 
are  unlikely  to  occiu.  At  altitudes  lower 
than  1.000  ft  (305  m).  while  seals  may 
make  minor  behavioral  changes  to  the 
helicopter  noise,  these  changes  are 
unlikely  to  alter  seal  behavior  sufficient 
to  constitute  a  take.  Further  reducing 
potential  impacts,  helicopter  traffic  will 
be  between  shore  and  Northstar  and 
bowhead  and  beluga  whales  are 
normally  found  in  waters  north  of 
Northstar,  outside  the  area  of  helicopter 
traffic. 

NMFS  recognizes  however,  that 
helicopter  traffic  patterns  may  change  in 
the  future  when,  and  if.  additional  oil 
development  structures  are  sited.  NMFS 
intends  to  review  the  impacts  from 
structure  to  structure  flights  when  these 
activities  apply  for  an  initial  LOA  under 
these  regulations.  Applicants  are 
encouraged  to  adcfress  this  form  of 
taking  on  marine  mammals,  especially 
bowhead  whales  and  the  subsistence 
hunting  of  this  species,  when  applying 
for  an  LOA.  Failure  to  adequately 
address  this  issue  may  result  in  a  delay 
in  processing  applications. 

MMPA  Concerns 

Comment  2:  Greenpeace  states  that 
the  artificial  segmentation  of  industrial 
activities  on  the  North  Slope  (e.g., 
seismic,  oil  exploration,  oil 
development)  is  not  permitted  under  the 
MMPA.  Later  Greenpeace  notes  that  the 
proposed  actions  artificially  segment  the 
environmental  review  of  Northstar  and 
its  impacts,  thereby  violating  the 
Nationad  Envfronmental  Policy  Act 
(NEPA)  and  the  Endangered  Species  Act 
(ESA).  As  a  result,  Greenpeace  requests 
that  its  March  10,  1999,  comments  on 
the  Final  Environmental  Impact 
Statement  (FEIS)  for  Northstar,  be 
incorporated  by  reference. 

Response:  Wnen  Congress 
implemented  the  1981  Amendments  to 
the  MMPA,  which  authorized  the 
Secretary  to  allow  specified  activities  to 
obtain  an  exemption  from  the  MMPA's 
moratorium  on  taking  without  a 
requirement  to  waive  the  moratorium 
imder  section  101(a)  of  the  MMPA,  it 
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put  certain  provisions  on  when  and 
where  the  Secretary  may  grant  those 
exemptions.  One  r«?quirement  was  for 
the  activity  to  he  as  specific  as  possible 
(Congress  stated:  "It  is  the  intention  of 
the  (Committee  that  both  the  specified 
activity  and  the  specified  region  referred 
to  in  section  101(a)(.5)  be  narrowly 
identified  so  that  the  anticipated  effH<:ts 
will  be  substantidliv  similar.  Thus,  for 
example,  it  would  not  be  appropriate  for 
the  Secretary  to  specify  an  activity  as 
broad  and  diverse  as  outer  continental 
shelf  oil  and  gas  development.  Rather, 
the  particular  elements  of  that  activity 
should  be  separately  specified,  as,  for 
example,  seismic:  exploration,  or  core 
drilling."  (H.R.  Rep.  No  97-228  at  p.  19. 
1981)  To  the  extent  practicable.  NMFS 
follows  this  guidanc;e  when 
promulgating  regulations  under  section 
101(a)(.'i)  of  the  MMPA,  As  di.scussed 
throughout  this  document.  NMFS  does 
not  believe  that  its  action  is  in  violation 
of  either  NEPA  or  the  KSA. 

The  Corps'  draft  environment<il 
impact  statement  (DEIS).  FEIS.  and  the 
comments  that  were  submitted  to  the 
(;orps  on  those  documents  are 
considered  to  be  part  of  NMF'S'  Record 
of  De<:ision  on  this  matter. 

Comment .?:  Greenpeace  states  that 
the  proposed  regulations  fail  to  consider 
reasonably  foreseeable  exploration  and 
development  activities  in  the  Beaufort 
Sea  on  the  part  of  companies  other  than 
BPXA.  The  NSB  expressed  similar 
concerns  regarding  BPXAs  application 

Response:  NMFS  has  designed  these 
regulations  so  that  as  new  oil 
development  units  are  constructed  in 
the  Beaufort  Sea,  and  companies  apply 
for  a  LOA  for  the  taking  of  marine 
mammals,  NMF,S  will  need  to  make  a 
finding  that  the  "total  taking  by  the 
activity"  will  have  no  more  than  a 
negligible  impact  cm  marine  mammals 
and  not  have  an  unmitigable  adverse 
impact  on  subsistence  uses  of  these 
mammals.  NMFS  is  not  required  to 
make  these  findings  beforehand,  when 
future  activities  remain  speculative  and 
impacts  on  marine  mammals  have  not 
been  fully  assessed  under  NEPA. 

NMFS  believes  that  the  Corps'  FEIS 
addresses,  to  the  extent  possible,  the 
cumulative  impacts  of  past  and  future 
impacts  on  marine  mammals  and 
subsistence  whaling  {see  Chapt.  10  of 
the  FEIS).  That  document  notes  that 
"[Tlhe  potential  for  future 
developments  to  cause  or  contribute  to 
any  deflection  of  the  (bowhead) 
migration  or  impact  the  harvest  will 
depend  largely  upim  the  proposed 
location  with  respect  to  the  traditional 
migratory  path  and  traditional  harvest 
areas.  Accordingly,  proposed  future 
projects  will  have  to  be  analyzed  on  a 


case-by-case  basis  to  determine  whether 
and  how  they  may  cause  or  contribute 
to  any  effects  on  the  bowhead  migration 
or  subsistence  harvest." 

Application  (Concerns 

(Comment  4:  The  NSB  encourages 
NMFS  to  require  BPXA  to  submit  a 
modified  petition  which  contains  the 
level  of  detail  and  an  organization 
which  will  allow  for  a  meaningful 
review  of  the  potential  impacts  of 
proposed  Northstar  development. 

Response:  NMFS  does  not  agree  that 
NMFS  should  reject  BPXAs 
application  On  March  1,  1999.  NMFS 
provided  duplicate  sets  of  NMFS' 
ANPR,  including  BPXA's  application, 
on  this  action  to  the  NSB  ANPRs  are 
provided  in  order  for  the  public  to 
provide  comments  on  the  adequac:y  of 
an  applicant's  application  for  an 
incidental  take  and  on  the  applicant's 
activity.  The  NSB  did  not  provide 
NMFS  with  comments  during  that  30- 
day  public  comment  period.  In  addition, 
as  discussed  within  this  document. 
NMFS  believes  the  NSB  does  not 
provide  sufficient  justification  for 
NMFS  to  determine  that  the  application 
did  not  meet  the  requirements  in 
«»216.104. 

(Comment  5:  The  NSB  notes  that  the 
application  has  more  the  appearance  of 
a  summary  document  than  a  completed 
document  and  is  lacking  in  sufficient 
detail  to  allow  for  a  meaningful 
as.sessment  of  whether  the  proposed 
activities  meet  the  standards  that  will 
permit  NMFS  to  issue  the  requested 
LOA. 

Response:  The  MMPA  requires  NMFS 
to  make  its  findings  based  on  the  best 
scientific  evidence  available  that  the 
total  taking  by  the  specified  activity 
during  the  specified  time  period  will 
have  a  negligible  impact  on  species  or 
stock  of  marine  mammal(s)  and  will  not 
have  an  unmitigable  adverse  impact  on 
the  availability  of  those  species  or 
stocks  intended  for  subsistence 
purposes.  NMFS  is  not  restricted  to  the 
information  provided  by  an  applicant 
when  making  its  findings,  recognizing 
that  some  biases  may  be  provided  in  an 
application.  In  those  cases  where  the 
applicant  provides  the  majority  of  the 
information  for  NMFS'  findings,  and 
supplementary  documentation  (e.g..  a 
DEIS  or  FEIS)  is  lacking,  NMFS  holds 
applicants  to  a  higher  standard  for 
determining  what  is  an  acceptable 
application.  However,  in  those  cases 
where  supplementary  information  is 
available,  especially  when  that 
information  is  provided  independent  of 
the  applicant,  NMFS  believes  that  an 
application  need  not  provide  extensive 
detail  that  can  easily  be  found 


elsewhere.  In  this  case,  the 
supplementary  information  was 
provided  by  the  Corps  in  its  DEIS  and 
FEIS  on  this  action.  The  difficulty  for 
the  applicant  in  this  action  was  that  it 
did  not  have  access  to  the  material  and 
analyses  provided  in  the  DEIS  prior  to 
its  release.  In  addition,  as  is  their  right, 
BPXA  is  not  required  to  totally  agree 
with  the  findings  in  the  DEIS/FEIS.  As 
a  result,  there  may  be  certain 
distinctions  between  information 
contained  in  the  application  and  that  in 
the  DEIS/FEIS.  It  is  the  responsibility  of 
NMFS  to  determine  which  document,  if 
either,  is  correct. 

Proposed  Rule  Concerns 

Comment  6:  BPXA  believes  the 
proposed  regulations  are  confusing 
regarding  which  portions  of  the  rule 
address  applications  or  petitions  for 
rulemaking  and  which  portions  of  the 
rule  address  applications  for  LOAs. 
BPXA  recommends  using  specific  terms 
consistently  to  contrast  the  two  steps 
required  to  authorize  the  activity.  BPXA 
suggests  utilizing  a  petition  for 
regulations,  and  a  request  for  an  LOA. 

Response:  These  regulations  do  not 
distinguish  between  applications  for 
LOAs  and  petitions  for  rulemaking. 
While  an  application  for  an  LOA 
requires  rulemaking,  it  is  a  single-step 
process  under  these  regulations.  NMFS 
believes  the  commenter  has  confused 
these  regulations  with  those  in  subpart 
I.  which  distinguishes  between  petitions 
for  regulations,  applications  for  LOAs 
and  applications  for  Incidental 
Harassment  Authorizations  (IHAs). 
Because  subpart  I  is  not  being  amended 
at  this  time,  BPXA's  recommendation 
cannot  be  accepted.  It  should  be 
understood  however,  that  NMFS  does 
not  intend  to  require  a  dual  process  for 
issuing  future  initial  LOAs,  that  is, 
rulemaking  followed  by  review  of  an 
application  for  an  LOA.  NMFS  intends 
the  two  processes  to  proceed  at  the  same 
time. 

Comment  7:  BPXA  presumes  that  the 
term  "platform"  in  the  rulemaking  title 
includes  drilling  islands.  The  proposed 
activity  does  not  involve  an  offshore  oil 
rig  platform  but  rather  a  permanent 
man-made  gravel  island. 

Response:  To  avoid  confusion,  NMFS 
has  replaced  the  term  "platforms"  with 
"facilities"  to  better  describe  the  various 
types  of  oil  and  gas  development 
activities  that  can  obtain  a  small  take 
authorization  under  this  rulemaking. 

Comment  8:  BPXA  notes  that  the  term 
"Northstar  Oil  and  Gas  Development 
Unit  on  Seal  Island,"  found  in 
§  216.200(a).  appears  to  limit  the 
authorization  for  taking  to  the  island 
and  not  include  related  activities  such 
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as  the  pipelines.  BPXA  recommends 
dropping  the  words  "Unit  on  Seal 
Island  "  from  that  paragraph. 

Response:  NMFS  agrees  and  has  made 
the  change. 

Comment  9:  BPXA  pointed  out  that 
NMFS  regulations  at  §  216.104(a)(12) 
regarding  a  Pfen  of  Cooperation  (POC) 
differ  from  those  in  these  regulations 
(§216.205). 

Response:  In  response  to  NMFS' 
proposed  regulations  (see  60  FR  28379. 
May  31,  1995)  one  commenter  noted 
that  not  all  activities  required 
submission  of  formal  POC.  As  a  result. 
NMFS  modified  the  interim  rule  (see  61 
FR  15884,  April  10,  1996)  from  that 
originally  proposed.  However,  while  in 
this  rulemaking,  a  POC  is  viewed  as 
essential,  there  is  no  requirement  that  it 
be  a  formal  document,  separate  from  the 
LOA  application. 

Comment  10:  BPXA  noted  that  a  POC 
is  different  from  the  C&AA. 

Response:  NMFS  agrees.  A  POC  is  a 
set  of  information  prox'ided  to  NMFS  at 
the  time  an  applicant  requests  an  LOA 
for  activities  in  the  Arctic.  The  C&AA  is 
a  formal  agreement  between  the 
activity's  participants  and  the  AEVVC. 
NMFS  does  not  play  a  role  in  its 
development  or  implementation.  As  a 
courtesy.  NMFS  often  receives  a  copy  of 
the  C&AA  after  it  is  signed. 

Comment  11:  BPXA  recommends  that 
NMFS  consider  including  in  the  rule  a 
time  period  by  which  NMFS  must 
respond  to  an  LOA  request  with  either 
approval  or  denial.  The  applicant 
should  be  advised  of  a  decision  within 
a  specified  time  period  to  avoid  ongoing 
expectations  of  an  LOA  being  granted  or 
missing  an  entire  season  because  NMFS 
approval  or  denial  is  not  under  any  time 
limit. 

Response:  While  NMFS  understands 
the  concern,  rulemakings  cannot  be  held 
to  specific  timelines  which  may 
preclude  adequate  public  review  and/or 
limit  the  decision-making  process. 
Because  rulemakings  normally  will  take 
8-12  months  for  completion,  NMFS 
recommends  applicants  submit 
complete  applications  as  close  as 
possible  to  the  time  that  the  principal 
Federal  agency  releases  its  NEPA 
document  for  public  review  and 
comment. 

Comment  12:  BPXA  notes  that  it 
submitted  its  request  for  an  LOA  on 
November  30,  1998,  and  that  this 
submission  fulfills  the  requirement 
under  §216. 207(d). 

Response:  NMFS  concurs.  BPXA 
submitted  its  application  for  an  LOA 
under  §  216.104  on  November  30,  1998, 
and  a  30-day  public  comment  period 
commenced  on  March  1.  1999  (64  FR 
9965).  Based  in  part  on  the  comments 


received  by  NMFS  and  delays  in  both 
BPXA's  construction  schedule  and 
NMFS'  processing  the  application, 
BPXA  submitted  a  revised  LOA 
application  on  October  1.  1999  (received 
on  October  15,  1999).  A  60-day 
comment  period  on  the  revised  LOA 
application  began  on  October  22.  1999 
(64  FR  57010).  Those  review  periods 
satisf\'  the  requirement  of  §216.207(d}. 

LOA  Concerns 

Comment  13:  The  AEWC  recommends 
that  NMFS  provide  a  minimum  of  90 
days  for  public  review  and  comment  on 
any  new  LOA  request  for  arctic  offshore 
production-related  activities. 

Response:  NMFS  believes  that  a  90- 
day  public  comment  period  is  excessive 
and  unnecessary  given  that  new  LOAs 
under  these  regulations  will  have 
several  comment  periods.  First,  either 
the  Minerals  Management  Service  or  the 
Corps  will  provide  for  review  and 
comment  on  a  document  under  NEPA. 
presumably  a  DEIS,  on  any  oil 
development  in  the  Beaufort  Sea.  Such 
comment  periods  are  a  minimum  of  45 
days,  and  likely  60  days  or  longer. 
Second,  NMFS  will  announce  the 
availability  of  an  application  for  a  small 
take  authorization  incidental  to  the 
offshore  production  unit  and  will  offer 
the  public  a  minimum  of  30  days  for 
review  of  the  application.  Finally,  if 
NMFS  proposes  regulations  to  govern 
the  incidental  taking,  the  public  will  be 
offered  another  comment  period  of  45- 
60  days,  as  was  done  for  the  Northstar 
authorization.  Because  NMFS'  two 
review  periods  provide  the  public  with 
a  total  of  75  to  90  days,  subsequent  to, 
or  in  conjunction  with,  the  review 
period  for  the  oil  production  project 
itself  under  NEPA,  NMFS  does  not 
believe  the  additional  time  period  is 
warranted. 

It  should  be  recognized  however,  that 
NMFS  has  already  published  and 
provided  for  public  comment  on 
BPXA's  application  for  the  Libert>'  oil 
development  project  (64  FR  9965, 
March  1,  1999).  Because  of  a  delay  in 
timing  for  the  start  of  the  Liberty  project 
due  to  NEPA,  NMFS  expects  that  BPXA 
will  submit  a  revised  application  for 
Liberty.  Because  NMFS  has  already 
provided  public  notice  on  BPXA's 
application  for  a  small  take  for  the 
Liberty  project,  NMFS  will  not 
reannounce  receipt  of  the  application, 
but  will  proceed  inunediately  to  the 
proposed  rule  stage.  As  a  result,  and  for 
this  application  only,  NMFS  expects  to 
provide  an  extended  public  comment 
period  of  90  days  to  allow  the  public 
adequate  time  for  review  both  the 
application  and  the  proposed  rule,  in 


lieu  of  providing  another  review  limited 
to  BPXA's  Liberty  application. 

Comment  14:  BPXA  believes  that  a 
public  comment  period  should  not  be 
required  for  renewal  of  LOAs  under 
§  216.209(a)(2)  only  during  the  petition 
for  regulations.  If  the  activity  applied  for 
does  not  fall  within  the  scope  of  the 
existing  regulations,  then  the  petition 
process  for  new  or  revised  regulations 
should  be  followed  which  includes  a 
public  comment  period.  Having 
concerns  about  the  adequacy  of  section 
101(a)(5)(A)  of  the  MMPA  to  provide 
mitigation  measures  from  the  potential 
adverse  impact  from  oil  production,  the 
AEWC  and  the  NSB  recommend  that 
NMFS  issue  an  LOA  that  is  either  only 
for  construction  at  Northstar.  or  is 
limited  to  only  one  year,  in  order  to 
provide  an  opportunity  to  discuss 
mitigation  measures  and  other 
protections  for  oil  production  activities. 
In  addition,  the  AEWC  requests  that  the 
public  be  granted  a  minimum  of  30  days 
to  re\'iew  a  renewal  of  an  LOA. 

Response:  NMFS  has  reviewed  the 
LOA  reissuance  concerns  and  notes  that 
it  has  3  options:  (1)  Reissue  an  LOA 
annually  based  upon  timely  receipt  of 
reports  without  public  comment  prior  to 
reissuance.  (2)  reissue  an  LOA  annually 
based  upon  timely  reports  after  a  public 
comment  period,  or  (3)  issue  an  LOA  for 
all  or  a  portion  of  the  5-year  period  of 
validity  of  the  regulations.  Because 
under  implementing  interim  regulations 
(see  §  216.106(e)).  NMFS  would  be 
required  to  provide  a  30-day  public 
comment  period  (except  in  ca.es  where 
there  is  a  significant  risk  to  impacted 
marine  mammals)  prior  to  withdrawal, 
or  even  temporar\'  suspension  of  an 
LOA,  for  failure  to  meet  any  of  the 
requirements  of  the  regulations  or  the 
LOA,  issuing  LOAs  for  periods  greater 
than  one  year  is  generally  not  acceptable 
to  NMFS.  Whether  an  opportunit}'  for 
public  comment  is  provided  depends 
entirely  on  whether  NMFS  determines 
that  all  substantive  issues  have  been 
addressed  satisfactorily  during 
rulemaking.  If  so,  then  little  would  be 
accomplished  by  aimually  revisiting 
these  issues. 

In  this  action  however,  several  issues 
remain  unresolved,  the  principal  ones 
being  the  implementation  of  effective 
marine  mammal  mitigation  and 
monitoring  during  oil  production,  the 
peer  review  of  monitoring  plans,  and 
the  submission  of  annual  POCs 
Therefore,  NMFS  has  determined  that 
LOA  renewals  under  this  rulemaking 
will  have  a  requirement  for  a  30-day 
public  review  period,  at  least  in  the 
early  years  of  renewal.  However,  in 
order  to  expedite  the  LOA  renewal 
process.  NMFS  will  open  the  review 
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process  to  the  following  issues  only:  (1) 
New  citable  scientific  data  or 
information  (including  Traditional 
Knowledge)  that  indicates  that  the 
determinations  made  in  this  document 
are  in  need  of  reconsideration,  (2) 
comments  on  the  PCX],  and  (3) 
comments  on  a  proposed  monitoring 
plan.  NMFS  will  give  full  consideration 
to  all  comments  submitted  within  the 
authorized  comment  period  when 
making  its  determination  on  reissuance. 
In  addition,  because  of  the  requirement 
to  submit  timely  reports  with  an  LOA 
renewal  application,  it  is  expected  that 
there  will  be  only  a  limited  amount  of 
time  between  the  date  a  request  for  an 
LOA  renewal  is  submitted,  and  the  date 
of  expiration  of  the  current  LOA.  As  a 
result.  NMFS  will  act  on  a  request  for 
an  LOA  renewal  in  a  timely  manner,  but 
is  unlikely  to  extend  the  public 
comment  period  beyond  30  days,  unless 
there  are  compelling  circumstances.  In 
addition,  these  regulations  allow  NMFS 
to  waive  the  public  comment  period 
once  either  multi-year  mitigation 
(including  P(X"-s)  and  monitoring  plans 
have  been  submitted  to  NMFS  and 
reviewed  by  the  peer  review  process 
described  in  the  LOA  and  NMFS 
determines  that  no  significant  issues 
remain  substantially  unresolved 

Since  construction  work  at  Northstar 
will  continue  through  at  least 
November.  2000.  issuance  of  an  LOA 
limited  only  to  construction  has  been 
accepted  by  NMFS.  In  the  meantime, 
discussion  on  appropriate  mitigation 
and  monitoring  during  production  can 
continue.  However,  to  ensure  that 
takings  resulting  from  uncompleted 
construction  work  late  in  2000  or  early 
2001,  if  any.  are  covered.  NMFS  has 
made  the  LOA  valid  for  a  full  12 
months,  but  only  for  construction. 

Comment  15:  BPXA  suggests  that 
NMFS  clarify  that  §21H.210(a)  is 
intended  to  apply  to  the  case  of  a 
proposed  withdrawal  of  the  LOA  by 
NMFS,  not  by  the  applicant. 

Response:  NMFS  agrees  and  has 
amended  §  216.210(a)  as  recommended. 

Take  Level  Concerns 

Comment  16:  Greenpeace  states  that 
NMFS  accepts  the  applicant's  assertion, 
with  no  scientific  or  other  basis,  that  thf 
number  of  takes  of  whales  during 
operation  and  during  construction  of 
Northstar  will  be  identical.  There  is  no 
estimate  of  take  or  possible  jeopardy 
from  a  variety  of  oil  spill  scenarios  *  *  * 
and  from  the  resultant  cleanup 
activities.  Tht;  NSB  believes  that  it  is 
unacceptable  for  the  petition  not  to 
provide  any  estimate  of  the  potential 
number  of  individuals  of  anv  subject 
species  which  could  potentiallv  be 


taken  in  the  event  of  an  oil  spill 
associated  with  Northstar. 

Response:  While  not  identical,  the 
estimated  take  levels  by  incidental 
harassment  are  similar.  Calculations  for 
incidental  take  levels  by  both 
construction  and  production  are 
described  in  detail  in  the  original  and 
revised  BPXA  applications.  NMFS 
believes  that  these  calculations  are 
based  upon  the  best  scientific 
information  available.  As  a  result, 
NMFS  has  accepted  these  take 
estimates.  However,  NMFS  rec:ognizes 
that,  for  reasons  explained  later  in  this 
document,  these  estimates  do  not 
include  takes  by  harassment,  injur>',  or 
mortality  incidental  to  oil  spills. 

Comment  17:  BPXA  noted  that  the 
estimated  levels  of  take  provided  in  the 
preamble  to  the  proposed  rule  were  not 
updated  based  upon  estimates  provided 
in  the  September  30,  1999,  revised 
application. 

Response:  Unfortunately,  updates 
could  not  be  made  to  the  preamble  to 
the  proposed  rule  because  the  revised 
application  was  not  received  in  time  to 
revise  the  proposed  rulemaking  without 
further  delaying  the  release  of  the 
proposed  rule  However.  NMFS  has 
made  the  appropriate  corrections  in  this 
document. 

Negligible  Impact  Concerns 

Comment  18:  The  MMC  notes  that  (1) 
the  path  of  the  fall  bowhead  migration 
varies  substantially  from  year  to  year; 
(2)  that  in  most  years  comparatively  few 
bowhead  whales  are  likely  to  pass 
within  10  km  (6.2  mi)  of  the  Northstar 
site:  and,  (3)  that  any  changes  in 
swimming  speed,  direction,  or  other 
bt'havior  caused  by  Northstar  activities 
are  unlikely  to  affect  the  size  or 
productivity  of  the  bowhead  population 
(or  of  bowheads  to  Alaska  natives  for 
subsistence  purposes).  Because  the 
available  data  are  insufficient  to  be 
confident  that  both  the  population  level 
effects  (and  the  impacts  on  Native 
subsistence  hunting)  would  be 
negligible,  the  MMC;  believes  it  would 
be  more  appropriate  to  base  the 
assessment  of  possible  impacts  on  'Jie 
worst  case  scenario,  and  considering 
possible  cumulative  impacts  over  the 
full  15-20  years  that  production  is 
expected  at  the  North.star  site,  rather 
than  basing  the  assessment  on  the  best 
available  estimate  of  the  average  take 
level  over  the  nctxt  5  years. 

Response:  NMF.S  does  not  agree  that 
it  should  make  an  assessment  of  take 
levels  over  the  l.S-20  year  lifetime  of  the 
.Northstar  Unit  Under  the  MMPA. 
NMFS  must  make  a  determination  that 
the  "total  of  such  taking  during  each  5- 
year  (or  less)  period  c:on(;erned  will 


have  a  negligible  impact  on  such  species 
or  stock  and  will  not  have  an 
unmitigable  adverse  impact  on  the 
availability  of  such  species  or  stock  for 
taking  for  subsistence  purposes  •**.'• 

Also,  NMFS  does  not  consider  it 
necessary  to  make  a  negligible  impact 
determination  on  the  worstncase 
scenario.  NMFS  believes  that  using  the 
worst  case  estimate  does  not  provide  a 
realistic  estimate  of  harassment  take 
levels.  NMFS  suggests  that  reviewers 
note  the  detailed  explanation  in  the 
application  on  how  BPXA  estimated 
take  levels.  The  best  scientific  data 
indicates  that,  between  1979  and  1997, 
a  period  of  18  years  of  data  collection, 
bowheads  came  within  10  km  (6.2  mi) 
of  the  site  of  the  future  Northstar  Unit 
only  during  1997  (BPXA,  1999).  This 
being  the  case,  there  is  simply  no  need 
to  presume  that  this  migratory 
deflection  would  occur  during  each  of 
the  next  5  years.  However,  NMFS  has 
determined  that,  because  this  close- 
approach  did  occur  in  a  recent  year,  a 
more  reliable  estimate  of  take  can  be 
made  bv  presuming  that  this  take  level 
could  occur  again  once  or  twice  within 
the  next  5  year  period.  Therefore,  NMFS 
has  determined  that  an  average  annual 
take  by  harassment,  due  to  noise  from 
construction  and  operation  at  Northstar, 
as  calculated  by  BPXA  (i.e.,  173 
(maximum  1.533)  per  year)  would  result 
in  a  maximum  of  717  bowheads 
annually  or  approximately  9  percent  of 
the  revised  1993  estimated  population 
size  of  8,200  (95  percent  CI,  7.200- 
9.400)  (Hill  and  DeMaster,  1999;  IWC, 
1996).  NMFS  notes  that  this  harassment 
will  be  limited  to  a  deflection  in 
migration  and  would  be  considered  a 
taking  by  Level  B  harassment.  Such  a 
taking  would  result  in  only  small 
numbers  being  taken  and  having  no 
more  than  a  negligible  impact  (both  as 
defined  in  §216.103)  on  bowhead 
whales. 

Finally.  NMFS  disagrees  with  the 
MMC  that  the  available  data  are 
insufficient  to  be  confident  that  both  the 
population  level  effects  (and  the 
impacts  on  Native  subsistence  hunting) 
would  be  negligible.  The  take  levels 
under  discussion  here  are  limited  to 
harassment  due  to  noise  disturbance  by 
i:onstruction  and  later  production  at  the 
Northstar  Unit.  The  level  of  noise 
produced  at  Northstar  is  expected  to  be 
substantially  less  than  that  produced 
during  seismic  surveys,  and.  unlike 
seismic,  Northstar  is  stationary'  and 
located  well  inshore  of  the  normal 
migratory  path  of  the  bowhead  whale.  In 
addition,  the  bowhead  whale 
population  has  increased  from 
approximately  4,400  (CV  3,500  to  5,300) 
(Zeh  etai.  1993)  in  1978  to 
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approximately  8,200  in  1993  (Hill  and 
DeMaster,  1999).  A  population  increase 
of  approximately  3.1  percent  annually 
(Raftery-  et  al.  1995,  NMFS,  1999), 
coincident  with  oil  exploration  and 
development  activity  (including 
seismic),  provides  evidence  that  takings 
due  to  harassment  by  noise  at  Northstar 
will  not  have  more  than  a  negligible 
impact  on  bowhead  whales. 

However,  of  more  concern  to  NMFS  is 
the  impact,  not  by  Northstar  alone,  but 
the  cumulative  impact  in  the  future  by 
several  offshore  oil  developments  and 
seismic  activity  on  the  subsistence 
lifestyle  of  the  North  Slope  residents. 
This  is  discussed  in  more  detail  later  in 
this  document. 

Comment  19:  Greenpeace  notes  that 
NMFS  fails  (1)  to  adequately  consider 
the  impact  if  the  maximum  number  of 
bowhead  whale  takes  (1.533  per  year  for 
the  5-year  period  or  a  total  of  7.665 
bowheads  actually  occurs,  and  (2)  to 
justify  its  conclusion  that  the  takings  at 
this  level  would  not  be  expected  every 
year  or  would  not  jeopardize  the 
species. 

Response:  Please  refer  to  the  response 
to  previous  comment.  As  noted  in  the 
application  and  in  the  preamble  to  the 
proposed  rule,  the  taking  of  up  to  173 
(maximum  1.533/year)  is  limited  to 
harassment,  meaning  the  taking  is  for 
the  short-term  incidental  harassment  by 
noise  disturbance,  resulting  in  a  short- 
term  behavior  change,  such  as  a  slight 
deflection  of  its  westward  migration 
route. 

While  NMFS  recognizes  that  there  is 
some  potential  that  bowheads  (and 
other  marine  mammal  species)  may  be 
harassed,  injured  or  killed  due  to  an  oil 
spill  from  Northstar,  NMFS  determined 
previously,  under  section  7  of  the  ESA, 
that  oil  and  gas  development  at 
Northstar  would  not  jeopardize  the 
continued  existence  of  the  bowhead 
whale. 

Comment  20:  The  NSB  questions  the 
citation  in  BPXA's  application  (i.e., 
NMFS,  1997),  whether  NMFS  subscribes 
to  the  policy  regarding  a  determination 
of  negligible  impact  where  the  impact 
may  be  more  than  negligible,  but  the 
likelihood  of  occurrence  is  minimal, 
and  whether  NMFS  will  continue  this 
policy  in  regard  to  future  proposed  OCS 
development  projects. 

Response:  The  reference  cited  in  the 
BPXA  application  is  NMFS'  Federal 
Register  notice  of  issuance  of  an  IHA  to 
the  ARCO  Oil  Company  for  oil 
exploration  in  Camden  Bay,  Alaska  (see 
62  FR  51637,  October  2,  1997).  In  that 
document,  NMFS  stated  that  when 
making  a  negligible  impact 
determination,  NMFS  can  find  that  a 
negligible  impact  determination  may  be 


appropriate  if  the  probability  of 
occurrence  is  low,  but  the  potential 
effects  may  be  significant.  This 
statement  has  been  made  by  NMFS 
previously  (see  53  FR  8474,  March  15, 
1988)  and  can  also  be  found  in  NMFS' 
Progranunatic  EA  (NMFS,  1995)  for 
implementation  of  regulations  found  at 
subpart  I  of  this  part.  In  stating  this 
policy  for  this  and  other  activities, 
NMFS  is  following  Congressional 
direction  to  balance  the  potential  for  a 
significant  impact  with  the  likelihood  of 
that  event  occurring.  The  specific 
Congressional  direction  that  justifies 
balancing  probabilities  with  impacts 
states:  "If  potential  effects  of  a  specified 
activity  are  conjectural  or  speculative,  a 
finding  of  negligible  impact  may  be 
appropriate.  A  finding  of  negligible 
impact  may  also  be  appropriate  if  the 
probability  of  occurrence  is  low  but  the 
potential  effects  may  be  significant.  In 
this  case,  the  probability  of  occurrence 
of  impacts  must  be  balanced  with  the 
potential  severity  of  harm  to  the  species 
or  stock  when  determining  negligible 
impact.  In  applying  this  balancing  test, 
the  Service  will  thoroughly  evaluate  the 
risks  involved  and  the  potential  impacts 
on  marine  mammal  populations.  Such 
determination  will  be  made  based  on 
the  best  available  scientific 
information."  (132  Cong.  Rec.  S  16305 
(Oct.  15,  1986)). 

Comment  21:  Greenpeace  notes  that 
the  available  information  shows  that  if 
there  is  a  major  oil  spill,  the  impacts 
would  be  severe,  and,  therefore.  NMFS 
cannot  find  negligible  impact.  The  risk 
of  a  long-term  chronic  leak,  a  large  spill 
of  1 ,000  barrels  or  more,  drill  rig 
blowout  and  other  occurrences  exists. 
Because  these  events  are  still  possible. 
BPXA  must  analyze  and  incorporate  the 
marine  mammal  take  that  would  occur. 

Response:  Keeping  in  mind  the 
response  to  the  previous  comment. 
NMFS  notes  that,  while  a  large  oil  spill, 
if  it  occurred,  has  the  potential  to  have 
impacts  on  bowhead  whales  and  other 
marine  mammal  species  that  are  more 
than  negligible,  the  possibility  for  a 
large  oil  spill  to  occur  is  believed  by 
NMFS  to  be  minimal.  The  Corps'  FEIS 
describes  in  detail  calculations  it  made 
for  the  probability  for  a  major  oil  spill 
occurring  at  Northstar.  According  to  that 
document  there  is  a  1.6-5-percent 
chance  of  a  major  oil  spill  occurring 
along  the  offshore  portion  of  the 
pipeline  over  the  first  15  years  of 
operation  and  a  7-percent  chance  that 
there  would  be  a  major  spill  due  to 
platform  operations  over  the  life  of  the 
platform.  NMFS  accepts  these  estimates 
as  the  best  information  available. 

Additionally,  spilled  oil  would  need 
to  occur  at  a  time  and/or  location  where 


it  could  intercept  bowhead  whales  or 
other  marine  mammal  species.  The  FEIS 
describes  the  fate  and  consequences  of 
having  a  major  oil  spill  during  different 
seasons  of  the  year.  NMFS  also 
considers  this  information  to  be  the  best 
scientific  information  available.  As  a 
result,  NMFS  believes  that,  because  the 
likelihood  of  a  major  oil  spill  occurring 
and  impacting  marine  mammals  is  low 
for  the  period  of  these  regulations,  it  is 
both  impractical  and  speculative  to 
calculate  take  levels  for  major  oil  spills. 
The  low  probability  of  a  major  oil  spill 
impacting  marine  mammals  also  allows 
NMFS  to  make  a  determination  that  the 
taking  would  have  no  more  than  a 
negligible  impact  on  marine  mammals 
in  accordance  with  Congressional 
direction  mentioned  previously. 

However,  NMFS  recognizes  that  in 
the  unlikely  event  that  a  major  oil  spill 
did  occur,  the  impact  has  some 
potential  to  be  more  than  negligible.  As 
a  result.  NMFS  has  determined  that,  in 
the  event  a  major  oil  spill  occurs.  .NMFS 
will  need  to  reassess  immediately  its 
determination  in  this  document  that  the 
taking  of  marine  mammals  by  oil  and 
gas  development  activities  in  the 
Beaufort  Sea  is  having  no  more  than  a 
negligible  impact  on  marine  mammals. 
If,  because  the  takings  are  projected  to 
exceed  the  levels  used  in  this  document 
to  make  a  negligible  impact  finding. 
NMFS  can  no  longer  make  a  negligible 
impact  determination.  NMFS  will 
immediately  suspend  the  LOA  issued 
for  the  oil  development  project  causing 
the  impact.  Because  the  LOA 
suspension  falls  under  the  emergency 
determination  for  LOA  suspension 
under  these  regulations,  NMFS  will  not 
provide  a  30-day  public  review  period 
prior  to  suspension.  However.  NMFS 
believes  the  possibilit\'  of  this  situation 
occurring  is  remote. 

Comment  22:  Greenpeace  states  that 
the  NMFS  assertion  of  negligible  impact 
on  endangered  species  or  stock,  despite 
the  fact  that  no  specific  prediction  will 
be  made  about  the  potential  number  of 
bowhead  whales  that  would  be  taken  as 
a  result  of  an  oil  spill  and  cleanup,  is 
arbitrary  and  capricious,  and  fails  to 
utilize  the  best  scientific  and 
commercial  data  available.  The 
conclusion  of  negligible  impact  is  not 
supported  by  any  assertion  of  fact. 

Response:  Please  see  the  response  to 
the  previous  two  comments.  The  FEIS 
discusses  the  potential  for  a  large  oil 
spill,  either  through  a  break  in  the 
pipeline  or  a  blowout.  As  mentioned 
previously,  NMFS  adopts  this 
documentation  as  the  best  scientific 
information  available.  In  addition, 
mitigation  measures  in  place  at 
Northstar,  including  weekly  inspection 
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overflights  of  the  pipeUne  (in  addition 
to  possibly  more  frequent  flights 
transporting  people  and  supplies),  and 
incorporation  of  the  LEO  spill  detection 
system  reduce  the  potential  for  chronic 
leaks  to  go  undetected  for  long  periods 
of  time. 

Comment  23:  Greenpeace  contends 
that  NMFS  only  cursorily  addresses 
impacts  from  oil  spills  and  cleanup  and 
fails  to  analyze  the  cumulative 
exposures  or  the  risk  to  the  entire 
bowhead  population  from  a  prolonged 
disruption  of  a  biologically  important 
behavior  or  from  injury  or  take  over  the 
life  of  the  Northstar  project,  or  duo  to  a 
catastrophic  oil  spill. 

Response:  The  MMPA  requires  NMFS 
to  make  a  determination  that  the  total  of 
such  taking  during  each  5-year  (or  less) 
period  concerned  will  have  a  negligible 
impact  on  the  species  or  stock  of  marine 
mammal,  not  whether  the  takings  will 
be  negligible  over  the  entire  20-30  year 
lifespan  of  Northstar.  Also,  it  is  not 
necessary  for  NMFS  to  fully  describe  the 
impacts  and  the  determinations  made  in 
that  regard  in  the  preamble  to  a 
proposed  rule.  The  concerns  raised  by 
Greenpeace  were  fully  addressed  by  the 
Corps  in  its  FEIS.  Based  upon  that 
document,  NMFS  believes  the  taking 
will  have  no  more  than  a  negligible 
impact  (as  defined  in  §  216.103). 

Comment  24:  Greenpeace  states  that 
oil  spill  trajectory  modeling  has  not 
been  done  to  support  the  conclusion  of 
negligible  impact,  or  the  conclusion  that 
the  impact  will  be  limited  because  the 
trajectory  will  be  confined  to  the 
shoreline.  Also,  Greenpeace  states  that 
there  is  no  consideration  being  given  of 
the  persistence  of  oil  in  the  environment 
when  considering  level  or  numbers  of 
take.  The  toxicity  of  oil  can  persist  in 
the  environment  for  more  than  ten 
years. 

Response:  As  mentioned  previously. 
NMFS  believes  that  the  potential  for  a 
large  oil  spill  occurring  during  the  5- 
year  period  of  these  regulations  is 
remote.  Therefore.  NMFS  believes  that 
the  recommended  studies  or 
considerations  are  unnet:essary  for  it  to 
make  its  negligible  impact 
determination. 

Comment  25:  Greenpeace  states  that 
NMFS  has  provided  no  legal 
justification  for  authorizing  incidental 
take  nor  has  it  utilized  the  best  scientific 
and  commercial  data  available  for  any  of 
its  conclusions.  In  the  draft  regulations, 
NMFS  ignored  important  scientific 
information  indicating  greater  oil  spill 
and  noise  impacts  and  failed  to 
acknowledge  deficiencies  in  many  of 
the  studies  BPXA  relied  on  in  its 
application,  as  noted  by  Albert  (1996, 
1997). 


Response:  NMFS  uses  the  best 
scientific  and  commercial  information 
available  when  making  determinations 
of  negligible  impact  on  marine  mammal 
species  and  no  unmitigable  adverse 
impact  on  species/stocks  for  subsistence 
purposes.  NMFS  believes  that  this 
information  is  contained  in  the  BPXA 
application.  NMFS'  biological  opinion 
and  the  Corps  FEIS  on  Northstar 
provides  this  information.  Without 
Greenpeace  providing  a  reference  for 
Albert  (1996.  1997)  NMFS  is  unable  to 
respond  further  to  the  statement. 

Subsistence  Concerns 

Comment  26:  The  AEWC  notes  that 
the  BPXA  application  estimates  the 
distances  from  the  Northstar  Unit  to  the 
traditional  hunting  areas  for  3  fall 
bowhead  whale  subsistence  villages. 
However,  because  the  bowhead  whale 
moves  in  a  single  westward  migration, 
this  information  is  of  limited  relevance 
to  NMFS*  evaluation  of  potential 
adverse  impacts  on  subsistence. 
Adverse  impacts  to  bowhead  whales 
could  affect  the  subsistence  hunting  of 
any  or  all  10  of  the  villages  depending 
upon  the  severitv  and  timing  of  any  oil 
spill  and  the  perceptions  by  the  various 
villages  on  how  the  oil  affected  the 
quality  of  the  subsistence  product. 

Response:  While  the  bowhead  whale 
moves  in  a  single  westward  migration  in 
the  fall,  except  for  the  unlikely 
occurrence  of  a  significant  oil  spill 
(greater  than  1.000  barrels),  wherein  all 
10  villages'  bowhead  subsistence 
harvest  may  be  affected,  NMFS  believes 
that  the  impact  on  bowhead  whales 
from  Northstar  will  be  limited  to  3 
villages,  and  in  particular  Nuiqsut. 
Nuiqsut  has  the  greatest  potential  to  be 
impacted  by  development  at  Northstar, 
as  its  whaling  customarily  takes  place  m 
the  vicinity  of  the  island 

In  the  past.  NMFS  has  requested, 
without  success,  information  regarding 
the  locations  where  successful  bowhead 
whale  takes  occur  in  the  Beaufort  Sea. 
Considering  that  whalers  are  provided 
with  GPS  receivers,  this  information 
should  be  available  This  information 
could  provide  scientists  with  data  to 
make  assessments  on  the  impacts  from 
oil  and  gas  production  activities  on 
Beaufort  Sea  subsistence  whaling  In  the 
interim.  NMFS  uses  the  more  general 
information  provided  by  the  applicant. 

Based  on  tne  information  to  date, 
however.  NMFS  has  determined  that  the 
potential  for  a  major  oil  spill  to  occur, 
and  for  that  oil  to  intercept  bowhead 
whales  in  the  migratory  corridor,  which 
in  turn,  could  affect  the  subsistence 
harvest  of  all  10  villages,  is  unlikely. 

Comment  27:  The  NSB  notes  that  one 
of  their  primary  concerns  is  the 


potential  for  planned  (oil  development) 
activities  to  disrupt  fall  subsistence 
whaling  by  the  village  of  Nuiqsut.  NSB 
believes  it  is  difficult  to  clearly  identify 
all  of  the  activities  associated  with 
construction  and  operations  which  are 
expected  to  occur  during  this  critical 
period. 

Response:  Activities  that  have  some 
potential  to  occur  during  the  same 
period  as  Nuiqsut  subsistence  whaling 
would  include  any  activities  scheduled, 
but  not  completed,  prior  to  September. 
These  are  described  in  BPXA's 
application.  However,  activities  that 
may  occur  during  that  time  period  may 
be  influenced  by  agreements  made 
during  the  C&AA  negotiations.  Based 
upon  previous  C&AAs.  and  recent 
statements  made  by  BPXA  at  a 
stakeholders  meeting  in  Seattle.  NMFS 
presumes  that  any  activity  that  creates 
noise,  or  has  the  potential  to  disturb 
bowheads,  either  acoustically  or 
visually,  either  will  not  take  place  or 
will  be  modified  during  the  fall 
subsistence  hunt  for  bowheads. 
However,  even  without  an  agreement  to 
curtail  activities  during  this  period, 
NMFS  does  not  believe  these  activities 
will  create  sufficient  level  of  noise  to 
result  in  an  unmitigable  adverse  affect 
on  subsistence  uses  of  the  bowhead. 

Comment  28:  The  AEWC  notes  that 
the  annual  C&AA  is  not  entered  into 
between  BPXA  and  NSB  residents,  but 
by  the  AEWC  on  behalf  of  its  bowhead 
whale  subsistence  hunters. 

Response:  NMFS  concurs  and  has 
made  the  correction  in  this  document. 

Mitigation  Concerns 

Comment  29:  The  AEWC  recommends 
that  NMFS  take  this  opportunity  to 
convene  a  meeting,  or  a  series  of 
meetings,  with  the  AEWC  and  other 
interested  parties  to  (1)  address  arctic 
offshore  oil  production-related  impacts 
to  marine  mammals  and  subsistence 
hunting,  and  (2)  discuss  appropriate 
additional  mitigation  measures  during 
Northstar  oil  production. 

Response:  NMFS  concurs  that  a 
meeting,  or  a  series  of  meetings,  to 
address  mitigation  measures  that  might 
be  adopted  by  the  industry  in  the  event 
that  an  oil  spill  occurs  is  warranted.  In 
that  regard,  NMFS  hosted  a  meeting  on 
February  24.  2000.  between  the  AEWC/ 
NSB  and  the  oil  industry  to  start  a 
dialogue  to  identify  monitoring 
measures  for  both  noise  and  oil  that 
might  be  initiated  to  address  both  short- 
and  long-term,  cumulative  impacts. 
Future  meetings  are  also  planned. 
However,  these  meetings  should  not  be 
confused  with  the  peer-review  meetings 
normally  held  in  late  spring  for  the  open 
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water  noise  monitoring  and  early  fall  for 
on-ice  noise  monitoring  in  Seattle,  WA. 

Comment  30:  Greenpeace  notes  that 
during  the  ice  covered  season,  BPXA 
proposes  no  mitigation  before  mid- 
March,  based  on  the  assumption  that 
female  ringed  seals  establish  their  birth 
lairs  before  pupping  in  late  March  or 
April.  Noting  that  ringed  seals  begin  to 
build  lairs  as  soon  as  the  ice  is  covered 
with  snow,  BPXA  must  mitigate 
harassment  of  ringed  seals  prior  to 
initiation  of  any  construction  activities, 
regardless  of  when  they  commence. 

Response:  The  primary  ice  roads  used 
during  Northstar  construction  (and  later 
during  oil  production),  must  be  almost 
straight-line  in  order  to  effectively 
transport  gravel  from  the  mine  site  to 
Seal  Island  and  for  construction  of  the 
pipeline.  Once  Northstar  and  the 
pipeline  are  constructed,  only  a  single 
primary  offshore  road  will  need  to  be 
constructed  annually,  that  one  along  the 
pipeline  corridor.  As  a  result,  there  is 
little  mitigation  that  has  been  identified 
that  would  be  practical  and  effective 
during  the  construction  of  these  primary 
roads  in  the  early  part  of  the  winter 
season.  However,  secondary  ice  roads 
constructed  later  in  the  season,  are  not 
believed  to  be  confined  to  a  set  track 
and  can  be  constructed  to  avoid  seal 
structures.  As  a  result,  NMFS  has 
imposed  mitigation  measures  in  the 
LOA  which  requires  (1)  Using  trained 
dogs  to  locate  seal  structures  on  all  ice 
roads.  (2)  avoiding  seal  structures  by  a 
minimum  of  150  m  (492  ft)  during 
construction  of  any  roads  other  than  the 
gravel  and  pipeline  primary  roads,  and 
(3)  avoiding,  to  the  greatest  extent 
practicable,  disturbance  of  any  located 
seal  structure  after  March  20. 

It  should  be  recognized  that 
mitigation  (using  trained  dogs) 
conducted  this  year  during  primary  ice 
road  construction  was  implemented 
because  BPXA  did  not  have  an 
authorization  for  harassment  under  the 
MMPA.  and  therefore  needed  to  avoid, 
to  the  greatest  extent  possible,  harassing 
ringed  seals.  At  a  workshop  later  this 
year,  NMFS  will  assess  the  value  and 
practicality  of  using  trained  dogs  as  a 
mitigation  measure  to  locate  seal 
structures  on  the  ice  and  then  halting 
activity  around  the  structure  until  either 
the  animal  voluntarily  vacates  the 
structure  or  biological  observers 
determine  that  the  structure  is 
unoccupied.  Alternatively,  NMFS  may 
determine  that  it  is  preferable  for  the 
ringed  seals  to  be  discouraged,  by 
incidental  construction  noise,  from 
converting  breathing  holes  into  seal 
structures  where  pups  may  later  be 
bom,  and  protentially  injured  or  killed  at 
some  later  time. 


Section  101(a)(5)(A)(ii){l)  of  the 
MMPA  provides  for  regulations  setting 
for  the  permissible  methods  of  taking 
and  other  means  effecting  the  least 
practicable  adverse  impact  on  the 
affected  species  or  stock  and  its  habitat. 
As  ringed  seals  construct  several 
breathing  holes  and  lairs  within  its 
territory,  they  do  not  rely  on  a  single 
structure  during  the  year.  Ice  roads 
constructed  early  in  the  year  will  result 
in  some  minor  harassment  as  ringed 
seals  abandon  certain  breathing  holes,  if 
the  noise  is  distiirbing  to  them.  NMFS 
believes  this  may  be  preferable  to 
avoiding  all  harassment  of  ringed  seals 
during  ice  road  construction  (how  that 
would  be  accomplished  has  not  been 
identified)  and  then  having  the  newborn 
pup,  who  may  be  more  sensitive  to 
noise  than  an  adult,  abandon  a  birthing 
lair  prior  weaning,  and  having  that  pup 
succumb  to  the  effects. 

Comment  31:  Greenpeace  notes  that 
BPXA  is  proposing  to  have  marine 
mammal  monitors  conduct  watches 
commencing  30  minutes  prior  to  such 
noisy  activities  as  impact  hammering 
and  offloading  during  the  open  water 
season.  Greenpeace  states  that  given 
frequent  and  often  extended  periods  of 
impaired  visibility  in  the  Beaufort  Sea 
due  to  fog  and  low,  or  no,  light 
conditions,  BPXA  should  include  work 
restrictions  during  these  times. 

Response:  NMFS  does  not  agree. 
BPXA  proposed  having  marine  mammal 
monitors  to  conduct  observations  for  8 
hours/day  for  2-3  days  during  each 
major  type  of  construction  activity,  and 
during  quiet  periods  before  and/or  after 
these  activities  occur.  Monitors  must 
conduct  observations  a  minimum  of  30 
minutes  prior  to  starting  noisier 
activities.  If  a  marine  mammal  is 
observed  within  an  area  that  might 
cause  Level  A  harassment  (180  dB  for 
cetaceans,  190  dB  for  piimipeds).  work 
cannot  start  until  the  marine  mammal 
has  left  the  safety  zone.  NMFS  has 
clarified  this  requirement  in  the  LOA  to 
require  marine  mammal  monitor(s)  be 
on  watch  during  all  daylight  hours  for 
any  activity  that  results  in  a  SPL  of  at 
least  180  dB  at  any  distance  which 
exceeds  the  island's  land/water 
interface.  This  monitoring  must  begin  in 
daylight  at  least  30  minutes  prior  to 
begiiming  the  activity.  Also,  the  entire 
safety  zone  must  be  visible  during  the 
entire  pre-activity  monitoring  time 
period  in  order  for  the  activity  to  begin. 
This  means  that  noisy  activities  cannot 
start,  or  be  restarted  after  a  time  period 
set  in  the  LOA  during  low  visibility  and 
nighttime  periods. 

As  an  extra  precaution,  work  is 
required  to  cease  whenever  a  marine 
mammal  enters  its  respective  safety 


zone  as  noted  by  an  observer.  However, 
while  certeun  work  must  not  start-up 
until  the  observer  can  ensure  that  the 
safety  zones  are  free  of  marine 
mammals,  once  that  work  begins  it  need 
not  cease  simply  because  weather 
precludes  adequate  observation  during 
inclement  weather  or  nighttime.  NMFS 
presumes  that  anthropogenic  noise  in 
the  area  around  Northstar  will 
discourage  marine  mammal  presence  if 
the  noise  is  bothersome  to  the  animals. 

Comment  32:  Greenpeace  was 
concerned  that  BPXA  proposes  to 
intentionally  harass  marine  mammals  as 
a  form  of  mitigation  in  the  event  of  an 
oil  spill.  Greenpeace  believes  that 
NMFS  should  not  approve  the 
intentional  use  of  harassment  to  reduce 
the  level  of  serious  injury  or  mortality 
Greenpeace  notes  that  regardless  of 
whether  this  technique  constitutes 
acceptable  mitigation  (and  Greenpeace 
asserts  it  does  not),  it  is  not  practical 
given  the  persistence  of  oil  in  the 
environment.  There  is  no  information  or 
reasoned  analysis  of  how  long 
intentional  harassment  will  be  used  as 
a  mitigation  strategy  during  an  oil  spill 
and  just  how  much  reduction  in  Level 
A  harassment  will  be  achieved. 

Response:  The  intentional  harassment 
of  marine  mammals  for  the  health  and 
welfare  of  the  animal  is  under  another 
provision  of  the  MMPA  and  not  under 
this  section.  In  the  event  that  a 
significant  oil  spill  occurred.  NMFS  and 
other  agencies  would  determine  how 
best  to  protect  marine  mammals  from 
oil. 

Comment  33:  Greenpeace  is 
concerned  that  BPXA  cites  its  Oil 
Discharge  Prevention  and  Contingency 
Plan  (ODPCP)  as  a  mitigation  measure 
for  protecting  marine  mammals. 
Mitigation  should  not  be  assumed  imtil 
BPXA  can  reasonably  prove  its  ability'  to 
respond  and  remove  oil  from  the 
environment. 

Response:  While  NMFS  considers  the 
ODPCP  to  be  a  mitigation  measure  to 
reduce  impacts  to  marine  manunals. 
NMFS  also  recognizes  the  inability  to 
respond  to  an  oil  spill  in  the  waters 
surrounding  Northstar  at  certain  times 
and  in  certain  conditions.  These 
constraints  to  respond  in  all  seasons  and 
weather  conditions  has  been  discussed 
in  detail  in  Chapter  8  of  the  Corps  FTilS. 

Comment  34:  The  MMC  recommends 
that  NMFS  review  the  ODPCP  to  assure 
that  the  risk  of  spills  has  been  estimated 
appropriately;  require  modification  of 
the  contingency  plan  if  everything 
feasible  has  not  been  done  to  minimize 
the  risk  of  spills  occurring  and 
impacting  marine  mammals;  and 
provide  for  periodic  site  inspections  as 
part  of  the  long-term  monitoring 
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prDgram  to  assun?  that  the  contingoniiv 
plan  can  he  implemented  as  and  when 
necessary.  Finally,  the  MMC 
recommends  that  an  assessment  of  the 
contingency  plan  and  any  monitoring 
requirements  he  included  in  any 
Federal  Register  document  puhlished  to 
promulgate  final  regulations  on  this 
action. 

Response:  NMFS  helieves  that  it  has 
neither  the  expertise  to  determine  the 
adequacy  of  the  ODF'C^P.  nor  the 
authority  under  the  MMPA  to  require 
the  ODPCP  he  modified  by  BPXA  or  to 
place  these  requirements  on  Federal  or 
state  agencies  with  such  authority.  As 
the  MMC  noted  in  its  comment,  the 
ODPCP  has  been  approved  by  the  U.S. 
Department  of  Transportation,  the  U.S. 
Coast  Guard,  the  Minerals  Management 
Service  (MMS),  and  the  State  of  Alaska 
Department  of  Environmental 
(Conservation.  For  its  determinations  of 
negligible  impact,  NMFS  relies  on  the 
information,  including  estimates  of  risk 
from  oil  spills,  contained  in  the  FEIS. 

Monitoring  (Concerns 

Comment  J5:  The  NSB  believ»!s  that 
the  proposed  marine  mammal 
monitoring  plan  in  its  present  form  is 
inadequate.  The  plan,  and  espet:ially  the 
proposal  for  passive  acoustic  monitoring 
of  fall  migrating  bowhead  whales, 
should  b(>  revised  and  made  clearer 

Response:  BPXA's  technical  plan  for 
marine  mammal  and  acoustic 
monitoring  during  I'onstruction  of 
Northstar  was  subinitttul  to  NMFS  in 
May,  1999,  as  a  supplement  to  its 
November  1998.  petition.  That  plan  was 
reviewed  at  the  peer  review  workshop 
held  in  Seattle,  \V.\  on  luly  1.  1999,  and 
revised  in  August  1999,  based  on  the 
recommendations  made  during  the 
workshop  The  NSB  participated  in  that 
workshop.  NMFS  does  not  believe  that 
it  is  necessary  at  this  time  to  retjuest 
BPXA  to  revise  the  pl.in  prior  to 
providing  all  partitvs  at  the  workshop  an 
opportunity  to  respond.  Since  this  plan 
will  be  reviewed  again  later  this  vear, 
the  comments  and  recoaunendations 
made  by  the  N.SB  will  be  placed  on  this 
years  meeting  agenda. 

domment  .16:  (IreenptMce  notes  that, 
although  NMFS  is  proposing  regulations 
governing  the  taking  of  marine 
mammals  during  the  construction  and 
operation  of  Northstar,  the 
accompanying  marine  mammal 
monitoring  program  only  applies  to 
projec:t  c:onstructi()n.  The  monitoring 
program  fails  to  outline  a  program  for 
monitoring  marine  mammal  takes 
during  Northstar  operation 

Response:  BPXA's  revised  monitoring 
plan  as  submitted  on  September  1.  1999. 
provides  detailed  description  of 


proposed  monitoring  during 
construction.  This  mimitoring  had  lieon 
amended  based  on  comments  received 
during  the  Arctic  Peer  Review 
Workshop  held  in  Seattle,  VVA  on  July 
1,  1999. 

A  detailed  description  of  monitoring 
during  Northstar  operations  was  not 
submitted  at  the  time  because  that 
monitoring  program  would  not  begin 
until  oil  drilling  operations  began, 
approximately  November  2000.  BPXA 
will  submit  a  monitoring  plan  for 
operations  in  sufficient  time  for  that 
plan  to  be  reviewed  by  peers  and  the 
general  public.  NMFS  anticipates  public 
review  on  the  monitoring  plan  during 
the  first  vear  of  operations  will  be 
conducted  during  the  public  comment 
period  on  an  application  for  LOA 
renewal,  which  will  be  contingent  on 
submission  of  an  adequate  monitoring 
plan  In  the  interim,  BPXA  will 
continue  monitoring  impacts  as 
described  in  the  August  20.  1999, 
Technical  Monitoring  Plan.  As  stated  in 
BPXA's  application,  monitoring  during 
operations  will  require  evaluation  based 
on  the  results  of  monitoring  during 
construction  and  any  other  information 
that  becomes  available  in  the  interim. 
NMF.S  intends  to  continue  past  practice 
and  have  annual  submissions  of 
proposed  monitoring  plans  and  to  have 
those  plans  peer  reviewed  prior  to 
implementation. 

Comment  37:  Greenpeace  believes 
that  specific  monitoring  requirements 
should  be  included  in  the  regulations, 
not  in  the  LOA. 

Response:  If  specific  monitoring 
conditions  are  contained  in  the 
regulations,  modifications  to  the 
monitoring  wcmid  require  an 
amendment  to  the  regulations  prior  to 
implementation.  This  would  prevent 
prompt  implementation  of  revised 
monitoring  based  on  the  annual  review 
process,  or  in  response  to  an  unusual 
event,  as  can  be  done  by  having  spe<:ific 
monitoring  conditions  contained  in  an 
LOA.  As  a  result.  NMFS  has  not 
adopted  this  re<:ommt!ndation. 
However,  it  should  be  noted  that  BPXA 
must  comply  with  the  conditions  of  the 
LOA,  so  it  w(juld  be  responsible  for 
implementing  any  monitoring  identified 
in  the  LOA 

Comment  38:  Cireenpeace  states  that 
NMF.S  cannot  assume  that  the  impacts 
of  the  Northstar  operations  on  marine 
mammals  will  be  negligible  in  the 
absence  of  a  detailed  monitoring 
program  to  back  up  that  assertion. 

Response:  NMFS  believes  that  the 
results  from  monitoring  are  useful  to 
support  or  refute  its  determinations  that 
takings  are  having  a  negligible  impact 
on  affected  marine  mammal  stocks  and 


not  having  an  unmitigahle  adverse 
impact  on  subsistence  uses  of  marine 
mammals.  However,  a  detailed 
monitoring  program  is  not  a 
requirement  under  the  MMPA  before 
NMFS  can  make  these  determinations: 
the  MMPA  requires  only  that  a 
monitoring  program  be  required  under 
regulations  authorizing  the  taking.  For 
Northstar,  NMFS  expects  that,  through 
the  peer  review  process,  a 
comprehensive  monitoring  program  will 
be  implemented  that  will  provide  the 
necessary  information  on  impacts  on 
marine  mammals. 

Comment  39:  Greenpeace  states  that 
BPXA's  proposed  plan  to  establish  a 
peer  review  process  as  outlined  in  its 
monitoring  plan  is  not  sufficiently 
independent  to  meet  the  standards  of 
the  MMPA.  The  regulations  should 
require  BPXA  to  submit  the  monitoring 
plans  well  in  advance  so  that  NMFS  can 
instigate  its  own  independent  peer 
review,  and  require  that  its 
recommendations  be  incorporated  into 
the  final  plans. 

Response:  The  peer  review  process 
described  in  BPXA's  Technical  Plan  for 
Marine  Mammal  and  Acoustic 
Monitoring  During  Construction  of  BP's 
Northstar  Oil  Development  in  the 
Alaskan  Beaufort  Sea,  2000,  is  the  same 
as  NMFS'  Arctic  Peer  Review  Workshop 
held  annually  in  Seattle,  \VA. 
Participants  in  this  workshop,  and 
similar  workshops  held  to  discuss  on- 
ice  monitoring  of  seals,  typically 
inc:lude  representatives  from  industry, 
the  NSB.  the  AEWC,  universities, 
environmental  organizations,  and  state 
and  Federal  government. 

It  should  be  understood  that 
independent  peer  review  in  this  context 
means  a  review  by  other  than  NMFS, 
the  oil  industry  and  its  contractors,  and 
the  AEW{7NSB.  However,  independent 
peer  review  is  not  required  for 
authorizations  issued  under  section 
101(a)(5){A)  of  the  MMPA.  While  peer 
review  of  monitoring  plans  has  been 
incorporated  into  these  regulations  in 
accordance  with  findings  made  at  a 
workshop  held  in  Seattle  in  1994  with 
the  .\EWC,  the  oil  and  gas  industr\'  and 
others,  independent  pfeer  review  is  at 
the  discretion  of  NMFS.  On  April  9. 
1999  (64  FR  17347),  NMFS  requested 
nominations  for  the  voluntarv' 
participation  in  the  peer  review  process. 
Due  to  a  lack  of  interest  expressed  by 
the  public  in  response  to  this  notice, 
NMFS  has  decided  to  reserve  use  of  an 
independent  peer  review  to  matters  of 
significant  dispute  between  the  AEWC, 
NMFS,  and/or  the  Holder  of  an  LOA.  In 
general,  specific  requirements  for 
independent  peer  review  will  be 
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determined  in  advance  and  noted  in  an 
LOA. 

Comment  40:  Both  the  MMC  and 
BPXA  note  that  the  preamble  to  the 
proposed  rule  failed  to  mention  the 
acoustic  monitoring  program  for 
bowhead  whales  described  in  BPXA's 
revised  application  and  monitoring 
plan. 

Response:  NMFS  acknowledges  the 
oversight,  BPXA's  technical  plan  for 
marine  mammal  and  acoustic 
monitoring  during  construction  at 
Northstar  proposed  seven  monitoring 
tasks,  not  six.  These  tasks  are  listed 
elsewhere  in  this  document. 

Comment  41:  The  MMC  recommends 
that  NMFS  review  past  aerial  siuvey 
data  to  determine  whether  the  surveys 
conducted  by  the  MMS  are  likely  to 
provide  sufficient  information  to  assess 
the  utility  of  the  proposed  acoustic 
monitoring  and  if  the  MMS'  surveys  are 
judged  unlikely  to  provide  sufficient 
data,  require  that  additional  surveys  be 
done  during  the  construction  phase  to 
document  the  presumed  effectiveness  of 
the  acoustic  monitoring. 

Response:  Thank  you  for  this 
recommendation.  As  noted  in  BPXA's 
application,  use  of  an  acoustical 
monitoring  system  is  planned  to  be 
tested  in  2000.  The  purpose  of  the 
system  is,  in  part,  to  assess  the 
feasibility  of  its  use  as  an  alternative  to 
aerial  surveys.  In  addition  to  MMS 
surveys,  additional  aerial  surveys  for 
bowheads  are  conducted  in  the  region  to 
assess  impacts  from  seismic  work.  This 
data  would  also  be  available  for 
analysis.  As  a  result,  the  MMC's 
comments  have  been  forwarded  to 
NMFS  scientists  and  others  for 
consideration.  However,  NMFS 
recommends  MMC  scientists  participate 
in  the  peer  review  workshops  so  that  the 
concerns  of  the  MMC  can  be  addressed 
more  directly. 

Comment  42:  The  MMC,  because  of 
perceived  uncertainties  in  the  data 
regarding  impacts  to  ringed  seals  and 
polar  bears  and  interactions  between 
these  two  species,  recommends  that 
monitoring  of  polar  bears  and  polar  bear 
den  sites  required  by  regulations  and 
LOAs  issued  by  the  U.S.  Fish  and 
Wildlife  Service  (USFWS)  will  be 
coordinated  with  the  ringed  seal 
monitoring  required  by  this  set  of 
regulations  and  LOAs. 

Response:  NMFS  is  unaware  of  any 
evidence  that  increased  interactions 
between  polar  bears  and  ringed  seals 
will  occur  as  a  result  of  construction  of 
ice  roads  and  the  reconstruction  of  Seal 
Island.  To  the  extent  practicable,  on-ice 
monitoring  of  ringed  seals  and  polar 
bears  has  been,  and  will  be. 
coordinated.  NMFS  notes  that  often  the 


same  biological  observers  conducting 
ringed  seal  observations  are  also 
conducting  polar  bear  observations.  In 
addition,  the  USFWS  has  attended  on- 
ice  peer  review  workshops  wherein 
NMFS  and  others  review  previous 
monitoring  and  upcoming  monitoring 
plans.  The  MMC  concerns  expressed 
here  will  be  reviewed  at  the  next 
meeting.  NMFS  recommends  that,  if  the 
MMC  has  any  suggestions  regarding 
appropriate  study  designs  to  determine 
whether  oil  and  gas  activity  results  in 
increased  interactions  between  polar 
bears  and  ringed  seeds,  they  should 
provide  that  information  to  NMFS  prior 
to  the  next  on-ice  peer  review  meeting. 

Comment  43:  Greenpeace  asserts  that 
BPXA's  monitoring  program  relies  on 
ineffective  methods  for  monitoring 
ringed  seals. 

Response:  To  the  extent  practicable, 
NMFS  follows  the  guidelines  in  Swartz 
and  Hofman  (1991)  when  reviewing  and 
making  reconunendations  on 
monitoring  oil  and  gas  activities  in 
Arctic  waters.  Based  on  that  document, 
and  the  results  of  a  workshop  held  in 
Seattle  in  October  1999,  BPXA  has 
implemented  a  monitoring  program 
using  dogs  to  locate  ringed  seal 
structures  in  the  ice.  However,  NMFS 
notes  that  using  dogs  this  winter,  prior 
to  issuance  of  an  LOA,  does  not  mean 
that  dogs  will  be  required  each  year  that 
ice  roads  are  constructed.  That 
determination  will  be  based  in  part  on 
the  recommendations  of  scientists  and 
the  value  of  the  information  provided  by 
this  method  of  data  collection. 
Generally,  in  cases  where  ice  roads  are 
constructed  early  in  the  year,  under  an 
LOA  or  IHA  to  take  marine  mammals, 
NMFS  has  questioned  the  need  for  dogs 
to  monitor  harassment  takings. 
However,  in  order  to  protect  newborn 
pups,  dogs  will  be  required  under  an 
LOA,  whenever  new,  secondary,  ice 
roads  are  constructed  cdfer  March  1 . 

Following  Swartz  and  Hofman  (1991). 
NMFS  has  determined  that  the  Before- 
After  Control-Impact  (BACI)  study  of 
ringed  seal  distribution  meets  the 
monitoring  requirements  for  assessing 
impacts  on  ringed  seals  during 
wintertime  construction  and  operation. 
This  does  not  mean  however,  that 
additional  or  alternative  ringed  seal 
monitoring  will  not  be  required  in 
futiu-e  years  under  an  LOA.  Such 
monitoring  may  be  imposed  as  a  result 
of  future  peer  review  workshops. 

Reporting  Concerns 

Comment  44:  The  AEWC  requests 
that,  when  scheduling  review  periods, 
NMFS  give  due  consideration  to  the 
time  of  year  when  that  period  will 
occin.  Spring  bowhead  whale 


subsistence  hunting  generally  is  most 
intense  for  our  communities  during 
April.  May,  and  June.  In  addition,  the 
annual  meetings  of  the  International 
Whaling  Commission,  usually  are 
scheduled  sometime  between  early  May 
and  mid-July.  These  meetings  last  a  total 
of  4  weeks  and  require  intense 
preparation. 

Response:  Considering  that  the  fall 
bowhead  whaling  season  begins  aroimd 
September  1  and  continues  for  several 
weeks,  wherein  the  AEWC  is  also  not 
available  for  reviewing  documents  and 
meeting,  there  is  limited  time  diuing  the 
year  for  an  annual  review. 

As  proposed  previously,  an  interim 
report  was  due  180  days  prior  to 
expiration  of  an  LOA.  If  an  LOA  expires 
early  in  the  year,  as  is  expected  w'th  the 
Northstar  LOA,  then  the  report  would 
be  due  6  months  prior  to  that  date,  or 
in  late  smnmer  of  the  previous  year. 
Because  of  the  timing,  this  report 
obviously  could  not  include  an 
assessment  of  the  activity's  impact  on 
bowhead  whales  and  the  subsistence 
harvest  that  year  since  the  fall  migration 
would  only  be  starting  at  that  time. 
Therefore,  this  report  would  need  to 
contain  an  assessment  of  the  previous 
year's  impact  on  bowhead  whales, 
requiring  the  use  of  dated  information, 
and  putting  the  data  out  of  synchrony 
with  the  actual  taking  of  marine 
manunals  during  that  LOA  period  of 
validity.  However,  this  is  realistic 
considering  that  it  takes  6-7  months  to 
incorporate  MMS  aerial  survey  data  on 
bowheads  into  an  analysis  of  impacts 
from  an  oil  and  gas  exploration  or 
development  activity. 

As  a  result,  because  of  the  importance 
of  having  a  peer  review  of  both 
monitoring  plans  and  the  results  from 
previous  monitoring,  NMFS  has 
amended  the  regulations  and  is 
requiring  holders  of  LOAs  to  provide 
two  interim  reports,  the  first  due  90 
days  after  the  end  of  the  on-ice  season 
(approximately  September  15^  for  the 
report),  and  the  second  due  90  days 
after  the  end  of  the  fall  bowhead 
migration  in  the  Beaufort  Sea 
(approximately  February-  I'''  for  the 
report).  NMFS  will  also  require  a  draft 
comprehensive  report  by  May  1"^'  of  the 
year  following  the  year  of  validity  of  the 
LOA.  NMFS  recognizes  that  this  means 
that  the  first  year  LOA  for  Northstar  will 
only  have  a  report  on  the  on-ice 
monitoring  due  to  NTvlFS  by  the  time 
NMFS  needs  to  consider  a  renewal  of 
the  first-year  LOA. 

Finally,  NMFS  will  require  a  final 
comprehensive  report  on  all  marine 
mammal  monitoring  and  research 
conducted  by  the  holder  of  its  LOAs 
during  the  period  of  these  regulations 
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must  b«  .subniitttni  at  least  240  days 
prior  to  e.xpiration  of  these  ref^ulations 
or  240  days  after  the  expiration  of  these 
regulations,  if  renewal  of  the  regulations 
has  not  been  requested 

CJomnifnt  45  The  NSB  believes  that 
the  proposed  method  for  project  review 
(two  reviews/year,  one  through  the 
mail)  is  not  adequate  One  meeting  is 
needed  to  review  the  draft  proposal  and 
a  .second  meeting  is  needed  to  review 
the  draft  report 

Rtfsponsf  NMP'S  disagrees  that  a 
meeting  is  ntH:essary  solely  to  review 
BPXA's  draft  monitoring  report(s)  For 
continuity,  this  report  (which  is  a  report 
on  the  results  of  previous  years' 
monitoring  programs),  is  usually 
reviewed  and  critiqued  at  the  same  time 
the  NSB  and  others  are  ret;ommending 
monitoring  measures  for  the  upcoming 
season.  NMFS  believes  that  discussion 
on  the  results  of  previous  monitoring  at 
the  same  time  as  discussion  of  the 
upcoming  monitoring  plan,  facilitates 
recommendations  on  appropriate 
monitoring  and/or  research 

In  addition,  recognizing  the  period  of 
time  when  NSB  residents  are  not 
available  to  meet  (discus.sed  previously 
in  this  document)  and  because  the  NSB. 
NMFS.  and  others  are  already 
sponsoring  and/or  participating  in  three 
meetings  annually  on  this  issue,  one  for 
open  water  monitoring,  a  set:ond  for 
winter  (on-ice)  monitoring,  and  a  third 
to  address  short-  and  long-term 
monitoring  for  effects  from  potential  oil 
spills  on  marine  mammals,  a  fourth 
meeting  limited  to  discussion  on  the 
results  of  previous  year's  monitoring  is 
simply  not  practical  at  this  time. 

ESA  (Joncems 

Comment  46:  Greenpeace  contends 
that  the  proposed  rule  (64  FR  57010, 
October  22.  1999)  violates  section 
7(a)(2)  of  the  ESA  because  it  fails  to 
insure  that  actions  to  approve 
regulations  are  not  likely  to  jeopardize 
the  continued  existence  of  endangered 
species,  after  required  consultation  and 
using  the  best  scientific  and  cummorcial 
data  available 

Response:  With  the  issuance  of  a 
Biological  Opinion  (BO)  on  March  4. 
1999,  NMFS  completed  formal 
consultation  with  the  Clorps  under 
section  7  of  the  ESA  for  the  construction 
and  operation  of  the  Northstar  project 
The  BO.  which  found  that  the 
construction  and  operation  of  the 
Northstar  project  activity  will  not 
jeopardize  the  continued  existence  of 
any  species  under  the  jurisdiction  of 
NMFS,  was  based  upon  the  best 
scientific  and  commercial  data 
available.  Because  issuance  of  these 
regulations  and  an  LOA  to  BPXA  for  the 


incidental  take  of  bowhead  whales  is 
also  considered  a  Federal  action.  NMFS 
has  conducted  a  consultation  under 
section  7  with  it.self  on  this  action  The 
finding  by  NMFS  is  that  an 
authorization  for  the  taking  of  bowhead 
whales  incidental  to  ironstruction  and 
production  of  the  Northstar  Unit,  under 
section  101(a)(5)(A)  of  the  MMPA.  while 
it  may  adversely  afft^ct  bowhead  whales. 
IS  not  likely  to  j(»opardize  its  continued 
existence  If  new  information  is 
obtained  which  affect  bowhead  whales 
in  a  manner  or  to  an  extent  not 
previously  considered,  or  if  the  level  of 
incidental  take  is  exceeded,  reinitiation 
of  consultation  will  be  undertaken. 

Comment  47:  Greenpeace  also 
contends  that,  by  proposing  the 
regulation.  NMFS  has  made  an 
irreversible  and  irretrievable 
commitment  of  resources  with  respect 
to  the  Northstar  project,  which  has  the 
effe<:t  of  foreclosing  the  formulation  or 
implementation  of  reasonable  and 
prudent  alternative  measures  which 
would  not  violate  section  7(a)(2)  of  the 
ESA 

Response:  NMFS  does  not  agree  that 
it  has  made  an  irreversible  and 
irretrievable  commitment  of  resources 
in  conjunction  with  proposing 
regulations  for  the  project.  NMFS 
completed  its  se<:tion  7  resptmsibilities 
prior  tn  issuance  of  this  final  rule 

(Comment  48:  Greenpeace  believes 
that  the  proposed  rule  (64  FR  57010. 
October  22.  1999)  fails  to  utilize  its 
authorities  in  furtherance  of  the 
purposes  of  section  7(a)(  1 )  of  the  ESA  by 
carrying  out  programs  for  the 
conservation  of  endangered  species 

Response:  t;onser\ation 
recommendations  under  se<:tion  7(a)(1) 
of  the  ESA  were  provided  by  NMFS  to 
the  Corps  in  the  Northstar  BO  These 
include  (1)  Vessel  operations  should  be 
scheduled  to  minimize  operations  after 
August  31  of  each  year  in  order  to 
reduce  potential  harassment  of 
migrating  bowhead  whales.  (2)  utilize 
agitation  tet:hnique  for  placement  of 
sheetpiling  and  piling  instead  of  pile- 
driving  whenever  practicable.  (3) 
develop  and  conduct  an  acoustic 
monitoring  study  during  construction 
and  initial  operation,  and  (4)  conduct  or 
support  studies  to  describe  the  impact 
of  Northstar  on  the  migrational  path  of 
bowhead  whales  in  the  Beaufort  Sea 

Additif)nal  conservation 
recommendations  to  reduce  impacts  on 
the  endangered  bowhead  whale  are 
contained  in  these  regulations,  the 
BPXA  LOA.  and  the  Incidental  Take 
Statement  issued  to  the  Corps  under 
section  7(a)(2)  of  the  ESA. 

Comment  49  Greenpeace  notes  that 
the  proposed  rule  (64  FR  57010.  October 


22.  1999)  states  that  NMFS  has  begun 
consultation  under  section  7.  but  that 
there  has  been  no  public  release  of 
information  concerning  the  scope  of 
consultation  nor  of  a  biological 
assessment  which  adequately  assess 
these  impacts 

Response:  While  there  is  no 
rtKjuirement  in  the  ESA  for  making  that 
information  public,  this  document 
notifies  the  public  of  the  completion  of 
section  7  consultation.  Recognizing  that 
impacts  on  li.sted  species  will  result 
from  the  activity  itself,  not  from  the 
issuance  of  an  authorization  for  the 
incidental  taking.  NMFS  has  determined 
that  the  issuance  of  5-year  regulations 
for  the  Northstar  Project,  and  a  1-year 
LOA,  may  affect  bowhead  whales,  the 
action  was  unlikely  to  jeopardize  the 
stock's  continued  existence.  Because 
Biological  Assessments  are  written  at 
the  discretion  of  the  action  agency,  and 
because  a  BO  was  written  previously  on 
the  major  action  (i.e..  on  construction 
and  operation  of  Northstar).  a  new 
Biological  Assessment  is  not  necessary 
for  this  action  and,  therefore,  one  was 
not  prepared. 

Comment  50:  There  was  no  incidental 
take  statement  in  the  Northstar  BO. 

Response:  That  is  correct.  Whenever  a 
marine  mammal  species  listed  as 
endangered  or  threatened  under  the 
ESA  is  involved,  section  7(b)(4)(C)  of 
the  ESA  requires  that  the  taking  is  also 
authorized  pursuant  to  section  101(a)(5) 
of  the  MMPA  Until  the  requirements  of 
both  the  MMPA  and  ESA  are  met,  an 
incidental  take  statement  cannot  be 
issued  The  issuance  of  an  LOA  to 
BPXA  for  Northstar  will  meet  the 
MMPA  requirements  and  an  Incidental 
Take  Statement  can  be.  and  will  be, 
issued  shortly 

Comment  51:  Greenpeace  states  that 
the  proposed  rule  results  in  a  taking  of 
a  protected  species  in  violation  of 
section  9  of  the  ESA. 

Response:  The  taking  of  endangered 
bowhead  whales  incidental  to  the 
construction  and  operation  of  the 
Northstar  Unit  is  not  expected  to  be  in 
violation  of  section  9  of  the  ESA.  Under 
the  terras  of  section  7(b)(4)  and  section 
7(o)(2),  taking  that  is  incidental  to,  and 
not  intended  as  part  of.  the  agency 
action  is  not  considered  to  be  prohibited 
taking  under  the  ESA  provided  that 
such  taking  is  in  compliance  with  the 
terms  and  condition  of  the  Incidental 
Take  Statement.  As  mentioned 
previously,  the  incidental  taking  of 
bowhead  whales  under  the  ESA  will  be 
authorized  through  an  Incidental  Take 
Statement  issued  under  section  7  of  the 
ESA. 

Comment  52:  The  original  Northstar 
BO  did  not  address  the  quantitative 
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information  submitted  by  BPXA  in  its 
incidental  take  publication  regarding 
expected  level  of  takes,  such  as  173- 
1.533  bf)wheads  annually,  or  sources  of 
impacts,  such  as  16.800  large-volume 
haul  trips,  28,500  dump  trucks,  etc. 

Response:  The  Biological  Assessment 
was  first  submitted  to  NMFS  bv  the 
Corps  on  May  19.  1998.  with 
supplemental  information  provided  on 
July  10.  1998.  This  was  prior  to  BPXA 
submitting  information  for  an  IHA  on 
August  12.  1998  (63  FR  57096.  October 
26.  1998).  or  on  November  30.  1998,  for 
this  action.  While  NMFS  could  have 
included  this  additional  information  in 
its  BO,  this  information  was  considered 
preliminary  at  the  time  and  unnecessary 
for  making  a  determination  on  whether 
or  not  the  activity  could  jeopardize  the 
bowhead  whale's  continued  existence. 
Estimates  of  bowhead  whale  takes  by 
harassment  have  been  evaluated  during 
this  rulemaking  and  will  be 
incorporated  as  appropriate  into  the 
Incidental  Take  Statement.  NMFS  notes 
however,  that  the  activities  mentioned 
by  the  commenter  will  occur  during  the 
winter  and  will  not  affect  bowheads. 

Comment  53:  Greenpeace  believes 
that  NMFS  has  failed  to  conduct  a  North 
Slope-wide  assessment  of  the  impacts  to 
bowhead  whales  from  reasonably 
foreseeable  exploration  and 
development  activities  in  the  Beaufort 
Sea. 

Response:  NMFS'  evaluation  of  the 
cumulative  effects  on  bowhead  whales, 
by  Beaufort  Sea  activities,  were 
addressed  in  part  V.  of  the  March  4, 
1999,  BO. 

Description  of  Habitat  and  Marine 
Mammal  Affected  by  the  Activity 

The  DEIS  and  FEIS  prepared  for  the 
Northstar  development  (Corps.  1998. 
1999)  contains  a  detailed  description  of 
the  Beaufort  Sea  ecosystem  and  its 
associated  marine  mammals.  Those 
documents  are  part  of  the  record  of 
decision  of  this  rulemaking.  A  copy  of 
the  FEIS  is  available  from  the  Corps 
upon  request  (see  ADDRESSES). 

Marine  Mammals 

The  Beaufort/Chukchi  Seas  support  a 
diverse  assemblage  of  marine  mammals, 
including  bowhead  whales  [Balaena 
mysticetus).  gray  whales  [Eschrichtius 
robustus],  beluga  whales 
(Delphinapterus  leucas).  ringed  seals 
{Phoca  hispida),  spotted  seals  [Phoca 
largha)  and  bearded  seals  {Erignathus 
barbatus).  Descriptions  of  the  biology 
and  distribution  of  these  species  and  of 
others  can  be  found  in  several 
documents  (e.g.,  Hill  and  DeMaster, 
1998)  including  the  BPXA  application 
(BPXA.  1999)  and  the  previously 
mentioned  FEIS.  Please  refer  to  those 


documents  for  specific  information  on 
these  species.  These  documents  are  part 
of  this  rulemaking.  In  addition  to  the 
species  mentioned  in  this  paragraph. 
Pacific  walrus  {Odobenus  rosmarus)  and 
polar  bears  (Urus  maritimus)  also  have 
the  potential  to  be  taken.  Appropriate 
applications  for  taking  these  species 
under  the  MMPA  have  been  submitted 
to  the  USFWS  by  BPXA. 

Potential  Effects  on  Marine  Mammals 

X'oise  Impacts 

Sounds  and  non-acoustic  stimuli  will 
be  generated  during  construction  by 
vehicle  traffic,  ice-cutting,  pipeline 
construction,  offshore  trenching,  gravel 
dumping,  sheet  pile  driving,  and  vessel 
and  helicopter  operations.  Sounds  and 
non-acoustic  stimuli  will  be  generated 
during  oil  production  operations  by 
generators,  drilling,  production 
machinerv'.  gas  flaring,  camp  operations 
and  vessel  and  helicopter  operations. 
The  sounds  generated  from  construction 
and  production  operations  and 
associated  transportation  activities  will 
be  detectable  underwater  and/or  in  air 
some  distance  away  from  the  area  of  the 
activity,  depending  upon  the  nature  of 
the  sound  source,  ambient  noise 
conditions,  and  the  sensitivity  of  the 
receptor.  At  times,  some  of  these  sounds 
are  likely  to  be  strong  enough  to  cause 
an  avoidance  or  other  behavioral 
disturbance  reaction  by  small  numbers 
of  marine  mammals  or  to  cause  masking 
of  signals  important  to  marine 
mammals.  The  type  and  significance  of 
behavioral  reaction  is  likely  to  depend 
on  the  species  and  season,  and  the 
behavior  of  the  animal  at  the  time  of 
reception  of  the  stimulus,  as  well  as  the 
distance  and  level  of  the  sound  relative 
to  ambient  conditions. 

In  winter  and  spring,  on-ice  travel  and 
construction  activities  will  displace 
some  small  numbers  of  ringed  seals 
along  the  ice  road  and  pipeline 
construction  corridors.  BPXA  began 
winter  construction  activities  in  mid-. 
December,  1999.  well  in  advance  of 
female  ringed  seals  establishing  birthing 
lairs  beginning  in  the  latter  half  of 
March.  The  noise  and  general  human 
activity  may  displace  female  seals  away 
from  activity  areas  and  could  negatively 
affect  the  female  and  young,  if  the 
female  remained  in  the  vicinity  of  the 
ice  road. 

During  the  open-water  season,  all  six 
species  of  whales  and  seals  could 
potentially  be  exposed  to  vessel  or 
construction  noise  and  to  other  stimuli 
associated  with  the  planned  operations. 
Vessel  traffic  is  known  to  cause 
avoidance  reactions  by  whales  at  certain 
times  (Richardson  et  ah,  1995).  Pile 


driving,  helicopter  operations,  and 
possibly  other  activities  may  also  lead  to 
disturbance  of  small  numbers  of  seals  or 
whales.  In  addition  to  disturbance,  some 
limited  masking  of  whale  calls  or  other 
low-frequency  sounds  potentially 
relevant  to  bowhead  whales  could  occur 
(Richardson  et  al.  1995:  BPX.'\.  1999). 

A  more  detailed  description  of 
potential  impacts  from  construction  and 
operational  activities  on  marine 
mammals  can  be  found  in  BPX.A's 
application  (BPXA.  1999)  and  the  Corps' 
FEIS  (Corps.  1999).  That  information  is 
accepted  by  NMFS  as  a  summation  of 
the  best  scientific  information  available 
on  the  impacts  of  noise  on  marine 
mammals  in  this  area.  Additional 
information  used  by  NMFS  in  this 
determination  can  be  found  in 
Richardson  et  al.  (1995)  and  the 
references  provided  in  SPX-^'s 
application. 

Oil  Spill  Impacts 

For  reasons  stated  in  the  application. 
BPXA  believes  that  the  effects  of  oil  on 
seals  and  whales  in  the  open  waters  of 
the  Beaufort  Sea  are  likely  to  be 
negligible,  but  there  could  be  effects  on 
whales  in  areas  where  both  oil  and  the 
whales  are  at  least  partially  confined  in 
leads  or  at  the  ice  edge.  In  the  spring, 
bowhead  and  beluga  whales  migrate 
through  offshore  leads  in  the  ice. 
However,  given  the  probable  alongshore 
trajectory  of  oil  spilled  from  Northstar, 
in  relation  to  the  whale  migration  route 
through  offshore  waters,  interactions 
between  oil  and  whales  are  unlikely  in 
the  spring.  In  the  summer,  bowheads  are 
normally  found  in  Canadian  waters,  and 
beluga  whales  are  found  far  offshore.  As 
a  result,  at  this  time  of  the  year,  these 
species  will  be  unaffected  should  a  spill 
occur.  However,  oil  that  persists  in  the 
Beaufort  Sea  into  the  fall  or  winter  and 
is  not  contained  and/or  removed  may 
impact  bowhead  whales. 

In  the  fall,  the  migration  route  of 
bowheads  can  be  close  to  shore.  If 
bowheads  were  moving  through  leads  in 
the  pack  ice.  or  were  concentrated  in 
nearshore  waters,  or  if  the  oil  migrated 
seaward  of  the  barrier  islands,  some 
bowhead  whales  might  not  be  able  to 
avoid  oil  slicks  and  could  be  subject  to 
prolonged  contamination.  However, 
because  the  autumn  migration  of 
bowhead  whales  past  Northstar  extends 
over  several  weeks  and  because  most  of 
the  whales  travel  along  routes  well 
north  of  Northstar,  according  to  BPXA. 
only  a  small  minority  of  the  whales  are 
likely  to  intercept  patches  of  spilled  oil. 
The  effects  of  oil  on  these  whales  have 
been  described  in  several  documents 
(BPXA,  1999;  Corps,  1999;  Loughlin  et 
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al.  (19M4),  which  NMP'S  rpviewnd 
during  this  rulttmaking 

Ringed  seals  exposed  to  oil  during  the 
winter  or  early  spring  could  die  if 
exposed  to  heavy  iloses  of  oil  for 
prolonged  periods  of  time  F'rolonged 
exposure  could  occur  if  fuel  or  crude  oil 
was  spilled  in  or  reached  nearshore 
waters,  was  spilled  in  a  lead  used  by 
seals,  or  was  spilled  under  the  ice  when 
seals  have  limited  mobility  Individual 
seals  residing  in  these  habitats  may  not 
be  able  to  avoid  prolonged 
contamination  and  some  would  die. 
Studies  in  Prince  William  Sound 
indicated  a  long-term  decline  of  3B 
percent  in  numbers  of  m(dting  harbor 
seals  located  on  those  haulouts  affected 
bv  oil  from  the  EXXON  VALDEZ  spill. 
In  addition,  newborn  seal  pups,  if 
contacted  by  oil.  will  likely  die  from 
oiling  through  loss  of  insulation  and 
resulting  hypothermia  (BPXA.  1999) 
Bec:ause  the  number  of  ringed  and 
bearded  seals  in  the  central  Beaufort  Sea 
represents  a  relatively  small  portion  of 
their  total  populations,  and  even  large 
oil  spills  are  not  expected  to  extend  ov«?r 
large  areas,  relatively  few  ringed  and 
bearded  seals  would  be  impacted,  and 
impacts  on  regitmal  population  size 
would  be  expected  to  be  minor. 

In  addition  to  oil  contacting  marine 
mammals,  oil  spill  cleanup  activities 
could  increase  disturbance  effects  on 
either  whales  or  seals,  causing 
temporary  disruption  and  possible 
displacement  effe(  fs  (MMS.  199h; 
BPXA.  1999)   In  the  event  of  a  large  spill 
contacting  and  extensively  oiling  coastal 
habitats,  the  presen(  e  of  response  staff. 
fM)uipment.  and  many  low-flving  aircraft 
involved  in  the  cleanup  will  (depending 
on  the  time  of  the  spill  aiul  (  leanup). 
potentially  displace  seals  and  other 
marine  mammals  However,  the 
potential  effects  on  bowhead  an(i  beluga 
whales  <ire  expected  In  be  less  than 
those  on  seals.  The  whales  tend  to  occur 
well  offshore  where  cleanup  activities 
(during  the  open  water  season)  are 
unlikely  to  be  unn  entrated  (BPXA. 
1999).  Also,  because  bowheads  are 
transient  and  during  the  m<i|oritv  of  the 
year,  absent  »>  from  the  are.i  would 
lessen  the  liki'lihond  of  impact  bv 
cleaiuip  a(  tivities 

Estimiited  Level  of  Incidental  Take 

BPXA  (1999)  estimates  that,  during 
the  ice-covered  perioif.  9i  (maxiniiuii 
12,S)  ringed  seals  .md  1  (inaxiiiiuin  o) 
bearded  seals  potentially  lu.iv  be 
incidentally  barassiul  during 
construction  activities  and  77 
Imaxiniuin  l().'"i|  ringed  seals  and  1 
(m.ixiinum  5)  lie.irded  seals  polentiallv 
may  be  incidentally  harassed  annually 
during  oil  ()rnductiun  .k  tivities    BPX.*\ 


estimates  these  takings  by  harassment 
during  the  ice-covered  season  by 
assuming  that  seals  within  3.7  km  (2.3 
mi)  of  Seal  Island,  within  1.85  km  (1.1 
mi)  of  the  pipeline  construction  corridor 
and  related  work  areas,  and  within  O.Bti 
km  (0  4  mi)  of  ice  roads  will  be  "taken" 
annually  These  anticipated  levels  of 
potential  take  are  estimated  based  on 
observt?d  densities  of  seals  during  re<:ent 
(1997-1999)  BPXA/LCL  aerial  surveys 
in  the  Northstar  area  during  spring 
(Millerf-f  (j/ ,  1998;  Link  etai.  1999; 
Moulton  and  Elliott,  1999)  plus 
correction  factors  for  seals  missed  by 
aerial  surveyors.  NMFS  however, 
concurs  with  BPXA  (1999)  that  these 
"take"  estimates  could  result  in  an 
overestimate  of  the  actual  numbers  of 
seals  "taken."  if  all  seals  within  these 
disturbance  distances  do  not  move  from 
the  area.  It  should  be  noted  that  NMFS 
does  not  consider  an  animal  to  be 
"taken"  if  it  simply  hears  a  noise,  but 
does  not  make  a  biologically  significant 
response  to  avoid  that  noise. 

NMFS  notes  moreover,  that  BPXA  has 
recently  adopted  new  methods  for  on- 
ice  monitoring  of  ringed  seals  whii:h 
include  the  use  of  dogs  to  find  seal 
structures.  These  new  methods  may 
result  in  a  b*>tter  estimate  of  the 
numbers  of  seals  actually  taken  by 
different  industrial  activities 

During  the  open-water  season.  BPXA 
(1999)  estimates  that  7  (maximum  22) 
ringed  seals.  1  spotted  seal.  1-5  bearded 
seals.  173  (maximum  1.533)  bowhead 
whales,  less  than  5  gray  whales,  and  6 
(maximum  45)  beluga  whales  may  be 
incidentally  harassed  annually  whether 
from  construction  or  operations.  BPXA 
assumes  that  seals  and  beluga  whales 
within  1  km  (O.ti  mi)  radius  of  Seal 
Island  will  he  harassed  incidental  to 
construction  and  other  activities  on  the 
island  Assumed  "take"  radii  for 
bowhead  whales  are  based  on  the 
distance  at  whic:h  the  received  level  of 
construction  noise  from  the  island 
w<uil(l  diminish  below  115  dB  re  1  uPa. 
This  distant  e  has  been  estimated  as  3.2 
km  (2  mi) 

Although  the  potential  impacts  to  the 
several  marine  mammal  species  known 
to  occur  in  these  areas  is  expected  to  be 
limited  to  harassment,  a  small  number 
of  marine  mammals  ma\  incur  lethal 
and  serious  in|ury   Most  effects, 
however,  are  exptMted  to  be  limited  to 
temporary  t  banges  in  behavior  or 
displac  ement  from  a  relatively  small 
area  near  the  construction  site  and  will 
involve  only  small  numbers  of  animals 
relative  to  the  size  of  the  populations. 
Hovvi'vcr.  the  inadvertent  and 
unavoidable  take  by  injury  or  mortality 
of  small  numbers  of  ringed  seal  pups 
may  oi  (  iir  during  ice  clearing  for 


construction  of  ice  roads.  In  addition, 
some  injury'  or  mortality  of  whales  or 
seals  may  result  in  the  event  that  an  oil 
spill  occurs  As  a  result.  BPXA 
requested  that,  because  a  small  number 
of  marine  mammals  might  be  injured  or 
killed,  that  takings  by  mortality  also  be 
covered  by  the  regulations.  However. 
BPXA  does  not  indicate  the  level  of 
incidental  take  resulting  from  an  oil 
spill  at  Northstar  during  either  the  ice- 
covered  period  or  the  open-water 
period  Bec:ause  of  the  unpredictable 
occurrence,  nature,  seasonal  timing, 
duration,  and  size  of  an  oil  spill 
occurring  during  the  5-year 
authorization  period  of  these 
regulations,  a  specific  prediction  cannot 
be  made  of  the  estimated  number  of 
takes  by  an  oil  spill. 

According  to  BPXA.  in  the  unlikely 
event  of  a  major  oil  spill  at  Northstar  or 
from  the  associated  subsea  pipeline, 
numbers  of  marine  mammals  killed  or 
injured  are  expected  to  be  small  and  the 
effects  on  the  populations  negligible. 
While  NMFS  agrees  that  a  major  oil  spill 
is  unlikely  during  the  5-year  period  of 
these  regulations,  and  believes  that  it  is 
even  less  likely  that  spilled  oil  will 
intercept  large  numbers  of  marine 
mammals.  NMFS  cannot  necessarily 
conclude  that  the  effects  on  marine 
mammal  populations  will  be  negligible. 
Depending  upon  magnitude  of  the  spill, 
its  location  and  seasonality,  an  oil  spill 
could  have  the  potential  to  affect  ringed 
and  bearded  seals,  and/or  bowhead  and 
beluga  whales.  Because  of  the  large 
population  size  of  ringed  seals  and 
bearded  seals  and  the  small  number  of 
animals  in  the  immediate  vicinity  of  the 
Northstar  facility,  and  because  spilled 
oil  is  unlikely  to  disperse  widely  and, 
therefore,  affect  large  numbers  of  seals. 
NMFS  has  determined  that  the  effect  on 
ringed  and  boarded  seals  will  be 
negligible,  even  in  the  unlikely  event 
that  a  major  oil  spill  occurred. 

Bowhead  and  beluga  whales, 
however,  while  potentially  less  likely  to 
come  into  contact  with  spilled  oil 
because-of  their  more  prevalent  offshore 
distribution,  and  potentially  less 
seruiusly  affected  when  in  oiled  waters 
provided  their  passage  is  not  blocked, 
may  be  affected  more  seriously,  if 
impac  ted,  bet;ause  of  their  smaller 
population  sizes  However,  based  upon 
the  Corps'  analysis  that  there  is  less 
than  a  lO-percent  chance  of  a  major  oil 
spill  occurring  during  the  20-30  year 
lifespan  of  Northstar,  and  because 
NMFS  believes  that  the  potential  for  a 
major  oil  spill  occurring  during  the  5- 
vear  period  of  these  regulations  and 
intercepting  these  species  would  be 
significantly  less  than  10  percent 
(approaching  1  percent),  NMFS  can 
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make  a  determination  that  the  taking  of 
these  two  species  incidental  to 
construction  and  operation  at  the 
Northstar  oil  production  facility  will 
have  no  more  than  a  negligible  impact 
on  them. 

Impacts  on  Subsistence  Uses 

This  section  contains  a  summary'  on 
the  potential  impacts  from  construction 
and  operational  activities  on  subsistence 
needs  for  marine  mammals.  A  more 
detailed  description  can  be  found  in 
BPXA's  application.  This  information, 
in  conjunction  with  information 
provided  by  the  AEWC  and  NSB  in  their 
comments,  and  information  provided  in 
the  Corps'  FEIS,  is  accepted  by  NMFS 
as  the  best  information  available  to  date 
on  the  potential  effects  on  the 
availability  of  marine  mammals  for 
subsistence  uses  in  the  Beaufort  Sea 
area.  Should  new  information  on  the 
impacts  to  subsistence  harvest  of 
bowhead  whales  become  available  that 
may  be  contrary'  to  the  determination 
made  here,  NMFS  will  consider  the 
information  during  review  of  a  request 
for  future  LOAs  and/or  their  renewal. 

Noise  Impacts 

The  disturbance  and  potential 
displacement  of  bowhead  whales  and 
other  marine  mammals  by  sounds  from 
vessel  traffic,  on-island  construction 
activities  {e.g..  impact  hammering),  and 
production  activities  are  one  of  the 
principle  concerns  related  to 
subsistence  use  of  the  area.  The  harvest 
of  marine  mammals  is  central  to  the 
culture  and  subsistence  economies  of 
the  coastal  North  Slope  communities.  In 
particular,  if  elevated  noise  levels  are 
displacing  migrating  bowhead  whales 
farther  offshore,  this  could  make  the 
harvest  of  these  whales  more  difficult 
and  dangerous  for  hunters.  The  harvest 
could  also  be  affected  if  bowheads 
become  more  skittish  when  exposed  to 
vessel  or  impact-hammering  noise 
(BPXA,  1999). 

Construction  activities  and  associated 
vessel  and  helicopter  support  began  in 
December  1999,  and  are  expected  to 
continue  into  September  or  October 
2000,  depending  upon  ice  conditions. 
Few  bowhead  whales  approach  the 
Northstar  area  before  the  end  of  August, 
and  subsistence  whaling  generally  does 
not  begin  until  after  September  1  and 
occurs  in  areas  well  east  of  the 
construction  site.  Therefore,  a 
substantial  portion  of  the  Northstar 
development  is  expected  to  be 
completed  when  no  bowhead  whales 
are  nearby  and  when  no  whaling  is 
underway.  Insofar  as  possible,  BPXA 
expects  vessel  and  aircraft  traffic  near 
areas  of  particular  concern  for  whaling 


will  be  completed  before  the  end  of 
August.  In  addition,  BPXA  does  not 
expect  impact  hammering  to  occur 
during  the  period  when  subsistence 
hunting  of  migrating  bowhead  whales  is 
underway.  NMFS  expects  that 
construction  activities  that  have  the 
potential  to  disturb  bowheads  just  prior 
to,  and  during  the  bowhead  subsistence 
hunt,  would  be  subject  for  discussion 
and  resolution  during  the  C&AA 
discussions.  However,  even  without  an 
agreement  to  curtail  activities  during 
this  period,  NMFS  does  not  believe 
these  activities  will  create  sufficient 
level  of  noise  to  result  in  an  unmitigable 
adverse  affect  on  subsistence  uses  of  the 
bowhead. 

Underwater  sounds  from  drilling  and 
production  operations  on  an  artificial 
gravel  island  are  not  very  strong,  and  are 
not  expected  to  travel  more  than  about 
10  km  (6.2  mi)  from  the  source.  BPXA 
states  that  even  those  bowheads 
traveling  along  the  southern  edge  of  the 
migration  corridor  are  not  expected  to 
be  able  to  even  hear  sounds  from 
Northstar  until  the  whales  are  well  west 
of  the  main  hunting  area. 

Drilling  will  begin  in  the  latter  part  of 
2000  but  will  temporarily  cease  in  mid- 
2001  to  allow  installation  and  start-up 
of  processing  facilities.  Drilling  is 
expected  to  resume  by  November  2001 , 
after  the  bowhead  season,  and  continue 
until  approximately  November,  2002. 
Drilling  is.  therefore,  unlikely  to  impact 
either  the  bowheads  or  the  subsistence 
needs  for  this  species,  prior  to  the  2002 
bowhead  season. 

Nuiqsut  is  the  community  closest  to 
the  area  of  the  proposed  activity,  and  it 
harvests  bowhead  whales  only  during 
the  fall  whaling  season.  In  recent  years, 
Nuiqsut  whalers  typically  take  zero  to 
four  whales  each  season  (BPXA.  1999). 
Nuiqsut  whalers  concentrate  their 
efforts  on  areas  north  and  east  of  Cross 
Island,  generally  in  water  depths  greater 
than  20  m  (65  ft).  Cross  Island,  the 
principle  field  camp  location  for 
Nuiqsut  whalers,  is  located 
approximately  28.2  km  (17.5  mi)  east  of 
the  Northstar  construction  activity  area. 

Whalers  from  the  village  of  Kaktovik 
search  for  whales  east,  north,  and  west 
of  their  village.  Kaktovik  is  located 
approximately  200  km  (124.3  mi)  east  of 
Northstar,  The  westernmost  reported 
harvest  location  was  about  21  km  (13 
mi)  west  of  Kaktovik,  near  70°10'N. 
144°W,  (Kaleak,  1996),  That  site  is 
approximately  180  km  (112  mi)  east  of 
Northstar. 

Whalers  from  the  village  of  Barrow 
search  for  bowhead  whales  much 
further  irom  the  Northstar  area,  greater 
than  250  km  (>175  mi)  west. 


While  the  effects  on  migrating 
bowheads  from  noise  created  by 
Northstar  construction  or  production  are 
not  expected  to  extend  into  the  area 
where  Nuiqsut  hunters  usually  search 
for  bowheads  and.  therefore,  are  not 
expected  to  affect  the  accessibility  of 
bowhead  whales  to  hunters,  it  is 
recognized  that  it  is  difficult  to 
determine  the  maximum  distance  at 
which  reactions  occur  (Moore  and 
Clark.  1992).  As  a  result,  in  order  to 
avoid  any  uiunitigable  adverse  impact 
on  subsistence  needs  and  to  reduce 
potential  interference  with  the  hunt,  the 
timing  of  various  construction  activities 
at  Northstar  as  well  as  barge  and  aircraft 
traffic  in  the  Cross  Island  area  will  be 
addressed  in  a  C&AA  between  BPXA 
and  the  AEWC  on  behalf  of  its  bowhead 
whale  subsistence  hunters.  Also.  NMFS 
believes  that  the  September  1999. 
Technical  Monitoring  Plan  that  will  be 
implemented  by  BPXA  will  provide 
information  that  will  help  resolve 
uncertainties  about  the  effects  of 
construction  noise  on  the  accessibility 
of  bowheads  to  hunters. 

While  Northstar  activity  has  some 
potential  to  influence  subsistence  seal 
hunting  activities,  the  most  important 
sealing  area  for  Nuiqsut  hunters  is  off 
the  Colville  delta,  extending  as  far  west 
as  Fish  Creek  and  as  far  east  as  Pingok 
Island  (BPXA,  1999).  Pingok  Island  is 
about  24  km  (15  mi)  west  of  Northstar. 
The  peak  season  for  seal  hunting  is 
during  the  summer  months,  but  some 
hunting  is  conducted  on  the  landfast  ice 
in  late  spring.  In  summer,  boat  crews 
hunt  ringed,  spotted  and  bearded  seals 
(BPXA,  1999).  Thus,  it  is  unlikely  that 
construction  activity  will  have  a  / 
significant  negative  impact  on  Nui^ut 
seal  hunting. 

Oil  Spill  Impacts 

Oil  spills  have  the  potential  to  affect 
the  hunt  for  bowhead  whales.  While  oil 
spills  from  production  cfrilling  or 
pipelines  could  occur  at  any  time  of  the 
year,  NMFS  believes  that  only  if  a 
significant  spill  occurred  just  prior  to  or 
during  the  subsistence  bowhead  hunt 
and  spread  into  offshore  waters  would 
a  reduction  in  the  availability  of 
bowhead  whales  for  subsistence  uses  be 
possible.  While  unlikely,  oil  spills  could 
extend  into  the  bowhead  hunting  area 
under  certain  wind  and  current 
conditions,  BPXA  (1999)  states  that 
even  in  the  event  of  a  major  spill,  it  is 
unlikely  that  more  than  a  small  number 
of  those  bowheads  encountered  by 
hunters  would  be  contaminated  by  oil. 
However,  disturbance  associated  with 
recoimaissance  and  cleanup  activities 
could  affect  bowhead  whales  and,  thus, 
accessibility  of  bowheads  to  hunters.  As 
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a  result,  in  the  unhkely  event  that  a 
major  oil  spill  occurred  during  the 
relatively  short  fall  bowhead  whaling 
season,  it  is  possible  thai  bowhead 
whale  hunting  could  be  significantlv 
affected.  Moreover,  even  with  no  more 
than  a  negligible  impact  on  those 
marine  mammals  that  would  be  subject 
to  subsistence  hunting,  individuals  and 
communities  as  a  whole,  may  pen;eive 
that  the  whale  or  seal  meat  or  products 
are  tainted  or  somehow  unfit  to  eat  or 
use  This  could  further  impact 
subsistence  hunting  of  these  animals 
However.  NMFS  believes  that  because 
(1)  the  probabilitv  of  a  large  oil  spill  is 
less  than  10  percent  over  the  20-:in 
years  of  Northstar  operaticms.  (2) 
bowhead  whales  in  the  vicinity  of 
Northstar  and  hunted  onlv  in  the 
months  of  .September  and  ()t:tober. 
limiting  exposure  time.  [A]  only  under 
certain  wind  and  sea  conditions  would 
it  be  likely  that  oil  would  reach  the 
bowhead  subsistence  hunting  area.  (4) 
there  will  be  an  oil  spill  response 
program  in  effet:t  that  will  be  as 
effective  as  possible  in  Arctic  waters, 
and  (5)  other  mitigation  measures  have 
been  suggested  in  the  event  that  oil  did 
(:ontac;t  bowheads.  NMFS  has 
determined  that  the  construction  and 
operation  at  Northstar  is  unlikely  to 
result  in  an  unmitigable  adverse  impact 
on  subsistence  uses  of  marine  mammals 
during  the  period  of  these  regulations. 
However,  NMFS  will  continue  to  assess 
this  determination  as  monitoring  and 
mitigation  measures  are  incorporated 
and  improved  through  experieru  e  and 
as  additional  offshore  developments  are 
proposed  NMFS  may  revise  or  clarify 
its  determinations  during  these 
rulemakings 

Impacts  on  Habitat 

Invertebrates  and  fish,  the  nutritional 
basis  for  those  whales  and  seals  found 
in  the  Beaufort  .Sea.  may  be  affected  by 
construction  and  operation  of  the 
Northstar  project   F'ish  may  react  to 
noise  from  Northstar  with  reactions 
being  quite  variable  and  dependent 
upon  spe<:ies.  life  history  stage. 
behavior,  and  the  sound  charaiiteristics 
of  the  water  Invertebrates  are  not 
known  to  be  affected  by  none.  Benthu 
invertebrates  would  be  affected  by 
island  and  pipeline  construction  and 
overburden  placement  on  the 
seabottom.  P'ish  may  be  temporarily  or 
permanently  displaced  by  the  island 
These  local,  short-term  effects  are 
unlikely  to  have  an  impact  on  marine 
mammal  feeding,  except  on  a  very  local 
scale 

In  the  event  of  a  large  oil  spill,  fish 
and  zooplankton  in  open  offshore 
waters  are  unlikely  to  be  seriously 


affected.  Fish  and  zooplankton  in 
shallow  nearshore  waters  could  sustain 
heavy  mortality  if  an  oil  spill  were  to 
remain  within  an  area  for  several  days 
or  hmger  These  affei:ted  nearshore  areas 
may  then  he  unavailable  for  use  as 
fe«>ding  habitat  for  seals  and  whales. 
However.  b«H  ause  these  seals  and 
whales  are  mobile,  and  bowhead 
feeding  is  uncommon  along  the  coast 
near  Northstar.  effects  would  be  minor 
during  the  open  water  seas<m.  In  winter, 
effects  of  an  oil  spill  <jn  ringed  seal  food 
supply  and  habitat  would  b<'  locally 
significant  in  the  shallow  nearshore 
waters  in  the  immediate  vicinity  of  the 
spill  and  oil  slif;k   However,  effects 
Dverall  would  be  nt^ligible. 

Mitigation  Measures 

Several  mitigation  measures  were 
proposed  by  BPXA  to  reduce 
harassment  takes  to  the  lowest  level 
pra<  ticable  and  have  been  adopted,  with 
modification,  by  NMFS.  Additional 
measures  may  be  added  or  modified  in 
I.OAs.  Presently  identified  measures 
include: 

(1)  BPXA  will  begin  winter 
construction  activities  in  December 
This  will  eliminate  contact  with  lairs 
that  are  actively  used  as  birthing  lairs. 
Becau.se  it  is  still  necessary  to  determine 
the  number  of  structures  imparted  by 
winter  construction,  BPXA  will  survey 
the  area(s)  using  trained  dogs,  to 
identify  and  avoid  ringed  seal  structures 
by  a  minimum  of  150  m  (492  ft),  if 
practicable. 

(2)  Other  than  work  done  on  the 
primary  ice  roads,  if  construction 
activities  are  initiated  in  undisturbed 
areas  BPXA  will  survey  the  area(s). 
using  trained  dogs,  in  order  to  identify 
and  avoid  ringed  seal  structures  by  a 
minimum  of  150  m  (442  ft);  after  March 
20,  activities  shtmld  avoid,  to  the 
greatest  extent  practicable,  disturbance 
of  any  located  seal  struc:ture 

(3)  During  the  open  water  season. 
BPXA  will  establish  and  monitor, 
during  the  daytime,  a  140  dB  re  1  ^Pa 
safety  range  for  seals  around  the  island 
for  those  construction  activities  with 
SPLs  that  exceed  that  level.  Establishing 
the  safety  range  will  require  the 
collection  and  analysis  of  sound 
attenuation  in  the  waters  of  the 
.Northstar  site 

(4)  While  whales  are  unlikely  to 
approach  the  island  during  impact 
hammering  or  other  noisy  activities,  a 
IHO  dB  re  1  |iPa  safety  zone  will  be 
established  and  monitored  during 
daylight  hours  around  the  island. 

(5)  If  any  marine  mammals  are 
observed  within  their  respective  safety 
range,  operations  will  cease  until  such 


time  as  the  observed  marine  mammals 
have  left  the  safety  zone. 

(6)  Project  scheduling  indicates  that 
impact  hammering  will  not  occur 
during  the  period  for  subsistence 
hunting  of  westward  migrating  bowhead 
whale. 

(7)  Helicopter  flights  to  support 
Northstar  construction  will  be  limited  to 
a  corridor  from  Seal  Island  to  the 
mainland,  and.  except  when  limited  by 
weather,  will  maintain  a  minimum 
altitude  of  1.000  ft  (305  m). 

(8J  Drilling  activities  will  temporarily 
cease  during  the  bowhead  whale 
migration  during  the  first  year  of 
drilling  activity  (i.e  ,  September.  2001). 

Monitoring  Measures 

A  detailed  description  of  BPXAs 
proposed  monitoring  program  for 
implementation  during  the  construction 
phase  at  Northstar  can  be  found  in  both 
the  revised  BPXA  application  (BPXA, 
1999)  and  revised  Technical  Monitoring 
Plan  (LGL.  LGL  and  Greeneridge.  1999). 
The  open-water  season  portion  of 
BPXA'-  May  6.  1999.  monitoring  plan 
was  reviewed  by  scientists  and  others 
attending  the  annual  open-water  peer- 
review  workshop  held  in  Seattle  on  July 
1.  1999.  The  Technical  Monitoring  Plan 
was  revised  to  incorporate 
recommendations  made  during  this 
meeting  and  submitted  to  NMFS  on 
September  1.  1999.  This  document  was 
provided  to  the  public  during  the 
comment  period  on  the  proposed  rule. 
Peer  review  on  the  on-ice  portion  of  the 
plan  was  conducted  on  Ociober  14-15, 
1999  Recommendations  from  that 
workshop  were  incorporated  into  work 
conducted  this  past  winter  and  will  be 
incorporated,  as  appropriate,  into  future 
monitoring  plans.  A  copy  of  the 
September  1,  1999.  revised  monitoring 
plan  is  available  upon  request  (see 
ADDRESSES)  Peer  review  of  technical 
plans  for  monitoring  during  production 
activities  will  be  conducted  at  future 
peer  review  meetings. 

A  summary  of  marine  mammal 
mcmitoring  that  will  be  conducted 
during  Northstar  construction  this  year 
is  provided  here. 

Monitoring  will  employ  both  marine 
mammal  observations  and  acoustic 
measurements  and  recordings.  During 
the  open-water  period,  monitoring  will 
consist  of  (1)  acoustic  measurements  of 
sounds  produced  by  construction 
activities  through  boat-based 
hydrophones,  sonobuoys  deployed  by 
boat,  and  autonomous  seafloor  acoustic 
recorders;  (2)  observations  of  marine 
mammals  (primarily  seals)  from  an 
elevated  platform  on  Seal  Island,  which 
will  be  made  during  periods  with  and 
without  construction  underway;  and.  (3) 
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acoustic  monitoring  of  the  bowhead 
whale  migration.  Additional  monitoring 
may  be  required  by  NMFS  through  the 
peer  review  workshops. 

During  the  ice-covered  season,  BPXA 
proposes  to  continue  an  ongoing  (since 
the  spring,  1997)  Before- Affer/Control- 
Impact  Study  on  the  distribution  and 
abundance  of  ringed  seals  in  relation  to 
development  of  the  offshore  oil  and  gas 
resources  in  the  central  Beaufort  Sea. 
Collection  and  analysis  of  data  before 
and  after  construction  is  expected  to 
provide  a  reliable  method  for  assessing 
the  impact  of  oil  and  gas  activities  on 
ringed  seal  distribution  in  the  Northstar 
construction  area.  Other  winter/spring 
monitoring  will  include  (1)  on-ice 
searches  for  ringed  seal  lairs  in  areas 
where  construction  starts  in  the  mid- 
March  through  April  period,  (2) 
assessment  of  abandonment  rates  for 
seal  holes,  and  (3)  acoustic 
measurements  of  sounds  and  vibrations 
from  construction.  Additional 
monitoring  may  be  required  by  NMFS 
through  the  peer  review  workshops. 

NMFS  expects  that  the  technical 
monitoring  plan  for  production  will  be 
submitted  to  NMFS  later  this  year  and 
subject  to  review  by  NMFS  biologists 
and  revised  appropriately  prior  to 
implementation. 

Reporting  Measures 

BPXA  is  required  to  provide  two 
reports  annually  to  NMFS.  The  first 
report  is  due  90  days  after  either  the  ice 
roads  are  no  longer  usable  or  spring 
aerial  surveys  are  completed,  whichever 
is  later.  The  second  report  is  required  to 
be  forwarded  to  NMFS  90  days  after  the 
formation  of  ice  in  the  central  Alaskan 
Beaufort  Sea  prevents  water  access  to 
Northstar.  These  reports  must  include 
the  dates  and  locations  of  construction 
activities,  details  of  marine  mammal 
sightings,  estimates  of  the  amount  and 
nature  of  marine  mammal  takes,  and 
any  apparent  effects  on  accessibility  of 
marine  mammals  to  subsistence 
hunters. 

A  draft  final  technical  report  must  be 
submitted  to  NMFS  by  April  1  of  each 
year.  The  final  technical  report  must 
fully  describe  the  methods  and  results 
of  all  monitoring  tasks  and  a  complete 
analysis  of  the  data.  The  draft  final 
report  will  be  subject  to  peer  review 
before  being  finalized  by  BPXA. 

Determinations 

NMFS  has  determined  that  the  impact 
of  construction  and  operation  of  the 
Northstar  project  in  the  U.S.  Beaufort 
Sea  will  result  in  no  more  than  a 
temporary  modification  in  behavior  by 
certain  species  of  cetaceans  and 
pinnipeds.  During  the  ice-covered 


season,  pinnipeds  close  to  the  island 
may  be  subject  to  incidental  harassment 
due  to  the  localized  displacement  from 
construction  of  ice  roads,  from 
transportation  activities  on  those  roads, 
and  from  construction  and  production 
activities  at  Northstar.  As  cetaceans  will 
not  be  in  the  area  during  the  ice-covered 
season,  they  will  not  hb  affected. 

During  the  open-water  season,  the 
principal  construction-  and  operations- 
related  noise  activities  will  be  impact 
hammering,  helicopter  traffic,  vessel 
traffic,  and  other  general  construction/ 
production  activity  on  Seal  Island. 
Sheet-pile  driving  is  expected  to  be 
completed  prior  to  whales  being  present 
in  the  area.  Sounds  from  construction/ 
production  activities  on  the  island  are 
not  expected  to  be  detectable  more  than 
about  5-10  km  (3.1-6.2  mi)  offshore  of 
the  island.  Distiirbance  to  bowhead  or 
beluga  whales  by  on-island  activities 
will  be  limited  to  an  area  substantially 
less  than  that  distance.  Helicopter  traffic 
will  be  limited  to  nearshore  areas 
between  the  mainland  and  the  island 
and  is  unlikely  to  approach  or  disturb 
whales.  Barge  traffic  will  be  located 
mainly  inshore  of  the  whales  and  will 
involve  vessels  moving  slowly,  in  a 
straight  line,  and  at  constant  speed. 
Little  disturbance  or  displacement  of 
whales  by  vessel  traffic  is  expected. 
While  behavioral  modifications  may  be 
made  by  these  species  to  avoid  the 
resultant  noise,  this  behavioral  change 
is  expected  to  have  no  more  than  a 
negligible  impact  on  the  animals. 

While  the  number  of  potential 
incidental  harassment  takes  will  depend 
on  the  distribution  and  abundance  of 
marine  mammals  (which  vary  annually 
due  to  variable  ice  conditions  and  other 
factors)  in  the  area  of  operations, 
because  the  activity  is  in  shallow  waters 
inshore  of  the  main  migration  corridor 
for  bowhead  whales  and  far  inshore  of 
the  main  migration  corridor  for  belugas, 
the  number  of  potential  harassment 
takings  is  estimated  to  be  small.  In 
addition,  no  take  by  injury  and/or  death 
is  anticipated,  and  the  potential  for 
temporary  or  permanent  hearing 
impairment  will  be  avoided  through  the 
incorporation  of  the  mitigation 
measures  mentioned  in  this  document. 
No  rookeries,  areas  of  concentrated 
mating  or  feeding,  or  other  areas  of 
special  significance  for  marine 
mammals  occur  within  or  near  the 
plarmed  area  of  operations. 

Because  bowhead  whales  are  east  of 
the  construction/production  area  in  the 
Canadian  Beaufort  Sea  until  late 
August/early  September,  activities  at 
Northstar  are  not  expected  to  impact 
subsistence  hunting  of  bowhead  whales 
prior  to  that  date.  Appropriate 


mitigation  measures  to  avoid  an 
unmitigable  adverse  impact  on  the 
availability  of  bowhead  whales  for 
subsistence  needs  will  be  the  subject  of 
consultation  between  BPXA  and 
subsistence  users. 

Also,  while  construction/production 
at  Northstar  has  some  potential  to 
influence  seal  hunting  activities  by 
residents  of  Nuiqsut.  because  (l)  the 
peak  sealing  season  is  during  the  winter 
months.  (2)  the  main  summer  sealing  is 
off  the  Colville  Delta,  and  (3)  the  zone 
of  influence  from  Northstar  on  beluga 
and  seals  is  fairly  small,  NMFS  believes 
that  Northstar  construction/production 
will  not  have  an  unmitigable  adverse 
impact  on  the  availability  of  these 
stocks  for  subsistence  uses. 

NMFS  has  determined  that  the 
potential  for  an  offshore  oil  spill 
occurring  is  low  (less  than  10  percent 
over  20-30  years  (Corps.  1999))  and  the 
potential  for  that  oil  intercepting  whales 
or  seals  is  even  lower  (about  1  2  percent 
(Corps.  1999}).  Because  of  this  low 
potential  and  because  of  the  seasonality 
of  bowheads,  NMFS  has  determined 
that  the  taking  of  marine  mammals 
incidental  to  construction  and  operation 
at  the  Northstar  oil  production  facility 
will  have  no  more  than  a  negligible 
impact  on  them.  In  addition,  because 
there  will  be  an  oil  spill  response 
program  in  effect  that  will  be  as 
effective  as  possible  in  Arctic  waters, 
and  because  other  mitigation  measures 
have  been  suggested  in  the  event  that  oil 
did  contact  bowheads.  NMFS  has 
determined  that  there  will  not  be  an 
unmitigable  adverse  impact  on 
subsistence  uses  of  marine  mammals. 

Changes  to  the  Proposed  Rule 

In  addition  to  the  modifications  made 
to  the  proposed  rule  as  a  result  of 
comments  discussed  previously  and 
corrections  of  minor  typographical 
errors,  the  following  amendments  have 
been  made  to  the  document. 

Section  216.207  has  been  amended  to 
clarif>'  that  this  paragraph  is  intended 
only  for  the  initial  submission  of  an 
application  for  an  LOA.  not  for 
subsequent  renewals. 

Section  216.209(a)(2)  has  been 
amended  to  note  the  time  needed  for 
receipt  of  the  monitoring  reports 
required  under  216.205. 

ESA 

On  March  4.  1999,  NMFS  concluded 
consultation  with  the  Corps  on 
permitting  the  construction  and 
operation  at  the  Northstar  site.  The 
finding  of  that  consultation  was  that 
construction  and  operation  at  Northstar 
is  not  likely  to  jeopardize  the  continued 
existence  of  the  bowhead  whale  stock. 
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No  critical  habitat  has  btuMi  designated 
for  this  sppci(>s;  therefore,  iiono  will  hv 
affectf'd.  Bocaust'  issiianct'  of  a  small 
take  authorization  to  HPXA  under 
s("c:tion  l()l(a)(5)  of  th«'  MMI'A  is  a 
Ftnleral  action.  NMFS  has  complctwl 
sj'ction  7  consultation  on  this  action 
The  finding  of  this  consultation  was  that 
thn  issuan(  ('  of  tht"  authorization  was 
unliktdv  to  adversfly  affect  the  bowheatl 
whale 

NEPA 

On  luiie  1_'.  I'tMrt  (t>:i  FR  .^2207).  the 
Environiiient<il  f'rote<:tion  Ageni  \  (Kl'A) 
noted  the  availabilit\  for  puhlu   rev  lew 
and  1  oinnient  a  DFl.S  prepared  hv  the 
Corps  under  NKFA  on  Beaufort  .Sea  oil 
an<l  ^iis  development  <it  Northstar 
(iominenis  on  that  do(  uineiif  were 
accepted  h\  the  Oorps  until  August  ,11. 
19MH  Ih.l  I"R  4:MmM.  .■\ugust  14.  14'JH) 
On  Fehruarv  .'').  I't'H)  (M  FK  57Hi)),  Fl'A 
noted  the  av,ul.ihilil\  for  puhiit   review 
and  t  omment.  a  WAS  prepared  hv  the 
Corps  under  NEPA  on  Beaufort  Se,i  oil 
and  i;as  development  at  Northstar 
(Comments  on  that  ilo(  uiiient  were 
accepted  hv  the  (iorps  until  March  H. 
1999   For  inform.ition  on  ohl.Hiuiig  a 
copy  of  the  FFIS.  phrase  contact  the 
C'nrps  (see  ADDRESSES)    Based  upon  a 
review  of  the  FFd.S.  the  (  omments 
received  on  the  DKIS  and  FKIS,  ami  the 
comments  received  diirin>>  this 
rulemaking.  NMF'S  has  adopted  the 
Oirps  FFI.S  and  has  delermiried  th.it  it 
is  not  ne(  ess.irv  to  ()re[i,ire 
supplemental  NF^PA  (lo<  \iinciit.itinii 

Classification 

This  ,i(  tion  h.is  heeii  determined  to  he 
signdii  ant  for  purposes  of  Kxei  utive 
Order  12Htit. 

I'ntll  these  regulations  are  effei  tive, 
Bl'XA  cannot  he  issued  <\i\  LOA 
authorizing  takings  iiu  ideiital  to 
constna  tion  ami  operation  at  Northstar 
Therefore,  since  thes*;  regulations 
relieve  a  restriction  on  BPXA.  the 
prohibitions  on  the  issuance  of  an  LOA. 
are  not  subject  to  a  :t()-dav  delay  in 
effettive  date  under  5  ['  SC  S.^lMdJH) 

The  (  hief  {  jHinsel  for  Regulation  of 
the  nepartment  of  ( lommeri  e  (  ertified. 
at  the  firoposed  rule  stage,  to  the  (ihief 
(ifiiinsel  for  Ailvo(  ,i(  v  of  the  .Small 
Business  .Xdnuiustratioii  that  this  final 
rule  will  not  ha\e  ,i  signific.int 
economii  impact  on  a  substanti.il 
number  of  sm.iU  entities  within  the 
mtMiiing  of  the  Regulatory  Flexibility 
Act  This  final  rule  will  affect  only  one 
or  two  large  oil  produi  ing  companies 
which,  by  d.'hnition.  .ire  not  small 
businesses   It  will  also  affect  a  small 
number  of  contrrii  tors  providing 
stTvices  relallHi  to  monitoring  the 
impact  of  oil  developnuMit  iii  the 


Beaufort  Sea  on  marine  mammals   Some 
of  the  affiHted  contractors  may  be  small 
businesses,  but  the  number  involved 
would  not  be  substantial    Further,  since 
the  monitoring  re<juirement  is  what 
would  lead  to  the  net'd  for  their 
services,  the  economii   impact  on  them 
would  be  beneficial    For  all  the  above 
reasons,  a  regulatory  flexibility  analysis 
IS  not  required 

This  final  rule  contains  collertion-of- 
information  requirements  subject  to  the 
provisions  of  the  Paperwork  Reduction 
.\ct  (PRA)  These  requirements  have 
been  approved  by  OMB  under  control 
number  ()H4H-<)l.'il.  and  inc  hide  an 
applicatKm  for  an  \A).\.  an  interim 
report,  and  ti  final  report   Other 
information  recpiirements  in  the  rnle  are 
not  siib|ecf  to  the  PRA  since  they  apply 
only  to  a  single  entity  and.  therefore,  are 
not  containeif  in  a  rule  of  general 
,i[)[)li(  ability 

Notwithstanding  any  other  prrwision 
of  l,iw.  no  person  is  re()uired  to  respond 
to  nor  shall  a  person  be  sub|e(  t  to  a 
penalt\  for  failure  to  comply  with  a 
(dllection  of  information  sub)ec;t  to  the 
recpiirements  of  the  PRA  unless  that 
colle(  fioii  of  information  displ.iys  a 
currently  valid  OMB  control  number. 

The  reporting  burden  for  the 
approved  ( iillec  tions-of-iidormation  are 
estimated  to  be  approximately  3  hours 
for  an  application  for  a  L(OA,  and  HO 
hours  each  for  interim  and  final  reports 
Thi'se  estimates  im  hide  the  time  tor 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
( iimtileting  ,ind  reviewing  the 
(  olle(  tion-of-information  Send 
comments  regarding  these  burden 
estimates,  or  iinv  other  aspect  of  this 
data  collection,  inc  hiding  suggestions 
tor  rediK  mg  the  burden,  to  NMFS  and 
OMB  (see  ADDRESSES) 

List  of  Subjects  in  50  CFR  Part  216 

Fxporls,  Fish,  Imports.  Indians, 
Labeling,  Marine  mammals.  Penalties. 
Reporting  and  r»'cordkeeping 
re(iuiremenls.  .Seafood.  Transportation 

Penflopf  I)   Daltnn, 

\  >  M  ^  ^  I ; '  f  All  in  I  III  s  f  rufor  for  Fishen  fs. 
\i}li"iii}!  \fijr/,'if /-'is/if-rfs  Sen  ice. 

For  reasons  set  forth  in  the  preamble. 
'lO  (  ;FR  part  21(5  is  amended  as  follows: 

PART  216— REGULATIONS 
GOVERNING  THE  TAKING  AND 
IMPORTING  OF  MARINE  MAMMALS 

1    The  authority  i  it.ttion  for  part  216 
continues  to  read  as  follows; 

Authority:  !t.  1    S  t.    1  )t>l  rt  seq. 


2.  Subpart  R  is  added  to  part  21H  to 
read  as  follows: 

Subpart  R — Taking  of  Marine  Mammals 
Incidental  to  Construction  and 
Operation  of  Offshore  Oil  and  Gas 
Facilities  in  the  U.S.  Beaufort  Sea 


21(.  200 

.SpiM  ih.MJ  ,)( ti\  it\  and  spe(  ified 

geogt 

Hjihii  .il  region 

21h  201 

Ktlfc  Ine  (idles 

J  1  h  202 

IVniiissihle  iiiethiids  of  taking. 

2\U  m:\ 

I'mhibilmiis 

Jit.  204 

MltlgdlKIIl 

2  Hi  20') 

MfMMires  In  cnsurt'  .i\<iil.il)ilit\  of 

spei  1 

es  tiir  suhsisteiu  e  uses 

2  1  fi  20(> 

Keqiiirenieiils  fur  im iiuli inng  .irid 

report  J  ng 

21fi  207 

.•\|U)iii  citiHii-.  tor  Letters  of 

.^uth(lrl/all(ln 

2 It.  20H 

Letters  111  .Xiittinrization. 

2U>  JOM 

KeneWHJ  of  l.ellers  lit 

Auth 

onzHtioii 

216  210 

Moiiifli  alums  tu  Letters  uf 

.■\ulh 

(in/<iti'in 

Subpart  R— Taking  of  Marine  Mammals 
Incidental  to  Construction  and 
Operation  of  Offshore  Oil  and  Gas 
Facilities  in  the  U.S.  Beaufort  Sea 

§  216.200     Specified  activity  and  specified 
geograptiical  region. 

Rt^ulations  in  this  subpart  apply  only 
to  the  incidental  taking  of  those  marine 
mammal  species  specified  in  paragraph 
(b)  of  this  siH:tion  by  U.S.  citizens 
engaged  in  oil  and  gas  development 
activities  in  areas  within  state  and/or 
Federal  waters  in  the  I'.S.  Beaufort  Sea 
specified  in  paragraph  (a)  of  this 
section  The  authorized  activities  as 
specified  in  a  Letter  of  Authorization 
issued  under  !^«}  216.106  and  216.208 
include,  but  may  not  be  limited  to,  site 
construction,  including  ic:e  road  and 
pipeline  construction,  vessel  and 
helic  opter  activity;  and  oil  produc:tion 
activities.  inc;luding  ice  road 
i;onstruction.  and  vessel  and  helicopter 
activity,  but  excluding  seismic 
operatiims. 

(a)(1)  Northstar  Oil  and  Gas 
Development;  and 

(2)  [Reserved] 

(b)  The  incidental  take  by  harassment, 
injury  or  mortality  of  marine  mammals 
under  the  activity  identified  in  this 
sjiction  is  limited  to  the  following 
species:  bowhead  whale  [Balaena 
mvsticptus).  gray  whale  (Eschnrhtius 
robustus).  beluga  whale  {Df^lphinapterus 
Ifucas],  ringed  seal  (Phoca  hispida). 
spotted  seal  [Phorci  Icirgha)  and  bearded 
seal  (Erifinathus  barbatus]. 

§  216.201     Effective  dates. 

Regulations  in  this  subpart  are 
effective  from  May  25,  2000,  until  May 
25.  2005. 
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§  216.202    Permieelbie  mettiods  of  taking. 

(a)  Under  Letters  of  Authorization 
issued  pursuant  to  §§216.106  and 
216.208.  the  Holder  of  the  Letter  of 
Authorization  may  incidentally,  but  not 
intentionally,  take  marine  mammals  by 
harassment,  injury,  and  mortality  within 
the  area  described  in  §  216.200(a), 
provided  the  activity  is  in  compliance 
with  all  terms,  conditions,  and 
requirements  of  the  regulations  in  this 
subpart  and  the  appropriate  Letter  of 
Authorization, 

(b)  The  activities  identified  in 
§  216.200  must  be  conducted  in  a 
manner  that  minimizes,  to  the  greatest 
extent  practicable,  any  adverse  impacts 
on  marine  mammals,  their  habitat,  and 
on  the  availability  of  marine  mammals 
for  subsistence  uses. 

§216.203     Prohibitions. 

Notwithstanding  takings  authorized 
by  §  216.200  and  by  a  Letter  of 
Authorization  issued  under  §§216.106 
and  216.208,  no  person  in  connection 
with  the  activities  described  in 
§216.200  shall: 

(a)  Take  any  marine  mammal  not 
specified  in  §  216.200(b); 

(b)  Take  any  marine  mammal 
specified  in  §  216.200(b)  other  than  by 
incidental,  unintentional  harassment, 
injury  or  mortality; 

(c)  Take  a  marine  mammal  specified 
in  §  216.200(b)  if  such  taking  results  in 
more  than  a  negligible  impact  on  the 
species  or  stocks  of  such  marine 
mammal;  or 

(d)  Violate,  or  fail  to  comply  with,  the 
terms,  conditions,  and  requirements  of 
the  regulations  in  this  subpart  or  a 
Letter  of  Authorization  issued  under 
§216.106. 

§216.204    Mitigation. 

The  activity  identified  in  §  216.200(a) 
must  be  conducted  in  a  manner  that 
minimizes,  to  the  greatest  extent 
possible,  adverse  impacts  on  marine 
mammals  and  their  habitats.  When 
conducting  operations  identified  in 
§  216.200,  the  mitigation  measures 
contained  in  the  Letter  of  Authorization 
issued  under  §§  216.106  and  216.208 
must  be  utilized. 

§  21 6.205    Measures  to  ensure  availability 
of  species  for  subsistence  uses. 

When  applying  for  a  Letter  of 
Authorization  pursuant  to  §  216.207,  or 
a  renewal  of  a  Letter  of  Authorization 
pursuant  to  §  216.209,  the  applicant 
must  submit  a  Plan  of  Cooperation  that 
identifies  what  measures  have  been 
taken  and/or  will  be  taken  to  minimize 
any  adverse  effects  on  the  availability  of 
marine  mammals  for  subsistence  uses.  A 
plan  must  include  the  following: 


(a)  A  statement  that  the  applicant  has 
notified  and  met  with  the  affected 
subsistence  communities  to  discuss 
proposed  activities  and  to  resolve 
potential  conflicts  regarding  timing  and 
methods  of  operation; 

(b)  A  description  of  what  measiu-es 
the  applicant  has  taken  and/or  will  take 
to  ensure  that  oil  development  activities 
will  not  interfere  with  subsistence 
whaling  or  sealing; 

(c)  What  plans  the  applicant  has  to 
continue  to  meet  with  the  affected 
communities  to  notify  the  communities 
of  any  changes  in  operation. 

§216.206    Requirements  for  monitoring 
and  reporting. 

(a)  Holders  of  Letters  of  Authorization 
issued  pursuant  to  §§  216.106  and 
216.208  for  activities  described  in 

§  216.200  are  required  to  cooperate  with 
the  National  Marine  Fisheries  Service, 
and  any  other  Federal,  state  or  local 
agency  monitoring  the  impacts  of  the 
activity  on  marine  mammals.  Unless 
specified  otherwise  in  the  Letter  of 
Authorization,  the  Holder  of  the  Letter 
of  Authorization  must  notify  the 
Administrator,  Alaska  Region,  National 
Marine  Fisheries  Service,  or  his/her 
designee,  by  letter  or  telephone,  at  least 
2  weeks  prior  to  initiating  new  activities 
potentially  involving  the  taking  of 
marine  mammals. 

(b)  Holders  of  Letters  of  Authorization 
must  designate  qualified  on-site 
individuals,  approved  in  advance  by  the 
National  Marine  Fisheries  Service,  to 
conduct  the  mitigation,  monitoring  and 
reporting  activities  specified  in  the 
Letter  of  Authorization  issued  pursuant 
to  §216.106  and  §216.208. 

(c)  Holders  of  Letters  of  Authorization 
must  conduct  all  monitoring  and/or 
research  required  under  the  Letter  of 
Authorization. 

(d)  Unless  specified  otherwise  in  the 
Letter  of  Authorization,  the  Holder  of 
that  Letter  of  Authorization  must  submit 
interim  reports  to  the  Director,  Office  of 
Protected  Resources,  National  Marine 
Fisheries  Service,  no  later  than  90  days 
after  completion  of  the  winter 
monitoring  season  (approximately 
September  15th),  and  90  days  after  the 
open  water  monitoring  season 
(approximately  February  I"')-  This 
report  must  contain  all  information 
required  by  the  Letter  of  Authorization. 

(e)  A  draft  annual  comprehensive 
report  must  be  submitted  by  May  1-'  of 
the  year  following  the  issuance  of  a 
LOA; 

(f)  A  final  annual  comprehensive 
report  must  be  submitted  within  the 
time  period  specified  in  the  governing 
Letter  of  Authorization. 


(g)  A  final  comprehensive  report  on 
all  marine  mammal  monitoring  and 
research  conducted  during  the  effective 
period  of  the  regulations  in  this  subpart 
must  be  submitted  to  the  Director, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service  at  least  240 
days  prior  to  expiration  of  these 
regulations  or  240  days  after  the 
expiration  of  these  regulations  if 
renewal  of  the  regulations  will  not  be 
requested. 

§  21 6.207    Applications  tor  Letters  of 
Authorization. 

(a)  To  incidentally  take  bowhead 
whales  and  other  marine  mammals 
pursuant  to  the  regulations  in  this 
subpart,  the  U.S.  citizen  (see  definition 
at  §  216.103)  conducting  the  activity- 
identified  in  §  216.200,  must  apply  for 
and  obtain  either  an  initial  Letter  of 
Authorization  in  accordance  with 

§§  216.106  and  216.208.  or  a  renewal 
under  §216.209. 

(b)  The  application  for  an  initial 
Letter  of  Authorization  must  be 
submitted  to  the  National  Marine 
Fisheries  Service  at  least  180  days 
before  the  activity  is  scheduled  to  begin. 

(c)  Applications  for  initial  Letters  of 
Authorization  must  include  all 
information  items  identified  in 

§  216.104(a). 

(d)  NMFS  will  review  an  application 
for  an  initial  Letter  of  Authorization  in 
accordance  with  §  216.104fb)  and.  if 
adequate  and  complete,  will  publish  a 
notice  of  receipt  of  a  request  for 
incidental  taking  and,  in  accordance 
with  Administrative  Procedure  Act 
requirements,  a  proposed  amendment  to 
§  216.200(a).  In  conjunction  with 
amending  §  216.200(a),  the  National 
Marine  Fisheries  Service  will  provide  a 
minimum  of  45  days  for  public 
comment  on  the  application  for  an 
initial  Letter  of  Authorization. 

(e)  Upon  receipt  of  a  complete 
application  for  an  initial  Letter  of 
Authorization,  and  at  its  discretion,  the 
National  Marine  Fisheries  Service  may 
submit  the  monitoring  plan  to  members 
of  a  peer  review  panel  for  review  and/ 
or  schedule  a  workshop  to  review  the 
plan.  Unless  specified  in  the  Letter  of 
Authorization,  the  applicant  must 
submit  a  final  monitoring  plan  to  the 
Assistant  Administrator  prior  to  the 
issuance  of  an  initial  Letter  of 
Authorization. 

§  21 6.208    (.etters  of  Authorization. 

(a)  A  Letter  of  Authorization,  unless 
suspended,  revoked  or  not  renewed, 
will  be  valid  for  a  period  of  time  not  to 
exceed  the  period  of  validity  of  this 
subpart,  but  must  be  renewed  annually 
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subjec:t  to  annual  renewal  conditions  in 
§216.209 

(b)  Each  l.ftter  of  Authorization  will 
set  forth: 

(1)  Permissible  methods  of  incuiental 
taking, 

(2)  Means  of  effecting  the  least 
practicable  adverst^  impact  on  the 
species,  its  habitat,  and  on  the 
availabilitv  of  the  species  for 
subsistence  uses;  and 

(3)  Requirements  for  monitoring  and 
reporting,  including  anv  requirements 
for  the  indep«mdent  peer-review  of 
proposed  monitoring  plans 

(c)  Issuance  and  renewal  of  each 
Letter  of  Authorization  will  be  based  on 
a  determination  that  the  number  of 
marine  mammals  taken  bv  the  activity 
will  be  small,  that  the  total  number  of 
marine  mammals  taken  bv  the  activity 
as  a  whole  will  have  no  more  than  a 
negligible  impact  on  the  sptH:ies  or  stock 
of  affected  marine  mammal(s).  and  will 
not  have  an  unmitigable  adverse  impact 
on  the  availabilitv  of  species  or  stocks 
of  marine  mammals  for  taking  for 
subsistence  uses 

(d)  Notice  of  issuance  or  dtmi<il  of  a 
Letter  of  Authorization  will  be 
published  in  the  Federal  Register 
within  30  days  of  a  deterininatKin 

§216.209     Renewal  of  Letters  of 
Authorization. 

(a)  A  Letter  of  Authorization  issued 
under  <}21H  lOtt  and  4?216  2l)H  for  the 
activity  identified  m  t>21B  200  will  be 
renewed  annually  upon 

(1)  Notification  to  the  National  M.inne 
Fisheries  Service  that  the  activity 
described  in  the  application  submitted 


under  *^  216  207  will  be  undertaken  and 
that  there  will  not  be  a  substantial 
modification  to  the  described  work, 
mitigation  or  monitoring  undertaken 
during  the  upcoming  season; 

(2)  Timely  receipt  of  the  monitoring 
reports  rfHjuired  under  <^  216.205,  and 
the  Letter  of  Auth(jrization  issued  under 
t>  216  208,  which  have  been  reviewed  by 
the  Nafumal  Marine  Fisheries  Service 
and  determined  to  be  ac:ceptahle.  and 
the  F'lan  of  (Cooperation  required  under 
t)  216  205;  and 

(3)  A  determination  by  the  National 
Marine  Fisheries  Service  that  the 
mitigation,  monitoring  and  reporting 
measures  requiied  under  <»  216  204  and 
the  Letter  of  Authorization  issued  under 
i^t,  216.106  and  216. 20H.  were 
undertaken  and  will  be  undertaken 
(during  the  upcoming  annual  period  ot 
validity  of  a  renewed  l,etter  of 
Authorization 

(b)  If  a  request  for  a  renewal  of  a 
Letter  of  Authorization  issued  under 
«^'»216  106  and  216  20H  indicates  that  a 
Mibstantial  modification  to  the 
described  work,  mitigation  or 
monitoring  undertaken  during  the 
upcoming  season  will  o<:cur.  the 
National  Marine  Fisheries  Service  will 
prnvide  the  public:  a  minimum  of  30 
days  for  review  and  comment  on  the 
re(]iiest    Review  and  comment  on 
renewals  of  Letters  of  Authorization  are 
restricted  to 

(1)  New  cited  information  and  data 
that  indicates  that  the  determinations 
made  in  this  subpart  are  in  need  of 
retonsideration. 

(2)  The  F'lan  of  ( Cooperation,  and 


(3)  The  proposed  monitoring  plan. 

(c)  A  notice  of  issuance  or  denial  of 
a  Renewal  of  a  l^etter  of  Authorization 
will  be  published  in  the  Federal 
Register  within  30  days  of  a 
determination. 

§  21 6.21 0     Modifications  to  Letters  of 
Authorization, 

(a)  In  addition  to  complying  with  the 
provisions  of  §«?  216.106  and  216.208, 
except  as  provided  in  paragraph  (b)  of 
this  section,  no  substantive  modification 
(including  withdrawal  or  suspension)  to 
the  Letter  of  Authorization  by  the 
National  Marine  Fisheries  Service, 
issued  pursuant  to  §§  216.106  and 
216.208  and  subject  to  the  provisions  of 
this  subpart  shall  be  made  until  after 
notification  and  an  opportunity  for 
public  comment  has  been  provided   For 
purposes  of  this  paragraph,  a  renewal  of 
a  Letter  of  Authorization  under 

t)  216.209,  without  modification  (except 
for  the  period  of  validity),  is  not 
considered  a  substantive  modification 

(b)  If  the  Assistant  Administrator 
determines  that  an  emergency  exists 
that  poses  a  significant  risk  to  the  well- 
being  of  the  species  or  stocks  of  marine 
mammals  specified  in  §  216.200(b),  a 
Letter  of  Authorization  issued  pursuant 
to  <?§  216.106  and  216.208  may  be 
substantively  modified  without  prior 
notification  and  an  opportunity  for 
public:  comment.  Notification  will  be 
published  in  the  Federal  Register 
within  30  days  subsequent  to  the  action. 
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Executive  Order  13157  of  May  23,  2000 

Increasing  Opportunities  for  Women-Owned  Small  Businesses 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
laws  of  the  United  States  of  America,  including  the  Small  Business  Act. 
15  U.S.C.  631,  et  seq.,  section  7106  of  the  Federal  Acquisition  Streamlining 
Act  of  1994  (Public  Law  103-355).  and  the  Office  of  Federal  Procurement 
Policy,  41  U.S.C.  403,  et  seq..  and  in  order  to  strengthen  the  executive 
branch's  commitment  to  increased  opportunities  for  women-owned  small 
businesses,  it  is  hereby  ordered  as  follows: 

Section  1.  Executive  Branch  Policy.  In  order  to  reaffirm  and  strengthen 
the  statutory  policy  contained  in  the  Small  Business  Act.  15  U.S.C.  644(g)(1). 
it  shall  be  the  policy  of  the  executive  branch  to  take  the  steps  necessarv 
to  meet  or  exceed  the  5  percent  Government-wide  goal  for  participation 
in  procurement  by  women-owned  small  businesses  (WOSBs).  Further,  the 
executive  branch  shall  implement  this  policy  by  establishing  a  participation 
goal  for  WOSBs  of  not  less  than  5  percent  of  the  total  value  of  all  prime 
contract  awards  for  each  fiscal  year  and  of  not  less  than  5  percent  of 
the  total  value  of  all  subcontract  awards  for  each  fiscal  vear. 

Sec.  2.  Responsibilities  of  Federal  Departments  and  Agencies.  Each  depart- 
ment and  agency  (hereafter  referred  to  collectively  as  "agencv  ")  that  has 
procurement  authority  shall  develop  a  long-term  comprehensive  strategv 
to  expand  opportunities  for  WOSBs.  Where  feasible  and  consistent  with 
the  effective  and  efficient  performance  of  its  mission,  each  agencv  shall 
establish  a  goal  of  achieving  a  participation  rate  for  WOSBs  of  not  less 
than  5  percent  of  the  total  value  of  all  prime  contract  awards  for  each 
fiscal  year  and  of  not  less  than  5  percent  of  the  total  value  of  all  subcontract 
awards  for  each  fiscal  year.  The  agency's  plans  shall  include,  where  appro- 
priate, methods  and  programs  as  set  forth  in  section  4  of  this  order. 

Sec.  3.  Responsibilities  of  the  Small  Business  Administration.  The  Small 
Business  Administration  (SBA)  shall  establish  an  Assistant  Administrator 
for  Women's  Procurement  within  the  SBA's  Office  of  Government  Con- 
tracting. This  officer  shall  be  responsible  for: 

(a)  working  with  each  agency  to  develop  and  implement  policies  to 
achieve  the  participation  goals  for  WOSBs  for  the  executive  branch 
and  individual  agencies; 

(b)  advising  agencies  on  how  to  implement  strategies  that  will  increase 
the  participation  of  WOSBs  in  Federal  procurement; 

(c)  evaluating,  on  a  semiannual  basis,  using  the  Federal  Procurement 
Data  System  (FPDS),  the  achievement  of  prime  and  subcontract 
goals  and  actual  prime  and  subcontract  awards  to  WOSBs  for  each 
agency; 

(d)  preparing  a  report,  which  shall  be  submitted  by  the  Administrator 
of  the  SBA  to  the  President,  through  the  Interagency  Committee 
on  Women's  Business  Enterprise  and  the  Office  of  Federal  Procure- 
ment Policy  (OFPP),  on  findings  based  on  the  FPDS.  regarding 
prime  contracts  and  subcontracts  awarded  to  WOSBs; 

(e)  making  recommendations  and  working  with  Federal  agencies  to  ex- 
pand participation  rates  for  WOSBs,  with  a  particular  emphasis  on 
agencies  in  which  the  participation  rate  for  these  businesses  is  less 
than  5  percent; 
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(f)  providing  a  program  of  training  and  development  seminars  and 
conferences  to  instruct  women  on  hov^^  to  participate  in  the  SBA's 
H(a)  program,  the  Small  Disadvantaged  Business  (SDB)  program,  the 
HUBZone  program,  and  other  small  business  contracting  programs 
for  which  they  may  be  eligible; 

(g)  developing  and  implementing  a  single  uniform  Federal  Govern- 
ment-wide website,  which  provides  links  to  other  websites  within 
the  Federal  system  concerning  acquisition,  small  businesses,  and 
women-owned  businesses,  and  which  provides  current  procurement 
information  for  WOSBs  and  other  small  businesses; 

(h)     developing  an  interactive  electronic  commerce  database  that  allows 
small  businesses  to  register  their  businesses  and  capabilities  as  po- 
tential contractors  for  Federal  agencies,  and  enables  contracting  of- 
ficers to  identify  and  locate  potential  contractors;  and 
(i)     working  with  existing  women-owned  business  organizations,   State 
and  local  governments,  and  others  in  order  to  promote  the  sharing 
of   information    and    the    development    of  more    uniform    State   and 
local  standards  for  WOSBs  that  reduce  the  burden  on  these  firms 
in  competing  for  procurement  opportunities. 
Sec.  4.  Other  Responsibilities  of  Federal  Agencies.  To  the  extent  permitted 
by  law.  each  Federal  agency  shall  work  with  the  SBA  to  ensure  maximum 
participation  of  WOSBs  in  the  procurement  process  by  taking  the  following 
steps: 

(a)  designating  a  senior  acquisition  official  who  will  work  with  the 
SBA  to  identify  and  promote  contracting  opportunities  for  WOSBs; 

(b)  requiring  contracting  officers,  to  the  maximum  extent  practicable, 
to  include  WOSBs  in  competitive  acquisitions; 

(c)  prescribing  procedures  to  ensure  that  acquisition  planners,  to  the 
maximum  extent  practicable,  structure  acquisitions  to  facilitate 
competition  by  and  among  small  businesses,  HUBZone  small  busi- 
nesses, SDBs,"and  WOSBs,  and  providing  guidance  on  structuring 
acquisitions,  including,  but  not  limited  to.  those  expected  to  result 
in  multiple  award  contracts,  in  order  to  facilitate  competition  by 
and  among  these  groups; 

(d)  implementing  mentor-protege  programs,  which  include  women- 
owned  small  business  firms;  and 

(p)  offering  industry-wide  as  well  as  industry-specific  outreach,  train- 
ing, and  technical  assistance  programs  for  WOSBs  including,  where 
appropriate,  the  use  of  Government  acquisitions  forecasts,  in  order 
to  assist  WOSBs  in  developing  their  products,  skills,  business  plan- 
ning practices,  and  marketing  techniques. 

Sec.  5.  SuhcontrcKting  Plans.  The  head  of  each  Federal  agency,  or  designated 
representative,  shall  work  closely  with  the  SBA.  OFFP,  and  others  to  develop 
procedures  U)  increase  compliance  by  prime  contractors  with  subcontracting 
plans  proposed  under  section  8(d)  of  the  Small  Business  Act  (15  U.S.C. 
6:i7(d))  or  section  834  of  Public  Law  101-189.  as  amended  (15  U.S.C.  637 
note),  including  subcontracting  plans  involving  WOSBs. 

Sec.  6.  Action  Plans.  If  a  Federal  agency  fails  to  meet  its  annual  goals 
in  expanding  contract  opportunities  for  WOSBs,  it  shall  work  with  the 
SBA  to  develop  an  action  plan  to  increase  the  likelihood  that  participation 
goals  will  be  met  or  exceeded  in  future  years. 

Sec.  7.  Compliance.  Independent  agencies  are  requested  to  comply  with 
the  provisions  of  this  order. 

Sec.  8.  Consultation  and  Advice.  In  developing  the  long-term  comprehensive 
strategies  required  by  section  2  of  this  order.  Federal  agencies  shall  consult 
with,  and  seek  information  and  advice  from.  State  and  local  governments, 
WOSBs,  other  private-sector  partners,  and  other  experts. 
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Sec.  9.  Judicial  Review.  This  order  is  for  internal  management  purposes 
for  the  Federal  Government,  h  does  not  create  any  right  or  benefit,  substantive 
or  procedural,  enforceable  at  law  or  equity  by  a  partv  against  the  United 
States,  its  agencies,  its  officers,  its  employees,  or  any  other  person. 


THE  WHITE  HOUSE, 
Mav  23,  2000. 
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subsc  ribe  PIML.WVS-L  vour  name 
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I'LNS.  We  c  annot  respond  to  spec  ific   inquiries. 

Reference  questions.  Send  questions  and  comments  about  the 
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The  Federal  Register  staff  c  annot  interpret  specific   documents  or 
regulations. 

FEDERAL  REGISTER  PAGES  AND  DATE,  MAY 

25233-25434 1 

25435-25622 2 

25623-25828 3 

25829-26116 4 

26117-26480 5 

26481-26730 8 

26731-26940 9 

29941-30334 iO 

30335-30520 11 

30521-30828 12 

30829-31072 15 

31073-31244  16 

31245-31426 17 

31427-31782 18 

31783-32006 19 

32007-33246 22 

33247-33428 23 

33429-33736 24 

33737-34038 25 


Federal  Register 

Vol.  (),T,  .Nil,    102 
Thiirs(la\,   Ma\    'J.'. 


ZOOO 


CFR  PARTS  AFFECTED  DURING  MAY 


.•\t  the  end  of  each  month,  the  Office  of  the  Ft'iicrdi  Register 
publishes  separately  a  List  of  C:FR  Sections  .-Xfiec  ted  (LS.A).  \\h 
lists  parts  and  sections  affected  b\  document^  pubii^hnd  sm,  t 
the  revision  date  of  eac  h  title. 


3  CFR 

Proclamations: 

7297 25821 

7298 25823 

7299 25825 

7300 25827 

7301 26113 

7302 26117 

7303 26481 

7304 30335 

7305 30827 

7306 30829 

7307 31071 

7308 31783 

7309 33247 

7310 33429 

7311 33431 

Executive  Orders: 
January  19.  1917 

(Revoked  by  PLO 

7444) 30429 

10977  (See  EO 

13154) 26479 

11478  (Amended  by 

EO  13152) 26115 

12871  (Amended  by 

EO  13156) 31785 

12983  (See  EO 

13156) 31785 

12985  (See  EO 

13154) 26479 

13047  (See  Notice  of 

May  18.  2000)      32005 
13149  (See  Proc 

7308) 31783 

13151 25619 

13152 26115 

13153 26475 

13154 26479 

13155 30521 

13156 31785 

13157  34035 

Administrative  Orders: 
Notice  of  May  18. 

2000  32005 

4  CFR 

Ch.  1 33737 

5  CFR 

317 33738 

351 25623 

532 26119.  26120.  30821 

630 26483 

1201 25623 

Proposed  Rules: 

536 33785 

7  CFR 

2 31245 

47 29941 

210 26904.  31371 

220 26904 


26487  30337 


245.. 
272.. 
274.. 
277.. 
301 

360 

361 

400 

945 

959 

981 

985 30341 

989 

993 

1001 

1005  

1006 

1007 

1126 

1131 

1135 

1205  

1220 

1436  

1710 

1951 

Proposed  Rules: 

319 

360 

930 

958 

1220 

1240 

1710 

1735 

9  CFR 


31427 
33433 
33433 
33433 
31245 
33741 
33741 
29941 
25625 
29942 
25233 
32007 
30525 
29945 
32010 
32010 
32010 
32010 
32010 
32010 
32010 
25236 
30832 
30345 
31246 
31248 

30365 
31289 
32044 
30920 
30922 
30924 
31289 
33787 


Proposed  Rules: 

77  25292 

94  31290 

590 26148 

10  CFR 

Ch  XVIII 30833 

72 25241 

420 25265 

810 26278 

Proposed  Rules: 

Ch  1 26772 

32 26148 

50 30550  31837 

76 30018 

431 30929 

11  CFR 

Proposed  Rules: 

104   , 

111  


25672 


31787 
31787 


12  CFR 

361 31250 

563 30527 

563c 30527 

563g 30527 
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707 32010 

716  31722 

741  31722 

790  26266 

900  25267 

917  2S267 

940  25267 

1735        26731 

Proposed  Rules: 

35   31962 

207 31962 

226  33499 

J46  31962 

533  31962 

611  26776 

900  25676  26518 

917  26518 

926  26518 

940 25676 

944 26518 

950  25676  26518 

952  26518 

955  25676 

956 25676 

961 26518 

980  26518 

1710 33790 

13CFR 

121 30836 

124  33249 

14CFR 

25  25435 

39      25278  25280  25281 
25437  25627  25829.  25833 
26121,  26122  26124  26735 
26738,  30527  30529  30532 
30534,  30536  30538  30539 
30863,  30865  30874  31253, 
31255  31256  31259.  32011 
32013  3201532016,  32018 
32021  33441  33444  33743 
33745 
71      25439,  25440  26126 
26128,  30541  30876  30877 
30878  30879  32023  33250 
33614  33749  33750 
91       31214  31798  33751 

93  33751 

95  26740 

97      25838  25842  31427 
31798 

121 26128  33751 

129  33751 

135        33751 

Proposed  Rules: 

23  30936 

39      25694  25696  25892 

26149  26152  26781  26783 

30019  30021  30023  30025 

30028  30031  30033  30553 

31109,  31  113  31291  31837 

31839 

71  25455    25456    25457 

26154,  26155   26156   26157 

26158   26160   26785,  26786 

26787,  26788  30036   30678 

31504,  32046    32047    33796 

121 33720 

135 33720 

15CFR 

902  31430 

Proposed  Rules: 

301   30555 


922   31634  32048 

16  CFR 

305  30351 

313         33646 

Proposed  Rules: 

307  26534 

310   26161 

17  CFR 

4    25980 

231  25843 

241  25843 

270   25630 

271  25843 

Proposed  Rule*: 

240        26534 

18  CFR 

388      33446 

19  CFR 

12      33251 

19   31260 

24   31261 

101  '. 31262 

122  31263 

159  31261 

162  33254 

174  31261 

20  CFR 

404         31800 

Proposed  Rules: 

217  30366 

335  26161 

403  30037 

21  CFR 

10  25440 

13  25440 

14  25440 

15  25440 

25  30352 

177  26744 

178 26129  26746 

203 25639 

205  25639 

510 26641 

522  26747 

884  31454 

1301 30541 

Proposed  Rules: 

2  26789 

16  26162 

25  30366 

900  26162 

22  CFR 

Proposed  Rules: 

706        30369 

23  CFR 

450  31803 

668  25441 

771         31803 

Proposed  Rules: 

450        33922 

655  33994 

771  33960 

940  33994 

1410 33922 

1420    33960 

1430    33960 

24  CFR 

84  30498 


583       30822 

905  25445 

Proposed  Rules: 

2003         32240 

3280   31778 

3282  31778 

25  CFR 
Proposed  Rules: 

38  26728 

26  CFR 

1       31073  31078  31805 
32152  33753 

31 32152 

48  26488 

Proposed  Rules: 

1       26542  31115  31118 
31841  31853,  33504 

27 

275   31079 

Proposed  Rules: 

9  31853 

29  CFR 

4022    30880 

4044  30880 

Proposed  Rules: 

1910  33263 

30  CFR 

250      25284 

917     29949 

948      26130 

31  CFR 

210       33449 

560      25642 

Proposed  Rules: 

10  30375 

32  CFR 

701     31456 

727  26748 

767  31079 

Ch    XXIX  30542 

Proposed  Rules: 

701     31505 

33  CFR 

100  25446   25644    31083 

31086   33255,  33760 
110  31083   31086,31091 

32023   33255,  33760 
117  25446   25645   2  56n6, 

29954   30881    31478.  33449 
155  31806 

165  26489   26750   29954 

30883   30884   31086   31091 
31479   31813   32023   33255 
33258    33449    33450,  33760 
33770 

Proposed  Rules: 

117  30043,30938 

165  25458  25980,  30376. 

31293 

167     31856 

334    33426 

34  CFR 

674  26136 

Proposed  Rules: 

100 26464 


104 26464 

106         26464 

110        26464 

300         30314 

36  CFR 

327  26136 

Proposed  Rules: 

294        30276   30288 

1253       26542 

37  CFR 

1  33452 

Proposed  Rules: 

201  25894,  33266 

202       26162 

39  CFR 

20  29955 

111 26750  31815 

913       31265 

952       32026 

Proposed  Rules: 

111  26792,31118,31506 

40  CFR 

9  25982.  26491 

22  30885 

52     29956,  29959,  30355, 

30358,  31093,  31267,  31480. 

31482,  31485,  31489,  32028. 

32030.  32033.  33259.  33455 

33772 

60 32033 

62  25447.  33461 

63  26491.34010.34012 

70 32035 

81 29959 

117   30885 

122  30885 

123   30885 

124   30885 

125   30885 

131  31682 

141   25982 

142   25982 

143   25982 

1 44  30885 
180  25647,25652.25655. 

25660  25857,  25860.  29963 

30543  33260,  33469.  33472 

33692,  33703 

185  33692,  33703 

186  33692,  33703 

228  30545.  31492 

261   31096.  32214 

270  39885 

271  26750.  26755.  29973, 

29981,  33774 

300  30482,  31821 

444   33423 

721  30912 

Proposed  Rules: 

51  31858,  33268 

52  26792.  30045,  30387, 
31120.  31297.  31507.  32057, 

33280 

61   26932 

62   25460.33504 

63   26544 

81   30045,31859 

141  25894,  30194 

142  25894.30194 

239  26544 

271  ,26802,  30046.  33797 
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300 25292  26803.  30489. 

31864,  32058 

403 26550 

430 31120 

41  CFR 

Ch  301 31824 

101-43 31218 

102-36   31218.  33778,  33889 
Proposed  Rules: 

60-1 26088 

60-2 26088 

42  CFR 

414 25664 

447 33616 

457  33616 

Proposed  Rules: 

9  25894 

405  31124 

412 26282 

413 26282 

485 26282 

1001 32060 

1003 25460 

43  CFR 

4 25449 

Proposed  Rules: 

2930 31234 

3800 31234 

8340 31234 

8370 31234 

8560 31234 

9260 31234 

44  CFR 

64 30545 

Proposed  Rules: 

206 31129 


45  CFR 

92 


.33616 


95 33616 

Proposed  Rules: 

1159 31864 

46  CFR 

32 31806 

515 26506,  33479 

520 26506 

530 26506 

535 26506 

545  33480 

Proposed  Rules 

520 31130 

47  CFR 

1 29985,  31270 

11 29985 

22 25451 

24  25452 

51 33480 

54 25864.  26513,  33480 

73 25450,  25453,  25669, 

25865,  29985,  30547,  31100, 
31101,  31498.  33778,  33779 

74 29985 

79 26757 

Proposed  Rules: 

20 33506 

64 33281 

73 25463,  25697.  25865. 

30046.  30047.  30558.  31130, 
31131,33798,  33799 

48  CFR 

219 30191 

235 32040 

241 32040 

252 32041 

1516 31498 

1552 31498 

1804 31101 

1806 31101 

1815 30012,  31101 


1819 30012 

1823 31101 

1832 31101 

1845 31101 

1852 30012 

Proposed  Rules: 

2 30311 

11 30311 

15 30311 

17 33428 

23 30311 

32 25614 

42 30311 

52 25614 

209 32065 

215 32066 

223 32065 

552 33799 

1503 25899 

1552 25899 

570 33799 

1803 32069 

1852 32069 

5433 31131 

5452 31131 

49  CFR 

173 30914 

178 30914 

209 33262 

230 33262 

391 25285 

552 30680 

571 30680,  30915 

575 33481 

585 30680 

595 30680 

619 31803 

622 31803 

Proposed  Rules: 

350 26166,  32070 

359 25540 

390 25540,  26166,  32070 

394 25540,  26166,  32070 


395     25540  26166  32070 

398     25540  26166.  32070 

538  26805 

571 33508 

613 33922 

621 33922 

622 33960 

623 33960 

50  CFR 


17 

25867 

.  26438  26762 

21 

30918 

32 

30772 

216 

34014 

222 

25670 

.31500  33779 

223 

25670 

.  31500  33779 

300 

30014 

600 

.25881, 

31283  31430. 
33423 

622 

30362, 

30547.  31827, 
31831 

648 

25887. 

30548,  31836 
32042  33486 

654 

31831 

660 

25881 

26138,  31283 
33423 

679 

.25290. 

25671,  30549 

31103. 

31104, 

31105.  31107. 
31288,  33779 

Proposed  Rules: 

10 

26664 

13 

26664 

17 

26664. 

30048,  30941, 

30951 

,  31298, 

31870.  33283 

23 

26664 

224 

26167 

622 

31132. 

31507,  33801 

635 

,26876, 

33513,  33517. 
33519 

660 

31871 

679 

697 

.30559,  32070 
25698 
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REMINDERS 

The  Items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance 

RULES  GOING  INTO 
EFFECT  MAY  25,  2000 

COMMERCE  DEPARTMENT 

National  Oc«anlc  and 
Atmospheric  Administration 

Marine  mammals 
Incidental  taking — 
Beaufort  Sea,  AK, 
construction  and 
operation  of  offshore  oil 
and  gas  facilities, 
published  5-25-00 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous, 
national  emission  standards 

Ma)or  sources,  requirements 
tor  control  technology 
determinations,  published 
5-25-00 
Air  quality  implementation 

plans,  approval  and 

promulgation,  various 

States 

Oregon;  published  5-25-00 

FARM  CREDIT 
ADMINISTRATION 

Farm  credit  system 
Loan  policies  and 
operations — 

Paricipations  in  loans  from 
non-System  lenders 
published  5-25-00 

GENERAL  ACCOUNTING 
OFFICE 

Claims,  waiver  of  claims  and 
transportation  issues,  CFR 
subchapters  removed, 
published  5-25-00 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Low  income  housing 

Housing  assistance 
payments  (Section  8)— 
Moderate  rehabilitation 
units,  lease  execution 
or  termination  when 
remaining  term  on 
contract  is  less  than 
one  year,  published  4- 
25-00 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Endangered  and  threatened 
species 
Spikedace  and  loach 

minnow    published  4-25 

00 


TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Air  earner  certification  and 
operations 

International  aviation  sattey 
assessment  program, 
published  5-25-00 
Pressunzed  fuselages, 
repair  assessment; 
published  4-25-00 
TREASURY  DEPARTMENT 
Internal  Revenue  Service 
Income  taxes 
Consolidated  return 
regulations,  limitations  on 
use  of  certain  credits, 
published  5-25-00 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Exportation  and  importation  of 
animals  and  animal 
products 

Horses  from  contagious 
equine  mentis  (CEM)- 
aftected  countnes — 
Spam.  Spanish  Pure 
Breed  horses, 
comments  due  by  6-2- 
00.  published  4-3-00 

AGRICULTURE 

DEPARTMENT 

Food  Safety  and  Inspection 

Service 

Egg  products  inspection,  fee 
increase,  comments  due  by 
6-1-00.  published  5-5-00 

ARCHITECTURAL  AND 
TRANSPORTATION 
BARRIERS  COMPLIANCE 
BOARD 

Electronic  and  information 
technology  accessibility 
standards,  comments  due 
by  5-30-no   published  3-31- 
00 

COMMERCE  DEPARTMENT 

National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management 

Atlantic  coastal  fisheries 

cooperative 

management — 

Atlantic  Coast  horseshoe 
crab    comments  due  by 
6-2-00.  published  5-3-00 

Canbbean,  Gult.  and  South 
Atlantic  fisheries — 
Gult  of  Mexico  and  South 
Atlantic  coastal 
migratory  pelagic 


resources;  comments 
due  by  5-31-00. 
published  5-16-00 
Ocean  and  coastal  resource 
management 

Coastal  Zone  Management 
Act  Federal  consistency 
regulations;  comments 
due  by  5-30-00.  published 
4-14-00 
COMMERCE  DEPARTMENT 
Patent  and  Trademark  Office 
Patent  cases 
Twenty-year  patent  term; 
patent  term  adjustment, 
implementation,  comments 
due  by  5-30-00;  published 
3-31-00 
DEFENSE  DEPARTMENT 
Federal  Acquisition  Regulation 
(FAR) 

Competrtive  negotiated 
acquisitions,  discussion 
requirements;  comments 
due  by  6-2-00;  published 
4-3-00 
Procurement  integnty 
rewnte;  comments  due  by 
5-30-00,  published  3-29- 
00 
EDUCATION  DEPARTMENT 
Grants 
Direct  grant  programs, 
discretionary  grants; 
appMication  review 
process,  comments  due 
by  6-1-00.  published  4-17- 
00 
ENERGY  DEPARTMENT 
Energy  Efficiency  and 
Renewable  Energy  Office 
Consumer  products,  energy 
conservation  program 
Fluorescent  lamp  ballasts — 
Energy  conservation 
standards,  comments 
due  by  5-30-00. 
published  3-15-00 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs,  approval  and 
promulgation.  State  plans 
tor  designated  facilities  and 
pollutants 

Oklahoma,  comments  due 
by  6-1-00    published  5-2- 
00 
Clean  Air  Act 
Accidental  release 

prevention  requirements 
risk  management 
programs,  distnbution  of 
otf-site  consequence 
analysis  information 
comments  due  by  5-30- 
00   published  4-27-00 
Hazardous  waste 
Proiect  XL  program,  site- 
specific  projects — 
Minnesota,  comments  due 
by  5-30-00.  published 
5-8-00 


Pesticides,  tolerances  in  food, 
animal  feeds,  and  raw 
agncuHural  commodities: 
Fenthion,  etc  ;  comments 
due  by  5-30-00;  published 
3-31-00 
Supertund  program 
National  oil  and  hazardous 
substances  contingency 
plan — 

National  pnorities  list 
update;  comments  due 
by  5-31-00;  published 
5-1-00 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  stations,  table  of 
assignments: 
Tennessee  and  Alabama; 

comments  due  by  5-30- 

00   published  4-19-00 
Texas;  comments  due  by  5- 

30-00,  published  4-19-00 
Vanous  Stales,  comments 

due  by  5-30-00;  published 

4-19-00 

FEDERAL  ELECTION 
COMMISSION 

Reports  by  political 
committees: 

Election  cycle  reporting  by 
authonzed  committees; 
comments  due  by  6-2-00; 
published  5-3-00 

FEDERAL  HOUSING 
FINANCE  BOARD 

Federal  home  loan  bank 

system 

Acquired  member  assets, 
core  mission  activities, 
and  investments  and 
advances;  comments  due 
by  6-2-00,  published  5-3- 
00 

FEDERAL  TRADE 
COMMISSION 

Telemarketing  sales  rules, 
comments  due  by  5-30-00; 
published  5-5-00 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Regulation 

(FAR) 

Competitive  negotiated 
acquisitions,  discussion 
requirements,  comments 
due  by  6-2-00.  published 
4-3-00 

Procurement  integrity 
rewnte,  comments  due  by 
5-30-00;  published  3-29- 
00 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Mortgage  and  loan  insurance 
programs 

Title  I  Property  Improvement 
and  Manufactured  Home 
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Loan  Insurance  programs 
and  Title  I  lender/Title  II 
mortgagee  approval 
requirements;  comments 
due  by  5-30-00;  published 
3-30-00 
Public  and  Indian  housing 
Public  housing  agency 
plans;  poverty 
deconcentration  and 
public  housing  integration 
("One  Amenca"); 
comments  due  by  6-1-00; 
published  4-17-00 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Endangered  and  threatened 
species: 

San  Diego  ambrosia; 
comments  due  by  5-30- 
00   published  3-30-00 
Migratory  bird  hunting: 

Seasons,  limits,  and 
shooting  hours; 
establishment,  etc  . 
comments  due  by  6-2-00: 
published  4-25-00 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 

Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
submissions: 
Maryland;  comments  due  by 

5-30-00;  published  4-28- 

00 

JUSTICE  DEPARTMENT 
Immigration  and 
Naturalization  Service 

Nationality 
Naturalization  grants; 
revocation;  comments  due 
by  5-30-00;  published  3- 
31-00 

JUSTICE  DEPARTMENT 

Clean  Air  Act: 

Accidental  release 
prevention  requirements; 
risk  management 
programs,  distribution  of 
otf-site  consequence 
analysis  information; 
comments  due  by  5-30- 
00;  published  4-27-00 


NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR) 

Competitive  negotiated 
acquisitions;  discussion 
requirements:  comments 
due  by  6-2-00:  published 
4-3-00 

Procurement  integnty 
rewnte:  comments  due  by 
5-30-00:  published  3-29- 
00 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Ports  and  waterways  safety: 
OPSAIL  2000.  New  Yort< 
Harbor.  NY;  safety  zones; 
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Agriculture  Department 

See  Agricultural  Marketing  Service 

See  Animal  and  Plant  Health  Inspection  Service 

See  Forest  Ser\'ice 

See  Rural  Housing  Service 

See  Rural  Utilities  Service 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request.  34138- 
34139 

Air  Force  Department 

NOTICES 

Environmental  statements;  notice  of  intent: 
Altus  Air  Force  Base,  OK,  34153-34154 

Animal  and  Plant  Health  Inspection  Service 

PROPOSED  RULES 

Irradiation  phytosanitary  treatment  of  imported  fruits  and 
vegetables,  34113-34125 

BUnd  or  Severely  Disabled,  Committee  for  Purchase  From 
People  Who  Are 

See  Committee  for  Purchase  From  People  Who  Are  Blind 
or  Severely  Disabled 

Centers  for  Disease  Control  and  Prevention 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  34188- 
34189 
Grants  and  cooperative  agreemMits;  availability,  etc.: 

State  Cardiovascular  Health  Programs,  34189-34195 
Meetings; 
Public  Health  Service  Activities  and  Research  at  DOE 
Sites  Citizens  Advisory  Committee,  34195-34196 

Civil  Rights  Commission 

NOTICES 

Meetings;  State  advisory  committees: 
Utah,  34145 

Coast  Guard 

PROPOSED  RULES 

Ports  and  waterways  safety: 
Atlantic  Ocean,  Virginia  Beach,  VA;  safety  zone,  34127- 
34129 
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Commerce  Department 

See  Export  Administration  Bureau 

See  International  Trade  Administration 

See  National  Institute  of  Standards  and  Technology 

See  National  Oceanic  and  Atmospheric  Administration 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request.  34145- 
34146 

Committee  for  Purchase  From  People  Who  Are  Blind  or 
Severely  Disabled 

NOTICES 

Procurement  list;  additions  and  deletions.  34144-34145 

Defense  Department 

See  Air  Force  Department 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request.  34152- 
34153 

Education  Department 

NOTICES 

Grants  and  cooperative  agreements:  availability,  etc: 
Educational  research  and  improvement — 
Ready-To-Leam  Television  Program,  34154-34155 

Employment  Standards  Administration 

NOTICES 

Minimum  wages  for  Federal  and  federally-assisted 

construction;  general  wage  determination  decisions. 
34233-34234 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 
NOTICES 

Environmental  statements;  notice  of  intent: 
Los  Alamos  National  Laboratory  Technical  Area  18 
Missions,  NM;  relocation 
Scoping  meeting  rescheduled.  34155 
Meetings: 
Environmental  Management  Site-Specific  Advisory 
Board — 
Paducah  Gaseous  Diffusion  Plant.  KY.  34155.  34156 
National  Petroleum  Council,  34156 

Environmental  Protection  Agency 

RULES 

Air  programs;  approval  and  promulgation;  State  plans  for 
designated  facilities  and  pollutants: 
Pennsylvania;  correction,  34104-34105 
Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
California,  34101-34104 
PROPOSED  RULES 

Air  pollutants,  hazardous;  national  emission  standards: 
Vegetable  oil  production;  solvent  extraction,  34251- 

34275 
Wet-formed  fiberglass  mat  production,  34277-34299 
Air  programs: 
Outer  Continental  Shelf  regulations — 
California;  consistency  update,  34129-34132 
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NOTICES 

Agency  information  collection  activities 

Reporting  and  recordkeeping?  reciuirements,  :14171-34172 
Submission  for  OMB  review.  t:i)mment  rfHjuost.  34172- 
34173 
Air  programs: 

State  implementation  plans;  adecjuac  y  status  for 
transportation  conformity  purposes — 
Ohio,  34174 
Envirormiental  statements,  availabilitv.  etc 
Agency  statements — 

Comment  availability.  34175) 
WeekJy  ret:eipts.  34174-.'I4175 
Meetings: 

Gulf  of  Mexico  Program  Focus  Teams.  34175 
State  FIFRA  Issues  Researi:h  and  Evaluation  (Jroup, 
34176 
Pesticide,  food,  and  feed  additive  petitions: 

Vinclozolin,  34 179-341  HO 
Pesticide  programs 

Restricted  use  pestu  ides,  applii  ators  ceiiification    State 
plans — 
Delaware,  34178-34179 
Pesticide  registration,  cancellation,  etc.: 

Sankyo  Co..  Ltd.,  3417fi-34177 
Superfund:  response  and  remedial  a(  tions.  proposed 
settlements,  etc 
Hoxie  Crash  Site.  KS.  341  Hi) 
Superfund  program 

Prospective  purc;haser  agreements — 
Copley  Square  Plaza  Site.  OH,  341  HO 

Executive  Office  of  the  President 

See  Presidtmtial  Do(  uineuts 

Export  Administration  Bureau 

RULES 

Export  licensing 

Commert:e  {^.ontrol  List,  revisions  and  (  larifuatiDns. 
34073-34079 
NOTICES 
Meetings 

Regulations  and  Pnu  edures  Tei  hnu  al  .Xth  isnrv 
Committee.  3414h 

Federai  Aviation  Administration 

RULES 

Air  traffu:  operating  ami  flight  rules,  etc 

National  parks  air  tour  luanagemeut,  .i4  U)7    343BH 

Airworthiness  directives 

Airbus,  34055-34061.  .t4()t.9-,t4()72 
Boemg,  34048-34054.  34(H)  1    34()»)5 
Israel  Aircraft  Industries,  Ltd.  34054-34055 
McDonnell  Douglas.  ,t4.i21-34  3()l) 
REVO,  Inc  .  340fi5    340t)9 

Federal  Bureau  of  Investigation 

NOTICES 

Agency  information  i  ollec  tum  .11  tivities 

Proposed  collectmn.  (  Diiiiiient  re(|uest.  342  12-3423. i 

Federal  Emergency  Management  Agency 

NOTICES 

Disaster  and  emergeiu  \  are, is 

Maine.  341H1 

New  Mexico.  34181 
Meetings: 

Technical  Mapping  .Kdvisorv  (.ouncil,  341H1-341H2 


Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate  and  corporate  regulation  filings: 

Ameren  Energy  Generating  Co   et  al  .  34159-34161 
C:ommonwealth  Edison  Co.  et  al  .  34161-34163 
Entergy  Services.  Inc..  et  al  ,  34163-34167 
Lone  Star  Steel  Sales  Co   et  al.,  34167-34168 
PSEG  Power  New  York  Inc.  et  al,.  34168-34171 

Applications,  hearings,  determinations,  etc  : 

Consolidated  Edison  Co.  of  New  York,  Inc.,  et  al.,  34156 
Egan  Hub  Partners,  LP.,  34156-34157 
Great  Lakes  Gas  Transmission  LP.  et  al.,  34157 
Mid-Tex  G&T  Electric  C:ooperative.  Inc.,  et  al..  34157- 

34158 
Nevada  Sun-Peak  LP.  et  al  .  34158 
Pedricktown  Cogeneration  LP.  34158 
SOVVEGA  Power  LLC,  34158 
Tennessee  tias  Pipeline  (^.o..  34159 
Trailblazer  Pipeline  Co..  34159 

Federal  Housing  Finance  Board 

PROPOSED  RULES 

Federal  home  loan  bank  system: 

Acquired  member  assets,  core  mission  activities, 
investments  and  advances.  34127 

Federal  Motor  Carrier  Safety  Administration 

PROPOSED  RULES 

Motor  (  arner  safety  standards: 
Drivers'  hours  of  service — 

Fatigue  prevention:  driver  rest  and  sleep  for  safe 
operations;  hearings,  34132-34133 
NOTICES 
Motor  carrier  safety  standards: 

Controlled  substances  and  alcohol  testing  management 
information  system  statistical  data.  34246-34247 

Federal  Reserve  System 

RULES 

Extensions  (if  (  redil  by  Federal  Reserve  banks  (Regulation 

A): 
Disiount  rate  change.  34047-3404H 
NOTICES 

Banks  and  bank  holding  companies: 
Change  in  bank  control,  34182 
Fori.iations   acquisitions,  and  mergers,  34182 
Permissible  nonbanking  activities.  34182-34183 
F'ederal  Reserve  bank  services: 

.Automated  clearing  house  deposit  deadlines  and  pricing 
practices  relative  to  private-sector  operators,  34183- 
34187 
Meetings.  Sunshine  Aci.  34187 

Food  and  Drug  Administration 

RULES 

I'ood  additives: 

Paper  and  paperbcjard  components — 
Sodium  xylenesulfonate.  34081-34082 
Human  drugs 

.-\queous-based  drug  products  for  oral  inhalation;  sterility 
requirement.  34082-34089 
NOTICES 
.Agency  information  collection  activities: 

Proposed  c  ()llec:tion;  c:omment  request,  34196-34200 
Memorandums  of  understanding: 

Centers  for  Disease  Control  and  Prevention  et  al.;  animal 
produc:tion  and  food  health  interagency  coordinating 
coinmitte«';  establishment.  34200-34211 
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Forest  Service 

NOTICES 

Environmental  statements;  notice  of  intent: 
Ottawa  National  Forest,  MI.  34139-34141 

General  Accounting  Office 

NOTICES 

Meetings: 

Federal  Accounting  Standards  Advisory  Board,  34187 

General  Services  Administration 

NOTICES 

Privacy  Act: 

Systems  of  records.  34187-34188 

Health  and  Human  Services  Department 

See  Centers  for  Disease  Control  and  Prevention 

See  Food  and  Drug  Administration 

See  Indian  Health  Service 

See  National  Institutes  of  Health 

Housing  and  Urt>an  Development  Department 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request.  34226 

Grants  and  cooperative  agreements;  availability,  etc.: 
Facilities  to  assist  homeless — 

Excess  and  surplus  Federal  property,  34226-34230 

Indian  Health  Service 

NOTICES 

Grant  and  cooperative  agreement  awards: 
Indian  Health  Scholarship  Program;  recipients  list. 
34212-34220 
Grants  and  cooperative  agreements;  availabilitv,  etc.: 
American  Indian/Alaska  Native  Children,  Youth,  and 
Families;  Mental  Health  and  Community  Safety 
Initiative,  34220 
Organization,  functions,  and  authority  delegations: 

Albuquerque  Area  Indian  Health  Service,  34220-34222 

Interior  Department 

See  Land  Management  Bureau 

See  Surface  Mining  Reclamation  and  Enforcement  Office 
NOTICES 

Hydropower  licensing;  review  process  for  mandatory 
conditions,  34151-34152 

international  Trade  Administration 

NOTICES 

Antidumping: 
Glycine  from — 
China,  34147 
Preserved  mushrooms  from — 

Chile,  34147-34148 
Tapered  roller  bearings,  four  inches  or  less  in  outside 
diameter,  and  components,  etc.,  from — 
Japan,  34148 
Applications,  bearings,  determinations,  etc.: 
Tulane  University,  34148 

International  Trade  Commission 

NOTICES 

Import  investigations: 
Ammoniiun  nitrate  from — 

Russia,  34231-34232 
Magnetic  resonance  injection  systems  and  components, 
34231 


Sulfanilic  acid  from — 
China  and  India,  34232 

Justice  Department 

See  Federal  Bureau  of  Investigation 
See  Prisons  Bureau 

Labor  Department 

See  Employment  Standards  Administration 
See  Labor  Statistics  Bureau 

Labor  Statistics  Bureau 

NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 
Federal  Economic  Statistics  Advisory  Committee.  34234 

Meetings: 

Federal  Economic  Statistics  Advisory  Committee.  34234- 
34235 

Land  Management  Bureau 

NOTICES 

Resource  management  plans,  etc.: 

Lahontan  Resource  Area,  Maval  Air  Station  Fallon.  NV, 
34230-34231 
Withdrawal  and  reservation  of  lands: 

Alaska.  34230 

Maritime  Administration 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request.  34247-34248 
Submission  for  OMB  review;  comment  request.  34248 

National  Highway  Traffic  Safety  Administration 

RULES 

Motor  vehicle  theft  prevention  standard: 

High-theft  vehicle  lines  for  2001  model  year;  listing. 
34106-34112 

NOTICES 

Motor  vehicle  safety  standards:  exemption  petitions,  etc.: 
General  Motors  Corp..  34248-34249 

National  Institute  of  Standards  and  Technology 

NOTICES 

Grants  and  cooperative  agreements:  availabilitv.  etc.: 
Materials  Science  and  Engineering  Laboraton,-  Program; 
Neutron  Scattering  Research  and  Spectroscopy. 
34149-34151 

National  Institutes  of  Health 

NOTICES 

Meetings: 
National  Center  for  Research  Resources,  34222 
National  Eye  Institute,  34222-34223 
National  Heart,  Lung,  and  Blood  Institute,  34223 
National  Institute  of  Arthritis  and  Musculoskeletal  and 

Skin  Diseases,  34224-34225 
National  Institute  of  Child  Health  and  Human 

Development,  34224 
National  Institute  of  Mental  Health,  34223-34224 
National  Institute  on  Aging,  34222 
Scientific  Review  Center,  34226 

National  Oceanic  and  Atmospheric  Administration 

PROPOSED  RULES 

Fishery  conservation  and  management: 
Alaska;  fisheries  of  Exclusive  Economic  Zone — 
Pacific  cod,  34133-34137 
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NOTICES 

Hyiiropownr  lit  ensing;  review  pnu  ess  for  maiidatorv 
corulitions.  :14  151-:!4  152 

Nuclear  Regulatory  Commission 

NOTICES 

Appliccitioiis.  ht'unni^s.  ({ftfnirin(iti(^ns.  ft( 

Arizona  Pubhi   St-rvii:.'  Co.  tH  dl.,  343h9-34:i7I 

Postal  Service 

RULES 

International  Mail  Manual. 

Pnontv  Mail  (Uobal  tiiiaranteed:  t-nhanctni  expeditod 
servKf  from  selected  U.S. locations  to  selected 
fcluropean  countries.  :14()9(>-34U)1 

Presidential  Documents 

PROCLAMATIONS 

Special  obseniiiu  cs 

Maritime  Dav.  National  (F'roc    7;n2).  3437.5-;i437ti 
ADMINISTRATIVE  ORDERS 
Yugoslavia.  Federal  Repulilic  of  Bosnian  Serbs,  and  Kosovo; 

continuation  of  emergency,  (Notice  of  Mav  25.  2000). 

34379-34380 

Prisons  Bureau 

RULES 

Inmate  control,  custodv.  care,  etc 

Civil  contempt  of  court  commitments.  34361-34363 
Federal  Tori  Claims  Act,  34362-34365 

Public  Health  Service 

See  Centers  for  Disease  Control  and  Prevention 

See  Food  and  Drug  Administration 

See  Indian  Health  Service 

See  National  Institutes  of  Health 

Railroad  Retirement  Board 

NOTICES 

Agency  information  i  ollection  activities: 

Proposed  collection,  comment  request.  34235-34236 

Rural  Housing  Service 

NOTICES 

Agency  information  collection  activities: 

Proposed  collec;tion.  comment  request.  34141-34142 

Rural  Utiinies  Service 

RULES 

Electric  loans 

Standards  and  specifications  for  materials  and 
construction — 
Underground  electric  distribution;  specifications  and 
drawings.  34042-34047 
PROPOSED  RULES 
Seismic  safetv,  34125   34127 
NOTICES 
Environmental  statements;  availahilitv.  etc 

Jackson  C:(mntv  Lake  Project,  KY.  34142-34144 

Securities  and  Exchange  Commission 

RULES 

Electronic  Data  (iathering.  Analvsis.  and  Retrieval 
(EDGAR) 
Filer  Manual — 

Update  adoption  and  ini  orporation  bv  reference, 
34079-340H1 
NOTICES 

Self-regulatorv  organizations;  proposed  rule  changes 
American  Stock  Kxi  hange  LLC,  34236-34238 


C^hicago  Board  Options  Exchange,  Inc..  34238-34240 
National  Association  of  Securities  Dealers,  Inc..  34240- 

34244 
Philadelphia  Stock  Exchange,  Inc.,  34244-34245 
Applications,  hearings,  determinations,  etc.: 
Public  utilitv  holding  company  filings.  34236 

Small  Business  Administration 

NOTICES 

Agency  information  collection  activities; 

Submission  for  OMB  review;  comment  request,  34245 
Disaster  loan  areas: 

Missouri,  34245 

New  Mexico,  34245-34246 

State  Department 

RULES 

International  Traffic  in  Arms  regulations 

Commercial  communications  satellite  components, 
systems,  parts,  accessories,  etc.;  exports,  34089- 
34092 

Surface  Mining  Reclamation  and  Enforcement  Office 

RULES 

Permanent  program  and  abandoned  mine  land  reclamation 
plan  submissions: 
Indiana,  34092-34094 
Oklahoma,  34094-34096 

Surface  Transportation  Board 

NOTICES 

Railroad  services  abandonment: 

CSX  Transportation,  Inc.,  34249-34250 

Transportation  Department 

See  (^oast  Guard 

See  Federal  Aviation  Administration 
See  Federal  Motor  Carrier  Safety  Administration 
See  Maritime  Administration 

See  National  Highway  Traffic  Safety  Administration 
See  Surface  Transportation  Board 
RULES 

Organization,  functions,  and  authority  delegations: 
Maritime  Administrator.  34105-34106 


Separate  Parts  In  This  Issue 

Part  II 

Environmental  Protection  Agency.  34251-34275 

Part  ill 

Environmental  Protection  Agency.  34277-34299 

PartiV 

Department  of  Agriculture.  Agricultural  Marketing  Service, 
34301-34320 

Part  V 

Department  of  Transportation.  Federal  Aviation 
Administration.  34321-34360 

Part  VI 

Department  of  j'ustice.  Prisons  Bureau,  34361-34363 

Part  VII 

Department  of  Transportation.  Federal  Aviation 
Administration.  34367-34368 
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Part  Vill 

Nuclear  Regulatory  Commission,  34369-34371 

Part  IX 

The  President,  34373-34376 

PartX 

The  President,  34377-34380 


Reader  Aids 

Consult  the  Reader  Aids  section  at  the  end  of  this  issue  for 
phone  numbers,  online  resoiu-ces,  finding  aids,  reminders, 
and  notice  of  recently  enacted  public  laws. 
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CFR  PARTS  AFFECTED  IN  THIS  ISSUE 


Rules  and  Regulations 


A  cumulative  list  of  the  parts  affected  this  month  can  be  found  tn  the 
Reader  Aids  section  at  the  end  of  this  issue 


3  CFR 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U  S  C   1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Supenntendenl  of  Documents.  Phces  of 
new  books  are  listed  in  the  first  FEDERAL 
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DEPARTMEriT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
7  CFR  Part  29 

[Docket  No.  TB-OO-IG] 

RIN  0581-AB87 

Tobacco  Fees  and  Charges  for 
Mandatory  Inspection;  Fee  Increase 

agency:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Interim  final  rule  with  request 
for  comments. 

SUMMARY:  The  Tobacco  Inspection  Act 
requires  the  Secretary  to  fix  and  collect 
fees  and  charges  for  inspection  and 
certification,  and  other  services, 
including  administrative  and 
supervisory  costs,  at  designated  tobacco 
auction  markets  in  all  tobacco 
producing  areas.  The  fees  collected 
must,  as  nearly  as  possible,  cover  the 
Department's  costs  of  performing  these 
services  and  also  maintain  a  reserve 
sufficient  to  cover  program  financial 
liabilities.  This  interim  final  rule  will 
increase  the  fee  fi-om  $.0083  to  $.0100 
per  pound  to  cover  the  increased  cost  of 
operating  the  tobacco  inspection 
program  and  maintain  the  operating 
reserve.  The  last  increase  in  the  fee  was 
in  1995.  This  increase  does  not  affect 
the  fees  for  import,  export,  or 
permissive  tobacco  inspection. 
DATES:  Effective  May  30,  2000; 
comments  received  by  June  26,  2000, 
will  be  considered  prior  to  issuance  of 
a  final  rule. 

ADDRESSES:  Send  comments  to  John  P. 
Duncan  III,  Deputy  Administrator, 
Tobacco  Programs,  Agricultural 
Marketing  Service  (AMS),  United  States 
Department  of  Agriculture  (USDA),  AG 
0280,  Room  502  Annex  Building,  PO 
Box  96456,  Washington,  DC  20090- 
6456.  Comments  will  be  made  available 


for  public  inspection  at  this  location 
during  regular  business  hours. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
P.  Duncan  III,  Deputy  Administrator, 
Tobacco  Programs,  AMS,  USDA,  AG 
0280,  Room  502  Annex  Building,  PO 
Box  96456,  Washington,  DC  20090- 
6456:  telephone:  (202)  205-0567;  Fax: 
(202)  205-0235. 
SUPPLEMENTARY  INFORMATION: 

A.  Executive  Order  12886 

This  rule  has  been  determined  to  be 
not  significant  for  purposes  of  Executive 
Order  12866,  and  therefore,  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget. 

B.  Regulatory  Flexibility  Act 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.),  full  consideration 
has  been  given  to  the  potential 
economic  impact  upon  small  business. 
All  tobacco  warehouses  and  producers 
fall  within  the  confines  of  "small 
business"  which  are  defined  by  the 
Small  Business  Administration  (13  CFR 
121.201)  as  those  having  annual  receipts 
of  less  than  $500,000  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $3,500,000.  There  are 
approximately  360  tobacco  warehouses 
and  approximately  170,000  producers 
and  most  warehouses  and  producers 
may  be  classified  as  small  entities.  The 
AMS  has  determined  that  this  action 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

The  Tobacco  Inspection  Act  of  1935, 
as  amended,  (7  U.S.C.  511-511q), 
requires  the  Secretary  to  fix  and  collect 
fees  and  charges  for  inspection  and 
certification  of  quota  tobacco,  and  other 
services,  including  administrative  and 
supervisory  costs,  at  designated  tobacco 
auction  markets  in  all  tobacco 
producing  areas.  The  fees  collected 
must,  as  nearly  as  possible,  cover  the 
Department's  costs  of  performing  these 
services. 

The  AMS  annually  reviews  its  user 
fee  programs  to  determine  if  the  fees  are 
adequate.  The  most  recent  review 
determined  that  the  existing  fee 
schedule  would  result  in  significant 
losses  in  crop  years  2000  and  2001  and 
leave  the  program  with  inadequate 
reserve  balances.  Due  to  reductions  in 
tobacco  quotas  and  increases  in  the  sale 
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of  tobacco  through  contract  sales, 
obligations  for  the  2000  crop-vear  are 
estimated  at  $11,607,000  and  revenues 
are  expected  to  reach  only  $6,843,000. 
for  a  loss  of  $4,764,000  and  a  reduction 
in  the  operating  reserve  to  $4,738,000.  If 
the  same  level  of  service  and  fee 
structure  continues  for  the  2001  crop- 
year  the  estimated  loss  would  exceed 
$6,154,000  and  the  operating  reserve 
would  drop  to  a  negative  $1,416,000. 

The  major  items  affecting  obligations 
are  Federally  mandated  increases  in 
salaries  and  benefits,  travel  costs,  and 
other  administrative  costs.  Revenue 
depends  on  the  amount  of  tobacco  sold 
on  the  designated  auction  markets. 
Production  quotas  for  tobacco  were 
reduced  by  228.6  million  pounds  in 
1998,  330.7  million  pounds  in  1999.  and 
318.7  million  pounds  in  2000.  This  is  a 
total  decrease  of  878  million  pounds  in 
production  quotas  since  1997.  The 
amount  of  tobacco  graded  in  1998  was 
1.56  billion  pounds,  1.31  billion  pounds 
in  1999,  and  938  million  poimds  is 
estimated  in  2000.  Contract  sales  of 
tobacco  will  further  reduce  the  amount 
graded  by  about  235  million  pounds  in 
2000.  Based  on  these  figures,  the  current 
fee  level  will  not  generate  the  amount  of 
revenue  sufficient  to  maintain  the  level 
of  inspection  services  requested  and 
maintain  funds  in  the  program's  reser\'e 
account.  An  analysis  of  available  data 
indicates  that  a  fee  of  $.0100  per  pound 
effective  for  the  2000  crop-year  would 
increase  revenue  by  $1,277,000  and 
bring  the  operating  reserve  up  to 
$6,014,000.  The  requested  fee  increase 
was  recommended  by  the  National 
Advisory'  Committee  for  Tobacco 
Inspection  Services  at  its  meeting  on 
April  20,  2000.  This  committee  is  made 
up  of  representatives  of  producer 
interest  groups,  appointed  by  the 
Secretary  of  Agriculture,  to  advise  on 
the  level  of  services  and  user  fee  rate. 
This  fee  increase  represents  the 
minimum  level  needed  to  cover  costs 
for  the  2000  crop-year.  In  the  future, 
AMS  will  continue  to  review  the 
program  to  ensure  that  fees  are 
adequate.  Accordingly,  we  believe  that 
the  impact  of  the  fee  increase  would  not 
be  significant  on  users  of  the  inspection 
and  certification  services. 

C.  Civil  Justice  Reform 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  This  action  is  not  intended  to 
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have  retroactive  effect  This  rule  will 
not  preempt  anv  State  or  local  laws, 
regulations,  pnlicins.  unlt-ss  tht>v 
present  an  irreconiilable  ( (inflict  with 
this  rule  There  are  no  administrative 
procedures  that  must  he  exhausted  prior 
to  anv  judicial  challenge  to  the 
provisions  of  this  rule. 

Ben  kground 

The  SeiTetary  of  Agriculture  is 
authorized  bv  the  Tobacco  Inspection 
Act  of  1935.  as  amended.  7  U.S  C  51 1- 
51  Iq  ft  sfq  ,  to  fix  and  collect  fees  and 
charges  for  inspection  and  certification 
of  quota  tobacco,  and  other  services, 
including  administrative  and 
supervisory  i;osts,  at  designated  tobacco 
auction  markets  in  all  tobacc:o 
producing  areas  The  fees  colle<:ted 
must,  as  nearly  as  possible,  cover  the 
Department's  costs  of  performing  these 
services. 

The  AMS  regularly  reviews  programs 
to  determine  if  fees  are  adequate  and  if 
costs  are  reasonable  This  interim  final 
rule  will  increase  the  fees  and  charges 
assessed  bv  the  AMS  for  the  mandatory 
inspection  and  certification  of  producer 
tobacco  sold  at  designated  auction 
markets  throughout  the  tobaci o 
producing  areas 

The  AMS  conducted  a  recent  review 
of  the  financial  status  of  this  program  to 
determine  whethtir  the  fee  is  sufficient 
Revenue  for  the  1999  crop-year  was 
approximately  $11,419,000  Obligations 
for  the  period  are  approximately 
$11,508,000  At  the  c:urrent  fee  level, 
insuffit;ient  revenue  would  be  generated 
to  meet  the  costs  of  the  inspection 
program  and  to  replace  funds  that  had 
to  be  used  from  the  programs  reserve 
account  The  major  factors  affecting 
obligations  are  mandatory  increases  in 
Federal  salaries  and  benefits,  travel 
allowances,  and  other  administrative 
costs  since  1995.  An  analysis  of  data 
available  to  the  AMS  indicates  that  a  fee 
of  $.0100  per  pound  would  cover 
expenses  and  maintain  a  reserve  that 
would  meet  any  reasonable 
contingency. 

Due  to  an  estimated  43  percent 
reduction  in  tobac:co  to  be  inspected  and 
20-30  percent  of  tobacco  being  sold 
through  contract  sales,  obligations  for 
the  2000  crop- year  are  estimated  at 
$1 1.607.000  and  revenues  are  expected 
to  reach  only  $6,843,000.  for  a  loss  of 
$4,764,000  and  a  reduction  in  the 
operating  reserve  to  $4,738,000  If  the 
same  level  of  service  and  fee  structure 
continues  for  the  2001  crop-year  the 
estimated  loss  would  exceed  $6,154,000 
and  the  operating  reserve  would  drop  to 
a  negative  $1,416,000. 

Revenue  depends  on  the  amount  of 
tobacco  sold  on  the  designated  auction 


markets.  Production  quotas  for  tobacco 
were  reduced  by  228  6  million  pounds 
in  1998.  330.7  million  pounds  in  1999. 
and  318  7  million  pounds  in  2000  This 
us  a  total  decrea.se  of  878  million  pounds 
of  tobacco  since  1997.  Also,  contract 
sales  of  tobacco  will  further  reduce  the 
amount  graded  by  about  235  million 
pounds  in  2000.  Based  on  these  figures, 
the  current  fee  level  will  not  generate 
the  amount  of  revenue  sufficient  to 
maintain  the  level  of  inspection  services 
requested  and  maintain  funds  in  the 
program's  reserve  account.  An  analysis 
of  available  data  indicates  that  a  fee  of 
$  0100  per  pound  effective  for  the  2000 
crop-year  wcjuld  increase  revenue  by 
$1,277,000  and  bring  the  operating 
reserve  up  to  $6,014,000. 

Information  on  program  income  and 
expenses  was  presented  to  the  National 
.advisory  f^ommittee  for  Tobacco 
Inspection  Services  at  its  meeting  on 
February  17.  2000.  in  Raleigh.  North 
{'arolina.  and  again  on  April  20.  2000. 
in  Washington.  DC.  The  National 
Advisory  (;ommittee.  which  is  made  up 
of  14  representatives  from  tobacco 
produc;er  interest  groups  and  appointed 
by  the  Secretary  of  Agriculture,  was 
established  bv  law  in  1981  to  advise  the 
.Secretary  on  tne  level  of  services  needed 
and  the  fees  necessary  to  cover  those 
services   By  a  majority  vote,  the 
Committee  adopted  a  motion  to 
recommend  to  the  Secretary  an  increase 
in  ^he  f^  to  $  0100  per  pound 

It  IS  hereby  found  and  determined 
upon  good  cause  that  it  is  impracticable, 
unnecessary,  and  contrary  to  the  public 
interest  to  give  preliminary  notice  prior 
to  putting  this  rule  into  effect  and  that 
good  cause  exists  for  not  postponing  the 
effective  date  of  this  rule  until  30  days 
after  publication  in  the  Federal  Register 
becau.se:  (1)  The  2000  flue-cured 
marketing  season  will  begin  about  July 
17  and  this  action  is  needed,  as  soon  as 
possible,  so  as  to  treat  all  types  of 
tobacco  on  an  equal  basis  for  the  2000 
crop-year:  (2)  the  National  Advisory 
Committee  recommended  the  fee 
increase  by  a  majority  vote:  and  (3)  this 
interim  final  rule  provides  a  30-day 
comment  period,  and  all  comments 
timely  received  will  be  considered  prior 
to  finalization  of  this  rule 

List  of  Subjects  in  7  CFR  Part  29 

Administrative  practice  and 
procedure.  Advisory  committees. 
Government  publications.  Imports. 
Pesticides  and  pests.  Reporting  and 
recordkeeping  requirements.  Tobacco. 

For  reasons  set  forth  in  the  preamble. 
7  CFR  part  29  is  amended  as  follows: 


PART  29— TOBACCO  INSPECTION 

1   The  authority  citation  for  part  29, 
subpart  B  continues  to  read  as  follows: 

.\uthority:  7  IT.SC  51  im  <iiid  r.Ur 

§29.123    [Amended] 

2.  In  t)  29.123.  paragraph  (a)  is 
amended  by  removing  the  words 
■$0083  per  pound"  and  adding  the 
words  "$.0100  per  pound  "  in  their 
place 

Dated  Mav  22.  2000. 
Kathleen  A.  Merrigan, 

Administrator.  Agricultural  Marketing 

.SVrvK  <■ 

|FR  Dor  00-13290  Filed  5-25-00;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 
Agiicultural  Marketing  Servica 

7  CFR  Part  54 

[Docket  No.  LS-98-12] 
RIN  0581-AB83 

Changaa  In  Fees  for  Federal  Meat 
Grading  and  Certification  Services 

agency:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Final  rule. 

SUMIMARY:  The  Agricultural  Marketing 
.Service  (AMSl  is  revising  the  hourly  fee 
rates  for  voluntary  Federal  meat  grading 
and  certification  services.  The  hourly 
fees  will  be  adjusted  by  this  final  rule 
to  reflect  the  increased  cost  of  providing 
service,  and  ensure  that  the  Federal 
meat  grading  and  certification  program 
is  operated  on  a  financially  self- 
supporting  basis  as  required  by  law. 
EFFECTIVE  DATE:  June  26,  2000 
FOR  FURTHER  INFORMATION  CONTACT: 
Larrv  R.  Meadows.  Chief,  Meat  Grading 
and  Certification  (MGC)  Branch  (202) 
720-1246. 
SUPPLEMENTARY  INFORMATION: 

A.  Executive  Order  12866 

This  action  has  been  determined  to  be 
not  significant  for  purposes  of  Executive 
Order  12866.  and  has  not  been  reviewed 
by  the  Office  of  Management  and 
Budget  (OMB). 

B.  Regulatory  Flexibility 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA) 
(5  use.  601  et  seq],  the  Administrator 
of  AMS  has  considered  the  economic 
impact  of  this  proposed  action  on  small 
entities. 

AMS.  through  its  MGC  Branch, 
provides  voluntary  Federal  meat  grading 
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and  certification  services  to  a  total  of 
370  business  of  which  264  are  small 
entities.  Small  entities,  which  account 
for  approximately  38  percent  of  the 
MGC  Branch's  total  revenues,  are 
defined  as  those  that  employ  less  than 
500  employees.  The  breakdown  of  small 
entities  that  AMS  provides  meat  grading 
and  certification  services  to  are  as 
follows:  93  meat  processors.  90 
livestock  slaughterers.  52  facilities  that 
further  process  federally  donated 
products.  13  trade  associations,  9 
livestock  feeders,  3  trucking  companies, 
and  4  brokers.  These  small  entities  are 
under  no  obligation  to  use  meat  grading 
and  certification  services  provided 
under  the  authority  of  the  Agricultural 
Marketing  Act  of  1946  (AMA),  as 
amended,  7  USC  1621  et  seq. 

Voluntary  meat  grading  and 
certification  services  facilitate  the 
orderly  marketing  of  meat  and  meat 
products  and  enable  consumers  to 
obtain  the  quality  of  meat  they  desire. 
Grading  services  consist  of  the 
evaluation  of  carcass  beef,  lamb,  pork, 
veal,  and  calf  for  conformance  with  the 
grades  of  an  official  U.S.  Standard  for 
each  species.  Approximately  21  billion 
pounds  of  meat  is  graded  each  year. 
Certification  services  consist  of  the 
evaluation  of  meat  and  meat  products 
for  compliance  with  specification  and 
contractual  requirements.  Certification 
services  are  used  most  often  by  large- 
scale  meat  purchasers  to  ensure  that  the 
quality  and  yields  of  the  products  thev 
purchase  comply  with  their  stated 
requirements.  Approximately  17  billion 
pounds  of  meat  and  meat  products  are 
certified  each  year. 

AMS  regularly  reviews  its  user-fee- 
financed  programs  to  determine  if  the 
fees  are  adequate.  The  most  recent 
review  determined  that  the  existing  fee 
schedule  would  not  generate  sufficient 
revenues  to  recover  program  costs  for 
current  and  near-term  periods  while 
maintaining  an  adequate  reserve 
balance.  Without  a  fee  increase,  the 
projected  operating  losses  for  fiscal  year 
(FY)  2000,  FY  2001,  and  FY  2002  will 
be  $1.9  million,  $2.9  million,  and  $4.1 
million  respectively.  Operating  losses  at 
these  levels  will  deplete  MGC  Branch's 
operating  reserve  and  place  the  Branch 
in  an  unstable  financial  position  that 
will  adversely  affect  its  ability  to 
provide  the  current  level  of  grading  and 
certification  services.  Any  reduction  in 
Branch  services  has  the  potential  to 
substantially  harm  smcdl  and  limited 
resource  firms  that  rely  on  grading  and 
certification  services  to  market  their 
products  and  compete  in  a  global 
marketplace. 

This  action  will  raise  the  fees  charged 
to  all  users  of  grading  and  certification 


services.  AMS  estimates  that  overall, 
this  will  yield  an  additional  $175 
thousand  in  revenue  for  the  balance  of 
FY  2000.  Of  this  Si  75  thou.sand.  small 
businesses  would  pay  approximately 
S66.500  or  an  average  of  S255  per 
month.  In  FY  2001  and  2002.  small 
entities  will  pay  approximately 
S798.000,  an  average  of  S255  per  month 
or  $3,058  per  year.  However,  due  to 
increased  program  and  industry- 
efficiencies,  the  FY  2000-2002  unit 
costs  of  program  services  (revenue/total 
pounds  graded  and  certified)  will 
remain  virtually  unchanged  at 
approximately  $0.0006  per  pound  for 
each  fiscal  year.  Accordingly,  the 
Administrator  of  AMS  has  determined 
that  this  proposal  would  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  business 
entities. 

This  fee  increase,  only  the  second 
since  November  1993,  is  necessary  to 
offset  increased  program  operating  costs 
resulting  from:  (1)  The  congressionally- 
mandated.  governmentwide  salary 
increases  for  1998,  1999,  and  2000;  (2) 
inflation  of  nonsalary  operating  costs; 
(3)  accumulated  increases  in  CONUS 
per  diem  rates;  (4)  increased  costs  of 
servicing  less  than  full-time  applicants; 
and  (5)  costs  associated  with  updating 
the  MGC  Branch's  automated 
information  management  system  to 
ensure  compliance  with  year  2000 
operating  requirements. 

Since  1993,  in  an  ongoing  effort  to 
control  operating  costs,  the  MGC  Branch 
has  closed  3  field  offices,  reduced  mid- 
level  supervisory  staff  by  over  50 
percent,  and  reduced  the  number  of 
support  staff  by  38  percent.  At  the  same 
time,  the  MGC  Branch  has  become  more 
reliant  on  automated  information 
management  systems  for  data  collection, 
retrieval,  and  dissemination,  accoimt 
billing,  and  disbursement  of  employee 
entitlements.  The  reduction  in  field 
offices,  supervisory  staff,  support 
personnel,  and  the  iiicreased  reliance  on 
automated  systems  has  enabled  the 
MGC  Branch  to  absorb  a  substantial 
portion  of  the  increased  operating  costs 
and  minimize  increases  in  user-fees 
over  the  past  7  years. 

Despite  the  MGC  Branch's  vigilant 
cost  reduction  efforts  since  1993,  the 
operating  expenses  projected  for  FY 
2000  and  beyond  can  only  be  balanced 
by  adjusting  the  hourly  fee  rate  charged 
to  users  of  meat  grading  and 
certification  services.  Any  further 
reduction  in  personnel,  services,  or 
management  infrastructure  beyond 
those  already  implemented  would  have 
a  detrimental  effect  on  the  program's 
ability  to  provide  meat  grading  and 
certification  services  and  ensure  the 


accurate  and  uniform  application  of 
such  ser\'ices.  The  hourly  rate  increase 
is  necessary-  to  recover  the  costs  of 
providing  voluntary  Federal  meat 
grading  and  certification  services  and 
for  the  program  to  continue  serving  all 
segments  of  the  industry. 

C.  Civil  Justice  Reform 

This  action  has  been  reviewed  under 
Executive  Order  12988.  Civil  Justice 
Reform.  This  action  is  not  intended  to 
have  retroactive  effect.  This  rule  will 
not  pre-empt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule.  There  are  no  administrative 
procedures  which  must  be  exhausted 
prior  to  any  judicial  challenge  to  the 
provisions  of  this  rule. 

D.  Paperwork  Reduction  Act 

This  action  will  not  impose  any 
additional  reporting  or  recordkeeping 
requirements  on  either  small  or  large 
meat  slaughters,  processors,  and  other 
applicants  who  use  Federal  meat 
grading  and  certification  services. 

Comments 

On  January  20.  2000.  (65  FR  3155)  in 
the  Federal  Register,  the  Agency 
published  the  proposed  rule  to  increase 
the  fees  for  Federal  Meat  Grading  and 
Certification  services  and  requested 
comments  by  March  20.  2000.  The 
Agency  received  two  comments.  The 
first  respondent  requested  that  AMS 
work  more  closely  with  industrv  to 
identify  alternatives  to  current  grading 
and  certification  operations  and 
procedures  to  stem  future  rate  increases. 
The  respondent  went  on  to  identify  the 
following  as  possible  areas  the  Industry 
and  AMS  could  work  cooperatively  to 
achieve  cost  savings  or  stem  future  user- 
fee  increases:  (1)  Incorporating 
technological  advances:  (2)  identifying 
appropriate  quality  control  or  process 
verification  activities  that  could  be 
shifted  to  the  Industry:  and.  (3) 
identifying  plant  operation  alternatives, 

AMS  is  continually  seeking  wavs  to 
reduce  costs  to  the  industrv  and 
increase  operational  efficiency.  This  fee 
increase,  combined  with  the  previous 
increase  in  1998,  equates  to  an  average 
annual  increase  of  3.3  percent  since 
1993.  However,  during  this  same  time 
the  amount  of  product  graded  and 
certified  has  dramatically  increased  bv 
over  9  billion  pounds  per  yeju-  in 
comparison  to  the  total  graded  and 
certified  in  FY  1993.  This  amounts  to  a 
48  percent  per  hour  increase  in 
efficiency.  The  increased  efficiencies 
offset  the  increase  in  fee  rates  to  leave 
the  overall  cost  per  pound  to  the 
industry  unchanged  at  $0.0006  per 
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pound  As  requosted  by  the  n'spondjMit. 
the  Agency  is  currentiv  and  will 
continue  seeking  ways  tii  increase 
efficiency  and  redui:e  the  total  cost  of 
grading  and  certification  services  to  the 
industry  In  fact.  AMS  is  actively 
involved  in  each  of  the  areas  identified 
by  the  respondent  for  potential  cost 
savings.  For  example.  AMS  is 
cooperating  with  an  industrv'  research 
project  to  test  video-imaging  technology 
for  grading  and  certification 
applications.  Additionally.  AMS  is 
expanding  the  role  of  statistical  process 
control  as  a  basis  of  program  verification 
activities  in  many  carc;ass  and  meat 
marketing  programs. 

The  second  respondent  questioned 
the  need  for  revising  the  fee  rates  and 
emphasized  the  effect  of  the  user  fees  im 
small  entities.  Small  entities  generate  IH 
percent  of  the  Agency's  meat  grading 
and  certification  hourly  revenues.  The 
Agency  is  ketmly  aware  of  how  fee 
increases  impact  small  entities.  In  the 
more  than  70  years  meat  grading  and 
certification  services  have  been 
available,  the  Agency  has  always 
ensured  that  every  alternative  to  a  fee 
increase  has  btwn  considered.  This  fee 
increase,  only  the  second  since 
November  1993.  is  neces.sary  to  offset 
increa.sed  program  operating  costs 
resulting  from:  (1)  The  congressionally- 
mandated.  governmentwide  salary 
increases  for  199H.  1999,  and  201)0;  (2) 
inflation  of  nonsal.iry  operating  costs; 
(3)  accumulated  increases  in  (X)NIIS 
per  diem  rates;  (4)  incrtMsed  costs  of 
servicing  less  than  fiiiltime  applii  ants; 
and.  (.5)  costs  asso<  iated  with  updating 
the  MCX"  Branch's  automated 
information  management  system  to 
ensure  compliance  with  year  2000 
operating  reipurements   Despite  the 
MCit;  Branch's  t.ost  reiluction  efforts  and 
increased  efficiency,  the  operating 
expenses  projected  for  FY2000  and 
beyond  can  only  be  balanced  by 
adjusting  the  hourly  fee  rate  charged  to 
users  of  voluntary  meat  grading  and 
certification  services   Any  further 
reduction  in  personnel.  servK  es,  or 
management  infr.istructure  beyond 
those  already  in  plai  e  would  li.ivc  ,i 
detrimental  effe(  t  mi  tbi'  progr.im  s 
ability  to  provide  meat  gr.iding  and 
certification  services  and  ensure  the 
at;curate  applic  ation  of  such  .ser\ices 
Further,  any  rcdurtion  in  BraiK  b 
services  has  the  potential  to 
substantially  (and  disproptirtionallv) 
h.irm  small  and  limited  resourc  e  firnih 
that  rely  on  grading  and  < crtdic  alion 
services  to  market  their  products  and 
compete  in  a  global  marketplace. 


Background 

The  Secretary  of  Agriculture  is 
authorized  by  the  AMA.  1946  as 
amended.  7  I!  S.C    1621  et  sfq  .  to 
provide  voluntary  F'ederal  meat  grading 
and  (.ertification  .services  to  facilitate  the 
orderly  marketing  of  meat  and  meat 
products  and  to  enable  consumers  to 
obtain  the  quality  of  meat  they  desire. 
The  AMA  also  provides  for  the 
collection  of  fees  from  users  of  the 
Federal  meat  grading  and  certification 
services  that  are  approximately  equal  t(j 
the  cost  of  providing  these  services.  The 
hourly  fees  for  service  are  established  by 
e(piitably  distributing  the  projected 
annual  program  operating  costs  over  the 
estimated  hours  of  service — revenue 
hours — provided  to  users  of  the  service. 
Program  operating  costs  include  salaries 
and  fringe  benefits  of  meat  graders, 
supervision,  travel,  training,  and  all 
administrative  costs  of  operating  the 
program.  Kmployee  salaries  and  benefits 
account  for  approximately  80  percent  of 
the  total  budget.  Revenue  hours  include 
base  hours,  premium  hours,  and  service 
performed  on  Federal  legal  holidays.  As 
program  operating  costs  continue  to 
rise,  the  hourly  fees  must  be  adjusted  to 
enable  the  program  to  remain 
financially  self-supporting  as  required 
by  law 

In  view  of  these  considerations,  the 
Agency  will  increase  the  base  hourly 
rate  commitment  applicants  pay  for 
voluntary  Federal  meat  grading  and 
certification  services  from  $39,80  to  S45, 
A  commitment  applicant  is  a  user  of 
meat  grading  and  certification  services 
who  agrees  to  pay  for  five  continuous  8 
hour  days.  Monday  through  Friday 
between  the  hours  of  6  am,  and  6  p,m  . 
excluding  legal  holidays.  The  base 
hourly  rate  for  noncommitment 
applicants  will  increase  from  542,20  to 
,S52   .•\  noncommitment  applicant  is  a 
user  of  meat  grading  and  certification 
servK  es  for  eight  consecutive  hours  (jr 
less  per  day  between  the  hours  of  6  a.m 
and  6  p  m  .  ifxcluding  legal  holidays. 
The  hourly  rate  for  premium  hours  will 
increa.se  from  $47  HO  to  .$57.  and  will  be 
charged  to  users  of  the  serviie  for  hours 
work.'d  in  exc:ess  of  8  hours  per  day  for 
ea(  b  assigned  offit  iai  grader  and  for 
work  [)erforined  before  6  a  m  and  after 
t)  p m  .  Monday  through  Friday,  and  any 
time  on  Saturday  or  Sunday,  except  on 
Federal  legal  holidays.  The  holiday  rate 
for  all  ap[)licants  will  increase  from 
.S79  hO  to  $90,  and  will  be  charged  to 
users  of  the  service  for  all  hours  worked 
on  legal  holidays 

List  of  Subjects  in  7  CFR  Part  54 

Food  grades  and  standards.  Food 
labeling.  Meat  and  meat  products. 


For  the  reasons  set  forth  in  the 
preamble.  7  ('FR  part  54  is  amended  as 
follows: 

PART  54— MEATS.  PREPARED 
MEATS,  AND  MEAT  PRODUCTS 
(GRADING,  CERTIFICATION,  AND 
STANDARDS) 

1   The  authority  citation  for  part  54 
continues  to  read  as  follows: 
Authority:  7  I  ,S,C  1621-1627. 

§54.27    [Amended] 

2.  In  §54.27.  paragraph  (al,  •$42.20" 
is  removed  and  "$52  '  is  added  in  its 
place.  "$47,80'  is  removed  and  "$57"  is 
added  in  its  place,  "$79.60  "  is  removed 
and  "$90  "  is  added  in  its  place,  and 
paragraph  (b),  "$39  80  "  is  removed  and 
"$45"  is  added  in  its  place,  ""$47.80"  is 
removed  and  "$57"  is  added  in  its 
place.  "$79.60  "  is  removed  and  "$90"  is 
added  in  its  place, 

Datnd   Mhv  22,  2000 
Barry  L.  Carpenter. 

Depiitv  Administrator.  Livpstork  and  Set'd 

Program 

iFK  Do(    0()-i:f240  Filed  5-25-00.  H  45  am! 

BILLING  COOC  3410-02-P 


DEPARTMENT  OF  AGRICULTURE 
Rural  Utilities  Service 

7  CFR  Part  1728 

Specifications  and  Drawings  for 
Underground  Electric  Distribution 

agency:  Rural  Utilities  Service,  USDA. 
action:  Final  rule. 


SUMMARY:  The  Rural  Utilities  Service 
(RILS)  is  revising  its  regulations  on 
Specifications  and  Drawings  for 
Underground  Electric  Distribution,  RUS 
Bulletin  50-6  This  bulletin  is  currently 
incorporated  by  reference  in  RUS 
regulations  and.  will  continue  to  be 
incorporated  by  reference  This  revision 
is  necessary  to  provide  RUS  electric 
borrowers  with  the  latest  specifications 
for  c:onstructing  their  rural  underground 
electric  distribution  systems  using  state- 
of-art  materials,  equipment,  and 
(  onstruc:tion  methods.  RUS  is 
renumbering  and  reformating  the 
revised  bulletin  in  accordance  with  the 
agency's  new  publications  and 
directives  system, 
DATES:  Effective  Date:  June  26,  2000, 

Incorpomtion  by  Reference:  IBR 
approved  by  the  Director,  Office  of  the 
Federal  Register,  June  26.  2000, 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Trung  V,  Hiu.  Electrical  Engineer, 
Distribution  Branch.  Electric  Staff 
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Division,  Rural  Utilities  Service,  U.S. 
Department  of  Agriculture.  1400 
Independence  Avenue.  SW,  STOP  1569. 
Washington.  DC  20250-1569. 
Telephone:  (202)  720-1877,  Fax:  (202) 
720-7491. 

SUPPLEMENTARY  INFORMATION: 

Execntive  Order  12866 

This  rule  has  been  determined  to  be 
not  significant  for  purposes  of  Executive 
Order  12866  and,  therefore,  has  not 
been  reviewed  by  Office  of  Management 
and  Budget  (OMB). 

Executive  Order  12372 

TTiis  rule  is  excluded  from  the  scope 
of  Executive  Order  12372, 
Intergovenunental  Consultation,  which 
may  require  consultation  with  State  and 
local  officials.  See  the  final  rule  related 
notice  entitled  'Department  Programs 
and  Activities  Excluded  from  Executive 
Order  12372"  (50  FR  47034). 

Executive  Order  12988 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  RUS  has  determined  that  this 
rule  meets  the  applicable  standards 
provided  in  section  3  of  the  Executive 
Order.  In  accordance  with  the  Executive 
Order  and  the  rule:  (1)  All  State  and 
local  laws  and  regulations  that  are  in 
conflict  with  this  rule  will  be 
preempted:  (2)  no  retroactive  effect  will 
be  given  to  this  rule;  and  (3)  in 
accordance  with  §  212(e)  of  the 
Department  of  Agriculture 
Reorganization  Act  of  1994  (7  U.S.C. 
6912(e)),  administrative  appeal 
procedures,  if  any,  are  required,  must  be 
exhausted  prior  to  initiating  litigation 
against  the  Department  or  its  agencies. 

Regulatory  Flexibility  Act  Certification 

The  Administrator  of  RUS  has 
determined  that  a  rule  relating  to  the 
RUS  electric  loan  program  is  not  a  rule 
as  defined  in  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.]  and.  therefore, 
the  Regulatory  Flexibility  Act  does  not 
apply  to  this  rule.  RUS  borrowers,  as  a 
result  of  obtaining  Federal  financing, 
receive  economic  benefits  that  exceed 
any  direct  economic  costs  associated 
with  complying  with  RUS  regulations 
and  requirements. 

Information  Collection  and 
Recordkeeping  Requirements 

This  rule  contains  no  reporting  or 
rr-cordkeeping  provisions  requiring 
Office  of  Management  and  Budget 
(OMB)  approval  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35). 


National  Environmental  Policy  Act 
Certification 

The  Administrator  of  RUS  has 
determined  that  this  rule  will  not 
significantly  affect  the  quality  of  the 
human  environment  as  defined  by  the 
National  Enviromnental  Policy  Act  of 
1969  (42  U.S.C.  4321  et  seq.)  Therefore, 
this  action  does  not  require  an 
environmental  impact  statement  or 
assessment. 

Catalog  of  Federal  Domestic  Assistance 

The  program  described  by  this  rule  is 
listed  in  the  Catalog  of  Federal  Domestic 
Assistance  Programs  under  No.  10.850, 
Rural  Electrification  Loans  and  Loan 
Guarantees.  This  catalog  is  available  on 
a  subscription  basis  from  the 
Superintendent  of  Documents.  U.S. 
Govenunent  Printing  Office. 
Washington.  DC  20402-9325. 
Telephone:  (202)  512-1800. 

Unfunded  Mandates 

This  final  rule  contains  no  Federal 
mandates  (under  the  regulatory 
provision  of  Title  II  of  the  Unfunded 
Mandates  Reform  Act  of  1995)  for  State, 
local,  and  tribal  governments  or  the 
private  sector.  Thus,  this  rule  is  not 
subject  to  the  requirements  of  section 
202  and  205  of  the  Unfunded  Mandates 
Reform  Act  of  1995. 

Background 

Pursuant  to  the  Rural  Electrification 
Act  of  1936  (7  U.S.C.  901  et  seq.],  the 
Rural  Utilities  Service  (RUS)  is 
amending  7  CFR  Chapter  XVII,  Part 
1 728,  Electric  Standards  and 
Specification  for  Materials  and 
Construction,  by  revising  RUS  Bulletin 
50-6  (D-806),  Specification  and 
Drawings  for  Underground  Electric 
Distribution.,This  revised  bulletin  is 
renumbered  as  RUS  Bulletin  1728F- 
806.  RUS  maintains  a  system  of 
bulletins  that  contains  construction 
standards  and  specifications  for 
materials  and  equipment  which  must  be 
complied  with  when  system  facilities 
are  constructed  by  RUS  electric  and 
telecommunications  borrowers  in 
accordance  with  the  RUS  loan  contract. 
These  standards  and  specifications 
contain  standard  construction  units, 
material,  and  equipment  units 
commonly  used  in  RUS  electric  and 
telecommunications  borrowers'  systems. 

RUS  Bulletin  50-6  provides  standard 
underground  electric  distribution 
construction  drawings  and 
specifications  of  12.5/7.2  kV  and  24.9/ 
14.4  kV  underground  electric 
distribution  lines.  RUS  is  changing  the 
bulletin  number  from  RUS  Bulletin  50- 
6  to  RUS  Bulletin  1728F-806.  The 
change  in  the  biUletin  number  and 


reformatting  is  necessary  to  conform  to 
RUS  new  publications  and  directives 
system.  This  rule  incorporates  the 
bulletin  bv  reference  in  7  CFR  part 
1728.97. 

Major  changes  in  the  bulletin  are 
described  below: 

(1)  Two  new  drawings,  UC2-1  and 
UC2-2,  have  been  added  as  alternative 
construction  to  existiug  drawing  UC2. 

(2)  RUS  has  determined  that  Uie  URD 
INSPECTION  FORM  and  23  drawings 
are  no  longer  practical.  Therefore.  RUS 
has  removed  the  following  drawings: 
UC3,  UC4.  UG9A.  UG23.  UM3^7, 
UM3-48,  UM8-3,  UM12-1,  UM12-2. 
UM-26,  UM50,  UX8  through  UXlO,  and 
UXl 2  through  UX26. 

(3)  Some  of  the  specifications  cited  in 
the  bulletin  preface  have  been  altered  to 
comply  with  the  latest  codes  and 
regulations  and  to  improve  field 
construction. 

(4)  The  titles  of  the  drawings  in  the 
Index  of  Drawings  have  been  modified 
to  have  better  descriptions. 

Approximately  60  drawings  have 
been  revised  with  one  or  more  of  the 
following  changes: 

(1)  Clearance  distance  B  has  been 
changed  to  be  the  distance  between 
open  vertical  conductors  (outer  edge 
nearest  to  pole)  and  pole  center  in 
accordance  to  the  latest  codes. 

(2)  A  B  MINIMUM  table  has  been 
added  to  appropriate  dravdngs  to  show- 
proper  clearances  corresponding  to 
different  voltages. 

(3)  Ground  rods  have  been  redrawn  to 
proper  grade. 

(4)  The  installation  of  CAUTION. 
WARNING,  and  DANGER  signs  has 
been  changed  to  meet  the  latest  codes. 

(5)  In  the  material  tables,  item  U  hw, 
CAUTION  sign,  has  been  changed  to 
WARNING  sign. 

(6)  In  the  material  tables,  item  U  hp. 
elbow  termination,  has  been  added. 

(7)  Ground  wires  between  ground 
rods  and  connectors  have  been  redrawn 
as  dotted  lines. 

(8)  In  boxes  labeled  B  MINIMUM,  the 
v  in  kv  has  been  capitalized. 

(9)  Some  notes  below  the  DESIGNATE 
AS  headings  have  been  deleted  where 
appropriate. 

(10)  In  the  material  tables,  (load  break 
type)  has  been  removed  from  item  af, 
cutout  descriptions. 

(11)  Several  conductor  routes  have 
been  redrawn  for  easier  construction 
and  increased  performance. 

(12)  Devices,  such  as  surge  arresters, 
have  been  redrawm  and  relocated  to 
reflect  the  improved  designs  and  to 
meet  the  latest  construction  practices 
and  safety  codes. 

(13)  Crossarms,  penta-head  bolts,  one- 
line  diagrams,  grounding  pads,  and  pin 
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insulators  havo  be«!n  added  to  certain 
drawings  whore  appropriate. 

(14)  Blowups  have  been  added  to 
several  drawings  to  emphasize  details. 

(l.S)  The  notes  on  some  drawings  have 
been  revised  to  remove  ambiguity  and  to 
meet  the  latest  safetv  codes  and 
ccmstruction  standards. 

On  April  8,  199H.  RUS  published  a 
proposed  rule  in  the  Federal  Register,  at 
fi:t  FR  17128.  RUS  received  numerous 
comments  from  several  cooperatives 
and  interested  individuals.  The 
foUowings  are  the  submitted  comments 
and  Rl'vS  responses; 

(1)  Set  all  pad-mounted  equipment  on 
concrete  vaults.  The  reinforcing  steel  in 
the  ba.se  is  tied  to  the  ground  rod.  Tests 
have  shown  this  scheme  to  provide  a 
very  good  ground 

Response:  RUS  disagrees  as  this 
practice  may  not  be  prac:tic;al  and  may 
not  significantly  improve  grounding  in 
most  cases. 

(2)  Section  7.4:  Requires  "mechanical 
tamp  for  only  3ti  inches  from  major 
units" — suggests  no  tamping 
requirement  for  the  remainder  of  the 
trench.  Is  that  the  intent? 

Response:  No.  The  36  inches  (0.9 
meters)  is  mandatory  and  is  a  minimum 
requirement. 

(3)  Section  7.5:  Does  the  term  "hole" 
refer  to  ground  sleeve,  or  vault?  Should 
RUS  change  this  term? 

Response:  Section  7.5  has  been 
removed.  This  practice  is  not 
recommended  by  RUS. 

(4)  Section  11.2:  The  "not  more  than 
one  splice  per  2,000  feet"  is  not 
practical  if  conduits  and  ground  sleeves 
are  involved.  Splice  location  markings 
can  be  helpful,  but  not  needed  as  a 
"must". 

Response:  RUS  allows  the  borrower 
the  option  to  specify.  RUS  intention  is 
to  limit  the  number  of  splices  of  multi 
("scrap")  cables. 

(5)  Section  12.1:  Would  RUS  consider 
reseal  of  the  jacket? 

Response:  As  a  precaution  and  to 
maximize  reliability,  RUS  borrowers 
must  use  heat  or  cold  shrink  sleeves 
accepted  by  RUS  (Refer  to  items  U  hf 
and  U  hy  in  RUS  Information 
Publication  202-1,  List  of  Materials 
Acceptable  for  Use  on  Systems  of  RUS 
Electrification  Borrowers). 

(6)  Section  14  4:  RUS  may  want  to 
consider  dead  front  treatment  of  this 
type  transformer 

Response:  RUS  does  not  accept 
enclosures  such  as  sectionalizers  and 
transformers  unless  they  are  of  the  dead 
front  design. 

(7)  Section  25.1:  Is  it  the  intention  to 
require  testing  or  to  recommend  testing 
that  would  be  helpful? 

Response:  Bulletin  1728F-806 
requires  that  conductor  continuity  tests 


be  conducted  while  it  recommends  that 
borrowers  perform  the  high  potential 
t»'st  The  term  "shall  '  has  been  changed 
to  "should"  for  the  high  potential  test  in 
section  25  lb. 

(8)  Drawing  UC:2-2:  Cutouts  placed  on 
the  opposite  side  of  the  crossarm  would 
not  expel  fuse  material  on  the 
terminations 

Response:  RUS  agrees  and  has  made 
the  modifications  to  accommodate  the 
suggested  comment. 

(9)  Drawing  UC5  and  UC6:  Clarify 
underground  source/or  reverse  switch. 
Also,  jumpers  from  switch  to  overhead 
lines  would  not  route  to  the  pole  like  a 
ground  wire  End  view  of  equipment 
bracket  needs  to  clarify  separate  phase 
connections;  may  need  to  exaggerate 
center  phase  offset. 

Response:  The  center  primary 
conductor  has  been  redrawn  to  depict  a 
primary  conductor  not  a  ground  wire. 
The  devices  are  in  line  when  seen  from 
the  sideview. 

(10)  Drawing  UG7:  Position  of 
primary  bushings  not  typical  of 
transformer  supplied. 

Response:  RUS  is  more  concerned 
with  detailing  how  the  electrical 
connections  should  be  completed.  The 
philosophy  of  electrical  connections  is 
important  because  the  bushing  layout 
design  may  change  from  time  to  time. 
The  drawing  shown  depicts  An  ANSI 
Type  1  transformer.  As  a  result  of  this 
connection,  the  neutral  has  been  moved 
to  the  bottom  bushing. 

(11)  Drawings  UJl  and  UJ2:  Dead  front 
requirement  is  not  clear. 

Response:  These  drawings  apply  to 
secondary  connector  blocks.  Dead  front 
construction  does  not  apply  here. 
However,  to  minimize  chances  for 
confusion,  a  note  stating  "insulated 
cover  removed"  has  been  added  to  the 
drawings. 

(12)  Drawing  UK6:  Pentahead  bolts  on 
a  below  grade  enclosure  would  seem 
unnecessary. 

Response:  Public  access  and  safety 
concerns  for  accessible  underground 
facilities  are  no  different  than  above 
grade  construction. 

(13)  Sections  10  and  11  Method  of 
Calculating  Minimum  Conduit  Size  and 
Installation  in  Conduit  or  Duct:  Should 
RUS  provide  an  explanation  of  why 
these  two  sections  were  deleted  and 
where  a  borrower  can  find  information 
on  the  installation  of  wire  in  conduit? 

Response:  The  previous  RUS 
published  method  of  calculating 
conduit  size  is  not  the  best  available 
method  RUS  recommends  that 
borrowers  contact  cable  and  conduit 
manufacturers  for  design  and 
installation  instructions. 


(14)  Drawing  UG9A:  Should  this 
drawing  be  retained  It  may  be  useful,  as 
a  reference,  when  retiring  this  unit  from 
the  held. 

Response:  This  construction  standard 
IS  no  longer  recommended  and  has  been 
removed  from  Bulletin  1728F-806.  RUS 
suggests  borrowers  refer  to  RUS  Bulletin 
1 7ti7B-2  for  reference  of  retirement 
units. 

(15)  In  general,  the  print  size  should 
he  increased,  especially  item  letters 
attached  to  drawings.  It's  easy  to 
confuse  e  and  c  or  a  and  o. 

Response:  The  font  sizes  have  been 
increased. 

(16)  On  all  terminal  drawings,  delete 
reference  to  parallel  arresters.  Those 
haven't  been  used  since  MOV  arresters 
came  into  being  in  1982-83.  Maybe  RUS 
should  reinforce  use  of  MOV's  on 
underground  in  the  material  list  under 
Uae  surge  arrester — MOV  only. 

Response:  RUS  agrees  and  has 
removed  all  notes  referring  to  parallel 
arresters  as  they  are  no  longer 
applicable  to  this  RUS  construction 
standard 

(17)  Do  not  specify  elbows  as  part  of 
transformer  drawings  to  be  consistent 
with  UM3  and  UM33  drawings.  If  RUS 
would  like  to  specify,  UG7  needs  2 
elbows  not  1. 

Response:  RUS  agrees  to  specify  two 
elbows  on  drawing  UG7  to  be  consistent 
with  other  drawings. 

(18)  On  UM3-14  delete  IJM3-15  and 
UM3-16.  Only  difference  between  -14 
and  -16  is  the  pad,  which  is  spaced 
separately.  -15  is  obsolete.  Change 
drawing  to  UM3.  Redraw  UM3-14  now 
as  UM3  and  show  a  3-point  junction  to 
reflect  the  real  world  way  the  inside  of 
the  cabinet  would  look.  What's 
illustrated  doesn't  exist. 

Response:  Drawings  UM3-15  and 
UM3-16  are  obsolete  and  have  been 
removed.  For  the  ground  connections  to 
the  enclosures,  the  ground  wires  are 
hidden.  RUS  changed  the  mounting 
arrangement  to  reflect  field  application. 

(19)  In  drawing  UX4,  since  we  show 
loops  in  ground  rod  connections  for 
transformers  and  pad  moxuit  equipment, 
shouldn't  there  be  2  connections  to  the 
ground  rod? 

Response:  Two  connections  in  an 
enclosure  are  required  to  provide 
additional  mechanical  protection  and  to 
complete  the  ground  loop.  Connections 
to  ground  rods  should  be  isolated  and, 
mechanically,  should  not  be  disturbed. 
Therefore,  dual  connections  to  the 
ground  rods  are  not  needed. 

(20)  On  UXll  drawing,  the  note  about 
3  ft.  max.  is  not  needed.  This 
connection  has  lead  length  of  effectively 
0  feet.  The  note  is  misapplied. 
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Response:  The  note  has  been  removed 
for  the  reasons  presented  in  this 
comment. 

(21)  Section  18:  There  is  no  reference 
to  concrete  vaults  and  their  associated 
covers. 

Response:  Due  to  the  wide  variation 
of  concrete  vaults  available.  RUS  does 
not  have  specific  requirements  for 
concrete  vaults. 

(22)  Units  UBl,  UB3.  UB2-1,  UC2-1: 
The  jumper  between  the  top  of  the 
terminator  and  the  top  of  the  arrester 
crosses  over  the  top  of  the  crossarm. 
This  will  undoubtedly  kill  lots  of  birds. 

Response:  Due  to  limitations  of  what 
and  how  we  can  show  details  on 
drawings,  jumpers  in  drawings  are  for 
demonstration  purpose  and  may  not 
reflect  actual  field  installation.  Usually 
raptors  choose  the  highest  point  to 
perch  in  search  of  prey  and  rest.  On  the 
structure  referred  to  in  this  comment, 
most  raptors  can  be  expected  to  perch 
on  the  pole  top  rather  than  the  lower 
crossarm.  However,  in  locations  where 
there  is  a  possibility  that  raptors  may 
use  the  lower  crossarm,  borrowers  may 
utilize  insulated  jumper  wires  for  the 
connection  cited  by  the  commentor. 

(23)  Drawings  UG17  and  UG17B: 
Shows  only  one  ground  rod.  Note  that 
UM  48-2  shows  two  (2)  groiuid  rods 
which  will  help  get  below  25  ohms. 

Response:  The  ground  rods  on  the 
drawings  referred  to  by  the  commentor 
are  not  part  of  the  cited  drawings  as  is 
intended  by  their  dotted  appearance  on 
these  drawings.  The  ground  rods  are 
shown  on  these  drawings  only  for 
reference  perspective  purposes. 
Grounding  is  required  but  for  details  on 
the  grounding,  borrowers  would  refer  to 
the  applicable  RUS  standard  drawings 
on  which  grounding  and  ground  rod  use 
are  included  as  part  of  the  unit  and 
included  in  the  materials  list.  The 
applicable  grounding  drawings  include 
notes  that  advise  borrowers  that 
depending  on  the  condition  and  type  of 
soil,  installation  of  multiple  ground  rods 
may  be  necessary  to  attain  a  desirable 
ground  resistance.  These  drawing  notes 
also  advise  that,  because  use  is  site 
specific,  numbers  and  type  of  ground 
rods  are  to  be  specified  separately  by  the 
engineer. 

(24)  Drawings  UM  3-44  and  UM  3-45: 
Live  bushing  equipment  in  this  type  of 
enclosure  is  not  a  good  safety  practice. 
Suggest  it  not  be  allowed. 

Response:  The  drawings  were  not 
shown  as  intended.  As  can  be  seen  from 
the  material  listings  for  "be"  and  "el", 
these  items  are  to  be  supplied  with 
bushing  wells  and  thus  the  drawings 
need  to  be  shown  using  elbows.  The 
drawings  were  changed  to  agree  with 
materials  used. 


(25)  Drawing  UM6  Page  5  of  8:  In  the 
Notes,  items  Uhf  are  referred  to  for 
resealing  concentric  neutral  wires.  What 
are  they? 

Response:  Item  U  hf  is  a  cable  sealing 
kit.  A  note  has  been  added  to  the 
drawing  to  better  explain  this  item  and 
its  use.  RUS  accepted  U  hf  products  of 
various  manufacturers  are  included  in 
RUS  Informational  Publication  202-1, 
List  of  Materials  Acceptable  for  Use  on 
Systems  of  RUS  Electrification 
Borrowers. 

(26)  Drawing  UAl— UC6:  RUS 
Bulletin  50-6  recommends,  p 
coimectors  as  required,  where  as,  RUS 
Bulletin  50-3  required,  p  compression 
connectors.  It  would  be  desirable  to 
maintain  a  consistent  standard  in  the 
type  of  cormector  required  in  making 
the  connection  from  the  primary  neutral 
to  the  pole  ground. 

Response:  RUS  requires  compression 
connectors  be  used  for  grounding 
connections  on  undergrovmd 
construction.  Many  connector  options 
may  be  use  for  overhead  coimections 
where  conditions  will  generally  be  less 
adverse  than  underground  construction. 
Compression  coiuiectors  improve  the 
chances  for  more  permanent 
connections  in  underground 
construction. 

(27)  Drawing  UM48-2:  This  drawing 
previously  required  #2  copper  for  the 
grounding  wire.  This  requirement  does 
not  seem  to  be  clearly  spelled  out  in  the 
current  drawing. 

Response:  The  minimum  size  of 
grounding  wire  to  use  is  specified  in  the 
National  Electrical  Safety  Code  (NESC). 
As  the  size  of  grounding  wire  required 
will  vary,  RUS  no  longer  includes  wire 
size  in  the  drav^ng  and  leaves 
determination  and  specification  to  the 
design  engineer.  RUS  does  not  object  to 
using  wire  sizes  which  exceed  the 
minimimi  NESC  requirements. 

(28)  Section  6.4  and  17.1:  The  two 
inches  of  sand  is  not  recommended  by 
the  cable  manufacturers.  Sand  serves  as 
a  thermal  insulator  and  de-rates  the 
cable  ampacity.  Also,  for  cable  nms  of 
a  V4  mile  or  more,  a  potential  galvanic 
action  problem  may  be  created  for 
grounding  the  cable  as  required  by 
NESC. 

Response:  Normally,  good  soil 
removed  during  digging  of  a  trench  is 
used  as  backfilling  material.  Sand  is 
used  as  backfill  in  situations  where 
removed  soil  is  not  suitable  backfill 
material  and  consists  of  large  rocks  and/ 
or  sharp  objects  that  could  damage  the 
buried  cable.  Sand  may  not  be  the  ideal 
substitute  as  backfilling  material. 
However,  in  most  rural  low  load  factor 
circuit  use  situations  sand  availability 


and  economic  feasibility  make  it  a 
choice  backfilling  substitute. 

(29)  Drawing  UK5:  Locking 
mechanism  should  have  provisions  for 
company  pad  lock. 

Response:  NESC  Rule  38 IG.  requires 
enclosures  to  be  either  locked  or 
otherwise  secure  against  unauthorized 
entry.  RUS  requires  and  accepts 
enclosures  that  include  the  standard 
penta-head  bolt,  which  provides  the 
NESC  intended  security.  Borrowers 
wishing  to  also  use  padlocking  facilities 
in  addition  to  having  and  using  the 
reouired  penta-head  bolt  may  do  so. 

130)  Cem  a  note  be  included  on  some 
drawings  (such  as  UBl  where  the 
neutral  is  so  high)  allowing  the  neutral 
to  be  lowered  to  get  it  down  out  of  the 
primary? 

Response:  The  neutral  may  be  moved 
as  long  as  the  resulting  installation 
meets  proper  clearances  and  does  not 
violate  safety  codes. 

(31)  Several  sections  state  that  it  is  the 
responsibility  of  the  borrower  to  ensure 
that  the  Contractor  and  the  Owner.  Is  the 
borrower  not  the  owner?  Maybe  this 
needs  to  be  clarified. 

Response:  The  commenter  is  correct 
in  that  the  "Owner"  and  "Borrower"  are 
generally  the  same  entity.  The  "Owner" 
is  the  term  used  in  RUS  standard 
contracts  to  refer  to  the  RUS  borrower 
that  executes  the  contract  with  the 
contractor.  Borrower  refers  to  a  RUS 
borrower  that  has  obtained  financing 
assistance  from  RUS  and  has  executed 
a  loan  contract  with  RUS.  For  accuracy 
purposes,  specific  bulletin  sections 
deliberately  refer  to  the  contract 
terminology  noted. 

(32)  Several  sections  state  that  it  is  the 
responsibility  of  the  borrower  to  ensure. 
This  needs  to  be  changed  to  include  the 
contractor  as  well. 

Response:  RUS  does  not  have  a 
regulatory  relationship  that  allows 
establishment  of  requirements  for 
contractors.  Thus,  RUS  requires  the 
borrower  to  ensure  that  the  contractor 
complies  with  contract  provisions. 
Borrowers  are  able  to  do  so  easily  by  use 
of  RUS  construction  contracts  which 
both  the  borrower  and  the  contractor 
sign.  RUS  contracts  make  the  design 
specification  (RUS  Bulletin  1728F-806 
in  this  case)  an  integral  part  of  the 
contract  under  which  the  contractor  is 
contractually  obligated  to  comply  with 
the  specification  provisions. 

(33)  Section  1 7:  Need  to  define  what 
proper  compaction  is. 

Response:  Proper  compaction 
provisions  vary  greatly  and  depend  on 
local  conditions.  Compaction  provision 
should  be  established  by  the  borrower 
and  completed  in  accordance  with  the 
borrower's  satisfaction. 


34046  Federal  Register /Vol.  65.  No.  103 /Friday.  May  26.  2000 /Rules  and  Regulations 


(34)  Section  17.1:  Is  one  inch  too  large 
for  having  in  backfill? 

Response:  Backfill  with  pieces  of  less 
than  one-inch  (25  millimeter)  size  is 
recommended. 

(35)  Section  18.1:  Gravel  or  sand  is 
not  needed  under  pads  in  all  cases.  This 
should  be  optional. 

Response:  RUS  agrees  and  the  term 
"shall"  has  been  changed  to  "may." 

(36)  Drawings  UB2  and  UC2:  Why  is 
the  crossarm  shown  on  a  different  side 
of  the  pole  on  these  two  drawings  as 
compared  with  UBl  and  UCl?  Why  are 
left  side  terminals  and  cutouts  not  out 
to  end  of  arms  to  balance  construction' 

Response:  Drawings  UBl  and  UCl 
detail  construction  utilizing  crossarm 
mounting  arresters  while  drawings  UB2 
and  UC2  detail  construction  utilizing 
bracket  mounting  arresters.  Brackets 
mount  on  opposite  sides  of  the  pole  to 
provide  for  accessibility  and  clearances 
Equipment  and  hardware  on  the 
structures  have  been  redrawn  to  depict 
balanced  construction  as  suggested 

(37)  Drawings  UC5  and  UC6: 
Intermediate  arresters  are  shown  (we 
guess  that  is  why  they  are  so  large). 
Most  cooperatives  u.se  riser  pole 
arresters. 

Response:  We  agree  that  the  arrester 
size  is  confusing  and  revised  the 
drawings  to  depict  pole  arrester  use 

(38)  Drawings  UC6,  UC;7.  UG17, 
UG17-2  and  UG17-3:  No  slack  is  shown 
in  primary  cable.  Most  cooperatives 
loop  the  primary  over  from  the 
secondary  side  to  give  slack  so  that 
cables  can  be  parked  or  switched 
Bulletin  50-6  showed  the  cable  this 
way. 

Response  We  agree  with  the  utility 
suggestion  in  this  comment  and  revised 
the  drawing  by  adding  a  note  to  allow 
slack  in  the  primary  cable  installation 

(39)  Drawing  UG17:  Requiring  three 
phase  switches  as  implied  by  note  6 
should  be  optional 

Response:  Note  6  on  Drawing  UG17 
advises  that  three  phase  switt:hing 
"should"  be  installed  where 
ferroresonance  mav  occur  The  note  is 
cautionary  to  help  avoid  equipment 
damage  on  three-phase  installations 
where  ferroresonance  is  a  possibility. 
Because  the  word  "should"  is  used  and 
not  "must",  three-phase  .switching 
would  not  need  to  be  installed  in 
situations  where  a  borrower's  engineer 
determined  that  ferroresonance  would 
not  occur 

(40)  Drawing  UIl:  A  note  is  needed  im 
the  drawing  stating  that  the  connector 
blocks  must  be  insulated  to  have  a 
"dead-front"  unit. 

Response  These  are  drawings 
depicting  varinus  tvpcs  of  secondarv 
connector  blocks.  It  is  not  the  intent  nf 


the  bulletin  to  show  dead  front  in  this 
drawing.  To  help  dispel  possible 
confusion,  the  drawing  includes  a  note 
that  states  "insulated  covers  are  not 
shown". 

(41)  Drawing  UK6:  If  this  handhole  is 
metal,  how  is  it  to  be  grounded?  Sign 
should  be  a  warning  not  danger. 

Response:  RUS  accepted  metal 
pedestals  must  have  grounding  lugs 
available  on  the  inside  wall.  A  note  has 
been  added  advising  that  all  pedestals 
shall  be  grounded  in  accordance  with 
the  NESC.  The  placement  of  the  safety 
sign  has  been  relocated  to  the  pedestal 
side  (with  the  penta-head  bolt  lock)  that 
opens.  Both  DANGER  and  WARNING 
signs  have  been  added  to  the  drawing's 
material  listings.  A  WARNING  sign 
should  be  placed  on  the  outside  of  the 
enclosure  where  there  is  a  potential 
hazard.  A  DANGER  sign  should  be 
placed  on  the  inside  of  the  enclosure 
where  there  is  an  imminent  hazard. 

(42)  Drawing  UM1-6C:  Having  three 
or  four  different  size  pads  might  fit 
these  size  transformers  better.  Note  #1 
requires  4000*  concrete,  but  most  use 
3000#  which  would  be  adequate  for 
this. 

Response:  RUS  agrees  and  has 
amended  Note  1  of  the  drawing  to 
specify  the  minimum  at  3000  pounds 
per  square  inch  (20  megapascals) 

(43)  Drawings  UM3-44  and  UM3-46: 
This  is  a  dangerous  installation  since  it 
is  not  dead  ft-ont.  A  bushing  insert  can 
be  installed  in  the  recloser  and  then 
primary  cable  run  to  it  to  make 
everything  deadfront. 

Response:  The  drawings  were  not 
shown  as  intended.  As  can  be  seen  from 
the  material  listings  for  "be  '  and  "el  ', 
these  items  are  to  be  supplied  with 
bushing  wells  and  thus  the  drawings 
needs  to  be  shown  using  elbows.  The 
drawings  were  changed  to  agree  with 
the  materials  used, 

(44)  Drawing  UM6-27:  Needs  to  be 
omitted. 

Response:  RUS  agrees  and  has  deleted 
this  obsolete  drawing. 

(45)  Drawing  UM8-2:  Ground  rod 
connector  has  to  be  above  grade  as  per 
code  Does  the  post  need  to  be  a 
minimum  size,  such  as  4  x  4  inches? 

Response  Section  250-52(c)(3)  of  the 
National  Electrical  Gode  requires  that 
the  upper  end  of  a  driven  ground  rod  be 
flush  with  or  below  ground  level  unless 
the  rod  end  and  the  grounding  electrode 
(onductor  attachment  are  protected 
against  physical  damage  The  RUS 
drawing  shows  the  top  of  the  rod  well 
bent'.ith  grade  to  depic  t  greater 
protection  for  the  rod  end  and  the 
grounding  attac;hment 


RUS  has  included  a  note  to  require  a 
minimum  post  size  of  4  inches  (10 
centimeters)  square  or  diameter. 

(46)  Drawing  UM8-4:  Why  not  show 
conduit  coming  in  bottom  of  meter  base 
to  eliminate  the  elbow? 

Response:  RUS  agrees  and  has  revised 
the  drawing  to  show  cable  entering  from 
the  base  instead  of  from  the  side  of  the 
meter. 

(47)  Drawing  UM8-6:  Why  cannot  a 
meter  be  mounted  to  transformer? 
Utilities  do  this  all  the  time. 

Response:  RUS  does  not  believe  such 
installations  to  be  prudent.  Mounting 
metering  equipment  onto  the  wall  of 
padmounted  transformers  will  require 
some  cutting  and  drilling  which  will 
expose  untreated  transformer  metal 
surfaces.  These  surfaces  overtime  will 
corrode  prematurely  and  may  cause 
serious  problems. 

In  addition,  vibrations  from  the 
transformer  may  affect  the  meter 
operation.  Also,  anytime  a  transformer 
is  changed  out,  the  meter  has  to  be 
changed  as  well. 

(48)  Drawing  UM12:  Should  this  sign 
meet  ANSI  Z535  standards  also?  Would 
it  be  a  Notice  or  a  Warning  or  a  Caution? 

Response:  RUS  agrees  there  may  be 
confusion  with  this  drawing  and  revised 
the  drawing  by  adding  the  signal  word 
"WARNING"  to  the  label.  A  note  was 
also  added  requiring  the  sign  to  comply 
with  ANSI  Z535. 

(49)  Drawing  UM26:  Needs  to  be 
omitted.  Nobody  uses  these  anymore. 

Response:  RUS  agrees  that  this 
drawing  depicts  outdated  construction 
and  removed  the  drawing. 

(50)  Drawing  UM48-3:  Is  anode 
needed  for  jacketed  cable? 

Response:  The  sacrificial  anode  (Item 
U  si)  shown  as  a  hidden  line  is  optional. 
Some  RUS  borrowers  prefer  to  install 
anodes  at  all  ground  points  because 
gophers  might  chew  through  the  jacket 
and  expose  the  copper  neutrals.  The 
sacrificial  anode  will  provide  corrosion 
protection  to  such  exposed  neutral 
wires  preventing  a  loss  of  neutral 
integrity. 

(51)  Drawing  UX5:  Need  to  show  a 
minimum  distance  between  ground  rods 
as  are  done  on  other  drawings. 

Response:  RUS  agrees  and  has  revised 
the  drawing  to  show  a  minimum 
spacing  of  6  ft.  ( 1 .8  m)  between  multiple 
ground  rods.  (As  a  general  rule,  RUS 
recommends  that  separation  of  ground 
rods  be  no  closer  than  the  length  of  the 
ground  rods  used.  When  rods  are  closer 
to  one  another  than  their  length  they 
will  magnetically  influence  one  another 
and  degrade  grounding  effectiveness.)  A 
note  was  also  added  to  advise  that 
multiple  rods  may  not  fit  inside  the 
enclosure.  Where  spacing  inside  an 
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enclosure  does  not  allow  the  6  ft.  (1.8 
m)  separation  between  multiple  ground 
rods,  one  rod  is  to  be  installed  inside 
the  enclosure  and  the  other  outside.  The 
ground  loop  has  been  redrawn  to  show 
a  complete  loop  with  a  conductor  feed 
from  the  loop  down  to  the  ground  rod. 

(52)  Drawing  UM7-1:  There  is  no 
minimum  ground  clearance  shown  on 
any  pole  structures.  If  RUS  does  not 
want  to  show  minimum  clearances, 
perhaps  a  note  regarding  the  source  for 
clearance  information  would  be  in 
order. 

Response:  RUS  agrees  there  is 
possible  confusion  here.  Clearances 
were  omitted  purposefully  because 
alternative  working  methods  may  be 
implemented  along  with  appropriate 
alternative  working  clearances  as  a 
means  of  providing  safety.  To  allay 
concerns  of  this  comment,  RUS  revised 
the  drawing  by  adding  a  note  which 
states  that  clearances  must  meet  NESC 
requirements. 

(53)  Certain  existing  drawings  (UC5) 
are  a  different  design  from  the  proposed 
drawings.  Certain  materials  used  are 
different  and  the  specification  will  also 
have  different  record  units. 

Response:  RUS  agrees  and  has 
changed  the  drawing  numbers  to  the 
applicable  drawings. 

(54)  When  RUS  changes  a 
construction  specification,  maybe  RUS 
should  add  a  suffix  to  indicate  that 
change  (example:  UC5  change  to  UC5A 
or  UC5-1 ,  or  UC5-98) 

Response:  RUS  agrees  and  has 
changed  the  drawing  numbers  to  the 
applicable  drawings. 

(55)  Drawing  UM48-2:  The  drawing 
shows  the  use  of  two  ground  rods  in  the 
elevation  view,  however,  the  quantity  of 
rods  is  left  open  in  the  material  list.  I 
and  a  number  of  fellow  workers  and 
clients  feel  that  it  would  be  helpful  to 
add  a  note  3  stating  that  the  quantity  of 
rods  is  to  be  determined  by  the  specifier 
and  that  the  use  of  two  rods  rather  than 
one  at  a  multi-phase  transformer  or 
enclosure  is  not  a  standard  or  a 
requirement  by  RUS. 

Response:  RUS  agrees.  Depending  on 
the  condition  and  type  of  soil, 
installation  of  multiple  ground  rods  may 
be  necessary  to  attain  a  desirable  ground 
resistance.  "Thus,  ground  rods  need  to  be 
specified  separately. 

In  response  to  this  comment,  RUS 
added  the  following  note  to  the 
drawing:  "The  quantity  of  rods  is  to  be 
determined  by  the  specifier.  The  use  of 
two  rods  rather  than  one  at  a  multi- 
phase transformer  or  enclosure  is  not  a 
standard  or  a  requirement  by  RUS." 


List  of  Subjects  in  7  CFR  Part  1728 

Electric  power,  Incorporation  by 
reference,  Loan  programs-energy.  Rural 
areas. 

For  reasons  set  out  in  the  preamble, 
RUS  is  amending  7  CFR  part  1 728  as 
follows: 

PART  172»-ELECTRIC  STANDARDS 
AND  SPECIRCATiONS  FOR 
MATERIALS  AND  CONSTRUCTION 

1.  The  authority  citation  for  part  1728 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  901  et  seq..  1921  et 
seq..  6941  et  seq. 

2.  Section  1728.97  is  amended  by 
revising  paragraph  (a)  and  by  adding,  in 
numerical  order,  the  entry  for  Bulletin 
1728F-806  to  paragraph  (b).  The 
revision  and  addition  read  as  follows: 

§  1 728.97    incorporation  by  reference  of 
eiectric  standards  and  specifications. 

(a)  The  following  electric  bulletins 
have  been  approved  for  incorporation 
by  reference  by  the  Director  of  the  Office 
of  the  Federal  Register.  The  bulletins 
containing  construction  standards  (50-3 
to  50-6  and  1728F-803  to  1728F-811), 
may  be  purchased  from  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office. 
Washington,  DC  20402.  The  bulletins 
containing  specifications  for  materials 
and  equipment  (50-15  to  50-99  and 
1728F-700)  may  be  obtained  ft-om  the 
Rural  Utilities  Service.  Program 
Development  and  Regulatory  Analysis. 
Stop  1522.  Room  4028-S.  Washington, 
DC  20250-1522.  The  terms  "RUS  form", 
•RUS  standard  form".  "RUS 
specification",  and  "RUS  bulletin"  have 
the  same  meanings  as  the  terms  "REA 
form".  "REA  standard  form",  "REA 
specification",  and  "REA  bulletin", 
respectively  unless  otherwise  indicated. 
The  bulletins  are  available  for 
inspection  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW. 
Suite  700,  Washington,  DC.  These 
materials  are  incorporated  as  they  exist 
on  the  date  of  the  approval  and  a  notice 
of  any  change  in  these  materials  will  be 
published  in  the  Federal  Register. 

(b)*   *   * 

Bulletin  1728F-806  (D-806), 
Specifications  and  Drawings  for 
Underground  Electric  Distribution.  June 
2000. 


Dated:  May  15.  2000. 
Jill  Long  Thompson, 

I  'nder  Secretary.  Rural  Development 

|FR  Doc  00-1329.3  Fileci  5-25-O0:  8:45  am] 

BILLING  CODE  3410-15-P 


FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  201 

[Regulation  A] 

Extensions  of  CredH  by  Federal 
Reserve  Banks;  Change  in  Discount 
Rate 

agency:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTION:  Final  rule. 

SUMMARY:  The  Board  of  Governors  has 
amended  its  Regulation  A  on  Extensions 
of  Credit  by  Federal  Reserve  Banks  to 
reflect  its  approval  of  an  increase  in  the 
basic  discount  rate  at  each  Federal 
Reserve  Bank.  The  Board  acted  on 
requests  submitted  by  the  Boards  of 
Directors  of  the  twelve  Federal  Reserve 
Banks. 

DATES:  The  amendments  to  part  201 
(Regulation  A)  were  effective  Mav  16. 
2000.  The  rate  changes  for  adjustment 
credit  were  effective  on  the  dates 
specified  in  12  CFR  201.51. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  J.  Johnson.  Secretary  of  the 
Board,  at  (202)  452-3259;  for  users  of 
Telecommunications  Device  for  the  Deaf 
(TDD),  contact  Janice  Simms,  at  (202) 
872-4984,  Board  of  Governors  of  the 
Federal  Reserve  System,  20th  and  C 
Streets  NW,  Washington.  D.C.  20551. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  authority  of  sections  10(b),  13,  14. 
19,  et  a}.,  of  the  Federal  Reserve  Act.  the 
Board  has  amended  its  Regulation  A  (12 
CFR  part  201)  to  incorporate  changes  in 
discount  rates  on  Federal  Reserve  Bank 
extensions  of  credit.  The  discount  rates 
are  the  interest  rates  charged  to 
depository  institutions  when  they 
borrow  from  their  district  Reserve 
Banks. 

The  'basic  discoimt  rate"  is  a  fixed 
rate  charged  by  Reserve  Banks  for 
adjustment  credit  and,  at  the  Reserve 
Banks'  discretion,  for  extended  credit 
for  up  to  30  days.  In  increasing  the  basic 
discount  rate  from  5.5  percent  to  6.0 
percent,  the  Board  acted  on  requests 
submitted  by  the  Boards  of  Directors  of 
the  twelve  Federal  Reserve  Banks.  The 
new  rates  were  effective  on  the  dates 
specified  below.  The  50-basis-point 
increase  in  the  discount  rate  was 
associated  with  a  similar  increase  in  the 
federal  funds  rate  approved  by  the 
Federal  Open  Market  Committee  and 
announced  at  the  same  time. 

Increases  in  demand  have  remained 
in  excess  of  even  the  rapid  pace  of 
productivity-driven  gains  in  potential 
supply,  exerting  continued  pressure  on 
resources.  The  Board  and  the  Reserve 
Banks  are  concerned  that  this  disparity 
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in  the  growth  of  demand  and  potential 
supply  will  continue,  which  could 
foster  inflationary  imbalances  that 
would  undermine  the  economy's 
outstanding  performance.  Against  the 
background  of  the  long-term  goals  of 
price  stability  and  sustainable  economic 
growth  and  of  the  information  currently 
available,  the  Board  and  the  Reserve 
Banks  believe  the  risks  are  weighted 
mainly  toward  conditions  that  may 
generate  heightened  inflation  pressures 
in  the  foreseeable  future. 

Regulatory  Flexibility  Act  Certification 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  the  Board  certifies  that  the 
change  in  the  basic  discount  rate  will 
not  have  a  significant  adverse  economic 
impact  on  a  substantial  number  of  small 
entities.  The  rule  does  not  impose  any 
additional  requirements  on  entities 
adfected  by  the  regulation. 

Administrative  Procedure  Act 

The  provisions  of  5  U.S.C.  553(b) 
relating  to  notice  and  public 
participation  were  not  followed  in 
connection  with  the  adoption  of  the 
amendment  because  the  Board  for  good 
cause  finds  that  delaying  the  change  in 
the  basic  discount  rate  in  order  to  allow 
notice  and  public  comment  on  the 
change  is  impracticable,  unnecessary, 
and  contrary  to  the  public  interest  in 
fostering  price  stability  and  sustainable 
economic  growth. 

The  provisions  of  5  U  S.C.  553(d)  that 
prescribe  30  days  prior  notice  of  the 
effective  date  of  a  rule  have  not  been 
followed  because  section  553(d) 
provides  that  such  prior  notice  is  not 
necessary  whenever  there  is  good  cause 
for  finding  that  such  notice  is  contrary 
to  the  public  interest.  As  previously 
stated,  the  Board  determined  that 
delaying  the  changes  in  the  basic 
discount  rate  is  contrary  to  the  public 
interest. 

List  of  Subiects  in  12  CFR  Part  201 

Banks,  banking.  Credit,  Federal 
Reserve  System. 

For  the  reasons  set  out  in  the 
preamble,  12  CFR  part  201  is  amended 
as  set  forth  below: 

PART  201— EXTENSIONS  OF  CREDIT 
BY  FEDERAL  RESERVE  BANKS 
(REGULATION  A) 

1.  The  authority  citation  for  12  CFR 
part  201  continues  to  read  as  follows: 

Authority:  12  U  SC  34.3  pf  seq  .  347a. 
347b.  347r'  347d,  348  ft  srq  .  357,  374.  374a 
and  461 

2.  Section  201.51  is  revised  to  read  as 
follows: 


1 201 .51     Adiustmant  credit  tor  daposKory 
instltutiona. 

The  rates  for  adjustment  credit 
provided  to  depository  institutions 
under  §  201.3(a)  are: 


Federal  Reserve 
Bank 


Rate 


Effective 


Boston  

New  York  

Philadelphia     . 

Cleveland 

Richmond  

Atlanta    

Chicago  

St  Louis  

Minneapolis  . .. 

Kansas  City 

Dallas 

San  Frarx;isco 


60 
60 
60 
60 
60 
60 
60 
60 
60 
60 
60 
60 


May  16, 

2000 

May  19. 

2000 

May  18. 

2000 

May  16, 

2000 

May  16, 

2000 

May  17. 

2000 

May  17. 

2000 

May  18, 

2000 

May  18, 

2000 

May  17. 

2000 

May  17, 

2000 

May  16. 

2000 

Bv  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  May  23,  2000 
lennifer  \.  Johnson, 
Sfcrptary  of  the  Board. 
(PR  Doc  00-13309  Filed  5-25-00;  8  45  ami 

BtLUNQ  COOC  S21O-01-4> 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Pan  39 

[Docket  No.  99  NM  65-AD;  Amendment 
39-11741;  AD  2000-10-17] 

RIN2120-AA64 

Airworthlnasa  Directivaa;  Boaing 
IModal  747  SartM  Alrplanaa  Equlppad 
With  Pratt  &  Whitney  JT9O-70  Sartos 
Engines 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  747 
series  airplanes,  that  requires 
inspections,  tests,  and  certain 
modifications  of  the  thrust  reverser 
control  and  indication  system  and 
wiring  on  each  engine,  and  corrective 
action,  if  necessary.  This  amendment 
also  requires  installation  of  a 
terminating  modification,  and  repetitive 
functional  tests  of  that  installation  to 
detect  discrepancies,  and  repair,  if 
necessary.  This  amendment  is  prompted 
by  the  results  of  a  safety  review,  which 
revealed  that  in-flight  deployment  of  a 
thrust  reverser  could  result  in 
significant  reduction  in  airplane 
controllability.  The  actions  specified  by 
this  AD  are  intended  to  ensure  the 
integrity  of  the  fail-safe  features  of  the 


thrust  reverser  system  by  preventing 
possible  failure  modes,  which  could 
result  in  inadvertent  deployment  of  a 
thrust  reverser  during  flight,  and 
consequent  reduced  controllability  of 
the  airplane. 
DATES:  Effective  June  30,  2000. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  June  30, 
2000. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group,  P.O.  Box  3707,  Seattle, 
Washington  98124-2207.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register.  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Larry  Reising,  Aerospace  Engineer, 
Propulsion  Branch,  ANM-140S,  FAA, 
Transport  Airplane  Directorate.  Seattle 
Aircraft  Certification  Office,  1601  Lind 
Avenue.  SW.,  Renton,  Washington 
98055-4056;  telephone (425) 227-2683; 
fax  (425) 227-1181. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Boeing 
Model  747  series  airplanes  was 
published  in  the  Federal  Register  on 
February  4,  2000  (65  FR  5459).  That 
action  proposed  to  require  inspections, 
tests,  and  certain  modifications  of  the 
thrust  reverser  control  and  indication 
system  and  wiring  on  each  engine,  and 
corrective  action,  if  necessary.  That 
action  also  proposed  to  require 
installation  of  a  terminating 
modification,  and  repetitive  functional 
tests  of  that  installation  to  detect 
discrepancies,  and  repair,  if  necessary. 

Comraents 

Interested  persons  have  been  afforded 
an  opportunity  to  psirticipate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 

Conclusion 

The  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

There  are  approximately  7  Model  747 
series  airplanes  of  the  affected  design  in 
the  worldwide  fleet.  The  FAA  estimates 
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that  6  airplanes  of  U.S.  registry'  will  be 
affected  by  this  AD. 

It  will  take  approximately  32  work 
hours  (8  work  hours  per  engine)  per 
airplane,  to  accomplish  the  required 
thrust  reverser  inspection,  modification, 
and  test,  described  in  747-78A2149, 
Revision  1,  or  Revision  2,  at  an  average 
labor  rate  of  $60  per  work  hour.  Based 
on  these  figures,  the  cost  impact  of  the 
AD  on  U.S.  operators  is  estimated  to  be 
Si  1 ,520,  or  $1 ,920  per  airplane. 

It  will  take  approximately  8  work 
hours  (2  work  hours  per  engine)  per 
airplane,  to  accomplish  the  required 
1 ,000-flight-hour  inspections  described 
in  Boeing  Service  Bulletin  747- 
7aA2159,  at  an  average  labor  rate  of  $60 
per  work  hour.  Based  on  these  figures, 
the  cost  impact  of  the  inspection 
required  by  this  AD  on  U.S.  operators  is 
estimated  to  be  $2,880,  or  $480  per 
airplane,  per  inspection  cycle. 

It  will  take  approximately  20  work 
hours  (5  work  hours  per  engine)  per 
airplane,  to  accomplish  the  required  18- 
month  thrust  reverser  system  checks 
described  in  Boeing  Service  Bulletin 
747-78A2159,  at  an  average  labor  rate  of 
$60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  the  test 
required  by  this  AD  on  U.S.  operators  is 
estimated  to  be  $7,200,  or  $1,200  per 
airplane,  per  test  cycle. 

It  will  take  approximately  544  work 
hours  per  airplane,  to  accomplish  the 
required  provisional  wiring,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Required  parts  will  be  provided  by  the 
manufacturer  at  no  cost  to  the  operators. 
Based  on  these  figures,  the  cost  impact 
of  the  AD  on  U.S.  operators  is  estimated 
to  be  $195,840,  or  $32,640  per  airplane. 

It  will  take  approximately  593  work 
hours  per  airplane,  to  accomplish  the 
required  sync  lock  installation,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Required  parts  will  be  provided  by  the 
manufacturer  at  no  cost  to  the  operators. 
Based  on  these  figures,  the  cost  impact 
of  the  installation  required  by  this  AD 
on  U.S.  operators  is  estimated  to  be 
$213,480,  or  $35,580  per  airplane. 

It  will  take  approximately  4  work 
hours  per  airplane,  to  accomplish  the 
required  functional  test  of  the  additional 
locking  system,  at  an  average  labor  rate 
of  $60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  the  test 
required  by  this  AD  on  U.S.  operators  is 
estimated  to  be  $1,680.  or  $240  per 
ai^lane,  per  test  cycle. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 


Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory-  Policies  and  Procedures  (44 
FR  11034,'  February  26,  1979):  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulator^' 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subiects  in  14  CFR  Fart  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 


•)K9r 


1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2000-10-17  Boeing:  Amendment  39-11741. 
Docket  99-NM-65-AD. 

Applicability:  Model  747  series  airplanes 
equipped  with  Pratt  &  Whitney  JT9D-70 
series  engines;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (g)  of  this  AD. 


The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  b\ 
this  .\D;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  in(  lude 
specific  proposed  actions  tn  address  it. 

Cymp/jonre,  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  inadvertent  deployment  of  a 
thrust  reverser  during  flight  and  consequent 
reduced  controllability  of  the  airplane, 
accomplish  the  following: 

Inspection/Repair 

(a)  Within  200  flight  hours  or  50  flight 
cycles  after  the  effective  date  of  this  .-\D. 
whichever  occurs  later:  Inspect  the  thrust 
reverser  wiring  on  each  engine  to  detect 
discrepancies,  in  accordance  with  Boeing 
Service  Bulletin  747-78A2149.  Revision  1. 
dated  May  9.  1996.  or  Revision  2,  dated 
August  29.  1996.  Prior  to  further  flight,  repair 
any  discrepancy ,  in  accordance  with  the 
service  bulletin. 

Modification  and  Tests 

(b)  Within  5.000  flight  hours  or  500  flight 
cycles  after  the  effective  date  of  this  .\D. 
whichever  occurs  later:  .Accomplish  the 
thrust  reverser  wiring  modification  on  each 
engine  in  accordance  with  Boeing  Service 
Bulletin  747-78.A.2149.  Revision  1.  dated 
May  9.  1996.  or  Revision  2  dated  .August  29. 
1996. 

(1)  Concurrent  with  accomplishment  of 
Boeing  Service  Bulletin  747-78A2149, 
Revision  1  or  Revision  2:  .Accomplish  the 
modification  of  the  thrust  reverser  control 
system  w  iring  specified  in  Rohr  Service 
Bulletin  TBC-CNS  78-32.  Revision  1.  dated 
August  20.  1996. 

(2)  Prior  to  further  flight  following 
accomplishment  of  the  modification 
specified  in  paragraphs  fb)  and  (b)(1): 
Perform  an  operational  test  of  the  thrust 
reverser  wiring  on  each  engine  to  detect 
discrepancies  in  accordance  with  Boeing 
Service  Bulletin  747-78A2149,  Revision  1, 
dated  May  9,  1996.  or  Revision  2  dated 
August  29, 1996.  Prior  to  further  flight, 
correct  any  discrepancy  detected,  in 
accordance  with  the  service  bulletin.  ~- 

Repetitive  Inspections  and  Teste 

(c)  Perform  the  inspections  and  tests  of  the 
thrust  reverser  control  and  indication  system 
to  detect  discrepancies  at  the  times  specified 
in  paragraphs  (c)(1)  and  (c)(2)  of  this  AD,  in 
accordemce  with  Boeing  Alert  Service 
Bulletin  747-78A2159,  dated  May  18,  1995. 

(1)  Within  90  days  after  the  effective  date 
of  this  AD,  inspect  in  accordance  with  Part 
III.  "1.000  Flight  Hour  Inspections  '  of  the 
Accomplishment  Instructions  of  the  alert 
service  bulletin.  Ref>eat  at  intervals  not  to 
exceed  1 ,000  flight  hours  until 
accomplishment  of  paragraph  (f)  of  this  AD. 

(2)  Within  1,500  flight  hours  or  4  months 
after  the  effective  date  of  this  AD.  whichever 
occurs  later,  inspect  and  test  in  accordance 
with  Part  III,  "18  Month  Thrust  Reverser 
System  Checks"  of  the  Accomplishment 
Instructions  of  the  alert  service  bulletin. 
Repeat  at  intervals  not  to  exceed  18  months 
until  accomplishment  of  paragraph  (e)  of  this 
AD. 
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Corrective  Actions 

(d)  If  anv  inspection  or  lest  reijuired  bv 
paragraph  (c)  of  this  .\D  cannot  be 
successflillv  performed  as  specified  in  the 
referenced  service  bulletin,  or  if  anv 
discrepancy  is  detec  ted  diiring  anv 
inspection  or  test,  prior  to  further  flight, 
repair  in  accordance  with  Boeing  .Mert 
.Service  Bulletin  747-78.\21,S4,  dated  Mav 
18.  lQ*i5    Additionally,  prior  to  further  flight. 
any  failed  inspection  or  test  re()uired  by 
paragraph  Ic)  of  this  AU  must  be  repeated 
and  successflillv  accomplished 

Terminating  Action 

(el  .Accomplish  the  recjuirements  of 
paragraphs  (e)(1)  and  (e)(2)  of  this  AU  at  the 
tunes  specified  in  those  paragraphs 
.•\(  complishment  of  these  actions  i:onstitutes 
terminating  ai  tion  for  the  repetitive 
irispec  tions  and  tests  required  bv  paragraph 
(c)  of  this  A[) 

(1)  Within  :i6  months  after  the  effei  tive 
date  of  this  AI)   Install  an  additional  locking 
system  on  ea<.h  engine  thrust  reverser  ui 

ace  ordanc  e  with  the  .Aci  omplishment 
Instructions  of  Hoeing  Servii  <■  Hullelin  747 
78-2  l.St,  Revision  1,  dated  November  27. 
I'WB 

(2)  Prior  to  or  (  oni  urrent  with 

ai  complishment  of  Hoeing  .Service  Hulletin 
747-78-21S:t,  Kevismn  1:  Ac(  oni(ilish  the 
installation  of  provisional  wiring  tor  the 
lo(  king  system  on  tile  thrust  reversers  in 


Page  No 


accordance  with  Boeing  Service  Bulletins 
747-78-2135.  dated  August  31.  199.5;  and 
747-78A2149.  Revision  1,  dated  Mav  9,  1996, 
or  Revision  2,  dated  .August  29,  199fi 
.Additionally,  cont  urrent  with 
ai complishment  of  Hoeing  Service  Bulletin 
747-78-2153.  Revision  1,  accomplish  the 
installation  of  the  provisional  wiring 
described  previously  in  accordance  with 
Rohr  .Service  Bulletin  TBC-CN.S  78-.):!. 
Revision  1,  dated  August  20,  1996 

Repetitive  Functional  Tests 

(f)  Within  4,000  hours  time-in-service  after 
ac  complishment  of  paragraph  (e)  of  this  .AI): 
f'erfnnn  a  funi  tional  test  to  detec  t 
discrepancies  of  the  additional  locking 
system  on  eac;h  thrust  reverser.  in  accordance 
with  .Appendix  1  (including  Figures  1  and  2) 
of  this  AU   Prior  to  further  flight,  c  orre<  t  anv 
discTepancv  detected,  in  ac:c ordanc  e  with  the 
procedures  desc:ribed  in  the  Boeing  747 
.Airplane  Maintenani :e  Manual   Repeat  the 
functional  test  thereafter  at  intervals  not  to 
I'xi  t-ed  4.000  hours  time-in-service 

Alternative  Methods  of  Compliance 

(gl  .An  allt^rnative  method  of  compliance  or 
ad|ustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  mav  be 
used  if  approved  by  the  Manager,  .Seattle 
Am  raft  Certific  ation  Offic  e  [ACX)].  KAA. 
Transport  .Airplane  Uirec  torate  Operators 
shall  sufimit  their  requests  through  an 
appropri.ite  F,A.A  Principal  Maintenance 


Inspector,  who  mav  add  comments  and  then 
send  it  to  the  Manager.  Seattle  A(>0 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  maybe 
obtained  from  the  Seattle  ACX). 

Special  Flight  Permit 

(h)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21,199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21  197  and  21,199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  .AU 
can  be  ace  omplished 

Incorporation  by  Reference 

(i)  Except  as  provided  by  paragraph  (f)  of 
this  .AD.  the  actions  shall  be  done  in 
ac:cordance  with  Boeing  Servic  e  Bulletin 
747-78A2149,  Revision  1,  dated  May  9,  1996; 
Boeing  Service  Bulletin  747-7BA2149, 
Revision  2,  dated  .August  29,  1996;  Boeing 
Alert  Service  Bulletin  747-78A2159,  dated 
Mav  18.  1995;  Boeing  Service  Bulletin  747- 
78-2135,  dated  August  31,  1995;  Boeing 
Service  Bulletin  747-78-2153.  Revision  1, 
dated  November  27,  1996;  Rohr  Servic  e 
Bulletin  TBC-CNS  78-32,  Revision  1,  dated 
,August  20,  1996;  and  Rohr  .Ser\'ice  Bulletin 
TBC-C^NS  78-33,  Revision  1,  dated  .August 
20,  1996;  as  applic;able   Rohr  Service  Bulletin 
TBC-C:NS  78-32,  Revision  1.  dated  August 
20,  1996  contains  the  following  list  of 
effective  pages: 


Revision  level  shown  on 
page 


Date  shown  on  page 


1,  3,  5-8,  10-11,  13-14,  16-18 

2,  4,  9,  12,  15 


1       August  20,  1996 

Original     May  25,  1995 


Rohr  .Service  Hulletin  IBC-CNS  78-33.  Revision  1.  dated  .August  20,  1996  contains  the  following  list  of  effective  pages: 


Page  No 

Revision  'eve^shown  on                      ^^^^  ^^^^^  ^^  ^^^^ 

1,3-55    

2          - - 

1                                            August  20,  1996 
Onginal                                 Decemtjer  1 1 .  1 995 

This  incorporation  fiy  referenc  e  was 
approvt'd  by  the  Director  of  the  FiHit^r.il 
Register  in  at:c:ordanc:e  with  5  T  ,S C   552(h| 
and  1  C'F'R  part  51    Clopies  mav  be  obtained 
from  Hoeing  Cioinmercial  .Airplane  CJroup, 
PO   Box  3707,  Seattle,  Washington  98124 
2207  Copies  may  be  iiispec  ted  at  the  F.A.A, 
Transport  .Airplane  Uirec  torate,  1601  Lind 
.Avenue.  .SW,.  Rt^iton.  Washington;  or  at  the 
Office  of  the  Federal  Register,  800  North 
C^apitol  .Street,  NW,,  suite  700,  Washington, 

ix: 

(i)  This  amendment  becomes  effei  tive  on 
lune  30,  2000. 


Appendix  1 

rhru.st  Reverser  Sync-Lock  Integrity  Test 

,\    Kc|iiipment  and  Materials 

II)  Thrust  reverst^r  flex  drive  adapter — 
196K8004-1  or  196k80()4-3,  Rohr  Industries, 
Inc   ,  Chula  Vista,  California  92012 

2    Ihrwyt  flfiffsfr  Svni   Uxk  /ntegnf;  Tfst 

B    Prepare  for  the  thrust  reverser  sync   lock 
test 

(1)  Open  applicable  T/R  CONT  *  HIJIFU 
SYS  circ  uit  breaker  cin  P12  circuit  breaker 
panel, 

(2)  Open  fan  cowl  doors  (Ref  71-1 1-02, 
Maintenance  Practices) 

(3)  C^heck  that  forward  and  aft 

circ  umferential  latches  and  all  tension 
late  hes  are  engaged  and  locked 


(4)  Depress  drive  unit  latch  operating  arm 
and  retain  by  engaging  late  h  arm  (detail  C]. 

(5)  Disengage  stow  latc:h  hook  on  left  and 
right  thrust  reversers  (detail  D) 

(6)  (Jn  either  lower  slave  actuator  (detail 
B),  either  remove  coverplate  from  forvvard 
drive  pad  or  remove  locking  plug  from  lower 
drive  pad- 

(7)  Move  )eft-hand  svnc-lock  lever  to  the 
unlocked  position. 

(8)  Using  appropriate  drive  adapter 
(196K8004-1  at  forward  drive  pad  or 
196K8004-3  at  lower  drive  paci).  attempt  to 
manually  deploy  sleeves. 

CAUTION:  DO  NOT  APPLY  A  TORQUE 
LOAD  OF  MORE  THAN  75  POLIND-INCHES 
TO  THE  ACTTUATOR;  A  GREATER  TORQUE 
LOAD  CAN  CAUSE  DAMAGE  TO  THE 
MECHANISM. 

(9)  If  sleeves  move,  replace  the  right-hand 
svnc-lock 
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(10)  Move  left-hand  sync-lock  lever  to  the 
loc:ked  position. 

(n)  Move  right-hand  sync-lock  lever  to  the 
unlocked  position, 

(12)  Repeat  step  (8)  above, 

(13)  If  sleeves  move,  replace  the  left-hand 
sync  -lock, 

(14)  Move  left-hand  svnc-lock  lever  to  the 
unlocked  position, 

(15)  Rotate  actuator  gearshaft  to  fully  stow 
the  sleeves, 

(16)  When  translating  sleeves  reach  stowed 
position,  check  that  stow  latch  hooks  have 
engaged  fixed  hooks  on  both  sides  (detail  D). 


(17)  Depress  latch  operating  arm  and 
disengage  latch  arm  (detail  C);  allow  latch 
arm  to  raise. 

(18)  After  releasing  arm,  verifv  latch 
engagement  by  attempting  to  rotate  feedback 
gear  on  drive  unit  using  ''4-inch  square  drive: 
gear  shall  not  rotate  in  excess  of  0.1  of  a  turn, 
CAUTION:  DO  NOT  APPLY  A  TORQL'E 
LOAD  OF  MORE  THAN  25  POUND-INCHES 
ON  FEEDBACK  GEAR;  A  GREATER 
TORQUE  LOAD  CAN  CAUSE  DAMAGE  TO 
THE  MECHANISM, 

(19)  As  applicable,  install  locking  plug 
(with  square  section  facing  away  from  drive 


pad)  or  coverplate  on  actuator  drive  pad 
Secure  plug  or  plate  with  bolts  tightened  to 
50-70  pound-inches, 

(20)  Move  both  left-and  right-hand  svnc- 
lock  levers  to  the  locked  position 

(21)  Close  fan  cowl  doors  (Ref  71-11-02. 
Maintenance  Practices] 

(22)  Close  T/R  CONT  &  BLEED  SYS  c  i.'-c  u, 
breaker, 

(23)  Repeat  the  sync. -lock  integrity  test  on 
all  remaining  thrust  reversers, 

BILUNG  CODE  4910-13-U 
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Issufil  III  Kfiitun.  VViisliiii^lon,  nii  M,i\   Id 
JDOO 
Donald  I..  RiKgin, 

.{(  tiiiii  MundiifT,  Tninspart  .Mrplunc 
I)irr<  tnnilr,  Am  nifl  Cfrtificdlion  Smu  f 
IKK  t)(ii     (HHJHU'  hil.'i)  5-25-00.  H  4:'.  ,iiii| 
BILLING  CODE  4910-13-C 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  99-NM-360-AO:  AmendtTMnt 
39-11743;  AD  200&-10-19] 

RIN2120-AA64 

Airworthiness  Directives;  Israel 
Aircraft  Industries,  Ltd.,  IModel  1125 
Westwind  Astra  and  Astra  SPX  Series 
Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Israel  Aircraft 
industries,  Ltd.,  Model  1125  Westwind 
Astra  and  Astra  SPX  series  airplanes, 
that  requires  replacement  of  the  existing 
pneumatic  de-icing  boot  pressure 
indicator  switch  with  a  newly  designed 
switch.  This  amendment  is  prompted  by 
an  occurrence  on  a  similar  airplane 
model  in  which  the  pneumatic  de-icing 
boot  indication  light  may  have  provided 
the  flightcrew  with  misleading 
information  as  to  the  proper  functioning 
of  the  de-icing  boots.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  ice  accumulation  on  the 
airplane  leading  edges,  which  could 
result  in  reduced  contn)llability  of  the 
airplane. 

DATES:  Effective  June  30,  2000. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  June  30, 
2000. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Galaxy  Aerospace  Corporation, 
One  Galaxy  Way,  Fort  Worth  Alliance 
Airport.  Fort  Worth,  Texas  76177.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue.  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register.  800  North  Capitol 
Street,  NW.,  suite  700.  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson.  Manager. 
International  Branch,  ANM-116,  FAA. 


Tr.inspdrt  Airplane  Directoratf.  IbOl 
Lind  Avenue.  SW..  Renton,  Washington 
98055-4056;  telephone (425) 227-2110: 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  ("FR  part  39)  to 
include  an  airworthiness  direc;tive  (AD) 
that  is  applicable  to  all  Israel  Aircraft 
Industries.  Ltd..  Model  1125  Westwind 
Astra  and  Astra  SPX  series  airplanes 
was  published  in  the  Federal  Register 
on  [anuary  24.  2000  (65  FR  3617).  That 
action  proposed  to  require  replacement 
of  the  existing  pneumatic  de-icing  boot 
pressure  indicator  switch  with  a  newly 
designed  switch. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 

Changes  to  the  Proposed  AD 

Since  issuance  of  the  proposed  AD. 
the  manufacturer  has  issued  Astra  Alert 
Service  Bulletin  1125-30A-199,  dated 
April  17.  2000.  which  describes 
procedures  for  replacement  of  the  wing 
and  tail  de-icing  boot  pressure  indicator 
switches  with  improved  switches.  The 
Civil  Aviation  Administration  of  Israel 
(CAAI).  which  is  the  airworthiness 
authority  for  Israel,  classified  this 
service  bulletin  as  mandatory. 
Additionally,  the  CAAI  previously 
issued  Israeli  airworthiness  directive 
30-00-02-05,  dated  February  24.  2000, 
in  order  to  assure  the  continued 
airworthiness  of  these  airplanes  in 
Israel. 

The  FAA  has  determined  that  the 
replacement  described  in  the  service 
bulletin  provides  an  adequate  method  of 
addressing  the  unsafe  condition 
identified  in  this  AD.  Paragraph  (a)  of 
the  AD  has  been  revised  to  include  that 
replacement  as  an  acceptable  means  of 
compliance  to  the  requirements  of  the 
AD.  The  applicability  of  the  AD  has  also 
been  revised  to  exclude  airplanes 
having  serial  number  1 16  and  up.  on 
which  the  replacement  will  be  installed 
in  production. 

The  FAA  has  also  revised  the  "Cost 
Impact"  section  of  the  AD  to  provide  the 
estimated  cost  of  the  replacement  in 
accordance  with  the  previously 
described  service  bulletin,  and  to  revise 
the  number  of  affected  airplanes  of  U.S. 
registry. 

Conclusion 

After  careful  review  of  the  available 
data,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
described  previously.  The  FAA  has 


determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  anv  operator  nor  increase  the  scope 
of  the  AD. 

Cost  Impact 

The  FAA  estimates  that  89  airplanes 
of  U.S.  registry  will  be  affected  bv  this 
AD. 

Should  an  operator  elect  to 
accomplish  the  replacement  in 
accordance  with  Astra  Alert  Service 
Bulletin  1125-30A-199,  it  will  take 
approximately  2  work  hours  per 
airplane  to  accomplish  it.  at  an  average 
labor  rate  of  $60  per  work  hour. 
Required  parts  may  cost  as  much  as 
$1,455  per  airplane.  Based  on  these 
figures,  the  cost  impact  of  the 
replacement  on  U.S.  operators  is 
estimated  to  be  as  much  as  $1,575  per 
airplane. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action  '  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11 034 [February  26.  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows. 
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Authority:  49  U  S.C   106(g),  40113,  44701. 

§39.13    [AmendMl] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2000-10-19    Israel  Aircrafl  Industries,  Ltd.: 

Amendment  39-11743  Docket  99-NM- 
360-AD. 

Applicability :  Model  1125  Westwind  Astra 
and  Astra  SPX  series  airplanes,  serial 
numbers  004  through  115  inclusive; 
certificated  in  any  category'. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/op)erator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  ice  accumulation  on  the 
airplane  leading  edges,  which  could  result  in 
reduced  controllability  of  the  airplane, 
accomplish  the  following; 

Modification 

(a)  Within  1  year  after  the  effective  date  of 
this  AD.  replace  the  pneumatic  de-icing  boot 
pressure  indicator  switch  with  a  switch  that 
activates  the  flight  deck  indicator  light  at  15 
pounds  per  square  inch  gage,  in  accordance 
with  Astra  Alert  Service  Bulletin  1125-30A- 
199.  dated  April  17.  2000.  or  in  accordance 
with  a  method  approved  by  the  Manager. 
International  Branch,  ANM-116.  FAA, 
Transport  Airplane  Directorate. 

Alternative  Methods  of  Compliance 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager. 
International  Branch,  ANM-116.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch. 
A.NM-116. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

Special  Flight  Permits 

{(.]  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 


Incorporation  by  Reference 

(d)  Except  as  provided  by  paragraph  (a)  of 
this  AD.  the  actions  shall  be  done  in 
accordance  with  Astra  Alert  Service  Bulletin 
1125-30A-199,  dated  April  17,  2000.  This 
incorporation  by  reference  was  approved  bv 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  Galaxy 
Aerospace  Corporation,  One  Galaxy  Wav, 
Fort  Worth  Alliance  Airport.  Fort  Worth, 
Texas  76177.  Copies  may  be  inspected  at  the 
FAA.  Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton.  Washington;  or  at 
the  Office  of  the  Federal  Register.  800  North 
Capitol  Street.  NW..  suite  700,  Washington, 
DC 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Israeli  airworthiness  directive  30-00-02- 
05.  dated  February  24,  2000. 

(e)  This  amendment  becomes  effective  on 
June  30,  2000. 

Issued  in  Renton,  Washington,  on  May  16, 
2000. 

Donald  L.  Riggin, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  00-12813  Filed  5-25-00;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  99-NM-2S1-AO;  Amendment 
39-11742;  AD  2000-10-18] 

RIN2120-AA64 

Airworthiness  Directives;  Airbus 
Industrie  Model  A300,  A300-600,  and 
A310  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  certain  Airbus  Industrie 
Model  A300,  A300-600,  and  A310 
series  airplanes,  that  currently  requires 
inspections  to  detect  cracks  in  the  lower 
spar  axis  of  the  pylons  between  ribs  6 
and  7,  and  repair,  if  necessary.  For 
certain  Model  A310  series  airplanes, 
this  amendment  reduces  the  currently 
required  inspection  thresholds  and 
intervals,  and  removes  an  option  for  a 
terminating  modification.  This 
amendment  is  prompted  by  issuance  of 
mandatory  continuing  airworthiness 
information  by  a  foreign  civil 
airworthiness  authority.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  such  fatigue  cracking,  which 
could  result  in  reduced  structural 
integrity  of  the  engine  pylon's  lower 


spar,  and  possible  separation  of  the 
engine  from  the  airplane. 

DATES:  Effective  June  30,  2000. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  June  30, 
2000. 

The  incorporation  by  reference  of 
certain  other  publications,  as  listed  in 
the  regulations,  was  approved 
previously  by  the  Director  of  the  Federal 
Register  as  of  June  28,  1996  (61  FR 
26091.  May  24,  1996). 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Airbus  Industrie.  1  Rond  Point 
Maurice  Bellonte.  31707  Blagnac  Cedex, 
France.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket. 
1601  Lind  Avenue,  SW.,  Renton. 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Norman  B.  Martenson,  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055^056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 
by  superseding  AD  96-11-05. 
amendment  39-9630  (61  FR  26091.  May 
24,  1996),  which  is  applicable  to  certain 
Airbus  kidustrie  Model  A300.  A300- 
600.  and  A3 10  series  airplanes,  was 
published  in  the  Federal  Register  on 
February  14,  2000  (65  FR  7316).  The 
action  proposed  to  continue  to  require 
inspections  to  detect  cracks  in  the  lower 
spar  axis  of  the  engine  pylons  for  Airbus 
Model  A300  and  A300-600  series 
airplanes,  and  to  require 
accomplishment  of  the  actions  specified 
in  Airbus  Service  Bulletin  A3 10^54- 
2017.  Revision  03,  for  Model  A310 
series  airplanes. 

Comments  Received 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

No  Objection  to  the  Proposal 

One  com'menter,  an  operator,  states 
that  it  is  not  affected  by  the  proposed 
AD,  and  therefore  has  no  objection  or 
additional  comments. 
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Reference  to  French  Airworthiness 
Directive 

One  commenter,  the  manufacturer, 
requests  that  the  proposed  AD  be 
revised  to  include  a  reference  to  a 
related  French  airworthiness  directive 
The  commenter  states  that  the  proposed 
AD  refers  to  French  airworthiness 
directive  1999-239-287(8),  which 
addresses  Airbus  Model  A3 10  series 
airplanes,  but  does  not  mention  1993- 
228-154(B)R3,  which  addresses  Airbus 
Model  A300  and  A30&-600  series 
airplanes  (actions  for  those  airplanes  are 
required  in  existing  FAA  AD  96-11-05) 

The  FAA  acknowledges  that  the 
actions  required  by  existing  FAA  AD 
96-11-05  are  related  to  French 
airworthiness  directive  1 993-228- 
154(B).  The  FAA  has  no  objection  to 
including  the  reference  in  this  AD, 
which  continues  to  require  those  actions 
for  Model  A300  and  A300-600  series 
airplanes.  "NOTE  3"  of  the  AD  has  been 
revised  accordingly  However,  although 
the  FAA  generally  references  the  latest 
pertinent  airworthiness  directive  issued 
by  another  airworthiness  authority  as  an 
informational  Note  in  the  AD,  this 
information  is  not  intended  to  be  an 
exhaustive  list  of  all  related  mandatory 
continuing  airworthiness  information, 
and  should  not  be  considered  as  such. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  change 
previously  described.  The  FAA  has 
determined  that  this  change  will  neither 
increase  the  economic  burden  on  any 
operator  nor  increase  the  scope  of  the 
AD. 

Cost  Impact 

There  are  approximately  146 
airplanes  of  US  registry  that  will  be 
affected  by  this  AD. 

The  requirements  of  this  AD  will  not 
add  any  new  additional  economic 
burden  on  affected  operators,  other  than 
the  costs  that  are  associated  with 
accomplishing  inspections  for  certain 
airplanes  at  an  earlier  time  than  would 
have  been  required  by  AD  96-11-05 
The  current  costs  associated  with  this 
AD  are  reiterated  (as  follows)  for  the 
convenience  of  affected  operators. 

The  inspections  that  are  currently 
required  by  AD  96- 11 -05.  and  retained 
in  this  AD,  take  approximately  8  work 
hours  per  airplane  to  accomplish,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  the  currently  required  actions  on  U.S. 


operators  is  estimated  to  be  $480  per 
airplane,  per  inspection  cycle. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26.  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  AOORCSSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U  S  C   l()6(g).  40113.  44701 
§39.13    [AnModad] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-9630  (61  FR 
26091.  May  24.  1996).  and  by  adding  a 
new  airworthiness  directive  (AD), 
amendment  39-11742.  to  read  as 
follows: 

2000-10-18     Airbus  Industrie: 

Amendment  39-11742.  Docket  99- 
NM-251-AD.  Supersedes  AD  96- 
11-05.  Amendment  39-9630 

Applicability  The  folhiwing  models, 
i;Kr1ifi(:atHd  in  any  t:atBgor\'   Model  .^300  and 
.MOO— 600  series  airplanes,  as  listed  in  .^lrbus 
.Servir.e  Bulletins  A30()-54-0073  and  A300- 
')4-H014.  both  Revision  1,  dat«d  March  28. 


1994:  and  Model  A310  series  airplanes, 
except  those  on  which  Airbus  Modification 
10149  has  been  accomplished 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
,AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (m)(l]  of  this  AD 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  as  indicated,  unless 
accomplished  previously.  To  prevent  fatigue 
cracking,  which  could  result  in  reduced 
structural  integrity  of  the  engine  pylons 
lower  spar  and  possible  separation  of  the 
engine  from  the  airplane,  accomplish  the 
following: 

Reatatement  of  Certain  Requirements  of  AO 
96-11-05 

Eddy  Current  Inspections 

(a)  For  Model  A300  series  airplanes 
equipped  with  General  Electric  CF6-50C 
engines,  and  having  pylons  that  have  not 
been  modified  in  accordance  with  Airbus 
Industrie  Service  Bulletin  A300-54-0080, 
Revision  1,  dated  January  16,  1995:  Prior  to 
the  accumulation  of  10,900  total  landings,  or 
within  ,500  landings  after  lune  28.  1996  (the 
effective  date  of  .^D  96-1 1-05,  amendment 
39-9630),  whichever  occurs  later,  perform  an 
internal  eddy  current  inspection  to  detect 
cracks  in  the  lower  spar  axis  of  the  pylons 
between  ribs  6  and  7,  in  accordance  with 
Airbus  Industrie  Service  Bulletin  A30O-54- 
0073,  Revision  1,  dated  March  28,  1994. 

(1)  If  no  crack  is  found,  repeat  the 
inspection  thereafter  at  intervals  not  to 
exceed  6,700  landings 

(2)  If  any  crack  is  found  that  is  less  than 
35  millimeters  f  1  38  inches),  prior  to  further 
flight,  stop-drill  the  crack  in  accordance  with 
the  procedures  specified  in  Section  51-41-10 
of  the  Structural  Repair  Manual  (SRM) 
Thereafter,  prior  to  the  accumulation  of  250 
landings  after  crack  discovery,  repair  in 
accordance  with  the  service  bulletin  Prior  to 
the  accumulation  of  17.900  landings  after 
accomplishing  the  repair,  perform  an  eddy 
current  inspection  to  detect  cracks  at  the 
stiffener  ends,  ribs  6  and  7.  at  the  edge  of  the 
holes  made  during  the  repair  and  on  the 
fasteners  located  at  the  edge  of  the  doubler. 
in  accordance  with  the  service  bulletin 

(i|  If  no  crack  is  found,  repeat  the 
inspection  required  bv  paragraph  (aH2)  of 
this  AD  thereafter  at  intervals  not  to  exceed 
15.000  landings. 
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(ii)  If  any  crack  is  found,  prior  to  further 
flight,  repair  in  actordanc:e  with  a  method 
approved  by  the  Manager.  International 
Branch.  ANM-116,  FAA.  Transport  Airplane 
Diret  torate;  or  the  Dire(.tion  Generale  de 
r.^viation  Civile  (DGAC!)  (or  its  delegated 
agent]. 

\?i]  If  any  crack  is  found  that  is  greater  than 
or  equal  to  35  mm  (1.38  in),  prior  to  further 
flight,  repair  in  accordance  with  a  method 
approved  by  the  Manager,  International 
Branch.  .•H.NM-l  16;  or  the  DG.^C  (or  its 
delegated  agent). 

(bl  For  Model  A300  series  airplanes 
equipped  with  General  Electric  GF6-50C 
engines,  and  having  pylons  that  have  been 
modified  in  accordance  with  Airbus 
Industrie  Service  Bulletin  A300-54-0080. 
Revision  1,  dated  January  Ifi.  1995:  Prior  to 
the  at  cumulation  of  30,300  landings  since 
installation  of  the  modification,  or  within 
500  landings  after  June  28,  1996,  whichever 
occurs  later,  perform  an  eddy  current 
inspection  to  detect  cracks  in  the  lower  spar 
axis  of  the  pylons  between  ribs  6  and  7.  in 
accordance  with  Airbus  Industrie  Service 
Bulletin  A30O-54-0O73,  Revision  1,  dated 
March  28,  1994. 

(1)  If  no  crack  is  found,  repeat  the  eddy 

(  urrent  inspection  thereafter  at  intervals  not 
to  exceed  21,300  landings. 

(2)  If  any  crack  is  found,  prior  to  further 
flight,  repair  in  accordance  with  a  method 
approved  by  the  Manager,  International 
Branch.  ANM-116;  or  the  DGAC  (or  its 
delegated  agent). 

(c)  For  Model  A300  series  airplanes 
equipped  with  Pratt  &  Whitney  rr9D-59A 
engines,  and  having  pylons  that  have  not 
been  modified  in  accordance  with  Airbus 
Industrie  Service  Bulletin  A300-54-0080. 
Revision  1,  dated  January  16,  1995:  Prior  to 
the  accumulation  of  8.600  total  landings,  or 
within  500  landings  after  June  28,  1996, 
whichever  occurs  later,  perform  an  internal 
eddy  current  inspection  to  detect  cracks  in 
the  lower  spar  axis  of  the  pylons  between 
ribs  6  and  7,  in  accordance  with  Airbus 
Industrie  Service  Bulletin  A300-54-0073. 
Revision  1.  dated  March  28.  1994. 

(1)  If  no  crack  is  found,  repeat  the 
inspection  thereafter  at  intervals  not  to 
exceed  5,700  landings. 

(2)  If  any  crack  is  found  that  is  less  than 
35  mm  (1.38  in),  prior  to  further  flight,  stop- 
drill  the  crack  in  accordance  with  the 
procedures  specified  in  Section  51—41-10  of 
the  SRM.  Thereafter,  prior  to  the 
accumulation  of  250  landings  after  crack 
discovery,  repair  in  accordance  with  the 
service  bulletin.  Prior  to  the  accumulation  of 
14,200  landings  after  accomplishing  the 
repair,  perform  an  eddy  current  inspection  to 
detect  cracks  at  the  stiffener  ends,  ribs  6  and 


7.  at  the  edge  of  the  holes  made  during  the 
repair  and  on  the  fasteners  located  at  the 
edge  of  the  doubler.  in  accordance  with  the 
servi(  e  bulletin. 

|i)  If  no  crack  is  found,  repeat  the 
insjiection  required  by  paragraph  (c)(2)  of 
this  AD  thereafter  at  inter\als  not  to  exceed 
12.800  landings. 

(ii)  If  any  crack  is  found,  prior  to  further 
flight,  repair  in  accordance  with  a  method 
approved  by  the  Manager.  International 
Branch.  ANM-116:  or  by  the  DGAC  (or  its 
delegated  agent). 

(3)  If  any  crack  is  found  that  is  greater  than 
or  equal  to  35  mm  (1,38  in.),  prior  to  further 
flight,  repair  in  accordance  with  a  method 
approved  by  the  Manager.  International 
Branch,  ANM-116;  or  the  DGAC  (or  its 
delegated  agent). 

(d)  For  Model  A300  series  airplanes 
equipped  with  Pratt  &  Whitney  TT9D-59A 
engines,  and  having  pylons  that  have  been 
modified  in  accordance  with  .Airbus 
Industrie  Service  Bulletin  .^300-54-0080, 
Revision  1,  dated  January  16.  1995:  Prior  to 
the  accumulation  of  24,000  landings  since 
installation  of  the  modification,  or  within 
500  landings  after  June  28.  1996,  whichever 
occurs  later,  perform  an  eddy  current 
inspection  to  detect  cracks  in  the  lower  spar 
axis  of  the  pylons  between  ribs  6  and  7.  in 
accordance  with  Airbus  Industrie  Service 
Bulletin  A300-54-0073,  Revision  1,  dated 
March  28,  1994. 

(1)  If  no  crack  is  found,  repeat  the  eddy 
current  inspection  thereafter  at  inter\als  not 
to  exceed  18.200  landings. 

(2)  If  any  crack  is  found,  prior  to  further 
flight,  repair  in  accordance  with  a  method 
approved  by  the  Manager,  International 
Branch,  ANM-116;  or  the  DGAC  (or  its 
delegated  agent). 

(e)  For  Model  A30O-600  series  airplanes 
equipped  with  General  Electric  CF6-80C2 
engines,  and  having  pylons  that  have  not 
been  modified  in  accordance  with  Airbus 
Industrie  Service  Bulletin  A300-54-6020, 
dated  February  22,  1994:  Prior  to  the 
accumulation  of  9,400  total  landings,  or 
within  500  landings  after  Jufte  28,  1996, 
whichever  occurs  later,  perform  an  internal 
eddy  current  inspection  to  detect  cracks  in 
the  lower  spar  axis  of  the  pylons  between 
ribs  6  and  7.  in  accordance  with  Airbus 
Industrie  Service  Bulletin  A300-54-6014. 
Revision  1.  dated  March  28.  1994. 

(1)  If  no  crack  is  found,  repeat  the 
inspection  thereafter  at  intervals  not  to 
exceed  6.100  landings. 

(2)  If  any  crack  is  found  that  is  less  than 
or  equal  to  35  mm  (1.38  in.),  prior  to  further 
flight,  stop-drill  the  crack  in  accordance  with 
the  procedures  specified  in  Section  51—41-10 
of  the  SRM,  Thereafter,  prior  to  the 


accumulation  of  250  landings  after  crack 
discovery,  repair  in  accordance  with  the 
service  bulletin.  Prior  to  the  at  rumulation  of 
15.600  landings  after  accomplishing  the 
repair,  perform  an  eddy  current  inspection  to 
detect  cracks  at  the  stiffener  ends,  ribs  6  and 
7.  at  the  edge  of  the  holes  made  during  the 
repair  and  on  the  fasteners  located  at  the 
edge  of  the  doubler.  in  accordance  with  the 
service  bulletin. 

(i)  If  n<f  (  rack  is  found,  repeat  the 
inspection  required  by  paragraph  (e)(2)  of 
this  AD  thereafter  at  intervals  not  to  exceed 
13.600  landings. 

(ii)  If  any  crack  is  found,  prior  to  further 
flight,  repair  in  accordance  with  a  method 
appro\ed  b\  the  Manager.  International 
Branch.  ANM-1 16:  or  the  DGAC  (or  its 
delegated  agent). 

(3)  If  any  crack  is  found  that  is  greater  than 
or  equal  to  35  mm  (1.38  in.),  prior  to  further 
flight,  repair  in  accordance  with  a  method 
approved  by  the  Manager.  International 
Branch.  ANM-116;  or  the  DGAC  (or  its 
delegated  agent). 

(f)  For  Model  A300-600  series  airplanes 
equipped  with  General  Eleictric  CF6-80C2 
engines,  and  having  pylons  that  have  been 
modified  in  accordance  with  Airbus 
Industrie  Service  Bulletin  A300-54-6020. 
dated  February  22.  1994:  Prior  to  the 
accumulation  of  26.400  landings  since 
installation  of  the  modification,  or  within 
500  landings  after  June  28,  1996.  whichever 
occurs  later,  perform  an  eddy  current 
inspection  to  detect  cracks  in  the  lower  spar 
axis  of  the  pylons  between  ribs  6  and  7,  in 
accordance  with  Airbus  Industrie  Service 
Bulletin  .'\ 300-54-6014,  Revision  1.  dated 
March  28,  1994 

(1)  If  no  crack  is  found,  repeat  the  eddy 
current  inspection  thereafter  at  intervals  not 
to  exceed  19.400  landings 

(2)  If  any  crack  is  found,  prior  to  further 
flight,  repair  in  accordance  with  a  method 
approved  by  the  Manager.  International 
Branch,  ANM-116;  or  the  DG,\C  (or  its 
delegated  agent). 

(g)  For  Model  A30O-600  series  airplanes 
equipped  with  Pratt  &  Whitney  JT9D-7R4  or 
PW  4000  engines,  and  having  pylons  that 
have  not  been  modified  in  accordance  with 
Airbus  Industrie  Service  Bulletin  A300-54- 
6020,  dated  February  22.  1994:  Prior  to  the 
accumulation  of  5,700  total  landings,  or 
within  500  landings  after  June  28,  1996. 
whichever  occurs  later,  perform  an  internal 
eddy  current  inspection  to  detect  cracks  in 
the  lower  spar  axis  of  the  pylons  between 
ribs  6  and  7.  in  accordance  with  Airbus 
Industrie  Service  Bulletin  A300-54-6014. 
Revision  1.  dated  March  28,  1994. 
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(1)  If  no  i;rat:k  is  found,  repeat  tho 
inspection  thereafter  at  intervals  not  tii 
exceed  4,400  landings 

(2)  If  any  <  rack  is  found  that  is  less  than 
;i5  mm  (1.J8  in  ).  prior  to  further  flight,  stop- 
drill  the  crack  in  accordanc  e  with  the 
procedures  specified  in  Section  .t  1-4  1-10  of 
the  .SRM  Thereafter,  prui  lo  the 
accumulation  of  2.'iO  lani'ings  after  crack 
discovery,  repair  in  ai  (ordance  with  the 
service  bulletin   Prior  to  the  accumulation  of 
10,100  landings  after  accomplishing  the 
repair,  perform  an  eddy  (  urrenl  inspection  to 
detect  cracks  at  the  stiffener  ends,  ribs  6  and 
7,  at  the  edge  of  the  holes  made  during  the 
repair  and  on  Ihe  fasteners  located  at  the 
edge  of  the  doubler,  in  accordance  with  the 
service  bulletin 

(i)  If  no  { rat  k  is  foumi,  repeat  Ihe 
in.spei  tion  required  b\  paragcaph  (g)l2)  of 
this  AU  thereafter  at  intervals  not  to  exceed 
10,000  landings 

(li)  If  any  crack  is  found,  prior  to  further 
flight,  repair  in  ai  i  ord.iiu  e  with  a  method 
approved  bv  Ihe  Manager,  liiteniatioiial 
Bran(  b,  .-\N'M-1  Ih,  or  the  DC.XC  (or  its 
delegated  agent) 

(3)  If  any  trai  k  is  found  th.it  is  greater  than 
or  e()ual  lo  :i^  mm  ( l.iH  in  I,  prior  to  further 
flight,  repair  in  accordant  e  with  .i  niethoil 
.ipproved  bv  the  M.inager,  International 
Hraiich.  .ANM-I  Hi,  or  the  I)(;.-\(',  (or  its 
delegated  agent) 

(h)  For  Model  .^  U)0-«>0()  series  airplanes 
equipped  with  Frail  (4  VVhilnev  I  r')[)-7K4  or 
PVV  4000  engines,  and  having  pylons  ihal 
have  been  mollified  in  aci  ordani  e  with 
.■\irbus  Industrie  .Servn  e  Bulletin  .A  tOO-')4- 
6020,  dated  February  22.  14<-)4   I'rior  to  Itie 
accumulation  of  17,000  landings  sini  t! 
installatum  of  the  modifii  ation,  or  within 
.500  landings  after  June  2H,  I'lMH,  wbu  hever 
o<:curs  later,  perform  an  eddv  i  iirrcnt 
inspeitiim  to  dete(  t  i  Tiii  ks  in  the  lower  spar 
axis  of  the  pylons  fielwetMi  ribs  h  and  7.  in 
accordaiK  e  with  .-Xirbus  Industrie  .Servn  e 
Bulletin  A:U)O-.54Hi014.  Kevisiuii  1,  liated 
March  2H,  1994. 

(1)  If  no  crack  is  found,  repeat  the  tuldv 
current  inspection  thereafter  at  intervals  not 
to  ex(  eed  14..T00  landings 

(2)  If  any  crai  k  is  found,  prior  to  further 
flight,  repair  in  at  cordani  e  witfi  a  method 
approved  fiy  the  Manager,  International 
Bran(  h.  ANM-1  Ih.  or  the  IX,.Ai:  (or  its 
delegated  agent) 

New  RequirementN  of  This  AU 

New  and  Repetitive  lnNpe<:tionN  for  Model 
A310  Series  Airplanes 

(l)  For  Model  A310  series  airplanes  on 
which  the  modifii  ation  spei  ified  in  .Airtius 


Service  Bulletin  A310-54-2023.  dated 
October  15,  1993.  has  not  been 
.i(  c.omplished:  Perform  an  eddy  current 
inspection  tn  detect  cracks  in  the  lower  spar 
axis  of  the  pylons  betweeg  ribs  6  and  7.  in 
accordance  with  Airbus  Industrie  Service 
Bulletin  A.»  10-54-20 17,  Revision  03,  dated 
)une  1 1,  1999.  at  the  appLcable  time 
specified  in  paragraph  (i)(l).  (i)(2),  or  (i)(3)  of 
this  AD 

( 1 )  For  airplanes  that  have  ace  umulated 
fewer  than  10,000  total  landings  as  of  the 
effective  date  of  this  AI)   Inspect  prior  to  the 
accumulation  of  7,000  total  landings,  or 
within  1.500  landings  after  the  effe(  five  date 
of  this  AD,  whichever  occurs  later 

(2)  For  airplanes  that  have  accumulated 
10,000  total  landings  or  more  ami  fewer  than 
20,000  total  landings  as  of  the  effective  date 
of  this  ;\U   Inspect  within  1.000  landings 
after  the  effective  dale  of  this  AD 

(3)  For  airplanes  that  have  accumulated 
20,000  total  landings  or  more  as  of  the 
effective  date  of  this  ,AD  Inspect  within  500 
landings  after  the  effective  date  of  this  .■XD 

(l)  If  no  crai  k  is  found  during  the 
inspection  re<^uired  by  paragraph  (i)  of  this 
.•\D.  accomplish  the  actions  spe(  ified  by 
either  paragraph  (|)(  1 )  or  (|)(2)  of  this  AD. 

( 1 )  Repeat  the  inspe(.t1on  thereafter  at 
intervals  not  to  exceed  6.400  landings   Or 

(2)  Prior  to  further  flight,  modify  the  lower 
s[iar  between  ribs  fi  and  7  In  aci  ordance  with 
.Xirbus  Industrie  .Servu  e  Bulletin  .^310-54- 
202  I.  dated  October  15.  1993.  and  thereafter 
a<  Liimplish  the  ai  lions  required  by  paragraph 
(1)  of  this  AD 

(k)  If  any  crack  is  found  during  any 
inspection  required  by  paragraph  |i)  or  (j)  of 
this  M).  a(  cfimpiish  the  actions  required  by 
paragraph  (k)(l)  or  (k)(2)  of  this  AD.  as 
applicable 

( 1)  If  the  cra(,k  is  less  than  35  mm  (1.38 
Ml  1.  prior  to  further  flight,  repair  in 
accordance  with  Airbus  Industrie  Service 
Bulletin  A31O-54-2017,  Revision  03,  dated 
June  11,  1999  Thereafter,  within  13,H00 
landings  after  a(  complishing  the  repair, 
perform  an  eddy  current  inspection  to  detect 
(.racks  at  the  stiffener  ends,  ribs  6  and  7,  at 
Ihe  edge  of  the  holes  made  during  the  repair, 
and  on  the  fasteners  lo(  ated  at  the  end  of  the 
doubler,  in  a(  (  ordani  e  with  the  service 
bulletin. 

(i)  If  no  crai  k  is  found  during  Ihe 
inspection  required  by  paragraph  (k)(l)  of 
this  ,\D.  repeat  the  inspeition  required  bv 
paragraph  (i)  of  this  .\l)  thereafter  at  intervals 
not  lo  exceed  11.600  landings. 

1 11 1  If  any  crack  is  found  during  the 
inspection  required  bv  paragraph  (k|(l)  of 
this  .M).  prior  to  further  flight,  repair  in 
a(  1  ordani  e  with  a  metboii  approved  bv  the 


Manager.  International  Branch,  ANM-1 16:  or 
the  DGAC  (or  its  delegated  agent). 

(2)  If  the  crack  is  equal  to  or  greater  than 
35  mm  (1.38  in),  prior  to  further  flight,  repair 
in  accordance  with  a  method  approved  by 
the  Manager.  International  Branch.  ANM- 
116.  or  the  DCIAC  (or  its  delegated  agent). 

(1)  For  Model  A310  series  airplanes  on 
which  the  modification  specified  in  Airbus 
Industrie  Servu  e  Bulletin  .\310-54-2023. 
dated  October  15.  1993.  has  been 
accomplished:  Within  23.000  landings  after 
accomplishment  of  the  modification,  or 
within  90  days  after  the  effective  date  of  this 
.\D.  whichever  occurs  later,  perform  an  eddy 
current  inspection  to  detect  cracks  in  the 
lowei  spar  axis  of  the  pylons  between  ribs  6 
and  7.  in  accordance  with  Airbus  Industrie 
.Service  Bulletin  A310-54-2017.  Revision  03. 
dated  lune  11,  1999. 

( 1 )  If  no  crack  is  found,  repeat  the 
inspection  thereafter  at  intervals  not  to 
exceed  15,500  landings. 

(2)  If  any  crack  is  found  during  any 
inspection  required  bv  paragraph  (1)  or  (l)(l) 
of  this  AD.  prior  lo  further  flight,  repair  in 
accordance  with  a  method  approved  by  the 
Manager,  International  Branch,  .\NM-116;  or 
the  DGAC  (or  its  delegated  agent). 

Alternative  Methods  of  Compliance 

(iTi)(l)  .'\n  alternative  method  of 
lompliani  e  or  adjustment  of  the  compliance 
time  that  provides  an  acceptable  level  of 
safety  may  be  used  if  approved  by  the 
Manager,  International  Branch.  ANM-1 16. 
Operators  shall  submit  their  requests  through 
an  appropriate  F.A.A  Prim  ipal  Maintenance 
Inspector,  who  may  add  comments  ami  then 
send  It  to  the  Manager,  International  Branch, 
ANM-1 16. 

(2)  Alternate  methods  of  compliance 
approved  previously  in  accordance  with  .■XD 
96-11-05,  Amendment  39-9630.  for 
paragraphs  (a)  through  (h)  of  that  .^D.  are 
approved  as  alternative  methods  of 
compliance  with  paragraphs  (a)  through  (h) 
of  this  AD. 

Note  2:  Information  concerning  the 
existeni  e  of  apfiroved  alternative  methods  of 
compliance  with  this  .\D.  if  any,  may  be 
obtained  from  the  International  Branch. 
ANM-1 16 

Special  Flight  Permits 

(n)  Spec  ial  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21  197  and  21  199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 
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Incorporation  by  Reference 

(o)   Except  as  required   by  paragraphs   (a)(2),   (a)(2)(ii),   (a)(3).   (b)(2),  (c)(2),   (c)(2)(ii),  (c)(3),   (d)(2),   (e)(2).   (e)(2)(ii),   (e)(3).   (fl(2).   (g)(2), 
(g)(2)(ii),  lg)(3),  (h)(2),  (k)(l)(ii),  (k)(2),  and  (1)(2),  the  actions  shall  be  done  in  accordance  with  the  following  Airbus  sen.ii  e  bulletins: 


Airtus  service  bulletin  No. 


Revision  level 


Service  bullet:n 
date 


A300-54-0073, 
A300-54-6014, 
A31 0-54-201 7, 
A31 0-54-2023, 


1  March  28.  1994. 

1  March  28.  1994 

03  June  11    1999 

Original   October  15.  1993 


(1)  The  incorporation  by  reference  of 
Airbus  Service  Bulletin  A310-54-2017, 

Revision  03,  dated  June  11,  1999,  is 
approved  by  the  Director  of  the  Federal 
Register,  in  accordance  with  5  L'.S.CL  552(a) 
and  1  CFR  part  51. 

(2)  The  incorporation  by  reference  of  the 
remaining  service  bulletins  was  approved 
previously  by  the  Director  of  the  Federal 
Register  as  of  lune  28,  1996  (61  F"R  26091. 
May  24.  1996). 

(3)  C^opies  may  be  obtained  from  Airbus 
Industrie.  1  Rond  Point  Maurice 

Bellonte,  31707  Blagnac  Cedex,  France. 
Copies  may  be  inspec:ted  at  the  F"AA, 
Transport  Airplane  Directorate.  1601  Lind 
Avenue,  SVV.,  Renton,  Washington;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC 

Note  3:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directives  1999- 
239-287(8)  and  1993-228-154(B)R3,  both 
dated  June  2.  1999. 

(p)  This  amendment  bet  omes  effective  on 
June  30,  2000. 

Issued  in  Renton,  Washington,  on  May  16, 
2000. 

Donald  L.  Riggin, 

Artm^  Manager. Transport  Airplane 
Directorate.  Aircraft  (Certification  Service. 
IFR  Doc.  00-12814  Filed  5-25-O0;  8:45  am] 

BILLING  CODE  4giO-13-<J 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  99-NM-2&-AD;  Amendment 
39-1 1 740;  AD  2000-1 0-1 6] 

RIN2120-AA64 

Airworthiness  Directives;  Airbus  Model 
A319,  A320,  and  A321  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  certain  Airbus  Model 
A319,  A320,  and  A321  series  airplanes, 
that  currently  requires  repetitive 
inspections  for  discrepancies  of  the  lock 
bolt  for  the  pintle  pin  on  the  main 


landing  gear  (MLG).  and  follow-on 
corrective  actions,  if  necessary.  This 
amendment  requires  additional  follow- 
on  actions  for  certain  airplanes.  This 
amendment  also  provides  for  optional 
terminating  action  for  the  requirements 
of  this  AD.  This  amendment  is 
prompted  by  issuance  of  mandatory 
continuing  airworthiness  information  by 
a  foreign  civil  airworthiness  authority. 
The  actions  specified  by  this  AD  are 
intended  to  detect  and  correct  a  rotated, 
damaged,  or  missing  lock  bolt,  which 
could  result  in  disengagement  of  the 
pintle  pin  from  the  pintle  fitting 
bearing,  and  consequent  collapse  of  the 
MLG  during  landing. 

DATES:  Effective  June  30,  2000. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  June  30. 
2000. 

The  incorporation  by  reference  of 
certain  other  publications,  as  listed  in 
the  regulations,  was  approved 
previously  by  the  Director  of  the  Federal 
Register  as  of  August  12,  1998  (63  FR 
36834,  July  8,  1998). 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Airbus  Industrie,  1  Rond  Point 
Maurice  Bellonte,  31707  Blagnac  Cedex, 
France,  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue.  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700.  Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Noiman  B.  Martenson,  Manager, 
International  Branch,  ANM-1 16.  FA.^, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton.  Washington 
98055-4056:  telephone  (425) 227-2110; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 
by  superseding  AD  98-14-11, 
amendment  39-10644  (63  FR  36834. 
July  8,  1998),  which  is  applicable  to  all 
Airbus  Model  A319,  A320.  and  A321 


series  airplanes,  was  published  in  the 
Federal  Register  on  Februarv  24.  2000 
(65  FR  9225),  The  action  proposed  to 
continue  to  require  repetitive 
inspections  for  discrepancies  of  the  lock 
bolt  for  the  pintle  pin  on  the  main 
landing  gear  (MLG),  and  follow-on 
corrective  actions,  if  necessar>';  and  to 
require  additional  follow-on  actions, 
including  a  retorque  of  the  lock  bolt  for 
the  pintle  pin. 

Cominent  Received 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comment  received. 

Reference  to  Terminating  Modification 

Two  commenters  request  that  the 
proposed  AD  include  reference  to 
Airbus  Modifications  28903  (for  Model 
A319  and  A320  series  airplanes)  and 
30044  (for  Model  A321  series  airplanes) 
as  terminating  action  to  the 
requirements  of  this  AD.  Airbus  Service 
Bulletin  A320-32-1213.  dated  March 
21,  2000,  describes  procedures  for 
accomplishment  of  the  modification, 
which  involves  installation  of  a  dual 
lock  bolt  configuration.  One  commenter 
notes  that  the  Direction  Generale  de 
I'Aviation  Civile  (DGAC).  which  is  the 
airworthiness  authority  of  France,  has 
approved  this  modification  as 
terminating  action  for  the  inspections 
and  actions  described  in  Airbus  Ser\ice 
Bulletin  A320-32-1187, 

The  FAA  concurs  that  the 
modification  described  in  Airbus 
Service  Bulletin  A320-32-1213 
constitutes  acceptable  terminating 
action  to  the  requirements  of  this  AD.  A 
new  paragraph  (c)  has  been  added  to  the 
AD  to  provide  this  option  to  operators, 
and  the  applicability  of  the  AD  has  been 
limited  to  those  airplanes  not  having  the 
modification.  Additionally,  since 
terminating  action  is  now  available,  the 
FAA  has  removed  the  "Interim  Action" 
discussion  from  the  AD;  however,  the 
FAA  may  consider  further  rulemaking  if 
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a  (l''tcrmiii.itii)n  is  in.KJi'  M  ,i  later  date 
thdl  tht>  tcnninating  inodifiiatidn 
shtiild  bf  mandated 

Conclusion 

.•\ft(T  (..ireful  review  of  the  available 
data,  incliuling  the  CDiiiinent  noted 
abov(<.  the  FAA  has  determined  that  air 
safe*v  and  the  })ubli(  interest  reqnire  the 
adoption  of  the  rule  with  the  changes 
previously  described  The  FAA  has 
determined  that  these  (:han^es  will 
neither  increase  the  economic  burden 
on  anv  oper.itor  nor  increase  the  scope 
of  the  AD 

Cost  Impact 

There  are  approximately  341 
airplanes  of  IIS   registry  that  will  be 
affected  by  this  AD  It  will  take 
approximately  2  work  hours  to 
accomplish  the  required  inspection,  at 
an  average  labor  rale  of  SfiO  per  work 
hour   Based  on  these  figures,  the  cost 
impact  of  the  inspection  required  by 
this  AD  on  U.S.  operators  is  estimated 
to  be  $40,920.  or  .$120  per  airplane,  per 
inspection  cycle. 

The  cost  impac:t  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  n(j  operator  would  accomplish 
those  actitms  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034>ebruarv  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporatiori  by  reference. 
Safety. 


Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Adnunistration  amends  part  39  of  the 
Federal  Aviation  Regulations  {14  CFR 
part  39)  as  follows: 

PART  3»— AIRWORTHINESS 
DIRECTIVES 

1  The  authority  citation  for  part  39 
continues  to  read  as  follows; 

.\uthontv:  4m  r  S  C    li)(.(>;).  4(11  1  <.  44701 
§39.13    [Amended] 

2  Section  39  13  is  amended  by 
remf)ving  amendment  39-10644  (63  FR 
36834.  July  H.  1998).  and  by  adding  a 
new  ainvorthiness  directive  (AD), 
amendment  39-11740,  to  read  as 
follows: 

2000-10-16     .\irfous  Industrie:  .^mp^(^mp^t 
i'>--1174U   Doc  kt'I  H'J-NM-JH-.AD 
.Sii(>erseiiBS  AU  'Wl-14-1  1,  .^iru'iKimcnt 
i<>- 10644 

Applicability:  Model  A319.  A;t2l),  niui 
A321  serins  airplanes,  i  ertifii  ated  in  anv 
tategorv,  Hxrnpt  those  mi  vvhirh  .Airbus 
.Service  Bulletin  A-120-32-1213.  dated  March 
21.  2000  (rpfercnc  H  Airbus  Modification 
2B90.J  or  :i0044).  has  been  accomplished 

Note  1:  This  .M)  applies  to  Hai;h  airplane 
identified  in  the  prrf  eding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subiert  to  the  requirements  of  this 
AU  Kor  airplanes  that  have  been  modified. 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  .\D  is  affected,  the 
owner/o[)eratr)r  must  request  approval  for  an 
alternalivrt  method  of  compliance  ui 
accorciancp  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance  Required  as  indicated,  unless 
accomplished  previously 

To  detect  and  correct  a  rotated,  damaged. 
or  missing  lock  bolt,  which  could  result  in 
disengagement  of  the  pintle  pin  from  the 
bearing,  and  consequent  collapse  of  the  main 
landing  gear  (MLG)  during  landing. 
accomplish  the  following 

Inspection 

(a)  Perform  a  detailed  visual  inspection  to 
detei  t  discrepancies  (rotation,  damage,  and 
abseiicel  of  the  lock  bolt  for  the  pintle  pin  on 
the  Mb(l.  in  accordance  with  .Airbus  All 
Operator  Telex  (AOT)  12-17,  Revision  01. 
dated  November  6.  l<)<-)7,  .^lrbus  .Servu  e 
Bulletin  A320-32-1187.  dated  lune  17,  1998, 
or  .Airbus  .Service  Bulletin  .\320-32-1187. 
Revision  01.  dated  February  17,  1999.  at  the 
latest  of  the  times  spe<  ibeci  in  paragraphs 
(aim.  (a)(2).  and  (a)(:))  of  this  AD,  If  anv 
disi  repani  v  is  detected,  prior  to  further 
flight,  perform  correc.tive  ai  tions.  as 


a(ipli(  able,  in  ai  i  ordaiu  t?  with  the  .-\()T  or 
scrv  u  e  liiilletin   Repeat  the  inspec  tion 
thereafter  at  intervals  not  to  exc  eed  1.000 
llight  (  vcles  or  It  months,  whii  hever  oci  iirs 
first,  unless  the  terminating  action  of 
paragraph  (i  I  of  this  .^[)  is  ai  (  imiplished 
.\tter  the  cftective  date  of  this  .AD.  onl\ 
Airbus  Servile  Bulletin  A  i20-:t2-n87. 
Revision  01.  dated  February  17.  19M1.  shall 
be  used  for  (  omplMiu  e  Willi  this  paragraph 

( 1 1  Within  iO  miinlhs  sine  e  the  diipl.iui'  s 
date  of  manufai  ture  or  prior  to  the 
a(  lumiilaiion  of  2.000  total  flight  (  vcles. 
vvhirhever  oi  curs  first 

121  Within  15  months  or  1.000  flight  i  vcles 
after  the  last  gear  replar  ement  or 
a(  I  omplishment  of  .Mrbus  Industrie  .Service 
Bulletin  .\,J20-32-1119.  dated  lune  13,  1994. 
whichever  oi  i  urs  first, 

(1)  Within  500  flight  i  \i  les  .dier  August 
12    I'I'IH  (the  effective  date  of  AD  98-14-1  1, 
amendment  39-10644] 

Note  2:  For  the  purposes  of  this  .AD.  a 
detailed  visual  inspection  is  defined  as   '  .An 
intensive  visual  examination  of  a  specific 
struc  tural  area,  system,  installation,  or 
assemblv  to  dete(  t  damage,  failure,  or 
irregularitv  .^vallable  lighting  is  normalK 
supplemented  with  a  direct  soun  e  of  good 
lighting  at  intensity  deemed  appropriate  bv 
the  inspector  Inspection  aids  sue  h  as  mirror, 
magnifying  lenses,  etc   .  may  be  used   Surface 
(leaning  and  elaborate  access  procedures 
may  be  required    ' 

One-Time  Follow-On  Actions 

(bl  For  airplanes  on  which  the  actions 
described  in  paragraph  2  B  (2)(c)  of  .Mrbus 
.Ser\-ice  Bulletin  A320-32-1187.  Revision  01. 
dated  February  17,  1999.  have  not  been 
a<.complished-  .^t  the  time  of  the  initial 
inspection  or  the  next  repetitive  inspection 
required  by  paragraph  (a)  of  this  .\D.  perform 
the  applicable  one-time  follow-on  actions 
(including  retorquing  the  forward  pintle  pm 
lock  bolt  and  applying  sealant  to  the  head  of 
the  lock  bolt),  in  accordance  with  section 
2  B.(2)(c)  of  the  Accomplishment  Instructions 
of  Airbus  Service  Bulletin  A320-32-1 187. 
Revision  01.  dated  February  17.  1999 

Optional  Terminating  Modification 

(c)  Modification  of  the  lock  bolts  of  the  bolt 
for  the  pintle  pin  on  the  MLG  in  accordance 
with  Airbus  Service  Bulletin  A320-32-1213. 
dated  March  21.  2000.  constitutes 
terminating  action  for  the  requirements  of 
this  .\D 

Alternative  Methods  of  Compliance 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager. 
International  Branch.  ANM-116,  FAA, 
Transport  Airplane  Directorate  Operators 
shall  submit  their  request  through  an 
appropriate  F.AA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  International  Branch, 
ANM-116 

Note  3;  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD  if  any.  mav  be 
obtained  from  the  International  Branch, 
ANM-nti 
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Special  Fli^t  Permits 

(e)  Special  flight  permits  may  be  issued  in 
arc  ordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(f)  The  actions  shall  be  done  in  accordance 
with  Airbus  All  Operator  Telex  (AOT)  32-17. 
Revision  01.  dated  November  6,  1997;  Airbus 
Service  Bulletin  A320-32-1 187.  dated  June 
17,  1998;  or  Airbus  Service  Bulletin  A320- 
32-1187,  Revision  01,  dated  Februan  17. 
1999 

(1)  The  incorporation  bv  reference  of 
Airbus  Service  Bulletin  A320-32-1187. 
dated  )une  17,  1998.  and  Airbus  Service 
Bulletin  A320-32-1187.  Revision  01.  dated 
February  17.  1999.  is  approved  by  the 
Director  of  the  Federal  Register  in  accordance 
with  5  L'.S.C.  .552(a)  and  1  CFR  part  51. 

(2)  The  incorporation  bv  reference  of 
Airbus  All  Operator  Telex  (AOT)  32-17, 
Revision  01.  dated  November  6.  1997.  was 
approved  previously  by  the  Director  of  the 
Federal  Regi.ster  as  of  .^iugust  12.  1998  (63  FR 
38834.  luly  8.  1998) 

(3)  Copies  mav  be  obtained  from  .Mrbus 
Industrie.  1  Rond  Point  Maurice  Bellonte. 
31707  Blagnac  Cedex.  France.  Copies  may  be 
inspected  at  the  F.'K.^.  Transport  .Airplane 
Directorate.  1601  Lind  .Avenue.  SW..  Renton. 
Washington;  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street.  N\V..  suite 
700.  Washington.  DC:. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directive  97-385- 
112(B)R1.  dated  October  21.  1998. 

(g)  This  amendment  becomes  effective  on 
June  30.  2000. 

Issued  in  Renton,  Washington,  on  May  16, 
2000. 
Donald  L.  Riggin, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Senice 

[FR  Doc.  00-12815  Filed  5-25-00;  8:45  am] 
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DEPARTMErrr  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docks*  No.  97-NM-88-AO;  Amendment 
39-11748;  AD  2000-10-23] 

RtN  2120-AA64 

Airworthiness  Directives;  Boeing 
Model  747-100,  -200,  -300,  747SR,  and 
747SP  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  747- 
100,  -200,  -300,  747SR.  and  747SP 


series  airplanes,  that  currently  requires 
a  one-time  inspection  to  detect  cracking 
of  the  longeron  splice  fittings  at  stringer 
n,  on  the  left  and  right  sides  at  body 
station  2598,  and  replacement  of  any 
cracked  fitting  with  a  new  fitting.  This 
amendment  reduces  the  compliance 
time  for  accomplishment  of  the 
currently  required  inspection  and  adds 
a  new  requirement  for  repetitive 
inspections.  This  amendment  is 
prompted  by. reports  that  fatigue 
cracking  was  found  on  longeron  splice 
fittings.  The  actions  specified  by  this 
AD  are  intended  to  detect  and  correct 
such  fatigue  cracking,  which  could 
result  in  reduced  controllability  of  the 
horizontal  stabilizer. 
DATES:  Effective  June  30,  2000, 

The  incorporation  by  reference  of 
Boeing  Alert  Service  Bulletin  747- 
53A2410.  Revision  2,  including 
Addendum,  dated  October  30,  1997,  as 
listed  in  the  regulations,  is  approved  by 
the  Director  of  the  Federal  Register  as  of 
June  30,  2000. 

The  incorporation  by  reference  of 
Boeing  Service  Bulletin  747-53A2410. 
Revision  3.  including  Addendum,  dated 
March  12,  1998,  as  listed  in  the 
regulations,  was  approved  previously  by 
the  Director  of  the  Federal  Register  as  of 
January  13,  1998  (62  FR  67550, 
December  29  1997). 
ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group,  P.O.  Box  3707,  Seattle, 
Washington  98124-2207.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA). 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700.  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Rick 
Kawaguchi,  Aerospace  Engineer. 
Airframe  Branch,  ANM-120S,  FAA, 
Transport  Airplane  Directorate,  Seattle 
Aircraft  Certification  Office,  1601  Lind 
Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425) 227-1153; 
fax  (425)  227-1181. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 
by  superseding  AD  97-26-21, 
amendment  39-10264  (62  FR  67550, 
December  29  1997),  which  is  applicable 
to  certain  Boeing  Model  747-100.  -200, 
-300,  747SR,  and  747SP  series 
airplanes,  was  published  in  the  Federal 
Register  on  February  22,  2000  (65  FR 
8667).  The  action  proposed  to  continue 
to  require  a  one-time  inspection  to 
detect  cracking  of  the  longeron  splice 
fittings  at  stringer  1 1 ,  on  the  left  and 


right  sides  at  body  station  2598.  and 
replacement  of  any  cracked  fitting  with 
a  new  fitting.  The  action  also  proposed 
to  reduce  the  compliance  time  for 
accomplishment  of  the  currentlv 
required  inspection  and  add  a  new 
requirement  for  repetitive  inspections. 

Cominents 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAAs 
determination  of  the  cost  to  the  public. 

Conclusion 

The  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

There  are  approximately  685 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
99  airplanes  of  U.S.  registry  will  be 
affected  by  this  AD. 

The  inspection  that  is  currently 
required  by  AD  97-26-21  takes 
approximately  32  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour. 

Based  on  these  figures,  the  cost 
impact  of  the  currently  required  actions 
on  U.S.  operators  is  estimated  to  be 
5190,080,  or  Si. 920  per  airplane. 

This  AD  requires  the  same  inspection 
currently  required  by  AD  97-26-21  to 
be  accomplished  repetitively.  Therefore, 
the  cost  impact  of  the  requirements  of 
this  AD  on  U.S.  operators  is  estimated 
to  be  $190,080,  or  $1,920  per  airplane, 
per  inspection  cycle. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

Therefore,  it  is  determined  that  this 
final  rule  does  not  have  federalism 
implications  under  Executive  Order 
13132. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
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Rogulafcjrv  Policies  and  I'nupdurcs  (44 
PR  11034,  February  2ft,  1979);  and  (:\) 
will  not  havH  a  sij^nificant  eronomit 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  th»'  Kegulatorv 
Flexibilitv  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  AOOfiESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  bv  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  bv  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows; 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  44  ['  ,S  C    lOfHg).  401  l.t.  44701 
§39.13    [AmcndMl} 

2.  Section  39.13  is  amended  by 
removing  amendment  39-10264  (62  FR 
67550.  December  29  1997).  and  by 
adding  a  new  airworthiness  directive 
(AD),  amendment  39-11748.  to  read  as 
follows: 

2000-10-23     Boeing:  Amendment  .i«-l  1748 
Docket  M7  NM-88  AD  .Supersedes  AD 
97-26-21.  .Amendment  14-10264. 

Apphcabihtv  Model  747-100.  747-200, 
747-;jOO.  747.SK.  and  747,SP  series  airplanes; 
having  line  positions  201  ihrougli  886 
inclusive;  uertificated  in  anv  category 

Note  1:  This  .^D  applies  to  eac:h  airplane 
identified  in  the  precedini^  applicability 
provision,  regardless  of  whether  it  has  bet-ii 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD   Kor 
airplanes  that  have  been  modified,  altered,  (jr 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  methuC.  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD 
The  request  should  ii, chide  an  assessment  of 
the  effect  of  the  mod-  fi-.ation,  alteration,  or 
repair  on  the  unsafe  condition  addressed  bv 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance  Required  as  indicated,  unless 
accomplished  previously 

To  detect  and  correct  fatigue  cracking  of 
the  longeron  splice  fittings  at  stringer  11. 
which  could  result  in  redu(  ed  controllability 
of  the  horizontal  stabilizer,  accomplish  the 
following: 


Initial  Inspection 

(rtl  PiTforin  ,1  imt'timt'  detailed  visual 
inspe(  lion  to  dete<  t  i  ra(  king  of  the  longeron 
fittings  at  stringer  1 1.  on  the  lett  and  right 
sides  at  body  station  2.S4H.  at  the  time 
specified  in  paragraph  |a)(  1)  or  (a)(2)  of  this 
,AD.  as  applicable,  in  accordance  with  the 
Accomplishment  Instnu  tions  of  Boeing  .Mert 
Ser\l(  e  Bulletin  747-5  IA24  10,  Revision  2. 
dated  October  tO.  1947.  including 
.addendum;  or  Boeing  .Service  Bulletin  747- 
.^3.^2410.  Revision  i.  dated  March  12.  1998. 
including  .Addendum   ,^fter  the  effet  tive  date 
of  this  .^D.  only  Revision  i  shall  be  used 

I I )  For  airplanes  that  have  accumulated 
fewer  than  17.000  total  flight  cycles  or  63.000 
total  flight  hours  as  of  the  effective  date  of 
this  .\D:  Inspect  at  the  later  of  the  times 
specified  in  paragraph  (a)(  l)(i)  or  (a)(l)(ii)  nf 
this  AD 

(i)  Prior  to  the  accumulation  of  17.000  total 
flight  cycles  or  63,000  total  flight  hours. 
y\hi(  hever  occurs  first 

III)  Within  1,800  flight  eye  les  or  7,000 
flight  hours  after  the  effective  date  of  this  AD. 
whichever  occurs  first 

(2)  For  airplanes  that  have  accumulated 
17.000  total  flight  cycles  or  more,  or  63.0(H) 
total  flight  hours  or  more,  as  of  the  effe<  live 
date  of  this  .\D-  Inspec  I  at  the  earlier  of  the 
times  specified  in  paragraphs  (a)(2l(i)  and 
(a)(2)(ii)ofthis  AD 

|i)  Prior  to  the  aci  umuiation  of  22.000  total 
flight  (  vcles  or  78.000  total  flight  hours, 
whu  hever  oi curs  first 

(ii)  Within  1.800  flight  (  vdes  or  7.000 
flight  hours  after  the  effe<:tivp  date  of  this  AD. 
whichever  occurs  first 

Note  2:  Where  there  are  differences 
between  the  AD  and  the  service  bulletin,  the 
AD  prevails. 

Note  3:  For  the  purposes  of  this  .AD.  a 
detailed  visual  inspection  is  defined  as:  ".\n 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc..  may  be  used  Surface 
I  leaning  and  elaborate  access  procedures 
may  be  required  " 

Repetitive  Inspections 

(b)  If  no  crack  is  found  during  the 
inspection  required  by  paragraph  (a)  of  this 
AD.  repeat  the  inspection  one  time  at  the 
later  of  the  times  specified  in  paragraphs 
(bid)  and  (b)(2)  of  this  AD,  and  thereafter  at 
intervals  not  to  exceed  3,000  flight  cycles  or 
18.000  flight  hours,  whichever  occurs  first 

(1)  Within  3.000  flight  cycles  or  18,000 
flight  hours  after  accomplishment  of  the  most 
recent  inspedion.  whichever  occurs  first 

(2)  Within  1.800  flight  cycles  or  7.000 
flight  hours  after  the  effective  date  of  this  .AD, 
whi<;hever  occurs  first 

Replacement  and  Repetitive  Inspections 

(c)  If  any  crac;k  is  found  during  any 
inspection  required  by  paragraph  (a)  or  fb)  of 
this  AD:  Prior  to  further  flight,  replace  the 
cracked  fitting  with  a  new  fitting,  in 
accordance  with  the  Accomplishment 


Instruitions  of  Boeing  Alert  Service  Bulletin 
747-53A2410,  Revision  2.  dated  Oi  tuber  30. 
1997.  including  .Addendum;  or  Boeing 
Service  Bulletin  747-.'i3,^2410.  Revision  3. 
dated  March  12.  1998.  including  .addendum. 
.•\fter  the  effective  date  of  this  ,AD.  only 
Revision  3  shall  be  used   Then,  repeat  the 
inspection  specified  in  paragraph  (a)  of  this 
.■\D  at  the  later  of  the  limes  spec:ified  in 
paragraphs  (c  )(1|  and  (cl(2)  of  this  AD.  and 
thereafter  at  intervals  not  to  exceed  3.000 
flight  cycles  or  18,000  flight  hours, 
whichever  occ:urs  first 

( 1 )  Within  1 7.000  flight  cycles  or  63.000 
flight  hours  after  replacement,  whichever 
occurs  first 

(2)  Within  1.800  flight  cycles  or  7.000 
flight  hours  after  the  effective  date  of  this  AD, 
whichever  occurs  first. 

Alternative  Methods  of  Compliance 

(d)  .An  alternative  method  of  c  ompliani  e  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safely  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (ACQ).  FAA. 
Transport  .Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  F.A.A  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  .^CO 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  Seattle  ACQ. 

Special  Flight  Permits 

(e)  Special  flight  permits  may  be  issued  in 
ai:cordance  with  sections  21  197  and  21  199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21  197  and  21  199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(0  The  actions  shall  be  done  in  accordance 
with  Boeing  Alert  Service  Bulletin  747- 
53A2410.  Revision  2.  including  Addendum, 
dated  October  30.  1997;  or  Boeing  Service 
Bulletin  747-  53A2410.  Revision  3.  including 
.Addendum,  dated  March  12,  1998. 

(1)  The  incorporation  by  reference  of 
Boeing  Service  Bulletin  747-53A2410, 
Revision  3,  including  Addendum,  dated 
March  12.  1998.  is  approved  by  the  Director 
of  the  Federal  Register  in  accordance  with  5 
use.  552(a)  and  1  CFR  part  51. 

(2)  The  incorporation  by  reference  of 
Boeing  Alert  Service  Bulletin  747-53A2410, 
Revision  2,  including  Addendum,  dated 
October  30.  1997,  was  approved  previously 
by  the  Director  of  the  Federal  Register  as  of 
)anuar>'  13,  1998  (62  FR  67550.  December  29 
1997) 

(3)  Copies  may  be  obtained  from  Boeing 
Commercial  Airplane  Group.  P.O.  Box  3707. 
Seattle.  Washington  98124-2207.  Copies  may 
be  inspected  at  the  FAA.  Transport  Airplane 
Directorate.  1601  Lind  Avenue,  SW..  Renton. 
Washington;  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street.  NW..  suite 
700.  Washington.  DC. 

(g)  This  amendment  becomes  effective  on 
lune  30.  2000. 
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Issued  in  Renton,  Washington,  on  May  18. 
2000. 

Donald  L.  Riggin, 

Acting  Managpr,  Transport  Airplane 
Ditvcloratp.  Aircraft  Certification  Service. 
|FR  Doc.  00-13086  Filed  5-2,5-00;  8:45  am] 
BILLING  CODE  4910-1 3-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2000-NM-111-AD;  Amendment 
39-11745;  AD  2000-10-21] 

RIN  2120-AA64 

Airworthiness  Directives;  Boeing 
Model  737  Series  Airplanes 

agency:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule:  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  certain  Boeing  Model  737 
series  airplanes.  This  action  requires  a 
one-time  general  visual  inspection  of 
the  seat  locks  and  seat  tracks  of  the 
flightcrew  seats  to  ensure  that  the  seats 
lock  in  position  and  to  verif\'  that  lock 
nuts  and  bolts  of  adequate  length  are 
installed  on  the  rear  tracklock  bracket, 
and  corrective  action,  if  necessary'.  This 
action  is  necessar>'  to  prevent 
uncommanded  movement  of  the 
flightcrew  seats  during  acceleration  and 
take-off  of  the  airplane,  which  could 
result  in  reduced  controllability  of  the 
airplane.  This  action  is  intended  to 
address  the  identified  unsafe  condition. 
DATES:  Effective  June  12,  2000. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  June  12. 
2000. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
July  25,  2000. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2000-NM- 
111-AD.  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p,m,, 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
iarcomment@faa.gov.  Comments  sent 


via  fax  or  the  Internet  must  contain 
"Docket  No.  2000-NM-lll-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Boeing 
Commercial  Airplane  Group.  P.O.  Box 
3707,  Seattle,  Washington  98124-2207, 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue.  SW.. 
Renton.  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Keith  Ladderud.  Aerospace  Engineer. 
Airframe  Branch,  ANM-120S.  FAA. 
Seattle  Aircraft  Certification  Office. 
1601  Lind  Avenue.  SW..  Renton. 
Washington;  telephone  (425)  227-2780; 
fax  (425)  227-1181. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
has  received  reports  indicating 
instances  of  the  pilot  seat  sliding  to  the 
aft-most  position  during  acceleration 
and  take-off  on  certain  Boeing  Model 
737  series  airplanes.  Investigation 
revealed  that  the  screws  attaching  the 
rear  tracklock  bracket  to  the  seat  track 
had  broken,  allowing  excessive  lateral 
movement  and  disengagement  of  the 
locking  pin  from  the  floor-mounted  seat 
track,  A  disengaged  locking  pin  can 
cause  misalignment  of  the  seat  tracks. 
Such  misalignment  of  the  seat  tracks,  if 
not  corrected,  could  result  in 
uncommanded  movement  of  the 
flightcrew  seats  during  acceleration  and 
take-off  of  the  airplane,  which  could 
result  in  reduced  controllability  of  the 
airplane. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Boeing  Alert  Service  Bulletin  737- 
25A1363,  dated  November  5.  1998, 
which  describes  procedures  for  a  one- 
time general  visual  inspection  of  the 
seat  locks  and  seat  tracks  of  the 
flightcrew  seats  to  ensure  that  the  seats 
lock  in  position  and  to  verify  that  lock 
nuts  and  bolts  of  adequate  length  are 
installed  on  the  rear  tracklock  bracket. 
If  lock  nuts  and  bolts  of  adequate  length 
are  not  installed  on  the  rear  tracklock 
bracket,  the  service  bulletin  describes 
installation  of  lock  nuts  and  bolts  of 
adequate  length  on  the  tracklock 
bracket,  and  re-alignment  of  the  seat 
tracks.  Accomplishment  of  the  actions 
specified  in  the  alert  service  bulletin  is 
intended  to  adequately  address  the 
identified  unsafe  condition. 

Explanation  of  the  Requirements  of  the 
Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 


develop  on  other  Boeing  Model  737 
series  airplanes  of  the  same  type  design, 
this  AD  is  being  issued  to  prevent 
uncommanded  movement  of  the 
flightcrew  seats  during  acceleration  and 
take-off  of  the  airplane,  and  consequent 
reduced  controllability  of  the  airplane. 
This  AD  requires  a  one-time  general 
visual  inspection  of  the  seat  locks  and 
seat  tracks  of  the  flightcrew  seats  to 
ensure  that  the  seats  lock  in  position 
and  to  verify  that  lock  nuts  and  bolts  of 
adequate  length  are  installed  on  the  rear 
tracklock  bracket,  and  corrective  action, 
if  necessarv".  The  actions  cire  required  to 
be  accomplished  in  accordance  with  the 
alert  serx'ice  bulletin  described 
previously,  except  as  discussed  below. 

Difference  Between  Alert  Service 
Bulletin  and  This  AD 

Operators  should  note  that,  although 
the  alert  service  bulletin  recommends 
accomplishment  of  the  actions  as  soon 
as  manpower  and  materials  are 
available,  the  FAA  has  determined  that 
a  90-day  compliance  time  would 
address  the  identified  unsafe  condition 
in  a  timely  manner.  In  developing  an 
appropriate  compliance  time  for  this 
AD.  the  FAA  considered  not  only  the 
manufacturer's  recommendation,  but 
the  degree  of  urgency  associated  with 
addressing  the  subject  unsafe  condition, 
the  average  utilization  of  the  affected 
fleet,  and  the  time  necessan,-  to  perform 
the  actions.  In  light  of  all  of  these 
factors,  the  FAA  finds  a  90-day 
compliance  time  for  completion  of  the 
actions  to  be  warranted,  in  that  it 
represents  an  appropriate  inter\'al  of 
time  allowable  for  affected  airplanes  to 
continue  to  operate  without 
compromising  safety. 

Determination  of  Rule's  Effective  Date 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 

Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
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the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenfer's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 

needed. 

Submit  comments  using  the  following 

format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  AD  is  being  requested. 

•  mclude  justification  (e.^..  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substarre  of  this  AD 
will  be  filed  in  the  Rules  Docket 

Commenters  wishing  the  FAA  to 
acknowledge  rtfceipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "tlomments  to 
Docket  Number  200()-NM-n  1-AD  " 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132 

The  FAA  has  determined  that  this 
regulation  is  an  emergtuicv  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  ^as  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26.  1979)  If  it  is 
determined  that  this  emergenc:y 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 


and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  inl4  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference, 
Safety 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority.  4'1  V  SC    lOfil^;).  40n:i.  44701 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2000-10-21     BOEING   .\men()nunt  I't- 
1174.T  L)..(k.-t  20()0-NM-ni— .\n 

Applicability:  Model  737-300.  ^00. 
and  -500  series  airplanes  equipped  with 

IPECO  flightcrew  seats;  as  listed  in 
Boeing  Alert  Service  Bulletin  737- 
2.5A1363.  dated  November  5.  1998; 
certificated  in  anv  category. 

Note  1:  I'his  .M)  ,ip|ilifs  In  cac  h  .iirplan.' 
idpiilififd  III  the  Jirct  t'(iiiig  iipplli  .ihilllv 
(iri>MMiin.  ri'^driilt'ss  (it  whcthiT  it  h<is  bcfii 
niciilififil.  .iltiTfii,  or  rt'f)airi'il  in  thr  .iri'H 
siitiM'i  t  til  th»'  r»Hjiiirfmi'iits  iit  ihis  .Ml  For 
iiirphiiit's  th.il  hcUf  twtTi  modified,  altered,  or 
repaired  so  that  the  perfurinanc  e  of  the 
re()iiireiiieiits  of  this  .M)  IS  affec  ted.  the 
owner  iijieralur  must  re()iiest  ap[iro\dl  foi  ,in 
allrrnative  method  of  i  oinpham  e  in 
.11  I  ordaiii.e  with  paragraph  lb)  ot  itiis  .MJ 
The  re(|iiest  stioidd  in<  liide  an  assessment  ot 
the  effei  t  of  the  niodifii  atiori.  aheration.  or 
repair  on  the  uns.de  i  ondition  addressed  h\ 
this  .\D.  and.  if  the  unsafe  i  ondition  has  not 
been  ehniinateii.  the  re(|uesl  sliouM  im  lude 
specifii   proposed  ai  tions  to  adciress  it 

Compliancf.  Required  as  indicated, 
unless  accomplished  previously. 

To  prevent  uncommanded  movement 
of  the  flightcrew  seats  during 
acceleration  and  take-off  of  the  airplane, 
accomplish  the  following: 

One-Time  Inspection 

(a)  Within  90  days  after  the  effective 
date  of  this  AD.  perform  a  one-time 
general  visual  inspectiim  of  the  seat 
locks  and  .seat  tracks  nf  the  flightcrew 
seats  to  ensure  that  the  seats  lock  in 
position  and  to  verify  that  lock  nuts  and 
bolts  of  adequate  length  are  installed  on 
the  rear  tracklock  bracket,  in  accordance 
with  Boeing  Alert  Service  Bulletin  737- 
25A13b3.  dated  November  5,  1998. 


(1)  If  the  seat  lock  pin  fully  engages 
in  all  lock  positions  of  the  seat  track, 
and  the  rear  tracklock  bracket  is 
correctlv  installed,  no  further  action  is 
required  by  this  AD. 

General  Visual  Inspection 

Note  2:  hor  the  purposes  of  this  AD,  a 
jjeneral  \  isual  inspei  tion  is  defined  as:  " .\ 
visual  examination  of  an  interior  or  exterior 
area,  installation,  or  assembly  to  detect 
obvious  damage,  failurp.  or  irregularitv  This 
level  of  inspet  tion  is  made  under  normalK 
a\ailable  lighting  conditions  such  as 
da\  light,  hangar  lighting,  flashlight,  or  drop- 
light  and  may  require  removal  or  opening  of 
ail  ess  panels  or  doors.  Stands,  ladders,  or 
platforms  mav  be  required  to  gain  proximity 
to  the  area  being  checked." 

Corrective  Action 

(2)  If  the  seat  lock  pin  does  not  fully 
engage  in  all  positions  of  the  seat  track, 
and  lock  nuts  and  bolts  of  adequate 
length  are  not  installed  on  the  rear 
tracklock  bracket,  prior  to  further  flight, 
install  lock  nuts  and  bolts  of  adequate 
length  on  the  tracklock  bracket  and  re- 
align the  seat  tracks,  in  accordance  with 
the  alert  service  bulletin. 

Alternative  Methods  of  Compliance 

(b)  An  alternative  method  of 
compliance  or  adjustment  of  the 
compliance  time  that  provides  an 
acceptable  level  of  safety  may  be  used 
if  approved  bv  the  Manager,  Seattle 
Aircraft  Certification  Office  (ACO). 
FAA.  Transport  Airplane  Directorate. 
Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the 
Manager,  Seattle  ACO, 

Note  3:  Information  i  one  erninp  the 
existence  of  approved  alternative  methods  of 
I  ompliani.e  with  this  ,\i).  if  anv,  may  be 
obtained  from  the  Seattle  ACQ 

Special  Flight  Permits 

(c;)  Special  fiight  permits  may  be 
issued  in  accordance  with  sections 
21,197  and  21.199  of  the  Federal 
Aviation  Regulations  (14  CFR  21.197 
and  21  199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this 
AD  can  be  accomplished. 

Incorporation  by  Reference 

(d)  The  actions  shall  be  done  in 
accordance  with  Boeing  Alert  Service 
Bulletin  737-25A1363.  dated  November 
5.  1998.  This  incorporation  by  reference 
was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5 
U.S.C.  552(a)  and  1  CFR  part  51.  Copies 
may  be  obtained  from  Boeing 
Commercial  Airplane  Group,  P.O.  Box 
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3707.  Seattle.  Washington  98124-2207. 
Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate.  1601 
Lind  Avenue,  SW.,  Renton.  Washington; 
or  at  the  Office  of  the  Federal  Register, 
800  North  Capitol  Street,  NW.,  suite 
700,  Washington.  DC. 

(e)  This  amendment  becomes  effective 
on  June  12,  2000. 

Issued  in  Renton.  Washington,  on  Mav  18, 
2000. 

Donald  L.  Riggin. 

Acting  Manager,  Transport  Airplant' 
Din'ctorate.  Aircraft  Certification  Senice. 
(FR  Doc.  00-13085  Filed  .1-2.S-00;  8:45  am] 
BILUNG  CODE  4910-1 3-U 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  99-CE-27-AD;  Amendment  39- 
11746;  AD  2000-10-22] 

RIN2120-AA64 

Airworthiness  Directives;  REVO, 
Incorporated  Models  Lake  LA-4,  Lake 
LA-4A,  Lake  LA^P,  Lake  LA-4-200, 
and  Lake  Model  250  Airplanes 

AGENCY:  Federal  Aviation 
Administration.  DOT. 

ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  certain  REVO,  Incorporated 
(REVO)  Models  Lake  LA^.  Lake  LA- 
4A,  Lake  LA^P.  Lake  LA-4-200.  and 
Lake  Model  250  airplanes.  This  AD 
requires  you  to:  inspect  the  left  and 
right  wing  upper  and  lower  spar 
doublers  for  cracks:  replace  any  cracked 
parts;  and  incorporate  a  modification 
kit.  This  AD  is  the  result  of  a  report  of 
a  fatigue  crack  found  at  the  second  most 
inboard  wing  attachment  bolt  hole  on 
one  of  the  affected  airplanes.  Similar 
fatigue  cracking  has  since  been  reported 
on  seven  more  of  the  affected  airplanes, 
including  incidents  where  the  fatigue 
cracking  occurred  on  airplanes  with  less 
than  500  hours  time-in-service  (TIS). 
The  actions  specified  by  this  AD  are 
intended  to  detect  and  correct  cracks  in 
the  wing  spars,  which  could  result  in 
the  wing  separating  from  the  airplane 
with  consequent  loss  of  control. 

DATES:  This  AD  becomes  effective  on 
June  20,  2000. 

The  Director  of  the  Federal  Register 
approved  the  incorporation  by  reference 
of  certain  publications  listed  in  the 
regulation  as  of  June  20,  2000. 


The  Federal  Aviation  Administration 
(FAA)  must  receive  any  comments  on 
this  rule  on  or  before  July  28,  2000. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  FAA,  Central  Region. 
Office  of  the  Regional  Counsel. 
Attention:  Rules  Docket  No.  9*-CE-27- 
AD,  901  Locust,  Room  506,  Kansas  City, 
Missouri  64106. 

You  may  get  the  service  information 
referenced  in  this  AD  from  REVO. 
Incorporated,  P.O.  Box  312.  One  High 
Street,  Sanford,  Maine  04073.  You  mav 
examine  this  information  at  FAA, 
Central  Region,  Office  of  the  Regional 
Counsel.  Attention:  Rules  Docket  No. 
99-CE-27-AD,  901  Locust,  Room  506, 
Kansas  City,  Missouri  64106;  or  at  the 
Office  of  the  Federal  Register.  800  North 
Capitol  Street,  NW,  suite  700, 
Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Richard  B.  Noll.  Aerospace  Engineer, 
FAA.  Boston  Aircraft  Certification 
Office,  12  New  England  Executive  Park. 
Burlington,  Massachusetts  01803; 
telephone:  (781)  238-7160;  facsimile: 
(781)  238-7199. 
SUPPLEMENTARY  INFORMATION: 

Discussion 

What  Caused  This  AD?  \ 

This  AD  is  the  result  of  a  report  of 
fatigue  cracks  that  were  found  at  the 
second-most  inboard  wing  attachment 
bolt  hole  on  a  REVO  Lake  Model  250 
airplane.  The  cracks  were  detected 
during  wing  repair  where  the  wing  spar 
and  wing  skin  were  disassembled. 
Further  analysis  indicated  that  the 
cracks  initiated  at  a  machined  notch  at 
the  flange  termination  point  of  the  spar 
cap. 

The  REVO  Models  Lake  LA-4.  Lake 
LA-4A,  Lake  LA-4P.  and  Lake  LA-4- 
200  airplanes  are  of  the  same  type 
design  as  the  Lake  Model  250  airplanes. 
Fatigue  cracking  similar  to  that  of  the 
above-referenced  report  has  been  found 
on  seven  more  of  these  airplanes. 

What  Is  the  Potential  Impact  If  FAA 
Took  No  Action? 

Cracks  in  the  wing  spars,  if  not 
detected  and  corrected  in  a  timely 
manner,  could  result  in  the  wing 
separating  from  the  airplane  with 
consequent  loss  of  control. 

Has  FAA  Taken  Anv  Action  to  This 
Point? 

We  issued  a  notice  of  proposed 
rulemaking  (NPRM)  to  amend  part  39  of 
the  Federal  Aviation  Regulations  (14 
CFR  part  39)  to  include  an  AD  that 
would  apply  to  certain  REVO  Models 
Lake  LA-4.  Lake  LA-4A,  Lake  LA-4P, 
Lake  LA-4-200.  and  Lake  Model  250 


airplanes.  We  published  this  NPRM  in 
the  Federal  Register  on  October  6.  1999 
(64  FR  54234).  The  NPRM  proposed  to 
require  you  to  accomplish  the  following: 
— Inspect  the  left  and  right  wing  upper 

and  lower  spar  caps  and  doublers  for 

cracks; 
— Replace  any  cracked  parts; 
— Incorporate  a  modification  kit  if 

damaged  past  a  certain  level;  and 
— Report  the  results  of  the  inspection  to 

FAA. 

REVO  Service  Bulletin  B-79.  dated 
June  12.  1999.  includes  the  procedures 
necessary  for  you  to  accomplish  the 
proposed  inspection  and  modification. 

Was  the  Public  Invited  To  Comment? 

The  FAA  offered  interested  persons 
the  opportunity  to  participate  in  the 
making  of  this  amendment.  The 
following  paragraphs  present  the 
comments  received  on  the  NPRM.  Also 
included  is  FAA's  response  to  each 
comment,  including  any  changes 
incorporated  into  the  final  rule  based  on 
the  comments. 

Comment  Issue  No.  1:  Wing  Spar 
Cracking  Does  Not  Warrant  AD  Action 

What  are  the  Commenters'  Concerns? 
Numerous  commenters  question  F.\.^'s 
justification  for  issuing  an  AD.  Several 
commenters  do  not  believe  our  service 
difficulty  database  provides  accurate 
information.  A  few  commenters 
recommend  that  we  conduct  additional 
research  on  the  cause  of  the  wing  spar 
cracks  and  determine  if  the  cracks  are 
unique  to  a  particular  configuration  of 
the  affected  airplanes.  Other 
commenters  propose  various  causes  of 
the  cracks,  including: 
— Installation  of  auxiliary  fuel  tanks  in 

the  wing  fioats; 
— Increased  braking  power  in  the  Model 

Lake  LA-4-200  and  Lake  Model  250 

airplanes;  and 
— The  presence  of  corrosion. 

What  is  FAA  s  Response  to  the 
Concerns?  We  do  not  concur  that  the 
AD  is  not  justified.  We  began  our 
investigation  of  the  wing  spar  cracks  on 
the  affected  airplanes  when  the 
Australian  Civil  Aviation  Safetv 
Authority  reported  cracks  in  both  the 
spar  cap  and  doubler  in  the  lower  spar 
of  a  Lake  Model  250  airplane.  We  then 
received  several  reports  of  similar 
cracking  from  personnel  of  maintenance 
and  repair  facilities  that  were  working 
on  the  affected  airplanes.  Reports 
indicated  that  both  the  upper  and  lower 
spars  were  cracked.  These  subsequent 
reports  did  not  specify  corrosion 
damage.  All  of  the  wing  spar  cracks 
initiated  at  a  machined  notch  at  the 
flange  termination  point  of  the  spar  cap 
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at  the  second-most  inboard  w-'ig 
attachment  bolt  hole. 

We  also  initiated  laboratory 
examinations  of  the  cracked  spars. 
These  examinations  revealed  that 
fatigue  caused  the  cracks  and  were 
associated  with  the  roughness  of  the 
notch  area.  The  certification  basis  for 
the  affected  airplanes  did  not  require  an 
evaluation  of  fatigue  characteristics.  A 
database  of  either  analytical  results  or 
test  data  does  not  exist.  However,  we 
performed  a  fatigue  analysis  of  the 
affected  airplanes  in  the  notch  area  in 
developing  the  proposed  inspection 
compliance  times.  Our  analysis  of  this 
situation  included  working  with  the 
manufacturer  to  develop  inspection 
procedures  for  the  spar  doublers  and 
spar  cap  angles  and  a  modification 
(doubler  kit)  for  the  wing  spar.  We  then 
determined  that  enough  information 
existed  to  implement  AD  action  in  order 
to  assure  the  continued  airworthiness  of 
the  affected  airplanes.  Thus,  we  issued 
an  NfPRM  to  propose  inspections  for 
cracks  and  repair,  replacement,  and 
modification,  as  necessary. 

We  are  not  changing  the  AD  as  a 
result  of  these  comments. 

Comment  Issue  No.  2:  Do  Not  Require 
the  Spar  Cap  Inspection 

What  are  the  Comnwnters'  Concerns' 
Several  commenters  recommend  that 
FAA  not  require  the  spar  cap  inspection 
in  accordance  with  REVO.  Inc.  Service 
Bulletin  B-79,  dated  |une  12,  1999  The 
commenters  offer  the  following 
explanations  for  eliminating  this 
inspection; 
— Accomplishing  the  inspection  could 

cause  damage  to  the  spar  ciap/douhler: 
— The  number  of  personnel  with  the 

expertise  necessary  to  accomplish  the 

inspection  is  limited: 
— The  fluorescent  dye  pfuietrant 

inspection  is  difficult  to  implement 

and  is  less  effective  than  a  visual  or 

borescope  examination;  and 
— There  are  limited  maintenance/repair 

facilities  capable^  of  conducting  the 

inspection. 

What  are  FAA 's  Hrsponses  to  the 
(Concerns-'  Wo  concur  that  the  spar  cap 
inspection  is  not  neiiessarv.  The 
inspection  of  the  spar  c:ap  was  intended 
to  look  for  additional  cracks  outside  of 
the  notch  area  Wf^  are  eliminating  the 
spar  cap  inspection  from  the  AD  for  the 
following  reasons: 
— The  cracks  detected  on  the 

previously-referenced  airplanes 

developed  in  the  notch  area  and  not 

in  the  spar  cap:  and 
— We  have  received  several  additicuial 

reports  of  airplanes  with  cracks  in  \ht- 

notch  area  and  nowhere  else. 


We  are  only  requiring  a  visual 
inspection  of  the  wing  spar  doublers 
instead  of  a  dye  penetrant  inspection. 
REV(J,  Inc.  has  revised  Service  Bulletin 
B-79  (Rl— Revised  )anuar\-  5.  2000)  to 
incorporate  the  visual  inspection 
change. 

Comment  Issue  No.  3:  Provide 
Alternatives  to  the  Proposed 
Requirements 

What  are  the  Commenters'  Concerns? 
Several  commenters  recommend 
alternative  methods  of  compliance  to 
meet  the  safety  intent  of  the  AD.  These 
alternatives  are: 
— Accomplish  the  inspection  utilizing 

borescope  procedures; 
— Accomplish  the  inspection  utilizing 

visual  procedures; 
— (Dnlv  inspect  the  bolt  holes; 
— (iut  inspection  holes  in  the  wing  skin: 

and 
— Allow  repetitive  inspections  instead 

of  requiring  the  incorporation  of  the 

Aerofab  B-79  kit. 

What  is  FAA  s  Response  to  the 
Concerns?  We  do  not  concur  that  any  of 
the  alternatives  alone  are  valid  to  meet 
the  safetv  intent  of  this  AD.  Inspecting 
the  wing  spar  doubler  in  accordance 
with  the  procedures  in  REVCJ.  Inc. 
Service  Bulletin  B-79,  dated  lune  12. 
1999.  assures  the  airworthiness  of  this 
component  prior  to  installing  the 
doubler  kit  (Aerofab  B-79  kit).  Installing 
this  doubler  kit  gives  the  spar  an 
adequate  fatigue  life  and  eliminates  the 
need  for  repetitive  inspections.  We  do 
not  concur  that  cutting  holes  in  the 
wing  skin  for  inspf?ctions  is  an 
acceptable  alternative  because  of  the 
sensitive  nature  of  the  wing  skin. 

We  also  do  not  concur  with  allowing 
repetitive  insp(H:tions  instead  of 
inandatorv  incorporation  of  the  Aerofab 
B-79  kit.  r.onstant  removal  of  the  bolts 
could  cause  unnecessary  damage.  The 
FAA's  policy  is  to  require  a 
modification  when  incorporation  of  that 
modification  could  eliminate  t)r  reduce 
the  number  of  required  inspections. 

We  are  not  c:hanging  the  AD  as  a 
result  of  these  comments. 

Comment  Issue  No  4;  Eliminate  Certain 
Airplanes  From  the  Applicaliilitv  of  the 
AD 

What  are  the  Commenters'  Concerns? 
Several  commenters  recjuest  that  FAA 
not  include  the  Model  Lake  LA -4 
airplanes  in  the  applicability  of  the  final 
rule  AD  The  commenters  state  that  the 
applicability  should  be  based  on  the 
weight,  auxiliary'  fuel,  and  brake 
differences  of  the  airplanes. 

One  c:()mmenter  concurs  with  the 
applicability  of  the  NPRM. 


What  IS  FAA  s  Response  to  the 
Concerns?  We  have  determined  that  this 
AD  should  apply  to  the  Model  Lake  LA- 
4  airplanes.  The  service  difficulty 
database  clearly  shows  the  need  to 
address  the  wing  spar  condition  on  the 
Model  Lake  LA-4-200  and  Lake  Model 
250  airplanes.  The  Model  Lake  LA— t 
airplanes  are  included  because: 

— The  wing/spar  attachment  design  is 

the  .same  as  the  Model  Lake  LA-4-200 

airplanes: 
— The  gross  weight  is  onlv  200  pounds 

less  than  the  Model  Lake  LA-4-200 

airplanes;  and 
— These  airplanes  have  been  in  service 

longer  than  the  Model  Lake  LA-4-200 

airplanes. 

For  these  reasons,  we  have 
determined  that  the  Model  Lake  LA-4 
airplanes  are  also  susceptible  to  wing 
spar  fatigue  cracking  and  the  AD  must 
apply  to  these  airplanes. 

We  are  not  changing  the  AD  as  a 
result  of  these  comments. 

Comment  Issue  No.  5:  Revise  the 
Methods  of  Incorporating  the  Doubler 
Kit 

What  are  the  Commenters'  Concerns? 
Several  commenters  suggest  revisions  to 
the  Aerofab  B-79  doubler  kit.  These 
sugges.ions  include: 

1.  Revising  the  rivet  removal  method: 

2.  Utilizing  bolts  instead  of  rivets: 

.1.  Retaining  the  original  bolts  for  the 

Model  Lake  LA-4  airplanes:  and 
4,  Redesigning  the  doubler. 

What  are  FAA  s  Responses  to  the 
(Concerns?  We  c:oncur  with  these 
suggestions,  as  follows' 

1    We  concur  and  will  require 
accomplishment  in  accordance  with 
Revo,  Inc.  Service  Bulletin  B-79  Rl, 
Revised  January-  5,  2000.  This  revised 
service  bulletin  incorporates  the 
proposed  rivet  removal  methods; 

2.  We  concur.  Revo,  Inc.  Ser\'ice 
Bulletin  B-79  Rl,  Revised  January'  5. 
2000.  allows  the  use  of  AN3  bolts,  and 
accomplishment  of  the  AD  is  required 
in  accordance  with  this  service  bulletin; 

3.  We  do  not  concur  that  you  may 
retain  the  original  holts  for  the  Model 
Lake  LA-4  airplanes.  The  new  design 
configuration  of  the  wing  spar  caps  with 
the  doublers  requires  longer  bolts  than 
originally  utilized;  and 

4.  We  do  not  concur  with  the  need  to 
redesign  the  doubler.  Incorporation  of 
the  doubler  kit  on  the  affected  airplanes 
restores  wing  spars  to  their  required 
strength  if  a  crack  is  present  in  the 
notch  area  of  a  spar  cap.  Incorporation 
of  the  doubler  kit  also  provides  the 
strength  and  .stability  to  prevent  future 
fatigue  cracking. 
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Comment  Issue  No.  6:  Difference 
Between  the  Proposed  AD  and  the 
Service  Bulletin 

What  are  the  Commenters'  Concerns? 
Two  commenters  note  a  difference 
between  the  service  bulletin  and  the 
proposed  AD,  regarding  the  dye 
penetrant  inspection  procedure.  One  of 
these  commenters  also  points  out  that 
ASTM  E1417-95  was  referred  to  as 
ASTM  E1417-99  in  the  NPRM. 

What  is  FAA 's  Response  to  the 
Concerns?  We  concur  that  there  is  a 
difference  between  the  dye  penetrant 
inspection  procedure  proposed  in  the 
NPRM  and  that  contained  in  the  original 
service  bulletin.  When  the  AD  and 
service  bulletin  differ,  the  AD  takes 
precedence.  In  addition,  FAA  received  a 
revision  to  the  ASTM  docimient 
(E1417-99  from  E1417-95)  after 
preparing  the  NPRM. 

However,  as  discussed  previously, 
FAA  is  not  requiring  the  dye  penetrant 
inspection. 

Comment  Issue  No.  7:  Do  Not  Include 
the  Reporting  Requirement 

What  is  the  Commenters'  Concern? 
Seven  commenters  recommend  that 
FAA  not  require  the  reporting 
requirement  for  the  dye  penetrant 
inspection.  These  commenters  state  that 
this  proposed  requirement  is  irrelevant 
to  the  safety  of  the  aircraft. 

What  is  FAA 's  Response  to  the 
Concern?  \Ne  concur.  As  discussed 
previously,  FAA  is  not  including  this 
inspection  in  the  AD,  so  there  is  no 
need  for  the  reporting  requirement. 

We  are  not  including  the  reporting 
requirement  in  the  AD. 

Comment  Issue  No.  8:  Inspect  the  Spar 
Caps  and  Doublers  for  Corrosion  Any 
Time  a  Wing  Is  Removed 

What  are  the  Commenters'  Concerns? 
Six  commenters  request  that  FAA 
require  inspection  of  the  of  spar  caps 
and  doublers  for  corrosion  any  time  a 
wing  is  removed.  The  commenters 
recommend  this  inspection  from  the 
roof  rib  to  the  first  rib  outboard  or  to  the 
inboard  fuel  tank. 

What  is  FAA 's  Response  to  the 
Concerns?  We  do  not  concur.  We  have 
not  received  any  record  of  wing 
corrosion  on  the  affected  airplanes.  The 
actions  in  this  AD  address  the  unsafe 
condition. 

We  are  not  changing  the  AD  as  result 
of  these  comments. 

Comment  Issue  No.  9:  Redesign  the 
Wing  Attachment 

What  are  the  Commenters'  Concerns? 
One  commenter  recommends  a  redesign 
of  the  wing  attachment  area  to  correct 
the  unsafe  condition.  Another 


commenter  suggests  that  the 
manufacturer  conduct  a  test  of  the  wing/ 
fuselage  attachment  area. 

What  is  FAA 's  Response  to  the 
Concerns?  We  have  determined  that 
incorporating  the  doubler  kit  restores 
the  wing  spars  of  the  affected  airplanes 
to  their  required  strength  and  addressses 
the  unsafe  condition  referenced  in  this 
AD.  We  will  evaluate  any  data 
pertaining  to  a  redesign  of  the  wing 
attachment  area  or  other  alternative 
method  of  compliance,  as  long  as  it  is 
submitted  in  accordance  with  the 
procedures  included  in  this  AD. 

We  are  not  changing  the  AD  as  a 
result  of  these  comments. 

Comment  Issue  No.  10:  The  FAA 
Underestimated  the  Cost  Impact 

What  are  the  Commenters'  Concerns? 
Two  conunenters  state  that  FAA 
underestimated  the  costs  of 
implementing  the  actions  proposed  in 
the  NPRM.  Another  commenter  states 
that  the  cost  impact  analysis  is 
inadequate  because  it  is  designed  to 
address  transport  category  airplanes  and 
not  general  aviation  aircraft.  This 
commenter  suggests  that  the  costs  of 
accomplishing  this  AD  could  exceed 
$5,000  per  airplane. 

What  is  FAA 's  Response  to  the 
Concerns?  We  do  not  conciu  that  the 
cost  analysis  is  inadequate.  The  cost 
impact  as  proposed  in  the  NPRM  is 
$4,920  per  airplane  ($2,400  for  the 
inspections  and  $2,520  for  the 
modification).  However,  we  are  not 
requiring  wing  removal  and  a  dye 
penetrant  inspection  in  the  AD.  We  are 
now  only  requiring  a  visual  inspection 
of  the  wing  spar  doublers  (with 
replacement  if  found  cracked)  and 
modification.  This  reduces  the  time  and 
cost  necessary  to  accomplish  the 
inspection  from  approximately  40 
workhom-s  per  airplane  to 
approximately  1  workhour  per  airplane. 

Comment  Issue  No.  11:  Withdraw  the 
AD 

What  is  the  Commenter's  Concern? 
One  commenter  requests  that  FAA 
withdraw  the  NPRM  because  the  service 
bulletin  is  effective. 

What  is  FAA 's  Response  to  the 
Concern?  We  do  not  concur.  The  only 
way  we  can  assure  that  all  affected 
airplane  ovniers/operators  accomplish 
the  actions  in  a  service  bulletin  is 
through  the  issuance  of  an  AD. 

We  are  not  changing  the  AD  as  a 
result  of  these  comments. 

Comment  Issue  No.  12:  Change  the 
Compliance  Time 

What  are  the  Commenters'  Concerns? 
Several  commenters  request  an 


extension  to  the  compliance  time.  The 
commenters  state  that  the  available 
repair/maintenance  facilities  could  not 
accomplish  the  work  on  all  affected 
airplanes  within  the  proposed 
compliance- time. 

One  commenter  recommends 
requiring  repetitive  inspections  of  the 
bolt  holes  and  only  requiring  the 
doubler  kit  if  cracks  are  found  during  an 
inspection. 

Two  commenters  request  a  reduction 
in  the  compUance  time  to  25  hours 
time-in-service  (TIS)  to  coincide  with 
the  service  bulletin.  This  commenter 
refers  to  an  incident  where  the  wing 
spar  was  cracked  on  an  affected  airplane 
with  less  than  300  hours  TIS. 

What  is  FAA's  Response  to  the 
Concerns?  Since  issuance  of  the  NPRM, 
we  have  received  information  regarding 
wing  spar  cracks  on  an  airplane  with 
270  hours  TIS.  We  also  have  additional 
reports  of  wing  spar  cracking  on 
airplanes  with  556  hours  TIS  and  538 
hours  TIS. 

Based  on  this  information,  we  do  not 
concur  vfith  the  request  to  extend  the 
compliance  time.  We  are  reducing  the 
compliance  time  although  not  to 
coincide  with  the  service  bulletin.  We 
have  determined  that  the  wing  spars  on 
all  of  the  affected  airplanes  should  be 
inspected  within  50  hours  TIS  or  12 
months  after  the  effective  date  of  the  AD 
(whichever  occur  first),  regardless  of  the 
total  nmnber  of  hours  ciurently 
accumulated  on  the  wing  spar.  The 
NPRM  proposed  to  allow  low  time 
airplanes  to  reach  500  hours  total  TIS  on 
the  wing  spar  before  requiring 
inspection  and  modification.  Because 
the  latest  reports  show  that  cracking 
could  occur  prior  to  300  hours  TIS,  we 
have  determined  that  the  50-hour  TIS  or 
12-month  compliance  time  wdll 
eliminate  the  unsafe  condition 
presented  in  this  AD  without 
inadvertently  grounding  any  of  the 
affected  airplanes. 

We  do  not  concin  with  allowing 
repetitive  inspections  instead  of 
mandatory  modification.  Constant 
removal  of  the  bolts  could  cause 
uimecessary  damage.  The  FAA's  policy 
is  to  require  a  modification  when 
incorporation  of  that  modification  could 
eliminate  or  reduce  the  number  of 
required  inspections. 

The  FAA's  Determination  and 
FoUowup  ActioD 

What  Have  We  Decided? 

After  careful  review  of  all  available 
information  related  to  the  subject 
presented  above,  including  the  above- 
referenced  comments,  FAA  has 
determined  that: 
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— The  changes  to  the  proposed  AD  as 
described  in  the  above  comment 
disposition  should  be  incorporated, 
and 

— AD  action  should  be  taken  to 

incorporate  these  changes  t.o  detect 
and  correct  cracks  in  the  wing  spar 
doublers.  which  could  result  in  the 
wing  separating  from  the  airplane 
with  consequent  loss  of  control. 

What  Is  Our  .Vexf  Action? 

Since  the  change  in  the  compliance 
time  increases  the  burden  on  the 
owners/operators  of  the  affected 
airplanes  over  what  was  proposed  in  the 
NPRM.  we  are  required  to  allow  the 
public  additional  time  to  comment  on 
the  AD 

Because  additional  reports  show  the 
cracks  are  occurring  in  the  wing  spar 
doublers  on  the  affected  airplanes  with 
less  hours  TIS  than  initially  expected. 
FAA  finds  that  notice  and  opportunity 
for  public  prior  comment  are 
impracticable.  Therefore,  good  cause 
exists  for  making  this  amendment 
effective  in  less  than  30  days. 

What  Does  This  AD  Requirf^ 

This  AD  requires  vou  to  accomplish 
the  following. 
— Inspect  the  left  and  right  wnig  upper 

and  lower  spar  doublers  for  cracks; 
— Replace  any  cracked  parts;  and 
— Incorporate  a  modific:ati()n  kit. 

What  Procedures  Must  You  I  'se  To 
Accomphsh  This  AD:" 

You  must  use  the  procedures  in  Revo. 
Inc.  Service  Bulletin  B-79  Rl— Revised 
January  5,  2000,  to  accomplish  this  AD 

What  Is  the  Compliance  Tune  of  This 
AD' 

At  whichever  of  the  following  that 
occurs  first: 
— Within  the  next  50  hours  time-in- 

.service  (TIS)  after  |une  20.  2000  (the 

effective  date  of  this  AD);  or 
—On  or  before  (une  20.  2001  (12  months 

after  the  effective  date  of  this  AD) 

Why  Is  the  C.omphum  e  in  Roth  Hours 
TIS  and  Calendar  Tune' 

The  fatigue  cracks  on  the  wing  spar 
doublers  of  affected  .lirplanes  may  have 
already  initiated  and  could  he  further 
developing  on  the  low-usage  airplanes 
as  well  as  high-usage  airplanes. 
Utilizing  the  dual  compliance  times 
would  assure  that  cracks  in  the  wing 
spars  are  detected  on  all  affecttvl 
airplanes  in  a  timely  manner  without 
inadvertently  grounding  any  of  the 
affected  airplanes. 

Comments  Invited 

This  action  is  in  the  form  of  a  final 
rule  .ind  the  I'AA  did  prec:ede  it  with 


notice  and  opportunity  for  public 
comment.  However,  the  change  in 
compliance  time,  as  described  above, 
has  changed  because  of  information 
received  since  the  notice.  FAA  is 
issuing  the  information  in  this  final  rule 
without  prior  notice  because  an  urgent 
situation  concerning  safety  of  flight 
exi.sts.  However.  FAA  is  still  inviting 
comments  on  this  rule.  You  may  submit 
whatever  written  data,  views,  or 
arguments  vou  choose.  You  need  to 
include  the  rule's  docket  number  and 
submit  your  comments  in  triplicate  to 
the  address  specified  under  the  caption 
ADDRESSES  The  FAA  will  consider  all 
comments  re(;eived  on  or  before  the 
closing  date.  We  may  amend  this  rule  in 
light  of  comments  received.  Factual 
information  that  supports  your  ideas 
and  suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether  we 
need  to  take  additional  rulemaking 
action. 

The  FAA  is  re-examining  the  writing 
style  we  currently  use  in  regulatory 
documents,  in  response  to  the 
Presidential  memorandum  of  June  1. 
1998.  That  memorandum  requires 
federal  agencies  to  communicate  more 
clearly  with  the  public.  We  are 
interested  in  your  comments  on  whether 
the  style  of  this  document  is  clearer,  and 
any  other  suggestions  you  might  have  to 
improve  the  clarity  of  FAA 
communications  that  affect  you.  'You 
can  get  more  information  about  the 
Presidential  memorandum  and  the  plain 
language  initiative  at  http:// 
www.plainlanguage.gov. 

The  FAA  specifically  invites 
comments  on  the  overall  regulator*', 
economic,  environmental,  and  energy 
aspects  of  the  rule  that  might  suggest  a 
need  to  modify  the  rule.  You  may 
examine  all  comments  we  receive  before 
rtnd  after  the  closing  date  of  the  rule  in 
the  Rules  Docket.  We  will  file  a  report 
in  the  Rules  Docket  that  summarizes 
eac:h  FAA  contact  with  the  public  that 
concerns  the  substantive  parts  of  this 
AD 

If  vou  want  us  to  acknowledge  the 
receipt  of  yrjur  c;omments.  vou  must 
include  a  self-addressed,  stamped 
[)ost(.ard   On  the  postcard,  write 
'Comments  to  Docket  No  99-CE-27- 
All  "  We  will  date  stamp  and  mail  the 
postcard  back  to  vou. 

Regulatory  Impact 

These  regulations  will  not  have  a 
substantial  direct  effect  on  the  States,  on 
the  relationship  betw(;en  the  national 
Ciovernment  and  the  States,  or  on  (he 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  FAA 


has  determined  that  this  final  rule  does 
not  have  federalism  implications  under 
Executive  Order  13132. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  is  not  a  significant  regulatory  action 
under  Executive  Order  12866.  We  have 
determined  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11 034,' February  26,  1979).  If  FAA 
determines  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatorv' 
Policies  and  Procedures,  we  will 
prepare  a  final  regulatorv'  evaluation. 
You  may  obtain  a  copy  of  the  evaluation 
(if  required)  from  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  Reference, 
Safety 

Adoption  of  the  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows; 

Authority:  49  l'  S.C    106(g).  401 1  1.  44701. 
§39.13    [Amended] 

2.  FAA  amends  *j  39.13  by  adding  a 
new  airworthiness  directive  (AD)  to 
read  as  follows: 

2000-10-22     Revo,  Incorporated: 

.■\men(imi'Ml   if}-!  174f..  Dm  kct  No   M<)- 

(:l-27-ad 

Id)  What  airplant-s  art'  aftccti'd  /ly  f/ij.s  An' 
I  his  ,MJ  rt[i[)iiHs  tij  thi'  folliiwing  nuxlel  and 
serial  number  airplanes,  certificated  m  an\ 
lategDTV;  that  incorporate  any  of  the  wing 
spar  part  lumitjers  (or  F.'K.^-approved 
equivalent  part  numbers)  that  are  spei  died 
hehnv  the  airplane  models  and  serial 
iiuinhers: 

Affected  Airplanes 


Model 
Lake  LA  4 

Lake  LA-^A 
Lake  LA^P 
Lake  LA^  200 


Lake  Model  250 


Serial  Nos 


246  through  421,  423 
through  429.  445. 
and  446 

244  and  245 

121 

422.  430  through 
444.  and  all  serial 
numbers  after  446. 

1  through  232 


.1     D. 


/  \'r,l     ke; 


im/Priflii\7     Mav    7fi     9nnn  /  Riilpc   and    Rponlatinns 


Federal  Register/ Vol.  65,  No.  103 /Friday.  May  26.  2000 /Rules  and  Regulations  34069 


Wing  Spar  Part  Numbers 
Incorporated 


Wing  Spar  Part  Numbers 
Incorporated 


Wing  spar  parts 


Part  Nos 


Wing  spar  parts 


Part  Nos. 


Upper  Spar  Cap  An- 
gles 

Lower  Spar  Cap  An- 
gles 

Upper  Spar  Doublers 


2-1610-015  and  2- 

1610-016 
2-1610-075  and  2- 

1610-076 
2-1610-061  and2- 

1610-081  and2- 

1610-065. 


Lower  Spar  Doublers      2-1610-063  and  2- 
1610-083. 

fb)  Who  must  comply  mth  this  AD? 
This  AD  applies  to  anyone  who  wishes 
to  operate  any  of  the  above  airplanes  on 
the  U.S.  Register . 


(c)  What  problem  does  this  AD 
address?  The  actions  of  this  AD  are 
intended  to  detect  and  correct  cracks  in 
the  wing  spars,  which  could  result  in 
loss  of  the  wing  with  consequent  loss  of 
control  of  the  airplane. 

(d)  What  actions  must  I  accomphsh  to 
address  this  problem?  To  address  this 
problem,  you  must  accomplish  the 
following: 


Action 


When 


Procedures 


(1)  Inspect  the  left  and  hght  wing  upper  and 
lower  spar  doublers  tor  cracks. 


(2)  Replace  any  cracked  wing  spar  doubler 
with  a  new  part  that  incorporates  the  same 
part  number  (or  FAA-approved  equivalent 
part  number) 

(3)  Incorporate  Modification  Kit  B-79  


At  whichever  of  the  following  that  occurs  first; 

(i)  Within  the  next  50  hours  time-in-service 
(TIS)  after  June  20,  2000  (the  effective  date 
of  this  AD);  or. 

(ii)  On  or  before  June  20,  2001  (12  months 
after  the  effective  date  of  this  AD). 

Pnor  to  further  flight  after  the  required  inspec- 
tion 


Prior  to  further  flight  after  the  required  inspec- 
tion. 


In  accordance  with  the  Inspection  section  of 
Revo.  Inc  Sen/ice  Bulletin  B-79  Rl — Re- 
vised January  5,  2000. 


In   accordance   with   the   applk;able   mainte- 
nance manual. 


In  accordance  with  the  Kit  Installation  section 
of  Revo.  Inc  Service  Bulletin  &-79  Rl  — 
Revised  January  5.  2000 


(e)  What  if  I  need  to  replace  a  wing 
on  my  airplane?  After  the  effective  date 
of  this  AD,  you  may  not  install  a  wing 
on  any  of  the  affected  airplanes,  unless 
one  of  the  following  exists: 

(1)  The  wing  is  new  from  the  factor}-; 
or 

(2)  The  inspection,  applicable 
replacement,  and  kit  incorporation 
requirements  of  this  AD  have  been 
accomplished  at  the  time  of  installation. 

(f)  Can  I  comply  with  this  AD  in  any 
other  way?  You  may  use  an  alternative 
method  of  compliance  or  adjust  the 
compliance  time  if: 

(1)  Your  alternative  method  of 
compliance  provides  an  equivalent  level 
of  safety;  and 

(2)  The  Manager,  Boston  Aircraft 
Certification  Office  (AGO),  approves 
your  alternative.  Submit  your  request 
through  an  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and 
then  send  it  to  the  Manager,  Boston 
AGO. 

Note:  This  AU  applies  to  each  airplane 
identified  in  paragraph  (a)  of  this  .AD. 
regardless  of  whether  it  has  been  modified, 
altered,  or  repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  airplanes  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (f) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and.  if  you  have  not 
eliminated  the  unsafe  condition,  specific 
actions  you  propose  to  address  it. 


(g)  Where  can  I  get  information  about 
any  already-approved  alternative 
methods  of  compliance?  Contact  Mr. 
Richard  B.  Noll.  Aerospace  Engineer. 
FAA.  Boston  Aircraft  Certification 
Office,  12  New  England  Executive  Park, 
Burlington,  Massachusetts  01803; 
telephone:  (781)  238-7160:  facsimile: 
(781)238-7199. 

(h)  What  if  I  need  to  fly  the  airplane 
to  another  location  to  comply  with  this 
AD?  The  FAA  can  issue  a  special  flight 
permit  under  sections  21.197  and 
21.199  of  the  Federal  Aviation 
Regulations  (14  CFR  21.197  and  21.199) 
to  operate  your  airplane  to  a  location 
where  you  can  accomplish  the 
requirements  of  this  AD. 

(i)  Are  any  sen'ice  bulletins 
incorporated  into  this  AD  by  reference? 
Actions  required  by  this  AD  must  be 
done  in  accordance  Revo,  Inc.  Service 
Bulletin  B-79  Rl— Revised  Januar\'  5, 
2000.  The  Director  of  the  Federal 
Register  approved  this  incorporation  by 
reference  under  5  U.S.C.  552(a)  and  1 
CFR  part  51.  You  can  get  copies  from 
REVO,  Incorporated.  P.O.  Box  312.  One 
High  Street,  Sanford,  Maine  04073.  You 
can  look  at  copies  at  FAA,  Central 
Region,  Office  of  the  Regional  Counsel, 
901  Locust,  Room  506,  Kansas  City, 
Missouri;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW, 
suite  700,  Washington,  DC. 

(j)  When  does  this  amendment 
become  effective?  This  amendment 
becomes  effective  on  Jime  20,  2000. 


Issued  in  Kansas  Citv.  Missouri,  on  Mav 
17.2000. 

Michael  Gallagher. 

Manager.  Small  Airplane  Directorate.  Aircraft 
Certification  Sen'ice. 

|FR  Doc.  00-13084  Filed  .5-25-00:  8:45  am] 

BILUNG  CODE  491&-13-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  98-NM-99-AD:  Amendment 
39-11739;  AD  2000-10-15] 

RIN2120-AA64 

Airworthiness  Directives;  Airbus  Model 
A320  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  amendment  supersedes 
two  existing  airw-orthiness  directives 
(AD),  applicable  to  certain  Airbus 
Model  A320  series  airplanes,  that 
currently  require  modification  of  the 
rear  spar  web  of  the  wing  and  cold 
expansion  of  certain  attachment  holes 
for  the  forward  pintle  fitting  and  certain 
holes  at  the  actuating  cylinder 
anchorage  of  the  main  landing  gear 
(MLG).  This  amendment  adds  a 
requirement  for  repetitive  inspections  to 
detect  fatigue  cracking  in  certain  areas 
of  the  rear  spar  of  the  wing,  and 
corrective  action,  if  necessar\'.  This 
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amendment  also  provides  for  optional 
terminating  action  for  the  requirements 
of  this  AD.  This  amendment  is 
prompted  bv  issuance  of  mandatnr\ 
c:ontinuing  airu'orthiness  information  by 
a  foreign  civil  airworthiness  authority 
The  actions  specified  bv  this  AD  are 
intended  to  detect  and  correct  fatigue 
cracking,  which  may  lead  to  reduced 
structural  integrity  of  the  wing  and  the 
MLC;. 
DATES:  Effective  June  M).  2000 

The  incorporation  bv  reference  of 
c:ertain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  lune  30. 
2000. 

The  incorporation  by  reference  of 
certain  other  publications  was  approved 
previously  bv  the  Director  of  the  Federal 
Register  as  of  lune  1 1 ,  1993  (58  FR 
27923,  Mav  12.  1993).  and  February'  14. 
1994  (59  FR  1903.  January  13,  1994) 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Airbus  Industrie.  1  Rond  Point 
Maurice  Bellonte.  31707  Blagnac  Cedex. 
France.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate.  Rules  Docktrt. 
1601  Lind  Avenue.  SVV..  Renton. 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington.  DC 

FOR  FURTHER  INFORMATION  CONTACT: 

Norman  B.  Martenson.  Manager. 
International  Branc:h.  ANM-llh.  FAA. 
Transport  Airplane  Directorate.  IfiOl 
Lind  Avenue.  SW..  Renton.  Washington 
98055-4056;  telephone  (425) 227-21 10; 
fax  (425)  227-1149. 

SUPPLEMENTARY  INFORMATION:  A 

[iroposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  C.FR  part  39) 
by  superseding  AD  9.1-08-15. 
amendment  39-8563  (58  FR  27923,  Mav 
12.  1993).  and  AD  93-25-13. 
amendment  39-8777  (59  FR  1903. 
January  13.  1994).  which  are  b(>tb 
applit:able  to  certain  Airbus  Model 
A320  series  airplanes,  was  published  in 
the  Federal  Register  on  February  11). 
2000  (65  FR  6566).  The  action  proposed 
to  continue  to  re(}uire  modification  of 
the  wing  rear  spar  web  and  cold 
expansion  of  certain  attachment  holes 
for  the  forward  pintle  fitting  and  certain 
holes  at  the  actuating  cylinder 
anchorage  of  tht?  ML(i  The  AD 
proposed  to  add  a  reciuirement  for 
repetitive  ultrasonic  inspections  to 
detect  fatigue  cracking  in  certain  areas 
of  the  wing  rear  spar,  and  repair  of 
cracking.  The  AD  also  proposed  to 
provide  for  optional  terminating  action 
for  the  inspections  proposed  by  this  .M) 


Comments  Received 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
(;omments  received. 

Support  for  the  Proposal 

One  commenter  concurs  with  the 
proposed  AD.  Another  commenter  states 
that  Airbus  Production  Modification 
24591  is  installed  on  its  airplanes: 
therefore,  it  is  not  affected  bv  the 
proposed  AD. 

Inspection  Threshold  for  Certain 
Airplanes 

One  commenter  requests  that  the 
proposed  AD  be  revised  to  allow 
"Ciroup  2"  airplanes  to  accomplish  the 
initial  inspection  of  the  wing  rear  spar 
within  12.000  flight  cycles  after 
accomplishment  of  Airbus  Service 
Bulletin  A320-57-1060.  The  commenter 
defines  "Croup  1"  airplanes  as 
manufacturer's  serial  numbers  (MSN) 
002  through  021.  on  which  Airbus 
Service  Bulletins  A320-57-1004  and 
A320-57-1060  are  accomplished  as 
retrofit.  "Group  2"  airplanes  are  defined 
as  MSN's  022  through  051.  on  which 
Airbus  Modification  20740  (equivalent 
to  A320-57-1004)  has  been 
accomplished  in  production,  and  Airbus 
Service  Bulletin  A32O-57-1060  as 
retrofit. 

The  commenter  notes  that  "Group  1" 
airplanes  are  granted  12,000  flight 
cycles  after  accomplishment  of  A320- 
57-1060,  vet  "Group  2  "  airplanes  are 
required  tf)  undergo  inspection  prior  to 
accumulation  of  17.300  total  flight 
cyc;les,  regardless  of  when  modification 
per  A320-57-1060  was  accomplished. 
The  commenter  states  that  "(Jroup  1" 
and  "Group  2  "  airplanes  are  in  the  same 
configuration  and  will  have  a  similar 
fatigue  life;  therefore,  both  should  have 
the  same  inspecrtion  threshold 

The  FAA  does  not  concur.  Although 
tht!  FAA  acknowledges  that  "Group  1  " 
and  "Group  2"  airplanes  may  be  in  a 
similar  modification  configuration,  the 
design  configuration  of  these  airplanes 
is  different  "Group  1"  airplanes  are 
composed  of  Model  A32O-100  series 
airplanes,  and  "Group  2  "  airplanes  are 
composed  of  Model  A32O-200  series 
airplanes   Model  A320-200  series 
airplanes  are  Hquipf)ed  with  a  center 
fuel  tank  (not  installed  on  Model  A320- 
100  series  airplanes)  that  increases  the 
airplanes'  weight.  For  this  reason,  it  is 
necessary  that  "Group  2"  airplanes  be 
inspected  for  cracking  prior  to 
accumulation  of  17.300  total  flight 
cycles,  regardless  (jf  when  Service 
Bulletin  A320-57-1060  is 


accomplished.  No  change  is  made  to  the 

final  rule. 

Terminating  Modification  for  Certain 
Aiqslanes 

One  commenter  requests  that 
modification  in  accordance  with  Airbus 
Ser%ice  Bulletin  A32O-57-1089  be 
considered  as  terminating  action  to  all 
inspection  requirements  if 
accomplished  prior  to  the  initial 
inspection  inter\al,  or  to  repetitive 
inspections  if  accomplished  after  the 
initial  inspection  inter\'al.  The 
commenter  states  that  terminating 
action  credit  is  allowed  under  paragraph 
(e)  of  the  proposed  AD  only  if 
accomplished  prior  to  12,000  total  flight 
cycles.  The  commenter  states  that 
accomplishment  of  the  terminating 
modification  includes  a  non-destructive 
test  inspection  of  the  inner  rear  spar  at 
each  hole  location.  Since  this  inspection 
during  the  modification  will  ensure  that 
the  inner  rear  spar  is  free  of  defects, 
terminating  action  to  the  follow-on 
inspection  requirements  should  also  be 
provided. 

The  FAA  notes  that  terminating 
modification  to  the  inspection 
requirements  of  the  AD  is  already 
provided  for  in  paragraph  (e)  of  the 
proposed  AD,  and  considers  that 
clarification  of  the  provisions  for 
terminating  modification  is  necessar,'. 
As  stated  in  the  second  sentence  of 
paragraph  (e)  of  the  AD,  the  threshold 
of  12.000  total  flight  cycles  is  required 
only  if  modification  per  Service  Bulletin 
A32O-57-1089  is  chosen  in  lieu  of 
accomplishing  the  modifications 
required  by  paragraphs  (a)  and  (b)  of  the 
AD  However,  the  modification  also 
constitutes  acceptable  terminating 
action  for  the  ultrasonic  inspection 
requirements  of  the  AD.  as  stated  in  the 
first  sentence  of  paragraph  (e)  of  the  AD. 
Paragraph  (e)  has  been  revised  to  more 
clearly  specif)'  the  terminating  action 
provisions  of  the  AD. 

Cost  Estimate  for  Terminating 
Modification 

Two  commenters  request  that  the 
proposed  AD  be  revised  to  provide 
correct  cost  estimates  for  the  optional 
modification  described  in  Airbus 
Service  Bulletin  A32O-57-1089.  The 
commenters  state  that  the  service 
bulletin  lists  the  labor  cost  as  980  work 
hours,  yet  the  proposed  AD  provides  an 
estimate  of  750  work  hours. 

The  FAA  acknowledges  that  the 
service  bulletin  estimate  specifies 
additional  work  hours  (for  access  and 
close)  that  are  not  included  in  the 
proposed  AD.  However,  the  cost  impact 
information  in  an  AD  typically 
describes  only  the  "direct"  costs  of 
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specific  actions,  and  does  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up; 
planning  time;  or  time  necessitated  bv 
other  administrative  actions.  Because 
incidentcd  costs  may  vary  significantly 
from  operator  to  operator,  they  are 
almost  impossible  to  calculate. 
Additionally,  since  this  is  an  optional 
modification,  operators  may  choose  not 
to  incur  such  costs,  or  may  minimize 
costs  by  accomplishing  the  modification 
during  scheduled  maintenance.  No 
change  is  made  to  the  final  rule. 

Additional  Changes  to  the  AD 

To  clarifv'  actions  for  airplanes  on 
which  modifications  have  been  installed 
in  production  and  those  on  which 
service  bulletins  have  been 
accomplished  as  retrofit,  the  FAA  has 
revised  paragraph  (c)(2)  of  the  AD  to 
refer  to  certain  modifications  as  'Airbus 
Production  Modification  *    *    *.  " 
Additionally,  a  heading  has  been 
included  to  specifv'  the  actions  required 
by  paragraphs  (c)  and  (d)  of  the  AD. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Cost  Impact 

There  are  approximately  126 
airplanes  of  U.S.  registr>'  that  will  be 
affected  by  this  AD. 

It  takes  approximately  60  work  hours 
per  airplane  to  accomplish  the 
modification  of  the  rear  spar  web  of  the 
wing,  as  required  by  AD  93-08-15  and 
retained  in  this  AD,  at  an  average  labor 
rate  of  $60  per  work  hour.  Based  on 
these  figures,  the  total  cost  impact  of  the 
modification  on  U.S.  operators  is 
estimated  to  be  $3,600  per  airplane. 

It  takes  approximately  600  work  hours 
per  airplane  to  accomplish  the  cold 
expansion  of  certain  holes  associated 
with  the  MLG.  as  required  by  AD  93- 
25-13  and  retained  in  this  AD,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Required  parts  are  provided  by  the 
manufacturer  at  no  cost  to  the  operators. 
Based  on  these  figures,  the  total  cost 
impact  of  the  cold  expansion  on  U.S. 
operators  is  estimated  to  be  $36,000  per 
airplane. 

The  new  inspection  that  is  required 
by  this  new  AD  will  take  approximately 
24  work  hours  per  airplane  to 
accomplish,  at  an  average  labor  rate  of 


S60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  the  new- 
requirements  of  this  AD  on  U.S. 
operators  is  estimated  to  be  5181,440.  or 
Si. 440  per  airplane,  per  inspection 
cycle. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Should  an  operator  elect  to 
accomplish  the  optional  terminating 
action  specified  in  this  AD,  it  would 
take  approximately  750  work  hours,  at 
an  average  labor  rate  of  $60  per  work 
hour.  The  required  parts  would  cost 
S27.036;  530,595;  or  532.727;  depending 
on  the  airplane  configuration.  Based  on 
these  figures,  the  cost  per  airplane  of  the 
optional  terminating  action  provided  bv 
this  AD  is  estimated  to  be  572,036: 
575,595;  or  577,727. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulator^'  action  "  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulator\'  Policies  and  Procedures  (44 
FR  11034 February  26.  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory- 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows; 


PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  foUow-s: 

Authority:  49  L^.S.C.  lOfilg).  40113   44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendments  39-8563  (58  FR 
27923,  Mav  12.  1993)  and  39-8777  (59 
FR  1903.  January-  13.  1994).  and  by 
adding  a  new  airworthiness  directive 
(AD),  amendment  39-11739.  to  read  as 
follows: 

2000-10-15     Airbus  Industrie:  .Xmendmenl 
39-117,39.  Docket  98-.\M-99-.-\D 
Supersedes  AD  93-08-1.').  .Amendment 
39-8563:  and  AD  93-25-13.  .Amendment 
39-8777. 
Applicability:  Model  A320  series  airpldnes. 
L.ertificated  in  any  category,  except  those  on 
which  .Airbus  Modification  24591  (.Airbus 
Service  Bulletin  A320-57-1089.  dated 
December  22.  1996;  Revision  01.  dated  .April 
17.  1997;  or  Revision  02.  dated  November  6. 
1998)  has  been  accomplished. 

Note  1:  This  ,AD  applies  to  each  airplane 
identified  in  the  preceding  applicabilitx 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
.AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performanre 
of  the  requirements  of  this  .AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (f)(1)  of  this  .AD 
The  request  should  ini  hide  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  b\ 
this  .AD:  and.  if  the  unsafe  condition  h.    not 
been  eliminated,  the  request  should  inc.ude 
specific  proposed  at  tions  to  address  it 

Corriphancc  Required  as  indie  ated.  unless 
accomplished  previously. 

To  detect  and  correct  fatigue  cracking  in 
certain  areas  of  the  rear  spar  of  the  wing, 
which  may  lead  to  reduced  structural 
integrity  of  the  wing  and  the  main  landing 
gear  (MLG).  accomplish  the  following: 

Restatement  of  Actions  Required  bv  .\D  93- 
08-15 

(a)  For  airplanes  having  manufacturers 
serial  numbers  (MSN)  003  through  008 
inclusive,  and  010  through  021  inclusive: 
Prior  to  the  accumulation  of  12.000  total 
night  cycles,  or  within  500  flight  cycles  after 
June  11.  1993  (the  effective  date  of  AD  93- 
08-15.  amendment  39-8563).  whichever 
occurs  later,  modify  the  inner  rear  spar  web 
of  the  wing  in  accordance  with  Airbus 
Service  Bulletin  .A 3 20-5 7-1 004.  Revision  1. 
dated  September  24.  1992.  or  Revision  2. 
dated  June  14.  1993. 

Restatement  of  Actions  Required  bv  AD  93- 
25-13 

fb)  For  airplanes  having  MSN's  002 
through  051  inclusive:  Prior  to  the 
accumulation  of  12.000  total  flight  cycles,  or 
within  2.000  flight  cycles  after  February  14. 
1994  (the  effective  date  of  AD  93-25-13. 
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Inspei  tor,  w  hu  III. IV  add  i  onimeiits  and  then 
send  It  to  ttie  Man.iger,  International  Firani  h, 
A\M-1  Hi 

(21  .AltiTllatlv  e  met tiod s  ot  I  ompliam  e. 
,q. proved  (ireviousU  in  aci  ordain  e  with  .XD 
'ti-2,'i-l  1,  amendment  :i<»-H777,  ,ire 
approved  as  altern.itiv  e  methods  ol 
I  ompliam  e  w  itti  this  AD 

Note  4:  liitorm,ilioii  i  oni  erning  the 
I'Msteni  e  of  approv  ed  .ilternative  methods  of 
I  ompliam  e  wiih  this  .M),  if  .inv .  ina\  be 
obtained  trun:  the  Intern.itioiial  Hrani  h 
ANM-IH. 

Special  FliRht  Permits 

Igl  .Spei  lal  flight  pernnts  mav  be  issued  m 
.11  I  ordani  p  with  sei  lions  21  117  and  21  U)<) 
of  the  Federal  .-Xv  latum  Kegulations  (14  CFR 
21  l')7and2  1  II)'))  to  o[ierate  the  airplane  to 
a  loi  ation  where  the  requirements  of  this  .M) 
(  an  be  ai  i  omplished 

Incorporation  by  Reference 

(h)  Km  ept  as  required  bv  [i.ir.igr.iph  bi)  of 
the  .\U   the  ,11  lions  shall  fie  done  m 
ai  I  ordani  e  with  .-Xirbus  Servii:e  Bulletin 
.\320-57-1004.  Revisitin  1.  dated  .Seiitember 
24.  1992:  Airbus  Service  Bulletin  .•\32()-.i7- 
1004.  Revision  2,  datnd  lune  14.  Ull'l.  Airbus 
.Servii  e  Bulletin  A:i2U-.T7-10t)0.  dated 
Dei  emf)fr  H.  l')')2;  .Xirtius  .Servue  Bulletin 
.•\  )20-57-10dO,  Rev  ision  2.  dated  Dei  ember 
H.    1M')4;  or  .Xirhus  Service  Bulletin  .■\.i20- 
t7-U)HH.  Revision  02,  ini  luding  .Appendix 
01.  dated  lulv  2').  l')')<).  ,is  applii  able    .\irbus 
Servn  e  Bullelm  .•\,120-r)7-l()04,  ReMsion  2, 
d.iti'd  liine  14.  199.'t.  contains  Ihe  fullowing 
list  of  effective  page's: 


Page  No 


Revision  level  shown  on  page 


Date  shown  on  page 


1  4  12  14  17-20  22    23  28  29 

15 

2.  3,  5-11    13    16.  21    24-27   30   „ 


2   

1 
Original 


June  14,  1993 
Septemtier  24. 
July  9.  1991 


1992 


(1 1  Itie  nil  oipor  limn  by  reference  of 
Airbus  .Servh  e  Mulli'lin  .Vi20-"7    1004, 
Revision  2    il.lled  liilH'   14,   I'I'M.  .\llbus 
.Servii  e  Bulletin  .\  120    .'.riOt.O    Revision  2, 
dated  Dei  ember  11.    I'ri4.  ,md  .\irbus  Service 
Bulletin  .•\.120-'.7-IOHH    Kevismn  02 
im  ludiiig  .\ppenili\  01    'I, lied  lulv  2')    I'l'iu 
IS  aflploved  bv   the  DlO'i  lol   of  the  I  •■d.-i,il 
Ri;gisli'r  111  ,11  1  lint, nil  e  uiih    .  I    S,t  .   j'.2(aj 
and  1  CI  K  [urt  ~.  1 

(21   riif  nil  iir|ii'i,itiiin  bv   leferelice  ol 
.\irl)us  Servii  e  hiilleliii    \  120-57-  1004. 
Kevisliill    1,  il.ited  Seplembei   24,   1'I'I2.  was 
.Ippiov  I'd  pii'V  iiiiislv   bv   ihi'  ( 111  I'l  lol   ot  the 
Feileral  Registei  ,is  ol  |mii-  1  1    lU'Ct  r.H  IK 
271)2.1.  Mav   12.  1>)').M 


|.3)  The  incorporation  by  referent  e  of 
Airbus  .Service  Bulletin  A.t20-5--10fiO 
d.ited  Dei  einbi     H.  l'l')2.  was  approv  ed 
previouslv  bv  the  Direi  lor  ot  the  feder.il 
Register  as  of  February  14.  I'jy4  |5'J  FR  HiO.i. 
I.inuarv  13,  1994) 

(41  (Copies  mav  tie  obtained  troni  .-\irbus 
Industrie.  1  Rond  Point  Maurii  e  Bellonte, 
i  1707  BLignai  Cedex.  Frani  e   (  opiesm.iv  be 
iiispei  ted  al  the  F.'\.A,  Transport  .\irplane 
Direi  lor.iliv  11.01  I. iiid  ,\venui',  SW,  Kenton. 
W.ishingtuii.  or  ,it  tlie  Offii  e  ol  the  Federal 
KegisliT.  HOO  North  Capitol  Streel.  N'W,.  suite 
700   U.ishington,  IX 


Note  5:  Ihe  subject  of  this  .\U  Is  addressed 

111  Freni  h  airworthiness  direi  live  l')')')-2R4- 
1  15(B|.  dated  lull.'   to    1>)')') 

I !  I   This  amendment  bei  omes  etfei  tiv  e  i  in 
lune    ill.  2000 

Issued  m  Ki'iiton,  Washington,  nn  Mav  in. 
2000 

Donald  I..  Riggin, 

Al  ting  MdiMiiiT  Truns/iort  Airplnui' 
[)in-t  tiimtf.  Ain  nitt  Cirrlitn  atiun  .Sen  ice. 
UK  Doi    00-12Hl(-i  Filed  5-25-00.  K  45  am| 
BILUNG  CODC  491I>-13-U 
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DEPARTMENT  OF  COMMERCE 
Bureau  of  Export  Administration 

15  CFR  Parts  742,  743,  746,  772  and 
774 

[Docket  No.  990625176-0029-02] 

RIN  0694-AB86 

Revisions  and  Clarifications  to  the 
Export  Administration  Regulations; 
Commerce  Control  List 

AGENCY:  Bureau  of  Export 
Administration.  Commerce. 
ACnON:  Final  rule. 


SUMMARY:  On  July  23.  1999.  the  Bureau 
of  Export  Administration  (BXA) 
published  a  final  rule  (64  FR  40106)  that 
revised  the  Commerce  Control  List 
(CCL)  based  on  Wassenaar  Arrangement 
review.  The  final  rule  revised  certain 
entries  controlled  for  national  securitv 
reasons  in  Categories  1.2.3.4.5,6,7.  and  9 
to  conform  with  changes  in  the 
Wassenaar  Arrangement's  List  of  Dual- 
Use  Goods  and  Technologies.  This  final 
rule  amends  the  CCL  by  making  certain 
revisions  and  clarifications  and,  in  some 
cases,  inserts  material  inadvertently 
omitted  from  the  [uly  23  final  rule.  This 
rule  also  makes  corresponding  changes 
to  parts  742.  743.  746  and  772  of  the 
Export  Administration  Regulations. 
DATES:  Effective  Date:  This  rule  is 
effective  May  26,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kirsten  Mortimer,  Regulatory  Policv 
Division,  Office  of  Exporter  Services. 
Bureau  of  Export  Administration, 
Telephone:  (202)  482-2440. 
SUPPLEMENTARY  INFORMATION:  In  Julv 
1996.  the  United  States  and  thirty-two 
other  countries  gave  final  approval  to 
the  establishment  of  a  new  multilateral 
export  control  arrangement,  called  the 
Wassenaar  Arrangement  on  Export 
Controls  for  Conventional  Arms  and 
Dual-Use  Goods  and  Technologies 
(Wassenaar  Arrangement).  The 
Wassenaar  Arrangement  contributes  to 
regional  and  international  security  and 
stability  by  promoting  transparency  and 
greater  responsibility  in  transfers  of 
conventional  arms  and  dual-use  goods 
and  technologies,  thus  preventing 
destabilizing  accumulations  of  such 
items. 

On  Januar>'  15,  1998,  the  Bureau  of 
Export  Administration  (BXA)  published 
an  interim  rule  (63  FR  2452)  fulfilling 
U.S.  commitments  to  the  Wassenaar 
Arrangement  by  implementing  the 
Wassenaar  Arrangement  of  Dual-Use 
Goods  and  Technologies  which  is  a  list 
of  dual-use  items  identified  by  Export 
Control  Classification  Numbers  (ECCNs) 


as  being  controlled  for  national  security 
(NS)  reasons  in  the  Commerce  Control 
List  (CCL).  On  July  23,  1999,  BXA 
published  a  final  rule  (64  FR  40106)  that 
revised  a  number  of  these  national 
security  controlled  entries  on  the  CCL  to 
conform  with  recent  changes  in  the 
Wassenaar  List  of  Dual-Use  Goods  and 
Technologies.  This  rule  corrects  a 
number  of  inadvertent  errors  to  the  EAR 
that  appeared  in  the  July  23  rule. 

The  changes  are  summarized  as 
follows: 

In  part  742.  changes  are  made  to 
sections  742.8,  742.10,  746.7,  and 
Supplement  2  to  part  742  to  cross- 
reference  certain  paragraph  references 
relating  to  ECCN  5A991  to  reflect  the 
renumbering  of  these  paragraph 
references  in  the  July  rule. 

In  part  743,  changes  are  made  to 
section  743.1  to  cross-reference  certain 
paragraph  references  relating  to  ECCN 
5A001  to  reflect  the  renumbering  of 
these  paragraph  references  in  the  Julv 
rule. 

In  part  772.  where  definition  in  the 
EAR  are  described,  the  definition  for 
"positioning  accuracy"  is  changed  to 
clarif\'  that  the  1988  version  of  the  ISO 
standard  applies  to  this  definition.  This 
clarification  is  also  made  to  the  Notes  to 
the  Category  2B  (Materials  Processing — 
Test,  Inspection,  and  Production 
Equipment)  of  the  CCL. 

ECCN  3B991  is  amended  by  removing 
a  paragraph  which  was  incorrectly 
referenced  twice. 

ECCN  5A001  is  amended  by  adding 
License  Exception  LVS  eligibility  to 
underwater  communications  systems. 

ECCN  5A991  is  amended  by  fixing 
incorrect  paragraph  references  made  in 
the  July  rule. 

ECCN  5B001  is  amended  by  revising 
the  phrase  "employing  coherent 
transmission"  to  read  "employing 
coherent  optical  transmission".  The 
word  "optical"  was  mistakenly  left  out 
of  the  July  rule. 

ECCN  5D001  is  amended  by  putting 
the  word  "or"  in  the  correct  place 
within  the  List  of  Items  controlled 
section.  This  mistake  was  inadvertentlv 
made  in  the  July  rule. 

ECCN  5E001  is  amended  by  putting 
the  word  "production"  in  the  correct 
paragraph.  This  mistake  was 
inadvertently  made  in  the  July  rule. 

ECCN  5E991  is  amended  by  adding 
descriptions  for  certain  technologies 
that  were  removed  from  national 
security  controls  in  the  July  rule.  These 
technologies  were  removed  from  ECCN 
5E001  in  the  July  rule,  and  should  have 
been  moved  into  ECCN  5D991.  as  they 
continue  to  be  controlled  for  anti- 
terrorism reasons. 


ECCN  6A003  is  amended  by  adding  a 
dash  to  the  phrase  "time-delav-and 
integration"  to  read  "time-delav-and- 
integration".  This  corrects  a 
typographical  error  in  the  July  rule. 

Background 

Specifically  this  rule  makes  the 
following  revisions  to  parts  742.  743. 
746.  772  and  774  of  the  Export 
Administration  Regulations: 

(1)  In  paragraphs  742.8(a)(2). 
742.10(a)(2)  (Anti-Terrorism  Controls), 
and  746.7(a)(2)(ii)  (Embargoes),  the 
phrase  "ECCN  5A991.f '  is  corrected  to 
read  "ECCN  5A991.g".  This  corresponds 
to  the  changes  agreed  to  and 
implemented  by  the  Wassenaar 
Arrangement. 

(2)  In  Supplement  2  to  part  742  (Anti- 
Terrorism  Controls;  Iran.  S\Tia  and 
Sudan  Contract  Sanctity  Dates  and 
Related  Topics),  in  paragraph  (c)(29), 
the  phrase  "  ECCN  SAOOl.c  '  is  removed 
and  the  phrase  "ECCN  5A991.C.1"  is 
revised  to  read  "ECCN  5A991.C ".  This 
corresponds  to  the  changes  agreed  to 
and  implemented  by  the  Wassenaar 
Arrangement. 

(3)  In  paragraph  743.1(c)(l)(v) 
(Special  Reporting),  the  phrase 
"5A001.b.8  '  is  corrected  to  read 
"5A001.b.3".  This  corresponds  to  the 
changes  agreed  to  and  implemented  bv 
the  Wassenaar  Arrangement. 

(4)  In  part  772  (Definitions  of  Terms), 
the  definition  for  "positioning 
accuracy"  is  amended  by  adding  the 
parenthetical  reference  "(1988)" 
immediately  following  "ISO  230/2". 
This  clarifies  that  the  1988  version  of 
the  ISO  standard  applies. 

(5)  In  Category  2B  (Materials 
Processing — Test.  Inspection,  and 
Production  Equipment)  of  the  CCL.  the 
Notes  for  Category'  2B  section  is 
amended  by  revising  note  5  to  add  the 
parenthetical  reference  "(1988)" 
immediately  following  "ISO  230/2". 
This  clarifies  that  the  1988  version  of 
the  ISO  standard  applies. 

(6)  Export  Control  Classification 
Number  (ECCN)  3B991  is  amended  by 
removing  paragraph  b.2.f  5.  These  items 
are  already  covered  in  paragraph  b.2.f  1 
of  ECCN  3B991 . 

(7)  ECCN  5A001  is  amended  by 
adding  License  Exception  L\'S 
eligibility  to  paragraph  b.l.  This  corrects 
the  inadvertent  removal  of  LVS 
eligibility  for  underwater 
communications  systems. 

(8)  ECCN  5A99l"is  amended  by 
revising  the  paragraph  references  for 
paragraphs  c.lO.c  and  c.lO.d  to  read  c.ll 
and  C.12.  respectively.  ECCN  5A991  is 
also  amended  by  revising  the  phrase 
"5A001"  to  read  "5A991"  in  Notes  1 
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and  2  to  paragra[)h  b.7  ami  in  tht;  Note 
to  paragraph  (.9 

(9)  fc:a:N  SBOOI  is  amHnd«d  by 
revising  the  phrasf  '  tunplnving 
cohonuit  transniissKiii"  to  nwd 
"tunploving  ciihtTt'nt  optical 
transmission-'  in  paragraph  h.2.<.  This 
(;orrtu:ts  an  inadvfrlfnt  omission  and  is 
consistent  with  thi-  changes  agreed  to 
and  im[)lemente(i  hv  the  VVassenaar 
.Arrangement 

(10)  K(X;N  51H)()1  is  amended  by 
adding  the  word  "or"  at  the  end  of 
[laragraph  d.2.a  and  removing  the  word 
"or"  at  the  t-nd  of  [)aragraph  d  4  b  This 
corrects  an  inadvertent  omission  and 
error  and  is  consistent  with  the  ch.inges 
agreed  to  ,ind  implemented  bv  the 
VVassenaar  Arrangement 

(11)  KCCN  .''lEOOl  IS  amended  bv 
adding  the  word  "production  "  in 
[laragrajih  c  and  removing  the  word 

[iroduction  "  in  the  notes  to  [laragraph 
(.  2  e  and  c.4  t)  This  ( orrects  <in 
ina(ivertent  omission  and  errors  and  is 
( onsistent  with  the  changes  agreed  to 
and  implemented  bv  the  Wassenaar 
Arrangement 

(  12)  !■;(;(  :N  5b»91  is  .tmended  b\ 
revising  the  entry  heading  bv  <idding 
"and  other  technologies'  as  follows" 
and  bv  revising  the  List  of  Items 
( Controlled  section  to  mi  lude 
paragra()hs  a  1  tmd  a  2  for   tet  hnologv' 
for  the  (inx  essing  and  appiu  .itioii  of 
coatings  to  optu  al  fiber  spei  i,il[\ 
designed  to  make  it  suitable  for 
underw.iter  use  tind    te(  hiiologv  "  for 
the  "development  "  ot  eiiuipmenl 
einploving  ".Smk  lironous  Digital 
Hier.iri  hv  "  (  "SDH  ')  or  '  Sviu  hroiious 
Optical  Network  "  (",S(  )N1;T  ") 
techniques  These  technologies  were 
removed  from  WXIN  .tKooi  m  tlie  |ul\ 
2'?  rule  .IS  the\  are  no  hmger  (  ontrolled 
for  national  sec  iirit\  re.isoiis.  i  onsistent 
with  the  (  hanges  agreed  to  and 
implemented  b\  the  Wassenaar 
Arrangement    Houever,  antiterrorism 
( iintrols  for  these  te{  Imologies  should 
have  been  retained  uiuler  KCdN  .'SKWl. 
This  rule  currects  this  iii.id\er1ent 

omission 

(i:»)  KC.CN  tiAOO  !  is  amended  liv 
revising  the  [ihrase    timedebn  .mil 
integration  "  to  read    time  delay -.uid 
integration"  in  the  note  to  par.igrapli 
b  4  This  curre(  ts  .i  l\pograpbi(  .il  ermr 
and  IS  consistent  with  the  i  hanges 
.igreed  to  ,\n(i  implemented  1)\  the 
\V<issenaar  .Arrangement 

.Mthiuigh  the  lixporl  .Xilministr.tlion 
Act  (KAA)  expired  on  August  20.  I't'M 
the  President  invoked  the  Interiiation.il 
limergeiH  V  liconomic  Powers  .Xct  .mil 
continued  in  effei  t.  the  l''\port 
.-\dministration  Regulations  .inil   to  ibe 
extent  permitted  bv  law.  the  provisions 
of  the  L;AA  in  Ivxeiutive  Order  12424  of 


August  19,  1994,  as  extended  by  the 
President's  notices  of  August  15,  1995 
(fiO  FR  42767),  August  14,  1996  (61  FR 
42527),  August  1,T,  1997  (62  FR  43629), 
August  13,  1998(63  FR  44121),  and 
August  13,  1999  (64  FR  44101) 

Rulemaking  Requirements 

1.  This  final  rule  has  been  determined 
to  be  not  significant  for  purposes  of  E.O. 
12H66 

2  Notwithstanding  any  other 
provision  of  law,  no  person  is  required 
to.  nor  shall  am  person  be  subject  to  a 
penalty  for  failure  to  i  imiply  with  a 

(  oUection  of  information,  subject  to  the 
I'apervvork  Reduction  Act  (PRA),  unless 
th.it  collection  of  information  displays  a 
currentlv  valid  OMB  Control  Number. 
This  rule  involves  collet:tion  of 
information  approved  by  the  Office  of 
Management  and  Budget  under  control 
numbers  0694-0106  and  0694-OOHH 
This  clarifies  that  the  [ulv  23    1999  rule 
(t)4  FR  40106)  referent  ed  an  in(  orrect 
(  ollection  of  information  number.  0694- 
00H(),  and  instead  should  have 
refereiu.ed  Lollec:tu)n  number  0t)94- 
010(> 

3  This  rule  does  not  cimtain  policies 
with  Federalism  implu  .itions  sufficient 
to  warrant  [ireparation  of  a  F-'ederalism 
assessment  under  Fxei  utive  Order 
13132 

4  'I'be  prov  isions  of  the 
Administr.itive  Pro(  edure  Act  (5  U.S.C. 
'^'1^]  reijuinng  notii c  of  proposed 
rulemaking,  the  opportunity  for  public 
partu  ip.ition.  and  a  dela\  m  effecti\e 
dale,  are  inapplii  able  because  this 
regul.ition  involves  a  militarv  and 
toreign  .dfairs  funcrtion  of  the  United 
.St.ites  (5  r  .SC   553(a)(1))   Further,  no 
other  l.iw  reciuires  that  a  notii  e  ot 
pro[)osed  rulemaking  and  .in 
opportuiulv  for  public  i  omment  be 
given  for  this  rule   Bei  .iiise  a  notii  e  of 
proposed  rulemaking  .uid  .ui 
op[)ortunit\  for  public  comment  .ire  not 
reijuired  to  f)e  given  for  this  rule  under 
the  Adnnnistrative  Prix. edure  A(  t  or  bv 
am  other  l.iw.  the  analvtical 
reijuirements  of  the  Regul<itor\ 
I'lexibihtv  .Xct  (5  f  S C    t)01  rt  srr/  |  .ire 
not  ,ip[ilu  rible  .Xi cordingh  .  this  rule  is 
issued  111  fin.il  form   Howe\er. 

I  ominents  from  the  piiblii  are  always 
well  ome  ( iomments  should  be 
submitted  to  Kirsten  Mortimer. 
Regul.itorv  Policy  Division.  Office  of 
I'.xportiT  ,Servi(  es.  Bure.iu  of  Export 
.Xdministr.ition.  Department  of 
Commen  e.  P  O  Box  273.  Washington. 
DC  20044 

List  of  Subjec  t.s 

/■;  Ch'M  M;rrs  "4 J  mnl  772 
iixports,  l-'oreign  trade. 


\  5  CFR  Part  743 

Administrative  practice  and 
procedure,  E.xports,  Foreign  trade. 
Reporting  and  recordkeeping 
requirements. 

15  CFR  Part  746 

Embargoes.  E.xports.  Foreign  Trade, 
Reporting  and  recordkeeping 
requirements. 

15  CFR  Part  774 

Exports,  Foreign  trade.  Reporting  and 
re<:ordkeeping  requirements 

Accordingly,  parts  742,  743,  746,  772 
and  774  of  the  Export  Administration 
Regulations  (15  CFR  parts  730-799)  are 
amended  as  follows; 

1.  The  authority  citation  for  15  C^FR 
Part  742  is  revised  to  read  as  follows: 

Authorit>:  lO  I'  ,S  ('.  ap|i   2401  »•(  sei/  ,  .">() 
LI.S.C.  1701  ef  s^fj  ;  18  I'.SC:.  2510  ef  kiu/.: 
22  C.S.C   3201  ef  set/  ;  42  CSC.  2131h.  K  O 
12().'i8.  43  FK  20947.  3  C;KR.  1<)7H  ( Ainip     p 
l-'t;  F  O    12H51.  .58  FK  33181.  3  CKK,  I't'H 
Ci.nip     |i   608;  h.d    12924.  .SM  FK  434:17    .-, 
CFK.  1W4  Conip  .  p  917;  K.O   12938.  59  YK 
->W0<)').  t  CKK    I't'M  Comp  .  p   950;  h  () 
rU)2(>.  til  FK  'SH7f,7    I  CFK.  I't'tti  Ciiiiiii  .  \< 
228.  Notli  e  nf  Nnvrmlier  12,  19<<8.  6f  FK 

f.  riH'i    I  CFK   l'^'^«  Ciim[i  .  p  305.  Ndtii  !■  nt 
.\imiist  10.  nt'l't.  (.4  FK  44101.  :i  CFK.  l<)'iy 
l.i.mp  .  p    i()2 

2   The  authority  citation  for  15  CFR 
part  743  is  revised  to  read  as  follows: 

Authority:  ">()  I    .S  ( ,   ,ipp   2401  r(  ><•</.  .tO 
II.S.C.  1701  !•!  siMj,  h  ()    12924,  59  FK  4  i4  )7. 

3  CFR.  19')4  (..ini(i  ,  p   917.  Nntii  e  uf  .'yugLlst 
10    19')'),  (.4  IK  44101     ICFK,  1999  (jiinp  . 

p     i02 

:\.  The  authority  citation  for  15  CFR 
part  746  is  revised  to  read  as  follows: 

.Vuthority:  50  1    .S  C   ripp   2401  ef  sc(/  ;  ->0 
I     S(      l-(ll  ff  .s»-(y  .  22  t    SC.  287i  .  22  I    SC 
h004    i:  {)    12854.  58  FK  36587.  3  CFK  199.) 
(  ..mp  ,  p   ()14;  F,()    12918.  59  FK  28205.  ,! 
(IK    1994  Cnmp.  p    899;  F  O    12924,  5')  FK 

4  (4  r    f  (  FK.  19')4  Comp  ,  p>.917.  F.O 

1  IIIHK    t.t  IK   12109.   i  CFR    1998  Coilip  .  Ji 
191.  hO    11121  III  ,\pnl    10.  1999,  t>4  FK 
2402  1  (M.i\  'i    199<(),  \iiln  •■  ol  .Xugiist  10, 
li|i|i|    1,4  1  K  44101  ,    HI  K     1999  Cnnip     p. 

4  The  autfiority  citatiim  for  part  772 
IS  revised  to  read  as  follows: 

.•\ulhority:  "lO  t    .S{,   ,ipp    2401  r(  sn/.;  5U 
1   ,.S  (      17oi  cf  -r,/  .  I.  (r  12924.  59  FK  41437, 
3  CFK,  1994  (..imp     p   917;  t.O.  131)2t.   (>1 
FR  58767.  1  IIK.  199ti  Comp  .  p    228.  .\.>ti(  .■ 
of  August  10.  1999.  h4  FR  44101.  1(3R.  1999 
C.inip     p    102 

5  The  authority  citation  for  part  774 
is  revised  to  read  as  follows; 

.Kulhnritv:  'lO  I    ."^  (     .ip|i    2401  ef  sri/  .  -lO 
1    .S(,    17oi  ef  .vf(/ .  10  r  SC   7420;  10  IS. C. 
74.W(p);  18  C  S.C    2510  rt  sci/  .  22  I'  S  C 
287c,  22  use.  3201  ef  >»■(/  .  22  C  S.C  f.004; 
30  U.S.C.  185(s).  lH.-)(u).  42  i:.S.C..  2139,i.  42 
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U.S.C.  6212;  43  U.S.C.  1354;  46  U.S.C.  app. 
466c;  50  U.S.C.  app.  5;  E.O.  12924,  59  FR 
43437,  3  CFR,  1994  Comp,,  p.  917;  E.O. 
13026.  61  FR  58767.  3  CFR,  1996  Comp.,  p. 
228;  Notice  of  August  10,  1999,  64  FR  44101, 
3  CFR,  1999  Comp..  p.  302. 

PART  742— [AMENDED] 
§742.8    [Ammidad] 

6.  §  742.8  is  amended  by  revising 
"5A991.f '  in  paragraph  (a)(2),  to  read 
••5A991.g". 

§742.10    [Amwidad] 

7.  §  742.10  is  amended  by  revising 
"5A991.f '  in  paragraph  (a)(2),  to  read 
"5A991.g". 

Supplement  to  742  [Amended) 

8.  Supplement  No.  2  to  part  742  is 
amended  by  revising  the  phrase  "ECCNs 
5A001.C  and  5A991.C.1"  in  the 
introductory  text  of  paragraph  (c)(29)  to 
read"ECCN5A991.c". 

PART  743— [AMENDED] 

§743.1     [Amended] 

9.  §  743.1(c)(l)(v)  is  amended  two 
places  by  revising  "5A001.b.8".  to  read 
"5A001,b,3". 

PART  746— [AMENDED] 
§746.7    [Amended] 

10.  §  746.7  is  amended  by  revising, 
"5A991.r'  in  paragraph  (a)(2)(ii),  to  read 
"5A991.g". 

PART  772— [AMENDED] 

11.  Peirt  772  is  amended  by  revising 
the  phrase  "with  ISO/DIS  230/2"  to  read 
"with  ISO/DIS  230/2  (1988)"  in  the 
definition  for  "positioning  accuracy". 

PART  774— [AMENDED] 

Supplement  No.  1  to  Part  774— The 
Commere  Control  List 

12.  In  Supplement  No.  1  to  part  774 
(the  Commerce  Control  List).  Category 
2 — Materials  Processing,  at  the 
beginning  of  Category  2B  (Test, 
Inspection  and  Production  Equipment), 
note  5  in  "Notes  for  Category  2B"  is 
amended  by  revising  the  phrase  "in 
accordance  with  ISO  230/2"  to  read  "in 
accordance  with  ISO  230/2  (1988)". 

13.  In  Supplement  No.  1  to  part  774 
(the  Commerce  Control  List),  Category 
3— Electronics.  ECCN  3B991  is  amended 
by  revising  the  List  of  Items  Controlled 
section,  as  follows: 


3B991     Equipment  not  controlled  by 
3B001  for  the  manufacture  of  electronic 
components  and  materials,  and 
specially  designed  components  and 
accessories  therefor. 


List  of  Items  Controlled 

Unit:  Equipment  in  number. 
Related  Controls:  N/A. 
Related  Definitions:  N/A. 
Items: 

a.  Equipment  specially  designed  for  the 
manufacture  of  electron  tubes,  optical 
elements  and  specially  designed  components 
therefor  controlled  by  3A001  or  3A991; 

b.  Equipment  specially  designed  for  the 
manufacture  of  semiconductor  devices, 
integrated  circuits  and  "assemblies",  as 
follows,  and  systems  incorporating  or  having 
the  characteristics  of  such  equipment: 

Note:  3B991.b  also  controls  equipment 
used  or  modified  for  use  in  the  manufacture 
of  other  devices,  such  as  imaging  devices, 
electro-optical  devices,  acoustic-wave 
devices. 

b.l.  Equipment  for  the  processing  of 
materials  for  the  manufacture  of  devices  and 
components  as  specified  in  the  heading  of 
3B991.b.  as  follows: 

Note:  3B991  does  not  control  quartz 
furnace  tubes,  furnace  liners,  paddles,  boats 
(except  specially  designed  caged  boats), 
bubblers,  cassettes  or  crucibles  specially 
designed  for  the  processing  equipment 
controlled  by  3B991.b.l. 

b.l. a.  Equipment  for  producing 
polycrystailine  silicon  and  materials 
controlled  by  3C001; 

b.l.b.  Equipment  specially  designed  for 
purifying  or  processing  III/V  and  II/VI 
semiconductor  materials  controlled  by 
3C001,  3C002,  3C003,  or  3C004,  except 
crystal  pullers,  for  which  see  3B991.b.l.c 
below; 

b.l.c.  Crystal  pullers  and  furnaces,  as 
follows: 

Note:  3B991. b.l.c  does  not  control 
diffusion  and  oxidation  furnaces. 

b.l.c.l.  Annealing  or  recrystallizing 
equipment  other  than  constant  temperature 
furnaces  employing  high  rates  of  energy 
transfer  capable  of  processing  wafers  at  a  rate 
exceeding  0.005  m  ^  per  minute; 

b.l.c. 2.  "Stored  program  controlled" 
crystal  pullers  having  any  of  the  following 
characteristics: 

b.l.c. 2. a.  Rechargeable  without  replacing 
the  crucible  container; 

b.l.c.2.b.  Capable  of  operation  at  pressures 
above  2.5x10'  Pa;  or  b.l.c. 2. c.  Capable  of 
pulling  crystals  of  a  diameter  exceeding  100 
mm; 

b.l.d.  "Stored  program  controlled" 
equipment  for  epitaxial  growth  having  any  of 
the  following  characteristics: 

b.l.d.l.  Capable  of  producing  a  layer 
thickness  uniformity  across  the  wafer  of 
equal  to  or  better  than  ±3.5%; 

b.l.d. 2.  Rotation  of  individual  wafers 
during  processing;  or 

b.l.e.  Molecular  beam  epitaxial  growth 
equipment; 


b.l.f.  Magnetically  enhanced  "sputtering" 
equipment  with  specially  designed  integral 
load  locks  capable  of  transferring  wafers  in 
an  isolated  vacuum  environment: 

b.l.g.  Equipment  specially  designed  for  ion 
implantation,  ion-enhanced  or  photo- 
enhanced  difhision.  having  any  of  the 
following  characteristics: 

b.l.g.l.  Patterning  capabilitv: 

b.l.g. 2.  Beam  energy  (accelerating  voltage) 
exceeding  200  keV; 

b.l.g. 3  Optimized  to  operate  at  a  beam 
energy  (accelerating  voltage)  of  less  than  10 
keV;  or 

b.l.g. 4.  Capable  of  high  energy  oxygen 
implant  into  a  heated  "substrate"; 

b.l.h.  "Stored  program  controlled" 
equipment  for  the  selective  removal  (etching) 
by  means  of  anisotropic  dr\-  methods  {e.g.. 
plasma),  as  follows: 

b.l.h.l.  Batch  types  having  either  of  the 
following: 

b.l.h.l. a.  End-point  detection,  other  than 
optical  emission  spectroscopy  types;  or 

b.l.h.l.b.  Reactor  operational  (etching) 
pressure  of  26.66  Pa  or  less; 

b.l.h. 2.  Single  wafer  types  having  any  of 
the  following: 

b.l.h. 2. a.  End-point  detection,  other  than 
optical  emission  spectroscopy  types: 

b.l.h.2.b.  Reactor  operational  (etching) 
pressure  of  26.66  Pa  or  less;  or 

b.l.h.2.c.  Cassette-to-cassefte  and  load 
locks  wafer  handling; 

Notes:  1.  "Batch  types"  refers  to  machines 
not  specially  desired  for  production 
processing  of  single  wafers.  Such  machines 
cem  process  two  or  more  wafers 
simultaneously  with  com.   jn  process 
parameters,  e.g..  RF  power,  temperature,  etch 
gas  species,  flow  rates. 

2.  "Single  wafer  types"  refers  to  machines 
specially  designed  for  production  processing 
of  single  wafers.  These  machines  may  use 
autorhatic  wafer  handling  techniques  to  load 
a  single  wafer  into  the  equipment  for 
processing.  The  definition  includes 
equipment  that  can  load  and  process  several 
wafers  but  where  the  etching  parameters,  e.g., 
RF  power  or  end  point,  can  be  independently 
determined  for  each  individual  wafer. 

b.l.i.  "Chemical  vapor  deposition"  (CVD) 
equipment,  e.g.,  plasma-enhanced  CVD 
(PECVD)  or  photo-enhanced  C\T),  for 
semiconductor  device  manufacturing,  having 
either  of  the  following  capabilities,  for 
deposition  of  oxides,  nitrides,  metals  or 
polysilicon: 

b.l.i.l.  "Chemical  vapor  deposition" 
equipment  operating  below  10'  Pa:  or 

b.l.i. 2.  PECVD  equipment  operating  either 
below  60  Pa  (450  millitorr)  or  having 
automatic  cassette-to-cassette  and  load  lock 
wafer  handling; 

Note:  3B991. b.l.i  does  not  control  low 
pressure  "chemical  vapor  deposition" 
(LPCVD)  systems  or  reactive  "sputtering" 
equipment. 

b.l.j.  Electron  beam  systems  specially 
designed  or  modified  for  mask  making  or 
semiconductor  device  processing  having  any 
of  the  following  characteristics: 

b.l.j.l.  Electrostatic  beam  deflection; 

b.l.j. 2.  Shaped.  non-Gaussian  beam  profile: 

b.l.j. 3.  Digital-to-analog  conversion  rate 
exceeding  3  MHz; 
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h  1  I  4    l)i>{it.il  til  ,iii,ili(ki  1  (iiivcrsiiin 
.11, (  urni  V  fxi  ncilmg  IJ  hit,  or 

b.l,|  .1   Trtrxt^t-to-btMin  posituiii  h'cilb.ii  k. 
c  iintriil  |irc(  isiDii  of  1  iim  rDiiu-ttT  or  finer, 

Note:  ,tB')'n  h  1  i  lioes  nut  i  mitnil  fU-i  \um 
b«arn  (ifpositMn  svstt'ius  cir  k^t'iit-riil  purpusc 
SI  aiiriin^  fli-i  iron  iim  rnsi  npcs 

b,l  k,  SurtiK  »•  fiiiisbing  f(iiiipMU'nl  tur  thi- 
processing  nl  scmii  luiilui  tor  Wiitcrs  as 
folliivvs 

b,l,k  1   S[)e(  uillv  ili'signeil  (•i|uipiniMit  fur 
b<i(  ksuif  priii.essing  ut  Wtifers  tbinner  tli.m 
100  nia  rnmetur  <inil  the  siibsc(|ncnl 
sepHraluin  theredf,  or 

b.  l.k.2   Spe(  irtllv  ilesigiicd  ei|uipinHnt  fm 
a(  hieving  a  surface  nuighness  ut  tbe  a(  lu>' 
surfai  e  of  a  proi  esseii  wafer  witfl  a  tvvii- 
signia  vabie  of  J  inii  mnieter  or  less,  tdlal 
inilu  alur  rea.luiK  (TIK) 

Note:  lH'I'l  1  ti  1  k  does  nut  i  uiitrnl  single 
side  lapping  and  puhstimti  e(|nipnieiit  tot 
wafer  surfai  >■  finisfiing 

\i  1  1    Inlen  iinni'i  Imn  eijuipinent  v\lni  h 
ini  ludes  1  iirnmiui  single  nr  multiple  vai  uuin 
1  hanibers  s[)ei  lallv  designed  tn  pernnt  ibe 
integratKin  ut  anv  eiiuipment  i  un trull ed  l'\ 
;)Hfl91  into  a  i  urnplele  system. 

b  1  m   ".Stiired  program  i  untrolled" 
equipment  using  "lasers"  for  the  repair  or 
trimniing  of  "munolithii  integrated  i  in  uits" 
with  either  ut  ttie  fullownig  i  h.ir.ii  teristii  s 

t)  1  m  1  I'usitiunmg  ai  (  uriii  \  less  tli,in  t  1 
mu  ruiiieter.  or 

b  1  m  2   .Spilt  si/e  Ik'Tt  widtli)  less  ttian  ,t 
micrometer 

b  2   Mask.s.  mask    sulisir.ites".  mask- 
making  e(|iiifiment  ,iiid  image  transfer 
e(|iiipmeiit  tor  the  m.inufai  lure  ut  de\  ii  es 
and  I  uniponenis  as  spei  itii'd  ui  ttie  tieading 
ut  ,tU')'ll.  as  fulluws 

Note:  The  term  "masks"  refers  lu  those 
used  m  elei  Iron  t)eam  litliogr.iphv,  Xrav 
litliograptiv,  and  ultraviolet  littiograptw.  as 
well  as  the  usual  ultrav  mlel  and  visilile 
pholodittiographv 

b  2. a  Finished  masks,  relu  les  and  ilesigns 
therefor,  exi  epi 

b.2  a  1    Finislied  masks  ur  reticle.s  for  the 
pro<iiii  lion  ot  unrmbargued  integrated 
(  in  uits;  or 

h  2  .1  2    Masks  ur  relu  les.  ha\  ing  tintli  ut 
the  fulluwing  rtiararteristii  s 

b.2.a  2  a  Their  design  is  liased  un 
geometries  of  2.5  mu  rometer  or  mure,  tint] 

b  2,a  2  b  The  design  does  nut  inc  iude 
spei  iai  features  tu  alter  the  intended  use  bv 
means  of  prodiK  tiun  ecjuipment  ur 
"suttwaie", 

ti  2  ti   .M.isk     sutistrates"  as  follows: 

fj.2  b.  1    Hard  surt.n  e  (e  n    i  hromitinc 
silu on,  mulvtHleiuim)  i  u.ited    sulistr.ites 
(e.g..  glass,  (juart/,,  sapiiliiiel  tm  tlu' 
preparation  of  masks  fia\  mg  diiueiisiuns 
exceeding  125  mm  x  12,'>  mm.  or 

b.2. b.2.  "Sutistrates"  spet  lalh  designed  fur 
X-ray  masks; 

b  2  I     Kiiui[iment.  oilier  tlian  general 
pur|>ose  I  ompulers.  spec  lalK  designed  lor 
1  umputer  ,iided  design  K^/XDl  of 
semicundiu  tor  de\  u  es  ur  integrated  i  in  uits; 

li  2  d  1-A)uipmenl  ur  mai  fiines,  ,is  tullows 
lur  mask  ur  retii  le  l.ilirii  .iliuii 

b.2,d  1    Phutii  uplii  .il  step  ind  repeat 
I  imieras  capatjle  ut  prndui  iiig  .irravs  larger 
Iti.iii  11)0  mm  X  100  nun,  or  i  .ip.ible  ot 


pruihicing  a  single  exposure  larger  than  6 
tnni  X  h  mm  in  the  image  (i  e  ,  focal)  plane. 
ur  capable  of  prodin  iiig  line  widths  of  less 
tliaii  2  T  mu  rometer  in  the  photoresist  un  the 
sutistrale    . 

b  2  il  2    Mask  ur  relu  le  fabru  atiun 
eijuifiment  using  lull  or  "laser"  t,ieani 
lithograptu  (  apable  uf  produi  ing  line  widths 
of  less  than  2  .t  mu  rometer;  nr 

b  2  (i  .t  Kquipmeni  ur  holders  fur  altering 
masks  or  retii  les  or  adding  pelln  les  to 
remove  defe(  Is. 

Note:  .tB'Wl  t)  2  d  1  and  b.2  d  2  do  nut 
I  ontrul  mask  fatirii  aliun  e<)uipmenl  using 
[iliotuoptical  methods  whi(  h  was  either 
I  (jnmiercialiv  availalile  before  the  1st 
lanuarv.  IMHO.  ur  has  a  perfurmani  e  nu  belter 
than  sui  h  equiptnent 

ti  2  e   ".Storeii  pnigrani  i  unlrolle(i" 
••(jiii[imenl  for  tfie  inspec  tiun  uf  masks, 
ri'lu  les  ur  pellii  les  with 

i)  2  e  1    .-K  resolution  uf  U.2.5  mu  rometer  ur 
tiner,  iiiul 

ti  2  e  2   .-X  prec  ision  of  0  7t  mu  rometer  or 
liner  over  a  distaiu  e  in  one  or  two 
I  ourdmales  ni  h.\  .">  mm  ur  more. 

Note:  iH'tll  b  2  e  liues  not  (  ontnil  general 
purpose  s(  anning  elei  iron  mu  ros( opes 
ex(.ept  when  sjiec  lallv  designed  and 
instrumenteci  foraulumatu  pattern 
inspectlun 

b  2  f  .'Mign  and  expose  equipment  for 
wafer  prudui  tiun  using  photu-uptu  al  ur  .X- 
rav  methods,  ini  hiding  txjih  pro|ecliun  image 
transfer  eijuipmeni  and  step  and  repeal 
(direi  I  step  on  waferl  ur  step  and  si  an 
(.scannerl  eqiupment,  i  apatile  of  perturinmg 
an\  of  the  following  fuin  lions 

Note:  tB4')l  ti  2  t  does  not  i  untrol  photic 
uptu  ,il  i.untai  I  and  pniximitv  mask  align  and 
expose  equipment  or  I  onta(  t  image  transfer 
equipment 

b,2  f  1   Production  of  a  pattern  size  of  less 
than  2  5  micrometer 

b,2  f,2   .•\lignment  with  ,\  prei  isiun  finer 
than  ±0,2")  micrometer  (,t  sigma). 

b,2  f,:i   Mai  tune  to-mai  hine  uverlav  nu 
better  ihan  +0  i  mu  rometer;  ur 

ti  2  f  4    ,\  light  sunn  e  wavelength  stiorler 
than  400  niii 

Il  2  g  Kiel  truii  beam,  ion  tjeam  ur  X-ray 
equipment  tor  pro|e(  tion  image  transfer 
I  ap.ible  of  [irodui  ing  [latlerns  less  than  2.5 
mil  rometer. 

Note:  for  tm  ussed.  .leflei  ted  tieam  systems 
(direi  t  write  systems),  see   ifi>)'t!  .b.  1  ,|  or  b  10 

b  2  b   tquipment  using  "lasers"  for  direi  I 
u  rite  on  v\,ders  i  apatile  of  prudui  ing 
p.itleriis  less  than  2  5  mu  rometer. 

b  t    Kquipmeiit  for  the  assembly  of 
integrated  i  in  mis.  as  follows 

b  I  a    "Stored  program  i  untrolled"  die 
bunders  ti.ning  all  ut  ttie  lulluuing 
I  li.irai  lerisiu  s 

li   t  a  1    SpiM  i.ilU  designed  tor  "lubrid 
integrated  i  in  uits", 

Il   1  .1  2    X -X'  stage  pusitiuning  travel 
exceeding  ,17  5  x  :t7,5  mm.  iirui 

I)  f  a  t    f'lai  ement  ai  i  unn  \  m  ttie  X-X' 
|il,ine  ut  finer  than  *  10  mu  rometer; 

b  t  b   "Stored  program  i  ontrulled" 
equipmenl  for  [)rodui  ing  multqile  lioniis  in 
a  single  operation  (e.^    beam  lead  bunders. 
chip  carrier  bonders,  tape  bmiders); 


b.3.L   Semi-automatic  or  automatic  hot  i  ap 
sealers,  in  which  the  tap  is  heated  locallv  to 
a  higher  temperature  than  the  body  of  the 
package,  spec  lallv  designed  for  ceramic 
mi(;roc;irc;uit  pai  kages  c  untrolled  by  .1.\001 
and  that  have  a  throughput  equal  to  or  more 
than  one  pai  kage  per  minute 

Note:  .^B')91  b  i  does  not  control  general 
purpose  resistanc  e  tvpe  spot  welders. 

b  4   Filters  for  c  lean  rooms  capable  of 
providing  an  air  env  ironment  of  10  or  less 
partic  les  of  0  t  micrometer  or  smaller  per 
0  028.J2  m.  and  filter  materials  therefor 

14.  In  Supplement  No.  1  to  part  774 
(the  Commerce  Control  List),  Category' 
5 — Telecommunication  and  Information 
Security,  Part  I — Telecommunications  is 
amended; 

a.  Bv  revising  the  License  Exceptions 
section  for  ECCN  5A001;  and 

b.  By  revising  the  List  of  Items 
Controlled  section  for  ECCNs  5A991. 
5B001,  5D001.  and  5E001;  and 

c.  By  revising  the  entr\'  heading  and 
List  of  Items  Controlled  section  for 
ECCN  5E991.  as  follows; 

5A001     Telecommunications  systems, 
equipment,  and  components. 

***** 

License  Exceptions 

LVS:  N/A  for  5A001.a  and  b  4 

S5000  for  5.^001, b  1.  b  2.  b  :t.  h  5.  and   d 

S;tOOO  for  5.^001  1 
(;BS;  Yes,  exi  epI  n.'XOOl  a  and  b  4 
CIV   Yes,  exiept  5. X 001  a,  h.i  and  b.4 


SA991     Telecommunication  equipment,  not 
controlled  bv  5A001. 


List  of  Items  Controlled 

I  'ni!   S  value 

Hrlatfd  Control'^  N/'A. 

Hflatt'd  netm/dnns/N/A. 

Items 

a,  .-Xnv  tvpe  of  telecummunii  ations 
equipment,  not  controlled  bv  5A001.a. 
spei  lallv  designed  to  operate  outside  the 
temperature  range  from  2 H(  k  (      54    C)  to 
:i97  K  (124    C) 

1)  Telec ommunii  atiun  transmission 
eijuipment  and  svslems.  .ind  specially 
designed  1  umponents  and  ai  cessuries 
therefor,  having  anv  of  the  following 
1  harai  lerisiu  s   funi  lions  or  features: 

Note:  Telei  ommunii  ation  transmission 
equipment: 

a   Categorized  as  follows,  or  c  ombinations 
thereof: 

1    Radio  equipment  (e  ^  .  transmitters, 
rec;eivers  and  transceivers); 

2.  Line  terminating  equipment; 

,i   Intermediate  amplifier  equipment; 

4    Repealer  equipment. 

5.  Regenerator  equipment; 

b    Translatiun  enc  oders  (transi  uders); 

7   Multiplex  ecjuipment  (statistiial 
mutiplex  ini  luded), 

H   Mudiilalors'demudulators  (modems). 

9.  Transmultiplex  ecjuipment  (see  (XJITT 
Rec.  G701); 


^  /^n  /  r?_;  A^ 


oc      '^nr\n  t  L>..  1^ 
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10.  'Stored  program  controlled"  digital 
crossconnection  equipment; 

11.  "Gateways"  and  bridges; 

12.  "Media  access  units";  and 

b.  Designed  for  use  in  single  or  multi- 
channel communication  via  any  of  the 
following: 

1.  Wire  (line); 

2.  Coaxial  cable: 

.■J.  Optical  fiber  cable; 

4.  Electromagnetic  radiation;  or 

5.  Underwater  acoustic  wave  propagation. 
b.1.  Employing  digital  techniques, 

including  digital  processing  of  analog  signals, 
and  designed  to  operate  at  a  "digital  transfer 
rate"  at  the  highest  multiplex  level  exceeding 
45  Mbit/s  or  a  "total  digital  transfer  rate" 
exceeding  90  Mbit/s; 

Note:  5A991.b,l  does  not  control 
equipment  specially  designed  to  be 
integrated  and  operated  in  any  satellite 
system  for  civil  use. 

b.2.  Modems  using  the  "bandwidth  of  one 
voice  c;hanner'  with  a  "data  signalling  rate" 
exceeding  9,600  bits  per  second; 

b.3.  Being  "stored  program  controlled" 
digital  cross  c;onnect  equipment  with  "digital 
transfer  rate"  exceeding  8.5  Mbit/s  per  port. 

b.4.  Being  equipment  containing  anv  of  the 
following: 

b.4. a.  "Network  access  controllers"  and 
their  related  common  medium  having  a 
"digital  transfer  rate"  exc;eeding  3.3  Mbit/s;  or 

b.4.b.  "Communication  channel 
controllers"  with  a  digital  output  having  a 
"data  signalling  rate"  exc;eeding  64.000  bit/ 
s  per  channel: 

Note:  If  any  uncontrolled  equipment 
contains  a  "network  access  controller",  it 
cannot  have  any  type  of  telecommunications 
interface,  except  those  described  in,  bui  not 
controlled  by  5A991.b.4. 

b.5.  Employing  a  "laser"  and  having  any  of 
the  following  characteristics: 

b.5. a.  A  transmission  w^avelength 
exc;eeding  1.000  nm;  or 

b.S.b.  Employing  analog  techniques  and 
having  a  bandwidth  exceeding  45  MHz; 

Note:  5.'X991.b.5.b  does  not  control 
commercial  TV  systems. 

b.5.c.  Employing  coherent  optical 
transmission  or  coherent  optical  detection 
tec:hniques  [also  called  optical  heterodvne  or 
homodvne  techniques); 

b.5.d.  Employing  wavelength  division 
multiplexing  techniques;  or 

b.5.e.  Performing  "optical  amplification"; 

b.6.  Radio  equipment  operating  at  input  or 
output  frequencies  exceeding: 

b.6.1.  .11  GHz  for  satellite-earth  station 
applic;ations;  or 

b  6.2.  26.5  GHz  for  other  applications; 

Note:  5A991.b.6  does  not  control 
equipment  for  civil  use  when  conforming 
with  an  International  Telecommunications 
I'nion  (ITU)  allocated  band  between  26.5 
GHz  and  31  GHz. 

b.7.  Being  radio  equipment  emploving  anv 
of  the  following: 

b.7. a.  Quadrature-amplitude-modulation 
(QAM)  techniques  above  level  4  if  the  "total 
digital  transfer  rate"  exceeds  8.5  Mbit/s; 

b.7.b.  QAM  techniques  above  level  16  if 
the  "total  digital  transfer  rate"  is  equal  to  or 
less  than  8.5  Mbit/s;  or 


b.7.c.  Other  digital  modulation  techniques 
and  having  a  "spectral  efficiencv"  exceeding 
3  bit/sec/Hz; 

Notes:  1.  5A991.b.7  does  not  control 
equipment  specially  designed  to  be 
integrated  and  operated  in  any  satellite 
system  for  civil  use. 

2.  5A991.b.7  does  not  control  radio  relav 
equipment  for  operation  in  an  ITLJ  allocated 
band: 

a.  Having  any  of  the  following; 
a.l.  Not  exceeding  960  MHz;  or 

a. 2.  With  a  "total  digital  transfer  rate"  not 
exceeding  8.5  Mbit/s;  and 

b.  Having  a  "spectral  efficiency"  not 
exceeding  4  bit/sec/Hz. 

b.8.  Providing  functions  of  digital  "signal 
processing"  as  follows: 

b.8. a.  Voice  c;oding  at  rates  less  than  2.400 
bit/s; 

b.a.b.  Employing  circuitry  that 
incorporates  "user-accessible 
programmability"  of  digital  "signal 
processing"  circuits  exceeding  the  limits  of 
4A003.b. 

c;.  "Stored  program  controlled"  switching 
equipment  and  related  signalling  svstems. 
having  any  of  the  following  characteristics, 
functions  or  features,  and  speciallv  designed 
components  and  accessories  therefor; 

Note:  Statistical  multiplexers  with  digital 
input  and  digital  output  which  provide 
switching  are  treated  as  "stored  program 
controlled"  switches. 

c.l.  "Data  (message)  switc:hing"  equipment 
or  systems  designed  for  "packet-mocie 
operation"  and  assemblies  and  c;omponents 
therefor,  n.e.s. 

C.2.  Containing  "Integrated  Services  Digital 
Network"  (ISDN)  functions  and  having  anv  of 
the  following; 

c.2.a.  Switch-terminal  (e.g..  subsc:riber  line) 
interfaces  with  a  "digital  transfer  rate"  at  the 
highest  multiplex  level  exceeding  192.000 
bit/s,  including  the  associated  signalling 
channel  (e.g..  2B-t-D);  ot 

c.2.b.  The  capability  that  a  signalling 
message  received  by  a  switch  on  a  given 
channel  that  is  related  to  a  communication 
on  another  channel  may  be  passed  through 
to  another  switch. 

Note:  5A991.C  does  not  preclude  the 
evaluation  and  appropriate  actions  taken  bv 
the  receiving  switch  or  unrelated  user 
message  traffic  on  a  D  channel  of  ISDN'. 

C.3.  Routing  or  switching  of  "datagram  " 
packets; 

C.4.  Routing  or  switching  of  "fast  select" 
packets; 

Note:  The  restrictions  in  5A991.c;.3  and  c.4 
do  not  apply  to  networks  restric;ted  to  using 
only  "network  access  controllers"  or  to 
"network  access  controllers"  themselves. 

C.5.  Multi-level  priorifv  and  pre-emption 
for  circuit  switching; 

Note:  5A991.C.5  does  not  control  single- 
level  call  preemption. 

C.6.  Designed  for  automatic  hand-off  of 
cellular  radio  calls  to  other  cellular  switches 
or  automatic  connection  to  a  c;entralized 
subscriber  data  base  common  to  more  than 
one  switch; 

C.7.  Containing  "stored  program 
controlled"  digital  crossconnect  equipment 


with  "digital  transfer  rate"  exceeding  8.5 
Mbit/s  per  port. 

C.8.  "Common  channel  signalling" 
operating  in  either  non-associated  or  quasi- 
associated  mode  of  operation; 

C.9.  "Dynamic  adaptive  roi^ting"; 

Note:  5A991.C.10  does  not  control  packet 
switches  or  routers  with  ports  or  lines  not 
exceeding  the  limits  in  5A991.C.10. 

c.lO.  Being  packet  switches,  circuit 
switches  and  routers  with  ports  or  lines 
exceeding  any  of  the  following: 

c.lO.a.  .'X  "data  signalling  rate'  of  64.000 
bit/s  per  channel  for  a  "communic^a'ions 
channel  controller";  ot 

Note:  5A991, C.lO.a  does  not  control 
multiplex  composite  links  composed  onlv  of 
communication  channels  not  individuallv 
controlled  by  5A991.b.l. 

c.lOb.  \  "digital  transfer  rate"  of  33  Mbit/ 
s  for  a  ""network  access  controller"  and 
related  common  media; 

t.ll,  "Optical  switching"; 

C.12.  Employing  "Asynchronous  Transfer 
Mode  (".'XTM")  techniques. 

d.  Optical  fibers  and  optical  fiber  c  ables  of 
more  than  50  m  in  lengtti  designed  for  single 
mode  operation; 

e.  Centralized  network  control  having  all  of 
the  following  characteristic;s: 

e.l.  Receives  data  from  the  nodes,  and 
e.2.  Process  these  data  in  order  to  prov  ide 
c  ontrol  of  traffic  not  requiring  operator 
decisions,  and  thereby  performing  "dv  namic 
adaptive  routing"; 

Note:  5A991.e  does  not  prec  hide  contnal  of 
traffic  as  a  function  ot  predictable  statistical 
traffic  conditions. 

f.  Phased  array  antennae,  operating  above 
10.5  c;Hz.  containing  active  elements  and 
distributed  components,  and  designed  tci 
permit  electronic  control  of  beam  shaping 
and  pointing,  except  for  landing  svstems 
with  instruments  meeting  International  Civil 
.■Xviation  Organization  (ICAO)  standards 
(microwave  landing  svstems  (MLS)). 

g.  Mobile  communications  equipment, 
n.e.s..  and  assemblies  and  components 
therefor;  or 

h.  Radio  relay  communications  equipment 
designed  for  use  at  frequencies  equal  to  or 
exceeding  19.7  GHz  and  assemblies  and 
c;omponents  therefor,  n.e.s. 

5B001 — Telecommunication  test,  inspection 
and  production  equipment,  as  follows  (See 
List  of  Items  Controlled). 


List  of  Items  Controlled 

I'nil:  Equipment  in  number;  parts  and 
accessories  in  S  value. 

Eclaied  ContTols:  See  also  5B991 

Related  Definition:  N  A. 

/ferns; 

a.  Equipment  and  specially  designed 
components  or  accessories  therefor,  spec  lally 
designed  for  the  "development", 
"production"  or  "use"  of  equipment, 
functions  or  features  controlled  bv  5.'X001, 
5D001  or5E001. 

Note:  5B001.a.  does  not  control  optical 
fiber  characterization  equipment  not  using 
semiconductor  "lasers". 
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5K001      "Te<  hnolom".  (see  List  of  Items 
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,\  "Technology"  according  tu  tin  <  .i'iht.iI 
Tei  hnologv  Note  for  the  "dmelnpnifnt 
"prodm  t II 111"  nr    use"  (ext  Indini;  iip.'r.itii.n  i 
I  if  f(|ulpnient.  fiini  lions  or  fi'.itiir.'s    i,'^ 
Miftvv.irf- ■  I  iinlrolled  bv  5AUU1.  ,'iUUUl  oi 

-.1)0111 

I)   ,Spi'i  ifii     lei.hnologies",  as  follows: 
1)1    "Re(|iiired"  "lei  hnology"  for  the 
"di'velopniMnl  ■  or  "prodiii  timi"  of 
lelei  iinHiiiinii  atlons  equipnii'iit  speciallv 
i.'sn;n.'il  In  In'  iiscii  nil  lnMrd  sdli'lhles; 

|i  J      1  .'I  lin(i|iig\     for  till'    iii'VHinpmenr' 
or  '  UM-      it     l.isi'r"  I  nniiiiunii  .itii.n 
Im  llnllpll'^  uith  thi'  I  .ipahililv  nl 
.iiilnniiiii  .ilU  ill  ipiiring  and  lra<  king  sign.iK 
in.i  111. lint. iiniiik;  i  nniniunu  alions  through 
i'\ii.itiii.i-.pliii.'  nr  Mill  surfai.e  (water)  rneiiia. 

II  t.      1  t'l  hiiiili.>;\     tor  the  "dm  .'Inpnii'nt' 
of  digital  (  I'lliil.ir  r.niio  systems, 

b  4  l.'i  liiinlogv'  tor  the  ■iii'\t'liiptiii'iil  ■ 
of  "spi.'.i.l  spi'i  I  rum"  nr  fri^pieni  v  agililN  ' 
(friMjueiii  \  hiippiiii;]  ti'i  hniijiii's 

1    '  Ti'i  hnnlngv     <i(  c  ordmg  tn  ih>'  (  .i'iut.iI 
I'fi  Imoliigs  \iitr  Inr  till'   ■develnpineni     m 
■prod  111  In  III     nt  ,111  \  III  the  follow  ing 
lelei.omiininii  .ilinii  ii.iiismission  nr     -.tnrril 
prngr.-iin  i  nii'inll.'il    su  111  hint;  I'l]  11 1  pill. 'tit 

lull'  111  'll^  .  if  li'.ituri's 

(   1    Ki|iii(iniriit  I'lnpl. n  Hit;  .li>;r.il 
tochiuipii'^    Ml.  lu.lmt;      \-.\  ii'  hmnnLis 
T'ranstfr  Mode"  ("ATM"),  (ii"iy;nrii  to 
npcr.ili'  .It  a  "total  digital  IraiistiT  r.ite" 
•  •v   .'.'iliiit;  1  ■.  ( .lilt  s 

I   J    l,i|iiipnii'iil  i'm|iiii\  mg  .1     I, imt    .mil 
haviin;  .iin  nl  lIu'  liillinviiig 

(..^..1    ,\  tr,insniissii)n  vvaM'ieiigtli 
exreedint;  1  "lO  niii. 


(  2  b.  Performing  "optical  amplifii  almn 
using  praseini\  mium-doped  fluoride  fiber 
.inifilifiers  (fn)KKA|. 

I   Ji    Km[il(i\  mg  I  nheri'iit  iiplii  ai 
tr.insinissiiin  nr  i  nherent  nptii  al  detei  tiiin 
ti'i  hniques  l.ilsii  I  alleii  iipln  al  heleriiii\  iii'  nr 
honio(i\  III'  ti'i  hnuiui'sl, 

I   2d    Kmplm  ing  v\  rt\i'lt'iigth  iii\  isinn 
iniilllpli'Ving  tei  fiiuques  t'M.eedmg  H  iiptii  al 
I  .irruTs  111  a  single  npMi  ,il  wmduv\ ,  or 

1   2e   I'.niplin  ing  analogue  tei  hniques  and 
having  J  haiuiwuith  e\i  eeding  2..t  i'Mz. 

Note:  tEOOI  I    2  e  does  not  iiii  hide 
t.M  hnnlngx  '  Icir  the  "dm Hinpmcnl"  nf 
I  nmineri  iiil  lA'  s\  stems 

I    3.  Kquipinenl  emplm  mg    nptn  ,il 
switr  hing".  iir 

1  4  K.idlii  eqiiipmi'iit  ha\ingaiu  nllhe 
tnllmvmg 

1   4, a   Quadr.iliiri'-amplitiid.'-mndul.itinn 
(U.^M)  tei  hniques  alunc  level  128.  or 

I  4h  Operating  at  input  or  output 
Irequi'iii  It's  I'M  I'l'ding  ^tl  (ihz,  or 

Note:  'iKOOl  i   4  li  does  not  iiii  hide 
ti'i  linnlng\  ■  Inr  the   'de\  eloprneiit"  ol 
.■qiiipmiTil  designed  nr  modified  for 
np.T.itinn  111  .iin  ITl    .illni  .iii'ii  hand. 

I  ..T   hqiiipmrnt  .'niplnv  iiig    i  nnimnti 
I  hannel  signallmg     nperating  in  eilliiT  nnii- 
,issni  l.iti'd  nr  qu.isi -assni  lati'd  modi'  nt 
nplT.ltlnn 

5K991     "Te<;hnology"  for  the 
"Development",  "Production"  or  "I'se"  of 
Kquipment  Controlled  by  5,^991  or  5B991,  or 
•Software"  Controlled  by  5D991.  and  Other 
"Te«:hnologies"  as  Follows  (sj>e  List  of  Items 
(innlrolled) 


List  of  Items  Controlled 

f  ';uf  %  \,iliii' 
IfrhitrtH.nntn^l'.   \  A 
Hrl.itfd  Uflinilinn^    N/A 

,1    .Sperifii    "tiM  hnningies  '  as  tnllnws 
,1  1       li'ihnnlngv     Inr  till'  prill  essing  and 
.qiplii  .it II  in  nt  (  o.itings  In  nptii  al  fiber 
spi'i  i.ilK   designed  In  iiLiki'  it  suilatili'  Inr 
undi'ru.it.T  US.'. 

,1  2    "li'i  hllnlng\    ■  Inr  the     de\  eli  ipnienT 
nt  I'ljuipmi'iit  I'mpliniiig   'S\ni  hronnus 
Digital  Hier.in  h\ '   T  SDH    1  nr   ".Smii  hronous 
Ol.th  .il  Ni'tvMirl^  '(    SONFI"!  tei  hniques. 

15  In  -Supplcmpnt  No,  1  to  part  774 
(the  CommcTco  C^ontrol  List).  Categor\' 
t) — Sensors  and  Lasers,  ECCN  6A003  is 
amonded  by  rovising  the  List  of  Items 
(jintrolled  section,  as  follows: 

6A00:i     Cameras 


List  of  Items  (Controlled 

(  >iif   NuiTibfr 

Hrlntrii  Contnih   .See  also  h.-\2(),-l    See 
H.-\()02  d  .ind   e  fur  i  ameras  spei  iallv 
designed  nr  nindified  lor  underwater  use. 

Hrlatfii  DflinitKirr-   \  .\. 

/(i'/:is 

.1    Instrunientatinn  i  ameras.  as  follows 

.1  1    Higfisjieeci  (  iiiema  rei  ording  cameras 
using  an\  film  formal  from  8  mm  to  Iti  mm 
Mil  lusne.  111  whi(  h  the  film  is  i  ontinuouslv 
.id\ani  I'd  thmughnul  the  rei  oriiing  period. 
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and  that  are  capable  of  recording  at  framing 
rates  exceeding  13,1.50  frames/s; 

Note:  fi.'\00.3.a.l  does  not  control  cinema 
recording  (ameras  designed  for  civil 
purpcses. 

a. 2,  Mechanii  al  high  speed  cameras,  in 
which  the  film  does  not  mo\e,  capable  of 
re<  ording  at  rates  exceeding  1 ,000.000 
fraines's  for  the  full  framing  height  of  .T.t  mm 
film,  or  al  proportionatelv  higher  ratps  for 
lesser  frame  heights,  or  at  proporlionStely 
lower  rates  for  greater  frame  heights:   '. 

a.'t  Mechanical  or  electronic  strealt 
cameras  having  writing  speeds  exceeding  10 
mm/^is: 

a. 4.  fcdectronii   framing  cameras  having  a 
speed  exceeding  1,000,000  frames/s: 

a. 5.  Elei  tronic  cameras,  having  all  of  the 
following: 

a..T.a.  .'\n  electronic  shutter  speed  (gating 
capabilitv)  of  less  than  1  ps  per  full  frame: 
and 

a.S.b.  A  read  out  time  allowing  a  framing 
rate  of  more  than  125  full  frames  per  second. 

b.  Imaging  cameras,  as  follows: 

Note:  fi,-\00.Th  does  not  control  television 
or  video  cameras  spec  ialU  designed  for 
lelin  ision  broadi  asting. 

b  1 .  \'ideo  (  ameras  im  orjKirating  solid 
state  sensors,  having  any  of  the  following: 

f)  la.  More  than  4  x  IC"  "active  pixels"  per 
solid  state  arrav  for  monoc  hrome  (black  and 
white)  cameras: 

b.l  b.  More  than  4  »  10''  "ac  live  pixels"  per 
solid  state  arra\  for  c  olor  cameras 
inc:orporaling  three  solid  state  arravs;  or 

b.l.c  .  More  than  12  x  10"  "active  pixels" 
for  solid  state  array  color  cameras 
ini  orporating  one  solid  state  arrav: 

I), 2,  Scanning  cameras  and  sc:anning 
camera  systems,  having  all  of  the  following: 

b  2  a   Linear  detec  tor  arravs  with  more 
than  8,192  elements  per  arrav:  nnd 

b  2.b.  Mec  hanical  scanning  in  one 
direction. 

b  :i  Imaging  caniera.s  inc-.orporating  image 
intensifier  lubes  having  the  characteristic  s 
listed  in  6A002.a,2.a: 

b.4.  Imaging  c  ameras  inc:orporating  "focal 
plane  arravs"  having  tlie  charaf:teristics  listed 
in  HA002  a.1. 

Note:  6.A003.b  4  does  not  c  ontrol  imaging 
c  ameras  ini  orporating  linear  "focal  plane 
arravs"  with  twelve  elements  or  fewer,  not 
employing  time-delay-and-integration  with 
the  element,  designed  for  any  of  the 
following: 

a.  Industrial  or  c:ivilian  intrusion  alarm, 
traffic  or  industrial  movement  control  or 
c  ounting  systems: 

b  Industrial  equipment  used  for  inspection 
or  monitoring  of  heat  flows  in  buildings, 
ecjuipment  or  industrial  processes: 

( ,  Industrial  equipment  used  for 
inspection,  sorting  or  analysis  of  the 
properties  of  materials: 

d  Equipment  spec  ially  designed  for 
laboratory  use:  nr 

e.  Medic:al  equipment. 


Dated:  May  18,  2000, 
R.  Roger  Majak. 

Assistant  Secrptan'  for  Export 

Administration. 

|FR  Doc.  00-1.3252  Filed  5-25-00:  8:45  am] 

BILUNG  CODE  351&-33-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  232 

[Release  Nos.  3^-7858;  34-42789;  35- 
27177;  39-2385;  IC-24455] 

RIN  3235-AG96 

Adoption  of  Updated  EDGAR  Filer 
Manual 

AGENCY:  Securities  and  Exchange 

Commission. 

action:  Final  rule. 

SUMMARY:  The  Commission  is  adopting 
revisions  to  the  EDGAR  Filer  Manual 
and  is  providing  for  their  incorporation 
by  reference  into  the  Code  of  Federal 
Regulations.  In  conjunction  with  the 
transition  to  the  new  capabilities  made 
available  in  EDGAR  Release  7.0,  we  will 
be  redesignating  the  components  of  the 
Filer  Manual  into  three  parts:  Volume  I 
discusses  the  old  (Legacy)  EDGAR  filing 
system;  Volume  II  discusses  modernized 
EDGAR  and  all  its  new  features;  and  the 
N-SAR  Supplement  discusses  the  filing 
of  N-SAR  documents.  Today,  we  are 
adopting  new  provisions  to  the  Filer 
Manual  that  describe  the  modernized 
EDGAR  system  implemented  in  EDGAR 
Release  7.0,  These  new  provisions  are 
designated  as  Volume  II  of  the  EDGAR 
Manual, 

EFFECTIVE  DATE:  May  30,  2000,  The 
revisions  to  the  EDGAR  Filer  Manual 
(Release  7.0),  contained  in  Volume  II — 
Modernized  EDGARLink,  will  be 
effective  on  May  30,  2000.  The 
incorporation  by  reference  of  the 
EDGAR  Filer  Manual  is  approved  by  the 
Director  of  the  Federal  Register  as  of 
May  30,  2000. 

FOR  FURTHER  INFORMATION  CONTACT:  In 
the  Office  of  Information  Technology. 
Richard  Heroux  at  (202)  942-8800;  for 
questions  concerning  investment 
company  filings,  Ruth  Armfield 
Sanders,  Senior  Special  Counsel,  or 
Shaswat  K,  Das,  Attorney,  Division  of 
Investment  Management,  at  (202)  942- 
0978;  and  for  questions  concerning 
Corporation  Finance  companv  filings. 
Herbert  Scholl.  Office  Chief.  EDGAR 
and  Information  Analysis.  Division  of 
Corporation  Finance,  at  (202)  942-2930, 
SUPPLEMENTARY  INFORMATION:  Today  we 
are  adopting  a  new  Volume  II  of  the 


EDGAR  Filer  Manual  ("Filer  Manual"), 
which  describes  the  technical 
formatting  requirements  for  the 
preparation  and  submission  of 
electronic  filings  through  the  Electronic 
Data  Gathering,  Analysis,  and  Retrieval 
(EDGAR)  system.'  Volume  II  describes 
the  requirements  for  filing  using  the 
new  EDGARLink.- 

Previously,  the  EDGAR  Manual  was 
composed  of  two  parts.  With  the 
addition  of  Volume  II.  the  EDGAR 
Manual  will  consist  of  three  parts 
because  we  will  be  maintaining  two 
separate  software  applications  for  the 
preparation  and  transmission  of  filings 
until  at  least  November  1,  2000.  We  are 
doing  this  to  provide  filers  abundant 
time  to  transition  to  the  new 
modernized  system. 

Volume  II  of  the  Manual  contains  all 
the  new  technical  specifications  for 
filers  to  submit  filings  using  the  new 
modernized  EDGAR  system  available  in 
Release  7.0.  The  specifications  include 
features  that  will  be  available  for  the 
first  time  to  filers  using  the  new 
EDGARLink  software,  such  as  expanded 
hyperlinks,  graphics,  and  filing  over  the 
Internet, 

We  also  plan  shortly  to  adopt  revised 
versions  of  the  remaining  parts  of  the 
Manual.  These  revisions  will  reflect  the 
limited  changes  effected  bv  EDGAR 
Release  7.0  to  the  Legacy  EDGAR 
systems  and  Form  N-SAR  filing.  Until 
we  do.  the  provisions  of  EDGAR  Manual 
Release  6.75  and  N-SAR  Supplement 
for  Release  6.1  will  continue  to  apply  to 
filers  using  the  Legacy  EDGAR  system 
and  to  filers  filing  Form  N-SAR 

Filers  must  comply  with  the 
applicable  provisions  of  the  Filer 
Manual  in  order  to  assure  the  timely 
acceptance  and  processing  of  filings 
made  in  electronic  format.^  Filers 
should  consult  the  Filer  Manual  in 
conjunction  with  our  rules  governing 
mandated  electronic  filing  when 
preparing  documents  for  electronic 
submission."* 


'  We  originally  adopted  thf  Filer  MHn;ial  on  .'ipril 
1.  1993.  with  an  pffecti\e  date  nf  April  2h.  199.1 
Release  No   33-6986  (, Apr   1 .  1993)  (58  FR  18638). 
We  iniplemented  the  must  recent  update  to  the  Filer 
Manual  on  lanuan  24.  200U   .See  Relpasp  No,  33- 
7789  (lanuan  20.  2000)  (65  FR  3123) 

■Tliis  is  the  Filer  .\s<.j.stance  softuarp  up  pro\ide 
filers  filing  on  thp  EFK^AR  systPm 

'.See  Rule  301  Rpgulatiun  S-T(17  CFR  232,301). 

■•  .See  Rpleasp  .Nns    33-6977  (Feb,  23    19931  (58  FR 
14628).  K:-19284  (Feb   23,  1993)  (58  FR  14B48I   and 
35-25746  (Feb,  23.  1993)  (58  FR  14999),  and  33- 
6980  (Feb,  23.  1993)  (3H  FR  15009)  in  whii  h  wp 
c  oniprehpnsi\ely  discuss  thp  rules  wp  adopted  to 
govern  mandatpd  pIpi  tronic  Filing   Set-  also  Rplpasp 
No,  33-7122  (Dpc    19,  1994)  (59  FR  67752).  in 
u  hirli  WP  madp  thp  EEX,.-\R  rules  final  and 
applicable  tu  all  domestic  registrants   Release  \o, 
33-7427  (luh  1.  1997)  (62  FR  36450),  in  which  we 

Continued 
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The  purposi!  nf  HIXiAK  Knltiast!  7  0  is 
to  implement  the  next  stagt^  of 
modprnization  that  filers  ma\'  begin 
using  on  Mav  M).  2()()()  The  modernized 
version  of  KDCIAK  includes  a  number  of 
(hanges:  An  easier  to  use  LDCIARI.ink 
for  creating  and  suljinitting  filings  to  the 
EUCiAK  system;  graphii  s  and  image  files 
in  HTML  filings;  expanded  use  of 
hvperlinLs  in  HTML  filings;  the 
addition  of  the  hiternet  as  a  means  of 
transmission;  an  update  to  use  of 
magnetic  tape  cartridges  an<l  the 
removal  of  4  track  tapes  when  support 
of  the  Legacy  KIKIAR  system  tfiids;  and 
the  elimination  of  diskette  filing  in  [ulv 
2000.  The  new  KUCARLink  will  be 
available  for  download  from  the  fclLKIAR 
Filing  website;  it  will  not  be  distribute<l 
by  diskotte. 

Legacy  FD(;ARLuik  is  a  DOS-based 
system.  We  believe  the  modernized 
EDCARLink  will  be  easier  to  use  under 
a  Windows  operating  system,  the  system 
most  filers  use  The  new  KD(]ARLink 
will  enable  filers  to  transmit  their  filings 
to  EDCIAR  using  the  internet   .As  with 
the  current  EIXiARLink,  the  new 
EDGAKLink  also  assists  filers  with 
building  the  header,  atta(  lung 
documents  to  the  header,  checking  for 
errors  and  transmitting  documents  to  us 
The  new  EDCiARLink  does  not  use  the 
current  tagging;  instead.  preiiefintHl 
templates  are  available  for  dowiilo.id 
through  our  KU("..*\R  Filing  web  site    I'he 
new  EDCiARl.ink  (hei  ks  for  errors  so 
that  filers  c<in  m.ike  ( orrei  tions  and 
increase'  the  chaiK  e  of  <i(  ccfjtaiu  e  bv  the 
system 

Filers  must  use  thi'  new  KDC.ARl.ink 
if  they  wish  to  iiu  hide  graphu  s  .uid 
expanded  hyperlinks  in  their  HTML 
documents   Filers  using  the  old  versiuii 
of  EI)(;ARLink  will  not  be  ,tble  to  take 
advantage  of  EDdARs  new  features. 
Also,  as  of  Mav  iOth.  filers  using  the 
Legacy  EIKi,-\R  software  system  will  be 
able  to  update  comp.iny  inform.ition. 
changt!  their  passwords  or  <  hange  their 
(UK  confirmation  codes  only  bv 
submitting  <in  amended  Form  11) 

Finally,  \\r  .ire  amending  Rule  M)l  of 
Regulation  .S-T  to  provide  for  the 
incorporation  bv  reference  into  the  Code 
of  Federal  Regul.itions  the  revisions  to 
the  Filer  M.imi.d  reflected  in  Volume  I! 
This  incorporation  by  reference  was 


■  iilnplril  miiiiir  .imfnilmfnts  f,'  thf  ED('..\K  rul>-s. 
Hi'ltMst- Nil    II    :4'J|()it    .•(    I'I'tri  (t.J  KK  SMIW?!. 
Ill  vvhii  h  vv>' .iiiiiimiu  t'll  Ih.ii    .is  dl  l.irui,ir\  1    I'i'm 
w>'  vviiiilil  mil  .11  <  rpt  III  p<i(iiT  lilmns  th.il  «!■ 
ri'ijuiri'  filers  Ic  Mihmil  "'li'i  trniiu  ,|IU    Ki'Ii-hm'  \u 
I4-4(1'I  I  .  (i.iii    IJ    I'l'DI  i)i4  1  K  Jrt4  II  111  wliii  li  WH 
iii.iili'  iiifiiiil.ilorv  till'  ''I'M  iiMiiii   hIniK  nf  l-oriii  1  IK. 
Ki'l.'iisi' Nil    .1  l-.-t.H4  lM,i\   1'    I'I'I'll  |t>4  FK  J"HHH|, 
in  wlui  h  wi-  iiilii|itt'il  ,iiii>'niliiii'iiis  In  iiiipli'iiK'nl 
ihi-  lirsl  sliini- iitKIK,,\K  iii'i,l,Tiii/.,ilinii,  .mil 
KmIhhsi-  No     I  I   ~«'"i  ,  (  \(iill  J4    JIKMII  Itr'i  IK  2J9J71. 
in  wtiM  ti  w.'  iiiipl.'ni.-iitfil  11H,.\K  Ki-Iimm-  7.0. 


approved  by  the  Direc:tor  of  the  Federal 
Register  in  a(;cordance  with  5  U.S.C. 
,')!i2(a)  and  1  (^FR  part  51.  The  revised 
Filer  Manual  and  the  amendments  to 
Rule  :)01  will  be  effe(;tive  on  May  30. 
2000 

You  may  obtain  paper  copies  of  the 
updated  Filer  Manual  at  the  following 
address   Public  Reference  Room,  li  S 
Securities  and  Exchange  Commission, 
4.'S0  Fifth  Street.  NW  ,  Washington  DC. 
20.'i49-()102.  We  will  post  electronic 
format  c;opies  on  the  SEC's  Web  Site 
The  SF:C's  Web  Site  address  for  the  Filer 
Manual  is  http;//www  sec:.gov/asec/oris/ 
filerman.htm  You  mav  alsfi  obtain 
copies  from  Disclosure  hicorporated,  the 
paper  and  microfiche  contractor  for  the 
Commission,  at  (800)  B38-8241. 

Since  the  Filer  Manual  relates  solely 
to  agency  procedures  or  practice, 
publication  for  notice  and  comment  is 
not  refjuired  under  the  Administrative 
Procedure  Act  (APA).''  It  follows  that 
the  requirements  of  the  Regulatory 
Flexibility  Act''  do  not  apply 

The  effective  date  for  the  updated 
Filer  Manual  and  the  rule  amendments 
is  May  30,  2000  in  accordance  with  the 
APA, '  we  find  that  there  is  good  cause 
to  establish  an  effective  date  less  than 
30  days  after  puhlicatiim  of  these  rules 
The  KDCAR  system  is  scheduled  to  be 
upgraded  to  Release  7  0  on  May  30, 
2000  The  (iommission  believes  that  it  is 
necessary  to  coordinate  the  effectiveness 
of  the  updated  Filer  Manual  with  the 
s(  heduled  system  upgrade  in  order  to 
iiunimize  c:onfusion  to  EDCAR  filers. 

Statutory  Basis 

We  are  adopting  the  amendments  to 
Regulation  .S-T  under  sections  ti.  7,  H, 
10.  and  l*t(a)  of  the  Securities  Act," 
.Sections  3,  12,  1  ),  14,  15,  23.  and  35A 
of  the  Securities  Exchange  Act  of  1934.'' 
.Section  20  of  the  I'ublic   Ctilitv  Holding 
Company  Act  of  1935,'"  Section  319  of 
the  Trust  Indenture  Act  of  1939."  and 
.Sections  H,  .30,  31.  and  38  of  the 
Investment  Company  .Xc  t    ■ 

List  of  Subjects  in  17  CFR  Part  232 

iiic  (irporation  by  referenc  e,  Reporting 
and  recordkeeping  re()uirements. 
.Sec  unties 

Text  of  the  .Amendment 

in  accordance  with  the  foregoing. 
Title  17,  Chapter  II  of  the  Code  of 


S  I    .S.C  55.1(b) 

"srst  boi-<si2 

■5  U.S.C  55.l(ii)(:0 

"  151)  St",  77f.  77){,  77h,  77j  and  77s(al 

•  15  D.S.C  78r.  7Hy,  7Bra,  7Hn.  7Bo.  78w  and  78// 

"'15  use  79t 

"  15  use.  77»»s. 

'••  15  l-l.S.e.  80»-«,  HO.l    J'<    HIIrt     111    ill.i  H(l,i     r 


Federal  Regulations  is  amended  as 

follows: 

PART  232— REGULATION  S-T— 
GENERAL  RULES  AND  REGULATIONS 
FOR  ELECTRONIC  RUNGS 

1.  The  authority  citation  for  part  232 
ccmtinues  to  read  as  follows: 

.\uthority:  1')  CSC   77f.  77g,  77h,  77], 
77s(a),  77sss(rf).  78i  (b|,  78/,  78m.  78n.  78o(ri|. 
78w(a|.  78//(d).  79Ild).  8Ua-«.  80d-29.  8Ua-30 
■ind  80a- 3  7 

2.  Section  232.301  is  revised  to  read 
as  follows: 

§  232.301     EDGAR  Fil«(  Manual. 

Filers  must  prepare  electronic  filings 
in  the  manner  prescribed  by  the  EDGAR 
Filer  Manual,  promulgated  by  the 
Commission,  which  sets  out  the 
technical  formatting  requirements  for 
electronic  submissions.  For  the  period 
during  which  Legacy  EDGAR  will  be 
available,  prior  to  the  complete 
transition  to  the  use  of  Modernized 
EDGAR,  the  EDGAR  Filer  Manual  will 
consist  of  three  parts.  For  filers  using 
modernized  EDGARLink.  the 
requirements  are  set  forth  in  EDGAR 
Filer  Manual:  (Juide  for  Electronic 
Filing  with  the  U.S.  Securities  and 
Exchange  Commission  (Release  7.0), 
Volume  II — Modernized  EDGARLink. 
For  filers  using  Legat:y  EDGAR,  the 
applicable  provisions  are  set  forth  in 
EDGAR  Filer  Manual,  Release  6.75.  All 
of  these  provisions  have  b(;en 
incorporated  b\  reference  into  the  Code 
of  Federal  Regulations,  which  action 
was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5 
I'.S.C:  552(a)  and  1  CFR  Part  51 
Additional  provisions  applicable  to 
Form  N'-SAR  filers  are  set  forth  in 
EDGAR  Filer  Manual:  N-SAR 
Supplement,  EDGAR  Release  6,1. 

Wiu  must  tompiv  with  these 
n>quirements  in  order  for  documents  to 
be  timely  received  and  accepted.  You 
c:an  obtain  paper  copies  of  the  EDGAR 
Filer  Manual  from  the  following 
address:  Public  Reference  Room,  U.S. 
Securities  and  Exchange  Commission. 
450  5th  SUecX.  NW.,  Washington,  DC. 
20549-0102  or  by  calling  Disclosure 
Incorporated  at  (800)  638-8241. 
Electronic  format  copies  are  available  on 
the  SECs  Web  Site.  The  SEC's  Web  Site 
address  for  the  Manual  is  http:// 
www.sec.goy/asec/ofis/filerman.htm. 
Information  on  becoming  an  EDGAR  e- 
mail/electronic  bulletin  board 
subscriber  is  available  by  contacting 
TRW/UUNET  at  (703)  345-8900  or  at 
www.trw-edgar.com. 
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Dated:  May  IB.  2000. 
Margaret  H.  McFarland, 

Dpputv  Sfrrctan . 

IFR  Doc:.  00-12756  Filed  5-25-00;  8:45  am] 

BILUNG  CODE  8010-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  176 
[DocketNo.OOF-0813] 

Indirect  Food  Additives:  Paper  and 
PapertxMird  Components 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  sodium  xylenesulfonate 
as  a  component  of  paper  and 
paperboard  intended  to  contact  food. 
This  action  is  in  response  to  a  petition 
filed  by  Tritex  Co.,  Inc. 
DATES:  This  rule  is  effective  May  26, 
2000.  Submit  written  objections  and 
requests  for  a  hearing  by  June  26,  2000. 
ADDRESSES:  Submit  written  objections  to 
the  Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
5630  Fishers  Lane.  rm.  1061,  Rockville. 
MD  20852. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mark  A.  Hepp,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFS-215),  Food 
and  Drug  Administration,  200  C  St.  SW.. 
Washington,  DC  20204,  202-418-3098. 
SUPPLEMENTARY  INFORMATION:  In  a  notice 
published  in  the  Federal  Register  of 
March  7.  2000  (65  FR  12015).  FDA 
announced  that  a  food  additive  petition 
(FAP  0B4719)  had  been  filed  by  Tritex 
Co,.  Inc.,  1001  Boul.  Industriel.  Saint- 
Eustache  (Quebec),  CA.NADA  J7R  6C3 
(zip  code  was  incorrectly  identified  as 
J7H  6C3  in  the  March  notice).  The 
petition  proposed  to  amend  the  food 
additive  regulations  in  §  176.170 
Components  of  paper  and  paperboard 
in  contact  with  aqueous  and  fatty  foods 


(21  CFR  176.170)  to  provide  for  the  safe 
use  of  sodium  xylene  sulfonated  as  a 
component  of  paper  and  paperboard 
intended  to  contact  food.  Although  the 
additive  was  identified  as  sodium 
xylene  sulfonated  in  the  notice  of  filing. 
FDA  feels  that  it  is  more  appropriately 
listed  as  sodium  xylenesulfonate  in  this 
final  rule. 

FDA  has  evaluated  data  in  the 
petition  and  other  relevant  material. 
Based  on  this  information,  the  agency 
concludes  that  the  proposed  use  of  the 
additive  is  safe,  that  the  additive  will 
achieve  its  intended  technical  effect, 
and  therefore,  that  the  regulations  in 
§  176.170  should  be  amended  as  set 
forth  below. 

In  accordance  with  §  171.1(h)  (21  CFR 
171, 1(h)),  the  petition  and  the 
documents  that  FDA  considered  and 
relied  upon  in  reaching  its  decision  to 
approve  the  petition  are  available  for 
inspection  at  the  Center  for  Food  Safety 
and  Applied  Nutrition  by  appointment 
with  the  information  contact  person 
listed  above.  As  provided  in  §  171.1(h). 
the  agency  will  delete  from  the 
documents  any  materials  that  are  not 
available  for  public  disclosure  before 
making  the  documents  available  for 
inspection. 

The  agency  has  previously  considered 
the  potential  environmental  effects  of 
this  rule  as  aimounced  in  the  notice  of 
filing  for  FAP  0B4719.  No  new 
information  or  comments  have  been 
received  that  would  affect  the  agency's 
previous  determination  that  there  is  no 
significant  impact  on  the  human 
environment  and  that  an  environmental 
impact  statement  is  not  required. 

This  final  rule  contains  no  collections 
of  information.  Therefore,  clearance  bv 
the  Office  of  Management  and  Budget 
under  the  Paperwork  Reduction  Act  of 
1995  is  not  required. 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  file  with  the  Dockets  Management 
Branch  (address  above)  written 
objections  by  June  26.  2000.  Each 
objection  shall  be  separately  numbered, 
and  each  numbered  objection  shall 
specify  with  particularity  the  provisions 
of  the  regulation  to  which  objection  is 
made  and  the  grounds  for  the  objection. 


Each  numbered  objection  on  which  a 
hearing  is  requested  shall  specifically  so 
state.  Failure  to  request  a  hearing  for 
any  particular  objection  shall  constitute 
a  waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  tihe  event 
that  a  hearing  is  held.  Failure  to  include 
such  a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
are  to  be  submitted  and  are  to  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m..  Monday 
through  Friday. 

List  of  Subjects  in  21  CFR  Part  176 

Food  additives.  Food  packaging. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  and  redelegated  to 
the  Director.  Center  for  Food  Safety  and 
Applied  Nutrition,  21  CFR  part  176  is 
amended  as  follows: 

PART  176— 4NDIRECT  FOOD 
ADDITIVES:  PAPER  AND 
PAPERBOARD  COMPONENTS 

1.  The  authority  citation  for  21  CFR 
part  176  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321.  342.  346.  348. 
379e. 

2.  Section  176.170  is  amended  in  the 
table  in  paragraph  (b)(2)  by 
alphabetically  adding  an  entry-  under 
the  headings  "List  of  substances"  and 
"Limitations"  to  read  as  follows: 

§  176.170    Components  of  paper  and 
papert>oard  in  contact  with  aqueous  and 
fatty  foods. 


(b)* 
(2)* 


List  of  substances 


Limitations 


Sodium  xylenesulfonate  (CAS  Reg  No.  1300-72-7) 


For  use  only  in  paper  and  paperboard  coatings  at  levels  not  to  exceed 
0.01  percent  by  weigtit  of  the  finistied  paper  and  papertxjard 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  200 
[Dockat  No.  96fM)04<] 
RIN  0910-AA88 

StariUty  Raqulramant  for  Aquaoua- 
Baaad  Drug  Producta  for  Oral 
InfMiatkMi 

agency:  Food  and  Drug  Administration. 

HHS 

ACTION:  Final  rule. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  its 
regulations  to  require  that  all 
prescription  and  over-the-counter  (OTC') 
aqueous-based  drug  products  for  oral 
inhalation  be  manufactured  sterile  This 
nile  applies  to  aqueous-based  oral 
inhalation  drug  products  in  both  single- 
dose  and  multiple-use  primary 
packaging.  Pressurized  metered-dose 
inhalers  are  not  subject  to  this  rule 
Based  on  reports  i)f  adverse  drug 
experiences  from  contaminated 
nonsterile  inhalation  drug  products  and 
recalls  of  these  products,  FDA  is  taking 
this  action  to  help  ensure  the  safety  and 
effectiveness  of  these  products. 
DATES:  This  rule  is  effective  May  27, 
2002. 

FOR  FURTHER  INFORMATION  CONTACT: 

Peter  H.  C'oonoy.  (lenter  for  Drug 
Evaluation  and  Resoan;h  (HFD-160). 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockvilln,  MD  20857. 
301-^43-5818. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

In  the  Federal  Register  of  September 
23.  1997  (B2  FK  49638).  FD.\  proposed 
to  amend  its  regulations  to  require  that 
all  inhalation  solutions  for  nebulization 
be  manufactured  sterile.  This  action  was 
proposed  to  help  ensure  the  safety  and 
effectiveness  of  these  drug  products. 

Drug  products  for  oral  inhalation  are 
used  to  treat  a  variety  of  breathing 
disorders  and  are  frequently 
administered  to  patients  who  are 
immunocompromi.so<l.  have  cystic 
fibrosis,  or  have  chronic  obstructive 


airway  disease  Aqueous-based  oral 
inhalation  drug  products  either  in 
single-dose  or  multiple-use  packaging 
are  administered  by  oral  inhalation  into 
the  lungs  as  a  mist  or  spray  created  by 
a  nebulizer  device  The  majority  of 
inhalation  drug  products  on  the  market 
are  manufactured  to  be  sterile.  Those 
pniducts  not  manufactured  to  be  sterile 
are  often  manufactured  under  assigned 
microbial  count  limits,  but  current 
manufacturing  methods  and  safeguards 
have  not  prevented  dangerous  microbial 
contamination. 

Inhalation  drug  products 
contaminated  with  microorganisms  are 
likely  to  cause  lung  infections  because 
the  contaminating  organisms  are 
introduced  with  the  drug  product 
directly  into  the  lungs  through  the 
mouth.  Thus,  microbial  contamination 
of  these  products  may  result  in  serious 
health  consequences.  Microbial 
contamination  of  these  products  may 
also  cause  degradation  of  the  drug 
product. 

Because  of  contamination  problems 
with  several  different  aqueous-based 
drug  products  for  oral  inhalation  and  for 
the  reasons  explained  in  the  proposed 
rule.  FDA  has  determined  that  current 
manufacturing  methods  and  safeguards 
against  contamination,  including 
microbial  limits  tests,  have  not 
prevented  dangerous  microbial 
contamination  of  nonsterile  aqueous- 
based  drug  products  for  oral  inhalation. 

The  final  rule  reflects  FDA's 
determination  that  all  aqueous-based 
drug  products  for  oral  inhalation  be 
manufactured  sterile.  Once  the  final  rule 
becomes  effective,  failure  to  comply 
with  the  sterility  requirement  will  result 
in  a  finding  that  the  drug  product  is 
adulterated  under  seciion  501(a)(2)(B)  of 
the  Federal  Food.  Drug,  and  Cosmetic 
Act  (the  act)  (21  U.S.C.  351(a)(2)(B)). 
and  misbranded  under  section  502(j)  of 
the  act  (21  U.S.C.  352(j)).  Failure  to 
comply  with  the  sterility  requirement 
will  also  result  in  the  agency's  refusal  to 
approve  a  new  or  abbreviated 
application  for  a  product,  under  section 
505(d)(1),  (d)(2),  (d)(3).  and  (j)(4)(A)  of 
the  act  (21  U  S.C.  355(d)(1).  (d)(2). 
(d)(3).  and  (j)(4)(A)). 

II.  Highlights  of  the  Final  Rule 

This  final  rule  amends  the  regulations 
governing  requirements  for  specific 
classes  of  drugs  to  include  new  §  200.51 
for  aqueous-based  drug  products  for  oral 
inhalation.  Section  200.51(a)  requires 
that  all  prescription  and  OTC  aqueous- 
based  drug  products  for  oral  inhalation 
be  manufactured  sterile.  FDA  is  taking 
this  action  to  prevent  the  public  health 
consequences  of  the  distribution  of 
contaminated  aqueous-based  drug 


products  for  oral  inhalation  and  to  help 
ensure  the  safety  and  effectiveness  of 
these  products. 

In  the  Federal  Register  of  October  1 1 . 
1991  (56  FR  51354),  FDA  proposed  to 
require  that  manufacturers  use  a 
terminal  sterilization  process  when 
preparing  a  sterile  drug  unless  the 
process  adversely  affects  the  drug 
product.  The  October  11,  1991, 
proposed  rule  would  require  that 
manufacturers  include  in  their 
applications  a  written  justification  for 
not  using  terminal  sterili2jation  if  such 
process  is  not  appropriate.  The  agency 
plans  to  issue  a  final  rule  regarding 
terminal  sterilization.  When  the 
proposed  requirement  for  terminal 
sterilization  becomes  final, 
manufacturers  of  aqueous-based  drug 
products  for  oral  inhalation  will  be 
subject  to  its  requirements. 

The  agency  has  revised  the  proposed 
regulation  in  response  to  comments 
received  on  the  proposed  rule.  The 
comments  and  responses  are  discussed 
in  section  III  of  this  document. 
"Comments  on  the  Proposed  Rule."  The 
agency  is  revising  the  title  of  proposed 
§200.51  from  "Sterility  Requirements 
for  Inhalation  Solution  Drug  Products" 
to  "Aqueous-Based  Drug  Products  for 
Oral  Inhalation."  The  new  title  names 
the  specific  class  of  drugs  subject  to  the 
rule  in  conformance  with  the 
established  format  of  part  200  (21  CFR 
part  200).  subpart  C  of  the  regiJations. 
The  agency  is  removing  the  phrases 
"inhalation  solution  drug  products"  and 
"inhalation  solutions  for  nebulization  " 
from  proposed  §  200.51.  These  phrases 
are  replaced  by  the  phrase  "aqueous- 
based  drug  products  for  oral 
inhalation."  The  agency  has  added  the 
phrase  'for  oral  inhalation"  to  clarify 
that  the  rule  applies  to  orally 
administered  inhalation  drug  products 
and  not  nasal  sprays.  The  agency  has 
added  the  modifier  "aqueous-based"  to 
the  type  of  drug  products  covered  to 
exclude  metered-dose  inhalers  from 
coverage.  In  addition,  the  agency  has 
made  minor  edits  to  the  final  rule  in 
response  to  the  President's  June  1.  1998, 
memorandum  on  plain  language  in 
government  writing.  The  agency  has 
increased  the  amount  of  time  for 
manufacturers  to  comply  with  the 
sterility  requirement  from  1  year  to  2 
years.  All  manufacturers  of  nonsterile 
aqueous-based  drug  products  for  oral 
inhalation  will  have  until  2  years  after 
the  date  of  publication  of  the  final  rule 
to  comply  with  the  sterility 
requirement.  As  discussed  in  section  IV 
of  this  document,  "Effective  Date."  the 
agency  believes  this  effective  date  more 
realistically  reflects  the  time 
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manufacturers  may  need  to  establish  the 
steriiitv  of  their  produces. 

Section  200.51(b)  states  that 
manufacturers  must  comply  with  the 
requirements  of  21  CFR  211. 113(b)  of 
FDA's  current  good  manufacturing 
practice  (CGMP)  regulations.  This 
section  requires  that  manufacturers 
establish  and  follow  appropriate  written 
procedures  designed  to  prevent 
microbiological  contamination  of  drug 
products  purporting  to  be  sterile.  Such 
procedures  must  include  validation  of 
any  sterilization  process. 

In  addition  to  tne  above  highlights, 
the  agency  notes  that  persons  holding 
an  approved  new  drug  application 
(NDA)  or  abbreviated  application  for  a 
nonsterile  aqueous-based  drug  product 
for  oral  inhalation  must  submit  to  FDA 
a  supplemental  application  describing 
the  new  manufacturing  process  under 
§  314.70(b)  or  §  314.97  (21  CFR 
314.70(b)  or  314.97).  The  proposed  rule 
stated  that  if  a  manufacturer  intended  to 
sterilize  a  product  by  terminal 
sterilization,  the  manufacturer  must 
obtain  prior  FDA  approval  for  such 
change  under  §  314.70(b)(2).  but  if  a 
manufacturer  intended  to  sterilize  a 
product  by  aseptic  processing  they  may 
make  the  change  at  the  time  a 
supplemental  application  is  submitted 
under  §  314.70(c)(1).  The  agency  has 
now  determined  that  the  technological 
complexity  of  aseptic  processing 
warrants  prior  approval  of  any  changes 
in  the  manufacturing  process. 
Accordingly,  the  agency  concludes  that 
all  manufacturing  changes  related  to 
sterility  requirements  require 
supplemental  applications  to  be 
submitted  and  approved  under 
4?  314.70(b)(2)  prior  to  making  any 
changes.  In  November  1999.  a  guidance 
related  to  this  topic,  entitled  "Changes 
to  an  Approved  NDA  or  ANDA." 
became  available.  This  guidance  states 
that  the  agency  considers  a  change  in 
the  sterilization  process,  e.g.  from 
aseptic  processing  to  terminal 
sterilization  or  vice  versa,  a  major 
change  to  any  approved  application  for 
which  the  manufacturer  should  submit 
a  prior  approval  supplement.  The 
agency  notes  that  a  proposed  rule 
entitled  "Supplements  and  Other 
Changes  to  an  Approved  Application.  " 
published  in  the  Federal  Register  of 
lune  28,  1999  (64  FR  34608).  This 
proposed  rule  is  currently  being 
finalized  and  may  further  affect  the 
filing  of  supplemental  applications 
related  to  this  rule. 

The  following  information  should  be 
included  in  a  supplemental  application 
related  to  this  rule: 

•  Complete  validation  data  for  the 
aseptic  process  (see  November  1994 


guidance  document  entitled  "Guidance 
for  Industr>-  for  the  Submission  of 
Documentation  for  Sterilization  Process 
Validation  in  Applications  for  Human 
and  Veterinary  Drug  Products"); 

•  For  abbreviated  applications,  an 
executed  batch  record  for  a  production 
batch  of  the  product  using  the  approved 
formulation; 

•  In-process  and  release  control  data; 

•  Updated  release  specifications  that 
include  sterility; 

•  Three  months  accelerated  stability 
data; 

•  An  updated  stability  protocol  to 
include  either  sterility  or  container/ 
closure  integrity  testing  initially  and  at 
expir\';  and 

•  A  commitment  to  place  the  first 
three  commercial  batches  into  the 
routine  stability  program  and  submit  the 
data  in  annual  reports. 

III.  Comments  on  the  Proposed  Rule 

The  agency  received  a  total  of  61 
comments  on  the  September  23.  1997. 
proposed  rule.  Forty-nine  of  those 
comments  were  from  consumers  of  an 
OTC  aqueous  solution  of  epinephrine 
sold  in  a  kit  with  an  atomizer.  Of  the 
remaining  12  comments.  8  were  from 
industn,',  2  were  from  associations  of 
health  care  professionals,  1  was  from 
academia.  and  1  was  from  a  Federal 
Government  agency.  The  majority  of 
comments  requested  clarification  of  the 
scope  of  the  rule  and  the  drug  products 
intended  to  be  covered,  and  also 
discussed  the  economic  impacts  of  the 
proposed  rule. 

A.  Covered  Products 

1.  The  proposed  rule  stated:  "All 
inhalation  solutions  for  nebulization 
shall  be  manufactured  to  be  sterile  " 
(proposed  §  200.51(a)).  Several 
comments  indicated  that  the  scope  of 
drug  products  intended  to  be  covered  by 
the  proposed  rule  was  either  unclear  or 
overbroad.  Some  of  the  comments  asked 
whether  intranasal  sprays  would  be 
subject  to  the  rule.  One  comment  asked 
whether  both  OTC  and  prescription 
drugs  were  covered.  Three  comments 
suggested  clarifv'ing  that  only  aqueous- 
based  drug  products  are  subject  to  the 
rule.  One  comment  interpreted  the 
proposed  rule  to  cover  OTC  and 
prescription  drugs  dispensed  out  of  a 
manufacturer's  primary  packaging 
container  into  a  separate,  secondary  and 
independent  device  prior  to 
administration  to  the  end  user  or 
patient,  excluding  nebulized  or 
atomized  sprays  for  inhalation.  The 
comment  stated  that  primar\' 
formulations  should  include  both 
single-dose  and  multiple-use  sterile 
products  to  eliminate  microbial 


contamination  during  use.  One 
comment  suggested  that  the  rule  cover 
inhalation  suspension  products,  stating 
that  they  contain  more  nutrients  that 
contaminating  microorganisms  can 
metabolize  than  do  inhalation  solutions, 
and  suggested  that  the  title  of  the  rule 
be  modified  to  reflect  this  change. 

The  agency  has  considered  these 
comments  and  agrees  that  further 
clarification  of  products  covered  by  the 
rule  is  warranted.  In  response  to  these 
comments,  the  agency  has  revised  the 
final  rule  to  state:  ",MI  aqueous-based 
drug  products  for  oral  inhalation  must 
be  manufactured  to  be  sterile."  Because 
the  rule  covers  only  drug  products 
administered  orally,  it  does  not  cover 
nasal  sprays.  Because  the  rule  covers 
only  aqueous-based  drug  products, 
pressurized  metered-dose  inhalers  are 
not  covered.  All  marketed  prescription 
and  OTC  drugs  are  covered  by  the  rule. 

The  agency  agrees  with  the  comment 
that  inhalation  suspension  products 
pose  contamination  risks  at  least  as 
great  as  those  of  inhalation  solution 
products.  Aqueous-based  suspension 
drug  products  for  oral  inhalation  would 
also  bypass  many  of  a  patient's  natural 
defense  mechanisms  and.  if 
contaminated,  pose  similar  risks. 
However,  all  currently  marketed 
inhalation  suspension  drug  products  are 
metered-dose  inhalers  and.  because  they 
are  metered-dose  inhalers,  are  not 
subject  to  this  final  rule.  Any  aqueous- 
based  oral  inhalation  suspension  drug 
products  approved  in  the  future  that  are 
not  metered-dose  inhalers  are  subject  to 
this  rule. 

B.  Pharmacy  Compounding 

2.  One  comment  asked  whether  the 
proposed  rule  would  cover  solutions  for 
oral  inhalation  compounded  under 
applicable  practice  of  pharmacy 
provisions  and  regulations  Another 
comment  stated  that  a  large  fraction  of 
nebulizer  solutions  sold  in  the  United 
States  are  compounded  in  pharmacies 
and  suggested  that  such  facilities  use 
chemicals  of  dubious  quality,  that  such 
solutions  are  dispensed  in  unsafe  vials, 
and  that  preser\'atives  used  are 
contraindicated  in  anti-asthma 
products.  This  comment  supported  the 
rule  and  suggested  that  the  rule  would 
resolve  issues  of  compounding  in 
pharmacies  which,  the  comment  stated, 
results  in  millions  of  dollars  in 
Medicare  fraud. 

Compounding  occurs  when  a 
pharmacist  or  physician  mixes, 
combines,  or  alters  ingredients  to  create 
a  customized  drug  product  for  an 
individual  patient.  The  issue  of 
pharmacy  compounding  is  addressed  in 
section  127  of  the  Food  and  Drug 
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Aiiministration  Mixli'rnizatioii  Act  of 
1497  (Pub   I,.  ID.^-llf^).  SfH:tion  127 
adiis  .SH(  tion  5():JA  to  th»>  ait  (21  USC. 
AS.U)   .S»'(  tioii  5(),<A(b)(,J)(A)  of  the'  a(  t 
provides  that  a  dnij{  priidu(  t  inav 
qualifv  fur  excinptiDiis  fnim  curtain 
provisions  of  th»'  ai  t.  including  ("(IMP 
rt-tiuinMiitMils  (section  r)()l(a)(li)(H)  of  the 
act)  if.  among  othrr  i  onditions,  the  drug 
product  is  not  idtfiitififd  bv  regulation 
as  a  drug  product  that  presents 
demonstrable  diffi(  ulties  for 
compounding  that  reason.iblv 
denionstratt>  <ni  adverse  effect  on  the 
safety  or  effectiveness  of  that  drug 
product   FDA  intends  to  issue 
regulations  to  implement  section 
.SO;}A(b)(:t|(A)  of  the  a<  t   During  ttie 
course  of  that  rulemaking,  tht?  ageni  v 
intends  to  consider,  among  other  issues, 
whether  a(iueous-b,ised  drug  pro<lucts 
for  oral  inhalation  [)resent  demonstr.ible 
difficulties  for  < ompounding  th.it 
reason.iblv  demonstrate  .in  .idvt-rse 
effect  on  the  safefv  or  effectiveness  of 
that  drug  product   (lompounded 
.upieous-based  drug  products  for  or.il 
inhalation  th.it  f.iil  to  meet  .inv  of  the 
cunditions  of  section  fJOlA  of  the  act  are 
subject  to  the  statutory  CC.Mi'  provision 
(section  .'■i()UA)(2)(H|  ofthea(.t)  and. 
thendore.  are  subjec  t  to  the 
recpiirements  of  this  fin.il  rule. 

3.  Several  comnjents  asked  whether 
the  pro[)osed  rule  .iddresses  m.iintaining 
the  sterility  of  inulti[)le  use  containers 
after  the  1  ontainer  is  opened  and  <.los4>d 
for  later  use  These  i omments  stated 
that  there  is  a  high  risk  of  <:oiit.imin.ition 
of  inhalation  drug  produi  ts  when 
multiple-use  ( ont.iiners.  eg,  bottles 
with  droppers,  are  opened  and  used  in 
a  nonsterile  environment   One  ( (imniriit 
.isked  whether  the  rule  would  recpiirc 
single-dose  (  ont.iiners  for  one  tiriie  use 
Two  ( ominenfs  noted  th.il  new 
packaging  is  either  on  the  m.irket  or  in 
development  th.it  would  eliminate  the 
ivhhI  to  transfer  ,i(|iieous-l).ised  drugs 
into  sep.ir.ite  set  ond.irv  ri'(  rjit.K  les 
thus  rediK  ing  the  potenti.il  for  mi(  rol)i.il 
contamination. 

The  .igency  recognizes  th.it  multiple 
use  (ont.iiners  raise  issues  id  mii  robi.il 
cont.imin.ition  when  .iseptii   h.indling 
procedures  are  not  used  either  by  a 
patient  at  home  or  in  a  hospital  setting 
However,  the  intent  of  this  rule  is  to 
ensure  sterility  from  the  [loint  ot 
manufaiture  The  rule  is  intended  to 
prevent  cont.imin.tted  produt  ts  from 
being  distributed  by  m.inufacturers. 
While  the  ageiK  \  en(  our.iges  the  use  of 
singlt!-dose  cont.nners.  the  .igency  is  not 
retpiiring  their  use  at  this  lime.  The 
agency  supports  innovations  in  new 
p.ick.iging  th.it  would  redui  e  the 


likelihood  of  microbial  (.ontaniination. 
The  agency  has  no  (  urrent  plans, 
however,  to  require  the  use  of  such 
pack.jging  by  manufacturers. 

n  AiUimK  roltitil  Prfscnatives 

4  One  (oinmt'nt  suggested  that  the 
proposed  rule  was  a  "simplistic  fix"  for 
a  series  of  (imijilex  problems  including 
inadequate  antimicrobial  preservation 
systems  for  in-use  contamination 
control,  inadequate  I'  ,S  Pharmacopeia 
(U.SP)  microbiologic  al  testing  methods, 
and  defec  tive  hospital  infection  i:(mtrol 
procedures   The  comment  ijuestioned 
the  adequacy  of  microbial  limits  testing, 
in  particular  i'SP  procedure  <f)l>,  to 
reliably  detect  the  prevalent 
i;onfaniinants  of  inhalatum  drug 
procluc  ts.  The  comment  also  suggested 
that  there  is  no  evidenc:e  for  the 
assumption  underlying  the  proposed 
rule  that  contaminating  organisms  have 
developed  resistance  to  the 
antimicrobial  preservativ*'  systems  used. 
The  comment  stated  that  organisms 
historically  known  to  be  resistant  to 
benzalkonium  chloride  h.ive  been  noted 
,111(1  that  mistakes  have  oc:cnirred  when 
companies  have  made  errors  designing 
.1  prociuct's  antimicrobial  preservative 
system.  The  comment  also  noted  the 
inadvisabilitv  of  using  a  single 
preservative  in  the  manufac;turing 
process  and  suggesttul  that  the  propcjsed 
rule  shows  that  the  agency  now  believes 
preservatives  are  to  be  used  to  address 
inadecjuate  manufac  turing 
(ontaminaticm  c:cmtrols  that  wer«' 
previously  c  onsidered  to  be  serious 
(  !(;MP  violations 

Another  comment  ac  knowledged  that 
some  antimic  robial  preservatives  are  no 
longer  effective  because  resist. inc:e  to 
tbem  in  (  ertain  bacterial  strains  has 
developed,  and  expressj'd  concern  as  to 
whether  this  problem  would  be 
.iddressed  b\  the  rule  .Similarly,  a 
different  comment  noted  microbial 
(  oiit.imination  in  spite  of  preservatives 
This  (  omment  indicattKi  support  for 
sterile,  .idditive-free  solutions,  noting 
th.it  one  disadvantage  of  preservatives  is 
that  they  may  be  contraindic  ated  in 
.inli-asthm.itic  produc  ts   This  comment 
st.ited  th.it  ben/alkonium  c  hloride  is  a 
known  bronc  hoconslrictor 
(ontraindicated  in  antiasthmatic: 
produc  ts  and  that  edetic  acid,  while  not 
as  potent  .IS  ben/alkonium  chloride, 
causes  bronc  hosp.ism  and  would  not  be 
present  in  .in  ideal  nebulizer  solution 

.\ntimic  robial  prt^servatives  are  added 
to  dosage  forms  to  protect  them  from 
microbial  cont.imination  The  I'.SP 
sf.iles  that  .intimicTobial  agents  should 
not  be  used  soltdy  to  reduc:e  the  viable 
inic  robial  count  as  a  substitute  for  good 
manufac  turing  practices  The  l',SP  sets 


forth  tests  for  estimating  the  presence, 
or  absence,  of  microorganisms.  U.SP 
procedure  <61>  sets  forth  tests  for  the 
estimation  of  the  number  of  viable 
aerobic:  mic:roorganisms  present  and  the 
absence  of  designated  microbial  spec:ies 
in  both  raw  materials  and  finished  form 
drug  products  FDA  recognizes  that  both 
sterile  and  nonsterile  drug  produc.ts  may 
c;cmtain  preservative  systems  to  control 
bactf'ria  and  fungi  that  may  be 
inadvertently  introduc:eci  during 
manufacturing  or  use. 

Concerning  the  comment  that  the 
proposed  rule  represents  an 
inappropriate  policy  change  in  allowing 
preservatives  to  be  used  to  address 
inadequate  manufacturing 
contamination  controls,  this  rule  does 
not  change  the  agency's  polic:y  of 
c:onsidering  such  use  of  preservatives  a 
serious  CGMP  violation.  To  the  extent 
agency  policy  is  refiectod  in  the  USP. 
the  I'.SP  clearly  states  that  while 
situations  may  arise  where  the  use  of  an 
antimicrobial  preservative  may  be 
necessan'  to  minimize  the  proliferation 
of  microorganisms,  all  useful 
antimicrobial  agents  are  toxic 
substances. 

The  agency  agrees  with  the  comment 
acknowledging  that  some  antimic;robial 
preservatives  are  no  longer  fully 
effective  because  certain  bacterial 
strains  have  developed  resistance.  The 
agency  disagrees  with  the  comment  that 
suggests  there  is  no  evidence  that 
contaminating  organisms  have 
developed  resistance  to  antimicrobial 
preservatives.  Bacteria  best  identified  as 
belonging  to  the  PsfuHnmonas  family 
have  been  known  for  many  years  to 
survive  and  grow  in  commercial 
preparations  of  quanternarv  ammonium 
c:ompounds  such  as  benzalkonium 
chloride,  (See.  for  example.  Adair,  F.W., 
S  C;  Geftic.  and  |  Gelzer,  "Resistance  of 
Pseudomonas  to  Quaternary 
Ammonium  Compounds:  I.  Growth  in 
Benzalkonium  (ihloride  .Solution," 
Applied  Micrnbtnlo^y.  vol.  18,  pp.  299- 
.102.  19fi9   See  also,  Dixon.  R  E..  iM  al.. 
"Aqueous  Quaternary  Ammonium 
Antiseptic:s  and  Disinfectants."  journal 
nf  thf  Anwncan  Sfedical  Association. 
vol.  23K,  pp   2415-2417.  1976.)  In  fact, 
the  albuterol  sulfate  product  recalled  in 
lanuary  1994,  discussed  in  the  proposed 
rule,  contained  benzalkonium  chloride, 
an  antimicrobial  preservative,  yet  the 
preservative  failed  to  prevent  microbial 
contamination  of  the  product.  As  of 
October  28.  1997.  the  agency's 
Spontaneous  Reporting  System  (SRS) 
reported  that  this  albuterol  sulfate 
incident  was  associated  with  a  total  of 
2,846  c:ases  including  1,498  serious 
cases,  1.163  hospitalizations,  and  441 
deaths 
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The  agency  acknowledges  the  public 
health  need  for  sterile,  additive-free, 
aqueous-based  drug  products  for  oral 
inhalation  for  the  segment  of  the 
population  for  whom  antimicrobial 
products  are  contraindicated  (e.g.. 
sensitive  patients  with  asthma  and  other 
pulmonary-  diseases).  To  this  end,  the 
agency  encourages  the  manufacture  of 
sterile,  additive-free,  single-do.se  drug 
products  for  oral  inhalation.  However, 
the  agency  is  not  at  this  time  requiring 
that  all  aqueous-based  drug  products  for 
oral  inhalation  be  manufactured  in 
single-dose  containers. 

Tne  agency  recognizes  that  microbial 
limits  tests  have  not  prevented  serious 
microbial  contamination  of  nonsterile 
inhalation  drug  products  in  the  past. 
Endproducl  microbial  limits  tests 
performed  prior  to  distribution  may  not 
be  capable  of  detecting  low  levels  of 
contamination.  Products  that  initially 
pass  the  microbial  limits  test  may 
support  the  growth  of  contaminating 
organisms  that  could  later  increase  to 
unacceptable  levels.  The  agency 
believes  that  requiring  the  sterility  of 
such  products  from  the  point  of 
manufacture  will  reduce  the  likelihood 
of  microbial  contamination. 

The  agency  recognizes  that 
contamination  of  these  products  may 
occur  during  usage.  Such  contamination 
may  occur  because  of  inadequate 
handling  procedures,  including 
defective  hospital  infection  control 
procedures,  or  patient  handling  errors. 
The  agency  notes  that  the  National 
Center  for  Infectious  Diseases  of  the 
Centers  for  Disease  Control  and 
Prevention  is  sponsoring  initiatives  on 
preventing  nosocomial  transmission  of 
antimicrobial-resistant  microorganisms 
and  directs  those  interested  to  their 
Internet  at  www.cdc.gov/ncidod/  for 
related  information.  The  agency 
encourages  hospital  personnel  and 
patients  to  follow  instructions  in  the 
labeling  for  such  products,  including 
any  precautions  for  use.  The  agency 
emphasizes  the  importance  of  following 
proper  handling  technique  when 
transferring  these  products  from  their 
original  container  into  an  atomizer  or 
nebulizer.  FDA  has  determined  that  the 
best  way  for  it  to  prevent  future  public 
health  problems  associated  with 
contaminated  aqueous-based  drug 
products  for  oral  inhalation  is  to  require 
sterility  at  the  point  of  manufacture. 

E.  Costs  of  Compliance 

In  the  proposed  rule,  FDA  estimated 
that  the  affected  industry  would  incur 
total  annual  compliance  costs  of 
$192,000  to  $1,210,000  (after 
amortization  over  10  years  at  a  7  percent 
interest  rate),  mostly  for  constructing 


clean  rooms  in  the  five  manufacturing 
facilities  believed  to  be  using  a 
nonsterile  production  process.  Several 
of  the  comments  addressed  aspects  of 
FDA's  original  analysis  of  economic 
impacts. 

5.  Three  comments  stated  that  FDA 
had  underestimated  the  costs  of 
compliance  and  two  comments 
provided  estimates  of  compliance  costs 
for  their  companies,  although  they  did 
not  provide  the  bases  for  these 
estimates. 

FDA  has  considered  these  estimates 
and  has  revised  its  compliance  cost 
estimates  for  the  final  rule,  as  described 
in  section  V  of  this  document.  "Analysis 
of  Economic  Impacts."  The  agency's  full 
cost  analysis  is  based  on  a  report 
prepared  by  its  contractor.  Eastern 
Research  Group  (ERG)  (available  in  the 
docket)  entitled  "Cost  Impact  on  the 
Pharmaceutical  Industry  of  Final 
Sterility  Requirements  for  Inhalation 
Solution  Products."  and  the  comments 
mentioned  above. 

6.  The  U.S.  Small  Business 
Administration  (SEA)  commented  that 
there  was  insufficient  information  on 
the  record  to  evaluate  the  need  for  the 
regulation,  as  measured  by  the 
incidence  of  illness,  against  the 
enormous  cost  of  compliance. 

The  proposed  rule  listed  several 
incidents  of  contaminated  inhalation 
drug  products  that  jeopardized  the 
public  health  and  safety  and  were  the 
subject  of  product  recalls  (62  FR  49638 
at  49639).  The  proposed  rule  did  not, 
however,  provide  data  on  adverse 
events  associated  with  these  recalls.  The 
agency  notes  that  as  of  October  28,  1997. 
FDA's  SRS  reported  that  the  albuterol 
sulfate  product  recalled  in  January'  1994, 
discussed  in  the  proposed  rule,  was 
associated  with  2,846  reports  of  adverse 
events  including  441  deaths.  FDA 
believes  that  this  evidence,  along  with 
the  resistance  to  microbial  preservatives 
and  the  growth  potential  of  the 
Pseudomonas  family  of  bacteria, 
provides  the  public  health  and  safety 
justification  for  this  rule.  Further,  as  the 
revised  compliance  costs  of  the  final 
rule  are  estimated  at  $10.1  million  per 
year,  the  agency  believes  that  public 
health  and  safety  concerns  outweigh  the 
compliance  burdens. 

F.  Training  Costs 

7.  SEA  noted  the  lack  of  training  costs 
for  sterility  procedures  in  the  agency's 
original  cost  estimates.  FDA  agrees  with 
this  comment,  and  training  costs  are 
now  included  in  its  final  estimate. 

G.  Enforcement  of  CGMP  Regulations 

8.  One  comment  suggested  that 
enforcement  of  CGMP  regulations  and 


monitoring  of  unethical  repackaging 
operations  would  be  more  effective  and 
less  costly  then  requiring  firms  to 
convert  to  sterile  processes. 

The  agency  has  determined  that 
adherence  to  CGMP  regulations  without 
appropriate  sterilization  procedures 
does  not  provide  an  adequate  level  of 
assurance  that  aqueous-based  drug 
products  for  oral  inhalation  will  be  free 
of  contaminants.  Based  on  past 
incidents  of  serious  health  risks  to 
users,  the  agency  has  determined  that 
enforcement  of  CGMP's  is  not  enough  to 
ensure  these  products  are  contaminant- 
free  when  they  leave  the  manufacturer 
for  distribution.  Antimicrobial 
preser\'atives  used  in  these  products 
may  not  be  effective  because  many 
bacteria,  including  Pseudomonas  spp., 
have  developed  resistance  to  these 
preservatives.  The  albuterol  sulfate 
product  recalled  in  January  1994. 
discussed  in  the  proposed  rule, 
contained  benzalkonium  chloride,  an 
antimicrobial  preservative,  yet  the 
preservative  failed  to  prevent  microbial 
contamination  of  the  product. 
Resistance  to  preser\'atives  is  not 
species  specific:  strains  of  many  species 
are  resistant.  Furthermore,  use  of  a 
single  preservative  in  a  nonsterile 
inhalation  drug  product  for  an  extended 
period  may  actually  select  for 
preservative-resistant  strains  of 
Pseudomonas  spp.  or  other  bacteria. 
Similarly,  although  the  agency 
recognizes  the  importance  of  the 
enforcement  of  repackaging  regulations, 
this  rule  is  intended  to  help  ensure  that 
products  are  sterile  at  the  point  of 
manufacture. 

H.  Hazard  Analysis  and  Critical  Control 
Point  IHACCPI  Program 

9.  SEA  recommended  the  use  of  a 
HACCP  program,  like  that  used  for  the 
food  industry-.  SEA  stated  that  a  HACCP 
program  would  reduce  compliance 
costs. 

HACCP  is  a  preventive  system  of 
hazard  control  used  primarily  in  the 
food  industry.  The  HACCP  concept  is  a 
systematic  approach  to  the 
identification  and  assessment  of  the  risk 
of  biological,  chemical,  and  physical 
hazards  that  may  occur  in  a  particular 
production  process  or  practice  and  the 
control  of  those  hazards.  Under  HACCP. 
the  producer  develops  a  plan  that 
anticipates  and  identifies  the  points  in 
the  production  process  where  a  failure 
would  likely  result  in  a  hazard  being 
created  or  allowed  to  persist.  These 
points  are  referred  to  as  critical  control 
points  (CCP's).  Under  HACCP, 
identified  CCP's  are  systematically 
monitored  to  ensure  that  critical  limits 
are  not  exceeded,  and  records  are  kept 
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(if  that  monitoring  Corrottivi'  action.s 
are  taken  wh»!n  control  of  a  (iCP  is  lo.st 
and  these  actions  ar»f  (iiu:umente(i.  Th»' 
effectiveni'ss  of  HACXIF  is  also 
systematiially  verififd  by  thf  pnxessor 
Because  of  the  pf)tential  public  health 
<:onsequenc.es  of  <:ontaniinated  a(|ueous- 
based  drug  products  for  oral  inhalation, 
as  shown  bv  the  iiu  idents  (  ited  earlier 
in  this  document,  the  agency  concludes 
that  a  HACCP  system  is  not  an  adequate 
substitutt!  for  sterilization  reijuirements 

/  CI f II n  Rooms 

10.  Another  comment  stated  that  the 
proposed  rule  would  limit  the  use  of 
each  clean  room  to  one  product  and 
(juestioned  the  necessity  of  this 

r-'DA  is  aware  that  the  trade  press  has 
reported  that  the  proposed  rule  would 
recjuire  one  product  per  clean  room. 
FDA  IS  clarifying  that  this  interpretation 
of  the  proposed  rule  is  inaccurate   FDA 
did  not  intend  to  limit,  and  is  not 
limiting,  each  clean  room  to  the 
manufacture  of  only  one  inhalation 
product. 

/  Sprcific  OTC  Drug  Product 

1 1  The  agency  received  49  comments 
from  consumers  of  an  OTC!  asthma 
inhalant.  BrtMtheasy.  as  well  as  one 
comment  from  the  manufacturer  of  the 
Breatheasy  product,  Fast:al  Co.,  Inc.,  of 
Bellevue.  WA   Pascal  Co  ,  Inc  . 
distributed  a  lettttr  to  consumers  of  its 
produc;t  stating  the  agent  y's  new  policy 
would  require  that  all  inhalants  be 
manufac:tured  in  ilean  rooms  and 
suggesting  that  overhead  costs  to 
produce  clean  rooms  would  far  exceed 
annual  sales  of  this  product.  Pascal 
stated  that  the  rule  would  be  cost 
prohibitive  for  the  comp.iny  <uid  would 
require  it  to  discontinut?  manufaciture  of 
the  product  The  49  letters  from 
consumers  of  this  product  indicated  that 
they  had  bet>n  informed  by  Pascal  Co  , 
Inc.,  that  the  new  poli(  y  would  re()uire 
the  manufacturer  to  discontinue 
manufacture  of  the  product  These 
letters  testified  to  individual 
experiences  with  the  product,  stating 
duration  of  use.  some  for  as  many  as  50 
or  60  years,  lack  of  any  ill  effects  or 
quality  problems,  iinitjue  needs  met  by 
the  product  exclusive  of  any  other 
available  remeily,  and  the  low  cost  of 
the  product. 

The  agency  has  reviewed  the  c  oncems 
of  individuals  who  have  used  this 
product  for  many  years  and  who  are 
understandably  (  oncerned  about  it 
being  discontinued   The  agency 
contacted  Pascal.  Inc  ,  and  reviewed  the 
labeling  of  the  produc  t  to  determine  if 
it  is  the  type  of  product  intended  to  be 
covered  by  the  rule. 


The  Breatheasy  product  is  a  2-percent 
buffered  aqueous  solution  of 
epinephrine  that  comes  in  a  kit  that 
contains  an  atomizer.  Breatheasy  is  the 
type  of  product  that  has  raised  serious 
cioncerns  about  the  health  and  safety  of 
individuals  using  such  products  and  it 
is  an  example  of  the  type  of  product 
intended  to  be  covered  by  the  final  rule 
The  agency  has  determined  that  other, 
alternative  OTC!  epinephrine  inhalation 
proflucts,  which  do  not  raise  the  safety 
concerns  of  this  product,  are  available 
on  the  market  to  treat  the  symptoms  of 
tht'se  individuals.  .Should  Breatheasy 
become  unavailable,  the  agency  suggests 
that  individuals  consult  their  health 
care  practitioners  for  the  identity  of  an 
appropriate  alternative  (ITC  product. 

IV.  Effective  Date 

12.  Two  c:omments  stated  that  the 
time  for  implementation  was  too  short 
<ind  impractical  for  conversion  to  sterile 
processes.  Both  comments  requested  up 
to  a  2-year  phase-in  period  to  allow 
development  time  for  packaging, 
stabilitv  data,  and  facility  modifications. 
•SBA  stated  that  allowing  a  1-year 
transition  period,  as  proposed,  was  not 
sufficient  The  comment  requested  a 
transition  period  of  2  years. 

FDA  has  considered  these  comments 
and  has  decided  to  lengthen  the 
effective  date  to  2  years  after  publication 
of  the  final  rule  to  give  each  firm  a 
longer  period  of  time  to  implement  the 
new  sterility  requirements 

The  final  rule  prohibits  all 
manufacturers  of  nonsterile  aqueous- 
based  drug  products  for  oral  inhalation, 
including  tho-se  products  currently 
approved,  from  introducing  or 
delivering  for  introduction  into 
interstate  commerce  any  such  products 
that  are  nonsterile  beginning  2  years 
after  the  date  of  publication  of  the  final 
rule  in  the  Federal  Register 

Holders  of  approved  NDAs  and 
abbreviated  new  drug  applications 
(ANDA"s)  must  submit  supplemental 
applications  to  FDA  to  establish  sterility 
of  these  products  within  2  years  after 
the  publicatum  of  the  final  rule  in  the 
Federal  Register 

.\n\  NDA  or  ANDA  for  a  nonsterile 
aipieous-based  drug  product  for  oral 
inhalation  under  review  by  FDA  on  or 
after  the  date  of  publication  of  the  final 
rule,  but  before  the  effective  date  of  the 
final  rule  may  be  approved  if  the 
application  is  otherwise  approvable  and 
the  applicant  agrees  to  establish  the 
sterility  of  its  drug  produc:t  in  a 
supplemental  applic:ation  by  the 
effective  date  ()n  or  after  the  effective 
date  of  the  final  rule,  FDA  will  refuse  to 
approve  an  NDA  or  ANDA  for  an 
aqueous-based  drug  product  for  oral 


inhalation  if  the  applicant  has  not 
established  the  sterility  of  the  product. 

V.  Analysis  of  Impacts 

A.  Introduction 

FDA  has  examined  the  impacts  of  the 
final  rule  under  Executive  Order  12866. 
the  Regulatory-  Flexibility  Act  (5  U.S.C. 
601-612)  (as  amended  by  subtitle  D  of 
the  Small  Business  Regulatory-  Fairness 
Act  of  1996  (Pub.  L.  104-121)),  and  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104^).  Executive  Order  12866 
directs  agencies  to  assess  all  costs  and 
benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  select  regulators- 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety, 
and  other  advantages:  distributive 
impacts:  and  equity).  Under  the 
Regulatory-  Flexibility  Act,  if  a  rule  has 
a  significant  impact  on  a  substantial 
number  of  small  entities,  an  agency 
must  analyze  rt?gulator\'  options  that 
would  minimize  any  significant  impact 
of  the  rule  on  small  entities.  The 
Unfunded  Mandates  Reform  Act 
requires  agencies  to  prepare  an 
assessment  of  anticipated  costs  and 
benefits  before  enacting  any  rule  that 
may  result  in  an  expenditure  in  any  one 
year  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  (adjusted 
annually  for  inflation). 

FDA  concludes  that  this  final  rule  is 
consistent  with  the  principles  set  forth 
in  the  Executive  Order  and  in  these  two 
statutes.  FDA  estimates  that  the  final 
rule  would  impose  annual  compliance 
costs  on  industry  of  about  $10.1  million. 
In  addition,  the  final  rule  is  a  significant 
regulatory  action  as  defined  by  the 
Executive  Order  and  was  subject  to 
review  under  the  Executive  Order.  FDA 
has  also  determined,  as  explained  later 
in  this  section,  that  the  final  rule  may 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
This  section,  along  with  the  report  by 
FDA's  contractor  ERG.  constitutes  the 
agency's  final  regulatory  flexibility 
analysis  as  required  under  the 
Regulatory-  Flexibility  Act.  Further, 
because  this  final  rule  makes  no 
mandates  on  government  entities  and 
will  result  in  expenditures  of  less  than 
$100  million  in  any  one  year,  FDA  need 
not  prepare  additional  analyses  under 
the  Unfunded  Mandates  Reform  Act. 

B  Compliance  Requirements  and  Costs 

FDA  is  amending  its  regulations  to 
require  that  all  prescription  and  OTC 
aqueous-based  inhalation  solutions  or 
suspensions  in  single-dose  or  multiple- 


Federal  Register/ Vol.  65,  No.  103 /Friday.  May  26,  2000 /Rules  and  Regulations 


34087 


use  primar\'  packaging  administered 
orally  via  a  secondarv'  device  or  other 
ancillarv-  hardware  (e.g..  an  atomizer, 
nebulizer,  or  pump),  be  manufactured  to 
be  sterile.  This  does  not  include 
inhalation  solutions  administered  by 
pressurized  metered  dose  inhalers.  FDA 
believes  this  action  is  necessary  to  help 
ensure  the  safety  and  efficacy  of  these 
products,  due  to  reports  of  adverse  drug 
experiences  from  contaminated 
nonsterile  inhalation  solutions  and 
recalls  of  these  products. 

In  the  preamble  to  the  proposed  rule 
published  September  23,  1997,  FDA 
estimated  that  the  affected  industrv- 
would  incur  total  annual  compliance 
costs  of  $192,000  to  $1,210,000  (after 
amortization  over  10  years  at  a  7  percent 
interest  rate),  mostly  for  constructing 
clean  rooms  in  the  five  manufacturing 
facilities  believed  to  be  using  a 
nonsterile  production  process.  Several 
of  the  comments  to  the  proposed  rule 
addressed  aspects  of  FDA's  original 
analysis  of  economic  impacts.  These 
comments  are  addressed  in  section  III  of 
this  document  and  below. 

FDA  has  reviewed  its  original 
compliance  cost  estimates  in  light  of  the 
comments  to  the  proposed  rule,  and  has 
determined  that  it  underestimated 
compliance  costs  to  industry.  The 
agency's  revised  estimates  are  fully 
described  in  the  ERG  report  on 
compliance  costs  (available  in  the 
docket). 

In  the  proposed  rule,  FDA  estimated 
that  up  to  five  firms  may  still  be  using 
a  nonsterile  manufacturing  process  for 
inhalation  solutions.  ERG  found  that 
eight  firms  would  be  affected  by  the 
final  rule  because  they  use  nonsterile 
manufacturing  processes.  The  ERG 
estimate  assumes  that  some  products 
with  an  uncertain  classification  were 
actually  nonsterile. 

ERG  concluded  that  the  final  rule 
would  impose  a  total  annual  cost  of 
$10.1  million  (after  amortization  of 
capital  costs  over  10  years  at  a  7  percent 
interest  rate).  The  majority  of  these 
annual  costs  (S8  million)  are  attributed 
to  the  increase  in  annual  operating  costs 
for  two  large  manufacturers.  This 
estimate  was  derived  from  the  comment 
of  one  of  the  large  companies,  which 
indicated  that  its  operating  costs  would 
increase  by  $4  million,  primarily  due  to 
the  lower  labor  productivity  that  results 
from  the  extra  activities  necessary  when 
operating  in  a  sterile  environment.  One- 
time capital  and  related  costs  are 
estimated  at  about  $8.3  million  for 
converting  to  the  sterile  production 
process,  including  the  planning, 
constructing  and  equipping  of  clean 
rooms,  training  of  employees,  and 
revalidation  of  production  processes. 


On  an  armualized  basis  (after  amortizing 
over  10  years  at  a  7  percent  discount 
rate),  these  costs  are  projected  at 
$600,000  per  year  for  each  of  these  two 
large  manufacturers. 

■fhe  other  six  manufacturers,  which 
produce  nonsterile  inhalation  products 
with  much  lower  annual  revenues 
(about  $1  million  or  less),  are  not 
expected  to  convert  their  production 
proces-.es.  due  to  the  relatively  high 
compliance  costs  compared  to  the 
revenues  from  these  products.  Instead. 
ERG  projected  that  one-half  of  these 
firms  would  transfer  production  of  these 
products  to  a  contract  manufacturer, 
with  an  estimated  increase  in 
manufacturing  costs  of  about  30  percent, 
resulting  in  an  additional  $900,000  per 
year  in  costs.  The  other  one-half  of  these 
small  volume  manufacturers,  those  with 
the  smallest  revenues,  are  expected  to 
discontinue  these  products  altogether. 
Consumers  of  the  discontinued  products 
are  expected  to  switch  to  alternative 
products.  FDA  believes,  based  on  the 
small  volume  of  affected  sales,  the  wide 
availability  of  competing  products,  and 
the  probable  low  elasticity  of  product 
demand,  that  the  loss  of  consumer  and 
producer  value  due  to  this  regulation 
would  be  extremely  small. 

After  further  review,  FDA  also 
decided  to  require  inhalation 
suspension  products,  other  than 
suspensions  in  pressurized  metered 
dose  inhalers,  to  be  sterile  although  they 
had  not  been  included  in  the  proposal. 
There  are  currently  five  approved 
inhalation  suspension  products. 
Because  they  are  all  metered-dose 
inhalers,  however,  they  are  not  covered 
under  the  final  rule.  Further,  FDA  does 
not  expect  to  receive  any  new 
applications  for  inhalation  suspensions 
that  are  nonsterile.  as  the  current 
procedures  for  new  products  are  likely 
to  include  a  sterilization  process.  Thus, 
FDA  has  not  raised  its  compliance  cost 
estimates  due  to  the  addition  of 
inhalation  suspension  products  for  oral 
inhalation  in  the  final  rule. 

C.  Affected  Entities 

As  stated  above,  the  Regulatory- 
Flexibility  Act  requires  agencies  to 
analyze  regulatory  options  that  would 
minimize  any  significant  impact  of  a 
rule  on  small  entities,  unless  the  rule  is 
not  expected  to  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

SBA  limits  the  definition  of  small 
businesses  in  the  pharmaceutical 
industry-  to  those  with  less  than  750 
employees.  ERG  estimated  that  five 
small  manufacturers  with  a  total  of  eight 
products  will  be  affected  by  this  rule, 
although  the  data  necessary'  to  make  this 


determination  are  scarce  and  often  rely 
on  sales  volume  rather  than  number  of 
employees.  About  one-half  of  these 
manufacturers  (two  or  three)  are 
expected  to  transfer  production  to  a 
contract  manufacturer,  which  is 
estimated  to  increase  operating  costs  bv 
about  $180,000  each  per  vear  per 
product.  In  addition,  these  companies 
may  experience  a  loss  of  jobs  as  these 
products  are  transferred  to  the  contract 
manufacturers.  The  other  two  or  three 
companies  are  expected  to  cease 
production  of  their  product  completely, 
thereby  incurring  the  loss  of  profits  on 
those  products.  While  neither  ERG  nor 
FDA  has  quantified  these  impacts,  it 
expects  them  to  be  low-  due  to  the  low- 
product  sales  volume. 

Affected  firms  will  need  to  acquire 
some  new  professional  skills,  because 
this  rule  deals  with  a  new- 
manufacturing  process  that  will  require 
technicians  to  have  a  know-ledge  of 
sterility  procedures.  Any  other  skills 
necessary  for  implementation  of  this 
rule  (e.g.,  skills  associated  with 
preparing  the  supplemental  application) 
should  already  exist  within  the  firms 
and  should  not  need  to  be  newly 
acquired.  No  other  compliance  costs  are 
estimated  for  these  manufacturers. 

D.  Alternatives  Considered 

FDA  has  considered  alternatives  to 
this  rule.  FDA  considered  exempting 
small  entities.  However,  as  stated  in  the 
proposal,  the  alternative  of  exempting 
small  businesses  from  the  rule  is  not 
feasible,  because  most  firms  using  a 
nonsterile  process  are  small  firms  and 
thus  granting  small  businesses  an 
exemption  would  negate  the  purpose  of 
the  rule. 

One  alternative  mentioned  in  the 
comments  discussed  in  section  IIl.H  of 
this  document  was  the  creation  of  a 
HACCP  program  whereby  the  most 
critical  points  in  the  production  process 
would  be  monitored  for  microbial  safety 
problems,  possibly  resulting  in  lower 
compliance  costs  for  small  businesses. 
As  discussed  above.  FDA  has  rejected  a 
HACCP  program  for  these  drug  products 
because  of  the  potential  public  health 
consequences  of  contaminated  products, 
as  shown  by  the  cited  earlier  incidents 
involving  aqueous-based  drug  products 
for  oral  inhalation. 

Another  alternative  to  the  final  rule 
would  have  been  to  retain  the  1-year 
effectiveness  date  as  required  by  the 
proposed  rule.  Instead,  FDA  has 
responded  to  public  comments  by 
delaying  the  effectiveness  date  an  extra 
year  in  order  to  give  industry  members 
additional  time  to  adjust  to  the  new- 
requirements  and  mitigate  costs  as 
much  as  possible.  In  doing  so.  FDA  has 
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eliminated  complianco  costs  for  1  year, 
the  present  value  of  which  is  $10.1 
million. 

Another  alternative  mentioned  in  the 
comments  and  discussed  in  section  III  (i 
of  this  document  was  more  uniform 
enforcement  of  ('CIMP's  and  monitoring 
of  unethical  repackaging.  Based  on  past 
incidents  of  seru)us  health  risk  to  users, 
the  agency  has  determined  that 
enforcement  of  CC.MF's  is  not  enough  to 
tmsure  these  products  are  contaminant 
free  when  they  leave  the  manufacturer 
for  distribution.  Similarly,  cjne  comment 
suggested  end-testing  the  product  in 
batches  prior  to  shipment  from  the 
manufacturing  facility.  This  comment 
incorre<:tly  stated  that  all  contaminated 
prodiK  ts  to  date  have  been  r:aught  prior 
to  reaching  or  harming  patients.  As 
discussed  in  s*H:tion  iil.K  of  this 
document,  contaminated  [jroducts  have 
caused  serious  harm  to  patients   P"or  this 
reason,  the  agency  has  determined  that 
end-testing  anil/or  enforcement  of 
CGMP's  are  not  adecjuate  to  address  the 
serious  public  health  and  safety 
concerns  raised  by  such  incidents. 

Due  to  contamination  problems  with 
several  different  inhalation  solution 
drug  products  and  .uiverse  expt^rience 
reports.  FDA  has  tietermined  th.it 
current  manufacturing  methods  and 
safeguards  against  contamination, 
including  microbial  limits  tests,  have 
not  prevented  dangerous  microbial 
tontamination  of  nonsterile  atjueous- 
based  drug  [)roducts  for  oral  inhalation 
Based  on  the  significant  health  risk  to 
users,  FDA  is  requiring  that  all  a(}ueous- 
based  drug  produc:ts  for  oral  inhalation 
be  manufactured  sterile 

One  alternative  considered  was  to 
supply  consumers  and  providers  with 
information  related  to  the  pottMitial  risks 
of  a(iueous-based  drug  products  for  oral 
inhalation  that  are  not  manufaiitured  to 
be  sterile,  instead  of  mandating  sterility 
in  this  market.  FDA  is  c:oncerned  that 
many  prescribers  and  consumers  may 
not  understand  the  potential  risks  of 
such  products,  given  that  these  products 
are  approved  ami  therefore  regarded  as 
safe  and  effective  when  used  according 
to  the  labeling.  In  many  circumstances, 
additional  information  would  assist 
prescribers  and  users  iii  making 
informed  choices,  and  if  it  were  possible 
to  provide  corre<:t  and  (  (implete 
information  to  <ill  prescribers  and 
ccmsumers  in  this  market,  they  sliouhi 
make  the  optimal  choici'  for  their 
situation.  However,  FDA  does  not 
believe  that  su(,b  information  c duIiI  be 
developed  for  nonsterde  acpieous-based 


oral  inhalation  drug  products  that 
would  be  consistent  with  FDA's 
mandate  under  the  Federal  Food,  Drug, 
and  Cosmetic  Act  to  assure  that  drug 
products  are  safe  and  effective 
Additionally,  even  if  such  information 
could  be  developed,  the  cost  associated 
with  providing  the  information  to  the 
relevant  parties  would  be  too  large,  and 
FDA  believes  that  these  costs  would 
overshadow  any  expected  benefits  of 
allowing  fully  informed  consumers  to 
make  their  own  choice  in  this  market. 

VI.  Environmental  Impact 

The  agency  previously  considered  the 
environmental  effects  of  this  rule  as 
announced  in  the  proposed  rule  (62  FR 
496:18).  At  that  time,  the  agency 
determined  under  21  CFR  25, 30(h)  that 
this  action  is  of  a  type  that  does  not 
individually  or  cumulatively  have  a 
significant  effect  on  the  human 
environment.  No  new  information  or 
comments  have  been  received  that 
would  affect  the  agency's  previous 
determinaticm  that  there  is  no 
significant  impat  t  on  the  human 
environment.  Therefore,  neither  an 
envinmmental  assessment  nor  an 
environmental  impact  statement  is 
required, 

VII.  Paperwork  Reduction  Act  of  1995 

This  final  rule  contains  information 
collection  provisions  that  are  subject  to 
review  by  the  Office  of  Management  and 
Budget  (OMB)  under  the  Paperwork 
Reduction  Act  of  199.5  (44  U.S.C.  3501- 
,)520)  The  title,  description,  and 
respondent  description  of  the 
information  collection  provisions  are 
shown  below  with  an  estimate  of  the 
annual  reporting  and  recordkeeping 
burden  Included  in  the  estimate  is  the 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
each  collection  of  information. 

Titif  Sterility  Requirements  for 
Aqueous-based  drug  products  for  oral 
inhalation. 

Dffivnption  The  final  rule  requires 
that  all  aqueous-based  drug  products  for 
oral  inhalation,  including  those 
(  iirreiitly  approved,  be  manufactured 
sterile  Respondents  will  be  required  to 
submit  a  supplemental  application 
under  <5  314  70(b)  or  *?  314.97,  describing 
their  new  manufacturing  process  for 
achieving  sterility  of  their  aqueous- 
based  drug  products  for  oral  inhalation, 
Fn,\  needs  this  information  to 
determine  compliance  with  this  new 


regulation  and  will  use  information 
collected  to  make  decisions  on  approval 
of  supplemental  applications. 
Applicants  will  have  2  years  after  the 
date  of  publication  of  the  final  rule  to 
comply  with  the  sterility  requirement. 

Description  of  Respondents: 
Respondents  are  businesses  engaged  in 
the  manufacture  of  aqueous-based  drug 
products  for  oral  inhalation. 

The  collection  of  information 
described  in  the  proposed  rule  was 
approved  by  OMB  under  control 
number  0910—0353.  However,  based  on 
new  data  collected  by  its  contractor, 
ERG,  FDA  has  revised  its  estimate  of  the 
number  of  respondents  in  the  original 
proposal  for  reporting  and 
recordkeeping  burden.  Because  the 
number  of  respondents  has  changed,  the 
estimate  of  the  total  hours  has  changed. 
The  economic  analysis  of  the  proposed 
rule  estimated  5  manufacturers,  while 
the  economic  analysis  of  the  final  rule 
estimates  8  manufacturers  with  11 
nonsterile  products  based  on  new  data 
collected  by  ERG  (see  Ref.  1).  However, 
four  of  the  manufacturers  are  estimated 
to  cease  manufacturing,  leaving  four 
companies  manufacturing  seven 
products  These  companies  are 
estimated  to  cease  manufacturing 
because  they  may  lack  the  in-house 
technical  capability  to  convert  their 
operations  or  might  find  the  prospective 
investments  in  sterile  production 
technologies  to  be  unattractive.  Because 
each  nonsterile  product  will  require  an 
annual  report  (21  CFR  314.81(b)(2)(iv)), 
the  number  of  annual  responses  for 
nonsterile  products  has  increased  to 
seven  Based  on  a  review  of  FDA's  past 
experience  with  applicants  submitting 
supplemental  applications  under 
§  314  97,  we  estimate  160  hours  to 
prepare  a  supplemental  application. 
Therefore,  due  to  the  increased  estimate 
of  respondents,  the  total  hours  for  the 
annual  reporting  burden  for 
manufacturers  of  nonsterile  products 
has  increased  from  800  hours  in  the 
proposed  rule  to  1,120  hours  in  the  final 
rule.  The  agency's  review  of  the 
estimated  reporting  burden  for 
manufacturers  of  sterile  products  in  the 
proposed  rule  and  its  experience  with 
the  annual  reporting  burden  for 
manufacturers  of  sterile  products 
supported  the  estimate  provided  in  the 
proposed  nile.  Therefore,  the  estimated 
reporting  burden  for  manufacturers  of 
sterile  products  in  the  final  rule  is  the 
same  as  in  the  proposed  rule. 
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Table  1  .—Estimated  Annual  Reporting  Burden 


21  CFR  Section 


^°  °*  "®-  njincv^L^r'Re         Total  Annual         Hours  per  Re- 

spondents        ^     s^^e  Responses  sponse 


Total  Hours 


314.97 
31470 
Total 


7 
2 


7 
2 


160 
20 


i.i2or 

402 
1.160 


^Reporting  burden  for  manufacturers  of  nonsterile  products. 
^Reporting  burden  for  manufacturers  of  sterile  products. 


Because  of  the  estimated  increase 
from  the  proposed  rule  to  the  final  rule 
in  the  number  of  respondents  for 
nonsterile  products,  the  number  of 
recordkeepers  in  the  recordkeeping 
burden  of  Table  2  has  increased  by  two 
from  the  proposed  rule.  FDA  estimated 


a  total  of  seven  recordkeepers  in  the 
proposed  rule  and  now  estimates  a  total 
of  nine  recordkeepers  as  a  result  of  new 
data  collected  by  ERG.  The  proposed 
rule  estimated  2  hours  per  record,  and 
FDA's  review  of  that  estimate  and  its 
experience  with  the  control  and 


validation  of  microbiological 
contamination  supports  this  proposed 
estimate.  Therefore,  the  total  number  of 
hours  for  the  recordkeeping  burden  has 
increased  from  14  hours  to  18  hours. 


Table  2.— Estimated  Annual  Recordkeeping  Burden 


21  CFR  Section 


No  of  Record- 
keepers 


Annual  Fre- 
quency of  Rec- 
ordkeeping 


Total  Annual 
Records 


Hours  per 
Record 


Total  Hours 


211  113(b) 
Total 


18 
18 


'There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information. 


Individuals  and  organizations  may 
submit  comments  on  these  burden 
estimates  or  on  any  other  aspect  of  these 
information  collection  provisions, 
including  suggestions  for  reducing  the 
burden,  and  should  direct  them  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
5630  Fishers  Lane,  rm.  1061,  Rockville, 
MD  20852. 

The  information  collection  provisions 
of  this  final  rule  have  been  submitted  to 
OMB  for  review.  Prior  to  the  effective 
date  of  this  final  rule,  FDA  will  publish 
a  notice  in  the  Federal  Register 
aruiouncing  OMB's  decision  to  approve, 
modify,  or  disapprove  the  information 
collection  provisions  in  this  final  rule. 
An  agency  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to  a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

VIII,  Federalism 

FDA  has  analyzed  this  final  rule  in 
accordance  with  the  principles  set  forth 
in  Executive  Order  13132.  FDA  has 
determined  that  the  rule  does  not 
contain  policies  that  have  federalism 
implications  as  defined  in  the  order 
and,  consequently,  a  federalism 
summary  impact  statement  is  not 
required. 

DC.  Reference 

The  following  reference  is  on  display 
in  the  Dockets  Management  Branch 


(address  above)  and  may  be  seen  by 
interested  persons  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

1.  Eastern  Research  Group,  "Cost 
Impact  on  the  Pharmaceutical  Industry 
of  Final  Sterility  Requirements  for 
Inhalation  Solution  Products."  1998. 

List  of  Subjects  in  21  CFR  Part  200 

Drugs,  Prescription  drugs. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs.  21  CFR  part  200  is 
amended  as  follows: 

PART  200— GENERAL 

1.  The  authority  citation  for  21  CFR 
part  200  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321,  331.  351.  352. 
353.  355,  358.  360e,  371,  374,  375. 

2.  Section  200.51  is  added  to  subpart 
C  to  read  as  follows: 

§  200.51    Aqueous-t>ased  drug  products  for 
oral  inhalation. 

(a)  All  aqueous-based  drug  products 
for  oral  inhalation  must  be 
manufactured  to  be  sterile. 

(b)  Manufacturers  must  also  comply 
with  the  requirements  in  §  211.113(b)  of 
this  chapter. 


Dated:  February  1.  2000, 
Margaret  M.  Dotzel, 

Acting  Associate  Commissioner  for  Policw 
IFR  Doc.  00-13210  Filed  5-25-00:  8:45  am] 

BILUNG  CODE  4160-01-F 


DEPARTMENT  OF  STATE 

22  CFR  Part  123 

[Public  Notice  3318] 

Exports  of  Commercial 
Communications  Satellite 
Components,  Systems,  Parts, 
Accessories  and  Associated  Technical 
Data 

AGENCY:  Bureau  of  Political-Militar}- 

Affairs,  State. 

ACTION:  Interim  final  rule. 

SUMMARY:  Section  1309(a)  of  the  Foreign 
Relations  Authorization  Act  for  Fiscal 
Years  2000  and  2001  requires  the 
Department  of  State  to  establish  a 
regulator^'  regime  for  the  export 
licensing  to  U.S.  allies  of  commercial 
satellites,  technologies,  components, 
and  systems,  which  shall  include 
expedited  approval,  as  appropriate, 
while  ensuring  priority  to  national 
security  and  U.S.  commitments  under 
the  Missile  Technology  Control  Regime. 

Section  1302(a)  of  the  same  Act 
requires  the  Department  to  promulgate 
regulations  in  order  to  ensure  timely 
reporting  to  the  Department  (within  15 
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days  of  shipment  or  export)  of  all 
shipment  information  concerning  items 
exported  pursuant  to  section  38  of  the 
Arms  Export  Control  Act.  The 
Department  will  phase-in  the  reporting 
requirements  for  shipment  information 
during  the  remainder  of  Calendar  Year 
2000  through  publication  of  a  separate 
rule  change.  However,  U.S.  exporters 
wishing  to  take  advantage  of  the  special 
regulatory  regime  for  satellite  related 
licensing  to  US.  allies  established  in 
this  amendment  will  need  to  meet  the 
reporting  requirements  of  seciion 
1302(a)  in  accordance  and  coincident 
with  the  effective  date  of  this 
amendment  or  their  initial  license 
application  submissions.  In  order  to 
facilitate  use  of  the  special  regime,  the 
Office  of  Defense  Trade  Controls  will 
make  available  free  of  charge  to  U.S. 
exporters  the  computer  software  and 
guidance  for  its  use  that  are  needed  to 
participate  fully. 

This  interim  final  rule  amends  the 
International  Traffic  in  Arms 
Regulations  (ITAR)  by  establishing  a 
new  regulatory  regime  for 
communications  satellite  related  exports 
to  U.S.  allies 

EFFECTIVE  DATE:  July  1,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Lowell  or  Terry  Davis.  Office  of 
Defense  Trade  Controls.  Department  of 
State.  Telephone  (202)  663-2700  or  FAX 
(202)  261-8264.  ATTN:  Regulatory 
Change,  Commercial  Communications 
Satellites. 

SUPPLEMENTARY  INFORMATION:  Section 
1309(a)  of  the  Foreign  Relations 
Authorization  Act  for  Fiscal  Years  2000 
and  2001  provides  that  the  Secretary  of 
State  shall  establish  a  regulatory  regime 
for  licensing  the  export  of  commercial 
satellites,  satellite  technologies,  their 
components,  and  systems  which  shall 
include  expedited  approval,  as 
appropriate,  of  the  licensing  for  export 
by  U.S.  companies  of  such  items  to 
NATO  allies  and  major  non-NATO 
allies.  Pursuant  to  §  1309(a)  the  regime 
should  include  expedited  processing  of 
requests  for  export  authorizations  that 
are  time  critical  (including  information 
exchange  relating  to  satellite  failures  or 
anomalies):  are  required  to  submit  bids 
to  foreign  persons  for  procurements;  are 
related  to  re-export  of  unimproved 
materials,  products,  or  data;  or  are 
required  to  obtain  launch  and  on-orbit 
insurance. 

Within  this  legislative  framework,  the 
Department  of  State  (Office  of  Defiense 
Trade  Controls)  and  the  Department  of 
Defense  (Defense  Threat  Reduction 
Agency /Technology  Policy)  convened  in 
Januar>'  2000  a  task  force  of  U.S. 
aerospace  industry  experts  who  were 


members  of  the  State  Department's 
federal  advisory  committee  for  defense 
trade  matters,  the  Defense  Trade 
Advisory  Group  (DTAG).  This  DTAG 
task  force  met  regularly  with  State  and 
Defense  in  the  period  January-April 
2000  for  the  purpose  of  setting  forth  a 
special  licensing  regime  involving  U.S. 
allies  that  would  reflect  experience 
gained  since  the  transfer  of  commercial 
communications  satellites  to  the  U.S. 
Munitions  List,  which  became  effective 
March  15.  1999.  This  task  force  also 
drew  on  the  technical  and  business 
expertise  of  other  U.S.  aerospace 
industry  representatives  in  discrete 
product  lines  (particularly  those 
involved  in  the  supply  of  components 
and  systems)  and  held  a  town  hall 
discussion  of  the  special  licensing 
regime  included  herein  at  the  April  2- 
4,  2000  Spring  Conference  of  the  Society 
for  International  Affairs,  a  non-profit 
association  comprised  of  defense  firms, 
held  at  Laguna  Beach.  California. 

The  ITAR  amendment  herein 
concerns  the  special  satellite  regime 
involving  U.S.  allies,  provided  for  by 
authorizing  legislation  for  exports  and 
re-exports  of  U.S.  Munitions  List 
controlled  articles  for  satellites  to, 
within  and  among  the  territories  of  the 
member  countries  of  NATO  (Belgium, 
(Canada.  Czech  Republic,  Denmark. 
France,  Germany,  Greece,  Hungary, 
Iceland,  Italy,  Luxembourg, 
Netherlands.  Norway,  Poland.  Portugal. 
Spain.  Turkey.  United  Kingdom  and  the 
United  States)  and  countries  that  have 
been  designated  pursuant  to  the  Foreign 
Assistance  Act  of  1961,  as  amended,  as 
major  non-NATO  allies  (Australia.  New 
Zealand.  Japan.  Israel.  Egypt.  Jordan. 
Republic  of  Korea  and  Argentina).  This 
coverage  also  includes  exports  and  re- 
exports of  U.S.  Munitions  List 
controlled  articles  for  approved  satellite 
projects  to  be  launched  from  the  United 
States  or  the  territory  of  a  NATO  or 
major  non-NATO  ally.  Importandy. 
unless  otherwise  specifically  authorized 
at  the  time  of  license  approval,  this 
special  satellite  regime  does  not  apply 
to  any  other  country  in  any  measure, 
including  but  not  limited  to 
intermediate  consignment  occurring 
during  the  initial  export;  temporary  re- 
transfer  or  re-export;  or  launch  into 
outer  space  of  USML-controUed  articles, 
whether  or  not  incorporated  (e.g.. 
embedded)  in  a  satellite  when  that 
activity  involves  a  country  that  is  not  a 
member  of  NATO  or  a  major  non-NATO 
ally  of  the  United  States. 

The  special  satellite  regime  has  three 
principal  features.  The  first  is  the  ability 
to  use  high  volume  licenses  (e.g.,  known 
in  the  trade  as  "bulk"  licenses)  for 
exports  of  specifically  designed  or 


modified  components,  parts,  systems, 
accessories,  attachments  and  certain 
associated  technical  data  for  commercial 
communications  satellites  under 
specified  conditions  for  multiple 
shipments  to  any  of  the  NATO  or  major 
non-NATO  allies. 

The  second  principal  feature 
concerning  use  of  this  regime  is  that  all 
eligible  articles  for  export  must  be 
confined  to  an  approved  list  of  foreign 
aerospace  firms  located  within  the 
territories  of  U.S.  allies  for  use  in  an 
approved  list  of  commercial 
communications  satellite  programs  of 
U.S.  allies.  The  lists  of  foreign  aerospace 
firms  and  commercial  communications 
satellite  programs  included  within  the 
coverage  of  this  regime  will  be  kept 
under  scrutiny  by  the  U.S.  Government 
and  made  publicly  available  on  ODTC's 
Website  and  by  other  means.  New  firms 
and  programs  will  be  added  to  these 
lists  following  scrutiny  within  the  U.S. 
Government  (and  approved  for 
inclusion  within  the  regime)  in  light  of 
proposals  from  U.S.  aerospace  firms 
through  export  license  applications. 

Third,  wnen  exporting  pursuant  to  the 
special  regime,  it  is  not  necessary  under 
specified  conditions  for  U.S.  exporters 
to  provide  in  advance  the  details  of 
purchase  orders  or  contracts,  or  non 
transfer  and  end  use  certificates  [e.g., 
form  DSP-a3)  where  they  may  be 
required.  While  all  of  this 
documentation  will  continue  to  be 
mandatory,  and  while  exporters  will 
continue  to  be  required  to  ascertain  the 
specific  end  users  and  end  uses  prior  to 
export  or  re-export,  the  required 
documentation  will  only  bie  required  to 
be  furnished  to  ODTC  within  1 5  days 
following  shipment  from  the  United 
States  (or  re-transfer  within  the 
approved  territory),  at  which  time  U.S. 
exporters  will  report  the  appropriate 
shipping  information  (discussed  further 
below)  and  furnish  the  required 
documentation. 

For  sensitive  components,  such  as 
MTCR-controUed  items,  the  long 
standing  controls  of  the  ITAR,  including 
non-transfer  and  end  use  certificates, 
parts  control  plans,  and  the  like,  will 
continue  to  be  required.  But,  in  most 
cases,  such  documentation  may  be 
furnished  within  15  days  of  shipment, 
as  described  below.  Restrictions  may 
also  be  imposed  on  such  licenses, 
however,  in  view  of  the  specific  items 
proposed  for  export  as  appropriate  in 
furtherance  of  the  security  and  foreign 
policy  of  the  United  States  (e.g.,  to  meet 
missile  nonproliferation  objectives). 
Further,  for  particularly  sensitive 
articles  or  information,  the  U.S. 
Government  retains  the  discretion  to 
require  a  separate  license  when 
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necessar\'  in  furtherance  of  the  security 
and  foreign  policy  of  the  United  States. 

The  principal  articles  envisaged  for 
the  special  regime  are:  (1)  The  supply  of 
satellite  components,  parts,  systems, 
attachments,  accessories  and  associated 
technical  data,  including  for  off-shore 
procurement;  and,  (2)  technical 
information  needed  to  respond  to  bids, 
to  requests  for  quotations,  plant  visits, 
acceptance  testing  of  equipment  and  the 
like.  Technical  data  for  satellite 
insurance  purposes,  including  for  on- 
orbit  anomalies,  involving  exports  to 
insurance  firms  and  their  brokers  and 
consultants  located  within  the 
territories  of  U.S.  allies  has  also  been 
discussed  extensively  within  DTAG  and 
will  be  the  subject  of  separate,  informal 
guidelines  not  requiring  an  amendment 
to  the  ITAR. 

Exports  of  complete  commercial 
communications  satellites  for  sale  to.  or 
launch  by.  U.S.  allies  have  been 
proceeding  expeditiously  consistent 
with  the  Department  of  State's  January 
1999  report  to  Congress  concerning 
implementation  of  the  Strom  Thurmond 
National  Defense  Authorization  Act  for 
Fiscal  Year  1999.  Such  exports 
invariably  involve  contracts  of  $50 
million  or  more,  requiring  notification 
to  Congress  pursuant  to  section  36(c)  of 
the  Arms  Export  Control  Act  before  an 
export  license  may  be  issued.  As  such, 
these  exports  do  not  lend  themselves  to 
the  special  regime  provided  for  herein 
and  no  rule  change  to  that  effect  is  being 
undertaken  at  this  time.  As  suggested  in 
the  referenced  report,  the  Department  of 
State  and  the  interested  Committees  of 
Congress  have  used  all  appropriate 
opportunities  to  ensure  that  U.S. 
aerospace  companies  are  able  to  meet 
contract  deadlines  and  launch 
schedules  consistent  with  the  security 
and  foreign  policy  of  the  United  States. 
The  details  of  communications  satellite 
notifications  to  Congress  that  have  taken 
place  since  March  15,  1999,  are 
available  on  the  Website  of  the  Office  of 
Defense  Trade  Controls  (H"yTERLINK 
http://www.pmdtc.org.). 

In  carrying  out  this  directive  Part  123. 
Licenses  for  the  Export  of  Defense 
Articles  is  being  amended. 

This  amendment  involves  a  foreign 
affairs  function  of  the  United  States  and 
therefore,  is  not  subject  to  the 
procedures  required  by  5  U.S.C.  553  and 
554.  It  is  exempt  from  review  under 
Executive  Order  12866  but  has  been 
reviewed  internally  by  the  Department 
to  ensure  consistency  with  the  purposes 
thereof.  This  rule  does  not  require 
analysis  under  the  Regulator)' 
Flexibility  Act  or  the  Unfunded 
Mandates  Reform  Act.  It  has  been  found 
to  be  a  minor  rule  within  the  meaning 


of  the  Small  Business  Regulator},' 
Enforcement  Act  of  1966.  It  will  not 
have  substantial  direct  effects  on  the 
States,  the  relationship  between  the 
National  Government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  §  6  of  Executive  Order 
13132,  it  is  determined  that  this  rule 
does  not  have  sufficient  federalism 
implications  to  warrant  application  of 
Executive  Order  Nos.  12372  and  13123. 
However,  interested  parties  are  invited 
to  submit  written  comments  to  the 
Department  of  State,  Office  of  Defense 
Trade  Controls,  ATTN:  Regulatory 
Change,  Part  123 — Commercial 
Communications  Satellites  Components. 
Systems.  Parts,  and  Accessories.  13th 
Floor.  Room  H1304.  SA-1.  Washington. 
D.C.  20520-0113.  Such  persons  must  be 
so  registered  with  the  Department's 
Office  of  Defense  Trade  Controls 
(ODTC)  pursuant  to  the  registration 
requirements  of  §  38  of  the  Arms  Export 
Control  Act. 

List  of  Subjects  in  22  CFR  Part  123 

Arms  and  munitions.  Exports. 

Accordingly,  for  the  reasons  set  forth 
above.  Title  22,  Chapter  I,  Subchapter 
M.  Part  123,  is  amended  as  follows: 

PART  123— LICENSES  FOR  THE 
EXPORT  OF  DEFENSE  ARTICLES 

1.  The  authority  citation  for  Part  123 
is  revised  to  read  as  follows: 

.\uthority:  Sei.s.  2.  .38.  and  71.  Pub.L.  90- 
(i29.  90  .Stat.  744  (22  I'.S.C.  2752.  2778. 
2797);  22  IJ.S.C.  27.5.'1:  E.O.  11958.  42  FR 
4311;  3C:FR,  1977  C'.omp.  p.  79;  22  U.S.C. 
2fi58;Piib  I..  10,5-261. 

2.  Section  123.27  is  revised  to  read  as 
follows: 

§  123.27.    Special  licensing  regime  for 
export  to  U.S.  allies  of  commercial 
communications  satellite  components, 
systems,  parts,  accessories,  attachments 
and  associated  technical  data. 

(a)  U.S.  persons  engaged  in  the 
business  of  exporting  specifically 
designed  or  modified  components, 
systems,  parts,  accessories,  attachments, 
associated  equipment  and  certain 
associated  technical  data  for  commercial 
communications  satellites,  and  who  are 
so  registered  with  the  Office  of  Defense 
Trade  Controls  pursuant  to  part  122  of 
this  subchapter,  may  submit  license 
applications  for  multiple  permanent  and 
temporan,'  exports  and  temporary- 
imports  of  such  articles  for  expeditious 
consideration  without  meeting  the 
documentary  requirements  of 
§  123.1(c)(4)  and  (5)  concerning 
purchase  orders,  letters  of  intent. 


contracts  and  non-transfer  and  end  use 
certificates,  or  the  documentary 
requirements  of  §  123.9.  concerning 
approval  of  re-exports  or  re-transfers, 
when  all  of  the  following  requirements 
are  met: 

(1)  The  proposed  exports  or  re-exports 
tomem  exclusively  one  or  more  (  ountries  of 
the  North  .^tlantji  Treat\  Organization 
(Belgium.  Canada.  Czeih  Republii  .  Denmark 
France.  Germany.  Greere.  Hungar\.  k  eland, 
Italy.  Luxembourg.  The  Netherlands. 
Norviay.  Poland.  Portugal.  .Spain.  Turke\. 
I'nited  Kingdom  and  United  .StatesI  and  or 
one  or  more  countries  whirh  ha\ e  been 
designated  in  accordance  with  section  517  of 
the  Foreign  -Assistance  .\tt  of  1961  as  a  major 
non-N.ATO  alK  (and  as  defined  further  in 
section  644(q)  of  that  .\vt]  for  purposes  of 
that  Act  and  the  Arms  Export  Ccjntrol  .Act 
(.Argentina.  .Australia.  Egypt.  Israel,  lapan. 
Inrdan.  New  Zealand  and  Republic  of  Korea). 

(2)  The  proposed  exports  concern 
exclusively  one  or  more  foreign  persons  [e.g.. 
companies  or  go\ernments)  loc:ated  within 
the  territories  of  the  countries  identified  in 
paragraph  (a)(l  |  of  this  section,  and  one  or 
more  commen  iai  communications  satellite 
programs  included  within  a  li.^t  of  such 
persons  and  programs  approved  bv  the  U.S 
Government  for  purposes  of  this  sei  tion.  as 
signified  in  a  list  of  such  persons  and 
prcjgrams  that  will  be  public  h  a\ailable 
through  the  Internet  Website  of  the  Office  of 
Defense  Trade  CJontrols  and  b\  rither  means. 

(3)  The  artii  les  are  not  major  defense 
equipment  sold  under  a  contract  in  the 
amount  of  S14. 000.000  or  more  or  defense 
artic:les  or  defense  ser\ices  sold  unoer  a 

I  ontratt  in  the  amount  of  550.000.000  or 
more  (for  which  pur|)ose.  as  is  customarv. 
e\|)orlers  nia\  not  sjdit  (  ontracts  or  purchase 
orders).  Items  meeting  these  statulor\' 
thresholds  must  be  submitted  on  a  separate 
license  application  to  permit  the  rec^uired 
notification  to  Congress  pursuant  tcj  section 
36((  )  of  the  .Arms  Export  Control  .Act. 

(4)  The  articles  are  not  detailed  design. 
development,  manufacturing  or  production 
data  and  do  not  involve  the  manula(  ture 
abroad  of  significant  militdr\  equipment. 

(5)  The  U..S  exporter  reports  i  omplete 
shipment  information  to  the  Office  of 
Defense  Trade  Controls  within  15  davs  of 
shipment  in  accordance  with  section  1302  of 
the  Foreign  Relations  .Authorization  .Act  for 
Fiscal  Years  2000  and  2001.  and  al  that  time 
meets  the  documentary  requirements  of 

*»  123.1(c)(4)  and  (5),  the  do(  umentarv 
requirements  of  §  123.9  in  the  (  ase  ot  re- 
exports or  re-transfers,  and,  other 
dot  umentar)-  requirements  that  ma\  be 
imposed  as  a  t ondition  of  a  lie  ense  (f  c  . 
parts  control  plans  for  MlCR-c  ontrolled 
items).  The  shipment  information  reported 
must  include  a  description  of  the  item  and 
quantit\.  value,  port  of  exit  and  end  user  and 
c:ountr\'  of  destination  of  the  item. 

(6)  At  any  time  in  whic  h  an  item  exported 
pursuant  to  this  section  is  proposed  for  re- 
transfer  outside  of  the  approved  territorv  . 
programs  or  persons  (e.g..  such  as  in  the  case 
ol  an  item  ini  luded  in  a  satellite  for  laum  h 
beyond  the  approved  territor)  ).  the  detailed 
requirements  of  §  123.9  apply  with  regard  to 
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(ihtHJiims  th(?  prior  wnllt'ii  (  oiiscnt  ul  Ihi' 
Offiit!  (it  Dufiinse  1  rrtiif  CoiitrnK 

(h)  Thf!  rj^-exfiort  or  re-ir<iii.slfr  of  lln- 
.irticUvs  authorized  for  t-xporl  line  luiiiiiK  lo 
specified  re-export  deslindtiotis)  in 
.!( I ordiiiK  e  with  this  sei  tion  do  imt  reiiinri' 
the  sep.ir.itf  prior  vvrilteii  .ip[irov,il  ot  itie 
C)ffi(  (•  of  Defense  Ir.ide  (^onlrols  (irovuled  ,ill 
of  the  re(iuireiiieiils  in  p.ir.i^riiph  (.il  nl  this 
section  .ire  met. 

(c)  The  Office  of  Defen.se  Trade  Conlnils 
will  ( (insider,  on  .i  (  Hstf -hyi  ase  hasis. 
requests  to  iiK  hide  .iddilional  foreign 
companies  and  sateMite  programs  within  the 
geographii  coverage  of  a  hcense  apphcalioii 
siihniilled  pursuant  to  this  sec  lion  from 

( Duntries  not  otht^rvvise  ( overed.  who  are 
members  of  the  European  .Space  .^geiu  v  or 
the  Kuropean  I'luon   hi  no  (  ase.  however, 
c  an  ttif  pr(i\  isioris  of  this  sec  tion  appiv  or  he 
relied  upon  bv  I '  .S   (exporters  in  the  (  ase  ol 
countries  who  are  sub|e(  I  to  the  niandatorv 
rtM|uir<^nienls  of  se(  tion  1  .'>  H  of  the  .Strom 
I'fiurmoiid  National  Defense  ,\uib(iri/.iliiii) 
Act  for  Fiscal  Year  I*)')'),  i  oik  erning  nalioiuil 
securitv  controls  on  satelhte  export  Ik  ensin^ 

(d)  Registered  U.S.  exporters  mas  re(|iiest 
at  the  time  of  a  licensee  appli(  ation  sLiliniiltctl 
[lursuanl  lo  this  section  that  additional 
foreign  persons  or  i  omniunii  .itions  s,il('llil<- 
[irograms  be  .aided  to  the  lists  relerred  In  ill 
[i.iragraph  (.il(  J]  of  tins  sec  tion.  vvliii  h 
additions,  it  .ipproved,  will  lie  ini  liicled 
witliin  the  piiblu  K  .ivaiLiliU'  lists  of 
,nithori/ed  rec  ipients  .uid  programs. 

Dated:  Mav  IK.  2000 
Krir  I).  Nevvsom. 

•\ss(s/(Ki;  .Sei  rcdirv.  Hiirfiiii  nl  I'lililii  iil- 
Militiin  Affairs.  I '  S.  lliintrttm-nt  of  State . 
il-KDoi    (10-1  I  tJ'l  lilcd  -,   J".   (HI   H4".  .inil 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  914 
[SPATS  No.  IN-147-FORI 

Indiana  Regulatory  Program 

agency:  Office  of  .Surfat:e  Mining 
Roclamatidii  and  Kiiforct-irifint.  Interior 
ACTION:  Final  rule;  approval  of 
dnumilinent. 

summary:  Tht!  Office  of  Surface  MinuiK 
Ki'clainaticin  .inci  Frifcn  t'lTient  (O.SMI  is 
app)rovin^  an  aniciuimeiit  to  tfie  Indiana 
rogulatory  program  (Indiana  program) 
uncior  the  Surface  Mining  Control  and 
Reclamation  .Act  of  U)77  (SMCKA) 
Indiana  proposini  revisions  to  its 
statutes  that  would  allow  the  use  of 
money  from  its  post- 197 7  abandoned 
mine  rec:!amation  fund,  under  specified 
circumstances,  to  refdace  domestic; 
water  supplies  disrupted  or  affecttnl  bv 
surface  coal  mining  and  reclamation 
operations   Indiana  intends  to  rtnise  its 


program  in  order  to  provide  additional 
prot€K:tion  to  society  and  the 
environment  from  the  adverse  effects  of 
surface  coal  mining  operations. 

EFFECTIVE  DATE:  May  26.  2000 

FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  R.  Gilmore,  Director. 
Indianapolis  Field  Office,  Office  of 
Surface  Mining,  Minton-Capehart 
Federal  Building.  575  North 
Pennsylvania  Street.  Room  301, 
Indianapolis,  Indiana  46204-1521. 
Telephone  (317)  226-6700.  Internet: 
INFOMAIL@indgw.osmre.gov. 

SUPPLEMENTARY  INFORMATION: 

I  Ha(  kground  on  the  Indian.!  Program 

II  Submission  of  the  -Amendment 

III  Direc  tors  Findings 

1\'  .Summary  and  Disposituin  of  ("oinments 

\    Direc  tor's  Dec  ision 

V'l   Procedural  Determmalions 

I,  Background  on  the  Indiana  Program 

On  |uiy  29,  1982.  the  Secretary  of  the 
Inferior  c:onditionally  approved  the 
Indiana  program  You  can  find 
bac:k.gn)und  informaticm  on  the  Indiana 
program,  including  the  .Secretary's 
findings,  the  disposition  of  comments, 
and  the  conditions  of  approval  in  the 
luly  26,  1982  Federal  Register  (47  FR 
32i07).  You  can  find  later  actions  on  the 
Indiana  program  at  30  CFR  914  U). 
914  15.  914.16,  and  914  17 

II.  Submis.sion  of  the  Amendment 

Bv  letter  dated  February  25.  2000 
(Administrative  Record  No   IND-lh86). 
the?  Indiana  Department  of  Natural 
Resources  (departmcint)  sent  us  an 
anumdment  to  its  program  under 
.SMC.RA  and  the  Federal  regulations  at 
M)  CFR  732.17(b),  The  department  sent 
the  amendment  at  its  own  initiative 
The  amendment  concerns  revisions  to 
the  Indiana  .Surface  Coal  Mining  and 
Reclamation  Act  at  Indiana  Code  (IC]) 
14-34-6-15.  The  revisions  made  to  \C 
14-34-6-15  will  allow  the  department 
to  use  mon(!V  from  its  post- 1977 
abandoned  mine  reclamation  fund  to 
replace  domestic  water  supplies 
disrupted  or  affected  by  surface  ccjal 
mining  and  reclamation  operations 

VVc?  annc)unc;ed  receipt  of  the 
.imendment  in  the  March  9,  2000, 
Federal  Register  (65  FR  12492)   In  the 
same  doc:ument.  we  opened  the  public 
comment  period  and  provided  an 
opportunity  for  a  public  hearing  or 
tncteting  on  the  adequacy  of  the 
amendment  The  public:  c:omment 
period  closed  on  .April  10.  2000 
Because  no  one  requested  a  public: 
hearing  or  meeting,  we  did  not  hold 
one. 


III.  Director's  Findings 

Following,  under  SMCRA  and  the 
Federal  regulations  at  30  CFR  732.15 
and  732.17,  are  our  findings  concerning 
the  amendment. 

IC  14-34-6-15    Abandoned  Mine 
Reclamation  Fund 

Indiana  revised  IC  14-34-6-1 5(b)  and 
(c)  to  read  as  follows: 

(b)  The  post-l!)77  afiandoned  mine 
rec  lamation  fund  is  established.  The  fund 
consists  of  bond  forfeiture  money  collec  ted 
under  section  16  of  this  chapter  and  the  c  ivil 
penalties  described  in  IC  14-34-16—9.  The 
fund  may  be  used  as  follows: 

(1 )  To  effec  t  the  restoration  of  land  not 
otherwise  eligible  for  federal  funding  on 
whi(  h  there  has  been  surfa(  e  mining  ac  tivitv 
after  .August  i.  l')77 

[2]  To  replace  domestic   water  supjilies 
disrupted  or  affe(  ted  by  a  surface  coal  mining 
and  rec  lamation  o|)eration.  inc  hiding  the 
disposal  of  coal  combustion  waste  (as 
defined  in  IC:  l:t-UV-.t-.l),  where  the  surface 
(  oal  mining  and  rec  lamation  operation  has 
been  (  ompleled  and  is  no  longer  sub|iM  t  to 
ic:  l-4-:u 

The  m(me\  held  tor  this  purjiose  in.<\  nut 
cxc  eed  .in  amount  established  b\  the 
department  that  is  suffic  lenl  to  enable  the 
dire(  tor  to  (  (uer  the  anticipated  cost  of 
resioralion 

((  )  .At  least  ti\t'  hundred  Ihous.iiid  dnji.irs 
(.SiOO.OOOl  m  the  hind  is  dedii  ated  as 
(  ollaleral  for  Ihe  bon(i  pool  under  IC.  14-  (4- 
H  and  ma\  not  lie  used  for  the  restoration  of 
l.ind  or  replai  ement  ot  w.iter  desc  rihed  in 
subsiM  lion  (b) 

Indiana's  post- 1977  abandoned  mine 
reclamation  fund  (fund)  consists  of  both 
bond  forfeiture  and  civil  pcmalty 
monies.  However,  only  the  monies 
coUt^cted  for  civil  penalties  may  be  used 
for  the  purposes  specified  in  IC  14-34- 
6-1 5(b).  Under  IC  14-34-6-16(f).  the 
bond  forfeiture  monies  are  to  be  used 
solelv  for  the  purpose  of  reclaiming  the 
forfeiture  sites  to  which  the  bonds 
apply.  Under  IC  14-34-6-16(d).  any 
excess  forfeited  bond  money  must  be 
returned  to  the  person  from  whom  the 
amount  was  received.  Under  IC  14-34- 
6-1 5(b)(1).  the  civil  penalty  money  in 
the  fund  may  be  used  to  restore  land 
affected  by  surface  mining  activity  after 
.August  3,  1977.  if  the  land  is  not  eligible 
for  Federal  funding.  Under  the  new 
provision  at  IC  14-34-6-1 5(b)(2).  the 
civil  penalty  money  in  the  fund  may  be 
used  to  replace  domestic  water  supplies 
disrupted  or  affected  by  a  surface  coal 
mining  and  reclamation  operation,  if  the 
operation  is  completed  and  is  no  longer 
subject  to  the  requirements  of  the 
Indiana  program  under  IC  14-34. 
Indiana  revised  its  exception  provision 
at  IC  14-34-6-1 5(c)  to  clarify  that  the 
$500,000  that  is  dedicated  as  collateral 
for  the  Indiana  bond  pool  may  not  be 
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used  for  replacement  of  water.  The 
Federal  regulation  at  30  CFR  845.21(a) 
authorizes  the  expenditure  of  money 
collected  from  the  assessment  of  civil 
penalties  under  section  518  of  SMCRA 
for  reclamation  of  lands  adversely 
affected  by  coal  mining  practices  after 
August  3.  1977.  The  Federal  regulation 
is  silent  regarding  the  use  of  Federal 
civil  penalty  money  to  replace  domestic 
water  supplies.  However,  section  518(i) 
of  SMCRA  does  not  place  conditions  on 
the  use  of  money  collected  by  the  States 
from  the  assessment  of  civil  penalties. 
Nor  is  there  a  requirement  in  SMCRA  or 
the  Federal  regulations  that  State 
programs  include  rules  comparable  to 
30  CFR  845.21.  Therefore,  we  find  that 
Indiana's  revised  statutorv  requirements 
at  IC  1 4-34-6-1 5fb)  and  (c)  are  not 
inconsistent  with  the  requirements  of 
section  518(i)  of  SMCRA  or  the  Federal 
regulations  at  30  CFR  845.21.  We  are 
approving  the  proposed  revisions  to  IC 
14-34-6-15. 

rV.  Summary  and  Disposition  of 
Comments 

Federal  Agency  Comments 

On  March  2,  2000,  under  section 
503(b)  of  SMCRA  and  30  CFR 
732.17{h)(ll)(i)  of  the  Federal 
regulations,  we  requested  comments  on 
the  amendment  from  various  Federal 
agencies  with  an  actual  or  potential 
interest  in  the  Indiana  program 
(Administrative  Record  No.  IND-1688). 
We  did  not  receive  any  comments. 

Environmental  Protection  Agency  lEPAl 

Under  30  CFR  732.17(h)(ll)(ii).  we 
are  required  to  obtain  the  written 
concurrence  of  the  EPA  for  those 
provisions  of  the  program  amendment 
that  relate  to  air  or  water  quality 
standards  issued  under  the  authority  of 
the  Clean  Water  Act  (33  U.S.C.  1251  et 
seq.)  or  the  Clean  Air  Act  (42  U.S.C. 
7401  et  seq.).  None  of  the  revisions  that 
Indiana  proposed  to  make  in  this 
amendment  pertain  to  air  or  water 
quality  standards.  Therefore,  we  did  not 
ask  the  EPA  for  its  concurrence. 

On  March  2.  2000.  under  30  CFR 
732.1 7(h)(ll){i),  we  requested 
comments  on  the  amendment  from  the 
EPA  (Administrative  Record  No.  IND- 
1688).  The  EPA  did  not  respond  to  our 
request. 

State  Historical  Preservation  Officer 
ISHPO)  and  the  Advisory  Council  on 
Historic  Preservation  lACHPj 

Under  30  CFR  732.17(h)(4).  we  are 
required  to  request  comments  fi-om  the 
SHPO  and  ACHP  for  amendments  that 
may  have  an  effect  on  historic 
properties.  On  March  2,  2000.  we 


requested  comments  on  Indiana's 
amendment  (Administrative  Record  No. 
IND-1688).  but  neither  responded  to  our 
request. 

Public  Comments 

OSM  requested  public  comments  on 
the  proposed  amendment,  but  did  not 
receive  any. 

V.  Director's  Decision 

Based  on  the  above  findings,  we 
approve  the  amendment  as  sent  to  us  by 
Indiana  on  February  25,  2000. 

To  implement  this  decision,  we  are 
amending  the  Federal  regulations  at  30 
CFR  Part  914.  which  codify  decisions 
concerning  the  Indiana  program.  We  are 
making  this  final  rule  effective 
immediately  to  expedite  the  State 
program  amendment  process  and  to 
encourage  Indiana  to  bring  its  program 
into  conformity  with  the  Federal 
standards.  SMCR.A  requires  consistency 
of  State  and  Federal  standards. 

VI.  Procedural  Determinations 

Executive  Order  12866 — Regulator^' 
Planning  and  Review 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
under  Executive  Order  12866. 

Executive  Order  12630 — Takings 

This  rule  does  not  have  takings 
implications.  This  determination  is 
based  on  the  analysis  performed  for  the 
counterpart  Federal  regulations. 

Executive  Order  13132 — Federalism 

This  rule  does  not  have  federalism 
implications.  SMCRA  delineates  the 
roles  of  the  Federal  and  State 
governments  with  regard  to  the 
regulation  of  surface  coal  mining  and 
reclamation  operations.  One  of  the 
purposes  of  SMCRA  is  to  "establish  a 
nationwide  program  to  protect  society 
and  the  envirorunent  from  the  adverse 
effects  of  surface  coal  mining 
operations."  Section  503(a)(1)  of 
SMCRA  requires  that  State  laws 
regulating  surface  coal  mining  and 
reclamation  operations  be  'in 
accordance  with"  the  requirements  of 
SMCRA,  and  section  503(a)(7)  requires 
that  State  programs  contain  rules  and 
regulations  "consistent  with" 
regulations  issued  by  the  Secretary' 
under  SMCRA. 

Executive  Order  12988 — Civil  Justice 
Reform 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988  and 
has  determined  that,  to  the  extent 
allowed  by  law,  this  rule  meets  the 
applicable  standards  of  subsections  (a) 


and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulator}' 
programs  and  program  amendments 
since  each  such  program  is  drafted  and 
promulgated  by  a  specific  State,  not  bv 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  1255)  and 
30  CFR  730.11.  732.15,  and 
732.17(h)(10),  decisions  on  proposed 
State  regulatory  programs  and  program 
amendments  submitted  by  the  States 
must  be  based  solely  on  a  determination 
of  whether  the  submittal  is  consistent 
with  SMCRA  and  its  implementing 
Federal  regulations  and  whether  the 
other  requirements  of  30  CFR  Parts  730, 
731,  and  732  have  been  met. 

National  Environmental  Policy  Act 

Section  702(d)  of  SMCRA  (30  U.S.C. 
1292(d))  provides  that  a  decision  on  a 
proposed  State  regulatorv'  program 
provision  does  not  constitute  a  major 
Federal  action  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Enviroiunental  Policy  Act  (NEP.A)  (42 
U.S.C.  4332(2)(C)).  A  determination  has 
been  made  that  such  decisions  are 
categorically  excluded  from  the  NEP.A 
process  (516  DM  8. 4. A). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act  (44  US.C. 
3507ef  seg.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
counterpart  Federal  regulations. 

Small  Business  Regulator}'  Enforcement 
Fairness  Act 

This  rule  is  not  a  major  rule  under  5 
U.S.C.  804(2).  the  Small  Business 
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Regulatorv  Enforcement  Fairness  At:t. 

This  rule: 

a.  Does  not  have  an  annual  effect  on 
the  economy  of  $100  million. 

b.  Will  n()t  cause  a  major  increase  in 
costs  or  prices  for  consumers, 
individual  industries,  federal,  state,  or 
local  government  agencies,  or 
geographic  regions. 

c.  Does  not  have  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  U.S.  based  enterprises  to 
compete  with  foreign-based  enterprises. 

This  determination  is  based  upon  the 
fact  that  the  State  submittal  which  is  the 
subject  of  this  rule  is  based  upon 
counterpart  Federal  regulations  for 
which  an  analysis  was  prepared  and  a 
determination  made  that  the  Federal 


Onginal  amendment  submission  date 


February  25,  2000 


regulation  was  not  considered  a  major 
rule. 

( 'nfundcd  Mandates 

This  rule  will  not  impose  a  cost  of 
SlOO  million  or  more  in  any  given  year 
on  anv  governmental  entity  or  the 
private  sector. 

List  of  Subjects  in  30  CFR  Part  914 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

[Jaled:  May  12.2000 

Charles  E.  Sandbei^. 

A(  tinfiHt'gional  Din-rtor.  Mid-Continent 
Hffiional  Cuordinoting  Center 

For  the  reasons  set  out  in  the 
preamble.  30  CFR  Part  914  is  amended 
as  set  forth  below: 


PART  91 4— INDIANA 

1.  The  authority  citation  for  Part  914 
continues  to  read  as  follows: 

Authority:  :10  V.S.C  1201  et  seq. 

2.  Section  914.15  is  amended  in  the 
table  by  adding  a  new  entry  in 
chronological  order  by  "Date  of  final 
publication"  to  read  as  follows: 

§914.15    Approval  of  Indiana  regulatory 
program  amendments. 


Date  of  final  publication 


Citationydescription 


May  26,  2000  IC  14-34-6-15(b)  and  (c) 


|FK  l)(u     00-1  yiM\  Kilcfl  ;i-2!S-0(l:  H  4'"i  ,ini| 
BILUNO  CODE  4310-OS-P 

DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  936 
[SPATS  No.  OK-027-FOR1 

Oklahoma  Regulatory  Program 

agency:  ()ffic:e  of  Surface  Mining 

Reclamation  and  Fnforcement  (OSM), 

Interior. 

ACTION:  Final  rule:  approval  of 

amendment. 


SUMMARY:  OSM  is  approving  an 
amendment  to  the  Oklahoma  regulator\' 
program  (Oklahoma  program)  under  the 
Surface  Mining  C'.cmtrol  and 
Reclamation  Act  of  1977  (SMCRA). 
Oklahoma  proposed  revisions  and 
additions  to  its  regulations  concerning 
restrictions  on  the  financial  interests  of 
State  employees.  Specifically,  the 
amendment  concerns  the  authority  of 
the  Director  of  the  Department  of  Mines, 
where  t(j  file  statements  of  financial 
interests,  what  to  report  on  such 
statements,  and  resolving  prohibited 
interests.  Oklahoma  intends  to  clarify 
the  responsibilities  of  the  Director  of  the 
Oklahoma  Department  of  Mines, 
advisory  board  members,  commissions. 
and  employees  regarding  restriction  on 
the  financial  interests  of  State 
employees. 

EFFECTIVE  DATE:  Mav  26.  2000. 


FOR  FURTHER  INFORMATION  CONTACT: 

Michael  i,.  Wolfrom.  Director,  Tulsa 
Field  Office,  Office  of  Surface  Mining. 
5100  p;ast  Skellv  Drive,  Suite  470,  Tulsa, 
Oklahoma  74135-6548.  Telephone: 
(91H)  581-6430.  Internet; 
mwolfrom@tokgw.osmre.gov. 

SUPPLEMENTARY  INFORMATION: 

I  H,i(  kuround  uii  the  Olkl.iliDiiKi  Prngrdiii 

II  .Siihinissinn  of  lliH  AiiuTuimHiit 

III  l)irH(  tor's  Kinilmgs 

IV  Summarv  .ind  DisjkisjIhui  nt  ( '.(iiiinit^nls 

V  DirtM  tor's  [lf(  isKiii 

W    f'roi  ('(liiriil  Dflcrnim.itiniis 

I.  Background  on  the  Oklahoma 
Program 

On  lanuary  19,  1981.  the  Secretary  of 
the  Interior  f:onditionally  approved  the 
Oklahoma  program.  You  can  find 
background  information  im  the 
(Jklahoma  program,  including  the 
Sec:retary"s  findings,  the  disposition  of 
comments,  and  the  conditions  of 
approval  in  the  lanuary  19,  1981. 
Federal  Register  (46  FR  4902).  You  can 
find  later  actions  concerning  the 
Oklahoma  program  at  30  CFR  936.15 
and  936.16. 

II.  Submission  of  the  Proposed 
Amendment 

Bv  letter  dated  January  13.  2000 
(Administrative  Record  No.  OK-985.01), 
Oklahoma  sent  us  an  amendment  to  its 
approved  regulatory  program  under  the 
Federal  regulations  at  732.17(b) 
Oklahoma  sent  the  amendment  in 
response  to  our  letter  dated  December  6, 
1999  (Administrative  Record  No.  OK- 
985),  that  we  sent  to  Oklahoma 


concerning  regulation  changes  in  its 
program  that  we  did  not  approve. 
Oklahoma  proposed  to  amend  the 
Oklahoma  Administrative  Code  (OAC). 
We  announced  receipt  of  the 
amendment  in  the  March  31,  2000, 
Federal  Register  (65  FR  17213).  In  the 
same  d(x;ument,  we  opened  the  public 
comment  period  and  provided  an 
opportunity  for  a  public  hearing  or 
meeting  on  the  adequacy  of  the 
amendment.  The  public  comment 
period  closed  on  May  1.  2000.  Because 
no  one  requested  a  public  hearing  or 
meeting,  we  did  not  hold  one. 

III.  Director's  Findings 

Following,  under  SMCRA  and  the 
Federal  regulations  at  30  CFR  732.15 
and  732.17,  are  our  findings  concerning 
the  amendment  to  the  Oklahoma 
permanent  regulatory  program. 

Any  revisions  that  we  do  not  discuss 
below  are  about  misspelled  words, 
minor  wording  changes,  or  revised 
cross-references  and  paragraph 
notations  to  reflect  organizational 
changes  resulting  from  this  amendment. 

A.  OAC  460:20-5-3.  Authority 

Oklahoma  proposed  to  add  a  new 
paragraph  (4)  to  read  as  follows: 

P'ile  all  statements  and  supplements 
received  pursuant  to  45  O.S.  Supp.  1980, 
Section  765,  from  members  of  advisory 
boards  and  the  Oklahoma  Mining 
Commission  with  the  Oklahoma  Governor's 
Offu:e,  Director  of  Appointments. 

This  paragraph  authorizes  the 
Director  of  the  Oklahoma  Department  of 
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Mines  to  file  with  the  Oklahoma 
(Governor's  Office.  Director  of 
Appointments  all  statements  and 
supplements  received  according  to  45 
O.S.  Supp.  1980,  Section  765  from 
members  of  advisor\'  boards  and  the 
Oklahoma  Mining  Commission.  We  are 
approving  this  addition  because  the 
federal  regulations  at  30  CFR  705, 3(b) 
allow  the  state  regulatory  authority  to 
expand  the  provisions  of  30  CFR  Part 
705 — Restrictions  on  Financial  Interests 
of  State  Employees,  in  order  to  meet  the 
particular  needs  within  the  State  and 
because  the  addition  is  not  inconsistent 
with  the  federal  regulations.  However, 
in  a  letter  dated  March  29,  2000 
(Administrative  Record  No.  OK-985.05), 
we  notified  Oklahoma  that  the  reference 
to  Section  765  should  be  Section  767. 
We  advised  the  state  to  make  this 
reference  correction  in  a  future 
rulemaking. 

B.  OAC  460:20-5-9.  Where  To  File 

Previously,  the  Director  of  the 
Oklahoma  Department  of  Mines  was  to 
file  his  or  her  statement  with  the 
Director  of  OSM.  Also,  all  other 
employees  and  members  of  advisor\' 
boards  and  commissions  representing 
multiple  interests,  as  provided  in 
Section  460:20-5-7,  were  to  file  their 
statements  with  the  Director  of  the 
Oklahoma  Department  of  Mines  or  such 
other  official  as  may  be  designated  by 
state  law  or  regulation.  The  Director  of 
the  Oklahoma  Department  of  Mines  will 
continue  to  file  his  or  her  statement 
with  the  Director  of  OSM.  Oklahoma 
proposed  to  have  members  of  advisor^' 
boards  and  commissions  representing 
multiple  interests,  as  provided  in 
Section  460:20-5-7,  file  their  statements 
with  the  Governor's  Office,  Director  of 
Appointments,  or  such  other  official  as 
may  be  designated  by  state  law  or 
regulation.  The  state  also  proposed  to 
have  all  other  employees  file  their 
statement  with  the  Director  of  the 
Oklahoma  Department  of  Mines 
according  to  the  requirements  of  45  O.S. 
Supp.  786  and  460:20-5.  We  are 
approving  these  changes  because  they 
meet  the  requirements  of  30  CFR  705.15 
which  states  that  all  employees  (except 
the  head  of  the  state  regulator)' 
authority)  and  members  of  advisory 
boards  and  commissions  representing 
multiple  interests  must  file  their 
statements  with  the  head  of  the  state 
regulatory  authority  or  such  other 
official  as  may  be  designated  by  state 
law  or  regulation.  However,  in  a  letter 
dated  March  29,  2000  (Administrative 
Record  No.  OK-985.05).  we  notified 
Oklahoma  that  the  reference  to  Section 
786  should  be  Section  767,  We  advised 


the  state  to  make  this  reference 
correction  in  a  future  rulemaking. 

C.  OAC  460:20-5-10.  What  To  Report 

Oklahoma  proposed  to  revise 
paragraph  (c)(3)  to  read  as  follows: 

(3)  Thi'  ex(  eptions  shown  in  the  cmfjIoNft' 
(.ertification  of  the  form  must  provide  enough 
information  for  the  Director  of  the 
DepdrtmenI  or  the  Go\emor's  Office.  Director 
nf  .'Kppointments,  for  Commission  members, 
to  determine  the  existence  of  a  direct  or 
indirect  financial  interest.  .^ccordingK  .  the 
t!\cep!ions  should: 

Oklahoma  proposed  to  clarify  that  the 
Director  of  the  Oklahoma  Department  of 
Mines  is  responsible  for  determining  the 
existence  of  a  direct  or  indirect  financial 
interest  for  employees  and  that  the 
Governor's  Office,  Director  of 
Appointments,  is  responsible  for 
making  the  same  type  of  determination 
for  Commission  members.  We  are 
approving  this  amendment  because  it  is 
consistent  with  30  CFR  705.17(c)(3). 

IV.  Summary  and  Disposition  of 
Comments 

Federal  Agency  Comments 

On  March  22.  2000.  under  section 
503(b)  of  SMCRA  and  30  CFR 
732.1 7(h){ll)(i)  of  the  Federal 
regulations,  we  requested  comments 
from  various  Federal  agencies  with  an 
actual  or  potential  interest  in  the 
Oklahoma  amendment  (Administrative 
Record  No.  OK-985.04).  The  U.S.  Army 
Corps  of  Engineers  responded  on  April 
17.  2000  (Administrative  Record  No. 
OK-985.08),  that  it  found  the  proposed 
amendment  to  be  satisfactory. 

Environmental  Protection  Agency  (EPAI 

Under  30  CFR  732.17(h)(ll)(ii),  we 
are  required  to  get  a  written  agreement     . 
from  the  EPA  for  those  provisions  of  the 
proposed  program  amendment  that 
relate  to  air  or  water  quality  standards 
promulgated  under  the  authority  of  the 
Clean  Water  Act  (33  U.S.C.  1251  et  seq.] 
or  the  Clean  Air  Act  (42  U.S.C.  7401  et 
seq.].  None  of  the  revisions  that 
Oklahoma  proposed  to  make  in  this 
amendment  pertain  to  air  or  water 
quality  standards.  Therefore,  we  did  not 
ask  the  EPA  to  agree  on  the  amendment. 

Under  30  CFR  732.17(h)(ll)(i),  we 
requested  comments  on  the  amendment 
from  the  EPA  on  March  22.  2000 
(Administrative  Record  No.  OK-985.02). 
The  EPA  did  not  respond  to  our  request. 

State  Historical  Preservation  Officer 
(SHPO)  and  the  Advisory  Council  on 
Historic  Preservation  (ACHP) 

Under  30  CFR  732.17(h)(4),  we  are 
required  to  request  comments  from  the 
SHPO  and  ACHP  on  amendments  that 
may  have  an  effect  on  historic 


properties.  On  March  22.  2000.  we 
requested  comments  on  Oklahoma's 
amendment  (Administrative  Record  No. 
OK-985.03),  but  neither  responded  to 
our  request. 

Public  Comments 

We  requested  public  comments  on  the 
amendment,  but  did  not  receive  anv. 

V.  Director's  Decision 

Based  on  the  above  findings,  we 
approve  the  amendment  as  sent  to  us  bv 
Oklahoma  on  January-  13.  2000.  To 
implement  this  decision,  we  are 
amending  the  Federal  regulations  at  30 
CFR  Part  936,  which  codif\-  decisions 
concerning  the  Oklahoma  program.  W'e 
are  making  this  final  rule  effective 
immediately  to  expedite  the  State 
program  amendment  process  and  to 
encourage  Oklahoma  to  bring  its 
program  into  conformity  with  the 
Federal  standards.  SMCRA  requires 
consistency  of  State  and  Federal 
standards. 

VI.  Procedural  Determinations 

Executive  Order  12866— Regulator,' 
Planning  and  Review 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866. 

Executive  Order  12630 — Takmgs 

This  rule  does  not  have  takings 
implications.  This  determination  is 
based  on  the  analysis  performed  for  the 
counterpart  federal  regulation. 

Executive  Order  13132 — Federalism 

This  rule  does  not  have  federalism 
implications.  SMCR,^  delineates  the 
roles  of  the  federal  and  state 
governments  with  regard  to  the 
regulation  of  surface  coal  mining  and 
reclamation  operations.  One  of  the 
purposes  of  SMCRA  is  to  "establish  a 
nationwide  program  to  protect  society 
and  the  environment  from  the  adverse 
effects  of  surface  coal  mining 
operations."  Section  503(a)(1)  of 
SMCRA  requires  that  state  laws 
regulating  surface  coal  mining  and 
reclamation  operations  be  "in 
accordance  with  "  the  requirements  of 
SMCRA.  and  section  503(a)(7)  requires 
that  state  programs  contain  rules  and 
regulations  "consistent  with" 
regulations  issued  bv  the  Secretary 
under  SMCRA. 

Executive  Order  12988 — Cixil  Justice 
Reform 

The  Department  of  the  Interior  has 
conducted  the  reviews  req.uired  by 
section  3  of  Executive  Order  12988  and 
has  determined  that,  to  the  extent 
allowed  bv  law.  this  rule  meets  the 
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applicable  standards  of  .subsections  (a) 
and  (b)  of  that  sec:tion.  However,  thijse 
standards  are  not  applicable  to  the 
actual  language  of  state  regulatory 
programs  and  program  amendments 
since  each  program  is  drafted  and 
promulgated  by  a  specific  state,  not  bv 
OSM.  Under  set:tions  50:rand  505  of 
SMCRA  (30  U  S.C  1253  and  1255)  and 
30CFR  730.11.  732.15,  and 
732.17(h)(10),  decisions  on  proposed 
state  regulatory  programs  and  program 
amendments  submitted  by  the  states 
must  be  based  solely  on  a  determination 
of  whether  the  submittal  is  consistent 
with  SMCRA  and  its  implementing 
federal  regulations  and  whether  the 
other  requirements  of  30  CFR  Parts  730. 
731,  and  732  have  been  met. 

National  Environmental  Policy  Art 

Section  702(d)  of  SMCRA  (30  IJ.S.C. 
1292(d))  provides  a  decision  on  a 
proposed  state  regulatory  progsam 
provision  does  not  constitute  major 
federal  action  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (42  II.S.(; 
4332(2)(C))   A  determination  has  been 
made  that  such  decisions  are 
categorically  excluded  from  the  NEPA 
process  (516  DM  8.4  A) 

Paperwork  Reduction  Ait 

This  rule  does  not  contain 
information  collection  retjuirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  IJ  S.C]. 
3507  etseq.). 


Hfi>iiIuton'  Flexihilitv  Act 

The  Department  of  the  Interinr  has 
determined  that  this  rule  will  not  have 
a  significant  ecionomit  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
I'.S.C  601  et  seq).  The  state  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  i:ounterpart  federal  regulations  for 
which  an  (,'C(momi(:  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Therefore,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  state.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic; 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
counterpart  federal  regulations 

Small  Business  Re^uhtor\'  Enforcement 
Fairness  Act 

This  rule  is  not  a  major  rule  under  5 
use.  804(2),  the  Small  Business 
Regulatory  Enforcement  Fairness  Act 
This  rule; 

a.  Does  not  have  an  annual  effec;t  on 
the  economy  of  SlOO  million. 

b.  Will  not  cause  a  major  increase  in 
costs  or  prices  for  (;onsumers. 
individual  industries,  federal,  state,  or 
local  government  agen(;ies,  or 
geographic  regions 

(;  Does  not  nave  signifi(;ant  adverse 
effe(;ts  on  (;ompetitii)n.  employment, 
investment.  produ(;tivitv.  innovatitm.  or 
the  ability  of  U.S.  based  enterprises  to 
compete  with  foreign-based  enterprises. 


This  determination  is  based  upon  the 
fact  that  the  state  submittal  which  is  the 
subje(;t  of  this  rule  is  based  upon 
(;ounterpart  federal  regulations  for 
which  an  analysis  was  prepared  and  a 
determination  made  that  the  federal 
regulaticm  was  not  considen^d  a  major 
rule. 

Unfunded  Mandates 

This  rule  will  not  impose  a  cost  of 
SlOO  million  or  more  in  any  given  year 
on  any  governmental  entity  or  the 
private  sector. 

List  of  Subjects  in  30  CFR  Part  936 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

[Jalf'ci    Md\   1  I.  JOOO 

Richard  |.  Seibel, 

.■\(  tin^  Hfiiional  Dirtrtor.  Mui-i.iintnwnt 
IliXional  (^(i(irdirmt}ni>  (^rnter 

For  the  reasons  set  out  in  the 
preamble,  30  (TR  Part  936  is  amended 
as  set  forth  below; 

PART  936— OKLAHOMA 

1   The  authority  citation  for  Part  936 
(;ontinues  to  read  as  follows: 

.Authority:  fOl'.SC    llidl  r(  siv/ 

2.  Section  936.15  is  amended  in  the 
table  by  adding  a  new  entry  in 
(;hronological  order  by  "Date  of  final 
publication"  to  read  as  ftillows: 

§936.15    Approval  of  Oklahoma  regulatory 
program  amendments. 


Original  amendment  submission  date 


Date  ot  final  publication 


Citatioadescnption 


January  13.  2000  May  26,  2000 


OAC    460  20-5-3(41,    20-5-9(aHc). 
10(c)(3).  20-5-12(b)(1) 


20-5- 


IKK  l)(i(     00-1.(^47  hilfil 
BILLINC  CODE  4310-05-P 


'>    0(1    H  4" 


POSTAL  SERVICE 
39  CFR  Part  20 


Priority  IMail  Global  Guaranteed 

agency:  Postal  Service. 

ACTION:  Amendment  to  mierim  rule 

summary:  The  Postal  Servii  e  is 
amending  the  interim  rule  on  F'riority 
Mail  Clobal  CJuaranteed  service  to 
extend  service  to  most  countries  in  the 
world  and  to  create  rate  groups  for  these 


countries  to  rene(;t  the  cost  .issoi  i.ited 
with  providing  this  ser\i(  c 

EFFECTIVE  DATE:  May  2H.  liODO 
Comments  on  the  amendment  to  the 
interim  rule  must  he  re(  eived  on  or 
before  June  2h.  2()()() 

ADDRESSES:  Written  coinnients  should 
be  mailed  or  delivered  to  the  Manager. 
Business  Results,  International 
Business,  US   Postal  Servit  e,  475 
LFnfant  Plaza  SW,  Room  :170-IBU, 
Washington,  DC  20260-6500  Copies  of 
all  written  comments  will  be  available 
for  public;  inspection  between  9  am 
anfi  4  p.m  ,  Monday  through  Friday,  in 
International  Business,  lOth  Floor.  901 
D  Street  SW.  Washington.  DC. 


FOR  FURTHER  INFORMATION  CONTACT: 

Walter  |  (;randjean,  (202)  314-7256. 

SUPPLEMENTARY  INFORMATION:  On  April 
19,  1999,  the  Postal  Service  announcfjd 
in  the  Federal  Register  (62  FR  19039- 
19042)  the  introduction  of  Priority  Mail 
tilobal  (Guaranteed  on  an  interim  basis. 

The  US   Postal  Service,  through  an 
allian(;e  with  DHL  Worldwide  Express 
Inc.,  is  offering  an  enhanced  expedited 
service.  Priority  Mail  Global 
Guaranteed,  from  selected  locations  in 
the  United  States  to  selected  countries. 
This  service  offers  day-certain  delivery 
with  postage  refund  guarantee  and 
document  reconstruction  coverage  of 
SlOO  for  allowable  contents. 
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On  November  4,  1999,  the  Postal 
Service  announced  in  the  Federal 
Register  (64  FR  60106-60109)  an 
amendment  to  the  interim  rule  to  add 
more  U.S.  acceptance  locations  and  to 
extend  the  service  to  more  destination 
countries.  Public  comments  were 
requested  by  December  6,  1999,  and  by 
that  date  two  comments  were  received. 
Both  comments  related  to  the  way  in 
which  the  Postal  Ser\'ice  categorized  the 
U.S.  acceptance  offices  and  how  the 
acceptance  offices  were  selected. 

The  acceptance  offices  were  selected 
on  their  ability  to  meet  the  stringent 
service  standards  for  this  service  based 
on  Icjcal  considerations  such  as  timely 
transportation,  mail  processing 


capabilities,  and  access  to  national 
transportation. 

The  presentation  of  acceptance  offices 
has  been  changed.  ZIP  Code  ranges  can 
overlap  metropolitan  areas  and  state 
boundaries.  Accordingly,  the  chart  of 
acceptance  offices  has  been  changed  to 
delete  the  reference  to  metropolitan 
areas  and  only  state  names  are  used  as 
a  guide  to  determining  where  ser\'ice  is 
available.  The  use  of  state  designations 
is  not  meant  to  limit  service  within  the 
specified  ZIP  Code  ranges,  since  they 
are  intended  only  to  serve  as  a  guide  to 
the  areas  that  offer  Priority  Mail  Global 
Guaranteed  service. 

The  Postal  Service  is  now  extending 
ser\'ice  to  more  countries  and 


redesigning  the  rates  to  reflect  the  cost 
of  providing  senice  to  these  additional 
countries.  Ser\'ice  will  be  available  to  all 
country-  destinations  listed  in  the 
International  Mail  Manual  except 
Afghanistan.  Ascension,  China.  Iraq. 
Japan.  Democratic  People's  Republic  of 
Korea  (North).  Libya.  Pitcairn  Island. 
Saint  Helena.  Sudan,  and  Tristan  de 
Cunha. 

Although  each  network  countrv  has 
been  placed  into  one  of  eight  rate 
groups,  rate  groups  1  and  2,  3  and  7,  and 
4  and  6.  respectively,  contain  duplicate 
rates  at  the  present  time.  The  applicable 
rates  and  the  destination  countries  that 
are  associated  with  each  rate  group  are 
as  follows: 


Weight  not  over  (lbs  ) 


Rate  Groups 

1  and  2 
(Canada.  Mex- 
ico, and  St 
Pierre  & 
Miquelon) 


Rate  Groups 
3  and  7 


Rate  Groups 
4  and  6 


Rate  Group 
5 


Rate  Group 
8 


0  5  

S20.00 

S24.00 

S29  00 

S40  00 

S60  00 

1    

31.00 
31.00 
42.00 

34  00 
34  00 
53  00 

41  00 
41  00 
60  00 

51  00 
65.00 
80  00 

72  (X) 

2  

87  00 

3  

102  00 

4  

44  00 

60  00 

67.00 

94.00 

11500 

5   

47.00 
50.00 
53.00 
56.00 
59.00 
62.00 
64.00 
66.00 
69.00 
72.00 
74.00 
77.00 
79.00 
82.00 
84.00 
87.00 

66  00 

71  00 

76.00 

81.00 

85.00 

89  00 

93.00 

98.00 

102  00 

106  00 

110  00 

114  00 

118  00 

121.00 

125  00 

128  00 

7400 
81  00 
88.00 
95.00 
102.00 
109  00 
114.00 
120  00 
125  00 
131  00 
136  00 
141.00 
147.00 
152  00 
158  00 
163  00 

107  00 
11900 
131  00 
142  00 
154.00 
166.00 
177  00 
187  00 
197  00 
207  00 
21500 
223  00 
230.00 
238  00 
24500 
253  00 

129  00 

6  

141  00 

7   

153  00 

8   

165  00 

9  

176  00 

10  

188  00 

1 1   

200  00 

12  

21200 

13  

224  00 

14  

23500 

15  

246  00 

16  

258  00 

17  

269  00 

18  

280  00 

19  

292  00 

20  

303  00 

21  

89.00 

132  00 

168  00 

260  00 

31300 

22  

91.00 

136  00 

173  00 

268  00 

322  00 

23  

94.00 

139  00 

178  00 

275.00 

332  00 

24  

96.00 

143  00 

183  00 

283  00 

341  00 

25  

98.00 
100.00 

146.00 
149  00 

188.00 
193.00 

290  00 
298  00 

34900 

26  

358  00 

27  

103  00 

153  00 

198.00 

305  00 

366  00 

28   

105.00 
107  00 
110.00 
112.00 
114.00 

156  00 
160  00 
163.00 
167.00 
170.00 

203  00 
208.00 
213.00 
21800 
223.00 

31300 
320  00 
328  00 
335  00 
34300 

375  00 

29  

384  00 

30  

392  00 

31  

401  00 

32  

41000 

33  

11600 

174.00 

228  00 

350  00 

41800 

34  

119.00 

177.00 

233  00 

358.00 

427  00 

35  

121.00 

181.00 

238.00 

365  00 

435  00 

36  

123.00 

184.00 

24300 

373  00 

444  00 

37  

125.00 

188.00 

248  00 

380.00 

453  00 

38  

128.00 

191.00 

253.00 

388  00 

461  00 

39  

130.00 

195.00 

258  00 

395  00 

470  00 

40  

132.00 

198.00 

263.00 

403.00 

479  00 

41  

133.00 

202.00 

268.00 

41000 

487  00 

42  

135.00 

205.00 

273.00 

418.00 

496  00 

43  

137.00 

209.00 

278.00 

42500 

505  00 

44  

138.00 

212.00 

283.00 

433.00 

51400 

45  

140.00 

216.00 

288.00 

440.00 

522.00 

46  

142.00 
143.00 

219.00 
223.00 

293.00 
298.00 

448.00 
455.00 

531.00 

47  

540.00 

48  

145.00 

226.00 

303.00 

463.00 

548.00 
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Rale  Groups 
1  and  2 


Weight  not  over  (lbs  ) 

(Canada.  Mex 

ICO  and  St 

Pierre  & 

Miquelon) 

Rate  Groups 
3  and  7 

Rale  Groups 
4  and  6 

Rate  Group 
5 

Rate  Group 
8 

49  

50  

51    

147  00 

148  00 
148  00 
152  00 
152  00 
154  00 
154  00 
156  00 
156  00 
159  00 
159  00 
161  00 
161  00 
164  00 
164  00 
166  00 
166  00 
168  00 
168  00 
171  00 
171  00 
173  00 

230  00 

233  00 
233  00 
240  00 
240  00 
247  00 
247  00 
254  00 
254  00 
261  00 
261  00 
268  00 
268  00 
275  00 
275  00 
282  00 
282  00 
289  00 
289  00 
296  00 
296  00 
303  00 

308  00 
31300 
31300 
323  00 
323  00 
333  00 
333  00 
343  00 
343  00 
353  00 
353  00 
363  00 
363  00 
373  00 
373  00 
383  00 
383  00 
393  00 
393  00 
403  00 
403  00 
41300 

470  00 
478  00 
47800 
492  00 
492  00 
505  00 
505  00 
51600 
516  00 
527  00 
527  00 
538  00 
538  00 
549  00 
54900 
560  00 
560  00 
571  00 
571  00 
583  00 
583  00 
594  00 

557  00 
566  00 
566  00 

52   

583  00 

53  

54  

55      

583  00 
601  00 
601  00 

56  

57  

58  

59  

60  

61   

61700 
61700 
633  00 
633  00 
64900 
649  00 

62   

666  00 

63    

666  00 

64  

65  

66  

684  00 
684  00 
701  00 

67  

701  00 

68  

69   

71800 
71800 

70  

735  00 

Country 


Afghanistan     

Albania   

Algena    

Andorra    

Angola     

Anguilla  

Antigua  &  Barbuda  

Argentina  

Armenia   

Aruba  

Ascension  

Australia  

Austria    

A2ert)ai)an 

Bahamas 

Bahrain    

Bangladesh     

Barbados  

Belarus  

Belgium   

Belize      

Benin      

Bermuda  

Bhutan     

Bolivia      

Bosnia-Herzegovina  

Botswana  

Brazil  

British  Virgin  Islands 

Brunei  Danjssalam  

Bulgana  

Burkina  Faso  

Burma  (Myanmar) 

Burundi  

Cambodia  

Cameroon  

Canada  

Cape  Verde      

Cayman  Islands 
Central  Afncan  RepuWic 

Chad  

Chile 

China  


Rate 
group 


Country 


Rate 
group 


Country 


(') 
8 
8 
8 
8 
7 
7 
5 
8 
7 

(') 
4 
3 
8 

7 

6 
8 
7 
8 
3 
5 
8 
7 
8 
5 
8 
8 
5 
7 
8 
8 
8 
8 
8 
8 
8 
1 

8 
7 
8 
8 
5 
(') 


Colombia 

Comoros 

Congo,  Democratic  Republic  ot  the 

Congo.  Republic  ot  the  

Costa  Rica  

Cote  d  Ivoire  (Ivory  Coast)    

Croatia  

Cuba       

Cyprus  

Czech  Republic      

Denmark  

Djibouti    

Dominica  

Dominican  Republic 

Ecuador  

Egypt        

El  Salvador  

Equatorial  Guinea 

Eritrea     

Estonia    

Ethiopia    

Falkland  Islands     

Faroe  Islands  

Fiji  

Finland     

France  

French  Guiana        

French  Polynesia    

Gabon  

Gambia  »... 

Georgia   Republic  ol 

Germany  

Ghana      

Gibraltar  

Great  Britain  &  Northern  Ireland    ... 
Greece 

Greenland       

Grenada  

Guadeloupe    

Guatemala       

Guinea  

Guinea-Bissau  

Guyana  


5 
8 
8 
8 
5 
8 
8 
8 
6 
8 
3 
8 
7 
7 
5 
6 
5 
8 
8 
8 
8 
5 
8 
8 
3 
3 
5 
8 
8 
8 
8 
3 
8 
3 
3 
3 
8 
7 
7 
5 
8 
8 
5 


Haiti    

Honduras      

Hong  Kong  

Hungary  

Iceland  

India  

Indonesia  

Iran        

Iraq         , 

Ireland  (Eire) 

Israel      

Italy        

Jamaica  

Japan     

Jordan  

Kazakhstan  

Kenya     

Kinbati     : 

Korea    Democratic  Peoples  Repub- 
lic of  (North)  

Korea  Republic  of  (South)  

Kuwait  , 

Kyrgyzstan    

Laos      

Latvia     

Lebanon 

Lesotho  

Lit)ena  

Libya     

Liechtenstein 

Lithuania       

Luxembourg  

Macao  

Macedonia   Republic  of  

Madagascar  

Malawi  

Malaysia       

Maldives      

Mall        

Malta  

Martinique      

Mauntania      

Mauntius        


Rate 
group 


7 
5 
3 
8 
8 
6 
4 
6 

(') 
3 
6 
3 
7 

(') 
6 
8 
8 
8 

C) 
4 
6 
8 
8 
8 
6 
8 
8 

(') 
3 
8 
3 
3 
8 
8 
8 
4 
8 
8 
3 
7 
8 
8 
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Country 


Rate 
group 


Mexico        

Moldova  

Mongolia  

Montserrat  

Morocco  

Mozambique  

Namibia 

Nauru  

Nepal   

Netherlands    

Netherlands  Antilles 

New  Caledonia  

New  Zealand  

Nicaragua 

Niger  

Nigena  

Norway  

Oman    

Pakistan  

Panama  

Papua  New  Guinea 

Paraguay  

Peru  

Philippines   

Pitcairn  Island  

Poland  


Portugal  

Qatar  

Reunion  

Romania  

Russia    

Rwanda  

St  Chnstopher  (St   Kitts)  &  Nevis 

Saint  Helena  

Saint  Lucia    

Saint  Pierre  &  Miquelon  

Saint  Vincent  &  Grenadines  

San  Manno  

Sao  Tome  &  Pnncipe  

Saudi  Arabia  

Senegal ".... 

Serbia-Montenegro  (Yugoslavia)  .. 

Seychelles  

Sierra  Leone  

Singapore   

Slovak  Republic  (Slovakia) 

Slovenia  


2 
8 
8 
7 
8 
8 
8 
8 
8 
3 
7 
8 
4 
5 
8 
8 
3 
6 
6 
5 
8 
5 
5 
4 

C) 
8 
3 
6 
8 
8 
8 
8 
7 

{') 
7 
1 
7 
3 
8 
6 
8 
8 
8 
8 
3 
8 
8 


Country 


Rate 
group 


Solomon  Islands  

Somalia     

South  Afnca  

Spam   

Sri  Lanka  

Sudan  

Sunname  

Swaziland  

Sweden  

Switzerland  

Syrian  Arab  Republic  (Syria) 

Taiwan  

Tajikistan 

Tanzania  

Thailand  

Togo 

Tonga  

Tnnidad  &  Tobago 

Tristan  da  Cunha  

Tunisia    

Turkey  

Turkmenistan  

Turks  &  Caicos  Islands  

Tuvalu  

Uganda  

Ul<raine  

United  Arab  Emirates  

Uruguay  

Uzbekistan  

Vanuatu  

Vatican  City  

Venezuela 

Vietnam 

Wallls  &  Futuna  Islands 

Western  Samoa  

Yemen  

Zambia  

Zimbabwe  


8 
8 
8 
3 
8 
V) 
5 
8 
3 
3 
6 
3 
8 
8 
4 
8 
8 
7 

V) 
8 
6 
8 
7 
8 
8 
8 
6 
5 
8 
8 
3 
5 
4 
4 
4 
6 
8 
8 


'  No  Service 

Although  the  Postal  Service  is 
exempted  by  39  U.S.C.  410(a)  from  the 
advance  notice  requirements  of  the 
Administrative  Procedure  Act  regarding 
proposed  rulemaking  (5  U.S.C.  553).  the 
Postal  Service  invites  public  comment 


on  the  amendment  to  the  interim  rule  at 
the  above  address. 

The  Postal  Ser\'ice  is  amending 
International  Mail  Manual  chapter  2. 
Conditions  for  Mailing,  which  is 
incorporated  bv  reference  m  the  Code  of 
Federal  Regulations.  See  39  CFR  20.1. 

A  transmittal  letter  changmg  the 
relevant  pages  m  the  Internatitmal  Mail 
Manual  will  be  published  and 
automatically  transmitted  to  all 
subscribers.  Notice  of  issuance  of  the 
transmittal  will  be  published  in  the 
Federal  Register  as  provided  hv  39  CFR 
20.3. 

List  of  Subjects  in  39  CFR  Part  20 

Foreign  relations.  International  postal 
service. 

PART  20— {AMENDED] 

1.  The  authority  citation  for  39  CFR 
Part  20  continues  to  read  as  follows; 

Authority:  .t  CS.c:.  5.T2(n);  34  l    .S.C  4i)l. 
404.  407.  408 

2.  Chapter  2  of  the  International  Mail 
Manual  (IMM)  is  amended  as  follows: 

2     CONDITIONS  FOR  MAILING 

210     Express  Mail  International 
Service 


215     Frioritv  Mail  Global  Guaranteed 


215.3     Service  Areas 
215.31     U.S.  Origins 

Priority  Mail  Global  Guaranteed 
(PMGG)  items  must  be  entered  at  post 
offices  that  are  located  in  the  following 
ZIP  Code  areas: 


State 


ZIP  code  areas 


Arizona  .  850.  852-853 

California  I  900.  902-908.  910-918.  926-928   937,  939-941.  943-944   946   949- 


!      951.954 

Colorado  

Connecticut  

Delaware 

District  of  Columbia  

Flonda  

Georgia  

Illinois  

Indiana  

Kentucky  

Maine     .,. 

Maryland  

Massachusetts  

Michigan  

Minnesota  

Missoun  

New  Hampshire  

New  Jersey  

New  York  i  100-101,  103-105 

North  Carolina  I  270-278,  280-282 

Ohio    I  430-^38.  440-458 


802 

060-069 

197-199 

200.  202-203.  205 

320.  322.  327-338.  342.  346-347 

300-303.  305-306,  31 1 

600-608.  610-611.  620.  622,  629 

460-470.  472-475,  478-479 

410.  452 

039-041 

206-212.  214,  217.  219 

010-027 

481^82.  486-491,  493-497 

550-551.  553-554,  558-559 

630-631 .  633 

030-034,  038 

070-085.  087-089 


107 
286 


109-119.  124-127 


34100 
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State 


ZIP  code  areas 


Pennsylvania  189-191    193-196 

Rhode  Island  028-029 

Tennessee     372 

Texas      750-752   760-764   769-770   772-778   780-782   784   791    794 

Virginia    201    220-225   230-232    238-239 

Vermont  054   055 

Washington     980-982 

Wisconsin   530-532   534 


215.32     Foreign  Destination.s 

PriontN  Mail  (Jlobal  (aiaranttMvl 
(PMCX'r)  .siTvi(  ('  IS  availabh'  to  all 
location.s  that  ar>'  rffcriMiccd  in  the 
Individual  (iouiitrv  Li.stings  cxctipt  tor 
the  following: 
Afghanistan 


A.scen.sion 

(Ihina 

Iraij 

lapan 

Korea.  Democratu:  People's  Rcpuhlii  of 

(North) 
Libya 

215.61    Rate  Groups' 


Pitcairn  Island 
.Saint  Helena 
-Sudan 
Tristan  de  C'unha 

*  *  «  • 

215.6     Postage 


Weight  not  over  (lb 


05 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

33 

34 

35 

36 

37 

38 

39 

40 

41 

42 

43 

44 

45 


Rate  groups 
1  and  2 
(Canada   Mex- 
ico and  St 
Pierre  & 
Miquelon) 


$20  00 

31  00 

31  00 

42  00 

44  00 

47  00 

50  00 

53  00 

56  00 

59  00 

62  00 

64  00 

66  00 

69  00 

72  00 

74  00 

77  00 

79  00 

82  00 

84  00 

87  00 

89  00 

91  00 

94  00 

96  00 

98  00 

100  00 

103  00 

105  00 

107  00 

11000 

11200 

11400 

11600 

11900 

121  00 

123  00 

125  00 

128  00 

130  00 

132  00 

133  00 
135  00 

137  00 

138  00 
140  00 


Rate  groups 
3  and  7 


$24  00 

34  00 

34  00 

53  00 

60  00 

66  00 

71  00 

76  00 

81  00 

85  00 

89  00 

93  00 

98  00 

102  00 

106  00 

11000 

11400 

11800 

121  00 

125  00 

128  00 

132  00 

136  00 

139  00 

143  00 

146  00 

149  00 

153  00 

156  00 

160  00 

163  00 

167  00 

170  00 

174  00 

177  00 

181  00 

184  00 

188  00 

191  00 

195  00 

198  00 

202  00 

205  00 

209  00 

21200 

21600 


Rate  groups 
4 


Id  6 

Rate  group  5 

Rate  group  8 

$29  00 

S40  00 

S60  00 

41  00 

51  00 

72  00 

41  00 

65  00 

87  00 

60  00 

80  00 

102  00 

67  00 

94  00 

11500 

74  00 

107  00 

129  00 

81  00 

11900 

141  00 

88  00 

131  00 

153  00 

95  00 

142  00 

165  00 

102  00 

154  00 

176  00 

109  00 

166  00 

188  00 

11400 

177  00 

200  00 

120  00 

187  00 

21200 

125  00 

197  00 

224  00 

131  00 

207  00 

235  00 

136  00 

21500 

246  00 

141  00 

223  00 

258  00 

147  00 

230  00 

269  00 

152  00 

238  00 

280  00 

158  00 

24500 

292  00 

163  00 

253  00 

303  00 

168  00 

260  00 

31300 

173  00 

268  00 

322  00 

178  00 

275  00 

332  00 

183  00 

283  00 

341  00 

188  00 

290  00 

349  00 

193  00 

298  00 

358  00 

198  00 

305  00 

366  00 

203  00 

31300 

375  00 

208  00 

320  00 

384  00 

21300 

328  00 

392  00 

21800 

335  00 

401  00 

223  00 

343  00 

410  00 

228  00 

350  00 

41800 

233  00 

358  00 

427  00 

238  00 

365  00 

435  00 

243  00 

37300 

444  00 

248  00 

380  00 

453  00 

253  00 

388  00 

461  00 

258  00 

395  00 

47000 

263  00 

403  00 

479  00 

268  00 

41000 

487  00 

273  00 

41800 

496  00 

278  00 

425  00 

505  00 

283  00 

433  00 

51400 

288  00 

440  00 

522  00 
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21 5.61    Rate  Groups  '—Continued 


Weight  not  over  (Ib.)^ 


Rate  groups 
1  and  2 
(Canada,  Mex- 
ico, and  St. 
Pierre  & 
Miquelon) 


Rate  groups 
3  and  7 


Rate  groups 
4  and  6 


Rate  group  5       Rate  group  8 


46 
47 
48 
49 
50 
51 
52 
53 
54 
55 
56 
57 
58 
59 
60 
61 
62 
63 
64 
65 
66 
67 
68 
69 
70 


142.00 

219.00 

293.00 

448.00 

531.00 

143.00  i 

223.00 

298.00 

455.00 

540.00 

145.00 

226.00 

303.00 

463.00 

548.00 

147.00 

230.00 

308.00 

470.00 

557.00 

148.00  ; 

233.00 

313.00 

478.00 

566.00 

148.00 

233.00 

313.00 

478.00 

566.00 

152.00 

240.00 

323.00 

492.00 

583.00 

152.00 

240.00 

323.00 

492.00 

583.00 

154.00 

247.00 

333.00 

505.00 

601  00 

154.00  i 

247.00 

333.00 

505.00 

601.00 

156.00 

254.00 

343.00 

516.00  . 

617.00 

156.00 

254.00 

343.00 

516.00 

617.00 

159.00  i 

261.00 

353.00 

527.00 

633.00 

159.00 

261.00 

353.00 

527.00 

633.00 

161.00 

268.00 

363.00 

538.00 

649.00 

161.00 

268.00 

363.00 

538.00 

649.00 

164.00 

275.00 

373.00 

549.00 

666.00 

164.00  : 

275.00 

373.00 

549.00 

666.00 

16600 

282.00 

383.00 

560.00 

684.00 

166.00 

282.00 

383.00 

560.00 

684  00 

168.00 

289.00 

393.00 

571.00 

701  00 

168.00 

289  00 

393.00 

571.00 

701.00 

171.00 

296.00 

403.00 

583.00 

718.00 

171.00  ' 

296.00 

403.00 

583.00 

718.00 

173.00 

303.00 

413.00 

594.00 

735.00 

^  See  the  Individual  Country  Listings  for  the  postage  rates  that  are  applicable  to  each  PMGG  destination  country 
2  Maximum  weight  limit  is  70  pounds  to  all  destination  countries. 


[The  Individual  Country  Listing  pages 
in  the  International  Mail  Manual  will  be 
revised  to  reflect  the  availability  of 
Priority  Mail  Global  Guaranteed  service 
and  the  applicable  postage  rates.) 

Stanley  F.  Mires, 

Chief  Counsel.  Legislative 
IFR  Doc.  00-12971  Filed  5- 


25-00;  8:4,5  ami 


BIUJNG  CODE  7710-12-P 


ENVIRONMErfTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA-1 84-0229;  FRL-6585-9] 

Approval  and  Promulgation  of 
Implementation  Plans;  Callfomla  State 
Implementation  Plan  Revision,  Bay 
Area  Air  Quality  Management  District, 
Soutti  Coast  Air  Quality  Management 
District,  San  Diego  County  Air 
Pollution  Control  District,  and 
Monterey  Bay  Unified  Air  Pollution 
Control  District 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 


SUMMARY:  EPA  is  finalizing  the  approval 
of  revisions  to  the  California  State 


Implementation  Plan  (SIP)  proposed  in 
the  Federal  Register  on  January  19, 
2000.  These  revisions  concern  Bay  Area 
Air  Quality  Management  District 
(BAAQMD)  Rule  8.45,  Motor  Vehicle 
and  Mobile  Equipment  Coating 
Operations;  South  Coast  Air  Quality 
Management  District  (SCAQMD)  Rule 
.1151,  Motor  Vehicle  and  Mobile 
Equipment  Non-Assembly  Line  Coating 
Operation;  San  Diego  County  Air 
Pollution  Control  District  (SDCAPCD) 
Rule  67.19,  Coatings  and  Printing  Inks 
Manufacturing  Operations,  and 
Monterey  Bay  Unified  Air  Pollution 
Control  District  (MBUAPCD)  Rule  425, 
Use  of  Cutback  Asphalt.  This  approval 
action  will  incorporate  these  rules  into 
the  federally  approved  SIP.  The 
intended  effect  of  finalizing  this  action 
is  to  regulate  emissions  of  volatile 
organic  compounds  (VOCs)  according  to 
the  requirements  of  the  Clean  Air  Act. 
as  amended  in  1990  (CAA  or  the  Act). 
These  revised  rules  control  VOC 
emissions  from  automobile  refinishing, 
coating  and  ink  manufacturing  and  use 
of  cutback  asphalt.  Thus,  EPA  is 
finalizing  the  approval  of  these 
revisions  into  the  California  SIP  under 
provisions  of  the  CAA  regarding  EPA 
action  on  SIP  submittals,  SIPs  for 
national  primary  and  secondary'  ambient 


air  quality  standards  and  plan 
requirements  for  nonattainment  areas. 
EFFECUVE  DATE:  This  action  is  effective 
June  26,  2000. 

ADDRESSES:  Copies  of  the  rule  revisions 
and  EPA's  evaluation  reports  for  these 
rules  are  available  for  public  inspection 
at  EPA's  Region  IX  office  during  normal 
business  hours.  Copies  of  the  submitted 
rule  revisions  are  available  for 
inspection  at  the  following  locations: 
Rulemaking  Office  (AIR-4),  Air 

Division,  U.S.  Environmental 

Protection  Agency.  Region  IX.  75 

Hawthorne  Street,  San  Francisco,  CA 

94105 
California  Air  Resources  Board, 

Stationar\'  Source  Division.  Rule 
Evaluation  Section,  2020  "L"  Street. 
Sacramento,  CA  95812 
Bay  Area  Air  Quality  Management 

District,  939  EUis  Street.  San 

Francisco.  CA  94109 
South  Coast  Air  Quality  Management 

District,  21865  E.  Coplev.  Diamond 

Bar,  CA  91765 
Monterey  Bay  Unified  Air  Pollution 

Control  District,  24580  Silver  Cloud 

Court,  Monterey,  CA  93940 
San  Diego  County  Air  Pollution  Control 

District.  9150  Chesapeake  Drive.  San 

Diego,  CA  92123 
FOR  FURTHER  INFORMATION  CONTACT: 
Cvnthia  G.  Allen.  Rulemaking  Office 
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(AIR-4).  Air  Division.  U.S. 
Environmental  Protection  Agency. 
Region  IX,  75  Hawthorne  Street,  San 
Francisco.  CA  94105-3901,  (415)  744- 
1189. 

SUPPLEMENTARY  INFORMATION: 
I.  Applicability 

EPA  is  approving  Bay  Area  Air 
Quality  Management  District 
(BAAQMD)  Rule  8.45.  Motor  Vehicle 
and  Mobile  Equipment  Coating 
Operations;  South  Coast  Air  Quality 
Management  District  (SCAQMD)  Rule 
1151,  Motor  Vehicle  and  Mobile 
Equipment  Non-Assembly  Line  Coating 
Operations;  San  Diego  County  Air 
Pollution  Control  District  (SDCAPCD) 
Rule  67.19,  Coatings  and  Printing  Inks 
Manufacturing  Operations,  and 
Monterey  Bay  Unified  Air  Pollution 
Control  District  (MBUAPCD)  Rule  425, 
Use  of  Cutback  Asphalt.  These  rules 
were  submitted  by  the  California  Air 
Resources  Board  (CARB)  to  EPA  on 
August  1,  1997,  February  16,  1999, 
October  18.  1996.  and  June  3.  1997, 
respectively. 

U.  Background 

On  January  19,  2000  (see  65  FR  2921) 
EPA  proposed  to  approve  the  following 
rules:  BAAQMD  Rule  8.45,  Motor 
Vehicle  and  Mobile  Equipment  Coating 
Operations:  SCAQMD  Rule  1151,  Motor 
Vehicle  and  Mobile  Equipment  Non- 
Assembly  Line  Coating  Operations; 
SDCAPCD  Rule  67.19,  Coatings  and 
Printing  Inks  Manufacturing  Operations, 
and  MBUAPCD  Rule  425,  Use  of 
Cutback  Asphalt.  BAAQMD  adopted 
Rule  8.45  on  November  6,  1996; 
SCAQMD  adopted  Rule  1151  on 
December  11.  1998;  SDCAPCD  adopted 
Rule  67.19  on  May  15.  1996;  and 
MBUAPCD  adopted  Rule  425  on  March 
26.  1997.  These  rules  were  submitted  in 
response  to  EPA's  1988  SIP  Call  and  the 
CAA  section  182(a)(2)(A)  requirement 
that  nonattainment  areas  fix  their 
reasonable  available  control  technology 
(RACT)  rules  for  ozone  in  accordance 
with  EPA  guidance  that  interpreted  the 
requirements  of  the  pre-amendme;nt  Act 
A  detailed  discussion  of  the  background 
for  each  of  the  above  rules  and 
nonattainment  areas  is  provided  in  the 
proposed  rule  (PR)  cited  above. 

EPA  has  evaluated  all  of  the  above 
rules  for  consistency  with  the 
requirements  of  the  CAA  and  EPA 
regulations  and  EPAs  interpretation  of 
these  requirements  as  expressed  in  the 
various  EPA  policy  guidance  documents 
referenced  in  the  PR.  EPA  is  finalizing 
the  proposed  approval  of  these  rules  in 
order  to  strengthen  the  SIP.  A 


discussion  of  the  submitted  rules  are  as 
follows: 

BAAQMD  Rule  8.45.  Motor  Vehicle 
and  Mobile  Equipment  Coating 
Operations  includes  the  following 
significant  changes  from  the  current  SIP: 

•  Section  231.  Volatile  Organic 
Compounds,  was  amended  by  adding 
acetone,  parachlorobenzotrifluoride 

^PCBTF),  and  cyclic,  branched,  or 
linear,  fully  methylated  siloxanes  (VMS) 
to  the  list  of  exempt  compounds  in 
conformance  with  EPA  and  CARB 
action. 

•  Section  601,  "Analysis  of  Samples" 
was  amended  by  adding  BAAQMD 
Method  41  to  analyze  samples 
containing  PCBTF,  and  BAAQMD 
Method  43  to  analyze  samples 
containing  VMS. 

•  Section  602,  "Determination  of 
Emissions"  was  amended  by  adding  the 
following  sentence:  For  the  purpose  of 
determining  abatement  device 
efficiency,  any  acetone,  PCBTF  or  VMS 
shall  be  included  as  a  VOC. 

SCAQMD  Rule  1151.  Motor  Vehicles 
and  Mobile  Equipment  Non-Assembly 
Line  Coating  Operations,  includes  the 
following  significant  changes  from  the 
current  SIP: 

•  Effective  December  12.  1998  and 
until  April  1,  1998  the  Group  II 
multistage  topcoat  composite  VOC  limit 
was  raised  to  4.5  lbs/gal.  The  pre- 
December  12,  1998  limit  of  3.5  lbs/gal 
limit  was  reinstated  on  April  1,  1999; 

•  A  10%  usage  limitation  on  a 
monthly  basis  was  added  for  specialty 
coatings; 

•  Expanded  the  prohibition  of  sale 
clause; 

•  Added  the  requirement  that 
manufacturers  must  offer  for  sale  by 
January  1,  1999  clearcoats  having  VOC 
content  of  2.1  lbs/gal  or  less;  and 

•  Added  an  exemption  for  topcoats 
applied  to  prototype  motor  vehicles. 

There  is  currently  no  version  of 
SDCAPCDs  Rule  67.19,  Coatings  and 
Printing  Inks  Manufacturing  Operations, 
in  the  SIP.  The  submitted  rule  includes 
the  following  provisions: 

•  Applicability  section; 

•  Exemption  for  sources  emitting  less 
than  15  lbs/day; 

•  Sources  emitting  less  than  50  tons/ 
year  are  exempted  from  the 
requirements  of  emission  control 
systems: 

•  Storage  tanks  of  less  than  550  gal 
capacity,  or  those  used  exclusively  for 
epoxies  or  water  based  coatings  are 
exempted  from  the  requirements  of 
submerged  fill  pipes; 

•  A  definition  section; 

•  Equipment  and  workmanship 
standards; 

•  Option  to  comply  by  using 
abatement  equipment; 


•  Recordkeeping  provisions;  and 

•  Test  methods. 

Earlier  versions  of  this  rule  were 
adopted  on  June  7,  1994.  and  March  7. 
1995.  While  EPA  can  only  act  on  the 
most  recently  submitted  version,  EP,^ 
reviewed  relevant  materials  associated 
with  the  superseded  versions. 
MBUAPCD  submitted  Rule  425,  Use  of 
Cutback  Asphalt,  includes  the  following 
significant  changes  from  the  current  SIP: 

•  Use  of  the  term  "petroleum 
solvent"  is  now  used  consistently 
throughout  the  rule.  Prior  to  this 
revision,  the  term  organic  solvents  and 
petroleum  solvents  were  used 
interchangeably  leading  to  confusion  in 
the  implementation  and  enforcement  of 
the  rule.  The  rule  has  been  revised  to 
enhance  clarity. 

•  An  additional  change  was  made  to 
the  "effective  date"  section.  The  rule  as 
revised  is  now  effective  on  the  date  of 
adoption. 

A  detailed  discussion  of  the  rules 
provisions  and  evaluation  has  been 
provided  in  the  PRs  and  in  technical 
support  documents  (TSDs)  available  at 
EPA's  Region  IX  office.  TSDs  prepared 
by  EPA  are  dated  November  2.  1998  for 
MBUAPCD  Rule  425.  December  1999  for 
SDCAPCD  Rule  67.19.  SCAQMD  Rule 
1151.  and  BAAQMD  Regulation  8-45. 

in.  Response  to  Public  Comments 

A  30-day  public  comment  period  was 
provided  in  the  PR  (see  65  FR  2921). 
EPA  received  no  comments  during  this 
period  and  one  comment  after  the  30 
days  expired.  This  comment  was 
submitted  by  the  National  Paint  & 
Coatings  Association  (NPCA),  dated 
February  25,  2000,  and  only  concerned 
SCAQMD  Rule  1151.  Although  this 
comment  was  submitted  and  received 
after  close  of  the  comment  period,  we 
are  acknowledging  the  comment  in  this 
action  and  summarizing  NPCA's 
primary  concern. 

NPCA  is  concerned  with  the 
prohibition  of  sale  provision  contained 
in  Rule  1151,  paragraph  (d)(2).  NPCA 
specifically  objects  to  EPA's 
characterization  in  proposing  approval 
of  Rule  1151,  that  SCAQMD  has 
"expanded  the  prohibition  of  sale 
clause."  EPA  believes  this 
characterization  is  correct,  however,  and 
directs  the  commenter  to  page  9  of  the 
December  1998  final  staff  report 
associated  with  SCAQMD's  adoption  of 
the  submitted  rule. 

Nothing  in  this  comment  has  caused 
EPA  to  change  the  rationale  for 
proposing  approval  of  SCAQMD  1151  or 
the  other  rules. 
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IV.  EPA  Action 

EPA  is  finalizing  action  to  approve 
BAAQMD  Rule  8.45.  Motor  Vehicle  and 
Mobile  Equipment  Coating  Operations; 
SCAQMD  Rule  1151,  Motor  Vehicle  and 
Mobile  Equipment  Non-Assembly  Line 
Coating  Operations;  SDCAPCD  Rule 
67.19,  Coatings  and  Printing  Inks 
Manufacturing  Operations,  and 
MBUAPCD  Rule  425,  Use  of  Cutback 
Asphalt  for  inclusion  into  the  California 
SIP.  EPA  is  approving  these  rules  under 
section  110(k)(3)  as  meeting  the 
requirements  of  section  110(a)  and  Part 
D  of  the  CAA.  This  approval  action  will 
incorporate  these  rules  into  the  federally 
approved  SIP.  The  intended  effect  of 
approving  these  rules  are  to  regulate 
emissions  of  VOCs  according  to 
requirements  of  the  CAA. 

V.  Administrative  Requirements 

A  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  Executive  Order  12866, 
entitled  "Regulator^'  Planning  and 
Review." 

B.  Executive  Order  13045 

Executive  Order  13045,  entitled 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997), 
applies  to  any  rule  that;  (1)  Is 
determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866, and  (2) concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  subject  to  Executive 
Order  13045  because  it  does  not  involve 
decisions  intended  to  mitigate 
environmental  health  or  safety  risks. 

C.  Executive  Order  13084 

Under  Executive  Order  13084, 
Consultation  and  Coordination  with 
Indian  Tribal  Goverimients,  EPA  may 
not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly 
affects  or  uniquely  affects  the 
communities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 


governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  to  the 
Office  of  Management  and  Budget,  in  a 
separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation. 

In  addition.  Executive  Order  13084 
requires  EPA  to  develop  an  effective 
process  permitting  elected  and  other 
representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities."  Today's  rule  does  not 
significantly  or  uniquely  affect  the 
communities  of  Indian  tribal 
governments.  Accordingly,  the 
requirements  of  section  3(b)  of 
Executive  Order  13084  do  not  apply  to 
this  rule. 

D.  Executive  Order  13132 

Executive  Order  13121 .  entitled 
Federalism  (64  FR  43255,  August  10. 
1999)  revokes  and  replaces  Executive 
Orders  12612.  Federalism  and  12875. 
Enhancing  the  Intergovernmental 
Partnership.  Executive  Order  13132 
requires  EPA  to  develop  an  accountable 
process  to  ensure  "meaningful  and 
timely  input  by  State  and  local  officials 
in  the  development  of  regulator)' 
policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government."  Under 
Executive  Order  13132.  EPA  may  not 
issue  a  regulation  that  has  federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  State  and  local 
governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  EPA  also  may  not  issue  a 
regulation  that  has  federalism 
implications  and  that  preempts  State 
law  unless  the  Agency  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

This  rule  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  national 


government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255. 
August  10.  1999).  because  it  merely 
approves  a  state  rule  implementing  a 
federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  Thus,  the  requirements  of 
section  6  of  the  Executive  Order  do  not 
apply  to  this  rule. 

E.  Regulator.-  Flexibility  Act 

The  Regulator)-  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulator.'  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions. 

This  final  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  because  SIP 
approvals  under  section  110  and 
subchapter  I.  part  D  of  the  Clean  Air  Act 
do  not  create  any  new  requirements  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  create  any  new  requirements.  I 
certify  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
Clean  Air  Act,  preparation  of  flexibilitA,' 
analysis  would  constitute  Federal 
inquir\'  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co..  v.  U.S. 
EPA,  427  U.S.  246,  255-66  (1976);  42 
U.S.C.  7410(a)(2). 

F.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995.  EPA  must 
prepare  a  budgetar>'  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  annual  costs  to 
State,  local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  SlOO 
million  or  more.  Under  section  205. 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statuton.' 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
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advising  anv  small  governments  that 
may  be  significantly  or  uniquely 
imjpac;ted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  annual  costs  of  $100  million 
or  more  to  either  Statu,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

G.  Submission  to  Congress  and  the 
Comptrolhr  Genera] 

The  CongrBssional  Review  Act,  ^ 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  providf^s 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  repf)rt.  which  includes  a 
copy  of  the  rule,  to  each  Houst-  of  the 
Congress  and  to  the  (iomptroller  Cieneral 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  C'omptroller  (General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register  A  major  rule 
cannot  take  effect  until  BO  davs  after  it 
is  published  in  the  Federal  Register. 
This  rule  is  not  a  "major"  rule  as 
defined  by  f)  U.S.C.  804(2) 

H.  National  Technology  Transfer  and 
Advancement  Act 

Section  12  of  the  National  Tec:hnologv 
Transfer  and  Advancement  Act 
(NTTAA)  of  1993  re(|uires  Federal 
agencies  to  evaluate  existing  tet:hnical 
standards  when  developing  a  new 
regulation.  To  comply  with  NTTAA, 
EPA  must  consider  and  ust-  "voluntary 
consensus  standards"  (V(^S)  if  available 
and  applicable  when  developing 
programs  and  policies  unless  doing  so 
would  be  inconsistent  with  applicable 
law  or  otherwist;  impractical. 

The  EPA  believes  that  VCS  are 
inapplicable  to  this  af:tion  Todav's 
action  does  not  reciuire  the  public  to 
perform  activities  conducive  to  the  use 

of  vc:s. 

/.  Petitions  for  judicial  lieview 

Under  section  307(h)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  nujst  be  filed  in  the  United 
States  Court  of  Appends  for  the 
appropriate  circuit  by  )ulv  2.'i,  2000. 
Filing  a  [letition  for  reconsideration  bv 
the  Administrator  i)f  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 


purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
;}07(b)(2).) 

Lists  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
In(;orporation  by  reference. 
Intergovernmental  relations.  Ozone, 
Reporting  and  recordkeeping 
requirements,  Volatile  organic 
compounds. 

Dated    April  12.  2000. 
|ohn  Wise. 

.Ai  ting  Hi'fiiono}  Administrator.  Ht'gion  l\ 

Part  ."52.  Chapter  1,  Title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  1 '  ,S  C   7401  ft  st-q 

Subpart  F — California 

2.  Section  52.220  is  amended  by 
adding  paragraphs  (c)(241)(i)(A)(5), 
(c)(248)(i)(F),  (c)(258)(i){A)(J)and 
(c)(262)(i)(C)(2)  to  read  as  follows: 

§  52.220    Identification  of  plan. 

***** 

(c)  *    *    * 

(241)  *    *    * 

(il*   *   * 

(A)*    •    * 

(.5)  Rule  H7  19.  adopted  May  15.  199fi. 


*  * 


*  * 


(248)  •    *    • 

(i)*    *    * 
(F)  *    *    * 

[1]  Regulation  8,  Rule  45.  adopted  on 
November  fi,  199H. 

***** 

(25H)  *    *    * 
(i)  *    *    * 
(A)  *    *    * 

(.V)  Rule  425,  adopted  on  March  26, 
1997 


*  * 


(262)  *    *    * 

(i)  •    *    * 

(C)  *    *    * 

(2)  Rule  1151.  adopted  on  December 
11.  1998 
***** 

IlK  1)..,     00    1  1200  l-iliMi  ,T-2">-^1();  H-4t  .im| 
BILLING  CODE  6560-SO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  62 
[PA152-4099a;  FRL-€705-7] 

Approval  and  Promulgation  of  State 
Air  Quality  Plans  for  Designated 
Facilities  and  Pollutants;  Allegheny 
County,  Pennsylvania;  Control  of 
Emissions  from  Existing  Hospital/ 
M«dlcal/lnfectious  Waste  incinerators; 
Correction 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule;  correcting 

amendment. 


SUMMARY:  This  document  corrects  minor 
errors  in  the  text  of  rule  language  in  a 
published  final  rule  pertaining  to  EPA's 
approval  of  the  Allegheny  County, 
Pennsylvania  hospital/medical/ 
/infectious  waste  incinerator  (HMIWI) 
lll(d)/129  plan  submitted  by  the 
Commonwealth  of  Pennsylvania. 
EFFECTIVE  DATE:  |une  6,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
lames  B.  Topsale,  (215)  814-2190  or  bv 
e-mail  at  topsale.jim@epa.gov. 
SUPPLEMENTARY  INFORMATION: 
Throughout  this  document  wherever 
"we."  or  "our"  are  used,  we  mean  EPA. 
On  April  7.  2000  (65  FR  18249),  we 
published  a  final  rulemaking  action 
announcing  our  approval  of  the 
Allegheny  County,  Pennsylvania 
hospital/medic;al/infectious  waste 
incinerator  (HMIVVl)  lll(d)/129  plan 
submitted  by  the  Commonwealth  of 
Pennsylvania.  In  the  text  of  that 
document,  we  inadvertently  made  two 
minors.  Neither  the  rationale  for  nor  the 
intent  of  the  April  7.  2000  direct  final 
rule  was  affected  by  these  minor  errors. 
This  action  simply  corrects  the 
erroneous  language  in  the  published 
final  rulemaking. 

To  the  final  rule  (FR  Docket  00-8660) 
published  in  the  Federal  Register  on 
April  7.  2000  (65  FR  18249).  we  are 
making  the  following  corrections: 

(1)  On  page  18251  in  the  first  column, 
the  revised  rule  language  to  the  second 
answer  (A.)  is  corrected  to  read.  "*    *    * 
meeting  the  maximum  achievable 
control  technology  *    *    *". 

The  word  "available"  was 
inadvertently  inserted  in  place  of 
"achievable". 

(2)  On  page  18252  in  the  third  column 
under  *j  62.9662  Effective  Date,  the  text 
is  revised  to  read.  "The  effective  date  of 
the  plan  is  lune  6,  2000." 

Tne  phrase  •*    *    *  for  municipal 
solid  waste  landfills  *    *    *"  was 
inadvertently  included  in  the  sentence 
and  is  hereby  deleted. 
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Section  553  of  the  Administrative 
Procedure  Act.  5  U.S.C.  553(b)(B), 
provides  that,  when  an  agency  for  good 
cause  finds  that  notice  and  public 
procedures  are  impracticable, 
unnecessary  or  contrary  to  the  public 
interest,  the  agency  may  issue  a  rule 
without  providing  notice  and  an 
opportunity  for  public  comment.  We 
have  determined  that  there  is  good 
cause  for  meiking  today's  rule  final 
without  prior  proposal  and  opportunity 
for  comment  because  we  are  merely 
correcting  minor  errors  in  the  text  of  a 
previous  action.  Thus,  notice  and  public 
procedures  are  unnecessary.  We  find 
that  this  constitutes  good  cause  under  5 
U.S.C.  553(b)(B). 

Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735.  October  4,  1993).  this  action  is 
not  a  "significant  regulatory  action"  and 
is  therefore  not  subject  to  review  bv  the 
Office  of  Management  and  Budget. 
Because  the  agency  has  made  a  "good 
cause"  finding  that  this  action  is  not 
subject  to  notice-and-comment 
requirements  under  the  Administrative 
Procedures  Act  or  any  other  statute  as 
indicated  in  the  Supplementary 
Information  section  above,  it  is  not 
subject  to  the  regulator^'  flexibility 
provisions  of  the  Regulatory  Flexibility 
Act  (5  U.S.C  601  et  seq.),  or  to  sections 
202  and  205  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104—4).  In  addition,  this  action 
does  not  significantly  or  uniquely  affect 
small  governments  or  impose  a 
significant  intergovernmental  mandate, 
as  described  in  sections  203  and  204  of 
UMRA.  This  rule  also  does  not 
significantly  or  uniquely  affect  the 
communities  of  tribal  governments,  as 
specified  bv  Executive  Order  13084  (63 
FR  27655,  May  10,  1998).  This  rule  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  governments,  as  specified  by 
Executive  Order  13132  (64  FR  43255, 
August  10.  1999).  This  rule  also  is  not 
subject  to  Executive  Order  13045  (62  FR 
19885,  April  23,  1997),  because  it  is  not 
economically  significant. 

This  technical  correction  action  does 
not  involve  technical  standards;  thus 
the  requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  The  rule  also 
does  not  involve  special  consideration 
of  environmental  justice  related  issues 
as  required  by  Executive  Order  12898 
(59  FR  7629,  February  16.  1994).  In 
issuing  this  rule,  EPA  has  taken  the 


necessarv'  steps  to  eliminate  drafting 
errors  and  ambiguity,  minimize 
potential  litigation,  and  provide  a  clear 
legal  standard  for  affected  conduct,  as 
required  by  section  3  of  Executive  Order 
12988  (61  FR  4729,  February  7,  1996). 
EPA  has  complied  with  Executive  Order 
12630  (53  FR  8859,  March  15.  1998)  by 
examining  the  takings  implications  of 
the  rule  in  accordance  with  the 
"Attorney  General's  Supplemental 
Guidelines  for  the  Evaluation  of  Risk 
and  Avoidance  of  Unanticipated 
Takings"  issued  under  the  executive 
order.  This  rule  does  not  impose  an 
information  collection  burden  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  etseq.). 

The  Congressional  Review  Act  (5 
U.S.C.  801  et  seq.].  as  added  by  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  Section  808  allows 
the  issuing  agency  to  make  a  rule 
effective  sooner  than  otherwise 
provided  by  the  CRA  if  the  agency 
makes  a  good  cause  finding  that  notice 
and  public  procedure  is  impracticable, 
unnecessan,'  or  contrary'  to  the  public 
interest.  This  determination  must  be 
supported  by  a  brief  statement.  5  U.S.C. 
808(2).  As  stated  previously,  EPA  had 
made  such  a  good  cause  finding, 
including  the  reasons  therefore,  and 
established  an  effective  date  of  June  6, 
2000.  EPA  will  submit  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  These  corrections 
to  the  preamble  and  40  CFR  62.9662  for 
Pennsylvania  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 

Dated:  May  10.  2000. 
Bradley  M.  Campbell, 

Regional  Administrator.  Region  III. 

[FR  Dot:.  00-1,1205  Filed  5-25-00;  8:45  am) 

BILUNG  CODE  6S60-S(M> 


DEPARTIMENT  OF  TRANSPORTATION 
Office  of  the  Secretary 

49  CFR  Part  1 

[GST  Docket  No.1 999-61 89;  Amendment  1- 
302] 

Organization  and  Delegation  of  Powers 
and  Duties  Delegations  to  the  Maritime 
Administrator 

AGENCY:  Office  of  the  Secretar>-.  DOT. 
ACTION:  Final  rule. 

SUMMARY:  The  Secretary  of 
Transportation  (Secretar))  is  delegating 
to  the  Maritime  Administrator  his 
authority  to  appoint  special  police  and 
enforce  laws  for  the  protection  of 
property  and  persons  at  the  United 
States  Merchant  Marine  Academy 
located  in  Kings  Point.  New  York.  The 
authorities  relating  to  the  protection  of 
Federal  property  are  vested  in  the 
Secretan,-  of  Transportation  by  a  March 
2000  delegation  from  the  Administrator 
of  General  Services.  The  Act  of  June  1, 
1948,  P.L.  80-566.  62  Stat.  281,  40 
U.S.C.  318-318C  and  the  Federal 
Property  and  Administrative  Ser\-ices 
Act  of  1949.  as  amended,  63  Stat.  377. 
provides  the  Administrator  of  General 
Services  the  authority  relating  to  the 
protection  of  Federal  property. 
EFFECTIVE  DATE:  May  26,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Weaver.  Chief.  Division  of 
Management  and  Organization. 
Maritime  Administration.  M.A.R-318. 
Room  7301.  400  Seventh  Street.  SW.. 
Washington.  DC  20590,  Phone:  (202) 
366-2811;  or  Blane  Workie,  Office  of 
General  Counsel  (C-50).  Department  of 
Transportation.  Room  10424.  400 
Seventh  Street.  SW.,  Washington.  DC 
20590,  Phone:  (202)  366-9314. 
SUPPLEMENTARY  INFORMATION:  The 
Secretary  of  Transportation  is  delegating 
to  the  Maritime  Administrator  his 
authority  relating  to  the  protection  of 
property  and  persons  at  the  United 
States  Merchant  Marine  Academy 
located  in  Kings  Point.  New  York.  The 
Secretary'  of  Transportation  obtained  the 
authority  to  enforce  laws  for  the 
protection  of  property  and  persons  at 
the  United  States  Merchcmt  Marine 
Academy  from  the  Administrator  of 
General  Services  on  March  23.  2000. 

Previously,  the  Administrator  of 
General  Services  had  delegated  this 
authority  to  the  Secretary  of 
Transportation  who  redelegated  the 
authority  to  the  Maritime  Administrator. 
The  delegation  expired  on  May  1.  2000. 
As  a  result,  this  delegation  of  authority 
from  the  Secretary  of  Transportation  to 
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th«  Maritime  Administrator  relating  to 
the  protection  of  properly  and  persons 
at  the  United  States  Merchant  Marine 
Academy  is  necessary  to  ensure  the 
continued  authority  of  the  Maritime 
Administrator  to  appoint  uniformed 
personnel  as  spet:iai  police,  establish 
the  rules  and  regulations  governing 
conduct  on  the  affected  property,  and 
execute  agreements  with  other  Federal, 
State,  or  local  authorities.  The  Maritime 
Administration  has  previously  had  the 
responsibility  for  the  Academy  and 
related  property,  and  c:urrently  has  the 
experience  and  requisite  expertise  to 
promptly  effect  the  actions  prescribed 
by  the  statutes 

This  amendment  revises  49  CFR 
1.6b(q)  to  reflect  the  Secretary  of 
Transp{)rtation's  delegation  of  his 
authority  relating  to  the  protection  of 
the  Merchant  Academy  to  the  Maritime 
Administrator  for  an  iiid»;finile  period  of 
time  Since  this  amendment  relates  to 
departmental  organization,  procedure 
anil  practice.  notii:e  and  comment  are 
unneces.sary  under  5  II.S.C.  SSIlIb). 
F'urther,  since  the  amt^ndment  exp«Klites 
the  Maritime  Administrations  ability  to 
meet  the  statutory  intent  of  the 
applicable  laws  and  regulations  covered 
by  this  delegation,  the  .Secretary  finds 
good  cause  under  .t  U  .S C  .S,5;Md)(;t)  for 
the  final  rule  to  be  i?ff(M:tive  on  the  date 
of  publication  in  the  Federal  Register 

List  of  Subjects  in  49  CFR  Part  1 

Authority  delegations  ((Joyernment 
agencies).  Organization  and  functions 
(Government  agencies) 

In  consideration  of  the  foregoing.  Fart 
1  of  Title  49.  C.odt?  of  Federal 
Regulations,  is  amended,  effective  upon 
publication,  to  read  as  follows: 

PART  1— {AMENDED] 

1.  The  authority  citation  for  part  1 
continues  to  read  as  follows: 

Authorilv:  ■i'^i  ILSi:.  :U2.  \'uh\u  Law  101- 
-•>r^2.  JH  I    S C   2H72.  31  l'  .S.C    l7n|,i)(:J). 

2.  Section  1.66  is  amended  by  revising 
paragraph  (q)  is  amended  to  read  as 
follows: 

§  1 .66    Delegations  to  Maritime 
Administrator. 

***** 

(q)  Exercise  the  authority  vested  in 
the  Administrator  of  General  Serviies 
by  the  Act  of  June  1 .  1948.  F'ublic  Law 
80-566.  62  Stat.  281.  40  U  S.C.  318- 
318c  and  the  Federal  Property  and 
Administrative  Services  Act  of  1949.  as 
amended.  63  Stat.  377.  and  delegated  to 
the  Secretary  of  Transportation  by  the 
Administrator  of  General  Services  on 
March  23.  2000.  relating  to  the 
enforcement  of  laws  for  the  protection 


of  property  and  persons  at  the  United 
•States  Merchant  Marine  Academy, 
located  in  Kings  Point,  New  York.  This 
may  be  accomplished  through 
appointment  of  uniformed  personnel  as 
spe<;ial  police,  establishment  of  rules 
and  regulations  governing  conduct  on 
the  aff(?ctod  property,  and  execution  of 
agreements  with  other  Federal.  State,  or 
local  authorities. 
***** 

isMifd  dl  Washington.  DC,  this  18th  day  of 
Mav.  2(HM) 
Rodney  K.  Slater, 

Sfrrftan'  of  Tninsportdlinn 

IKK  Do.    (M)-i:(jr()  Kil.-d  -,-25-00,  HAS  am] 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Pan  541 

[Docket  No.  NHTSA-2000-73311 

RIN2127-AH78 

Federal  Motor  Vehicle  Theft  Prevention 
Standard;  Final  Listing  of  Model  Year 
2001  High-Theft  Vehicle  Lines 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA). 
Department  of  Transportation. 
ACTION:  Final  rule. 


SUIMMARY:  This  final  rule  announ(  es 
NMTS.\'s  determination  for  model  year 
(MY)  2001  high-theft  vehicle  lines  that 
are  subject  to  the  parts-marking 
requirements  of  the  Federal  motor 
vehicle  theft  prevention  standard,  and 
high-theft  MY  2001  lines  that  are 
exempted  from  the  parts-marking 
recjuirements  because  the  vehicles  are 
equipped  with  antitheft  devices 
dett!rmined  to  meet  c<>rtain  statutory 
criteria  pursuant  to  the  statute  relating 
to  motor  vehicle  theft  prevention. 
EFFECTIVE  DATE:  The  amendment  made 
by  this  final  rule  is  effective  May  26. 
2000 

FOR  FURTHER  INFORMATION  CONTACT:  Ms 

Rosalind  Proctor,  Consumer  Programs 
Uivision.  Office  of  Planning  and 
Cimsumer  Programs,  NHTSA,  400 
Seventh  Street.  SVV.,  Washington.  Dt; 
20.590.  Ms.  Proctor's  telephone  number 
is  (202)  366-0846  Her  fax  number  is 
(202) 493-2290. 

SUPPLEMENTARY  INFORMATION:  The  Anti 
Car  Theft  Act  of  1992.  Pub.  L.  102-519, 
amended  the  law  relating  to  the  parts- 
marking  of  major  component  parts  on 
designated  high-theft  vehicle  lines  and 
other  motor  vehicles.  The  Anti  Car  Theft 


Act  amended  the  definition  of 
"passenger  motor  vehicle"  in  49  U.S.C. 
33101(10)  to  include  a  "multipurpose 
passenger  vehicle  or  light  duty  truck 
when  that  vehicle  or  truck  is  rated  at  not 
more  than  6,000  pounds  gross  vehicle 
weight."  Since  "passenger  motor 
vehicle"  was  previously  defined  to 
include  passenger  cars  only,  the  effect  of 
the  Anti  Car  Theft  Act  is  that  certain 
multipurpose  passenger  vehicle  (MFV) 
and  light-duty  truck  (LDT)  lines  may  be 
determined  to  be  high-theft  vehicles 
subject  to  the  Federal  motor  vehicle 
theft  prevention  standard  (49  CFR  part 
541). 

The  purpose  of  the  theft  prevention 
standard  is  to  reduce  the  incidence  of 
motor  vehicle  theft  by  facilitating  the 
trac:ing  and  recovery  of  parts  from  stolen 
vehicles.  The  standard  seeks  to  facilitate 
such  tracing  by  requiring  that  vehicle 
identification  numbers  (VINs),  VIN 
derivative  numbers,  or  other  symbols  be 
placed  on  major  component  vehicle 
parts.  The  theft  prevention  standard 
requires  motor  vehicle  manufacturers  to 
inscribe  or  affix  VINs  onto  covered 
original  equipment  major  c:omponent 
parts,  and  to  inscribe  or  affix  a  symbol 
identifying  the  manufacturer  and  a 
common  symbol  identifying  the 
r«^plat:ement  component  parts  for  those 
original  equipment  parts,  on  all  vehicle 
lines  selected  as  high-theft. 

The  Anti  Car  Theft  Act  also  amended 
49  U.S.C.  33103  to  require  NHTSA  to 
promulgate  a  parts-marking  standard 
applicable  to  major  parts  installed  by 
manufacturers  of  "passenger  motor 
vehicles  (other  than  light  duty  trucks)  in 
not  to  exceed  one-half  of  the  lines  not 
designated  under  49  U.S.C.  33104  as 
high-theft  lines."  Section  33103(a) 
further  directed  NHTSA  to  select  only 
lines  not  designated  under  section 
33104  of  this  title  as  high  theft  lines. 
NHTSA  lists  each  of  these  selected  lines 
in  appendix  B  to  part  541.  Since  section 
33103  did  not  specify-  marking  of 
replacement  parts  for  below-median 
lines,  the  agency  does  not  require 
marking  of  replacement  parts  for  these 
lines.  NHTSA  published  a  final  rule 
amending  49  CFR  part  541  to  include 
the  definitions  of  MPV  and  LDT,  and 
major  component  parts.  See  59  FR 
64164,  December  13,  1995. 

49  U.S.C.  33104(a)(3)  specifies  that 
NHTSA  shall  select  high-theft  vehicle 
lines,  with  the  agreement  of  the 
manufacturer,  if  possible.  Section 
33104(d)  provides  that  once  a  line  has 
been  designated  as  likely  high-theft,  it 
remains  subject  to  the  theft  prevention 
standard  unless  that  line  is  exempted 
under  section  33106.  Section  33106 
provides  that  a  manufacturer  may 
petition  to  have  a  high-theft  line 
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exempted  from  the  requirements  of 
section  33104.  if  the  line  is  equipped 
with  an  antitheft  device  as  standard 
equipment.  The  exemption  is  granted  if 
NHTSA  determines  that  the  antitheft 
device  is  likely  to  be  as  effective  as 
compliance  with  the  theft  prevention 
standard  in  reducing  and  deterring 
motor  vehicle  thefts. 

The  agency  annually  publishes  the 
names  of  the  lines  which  were 
previously  listed  as  high-theft,  and  the 
lines  which  are  being  listed  for  the  first 
time  and  will  be  subject  to  the  theft 
prevention  standard  beginning  in  a 
given  model  year.  It  also  identifies  those 
lines  that  are  exempted  from  the  theft 
prevention  standard  for  a  given  model 
year  under  section  33104.  Additionally, 
this  listing  identifies  those  lines  (except 
light-duty  trucks)  in  appendix  B  to  part 
541  that  have  theft  rates  below  the  1990/ 
1991  median  theft  rate  but  are  subject  to 
the  requirements  of  this  standard  under 
section  33103. 

On  May  25.  1999,  the  final  listing  of 
high-theft  lines  for  the  MY  2000  vehicle 
lines  was  published  in  the  Federal 
Register  (64  FR  28110).  The  final  listing 
identified  five  vehicle  lines  that  were 
listed  for  the  first  time  and  became 
subject  to  the  theft  prevention  standard 
beginning  with  the  2000  m.odel  year. 

For  MY  2001,  the  agency  identified 
eight  new  vehicle  lines  that  are  likely  to 
be  high-theft  lines,  in  accordance  with 
the  procedures  published  in  49  CFR  part 
542.  The  new  lines  are  the  Daewoo 
Musso  (MPV).  the  Honda  Acura  MDX 
(MPV),  the  Kia  Motors  Rio  and  Optima, 
the  Suzuki  MPV  (nameplate  not 
available),  the  Toyota  Highlander 
(MPV),  the  Toyota  Lexus  IS300  and  the 
Toyota  MR2  Spyder.  In  addition  to  these 
eight  vehicle  lines,  the  list  of  high-theft 
vehicle  lines  includes  all  lines 
previously  designated  as  high-theft  and 
listed  for  prior  model  years.  Appendix 
A  also  has  been  amended  to  reflect  a 
nameplate  change  for  the  Isuzu  Amigo 
vehicle  line  to  Isuzu  Rodeo  Sport 
beginning  with  MY  2001. 

The  list  of  lines  that  have  been 
exempted  by  the  agency  from  the  parts- 
marking  requirements  of  Part  541 
includes  high-theft  lines  newly 
exempted  in  full  beginning  with  MY 
2001.  The  four  vehicle  lines  newly 
exempted  in  full  are  the  Ford  Mercury 
Sable,  the  General  Motors  Chevrolet 
Malibu.  the  Nissan  Pathfinder  and  the 
Volkswagen  Audi  Allroad  Quattro. 

Subsequent  to  publishing  the  MY 
2000  listing,  the  agency  granted  BMW  of 
North  America.  Inc.,  an  exemption  from 
the  parts-marking  requirements  of  the 
theft  prevention  standard  for  its  X5 
vehicle  line  beginning  with  the  2000 
model  year.  Therefore,  the  BMW  X5 


vehicle  line  has  been  added  to 
Appendix  A-I  of  this  listing. 
Furthermore,  Appendix  A-I  has  been 
amended  to  reflect  a  nameplate  change 
for  the  General  Motors  Chevrolet 
Lumina/Monte  Carlo  car  line.  The 
Chevrolet  Lumina/Monte  Carlo  car  line 
nameplate  was  changed  to  Chevrolet 
Impala/Monte  Carlo  beginning  with  MY 
2000. 

Appendix  A-II  has  also  been 
amended  to  reflect  a  MY  1994 
nameplate  change  for  the  General 
Motors  Cadillac  Sixty  Special  to  General 
Motors  Cadillac  Concours. 

Additionally,  since  the  agency 
granted  Ford  Motor  Company  an 
exemption  from  the  parts-marking 
requirements  for  its  Mercun,'  Sable  car 
line,  it  has  been  deleted  from  Appendix 
B. 

The  vehicle  lines  listed  as  being 
subject  to  the  parts-marking  standard 
have  previously  been  designated  as 
high-theft  lines  in  accordance  with  the 
procedures  set  forth  in  49  CFR  part  542. 
Under  these  procedures,  manufacturers 
evaluate  new  vehicle  lines  to  conclude 
whether  those  new  lines  are  likely  to  be 
high  theft.  The  manufacturer  submits 
these  evaluations  and  conclusions  to  the 
agency,  which  makes  an  independent 
evaluation:  and.  on  a  preliminary  basis, 
determines  whether  the  new  line  should 
be  subject  to  the  parts-marking 
requirements.  NHTSA  informs  the 
manufacturer  in  writing  of  its 
evaluations  and  determinations, 
together  with  the  factual  information 
considered  by  the  agency  in  making 
them.  The  manufacturer  may  request  the 
agency  to  reconsider  the  preliminarv' 
determinations.  Within  60  days  of  the 
receipt  of  these  requests,  the  agency 
makes  its  final  determination.  NHTSA 
informs  the  manufacturer  by  letter  of 
these  determinations  and  its  response  to 
the  request  for  reconsideration.  If  there 
is  no  request  for  reconsideration,  the 
agency's  determination  becomes  final  45 
days  after  sending  the  letter  with  the 
preliminary  determination.  Each  of  the 
new  lines  on  the  high-theft  list  has  been 
the  subject  of  a  final  determination 
under  either  49  U.S.C.  33103  or  33104. 

The  vehicle  lines  listed  as  being 
exempt  from  the  standard  have 
previously  been  exempted  in 
accordance  with  the  procedures  of  49 
CFR  part  543  and  49  U.S.C.  33106. 

Similarly,  the  low-theft  lines  listed  as 
being  subject  to  the  parts-marking 
standard  have  previously  been 
designated  in  accordance  with  the 
procedures  set  forth  in  49  U.S.C.  33103. 

Therefore.  NHTSA  finds  for  good 
cause  that  notice  and  opportunity  for 
comment  on  these  listings  are 
unnecessary.  Further,  public  comment 


on  the  listing  of  selections  and 
exemptions  is  not  contemplated  bv  49 
U.S,C.  Chapter  331. 

For  the  same  reasons,  since  this 
revised  listing  only  informs  the  public 
of  previous  agency  actions  and  does  not 
impose  additional  obligations  on  any 
party.  NHTSA  finds  for  good  cause  that 
the  amendment  made  by  this  notice 
should  be  effective  as  soon  as  it  is 
published  in  the  Federal  Register. 

Regulatory  Impacts 

1.  Costs  and  Other  Impacts 

NHTSA  has  analyzed  this  rule  and 
determined  that  it  is  not  'significant  " 
within  the  meaning  of  the  Department 
of  Transportation's  regulator^'  policies 
and  procedures.  The  agency  has  also 
considered  this  notice  under  Executive 
Order  12866.  As  already  noted,  the 
selections  in  this  final  rule  have 
previously  been  made  in  accordance 
with  the  provisions  of  49  U.S.C.  33104. 
and  the  manufacturers  of  the  selected 
lines  have  already  been  informed  that 
those  lines  are  subject  to  the 
requirements  of  49  CFR  part  541  for  MY 
2001.  Further,  this  listing  does  not 
actually  exempt  lines  from  the 
requirements  of  49  CFR  part  541:  it  only 
informs  the  general  public  of  all  such 
previously  granted  exemptions.  Since 
the  only  purpose  of  this  final  listing  is 
to  inform  the  public  of  actions  for  MY 
2001  that  the  agency  has  already  taken, 
a  full  regulator}'  evaluation  has  not  been 
prepared. 

2.  Regulatory  Flexibility  Act 

The  agency  has  also  considered  the 
effects  of  this  listing  under  the 
Regulatory  Flexibility  Act.  I  hereby 
certif\'  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  As 
noted  above,  the  effect  of  this  final  rule 
is  simply  to  inform  the  public  of  those 
lines  that  are  already  subject  to  the 
requirements  of  49  CFR  part  541  for  M'\' 
2001.  The  agency  believes  that  the 
listing  of  this  information  will  not  have 
any  economic  impact  on  small  entities. 

3.  Environmental  Impacts 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969.  the 
agency  has  considered  the 
environmental  impact^  of  this  rule,  and 
determined  that  it  will  not  have  any 
significant  impact  on  the  quality  of  the 
human  environment. 

4.  Federalism 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612.  and  it  has  been  determined  that 
this  final  rule  does  not  have  sufficient 
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FtKinralism  inipiicatiuiis  to  warrant  the  this  ruli-  may  be  obtained  pursuant  to  49  In  consideration  of  the  foregoing.  49 

preparation  of  a  [•'ederaiisin  Assessment  I  'Si'..  52909.  Section  32909  does  not  ("FK  Part  541  is  amended  as  follows: 

-   f.     11     ,        I,  ,  reinnre  submission  of  a  petition  for 

reconsideration  or  other  .idministratue  rMn  i  »h  i      [Mwicnucuj 

This  final  rule  <ioes  not  have  a  „ro(  .>edings  before  parties  mav  fih'  suit 

retroactive  effect   In  accortl<uice  with  ^     ( ourt  '    '^^*'  authority  citation  for  Part  541 

section  3.n  18  when  the  Theft  continues  to  read  as  follows: 

Prevention  Standard  is  in  effect,  a  State       List  of  Subiects  in  49  CFR  Part  341  .....  ,    .,        ,    .  , 

,,.,,...,,..,  '  •  Authority:  4'n    ,S  ( .    Hl()2-:t:!  104  aiui 

or  political  sut)division  ot  a  State  mav  ,,,„,     i   i'     .  .      a       .      .  ,,,/io,-,> 

1  irr  11         1       r  A  (I  in  1  n  i .;!  r  1 1 1  !■<>   iiruf -t  i  CO  J  n  r"!  M  1  0(),  (if  CUdt  li  ill   ot  ,1  lltn(.iril\    ,lt4'((.tK    1     )l). 

not  have  a  different  motor  vehicle  theft  /\(lministrali\e  praf.tice  ana                                           f- 

prevention  standard  for  a  motor  vehicle  procedure.  Labeling.  Motor  vehicles.                 '    jn  Part  541    Appendices  ^    \-\    \- 

or  major  replacem.mt  part.  49  U  S C  Reporting  and  recordk.'epmg  „  ^^^  g  ^,^^.  ^^,^,,;;^  ,„  ^^.^^  as' follows: 

331 17  provides  that  judicial  review  of  re(]uirements 

Appendix  A  to  Part  541.— Lines  Subject  to  the  Requirements  of  This  Standard 

Manufacturer  Subject  lines 

ALFA  ROMEO  Milano  161 

164 
BMW  Z3 

6  Car  Line 

CONSULIER    ConsulierGTP 

DAEWOO        Korando 

Musso  (MPV) 

Nubira 
DAIMLERCHRYSLER     Chrysler  Cirrus 

Chrysler  Fifth  Avenue.'Newport 

Chrysler  Laser 

Chrysler  LeBaronTown  &  Country 

Chrysler  LeBaron  GTS 

Chrysler  s  TC 

Chrysler  New  Yorker  Fiflh  Avenue 

Chrysler  Sebnng 

Chrysler  Town  &  Country 

Dodge  600 

Dodge  Anes 

Dodge  Avenger 

Dodge  Colt 

Dodge  Daytona 

Dodge  Diplomat 

Dodge  Lancer 

Dodge  Neon 

Dodge  Shadow  ' 

Dodge  Stratus 

Dodge  Stealth 

Eagle  Summit 

Eagle  Talon 

Jeep  Cherokee  (MPV) 

Jeep  Grand  Cherokee  (MPVi 

Jeep  Wrangler  (MPV) 

Plymouth  Caravelle 

Plymouth  Colt 

Plymouth  Laser 

Plymouth  Gran  Fury 

Plymouth  Neon 

Plymouth  Reliant 

Plymouth  Sundance 

Plymouth  Breeze 
FERRARI  ; Mondial  8 

328 
FORD        Ford  Aspire 

Ford  Escort 

Ford  Probe 

Ford  Thundertiird 

Lincoln  Continental 

Lincoln  Mark 

Lincoln  Town  Car. 

Mercury  Cipri 

Mercury  Cougar 

Merkur  Scorpio 

Merkur  XR4Ti 
GENERAL  MOTORS        Buick  Electra 

Buick  Reatta 

Buick  Skylark 


Federal  Register /Vol  65,  No.  103 /Friday,  May  26,  2000 /Rules  and  Regulations 


34109 


Appendix  A  to  Part  541  .—Lines  Subject  to  the  Requirements  of  This  Standard — Continued 


Manufacturer 


Subject  lines 


HONDA 


HYUNDAI 
ISUZU  


JAGUAR  

KIA  MOTORS 


LOTUS  

MASERATI 


MAZDA 


MERCEDES-BENZ 


MITSUBISHI 


NISSAN 


PEUGEOT 
PORSCHE 


Chevrolet  Malibu. 
I  Chevrolet  Nova 
i  Chevrolet  Blazer  (MPV). 
I  Chevrolet  Prizm 
I  Chevrolet  Venture  (MPV). 
;  Chevrolet  S-10  Pickup. 
[  Geo  Storm. 

;  Chevrolet  Tracker  (MPV). 
I  GMC  Jimmy  (MPV). 
I  GMC  Sonoma  Pickup 

Oldsmobile  Achieva  (MYs  1997-1998) 

Oldsnx)bile  Bravada 

Oldsmobile  Cutlass 

Oldsmobile  Cutlass  Supreme  (MYs  1988-1997) 

Oldsmobile  Intrigue. 

Pontiac  Fiero 

Pontiac  Grand  Prix. 

Satum  Spxjns  Coupe. 

Accord. 

CRV  (MPV). 

Odyssey  (MPV). 

Passport 

Prelude. 

82000. 

Acura  Integra 

Acura  MDX  (MPV) ' . 

Accent. 

Sonata 

Tiburon. 

Amigo^. 

Impulse 

Rodeo 

Rodeo  Sport 

Stylus. 

Trooper/Trooper  II. 

VehiCross  (MPV). 

XJ 

Optima ' . 

Rio'. 

S-ll 

Elan 

Biturtx) 

Quattroporie 

228 
i  626. 

MX-3 

MX-5  Miata. 

MX-6. 

190  D. 
I  190  E 
''  260E  (1987-1989) 

300  BE  (1988-1991). 

300  TD  (1987) 

300  SDL  (1987). 

300  SEL 

350  SDL  (1990-1991). 

420  SEL  (1987-1991) 

560  SEL  (1987-1 991) 

560  SEC  (1987-1991) 

560  SL 
I  Cordia. 

Eclipse. 

Mirage. 

Montero  (MPV) 

Montero  Sport  (MPV). 

Tredia. 

3000GT. 

240SX. 

Sentra/200SX 

Xterra. 

405. 

924S. 
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Appendix  A  to  Part  541 —Lines  Subject  to  the  Requirements  of  This  Standard — Continued 


Manufacturer 


Subject  lines 


SUBARU  XT 

svx 

Forester 
Legacy 

SUZUKI X90 

MPV(nameplafe  not  determined) 
Sidekick  (MYs  1997-1998) 
Vitara  (MPV) 

TOYOTA  Toyota  ARunner  (MPV) 

Toyota  Avalon 

Toyota  Camry 

Toyota  Celica 

Toyota  Corolla  Corolla  Sport 

Toyota  Echo 

Toyota  Highlander  (MPV)  ^ 

Toyota  MR2 

Toyota  MR2  Spyder ' 

Toyota  RAV4  (MPV) 

Toyota  Sienna  (MPV) 

Toyota  Tercel 

Lexus IS300 

Lexus  RX300  (MPV) 

VOLKSWAGEN        Audi  Quattro 

Volkswagen  Scirocco 


1  Lines  added  tor  MY  2001 
'1  Renamed  Isu/u  Rodeo  Sport  beginning  with  MY  2001. 


Appendix  A-I— High-Theft  Lines  With  Antitheft  Devices  Which  Are  Exempted  From  the  Parts-Marking 
requirements  of  this  standard  pursuant  to  49  cfr  part  543 


Manufacturer 


Subiect  lines 


AUSTIN  ROVER      Sterling 

BMW  X5 

3  Car  Line 

5  Car  Line 

7  Car  Line 

8  Car  Line 
DAIMLERCHRYSLER  Chrysler  Conquest 

Chrysler  Impenal 

FORD  Mustang 

Mercury  Sable 
Taurus 

GENERAL  MOTORS      Buick  LeSabre 

Buick  Park  Avenue 

Buick  Regal/Century 

Buick  Riviera 

Cadillac  Aliante 

Cadilac  Deville 

Cadillac  Seville 

Chevrolet  Cavalier 

Chevrolet  Corvette 

Chevrolet  Impala/Monte  Carlo 

Chevrolet  Lumina'Monte  Carlo  (MYs  1996-1999) 

Chevrolet  Malibu 

Oidsmobile  Alero 

Oldsmobile  Aurora 

Oidsmobile  Toronado 

Pontiac  Bonneville 

Pontiac  Grand  Am 

Pontiac  Sunfire 

HONDA      AcuraCL 

Acura  Legend  (MYs  1991-1996) 

Acura  NSX 

Acura  RL 

Acura  SLX 

Acura  TL 

Acura  Vigor  (MYs  1992-1995) 

ISUZU        Impulse  (MYs  1987-1991) 

JAGUAR  XK8 

MAZDA      929 
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APPENDIX  A-I— High-Theft  Lines  With  Antitheft  Devices  Which  Are  Exempted  From  the  Parts-Marking 
REQUIREMENTS  OF  THIS  STANDARD  PURSUANT  TO  49  CFR  PART  543— Continued 


Manufacturer 


Subject  lines 


MERCEDES-BENZ 


MITSUBISHI 
NISSAN  


PORSCHE 


SAAB  

TOYOTA 


VOLKSWAGEN 


RX-7 
Mlllenia 

124  Car  Line  (the  models  within  this  line  are) 
260E 
300D. 
300E. 
300CE. 
300TE. 
400E 
500E 

129  Car  Line  (the  models  within  this  line  are) 
300SL. 
500SL 
600SL. 
SL320. 
SL500. 
SL600 

202  Car  Line  (the  models  within  this  line  are): 
C220 
C230 
C280 
C36 
043 
•  Galant 
Stanon 
Diamante 
Nissan  Altima 
Nissan  Maxima 
Nissan  Pathfinder  - 
Nissan  300ZX 
Infiniti  130 
Infinifi  J30 
Infiniti  M30 
Infinifi  QX4 
Infiniti  Q45 
911 
928 
968 

Boxster. 
900 
9000 

Toyota  Supra 
Toyota  Cressida 
Lexus  ES 
Lexus  GS. 
Lexus  LS 
Lexus  SC 
Audi  5000S. 
Audi  100/A6. 
Audi  200/S4/S6 
Audi  Allroad  Quattro  (MPV).; 
Audi  Cabholet 
Volkswagen  Cabno 
Volkswagen  Corrado 
Volkswagen  Golf/GTI 
Volkswagen  Jetta/Jetta  III 
Volkswagen  Passat 


'  Exempted  in  full  beginning  with  MY  2000 
-'  Exempted  in  full  beginning  with  MY  2001 
'  Renamed  Impala/Monte  Carlo  beginning  with  MY  2000 

APPENDIX  A-ll  TO  PART  541 .— HIGH-ThEFT  LINES  WiTH  ANTITHEFT  DEVICES  WHICH  ARE  EXEMPTED  IN-PaRT  FROM  THE 
PARTS-MARKING  REQUIREMENTS  OF  THIS  STANDARD  PURSUANT  TO  49  CFR  PART  543 


Manufacturers 


Subject  lines 


Parts  to  be  marked 


GENERAL  MOTORS  Cadillac  Eldorado Engine,  Transmission 

Cadillac  Concours Engine,  Transmission 

Oldsmobile  Ninety-Eight  Engine,  Transmission. 

Pontiac  Firebird Engine,  Transmission. 
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Appendix  A-II  to  Part  541.— High-Theft  Lines  With  Antitheft  Devices  Which  Are  Exempted  In-Part  From  the 
Parts-Marking  Requirements  of  This  Standard  Pursuant  to  49  CFR  Part  543— Continued 


Manufacturers 


Subject  lines 


Parts  to  be  marked 


Chevrolet  Camaro  i  Engine   Transmission 

Oldsmobile  Eighty-Eigtit   I  Engine.  Transmission 


Appendix  B— Passenger  Motor  Vehicle  Lines  (Except  Light-Duty  Trucks)  With  Theft  Rates  Below  the  1990/ 
91  Median  Theft  Rate,  Subject  to  the  Requirements  of  This  Standard 


Manufacturer 

Pofd  Crown  Victona 

Mercury  Grand  Marquis 

General  Motors      Chevrolet  Astro  (MPV) 

GMC  Safan  (MPV) 

Honda      Civic 


Subfect  lines 


Is.sueil  (111    Mav  :2.  J()()(l 
Stephen  R.  Kratzke. 

AsaiHKitt'  Adiiiinistriitor  \itr  Stitrtv 
Pt'rfonnaiu  r  .S'fofii/uri/s 

[KRDoc    ()0-i:t^7  t  I'll.'.i  ")    J'l   <HI.H4"i.im| 
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Proposed  Rules 


Federal  Register 

Vdl    hf),   \i,     1(13 

Frnla\.   Md\    2f).   2000 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Parts  305  and  319 

[Docket  No.  98-030-1] 
RIN  0579-AA97 

Irradiation  Phytosanitary  Treatment  of 
Imported  Fruits  and  Vegetables 

agency:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 
ACTION:  Proposed  rule. 


SUMMARY:  We  are  proposing  to  establish 
regulations  providing  for  use  of 
irradiation  as  a  phytosanitary  treatment 
for  fruits  and  vegetables  imported  info 
the  United  States.  The  irradiation 
treatment  would  provide  protection 
against  fruit  flies  and  the  mango  seed 
weevil.  This  proposal  would  provide  an 
alternative  to  the  currently  approved 
treatments  (various  fumigation,  cold, 
and  heat  treatments,  and  systems 
approaches  employing  techniques  such 
as  greenhouse  growing)  against  fruit 
flies  and  the  mango  seed  weevil  in  fruits 
and  vegetables. 

DATES:  We  invite  you  to  comment  on 
this  docket.  We  will  consider  ail 
comments  that  we  receive  bv  Julv  25, 
2000. 

ADDRESSES:  To  submit  a  comment  bv 
postal  mail,  please  send  your  comment 
and  three  copies  to  Docket  No.  98-030- 
1.  Regulator\-  Analvsis  and 
Development,  PPD".  APHIS,  suite  3C03, 
4700  River  Road  Unit  118,  Riverdale, 
MD  20737-1238.  Please  state  that  your 
comments  refer  to  Docket  No.  98-030- 
1. 

You  may  also  file  comments  on  this 
docket  electronically,  and  review 
comments  filed  electronicallv,  at  the 
World  Wide  Web  site  http:// 
comments.aphis.usda.gov. 

You  may  read  any  comments  that  we 
receive  by  postal  mail  in  our  reading 
room.  The  reading  room  is  located  in 
room  1141  of  the  USDA  South  Building, 


14th  Street  and  Independence  A\'enue. 
SW..  Washington,  DC,  between  8  a.m. 
and  4:30  p.m..  Monday  through  Fridav, 
except  holidays.  Persons  wishing  to 
inspect  comments  are  requested  to  call 
ahead  on  (202)  690-2817  to  facilitate 
entry  into  the  comment  reading  room. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
general  program  and  ph\iosanitarv 
issues,  contact  Donna  L.  West,  Import 
Specialist,  Phxiosanitarv  Issues 
Management,  PPQ.  APHIS,  4700  River 
Road  Unit  140,  Riverdale  MD  20737- 
1236;  (301)  734-6799,  For  technical 
irradiation  issues,  contact  Dr.  Arnold 
Foudin,  Assistant  Director,  Scientific 
Services,  PPQ,  APHIS,  4700  River  Road 
Unit  147,  Riverdale,  MD  20737-1237; 
(301)  734-7710. 
SUPPLEMENTARY  INFORMATION: 

Background 

I.  Introduction 

IL  Critical  Control  Points:  Dose.  Dosimetr\  . 

.Safeguards 
III.  Irradiation  Doses  to  Control  Fruit  Flies 

and  Seed  Weevils  in  Fruits  and  X'egetables 
I\'   Dosimetry  and  Dose  Control  Issues 
v.  Safeguards  for  Different  Irradiation 

Situations 
\'I.  Proposed  Regulator\  Framework  for 

Irradiation  Treatments 
\'I1,  Pru[)osed  Changes  to  Fruits  and 

Vegetables  Import  Regulations 
\'!II,  Compliance  With  E.xecutive  Orders. 

Regulator)  Flexibility  Act,  .National 

En\ironinental  Poli(  \  Alt.  and  Paperwork 

Redut  tion  .\i:\ 

I.  Introduction 

The  Animal  and  Plant  Health 
Inspection  Service  (APHIS)  is  aware  of 
growing  commercial  interest  in  the  use 
of  irradiation  as  a  treatment  for 
agricultural  products,  both  for  food 
safety  purposes  (to  kill  pathogens  and 
retard  spoilage)  and  for  phytosanitar\' 
purposes  (to  destroy  plant  pests).  At 
least  38  countries  have  approved 
irradiation  treatment  of  more  than  40 
foods  or  groups  of  related  foods.  In 
Europe  more  than  28  billion  pounds  of 
food  are  irradiated  annually.  With 
regard  to  phytosanitary  irradiation 
treatments  to  control  plant  pests,  the 
World  Health  Organization,  the 
International  Plant  Protection 
Convention,  and  the  North  American 
Plant  Protection  Organization  have 
endorsed  the  technology  as  effective  and 
safe. 

In  anticipation  of  requests  to  allow 
the  use  of  irradiation  in  APHIS' 
regulatory  programs,  we  have  been 


developing  policies  for  evaluating 
irradiation  methods  and  have  been 
evaluating  research  on  the  efficacy  of 
irradiation. 

To  set  a  framework  for  de\eloping 
.\PHIS'  irradiation  policy,  we  published 
a  notice  entitled  "The  Application  of 
Irradiation  to  Phytosanitary  Problems" 
in  the  Federal  Register  on  Mav  15.  1996 
(61  FR  24433-24439,  Docket  No.  95- 
088-1).  Among  other  things,  the  notice 
discussed  how  APHIS,  in  collaboration 
with  the  Agricultural  Research  Service 
(ARS),  would  evaluate  scientific 
research  to  determine  the  minimum 
irradiation  doses  necessarv  to  kill  or 
render  sterile  particular  pests  associated 
with  particular  articles.  The  notice 
emphasized  that  minimum  dose  le\  els 
are  important  and  necessar\-,  but  that 
dose  levels  by  themselves  do  not 
constitute  a  complete  treatment 
schedule  or  an  adequate  regulators 
framework.  Treatment  schedules,  in 
addition  to  specifying  minimum  doses, 
may  employ  irradiation  as  a  single 
treatment,  as  part  of  a  multiple 
treatment,  or  as  a  component  of  a 
systems  approach  combined  with  other 
pest  mitigation  measures.  The 
regulatory  framework  for  emploving 
irradiation  treatments  must  also  address 
system  integrity  or  quality  control 
issues,  including  methods  to  ensure  that 
the  irradiation  is  properly  conducted  so 
that  the  specified  dose  is  achieved,  and 
must  address  matters  such  as  packaging 
or  safeguarding  of  the  treated  articles  to 
prevent  reinfestation. 

This  proposed  rule  discusses  these 
various  issues  and  how  they  must  be 
integrated  to  achieve  effective 
irradiation  treatments,  and  then 
proposes  specific  standards  for  an 
irradiation  treatment  for  fruit  fiies  and 
the  mango  seed  weevil  in  imported 
fruits  and  vegetables. 

II.  Critical  Control  Points:  Dose. 
Dosimetry.  Safeguards 

We  have  identified  three  critical 
control  points  in  the  activities  involved 
in  irradiating  imported  fruits  and 
vegetables  to  prevent  the  spread  of  fruit 
fiies  and  the  mango  seed  weevil.  These 
are  points  where  errors  will  definitelv 
reduce  the  long-term  effectiveness  of  the 
treatment  and  where,  on  the  other  hand, 
correct  procedure  will  ensure  effective 
treatments. 
The  three  critical  control  points  are: 
Dose:  The  dose  of  ionizing  radiation, 
calculated  in  Gray,  must  be  sufficient  to 
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pfHVHnt  adult  omHrsencn  of  eat:h  speci«s     Also,  thn  hij^hur  the  dose,  the  greater  the     pests  after  treatment,  and  safeguards  are 


of  fruit  fly  in  fruits  and  v«»getables.  Kach 
dose  is  set  at  the  lowest  level  that 
achieves  this  effi'ct.  the  dose  will  not 
necessarilv  kill  larvae  inunediatelv  after 
treatment.  These  dost^s  are  hdse<i  on 
res(!ar(.h  ronducted  bv  AKS  and  others, 
as  discussed  below 

It  is  important  that  the  dose  be  set  at 
the  lowest  effective  level  for  regulatory, 
economic,  and  product  ((ualitv  reasons. 
The  Food  and  Drug  Administration  has 
issued  regulations  providing  that  fruits 
and  vegetables  mav  receive  up  to  1 
kiloCJrav  (=1.000  (Jrav)  of  irradiation  (21 
CFR  179  2B).  This  current  limit  of  1 
kiloClrav  for  fruits  <ind  vegetabU^s  is 
signifii;ant  because  industry  irradiation 
methods  can  onlv  ensure  th.it  all  arti(  les 
in  an  irradiated  lot  receive  a  guaranteed 
minimum  dose,  at  the  (,ost  of  h.iving 
scmie  articles  in  the  lot  subjected  to  two 
or  three  times  the  minimum  dose 
Therefore,  to  achievi;  a  minimum 
absorbed  dose  of  2.50  Crav.  some  artii  les 
in  a  lot  mav  be  subjected  to  a  dostf  of 
7.50  (Irav  or  more  Obviouslv.  this 
encourages  us  to  set  the  dose  at  the 
minimum  effective  level  to  avoid  the 
possibilitv  of  anv  articles  being 
subjected  to  a  dose  above  1  kilodrav 


cost  of  the  irradiation  tnMtment.  Finally,     necessary  to  control  this  risk.  If  the 
irradiatiim  causes  many  fruits  and  fruits  and  vegetables  are  irradiated  after 

vegetables  to  suffer  changes  in  color  and     arriving  in  the  United  States,  safeguards 


te.xture  that  increase  at  higher  doses 

Dosimetry:  If  csttihlishinfi  the  required 
dose  correctly  is  the  first  critic  al  control 
point.  (M/irnnijthe  expecled  dose 
accurately  and  ( onsistentlv  is  the 
second  critical  control  point.  Accurate 
dosimetry  ensures  that  this  happens.  An 
effective  dosimetry  system  is  necessar\' 
to  ensure  that  irradiated  articles  do  in 
fact  receive  thi'  minimum  re(}uired  dose 
of  ionizing  radiation.  An  inaccurate 
dosimetry'  system  that  records  received 
doses  as  higher  than  they  actually  are 
(ould  allow  survival  of  fruit  flies  or 
mango  seed  weevils  in  trtMted  articles 
An  inaccurate  dosimetry  system  that 
records  rec;eived  dnses  as  lower  than 
thev  actually  are  could  result  in  doses 
exce«!ding  the  1  kiloCIrav  limit,  as  well 
•is  unac:ceptable  changes  in  the  c:olor 
and  iexture  of  the  fruits  and  vegetables. 
Sdtf'iiiKinls.  The  third  critic  al  control 
point,  safeguards,  afldresses  the 
movement  and  identifit:ation  of  articles 
befon-  and  after  they  are  irradiated 
There  is  always  a  risk  that  treated 
.irticles  mav  become  reinfested  with 


must  also  be  employed  to  ensure  that 
pests  do  not  escape  from  articles  en 
route  through  the  United  States  to  the 
irradiation  facility.  Finally,  internal 
safeguards,  such  as  recordkeeping, 
labeling,  and  monitoring  and 
enforcement  of  regulatory  requirements, 
are  necessary  to  ensure  that  articles  are 
not  accidentally  or  intentionally 
presented  as  properh'  irradiated  when 
they  have  not  been. 

III.  Irradiation  Doses  To  Control  Fruil 
Flies  and  Seed  Weevils  in  Imported 
Fruits  and  Vegetables 

APFflS  is  now  prepared  to  propose 
regulations  providing  for  the  use  of 
irradiation  as  a  phytosanitary-  treatment 
to  control  11  species  of  fruit  flies  and 
one  species  of  seed  weevil  in  imported 
fruits  and  vegetables.  Based  on 
evaluation  of  research  that  is 
summarized  in  documents  available 
upon  request.'  APHIS  is  proposing 
irradiation  for  each  species  as  follows: 


Fruit  Flies  and  Seed  Weevils  in  Imported  Fruits  and  Vegetables 


Scientific  name 


Common  name 


Bactrocera  dorsahs  - Onental  fruit  tty 

Ceratitis  capitata     «.. .- MecJiterranean  fruit  fly 


Bactrocera  cucurbitae 
Anastrepha  traterculus 
Anastrepha  suspensa 
Anastrepha  ludens 
Anastreptia  obliqua 
Anastreptia  serpentina 

Bactrocera  tryoni   

Bactrocera  /arvisi     

Bactrocera  latifrons  ...^ 


Melon  fly 

South  American  fruit  fly 

Caribt)ean  fruit  fty 

Mexican  fruit  fly    

West  Indian  fruit  fly    

Sapote  fruit  fly 
Queensland  fruit  fly 
(No  common  name)     ... 
Malaysian  fruit  fly 


Cryptorhynchus  mangiferae  Mango  seed  weevil 


Dose  (gray) 


250 
225 

210 
150 
150 
150 
150 
150 
150 
150 
150 
100 


AR.S  rei ommendi'd  theM'  doses  b<ised 
on  review  of  available  literature, 
participation  in  workshops  and 
meetings,  discussions  <imong  AK.S 
scientists.  <ind  verbal  .md  written 
comments  from  numerous  sl.ikeholders 
and  interested  p.irties 

The  recommended  doses  .in- 
sufficient to  ensure  proliit  \)  eltii  ai  v  (.i 
statistical  estimation  of ')<>  'WfiHI 
(lercent  mortality  or  sterility, 
corresponding  to  .i  surviv.il  r.ite  nf  :i2 


'    Km    iiiiitii'iiiliilnxi  Irrailinli.iii  D.is.,  In  I'mviili- 
(Jii.ir.iiiliiii'  Si't  iirilv  fnr  ('.i)inm.i<lilii's  ImL'sIimI  with 
C.rt.iiii  Kriut  I  Iv  Sji.n  ii>>>.  "  .\Kri<  iilhinil  K.s.-.ir.  h 
SiTM.f.  .^|iril  7    I'lTi.  .111(1  (ciriillar\  AI'lllS 
iiii'iiii<riinilii   Y.Mi  iii.iv  ri'iiu.'st  iMi'm'  iI"i  niii'Mit-. 

frnlll  lllf  piTs.MI  l.li'lltin.'.l  .ih.iVf  llll.l.'r  FOB 
FURTHER  INFORMATION  CONTACT.  ,.r  ili.W  nliiil.l  III.  Ill 
trniii  lull.     i\uu  ,ii.|ii>  iisil.i  j..iv.|i|i<l/irrtt<l 


fertile  flies  or  weevils  per  million)  Tht? 
doses  will  .dmost  entirelv  prevent 
emergence  of  live  adults  fmm  irradiated 
fruits  .Hid  vegetables 

AKS  found  sufficient  dat.i  in  its 
review  of  research  ■  to  rec  mniiit'iid 
irr.idi.ition  doses  for  1 1  spec  it!s  of 
tt'phritid  fruit  flies  and  one  species  of 
seed  we»nil 

In  l^Hf).  minimum  iloses  nt  1.50  and 
:)()()  (Irav  were  internationally  proposed 
for  c|uarantine  scuurity  of  tephritid  fruit 


-  Kepiirls  friini  nidiiv  of  ttif  ri-M-an  h>T'>  <  il'-.t  in 
this  ilociimeiit  rtff  rtVHil.il>l('  in  a  siiink'  lonii'llalicni. 

PriK wdinxs  of  Ihi'  Kuuil  Ri's.'dti  li  f  .....niuialion 
Mt-i>lftij4  on  I'M'  .if  Irr.idiiitl'jn  as  a  CJuarHiiliiU' 
I'ri'Hlim'nt  of  Food  ami  Aurn  iiltnr.il  (^oniiiioditio 
AuKUsI  27-n   IM'MI'  .  piililistuMJ  hv  lllf  InliTiiati.iiial 
Aloniii   Kii.TKv  .\K.-n(  V,  I  ,.S   distritiut..r  1  Nlt'l  B. 
Laiiham.  MO   t'urliM!.  iiilHrKSled  in  irrddiatitin 


flies  and  all  other  arthropods, 
respectively  (Loaharanu  1992).  It  was 
concluded  that  the  dose  of  150  Gray 
should  prevent  development  of  adult 
tephritid  fruit  flies  capable  of  flight 
when  eggs  and  larvae  are  irradiated, 
while  300  Gray  should  cause  sterility  to 
all  stages  of  other  insects  and  mites. 

The  first  c;alculated  estimates  of  doses 
to  provide  probit  9  security  against  fruit 
fly  adult  emergence  were  made  by 
Balock  ft  al  (1966)  The  probit  9 


rfsf.in  t.  r. 'lion's  ni.u  .ils.i  lir  inliTi'sli'ii  ill  a  liny.' 
t)il>lii>grH[ili\  oil  .inrii  iiltural  irradiation  asscnihl.-d 
bv  the  FVdf'ral  Ki>s«ar<:h  Onlfr  for  Nutnlioii  in 
I  icrnianv.  and  available  nn  Itirir  Wi-b  sitr  al  blip  ' 
wwv,  daitii'I  de/l)fp/onglisb'lhnilisti"  btni 
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estimate  of  the  irradiation  dose  that 
would  prevent  the  emergence  from  fruit 
of  adult  Oriental  fruit  fly,  Bactrocera 
dorsahs  (Hendel).  varied  from  206  Gray 
in  papaya  to  280  Gray  in  a  combination 
of  eight  different  fruits.  The  fruits  tested 
in  this  research  ranged  in  size  from 
Barbados  cherry'  to  tangerine  and  were 
infested  with  immature  stages  of  the 
fruit  fly  ranging  from  egg  to  third  instar. 
For  melon  fly,  Bactrocera  cucurbitae 
(Goquillett).  combined  data  on 
irradiation  of  eggs  through  third  instars 
in  papaya,  tomato,  and  cucumber  gave 
a  probit  9  estimate  of  156  Gray.  Two 
adult  Mediterranean  fruit  flies,  Ceratitis 
capitata  (Wiedemann),  emerged  from 
approximately  1,300  early  instar  larvae 
in  papayas  treated  at  100  Gray. 
However,  the  study's  authors  believed 
that  these  two  flies  resulted  from  post- 
treatment  infestation  because  no  adults 
emerged  from  papayas  infested  with 
approximately  19.000  early  instars  and 
treated  with  25-75  Gray.  No  estimate  of 
probit  9  security  for  C.  capitata  was 
offered.  No  tests  using  large  numbers  of 
B.  ciorsalis  or  B.  cucurbitae  were 
conducted  at  the  estimated  probit  9 
doses;  therefore,  accuracy  of  these 
estimates  was  not  confirmed. 

Soo  et  al.  (1973)  subjected  large 
numbers  of  fruit  fly  immatures  inside 
fruits  to  irradiation  doses  ranging  from 
209  to  291  Gray.  Doses  as  high  as  244 
Gray  allowed  some  B.  dorsalis  to  emerge 
as  adults:  it  was  not  stated  whether 
these  adults  were  capable  of  flight.  No 
irradiated  B.  cucurbitae  immatures 
emerged  as  adults  even  at  doses  as  low- 
as  209  Gray.  Two  adult  C.  capitata 
emerged  from  an  estimated  110.772  C. 
capitata  immatures  irradiated  at  225 
Gray.  It  was  not  mentioned  whether 
either  adult  was  capable  of  flight.  Based 
on  this  study.  Burditt  and  Seo  (1971) 
recommended  a  dose  of  210-250  Gray  to 
prevent  adult  emergence  of  these  three 
flies  infesting  tropical  fruits  in  Hawaii. 

Other  studies  dealt  with  irradiation  of 
fruits  infested  with  B.  dorsalis  and  C. 
capitata.  Although  no  adults  emerged 
from  an  estimated  18,000  B.  dorsalis 
third  instars  irradiated  with  150  Gray  in 
carambolas,  emergence  was  less  than  10 
percent  in  the  untreated  control, 
indicating  that  the  pupae  were  exposed 
to  severe  mortality  factors  unrelated  to 
irradiation  (Vijaysegaran  et  al.  (1992)). 
A  dose  of  100  Gray  prevented  adult 
emergence  of  an  estimated  131,148,  5-  to 
6-day-old  B.  dorsalis  immatures 
irradiated  in  250-300  gram  "Carabao" 
mangoes  (Manoto  et  al.  (1992)).  Komson 
et  al.  (1992)  irradiated  an  estimated 
173,042,  5-day-old  B.  dorsalis  larvae 
reared  at  27  (+/  -  2)'^C  in  "Nang 
Klangwan"  mangoes  with  150  Gray  with 
one  adult  survivor.  Although  no  C. 


capitata  adults  emerged  from  an 
estimated  100.854  third  instars  in 
mangoes  exposed  to  150  Gray.  5  adults 
emerged  from  an  estimated  5.268  larvae 
irradiated  at  that  same  dose  in  a 
previous  test  (Bustos  et  al.  (1992)). 
Bustos  et  al.  (1993)  feU  that  250  Gray 
was  required  to  prevent  development  of 
adult  C.  capitata  from  irradiated  larvae. 
In  Australia,  various  researchers  have 
irradiated,  at  50-100  Gray,  a  wide 
variety  of  fruits  infested  with  large 
numbers  of  all  immature  stages  of 
Queensland  fruit  fly,  Bactrocera  tryoni 
(Froggatt).  with  no  apparently  normal 
adult  survivors.  An  estimated  total  of 
566.714  "old  larvae"  were  subjected  to 
75  Gray  in  five  different  fruits  w^ith  no 
normal  adult  survivors.  Heather  et  al. 
(1991)  irradiated  an  estimated  110.935 
eggs  and  153,814  third  instars  of 
Bactrocera  janisi  (Tryon)  in 
"Kensington"  mangoes  with  74-100 
Gray  and  obtained  no  normal  adult 
survivors. 

Large  numbers  of  five  species  of 
Anastrepha  in  fruits  have  been 
irradiated  with  doses  of  50-150  Gray 
with  no  apparently  normal  adult 
survivors.  However,  von  VVindeguth 
(1986)  found  one  apparently  normal 
adult  A.  suspensa  from  an  estimated 
25.363  third  instars  in  mangoes 
irradiated  with  55  Gray. 

Cherries  infested  with  western  cherry 
fruit  fly,  Bhagoletis  indifferens  Curran. 
were  irradiated  with  a  mean  dose  of  97 
Gray,  and  one  adult  with  vestigial  wings 
emerged  out  of  an  estimated  15.812 
immatures  (Burditt  and  Hungate  (1988)). 

APHIS  bases  its  proposed  irradiation 
doses  on  the  pertinent  literature.  The 
doses  vary  according  to  species,  because 
the  resistance  of  species  varies.  We 
propose  to  require  a  minimum  dose  of 
250  Gray  for  B.  dorsahs  based  on  the 
study  of  Seo  et  al.  (1973).  who  obtained 
17  adults  from  a  total  of  490,289  larvae 
in  papaya  irradiated  at  a  minimum  dose 
of  244-252  Gray.  At  lower  doses  (214- 
225  Gray)  in  papaya,  5  of  a  total  of 
306.431  immatures  developed  to  adults. 
Given  the  data  of  Seo  et  al.  (1973).  a 
dose  of  250  Gray  for  B.  dorsalis  appears 
marginally  effective  at  producing  probit 
9  security.  However,  it  seems  that  the 
high  survival  rate  at  a  dose  of  244  Gray 
was  atypical  (17  adults  emerged  from 
130.156  immature  forms  irradiated  with 
244  Gray),  given  that  the  study  showed 
that  fewer  adults  emerged  at  lower 
doses.  No  adults  emerged  when  155.903 
immature  forms  in  papayas  were 
irradiated  with  214  Gray.  The  only  other 
large-scale  studies  with  B.  dorsalis  used 
very  high  infestation  levels  and 
included  few  third  instars,  which  may 
have  reduced  tolerance  of  the  insects  to 


irradiation  (Komson  et  al.  (1992); 
Manoto  ef  a/.  (1992)). 

We  propose  a  minimum  dose  of  225 
Gray  for  C.  capitata.  At  225  Gray.  2  of 
an  estimated  110.772  C.  capitata  larvae 
completed  development  to  the  adult 
stage  (Seo  et  al.  (1973)).  Furthermore, 
although  no  lar\ae  of  an  estimated 
100.854  third  instar  C  capitata  in 
mangoes  irradiated  with  150  Gray 
became  adults,  the  fact  that  5  of  5.268 
lar\ae  did  in  an  earlier  test  cannot  be 
ignored  (Bustos  et  a!.  (1992)). 

We  propose  a  minimum  dose  of  210 
Gray  for  B.  cucurbitae  because  at  a  dose 
of  209  Gray  no  B.  cucurbitae  larvae  of 
an  estimated  169.903  in  bell  peppers 
reached  the  adult  stage  (Seo  et  al. 
(1973)).  The  study's  authors  did  not  test 
lower  doses,  and  no  other  studies  using 
large  numbers  of  B.  cucurbitae  have 
been  conducted. 

We  propose  a  minimum  dose  of  150 
Gray  for  eight  other  tephritid  fruit  flies: 
B.  tryoni.  B.  jan-isi.  B.  latifrons.  A. 
fraterculus,  A.  suspensa.  A.  serpentina. 
A.  ludens,  and  A.  obliqua.  Although  the 
research  evidence  shows  that  lower 
doses  might  suffice,  a  dose  of  150  Gray 
should  pose  no  greater  problem  to 
irradiation-tolerant  commodities 
compared  with  lower  doses,  and  it 
provides  greater  security. 

We  propose  a  minimum  dose  of  100 
Gray  for  the  mango  seed  weevil. 
Cryptorhynchus  mangiferae.  because 
research  by  ARS  (Follett.  1999)  has 
demonstrated  that  the  weevils  are 
effectively  killed  or  sterilized  at  this 
dose. 

IV.  Dosimetry  and  Dose  Control  Issues 

It  is  critical  to  ensure  that  articles 
actually  receive  the  required  dose 
during  irradiation,  since  lower  doses 
could  allow  pests  to  survive. 
Fortunately,  the  irradiation  industry  and 
researchers  have  spent  decades 
developing  and  documenting  effective 
systems  for  dosimetry.  We  are  confident 
that  facilities  that  correctly  apply 
dosimetry-  guidance  published  by  the 
American  Society  for  Testing  and 
Materials  (ASTM)  will  be  able  to 
reliably  measure  the  doses  regulated 
articles  receive. 

The  basic  product  delivered  by 
businesses  engaged  in  irradiation  is  an 
accurately  measured  dose  of  ionizing 
radiation,  within  the  range  requested  by 
the  customer,  delivered  to  articles 
provided  by  the  customer.  Therefore, 
dosimetrv-  is  an  integral  part  of  these 
businesses'  procedures,  and  APHIS  does 
not  need  to  address  dosimetry  in  detail 
in  this  proposal,  other  than  to  require 
that  the  businesses  follow  good 
dosimetry  practices  to  map.  control,  and 
record  the  radiation  dose.  Guidance  and 
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requirements  for  dosimetry  by  ASTM. 
the  V.i^.  Department  of  Energy,  and 
AFHIS.  and  supervision  hv  responsible 
national  agencies  in  foreign  countries, 
establish  the  degree  of  dosimetry 
reliability  needed  to  make  this  proposal 
work. 

V.  Safeguards  for  Different  Irradiation 
Situations 

Safeguards  reduce  risk  by  controlling 
the  movement  and  identification  of 
articles  before  and  after  they  are 
irradiated.  Safeguards  include  such 
matters  as  packaging,  labeling,  records, 
and  irradiation  facility  construction  and 
procedures.  The  types  of  safeguards 
needed  to  reduce  risks  will  change  with 
changing  conditions.  (Certain  safeguards 
are  needed  if  the  irradiatUJU  fac:ilitv  is 
located  in  an  area  infested  with  fruit 
flies,  or  if  irradiated  commodities 
leaving  the  facility  en  n)ute  to  the 
United  States  will  transit  such  an  area 
where  the  risk  is  high  that  flies  could 
oviposit  in  fruit  after  it  is  irradiated 
These  identical  safeguards  would  not  be 
netMh'd  if  the  irradiation  takes  place  in 
an  area  not  infested  with  fruit  flies. 

The  actual  safeguards  needed  for 
different  situations  are  discussed  below 
under  "Proposed  Regulatory  Framework 
for  Irradiation  Treatments,"  The  goal  of 
the  safeguards  is  to  address  risks  that 
are  not  fullv  addressed  bv  the  technii;al 
irradiation  components  of  this  proposal. 
Such  risks  include  misidentification  of 
articles  so  that  untreated  cartons  are 
delivered  labeled  as  treated, 
reinfestation  of  treated  articles  after 
treatment,  and  escape  of  fruit  flies  from 
articles  in  the  United  States  prior  to 
treatment. 

Most  of  the  safeguards  we  are 
proposing  are  based  (m  previous 
operational  experience  that  shows  these 
safeguards  to  be  effective  when  required 
to  import  fruits  and  vegetables  that  are 
subject  to  a  variety  of  treatments  under 
our  regulations  (e.g..  fumigation,  hot 
water  dipis,  cold  treatments).  For 
instance,  many  existing  treatments 
require  the  treated  articles  to  be  packed 
in  insect  proof  cartcms  after  treatment, 
and  require  labeling  to  distinguish 
treated  from  untreated  (  artons.  The 
propos(>(l  safeguards  concerning  the 
allowed  locations  of  irradiation  facilities 
in  the  United  .States,  and  the  routes 
untreatt'd  articles  mav  follow  to  these 
facilities,  are  based  on  operational 
experience  showing  that  the  pests  of 
concern  cannot  become  established  in 
the  c:limate  prevailing  in  the  St<ites 
where  irradiation  fat  ilities  would  be 
allowtul  The  safeguards  conci-rning 
records  that  irradiation  facilities  would 
have  to  kenp  (concerning  lot 
identification,  scheduled  process. 


evidence  of  compliance  with  the 
scheduled  pnicess.  ionizing  energy 
source,  source  calibration,  dosimetry, 
dose  distribution  in  the  product,  and  the 
date  of  irradiation)  are  based  on 
procedures  the  irradiation  industry  has 
endorsed  and  found  effective  in 
documenting  that  various  irradiated 
articles  (eg.,  medical  supplies)  receive 
the  required  dose  of  irradiation 

VI.  Proposed  Regulatory  Framework 
for  Irradiation  Treatments 

As  discussed  above,  we  have 
proposed,  based  on  research  data,  the 
doses  of  radiation  for  imported  fruits 
and  vegetables  that  effectively  prevent 
the  emergence  of  living  adult  forms  of 
1 1  species  of  fruit  flies  and  one  species 
of  seed  weevil.  The  above  discussion 
also  explains  how  we  propose  to 
measure  and  verify  delivery  of  the 
effective  doses  and  that  safeguards  may 
be  needed  to  prevent  pest  escape  from 
products  before  treatment  and 
reinfestation  after  treatment  These 
elements  of  irradiation  treatment  fit  into 
the  existing  APHIS  regulatory  structure 
as  follows 

First,  we  propose  to  establish  a  new 
part  305  in  title  7  of  the  Code  of  Federal 
Regulations.  The  new  part  20?>  would  be 
titled  'Phvtosanitar>'  Treatments."  At 
this  time,  this  part  would  contain  only 
the  irradiation  treatment  schedules  and 
proce<lures  for  treatment  for  1 1  species 
of  fruit  flies  and  one  species  of  .seed 
weevil  in  fruits  and  vegetables.  In  the 
future.  APHIS  may  add  more  of  its 
existing  and  new  treatments  to  part  30^ 
to  make  it  easier  for  customers  to  find 
treatments  and  to  simplify  cross- 
n^ferences  in  our  regulations. 

in  addition  to  establishing  a  new  part 
305  to  contain  the  irradiation  treatment 
schedules,  we  also  propose  to  make 
changes  to  "Subpart — Fruits  and 
Vegetables  •  (7  CFR  319.56  through 
319  5«>-8)  to  authorize  the  importation 
of  articles  irradiated  in  accordance  with 
the  new  part  305. 

New  part  305  would  also  specify 
requirements  for  irradiation  facilities 
performing  the  irradiation  These 
requirements  would  include  procedures 
for  approving  the  facility,  monitoring 
facility  operations.  re<:ordkeeping. 
dosimetry',  and  packaging  of  fruits  and 
vegHtables  treated  at  the  facility  These 
re(juirements  in  the  new  part  305  would 
be  similai  to  existing  APHIS  regulations 
concerning  irradiation  treatments  These 
include  regulations  for  moving 
regulated  articles  interstate  from 
Mediterranean  fruit  fly  quarantined 
areas  (7  CFR  301  78-10).  and 
regulations  for  moving  certain  fruits  and 
vegetables  interstate  frtim  Hawaii  (7  CFR 
318  13-4  f) 


Proposed  §  305.1  would  set  forth 
definitions  of  the  terms  Administrator. 
APHIS,  Dose  mapping,  Dosimetn,-.  and 
Dosimetn-  system  The  first  two  terms 
would  use  the  same  definitions 
commonly  in  use  in  other  APHIS 
regulations.  The  final  three  terms  would 
use  definitions  consistent  with  accepted 
nuclear  industry  use  of  those  terms. 

Proposed  §  305.2(3)  would  set  forth 
the  common  and  scientific  names  of  the 
fruit  flies  and  seed  weevil  for  which 
irradiation  treatment  is  authorized  and 
the  dose  in  Gray  required  for  each 
species. 

Proposed  *?  305.2(b)  would  allow 
irradiation  to  be  conducted  prior  to  the 
arrival  of  articles  in  the  United  States, 
or  after  arrival,  but  would  limit  the 
location  of  facilities  in  the  United  States 
to  certain  northern  States  where  the 
climate  would  preclude  the  successful 
establishment  of  the  targeted  fruit  flies, 
i.e.,  any  State  on  the  mainland  United 
States  except  Alabama.  Arizona, 
California.  Florida.  Georgia.  Kentucky, 
Louisiana.  Mississippi,  Nevada.  New 
Mexico.  North  Carolina,  South  Carolina. 
Tennessee,  Texas  and  Virginia.  We 
propose  this  location  restriction  as  a 
safeguard  against  the  possibility  that, 
despite  container  and  movement 
restrictions  designed  to  prevent  this 
possibility,  fruit  flies  could  escape  from 
regulated  articles  in  the  United  States 
prior  to  treatment.  Paragraph  (b)  also 
would  provide  that  fruits  and  vegetables 
to  be  irradiated  may  not  move  into  or 
through  the  States  listed  above  prior  to 
treatment,  except  that  Dallas/Fort 
Worth.  TX.  would  be  an  authorized  stop 
for  air  cargo  or  a  transloading  location 
for  shipments  that  arrive  by  air  but  that 
are  subsequently  transloaded  into  trucks 
for  overland  movement  from  Dallas/Fort 
Worth  into  an  authorized  State  by  the 
shortest  route.  Dallas/Fort  Worth  would 
be  an  exception  because  the 
transloading  facility  at  the  airport  is 
under  USDA  supervision,  and  both  the 
facility  procedures  and  the  climate  and 
host  material  in  the  immediate  area 
minimize  the  risk  that  fruit  flies  could 
escape  and  become  established. 

This  geographic  restriction  of 
irradiation  facilities  to  States  where  fruit 
fiies  would  not  survive  the  winter  may 
be  reevaluated  later  if  evidence  from 
irradiation  operations  shows  the  risk  of 
fruit  fiy  escape  and  spread  from  the 
facilities  to  be  insignificant. 

Proposed  §  305.2(c)  and  (d)  would 
require  that  facilities  conducting 
authorized  irradiation  treatments,  and 
importers  moving  articles  to  such 
facilities  in  the  United  States,  must  do 
so  under  a  compliance  agreement  with 
APHIS. 
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Proposed  §  305.2(e)  would  require 
that  facilities  conducting  irradiation 
treatments  be  certified  by  the 
Administrator  of  APHIS"  Certification 
would  not  expire  after  a  fixed  time; 
however,  a  facility  would  have  to  be 
recertified  after  an  increase  or  decrease 
in  radioisotope,  natural  deterioration  of 
the  radioisotope,  a  major  modification 
to  equipment  that  affects  the  delivered 
dose,  or  a  change  in  the  owner  or 
manager  of  the  facility.  Recertification 
also  may  be  required  in  cases  where  a 
significant  variance  in  dose  delivery'  has 
been  measured  by  the  dosimetry  system. 

In  order  to  hp  certified,  a  facility 
would  have  to  be  capable  of 
administering  the  minimum  absorbed 
ionizing  radiation  doses  and  be 
constructed  according  to  specified 
standards  so  that  treated  and  untreated 
fruits  and  vegetables  are  kept  in  separate 
locations  with  a  physical  barrier 
between  them  to  prevent  the  transfer  of 
cartons.  Treated  and  untreated  fruits 
and  vegetables  could  be  separated  with 
barriers  such  as  a  6-foot  wall  or  chain 
link  fence  to  minimize  interference  with 
facility  operations  and  visibility. 

It  might  seem  that  an  insect  proof 
barrier  should  separate  the  areas  for 
untreated  and  treated  articles. 
(Ibviously.  a  chain  link  barrier  would 
not  prevent  flies  from  emerging  from 
fruits  on  the  untreated  side,  flying  to  the 
treated  side,  and  leaving  the  facility  in 
fruit  that  has  been  irradiated.  However, 
we  believe  an  insect  proof  barrier  in  the 
facility  is  unnecessary'  because  it  is 
extremely  unlikely  that  fruit  and 
vegetable  shipments,  moved  by  air 
freight  and  irradiated  on  speedy 
industrial  schedules,  would  be  around 
long  enough  prior  to  treatment  for  fruit 
flies  to  hatch,  emerge,  and  spread  to  the 
untreated  side  of  the  facility.  Larvae  and 
pupae,  if  any  are  present  in  the  articles, 
are  not  mobile  enough  to  move  from 
untreated  cartons  to  treated  cartons. 
Adult  flies  are  unlikely  to  be  present 
with  commercial  fruit,  which  is  usually 
shipped  before  it  is  fully  ripe.  Therefore, 
an  insect  proof  barrier  separating  the 
facility  areas  for  treated  and  untreated 
articles  is  not  needed. 

Another  safeguard  in  proposed 
§  305.2(e)  provides  that  a  facility  in  the 
United  States  would  only  be  approved 
to  irradiate  imported  regulated  articles  if 
the  Administrator  determines  that 
regulated  articles  would  be  safelv 
transported  to  the  facility  from  the  port 
of  arrival  without  diversion  to  any  other 
destination,  and  without  significant  risk 
that  plant  pests  will  escape  in  transit  or 
while  the  regulated  articles  are  at  the 
facility.  The  compliance  agreement  for  a 
facility  located  in  the  United  States 
would  require  the  facility  to  comply 


with  additional  requirements  to  prevent 
escape  of  plant  pests  from  the  articles 
prior  to  their  treatment.  One  of  these 
requirements  would  be  prompt 
irradiation  of  the  fruits  and  vegetables  to 
minimize  the  risk  that  fruit  flies  could 
emerge  from  the  articles  and  spread  to 
treated  articles  and  reinfest  them. 

Proposed  §  305.2(f)  concerns 
monitoring  of  treatments.  Treatment  in 
U.S.  and  foreign  facilities  would  have  to 
be  monitored  by  an  APHIS  inspector, 
who  would  also  inspect  treatment 
records  and  make  unannounced 
inspections  of  the  facility.  We  propose 
to  require  facilities  that  carr\'  out 
continual  irradiation  operations  to 
notify  an  inspector  at  least  24  hours 
before  the  date  operations  commence. 
Facilities  that  carry  out  periodic 
irradiation  operations  would  have  to 
notify  an  inspector  at  least  24  hours 
before  scheduled  operations. 

We  believe  this  level  of  monitoring  is 
necessary'  to  ensure  that  irradiation  is 
effectively  conducted.  Monitoring  and 
verification  are  extremely  important  to 
ensure  the  integrity  of  the  entire  system 
for  irradiating  imported  fruits  and 
vegetables.  This  is  because  there  is  no 
practical  way  for  an  inspector  to 
determine,  based  on  physical  evidence 
from  the  commodity  itself,  that  a 
commodity  has  been  irradiated. 
Irradiation  leaves  no  residue  and 
usually  causes  no  discernable  change  to 
the  commodity's  color  or  texture.  In 
addition,  an  effective  irradiation 
treatment  may  not  kill  all  lanae.  but 
instead  might  prevent  adult  emergence. 
In  cases  where  an  inspector  at  the  port 
of  arrival  encounters  live  lar\'ae  of  the 
target  pest  in  a  shipment  that  is 
documented  as  irradiated,  it  is 
extremely  important  that  the 
documentation  and  procedures  of  the 
irradiation  treatment  system  allow  the 
inspector  to  determine  with  full 
confidence  that  the  commodity  was 
properly  treated  according  to  APHIS 
requirements. 

Proposed  §  305.2(g)  prescribes 
requirements  for  the  packaging  of 
irradiated  fruits  and  vegetables. 
First,  all  irradiated  fruits  and 
vegetables  must  be  shipped  in  the  same 
cartons  in  which  they  are  irradiated, 
and  no  irradiated  fruits  or  vegetables 
may  be  shipped  in  the  same  carton  with 
nonirradiated  fruits  and  vegetables.  This 
is  to  prevent  confusion  as  to  the 
treatment  status  of  the  articles. 

In  addition,  fruits  and  vegetables 
irradiated  before  arrival  in  the  United 
States  would  have  to  be  packaged  as 
follows: 

The  cartons  must  be  insect  proof 
unless  the  treated  fruits  and  vegetables 
are  stored  in  an  insect  proof  room  after 


irradiation  and  are  wrapped  on  their 
pallets  in  insect  proof  polyethylene, 
shrink  wrap,  or  fine  netting  before  being 
shipped  to  the  United  States.  If  insect 
proof  cartons  are  employed,  they  may 
have  no  openings  that  could  allow  the 
entr%'  of  fruit  flies,  and  must  be  sealed 
with  seals  that  will  visually  indicate  if 
the  cartons  have  been  opened.  The 
cartons  may  be  constructed  of  any 
material  that  prevents  the  entry  of  fruit 
flies  and  prevents  oviposition  by  fruit 
flies  into  the  articles  in  the  carton. 

We  also  propose  the  following  pallet 
security  requirement  for  articles 
irradiated  prior  to  arrival  in  the  United 
States,  regardless  of  whether  insect 
proof  cartons  are  employed.  In  order  to 
ensure  that  no  cartons  are  added  to  or 
removed  from  a  pallet  load  of  cartons 
containing  irradiated  fruits  or 
vegetables,  pallet  loads  would  have  to 
be  wrapped  in  one  of  the  following 
ways:  With  polyethylene  sheet  wrap, 
with  net  WTapping,  or  with  strapping  so 
that  each  carton  on  an  outside  row  of 
the  pallet  load  is  constrained  bv  a  metal 
or  plastic  strap. 

We  further  propose  to  require  that 
pallet  loads  of  irradiated  fruits  and 
vegetables  be  marked  with  irradiation 
lot  numbers,  packing  and  irradiation 
facility  identification  and  locations,  and 
dates  of  packing  and  irradiation.  If  the 
pallet  load  is  broken  down  into  smaller 
units  before  or  during  the  process  of 
entering  the  United  States,  the 
individual  cartons  would  have  to  be 
labeled  with  this  information.  This 
information  would  allow  an  inspector  to 
identify  the  irradiation  lots  and  trace 
them  back  to  the  packing  and  irradiation 
facilities.  While  this  labeling  imposes 
some  burden  on  the  importer,  some  of 
the  information,  e.g..  identification  of 
the  packer,  is  already  normally  required 
for  imported  fruits  and  vegetables,  and 
irradiation  facilities  routinely  label 
treated  articles  with  the  identity  of  the 
irradiation  facility,  the  lot  number,  and 
the  treatment  date  upon  request.  This 
labeling  is  normally  done  for  each 
pallet,  but  other  arrangements  may  be 
made  if  the  pallet  is  to  be  broken  into 
smaller  units  prior  to  entn'  into 
commerce  in  the  United  States. 
Irradiation  facilities  have  indicated  that 
they  can  work  with  customers  to 
minimize  the  cost  and  inconvenience  of 
such  labeling,  e.^..  by  providing 
customers  with  preassigned  lot  numbers 
so  they  can  be  printed  on  the  cartons 
along  with  the  packer's  name. 

We  are  not  proposing  any  special 
packaging  requirements  for  articles  to  be 
irradiated  in  facilities  in  the  United 
States.  Untreated  fruits  and  vegetables 
imported  for  irradiation  in  the  United 
States  may  be  packed  in  ventilated 
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carton.s  that  art'  not  inset  t-pnxif.  The 
(;<)r1i)n.s  will  ^(int'n^llv  hv  importml  in 
shipping  cnntdiniTs  that  art"  not  opened 
until  thev  roach  the  facility,  and 
importers  must  .si^n  compliance 
agreement.s  with  .VPHIS  that  will  ensure 
against  diversion  of  the  shi|)ment  to  a 
destinaticm  other  than  treatment,  and 
against  possible  releases  of  fruit  flies  en 
route.  No  additional  packing 
re(|uirements  appear  nec:essdrv  because 
the  artic:les  are  destined  for  irradiation 
facilities  in  States  where  fruit  flies 
cannot  beccmie  established  and  spread. 

Proposed  *»  305. 2(h)  concerns 
dosimetrv  retiuirements.  We  propose  to 
retjuire  that  absorbed  dose  be  measured 
at  the  treatment  facility  using  a 
dosimetry  system  that  can  accurately 
measure  a  mmimum  absorbtnl  dose  of 
130.  210.  225.  and  250  Cray,  to  match 
the  required  doses  for  the  relevant 
species  of  fruit  fly.  We  would  require 
that  the  dosimetry  system,  including  the 
number  and  placement  of  dosimeters 
used  at  the  facility  to  measure  the 
absorbed  dose,  be  in  accordance  with 
standards  of  the  American  Society  for 
Testing  and  Materials  (A.STM)   (See 
Designation  K  12fil-94,  "Standard 
Guide  for  Selection  and  Calibration  of 
Dosimetry  Systems  for  Radiation 
Processing."  American  .Society  for 
Testing  and  Materials.  ,-\/i/ii;(i/  Bonk,  of 
ASr\t  Standards] 

We  considered  proposing  to  require 
that  each  carton  or  other  container  of 
fruits  or  vegetables  contain  a  radiatitm 
indicator  that  is  placed  in  the  carton  or 
other  container  prior  to  irradiati(m  and 
remains  in  place  until  after  the  fruits 
and  vegetables  have  entered  the  United 
States.  Such  indicators,  in  the  form  of 
chemically  impregnated  stickers  that 
change  color  after  exposurt;  to  specified 
levels  of  ionizing  radiafiim.  are 
inexpensive  and  are  in  common  use  on 
ciirtons  of  medical  supplies  irradiated 
for  sterility.  This  requirement  would 
assist  our  inspw^fors  by  providing  them 
with  a  tool  to  determine  that  a  particular 
carton  has  been  irradiated.  Using  such 
an  indicator  would  also  be  a  safeguard 
against  fraudulent  representations  in 
paperwork  that  articles  had  been 
irradiated  when  they  had  not. 

However,  we  have  decided  not  to 
propose  such  a  re(]uirement  at  this  time, 
for  the  following  reasons.  There  are  no 
indicator  stickers  currently  on  the 


market  that  change  color  in  the  150-250 
Ciray  range  proposeil  in  this  document; 
the  medical  prf)ducts  indic:ators 
mentioned  above  react  in  the  1  kiloGray 
range  Also,  such  indicators  are  not 
aci  urati^  dosimeters  and  may  in  fact 
(  hange  color  when  exposed  to 
conditions  other  than  irradiation 
treatment  (e't; .  intense  sunlight  or 
temperature  changes).  While  further 
developments  may  eventually  make 
such  indicators  useful  for  monitoring 
compliance  with  irradiation 
requirements  for  fruits  and  vegetables, 
we  do  not  believe  they  would  be  useful 
now 

Proposed  §  305. 2(i)  would  require  the 
treatment  facility  to  maintain  records  of 
treatment  for  1  year  after  each  lot  is 
treated.  We  would  require  the  records  to 
include  the  lot  identification,  .scheduled 
process,  evidence  of  complianc;e  with 
the  scheduled  process,  ionizing  energy 
source,  source  calibration,  dosimetn.'. 
dose  distribution  in  the  product,  and  the 
date  of  irradiation.  All  records  would 
have  to  be  available  for  review  by 
APHIS  inspectors  during  normal 
business  hours.  These  detailed  records 
are  necessary  to  ensure  system  integrity 
for  irradiation  treatments  and  for 
successful  enforcement  of  the 
regulations  and  identification  of 
fraudulent  documents  or  other 
violations.  We  believe  that  all  of  these 
records  are  already  kept  by  irradiation 
facilities,  either  as  normal  business 
practice  or  as  required  by  the  Nuclear 
Regulatory  Commission  or  State 
agencies. 

Proposed  ^  305. 2(j)  and  (k)  describe 
how  a  person  would  request 
certification  by  APHIS  of  an  irradiation 
facility,  and  how  such  certification 
could  be  denied  or  withdrawn  by  the 
Administrator, 

Proposed  «i  305.2(1)  states  that  the 
Department  of  Agriculture  and  its 
inspectors  assume  no  responsibility  for 
any  loss  or  damage  resulting  from 
irradiation  treatment.  From  the 
literature  available,  we  believe  the  fruits 
and  vegetables  authorized  for  treatment 
under  this  section  are  tolerant  to  the 
minimum  absorbed  dose  required  by  the 
treatment.  However,  the  facility  operator 
and  shipper  would  be  responsible  for 
determination  of  tolerance.  This 
paragraph  also  briefly  describes  the 
responsibilities  of  the  Nuclear 


Regulator^'  C;ommission  and  the  Food 
and  Drug  Administration  in  regulating 
irradiation  facilities. 

Damage  tfi  treated  commodities  is  a 
significant  issue  for  importers.  In  fact, 
one  reason  there  is  interest  in 
irradiation  treatments  is  that  the 
treatment  is  effective  against  fniit  flies 
in  a  number  of  tropical  fruits  and  other 
articles  that  do  not  survive  other 
treatments  well:  e.g..  papaya,  rambutan, 
carambda.  litchi.  Some  research  has 
shown  changes  to  fruit  color  and  texture 
when  ihev  are  irradiated  at  several  times 
the  required  minimum  dosage.  This 
could  be  a  problem  because  some 
irradiation  facilities  may  subject  the 
articles  to  two  to  three  times  the 
required  minimum  dose — either  to 
ensure  that  all  articles  in  a  treated  lot 
(both  those  nearest  to  and  farthest  from 
the  radiation  source)  receive  at  least  the 
required  minimum  dose,  or  because  it  is 
simply  infeasible  to  expose  the  articles 
to  the  radiation  source  and  then  remove 
them  quickly  enough  to  achieve  only 
the  minimum  required  dose. 

To  illustrate  this  dose  range  problem, 
consider  that,  in  a  typical  irradiation 
facility  fruits  may  be  treated  while  they 
are  stacked  in  cartons  on  4-by-4  foot 
pallets.  When  these  stai:ks  are  exposed 
to  the  radiation  source,  an  exposure 
long  enough  to  result  in  the  minimum 
required  dose  for  the  fruit  in  the  center 
of  the  stack  will  result  in  a  significantly 
higher  dose  for  fruit  on  the  outside  of 
the  stack,  even  if  the  stacks  are  rotated 
during  irradiation.  Also,  some  minimum 
required  doses  are  so  small  that  an 
entire  stack  of  pallets  need  be  exposed 
to  the  radiation  source  for  1  minute  or 
less,  but  it  is  very-  difficult  to  move  the 
stack  of  pallets  through  the  irradiation 
chamber  quickly  enough  to  achieve  only 
the  minimum  dose. 

Therefore,  persons  using  irradiation 
treatments  on  their  commodities  should 
pay  close  attention  to  the  studies  of 
effects  on  commodity  quality  of 
radiation  doses  over  the  level  required 
by  APHIS,  and  should  understand  the 
procedures  employed  by  the  irradiation 
facility  and  work  with  the  facility  to 
avoid  doses  that  might  negatively  affect 
quality. 

The  following  table  '  is  presented  to 
give  some  idea  of  the  relative  tolerances 
to  irradiation  of  different  fruits  and 
vegetables. 


Irradiation  Doses  Below  1  KiloGray.— Relative  Tolerances  of  Fruits  and  Vegetables 


High 


Apple,  cherry,  dale,  guava,   longan    muskmelon.   nectanne    papaya,  peach,   rambutan,   raspt)erry.  strawt)erry. 
tamanllo.  tomato 


'K.i.li'i    .^  .^  .  IMHh     Piitfiiliiil  Appliratiiins  nf 
Iniii^iiiiii  Kdilirttiiiii  in  Pustharvt-st  lldiulliiiK  >>(  Krnsh 


Kruil.s  and  Vegetables. 
H.  Iiiiw  I'tHR 
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Irradiation  Doses  Below  1  KiloGray.— Relative  Tolerances  of  Fruits  and  Vegetables— Continued 


'^®*"'"  i  Apricot,  banana,  cherimoya,  fig,  grapefruit,  kumquat,  loquat,  litchi,  orange,  passion  fruit,  pear   pineapple    plum 

tangelo.  tangerine 

'-°*  Avocado,  cucumber,  grape,  green  bean,  lemon,  lime,  olive,  pepper,  sapodilla,  soursop.  summer  squash    leafy 

vegetables,  broccoli,  cauliflower. 


This  table  should  not  be  considered 
authoritative,  as  many  variables  affect 
radiation  tolerance.  For  example, 
although  grapes  are  considered  to  have 
low  tolerance,  in  the  past  year  grapes 
have  been  irradiated  cind  moved  from 
the  Medfly-quarantined  area  in  Florida, 
in  accordance  with  §  301.78-10.  without 
apparent  effects  on  the  quality  of  the 
fruit. 

Vn.  Proposed  Changes  to  the  Fruits  and 
Vegetables  Import  Regulations 

As  discussed  above,  in  addition  to 
establishing  a  new  part  305  to  contain 
the  irradiation  treatment  requirements, 
this  proposal  would  also  make  changes 
to  the  regulations  to  authorize  the 
importation  of  fruits  and  vegetables 
using  those  treatments. 

Regulations  for  importing  fruits  and 
vegetables  are  contained  in  "Subpart — 
Fruits  and  Vegetables"  (7  CFR  319.56 
through  319.56-8). 

APHIS  intends  that  irradiation,  where 
available,  may  be  substituted  for.  or 
used  in  conjunction  with,  any  other 
treatment  or  special  growing  and 
handling  conditions  (systems  approach) 
required  by  "Subpart — Fruits  and 
Vegetables"  or  the  Plant  Protection  and 
Quarantine  Treatment  Manual  to 
mitigate  the  risk  associated  with  any  of 
the  11  species  of  fhiit  flies  and  one 
species  of  seed  weevil  named  in  this 
proposal.  The  fi-uits  and  vegetables 
regulations  cover  a  large  number  of 
importation  scenarios,  and  the 
requirements  of  the  regulations  depend 
on  the  risks  presented  by  the  particular 
article  being  imported.  Fruits  or 
vegetables  imported  from  an  area  with 
no  significant  pests  of  concern  may  be 
imported  without  any  treatment,  subject 
only  to  inspection  upon  arrival.  At  the 
other  extreme,  fruits  or  vegetables 
imported  from  an  area  with  several 
significant  pests  might  have  to  undergo 
several  different  treatments  to  be 
eligible  for  importation. 

"Subpart — Fruits  and  Vegetables" 
contains  a  number  of  administrative 
instructions  in  §§  319.56-2a  through 
319.56-2ee  that  specify  unique 
combinations  of  treatments,  procedures, 
and  other  tailored  requirements  to  allow 
the  safe  importation  of  various  articles. 
However,  in  recent  years  our  policy  has 
been  to  list  most  articles  under  one  of 
two  sections.  Section  319.56-2t  lists 
articles  that  may  be  imported  from 


various  foreign  locations  without  anv 
required  treatment,  subject  to  inspection 
and  other  activities  at  the  port  of  arrival. 
Section  319.56-2x  lists  articles  that  may 
be  imported  from  various  foreign 
locations  only  if  they  have  been  treated 
in  accordance  with  the  Plant  Protection 
and  Quarantine  (PPQ)  Treatment 
Manual,  which  is  incorporated  into  the 
regulations  by  reference  at  7  CFR  300.1. 
The  PPQ  Treatment  Manual  includes 
a  number  of  fumigation,  cold,  and  heat 
treatments  to  control  the  1 1  species  of 
fruit  flies  and  one  species  of  seed  weevil 
that  APHIS  has  determined  can  be 
controlled  by  irradiation  of  fruits  and 
vegetables.  Therefore,  we  propose  to 
amend  §  319.56-2x  to  state  that  the 
listed  articles  may  be  imported  only  if 
they  have  been  either:  (1)  Treated  in 
accordance  with  the  PPQ  Treatment 
Manual,  or  (2)  treated  by  irradiation  in 
accordance  with  7  CFR  part  305  if 
treatment  is  required  by  the  PPQ 
Treatment  Manual  for  one  or  more  of 
the  11  species  of  fruit  flies  and  one 
species  of  seed  weevil  listed  in  part  305. 
There  are  also  sections  of  "Subpart — 
Fruits  and  Vegetables"  other  than 
§  319.56-2X  that  require  that  some  fruits 
and  vegetables  be  treated  or  subjected  to 
special  growing  and  handling 
conditions  (a  systems  approach)  for  fruit 
flies.  For  example,  §  319.56-2h  requires 
fumigation  of  grapes  from  Australia  for 
several  pests,  including  two  fruit  flies. 
Section  319.56-2k  prescribes  fumigation 
of  grapes  from  meiny  countries,  and  the 
pests  of  concern  for  this  section  are 
often  fruit  flies.  Therefore,  we  also 
propose  to  add  a  new  paragraph  (k)  to 
§  319.56-2  to  allow  substitution  of 
irradiation  for  fruit  fly  treatments  or 
systems  approaches  that  are  required  by 
any  section  in  "Subpart — Fruits  and 
Vegetables."  New  paragraph  (k)  would 
read  "Any  fruit  or  vegetable  that  is 
required  by  this  subpart  or  the  Plant 
Protection  and  Quarantine  Treatment 
Manual  to  be  treated  or  subjected  to 
other  growing  or  inspection 
requirements  to  control  one  or  more  of 
the  11  species  of  fruit  flies  and  one 
species  of  seed  weevil  listed  in 
§  305.2(a)  of  this  chapter  as  a  condition 
of  entry  into  the  United  States  may 
instead  be  treated  by  irradiation  in 
accordance  with  part  305  of  this 
chapter." 

For  example,  §  319.56-2x  currently 
allows  importation  of  grapefruit  and 


oranges  from  Mexico  if  thev  are  treated 
in  accordance  with  the  PPQ  Treatment 
Manual,  which  requires  a  cold  treatment 
(T107)  of  these  commodities  for  several 
species  of  fruit  fly  that  attack  grapefruit 
and  oranges  in  Mexico.  Because  these 
species  of  fruit  fly  are  among  the  1 1 
species  listed  in  proposed  part  305, 
grapefruit  and  oranges  from  Mexico 
could  be  imported  subject  to  irradiation 
treatment  instead  of  the  cold  treatment. 
Another  example  where  irradiation 
treatment  could  be  substituted  would  be 
kiwis  and  tangerines  from  Greece. 
Currently,  the  PPQ  Treatment  Manual 
requires  either  a  cold  treatment 
(Tl07(a))  or  fumigation  plus 
refrigeration  (Tl08(a))  to  control  fruit 
flies  in  these  articles  from  Greece.  An 
example  of  a  scenario  where  treatment 
for  fruit  flies  is  required  by  a  different 
section  of  "Subpart — Fruits  and 
Vegetables"  would  be  grapes  imported 
from  Algeria  luider  §  319.56-2k:  if  fruit 
flies  are  the  only  pest  in  that  country 
requiring  precooling  and  fumigation 
under  §  319.56-2k,  the  grapes  would  be 
allowed  to  enter  the  United  States  if 
they  receive  an  irradiation  treatment 
instead.  Another  scenario  under  which 
the  proposed  irradiation  treatment 
could  be  used  in  lieu  of  current 
regulatory  requirements  would  be  the 
current  importation  of  pink  or  red 
tomatoes  from  Spain  in  accordance  with 
§  319.56-2dd.  To  prevent  the 
introduction  of  Mediterranean  fruit  flv, 
§  319.56-2dd  imposes  various 
requirements  including  greenhouse 
growing  of  the  tomatoes,  fruit  fly 
trapping  surveys  in  the  greenhouse  area, 
and  shipping  only  during  winter  and 
early  spring  months.  If  this  proposal  is 
adopted,  shippers  of  pink  and  red 
tomatoes  from  Spain  could  choose  to 
irradiate  them  rather  than  meet  the 
requirements  of  §  319.56-2dd. 

These  are  examples  of  the  simplest 
scenario  under  the  present  proposal, 
i.e.,  importing  articles  when  the  only 
pests  of  concern  are  one  or  more  of  the 
11  species  of  fruit  flies.  However, 
sometimes  other  pests  that  attack  the 
articles  will  be  present  in  the  place  of 
origin.  If  the  regulations  or  the  PPQ 
Treatment  Manual  require  the  article  to 
be  treated  for  these  additional  pests,  the 
articles  must  receive  any  additional 
required  treatment,  in  addition  to 
irradiation  for  fruit  flies  or  mango  seed 
weevils. 
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The  proposed  irradiation  doses  are 
specific  to  the  identified  species  of  fruit 
fly  or  seed  weevil  but  j^eneric  for  the 
commodity  Any  fruit  or  vegetable  may 
be  treated  at  the  dose  prescribed  for  the 
fruit  fly  of  concern.  The  treatment  for 
the  fruit  fly  requiring  the  highest  dose 
would  be  requirtul  when  more  than  one 
species  of  fruit  fly  is  a  pest  of  concern. 

VIII.  Compliance  With  Executive 
Orders,  Regulatory  Flexibility  Act, 
National  Environmental  Policy  Act,  and 
Paperwork  Reduction  Act 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12866.  The  rule 
has  been  determined  to  be  significant 
for  the  purposes  of  Extscutive  Order 
12866  and,  therefore,  has  been  reviewed 
by  the  Office  of  Management  and 
Budget. 

The  economic  analysis  for  the 
changes  proposed  in  this  document  is 
set  forth  below.  It  provides  a  cost- 
benefit  analysis  as  required  by 
Executive  Order  12866  and  an  analysis 
of  the  potential  ec:onomic  effects  on 
small  entities  as  required  by  the 
Regulatory  Flexibilitv  Act. 

In  accordance  with  5  U.S.C.  603.  we 
have  performed  an  initial  regulatory 
flexibility  analysis  regarding  the  effect 
of  this  proposed  rule  on  small  entities. 
Because  we  do  not  currently  have  all  the 
data  net;essarv  for  a  comprehensive 
analysis  of  the  effects  of  this  rule  on 
small  entities,  we  are  inviting  comments 
concerning  potential  effects.  In 
particular,  we  are  interested  in 
determining  the  number  and  kind  of 
small  entities  that  may  incur  benefits  or 
costs  from  implementation  of  this 
proposed  rule. 

Under  the  Federal  Plant  Pest  Act  (7 
U.S.C.  150aa-150ji)  and  the  Plant 
Quarantine  Act  (7  U.S.C.  151-165  and 
167).  the  Secretarv  of  Agriculture  is 
authorized  to  regulate  the  importation  of 
plants,  plant  products,  and  other  articles 
to  prevent  the  introduction  of  injurious 
plant  pests. 

This  proposed  rule  woiilil  permit  the 
treatment  of  imported  fruit  and 
vegetables  bv  irradiation,  in  place  of  or 
in  conjunction  with  existing 
phvtosanitary  treatments  or  other 
protocols,  for  11  species  of  fruit  flies 
and  one  species  of  seed  weevil. 
frradiation  could  take  place  prior  to 
shipment  to  the  United  States  or  after 
arrival.  There  would  be  requirements  for 
certificatiim  of  the  facilities,  treatment 
monitoring,  pallet  security,  and 
rer:ordkeeping  for  irradiation  at  all 
facilities,  and  packaging  and  labeling 
requirements  for  articles  irradiated 


before  arrival  in  the  United  States. 
Irradiation  facilities  would  have  to  use 
an  approved  dosimetry  system  during 
treatment  and  keep  records  to  verify 
effective  irradiation.  For  irradiation  afler 
arrival,  compliance  agreements  would 
impose  requirements  on  the  transit  from 
ports  to  irradiation  facilities,  to  ensure 
all  shipments  requiring  irradiation  are 
delivered  to  the  facility  and  are  not 
rerouted  to  sale  prior  to  treatment. 

Firms  in  the  United  States  primarily 
affected  by  this  proposed  rule  would  be 
ones  conducting  the  irradiation 
treatments.  They  could  be  variously 
classified  by  the  Small  Business 
Administration,  depending  on  each 
one's  particular  business  enterprises.  A 
firm  providing  irradiation  ser\'ices 
strictly  for  the  treatment  of  crops, 
including  imported  fruits  and 
vegetables,  would  be  included  in  the 
Standard  Industry  Classification  (SIC) 
category  0723  (Crop  Preparation 
.Services,  except  Cotton  Ginning).  A  firm 
would  qualify  as  a  small  entity  if  it  had 
annual  revenues  of  $5  million  or  less.  If 
a  firm  that  imports  or  wholesales  fruits 
and  vegetables  were  to  perform  the 
irradiation  itself,  it  would  be  included 
in  SIC  5148  (Fresh  Fruits  and 
Vegetables),  since  its  principal  activity 
would  remain  importing  or  wholesaling. 
In  this  case,  the  firm  would  be 
designated  as  a  small  entity  if  it  had  100 
or  fewer  employees. 

Firms  expected  to  benefit  most 
immediately  from  this  proposed  rule, 
however,  would  not  belong  in  either  of 
the.se  SIC  categories.  They  would  be 
companies  that  currently  provide 
irradiation  services  on  contract  for 
(iHcontamination  or  sterilization 
purposes  and  could  readily  adapt  to 
perform  phytosanitarv-  irradiation.  They 
are  classified  within  .SIC  2099  (Food 
Preparations,  NEC.)  or  SIC  2842 
(Spw.ialtv  Cleaning,  Polishing,  and 
Sanitation).  The  former  categon," 
includes  firms  that  irradiate  food  items, 
such  as  spices,  seeds,  culinar\'  herbs, 
vegetable  seasoning,  and  poultr\',  to 
destroy  harmful  pathogens.  Included  in 
SIC  2842  are  firms  that  primarily 
provide  irradiation  services  for  the 
sterilization  of  medical  devices, 
pharmaceutical  preparations,  and  raw 
materials  used  in  cosmetic  products. 
Four  firms  with  SIC  2099  or  2842 
designations  have  been  identified  that 
provide  irradiation  services  on  contract 
For  both  categories,  employment  of  500 
or  fewer  persons  qualifies  a  firm  as  a 
small  entitv  Three  of  the  four  firms  are 
considered  small.  (The  fourth  one  had 
been  a  small  entity  until  last  year,  when 
it  was  purchased  by  another 
corporation.) 


Of  these  four  companies,  the  one  that 
is  not  a  small  entity  is  the  only  one 
engaged  at  present  in  phytosanitary 
irradiation.  This  firm  treats  papayas, 
carambolas.  litchis.  and  other  tropical 
friiits  from  Hawaii  that  are  moved 
interstate  to  the  mainland  United  States. 
Irradiation  of  the  fruit  in  accordance 
with  7  CFR  318.13-4f.  performed  at 
facilities  in  Illinois,  removes  the  risk  of 
Mediterranean.  Oriental,  and  melon 
fruit  fly  introduction,  while  also 
lengthening  the  shelf  life  of  the  fruit. 
Treatment  of  the  Hawaiian  fraiit. 
however,  is  a  small  part  of  the  firm's 
business;  irradiation  services  are  mainly 
provided  for  sterilization  purposes 
through  a  network  of  facilities  in  nine 
States  and  Canada. 

Similarly,  the  second  of  the  four  firms 
has  12  facilities  throughout  the  United 
States.  8  of  which  are  used  for  medical 
sterilizations  and  4  for  other  purposes. 
One  of  the  12  facilities,  located  in 
southern  California,  has  been  adapted 
for  irradiation  of  fruits  and  vegetables 
for  the  purpose  of  lengthening  shelf  life. 

The  other  two  firms  that  provide 
irradiation  services  are  single-facility 
businesses.  One,  in  Maryland, 
principally  conducts  medical  and 
pharmaceutical  sterilizations,  and  the 
other,  in  Florida,  has  been  irradiating 
poultry'  products  for  the  retail  market 
and  hospitals  since  1993. 

In  addition  to  these  four  firms, 
companies  that  use  irradiation  to 
sterilize  their  own  products  could  also 
benefit  from  this  proposed  rule  by 
contracting  their  irradiation  facilities  for 
phytosanitary  purposes.  Location, 
throughput  capacity,  the  irradiating 
prtK:esses  used,  and  other  characteristics 
of  the  facilities  would  help  determine 
whether  the  cost  of  their  services  would 
be  competitive  in  comparison  to  the  cost 
of  alternative  methods  of  treatments. 

While  these  firms  are  technologically 
capable  of  taking  advantage  of  treatment 
opportunities  afforded  by  this  proposed 
rule,  any  economic  effects  on  them  will 
ultimately  depend  on  the  cost 
effectiveness  of  irradiation  when 
compared  to  alternative  phytosanitary 
treatments.  A  1994  study  sheds  light  on 
the  benefits  and  costs  of  irradiation 
versus  methvl  bromide  (MB)  fumigation 
for  the  treatment  of  imported  fruits  and 
vegetables. ■•  Economic  benefits  in  this 
studv  were  estimated  in  terms  of 
preventing  potential  economic  losses  in 
U.S.  fruit  and  vegetable  markets  that 
would  result  from  discontinuation  of 
MB  as  a  fumigant  for  imports.  In  fiscal 


•Costs  and  Benefits  of  Irradiation  Versus  Methvl 
BrnmitiH  f-ununatiiiii  fur  Disinfestalion  of  I'  S  Fruit 
and  Vegplablp  Imporls."  bv  Kenneth  W  Forsvthe. 
Ir  and  I'hvio  KvanKelou.  ERS  .Staff  Report  No 
,^(■KS  IM12   Man  h  I'i'iA 
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year  1996.  14  percent  of  imported  fruits, 
nuts,  and  vegetables,  valued  at  about 
S345  million,  were  treated  with  MB,  80 
percent  at  U.S.  ports  and  20  percent  in 
preclearance  programs  in  foreign 
locations.'^'  Although  femperature- 
modif\'ing  treatments  are  possible 
alternatives  for  some  fruits  and 
vegetables,  MB  fumigation  is  the 
principal,  and  sometimes  sole. 
ph\1osanitar\'  treatment  available  for 
many  commodities. 

The  1994  study  focused  on  short-and 
medium-term  costs  and  benefits  of 
irradiation  treatment  in  off-season  U.S. 
import  markets  for  grapes,  nectarines, 
okra,  peaches,  and  plums.  Grapes 
comprise  over  80  percent,  by  value,  of 
imported  fruits  and  vegetables 
fumigated  with  MB,  but  they  have  a  low 
tolerance  for  irradiation.  When  grapes 
were  included  in  the  analysis, 
irradiation  treatment  costs,  in  1998 
dollars,  ranged  from  1.6  to  3.9  cents  per 
pound.  Excluding  grapes,  irradiation 
cost  estimates  ranged  from  3.4  to  3.9 
cents  per  pound.''  These  unit  costs 
reflect  the  substantial  economies  of  size 
that  could  be  captured  by  irradiation 
facilities,  due  to  the  concentration  of 
imported  fruit  at  certain  ports  of  arrival. 

Preshipment  and  quarantine  uses  of 
MB.  along  with  critical  agricultural  and 
emei-gency  uses,  are  exempted  from  the 
MB  phaseout  required  by  the  Clean  Air 
Act."  These  exemptions  essentially 
segment  the  MB  market  into  restricted 
and  unrestricted  parts.  Demand  for  MB 
used  for  exempted  purposes  is  expected 


■  'Quarantine  I  'ses  of  Mi'th\  I  Brnmuic  bv  the 
1  nited  .Slates.  Fi.sol  Year  \Wh"  (DrattI,  .APHIS- 
PPD  I'.MI  .April  1997;  available  in  the  .APHIS 
reading  room  (see  ADDRESSES) 

'  To  ad|usi  irradiation  unit  (  nsts  estimated  m  thi' 
1994  study  from  1987  riollars  to  1998  dollars, 
values  are  multiplied  bv  a  fartor  of  1  23  (producer 
pru  e  index  for  capital  equipment,  series  JD: 
WPSSC)P:1200.  Bureau  of  Labor  Statistics,  I'.S.  Dept 
of  Labor) 

"Ten  percent  of  methyl  bromide  used  annuallv  in 
agri<  ullure  in  the  I  nited  States  is  for  i  iimmoditv 
and  quarantine  treatment,  t  oinpared  to  85  percent 
for  soil  fumigation  and  5  pen  ent  fur  structural 
fumigation   The  1999  Omnibus  Consolidated  and 
Emergency  Supplemental  .Appropriations  .Art 
(Publu  La«  10.'5-277|  made  specific  changes  to  the 
Clean  Air  .Act,  to  harmonize  the  l.S   phaseout  of 
methvl  bromide  with  the  Montreal  Protocol 
phaseout  sc  hedule  for  developed  countries.  This 
sc  hedule  recjuires  I'.S  meth\l  bromide  production 
and  importation  reductions  (from  1991  levels)  of  25 
percent  in  1999.  50  percent  in  2001.  70  percent  in 
2003.  and  100  percent  in  2005;  exempted  from  this 
phaseout  schedule  are  critical  agricultural, 
emergency,  and  preshipment  and  quarantine  uses 
With  respect  to  traded  commodities,  the 
amendment  states  that  'the  |EP,A|  .Administrator 
shall  exempt  the  production,  importation,  and 
consumption  of  methyl  bromide  to  fumigate 
commodities  entering  or  leaving  the  I  nited  States 
or  any  State  (or  political  subdiv  isioii  thereof)  for 
purposes  of  compliance  with  .Animal  and  Plant 
Health  Inspection  .Service  requirements  •   •    •   • 
(www  epa.gov/ozone/mbr/mbrqa  html) 


to  remain  unaffected  as  its  use  as  a  soil 
fumigant  is  restricted.  However, 
reduced  production  due  to  the  phaseout 
may  cause  the  price  of  MB  used  for 
phytosanitar)'  purposes  to  rise,  due  to 
an  increase  in  the  unit  cost  of 
production.  Most  MB  in  the  world  is 
manufactured  by  only  three  companies, 
two  in  the  United  States  and  one  in 
Israel.  Whether  their  economies  of 
production  can  be  maintained  will 
depend  on  the  demand  for  MB  for 
exempted  purposes  in  the  United  States 
and  other  developed  countries,  and 
overall  demand  in  developing  countries 
(where  final  phaseout  is  scheduled 
under  the  Montreal  Protocol  for  2015). 

The  demand  for  irradiation  as  a 
treatment  alternative  will  be  influenced 
by  product  quality  and  phytotoxicitv 
issues.  Product  shelf  life  can  be 
extended  by  irradiation.  Moreover,  some 
fruits  and  vegetables  that  are  damaged 
by  fumigation  or  temperature-modifying 
treatments  are  tolerant  of  irradiation.  On 
the  other  hand,  as  indicated  above  for 
grapes,  some  fruits  and  vegetables  are 
considered  not  very-  tolerant  of 
irradiation.  Assuming  consumers  accept 
irradiation  as  a  phytosanitary  treatment, 
its  use  will  be  determined  not  only  by 
the  availability  of  alternative  treatments 
and  relative  costs  but  also  by  its 
enhancing  or  diminishing  effects  on 
product  quality. 

When  the  latter  range  of  unit  costs 
(3.4  to  3.9  cents  per  pound)  are  applied 
to  fumigated  quantities  of  11  varieties  of 
fruits  imported  in  fiscal  year  1996  that 
have  a  high  or  medium  tolerance  of 
irradiation,  costs  of  irradiation 
treatment  range,  in  1998  dollars, 
between  S2.7  million  and  S3.1  million." 
Applying  MB  fumigation  costs  assumed 
in  the  1994  study,  0.6  to  1.2  cents  per 
pound  in  1998  dollars,  yields  a  total 
treatment  cost  of  $0.5  million  to  SO. 9 
million  for  this  same  set  of  imports.  It 
is  apparent  that  the  use  of  irradiation  for 
phytosanitary'  purposes  is  probably  not 
a  cost-competitive  alternative  to  MB 
fumigation  at  present.  However,  the 
phaseout  of  MB  as  a  soil  fumigant  may 
result  in  an  increase  in  its  unit  cost  of 
production,  thereby  making  the  cost  of 
irradiation  and  other  treatment 
alternatives  more  competitive. 


"  The  1 1  fruits  are  apricot,  banana  plantain, 
grapefruit,  orange,  papaya,  peach/ nectarine, 
pineapple,  plum,  strawberry,  tangerine,  and  tomato 
The  combined  weight  of  import  shipments  of  these 
fruits  that  were  fumigated  with  MB  in  fiscal  vear 
1996  was  approximately  78.3  million  pounds.  This 
represented  only  2.43  percent.  b\  weight,  cif  total 
imports  of  these  1 1  fruits  (see,  op  nt..  "Quarantine 
I'ses  of  Melhvl  Bromide  bv  the  United  States,  Fiscal 
Vear  1996"  |Draft|,  Table  i).  The  range  of  costs  is 
probablv  underestimated,  since  it  assumes 
economies  of  size  would  be  captured  in  all  cases. 


Adopting  this  rule  would  broaden  the 
choices  among  ph\1osanitar\-  treatment 
alternatives  for  U.S.  fruit  and  vegetable 
importers.  No  net  societal  gains  and 
losses  other  than  small  price-related 
changes  are  expected  from  this 
proposed  rule  if  irradiation  is  used  only 
to  treat  fruits  and  vegetables  that  would 
have  been  imported  otherwise  using  an 
alternative  treatment.  Income  earned  by 
firms  providing  the  irradiation  ser\'ices 
would  be  income  forgone  by  the 
displaced  fumigators  or  other  treatment 
providers.  But  if  irradiation  enables 
importations  that  would  not  otherwise 
occur,  then  societal  gains  (increased 
imports)  could  be  attributed  to  its 
ph\iosanitar>-  use.  Irradiation  treatment 
most  likely  will  both  serve  as  an 
alternative  treatment  for  a  fraction  of 
current  imports  and  stimulate 
additional  imports  for  certain  fruits  and 
vegetables,  such  as  papaya,  that  need  to 
be  treated  for  fruit  flies  and  have  a  high 
tolerance  for  irradiation. 

Allowing  irradiation  to  be  used  as  a 
ph\iosanitary  treatment  for  11  fruit  fly 
species  and  one  seed  weevil  species 
would  most  immediately  benefit  four 
firms,  three  of  which  are  small  entities, 
that  currently  provide  irradiation 
services  on  contract  for  sterilization  and 
decontamination  purposes. 
Participation  of  these  firms,  and  entry  of 
other  firms,  in  the  treatment  of  imported 
fruits  and  vegetables  will  depend  upon 
the  demand  that  develops  for  irradiation 
in  relation  to  alternative  treatments. 

The  major  alternative  to  this  proposed 
rule  would  be  to  not  allow  these 
irradiation  treatments.  In  that  case, 
importers  and  irradiation  businesses 
would  not  accrue  the  benefits  described 
above,  and  firms  providing  existing 
treatment  alternatives  would  continue 
operating  as  at  present  (with  MB 
fumigation  becoming  less  competitive  as 
its  supply  is  constrained). 

This  proposed  rule  contains  various 
recordkeeping  and  reporting 
requirements.  These  requirements  are 
described  in  this  document  under  the 
heading  "Paperwork  Reduction  Act." 

Executive  Order  12988 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12988.  Civil 
lustice  Reform.  If  this  proposed  rule  is 
adopted:  (1)  All  State  and  local  laws  and 
regulations  that  are  inconsistent  with 
this  rule  will  be  preempted;  (2)  no 
retroactive  effect  will  be  given  to  this 
rule:  and  (3)  administrative  proceedings 
will  not  be  required  before  parties  may 
file  suit  in  court  challenging  this  rule. 

National  Environmental  Policv  Act 

An  environmental  assessment  and 
finding  of  no  significant  impact  have 
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b(H!n  prepared  for  ihi.s  pniposiHJ  rule 
Tho  a.sst!ssmt>nt  providi-.s  a  ba.si.s  for  th<! 
(oiichisiiiii  that  thf  irradiation  nii'thods 
proposed  in  this  niir  vvoidd  not  pn-soiit 
a  ri.sk  of  iiitroduciiiK  or  ilisseininatin^ 
plant  pests  and  would  not  have  a 
significant  impact  on  the  quality  of  ihf 
human  environment.  Hased  on  the 
finding  of  no  significant  impact,  the 
Administrator  of  the  Animal  and  i'lant 
Health  Inspection  Service  has 
deteriiuned  that  an  environmental 
impact  statement  need  not  be  j)repared 

The  eiivironment.il  .issessment  and 
finding  of  no  significant  impact  were 
prepared  in  accordant:e  with;  (1)  The 
National  Knvironmental  Policy  Act  of 
1969.  as  amended  (NKI'A)  (42  ll.S.C. 
4321  ft  st'(i  ].  (2)  regulations  of  the 
('ouniMl  on  Knvironmental  Quality  for 
implementing  the  procedural  provisions 
of  NFl'A  (4()(:FK  parts  IfiOO-l.SOH),  [.]] 
USDA  regulations  implementing  NKI'A 
(7  CFR  part  ih).  and  (4)  APHI.S'  NKPA 
Implementing  F'ro<  edures  (7  f '[■"K  p.irt 
372) 

Copies  ol  the  environmental 
assessment  and  finding  of  no  signili(  ant 
impact  are  available  for  public 
inspection  at  USDA.  room  114  1.  South 
Building.  14th  Street  and  Independeiu  e 
.Avenue.  S\V  .  Washington.  DC.  between 
H  a.m.  and  ■i.W  p  in  .  Monday  through 
Friday,  except  holidays.  Persons 
wishing  to  inspei  t  i opies  <ire  recjuested 
to  call  ahead  on  (21)2)  t)9(>-2H17  to 
facilitate  trntry  into  the  re.iding  room   In 
addition,  copies  may  be  obt.uned  by 
writing  to  the  individual  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

F'aprrwiirk  Hrdiu  lioii  Ai  I 

In  accord.uK  e  with  sei  tion  .lf)()7((l)  ot 
the  Paperwork  Kediii  tion  A<  I  of  199,5 
(44  r  S C   3.501  rt  sei/  ).  the  information 
collection  or  r»'coriikeeping 
reiiuirements  in(  hided  in  this  [)rop(»se(l 
rule  have  been  submitted  for  approval  to 
the  Office  of  Management  and  Hudget 
(OMB)   FMease  send  written  comments 
to  the  ()ffi(  e  of  Information  and 
Regulatory  Affairs.  OMB.  Attention 
Desk  Officer  for  APHIS.  Washington.  DC 
2().'j()3    Please  st.ite  that  \  our  (  oniments 
refer  to  Docket  No   9H-()3()-  1    Ple.ise 
send  a  copy  of  your  (  omments  to:  (1) 
Docket  No  9H-<)3()-l,  Regulatory 
.•\nalysis  and  Development.  PPD. 
.\PHIS,  suite  3C(),1.  471)0  River  Road 
-  Unit  1  IH.  Riverdale.  Ml)  20737-1238. 
and  (2)  Clearance  Officer.  OCiO.  CSDA, 
room  404- W,  14th  Street  and 
Independence  Avenue.  SW  , 
Washington.  D(i  202,')0   A  comment  to 
OMB  is  best  assured  of  having  its  fiill 
effect  if  OMB  re(  eives  it  within  30  days 
of  publication  of  this  proposed  rule. 

We  are  proposing  to  authorize 
irradiation  as  a  treatment  for  1 1  species 


of  fruit  flies  and  one  species  of  seed 
weevil  in  imported  fruits  and 
vegetables.  This  proposal  would 
facilitate  the  importation  of  fruits  and 
vegetablt^s  by  giving  importers  another 
alternative  to  currently  approved 
treatments  required  for  articles  attacked 
by  these  spw.ies  of  fruit  flies  and  mango 
seed  weevils 

Implementing  this  rule  would 
necessitate  the  use  of  seven  new 
paperwork  collection  activities  (in  the 
form  of  a  t:ompliance  agreement,  24- 
hour  notification,  labeling  requirements, 
dosimetry  recordings,  requests  for 
dosimetry  device  approval, 
recordkeeping  retjuirements.  and 
re(]uests  for  facility  approval). 

Labeling  requirements  represent  a 
substantial  part  of  the  paperwork 
burden  The  proposed  nile  would 
reijuire  that  pallet  loads  of  irradiated 
fruits  and  vegetables  be  marked  by 
irradiation  facility  personnel  or  by  the 
shipper  with  treatment  lot  numbers, 
packing  and  treatment  facility 
identification  and  locations,  and  dates 
of  packing  and  treatment  This 
informatiim  would  allow  an  insptH:tnr  to 
identify  the  treatment  lots  and  trace 
them  back  to  the  (jacking  and  treatment 
f.ii  ilities  The  burden  of  this  marking 
re()uirement  would  increase  for 
importers  who  arrange  to  have  pallet 
loads  broken  apart  into  individual 
(..irtons  before  entry  into  the  United 
Stales,  because,  in  such  cases, 
inilividual  c  artons  would  have  to  hear 
the  re(|uired  information  to  allow 
su(  I  essful  traceback. 

We  are  soliciting  comments  from  the 
|)ubli(   (as  well  as  affected  ageru  ies) 
<  niii  erning  our  proposed  information 
(  ollection  and  rei ordkeeping 
re(|uirements   These  (  omments  will 
help  us: 

( 1 1  Kvaluate  whether  the  proposed 
information  collecticm  is  necessary  for 
the  projjer  performance  of  our  agency's 
functions,  mtluding  whether  the 
inform.ition  will  ha\e  practical  utility; 

(21  Kvaluate  the  accuracy  of  our 
estimate  of  the  burden  of  the  proposed 
information  c  iille(  tion.  in(  hiding  the 
\  ali(lit\  of  the  methodology  and 
.issumptions  used; 

( t)  Knhant:e  the  (luality,  utility,  and 
( laritv  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
information  collet:tion  on  those  who  are 
to  respond,  such  as  through  the  use  of 
.ippropriate  automated,  electronic , 
mechanical,  or  other  tec:hnological 
( iillectiim  techni(]ues  or  other  ft)rms  of 
information  technology,  eg.,  permitting 
electrornc:  submission  of  responses. 

Estinuitt'  of  burden   Public  reporting 
burden  for  this  collet  tion  of  information 


is  estimated  to  average  .0825  hours  per 
response. 

Respondents:  Irradiation  facilities  and 
shipp)ers 

Estimated  annual  number  of 
respondents   125 

Estimated  annual  number  of 
responses  per  respondent:  999. 

Estimated  annual  number  of 
responses:  124.885 

Estimated  total  annual  burden  nn 
respondents:  10,305. 

(.opies  of  this  information  collection 
can  be  obtained  from:  (]learance  Officer. 
OCIO.  USDA,  Room  404-VV,  14th  Street 
and  Independence  Avenue  SW.. 
Washington.  DC  20250. 

List  of  Subjects 

7  CFR  Part  305 

Irradiation.  Phytosanitary  treatment. 
Plant  diseases  and  pests.  Quarantine. 
Reporting  and  recordkeeping 
requirements. 

7  CFR  Pari  319 

Bees,  Coffee.  Cotton,  Fruits,  Honey. 
Imports,  Logs,  Nursery  Stock.  Plant 
diseases  and  pests.  Quarantine, 
Reporting  and  recordkeeping 
requirements.  Rice.  Vegetables. 

Acc:ordingly,  we  propose  to  amend 
title  7,  chapter  III,  of  the  Code  of  Federal 
Regulations  as  follows: 

1.  A  new  part  305  would  be  added  to 
read  as  follows: 

PART  305— PHYTOSANITARY 
TREATMENTS 

Set:. 

.105  1      Dcfinitiiiiis 

,ill.'>  2     IrrHiiuiIion  triMlnwul  ol  impurli'il 

fnuts  rfiid  vegi'Iables  l(ir  (  iTl.iiii  truil  llifs 

.iiui  ni.uigii  seed  wei'ViK 

Aulhoritv:  7  U.S.C.  IfSlldil,  1 '>()(•(•,  I=)Off, 
1-,1-I(,7.  4->0,  2803,  and  2H(I<I;  Jl  C  S.C.  136 
,ind  1  Um.  7  CFK  2  22.  2  HO   .iiid  n.2(L). 

§305.1     Definitions. 

The  following  definitions  apply  for 
the  purposes  of  this  part: 

Administrator.  The  Administrator. 
Animal  and  Plant  Hc^alth  Inspection 
■Service.  United  States  Department  of 
Agriculture,  or  any  person  delegated  to 
act  for  the  .Administrator  in  matters 
affecting  this  part. 

APHIS.  The  Animal  and  Plant  Health 
Inspection  .Service,  United  States 
Department  of  Agriculture. 

Dose  mapping.  Measurement  of 
absorbed-dose  within  a  process  load 
using  dosimeters  placed  at  specified 
locations  to  produce  a  one-,  two-,  or 
three-dimensional  distribution  of 
absorbed  dose,  thus  rendering  a  map  of 
absorbed-do.se  values. 

Dosimeter.  A  device  that,  when 
irradiated,  exhibits  a  quantifiable 
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change  in  some  property  of  the  device 
that  can  be  related  to  absorbed  dose  in 
a  given  material  using  appropriate 
anahiical  instrumentation  and 
techniques. 

Dosimetn-  system.  A  system  used  for 
determining  absorbed  dose,  consisting 
of  dosimeters,  measurement  instruments 


and  their  associated  reference  standards, 
and  procedures  for  the  system's  use. 

§  305.2  Irradiation  treatment  of  imported 
fruits  and  vegetables  for  certain  frurt  flies 
and  mango  seed  weevils. 

(a)  Approved  doses.  Irradiation  at  the 
following  doses  for  the  specified  fruit 


flies  and  seed  weevils,  carried  out  in 
accordance  with  the  provisions  of  this 
section,  is  approved  as  a  treatment  for 
all  fruits  and  vegetables: 


Irradiation  for  Fruit  Flies  and  Seed  Weevils  in  Imported  Fruits  and  Vegetables 


Scientific  name 


Common  name 


Bactrocera  dorsalis 

Ceratitis  capital  

Bactrocera  cucurbitae 

Anastrepha  fraterculus 

Anastreptia  suspensa  

Anastrepha  ludens  

Anastrepha  obliqua  

Anastrepha  serpentina 

Bactrocera  tryoni  

Bactrocera /arvisi  

Bactrocera  latifrons  

Cryptorhynchus  mangiferae 


Onental  fruit  fly 

Mediterranean  fruit  fly  .. 

Melon  fly 

South  American  fruit  fly 

Caribbean  fruit  fly 

Mexican  fruit  fly  

West  Indian  fmit  fly  

Sapote  fruit  fly  

Queensland  fruit  fly  

(No  common  name)  

Malaysian  fmIt  fly  

Mango  seed  weevil  


Dose  (gray) 

250 
225 
210 
150 

150 
150 
150 
150 
150 
150 
150 
100 


(b)  Location  of  facilities.  Where 
certified  irradiation  facilities  are 
available,  an  approved  irradiation 
treatment  may  be  conducted  for  anv 
fruit  or  vegetable  either  pricjr  to 
shipment  to  the  United  States  or  in  the 
United  States.  Irradiation  facilities 
certified  under  this  section  may  be 
Icjcated  in  any  State  on  the  mainland 
United  States  except  Alabama,  Arizona. 
California.  Florida.  Georgia,  Kentucky. 
Louisiana,  Mississippi,  Nevada.  New 
Mexico.  North  Carolina,  South  Carolina. 
Tennessee.  Texas,  and  Virginia,  Prior  to 
treatment,  the  fruits  and  vegetables  to  be 
irradiated  may  not  move  into  or  through 
any  of  the  States  listed  in  this 
paragraph,  except  that  movement  is 
allowed  through  Dallas/Fort  Worth, 
Te.xas.  as  an  authorized  stop  for  air 
cargo,  or  as  a  transloading  location  for 
shipments  that  arrive  by  air  but  that  are 
subsequently  transloaded  into  trucks  for 
overland  movement  from  Dallas/Fort 
Worth  into  an  authorized  State  by  the 
shortest  route. 

(c)  Compliance  agreement  with 
importers  and  facility  operators  for 
irradiation  in  the  United  States.  U 
irradiation  is  conducted  in  the  United 
States,  both  the  importer  and  the 
operator  of  the  irradiation  facility  must 
sign  compliance  agreements  witfi  the 
Administrator,  In  the  facilitv 
compliance  agreement,  the  facility 
operator  must  agree  to  comply  with  any 
additional  requirements  found 
necessary  by  the  Administrator  to 
prevent  the  escape,  prior  to  irradiation, 
of  any  fruit  flies  that  may  be  associated 
with  the  articles  to  be  irradiated.  In  the 
importer  compliance  agreement,  the 
importer  must  agree  to  comply  with  any 
additional  requirements  found 


necessary  by  the  Administrator  to 
ensure  the  shipment  is  not  diverted  to 
a  destination  other  than  treatment  and 
to  prevent  escape  of  plant  pests  from  the 
articlies  to  be  irradiated  during  their 
transit  from  the  port  of  first  arrival  to 
the  irradiation  facility  in  the  United 
States. 

(d)  Compliance  agreement  with 
irradiation  facilities  outside  the  United 
States.  If  irradiation  is  conducted 
outside  the  United  States,  the  operator 
of  the  irradiation  facility  must  sign  a 
compliance  agreement  with  the 
Administrator  and  the  plant  protection 
service  of  the  country  in  which  the 
facility  is  located.  In  this  agreement,  the 
facility  operator  must  agree  to  comply 
with  the  requirements  of  this  section, 
and  the  plant  protection  service  of  the 
country  in  which  the  facilitv  is  located 
must  agree  to  monitor  that  compliance 
and  to  inform  the  Administrator  of  anv 
noncompliance. 

(e)  Certified  facility.  The  irradiation 
treatment  facility  must  be  certified  by 
the  Administrator.  Recertification  is 
required  in  the  event  of  an  increase  or 
decrease  in  radioisotope,  a  major 
modification  to  equipment  that  affects 
the  delivered  dose,  or  a  change  in  the 
owner  or  managing  entity  of  the  facility. 
Recertification  also  may  be  required  in 
cases  where  a  significant  variance  in 
dose  delivery  has  been  measured  bv  the 
dosimetry  system.  In  order  to  be 
certified,  a  facility  must: 

(1)  Be  capable  of  administering  the 
minimum  absorbed  ionizing  radiation 
doses  specified  in  paragraph  (a)  of  this 
section  to  the  fruits  and  vegetables; ' 


(2)  Be  constructed  so  as  to  provide 
physically  separate  locations  for  treated 
and  untreateci  fruits  and  vegetables, 
except  that  fruits  and  vegetables 
traveling  by  conveyor  directly  into  the 
irradiation  chamber  may  pass  through 
an  area  that  would  otherwise  be 
separated.  The  locations  must  be 
separated  by  a  permanent  physical 
barrier  such  as  a  wall  or  chain  link  fence 
6  or  more  feet  high  to  prevent  transfer 
of  cartons. 

(3)  If  the  facility  is  located  in  the 
L'nited  States,  the  facility  will  only  be 
certified  if  the  Administrator  determines 
that  regulated  articles  will  be  safely 
transported  to  the  facility  from  the  port 
of  arrival  without  significant  risk  that 
plant  pests  will  escape  in  transit  or 
while  the  regulated  articles  are  at  the 
facility. 

(f)  Treatment  monitoring.  Treatment 
must  be  monitored  by  an  inspector.  This 
mcmitoring  must  include  inspection  of 
treatment  records  and  unannounced 
inspections  of  the  facility  by  an 
inspector.  Facilities  that  carry  out 
continual  irradiation  operations  must 
notify  an  inspector  at  least  24  hours 
before  the  date  operations  commence. - 
Facilities  that  carry'  out  periodic 
irradiation  operations  must  notify  an 
inspector  of  scheduled  operations  at 
least  24  hours  before  scheduled 
operations. 

(g)  Packaging.  Fruits  and  vegetables 
that  are  irradiated  in  accordance  with 


'  Th(5  maximum  absorbed  ionizing  radiation  dose 
and  the  irradiation  of  food  is  regulated  b\  the  Food 
and  Drug  Administration  under  21  CFR  part  179. 


•  Inspector  means  an\  employee  of  the  Animal 
and  Plant  Health  Inspection  Service,  or  other 
person,  authorized  by  the  .administrator  in 
actordance  with  law  to  enforce  the  provisions  of 
the  regulations  of  this  part.  Inspectors  are  assigned 
til  local  offices  of  the  .Animal  and  Plant  Health 
Inspection  Service,  which  are  listed  in  telephone 
directories. 
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this  sfc  tion  imisf  tu-  p.u  kagt'd  iii  i  artons 
111  the  tdUnvving  mamuT; 

(1)  All  irr.uli.itfd  fruits  and  vegetables 
must  he  stii[)[if(l  HI  the  s.uiif  cartons  in 
whi(  h  thfv  art'  irradiatfd    Irradiatt-d 
fruits  and  vc^i't.itiii's  in.iv  nut  hi- 
packa^ffl  for  shifinifnl  m  <i  i.irlon  witli 
nonirradhiti'd  frtiits  .ind  v^•^t!tahl»•^ 

(2)  F''or  ail  fruits  and  vf^ctahifs 
irradiated  prior  to  arrival  m  thf  L'nitfd 
Statns 

(i)  Th»'  fruits  and  vegetables  to  be 
irradiated  must  be  packaged  either: 

(A)  In  insect-proof  (cirtons  that  have 
no  openings  that  will  allow  the  entry  of 
fruit  flies.  The  cartons  must  be  sealed 
with  seals  that  will  visually  indicate  if 
the  ca  tons  have  been  opened  The 
cartons  may  be  construcited  of  any 
material  that  prevents  the  entry  of  fruit 
flies  and  prevents  oviposition  by  fruit 
flies  into  the  articles  m  the  carton.  '  or 

(Bl  hi  noninsect-proof  cartons  th.it  are 
stored  immediatelv  after  irradiation  in  a 
room  completely  enclosed  by  walls  or 
screening  that  completely  precludes 
access  by  fruit  flies.  If  stored  in 
noninsect-proof  cartons  in  a  room  that 
pre<. hides  access  bv  fruit  flies,  prior  to 
leaving  the  room  each  pallet  of  cartons 
must  be  completely  emlosed  in 
polyethylene,  shrink-wrap,  or  another 
solid  or  netting  covering  that  c(unpletelv 
precludes  access  to  the  cartons  bv  fruit 
flies, 

(iil  To  preserve  tht?  iilentitv  of  treated 
lots,  each  p.dh't-load  of  cartons 
containing  the  fruits  and  vegetables 
must  he  wrapped  before  leaving  thf^ 
irradiation  facility  in  one  of  the 
following  ways; 

(A)  With  polvethvlene  shrink  wrap; 

([]]  With  pet  vvrapjung.  or 

({'.]  With  strap[)ing  so  that  each  (  arton 
on  an  outside  row  of  the  pallet  load  is 
ccmstr.iined  bv  a  metal  or  plastic  straj) 

(iil)  Packaging  must  be  labeled  with 
treatment  lot  numlu-rs.  p.icking  M\d 
treatment  facalitv  identific.ition  and 
locati(Hi.  and  dates  of  pai  king  and 
treatment.  Pallets  that  remain  intact  as 
one  unit  until  entry  into  the  I'nited 
States  mav  have  one  such  label  per 
pallet.  Pallets  that  are  broken  apart  into 
smaller  units  prior  to  or  during  entry 
into  the  I'nited  States  must  have  the 
reijuired  label  information  on  each 
individual  carton. 

(h)  Dosimftn'  svstfins  at  thr 
irruciiation  tanlitv  (1)  Dosimetry 
mapping  must  indicate  the  doses 
needed  to  ensure  that  all  the  conunoditv 


will  receive  the  minimum  dose 
prescribed 

(2)  Absorbed  dose  must  be  measured 
using  an  aci  urate  dosimetry-  system  that 
ensures  that  the  absorbed  dose  meets  or 
exct'ed.s  the  .ibsorbed  dose  re(]uired  bv 
paragraph  (a)  of  this  section  ( 1.50.  210. 
225.  or  250  Gray,  depending  on  the 
target  species  of  fruit  fly) 

[:\]  The  utilization  of  the  dosimetry 
system.  in(  hiding  the  number  and 
placement  of  dosimeters  used,  must  be 
in  accordance  with  American  Society 
for  Testing  and  Materials  (ASTM) 
standards  ■• 

(i)  Heiords  An  irradiation  procfissor 
must  maintain  records  of  each  trt-ated 
lot  for  1  year  following  the  treatment 
date  and  must  make  these  records 
available  for  inspection  by  an  inspe<:tor 
during  normal  business  hours  (H  am  to 
4:;)0  p.m..  Monday  through  Friday, 
except  holidays).  These  records  must 
include  the  lot  identification,  scheduled 
proc;ess,  evidence  of  compliance  with 
the  scheduled  process,  ionizing  energy 
source.  sourc;e  c;alibration.  dosimetry', 
dose  distribution  in  the  produc  t.  and  the 
date  of  irradiation. 

(j)  firqiifst  for  cfrtificution  unci    • 
itispfction  iiftacilitv  Persons  requesting 
certification  of  an  irradiation  trc^atment 
facility  must  submit  the  rcHjuest  for 
approval  in  writing  to  the  Animal  and 
Plant  Health  lnspec:tion  Servic  e.  Plant 
Protection  and  Quarantine,  Oxford  Plant 
Protection  (".enter.  901  HiUsboro  Street. 
Oxford.  NC;  27r)fi.'i.  The  initial  request 
must  identify  the  owner,  location,  and 
radiation  sourc  e  of  the  fairilitv.  and  the 
applicant  must  supply  additional 
information  about  the?  facility 
construction,  treatment  protocols,  and 
optjrations  upon  request  by  APHIS  if 
APHIS  requires  additional  information 
to  evaluate  the  request.  Before  the 
Administrator  detc^rmines  whether  an 
irradiation  fac;ilitv  is  eligible  for 
c;ertirif;ation,  an  inspector  will  make  a 
p*?rsonal  inspec:fion  of  the  facility  to 
determine  whether  it  i:omplies  with  the 
standards  of  this  section 

(k)  Denial  ami  vxithdraivcil  of 
cfrtifiiatinn  { 1 )  The  Administrator  will 
withdraw  the  c crtificatiim  of  any 
irradiation  treatment  facility  upon 
written  request  from  the  irradiation 
proc:f>ssor 

(2)  The  Administrator  will  deny  or 
withclraw  c:ertification  of  an  irradiation 
treatment  facility  when  any  provision  of 
this  section  is  not  mcft.  Before 
withdrawing  or  denying  certific-ation. 
the  Administrator  will  inform  the 


'  II  lIllTi'  !•>  .1  l|ll>'sllllll  .IS  111  Itlf  .llllH)Ulll  \    ipf  .1 

I  .irluii   si'iul  ,1  rci(iii'sl  for  .ipprov.il  of  Ihc  i  .irtcm 
In^iflhiT  v\  ilfi  .1  s,implf  ( itrtuii.  In  ihi-  Aiiim.il  .iml 
I'l.inl  M>'.illli  liisjiiM  hull  SiTvii  i\  ('l,inl  I'ruli-i  ti"ii 
liiul  Qu.ir.iiiUiic   Oxdircl  I'limt  I'rolci  tion  CifiitiT 
901  Hillslioro  SlriM^t.  Dnli.c.l.  M;  J7ali'> 
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irradiation  processor  in  writing  of  the 
reasons  for  the  proposed  ac:tion  and 
provide  the  irradiation  proc:essor  with 
an  opportunity  to  respond.  The 
Administrator  will  give  the  irradiation 
proc  essor  an  opportunity  for  a  bearing 
regarding  anv  dispute  (jf  a  material  fact. 
in  accordance  with  rules  of  practice  that 
will  be  adopted  for  the  proceeding. 
However,  the  Administrator  will 
suspend  certiric;ation  pending  final 
determination  in  the  proc:eeding  if  he  or 
she  determines  that  suspension  is 
necessary  to  prevent  the  spread  of  any 
dangerous  insec;t.  The  suspension  will 
be  effective  uptm  oral  or  written 
notification,  whichever  is  earlier,  to  the 
irradiaticjn  processor.  In  the  event  of 
oral  notification,  written  confirmation 
will  be  given  to  the  irradiation  processor 
within  10  days  of  the  oral  notification. 
The  suspension  will  continue  in  effect 
pending  completion  of  the  proceeding 
and  any  judicial  review  of  the 
proceeding. 

(1)  Department  not  responsible  for 
damage  This  treatment  is  approved  to 
assure  quarantine  security  against  the 
listed  fruit  files.  From  the  literature 
available,  the  fruits  and  vegetables 
authorized  for  treatment  under  this 
section  are  believed  tolerant  to  the 
treatment;  however,  the  facility  operator 
and  shipper  are  responsible  for 
determination  of  toleranc:e.  The 
Department  of  Agriculture  and  its 
inspectors  assume  no  responsibility  for 
any  loss  or  damage  resulting  from  any 
treatment  prescribed  or  monitored. 
Additionally,  the  Nuclear  Regulatory 
Commission  is  responsible  for  ensuring 
that  irradiation  facilities  are  constructed 
and  operated  in  a  safe  manner.  Further, 
the  Food  and  Drug  Administration  is 
r<?sponsible  for  ensuring  that  irradiated 
foods  are  safe  and  wholesome  for 
human  consumption 

PART  319— FOREIGN  QUARANTINE 
NOTICES 

2  The  authority  citation  for  part  319 
would  continue  to  read  as  follows: 

Authoritv:  7  I'S.C   ifSOdil.  InOcH,  l,^)()ll. 
lTl-lt)7.  -liso,  28():i,  dilti  2809.  21  T  S.C    l.«6 
,111(1  lit.,);  7  f:KK  2  22.  2  80.  and  ;}71  2(c  ) 

3.  In  §  319.56-2.  a  new  paragraph  (k) 
would  be  added  to  read  as  follows: 

§  319.56-2     Restrictions  on  entry  of  frulto 
and  vegetables. 

•  •         *         *         * 

(k)  Any  fruit  or  vegetable  that  is 
required  by  this  subpart  or  the  Plant 
Protection  and  Quarantine  Treatment 
Manual  to  be  treated  or  subjected  to 
other  growing  or  inspection 
requirements  to  control  one  or  mcire  of 
the  1 1  species  of  fruit  flies  and  one 


spc'cies  of  seed  weevil  listed  in 

«»  305.2(a)  of  this  chapter  as  a  condition 

of  entry-  into  the  United  States  may 

instead  be  treated  by  irradiation  in 

accordance  with  part  305  of  this 

chapter, 

4,  In  §  319.56-2X.  paragraph  (a),  the 
introductory  text  preceding  the  table 
would  be  revised  to  read  as  follows: 

§319.56-2x    Administrative  instructions; 
conditions  governing  the  entry  of  certain 
fruits  and  vegetables  for  which  treatment  is 
required. 

(a)  The  following  fruits  and  vegetables 
may  be  imported  into  the  United  States 
only  if  they  have  been  treated  in 
accordance  with  the  Plant  Protection 
and  Quarantine  (PPQJ  Treatment 
Manual,  which  is  incorporated  by 
reference  at  §  300.1  of  this  chapter. 
Treatment  by  irradiation  in  accordance 
with  part  305  of  this  chapter  may  be 
substituted  for  treatments  in  the  PPQ 
Treatment  Manual  for  the  mango  seed 
weevil  Cryptorhynchus  mangiferae  or 
for  one  or  more  of  the  following  1 1 
species  of  fruit  flies:  Anastrepha  ludens, 
Anastrepha  obliqua.  Anastrepha 
serpentina.  Anastrepha  suspensa, 
Bacirocera  cucurbitae.  Bactrocera 
dorsalis.  Bactrocera  tryoni.  Bactrocera 
jan-isi.  Bactrocera  latifrons,  and 
Ceratitis  capitata. 
*         «         *         •         « 

Done  in  Washington,  DC,  this  23rd  day  of 
Mav  2000 
Craig  A.  Reed. 

Administrator.  Animal  anil  Plant  lifalth 
In  sped  inn  .Sen  /re 

|FK  Doc.  00-13291  Filed  5-2.5-00;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 
Rural  Utilities  Service 
7  CFR  Part  1792 

RIN  0572-AB47 

Seismic  Safety 

AGENCY:  Rural  Utilities  Ser\'ice.  USDA. 
ACTION:  Proposed  rule. 


SUMMARY:  The  Rural  Utilities  Service 
(RUS)  proposes  to  amend  its  regulations 
to  update  and  simplifv-  the  requirements 
of  the  agency.  This  revised  rule  would 
provide  RUS  borrowers,  grant 
recipients.  Rural  Telephone  Bank  (RTB) 
borrowers  and  the  public  with  updated 
rules  for  compliance  with  seismic  safety 
requirements  for  new  building 
construction  using  RUS  or  RTB  loan, 
grant  or  guaranteed  funds  or  funds 
provided  through  lien  accommodations 
or  subordinations  approved  by  RUS  or 


RTB.  The  proposed  revision  would 
identifv'  model  codes  and  standards 
found  to  provide  a  required  level  of 
seismic  safety. 

DATES:  Written  comments  must  be 
received  by  RUS  on  or  before  July  25. 
2000. 

ADDRESSES:  Written  comments  should 
be  addressed  to  George  J.  Bagnall, 
Director,  Electric  Staff  Division.  U.S. 
Department  of  Agriculture,  Rural 
Utilities  Service,  Room  1246  South 
Building,  Stop  1569,  14th  & 
Independence  Ave..  SW.,  Washington. 
DC  20250-1569.  Telephone  202-720- 
1900.  RUS  requests  a  signed  original 
and  three  copies  of  all  comments  (7  CFR 
1700.4).  Comments  will  be  available  for 
public  inspection  during  regular 
business  hours  (7  CFR  1.27^)). 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Donald  Heald.  Structural  Engineer, 
Transmission  Branch,  Electric  Staff 
Division,  Rural  Utilities  Service,  U.S. 
Department  of  Agriculture,  1400 
Independence  Avenue,  SW,  STOP  1569. 
Washington,  DC  20250-1569. 
Telephone:  (202)  720-9102.  Fax:  (202) 
720-7491. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  proposed  rule  has  been 
determined  to  be  not  significant  for 
purposes  of  Executive  Order  12866  and. 
therefore,  has  not  been  reviewed  bv  the 
Office  of  Management  and  Budget 
(OMB). 

Executive  Order  12372 

This  proposed  rule  is  excluded  from 
the  scope  of  Executive  Order  12372, 
Intergovernmental  Consultation,  which 
may  require  consultation  with  State  and 
local  offices.  See  the  final  rule  related 
notice  entitled  "Department  Programs 
and  Activities  Excluded  from  Executive 
Order  12372"  (50  FR  47034). 

Executive  Order  12988 

This  proposed  rule  has  been  reviewed 
in  accordance  with  Executive  Order 
12988,  Civil  Justice  Reform.  RUS  has 
determined  that  this  proposed  rule 
meets  the  applicable  standards  provided 
in  section  3  of  the  Executive  Order.  In 
addition,  all  State  and  local  laws  and 
regulations  that  are  in  conflict  with  this 
rule  will  be  preempted;  no  retroactive 
effect  will  be  given  to  this  rule;  and.  in 
accordance  with  section  212(e)  of  the 
Department  of  Agriculture 
Reorganization  Act  of  1994  (7  U.S.C. 
6912(e))  administrative  appeal 
procedures,  if  any  are  required,  must  be 
exhausted  prior  to  initiating  litigation 
against  the  Department  or  its  agencies. 


Regulatory  Flexibility  Act  Certification 

The  Administrator  of  RUS  has 
determined  that  this  rule  will  not  have 
significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
defined  in  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.].  The  RUS  andRTB 
loan  programs  provide  borrowers  with 
loans  at  interest  rates  and  terms  that  are 
more  favorable  than  those  generally 
available  from  the  private  secrtor. 
Borrowers,  as  a  result  of  obtaining 
federal  financing,  receive  economic 
benefits  that  exceed  any  direct  cost 
associated  with  RUS  regulations  and 
requirements. 

Information  Collection  and 
Recordkeeping  Requirements 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
chapter  35),  RUS  invites  comments  on 
this  information  collection  for  which 
RUS  intends  to  request  approval  from 
the  Office  of  Management  and  Budget 
(OMB). 

Comments  on  this  notice  must  be 
received  by  July  25,  2000. 

Comments  are  invited  on  (a)  whether 
the  collection  of  information  is 
necessary-  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  fb)  the  accuracy  of  the 
agency's  estimate  of  burden  including 
the  validity  of  the  methodology-  and 
assumption  used:  (c)  w-ays  to  enhance 
the  quality,  utility  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  on 
other  forms  of  information  technology. 
Comments  may  be  sent  to  F.  Lament 
Heppe,  Jr.,  Director,  Program 
Development  and  Regulatory  Analysis, 
Rural  Utilities  Ser\'ice.  U.S.  Department 
of  Agriculture,  1400  Independence  Ave., 
SW..  Stop  1522.  Room  4034  South 
Building.  Washington.  D.C.  20250-1522. 

For  further  information  contact  Mr. 
Donald  Heald,  Structural  Engineer. 
Transmission  Branch.  Electric  Staff 
Division.  Rural  Utilities  Ser\-ice.  U.S. 
Department  of  Agricuhure.  1400 
Independence  Avenue.  SW.  STOP  1569. 
Washington.  DC  20250-1569. 
Telephone:  (202)  720-9102.  Fax:  (202) 
720-7491. 

Title:  Seismic  Safety  of  New-  Building 
Construction. 

OMB  Control  Xumber:  0572-0099. 
Type  of  Request:  Revision  of  a 
currently  approved  collection. 

Abstract:  The  Earthquake  Hazards 
Reduction  Act  of  1977  {42  U.S.C.  7701 
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t-t  sr<i  )  was  t'lLK  ti'd  In  rinluce  risks  to 
life  <tn<i  propiTtv  ihrou^h  (he  National 
i;arth(}iiai>.f  Hazards  Ki-diii  fioii  Program 
(NEHKP)  The  Ff<i('r<il  Kuii'rmMiry 
Mana^fiufiit  Agciu  \  (l-'KNtA)  is 
dcsif^nattHl  as  thf  agfiicv  with  the 
primarv  rt>s[)oii.sibdit\  tu  plan  .tnd 
cuordinatt'  thi^  NKHKP    This  pro^raiii 
includes  the  devt'lo[)infnt  ,ind 
implt'intMitalion  ot  fi'asdili-  dfsii;ii  .ind 
constriK  tioii  iiii'thods  to  iiiakf 
striu  turcs  i'arth(iii.ik.t'  ri-sist.int 
Kxwiitivc  Order  12ti*IW  of  laniiarv  .S. 
1990.  .Seismii  Safetv  of  Federal  and 
Federallv  .\ssisted  or  Ke^idated  New 
Hiiildm^  ConstriK  tion,  re(),^ll^^s  that 
measures  to  assure  seisniu.  safety  be 
imposed  on  federally  assisted  new 
huildinn  construction. 

The  revision  of  7  CFR  Part  1792. 
Subpart  i'..  Seismic  Safetv  of  Ftulendlv 
Assisted  New  Building  Cionstruction. 
will  reduce  the  reciuirements  bv  the 
borrower  or  grant  recipient  needed  to 
complv  with  this  part   This  revision  will 
also  include  Rl'S  wattfr  and  waste  water 
borrowers  previf)usly  under  the  former 
Famers  Home  Administration  (FmHAI 
(Pub  L.  i():i-;i54.  urn  Stat  :n7H) 

Estiiiuitr  (>l  Hiinirn   i'ublii   reporting 
burden  for  this  colle(  tion  of  information 
is  estimated  to  average  1  "i  hours  [ler 
response 

Rf'Sfxuitlvnts  .Sm.til  business  or 
organizations 

Estimated  SumbtT  of  HHspondents: 
1  .(MM). 

Estimiitfd  S'limhfT  nf  Hpspnnst-s  prr 
Ht^spondrnt   1 

Estim(ite(1  Totid  Annual  Burdrn  on 
lU'spondfnts  mo. 

Copies  of  this  information  collection 
(an  be  obtametl  from  llawn  Wolfgang. 
Program  L)evelo[)ment  <ind  Kegulatorv 
Analysis,  at  (202)  72()-(mi2. 

All  responses  to  this  information 
collection  and  reiordkeeping  nolic  •■  will 
be  summarized  .md  iiii  luded  in  the 
request  forOMH  approval   All 
comments  will  also  be( nine  a  iiiattiT  nf 
public  record 

National  Environmental  Policy  Act 
Certification 

The  Admiiustratnrof  KCS  has 
determined  that  this  propo.sed  rule  will 
not  significantlv  affei  t  the  ([ualitv  of  the 
hiun.in  environment  .is  defined  bv  the 
National  Enviroiiinental  Polii  v  A(  t  of 
19fi9  (42  I!  S.C:.  4.J21  ft  sc(/,)  Therefore, 
this  action  does  not  re*iuire  an 
environmental  im[).ict  statement  or 
assessment 

Catalog  of  Federal  Domestic  A.«sistance 

The  programs  covered  bv  this 
proposed  rule  are  listed  in  the  Catalog 
of  Federal  Domestii  Assistance 
programs  uniler  numbers  U).H5().  Rural 


Flectrification  Loans  and  Loan 
(iuaranlees;  10  H.Sl,  Rural  Telephone 
I.o.ins  and  Loan  Cii.irantees;  10  852. 
Rural  Telephone  Bank  Loans:  10  71)0. 
Water  and  Waste  Disposal  System  for 
Rural  Communities;  10.764.  Resource 
Conservation  Development  Loans,  and 
10  7fi,'),  Watershed  Protei  tion  Mid  Flood 
Prevention  Loans. 

This  catalog  is  available  on  a 
subscription  basis  from  the 
Superintendent  of  Documents.  U.S. 
(Government  Printing  Office. 
Washington.  DC  20402-9:t2.5. 
Telephone:  (202)  ,S12-1HU0. 

Unfunded  Mandates 

This  rule  contains  no  Federal 
mandates  (under  the  regulatory 
provision  of  title  11  of  the  L'nfunded 
Mandates  Reform  Act)  for  State,  local, 
and  tribal  governments  or  the  private 
sector  Thus,  this  proposed  rule  is  not 
subject  to  the  rec]uirements  of  sections 
202  and  205  of  the  Unfunded  Mandates 
Rcfform  Act 

Background 

Rl  IS  rec^uires  borrowers  and  grant 
re(:ipi(>nts  to  meet  applic:ablt> 
recjuirements  mandated  bv  Federal 
statutes  and  regulations  to  obtain  RUS 
financing.  One  such  requirement  is 
c:ompliaiu:e  with  building  safety 
provisions  of  the  Earthquake  Hazards 
Reduction  Ac:t  of  1977.  (42  U  S.C.  7701 
ft  si'q  ]  as  implemented  pursuant  to 
Executive  Order  12699.  Seismic  Safetv 
of  Federal  and  Federally  Assisted  or 
Regulated  New  Building  C^onstruc;tion  (3 
CFR,  1990  Comu..  pg  269) 

Subpart  C  of  ttiis  part  c:odifies  the 
policies  and  recjuirements  that  RU.S  and 
RTB  borrowers  and  grant  recipients 
must  meet  for  new  building 
construc:tion  when  using  funds 
provided  or  guaranteed  by  RUS  or  RTB 
(or  when  obtained  through  a  lien 
acc:ommodation  or  subordination 
approved  bv  RUS  or  RTB) 

The  Executive  Order  recjuires  all 
Federal  agenc  les  to  ensure  that  any  new 
building  whii  h  is  leased  for  federal 
users  or  purcha.sed  or  constructed  with 
fedt'ral  assistance  is  designed  and 
(  onstruc:ted  in  accordance  with 
.ijipropriate  seismic:  d»>sign  standards 
Those  standards  mu.st  be  equivalent  to 
or  exceed  the  seismic:  saft'ty  levels  in  the 
National  Earthquake  Hazards  Reduction 
Program  (NEHRP)  recommended 
provisions  for  the  development  of 
seismic  regulations  for  new  buildings. 
The  Exec:utive  Order  c:harges  the 
biteragency  (Committee  on  Seismii: 
Safety  in  Constniction  (IC^SSC)  with 
recommending  appropriate  and  cost- 
effective  seismic:  design,  construction 
standards  and  practices 


The  ICSSC  has  identified  several 
model  c:odes  and  standards  that  provide 
an  acceptable  level  of  seismic  safetv. 
The  existing  regulation  in  this  subpart 
would  be  revised  to  identify  new  model 
codes  or  standards  which  are  equivalent 
to  the  1994  NEHRP  Recommencied 
Provisions  for  the  Development  of 
Seismic  Regulations  for  New  Buildings. 

List  of  Subjects  in  7  CFR  Part  1792 

Buildings  and  facilities.  Electric 
power.  (Grant  programs.  Loan  prcjgrams. 
Reporting  and  nH;ordkeeping 
requirements.  Rural  area.  Seismic  safety. 
Telephone. 

For  reasons  set  for  in  the  preamble, 
chapter  XVII  of  title  7  of  the  ("ode  of 
Federal  Regulations  is  proposed  to  be 
amended  as  follows; 

PART  1792— COMPLIANCE  WITH 
OTHER  FEDERAL  STATUTES, 
REGULATIONS,  AND  EXECUTIVE 
ORDERS 

1,  The  authority  citation  for  part  1792 
is  revised  to  read  as  follows: 

Authority:  7  I'. S.C.  '«J1  ft  sfq  .  l')21  ft 
sc(/    fi'Ml  ft  sei/  .  and  42  IJ.S.C.  7701  ft  Sfq. 

Subpart  C — Seismic  Safety 

2.  Section  1792.101  is  amended  by 
revising  paragraph  (b)  and  removing 
paragraphs  (c).  (d),  &  (e),  to  read  as 
follows: 

§1792.101     G«neral. 

***** 

(b)  This  subpart  identifies  acceptable 
seismic  standards  which  must  be 
employed  in  new  building  construction 
funded  by  loans,  grants,  or  guarantees 
made  by  the  Rural  Utilities  Service 
(RUS)  or  the  Rural  Telephone  Bank 
(RTB)  (or  through  lien  ac:commodations 
or  subordinations  approved  by  RUS  or 
RTB) 

:V  Section  1792.102  is  amended  by 
revising  the  definitions  for  "RUS"  and 
".Seismic:."  removing  "REA."  and 
adding  the  definition  of  "Model  Code" 
to  read  as  follows: 

§1792.102     Definitions. 

•  •         •         •         • 

Model  Code — A  building  code 
developed  for  the  adoption  of  local  or 
state  authorities  or  to  be  used  as  the 
basis  of  A  local  or  state  building  code. 

*  «         *         «         • 

/?rS— Rural  Utilities  Service,  and  for 
the  purposes  of  this  subpart,  shall 
include  the  Rural  Telephone  Bank.  For 
the  purposes  of  RTB  borrowers,  as  used 
in  this  subpart.  RUS  means  RTB  and 
Administrator  means  Governor. 
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Seismic — Related  to  or  caused  bv 
earthquakes. 

***** 

4.  Sections  1792.103  and  1792.104  are 
revised  to  read  as  follows; 

§  1792.103    Seismic  design  and 
construction  standards  for  new  buildings. 

(a)  In  the  design  and  construction  of 
federally  assisted  buildings,  the 
borrowers  and  grant  recipients  must 
utilize  the  seismic  provisions  of  the 
most  recent  edition  of  those  standards 
and  practices  that  are  substantially 
equivalent  to  or  exceed  the  seismic 
safety  level  in  the  most  recent  or 
immediately  preceding  edition  of  the 
NEHRP  Recommended  Provisions  for 
the  Development  of  Seismic  Regulation 
for  New  Buildings. 

(b)  Each  of  the  follov\'ing  model  codes 
or  standards  has  been  found  to  provide 
a  level  of  seismic  safety  substantially 
(equivalent  to  that  provided  bv  the  use 
of  the  1994  NEHRP  Recommended 
Provisions  and  appropriate  for  federally 
assisted  new  building  construction; 

(1)  1997  International  Conference  of 
Building  Officials  (ICBO)  Uniform 
Building  Code.  Copies  are  available 
from  ICBO.  Austin  Regional  Office,  9300 
jollyville  Road..  Suite  101.  Austin, 
Texas  78759-7455. 

(2)  1995  American  Society  of  Civil 
Engineers  (ASCE)  7.  Minimum  Design 
Loads  for  Buildings  and  Other 
Structures.  Copies  are  available  from 
ASCE.  345  East  47th  Street.  New  York. 
New  York  10017-2398. 

(c)  The  NEHRP  Recommended 
Provisions  for  the  Development  of 
Seismic  Regulations  for  New  Buildings 
is  available  from  the  Office  of 
Earthquakes  and  Natural  Hazards, 
Federal  Emergency  Management 
Agency.  500  C  Street,  SW..  Washington, 
DC  20472. 

§  1792.104    Seismic  aclcnowledgments. 

For  each  applicable  building, 
borrowers  and  grant  recipients  must 
provide  RUS  a  written  acknowledgment 
from  a  registered  architect  or  engineer 
responsible  for  the  design  stating  that 
seismic  provisions  pursuant  to 
§  1792.103(b)  will  be  used  in  the  design 
of  the  building.  This  acknowledgement 
will  include  the  identification  and  date 
of  the  model  code  or  standard  that  is 
used  for  the  seismic  design  of  the 
building  project  and  the  seismic  factor 
for  the  building  location. 

Dated:  May  15.  2000. 
)ill  Long  Thompson, 

( 'nder  Secretary.  Rural  Development. 

I  PR  Doc.  00-13295  Filed  5-25-00;  8:45  am) 
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FEDERAL  HOUSING  FINANCE  BOARD 

12  CFR  Parts  900,  940,  950,  955  and 
956 

[No.  2000-20] 

RIN  3069-AA98 

Federal  Home  Loan  Bank  Acquired 
Member  Assets,  Core  Mission 
Activities,  Investments  and  Advances 

AGENCY:  Federal  Housing  Finance 

Board. 

ACTION:  Proposed  rule;  extension  of 

public  comment  period. 

SUIk«MARY:  On  May  3.  2000.  the  Federal 
Housing  Finance  Board  (Finance  Board) 
published  a  proposed  rule  in  the 
Federal  Register  (65  FR  25676  (May  3. 
2000))  that  would:  add  a  new  part  955 
to  the  Finance  Board's  regulations  to 
authorize  the  Federal  Home  Loan  Banks 
(Banks)  to  hold  acquired  member  assets; 
amend  the  Finance  Board's  recently 
adopted  part  940  to  enumerate  the  types 
of  core  mission  assets  that  must  be 
addressed  in  the  Banks'  strategic 
business  plans:  and  make  related 
changes  to  the  Finance  Board's 
regulations  governing  the  Banks' 
investment  and  advances  authorities. 

The  Finance  Board  has  received  a 
number  of  requests  for  an  extension  of 
the  June  2.  2000  deadline  for  WTitten 
comments  on  the  proposed  rule.  In 
order  to  provide  interested  parties 
ample  opportunity  to  participate  in  the 
rulemaking  process,  the  Finance  Board 
is  extending  the  comment  period  for  the 
proposed  rule  from  June  2,  2000  to  June 
15.  2000. 

DATES:  The  comment  period  on  the 
proposed  rule  is  extended  until  June  15. 
2000. 

ADDRESSES:  Comments  should  be 
mailed  to:  Elaine  L.  Baker.  Secretary'  to 
the  Board,  by  electronic  mail  at 
bakere@fhfb.gov,  or  by  regular  mail  at 
the  Federal  Housing  Finance  Board. 
1777  F  Street,  NW,  Washington,  DC 
20006.  Comments  will  be  available  for 
public  inspection  at  this  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  L.  Bothwell,  Director  and  Chief 
Economist,  (202)  408-2821;  Scott  L. 
Smith,  Deputy  Director,  (202)  408-2991; 
Ellen  E.  Hancock,  Senior  Financial 
Analyst.  (202)  408-2906;  Christina  K. 
Muradian,  Senior  Financial  Analyst, 
(202)  408-2584,  Office  of  Policy, 
Research  and  Analysis;  or  Eric  M. 
Raudenbush.  Senior  Attorney-Advisor, 
(202)  408-2932;  Office  of  General 
Counsel,  Federal  Housing  Finance 
Board,  1777  F  Street,  NW,  Washington, 
DC  20006. 

Dated:  May  22.  2000. 


By  the  Board  of  Diret::tors  of  the  Fedprai 
Housing  Finance  Board. 

Bruce  A.  Morrison. 

Chairman. 

[FR  Dor.  00-13254  Fileii  ,5-25-00.  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 

[CGD05-00-015] 

RIN2115-AA97 

Safety  Zone;  Atlantic  Ocean,  Virginia 
Beach,  VA 

AGENCY:  Coast  Guard.  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  proposes 
establishing  temporary-  safety  zones  for 
the  Virginia  Beach  Fireworks  displays, 
north  of  the  Virginia  Beach  Fishing  Pier, 
in  the  Atlantic  Ocean.  This  action 
would  restrict  vessel  traffic  on  the 
Atlantic  Ocean  within  a  2500-foot 
radius  of  a  fireworks=laden  barge.  The 
safety  zone  is  necessary'  to  protect 
mariners  and  spectators  from  the 
hazards  associated  with  the  fireworks 
display. 

DATES:  Comments  and  related  material 
must  reach  the  Coast  Guard  on  or  before 
June  5,  2000. 

ADDRESSES:  You  may  mail  comments 
and  related  material  to  USCG  Marine 
Safety  Office  Hampton  Roads.  200 
Granby  Street,  Norfolk,  VA,  or  deliver 
them  to  the  Scune  address  between  8 
a.m.  and  4  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  USCG 
Marine  Safety  Office  Hampton  Roads 
maintains  the  public  docket  for  this 
rulemaking.  Comments  and  materials 
received  from  the  public,  as  well  as 
documents  indicated  in  this  preamble  as 
being  available  in  the  docket,  will 
become  part  of  this  docket  and  will  be 
available  for  inspection  or  copying  at 
the  above  address  between  8  a.m.  and  4 
p.m..  Monday  through  Friday,  except 
Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Chief  Petty  Officer  Roddy  Corr.  project 
officer.  USCG  Marine  Safety  Office 
Hampton  Roads,  telephone  number 
(757)441-3290. 
SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

We  encourage  you  to  participate  in 
this  rulemaking  by  submitting 
comments  and  related  material.  If  you 
do  so,  please  include  your  name  and 
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dddre.ss,  identify  the  dix  kel  mimher  fur 
this  rulemaking  ((:(;i)()5-<)(M)1.5). 
indicate  the  spec  ifu  sectmn  of  this 
document  to  which  each  ciiinnient 
applies,  and  give  the  reason  for  ea(  h 
comment   f'jease  suhmit  all  t omments 
and  related  material  in  an  unbound 
format,  no  larger  th.in  H  ?>  bv  1 1  inches, 
suitable  for  <  (ipvmg  The  comment 
period  for  this  regulation  is  10  (ten) 
davs.  This  time  period  is  .ideciuate  sum  e 
the  events  are  well  publicized  in  the 
local  maritime  community.  In  addition 
these  events  are  held  in  the  same  area 
at  about  the  same  time  each  vi'ar  with 
no  objection.  If  voii  would  like  to  knnw 
that  vour  conunents  reached  us.  please 
enclose  a  stamped,  self-addressed 
postcard  or  envelope.  We  will  consider 
all  (Mmiments  and  material  received 
during  the  comment  period  We  may 
change  this  proposed  rule  in  view  of 
them 

Public  Meeting 

We  do  not  now  plan  to  hold  <i  public 
meeting,  but  you  m.iv  submit  a  recpiest 
for  a  meeting  by  writing  to  USCiCI 
Marine  Safety  Office  Hampton  Roads  at 
the  address  under  ADDRESSES  explaining 
why  one  would  be  beneficial   If  we 
determine  that  one  would  aid  this 
rulemaking,  we  will  hold  one  at  a  time 
and  place  announced  bv  a  Liter  notice 
in  the  Federal  Register 

Background  and  Purpose 

The  city  of  Virginia  Beach  is 
sponsoring  several  fireworks  events 
from  luly  «,  2000  through  .September  4. 
2000.  The  fireworks  will  be  fired  from 
a  barge  in  approximate  position  :)() 
50.75'  N,  ()7ti  58.40'  W,  which  position 
is  in  the  vicinity  of  the  Virginia  Heac  h 
Fishing  Pier 

The  purpose  of  these  regulations  is  to 
promote  maritime  s.ifetv  and  protec  I  the 
boating  public  from  the  h.izards 
associated  with  a  fireworks  dis|)l.i\ 
These  regulations  will  provide  <i  safetv 
buffer  around  the  fireworks-l.iden  bargr 
The  reguhitidiis  will  ,iffe(  t  the 
movement  of  all  vessels  oper.iting  in  lln' 
specifitnl  .ireas  of  the  Atl.uitic  ()(  >\u\. 

Public  notifications  would  be  made 
prior  to  the  event  via  m.iriiie 
information  broadcasts 

Discussion  of  Proposed  Rule 

The?  (loast  (aiard  is  proposing  to 
establish  temporary  safety  zones  for  the 
Virginia  Beach  fireworks  displ.ivs.  north 
of  tht!  Virginia  Beach  I'ishing  Pii-r,  in 
the  Atlantic  Ocean.  The  safety  zones 
would  restrict  vessel  traffic  within  a 
2500-foot  radius  of  a  fireworks  ladtui 
barge,  in  approximate  position  .ib  50  75' 
N,  07(i    58.40'  W  The  s.ifety  zone  is 
necessar>'  to  protect  mariners  and 


sptH  tators  from  the  hazards  associated 
with  the  fireworks  displa\ 

The  safet\  /.one  would  be  enforced 
from  4  p  ni   until  1 1  p  m  on  |uly  9. 
^000— rain  date  lulv  15.  21)00;  July  It). 
2000— rain  date  lul\  22.  2000.  lulv  2.1. 
2000— ram  d.ite  lulv  2M.  2000;  [ulv  M). 
2000 — rain  date  August  5.  2000.  August 
I).  2000— rain  dale  August  12.  2000. 
August  i:).  2000— rain  date  August  14, 
2000.  .Xugust  20.  20()()— rain  date 
August  2t).  2000;  .August  27,  2000; 
.September  2,  2000— ram  date 
September  <.  2000;  and  September  4. 
JOOO 

Regulatory  Evaluation 

This  proposed  rule  is  not  a 
"signifu  ant  regulatory  a(;tion"  under 
section   1(0  of  Kxe<  utive  Order  128(ifi 
and  does  not  require  an  assessment  of 
potential  (;osts  and  benefits  under 
section  ti(a)(:i)  of  that  Order  The  Office 
of  Management  ,md  Budget  has  not 
reviewed  it  under  that  Order  It  is  not 
"signiri(;ant"  under  the  regulator\' 
poli(;ies  and  procedures  of  the 
l)epartment  of  Transportation  (DOT)  (44 
FK  11040;  February  2f).  1474) 

We  expec  t  the  e(;onomic  impact  of 
this  [)roposed  rule  to  be  so  minimal  that 
.1  full  Regulatory  Fvaluation  under 
paragraph  lOe  of  the  regulatory  policies 
and  procedures  of  DOT  is  unnecessary 
This  proposed  rule  will  (mlv  affec:t  a 
limited  area  for  two  hours  per  event, 
.dternative  routes  exist  for  maritime 
traffic,  and  advance  notifi(;ation  via 
marine  information  broadcasts  will 
enable  mariners  to  plan  their  transit  to 
avoid  the  safety  zones 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  1'  S  C;  t)()l  I't  srq  ),  we  considered 
whether  this  [)roposed  rule  would  have 
a  significant  ec;onomic;  impac:t  on  a 
substantial  number  of  small  entities 
The  term  "small  (!ntiti(>s"  c;omprises 
small  businesses,  not-for-profit 
organizations  that  are  independentU 
owned  and  opt^rated  and  are  not 
diiminant  in  their  fields,  and 
governmental  jurisdictions  with 
pi)[)ulations  of  less  than  50.000 

The  (loast  (niard  certifies  under  5 
U..S.C".,  b05(b)  that  this  rule  will  not  have 
a  signific;ant  economic;  impact  nn  a 
substantial  number  of  small  entities. 

This  proposed  rule  would  affect  the 
following  entities.  someofwhic;h  might 
be  sm.ill  tMitities;  the  owners  or 
opcTators  of  vessels  intending  to  op(>rate 
or  anchor  in  portions  of  the  Atlantic; 
Ocean  off  Virginia  Beach.  Virginia 
within  a  2500-foot  radius  of  a  fireworks 
laden  barge  located  in  approximate 
position  3b  50  75'  N,  07b  58.40'  W. 


These  safety  zones  woulci  not  have  a 
signific;dnt  economic;  imp)ac:t  on  a 
substantial  number  of  small  entities  for 
the  following  reasons;  This  proposed 
rule  only  affec;ts  a  limited  area  for  two 
hours  per  event,  alternative  routes  exist 
for  maritime  traffic  .  and  advanc;t> 
notific;ation  via  marine  information 
broadc  asts  will  enable  mariners  to  plan 
their  transit  to  avoid  entering  the  safc>ty 
zones 

If  you  think  that  ycuir  business, 
organization,  or  governmental 
jurisdiction  qualifies  as  a  small  entity 
and  that  this  rule  would  have  a 
signific;ant  (M;cmomu  impac;t  on  it, 
please  submit  a  comment  (see 
ADDRESSES)  explaining  why  you  think  it 
cjualifies  and  how  and  to  what  degree 
this  rule  would  ec;onomii;ally  affect  it. 

Assistance  for  Small  Entities 

I'nder  st^ction  213(a)  of  the  Small 
Business  Rc^gulatorv  Enforc;ement 
Fairness  Ac:t  of  199b  (Public  Law  104- 
121).  we  want  to  assist  small  entities  in 
understanding  this  proposed  rule  so  that 
they  can  better  evaluate  its  effects  on 
them  and  partic;ipate  in  the  rulemaking. 
If  the  rule  would  affect  your  small 
business,  organization,  or  governmental 
jurisdiction  and  you  have  questions 
c:c)ncerning  its  provisions  or  options  for. 
compliance,  please  contact  Chief  Petty 
Officer  Roddy  Corr,  project  officer, 
usee  Marine  Safety  Office  Hampton 
Roads,  tc'lephone  number  (757)  441- 
3290 

Collection  of  Information 

This  proposed  rule  would  c;all  for  no 
new  c:ollection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
V.S.C.  3501  ft  seq). 

Federalism 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13132  and  have 
determined  that  this  rule  doc^s  not  have 
implic;ations  for  federalism  under  that 
order. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Ac\ 
of  1995  (2  IJ.S.C.  1531-1538)  governs 
the  issuance  of  federal  regulations  that 
require  unfunded  mandates.  An 
unfunded  mandate  is  a  regulation  that 
requires  a  state,  local,  or  tribal 
government  or  the  private  sector  to 
incur  direct  costs  without  the  Federal 
Government's  having  first  provided  the 
funds  to  pay  those  unfunded  mandate 
c;osts.  This  proposed  rule  wc5uld  not 
impose  an  unfunded  mandate. 

Taking  of  Private  Property 

This  proposed  rule  would  not  effect  a 
taking  of  private  property  or  otherwise 
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have  taking  implications  under 
Executive  Order  12630.  Governmental 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights. 

Civil  Justice  Reform 

This  proposed  rule  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
Executive  Order  12988,  Civil  Justice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden. 

Protection  of  Children 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13045, 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  This  proposed  rule  is  not  an 
economically  significant  rule  and  does 
not  concern  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Environment 

We  considered  the  environmental 
impact  of  this  proposed  rule  and 
concluded  that  under  figure  2-1, 
paragraph  (34){g),  of  Commandant 
Instruction  M16475.1C,  this  proposed 
rule  is  categorically  excluded  from 
further  environmental  documentation. 
A  "Categorical  Exclusion 
Determination"  will  be  available  in  the 
docket  where  indicated  under 
ADDRESSES. 

List  of  Subjects 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  part  165  as  follows: 

PART  165— {AMENDED] 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authority:  T.i  I'.S.C.  12;»:  50  I'.S.C.  191: 
33  CFR  1.05- 1(g).  6.04-1.  6  Q4-fi.  and  160.5: 
49  CFR  1.46.  Section  165,100  is  also  issueci 
under  authority  of  Sec:.  .111,  Pub.  L.  10.5-38.3. 

2.  Add  temporary'  section  165.T05- 
015  to  read  as  follows: 

§  165.T05-015    Safety  Zone;  Atlantic 
Ocean,  Virginia  Beach,  VA. 

(a)  Location.  The  following  area  is  a 
safety  zone:  All  waters  of  the  Atlantic 
Ocean  within  a  2500-foot  radius  of  a 
fireworks  laden  barge  in  approximate 
position  36°50.75'  N,  076°58.40'  W. 

(b)  Captain  of  the  Port.  Captain  of  the 
Port  means  the  Commanding  Officer  of 
the  Marine  Safety  Office  Hampton 
Roads,  Norfolk,  VA  or  any  Coast  Guard 


commissioned,  warrant,  or  petty  officer 
who  has  been  authorized  to  act  on  his 
behalf 

(c)  Regulations.  (1)  All  persons  are 
required  to  comply  with  the  general 
regulations  governing  safety  zones 
found  in  section  165.23  of  this  part. 

(2)  Persons  or  vessels  requiring  entry* 
into  or  passage  through  a  safety  zone 
must  first  request  authorization  from  the 
Captain  of  the  Port.  The  Coast  Guard 
representative  enforcing  the  safety  zone 
can  be  contacted  cui  VHF  marine  band 
radio,  channels  13  and  16.  The  Captain 
of  the  Port  can  be  contacted  at  telephone 
number  (757)  484-8192. 

(3)  The  Captain  of  the  Port  will  notif\- 
the  public  of  changes  in  the  status  of 
this  safety  zone  by  marine  information 
broadcast  on  VHF  marine  band  radio, 
channel  22  (157.1  MHz). 

(d)  Effective  Date.  This  section  will  be 
enforced  from  9  p.m.  until  11  p.m.  on 
the  following  dates: 

(1)  lulv  9.  2000— rain  date  July  15, 
2000. 

(2)  July  16.  2000— rain  date  July  22, 
2000. 

(3)  July  23,  2000— rain  date  July  29, 
2000. 

(4)  July  30,  2000— rain  date  August  5. 
2000. 

(5)  August  6,  2000 — rain  date  August 
12.  2000. 

(6)  August  13.  2000— rain  date  August 
19,  2000. 

(7)  August  20,  2000— rain  date  August 
26,  2000. 

(8)  August  27,  2000. 

(9)  September  2.  2000 — rain  date 
September  3.  2000. 

(10)  September  9,  2000. 
Dated:  May  22.  2000. 

J.E.  Schrinnpr, 

Captain.  i'.S.  Coast  Guard.  Captain  nfthe 
Port.  Hampton  Roads. 

IFR  Doc.  00-13442  Filed  ,5-24-00;  3:14  pm| 
BILUNG  CODE  4910-15-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  55 

[FRL-670&-7] 

Outer  Continental  Shelf  Air 
Regulations;  Consistency  Update  for 
California 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule — consistency 
update. 

SUMMARY:  EPA  is  proposing  to  update  a 
portion  of  the  Outer  Continental  Shelf 
("OCS")  Air  Regulations.  Requirements 


applying  to  OCS  sources  located  within 
25  miles  of  states'  seaward  boundaries 
must  be  updated  periodically  to  remain 
consistent  with  the  requirements  of  the 
corresponding  onshore  area  ('COA'").  as 
mandated  by  section  328(a)(1)  of  the 
Clean  Air  Act,  as  amended  in  1990  ('the 
Act").  The  portion  of  the  OCS  air 
regulations  that  is  being  updated 
pertains  to  the  requirements  for  OCS 
sources  for  which  the  Santa  Barbara 
County  Air  Pollution  Control  District 
(Santa  Barbara  County  APCD)  and 
Ventura  County  Air  Pollution  Control 
District  (Ventura  County  APCD)  are  the 
designated  COAs.  The  intended  effect  of 
approving  the  OCS  requirements  for  the 
above  Districts,  contained  in  the 
Technical  Support  Document,  is  to 
regulate  emissions  from  OCS  sources  in 
accordance  with  the  requirements 
onshore.  The  changes  to  the  existing 
requirements  discussed  below  are 
proposed  to  be  incorporated  bv 
reference  into  the  Code  of  Federal 
Regulations  and  are  listed  in  the 
appendix  to  the  OCS  air  regulations. 

DATES:  Comments  on  the  proposed 
update  must  be  received  on  or  before 
June  26.  2000. 

ADDRESSES:  Comments  must  be  mailed 
(in  duplicate  if  possible)  to:  EPA  Air 
Docket  (Air-4).  Attn:  Docket  No.  A-93- 
16  Section  XXI.  Environmental 
Protection  Agency.  Air  Division.  Region 
9.  75  Haw'thorne  St..  San  Francisco.  CA 
94105. 

Docket:  Supporting  information  used 
in  developing  the  rule  and  copies  of  the 
documents  EPA  is  proposing  to 
incorporate  by  reference  are  contained 
in  Docket  No.  A-93-16  Section  XXI. 
This  docket  is  available  for  public 
inspection  and  copying  Monday-Friday 
during  regular  business  hours  at  the 
following  locations: 

EPA  Air  Docket  (Air-4),  Attn:  Docket 
No.  A-93-16  Section  XXI. 
Environmental  Protection  Agency.  Air 
Division.  Region  9.  75  Hawthorne  St.. 
San  Francisco,  CA  94105. 

EPA  Air  Docket  (LE-131).  Attn:  Air 
Docket  No.  A-93-16  Section  XXI. 
Environmental  Protection  Agency, 
401  M  Street  SW,  Room  M-1500," 
Washington,  DC  20460. 

A  reasonable  fee  may  be  charged  for 
copying. 

FOR  FURTHER  INFORMATION  CONTACT: 

Christine  Vineyard,  Air  Division  (Air- 
4),  U.S.  EPA  Region  9.  75  Hawthorne 
Street.  San  Francisco.  CA  94105.  (415) 
744-1197. 

SUPPLEMENTARY  INFORMATION: 
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I.  Background 

On  September  4.  1992.  EPA 
promulgated  40  CFR  part  55,'  which 
established  requirements  to  control  air 
pollution  from  OCS  sources  in  order  to 
attain  and  maintain  federal  and  state 
ambient  air  quality  standards  and  to 
comply  with  the  provisions  of  part  C  of 
title  I  of  the  Act.  Part  55  applies  to  all 
OCS  sources  offshore  of  the  States 
except  those  located  in  the  Gulf  of 
Mexico  west  of  87.5  degrees  longitude 
Section  328  of  the  Act  requires  that  for 
such  sources  located  within  25  miles  of 
a  state's  seaward  boundary,  the 
requirements  shall  be  the  same  as  would 
be  applicable  if  the  sources  were  located 
in  the  COA.  Because  the  CX:S 
requirements  are  based  on  oi-.shore 
requirements,  and  onshore  requirements 
may  change,  section  328(d)(1)  rtKjUires 
that  EPA  update  the  CX;S  requirements 
as  necessary  to  maintain  consistency 
with  onshore  requirements 

Pursuant  to  §55.12  of  the  OCS  rule, 
consistency  reviews  will  occur  (1)  <it 
least  annually;  (2)  upon  receipt  of  a 
Notice  of  Intent  under  <?  55.4;  or  (3) 
when  a  state  or  local  agency  submits  a 
rule  to  EPA  to  be  considered  for 
incorporation  by  reference  in  part  55 
This  proposed  action  is  being  taken  in 
response  to  the  submittal  of  rules  bv  two 
local  air  pollution  control  agencies. 
F'ublic  comments  received  in  writing 
within  30  days  of  publii:ation  of  this 
document  will  be  considered  by  EPA 
before  publishing  a  final  ruUv 

Section  328(a)  of  the  Act  requires  that 
EPA  establish  requirements  to  control 
air  pollution  from  OC.S  sources  located 
within  25  miles  of  states'  seaward 
boundaries  that  are  the  same  as  onshore 
requirements.  To  comply  with  this 
statutory  mandate.  EPA  must 
incorporate  applicable  onshore  rules 
into  part  55  as  they  exist  onshore  This 
limits  EPA's  flexibility  in  deciding 
which  requirements  will  be 
incorporated  into  part  55  ami  [)revents 
EPA  from  making  siit)stantive  changes 
to  the  reijuirements  it  incorporates.  As 
a  result,  EPA  mav  be  incorporating  rules 
into  part  55  that  do  not  conform  to  all 
of  EPA's  state  implementation  plan 
(SIP)  guidance  or  ccirttiiii  requircincnts 
of  the  Act.  ConsistfMK  \  upd.itcs  niiiv 
result  in  the  inclusion  of  state  or  loc  al 
rules  or  regulations  into  part  55.  even 
though  the  same  rules  may  ultimately  be 
disapproved  for  ini:lusion  as  part  of  the 
SIl'.  Inclusion  in  the  OCS  rule  does  not 


imply  that  a  rule  meets  the  requirements 
of  the  Act  for  SIP  approval,  nor  does  it 
imply  that  the  rule  will  be  approved  by 
EPA  for  inclusion  in  the  SIP. 

II.  EPA  Evaluation  and  Proposed 
Action 

In  updating  40  CFR  part  55,  EPA 
reviewed  the  rules  submitted  for 
inclusion  in  part  55  to  ensure  that  they 
are  rationally  related  to  the  attainment 
or  maintenance  of  federal  or  state 
ambient  air  quality  standards  or  part  C' 
of  title  I  of  the  Act,  that  they  are  not 
designed  expressly  to  prevent 
exploration  and  development  of  the 
OCS  and  that  they  are  applicable  to  OCS 
sources.  40  CFR  55,1.  EPA  has  also 
evaluated  the  rules  to  ensure  they  are 
not  arbitrary  or  capricious  40  (;FR  55.12 
(e).  In  addition.  EPA  has  excluded 
administrative  or  procedural  rules.'  and 
requirements  that  regulate  toxics  which 
are  not  related  to  the  attainment  and 
maintenance  of  federal  and  state 
ambient  air  quality  standards 

A   After  review  of  the  rules  submitted 
by  Santa  Barbara  County  APCD  against 
the  criteria  set  forth  above  and  in  40 
CFR  part  55.  EPA  is  proposing  to  make 
the  following  rule  revision  applicable  to 
0(;S  sources  for  which  the  Santa 
Barbara  County  AP('D  is  designated  as 
the  COA:  Rule  330     Surface  Coating  of 
Metal  Parts  and  Products  (Adopted  1/ 
20/00) 

B,  After  review  of  the  rules  submitted 
by  Ventura  County  APCD  against  the 
criteria  set  forth  abo\e  and  in  40  CFR 
part  55,  EPA  proposing  to  make  the 
following  new  rule  applicable  to  OCS 
sources  for  which  the  Ventura  Counts 
AF'CD  is  designated  as  the  CiOA;  Rule 
230     Notice  to  Comply  (Adopted  n'04' 
94) 

III.  Administrative  Requirements 

Under  Executive  Order  12HhH  (5H  FR 
51735,  O<:tober4,  1993),  this  proposed 
action  is  not  a  "significant  regulatcjrv 
action"  and  therefore  is  not  subject  to 
review  by  the  Office  of  Management  and 
Budget.  This  proposed  action  merely 
approves  state  law  as  meeting  fi^deral 
recpiirements  and  imposes  no  additional 
recjuirements  he\(incl  those  imposed  by 
•^tate  law   Ac:c:i)rdingly,  the 
.Administrator  c  ertifies  that  this 
proposed  rule  will  not  have  a  signific;ant 
economic;  impact  on  a  substantial 
number  of  small  entities  under  the 
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'  E«c  h  l.l),\  «liii  h  ha*  t»'<'ii  iI>>U^)(iiIimI  iIh' 
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and  prficedural  rwjuirmnenis  tu  implHiTionl  lh« 
substantive  rpc^uirpmcnts  40  OR  55  14  |c)(4) 


Regulatory-  Flexibility  Act  (5  U.S.C.  601 
et  seq).  Because  this  rule  proposes  to 
approve  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
c:ontain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104-4).  For  the  same 
reason,  this  proposed  rule  also  does  not 
significantly  or  uniquely  affect  the 
communities  of  tribal  governments,  as 
specified  bv  Executive  Order  13084  (63 
FR  27655.  May  10,  1998).  This  proposed 
rule  will  not  have  substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government,  as 
specified  in  Executive  (3rder  13132  (64 
FR  43255.  August  10,  1999),  because  it 
merely  approves  a  state  rule 
implementing  a  federal  standard,  and 
does  not  alter  the  relationship  or  the 
distribution  of  power  and 
responsibilities  established  in  the  (Hean 
Air  Act.  This  proposed  rule  also  is  not 
subject  to  Executive  Order  13045  (62  FR 
19885.  April  23.  1997).  bec;au.se  it  is  not 
(>c:onomic;ally  significant. 

In  reviewing  SIP  submissions.  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence"  of  a  prior  existing  requirement 
for  the  Stat(>  to  use  voluntary  consensus 
standards  (VCS),  EP.A  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure!  to  use  \'CS.  It  yvould  thus  he 
inconsistent  with  applic:able  law  for 
EPA.  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  plac:e  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  sec;fion  12(d)  of  the 
National  Tec:hnology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  As  required  by 
section  3  of  Execrutive  Order  12988  (61 
FR  4729.  Februar>'  7,  1996).  in  issuing 
this  proposed  rule,  EPA  has  takc^n  the 
necessary  steps  to  eliminate  drafting 
errors  and  ambiguity,  minimize 
potential  litigation,  and  provide  a  clear 
legal  standard  for  affected  conduct.  EPA 
has  complied  with  Executive  Order 
12630  (53  FR  8859,  March  15.  1988)  by 
examining  the  takings  implications  cjf 
the  rule  in  ac;cordance  with  the 
"Attorney  General's  Supplemental 
(iuidelines  for  the  Evaluation  of  Risk 
and  Avoidance  of  Unanticipated 
Takings'  issued  under  the  executive 
order.  This  proposed  rule  does  not 
impose  an  information  collection 
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burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.]. 

List  of  Subjects  in  40  CFR  Part  55 

Environmental  protection, 
Administrative  practice  and  procedures. 
Air  pollution  control.  Hydrocarbons, 
Incorporation  by  reference, 
Intergovernmental  relations.  Nitrogen 
dioxide.  Nitrogen  oxides.  Outer 
continental  shelf.  Ozone.  Particulate 
matter.  Permits.  Reporting  and 
recordkeeping  requirements.  Sulfur 
oxides. 

Daled:  Ma>   11.  2000 
Laura  Yoshii. 

Acting  H(^gli>nal  Administmtur.  Region  IX 

Title  40  of  the  Code  of  Federal 
Regulations,  part  55.  is  proposed  to  be 
amended  as  follows; 

PART  55— {AMENDED] 

1.  The  authority  citation  for  part  55 
continues  to  read  as  follows: 

Authority:  Section  :12H  uf  the  Clean  .\iv  .\t-\ 
142  U.S.C.  7401  et  .see/.)  d.s  .iinended  bv  Publu 
l.dvv  101-549 

2.  Section  55.14  is  proposed  to  be 
amended  bv  revising  paragraphs 
(e)(3)(ii)(F)  and  {e)(3)(ii)(H)  to  read  as 
follows: 

§55.14  Requirements  that  apply  to  OCS 
sources  located  within  25  miles  of  States' 
seaward  boundaries,  by  State. 

***** 

(e)  *    *    * 

(3)  *    *    * 

(ii)  *    *    * 

(F)  Santa  Barbara  Countv  Air 
Pollution  Control  District  Requirements 
Applicable  to  OCS  Sources. 
***** 

(H)  Ventura  County  Air  Pollution 
Control  District  Requirements 
Applicable  to  OCS  Sources. 

***** 

3.  Appendix  A  to  part  55  is  proposed 
to  be  amended  by  revising  paragraph 
(b)(6)  and  (b)(8)  under  the  heading 
"California"  to  read  as  follows: 

Appendix  A  to  Part  55  — Listing  of  State 
and  Local  Requirements  Incorporated 
by  Reference  Into  Part  55,  by  State 


California 
***** 

(b)  Local  requirements. 

***** 

(6)  The  following  requirements  are 
c;ontained  in  Santa  Barbara  County-  Air 
Pollution  Control  District  Requirements 
Applicable  to  OCS  Sources: 

Rule  102     Definitions  (.adopted  5/20/99) 
Rule  103     Severability  (Adopted  10/23/78) 


Rule  106     Notice  to  Comply  for  Minor 

Violations  (Adopted  7/15/99) 
Rule  201     Permits  Required  (.Adopted  4'17' 

97) 
Rule  202     Exemptions  to  Rule  201  (.■\dopted 

4/17/97) 
Rule  20;)     Transfer  (Adopted  4/17/97) 
Rule  204     .-Xpplicjations  (Adopted  4/17/97) 
Rule  205     Standards  for  CJranting 

■Applications  (.Adopted  4/1 7 '97) 
Rule  206     Conditional  Approval  of 
.Authority  to  Construct  or  Permit  to 
Operate  (Adopted  10/15/91) 
Rule  207     Denial  of  .Application  (.Adopted 

10/23/78) 
Rule  210     Fees  (.Adopted  4/17/97] 
Rule  212     Emission  Statements  (.Adopted  10 

20/92) 
Rule  301     C.ircum\ention  (.Adopted  10/23/ 

78) 
Rule  302     Visible  Emissions  (Adopted  10/ 

23/78) 
Rule  304     Particulate  Matter-.Northern  Zone 

(Adopted  10/23/78) 
Rule  305     Particulate  Matter  Cone  entration- 

Soutliern  Zone  (.Adopted  10/23 '78) 
Rule  306     Dust  and  Fumes-Northern  Zone 

(.Adopted  10/23/78) 
Rule  307     Partic;ulate  Matter  Emission 
Weight  Rate-Southern  Zone  (.Adopted 
10/23/78) 
Rule  308     Incinerator  Burning  (.Adopted  10 

23/78) 
Rule  309     Specific:  Contaminants  (.Aiiopted 

10/23/78) 
Rule  310     Odorous  Organic  Sulficies 

(Adopted  10/23/78) 
Rule  311     Sulfur  Content  of  Fuels  (.Adopted 

10/23/78) 
Rule  312     Open  Fires  (.Adopted  10/2/90) 
Rule  316     Storage  and  Transfer  of  Gasoline 

(Adopted  4/17/97) 
Rule  317     Organic  Solvents  (.Adopted  10/23/ 

78) 
Rule  318     Vacuum  Producing  Devices  cjr 
Systems-Southern  Zone  (.Adopted  10/23/ 
78) 
Rule  321     Solvent  Cleaning  Operations 

(Adopted  9/18/97) 
Rule  322     Metal  Surface  Coating  Thinner 

and  Reducer  (Adopted  10/23/78) 
Rule  323     Architectural  Coalings  (Adopted 

7/18/96) 
Rule  324     Disposal  and  Evaporation  of 

Solvents  (Adopted  10/23/78) 
Rule  325     Crude  Oil  Production  and 

Separation  (Adopted  1/25/94) 
Rule  326     Storage  of  Reactive  Organic  Liquid 

Compounds  (Adopted  12/14/93) 
Rule  327     Organic  Liquid  Cargo  Tank  Vessel 

Loading  (Adopted  12/16/85) 
Rule  328    Continuous  Emission  Monitoring 

(Adopted  10/23/78) 
Rule  330     Surface  Coating  of  Miscellaneous 
Metal  Parts  and  Products  (Adopted  1/20/ 
00) 
Rule  331     Fugitive  Emissions  Inspection  and 

Maintenance  (Adopted  12/10/91) 
Rule  332     Petroleum  Refinery  Vacuum 
Producing  Systems.  Wastewater 
Separators  and  Process  Turnarounds 
(Adopted  6/11/79) 
Rule  333     Control  of  Emissions  from 
Reciprocating  Internal  Combustion 
Engines  (Adopted  4/17/97) 


Rule  342     Control  ot  Oxides  of  Nitrogen 

(NOx)  from  Boilers.  Steam  Generator'. 

and  Process  Heaters)  (.Adopited  4  17  97) 
Rule  343     Petroleum  Storage  Tdnk  Degassing 

(.Adopted  12/14/93) 
Rule  344     Petroleum  Sumps.  Pits,  and  Well 

Cellars  (.Adopted  11/10/94) 
Rule  352     Natural  Gas-Fired  Fan-Tvpe 

Central  Fumac  es  and  Residential  Water 

Healers  (Adopted  9'16/99) 
Rule  353     .Adhesives  and  Sealants  (.Adopted 

8/19/99) 
Rule  359     Flares  and  Thermal  Oxidizer";  (6/ 

28'94) 
Rule  370     Potential  to  Emit — Limitations  (or 

Part  70  Soun  es  (.Adopted  6'15/95) 
Rule  505     Breakdown  Conditions  Sections 

.A..B.1..  and  D.  only  (.Adopted  10/23/78) 
Rule  603     Emergenc  v  Episode  Plans 

(Adopted  6/1 5 '81) 
Rule  702     General  Conformitv  (.Adopted  10/ 

20  94) 
Rule  801     New  Source  Re\  ieu  (.Adopted  4/ 

17/97) 
Rule  802     Nonattainment  Re\  iew  (.Adopted 

4/17/'97) 
KuU' 803     Prevention  of  Significant 

Deterioration  (.Adopted  4/17/97) 
Rule  804     Emission  Offsets  (.Adopted  4/17/ 

97) 
Rule  805     ,AirQualit\  lmpH(  t  .Analysis  and 

.Modeling  {.Adopted  4  17'97) 
Rule  80H     New  Soun  e  Review  for  Maior 

Sourr:es  of  Hazardous  .Air  Pollutants 

(.Adopted  5/20/99) 
Rule  1301     Pari  70  Operating  Permits- 
General  Information  (.Adopted  4/17/97) 
Rule  1302     Part  70  Operating  Permits— 

Permit  .Application  (.Adopted  ]l/09'93) 
Rule  1303     Pari  70  Operating  Permits- 
Permits  (.Adopted  11/09/93] 
Rule  1304     Part  70  Operating  Permits— 

Issuance.  Renewal,  Modification  and 

Reopening  (.Adopted  1 1  /09'93l 
Rule  1305     Part  70  Operatmg  Permits- 

Enforcement  (Adopted  11'09,'93J 
***** 

(8)  The  following  requirements  are 
contained  in  Ventura  County  Air  Pollution 
Control  District  Requirements  Applicable  to 
OCS  Sources: 

Rule  2     Definitions  (.Adopted  11/10/98) 
Rule  5     Effective  Date  (.Adopted  5/23/72) 
Rule  6     Severability  (.Adopted  ll'21/78) 
Rule  7     Zone  Boundaries  (Adopted  6/14/77) 
Rule  10     Permits  Required  (.Adopted  6/13/ 

95) 
Rule  11     Definition  for  Regulation  II 

(Adopted  6/13/95) 
Rule  12     Application  for  Permits  (.Adopted 

6/13/95) 
Rule  13     Action  on  Applications  for  an 

Authority  to  Construe:!  (Adopted  6/13/ 

95) 
Rule  14     Action  on  .Applications  for  a  Permit 

to  Operate  (Adopted  6/13/95) 
Rule  15.1     Sampling  and  Testing  Facilities 

(Adopted  10/12/93) 
Rule  16     BACT  Certification  (Adopted  6/13/ 

95) 
Rule  19     Posting  of  Permits  (.Adopted  5/23/ 

72) 
Rule  20    Transfer  of  Permit  (.Adopted  5/23/ 

72) 
Rule  23     Exemptions  from  Permits  (.Adopted 

7/9/96) 
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Rule  24     Soiin  c  Ki'i  or(lk.l•^'^)^l^,  Kcporling. 

and  KnussKiii  SlatcmiMils  |.\iii)()le()  'J/lf>' 

92) 
KuIh  2b     Nf!W  ,Snur(  K  RfviHw  (.Xilnpli-ii  10 

22/5H) 
KuIh  26  I     N»'w  .Sdiiri  c  Krview  — Uefiiiiliuns 

(Adopttnl  l/l.t/'lHl 
Rule  2f)  2     Nhw  .Soiin  e  Kfview  — 

KequirfmHiils  (.Adopted  l/l;i/<1H) 
Rule  26  fi     New  .Sour(  e  Review  — 

C:al(.uldlii)ns  (.Adopted  1/13/98) 
Rule  26  8     New  ,Sour(  e  Review— F'eriTiil  To 

Operate  (.Vdopted  l()/22/'>l) 
Rule  26.10     New  .Soiin  e  Review— PSD 

(Adopted  l/l.t"m| 
Rule  28     Revoi  iition  of  F'ennits  (.Adopted  7/ 

18/72) 
Rule  29     (Conditions  on  I'crmils  (.Adopted 

10/22/')l) 
Rule  JO     Permit  Renewal  (Adopted  =-.:U)/H'l) 
Rule  12     Breakdown  ( londitioiis;  Kmerijeni  v 

Variani  es.  A  .  H  1  .  ,ind  I)  only 

(.Adopted  2;20/7'l| 
Rule  M     fart  70  I'ermits  — (.eiierai  (Adopl-'d 

10/12/93) 
Rule;t,1,l     Part  70  I'eruiil-,    -Detiiutiuns 

(Adopted  10/12/931 
Rule  33  2     Part  70  PermitN— Applii  alion 

Contents  (.Adopted  10/12/93) 
Rule  33.3     Part  70  Pernnts— F'ermit  Content 

(Adopted  10/ 12/9,1) 
Rule  33-4      Part  70  Permits     Opei.ilioii.il 

Klexihihtv  (.Adopted  1(1   IJ  't  I) 
Rule  .).!.')      Part  70  Permits-   iiine  trames  tr.r 

Applu  ations.  Rev  lew  ,nid  Issiiam  e 

(Adopted  10'  IJ  9  11 
Rule  33  6     Part  70  Periiuts  -  Piirmit  lerm 

and  Permit  Reissuani  e  (Adopted  10/12/ 

93) 
Rule  33.7     Part  70  Permits-Nolitu  .ilnm 

(Ado()led  10/12/9)1 
Rule  33  H     Part  70  Perimts-Reopfiunn  ol 

Permits  (Adopted  It).  12'9t) 
Rule  33  9     Part  70  (Vrnuls — Coinpli.ini  e 

Provisions  (Adopted  10/12/9  1) 
Rule  33  10     Part  70  Permits—Ceneral  Part  '0 

Pemiit.s  (Adopleil  10/12/93) 
Rule  34     .A(  id  IJejiosition  Control  l.Adnpli'd 

3/14/9.-)) 
Rule  3?i     Klei  tive  Kinissioii  I.nuils  (.Ailopted 

11/12/96) 
Rule  36      New  .Soun  e  Review — Ha/Tardoiis 

Air  PoUutant.s  (Adopted  l()/t./9H) 
Rule  42     Permit  Fees  (Adopted  6'22/99) 
Rule  44     Kxemption  Kvahi.ition  Fi-e 

(Adopted  9/10'96) 
Rule  45     Plan  Fees  (Adopted  6/19/901 
Rule  47     Soun  e  Test.  Emission  Monitor,  and 

C:all-Ba(:k  Fees  (Adopted  6/22/99) 
Rule  45  2     Asbestos  Removal  Fees  (.Adcrpled 

H/4/92) 
Rule  50     Opacits  (Adopted  2/20/7i)) 
Rule  52     I'artK  ulate  Matter  (  ^iik  entralion 

(Adopted  5'23'72) 
Rule  53     PartK  ulate  Malter-Proi  ess  \Vei>;lil 

(Adopted  7/18/72) 
Rule  54     .Sulfur  (  Mini  poll  n<  Is  (.Adopted  6/14/ 

94) 
Rule  56     Open  Fires  (Ailopted  3/29/941 
Riilt?  57     Combustion  (!onl.imin.inis  Spei  iln 

(Adopted  6/14  77) 
Rule  60     New  Non-.vlobile  h<jiiipnieiil  .Siillui 

I)io\ide.  .\'ilrogen  Oxides,  and 

PartK  ulate  Matter  (.Xiiopted  ~  H/72) 
Rule  62  ^      Asbestos  -  Demolition  and 

Kenovallon  I.Xdopted  ti'Ui  >>2) 


Rule  63     .Separation  and  Combination  of 
Kmisslons  (.Adopted  11   21/78) 

Rule  64     Sulfur  Content  of  Fuels  (.Adopted 
4/13/99) 

Rule  67     Vai  uum  Producing  Devices 
(Adopted  7'5/83) 

Rule  68     Carb(m  Monoxnle  (.Adopted  6/14 


Rule  71     CTude  Oil  and  Real  tive  Organic 

("om[)ound  Li(iiilds  (.Adopted  12'13  94) 
Rule  71   1      Oude  Oil  Produi  tion  and 

.Separation  (Adopted  6/16-92) 
Rule  71  2     Storage  of  Reai  tive  Organic 

(Compound  LujUids  (Adopted  9  26'H9) 
Rule  71. ,1     Transfer  of  Reac  tive  Organic 

(Compound  Liquids  (.Adopted  6/16/92) 
Rule  714     Petroleum  Sumps,  Pits.  Ponds, 

and  Well  Cellars  (Adopted  t>'H,93) 
Ride  71  5     (;lvc.ol  Dehvdrators  (.Adopted  12 

13/94) 
Rule  72     New  Snun  e  Performanc  e  Standards 

(NSPS)  (.Aciopled  9  10''(6l 
Rule  "4     .Spec  1  fie   Soun  e  Standards 

(Adopted  '  6;  76) 
Ru)e74.1     .Abrasive  Bl.tsting  (Adopted  11 

12/91) 
Rule  74  2     .Anhitei  tural  (boatings  (Adopted 

08/11/92) 
Rule  74,6     Surface  Cleaning  and  IJegreasing 

(Adopted  11/10/98) 
Rule  74  6  1     Cold  (leaning  Operations 

(Ado[)ted  7/9/96) 
Rule  74  6  2     Bate  h  Loaded  Vapor  Uegreasing 

Operations  (Adopted  7  996) 
Rule  74  7     Fugitive  Fmissions  of  Reac  tive 

Organu:  (Compounds  at  Pel-oleum 

Refineries  and  (Cfiemli  al  Plants  (.Adopted 

U)   10  95) 
Rule  74  H     Refinery  V'ai  uum  Produi  ing 

Systems.  Waste-water  Separators  and 

Process  Turnarounds  (.Adopted  7 '5 '83) 
Rule  74  9     Stationarv  Internal  Combustion 

Kngines  (Adopt,  d  12  21   93] 
Rule  74  10     (Compoiieiils  at  Crude  Oil 

Proi^ui  tion  facilities  and  Natural  (ias 

Produi  lion  and  Proi  essing  Fai  ililies 

(Adopted  3/10/95) 
Rule  74  1 1      Natural  C.asFired  Residential 

Water  Heaters-Control  of  NOy.  (.Adopted 

4'9/85) 
Rule  74  1 1  1     Ijjrge  Water  Heaters  and  Small 

Boilers  (Adopted  9/ 14 '99) 
Rule  74  12     Siirfac  e  Coating  of  Metal  Paris 

and  Products  (Adopted  9' 10  96) 
Rule  74  15      Boilers,  Steam  (feneiators  arvl 

Prcic  ess  Healers  (5MM  B  Tl  s  ,incl  greater) 

(Adapted   11   8/94) 
Kiile  74  15  1      Boilers,  Steam  Cenerators  and 

Pro.  ess  Heaters  (1-5MM  BTI  s)!  Adopted 

6    1  C95) 
Rule  74  16     Oil  f-ii'ld  Drillmt;  Ofieralioiis 

(Adopted  1   8  91) 
Rule  '4  20     .Adhesives  and  Sealants 

(Ado|iteci  1    14/9-1 
Rule  74.2  t     .Slaticmarv  Cas  1  uriiines 

(Adopted  10  10/95) 
Rule  74  24     Marine  ( .oat  mn  Ope  r, it  ions 

(.Adopted  9/ 10/96) 
Rule  74  24  1      Ple.isiire  (  Tati  ( .o.ilmn  ,ind 

Conimerc  lal  Bo.itvard  O[)eralions 

(Adopteil  1  1    10-98) 
Rule  74  26     Crude  Oil  Storage  Tank 

Degassing  Operations  (.Ado[ited  11/894) 
Rule  74  J~     Casnline  and  RtKC  l.uiuid 

Stor.ige  l.ink  Degassing  Operations 

(Adapted   1  1    8/941 


Ru)e  74  28     Asphalt  Roofing  Operations 

(Adopted  5/10/94) 
Rule  74  30     Wood  Produc  ts  Coatings 

(Adopted  9/10/96) 
Rule  75     Cin  umvention  (Adopted  11/27/78) 
Rule  100     .Analytic  al  Methods  (Adopted  7/ 

18/72) 
Rule  101     Sampling  and  Testing  Fac  illties 

(Adopted  5'23'72| 
Rule  102     Soun  e  Tests  (Adopted  11 '2 1-78) 
Ru)e  103     (Continuous  Monitoring  Systems 

(Adopted  2/9/99) 
Rule  154     Stage  1  Episode  .Ac  tions  (.Adopted 

9/17/91) 
Rule  155     Stage  2  Episode  .Ac  tions  (.Adopted 

9/17/91) 
Rule  156     Stage  3  Episode  .Actions  (.Adopted 

'M7'91) 
Rule  158     Source  .Abatement  Plans  (.Adopted 

9   17/91) 
Ru)e  159    Traffic  .Abatement  Procedures 

(Adopted  9/17/91) 
Rule  220     (General  Conformity  (.Adopted  5/9/ 

95) 
Rule  230     Notice  to  Comply  (Adopted  11/9/ 

99) 


(FR  Do.     00-13333  Filed  5-25-{)0.  8  45  am] 
BILLING  COOE  6S60-50-P 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Motor  Carrier  Safety 
Administration 

49  CFR  Parts  350,  390,  394,  395,  and 
398 

[Docket  No.  FMCSA-97-2350] 

RIN212&-AA23 

Public  Hearing  on  Hours  of  Service  of 
Drivers;  Change  In  Format 

AGENCY:  Federal  Motor  Carrier  Safety 
Administration  (FMCSA).  DOT. 
ACTION:  Notice  of  change  in  hearing 
structure. 

SUMMARY:  By  notice  of  May  5.  2000  (65 
FR  26166).  the  FMCSA  announced  the 
scheduling  of  a  public  hearing  on  May 
31  and  lune  1,  2000,  for  persons  to 
present  comments  on  the  agency's 
proposed  revisions  to  its  hours-of- 
service  regulations  (65  FR  25540.  May  2. 
2000).  The  announcement  said  the 
hearing  would  be  subdivided  and  the 
FMCSA  would  seek  comments  on 
specific  topics  during  prescribed  time 
periods. 

Because  many  persons  have  asked  to 
speak  on  the  general  subject,  rather  than 
specific  areas,  it  has  been  determined 
that  all  speakers  may  speak  on  the 
general  subject  of  the  proposed 
revisions  at  any  time  they  are  scheduled 
to  testify,'  during  the  hours  of  8:30  a.m. 
to  5  p.m.  each  day. 

DATES:  The  hearing  will  be  held  on  May 
31  and  lune  1,  2000. 
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ADDRESS:  The  hearing  will  be  at  the 
DOT  Headquarters  building,  Room 
2230.  400  Seventh  Street.  SVV.. 
Washington.  DC  20590-0001. 
FOR  FURTHER  INFORMATION  CONTACT: 
General  Information.  To  request  time  to 
be  heard  at  the  Washington  hearing  and 
for  other  general  information  about  the 
Washington  hearing  and  others 
scheduled  for  later  throughout  the 
countr>',  contact  Mr.  Stanley  Hamilton. 
Office  of  Regulatory  Development.  (202) 
366-0665.  Specific  Information.  For 
information  concerning  the  rulemaking 
contact  Mr.  David  Miller,  Office  of  Bus 
and  Truck  Standards,  (202)  366-1790. 
or  Mr.  Charles  Medalen,  Office  of  the 
Chief  Counsel,  Federal  Highway 
Administration.  (202)  366-1354.  Office 
hours  are  from  7:45  a.m.  to  4:15  p.m., 
et,  Monday  through  Friday,  except 
Federal  holidays. 

Authority:  49  ISC.  322.  31502,  and 
31130;  and'49CFR  1.73. 

Issued  on:  May  22.  200(1. 

Brian  M.  McLaughlin. 

Dim  tor.  Offu  f  ot  Palii  v  Wans  and 
Hi'gulatioiis 

|FR  Doi  .  00-13284  Fi)ed  .5-25-00:  8:45  ami 

BILUNG  COOE  4810-22-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Docket  No.  00051 1 1 30-01 30-01 ;  1.0. 
032900C] 

RIN  0648-AN25 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaska;  Allocation  of  Pacific 
Cod  among  Vessels  Using  Hook-and- 
Llne  or  Pot  Gear  In  the  Bering  Sea  and 
Aleutian  Islands 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Proposed  Rule:  proposed 
revision  to  the  2000  harvest 
specifications  for  Pacific  cod;  request  for 
comments. 

SUMMARY:  NMFS  proposes  regulations  to 
implement  Amendment  64  to  the 
Fishery  Management  Plan  for  the 
Groundfish  Fishery  of  the  Bering  Sea 
and  Aleutian  Islands  Area  (FMP).  This 
proposed  amendment  would  also 
necessitate  a  revision  to  the  2000 
har\'est  specifications  for  Pacific  cod  in 
the  Bering  Sea  and  Aleutian  Islands 
management  area  (BSAI).  Amendment 


64.  submitted  by  the  North  Pacific 
Fishery  Management  Council  (Council), 
would  apportion  the  hook-and-line  or 
pot  gear  (fixed  gear)  allocation  of  total 
allowable  catch  (TAC)  of  Pacific  cod  in 
the  BSAI  among  hook-and-line  catcher- 
processor  vessels,  hook-and-line  catcher 
vessels,  and  pot  gear  vessels.  This  action 
is  necessary  to  respond  to  socio- 
economic needs  of  the  fishing  industr\' 
that  have  been  identified  by  the  Council 
and  is  intended  to  promote  the  goals 
and  objectives  of  the  FMP. 
DATES:  Comments  must  be  received  by 
July  10.  2000. 

ADDRESSES:  Comments  must  be  sent  to 
Sue  Salveson.  Assistant  Regional 
Administrator  for  Sustainable  Fisheries. 
Alaska  Region.  NMFS,  P.O.  Box  21668. 
Juneau,  AK  99802.  Attn:  Lori  Gravel. 
Hand  or  courier  delivered  comments 
may  be  sent  to  the  Federal  Building,  709 
West  9th  Street,  Room  453.  Juneau.  AK 
99801.  Comments  also  may  be  sent  via 
facsimile  (fax)  to  907-586-^7465. 
Comments  will  not  be  accepted  if 
submitted  via  e-mail  or  the  Internet. 
Copies  of  Amendment  64  and  the 
Environmental  Assessment/Regulatory 
Impact  Review/Initial  Regulatory- 
Flexibility  Analysis  (EA/RIR/IRFA) 
prepared  for  the  amendments  are 
available  from  the  North  Pacific  Fishery 
Management  Council  at  605  West  4th 
Ave.  Suite  306,  Anchorage.  AK  99501, 
telephone  907-271-2809. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  Hale,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  groundfish  fisheries  in  the 
Exclusive  Economic  Zone  (3  to  200 
miles  offshore)  of  the  BSAI  under  the 
FMP,  which  the  Council  prepared  and 
NMFS  approved  in  1982  under  the 
Magnuson-Stevens  Fisher>' 
Conservation  and  Management  Act,  P. 
L.  94-265.  16  U.S.C.  1801  (Magnuson- 
Stevens  Act). 

The  Council  has  submitted 
Amendment  64  for  Secretarial  review. 
-NMFS  published  a  Notice  of 
Availability  (NOA)  of  the  FMP 
amendment  in  the  Federal  Register  on 
April  11.  2000  (65  FR  19354),  with 
comments  on  the  FMP  amendment 
invited  through  June  12.  2000.  Written 
comments  may  address  the  FMP 
amendment,  the  proposed  rule,  or  both, 
but  must  be  received  by  June  20.  2000 
to  be  considered  in  the  decision  to 
approve  or  disapprove  the  FMP 
amendment. 

Background  and  Need  for  Action 

Beginning  in  1997.  Amendment  46  to 
the  FMP  allocated  the  TAC  for  BSAI 
Pacific  cod  among  vessels  using  jig  gear, 
trawl  gear,  and  hook-and-line  or  pot 


gear.  Two  percent  of  the  TAC  is 
reserved  for  jig  gear.  51  percent  for 
hook-and-line  or  pot  gear,  and  47 
percent  for  trawl  gear.  The  amendment 
further  split  the  trawl  allocation  equally 
between  catcher  vessels  and  catcher' 
processor  vessels,  but  no  split  was 
adopted  for  the  51  percent  allocated  to 
hook-and-line  or  pot  vessels. 

Since  the  approval  of  Amendment  46, 
increasing  competition  for  Pacific  cod 
among  catcher/processor  and  catcher 
vessels  using  pot  or  hook-and-line  gear 
has  given  rise  to  new  allocation  issues. 
Increased  prices  for  Pacific  cod.  reduced 
crab  guideline  har\'est  levels,  and 
shortened  or  canceled  crab  seasons  due 
to  low  resource  abundance  have 
resulted  in  increased  har\'ests  of  Pacific 
cod  by  vessels  using  pot  gear. 
Fishermen  displaced  firom  crab  fisheries 
have  expressed  ongoing  interest  in 
fishing  for  Pacific  cod  aggravating  the 
concerns  of  long-term  Pacific  cod 
fishermen  about  erosion  of  their  gear 
harvest  shares  in  the  cod  fishen.-  in  favor 
of  new  entrants  using  pot  gear  who. 
until  very'  recently,  focused  har\est 
activity  in  the  BSAI  crab  fisheries. 

In  response  to  these  concerns,  the 
Council  initiated  an  analysis  at  its  April 
1999  meeting  of  the  effects  of  splitting 
the  hook-and-line  or  pot  gear  allocation 
of  Pacific  cod  in  the  BSAI  among  hook- 
and-line  catcher/processor  vessels, 
hook-and-line  catcher  vessels,  and  all 
vessels  using  pot  gear.  At  its  June  1999 
meeting,  the  Council  reviewed  the 
analysis  and  drafted  the  folloyving 
problem  statement  to  guide  further 
analysis  of  alternatives  for  Amendment 
64: 

T)ie  hook-and-line  and  pot  fisheries  for 
F'acific  cod  in  the  Bering  Sea'.Meutian 
Islands  are  fully  ulilizeci.  (Competition  for 
this  resourc:e  has  inc:reased  for  a  yariety  of 
reasons,  including  inc:reased  market  yaiue  of 
r:od  products  and  a  declining  [arceptable 
biological  catch  and  total  allowable  c:atch.J 
Longline  and  pot  fishermen  \yho  haye  made 
significant  long-term  investments,  have  long 
catch  histories,  and  are  signific:antl\ 
dependent  on  the  BS.AI  cod  fisheries  need 
protection  from  others  who  ha\e  little  or 
limited  history  and  wish  to  increase  their 
participation  in  the  fishery-.  This  requires 
prompt  action  to  promote  stability  in  the 
BSAI  fixed  gear  cod  fisheri  until 
comprehensiye  rationalization  is  completed. 

The  subsequent  analysis  reviewed,  in 
addition  to  the  status  quo,  alternatives 
for  separate  Pacific  cod  allocations  for 
the  different  hook-and-line  and  pot  gear 
users  that  approximate  their  historical 
catches  over  the  past  4  years.  The 
options  analyzed  determined  those 
percentages  based  on  catch  histories 
from  (1)  1996  and  1997.  (2)  1997  and 
1998,  (3)  1996  through  1998.  and  (4) 
1995  through  1998.  In  general,  the 
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alliMiation.s  that  would  result  from  thest' 
options  ranged  bctwiu-n  HO  and  H5 
percent  to  hook-and-line  ve.ssel.s  and 
between  l.'j  and  20  percent  to  pot 
vessels. 

At  its  October  1994  meeting,  the 
Counc:il  adopted  Amendment  fJ4  to  set 
Pacific:  cud  directed  fishing  allowances 
for  the  different  hook-and  line  and  pot 
gear  u.sers  (sectors)  in  the  following 
percentages:  Hook-and-line  catcher/ 
processor  vessels.  80  percent;  hook-and- 
line  catcher  vessels.  O.'A  percent;  pot 
gear  vessels,  18.3  percent;  and  hook- 
and-line  or  pot  catcher  vessels  less  than 
60  feet  length  overall  (LOA).  1.4 
percent.  These  percentages  represent 
divisions  of  the  hook-and-line  or  pot 
gear  TA(^  after  a  deduction  of  estimated 
incidental  catch  of  Pacific  cod  in  other 
groundfish  hook-and-line  or  pot  gear 
fisheries. 

The  profiosed  ameniinient  also 
prt)vides  that  harvests  bv  pot  and  hook- 
and-line  catcher  vessels  less  than  fit)  feet 
L(DA  would  accrue  against  the  14 
percent  allocation  onlv  after  pot  vessels 
and  hook-and-line  c:afcher  vessels 
harvest  the  respective  18  3  percent  and 
0.3  percent  allocations.  Managing  the 
allocati(ms  in  this  manner  would  ensure 
that  cod  is  available  to  the  smaller 
catcher  vessels  even  after  the  larger 
vessels  in  their  gear  sector  have  taken 
their  allocation.  Nevertheless,  if  the  pnl 
gear  fishery  lasts  longer  than  the  hook- 
and-line  fishery,  then  the  small  hook 
and-line  catcher  vessels  could  b(!gin 
(and  possibly  finish)  harvesting  the  1,4 
perc:ent  allocation  before  (  at(.her  vessels 
under  tiO  feet  using  [)i)t  gear  have  an 
t)pportunity  to  harvest  any  of  the  1.4 
perc:ent  set  aside  for  smaller  catcher 
vessels. 

Because  a  sector  of  the  B.SAI  Pacific 
cod  fishery  mav  not  be  able  to  harvest 
its  entire  allocation  in  a  year  due  to 
halibut  bycatc:h  constraints  or.  in  the 
case  of  the  jig  fishery,  insufficient  effort 
in  the  fishery,  the  Council  also  provided 
direction  on  how  projected  unharvestt>d 
amounts  of  a  gear's  directed  fishing 
allowance  may  be  transferred  to  a 
different  user  group.  Unharvested 
amounts  (roll-overs)  from  the  jig  or 
trawl  gear  allocations  would  be 
apportioned  between  catcher-processors 
using  hook-and-line  gear  and  vessels 
equal  to  or  greater  than  60  ft  LOA  using 
pot  gear  according  to  the  actual  harvest 
of  roll-overs  bv  these  two  sectors  during 
the  3-year  period  from  1996-98 
Projections  based  on  information  in  the 
analysis  for  this  proposed  action 
indicate  that  94.7  percent  of  the  cod 
would  be  allocated  to  the  hook-and-lint- 
catcher-processor  Heet  and  the 
remaining  5  .\  perc:ent  to  the  pot  fleet.  In 
addition,  any  amounts  of  Pacific  cod 


annually  allocated  to  catcher  vessels 
using  hook-and-line  gear  or  to  vessels 
less  than  60  ft  (18.3  meters(m))  LOA  that 
are  prnjei:ted  to  remain  unharvested 
would  be  rolled  over  to  the  hook-and- 
line  catcher-processor  fleet  in 
.S«;ptember 

The  (Council  ret;ommended  that  the 
Pac:ific:  cod  directed  fishing  allowances 
proposed  under  Amendment  64  for  the 
different  hook-and-line  and  pot  gear 
sec:tors  would  terminate  on  December 
31,  2003.  On  that  date.  Pacific  cod 
allocation  would  revert  to  the  current 
regime  unless  the  Council  adopts  and 
NMFS  approves  a  new  FMP  amendment 
to  continue  the  proposed  allocations  oi 
Pacific  cod  or  implement  new  allocation 
percentages  after  that  date.  In  adopting 
an  expiration  date  for  the  proposed 
amendment,  the  ("ouncil  reasoned  that  3 
years  would  be  sufficient  time  to 
evaluate  the  impact  of  this  action  in 
light  of  other  impending  changes  for  the 
BSAI  fixed  gear  fishery,  such  as, 
proposed  .'Xmendmont  67  to  require 
Pacific;  cod  and  gear  endorsements  on 
permits  issued  under  the  License 
Limitation  Program  (LLP).  Whereas  this 
proposed  action  would  establish 
.illocations  for  different  sec:tors  of  the 
fixed  gear  c;od  fishery,  proposed 
.\mendment  67  would  limit  the 
participants  to  thos(>  who  meet  certain 
historical  criteria. 

In  adopting  Amendment  64.  the 
f  inuncil  recognized  that  a  separate 
regulatory  amendment  would  be  needed 
to  apportion  the  900  mt  Pacific:  halibut 
[irohibited  spec:ies  mortality  limit 
established  for  nontrawl  gear  in 
regulations  at  ^679.2 1(e)(2)  among 
catcher  vi^ssels  and  catcher/processor 
vessels  fishing  for  Pac  ific  cod  using 
hook-and-line  gear  Current  regulations 
onlv  authorize  a  separate  Pacific  haliliut 
bycatch  allowance  to  the  "Pacific  cod 
hook-and-line  fishery  "  defined  at 
^679  21(e)(4)(ii)(A)  Thus,  cat(;h(>r/ 
processor  \'essels  using  hook-and-line 
gear  to  fish  for  Pacific  c;od  could  attain 
amounts  of  halibut  byc;at(:h  mortality 
that  would  result  in  prohibition  of 
direc:tecl  fishing  for  Pacific  c:od  by  all 
vessels  using  hook-and-line  gear. 
inc;luding  catcher  vessels  using  this  gear 
type  under  a  sc^parate  Pacific  cod 
direc:t(!d  fishing  allowance. 

To  respond  to  this  concern,  the 
Council  has  requested  staff  to  develop 
an  analysis  of  regulatory  measures  that 
would  authorize  further  allocation  of 
the  Pacific;  halibut  mortality  limits 
among  vessels  using  hook-and-line  or 
pot  gear,  if  adopted  by  the  Counc:il  in 
the  future,  this  regulatory  amendment 
would  be  published  as  a  separate 
proposed  rule  for  public  review  and 
comment. 


Incidental  Catch  Allowance 

Pacific  cod  also  are  taken  incidentally 
in  directed  fisheries  using  hook-and-line 
or  pot  gear  for  other  species.  To  the 
extent  practicable,  NMFS  c;redifs  this 
incidental  harvest  against  the  TAC  to 
ensure  that  Pacific  cod  are  not 
overharvested.  The  proposed  rule  to 
implement  Amendment  64  would 
require  the  Administrator,  Alaska 
Region,  NMFS.  (Regional 
Administrator),  to  annually  establish  an 
incidental  catch  allowance  for  Pacific 
cod  taken  in  other  directed  hook-and- 
line  and  pot  fisheries  for  groundfish. 
The  incidental  catch  allowance  would 
be  deducted  from  the  overall  hook-and- 
line  or  pot  gear  allocation  of  the  Pacific 
c;od  TAC  before  that  allocation  is 
divided  among  the  different  hook-and- 
line  and  pot  gear  user  groups. 

NMFS  acknowledges  that  incidental 
c;atch  (jf  Pacific  cod  occurs  in  non- 
groundfish  fisheries  such  as  the  hook- 
and-line  g€?ar  fishery  for  Pacific  halibut 
or  crab  pot  gear  fisheries.  Sufficient  data 
currently  are  not  collected  from  these 
fisheries  that  would  allow  NMFS  to 
extrapolate  usehil  estimates  of 
incidental  catch  for  purposes  of 
specifying  the  annual  ICA  and 
deducting  these  amounts  from  the 
Pacific;  cod  TAC  allcK;ated  to  vessels 
using  hook-and-line  or  pot  gear  as 
directed  fishing  allowances.  The  total 
incidental  catc:h  amount  of  Pacific  cod 
in  the  crab  and  Pacific  halibut  fisheries 
likely  exceeds  several  thousand  metric 
tons  (mt)  based  on  (1)  anecdotal 
inforination  on  the  amount  of 
inc;identally  caught  Pacific  cod  used  as 
bait  in  the  crab  fisheries,  (2)  the  fact  that 
the  Pacific;  halibut  fishery  during 
summer  months  typically  occurs  in 
relatively  shallow  water  where  Pacific 
cod  are  prevalent,  and  (3)  assumptions 
on  amount  of  gear  deployed  and 
incidental  catch  rates.  In  the  absence  of 
the  quantitative  data  needed  to  estimate 
incidental  Pacific  cod  harvests  in  the 
halibut  and  crab  fisheries.  NMFS 
intends  to  estimate  the  ICA  only  on  the 
basis  of  incidental  catch  estimated  for 
the  non-Pacific  cod  hook-and-line  or  pot 
gear  groundfish  fisheries. 

NMFS  recognizes  the  potential 
biological  significance  of  not  accounting 
for  all  incidental  catch  of  Pacific  cod  in 
non-trawl  fisheries  and  intends  to 
explore  with  the  State  of  Alaska  and  the 
International  Pacific  Halibut 
Commission  options  to  collect  better 
information  on  incidental  catch  rates  of 
non-target  species  in  the  crab  and 
Pacific  halibut  fisheries.  NMFS  further 
anticipates  that  improved  estimates  of 
incidental  catc;h  amounts  in  these 
fisheries  will  be  available  to  the  Council 
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when  it  reassesses  BSAI  Pacific  cod 
allocation  issues  prior  to  the  proposed 
expiration  date  of  Amendment  64.  Until 
then.  NMFS'  stock  assessment  scientists 
believe  that,  while  the  amounts  of 
Pacific  cod  taken  in  the  crab  and  Pacific 
halibut  fisheries  could  exceed  several 
thousand  mt.  this  level  of  mortality  does 
not  pose  significant  concerns  for 
overfishing  or  sustainable  resource 
management  of  the  Pacific  cod  resource 
given  the  conservative  management  of 
this  species  under  the  FMP.  That  being 
said.  NMFS  firmly  believes  that  steps 
must  be  taken  to  collect  the  data 
necessary  to  obtain  better  estimates  of 
overall  mortality  of  Pacific  cod  in  the 
non-groundfish  fisheries. 

SuDsequent  to  the  Council's  October 
1999  adoption  of  proposed  Amendment 
64.  several  owners  of  catcher/processor 
vessels  using  pot  gear  to  participate  in 
a  directed  fishery  for  Pacific  cod 
petitioned  the  Council  to  initiate  a 
separate  FMP  amendment  that  would 
authorize  separate  Pacific  cod  directed 
fishing  allowances  for  catcher/processor 
vessels  using  pot  gear  and  catcher 
vessels  using  pot  gear.  This  petition  was 
based  on  the  assumptions  that  increased 


fishing  effort  for  Pacific  cod  with  pot 
gear  is  due  primarily  to  catcher  vessels 
using  pot  gear  and  that  the  historical 
harvest  share  of  cod  by  catcher/ 
processor  vessels  using  pot  gear  is 
threatened.  In  response  to  these 
concerns,  the  Council  requested  staff  to 
develop  a  separate  FMP  amendment 
that  would  authorize  a  further  allocation 
of  Pacific  cod  between  these  two 
sectors.  If  adopted  by  the  Council  in  the 
future,  the  proposed  amendment  and  its 
implementing  rule  would  be  published 
in  the  Federal  Register  for  public 
review  and  comment. 

In  December  1999,  the  Council 
recommended  seasonal  allowances  for 
the  51  percent  of  the  Pacific  cod  TAC 
allocated  to  the  hook-and-line  or  pot 
gear  fisheries.  The  seasonal  allowances 
are  authorized  under  §679.20(a)(7)(iy) 
and  are  based  on  the  criteria  set  forth  at 
§679.20(a)(7)(iv)(B).  The  final  2000 
harvest  specifications  for  BSAI 
groundfish  were  approved  bv  NMFS 
and  published  in  the  Federal  Register 
on  February  18.  2000  (65  FR  8282). 

If  approved  by  NMFS.  the  final  rule 
implementing  Amendment  64  would 
revise  the  final  2000  harvest 


specifications  in  concert  with  the  hook- 
and-line  and  pot  gear  allocations 
proposed  under  the  amendment.  The 
final  2000  har\'est  specifications  set  the 
hook-and-line  or  pot  gear  allocation  of 
the  200'0  Pacific  cod  TAC  at  91 .048  mt. 
An  incidental  catch  allowance  of  500 
mt.  derived  from  estimates  of  incidental 
catch  of  Pacific  cod  in  other  groundfish 
fisheries  from  1996-1999.  would  be 
deducted  from  the  hook-and-line  or  pot 
gear  allocation  of  the  Pacific  cod  TAC 
before  the  allocation  is  apportioned  to 
the  separate  gear  sectors.  Table  1  lists 
the  proposed  revisions  to  the  2000 
allocations  and  seasonal 
apportionments  of  the  Pacific  cod  TAC. 

Consistent  with  §679. 20(a)(7)(iv)(C). 
any  portion  of  the  first  seasonal 
allowance  of  the  catcher/processor 
hook-and-line  gear  allocation  that  is  not 
harvested  by  the  end  of  the  first  season 
would  become  available  on  September 
1 .  the  beginning  of  the  third  season.  No 
seasonal  apportionment  of  the  amounts 
of  Pacific  cod  allocated  to  catcher 
vessels  or  to  vessels  using  pot  gear  is 
proposed  for  2000. 


Table  1  .—Gear  Shares  and  Seasonal  Apportionments  of  the  BSAI  Pacific  Cod  Hook-and-Line  and  Pot  Gear 

Allocation 


Gear  sector 


Percent 


Share 
(mt) 


Seasonal  appointment  '• 


Date 


Hook-and-line  Catcher-processors 


80 


Hook-and-Line  Catcher  Vessels 
Pot  Gear  Vessels 


Catcher  Vessels  under  60  feet  LOA  using  Hook-and-line  or  Pot  Gear 
Sub-total  


03 
18.3  , 

J 


72.438  Jan  1-Apr  30 

May  1-Aug  31 

Sept  1-Dec  31 

272  Jan  1-Dec  31 

16.570  Jan  1-Dec  31 

272. 

1.268  Jan  1-Dec  31 


Amount  (mt) 

52,000 

20.438 

16.570 

1.268 


Incidental  Catch  Allowance  

Total  hook-and-line  and  pot  gear  allocation  of  Pacific  ccxf  TAC 


100 


90.548 


500 


90.548 
500 


91.048 


91.048 


'  Any  unused  portkin  of  the  first  seasonal  Pacific  cod  allowance  specified  for  catcher/processors  using  hook-and-line  fishery  will  be  reappor- 
tioned to  the  third  seasonal  allowance. 


Implementation 

In  the  event  that  NMFS  approves  this 
action  and  implements  it  mid-season 
during  the  2000  fishing  year,  any 
overage  of  a  sector's  annual  allocation  of 
Pacific  cod  would  be  deducted 
proportionately  from  the  other  sectors' 
allocation  remaining  for  the  year. 

Classification 

At  this  time,  NMFS  has  not 
determined  that  the  FMP  amendment 
this  rule  would  implement  is  consistent 
witli  the  national  standards  of  the 
Magnuson-Stevens  Act  and  other 


applicable  laws.  NMFS,  in  making  that 
determination,  will  take  into  account 
the  data,  views,  and  comments  received 
during  the  comment  period. 

The  Council  prepared  an  EA  for  this 
FMP  amendment  that  discusses  the 
impact  on  the  enviroiunent  as  a  result 
of  this  rule.  A  copy  of  this  EA  is 
available  from  the  Council  (see 
ADDRESSES). 

The  Initial  Regulatory  Flexibility 
Analysis  (IRFA)  prepared  for  this  action 
indicates  that  the  proposed  amendment 
could  negatively  aifect  a  number  of 
small  entities.  For  purposes  of  the 
Regulatory  Flexibility  Act  (RFA),  all 


catcher  vessels  fishing  for  Pacific  cod 
using  hook-and-line  or  pot  gear  can  be 
considered  small  businesses,  with 
annual  receipts  of  less  than  $3  million. 
Under  the  ciurent  LLP.  approximately 
330  catcher  vessels  would  be  authorized 
to  participate  in  the  Bering  Sea  Pacific 
cod  hook-and-line  or  pot  gear  fishery.  Of 
the  98  catcher-processor  vessels 
potentially  authorized  under  the  LLP  to 
fish  for  Pacific  cod,  approximately  one- 
third  could  be  considered  small  entities. 
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Five  of  tho  fen  shore-based  plants  and 
floating  prruiessors  operating  within 
Alaskan  state  waters  and  processing 
most  of  the  Pacific  cod  har\(!sted  bv 
hook-and-line  or  pot  gear  catcher 
vessels  would  he  conside^red  small 
businesses  under  RFA.  processing  less 
than  2  perci-nt  of  the  total  shoreside 
landings  of  Pacific  cod  by  catcher 
vessels  in  1998.  Other  small  entities 
affected  by  thr'  proposful  amendment 
include  the  three  Alaskan  communities 
that  are  home  to  processing  plants  that 
process  limited  amounts  of  BSAI  Pacific 
cod:  King  Cove,  Egegik,  and  Kenai. 

The  proposed  amendment  would 
allocate  a  portion  of  tht?  Pacific  cod 
resource!  away  from  the  longlin*? 
catcher-processor  fleet  and  move  it  to 
the  c;atc:her  vessels  delivering  to  shore- 
based  processors.  Becius*;  the  longline 
catcher-processor  fleet  comprises  the 
highest  number  of  large  entities  of  any 
sector  fishing  off  Alaska,  this  allocation 
would  tend  to  favor  small  entitif^s.  By 
implementing  the  alloc.itions  by  gear 
sector  without  limiting  the  number  of 
vessels  in  anv  gear  sector  that  inav  enter 
the  fisherv.  this  action  may  have  the 
eff(!ct  of  increasing  competition  among 
users.  However,  the  C.ouik  li  at  its  .April 
2()()()  meeting  took  final  .k  tion  to 
mitigate  the  effect  of  this  action  on 
competition  within  gear  sectors  bv 
recommending  for  .i[)[)roval  bv  NMF.S  a 
proposed  amendiiit'iit  to  recjuire  gear 
and  species  endorsements  on  licenses  ol 
those  who  wish  to  parti(  ipate  in  the 
fixed  gear  H,SA1  Pa(  ifi(   (  od  fisher\ 

The  m.ignitude  of  the  proiioscd 
anieiidineiit's  im|ia(  t  (  annot  he 
conclusively  determined  with  the  dat.i 
currentlv  available   Most  persons 
operating  in  the  fisherv  affected  bv  the 
proposed  <i(:tion  are  small  entities  given 
their  expected  annual  gross  revenues  of 
less  than  S.i  million,  and  revenues  could 
potentiailv  be  decre.ised  bv  more  than  5 
perf:ent,  but  that  de()ends  on  the  level 
of  catch  that  might  h.ive  been  achieved 
in  the  absence  of  <in  allocation.  Also, 
impacts  of  this  acti(m  on  potential 
revenues  cannot  be  isolated  from  other 
factors  including  price  tluctuation, 
amount  of  effort  exerted  bv  latent 
ptjrmits,  and  stock  fluctuation  of 
alternative  fisheries  such  as  crab. 

This  action  would  not  limit  the 
number  of  vi'ssels  moving  into  the 
Pac:ific  cod  fisherv'  from  the  crab  fisherv 
bt'cause  of  downward  trends  in  the 
Storing  .Sea  crab  stocks,  and  anv  increase 
in  participation  of  crab  vessels  in  the 
Pacific  cod  pot  gear  fisherv  would 
ini:rease  competition  for  the  lH.:t 
percent  of  the  fixed  gear  Pacific  i  od 
TAC.  allocated  to  pot  gear  vessels  and 
the  14  pt^rcent  allocated  to  vessels 
under  60  ft  LOA   As  noted  here,  the 


Council  intends  to  mitigate  this  impact 
with  proposed  Amendment  t\7.  which 
would  require  gear  and  species 
endorsements  based  on  historical 
participation  in  the  fishery. 

Nothing  in  this  proposed  action 
would  result  in  any  changes  in  reporting 
or  recordkeeping  requirements,  or  any 
obvious  disproportionment  regulatory 
impacts  to  small  entities  relative  to 
large.  F'rom  one  perspective,  setting  a 
percentage  allocation  will  keep  one 
sector  from  increasing  its  share  relative 
to  what  it  could  do  under  the  status  quo. 
From  the  information  in  the  analysis, 
and  from  public  testimony  before  the 
Council,  it  appears  likely  that  the  pot 
sector  would  increase  its  relative  share 
in  the  absence  of  a  quota  split.  From 
another  perspective,  adoptiim  of  the 
C^ouncil's  preferred  alternative  would 
serve  to  increase  the  current  share  of  the 
smallf^st  entities.  In  deliberations  on  this 
action,  the  Council  considered 
alternative  allocation  options,  based  on 
historit:al  percentages  of  catch  by  the 
different  gear  sectors,  that  would  have 
had  varving  degrees  of  impact  on  small 
tmtities  in  the  fixed  gear  Pacific  cod 
fisherv   For  longline  catcher  processors, 
the  annual  average  harvests  ranged  from 
80  percent  of  the  fixed  gear  Pacific  cod 
TAC  for  the  years  1996-97  to  Hfi.5 
percent  for  the  years  1997-98.  For  this 
gear  sector  the  Council  chose  the  lower 
en<l  of  the  range,  thus  leaving  a  larger 
percentage  of  the  TA(".  remaining  for 
longline  catcher  vessels,  pot  vessels, 
,mii  both  longline  and  pot  vessels  under 
60  ft  L().\.  The  allocation  options 
reviewed  for  longline  catcher  vessels 
ranged  from  0  perc.ent  in  the  years 
1996-97  to  0  25  percent  for  the  years 
1995-98   The  Clouncil  chose  a  siightlv 
higher  percentage  (.M)  pert  ent)  than  the 
highest  average  reviewed  in  the  options 
For  pot  \essels.  the  options  ranged  from 
an  .iverage  har\est  of  13  5  percent  for 
the  vears  1997-98  to  21  per(  ent  for 
1996-97  While  the  higher  average 
would  have  had  less  impac :f  on  small 
entities  in  the  pot  seitor.  the  Council 
(hose  to  set  the  [)ot  allm:ation  .it  18.3 
percent  and  [)ro\i(ie(i  for  small  entiti(!s 
th.it  .ire  [)ol  or  longline  vesscds  under  60 
ft  L().-\  bv  setting  aside  for  those  vessels 
.ill  .illoi  .ition  that  represents  a  larger 
percentage  of  the  T.\(]  than  vessels 
under  60  ft  LOA  ha\e  historically 
h.irvested. 

This  analvsis  did  not  reveal  any 
existing  Federal  rules  that  duplicate, 
overlap,  or  conflict  with  any  to  the 
<i(  tions  proposed  in  the  alternatives. 

This  proposed  rule  has  been 
determined  to  be  not  significant  for  the 
purnost;s  of  F.O.  12866 

Tne  President  has  directed  Federal 
.igenc:ies  to  use  plain  language  in  their 


communications  with  the  public, 
including  regulations.  To  comply  with 
that  directive,  we  seek  public  comment 
on  any  ambiguity  or  unned-sary 
complexitv  arising  from  the  language 
used  in  this  rule. 

List  of  Subjects  in  50  CFR  Part  679 

Alaska.  Fisheries.  Recordkeeping  and 
reporting  requirements. 

Dated:  Mh\   14.  ^OOO 

Penelope  D.  Dallon. 

.-Vs.s;.sfi;n/  Admini'^lnitor  tor  Fi^lirrws. 
\ation<il  Mannr  Fislirnrs  Srnii  r 

For  the  reasons  set  out  in  the 
preamble.  50  CFR  part  679  is  proposed 
to  be  amended  as  follows: 

PART  679— FISHERIES  OF  THE 
EXCLUSIVE  ECONOMIC  ZONE  OFF 
ALASKA 

1.  The  authority  citation  for  50  f^FR 
part  679  continues  to  read  as  follows: 

.\uthority;  H>  T  .S  C   77  t  r/  s,-./.  IHDI  rt 
<-fij  .  dini  .i(),U  ('(  >f'q 

2.  In  §679.20,  paragraph  (a)(7)(i);C)  is 
redesignated  as  paragraph  (a)(7)(i)(D). 
paragraph  (a)(7)(ii)(Bl  is  redesignated 
paragraph  (a)(7)(ii)(C),  redesignated 
paragraphs  (a)(7)(i)(D)  and  (a)(7)(ii)(Cl 
and  paragraphs  (a)(7)(iv)(A),  (a)(7)(iv)(C) 
and  (b)(l)(v)  are  revised,  paragra|)h 
(a)(7)(iii)  is  removed,  and  new 
paragraphs  (a)(7)(i)(C)  and  (a)(7)lii)(B) 
are  added  to  read  as  follows; 

§  679.20    General  limitations. 


(7)  •    •    • 

(i)  *    *    * 

(C")  Allt'cations  nmon^q  vi'sscIs  uscit; 
hook-and-hni'  nr  pat  s:.fur  lApplicdhh' 
thrauiih  Pet  e/ji/)er  ,?/,  20031.  (1)  Tlv 
Regicmal  Administrator  annually  will 
estimate  the  amount  of  Pac;ific  cod  taken 
as  incidental  (  at(.h  in  directed  fish<'ri>' 
for  groundfish  other  than  Pacific  (  n(\  by 
vessels  using  hook-and-line  or  pt't  'M>ar 
and  deduct  that  amount  from  the 
portion  of  Pacific  cod  TAC  annual' 
allocated  to  hook-and-line  or  pot  \ear 
under  paragraph  (a)(7)(i)(.'\)  of  this 
section  The  remainder  will  be  further 
allocated  as  directed  fishing  allowances 
as  follows: 

(/)  80  percent  to  catcher/processor 
vessels  using  hook-and-line  gear; 

(/;1  0.3  percent  to  catcher  vessels 
using  h(K)k-and-line  gear; 

[iii]  18.3  percent  to  vessels  using  pot 
gear;  and 

(/v)  1.4  percent  to  catcher  vessels  less 
than  60  feet  LOA  that  use  either  hook- 
and-line  or  pot  gear. 

(2)  Harvests  of  Pacific  cod  made  by 
catcher  vessels  less  than  60  feet  (18.3  m) 
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LOA  using  pot  gear  will  not  accrue  to 
the  1.4  percent  allocation  under 
paragraph  (a){7)(i)(C)(7)(7v)  of  this 
section  until  vessels  using  pot  gear  have 
harvested  the  18.3  percent  allocated  to 
all  vessels  using  pot  gear  under 
paragraph  (a)[7)(i)[C)[ l)(iii)  of  this 
section. 

(3)  Harvests  of  Pacific  cod  made  by 
catcher  vessels  less  than  60  feet  (18.3  m) 
LOA  using  hook-and-line  gear  will  not 
accrue  to  the  1.4  percent  allocation 
under  paragraph  (a)(7)(i)(C){i)(h')  of  this 
section  until  catcher  vessels  using  hook- 
and-line  gear  have  harvested  the  0.3 
percent  allocated  to  all  catcher  vessels 
using  hook-and-line  gear  under 
paragraph  (a)(7){i)(C)(J)(y;)  of  this 
section, 

(D)  The  Regional  Administrator  may 
establish  separate  directed  fishing 
allowances  and  prohibitions  authorized 
under  paragraph  (d)  of  this  section  for 
vessels  harvesting  Pacific  cod  using 
trawl  gear,  jig  gear,  hook-and-line  gear, 
or  pot  gear. 

(li)  *    *    * 

(A)*    *    * 

(B)  Reallocation  among  vessels  using 
hook-and-line  or  pot  gear.  If  during  a 
fishing  year,  the  Regional  Administrator 
determines  that  catcher  vessels  using 
hook-and-line  gear  or  vessels  less  than 
60  ft  (18.3  m)  LOA  using  hook-and-line 
or  pot  gear  will  not  be  able  to  harvest 
the  directed  fishing  allowance  of  Pacific 
cod  allocated  to  those  vessels  under 
paragraphs  (a)(7)(i)(C)(J)(n)  or 
(a)(7)(i)(C)(J)(/v)  of  this  section.  NMFS 
may  reallocate  the  projected  unused 
amount  of  Pacific  cod  as  a  directed 
fishing  allowance  to  catcher/processor 
vessels  using  hook-and-line  gear 


through  notification  in  the  Federal 
Register. 

(C)  Reallocation  between  vessels  using 
trawl  or  non-trawl  gear.  If,  during  a 
fishing  year,  the  Regional  Administrator 
determines  that  vessels  using  trawl  gear, 
hook-and-line  gear,  pot  gear  or  jig  gear 
will  not  be  able  to  harvest  the  entire 
amount  of  Pacific  cod  in  the  BSAI 
allocated  to  those  vessels  under 
paragraphs  (a)(7)(i)(A),  (a)(7)(i)(B)  or 
(a)(7)(i)(C)  of  this  section,  NMFS  may 
reallocate  the  projected  unused  amount 
of  Pacific  cod  to  vessels  harvesting 
Pacific  cod  using  the  other  gear  tvpe(s) 
through  notification  in  the  Federal 
Register,  except  as  provided  below: 

(1)  Reallocation  of  TAC  specified  for 
jig  gear.  On  September  15  of  each  vear, 
the  Regional  Administrator  will 
reallocate  any  projected  unused  amount 
of  Pacific  cod  in  the  BSAI  allocated  to 
vessels  using  jig  gear  only  to  vessels 
using  hook-and-line  or  pot  gear  through 
notification  in  the  Federal  Register. 

{2)  Reallocation  of  TAC  to  catcher/ 
processor  vessels  using  hook-and-line 
gear  or  vessels  using  pot  gear.  An\' 
unharvested  amounts  of  Pacific  cod 
TAC  that  are  reallocated  from  vessels 
using  trawl  or  jig  gear  to  catcher/ 
processor  vessels  using  hook-and-line 
gear  or  vessels  using  pot  gear  to  increase 
directed  allowances  established  under 
paragraphs  (a){7)(i)(C)(I)(y)  or 
(a)(7)(i)(C)(J)  iiii]  of  this  section,  will  be 
apportioned  so  that  catcher/processor 
vessels  using  hook-and-line  gear  will 
receive  95  percent  and  vessels  using  pot 
gear  will  receive  5  percent  of  any  such 
reallocation. 


(A)  Time  periods.  NMFS.  after 
consultation  with  the  Council,  mav 
divide  the  directed  fishing  allowances 
allocated  to  vessels  using  hook-and-line 
or  pot  gear  under  paragraph  (a)(7)(i)(C) 
of  this  section  among  the  following 
three  periods:  January  1  through  April 
30,  May  1  through  August  31.  and 
September  1  through  December  31. 

(B)*   *   * 

(C)  Unused  seasonal  allowances  Anv 
unused  portion  of  a  seasonal  allowance 
of  Pacific  cod  allocated  to  vessels  using 
hook-and-line  or  pot  gear  under 
paragraph  (a)(7)(i)(C)  will  be  reallocated 
to  the  remaining  seasons  during  the 
current  fishing  year  in  a  manner 
determined  by  NMFS.  after  consultation 
with  the  Council. 


(b) 
(1) 


*  * 

*  * 


IV 


(v)  Pacific  cod  Any  amounts  of  the    • 
BSAI  nonspecific  reserve  that  are 
apportioned  to  Pacific  cod  as  provided 
by  paragraph  (b)(l)(ii)  of  this  section 
must  be  apportioned  among  vessels 
using  jig,  hook-and-line  or  pot.  and 
trawl  gear  in  the  same  proportion 
specified  in  paragraph  (a)(7)(i)  of  this 
section,  unless  the  Regional 
Administrator  determines  under 
paragraph  (a)(7)(ii)  of  this  section  that 
vessels  using  a  certain  gear  type  will  not 
be  able  to  harvest  the  additional  amount 
of  Pacific  cod.  In  this  case,  the 
nonspecific  reserve  will  be  apportioned 
to  vessels  using  the  other  gear  type(s). 
***** 

[PR  Uo(  .  0()-]:n88  Filed  5-2.i-(HI.  S.-i'r,  am\ 
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DEPARTMENT  OF  AGRICULTURE 

Submission  for  OIMB  Review; 
Comment  Request 

Ma\  2:;.  2000 

The  Department  of  Agriculture  has 
submitted  the  following  information 
collection  requirement(s)  to  OMB  for 
review  and  clearance  unoer  the 
Pap-^rwork  Reduction  Act  of  1995. 
Public  Law  104-13,  Comments 
regarding  (a)  whether  the  collection  of 
informatit)n  is  necessary  for  the  propter 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  partical  utility;  (b) 
the  accuracy  of  the  agency's  estimate  of 
burden  including  the  validity  of  the 
methodology  and  assumptions  used:  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  he 
collected:  (d)  ways  to  minimize  the 
burden  of  th>'  coilec:tion  of  infomration 
on  those  who  are  to  rcfspond.  inc:luding 
through  the  use  of  appropriate 
automated.  eUutronic:.  mechanical,  or 
other  technological  colltH:tion 
techniques  or  other  forms  of  information 
technology  should  be  addressed  In:  Desk 
Officer  for  Agrii:uiture.  Office  of 
Information  and  Regulatory  Affairs. 
Officii  of  Management  an(i  Budget 
(OMB).  Washington,  IIC,  20.503  and  to 
Departmental  Clearance  Office,  HSDA. 
OC:iO.  Mail  .Stop  7002.  Washington.  D,C. 
20250-7002.  Comments  regarding  these 
information  collec:tiiins  are  best  assured 
of  having  their  full  effet :t  if  received 
within  .30  days  of  this  notification 
Copies  of  the  submission(s)  may  he 
obtained  by  calling  (202)  720-ti74f^. 

An  agency  may  not  conduct  or 
sponsor  a  collection  of  information 
unless  the  collection  of  information 
displays  a  currtuitly  valid  OMB  control 
number  and  the  agenc\'  informs 
potential  persons  who  are  to  respond  to 
the  collection  of  information  that  such 
persons  are  not  required  to  respond  to 
the  collection  of  information  unless  it 


displays  a  currently  valid  OMB  control 
number. 

Farm  Service  Agency 

Title:  7  CFR  191(>-A  Receiving  and 
Processing  Applications, 

OMB  Control  Number:  0560-0178. 

Summary  of  Collection:  Section  302  (7 
U.S.C:.  1922)  of  the  Consolidated  Farm 
and  Rural  Development  Act  (CONACT) 
provides  that  "the  Secretary  is 
authorized  to  make  and  insure  loans 
under  this  titie  to  farmers  and  ranchers 
*    *    *'•  Section  339  (7  US.C.  1989)  of 
the  CONACrr  further  provides  "the 
Secretary  is  authorized  to  make  such 
rules  and  regulations,  prescribe  the 
ter.ns  and  conditions  for  making  and 
insuring  loans,  security  instruments  and 
agreements,  except  as  otherwise 
specified  herein,  and  make  such 
delegations  of  authority  as  he  deems 
nw:essar\'  to  carry  out  this  title,"  The 
Farm  Service  Agency  (FSA)  has  issued 
regulations  through  the  Federal  Register 
process  to  implement  the  making  and 
servicing  of  direct  loans  in  chapter  18  of 
the  Code  of  Federal  Regulations.  These 
regulations  establish  the  information 
collections  necessary  for  FSA  to  make 
and  service  direct  loans.  These  loans 
include  Operating.  Farm  Ownership. 
Soil  and  Water,  Softwood  Timber 
Production.  Emergency.  Ec:onomic 
Emergenc:v,  Economic  Opportunity. 
Recreation,  and  Rural  Housing  loans  for 
Farm  Service  Buildings,  FSA  will 
collect  information  using  loan 
applications, 

Xeed  and  Use  of  the  Information:  FSA 
will  collect  information  to  determine 
eligibility  and  financial  feasibility  on 
n^spondent's  retjuests  for  loans.  The 
information  is  required  to  insure  that 
F.SA  provides  assistance  to  applicants 
who  have  reasonable  prospects  of 
repaying  the  government  and  meet 
statutory  eligibility  re(}uirements. 

Description  oj  Respondents:  Farm; 
individuals  or  households;  business  or 
oth(!r-for-profit;  Federal  Ciinernment 

Xumher  of  Respondents:  34.970, 

Frequency  of  Responses:  Reporting: 
Other  (Eligibility), 

Total  Burden  Hours:  119.412. 

Forest  Sen'ice 

Title:  Application  for  Permit  Non- 
Federal  ("ommercial  Use  of  Roads  by 
Order, 

OMB  Control  Number:  0596-0016. 

Summan'  of  Collection  The  forest 
.Service  (FS)  transporation  system 
includes  approximately  380.000  miles 


of  roads.  These  roads  are  grouped  into 
five  maintenance  levels.  Level  one 
includes  roads,  which  are  closed  and 
maintained  only  to  protect  the 
environment.  Level  of  maintenance 
increase  to  level  five,  which  is 
maintained  for  safe  passenger  car  use. 
The  roads  usually  provide  the  only 
access  to  commercial  products 
including  timber  and  minerals  found  on 
both  Federal  and  private  lands  within 
and  adjacent  to  National  Forests. 
Annual  maintenance  not  performed 
becomes  a  backlog  that  creates  a 
financial  burden  for  the  FS.  To  remedy 
the  backlog  and  pay  for  needed 
maintenance  the  FS  requires 
commercial  users  to  apply  and  pay  for 
a  permit  to  use  the  FS  Road  System, 
Maintenance  resulting  from  commercial 
use  is  accomplished  through  collection 
of  funds  or  requiring  the  commercial 
users  to  perform  the  maintenance.  The 
vehicle  for  this  is  the  Road  Use  Permit. 
The  authority  for  the  Road  Use  Permit 
process  comes  from  36  CFR  212.5.  36 
CFR  212.9  and  36  CFR  261.54  Section 
212.9  authorizes  the  FS  to  develop  a 
road  system  with  private  in  holders  that 
is  mutually  beneficial  to  both  parties.  FS 
will  collect  information  using  form  FS 
7700-40. 

Need  and  Use  of  the  Information:  FS 
will  collect  the  name;  address;  and 
telephone  number;  description  of 
mileage  of  roads;  purpose  of  use:  use 
schedule;  and  plans  for  future  use.  The 
information  is  used  by  the  FS  to  identify 
the  road  maintenance  that  is  the  direct 
result  of  the  applicant  traffic,  to 
calculate  any  applicable  collections  for 
recovery  of  past  Federal  investments  in 
roads.  Without  the  Road  Use  Permit  the 
backlog  of  maintenance  would  increase 
and  the  FS  would  have  great  difficulty 
providing  the  transportation  system 
necessary  to  meet  our  mission. 

Description  of  Respondents:  Business 
or  other  for-profit:  individuals  or 
households:  State.  Local  or  Tribal 
Covernment;  not-for-profit  institutions. 

Number  oif  Respondents:  2000. 

Frequency  of  Responses:  Reporting: 
On  occasion. 

Total  Burden  Hours  500. 

Farm  Serx'ice  Agency 

Title:  Lamb  Meat  Adjustment 

Assistance  Program  (LMAAP). 

OMB  Control  Number:  0560-NE\V. 

Summary  of  Collection:  The  Lamb 
Meat  Adjustment  Assistance  Program 
(LMAAP)  is  administered  and 
implemented  under  the  general 
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direction  of  and  supervision  of  the  Farm 
Service  Agency  (FSA)  through  its  State 
and  County  Committees.  The  LMAAP  is 
authorized  by  the  Act  of  August  24, 
1935,  clause  (3)  of  section  32,  and  are 
implemented  by  regulations  at  7  CFR 
Part  748,  which  provide  for  the 
reestablishment  of  farmers'  purchasing 
power  by  making  payments  in 
connection  with  the  normal  production 
of  any  agricultural  commodity  for 
domestic  consumption.  Recently  the 
surge  of  lov/-priced,  imported  lamb- 
meat  causes  the  threat  of  injury  to  U.S. 
producers  in  the  sheep  and  lamb 
industry.  The  objective  of  the  program 
is  to  make  direct  payments  to  producers 
of  sheep  and  lamh  operations  to  help 
them  weather  the  current  economic 
crisis,  as  well  as,  help  improve  their 
production  efficiencies  and  the 
marketability  of  lamb  meat  during  the  3 
year  period  from  July  21,  1999,  through 
July  31,  2002.  FSA  will  collect 
information  using  forms  FSA-382  and 
383, 

Need  and  Use  of  the  Information:  FSA 
will  collect  the  following  information: 
(1)  Sheep  and  lamb  operation  name:  (2) 
each  related  producer's  name;  (3)  ID 
number  and  shares:  (4)  the  number  of 
rams  purchased  for  the  intended 
purpose  of  breeding;  (5)  the  number  of 
eligible  sheep  enrolled  in  and  eligible 
sheep  improvement  program;  and/or  (6) 
the  type  and  cost  of  the  facility 
improvement.  The  information  is 
needed  to  verify  commodity  and 
producer  eligibility  and  calculate 
payment  amounts.  Without  the 
information  from  the  producers,  FSA 
would  be  unable  to  administer  the 
program  to  provide  direct  payments  to 
the  sheep  and  lamb  operations. 

Description  of  Respondents:  Farm; 
Individuals  or  households;  Business  or 
other-for-profit. 

Number  of  Respondents:  60.000. 

Frequency  of  Responses:  Reporting: 
Annually. 

Total  Burden  Hours:  25,000. 

Agency  is  requesting  and  emergency 
approval  by  May  20,  2000. 

William  McAndrew, 

Departmental  Clearance  Officer. 

|FR  Doc,  00-13236  Filed  5-25-00;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

[TB-OO-09] 

Flue-Cured  Tobacco  Advisory 
Committee— Notice  of  Committee 
Renewal 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACnON:  Notice  of  committee  renewal. 

SUMMARY:  Notice  is  hereby  given  that 
the  Secretary  of  Agriculture  has 
renewed  the  Flue-Cured  Tobacco 
Advisory  Committee  for  an  additional 
period  of  2  years. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
P.  Duncan  III,  Deputy  Administrator. 
Tobacco  Programs,  AMS,  USDA.  300 
12th  Street,  S.W.,  Stop  0280,  Room  502 
Annex  Building,  P.O.  Box  96456, 
Washington,  D.C.  20090-6456,  (202) 
205-0567, 

SUPPLEMENTARY  INFORMATION:  The 
Committee,  which  reports  to  the 
Secretary  through  the  Under  Secretary 
for  Marketing  and  Regulatory  Programs, 
recommends  opening  dates  and  selling 
schedules  for  the  flue-cured  marketing 
area  which  aid  the  Secretary  in  making 
an  equitable  apportionment  and 
assignment  of  tobacco  inspectors.  The 
Committee  consists  of  39  members:  21 
producer  representatives,  10  warehouse 
representatives,  and  8  buyer 
representatives,  representing  all 
segments  of  the  flue-cured  tobacco 
industry  and  meets  at  the  call  of  the 
Secretary'.  The  Secretary  has  determined 
that  renewal  of  this  Committee  is  in  the 
public  interest. 

To  ensure  that  recommendations  of 
the  Committee  take  into  account  the 
needs  of  diverse  groups  served  by  the 
Department,  membership  should 
include,  to  the  extent  practicable, 
persons  with  demonstrated  ability  to 
represent  minorities,  women,  and 
persons  with  disabilities. 

This  notice  is  given  in  compliance 
with  the  Federal  Advisory  Committee 
Act  (5  U.S.C.  App.). 

Dated;  May  22.  2000. 
Paul  W.  Fiddicli, 

Assistant  Secretary  for  Administration. 
[FR  Doc.  00-13239  Filed  5-25-00;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Plantation  Laltes  Project;  Ottawa 
National  Forest,  Houghton  County, 
Michigan 

agency:  Forest  Service.  USDA. 

ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

SUMMARY:  The  USDA-Forest  Service  will 
prepare  an  Environmental  Impact 
Statement  (EIS)  for  the  Plantation  Lakes 
Project  to  disclose  the  effects  of  timber 
harvest,  site  preparation  for  natural  and 
artificial  regeneration,  planting,  road 
management  including:  road 
construction,  reconstruction,  temporary 
road  construction,  obliteration,  and 
motorized  vehicle  closure;  dispersed 
parking  area  installation  and 
improvement,  trail  construction, 
maintenance  of  permanent  openings  for 
wildlife  habitat,  and  classification  of  old 
growth,  in  the  Frost  Opportunity  Area 
on  the  Ontonagon  Ranger  District,  and 
the  Connors.  Kenton.  Plantation  Lakes, 
and  Richard  Lake  Opportunity  Areas  on 
the  Kenton  Ranger  District,  located 
approximately  7  air  miles  northeast  of 
Kenton,  Michigan,  The  purpose  and 
need  for  action  is  to:  (1)  Promote  and 
maintain  processes  which  would 
enhance  natural  species  diversity, 
manage  to  reduce  insect  and  disease 
potential  below  epidemic  levels,  and 
decrease  fire  hazard  in  the  long  term 
while  providing  a  supply  of  wood 
products  for  regional  and  local  needs  to 
help  support  a  stable  economic  base 
within  the  dependent  geographical  area. 
(2)  Maintain  and  enhance  habitat 
capable  of  sustaining  long-term 
populations  of  a  variety  of  wildlife 
species.  (3)  Maintain  a  road  system  that 
allows  for  management  of  National 
Forest  lands  and  provides  for  public 
access  while  meeting  other  resource 
needs,  and  (4)  Provide  dispersed 
recreation  opportunities  to  meet  public 
needs. 

The  DEIS  is  expected  to  be  filed  with 
the  EPA  and  available  for  public  review- 
by  September,  2000. 

dates:  Written  comments  and 
suggestions  should  be  received  on  or 
before  June  26,  2000. 

ADDRESSES:  Written  comments  and 
suggestions  concerning  the  scope  of  the 
analysis  should  be  sent  to  Leanne 
Marten,  District  Ranger,  Ontonagon 
District,  1209  Rockland  Road, 
Ontonagon.  MI  49953. 

FOR  FURTHER  INFORMATION  CONTACT: 

Contact  Allen  Nicholson, 
Interdisciplinary  Team  Leader,  Iron 
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River  Ranger  District.  Phone:  (906)  265- 
5139. 

SUPPLEMENTARY  INFORMATION:  The 
pro)et;t  area  c:c)ntains  approximately 
17.700  acres  within  the  Ottawa  National 
Forest.  Houghton  (k)unty.  Michigan. 
The  legal  location  of  the  National  Forest 
lands  within  the  project  area  are;  all  or 
portions  of  Section  4-10.  15-22,  27-30, 
33,  T48N  R36W:  Sections  1,  12.  24,  25, 
T48N  R37W:  Sections  2»-34,  T49N 
R36W;  Sections  22,  23.  26.  27,  34-36. 
T49N  R37W.  Michigan  Meridian. 

The  Forest  Service  proposes  to 
harvest  approximately  111.000  hundred 
cubic  feet  (equivalent  to  approximately 
60  million  board  feet,  MMBF)  of  timber 
through  a  variety  of  harvest  methods  on 
approximately  7.080  acres  of  forest  land 
Silviculture  systems  include 
approximately  1830  acres  of  salvage- 
modified  clearcut.  1070  acres  of  salvage/ 
sanitation  harvest.  3.250  acres  of 
selection  harvest.  200  acres  of 
shelterwood  preparation  harvest,  and 
730  acres  of  commercial  thinning. 
Connected  actions  include: 
approximately  2120  acres  of  mechanical 
site  preparation  for  natural  and  artificial 
regeneration,  and  supplemental  planting 
on  approximately  140  acres.  An 
estimated  2.5  miles  of  new  system  road 
construction.  8.0  miles  of  system  road 
reconstruction,  and  4.0  miles  of 
temporary  road  construction  would  be 
needed  to  access  timber  harvest  areas. 
Temporary  roads  would  be  evaluated 
based  on  the  proposed  national 
transportation  policy  and  would  be 
either  obliterated  following  completion 
of  sale  activities  or  added  to  the 
classified  road  system  in  the 
Maintenance  Level  1  closed  category. 
The  proposal  also  includes  an  estimated 
3.5  miles  of  system  road 
decommissioning,  permanent  c:losure  or 
obliteration  of  approximately  16  miles 
of  unclassified  roads  currently  closed, 
and  permanent  closure  or  obliteration  of 
approximately  7.5  miles  of  unclassified 
roads  currently  open.  Approximately 
0.5  additional  miles  of  Forest  Road 
1338,  currently  open,  would  be 
managed  as  closed  to  highway  vehicles. 
A  dispersed  parking/camping  area 
would  be  provided  at  this  nt^vv  road 
closure.  Approximately  400  feet  of  new 
trail  and  a  canot?  access  <it  Fcho  Lake 
would  be  constructed,  about  100  feet  of 
trail  would  be  resurfaced  at  Penegor 
Lake,  and  improvements  made  to  small 
parking  areas  at  Penegor  and  Lcho 
Lakes. 

The  proposal  also  includes 
maintaining  approxmiately  1 10  acres  of 
permanent  openings  for  wildlift;  habitat 
and  the  classification  of  approximately 
1660  acres  of  old  growth. 


The  Ottawa  Forest  Plan  provides 
guidance  for  management  activities 
within  the  potentially  affected  area 
through  its  goals,  objectives,  standards 
and  guidelines,  and  management  area 
direction.  The  proposed  projects 
include  activities  in  management  areas 
(MAs)  1.1,2.1.3.1.  and  4.1.  This  proposal 
includes  1 1  openings  greater  than  40 
acres  (size  range  is  approximately  50  to 
480  acres),  to  treat  high-risk  stands  of 
jack  pine  (Regional  Forester  approval  for 
exceeding  the  forty  acre  regeneration 
and  .salvage/sanitation  har\'est  would  be 
required  prior  to  signing  the  Record  of 
Decision). 

Range  of  Alternatives 

The  Forest  Service  will  consider  a 
range  of  alternatives.  One  of  these  will 
be  the  "no  action"  alternative  in  which 
none  of  the  proposed  activities  will  be 
implemented.  Additional  alternatives 
will  examine  varying  levels  and 
locations  for  the  proposed  activities  to 
achieve  the  proposal's  purposes,  as  well 
as  to  respond  to  the  issues  and  other 
resource  values. 

The  EIS  will  analyze  the  direct, 
indirect,  and  cumulative  environmental 
effects  of  the  alternatives.  Past,  present, 
and  projected  activities  on  both  private 
and  National  Forest  lands  will  be 
considered.  The  EIS  will  disclose  site- 
specific  mitigation  measures,  if  needed, 
and  their  effectiveness. 

Preliminary  Issues 

Tentatively,  several  preliminary' 
issues  of  concern  have  been  identified. 
These  issues  are  briefly  described 
below: 

Transportation  System: 
Implementation  of  the  proposed  action 
would  permanently  close  or  obliterate 
roads  not  needed  for  the  transportation 
system,  and  manage  an  additional 
segment  of  road  as  closed  to  some  types 
of  motorized  use.  This  may  affect  the 
publics  ability  to  use  traditional  access 
routes. 

Vegetation:  There  are  large  areas  of 
mature  and  declining  jack  pine  that  are 
at  high  risk  of  loss  to  insects,  disease,  or 
fire.  When  proposed  harvest  areas  are 
added  to  adjacent  recently  harvested 
areas (10-15  years  ago) several 
temporary  open  areas  exceeding  40 
acres  will  be  created. 

Canada  Lynx:  Effective  April  24. 
2000,  the  lynx  was  listed  as  a  threatened 
species  by  the  LIS  Fish  and  Wildlife 
Service  the  lynx  will  be  addressed  in 
the  EIS 

Decisions  To  Be  Made 

The  (Jttawa  Ft)rest  Supervisor  will 
decide  the  following; 


•  Whether  or  not  to  harvest  timber 
and.  if  so.  identify  the  selection  of,  and 
site-specific  location  of,  appropriate 
timber  management  practices 
(silvicultural  prescription,  fuels 
treatment,  site  preparation,  and 
reforestation),  road  construction, 
reconstruction,  and  temporary  road 
construction  necessar>'  to  provide  access 
to  accomplish  treatments,  and 
appropriate  mitigation  measures. 

•  whether  or  not  to  permanently 
close  or  obliterate  roads  and  restrict 
motorized  access,  and  if  so,  where  and 
how. 

•  Whether  or  not  to  maintain 
permanent  openings,  and,  if  so.  the 
location  and  size  of  openings  to  be 
maintained. 

•  What  facilities,  if  any.  should  be 
constructed  to  enhance  dispersed 
recreation  opportunities. 

•  What,  if  any.  specific  project 
monitoring  requirements  would  be 
needed  to  assure  mitigation  measures 
are  implemented  and  effective. 

Public  Involvement  and  Scoping:  In 
Februar>'  1996.  initial  scoping  was  done 
for  the  Trophy  Barr  timber  sale,  now 
one  of  the  projects  included  in  the 
Plantation  Lakes  analysis.  Comments 
received  regarding  the  Trophy  Barr  sale 
project  proposal  prior  to  this  notice  will 
be  included  in  the  documentation  for 
the  EIS.  The  public  is  encouraged  to 
take  part  in  the  process  by 
communicating  or  visiting  with  Forest 
Service  officials  at  any  time  during  the 
analysis  and  prior  to  the  decision.  The 
Forest  Service  will  be  seeking 
information,  comments,  and  assistance 
from  Federal,  State,  and  local  agencies, 
as  well  as  other  individuals  or 
organizations  who  may  be  interested  in. 
or  affected  by,  the  proposed  action.  This 
input  will  be  used  in  preparation  of  the 
draft  and  final  EIS.  The  scoping  process 
will  include; 

•  Identifying  potential  issues. 

•  Identi^'ing  major  issues  to  be 
analyzed  in  depth. 

•  Identifying  alternatives  to  the 
proposed  action. 

•  Identifying  potential  environmental 
effects  of  this  proposed  action  and  the 
alternatives  (i.e.  direct,  indirect,  and 
cumulative  effects  and  connected 
actions). 

Estimated  Dates  for  Filing.  While 
public  participation  in  this  analysis  is 
welcome  at  any  time,  comments 
received  within  30  days  of  the 
publication  of  this  notice  will  be 
especiallv  useful  in  the  preparation  of 
the  Draft  EIS.  The  Draft  EIS  is  expected 
to  be  filed  with  the  Environmental 
Protection  Agency  (EPA)  and  to  be 
available  for  public  review  by 
September.  2000.  At  that  time  EPA  will 
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publish  a  Notice  of  Availability  of  the 
draft  EIS  in  the  Federal  Register.  The 
comment  period  on  the  draft  EIS  will  be 
45  days  from  the  date  the  EPA  publishes 
the  Notice  of  Availability  in  the  Federal 
Register.  It  is  very  important  that  those 
interested  in  the  management  of  this 
area  participate  at  that  time. 

The  final  EIS  is  scheduled  to  be 
completed  by  March.  2001.  In  the  final 
EIS,  the  Forest  Service  is  required  to 
respond  to  comments  and  responses 
received  during  the  comment  period 
that  pertain  to  the  environmental 
consequences  discussed  in  the  draft  EIS 
and  applicable  laws,  regulations,  and 
policies  considered  in  making  a 
decision  regarding  the  proposal. 

Reviewer's  Obligations:  The  Forest 
Service  believes,  at  this  early  stage,  it  is 
important  to  give  reviewers  notice  of 
several  court  rulings  related  to  public 
participation  in  the  environmental 
review  process.  First,  reviewers  of  draft 
environmental  impact  statements  must 
structure  their  participation  in  the 
environmental  review  of  the  proposal  so 
that  it  is  meaningful  and  alerts  an 
agency  to  the  reviewer's  position  and 
contentions.  Vermont  Yankee  Nuclear 
Power  Corp.  v.  NRDC.  435  U.S.  519,  553 
(1978).  Also,  environmental  objections 
that  could  be  raised  at  the  draft 
environmental  impact  statement  stage 
may  be  waived  or  dismissed  by  the 
courts.  City  of  Angoon  v.  Model.  803  F2d 
1016.  1022  (9th  Cir.  1986)  and 
Wisconsin  Heritages.  Inc.  v.  Harris.  490 
F.  Supp.  1334.  1338  (ED.  Wis.  1980). 
Because  of  these  court  rulings,  it  is  very 
important  that  those  interested  in  this 
proposed  action  participate  by  the  close 
of  the  45  day  comment  period  so  that 
substantive  comments  and  objectives 
are  made  available  to  the  Forest  Service 
at  a  time  when  it  can  meaningfully 
consider  and  respond  to  them  in  the 
final  EIS. 

To  be  most  helpful,  comments  on  the 
draft  EIS  should  be  as  specific  as 
possible  and  may  address  the  adequacy 
of  the  statement  or  the  merit  of  the 
alternatives  discussed.  Reviewers  may 
wish  to  refer  to  the  Council  on 
Environmental  Quality  regulations  for 
implementing  the  procedural  provisions 
of  the  National  Environmental  Policy 
Act  at  40  CFR  fl503.3  in  addressing  ' 
these  points. 

Responsible  Official:  Phyllis  A.  Green. 
Forest  Supervisor.  Ottawa  National 
Forest.  E6248  U.S.  2.  Ironwood.  MI 
49938,  is  the  Responsible  Official.  As 
the  Responsible  Official  she  will  decide 
if  the  proposed  project  will  be 
implemented.  She  will  document  the 
decision  and  reasons  for  the  decision  in 
the  Record  of  Decision.  I  have  delegated 
the  responsibility  to  prepare  the  EIS  to 


Leanne  Marten,  District  Ranger, 
Ontonagon  Ranger  District. 

Dated;  May  17.  2000. 
Phyllis  A.  Green. 

Fori'St  SupiTMsor.  Ottawa  .\ational  Forest. 
(FR  Do( .  00-13027  Filed  5-25-00;  8:45  am| 
BILUNG  CODE  341 0-11 -M 


DEPARTMENT  OF  AGRICULTURE 

Rural  Housing  Service 

Notice  of  Request  for  Extension  of  a 
Currently  Approved  Information 
Collection 

agency:  Rural  Housing  Senice  (RHS). 
USDA. 

ACTION:  Proposed  collection:  comments 
request. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  Rural  Housing 
Ser\'ice's  intention  to  request  an 
extension  for  a  currently  approved 
information  collection  in  support  of  the 
program  for  Farm  Labor  Housing  Loan 
and  Grant  Policies,  Procedures  and 
Authorizations  for  Multi-Familv 
Housing. 

DATES:  Comments  on  this  notice  must  be 
received  by  July  25.  2000  to  be  assured 
of  consideration. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Fox,  Senior  Loan  Specialist. 
Multi-Family  Housing  Processmg 
Division.  RHS.  United  States 
Department  of  Agriculture.  Stop  0781, 
1400  Independence  Ave..  SW, 
Washington.  DC  20250-0781, 
Telephone  (202)  720-1624. 

SUPPLEMENTARY  INFORMATION: 

Title:  Farm  Labor  Housing  Loan  and 
Grant  Policies.  Procedures  and 
Authorizations. 

OMB  Number:  0575-0045. 

Expiration  Date  of  Approval:  June  30, 
2000. 

Type  of  Request:  Extension  of  a 
currently  approved  information 
collection. 

Abstract:  The  Rural  Housing  Sen'ice 
(RHS)  is  authorized  under  Section  514, 
516.  and  521  of  Title  V  of  the  Housing 
Act  of  1949.  as  amended,  to  make  initial 
and  subsequent  loans  and  grants  to 
provide  housing  and  related  facilities 
for  domestic  farm  labor.  A  loan  only  can 
be  made  to  a  farmowner,  family  farm 
partnership,  family  farm  corporation,  or 
an  association  of  farmers  whose  farming 
operations  demonstrate  a  need  for  farm 
labor  housing  and  that  is  engaged  in 
agricultural  or  aquacultural  farming 
operations  and  which  will  own  the 
housing  and  operate  it  on  a  nonprofit 


basis.  A  loan  can  also  be  made  to  anv 
limited  partnership  in  which  the  general 
partner  is  a  nonprofit  entity.  A  loan 
and/or  grant  can  be  made  to  public, 
private  nonprofit  organizations  for 
domestic  farm  labor  in  areas  where  need 
exists.  In  some  cases,  rental  assistance 
may  be  provided  to  eligible  tenants. 

RHS  has  the  responsibility  of  assuring 
the  public  that  funds  for  Farm  Labor 
Housing  projects  are  financed  to  build, 
buy,  improve  or  repair  farm  labor 
housing  and  related  facilities.  The 
facilities  financed  are  to  have  decent, 
safe  and  sanitary-  living  conditions  and 
are  managed  and  operated  as  mandated 
by  Congress.  7  CFR  part  1944.  subpart 
D  was  issued  to  set  forth  the  policies 
and  procedures  and  delegation  of 
authority  for  making  initial  and 
subsequent  insured  loans  under  Section 
514  and  grants  under  Section  516  to 
provide  housing  and  related  facilities 
for  domestic  farm  labor  and  to  assure 
that  applicable  laws  and  authorities  are 
carried  out  as  intended. 

With  the  provisions  of  this  regulation. 
RHS  will  be  able  to  provide  the 
financial  assistance  and  necessary- 
guidance  to  applicants  in  the 
development  of  their  project  proposals. 
It  provides  the  Agency  the  capacity  to 
meaningfully  evaluate  the  feasibility  of 
the  proposed  projects.  RHS  will  be  able 
to  assure  Congress  and  the  general 
public  that  all  LH  projects  will  be 
operated  for  purposes  that  are  intended 
and  for  the  benefit  of  those  they  are 
mandated  to  ser\'e. 

The  required  information  is  collected 
on  a  project-by-project  basis  and  is  done 
so  in  accordance  with  the  amended 
Housing  Act  of  1949.  so  that  RHS  can 
provide  guidance  and  be  assured  of 
compliance  with  terms  and  conditions 
of  loan,  grant,  and  or  subsidy 
agreements. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  10.93  hours  per 
response. 

Respondents:  Farms.  Not-for-profit 
Institutions,  and  State.  Local  or  Tribal 
Government. 

Estimated  Number  of  Respondents: 
95. 

Estimated  Number  of  Responses  per 
Respondent:  8.21. 

Estimated  Total  Annual  Burden  on 
Respondents:  8,524  hours. 

Copies  of  this  information  collection 
can  be  obtained  from  Brenda  Frost, 
Regulations  and  Paperwork 
Management  Branch,  Support  Sen'ices 
Division,  at  (202)  692-0037. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary-  for  the  proper  performance 
of  the  functions  of  RHS,  including 
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whether  thu  information  will  have 
practical  utility,  (b)  the  accuracy  of 
RHSs  estimate  of  the  burden  of  the 
proposed  colh'ction  of  information 
including  the  validity  of  the 
methodology  and  assumptions  used,  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collficted;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  tfie  use  of  appropriate 
automated,  electronic,  mecihanical.  or 
other  technological  collection 
techniijues  or  other  forms  of  information 
technology   (Comments  mav  be  sent  to 
Brenda  Frost.  Regulations  and 
Paperwork  Management  Branch.  U.S. 
Department  of  .Agriculture,  Rural 
Development.  .STOP  0743,  1400 
Independence  Ave..  .SVV,  Washington. 
DC  202.50-074:1.  All  responses  to  this 
notice  will  be  summarized  and  iniluded 
in  the  request  for  OMB  approval   .Ml 
comments  will  also  becomt?  a  matter  of 
public  record 

l)Htf(i  M,i\  11).  JOdO. 
Obediah  (i.  Raker,  |r., 

.■\(  linii  Ailniinistnitur.  Hiinil  //diishii,'  Sen  if  c 
IKK  [)<)(    1)0-1  )J  17  1  lii'd  '>-J'i-()l).  H  4'.  .mil 
BILLING  CODE  3410-XV-P 


DEPARTMENT  OF  AGRICULTURE 
Rural  Utilities  Service 

Jackson  County  Lake  Project 

AGENCY:  Rural  Utilities  .Service,  USDA. 
action:  Notice  of  Availability  of  Draft 
Environmental  Impact  Statement  and 
Notice  of  Public  Meeting. 

SUMMARY:  Notice  is  hereby  given  that 
the  Rural  Utilities  Service  (RUS)  is 
issuing  a  Draft  Environmental  Impact 
Statement  (EIS)  for  the  lackson  (bounty 
Lake  Project.  The  Draft  EIS  was 
prepared  pursuant  to  the  National 
Environmental  Policy  .Act  of  1969 
(NEPA)  (U.S.C.  42:U  ft  set].]  in 
accordance  with  the  (Council  on 
Environmental  Quality  ((T^Q) 
regulations  for  implementing  the 
procedural  provisions  of  NEF'A  (40  UFR 
parts  150O-1.50H)  ,ind  RUS  regulations 
(7  CFR  part  1940.  Subpart  C).  RUS 
invites  comments  on  the  Draft  EIS 

The  purpose  of  the  EKS  is  to  evaluate 
the  potential  environmental  impacts  of 
and  alternatives  to  tht;  lackson  Clounty 
Empowerment  Zone  (EZ)  (Community, 
Incorporated  and  lackson  Uounty  Water 
Association's  (lUWA)  applications  for 
financial  assistance  to  provide  water 
supply  for  the  residents  of  lackson 
Clounty  and  parts  of  surrounding 
counties.  The  project,  known  as  the 


lackson  ('ounty  Lake  Proje<:t.  proposes 
to  construct  a  roller-compacted  cc)ncrete 
dam  to  create  a  reservoir  within  lackson 
Uounty.  Kentucky,  and  to  construct  a 
raw  water  transmission  main  from  the 
proposed  reservoir  to  the  JCWA 
Treatment  Plant   A  :U)0-foot  buffer  zone 
surrounding  the  re.servoir  horizontally 
from  the  normal  pool  level  has  been 
pro[)osed  to  protect  the  water  quality  of 
the  reservoir  by  restricting  development 
and  certain  land  uses  in  this  area.  .Also 
included  in  the  proposal  is  the 
construction  of  a  water  intake  structure 
and  a  pumj)  house  to  pump  watt'r  out 
of  the  reservoir.  Proposed  recreational 
development  around  the  reservoir  ma\' 
include  a  boat  ramp,  boat  dock,  public 
beac'h.  hiking  trails,  picnic  areas,  and  a 
primitive  campground 

DATES:  Written  comments  on  this  Draft 
EIS  will  be  accepted  on  or  before  July 
10.  2000  A  public  meeting  will  be  held 
on  June  27.  2000.  The  public  meeting 
will  be  held  in  two  sessions,  one 
beginning  at  10  am  and  one  beginning 
at  7  pin. 

ADDRESSES:  To  send  comments  or  for 
more  information,  ctmtact;  Mark  S. 
Plank.  USDA.  Rural  Utilities  Service. 
Engineering  and  Environmental  Staff, 
1400  Independence  Avenue,  Mail  Stop 
1.571.  Washington  DC.  20250,  telephone 
(202)  720-1B49,  fa.x  (202)  720-0820,  or 
email:  mplank@rus  usda.gov.  Further 
information  can  also  be  obtained  from: 
Thomas  G.  Fern,  State  Director,  USDA. 
Rural  Development  State  Office.  771 
liorporate  Drive,  Suite  200.  Le.xington. 
KY  40503,  telephcme  (606)  224-7300.  or 
fa.x  (606)  224-7340.  The  public  meeting 
will  be  held  in  the  gymnasium  of 
lackson  C'ounty  High  Schrjol,  located  on 
U.S. 421. 

A  copy  of  the  Draft  EIS  can  be 
obtained  or  viewed  online  at  http;// 
www.usda.goy/rus/water/ees/deis- 
jc.htm.  The  files  are  in  a  portable 
document  format  (pdO;  in  order  to 
review  or  print  the  document,  users 
need  to  obtain  a  free  copy  of  .\crobat 
Reader.  The  .Acrobat  Reader  can  be 
obtained  from  http://www.adobe.com/ 
prod  index/acrobat/readstep. html. 

fiopies  of  the  Draft  ELS  will  be 
available  for  public  review  during 
normal  business  hours  at  the  following 
locations: 

lackson  County  Public  Library, 
Courthouse  Square,  PQ  Box  160, 
McKee.  KY  40447.  (t)06)  287-8113 

Natural  Resources  Conscirvation  Service, 
US.  Highway  421  South,  McKee.  KY 
40447. (606)  287-8311 

Iac;ks(in  County  Extension  Servic:e,  263 
US  Highway  421  .South,  PO  Bcjx  188. 
McKee,  KY  40447,  (606)  287-7693 


Kentucky  Highlands  Investment 

Corporation.  362  Old  Whitley  Road. 

Lcmdon.  KY  40741.  (606)  864-5175 
lackson  County  EZ  Community. 

Incorporatt'ci.  McCammon  Ridge 

Road,  PO  Box  280.  McKee.  KY  40447. 

(606) 287-8395 
LISDA  Rural  Development,  771 

C^orporate  Drive,  Suite  200.  Lexington. 

KY  40503.  (606)  224-7300. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Subchapter  (;.  Part  1  (Empowerment 
Zones,  Enterpri.se  (^immunities  and 
Rural  Development  Investment  Areas)  of 
Title  XIll  of  the  Omnibus  Budget 
Re<:onciliation  Ac:t  of  1993.  Jackson 
County,  Kentucky  is  loc:ated  in  an  area 
designated  as  an  Empowerment  Zone/ 
Enterprise  Community  (EZ/EC)  (see 
Federal  Register  Vol.  60,  No.  24. 
February  6,  1995).  The  purpo.se  of  the 
EZ/EC.  initiative  is  to  (>mpower  rural 
c:ommuniti(!s  and  their  residents  to 
create  opportunities  for  economic 
development  as  part  of  a  Federal-State- 
local  and  private  sector  partnership.  The 
proposed  action  is  an  integral 
component  of  the  EZ/EC  initiative  as 
identified  in  the  Kentucky  Highland 
Empowerment  Zone's  Strategic  Plan. 
The  propo.sed  action  will  improve  the 
area's  water  supply  necessary  for 
promoting  economic  development  in 
the  area. 

The  Jackson  County  EZ  Community. 
Inc.  and  the  JCWA  have  applied  for 
financial  assistance  for  the  Jackson 
County  Lake  Project  from  the  following: 
RUS;  Appalachian  Regional 
Commission:  U.S.  Department  of 
Commerc:e,  Economic  Development 
.Administration;  Department  of  Housing 
and  Urban  Development;  Kentucky 
Highlands  Empowerment  Zone;  and 
Kentucky  Tobacc:o  Settlement  money.  In 
accordanc:p  with  40  CFR  1501.5,  Lead 
Agencies,  the  RUS  is  the  lead  Agency 
for  the  EIS  and  the  U.S.  Forest  Service 
is  the  Cooperating  Agency. 

A  number  of  alternatives  were 
evaluated  in  the  EIS  and  were 
determined  to  be  unreasonable  or 
inefficient  due  to  envircmmental  or 
economic  reasons  or  due  to  an 
insufficient  yield  to  meet  the  projected 
water  needs  of  Jackson  County.  These 
alternatives  inc:luded  eleven  reservoir 
sites  throughout  Jackson  County, 
groundwater  devt^lopment,  the 
expansion  of  existing  surface  water 
storage  facilities  within  Jackson  County, 
water  conservation,  and  importing  water 
from  existing  surface  water  resources  in 
surrounding  counties  to  the  JCWA 
Treatment  Plan. 

Three  alternative  sites  for  the  dam 
and  reservoir  were  determined  to  be 
reasonable  for  further  consideration. 
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and  are  evaluated  in  the  EIS  along  with 
the  No  Action  alternative,  these 
alternative  reservoir  sites  include  the 
War  Fork  and  Steer  Fork  site,  the 
Sturgeon  Creek.  8.5  million  gallons  per 
day  (mgd)  site,  and  the  Sturgeon  Creek, 
2.5  mgd  site. 

The  War  Fork  and  Steer  Fork  dam  site 
is  located  about  0.5  miles  southwest  of 
Turkey  Foot  in  eastern  Jackson  County. 
The  dam  would  be  situated  on  War 
Fork,  0.75  miles  north  of  the  confluence 
with  .Steer  Fork.  The  dam  would  be 
about  87  to  107  feet  tall,  760  to  790  feet 
long,  and  102  to  122  feet  wide,  creating 
a  reservoir  with  an  average  yield  of  2.5 
mgd  of  raw  water.  At  a  normal  pool 
elevation  of  980  feet  above  mean  sea 
level  (MSL),  the  surface  area  of  this 
reservoir  would  be  about  116  acres.  At 
a  potential  maximum  floor  elevation  of 
1 ,000  feet  above  MSL.  the  surface  area 
of  the  reservoir  would  be  approximately 
162  acres.  The  total  acreage  for  a 
reservoir  at  maximum  flood  level  at  this 
site,  with  a  300-foot  buffer  extending 
from  normal  pool  level,  would  be  about 
337  acres  of  land.  As  much  of  this  land 
is  currently  part  of  the  Daniel  Boone 
National  Forest,  land  acquisition  at  this 
site  would  require  a  land  exchange  with 
the  U.S.  Forest  Service,  the  War  Fork 
and  Steer  Fork  reservoir  site  has  been 
identified  as  the  Lead  Agency's 
Preferred  Alternative. 

The  Sturgeon  Creek.  8.5  mgd  dam  site 
is  located  near  the  Jackson/Owsley 
County  boundary  line  in  eastern  Jackson 
County.  The  dam  would  be  situated  on 
Sturgeon  Creek,  just  below  the 
confluence  with  Blackwater  Creek.  The 
dam  would  be  about  84  to  100  feet  tall, 
825  to  850  feet  long,  and  99  to  115  feet 
wide,  creating  a  reservoir  with  an 
average  yield  of  8.5  mgd  of  raw  water. 
Due  to  this  greater  yield,  a  reservoir  at 
this  site  might  be  used  as  a  regional 
water  supply  source  to  serve  the  needs 
of  neighboring  counties  in  addition  to 
Jackson  County.  At  a  normal  pool 
elevation  of  990  feel  above  MSL,  the 
surface  area  of  this  reservoir  would  be 
about  467  acres.  At  a  potential 
maximum  flood  elevation  of  1.010  feet 
above  MSL,  the  surface  of  the  reservoir 
would  be  approximately  740  acres.  The 
total  acreage  for  a  reservoir  at  maximum 
flood  level  at  this  site,  with  a  300-foot 
buffer  extending  from  normal  pool  level, 
would  be  about  1,119  acres  of  land,  all 
of  this  land  is  currently  privately 
owned.  Implementation  of  the  project  at 
this  site  would  require  the  relocation  of 
residents  currently  living  on  the  project 
at  this  site  would  require  the  relocation 
of  residents  currently  living  on  the 
project  site  and  the  clemolition  or 
relocation  of  existing  structures  in  this 
area,  including  homes,  barns,  and 


outbuildings.  There  would  also  be 
connected  actions  associated  with  the 
project  at  this  site,  such  as  plugging 
water  and  oil  wells  in  the  project  area, 
closing  existing  septic  and  storage  tanks, 
and  relocating  roadways,  such  as  KY  30. 

The  Sturgeon  Creek,  3.5  mgd  dam  site 
is  located  near  the  Jackson/Owsley 
County  boundary  line  in  eastern  Jackson 
County.  The  dam  would  be  situated  on 
Sturgeon  Creek,  about  0.6  miles  above 
the  confluence  with  Blackwater  Creek. 
The  dam  would  be  about  64  to  67  feet 
tall.  500  to  600  feet  long,  and  104  to  107 
feet  wide,  creating  a  reservoir  with  an 
average  yield  of  3.5  mgd  of  raw  water. 
At  a  normal  pool  elevation  of  980  feet 
above  MSL.  the  furace  area  of  this 
reservoir  would  be  about  264  acres.  .At 
a  potential  maximum  flood  elevation  of 
1 ,000  feet  above  MSL,  the  surface  area 
of  the  reservoir  would  be  approximately 
440  acres.  The  total  acreage  for  a 
reservoir  at  maximum  flood  level  at  this 
site,  with  a  300-foot  buffer  extending 
from  normal  pool  level,  would  be  about 
643  acres  of  land.  All  of  this  land  is 
currently  privately  owned. 
Implementation  of  the  project  at  this  site 
would  require  the  relocation  of 
residents  currently  living  on  the  project 
site  and  the  demolition  or  relocation  of 
existing  structures  in  this  area, 
including  homes,  barns,  and 
outbuildings.  There  would  also  be 
connected  actions  associated  with  the 
project  at  this  site,  such  as  plugging 
water  and  oil  wells  in  the  project  area, 
closing  existing  septic  and  storage  tanks, 
and  relocating  roadways,  such  as  KY  30. 

Some  major  potential  environmental 
impacts  associated  with  the 
implementation  of  the  proposed  action 
that  are  common  to  all  three  dam  and 
reservoir  sites  include  a  significant, 
beneficial  increase  in  recreational 
opportunities  provided  by  the  reservoir, 
moderately  significant  changes  in 
property  values  in  the  vicinity  of  and 
increases  in  business  development 
induced  by  the  proposed  reser\'oir, 
moderately  significant  impacts  to 
downstream  aquatic  biota  and  riparian 
vegetation  due  to  decreased  water 
quality;  and  significant  impacts  on  the 
visual  quality  of  the  area,  both  adverse 
and  beneficial. 

There  are  also  major  potential  site- 
specific  environmental  impacts 
associated  with  the  implementation  of 
the  project.  The  project  at  the  War  Fork 
and  Steer  Fork  site  would  have  slightly 
greater  adverse  impacts  on  downstream 
water  quality  as  a  result  of  construction 
activities,  due  to  the  Wild  and  Scenic 
Study  River  status  of  the  downstream 
river  segment.  In  addition,  there  would 
be  a  more  significant  adverse  impact  on 
terrestrial  plants  and  wildlife  due  to 


permanent  elimination  of  forest  habitat 
at  this  site.  The  Federally-endangered 
India  bat  (Myotis  sodalis]  is  also  more 
likely  to  utilize  this  site  for  foraging 
than  either  of  the  Sturgeon  Creek  sites, 
although  it  is  unlikely  that  the  project 
will  have  an  adverse  effect  on  the  local 
population  of  these  bats. 

Major  potential  environmental 
impacts  are  similar  at  both  of  the 
Sturgeon  Creek  rese^^•oir  sites. 
Implementation  of  the  project  at  these 
sites  would  result  in  a  significant  loss  of 
Prime  and  other  important  farmland, 
moderately  significant  changes  to 
roadway  struc:turp  due  to  the  necessary 
relocation  of  KY  30.  and  moderately 
significant  permanent  changes  in  land 
uses  within  the  project  area.  The  project 
would  likely  result  in  significant 
disruption  of  community  structure  and 
social  relations  due  to  necessary 
residential  relocations  from  either  of  the 
project  areas.  There  would  also  be  a 
more  significant  adverse  impact  on 
human  health  and  safety  in  the  event  of 
a  dam  failure  at  either  of  the  Sturgeon 
Creek  sites.  In  addition,  a  preliminary 
cultural  resources  survey  indicated  a 
potentially  significant  archeological  site 
within  the  boundaries  of  both  Sturgeon 
Creek  reservoir  sites,  which  would 
require  Phase  II  testing,  and  the 
potential  for  historic  sites  and 
undisturbed,  intact  cultural  deposits  to 
be  located  there. 

With  this  notice,  RUS  invites  any 
affected  Federal.  State,  and  local 
Agencies  and  other  interested  persons  to 
comment  on  the  Draft  EIS  RUS  will 
hold  a  public  meeting  on  June  27.  2000. 
in  the  gymnasium  of  Jackson  County 
High  School,  located  on  U.S.  421.  This 
public  meeting  will  be  held  in  two 
sessions,  one  beginning  at  10  a.m.  and 
one  beginning  at  7  p.m.  In  accordance 
with  40  CFR  Section  1503.1 .  Inviting 
Comments,  the  purpose  of  the  meeting 
will  be  to  solicit  comments  from 
interested  parties  on  the  Draft  EIS  for 
the  Jackson  County  Lake  Project. 

Throughout  the  Jackson  County  Lake 
Project  EIS.  two  definitions  of  the  No 
Action  alternative  were  analyzed.  The 
first  definition,  identified  in  the  EIS  as 
the  No  Change  alternative,  describes  a 
situation  in  which  nothing  is  done  to 
meet  the  projected  water  and  recreation 
needs  of  Jackson  County.  The  .No 
Change  alternative  was  determined  to  be 
unreasonable  due  to  the  documented 
need  for  water  in  Jackson  County. 
Therefore,  a  second  definition, 
identified  as  the  No  Action  alternative 
in  the  EIS,  was  also  analyzed.  The  No 
Action  alternative  assumes  that, 
although  a  dam  and  reservoir  will  not  be 
constructed  to  meet  the  needs  of  Jackson 
County,  other  activities  will  occur  to 
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increase  the  current  water  supply, 
although  in  insufficient  amounts  to 
meet  the  projected  needs.  These 
activities  may  include  drilling 
additional  water  wells  throughout 
Iac:kson  County,  constructing  water 
transmission  lines  from  existing 
resources,  such  as  intermittent  streams, 
within  the  County  to  the  |(^VVA 
Treatment  Plant,  or  water  conservation. 
The  major  environmental  and  human 
health  and  safety  impacts  that  would 
result  from  implementation  of  the  No 
Action  alternative  include:  Significant, 
continued  lack  of  recreation  needs 
within  lackson  tiounty  and  the 
surrounding  region;  a  moderatelv 
significant  ailverse  impact  on  human 
health  and  safetv  due  tf)  an  insufficient 
water  supplv;  a  signifit:ant  impediment 
to  growth  of  industrv.  residential 
devleopment.  and  emphnrnent  in 
lackson  County;  an  impediment  to  other 
development  goals  of  the  EZ/EC;  and  a 
signific:ant  potential  to  adversely  and 
disproportionatelv  cdfec:t  minority  or 
low-income  groujjs  dut?  to  further 
economic  degradation  and  dut;  to 
adverse  health  impacts  associated  with 
an  insuficient  wati;r  supipiv 

Dalfd;  M,i\  IJ.    JOtlO 
|nhn  P.  Romano, 

Drfititv  Ailniini-'Initiir.  W'ntrr  tiiiii 

Hin  iruniiifntdl  /'roynniis 

IKK  l)(i(    00-1  i2')4  Filcii  5-25-00;  H;4:)  ,iml 

BILLING  CODE  3410-15-M 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Procurement  List;  Additions 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  .Severely 

Disabled, 

ACTION:  Additions  to  the  Procurement 

list. 


SUMMARY:  This  ac:tion  adds  to  the 
Prficurement  List  commodities  to  hi- 
furnished  bv  nonprofit  ageiu.ies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 
EFFECTIVE  DATE:  June  2fi.  liOOO 
ADDRESSES:  Conunittee  for  Purchase 
Vrnm  People  Who  Are  Blind  or  Severely 
Disabled,  lefferson  Plaz<i  2.  Suite  lOHOO, 
1421  lefferson  Davis  Highway. 
Arlington,  Virginia  22202-  t2,T't 
FOR  FURTHER  INFORMATION  CONTACT: 
Louis  K.  Bartalot  (7():i)  fi(),l-774() 
SUPPLEMENTARY  INFORMATION: 

On  February  4  and  March  M.  2t)()(), 
the  (k)mmittee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled  published  notices  {b^  F.K. 


.5492  and  17255)  of  proposed  additions 
to  the  Procurement  List. 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  commodities  and  impact  of  the 
additions  on  the  current  or  most  recent 
contractors,  the  Committee  has 
determined  that  the  commodities  listed 
below  are  suitable  fur  procurement  by 
the  Federal  Government  under  41  U.S.C. 
46-48C  and  41  CFR  51-2  4 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
(.ommodities  to  the  Government. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  current  contractors 
for  the  commodities. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
I  ommodities  to  the  Government. 

4.  Th(>re  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Dav  .Act  (41  U.S.C.  46-48(:)  in 
connection  with  the  commodities 
proposed  for  addition  to  the 
Procuriunent  List. 

.•\f:cordingly.  the  following 
c;ommodities  art-  hereby  added  to  the 
Procurement  List: 

Blanket  Set,  Bed 

654,5-00-9  ll-lJUU 

Thumbtacks.  Maptacks  and  Pushpins 

751C>-00-272-6HHri  (Thumbtacks) 
751l)-0(>-272-6887  (Thumbtacks) 
7510-00-272-3099  (Maptacks) 
7510-00-285-5844  (Maptacks) 
7510-00-940-0935 (Pushpins) 

This  action  does  not  affect  current 
( ontracts  awarded  prior  to  the  effective 
(late  of  this  addition  or  opticms  that  may 
be  exercised  under  those  contracts. 

Leon  \.  Wilson,  |r.. 

hsfi'iiln  f  Dirfi  tor 

IKK  Ddi    l)0-I.(.nti  Filed  .'j-2.'i-(llJ.  a  •».")  ,iiii| 

BILLING  COD€  6353-01 -P 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Procurement  List;  Proposed  Additions 

AGENCY:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 


ACTION:  Proposed  Additions  to 
Procurement  List. 

SUMMARY:  The  Committee  has  received 

proposals  to  add  to  the  Procurement  List 
commodities  and  services  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  cire  blind  or 
have  other  severe  disabilities. 

Comments  Must  Be  Received  on  or 
Before:  lune  26.  2000, 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  lefferson  Plaza  2.  Suite  10800. 
1421  Jefferson  Davis  Highway, 
Arlington.  Virginia  22202-3259. 
FOR  FURTHER  INFORMATION  CONTACT: 
Louis  R.  Bartalot  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION: 

This  notice  is  published  pursuant  to 
41  U.S.C.  47(a)(2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  commodities  and  services 
listed  below  from  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  and  services  tti  the 
Government. 

2.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  ser\'ices  to  the 
Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  lavits-Wagner- 
O'Day  Act  (41  IIS.C,  46-48c)  in 
connection  with  the  commodities  and 
ser\'ices  propr)sed  for  addition  to  the 
Proc:urement  List.  Comments  on  this 
certification  are  invited  Commenters 
should  identify  the  statement(s) 
underlying  the  certification  on  which 
they  are  providing  additional 
information. 

The  following  commodities  and 
services  have  been  proposed  for 
addition  to  Procurement  List  for 
production  by  the  nonprofit  agencies 
listed: 

Commodities 

PVA  Sponge  Mop  Refill 
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M,R.  1037 

NPA:  The  Lighthouse  for  the  Bhnd,  hic. 

Seattle,  Washington 
Cover.  Mattress 
7210-00-140-4235 
NPA:  Winston-Salem  Industries  for  the 

Blind,  Winston-Salem,  North  Carolina 
Nonfat  Dry  Milk 
8910-00-NSH-OOOl 
NPA:  Advocacy  and  Resources  Corp. 

(ARC).  Cookeville.  Tennessee. 

Transylvania  Vocational  Services, 

Inc..  Brevard.  North  Carolina 

Services 

Grounds  Maintenance 

U.S.  Army  Reserve  Centers  at  the 
following  locations: 
Lydia  Street  Ext..  Waterbury. 

Connecticut 
Phelps  Road.  East  Windsor,  Connecticut 

AMSA  69 

26  Seamans  Lane.  Milford.  Connecticut 
499  Mile  Lane.  Middletown. 
Connecticut 

AMSA  72 

536  Spring  Street,  Windsor  Locks, 

Connecticut 
200  Wintergreet  Avenue.  New  Haven, 

Connecticut 
180  High  Street.  Fairfield,  Connecticut 
South  Quaker  Lane,  West  Hartford, 

Connecticut 
NPA:  CW  Resources,  Inc,  New  Britain, 

Connecticut 

Janitorial/Custodial 

Bureau  of  Land  Management. 
Montana  State  Office  Fire  Office 
Complex  for  the  following  locations  in 
Billings.  Montana: 
The  Fire  Operations  and  Air  Tanker 

Base  Building,  1299  Rimtop  Drive 
Billings  Zone  Fire  Cache  Building, 

Airport  Industrial  Park  IP-7.  551 

Northview  Drive 
NPA:  Community  Options  Resource 

Enterprises.  Inc..  Billings.  Montana 

Janitorial/Custodial 

Bureau  of  Land  Management.  Carlsbad 
Field  Office.  620  East  Green  Street. 
Carlsbad.  New  Mexico 

Leon  A.  Wilson,  Jr. 

Exfcutivf  Director. 

[FR  Doc.  00-13317  Filed  5-25-00;  8:45  ami 

BILUNG  CODE  6353-01 -P 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  Utah  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 


regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the  Utah 
Advisory  Committee  to  the  Commission 
will  convene  at  6  p.m.  and  adjourn  at 
8  p.m.  on  Thursday.  June  22,  2000.  at 
the  Horizonte  School.  1234  So.  Main 
Street.  Salt  Lake  City.  Utah  84101.  The 
purpose  of  the  meeting  is  to  discuss 
civil  rights  issues  in  the  State  and  plan 
future  activities. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact  John 
Dulles,  Director  of  the  Rocky  Mountain 
Regional  Office,  303-866-1040  (TDD 
303-866-1049).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  ten  (10)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC.  May  19.  2000. 
Lisa  M.  Kelly, 

Special  Assistant  to  the  Staff  Director. 
Regional  Programs  Coordination  i'nit. 
|FR  Doc.  00-13214  Filed  5-25-00;  8:45  ami 
BILLING  CODE  6335-01 -P 


DEPARTMENT  OF  COMMERCE 

Submission  for  0MB  Review; 
Comment  Request 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Census  Bureau. 

Title:  2000  Panel  of  the  Survey  of 
Income  and  Program  Participation. 
Wave  3. 

Form  Numbeiisj:  SIPP/CAPI 
Automated  Instrument. 

Agencv  Approval  Number:  0607- 
0865. 

Type  of  Request:  Revision  of  a 
currently  approved  collection. 

Burden:  37.650. 

Number  of  Respondents:  26.250. 

Avg  Hours  Per  Response:  30  minutes. 

Needs  and  Uses:  The  Census  Bureau 
conducts  the  Survey  of  Income  and 
Program  Participation  (SIPP)  to  collect 
information  concerning  the  distribution 
of  income  received  directly  as  money  or 
indirectly  as  in-kind  benefits.  SIPP  data 
are  used  by  economic  policymakers,  the 
Congress,  state  and  local  governments, 
and  Federal  agencies  that  administer 
social  welfare  and  transfer  payment 
programs  such  as  the  Department  of 


Health  and  Human  Ser\ices.  the 
Department  of  Housing  and  Urban 
Development,  and  the  Department  of 
Agriculture. 

The  SIPP  is  a  longitudinal  survey,  in 
that  households  in  the  panel  are 
interviewed  at  4-month  intervals  or 
waves  over  the  life  of  the  panel.  The 
duration  of  a  panel  is  typically  3  to  4 
years.  The  length  of  the  2000  SIPP  Panel 
is  subject  to  the  approval  of  budget 
initiatives  but  is  currently  scheduled  for 
one  year  and  will  include  three  waves 
of  interviews. 

The  survey  is  molded  around  a 
central  core  of  labor  force  and  income 
questions,  health  insurance  questions, 
and  questions  concerning  government 
program  participation  that  remain  fixed 
throughout  the  life  of  the  panel.  The 
core  questions  are  asked  in  Wave  1  and 
are  updated  during  subsequent 
interviews.  The  core  is  supplemented 
with  additional  questions  or  topical 
modules  designed  to  answer  specific 
needs. 

This  request  is  for  clearance  of  the 
topical  modules  for  Wave  3.  The  core 
questionnaire  and  topical  modules  for 
Waves  1  and  2  were  cleared  previously. 
The  topical  modules  for  Wave  3  are: 
Medical  Expenses  and  Utilization  of 
Health  Care  (Adults  and  Children); 
Work  Related  Expenses  and  Child 
Support  Paid;  and  Assets.  Liabilities, 
and  Eligibility.  Wave  3  interviews  will 
be  conducted  from  October  2000 
through  January  2001.  Additionally,  a 
reinterview  for  quality  control  purposes 
will  be  conducted  with  a  small 
subsample  of  respondents  throughout 
the  life  of  the  panel. 

Affected  Public:  Individuals  or 
households. 

Frequency:  Even-  4  months. 

Respondent's  Obligation:  Voluntary. 

Legal  Authority:  Title  13,  United 
States  Code.  Section  182. 

OMB  Desk  Officer:  Susan  Schechter. 
(202)  395-5103.' 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier. 
DOC  Forms  Clearance  Officer.  (202) 
482-3272.  Department  of  Commerce, 
room  5033.  14th  and  Constitution 
Avenue,  N\V.  Washington.  DC  20230  (or 
via  the  Internet  at  LEngelme@doc.goy). 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  Susan  Schechter.  OMB  Desk 
Officer,  room  10201.  New  Executive 
Office  Building,  Washington.  DC  20503. 
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ndlcit    M<l\   J  I    JIHHl 

Madeleine  Clayton, 

Mdnaf^fnit'tit  Aiuilvst.  ( >ttHf  o/  ttir  t  :hii-t 

Infornuitinn  ( Hfurr 

|FK  L)<K   ()(>-i  !,;'«>  Kiifil  ri-,;:.-<Mj.  h  4.')  .iini 

BILLING  COOC  3S1(M)7-P 


DEPARTMENT  OF  COMMERCE 

Submission  for  0MB  Review; 
Comment  Request 

D(X:  has  suhmitttni  to  the  Office  of 
Mandgemunt  and  Budget  (OMB)  for 
ciearancf!  the  following  [iroposal  for 
coiieclum  of  information  under  the 
provisions  of  thn  Paperwork  Reduction 
Act  (44  use  chapter  35) 

Aj^ency:  (lensus  Bureau. 

Title  Survey  of  Housing  Starts,  Sales, 
and  (Completions 

Form  NumbvrisI  SOC-Qi/SF.  I,  SOC- 
Ql/MF  1 

Ai^eniv  Apprftviil  Suinber  0G07- 
0110 

Tvpf  of  Hf(]"fst  Kxtension  of  a 
currently  approved  collection 

Burden  9.;iil.S  hours 

Number  of  Respondents   26.000. 

Avfi  Hours  Per  Response  fi  minutes 

\'eeds  anil  I  'ses  The  US  Uensus 
Bureau  is  requesting;  an  e.xtension  of  the 
currently  approved  collection  for  the 
Survey  of  Housing  .Starts.  .Sales,  and 
(Completions,  also  known  <is  the  Survey 
of  (Construction  (S(K!) 

(iovernment  agencies  <ind  private 
companies  use  statistics  from  the  .SOC 
to  monitor  and  evaluate  the  large  and 
dynamic:  housing  construction  industry 
From  the  .S(KC.  three  prini:ipal  economic 
indicators  are  proiluced:  Housing  .Starts. 
New  Home  Sales,  and  Housing 
Completions.  In  addition,  a  number  of 
other  statistical  series  are  produced, 
including  extensive  information  on  the 
physical  characteristics  of  new 
residential  buildings,  and  indexes 
measuring  rates  of  inflation  in  the  price 
of  new  buildings  These  statistics  are 
based  on  a  sample  of  residential 
buildings  in  permit-issuing  places  and  a 
road  canvass  in  a  sample  of  land  areas 
not  covered  by  building  permit  systems. 

We  mail  survey  forms  to  the 
respondents  to  complete.  A  few  days 
later,  field  representatives  either  call  or 
visit  the  respondents  to  enter  their 
survey  responses  into  a  laptop  computer 
using  Computer  Assisted  Personal 
Interviewing  ((CAPl).  Approximately 
26.000  buildings  are  selected  in  the 
sample  each  year.  The  Builder,  real 
estate  agent,  rental  agent,  ot  new  h(.'mo 


owner  is  contacted  an  average  of  4. .14 
times  (at  monthly  intervals)  over  the 
course  of  the  building  project 

Affected  Public  Businesses  or  other 
for-profit  organizations. 

Frequency  Monthly. 

Respondent's  Obligation  Voluntary 

L*',i{(j/.-\L///iorifv  Title  13  l'  SC. 
Section  182. 

OMB  Desk  Officer:  Susan  Schechter. 
(202)  395-.5103' 

(Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
(.ailing  or  writing  Linda  Engelmeier. 
IXMC  Forms  Clearance  Officer.  (202) 
4H2-3272,  Department  of  (Commerce, 
room  ,S033.  14th  and  (Constitution 
Avenue.  NVV.  Washington,  D(C  20230  (or 
via  the  Internet  at  LEngelme@doc,gov). 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publii;ation  of  this 
noti(  (•  to  .Sus.in  Schechter.  OMB  Desk 
Officer,  room  10201,  New  Fxecutive 
Offici'  Building.  Washington,  D(C  20503, 

D.iI.mI    M,i\  J  t.  JOOO 
Madeleinf^  (Clayton, 

\/(j;i(ji,'''""''i'  Annlwt   I  H'liit'nl  thrChifl 
Inliirnnitinn  (>tti(  cr 

il  K  !)()(     OO-MJ'ir  KiNhI  .'i-,;.')-0().  H  4i  ,iml 
BILLING  COOC  3S1(M>7-# 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

Regulations  and  Procedures  Technical 
Advisory  Committee;  Notice  of 
Partially  Closed  Meeting 

The  Regulations  and  Procedures 
Technical  Advisory  (Committee  (RPTA(C) 
will  meet  |une  13.  2000.  9:00  am.. 
Room  3HH4.  in  the  Herbert  C.  Hoover 
Building.  14th  Street  betw(?en 
(Constitution  and  Pennsylvania 
Avenutjs.  NW.  Washington  D(C  The 
(Committee  advises  the  Office  of  the 
Assistant  Secretary  for  Export 
Administration  on  implementation  of 
the  Export  Administration  Regulations 
(EAR)  and  provides  for  continuing 
review  to  update  the  EAR  as  needed. 

Agenda 

Public  Session 

1   Opening  remarks  by  the 
(Chairperson 

2.  Presentation  of  papers  or  comments 
by  the  public. 

3.  Update  on  pending  regulatory 
revisions. 


4.  Update  on  BXA  policies  under 
review. 

5.  Discussion  of  deemed  export  rule. 

6.  Discussion  of  BXA  compliance 
initiatives. 

7.  Discussion  of  regulations  relating  to 
encryption  and  high  performance 
computers. 

Closed  Session 

8.  Discussion  of  matters  properly 
classified  under  Executive  Order  12958, 
dealing  with  the  U.S.  export  control 
program  and  strategic  criteria  related 
thereto, 

A  limited  number  of  seats  will  be 
available  for  the  public  session. 
Reservations  are  not  accepted.  To  the 
extent  that  time  permits,  members  of  the 
public  may  present  oral  statements  to 
the  Committee.  The  public  may  submit 
written  statements  at  any  time  before  or 
after  the  meeting.  However,  to  facilitate 
the  distribution  of  public  presentation 
materials  to  the  Committee  members, 
the  (CommittfH"  suggests  that  presenters 
forward  the  public  presentation 
materials  prior  to  the  meeting  to  the 
following  address:  Ms.  Lee  Ann 
Carpenter.  OSIES/EA/BXA  MS:  3876. 
14th  St  &  (Constitution  Ave,.  NW. 
Washington.  DC  20230, 

The  Assistant  Secretary'  for 
Administration,  with  the  concurrence  of 
the  delegate  of  the  General  (Counsel, 
formally  determined  on  January'  12, 
1999,  pursuant  to  section  10(d)  of  the 
Federal  Advisor>'  Committee  Act.  as 
amended,  that  the  series  of  meetings  or 
portions  of  meetings  of  the  Committee 
and  of  any  .Subcommittees  thereof, 
dealing  with  the  classified  materials 
listed  in  5  USC,  552b(c)(l)  shall  be 
exempt  from  the  provisions  relating  to 
public  meetings  found  in  section 
10(a)(1)  and  10(a)(3)  of  the  Federal 
Advison,'  Committee  Act,  The  remaining 
series  of  meetings  or  portions  thereof 
will  be  open  to  the  public. 

A  copy  of  the  Notice  of  Determination 
to  close  meetings  or  portions  of 
meetings  of  the  Committee  is  available 
for  public  inspection  and  copying  in  the 
(Central  Reference  and  Records 
Inspection  Facility.  Room  6020,  U.S. 
Department  of  Commerce.  Washington. 
DC.  For  more  information,  call  Lee  Ann 
Carpenter  at  (202)  482-2583. 

Dated   Mdv  22,  2000. 
Lee  Ann  CCarpenter, 

(Committee  Liaison  Officer 

|KR  Dor  00-n2.'S3  Filed  5-25-00:  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-570-«36] 

Glycine  From  the  People's  Republic  of 
China:  Extension  of  Time  Limit  for 
Preliminary  Results  of  tfie  New  Shipper 
Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce, 

ACTION:  Notice  of  extension  of  time  limit 
for  preliminary'  results  of  antidumping 
duty  administrative  review. 

SUMMARY:  The  Department  of  Commerce 
('"the  Department")  is  extending  the 
time  limit  for  the  preliminary  results  of 
a  new  shipper  review  of  glycine  from 
the  People's  Republic  of  (China 
("China"),  This  review  covers  one 
Chinese  producer.  Nantong  Dongchang 
Chemical  Industry-  Corp,  ("Nantong"). 
for  the  period  March  1.  1999  through 
August  31.  1999, 

EFFECTIVE  DATE:  May  26.  2000, 

FOR  FURTHER  INFORMATION  CONTACT: 

Maria  Dybczak  at  (202)  482-5811;  Office 
of  AD/CVD  Enforcement.  Group  III. 
(3ffice  9.  Import  Administration, 
International  Trade  Administration. 
U.S,  Department  of  Commerce.  14th 
Street  and  Constitution  Avenue.  NW. 
Washington.  D.C.  20230. 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1.  1995. 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  ("the 
Act")  by  the  Uruguay  Round 
Agreements  Act  ("URAA"). 

Postponement  of  Preliminary  Results 

The  Department  has  determined  that 
it  is  not  practicable  to  issue  its 
preliminary  results  of  the  administrative 
review  within  the  current  time  limit  of 
June  28,  2000,  See  Decision 
Memorandum  from  Edward  C.  Yang, 
Office  Director  to  Joseph  A.  Spetrini, 
Deputy  Assistant  Secretary, 
Enforcement  Group  III,  May  16,  2000. 
The  Department  is  extending  the  time 
limit  for  completion  of  the  preliminarv' 
results  until  August  28.  2000  in 
accordance  with  Section  751(a)(2)(B)(iy) 
of  the  Act. 

The  deadline  for  the  final  results  of 
this  review  will  continue  to  be  90  days 
after  the  signature  date  of  the 
preliminary'  results. 


Dated;  May  16.  2000. 

Joseph  A.  Spetrini, 

Deputy  Assistant  Secretary.  Enforcement 
Group  III. 

(FR  Doc.  00-13321  Filed  5-25-00;  8:45  am] 

BILLING  CODE  3510-OS-P 

DEPARTMENT  OF  COMMERCE 
intemational  Trade  Administration 

[A-337-804] 

Certain  Preserved  Mushrooms  From 
Chile:  Preliminary  Rescission  of 
Antiditmping  Duty  Administrative 
Review 

AGENCY:  Import  Administration, 

International  Trade  Administration. 

Department  of  Commerce. 

ACTION:  Notice  of  preliminar\'  rescission 

of  antidumping  duty  administrative 

review. 


SUMMARY:  In  response  to  a  timely 
request  from  the  petitioners, '  on 
January'  26.  2000,  the  Department  of 
Commerce  published  a  notice  of 
initiation  of  an  administrative  review  of 
the  antidumping  duty  order  on  certain 
preserved  mushrooms  from  Chile  with 
respect  to  Nature's  Farm  Products 
(Chile)  S.A.  and  Ravine  Foods  Inc. 
covering  the  period  August  5.  1998. 
through  November  30.  1999.  See 
Initiation  of  Antidumping  and 
Countervailing  Dutv  Administrative 
Reviews.  65  FR  42280  (January  26, 
2000),  -  The  Department  of  Commerce  is 
now  preliminarily  rescinding  this 
review  as  a  result  of  the  absence  of 
imports  and  entries  into  the  United 
States  of  subject  merchandise  during  the 
period  of  review. 
EFFECTIVE  DATE:  May  26,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  J.  Goldberger  or  Katherine 
Johnson.  Import  Administration. 
International  Trade  Administration. 
U.S.  Department  of  Commerce.  14th 


'  Ttu'  pf'titinniTs  are  th(>  t^oalilidii  fur  Fair 
Prpsi'r\pd  Miishrodm  Tradp  whirh  includi-s  thr 
.American  Mushniom  Institute  and  the  fnlicujnu 
doniesli(  rompanies.  L.K,  Biuvnian.  Im   . 
Nottingliam,  1',^;  Modern  .Miishr'.ionis  Farms.  Ini ., 
Tuughkernamcjn.  P.\.  Monterre\'  Miishrodms,  Inr  . 
W.itsanvilie.  CIA;  Mmint  Laurel  Canninj;  Corp.. 
Temple.  P.\.  Mushrcioms  Canning  (^ompanv. 
Kennetl  .Square.  P.\:  .Soulhwciod  Farms.  Hi){;k,essin. 
UE;  .Sunny  Dell  Fuods,  Inc.,  Oxford,  ]'.\:  Inited 
C.annmg  Corp  ,  North  Lima,  OH 

■CJn  December  14,  1M99,  the  Department 
published  a  notice  of  "Opportunit\  To  Request 
.Administrative  Review"  which  inadvertenth 
omitted  the  antidumping  dutv  order  on  preserv  ed 
mushrooms  from  Chile.  Therefore,  on  December  Hi. 
1999.  the  Department  informed  interested  parlies 
that  the\  tould  n-quesl  an  administrative  re\  lew  of 
the  antidumping  duty  order  on  (ertain  preserved 
mushrooms  from  {;hile  no  later  than  lanuarv  .i, 
2000 


Street  and  Constitution  Avenue.  NW. 
Washington,  DC  20230;  telephone;  (202) 
482-4136  or  (202) 482-4929. 
respectively. 

SUPPLEMENTARY  INFORMATION: 
Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930.  as 
amended  ("the  Act"),  are  references  to 
the  provisions  effective  January  1.  1995. 
the  effective  date  of  the  amendments 
made  to  the  Act  by  the  Uruguay  Round 
Agreements  Act.  In  addition,  unless 
otherwise  indicated,  all  citations  to  the 
Department  of  Commerce's  regulations 
are  to  19  CFR  part  351  (1999), 

Background 

On  January-  21.  2000.  the  Department 
("the  Department")  issued  the 
antidumping  questionnaire  to  Nature's 
Farm  Products  (Chile)  S.A.  ("NFP")  via 
its  U.S.  parent.  Nature  Farm  Products. 
Inc..  and  Ravine  Foods  Inc.  ("Ravine"), 
a  Canadian  company.  On  Januar\-  26. 
2000.  the  Department  published  a  notice 
of  initiation  of  an  administrative  review 
of  the  antidumping  duty  order  on 
certain  preser\'ed  mushrooms  from 
Chile  with  respect  to  NFP  and  Ravine 
(65  FR  4228).  On  February  28.  2000. 
Ravine  advised  the  Department  that  the 
company  did  not  export  the  subject 
merchandise  to  the  United  States  during 
the  period  of  review  ("POR  "). 

To  confirm  the  accuracy  of  Ravine's 
claim,  the  Department  performed  a 
customs  query  on  entries  of  the  subject 
merchandise  exported  from  Chile  and 
Canada.  In  so  doing,  the  Department 
examined  U.S.  Customs  import 
statistics,  and  found  no  imports  of  the 
subject  merchandise  by  Ravine.  NFP.  or 
any  other  company  from  Chile  to  the 
United  States  during  the  period  of 
review  ("POR  ").  We  also  found  no 
imports  of  the  subject  merchandise  from 
Canada.  Accordingly,  there  is  no  basis 
for  applying  facts  available  in  this 
instance  with  regard  to  NFP.  which  did 
not  respond  to  our  questionnaire.  See 
March  14.  2000.  memorandum.  "U.S. 
Customs  Data  on  Imports  of  the  Subject 
Merchandise.  "  from  David  J.  Goldberger 
to  Irene  Darzenta  Tzafolias.  The 
petitioners  did  not  comment  on  these 
findings. 

Scope  of  the  Review 

The  products  covered  b\  this  review 
are  certain  preserved  mushrooms 
whether  imported  whole,  sliced,  diced, 
or  as  stems  and  pieces.  The  preserved 
mushrooms  covered  under  this  review 
are  the  species  Agaricus  bisporus  and 
Agaricus  bitorquis.  "Preserved 
mushrooms"  refer  to  mushrooms  that 
have  been  prepared  or  preser\ed  by 
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cleaning,  blanching,  and  .sometimes 
.slicing  ur  cutting.  These  mushrooms  are 
then  packed  and  heated  in  containers 
including  but  not  limited  to  cans  or 
glass  jars  in  a  suitable  liquid  medium, 
including  but  not  limited  \o  water, 
brine,  butter  or  butter  sauce.  Preserved 
mushrooms  may  be  imported  whole, 
sliced,  diced,  or  as  stems  and  pieces, 
hicluded  within  the  scope  of  this  review 
are  "brined"  mushrooms,  which  are 
presalted  and  packed  in  a  heavy  salt 
solution  to  provisionally  preserve  them 
for  further  processing. 

Excluded  from  the  sc:ope  of  this 
review  are  the  following:  (1)  All  other 
species  of  mushroom,  including  straw 
mushrooms:  (2)  all  fresh  and  chilled 
mushrooms,  including  "refrigerated"  or 
"quick  blanched  mushrooms ';  (3)  dried 
mushrooms;  (4)  frozen  mushrooms;  and 
(.S)  "marinated,"  "acidified"  or 
"pickled"  mushrooms,  which  are 
prepared  or  preserved  bv  means  of 
vinegar  or  acetic  acid,  but  may  contain 
oil  or  other  additives. 

The  merchandise  subject  to  this 
review  is  <:lassifiable  under  subheadings 
20(),T.  1000.27.  2003.1000  :!  1 . 
2003.1000  ,17,  2003.1000.43. 
2003  1000.47,  2003.1000  .^.t.  and 
0711 .90.4000  of  the  Harmonized  Tari  ff 
.Schedule  of  the  United  .States  ("UTS") 
.Mthnugh  the  HT.S  sul)heaiiings  are 
provided  for  convenience  and  tlustoms 
purposes,  our  written  description  of  the 
scope  nf  this  review  is  dispositive. 

Preliminary  Resci.ssiun  of  Review 

Pursuant  to  14  CFK  351  213(d)(3),  the 
Department  may  rescind  an 
■idmmistrative  review,  in  whole  or  onlv 
with  respect  to  a  p.irticular  ex[)orter  or 
producer,  if  the  Secretarv  concludes 
that,  (luring  the  period  covered  bv  the 
review,  there  were  no  entries,  exports, 
or  sales  of  ttie  subjec  t  mere  handise 
.Since  the  evidence  shows  that  there 
were  no  entries  of  certain  preserved 
mushrooms  made  bv  am-  exporter  or 
producer  from  (Ihile  during  the  POR.  we 
are  preliminarily  ri'scinding  this  review 
in  accordance  with  14  (!F-'K 
.151.213(d)(3).  The  ( ,ish-deposit  rate  tor 
NFP  and  "All  Other"  producers/ 
exporters  of  the  subiect  merchandise 
will  remain  at  14H  51  perrent.  the  r.ite 
established  in  the  most  recent  segiiu-nt 
of  this  i)roceeding  (fit  FK  5t)f)13. 
October  22,  U»«)H) 

This  notice  is  published  in 
.ui.onianie  with  I'tCFKiSl  213((l)(4) 


D.iti'ii  M.iv  I'J,  2n()() 
Richard  W.  Moreland, 

Deputy  Assislditl  Sfi  n-turv  for  Import 

Adntinistratiuii 

IKK  U<)(  .  0()-1331't  Filfd  i-li.i-OO;  8  ■»,■)  aiii| 

BILLING  CODE  3910-OS-M 


OEPARTMEKT  OF  COMMERCE 
International  Trade  Administration 

[A-588-054;  A-588-6041 

Tapered  Roller  Bearings,  Four  Inches 
or  Less  In  Outside  Diameter,  anc^ 
Components  Thereof,  From  Japan  and 
Tapered  Roller  Bearings  and  Parts 
Thereof,  Finished  and  Unfinished, 
From  Japan;  Antidumping  Duty 
Administrative  Reviews;  Time  Limits 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Dftpartment  of  Commerce. 

ACTION:  Notice  of  extension  of  time 
limits 

SUMMARY:  The  Department  of  Commerce 

(the  Department)  is  extending  the  time 
limits  for  the  preliminary  results  of  the 
149H-149M  administrative  reviews  of  the 
antidumping  finding  (A-588-054)  and 
dutv  order  (A-5HH-«04)  on  tapered 
roller  bearings  from  [apan.  These 
reviews  cover  3  manufacturers/ 
exporters  of  the  subject  merchandise  to 
the  I'nited  States  and  the  period 
Oc:tober  1.  1998  through  September  30. 
1999. 

EFFECTIVE  DATE:  Mav  2K.  2000 

FOR  FURTHER  INFORMATION  CONTACT: 

Deborah  .Sfdtt  at  (202)  482-2057  or 
Robert  lames  at  (202)  482-0049, 
Antidumping  and  C.ountervailing  Dutv 
Knforcement  Group  III.  Office  Eight, 
Import  .^dministration,  International 
Trade  .•\dministratioii,  US   Department 
of  (iommerce.  14th  Street  and 
Constitution  .-Xveiuie  N'W  ,  Washington. 
DC  20230 

SUPPLEMENTARY  INFORMATION:  He(  ause  it 
is  not  prartu  able  to  complete  tlu'se 
reviews  within  the  normal  statutorv 
time  limit,  the  Department  is  extending 
thr  time  limits  for  completion  of  the 
preliminar\'  results  until  October  31. 
2000  in  ac  c:ordanc;e  with  section 
751(a)(3)(A)  of  the  Tariff  Ac:t  of  1930.  as 
.iinended   See  Mt-morandum  from 
loseph  A.  .Spetrini  to  Trov  H.  Oibb,  on 
file  in  Room  B-099  of  the  main 
Commerce  building  The  deadline  for 
the  firi.il  results  of  this  review  will 
continue  to  be  120  days  after 
publication  of  the  preliminar\'  results. 
These  extensions  are  in  accordance 
with  section  751(a)(3)(A)  of  the  Tariff 


Act  of  1930,  as  amended  (19  U.S.C.  1675 
(a)(3)(A)). 

Datfd   May  15.  2000. 
loseph  A.  Spetrini, 

nfpiit\  Assistant  Si'crvlim'.  AD  (A'D 
Enforrcmrnt  Cmup  III 

IKK  Uoc    1)0-1  iUH  Kilcd  5-:;.=)-0();  HA5  ami 
BILUNQ  CODE  3S10-OS-f> 

DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Application  for  Duty-Free  Entry  of 
Scientific  Instrument 

Pursuant  to  Section  6(c)  of  the 
Educational.  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651;  80  Stat.  897;  15  CFR  part 
301),  we  invite  comments  on  the 
question  of  whether  an  instrument  of 
equivalent  scientific  value,  for  the 
purposes  for  which  the  instrument 
shown  below  is  intended  to  be  used,  is 
being  manufactun^d  in  the  United 
States. 

Comments  must  comply  with  15  (;FR 
301.5(a)(3)  and  (4)  of  the  regulations  and 
be  filed  within  20  days  with  the 
Statutory  Import  Programs  Staff,  L'.S. 
Department  of  Commerce.  Washington. 
D("  20230,  .-\pplic;ations  mav  be 
examined  Ijetween  8:30  a.m.  and  5  p.m. 
in  Room  4211.  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue.  NW..  Washington,  DC. 

Docket  .Xumbcr:  00-010.  Applicant: 
Tulane  University.  6823  St.  Charles 
Avenue.  New  Orleans.  LA  70118-5698, 
Instrument  Electron  Microscope.  Model 
IEM-2010.  SUmufdcturer:  JEOL  Ltd., 
lapan  Intended  r.sf .  The  instrument  is 
intended  to  be  used  for  the  study  of 
microstructure  of  metals,  metal  oxide 
fibers,  ceramics,  semiconductors, 
composite  materials,  and  geological 
samples.  In  these  studies,  the 
microscope  is  used  to  measure  particle 
and  c;rvstal  sizes  and  morphologies, 
crvstalline  structure  and  d-spacing  of 
crystallographic  plnnes,  chemical 
compositicm  and  distribution,  and 
number  and  extent  of  defects.  In 
addition,  the  instrument  will  be  used  to 
train  graduate  students  so  that  they  will 
better  understand  the  microscopy 
analysis  of  their  samples.  Application 
accepted  hv  Commissioner  of  Customs: 
April  12.  2000. 

Frank  W.  Creel, 

I)irr<  tor^  Stalutan  Inipurl  /Yoijru/Ji.s  Staff. 
IKK  I)ii(    00-1  i  ^20  Kiiccl  ">-25-()0;  8:45  am] 
BILLING  CODE  3S10-OS-P 
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DEPARTMENT  OF  COMMERCE 

National  institute  of  Standards  and 
Technology 

[Docket  Number:  000505126-0126-01 
RIN  0693-ZA37 

Materials  Science  and  Engineering 
Laboratory,  NIST  Center  for  Neutron 
Research  Supplemental  Grants 
Program— Availability  of  Funds 

AGENCY:  National  Institute  of  Standards 
and  Technology.  Commerce. 
ACTION:  Notice, 


SUMMARY:  The  purpose  of  this  notice  is 
to  inform  potential  applicants  that  the 
National  Institute  of  Standards  and 
Technology  Center  for  Neutron  Research 
(NCNR)  is  establishing  a  supplemental 
program  within  the  Materials  Science 
and  Engineering  Laboratory  (MSEL) 
Grants  Program,  offering  financial 
assistance  in  the  field  of  Neutron 
Scattering  Research  and  Spectroscopy. 
DATES:  Proposals  for  the  NCNR 
Supplemental  Grants  Program  must  be 
received  no  later  than  5:00  p.m.  Eastern 
Standard  Time  (June  26.  2000). 
Applications  received  after  the  closing 
time  and  date  will  not  be  accepted,  and 
they  will  be  returned  to  the  sender. 
ADDRESSES:  Each  applicant  must  submit 
one  signed  original  and  two  paper 
copies  of  a  proposal  with  a  Grant 
Application  (Standard  Form  424.  Rev. 
7/97  series  and  other  required  forms)  to 
Denise  Sullivan.  National  Institute  of 
Standards  and  Technologv,  NIST  Center 
for  Neutron  Research.  STOP  8560. 
Gaithersburg,  Maryland  20899-8560, 
Phone  (301)  975-5831.  Facsimile, 
electronic  mail,  and  other  forms  of 
electronic  application  submissions  will 
not  be  accepted. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Denise  Sullivan  (301)  975-5831. 
SUPPLEMENTARY  INFORMATION: 

Catalog  of  Federal  Domestic 
Assistance  Nome  and  Number. 
Measurement  and  Engineering  Research 
and  Standards— 11.609. 

Authority:  .As  authorized  undiT  15  I'.S.C;. 
272(b)(7)  and  (c  )(lfi),  the  .MSEl,  conducts  a 
bHsi(  and  applied  researcli  program  directly 
and  through  grants  and  (  ooperative 
agreements  to  eligible  rec  ipients, 

Program  DescriptionA^biectives 

The  primary  objective  of  the 
supplemental  program  in  Neutron 
Research  is  to  develop  new  areas  of 
neutron  instrumentation  with  emphasis 
on  cold  neutrons:  to  explore  and 
develop  new  areas  of  neutron  scattering 
science,  with  emphasis  on 
macromolecular  science,  condensed 


matter  physics,  and  chemistry;  to  assist 
and  train  facility  users  in  their  research, 
and  to  conduct  other  outreach  and 
educational  activities  that  advance  the 
use  of  neutrons  by  U.S.  university  and 
industrial  scientists. 

Eligibility 

The  NCNR  Supplemental  Grants 
Program  will  be  open  to  colleges  and 
universities  in  the  United  States. 

Funding  Instrument 

The  funding  instrument  will  be  a 
cooperative  agreement,  to  allow 
substantial  NIST  involvement  in 
directing  and  collaborating  on  the  scope 
of  work. 

Funding  Availability 

Proposals  will  be  considered  for 
research  projects  with  durations  up  to 
five  years,  subject  to  the  availability  of 
funds,  satisfactory'  progress,  and 
continuing  relevance  to  the  objectives  of 
the  NIST  Center  for  Neutron  Research. 
The  anticipated  level  of  funding  for  th 
supplemental  program  in  Neutrm 
Research  in  the  MSEL  Grant      rogram  is 
for  one  ward  of  up  to  S2,000,«     i  per 
year. 


Proposal  Review  and  EvaJ- 
Criteria 


'H 


Proposals  will  be  reviewed  in  .  fwo- 
step  process.  First,  an  indept .   i'nt. 
objective  panel  of  at  least  three 
individuals  knowledgeable  about 
neutron  scattering  research  and 
spectroscopy  will  conduct  a  technical 
review  of  proposals,  bas-d  on  the 
evaluation  criteria.  Second,  the  Center 
Director  will  make  the  final  award 
selection.  In  making  the  final  award 
selection,  the  Center  Director  will  take 
into  consideration  the  results  of  the 
panel's  evaluations,  including  rank,  the 
compatibility  of  the  applicant's  proposal 
with  the  program  objectives  of  the 
NCNR.  and  the  Center  Director's 
judgment  as  to  which  application,  when 
the  slate  is  taken  as  a  whole,  is  likely 
to  best  further  the  objectives  of  the 
NCNR  Supplemental  Grants  Program, 
described  above  in  the  "Program 
Description/Objectives"  section.  If  an 
award  is  made  to  an  applicant 
inconsistent  with  the  ranking  by 
technical  reviewers,  the  Center  Director 
shall  justif>'  the  selection  in  writing.  The 
final  approval  of  the  selected 
application  and  award  of  a  cooperative 
agreement  will  be  made  by  the  NIST 
Grants  Officer  based  on  compliance 
with  program  requirements  and  whether 
the  recommended  applicants  appear 
competently  managed,  responsible,  and 
committed  to  achieving  project 


objectives.  The  decision  of  the  Grants 
Officer  is  final. 

For  the  NCNR  Supplemental  Grants 
Program,  the  evaluation  criteria  the 
technical  reviewers  will  use  in 
evaluating  the  proposals  are  a  follows: 

1.  Qualifications  and  experience  of 
the  Principle  Investigator  in  neutron 
scattering  research,  as  demonstrated  by 
extensive  publications  and  invited 
lectures  in  condensed  matter  physics, 
chemistry',  material  science, 
macromolecular  science  or  raited  fields. 
(15%) 

2.  Qualifications  and  experience  of 
the  proposed  staff  of  the  university  in 
neutron  scattering  research  or  in  related 
scientific  or  engineering  areas  that  are 
key  to  the  activities  contained  in  the 
proposal,  as  demonstrated  by  resumes  of 
staff  proposed  for  this  program.  (25%) 

3.  Quality  of  the  proposed  research 
and  development  plan  and  its  potential 
impact  on  neutron  scattering  science, 
pdrticularly  in  the  areas  of 
macromolecular  science,  condensed 
matter  physicb.  and  chemistry.  (30"o) 

4.  Quality  of  the  plan  in  the  tern  s  of 
providing  research  assistance  to  L'  5. 
neutron  researchers  using  the  NCNR 
facilities  and  related  training,  education. 
and  outreach;  plan.  (20%) 

5.  Quality  of  the  plan  for  special 
engagement  and  outreach  to  minnritv  or 
female  students,  professional  scientists. 
'T  institutions,  (10"r.) 

Award  Period 

Proposals  will  be  considered  for 
research  projects  with  a  duration  of  up 
to  five  years.  When  a  proposal  for  a 
multi-year  award  is  appro\ed.  funding 
will  generally  be  provided  for  onh  the 
first  year  of  the  program.  If  an 
application  is  .selected  for  funding.  NIST 
has  no  obligation  to  provide  any 
additional  funding  in  connection  with 
that  award.  Renewal  of  an  award  to 
increase  funding  or  extend  the  period  of 
performance  is  at  the  total  discretion  of 
,NIST,  Funding  for  each  subsequent  year 
of  a  multi-year  proposal  will  be 
contingent  upon  satisfactory  progress, 
continued  relevance  to  the  mission  of 
the  NCNR  program,  and  the  availability 
of  funds. 

Matching  Funds 

This  program  does  not  require  the 
recipient  to  provide  any  matching 
funds. 

Application  Kit 

An  application  kit.  containing  all 
required  application  forms  and 
certifications  is  available  bv  contacting 
Ms.  Denise  Sullivan.  (301)  975-5831. 
The  application  kit  includes  the 
following: 
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,SF424  (Rev  7/97}— AMPLICATION  FOR 
FEDERAL  ASSISTANCE 

SF  424A  (Rnv  7/97)— BUDCET 

INFORMATION— Non-Con.strurtinn 
F'rDgrain.s 

SF424B  (Rdv  7/97)— A,SSUR.\NCE.S— 
Non-C^nn.stniction  F'ro^ram.s 

CD  511  (7/91)— CERTIFICATION 
RECARDINC;  DEBARMENT, 
SUSPENSION.  AND  OTHER 
RESPONSIBILITY  MATFERS.  DRUC- 
FREE  WORKPLACE  REQl  HREMENTS 
AND  LOBBYINi; 

c:D  .S12  (7/91)— CERTIFICATION 

re(;ardinc  debarment, 
suspension,  inelicibility  and 

VOLUNTARY  EXt:Ll!SION— LOWER 

TIER  C:OVERED  TRANSACTIONS 

AND  LOBBYINC 
SF-LLL— DISCLOSURE  OF  LOBBYIN(; 

ACrnVITIES 
CLX- ,14b— APPLICANT  FOR  FUNDINC 

ASSISTANCE 

Paperwork  Reduction  Act 

Tilt!  ,Staii(Lini  F-'nriii  424  and  other 
,St<m(lariI  F-'iirm.s  in  tlie  iipplicatuin  kit 
<ire  siiF))e(:t  to  the  re(|iiirenients  of  ttie 
Paperwork  Reduction  .Xtt  .ind  have 
ht!en  approved  hv  OMB  under  Control 
No.  ();J4H-()()4;L  ();14H-()()44.  (I,WH-0{)4(), 
():i4B-0()4H.  and  ()(i().S-()()()l 

Notwithstanding  anv  other  provi.sioii 
of  the  law.  no  person  is  reiiuire<l  to 
respond  to,  nor  shall  <inv  person  be 
subject  to  a  penalty  for  failure  to  coinpi\ 
with  a  (  ollection,  subject  to  the 
re(|uirenients  of  the  F'aperwork 
Reduction  Act,  unless  th.it  collection  of 
information  displays  <i  currently  valiti 
OMB  Control  Number 

Additional  Requirement.s 

Prinuin,'  Application  Cfrtifitation'i 
All  primary  applicant  institutions  nuisf 
submit  a  completed  form  CD-51 1. 
"(iertifications  Regarding  Debarment, 
Suspensiim  and  Other  Res[>onsihilitv 
Matters,  Drug-Free  Workplace 
Requirements  and  Lobbying"  and  the 
following  explanations  must  be 
provided; 

1.  Nonprocurt'tiifnt  Pfbarment  and 
Suspension  Prosp«<:tive  participants  (as 
defined  at  US  CFR  part  26,  swition  10.5) 
are  subject  to  15  CFR  part  2t). 
"Nonprocurement  Debarment  and 
Suspension"  and  the  related  sef:tion  of 
the  certification  form  pres(:riF)ed  above 
applies; 

2.  Druff-Free  Workplace.  Grantees  (as 
defined  at  15  CFR  part  26,  section  605) 
are  subject  to  15  CFR  part  26,  subpart 
F,  'Government  wide  Requirements  for 
Drug-Free  Workplace  (Grants)"  and  the 
related  section  of  the  certification  form 
prescribed  above  applies; 

.1.  AntiLohbyinf^.  Persons  (as  defined 
at  15  CFT^  part  28,  section  105)  are 


subject  to  the  lobbying  provisions  of  31 
U  ,S.{;    1352.  "Limitation  on  use  of 
appropriated  funds  to  influence  certain 
F<nleral  contacting  and  financial 
transactions,"  and  the  lobbying  section 
of  the  certification  form  prescribed 
above  applies  t{)  applications/bids  for 
grants,  co«)perative  agreements,  and 
contracts  for  more  than  SIOO.OOO.  and 
loans  and  loan  guarantees  for  more  than 
Si 50.000.  or  the  single  family  maximum 
mortgage  limit  for  affe<;ted  programs, 
whichever  is  greater 

4.  Anti-U)l)r)vinfi  Disc  losiire  Anv 
applicant  institution  that  has  paid  or 
will  pay  for  lobbying  using  anv  funds 
must  submit  ai\  SF — LL.  "Disclosure  of 
Lobbying  Activities."  as  nnjuired  under 
15  CFR  part  28,  appendix  B 

5   Linver-TitT  Certifications. 
Recipients  shall  require  applicant/ 
bidder  institutions  for  subgrants. 
contracts,  subcontracts,  or  othi'r  lower 
tier  covered  transactions  at  .inv  tier 
under  the  awaril  to  submit,  if 
,q)[)licable,  a  completed  Form  (!I>-512, 
'Certifi(:ati(ms  Regarding  Debarment. 
.Suspension.  Ineligibility  and  \'oluntarv 
Exi  lusion — Lower  Tier  (Covered 
Iransactions  anil  Lobbying"  and 
disclosurt!  form.  ,SF — LLL.  "Disc  losure 
of  Lobbying  .Activities  "  Form  (T)-512  is 
intended  for  the  use  of  recipients  and 
should  not  be  transmitted  to  NIST  ,SF — 
LLL  submitted  by  any  tier  recipient  or 
subrecipient  should  be  submitted  to 
NIST  in  accordance  with  the 
instructions  ( nntained  in  the  award 
document 

Name  Check  Reviews 

.Ml  for-profit  and  non-profit 
applic:ants  will  be  subject  to  a  name 
(  hec  k  review  pro<:ess  Name  checks  are 
intended  to  reveal  if  anv  key  individuals 
associated  with  the  applicant  have  been 
convicted  of  or  are  presently  facing, 
criminal  (  harges  such  as  fraud,  theft, 
perjury,  or  other  matters  which 
significantly  re  fled  on  the  applicant's 
management  honesty  or  financial 
integrity  Form  CD-346  must  be 
completed  for  all  personnel  with  key 
programmatic  or  fiduciary 
r<!sponsibilities 

Preaward  Activities 

Applicants  (or  their  institutions)  who 
incur  any  costs  prior  to  an  award  being 
made  do  so  solely  at  their  own  risk  of 
not  being  reimbursed  by  the 
(iovernment.  Notwithstanding  any 
verbal  assurance  that  may  have  been 
provided,  there  is  no  obligation  on  the 
part  of  NIST  to  cover  pre-award  costs. 

No  Obligation  for  Future  Funding 

If  an  application  is  accepted  for 
funding,  DOC  has  no  obligation  to 


provide  any  additional  future  funding  in 
connection  with  that  award.  Renewal  of 
an  award  to  increase  funding  or  extend 
the  period  of  performance  is  at  the  total 
discretion  of  NIST. 

Past  Performance 

Unsatisfactory  performance  under 
prior  Federal  awards  may  result  in  an 
application  not  being  considered  for 
funding. 

False  Statements 

\  false  statement  on  an  application  is 
grounds  for  denial  or  termination  of 
funds,  and  grounds  for  possible 
punishment  by  a  fine  or  imprisonment 
as  provided  in  18  U.S.C.  1001. 

Delinquent  Federal  Debts 

No  award  of  Federal  funds  shall  be 
made  to  an  applicant  who  has  an 
outstanding  delinquent  Federal  debt 
until  either: 

1  The  delinquent  account  is  paid  in 
full, 

2  A  negotiated  repayment  schedule  is 
established  and  at  least  one  payment  is 
received,  or 

3  Other  arrangements  satisfactor>'  to 
DoC;  are  made. 

Indirect  Costs 

Regardless  of  any  approved  indirect 
cost  rate  applicable  to  the  award,  the 
maximum  dollar  amount  of  allocable 
indirt»ct  costs  for  which  the  DoC  will 
reimburse  the  Recipient  shall  be  the 
lesser  of: 

(a)  the  Federal  Share  of  the  total 
allocable  indirect  costs  of  the  award 
based  on  the  negotiated  rate  with  the 
cognizant  Federal  agency  as  established 
by  audit  or  negotiation;  or 

(b)  the  line  item  amount  for  the 
Federal  share  of  indirect  costs  contained 
in  the  approved  budget  of  the  award. 

Purchase  of  American-Made  Equipment 
and  Products 

Applicants  are  hereby  notified  that 
they  are  encouraged,  to  the  greatest 
practicable  extent,  to  purchase 
American-made  equipment  and 
products  with  funding  provided  under 
this  program. 

Federal  Policies  and  Procedures 

Recipients  and  subrecipients  under 
each  of  the  above  grant  programs  shall 
be  subject  to  all  Federal  laws  and 
Federal  and  Departmental  regulations, 
policies,  and  procedures  applicable  to 
financial  assistance  awards. 

Each  of  the  above  grant  programs  does 
not  directly  affect  any  state  or  local 
government. 

Applications  under  these  programs 
are  not  subject  to  Executive  Order 
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12372.  "Intergovernmental  Review  of 
Federal  Programs." 

Executive  Order  Statement 

This  funding  notice  was  determined 
to  be  "not  significant"  for  purposes  of 
Executive  Order  12866. 

Dated:  May  22.  200U. 
Karen  H.  Brown, 

Drputy  Dirt-rtor.  .N7.S'7 

iFK  Uoc    00-i;<299  I'ilecl  .•)-2.5-()():  8:45  am] 

BILLING  CODE  3S10-13-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  the  Secretary 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

Solicitation  of  Public  Comments  on 
Establishing  a  Review  Process  for 
Mandatory  Conditions  Developed  by 
the  Departments  of  the  Interior  and 
Commerce  in  the  Context  of 
Hydropower  Licensing 

AGENCIES:  Office  of  the  Secretary. 

Interior;  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

(Commerce. 

ACTION:  Notice  of  solicitation  of  public 

comments. 

summary:  The  Department  of  the 
Interior  and  the  Department  of 
Commerce  (Departments)  have 
committed  to  establishing  a  review 
process  for  the  mandatory  conditions 
and  prescriptions  the  Departments 
develop  as  part  of  the  Federal  Energy 
Regulator^'  Commission's  hydropower 
licensing  proceedings  under  part  1  of  the 
Federal  Power  Act.  The  Departments 
have  convened  a  joint  drafting 
committee  to  develop  such  a  process 
and.  with  the  input  of  the  public  and 
agency  field  staffs,  will  be  exploring  a 
variety  of  options  in  the  coming  months. 
DATES:  Comments  must  be  submitted  by 
lune  26.  2000. 

ADDRESSES:  Please  submit  all  comments 
to  Liz  Bimbaum,  U.S.  Department  of  the 
Interior,  Solicitor's  Office,  MS-6352. 
1849  C  Street,  NW  20240.  or  by  email: 
<MARP@ios.doi.gov>. 
FOR  FURTHER  INFORMATION  CONTACT:  Liz 
Bimbaum,  U.S.  Department  of  the 
Interior,  202-208-4423,  or  Stephen 
Waste.  U.S.  Department  of  Commerce, 
301-713-2325,  extension  182, 
SUPPLEMENTARY  INFORMATION: 

Background 

Pursuant  to  Part  I  of  the  Federal 
Power  Act,  16  U.S.C.  791a  et  seq.,  the 


Department  of  the  Interior  and 
Department  of  Commerce  possess 
certain  authorities  in  the  process  for 
licensing  non-federal  hydroelectric 
generating  facilities.  Although  the  final 
licensing  decision  lies  with  the  Federal 
Energy  Regulatory  Commission 
(Commission),  various  bureaus  of  the 
Departments  provide  input  to  the 
Commission  on  a  number  of  issues 
related  to  the  license  application. 
Among  others,  the  Departments' 
authorities  include  the  U.S.  Fish  and 
Wildlife  Ser%'ice's  and  National  Marine 
Fisheries  Service's  authority  to 
prescribe  fishways  under  section  18  of 
the  Federal  Power  Act.  16  U.S.C.  811. 
and  the  Secretary  of  the  Interior's 
authority  with  respect  to  land 
"reservations"  that  may  contain  non- 
federal hydropower  project  works,  to 
establish  conciitions  "necessary  for  the 
adequate  protection  and  utilization  of 
such  reservations"  under  section  4(e)  of 
the  Federal  Power  Act,  16  U.S.C.  797(e). 
These  reservations  may  include  lands 
managed  principally  by  the  U.S.  Fish 
and  Wildlife  Service,  the  National  Park 
Service,  the  Bureau  of  Land. 
Management,  the  Bureau  of  Reclamation 
and  the  Bureau  of  Indian  Affairs. 

The  Federal  Power  Act  states  that 
bcjth  section  18  prescriptions  and 
section  4(e)  conditions  must  be 
included  in  any  license  issued  by  the 
Commission.  The  mandatory  nature  of 
these  prescriptions  and  conditions  has 
been  upheld  by  Federal  courts, 
including  the  Supreme  Court. 
Escondido  Mutual  Water  Co.  \.  La  Jolki 
Band  of  Mission  Indians.  466  U.S.  765 
(1984);  Bangor  Hydroelectric  Co.  v. 
FERC.  78  F.3d  659  (D.C.  Cir.  1996): 
American  Rivers  v.  FERC.  129  F.3d  99 
(2d  Cir.  1997);  American  Rivers  v.  FERC. 
187  F.3d  1007  (9th  Cir.  1999).  After 
incorporation  into  a  license,  the 
prescriptions  and  conditions  are  subject 
to  judicial  review  under  the  appeal 
procedures  of  the  Federal  Power  Act. 
which  places  exclusive  jurisdiction  in 
the  Federal  courts  of  appeals  (16  U.S.C. 
8251(b)). 

Currently,  the  Departments  try  to 
work  closely  with  the  license  applicant 
in  developing  mandatory  prescriptions 
and  conditions.  However,  the 
Departments  understand  the  interest  of 
licensees  and  others  in  having  a  more 
formal  opportunity  to  provide  input  on 
the  Departments'  mandatory  conditions 
before  FERC  issues  a  license.  Such  a 
review  process  mechanism  would 
provide  an  opportunity  for  the 
Departments  and  interested  parties  to 
work  together  to  improve  prescriptions 
and  conditions  in  advance  of  license 
issuance.  While  it  is  generally  thought 
that  this  process  would  only  be 


appropriate  in  a  traditional  process 
licensing,  the  Departments  will  also 
evaluate  whether  such  a  mechanism 
should  be  available  for  prescriptions 
and  conditions  developed  during 
negotiations  under  the  Commission  s 
alternative  licensing  procedure,  or  other 
settlement  negotiations. 

Before  the  Departments  can  establish 
a  review  process,  a  number  of  issues 
must  be  considered  and  addressed.  The 
Departments  do  not  wish  to  institute  a 
review  process  that  causes  significant 
delays  in  developing  prescriptions  and 
conditions,  or  creates  unnecessary 
procedural  burdens  on  the  Commission, 
licensees,  or  on  to  balance  the  need  to 
obtain  timely,  meaningful  input  with 
their  legal  obligation  to  support 
conditions  and  prescriptions  with 
substantial  evidence  in  the  record. 
Furthermore,  in  consideration  of 
increasingly  significant  resource 
constraints,  the  Departments  must  adopt 
a  procedure  that  is  not  too  burdensome. 

Timing  will  be  a  particularly 
important  consideration  in  establishing 
a  review  process.  While  the 
Departments  often  have  an  opportunity 
to  review  and  comment  on  draft 
hydropower  licensing  applications 
before  the  applications  are  due.  they 
typically  do  not  see  the  final  license 
application  until  it  is  submitted  to  the 
Commission.  The  Departments  therefore 
have  very  little  time  to  analyze  the 
application  and  develop  appropriate 
prescriptions  and  conditions.  In 
addition,  thev  often  must  wait  to  receive 
additional  environmental  information 
before  being  able  to  develop  section  18 
prescriptions  or  Section  4(e)  conditions. 
Commission  rules  ask  that  the 
Departments  submit  prescriptions  and 
conditions  within  60  days  after  the 
Commission  determines  that  the 
application  is  complete  and  ready  for 
environmental  review.  Where  there  is 
sufficient  information  to  support  a 
preliminary  prescription  or  condition, 
the  Departments  normally  take  this  time 
to  develop  prescriptions  and  conditions 
that  address  the  application  as  written, 
leaving  little  time  for  any  kind  of  review 
process.  Once  the  prescriptions  and 
conditions  have  bean  submitted,  the 
Commission's  regulations  provide  a 
narrow  45-day  comment  period  for 
public  comments.  Therefore,  in 
developing  a  review  process,  the 
Departments  must  consider  whether  to 
delay  their  submissions  to  the 
Commission  in  order  to  accommodate 
the  new  process,  use  the  time  period 
already  contemplated  under  the 
Commission's  regulations,  or  take 
otherstreps  to  integrate  this  new  process 
into  the  licensing  procedure. 
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Issues  To  Be  Addressed 

Hasfd  on  thr  cited  (diisidfrations.  tho 
Dt'partincnt.s  arc  sffkiiij;  piihiii 
c()mmt;nt  on  tht^  follovvin^i;  qiicstiDiis 

1    Should  <i  rtnifw  pnx  fss  be  adopti'd 
and.  if  so.  what  kind  of  pro*  ess  should 
be  ostahlisfit'd  ' 

2.  If  so,  how  (  ould  such  a  process  be 
into^rated  into  thi"  (Commission's 
current  licensing  procedures  in  a  tiinelv 
<ind  efficient  manner '  To  meet  the 
( onstraints  of  timeliness  and  resource 
limitations,  <ire  changes  needed  in  th<- 
timing  or  implementation  of  various 
steps  in  the  agt'iicies' — including  the 
(iommission's — t-xistiiig  regulations  or 
procedures'  If  not.  then  when  should 
the  review  pro(  ess  take  place:" 

A   If,  under  any  review  process 
mechanism,  it  were  not  [)ossible  to 
avoid  (ielaving  the  over.ill  Ik  ensiiig 
process,  would  it  still  be  worth 
establishing  such  ,i  process' 

4.  .Should  the  review  process  for 
Section  4(e)  and  .Se(  tion  IH  be  the  same? 

.5.  Who  should  be  allowed  to  initiate 
and/or  particip.ite  in  the  review 
process'  Should  it  be  limited  to  the 
license  applicant'  Sliould  it  be  limite<i 
to  formal  parties  {i  r  .  intervenors)  to  the 
(lommission's  licensing  process  (note 
that,  depending  u()on  when  the  review 
process  takes  pl.K  e.  there  may  not  yet  be 
intervenors  before  the  Commission)' 
Should  the  opportunity  be  available  to 
anyone  with  ,m  interest  in  the  proje(  t' 

fi.  .Should  the  new  [iroress  be 
<ivailal)le  for  presc  rifitions  and 
conditions  agreed  upon  [uirsuant  to  tlie 
Ciommission's  streamlined  altern.itiM' 
licensing  procedure-    .i  [)ro(  ess  th.it 
.ilreati\  provides  (oiisider.ible 
opportuiiitv  for  (  oinmunication  .md 
negotiation  .imoiig  the  ne|i<irtments  .ind 
other  interested  p.irties' 

Alex  Mallhii^ssi!n. 

S/ici  ml .  \'.sjs/(iii(  /()  ihf  Dfiniiv Sccrftarv. 

I    S   nrpurliiifnt  i>l  ihr  Itilrnor. 

.-Knclrew  Kos^nberv;, 

,((  fi/ii;  ,Usisf(;n/  AilntiiiislnUcr  for Fishrni's. 

Witiciuil  Miiniif  /■■/v/icr/f's  .Sen  /<  r.  \iiliotuil 

( >i  ranii  tiiul  Atinosfyhfiu  Admmi^lrtitian. 

Drpiirtiurttt  i>t  I'oiuinfn  c 

,hK  !)u(    (10-1  ljh">  Filed  5-J'i-0(i.  H  4,i  am] 

BILLING  CODE  «310-  10-P 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Submission  for  0MB  Review; 
Comment  Request 


ACTION:  NotK f 


I'he  Department  of  Defense  has 
submitteci  to  OMB  for  (  lear<ince.  the 


following  proposal  for  (oilec  tion  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  L'.S.C 
(  hapter  3.")) 

Tit  If  and  OMB  S'umher:  Defense 
F'ederal  Acquisition  Regulation 
Supplf.-ment  (DFARS)  Appendix  I.  DoD 
Pilot  Mentor  Protege  Program 
Improvements;  OMB  Number  0704- 
0412 

Type  of  Bequest:  Extension. 
S'limluT  of  Bespondents:  M.^i 
Ht'sponses  per  Bespnndent:  1. 
Annual  Bespnnses   14.5 
Avenifie  Burden  per  Besponse:  3 
hours 

Annual  Burden  Hours  43.5  (145 
reporting  hours  and  290  recordkeeping 
hours). 

Seeds  (in<l  f  'ses:  The  new  information 
coijffction  required  by  .Appendix  I. 
Policy  and  Proc:edures  for  the  DoD  Pilot 
Mentor- Protege  Program,  is  required  by 
section  811  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  2000 
(I'ublH  Uw  10f>-ft5)   DoD  will  use  the 
information  lo  assess  whether  the 
purposes  of  the  Pilot  Mentor-Protege 
Program  have  been  attained  and  to 
prepare  the  reports  to  f  Congress  required 
b\  se(  tion  Hll  of  Public  l^nv  106-65 
DF.-\R.S  Appendix  I  requires  a  protege 
firm  to  report  on  its  progress  uncier  a 
mentor-protege  agreement  bv  (  oncurnng 
with  or  rebutting  its  mentor  firms  year- 
end  report   The  [irotege  firm  also  must 
|ir()Vide  d.ita  on  its  emplo\ment. 
revenues,  and  participation  in  Dod 
(.iintr.K  ts  The  report  is  recpnred 
annually  during  the  protege  firm's 
program  participation  term  and  f(.)r  two 
fiscal  years  after  the  expiration  of  the 
prot;rani  [).irti<  ipation  term 

Allr<  ted  PuIiIk     Business  or  (  )ther 
For-Profi! 

Frequency  Annualh 

Bespondent's  Ohln^iitmn   Kequir(>d  to 
f  Ifitain  or  Retain  Benefits 

OMH  Desk  Offieer  Mr   Lewis  W. 
(  )leinic  k 

Written  ( omments  and 
recommendations  on  the  proposed 
inform. ition  ((ille(  tion  should  he  sent  to 
Mr  Olemuk  at  theOffiie  of 
Management  and  Budget,  Desk  Officer 
for  Ddl)  (.Vc  (juisition).  Room  10236. 
New  Ivxei  utive  Office  Building. 
Washington.  DC  20503 

DOD  Clearance  Officer  Mr  Robert 
Cashing. 

Written  re<]uests  for  copies  of  the 
information  ( ollet  tion  proposal  should 
be  sent  to  Mr  CCushing,  WHS/DIOR. 
1215  lefferson  Davis  Highway.  Suite 
1204.  Arlington.  VA  22202-4302 


Dntcd    M.1S  22    2000 
Patricia  L.  Toppings, 

Altf-rnate  OSD  Fi-dfml  Hegi.sfcr  l.Kiisdii 
Officer.  Di^fiartnirnt  of  Dcfrri'^c. 
IFR  Du(     00-1  C2Hh  Fll.Jii  5-2,5-00,  8.43  dlll| 
BILLING  CODE  5001 -10-M 

DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Submission  for  OMB  Review; 
Comment  Request 

ACTION:  Notice. 


The  Departrpent  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
chapter  35). 

Title.  Form  \umber.  and  OMB 
S'umber:  Pentagon  Reservation  Parking 
f\'rmit  Applit:ation;  DD  Form  1199; 
OMB  Number  0704-0395. 

Tvpe  of  Bequest:  Extensiim. 

Xumher  of  Bespondents:  10.000. 

Besponses  per  Bespondent:  1 . 

Annual  Besponses   10.000. 

Average  Burden  per  Besponse  5 
minutes 

Annual  Burden  Hours:  833. 

Seeds  and  I'ses  The  information 
collecfiim  requirement  is  necessary  for 
the  administration  and  management  of 
the  Pentagon's  parking  control  program, 
which  is  designed  to  meet  the 
government  mandated  car  pool  program. 
Respondents  are  Department  of  Defense 
and  non-DoD  personnel  who  utilize 
designate(i  parking  areas  on  the 
Pentagon  Reservatitm  The  Pentagon 
Reservation  Parking  Permit  Application. 
DD  Form  1 199.  is  a  machine  read  form 
that  includes  informaticm,  such  as 
name,  rank  or  grade,  Sficial  Security 
Number  (SSN),  and  vehicle  license  plate 
number,  required  for  the  issuance  and 
control  of  the  parking  permit.  The  DD 
Form  1 199  IS  scanned  into  a 
(  omputerized  database  designed  for  the 
administration  of  the  Pentagon's  parking 
control  program.  Each  member  of  a 
Pentagon  Reservation  authorized  (;ar 
pool  or  individual  parking  permit 
holder  is  rcKjuired  to  complete  and 
submit  the  [3D  Form  1199  upon  initial 
application  and  annually  thereafter. 

Affected  Public:  Individuals  or 
Households. 

Frequency:  On  Occasion;  Annually. 

Bespondent's  Obligation:  Required  to 
Obtain  or  Retain  Benefits. 

OMB  Desk  Officer:  Mr.  Edward  C. 
Springer 

Written  c  omments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
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Mr.  Springer  at  the  Office  of 
Management  and  Budget.  Desk  Officer 
for  DoD.  Room  10236.  New  Executive 
Office  Building.  Washington.  DC  20503. 

DOD  Clearance  Officer:  Mr.  Robert 
Cushing. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Cushing.  WHS/DIOR. 
1215  Jefferson  Davis  Highway,  Suite 
1204.  Arhngton.  VA  22202-4302. 

Dated:  May  22.  2000. 
Patricia  L.  Toppings, 

.■Mternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
|FR  Dor.  00-13287  Filed  5-2.5-00:  8:45  am] 
BILLING  CODE  5001 -10-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Submission  for  OMB  Review; 
Comment  Request 

action:  Notice. 


The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35). 

Title.  Form  Number,  and  OMB 
Number:  Medical  Screening  of  Military 
Personnel;  DD  Forms  2807-1,  2807-2;" 
OMB  Number  0704-[To  Be 
Determined]. 

T\j>e  of  Bequest:  New  Collection. 

Number  of  Bespondents:  850.000. 

Besponses  per  Bespondent:  1 . 

Annual  Besponses:  850.000. 

Average  Burden  per  Besponse:  9.6 
minutes. 

Annual  Burden  Hours:  135.833. 

Needs  and  Uses:  Title  10  USC  504. 
505.  507,  532,  978.  1201. 1202. and 
4346.  require  military  applicants  to 
meet  medical  accession  standards  for 
enlistment,  induction,  and  appointment 
to  the  Armed  Forces.  This  information 
collection  is  the  basis  for  determining 
medical  eligibility  of  applicants  based 
upon  their  current  and  past  medical 
history.  The  General  Accounting  Office 
report,  'Military  Attrition — DoD  Could 
Save  Millions  by  Better  Screening 
Enlisted  Personnel."  dated  January 
1997.  instructed  the  Department  of 
Defense  to  develop  a  better  method  for 
medically  screening  military  applicants. 
As  a  result,  the  DD  Form  2807-1, 
"Report  of  Medical  History"  and  the  DD 
Form  2807-2,  "Medical  Prescreen  of 
Medical  Histon,'  Report,"  will  be  the 
forms  used  to  collect  the  necessary  data 
needed  from  the  military  applicants  to 
elicit  a  more  accurate  picture  of  their 


well  being  and  medical  history'.  The 
information  obtained  on  the  DD  Form 
2807-2  will  also  identify'  any  medical 
disqualifying  condition(s)  prior  to  the 
application  process  and  meets  the 
Congressional  requirements  to  obtain 
the  applicant's  health  care  provider  and 
insurance  provider. 

Affected  Public  Individuals  or 
Households;  Not-For-Profit  Institutions. 

Frequency:  On  Occasion. 

Bespondent's  Obligation:  Voluntary. 

OMB  Desk  Officer:  Mr.  Edv^'ard  C.  " 
Springer. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Springer  at  the  Office  of 
Management  and  Budget.  Desk  Officer 
for  DoD,  Room  10236,  New  Executive 
Office  Building,  Washington,  DC  20503. 

DOD  Clearance  Officer:  Mr.  Robert 
Cushing. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Cushing,  WHS/DIOR. 
1215  Jefferson  Davis  Highway.  Suite 
1204,  Arlington,  VA  22202-^302. 

Dated:  May  22.  2000. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense 
[FR  Doc.  00-13288  Filed  5-25-00:  8:45  am] 
BILUNG  CODE  5001 -10-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

Notice  of  Intent  To  Prepare  an 
Environmental  Impact  Statement; 
Airfield  Repairs,  Landing  Systems 
improvements,  and  Adjustments  to 
Aircrew  Training  at  Altus  Air  Force 
Base,  Oklahoma 

The  United  States  Air  Force  intends 
to  prepare  an  Envirormiental  Impact 
Statement  (EIS)  to  evaluate  potential 
environmental  impacts  of  the  following 
proposed  actions  at  the  97th  Air 
Mobility  Wing.  Altus  Air  Force  Base. 
Oklahoma: 

•  Repair  of  the  west  runway  (Runway 
17  Right/35  Left)  and  associated 
taxiways; 

•  Installation  of  an  Instrument 
Landing  System  (ILS)  for  the  east 
runway  (Runway  17  Left/35  Right)  and 
a  Microwave  Landing  System  (MLS)  on 
the  assault  landing  strip; 

•  Increase  C-1 7  and  KC-1 35  training 
while  phasing  out  C-141  aircrew 
training  and  reducing  C-5  training. 

Deterioration  of  airfield  pavements 
over  the  years  has  increased  the 
potential  for  loose  material  damage  to 
the  aircraft  that  use  the  west  runway 


and  associated  taxiways.  During  the 
nearly  three-year  phased  runway  repair 
program,  some  increased  use  of  the  east 
runway  would  be  necessary.  During  an 
approximate  four-month  period,  the 
west  runway  would  be  closed  and  the 
east  runway  would  be  used  for  all 
essential  aircraft  operations. 

An  instrument  approach  is  a  series  of 
predetermined  maneuvers  for  the 
orderly  transfer  of  an  aircraft  from  the 
beginning  of  the  initial  approach  to  a 
landing,  or  to  a  point  from  which  a 
landing  may  be  made  visually  or  a 
missed  approach  is  executed.  Currently. 
Altus  AFB  has  ILS  approaches  only  to 
each  end  of  the  west  runway.  ILS 
equipment  transmits  information  to 
aircraft  to  guide  the  aircraft  to  the 
runway.  This  ILS  approach  capability 
would  be  lost  during  the  repair  phase 
when  the  west  runway  would  be  closed. 
Thus,  installing  ILS  equipment  on  the 
east  runway  before  the  west  runway  is 
closed  for  repair  would  allow  continued 
ILS  approach  training  at  Altus  AFB. 
Over  the  long-term,  the  increased 
availability  of  ILS  approaches  on  both 
runways,  as  opposed  to  only  the  west 
runway,  would  improve  aircrew- 
training  efficiency  at  the  base.  Aircrews 
currently  use  simulators  for  MLS 
approaches  since  the  base  does  not  have 
MLS  equipment  on  the  airfield.  MLS 
approach  capability  to  the  assault 
landing  strip  would  allow  aircrews  to 
perform  MLS  approaches  in  the  C-1 7 
aircraft.  This  equipment  would  also 
complement  simulator  training. 

As  C-141  aircraft  are  phased  out  of 
the  Air  Force  inventory,  the  Air  Force's 
need  for  C-1 7  and  KC-1 35  aircrew- 
training  will  increase  and  need  for  C-5 
aircrew  training  will  decrease  from 
levels  previously  forecast  and 
environmentally  assessed.  The  net  effect 
will  be  an  increased  need  for  flying 
training  at  Altus  AFB.  Altus  AFB 
aircrews  would  continue  using  Clinton- 
Sherman  Industrial  Airpark.  Burns  Flat. 
Oklahoma,  for  practice  approaches, 
takeoffs.  landings,  and  closed  patterns. 

In  addition  to  the  Proposed  Action, 
the  EIS  will  evaluate  the  potential 
environmental  impacts  of  alternatives. 
One  alternative  is  identical  to  the 
Proposed  Action  except  that  C-5  aircraft 
operations  at  the  base  would  be  reduced 
during  the  period  when  the  west 
runway  is  closed.  A  second  alternative 
is  identical  to  the  Proposed  Action 
except  that  KC-1 35  aircraft  operations 
at  the  base  would  be  reduced  during  the 
period  when  the  west  runway  is  closed. 
These  two  alternatives  would  result  in 
increased  operations  at  Clinton- 
Sherman  Industrial  Airpark  during  the 
period  of  runway  repair.  The  flying 
training  adjustments  identified  for  the 
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Pri)p()s«Hi  .\(:ti()n  would  i)(  ( iir  under  a 
third  altumafivt",  howim-r.  the  runwav 
repair  and  landing  systems  installations 
would  not  occur  A  fourth  alternative 
would  he  the  same  as  the  f'roposed 
Action  except  that  the  C-Hl  aircraft 
would  not  he  phased  out  Therefore,  this 
alternative  would  include  ('-141  ain:raft 
operations.  The  EIS  will  <ilso  evaluate 
the  No  Action  alternative 

The  KiS  is  heing  prepared  in 
compliance  with  the  National 
Environmental  Policy  Act.  The  Air 
Force  invites  government  agency 
representatives  and  memhers  of  the 
communitv  to  hear  a  presentation  on  the 
proposal  and  to  identify  environmental 
issues  to  he  analyzed  in  the  EIS  that  will 
he  used  in  the  dtK:ision-makiiig  pnxess 

A  puhlic  scoping  meeting  on  the 
proposal  will  he  held  Tuesday.  |une  13, 
2000  An  Open  House  will  he  held  at 
H;30  p  m  The  meeting  hegins  at  7:30 
p.m.  in  Herschel  H.  Crow  Auditorium, 
Western  Oklahoma  .State  College.  2H01 
N   Main,  Altus,  Oklahoma. 

(Comments  on  this  proposed  action 
may  he  sent  (postmarked  hy  lune  30, 
2000)  to  Linda  C.  .Stokes.  97  AMVV/PA. 
100  Inez  Blvd  ,  .Suite  2.  Altus  AFB,  OK 
73523-.S047   Ms   Stokes  can  he  reached 
at  (580)  4H1-722M  or  hy  facsimile  at 
(.580)  4Hl-5V>Hti 

lanet  ,\.  Lon^. 

\ir  hnn  I-  h'fdrnil  Hcijivfcr /./oispfi  (IffU  rr 
IKK  I)(H    (l()~  1  I  t()'>  \-\\>-i\  V.;^-(U),  H  4=)  ami 
BILLING  CODE  5001 -Ob- P 


DEPARTMENT  OF  EDUCATION 
[CFOA  No.  84.295A] 

Office  of  Educational  Research  and 
Improvement  (OERI);  Ready-To-Learn 
(RTL)  Television  Program 

Notice  of  selection  criteria  and 
extensiim  of  deadline  for  transmittal  of 
applications  for  a  new  award  for  fis(.al 
year  (FY)  2000 

SUMMARY:  On  May  3.  2000,  we 
puhlished  in  the  Federal  Register  (t>5 
FR  2.581.5-2.5817)  a  notii  e  inviting 
applK:ations  for  a  new  award  for  FY 
2000  for  the  RTL  Television  Program 
This  notice  explains  the  .Selection 
Criteria  that  the  .Secretary  will  use  to 
evaluate  your  application 

Note:  rhis  miln  n  .ilsn  ''vlt'iKls  Ihf  iIimiIIwu- 
for  transmitlal  (if  dpphi  almn'.  .is  tdllnvvs 

Deadline  for  Tmnsinittiil  of 
Applications   |une  2ti,  2000 

Selection  (Criteria  Tht'  .Secretary  uses 
the  following  selection  criteria  in  34 
C.FR  700.30  to  evaluate  applicati(ms  for 
new  grants  under  fins  competition 

The  maximum  score  fctr  all  of  these 
criteria  is  100  points 


The  maximum  score  for  each  criterion 
is  indicated  in  parentheses. 

(a)  Mational  significance  (30  points) 
The  Secretary  considers  the  national 
significance  of  the  proposed  project.  In 
determining  the  national  significance  of 
the  proposed  project,  the  .Secretary 
considers  the  following  factors: 

(1)  The  importance  of  the  problem  or 
issue  to  be  addressed. 

(2)  The  nature  of  the  products  (such 
as  information,  materials,  processes,  f)r 
techniques)  likely  to  result  from  the 
project  and  the  potential  for  their 
effective  use  in  a  variety  of  other 
settings. 

(3)  The  extent  and  quality  of  plans  for 
disseminating  results  in  ways  that  will 
allow  others  to  use  the  information. 

(h)  Quality  of  the  project  design  (30 
points).  The  Secretary  considers  the 
(juality  of  the  design  of  the  propost»d 
project  In  determining  the  quality  of  the 
design  of  the  proposed  project,  the 
Secrtjtarv  considers  the  following 
factors: 

( 1 )  The  extent  to  which  the  research 
design  includes  a  thorough,  high-quality 
review  of  the  relevant  literature,  a  high- 
(jualitv  plan  for  research  activities,  and 
the  use  of  appropriate  theoretical  and 
methodological  tools,  including  those  of 
a  variety  of  disciplines,  where 
appropriate 

(2)  The  quality  of  the  plan  for 
evaluating  the  functioning  and  impact 
of  the  proj«M:t.  including  the  objec  tivity 
of  the  evaluation  and  the  extent  to 
which  the  methods  of  evaluation  are 
appropriate  to  the  goals,  objectives,  and 
outcomes  of  the  project. 

(3)  The  (juality  of  the  demimstration 
design  and  procedures  for  documenting 
[)roject  activities  and  results 

(4)  The  likelihood  that  the  design  of 
the  project  will  sue  cessfuUv  address  the 
intended,  demonstrated  educational 
need  or  needs 

(5)  How  well  and  innovatively  the 
pro|e(  t  addresses  statutory  purposes. 
re(|uirements.  and  any  priority  or 
priorities  announced  fcjr  the  program 

(c)  Qiialitv  and  potential 
(ontnbutions  nf  personnel  (10  points). 
The  .Secretary  considers  the  quality  and 
potential  contributions  of  personnel  for 
the  proposed  project   In  determining  the 
(juality  and  potential  contributions  of 
personnel  for  the  proposed  project,  the 
.Secretary  considers  the  following 
factors: 

( 1 )  The  (jualifications,  including 
training  and  experience,  of  the  project 
director  or  principal  investigator 

(2)  The  qualifications,  including 
training  and  experience,  of  key  project 
personnel 


(3)  The  qualifications,  including 
training  and  experience,  of  proposed 
consultants  or  subcontractors. 

(d)  Adequacy  of  resources  (10  points). 
The  Secretary  considers  the  adequacy  of 
resources  for  the  proposed  project.  In 
determining  the  adequacy  of  resources 
for  the  proposed  project,  the  Secretary 
considers  the  following  factors: 

(1)  The  adequacy  of  support  from  the 
lead  applicant  organization. 

(2)  The  relevance  and  commitment  of 
each  partner  in  the  project  to  the 
implementatioi.  and  success  of  the 
project. 

(3)  Whether  the  budget  is  adequate  to 
support  the  project. 

(e)  Qualitv  of  the  management  plan 
(20  points).  The  Secretan.'  considers  the 
quality  of  the  management  plan  of  the 
proposed  project.  In  determining  the 
quality  of  the  management  plan  of  the 
proposed  project,  the  Secretary' 
considers  the  following  factors: 

(1)  The  adequacy  of  the  management 
plan  to  achieve  the  obJ€H:tivBs  of  the 
project,  including  the  specification  of 
staff  responsibility,  timelines,  and 
benchmarks  for  accomplishing  project 
tasks. 

(2)  The  adequacy  of  plans  for  ensuring 
high-quality  products  and  services. 

(3)  The  adequacy  of  plans  for  ensuring 
continuous  improvement  in  the 
operation  of  the  project. 

(4)  How  the  applicant  will  ensure  that 
a  diversity  of  perspectives  are  brought  to 
bear  in  the  operation  of  the  project, 
including  those  of  parents  and  teachers, 
where  apprf)priate. 

FOR  FURTHER  INFORMATION  CONTACT:  |oe 
Caliguro,  U.S.  Department  of  Education. 
555  New  Jersey  Avenue.  NW,,  room 
ti04-l.  Washington.  DC  20202-5520. 
Telephone:  (202)  219-1596.  If  you  use  a 
telecommunications  device  for  the  deaf 
(TDD),  you  may  call  the  Federal 
Information  Relay  .Service  (FIRS)  at  1- 
800-877-8339 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  program  contact  person 
listed  in  the  previous  paragraph. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  either  of  the  following  sites: 
http://ocfo.ed. gov/fedreg.htm 
http://www  ea.gov/news.html 
To  use  the  PDF  you  must  have  the 
Adobe  Acrobat  Reader,  which  is 
available  free  at  either  of  the  previous 
sites.  If  you  have  uiestions  about  using 
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the  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO).  toll  free,  at  1- 
888-293-6498:  or  in  the  Washington. 
DC  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Inlernel  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://ww'w. access. gpo.gov/nara/ 
index.html 

Program  Authority:  20  U.S  C.  6921-6928. 

Dated:  May  23,  2000. 

C.  Kent  McGuire. 

Assistant  Secretary  fur  Educational  Research 
and  Improvement. 

[FR  Doi .  00-13302  Filed  5-25-00;  8:45  am] 

BILUNG  CODE  4000-0 1-P 


DEPARTMENT  OF  ENERGY 

National  Nuclear  Security 
Administration;  Rescheduling  of 
Scoping  Meeting  for  the  Proposed 
Relocation  of  the  Los  Alamos  National 
Laboratory  Technical  Area  18  Missions 

AGENCY:  Department  of  Energy,  National 
Nuclear  Security  Administration. 

ACTION:  Rescheduling  of  scoping 
meeting. 

SUMMARY:  On  May  2.  2000,  the 
Department  of  Energy  (DOE)  announced 
in  the  Federal  Register,  65  FR  25472), 
that  it  would  hold  scoping  meetings  for 
the  proposal  to  relocate  missions  at 
Technical  Area  18  (TA-18).  Due  to  the 
fire  in  the  Los  Alamos,  New  Mexico 
area,  DOE  announced  in  the  Federal 
Register  that  the  Los  Alamos  scoping 
meeting  scheduled  for  May  17.  2000 
was  postponed  (65  FR  31536).  DOE  has 
now  rescheduled  the  Los  Alamos 
scoping  meeting  for  May  30th.  7-10 
p.m.  at  the  Northern  New  Mexico 
Community  College,  921  Paseo  de 
Onate,  Espanola,  New  Mexico  87532. 
DOE  regrets  any  inconvenience  for  this 
postponement.  DOE  is  also  announcing 
that  the  scoping  period,  originally 
scheduled  to  end  on  June  1.  2000.  has 
been  extended  until  June  15.  2000.  Any 
questions  associated  with  the  TA-18 
Project  can  be  asked  by  calling  Mr.  Jay 
Rose  at  1-800-832-0885,  ext,  65484. 

Issued  in  Washington.  D.C,..  this  22nd  day 
of  .May  2000. 

Henry  Garson, 

XEPA  Compliance  Officer.  Office  of  Defense 

Programs.  Department  of  Energy  . 

IFR  Doc.  00-13262  Filed  5-2.5-00:  8:45  am] 

BILUNG  CODE  645O-01-P 


DEPARTMEm*  OF  ENERGY 

Environmental  Management  Site- 
Specific  Advisory  Board,  Paducah 

agency:  Department  of  Energy  (DOE). 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  This  notice  announces  a 
meeting  of  the  Environmental 
Management  Site-Specific  Advisory 
Board  (EM  SSAB),  Paducah.  The 
Federal  Advisory  Committee  Act  (Pub. 
L.  92H163,  86  Stat.  770)  requires  that 
public  notice  of  these  meetings  be 
announced  in  the  Federal  Register. 
DATES:  Thursday.  June  1,  2000:  6:30 
p.m.-8:30  p.m. 

ADDRESSES:  Paducah  Information  Age 
Park  Resource  Center,  2000  McCracken 
Boulevard,  Paducah,  Kentucky. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
D.  Sheppard,  Site-Specific  Advisory 
Board  Coordinator.  Department  of 
Energy  Paducah  Site  Office,  Post  Office 
Box  1410,  MS-103,  Paducah.  Kentucky 
42001,(270)441-6804. 
SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board:  The  purpose  of 
the  Board  is  to  make  recommendations 
to  DOE  and  its  regulators  in  the  areas  of 
environmental  restoration  and  waste 
management  activities. 

Tentative  Agenda:  6:30  p.m. 

Call  to  order 

Project  briefing 

SSAB  discussion 

Public  discussion 
8:30  p.m. 

Adjourn 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  John  D.  Sheppard  at  the  address 
or  telephone  number  listed  above.  The 
Deputy  Designated  Federal  Officer  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comment  will 
be  provided  a  maximum  of  5  minutes  to 
present  their  comments  at  the  end  of  the 
meeting.  This  notice  is  being  published 
less  than  15  days  in  advance  of  the 
meeting  because  during  their  regular 
monthly  meeting  on  May  18,  2000.  the 
SSAB,  Paducah,  determined  that  an 
additional  review  of  the  Drum  Mountain 
Project  was  important  for  the  final 
assessment  of  environmental  monitoring 
consideration  prior  to  operation  to  take 
place  in  early  June.  Consequently,  a 
special  meeting  of  the  Board  was 
requested  by  the  Board.  Public  notice  of 
this  special  SSAB,  Paduach,  meeting 


was  published  in  the  local  newspaper 
during  the  weekend  edition  of  May  20- 
21,2000. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room.  lE-190.  Forrestai 
Building.  1000  Independence  Avenue. 
SW.  Washington.  DC  20585  between  9 
a.m.  and  4  p.m..  Monday-Friday,  except 
Federal  holidays.  Minutes  will  also  be 
available  at  the  Department  of  Energv''s 
Enviroiunental  Information  Center  and 
Reading  Room  at  1 75  Freedom 
Boulevard,  Highway  60.  Kevil, 
Kentucky  between  8  a.m.  and  5  p.m.  on 
Monday  thru  Friday  or  by  writing  to 
John  D.  Sheppard,  Department  of  Energy 
Paducah  Site  Office.  Post  Office  Box 
1410,  MS-1G3.  Paducah,  Kentucky 
42001  or  bv  calling  him  at  (270)  441- 
6804. 

Issued  at  Washington.  DC  on  May  22.  2000 
Rachel  M.  Samuel. 

Deputy  Advison  Committee  Management 

Officer. 

IFR  Doc.  00-132H3  Filed  5-23-00:  8:45  am] 

BILUNG  CODE  6450-01 -P 


DEPARTMENT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Advisory  Board,  Paducah 

AGENCY:  Department  of  Energy  (DOE) 
ACTION:  Notice  of  open  meeting. 


SUMMARY:  This  notice  announces  a 
meeting  of  the  Environmental 
Management  Site-Specific  Advisory 
Board  (EM  SSAB).  Paducah.  The 
Federal  Advisory'  Committee  Act  (Pub. 
L.  No.  92-463.  86  Stat.  770)  requires 
that  public  notice  of  these  meetings  be 
announced  in  tlie  Federal  Register. 
DATES:  Thursday.  June  15,  2000:  5:30 
p.m. — 8:30  p.m. 

ADDRESSES:  Paducah  Information  Age 
Park  Resource  Center.  2000  McCracken 
Boulevard.  Paducah.  Kentucky. 
FOR  FURTHER  INFORMATION  CONTACT:  |ohn 
D.  Sheppard.  Site  Specific  Advisory 
Board  Coordinator.  Department  of 
Energy  Paducah  Site  Office.  Post  Office 
Box  1410.  MS-103.  Paducah.  Kentucky 
42001.(270)441-6804. 
SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board:  The  purpose  of 
the  Board  is  to  make  recommendations 
to  DOE  and  its  regulators  in  the  areas  of 
environmental  restoration  and  waste 
management  activities. 

Tentative  Agenda: 
5:30  p.m.     Informal  Discussion 
6:00  p.m.     Call  to  Order 
6:10  p.m.     Approve  Minutes 
6:20  p.m.     Presentations/Board 

Response/Public  Comments 
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7:21)  p  fii      .Sii()  ( ^omiiiitttM?  R(!pi)rts/ 
Board  Rf'sponsc/Piiblu  Comtneiit 
HI  5  p  in      Aclmiiii.strativf  Issues 
H.tO  p  in      .'\d|ourii 

Puhlii  PtirtH  ipatiiU)    I'hi'  int'ftin^  is 
optm  to  the  public   Wnttfii  statements 
mav  be  filed  with  the  Comniittw  either 
before  or  after  the  meeting   Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  |ohn  I)   Sheppard  .it  the  address 
or  telephone  number  listed  above 
Requests  must  be  received  Ti  days  prior 
to  the  meeting  and  reasonable  provision 
will  he  made  to  in<  lude  the  pre.senlation 
in  the  agenda.  The  Peputv  Designated 
Federal  Officer  is  emfiowertui  to 
conduct  the  meeting  in  a  fashion  that 
will  facilitate  the  orderly  t:onduc:t  of 
business.  Each  individual  wishing  to 
make  public:  comment  will  be  provided 
a  maximum  of 'S  minutes  to  present 
their  comments  at  the  end  of  the 
meeting. 

Minutes  The  minutes  of  thi.s  nu^eting 
will  be  available  for  publit  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room.  1F-14().  Forrestal 
Building.  lOOO  Independence  Avimue. 
,SW.  Washington,  DC  2()."SH.S  between  9 
am  aiul  4  p  m  .  Mondav — Friday, 
except  Federal  holidays    Minutes  will 
also  be  available  at  the  Department  of 
Knergv's  Fnvironmental  Information 
(lenterand  Reading  Room  at  17.5 
Freedom  Boulevard.  Highway  fiO,  Kevil. 
Kentucky  between  H DO  a  m   and  .'):(K) 
p  in.  on  Monday  thru  Frid.iv  or  by 
writing  to  lohn  [)  She[)pard. 
Department  of  I-^nergv  I'adiu.ih  .Site 
Office.  Post  Office  Box  1410,  M.S-l():t, 
Paduc:ah,  keiituc  ky  42001  or  by  (ailing 
him  at  (270)  441-»)H04 

Nsiii'd  ,il  W.ishinnlMii    I )(    iin  \l,i\  JJ    JOOO 
Kachel  M.  Samiifl, 

l)i'piit\  :\ihis,>n  I  iiniiuidrr  \li:ihi\^fnifnt 
Otiii  r; 

IKK  Dim     CO    1  tjf>-j  hlfil  ■)-2')   UU.  H.4.)  ami 
BILLING  COOe  8450-01    P 


DEPARTMENT  OF  ENERGY 

Office  of  Fossil  Energy;  National 
Petroleum  Council 

agency:  Dejiartmeni  nf  Ijiergy 
ACTION:  Notice  ot  ii[ieii  meeting 

SUMMARY:  This  iiotK  e  aiinouiu  es  a 
me(>ting  of  the  Natninai  Petroleum 
(!ounc:il    F'ederal  .XdvisdrN  (iommittee 
Ac;t  (Public   Law  42-4();i,  HH  .Stat    770) 
recjuires  notice  of  these  meetings  he 
<innoun(  ed  in  the  Federal  Regi.ster 
DATES:  Tuesday,  lune  20,  2000,  9  AM. 
ADDRESSES:   The  St    Regis  Hotel.  C:rvstal 
Ballroom.  92:t  U)th  &  K  Streets.  NVV, 
Washington   DO 


FOR  FURTHER  INFORMATION  CONTACT: 

Margie  D  Biggerstaff,  L'  .S  Department 
of  Knergy.  Offic:e  of  F"(?ssil  Knergv, 
Washington,  DC  20.'585.  Phone:  202/ 
.58f»-3867. 

SUPPLEMENTARY  INFORMATION:  Purpose  of 

the  C.iuumtttre  To  provide  advic  e, 
informatum,  ami  recommendations  to 
the  Secretary  of  Knergv  on  matters 
relating  to  oil  and  gas  or  the  nil  and  gas 
industry 

Tentative  Aftenda: 

— Oall  to  order  and  introdiu  torv 

remarks  by  Archie  W   Dunham,  t'hair 
oftheNPf; 

— Remarks  bv  the  Honorable  Bill 
Ric:hardson.  StH:retarv  of  Energy 
(invited) 

— Consideration  of  the  proposed  final 
report  of  the  NPC  C^ommittee  on 
Refining 

— F'rogress  Rcjport  of  the  NPf!  Committee 
on  Critical  Infrastructure  Protocticjn. 

— .-Xdministrative  matters 

— Disc:ussion  of  any  other  business 
properly  brought  bt-fore  the?  NPC. 

— Public  c:omment  ( 1 0-ininute  rule). 

-Adjournment, 

Puhlii  PartK  ipatian  The  meeting  is 
opcMi  to  the  public:   The  chairperson  of 
the  C;ouncil  is  empowered  to  conduct 
the  meeting  in  a  fashion  that  will 
facilit.ite  the-  orderly  ((induct  of 
busin«!ss   Any  inemb«?r  of  the  public 
who  wishes  to  file  a  written  statement 
with  the  (Council  will  be  permitted  to  do 
so.  either  before  or  after  the  meeting 
Ntembers  of  the  public  who  wish  to 
make  oral  statements  pertaining  to 
agenda  items  should  contac  t  Margie  D 
Biggerstaff  at  the  adciress  or  telephone 
number  listen!  above   Recjuests  must  be 
rec:eived  at  least  five  days  prior  to  the 
meeting  <iiid  reason<ible  [)rovisioii  will 
be  made  to  iiic  hide  the  [iresentation  on 
the  ag(>nda 

Tr<ins( ripts  A\ailable  for  public 
review  and  copying  at  the  Public 
Re.idiiig  Room.  Room  IF]-1')0.  Forrestal 
Building,  1000  Indepeiideiu  e  .XM-nue. 
S.W..  Washington,  DC  ,  between  4  AM 
and  4  PM,  Mond,i\  through  Frii]a\ , 
except  Federal  holidays 

Issii.'il  ,)l  \V.ishint;lnii    1)1      M'l  M,n  2,1, 
Jliod 

KaLhel  M,  Samuel, 

Prfiuli  i .i'!i)iuitti-i-  .\ii\  isnn,  Mnnafiement 

ItK  I)'"    110-1  ijt.i  l-ilcd  .")-2.5-0().  a.4:)  ami 

BILLING  COOE  64SO-01   P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No^  EROO-225 1-001.  ERg7-705- 
012.  ER98-2491-007  and  ER99-2251-001] 

Consolidated  Edison  Company  of  New 
York,  Inc.,  Consolidated  Edison 
Solutions,  Inc.,  Consolidated  Edison 
Energy,  Inc.  and  Orange  and  Rockland 
Utilities,  Inc.;  Notice  of  Filing 

Mav  21!.  2000. 

Take  notice  that  on  May  .S.  2000. 
(onsolidafed  Edison  Ciompanv  of  New- 
York.  Inc.  (C^on  Edison),  on  behalf  of 
itself  and  its  affiliates  Consolidated 
Edison  Solutions,  Inc.,  Consolidated 
Edison  Energy,  Inc.,  and  Orange  and 
Rockland  Ctilities,  Inc.  submitted  an 
updated  market  power  analysis. 

Con  Edison  states  that  a  copy  of  the 
filing  was  served  on  the  New  York 
Public  Service  Commission. 

Anv  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatorv  Commission,  888 
First  Street,  NE  ,  Washington,  DC  20426, 
in  accordance  with  Rules  21 1  and  214 
of  the  (Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
.38.5.214).  All  such  motions  and  protests 
should  be  filed  on  or  before  lune  1. 
2000.  Protests  will  be  considered  by  the 
Commission  to  determine  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proc  eedings.  Any  perscm  wishing  to 
become  a  party  must  file  a  motion  to 
inter%ene.  Copies  of  this  filing  are  on 
file  with  the  CCommission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  \ieweci  on  the 
Internet  at  http://www.ferc.fed.us/ 
online/rims  htm  (c;all  202-208-2222  for 
assistance) 

l.inwcKxl  .\.  Watson,  |r.. 

IK  I>M     00-1  {22H  Kilfd  5-2.5-00;  H  45  am| 
BILUNG  COOE  671 7-01 -M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docltet  No.  MGOO-B-000] 

Egan  Hum  Partners,  1„P.;  Notice  of 
Filing 

M.n  22,  2(KK). 

Take  notice  that  on  April  18.  2000. 
Egan  Hum  Partners,  LP.  made  a 
standards  of  conduct  filing  under  Part 
161  of  the  Commission's  regulations,  18 
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CFR  161.  and  Order  Nos.  497  et  seq.,' 
Order  Nos.  566  et  seq.r  and  Order  No, 
599.* 

Egan  Hum  states  that  it  has  served 
copies  of  this  filing  on  its  customers  and 
on  the  regulatory  agency  of  the  state  of 
Louisiana. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  NE,  VVashington,  D,C, 
20426,  in  accordance  with  Rules  211  or 
214  of  the  Commission's  Rules  of 
Practice  and  Prcrcedure  (18  CFR  385,211 
or  385.214).  All  such  motions  to 
intervene  oj-  protest  should  be  filed  on 
or  before  June  6.  2000.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  partv 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  be  viewed 
on  the  web  at  httpJ /www .fere .fed.us/ 
online/rims. htm  (call  202-208-2222  for 
assistance). 

Linwood  A.  Watson.  Jr., 

Acting  Serrelan' 

IKK  D(j(  .  ()0-l.'i227  Filt'ii  .5-2.5-00;  8:45  am] 
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'Ordor  N(i   497.  .s:i  IK  JJl.w  (lune  14.  IMSH). 
ITRC. Stats  &  Ki'gs    1986-1940^  :«). 820(1 488): 
()r<iiT  No  497-,A,  oriitr  nn  rfhfannf;.  54  FR  52781 
(nod'iiili.T  22.  19H9).  [  KKC  .Stats  &  K.-gs   1986- 
144(1  ^  1(1. 8h8  11989):  (Jrdtr  Nci   447-B.  order 
fXU-ndinf;  sun>.ft  datf,  55  IK  5:i291  (Di'd-mbcr  28 
14901.  FKRC   Stats.  «(  R.-Ks    1486-1940  1  30,908 
(1440).  Ordfr  No   497-(:,  nnSrr  fxtfuding  sum-fl 
liiitr.  57  FR  9  (lamiarv  2.  1492),  FERC  Sl.its   &  Rfgs 
1941-1996  "I  .10. 9:14  (1991).  rchfunng  cifnifd.  57  FR 
5815  IFi'bruary  18,  1992).  58  FFRCl  "{  61.139  (1992); 
Ti'iiiicc  o  C.as  \    FKRC  (affirriiiMi  in  part  and 
ri'manded  in  part).  969  F  2cl  1187  {DC.  Cir   1992). 
( Irdcr  No.  497-F).  iirdri  on  rfiiiund  and  cylcnding 
sunscf  dntp.  57  FR  58978  (Dc(  cmlnT  14.  1992). 
FKRC  Stats  K  Rej-s,  1991-1446  %  30.958  (DciiMTibcr 
4,  1492),  OrdiT  .No   497-F.  iirdrr  on  rfhmnnfi  and 
f\tvndwii  sunspl  date.  54  FR  24  3  Danuan  4.  1994). 
FFRC  Stats   (v  Regs    1  991-1446  H  30.487  (nc<  cmbiT 
23,  1443):  Order  No   A'iT-Y  .  order  df-nymn 
rfhfdmii;  and  ^ninting  lianliration,  59  FR  1  5336 
{.\pn[  1,  1994),  66  FFRC  161.347  (March  24.  1944); 
ami  Order  No  497-C..  i>rdi'r rytendiitf;  •.tinsH  datf. 
59  FR  32884  (liinc  27.  1944).  FtRC;  Slati^,  &  Regs 
1441-1996  1  30.996  (luni'  17.  1994), 

-  Standards  of  (.Conduct  and  Reporting 
Ri'CjuirHnit'iils  for  Traiispurtatioii  and  .AtTihalH 
!  ransai  lions.  Or(iiT  No,  566.  54  FR  32885  (Iiiiie  27. 
1444),  lERC:  Stats,  (4  Ri'gs    1941-1996  D  30.947 
(JUMP  17,  1994);  Ord.-r  No.  566-.\.  nrdfr  on 
rfheanng.  59  FR  52896  (0(  toiler  20.  1994).  69  FFRC 
161.044  (()(tot)er  14.  1994).  (Jrder  No.  566-B,  order 
on  rehearing.  59  FR  65707,  (Dec  ember  21 .  1994),  69 
FER(:i61,:i34  (DetPinlxT  14.  1994) 

'Reporting  Intprstate  Natura)  Cias  Pipeline 
Mart^eting  .affiliates  on  the  Intermt.  Order  Nn,  594. 
63  FR  4;i075  (.August  12.  1998).  FtKC  Slats.  &  Regs, 
31,064  (1998) 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docltet  No.  RPOO-287-000] 

Great  Laites  Gas  Transmission  Limited 
Partnership  and  Ocean  Energy 
Resources,  Inc.;  Notice  of  Petition  for 
Declaratory  Order 

M.i\  22,  200U 

Take  notice  that  on  May  18,  2000, 
Great  Lakes  Gas  Transmission  Limited 
Partnership  (Great  Lakes)  and  Ocean 
Energy  Resources.  Inc,  (Ocean)  (jointly 
the  parties)  pursuant  to  Rule  207  of  the 
Rules  of  Practice  and  Procedure,  18  CFR 
385.207,  of  the  Federal  Energy 
Regulatory  Commission,  tendered  for 
filing  a  Request  for  Declarator,'  order 
concerning  application  of  Great  Lakes' 
right  of  First  Refusal  procedures. 

The  parties  jointly  request  that  the 
Commission  declare  whether  the 
"primary  term"  of  the  6-19-98  FT254 
shall  be  determined  by  reference  to  the 
contract  date  stated  in  Section  1  and  the 
effective  date  stated  in  Section  7,  or  by 
reference  to  the  term  of  service  stated  in 
Section  6, 

Great  Lakes  and  Ocean  ask  the 
Commission  to  identify'  the  "priman* 
terms"  of  Ser\'ice  Agreement  FT254,  for 
purposes  of  determining  whether 
Section  16(a)  or  16fb)  of  the  Right  of 
First  Refusal  procedures  of  Great  Lakes' 
FERC  Gas  Tariff.  Second  Revised 
Volume  No,  1,  should  apply.  The  parties 
respectfully  request  the  Commission  to 
issue  a  final  Declaratory  Order  prior  to 
the  July  3 1 .  2000  closing  date  of  the 
Open  Season  for  the  6-19-98  FTS254 
capacity  now  posted  on  Great  Lakes' 
Electronic  Bulletin  Board,  so  that 
neither  Ocean  nor  any  bidder  may  be 
harmed  by  the  outcome  of  these 
proceedings. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  N,E.,  Washington.  D.C, 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commissions 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  on  or  before 
June  19.  2000.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  ser\'e  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  Lling  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www,ferc.fed. us/online/ 


rims, htm  (call  202-208-2222  for 
assistance). 

Linwood  A.  Watson.  Jr. 

Actum  Sccivtan  . 

IFR  Dor:.  00-i:i22<l  Filed  5-2.5-00.  «:45  dm| 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ELOO-79-000) 

Mid-Tex  G&T  Electric  Cooperative,  inc., 
et  al..  Complainants,  v.  West  Texas 
Utilities  Company,  Respondent;  Notice 
of  Complaint 

May  22.  2000 

Take  notice  that  on  May  19.  2000, 
Mid-Tex  G&T  Electric  Cooperative,  Inc, 
("Mid-Tex")  and  its  member 
cooperatives  filed  a  Complaint  and 
Request  for  Refund  of  Fuel  Adjustment 
Clause  Charges  against  West  Texas 
Utilities  Company  ("WTU  "),  Mid-Tex 
roquests  that  the  Commission  issue  an 
order  finding  that  (A)  the  inclusion  of 
emergency  or  replacement  power  costs 
in  fuel  cost  adjustments  violates  the 
terms  of  the  TWU  wholesale  rate 
schedules  applicable  to  the 
Complainants  and  the  provisions  of  the 
Commission's  fuel  clause  regulations, 
(B)  Directing  WTU  to  (i)  recalculate  the 
fuel  factor  for  any  month  where 
emergency  or  replacement  power  costs 
were  included  in  the  fuel  adjustment 
calculation  and  (ii)  refund  to  the 
Complainants,  with  interest,  all  fuel 
clause  overcharges:  and  (C)  Ordering 
WTU  to  cease  and  desist  from  including 
emergency  or  replacement  power  costs 
in  its  fuel  clause  calculations  in  the 
future  and  to  comply  with  the 
requirements  of  its  wholesale  rates 
schedules  and  the  Commission's  fuel 
clause  regulations. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street.  N.E..  Washington.  D.C. 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  must  be  filed  on  or  before  June 
8.  2000.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
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Public  Knfurt-nic  Room  This  filing  m<iv 
also  bt'  vu'wtHi  on  thf  intcnu't  at  http/ 
/www  ftT(  ff<i  iis/onlinc/riins  htni  ((  all 
:i():i-;i()H-J2:i2)  for  assistance  Answers 
to  the  ( (irnplaint  shall  also  he  (iiic  on  or 
hffort-  hint-  H.  JOIH) 

l.inwond  A.  Watson.  |r., 

.  l(  ,'ifit;  Si'i  rrtan 

UK  1)(M    DO    1  IJ  Ul  lil-'il  '.   J"i  no,  H  4-.  .nil! 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ECOO-92-000] 

Nevada  Sun-Peak  Limited  Partnership 
and  Sun-Peak  Power,  LLC;  Notice  of 
Filing 

M.l\    JJ.  .,'(IIMJ 

T.ikc  nolK  .•  that  on  M.iv  U,  lOiH). 
Nevada  .Sun  Peak  1. united  I'.irfnership 
and  Sun  Peak  Power.  1.1.(1  (.\ppli(  .iiits) 
filed  witli  the  l-'eder.i!  Knery;v  Kei;ul.itor\ 
( ioniinission  [lursuant  to  .Section  20.)  of 
the  Federal  Power  Act.  It.  f  S  C   824b. 
and  Part   t  )  of  the  rornnussion's 
regulations,  a  imnt  ,*\p[ili(  .ition 
re()iiesting  that  the  ( ioinnussion  approve 
the  transai  tion  hv  which  .Sun  Peak 
F'ower.  l.l.C  will  a(  (iiiire  general  and 
Liiinted  prirtnership  interests  m  Nevad.i 
Sun-Peak  Limited  F'.irtnership.  and  .i 
rwjuest  for  expedited  i onsideration 
Pursuant  to  IH  CF-'K  mn  112.  .Applicants 
re({uest  confidential  treatment  of  Kxhihil 
FF  to  the  .Application 

Anv  person  (lesirln^  to  be  he.ird  or  to 
protHst  such  filinjj  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
F-iner^v  Ke^uiatorv  ( Commission,  HHH 
First  Street.  NF  .  Washington.  DC  2()42h. 
in  accordance  with  Rules  2  1 1  and  214 
of  the  (iommission's  Rules  of  I'ractice 
and  Procudure  (IH  CFR  )H.5  21  1  and 
,1H,5  214)   .Ml  such  motions  anci  protests 
should  be  filed  on  or  before  |une  Ifi. 
2()()().  Protests  will  lie  considered  bv  the 
Commission  to  dc^termine  the 
appropri.ite  action  to  be  taken,  F)ut  will 
not  servt!  to  make  protestants  parties  to 
the  prcuHHdings.  Anv  ptTson  wishing  to 
bt'come  a  party  must  file  a  motion  to 
intervene  ( Copies  of  this  filing  rire  on 
file  with  the  Commission  anci  are 
availaFile  for  puFilic:  mspet  tion  This 
filing  mav  also  be  viewed  on  the 
Internet  at  http  "www  fere  ftrd  us 
onhne/rims  htm  (call  2()2-2()H-2222  for 
assistance) 


Linwood  A.  W'alNon,  |r., 

■\i  titiii  Sfi  ri'tan 

IFK  l)(M     1)0    1  CJJJ  Filed    . 

BILUNO  COOe  6717-01   M 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  QF87-407-005] 

Pedrlcktown  Cogeneration  Limited 
Partnership;  Notice  of  Application  for 
Commission  Recertlflcation  of 
Qualifying  Status  of  a  Cogeneration 
Facility 

M.iv  2J   JOOO 

Take  notic  t;  that  on  Mav  Ih.  2()(>(). 
l'edrii:kt()vvn  Cogeneration  Limited 
I'.irtnership).  U.t  Highway  I'M). 
Pedru  ktowtl.  M  ()H()fi7,  filed  with  the 
Federal  Fnerg\  Ri^guhitor\'  (iommission 
an  .ipplii  ation  for  rec crtific  ation  of  a 
fac  ilit\  as  a  (lualifying  i:c)generation 
fac  ility  pursuant  to  Section  242  2()7(a) 
of  the  ( Commission's  Regulations   \o 
determination  has  F)een  m.ide  that  the 
submittal  constitutes  a  complete  filing 
The  facility  is  a  topping-cycle 
(  ogener.ition  fac  ilitv  with  a  maxinuim 
net  elec  trie   power  produc:tion  c  apacitv 
of  1  17  H  M\V    It  is  intenonnec  ted  with 
Atlantic  tatv  Kl<H:tric  Company  and  sells 
ektctric;  capacity  ancf  iMiergv  on  a 
merchant  basis  in  F'lM 

The  (Commission  previously  certified 
th(!  facility  as  a  qualifying  c:ogenc>ration 
fac  ihtv  in  doc  ket  No   qF87-407-()00. 
F'edricktown  (Cogeneration  Limited 
F'artnership.  41  FF:RC  1]  fi2.n2.=i  (1987) 
anci  rnc:ertified  the  fac:ility  as  a 
cpialifving  c:og»'neratic)n  facility  in 
Doc-.ket  No  CjF87-4()7-()0;}.  .50  FKRC 
H  f>2.0ti4  (1490)  anci  Docket  No.  CJF87- 
407-i)04.  7<  F-T:R(C  1162,108  (1995) 
Ncitic:es  uf  Self-certificatinn  were  filed 
on  May  7.  1987  (Dcu  ket  No  qF"87-407- 
(MJl)  and  on  November  2,  1987  (Docket 
No  QF87-^07-()02) 

R(M:t>rtific:aticm  is  sought  to  reflet:!  the 
proposed  sale  of  half  of  the  upstream 
ownership  interests  in  the  Facility  and 
to  report  c:ertain  changes  in  operating 
mocle  rc'sulting  from  recent  contract 
restructuring 

Anv  ptTson  desiring  to  be  heard  or  to 
protest  suc;h  filing  should  file  a  moticm 
to  intervene  or  protest  with  the  Federal 
Fnergy  Regulatory  (Commission,  88H 
First  Str»*et.  N.E..  Washington.  D.C^ 
2()42h.  in  acr:ordance  with  Rules  211 
anci  214  of  the  (Commission's  Rules  of 
F'rac  tice  and  Procedure  (18  (CFR  Ci85  211 
anci  ,18.5.214)   .Ml  suc.h  motions  and 
protests  should  be  filed  on  or  before 
lune  15,  2()()()   Protests  will  be 
<  onsidered  by  the  (Commission  to 
detiTmine  the  appropriate  action  to  be 
l.iken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings 
Anv  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene  (CCopies 
of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
www.fprc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 

I.inwood  A.  Watson.  |r., 

.-^1  liriii  Sfi  rrtiin 

IFK  Dof    lH)-i:i2J4  Filed  5-25-00.  8  4.'i  .Kill 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ECOO-93-000] 

SOWEGA  Power  LLC;  Notice  of  Filing 

M,n  2.;,  JOOd 

Take  notice  that  on  Mav  17,  2000, 
,S()VVEC;A  Power  LLCC  (SOWECiA  Power) 
submitted  for  filing  an  application 
under  Section  203  of  the  Federal  Power 
Act  for  approval  of  (1)  the  transfer  of 
c:ontrol  over  SOWFCCA  Powcir's 
iurisdic:tional  transmission  facilities  and 
paper  facilities  as  a  result  of  a  transfer 
of  ownership  of  SOW'ECiA  Power  from 
its  existing  owners,  (iradv  Elttctric 
Membership  Cooperative  (Grady  EM(C) 
and  Three  Notch  Electric  Membership 
(Cooperative  (Three  Notch  EMC)  to 
SdVVEGA  Energy  Resources  LLC,  a  new 
c  ompany  to  be  owned  by  Grady  EMC, 
Three  Notch  EM(CC,  and  ConerStone 
Operating  Services,  Inc.,  and  (2)  a 
transfer  of  SOWFCGA  Power's  interest  in 
c:ertain  2'M)  k\'  bus  fac:ilities  to  Baconton 
Power  LLC: 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  N.E.,  Washington.  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  CCommission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.21 1 
and  385.214).  All  such  motions  and 
protests  should  be  filed  on  or  before 
June  16.  2000.  Protests  will  be 
c:onsidered  by  the  Commission  to 
determine  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
(Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
www.ferc.fed.us/online/rims.  htm  (call 
202-208-2222  for  assistance). 

Linwood  A.  Watson,  )r., 

Ai  tmg  Sf'Tf'tdP, 

IFK  [)<)(    00-U22  )  Filed  5-25-00.  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP96-275-007] 

Tennessee  Gas  Pipeline  Company; 
Notice  of  Compliance  Filing 

May  22.  2000. 

Take  notice  that  on  May  16,  2000, 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff.  Fifth  Revised 
Volume  No.  1,  Sixth  Revised  Sheet  No. 
405.  Teimessee  requests  an  effective 
date  of  June  16,  2000, 

Teimessee  states  that  this  filing  is  in 
compliance  with  the  Commission's 
April  13,  2000  Order  on  Remand  in  the 
above-referenced  docket  (Remand 
Order).  Tennessee  Gas  Pipeline 
Company,  91  FERC  H  61,053  (2000). 
Termessee  further  states  that  the  filing 
eliminates  the  20-year  term-matching 
cap  from  Tennessee's  net  present  value 
firm  capacity  allocation  method. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www, fere, fed, us/online/ 
rims. htm  (call  202-208-2222  for 
assistance). 

Linwood  A.  Watson,  }r.. 

Acting  Secretary. 

IFR  Doc,  00-13225  Filed  5-25-00;  8:45  am] 

MLLMG  COOE  eT^^-0^-U 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-336-004] 

Trallblazer  Pipeline  Company;  Notice 
of  Proposed  Change  In  FERC  Gas 
Tariff 

May  22,  2000. 

Take  notice  that  on  May  15,  2000, 
Trailblazer  Pipeline  Company 
(Trailblazer)  tendered  for  filing  Original 
Sheet  No,  6A  to  be  a  part  of  its  FERC 


Gas  Tariff,  Third  Revised  Volume  No.  1, 
to  be  effective  May  15,  2000. 

Trailblazer  states  that  the  purpose  of 
this  filing  is  to  implement  a  negotiated 
rate  transaction  with  Enservco  Energy, 
Inc.  under  Trailblazer's  Rate  Schedule 
FTS  pursuant  to  Section  38  of  the 
Cieneral  Terms  and  Conditions  of 
Trailblazer's  Tariff. 

Trailblazer  requests  waiver  of  the 
Federal  Energy  Regulatory 
Commission's  (Commission) 
Regulations,  including  the  30-day  notice 
requirement  of  Section  154,207,  to  the 
extent  necessary  to  permit  Original 
Sheet  No.  6A  to  become  effective  May 
15,  2000. 

Trailblazer  states  that  copies  of  the 
filing  are  being  mailed  to  its  customers, 
interested  state  commissions  and  all 
parties  set  out  on  the  Commission's 
official  service  list  in  Docket  No.  RP97- 
336. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://vvrww.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

(PR  Doc.  00-13226  Filed  5-25-00:  8:45  am] 

BILUNG  CODE  671 7-01 -M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EGOO-1 17-000,  et  al.] 

Ameren  Energy  Generating  Company, 
et  al.;  Electric  Rate  and  Corporate 
Regulation  Rlings 

May  22.  2000. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 


1.  Ameren  Energy  Generating  Company 

[Docket  No.  EC;0O-l  1 7-000] 

Take  notice  that  on  May  18,  2000, 
Ameren  Energy  Cienerating  Company 
(Cienerating  Co,),  c/o  Ameren  Services, 
1901  Chouteau  Avenue,  St.  Louis.  MO 
63166,  filed  with  the  Federal  Energy- 
Regulatory  Commission  an  amendment 
to  its  application  for  determination  of 
exempt  wholesale  generator  status 
pursuant  to  Fart  365  of  the 
Commission's  regulations. 

Comment  date:  June  12.  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

2.  FirstEnergy  System 

[Docket  No.  EROO-25 18-000] 

Take  notice  that  on  May  17,  2000, 
FirstEnergy  System  tendered  for  filing  a 
Service  Agreement  to  provide  Non-Firm 
Point-to-Point  Transmission  Service  for 
Pepco  Services,  Inc.  the  Transmission 
Customer.  Services  are  being  provided 
under  the  FirstEnergy  System  Open 
Access  Transmission  Tariff  submitted 
for  filing  by  the  Federal  Energy 
Regulatory  Commission  in  Docket  No. 
ER97-41 2-000. 

The  proposed  effective  date  under 
this  Service  Agreement  is  May  16,  2000 
for  the  above  mentioned  Service 
Agreement  in  this  filing.. 

Comment  date:  June  7.  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  FirstEnergy  System 

[Docket  No.  EROO-25 19-000) 
,     Take  notice  that  on  May  17,  2000, 
FirstEnergy  System  tendered  for  filing 
Service  Agreements  to  provide  Firm 
Point-to-Point  Transmission  Service  for 
Pepco  Services,  Inc.,  the  Transmission 
Customer.  Services  are  being  provided 
under  the  FirstEnergy  System  Open 
Access  Transmission  Tariff  submitted 
for  filing  by  the  Federal  Energy 
Regulatory  Commission  in  Docket  No. 
ER97-4 12-000. 

The  proposed  effective  date  under 
this  Service  Agreement  is  May  16.  2000. 
for  the  above  mentioned  Service 
Agreement  in  this  filing. 

Comment  date:  ]une  7,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice, 

4.  Southern  Company  Services,  Inc. 

[Docket  No.  EROO-2520-000] 

Take  notice  that  on  May  17,  2000. 
Southern  Company  Services.  Inc.,  as 
agent  for  (Georgia  Power  Company 
(CJeorgia  Power),  tendered  for  filing  the 
Interconnection  Agreement  by  and 
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betwtwn  West  Ci««)rxia  (kmBralin^ 
Company  LP.  (West  Cieorgia)  aiui 
GoofRia  Power  (the  A>?reement).  The 
Agreement  permits  West  Ceorgia  to 
interconnect  and  operate  in  parallel 
with  the  Cleor^ia  Power  eltnitric  system 

The  Agreement  is  dated  as  of  May  1 1 , 
2000  and  shall  terminate  upon  mutual 
written  agreement  of  the  parties. 

Comment  (kite  [une  7.  2000.  in 
arc;ordanc:e  with  Standard  Paragraph  K 
at  the  end  of  this  notice. 

5.  The  Dayton  Power  and  Li^ht 
Company 

IDocket  No   fc;ROO-252 1-00(1 1 

Take  notice  that  on  May  17,  2000.  The 
Dayton  Power  and  Light  Company 
(Dayton),  tendered  for  fding  service 
agreements  establishing  MIECO  Ini:  .  as 
customtirs  under  the  terms  of  Dayton's 
Open  Ai:ces.s  Transmission  Tariff. 

Davton  requests  an  eff»H:tive  date  of 
one  day  subsetjuent  to  this  filing  for  the 
service  agreements  Accordingly. 
Dayton  requests  waiver  of  the 
Commission's  notice  nnjuirements 

Copies  of  this  filing  were  served  upon 
establishing  MIECXD  Inc..  and  the  Publii 
Utilities  t'omniission  of  Ohio. 

Comment  (hitf:  lune  7.  2000,  in 
accordant :e  with  Standard  Paragraph  L 
at  the  end  of  this  notice 

6.  The  Dayton  Power  and  Light 
Company 

IDoi  kfl  No   KKOO-J'i^^  -OdOl 

Take  notice  that  on  May  17.  2000.  The 
Dayton  Power  and  Light  Company 
(Dayton),  tendered  for  filing  service 
agreements  establishing  with  Cargill — 
Alliant.  LLC  and  MIECO  Inc  .  as 
customers  under  the  terms  of  Dayton's 
Open  Act:ess  Transmission  Tariff 

Dayton  requests  an  effective;  ilate  of 
one  day  subsequent  to  this  filing  for  the 
service  agreements  Accordingly. 
Dayton  requests  waiver  of  the 
(k)mmission's  notice  requirements. 

Copit!s  of  this  filing  were  served  upon 
with  Cargill— Alliant.  LLC.  MIEC:0  Inc.. 
and  the  Public.  Utilities  (lommission  of 
Ohio. 

Comment  date:  )une  7.  2000.  in 
accordance  with  Standard  Paragraph  V. 
at  the  end  of  this  notice. 

7.  Public  Service  Company  of  New 
Mexico 

lUoiket  No   KKOO-2.S2.J-O0()| 

Take  notice  that  on  Mav  17.  2000. 
Public  Service  Company  of  New  Mexico 
(PNM),  tendered  for  filing  an  executed 
service  agreement  and  network 
operating  agreement  for  network 
integration  transmission  service  under 
the  terms  of  PNM's  Open  Access 
Transmission  Service  Tariff  with 


Navopache  Electric  C^ooperative.  Inc. 
(Navopache).  dated  April  26.  2000. 
PNMs  filing  is  available  for  public 
insp(H:tion  at  its  offices  in  Albuquerque, 
New  Mexico 

Copies  of  this  filing  have  been  served 
upon  Navopache  and  the  New  Mexico 
Public  Regulation  C^ommission. 

Comment  date:  (une  7.  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Entergy  Services,  Inc. 

|l)o(  kt'l  No   KK»()-2.524-00()l 

Take  notice  that  on  May  17.  2000. 
Entergy  Services.  Inc.,  on  behalf  of 
Entergy  Louisiana,  Inc  ,  tendered  for 
filing  an  Interconnection  and  Operating 
Agreement  with  Ouachita  Power,  LLC 
(Ouachita),  and  a  Generator  Imbalance 
.Agreement  with  Ouachita. 

Comment  date  June  7.  2000.  in 
act.ordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Entergy  Services,  Inc. 

illoi  k^t  No    b;KlH>-2';2S-O0()| 

Take  notice  that  on  Mav  17.  2000. 
Entergy  Services.  Inc.,  on  behalf  of 
Entergv  Louisiana.  Inr:..  tendered  for 
filing  an  Interconnection  and  Operating 
.Agreement  with  Koch  Power  Louisiana. 
L.L.C  (Koch),  and  a  Generator 
imbalance  Agreement  with  Koch. 

Comment  date  lune  7.  2000.  in 
act;ordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Entergy  Services,  Inc. 

![J(i(  kft  No   KKO()-2'")Jt^-()0«| 

Take  notice  that  on  May  17.  2000. 
Entergy  Services.  Inc..  on  behalf  of 
Entergy  Gulf  States.  Inc..  tendered  for 
filing  an  Interconnection  and  Operating 
Agnwment  with  Acadia  Power  Partners. 
LLC  (Acadia),  the  First  Amendment  to 
the  Interconn»K:tion  Agreement  vvith 
Acadia,  and  a  Generator  Imbalance 
Agreement  with  Acadia. 

(Comment  date:  (une  7.  2000,  in 
accordanc:e  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

11.  New  Century  Services,  Inc. 

|l)o(  ket  Ni)   KKOO-J.'iJH-OOOl 

Take  notice  that  on  May  17,  2000. 
New  Century'  Services.  Inc.  (N(«S).  on 
behalf  of  Public  Service  (Company  of 
Colorado  (Public  Service),  tendered  for 
filing  the  Master  Power  Purchase  and 
.Sale  Agreement  between  Public  Service 
and  Western  Area  Power 
Administration — Ciolorado  River  Storage 
F'roject..  which  is  an  umbrella  service 
agreement  under  Public  Service's  Rate 
Sc:hedule  for  Market-Based  Power  Sales 
(Public  Service  FERC  Electric  Tariff. 
Original  Volume  No  6) 


NCS  requests  that  this  agreement 
become  effective  on  April  27.  2000. 

Comment  date:  lune  7.  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Dow  Pipeline  Company 

|D<H  ket  No.  EROO-2.'i2<*-000| 

Take  notice  that  on  May  17.  2000. 
Dow  Pipeline  Company  (DPL).  tendered 
for  filing  pursuant  to  Rule  205,  18  CFR 
385.205.  a  petition  for  waivers  and 
blanket  approvals  under  various 
regulations  of  the  Commission  and  for 
an  order  accepting  its  FERC  Electric 
Rate  Schedule  No.  1,  and  for  the 
purpose  of  permitting  Dow  to  assign 
transmission  capacity  and  to  resell  Firm 
Transmission  Rights,  to  be  effective  as 
of  May  18.  2000.  the  day  following  the 
date  of  its  filing 

DPL  intends  to  engage  in  electric 
power  and  energy  transactions  as  a 
marketer.  In  transactions  where  DPL 
sells  electric  energy,  it  proposes  to  make 
such  sales  on  rates,  terms,  and 
conditions  to  be  mutually  agreed  to  with 
the  purchasing  party.  Neither  DPL  nor 
any  of  its  affiliates  is  in  the  business  of 
transmitting  or  distributing  electric 
power. 

Rate  Schedule  No.  1  provides  for  the 
sale  of  energy  and  capacity  at  agreed 
prices. 

Comment  date:  (une  7.  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Entergy  Services,  Inc. 

lOoi  kft  No   t;R0O-2. 5 .30-0001 

Take  notice  that  on  May  17.  2000. 
Entergy  Services.  Inc..  on  behalf  of 
Entergy  Arkansas.  Inc..  Enterg)'  Gulf 
States.  Inc..  Entergy  Louisiana,  Inc.. 
Entergy  Mississippi.  Inc..  and  Entergy 
New  Orleans.  Inc..  (colIec:tively.  the 
Entergy  Operating  Companies)  tendered 
for  filing  a  Non-Firm  Point-To-Point 
Transmission  Service  Agreement  and  a 
Short-Term  Firm  Point-To-Point 
Transmission  Service  Agreement  both 
between  Entergy  Services,  Inc..  as  agent 
for  the  Entergv  Operating  Companies, 
and  MIECO.  Inc. 

Comment  date:  June  7,  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Commonwealth  Edison  Company 

lUockel  No.  EROO-253 1-000) 

Take  notice  that  on  May  17,  2000, 
Commonwealth  Edison  Company 
(ComEd)  tendered  for  filing,  pursuant  to 
Section  205  of  the  Federal  Power  Act, 
and  Part  35  of  the  Commission's 
Regulations,  an  Application  for 
Authorization  to  Amend  Market-Based 
Rate  Schedule  to  allow  ComEd  to  sell 
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power  at  market-based  rates  to  Central 
Illinois  Power  Company  (CILCO). 

ComEd  also  requests  that  the 
Commission  permit  its  proposed 
amended  rate  schedule  to  take  effect  on 
May  18,  2000. 

Comment  date:  June  7,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Tampa  Electric  Company 

[Docket  No.  EROO-2532-OOOl 

Take  notice  that  on  May  17,  2000, 
Tampa  Electric  Company  (Tampa 
Electric),  tendered  for  filing  service 
agreements  with  Allegheny  Energy 
Supply  Company,  LLC  (Allegheny)  for 
firm  and  non-firm  point-to-point 
transmission  service  under  Tampa 
Electric's  open  access  transmission 
tariff. 

Tampa  Electric  proposes  an  effective 
date  of  May  17,  2000,  for  the  tendered 
service  agreements,  and  therefore 
requests  waiver  of  the  Commission's 
notice  requirement. 

Copies  of  the  filing  have  been  served 
on  Allegheny  and  the  Florida  Public 
Service  Commission. 

Comment  date:  June  7,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Tampa  Electric  Company 

[Docket  No.  EROO-2533-000] 

Take  notice  that  on  May  17,  2000. 
Tampa  Electric  Company  (Tampa 
Electric),  tendered  for  filing  the  First 
Amendment  to  the  Interconnection 
Agreement  among  Tampa  Electric, 
Seminole  Electric  Cooperative,  Inc. 
(Seminole),  and  Hardee  Power  Partners 
Limited  (HPP). 

Tampa  Electric  proposes  that  the  First 
Amendment  be  made  effective  on  April 
18,  2000,  and  therefore  requests  waiver 
of  the  Commission's  notice  requirement. 

Copies  of  the  filing  have  been  served 
on  Seminole,  HPP,  and  the  Florida 
Public  Service  Commission. 

Comment  date:  June  7,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  SOVVEGA  Power  LLC 

[Docket  No.  EROO-2534-OOOj 

Take  notice  that  on  May  17,  2000, 
SOWEGA  Power  LLC  tendered  for 
filing,  pursuant  to  Section  205  of  the 
Federal  Power  Act,  a  Common  Bus 
Ownership  Agreement  between  itself 
and  its  prospective  affiliate,  Baconton 
Power  LLC.  The  agreement  concerns 
ownership  interests  in  certain  230  kV 
bus  facilities  on  the  plant  site  shared  by 
SOWEGA  Power  and  Baconton  Power 
that  are  used  to  connect  the  generators 
to  Georgia  Transmission  Corporation. 


SOWEGA  Power  seeks  a  waiver  of  the 
Commission's  60  day  prior  notice  and 
filing  requirements  and  requests  an 
effective  date  fi-om  the  Commission  as  of 
May  18,  2000. 

Comment  date:  June  7,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  EMW  Marketing  Corp. 

[Docket  No.  ER0O-2535-000] 

Take  notice  that  on  May  17,  2000, 
EMW  Marketing  Corp.  (EMW),  tendered 
for  filing  an  application  for  waivers  and 
blanket  approvals  under  various 
regulations  of  the  Commission  and  for 
an  order  accepting  EMW's  FERC  Electric 
Rate  Schedule  No.  1  and  accompanying 
Code  of  Conduct  to  be  effective  as  of  60 
days  from  the  date  of  the  filing  or  upon 
issuance  of  the  Commission's  order 
accepting  the  Rate  Schedule  and  Code 
of  Conduct. 

EMW  intends  to  engage  in  electric 
power  and  energy  transactions  as  a 
marketer  and  a  broker.  In  transactions 
where  EMW  sells  electric  energy,  it 
proposes  to  make  such  sales  on  rates, 
terms  and  conditions  to  be  mutually 
agreed  to  with  the  purchasing  party. 
EMW's  proposed  Rate  Schedule  also 
permits  it  to  reassign  transmission 
capacity  and  make  resales  of  firm 
transmission  rights  in  California. 
Comment  date:  June  7,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Ameren  Services  Company 

[Docket  No.  ER00-2538-000] 

Take  notice  that  on  May  17,  2000. 
Ameren  Services  Company  (AMS)  ,  as 
Agent  for  Central  Illinois  Public  Service 
Company  (CIPS),  tendered  for  filing  a 
Fifth  Amendment  eind  Service  Schedule 
L,  each  dated  April  24,  2000,  to  the 
Power  Supply  Agreement,  dated  June 
11,  1987,  as  amended,  between  Illinois 
Municipal  Electric  Agency  (IMEA)  and 
CIPS.  AlMS  asserts  that  the  purpose  of 
the  Amendment  is  to  establish  a  two- 
year  firm  power  supply  for  two  of 
IMEA's  members  "  the  cities  of  Batavia, 
IL  and  St.  Charles,  IL. 

AMS  requests  that  open  acceptance  of 
these  filings  retroactively  become 
effective  June  1,  2000. 

Comment  date:  June  7,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  N.E.,  Washington.  D.C. 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 


Practice  and  Procediu-e  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  pubUc 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
wrvyw.ferc.fed.us/  online/rims. htm  (call 
202-208-2222  for  assistance). 

Linwood  A.  Watson,  Jr., 

Acting  Secretan- 

[FR  Doc.  00-13220  Filed  5-25-00;  8;45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  EROO-21 57-001,  at  al.] 

Commonwealth  Edison  CompitfYy,  et 
al.;  Electric  Rate  and  Corporate 
Regulation  Filings 

May  17.2000. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Commonwealth  Edison  Company 

[Docket  No.  EROO-2 15  7-001] 

Take  notice  that  on  May  12,  2000. 
Commonwealth  Edison  Company 
(ComEd)  tendered  for  filing  Amendment 
No.  1  to  the  Intercormection  Agreement 
between  ComEd  and  Des  Plaines  Green 
Land  Development  L.L.C.  (Des  Plaines), 
which  ComEd  filed  with  the 
Commission  on  April  10,  2000  in 
Docket  No.  EROO-2 15 7-000. 

ComEd  requests  the  same  effective 
date  of  April  11,  2000.  for  Amendment 
No.  1  as  it  requested  for  the 
Interconnection  Agreement  in  its  April 
10,  2000  filing. 

Copies  of  the  filing  were  served  on 
Des  Plaines  and  the  Illinois  Commerce 
Commission. 

Comment  date:  June  2.  2000,  in 
accordance  vyith  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  AES  Eastern  Energy,  L.P. 

[Docket  No.  EROO-2463-000] 

Take  notice  that  on  May  10.  2000, 
AES  Eastern  Energ>'.  L.P.  (AES  Eastern), 
tendered  for  filing  two  long-term  service 
agreements.  Both  contracts  are  between 
AES  Eastern  and  Aquila  Risk 
Management  Corporation. 
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Comment  date:  May  W,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Commonwealth  Edison  Company 

IlkK.ket  No.  EK0O-2472-(M)0| 

Take  notice  that  on  May  12.  2000. 
Commonwealth  Edison  Company 
(ComEd)  tendered  for  filing  pursuant  to 
Section  35.15  of  the  Federal  Energy 
Regulatory'  Commission's  regulations, 
18  CFR  35.15,  a  Notice  of  C>ancellalion 
of  Service  Agreement  Nos.  76.  15,  and 
163  between  C^omEd  and  Sonat  Power 
Marketing.  L.P.  (Sonat),  and  a  Notice  of 
Cancellation  of  Service  Agreement  No.  7 
between  ComEd  and  lUinova  Energy 
Partners.  Inc.  (lEP)  under  ComEd's  Open 
Access  Transmission  Tariff  (C)ATT). 

ComEd  requests  an  effective  date  of 
May  12.  2000.  for  the  cancellations  and 
accordingly  requests  waiver  of  the 
Commission's  notice  requirements. 

ComEd  served  copies  of  the  filing 
upon  EPME,  and  Dynegy,  the  successors 
in  interest  to  Sonat  and  lEP. 
respectively. 

Comment  date:  lune  2.  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notif:e. 

4.  American  Electric  Power  Service 
Corporation  Central  and  South  West 
Services,  Inc. 

|[)<«:ket  No.ER0O-247J-O00| 

Take  notice  that  on  May  12.  2000, 
American  Electric  Power  Servu  »• 
Clorporation  tendered  for  filing,  on 
behalf  of  the  operating  company 
subsidiaries  of  American  Electric:  Power 
(Company,  Inc.  and  Cientral  and  South 
West  ("orporation.  proposed 
amendments  to  the  Open  Acc'ss 
Transmission  Tariff  accepted  for  filing 
by  the  C'ommission  in  Docket  No   ER98- 
278t>-000 

Comment  date  [une  2.  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

5.  Southern  Indiana  Gas  and  Electric 
Company 

|l)()(.kt!t  No   KK()(>-:.i474-O0(l| 

Take  notice  that  on  May  12,  2000, 
Southern  Indiana  Cas  and  Electric 
Company  (SICECX)),  tendered  for  filing 
service  agreements  for  firm  and  non- 
firm  transmission  service  under  F'art  II 
of  its  Transmission  Services  Tariff  with 
Cinergy  Capital  &  Trading.  Inc:  (CXT). 
and  MIECO.  Inc 

Copies  of  the  filing  were  starved  upon 
each  of  the  parties  to  the  service 
agreement. 

Comment  date  lune  2,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


6.  Jersey  Central  Power  &  Light 
Company 

[Dorket  No.EKOO-2475-000| 

Take  notice  that  on  May  12.  2000, 
Jersey  Central  Power  &  Light  Company 
(doing  business  and  referred  to  as  GPU 
Energy),  tendered  for  filing  two 
amendments  to  the  Interconnection 
Agreement,  dated  as  of  March  1.  1978. 
as  amended,  between  GPU  Energy"  and 
Atlantic  City  Electric  Company 
(Agreement).  The  amendments  revise  a 
component  of  the  rate  for  service  under 
the  Agreement  relating  to  GPU  Energy's 
O&M  expense  for  2000  and  2001. 

Comment  date:  )une  Z.  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

7.  Commonwealth  Edison  Company 

|1)(>(  ket  No   t;RO(>-247B-()OC)| 

Take  notice  that  on  May  12.  2000. 
Commonwealth  Edison  Company 
(ComEd).  tendered  for  filing  a  Notice  of 
t^ancellation  for  Service  Agreement  No 
334  (between  ComEd  and 
(Commonwealth  Edison  Company,  in  its 
Wholesale  Merchant  Function  (WMD) 
for  Firm  Point-to-Point  Transmission 
.Service  under  ComEd's  Open  Access 
Transmission  Tariff  (OATT).  and 
submits  for  filing  a  firm  service 
agreement  (New  Service  Agreement) 
between  ComEd  and  WMD  under 
ComEd's  Open  Access  Transmission 
Tariff.  FERC:  Electric  Tariff  Volume  No. 
5  ((LATT) 

ComEd  requests  an  effective  date  of 
May  1.  2000.  for  the  New  Service 
Agreement  and  the  cancellation  of 
Service  Agreement  No  334.  and 
acc:ordingly.  seeks  waiver  of  the 
Commission's  notice  retiuirements. 

Copies  of  this  filing  were  served  on 
WMD 

Comment  date:  June  2.  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Western  Systems  Power  Pool 

|l)(,(kMlN.i    KKUO-2477-()()()| 

Take  notice  that  on  May  12,  2000.  the 
Western  Systems  Power  Pool  (WSPP). 
tendered  for  filini.'  certain  revisions  to 
the  WSPP  Agreement  The  WSPP  states 
that  these  changes  are  intended  to 
clarify  certain  provisions  relating  to  firm 
sales,  and  to  allow  the  WSPP  members 
to  modify  i;ertain  provisions  of  the 
WSPP  Agreement  on  a  transaction- 
specific  basis  as  agreed  to  by  the  parties. 

The  WSPP  seeks  an  effective  date  of 
luly  1.  2000  for  this  filing. 

the  WSPP  states  that  copies  of  this 
filing  have  been  served  upon  all  state 
( iimmissions  within  the  continental 
United  States  and  all  members  of  the 
WSPP. 


Comment  date:  June  2.  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Virginia  Electric  and  Power 
Company 

|Uo(  ket  No  ER()O-2478-OO0l 

Take  notice  that  on  May  12.  2000. 
Virginia  Electric  and  Power  Company 
(Virginia  Power),  tendered  for  filing  a 
service  agreement  for  Firm  Point-to- 
Point  Transmission  Service  by  Virginia 
Electric  and  Power  Company  to 
Amerada  Hess  Corporation  and  a 
Service  Agreement  for  Non-Firm  Point- 
to-Point  Transmission  Service  by 
Virginia  Electric  and  Power  Company  to 
Amerada  Hess  Corporation. 

The  foregoing  Service  Agreements  are 
tendered  for  filing  under  the  Open 
Access  Transmission  Tariff  to  Eligible 
Purchasers  dated  July  14.  1997.  Under 
the  tendered  Service  Agreements, 
Virginia  Power  will  provide  point-to- 
point  service  to  the  Transmission 
Customer  under  the  rates,  terms  and 
conditions  of  the  Open  Access 
Transmission  Tariff. 

Virginia  Power  requests  an  effective 
date  of  May  12,  2000.  the  date  of  filing 
of  the  Service  Agreements. 

Copies  of  the  filing  were  served  upon 
Amerada  Hess  Corporation,  the  Virginia 
State  Corporation  Commission  and  the 
North  Carolina  Utilities  Commission. 

Comment  date:  [une  2.  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Madison  Gas  and  Electric  Company 

lUoi  kfl  N(i   EROO-2474-OOOl 

Take  notice  that  on  May  12,  2000, 
Madison  Gas  and  Electric  Company 
(MGE).  tendered  for  filing  a  service 
agreement  under  MGE's  Market-Based 
Power  Sales  Tariff  with  The  Dayton 
Power  and  Light  Company. 

MGE  requests  this  agreement  be 
effective  the  date  the  agreement  was 
filed  with  the  FERC. 

Comment  date:  June  2,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

1 1 .  Wisconsin  Electric  Power  Company 

lDo(.kel  No   ER0()-2480-<M)0l 

Take  notice  that  on  May  12,  2000. 
Wisconsin  Electric  Power  Company 
(Wisconsin  Electric),  tendered  for  filing 
a  Short-Term  Firm  Transmission 
Service  Agreement  and  a  non-firm 
Transmission  Service  Agreement 
between  itself  and  NewEnergy  Inc. 
(NewEnergy).  The  Transmission  Service 
Agreements  allow  NewEnergy  to  receive 
transmission  services  under  Wisconsin 
Energy  Corporation  Operating 
Companies'  FERC  Electric  Tariff, 
Volume  No.  1. 
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Wisconsin  Electric  requests  an 
effective  date  coincident  with  its  filing 
and  waiver  of  the  Commission's  notice 
requirements  in  order  to  allow  for 
economic  transactions  as  they  appear. 

Copies  of  the  filing  have  been  served 
on  NewEnergy,  the  Public  Service 
Commission  of  Wisconsin  and  the 
Michigan  Public  Service  Commission. 

Comment  date:  June  2,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Wisconsin  Electric  Power  Company 

lUocket  No.  ER0O-2481-O()0j 

Take  notice  that  on  May  12,  2000, 
Wisconsin  Electric  Power  Company 
(Wisconsin  Electric),  tendered  for  filing 
a  short-term  firm  Transmission  Service 
Agreement  and  a  non-firm  Transmission 
Service  Agreement  between  itself  and 
Calpine  Power  Services  Company 
(Caipine).  The  Transmission  Service 
Agreements  allow  Calpine  to  receive 
transmission  services  under  Wisconsin 
Energy  Corporation  Operating 
Companies'  FERC  Electric  Tariff, 
Volume  No.  1. 

Wisconsin  Electric  requests  an 
effective  date  coincident  with  its  filing 
and  waiver  of  the  Commission's  notice 
requirements  in  order  to  allow  for 
economic  transactions  as  they  appear. 

Copies  of  the  filing  have  been  served 
on  Calpine,  the  Public  Service 
Commission  of  Wisconsin  and  the 
Michigan  Public  Service  Commission. 

Comment  date:  June  2,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Central  Power  and  Light  Company, 
West  Texas  Utilities  Company,  Public 
Service  Company  of  Oklahoma, 
Southwestern  Electric  Power  Company 

|Uo(  ket  No.  ER()0-24H2-000| 

Take  Notice  that  on  May  12,  2000, 
Central  Power  and  Light  Company,  West 
Texas  Utilities  Company,  Public  Service 
Company  of  Oklahoma  and 
Southwestern  Electric  Power  Companv 
(collectively,  the  CSW  Operating 
Companies),  tendered  for  filing  revised 
pages  to  the  CSW  Operating  Companies' 
open  access  transmission  service  tariff 
(CSW  OATT). 

The  CSW  Operating  Companies  state 
that  a  copy  of  the  filing  was  served  on 
the  Public  Utility  Commission  of  Texas, 
the  Oklahoma  Corporation  Commission, 
the  Arkansas  Public  Service 
Commission,  the  Louisiana  Public 
Service  Commission,  and  on  all  persons 
with  whom  the  CSW  Operating 
Companies  have  entered  into  service 
agreements  under  the  CSW  OATT. 

Comment  date:  June  2,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


14.  New  Century  Services,  Inc. 

(Docket  No.  EROO-248.3-0001 

Take  notice  that  on  May  12,  2000, 
New  Century  Services,  Inc.  (NCS),  on 
behalf  of  Public  Service  Company  of 
Colorado  (Public  Service),  tendered  for 
filing  the  Master  Power  Purchase  and 
Sale  Agreement  between  Public  Service 
and  Sempra  Energy  Trading  Corp., 
which  is  an  umbrella  service  agreement 
under  Public  Service's  Rate  Schedule 
for  Market-Based  Power  Sales  (Public 
Service  FERC  Electric  Tariff,  Original 
Volume  No.  6). 

NCS  requests  that  this  agreement 
become  effective  on  April  14,  2000. 

Comment  date:  June  2,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Tucson  Electric  Power  Company 

[Docket  No.  EROO-2484-OOOl 

Take  notice  that  on  May  12,  2000, 
Tucson  Electric  Power  Company 
tendered  for  filing  an  Umbrella 
Agreement  for  Short-Term  Firm  Point- 
to-Point  Transmission  Service  dated  as 
of  May  4,  2000  by  and  between  Tucson 
Electric  Power  Company  and  Southern 
California  Edison  Company.  No  service 
has  commenced  at  this  time,  and  also  a 
Non-Firm  Service  Agreement  dated  as  of 
May  4,  2000  by  and  between  Tucson 
Electric  Power  Company  and  Southern 
California  Edison  Company.  Service 
commenced  on  April  13,  2000. 

Comment  date:  June  2,  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Allegheny  Energy  Service 
Corporation,  on  behalf  of  Allegheny 
Energy  Supply  Company.  LLC 

[Docket  No.  EROO-2499-OOOl 

Take  notice  that  on  May  12.  2000. 
Allegheny  Energy  Service  Corporation 
on  behalf  of  Allegheny  Energy  Supply 
Company.  LLC  (Allegheny  Energy 
Supply),  tendered  for  filing  Amendment 
No.  3  to  Supplement  No.  23  to  the 
Market  Rate  Tariff  to  incorporate  a 
Netting  Agreement  with  New  York  State 
Electric  &  Gas  Corporation  into  the  tariff 
provisions. 

Allegheny  Energy  Supply  requests  a 
waiver  of  notice  requirements  to  make 
the  Amendment  effective  as  of  May  3. 
2000  or  such  other  date  as  ordered  by 
the  Commission. 

Copies  of  the  filing  have  been 
provided  to  the  Public  Utilities 
Commission  of  Ohio,  the  Pennsylvania 
Public  Utility  Commission,  the 
Maryland  Public  Service  Commission, 
the  Virginia  State  Corporation 
Commission,  the  West  Virginia  Public 
Service  Commission,  and  all  parties  of 
record. 


Comment  date:  June  2,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatorv  Commission. 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  sen'e  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  partv 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http;// 
www. fere. fed. us/online/rims. htm  (call 
202-208-2222  for  assistance). 

Linwood  A.  Watson,  Jr„ 

Acting  Sfcrctarw 

[VR  Dor  00-13219  Filed  5-2.i-00,  8.4.5  am) 

8ILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

(bocket  No.  EROO-221 2-001,  et  al.] 

Entergy  Services.  Inc.,  et  al.  Electric 
Rate  and  Corporate  Regulation  Filings 

May  18.  2000. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1,  Entergy  Services.  Inc. 

Docket  No.  EROO-221 2-001 1 

Take  notice  that  on  May  12,  2000. 
Entergy  Services.  Inc..  acting  as  agent 
for  Entergy  .\rkansas.  Inc.  and  Entergv 
Gulf  States.  Inc..  tendered  for  filing  an 
amendment  to  its  April  14.  2000.  filing 
of  Generator  Imbalance  Agreements 
with  Pine  Bluff  Energy  LLC  (Pine  Bluff) 
and  Carville  Energy  LLC  (Can'ille).  and 
amendments  to  the  Interconnection  and 
Operating  Agreements  with  Pine  Bluff 
and  Carville. 

Comment  date:  June  2,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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2.  Wisconsin  Public:  Service 
Corporation 

ID.),  k.-l  \.)   KR0O-249.'i-OOl)| 

Take  notice  that  on  May  15,  200n, 
Wisconsin  Publit;  Service  ("orporation 
(VVPSC).  teuiiered  for  filing;  <m 
amendment  to  its  C.ooniination  .Sales 
Tariff  (CST).  FERC  Electric  Tariff,  First 
Revised  Volume  No  5  WPSC  filed  thi« 
amendment  to  change  the  definition  of 
■  Diit-of-pocket  cost"  for  purposes  of 
Service  Schedule  A — Negotiated 
Capacity  and  Energy,  Service  Schedule 
B— Cieneral  Purpose  Energy  and  Service 
Schedule  C — Emergency  Energy  This 
filing  also  reformats  the  CST  to  comply 
with  the  Commissions  new  tariff  she«t 
d«'signation  policv 

(Copies  of  the  filing  wt^re  served  upon 
the  puhlic  utilitv's  customers  under  the 
CST  Tariff,  the  Public  .Service 
(icmimission  of  Wisconsin  and  the 
Michigan  Public  Service  Commission. 

Conu/ienJ  (icitr  |uiie  5.  2()()0.  in 
ac:cordanc:e  with  .Standard  Paragraph  E 
at  the  end  of  this  notice 

3.  Allegheny  Energy  Service 
Corporation,  on  behalf  of  Allegheny 
Energy  Supply  Company,  LLC 

illiM  ki-t  N<i    l-.KlKI    i4't4    IIIKII 

Take  notice  that  on  Mav  13,  ^()(l(), 
.Mleghenv  Energy  Servu  »•  Corporatum 
on  bt^half  of  Alieglifin  Energy  Sup[)ly 
Company.  LLC  (.Mleghcin  Energy 
Supply),  tendered  tor  filing  Supfilement 
No  4  1  to  add  one  ( 1 )  new  Customer  to 
the  Miirket  Kate  Tariff  under  which 
-Mltfgheny  Energy  Suppiv  Comp.uu 
nffers  generation  seryi<  I'S.  and  filed 
.Amendment  No    1  to  Sujiplenieiit  No    J 
4  1  to  incorporate  .i  Netting  .Xgreement 
with  FirstEnergy  Trading  Services,  Inc. 
into  the  tariff  [)royisiiiiis 

Allegheny  Energy  Supplv  recjuests  a 
waiver  of  noti(  i'  re(|mrriiifMts  both  tn 
make  service  available  to  the  ( Customer 
and  to  make  the  Nt^ttiiig  .\greemenl 
effective  .is  of  ,\pril  Ih,  2()t)()  or  on  a 
date  as  dt>terniine(i  h\  the  Conunission 

Copies  of  the  filing  baye  been 
provided  to  thi"  Puhli(   Ctilities 
C.ommission  of  Ohio,  ihe  Pennsylvania 
Public  Utility  Commission,  the 
Maryland  Publu  Service  (!ommissinn. 
the  Virginia  .State  ( torpor. itimi 
Commission,  the  West  Virginia  Publu 
Service  (Commission,  ami  .ill  parties  ot 
record 

C'o/n/ne;i/  ddtr  June  ri.  2000.  in 
accordance  with  Stand.ird  Paragraph  E 
at  the  end  of  this  notice 

4.  Maine  Electric  Power  (company 

ll)(.(  k>'l  Nil    hKl)()-24'l.f-<)(l()) 

Take  notice  that  on  May  15,  2000. 
Maine  Electric  Power  Company 
(MEPCXJ)  tendered  for  filing  a  service 


agreement  for  Non-Firm  Point-to-Point 
Transmission  service  entered  into  with 
Duke  Energy  Trading  and  Marketing. 
.Service  will  b«'  provided  pursuant  to 
MEPCO's  Open  Access  Transmission 
Tariff,  designated  rate  schedule 
MEPCO— FERC  Electric  Tariff.  Original 
Volume  No.  1,  as  supplemented. 

dommtrit  datf  |une  5.  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Public  Service  Company  of  New 
Mexico 

|l)..(.kel  No   KR0(J-2 127-0001 

Take  notice  that  on  May  15,  2000, 
Public  Service  C'ompany  of  New  Mexico 
(PNM),  tendered  for  filing  an 
amendment  to  its  April  5,  2000,  filing  of 
Notices  of  Cancellaticm  fif  various 
Electric  Power  Sale.  Purchase,  and 
Tariff  Service  Agre«'ments  In  the 
amendment,  PNM  withdraws  the  Notice 
of  Cancellation  for  the  .Service 
,\greement  between  PNM  and 
Washington  Water  Power  (Company 
(n()W  known  as  Avista  Corporaticm) 
dated  )une  1.  1992  under  Avista 
Corporation's  FER(C  Electric  Rate  Tariff 
Original  Volume  No  4.  PNM's  filing  is 
available  for  public  inspection  at  its 
offiires  in  Alhutjuerque.  Ntnv  Mexico. 

Cnmmt-nt  lintr  |une  5.  2000,  in 
.11  (ordance  with  Standard  Paragraph  E 
,it  the  end  of  this  notice. 

6.  Commonwealth  Edison  Company 

;l)iM  ki'l  \m    l-,K()0-24H"-00(li 

Take  notice  that  on  May  15.  2()()(). 
( Common",  ealth  Edison  Company 
(ComEd).  tendered  for  filing  a  .Sales 
.•\greement  to  sell  power  and  energy  to 
Centnil  Illinois  Light  (iompanv  (CIL(X1| 

( lomEd  recjuests  an  effectiye  date  of 
May  16,  2000  for  the  agreements  and 
a(  cordinglv  seeks  waivi^r  of  the 
(Commission's  notice  re(;uirements. 

Copies  of  the  filing  were  served  on 
CILCO 

(.oinnwnt  date:  June  5,  2000.  in 
ac(  ordance  with  Standard  Paragraph  E 
at  thi'  enil  of  this  notice 

7.  Commonwealth  Edison  Company 

IDiK  ki-l  \o    I.KlM)-J4H(.-()0()| 

Take  notice  that  on  May  1.=^    2000. 
( iommonwealth  Edison  (Company 
IComEd).  tendered  for  filing  MBR  .Sales 
.Xgreements  establishing  Dynegy  Energy 
Servii  es.  inc..  MidAmerican  Energy 
(ioinpany  and  Nicor  Energy,  L.L.C.  as 
(  ustomers  under  (ComEd's  FERCi  Electric 
Market  Based-Rate  Schedule  for  power 
sales 

ComEd  requests  an  effective  date  of 
May  16.  2000  for  the  agreements  and 
accordingly  seeks  waiver  of  the 
(Commission's  notice  requirements. 


(Copies  of  the  filing  were  served  on 
Dynegy  Energy  ,Services.  Inc., 
MidAmerican  Energy  Company  and 
Nicor  Energy  L.L.CC. 

(Comment  date-  lune  5,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Reliant  Energy  Mid-Atlantic  Power 
Holdings,  LLC 

lUdck.M  Nil   b:KO()-250H-000| 

Take  notice  that  on  May  15.  2000. 
Reliant  Energy  Mid-Atlantic  Power 
Holdings,  LLC  {Reliant  Energy  Mid- 
Atlantic),  tendered  for  filing  a  Notice  of 
Succession  pursuant  to  Section  35.16  of 
the  Commission's  Regulations,  18  CCFR 
35.16.  Reliant  Energy  Mid-Atlantic  is 
succeeding  to  the  FERC  Electric  Tariff, 
First  Revised  Volume  No.  1  of  Reliant 
Energv  Pennsylvania  Holdings,  LLC. 
effective  May  12,  2000. 

Comment  date:  [une  5.  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Allegheny  Energy  Service 
Corporation,  on  behalf  of  Monongahela 
Power  Company,  The  Potomac  Edison 
Company  and  West  Penn  Power 
Company  (Allegheny  Power) 

|Di.(k.'t  \.i   KK()0-12f.2-()()0l 

Take  notice  that  on  May  12.  2000, 
.Mlegheny  Energy  Service  (Corporation 
on  behalf  of  Monongahela  Power 
(Company.  The  Potomac  Edison 
(Company  and  West  Penn  Power 
Company  (Allegheny  Power),  tendered 
for  filing  filed  revisions  to  its  Open 
Access  Transmission  Tariff  in 
compliance  with  the  (Commission's 
Order  of  Aril  13,  2000  at  Docket  No. 
EROO-l  262-000,  91  FERC  T]  61 ,044. 

(Copies  of  the  filing  have  been 
provided  to  jurisdictional  customers, 
the  Publi(  L'tilities  (Commission  of  Ohio, 
the  Pennsylvania  Public  Utility 
Commission,  the  Maryland  Public 
Service  Commission,  the  Virginia  State 
Corporation  (Commission,  the  West 
Virginia  Public  Service  Commission  and 
all  parties  of  record. 

Cnmmrnt  date:  iune  2,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  MidAmerican  Energy  Company 

in.K  Let  No   EKOO-2.'i03-000| 

Take  notice  that  on  May  15,  2000, 
MidAmerican  Energy  Company 
(MidAmerican),  tendered  for  filing  with 
the  (Commission  a  Notice  of 
Cancellation  of  its  Service  Agreement 
dated  July  11,  1962,  between  Iowa 
Power  and  Light  Company  (a 
predecessor  company  of  MidAmerican) 
and  the  City  of  Neola,  Iowa,  pursuant  to 
Section  35.15  of  the  Commission's 


Federal  Register /Vol  65,  No.  103 /Friday,  May  26,  2000 /Notices 


34165 


Regulations.  This  Agreement  has  been 
designated  as  MidAmerican  Rate 
Schedule  No.  33. 

MidAmerican  requests  a  waiver  of 
Section  35.15  to  the  extent  that  this 
Notice  of  (^Cancellation  has  not  been  filed 
within  the  time  required  by  such 
section.  MidAmerican  inadvertently 
failed  to  submit  the  Notice  of 
CCancellation  upon  expiration  of  the 
agreement  under  its  own  terms. 

MidAmerican  requests  that  the 
following  rate  schedule  be  canceled 
effective  as  of  11:59  p.m.  on  March  31, 
1999: 

MidAmerican  has  mailed  a  copy  of 
this  filing  to  City  of  Neola,  Iowa,  the 
Iowa  Utilities  Board,  the  Illinois 
Commerce  Commission  and  the  South 
Dakota  Public  Utilities  Commission. 

Comment  date:  June  5,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  PacifiCorp,  Portland  General 
Electric  Company,  Puget  Sound  Energy, 
Inc.,  Avista  Corporation;  TransAlta 
Centralia  Generation  LLC 

[Docket  No,  ECOO-87-OOll 

Take  notice  that  on  May  1 1 ,  2000, 
PacifiCorp,  Portland  Cieneral  Electric 
Company,  Puget  Sound  Energy,  Inc., 
and  Avista  Corporation,  and  TransAlta 
Centralia  Generation  LLC  (TACG) 
(collectively,  the  Applicants)  filed  as 
part  of  Exhibit  H  to  their  Application 
filed  on  Friday.  May  5,  2000  pursuant 
to  Section  203  of  the  Federal  Power  Act, 
an  unexecuted  version  of  the 
Assignment  and  Assumption  Agreement 
for  the  transfer  of  the  Standby  Service 
Agreement. 

Comment  date:  June  5,  2000,  in 
accordance  with  Standard  PcU^graph  E 
at  the  end  of  this  notice. 

12.  PacifiCorp;  Portland  General 
Electric  Company;  Puget  Sound  Energy, 
Inc.;  Avista  Corporation;  TransAlta 
Centralia  Generation  LLC 

[Docket  No.  ECOO-87-OOOl 

Take  notice  that  on  May  5.  2000, 
PacifiCorp,  Portland  General  Electric 
Compemy,  Puget  Sound  Energy,  Inc., 
Avista  Corporation  (collectively,  the 
Joint  Parties),  and  TransAlta  Centralia 
(feneration  LLC  (TACG)  (together,  the 
Applicants]  submitted  for  filing  an 
application  pursuant  to  Section  203  of 
the  Federal  Power  Act  (FPA)  seeking 
authorization  to  assign  the  rights  and 
obligations  of  the  Joint  Parties  imder  the 
Centralia  Standby  Service  Agreement 
between  Bonneville  Power 
Administration  (BPA)  and  the  Joint 
Parties  from  the  Joint  Parties  to  TACG. 

On  May  8,  2000,  the  applicants  filed 
an  errata  to  their  application  correcting 


footnote  one  on  page  one  of  the 
application.  It  incorrectly  stated  that  the 
Joint  parties  and  certain  other  non- 
jurisdictional  public  entities  are  the 
joint  owTiers  of  the  Centralia  Steam 
Electric  (Generating  Plant  (the  Centralia 
Facility).  The  Applicants  would  like  to 
clarify  that  these  parties  interests  in  the 
Centralia  Facility  were  conveyed  to 
TACG  in  a  transaction  which  was 
approved  by  the  Commission  and 
consummated  on  May  4,  2000. 

Comment  date:  June  5,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Madison  Gas  &  Electric  Company 

[Docket  No.  EC00-8&-000) 

Take  notice  that  on  May  9,  2000, 
Madison  Gas  &  Electric  Company 
(MGE),  pursuant  to  Section  203  of  the 
Federal  Power  Act,  16  U.S.C.  §  824b, 
filed  an  Application  for  approval  to 
transfer  operational  control  over  certain 
identified  transmission  facilities  to  the 
Midwest  Independent  Transmission 
System  Operator,  Inc.  (Midwest  ISO). 
MGE  states  that  this  filing  is  intended  to 
reflect  the  fact  that  it  has  joined  the 
Midwest  ISO,  and  to  allow  for  the 
transfer  of  control  of  the  identified 
facilities  to  the  Midwest  ISO. 

MGE  states  that  the  filing  has  been 
served  on  all  affected  state  commissions 
and  all  parties  in  Docket  Nos.  ER98- 
1438  and  EC98-24. 

Comment  date:  June  8,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  P&L  Coal  Holdings  Corporation; 
Edison  Mission  Energy;  Citizens  Power 
LLC 

[Docket  No.  ECOO-90-000) 

Take  notice  that  on  May  12,  2000, 
P&L  Coal  Holdings  Corporation,  Edison 
Mission  Energy,  and  Citizens  Power 
LLC  filed  an  application  for  an  order 
authorizing  the  proposed  sale  to  Edison 
Mission  Energy,  of  certain  of  P&L  Coal 
Holdings  Corporation's  indirect  equity 
interests  in  the  following  power 
marketing  entities:  Citizens  Power  Sales 
LLC,  Hartford  Power  Sales,  L.L.C,  CL 
Power  Sales  One,  L.L.C,  CL  Power  Sales 
Two,  L.L.C,  CP  Power  Sales  Five, 
L.L.C,  CL  Power  Sales  Six,  L.L.C,  CL 
Power  Sales  Seven,  L.L.C,  CL  Power 
Sales  Eight,  L.L.C,  CL  Power  Sales 
Nine,  L.L.C,  CL  Power  Sales  Ten, 
L.L.C,  CP  Power  Sales  Twelve,  L.L.C, 
CP  Power  Sales  Thirteen,  L.L.C,  CP 
Power  Sales  Fourteen,  L.L.C,  CP  Power 
Sales  Fifteen,  L.L.C,  CP  Power  Sales 
Seventeen,  L.L.C,  CP  Power  Sales 
Eighteen,  L.L.C,  CP  Power  Sales 
Nineteen,  L.L.C,  and  CP  Power  Sales 
Twenty,  L.L.C 


Comment  date:  June  12,  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Conectiv;  NRG  Energy,  Inc. 

[Docket  No.  ECOO-91-000] 

Take  notice  that  on  May  15.  2000. 
Conectiv  and  NRG  Energy,  Inc.  (NRG 
Energy)  (collectively,  the  Applicants) 
submitted  on  behalf  of  certain  of  their 
respective  subsidiaries  a  joint 
application  under  Section  203  of  the 
Federal  Power  Act  and  Part  33  of  the 
Commission's  regulations  to  request 
authorization  and  approval  for  the  sale 
of  certain  jurisdictional  transmission 
facilities  (and  the  appurtenant 
generating  facilities)  and  for  the 
assignment  of  interests  in  the  Keystone 
and  Conemaugh  Interconnection 
Agreements  to  NRG  Energy. 

The  Conectiv  subsidiaries  involved  in 
the  sale  of  the  facilities  and  interests  are 
Delmarva  Power  &  Light  Company. 
Atlantic  City  Electric  Company,  and 
Conectiv  Delmarva  (Generation,  Inc.  The 
NRG  Energy  subsidiaries  who  will 
acquire  the  Conectiv  facilities  and 
interests  are  Deepwater  Power  LLC;  B. 
L.  England  Power  LLC;  Indian  River 
Power  LLC;  Vierma  Power  LLC; 
Keystone  Power  LLC;  and  Conemaugh 
Power  LLC.  The  NRG  Energv' 
subsidiaries  who  will  participate  in  the 
ownership  of  those  six  companies  are 
MidAtlantic  (Generation  Holding  LLC; 
NRG  Atlantic  LLC:  and  NRG 
MidAtlantic  (Generating  LLC. 

The  Applicants'  proposed  closing 
date  for  the  sale  and  assignment  is  on 
or  about  September  1.  2000.  The 
Applicants  request  approval  of  the 
treuisaction  by  or  about  August  1.  2000. 

The  Applicants  state  that  copies  of 
their  joint  application  have  been  sen'ed 
upon  the  state  regulator^'  commissions 
of  New  Jersey.  Delaware,  Maryland, 
Pennsylvania  and  Virginia;  the 
signatories  to  the  Keystone  and 
Conemaugh  Interconnection 
Agreements;  the  PJM  Interconnection, 
LLC;  Delmarva's  wholesale 
requirements  customers:  and  the 
wholesale  electric  systems  dependent 
on  Atlantic  or  Delmarva  for  access  to  the 
PJM  transmission  grid. 

Comment  date:  June  14,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  New  England  Power  Pool 

[Docket  No.  EROO-2485-0001 

Take  notice  that  on  May  15,  2000,  the 
New  England  Power  Pool  (NEPOOL) 
Participants  Committee  and 
Transmission  Owners  submitted  the 
Fifty-Fifth  Agreement  Amending  the 
New  England  Power  Pool  Agreement 
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(Fifty-Fifth  Ai^reemenl)  which  providos 
for  the  addition  of  System  Restoration 
and  Planning  Servic;es  to  the  NEPOOl. 
Tariff,  including  both  requirements  and 
compensation  for  the  provision  of  those 
services  The  NEPOOL  Participants 
Committee  and  Transmission  Owners 
could  not  agree  on  the  effective  date  for 
the  Agreement  and  have  requested  the 
Commission  determine  the  effective 
date  provided  such  date  is  not  later  than 
)uly  14,  2000. 

The  NEPOOL  Participants  Committee 
and  Transmission  Owners  state  that 
copies  of  these  materials  were  sent  to 
the  NEPOOL  Participants  and  the  six 
New  England  state  governors  and 
regulatory  commissions. 

Comment  date:  June  5.  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Commonwealth  Edison  Company 

|Doc:kel  No.  ER(X)-248H-()00l 

Take  notice  that  on  May  15.  2000. 
Commonwealth  Edison  Company 
(ComEd)  tendered  for  filing  a  Sales 
Agreement  to  sell  power  and  energy  to 
Unicom  Energy,  Inc.  (UEI). 

ComEd  requests  an  effective  date  of 
May  16.  2000  for  the  agreements  and 
accordingly  seeks  waiver  of  the 
Commission's  notice  requirements. 

Copies  of  the  filing  were  served  on 
UEI. 

Comment  date  |une  5.  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

18.  Louisville  Gas  And  Electric 
Company;  Kentucky  Utilities  Company 

I  Docket  No.  b;K0O-24H>M)(M)| 

Take  notice  that  on  May  15,  2000, 
Louisville  Cias  and  Electric  Company 
{LG&E)/Kentuckv  I Uilities  (KU) 
(hereinafter  (Companies)  tendered  for 
filing  executed  unilateral  Service  Sales 
Agreement  between  Companies  and 
Connectiv  Energy  Supply,  Inc.  under 
the  Companies'  Rate  Schedule  MBSS 
This  filing  replaces  previous  filing  of 
unexecuted  agreement  fileil  on  Ajjril  IH, 
2000  and  designated  Docket  No  EROO- 
2231-000. 

Comment  date:  |une  5,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Louisville  Gas  And  Electric 
Company;  Kentucky  Utilities  Company 

jDnckol  No   KR(H)-24'K)-()00| 

Take  notice  that  on  May  15,  2000. 
Louisville  Gas  and  Electric  Company 
(LG&E)/Kentucky  Utilities  (KU) 
(hereinafter  Companies)  tendered  for 
filing  an  executed  Netting  Agreement 
between  the  Companies  and  Connectiv 
Energy  Supply,  Inc. 


Comment  date:  fune  5.  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Louisville  Gas  And  Electric 
Company;  Kentucky  Utilities  Company 

|I).)i  Let  No   t;RO(>-24qi-()UO| 

Take  notice  that  on  May  15.  2000, 
Louisville  Gas  and  Electric  Company 
(LG&E)/Kentucky  Utilities  (KU) 
(hereinafter  Companies)  tendered  for 
filing  AN  executed  Netting  Agreement 
between  the  Companies  and  DTE  Energy 
Trading. 

Comment  date:  June  5,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  PPL  Montana,  LLC 

(Docket  No.  EROO-2492-O()0| 

Take  notice  that  on  May  15,  2000.  PPL 
Montana,  LLC  (PPL  Montana)  filed  a 
Service  Agreement  dated  May  1 .  2000 
with  PPL  EnergyPlus,  LLC  (PPL 
EnergvPlus)  under  PPL  Montana's 
Market-Based  Rate  Tariff.  FERC  Electric 
Tariff,  Original  Volume  No.  1.  The 
Service  Agreement  adds  PPL  EnergyPlus 
as  an  eligible  customer  under  the  Tariff. 

PPL  Montana  requests  an  effective 
date  of  May  1.  2000  for  the  Service 
Agreement. 

PPL  Montana  states  that  PPL 
EnergyPlus  has  been  served  with  a  copy 
of  this  filing. 

Comment  date:  June  5.  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Consumers  Energy  Company 

IDoi  kfl  No   KRlH>-249(i-<)0U| 

Take  notice  that  on  May  15,  2000, 
Consumers  Energy  Company 
(Consumers)  tendered  for  filing  a  service 
agreement  for  unbundled  wholesale 
power  servic:e  pursuant  to  the 
Consumers'  cost-based  Power  Sales 
Tariff  accepted  for  filing  on  September 
12.  1997  in  Docket  No.  ER97-964-000 
with  British  Columbia  Power  Exchange 
(Corporation. 

Copies  of  the  filed  agreement  were 
served  upon  the  Michigan  Public 
Service  Commission  and  the  customer 

Comment  date  June  5,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Entergy  Services,  Inc. 

IDiK.ki'l  No.  ER0O-2497-O0()l 

Take  notice  that  on  May  15.  2000. 
Entergy  Services.  Inc.,  on  behalf  of 
Entergy  Arkansas.  Inc..  Entergy  Gulf 
States,  Inc.,  Entergy  Louisiana,  Inc.. 
Entergy  Mississippi.  Inc.,  and  Entergy 
New  Orleans,  Inc..  (collectively,  the 
Entergy  Operating  Companies)  tendered 
for  filing  a  Long-Term  Firm  Point-to- 


Point  Transmission  Service  Agreement 
Entergy  Ser\ices,  Inc.  as  agent  for  the 
Entergy  Operating  Companies,  and 
PECO  Energy  Company — Power  Team. 

Entergy  Ser\'ices  requests  that  the 
agreement  be  made  effective  no  later 
than  May  3.  2000. 

Comment  date:  June  5.  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  Golden  Spread  Electric  Cooperative, 
Inc. 

(Do(  ket  No  b;R0O-2498-0O0l 
Take  notice  that  on  May  15,  2000. 

Golden  Spread  Electric  Cooperative.  Inc. 

(Golden  Spread)  tendered  for  filing 

Revisions  to  its  FERC  Rate  Schedule 

Nos.  23-33. 
Copies  of  this  filing  were  served  upon 

each  of  Golden  Spread's  Member 

Cooperatives  taking  service  under  such 

rate  schedules  and  the  Public  Utility 

Commission  of  Texas. 

Comment  date:  June  5,  2000,  in 

accordance  with  Standard  Paragraph  E 

at  the  end  of  this  notice. 

25.  Deseret  Generation  &  Transmission 
Co-operative,  Inc. 

jDockHt  No.  KROO-S. 1-000 1 

Take  notice  that  on  May  15.  2000, 
Deseret  Generation  &  Transmission  Co- 
operative, Inc.  filed  an  informational 
filing,  attached  as  Appendix  A, 
providing  the  exact  amount  paid  as  a 
Supplemental  1999  Rate  Rebate  to  each 
of  its  six  member  cooperatives. 

Comment  date:  June  5,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

26.  Northwestern  Corporation 

IDoc  kel  No   K.S0O-:<.=i-O011 

Take  notice  that  on  May  12,  2000. 
Northwestern  Corporation  submitted  an 
amendment  to  its  original  application  in 
this  proceeding  pursuant  to  Section  204 
of  the  Federal  Power  Act.  The 
amendment  seeks  authorization  to  issue 
(iii)  not  more  than  1.000,000  shares  of 
its  Common  Stock,  par  value  $1.75  per 
share,  including  related  Common  Stock 
Purchase  Rights,  for  its  Dividend 
Reinvestment  and  Director  Stock 
Purchase  Plan;  (iv)  not  more  than 
100,000  shares  of  its  Common  Stock,  par 
value  $1.75  per  share,  including  related 
Common  Stock  Purchase  Rights  to  be 
issued  for  the  purpose  of  making 
charitable  contributions  to  qualifying 
organizations;  (v)  not  more  than  500,000 
shares  of  its  Cumulative  Preferred  Stock, 
par  value  $100  per  share;  and  (vi)  not 
more  than  500.000  shares  of  its 
Preference  Stock,  par  value  $50  per 
share. 

Northwestern  Corporation  also 
requests  an  exemption  from  the 
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Commission's  competitive  bidding  and 
negotiated  placement  requirements  of 
18CFR34.2. 

Comment  date:  June  7.  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E.,  Washington,  DC. 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  rules  of 
practice  and  procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 

Linwood  A.  Watson,  ]t.. 

Acting  Secretary. 

[FR  Doc.  00-13221  Filed  5-25-00;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EGOO-1 52-000,  et  al.] 

Lone  Star  Steel  Sales  Company,  et  al.; 
Electric  Rate  and  Corporate  Regulation 
Filings 

May  17,2000. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1 .  Lone  Star  Steel  Sales  Company 

IDocket  No.  EGOO-1 52-000) 

Take  notice  that  on  May  15,  2000, 
Lone  Star  Steel  Sales  Company  (LSSS), 
P.O.  Box  803546.  Dallas,  Texas  75380. 
filed  with  the  Federal  Energy  Regulatory 
Commission  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  part  365  of 
the  Commission's  regulations. 

LSSS  is  a  Delaware  corporation  with 
its  principal  place  of  business  in  Dallas, 
Texas.  LSSS  is  engaged  exclusively  in 
the  business  of  owrning  or  operating  an 
eligible  facility  selling  electric  energy  at 
wholesale.  The  eligible  facility  consists 
of  15  MW  of  gas-fired  generation  located 


in  Northeast  Texas  that  is  entirely 
within  the  certificated  service  area  of 
Southwestern  Electric  Power  Company 
(SWEPCO). 

Comment  date:  June  7,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

2.  Twelvepole  Creek,  LLC 

[Docket  No.  EGOO-153-OOOl 

Take  notice  that  on  May  15,  2000, 
Twelvepole  Creek,  LLC,  with  its 
principal  place  of  business  c/o 
Columbia  Electric  Company,  13880 
Dulles  Comer  Lane.  Hemdon.  VA, 
20171.  filed  with  the  Federal  Energy 
Regulatory  Commission  an  application 
for  determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  regulations. 
Twelvepole  Creek,  LLC  intends  to 
construct,  own  or  lease,  and  operate  an 
approximately  504  MW  natural  gas-fired 
generating  facility  located  in  Wayne 
County,  West  Virginia.  All  output  from 
the  facility  will  be  sold  at  wholesale. 

Comment  date:  June  7,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

3.  MidAmerican  Energy  Company 

(Docket  No.  EL99-92-002] 

Take  notice  that  on  May  11,  2000. 
MidAmerican  Energj'  Company 
(MidAmerican),  666  Grand  Avenue. 
2900  Ruan  Center,  Des  Moines.  Iowa 
50309  tendered  for  filing  a  Refund 
Report  as  required  by  the  March  17, 
2000  Letter  Order  in  Docket  No.  EL99- 
92-000. 

MidAmerican  states  that  the  last 
billings  at  non-settlement  rates  were 
rendered  for  the  month  of  February 
2000  and  that  all  subsequent  billings 
have  been  based  on  the  settlement  rates 
and  charges  approved  by  the  Letter 
Order.  MidAmerican  further  states  that 
interest  on  the  refunds  was  calculated  in 
accordance  with  18  CFR  35.19a  and  that 
all  refunds  with  interest  required  to  be 
paid  pursuant  to  the  Letter  Order  were 
transmitted  electronically  to  customers 
on  April  28,  2000. 

Copies  of  the  filing  were  served  on  all 
parties  to  Docket  Nos.  EL99-92-000  and 
ER99-388 7-000. 

Comment  date:  June  12,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


4.  Lyon  Rural  Electric  Cooperative 

[Docket  No.  ESOO-34-OOOl 

Take  notice  that  on  May  10,  2000. 
Lyon  Rural  Electric  Cooperative  (Lyon) 
filed  an  application  pursuant  to  Section 
204  of  the  Federal  Power  Act  seeking 
authorization  to  borrow  money  under  a 
long-term  loan  agreement  in  the  form  of 
secured  promissory-  notes  in  an  amount 
not  to  exceed  $2,400,000.  Lyon  seeks 
authorization  to  borrow  money  under  a 
short-term  line  of  credit  agreement  in 
the  form  of  promissory'  notes  in  an 
amount  not  to  exceed  $900,000.  Lyon 
requests  authorization  for  the  long-term 
loan  agreement  and  the  short-term  line 
of  credit  over  a  two-year  period 
commencing  Jxme  30,  2000. 

Lyon  also  seeks  a  waiver  of  the 
Commission's  competitive  bidding  and 
negotiated  placement  requirements  of 
18  CFR  34.2  regarding  both  the  long- 
term  loan  agreement  and  the  short-term 
line  of  credit. 

Comment  date:  June  7.  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Northwestern  Corporation 

[Docket  No.  ES0O-35-OO0] 

Take  notice  that  on  May  8.  2000. 
Northwestern  Corporation  filed  an 
application  pursuant  to  Section  204  of 
the  Federal  Power  Act  seeking 
authorization  to  issue 

(i)  not  more  than  5,000,000  shares  of 
its  Common  Stock,  par  value  $1.75  per 
share,  including  related  Common  Stock 
Purchase  Rights:  and 

(ii)  not  more  than  $140,000,000  of  its 
mortgage  bonds,  notes,  debentures, 
subordinated  debentures,  guarantees  or 
other  evidences  of  indebtedness. 

Northwestern  also  requests  an 
exemption  from  the  Commission's 
competitive  bidding  and  negotiated 
placement  requirements  of  18  CFR  34.2. 

Comment  date:  Jime  7.  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Electric  Energy,  Inc. 

[Docket  No.  ESOO-36-OOOl 

Take  notice  that  on  May  1 1 ,  2000. 
Electric  Energy.  Inc.  submitted  an 
application  pursuant  to  the  Federal 
Power  Act  seeking  authorization  to 
issue  from  time  to  time  (a)  not  more 
than  $120  million  of  new  long-term  debt 
with  a  maturity'  of  up  to  15  years,  and 
(b)  new  short-term  debt  in  an  amount 
not  to  exceed  $70  million  at  any  time. 

Comment  date:  June  7.  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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7.  Kansas  Gas  and  Electric  Company 

(DiH  kft  Ni)  i:S()(»-t7-()()()| 

Take  nDtice  that  on  May  11.  -iOUO. 
Kansa.s  Gas  and  Eloctric  Company 
submitted  an  apiplication  pursuant  to 
Section  204  of  the  Federal  Power  Act 
seeicing  authorization  to  (1)  issue  not 
more  than  Si  billion  of  short-term 
securities  on  or  before  December  31. 
2002,  and  (2)  pledge  first  mortgage 
bonds  in  an  aggregate  principal  amount 
not  to  exceed  $1.0  billion  at  any  one 
time  outstanding  to  secure  such  short- 
term  indebtedness. 

Kansas  Gas  and  Electric  Company 
also  requests  a  waiver  from  the 
Commission's  competitive  bidding  and 
negotiated  placement  requirements  of 
18  CFR  34.2  with  regards  to  the  issuance 
of  short-term  .securities. 

Comment  date  June  7,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

8.  Kansas  Gas  and  Electric  Company 

|l)()(  kel  No.  KS0()-:JH-00()| 

Take  notice  that  on  May  11.  2000. 
Kansas  Gas  and  Electric  Company 
submitted  an  appIic;ation  pursuant  to 
Section  204  of  the  Federal  Power  Act 
seeking  authorization  to  pledge  not 
more  than  $1  billion  of  first  mortgage 
bonds  and  guaranties  to  secure  short- 
term  indebtedness  of  its  parent.  Western 
Resources,  Inc. 

Comment  date:  June  7,  2000,  in 
accordance  with  .Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Western  Resources.  Inc. 

|I)ii<  ki'l  No   t..S()()-l'^~()()()| 

Take  notice  that  on  Mav  11.  2000, 
Western  Resources,  Ini:.  submitted  an 
application  pursuant  to  Section  204  of 
the  Federal  Power  Act  seeking 
authorization  to  ( 1 )  issue  not  more  than 
S\.5  billion  in  sh(jrt-term  securities  on 
or  before  Det;ember  31,  2002.  and  (2) 
pledge  first  mortgage  bonds  in  an 
aggregate  principal  amount  not  to 
exceed  $1.5  billion  to  secure  such  short- 
term  indebtedness. 

Western  Resources,  Inc.  also  requests 
a  waiver  of  the  (Aimmission's 
competitive  bidding  and  negotiateiJ 
placement  requirements  of  IH  CFR  34.2 
with  rttgards  to  the  issuance  of  short- 
term  securities. 

Comment  date-  June  7,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energv  Regulatorv  Commission. 
888  First  Street,  NE.,  Washington,  DC 


2042f),  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385,211 
and  385.214).  All  such  motions  or 
protests  should  be  fded  on  or  before  the 
comment  dale.  Protests  will  be 
considered  by  the  ('ommission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
mu.st  fde  a  motion  to  intervene.  Copies 
of  these  fdings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  fding  may  also  be 
viewed  on  the  internet  at  http:// 
www.ferc.fed.us/  online/rims. htm  {call 
202-208-2222  for  assistance). 

I.inwood  A.  Watson.  Jr.. 

Artinfi  Sri Tftnn, 

|FK  Do.  .  ()()-l  (217  Filed  5-25-00;  8:45  am] 

BILLING  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No,  EGOO-141-000.  at  al.] 

PSEG  Power  New  York  Inc.,  et  al.; 
Electric  Rate  and  Corporate  Regulation 
Filings 

MrfV  HJ.  2000 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  PSEG  Power  New  York  Inc. 

lUnckel  No   KCiOO-U  l-0t)0l 

Take  notice  that  on  Mav  1 ,  2000, 
PSEG  Power  New  York  Inc.  (PSEG  New- 
York  or  Applicant)  with  its  principal 
office  at  80  Park  Plaza  Newark,  New 
[ersey  filed  with  the  Federal  Energy 
Regulatory  (Commission  an  application 
for  determinatiim  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  regulations, 

PSEC;  New  York  is  a  corporation 
organized  under  the  laws  of  the  .State  of 
Delaware,  PSEG  New  York  will  be 
engaged,  dirtH:tly  or  indirectly  through 
an  affiliate  as  defined  in  .Section 
2(a)(  1 1  )(B)  of  the  Public  Utility  Holding 
Companv  Act  of  1935,  exclusively  in 
owning,  or  both  owning  and  operating 
a  generating  facility  which  consists  of 
four  fossil  generating  units  representing 
a  total  of  approximatelv  400  MW  of 
generating  capac.ity  and  incidental 
facilities  located  in  the  Township  of 
Bethlehem,  County  of  .\lbany.  State  of 
New  York;  staling  elt'ctric  energy  at 
wholesale  and  )>ngaging  in  project 
development  activities  with  respect 
thereto. 


Comment  date:  June  9,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application, 

2.  CMS  Distributed  Power  L.L.C. 

iDo(kcl  No   K.OO-l  54-0(10] 

Take  notice  that  on  May  ,  2000.  CMS 
Distributed  Power  L.L.C.  330  Town 
Center  Drive.  Suite  1000.  Dearborn. 
Michigan  48126,  fded  with  the  Federal 
Energy  Regulatory  Commission  an 
application  for  determination  of  exempt 
wholesale  generator  status  pursuant  to 
Part  365  of  the  Commission's 
regulations. 

CMS  Distributed  Power  L.L.C,  is  a 
Michigan  limited  liability  company  and 
a  wholly-owned  indirect  subsidiary'  of 
CMS  Energy  Corporation,  a  Michigan 
corporation.  CMS  Distributed  Power 
L.L.C.  is  constructing  a  diesel  powered 
generating  facility  in  Dearborn. 
Michigan  of  approximately  38 
megawatts  and  a  diesel  powered 
generating  facility  in  Zilwaukee. 
Michigan  of  approximately  40 
megawatts. 

Comment  date:  June  9.  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

3.  Kansas  Gas  and  Electric  Company 

I  Docket  No   E.SOO-37-OOll 

Take  notice  that  on  May  17,  2000. 
Kansas  Gas  and  Electric  Company 
submitted  an  amendment  to  its  original 
application  in  this  proceeding  pursuant 
to  Section  204  of  the  Federal  Power  Act, 
The  application  is  amended  so  as  to 
define  the  terms  "short  term 
indebtedness,"  "securities  "  and  "short- 
term  securities"  to  mean  securities  with 
a  maturity  date  no  longer  than  five  years 
from  the  date  of  issuance.  The 
application  is  further  amended  so  that 
the  final  maturity  date  of  the  medium- 
term  securities  to  be  issued  will  be  no 
later  than  December  31,  2007, 

Comment  date:  |une  7,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice, 

4.  Kansas  Gas  and  Electric  Company 

lUocket  No,  t;S00-38-O01 1 

Take  notice  that  on  May  17,  2000. 
Kansas  Gas  and  Electric  Company 
submitted  an  amendment  to  its  original 
application  in  this  proceeding  pursuant 
to  Section  204  of  the  Federal  Power  Act, 
The  application  is  amended  so  as  to 
define  the  term  "short  term 
indebtedness"  to  mean  securities  with  a 
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maturity  date  no  longer  than  five  years 
from  the  date  of  issuance. 

Kansas  Gas  and  Electric  Companv 
requested  a  waiver  from  the 
Commission's  competitive  bidding  and 
negotiated  placement  requirements  of 
18  CFR  34.2. 

Comment  date:  June  7,  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Western  Resources,  Inc. 

[Docket  .No,  ESOO- .39-001 1 

Take  notice  that  on  May  17.  2000. 
Western  Resources,  Inc.  submitted  an 
amendment  to  its  original  application  in 
this  proceeding  pursuemt  to  Section  204 
of  the  Federal  Power  Act.  The 
application  is  amended  so  as  to  define 
the  terms  "short  term  indebtedness.  " 
"securities"  and  "short-term  securities" 
to  mean  securities  with  a  maturity  date 
no  longer  than  five  years  from  the  date 
of  issuance.  The  application  is  further 
amended  so  that  the  final  maturity  date 
of  the  medium-term  securities  to  be 
issued  will  be  no  later  than  December 
31.2007. 

Comment  date:  June  7.  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice, 

6.  Rumford  Cogeneration  Company 
Limited  Partnership 

IDocJ^et  No,  QF86-291-00;i| 

Take  notice  that  on  May  16.  2000. 
Rumford  Cogeneration  Company 
Limited  Partnership,  c/o  The  Mead 
Corporation,  Courthouse  Plaza  NE, 
Da\1on,  OH  45463,  filed  with  the 
Federal  Energy  Regulatory  Commission 
an  application  for  recertification  of  a 
facility  as  a  qualifying  cogeneration 
facility  pursuant  to  Section  292.207(b) 
of  the  Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 
The  facility  is  a  95  MW  topping-cycle 
cogeneration  facility.  It  is 
interconnected  with  Central  Maine 
Power  Company, 

The  Facility  was  originally  certified  as 
a  QF  in  Docket  No.  QF86-291-000, 
Rumford  Cogeneration  Company.  34 
FERC  il  62.205  (1986).  Rumfordalso 
filed  Notices  of  Self-recertification  on 
September  29,  1987,  in  Docket  No, 
QF86-291-001,  and  on  October  22. 
1997  in  Docket  No.  QF86-291-002, 

Recertification  is  sought  to  reflect  the 
proposed  sale  of  one  of  the  limited 
partners'  interest  in  the  Facility. 

Comment  date:  June  19.  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


7.  California  Independent  System 
Operator  Corporation 

|Do(  ket  No,  ER00-72B-000I 

Take  notice  that  on  May  16.  2000,  the 
California  Independent  System  Operator 
Corporation  (ISO),  tendered  for  filing  a 
revision  to  the  Scheduling  Coordinator 
Agreement  (SCA)  between  the  ISO  and 
Puget  Sound  Energy,  The  ISO  states  that 
the  revision  modifies  the  SCA  to 
incorporate  a  name  change  for  the  bank 
in  which  Puget  Sound  Energy-  maintains 
its  Fed-Wire  Transfer  account. 

The  ISO  requests  that  the  revision  be 
made  effective  as  of  November  18.  1999. 

The  ISO  states  that  this  filing  has  been 
served  on  Puget  Sound  Energy  and  the 
California  Public  Utilities  Commission. 

Comment  date:  June  6.  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Energy  East  Corporation  and  CMP 
Group,  Inc. 

(Docket  No,  EROO-2373-OOll 

Take  notice  that  on  May  16.  2000. 
Central  Maine  Power  Company  (CMP), 
tendered  for  filing  pursuant  to  Rule  215 
of  the  Rules  of  Practice  and  Procedure 
of  the  Federal  Energy  Regulatorv 
Commission.  18  CFR  385.215,  amended 
revised  pages  to  CMP's  Open  Access 
Transmission  Tariff  in  compliance  with 
Energy  East  Corporation  and  CMP 
Group.  Inc.,  91  FERC  U  61.  001  (2000), 

Comment  date:  June  6.  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Southwestern  Electric  Power 
Company 

(Docket  No.  EROO-2 500-000! 

Take  notice  that  on  May  16.  2000. 
Southwestern  Electric  Power  Company 
(SWEPCO).  tendered  for  filing  an 
Interconnection  Agreement  between 
SWEPCO  and  Lone  Star  Steel  Sales 
Company  (Lone  Star).  The 
Interconnection  Agreement  supersedes 
an  Interconnection  Agreement  between 
SWEPCO  and  Lone  Star  filed  July  28. 
1999.  SWEPCO  requests  an  effective 
date  for  the  new  Interconnection 
Agreement  of  May  17,  2000, 
Accordingly,  SWEPCO  requests  waiver 
of  the  Commission's  notice 
requirements. 

SWEPCO  states  that  a  copy  of  the 
filing  was  served  on  Lone  Star  and  the 
Public  Utility  Commission  of  Texas. 

Comment  date:  June  6,  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Western  Resources,  Inc. 

[Docket  No.  EROO-2501-OOOl 

Take  notice  that  on  June  6,  2000, 
Western  Resources.  Inc.  (WR).  tendered 


for  filing  the  Third  Amendment  to  the 
electric  service  Contract  w-ith  the  City  of 
Ellinwood.  Kansas  (Ellinwood).  the 
Third  Amendment  to  the  electric  service 
Contract  with  the  City  of  Larned .  Kansas 
(Larned),  the  Third  Amendment  to  the 
electric  service  Contract  with  the  City  of 
Osage  City,  Kansas  (Osage  City),  the 
Third  Amendment  to  the  electric 
Service  Contract  with  the  City  of 
Sterling,  Kansas  (Sterling),  and  the 
Second  Amendment  to  the  electric 
service  Contract  with  City  of  Wamego. 
Kansas  (Wamego). 
WR  requests  an  effective  date  of  June 

I.  2000  for  these  rate  schedule  changes. 
Copies  of  this  filing  has  been  ser\'ed 

upon  the  City  of  Ellinwood.  City  of 
Larned,  City  of  Osage  City,  City  of 
Sterling,  City  of  Wamego,  and  the 
Kansas  Corporation  Commission, 
Comment  date:  June  6,  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

II.  Western  Resources.  Inc. 

[Docket  .No,  ER00-2502-O00| 

Take  notice  that  on  May  16.  2000. 
Western  Resources.  Inc..  tendered  for 
filing  Service  Schedule  WTU-6/2000, 
which  will  supercede  Service  Schedule 
WTU-3/94.  Ser\'ice  Schedule  WTU-6/ 
2000  is  proposed  to  be  effective  as  of 
June  1,  2000.  The  revisions  to  Ser\-ice 
Schedule  WTU-3/94  promotes 
competition  by  allowing  customers 
taking  ser\-ice  under  this  schedule  to 
receive  credit  for  alternative  competitive 
resources. 

A  copy  of  this  filing  was  ser\-ed  upon 
the  Kansas  Corporation  Commission 
and  the  wholesale  customers  who  take 
service  under  the  aforementioned 
Service  Schedule, 

Comment  date:  June  6.  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Allegheny  Energy  Service 
Corporation,  on  behalf  of  Allegheny 
Energy  Supply  Company.  LLC 

[Docket  No.  EROO-2504-OOOl 

Take  notice  that  on  May  16,  2000. 
Allegheny  Energy  Service  Corporation 
on  behalf  uf  Allegheny  Energy  Supply 
Company.  LLC  (Allegheny  Energy 
Supply),  tendered  for  filing  Supplement 
No.  42  to  add  one  (1)  new  Customer  to 
the  Market  Rate  Tariff  under  which 
Allegheny  Energy  Supply  Company 
offers  generation  services:  and  filed 
Amendment  No,  1  to  Supplement  No. 
42  to  incorporate  a  Netting  Agreement 
with  Tractebel  Energy  Marketing.  Inc. 
into  the  tariff  provisions. 

Allegheny  Energy  Supply  requests  a 
waiver  of  notice  requirements  to  make 
service  available  as  of  April  19.  2000  or 
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on  a  date  as  detHrmintui  by  the 
Commission  to  Tracfebel  Energy 
Marketing.  Inc.,  and  rnak^e  the  Netting 
Agreement  effective  as  of  May  3.  2000 
or  on  a  date  as  determined  bv  the 
Commission. 

(]opies  of  the  filing  have  been 
provided  to  the  Public  Utilities 
Commission  of  Ohio,  the  Pennsylvania 
Public  Utility  Commission,  the 
Maryland  Public  .Service  Commission, 
the  Virginia  .State  Corporation 
Commission,  the  West  Virginia  Public 
Service  Commission,  and  all  parties  of 
record 

Coinnwnt  date:  lune  H,  2000.  in 
accordance  with  .Standard  Paragraph  E 
at  the  end  ot  this  notice 

13.  Allegheny  Energy  Service 
Corporation,  on  behalf  of  Monongahela 
Power  Company.  The  Potomac  Edison 
Company,  and  West  Penn  Power 
Company.  (Allegheny  Power) 

|U(M  ivfi  No  KKii()-.::'i().5-()(i()! 

Take  notice  that  on  May  Ih.  2000, 
Allegheny  Energv  .Service  Corporation 
t)n  behalf  of  Monongahela  I'ovver 
Company,  The  Potomac  Edison 
Company  and  West  i'enn  Povvt-r 
Company  (Ailegheiiv  Power),  tendenni 
for  filing  Supplement  No.  79  to  add 
Public  .Service  C()m[).inv  ofC'olorado  to 
.Vllegheny  Pf)vver's  Open  .Access 
Transmission  ,Servif;e  Tariff  which  has 
been  ac:cepted  for  filing  bv  the  Federal 
Energ\  Regulatory  Commission  in 
Docket  No.  ER9H- .58-000 

The  proposed  effective  {late  under  the 
.Service  Agreements  is  May  1.5,  2000  or 
a  date  ordered  bv  the  Commission. 

Copies  of  the  filing  h.i\e  betm 
provided  to  the  Public  I'tilities 
Commission  of  Ohio,  the  Peiuisylvania 
Public  Utility  Commission,  the 
Maryland  Public  Service  Commission, 
the  Virginia  .State  (Corporation 
Coiimiission.  and  the  West  Virginia 
Public  Service  (Commission 

Comnwnt  datr:  fune  I),  2000,  in 
accordance  with  .Standard  P.iragraph  E 
at  the  (Mid  of  this  notice 

14.  PPL  Electric  Utilities  Corporation 

IDock.'l  No    I.K(M)-J">0t.   (loill 

Take  notice  that  on  Mav  Hi.  2000.  PPl. 
Eiec:tric  Utilities  Corporation  tendered 
for  filing  notice  of  cancellation  of 
ScTvice  Agreement  No.  H  under  its  FERC 
Electric  Tariff  Volume  No    1.  PPL 
Utilities  requested  an  effective  d.ite  ot 
this  cancellation  of  lulv  17,  2000 

Notice  of  the  proposed  cancellation 
has  been  served  upon  C.irgiil-.MIianI, 
LLC. 

Comment  c' j/e.  June  6,  2000,  in 
accordance  with  Standard  Paragra[)h  E 
at  the  end  ol  this  notice. 


15.  Central  Vermont  Public  Service 
Corporation 

llJut  kfl  No.  b;K0n-25()7-l)U0l 

Take  notice  that  cm  May  16.  2000. 
Central  Vermont  Public  .Service 
CCorp(jration.  tendered  for  filing  a 
modification  to  its  billing  procedures 
under  .Section  7.1  of  its  open  access 
Transmission  .Service  Tariff  No.  7. 

Copies  of  the  filing  were  served  upon 
Ontral  Vermont's  jurisdictional 
customers.  Vermont  Public  .Service 
Board,  New  Hampshire  Public  I'tilities 
Commission,  Connecticut  Public 
Utilities  (Control  Department  and 
Massachu.setts  Public  Utilities 
(Commission. 

(Comment  diite  [une  6.  2000,  in 
accordance  with  .Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Duke  Energy  Corporation 

|I)n.  kct  No    KK(H)-J.'il)'l-O0(li 

Take  notice  that  on  May  Hi,  2000. 
[Duke  Energy  Corporation  (Duke), 
tendered  for  filing  a  .Service  Agreement 
with  New  Energy,  Inc.  for  Non- 
Transmission  .Service  under  Duke's 
Open  Access  Transmission  Tariff. 

Duke  requests  that  the  proposed 
Service  Agreement  be  permitted  to 
bf'come  effective  on  May  2,  2000. 

Duke  states  that  this  filing  is  in 
accordance  with  Part  35  of  the 
(Commission's  Regulations  and  a  copy 
has  been  served  on  the  North  Carolina 
Utilities  Commission. 

Comment  date:  lune  6.  2000,  in 
accordance  with  .Standard  Paragraph  E 
at  the  end  of  this  notice 

17.  Duke  Ener^  Corporation 

IDoc  ki-l  No   tCR0O-2'il(MU)0l 

Take  notice  that  on  May  Ifi,  2000. 
Duke  Energv  (Corporation  (Duke), 
tendered  for  filing  a  Service  Agreement 
with  New  Energy,  Inr:  ,  for  Transmissitm 
Service  under  Duke's  Open  Access 
Transmission  Tariff 

Duke  requests  that  the  proposed 
Service  .Agreement  be  permitted  to 
become  effective  on  May  2,  2000. 

Duke  states  that  this  filing  is  in 
accordance  with  Part  35  of  the 
(Commission's  Regulations  and  a  copy 
has  been  served  on  the  North  (Carolina 
Utilities  Commission. 

Comment  date:  June  fi.  2000.  in 
ac(  ordance  with  Standard  Paragraph  E 
.it  the  end  of  this  notice. 

18.  Duke  Energy  Corporation 

IDiH  krt  No   KK(MI- J-il  1-<M)(I 

Take  notice  that  on  May  H),  2000, 
Duke  Energy  (Corporation  (Duke), 
tendered  for  filing  a  Service  Agreement 
with  .Amerada  Hess  (Corporation  for 


Non-Transmission  Service  under  Duke's 
(Jpen  Access  Transmission  Tariff. 

Duke  requests  that  the  proposed 
Service  Agreement  be  permitted  to 
become  effective  on  May  2,  2000. 

Duke  states  that  this  filing  is  in 
accordance  with  Part  35  of  the 
("ommission's  Regulations  and  a  copy 
has  been  served  on  the  North  Carolina 
Utilities  (Commission. 

Comment  date:  June  6.  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Duke  Energy  Corporation 

|I)o(kct  No   k;K()0-2,=i  12-0001 

Take  notice  that  on  May  16,  2000. 
Duke  Energy  Corporation  (Duke), 
tendered  for  filing  a  Service  Agreement 
with  Amerada  Hess  Corporation,  for 
Transmission  .Ser\'ice  under  Duke's 
Open  Access  Transmission  Tariff. 

Duke  requests  that  the  proposed 
Ser\ice  Agreement  be  permitted  to 
become  effective  on  May  2.  2000. 

Duke  states  that  this  filing  is  in 
accordance  with  Part  35  of  the 
Commission's  Regulations  and  a  copy 
has  been  served  on  the  North  Carolina 
Utilities  Commission. 

Comment  dite:  June  6,  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Northern  Indiana  Public  Service 
Company 

|I)o(  kct  No   ER0()-'2S1:M)00I 

Take  notice  that  on  May  16,  2000. 
Northern  Indiana  Public  Service 
(Company  tendered  for  filing  an 
executed  Standard  Transmission 
Service  Agreement  for  Non-Firm  Point- 
to-Point  Transmission  Ser\'ice  between 
Northern  Indiana  Public  Ser\'ice 
Company  and  Amerada  Hess 
Corporation  (Amerada), 

Under  the  Transmission  Service 
.Agreement,  Northern  Indiana  Public 
Service  Company  will  provide  Point-to- 
Point  Transmission  Service  to  Amerada 
pursuant  to  the  Transmission  Service 
Tariff  filed  by  Northern  Indiana  Public 
Service  (Company  in  Docket  No.  (DA9b- 
47-000  and  allowed  to  become  effective 
by  the  (Commission. 

Northern  Indiana  Public  Service 
(Company  has  requested  that  the  Service 
Agreement  be  allowed  to  become 
effective  as  of  May  17,  2000. 

(Copies  of  this  filing  have  been  sent  to 
Amerada,  the  Indiana  Utility  Regulatory 
(Commission,  and  the  Indiana  Office  of 
Utility  Consumer  Counselor. 

Comment  date:  June  6,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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21.  TransAlta  Centralia  Generation  LLC 

[Docket  No.  EROO-2 5 14-000] 

Take  notice  that  on  May  16,  2000, 
TransAlta  Centralia  (^neration  LLC 
(TACG)  tendered  for  filing,  pursuant  to 
Section  205  of  the  Federal  Power  Act 
and  Part  35  of  the  Commission's  Rules 
and  Regulations,  a  Power  Purchase  and 
Sale  Agreement  between  TACG  and 
TransAlta  Energy  Marketing  (US)  Inc. 

Comment  date:  June  6.  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  MidAmerican  Energy  Company 

I  Docket  No.  EROO-2.51. 5-000) 

Take  notice  that  on  May  16.  2000, 
MidAmerican  Energy  Company 
(MidAmerican),  tendered  for  filing  with 
the  Commission  a  Notice  of 
Cancellation  of  its  Service  Agreement 
dated  July  21,  1958,  between  Iowa 
Power  and  Light  Company  (a 
predecessor  company  of  MidAmerican) 
and  City  of  Carlisle.  Iowa,  pursuant  to 
Section  35.15  of  the  Commission's 
Regulations.  MidAmerican  requests  that 
the  following  rate  schedule  be  canceled 
effective  as  of  11:59  p.m.  on  February 

23.  1998.  This  Agreement  has  been 
designated  as  MidAmerican  Rate 
Schedule  No.  32. 

MidAmericcUi  requests  a  waiver  of 
Section  35,15  to  the  extent  that  this 
Notice  of  Cancellation  has  not  been  filed 
within  the  time  required  by  such 
section.  MidAmerican  inadvertently 
failed  to  submit  the  Notice  of 
Cancellation  upon  expiration  of  the 
agreement.  The  expired  agreement  was 
supplanted  by  a  new  agreement,  the 
"VVholesale  Full  Requirements  Power 
Sales  Agreement  "  and  has  been 
designated  as  MidAmerican  Rate 
Schedule  Electric  Tariff  No.  5,  Service 
Agreement  No.  24. 

MidAmerican  has  mailed  a  copy  of 
this  filing  to  City  of  Carlisle,  Iowa,  the 
Iowa  Utilities  Board,  the  Illinois 
Commerce  Commission  and  the  South 
Dakota  Public  Utilities  Commission. 

Comment  date:  June  6,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Central  Maine  Power  Company 

[Docket  No.  EROO-20 17-000) 

Take  notice  that  on  May  16,  2000, 
Central  Maine  Power  Company  (CMP), 
tendered  for  filing  an  amendment  to  its 
Motion  To  Defer  Action  (Motion),  filed 
on  May  12.  2000,  in  the  above- 
referenced  docket.  By  the  Motion  and 
this  amendment,  CMP  is  seeking  for  the 
Commission  to  defer  action  for  forty-five 
(45)  days  on  an  unexecuted  service 
agreement  for  Firm  Local  Point-to-Point 
Transmission  and  interconnection 


agreement  by  and  between  CMP  and 
Moosehead  Energy  Inc.,  submitted  in 
Docket  No.  EROO-2 01 7-000.  CMP  states 
this  amendment  will  allow  CMP  and 
Moosehead  Energy,  Inc.,  to  negotiate 
executed  agreements. 

Comment  date:  June  6.  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  Citizens  Power  Sales  LLC.  et  al 

[Docket  Nos.  ER94-1685-029.  ER95-19.3- 
027.  ER9.i-892-0.53.  ER95-856-002,  ER96- 
2652-047.  ER99-893-005,  ER99-892-006. 
ER99-891-006,  ER99-890-006,  ER99-4229- 
003,  ER99-4330-001,  ER99^228-003.  and 
ER99^331-0011 

Take  notice  that  on  May  12.  2000. 
Citizens  Power  Sales  LLC.  Hartford 
Power  Sales.  L.L.C.,  CL  Power  Sales 
One.  L.L.C.,  CL  Power  Sales  Two. 
L,L.C..  CP  Power  Sales  Five.  L.L.C..  CL 
Power  Sales  Six,  L.L.C..  CL  Power  Sales 
.Seven.  L.L.C.,  CL  Power  Sales  Eight. 
L.L.C..  CL  Power  Sales  Nine.  L.L.C.,  CL 
Power  Sales  Ten.  L.L.C..  CP  Power  Sales 
Twelve,  L.L.C..  CP  Power  Sales 
Thirteen,  L.L.C.,  CP  Power  .Sales 
Fourteen,  L.L.C.  CP  Power  Sales 
Fifteen.  L.L,C..  CP  Power  Sales 
Seventeen,  L.L.C.  CP  Power  Sales 
Eighteen,  L.L.C.  CP  Power  Sales 
Nineteen,  L.L.C,  and  CP  Power  Sales 
Twenty.  L.L.C,  tendered  for  filing 
revised  codes  of  conduct. 

Comment  date:  June  2,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatorv'  Commission. 
888  First  Street.  N.E..  Washington.  D.C 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  ser\'e  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 

Linwood  A.  Watson.  Jr., 

Acting  Secretary. 

[FR  Doc.  00-13218  Filed  5-2,5-00;  8:45  am] 

BILLING  CODE  671 7-01 -P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6705-6] 

Agency  Information  Collection 
Activities;  0MB  Responses 

AGENCY:  Environmental  Protection 
Agency  (EPA), 

ACTION:  Notices. 

SUMMARY:  This  document  announces  the 
Office  of  Management  and  Budget's 
(OMB)  responses  to  Agency  clearance 
requests,  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et.  seq.).  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to.  a  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  control  number. 
The  OMB  control  numbers  for  EPA's 
regulations  are  listed  in  40  CFR  part  9 
and  48  CFR  Chapter  15. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sandy  Farmer  at  260-2 740, or  email  at 
Farmer.sandy@epa.goy,and  please  refer 
to  the  appropriate  EPA  Information 
Collection  Request  (ICR)  Number. 
SUPPLEMENTARY  INFORMATION: 

OMB  Responses  to  Agency  Clearance 
Requests 

OMB  Approvals 

EPA  ICR  No.  1573.06:  Part  B  Permit 
Application.  Permit  Modifications,  and 
Special  Permits:  in  40  CFR  parts  264 
and  270;  was  approved  03/31/2000; 
OMB  No.  2050-0009:  expires 
03/31/2003. 

EPA  ICR  No.  0029.07:  National 
Pollutant  Discharge  Elimination  System 
(NPDES)  Modification  and  Variance 
Requests:  in  40  CFR  parts  122.62  and 
122.63;  was  approved  04/04/2000:  OMB 
No.  2040-0068:  expires  04/30/2003. 

EPA  ICR  No.  1560.05:  National  Water 
Quality  Inventory  Reports  "  Clean  Water 
Act  Sections  305(b).  303(d),  314(a),  and 
106(e):  in  40  CFR  part  130.10(2):  was 
approved  04/05/2000:  OMB  No.  2040- 
0071:  expires  04/30/2003. 

EPA  ICR  No.  0168.07:  Pollutant 
Discharge  Elimination  System  and 
Sewage  Sludge  Management  State 
Programs;  in  40  CFR  parts  122  through 
125;  was  approved  04/10/2000:  OMB 
No.  2040-0057;  expires  04/30/2003. 

EPA  ICR  No.  0226.15:  Applications 
for  NPDES  Discharge  Permits  and  the 
Sewage  Management  Permits:  in  40  CFR 
parts  122  through  125.  403,  and  501: 
was  approved  04/11/2000:  OMB  No. 
2040-0086;  expires  04/30/2003. 

EPA  ICR  No.  1569.04:  Approval  of 
State  Coastal  Non-point  Control 
Program  "  CZARA  Section  6217:  was 
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approved  04/1/2000;  QMB  No.  2040- 
0153;  nxpiros  04/;<0/2003. 

EPA  ICR  No.  1500.04:  National 
Estuar\'  Program;  in  40  CFR  part  35. 
subpart  P  was  approved  04/11/2000; 
OMB  No.  2040-0138;  expires  04/30/ 
2003. 

EPA  ICR  No.  1 727.02:  Evaluation  of 
the  Burden  of  Waterborne  Disease 
Within  (Communities  in  the  United 
States;  was  approved  04/20/2000;  OMB 
No.  2080-0050;  expires  04/30/2003. 

Extensions  of  Expiration  Dates 

EPA  ICR  No.  0276.08:  Application  for 
Experimental  Use  Permit  (EUP)  to  Ship 
and  Use  a  Pestic:ide  for  Experimental 
Purposes  Onlv;  in  40  CFR  part  172; 
QMB  No.  2070-0040;  on  02/29/2000 
OMB  extended  the  expiration  date 
through  05/31/2000. 

EPA  ICR  No  1780.01:  Voluntarv 
Cover  Sheet  for  TSC'A  Submissions; 
OMB  No.  2070-0156:  on  03/30/2000 
OMB  extended  the  expiration  date 
through  06/30/2000 

EPA  ICR  No.  0282.10:  Emission  Defect 
Information  and  Voluntary  Emission 
Recall  Reports;  in  40  CFR  part  85. 
subpart  T,  and  40  CFR  part  91,  subpart 
I;  OMB  No.  2060-0048;  on  03/30/2000 
OMB  extended  the  expiration  date 
through  08/31/2000. 

EPA  ICR  No.  1000  06:  Polvchlorinated 
Biphenyls  (PCBs)  Used  in  Electrical 
Equipment;  in  40  CFR  part  761;  OMB 
No.  2070-0003;  on  03/30/2000  OMB 
extended  the  expiration  date  through 
09/30/2000. 

EPA  ICR  No.  1796.01:  Industrial 
Combustion  Coordinated  Rule-making 
(ICCR)  Questionnaire;  OMB  No.  2060- 
0355;  on  03/30/2000  OMB  extended  the 
expiration  date  through  09/30/2000. 

EPA  ICR  No.  1504.0 J:  Data  (feneration 
for  Registration  Activities;  in  40  CFR 
part  158;  OMB  No.  2070-0107;  on  03/ 
31/2000  OMB  extended  the  expiration 
date  through  05/31/2000. 

EPA  ICR  No.  0507.06:  Maximum 
Residue  Limit  (MRLj  Petitions  on  Food/ 
Feed  Crops  and  New  inert  Ingredients; 
in  40  CP'R  parts  177  and  180;  OMB  No. 
2070-0024;  on  03/31/2000  OMB 
extended  tht;  expiration  date  through 
06/30/2000. 

EPA  ICR  No.  0922  05:  Data  Call-in  for 
Special  Review  (ihemicals;  in  40  CFR 
part  158;  OMB  No.  2070-0057;  on  03/ 
31/2000  OMB  extended  the  expiration 
date  through  06/30/2000. 

EPA  ICR  No   1 774  01:  Mobile  Air 
(Conditioner  Retrofitting  Program;  in  40 
CFR  part  82;  OMB  No.  2060-0350;  on 
04/20/2000  OMB  extended  the 
expiration  date  through  06/30/2000. 


Ckimments  Filed 

EPA  ICR  No.  1920.01:  Revisions  to 
Regulatory  Provisions  Governing  Permit 
issuance  for  the  National  Pollutant 
Discharge  Elimination  System;  on  04/ 
1 1/2000  OMB  fded  comment. 

EPA  ICR  No  0002. 10:  Revision  of 
Information  Request  for  National 
Pretreatment  Program;  in  40  CFR  part 
403;  OMB  No.  2040-0009;  on  04/10/ 
2000  OMB  fded  comment. 

EPA  ICR  No.  0229.14:  Standards  for 
the  use  or  Disposal  of  Sewage  Sludge — 
Round  2  Amendments  to  40  CFR  part 
503;  OMB  No.  2040-0004;  on  04/13/ 
2000  OMB  fded  comment 

Action  Withdrawn 

ICR  No   1940.01:  Health  Effects  of 
Particulate  Matter  and  Co-Pollutant 
Exposures  Near  the  El  Paso/juarez 
Bord€!r  Crossings;  on  04/25/2000  OMB 
fded  comment. 

Dated:  Mav  17.  2000 
Oscar  Morales, 

Diri'i  tor.  Colli'ition  Stralngies  Division. 
|FK  Due    00-13206  Filed  5-25-00;  8:4:i  am] 

BILUNG  CODE  6S60-50-P 


ENVJRONMErfTAL  PROTECTION 
AGENCY 

[FRL-6709-9] 

Agency  Information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request;  Revisions 
to  the  Information  Collection  Request 
(ICR)  for  trie  National  Water  Quality 
Inventory  Reports  (Clean  Water  Act 
Section  305(b))  and  Proposed 
Revisions  to  EPA's  Regulations 
Implementing  Section  303(d) 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice. 


SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.].  this  document  announces 
that  an  ICR  for  the  proposed  revisions 
to  the  Water  Quality  Planning  and 
Management  Regulation  has  been 
forwarded  to  the  (Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval.  The  1(]R  describes  the  nature 
of  the  information  collection  for  the 
proposed  regulation  and  its  expected 
burden  and  cost.  The  ICR  also  revises 
the  expected  burden  and  costs  of  the 
current  .Sec:tion  303(d)  program  and  for 
.S(>ction  305(bi  reports. 
DATES:  Comments  must  be  submitted  on 
or  before  June  26,  2000 
FOR  FURTHER  INFORMATION  CONTACT:  For 
a  copv  of  EPA  ICR  Number  1560.06 
contact  ,Sandv  Farmer  at  the 


Environmental  Protection  Agency  (EPA) 
by  mail  at  Collection  Strategies 
Division;  U.S.  Environmental  Protection 
Agency  (2822);  1200  Pennsylvania  Ave.. 
NW,  Washington,  DC  20460,  by  phone 
at  (202)  260-2740,  by  email  at 
farmer. sandy^epo. gov,  or  download 
from  the  Internet  at  http://www.epa.gov/ 
icr  For  technical  questions  about  this 
ICR,  contact  Richard  lovanna  by  phone 
at  (202)  260-5194  or  by  email  at 
iovanna.rich@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

Section  303(d)  of  the  Clean  Water  Act 
requires  States.  Territories,  and 
authorized  Tribes  to  identify  and  rank 
waters  which  do  not  meet  water  quality 
standards  following  implementation  of 
technology-based  controls.  Under 
stK:tion  303(d).  States,  Territories,  and 
authorized  Tribes  are  also  required  to 
establish  total  maximum  daily  loads 
(TMDLs)  for  listed  waters  not  meeting 
standards  as  a  result  of  pollutant 
discharges.  In  developing  the  section 
303(d)  lists.  States,  Territories,  and 
authorized  Tribes  are  required  to 
consider  various  sources  of  water- 
quality  related  data  and  information, 
including  the  section  305(b)  water 
quality  reports.  The  section  305(b) 
reports  contain  information  on  the 
extent  of  water  quality  degradation,  the 
pollutants  and  sources  affecting  water 
quality,  and  progress  in  controlling 
water  pollution. 

The  Clean  Water  Act  requires  EPA  to 
review  and  approve  or  disapprove 
section  303(d)  lists  and  TMDLs. 
Currently,  there  are  56  respondents  (the 
50  States,  the  District  of  Columbia,  and 
the  five  Territories).  Section  303(d) 
specifically  rtnjuires  States,  Territories, 
and  authorized  Tribes  to  develop  lists 
and  TMDLs  "from  time  to  time"  and 
EPA  to  review  and  approve  or 
disapprove  the  lists  and  the  TMDLs. 
EPA  collects  section  305(b)  reports  from 
59  respondents  (the  50  States,  the 
District  of  Columbia,  five  Territories, 
and  3  River  Basin  commissions). 

The  Office  of  Management  and  Budget 
(OMB)  previously  approved  information 
collection  authority  for  the  submission 
of  section  305(b)  reports  under  40  CFR 
130.10(a)  of  the  EPA  Water  Quality 
Management  Standards  under  OMB 
Number  2040-0071.  In  1992.  OMB 
approved  an  addendum  to  this  ICR 
clarifv'ing  the  burden  associated  with 
preparing  section  303(d)  lists  of  waters 
for  inclusion  in  the  section  305(b) 
reports.  (OMB  reapproved  the  ICR  for  the 
period  1993-1995,  1996-1998,  and  then 
again  from  March  1999-April  2003  (ICR 
Number  1560.05,  approved  April  5, 
2000). 
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Today's  proposed  ICR  (ICR  Number 
1560.06,  OMB  Number  2040-0071) 
proposes  revisions  to  the  currently 
approved  ICR  based  on  changes  EPA 
proposed  to  make  to  the  section  303(d) 
regulations.  These  revisions  would 
increase  the  burden  to  States, 
Territories,  and  authorized  Tribes  for 
four  section  303(d)  activities  related  to 
preparation  of  the  section  303(d)  lists: 
revising  the  listing  methodology, 
establishing  schedules  for  TMDL 
development,  increased  public 
participation,  and  providing  the  listing 
methodology  in  a  new  format.  EPA's 
currently  approved  ICR  for  the  period 
March  1999  through  April  2003  was 
based  on  the  burden  to  respondents  of 
the  current  program  and  did  not  include 
consideration  of  the  impact  of  the 
proposed  regulations.  The  revisions 
contained  in  the  revised  ICR  include  the 
increased  section  303(d)  listing  burden 
to  States,  Territories,  and  authorized 
Tribes  that  would  result  under  the 
proposed  regulations. 

As  required  by  OMB's  Terms  of 
Clearance  for  the  currently  approved 
ICR,  the  revised  ICR  includes  the 
respondent  burden  associated  with 
developing  TMDLs.  This  burden  has  not 
been  estimated  in  previous  ICRs,  but 
can  now  be  included  due  to  recent 
advances  in  EPA's  ability  to  estimate  the 
cost  of  developing  TMDLs.  In  this  ICR, 
the  burden  for  developing  TMDLs  is 
divided  into  two  parts:  the  burden 
associated  with  the  current  TMDL 
regulations,  and  the  additional  burden 
associated  with  the  new  requirements 
for  the  final  revisions  to  the  TMDL 
regulations.  The  new  requirements  add 
two  additional  TMDL  development 
tasks:  prepeu-ation  of  an  implementation 
plan,  and  written  response  to  public 
conunents  regarding  the  TMDL. 

As  requirea  by  OMB's  Terms  of 
Clearance  for  the  currently  approved 
ICR,  the  revised  IC!R  also  estimates  the 
burden  to  respondents  of  providing 
information  as  required  by  section 
305(b)  on  the  costs  and  benefits  of 
attaining  water  quality  standards,  and 
the  burden  to  the  Agency  of  providing 
guidance  to  respondents  for  preparing 
this  information.  Although  this  is  not  a 
new  requirement,  the  burden  of 
providing  this  information  has  not  been 
estimated  in  previous  ICRs,  whether 
based  on  the  effort  associated  with  the 
current  practices  of  respondents  in 
providing  this  information  or  the 
availability  of  better  guidance  for 
developing  this  information. 

The  revised  ICR  does  not  include  the 
reduction  in  respondent  burden 
resulting  from  the  anticipated  final 
regulations'  adoption  of  a  4-year  section 
303(d)  listing  cycle  instead  of  the 


current  2-year  section  303(d)  listing 
cycle  because  the  savings  (although 
substantial  over  time)  would  likely  not 
be  realized  for  the  period  covered  by 
this  ICR.  It  also  does  not  include  the 
reduction  in  respondent  burden 
resulting  from  EPA's  March  27,  2000 
rule  removing  the  federal  requirement 
for  States  to  submit  their  section  303(d) 
lists  in  2000  (skipping  this  listing  cycle) 
because  the  timing  of  the  rule's  issuance 
makes  it  difficult  to  estimate  the  extent 
to  which  savings  occurred. 

EPA  has  concluded  that  no 
government  information  collection 
activity  duplicates  the  information 
requested  by  this  revised  ICR  and, 
therefore,  it  has  no  other  way  to  obtain 
the  information.  Therefore,  these 
responses  are  mandatory.  In  addition  to 
EPA,  environmental  groups  will  most 
likely  use  the  information  collected  to 
assess  the  actions  of  States,  Territories, 
and  authorized  Tribes.  Information 
collected  through  the  proposed 
activities  is  not  confidential  because  all 
respondents  are  State  agencies. 
Territorial  agencies,  and  Tribes  working 
entirely  in  a  public  forum.  The 
proposed  information  collection 
activities  do  not  request  information  of 
a  sensitive  nature  from  the  State, 
Territorial,  or  Tribal  respondents. 

The  projected  average  additional  cost 
associated  with  the  revised  section 
303(d)  rule  requirements  is  estimated  to 
be  $218,663  per  respondent,  and  the 
total  annual  cost  for  all  56  respondents 
is  estimated  to  be  $12,245,100  .  This 
estimate  does  not  include  any  of  the 
savings  that  will  accrue  to  respondents 
in  future  years  resulting  from  the 
Agency's  anticipated  adoption  of  a  4- 
year  section  303(d)  listing  cycle  instead 
of  the  current  2-year  section  303(d) 
listing  cycle.  The  average  current  cost 
associated  with  developing  TMDLs 
under  the  current  section  303(d) 
program  is  estimated  to  be  $7,653,941 
per  respondent,  and  the  total  annual 
cost  for  all  56  respondents  is  estimated 
to  be  $128,620,703.  The  average  current 
cost  associated  with  developing  benefit 
cost  information  for  the  section  305(b) 
biennial  reports  is  estimated  to  be 
$1,750,  and  the  total  annual  cost  for  all 
59  respondents  is  estimated  to  be 
$103,253.  The  average  potential 
additional  cost  associated  with 
developing  improved  benefit  cost 
information  for  the  section  305fb) 
biermial  reports  is  estimated  to  be 
$25,901  per  respondent  (depending  on 
the  level  of  detail  and  sophistication  of 
the  analyses),  and  the  total  annual 
potential  additional  cost  for  all  59 
respondents  is  estimated  to  be 
$1,424,891.  Overall,  the  burden 
associated  with  the  new  requirements 


amounts  to  a  total  of  351 .504  hours  at 
a  cost  of  $13,669,991  and  the  burden 
associated  with  the  current  program 
requirements  amounts  to  a  total  of 
3,309.950  hours  at  a  cost  of 
$128,723,955.  Burden  means  the  total 
time,  effort,  or  financial  resources 
expended  by  persons  to  generate, 
maintain,  retain,  or  disclose  or  provide 
information  to  or  for  a  Federal  agency. 
This  includes  the  time  needed  to  review 
instructions;  develop,  acquire,  install, 
and  utilize  technology  and  systems  for 
the  purposes  of  collecting,  validating, 
and  verifying  information,  processing 
and  maintaining  information,  and 
disclosing  and  providing  information; 
adjust  the  existing  ways  to  comply  with 
any  previously  applir"ble  instructions 
and  requirements:  train  personnel  to  be 
able  to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information.  An  Agency 
may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to 
collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  The  OMB  control  numbers  for 
EPA's  regulations  are  listed  in  40  CFR 
part  9  and  48  CFR  Chapter  15. 

Comments  are  requested  on  the 
Agency's  need  for  this  information,  the 
accuracy  of  the  provided  burden 
estimates,  and  any  suggested  methods 
for  minimizing  respondent  burden, 
including  through  the  use  of  automated 
collection  techniques.  Send  comments 
on  the  ICR  to  the  Director.  Collection 
Strategies  Division;  U.S.  Environmental 
Protection  Agency  (2822);  1200 
Pennsylvania  Ave..  NW.  Washington, 
DC  20460;  and  to  the  Office  of 
Information  and  Regulatory-  Affairs, 
Office  of  Management  and  Budget,  725 
17th  St.,  NW,  Washington,  DC  20503, 
marked  "Attention:  Desk  Officer  for 
EPA."  Include  the  ICR  number  in  any 
correspondence.  Since  OMB  is  required 
to  make  a  decision  concerning  the  ICR 
between  30  and  60  days  after  May  26. 
2000,  a  comment  to  OMB  is  best  assured 
of  having  its  full  effect  if  OMB  receives 
it  by  June  26.  2000.  The  final  rule  will 
respond  to  any  OMB  or  public 
comments  on  the  information  collection 
requirements  contained  in  this  proposal. 

Dated:  May  19.  2000 
Robert  H.  Wayland  III. 

Director.  Officr  ofWftlands.  Oceans  and 

Watersheds. 

|FR  Dor,.  00-13441  Filed  .5-2.S-00;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

(OH137-1«;  FRL-6705-3] 

Adequacy  Status  of  Cincinnati,  Ohk) 
Submitted  Ozone  iMainlenance  Plan 
Budgets  for  Transportation  Conformity 
Purposes 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  adequacy. 

summary:  In  this  document,  EPA  is 
notifying  the  public  that  EPAlias  found 
that  the  motor  vehicle  emissions 
budgets  in  the  Cincinnati,  Ohio  oaone 
maintenance  plan  submitted  on 
December  22.  1999,  are  adequate  for 
conformity  purposes.  On  March  2,  1999, 
the  DC.  Circuit  Court  ruled  that 
submitted  State  Implementation  Plans 
(SIPs)  cannot  be  used  for  conformity 
determinations  until  EPA  has 
affirmatively  found  them  adequate.  As  a 
result  of  our  finding,  Cincinnati  can  use 
the  motor  vehicle  emissions  budgets  for 
the  year  2010  from  the  submitted  ozone 
maintenance  plan  for  future  conformity 
determinations.  These  budgets  are 
effective  June  12,  2000 
FOR  FURTHER  INFORMATION  CONTACT:  The 
finding  and  the  response  to  comments 
already  received  will  be  available  at 
EPA's  conformity  website:  httpJ/ 
www.epa.gov/oms/traq,  (once  there, 
click  on  the  "Conformity"  button,  then 
look  for  'Adequacy  Review  of  SIP 
Submissions  for  Conformity"). 

Patricia  Morris,  Environmental 
Scientist,  Regulation  Development 
Section  (AR-18J),  Air  Programs  Branch, 
Air  and  Radiation  Divi.sion,  United 
States  Environmental  Protection 
Agency.  Region  5,  77  West  Jackson 
Boulevard,  Chicago,  Illinois  60604, 
(312) 353-8656, 
morris.  patricia@epa.g()v. 

SUPPLEMENTARY  INFORMATION: 

Background 

Throughout  this  document,  whenever 
"we."  "us"  or  "our"  is  used,  we  mean 
EPA.  Today's  document  is  simply  an 
announcement  of  a  finding  that  we  have 
already  made.  EPA  Region  5  sent  a  letter 
to  the  Ohio  Environmental  Protection 
Agency  on  April  27,  2000.  stating  that 
the  motor  vehicle  emissions  budgets  in 
the  Cincinnati.  Ohio  submitted  ozone 
maintenance  plan  for  2010  are  adequate. 
This  finding  will  also  be  announced  on 
EPA's  conformity  website:  http:// 
wwTWppn.gnv/oms/trni}.  (cmce  there, 
click  on  the  "Conformity  "  button,  then 
look  for  "Adequacy  Review  of  SIP 
Submissions  for  ("onformity"). 

Transportation  conformity  is  required 
by  section  1 76(c)  of  the  ('lean  Air  Act. 


EPA's  conformity  rule  requires  that 
transportation  plans,  programs,  and 
projects  conform  to  state  air  quality 
implementation  plans  and  establishes 
the  criteria  and  procedures  for 
determining  whether  or  not  they  do. 
Conformity  to  a  SIP  means  that 
transportation  activities  will  not 
produce  new  air  quality  violations, 
worsen  existing  violations,  or  delay 
timely  attainment  of  the  national 
ambient  air  quality  standards. 

The  criteria  by  which  we  determine 
whether  a  SIP's  motor  vehicle  emission 
budgets  are  adequate  for  conformity 
purposes  are  outlined  in  40  CFR 
93.118(e)(4).  Please  note  that  an 
adequacy  review  is  separate  from  EPA's 
compteteness  review,  and  it  also  should 
not  be  used  to  prejudge  EPA's  ultimate 
approval  of  the  SIP.  Even  if  we  find  a 
budget  adequate,  the  SIP  could  later  be 
disapproved. 

We've  described  our  process  for 
determining  the  adequacy  of  submitted 
SIP  biidgets  in  guidance  (May  14,  1999 
memo  titled  "Conformity  Guidance  on 
Implementation  of  March  2,  1999 
Conformity  Court  Decision  ").  We 
followed  this  guidance  in  making  our 
adequacy  determination. 

Authority:  42  U.S.C.  7401-7671q 

DafHd   May  5.  2000 
Norman  Niedergang, 
Acting  Regional  Administrator.  Region  5. 
|FR  Due-  00-1.3203  Filed  .5-25-00;  8  45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-F«L-6607-5] 

Bhvlronmental  Impact  Statements; 
Notice  of  Availability 

Responsible  Agency  Office  of  Federal 

Activities,  General  Information  (202) 

564—7167  or  www.epa.gov/oeca/ofa. 

Weekly  receipt  of  Environmental  Impact 
Statements 

Filed  May  15,  2000  Through  May  19, 
2000 

Pursuant  to  40  CFR  1506.9. 

Eia  No.  000146.  Final  EIS,  USA,  HI, 
Scbofield  Barracks  Wastewater 
Treatment  Plant  (WWTP).  Effluent 
Treatment  and  Disposal,  NPDES 
Permit  and  COE  Section  404  Permit, 
City  of  County  of  Honolulu,  Oahu,  HI, 
Due:  lune  26.  2000.  Contact:  William 
Eng (703) 428-7078. 

Bin  Mo.  000147.  Draft  EIS,  AFS.  ID,  East 
Beaver  and  Miners  Creek  Timber 
Sales  and  Prescribed  Burning  Project. 
Implementation.  Caribou-Targhee 
National  Forest,  Dubois  Ranger 
District,  Clark  County,  ID.  Due;  July 


10,  2000,  Contact:  John  Councilman 
(208) 374-5422. 

EIS  No.  000148.  Draft  EIS,  FHW,  MO. 
US  Route  65/US  Route  36  in 
Livingston  County,  Transportation 
Improvements,  Funding  and  COE 
Section  404  Permit,  Livingston 
County,  MO,  Due:  July  10,  2000, 
Contact:  Carole  Hopkins  (573)  526- 
6680. 

EIS  No.  000149.  Draft  EIS,  FHW,  TX, 
Grand  Parkway  (TX-99)  Segment  C, 
Construction  from  US  59  to  TX  288, 
Funding  and  Right-of-Way 
Requirements,  City  of  Houston,  Fort 
Bend  and  Brazoria  Counties,  TX,  Due: 
July  13,  2000,  Contact:  John  Mack 
(512)  916-5516. 

EIS  No.  000150.  Draft  EIS,  AFS,  CA,  64- 
Acre  Tract  Intermodal  Transit  Center. 
Construction  and  Operation,  Lake 
Tahoe  Basin  Management  Unit,  Tahoe 
City,  Placer  County,  CA,  Due:  July  21, 
2000,  Contact:  Joe  Oden  (530)  573- 
2653. 

EIS  No.  000151.  Final  EIS,  FHW,  FL. 
FL-423  (John  Young  Parking), 
Improvements  from  FL-50  to  FL-434, 
City  of  Orlando,  Orange  County,  FL, 
Due:  June  26,  2000,  Contact:  Mark 
Bartlett  (850)  942-9650. 

EIS  No.  000152.  Draft  EIS,  RUS,  KY, 
Jackson  County  Lake  Project, 
Implementation,  To  Provide  Adequate 
Water  Supplies  for  the  Projected 
Residential,  Commercial  and 
Industrial  Needs,  Funding  and 
Possible  COE  Section  10  and  404 
Permits,  Jackson  County,  KY,  Due; 
July  10,  2000,  Contact:  Mark  S.  Plank 
(202) 720-1649. 

EIS  No.  000153.  Draft  EIS,  FTA,  NY, 
East  Side  Access  Project,  Improve 
Access  to  Manhattan's  East  Side  for 
Commuters  in  the  Long  Island 
Transportation  Corridor  (LITC),  MTA 
Long  Island  Rail  Road  (LIRR), 
Funding.  Nassau,  Suffolk,  New  York, 
Queens  and  Bronx  Counties,  NY,  Due: 
July  12.  2000,  Contact:  Anthony  G. 
Can- (212)  668-2175. 

EIS  No.  000154.  Draft  EIS,  GSA,  MA, 
U.S.  Courthouse  Springfield. 
Construction,  Hampden  County,  MA, 
Due;  July  11,  2000,  Contact;  Frank 
Saviano  (617) 565-5494. 

EIS  No  000155.  Draft  EIS,  AFS,  MT, 
Discovery  Ski  Area  Expansion, 
Implementation,  Special-Use-Permit 
and  COE  Section  404  Permit. 
Beaverhead-Deerlodge  National 
Forest,  Pintler  Ranger  District. 
Rumsev  Mountain,  Granite  County, 
MT,  Due:  July  10,  2000.  Contact:  Bob 
Oilman  (406)' 859-3211. 

EIS  No.  000156.  Final  EIS.  AFS,  WY,  ID. 
Targhee  National  Forest  Plan  Oil  and 
Gas  Leasing  Analysis, 
Implementation,  Bonneville,  Butte, 
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Clark,  Fremont  and  Madison 
Counties,  ID  and  Teton  County,  WY, 
Due:  June  26,  2000,  Contact:  Wally 
Bunnell  (208)  624-3151. 

Amended  Notices 

EIS  No.  000141,  Draft  EIS,  AFS,  Forest 
Service  Roadless  Area  Conservation, 
Implementation,  Proposal  to  Protect 
Roadless  Areas,  In  addition,  the 
Agency  is  proposing  special 
consideration  for  the  Tongass 
National  Forest,  Due:  July  17,  2000, 
Contact:  Scott  Conroy  (703)  605-5299. 
Revision  of  FR  notice  published  on 
05/19/2000:  CEQ  Comment  Date 
corrected  from  07/03/2000  to  07/17/ 
2000. 

Dated:  May  23.  2000. 
Joseph  C.  Montgomery, 

Director.  MEPA  Compliance  Division.  Office 
of  Federal  Activities. 

IFR  Doc.  00-13303  Filed  5-2.5-00;  8:45  am] 
BILUNG  CODE  6560-50-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-6607-6] 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  May  08,  2000  Through  May 
12,  2000  pursuant  to  the  Environmental 
Review  Process  (ERP),  under  Section 
309  of  the  Clean  Air  Act  and  Section 
102(2)(c)  of  the  National  Environmental 
Policy  Act  as  amended.  Requests  for 
copies  of  EPA  comments  can  be  directed 
to  the  Office  of  Federal  Activities  at 
(202)  574-7167.  An  explanation  of  the 
ratings  assigned  to  draft  environmental 
impact  statements  (EISs)  was  published 
in  FR  dated  April  14,  2000  (65  FR 
20157). 

Draft  EISs 

ERP  No.  D-AFS-F65026-MN 

Rating  EC2,  Gunflint  Corridor  Fuel 
Reduction,  Implementation,  Superior 
National  Forest,  Gunflint  Ranger 
District,  Cook  County,  MN. 

Summary:  EPA  expressed 
environmental  concerns  regarding 
potential  adverse  impacts  to  air  and 
water  quality. 

ERP  No.  D-AFS-J65313-CO 

Rating  EC2,  White  River  National 
Forest,  Revised  Land  and  Resource 
Management  Plan.  Implementation, 
Eagle,  Geu'field.  Gunnison,  Mesa.  Moffat 
and  Pitkin  Counties,  CO. 


Summary:  EPA  expressed 
environmental  concerns  that  the 
impacts  of  unplanned,  user-created 
travelways  on  the  Forest  were  not  fully 
evaluated  and  disclosed  and  the 
analysis  of  ski-based  resorts  and  aerial 
travel  corridors  contained  conflicting 
and  misleading  information.  EPA 
suggests  that  the  watershed  analysis 
include  information  from  the  most 
recent  watershed  assessments.  EPA 
supports  the  preferred  alternative  as 
best  meeting  the  purpose  and  need  for 
both  the  Forest  and  Travel  Management 
Plans. 

ERP  No.  D-AFS-L65346-OR 

Rating  LO,  Triangle  Land  Exchange 
Project.  Between  Clearwater  Land 
Exchange  Oregon  (Clearwater)  an 
Oregon  Partnership,  Implementation, 
Malheur,  Umatilla  and  Wallowa- 
Whitman  National  Forests,  Baker,  Grant, 
Harney  and  Wallowa  Counties,  OR. 

Summary:  EPA  expressed  lack  of 
objections. 

ERP  No.  D-AFS-L65351-ID 

Rating  EC2.  East  Slate  Project, 
Harvesting  Timber,  Implementation, 
Idaho  Panhandle  National  Forests,  St. 
Joe  Ranger  District,  Shoshone  County, 
ID. 

Summary:  EPA  expressed 
environmental  concerns  regarding 
impacts  to  water  quality  from  roads  and 
proposed  harvest  activities.  EPA 
suggests  that  the  EIS  describe  whether 
restoration  efforts  contingent  on  funding 
are  incorporated  into  the  effects  analysis 
and  that  a  monitoring  plan  to  determine 
extent  of  temperature  impacts  to 
salmonid  be  included. 

Final  EISs 

ERP  No.  F-AFS-J65295-MT 

Clancy-Unionville  Vegetation 
Manipulation  and  Travel  Management 
Project,  Implementation,  Helena 
National  Forest,  Helena  Ranger  District, 
Lewis  and  Clark  and  Jefferson  Counties, 
MT. 

Summary:  EPA  did  not  object  to  the 
preferred  alternative,  but  expressed 
environmental  concerns  regarding  the 
level  of  aquatic  and  hydrologic 
monitoring  proposed  by  the  BLM  and 
Forest  Service.  EPA  suggests  that 
quantitative  emissions  for  PMlO  from 
prescribed  burning  be  disclosed  for  each 
alternative. 

ERP  No.  F-OSM-E61 04  7-TN 

Fall  Creek  Falls  Petition  Evaluation 
Document,  Implementation,  Designate 
the  Land  as  Unsuitable  for  Surface  Coal 
Mining  Operation,  Van  Buren  and 
Bledsoe  Counties,  TN. 


Summary:  EPA  supports  the  less 
damaging  alternative  that  ensures 
protection  of  Park  land  viewsheds  and 
protects  three  of  the  five  watersheds  that 
were  threatened  by  mine  expansion 
while  permitting  mining  in  previously 
degraded  Piney  Creek  and  Dry-  Fork. 

Dated;  May  23.  2000. 
Joseph  C.  Montgomery, 

Director.  XEPA  Compliance  Division.  Office 

of  Federal  Activities. 

(FR  Doc.  00-13304  Filed  5-25-00;  8:45  am] 

BILUNG  COOE  6560-60-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6705-5] 

Gulf  of  Mexico  Program  Focus  Team 
Meeting 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  meeting  of  the  Gulf  of 
Mexico  Program  (GMP)  focus  teams. 

SUMMARY:  Under  the  Federal  Advisory- 
Act,  Public  Law  92463.  EPA  gives  notice 
of  a  comprehensive  meeting  of  GMP 
Focus  Teams  (Public  Health,  Nutrient 
Enrichment,  Habitat,  and 
Nonindigenous  Species). 

DATES:  The  Comprehensive  Meeting  will 
be  held  on  Tuesday,  June  20.  2000.  from 
10  p.m.  to  5  p.m.  and  on  Wednesday, 
June  21,  2000,  from  9  a.m.  to  4  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Hilton  New  Orleans  Riverside. 
Poydras  at  the  Mississippi  River.  New 
Orleans,  LA  (504)  561-0500. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gloria  D.  Car,  Designated  Federal 
Officer,  Gulf  of  Mexico  Program  Office. 
Building  1103,  Room  202,  Stennis  Space 
Center.  MS  39529-6000  at  (228)  688- 
2421. 

SUPPLEMENTARY  INFORMATION:  Proposed 
agenda  items  will  include;  Focus  Team 
Development  of  FY2001  Performance 
Goal  Recommendations  and  Supporting 
Strategies,  Overview  of  FY2000 
Workplan  Process  and 
Accomplishments,  Briefing  on  FY2001 
Workplan  Schedule,  and  Review  of 
Focus  Team  Roles  and  Responsibilities. 

The  meeting  is  open  to  the  public. 

Dated;  May  17.  2000. 
Gloria  D.  Car, 
Designated  Federal  Officer. 
[FR  Doc.  00-13201  Filed  5-25-00;  8:45  am] 
BILUNG  COOE  6S60-50-P 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-00661;  FRL-6589-2] 

State  RFRA  Issues  Research  and 
Evaluation  Group  (SRREG)  Water 
Quallty/Pestlclde  Disposal  Working 
Committee  Meeting;  Notice  of  Public 
Meeting 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  public  meeting. 


summary:  The  State  FIFRA  issues 
Research  and  Evaluation  Group 
(SFIREG)  Water  Quality/Pesticide 
Disposal  Working  Committee  will  hold 
a  2-day  meeting,  beginning  on  June  12, 
2000,  and  ending  on  June  13.  2000.  This 
notice  announces  the  location  and  times 
for  the  meeting  and  sets  forth  the 
tentative  agenda  topics. 
DATES:  The  meeting  will  be  held  on 
Monday,  June  12.  2000,  from  8:30  a.m. 
to  5  p.m.  and  Tuesday,  June  13,  2000. 
from  8:30  a.m.  to  noon. 

ADDRESSES:  The  meeting  will  be  held  at 
Doubletree  Hotel,  300  Army  Navy  Drive, 
Arlington — C^rystal  t^ify,  VA. 
FOR  FURTHER  INFORMATION  CONTACT: 
Philip  H.  Cray.  SFIREC  Executive 
Secretary,  P.O.  Box  1249,  Hardwick,  VT 
05843-1249,  telephone  number:  (802) 
472-695fi;  fax:  (802)  472-6957;  e-mail 
address:  aapco@plainfield.bypass.com 
or  Georgia  A.  McDuffie,  Field  and 
External  Affairs  Division  (7506C),  Office 
of  Pesticide  Programs.  Environmental 
Protection  Agency,  1200  I'ennsylvania 
Avenue,  NW.,  Washington,  DC  20405; 
telephone  number:  (703)  605-0195;  fax 
number:  (703)  308-1850;  e-mail  address: 
McDuffie.Ceorgia@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general,  but  all  parties  interested  in 
SFIREG's  information  exchange 
relationship  with  EPA  regarding 
important  issues  related  to  human 
health,  environmental  exposure  to 
pesticides,  and  insight  into  EPAs 
decision-making  process  are  invited  and 
encouraged  to  attend  the  meetings  and 
participate  as  appropriate 

II.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Ehctronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 


document,  on  the  Home  Page  select 
"Laws  and  Regulations"  and  then  look 
up  the  entry  for  this  document  under 
the  "Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/.  You  may  also 
obtain  electronic  copies  of  the  minutes, 
and  certain  other  related  documents  that 
might  be  available  electronically  from 
the  Association  of  American  Pesticide 
Control  Officials  (AAPCO)  Internet 
Home  Page  at  http:// 
aapco.ceris.purdue.edu/doc/index.html. 
To  access  this  document,  on  the  Home 
Page  select  "SFIREG  Meetings." 

2.  By  mail.  Philip  H.  Gray,  SFIREG 
Executive  Secretary,  P.O.  Box  1249, 
Hardwick.  VT  05843-1249. 

III.  Purpose  of  Meeting 

Tentative  Agenda: 

1.  Revising  EPA  guidance  document 
for  the  Pe.sticide  Management  Plan  rule. 

2.  Probabilistic  risk  assessment  for 
ecological  effects. 

3.  State  regulation  of  aquatic  use 
pesticides. 

4.  Up-date  on  Total  Maximum  Daily 
Load  (TMDL)  activities  in  California. 

5.  Report  on  certain  herbicides  in 
surface  and  ground  water  in  the 
Midwest. 

6.  Topics  for  Pesticide  Regulatory' 
Education  Program  (PREP)  course  on 
water  quality. 

7.  General  program  up-dates  from  the 
Office  Pesticide  Programs  (OPP)  and  the 
Office  of  Enforcement  and  Compliance 
Assurance  (OECA) 

8.  Other  topics  as  appropriate. 

List  of  Subjects 

Environmental  protection. 
Dated:  May  19.  2000. 
fay  Ellenberj^er, 

.■\(  tinn  Dirfrlor.  Fwld  and  Extrmul  Affairs 
[hvision.  Offiff  of  Pcsticidv  Prufframs 
UK  !)()(    0O-1H14  Filed  5-2.5-00.  H  4,5  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

(OPP-30496;  FRL-6559-S] 

Pesticide  Products;  Registration 
Applications 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


to  the  provisions  of  section  3(c)(4)  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA).  as  amended. 

DATES:  Written  comments,  identified  by 
the  docket  control  number  OPP-30496, 
must  be  received  on  or  before  June  26, 
2000. 

ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.  of  the 
"SUPPLEMENTARY  INFORMATION." 
To  ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  number  OPP-30496  in  the 
subject  line  on  the  first  page  of  your 
response. 

FOR  FURTHER  INFORMATION  CONTACT:  By 

mail:  Thomas  C.  Harris,  Registration 
Division  (7505C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  Ariel  Rios  Bldg.,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460.  Office  location,  telephone 
number,  and  e-mail  address:  Rm.  213, 
CM  #2,  1921  Jefferson  Davis  Hwy.. 
Arlington,  VA  22202;  telephone 
number:  703-308-9423:  e-mail: 
harris.thomas@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufacturer,  or  pesticide 
manufacturer.  Potentially  affected 
categories  and  entities  may  include,  but 
are  not  limited  to: 


NAICS 
codes 


Examples  of  poten- 
tially affected  entities 


Crop  production 
Animal  produclion 
Food  manufaclunng 
Pesticide  manufac- 
turing 


SUMMARY:  This  notice  announces  receipt 
of  applications  to  register  pesticide 
products  containing  new  active 
ingredients  not  included  in  any 
previously  registered  products  pursuant 


This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  "FOR  FURTHER 
INFORMATION  CONTACT." 
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B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1 .  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations"  and  then  look 
up  the  entry  for  this  document  under 
the  "Federal  Register — Environmental 
Documents."  You  can  also  go  directh  'o 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPP-30496.  The  official  record  consists 
of  the  documents  specifically  referenced 
in  this  action,  any  public  comments 
received  during  an  applicable  comment 
period,  and  other  information  related  to 
this  action,  including  any  information 
claimed  as  confidential  business 
information  (CBl).  This  official  record 
includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBl.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119.  CrystalMall 
#2,  1921  Jefferson  Davis  Hwt.. 
Arlington.  VA,  from  8:30  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is (703) 305-5805. 

C  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  number  bPP-30496  in  the 
subject  line  on  the  first  page  of  your 
response. 

1 .  By  mail.  Submit  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs 
(OPP),  Environmental  Protection 
Agency.  Ariel  Rios  Bldg.,  1200 
Pennsvlvania  Ave.,  NW.,  Washington, 
DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 


Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs  (OPP),  Environmental 
Protection  Agency,  Rm.  119,  Crystal 
Mall  #2,  1921  Jefferson  Davis  Highway, 
Arlington,  VA.  The  PIRIB  is  open  from 
8:30  a.m  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
PIRIB  telephone  number  is  (703)  305- 
5805. 

3.  Electronically.  You  may  submit 
your  comments  electronically  by  e-mail 
to:  "opp-docket@epa.gov,"  or  you  can 
submit  a  computer  disk  as  described 
above.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBl.  Avoid  the  use  of  special  characters 
and  any  form  of  encryption.  Electronic 
submissions  will  be  accepted  in 
WordPerfect  6.1/8.0  or  ASCII  file 
format.  All  comments  in  electronic  form 
must  be  identified  by  docket  control 
number  OPP-30496.  Electronic 
comments  may  also  be  filed  online  at 
many  Federal  Depository  Libraries. 

D.  How  Should  I  Handle  CBl  that  I  Want 
to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  hv 
CBl.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBl  by  marking  any  part  or 
all  of  that  information  as  CBl. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBl.  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBl  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBl  or  the  procedures  for  claiming  CBl. 
please  consult  the  person  identified 
under  "FOR  FURTHER  INFORMATION 
CONTACT." 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 


5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternative  ways  to  improve 
the  registration  activity. 

7.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

8.  To  ensure  proper  receipt  by  EPA. 
be  sure  to  identify'  the  docket  control 
number  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 
name,  date,  and  Federal  Register 
citation. 

II.  Registration  Applications 

EPA  received  applications  as  follows 
to  register  pesticide  products  containing 
active  ingredients  not  included  in  any 
previously  registered  products  pursuant 
to  the  provision  of  section  3(c)(4)  of 
FIFRA.  Notice  of  receipt  of  these 
applications  does  not  imply  a  decision 
by  the  Agency  on  the  applications. 

Products  Containing  Active  Ingredients 
Not  Included  in  Any  Previously 
Registered  Products 

1.  File  Symbol:  48210-G.  Applicant: 
Sankyo  Co..  Ltd..  c/o  Rockwell 
Enterprises.  Inc..  1720  Savannah  Dr., 
NE,  Rio  Rancho.  NM  87124-5700. 
Product  Name:  Milbemectin  Technical 
Miticide/Insecticide.  Active  ingredient: 
Milbemectin  (>  70%  milbemycin  .Ai  and 

<  30%  milbemycin  A^)  at  97.0%. 
Proposed  classification/Use: 
Formulation  into  miticide/insecticide 
for  application  to  pome  fruits  group, 
citrus  fruits  group,  strawberries, 
ornamentals,  and  non-bearing  fruit 
trees. 

2.  File  Symbol:  48210-U.  Applicant: 
Sankyo  Co..  Ltd..  c/o  Rockwell 
Enterprises.  Inc..  1720  Savannah  Dr.. 
NE.  Rio  Rancho.  NM  87124-5700. 
Product  Name:  Milbeknock  EC  Miticide/ 
Insecticide.  Active  ingredient: 
Milbemectin  (>  70%  milbemycin  A4  and 

<  30  milbemycin  A-.)  at  1.0%.  Proposed 
classification/Use:  Miticide/insecticide 
for  application  to  pome  fruits  group, 
citrus  fruits  group,  strawberries, 
ornamentals,  and  non-bearing  iniii 
trees. 

Authority:  7  I  .S.C   1,36. 

List  of  Subjects 

Environmental  protection.  Pesticides 
and  pest. 

Dated:  May  1 7.  2000. 
Peter  Caulkins, 

Acting  Director.  Registration  Division.  Office 
of  Pesticide  Programs 

IFR  Doc:.  00-13312  Filed  .i-25-OO.  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-42077;  FRL-6488-6] 

Delaware  State  Plan  for  Certification  of 
Applicators  of  Restricted  Use 
Pesticides;  Notice  of  Availability 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACnON:  Notice  of  intent. 


summary:  The  State  of  Delaware  has 
submitted  to  EPA  several  statutory, 
regulatory,  and  programmatic 
amendments  to  its  State  Plan  for 
Certification  and  Training  of 
Applicators  of  Restricted  Use  Pestic:ides 
The  proposed  amendments  establish 
new  requirements  for  the  certification 
and  recertification  of  pesticide 
applic:ators.  recjuires  training  for 
registration  of  non-certified  employees, 
adopts  EPA's  requirements  for  direct 
supervision,  adds  new  commercial 
subcategories,  and  establishes  the 
payment  of  fees  for  commercial 
applicators,  issuance  of  business 
licenses,  and  dealer  permits.  Notice  is 
hereby  given  of  the  intention  of  the 
Regional  Administrator.  Rt^gion  III.  to 
approve  the  revised  F'lan  for  the 
Certification  of  Applicators  of  Restricted 
Use  P«;stit:ides.  p;PA  is  soliciting 
comments  on  the  proposed 
amendments 

DATES:  Comments,  identified  by  <lo(;ket 
control  number  ()PP-4:i()77.  nuist  t)e 
received  on  or  before  lulv  10.  2()()t) 
ADDRESSES:  f>)mments  mav  be 
submitted  bv  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I   of  the 
SUPPLEMENTARY  INFORMATION  To  ensure 
proper  receipt  bv  KPA.  it  is  imperative 
that  you  identify  docket  control  number 
()PP-42()77  in  the  subject  line  on  the 
first  page  of  your  response. 

FOR  FURTHER  INFORMATION  CONTACT: 

C;iara  Fuentes.  Pesticidi's/.-Vsbestos 
Programs  and  Enforcement  Branch 
(:UVC;i2).  Environmental  Protection 
Agency.  Region  111.  Ui5()  Arch  St.. 
Philadelphia.  PA  iyi();i-202'): 
telephone  number:  2  lf>-H14-:i4.T3;  fax 
number:  21.S-814-;U  14.  e-mail  address: 
fuentes. clara0t!pa.go\- 
SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A  Docs  this  Ai  tioii  Apply  to  Mf  ' 

This  ai:tion  is  directed  to  the  public 
in  general.  This  action  may.  however,  hv 
of  interest  to  those  involved  in 
agriculture  and  anyoni!  involved  with 
the  distribution  and  application  of 


pesticides  for  agricultural  purposes. 
Others  involved  with  pesticides  in  a 
non-agricultural  setting  may  also  be 
affected.  In  addition,  it  may  be  of 
interest  to  others,  such  as,  those  persons 
who  are  or  may  be  required  to  conduct 
testing  of  chemical  substances  under  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(FFD(;A),  or  the  Federal  Insecticide. 
Fungicide,  and  Rodenticide  Act 
(FIFRA).  Since  other  entities  may  also 
be  interested,  the  Agency  has  not 
attempted  to  descrihe  all  the  specific 
entities  that  may  be  affected  by  this 
action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT 

B  tiow  Can  I  Get  Copies  of  the 
Amended  Stnte  Plan.  Other  Related 
Documents,  and  Additional 
Information' 

To  obtain  copies  of  the  amended 
Delaware  Certification  Plan,  other 
related  documents,  or  additional 
information  contact: 

1.  VAata  Fuentes  at  the  address  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT 

2.  Larry  Towel.  Delaware  Department 
of  Agriculture.  Pesticides  Complianc:e. 
2320  Dupont  Highway.  Dover.  DE 
19901:  telephone  number:  302-697- 
tJ2H7;  e-mail  address: 

larrv  icJsmtp.dda.state.de. us. 

3.  John  MacDonald.  Office  of 
Pesticides  Program.  Field  and  External 
Affairs  Division  (7.506(;).  Environmental 
F'rotection  Agency.  Ariel  Rios  Bldg.. 
1200  Pennsylvania  Ave..  N\V  . 
telephone  number:  703-30.S-7370;  e- 
mail  address:  macdonald.|ohnie!epa.gov. 

C  How  and  to  Whom  Do  I  Submit 
Conunents? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically  to 
Clar.i  Fuent(>s  at  the  address  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT.  To  ensure  proper  receipt  by 
EPA.  it  is  imperative  that  you  identiK' 
d(i(.kef  (.ontrol  number  ()PP-42077  in 
the  subject  line  on  the  first  page  of  your 
respimse.  Electronic  comments  can  be 
submitted  by  e-mail  or  you  can  submit 
a  computer  disk  When  submitting 
comments  elec;tronically  do  not  submit 
any  information  that  you  consider  to  be 
CBI   Avoid  the  use  of  special  characters 
and  anv  form  of  encryption.  Electronic 
submissions  will  be  accepted  in 
WordPerfect  6.1/8.0  or  ASCII  file 
format  All  comments  in  electronic  form 
must  be  identified  by  docket  control 
number  OPP-42077. 


D.  How  Should  I  Handle  CBI  that  I  Want 
to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  p:ocedures  for  claiming  CBI, 
plea.se  consult  the  person  identified 
under  FOR  FURTHER  INFORMATION 
CONTACT 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4   If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  vour  concerns. 

6.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

7.  To  ensure  proper  receipt  by  EPA. 
be  sure  to  identify  the  docket  control 
number  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 
name.  date,  and  Federal  Register 
citation. 

II.  What  Action  is  the  Agency  Taking? 

EPA  has  reviewed  the  revised 
Delaware  Certification  Plan  and  finds  it 
in  compliance  with  FIFRA  and  40  CFR 
part  171  and  is  announcing  its  intention 
to  appprove  the  amended  plan  and 
seeks  public  comment. 

List  of  Subjects 

Environmental  protection. 
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Dated:  May  16.  2000. 
Bradley  M.  Campbell, 

Regional  Administrator.  Region  III 

|FR  Dot .  00-13315  Filed  .5-25-00;  8:45  am) 

BILUNG  CODE  6S6&-60-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[PF-937A;  FRL-6588-6] 

Vinclozolln,  Notice  of  Filing; 
Availability  of  Supplemental 
Information 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  EPA  is  announcing  the 
availability  of  its  summary  of  the 
toxicity  and  human  health  risk 
associated  with  the  notice  of  filing  of 
the  pesticide  petition  (PP)  (OF6079), 
which  proposes  the  establishment  of 
tolerances  for  residues  of  the  fungicide 
vinclozolin  in  or  on  the  raw  agricultural 
commodities  succulent  beans  and 
canola. 

DATES:  Comments,  identified  by  docket 
control  number  PF-937A.  must  be 
received  by  EPA  on  or  before  June  4, 
2000. 

ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.  of  the 
"SUPPLEMENTARY  INFORMATION." 
To  ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  number  PF-937A  in  the  subject 
line  on  the  first  page  of  your  response. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mary  L.  Waller,  Registration  Division 
(7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington. 
DC  20460;  telephone  number:  (703) 
308-9354;  e-mail  address: 
waller.mary@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
L  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general,  nevertheless,  a  wide  range  of 
stakeholders  will  be  interested  in  this 
risk  summary  for  vinclozolin,  including 
environmental,  human  health,  and 
agricultural  advocates;  the  chemical 
industry;  pesticide  users;  and  members 
of  the  public  interested  in  the  use  of 
pesticides  on  food.  As  such,  the  Agency 
has  not  attempted  to  specifically 
describe  all  the  entities  potentially 
affected  by  this  action.  If  you  have  any 


questions  regarding  the  applicability'  of 
this  action  to  a  particular  entity,  consult 
the  person  listed  under  "FOR  FURTHER 
INFORMATION  CONTACT." 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  or  Other  Related  Documents? 

1 .  Electronically.  You  may  obtain 
electronic  copies  of  this  document  and 
other  related  documents  from  the  EPA 
Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations"  and  then  look 
up  the  entry  for  this  document  under 
the  "Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
wvirw.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  numbers 
PF-937A.  The  official  record  consists  of 
the  dociunents  specifically  referenced  in 
this  action,  any  public  comments 
received  during  an  applicable  comment 
period,  emd  other  information  related  to 
this  action,  including  any  information 
claimed  as  CBI.  This  official  record 
includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  Thg  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  Rm.  119, 
Cr>'stal  Mall  #2,  1921  Jefferson  Davis 
Hwy.,  Arlington,  VA,  from  8:30  a.m.  to 

4  p.m..  Monday  through  Friday, 
excluding  legal  holidays.  The  PIRIB 
telephone  number  is  (703)  305-5805. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  number  PF-937A  in  the  subject 
line  on  the  first  page  of  your  response. 

1.  By  mail.  Suomit  comments  to: 
Public  Information  and  Records 
Integrity  Branch,  Information  Resources 
and  Services  Division  {7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
comments  to:  Public  Information  and 
Records  Integrity  Branch,  Information 
Resources  and  Services  Division,  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  Rm.  119,  Crystal 
Mall  #2,  1921  Jefferson  Davis  Hwy., 


Arlington.  VA.  The  PIRIB  is  open  from 
8:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
PIRIB  telephone  number  is  (703)  305- 
5805. 

3.  Electronically.  Submit  electronic 
comments  by  e-mail  to:  "opp- 
docket@epa.gov."  or  you  can  submit  a 
computer  disk  as  described  in  this  unit. 
Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Electronic  comments  must  be 
submitted  as  an  ASCII  file,  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comments  and  data  will 
also  be  accepted  on  standard  computer 
disks  in  WordPerfect  6.1/8.0  or  ASCII 
file  format.  All  comments  in  electronic 
form  must  be  identified  by  the  docket 
control  number  PF-937A.  Electronic 
comments  may  also  be  filed  online  at 
many  Federal  Depository'  Libraries. 

D.  How  Should  I  Handle  CBI 
Information  that  I  Want  to  Submit  to  the 
Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI.  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI. 
please  consult  the  person  listed  under 
"FOR  FURTHER  INFORMATION 
CONTACT." 

n.  What  Action  is  EPA  Taking  in  this 
Notice? 

The  notice  of  filing  proposing  the 
establishment  of  tolerances  for  the 
residues  of  the  fungicide  vinclozolin  in 
or  on  succulent  beans  and  canola  was 
published  in  the  Federal  Register  on 
April  21.  2000  (65  FR  21427)  (FRL- 
6555-6).  The  supplemental  information 
to  that  notice  of  filing  has  been  placed 
in  the  public  version  of  the  official 
record  under  docket  control  number 
PF-937A  for  public  viewing.  Due  to  the 
availability  of  this  additional 
information  the  Agency  is  extending  the 
closing  of  the  comment  period  for  the 
notice  of  filing  from  May  21,  2000  to 
June  4.  2000. 


34180 


Federal  Register/ Vol.  65.  No.   103 /Friday.  May  26.  2000 /Notices 


The  nnticH  of  filing  reprosentpd  th« 
view  of  tho  petitioner  roncerninx  the 
toxicity  and  ri.sk  as.sociated  with  the 
estahli.shment  of  these  tol*;ranc:es.  The 
supplemental  information  contam.s  the 
Agonc:v's  .summarv'  of  the  toxicity  and 
risk  associated  with  the  nstahhshment  of 
these  tolerances  This  dot:ument  has 
been  developed  to  provide  the  public 
with  the  Agency's  current  risk 
characterization  for  vinclozolin  and  to 
provide  an  opportunity,  through  this 
notice,  for  interested  parties  to  provide 
written  comments  to  the  Agency  on  the 
chemical,  vinclozolin. 

List  of  Subjects 

Environmental  protection,  Chemicals, 
Pesticides  and  pests. 

Dated   Mav  12.  2000. 
lames  ].  Jones, 

Dtreciur.  Registration  Divisiun,  Office  of 

Pesticide  Programs 

|FR  Dot    00-12649  Filed  5-25-00;  8:45  am) 

MLUMO  COOe  8S«0-S0-# 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FHL-6705-8] 

PropoMd  CERCLA  Prospactiv* 
Purchaa«r  Agr««in«nt  for  ttM  FomrMr 
O'Shux  Golf  CourM,  Ad|ac«nt  to  ttw 
Copley  Squara  Plaza  Suparfund  SIta 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposal  of  CERflLA 
Prospective  Purchaser  Agreement  for 
the  former  O'Shux  (iolf  (bourse  as  part 
of  the  settlement  of  the  Copley  Square 
Plaza  Superfund  Site. 


SUMMARY:  In  ac;i:ordance  with  the    ■ 
comprehensive  Environmental 
Respimse.  Compensation,  and  Liability 
Act  of  19H0  (CERCLA),  42  U.S.C.  9601 
et  st'q  .  as  amended  by  the  Superfund 
Amendments  and  Reauthorization  Act 
of  19H6  (SAR.\).  F'ublic  l,aw  99-499. 
notice  is  hereby  given  that  a  proposed 
prospective  purchaser  agreement  (PPA) 
for  the  former  O'Shux  Coif  (;ourse 
adjacent  to  the  Copley  Square  Plaza 
Superfund  Site  (Site)  located  in  Copley. 
Ohio,  has  botm  executed  by  Anu!ri-Con 
Inc.  The  proposed  PPA  has  been 
submitted  to  the  Attorney  Cieneral  for 
approval.  The  proposed  PPA  would 
resolve  certain  potential  i:laims  of  the 
United  States  under  sections  106  and 
107  of  CERCLA.  42  U  S C.  9606  and 
9607.  against  Ameri-Con  Inc  and 
Ameri-Con  Copley.  Ltd   The  proposed 
PPA  will  not  pay  any  m(mey  directly  to 
the  LInited  Slates,  but  is  part  of  a  larger 
settlement  by  whic;h  the  L^nited  States 


stands  to  recover  just  under  .50%  of  its 
outstanding  response  costs  incurred  at 
the  Site.  The  Site  is  not  on  the  National 
Priorities  List 

DATES:  Comments  on  the  proposed  PPA 
must  be  received  by  U.S.  EPA  on  or 
before  lune  26.  2000 

ADDRESSES:  A  copy  of  the  proposed  PPA 
is  available  for  review  at  U.S.  EPA. 
Region  5.  77  West  Jackson  Boulevard. 
Chicago.  Illinois  60604  Please  contact 
Kathleen  Schnieders  at  (312)  353-6912. 
prior  to  visiting  the  Region  5  office. 

Comments  on  the  proposed  PPA 
should  be  addressed  to  Kathleen 
Schnieders.  Office  of  Regional  Counsel. 
US  EPA.  Region  5.  77  West  Jackson 
Boulevard  (Mail  Code  C-14J).  Chicago. 
Illinois  60604. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Schnieders  at  (312)  353-8912, 
of  the  U.S.  EPA  Region  5  Office  of 
Regional  Counsel. 

A  30-day  period,  commencing  on  the 
date  of  publication  of  this  notice,  is 
open  for  comments  on  the  proposed 
PPA.  Comments  should  be  sent  to  the 
addressee  identified  in  this  notice. 

Richard  C.  Karl. 

Acting  Director.  Superfund  Division.  Region 
5 

IFR  IJo(    0O-l.)198  Filed  5-25-00;  8  45  am) 
BiLLJNO  cooc  aaso-so-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6705-9) 

Propoaad  CERCLA  Admlnlatrativa 
Coat  Racovary  Sattiamant;  Hoxia 
Flying  Sarvica,  Inc.,  Hoxia,  Sharldan 
County,  Kanaas 

AGENCY:  Environmental  Protec:tion 

Agency  (EPA) 

ACTION:  Notice;  request  for  public 

comment 

SUMMARY:  In  accordance  with  section 
122(h)  of  the  C^omprehensive 
Environmental  Respcmse. 
Compensation,  and  Liability  Act.  as 
amended  (•'CERCLA").  42  U.S.C. 
9622(h).  notic:e  is  hereby  given  of  a 
proposed  administrative  settlement  for 
recovery  of  past  response  costs 
concerning  the  Hoxie  Superfund  Crash 
.Site.  Hoxie.  .Sheridan  County.  Kansas, 
with  the  following  settling  party:  Hoxie 
Flying  .Ser\'ic:e.  Inc.  The  settlement 
requires  the  settling  party  to  pay 
.SH9,500  to  the  Hazardous  Substance 
Superfund  over  a  perioci  of  five  years, 
plus  interest  at  the  current  rate  specified 
for  interest  on  investments  of  the 
Hazardous  Substance  Superfund  (5.3%) 
established  by  26  U.S.C.  9507.  The 


settlement  agreement  includes  a 
covenant  not  to  sue  the  settling  party 
pursuant  to  section  107(a)  of  CERCLA. 
42  U.S.C.  9607(a).  An  employee  of 
Hoxie  Flying  Services.  Inc.  crashed  into 
the  roof  of  a  residence  located  at  the  Site 
while  canying  a  full  load  of  methyl 
parathion  EPA  removed  contaminated 
portions  of  the  structure  and 
contaminated  soils  surrounding  the 
residence  and  then  restored  the  property 
in  cooperation  with  the  home  owner's 
insurance  company.  The  home  ownner's 
insurance  company  has  reimbursed 
$10,000  of  EPA's  total  costs  of 
$134,398.54.  For  thirty  (30)  days 
following  the  date  of  publication  of  this 
notice,  the  Agency  will  receive  written 
comments  relating  to  the  settlement. 
The  Agency  will  consider  all  comments 
received  and  may  modify  or  withdraw 
its  consent  to  the  settlement  if 
comments  received  disclose  facts  or 
considerations  which  indicate  that  the 
settlement  is  inappropriate,  improper, 
or  inadequate.  The  Agency's  response  to 
any  comments  received  will  be  available 
for  public  inspection  at  the  Sheridan 
County  Library,  801  Royal  Avenue, 
Hoxie,  Kansas  67740.  and  Office  of 
Regional  Hearing  Clerk,  EPA.  901  North 
5th  Street.  Kansas  City.  KS  66101. 

DATES:  Comments  must  be  submitted  on 
or  before  )une  26.  2000. 

ADDRESSES:  The  proposed  settlement 
providing  additional  background 
information  relating  to  the  settlement  is 
available  for  public  inspection  at  Office 
of  Regional  Hearing  Clerk, 
Environmental  Protection  Agency.  901 
N   5th  Street.  Kansas  City.  KS  66101.  A 
copy  of  the  proposed  settlement  may  be 
obtained  from  Kathv  Robinson.  Regional 
Hearing  Clerk.  EPa!  901  N.  5th  Street. 
Kansas  City.  KS  66101.  telephone  913- 
551-7567.  Comments  should  reference 
the  Hoxie  Superfund  Crash  Site.  Hoxie. 
Sheridan  County,  Kansas.  Docket  No. 
CERCLA  7-2000-0018,  and  should  be 
addressed  to  Regional  Hearing  Clerk, 
EPA.  901  N.  5th  Street.  Kansas  City,  KS 
66101. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  D.  Stevens.  Assistant  Regional 
Counsel.  EPA.  901  N  5th  Street,  Kansas 
City.  KS  66101.  telephone:  913-551- 
7322. 

Dated;  May  I.t.  2000. 
William  Rice, 

Acting  Regional  Administrator.  Region  7 
|FK  D()(    00-11204  Filed  5-25-00;  8:45  ami 
BIUJNO  COOC  Mw-vy-f 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1326-OR] 

Malna;  Amandmant  No.  1  to  Notice  of 
a  Major  Diaaatar  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Maine.  (FEMA-1326-DR),  dated  April 
28,  2000,  and  related  determinations. 
EFFECTIVE  DATE:  May  18,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3772. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of  Maine 
is  hereby  amended  to  include  the 
following  area  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  April  28,  2000: 

Pisc;ataquis  County  for  Public  Assistance 

(Tlie  following  Catalog  of  Federal  Domestic 

Assistance  Numbers  (CFDA)  are  to  be  used 

for  reporting  and  drawing  funds:  83.537. 

Community  Disaster  Loans;  83.538.  Cora 

Brown  Fund  Program;  83.539.  Crisis 

Counseling;  83.540.  Disaster  Legal  Services 

Program;  83.541.  Disaster  L'nemployment 

Assistance  (DLIA);  83.542.  Fire  Suppression 

Assistance;  83.543.  Individual  and  Family 

Grant  (IFG)  Program;  83.544.  Public 

Assistance  Grants;  83.545.  Disaster  Housing 

Program;  83.548.  Hazard  Mitigation  Grant 

Program) 

Robert  }.  Adamcik, 

Deputy  Associate  Director.  Response  and 

Recovery  Directorate. 

[FR  Doc.  00-13325  Filed  5-25-00;  8:45  am] 

BiLUNG  COOE  6718-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-3154-EM] 

New  Mexico;  Amendment  No.  2  to 
Notice  of  an  Emergency  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  an  emergency  for  the  State  of  New 
Mexico,  (FEMA-3154-EM),  dated  May 
10,  2000,  and  related  determinations. 
EFFECTIVE  DATE:  May  19,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 


Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3772. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  incident  period  for 
the  emergency  declaration  has  been 
reopened.  The  incident  period  is  May  5, 
2000  and  continuing. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537. 
Community  Disaster  Loans;  83.538.  Cora 
Brown  Fund  Program:  83.539.  Crisis 
Counseling;  83.540.  Disaster  Legal  Ser\  ices 
Program;  83.541.  Disaster  Unemployment 
Assistance  (DUA);  83.542.  Fire  Suppression 
Assistance;  83.543.  Individual  and  Family 
Grant  (IFG)  Program;  83.544.  Public 
Assistance  Grants;  83.545.  Disaster  Housing 
Program;  83.548.  Hazard  Mitigation  Grant 
Program) 
Lacy  E.  Suiter, 

Executive  Associate  Director.  Response  and 
Recover}'  Directorate. 

[FR  Doc.  00-13323  Filed  5-25-00;  8:45  am] 
BILUNG  CODE  671B-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1329-DR] 

New  Mexico;  Amendment  No.  2  to 
Notice  of  a  Major  Diaaater  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  New  Mexico 
(FEMA-1329-DR),  dated  May  13,  2000. 
and  related  determinations. 

EFFECTIVE  DATE:  May  19.  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 

Madge  Dale.  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington.  DC 
20472,  (202)  646-3772. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of  New 
Mexico  is  hereby  amended  to  include 
Public  Assistance  for  the  following  area 
among  those  areas  determined  to  have 
been  adversely  affected  by  the 
catastrophe  declared  a  major  disaster  by 
the  President  in  his  declaration  of  Mav 
13,  2000.  Act  (42  U.S.C.  5121  et  seq.),' 
as  follows: 

Los  Alamos  County  for  Public  Assistance 
(previously  designated  for  Individual 
Assistance) 

The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537. 
Community  Disaster  Loans;  83.538.  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling:  83.540,  Disaster  Legal  Services 


Program;  83.541.  Disaster  Linemployment 
Assistance  (DUA);  83.542.  Fire  Suppression 
.Assistance;  83.543.  Individual  and  Famih 
Grant  (IFG)  Program;  83.544.  Public 
Assistance  Grants;  83.545.  Disaster  Housing 
Program;  83.548.  Hazard  Mitigation  Grant 
Program. 
Lacy  E.  Suiter, 

Executive  Associate  Director.  Response  and 
Recover^'  Directorate. 

IFR  Doc.  00-13324  Filed  5-25-00;  8:45  am] 

BILUNG  COOE  671»-a2-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Open  Meeting,  Technical  Mapping 
Adviaory  Council 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  §  10(a)(2) 
of  the  Federal  Advisory'  Committee  Act. 
5  U.S.C.  App.  1.  the  Federal  Emergency 
Management  Agency  gives  notice  that 
the  following  meeting  will  be  held: 

NAME:  Technical  Mapping  Advisory' 
Council. 

DATE  OF  MEETING:  June  1-2.  2000. 
PLACE:  Federal  Emergency  Management 
Agency.  Region  III  Office.  Liberty 
Square  Bldg..  2nd  Floor.  105  S.  Seventh 
Street,  Philadelphia.  PA  19106-3316. 
TIMES:  8:30  a.m.  to  5  p.m..  both  days. 
PROPOSED  AGENDA: 

1.  Call  to  Order  and  Announcements. 

2.  Action  on  Minutes  of  Previous 
Meetings. 

3.  Discussion  of  Final  Annual  Report. 

4.  New  Business. 

5.  Adjournment. 

STATUS:  This  meeting  is  open  to  the 
public. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  K.  Buckley.  P.E..  Federal 
Emergency  Mcuiagement  Agency.  500  C 
Street  SW..  room  421.  Washington.  DC 
20472,  telephone  (202) 646-2756  or  by 
facsimile  at  (202)  646-4596. 
SUPPLEMENTARY  INFORMATION:  This 
meeting  is  open  to  the  public  with 
limited  seating  available  on  a  first-come, 
first-served  basis.  Members  of  the 
general  public  who  plan  to  attend  the 
meeting  should  contact  Ms.  Sally  P. 
Magee,  Federal  Emergency  Management 
Agency,  500  C  Street  SW.'  room  442. 
Washington,  DC  20472.  telephone  (202) 
646-8242  or  by  facsimile  at  (202)  646- 
4596  on  or  before  May  29,  2000. 
Minutes  of  the  meeting  will  be 
prepared  and  will  be  available  upon 
request  30  days  after  they  have  been 
approved  by  the  next  Technical 
Mapping  Advisory  Coimcil  meeting. 
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Dated:  Mav  22.  2()()() 
Michael  |.  ArRistrong, 

Assoriatf  Dirt-(  tor  tor  Mitif(ation 

IKK  I)o(    00-  1  ).i2H  Kilml  f)-2.'i-()0;  H  4.1  ami 

WLUMQ  COOC  871  •-(M-P 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
IMsrgsrs  of  Ban  it  Holding  Companlas 

The  companies  li.sted  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S. C.  \84\  et  seq] 
{BHC  Act).  Regulation  Y  (12  CFR  part 
225),  and  all  other  applicable  statutes 
and  regulations  tn  become  a  bank 
holding  company  and/or  to  acquire  the 
as.sets  or  the  ownership  of.  control  of.  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  relatetl  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  mav  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  VSC   1842(c))   If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  companv.  the  review  also 
includes  whether  the  aicjuisition  of  the 
nonbanking  companv  (.omplies  with  the 
standards  in  section  4  of  the  BHC.  Act 
(12  use;.  1H43).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
.Additional  information  on  all  bank 
holding  companies  mav  be  obtained 
from  the  National  Information  (Center 
website  at  www.ffitH;.gov/nic/ 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indic:atod  or  the  offices  of  the  Board  of 
Ciovernors  not  later  than  fune  19.  2()()() 

A.  Federal  Reserve  Bank  of  New 
York  (Betsv  ButtriU  White.  Senior  Vice 
President)  i:i  Libertv  Street.  New  York. 
New  York  U)045-0()()l: 

1   Austmlin  and  New  Zralnnd 
Banking  Group  Umited,  Melbourne. 
Australia;  to  be<;ome  a  bank  holding 
company  by  ac(juiring  100  percent  of 
the  voting  shares  of  Amerika  Samoa 
Bank,  Pago  Pago.  American  Samoa 

B.  Federal  Reserve  Bank  of  Chicago 
(Phillip  Jackson.  Applii:ations  Officer) 
2,30  South  IxiSalle  Street.  (Chicago, 
Illinois  60690-1414: 

I   Lafavftte  (Jommunitv  Bancorp. 
Lafayette.  Indiana:  to  become  a  bank 


holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Lafayette 
(Community  Bank  (in  organization), 
l^fayette.  Indiana. 

C.  Federal  Reserve  Bank  of  St.  Louis 

(Randall  C.  Sumner.  Vice  President)  411 
Locust  Street.  St.  Louis.  Missouri 
6.3166-2034: 

1  Arvest  Bank  Group.  Inc  . 
Bentonville,  Arkansas,  and  its 
subsidiary.  First  Banc^hares. 
Incorporated.  Bartlesville.  Oklahoma;  to 
retain  100  percent  of  the  voting  shares 
of  State  Bank  and  Trust.  Tulsa. 
Oklahoma,  following  it's  conversion  to 
a  state  chartered  bank. 

2.  Heritage  Group.  Inc..  Aurora. 
Nebraska;  to  acquire  100  percent  of  the 
voting  shares  of  City  National  Bank  and 
Trust  Company.  Hastings.  Nebraska. 

Board  of  Ciovfmors  of  the  KBderai  Reservn 
.System.  Mav  22.  2(MH) 
Robert  deV.  Frierson. 
.■\ssixiatf  Sfcrrtan  ol  thr  Board 
IKK  !)<)(    00-i:<2,'i5  Kiled  5-2.S-4H).  8  45  ami 
BtLUMQ  COOC  6210-01-^ 


FEDERAL  RESERVE  SYSTEM 

Changs  In  Banli  Control  Notic*s; 
Acquisitions  of  Sharss  of  Banlcs  or 
Banic  Holding  Companiss 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  US.C.  1817(j))  and 
«»22.S.41  of  the  Boards  Regulation  Y  (12 
CFR  225  41)  to  acquire  a  bank  or  bank 
holding  companv  The  factors  that  are 
considered  in  ac:ting  (m  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(i)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  offices  of  the  Board  of  (Governors 
Interestinl  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  (jf  Governors.  Comments 
must  he  received  not  later  than  iune  9, 
2000 

A.  Federal  Reserve  Bank  of  Cleveland 

(Paul  Kaboth.  Banking  Supervision) 
1455  East  Sixth  Street.  Cleveland.  Ohio 
44101-2566: 

;   (kiry  Arthur  Ruhel  and  Nancy  Sue 
HuM.  both  of  Englewood.  Florida;  to 
acquire  voting  shares  of  CNB  Bancorp. 
Inc..  VVoodsfield.  Ohio,  and  thereby 
indire<:tly  acquire  voting  shares  of 
Citizens  National  Bank  of  VVoodsfield. 
VVoodsfield.  Ohio. 


Board  of  Governors  of  the  Kederai  Reserve 
System.  Mav  22.  2000 
Robert  deV.  Frier§on, 
Associate  .Serwfarv  of  thf  Board 
[FR  Dor.  00-132.S6  Filed  5-25-00;  8:45  am) 
BNJJNO  CODE  •210-01-^ 

FEDERAL  RESERVE  SYSTEM 

Notica  of  Proposals  To  Engaga  In 
Parmlsalbla  NontMnkIng  Actlvltias  or 
To  Acquirs  Companiss  That  Ars 
Engagad  In  Parmissibia  Nonbanking 
Acth^ltiss 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Companv  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation  Y.  (12 
CFR  Part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  company,  including  the 
companies  listed  below,  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.28  of  Regulation  Y' 
(12  CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  .standards  of  section  4  of  the 
BHC  Act  Additional  information  on  all 
bank  holding  companies  mav  be 
obtained  from  the  National  information 
Center  website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  |une  9.  2000. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (D  Michael  Manies.  Assistant  Vice 
President)  925  Grand  Avenue.  Kansas 
City.  Missouri  64198-0001: 

1.  First  Gothenburg  Bancshares.  Inc  . 
Gothenburg.  Nebraska;  Nebraska 
Bankshares.  Inc..  Gothenburg,  Nebraska; 
and  Stamford  Banco.  Inc..  Stamford, 
Nebraska;  to  acquire  First  Gothenburg 
Bancshares.  Inc..  Gothenburg.  Nebraska, 
through  Cook  Management,  Inc.. 
Gothenburg.  Nebraska,  and  thereby 
engage  in  general  insurance  activities  in 
a  town  of  less  than  5.000  in  population, 
pursuant  to  §  225.28(b){l  l)(iii)  of 
Regulation  Y. 
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Board  of  Governors  of  the  Federal  Reserve 
.System.  May  22.  2000. 
Robert  deV.  Frierson, 
Assuiiatr  Sfcn'tary  of  the  Board 
IKK  Dor.  00-13257  Filed  5-25-00;  8:45  am] 

BILLING  CODE  6210-01-^ 

FEDERAL  RESERVE  SYSTEM 

[Docket  No.  R-1 037] 

Modifying  Federal  Reserve  ACH 
Deposit  Deadlines  and  Pricing 
Practices  Relative  to  Private-Sector 
ACH  Operators 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 
action:  Notice. 


SUMMARY:  Based  on  comments  received 
in  response  to  its  request  for  comment 
last  year,  the  Board  has  concluded  that 
the  Federal  Reserve  Banks'  deposit 
deadlines  and  pricing  practices  for 
automated  clearing  house  (ACH) 
transactions  exchanged  with  private- 
sector  ACH  operators  should  be 
modified.  The  Board  is  considering 
specific  modifications  to  these 
deadlines  and  pricing  practices,  which 
could  be  implemented  as  early  as  mid- 
2001,  and  requests  comment  on  these 
proposed  modifications. 
DATES:  Comments  must  be  submitted  on 
or  before  July  25,  2000. 
ADDRESSES:  Comments,  which  should 
refer  to  Docket  No.  R-1037.  may  be 
mailed  to  Ms.  Jennifer  J.  Johnson, 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System,  20th  and  C 
Streets.  NW.,  Washington.  DC  20551  or 
mailed  electronically  to 
regs.comments@federalreserve.gov. 
Comments  addressed  to  Ms.  Johnson 
also  may  be  delivered  to  the  Board's 
mail  room  between  8:45  a.m.  and  5:15 
p.m.  and  to  the  security  control  room 
outside  of  those  hours.  Both  the  mail 
room  and  the  security  control  room  are 
accessible  from  the  courtyard  entrance 
on  20th  Street  between  Constitution 
Avenue  and  C  Street.  NW.  Comments 
may  be  inspected  in  Room  MP-500 
between  9  a.m.  and  5  p.m.  weekdays, 
pursuant  to  §  261.12,  except  as  provided 
in  §  261.14,  of  the  Board's  Rules 
Regarding  Availability  of  Information, 
12  CFR  261.12  and  261.14. 
FOR  FURTHER  INFORMATION  CONTACT:  Jack 
K.  Walton  H,  Manager  (202/452-2660); 
Michele  Braun,  Project  Leader  (202/ 
452-2819);  or  Jeffrey  S.H.  Yeganeh. 
Senior  Financial  Services  Analyst  (202/ 
728-5801);  for  the  hearing  impaired 
only,  contact  Janice  Simms, 
Telecommunication  Device  for  the  Deaf 
(202/872-4984). 


SUPPLEMENTARY  INFORMATION: 
I.  Background 

The  Federal  Reserve  Banks  are 
collectively  the  largest  ACH  operator 
and  process  more  than  80  percent  of 
commercial  interbank  ACH  transactions. 
Private-sector  ACH  operators  (PSOs) 
process  the  remaining  transactions  and 
typically  provide  services,  including 
processing  and  settling  ACH 
transactions,  similar  to  those  offered  by 
the  Reserve  Banks.  PSOs  also  rely  on  the 
Reserve  Banks'  ACH  services  for  the 
delivery  and  settlement  of  some 
transactions  in  which  either  the 
originating  depository  financial 
institution  (ODFI)  or  receiving 
depository  financial  institution  (RDFI)  is 
not  their  customer. 

The  Reserve  Banks'  authority  to 
provide  payment  services  is  limited  by 
law  to  services  provided  to  depository 
institutions.^  The  Reserve  Banks, 
however,  allow  depository  institutions 
to  send  or  receive  their  ACH 
traiisactions  through  intermediaries, 
such  as  PSOs,  and  treat  those 
intermediaries  as  agents  of  the 
depository  institutions  they  ser\'e. 
Nevertheless,  all  depository  institutions 
are  currently  subject  to  the  same 
Reserve  Bank  prices  and  service 
guidelines  regardless  of  how  they  send 
or  receive  their  ACH  transactions  to  and 
from  the  Reserve  Banks. 

Some  industry  representatives  have 
expressed  concerns  that  the  Reserve 
Banks'  price  and  service  level  policies 
have  created  barriers  to  open  and 
vigorous  competition  among  ACH 
operators  because  the  policies  do  not 
recognize  the  role  played  by  operators 
in  the  ACH  system. ^  Specifically,  these 
representatives  have  maintained  that  the 
Reserve  Banks'  deposit  deadlines  and 
price  structure  do  not  permit  the  PSOs 
to  compete  effectively  in  the  provision 
of  ACH  services  to  depository 
institutions. 

The  Federal  Reserve  Board  recognizes 
the  benefits  of  competition  in  the 
provision  of  payment  services.  In  a  1990 
white  paper  on  the  Federal  Reserve  in 
the  payments  system,  the  Board  stated 
that  "the  role  of  the  Federal  Reserve  in 
providing  payments  services  is  to 
promote  the  integrity  and  efficiency  of 
the  payments  mechanism  and  to  ensure 


the  provision  of  payment  ser\'ices  to  all 
depositor)'  institutions  on  an  equitable 
basis,  and  to  do  so  in  an  atmosphere  of 
competitive  fairness."  '  In  addition,  the 
Board's  standards  for  priced  services 
activities  note  that  "Federal  Reser\'e 
actions  are  implemented  in  a  manner 
that  ensures  fairness  to  other  providers 
of  payment  ser\'ices.  "'' 

In  response  to  the  industr>'s 
concerns,  the  Board  requested  comment 
last  year  on  the  benefits  and  drawbacks 
of  modifying  the  Reserve  Banks'  deposit 
deadlines  and  pricing  practices  for  ACH 
transactions  exchanged  with  PSOs  (64 
FR  27793.  May-21.  1999).  Specifically, 
the  Board  requested  comment  on 
whether  the  Reserve  Banks  should  (1) 
modify  their  deposit  deadlines  and 
processing  schedules.  (2)  modify  their 
pricing  structure  for  interoperator 
transactions,  and  (3)  limit  any 
modifications  to  PSOs  only 

n.  Summary  of  Comments 

The  Board  received  fifty-eight 
responses  to  its  request  for  comment. ^ 
Thirty-two  commenters  supported  and 
twenty-six  commenters  opposed 
modifications  to  the  Reserve  Banks' 
deposit  deadlines  and  pricing  practices. 
Those  supporting  modifications 
generally  tended  to  be  larger  depositor^' 
institutions  and  ACH  associations  that 
believed  modifications  would  improve 
competition  in  the  provision  of  ACH 
services.  Those  opposing  modifications 
generally  tended  to  be  smaller  or 
medium-sized  depositorv'  institutions 
that  believed  any  modifications  would 
lead  to  higher  Reserve  Bank  fees,  which 
in  turn  would  make  them  less  able  to 
compete  in  the  market  for  origination 
services  with  institutions  that  use  PSO 
ACH  services.  Given  the  diversity  in  the 
commenters'  views.  Board  staff  invited 
commenters  to  a  meeting  in  December 
1999  to  discuss  interoperator  issues 
more  fully  and  to  explore  alternative 
approaches  to  addressing  these  issues.^ 

A.  Deposit  Deadlines 

The  Board  requested  comment  on  the 
benefits  and  drawbacks  of  the  Reserve 


'  Reserve  Banks  may  also  provide  services  to  a 
limited  set  of  other  institutions,  such  as  state 
member  banks  that  are  not  defined  as  depository- 
institutions.  Further,  the  Reserve  Banks  may 
provide  services  to  other  entities  if  directed  to  do 
so  as  fiscal  agent  of  the  United  States. 

^  ACH  Vision  2000  Task  Force  Recommendations. 
NACHA.  1997:  The  Role  of  the  Federal  Reserve  and 
the  Banking  Industry  in  the  Retail  Electronic 
Payments  Systems  of  the  Future,  The  Bankers 
Roundtable,  April  1998. 


3  The  Federal  Reserve  m  the  Payments  System. 
Federal  Reserve  Regulator!.  Ser\ice  7-139 

*  Standards  Related  to  Pnced-Ser\ices  Actnnties 
of  the  Federal  Reser\e  Banks.  Federal  Reserve 
Regulator!,'  Ser\'ice  7-136 

'■  The  Board  received  seventeen  comments  from 
small  banks  and  thrifts,  fourteen  comments  from 
national  and  regional  banks,  nine  comments  from 
ACH  associations  and  clearinghouses,  seven 
comments  from  credit  unions,  five  comments  from 
Reserve  Banks,  three  comments  from  private-sector 
operators,  and  three  comments  from  consultants, 
law  firms,  and  corporate  associations 

^This  summary  of  comments  reflects 
commenters'  formal  responses  to  the  request  for 
comment  as  well  as  the  views  expressed  at  the 
December  1999  meeting 
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Bank..s  ustabiishing  difforont  deposit  and 
delivery  deaillines  for  F'SOs  and 
depositon'  institutions   F'SOs  inaintaiii 
that  they  are  unalile  to  offer  competitive 
deposit  deadlines  and  delivery 
schedules  to  their  (  ustoiners  because 
they  are  siibjecrt  ti)  the  same  deposit 
deadlines  and  delivery  schedules  that 
Reserve  Banks  offer  tn  depository 
institutions. 

ComuKMiters  suggested  a  number  i)f 
solutions  to  address  this  issue.  One 
suggestion  was  that  the  Reserve  Banks 
could  offer  PSOs  later  deposit  and 
earlier  delivery  deadlines  to  enable 
PSOs,  in  turn,  to  offer  competitive 
deadlines  to  their  customers   Another 
potential  solution  was  for  the  industrv 
to  adopt  a  uniform  interoperator  deposit 
deadline  at  which  all  operators  would 
deposit  transactions  with  one  another 
Other  commenters,  however,  advocated 
the  status  quo  bw-ause  they  did  not 
believe  that  Reserve  Bank  deadlintvs 
place  PSOs  at  a  competitive 
disadvantage. 

B  Pncinfi  Stnirturf 

The  Board  als(j  requested  c;omment  on 
the  benefits  and  drawbacks  of  the 
Reserve  Banks  modifying  their  pricing 
structure  for  interoperator  transactions 
PSOs  maintain  that  the  Reserve  Banks' 
current  pricing  structure  has  placeil 
them  at  a  competitive  disadvantage 
Specifically,  the  main  ( oncern  regarding 
the  Reserve  Banks'  current  pricing 
structure  is  the  asymmetry  in  the  ability 
of  operators  to  charge  each  other's 
customers.  The  Reserve  Banks  consider 
both  the  ODFI  and  RDFl  in  an 
interoperator  transaction  to  Im*  their 
customers  and  charge  both  acf:oriiinglv 
PSOs,  on  the  other  hand,  can  onK 
charge  their  own  customer  in  an 
interoperator  transaction  Some 
commenters  also  (ixpressed  (concern 
about  the  Reserve  Banks'  ability  to 
charge  monthly  account  servicing  fees 
to  all  depositoPk'  institutions.  in(, hiding 
those  that  send  or  receive  all  their  AtiH 
transactions  through  PSOs. 

Some  commenters  suggested  that  the 
Reserve  Banks  should  modify  their 
pricing  structure  for  interoperator 
transactions  such  that  they  assess  fees 
only  to  their  direct  customers. 
Commenters  also  suggested  that  the 
Rffserve  Banks  should  abolish  the 
monthly  account  servicing  fee  for 
depository  institutions  that  send  and 
nH:eiye  all  fif  their  AtlH  transactions 
through  a  PSO.  Commenters  believed 
that  these  suggestful  modifications 
would  eliminate  the  asymmetry  noted 
earlier  and  would  result  in  a  similar 
customer  pricing  structure  for  Reserve 
Banks  and  PSOs  in  which  each  operator 
would  charge  its  direct  customer  only 


Other  commenters  were  concerned  that 
any  modifications  to  the  Reserve  Banks' 
pricing  structure  could  result  in  an 
increase  in  fees  to  Reserve  Bank 
customers  that  do  not  use  the  services 
of  a  PSO  and,  thus,  opposed  any  change 
to  the  c:urront  pricing  structure. 

f.'  Eliffihilitv 

The  Board  also  requested  comment  im 
whether  any  modifications  to  the 
Reserve  Banks'  deadlines  and  pricing 
structure  should  be  limited  to  A('H 
operators  or  extended  to  other 
intermediaries,  such  as  third-party 
processors  and  correspondents. 
Spw.ific:ally.  because  many  of  the 
characteristics  that  distinguish  ACH 
operators  from  other  intermediaries  do 
not  affect  how  Reserve  Banks  provide 
A("H  services,  the  Board  was  interested 
whether  all  intermediaries  should  be 
eligible  for  modified  deadlines  and 
pricing  Further,  the  Board  requested 
comment  on  whether  the  Reserve  Banks 
should  rely  on  the  National  Automated 
Clearing  House  Association's  (NACHA) 
A(;H  operator  definition  if  they  were  to 
limit  modifications  to  ACH  operators. 

Some  commenters  suggested  that  only 
ACH  operators  should  be  eligible  for 
modified  deadlines  and  pricing.  These 
commenters  noted  that  Reserve  Banks 
compete  with  ACH  operators  in  the 
provision  of  ACH  operator  services  and, 
thus,  only  AC^H  operators  should  b«? 
eligible  for  any  modifications.  These 
commenters  also  stated  that  the  Reserve 
Banks  should  use  NACHAs  AC:H 
operator  definition  to  determine 
eligibility  for  modified  deadlines  and 
pricing  rather  than  develop  their  own 
definition  Other  commenters,  however, 
suggested  that  if  the  Reserve  Banks' 
-•\CH  processing  is  not  affected  by  the 
type  of  intermediarv'  from  which  they 
receive  transac:tions  or  to  which  they 
deliver  transactions,  then  all 
intermediaries  should  be  eligible  for 
modified  deadlines  and  pricing. 

III.  Enhancing  Competition 

The  Board  has  carefully  considered 
the  ( ommentt^rs'  views  and  has 
concluded  that  the  Reserve  Banks' 
deposit  deadlines  and  pricing  structure 
for  ,\CH  transactions  exchanged  with 
private-sector  ACH  operators  should  be 
modified  The  Board  believes  that 
adopting  certain  deadline  and  pricing 
modifications  for  interoperator 
transactions  would  enhance 
(  ompetition  in  the  provision  of  AC'H 
operator  services  to  depository 
institutions. 

To  determine  what  modifications 
might  be  appropriate  to  enhance 
competition  in  the  market  for  ACH 
operator  services,  the  Reserve  Banks 


examined  the  types  of  services  PSOs 
receive  from  the  Reserve  Banks  when 
they  send  transactions  to  depository 
institutions  through  the  Reserve  Banks. 
Similarly,  the  Reserve  Banks  examined 
the  types  of  services  they  receive  from 
PSOs  when  they  send  transactions  to 
depository  institutions  through  PSOs. 

First,  an  operator  provides  other 
operators'  customers  with  access  to 
depository  institutions  on  its  network. 
Each  of  these  networks  essentially  is 
comprised  of  telecommunications  links 
that  permit  the  transmission  of  ACH 
files  between  participating  depositon,' 
institutions  and  the  operator.  While 
each  operator's  network  might  employ 
different  technologies  with  different 
levels  of  complexity,  the  costs 
associated  with  these  networks  are 
primarily  fixed.  For  interoperator 
transactions,  the  ability  to  access 
depository  institutions  on  other 
networks  allows  an  operator  (1)  to 
forego  the  costs  associated  with 
establishing  a  direct  connection  to  all 
depository  institutions  and  (2)  to 
provide  its  own  customers  with  the 
ability  to  send  ACH  transactions  to  any 
depository'  institution.  Thus,  when  an 
operator  provides  other  operators' 
customers  with  access  to  a  depository 
institution  on  its  network,  it  provides 
value  to  those  customers  and  the 
operators  that  serve  them. 

Second,  an  operator  processes 
transactions  it  receives  from  other 
operators  and  delivers  those 
transactions  to  depository'  institutions 
on  its  network.  Processing  ACH 
transactions  requires  computing  and 
other  resources,  which  have  both  fixed 
and  variable  components.  Therefore,  it 
is  reasonable  for  an  operator  to  charge 
transaction  fees  to  recover  the  costs 
associated  with  processing  ACH 
tran.sactions. 

Third,  the  Reserve  Banks  provide 
settlement  for  all  ACH  transactions  they 
process,  including  interoperator 
transactions  Other  operators  do  not 
settle  interoperator  transactions  that  are 
processed  by  the  Reserve  Banks.  As  a 
result,  the  Reserve  Banks  incur 
accounting,  computing,  and  other  costs 
when  thev  settle  ACH  interoperator 
transactions  for  depository'  institutions 
that  use  PSOs.  Thus,  the  Reserve  Banks 
are  providing  a  service  not  provided  by 
other  operators  when  they  settle 
interoperator  transactions  they  process. 

The  Board  has  concluded  that 
competition  in  the  provision  of  ACH 
operator  services  would  be  enhanced 
through  modifications  to  the  deposit 
deadlines  and  delivery'  schedules  for 
interoperator  transactions  and  the 
adoption  of  a  new  pricing  structure  for 
these  transactions.  Specifically,  the 
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Board  believes  that  deposit  deadlines 
for  interoperator  transactions  should 
enable  Reserve  Banks  and  PSOs  to 
establish  competitive  deposit  deadlines 
and  delivery  schedules  for  their 
customers.  The  Board  also  believes  that 
the  Reserve  Banks  should  adopt  a  price 
structure  for  interoperator  transactions 
that  is  consistent  with  the  cost  structure 
associated  with  processing  interoperator 
transactions.  This  new  price  structure 
should  include  a  fee  to  access 
depository  institutions  on  the  Reserve 
Banks'  ACH  network,  a  fee  to  process 
interoperator  transactions,  and  a 
settlement  fee  to  recover  the  Reserve 
Banks'  settlement  costs.  The  Board 
believes  that  these  changes,  along  with 
the  ability  of  PSOs  to  assess 
interoperator  fees  to  Reserve  Banks, 
should  enhance  competition  in  the 
provision  of  ACH  operator  services  to 
depository  institutions. 

rv.  Proposed  Modifications 

The  Board  has  developed  a  specific 
proposal  to  modify  the  Reserve  Banks' 
deadlines  and  pricing  structure  for  ACH 
interoperator  transactions  that  it 
believes  will  promote  competition  in 
the  provision  of  ACH  services  and 
address  the  concerns  raised  by  some 
commenters.  The  Board  is  requesting 
comment  on  this  proposal. 

The  Board  proposes  the  following 
deadlines  and  pricing  structure  for  ACH 
interoperator  transactions  that  are 
processed  by  the  Reserve  Banks: 

•  Deposit  deadlines:  The  Board 
proposes  that  the  Reserve  Banks  work 
collaboratively  with  ACH  operators  to 
establish  interoperator  deposit 
deadlines  by  which  the  Reserve  Banks 
and  the  PSOs  would  exchange 
interoperator  transactions. 

•  Pricing  structure:  The  Board 
proposes  the  following  price  structure 
for  interoperator  transactions  processed 
by  the  Reserve  Banks. 

— First,  the  Reserve  Banks  would  charge 
ACH  operators  a  monthly  network 
access  fee  for  each  routing  number 
they  access  on  the  Reserve  Banks' 
ACH  network. 

— Second,  the  Reserve  Banks  would 
charge  ACH  operators  per-item  fees 
for  transactions  they  send  through  the 
Reserve  Banks"  ACH  network. 

— Third,  the  Reserve  Banks  would 
charge  depository  institutions  that 
send  and  receive  all  their  transactions 
through  PSOs  a  monthly  settlement 
fee  rather  than  the  current  monthly 
account  servicing  fee. 

— Fourth,  the  Reserve  Bemks  would  pay 
PSOs  for  transactions  they  send  to 
depository  institutions  through  those 
PSOs. 


•  Eligibility:  The  Board  proposes  to 
limit  the  modified  deadlines  and  pricing 
structure  to  intermediaries  that  are 
defined  as  ACH  operators  in  the 
NACHA  rules, 

A.  Deposit  Deadlines 

The  Board  proposes  that  the  Reserve 
Banks  work  collaboratively  with  ACH 
operators  to  establish  interoperator 
deposit  deadlines  by  which  the  Reserve 
Banks  and  the  PSOs  would  exchange 
interoperator  transactions.  The  Reserve 
Banks'  preliminary  reconmiendation  is 
that  one  interoperator  deposit  deadline 
be  established  at  2:30  p.m.  eastern  time 
for  immediate  settlement  items  and  that 
another  interoperator  deposit  deadline 
for  next -day  settlement  items  be 
established  at  3:00  a.m.  eastern  time.^ 
The  Reserve  Banks  would  accept 
interoperator  transactions  from  PSOs 
and  send  interoperator  transactions  to 
PSOs  at  the  new  deposit  deadlines. 
Clearly,  ACH  operators,  including  the 
Reserve  Banks,  would  need  to  establish 
their  own  deposit  and  delivery 
deadlines  for  their  customers.  Further, 
the  PSOs  could  establish  other 
deadlines  by  which  they  would 
exchange  interoperator  transactions 
among  themselves. 

If  the  Reserve  Banks'  preliminary' 
recommendation  for  interoperator 
deposit  deadlines  were  adopted,  the 
Reserve  Banks  would  require  their 
customers  to  deposit  next-day 
settlement  items  half  an  hour  earlier 
than  they  do  today.  The  Reserve  Banks, 
however,  currently  receive  almost  all 
their  ACH  volume  well  before  the 
deposit  deadlines  and  deadline 
extensions  have  become  much  less 
frequent.  The  recommended  deposit 
deadlines  would  require  no  change  in 
deposit  times  for  Reserve  Bank 
customers  depositing  immediate 
settlement  items.  As  a  result,  the 
recommended  exchange  deadlines 
would  likely' have  minimal  effects  on 
the  processing  schedules  of  Reserve 
Bcmk  customers.  Further,  because 
Reserve  Banks  would  deposit 
transactions  with  PSOs  at  the 
interoperator  deposit  deadlines,  PSOs 
should  be  able  to  offer  their  customers 
deposit  and  delivery'  deadlines  that  are 
competitive  with  those  offered  by  the 
Reserve  Banks.  Thus,  the  Board's 
general  proposal  for  interoperator 


deposit  deadlines,  as  well  as  the  specific 
Reserve  Bank  deposit  deadline 
recommendation,  would  likely  enhance 
competition  with  minimal  effect  on 
depository  institutions. 

hiteroperator  deposit  deadlines, 
however,  pose  problems  for  transactions 
that  involve  three  operators.  Currently, 
a  small  fraction  of  the  volume  that  PSOs 
deposit  with  the  Reserve  Banks  is 
destined  to  other  PSOs.  which  results  in 
some  transactions  being  processed  by 
three  operators. ^  With  interoperator 
deposit  deadlines,  however,  if  an 
operator  receives  a  transaction  from 
another  operator  at  the  interoperator 
deposit  deadline  that  is  destined  to  a 
third  operator,  the  middle  operator 
would  be  unable  to  forward  the 
transaction  timely  because  the  deadline 
to  deposit  transactions  with  the  third 
operator  would  have  already  passed. 
Moreover,  three-operator  transactions 
tend  to  be  inefficient  because  they  result 
in  redimdant  processing  by  multiple 
operators  before  they  are  delivered  to 
the  RDFl. 

One  way  to  address  this  issue  is  for 
NACHA  to  prohibit  three-operator 
transactions.  The  Board  suggests  that 
NACHA  evaluate  whether  its  ACH 
operator  definition  should  be  revisited 
to  require  operators  to  exchange 
interoperator  transactions  directly  with 
the  operator  serving  the  RDFl.  In  any 
case,  to  ensure  that  the  Reserve  Banks 
are  able  to  forward  the  transactions  to 
the  RDFIs  PSO  by  the  interoperator 
deposit  deadline,  the  Board  proposes 
that  the  Reserve  Banks  require  all  ACH 
transactions  that  need  to  be  forwarded 
to  another  operator,  including 
transactions  deposited  by  a  PSO.  be 
deposited  by  the  Reserve  Banks'  regular 
customer  deposit  deadline. 

B.  Pricing  Structure  for  Interoperator 
Transactions 

The  Board  proposes  a  new  three- 
tiered  pricing  structure  for  interoperator 
transactions  processed  by  the  Reserve 
Banks.  Under  the  proposed  structure, 
the  Reserve  Banks  would  charge  PSOs 
and  their  customers  fees  (1)  to  access 
the  Reserve  Banks'  ACH  network.  (2)  to 
process  interoperator  transactions  they 
receive  from  PSOs.  and  (3)  to  settle 


'  Immediate  settlement  item.s  are  items  that  are 
settled  on  the  same  banking  day  as  they  are 
received  while  next-day  settlement  items  are  items 
that  are  settled  on  the  banking  day  after  thev  are 
received  The  Reserve  Banks'  banking  day  f(ir  the 
receipt  of  ■'VCH  items  is  from  3:00  a.m.  eastern  time 
t(i  2:59  a.m.  eastern  time  on  the  next  calendar  day 
COnlv  returns  and  National  Association  nf  Check 
.Safekeeping  items  are  eligible  for  immediate 
settlement. 


"The  Board  understands  that  some  depositorv 
institutions  that  use  a  PSO  prefer  tn  iinnimize  the 
number  of  settlements  thev  receive  for  their  ACH 
transactions.  Most  of  these  institutions  already 
receive  and  reconcile  two  settlements     one  from 
their  PSO.  another  from  the  Reserv  e  Banks     and  do 
not  want  to  receive  a  third  settlement  for  .M.IH 
transactions  that  PSOs  exchange  directh  using  the 
Private  ACH  Exchange  (PAXI  svstem  Thus.  PSOs 
use  the  Reserve  Banks  to  send  some  transactions 
destined  to  other  PSOs.  which  minimizes 
settlements  but  results  in  three-operator 
transactions. 
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int^roporator  transactmns  for  drposifory 
institution.s  that  .send  and  rw;eiv(!  all 
their  tran.sactions  throuj^h  a  F^.SO.  The 
Roserve  Banks  plan  to  maintain  the 
current  fee  structure  for  their  customers 
and  do  not  anticipate  aiiv  increases  in 
fjHis  resulting  from  this  proposal 

In  developing  a  pricing  structure  for 
interoperator  transactions,  the  Reserve 
Banks  used  a  cost-based  approach  to  set 
fees.  In  their  analvsis,  the  Reserve  Banks 
attempte<l  to  identify  costs  related  to 
network  access,  processing,  and 
settlement  and  to  pri(  e  those 
com[)onents  separately    Further,  the 
Reserve  Banks  excluded  certain  costs 
that  mi>;ht  not  be  incurred  when 
services  are  provided  to  Ai'.U  operators 
so  that  the  interoperator  fee  structure 
would  reflect,  as  (  loselv  ,is  possibU;,  the 
cost  strut  ture  for  iiiteropt'rator 
transactions 

Specifically,  the  Board  proposes  the 
following  fee  strut  ture  for  interoperator 
transactions    The  pru  e  ranges  outlined 
below  are  based  on  preliininarv  c  ost 
analyses  by  the  Reserve  Banks   First,  the 
Reserve  Banks  wouKl  charge  the  P.SOs  a 
monthly  network  .k  (  ess  fee  of  between 
S5  and  $10  for  eai  h  routing  number  to 
which  thoy  send  transac;tions  on  the 
Reserve  Banks'  A(!H  n»'tw(irk   S«»<;()nd. 
th(*  Reserve  Banks  would  charge  PSOs  a 
per-item  fee  of  between  .$()  ()()2  and 
$0,004  to  process  interoperator 
tran.sactions  sent  to  RDFIs  on  the 
Reserve  Banks   Al'.Yi  network   And 
third,  rather  than  the  current  monthly 
account  servicing  fee.  the  Reserve  Banks 
would  charge  depository  institutions 
that  send  and  receive  all  their 
transac:tions  through  PSOs  a  monthly 
settlement  fee  per  routing  number 
(projected  to  be  about  $20)  to  settle 
interoperator  transactions  " 

An  important  additional  feature  of  the 
Board's  overall  [)roposal  is  that  the 
Reserve  Banks  would  pay  PSOs  for 
commercial  and  goverruiienf  A(;H 
transactions  thtfy  deliver  to  RUFIs 
through  PSOs  These  fees  would 
compensate  the  PSOs  for  the  services 
they  provide  to  Reserve  Banks  by 
delivering  transactions  to  RDFIs  on  their 
networks 

An  open  issue  that  remains 
unresolved  is  how  fees  that  PSOs  would 
charge  Reserve  Banks  would  be 
restrained  The  Board  examined 
alternative  approaches  to  rt^strain  fees 
charged  by  operators   First,  the  Board 
considered  limiting  the  interoperator 


fees  Reserve  Banks  would  pay  to  PSOs 
to  the  PSOs'  published  fees.  In  practice, 
however,  because  a  P.SOs  published 
customer  fee  stnirrture  may  be  different 
from  its  interoperator  fee  structure  and 
Ij^tcause  not  all  operators  publish  fees  or 
charge  all  of  their  customers  their 
publishtni  fees,  it  would  be  difficult  to 
ascertain  whether  the  interoperator  fees 
charged  by  an  operator  are  reasonable 
Alternatively,  the  Board  t;onsidered 
allowing  the  Reserve  Banks  to  pay  PSOs 
the  same  fees  they  charge  P.SOs.  This 
mechanism,  while  creating  parity, 
would  require  P.SOs  to  adopt  the 
Reserve  Banks'  pricing  structure,  whi(  h 
may  not  be  reflective  of  the  PSOs'  cost 
structures   The  Board  believes  that  the 
(iintinued  growth  of  the  M'.H  network 
would  be  enhanced  by  maintaining  low, 
(ost  based  interoperator  fees  Thus,  the 
Board  requests  comment  on  how  the 
tees  that  operators  charge  each  other 
might  be  restrained  to  encourage  the 
(  ontinued  growth  of  the  MM  network 

(.'  Elii^ihtlitv 

The  Board  proposes  that  the  deadline 
and  price  structure  modifications  be 
linuted  to  any  intermediary  that  is 
defined  as  an  operator  under  NA("HA 
rules  '"  The  role  of  operators  in  the  ACM 
system  IS  separate  and  distinct  from  the 
role  of  other  AC'.H  intermediaries 
Cienerally.  ACH  operators  play  a 
significant  role  in  protecting  the 
integrity  of  the  overall  AflH  network 
and  ensuring  the  interoperability  and 
efficiency  of  the  overall  network  From 
a  service  perspettive,  the  primary 
distinction  between  ACIH  operators  and 
other  intermediaries  is  that  operators 
provide  clearing,  delivery,  and 
settlement  services  for  intraoperator 


I  uslniiior  si'r\ii  i-  In  i|p[>nMior\  mslilulioiis  for 
Iransai  tinns  iti>'\  st-iui  or  rtH»>ivi'  ihrou^h  «  VSO 
rhesf  institutions  would  h.ivi-  lo  ilir»Ti  t  IrnnsHc  tion 
iiiiil  stTVK  H  rt>Uttiil  nii)iiirifs  to  Iht-ir  I'SOs    The 
Rns«rv>'  Hanks   howwvur.  vsotilH  '  oiiliiiiic  to  pnnulf 
I  ustonii-r  stTMi  >■  on  scltli'iiicnt  rHlali'cl  {|ni'siions 


■■"NAC.H.A  rfi  i'iill\  .id'pt.-d  moilifudtions  lo  its 
li'finition  of  ,111  ,\CH  opHralor  (N.M!H.\  ()(wralinn 
Kiil"*s    s<s  lion  IJ  1  II    To  qimlifv  as  a  privati'-si>(  tor 
.ACM  o{w*ralor   an  »Mitil\  niusi  I'xtn  iili*  an  aKr*'»*'tu*nt 

with  S.M  .l^.^  I nipU  with  ct  pt-rforni  all  of  th<» 

following  aithfr>'  In  \A(  .H.^  opfraliim  rul>>»  an.) 
othi-r  applii  afilf  laws  ami  rj-milalions,  I'xt-i  nii' 
aKr'*»'m»'nts  wilh  a  inininiiini  of  twt"nl\  in(jHfM»nd»»ni 
.lnposilors  insiiiiilions  that  Imid  thn  'lt'positor\ 
insliiulions  ViA(  t^.^  op»-ratinn  nilfs  and  th*" 
privati-  SHI  tor  ,M  H    ip.-ral or  s  riil»'s    prosidf 
i.l«MrinK.  il<'liM'r\    and  sftllHinfiit  sei-viccs  for 
intraopt-rator  Iransai  lions  t-xi  hann«'  inlfropfralor 
tr.insai  tions  with  other  A( 't)  '■pt'raiors    pr  h  i-ss  and 
I'dil  fill's  hasfd  on  iht-  riH)uir>'im'nls  of  \.^(;n.^ 
operatinx  nili-s  maluati-  the  i  r>'ditworlhin>*ss  of 
mill  apply  risk.  .  oiitrol  nii-asiiri-s  (o  their  lustomtirs. 
aiiht^rn  to  Ihi'  f->'dt'ral  Ki-sitm'  s  Coin  v  .SlalcmiMit  on 
t'livali'lv  ( jpcratfil  MullilatiTal  .Sfttlcincnt  SvslPnis 
ami  adhtTf  to  an\  NiAtH.A  pi-rformaiK  «  stamlards 
fnr  A(  .H  opf-rators    I  ndft  this  df  finition.  Kl«  tronn 
t'avnifnts  NetWork    \  isa   and  Amem  an  (iHarinK 
Mouse  are  i  onsidnri-d  to  {»•  private  sis  tor  .ACH 
operators   The  Kesi-rve  Hanks  reset-ve  the  rinht  to 
pri-empt  any  N.MlH.'i  rule  in  their  M'.H  opentting 
'  in  ular    Thus   the  Reserve  Banks  reserve  the  right 
t"  estatilish  their  own  operator  definition  shouM 
they  ohiet  I  to  any  future  niodifn  ations  to  ^.^(:H.^  s 
ilefinilioii  of  an  .^(!l^  operal'ir 


transactions  and  exchange  interoperator 
transactions  with  other  operators.  Third- 
party  processors  typically  do  not 
provide  settlement  services  for 
transactions  they  process  while 
correspondent  banks  typically  do  not 
provide  the  comprehensive  clearing  and 
delivery'  services  provided  by  operators. 
Thus,  the  Reserve  Banks  tend  to 
compete  with  PSOs,  and  not  third-party 
processors  or  correspondent  banks,  in 
providing  services  to  depository 
institutions  Further,  because  NACHA's 
operator  definitiiin  does  not  preclude 
other  entities  from  becoming  new 
operators,  if  is  possible  that  some  of  the 
larger  correspondents  or  third-party 
processors  might  become  operators  to 
compete  with  the  established  operators. 

v.  Competitive  Impact 

The  Board  must  conduct  a 
competitive  impact  analysis  when  it 
considers  a  major  operational  change 
such  as  that  being  proposed  for 
interoperator  transactions.' ' 
Specifically,  the  Board  must  determine 
whether  the  proposed  deadlines  and 
pricing  structure  have  a  direct  and 
material  adverse  effect  on  the  ability  of 
other  service  providers  to  compete 
effectively  with  the  Reserve  Banks  in 
providing  similar  services,  and  if  so, 
whether  the  adverse  effect  on 
competition  is  due  to  differing  legal 
powers  or  constraints,  or  due  to  a 
dominant  market  position  deriving  from 
such  legal  differences. 

The  purpose  of  the  proposed 
modifications  is  to  address  the  concerns 
expressed  by  commenters  with  respect 
to  the  Reserve  Banks'  current  deposit 
deadlines  and  pricing  practices  The 
proposed  modifications  will  enhance 
the  ability  of  PSOs  to  compete  with  the 
Reserve  Banks  in  providing  ACH 
operator  services  to  depository 
institutions  Further,  depository- 
institutions  and  other  intermediaries 
should  also  benefit  as  they  are  likely  to 
see  a  more  competitive  market  for  the 
provision  of  ACH  operator  services, 
which  could  result  in  lower  costs  to 
process  their  ACH  transactions  Thus, 
the  Board  does  not  anticipate  any 
adverse  effects  on  competition  resulting 
from  this  proposal. 

VI.  Conclusion 

The  Board  requests  comment  on  the 
proposed  modifications.  Specifically, 
the  Board  is  interested  in  commenters' 
views  on  whether  the  proposed 
modifications  enhance  competition  in 
the  market  for  ACH  operator  services. 
Further,  the  Board  requests  comment  on 
how  the  fees  that  operators  charge  each 
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other  might  be  restrained  to  encourage 
the  continued  growth  of  the  ACH 
network. 

B\  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System.  May  22,  2000. 
Jennifer ).  )ohnson, 
Serrftan  of  the  Board. 

|FR  Dot    00-1.3207  Filed  5-25-00;  B:45  am] 
BILUNG  CODE  6210-01-P 


FEDERAL  RESERVE  SYSTEM 
Sunshine  Meeting  Notice 

AGENCY  HOLDING  THE  MEETING:  Board  of 

Governors  of  the  Federal  Reserve 

System. 

TIME  AND  DATE:  10  a.m.,  Wednesday, 

May  31,  2000. 

PUKCE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  20th  and  C 

Streets,  N.W.,  Washington,  D.C.  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments, 
reassignments.  and  salary  actions) 
involving  individual  Federal  Reserve 
System  employees. 

2.  Any  matters  carried  forward  from  a 
previously  aimounced  meeting. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Lynn  S.  Fox,  Assistant  to  the  Board; 
202-452-3204. 

SUPPLEMENTARY  INFORMATION:  You  may 
call  202-452-3206  beginning  at 
approximately  5  p.m.  two  business  days 
before  the  meeting  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting:  or  you  may 
contact  the  Board's  Web  site  at  http:// 
wvvrw.federalreserve.gov  for  an 
electronic  announcement  that  not  only 
lists  applications,  but  also  indicates 
procedural  and  other  information  about 
the  meeting. 

Dated:  May  24,  2000 
Rotierl  deV,  Frierson, 

Associate  Secretary  of  the  Board. 

(FR  Doc.  00-13425  Filed  3-24-00;  12:58  pml 
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GENERAL  ACCOUNTING  OFHCE 

Federal  Accounting  Standards 
Advisory  Board 

AGENCY:  General  Accounting  Office. 
ACTION:  Notice  of  Issuance  of  Statement 
of  Federal  Financial  Accoujiting 
Standards  (SFFAS)  No.  18). 

Board  Action:  Pursuant  to  the  Federal 
Advisory  Committee  Act  (Pub.  L.  No, 


92^63),  as  amended,  and  the  FASAB 
Rules  Of  Procedure,  as  amended  in 
October,  1999,  notice  is  hereby  given 
that  the  Federal  Accounting  Standards 
Advisory  Board  (FASAB)  has  issued 
Statement  of  Federal  Financial 
Accounting  Standards  (SFFAS)  No.  18, 
Amendments  to  Accounting  Standards 
for  Direct  Loans  and  Loan  Guarantees  in 
SFFAS  No.  2. 

The  Board  approved  the  Statement  in 
February  2000.  and  submitted  it  to 
FASAB  principals  for  a  90-day  review. 
The  review  period  closed  on  May  19. 
2000. 

SFFAS  No.  18  provides  the  following 
new  requirements  to  improve  financial 
reporting  for  subsidy  costs  and 
performance  of  Federal  credit  programs: 

•  Report  subsidy  reestimates  in  two 
distinct  components:  the  interest  rate 
reestimate  and  the  technical/default 
reestimate.  The  former  is  a  reestimate 
due  to  a  change  in  interest  rates  used  in 
calculating  the  subsidy  expense.  The 
latter  is  a  reestimate  due  to  changes 
made  in  projected  cash  flows  after 
reevaluating  all  the  risk  factors  as  of  the 
financial  statement  date. 

•  Display  a  reconciliation  on  an 
entity-wide  basis  between  the  beginning 
and  the  ending  balances  of  the  subsidy 
cost  allowance  for  direct  loans  and  the 
liability  for  loan  guarantees,  reported  in 
an  entity's  balance  sheet. 

•  Provide  a  narrative  to  disclose  and 
discuss  events  and  changes  in  economic 
conditions  and  legislation  that  have  had 
a  significant  and  measurable  effect  on 
the  subsidy  costs  of  direct  loans  and 
loan  guarantees. 

The  standards  prescribed  in  SFFAS 
No.  18  are  effective  for  periods 
beginning  after  September  30,  2000. 
Hard  copies  of  the  statement  will  be 
mailed  to  the  FASAB  mailing  list.  It  is 
also  available  on  the  FASAB  web  site  at 
www.financenet.gov/fasab. htm  or  by 
calling  202-512-7350. 

FOR  FURTHER  INFORMATION  CONTACT: 

Wendy  Comes,  Executive  Director,  441 
G  St.,  NW.,  Mail  Stop  6K17V, 
Washington,  DC  20548,  or  call  (202) 
512-7350. 

Authority:  Federal  Advisorv'  Committee 
Act.  Pub.  L.  No.  92-463. 

Dated:  May  23,  2000. 
Wendy  M.  Comes, 

Executive  Director. 

(FR  Doc.  00-13306  Filed  5-25-00:  8:45  am] 
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GENERAL  SERVICES 
ADMINISTRATION 

Privacy  Act  of  1974;  System  of 
Records 

AGENCY:  General  Ser\'ices 

Administration. 

ACTION:  Notice  of  a  revised  system  of 

records  subject  to  the  Privacy  Act  of 

1974. 

summary:  The  General  Services 
Administration  (GSA)  is  providing 
notice  of  a  revision  to  the  system  of 
records.  Disbursement  and  Accounts 
Payable  Files  (GSA/PPFM-1).  The 
revision  expands  the  categories  of 
individuals  covered  by  the  system  to 
include  contractual  and  appointed 
experts  and  consultants.  It  also  includes 
the  purpose  for  the  system  and  updates 
information  on  the  system  manager,  the 
authority  for  the  system,  and  changes 
due  to  automation. 
DATES:  Comments  on  the  proposed 
revisions  must  be  provided  by  June  26, 
2000.  The  proposed  revision  will 
become  effective  without  further  notice 
on  June  26,  2000  unless  comments 
require  otherwise. 
ADDRESSES:  Comments  should  be 
addressed  to:  GSA  Privacy  Act  Officer, 
General  Services  Administration,  CAl, 
1800  F  Street,  NW,  Washington.  DC 
20405. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jinaita  Kanarchuk  by  phone,  202-501- 
1452,  ore-mail 
jinaita.kanarchuk@gsa.gov. 

GSA/PPFM-1 

SYSTEM  NAME: 

Disbursement  and  Accounts  Payable 
Files. 

SYSTEM  LOCATION: 

System  records  are  located  in  GSA's 
finance  centers  as  follows: 

Heartland  Finance  Center,  1 500  East 
Bannister  Road,  Kansas  City,  MO  64131. 

Greater  Southwest  Finance  Center, 
819  Taylor  Street,  Fort  Worth.  TX 
76102. 

CATEGOWcS  OF  INUVIOUALS  COVERED  BY  THE 
SYSTEM: 

Ciurent  and  former  employees;  and 
contractual  or  appointed  experts  and 
consultants. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  system  provides  for  reporting 
each  account's  status.  Records  may 
include  but  are  not  limited  to  name, 
address,  telephone  number,  vendor 
identification  number,  and  Social 
Security  number. 
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AUTHORITY  FOR  MAINTENANCE  Of  THE  SYSTEM: 

:n  V  Si:  ;iS()i  n  si'<] .  w  ['  s  c.  v^h. 
5  use:  .noM 

PURPOSE(S): 

To  a.s.scinblf  in  one  svstt'iii 
disbiirscmiMit  and  ,i(  ( onnts  [i.iv.ihli' 
re<:nrtis  to  (i.S.V  cniplov  im's.  .ind  on 
expcrt.s  and  ((insidt.ints  pnx  iin-d 
(:(intra<:t  or  hv  apixuntincnt 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  ANO 
THE  PURPOSES  OF  SUCH  USES: 

To  thi-  I'Xtcnt  iif(  cssarN  ,  the  records 
art-  avaUahlf  outside  C,S.\  to  monitor 
.ind  do(  luniMit  .idvcrsc  ,i(  lion 
priK  tM'din^^s  <ind  to  .idvisc  on  (  rrdit 
inciuirics 

The  liillovvm^  routine  list's  ,ilso  ap[)l\' 

a   ,\  ri'( ord  ma\  he  disi  loscd  where 
pertinent  in  am  le^.il  pro(  eedin^  to 
which  (;,SA  is  ,1  party  helore  a  i.ourt  or 
adrTHiiistrative  hodv 

h   .\  record  ma\  he  disi  losed  to  a 
l'eder<il.  .State,  lix  al,  or  foreign  .i^eiK  \ 
responsible  for  uuestinatiii);, 
prose(  ntin^,  enforcing,  or  t  arrvin^  out  <i 
statute,  rule,  rei;uiation,  or  order  when 
t;SA  he(  oines  ,iware  of  a  vi()i<ition  or 
potential  v  lolatioii  of  civil  or  (  rirninal 
law  or  regulation 

(    A  rei ord  in.u  he  dis(  losed  as 
needed  to  dul\  authorized  offi(  lals 
en^af^ed  in  iiiv  estitjatnij;  or  settling;  a 
i^rievaiK f.  complaint,  or  appeal  filed  h\ 
an  employee  or  other  indi\  idual  \%ho  is 
the  subject  of  the  record 

d    Kecord.s  ina\  he  pro\  ided  to  the 
Offiie  of  Personnel  M.ina^ement  |()PM) 
Ml  accordance  with  the  ,ii;en(  \  s 
responsihilit\  for  evaluating  Federal 
personnel  man.i^einent 

e   A  record  may  he  disclosed  to  a 
MiMnher  of  ( ioiij^ress  or  his  or  her  staff 
on  behalf  of  .ind  at  the  retpiest  of  the 
individual  who  is  the  suhjei  t  of  the 
record 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING.  ACCESSING.  RETAINING.  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM 

STORAGE: 

Paper  re(  ords  are  in, uiit, lined  in  fiji' 
folders  anil  c.ird  files  stored  in  filiiii; 
cabinets,  or  in  electrnnu   lonii  in 
computers 

RETRIEVABILITY: 

Kei  ords  are  retrieved  In  nami-  or  by 
identifvint;  luimher 

SAFEGUARDS: 

Records  iire  stored  m  guarded 
buildings  .nid'or  m  .ire<is  i  ontrolled  li\ 
authorized  [)ersoiiiiel   (;om()iiter  tiles 
are  protei  ted  h\  the  use  of  [i.isswdrds 


RETENTION  ANO  DISPOSAL: 

Disposition  of  records  is  in 
accordance  with  the  Handbook,  (J.SA 
Ke< ords  Maintenance  and  Disposition 
System  (OAD  P  1H2()  2) 

SYSTEM  MANAGER(S)  ANO  ADDRESS: 

DirtM:t()r,  Financial  and  Aci  (luntinj^ 
Systems  Division  (HCA),  Offiie  of 
Finani  i\  ()ffic:e  of  the  Chief  Financial 
Officer.  (General  Services 
Administration.  1800  F  Street.  \\V. 
Washington,  DC  2()4().^) 

NOTIFICATION  PROCEDURE: 

Individu.ils  may  obtain  inform.ition 
.iboiit  whether  they  are  part  of  this 
s\  stem  of  records  from  the  system 
manager  at  the  above  address 

RECORD  ACCESS  PROCEDURES: 

Keipiests  to  ai  (  ess  ri'cords  should  be 
directed  to  the  system  manager  at  the 
.ibove  address   Inijuiries  should  provide, 
as  appropriate,  full  name,  .Social 
.Se(  urity  number,  vendor  numlx-r. 
address,  telephone  number,  and  the 
d.ites  and  transai  tions  giving  rise  to  the 
rei  ord    For  identific<ition  reijuirements. 
refer  to  tfie  agencv  regulations  in  41  C.VR 
p.irt  l().^i-t)4 

CONTESTING  RECORD  PROCEDURES: 

(iS.\  rules  for  m  i  ess  to  records,  and 
for  (  ontesting  the  contents  and 
.i|)})ealing  initi.d  determin.itioris.  are 
provided  in  41  CFK  p.irl  l(),S-()4 

RECORD  SOURCE  CATEGORIES: 

The  individuals  themselves, 
employees,  other  agencies,  m.inagement 
offii  lals.  and  non-l'ederal  sourt  es  sue  h 
as  private  firms 

D.iir.l    M.n  :^   Jlltio, 
Diinifl  K   ConptT. 

/'/;ri  t:ir   ,  \i/;f|j;iisfri/fiv(' bVn'fCr- /);i  ;n/.//i 
I  K  t!ni     00    1  IJf,(,  t  ili'il  -,-:;S_(i(|    H  4'>  .mil 
BILLING  CODE  6a20  34~M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[30DAY-34-001 

Agency  Forms  Undergoing  Paperwork 
Reduction  Act  Review 

The  Centers  for  Disease  ( Mintrol  and 
Prevention  (CDC)  [uiblishes  a  list  of 
information  collei  tion  reijuests  under 
review  by  the  Office  of  Management  and 
Hiidget  lOMH)  in  (oiiifjliance  with  the 
P.iperwork  Keduction  .Xi  t  (44  C  S C 
( Chapter  :<">)   To  reijuest  a  i  opy  of  these 


requests,  call  the  CDC]  Reports  ('learance 
Officer  at  (404)  639-7090.  Send  written 
comments  to  CDC',  Desk  Officer;  Human 
Resources  and  Housing  Branch.  New 
K.xecutive  Office  Building.  Room  102;k5; 
Washington.  DC  20.'i0.1.  Written 
comments  should  be  received  within  ,10 
days  of  tfiis  notice 

Proposed  Pro|ects 

1.  Public  Health  Infrastructure 
Sur\oillance  and  Performance 
Mimitoring  Network — New — The 
Centers  for  Disease  Control  and 
Prev  ention  (('DC)  proposes  to  establish 
a  sentinel  network  of  .320  loi:al  health 
departments  to  provide  ongoing  public 
health  system  infrastructure  and 
capacity  (lata.  As  the  nation's 
prevention  agency.  CDC]  is  working  to 
support  the  U.S.  public  health  mission 
of  rapidlv  detecting  disease  and  health 
risks,  rapidly  communicating  and 
strengthening  the  t  apacity  to  respond 
Towards  this  goal.  CDC^  proposes  to 
assess  and  strengthen  the  nation's 
public  health  infrastructure  bv 
developing  a  network  of  local  health 
departments  that  will  provide  ongoing 
information  to  public  health  leaders, 
poltc  y  makers,  program  managers  and 
others  to  identify  needs,  target 
resouri:es.  and  assist  in  overall 
preparedntiss.  Data  gathered  bv  surv  (?y 
from  the  sentinel  network  will  also  lead 
to  im[)rovement  of  the  public  health 
communications  systems  and  reinforc:ed 
training  and  credentialing  for  c:ore 
workforce  skills,  and  will  help  in 
developing  standards  for  improved 
organizational  performanc:e 

The  [lurpose  of  this  .Sentinel  System 
is  to:  (1)  Provide  data  to  assist  with 
monitoring  and  measuring  loc:al  public 
health  systems;  (2)  assess  the  public 
health  infrastruc:ture  including  data  and 
information  systems,  public  health 
workforce,  and  effective  public  ht^alth 
organizations  that  enable  the 
performance  of  the  essential  public 
hi'alth  services  in  ever\-  (community;  and 
(3)  evaluate  the  use  of  these  data  in 
developing  strategies  to  strengthen  the 
infrastruc:ture  of  public  health.  This  data 
will  allow  C^DC  and  the  public  health 
community  to  improve  infrastructure 
()ualitv  .ind  capac:ity   E.xamples  of  cross- 
cutting  infrastructurf"  issues  that  may  be 
identified  by  this  data  include  the 
extent  of  under-funding  of  public 
health,  the  need  for  effc^ctive  local 
lt>adership  and  for  integrated  electronic; 
information  systems,  and  the  emerging 
role  of  measurable  standards  for  loc;al 
health  departments 

The  main  respondents  to  the  survey 
will  be  local  health  officers.  The  annual 
burden  hours  are  estimated  to  be  1.920, 
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ResponcJents 


Number  of 
respondents 


Number  of 
responses/ 
responcJent 


Avg.  bur- 
den/re- 
sponse 
(in  tirs.) 


Total  bur- 
den 
(in  tirs ) 


Local  public  health  systems 
Total  


320 


1.920 


1.920 


Dated:  May  19.  2000. 
Charles  W.  Golimar. 

Acting  Associate  Dirtrtor  for  Policy.  Planning 
and  Evaluation.  Centers  for  Disease  Control 
and  Prevention  ICDCI. 

[¥R  Doc.  00-13244  Filed  .5-25-00;  8:45  am] 
BILUNG  CODE  4163-1S-P 


DEPARTMENT  OF  HEALTH  ANO 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[30DAY-36-00] 

Agency  Forms  Undergoing  Paperwork 
Reduction  Act  Review 

The  CentfeYs  for  Disease  Control  and 
Prevention  (CDC)  publishes  a  list  of 
information  collection  requests  under 
review  by  the  Office  of  Management  and 
Budget  (OMB)  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  these 


requests,  call  the  CDC  Reports  Clearance 
Officer  at  (404)  639-7090.  Send  written 
comments  to  CDC,  Desk  Officer;  Human 
Resources  and  Housing  Branch,  New 
Executive  Office  Building.  Room  10235; 
Washington,  DC  20503.  Written 
comments  should  be  received  within  30 
days  of  this  notice. 

Proposed  Projects 

1.  Congenital  Syphilis  (CS)  Case 
Investigation  and  Report  Form  (0920- 
0128) — Extension — The  Centers  for 
Disease  Control  and  Prevention  (CDC) 
proposes  to  continue  data  collection  for 
congenital  syphilis  case  investigations 
under  the  Congenital  Syphilis  Case 
Investigation  and  Report  Form  (CDC 
73.126  REV  11-98).  currently  approved 
under  OMB  No.  0920-0128.  This 
request  is  for  a  3-year  extension  of 
clearance.  Reducing  congenital  syphilis 
is  a  national  objective  in  the  DHHS 
Report  entitled  Healthy  People  2000: 
Mid-course  Review  and  1995  Revisions. 
Objective  19.4  of  this  document  states 


the  goal:  "reduce  congenital  syphilis  to 
an  incidence  of  no  more  than  40  cases 
per  100.000  live  births"  by  the  year 
2000.  In  order  to  meet  this  national 
objective,  an  effective  surveillance 
system  for  congenital  syphilis  must  be 
continued  in  order  to  monitor  current 
levels  of  disease  and  progress  towards 
the  year  2000  objective.  This  data  will 
also  -be  used  to  develop  intervention 
strategies  and  to  evaluate  ongoing 
control  efforts. 

Respondent  burden  is  approximately 
15  minutes  per  reported  case.  The 
estimated  annual  number  of  cases 
expected  to  be  reported  using  the 
current  case  definition  is  1.000  or  less. 
Therefore,  the  total  number  of  hours  for 
congenital  sy^jhilis  reporting  required 
will  be  approximately  260  hours  per 
year.  The  annualized  cost  to  the 
respondents  is  $9,100  based  on  the 
average  hourly  wage  of  $35.00  per  hour 
for  respondents  (clerical  and  nursing 
staff  from  65  project  areas). 


Respondents 


No.  of  re- 
spondents 


No.  of 
responses/ 
resfxjndent 


Avg.  bur- 
den/re- 
sponse 

(in  tirs.) 


Total 
burden 

(in  firs.) 


State  and  local  health  departments 
Total  


65 


16 


15/60 


260 


260 


Dated:  May  19.  2000. 
Charles  W.  Golimar. 

.■\rtingAsso(  late  Director  far  Polirv.  Planning 
and  Evaluation.  Centers  for  Disease  Control 
and  Prevention  ICDCI. 

[VR  Doc.  00-13245  Filed  5-25-00;  8:45  ami 
BILUNG  CODE  4163-1B-P 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Announcement  00091] 

State  Cardiovascular  Health  Programs; 
Notice  of  Availability  of  Funds 

A.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 


availability  of  fiscal  year  (FY)  2000 
funds  for  a  cooperative  agreement 
program  for  State  Cardiovascular  Health 
Programs.  CDC  is  committed  to 
achieving  the  health  promotion  and 
disease  prevention  objectives  of 
"Healthy  People  2010.  "  a  national 
activity  to  reduce  the  morbidity  and 
improve  the  quality  of  life.  This 
program  addresses  the  "Healthy  People 
2010  '  focus  area  of  Heart  Disease  and 
Stroke.  For  the  conference  copy  of 
"Healthy  People  2010".  visit  the 
internet  site:  <http://ww^'. health. gov/ 
healthypeople>. 

The  purpose  of  the  program  is  assist 
States  in  developing,  implementing,  and 
evaluating  cardiovascular  health 
promotion,  disease  prevention,  and 
control  programs.  Also,  to  assist  States 
in  developing  their  Core  Capacity 
Programs  into  Comprehensive  Programs. 


Core  Capacity  Programs  are  the 
foundation  upon  which  comprehensive 
cardiovascular  health  programs  can  be 
buih. 

Special  Guidelines  for  Technical 
Assistance 

Conference  Call 

Technical  assistance  will  be  available 
for  potential  applicants  on  a  conference 
call  to  be  held  from  2:00  EDT  to  4:00 
EDT  on  June  6.  2000.  Potential  applicant 
are  requested  to  call  in  using  only  one 
telephone  line.  The  conference  can  be 
accessed  by  calling  1—800-311-3437 
[Federal  call  (404)  639-3277]  and 
entering  access  code  371045.  The 
purpose  of  the  conference  call  is  to  help 
potential  applicants  to; 
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1  lIiidcrsLiiui  the  scope  aiui  intent  of 
the  F'rngrain  .\iinoiint  ement  for  the 
State  C^archova.sciilrir  Health  Proy;rani.s; 

2  Be  familiar  with  the  F'iihli(   Health 
Sunices  funding  policies  an(f 
application  and  n>view  procedures 
Partit;ipation  in  this  conference  call  is 
not  mandatory  At  the  time  of  the  t:all 

if  you  have  prohlems  acf:essing  the  call. 
contact  77f)-4HH-2,=i2.5 

B.  Eligible  Applicants 

Assistance  will  he  provided  onlv  to 
the  health  departments  of  .States  or  their 
hona  fide  agents,  except  for  the  1 1  States 
t:urrentlv  receiving  funds  under 
Program  Announcement  98084. 
including  the  District  of  Columhia.  tlie 
(Commonwealth  of  Puerto  Kic o.  the 
Virgin  Islands,  the  Commonwealth  nf 
the  Northern  Mariana  Islands.  Ameru  an 
.Samoa,  (iuam.  the  Federated  ,State>  of 
Muironesia.  the  Kepuhlu  of  the 
Mars-tiall  Ishinds.  and  the  Kepuhlii  <if 
Palau 

State  health  dep.irfmeiits  are  iinupielv 
i}u<ilifie<i  to  define  the  c,irdiovas(  iilar 
disease  problem  throughout  the  .State,  to 
plan  and  develop  statewide  strategies  to 
rediK  e  the  burtlen  of  ( :ardiovas(  iilar 
diseases,  to  provide  overall  State 
coordin<ition  of  cardiovascular  health 
promotion,  disease  prevention,  and 
control  activities  among  partners,  to 
lead  and  dire(  t  ( (imiiiiinities.  to  direct 
and  overset-  interventions  within 
overarching  State  polu  les   and  to 
monitor  critical  aspe(  ts  of 
c:ardiovas(  ular  diseases 

Eligible  appli(  ants  may  apply  for 
either  the  Core  Capacity  Progrcun  or  the 
( Comprehensive  Program   However, 
applicants  c:hoosing  to  applv  for  the 
Comprehensive  Program  must  meet  the 
matching  reciuirement  for  State  funds 
(see  Recipient  Financial  Partn  ipation) 

To  improve  the  ( ardiovascular  health 
of  all  .'\mericans.  every  State  health 
department  should  have  the  capacity, 
commitment,  and  resoun:es  to  carry  out 
a  comprehensive  cardiovascular  health 
promotion,  disease  prevention  and 
control  program   Applicants  may  applv 
for  one.  hut  not  bioth.  of  the  following 
levels  of  support 

1   A  Core  Capacity  Program  to 
develop  basic  cardiovascular  health 
promotion,  disease  prevention,  and 
control  func  tions  ancf  activities  at  the 
State  level  such  as  partntTships  and 
program  coordination  related  to  primary 
and  secondary  prevention,  sc  lentific 
capacity;  inventory  of  polic  y  and 
environmental  strategies,  a  State  plan 
for  cardiovascular  health  promotion, 
disease  prevention,  and  control,  training 
and  technical  assistance,  c  ulturally- 
competent  strategies  for  addressing 
priority  populations  (See  Attachment  I). 


and  population-based  intervention 
strategies 

2   A  Comprehensive  Program  to 
c:ontinue  and  enhanc:e  c:cjre  ciaparity 
functions,  as  needed,  as  well  as 
implement,  disseminate,  and  evaluate 
interventicm  activities  throughout  the 
■State  using  State-level  organizations, 
health  c:are  settings,  work  sites,  schools, 
media,  the  government,  and 
community-based  organizations  as 
primary  modes  of  intervention  for 
cardiovascular  health  promotion, 
disease  prevention,  and  ccmtrol,  monitor 
secondary'  prevention  strategies,  and 
complement  priifessional  educ;ation 
ac:tivities   In  addition  to  the  components 
of  the  (lore  (Capacity  Programs,  the 
(Comprehensive  Programs  extend 
n^sources  to  local  health  agencies, 
communities,  and  organizations  for 
implementation  of  c  ardiovascular  health 
strategies 

(C,  Availability  of  Funds 

Approximately  ,$4,M5(),0O0  is  available 
in  FY  2000  to  fund  approximately  seven 
aw.irds 

1  .Aiiproximatelv  ,$1,200,000  is 
.i\.iilable  for  approximately  i  to  .S  (Core 
(Capacity  Program  awards  It  is  expected 
that  the  average  award  will  be  S300.000, 
ranging  from  $250,000  to  S4.50,0(J0 

2  .Approximately  .S.T.TfiO.OOO  is 
available  for  approximately  2  to  4 
Comprehensive  Program  awards.  It  is 
expected  that  the  average  award  will  be 
.$1,250,000,  ranging  from  .Si. 000, 000  to 
.$1,400,000 

It  IS  expec  ted  that  the  awards  will 
begin  on  or  about  September  tO,  2000 
and  will  be  made  for  a  12-month  budget 
periocf  within  a  pro|ecf  period  of  up  to 
thnH'  years  Funding  estimate's  may 
( hange 

(Continuation  awards  within  an 
approv(Mi  project  period  will  be  made 
on  the  basis  of  satisfactory  progress  as 
evidenced  by  required  reports  and  the 
availability  of  funds 

States  that  apply  for  (Comprehensive 
Program  funding  should  submit  in  their 
applications  evidence  that  they  have 
significiant  core  capacity  as  specified  in 
the  (Core  (Capacity  Program  Recipient 
Activities  1  through  5 

Ihn^ct  Assistancf 

You  may  request  FiKleral  personnel  as 
direct  assistance  in  lieu  of  a  portion  of 
financ  lal  assistance 

i'se  of  Funds 

Funds  provided  under  this  program 
announcement  are  not  intended  to  be 
used  to  c:ondiic:t  c  cmimunity-based  pilot 
or  demonstration  research  projects. 
(Cooperative  agnnsment  funds  may  b«? 
used  to  support  personnel  and  to 


purchase  equipment,  supplies,  and 
services  directly  related  to  program 
activities  and  consistent  with  the  scope 
of  the  cooperative  agreement 
Cooperative  agreement  funds  may  not 
be  used  to  supplant  .State  or  local  funds, 
to  provide  inpatient  care  or  personal 
health  services,  or  support  construction 
or  renovation  of  facilities.  .Secondary 
prevention  activities  cannot  provide  for 
drugs,  patient  rehabilitation,  or  other 
costs  associated  with  the  treatment  of 
cardiovascular  diseases. 

Recipient  Financial  Participation 

t  'nder  the  (Comprehensive  Program  of 
this  announc:ement,  matching  funds  are 
required  from  State  sources  in  an 
amount  not  less  than  SI  for  each  $4  of 
Federal  funds  awarded.  Applicants  for 
the  (Comprehtmsive  Program  must 
provide  evidence  of  .State-appropriated 
resouri  es  targeting  c:ardiovascular 
health  promotion,  disease  prevention, 
and  control  of  at  least  twenty  percent  of 
the  total  approved  budget.  The 
Preventive  Health  and  Health  Services 
(PHHS)  Block  (Crant  may  not  be 
iiic:luded  as  State  rescuirces 

.•\pplic  ants  may  not  use  these  funds  to 
supplant  funds  from  State  sources  or  the 
Preventive  Health  and  Health  .Services 
Block  (irant  dedic  ated  to  cardiovascular 
disease  Applicants  must  maintain 
current  levels  of  support  dedicated  to 
cardiovascular  disease  from  .State 
sources  or  the  Preventive  Health  and 
Health  Service's  BUick  Grant. 

Funding  Preferences 

A  preference  will  be  given  to  those 
States  in  which  mortality  rates  from 
ischemic  heart  disease  or  stroke  exceed 
the  national  rates  by  ten  percent  or 
more  The  States  eligible  for  a 
preference  (based  on  National  Vital 
Re<:cjrds)  that  are  not  presently  funded 
include:  Arkansas,  Indiana,  Ohio, 
Oklahoma,  Tennessee,  and  the  District 
of  (Columbia, 

Other  States  or  territories  may  request 
preference  status;  but,  they  must 
provide  evidence  that  their  mortality 
rate  from  ischemic  heart  disease  exceeds 
189.7/100.000  or  the  mortality  rate  from 
stroke  exceeds  44.4/100.000  Mortality 
statistics  provided  by  the  applicant 
must  use  ICE)-9  codes  of  410-414 
(Ischemic  heart  disease)  and  430-438 
(Stroke),  age-adjusted  to  the  1970  U.S. 
population,  resident  population  only, 
for  the  35-74  year-old  population  of  the 
State,  for  1991-1995  based  on  National 
Vital  Records  available  on  CDC 
WONDER. 

D,  Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
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will  be  responsible  for  conducting  the 
activities  under  la.  (Recipient 
Activities  for  Core  Capacity  Programs) 
or  under  lb.  (Recipient  Activities  for 
Comprehensive  Programs),  and  CDC 
will  be  responsible  for  the  activities 
listed  under  2.  (CDC  Activities). 

1  .a.  Recipient  Activities  for  Core 
Capacity  Programs 

(1)  Develop  and  Coordinate 
Partnerships.  Identif\-,  consult  with,  and 
appropriately  involve  State 
cardiovascular  health  partners  to 
identify  areas  critical  to  the 
development  of  a  statewide 
cardiovascular  health  promotion, 
disease  prevention,  and  control 
program,  coordinate  activities,  avoid 
duplication  of  effort,  and  enhance  the 
overall  leadership  of  the  State  with  its 
partners.  Within  the  State  health 
department,  coordinate  and  collaborate 
with  partners  in  nutrition,  physical 
activity,  tobacco,  secondary  prevention, 
diabetes,  health  education,  Preventive 
Health  and  Health  Services  Block  Grant, 
office  of  minority  health,  laboratory,  as 
well  as  with  data  partners  such  as  vital 
statistics  and  the  State's  Behavioral  Risk 
Factor  Surveillance  System.  Efforts  to 
address  tobacco  use  should  be 
coordinated  with  the  State  tobacco 
program;  tobacco-related  activities 
should  not  be  duplicated.  Within  State 
government,  collaborate  and  partner 
with  other  departments  such  as 
education,  transportation,  parks  and 
recreation  and  with  State  agency  data 
partners,  such  as  the  youth  risk 
behavioral  surveillance  system.  Within 
the  State,  collaborate  with  other 
organizations  such  as  the  American 
Heart  Association  and  other  peer  review 
organizations.  Partnerships  and 
collaborative  efforts  may  develop  into 
memorandums  of  agreement  (MOA)  or 
similar  formalized  arrangements.  The 
State  health  department  should  organize 
a  statewide  work  group  or  coalition  with 
representation  from  otlier  agencies, 
professional  and  voluntary  groups, 
academia,  community  organizations,  the 
media,  and  the  public  to  develop  a  state 
plan, 

(2)  Develop  Scientific  Capacity  to 
Define  the  Cardiovascular  Disease 
Problem.  Enhance  epidemiology, 
statistics,  surveillance,  and  data  analysis 
from  existing  data  systems  such  as  vital 
statistics,  hospital  discharges,  and 
Behavioral  Risk  Factor  Surveillance 
System  (BRFSS).  This  should  include 
the  collecting  of  cardiovascular-related 
data  using  the  BRFSS  protocols  and 
time  line.  It  is  suggested  that  funded 
States  collect  data  on  the  BRFSS 
sections  or  modules  on  Hypertension 
Awareness,  Cholesterol  Awareness,  and 


Cardiovascular  Disease  in  odd  vears 
(/.e,  2001,  2003). 

It  is  suggested  that  funded  States 
collect  data  using  the  Module  on  Heart 
Attack  and  Stroke  Signs  and  Symptoms 
at  least  ever\'  four  years  [i.e..  2001,  2005) 
or,  if  possible,  every  two  years  (i.e., 
2001,  2003,  2005).  the  enhanced 
scientific  capacity  should  include 
efforts  to  determine:  (a)  Trends  in 
cardiovascular  diseases,  including  age 
of  onset  of  disease  and  age  at  death,  (b) 
Cieographic  distribution  of 
cardiovascular  diseases. 

(c)  The  racial  and  ethnic  disparities  in 
cardiovascular  diseases. 

(d)  Ways  to  integrate  systems  to 
provide  comprehensive  data  needed  for 
assessing  and  monitoring  the 
cardiovascular  health  of  populations 
and  program  outcomes. 

Monitoring  and  program  evaluation 
are  considered  essential  components  of 
building  scientific  capacity.  Scientific 
capacity  may  also  extend  to  developing 
access  to  outside  databases  such  as 
medical  care,  and  to  laboratory- 
development  consistent  with  the  overall 
direction  of  the  program.  State  public 
health  laboratories,  or  laboratories 
contracted  by  States  to  perform  lipid 
and  lipoprotein  testing,  should  be 
standardized  by  the  CDC  Lipid 
Standardization  Program. 

(3)  Develop  an  Inventory  of  Policy 
and  Environmental  Strategies.  Develop 
an  inventory  of  policy  and 
environmental  issues  in  systems  and 
settings  [e.g.,  State-level,  communities, 
health  care  sites,  work  sites,  schools) 
affecting  the  cardiovascular  health  of 
the  general  population  and  priority 
populations.  The  inventory  should 
focus  on  physical  activity,  nutrition, 
tobacco,  elevated  blood  pressure,  and 
elevated  cholesterol.  It  should  initially 
focus  on  state-level  systems,  and  by 
funding  future  years  it  should  include 
the  remaining  four  settings  [i.e., 
communities,  health  care  sites,  work 
sites,  schools).  Items  inventoried  could 
include  issues  related  to  food  service 
policies;  availability  of  enviroiunental 
strategies  for  being  active  such  as 
sidewalks,  recreation  centers,  parks, 
walking  trails;  and  restrictions  on 
tobacco.  Health  care-related  policy  and 
environmental  issues  should  relate  to 
the  standards  of  care  for  primary  and 
secondary  prevention  and  should  be 
assessed  in  collaboration  with 
purchasers  of  medical  care,  managed 
care  organizations,  and  consimiers. 
Attention  should  be  paid  to  the  needs  of 
priority  populations  and  the  policy  and 
environmental  issues  most  vital  to  their 
cardiovascular  health. 

(4)  Develop  or  Update  a  State  Plan. 
Develop  or  update  a  comprehensive 


State  Plan  for  cardiovascular  health 
promotion,  disease  prevention,  and 
control  to  include  specific  objectives  for 
future  reductions  in  cardiovascular 
diseases  and  related  risk  factors. 
Develop  a  thorough  description  of  the 
cardiovascular  disease  burden 
geographically  and  demographically,  set 
objectives,  and  include  population- 
specific  strategies  for  achieving  the 
objectives.  The  strategies  should 
emphasize  population-based  policy  and 
environmental  approaches  and 
education  and  awareness  that  increase 
support  for  policy  and  environmental 
approaches.  It  should  also  address  the 
needs  of  priority  populations.  The 
strategies  may  also  include  planning  for 
program  development  at  the  community- 
level,  particularly  for  priority 
populations.  Partners  should  be 
involved  in  the  development  and 
implementation  of  the  cardiovascular 
health  State  Plan. 

(5)  Provide  Training  and  Technical 
Assistance.  Increase  the  skill-level  of 
State  health  department  staff  and 
partners  in  areas  such  as  approaches  to 
population-based  interventions  utilizing 
policy  and  environmental  strategies; 
cardiovascular  diseases  and  related  risk 
factors  including  nutrition,  physical 
activity,  tobacco,  elevated  blood 
pressure,  and  elevated  cholesterol: 
secondary  prevention:  social  marketing 
and  communications;  epidemiology: 
cultural  competency;  use  of  data  in 
program  planning;  and  program 
planning  and  evaluation.  Training  may 
address  State  and  local  health 
department  staff  and  partners,  and  mav 
include  provision  of  technical 
assistance  to  communities,  work  sites, 
health  sites,  schools,  and  faith-based 
organizations. 

(6)  Develop  Population-Based 
Strategies.  Develop  population-based 
intervention  strategies  to  promote 
cardiovascular  health,  promote  primary 
and  secondary  prevention  of 
cardiovascular  diseases  and  related  risk 
factors  (e.g.,  nutrition,  physical  activity. 
tobacco,  elevated  blood  pressure,  and 
elevated  cholesterol);  increase 
awareness  of  first  signs  and  symptoms 
of  heart  attack  and  stroke,  educate  about 
the  need  for  policy  and  environmental 
approaches,  and  reduce  the  burden  of 
cardiovascular  diseases  in  the  State.  The 
strategies  may  use  State-level 
organizations,  health  sites,  work  sites, 
schools,  media,  faith-based 
organizations,  community -based 
organizations,  and  governments  as 
effective  means  to  reach  people. 

(7)  Develop  Culturally-Competent 
Strategies  for  Priority  Populations. 
Develop  strategies  for  enhanced 
program  efforts  to  address  priority 
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populations  Sperifv  how  interventions 
would  be  designed  appropriately  for  the 
priority  populations  to  be  addressed. 
Strategies  should  focus  on  policy  and 
environmental  approaches  spwufir  for 
the  population  to  be  addre.ssed  but  may, 
on  a  limited  basis,  include  interventions 
such  as  community  events.  s<;rt»enings, 
and  campaigns  designed  to  increase 
awareness  of  the  cardiovascular  disease 
burden  and  risk  factors  in  the  priority 
populations  and  to  promote  policy  and 
environmental  strategies  to  improve 
cardiovascular  health  and  reduce  risk 
factors  Initiatives  may  be  used  to 
demonstrate  the  effectiveness  of 
selected  strategies  or  as  a  means  to 
generate  community  support  for  policy 
and  environmental  strategies. 

lb  Recipient  Activities  for 
Comprehensive  Programs 

(1)  Implement  Population-Based 
Intervention  Strategies  Consistent  with 
the  State  Plan.  Strategies  should  include 
policy  and  environmental  approaches, 
education  and  awareness  supportive  of 
the  need  for  policy  and  environmental 
approa<  hes,  and  other  population-based 
approaches.  These  may  be  disseminated 
through  various  settings  and  groups 
including  State-level  organizations, 
health  care  settings,  work  sites.  s(  hools. 
community -based  organizations, 
governments,  and  the  media. 
Interventions  should  be  population- 
based,  with  objectives  established  that 
specifv  the  population-wide  changes 
sought.  Approaches  should  e.xtend  to  a 
relatively  large  proportion  of  the 
population  to  be  addressed,  rather  than 
a  few  selected  communities 
Interventions  should  be  coordinated 
su<:h  that  health  im^ssages.  policies,  and 
environmental  measures  are  consistent, 
the  most  cost-effec:tive  methods  are  used 
for  reaching  the  populations,  and 
duplication  of  effort  is  avoided 
interventions  should  address  physical 
activity,  nutrition,  tobacco,  elevated 
blood  pressure,  elevated  cholesterol  and 
s»x:oniiarv  preventiim.  Kfforts  to  address 
tobacco  use  shoulil  be  coordinated  with 
the  State  tobacco  program,  tobacco- 
related  activities  should  not  be 
duplicated,  implementation  may  extend 
to  grants  ami  contracts  with  local  health 
agencies,  communities,  and  nonprofit 
organizations. 

(2)  implement  Strategies  Addressing 
Priority  Populations  These  strategies 
may  include  inter%'entions  directed  to 
specific  communities  and  segments  of 
the  population,  and  may  include  all 
appropriate  modes  of  intervention 
needed  to  reach  the  populations  to  be 
addresseii   These  strategms  may  include 
more  intensive,  directed  interventions 
by  organizations  concerned  with 


improving  the  health  and  quality  of  life 
of  priority  populations,  including 
community-based  organizations.  State- 
level  organizations,  faith-based 
organizaticms,  work  sites,  health  care 
sites,  and  schools. 

(0  Specify-  and  Evaluate  Intervention 
Components  Design  and  implement  a 
program  evaluation  system  The 
evaluation  plan  should  address 
measures  considered  critical  to 
determine  the  success  of  the  program. 
Evaluation  should  be  limited  in  scope  to 
address  strategy  implementation, 
changes  in  policies  and  the  phvsical  and 
social  environments  affecting 
cardiovascular  health  and.  to  a  lesser 
degree,  changes  in  behavioral  risk 
factors.  Evaluation  should  not  include 
comparison  communities  or  quasi- 
experimental  designs.  Evaluation 
should  cover  both  population-based 
strategies  as  well  as  targeted  strategies 
Evaluation  should  rely  primarily  upon 
existing  data  systems  such  as  vital 
statistics  and  hospital  discharges. 

(4)  Implement  Professional  Education 
.Activities.  Provide  or  c  ollaborate  with 
partners  to  provide  professional 
education  to  health  providers  and  others 
to  assure  appropriate  primary  and 
secondary  prevention  practic;es  are 
offered  routinely  and  to  assure  that 
appropriate  standards  of  care  are 
provided  to  all. 

(.5)  Mcmitor  Secondary  Prevention 
Strategies  Secondary  prevention 
strategies  may  include  such  issues  as 
aspirin  and  drug  therapy,  physical 
ac  tivity  regimens,  hormone  n>placement 
therapy,  dietary  changes,  and 
hypertension  and  lipid  management 
A(  tivities  in  secondary  prevention 
should  UK  hide  monitoring  the  delivery 
of  s»K:ondary  prevention  practices  and 
( ollaborating  with  partners  on 
prof»'ssional  education  and  policy 
(  bange  related  to  the  implementation  of 
the  American  Heart  Association 
guidelines  on  primary  and  secondary 
prevention  Development  of  monitoring 
systems  for  s»K:ondarv  pnnention 
prai  tices  may  be  coordinated  with 
managed  care  providers.  Medicaid, 
major  employers,  insurers,  other 
organized  health  care  [)royiders.  and 
pure  basers  of  health  care.  Secondary 
prevention  strategies  may  be  integrated 
with  professional  education  initiatives. 
Secondary  prevention  should  not 
[irovide  for  drugs,  patient  rehabilitation, 
or  other  costs  associated  with  the 
treatment  of  cardiovascular  diseases. 

J  CDC  Activities 

a  Provide  technical  assistance  in  the 
(  oordination  of  surveillanc:e  and  other 
data  systems  to  measure  and 
characterize  the  burden  of 


cardiova.scular  diseases.  Provide 
technical  assistance  in  the  design  of 
surveillance  instruments  and  sampling 
strategies,  and  provide  assistance  in  the 
prcxiessing  of  data  for  States.  Provide 
data  on  populations  at  highest  risk. 
Provide  data  for  national-level 
c;omparisons. 

b.  Collaborate  with  the  States  and 
other  appropriate  partners  to  develop 
and  disseminate  programmatic  guidance 
and  other  resources  for  specific 
interventions,  media  campaigns,  and 
coordination  of  activities. 

c.  Collaborate  with  the  States  and 
other  appropriate  partners  to  develop 
and  disseminate  recommendations  for 
policy  and  environmental  interventions 
including  the  measurement  of  progress 
in  the  implementation  of  such 
interventions. 

d.  Collaborate  with  appropriate 
public,  private,  and  nonprofit 
organizations  to  coordinate  a  cohesive 
national  program. 

e.  Provide  technical  assistance  to  the 
State  public  health  laboratory  or 
contract  laboratory  to  standardize 
cTiolesterol.  high  density  lipoproteins, 
and  triglyceride  measurements. 

f.  Provide  training  and  technical 
assistance  regarding  the  coordination  of 
interventions,  policy  and  environmental 
strategies,  and  population-based 
strategies. 

g.  If  requested,  provide  Federal 
personnel  in  lieu  of  a  portion  of  the 
financial  assistance, 

E.  Application  Content 

I'se  the  information  in  the  Program 
Requirements.  Other  Requirements,  and 
Evaluation  Criteria  sections  to  develop 
the  application  content.  Your 
applic;ation  will  be  evaluated  on  the 
criteria  listed,  so  it  is  important  to 
follow  them  in  laying  out  your  program 
plan  Applications  for  the  Core  Capacity 
Program  should  not  exceed  60  double- 
spaced  pages,  printed  on  one-side,  in  12 
point  font,  excluding  budget, 
justification,  and  appendixes. 
Applications  for  the  Comprehensive 
Program  should  not  exceed  130  double- 
spac;ed  pages,  printed  on  one-side,  in  12 
point  font,  excluding  budget, 
justification,  and  appendixes. 
Applicants  should  also  submit 
appendixes  including  resumes,  job 
descriptions,  organizational  chart, 
facilities,  and  any  other  supporting 
documentation  as  appropriate.  All 
materials  must  be  suitable  for 
photocopying  (i.e.,  no  audiovisual 
materials,  posters,  tapes,  etc.) 

Applicants  may  apply  for  funding  of 
either  Core  Capacity  activities  or 
Comprehensive  activities,  but  not  both, 
and  must  designate  in  the  Executive 
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Summary  of  their  application  the 
component  (Core  Capacity  Program  or 
Comprehensive  Program)  for  which  they 
are  applying.  Provide  the  following 
information: 

1.  Executive  Summary 

All  applicants  must  provide  a 
summary'  of  the  program  described  in 
the  proposal  (two  pages  maximumj. 

2.  Core  Capacity  Program 

a.  Staffing  (not  included  in  60-page 
limitation) 

Describe  program  staffing  and 
qualifications  including  contacts  for 
physical  activity,  nutrition,  tobacco, 
secondary  prevention,  epidemiology, 
and  evaluation.  Provide  organizational 
chart,  resumes,  job  descriptions,  and 
experience  for  all  budgeted  positions. 
Describe  lines  of  communication 
between  various  related  chronic  disease 
programs. 

b.  Facilities  (not  included  in  60-page 
limitation) 

Describe  facilities  and  resources 
available  to  the  program,  including 
equipment  available,  communications 
systems,  computer  capabilities  and 
access,  and  laboratory  facilities  if 
appropriate. 

c.  Background  and  Need 

Thoroughly  describe  the  need  for 
funding  and  the  current  resources 
available  for  Ccjre  Capacity  activities,  to 
include: 

(1)  The  overall  State  cardiovascular 
disease  problem. 

(2)  The  geographic  patterns,  trends, 
age.  gender,  racial  and  ethnic  patterns, 
and  other  measures  or  assessments. 

(3)  The  barriers  the  State  currently 
faces  in  developing  and  implementing  a 
statewide  program  for  the  prevention  of 
cardiovascular  diseases. 

(4)  The  advisory-  groups,  partnerships. 
or  coalitions  currently  involved  with  the 
State  health  department  for 
cardiovascular  disease  prevention  and 
control. 

(5)  The  current  chronic  disease 
programs  within  the  State  health 
department. 

(6)  The  gaps  in  resources,  staffing, 
capabilities,  and  programs  that,  if 
addressed,  might  further  the  progress  of 
cardiovascular  disease  prevention;  and 
how  the  funds  will  be  used  to  fill  the 
gaps  in  the  core  capabilities  of  the  State 
cardiovascular  disease  prevention  and 
control  efforts. 

d.  Core  Capacity  Work  Plan 

Provide  a  work  plan  that  addresses 
each  of  the  required  Core  Capacity 
elements  cited  in  the  Recipient 


Activities  section  above,  to  include  the 
following  information: 

( 1 )  Program  objectives  for  each  of  the 
elements.  Objectives  should  describe 
what  is  to  happen,  by  when,  and  to 
what  degree. 

(2)  The  proposed  methods  for 
achieving  each  of  the  objectives. 

(3)  The  proposed  plan  for  evaluating 
progress  toward  attainment  of  the 
objectives. 

(4)  A  milestone,  time  line,  and 
completion  chart  for  all  objectives  for 
the  project  period. 

e.  Core  Capacity  Program  Budget 

Provide  a  detailed  line-item  budget 
with  justifications  consistent  with  the 
purpose  and  proposed  objectives,  using 
the  format  on  CDC  Form  0.1246. 
Applicants  are  encouraged  to  include 
budget  items  for  travel  for  three  trips  to 
Atlanta,  Georgia  for  three  individuals  to 
attend  three-day  training  and  technical 
assistance  workshops. 

Supporting  material  such  as 
organizational  charts,  tables,  position 
descriptions,  relevant  publications, 
letters  of  support,  memorandums  of 
agreement,  etc..  should  be  included  in 
the  appendixes  and  be  reproducible. 

3.  Comprehensive  Program  (Narrative 
portions  of  the  Comprehensive  Program 
application  may  not  exceed  130  double- 
spaced  pages  using  12  point  font j 

a.  Background  and  Need 

(1)  Provide  evidence  that  the  State 
health  department  has  significant  core 
capacity  as  specified  in  the  Core 
Capacity  Program  Recipient  Activities  1 
through  5. 

(2)  Provide  a  thorough  description  of 
the  overall  burden  of  Cardiovascular 
disease  and  related  risk  factors  in  the 
State  and  the  need  for  support  in  the 
State:  the  geographic  and  demographic 
distribution,  age.  sex,  racial  and  ethnic 
groups,  educational,  and  economic 
patterns  of  the  diseases  as  well  as  the 
trends  over  time.  Describe  the  barriers  to 
successful  implementation  of  a 
statewide  program  for  prevention  of 
cardiovascular  diseases  within  the  State; 
partnerships  and  collaboration  with 
related  agencies,  and  the  status  of 
policies  and  environmental  approaches 
in  place  that  influence  risk  factors  and 
public  awareness.  Describe  how  the 
funding  will  be  used  to  fill  the  gaps  in 
cardiovascular  disease  prevention 
activities.  Provide  a  description  of  the 
populations  to  be  addressed,  including 
priority  populations,  and  their 
constituencies  and  leadership  potential 
to  develop  and  conduct  program 
activities. 


b.  Staffing  (not  included  in  130-page 
limitation) 

Describe  project  staffing  and 
qualifications  including  contacts  for 
physical  activity,  nutrition,  tobacco, 
secondary  prevention,  evaluation,  and 
epidemiology.  Provide  organizational 
chart,  curriculum  vitae.  job 
descriptions,  and  experience  needed  for 
all  budgeted  positions.  Describe  lines  of 
communication  between  various  related 
chronic  disease  programs. 

c.  State  Plan 

Provide  the  current  State  plan  (dated 
January  1997  or  later)  that  includes 
population-based  policy  and 
environmental  strategies  as  well  as 
strategies  for  implementing  programs 
which  utilize  health  care  settings, 
worksites,  the  media,  schools, 
community-based  organizations,  the 
community  at-large;  and  which  includes 
strategies  addressing  specific  priority 
populations  and  communities. 

d.  Evaluation 

Provide  description  of  suneillance 
and  monitoring  activities  that  include 
mortality,  changes  in  environmental  and 
policy  indicators,  and  behavioral  risk 
factors  including  statistically  valid 
estimates  for  populations  to  be 
addressed.  Describe  the  capability  for 
special  one-time  surveys  to  be  __ 

conducted  by  the  state.  Describe  how- 
each  of  the  program  elements  will  be 
evaluated  and  which  measures  are 
considered  critical  to  monitor  for 
evaluating  the  success  of  the  program. 
Describe  the  various  existing  data 
systems  to  be  employed,  how  the 
systems  might  be  adapted,  and  the 
specific  program  elements  to  be 
evaluated  by  those  systems.  Describe  the 
schedules  for  data  collection  and  when 
analyses  of  the  data  will  become 
available. 

e.  Comprehensive  Program  Work  Plan 

Address  each  of  the  required 
Comprehensive  Program  recipient 
activities  cited  in  the  Recipient 
Activities  section  above  in  sufficient 
detail  to  describe  the  results  expected 
and  how  the  State  will  achieve  the 
results.  Objectives  and  strategies  should 
specify-  priority  populations  to  be 
addressed,  communities,  or  geographic 
areas  of  concern:  complete  listings  of 
the  policy  and  environmental  changes 
sought  to  create  heart-healthy 
environments  for  the  population;  other 
intervention  strategies;  coordination 
among  State  partners;  and  strategies  for 
closing  the  gap  in  cardiovascular 
disease  disparity.  Interventions  should 
be  expressed  in  terms  of  changes  sought 
for  the  general  population  as  well  as 
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changes  in  Priority  popiilatmns  tn  hv 
addressed   P(ipidatiiin-t)asi'd  appmachrs 
should  extend  to  a  relativelv  lar^e 
proportion  of  the  Stale  piopulation 
rather  than  a  few  selected  comiminities 
Targeted  strate^;ies  should  ilearlv  define 
the  priority  popidations  to  be  addressed 
Objectives  should  describe  what  is  to 
happen,  by  when,  and  to  what  dttgroe 
A  milestone  and  activities  completion 
chart  or  time  line  should  b<!  provided 
for  all  objectives  for  the  projtH:t  period. 

f  Collaboration 

Provide  letters  of  support  describing 
the  nature  and  extent  of  involvement  by 
outside  partners  and  coordination 
among  State  health  department 
programs,  other  State  agencies,  and 
nongovornmontal  health  and  nonhealth 
organizations.  Describe  how  the  overall 
delivery  of  interventions  for  priority 
populations  will  be  enhanced  by  these 
collaborative  activities.  Describe  current 
data  systems  and  how  coordination  will 
be  ensured  with  managed  care 
providers,  Medicaid,  major  employers, 
insurers,  and  other  organized  health 
care  providers,  as  well  as  purchasers  <if 
health  care. 

g  Training  Capability 

Provide  a  description  of  training 
sessions  for  health  professionals 
provided  within  the  past  three  years, 
include  agendas,  dates,  [)rofessionai 
status  or  occupation,  and  number  of 
attendees.  Provide  other  evidence  of 
training  capabilities  deemed  appropriate 
to  the  program 

h  (lomprehensive  Program  Budget 
lu-stificaticm 

I'rovide  a  line  item  budget  consistent 
with  CDC  Korm.l24h(K)  along  with 
appropriate  [ustifications   Applic  ants 
>ire  em  ouraged  to  include  budget  items 
for  travel  for  three  trips  to  .Mlatita. 
(Jeorgia  for  three  individuals  to  attend 
three-day  tr.uning  and  technical 
assistance  workshops  State  matching 
funds  should  be  listed  on  iiuestion  1.5 
(estimattul  funding)  of  the  application 
face  page  and  .Sec:tion  C  of  the  Budget 
Information  worksheet 

F.  Submission  and  Deadline 

Submit  the  original  and  two  copies  of 
new  CD("  Form  0  I24<i(K)   Forms  are 
available  in  the  .ipplication  kit  .Submit 
the  application,  on  or  before  |uly  14, 
2000,  to  the  (Irants  Management 
,Specialist  identified  in  Stnition  [,. 

Where  to  Obtain  Additional 
Information" 

Dt'ndliw  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either: 


(a)  Re<  eived  on  or  before  the  deadline 
date,  or 

(b)  Sent  on  or  before  the  deadline 
date 

(Applicants  must  request  a  legibly 
dated  I'  S   Postal  .Service  postmark  or 
obtain  a  legibly  dated  receipt  from  a 
commercial  carrier  or  U.S.  Postal 
•Service.  Private  metered  postmaiks  shall 
not  be  acceptable  as  pr<<of  of  timely 

mailing.) 

U}te  Applications  Applications 
which  do  not  meet  the  criteria  in  (a)  or 
(b)  above  are  considered  late 
applications,  will  not  be  considered, 
and  will  be  returned  to  the  applicant, 

G.  Evaluation  Criteria 

Each  application  will  be  evaluated 
individually  against  the  following 
criteria  by  an  independent  review  group 
appiiinted  by  CDC. 

1   CoTv  Capacity  Program  I  Total  WO 
Points  I 

a  Staffing  (10  Points) 

The  degree  to  which  the  proposed 
staff  have  the  relevant  background, 
qualifications,  and  experience;  and  the 
degree  to  which  the  organizational 
structure  supports  staffs'  ability  to 
conduct  proposed  activities.  The  degree 
of  coordination  between  relevant 
programs  within  the  State  health 
department 

b  Facilities  (5  Points) 

The  adequacy  of  the  applicants 
facilities  and  resourc:es 

(    Background  and  Need  (15  Points) 

The  extent  to  which  the  applicant 
identifies  specific  n"eds  and  resources 
available  for  Core  Capacity  atrtivities 
The  extent  to  which  the  funds  will 
successfully  fill  the  gaps  in  State 
capabilities  The  extent  to  which  the 
applu  ant  demonstrates  a  review  of 
journals  and  other  publications 
{)ariirularly  for  policy  and 
environmental  strategies 

d  Clore  Capacity  Work  Plan  (60  Points) 

(1)  (20  Points)  The  extent  to  which  the 
plan  for  achieving  the  proposed 
activities  appears  realistic  and  feasible 
and  relates  to  the  stated  program 
rwjuirements  and  purposes  of  this 

t  ((operative  agret^ment 

(2)  (20  Points)  The  extent  to  which  the 
proposed  methods  for  achieving  the 
activities  appear  realistic  and  feasible 
and  n^late  to  the  stated  program 
rwjuin'raents  and  purposes  of  the 
cooperative  agreement 

[A]  (10  Points)  The  extent  to  which  the 
proposed  plan  for  evaluating  progress 
toward  meeting  objectives  and  assessing 
impact  appears  reasonable  and  feasible. 


(4)  (10  Points)  The  degree  to  which 
partnerships  are  demonstrated  through 
collaborative  activities  or  letters  of 
support. 

e  Objectives  (10  Points) 

The  degree  to  which  objectives  are 
specific,  time-phased,  measurable, 
realistic,  and  related  to  identified  needs, 
program  requirements,  and  purpose  of 
the  program. 

f  Budget  (Not  Scored) 

The  extent  to  which  the  budget 
appears  reasonable  and  consistent  with 
the  proposed  activities  and  intent  of  the 
program. 

Content  of  Noncompeting 
Continuation  Applications  submitted 
within  the  project  period  need  only 
include: 

1 .  A  brief  progress  report  that 
describes  the  accomplishments  of  the 
previous  budget  period. 

2.  Any  new  or  significantly  revised 
items  or  information  (objectives,  scope 
of  activities,  operational  methods, 
evaluation,  key  personnel,  work  plans, 
etc.)  not  included  in  year  01  or 
subsequent  continuation  applications. 

3.  An  annual  budget  and  justification. 
Existing  budget  items  that  are 
unchanged  from  the  previous  budget 
period  do  not  n€»ed  re-justification. 
Simply  list  the  itemsin  the  budget  and 
indicate  that  they  are  continuation 
items. 

However.  States  receiving  Core 
Capacity  Program  funding  may  submit  a 
competitive  application  for 
{'omprehensive  Program  funding  at  the 
end  of  any  budget  period  within  the 
five-year  project  period,  provided  new 
funds  are  available  to  fund  additional 
Comprehensive  Programs.  These 
applications  must  successfully  address 
the  application  Evaluation  Criteria  for 
the  (-omprehensive  Program;  and.  if 
successful,  they  will  move  from  Core 
(.apacity  funding  to  ('omprehensive 
funding  If  unsuccessful,  they  will 
continue  with  Core  Capacity  funding. 

2  Comprehensive  Program  (Total  100 
Points  I: 

a  Background  and  Need  (30  Points) 

(1)  (20  Points)  The  extent  to  which  the 
appliccmt  provides  evidence  that  it  has 
significant  core  capacity  as  specified  in 
the  Core  Capacity  Program  Recipient 
Activities  No.l  through  No. 5  (see 
Program  Requirements  section). 

(2)  (10  Points)  The  extent  to  which  the 
funds  will  fill  the  gaps  in  the  State's 
cardiovascular  disease  prevention 
activities.  The  extent  to  which  the 
applicant  identifies  specific  needs  in 
relation  to  geographic  and  demographic 
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distribution  of  cardiovascular  diseases 
with  particular  emphasis  on  priority 
populations;  identifies  trends  in 
mortality  and  risk  factors:  identifies 
barriers  to  successful  program 
implementation;  and  describes  existing 
policy  and  environmental  influences  in 
terms  of  their  affect  on  public  awareness 
and  the  risk  factors  for  cardiovascular 
diseases. 

b.  Staffing  (10  Points) 

The  degree  to  which  the  proposed 
staff  have  the  relevant  background, 
qualifications,  and  experience;  the 
degree  to  which  the  organizational 
structure  supports  staffs'  ability  to 
conduct  proposed  activities;  the  degree 
of  staff  coordination  between  relevant 
program  within  the  State  health 
department. 

c.  Comprehensive  Work  Plan  (45  Points) 

(1)(20  Points)  The  extent  to  which  the 
work  plan  for  achieving  the  proposed 
activities  appears  realistic  and  feasible 
and  relates  to  the  stated  program 
requirements  and  purposes  of  this 
cooperative  agreement.  The  extent  to 
which  the  plan  addresses  the  needs  of 
the  State,  the  feasibility  of  the  plan  and 
the  appropriateness  of  the  planned 
inter\'entions  to  the  cardiovascular 
disease  problem,  and  the  adequacy  of 
the  plan  to  identify  and  address  the 
needs  of  priority  populations. 

(2)  (20  Points)  The  extent  to  which  the 
work  plan  addresses  the  problem 
through  policy  and  environmental 
strategies  and  other  appropriate 
population-based  approaches  and  the 
extent  of  program  activities  that 
appropriately  use  settings  (e.g., 
worksites,  the  media,  schools, 
community-based  organizations,  faith- 
based  organizations,  the  community  at 
large). 

(3)  (5  Points)  The  extent  to  which 
collaboration  of  State  nutrition,  physical 
activity,  tobacco,  health  promotion,  and 
other  chronic  disease  programs  with 
external  partners  is  used  to  deliver  the 
program;  the  extent  to  which 
coordination  with  other  State  chronic 
disease  programs  and  other  State 
agencies  enhances  the  cardiovascular 
disease  program;  and  the  extent  of 
involvement  of  community-based 
organizations  in  the  implementation  of 
the  program. 

d.  Objectives  (5  Points) 

The  degree  to  which  the  objectives  are 
specific,  time-phased,  measurable, 
realistic,  and  relate  to  identified  needs 
and  purposes  of  the  program,  for  both 
the  general  population  as  well  as  the 
targeted  populations. 


e.  Evaluation  (10  Points) 

The  extent  to  which  the  evaluation 
plan  appears  capable  of  monitoring 
progress  toward  meeting  specific  project 
objectives,  assessing  the  impact  of  the 
program  on  the  general  population, 
assessing  changes  in  the  Priority 
populations,  monitoring  utilization  of 
secondary  prevention  strategies,  and 
assessing  the  implementation  of  policv 
and  environmental  strategies, 

f  Budget  (Not  Scored) 

The  extent  to  which  the  budget 
appears  reasonable  and  consistent  with 
the  proposed  activities  and  intent  of  the 
program.  For  the  Comprehensive 
application,  matching  funds  should  be 
listed  on  question  15  (estimated 
funding)  of  the  application  face  page 
and  section  C  of  the  Budget  Information 
worksheet. 

H.  Other  Requirements 

Technical  Reporting  Requirements 

Provide  CDC  with  original  plus  two 
copies  of  the  following: 

1.  Progress  reports  (semiannual); 

2.  Financial  status  report,  no  more 
than  90  days  after  the  end  of  the  budget 
period;  and 

3.  Final  financial  and  performance 
reports,  no  more  than  90  davs  after  the 
end  of  the  project  period.  Send  all 
reports  to  the  Grants  Management 
Specialist  identified  in  the  "Where  to 
Obtain  Additional  Information"  section 
of  this  announcement. 

The  following  additional 
requirements  are  applicable  to  this 
program.  For  a  complete  description  of 
each,  see  Attachment  II  in  the 
application  kit. 

AR-7     Executive  Order  12372  Review 
AR-10    Smoke-Free  Workplace 

Requirements 
AR-1 1     Healthy  People  2010 
AR-12     Lobbying  Restrictions 

I.  Authority  and  Catalog  of  Federal 
Domestic  Assistance  Number  (CFDA) 

This  program  is  authorized  under 
sections  301(a)  and  317b(k)(2)  of  the 
Public  Health  Service  (PHS)  Act,  [42 
U.S.C.  sections  241(a)  and  247b[k)(2)], 
as  amended. 

The  Catalog  of  Federal  Domestic 
Assistance  (CFDA)  number  is  93.945. 

J.  Where  To  Obtain  Additional 
Information 

This  and  other  CDC  announcements 
can  be  found  on  the  CDC  home  page  at 
Internet  address  http://www.cdc.gov. 
Click  on  Funding  then  click  on  Grants 
and  Cooperative  Agreements. 

If  you  have  questions  after  reviewing 
the  contents  of  all  documents,  business 


management  assistance  may  be  obtained 
from:  Van  A.  King.  Grants  Management 
Specialist.  Grants  Management  Branch. 
Procurement  and  Grants  Office. 
Announcement  00091.  Centers  for 
Disease  Control  and  Prevention  (CDC). 
2920  Brandywine  Road,  Room  3000. 
Atlanta,  GA  30341-4146,  Telephone 
Number  (770)  488-2751,  Email  address 
vbk5@cdc.gov. 

For  program  technical  assistance, 
contact:  Nancy  B.  Watkins,  Division  of 
Adult  and  Community  Health  National. 
Center  for  Chronic  Disease  Prevention 
and  Health  Promotion.  Centers  for 
Disease  Control  and  Prevention.  4770 
Buford  Highway,  MS  K-47,  Atlanta. 
Georgia  30341-^146,  Telephone 
Number  (770)  488-8004,  Email  address 
nawl@cdc.gov. 

Dated:  Ma\  22.  2000. 
|ohn  L.  Williams. 

Director.  Procuremen!  and  Grants  Office. 
Centers  tor  Disease  Control  and  Prevention 
ICDCl. 

(FR  Doc.  00-13243  Filed  5-25-00:  8:45  am] 
BILLING  CODE  4163-1&-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Citizens  Advisory  Committee  on  Public 
Health  Service  Activities  and  Research 
at  Department  of  Energy  (DOE)  Sites: 
Idaho  National  Engineering  and 
Environmental  Laboratory  Health 
Effects  Subcommittee:  IMeeting 

In  accordance  with  section  10la)(2)  of 
the  Federal  Advisory-  Committee  Act 
(Pub.  L.  92^63).  the  Agency  for  Toxic 
Substances  and  Disease  Registry 
(ATSDR)  and  the  Centers  for  Disease 
Control  and  Prevention  (CDC)  announce 
the  following  meeting. 

Same:  Citizens  Advisory  Committee  on 
Public  Health  Service  Activities  and 
Research  at  DOE  Sites:  Idaho  National 
Engineering  and  Environmental  Laborator\' 
Health  Effects  Subcommittee  (INEELHES)." 

Times  and  Dotes:  8:30  a.m. -5  p.m..  lune 
13.  2000.  8:30  a.m. -12:30  p.m..  lune  14, 
2000. 

P/ace;  Coeur  d'Alene  Hotel.  115  South 
Second  Street.  Coeur  d'Alene  Idaho  83814. 
telephone  208/765-4000.  fax  208/664-7678 

Status:  Open  to  the  public,  limited  onlv  bv 
the  space  available.  The  meeting  room 
accommodates  approximately  60  people. 

Baclcground:  Under  a  Memorandum  of 
Understanding  (MOU)  signed  in  December 
1990  with  the  Department  of  Energy  (DOE) 
and  replaced  by  an  MOU  signed  in  1996.  the 
Department  of  Health  and  Human  Services 
(HHS)  was  given  the  responsibility  and 
resources  for  conducting  analytic 
epidemiologic  investigations  of  residents  of 


34196 


Federal  Register/ Vol.  65,  No.   103 /Friday.  May  26.  2000 /Notices 


rommiinilit!s  in  the  vitiiutv  of  IK  )l-.  t.n  ilitn-s 
W()rkt!rs  at  IX1K  f.ir  illlit!^.  .iiiil  olluT  (htscphs 
]i(ilriili.ill\  t-xpostKl  to  r.idi.ilioti  iir  In 
[Kili-iili.il  h.i/.irils  frum  iKuiniii  Icir  cihtvs 
[inxliii  tiDii  US'-   HliS  ti.is  ilflfn.itiMi  iii()>;r,iMi 
r«!spiin.sibililv  to  ClXl 

111  ailditiiin.  ,i  mnnin  w;is  signcil  iii  Oi  tolu'i 
l')>t()rtii<l  rtnifwt'd  in  NnviMliliiT  I't'U 
h.!tw.-fn  AISDK  .iiui  IK)K    Vh<-  MOl 
(inlmerttvs  thf  rfspoiisitulitifs  liiui 
(iroi  edurHs  for  A  ISDK  s  piiblu   liiMllh 
,i(  tivitiHs  at  IX)E  siltts  rnqiured  unil»)r 
suctions  104,  lOS,  107,  nnii  120  of  the 
Comprehensive  Knvirniimental  Respon.se. 
Coinpensatioii.  anil  l.i.ihilitv  .^^  t  ((TERCLA  or 
'  Stiperfiind")    Thi'se  ai  tivities  iiii  liiilf  health 
((iii.sultations  anil  piiblii.  health  assessments 
at  IX)K  sites  listed  on,  or  proposed  for.  the 
.Superfund  National  Priorities  Li.sf  and  at 
sites  that  are  the  sub|e<  t  of  petitions  from  ihf 
public,  and  other  health-related  ai  tivities 
such  ds  epidemioloj^K   studies,  health 
surveiliani  e.  exposure  and  disea.se  r«Kistnes. 
health  education,  substani  especific  applied 
research,  emergency  response,  and 
preparation  of  toxicological  profiles 

Purpose  This  subcommittee  is  <  barged 
with  providing  advii  e  and  re<  nnimendalioiis 
lo  tht!  Director.  (;ix:.  and  the  .•Xdministratnr 
.\TSl)K.  regarding  ((immunity.  .^me^uaIl 
Indian  Tribes,  and  labor  i  oncerns  pertaining 
to  CIX:  s  and  AT.SDKs  publii  health 
a(  tivities  an(^  researi  h  at  this  IX)K  site    Ihe 
[iiirpose  of  this  meeting  is  to  provide  ,i  torum 
for  (.omniunilv,  .Xiiieru  an  Indian  TribaL  ,ind 
labor  interai  tion,  and  serve  ,is  ,i  vchii  le  tnr 
community  concerns  to  be  expressed  ,is 
advice  and  recommend. itiniis  to  ( 'IM  !  .iiul 
AISHR 

Vfoffers  /'(I  We /J)S(  ijssff/  .Sgcnda  items 
nil  hide  an  update  on  Pit  "t  work   an  update 
from  the  Risk  ,\ssi'ssmeiit  (.orporatinii  |R.\('l 
a  r(!port  on  the  |.iniiar\  JDOO  National  (iaiuer 
Institute  workshop  held  in  Rockville, 
Maryland  on  the  health  effei  ts  ofl-ltl 
related  to  Nevid.i  lest  Site  fallout,  and  .in 
upd.ile  'in  till'  K\  .ilu.il ion  VVnrk  (  .roup 
pro|e(  t 

Agenda  items  .ire  siili|ei  I  in  i  hange  ,is 
priorities  dii  tale. 

Conttirt  Frrsan  forMorr  lnli>rnuitinii. 
.\rthur  I    Robinson,  h     Kxei  uli\  e  .Sei  rel,ir\  . 
INKKl.HK.S   K.iduilion  .studies  Hr.iiu  li, 
l)i\  isioii  of  Knvininmeiii.il  H.i/.irds  ,ind 
He.ilth  Kfle(  Is.  NCKH.  CDC.  AT^i)  Hutoid 
Highway.  Nh,  M/S  h'-.lfj.  .Mlanta   ( .eorgi.i 
.)0:t41-l7;;4.  telephone  770/4HH-  7041).  fax 
770/488-7044 

The  DiriM  lor.  M.iii.igemt'iit  .Xii.ih  sis  .iiid 
.Servicirs  ()ffi(  e.  has  been  deleg.ileii  ihe 
.luthontv  to  sign  Federal  Register  imiK  .'s 
pertaining  to  .iniiouiK  cmiMils  ol  iiifcliiics  iiid 
other  (i)mmittee  maiiiigenit'iil  .nlivities   Im 
both  CDC  and  A T.SDR 

Dated    May  I'l,  JOOO, 
lulia  M,  Fuller. 

Ai  tinn  Diri'i  tur.  Miiniisirmrnl  Aiuilvsis  citul 
.ServK  es  ( )//i(  e.  (.en(ers  ^ir  /Jiseose  llniilinl 
and  Prrvcntion  tC.DCi. 

IIK  Do(    DO-  1  tl  to  Filed  'S-2!>-0();  H  4^.  am| 
aiLUNG  CODE  4163~1S-P 


DEPARTME^4T  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  96M-0311] 

Agency  Information  Collactton 
Actlvltlas;  Proposed  Collection; 
Comment  Request 

agency:  Food  and  Drug  Administration, 

HH.S 

ACTION:  Notice. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  of  1995  (the 
PRA),  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  and  to  allow  60  days  for 
public  comment  in  response  to  the 
notice  This  notice  solicits  comments  on 
the  collection  of  information  contained 
in  the  Public  Health  Service  (PH.S) 
guideline  entitled  "PHS  Guideline  on 
InfiK:tious  Disease  Issues  in 
Xenotransplantation." 

DATES:  .Submit  written  comments  on  the 
collection  of  information  by  July  25. 
2002 

ADDRESSES:  Submit  written  requests  for 
single  c:opies  of  the  guideline  entitled 
"PHS  Guideline  on  Infectious  Disease 
Issues  in  Xenotransplantation"  to  the 
Office  of  C;ommunication.  Training,  and 
Manufacturers  Assistance  (HFM— 40). 
(lenter  for  Biologies  Evaluation  and 
Research  (CIBKR).  Food  and  Drug 
.administration.  1401  Rockville  Pike. 
Rockville.  MD  20H52-144H.  Send  one 
self-addressed  adhesive  label  to  assist 
that  office  in  processing  vour  requests. 
The  document  mav  also  be  obtained  by 
mail  bv  {.ailing  the  CBFR  Voice 
inforniatioii  System  at  1-800-8.15-4709 
or  ,101-827-1800.  or  by  fax  bv  calling 
the  FA.X  Information  System  at  1-888- 
(:BKR-F.\X  or  .101-82  7-3844 

Submit  written  comments  on  the 
collection  of  information  to  the  Dockets 
Management  Branch  (HFA-;i05).  Food 
and  Drug  Ailministration.  5630  Fishers 
Lane,  rni    1061,  Ro<  kville,  MD  20852 
.Ml  comments  should  be  identified  with 
the  docket  number  found  in  brackets  in 
the  heading  of  this  document, 
FOR  FURTHER  INFORMATION  CONTACT: 
Karen  L.  Nelson.  Office  of  Information 
Resources  Management  (HFA-250). 
Food  and  Drug  Administration.  5600 
Fishers  Une.  Rockville.  MD  20857. 
301-827-1482. 
SUPPLEMENTARY  INFORMATION: 


I.  Background 

Under  the  PRA  (44  U.S.C.  3501- 
3520).  Federal  agencies  must  obtain 
approval  from  the  Office  of  Management 
and  Budget  (OMB)  for  each  collection  of 
information  they  conduct  or  sponsor. 
'Collection  of  information"  is  defined 
in  44  U.S.C.  3502(3)  and  5  CFR 
1320.3(c)  and  includes  agency  request 
or  requirements  that  members  of  the 
public  submit  reports,  keep  records,  or 
provide  information  to  a  third  party. 
Section  3506(c)(2)(A)  of  the  PRA  (44 
U.S.C.  3506(c)(2)(A))  requires  Federal 
agencies  to  provide  a  60-day  notice  in 
the  Federal  Register  concerning  each 
proposed  collection  of  information, 
before  submitting  the  collection  to  OMB 
for  approval.  To  comply  with  this 
requirement.  FDA  is  publishing  notice 
of  the  proposed  collection  of 
information  set  forth  in  this  document. 

With  respect  to  the  following 
collection  of  information,  FDA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  FDA's 
functions,  including  whether  the 
information  will  have  practical  utility; 

(2)  the  accuracy  of  FDA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  wavs  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected:  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
when  appropriate,  and  other  forms  of 
information  technology 

PHS  Guideline  on  Infectious  Disease 
Issues  in  Xenotransplantation 

The  statutory  authority  to  collect  this 
information  is  provided  under  sections 
351  and  361  of  the  PHS  Act  (42  U.S.C. 
262  and  264)  and  the  provisions  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
that  apply  to  drugs  (21  U.S.C.  301  et 
seq  ).  This  PHS  guideline  is  revised 
based  on  public  comment  to  a  previous 
document  entitled  "Draft  Public  Health 
Service  (PHS)  Guideline  on  Infectious 
Disease  Issues  in  Xenotransplantation 
(August  1996),  "  which  published  in  the 
Federal  Register  of  September  23.  1996 
(61  FR  49919).  The  PHS  guideline 
recommends  procedures  to  diminish  the 
risk  of  transmission  of  infectious  agents 
to  the  xenotransplantation  product 
recipient  and  the  general  public.  The 
PHS  guideline  is  intended  to  address 
public  health  issues  raised  by 
xenotransplantation,  through 
identification  of  general  principles  of 
prevention  and  control  of  infectious 
diseases  associated  with 
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xenotransplantation  that  mav  pose  a 
hazard  to  the  public  health,  the 
collection  of  information  described  in 
this  guideline  is  intended  to  provide 
general  guidance  to  sponsors  in:  (1)  The 
development  of  xenotransplantation 
clinical  protocols.  (2)  the  preparation  of 
submissions  to  FDA.  and  (3)  the 
conduct  of  xenotransplantation  clinical 
trials.  Also,  the  collection  of 
information  will  help  ensure  that  the 
sponsor  maintains  important 
information  in  a  cross-referenced  system 
that  links  the  relevant  records  of  the 
xenotransplantation  product  recipient, 
xenotransplantation  product,  source 
animal(s).  animal  procurement  center, 
and  significant  nosocomial  exposures. 
The  PHS  guideline  describes  an 
occupational  health  service  program  for 
the  protection  of  health  care  workers 
involved  in  xenotransplantation 
procedures,  caring  for 
xenotransplantation  product  recipients, 
and  performing  associated  laboratory 
testing.  The  guideline  also  describes 
public  health  needs  for:  (l)  A  pilot 
national  xenotransplant  data  base, 
which  is  aurrentlv  under  development 
by  the  PHS;  (2)  a  central  PHS  biologic 
specimen  archive;  and  (3)  the 
Secretary's  Advisor>'  Committee  on 
Xenotransplantation  (SACX),  which  is 
being  developed  and  implemented  by 
the  Department  of  Health  and  Human 
Services  (DHHS).  These  public  health 
programs  and  this  PHS  guideline  are 
intended  to  protect  the  public  health 
and  help  ensure  the  safety  of  using 
xenotransplantation  products  in 
humans  by  preventing  the  introduction, 
transmission,  and  spread  of  infectious 
diseases  associated  with 
xenotransplantation. 

Respondents  to  this  collection  of 
information  are  the  sponsors  of  clinical 
studies  of  investigational 
xenotransplantation  products  under 
investigational  new  drug  applications 
(IND's)  and  xenotransplantation  product 
procurement  centers,  referred  to  as 
source  animal  facilities.  Currently,  there 
are  1 1  respondents  who  are  sponsors  of 
IND's.  which  include  protocols  for 
xenotransplantation  in  humans.  Other 
respondents  for  this  collection  of 
information  are  18  source  animal 
facilities  which  provide  source 
xenotransplantation  product  material  to 
sponsors  for  use  in  human 


xenotransplantation  procedures.  These 
18  source  animal  facilities  keep  medical 
records  of  the  herds/colonies  as  well  as 
the  medical  records  of  the  individual 
source  animal(s). 

The  PHS  guideline  proposes  that 
certain  specimens  and  records  be 
maintained  for  50  years  beyond  the  date 
of  the  xenotransplantation.  These 
include;  (1)  Records  linking  each 
xenotransplantation  product  recipient 
with  relevant  health  records  of  the 
source  animal,  herd  or  colony,  and  the 
specific  organ,  tissue,  or  cell  type 
included  in  or  used  in  the  manufacture 
of  the  product  (3.2.7.1);  (2)  aliquots  of 
serum  samples  from  randomly  selected 
animal  and  specific  disease 
investigations  (3.4.3.1);  (3)  source 
animal  biological  specimens  designated 
for  PHS  use  (3.7.1);  animal  health 
records  (3.7.2).  including  necropsy 
results  (3.6.4);  and  (4)  recipients' 
biological  specimens  (4,1.2). 

The  retention  period  is  intended  to 
assist  health  care  practitioners  and 
officials  in  surveillance  and  in  tracking 
the  source  of  an  infection,  disease,  or 
illness  that  might  emerge  in  the 
recipient,  the  source  animal,  or  the 
animal  herd  or  colony  after  a 
xenotransplantation.  Although  the  draft 
guideline  discussed  holding  specimens 
and  records  indefinitely,  comments 
described  this  recommendation  as 
impractical  and  unfeasible. 

The  recommendation  for  maintaining 
records  for  50  years  is  based  on  clinical 
experience  with  several  human  viruses 
that  have  presented  problems  in  human 
to  human  transplantation  and  are 
therefore  thought  to  share  certain 
characteristics  with  viruses  that  mav 
pose  potential  risks  in 
xenotransplantation.  These 
characteristics  include  long  latency 
periods  and  the  ability  to  establish 
persistent  infections.  Several  also  share 
the  possibility  of  transmission  among 
individuals  through  intimate  contact 
with  human  body  fluids.  Human 
immunodeficiency  virus  (HIV)  and 
Human  T-lymphotropic  virus  are 
human  retroviruses.  They  contain 
ribonucleic  acid  that  is  reverse- 
transcribed  into  deoxyribonucleic  acid 
(DNA)  using  an  enzyme  provided  by  the 
virus  and  the  cell  machinery.  That  DNA 
can  then  be  integrated  into  the  cellular 
DNA.  Both  viruses  establish  persistent 


infections  and  have  long  latency  periods 
before  the  onset  of  disease.  10  years  and 
40  to  60  years,  respectively.  The  human 
hepatitis  viruses  are  not  retroviruses, 
but  several  share  with  HI\'  the 
characteristic  that  they  can  be 
transmitted  through  body  fluids,  can 
establish  persistent  infections,  and  have 
long  latency  periods,  e.g..  approximately 
30  years  for  Hepatitis  C. 

In  addition,  the  PHS  guideline 
recommends  that  a  record  system  be 
developed  that  alloyvs  easy,  accurate, 
and  rapid  linkage  of  information  among 
the  specimen  archive,  the  recipient's 
medical  records,  and  the  records  of  the 
source  animal  for  50  years.  If  record 
systems  are  maintained  in  a  computer 
data  base,  electronic  backups  should  be 
kept  in  a  secure  office  facility  and 
backup  on  hcu-d  copy  should  be 
routinely  performed  (4.1.2.2).  The 
development  of  such  a  record  system 
would  be  a  one-time  burden.  Such  a 
system  is  intended  to  cross-reference 
and  locate  relevant  records  or 
recipients,  source  animals  and  facilities, 
and  specimens  of  both  the  recipient  and 
the  source  animal.  Based  on  agency 
experience  in  establishing  new.  small 
volume,  recordkeeping  and  tracking 
systems,  we  estimate  approximately  16 
hours  yvould  be  necessary  for  each 
sponsor  to  set  up  the  records  system. 

The  total  annual  reporting  and 
recordkeeping  burden  is  estimated  to  be 
approximately  327  hours.  The  burden 
estimates  are  based  on  FDA's  records  of 
xenotransplantation-related  IND's  and 
estimates  of  time  required  to  create  an 
appropriate  record  system  and  to 
complete  the  various  reporting  and 
recordkeeping  tasks  described  in  the 
guideline.  A  total  of  22  IND's  have  been 
submitted  since  1994  resulting  in  an 
average  of  4  IND  submissions  per  year. 
A  total  of  87  patients  have  been  treated 
over  a  3-year  period  indicating  there  are 
on  average  29  xenotransplantation 
product  recipients  per  year.  FDA  does 
not  expect  the  level  of  clinical  studies 
using  xenotransplantation  to  increase 
significantly  in  the  next  few  years; 
therefore,  the  agency  is  using  these 
historical  figures  in  projecting  burdens 
for  the  next  3  years. 

FDA  is  requesting  OMB  approval  for 
the  following  reporting  and 
recordkeeping  recommendations  in  the 
PHS  guideline: 


Table  1  .—Reporting  Recommendations 


PHS  Guideline  Section 


Description 


3.27.2 
34 
3.51 
35.4 


Notify  sponsor  or  FDA  of  new  archive  site  when  source  animal  facility  or  sponsor  ceases  operations. 
Standard  operating  procedures  (SOP's)  of  source  animal  facility  should  be  available  to  review  bodies. 
Include  increased  infectious  risk  in  informed  consent  if  source  animal  quarantine  penod  of  3  weeks  is  shortened 
Sponsor  to  make  linked  records  descritjed  In  section  3.2.7  available  for  review. 
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Table  1  .—Reporting  Recommendations — Continued 


PHS  Guideline  Section 


3.55 


Descnption 


Source  animal  facility  lo  notify  clinical  center  when  infectious  agent  is  identified  in  source  animal  or  herd  after 
xenotransplantation  product  procurement 


Table  2.— Recordkeeping  Recommendations 


PHS  Guideline  Section 


3  2  7  and  4  3 


342 

3432 
35  1 
352 

354 

364 

37 

4232 

4  2  3  3  and  4  3  2 

43  1 

52 


Description 


Establish  records  linking  each  xenotransplantation  product  recipient  with  relevant  records  Sponsor  to  maintain  cross- 
referenced  system  that  links  all  relevant  records  (recipient,  product,  source  animal  animal  procurement  center,  and 
nosocomial  exposures) 

Document  results  of  monitonng  program  used  to  detect  introduction  of  infectious  agents  which  may  not  be  apparent 

clinically 
Document  full  necropsy  investigations  including  evaluation  for  infectious  etiologies 

Justify  shortening  a  source  animal's  quarantine  penod  of  3  weeks  pnor  to  xenotransplantation  product  procurement 
Document  absence  of  infectious  agent  in  xenotransplantation  product  if  its  presence  elsewhere  in  source  animal  does 

not  preclude  using  it 
Add  summary  of  individual  source  animal  record  to  permanent  medical  record  of  the  xenotransplantation  product 

recipient 
Document  complete  necropsy  results  on  source  animals  (50-year  record  retention) 

Link  xenotransplantation  product  recipients  to  individual  source  animal  records  and  archived  biologic  specimens. 
Record  base-line  sera  of  xenotransplantation  health  care  workers  and  specific  nosocomial  exposure 
Keep  a  log  of  health  care  workers'  significant  nosocomial  exposure(s) 
Document  each  xenolranspiant  procedure 
Document  location  and  nature  of  archived  PHS  specimens  in  health  care  records  of  xenotransplantation  product 

recipient  and  source  animal 


FDA  eslimati^.s  thf  burden  for  this  collection  of  information  as  follows: 

Table  3.— Estimated  Annual  Reporting  Burden' 


PHS  Guideline  Section 


No  of 
Respondents 


Annual 

Frequency  per 

Response 


Total  Annual 
Responses 


Hours  per 
Response 


Total  Hours 


3  2  7  2^ 

18 

0 

0          ' 

0.5 

0 

3  2  7  2-- 

11 

0 

0 

05 

0 

3  4' 

11 

04 

4 

008 

0.3 

35  1-« 

11 

0  09 

1 

0  25 

0  25 

3  5  4'> 

11 

26 

29 

05 

145 

3  5  5'» 

18 

006 

1 

0.2 

02 

Total 

1525 

29 


'  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information 

•'  No  animal  facility  or  sponsor  has  ceased  operations  to  date  and  none  are  expected  to  cease  operation  in  the  next  several  years 

'  FDA  s  records  indicate  that  an  average  of  four  IND  s  have  been  and  are  expected  to  be  submitted  per  year 

•*  Has  not  occurred  in  the  past  5  years  and  is  expected  to  continue  to  be  a  rare  occurrence 

■Based  on  87  patients  treated  over  the  last  3  years,  the  average  numt>er  of  xenotransplantation  product  recipients  per  year  is  estimated  to  tie 


Table  4.— Estimated  Annual  Recordkeeping  Burden"" 


PHS  Guideline  Section 


No  of 
Recordkeepers 


Annual 
Frequency  per 
Recordkeeping 


Total  Annual 
Records 


Hours  per 
Recordkeeper 


Total  Hours 


3  2  7  and  4  3? 

3  4  2^ 

3  4  32" 

35  1"' 

3  5  2"' 

354 

3  6  4« 

3  7« 

4  2  32' 
4  2  32'> 

4  2  3  3  and  4  3  2*' 
43  1 

5  2" 
Total 


1 

N/A 

16 

172 

15  1 

166 

3  77 

41.5 

18 

40 

72 

1  32 

238 

0  09 

(0-1)1 

0  045 

05 

11           • 

0  09 

(0-1)1 

0  023 

025 

26 

29 

045 

4.9 

53 

58 

1  32 

14.5 

18 

32 

56 

026 

4.6 

27  3 

300 

464 

51 

0  09 

(0-1)1 

0015 

017 

009 

(0-1)1 

0015 

017 

26 

29 

066 

7  25 

79 

87 

063 

696 
327  6 

'  There  are  no  capital  costs  or  operating  arnj  maintenarKe  costs  associated  with  this  collection  of  information 
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2  A  one-time  burden  for  setting  up  a  recordkeeping  system  which  rapidly  links  information  regarding  the  specimen  archive  the  recipient's  med- 
ical records,  and  source  animals 

3  Monitoring  for  sentinel  animals  (subset  representative  of  herd)  plus  all  source  animals.  There  are  approximately  6  sentinel  animals  per  herd  x 
1  herd  per  facility  x  18  facilities  =  108  sentinel  animals.  There  are  approximately  58  source  animals  per  year  (see  footnote  6  of  this  table)  108  + 
58  =  1 66  monitoring  records  to  document. 

"Necropsy  for  animal  deaths  of  unknown  cause  estimated  to  be  approximately  4  per  herd  per  year  x  1  herd  per  facility  x  18  facilities  =  72 

^  Has  not  occurred  in  the  past  5  years  and  is  expected  to  continue  to  be  a  rare  occurrence 

6  On  average  2  source  animals  are  used  for  preparing  xenotransplantation  product  material  for  one  recipient  The  average  number  of  source 
animals  is  2  source  animals  per  recipient  x  29  recipients  annually  =  58  source  animals  per  year  (See  footnote  5  of  table  3  of  this  document ) 

^FDA  estimates  there  are  approximately  12  clinical  centers  doing  xenotransplantation  procedures  x  approximately  25  health  care  wort^ers  in- 
volved per  center  =  300  health  care  workers 

8  Fifty-eight  source  animal  records  -t-  29  recipient  records  =  87  total  records. 


Because  xenotransplantation  is  a 
relatively  new  area  of  medical  science, 
potential  problems  and  adverse  effects 
are  not  well  known.  Because  of  the 
potential  risk  for  cross-species 
transmission  of  infectious  agents  from 
source  animals  to  patients,  their  close 
contacts,  and  the  general  public  and  the 
latency  period  of  known  human 
pathogenic  persistent  virus,  the 
guideline  recommends  that  health 
records  be  retained  for  50  years.  Since 
these  records  are  medical  records,  the 
retention  of  such  records  for  up  to  50 
years  is  not  information  subject  to  the 
PRA  (5  CFR  1320.3(h)(5)).  Also,  because 
of  the  limited  number  of  clinical  studies 
with  small  patient  populations,  the 
number  of  records  is  small  and, 
therefore,  the  capital  and  operating  costs 
are  expected  to  be  insignificant  at  this 
time. 


Many  of  the  information  collections 
described  in  this  guideline  are  not  new 
and  can  be  found  under  existing 
regulations  and,  therefore,  are  not 
included  in  the  hour  burden  estimates 
in  tables  1  through  4  of  this  document. 
These  information  collections  are 
included  under  the  regulations  and 
approved  under  the  OMB  control 
numbers  as  follows:  (1)  "Current  Good 
Manufacturing  Practice  for  Finished 
Pharmaceuticals,"  21  CFR  211.1  through 
211.208,  approved  under  OMB  control 
number  0910-0139;  (2)  "Investigational 
New  Drug  Application,"  21  CFR  312.1 
through  312.160,  approved  imder  OMB 
control  number  0910-0014;  and  (3) 
information  included  in  a  license 
apphcation,  21  CFR  601.1  through 
601.3,  approved  under  OMB  control 
number  0910-0124.  (Although  it  is 
possible  that  a  xenotransplantation 


product  may  not  be  regulated  as  a 
biological  product  (e.g.,  it  may  be 
regulated  as  a  medical  device),  FDA 
believes,  based  on  its  knowledge  and 
experience  with  xenotransplantation, 
that  any  xenotransplantation  product 
subject  to  FDA  regulation  within  the 
next  3  years  will  most  likely  be 
regulated  as  a  biological  product.) 
However.  FDA  recognized  that  some  of 
the  information  collections  go  beyond 
approved  collections;  assessments  for 
these  burdens  are  included  in  tables  1 
through  4. 

In  table  5  of  this  docimient,  FDA 
identifies  those  collection  of 
information  activities  that  are  already 
encompassed  by  existing  regulations  or 
are  consistent  with  voluntary  standards 
which  reflect  industry  practice. 


Table  5.— Collection  of  Information  Required  by  Current  Regulations  and  Standards 


PHS  Guideline 
Section 


2.2  1 

25 

3.1  1  and  3  1.6 

3.1.8 

322 

323 

3.2.4 


3.2.5.  3  4.  and 

3.4.1 
32.6 
33.3 
3.6.1 
36.2 
364 
3.7.1 

4.1.1 


4.1  2 
4  1.2.2 

4  1.2.3 
4.2.2.1 
4.2.3.1 


Description  of  Collection  of  Information  Activity 


Document  off-site  collatx>ratlons 
Sponsor  ensure  counseling  patient  -i-  family  +  contacts 
Document  well-characterized  health  history  and  lineage  of  source  animals 
Registration  with  and  import  permit  from  the  Centers  for  Disease  Control  and  Preven- 
tion 
Document  collaboration  with  accredited  microt>iology  labs 
Procedures  to  ensure  the  humane  care  of  animals 

Procedures  consistent  for  accreditation  by  the  Association  for  Assessment  and 
Accreditation  of  Laboratory  Animal  Care  Intematlonal  (AAALAC  International)  and 
consistent  with  the  National  Research  Council's  (NRC)  Guide 

Herd  health  maintenarKe  and  surveillance  to  be  documented,  available,  and  in 
accordance  with  documented  procedures;  record  standard  veterinary  care 

Animal  facility  SOP's 

Validate  assay  mettKXJs 

Procurement  and  processing  of  xenografts  using  documented  aseptic  conditions 

Devek>p,  implement,  and  enforce  SOP's  for  procurement  and  screening  processes 

Communicate  to  FDA  animal  necropsy  findings  pertinent  to  health  of  recipient 

PHS  specimens  to  be  linked  to  health  records;  provide  to  FDA  justification  for  types  of 
tissues,  cells,  and  plasma,  and  quantities  of  plasma  and  leukocytes  collected 

Surveillance  of  xenotransplant  recipient;  sponsor  ensures  documentatkjn  of 
surveillance  program  llfe-kxig  Oustify  >2  yrs);  investigator  case  histories  (2  yrs. 
after  investigation  Is  discontinued) 

Sponsor  to  justify  anrKXjnt  and  type  of  reserve  samples 

System  for  prompt  retrieval  of  PHS  specimens  and  linkage  to  medical  records 
(recipient  and  source  animal) 

Notify  FDA  of  a  clinical  episode  potentially  representing  a  xenogeneic  infection 

Document  collat>oratK>ns  (transfer  of  obligation) 

Develop  educational  materials  (sponsor  provides  investigators  with  infomiatlon  need- 
ed to  conduct  investigation  property) 


21  CFR  Section  (unless  otherwise 
stated) 

312.52 

312.62(c) 

312.23(a)(7)(a)  and  211.84 

42  CFR  71.53 

312.52 

9  CFR  parts  1 ,  2.  and  3  and  PHS 

Polk:yi 
AAALAC  Intematlonal  Rules  of 

Accreditations  and  NRC  Guide^ 

211.100  and  211  122 

PHS  Policy^ 

211.160(a) 

211.100  and  211  122 

211.84(d)  and  211.122(c) 

312.32(c) 

312.23(a)(6) 

312.23(a)(6)(iii)(f)  and  (g).  and 
312.62(b)  and  (c) 


211,122 

312.57(a) 

312.32 

312.52 

312.50 
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Table  5. — Collection  of  Information  Required  by  Current  Regulations  and  Standards — Continued 


PHS  Guideline 
Section 


^ 


Description  of  Collection  ol  Information  Activity 


21  CFR  Section  (unless  otherwise 
stated) 


43 


Sponsor  to  keep  records  of  receipt,  shipment  and  disposition  of  investigative  drug, 
investigator  to  keep  records  ot  case  histones 


312  57  and  312  62(b) 


'The     Public  Health  Service  Policy  on  Humane  Care  and  Use  of  Laboratorv  Animals     (http   'www  grants  nih  gov/grants/olaw/references 
pjhspd  htm) 
^  AAALAC  International  Rules  of  Accreditation  (http   'www  aaalac  orgi'html/rules  html) 
iThe  NRC's    Guide  lor  the  Care  and  Use  of  Laboratory  Animals    (1996) 


II.  Electronic  Access 

Persons  with  aice.ss  to  the  Intt'rnet 
may  obtain  the  guideline  at  httpA' 
www.fda.gov/rber/guidelines  htm 

Dated   May  2  t,  2(M)0. 
William  K.  Hubbard, 

Senior  Assoriiitf  (.'(j/ruucs/nnrr  Iit  I'i  '/i.  v 
Pianning.  and  U-f(ishition 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[FDA  225-99-7000] 

Memorandum  of  Understanding 
Between  the  Food  ar>d  Drug 
Administration,  ttte  Centers  for 
Disease  Control  and  Prevention,  ttie 
U.S.  Department  of  Agriculture,  the 
U.S.  Department  of  Defense,  and  the 
Environmental  Protection  Agency 

AGENCY:  Food  and  Drug  Administration, 

HHS 

ACTION:  Notice 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  providing 
notice  of  a  memorandum  of 
understanding  (MOU)  between  FDA.  the 
('enters  for  Disease  Control  and 
Prevention,  the  U.S.  Department  of 
Agriculture,  the  U.S.  Department  of 
Defense,  and  the  Environmental 
Protection  Agency.  The  purpose  of  the 
MOU  is  to  establish  an  interagency 


coordinating  committee  on  animal 
production  and  food  health  with  the 
goal  of  improving  animal  and  public 
health 

DATES:  The  agreement  became  effective 
November  17.  1999. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  C  Livingston,  Center  for 
Veterinarv-  Medicine  (HFV-1),  Food  and 
Drug  Administration.  7500  Standish  PI.. 
Rockville,  MD  20855,  301-594-5903. 

SUPPLEMENTARY  INFORMATION:  In 

accordance  with  21  CFR  20.108(c), 
which  states  that  all  written  agreements 
and  MOU's  between  FDA  and  others 
shall  be  published  in  the  Federal 
Register,  the  agencv  is  publishing  notice 
of  this  MOU 

Dated:  Md\  19.  2000 
William  K.  Hubbard, 

Senior  Associate  (jyminissiuner  tor  Polity. 
Planning,  and  Legislation. 

The  MOU  is  set  forth  in  its  entirety  as 
follows: 

BILUNG  CODE  4160-01-f 
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MOU   225-99-7000 


MEMORANDUM  OF  UNDERSTANDING 

Between  The  Following  Departments  and  Agencies 

THE  UNITED  STATES  DEPARTMENT  OF  AGRICULTURE 

AGRICULTURAL  MARKETING  SERVICE 

AGRICULTURAL  RESEARCH  SERVICE 

ANIMAL  AND  PLANT  HEALTH  INSPECTION  SERVICE 

COOPERATIVE  STATE  RESEARCH,  EDUCATION,  AND  EXTENSION  SERVICE 

ECONOMIC  RESEARCH  SERVICE 

FOOD  SAFETY  AND  INSPECTION  SERVICE 

FOREIGN  AGRICULTURAL  SERVICE 

GRAIN  INSPECTION,  PACKERS  AND  STOCKYARDS  ADMINISTRATION 

OFFICE  OF  RISK  ASSESSMENT  AND  COST-BENEFIT  ANALYSIS 

And 

THE  DEPARTMENT  OF  HEALTH  AND  HUMAN  SERVICES 

CENTERS  FOR  DISEASE  CONTROL  AND  PREVENTION 

and  the 

FOOD  AND  DRUG  ADMINISTRATION  (FDA) 

including  FDA's 

CENTER  FOR  FOOD  SAFETY  AND  APPLIED  NUTRITION 

CENTER  FOR  VETERINARY  MEDICINE 


And 


THE  DEPARTMENT  OF  DEFENSE 

UNITED  STATES  ARMY  VETERINARY  SERVICE 


And 


ENVIRONMENTAL  PROTECTION  AGENCY 

OFFICE  OF  PREVENTION,  PESTICIDES,  AND  TOXIC  SUBSTANCES 

and  the 
OFFICE  OF  WATER 

REUTIVETO 


INTERAGENCY  COORDINATING  COMMITTEE  ON  ANIMAL  PRODUCTION  AND 

FOOD  SAFETY 
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The  parties  to  this  Memorandum  of  Understanding  are  the  following  agencies  of  the 
United  States  Department  of  Agriculture  the  Agricultural  Marketing  Service,  the 
Agricultural  Research  Service,  the  Animal  and  Plant  Health  Inspection  Service,  the 
Cooperative  State  Research,  Education  and  Extension  Service,  the  Economic  Research 
Service,  the  Food  Safety  and  Inspection  Service,  the  Foreign  Agricultural  Service,  the 
Grain  Inspection,  Packers  and  Stockyards  Administration,  and  the  Office  of  Risk 
Assessment  and  Cost-Benefit  Analysis,  the  following  agencies  of  the  Department  of 
Health  and  Human  Services  the  Food  and  Drug  Administration's  Center  for  Food  Safety 
and  Applied  Nutrition  and  Center  for  Veterinary  Medicine,  and  the  Centers  for  Disease 
Control  and  Prevention,  the  Department  of  Defense's  United  States  Army  Veterinary 
Service,  and  the  Environmental  Protection  Agency's  Office  of  Prevention,  Pesticides,  and 
Toxic  Substances  and  the  Office  of  Water, 

WHEREAS,  the  parties  to  the  Memorandum  of  Understanding  agree  that  the  public 
policy  issues  surrounding  food  animal  and  public  health  and  the  marketing  of  food 
animals  are  integral  to  the  work  of  each  of  the  parties, 

WHEREAS,  the  parties  recognize  that  food  animal  production  practices  including 
production  of  livestock,  poultry,  eggs,  and  farm-raised  fish  may  impact  food  safety, 

WHEREAS,  it  is  important  to  the  success  of  the  mission  of  each  of  the  parties  that  each 
party  know  about  food  safety  activities  being  undertaken  by  other  parties  and  that  the 
such  activities  of  each  of  the  parties  be  coordinated, 

WHEREAS,  President  William  J  Clinton  has  challenged  those  federal  agencies  involved 
in  food  safety/public  health  to  build  consensus  and  to  identify  opportunities  to  better  use 
their  collective  resources  and  expertise,  and  to  strengthen  partnerships  with  all 
stakeholders, 

WHEREAS,  the  parties  to  this  agreement  recognize  the  fundamental  relationship 
between  food  safety  and  public  health  and  food  animal  health  and  production  practices, 

THEREFORE,  the  parties  to  this  Memorandum  of  Understanding  agree  to  cooperate 
through  an  orderly  exchange  of  information,  jointly  held  meetings,  and  the  appointment 
of  liaison  personnel  and  committees  to  gather  and  exchange  background  information 
relating  to  individual  agency  policies  or  use  in  risk  analysis,  to  exchange  information 
about  ongoing  agency  activities,  and  to  increase  interaction  among  food  animal  health 
and  public  health  experts  with  the  goal  of  improving  animal  and  public  health,  and  for 
other  purposes  in  the  interest  of  the  parties  to  improve  the  safety  of  food  produced  from 
animals 


I. 


RATIONALE 


All  federal  agencies  share  a  common  objective  of  serving  the  American  public    Although 
each  agency  has  a  defined  set  of  responsibilities,  it  is  only  when  they  work  in  harmony 
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that  the  government  is  most  efficient    The  safety  of  food  depends  upon  the  integrated 
efforts  of  those  agencies  responsible  for  animal  health,  animal  production,  human  health 
and  food  derived  from  livestock  and  aquaculture,  including  animal  production  practices 
on  land  and  in  water  which  may  impact  food  safety    The  complexity  of  the  farm-to-table 
chain  requires  communication,  coordination  and  cooperation  among  all  these 
organizations  in  order  to  efficiently,  effectively  and  rapidly  achieve  respective  goals  as 
well  as  to  provide  consumers  with  the  safest,  most  abundant  and  economical  food  supply 
in  the  world. 

Examples  of  this  approach  include  the  1997  Presidential  Food  Safety  Initiatives  on 
produce  and  animal  products.  Therein,  the  President  directed  the  many  involved  agencies 
to  work  cooperatively  to  develop  systems  improving  food  safety 

The  signatory  agencies  to  this  Memorandum  of  Understanding  share  a  common  interest 
in  maintaining  a  safe,  wholesome  and  affordable  food  supply  While  each  signatory's 
mission  area  may  focus  on  different  aspects  of  animal  production  and  food  safety,  the 
agencies  agree  that  sharing  food  safety  information,  coordinating  activities,  and 
improving  collaboration  will  collectively  enhance  the  success  of  each  agency's  mission. 


U. 


RELATIONSHIPS  OF  PARTIES 


The  Agricultural  Marketing  Service  (AMS),  USDA,  administers  standardization, 
grading,  certification,  promotion,  and  regulatory  programs    Grading  and  classification 
services  are  provided  to  certify  the  grade  and  quality  of  meat,  egg  and  poultry  products. 
See2\  use,  601  et  seq.,  451  et  seq  ,  and  1031  et  seq  These  grading  services  are 
provided  to  buyers  and  sellers  of  live  cattle,  swine,  sheep,  poultry,  rabbits,  and  other 
meat,  egg  and  poultry  products.  These  services  are  voluntary  and  provided  upon  request 
on  a  fee-for-service  basis    The  AMS  also  administers  the  Pesticide  Data  Program,  in 
cooperation  with  States,  in  which  fresh  fhiits  and  vegetables  are  sampled  and  analyzed 
for  pesticide  residues  See  7  US  C  136i-l .  Under  a  government-wide  quality  assurance 
program,  AMS  is  responsible  for  developing  specifications  for  government  procurement 
of  food  used  by  the  military  and  for  civilians.  The  AMS  is  responsible  for  the 
development  of  an  efficient  agricultural  transportation  system  for  rural  America  See  7 
use  1622    The  system  begins  at  the  farm  gate  and  moves  agricultural  and  other  rural 
produas  through  the  Nation's  highways,  railroads,  etc,  into  domestic  and  international 
marketplaces.  The  AMS  is  also  developing  national  organic  standards.  See  7  U  S  C 
6501-6522 


The  Agricultural  Research  Service  (ARS),  USDA,  is  responsible  for  carrying  out 
research  programs  to  assist  other  USDA  agencies  in  meeting  their  statutory  objectives 
Accordingly,  it  is  responsible  for  developing  research  methodologies  relating  to  both 
animal  health  and  animal  production  food  safety. 

The  Animal  and  Plant  Health  Inspection  Service  (APHIS),  USDA,  was  established  to 
conduct  regulatory  and  control  programs  to  protect  and  improve  animal  and  plant  health 
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The  agency  administers  Federal  laws  and  regulations  pertaining  to  plant  and  animal 
heilth  and  quarantine,  and  the  control  and  eradication  of  plant  and  animal  pests  and 
diseases    APHIS  is  authorized  to  cooperate  with  State  and  local  jurisdictions  in  achieving 
these  objectives. 

The  Center  for  Food  Safety  and  Applied  Nutrition  (CFSAN),  Food  and  Drug 
Administration  (FDA),  US  Department  of  Health  and  Human  Services  (USHHS),  is 
charged  with  enforcement  of  the  Federal  Food,  Drug  and  Cosmetic  Act  (FD  &  C  Act),  21 
use  301  et.  seg.,  and  the  Public  Health  Service  Act  42  U  S  C  201  et  seg  ,  Under  the 
FD  &  C  Act,  CFSAN  is  responsible  for  the  regulation  of  foods  for  human  consumption 
and  cosmetics    The  mission  of  the  center  is  to  ( 1)  ensure  that  food  is  safe,  (2)  emphasize 
a  preventive  approach  to  protecting  public  health,  (3)  promote  sound  nutrition,  (4)  ensure 
that  food  and  cosmetic  products  are  honestly  and  accurately  labeled,  and  (5)  encourage 
industry  innovation  while  upholding  safety  standards  and  maintaining  consumer 
protection    CFSAN  has  responsibility  for  ensuring  the  general  safety  and  wholesomeness 
of  all  human  food  except  meat,  poultry  and  egg  products 

The  Centers  for  Disease  Control  and  Prevention  (CDC)  of  USHHS  is  the  Federal 
agency  charged  with  protecting  the  public  health  of  the  Nation  by  providing  leadership 
and  direction  to  prevent  and  control  diseases  and  other  preventable  conditions  and  to 
respond  to  public  health  emergencies  pursuant  to  Section  301  of  the  Public  Health 
Service  Act  (42  U  S  C  241 )    It  is  composed  of  1 1  major  operating  components  including 
the  National  Center  for  Infectious  Diseases    The  CDC  administers  national  programs  for 
the  prevention  and  control  of  communicable  and  vector-borne  diseases,  injury,  and  other 
preventable  conditions    CDC  develops  and  implements  programs  in  chronic  disease 
prevention  and  control  in  consultation  with  State  and  local  health  departments 

The  Center  for  Veterinary  Medicine  (CVM),  FDA,  USHHS,  has  responsibility  under 
the  Federal  FD  &  C  Act  for  regulation  of  animal  drugs  and  feeds,  including  the  premarket 
approval  of  veterinary  drugs  and  feed  additives,  and  regulating  the  manufacture  and 
distribution  of  animal  drugs  and  feeds    Before  approving  an  animal  drug,  CVM  reviews 
the  sponsor's  data  to  assure  the  drug's  effectiveness  as  well  as  safety  to  the  animal  being 
treated  and  to  humans  consuming  food  derived  from  animals  treated  with  the  drug    To 
assure  human  food  safety,  CVM  sets  safe  concentration  and  tolerance  levels  for  the 
approved  drugs  that  may  appear  in  animal  tissue  at  the  time  of  slaughter  and  investigates 
violations  of  residues  above  safe  tolerance  levels   CVM  also  ensures  that  animal  feed  is 
safe  and  wholesome  and  is  free  of  illegal  drug,  pesticide,  and  industrial  chemical 
residues    To  address  the  potential  public  health  risks  from  antibiotic  resistant  pathogens 
and  resistance  genes,  in  1996  CVM  established  and  coordinated  the  National 
Antimicrobial  Resistance  Monitoring  System  (NARMS).  a  collaboration  between  FDA, 
CDC  and  USDA/ARS    NARMS  currently  monitors  shifts  in  susceptibility  to 
antimicrobial  drugs  among  Salmonella  from  animal  isolates  and  Salmonella,  E.  coli  0157 
and  Campylobacter  from  human  isolates    CVM  plans  to  greatly  expand  the  program 
under  the  Food  Safety  Initiative 
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The  Cooperative  State  Research,  Education,  and  Extension  Service  (CSREES), 
USDA,  links  the  research  and  education  resources  and  activities  of  USDA  and  works 
with  educational  institutions  in  each  state  and  territory   CSREES  provides  focus  to 
advance  a  global  system  of  research,  extension,  and  higher  education  in  food  and 
agricultural  sciences  and  in  related  environmental  and  human  sciences    The  CSREES 
mission  emphasizes  partnerships  with  the  public  and  private  sector  to  maximize  the 
effectiveness  of  limited  resources 

The  Department  of  Defense  (DOD)  also  has  defined  functions  impacting  public  health 
(food  safety).  The  United  States  Army  Veterinary  Service,  the  United  States  Army 
Center  for  Health  Promotion  and  Preventive  Medicine,  and  the  United  States  Air  Force 
Biomedical  Science  Corps  conduct  training  in  public  health,  including  food  safety; 
inspect  and  test  food  processing  facilities  and  delivered  products,  manage  community 
public  health  programs;  and  coordinate  these  programs  with  other  federal  agencies    The 
US  Army  Veterinary  Service  also  participates  in  national/regional  responses  to  natural 
and  disease  emergencies  impacting  public  health,  animal  health,  and  economic  stability 
The  DOD  also  contributes  to  food  safety  through  research  and  surveillance  on  pathogens 
associated  with  the  production  and  consumption  of  foods 

The  mission  of  the  Economic  Research  Service  (ERS),  USDA,  is  to  provide  agricultural 
economic  and  other  agriculture-related  social  science  information  and  analysis  for  public 
and  private  decisions  on  agriculture,  food,  natural  resources,  and  rural  America  issues 
ERS  produces  such  information  for  use  by  the  general  public  and  to  help  the  executive 
and  legislative  branches  of  the  Federal  government  develop,  administer,  and  evaluate 
agricultural  and  rural  policies  and  programs. 

The  Food  Safety  and  Inspection  Service  (FSIS),  USDA,  under  the  authority  of  the 
FMIA,  PPIA,  and  the  EPIA  is  responsible  for  the  wholesomeness  and  safety  of  meat, 
poultry,  and  egg  products  intended  for  human  consumption.  This  is  accomplished  by 
continuous  inspection  at  slaughtering  and  processing  establishments    The  inspections 
include  the  sampling  and  analyzing  of  edible  tissues  taken  from  livestock  and  poultry  at 
the  time  of  slaughter  to  assure  that  meat  and  poultry  do  not  contain  adulterants  such  as 
drugs,  pesticides,  other  industrial  chemicals  and  harmful  foodbome  pathogens    FST  ^  also 
takes  egg  product  samples  to  test  for  Salmonella    FSIS  seeks  to  reduce  the  incidence  of 
foodbome  human  pathogens  on  meat,  poultry  and  egg  products  in  order  to  reduce  the 
incidence  of  foodbome. 


The  Foreign  Agricultural  Service  (FAS),  USDA,  represents  the  diverse  interests  of  US 
farmers  and  the  food  and  agricultural  sector  abroad.  It  collects,  analyzes,  and 
disseminates  information  about  global  supply  and  demand,  trade  trends,  and  emerging 
market  opportunities    FAS  seeks  improved  market  access  for  US  produrts  and 
implements  programs  designed  to  build  new  markets  and  to  maintain  the  competitive 
position  of  US  products  in  the  global  marketplace.  In  addition,  FAS  coordinates  food 
safety  issues  for  USDA  in  Washington,  DC.  and  overseas,  as  they  impact  on  foreign 
trade. 
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The  Grain  Inspection,  Packers  and  Stockyards  Administration  (GEPSA),  USDA, 
plays  a  key  part  in  USDA's  efforts  to  ensure  a  productive  and  competitive  global 
marketplace  for  US  agriculture  products    One  of  GIPSA's  program,  the  Packers  and 
Stockyards  Programs,  ensures  open  and  competitive  markets  for  livestock,  meat,  and 
poultry    The  other  program,  the  Federal  Grain  Inspection  Service,  provides  the  U  S 
grain  market  with  Federal  quality  standards  and  a  uniform  system  for  applying  them 
GIPSA,  as  an  impartial  third  party  in  American  agriculture,  helps  ensure  a  fair 
competitive  marketing  system  for  all  involved  in  the  merchandising  of  grain  and  related 
products,  livestock,  meat  and  poultry 

The  Office  of  Risk  Assessment  and  Cost-Benefit  Analysis,  (ORACB A),  USDA,  is  part 
of  the  Office  of  the  Chief  Economist    The  primary  mission  of  ORACBA  is  to  ensure  that 
major  regulations  proposed  by  USDA,  which  primarily  affect  human  health,  safety,  or 
the  environment,  are  based  on  sound  scientific  and  economic  analysis    Besides  assuring 
that  statutory  requirements  for  risk  assessment  are  met,  ORACBA  provides  guidance  and 
technical  assistance  and  coordinates  risk  analysis  work  across  USDA. 

The  US  Environmental  Protection  Agency,  (EPA),  Office  of  Prevention,  Pesticides, 

and  Toiic  Substances  (OPPTS)  is  responsible  for  registering  pesticides,  many  of  which 
control  microorganisms  that  cause  foodbome  illness    Through  ongoing  testing  and 
rigorous  review  of  submitted  data,  OPPTS  ensures  the  efficacy  of  antimicrobial 
pesticides  that  prevent  growth  of  pathogenic  microorganisms  on  raw  agricultural 
commodities  (fruits  and  vegetables)  and  on  certain  surfaces  that  contact  food  during 
processing    These  actions  are  central  to  reducing  the  public's  risk  of  foodbome  disease. 

The  U  S  Environmental  Protection  Agency  (EPA),  Office  of  Water,  is  the  Federal 
Agency  responsible  for  insuring  that  drinking  waters  in  the  United  States  are  safe  for 
human  consumption    Pursuant  to  the  Safe  Drinking  Water  Act,  42  U  S  C  300  (f)  et  seq., 
the  EPA  provides  regulations  on  acceptable  treatment  and  monitoring  of  drinking  water 
from  chemically  or  microbiologically  contaminated  surface  and  ground  water  sources  to 
protect  public  health    Pursuant  to  the  Clean  Water  Act,  33  U  S  C  1251  et  seq  ,  the  EPA 
provides  for  the  protection  of  fi^esh  and  marine  waters  so  they  are  swimmable  and 
fishable    EPA  also  has  responsibilities  for  ensuring  adequate  treatment  and  control  of 
infectious  disease  contaminants  that  may  occur  in  human  and  industrial  wastes,  manures 
and  other  waste  products  that  can  imperil  the  safety  of  ambient  water  resources    EPA 
conducts  nsk  assessments  on  pathogens  in  various  water  exposure  scenarios,  provides 
research  to  develop  analytical  methods,  conducts  evaluation  of  pathogen  occurrence  and 
human  exposure/health  effects,  and  develops  improved  water,  wastewater,  and  biosolids 
treatment  technologies  for  pathogen  reduction  or  elimination 


III. 


Establishment  of  Committee 


The  aforementioned  agencies  and  centers  (hereinafter  "agencies"  or  the  "parties")  agree 
to  establish  an  Interagency  Coordinating  Committee  on  Animal  Production  and  Food 
Safetv 
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rv.       Purpose  and  Function  of  the  Committee 

The  purpose  and  function  of  the  Interagency  Coordinating  Committee  on  Animal 
Production  and  Food  Safety  shall  be: 

(a)  To  provide  a  forum  where  member  agencies  share  information  related  to  food  safety, 
animal  health,  marketing  and  production,  environmental  safety,  research,  educational 
initiatives,  risk  analysis,  policies,  programs  and  other  activities  which  may  potentially 
impact  public  health  and  animal  production  practices 

(b)  To  promote  coordination  of  agency  activities  relating  to  (a)  above,  including 
policy  development,  rulemaking,  educational  initiatives,  risk  analysis  and 
research;  and 

(c)  To  promote  collaboration  whereby  agencies,  where  authorized,  might  enter 
into  joint  activities  which  would  make  the  most  effective  use  of  resources  and 
avoid  unnecessary  duplication  of  activities  relating  to  animal  production 
practices  and  food  safety 


V.         Organization  of  the  Committee 

The  parties  hereby  establish  the  Interagency  Coordinating  Committee  on  Animal 
Production  and  Food  Safety,  which  shall  consist  of  a  Steering  Committee  and  a  General 
Committee. 

The  Steering  Committee  shall  consist  of  one  '■epresentative  from  each  of  the  signatories, 
who  shall  be  appointed  by  the  Agency  Administrator  or  Center  Director  or  other 
authorized  official  of  the  agencies,  who  are  parties  to  this  Agreement    The  Steering 
Committee  provides  leadership  and  logistical  support  for  the  work  of  the  Interagency 
Coordinating  Committee  on  Animal  Production  and  Food  Safety    The  Steering 
Committee  shall  facilitate  and  coordinate  the  activities  of  agencies,  where  the  agencies 
pursue  joint  action    Members  of  the  Steering  Committee  are  the  official  conduit  to  the 
agency  Administrators  or  center  Directors,  as  appropriate,  for  the  determination  of 
whether  an  agency  or  center  shall  commit  resources  for  a  project  or  activity,  in 
accordance  with  each  Agency's  or  Center's  authorities    The  Steering  Committee  may  set 
up  subcommittees  to  coordinate  projects,  as  it  shall  deem  appropriate   The  Chairperson 
of  the  Steering  Committee  shall  be  chosen  by  the  membership  of  the  Steering  Committee 
for  a  one-year  term 

The  purpose  of  the  General  Committee  is  to  provide  a  forum  to  share  information  and  to 
promote  interagency  collaboration  and  coordination  of  issues,  including  those  issues 
prioritized  by  the  Steering  Committee  The  General  Committee  may  make 
recommendations  to  the  Steering  Committee.  The  General  Committee  shall  consist  of 
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representatives  from  each  of  the  member  agencies    The  members  of  the  General 
Committee  shall  be  designated  either  by  the  Agency  Administrator  or  Center  Director,  or 
by  the  member  agency  Steering  Committee  representative,  as  determined  by  each 
member  agency    A  member  agency  may  have  more  than  one  representative  on  the 
General  Committee,  but  no  more  than  three  per  agency  Official  representatives  to  the 
General  C  ommittee  may  ask  appropriate  staffs  of  their  agencies  to  attend  General 
Committee  meetings  to  ensure  adequate  information  sharing    Agencies  that  are  not 
signatones  to  this  Memorandum  of  Understanding  may  become  members  of  the  General 
Committee  upon  application  to,  or  nomination  by  a  signatory  agency,  and  approval  by  the 
Steering  Committee    The  Chairperson  of  the  General  Committee  shall  be  chosen  by  the 
membership  of  the  General  Committee  for  a  one-year  term 

There  shall  be  an  Eiecutive  Secretary  appointed  by  the  Steering  Committee  for  the 
purpose  of  supporting  the  activities  of  the  Interagency  Coordinating  Committee  on 
Animal  Production  and  Food  Safety    The  Executive  Secretary  shall  be  responsible  for 
making  meeting  arrangements,  organizing  committee  and  sub-committee  activities,  and 
publishing  committee  reports 


Vi. 


Sunset  of  the  Committee 


The  Interagency  Coordinating  Committee  on  Animal  Production  and  Food  Safety  will 
cease  to  exist  five  years  after  the  signature  of  all  of  the  parties,  but  may  be  re-authorized 
and  thereby  extended  through  amendment  of  this  Memorandum  of  Understanding  by  the 
signatories 

VII.      General  Provisions 

It  IS  mutually  agreed  and  understood  by  and  among  the  parties  to  this  Agreement  that 

A     Specific  work  projects  or  activities  that  involve  transfer  of  funds,  ser\'ices,  or 
property  among  the  parties  will  require  execution  of  separate  interagency 
agreements,  contingent  upon  availability  of  flinds  as  appropriated  by  Congress 
Each  subsequent  agreement  or  arrangement  involving  transfer  of  funds,  services, 
or  property  among  the  parties  must  comply  with  all  applicable  statutes  and 
regulations,  including  those  statutes  and  regulations  governing  procurement 
activities,  and  must  be  authorized  by  appropriate  statutory  authority 

B    This  Memorandum  of  Understanding  in  no  way  restricts  the  parties  from 
participating  in  similar  activities  or  arrangements  with  other  public  or  private 
agencies,  organizations,  or  individuals 


C    Nothing  in  this  Memorandum  of  Understanding  supersedes  any  other 
memorandum  of  understanding  held  by  any  of  the  participating  agencies 

D    Nothing  in  this  Memorandum  of  Understanding  shall  obligate  the  parties  to 
expend  appropriations  to  enter  into  any  contract  or  other  obligations  Each  party 
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to  this  Memorandum  of  Understanding  shall  handle  its  own  activities  and  utilize 
its  own  resources,  including  expenditure  of  its  own  funds.  This  Memorandum  of 
Understanding  is  neither  a  funds  obligation  or  funds  transfer  document. 

E.  This  Memorandum  of  Understanding  will  become  effective  upon  the  signature 
of  all  of  the  parties  and  shall  remain  in  effect  for  5  years  from  the  date  of 
execution.  This  Memorandum  of  Understanding  may  be  extended  or  amended 
upon  written  request  of  any  party  hereto  and  the  subsequent  written  concurrence 
of  all  of  the  parties.  Parties'  participation  in  the  Memorandum  of  Understanding 
may  be  terminated  by  providing  60-day  written  notice  to  all  the  other  parties. 
Additional  parties  may  be  added  to  this  Memorandum  of  Understanding  with  the 
agreement  of  the  signatones. 

F.  This  Memorandum  of  Understanding  is  intended  only  to  improve  the  internal 
management  of  the  executive  branch  and  is  not  intended  to,  nor  does  it  create  any 
right,  benefit,  or  trust  responsibility,  substantive  or  procedural,  enforceable  at  law 
oi  equity  by  a  party  against  the  United  States,  its  agencies,  its  officers,  or  any 
person. 

G.  The  terms  of  this  Memorandum  of  UndCTStanding  are  not  intended  to  be 
enforceable  by  any  party  other  than  the  signatories. 


The  following  member  agencies  have  agreed  to  the  aforementioned  Memorandum 
of  Understanding  establishing  the  Interagency  Coordinating  Committee  on 
Animal  Production  and  Food  Safety  on  the  dates  set  forth  below. 


APPROVED  AND  ACCEPTED  FOR  THE 
U.S.  DEPARTMENT  OF  AGRICULTURE 
FOOD  SAFETY  AND  INSPECTION  SERVICE 


BY: 


THOMAS  J.  BILLY 
ADMINISTRATOR 
DATE:       ////^/97 


APPROVED  AND  ACCEPTED  FOR  THE 
U.S.  DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 
FOOD  AND  DRUG  ADMINISTRATION 
CENTER  FOR  VETERINARY  MEDICINE 


BY: 


i 


U- 


STEPHEN  F.  S 
DIRECTOR 
DATE: ^ 


V'  V^9 
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APPROVED  AND  ACCEPTED  FOR  THE 
U  S  DEPARTMENT  OF  AGRICULTURE 
AGRICULTURAL  RESEARCH  SERVICE 


P    \, 


BY: 

FLdVO  HORN 
ADMINISTRATOR 

DATE:      S-  15  'I'l 


APPROVED  AND  ACCEPTED  FOR  THE 
US.  DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES,  CENTERS  FOR 
DISEASE  CONTROL  PREVENTION. 
NATIONAL  CENTER  FOR  INFECTIOUS 
DISEASES  / 

BY:     r^QAA^^-^Jy^    PA 


DATE: 


ES  M.  HUGHES 
DIREOTOR/ 


^^. 


APPROVED  AND  ACCEPTED  FOR  THE 
U.S.  DEPARTMENT  OF  AGRICULTURE 
COOPERATIVE  STATE  RESEARCH, 
EDUCATION.  AND  EXTENSION 


SERVICE 


BY:^ 

^COLIEN  HEI^BRAN 
ADMINISTRATOR 
DATE:  DlU^^JiaMi 


(uh\4 


t 


APPROVED  AND  ACCEPTED  FOR  THE 
U.S.  DEPARTMENT  OF  AGRICULTURE 
AGRICULTURAL  MARKETING 
SERVICE  P        /f 

BY: 


ENRIQl 
ADMl 


DATE: 


IGUEROA 
iTO^ 


APPROVED  AND  ACCEPTED  FOR  THE 
U.S.  DEPARTMENT  OF  AGRICULTURE 
GRAIN  INSPECTION,  PACKERS 
AND  STQ<?f^YARDS  ADMINISTRATION 


^AnJb^ 


/  &alxjJ 


FAMES  R.  BAKER 
ADMINISTRATOR 
DATE:      \  -  S>Q-  ^^ 


APPROVED  AND  ACCEPTED  FOR  THE 
U.  S.  DEPARTMENT  OF  DEFENSE 
DEPARTMENT  OF  THE  ARMY 

BY:    >!^^C.M. 

MAJORtiENERAL  JOHN  J.fcuDDY 
DEPUTY  SURGEON  GENERAL 
DATE:       \X-;ii-*\8 


APPROVED  AND  ACCEPTED  FOR  THE 
ENVIRONMENTAL  PROTECTION  AGENCY 
OFFICE  OF  PREVENTION,  PESTICIDES, 
AND  TOXIC  SUBSTANCES 


BY 


SUSAN      H.    WAYLAN^ 


APPROVED  AND  ACCEPTED  FOR  TI  IE 
ENVIRONMENTAL  PROTECTION 
AGENCY 
OFFICI 


DEPUTY    ASSISTANT   ADMINISTRATOR 


DATE: 


Wii 


TU 


BY:_ 

I/CHARLES  FOX 
ASSISTANT.ADMINISTRATOR 


DATE: 


FADMINIST 
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APPROVED  AND  ACCEPTED  FOR  THE 
U.S.  DEPARTMENT  OF  AGRICULTURE 
OFFICE  qs^  RISK  ASSESSMENT  AND  COST 
BENEFI 
BY: 

DIRECT 
DATE:      cST? 


APPROVED  AND  ACCEPTED  FOR  THE 
U.S.  DEPARTMENT  OF  AGRICULTURE 
ECONOMIC  RESEARCH  SERVICI 


BY: 


DATE: 


SUSAN  OFFUTT 
ADMINISTRAT 


APPROVED  AND  ACCEPTED  FOR  THE 
U.S.  DEPARTMENT  OF  AGRICULTURE 
FOREIGN  XGRZOULTURAJ^SERVICE 


BY: 


^ 


APPROVED  AND  ACCEPTED  FOR  THE 
U.S.  DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES.  FOOD  AND 
DRUG  ADMINISTRATION 
CENTER  FOR  FOOD  SAFETY  AND 
APPLIED  NUTRITION 


DATE: 


T^oth^r'J.  Gaivln 
AdrllnlRtrator 


niRtrator     , 


JOSEPH  A.  LE> 
DmECTOR 


DATE: 


¥\ 


'^S 


APPROVED  AND  ACCEPTED  FOR  THE 
US.  DEPARTMENT  OF  AGRICULTURE 
ANIMAL  AND  PLANT  HEALTH 
INSPE(?0lON  SERVICE 

BY: 


'REED 
ISTRATOR 


DATE:  /"^/z  T/^  / 


IFR  Doc.  00-13208  Filed  5-25-00;  8:45  am] 
BILUNC  CODE  4160-01-C 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Indian  Health  Service 

List  of  ReclplenU  of  Indian  Health 
Scholarships  Under  the  Indian  Health 
Scholarship  Program 

The  regulations  governing  Indian 
Health  Care  Improvement  Act  Programs 
(Pub.  L.  94-437)  provide  at  42  CFR 
36.334  that  the  Indian  Health  Service 
shall  publish  annually  in  the  Federal 
Register  a  list  of  recipients  of  Indian 
Health  Scholarships,  including  the 
name  of  each  recipient,  school  and 
tribal  affiliation,  if  applicable.  These 
scholarships  were  awarded  under  the 
authority  of  Sections  103  and  104  of  the 
Indian  Health  Care  Improvement  Act.  25 
U.S.C.  1613-1613a,  as  amended  by  the 
Indian  Health  Care  Amendments  of 
1988.  Pub.  L.  100-713. 

The  following  is  a  list  of  Indian 
Health  Scholarship  Recipients  funded 
under  Sections  103  and  104  for  Fiscal 
Year  1999: 
Abertia.  Lynn  Ann.  Arizona  State 

University,  Pueblo  of  Isleta 
Abies.  Millicent  Elaine,  University  of 

Kansas.  Choctaw  Nation  of  Oklahoma 
Abold-Arellano,  Carol  Ann,  University 

of  South  Dakota.  Oglala  Sioux  of  the 

Pine  Ridge  Reservation 
Adams.  Daniel  Robert.  North  Dakota 

State  University,  Sisseton-Wahpeton 

Sioux  Tribe 
Alexander,  Andrea  Lynn,  Oklahoma 

State  University — Ada,  Seminole 

Nation  of  Oklahoma 
Alexander.  Lisa  Kalliah,  Washington 

State  University /Vancouver  School  of 

Medicine.  Confederated  Tribes  of  the 

Grand  Ronde 
Allen.  Owen  Vera,  Salish  Kootenai 

College,  Confederated  Tribes  of  the 

Colville  Reservation 
Allen.  Toni  Lee.  University  of 

Oklahoma.  Choctaw  Nation  of 

Oklahoma 
Allery-Decoteau.  Crystal  Vemelle, 

Minot  State  University,  Turtle 

Mountain  Band  of  Chippewa  Indians 
Allery,  Cynthia  Ann.  University  of 

North  Dakota.  Turtle  Mountain  Band 

of  Chippewa  Indians 
Allick.  Albert  Philip,  University  of 

Minnesota-Duluth,  Turtle  Mountain 

Band  of  Chippewa  Indians 
Allison.  Rochelle  )ade.  Mesa 

Community  College,  Navajo  Tribe  of 

AZ.  NM.&UT 
Ammesmaki.  Frank  P  .  University  of 

North  Dakota,  Fond  du  Lac  Band — 

MN  Chippewa 
Anderson.  Debbie  Ann,  Salish-Kootenai 

Community  College.  Confederated 

Salish  &  Kootenai  Tribes 


Anderson.  Lisa  Dawn,  College  of  St. 

Scholastica,  Bois  Forte  Band — MN 

Chippewa 
Anderson,  Sandra  Dee,  Mesa 

Community  College.  Navajo  Tribe  of 

AZ.  NM,  &'UT 
Anderson-McMillan,  Tarina  Kay. 

University  of  Southern  Mississippi. 

Mississippi  Band  of  Choctaw  Indians 
Andrews,  Jananna  Dove.  University  of 

Alaska,  Teller  Native  Village 
Antonio,  John  Emery,  University  of  New- 
Mexico — Albuquerque,  Pueblo  of 

Laguna.  NM 
Arneson.  Richelle  Marie.  University  of 

Washington,  Tlingit  &  Haida  Indians 

Tribes,  AK 
Arviso,  Angela,  University  of  New 

Mexico.  Navajo  Tribe  of  AZ.  NM.  & 

UT 
Ashley,  Jeannette,  New  Mexico  State 

University — Las  Cruces,  Navajo  Tribe 

of  AZ.  NM.  &UT 
Atcitty,  Nicole  Robin,  University  of  New 

Mexico — Gallup,  Navajo  Tribe  of  AZ. 

NM.  &UT 
Bacoch.  Michaele,  University  of  the 

Pacific,  Big  Pine  Paiute  Shoshone 
Barber,  Tina,  Northern  Arizona 

University.  Navajo  Tribe  of  AZ,  NM, 

&UT 
Bark,  Linda  Marie.  University  of 

Arkansas,  Confederated  Tribes  of  the 

Colville  Reservation 
Beu-khurst,  Kip,  University  of  New 

Mexico.  Navajo  Tribe  of  AZ.  NM.  & 

UT 
Barnes,  Carmen  Rose,  University  of  New 

Mexico.  Confederated  Salish  * 

Kootenai  Tribes 
Barnes.  Kellie  Elizabeth.  University  of 

Oklahoma,  Chickasaw  Nation  of 

Oklahoma 
Bartholomew,  Michael  Lee.  Dartmouth 

Medical  School,  Kiowa  Of  Oklahoma 
Bartmess,  Valene  Nancy,  University  of 

Oklahoma,  Muskogee  (Creek)  Nation 

of  Oklahoma 
Beard,  R.  Lacy,  University  of 

Oklahoma — Norman,  Choctaw  Nation 

of  Oklahoma 
Begay.  Andreana.  University  of  New 

Mexico — Gallup,  Navajo  Tribe  of  AZ, 

NM,  &UT 
Begay,  Bryant,  Apollo  College,  Navajo 

Tribe  of  AZ.NM.&UT 
Begay,  Helena  Elsie,  Phoenix  College, 

Navajo  Tribe  of  AZ,  NM.  &  UT 
Begay,  Miranda,  University  of  New 

Mexico,  Navajo  Tribe  of  AZ,  NM,  & 

UT 
Begay,  Monica  Calley,  Colorado  State 

University.  Navajo  Tribe  of  AZ.  NM, 

&  irr 

Begay,  Paula  Moiselle,  Weber  State 

University,  Navajo  Tribe  of  AZ.  NM. 

&UT 
Begay,  Sarah  Jane.  New  Mexico 

Highland  University,  Navajo  Tribe  of 

AZ.  NM,  &  UT 


Begay,  Stephanie  Ann,  University  of 

New  Mexico,  Navajo  Tribe  of  AZ,  NM, 

&UT 
Begay.  Stephanie  R.,  University  of  New 

Mexico,  Navajo  Tribe  of  AZ.  NM,  & 

UT 
Begay,  Tamana,  University  of 

California — San  Francisco,  Navajo 

Tribe  of  AZ.NM.&UT 
Begave.  Wahaila  Nizhoni.  University  of 

Utah.  Navajo  Tribe  of  AZ,  NM,  &  UT 
Behymer,  Virginia  May,  University  of 

Alaska — Anchorage,  Aleut 
Belgarde,  Vita  Ann,  University  of  North 

Dakota.  Turtle  Mountain  Band  of 

Chippewa  Indians 
Bell.  lason  Burton.  University  of  North 

Dakota.  Three  Affiliated  Tribes  of  the 

Fort  Berthold  Reservation 
Ben.  Elaine  Ann,  University  of  New 

Mexico.  Navajo  Tribe  of  AZ.  NM,  & 

UT 
Ben,  Lydia,  Northern  Arizona 

University.  Navajo  Tribe  of  AZ,  NM. 

&  UT 
Benally,  Annisa.  New  Mexico  Highland 

University,  Navajo  Tribe  of  AZ.  NM. 

&UT 
Benally.  Cheryl  Lynn.  Pima  Co. 

Community  College.  Navajo  Tribe  of 

AZ,  NM,  &  UT 
Benally  Dorena,  San  Juan  Community 

College,  Navajo  Tribe  of  AZ,  NM,  & 

UT 
Benally,  Max  Joe,  Northern  Arizona 

University.  Navajo  Tribe  of  AZ.  NM. 

&UT 
Benally,  Roraancelita,  University  of 

Arizona,  Navajo  Tribe  of  AZ,  NM,  & 

UT 
Benton,  Mario,  University  of  Arizona/ 

Tucson,  Round  Valley  Indian  Tribes 
Bercier,  Christine  Marie.  University  of 

North  Dakota.  Turtle  Mountain  Band 

of  Chippewa  Indians 
Berg.  Ida,  University  of  Phoenix,  Navajo 

Tribe  of  AZ,NM,&UT 
Berryhill-Baker,  Tishanda  Leigh. 

Northeastern  State  University, 

Muskogee  (Creek)  Nation  of 

Oklahoma 
Bia,  Gabriel  Tyler,  University  of  New 

Mexico.  Navajo  Tribe  of  AZ.  NM,  & 

UT 
Bighorn.  Lisa  Elaine.  University  of 

Colorado — Denver,  Assiniboine  & 

Sioux  of  Fort  Peck.  MT 
Bighorn.  Praire  Rose.  Rocky  Mountain 

College.  Assiniboine  &  Sioux  of  Fort 

Peck.  MT 
Billy.  Vermonica.  San  Juan  Community 

College.  Navajo  Tribe  of  AZ.  NM.  & 

UT 
Blair.  Wendy  Suzanne.  University  of 

Texas  Medical  School  at  San  AJitonio, 

Comanche  of  Oklahoma 
Boatwright,  Melinda  Lea.  East  Central 

University.  Choctaw  Nation  of 

Oklahoma 
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Boloz.  Angelita  Colleen,  University  of 

New  Mexico,  Navajo  Tribe  of  AZ,  NM. 

ftUT 
Boot,  Maryjo,  University  of  Arizona 

College  of  Pharmacy,  Pueblo  of  Zuni 

Tribe,  NM 
Booth,  Geri  Lynn,  Bellin  College  of 

Nursing,  Lac  Courte  Oreilles  Band  of 

Lake  Superior  Chippewa 
Booth.  Loretta  M.  Rie.  Pacific  University 

College,  Cheyenne  River  Sioux 
Bourque-Wilton,  Leanna  Shere,  Lake 

Superior  State  University,  Sault  Ste. 

Marie  Tribe — Chippewa 
Boyd,  Cassandra  Iva,  University  of  New 

Mexico — Gallup,  Navajo  Tribe  of  AZ, 

NM,  &UT 
Bradley,  Stephanie,  East  Carolina 

University,  Eastern  Band  Cherokee  of 

NC 
Brandt,  Julie  Marie,  University  of  the 

Health  Sciences  College,  Iowa  Tribe  of 

KS&NE 
Breland,  Kylie  Lea,  University  of  North 

Dakota,  Turtle  Mountain  Band  of 

Chippewa  Indians 
Briere,  Delmar  Lee,  University  of  North 

Dakota,  Turtle  Mountain  Band  of 

Chippewa  Indians 
Briggs,  Misty  Elaine.  Northeastern  State 

University,  Cherokee  Nation  of 

Oklahoma 
Brinson,  Timothy  James.  East  Central 

University,  Citizen  Band  Potawatomi 

of  Oklahoma 
Briones,  Rosinna,  Arizona  Heart 

Institute  Foundation,  Salt  River  Pima- 
Maricopa  Indian  Community 
Brooks.  Snelly  Beth,  University  of 

Arkansas — Fayetteville,  Cherokee 

Nation  of  Oklahoma 
Brosel,  Conrad  Carl,  University  of 

Wisconsin,  Oneida  of  Wisconsin 
Brown,  Gerald  Ray,  Oklahoma  State 

University,  Cherokee  Nation  of 

Oklahoma 
Brown,  Ryan  David,  University  of 

Oklahoma,  Choctaw  Nation  of 

Oklahoma 
Bruce,  Dawn  Marie,  University  of  North 

Dakota,  Turtle  Mountain  Band  of 

Chippewa  Indians 
Bruce,  Troy  Alan,  Presentation  College, 

Turtle  Mountain  Band  of  Chippewa 

Indians 
Brunoe,  Camella  Lynn,  Oregon  Health 

Sciences  University,  Pueblo  of  Laguna 
Burk,  Kristi  Carroll,  Fort  Lewis  College, 

Alaskan/Not  Specified 
Bumette,  Ronald^  New  Mexico  State 

University,  White  Mountain  Apache 

Tribe 
Bush,  Gerald  Ray,  University  of  Arizona 

College  of  Medicine,  White  Mountain 

Apache  Tribe 
Butterfly,  Glenn  Curtis,  Blackfeet 

Community  College,  Blackfeet  Tribe 
Cain,  Marcia  L.,  University  of  Montana 

School  of  Medicine,  Sitka  Tribe 

Commimity  Association 


Caldwell,  Troy  Tinsley,  University  of 

Oklahoma,  Cherokee  Nation  of 

Oklahoma 
Campbell,  Gabriel  Antonio,  University 

of  North  Dakota,  Confederated  Salish 

&  Kootenai 
Campbell,  Jamie  Renae,  East  Central 

University,  Muskogee  (Creek)  Nation 

of  Oklahoma 
Camplain-Guthrie,  Jamie  Lynn, 

University  of  Oklahoma  Dental 

School,  Choctaw  Nation  of  Oklahoma 
Camplain-Sudderth,  Lisa  Nichole, 

University  of  Oklahoma  Health 

Science  Center,  Choctaw  Nation  of 

Oklahoma 
Carpenter,  April  Rachelle,  University  of 

Oklahoma  HSC,  Chickasaw  Nation  of 

Oklahoma 
Carroll,  Ian  Lome,  University  of 

Washington  School  of  Medicine, 

Alaskan/Not  Specified 
Gary,  Brenda  Lee,  University  of 

Minnesota — Duluth,  Oneida  of 

Wisconsin 
Charles,  Tracey  Roseann,  University  of 

Tennessee — Memphis,  Choctaw 

Nation  of  Oklahoma 
Charlo,  Joseph  Donald,  University  of 

Montana,  Confederated  Salish  & 

Kootenai  Tribes 
Chatter,  Teddy  Duke,  University  of 

Utah,  Navajo  Tribe  of  AZ,  NM,  &  UT 
Chimoni,  Reinette,  University  of  New 

Mexico,  Zuni  Tribe 
Christofferson,  Melissa  Renee,  Bethel 

College,  White  Earth  Band- 
Minnesota  Chippewa 
Chythlook,  William  T.,  Loma  Linda 

University,  Alaskan 
Clancy,  Venessa  Mae,  Salish-Kootenai 

Community  College,  Assiniboine  & 

Sioux  of  Fort  Peck,  MT 
Clark,  Doreen  June,  Carroll  College, 

Barrow  Native  Village 
Clark,  Dorrance  Dean,  University  of 

Michigan  Dental  School,  Assiniboine 

&  Sioux  of  Fort  Peck,  MT 
Clarke,  Alberta,  Dine  College,  Navajo 

Tribe  of  AZ.NM,&UT 
Clauschee-Freeland,  Rachel  Sue,  Grand 

Canyon  College,  Navajo  Tribe  of  AZ, 

NM&UT 
Clay,  Rondella  Evelyn,  East  Central 

Oklahoma  State  University,  Three 

Affiliated  Tribes  of  the  Fort  Berthold 

Reservation 
Cloer-Myers,  Melissa  Lynn,  University 

of  Columbia,  Choctaw  Nation  of 
Oklahoma 
Comnick,  Kymberlee  Rae,  Oregon 
Institute  of  Technology,  Rosebud 
Sioux 
Condon,  William  Roger,  University  of 
Mary,  Standing  Rock  Sioux  ND  and 
SD 
Conners,  Tina  Jean,  State  University  of 
NY/Oswego/St.  Regis  Band  of 
Mohawk  Indians,  NY 


Conter,  Keri  Lee,  Rocky  Mountain 

College,  Crow  Tribe  of  Montana 
Cooper.  April  Deann.  Northeastern  State 

University,  Cherokee  Nation  of 

Oklahoma 
Cooper,  Benjamin  Dale,  Northeastern 

State  University,  Cherokee  Nation  of 

Oklahoma 
Cravatt,  Kymberly  Diona,  University  of 

Oklahoma,  Seminole  of  Oklahoma 
Credo,  Katherine  Morris,  University  of 

Texas  Medical  Branch  at  Galveston, 

Navajo  Tribe  of  AZ,  NM  &  UT 
Crocker-Ericson,  Elizabeth  Marie, 

University  of  Southen  California, 

Cherokee  Nation  of  Oklahoma 
Cromer,  Kelly  Jenise,  Southwestern 

Oklahoma  State  University, 

Cheyenne — Arapaho  of  Oklahoma 
Cruz,  Kelly  Janice  Lynn,  Albuquerque 

Technical  Vocational  Institute,  Pueblo 

of  Acoma 
Cruz,  Mark  Deleon,  University  of  San 

Francisco,  Ysleta  Del  Sui  Pueblo  of 

TX 
Culver,  Jennifer  Lyn,  Oklahoma  State 

University,  Cherokee  Nation  of 

Oklahoma 
Cummings,  James  Jackson, 

Southwestern  Oklahoma  State  Univ., 

Cherokee  Nation  of  Oklahoma 
Cunningham,  Roxie  Kim,  University  of 

Washington,  Nez  Perce  of  Idaho 
Dahlen,  Jencie  Kay,  University  of  North 

Dakota,  Turtle  Mounteiin  Band  of 

Chippewa  Indians 
Damon,  Dezbaa  Altaalkii,  Arizona  State 

University,  Navajo  Tribe  of  AZ,  NM  & 

UT 
Daniels,  Letitia  Renita,  University  of 

Oklahoma,  Seminole  of  Oklahoma 
Daniels,  Virginia,  California  School  of 

Professional  Psychology,  Navajo  Tribe 

of  AZ,  NM&UT 
Daugherty,  Jamie  Suzette,  University  of 

Oklahoma,  Cherokee  Nation  of 

Oklahoma 
Davidson,  Kelly  Ann,  Southern  Illinois 

University — Carbondale,  Aleut,  AK 
Davis,  Allison  Kay,  University  of  North 

Dakota,  Crow  Creek  Sioux  of  South 

Dakota 
Davis,  Brandy  Darlene,  Southwestern 

Community  College,  Eastern  Band  of 

Cherokee  Indians  of  NC 
Davis,  Gloria  Marion,  University  of 

North  Dakota,  Turtle  Mountain  Band 

of  Chippewa  Indians 
Davis,  Lisa  Marie,  University  of  North 
Dakota,  Turtle  Mountain  Band  of 
Chippewa  Indians 
Dawes,  Kari  Elaine,  University  of  Iowa, 

Cherokee  Nation  of  Oklahoma 
De  La  Rosa,  Ofelia  Monique,  University 
of  Oklahoma,  Delaware  of  Oklahoma 
Dean,  Eric  Rae,  Oklahoma  State 
University,  Choctaw  Nation  of 
Oklahoma 
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Deardorff,  Cynthia  Ann.  Oklahoma 

Baptist  University.  Absentee-Shawno« 

Tribe  of  Indians  of  Oklahoma 
Dearman.  Callie  Elizabeth.  Oklahoma 

Baptist  University.  Cherokee  Nation 

of  Oklahoma 
Declay,  Nadia  Lupe.  University  of 

Arizona.  White  Mountain  Apach« 

Tribe 
Decoteau,  Michelle  Germaine.  Minot 

State  University.  Turtle  Mountain 

Band  of  Chippewa  Indians 
Delmar.  Marjorie,  Northern  Arizona 

University.  Navajo  Tribe  of  AZ.  NM  & 

UT 
Delorme.  Angelynn.  Portland  State 

University,  Turtle  Mountain  Band  of 

Chippewa  Indians 
Delorme.  Carolyn  Marie.  North  Dakota 

State  University.  Turtle  Mountain 

Band  of  Chippewa  Indians 
Dement.  Rachel  Leah,  Emor\'  University 

School  of  Medicine,  Oglala  Sioux 

Tribe  of  Pine  Ridge,  SD 
Denson,  Kent  Douglas,  University  of 

Oklahoma.  (Chickasaw  Nation  of 

Oklahoma 
Deshnod,  Sheilah  A  ,  University  of  New 

Mexico,  Navajo  Tribe  of  AZ,  NM  &  UT 
Detmer,  Sandra  Joy,  Modesto  Junior 

College.  Turtle  Mountain  Band  of 

Chippewa  Indians 
Devereaux,  Toni  Lynn.  Salish  Kootenai 

College,  Blackfeet  Tribe.  MT 
Dewbre.  George  Eddie,  Southeastern 

Oklahoma  State  University.  Choctaw 

Nation  of  Oklahoma 
Dickerson.  Daniel  Lee.  College  of 

Osteopathic  Medicine  of  the  Pacific, 

Alaskan 
Dillard.  Ursula  Gwynn,  Harvard 

CoUege/Radcliff  College.  Navajo  Tribe 

of  AZ.  NM,  &  UT 
Dineyazhe.  Frances  Lynn.  University  of 

Arizona,  Navajo  Tribe  of  AZ.  NM,  & 

UT 
Dionne,  Arthur  James,  Minot  State 

University,  Turtle  Mountain  Band  of 

Chippewa  Indians 
Dixon.  Damon  Brian.  University  of 

North  Dakota.  Hopi  Tribe 
Dixon,  Missena  Elizabeth.  Cameron 

University.  Seminole  of  Oklahoma 
Downing.  Leigh  Anne.  University  of 

Texas.  Chickasaw  Nation  of 

Oklahoma 
Dykstra.  Kevin  Duane.  Ohio  State 

University,  Kiowa  of  Oklahoma 
Eagle.  Kathryn  Rae.  University  of 

Arizona  College  of  Medicine.  Three 

Affiliated  Tribes  of  the  Fort  Berthold 

Reservation 
Edwards,  Kerry  Rachelle.  University 

Oklahoma.  (Cherokee  Nation  of 

Oklahoma 
Edwards,  Polly  Ann.  University  of 

Oklahoma.  C.addo  Indian  Tribe  of 

Oklahoma 


Edwards.  Ralph  Casey.  Carl  Albert  State 

of  C^ollege.  Cherokee  Nation  of 

Oklahoma 
Egan,  Leonora  Ann.  Univesity  of  New 

Mexico.  Navajo  Tribe  of  AZ.  NM.  & 

UT 
Elliott.  Billy  Wayne.  Northern  Arizona 

University.  Wyandotte  of  Oklahoma 
Ellis.  Pamela  Renee.  Arizona  State 

University,  Navajo  Tribe  of  AZ.  NM. 

&UT 
Emery.  Charles  Richard.  Duke 

University  Med.  Ctr  Phy  Asst.  Prg.. 

Cheyenne  River  Sioux  Tribe.  SD 
Endischee,  Sophia,  University  of 

Arizona.  Navajo  Tribe  of  AZ.  NM.  & 

UT 
Engavo,  Earlene  Debra.  Central 

Wyoming  College,  Arapaho  Tribe — 

Wind  River 
Eriacho,  Cerelia.  University  of  New 

Mexico — Gallup,  Zuni  Tribe.  NM 
Esalio.  Stacy  Gwen.  University  of  New 

Mexico — Albuquerque.  Zuni  Tribe. 

NM 
Evan.  Mona  Irene,  University  of  Alaska, 

Kake  Organized  Village 
Fairbanks.  Barbara  Ann,  Northwest 

Technical  College.  White  Earth 

Band — MN  Chippewa 
Fields,  Julie  Marie,  University  of  Tulsa. 

Crow  Tribe  of  Montana 
Filteau.  Sarah  Louise,  Bellin  College  of 

Nursing,  Bad  River  Band  of 

Chippewa.  WI 
Fingerlin.  Nancy  Ellen,  University  of 

Oklahoma — Norman.  Chickasaw 

Nation  of  Oklahoma 
Fleming.  Stephani  Rose.  University  of 

Wyoming,  Turtle  Mountain  Band  of 

Chippewa  Indians 
Foldoe,  Debra  Ann,  University  of 

Texas — Arlington.  Minnesota 

Chippewa  Tribe  (6  component 

Reservations) 
Folger,  Gloria.  Weber  State  College. 

Najavo  Tribe  of  AZ.  NM,  &  UT 
Foster.  Shawna  Leann.  Northeastern 

State  University,  Cherokee  Nation  of 

Oklahoma 
Fred.  Alana  Renee.  University  of 

Arizona,  Navajo  Tribe  of  AZ,  NM,  & 

UT 
Freeman.  Michael  Scott.  University  of 

Health  Sciences  College  Osteo  Med, 

Cherokee  Nation  of  Oklahoma 
Freeman.  Ryan  Matthew,  University  of 

Oklahoma.  Muskogee  (Creek)  Nation 

of  Oklahoma 
Frigerio.  Sonya  Renee.  University  of 

New  Mexico.  Choctaw  Nation  of 

Oklahoma 
Fryrear.  C^;arrie  Marie,  Southwestern 

Oklahoma  State  University. 

Chickasaw  Nation  of  Oklahoma 
Gaddy.  Jasmine  Reanna,  Temple 

University.  Navajo  Tribe  of  AZ.  NM. 

&  UT 


Gamble.  Wanda,  Northern  Arizona 

University.  Navajo  Tribe  of  AZ.  NM. 

&UT 
Gardipee.  Walter  Thomas,  University  of 

Montana.  Little  Shell  Tribe  of 

Chippewa/Montana 
Gamess,  Mary.  Northland  College,  Bad 

River  Band  of  the  Lake  Superior  Tribe 

of  Chippewa 
Gashytewa.  Carrie  Lynette.  University  of 

New  Mexico — Albuquerque,  Zuni 

Tribe.  NM 
Gillis.  Christopher  Jon.  Minot  State 

University,  Turtle  Mountain  Band  of 

Chippewa  Indians 
Gladstone.  Joseph  Scott,  University  of 

Arizona.  Blackfeet  Tribe.  MT 
Gloshay.  Jr..  Eddie.  University  of 

Arizona.  White  Mountain  Apache 
Glover.  Justin  Mathew,  Oklahoma  State 

University.  Choctaw  Nation  of 

Oklahoma 
Goggles.  Sunny  Rae,  University  fo  North 

Dakota.  Arapahoe  Tribe  of  the  Wind 

River  Reservation 
Goodman.  Gayla  Beth.  University  of 

Maryland.  Kickapoo  of  Oklahoma 
Gordon,  Jennifer  Lynn,  California  Stae 

University.  Red  Cliff  Band  of  Lake 

Superior  Chippewa 
Gordon,  Melissa  Marion,  Montana  State 

University,  Crow  Tribe  of  MT 
Gorman.  Marianita  Elizabeth,  University 

of  New  Mexico.  Navajo  Tribe  of  AZ, 

NM,  &UT 
Goiimeau.  Dean  Anthony.  University  of 

North  Dakota.  Turtle  Mountain  Band 

of  Chippewa  Indians 
Graham,  Sara  Wanbli.  South  Dakota 

State  University.  Oglala  Sioux  Tribe 

of  Pine  Ridge,  SD 
Grant.  Elizabeth  Lee.  St  Vincent 

Hospital  &  Health  Center,  Blackfeet 

Tribe.  MT 
Grant.  Vanissa  Ann,  University  of 

Montana.  Blackfeet  Tribe  MT 
Grass.  Regina.  Oklahoma  University, 

Cherokee  Nation  of  Oklahoma 
Gray,  Elfreida  Ann.  Northern  Arizona 

University,  Navajo  Tribe  of  AZ.  NM. 

&UT 
Gray,  Jason  Charles,  University  of 

Oklahoma  Center.  Choctaw  Nation  of 

Oklahoma 
Gray,  Jennifer  Anne.  Langston 

University,  Osage  of  Oklahoma 
Gray.  Thomas  Kevin,  University  of 

North  Dakota.  Confederated  Salish  & 

Kootenai  Tribes 
Green,  Sarah  Carrol.  University  of 

Oklahoma.  Choctaw  Nation  of 

Oklahoma 
Gregoire.  Wenona  Evonne.  SUNY  at 

Buffalo,  Seneca  Nation  of  New  York 
Grey,  Michael.  University  of  New 

Mexico — Albuquerque,  Navajo  Tribe 

of  AZ.  NM.  &UT 
Guinn,  Heather  Elaine,  Tulsa  Junior 

College.  Muskogee  (Creek)  Nation  of 

Oklahoma 
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Gust.  Kateri  Lyn.  Montana  State 

University — Billings.  Crow  Tribe  of 

Montana 
Guy,  Martina  Rae.  University  of 

Arizona.  Navajo  Tribe  of  AZ,  NM,  & 

UT 
Guyton,  Georgia  Ann,  Rose  State 

College,  Muskogee  (Creek)  Nation  of 

Oklahoma 
Hacker,  John  David.  Hampton  Institute, 

Rosebud  Sioux 
Hager.  Arlette  D.,  Presentation  College, 

Cheyenne  River  Sioux  Tribe 
Hagerty,  Kori  Lynn,  University  of  New 

Mexico,  Blackfeet  Tribe,  MT 
Hall,  Kent  Hartland,  University  of 

Central  Oklahoma,  Citizen  Band 

Potawatomi  of  Oklahoma 
Hall.  Raquel  Ellen.  University  of 

California  Davis,  Coastal  Bank  of  the 

Chumash  Nation 
Hanning,  Laura  Lynn.  University  of 

Montana.  Blackfeet  Tribe.  MT 
Harhut,  Michael  Anthony.  University  of 

Michigan,  Nome  Eskimo  Community 
Harjo,  Jim  B.,  Oklahoma  State 

University,  Muskogee  (Creek)  Nation 

of  Oklahoma 
Harjo,  Rebecca  Ruth,  University  of 

Southern  California,  Muskogee 

(Creek)  Nation  of  Oklahoma 
Hamage,  Julie  Ann,  University  of 

Central  Oklahoma,  Cherokee  Nation 

of  Oklahoma 
Harris,  Leslie  Jo,  University  of  North 

Dakota,  Turtle  Mountain  Band  of 

Chippewa  Indians 
Harrison,  Geniel,  University  of  Utah, 

Confederated  Tribes  of  the  Goshute 
Harrison,  Pierce  Ray,  Arizona  State 

University,  Confederated  Tribes  and 

Bands  of  the  Yakama  Indian  Nation 
Harrison,  Sonya,  University  of  New 

Mexico,  Navajo  Tribe  of  AZ,  NM,  & 

UT 
Harrison,  Stacy  D.,  University  of  New 

Mexico,  Navajo  Tribe  of  AZ,  NM,  & 

UT 
Hassen.  Kathleen  Lois,  Western 

Michigan  University,  Sault  St.  Marie 

Tribe — Chippewa 
Hately,  Mari  Carlin,  University  of 

Washington  School  of  Medicine, 

Alaska 
Haugen,  Julie  Estelle,  Bastyr  University. 

Cherokee  Nation  of  Oklahoma 
Haukass,  Nicole  Marie,  Creighton 

University,  Rosebud  Sioux 
Hawkins,  Amy  Delah,  St.  Gregory's 

University,  Muskogee  (Creek)  Nation 

of  Oklahoma 
Hawkins  Leonard,  Anna  Mildred, 

University  of  Alaska — Anchorage. 

Alaskan 
Hayes-Coons,  Jennifer  Lynn,  Bacone 

College,  Cherokee  Nation  of 

Oklahoma 
Helm,  Melissa  Laquetia,  Carl  Albert 

State  College,  Choctaw  Nation  of 

Oklahoma 


Hemann,  Ryan  David,  Illinois  State 

University,  Assiniboine  &  Sioux 
Henry,  Abraham  John,  Augsburg 

College,  Turtle  Mountain  Band  of 

Chippewa  Indians 
Heiuy,  Douglas  Edward,  Howard 

University,  Navajo  Tribe  of  AZ,  NM, 

&UT 
Henson,  Mike  Allen,  University  of 

Central  Oklahoma,  Comanche  Indian 

Tribe  of  Oklahoma 
Henson-Samuels,  Andrea  Jean,  Bacone 

College,  Cherokee  Nation  of 

Oklahoma 
Hernandez,  Pamela,  University  of 

Southern  California,  Navajo  Tribe  of 

AZ,  NM,  &  UT 
Hernandez,  Ronald  Joseph,  Salish 

Kootenai  College,  Confederated  Salish 

&  Kootenai  Tribes 
Heme,  Erika  Lynn,  State  University  of 

New  York  at  Buffalo.  St.  Regis  Band 

of  Mohawk  Indians 
Hewlett,  lori.  University  of  Colorado  at 

Denver,  Navajo  Tribe  of  AZ.  NM,  & 

UT 
Hill,  Paula  Lynn,  Western  Michigan 

University.  Sault  Ste.  Marie  Tribe 

Chippewa 
Hogue,  Michael  Andrew,  George 

Washington  University,  Choctaw 

Nation  of  Oklahoma 
Holman,  Jason  Grant,  University  of 

Oklahoma — Norman,  Chickasaw 

Nation,  Oklahoma 
Holmes,  Michael  Sterling,  East  Central 

University,  Cheyenne- Arapaho  of 

Oklahoma 
Honaberger,  David  Anthony,  University 

of  Puget  Sound,  Pueblo  of  San  Juan 
Horse,  Lerena  Dawn,  University  of  Utah, 

Confederated  Tribes  of  the  Goshute 
House-Howard,  Irene  A.,  University  of 

New  Mexico,  Navajo  Tribe  of  AZ,  NM, 

&UT 
Houston,  Lindsay  Nicole,  Northeastern 

State  University,  Cherokee  Nation  of 

Oklahoma 
Howeya,  Lori  Ann,  University  of  New 

Mexico,  Pueblo  of  Acoma 
Howling  Wolf,  William  L.,  University  of 

North  Dakota,  Three  Affiliated  Tribes 

of  the  Fort  Berthold  Reservation 
Hudson,  Jacqueline  Coleen,  University 

of  Oklahoma,  Turtle  Mountain  Band 

of  Chippewa  Indians 
Hugues,  Ross  Neil,  University  of  Iowa, 

Shoshone-Baimock  Fort  Hall 
Huie,  Rhonda  Ruth,  University  of 

Oklahoma,  Muskogee  (Creek)  Nation 

of  Oklahoma 
Hull.  Debra  Maney.  Western  Carolina 

University,  Eastern  Band  of  Cherokee 

of  North  Carolina 
Hulse,  Hailey  Vonn,  Truman  State 

University.  Osage  of  Oklahoma 
Huson.  Betty  Ann.  California  State 

University — Sacramento,  Cherokee 

Nation  of  Oklahoma 


Hyden,  Andreana  Dee,  Coconino  County 

Community  College.  Navajo  Tribe  of 

AZ,  NM,  &  UT 
Inge,  Rudi  Heath.  University  of 

Oklahoma,  Choctaw  Nation  of 

Oklahoma 
Ingram,  Dena  Gail,  University  of 

Oklahoma  Health  Sciences  Center. 

Chickasaw  Nation,  Oklahoma 
Interpreter,  Christina  Latui,  Northern 

Arizona  University.  Hopi  Tribe.  AZ 
Irene.  Linda  Patrice,  University  of 

Oklahoma.  Muskogee  (Creek)  Nation 

of  Oklahoma 
Ironmaker.  Cher\'l  Diane,  Montana  State 

University — Northern.  Assiniboine  & 

Sioux  Tribes 
Ivanoff,  Nora  R..  University  of 

Washington,  Alaskan 
Jacobs,  Vivian  Francis,  Cornell 

University,  Cherokee  Nation  of 

Oklahoma 
James.  Gertrude  Ann.  New  Mexico 

Highlands  University,  Navajo  Tribe  of 

AZ,  NM.&UT 
Janis,  Amber  Nicole,  South  Dakota 

University.  Oglala  Sioux  Tribe  of  Pine 

Ridge,  SD 
Jefferson.  Charlotte  Kay,  University  of 

Montana  School  of  Pharmacy,  Crow- 
Tribe  of  MT 
Jensen.  Michelle.  University  of  Arizona, 

Navajo  Tribe  of  AZ,  NM,  &  UT 
Jensen,  Vanessa,  University  of  Arizona. 

Navajo  Tribe  of  AZ.  NM^  &  UT 
Jesse.  IVlichelie,  East  Central  Oklahoma 

State  University,  Citizen  Band 

Potawatomi  of  Oklahoma 
Jim,  Melissa  Ann,  University  of  New 

Mexico,  Navajo  Tribe  of  AZ,  NM.  & 

UT 
Johnson.  Anne  M.,  University  of  Alaska. 

Golovin  Village  (Chinik  Eskimo),  AK 
Johnson,  Beverly  Mae,  University  of 

Washington.  Emmonak  Village 
Johnson,  Damon  Douglas,  University  of 

Alaska,  Confederated  Salish  & 

Kootenai  Tribes 
Johnson,  Jennifer  Michelle,  Oregon  State 

University,  Tlingit  &  Haida.  Central 

Council 
Johnson.  Kevin  Lee,  PIMA  Medical 

Institute — Albuquerque,  Navajo  Tribe 

of  AZ,  NM,  &UT 
Johnson,  Meredith  Leigh.  Oklahoma 

State  University.  Chickasaw  Nation  of 

Oklahoma 
Johnson.  Norman  Chris.  Utah  State 

University,  Sisseton-Wahpeton  Sioux 

Tribe 
Johnson.  Roxanne  Marie.  University  of 

North  Dakota.  Turtle  Mountain  Band 

of  Chippewa  Indians 
Johnson,  Stephanie  Jean.  Medcenter 

One.  PjTamid  Lake  Paiute  Tribe 
Johnson,  Tara  Lee.  Dine  College,  Navajo 

TribeofAZ.  NM.&UT 
Johnson,  Veronica  Renee.  University  of 

New  Mexico,  Navajo  Tribe  of  AZ.  NM. 

&UT 
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Johnson,  Vivian,  California  State 

University,  Navajo  Tribe  of  AZ.  NM, 

*UT 
Joice,  Kelly  A.,  University  of  Kansas — 

Lawrence,  Cherokee  Nation  of 

Oklahoma 
Joines,  John  Clifford,  University  of 

Oklahoma  Health  Sciences  Center, 

Choctaw  Nation  of  Oklahoma 
Jones,  Bemadine  Rose,  Northern 

Arizona  University,  Navajo  Tribe  of 

AZ,  NM,  4  UT 
Jones,  Lillian,  University  of  Phoenix, 

Navajo  Tribe  of  AZ,  NM,  &  UT 
Jones-Pingleton,  Ronda  Kay,  East 

Central  Oklahoma  State,  Choctaw 

Nation  of  Oklahoma 
Jordan,  Michael  James,  Washington 

State  University,  Confederated  Tribes 

of  the  Colville  Reservation 
Jumbo.  Janice,  Northern  Arizona 

University.  Navajo  Tribes  of  AZ.  NM, 

&UT 
Juvinel-Henry,  Loma  Tuanda, 

University  of  Washington, 

Confederated  Tribes  and  Bands  of  the 

Yakama  Indian  Nation 
Kady,  Christiane  Renee,  University  of 

Utah,  Navajo  Tribe  of  AZ,  NM,  4  UT 
Kanawite,  Freida  Mae,  Albuquerque 

Tech-Voc  Institute,  Navajo  Tribe  of 

AZ,  NM,  4  UT 
Kanuho,  Verdell,  Northern  Arizona 

University,  Navajo  Tribe  of  AZ,  NM, 

4UT 
Kaulaity,  Joseph  Jarrell,  University  of 

Arizona,  Navajo  Tribe  of  AZ,  NM,  4 

UT 
Keen,  Octa  Emerald,  Creighton 

University,  Omaha  of  Nebraska 
Keene,  Kristi  Michelle,  Southwestern 

State  College,  Cherokee  Nation  of 

Oklahoma 
Kelley,  Harlan  Hunt,  Southern  Illinois 

University,  Cherokee  Nation  of 

Oklahoma 
Kelley,  Valerie,  Northland  Pioneer 

College,  Navajo  Tribe  of  AZ,  NM,  4 

UT 
King.  Carla  Jean.  Northern  Montana 

College.  Fort  Belknap 
King,  Gloria,  University  of  New  Mexico, 

Navajo  Tribe  of  AZ,  NM,  4  UT 
Kinlecheenie,  Orlinda  Lou,  Northland 

Pioneer  College,  Navajo  Tribe  of  AZ, 

NM,  4UT 
Kirk,  John  Vincent,  Oklahoma  State 

University.  Cherokee  Nation  of 

Oklahoma 
Kitto,  Larrie  Dale,  Strayer  University, 

Choctaw  Nation  of  ciklahoma 
Kjellsen.  Patricia  Lee,  University  of 

Alaska — Anchorage,  Aleut 
Klah,  Josephine,  Northern  Arizona 

University,  Navajo  Tribe  of  AZ.  NM, 

4UT 
Kodaseet,  Patricia,  University  of 

Oklahoma — Norman.  Cheyenne- 

Arapaho  of  Oklahoma 


Krulish.  Arlene  Mary.  University  of 

North  Dakota.  Devils  Lake  Sioux 
Krulish.  Arliss  Marie,  University  of 

North  Dakota,  Devils  Lake  Sioux 
Lamebull,  Melissa  Marie,  University  of 

Hawaii  at  Manoa,  Cheyenne- Arapaho 

Tribes  of  Oklahoma 
Lameman,  Joann,  University  of  Arizona, 

Navajo  Tribe  of  AZ.  NM.  4  UT 
Lamere.  Jennifer  Jo.  University  of 

Central  Oklahoma.  Winnebago  Tribe 

of  Nebraska 
Lampert.  Rebeca  Lynn.  PIMA  County 

Community  College,  Navajo  Tribe  of 

AZ.  NM.  4  UT 
Lane.  Brandie  Lyn,  Montana  State 

University,  Blackfeet  Tribe,  MT 
Lansing,  Letitia,  University  of  New 

Mexico — Albquerque,  Navajo  Tribe  of 

AZ,  NM,  4  UT 
Largo,  Revina,  Brigham  Young 

University,  Navajo  Tribe  of  AZ,  NM, 

4UT 
Lascano,  Terrance  Allen,  University  of 

Oklahoma,  Comanche  of  Oklahoma 
Lasch,  Wilma  Rae.  University  of  Great 

Falls,  Blackfeet  Tribe,  MT 
Latocha,  Demetrius  H..  University  of 

Iowa,  Standing  Rock  Sioux  of  N  4  S 

Dakota 
Lauesen,  Luann  Rae,  University  of 

Alaska,  Gulkana  Village 
Laughter,  Richard  Kim,  University  of 

Utah,  Navajo  Tribe  of  AZ,  NM,  4  UT 
Laurence- Leslie,  Faith  Hope,  Arizona 

State  University,  Navajo  Tribe  of  AZ, 

NM4UT 
Lavender,  Dorcas  Mary,  University  of 

New  Mexico — Albuquerque,  White 

Mountain  Apache  Tribe 
Lawhom,  William  Andrew,  University 

of  Oklahoma,  Cherokee  Nation  of 

Oklahoma 
Lawrence,  Tammy,  University  of  North 

Dakota,  Devils  Lake  Sioux 
Lebeau,  Michael  E.,  University  of  North 

Dakota,  Cheyenne  River  Sioux  Tribe 
Leemhuis.  Stephanie  Brook,  University 

of  Oklahoma,  Cherokee  Nation  of 

Oklahoma 
Lehner,  Joann  Naomi,  Ogalala  Lakota 

College,  Oglala  Sioux  Tribes  of  Pine 

Ridge,  SD 
Lewis,  Rusty  Oswald,  Bismarck  State 

College.  Devils  Lake  Sioux 
Little,  Kendall  Jay,  University  of 

Oklahoma,  Muskogee  (Creek)  Nation 

of  Oklahoma 
Littleghost,  Sheila  May,  Sisseton 

Wahpeton  Community  College, 

Devil's  Lake  Sioux  Tribe,  ND 
Lofgren,  Paul  Arthur,  Johns  Hopkins 

University,  Cherokee  Nation  of 

Oklahoma 
Long,  Lorenda  T.,  University  of  New 

Mexico — Albuquerque,  Navajo  Tribe 

ofAZ,  NM,4UT 
Long-Likeric,  Kendra  Beth,  University  of 

Washington,  Muskogee  (Creek)  Nation 

of  Oklahoma 


Lopez-Martin,  Tanya  Elizabeth,  New 

Mexico  Highlands  University,  Pueblo 

of  Pojoaque,  NM 
Lorentine,  Darra,  University  of  Arizona, 

Tohono  O'odham  Nation  of  Arizona 
Louise,  Linda,  Portland  Community 

College,  Mooretown  Rancheria  of 

Maidu 
Lowrance,  Jody  Lynn,  University  of 

Oklahoma,  Chickasaw  Nation  of 

Oklahoma 
Lowry,  Jessica,  College  of  Charleston, 

Lumbee 
Luebke,  Jeneile  Marie,  University  of 

Wisconsin  Madison,  Bad  River  Band 

of  the  Lake  Superior  Tribe  of 

Chippewa 
Lufkins,  Delvin  Kenneth,  North  Dakota 

State  University,  Sisseton-Wahpeton 

Sioux  Tribe 
Lundgren,  Roberta  Toneena.  University 

of  Washington,  Tulalip  Tribes  of  the 

Tulalip  Reservation 
Lutes,  Crystal  Dawn,  University  of 

Oklahoma  Health  Services  Center, 

Navajo  Tribe  of  AZ,  NM.  4  UT 
Luther.  Deborah  K..  Northern  Arizona 

University,  Navajo  Tribe  of  AZ,  NM. 

4UT 
Mahooty,  Stephanie  Juliet,  Arizona 

State  University,  Zuni  Tribe,  NM 
Manuelito,  Darlene,  University  of  New 

Mexico,  Navajo  Tribe  of  AZ.  NM,  4 

UT 
Mariano,  Karoline  Shirley,  Northern 

Arizona  University.  Navajo  Tribe  of 

AZ.  NM.  4  UT 
Martell-Rondeau.  Christi  Sue,  North 

Dakota  State  University,  Turtle 

Mountain  Band  of  Chippewa  Indians 
Martine,  Cynthia  Ann,  University  of 

North  Dakota,  Jicariila  Apache  Tribe 
Martinez,  Antoinette  Patricia, 

University  of  North  Dakota,  Santa 

Ynez  Band  of  Chumash 
Martinez.  Marie  Jeannette.  University  of 

New  Mexico.  Navajo  Tribe  of  AZ.  NM. 

4UT 
Masayesva.  Brett  G..  University  of 

Arizona.  Hopi  Tribe.  AZ 
Mason.  Cheryl  Lynn,  University  of  New 

Mexico,  Navajo  Tribe  of  AZ,  NM.  A 

UT 
Mason.  Laquita  Joy.  Montana  State 

University.  Three  Affiliated  Tribes  of 

the  Fort  Berthold  Reservation 
Mathis.  Trina  C.  University  of  New 

Mexico.  Navajo  Tribe  of  AZ.  NM,  4 

UT 
Mathison,  Justin  Lee,  Umpqua 

Community  College,  Cow  Creek  Band 

of  Umpqua 
Matthews,  Joshua  Frame,  University  of 

Oklahoma,  Eastern  Band  of  Cherokee 

ofNC 
Maxon,  Jeff  Allen,  North  Dakota  State 

University.  Cheyenne  River  Sioux 
McCarthy,  Vincent  Paul,  University  of 

Arizona,  Comanche  of  Oklahoma 
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McCuistion,  Robin  Edward,  Western 

Washington  University,  Aleut 
McGilbary,  Kristie  Rae,  Seminole  State 

College,  Kiowa  of  Oklahoma 
McGinn,  Michelle  Lee,  New  Mexico 

Highlands  University,  Pueblo  of 

Acuma 
Merchant,  Nicole  Dawn,  Montana  State 

University,  Crow  Tribe  of  Montana 
Miera.  Melissa  Renee,  University  of 

Kansas.  Winnebago  Tribe 
Miles,  Lori  Louise,  University  of  New 

Mexico,  Navajo  Tribe  of  AZ,  NM,  4 

UT 
Miles,  Mary  Kristen.  Northern 

Oklahoma  College,  Osage  of 

Oklahoma 
Miljur-Bryson,  Pamela  Michelle, 

University  of  Anchorage,  Tlingit  4 

Haida,  Central  Council 
Miller,  Marijai,  University  of  Alaska, 

Alaskan 
Monette,  Eugene  Louis,  Turtle  Mountain 

Band  of  Chippewa  Indians 
Montoya,  Danny  Dave,  University  of 

New  Mexico— Gallup,  Navajo  Tribe  of 

AZ,  NM,  &  UT 
Montoya,  Marietta,  University  of  New 

Mexico,  Pueblo  of  Santa  Anna 
Moore,  Kathleen  White,  Trevecca 

Nazarene  University,  Cherokee  Nation 

of  Oklcdioma 
Moore,  Mary  Kathleen,  Oklahoma  State 

University,  Cherokee  Nation  of 

Oklahoma 
Moran,  Kristina  Mae,  Seattle  Central 

Community  College,  Delaware  Tribe 

of  Western  Oklahoma 
Morgan,  Vincent  Dominic,  Arizona  State 

University,  Navajo  Tribe  of  AZ,  NM, 

4UT 
Morris,  Charla  Jean,  University  of  North 

Dakota,  Cherokee  Nation  of  Oklahoma 
Morris,  Elizabeth  Lynette,  University  of 

Oklahoma,  Muskogee  (Creek)  Nation 

of  Oklahoma 
Morrison-Crossland,  Eugena  Shalyn, 

Columbia  Union  College,  Cherokee 

Nation  of  Oklahoma 
Mose.  Paula  Marie.  University  of  New 

Mexico.  Navajo  Tribe  of  AZ.  NM.  4 

UT 
Mose,  Tallethea  Ruth,  University  of 

New  Mexico,  Navajo  Tribe  of  AZ,  NM, 

4UT 
Munoz,  Corey  Steven,  Oklahoma  State 

University — Stillwater,  Cherokee 

Nation  of  Oklahoma 
Murray,  Timothy  M.,  University  of 

Oklahoma  Health  Sciences  Center, 

Choctaw  Nation  of  Oklahoma 
Mushrush,  Stephanie  Ann,  Riverside 

Community  College,  Washoe  Tribe  of 

Nevada  4  California 
Naasz,  Katrina  Hillary,  University  of 

Colorado,  Navajo  Tribe  of  AZ,  NM,  4 

UT 
Nahno-Kerchee,  Walter  Jay,  University 

of  Oklahoma,  Comanche  of  Oklahoma 


Napelee,  Shannon  Kaye,  Arizona  State 

University,  Gila  River  Indian 

Community 
Nason,  Alvin  James,  University  of  North 

Dakota,  Leech  Lake — Minnesota 

Chippewa 
Nauhauser,  Diane  M.,  Kean  University, 

Cheyenne  River  Sioux 
Nelson,  Shannon,  Universitv  of  New 

Mexico — Albuquerque,  Navajo  Tribe 

of  AZ,  NM,  &UT 
Nelson,  Tina  Ann,  Fort  Lewis  College. 

Navajo  Tribe  of  AZ,  NM,  &  UT 
Nelwood,  Carolyn  Dee,  University  of 

New  Mexico— Gallup,  Navajo  Tribe  of 

AZ,  NM,  &  UT 
Nephew,  Lesley  Ellen,  Erie  Community 

College,  Seneca  Nation  of  New  York 
Nez,  Sonya,  Arizona  State  University, 

Navajo'Tribe  of  AZ,  NM.  &  UT 
Nez,  Treva  Freda,  PIMA  Medical 

Institute — Mesa,  Navajo  Tribe  of  AZ, 

NM,4UT 
Nez,  Victoria,  Northern  Arizona 

University,  Navajo  Tribe  of  AZ,  NM, 

&UT 
Nidiffer.  Amber  Lynn,  University  of 

Oklahoma — Norman,  Cherokee  Nation 

of  Oklahoma 
Noisy  Hawk,  Lynelle  Nancy,  University 

of  South  Dakota,  Oglala  Sioux  Tribe  of 

the  Pine  Ridge  Reservation,  SD 
Nunn,  Diana  Lynn,  Oklahoma  City 

Community  College,  Muskogee 

(Creek)  of  Oklahoma 
Old  Hom-Vondall,  Carol  R.,  University 

of  Montana,  Crow  Tribe  of  MT 
Olney,  Elizabeth  Marie,  University  of 

Washington  School  of  Medicine, 

Chippewa  Cree 
Ortiz,  Lisa  Dianne,  Wayne  State 

University,  Cherokee  Nation  of 

Oklahoma 
Ortiz,  Viola  Maria,  New  Mexico  State 

University,  Pueblo  of  Acoma 
Owaleon,  Mona  Lynette,  University  of 

New  Mexico,  Albuquerque,  Zuru 

Tribe.  NM 
Owen,  Mary  June,  University  of 

Minnesota,  Alaskan 
Pablo,  Evangeline,  Northern  Arizona 

University,  Navajo  Tribe  of  AZ,  NM, 

4UT 
Pack,  Bruce  Anthony,  Northeast 

Louisiana  School  of  Pharmacy, 

Cherokee  Nation  of  Oklahoma 
Palacol,  Christie  Kahikuonalani, 

University  of  Oklahoma — Norman, 

Comanche  of  Oklahoma 
Palm,  Toby  James,  Pacific  University 

College,  Cherokee  Nation  of 

Oklahoma 
Paniagua,  Calvin  F.,  Central  Michigan 

University,  Little  Traverse  Bay  Bands 

ofOdawa,MI 
Panteah,  Valda  Marie,  Albuquerque 

Technical  Vocational  Institute,  Zuni 

Tribe,  NM 


Pappan,  Cynthia  Rae.  Creighton 

University,  Turtle  Mountain  Band  of 

Chippewa  Indians 
Paquette.  Jessica  Maureen.  Michigan 

State  University.  Sault  Ste.  Marie 

Band  of  Chippewa  Indians 
Parisien  Anjanette  Marie,  University  of 

North  Dakota.  Turtle  Mountain  Band 

of  Chippewa  Indians 
Parisien,  Audrey  Lee.  Minot  State 

University,  Turtle  Mountain  Band  of 

Chippewa  Indians 
Parisien,  Shanon  Ronnette,  University 

of  North  Dakota,  Turtle  Mountain 

Band  of  Chippewa  Indians 
Parker.  Adrienne,  Mesa  Community 

College,  Navajo  Tribe  of  AZ,  NM,  & 

UT 
Paschall,  Christopher  Matthew. 

University  of  North  Dakota, 

Chickasaw  Nation  of  Oklahoma 
Patnaude,  Lawrence  Andrew.  North 

Dakota  University,  Turtle  Mountain 

Band  of  Chippewa  Indians 
Patten,  Tracie  Lynn,  University  of 

Oklahoma  Health  Sciences  Center, 

Comanche  Indian  Tribe  of  Oklahoma 
Paul,  Jamie  Lee,  Arizona  State 

University.  Navajo  Tribe  of  AZ.  NM, 

4UT 
Payne,  Jewel  Ruby,  Montana  State 

University.  Assiniboine  4  Sioux  of  Ft. 

Peck,  MT 
Peltier,  Crystal  Gayle,  University  of 

North  Dakota,  Turtle  Mountain  Band 

of  Chippewa  Indians 
Pete,  Domell,  Fort  Lewis  College, 

Navajo  of  AZ,  NM,  4  UT 
Peter,  Myma  Elfreida,  University  of 

Washington,  Native  Village  Fort 

Yukon 
Petennan,  Roxanne.  University  of 

Arizona,  Navajo  Tribe  of  AZ,  NM,  4 

UT 
Pewenofkit,  Rowena  Jolene,  University 

of  Central  Oklahoma,  Kiowa  of 

Oklahoma 
Phelps-Parker,  Nancy  Elizabeth, 

University  of  Oklahoma  Health 

Science  Center,  Cherokee  Nation  of 

Oklahoma 
Phillips,  Kristie  Ann,  University  of 

Oklahoma  Health  Science  Center, 

Citizen  Band  Potawatomi  of 

Oklahoma 
Pino,  Michelle  Lynette,  University  of 

New  Mexico,  Navajo  Tribe  of  AZ,  NM, 

4UT 
Pittman,  Larry  Hale,  Ohio  College  of 

Pediatric  Medicine,  Choctaw  Nation 

of  Oklahoma 
Poolaw,  Audrey  Winnie,  Southwestern 

Oklahoma  State  University, 

Comanche  of  Oklahoma 
Poolaw,  John  Thomsis,  University  of 

Oklahoma,  Delaware  Tribe  of  Western 

Oklahoma 
Potts,  Crystal,  Northeastern  State 

University,  Choctaw  Nation  of 

Oklahoma 
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Potts.  Richard  Ray.  University  of 

Michigan.  Clhickasaw  Nation  of 

Oklahoma 
Pretends  Eagle,  Katherine  Nora, 

University  of  North  Dakota,  Sisseton- 

Wahpeton  Sioux  Tribe 
Priest,  Monica  Eve.  DYouville  c;ollege. 

Seneca  Nation  of  New  York 
Purdum.  Stephannie  Lynn,  University 

of  Houston,  Choctaw  Nation  of 

Oklahoma 
Quam,  Zellisha  Alexis,  University  of 

New  Mexico — Albuquerque,  Zuni 

Tribe 
Quoshena,  Tanya  Cojomana,  University 

of  New  Mexico,  Hopi  Tribe 
Radney.  Ruth  W.,  University  of 

California — Bakersfield,  Comanche 

Indian  Tribe  of  Oklahoma 
Ranco,  Mark  Robert.  University  of 

Maine.  Penobscot  Tribe  of  Maine 
Real  Bird.  Lucy  Lee.  University  of 

Oklahoma,  Crow  Tribe  of  Montana 
Reano,  Iris  lane.  University  of  New 

Mexico — Albuquerque.  Pueblo  of 

Santo  Domingo.  NM 
Red  Elk.  Lindsev  Beth,  Gateway 

Community  College,  Assiniboine  tk 

Sioux  Tribes  of  V\.  Peck  Indian 

Reservation.  MT 
Redfox-Freeman.  Elizabeth  Ann.  Idaho 

State  University.  Shoshontf-Brannock- 

Ft.  Hall 
Redstar,  Winters  Benson,  Rockv 

Mountain  College.  Crow  Tribe  of 

Montana 
Redsteer.  Sheila  [anet.  University  of 

Arizona,  Navajo  Tribe  of  AZ,  NM  & 

UT 
Reyhner,  Deborah  Dawn,  University  of 

Colorado.  Comanche  Tribe  of 

Oklahoma 
Ricciardi,  Catherine  loy,  Salish  Kootenai 

College.  Fort  Belknap.  MT 
Riggs.  Randall  Wayne.  University  o{ 

New  Mexico — Gallup.  Cherokee 

Nation  of  Oklahoma 
Ritzhaupt,  Amber,  Northeastern  State 

University,  Eastern  Band — C^herokiH) 

of  North  C.arolina 
Roberts.  Montgomery  Lee,  Oklahoma 

State  University.  Cherokee  Nation  of 

Oklahoma 
Robinson.  Charlene,  University  of 

Arizona,  Navajo  Tribe  of  AZ,  NM.  & 

UT 
Robison.  Kristie  Marie.  Southwestern 

Oklahoma  State  University,  Apache 

Tribe  of  Oklahoma 
Roche.  Patricia  Ann,  California  Slate 

University — Sacramento,  Oglala  Sioux 

Tribe  of  the  Pine  Ridge  Reservation, 

SD 
Rogers.  Brandon  Scott,  Northeastern 

State  University,  Cherokee  Nation  of 

Oklahoma 
Rogers,  Geraldene  Kathy,  Weber  State 

University,  Navajo  Tribe  of  AZ.  NM. 

&  UT 


Rolland.  Geoffrey  Grant,  Oklahoma 

State  L'niversity,  Muskogee  (Creek) 

Nation  of  Oklahoma 
Rouse,  Brant  Philip,  University  of 

Oklahoma,  Cherokee  Nation  of 

Oklahoma 
Rousseau,  Jonni  Ann.  Presentation 

College,  Three  Affiliated  Tribes  of  the 

Fort  Berthold  Reservation 
Rucker,  lennifer  Ann,  University  of 

Oklahoma,  Cherokee  Nation  of 

Oklahoma 
Ruleford,  Maranda  Louisa,  University  of 

Tulsa,  Cherokee  Nation  of  Oklahoma 
Rush.  Chance  Lee,  Oklahoma  Baptist 

University,  Three  Affiliated  Tribes  of 

the  Ft  Berthold  Reservation 
Russell,  [ennie  Lou,  New  Mexico 

Highland  University,  Navajo  Tribe  of 

AZ,  NM,  &  UT 
Russell.  Kim,  Northern  Arizona 

Universitv.  Navajo  Tribe  of  AZ,  NM, 

&UT 
Ryan,  Amv  lo.  University  of  Montana. 

Cherokee  Nation  of  Oklahoma 
Sage.  Delia  June,  Sisseton  Wahpeton 

flommunity  College.  Arapahoe  Tribe 

of  the  Wind  River 
Sahmaunt.  Rebecca  lo.  East  Central 

Oklahoma  .State  Universitv,  Kiowa 

Indian  Tribe  of  Oklahoma 
Sam.  Kimberly  Gayle.  U'niversity  of 

Central  Oklahoma,  Kiowa  Tribe  of 

Oklahoma 
Sanchez,  Janet  Catherine.  New  Mexico 

Highland  Universitv.  White  Mountain 

Apache 
Sandoval.  Wynema  Marie.  New  Mexico 

State  University,  Navajo  Tribe  of  AZ. 

NM.&irr 

Saulque.  [uliann.  Washington  State 

University,  Confodrated  Tribes 

Colville 
Scalpcane.  Annette  Andrea,  Rocky 

Mountain  College.  Crow  Tribe  of 

Montana 
Scalpane-Moore,  Lavonne  Jean,  Salish 

Kootenai  C]ollege,  Northern  Cheyenne 
Scheinesson.  Sheila,  University  of 

Southern  California,  Navajo  Tribe  of 

AZ.  NM.  &  UT 
Schroeder.  Dawn  Marie.  University  of 

North  Dakota.  Turtle  Mountain  Band 

of  Chippewa  Indians 
Scott.  Bobbie  [oe.  Rogers  State 

Universty,  Cherokee  Nation  of 

Oklahoma 
Scott.  Brian  Edward.  University  of 

Tulsa.  Cherokee  Nation  of  Oklahoma 
Seaboy.  Shirley  lean.  Sisseton 

Wahpeton  Community  College.  Crow 

Tribe  of  Montana 
Sealey,  Sandra  Lynnette,  Cameron 

University.  Chickasaw  Nation  of 

Oklahoma 
Seibel.  Gennea  Adelle,  University  of 

North  Dakota,  Three  Affiliated  Tribes 

of  the  Fort  Berthold  Reservation 
Seubert,  Andra  Ruth.  Washington  State 

Universitv.  Nez  Perce  of  Idaho 


Shane.  Allison  Doreen,  South  Dakota 

State  University,  Alaskan 
Shangreau.  Rhiannon  Brook.  Oglala 

Sioux  Community  College.  Oglala 

Sioux  Tribe  of  the  Pine  Ridge 

Reservation,  SD 
Sharp,  Joan.  Salish  Kootenai  College. 

Confederated  Salish  &  Kootenai 

Tribes 
Shepard.  Cristopher  Allen  Joseph, 

Pomona  College.  Alaskan/Not 

Specified 
Shields.  Deborah  Anne.  East  Central  OK 

State  University,  Prairie  Band 

Potawatomi  of  Kansas 
Shipley,  Wade  Paul,  Rocky  Mountain 

College,  Turtle  Mountain  Band  of 

Chippewa  Indians 
Shirley,  Lenora  Jean,  University  of  New- 
Mexico — Albuquerque,  Navajo  Tribe 

of  AZ,  NM,  &  UT 
Shirley,  Stella  Louise.  University  of 

New  Mexico — Gallup,  Navajo  Tribe  of 

AZ,  NM,  &  UT 
Show,  Michelle  Rae,  Montana  State 

University,  Fort  Belknap  Indian 

Community 
Sinclair,  Edward  Jared  Mathew, 

University  of  Montana,  Blackfeet 

Tribe,  MT 
Sirmans,  Jayna  Deneice,  Oklahoma  State 

University,  Choctaw  Nation  of 

Oklahoma 
Skan.  Eric  Christopher,  Washington 

State  University,  Ketchikan  Indian 

Corp 
Skin.  Betty  Erma.  Wayland  Baptist 

University.  Selawik  Native  Village 
Slim.  Geraldine  Ann.  Phoenix  College. 

Navajo  Tribe  of  AZ.  NM.  &  UT 
Sloan.  Adreanne.  New  Mexico 

Highlands  Universitv,  Navajo  Tribe  of 

AZ,  NM,  &  UT 
Sloan,  Rick  Michael  Wesley,  University 

of  Colorado,  Cherokee  Nation  of 

Oklahoma 
Smith,  Barbara  Ann.  University  of  New 

Mexico — Albuquerque.  Navajo  Tribe 

of  AZ,  NM,  &  UT 
Smith.  Crystal  Lee,  University  of 

Oklahoma,  Mississippi  Band  of 

Choctaw 
Smith.  Derek  Haskeltsie,  Brigham 

Young  University,  Navajo  Tribe  of 

AZ.  NM.  &  UT 
Smith.  Elaine  Show.  Montana  State 

University.  Blackfeet  Tribe.  MT 
Smith.  Linda  Ann.  Minot  State  College, 

Turtle  Mountain  Band  of  Chippewa 

Indians 
Smith.  Seneca  Martin.  Southwestern 

Oklahoma  State  University.  Muskogee 

(Creek)  Nation  of  Oklahoma 
Smith.  Sheila  Rena.  University  of 

Oklahoma  Health  Sciences  Center. 

Seminole  of  Oklahoma 
Smith,  Tiffany  Beth,  East  Central 

Oklahoma  State  University.  Cherokee 

Nation  of  Oklahoma 
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Snell,  Jerry  David.  University  of 

Oklahoma  Dental  School,  Cherokee 

Nation  of  Oklahoma 
Spotted  Horse,  Patricia  Jean.  American 

Universitv,  Standing  Rock  Sioux 

Tribe  of  N.  &  S.  Dakota 
Spurlock,  Cory  Stephen.  University  of 

Oklahoma,  Citizen  Band  Potawatomi 

of  OK 
St.  Clair.  Billie  Jo.  North  Dakota  State 

University,  Turtle  Mountain  Band  of 

Chippewa  Indians 
St.  John.  Valdon  John,  University  of 

Mary,  Cheyenne  River  Sioux 
Starbard.  Karla  Rachelle.  University  of 

Nevada.  Craig  Community  College 
Starks,  Rachel  Rose.  Wheaton  College, 

Zuni  Tribe 
Starr,  Suzanne,  Salish-Kootenai 

Community  College,  Northern 

Cheyenne 
Stefaniak,  Yvonne  Chester.  University  of 

New  Mexico — Gallup,  Navajo  Tribe  of 

AZ.  NM,  &  UT 
Stevens,  Andrew  Levi,  University  of 

North  Dakota.  Cheyenne- Arapaho  of 

Oklahoma 
Stewart,  Daryl  Lee,  University  of  New 

Mexico — Gallup,  Navajo  Tribe  of  AZ, 

NM,  &  VT 
Stover,  Patrick  Pete,  University  of 

Oklahoma  Dental  School,  Chickasaw 

Nation  of  Oklahoma 
Strobbe,  Vonne  Kay,  University  of  New 

Mexico — Albuquerque,  Assiniboine  & 

Sioux  of  Fort  Peck.  MT 
Stuck,  Andrew  Timothy  Lewis, 

Universitv  of  Arizona.  Navajo  Tribe  of 

AZ,  NM,  &  UT 
Stump-King,  Glynna  Maiie,  University 

of  New  Mexico — Gallup,  Chippewa 

Cree  Indians  of  RockyBoy.  MT 
Summerlin,  Allen  William^i  University 

of  the  Pacific,  Cherokee  Nation  of 

Oklahoma 
Sutton.  Stephanie,  University  of 

Washington,  Blackfeet  Tribe.  MT 
Swan,  Rhonda,  University  of  Great 

Falls,  Chickasaw  Nation  of  Oklahoma 
Swensen,  Eric  Carl,  University  of  North 

Dakota.  Aleut 
Swift,  Jennifer  Renae.  University  of 

Arizona.  San  Carlos  Apache  Tribe 
Taylor.  Jody  Belinda,  University  of 

North  Dakota,  Cherokee  Nation  of 

Oklahoma 
Teasyatwho,  Arlene  Jean,  University  of 

New  Mexico.  Navajo  Tribe  of  AZ.  NM. 

&UT 
Teller,  Pamela,  Dine  College, 

Narraganset  Indian  Tribe  of  Rhode 

Island 
Teller,  Tanya  Corina.  University  of  New 

Mexico — Albuquerque,  Navajo  Tribe 

of  AZ.  NM.  &UT 
Tenequer.  Valerie  Leigh.  Gateway 

Communitv  College.  Navajo  Tribe  of 

AZ,  NM.  &UT 
Terrell.  Mendy  Renee.  University  of 

Oklahoma-Norman,  Cherokee  Nation 

of  Oklahoma 


Tescier,  Echo,  University  of  California — 

Berkeley.  Citizen  Band  Potawatomi  of 

Oklahoma 
Thomas,  Sheila,  University  of  New 

Dakota,  Turtle  Mountain  Band  of 

Chippewa 
Thomas,  Veronica  Rose,  Mounty  Marty 

College.  Santee  Sioux  of  Nebraska 
Thomason.  Felecia.  University  of  New- 
Mexico — Albuquerque.  Navajo  Tribe 

ofAZ.  NM,  &UT 
Thompson-Lookingback,  Bret, 

University  of  Minnesota,  White  Earth 

Band-Minnesota  Chippewa 
Thrasher,  Amy  Renee.  Northeastern 

State  University.  Choctaw  Nation  of 

Oklahoma 
Todichenney.  Linda  Lee.  Northland 

Pioneer  College,  Navajo  Tribe  of  AZ. 

NM.  &  UT 
Todicheeney.  Rydell,  Arizona  State 

Universitv.  Navajo  Tribe  of  AZ.  NM. 

&UT 
Tolino,  Gerilyn  Ardith,  New  Mexico 

Highlands  Universitv.  Navajo  Tribe  of 

AZ,  NM.  &  UT 
Tom,  Jolene,  Northern  Arizona 

Universitv,  Navajo  Tribe  of  AZ.  NM. 

&UT 
Tommie,  Titania  Leonila,  Arizona  State 

University,  Navajo  Tribe  of  AZ.  NM. 

&UT 
Torres.  Tina  Marie.  Heritage  College, 

Turtle  Mountain  Band  of  Chippew-a 

Indians 
Toya.  Antoinette  Elisia.  Forth  Lewis 

College,  Pueblo  of  Jemez.  NM 
Toya,  Tirzah  Marie,  Albuquerque 

Technical  Vocational  Institute.  Pueblo 

of  Laeima,  NM 
Tracy,  Caroline.  Northern  Arizona 

Universitv.  Navajo  Tribe  of  AZ,  NM, 

&UT 
Tsethlikai,  Cynthia,  University  of  New- 
Mexico,  Zuni  Tribe,  NM 
Tsethlikai,  Nina  Marie,  University  of 

New  Mexico — Gallup,  Zuni  Tribe,  NM 
Tsingine.  Georgia  Lynn.  University  of 

Arizona.  Navajo  Tribe  of  AZ.  NM,  & 

UT 
Tsosie.  Orlando.  Utah  State  Universitv. 

Navajo  Tribe  of  AZ.  NM,  &  UT 
Tsosie,  Veronica  Tonya,  Northern 

Arizona  University,  Navajo  Tribe  of 

AZ,  NM,  &  UT 
Tunnell,  Kimberly  Rennee,  Oklahoma 

State  University.  Kiowa  of  Oklahoma 
Turner.  Rayna  June.  Northern  Oklahoma 

College.  Apache  Tribe  of  Oklahoma 
Turney.  Jarett  Brandon.  Northeastern 

State  University.  Cherokee  Nation  of 

Oklahoma 
TjTier.  Vera  Alene,  University  of 

Oklahoma.  Muskogee  (Creek)  Nation 

of  Oklahoma 
Underwood,  April  Dawn,  Oklahoma 

State  University,  Cherokee  Nation  of 

Oklahoma 
Upshaw.  Juliana.  Northern  Arizona 

University.  Navajo  Tribe  of  AZ.  NM. 

&UT 


Uttchin,  Venus.  University  of 

Oklahoma.  Muskogre  (Creek)  Nation 

of  Oklahoma 
Van  Meter.  Catherine  Leigh.  University 

of  Alabama,  Poarch  Band  of  Creek 

Indians  of  Alabama 
Vandusen,  Terra  Andrea.  Seminole 

State  College.  Cherokee  Nation  of 

Oklahoma 
Vardeman,  Barry-  Keith,  University  of 

Oklahoma — Norman.  Cherokee  Nation 

of  Oklahoma 
Vielle,  Nadine  Marie.  Salish  Kootenai 

Communit\'  College,  Blackfeet  Tribe. 

MT 
Volden.  Minisa  Michelle.  California 

School  of  Psychology.  Cherokee 

Nation  of  Oklahoma 
Vollin.  Marcia  Fay.  University  of 

Montana.  Confederated  Salish  & 

Kootenai  Tribe 
Wahkiimey.  Margie  Maxine,  Cameron 

University,  Comanche  of  Oklahoma 
Walkingstick,  Chanel  Ryan, 

Northeastern  State  University. 

Cherokee  Nation  of  Oklahoma 
Wallace,  Kacey  Leann,  University  of 

Central  Oklahoma.  Choctaw-  Nation  of 

Oklahoma 
Walls,  Andrew  James.  University  of 

Oklahoma  Dental  School.  Choctaw 

Nation  of  Oklahoma 
Waquie.  Monica  Janet,  Albuquerque 

Technical  Vocational  Institute.  Pueblo 

of  Jemez 
Ward.  Sandi  Rae,  Peninsula  College. 

Makah  Indian  Tribe  of  Washington 
Ware,  Brenda  Lee,  Valley  View 

Hospital,  Cherokee  Nation  of 

Oklahoma 
Watford,  Velma  Jean.  Pima  Community 

College.  Navajo  Tribe  of  AZ.  NM.  & 

UT 
Weber,  Shana  Renae.  Michigan  State 

University,  Oneida  of  Wisconsin 
Webster,  Edwin  Quillin,  University  of 

Montana,  Aleut.  AK 
Welch,  Marvel  Andrea,  Western 

Carolina  University,  Eastern  Band- 
Cherokee  of  North  Carolina 
Wells,  Elmer  Bruce,  North  Dakota  State 

University,  Three  Affiliated  Tribes  of 

the  Ft  Berthold  Reservation 
Wells,  Shane,  Southern  Adventist 

University,  Tlingit  &  Haida,  Central 

Council 
Werito,  Jennifer,  University  of  New- 
Mexico — Albuquerque.  Navajo  Tribe 

ofAZ.  NM,  &UT 
West.  Michael  Clinton,  Oklahoma  State 

University.  Choctaw  Nation  of 

Oklahoma 
Westman.  Delana  Denise.  University  of 

Oklahoma,  Cherokee  Nation  of 

Oklahoma 
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Whenler  Sheehy.  Antonia  Loui,  North 

Park.  University,  BiacitftH^t  Trib«!,  MT 
White,  Richard  Kalvin.  University  of 

Utah.  Navajo  Tribe  AZ,  NM.  &  UT 
White,  Sidney  Icjhn.  Marquette 

University,  Oneida  of  Wisconsin 
White  Calfe-Sayier,  Veriee  Key, 

University  of  North  Dakota.  Three 

Affiliated  Tribes  of  the  Ft  Berthold 

Reservation 
Whited,  Stephanie  Lynn,  Uni^'orsity  of 

Southern  Mississippi.  Nenana  Native 

Association 
Whitehair,  Jennifer  |une,  University  of 

North  Dakota,  Navajo  Tribe  of  AZ, 

NM,  &  UT 
Whitehair,  Rosalita  Marie,  University  of 

New  Mexico,  Navajo  Tribe  of  AZ,  NM, 

&UT 
Wilcox.  Amelia  Mae,  University  of 

Phoenix,  Navajf)  Tribe  of  AZ.  NM.  & 

UT 
Willcuts,  Peggy  Sue.  South  Dakota  State 

University,  Rosebud  Sioux 
Willeto,  Virginia.  University  of  New 

Mexico,  Navajo  Tribe  of  AZ.  NM.  & 

UT 
Williams,  Alice.  Cotionino  Community 

College,  Navajo  Tribe  of  AZ.  NM,  St 

UT 
Williams,  Amy  Nicole,  Bartiesville 

Wesleyan  College.  Choctaw  Nation  of 

Oklahoma 
Williams-Begay,  Vanessa.  University  of 

Phoenix,  Navajo  Tribe  of  AZ,  NM.  & 

UT 
Wilson.  Dana  Lynn,  Northland  Pioneer 

College,  Navajo  Tribe  of  AZ.  NM.  & 

UT 
Wilson.  Dena  Lynn.  University  of 

Washington.  Oglala  Sioux 
Wilson.  Mackenzie  Paulette,  University 

of  Arizona.  Navajo  Tribe  of  AZ,  NM. 

&  UT 
Wilson.  Sandra.  University  of  Oklahoma 

Dental  School,  Northern  Cheyenne 
Wing,  Uene  Longknife,  Montana  State 

University,  Assiniboine  &  Sioux 
Winstead,  Quana  Marie.  College  of 

Health  Sciences,  Eastern  Band — 

Cherokee  of  North  Carolina 
Witherspoon.  Lachelle  Linette,  San 

Fransisco  State  University.  Navajo 

Tribe  of  AZ.NM,*UT 
Wood,  Chad  Nathaniel.  University  of 

Utah.  Cherokee  Nation  of  Oklahoma 
WooUey,  Eric  Brady.  University  of 

Oklahoma,  Iowa  Tribe  of  Kansas  Ik 

Nebraska 
Work.  Hugh  Edward,  University  of 

Oklahoma  Health  Sciences  (Center, 

Choctaw  Nation  of  Oklahoma 
Worker.  Shanna  Renee.  Grand  t^anyon 

University.  Navajo  Tribe  of  AZ,  NM, 

&UT 
Wright,  Christy  Marie,  Arizona  State 

University,  Nenana  Native 

Association 


Wvaco.  Barbie  |en.  University  of 

Arizona.  Navajo  Tribe  of  AZ,  NM,  & 

UT 
Yazzie,  Abiegail,  New  Mexico 

Highlands  University,  Navajo  Tribe  of 

AZ.  NM.&irr 
Yazzie.  Charisse  Lindsey.  Scottsdale 

(Community  College.  Navajo  Tribe  of 

AZ,  NM,  &'UT 
Yazzie,  Nazhone  Paul.  University  of 

Arizona.  Navajo  Tribt;  of  AZ,  NM.  & 

UT 
Yazzie.  Sharon,  University  of  New 

Mexico.  Navajo  Tribe  of  AZ,  NM,  & 

UT 
Yazzie.  Sheldwin.  University  of  New 

Mexico — Albuquerque,  Navajo  Tribe 

of  AZ,  NM.&UT 
Yazzie.  Timothy,  Midwestern 

University.  Navajo  Tribe  of  AZ.  NM, 

&  UT 
Yazzie- Valencia.  Martha.  Universit\'  of 

Oklahoma,  Navajo  Tribe  of  AZ.  NM. 

AUT 
Ybarra.  Ysidro  Patrick.  University  of 

Alaska.  Crow  Tribe  of  Montana 
Yoe.  Corinna  Mae,  Weber  State 

University.  Navajo  Tribe  of  AZ.  NM, 

&UT 
York,  Rebecca  Ann,  University  of 

Arkansas  Fayetteville,  Cherokee 

Nation  of  Oklahoma 
Young,  Evelyn.  Salish  Kootenai  College. 

Confederated  Salish  Kootenai  k 

Tribes 
Zubach.  Kari  Lynn.  Carroll  College. 

Blackfeet  Tribe 
Zunie.  )anet.  University  of  New  Mexico. 

Zuni  Tribe.  NM 
Zwaryck.  Shelby  Leone,  University  of 

Great  Falls.  Chippewa  Cree  Indians  of 

the  Rocky  Boy's  Reservation 
FOR  FURTHER  INFORMATION  CONTACT:  The 
Indian  Health  Service  Scholarship 
Branch,  Twinbrook  Metro  Plaza,  12300 
Twinbrook  Parkway.  Suite  100. 
Rockville,  Maryland.  20852.  Telephone: 
(301)  443-6197.  Fax:  (301)  443-6048. 

Dated   May  19.  2000 
Michael  H.  Trujillo. 
Assistant  Surgeon  General,  Director 
IFR  Doc:  00-1.1211  Filed  5-2S-00;  8  4.5  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Indian  HmKH  S«rvlc« 

Mental  Haaltti  and  Community  Safaty 
Initlatlva  for  Amarlcan  Indian/Alaaka 
Natlva  Ctilkfran,  Youtti  and  Families 

AOENCY:  Indian  Health  Service.  HHS. 
ACTION:  Extension  of  Deadline  for 
Receipt  of  Competitive  Grant 
Applications  for  the  Mental  Health  and 


Community  Safety  Initiative  for 
American  Indian/ Alaska  Native  (Al/AN) 
Children,  Youth,  and  Families. 


The  Notice  of  funding  availability  for 
competitive  grants  for  the  mental  health 
and  community  safety  initiative  for 
American  Indian/Alaska  Native  (Al/AN) 
children,  youth,  and  families  was 
published  at  6"^  FR  26841.  on  Tuesday, 
May  9.  2000. 

The  Indian  Health  Service  (IHS) 
announces  the  extension  of  the 
application  receipt  deadlines  to  June  15. 
2000  for  the  following  grant  programs 
included  in  the  above  Notice: 

1 .  The  Al/AN  Mental  Health  Grants 
Program  funded  by  the  IHS  and 

2.  The  Mental  Health  and  Community 
Safety  Initiative  for  American  Indian/ 
Alaska  Native  (AFAN)  Children,  Youth, 
and  Families  funded  by  the  Office  of 
Community  Oriented  Policing  Services 
(COPS). 

This  extension  to  June  15,  2000, 
provides  applicants  for  both  of  these 
programs  approximately  an  additional 
two  weeks  to  prepare  and  submit 
competitive  applications. 

All  other  information  contained  in  the 
Federal  Register  announcement  and  in 
the  consolidated  grant  application 
package  distributed  in  early  May 
remains  unchanged. 

Dated:  May  19.  2000. 
Michael  H.  Trujillo. 
Assistant  Surgeon  General.  Director 
|FR  Doc  00-13212  Filed  5-25-00:  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Indian  Haaltti  Service 

Statement  of  Mission,  Organization, 
Functions  and  Delegation  of  Authority 

Part  G.  of  the  Statement  of 
Organization.  Functions,  and 
Delegations  of  Authority  of  the 
Department  of  Health  and  Human 
Services,  as  amended  at  60  FR  56606, 
November  9.  1995.  and  most  recently 
amended  at  61  FR  67048,  December  19. 
1996,  is  amended  to  reflect  a 
reorganization  of  the  Albuquerque  Area 
Indian  Health  Service  (GFC).  The 
changes  are  as  follows: 

Delete  the  functional  statements  for 
the  Albuquerque  Area  in  their  entirety 
and  replace  with  the  following: 

Section  GFC-00,  Albuquerque  Area 
Indian  Health  Service — Mission.  The 
Albuquerque  Area  IHS  defines  its 
mission  as  a  commitment  to  the  well- 
being  and  cultural  integrity  of  Indian 
people  through  a  participatory  and 
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consultative  process.  The  goal  of  the 
Albuquerque  Area  IHS  is  to  elevate  the 
health  status  of  American  Indian  and 
Alaska  Native  people  to  the  highest 
possible  level  by  (1)  providing  and/or 
assuring  availability.  (2)  providing 
increasing  opportunities  for  Indians  to 
manage  and  operate  their  own  health 
programs;  and  (3)  serving  as  an  advocate 
for  Indian  people. 

Section  GFC-10,  Functions.  Office  of 
the  Director  (GFCl).  By  specific 
delegation  from  the  Director,  Indian 
Health  Service:  (1)  Plans,  develops,  and 
directs  the  area  program  within  the 
framework  of  IHS  policy  in  pursuit  of 
the  IHS  mission;  (2)  delivers  and 
ensures  the  delivery  of  high  quality 
comprehensive  health  services;  (3) 
coordinates  the  Albuquerque  Area 
Indian  Health  Service  activities  and 
resources,  internally  and  externally, 
with  those  of  other  governmental  and 
nongoverrunental  programs;  (4) 
promotes  optimum  utilization  of  health 
care  services  through  quality 
management  and  delivery  of  services  to 
American  Indian  and  Alaska  Natives;  (5) 
promotes  collaboration  of  Indian  tribes 
and  Indian  organizations  in  developing 
the  goals  and  objectives  for  the 
Albuquerque  Area  Indian  Health 
Service;  (6)  evaluates  the  efficiency, 
economy,  legality,  and  effectiveness 
with  which  programs  carry  out  their 
responsibilities;  (7)  promotes  resource 
development;  and  (8)  oversees  the  EEO 
program  and  tribal  Support  Staff  Office. 

Office  of  Operational  Support  (GFC2). 
(1)  Administers  the  Divisions  of  Budget, 
Accounting.  Human  Resources, 
Contracts,  and  Information  Management 
Systems;  (2)  provides  operational 
consultation;  (3)  provides  resource 
review,  analysis  and  realignment;  (4) 
develops  reporting  systems,  assessment 
and  auditing  procedures;  (5)  establishes, 
maintains,  and  promotes  liaison  with 
community,  tribal,  civic  groups, 
professional  organizations,  colleges, 
universities,  and  other  agencies  as 
appropriate;  (6)  serves  as  principal 
advisor  to  the  Chief  Medical  Officer  and 
Area  Director  on  administrative  and 
management  matters  involving  the  Area 
and  headquarters  functions  for  Diabetes, 
Epidemiology  and  Information 
Technology  Services;  (7)  serves  as 
principal  advisor'on  fiscal  matters;  and 
(8)  provides  billing  consultation  and 
assessment. 

Division  of  Budget  ICFC21).  (1) 
Formulates  fiscal  budget  activities;  (2) 
determines  funding  amounts  available 
for  tribal  shares  distribution;  (3) 
prepares  operating  budget  authority 
documents  to  distribute  funds  to  service 
imits,  programs,  area  support  divisions 
and  tribal  contractors;  (4)  oversees  and 


consults  on  proper  cost  accounting  and 
cost  reporting. 

Division  of  Accounting  (GFC22). 
Responsible  for  (l)  the  overall 
accounting,  financial  reporting, 
reconciliation  and  payment  functions 
for  the  Albuquerque  Area  and  National 
Programs-Albuquerque;  (2)  certifies  all 
travel  payments;  (3)  reconciles  with 
service  units,  area  office  divisions,  and 
the  U.S.  Treasury;  (4)  performs  internal 
control  reviews  for  the  area;  (5)  oversees 
tribal  shares  distribution  and  payments; 
(6)  consults  vdth  tribes  on  accounting 
issues;  and  (7)  provides  support  services 
to  headquarters  functions  for  Diabetes, 
Epidemiology  and  Information 
Technology  Services. 

Division  of  Human  Resources 
(GFC23).  (1)  Plans,  implements, 
coordinates,  and  evaluates  the  area  civil 
service  and  commissioned  officer 
human  resources  program;  (2)  develops 
operating  persoimel  policies,  and 
assures  a  supportive  human  resources 
program  which  meets  the  human  capital 
framework  of  the  area;  (3)  administers 
operating  personnel  policies,  position 
classification  and  pay  management, 
recruitment  and  staffing,  employee 
relations,  labor  management,  employee 
development;  personnel  records  and 
reports;  (4)  conducts  training  courses  for 
supervisory  and  non-supervisor}'  staff; 
(5)  maintains  pertinent  federal 
personnel  regulation  guidelines;  (6) 
serves  as  principal  advisor  to  the  Area 
Director,  Executive  Officer,  area  staff, 
and  service  unit  staff  in  matters  relating 
to  human  resources;  (7)  keeps  abreast  of 
current  development  of  tribal  health 
activities  as  they  relate  to  the  area 
human  resources  program;  (8) 
establishes,  maintains  and  promotes 
liaison  with  community,  tribal,  civic 
groups,  professional  organizations, 
colleges,  universities,  and  other 
agencies  as  appropriate;  (9)  oversees  the 
scholarship  program;  and  (10)  provides 
support  services  to  headquarters 
functions  for  Diabetes,  Epidemiology 
and  Information  Technology  Services. 

Division  of  Contracts  and  Grants 
Management  (GFC24).  (1)  Plans, 
implements,  coordinates,  and  evaluates 
the  area  contract  and  grants 
management  programs  within 
established  requirements  and 
authorities;  (2)  interprets  federal 
contract,  grant  and  procurement 
regulations,  policies,  procedures,  and 
practices;  (3)  provides  technical 
assistance  to  Indian  tribes,  Indian  and 
urban  Indian  organizations  in  the 
development  of  activities  related  to 
procurement  capabilities;  (4)  maintains 
the  federal  procurement  regulation 
manuals  and  the  HHS  grant 
administration  manuals;  (5)  provides 


delegations  of  authority  for  ser\'ice  unit 
procurement:  (6)  evaluates  service  unit 
procurement  operations;  (7)  keeps 
abreast  of  current  development  of  tribal 
health  activities  as  they  related  to  the 
contract,  grant  and  procurement 
activity;  and  (8)  provides  support 
services  to  headquarters  functions  for 
Diabetes,  Epidemiology  and  Information 
Technology'  Services  as  delegated  by  the 
Headquarters  Memorandum  of 
Agreement. 

Division  of  Information  Management 
Services  (GFC25).  (1)  Provides  advice  on 
area  policies  and  procedures  related  to 
data  processing,  computer  software, 
computer  equipment,  and 
telecommunications;  (2)  provides 
technical  support  on  data  processing 
services  and  software  application  to  the 
area  and  service  units;  (3)  assesses  area 
needs  for  information  technology  and 
advises  on  alternatives;  (4)  provides 
training  to  improve  utilization  and 
understanding  of  information 
technologies;  and  (5)  works  with 
Headquarters  Division  of  Information 
Resources  (DIR).  to  design  and  develop 
systems  that  are  responsive  to  area 
needs  and  provides  tribal  support. 

Office  of  Clinical  Care  Programs 
(GFC3).  Plans,  implements,  directs, 
coordinates  and  evaluates  the  patient 
care  programs  throughout  the 
Albuquerque  Area  health  care  system. 
This  office  oversees  (1)  planning/ 
statistics;  (2)  integrated  health  systems: 
(3)  medical  information;  (4) 
epidemiology;  (5)  contract  health;  (6) 
clinical  nursing;  (7)  diabetes/public 
health  nursing;  (8)  Community  Health 
Representative/Emergencv  Medical 
Ser\'ices  Programs  (CHR/EMS);  (9) 
behavioral  health;  (10)  optometry-;  (11) 
provider  recruitment;  (12)  serves  as  the 
expert  in  clinical  programs  for  the 
Albuquerque  Area;  and  (13)  serves  as 
liaison  for  clinical  tort  claims,  sentinel 
events  and  risk  management  issues. 

Division  of  Clinical  System  Support 
(GFC31).  Provides  (1)  data  gathering  for 
clinical  improvement  and  quality  of 
care;  (2)  strategic  planning  and 
community  assessment;  (3)  Contract 
Health  Services  Program  (CHS);  (4) 
dental  support;  and  (5)  facilitates 
integrated  systems  approach  with 
outside  agencies. 

Division  of  Clinical  Quality  (GFC32). 
(1)  coordinates  clinical  technical 
assistance  that  impacts  on  quality 
performance  euid  promotes  collaboration 
to  improve  quality  care;  (2)  oversees  the 
diabetes/public  health  nursing  and 
clinical  nursing  programs;  behavioral 
health  program;  provider  recruitment 
program;  and  the  CHR/EMS  program; 
and  (3)0  provides  area-wide  technical 
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support  in  th«  clinical  program.s  and 
quality  council. 

Office  nf  Environmental  Health  f^ 
Enifineerinfi  IGFC,4}  (1)  Administer  thn 
area  facilities  management,  sanitation 
facilities  construction,  environmental 
health  services,  and  the  national 
environmental  health  support  functions; 
(2)  serves  as  the  principal  advisor  to  the 
Area  Director,  area  staff,  and  service 
unit  staff  and  healthful  environment  in 
IHS  facilities  and  Indian  communities; 
(4)  constructs,  improves,  extends  or 
otherwise  provides  essential  sanitation 
facilities  in  Indian  homes  and 
communities;  (5)  maintains  liaison  and 
coordinates  environmental  activities 
with  tribes,  area  programs,  state  and 
local  governments,  and  other  outside 
groups;  and  (6)  provides  support 
services  to  headquarters  functions  for 
Diabetes,  Epidemiology  and  Information 
Technology  Services. 

Division  of  Health  Facilities  (GFCAll 
(1)  Manages  the  area  health  facilities  4 
maintenance  program;  (2)  serves  as  the 
liaison  with  Headquarters  and 
engineering  services  in  Dallas;  (3) 
provides  resource  coordination;  (4) 
advises  service  units  on  Heating. 
Ventilation,  and  Air  Conditioning 
(HVAC)  A  energy  issues;  (5)  advises  the 
service  units  on  construction  A  utility 
issues;  (6)  constructs,  maintains,  and 
improves  health  facilities  of  the  IHS; 
and  (7)  manages  and  controls  the  area- 
wide  real  property  program 

Division  of  Environmental  Health 
Support  IGFC42t  Provides  nationwide 
training  and  technical  support  in  the 
areas  of  environmental  health  and 
injury  prevention,  engineering, 
operation  and  maintenance  for  the  IH.S 
Coordinates  national  emergency 
response  activities  on  behalf  of  the 
Indian  Health  Service. 

Section  GFN-20.  Albuquerque  Area 
IHS-Delegations  of  Authonty.  All 
delegations  and  redelegations  of 
authority  made  to  officials  in  the 
Albuerque  Area  that  were  in  effect 
immediately  prior  to  this  reorganization, 
and  that  are  consistent  with  this 
reorganization,  shall  continue  in  effect 
pending  further  redelegation. 

This  reorganization  shall  be  effective 
on  the  date  of  signature. 

Dated:  May  16,  2000. 
N4ichel  E.  Lincoln. 

Deputy  Diivctor 

[FR  Doc  00-13211  Filed  5-25-00;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  InstttutM  of  Haaltti 

National  Instltuta  on  Aging;  Amandad 
Notica  of  Masting 

Notice  is  hereby  given  of  a  change  in 
the  meeting  of  the  National  Advisory 
(Council  on  Aging,  May  25,  2000,  1  p.m. 
to  May  26,  2000,  12  p.m..  9000 
Rockville  Pike,  Building  31C. 
Conference  Room  6,  Bethesda,  MD. 
20892  which  was  published  in  the 
Federal  Register  on  April  18.  2000.  65 
FR  21002. 

The  meeting  has  been  changed  to  a 
one  day  meeting — May  25,  2000  from  1 
p.m.  to  adjournment.  The  meeting  will 
be  open  from  1  p.m.  until  6  p.m.  and 
closed  from  6  p.m.  until  adjournment. 
The  meeting  is  partially  Closed  to  the 
public. 

Dated:  May  13,  2000. 

LaVeme  Y.  Stringfield, 

Director.  Office  of  Federal  Advison 
(^ommittpe  Policy. 

|KR  Doc.  00-13277  Filed  5-25-00,  H  45  ami 

MLUNO  COOC  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Inatitutas  of  Haaltti 


National  Cantar  for  Raaaarch 
Raaourcas;  Notica  of  Cioaad  Maatlnga 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy 

Same  nf  Committee  National  Center  for 
Research  Resources  Special  Emphasis  Panel, 
(Comparative  Medicine. 

Date  lune  15,  2000 

Time  8  am  to  5  p  m. 

Agenda  To  review  and  evaluate  grant 
applications 

Place  Holiday  Inn  Bethesda.  8120 
Wisconsin  Avenue,  Bethesda,  MD  20814 

Contact  Person  Camille  M.  King,  PhD. 
Scientific  Review  Administrator,  Office  of 
Review,  National  Center  for  Research 
Resources.  National  Institute.s  of  Health.  One 


Rockledge  Centre,  MSC  7965,  6705 
R<K:ltledge  Drive,  Suite  6018.  Bethesda.  MD 
20892-7965.  301^35-0815. 

Same  nf  Committee  National  Center  for 
Rpseart,h  Resoun  es  Special  Emphasis  Panel, 
Centers  of  Biomedical  Researi  h  Excellence 
(COBREl 

Date   lune  18-20.  2000 

r/mp  lune  18.  2000.  8  p  m.  to 
.Adjournment 

Agfnda  To  review  and  evaluate  grant 
applications. 

Place  Bethesda  Marriott  Hotel,  5151  Pocks 
Hill  Road.  Bethesda.  MD  20814 

Contact  Person:  lohn  I  Ryan,  PhD. 
Scientific  Review  .Administrator,  Office  of 
Review.  National  Center  for  Research 
Resources,  6705  Rockledge  Drive,  MSC  7965, 
Room  6018,  Bethesda,  MD  20892-7965,  301- 
435-0822 

Same  of  Committee  National  Center  for 
Research  Resources  Special  Emphasis  Panel, 
Centers  of  Biomedical  Researt:h  Excellence 
(COBRE) 

Date:  lune  18-20,  2000. 

Time:  June  25.  2000,  8  p  m.  to 
Adjournment. 

Agenda  To  review  and  evaluate  grant 
applications 

Place  Bethesda  Marriott  Hotel.  5151  Pocks 
Hill  Road,  Bethesda.  MD  20814 

Contact  Person:  [ohn  [.  Ryan.  PhD. 
Scientific  Review  Administrator.  Office  of 
Review.  National  Center  for  Research 
Resources,  6705  Rockledge  Drive.  MSC  7965, 
Room  6018.  Bethesda.  MD  20892-7965.  301- 
435-0822 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos   93.306,  Comparative  Medicine. 
93  306;  93.333.  Clinical  Research,  93  333; 
93.371,  Biomedical  Technology;  93.389. 
Research  Infrastructure,  .National  Institutes  of 
Health,  HHS) 

Dated  Mav  19,  2000 
LaVeme  Y.  Stringfield, 
Director.  Office  of  Federal  Advisory 
Committee  Policy 

(FR  Doc  00-13275  Filed  .5-25-00,  8:45  am] 
BH.UNQ  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Inatttutaa  of  Health 

National  Eya  Inatltuta;  Notica  of  Cioaad 
Maating 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
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individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Eye  Institute 
Special  Emphasis  Panel. 

Dofe:  May  22.2000. 

Time:  9  a.m.  to  11  a.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  6120  Executive  Blvd..  Suite  350, 
Rockville.  MD  20892,  (Telephone  Conference 
Call). 

Contact  Person:  Andrew  P.  Mariani,  Chief, 
Scientific  Review  Branch,  6120  Executive 
Blvd.,  Suite  350,  Rockville.  MD  20892,  301/ 
496-5561. 

This  notice  is  being  published  less  than  15 
davs  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.867,  Vision  Research, 
National  Institutes  of  Health,  HHS) 

Dated;  May  18,  2000. 
LaVeme  Y.  Stringfield, 

Director,  Office  of  FedemI  Advisory 
Committee  Policy. 

[FR  Doc.  00-13282  Filed  5-25-00;  8:45  am] 
BILLING  COOC  41 40-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutea  of  Healtti 

National  Eya  Inatltuta;  Notice  of  Cloaed 
Maating 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Same  of  Committee:  National  Eye  Institute 
Special  Emphasis  Panel. 

Date:  May  19,  2000. 

Time:  2  pm  to  5  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  6120  Executive  Blvd..  Suite  350. 
Rockville.  MD  20892.  (Telephone  Conference 
Call). 

Contact  Person:  Andrew  P.  Mariani.  Chief. 
Scientific  Review  Branch.  6120  Executive 
Blvd.,  Suite  350,  Rockville,  MD  20892.  301/ 
496-5561. 


This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.867,  Vision  Research, 
.National  Institutes  of  Health,  HHS) 

Dated:  May  18,  2000. 
LaVeme  Y,  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 
|FR  Doc.  00-13283  Filed  5-25-00;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  inatttutaa  of  Health 

National  Heart,  Lung,  and  Blood 
Inatltuta;  Notice  of  Cloaed  Meetinga 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
eunended  (5  U,S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Heart,  Lung, 
and  Blood  Institute  Special  Emphasis  Panel 
Genomic  Applications  for  Heart.  Lung  and 
Blood  Research  (PGA). 

Date:  )une  19-20,  2000. 

Time:  8:00  AM  to  5:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hyatt  Regency  Baltimore,  On  the 
Inner  Harbor.  300  Light  Street.  Baltimore.  MD 
21202. 

Contact  Person:  Valerie  L.  Prenger,  PhD, 
Health  Science  Administrator,  NIH.  NHLBI, 
DEA,  Review  Branch,  Rockledge  Center  II, 
6701  Rockledge  Drive,  Suite  7198,  Bethesda, 
MD  20892-7924,  (301)  435-0297. 

Name  of  Committee:  National  Heart,  Lung, 
and  Blood  Institute  Special  Emphasis  Panel 
Programs  of  Excellence  in  Gene  Therapy. 

Date:  July  8-10,  2000. 

Time:  7:00  AM  to  5:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Sheraton  Columbia  Hotel.  10207 
Wincopin  Circle,  Columbia,  MD  21044. 

Contact  Person:  Terry  Rogers  Bishop, 
Scientific  Review  Administrator,  Review 
Branch,  NIH.  NHLBI.  DEA,  Rockledge  Center 
II,  6701  Rockledge  Drive,  Suite  7210, 
Bethesda.  MD  20892-7924,  (301)  435-0303. 


Name  of  Committee:  National  Heart.  Lung, 
and  Blood  Institute  Special  Emphasis  Panel 
Positional  Candidate  Gene  Approaches  in 
Asthma  Gene  Discovery. 

Date:  luly  10.  2000 

Time:  8:00  AM  to  5:00  PM 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Chevy  Chase.  5520 
Wisconsin  Avenue,  Chevy  Chase.  MD  20815 

Contact  Person:  Valerie  L.  Prenger.  PhD, 
Health  Science  Administrator.  NIH.  NHLBI, 
DEA,  Review  Branch.  Rockledge  Center  II. 
6701  Rockledge  Drive.  Suite  7198,  Bethesda. 
MD  20892-7924.  (301)  435-0297. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.233,  National  Center  for 
Sleep  Disorders  Research:  93.837.  Heart  and 
Vascular  Diseases  Research;  93.838,  Lung 
Diseases  Research;  93.839.  Blood  Disease  and 
Resources  Research.  National  Institutes  of 
Health.  HHS) 

Dated:  May  18,  2000. 
LaVeme  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy 

[FR  doc.  00-13274  Filed  5-25-00;  8:45aml 
BILUNG  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Inatitutaa  of  Healtti 

National  inatitute  of  Mental  Health; 
Notice  of  Cloaed  Meetinga 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c}(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussion  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

s     Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Date:  June  20-21,  2000. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  The  Hotel  Lombardy.  2019  1  Street. 
NW,  Washington.  DC  20006. 

Contact  Person  .Gerald  E.  Calderone.  PhD. 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities,  National  Institute  of 
Mental  Health.  NIH,  Neuroscience  Center. 
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BOm  Kxm  utivp  Hlvd  .  Km   hlSO.  MS(.  4hUH, 
Bfthesdd.  MU  .Jt)H')2-M»)(m,  )UH4.)-1.)4() 

Sauw  of  (lomiiiittff  \dtuinal  Institiilf  of 
Montrtl  Health  Special  h'niphdsis  Pdnel 

Daw   luiiH  to.  ^000 
Timf  8  .)0  dm   to  "i  p  in 

Agenda    I'o  raview  and  evaluate  grant 
application.s 

Placf  Chew  Chase  Holiday  Inn.  !iS2n 
Wi.scon.sin  Ave  .  ('hevy  Cha.se.  MD  208 IIS 

Contact  PtTson   Kohert  H   ,Stret(  h.  PhD, 
Scientific.  Review  Ailmiiustrator,  Division  of 
Extramural  Activities.  National  Institute  of 
Mental  Health.  NIH.  NeuroscieniB  Center. 
6001  Executive  Blvcl  .  Room  6150.  MSC  ^ifiOH. 
Bethesda.  MD  208't2-'JHO«,  .tUl   44:t-4728 

>Jamf  of  CnmmittPf  National  Institute  of 
Mental  Health  Special  Emphasis  Panel 

IJatP  luly  6.  2000 

Time  830  a.m   to  5  p  m 

Agenda  To  review  and  evaluate  grant 
applications 

Place  C^hevy  Chase  Holiday  Inn.  5520 
Wisconsin  Ave  .  Chevy  ("ha.se.  MU  20815 

Contact  Person  Robert  H  Stretch.  PhD. 
Scientific;  Review  Administrator.  Division  of 
Extramural  Activities.  National  Institute  of 
Mental  Health.  NIH.  Neuroscience  Center. 
6t)01  Executive  Blvd  .  Room  6150,  MSC  9608. 
Bethesda.  MD  20892-9608.  101 -44,1^728 

Name  of  Committee  National  Institute  of 
Mental  Health  Special  Emphasis  Panel 

Date  luly  12.  2000 

Time  2  p  rn   to  5  p  m 

Agenda  To  review  and  evaluate  grant 
applications 

Place  Neuroscience  Center.  National 
Institutes  of  Health.  6001  Executive  Blvd  . 
Bethesda,  MD  20892.  (Telephone  Conference 
Call) 

Contact  Person   David  1   .Sominers,  PhD. 
Scientific:  Review  Administrator.  Division  of 
Extramural  Ac;tivities.  National  Institute  of 
Mental  Hi^alth.  NIH.  Neuroscieni:e  Center. 
6001  Executive  Blvd  .  Room  6144.  MSC  9606. 
Bethesda.  MD  20892-9606.  JOl  -44.)-6470 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos  9,i  242,  Mental  Health  Research 
Crants.  93  281.  Scientist  Devulopment 
.^ward,  S(  leiitisl  Development  Award  for 
Clinicians,  and  Researc  h  Scientist  .^ward. 
93  282.  Mental  Health  National  Research 
Service  Awards  for  Resedrc  h  Training. 
National  Institutes  of  Health,  HHS) 

Dated    May  19,  2000 
LaVeme  Y.  Sthngfield, 
Director.  Office  of  Federal  Advison- 
Committee  Policy 

|KR  Doc   00-13276  filed  5   2.S  00;  8:45  am] 
BILUNQ  CODC  41 40-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Healtti 

National  Institute  of  Child  Heaitti  and 
Human  Development;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10((1)  of  the 
Federal  Advisory  ("ommittee  Act.  as 
amended  (5  U  S C  Appendix  2).  notice 


is  hereby  given  of  the  following 
meeting 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S C. 
as  amended  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  warranted 
invasion  of  personal  privacy 

Same  of  Committee  National  Institute  of 
C^hild  Health  and  Human  Development 
Spei:idl  Emphasis  Panel 

Date   lune  27-28.  2000 

Time  7  30  p  m   to  12  p  m 

Agenda  To  review  and  evaluate  grant 
applications. 

Place  8120  Wisconsin  Avenue,  Bethesda. 
MD  20814 

Contact  Person  Ion  M  Ranhand.  Scientist 
Review  Administrator,  Division  of  Scientific 
Review.  National  Institute  of  Child  Health 
and  Human  Development.  NIH.  6100 
Executive  Blvd  .  Room  5E03.  Bethesda,  MD 
20892, (301)  435-6884 

((-atalogue  of  Federal  Domestic  .Assistance 
Program  Nos  93  209.  Contraception  and 
Infertility  Loan  Repayment  Program.  93  864. 
Population  Research.  93  865.  Research  for 
Mothers  and  Children.  93  929.  Center  for 
Medical  Rehabilitation  Research.  National 
Institutes  of  Health.  HHS) 

Dated   May  19.  2000 
LaVerne  Y.  Stringfleld. 

Director.  Office  of  Federal  Advisory 
(Committee  Policy 

|KR  Doc  00-13278  Filed  5-25-00.  8:45  am] 

■•LUNQ  COOC  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Child  Health  and 
Human  Development:  Notice  of  Cloeed 
Meeting 

Pursuant  to  set;tion  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (.S  U.S.C  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b{c)(6).  Title  5  U.S.C. 
as  amended  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 


would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Same  of  Committee  National  Institute  of 
Child  Health  and  Human  Development  Initial 
Review  Group  Population  Research 
subcommittee 

Date   June  26-27.  2000. 

Tune  8  a  m.  to  12  30  p  m 

Agenda  To  review  and  evaluate  grant 
applications 

Place  Bethesda  Holiday  Inn,  8120 
Wisconsin  Avenue.  Bethesda.  MD  20814 

Contact  Person  Jon  M  Ranhand,  Health 
•Scientist  Administrator.  Division  of 
Scientific  Review,  National  Institute  of  Child 
Health  and  Human  Development.  6100 
Executive  Blvd  .  Rm.  5E01.  MSC  7510. 
Bethesda,  MD  20892,  (301)  435-6884 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93  209.  Contraception  and 
Infertility  Loan  Repayment  Program;  93.864. 
Population  Research;  93.865.  Research  for 
Mothers  and  Children;  93  929.  Center  for 
Medical  Rehabilitation  Research.  National 
Institutes  of  Health.  HHS) 

Dated  May  19.  2000 
LaVerne  Y.  Stringfleld, 
Director,  Office  of  Federal  Advisory 
Committee  Policy 
[FR  Doc.  0O-13279  Filed  5-25-00;  8:45  am] 

BNJJNQ  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Arthritis  and 
Musculosltsletal  and  Skin  Diseases; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U  S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
522b(c)(4)  and  552b(c){6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Same  of  Committee  Arthritis  and 
Musculoskeletal  and  Skin  Diseases  Special 
Crants  Review  Committee. 

Date  lune  20.  2000 

Time  8  am  to  5  pm. 

Agenda  To  review  and  evaluate  grant 
applications 

Place  Bethesda  Mamott.  5151  Pooks  Hill 
Road.  Bethesda.  MD  20892 

Contact  Person   lohn  R   Lymangrover. 
Scientific  Review  Administrator.  National 
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Institutes  of  Health,  NIAMS.  Natcher  BIdg.. 
Room  5As25N.  Bethesda,  MD  20892.  301- 
594-4952 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos  93.846.  Arthritis. 
Muse  uloskeletal  and  Skin  Diseases  Research. 
National  Institutes  of  Health.  HHS) 

Dated:  May  19.  2000. 
LaVeme  Y.  Stringfield. 
Director.  Office  of  Federal  Advisory 
Committee  Policy 

(FR  Doc   00-13280  Filed  5-25-00;  8:45am| 
BUJJNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Closed  iileetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Same  of  Committee:  Oncological  Sciences 
Integrated  Review  Group,  Pathology  B  Study 
Section. 

Date:  June  7-9.  2000. 

Time:  8  a.m.  to  6  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Geor;getown. 
Kaleidoscope  Room.  2101  Wisconsin 
Avenue.  Washington.  DC  20007. 

Contact  Person:  Martin  L.  Padarathsingh. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockiedge  Drive,  Room  4146. 
MSC  7804.  Bethesda.  MD  20892.  (301)  435- 
1717. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Social  Sciences. 
Nursing.  Epidemiology  and  Methods 
Integrated  Review  Group  Epidemiology  and 
Disease  Control  Subcommittee  1. 

Date:  June  7-9.  2000. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Bethesda  Holidy  Inn.  8120 
Wisconsin  Avenue.  Bethesda.  MD  20814. 


Contact  Person:  ].  Scott  Osborne.  PHD. 
Scientific  Review  Administrator.  Center  for 
Sc:ienlific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  4114. 
MSC  7816.  Bethesda.  MD  20892.  (301)  435- 
1782. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Infectious  Diseases 
and  Microbiology  Integrated  Review  Group. 
Bacteriology  and  Mycology  Subcommittee  2 

Date:  June  7-9.  2000. 

Time:  8:30  a.m.  to  5:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn.  5520  Wisconsin 
Avenue,  Chevy  Chase,  MD  20815. 

Contact  Person:  William  C.  Branche. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  4182, 
MSC  7808.  Bethesda.  MD  20892.  (301)  435- 
1148.  branchewr@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Same  of  Committee:  Cardiovascular 
Sciences  Integrated  Review  Group. 
Hematology  Subcommittee  1. 

Date:  June  8-9,  2000. 

Time:  8  am  to  10:30  am. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Bethesda.  Versailles 
Room  4.  8120  Wisconsin  Avenue,  Bethesda, 
MD  20814. 

Contact  Person:  Robert  Su,  Scientific 
Review  Administrator,  Center  for  Scientific 
Review.  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Room  4134.  MSC  7802. 
Bethesda.  MD  20892.  (301)  435-1195. 

Name  of  Committee:  Infectious  Diseases 
and  Microbiology  Integrated  Review  Group. 
Tropical  Medicine  and  Parasitology  Study 
Section. 

Date:  June  8-9.  2000.  ^,a  r 

Time.  8:30  am  to  5  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Bethesda  Holiday  Inn,  8120 
Wisconsin  Avenue.  Bethesda.  MD  20852. 

Contact  Person:  Jean  Hickman.  Scientific 
Review  Administrator.  Center  for  Scientific 
Review.  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Room  4194.  MSC  7808. 
Bethesda.  MD  20892,  (301)  435-1146 

Name  of  Committee:  Biochemical  Sciences 
Integrated  Review  Group.  Pathobiochemistry 
Study  Section. 

Date:  June  a-9.  2000. 

Time:  8:30  am  to  12  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Chevy  Chase  Holiday  Inn.  5520 
Wisconsin  Ave.,  Chevy  Chase,  MD  20815. 

Contact  Person:  Zakir  Bengali.  Scientific 
Review  Administrator,  Center  for  Scientific 
Review,  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Room  5150,  MSC  7842. 
Bethesda.  MD  20892,  (301)  435-1742. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 


Date:  lune  8-9.  2000, 

Time:  8:30  am  to  5  pm 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  One  Washington  Circle  Hotel. 
Conference  Center.  One  Washington  Circle, 
Washington.  DC  20037 

Contact  Person:  lay  Cinque.  Scientifir 
Review  Administrator.  Center  for  Scientific 
Review.  National  Institutes  of  Health.  6701 
Rockledge  Drive.  Room  5186.  MSC  7846. 
Bethesda.  MD  20892.  (301)  435-1252. 

Same  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  June  8-9.  2000. 

Time:  8:30  am  to  5  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Radisson  Barcelo  Hotel.  2121  P  St., 
NW.  Washington.  DC  20037. 

Contact  Person:  Victoria  S   Levin. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Dnve.  Room  3172. 
MSC  7848.  Bethesda,  MD  20892,  (301)  435- 
0912.  levin@csr.nih.gov. 

Same  of  Committee:  Pathophysiological 
Sciences  Integrated  Review  Group. 
Respiratory  and  Applied  Physiology  Study 
Section. 

Date:  June  8-9.  2000. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Chevy  Chase  Holiday  Inn.  5520 
Wisconsin  Ave..  Chevy  Chase.  MD  20815. 

Contact  Person:  Everett  E.  Sinnett. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  2178. 
MSC  7818.  Bethesda.  MD  20892.  (301)  435- 
1016,  sinnett&nih.gov. 

Same  of  Committee:  Genetic  Sciences 
Integrated  Review  Group,  Genetics  Study 
Section. 

Dafe:  June  9-10,  2000, 

Time:  8:30  a.m.  to  12  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  The  River  Inn.  924  Twentv-Fifth 
Street,  N.W..  Washington.  DC.  20037. 

Contact  Person:  David  J.  Remonidini. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  6154. 
MSC  7890.  Bethesda,  MD  20892.  (301)  435- 
1038,  remondid©csr. nih.gov.. 

Same  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  June  8-9,  2000. 

Time:  9  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

pyace.  Georgetown  Suites.  1000  29th  St., 
NW.  Washington.  DC  20007. 

Confacf  Person;  Thomas  A.  Tatham. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  3188. 
MSC  7848.  Bethesda.  MD  20892.  (301)  435- 
0692.  tathamt©csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 
Date:  June  8.  2000. 
Time:  2  p.m.  to  3  p.m. 
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Af(t'tnia    I'll  rt'\  u'w  im)  tnrtlu.ilc  ^rrtiil 
applications 

Placp  NIH,  K<)(  kltulKH  I.  Hethesda,  MI) 
208<)J.  (THJfphdtu?  Cunferttni  f  C<i\\) 

(Contact  Pfnon   Let?  Koscn.  S(.it'ntifu 
Khvihw  AiiriuiuslrilDr,  CliMiti-r  for  .Si  leiitifii 
Rhmhw.  .\Hti(in.il  liistitiilt^s  of  Hiialth.  t)7()l 
KocAlftlgt'  Drivf.  Room  .i1  IH.  MSC  7HS4. 
HHtht-stid,  MI)  J()H>12.  I  U)l)  4:t.S-1171 

\iinif  i)t  Conimitti'f  (^f-nter  for  Scientifii 
Review  Spei  lal  Kinph  isis  I'anel,  SSS— 4  (02) 

Uatu  lune  '4.  JDOO 

Ttmf  8  am  to  1  p  m 

Aftfudii    I'll  ri'vicvv  jiiil  cvaliiale  i^ranf 
appiii.alioiis 

Plaif    The  Riv.T  Inn,  MJ4  J'Slh  .Slrm-t. 
Wa.shinvjton,  LX:  200  17 

C.itntnct  PtTson  .Stephen  M   Nigula. 
S(  leiitifii   Review  .Vdmiiustnilor.  tleiilei  fur 
.S<  lentitii   Review,  .National  Institutes  ot 
Health,  t.7()l  Roi  kledne  Drive,  Room  41  12, 
M.SC  7H12    Hethesda,  Ml)  2l)Hi)2   I  iOl)  4,ir.- 

\(inu'  at  Committfr  (Center  lor  S(  lentifii 
RevJHw  Special  1-Jnpliasis  I'anel. 

rkiti-  luiiH  ^.  2000 

TiHie  8:10  am   to  '^  10  p  in 

Afit-ndn    I'o  review  and  evaluate  ij;r.iiil 
.ipplu  ations 

PliUf  Dnuii  Shorehain  Hotel,  2,'')00  Calvert 
.StrHet,  NVV,  VVashiiiKton,  IX:  2000H 

C.outiu  t  Pervofi   Hellv  Hailen.  .S<  ientifii 
Revit!W  .Xdminislrator,  (  j-nter  for  .Si  leiitifii 
Review,  National  Institutes  of  Health,  fi7()l 
Ro(  kiedKe  Drive,  Room  420«.  MSC  7812, 
Hethesda.  Ml)  20H'J2.  :iOH:i!i-122:J, 
luiydenl>«ti(  sr  nih  ^ov 

Nanw  i)t  Cninniitti^'  C  Center  lor  St,ienlifii; 
Review  .Special  himphasis  Panel 

Ikitf  June  I),  2000 

7';me   1 1  a  in   to  4  p  m 

A^fmla   I'o  review  and  cvahiate  ijr.int 
iipplii  alions  and  or  proposals 

Pl(i(  I'  Holiilav  Inn  Hethesda,  Versailles 

Room  4,  HI  2(1  VVlsi  ciiiMii  Avenue,  Hethesda 
Ml)  20HH 

('.(iiitiii  t  PiT-ion    Robert  I'   Su,  Si  lentihi 
Review  .\dministralor.  lienter  for  .S(  lentifii 
Review,  National  Institutes  of  Health.  H701 
Ro(,l.le<l«e  Drive,  Rimiiu  41  14.  M.SC  7840, 
Hethesda.  MI)  20H<)2,    101  -»  1''>-1  IMS 

((^atalonue  ot  Kederal  Doinestii   .\ssistance 
I'ronram  Nus   ll.lOfi,  (iomparative  Medu  ine, 
4.1  JOfi.  41  ,1.1  1,  Cliniiai  Resean  h.  4  1   111, 
43. .1.17,  4.1   14,1-41   14h,  4,1  H  17-41  844 
41  84H-4  1  H7H,  4  1  842,  41  84.1,  National 
Institutes  of  Health,  HHS) 

Dated   May  19,  2000 
LaVeme  Y.  Strin^field. 

Dirfctor.  Otficf  nf  h'l'dfnil  Athisorv 
i'.ommittef  Pnlicv 

(KR  Dor    OO-l  1281  Filed  5-25-00,  8  45  ami 
MLUNO  COOe  41 40-01 -M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Dockat  No.  FR~4S65-N-13] 

Notic*  of  Propoaad  Information 
Collactlon:  Commant  Request; 
Suppl«m«nt  to  SulMCrtptlon 
Agr— ment  for  Cooperativ* 
Manag«m«nt-Typ«  Applicants  Under 
Section  213  and  221  (dX3) 

agency:  Office  of  the  Assistant 
Secretary  for  Housing.  HIJU 
ACTION:  Notice. 


SUMMARY:  The  proposed  information 
coiltjction  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  The  Department  is 
soliciting  public  comments  on  the 
subjwt  proptjsal. 

DATES:  (^nmments  Due  Date:  July  25. 
2 ()()() 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  Number  and  should  be  sent  to; 
Wayne  Fiddins.  Reports  Management 
Officer,  Department  and  Housing  and 
Urban  Development,  451  7th  Street.  SW, 
I.'Enfant  Building,  Room  8202, 
Washington,  IX:  20410,  telephone  (202) 
70»-.'i221  (this  IS  not  a  toll-free  number) 
for  copies  of  the  proposed  forms  and 
other  available  information 
FOR  FURTHER  INFORMATION  CONTACT: 
Willie  Spearmon,  Director,  Office  of 
Business  Products.  US,  Department  of 
Housing  and  Urban  Development.  451 
7fh  Street  SW,  Washington,  DC  20410, 
telephone  number  (202)  708-3000  (this 
is  not  a  toll-free  number), 
SUPPLEMENTARY  INFORMATION:  The 
Department  is  submitting  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  US.C, 
(Chapter  .15.  as  amended) 

Tnis  Notice  is  soliciting  comments 
from  members  of  the  public  and  affected 
agencies  c:oncerning  the  proposed 
collection  of  information  to:  (1)  Evaluate 
whether  the  proposed  collection  is 
nece'^sary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
prac:tical  utility:  (2)  Evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information:  (3)  Enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  c;olle<.ied;  and  (4)  Minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond;  including 
the  use  of  appropriate  automated 


collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Supplement  to 
.Subscription  Agreement  for  Cooperative 
Management-Tvpe  Applicants  Under 
.Section  213  and  221(d)(3), 

U\fB  Control  S'umber.  if  applicable: 
2502-0058 

Description  of  the  need  for  the 
information  and  proposed  use:  Section 
213  and  221(d)(3)  of  the  National 
Housing  Act,  as  amended  authorizes  the 
Secretary  to  insure  mortgages  covering 
property  held  by  a  non-profit 
cooperative  ownership  housing 
cooperation.  It  states:  "Any  mortgages 
insured  under  this  Section  shall  provide 
for  complete  amortization  by  periodic 
payments  within  such  terms  as  the 
Secretary  may  prescribe  but  not  to 
exceed  forty  years  from  the  beginning  of 
amortization  of  the  mortgage  *    *    *,"ln 
order  to  determine  the  capacity  of  the 
borrower  corporation  and  the  individual 
members  to  meet  the  statutory 
requirement  for  repayment,  the 
Department  must  require  and  review 
information  as  to  the  applicant's 
financial  and  credit  history. 

Agency  form  numbers,  if  applicable: 
HUD-93232A. 

Estimation  of  the  total  numbers  of 
hours  and  needed  to  prepare  the 
information  collection  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response:  The 
estimated  number  of  respondents  is  100, 
the  frequency  of  response  is  100,  the 
frequency  of  response  is  12,  the 
estimated  time  per  response  is  15 
minutes,  and  the  requested  annual 
burden  hours  is  300, 

Status  of  the  proposed  information 
collection:  Reinstatement  with  change. 

Authority:  The  Paperwiirk  Redu(  tion  Act 
of  1445,  441'  S C  ,  Chapter  35.  as  amended 

Dated   May  15,  2000 
William  C.  Apgar, 

Assistant  tiecrptan,'  for  Housing-Federal 
Hnusing  ('ommissioncr 

IKR  Dot.  00-132.35  Filed  5-25-00;  8:45  am] 
BKJJNO  COOC  4210-27-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4557-N-21] 

Federal  Property  Suitable  as  Facilities 
To  Assist  ttte  Homeless 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
ACTION:  Notice. 
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SUMMARY:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 
FOR  FURTHER  INFORMATION  CONTACT: 
Clifford  Taffet,  room  7266,  Department 
of  Housing  and  Urban  Development, 
451  Seventh  Street  SW.  Washington,  DC 
20410;  telephone  (202)  708-1234;  TTY 
number  for  the  hearing-  and  speech- 
impaired  (202)  708-2565  (these 
telephone  numbers  are  not  toll-free),  or 
call  the  toll-free  Title  V  information 
lines  at  1-800-927-7588. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  24  CFR  part  581  and 
section  501  of  the  Stewart  B.  McKinney 
Homeless  Assistance  Act  (42  U.S.C. 
11411),  as  amended,  HUD  is  publishing 
this  Notice  to  identify  Federal  buildings 
and  other  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless.  The  properties  were 
reviewed  using  information  provided  to 
HUD  by  Federal  landholding  agencies 
regarding  unutilized  and  underutilized 
buildings  and  real  property  controlled 
by  such  agencies  or  by  GSA  regarding 
its  inventory  of  excess  or  surplus 
Federal  property.  This  Notice  is  also 
published  in  order  to  comply  with  the 
December  12.  1988  Court  Order  in 
National  Coalition  for  the  Homeless  v. 
Veterans  Administration.  No.  88-2503- 
OG{D.D.C,). 

Properties  reviewed  are  listed  in  this 
Notice  according  to  the  following 
categories:  Suitable/available,  suitable/ 
unavailable,  suitable/to  be  excess,  and 
unsuitable.  The  properties  listed  in  the 
three  suitable  categories  have  been 
reviewed  by  the  landholding  agencies, 
and  each  agency  has  transmitted  to 
HUD:  (1)  Its  intention  to  make  the 
property  available  for  use  to  assist  the 
homeless,  (2)  its  intention  to  declare  the 
property  excess  to  the  agency's  needs,  or 
(3)  a  statement  of  the  reasons  that  the 
property  cannot  be  declared  excess  or 
made  available  for  use  as  facilities  to 
assist  the  homeless. 

Properties  listed  as  suitable/available 
will  be  available  exclusively  for 
homeless  use  for  a  period  of  60  days 
from  the  date  of  this  Notice.  Homeless 
assistance  providers  interested  in  any 
such  property  should  send  a  written 
expression  of  interest  to  HHS,  addressed 
to  Brian  Rooney,  Division  of  Property 
management.  Program  Support  Center. 
HHS,  room  5B-41,  5600  Fishers  Lane. 
Rockville,  ND  20857;  (301)  443-2265. 
(This  is  not  a  toll-free  number.)  HHS 
will  mail  to  the  interested  provider  an 
application  packet,  which  will  include 
instructions  for  completing  the 
application.  In  order  to  maximize  the 


opportunity  to  utilize  a  suitable 
property,  providers  should  submit  their 
written  expressions  of  interest  as  soon 
as  possible.  For  complete  details 
concerning  the  processing  of 
applications,  the  reader  is  encouraged  to 
refer  to  the  interim  rule  governing  this 
program.  24  CFR  part  581. 

For  properties  listed  as  suitable/to  be 
excess,  that  property  may.  if 
subsequently  accepted  as  excess  by  GSA 
be  made  available  for  use  by  the 
homeless  in  accordance  with  applicable 
law,  subject  to  screening  for  other 
Federal  use.  At  the  appropriate  time, 
HUD  will  publish  the  property  in  a 
Notice  showing  it  as  either  suitable/ 
available  or  suitable/unavailable. 

For  properties  listed  as  suitable/ 
unavailable,  the  landholding  agency  has 
decided  that  the  property  cannot  be 
declared  excess  or  made  available  for 
use  to  assist  the  homeless,  and  the 
property  will  not  be  available. 

Properties  listed  as  unsuitable  will 
not  be  made  available  for  any  other 
purpose  for  20  days  from  the  date  of  this 
Notice.  Homeless  assistance  providers 
interested  in  a  review  by  HUD  of  the 
determination  of  unsuitability  should 
call  the  toll  free  information  line  at  1- 
800-927-7588  for  detailed  instructions 
or  write  a  letter  to  Clifford  Taffet  at  the 
address  listed  at  the  beginning  of  this 
Notice.  Included  in  the  request  for 
review  should  be  the  property  address 
(including  zip  code),  the  date  of 
publication  in  the  Federal  Register,  the 
landholding  agency,  and  the  property 
number. 

For  more  information  regarding 
particular  properties  identified  in  this 
Notice  (i.e..  acreage,  floor  plan,  existing 
sanitary  facilities,  exact  street  address), 
providers  should  contact  the 
appropriate  landholding  agencies  at  the 
following  addresses:  COE:  Ms.  Shirley 
Middleswarth.  Army  Corps  of 
Engineers.  Management  &  Disposal 
Division,  Pulaski  Bldg.,  Room  4224.  20 
Massachusetts  Avenue,  NW, 
Washington,  DC  20314-1000:  (202)  761- 
0515;  GSA:  Mr.  Brian  K.  Polly,  Assistant 
Commissioner,  General  Services 
Administration,  Office  of  Property 
Disposal.  18th  and  F  Streets.  FJW" 
Washington,  DC  20405;  (202)  501-0052; 
Energy:  Mr.  Tom  Knox,  Department  of 
Energy.  Office  of  Contract  &  Resource 
Management,  MA-52,  Washington,  DC 
20585;  (202)  586-8715;  Navy:  Mr, 
Charles  C.  Cocks,  Director,  Department 
of  the  Navy,  Real  Estate  Policy  Division, 
Naval  Facilities  Engineering  Command. 
Washington  Navy  'Yard,  1322  Patterson 
Ave.,  SE,  Suite  iboo,  Washington.  DC 
20374-5065:  (202)  685-9200;  (These  are 
not  toll-free  numbers). 


Dateti:  May  18.  2000. 

Fred  Kamas,  )r.. 

Deputy  Assistant  SecrHan'  lor  Spprial  needs 
Assistance  Programs 

Title  V,  Federal  Surplus  Property  Program; 
Federal  Register  Report  for  5/26/00 

Suitable/Available  Properties 

Buildings  (by  Statej 

California 

Blcig,  371 

Naval  Warfare  .Systems  Center 

San  Diego  Co:  CA  92152- 

Landholding  Agency:  Navy 

Property  Number:  77200020080 

Status:  Unutilized 

Comment:  29,800  sq,  ft,,  needs  rehab, 

presence  of  asbestos/lead  paint,  off-site  use 

only 
Bldg,  402 

Naval  Warfare  Systems  Center 
San  Diego  Co:  CA  92152- 
Landholding  Agency:  Navy 
Property  Number:  77200020081 
Status:  Unutilized 
Comment:  presence  of  lead  paint,  most  recent 

use — storage,  off-site  use  only 
Bldg,  417 

Naval  Warfare  Systems  Center 
San  Diego  Co:  CA  92 152- 
Landholding  Agency:  Navy 
Property  Number:  77200020082 
Status:  Unutilized 
Comment:  100  TR,  needs  rehab,  presence  of 

asbestos/lead  paint,  off-site  use  only 
Bldg.  418 

Naval  Warfare  Systems  Center 
San  Diego  Co:  C.X  92152- 
Landholding  Agency;  Navy 
Property  Number:  77200020083 
Status:  Unutilized 
Comment:  288  sq,  ft,,  presence  of  lead  paint. 

most  recent  use — storage,  off-site  use  only 

Bldg.  426 

Naval  Warfare  Systems  Center 

San  Diego  Co:  CA  92152- 

Landhoiding  .Agency:  Na\y 

Property  Number:  77200020084 

Status:  Unutilized 

Comment:  presence  of  asbestos  lead  paint. 

off-site  use  only 
Bldg,  434 

.Naval  Warfare  Systems  Center 
San  Diego  Co:  C.\  92152- 
Landholding  .'Kgenc\ :  .Na\\ 
Property  Number:  77200020085 
Status:  Unutilized 
Comment:  11,440  sq.  ft,,  needs  rehab, 

presence  of  asbestos/lead  paint,  off-site  use 

only 
Bldg,  210 

Naval  Warfare  Assessment  Station 
Corona  Co:  CA  91718-5000 
Landholding  Agency:  Na\'y 
ProperiN  Number:  77200020086 
Status:  I'nutilized 
Comment:  17,708  sq,  ft.,  needs  rehab. 

presence  of  asbestos/lead  paint,  most 

recent  use — police  station,  off-site  use  only 

Bldg,  541 

.Naval  Warfare  .Assessment  Station 

Corona  Co:  CA  91718-5000 
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Corona  Co  CA  '11  71H- 'lOdO 

l^ndhol(iinj4  .-\gfiii  V    N,n\ 

I'ropi-rtv  Numlwr   7:-j(K)()J0()')() 

.Status   1  nutili/.t'ii 

Comment    l.llOsij    tt  .  iifccis  rehab,  prnscnrp 

of  asbe.stos'iedii  paint,  mosi  rt'i  cnl  use — 

office,  off-sitH  use  iinlv 
Blcig  807 

Naval  Warfare  .■Xssessinenl  Station 
tioronaCio   CA  41718 -')()()() 
Laiidbolilinj^  .\geii(  V   Nav\ 
f'roperlv  Number   7720()()J()UM1 
Statu.s   t 'nutilizeil 
Comment    1.1  10  sq   ft  .  needs  rehat),  presence 

of  asbestos/lead  paint,  most  recent  u.stt- 

offii  H,  nff-site  use  onlv 

North  t^aroliria 

Goldsfjnro  Federal  BUig 

134  North  lohn  Street 

Goldsbori)  Co   Wavne  NC  27'S,iO 

Landholding  .•Xgeru  v   C,SA 

Property  Number    ')4J000200Ui 

Status:  Excess 

Comment    24.4')2  sc;    ft     presence  of 

asbestos/ lead  painl 
GSA  Number  4-(;-NC   7  (6 

North  [)akota 

Office  BIdg 
Lake  Oahe  Project 
trd  «<  Main 

Ft   Yates  Co;  Sioux  ND  S85  )«- 
Landholding  .Agency   c:()F 
Property  Number    I1JI)()020()01 
Status    Unutili/eil 

Comment    1200  si],  tt  .  2  sturv  wood,  nff-site 
use  onlv 

Unsuitable  PropertieN 

Huildinn  Ihv  Statf! 

California 

BIdgs    t1'>7.  ")1:-)8 

Construction  Battalion  Center 

Port  Hueneme  Co:  Ventura  (  A  'i  104  t-4  101 

l.andholding  Ageni  v   Navs 

Property  Number    "^720002004.') 

Status    I  Inutili/ed 

Ke.ison   St'i  ured  .Xrea 


f  .11  1  Illy  1,1181 
( ..imp  Pendleton 
C.iiiip  Pendleton  Cn   C.-X  'CO")^- 
l.aiidhiilding  .\geni  \    \a\  V 
Pnifiertv  Number    "7200020046 
Status    I   niitili/eii 
KiMsuiis   ,Sei  ured  Area,  KxliTistve 
deterioration 

hai  ihty  14220 

C  .aniji  Pendleton 

(  .uiif)  Pendletiin  Co   ( ;.\  M20'.=i- 

l..indtiolding  .-Xgeni  \    Navy 

Property  Number    :"''200020047 

.Status    I   nutili/ed 

Keasons   Sei  ured  .Xrea,  Kxtensive 

delenoraln  ui 
fai  ihty  24131 
( lamji  Pendleton 
(  ;anip  Pi'ndielun  Co   ( :.\  i)2(r)')- 
l.iiidhi  ildmx  .Xgeni  V    N.i\\ 
Prnperty  Nuinf)er    :"'"20()02004H 
Status    1  iiiitili/ed 
(Muniment    .Sei  ured  .Krea,  Kxleiisive 

deterioration 

F  liirida 

Hldn    7H 

Nav.il  .\ir  Station 

lai  ksonville  Co   FL  :t2212- 

Landholding  Agency   Navy 

Property  Number    77200020064 

Status   Unutilized 

( jimment   Secured  Area,  Extensive 

deterioration 
Bldg   71 

Naval  .\\T  Station 
|a(  ksonville  Co   FL  32212- 
Landholding  Agency  Navv 
Property  Number   7720002006.5 
Status   Unutilized 
Comment:  Secured  Area,  Extensive 

deterioration 
Bldg   7K 

Naval  Air  Station 
lacksonville  Co   FL  32212- 
Landholding  Agency:  Navv 
Property  Number   77200020066 
Status:  L'nutilized 
Comment   Secured  Area,  Extensive 

deterioration 
Bldg   106 
Naval  Air  Station 
lacksonville  Co   FL  32212- 
Landholding  .\gencv   Navv 
Propertv  Number   77200020067 
.Status  Unutilized 
Comment   Secured  Area,  Extensive 

deterioration 
Bldg   US 
Naval  .\ir  Station 
lacksonville  Co   FL  32212- 
Landholding  Agency   Navy 
Properly  Numf)er   77200020068 
Status   Unutilized 
Comment    Secured  Area,  Extensive 

deterioration 
Bldg    142 
Naval  ,-\ir  Station 
lai  ksonvilln  Cio    FL  32212- 
Landliolding  .Ageni  \    Navy 
Property  Number   7720002006') 
Status   Unutili/ed 
CiiinmenI    Sei  ured  Area,  Extensive 

deterioration 
BUig    .'i84 


Naval  Air  .Station 

lac  ksonville  C:o,  FL  12212- 

Landholding  .Agent  y,  N,i\  \ 

Property  Nuintjer   77200020070 

Status:  I  'nutili/ed 

Comment,  Sec  ured  ,\rea,  Extensue 

deterioration 
Blcig  610 
Na\  al  Air  StalKui 
|ai  ksonville  Co:  FL  32212- 
I.andholding  .Agenc  \    Navy 
Properly  Number   77200020071 
.Status.  Unutilized 
Comment.  Sei  ured  .Area.  Extensive 

ifeterioration 
Bldg   702 
Naval  .Air  Station 
lac  ksonville  Co   Duval  FL  .(2212- 
Landholding  .Agency:  Navy 
Propertv  Number   77200020072 
Status:  Unutilized 
Reasons   Secured  .Area.  Extensive 

deterioration 
Bldg   703 
Naval  .Air  Station 
lacksonville  Co:  Duval  FL  32212- 
Landholding  .Agenc\    Navy 
Property  Number   77200020073 
Status:  Unutilized 
Reasons:  Secured  Area.  Extensive 

deterioration 
Bldg.  725 
Naval  .Air  Station 

lacksonville,  Co:  Duval  FL  32212-       . 
Landholding  .Agency  Navy 
Property  Number   77200020074 
Status   l'nutilized 
Reasons:  Secured  .Area,  Extensive 

detenoration 
Bldg   740A 
Naval  Air  Station 
lacksonville  Co:  Duval  FL  32212- 
Landholding  Agency:  Navv 
Property  Number:  77200020075 
Status:  Unutilized 
Reasons:  Secured  .Area,  Extensive 

detenoration 
Bldg,  54 
Naval  Station 

Mayport  Co   Duval  F"L  32228- 
Landholding  Agency:  Navy 
Property  Number   77200020076 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 

deterioration 
Bldg  211 
Naval  Station 

Mayport  Co   Duval  FL  32228- 
Landholding  .Agency:  Navy 
Property  Number   77200020077 
Status   L'nutilized 
Reasons  Secured  .Area,  Extensive 

detenoration 

Guam 

Bldg.  26 

US.  Naval  Forces.  Marianas 

Waterfront  Annex  Co:  C;U  96540-0051 

Landholding  Agency   Navy 

Property  Number   77200020049 

Status:  Unutilized 

Reason:  Secured  .Area 

Bldg  264 

US  Naval  Forces.  Marianas 

Waterfront  Annex  Co:  GU  96540-0051 
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Landholding  .Agency:  Navv 

Property  Number:  77200020050 

Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material.  Sec  ured  .Area. 

Extensive  deterioration 

Bldg   3112 

L'S.  Naval  Forces.  Marianas 

Waterfront  .Annex  Co:  GU  96540-0051 

Landholding  .Agency:  Navy 

Property  Number:  77200020051 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg,  3116 

L',S.  Naval  Forces.  .Marianas 

Waterfront  Annex  Co;  Gi:  96540-0051 

Landholding  Agency.  Navy 

Property  .Number:  77200020052 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg,  3117 

US.  Naval  Forces.  Marianas 

Waterfront  Annex  Co:  GU  96540-0051 

Landholding  .Agency:  Navy 

Property  Number:  77200020053 

Status:  Unutilized 

Reason:  Secured  .Area 

Bldg.  3118 

L'S-  Naval  Fon;es.  Marianas 

Waterfront  Annex  Co:  GU  96540-0051 

Landholding  .Agency:  Navy 

Property  Number:  77200020054 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  3120 

U.S.  Naval  Forces.  Marianas 

Waterfront  Annex  Co;  GU  96540-0051 

Landholding  Agency:  Navv 

Property  Number:  77200020055 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  3121 

US.  Naval  Forces.  Marianas 

Waterfront  Annex  Co:  GU  96540-0051 

Landholding  Agency:  Navy 

Properly  Number:  77200020056 

Status:  Unutilized 

Reason;  Secured  Area 

Bldg.  4400 

U.S.  Naval  Forces,  Marianas 
Waterfront  Annex  Co:  GU  96540-0051 
Landholding  Agency:  Navy 
Property  Number:  77200020057 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 
deterioration 

Bldg.  4402 

US.  Naval  Forces.  Marianas 

Waterfront  Annex  Co:  GU  96540-0051 

Landholding  Agency:  Navy 

Property  Number:  77200020058 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg  4414 

U.S.  Naval  Forces,  Marianas 

Waterfront  Annex  Co:  GU  96540-0051 

Landholding  Agency:  Navy 

Property  Number:  77200020059 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  4425 

U.S.  Naval  Forces,  Marianas 
Waterfront  Annex  Co:  GU  96540-0051 
Landholding  Agency:  Navy 


Property  Number:  77200020060 
Status:  L'nutilized 
Reason:  Secured  Area 
Bldgs.  4426.  4427,  4428 
U.S.  Naval  Forces.  Marianas 
Waterfront  Annex  Co:  GU  96540-0051 
Landholding  .Agency:  NaxT 
Property  Number:  77200020061 
Status:  Unutilized 
Reason:  Secured  Area 

Illinois 

Bldg.  381 

Argonne  National  Lab 

.Argonne  Co:  DuPage  IL  60439- 

Landholding  Agency:  Energy 

Property  Number;  41200020005 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  384 

.Argonne  National  Lab 

.Argonne  Co:  DuPage  IL  60439- 

Landholding  .Agency;  Energy 

Property  Number:  41200020006 

Status:  Unutilized 

Reason;  Extensive  deterioration 

Bldg.  480 

Argonne  National  Lab 

.Argonne  Co:  DuPage  IL  60439- 

Landholding  .Agency;  Energy 

Property  Number:  41200020007 

Status;  l'nutilized 

Reason:  Extensive  deterioration 

Bldg.  486 

.Argonne  National  Lab 

Argonne  Co;  DuPage  IL  60439- 

Landholding  Agency:  Energy 

Property  Number:  41200020008 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Minnesota 

Dwelling 

Mississippi  Hdqts  Leech  Lake 

Proj. 

Federal  Dam  Co;  Cass  MN  56641- 

Landholding  Agency:  COE 

Property  Number;  31200020002 

Status;  Unutilized 

Reason:  Extensive  deterioration 

Garage  1 

Mississippi  Hdqts  Leech  Lake 

Proj. 

Federal  Dam  Co:  Cass  MN  56641- 

Landholding  Agency:  COE 

Property  Number:  31200020003 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Garage  2 

Mississippi  Hdqts  Leech  Lake 

Proj. 

Federal  Dam  Co:  Cass  MN  56641- 

Landholding  Agency;  COE 

Property  Number:  31200020004 

Reason;  Extensive  deterioration 

Nevada 

6  Bldgs. 

Dale  Street  Complex 

300,  400,  500,  600,  Block 

Bldg,  Valve  House 

Boulder  City  Co;  NV  89005- 

Landholding  Agency;  GSA 

Property  Number:  54200020017 

Status:  Excess 

Reason;  Extensive  deterioration 


GSA  Number;  LC-00-Ol-RP 

New  Mexico 

Bldg.  16.  TA-3 
Los  .Alamos  National  Lab 
.Los  Alamos  Co:  NM  87545- 
Landholdipg  .Agency :  Energy 
Property  Number:  41200020009 
Status:  l'nutilized 
Reason;  Secured  .Area 

Bldg.  339.  TA-16 

Los  Alamos  National  Lab 

Los  Alamos  Co;  NM  87545- 

Landholding  .Agency:  Energy 

Property  Number;  41200020010 

Status;  L'nutilized 

Reason;  Secured  .Area 

Bldg.  340.  r.A-ie 

Los  Alamos  National  Lab 
Los  Alamos  Co:  NM  87545- 
Landholding  .Agency:  Energy 
Property  Number:  41200020011 
Status;  Unutilized 
Reason:  Secured  .Area 
Bldg.  341.  TA-16 
Los  Alamos  .National  Lab 
Los  Alamos  Co:  NM  87545- 
Landholding  Agent  y:  Energy 
Property  Number  41200020012 
Status;  L'nutilized 
Reason:  Secured  .Area 
Bldg.  342.  TA-16 
Los  Alamos  National  Lab 
Los  Alamos  Co:  NM  87545- 
Landholding  .Agency;  Energy 
Property  Number:  41200020013 
Status:  Unutilized 
Reason:  Secured  .Area 

Bldg.  343.  TA-16 

Los  Alamos  National  Lab 

Los  .Alamos  Co;  N.M  87545- 

Landholding  .Agency;  Energy 

Property  Number:  41200020014 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  345,T.A-16 

Los  Alamos  National  Lab 

Los  .Alamos  Co:  NM  87545- 

Landholding  .Agency:  Energy 

Property  Number:  41200020015 

Status:  Unutilized 

Reason;  Secured  .Area 

Bldg.  16,  TA-21 

Los  Alamos  National  Lab 

Los  Alamos  Co;  NM  87545- 

Landholding  Agency;  Energy 

Property  Number;  41200020016 

Status:  Unutilized 

Reason:  Secured  .Area 

Bldg.  48.  T.A-55 

Los  Alamos  National  Lab 

Los  Alamos  Co:  NM  87545- 

Landholding  Agency:  Energy 

Property  Number:  41200020017 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  125.TA-55 
Los  Alamos  National  Lab 
Los  Alamos  Co;  NM  87545- 
Landholding  Agency;  Energy 
Property  Number;  41200020018 
Status;  Unutilized 
Reason:  Secured  Area 
Bldg.  162,TA-55 
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Los  Alamns  Nrtliundl  I.db 
Los  Alamos  Co   NM  H7545- 
Landhnliiin^  Akhih  v   Knerxv 
Proportv  Number   4  1^1)(10JIHJ19 
Status   Inulili/ed 
Reason   Seciirt'ti  Area 

New  York 

BIdR  AT-l 

Knolls  Atomu   Power  l.ab 
Niskaviiiia  C.n   .Srhene(  lailv  NY  l.;.l{)l 
lAinHholiiinx  Aneni  v   Knerxv 
Property  Number  41J0OO20O;:u 
Status:  Unutilized 
Reason   Secured  Area 

South  Caruhna 

Bids  4'i 

Naval  Public  Works  ('enter 
(loose  (Teek  Co   Berkeley  S(.'  jy445— 
Landholiiiri^  Ageni  v   Navy 
Property  Number   772im)Mi»>2 
Status;  I  'nutilized 
Reasons:  Secured  Area.  Kxtensive 
deterioration 

Virginia 

BIdg.  14.'i 

Norfolk  Naval  Shipyard 

Poilsmouth  Co  VA  2.1709-5000 

Landholding  Agenc  v   Navy 

Properly  Number   77^0002006.) 

Status  I  'nutilized 

Reasons:  Secured  Area,  fclxtensive 

deterioration 
BIdg.  SP-76 
Naval  .Station 
Norfolk  Co:  VA  23S11- 
Landholdiiig  Agenc  y   Navy 
Property  Number:  77200020078 
Status:  Unutilized 
Reasons:  Extensive  deterioration 

Pennsylvania 

Tract  No  B-212C 
Upstream  from  Cen   ladwin 
Dam  &  Reservoir 

HonesdaleCo:  Wayne  PA  184.11- 
Landhulding  Agency:  COE 
Property  Number:  ,n  200020005 
Status:  Unutilized 
Reason:  Floodway 

Tennessee 

Tract  D.  7  acres 

Cheatham  Lock  &  Dam 

Nashville  Co:  Davidson  TN  37207- 

I^ndholding  Agency  COE 

Property  Number   11200020006 

Status  Unutilized 

Reason:  Floodway 

Virginia 

0.4  acres 

Naval  Amphibious  Base 

Norfolk  Co   VA  23S21-3229 

Landholding  Agency   Navy 

Property  Number   77200020079 

Status:  Unutilized 

(Comment   Secured  Area 

iFR  Doc.  00-13041  Filed  .S-25-00;  8:45  am| 

BILUNO  CODC  4210-29-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Managamant 

[AK-932-1430-ET:  A-0«2024] 

Propoaad  Extanaicn  of  Withdrawal  and 
Opportunity  for  Pul>llc  Meating;  Alaaka 

AGENCY:  Bureau  of  Land  Management. 

Inferior 

ACTION:  Notice. 


summary:  The  Bureau  of  Land 
Management  (BLM)  proposes  to  extend 
the  withdrawal  for  730.13  acres  of 
puhhc  land  known  as  the  Campbell 
Tract  Administrative  Site,  for  an 
additional  20  years.  The  land  is 
withdrawn  from  all  forms  of 
appropriation  under  the  public  land 
laws  by  Public  Land  Order  (PLO)  No. 
6127,  until  February  11,  2002  The 
purpose  of  the  extension  is  to  protect 
the  existing  Bureau  of  Land 
Management  Campbell  Tract 
Administrative  Sito.  This  Notice  gives 
an  opportunity  to  comment  on  the 
propo.sed  action  and  to  request  a  public 
meeting. 

DATE:  Comments  and  requests  for  a 
public  meeting  must  be  received  by 
August  24.  2000. 

ADDRESSES:  Comments  and  meeting 
requests  should  be  sent  to  the  Alaska 
State  Director,  BLM  Alaska  State  Office. 
222  W  7th  Avenue.  No.  13.  Anchorage. 
Alaska  99513-7599. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  J.  Lavin.  BLM  Alaska  State  Office. 
907-271-5049. 

SUPPLEMENTARY  INFORMATION:  On  April 
28,  2000,  a  petition  was  approved 
allowing  the  Bureau  of  Land 
Management  to  file  an  application  to 
extend  the  PLO  No.  6127  withdrawal  for 
the  Campbell  Tract  Administrative  Site, 
as  it  affects  the  following  described 
land,  for  an  additional  20  years: 

Seward  Meridian 

T  12  N.  R.  3  W. 

.Sec  2.  WVjW>/3E"2NWV«.  W'-'iNWV*, 

W'/iE"2WVjSW"4.  W'/jWVjSWV*; 

Sec.  3.  Lots  1  through  4.  inclusive. 

S>/jN''2NEv«NEV,.  SVjNE"4NEv«, 

SV1SEV4NWV4NEV4,  SViNE'/«. 

SEV.SEV4NW.4.  SV2NEV4SEV4NWV«. 

SVjSW"4SEV4NW''4.  SW'-^..  EV2SE"4. 
Sec.  10.  NEV4NEV«.  EVjNW>'4NE''4, 

NWV4NWV4NE'/4.  N'/2SWV4NWV«NEV4. 

NV2NV2N'/2NW'.4. 
Sec    11,  NWV4NW'.4NWV4. 

W'/2SWV4NW'/4NWV«. 

The  area  described  contains  730.13 
acres. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  conunents. 
suggestions,  or  objections  in  connection 


with  the  proposed  withdrawal  extension 
may  present  their  views  in  writing  to 
the  Alaska  State  Director  of  the  Bureau 
of  Land  Management. 

Notice  is  hereby  given  that  an 
opportunity  for  a  public  meeting  is 
afforded  in  connection  with  the 
proposed  extension.  All  interested 
persons  who  desire  a  public  meeting  for 
the  purpose  of  being  heard  on  the 
proposed  withdrawal  extension  must 
submit  a  written  request  to  the  Alaska 
State  Director  within  90  days  from  the 
date  of  publication  of  this  notice.  If  the 
authorized  officer  determines  that  a 
public  meeting  will  be  held,  a  notice  of 
the  time  and  place  will  be  published  in 
the  Federal  Register,  at  least  30  days 
before  the  scheduled  date  of  the 
meeting. 

This  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  part  2300.  The  land  will 
continue  to  be  subject  to  the  terms  and 
conditions  of  PLO  No.  6127.  until 
February  11.  2002. 

Dated:  May  16.  2000. 
Donald  W.  Baggs, 

Lands  and  Minerals  Group  Supervisor. 
Division  of  Lands.  Minerals,  and  Resources. 
[FR  Doc.  00-12884  Filed  5-2.5-00;  8:45  ami 
MUJNQ  CODE  431(KIA-P 


DEPARTMENT  OF  THE  INTERIOR 

Buraau  of  Land  Managamant 
[NV-03O-1610-DH] 

Notica  of  Infant  To  Prapara  an 
Amandmant  to  ttta  Lahontan  Raaourca 
Managamant  Plan  for  Raaourca 
Managamant  of  WKttdrawn  Landa  at 
Naval  Air  Station  Fallon,  Navada 

AGENCY:  Department  of  the  Interior. 
Bureau  of  Land  Management,  Carson 
City  Field  Office  in  partnership  with  the 
Department  of  Defense.  U.S.  Naval  Air 
Station  Fallon.  Nevada. 
ACTWN:  Notice  of  Intent.  The  Bureau  of 
Land  Management  (BLM)  is  proposing 
to  amend  the  Lahontan  Resource 
Management  Plan  (RMP)  based  on 
specific  direction  within  Public  Law 
106-65.  section  3014  (Military  Lands 
Withdrawal  Act  of  1999).  In  addition, 
the  BLM's  amended  RMP  will  be 
prepared  v«th  the  Naval  Air  Station 
Fallon  (Navy)  to  comply  with 
Department  of  Defense  requirements  for 
an  Integrated  Natural  Resource 
Management  Plan  in  accordance  with 
the  Sikes  Act  Amendment  Act  (1997). 
Public  Law  105-85. 

SUMMARY:  BLM  and  Navy  have 
determined  that  the  resource 
management  plan  process  and 
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environmental  assessment  (EA)  is  the 
appropriate  means  to  serve  as  the 
analysis  and  the  basis  for  decisions  on 
lands  identified  in  the  Military  Lands 
Withdrawal  Act  of  1999  for  public  land 
management. 

The  following  resource-related  issues 
have  been  identified:  (1)  Off  Highway 
Vehicle  use;  (2)  public  access  (hunting, 
ranching,  mining  claims,  etc.);  (3) 
livestock  grazing;  (4)  sage  grouse  habitat 
preservation;  (5)  Pony  Express  Trail 
protection;  (6)  wildfire  prevention  and 
suppression.  The  BLM  and  Navy  are 
soliciting  comments  regarding  issues 
and  concerns  the  public  may  have. 
EFFECTIVE  DATES:  Two  public  scoping 
meetings  will  be  held  in  June  2000  to 
allow  the  public  an  opportunity  to 
identify  issues  and  concerns  to  be 
addressed  in  the  RMP  Amendment. 
Representatives  from  BLM  and  Navy 
will  be  available  to  answer  questions 
about  the  Military  Lands  Withdrawal 
Act  of  1999  and  the  RMP  Amendment 
process.  Comments  will  be  accepted 
until  June  30.  2000. 

The  scheduled  public  meetings  are: 
Fallon,  NV  (7:00-9:00  p.m.)— June  13. 

2000.  Fallon  Convention  Center.  100 

Campus  Way.  Fallon.  NV. 
Reno.  NV  (7-9  p.m.)— June  15,  2000. 

BLM  Nevada  State  Office.  1340 

Financial  Blvd..  Reno.  NV. 

The  proposed  plan  amendment 
schedule  is  as  follows: 
Begin  Pubhc  Scoping:  May  25.  2000. 
Public  Scoping  Meetings:  June  13  and 

15.  2000. 
Release  Proposed  Plan  Amendment.  EA 

and  FONSI  for  Public  Review. 

Governor's  Consistency  Review: 

November  30.  2000. 
Issue  Plan  Amendment  and  Decision 

Record:  May  1,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Scoping  comments  may  be  sent  to:  Field 
Manager,  Bureau  of  Land  Management, 
5665  Morgan  Mill  Road.  Carson  City. 
NV  89701.  ATTN:  Navy  Project 
Manager. 

For  additional  information,  write  to 
the  above  address  or  call  Terri  Knutson 
(BLM  Project  Manager)  at  (775)  885- 
6156  or  email  tknutson@nv.blm.gov. 
SUPPLEMENTARY  INFORMATION:  In  1998 
the  Navy  completed  an  environmental 
impact  statement  (EIS)  to  analyze  the 
proposed  withdrawal  of  public  lands  to 
provide  safety  and  training  buffers 
aroimd  three  established  training  ranges 
in  Churchill  County.  Nevada.  The 
Findings  and  Recommendations 
resulting  from  the  EIS  were  transmitted 
to  Congress  and  in  October  1999  the 
Military  Lands  Withdrawal  Act  of  1999, 
Public  Law  106-65  was  passed  and 


signed  by  the  President.  The  Act 
specifies  several  actions  to  be  taken  by 
the  BLM  and  Navy  prior  to  October 
2001.  including  development  of  a  plan 
for  management  of  each  area  withdrawn 
for  protection  of  the  resources  and 
values.  Federal,  state,  and  local 
agencies.  Tribal  entities,  and  other 
individuals  or  organizations  who  may 
be  interested  in  or  affected  by  the 
decisions  to  be  made  in  this  plan 
amendment  are  invited  to  participate  in 
the  scoping  process  and  may  request,  or 
be  requested  by  the  BLM  and  Navy,  to 
participate  as  a  cooperating  agency. 

Dated:  May  15.  2000. 
)ohn  O.  Singlaub, 

Manager.  Carson  City  Field  Office. 

(FR  Doc.  00-13164  Filed  5-25-00;  8:45  am] 

BILUNG  CODE  4310-HC-U 


INTERNATIONAL  TRADE 
COMMISSION 

[Inv.  No.  337-TA-434] 
Notice  of  Investigation 

In  the  Matter  of:  Certain  Magnetic 
Resonance  Injection  Systems  and 
Components  Thereof. 

AGENCY:  International  Trade 

Conunission. 

ACTION:  Institution  of  investigation 

pursuant  to  19  U.S.C.  1337. 

SUMMARY:  Notice  is  hereby  given  that  a 
complaint  was  filed  with  the  U.S. 
International  Trade  Commission  on 
April  25,  2000,  and  supplemented  on 
May  10,  2000  and  May  17,  2000,  under 
section  337  of  the  Tariff  Act  of  1930,  as 
amended,  19  U.S.C.  1337,  on  behalf  of 
Medrad.  Inc..  One  Medrad  Drive, 
Indianola,  Peimsylvania  15051-0780. 
The  complaint  alleges  violations  of 
section  337  in  the  importation  into  the 
United  States,  the  sale  for  importation, 
and  the  sale  within  the  United  States 
after  importation  of  certain  magnetic 
resonance  injection  systems, 
components  thereof,  and  molds  therefor 
by  reason  of  infringement  of  claims  8- 
9,  22,  25-28,  30-31,  and  33-39  of  U.S. 
Letters  Patent  Re.  36,648.  The  complaint 
further  alleges  that  there  exists  an 
industry  in  the  United  States  as  required 
by  subsection  (a)(2)  of  section  337. 

The  complainant  requests  that  the 
Commission  institute  an  investigation 
and,  after  a  hearing,  issue  a  permanent 
exclusion  order  and  permcment  cease 
and  desist  orders. 

ADDRESSES:  The  complaint,  except  for 
any  confidential  information  contained 
therein,  is  available  for  inspection 
during  official  business  hours  (8:45  a.m. 


to  5:15  p.m.)  in  the  Office  of  the 
Secretary,  U.S.  International  Trade 
Commission.  500  E  Street.  SW..  Room 
112.  Washington.  DC  20436,  telephone 
202-205-2000.  Hearing-impaired 
individuals  are  advised  that  information 
on  this  matter  can  be  obtained  by 
contacting  the  Commission's  TDD 
terminal  on  202-205-1810.  Persons 
with  mobility^  impairments  who  will 
need  special  assistance  in  gaining  access 
to  the  Commission  should  contact  the 
Office  of  the  Secretary  at  202-205-2000. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jeffrey  R.  Whieldon.  Esq.,  Office  of 
Unfair  Import  Investigations.  U.S. 
International  Trade  Commission, 
telephone  202-205-2580.  General 
information  concerning  the  Commission 
may  also  be  obtained  by  accessing  its 
internet  server  (http://v^vvrw.usitc.gov). 

Authority:  The  authority  for  institution  of 
this  investigation  is  contained  in  section  337 
of  the  Tariff  Act  of  1930.  as  amended,  and 
in  §  210.10  of  the  Commission's  rules  of 
practice  and  procedure.  19  CFR  210.10 
(1999). 

SCOPE  OF  INVESTKaATION:  Having 
considered  the  complaint,  the  U.S. 
International  Trade  Commission,  on 
May  19,  2000,  ordered  that: 

(1)  Pursuant  to  subsection  (b)  of 
section  337  of  the  Tariff  Act  of  1930,  as 
amended,  an  investigation  be  instituted 
to  determine  whether  there  is  a 
violation  of  subsection  (a)(1)(B)  of 
section  337  in  the  importation  into  the 
United  States,  the  sale  for  importation, 
or  the  sale  within  the  United  States  after 
importation  of  certain  magnetic 
resonance  injection  systems  and 
components  thereof  by  reason  of 
infringement  of  claims  8-9.  22.  25-28. 
30-31.  or  33-39  of  U.S.  Letters  Patent 
Re.  36.648.  and  whether  there  exists  em 
industry  in  the  United  States  as  required 
by  subsection  (a)(2)  of  section  337. 

(2)  For  the  purpose  of  the 
investigation  so  instituted,  the  following 
are  hereby  named  as  parties  upon  which 
this  notice  of  investigation  shall  be 
served: 

(a)  The  complainant  is:  Medrad.  Inc., 
One  Medrad  Drive.  Indianola, 
Pennsylvania  15051-0780. 

(b)  The  respondents  are  the  following 
companies  alleged  to  be  in  violation  of 
section  337,  and  are  the  parties  upon 
which  the  complaint  is  to  be  served: 

Nemoto  Kyorindo  Co.,  Ltd..  3-26—4 
Hongo  Bunkyou-ku,  Tokyo.  Japan. 

Liebel-Flarsheim  Co..  2111  E.  Galbraith 
Road.  Cincinnati.  OH  45215-6305 

Mallinckrodt  Inc.,  (New  York 
corporation),  675  McDonnell 
Boulevard,  Hazelwood,  MO  63042. 
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Mallinckxodt  Inc..  (Delaware 
ccirporation).  675  McDonnell 
Boulevard.  Hazelwood.  MO  63042 
(c)  Jeftey  R.  Whieldon.  Esq.,  Office  of 
Unfair  Import  Investigations.  U.S. 
International  Trade  Commission,  500  E 
Street.  SW..  Room  401-H.  Washington. 
DC  20436.  who  shall  be  the  Commission 
investigative  attorney,  party  to  this 
investigation:  and 

(3)  For  the  investigation  so  instituted, 
the  Honorable  Paul  J.  Luckem  is 
designated  as  the  presiding 
administrative  law  judge. 

Responses  to  the  complaint  and  the 
notice  of  investigation  must  be 
submitted  by  the  named  respondents  in 
accordance  with  §210.13  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  19  CFR  210  13  Pursuant  to 
19CFR  201.16(d)  and  210.13(a)  i)f  the 
Commission's  rules,  such  responses  will 
be  considered  by  the  Commission  if 
received  not  later  than  20  days  after  the 
date  of  service  by  the  Commission  of  the 
complaint  and  the  notice  of 
investigation.  Extensions  of  time  for 
submitting  responses  to  the  complaint 
will  not  be  granted  unless  good  cause 
therefor  is  shown. 

Failure  of  a  respondent  to  file  a  timely 
response  to  each  allegation  in  the 
complaint  and  in  this  notice  may  be 
deemed  to  constitute  a  waiver  of  the 
right  to  appear  and  contest  the 
allegations  of  the  complaint  and  this 
notice,  and  to  authorize  the 
administrative  law  judge  and  the 
Commission,  without  further  notice  to 
the  respondent,  to  find  the  facts  to  be  a.s 
alleged  in  the  complaint  and  this  notice 
and  to  enter  both  an  initial 
determination  and  a  final  determination 
containing  such  findings,  and  mav 
result  in  the  issuance  of  a  limited 
exclusion  order  or  a  cease  and  desist 
order  or  both  directed  against  .such 
respondent 

Issued:  Mav  22.  2000 

By  order  of  the  Oomiiii.ssiun 
Donna  R.  Koehnke. 
Secretary 

|FR  Do<:   00-1.1269  Filed  5-25  OU.  B  45  diii| 
■LUNQ  COM  7iao-02-l> 


INTERNATIONAL  TRADE 
COMMISSION 

[InvestlgMlon  No.  731-TA-«56  (Final)] 

Certain  Ammonium  Nitrate  From 
Russia 

agency:  International  Trade 

Commission. 

ACTION:  Cancellation  of  hearing, 

posthearing  briefs,  and  final  comments. 


summary:  On  May  19,  2000.  the 
Department  of  Commerce  informed  the 
Commission  that  a  suspension 
agreement  had  been  signed  in  the 
subject  investigation.  Accordingly,  the 
C]ommission  hereby  cancels  the  hearing 
on  the  investigation  currently  scheduled 
for  May  25.  2000,  the  posthearing  briefs 
currently  due  on  June  1,  2000,  and  the 
final  comments  currently  due  on  June 
22,  2000.  The  Commission  unanimously 
determined  that  no  earlier 
announcement  of  this  cancellation  was 
possible 

EFFECTIVE  DATE:  May  22,  2000 
FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Taylor  (202-708-4101).  Office  of 
Investigations.  U.S.  International  Trade 
(Commission,  500  E  Street  SW, 
Washington,  DC  20436  Hearing- 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  .Sec;retary  at  202-205-2000. 
Cieneral  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  (http:// 
www  usitc.gov) 

.Authority:  Thi.s  invt'stij^dtion  is  being 
cori(lu(  led  under  authoritv  of  title  V'll  of  the 
Tariff  Aut  of  19,30.  this  notice  is  published 
pursuant  to  section  207  21  of  the 
Commission's  rules  (1«  CFK  <»  20:'  21) 

issued   .May  22,  2000 
Hv  order  of  the  Commission 
Donna  R.  Koehnke, 

Sr(  rt'tiin, 

ll-K  Du(    00-1.1267  Filed  5-25-O0,  8  45  am] 

BILUNG  COOe  7020-oa-F 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigations  Nos.  701-TA-31B  (Review) 
•nd  731-TA-538  and  561  (Review)] 

Sulfanllic  Add  From  China  and  India 
Determinations 

On  th»'  basis  of  the  record  '  developed 
in  the  subject  five-year  reviews,  the 
United  States  International  Trade 
Commission  determines,  pursuant  to 
section  751(c)  of  the  Tariff  Act  of  1930 
(19  U.S.C  §  1675(c)),  that  revocation  of 
the  countervailing  duty  and 
antidumping  duty  orders  on  sulfanilic 
acid  from  C:hina  and  India  would  be 
likely  to  lead  to  continuation  or 


recurrence  of  material  injury  to  an 
industry  in  the  United  States  within  a 
reasonably  foreseeable  time. 

Background 

The  Commission  instituted  these 
reviews  on  October  1.  1999  (64  FR 
53412.  October  1,  1999)  and  determined 
on  January  7,  2000  that  it  would 
conduct  expedited  reviews  (65  FR  2645. 
January  18.  2000).  The  Commission 
transmitted  its  determinations  in  these 
reviews  to  the  Secretary  of  Commerce 
on  May  18.  2000.  The  views  of  the 
Commission  are  contained  in  USITC 
Publication  3301  (May  2000).  entitled 
Sulfanilic  Acid  From  China  and  India: 
Investigations  Nos.  701-TA-318 
(Review)  and  731-TA-538  and  561 
(Review). 

Issued;  May  22.  2000 
Bv  order  of  the  Commission. 
Donna  R.  Koehnke, 

.Ser  rerun 

[FR  Do(    00-1.1268  Filed  5-25-00;  8;45  am) 

BiUJNG  COOE  702(M>3-P 


'  The  ri'i  wrd  is  ilffin.vj  in  sec,  207.2|fl  of  the 
OiniiTiissiuti  s  Kiilc's   it  I'rHc  liic  Hiui  Prim-ilurf  (14 
CFK  tJir  Jim 


DEPARTMENT  OF  JUSTICE 

Federal  Bureau  of  investigation 

Agency  information  Collection 
Activities;  Current  Collection; 
Comments  Requests 

AGENCY:  Federal  Bureau  of 
Investigation,  Department  of  Justice 
ACTION:  Notice  of  Information  Collection 
Under  Review;  Extension  of  a  Currently 
Approved  Collection;  Hate  Crime 
Incident  Report  and  Quarterly  Hate 
Crime  Report 

The  proposed  information  collection 
is  published  to  obtain  comments  from 
the  public  and  affected  agencies 
Comments  are  encouraged  and  will  be 
accepted  until  July  25,  2000. 

Request  written  comments  and 
suggestions  from  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information.  Comments 
should  address  one  or  more  of  the 
following  four  points; 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 
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(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  of 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time  should  be  directed  to 
Gregory  E.  Scarbro  (phone  number  and 
address  listed  below).  Additional 
information  as  well  as  copies  of  the 
proposed  information  collection 
instrument  with  instructions  are 
available  by  contacting  Gregory  E. 
Scarbro,  Unit  Chief,  telephone  304-625- 
4830.  FBI,  CJIS  Division.  Statistical 
Unit.  E-3,  1000  Custer  Hollow  Road, 
Clarksburg,  WV  26306. 

Overview  of  this  information 
collection: 

(1)  Type  of  information  collection: 
Extension  of  Current  Collection. 

(2)  The  title  of  the  form/collection: 
Hate  Crime  Incident  Report  and 
Quarterly  Hate  Crime  Report. 

(3)  The  agency  form  number,  if  any, 
and  applicable  component  of  the 
Department  Sponsoring  the  collection. 
Form:  11-1;  11-2.  Federal  Bureau  of 
Investigation,  Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  brief 
abstract.  Primary;  Local  and  State  Law 
Enforcement  Agencies.  These  reports 
will  gather  information  necessary  to 
monitor  the  bias  motivation  of  selected 
criminal  offenses.  The  resulting  data  are 
published  aimually. 

(5)  The  FBI  UCR  Program  is  currently 
reviewing  its  race  and  ethnicity  data 
collection  in  compliance  with  the  Office 
of  Management  and  Budget's  Revisions 
for  the  Standards  for  the  Classification 
of  Federal  Data  on  Race  and  Ethnicity. 

(6)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  17.667  agencies  with  106,002 
responses  (including  zero  reports);  and 
with  an  average  of  6  hours  and  35 
minutes  annually  devoted  to 
compilation  of  data  for  this  information 
collection. 

(7)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  both 
collections:  15,900  hours  annually. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division.  Suite  850,  Washington  Center, 


1001  G  Street,  NW.,  Washington,  DC 
20530. 

Dated:  May  23,  2000. 
Robert  B.  Briggs, 

Department  Clearance  Officer,  United  States 

Department  of  Justice. 

[FR  Doc.  00-13307  Filed  5-25-00;  8:45  am] 

HLUNO  COOE  4410-22-M 


DEPARTMENT  OF  UVBOR 

Employment  Standards 
Administration,  Wage  and  Hour 
Diviaion 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  Part  1 ,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931, 
as  amended  (46  Stat.  1494,  as  amended, 
40  U.S.C  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  Part  1, 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  an  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry'  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 


impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedes  decisions  thereto,  contain  no 
expiration  dates  and  are  effective  from 
their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  vdth  the  provisions  of  29 
CFR  29  Parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  appUcable  Federal  prevaiUng  wage 
law  and  29  CFR  part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor. 
Employment  Standards  Administration. 
Wage  and  Hour  Division.  Division  of 
Wage  Determinations.  200  Constitution 
Avenue,  N.W.,  room  S-3014, 
Washington,  DC  20210. 

Modifications  to  General  Wage 
Determination  Decisions 

The  number  of  decisions  listed  in  the 
Government  Printing  Office  document 
entitled  "General  Wage  Determinations 
Issued  Under  the  Davis-Bacon  and 
related  Acts"  being  modified  are  listed 
by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 

Volume  I 

None. 

Volume  II 

Pennsylvania 

PA000003  (Feb.  11.  2000) 
PA000006  (Feb.  1 1 .  2000) 
PA000014  (Feb.  11.  2000) 

Volume  III 

Florida 

FLQ000028  (Feb.  1 1.  2000) 
South  Carolina 

SC000003  (Feb.  11.  2000) 
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Volume  IV 

Ohio 

OHOOOOm  (Feb    U.  2000) 


Volume  V 

Iowa 

IA000002 
lA  000003 
IA000004 
IA000005 
IA000006 
lAOOOOlO 
IA000013 
lA  00001 4 
IA000015 
IA000016 
IA000018 
lAOOOOig 
IA000024 
1A000029 
IA000032 
IA000045 
IA000046 
IA000047 
IA000067 
IA000070 
IA000071 
IA000072 
IA000078 
IA000079 
IA000080 

Kansas 
KS000013 
KS000022 
KS000069 
KS000070 


(Feb.  11. 
(Feb.  11, 
(Feb.  11, 
(Feb.  11, 
(Feb.  11. 
(Feb.  11. 
(Feb.  11. 
(Feb.  11. 
(Feb.  11. 
(Feb.  11. 
(Feb.  11, 
(Feb.  11, 
(Feb.  11. 
(Feb. 
(Feb. 
(Feb. 
(Feb. 
(Feb. 
(Feb. 
(Feb.  11. 
(Feb.  11. 
(Feb  11. 
(Feb.  11. 
(Feb.  11. 
(Feb  11. 

(Feb.  11, 
(Feb  11, 
(Feb.  11, 
(Feb  11, 


11, 
11, 
11, 
11, 

11, 
11, 


2000) 
2000) 
2000) 
2000) 
2000) 
2000) 
2000) 
2000) 
2000) 
2000) 
2000) 
2000) 
2000) 
2000) 
2000) 
2000) 
2000) 
2000) 
2000) 
2000) 
20001 
2000) 
2000) 
2000) 
2000) 

2000) 
2000) 
2000) 
2000) 


Volume  VI 

South  Dakota 

SDOOOOll  (Feb   11.2000) 
Washington 

WA0OOO03  (Feb    11,  200O) 

WA000008(Feb    11.2000) 

Volume  VII 
None 

General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Af:ts. 
including  those  noted  above,  may  he 
found  in  the  Government  Printing  Ofrice 
(GPO)  document  entitled  "General  Wage 
Determinations  Issued  Under  The  Davis- 
Bacon  and  Related  Acts  "  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  country 

The  general  wage  determinations 
issued  under  the  Davis-Bacon  and 
related  Acts  are  available  electronically 
by  subscription  to  the  FedWorld 
Bulletin  Board  System  of  the  National 
Technical  Information  Service  (NTIS)  of 
the  U.S.  Department  of  Commerce  at  1- 
800-363-2068 

Hard-copy  subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents.  U.S.  Government  Printing 
Office.  Washington.  DC  20402.  (202) 
512    1800. 


When  ordering  hard -copy 
subscription(s),  be  sure  to  specify  the 
State(s)  of  interest,  since  subscriptions 
may  be  ordered  for  any  or  all  of  the 
seven  separate  volumes,  arranged  by 
State.  Subscriptions  include  an  annual 
edition  (issued  in  January  or  February) 
which  includes  all  current  general  wage 
determinations  for  the  States  covered  by 
each  volume.  Throughout  the  remainder 
of  the  year,  regular  weekly  updates  are 
distributed  to  subscribers. 

.Signed  at  Washington,  U  CI  This  18th  Day 
of  May  2000. 
Carl ).  Poleskey, 

Chief.  Branch  of  Construction  Wage 
Determinations 

|FR  Doc:.  00-13048  Filed  S-25-00:  8  45  am] 
BHJJNQ  COOC  4S10-27-M 


DEPARTMENT  OF  LABOR 

BurMHi  of  Labor  Statistics 

Fsdsral  Economic  Statistics  Advisory 
Commrttse;  Appointmsnt  of  MsmlMrs 

This  is  to  announce  the  appointment 
of  members  to  the  Federal  Economic 
Statistics  Advisory  Committee  (FESAC), 
established  under  the  provisions  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (Public  Uw  92-463;  5  U  S.C. 
App  2,  6(c)).  The  membership  of  the 
(>ommittee  is  as  follows: 
Professor  Ernst  R.  Bemdi.  C^hair. 

Massaf:husetts  Institute  of  Technology 
Dr.  Barry  P.  Bosworth,  Brookings 

Institution 
Professor  Franklin  M  Fisher, 

Massachusetts  Institute  of  Tw:hnologv 
Professor  fohn  C,  Haltiwanger, 

University  of  Maryland 
Dr  .Sallie  Keller-McKlulty,  Los  Alamos 

National  Laboratory 
Professor  Alan  B  Krueger.  Princeton 

University 
Dr  ludith  T  Lessler,  Research  Triangle 

Institute 
Professor  Lisa  M   Lynch.  Tufts 

University 
Professor  )oseph  .Sedransk,  C^ase 

Western  Reserve  University 
Professor  Matthew  D.  Shapiro  . 

I  'niversity  of  Michigan 
Professor  |ohn  B  Taylor,  Stanford 

I  'niversity 
Professor  Kirk  M.  Wolter.  University  of 

Chicago 

The  ("ommittee  will  present  advice 
and  make  recommendations  to  the 
Department  of  Labor,  Bureau  of  Labor 
Statistics  and  the  Department  of 
(Commerce,  Bureau  of  Economic 
Analysis  and  Bureau  of  the  Census  (the 
Agencies)  from  the  perspective  of  the 
professional  economics  and  statistics 
communities.  The  Committee  is  a 


technical  committee  composed  of 
economists,  statisticians,  and  behavioral 
scientists  who  are  recognized  for  their 
attainments  and  objectivity  in  their 
respective  fields.  Committee  members 
will  be  called  upon  to  analyze  the  issues 
involved  in  producing  Federal 
economic  statistics  and  recommend 
practices  that  will  lead  to  optimum 
efficiency,  effectiveness,  and 
cooperation  among  the  Agencies.  These 
initial  appointments  are  for  one-,  two- 
or  three-year  terms,  to  provide  staggered 
three-year  terms  overall.  Professor  Ernst 
R.  Bemdt  will  se^ve  as  Committee 
Chairperson. 

Signed  at  Washington,  IX]  this  19th  day  of 
May  2000 

Katharine  G,  Abraham, 
Commissioner  of  Labor  Statistics 
(FR  Dot.  00-13249  Filed  5-25-00;  8:45  am) 
BaXJNQ  COOC  4S1&-24-P 


DEPARTMENT  OF  LABOR 

Bureau  of  loibor  Statistics 

Federal  Economic  Statistics  Advisory 
Committee;  Notice  of  Open  Meeting 
and  Agenda 

The  initial  meeting  of  the  Federal 
Economic  Statistics  Advisory 
Committee  will  be  held  on  June  15, 
2000  in  the  Postal  Square  Building,  2 
Massachusetts  Avenue  N.E., 
Washington,  DC. 

The  Federal  Economic  Statistics 
Advisory  Committee  is  a  technical 
committee  composed  of  economists, 
statisticians,  and  behavioral  scientists 
who  are  recognized  for  their  attainments 
and  objectivity  in  their  respective  fields. 
Committee  members  will  be  called  upon 
to  analyze  issues  involved  in  producing 
Federal  economic  statistics  and 
recommend  practices  that  will  lead  to 
optimum  efficiency,  effectiveness,  and 
cooperation  among  the  Department  of 
Labor.  Bureau  of  Labor  Statistics  and  the 
Department  of  Commerce.  Bureau  of 
Economic  Analysis  and  Bureau  of  the 
Census. 

The  meeting  will  be  held  in  Meeting 
Rooms  1  and  2  of  the  Postal  Square 
Building  Conference  Center.  The 
schedule  and  agenda  for  the  meeting  are 
as  follows: 

9  00     Opening  Session 

1  Purpose  of  the  Committee 

2  Introduction  of  members  and  statements 
of  their  research  interests 

3  (Committee  operating  procedures 
10:15     The  Measurement  of  E-commerce 

1  00     Service  Sector  Measurement:  The  Case 

of  Banking 
2:45     Bureau  of  the  Census  and  Bureau  of 

Labor  Statistics  Establishment  Lists 
3.45     Ethics.  Rules  and  Regulations 
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4:15     Future  Agenda  Topics 

5:00    Conclude  (approximate  time) 

The  meeting  is  open  to  the  public.  It 
is  suggested  that  persons  planning  to 
attend  the  meeting  as  observers  contact 
Margaret  Johnson,  Federal  Economic 
Research  Advisory  Committee,  on  Area 
Code  (202)  691-5600,  Persons  needing 
special  assistance  such  as  sign  language 
interpretation  or  other  special 
accommodation  in  order  to  attend  the 
meeting  are  asked  to  contact  Ms. 
Johnson  at  least  two  days  prior  to  the 
meeting  date. 

Signed  at  Washington.  D.C.  the  19th  day  of 
May  2000. 

Katharine  G.  Abraham, 
Commissioner  of  Labor  Statistics. 
[FR  Doc.  00-13248  Filed  5-25-00;  8:45  am] 

BtLUNG  CODE  4510-24-P 


DEPARTMENT  OF  RAILROAD 
RETIREMENT  BOARD 

Proposed  Collection;  Comment 
Request 

SUMMARY:  In  accordance  with  the 
requirement  of  Section  3506  (c)(2)(A)  of 
the  Paperwork  Reduction  Act  of  1995 
which  provides  opportunity  for  public 
comment  on  new  or  revised  data 
collections,  the  Railroad  Retirement 
Board  (RRB)  publishes  periodic 
summaries  of  proposed  data  collections. 
Comments  are  invited  on:  (a)  Whether 
the  proposed  information  collection  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  has  practical 
utility;  (b)  the  accuracy  of  the  RRB's 
estimate  of  the  burden  of  the  collection 
of  the  information;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  related  to 


the  collection  of  information  on 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Title  and  Purpose  of  Information 
Collection 

Lag  Service  Reports;  OMB  3220-0005. 

Under  Section  9  of  the  Railroad 
Retirement  Act  (RRA)  and  Section  6  of 
the  Railroad  Unemployment  Insurance 
Act  (RUIA),  railroad  employers  are 
required  to  submit  reports  of  employee 
service  and  compensation  to  the  RRB  as 
needed  for  administering  the  RRA  and 
RUIA.  To  pay  benefits  due  on  a 
deceased  employee's  earnings  records  or 
determine  entitlement  to,  and  amount  of 
annuity  applied  for,  it  is  necessary  at 
time  to  obtain  from  railroad  employers 
current  (lag)  service  and  compensation 
net  yet  reported  to  the  RRB  through  the 
annual  reporting  process. 

The  reporting  requirements  are 
specified  in  20  CFR  209.4  and  209.5. 
The  RRB  currently  utilizes  Form  G-88, 
Employer's  Supplemental  Report  of 
Service  and  Compensation,  and  Form 
AA-22,  Notice  of  Death  and 
Compensation,  to  obtain  the  required 
lag  service  and  related  information  from 
railroad  employers.  The  RRB  proposes 
to  obsolete  Form  G— 88a.  Form  G--88a 
will  be  replaced  by  two  forms.  Form  G- 
88a.  1,  Notice  of  Retirement  of 
Verification  of  Date  Last  Worked,  and 
Form  G-88a.2,  Notice  of  Retirement  and 
Request  for  Service  Needed  for 
Eligibility.  Form  G— 88a.l  will  be  sent  by 
the  RRB  to  railroad  employers  and  used 
for  the  specific  purpose  of  verifying 
information  previously  provided  to  the 
RRB  regarding  the  date  last  worked  by 
the  employee.  If  the  information  is 
correct,  the  employer  need  not  reply.  If 
the  information  is  incorrect,  the 
employer  is  asked  to  provide  corrected 


information.  Form  G— 88a.2  will  be  used 
by  the  RRB  to  secure  lag  service  and 
compensation  information  when  it  is 
needed  to  determine  benefit  eligibility'. 
Both  proposed  forms  will  direct  the 
railroad  employers  to  fax  the 
information  directly  to  the  RRB.  It  is 
expected  that  the  proposed  new  forms 
will  be  easier  for  railroad  employers  to 
complete  and  will  encourage  a  speedier 
reply,  allowing  the  RRB  to  pay 
applicants  in  a  more  timely  and 
accurate  manner.  A  minor  editorial 
change  is  proposed  to  Form  AA-12. 

The  completion  time  for  proposed 
forms  G— 88a.l  and  G-88a.2  is  estimated 
at  5  minutes  per  response.  The 
estimated  completion  time  for  Form 
AA-22  remains  at  6V2  minutes  per 
response.  Completion  is  mandatory.  The 
RRB  estimates  that  approximately  800 
Form  AA-12's  2,300  Form  G-88a.l's, 
and  1,200  G-88a.2's  will  be  completed 
annually. 

The  renewal  of  this  information 
collection  will  continue  the  RRB's 
initiative  to  consolidate  information 
collections  by  major  functional  areas. 
The  purpose  of  the  initiative  is  to  bring 
related  collection  instruments  together 
in  one  collection,  better  manage  the 
instruments,  and  prepare  for  the 
electronic  collection  of  this  information 
(A  collection  instrument  can  be  an 
individual  form,  electronic  collection, 
interview,  or  any  other  method  that 
collects  specific  information  from  the 
public.) 

As  part  of  the  OMB  renewal  process, 
the  RRB  proposes  that  this  collection 
(OMB  3220-0005),  Lag  Service  Reports, 
will  be  renamed  Employer  Reporting. 
Upon  approval  by  OMB,  and  RRB 
intends  to  merge  the  following  OMB 
approved  collections  into  the  collection 
by  the  Expected  Expiration  Date. 


OMB  collection 
No. 


Collection  title 


RRB  forms 


Expected  expi- 
ration date 


3220-0008 
3220-0012 
3220-0014 
3220-0070 
3220-0089 

3220-0097 
3220-0132 
3220-0156 
3220-0173 
3220-0175 
3220-0194 


Railroad  Service  and  Compensation  Reports  

Employers  Quarterly  Report  of  Contributions  Under  the  RUIA  . 
Employer  Representatives'  Status  and  Compensation  Reports 

Employer  Service  and  Compensation  Reports 

Pension  Plan  Reports  

Pay  Rate  Report  

Gross  Eamings  Report  

Employers  Deemed  Service  Month  Questionnaire 

Railroad  Separation  Allowance  or  Severance  Pay  Report 

Sick  Pay  and  Miscellaneous  Payments  Report 

Employee  Home  Address  Report  


BA  3a.  BA-4  .... 

9/30/2001 

DC-1    

2/28/2003 

DC-2.  DC-2a 

6/30/2003 

UM1.  Ul-41a  .. 

9/30/2001 

G-88p.  G-88r. 

11/30/2002 

G-88r.1. 

UMe 

9/30/2001 

BA-11  

1/31/2003 

GL-99  

6/30/2003 

BA-9 

4/30/2002 

BA-10  

9/30/2001 

BA-6a  

3/31/2001 

Revisions  to  existing  collection 
instruments  and,  occasionally,  a  new 
instrument  related  to  this  program 


function  may  be  required  during  the 
three-year  cycle  of  this  information 
collection. 


The  RRB  currently  estimates  the 
completion  time  for  manual  Form  BA- 
3a,  Annual  Report  of  Creditable 
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Compensation  af  H5  hours,  the 
electronic  version  of  Form  BA-3a  at 
33.3  hours,  Form  BA-4,  Report  of 
Creditabif  (  ompensation  AdjustintMits 
at  1  hour.  Form  0(1-1,  Employers 
Quarterly  Report  of  Clontributions  Under 
the  RUIA  at  25  minutes.  Form  DC-Za. 
Employee  Representative's  Report  of 
Compensation  at  15  minutes,  Form  Ul- 
41,  Supplemf!ntal  Report  of  Service  and 
Compensation  at  H  minutes.  Form  UI- 
41a,  Supplemental  Report  of 
('ompensation  at  H  minutes.  Form  (^ 
88p,  Emj)loyer's  Supplemental  Pension 
Report,  at  8  mmutes,  (^88r,  Request  for 
Information  About  New  or  Revised 
Employer  Pension  Plan  af  10  minutes, 
G— 88r  1,  Request  for  Additional 
Information  About  Employer  Pension 
Plan  in  Ca.se  of  (Ihange  of  Employer 
Status  or  Termination  of  Plan  at  10 
minutes.  Form  I'l-lE.  Pay  Report 
Information  at  5  minutes.  Manual  Form 
BA-11,  Repiirt  of  (Iross  Framings  at  15 
to  30  minutes,  the  electronic  version  of 
P'orm  BA-11  at  5  hours.  Form  (iL-99, 
Employer's  'leemed  Service  Months 
Questionnaire  at  2  minutes.  Form  BA- 

9,  Report  of  Separation  Allowance  or 
Severance  Pay  at  75  minutes.  Form  BA- 

10.  Report  of  Miscellaneous 
Compensation  and  .Sick  Pay  at  55 
minutes,  and  Form  BA-tia,  Employer 
Home  Address  Report  at  30  minutes 
Completion  of  e,i(  h  of  the  .ibovc  forms 
is  mcuidatorv 

After  the  last  mlonnation  collection  is 
merged  and  other  necessary  adjustnumts 
are  made,  the  resultant  information 
collection  is  e.xpected  to  total 
approximately  55,400  annual  burden 
hours,  A  justification  tor  cath  action 
described  above  (merge  collection, 
revised  collection  instrument,  new 
collection  instrument)  will  be  provided 
to  OMB  with  a  correction  Change 
Worksheet  (OMB  Form  H3-C)  at  the 
time  the  action  occurs.  With  the  next 
renewal  of  this  collection,  the  RRB  will 
update  the  information  collec  tion 
package  to  account  for  the  consolidation 
and  othi^r  interim  .idjustments 

Additional  Information  or  Comments 

To  re(|uest  more  information  or  to 
obtain  a  copy  of  the  iiiformatioii 
collection  justification,  forms,  and/or 
supporting  material,  [ilease  call  the  RRB 
Clearance  Officer  at  (,112)  751-3.U).r 
Comments  regarding  the  infoniiation 
collecticm  should  he  addressed  to 
Ronald  |   Hodapp.  Railroad  Retirement 
Board.  844  North  Rush  Street.  Chicago. 
Illinois  tJOtil  1-J09J.  Written  comments 


shiiuld  be  received  within  60  days  of 

this  notice 

Chui.k  Mierzwa, 

( Ararnace  Of'--er. 

ItK  !)m,    OO-H.'n  h  I  It'll  S-L'S-OO:  8  4,Sam| 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[ReiMM  No.  35-27178] 

Filings  Under  th«  Public  Utility  Holding 
Company  Act  of  1935,  as  amended 
("Act") 

MrtV  19.  ^000 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Clommission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  under  the  Act.  All 
interested  persons  are  referred  to  the 
application(s)  and/or  declarations(s)  for 
complete  statements  of  the  proposed 
transacfion(s)  summarized  below.  The 
application(s)  and/or  declaration(s)  and 
any  amendment(s)  is/are  available  for 
public  inspef:tion  through  the 
(Commission's  Branch  of  Public 
Reference, 

Interested  persons  wishing  to 
( iimment  or  request  a  hearing  on  the 
application(s)  and/or  de<;laration(s) 
should  submit  their  views  in  writing  by 
[une  13.  2000.  to  the  Secretary. 
Securities  and  Exchange  (Commission. 
Washington.  D.C;,  20549-0609.  and 
serve  a  copy  on  the  relevant  applicant 
and/or  declarant(s)  at  the  address(es) 
specified  below   Proof  of  service  (by 
affidavit  or,  in  the  case  of  an  attorney  at 
law,  by  certificate)  should  be  filed  with 
the  request.  Any  request  for  hearing 
should  identify  specifically  the  issues  of 
facts  or  law  that  are  disputed.  A  person 
who  so  requests  will  be  notified  of  any 
hearing,  if  ordered,  and  will  receive  a 
copy  of  any  notice  or  order  issued  in  the 
matter  After  lune  13.  2000  the 
application(s)  and/or  declaration(s)  as 
filed  or  as  amended,  may  be  granted 
and/or  permitted  to  become  effective. 

Southern  Co.  et  al.  (70-8733) 

The  Southern  Company,  a  registered 
publi(  utility  holding  company,  located 
at  270  Peachtree  Street.  N,W,,  Atlanta. 
(Georgia.  Southern  Energy,  Inc.  ("SEI"), 
.1  nonufility  subsidian*'  company,  and 
Southern  Energy  Resources,  Inc.,  a 
noiuitility  subsidiary  company  of  SEI, 
both  located  at  900  Ashwood  Parkway. 
Suite  500.  Atlanta,  (ieorgia  30338,  have 
filed  a  post -effective  amendment  under 
section  12(c)  of  the  Act  and  rules  46  and 
54  under  the  Act, 


By  supplemental  orders  dated  lulv  17, 
1996  and  lulv  2,  1997  (HCAR  Nos. 
26543  and  26738,  respectively),  the 
Commissiim  authorized  SEI  and  its 
current  and  future  subsidiaries  to  pay 
dividends  to  their  parent  companies 
with  respect  to  the  securities  of  such 
companies  through  lune  30.  2000,  out  of 
capital  or  unearned  surplus  (including 
revaluation  reserve).  In  both  orders  the 
Commission  reserved  jurisdiction  over 
payment  of  dividends  out  of  capital  or 
unearned  surplus  by  any  current  or 
future  subsidiar\'  company  of  SEI  that 
derived  any  material  part  of  its  revenues 
from  the  sale  of  goods,  services, 
electricity  or  natural  gas  to  any  of 
Southern's  five  domestic  electric  utility 
subsidiaries  or  to  Southern  Company 
Services.  Inc. 

SEI  and  its  current  and  future 
subsidiaries  now  propose  to  extend  the 
time  during  which  they  may  declare  and 
pay  dividends  to  their  parent  companies 
with  respect  to  the  securities  of  such 
companies,  from  time  to  time  through 
June  30.  2002.  out  of  capital  or  unearned 
surplus.  The  Commission  will  continue 
to  reserve  jurisdiction  over  the  payment 
of  dividends  out  of  capital  or  unearned 
surplus  by  any  current  or  future 
subsidary-  company  of  SEI  that  derived 
any  material  part  of  its  revenues  from 
the  sale  of  goods,  services,  electricity  or 
natural  gas  to  any  of  Southern's  five 
domestic  electric  utility  subsidiaries  or 
to  Southern  (Company  Services,  Inc.  The 
application  cites  the  need  to  efficiently 
manage  the  unrestricted  cash  of  SEI  and 
its  intermediate  and  special  purpose 
subsidiaries  as  the  main  reason  for 
extending  the  time  to  declare  and  issue 
dividends. 

l(ir  \h>-  (liimmission  hv  tht'  Di%ision  of 
liiwstmt'nt  Managemcnl.  under  delKgaled 
.iiillmnU 

Jonathan  G.  Katz. 
Si\  rcfun 
|FR  D()(    (I0-1:?233  Filed  5-:i5-t)0;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-42803;  File  No.  SR-Amex- 
00-04] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Ctiange  by 
the  American  Stock  Exchange  LLC 
Adopting  a  Peer  Review  Requirement 
for  Auditors  of  Listed  Companies 

May  22.  2000 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
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(  "Act") '  and  Rule  19b— 4  thereunder,  - 
notice  is  hereby  given  that  on  February 
14,  2000.  the  American  Stock  Exchange 
LLC  ("Amex"  or  "Exchemge")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items,  I.  n,  and  III  below,  which  Items 
have  been  prepared  by  the  Amex.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend  the 
Amex  Company  Guide  to  adopt  a  peer 
review  requirement  for  auditors  of  listed 
companies.  The  text  of  the  proposed 
rule  change  is  as  follows  (all  text  is 
proposed  to  be  added): 

Sec.  60S.  Peer  Review 

(a)  A  listed  company  must  be  audited 
by  an  independent  public  accountant 
that:  (i)  Has  received  an  external  quality 
control  review  by  an  independent 
public  accountant  ("peer  review")  that 
determines  whether  the  auditors'  system 
of  quality  control  is  in  place  and 
operating  effectively  and  whether 
established  policies  and  procedures  and 
applicable  auditing  standards  are  being 
followed:  or 

(ii)  Is  enrolled  in  a  peer  review 
program  and  within  18  months  receives 
a  peer  review  that  meets  acceptable 
guidelines. 

(b)  The  following  guidelines  are 
acceptable  for  the  purposes  of  Sec.  605: 
(i)  The  peer  review  should  be 
comparable  to  AICPA  standards 
included  in  Standards  for  Performing  on 
Peer  Reviews,  codified  in  the  AICPA's 
SEC  Practice  Section  Reference  Manual; 

(ii)  The  peer  review  program  should 
be  subject  to  oversight  by  an 
independent  body  comparable  to  the 
organizational  structure  of  the  Public 
Oversight  Board  as  codified  in  the 
AICPA's  SEC  Practice  Section  Reference 
Manual;  and 

(iii)  The  administering  entity  and  the 
independent  oversight  body  of  the  peer 
review  program  must,  as  part  of  their 
rules  of  procedure,  require  the  retention 
of  the  peer  review  working  papers  for  90 
days  after  acceptance  of  the  peer  review 
report  and  allow  the  Exchange  access  to 
those  working  papers. 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Amex  included  statements  concerning 
the  purpose  of,  and  bais  for.  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  Amex  has 
prepared  summaries,  set  forth  in 
sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  believes  that  auditors 
of  listed  companies  should  be  subject  to 
a  practice  monitoring  program  under 
which  their  auditor's  quality  control 
system  is  reviewed  by  an  independent 
peer  auditor  on  a  periodic  basis.  ^  The 
Nasdaq  Stock  Market  and  certain 
banking  agencies  such  as  the  Federal 
Deposit  Insurance  Corporation  ("FDIC") 
have  implemented  a  peer  review 
requirement.  In  addition,  the 
Conmiission  has  generally  expressed 
support  for  the  concept  of  peer  review.* 
Although  it  withdrew  its  mandatory 
peer  review  proposal,  the  Commission 
nonetheless  corifirmed  its  belief  that 
'the  peer  review  process  contributes 
significantly  to  improving  the  quality 
control  systems  of  accounting  firms 
auditing  Commission  registrants  and 
enhances  the  consistency  and  quality  of 
practice  before  the  Commission."  ^ 

The  proposed  rule  would  require  all 
independent  public  accountants 
auditing  Exchange  listed  companies  to 
have  received,  or  be  enrolled  in,  peer 
review  that  meets  acceptable  guidelines. 
Acceptable  gmdelines  would  include 
comparabiity  to  standards  of  the 
American  Institute  of  Certified  Public 
Accountants  ("AICPA")  included  in  the 
Standards  for  Performing  on  Peer 
Reviews  codified  in  the  AIC^PA's  SEC 
Practice  Section  Reference  Manuel,  and 
oversight  of  the  peer  review  program  by 


■15  U.S.C  78s(b)(l). 
2l7CFR240,19b-4. 


^  After  the  initial  peer  review  required  by- 
proposed  Section  605(a).  independent  auditors  of 
listed  companies  would  be  required  to  receive  a 
peer  review  that  meets  the  guidelines  of  proposed 
Section  605(b)  even,'  three  years.  Telephone  call 
between  Sonia  Patton.  Attorney.  Commission,  and 
John  Nachmann.  Attorney.  Office  of  the  General 
Counsel,  the  Nasdaq-Amex  Market  Group,  on 
March  28.  2000. 

♦  See  Securities  Act  Release  No,  6695  (April  1 . 
1987).  52  FR  11665  (April  10.  1987), 

"■  See  Securities  Act  Release  No,  6958A  (Sept  24. 
1992).  57  FR  45287  (Oct.  1.  1992).  n.24. 


an  independent  body  comparable  to  the 
organizational  structure  of  the  Public 
Oversight  Board  as  codified  in  the 
AICPA's  SEC  Practice  Section  Reference 
Manuel.  Further,  copies  of  peer  review 
reports,  accompanied  by  any  letters  of 
comment  and  letters  of  response,  would 
be  maintained  by  the  administering 
entity  of  the  peer  review  program  and  be 
made  available  to  the  Exchange  upon 
request. 6  Similarly,  working  papers  of 
the  administrating  entity  and  the 
independent  oversight  body  would  also 
be  required  to  be  retained  for  90  days 
after  the  report  is  filed,  and  be  made 
available  to  the  Exchange  upon  request. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)(5) "  of  the  Act,  which 
requires,  among  other  things,  the 
Exchange's  rules  to  be  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  and.  in 
general,  to  protect  investors  and  the 
public  interest.  Specifically,  the  peer 
review  requirement  for  auditors  of 
Exchange  listed  issuers  will  provide 
safeguards  for  investors  by  ensuring  that 
an  auditing  firm's  quality  control 
systems  are  subjec  to  an  industry- 
accetped  level  of  review. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  result  in 
any  burden  on  competition  that  is  not 
necessarv'  or  appropriate  in  furtherance 
of  the  pm-poses  of  the  Act. 

C  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

The  Exchange  did  not  solicit  or 
receive  written  comments  on  the 
proposed  rule  change. 

ni.  Date  of  EfiFiectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 


^The  administering  entity  would  be  required  to 
maintain  the  reports  until  the  completion  of  the 
next  peer  review  report  Telephone  call  between 
Sonia  Patton.  Attorney.  Commission,  and  lohn 
Nacmann.  Attorney.  Office  of  the  General  Counsel. 
The  Nasdaq-Amex  Market  Group,  on  Mach  28. 
2000 

MSU.SC   78(b)(5). 
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(ii)  a.s  to  which  the  Exchange  ccinsents, 
the  commission  will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceetlings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act 
Persons  making  written  submissions 
should  fde  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW., 
Washington,  DC:  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  fded  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  the  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Amex.  All 
submissions  should  refer  to  the  File  No. 
SR-Amex-00-04  and  should  be 
submitted  by  June  16,  2000. 

For  the  Oortunissiuii,  bv  the  (Jivisii)n  of 
Market  Regulation,  pursuant  to  delegated 
authority  " 

Margaret  H.  McFarland, 
Deputy  Scrrftary 
|FR  Doc.  00-13259  Filed  .S-2i5-00,  8:45  ami 

BILLING  CODE  M10-01-4I 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[RaiMM  No.  34-42799;  Fil«  No.  SR-CBOE- 
99-20] 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  and 
Notice  of  Filing  and  Order  Granting 
Accelerated  Approval  to  Amendment 
No.  1  to  Proposed  Rule  Change  by  the 
Chicago  Board  Options  Exchange,  Inc. 
Relating  to  the  Exchange's  Rapid 
Opening  System 

May  IM,  2000. 
I.  Introduction 

On  May  21.  1999.  the  Chicago  Board 
Options  Exchange.  Inc.  (  "(^BOE  "  or 
"Exchange  ")  submitted  to  the  Securities 


and  Exchange  Commission 
(  "C'ommission  ").  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  CAcf)'  and  Rule  19b-^- 
thereunder,  a  proposed  rule  change.  In 
its  proposal,  the  CBOE  seeks  to  amend 
its  Rapid  Opening  System  ("ROS")  rule 
to  permit  two  Floor  Officials  to  adjust 
affected  trades  in  cases  where  an 
underlying  stock  has  been  opened  at  an 
erroneous  price  and  later  corrected  on 
the  underlying  market.  The  proposed 
rule  change  was  published  for  comment 
in  the  Federal  Register  on  July  14, 
1999.  •  On  March  22,  2000,  the  CBOE 
filed  Amendment  No.  1  to  the  proposed 
rule  change. ■•  The  Commission  received 
no  comments  on  the  proposal.  This 
order  approves  the  proposal,  as 
amended.  In  addition,  the  Commission 
is  publishing  this  notice  to  solicit 
comments  on  Amendment  No.  1  to  the 
proposed  rule  change  and  is 
simultaneously  approving  Amendment 
No.  1  on  an  accelerated  basis. 

II.  Description  of  the  Proposal 

In  1999,  the  Commission  approved 
ROS  on  a  pilot  basis."'  CBOE  represents 
that  ROS  enables  the  Exchange  to  open 
classes  of  options  within  seconds  of  the 
opening  of  the  underlying  security, 
which  in  turn  enables  firms  and 
customers  to  enter  orders  in  open 
trading  almost  immediately  after  the 
opening  bell.  In  addition,  CBOE  believes 
that  in  those  classes  where  it  has  been 
employed,  ROS  has  prevented  backlogs 
of  orders  from  developing  during  the 
opening.  However,  according  to  the 
Exchange,  there  have  been  a  few 
instances  where  ROS  has  opened  an 
option  class  at  a  price  based  upon  an 
(?rrone(jus  opening  price  of  the 
underlying  security  disseminated  by  the 
primary  market  which  is  later  corrected 
by  the  primary  market  only  after  ROS 
had  opened  tbe  option  class. •> 


'  17CFR200:iO-3(a)(12) 


■  !■-.  I     S(.    7Hs((,||ll 

•■  K  CKK  J40  19b— » 
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U'xt  iif  the  mil'  l,inmidKf  to  pruvidi'  notifii  alioii  nf 
Iriiii.'  iiil|iistiin'ri!s  1  lririf\  thi'  Iradns  thai  c  an  b*" 
iiil|iisli.(i,  am)  limit  the  liiiip  penixi  that  trailcs  i  an 
hf  aii|iislH(i  In  thf  lias  when  thn  i  orrmticjn  nf  the 
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lerri  t-.vaiis.  .Spf<  lal  (.<iiin»p|.  nivisiuii  (if  Market 
KKKulalioii  I    DivisKin    1.  ( Ainimission.  dated  Mari.h 
2,  2IMM)  I    Amendment  No   1") 
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Kx(  h.tiiKe  Aa  Release  .No   42f)9h  (March  30.  20001. 
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AutiiQuote  system  and  the  Exi  hanne  s  AuloQuole 
system  relies  on  a  data  feed  of  the  price  nf  the 


In  those  instances  when  ROS  opened 
on  an  erroneous  print,  the  Exchange 
represents  that  it  had  to  expend  a 
substantial  amount  of  time  working 
with  the  participants  in  the  trades  to  get 
their  agreement  to  adjusts  the  trades  and 
to  determine  which  customer  orders 
should  have  been  filled  at  the  opening. 
According  to  the  Exchange,  market 
makers  in  classes  where  ROS  is 
employed  have  suffered  significant 
deleterious  financial  consequences  from 
these  openings  on  an  erroneous  print 
because  only  those  market  maker  trades 
that  occurred  at  a  price  that  disfavored 
a  customer  were  adjusted.  As  a  result, 
the  Exchange  believes  market  makers 
may  become  discouraged  from 
participating  in  ROS  because,  even 
though  the  incidences  where  an 
erroneous  print  occur  are  rare,  the 
financial  consequences  to  a  particular 
market  maker  can  be  substantial. 

The  Exchange  also  notes  that  when 
ROS  opens  based  upon  an  incorrect 
price  of  the  underlying  security,  certain 
customer  orders  can  be  adversely 
affected.  In  particular,  customer  orders 
that  would  have  been  executed  had  ROS 
opened  based  on  a  correct  price  may  not 
be  executed.  Further,  certain  customer- 
to-customer  trades  may  be  executed  at 
an  erroneous  price. 

After  these  problelns  first  occurred, 
the  Exchange  represents  that  it  tried  to 
educated  trading  crowds  about  ways  to 
avoid  them.  For  example,  the  trading 
crowds  may  wait  to  send  their 
AutoQuote  values  until  after  the  initial 
bid/ask  quotes  on  the  underlying  are 
disseminated  to  ensure  that  the  initial 
disseminated  opening  price  for  the 
underlying  security  is  in  line  with  the 
bid/ask  quotes.  Also,  a  system 
enhancement  was  put  in  place  that 
provides  as  indication  to  crowds  when 
ROS  is  being  opened  at  a  price  that 
appears  erroneous.  The  Exchange 
believes,  however,  that  there  is  no 
guarantee  that  these  methods  can 
prevent  every  occurrence  of  an  opening 
on  ROS  based  on  an  erroneous 
underlying  price. 

The  Exchange  believes,  therefore,  that 
it  is  necessary  to  grant  Floor  Officials 
the  authority  to  adjust  opening  trades  in 
the  event  that  the  class  is  opened  at  an 
erroneous  price. ^  The  Exchange 
represents  that  this  authority  is  similar 
to  the  authority  Floor  Officials  currently 


underlying  se<:unl>  to  delermme  the  option's  price, 
an  inac(  urate  underlvinR  price  can  lead  to  an 
inai  I  urate  KO.S  opening  price. 

'  The  com  urrent  approval  of  two  Floor  Officials 
would  be  needed  before  a  trade  cnuld  be  adjusted 
Telephone  t  onversation  t)etween  Timothy 
Thompson.  Director.  Regulatory'  Affairs.  CBOE.  and 
Tern  Evans.  .Special  Counsel,  Division, 
Commission,  on  May  17,  21X)0 
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have  with  respect  to  RAES  trades."  The 
Exchange  believes  this  change  will 
prevent  market  makers  ft^om  becoming 
discouraged  from  participating  on  ROS 
and  will  save  lime  spent  by  Exchange 
staff  negotiating  with  participants  on 
trades  that  occur  on  erroneous  prints.  At 
the  same  time,  the  Exchange  believes 
the  rule  change  will  give  Floor  Officials 
the  authority  to  determine  which  trades 
should  be  adjusted  so  that  a  fair  and 
equitable  result  is  achieved  for  all 
market  participants,  including  those 
customers  that  might  not  have  been 
filled  on  the  opening  but  otherwise 
would  have  been  filled  had  the  class 
opened  at  the  correct  price. 

Under  the  proposed  rule  change,  the 
Exchange  will  notify  its  members  as 
soon  as  practicable  after  the  correction 
of  an  erroneous  print  on  the 
underlying.^  hi  addition,  the  Exchange 
will  indicate  that  this  may  result  in  the 
adjustment  of  opening  trades  that  were 
either  executed  on  ROS  or  should  have 
been  executed  on  ROS.  Further,  all 
adjustments  will  be  made  the  day  of  the 
erroneous  print  correction.^" 

III.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  Amendment  No. 
1 ,  including  whether  the  amendment  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 


"CBOE  Rule  B.8(a)(ii)  states  in  part;  'A  trade 
execute  on  RAES  at  an  erroneous  quote  should  be 
treated  as  a  trade  reported  at  an  erroneous  price  and 
adjusted  to  reflect  the  accurate  market  after 
rciceiving  a  Floor  Official's  approval   ' 

'' According  tu  the  Exchange,  either  Exchange 
staff  or  the  traders  in  the  crowd  where  the 
particular  options  class  is  traded  will  know  that  the 
conditions  have  been  met  just  as  soon  as  the 
underlying  market  disseminates  a  corrected 
opening  price,  which  usually  occurs  within  a  few 
minutes  of  the  erroneous  print's  dissemination.  The 
traders  who  trade  the  options  have  access  to  the 
underlying  market's  quotes  and  will  receive  a 
message  that  the  opening  print  has  been  corrected. 
.Spe  Amendment  No.  1.  supra  note  4. 

'"According  to  the  Exchange,  it  does  not  have  an 
automated  system  to  handle  the  adjusting  of  these 
trades  so  it  could  require  a  significant  amount  of 
staff  time  to  determine  exactly  which  trades  may 
need  to  be  adjusted  Where  there  have  been  onlv 
a  very  few  affected  trades,  the  Exchange  represents 
that  Its  staff  mav  be  able  to  provide  Floor  Officials 
with  the  necessary  information  to  adjust  the  trades 
within  a  fevi-  minutes.  In  an  opening  where  a  large 
number  of  trades  are  affected,  the  Exchange  believes 
that  it  mav  take  a  number  of  hours  to  sift  through 
the  various  trades  and  determine  how  each  should 
be  adjusted.  As  a  result,  the  Exchange  proposes  to 
provide  prompt  notice  that  the  situation  has 
occurred  and  that  trades  may  be  adjusted.  In  this 
way.  any  trader  or  customer  that  mav  tie  affected 
by  the  adjustment  can  take  anv  appropriate  action 
to  adju.st  his  or  her  position.  Because  the  opening 
print  and  its  correction  will  be  known  as  soon  as 
any  notice  is  disseminated,  traders  and  customers 
should  be  able  to  determine  the  likelihood  of  their 
trade  being  adjusted  and  what  the  adjustment  is 
likely  to  be.  See  Amendment  No.  1.  supra  note  4. 


copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW,  Washington,  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  vmtten 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  ft-om  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  CBOE.  All 
submissions  should  refer  to  File  No. 
SR-CBOE-99-20  and  should  be 
submitted  by  June  16,  2000. 

IV.  Discussion 

After  careful  review,  the  Commission 
finds  that  the  proposed  rule  change  is 
consistent  with  the  requirements  of  the 
Act.'i  In  particular,  the  Commission 
finds  the  proposal  is  consistent  with 
Section  6(b)(5)  i^  of  the  Act.  Section 
6(b)(5)  requires,  among  other  things, 
that  the  rules  of  an  exchange  be 
designed  to  promote  just  and  equitable 
principles  of  trade  and  to  protect 
investors  and  the  public  interest. 

The  Commission  believes  that  the 
proposed  rule  change  promotes  just  and 
equitable  principles  of  trade,  hi 
particular,  the  proposal  allows  two 
Floor  Officials  to  adjust  trades  when 
ROS  opens  a  class  based  on  an 
erroneous  opening  print  disseminated 
by  the  underlying  market."  In  addition, 
the  proposal  would  not  only  affect 
market  makers,  but  also  customers 
whose  orders  should  or  should  not  have 
been  executed  at  opening.  The 
Commission  believes  that  procedures  to 
correct  erroneous  trades  in  a  timely 
manner  are  in  the  interest  of  all  parties. 

The  Commission  also  believes  the 
proposal  includes  adequate  Exchange 
oversight  and  review  procedures  by 
requiring  the  concurrent  approval  of 
two  Floor  Officials  before  a  trade  can  be 
adjusted.  In  addition,  CBOE  amended 
the  proposal  with  Amendment  No.  1  to 
include  certain  other  procedural 
protections  that  limit  the  Exchange's 
and  Floor  Officials'  discretion  in 
adjusting  trades.  In  particular. 


"  In  addition,  pursuant  to  Section  3(f)  of  the  .Act. 
the  Commission  has  considered  the  proposed  rules 
impact  on  efficiency,  competition,  and  capital 
formation.  15  L'.S.C.  78c(f), 

I'lS  use.  78f(b)(5). 

'^Concurrent  approval  of  both  Floor  OfTicials  is 
necessary  before  a  trade  can  be  adjusted.  Set'  supra 
note  7. 


Amendment  No.  1  requires  the 
Exchange  to  notify  its  members  as  soon 
as  practicable  about  the  possibility  of  a 
trade  adjustment,  limits  the  adjustment 
of  trades  to  those  that  were  or  should 
have  been  executed  at  the  opening,  and 
requires  that  the  Exchange  make  the 
adjustments  on  the  day  when  the 
correction  of  the  erroneous  print 
occurred.  The  Commirsion  believes 
these  requirements  should  help  protect 
investors  who  execute  trades  at  the 
opening  that  are  later  adjusted. 

The  Commission  finds  good  cause  for 
approving  Amendment  No.  1  prior  to 
the  thirtieth  day  after  the  date  of 
publication  of  notice  thereof  in  the 
Federal  Register.  The  Commission 
believes  that  Amendment  No.  1  strikes 
a  reasonable  balance  between  the  need 
to  correct  erroneous  trades  and  the  need 
for  adequate  Exchange  oversight  over 
the  process.  Further,  the  Commission 
did  not  receive  any  comments  on  the 
original  proposal,  which  did  not  contain 
the  protections  that  were  incorporated 
into  the  proposal  through  Amendment 
No.  1. 

V.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.^"  that  the 
proposed  rule  change  (SR-CBOE-99- 
20),  as  amended,  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  cieiegated 
authority.'^ 
Jonathan  G.  Katz, 
Secretary. 

[FR  Doc.  00-13234  Filed  5-25-00;  8:45  am] 
BILUNG  CODE  B010-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-42798;  File  No.  SR-CBOE- 
00-19] 

Self-Regulatory  Organizations;  Notice 
of  FiHng  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Chicago  Board  Options  Exchartge, 
Incorporated  To  Make  Certain  Changes 
to  Its  Fee  Schedule 

May  18,  2000. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1  and  Rule  19b-4  thereunder,- 
notice  is  hereby  given  that  on  April  26, 
2000,  the  Chicago  Board  Options 
Exchange,  Incorporated  { "CBOE  "  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 


'••15  U.S.C.  78s(b)(2). 
'M7CFR200.30-3(a)(12). 
'15  L:,S.C.  78s(b)(l). 
^17CFR  240.19b-4. 
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{"Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
III  below,  which  Items  have  been 
prepared  by  the  Exchange  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CBOE  proposes  to  rescind  certain 
customer  equity  options  fees  The  text  of 
the  proposed  rule  change  is  available  at 
the  CBOE  and  the  (Commission 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
CBOE  included  statements  concerning 
the  purpose  of  and  basis  for  the 
purposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  spe<:ified 
in  Item  IV  below  The  CBOE  has 
prepared  summaries,  set  forth  in 
Sections  A.  B,  and  (]  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatorv  Organization  s 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  rescind  certain  customer 
equity  option  fees.  These  fee  changes 
are  being  implemented  by  the  Exchange 
pursuant  to  CBOE  Rule  2.22  and  will  be 
in  effect  as  of  May  1 ,  2000. 

Specifically,  the  CBOE  proposes  to 
rescind  transaction  fees  for  manually 
executed  equity  options  orders  for 
public  customers.  The  CIBOE  also 
proposes  to  eliminate  the  trade  match 
fee  for  manually  executed  equity 
options  orders  for  public  customers. ' 
Finally,  the  (CBOE  proposes  to  eliminate 
the  floor  brokerage  fee  assessed  to  floor 
brf)kers  for  execution  of  equity  options 
orders  of  public  customers.  The 
Exchange  believes  this  fee  change 
would  generate  significant  savings  for 
its  customers. 

2.  Statutory  Basis 

The  CBOE  believes  that  the  proposed 
rule  change  would  be  consistent  with 
the  provisions  of  Section  6(b)  of  the 
Act  *  in  general  and  would  further  the 


traiisai  tioii  fws  rtiiil  tra<ic  m«t(  h  fees  fur  public 
cuslciiiier  Mquilv  (iptmns  urdt-rs  routed  through  the 
ExchnnKH".  t-U'i  tnmii  Onlor  Routing  Systwin  See 
File  No  .SR-(:B()h-()0-06. 
*17  U.S.t:   7Hf(b) 


objectives  of  Section  6(b)(4)  ^  in 
particular,  in  that  it  is  designed  to 
provide  for  the  equitable  allocation  of 
reasonable  dues,  fees,  and  other  charges 
among  Exchange  members 

B  Self-Regulatory-  Organization  s 
Statement  on  Burden  on  Competition 

The  CBOE  does  not  believe  that  the 
proposed  rule  change  would  result  in 
any  burden  on  competition. 

Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  solicted  or 
received  with  respect  to  the  proposed 
rule  change 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  rule  change 
establishes  or  changes  a  due.  fee,  or 
other  charge  imposed  by  the  Exchange, 
it  has  become  effective  pursuant  to 
Section  19(B)(3)(A)(ii)  of  the  Act «  and 
subparagraph  (fl(2)  of  Rule  19b-4  ^ 
thereunder.  At  any  time  within  60  days 
of  the  filing  of  such  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purpose  of  the  Act 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submission 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  DC  20549-0609  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 


the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-CBOE-00-19  and  should  be 
submitted  by  June  16.  2000. 

For  the  Commission.  b\  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority  " 
lonathan  G.  Katz, 
Secretary 

|FR  Do(    00-1.1241  Filed  S-2S-00:  8:45  am] 
BHXMO  COOC  mO-OI-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[RetMsa  No,  34-42801 ;  File  No.  SR-NASD- 
00-08] 

S«tf-Regulatory  Organizations;  Notica 
of  Rling  of  Proposad  Rula  Changa  by 
tha  National  Aaaoclatlon  of  Sacurttias 
Daalars,  Inc.,  Raiating  to  Margin  Rula 
Amandmants  for  Non-Equity  Sacurttias 
and  Exampt  Accounts 

May  19,  2000 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act  ").'  and  Rule  19b— 4  thereunder,'^ 
notice  is  hereby  given  that  on  March  3, 
2000,  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD"  or 
"Association"),  through  its  wholly- 
owned  subsidiary.  NASD  Regulation. 
Inc.  ("NASD  Regulation")  filed  with  the 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission")  the  proposed 
rule  change  as  described  in  Items  I,  II, 
and  III  below,  which  Items  have  been 
prepared  by  NASD  Regulation.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

NASD  Regulation  is  proposing  to 
amend  Rule  2520  to  revise  the  margin 
requirements  relating  to  non-equity 
securities  and  exempt  accounts. 
Proposed  new  language  is  in  italics; 
proposed  deletions  are  in  brackets. 
*        •         »         *        • 

2520.  Margin  Requirements 

(a)  Definitions 

For  purposes  of  this  paragraph,  the 
following  terms  shall  have  the  meanings 
specified  below: 

(a)(1)  through  (a)(3)  No  change 

(4)  The  term  "designated  account" 
means  the  account  of;  [a  bank,  trust 
company,  insurance  company. 


^  17  r  .SC;   78nb|(41 

"15  use   78s(b)(;i)IA)(ii) 

M7CFR240  19b-4(0(2J. 


"17CKR  200  :iO-3(a|(12) 
•15  I'SC   78s(b)(ll 
M7CKR  240  196-4 
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investment  trust,  state  or  political 
subdivision  thereof,  charitable  or 
nonprofit  educational  institution 
regulated  under  the  laws  of  the  United 
States  or  any  state,  or  pension  or  profit 
sharing  plan  subject  to  ERISA  or  of  any 
agency  of  the  United  States  or  of  a  state 
or  a  political  subdivision  thereof.] 

(A)  a  bank  (as  defined  in  Section 
3(a)(6)  of  the  Act). 

(B)  a  savings  association  (as  defined 
in  Section  3(b)  of  the  Federal  Deposit 
Insurance  Act),  the  deposits  of  which 
are  insured  by  the  Federal  Deposit 
Insurance  Corporation, 

(C)  an  insurance  company  (as  defined 
in  Section  2(a)(l  7)  of  the  Investment 
Company  Act  of  1940), 

(D)  an  investment  company  registered 
with  the  Securities  and  Exchange 
Commission  (SEC)  under  the  Investment 
Company  Act, 

(Ej  a  state  or  political  subdivision 
thereof,  or 

(F)  a  pension  or  profit  sharing  plan 
subject  to  Employee  Retirement  Income 
Security  Act  (ERISA)  or  of  an  agency  of 
the  United  States  or  of  a  state  or  a 
political  subdivision  thereof. 

(a)(5)  through  {a){8)  No  Change 

(9)  The  term  "highly  rated  foreign 
sovereign  debt  securities"  means  any 
debt  securities  (including  major  foreign 
sovereign  debt  securities)  issued  or 
guaranteed  by  the  government  of  a 
foreign  country,  its  provinces,  state  or 
cities,  or  a  supranational  entity,  if  at  the 
time  of  the  extension  of  credit  the  issue, 
the  issuer  or  guarantor,  or  any  other 
outstanding  obligation  of  the  issuer  or 
guarantor  ranked  junior  to  or  on  a 
parity  with  the  issue  or  the  guarantee  is 
assigned  a  rating  (implicitly  or 
explicitly)  in  one  of  the  top  two  rating 
categories  by  at  least  one  nationally 
ranked  statistical  rating  organization. 

(10)  The  term  "investment  grade  debt 
securities"  means  any  debt  securities 
(including  those  issued  by  the 
government  of  a  foreign  country,  its 
provinces,  states  or  cities,  or  a 
supranational  entity),  if  at  the  time  of 
the  extension  of  credit  the  issue,  the 
issuer  or  guarantor,  or  any  other 
outstanding  obligation  of  the  issuer  or 
guarantor  ranked  junior  to  or  on  a 
parity  with  the  issue  or  the  guarantee  is 
assigned  a  rating  (implicitly  or 
explicitly)  in  one  of  the  top  four  rating 
categories  by  at  least  one  nationally 
recognized  statistical  rating 
organization. 

(11)  The  term  "major  foreign 
sovereign  debt"  means  any  debt 
securities  issued  or  guaranteed  by  the 
government  of  a  foreign  country  or  a 
supranational  entity,  if  at  the  time  of  the 
extension  of  credit  the  issue,  the  issuer 
or  guarantor,  or  any  other  outstanding 


obligation  of  the  issuer  or  guarantor 
ranked  junior  to  or  on  a  parity  with  the 
issue  or  the  guarantee  is  assigned  a 
rating  (implicitly  or  explicitly)  in  the  top 
rating  category  by  at  least  one  nationally 
recognized  statistical  rating 
organization. 

(12)  The  term  "mortgage  related 
securities"  means  securities  falling 
within  the  definition  in  Section  3(a)(41) 
of  the  Act. 

(13)  The  term  "exempt  account" 
means  a  member,  non-member  broker/ 
dealer  registered  as  a  broker  or  dealer 
under  the  Act,  "designated  account,"  or 
any  person  having  a  net  worth  of  at  least 
forty-five  million  dollars  and  financial 
assets  of  at  least  forty-million  dollars. 

(14)  The  term  "non-equity  securities" 
means  any  securities  other  than  equity 
securities  as  defined  in  Section  3(a)(ll) 
of  the  Act. 

(15)  The  term  "listed  non-equity 
securities"  means  any  non-equity 
securities  that:  (A)  are  listed  on  a 
national  securities  exchange;  or  (B)  have 
unlisted  trading  privileges  on  a  national 
securities  exchange. 

(16)  The  term  "other  marginable  non- 
equity securities"  means: 

(A)  Any  debt  securities  not  traded  on 
a  national  securities  exchange  meeting 
all  of  the  following  requirements: 

(i)  At  the  time  of  the  original  issue,  a 
principal  amount  of  not  less  than 
$25,000,000  of  the  issue  was 
outstanding; 

(ii)  The  issue  was  registered  under 
Section  5  of  the  Securities  Act  of  1 933 
and  the  issuer  either  files  periodic 
reports  pursuant  to  Section  13(a)  or 
2  5(d)  of  the  Act  or  is  an  insurance 
company  which  meets  all  of  the 
conditions  specified  in  Section 
12(g)(2)(G)  of  the  Act;  and 

(Hi)  At  the  time  of  the  extensions  of 
credit,  the  creditor  has  a  reasonable 
basis  for  believing  that  the  issuer  is  not 
in  default  on  interest  or  principal 
payments;  or 

(B)  Any  private  pass-through 
securities  (not  guaranteed  by  any  agency 
of  the  U.S-  government)  meeting  all  of 
the  following  requirements: 

(il  An  aggregate  principal  amount  of 
not  less  than  $25,000,000  (which  may  be 
issued  in  series)  was  issued  pursuant  to 
a  registration  statement  filed  with  the 
SEC  under  Section  5  of  the  Securities 
Act  of  1933; 

(ii)  Current  reports  relating  to  the 
issue  have  been  filed  with  the  SEC:  and 

(Hi)  At  the  time  of  the  credit 
extension,  the  creditor  has  a  reasonable 
basis  for  believing  that  mortgage 
interest,  principal  payments  and  other 
distributions  are  being  passed  through 
as  required  and  that  the  servicing  agent 


is  meeting  its  material  obligations  under 
the  terms  of  the  offering. 

(b)(1)  through  (e)(1)  No  change 

(e)(2)  Exempted  Securities, 
[Marginable  Corporate  Debt  Securities] 
Non-equity  Securities  and  Baskets 

(A)  Obligations  of  the  United  States  and 
Highly  Rated  Foreign  Sovereign  Debt 
Securities 

On  net  "long"  or  net  "short"  positions 
in  obligations  (including  zero  coupon 
bonds,  i.e.,  bonds  with  coupons 
detached  or  non-interest  bearing  bonds) 
issued  or  guaranteed  as  to  principal  or 
interest  by  the  United  States 
Government  or  [issued  or  guaranteed] 
by  corporations  in  which  the  United 
States  has  a  direct  or  indirect  interest  as 
shall  be  designated  for  exemption  by  the 
Secretary  of  the  Treasury,  or  in 
obligations  that  are  highly  rated  foreign 
sovereign  debt  securities,  the  margin  to 
be  maintained  shall  be  the  percentage  of 
the  current  market  value  of  such 
obligations  as  specified  in  the 
applicable  category  below: 

(i)  Less  than  one  year  to  maturity — 1 
percent 

(ii)  One  year  but  less  than  three  years  to 
maturity — 2  percent 

(iii)  Three  years  but  less  than  five  years 
to  maturity — 3  percent 

(TV)  Five  years  but  less  than  ten  years  to 
maturity — 4  percent 

(v)  Ten  years  but  less  than  twenty  years 
to  maturity — 5  percent[.  or] 

(vi)  Twenty  years  or  more  to  maturity — 
6  percent 

Notwithstanding  the  above,  on  zero 
coupon  bonds  with  five  years  or  more 
to  maturity  the  margin  to  be  maintained 
shall  not  be  less  than  3  percent  of  the 
principal  amount  of  the  obligation. 

When  such  obligations  other  than 
United  States  Treasury  bills  are  due  to 
mature  in  thirty  calendar  days  or  less, 
a  member,  at  its  discretion,  may  permit 
the  customer  to  substitute  another  such 
obligation  for  the  maturing  obligation 
and  use  the  margin  held  on  the 
maturing  obligation  to  reduce  the 
margin  required  on  the  new  obligation, 
provided  the  customer  has  given  the 
member  irrevocable  instructions  to 
redeem  the  maturing  obligation. 

(B)  All  Other  Exempted  Securities 

On  any  positions  in  exempted 
securities  other  than  obligations  of  the 
United  States,  the  margin  to  be 
maintained  shall  be  [15]  7  percent  of  the 
current  market  value  [or  7  percent  of  the 
principal  amount  of  such  obligation, 
whichever  amount  is  greater]. 
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(C)  [Non-Convertible  Corporate  Debt) 
Non-Equity  Securities 

On  any  positions  in  (non-convertible 
corporate  debt)  non-equ/fy  securities, 
[which  are  listed  or  traded  on  a 
registered  national  securities  exchange 
or  qualify  as  an  "OTC  margin  bond,"  as 
defined  in  Section  220. 2(t)  of  Regulation 
T  of  the  Board  of  Governors  of  the 
Federal  Reserve  SystemI,  the  margin  to 
be  maintained  (except  where  a  lesser 
requirement  is  imposed  by  other 
provisions  of  this  Rule!  shall  be|. 

(;/  10  percent  of  the  current  market 
value  in  the  case  of  investment  grade 
debt  securities:  and 

(ii)  20  percent  of  the  current  mjirket 
value  or  7  percent  of  the  principal 
amount,  whichever  amount  is  greater,  in 
the  case  of  all  other  listed  non-equity 
securities,  and  all  other  marginable  non- 
equity securities  as  defined  in 
paragraph  (all  16)  of  this  Rule  (except  on 
mortgage  related  securities  as  defined  in 
Section  3{a)(41)  of  the  Act  the  margin  to 
be  maintained  for  an  exempt  account 
shall  be  5  percent  of  the  current  market 
value.  For  purposes  of  this 
subparagraph,  an  exempt  account  shall 
be  defined  as  a  member,  non-member 
broker/dealer,  "designated  account"  or 
any  person  having  net  tangible  assets  of 
at  least  sixteen  million  dollars.) 

(D)  and  (E)  No  Change 

(F)  (Cash)  Transactions  With 
[Customers)  Exempt  Accounts  Involving 
Certain  "Good  Faith"  Securities 

[When  a  customer  purchases  an 
issued  exempted  security  from  or 
through  a  member  in  a  cash  account, 
full  payment  shall  be  made  promptly.  If, 
however,  delivery  or  payment  therefor 
is  not  made  promptly  after  the  trade 
date,  a  deposit  shall  be  required  as  if  it 
were  a  margin  transaction,  unless  it  is 
a  transaction  with  a  "designated 
account.") 

On  any  position  resulting  from  a 
transaction  [in  issued]  involving 
exempted  securities,  mortgage  related 
securities,  or  major  foreign  soveriegn 
debt  securities  [made  for  a  member,  or 
a  non-member  broker/dealer,  or)  made 
for  or  with  [a  "designated")  an  "exempt 
account,"  no  margin  need  be  required 
and  any  marked  to  the  market  loss  on 
such  position  need  not  be  (marked  to 
the  market]  collected  However,  (where 
such  position  is  not  marked  to  the 
market,  an  amount  equal  to  the  loss  at 
the  market  in  such  position)  the  amount 
of  any  uncollected  marked  to  the  market 
loss  shall  be  (charged  against)  deducted 
in  computing  the  member's  net  capital 
as  provided  in  SEC  Rule  15c3-l.  subject 
to  the  limits  provided  in  paragraph 
(el(2)(HI  below. 


(Gl  Transactions  With  Exempt 
Accounts  Involving  Highly  Rated 
Foreign  Sovereign  Debt  Securities  and 
Investment  Grade  Debt  Securities 

On  any  position  resulting  from  a 
transaction  made  for  or  with  an 
"exempt  account"  (other  than  a  position 
subject  to  paragraph  (el(2l(F).  the 
margin  to  be  maintained  on  highly  rated 
foreign  sovereign  debt  and  investment 
grade  debt  securities  shall  be,  in  lieu  of 
any  greater  requirements  imposed  under 
this  Rule,  (i)  0.5  percent  of  current 
market  value  in  the  case  of  highly  rated 
foreign  sovereign  debt  securities,  and  (ii) 
3  percent  of  current  market  value  in  the 
case  of  all  other  investment  grade  debt 
securities.  The  member  need  not  collect 
any  such  margin,  provided  the  amount 
equal  to  the  margin  required  shall  be 
deducted  in  computing  the  member's 
net  capital  as  provided  in  SEC  Rule 
15c3-l.  subject  to  the  limits  provided  in 
paragraph  (e)(2j(H)  below. 

(H)  Limits  on  Net  Capital  Deductions 
for  Exempt  Accounts 

(i)  Member  organizations  shall 
maintain  a  written  risk  analysis 
methodology  for  assessing  the  amount 
of  credit  extended  to  exempt  accounts 
pursuant  to  paragraphs  (el(2l(F)  and 
(el(2)(Gj  which  shall  be  made  available 
to  the  Association  upon  request. 

(ii)  In  the  event  that  the  deductions  of 
securities  positions  from  net  capital 
deductions  taken  by  a  member  as  a 
result  of  marked  to  the  market  losses 
incurred  under  paragraphs  (eJl2)(F)  and 
(ell2l(GI  (exclusive  of  the  percentage 
requirements  established  thereunder) 
exceed: 

a.  on  any  one  account  or  group  of 
commonly  controlled  accounts.  5 
percent  of  the  member's  tentative  net 
capital,  or 

D.  on  all  accounts  combined,  25 
percent  of  the  member's  tentative  net 
capital, 

and,  such  excess  exists  on  the  fifth 
business  day  after  it  was  incurred,  the 
member  shall  give  prompt  written 
notice  to  the  Association  and  shall  not 
enter  into  any  new  transaction(s)  subject 
to  the  provisions  of  paragraphs  (e)(2)(F) 
or  (e)(2)(G)  that  would  result  in  an 
increase  in  the  amount  of  such  excess 
under,  as  applicable,  subparagraph  a.  or 
b.  above. 


II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
NASD  Regulation  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 


proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below. 
NASD  Regulation  has  prepared 
summaries,  set  forth  in  Sections  A.  B. 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

NASD  Regulation  is  proposing 
amendments  to  Rule  2520  to  revise  the 
margin  requirements  for  certain  non- 
equity securities  and  to  expand  the 
types  of  non-equity  securities  eligible 
for  exempt  account  treatment. 
Currently,  Regulation  T  '  of  the  FRB, 
which  establishes  initial  margin 
reqirements,  provides  that  transactions 
in  non-equity  securities  are  subject  to 
"good  faith"  requirements*  when 
effected  in  a  margin  account.  Securities 
that  are  transacted  in  a  "good  faith" 
account  are  not  subject  to  Regulation  T 
margin  requirements,  ^  but  are  subject  to 
the  margin  required  by  the  creditor  in 
"good  faith"  or  the  percentage  set  by  the 
regulatory  authority  where  the  trade 
occurs,  whichever  is  greater.  As  a  result, 
the  margin  requirements  of  NASD  Rule 
2520  apply  to  non-equity  positions 
maintained  in  customers'  accounts  and 
are  important  in  providing  ongoing 
safety  and  soundness  levels.  In  this 
regard,  NASD  Regulation  believes  that 
the  proposed  rule  change  provides  for 
margin  requirements  for  non-equity 
securities  that  are  commensurate  with 
the  risks  associated  with  positions  in 
such  securities  held  by  customers. 

In  addition,  NASD  Regulation  is 
proposing  several  changes  with  regard 
to  exempt  accounts.  Specifically,  the 
proposed  rule  change  will  modify  the 
definition  of  "exempt  account," 
including  increasing  the  financial 
threshold  for  a  customer  to  be 
considered  an  exempt  account,  and  will 
revise  margin  requirements  for  exempt 
account  transactions  involving 
mortgage-related  securities,  major 


'  12  CVH  220  The  Board  of  (kivpmors  of  the 
Federal  Reseve  System  ("FRB")  issued  Regulation 
T  pursuant  to  Se<;tion  7(t)  of  the  Act 

♦The  term  "good  faith"  m  this  context  generally 
means  that  such  transactions  arc  subject  to  the 
requirements  of  the  applicable  self-reguatorv 
organizaiton  and  that  such  requirements  shall  be 
applicable  for  initial  and  maintenance  margin 
purposes 

■•  In  1998.  amendments  to  Regulation  T 
established  "good  faith"  accounts,  which  can  be 
used  for  transactions  in  non-«quity  securities  in  lieu 
of  a  margin  or  cash  account  See  Board  of  Governors 
of  the  Federal  Reserve  Docket  Nos  R-0923.  and  K- 
0944  (January  8.  1998),  63  FR  2706  (January  16. 
1998) 
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foreign  sovereign  debt  securities,  highly 
rated  foreign  debt  securities  and  other 
investment  grade  debt  securities. 

Non-Equity  Securities  NASD 
Regulation  believes  that  the  proposed 
rule  change  will  provide  for  margin 
requirements  on  non-equity  securities 
that  are  commensurate  with  the  risks 
associated  with  positions  in  such 
securities  held  by  customers.  Under  the 
proposed  rule  chemge,  the  margin 
requirements  for  highly  rated  foreign 
sovereign  debt  securities  will  be  the 
amounts  specified  in  NASD  Rule  2520 
for  U.S.  debt  securities.^  In  addtition, 
the  posposed  rule  change  will  reduce 
the  margin  requirement  for  exempted 
securities  ^  other  than  U.S.  debt 
securities  from  15  percent  to  7  percent 
of  the  current  market  value,  and  reduce 
the  margin  requirement  for  investment 
grade  debt  securities,  including 
investment  grade  debt  securities  issued 
by  the  government  of  a  foreign  country, 
from  20  percent  to  10  percent  of  the 
current  market  value.  The  margin 
requirement  for  all  other  marginable 
non-equity  securities  will  remain  at  the 
greater  of  20  percent  of  the  ciurent 
market  value  or  7  percent  of  the 
principal  eunount.  The  proposed  rule 
change  will  result  in  margin 
requirements  for  investment  grade  debt 
securities  and  exempted  securities  other 
than  U.S.  debt  securities  that  are 
comparable  to  the  highest  haircut 
percentages  under  the  SEC's  net  capital 
rule  *  for  proprietary  positions  in  similar 
securities. 

Exempt  Accounts.  Currently,  NASD 
Rule  2520  contains  margin  requirements 
specifically  addressing  transactions  by 
exempt  accounts  in  exempted  securities 
and  mortgage-related  securities.  These 
requirements  are  lower  than  those 
applicable  to  transactions  in  such 
securities  effected  in  accounts  other 
than  exempt  accoimts.  The  proposed 
rule  change  will  define  "exempt 
account"  as  a  member  organization, 
non-member  broker/dealer  registered  as 
a  broker  or  dealer  pursuant  to  the  Act 
or  "designated  accoimt,"^  and  will 


"The  margin  required  for  U.S.  government 
obligations  under  NASD  Rule  2520  varies  according 
to  the  length  of  time  to  maturity 

■  NASD  Rule  2520(a)(6)  provides  that  exempted 
securities  have  the  meaning  provided  in  Section 
3(a)(12)ofthe  Act. 

»  Sec  SEC  Rule  15C3-1 

^  NASD  Regulation  proposes  to  revise  the 
definition  of  "designated  account."  Specifically,  the 
proposal  defines  "designated  account"  to  mean  the 
account  of:  (1)  a  bank,  as  defined  in  Section  3(a)(6) 
of  the  Ad;  (2)  a  savings  association,  as  defined  iii 
Section  3(b)  of  the  Federal  Deposit  Insurance  Act, 
the  deposits  of  which  are  insured  by  the  Federal 
Deposit  Insurance  Corporation,  (3)  an  insurance 
company,  as  defined  in  Section  2(a)(17)  of  the 
Investment  Company  Act  of  1940;  (4)  an  investment 
company  registered  with  the  SEC  under  the 


increase  the  financial  threshold  for  a 
person  to  be  considered  an  exempt 
account  to  require  a  net  worth  of  at  least 
$45  million  and  financial  assets  of  $40 
million. 

The  proposed  rule  change  also  will 
provide  lower  margin  requirements  for 
exempt  account  transactions  in  highly 
rated  foreign  sovereign  debt,  investment 
grade  foreign  sovereign  debt,  and  other 
investment  grade  non-equity  securities. 
According  to  NASD  Regulation,  the 
proposed  rule  change  recognizes  both 
the  quality  of  the  securities  as  well  as 
the  creditworthiness  of  the  customer 
and,  as  such,  is  intended  to  maintain 
reasonable  safety  and  soundness 
standards.  For  transactions  in  these 
types  of  securities  by  exempt  accounts, 
members  will  be  required  either  to 
collect  margin  equal  to  the  marked  to 
market  losses  and  any  percentage 
requirements  under  the  rule  or  to  take 
a  net  capital  charge,  subject  to  the  limits 
provided  in  proposed  NASD  Rule 
2520(e)(2)(H).  Under  the  proposed  rule 
change,  the  percentage  requirements 
will  be  3  percent  of  current  market 
value  for  all  investment  grade  corporate 
debt  and  for  foreign  sovereign  debt  in 
the  lower  two  investment  grade 
categories  and  0.5  percent  of  current 
market  value  for  foreign  sovereign  debt 
in  the  second  highest  investment  grade 
category  {i.e.,  highly  rated  foreign 
sovereign  debt  securities).  These  terms 
are  also  defined  in  the  proposed  rule 
change. 

For  major  foreign  sovereign  debt 
securities  and  mortgage-related 
seciuities  in  exempt  accounts,  the 
proposed  rule  change  provides  the  same 
margin  treatment  for  these  securities  as 
U.S.  Government  securities  in  exempt 
accoiuits,  in  that  no  margin  will  be 
required  and  marked  to  Uie  market 
losses  need  not  be  collected,  subject  to 
the  limits  proposed  in  NASD  Rule 
2520(e)(2)(H). 

Proposed  NASD  Rule  2520(e)(2)(H) 
will  cilso  limit  the  amount  of  any 
uncollected  marked  to  market  losses 
which  are  being  deducted  from  a 
member's  net  capital  to  5  percent  for 
each  exempt  account  and  25  percent  for 
all  exempt  accounts  combined.  When 
marked  to  market  losses  exceeding  these 
limits  continue  to  exist  on  the  fifth 
business  day  after  they  were  incurred, 
the  member  will  be  required  to  provide 
the  Association  with  vmtten 
notification  and  will  be  prohibited  fit)m 
entering  into  any  new  transactions  that 


Investment  Company  Act  of  1940;  (5)  a  state  or  a 
political  subdivision  thereof:  or  (6)  a  pension  or 
profit  sharing  plan  subject  to  ERISA  or  of  an  agency 
of  the  United  States  or  of  a  state  or  a  political 
subdivision  thereof. 


would  increase  the  amount  of  the 
excess. 

Other  Provisions.  The  proposed  rule 
change  will  provide  new  definitional 
provisions,  which,  among  other  things, 
will  define  the  following  types  of  non- 
equity securities:  highly  rated  foreign 
sovereign  debt  securities;  investment 
grade  debt  securities;  major  foreign 
sovereign  debt  securities;  listed  non- 
equity seciu-ities;  and  other  marginable 
non-equity  securities.  The  defined  terms 
categorize  certain  types  of  non-equitA' 
securities  for  purposes  of  prescribing 
the  applicable  margin  requirements.  In 
addition,  the  proposed  nile  change  will 
require  that,  as  good  business  practice 
and  for  safety  and  soundness 
considerations,  members  maintain 
written  procedures  for  assessing  credit 
extended  to  exempt  accounts. 

2.  Statutory  Basis 

NASD  Regulation  believes  that  the 
proposed  rule  change  is  consistent  with 
the  provisions  of  section  15A(b)(6) '"  of 
the  Act  which  requires,  eimong  other 
things,  that  the  Association's  rules  must 
be  designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade  and,  in  general,  to  protect 
investors  and  the  public  interest.  NASD 
Regulation  believes  that  the  proposed 
rule  change  will  promote  the  safety  and 
soundness  of  member  firms  and  is 
consistent  with  the  rules  and 
regulations  of  the  FRB  for  the  purpose 
of  preventing  the  excess  use  of  credit  for 
the  purchase  or  carrying  of  securities. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

NASD  Regulation  does  not  believe 
that  the  proposed  rule  change  will  result 
in  any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

m.  Date  of  Effiectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Conmiission  Action 

Within  35  days  of  the  date  of 
pubUcation  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 


'"ISL'.S.C.  78o-3(b)(6). 
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(ii)  as  to  which  the  NASD  consonts.  ihv 
Commission  will: 

A.  By  ordHr  appri)v>»  the  proposed  ruhi 
c:hange,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  chane  should 
be  disapproved. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Ac:t. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary'.  Securities  and  Exchange 
Commission.  450  Fifth  Street.  N.W., 
Washington,  DC   20349-0609  Copi.-s  of 
the  submission,  ail  subsetjuent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  <ire  filed  with  the 
Commission,  and  all  vvrittt-n 
f:onmiuni(:ations  relating  to  the 
proposed  rule  change  between  the 
Commission  ami  anv  [)erson.  other  than 
those  that  mav  be  withheld  from  the 
public  m  accordance  with  the 
provisions  of  5  I'  S  (1   352.  will  be 
available  for  insp«H:tion  and  copying  at 
the  f'ommission's  Publii   Reference 
Room  Copies  of  such  filing  will  also  be 
available  for  inspection  and  co()ving  at 
the  principal  offi<  e  of  the  NASI)  All 
submissions  should  refer  to  File  No 
SR-N.ASD-00-OH  and  should  he 
submitted  bv  lune  IH,  201)0 

t'(ir  till' ( .niniiiisMi 111  li\  llic  l)i\  iMiiii  lit 
Mrirkt't  Ki'gnl.ilii in.  |iiirMiiinl  In  ili'lfgated 
,iiith(inl\    '  ' 

Margaret  H.  .MiiF'arland. 

l)f{)ut\  Sfi  n-tiin 

IFR  Dot .  t)U-1.12H0  Filed  5-25-00;  8.45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-42802;  File  No.  SR-Phlx- 
00-42] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Philadelphia  Stock  Exchange,  Inc.  To 
Adopt  a  New  Transaction  Fee  of  $0.20 
Per  Trade  for  Specialists  Trading  on 
the  Philadelphia  Stock  Exchange 
Automated  Communication  System 

M.iv  I'l.  2000 

Pursuant  to  Section  19(b)(l|  of  the 
Stv:urilies  Kxchange  ,\(t  of  19:t4 
(   Act  ')    '  and  Rule  I'tb  4  thereunder.-^ 


notice  hereby  is  given  that  on  May  8. 
2000,  the  Philadelphia  Stock  Exchange. 
Inc.  ("Phlx"  or  "Exchange")  filed  with 
the  .Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  ride  change  as  described  in 
Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. ' 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Phlx  proposes  to  amend  its 
schedule  of  dues.  fees,  and  charges  to 
initiate  a  transaction  fee  of  SO. 20  per 
trafie  ff)r  equity  specialists  using  the 
P.\("E  Svstem.  The  proposed  fee  would 
be  effective  on  lune  1.  2000.  The 
following  is  the  text  of  the  proposed 
addition  to  the  Phlx  fee  schedule: 
■EQUITY  FLOOR  SPECIALl.ST 
TRANSACTION  FEE  S.20  per  trade 
for  each  trade  conducted  on  PACE" 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Phlx  included  statements  concerning 
the  purpose  of  and  basis  for  the 
|)roposed  rule  change  and  discussed  any 
(  omments  it  received  regarding  the 
j)ro[)osed  rult>  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV'  below,  the 
I'hlx  has  prepared  summaries,  set  forth 
in  S( ctions  A.  B.  and  C  below,  of  the 
most  significant  aspects  of  such 
statements. 

,-\  Sf'IIHf'f^uliitan'  Organization's 
Statfnnmt  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
ahanife 

1 .  Purpose 

The  proposed  rule  change  would 
auK^nd  the  Exchange's  fee  schedule  to 
include  a  transaction  fee  of  SO. 20  per 
trade  for  those  spec:ialists  trading 


"  17(:fk  JIM)  lo-.iirti(ii') 

M5  1I.,SC,.  7Hn(1)I(1) 
»17(:FR  J40  14li-» 


'  I  Im'     iirri'iit  [irii|i.  iN.ii  ti'(i|,u  >••■  Hlf  N"    SK    l'h.\ 
DO-  Ih.  whu  h  the  I'hK  hiis  withdrawn   Spr  l.cti.'i 
from  Idhn  Ki'iini'v    |r    Counsel.  I'hK.  to  Nanc  v 
Suiow.  .■\s.sistiint  l)iri'<  tor,  DiviMoii  of  Markt't 
K.'wul.ilion,  <  :oiiinn>sion,  J^li'ii  Mh\  t.  _'I)00   In  fill' 
\.^   SK  l'hU-(te-lh.  th"  I'hK  p-ropisr.!  1,1  ..siHJihsh 

,1  Mionthlv  trans.i(tion  f I  $(i  jo  jmt  SIIKHI  of 

viiliii-  tiadi'il  lor  f(|uilv  spei  i.thsts   traii»'s  tr.insiK  li'd 
thriiiiKh  thr  I'hiladiilphia  Sloi  k  Km  h.ini!.' 
Aul(jmatt'd  (;<>ir,miinii:atioii  anil  Kxi'i  iitiors 
("P.ACK")  Svsl.'ni   Ai  (  or<linK  to  111.-  I'hK.  thr 
Km  hannf  iMadviTltMitlv  fih-d  Kilf  No   .SK-l'hK-e()- 
Ih  with  th«'  CJiiiimivsion   TnU'phoni^  i  onvHrsation 
tjftwi'in  John  Ki'nnt'V.  Ir  .  lloiinscl  PhK,  and 
Mu  liai'l  (;aw.  .MlornHV,  Ouision  ot  Market 
Ki'Kiil.itioii.  (.onimi«.sii)n   on  Ma\   Ih   20(H)  (Max  Ih 
t  oiiMTbatmn") 


through  the  PACE  system  on  the  equity 
floor  of  the  Exchange.  PACE  is  the 
Exchange's  automated  order  entry, 
routing,  and  execution  system.  The 
purpose  of  the  fee  is  to  generate 
revenues  for  the  Exchange  that  would 
strengthen  its  overall  financial  and 
competitive  posture.  For  example,  the 
Exchange  mav  continue  to  incur  costs 
respecting  PACE  system  development, 
such  as  decimalization  efforts  and  other 
planned  improvements.  Of  course,  the 
Phlx  is  seeking  to  rai.se  revenues  for 
overall  Exchange  use.  The  Exchange 
believes  that  the  fee  is  both  reasonable 
and  equitable  becau.se  Phlx  specialists 
are  not  currently  charged  any  Phlx  fee 
respecting  PACE  trades. 

2.  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)  of  the  Act  ■*  in  general  and 
.Section  6(b)(4)  of  the  Act'"  in  particular 
in  that  it  is  intended  to  provide  for  the 
equitable  allocation  of  reasonable  dues, 
fees,  and  other  charges  among  its 
members  and  other  persons  using  its 
facilities.'' 

B  Self-Regulaton,'  Organization's 
Statement  of  Burden  on  Competition 

The  Phlx  does  not  believe  that  the 
proposed  rule  change  would  impose  any 
inappropriate  burden  on  competition. 

C.  Self-Beguhitory- Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members.  Participants,  or  Others 

No  written  comments  were  either 
solicited  f)r  rt^ceived. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  establishes 
or  changes  a  due.  fee.  or  other  charge 
imposed  by  the  Exchange  and,  therefore, 
has  become  effective  pursuant  to 
Section  19(B)(3)(A)(ii)  of  the  Act '  and 
Rule  19b-4(f)(2)«  thereunder.  The 
Exchange  intends  to  implement  the  fee 
effective  June  1.  2000.  At  any  time 
within  60  days  of  the  filing  of  such 
proposed  rule  change,  the  Commission 
may  summarily  abrogate  such  rule 
change  if  it  appears  to  the  Commission 
that  such  action  is  necessar\'  or 


M'-.  I    S(;    7Hf(h) 
r.  I    .St.   7Hf|h)l4l 

'  I  hi'  I'liK  rpprfsciils  that  the  proposed  h'l's 
^^  ouUi  lit'  (  harjii'd  fxc  liisivi'K  to  miMnhers  and  not 
to  pnhlu  i.iistonii'rs   .Spf  Mav  Ih  (.onvHrMon.  suprn 
Tiiili'   1   Till'  (iotnniisMon  notes  that  this  proposeil 
mil'  I  h.iii^e  is,  therefore,  properlv  filed  under 
Sedion  I'ldiiriK.MIn)  of  the  .Ar  I    ],■■,  '    s.i: 
7Hslb)(.)l(Mlii| 

\b{    SC    -Hs|h|l,t)|.M|iil 

"17(:KK  J4I)  iy|>-liniJl 


Federal  Register /Vol.  65,  No.  103 /Friday,  May  26,  2000 /Notices 


34245 


appropriate  in  the  public  interest,  for 
the  protection  of  investors,  or  otherwise 
in  furtherance  of  the  purpose  of  the  Act. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-Phlx-00-42  and  should  be 
submitted  by  June  16,  2000. 

For  the  Commis.sion.  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFarland, 
Deputy  Secretarv'. 

[FR  Doc.  00-13258  Filed  5-25-00:  8:45  am) 
BILUNG  CODE  M10-01-M 


SMALL  BUSINESS  ADMINISTRATION 

Reporting  and  Recordkeeping 
Requirements  Under  OMB  Review 

AGENCY:  Small  Business  Administration. 
ACTION:  Notice  of  Reporting 
Requirements  Submitted  for  OMB 
Review. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35),  agencies  are  required  to 
submit  proposed  reporting  and 
recordkeeping  requirements  to  OMB  for 
review  and  approval,  and  to  publish  a 
notice  in  the  Federal  Register  notifying 
the  public  that  the  agency  has  made 
such  a  submission. 

DATES:  Submit  conunents  on  or  before 
June  26,  2000.  If  you  intend  to  comment 
but  cannot  prepare  conunents  promptly, 
please  advise  the  OMB  Reviewer  and 


«17CFR200.30-3(a)(12|. 


the  Agency  Clearance  Officer  before  the 
deadline. 

COPIES:  Request  for  clearance  (OMB  83- 
1),  supporting  statement,  and  other 
documents  submitted  to  OMB  for 
review  may  be  obtained  from  the 
Agency  Clearance  Officer. 
ADDRESSES:  Address  all  comments 
concerning  this  notice  to;  Agency 
Clearance  Officer,  Jacqueline  White, 
Small  Business  Administration,  409  3rd 
Street,  S.W.,  5th  Floor,  Washington, 
D.C.  20416;  and  OMB  Reviewer.  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Washington, 
DC.  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jacqueline  White,  Agency  Clearance 
Officer,  (202)  205-7044. 
SUPPLEMENTARY  INFORMATION: 

Title:  Siu-ety  Bond  Guarantee 
Assistance. 

No's:  SBA  Forms  990,  991,  994B, 
994C,  994F  and  994H.       • 

Frequency:  On  Occasion. 

Description  of  Respondents:  Small 
Business  Contractors  applying  for  the 
Surety  Bond  Guarantee  Program. 

Annual  Responses:  195,930. 

Annual  Burden:  53,375. 

lacqueline  White, 

Chief.  Administrative  Information  Branch. 
[FR  Doc.  00-13341  Filed  5-25-00;  8:45  am] 

BILLING  CODE  802S-01-M 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  #3254] 

State  of  Missouri 

As  a  result  of  the  President's  major 
disaster  declaration  on  May  12,  2000, 1 
find  that  the  following  Counties  in  the 
State  of  Missouri  constitute  a  disaster 
area  due  to  damages  caused  by  severe 
thunderstorms  and  flash  flooding  that 
occurred  on  May  6  and  7,  2000; 
Crawford,  Franklin,  Gasconade, 
Jefferson,  St.  Charles,  Ste.  Genevieve,  St. 
Francois,  St.  Louis  County,  Warren,  and 
Washington.  Applications  for  loans  for 
physical  damage  as  a  result  of  this 
disaster  may  be  filed  until  the  close  of 
business  on  July  11,  2000,  and  for  loans 
for  economic  injury  until  the  close  of 
business  on  February  12,  2001  at  the 
address  listed  below  or  other  locally 
announced  locations;  U.S.  Small 
Business  Administration,  Disaster  Area 
3  Office.  4400  Amon  Carter  Blvd.,  Suite 
102,  Fort  Worth,  TX  76155. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  following  contiguous 
counties  may  be  filed  until  the  specified 


date  at  the  above  location;  Callaway. 
Dent,  Iron.  Lincoln.  Madison.  Maries. 
Montgomery.  Osage,  Perr\'.  and  Phelps 
Counties,  and  the  City  of  St.  Louis  in  the 
State  of  Missouri,  and  Calhoun.  Jersey. 
Madison.  Monroe,  Randolph,  and  St. 
Clair  Counties  in  the  State  of  Illinois. 
The  interest  rates  are; 

For  Physical  Damage 

Homeowners  With  Credit  Available 

Elsewhere;  7.375% 
Homeowners  Without  Credit  Available 

Elsewhere;  3.687% 
Businesses  With  Credit  Available 

Elsewhere;  8.000% 
Businesses  and  Non-Profit 

Organizations  Without  Credit 

Available  Elsewhere;  4.000% 
Others  (Including  Non-Profit 

Organizations)  With  Credit  Available 

Elsewhere;  6.750% 

For  Economic  Injury 

Businesses  and  Small  Agricultural 
Cooperatives  Without  Credit 
Available  Elsewhere;  4.000% 
The  number  assigned  to  this  disaster 
for  physical  damage  is  325406.  For 
economic  injury  the  numbers  are 
9H3600  for  Missouri  and  9H3700  for 
Illinois. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  May  18.  2000. 
James  £.  Rivera, 

Acting  Associate  Administrator  for  Disaster 
Assistance. 
IFR  Doc.  00-13231  Filed  5-25-00;  8:45  am] 
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SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  #3255] 

State  of  New  Mexico 

As  a  result  of  the  President's  major 
disaster  declaration  on  May  13.  2000, 
and  an  amendment  thereto  on  May  16. 
I  find  that  the  following  Counties  in  the 
State  of  New  Mexico  constitute  a 
disaster  area  due  to  damages  caused  by 
a  severe  forest  fire  beginning  on  May  5, 
2000  and  continuing;  Bernalillo. 
Chaves,  Cibola,  DeBaca,  Dona  Ana. 
Eddy,  Guadalupe,  Lincoln,  Los  Alamos, 
McKinley,  Mora,  Otero,  Rio  Arriba,  San 
Juan,  San  Miguel,  Sandoval,  Santa  Fe. 
Sierra,  Socorro,  Taos,  and  Torrance. 
Applications  for  loans  for  physical 
damage  as  a  result  of  this  disaster  may 
be  filed  until  the  close  of  business  on 
July  12,  2000,  and  for  loans  for 
economic  injury  until  the  close  of 
business  on  February  13,  2001  at  the 
address  listed  below  or  other  locally 
aimounced  locations;  U.S.  Small 
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Business  Administration.  Disaster  Area 
3  Office,  4400  Amon  Carter  Blvd.,  Suite 
102.  Fort  Worth.  TX  76155. 

In  addition,  applications  for  economic 
injury  loans  firom  small  businesses 
located  in  the  following  contiguous 
counties  may  be  filed  until  the  specified 
date  at  the  above  location:  Catron. 
Colfax,  Curry.  Grant.  Harding.  Lea, 
Luna.  Quay.  Roosevelt,  and  Valencia 
Counties  in  New  Mexico:  Apache 
County.  Arizona;  Archuleta.  Conejos. 
Costilla.  La  Plata,  and  Montezuma 
Counties  in  Colorado;  San  Juan  County. 
Utah;  and  Culberson,  El  Paso,  Hudspeth, 
Loving,  and  Reeves  Counties  in  Texas. 

The  interest  rates  are: 

For  Physical  Damage 

Homeowners  With  Credit  Available 

Elsewhere:  7.375% 
Homeowners  Without  Oedit  Available 

Elsewhere:  3.687% 
Businesses  With  Oedit  Available 

Elsewhere:  8.000% 
Businesses  and  Non-Profit 

Organizations  Without  (;redit 
Available  Elsewhere:  4.000% 
Others  (Including  Non-Profit 

Organizations)  With  Credit  Available 

Elsewhere:  6.750% 

For  Economic  Injury- 
Businesses  and  Small  Agricultural 
Cooperatives  Without  Credit 
Available  Elsewhere:  4.000% 
The  number  assigned  to  this  disaster 
for  physical  damage  is  325505.  For 
economic  injury  the  numbers  are 
9H3800  for  New  Mexico.  9H3900  for 
Arizona,  9H4000  for  Colorado,  9H4100 
for  Utah,  and  9H4200  for  Texas. 

((Catalog  of  Fednral  Doiiit'stii  .'Vssi.slancf; 
F'rogram  Nn.s.  ^9002  aiul  .5')()0H) 

Dated:  May  IH.  2000. 
fames  E.  Rivera, 

Arting  Associati'  Administrator  for  Disaster 
Assistance. 

|FR  Doc.  00-1.1232  Filed  ."i-J.S-OO;  8:45  ami 

BILLINO  COOe  M»5-01-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Motor  Carrier  Safety 
Administration 

Controlled  Substances  and  Alcohol 
Testing  Management  Information 
System  (MiS)  Statistical  Data 

Mav  n. JOOO 

AGENCY:  Federal  Motor  tiarrier  Safety 
Administration  (FMCSA).  DOT. 
action:  Notice. 

SUMMARY:  The  FMCSA  is  announcing 
the  motor  carrier  industry's  1997  and 
1998  controlled  substances  and  alcohol 


usage  rates  based  on  random  testing. 
The  positive  rate  for  controlled 
substances  was  1.3  percent  in  calendar 
year  1997.  and  1.5  percent  in  1998.  The 
alcohol  "violation"  rate  was  0.2  percent 
in  1997,  and  0.4  percent  in  1998. 
Because  the  alcohol  "violation"  rate  has 
remained  below  0.5  percent  for  these 
two  years,  the  FMCSA  is  announcing 
that  it  is  maintaining  the  random 
alcohol  testing  rate  for  calendar  year 
2000  at  10  percent,  in  accordance  with 
the  provisions  of  the  testing  regulations. 
This  lowered  rate  continues  the  DOT 
policy  set  in  1998  when  data  supported 
the  same  policy  decision.  Because  the 
positive  rate  from  coniiulled  substances 
testing  has  remained  above  1 .0  percent 
during  this  same  period,  the  FMCSA  is 
maintaining  the  random  controlled 
substances  testing  rate  for  calendar  year 
2000  at  50  percent,  in  accordance  with 
FMCSA  regulations.  This  notice  serves 
to  continue  the  existing  policy  and 
provides  that  it  is  effective  until  further 
notice. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

enforcement  questions:  Mr.  Kenneth 
Rodgers.  Office  of  Enforcement  and 
Compliance  (HMCE-20),  (202)  366- 
4016;  For  substantive  questions:  Mr. 
David  M.  Lehrman,  Office  of  Policy. 
Plans,  and  Regulations,  (202)  366-0994; 
For  statistical  questions:  Mr.  Richard 
Gruberg.  Office  of  Motor  Carrier 
Information  Analysis  (HIA-20),  (202) 
366-2959;  For  legal  questions,  Mr. 
Michael  Falk,  Office  of  the  Chief 
Counsel,  (HCC-20),  (202)  366-1384, 
Federal  Highway  Administration,  400 
Seventh  Street.  SW..  Washington,  DC 
20590. 

SUPPLEMENTARY  INFORMATION: 
Electronic  Access 

An  electronic  copy  of  this  document 
may  be  downloaded  using  a  modem  and 
suitable  communications  software  from 
the  Government  Printing  Office's 
Electronic  Bulletin  Board  Service  at 
(202)  512-1661.  Internet  users  may 
reach  the  Office  of  the  Federal 
Register's  home  page  at:  http:// 
www.nara.gov/fedreg  and  the 
Government  Printing  Office's  database 
at:  http://www.access.gpo.gov/nara. 

Creation  of  New  Agency 

In  October  1999,  the  Secretary  of 
Transportation  rescinded  the  authority 
previously  delegated  to  the  Federal 
Highway  Administrator  to  perform  the 
motor  carrier  functions  and  operations, 
and  to  carry  out  the  duties  and  powers 
related  to  motor  carrier  safety,  that  are 
statutorily  vested  in  the  Secretary.  That 
authority  was  redelegated  to  the 
Director  of  the  Office  of  Motor  Carrier 


Safety  (OMCS),  a  new  office  within  the 
Department  (see.  64  FR  56270.  October 
19.  1999.  and  64  FR  58356.  October  29. 
1999).  The  OMCS  had  previously  been 
the  FHWA's  Office  of  Motor  Carriers 
(OMC). 

The  Motor  Carrier  Safety 
Improvement  Act  of  1999  established 
the  Federal  Motor  Carrier  Safety 
Administration  as  a  new  operating 
administration  within  the  Department  of 
Transportation,  effective  January  1.  2000 
(Public  Law  106-159.  113  Stat.  1748. 
December  9.  1999).  The  Secretary 
therefore  rescinded  the  motor  carrier 
authority  delegated  to  the  Director  of  the 
OMCS  and  redelegated  it  to  the 
Administrator  of  the  FMCSA  (65  FR 
220.  January  4.  2000). 

The  staff  previously  assigned  to  the 
FHWA's  OMC.  and  then  to  the  OMCS. 
are  now  assigned  to  the  FMCSA.  The 
motor  carrier  functions  of  the  FHWA's 
Resource  Centers  and  Division  (i.e., 
State)  Offices  have  been  transferred 
without  change  to  the  FMCSA  Resource 
Centers  and  FMCSA  Division  Offices, 
respectively.  For  the  time  being,  all 
phone  numbers  and  addresses  are 
unchanged.  Similarly,  rulemaking 
activities  begun  under  the  auspices  of 
the  FHWA  and  continued  under  the 
OMCS  will  be  completed  by  the 
FMCSA. 

Background 

On  December  23,  1993  (58  FR  68220), 
the  FHWA  announced  it  would  require 
motor  carriers  subject  to  49  CFR  part 
391,  later  replaced  by  part  382.  to 
implement  and  m.iintain  specific 
controlled  substance  testing  data,  and 
submit  an  appropriate  annual  report 
when  requested.  All  motor  carriers  must 
maintain  this  information.  The  FHWA 
randomly  selects  a  sample  of  motor 
carriers  annually  and  asks  those 
selected  to  submit  their  data. 

On  February  15.  1994  (59  FR  7484). 
the  FHWA  promulgated  new  controlled 
substances  and  alcohol  testing  rules  in 
49  CFR  part  382.  These  rules  combined 
the  controlled  substances  annual  report 
with  a  similar  alcohol  rule  ■"violation" 
annual  report.  An  alcohol  rule  violation 
for  purposes  of  the  annual  report  are 
alcohol  concentrations  of  0.04  or  greater 
and  refusals  to  submit  to  alcohol  testing. 

On  March  13.  1995.  the  FHWA 
amended  the  rule  to  reduce  the 
information  collection  burden  on  all 
respondents,  including  small  entities 
(60  FR  13369). 

The  current  rule  at  §  382.403, 
formerly  at  49  CFR  391.87(h).  is 
essential  for  the  accomplishmenfVif  the 
following  four  goals: 

1 .  Collect  controlled  substance  and 
alcohol  testing  statistical  data. 
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2.  Use  the  data  to  analyze  the 
FMCSA's  current  approach  to  deterring 
and  detecting  illegal  controlled 
substance  use  and  alcohol  misuse  in  the 
motor  carrier  industry. 

3.  Determine  each  calendar  year's 
random  selection  rates  for  alcohol  and 
controlled  substance  testing  under  the 
rule. 

4.  Provide  for  a  more  efficient  and 
effective  regulatory  program. 

In  1995,  the  FHWA  requested  a 
sample  of  motor  carriers  report  to  the 
FHWA  data  collected  in  1994.  The 
FHWA  determined  the  random  positive 
controlled  substance  usage  rate  for 
commercial  motor  vehicle  (CMV) 
drivers  subject  to  49  CFR  part  391. 
subpeul  H.  for  the  period  of  January  1 . 

1994,  through  December  31,  1994,  was 
2.6  percent.  This  rate  was  estimated  to 
be  2.8%  in  1995  and  2.2%  in  1996. 

Estimates  of  positive  usage  rates  for 
alcohol  were  first  produced  for  calendar 
year  1995.  The  alcohol  testing 
"violation"  rate  was  0.14  percent  in 

1995.  and  0.18  percent  in  1996. 

The  criteria  for  raising  or  lowering  the 
random  testing  rate  are  established  by 
regulation.  Under  49  CFR  382.305(d)(1). 
when  the  minimum  annual  percentage 
rate  for  random  alcohol  testing  is  25 
percent  or  more,  the  FMCSA 
Administrator  may  lower  the  rate  to  10 
percent  of  all  driver  positions  if  the 
Administrator  determines  that  the  data 
received  under  the  reporting 
requirements  of  §  382.403  for  two 
consecutive  years  indicate  that  the 
violation  rate  is  less  than  0.5  percent. 

Under  §382. 305(e)(1).  when  the 
minimum  annual  percentage  rate  for 
random  alcohol  testing  is  10  percent, 
the  Administrator  is  required  to  increase 
the  rate  to  25  percent  only  if  the 
violation  rate  is  equal  to  or  greater  than 
0.5  percent. 

Under  §  382.305(g),  when  the 
minimum  annual  percentage  rate  for 
random  controlled  substances  testing  is 
50  percent,  the  Administrator  may 
lower  the  rate  to  25  percent  of  all  driver 
positions  only  if  the  data  indicate  that 
the  positive  testing  rate  is  less  than  1,0 
percent. 

Based  upon  this  authority,  and 
because  the  violation  rate  was  below  0.5 
percent  for  two  consecutive  years,  the 
FHWA  announced  it  was  lowering  the 
random  alcohol  testing  rate  for  calendar 
year  1998  to  10  percent.  The  random 
controlled  substances  testing  rate 
remained  50  percent.  On  January  14, 
1998  (63  FR  2172)  the  agency  published 
this  policy  in  a  notice  including  an 
extensive  appendix  C  explaining  the 
methodology  used  to  estimate  the 
controlled  substances  positive  and 
alcohol  violation  rates. 


Today's  notice  announces  the  results 
of  data  collected  for  the  1997  and  1998 
FHWA  Drug  and  Alcohol  Surveys. 
These  surveys,  conducted  annually, 
measure  the  percentage  of  CDL  drivers 
testing  positive  for  controlled 
substances  (as  defined  in  49  CFR  40.21 
of  the  Federal  Motor  Carrier  Safety 
Regulations)  and/or  alcohol,  based  on 
both  random  and  nonrandom  testing. 
The  survey  data  are  collected  from  a 
random  sample  of  motor  carrier  annual 
drug  and  alcohol  testing  summaries. 
Because  the  positive  rate  from  random 
controlled  substances  testing  has 
remained  above  1.0  percent  during  this 
period,  the  FMCSA  is  maintaining  the 
random  controlled  substance  testing  rate 
for  calendar  year  2000  at  50  percent,  in 
accordance  with  49  CFR  382.305(g).  The 
FMCSA  is  also  maintaining  the  random 
alcohol  testing  rate  for  calendar  year 
2000  at  10  percent,  in  accordance  with 
49  CFR  382.305(e)(1). 

Authority:  49  U.S.C  504.  31136.  chapter 
313;  and  49  CFR  1.73. 

Issued  on:  May  18.  2000. 
Julie  Anna  Cirillo, 

Acting  Deputy  Administrator,  Federal  Motor 
Carrier  Safety  Administration. 

(FR  Doc.  00-13313  Filed  5-25-00:  8:45  am) 

BILUNG  COOE  4910-22-P 


DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 
[Docltet  No.  IMARAD-2000-7403] 

information  Collection  Available  for 
Public  Comments  and 
Recommendations 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.)  this  notice 
announces  the  Maritime 
Administration's  (MARAD's)  intentions 
to  request  Office  of  Management  and 
Budget  (OMB)  approval  to  add  a  new 
survey  form  to  the  currently  approved 
information  collection  titled  "Customer 
Service  Surveys,"  OMB  Number  2133- 
0528. 

DATES:  Comments  should  be  submitted 
on  or  before  July  25,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  J.  Zok,  Associate  Administrator 
for  Shipping  Analysis  and  Cargo 
Preference,  MAR-500,  Room  8126,  400 
Seventh  Street,  SW,  Washington.  D.C. 
20590.  Telephone  202-366-0364  or  fax 
202-366-7901.  Copies  of  this  collection 
can  also  be  obtained  from  that  office. 
SUPPLEMENTARY  INFORMATION: 


Title  of  Collection:  Customer  Ser\'ice 
Surveys. 

Type  of  Request:  Revision  of  a 
currently  approved  information 
collection. 

OMB  Control  Number:  2133-0528. 

Form  Number:  MA-1016;  MA-1017: 
MA-1021. 

Expiration  Date  of  Approval:  Three 
years  from  the  date  of  approval. 

Summary  of  Collection  of 
Information:  Executive  Order  12862 
requires  agencies  to  survey  customers  to 
determine  the  kind  and  quality  of 
services  they  want  and  the  level  of  their 
satisfaction  with  existing  services.  This 
collection  covers  MARAD  forms  used  to 
carry  out  such  surveys  covering 
MARAD  programs  and  services. 

Need  and  Use  of  the  Information:  (1) 
Responses  to  the  "Customer  Service 
Questionnaire"  are  needed  to  obtain 
prompt  customer  feedback  on  the 
quality  of  specific  services/products 
provided  to  the  customer  by  MARAD. 
The  information  provided  will  be  used 
to  ascertain  the  customer's  level  of 
satisfaction.  (2)  Responses  to  the 
"Program  Performance  Survey  "  are 
needed  to  obtain  customers'  views  on 
MARAD's  major  programs  and  activities 
with  which  the  customers  were 
involved  during  the  preceding  year.  (3) 
Responses  to  the  new  "Conference/ 
Exhibit  Survey"  are  needed  to  obtain 
feedback  from  conference  attendees  on 
the  quality  and  success  of  a  particular 
MARAD  sponsored  conference  or  event 
The  information  provided  will  be  used 
by  MARAD's  senior  management  and 
MARAD's  program  managers  to  monitor 
the  overall  level  of  customer  satisfaction 
and  to  identify  areas  for  improvement. 

Description  of  Respondents: 
Individuals/entities  directly  served  by 
MARAD. 

Annual  Responses:  6650  responses. 

Annual  Burden:  256  hours. 

Comments:  Comments  should  refer  to 
the  docket  number  that  appears  at  the 
top  of  this  document.  Written  comments 
may  be  submitted  to  the  Docket  Clerk, 
U.S.  DOT  Dockets,  Room  PL-401.  400 
Seventh  Street,  SW,  Washington,  DC. 
20590.  Comments  may  also  be 
submitted  by  electronic  means  via  the 
Internet  at  http://dmses.dot.gov/submit. 
Specifically,  address  whether  this 
information  collection  is  necessary  for 
proper  performance  of  the  function  of 
the  agency  and  will  have  practical 
utility,  accuracy  of  the  burden 
estimates,  ways  to  minimize  this 
burden,  and  ways  to  enhance  quality, 
utility,  and  clarity  of  the  information  to 
be  collected.  All  comments  received 
will  be  available  for  examination  at  the 
above  address  between  10  a.m.  and  5 
p.m.,  EDT.  Monday  through  Friday. 
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except  Federal  Holidays.  An  electronic 
version  of  this  document  is  available  on 
the  World  Wide  Web  at  http:// 
dms.dot.gov 

UhIbiI;  May  22.  2000, 

Bv  Order  of  the  Maritime  .Administrator 
|oel  C.  Richard, 
Sfiretarv 

IFR  Dor  (M>-n242  Filed  5-2.5-00:  8:45  am) 
8ILUNO  CODE  4910-61 -P 

DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

Reports,  Forms  and  Recordlceeping 
Requirements  Agency  information 
Collection  Activity  Under  0MB  Review 

AGENCY:  Maritime  Administration,  DOT 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq).  this  notice 
announces  that  the  information 
collection  abstracted  below  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
comment.  Described  below  is  the  nature 
of  the  information  collection  and  its 
e.xpected  burden.  The  Federal  Register 
notice  with  a  60-day  comment  period 
soliciting  comments  on  the  following 
collection  was  published  on  March  10, 
2000  [65  FR  13075). 

DATES:  Comments  must  be  submitted  on 
or  before  June  26,  2000. 
FOR  FURTHER  INFORMATION  CONTACT:  Otto 
A.  Strassburg,  Chief,  Division  of  Marine 
Insurance,  Office  of  Insurance  and 
Shipping  Analysis,  MAR-570,  Room 
8117,  Maritime  Administration,  400 
Seventh  Street,  SW.  Washington,  D.C;. 
20590.  telephone  number  202-366- 
4161.  Copies  of  this  collection  can  also 
be  obtained  from  that  office. 
SUPPLEMENTARY  INFORMATION:  Maritime 
Administration. 

Title  of  Collection:  "Approval  of 
Underwriters  for  Marine  Hull 
Insurance." 

OMB  Control  Number:  2133-0517 

Type  of  Request:  Approval  of  an 
existing  information  collection. 

Affected  Public:  Foreign  underwriters 
of  marine  insurance  and  insurance 
brokers. 

Formlsj:  None. 

Abstract:  This  collection  of 
information  invoives  the  approval  of 
marine  hull  underwriters  to  insure 
MARAD  program  vessels.  Foreign 
applicants  will  be  requested  to  submit 
financial  data  upon  which  MARAD 
approval  would  be  based.  In  certain 


cases,  brokers  would  be  required  to 
certify  that  American  underwriters  were 
offered  opportunity  to  compete  for  the 
business. 

Annual  Estimated  Burden  Hours:  46 
hours. 

Addressee:  Send  comments  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  725-1 7th  Street.  NW. 
Washington.  DC  20503.  Attention 
MARAD  Desk  Officer. 

Comments  are  Invited  on:  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Department, 
including  whether  the  information  will 
have  practical  utility;  the  accuracy  of 
the  Department's  estimate  of  the  burden 
of  the  proposed  information  collection; 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology 
A  comment  to  OMB  is  best  assured  of 
having  its  full  effect  if  OMB  receives  it 
within  30  days  of  publication. 

Dated   May  23.  2000. 
foe!  C.  Richard. 

Sfcrplary.  Mantimp  Administration 
IFR  Doc.  00-13328  Filed  5-25-00;  8:45  am) 
MLLiNO  cooe  4«10-ai-l> 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 


[Doclwt  No.  NHTSA  2000-7291 ;  Notic*  1] 

General  Motors  Corporation;  Receipt 
of  Application  for  Determination  of 
Inconsequential  Non-Compliance 

General  Motors  Corporation  (GM)  has 
applied  to  be  exempted  from  the 
notification  and  remedy  requirements  of 
49  use.  Chapter  301  "Motor  Vehicle 
Safety"  for  a  noncompliance  with 
Federal  Motor  Vehicle  vSafety  Standard 
(FMVSS)  No.  208,  "Occupant  Crash 
Protection,"  on  the  basis  that  the 
noncompliance  is  inconsequential  to 
motor  vehicle  safety  GM  has  filed  a 
report  of  a  noncompliance  pursuant  to 
49  CFR  part  573  "Defects  and 
Noncompliance  Report." 

This  notice  of  receipt  of  the 
application  is  published  under  49 
use.  30118  and  30120  and  does  not 
represent  any  agency  decision  or  other 
exercise  of  judgement  concerning  the 
merits  of  the  application. 


Description  of  Noncompliance 

GM  has  identified  a  condition  in 
which  the  required  seat  belt  audible 
signal  on  some  199&-99  Model  Year 
Chevrolet  Astro  and  GMC  Safari  vans 
may  occasionally  operate  for  less  than 
the  4  to  8  second  time  required.  Upon 
such  occurrence,  the  signal  would  not 
fully  comply  with  the  audible  signal 
portion  of  tl^e  S7.3  seat  belt  warning 
provision  of  FMVSS  No.  208.  GM  has 
submitted  a  49  CFR  573.5 
noncompliance  notification  to  the 
agency  which  details  the  affected 
vehicles.  Pursuant  to  section  30118(d) 
and  30120(h)  of  Chapter  301  and  49  CFR 
part  556,  and  for  reasons  set  forth,  GM 
requested  exemption  from  the 
notification,  and  remedy  provisions  of 
49  U.S.C.  30118  and  30120  on  the  basis 
that  the  noncompliance  is 
inconsequential  to  motor  vehicle  safety. 

"A  total  of  461,851  1996-99  MY 
Chevrolet  Astro  and  GMC  Safari  vans 
were  built  with  an  audible  driver  seat 
belt  warning  system  that  may.  in  a 
random  manner  (1)  operate  properly,  (2) 
terminate  the  audible  signal  in  less  than 
the  minimum  4  second  requirement,  or 
(3)  not  operate  at  all.  The  possibility  of 
a  random  noncompliance  results  from  a 
transient  signal  being  generated  at  the 
seat  belt  switch  input  to  the  audible 
signal  module  when  the  ignition  switch 
is  turned  to  start  and  the  belt  latch 
mechanism  is  not  fastened.  The  module 
may  interpret  this  transient  signal  input 
as  the  seat  belt  latch  mechanism  being 
fastened  and  thereby  terminate  the 
audible  tone.  The  condition  is  caused  by 
a  ground  voltage  difference  between  the 
seat  belt  switch  and  the  signal  module 
creating  a  transient  signal  that  the 
module  was  not  designed  to  filter.  At 
the  time  the  subject  module  and 
associated  wiring  harness  were 
developed.  GM  truck  engineering  did 
not  have  a  formal  requirement  for 
electrical  grounding  and  module  input 
filtering." 

"A  new  module  and  wiring  harness 
were  implemented  at  the  assembly  plant 
in  January'  1999,  that  changed  this 
condition.  To  prevent  this  issue  in  the 
future,  electrical  grounding  rules  that 
define  specific  requirements  for 
modules  and  their  inputs  have  been 
implemented  to  eveduate  all  electrical 
ground  designs  during  the  design 
review  process.  This  condition  is  not 
present  in  other  GM  vehicles  with  the 
same  signal  module  because  the 
respective  component  ground  is 
compatible  with  the  module  design  in 
other  GM  products.  GM  also  has 
reviewed  its  warranty  is  information 
regarding  the  subject  vehicle's  audible 
signal.  There  has  been  no  change  in  the 


Federal  Register /Vol.  65,  No.  103 /Friday,  May  26.  2000 /Notices 


34249 


occurrences  of  customer  warranty 
claims  regarding  the  seat  belt  audible 
signal  for  the  1995  vehicles,  produced 
prior  to  this  issue,  and  the  warranty 
claim  made  on  the  vehicles  involved." 

Supporting  Information  Submitted  by 
General  Motors 

It  is  GM's  understanding  that  the 
purpose  of  the  seat  belt  warning 
requirement  is  to  provide  a  reminder  to 
the  vehicle's  driver  to  wear  a  seat  belt. 
Section  7.3  of  FMVSS  208  currently 
allows  a  manufacturer  two  alternatives 
for  complying  with  the  seat  belt  warning 
requirements.  As  Option  1.  S7. 3(a)(1) 
essentially  requires  (1)  an  audible  signal 
of  4  to  8  seconds,  and  (2)  a  minimum 
60  second  telltale  light  when  the  driver 
seat  belt  is  unbuckled  and  the  ignition 
is  moved  to  the  "on"  or  "start"  position. 
If  the  driver  seat  belt  is  buckled,  neither 
the  audible  signal  nor  the  telltale  light 
should  be  activated  when  the  ignition  is 
turned  to  the  "on"  or  "start"  position. 
As  Option  2,  S7.3  (a)(2)  essentially 
requires  (1)  an  audible  signal  of  4  to  8 
seconds  when  the  driver  seat  belt  is 
unlocked  and  the  ignition  is  moved  to 
the  "on"  or  "start"  position,  and  (2)  a 
4  to  8  second  telltale  light  whenever  the 
ignition  is  moved  to  the  "on"  or  "start" 
position,  whether  or  not  the  driver  seat 
belt  is  buckled. 

The  subject  vehicles  were  designed  to 
Option  1  and  comply  with  the  portion 
of  the  requirements  to  activate  a 
continuous  or  flashing  warning  light  for 
a  minimum  of  60  seconds  if  the  ignition 
is  turned  to  the  "on"  or  "start"  position 
and  the  driver  seat  belt  is  not  buckled, 
thus  notifying  a  driver  that  he/she  is  not 
buckled  up  Specifically,  the  subject 
vehicles  comply  with  this  portion  of  the 
requirement  by  displaying  a  continuous 
warning  light  for  approximately  the  first 
20  seconds  and  tiien  a  flashing  light  for 
approximately  55  seconds  if  the  driver 
belt  is  not  buckled.  The  subject  vehicles, 
therefore,  provide  a  visual  warning 
signal  that  exceeds  the  60  second 
duration  requirement  of  Option  2. 
Furthermore,  the  design  duration  of  75 
seconds  for  the  visual  signal  provides  a 
considerable  enhancement  over  the  4  to 
8  second  duration  requirement  allowed 
by  Option  2. 

GM  believes  that  the  subject  vehicles 
provide  an  enhanced  visual  seat  belt 
warning  indicator  to  remind  the  driver 
to  wear  a  seat  belt.  Under  these 
particular  conditions,  GM  believes  that 
the  noncompliance  to  S7.3  f  FMVSS  208 
is  inconsequential  as  it  relates  to  motor 
vehicle  safety,  and  therefore,  requests 
the  affected  vehicles  exempted  ft-om  the 
notification,  recall  and  remedy 
provisions  of  Section  30120  of  the 
Safety  Act. 


Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  on  the  petition  of  GM. 
described  above.  Comments  should  refer 
to  the  Docket  Number  and  be  submitted 
to:  Docket  Management.  National 
Highway  Traffic  Safety  Administration. 
Room  PL  401.  400  7th" Street.  SW., 
Washington.  DC  20590.  It  is  requested 
that  two  copies  be  submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  below  will  be  considered.  The 
application  and  supporting  materials, 
and  all  comments  received  after  the 
closing  date  will  also  be  filed  and  will 
be  considered  to  the  extent  practicable. 
When  the  application  is  granted  or 
denied,  a  Notice  will  be  published  in 
the  Federal  Register  pursuant  to  the 
authority  indicated  below. 

Comment  closing  date:  June  26,  2000. 

(49  L.S.C.  30118.  30120:  delegations  of 
authority  at  49  CFR  1.50  and  49  CFR  501.8) 
Issued  on:  May  22.  2000. 

Stephen  R.  Kratzke. 

Associate  Administrator  for  Safftv 
Periormance  Standards. 

[FR  Uoc.  00-13272  Filed  5-23-00:  8:45  am] 

BILLING  CODE  4910-59-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Docket  No.  AB-55  (Sub-No.  579X)] 

CSX  Transportation,  inc.— 
Abandonment  Exemption— in  Pari(e 
and  Vermillion  Counties,  IN 

CSX  Transportation,  Inc.  (CSXT)  has 
filed  a  notice  of  exemption  under  49 
CFR  1152  Subpart  F— Exempt 
Abandonments  to  abandon  an 
approximately  1.17-mile  line  of  its 
railroad  between  milepost  BD-191.41  at 
Montezuma  and  milepost  BD-192.58  at 
Hillsdale  in  Parke  and  Vermillion 
Counties.  IN.  The  line  traverses  United 
States  Postal  Service  Zip  Codes  47862 
and  47854. 

CSXT  has  certified  that:  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  there  is  no  overhead 
traffic  on  the  line;  (3)  no  formal 
complaint  filed  by  a  user  of  rail  service 
on  the  line  (or  by  a  state  or  local 
government  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  ser\'ice 
over  the  line  either  is  pending  with  the 
Surface  Transportation  Board  (Board)  or 
with  any  U.S.  District  Court  or  has  been 
decided  in  favor  of  complainant  within 
the  2-year  period;  and  (4)  the 
requirements  at  49  CFR  1105.7 
(environmental  reports).  49  CFR  1105.8 
(historic  reports),  49  CFR  1105.11 
(transmittal  letter).  49  CFR  1105.12 


(newspaper  publication),  and  49  CFR 
1152.50(d)(1)  (notice  to  governmental 
agencies)  have  been  met. 

As  a  condition  to  this  exemption,  any 
employee  adversely  affected  by  the 
abandonment  shall  be  protected  under 
Oregon  Short  Line  R.  Co. — 
Abandonment — Goshen,  360  ICC.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10502(d) 
must  be  filed.  Provided  no  formal 
expression  of  intent  to  file  an  offer  of 
financial  assistance  (OF A)  has  been 
received,  this  exemption  will  be 
effective  on  June  25.  2000.  unless  stayed 
pending  reconsideration.  Petitions  to 
stay  that  do  not  involve  envirormiental 
issues,'  formal  expressions  of  intent  to 
file  an  OFA  under  49  CFR 
1152.27(c)(2).2  and  trail  use/rail  banking 
requests  under  49  CFR  1152.29  must  be 
filed  by  June  5.  2000.  Petitions  to  reopen 
or  requests  for  public  use  conditions 
under  49  CFR  1152.28  must  be  filed  by 
June  15,  2000,  with:  Surface 
Transportation  Board.  Office  of  the 
Secretary,  Case  Control  Unit.  1925  K 
Street,  N\\..  Washington.  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Board  should  be  sent  to  applicant's 
representative:  Natalie  S.  Rosenberg. 
Counsel.  CSX  Transportation.  Inc..  500 
Water  Street  Jl50,  Jacksonville.  FL 
32202.  If  the  verified  notice  contains 
false  or  misleading  information,  the 
exemption  is  void  ab  initio. 

CSXT  has  filed  an  environmental 
report  which  addresses  the 
abandonment's  effects,  if  any.  on  the 
environment  and  historic  resources.  The 
Section  of  Environmental  Analysis 
(SEA)  will  issue  an  environmental 
assessment  (EA)  by  May  31.  2000. 
Interested  persons  may  obtain  a  copy  of 
the  EA  by  writing  to  SEA  (Room  500, 
Surface  Transportation  Board. 
Washington,  DC  20423)  or  bv  calling 
SEA.  at  (202)  565-1545.  Comments  on 
environmental  and  historic  preservation 
matters  must  be  filed  within  15  days 
after  the  EA  becomes  available  to  the 
public. 

Environmental,  historic  preservation, 
public  use.  or  trail  use/rail  banking 


'  The  Board  will  grant  a  sta\  if  an  informi'd 
dorision  on  environmental  issues  (whether  raised 
b\  a  partv  or  by  the  Board  s  Sor linn  of 
Environmental  .■\nalysis  in  its  independent 
investigation)  r.annot  be  made  before  the 
pxemption's  effecti^'e  date.  See  i.vempfjon  of  Out - 
ot-Sen-Kf  Bail  Lines.  5  l.C.C.2d  377  (1989)  .^ny 
request  for  a  stay  should  lie  filed  as  soon  as  possible 
so  that  the  Board  may  take  appropriate  action  twfore 
the  exemptions  effective  date 

-  Each  offer  of  financial  assistance  must  be 
accompanied  b\  the  filing  fee.  which  currently  is 
set  at  SIOOO.  See 49  CFK  1002.2(0(25) 
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conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  (iecision 

Pursuant  to  the  provisions  of  49  (^FK 
1 152.29(e)(2).  C:SXT  shall  file  a  notice  of 
consummation  with  the  Board  to  sigrufv 
that  it  has  exerc:ised  the  authority 
granted  and  fullv  abandoned  the  line  If 
consummation  has  not  been  effoc:tt!d  bv 


C:.SXT's  filing  of  a  notice  of 
(  onsummation  by  May  26,  2001,  and 
there  are  no  legal  or  regulatory  barriers 
to  consummation,  the  authority  to 
abandon  will  automatically  expire. 
Board  decisions  and  notices  are 
available  on  our  website  at 
•WWW. STB. DOT  GOV   ■ 


[)p(  iderl   May  18.  JOOO 

Hv  the  Board.  I3avid  M   Konsdmik, 
Direi  tor,  Offu.e  of  Prot  eedmgs 
Vernon  A.  Williams, 
Se(  Tftan 
[FR  Dor,  00-i:n72  Filed  ,5-2,5-00:  H;4,t  am) 

BILUNG  COOC  491S-0O-P 


Friday, 

May  26,  2000 


Part  n 

Environmental 
Protection  Agency 

40  CFR  Part  63 

National  Emission  Standards  for 
Hazardous  Air  Pollutants:  Solvent 
Extraction  for  Vegetable  Oil  Production; 
Proposed  Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  63 
[FRL-6703-4] 
RIN  2060-AH22 

National  Emission  Standards  for 
Hazardous  Air  Pollutants:  Solvent 
Extraction  for  Vegotabis  OH  Production 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Propcsed  rule. 


SUMMARY:  This  action  proposes  national 
emission  standards  for  hazardous  air 
pollutants  (NESHAP)  for  solvent 
extraction  for  vegetable  oil  production 
This  industry  is  comprised  of  facilities 
that  produce  crude  vegetable  oil  and 
meal  products  by  removing  oil  from 
listed  oilseeds  through  direct  contact 
with  an  organic  solvent.  The  EPA  has 
identified  solvent  extraction  for 
vegetable  oil  production  processes  as 
major  sources  of  a  single  hazardous  air 
pollutant  (HAP),  n-hexane 

The  EPA  does  not  consider  n-hexane 
classifiable  as  a  human  carcinogen. 
However,  short-term  exposure  to  high 
levels  of  n-hexane  is  reported  to  cause 
reactions  such  as  irritations,  dizziness, 
headaches,  and  nausea.  Long-term 
exposure  can  cause  permanent  nerve 
damage 

This  proposed  rule  will  n?quire  all 
existing  and  n»w  solvent  extraction  for 
vegetable  oil  production  processes  that 
are  major  souri:es  (have  the  potential  to 
emit  10  tons  per  year  (tpv)  or  more  of 
n-hexane)  to  meet  HAF'  emission 
standards  reflecting  the  .ipplicatinii  iif 
the  maxinuiin  achievable  control 
tet;hnology  (MACT).  The  EPA  estimates 
that  this  proposed  rule  will  reduce 
nationwiile  emissions  of  n  hexane  from 
solvent  extrac  tion  fur  vegetable  ml 
production  pro(.esses  bv  .ipproximatelv 
fi,800  tons  per  year  (Ipy).  The  emissions 
redut:tions  achieved  by  these  NESHAP. 
when  combined  with  the  emissions 
reductions  achieved  by  other  similar 
standards,  will  provide  protection  to  the 
public  and  achieve  a  primary  goal  of  the 
C:lean  Air.'Kct  (CAAI 

DATES: 

dommfiits  Submit  (ominents  mi  or 
before  July  25,  20()() 

Puhln  Hearing  If  aiiymie  < ontacts  the 
EPA  rtMiuesting  to  speak  at  a  public 
hearing  by  [une  \5.  2000,  a  publu. 
hearing  will  be  held  on  lune  2ti,  2000 
ADDRESSES: 

(^omiufiits  Submit  written  ( ommen''. 
(in  duplicate  if  possible)  to:  Air  and 
Radiation  Docket  and  Information 
Center  (6102),  Attention  Docket  Number 


A-97-59,  Room  M-1500,  US. 
Environmental  Protection  Agency,  1200 
Pennsylvania  Avenue,  N\V,  Washington, 
DC:  20460  The  EPA  requests  a  separate 
copy  also  be  sent  to  the  contact  person 
listed  in  FOR  FURTHER  INFORMATION 
CONTACT.  Be  sure  to  include  the  docket 
number,  A-97-59,  on  your  comments. 

Public  Hearing.  If  a  public  hearing  is 
held,  it  will  be  held  at  10:00  a.m.  in  the 
EPA's  Office  of  Administration 
Auditorium.  Research  Triangle  Park. 
North  Carolina,  or  at  an  alternate  site 
nearby. 

Docket.  Docket  No.  A-97-59  contains 
supporting  information  used  in 
developing  the  standards.  The  docket  is 
located  at  the  U.S.  Environmental 
Protection  Agency,  401  M  Street.  SW, 
Washington,  DC  20460  in  room  M-1500, 
Waterside  Mall  (ground  floor),  and  may 
be  inspected  from  8:30  a.m.  to  5:30  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr 
lames  F  Durham,  Waste  4  Chemical 
Processes  Group.  Emission  Standards 
Division,  (MD-13),  US.  Environmental 
Protection  Agency,  Research  Triangle 
Park,  North  Carolina  27711;  telephone 
number  (919)  541-5672;  facsimile 
number  (919)  541-0246;  electronic  mail 
address  "durham.jim@epa.gov." 

SUPPt.EMENTARY  INFORMATION: 

Comments.  Comments  and  data  may 
be  submitted  by  electronic  mail  (e-mail) 
to:  a-and-r-docket@epamail.epa.gov. 
Ciomments  submitted  by  e-mail  must  be 
submitted  as  an  ASCII  file  to  avoid  the 
use  of  special  characters  and  encry'ption 
problems  Comments  will  also  be 
accepted  on  disks  in  WordPerfect* 
version  5.1,  6.1,  or  8  file  format  .•Ml 
comments  and  data  submitted  in 
ele<:tronic  form  must  note  the  docket 
number:  A-97-59.  No  confidential 
business  information  (("Bl)  should  be 
submitted  by  e-mail.  Electronic 
c;omments  may  be  filed  online  at  many 
Kederal  Depository  Libraries 

Cmnmenters  wishing  to  submit 
proprietary  information  for 
consideration  must  clearlv  distinguish 
such  information  from  other  comments 
and  (learly  label  it  as  (^Bl.  .Send 
submissions  containing  such 
proprietary  information  directly  to  the 
following  address,  and  not  to  the  publii 
docket,  to  ensure  that  proprietary 
information  is  not  inadvertently  placed 
in  the  docket:  .Mtention:  Mr.  lames  F. 
Durham,  c/o  OAQPS  Document  Control 
Officer  (Room  740B),  US 
Lnvironinimtal  Protection  .\gen(:v.  411 
W.  Chapel  Hill  Street,  Durham.  NC: 
27701   The  EPA  will  disclose 
information  identified  as  CBl  only  to  the 
extent  allowed  by  the  procedures  set 


forth  in  40  CFR  part  2,  subpart  B.  If  no 
claim  of  confidentiality  accompanies  a 
submission  when  it  is  received  by  the 
EPA,  the  information  may  be  made 
available  to  the  public  without  further 
notice  to  the  commenter. 

Public  Hearing.  A  request  for  a  public 
hearing  must  be  made  by  the  date 
specified  under  the  DATES  section. 
Persons  interested  in  presenting  oral 
testimony  or  inquiring  as  to  whether  a 
hearing  is  to  be  held  should  contact  Mr. 
James  F.  Durham  via  the  information 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT  at  least  2  days  in  advance  of 
the  public  hearing.  Persons  interested  in 
attending  the  public  hearing  must  also 
call  Mr.  James  F.  Durham  to  verify  the 
time,  date,  and  location  of  the  hearing. 
The  public  hearing  wUl  provide 
interested  parties  the  opportunity  to 
present  data,  views,  or  arguments 
concerning  these  proposed  emission 
standards. 

Docket.  The  docket  is  an  organized 
and  complete  file  of  all  the  information 
considered  in  the  development  of  this 
rulemaking.  The  docket  is  a  dynamic 
file  because  material  is  added 
throughout  the  rulemaking  process.  The 
docketing  system  is  intended  to  allow 
members  of  the  public  and  industries 
involved  to  readily  identify  and  locate 
documents  so  that  they  can  effectively 
participate  in  the  rulemaking  process. 
Along  with  the  proposed  and 
promulgated  standards  and  their 
preambles,  the  contents  of  the  docket 
will  serve  as  the  record  in  the  case  of 
judicial  review.  (See  section 
307(d)(7)(A)  of  the  CAA.)  The  regulaton' 
text  and  other  materials  related  to  this 
rulemaking  are  available  for  review  in 
the  docket  or  copies  may  be  mailed  on 
request  from  the  Air  Docket  by  calling 
(202)  260-7548.  A  reasonable  fee  may 
be  charged  for  copying  docket  materials. 

World  Wide  Web  ll\'WVi'l.  In  addition 
to  being  available  in  the  docket,  an 
electronic  copy  of  today's  proposed  rule 
will  also  be  available  on  the  WWW 
through  the  Technology  Transfer 
Network  (TTN).  Following  signature,  a 
copy  of  the  rule  will  be  posted  on  the 
TTN's  policy  and  guidance  page  for 
newly  proposed  or  promulgated  rules 
http://www.epa.gov/ttn/oarpg.  The  TTN 
provides  information  and  technology 
exchange  in  various  areas  of  air 
pollution  control.  If  more  information 
regarding  the  TTN  is  needed,  call  the 
TTN  HELP  line  at  (919)  541-5384. 

Regulated  Entities.  If  your  facility 
produces  y€>getable  oil  from  corn  germ, 
cottonseed,  flax,  peanuts,  rapeseed  (for 
example,  canola),  safflower.  soybeans, 
or  sunflower,  it  may  be  a  "regulated 
entity."  Categories  and  entities 
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potentially  regulated  by  this  action 
include: 


Category 


SIC 
code 


NAICS 


Industry 


Examples  of  regulated  entities 


Federal  government 

State/localAribal  government 


2074 
2075 
2076 
2079 
2048 

2041 
2046 


311223 
311222 
311223 
311223 
311119 

311221 
311221 


Cottonseed  oil  mills. 

Soyt>ean  oil  mills 

OtiTer  vegetable  oil  mills,  excluding  soyt)eans  and  cottonseed  mills. 

Other  vegetable  oil  mills,  excluding  soyt)eans  and  cottonseed  mills 

Prepared  feeds  and  feed  ingredients  tor  animals  and  fowls,  excluding 

dogs  and  cats 
Flour  and  other  grain  mill  product  mills. 
Wet  com  milling. 
Not  affected. 
Not  affected. 


This  table  is  not  intended  to  be 
exhaustive,  but  rather  a  guide  regarding 
entities  likely  to  be  regulated  by  this 
action.  To  determine  whether  your 
facility  is  regulated  by  this  action,  you 
should  examine  the  applicability 
criteria  in  §63.2832  of  the  proposed 
rule.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  in  the  preceding  FOR  FURTHER 
INFORMATION  CONTACT  section. 

Outline.  The  information  presented  in 
this  preamble  is  organized  as  follows: 

I.  What  is  the  subject  and  purpose  of  this 

rule? 

A.  What  pollutant  emissions  will  be 
reduced? 

B.  What  are  the  health  effects  of  these 
pollutants? 

II.  Am  1  subject  to  this  rule? 

III  Have  these  sources  been  regulated  in  the 

past? 

IV  What  procedures  did  we  follow  in 

developing  the  proposed  rule? 

V  What  are  the  regulatory  requirements  for 

MACT? 

VI.  How  was  MACT  determined? 

VII.  What  are  the  proposed  emission 
standards? 

VIII.  How  do  1  demonstrate  compliance? 

IX.  What  are  the  recordkeeping 

requirements? 
A.  What  is  a  plan  for  demonstrating 

compliance? 
B  What  is  a  startup,  shutdown,  and 

malfunction  plan? 

C.  What  data  must  I  record? 

X  What  are  the  reporting  requirements? 

A.  What  notifications  must  1  submit? 

B.  What  reports  must  1  submit? 

XI.  What  are  the  environmental,  energy,  cost 

and  economic  impacts? 

XII.  What  are  the  administrative 
requirements  for  this  rule? 

A.  Executive  Order  12866,  Significant 
Regulatory  Action 

B.  Executive  Order  13132,  Federalism 

C.  Executive  Order  13084,  Consultation 
and  Coordination  with  Indian  Tribal 
Governments 

D.  Executive  Order  13045,  Protection  of 
children  from  Environmental  Health 
Risks  and  Safety  Risks 

E.  Unfunded  Mandates,Reform  Act  of  1995 


F.  Regulator\'  Flexibility  Act  (RFA)  as 
amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  .\ct  of 
1996  (SBREFA),  5  U.S.C.  601  et  seq. 

G.  Paperwork  Reduction  Act 

H.  National  Technology  Transfer  and 
Advancement  Act  of  1995 

I.  What  Is  the  Subject  and  Purpose  of 
This  Rule? 

The  CAA  requires  EPA  to  establish 
standards  to  control  HAP  emissions 
from  source  categories  listed  under  the 
authority  of  section  112(c)  of  the  CAA. 
An  initial  soiuce  category  list  was 
published  in  the  Federal  Register  on 
July  16,  1992  (57  FR  31576),  and  it 
included  the  "vegetable  oil  production" 
source  category.  We  have  identified  106 
existing  facilities  in  the  source  category. 

For  purposes  of  the  proposed  rule,  the 
title  has  been  changed  to  "solvent 
extraction  for  vegetable  oil  production" 
to  better  describe  the  effected 
population.  The  source  category  list  will 
be  amended  to  reflect  this  name  change 
in  a  separate  action.  For  the  remainder 
of  this  preamble  and  in  the  regulatory 
text,  solvent  extraction  for  vegetable  oil 
production  processes  is  called  vegetable 
oilproduction  processes. 

The  purpose  of  the  proposed  rule  is 
to  reduce  HAP  emissions,  namely  n- 
hexane,  from  major  sources  that 
produce  vegetable  oil.  A  major  source  is 
one  with  the  potential  to  emit  at  least  10 
tpy  of  any  one  HAP  or  25  tpy  of  any 
combined  HAP.  We  estimate  that  all  106 
of  the  existing  facilities  are  major 
sources  of  HAP  emissions,  and  the 
baseline  emissions  of  n-hexane  from 
this  source  category  are  approximately 
27,400  tpy.  We  estimate  the  proposed 
rule  will  reduce  baseline  HAP  emissions 
from  this  source  category  by 
approximately  6,800  tpy  (25  percent). 

A.  What  Pollutant  Emissions  Will  Be 
Reduced? 

The  predominate  emissions  from 
solvent  extraction  for  vegetable  oil 
production  processes  include  n-hexane 
(a  HAP)  and  volatile  organic  compounds 


(VOC).  Currently,  all  existing  solvent 
extraction  for  vegetable  oil  production 
processes  use  a  hexane-based  extraction 
solvent  that  consists  primarily  (on 
average  64  percent)  of  n-hexane,  the 
only  HAP.  The  remaining  portion  of  the 
solvent  consists  of  hexane  isomers 
which  are  categorized  as  VOC.  The 
proposed  rule  includes  requirements  to 
specifically  reduce  emissions  of  n- 
hexane.  The  process  of  controlling  n- 
hexane  emissions  also  reduces 
emissions  of  VOC. 

B.  What  Are  the  Health  Effects  of  These 
Pollutants? 

Reported  effects  on  humans  from 
short-term  exposure  to  high  levels  of  n- 
hexane  include  irritation  of  eyes, 
mucous  membranes,  throat  and  skin,  as 
well  as  impairment  of  the  central 
nervous  system  (CNS)  including 
dizziness,  giddiness,  headaches,  and 
slight  nausea.  Long-term  human 
exposure  from  inhalation  is  associated 
with  a  slowing  of  peripheral  nerve 
signal  conduction  which  causes 
numbness  in  the  extremities  and 
muscular  weakness,  as  well  as  changes 
to  the  retina  which  causes  blurred 
vision.  Animal  exposures  to  n-hexane 
have  resulted  in  damage  to  nasal, 
respiratory  tract,  lung  and  peripheral 
nerve  tissues,  as  well  as  effects  on  the 
CNS.  No  information  is  available  on  n- 
hexane  effects  on  human  reproduction 
or  development.  Limited  laboraton.' 
animal  data  indicate  a  potential  for 
testicular  damage  in  adults,  while 
several  animal  studies  show  no  effect  on 
fetal  development.  Due  to  a  lack  of 
information  for  humans  and  inadequate 
animal  evidence,  EPA  does  not  consider 
n-hexane  classifiable  as  to  human 
carcinogenicity. 

We  recognize  that  the  degree  of 
adverse  effects  to  human  health  from 
exposure  to  n-hexane  can  range  from 
mild  to  severe.  The  extent  and  degree  to 
which  the  human  health  effects  may  be 
experienced  is  dependent  upon  (1 )  the 
ambient  concentration  observed  in  the 
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dfoa  (as  infliH'nced  by  emi.s.sion  ratn.s, 
inetnor(jli)gi(;al  i:()n(iitif)ns,  and  ttifrain), 
(2)  the  frequency  of  and  duration  of 
exposures;  (.i)  characteristics  of  exposed 
individuals  (genetics,  age,  preexisting 
health  conditions,  arid  lifestyle),  which 
varv  significantly  with  the  population: 
and  (4)  poUutantsptJcific  characteristics 
(toxicity,  half-life  in  the  environment, 
bioaccumulation.  and  persistence.) 

The  proposed  rule  reduces  non-HAP 
VOr,  emissions  as  well,  Kmissions  of 
V{K'.  have  been  associates!  with  a  variety 
of  health  and  welfare  impacts.  Volatile 
organic:  c:ompound  emissions,  together 
with  nitrogen  oxides,  are  precursors  to 
the  formation  of  tropospheric  ozcjne,  or 
smog.  Exposure  to  ambient  ozone  is 
responsible  for  a  series  of  public  health 
impacts,  such  as  alterations  in  lung 
capacity;  eye,  nose,  and  throat  irritat-on; 
nausea;  and  aggravation  of  existing 
respiratory'  disease.  Ozone  exposure  can 
also  damage  forests  and  crops. 

II.  Am  I  Subiect  to  This  Rule? 

The  proposed  rule  applies  to  you  if 
you  own  or  operate  any  facility  with  a 
solvent  extraction  for  vegetable  oil 
production  process  that  is  a  major 
source  of  HAP  emissions  and  processes 
any  combination  of  listed  oilseed.  Listed 
oilseeds  refers  only  to  the  following 
agricultural  products:  corn  germ, 
cottonseed,  flax,  peanut,  rapeseed  (for 
example,  canola),  safflower,  soybean,  or 
sunflower.  A  solvent  extraction  for 
vegetable  oil  production  proc.ess  is 
defined  in  §  6.1.2872  of  the  proposed 
rule  as  the  collection  of  continuous 
process  (Hiuipment  and  activities  that 
produce  crude  vegetable  oil  ami  meal 
products  by  removing  oil  from  listed 
oilseeds  through  direct  contact  with  an 
organic  solvent,  such  as  a  hexane  isomer 
blend. 

III.  Have  These  Sources  Been  Regulated 
in  the  Past? 

This  is  the  first  Federal  regulaticm 
affecting  air  emissions  from  solvent 
extrac:tion  for  vegetable  oil  production 
processes. 

IV.  What  Procedures  Did  We  Follow  in 
Developing  the  Proposed  Rule? 

First,  we  identified  the  types  of 
emission  points  within  the  source 
category  that  may  potcMitially  release 
HAP  A  total  of  nine  emission  points 
were  identified  including: 

(1)  Kxhaust  from  the  'nineral  oil 

adsorber  system: 

(2)  Exhaust  from  the  meal  dryer  vent. 
(.1)  Exhaust  from  the  meal  c:ooler  vent. 

(4)  Residual  losses  from  crude  meal: 

(5)  Residual  losses  from  crude  oil: 

(6)  Evaporative  losses  from  equipment 

leaks; 


(7)  .Solvent  .storage  tanks; 

(8)  Process  wastewater  collec:tion:  and 

(9)  process  startup/shutdowns. 
It  is  not  practic;al  from  a  cost 

standpoint  to  quantiK'  losses  of  HAP 
from  the  individual  emission  points 
However,  total  HAP  emissions  from  the 
entire  source  can  be  determined  using 
rot:ords  of  deliveries  and  inventories  of 
solvent  and  oilseed.  Thus,  the 
regulatory  format  for  the  proposed  rule 
was  selected  as  an  emission  limit 
expressed  in  terms  of  gallons  of  HAP 
lost  per  ton  of  oilseed  processed. 
Next,  we  investigated  possible 
differences  in  solvent  retention 
c:haracteristics  in  the  meal  among 
oilseed  types  and  process  operations 
which  affect  the  achievable  level  of  HAP 
emissions.  Ba.sed  on  this  investigation, 
we  established  12  performance 
standards  for  both  existing  and  new- 
sources.  The  performance  standards  are 
based  on  the  regulatory  requirements  in 
the  C;AA  which  are  described  in  the 
next  sec;tion.  Finally,  we  developed 
proc;edures  for  determining  regulatory 
alternatives  for  existing  and  new 
sources. 

V.  What  Are  the  Regulatory 
Requirements  for  MACT? 

The  (^AA  requires  a  NESHAP  to 
refle<:t  the  maximum  degree  of 
reduction  in  emissions  of  HAP  that  is 
achievable  for  new  or  existing  sources. 
We  refer  to  this  control  level  as  the 
maximum  achievable  control 
technology  The  CAA  also  provides 
guidance  on  determining  the  least 
stringent  level  allowed  for  a  MACT 
standard,  the  "MACT  floor."  For 
existing  sources,  MACT  floor  standards 
must  be  no  less  stringent  than  the 
average  emission  limitation  achieved  by 
the  best  performing  12  percent  of  the 
existing  sources,  or  by  the  best 
performing  five  sources  for  source 
c:ategories  or  subcategories  with  fewer 
than  30  sources.  For  new  sources. 
MA(7r  floor  standards  must  be  no  less 
stringent  than  the  emission  control 
achievcfd  in  practice  by  the  best 
controlled  similar  source  (Control  levels 
more  stringent  than  the  MACT  floor 
must  reflect  consideration  of  the  cost  of 
achieving  the  emission  reductions,  any 
nonair  quality,  health,  and 
environmental  impacts,  and  energy 
requirements 

VI.  How  Was  MACT  Determined? 

For  this  proposed  rule,  the  MACT 
performance  level  is  an  emission  limit 
expressed  in  terms  of  gallons  of  HAP 
lost  per  ton  of  oilseed  processed  over  a 
12-month  compliance  period.  Each  of 
the  12  performance  standards  were 
determined  from  2  years  of  monthly 


data  relating  solvent  losses  (gal)  to 
oilseed  prof:essing  rates  (tons). 

To  address  variability  observed  in  the 
2  years  of  data  used  in  the  MACT  floor 
determinations,  statistical  procedures 
were  applied.  Varying  climatic  patterns 
from  year-to-year  affect  oil.seed  quality 
and  solvent  retention  characteristics 
which  can  diret:tly  affect  facility 
operations  Two  years  of  emissions  and 
process  information  is  not  sufficient  to 
characterize  long-term  impacts  of 
climatic  patterns  on  oilseed  quality.  The 
never-to-be-exceeded  format  of  these 
proposed  MACT  standards  required  us 
to  statistically  examine  variability  over 
2  years  and  make  adjustments  to  the 
HAP  loss  performance  level  of  each 
source  to  reflect  long-term  achievability. 

For  existing  sources,  the  MACT  floor 
for  each  of  the  12  oilseed  or  process 
operations  was  determined  as  the 
average  of  the  HAP  loss  performance 
levels  corresponding  to  the  top 
performing  12  percent  of  sources  (or  the 
top  five  for  oilseeds  or  operations  with 
fewer  than  30  sources).  For  new  sources, 
the  MACT  floor  was  based  on  the 
performance  level  corresponding  to  the 
top  ranking  source.  The  new  source 
MACT  floors  are  the  same  or  slightly 
more  stringent  than  the  corresponding 
existing  source  MACT  floors.  More 
details  on  the  MACT  floor 
determinations  can  be  found  in  the 
memorandum  entitled  "MACT  Floor 
Determinations  for  Existing  and  New 
Sources  in  the  Vegetable  Oil  Production 
Source  Category"  (Docket  No.  A-97-59). 

We  also  considered  a  regulator)' 
alternative  more  stringent  than  the 
MACT  floor,  but  rejected  it  because  of 
a  significantly  higher  cost  per  ton  of 
emission  reductions.  This  above-the- 
floor  option  would  have  required  a 
catalytic  incinerator  to  control  the  HAP 
emissions  in  the  combined  exhaust  from 
the  meal  dryer  and  cooler  vents.  A 
fabric  filter  would  also  be  required  to 
remove  particulate  matter  in  the  exhaust 
stream  prior  to  entering  the  catalytic 
incinerator.  At  present,  solvent 
extraction  for  vegetable  oil  production 
processes  have  not  installed  such 
emission  controls  on  meal  dryer  or 
cooler  vents  Thus,  the  MACT  floor 
performance  level  was  determined  to 
represent  MACT  for  this  regulation. 

More  details  on  the  above-the-floor 
analysis  can  be  found  in  the 
memorandum  entitled  "Summary  of 
Emission  Reductions  and  Control  Costs 
Associated  with  Achieving  the  MACT 
Floor  and  a  Control  Option  Above  the 
MACT  Floor"  (Docket  No.  A-97-59). 
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VH.  What  Are  the  Proposed  Emission 
Standards? 

Separate  emission  standards  are 
proposed  for  each  oilseed  or  process 
operation  because  solvent  retention  in 
the  meal  differs  for  each  oilseed  and 
process  type.  The  emission  standards 
are  presented  in  Table  1  in  §63.2840  of 
the  proposed  rule. 

VIII.  How  Do  I  Demonstrate 
Compliance? 

To  demonstrate  compliance,  you  must 
perform  the  following: 

(1)  Develop  a  plan  for  demonstrating 
compliance  per  §63.2851  of  the 
proposed  rule. 

(2)  Develop  a  startup,  shutdown,  and 
malfunction  (SSM)  plan  per  §63.2852  of 
the  proposed  rule. 

(3)  Maintain  monthly  records  of 
solvent  loss,  HAP  content  of  solvent 
received  and  quantity  of  oilseed  type 
processed  per  §  63.2862(c)  of  the 
proposed  rule. 

(4)  Comply  with  the  standards  for 
HAP  losses  as  required  in  §  63.2840  of 
the  proposed  rule. 

(5)  Submit  the  necessary  notifications 
per  §  63.2860  of  the  proposed  rule. 

(6)  Submit  the  necesseiry  reports  per 
§63,2861  of  the  proposed  rule. 

IX.  What  Are  the  Recordkeeping 
Requirements? 

A.  What  Is  a  Plan  for  Demonstrating 
Compliance? 

Most  vegetable  oil  production  sources 
currently  use  reliable  methods  to 
measure  the  solvent  loss  and  the 
quantity  of  oilseed  processed.  Therefore, 
today's  proposed  rule  does  not  require 
you  to  change  the  method  of 
measurement,  but  does  require  you  to 
document  each  method  of  measurement 
and  to  consistenUy  follow  each 
documented  method.  You  must  develop 
a  plan  for  demonstrating  compliance 
which  describes  in  detail  how  you  will 
determine  your  solvent  loss,  HAP 
content  of  solvent  received,  and  the 
quantity  of  each  oilseed  type  processed. 
The  plan  for  demonstrating  compliance 
must  be  developed  by  the  compliance 
date  and  must  be  kept  on  site  and 
available  for  inspection  as  described  in 
§§63.2851  and  63.2862(b)  of  the 
proposed  rule. 

B.  What  Is  a  Startup.  Shutdown,  and 
Malfunction  Plan? 

In  accordance  with  the  NESHAP 
General  Provisions  (40  CFR  63.6(e)(3)), 
you  must  develop  a  written  startup, 
shutdowTi,  and  malfunction  (SSM)  plan 
that  describes  the  exact  procedures  you 
will  follow  during  each  type  of  SSM  to 
minimize  HAP  emissions.  The  SSM 


plan  must  be  developed  by  the 
compliance  date  and  must  be  kept  on 
site  and  available  for  inspection  as 
described  in  §§  63,2852  and  63.2862(b) 
of  the  proposed  rule.  The  SSM  plan 
must  be  implemented  during  a 
malfunction  period  or  an  initial  startup 
period  as  described  in  §62.2850  of  the 
proposed  rule. 

C.  What  Data  Must  I  Record? 

You  must  record  all  of  the  data 
necessary  to  determine  your  compliance 
ratio  as  described  in  §  63,2862  of  the 
proposed  rule.  This  includes  all  receipts 
and  inventory  records  used  to  determine 
the  monthly  solvent  loss,  the  HAP 
content  of  each  shipment  of  solvent 
received,  and  the  monthly  quantity  of 
oilseed  processed.  You  must  record  the 
starting  and  ending  dates  of  each 
malfunction  period  and  initial  startup 
period,  and  the  activities  during  such 
periods  to  demonstrate  that  the 
procedures  in  the  SSM  plan  were 
followed  during  each  such  period. 

As  described  in  §63.2863  of  the 
proposed  rule,  your  records  must  be  in 
a  form  suitable  and  readily  available  for 
review.  You  must  also  keep  each  record 
for  5  years  following  the  date  of  each 
occurrence,  measurement,  maintenance, 
corrective  action,  report,  or  record. 
Records  must  rem£un  on  site  for  at  least 
2  years  and  then  can  be  maintained 
offsite  for  the  remaining  3  years. 

X.  What  Are  the  Reporting 
Requirements? 

A.  What  Notifications  Must  I  Submit? 

If  you  are  an  existing  source,  you 
must  submit  an  "initial  notification" 
within  120  days  after  promulgation  of 
the  rule  stating  whether  you  are  a  major 
or  an  area  source  of  HAP  and  other 
information  listed  under  §  63.2860  of 
the  proposed  rule.  This  initial 
submission  notifies  the  Administrator 
that  you  have  an  affected  major  source 
and  must  comply  with  the  rule  as 
promulgated.  These  NESHAP  does  not 
apply  to  area  sources.  If  you  are  a  new 
or  reconstructed  source,  you  must  make 
several  notifications  during  the  process 
of  construction  and  startup  according  to 
§  63.9  of  the  General  Provisions. 

You  must  also  submit  a  notification  of 
compliance  status  no  later  than  60  days 
after  your  initial  compliance 
determination.  For  existing  sources,  you 
would  normally  submit  this  notification 
50  calendar  months  after  promulgation 
of  the  rule  (3  years  for  compliance,  1 
year  or  12  operating  months  to  record 
data,  and  2  calendar  months  to  complete 
the  report).  For  a  new  or  reconstructed 
source,  you  normally  submit  this 
notification  20  calendar  months  after 


initial  startup  (6  calendar  months  for  an 
initial  startup  period.  12  operating 
months  to  record  data,  and  2  calendar 
months  to  complete  the  report).  The 
notification  of  compliance  status 
identifies  the  source,  lists  the  oilseed 
types  processed,  and  certifies  that  you 
are  in  compliance. 

B.  What  Reports  Must  I  Submit? 

According  to  §63.2861  of  the 
proposed  rule,  you  are  required  to 
submit  an  aimual  report  certifying  that 
your  source  is  in  compliance.  The  first 
annual  compliance  certification  is  due  1 
year.  12  calendar  months,  after  the 
notification  of  compliance  status. 

If  your  compliance  ratio  exceeds  one. 
you  must  submit  a  deviation 
notification  report  by  the  end  of  the 
month  following  the  calendar  month  in 
which  you  determined  the  deviation. 

If  you  have  a  malfunction  period  or  an 
initial  startup  period,  as  described  in 
§63.2850  of  the  proposed  rule,  you 
must  submit  a  periodic  SSM  report.  If 
you  followed  the  procedures  in  the  SSM 
plan,  the  periodic  SSM  report  is  due  by 
the  end  of  the  following  month  and 
certifies  that  the  SSM  plan  was 
followed.  You  must  also  include  in  the 
report  a  description  of  the  initial  startup 
or  malfuncdon  event  and  an  estimate  of 
the  solvent  loss  during  the  initial 
startup  or  malfunction  period,  as 
described  in  §63. 2861(c)  of  the 
proposed  rule.  If  you  did  not  follow  the 
procedures  in  the  SSM  plan,  you  must 
notify  the  responsible  agency  within  2 
days  of  the  occiurence  and  submit  an 
immediate  SSM  report  within  7  days  as 
described  in  §63. 2861(d)  of  the 
proposed  rule. 

XI.  What  Are  the  Environmental, 
Energy,  Cost  and  Economic  Impacts? 

We  do  not  expect  any  significant 
secondary  air  emission,  wastewater, 
solid  waste,  or  energy  impacrts  resulting 
from  the  proposed  rule.  The  emissions 
reduction  techniques  that  will  be  used 
to  comply  with  the  NESHAP  are 
pollution  prevention  technologies 
designed  to  recover  and  recycle  solvent. 
More  details  on  the  environmental  and 
energy  impacts  can  be  found  in  the 
memorandum  entitled  'Summary'  of 
Enviroiunental  and  Energy  Impacts  " 
(Docket  No.  A-97-59). 

As  shown  in  Table  1  of  this  preamble, 
the  overall  cost  effectiveness  associated 
with  the  MACT  floor  level  of  control  is 
$1 .800  per  ton  of  HAP.  This  level  of 
control  will  reduce  HAP  emissions  from 
existing  sources  by  approximately  6.800 
tpy.  a  reduction  of  approximately  25 
percent. 

Also  shown  in  Table  1  of  this 
preamble,  we  considered  an  option 
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riiort!  stringent  than  the  MA(;T  floor 
vvhic:h  rwimres  installation  of  a  fabric 
filter  and  catalytic  incinerator  This 
option  nearly  lioubles  the  reduction  of 
HAP  emissions  achieved  by  the  MA(T 
floor  However,  the  cost  effectiveness  of 
the  option  above  the  MACT  floor  is 
approximately  $1  ;<,»{)()  per  ton  of  HAP 
reduced.  The  co.st  effectiveness 


associated  with  the  above-the-floor 
f:ontn)l  option  could  be  higher  after 
considering  site-specific  conditions 
which  may  result  in  additional  design, 
operating,  and  safety  r»K|uirements  that 
were  not  included  in  the  model  costs 
listed  in  Table  1  of  this  preamble 
Because  of  the  signific;antly  higher  cost 
per  t(m  of  emission  reducticms.  we  did 


not  require  control  more  stringent  than 
the  MACTT  floor.  More  details  on  the 
MACrr  floor  and  above-the-floor  cost 
analysis  can  be  found  in  the 
memorandum  entitled  "Summary'  of 
Emission  Reductions  and  Control  Costs 
Associated  with  Achieving  the  MACT 
Floor  and  a  Control  Option  Above  the 
MMTT  Floor"  (Docket  No.  A-97-59). 


Table  1 .— Suivimary  of  National  Impacts  for  the  Floor  and  Above-the-Floor  Control  Scenarios 


Control  option 

Emission 

reductions 

(tons/yr) 

Overall              Tola! 
emission            caprtal 

Annual 

monitonng. 

record- 

Total 
annual 

Cost 

effectiveness 

(Won) 

voc 

HAP 

reduction         investment 
(percent)          (million  S) 

and  report-        (million  S/ 

ing  cost               yr) 
(million  Syr) 

VOC                 HAP 

MACT  floor                          

10  600  '             6  800  '                    25  '                 29  7                     4.4 
20  900             13  400                      49'               134  7                     66 

12.4 
1850 

1 ,200               1 .800 

Above  MACT  floor  total ' 

8.900             13,800 

'The  above  the  MACT  tloor  control  optKjn  includes  the  installation  of  a  labnc  fitter  and  a  catalytic  incinerator  to  control  the  HAP  in  the  exhaust 
from  the  meal  dryer  and  cooler  vents  The  above  the  MACT  floor  total  is  the  cumulative  of  impacts  and  costs  associated  with  the  MACT  floor 
and  the  additional  controls  The  costs  associated  with  the  above  the  MACT  floor  control  option  could  be  higt>er  than  tfie  costs  listed  in  Table  1  of 
this  preamble  Site-specific  conditions  at  each  source  may  result  in  additional  design  operating,  and  safety  requirements  that  were  not  irKluded 
in  the  at)ove  model  costs 


The  economic  impacts  of  the 
proposed  rule  for  the  vegetable  oil 
industry'  atv  measured  primArily  in 
terms  of  market  imp.icts  Market 
impacts  include  estimates  of  changes  in 
market  price,  market  producition, 
industry  annual  revenues,  and  possible 
facility  closures  that  may  result  from  the 
proposed  rule.  Other  secondary  market 
impacts  analyzed  include  potential 
labor  market  and  international  trade 
impacts 

The  proposed  rule  will  potentially 
impose  emission  control  costs  on 
facilities  that  use  solvent  extraction 
processes  to  extract  oil  from  oilseeds 
Oilseed  processors  using  mechanical 
extraction  will  not  incur  tMiussion 
control  costs  as  a  result  of  the  proposed 
rule.  In  1995.  .11  companies  operated 
lot)  solvent  extraction  for  vegetable  oil 
production  processing  facilities  in  the 
linitocl  .States.  These  companies  process 
soybean,  corn,  cottonseed,  and  other 
seeds  into  oil.  meal,  and  other  products 
The  other  oilsetuls  ini  hide  flaxseed, 
peanut,  rapeseed.  safflower.  and 
sunflower 

Emission  control  costs  were  estimated 
for  each  facility  exp«'ct>Mi  to  be  aff»'cted 
by  the  proposed  rule    Two  regulatory 
alternatives  were  analyzed,  the  MA(!T 
floor  and  a  more  stringent  ahove-the- 
flocir  alternative    The  cafutal  costs  for 
the  proposed  rule,  the  M.-\(!T  floor,  are 
estimated  to  he  approxuii<itel\  .$J9  7 
million,  while  n.itional  annualized  costs 
of  , SI  2  4  nullinn  are  aiitu  ipated    Hv 
comparison,  the  c  .ipital  and  annual  cost 
estim.ites  for  the  above  the  floor 
alternative  are  $1,14  7  million  and 
$]HS  0  million,  respectively  All  costs 


are  stated  m  1995  dollars  The 
annualized  cost  estimates  include:  (1) 
The  costs  of  monitoring,  reporting,  and 
re<:()rdkeeping;  (2)  annualized  lost 
[iroduction  costs,  (3)  operaticjn  and 
maintenance  c:osts  for  the  emission 
control  equipment,  less  the  cost  savings 
from  reduced  solvent  purc:hases;  and  (4) 
the  annualized  capital  recovery'  for  total 
c:apital  emission  control  investment 

Since  capital  r osts  relate  to  emission 
control  equipment  that  will  be  utilized 
over  a  period  of  years,  this  cost  is 
annualized  or  apportioned  to  each  year 
of  the  anti<:ipated  equipment  life  The 
annual  capital  i:osts  include  annual 
depre<:iafion  of  equipment  plus  the  cost 
of  capital  associated  with  financing  the 
capital  equipment  over  its  useful  life   In 
.iddition,  lost  produc:tion  costs  are 
fort^gone  profits  and  other  costs  incurred 
when  the  plant  shuts  down  to  install 
new  capital  equipment.  These  costs  are 
a  one  time  expense  of  the  proposed  rule 
and  are  annualized  over  the  same  period 
as  the  capital  equipment  A  7  percent 
discount  rate  or  cost  of  capital  is 
assumed  for  this  proposed  nile  The 
.uinualized  {;apital  and  lost  produc  tion 
(lists  are  combined  with  annual 
operating  aiid  maintenance  costs  (less 
solvent  recovery  c:redits)  and 
recordkeeping,  monitonng.  and 
reporting  costs  to  compute  the  total 
annualized  costs  to  comply  with  the 
proposed  rule 

A  financial  ratio  analysis  estimating 
the  ratio  of  emission  control  c:osts  to 
annual  sales  revenues  (C.SR)  was 
conducted  to  determine  the  financial 
impact  of  the  propo.sed  rule  for  facilities 
anticipated  to  incur  emission  control 


costs.  Annual  facility  revenues  were 
estimated  by  multiplying  the  average 
1995  market  price  reported  by  the 
United  States  Department  of  Agriculture 
by  annual  production  levels  for  each 
facility.  The  individual  facility  financial 
impacts  are  expected  to  be  minimal  for 
the  proposed  regulatory  alternative  of 
the  MACT  floor.  Of  the  106  facilities 
affected  by  the  proposed  rule.  105  are 
predicated  to  have  a  facility  CSR  between 
0  and  1  percent,  and  one  facility  has  a 
CSR  between  1  and  2  percent.  For  the 
above-the-floor  alternative,  21  facilities 
have  a  C.SR  between  0  and  1  percent.  39 
have  a  CSR  between  1  and  2  percent, 
and  46  have  a  C.SR  between  2  and  3 
percent. 

A  market -based  approach  was  also 
used  to  evaluate  the  economic  impacts 
of  the  proposed  rule  to  producers  and 
consumers  of  vegetable  oil  and  meal 
products  This  apprcjach  assumes  that 
producers  have  choices  when 
confronted  with  emission  control  costs. 
Producers  must  make  a  decision  of 
whether  to  continue  producing  these 
products  and.  if  so,  the  optimal  level  of 
production  The  vegetable  oil  markets 
are  assumed  to  be  perfectly  competitive. 

In  general,  the  economic  impacts  of 
this  proposed  rule  are  expected  to  be 
minimal  with  predicted  price  increases 
ranging  from  0  14  percent  to  0,47 
percent  for  individual  products 
Estimated  domestic  production 
decreases  resulting  from  the  proposed 
rule  range  from  0  12  percent  to  0.34 
percent  for  all  oil  and  meal  products. 
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Revenues  for  the  industry  or  the  value 
of  domestic  shipments  are  expected  to 
increase  0.10  percent.  This  increase  in 
industry  revenues  results  because  the 
price  elasticity  of  demand  for  vegetable 
oil  and  meal  products  is  inelastic.  For 
products  with  inelastic  demand,  a  price 
increase  leads  to  increases  in  revenues 
for  the  affected  industry.  Individual 
facilities  within  the  industry  may 
experience  revenue  increases  or 
decreases,  depending  on  their  costs  of 
production,  but  on  average  the  industr\' 
revenues  are  anticipated  to  increase 
slightly  with  the  proposed  rule.  No 
facilities  are  expected  to  close  as  a  result 
of  the  proposed  rule.  Labor  market 
impacts  and  international  trade  impacts 
are  anticipated  to  be  minimal  also.  More 
detailed  information  concerning  the 
economic  impacts  of  the  proposed 
solvent  extraction  for  vegetable  oil 
production  NESHAP  can  be  found  in 
the  report  entitled  "Economic  Analysis 
of  Air  Pollution  Regulations:  Vegetable 
Oil  Industry"  (Docket  No.  A-97-59). 

XII.  What  Are  the  Administrative 
Requirements  for  This  Rule? 

A.  Executive  Order  12866.  Significant 
Regulatory-  Action 

Under  Executive  Order  12866  (58  FR 
51735,  October  4.  1993),  we  must 
determine  whether  the  regulatory  action 
is  "significant"  and  therefore  subject  to 
review  by  the  Office  of  Management  and 
Budget  (OMB),  The  Executive  Order 
defines  "significant  regulatory  action" 
as  one  that  is  likely  to  result  in  a  rule 
that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs,  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order, 

It  has  been  determined  that  this 
proposed  rule  is  not  a  "significant 
regulatory  action"  under  the  terms  of 
Executive  Order  12866  and  is  therefore 
not  subject  to  OMB  review, 

B.  Executive  Order  13132.  Federalism 

Executive  Order  13132,  entitled 
"Federalism"  (64  FR  43255.  August  10. 


1999),  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  fecleralism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government."  Under 
Executive  Order  13132,  EPA  may  not 
issue  a  regulation  that  has  federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  State  and  local 
governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed  rule. 
The  EPA  also  may  not  issue  a  regulation 
that  has  federalism  implications  and 
that  preempts  State  law  unless  EPA 
consults  with  State  and  local  officials 
early  in  the  process  of  developing  the 
proposed  rule. 

If^EPA  complies  by  consulting. 
Executive  Orcler  13132  requires  EPA  to 
provide  to  the  OMB,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  federalism  summary  impact 
statement  (FSIS).  The  FSIS  must  include 
a  description  of  the  extent  of  EPA's 
prior  consultation  with  State  and  local 
officials,  a  summary  of  the  nature  of 
their  concerns  and  EPA's  position 
supporting  the  need  to  issue  the 
regulation,  and  a  statement  of  the  extent 
to  which  the  concerns  of  State  and  local 
officials  have  been  met.  Also,  when  EPA 
transmits  a  draft  final  rule  with 
federalism  implications  to  OMB  for 
review  pursuant  to  Executive  Order 
12866,  EPA  must  include  a  certification 
from  its  Federalism  Official  stating  that 
EPA  has  met  the  requirements  of 
Executive  Order  13132  in  a  meaningful 
and  timely  manner. 

This  proposed  rule  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  This  is  because 
the  proposed  rule  applies  to  affected 
sources  in  the  vegetable  oil  production 
industry,  not  to  States  or  local 
governments.  Nor  will  State  law  be 
preempted,  or  any  mandates  be  imposed 
on  States  or  local  governments.  Thus, 
the  requirements  of  section  6  of  the 
Executive  Order  do  not  apply  to  this 


proposed  rule.  The  EPA  notes,  however, 
that  although  not  required  to  do  so  bv 
thii.-  Executive  Order  (or  otherwise)  it 
did  consult  with  State  governments 
during  development  of  this  proposed 
rule. 

C.  Executive  Order  13084,  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Under  Executive  Order  13084.  EP.^ 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  complies  bv 
consulting.  Executive  Order  1 3084 
requires  EPA  to  provide  to  the  OMB.  in 
a  separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
Indian  tribal  governments  "to  provide 
meaningful  and  timely  input  in  the 
development  of  regulatory  policies  on 
matters  that  significantly  or  uniquely 
affect  their  communities." 

Today's  proposed  rule  does  not 
significantly  or  uniquely  affect  the 
communities  of  Indian  tribal 
governments.  No  known  vegetable  oil 
production  facility  is  located  within  the 
jurisdiction  of  any  tribal  government. 
Accordingly,  the  requirements  of 
section  3(b)  of  Executive  Order  13084 
do  not  apply  to  this  rule. 

D.  Executive  Order  13045.  Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

Executive  Order  13045:  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks"  (62  FR  19885. 
April  23,  1997)  applies  to  any  rule  that: 
(1)  Is  determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866.  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 


34258 


Federal  Register/ Vol.  65,  No.  103 /Friday.  May  26.  2000 / Proposed  Rules 


and  reasonably  feasibln  alternatives 
considered  by  the  Agency 

This  rule  is  not  "economically 
.significant"  as  defined  under  Fjcecutive 
Order  12866  Further.  EPA  interprets 
Executive  Order  i;i045  as  applying  only 
to  those  regulatory  actions  that  are 
based  on  health  or  safety  risks,  such  that 
the  analysis  required  under  section  5- 
501  of  the  Executive  Order  has  the 
potential  to  influence  the  regulation. 
This  proposed  rule  is  not  subject  to 
Executive  Order  13045  because  it 
establishes  an  environmental  standard 
based  on  available  technology  rather 
than  reduction  of  health  risk  No 
children's  risk  analysis  was  performed 
because  no  alternative  technologies 
exist  that  would  provide  greater 
stringency  at  a  reasonable  cost. 
Furthermore,  this  rule  has  been 
determined  not  to  be  "economically 
significant"  as  defined  under  Elxecutive 
Order  12866 

E  Unfunded  Mandates  Reform  Act  of 
1995 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA).  Public 
Law  104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
se<;tor.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  niles 
with  "Federal  mandates"  that  may 
result  in  expenditures  by  State,  local, 
and  tribal  governments,  in  aggregate,  or 
by  the  private  sector,  of  $100  million  or 
more  in  any  1  year  Before  promulgating 


an  EPA  rule  for  which  a  written 
statement  is  needed,  section  205  of  the 
UMRA  generally  requires  the  EPA  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least-costly,  most  cost- 
effective,  or  least -burdensome 
alternative  that  achieves  the  objectives 
of  the  rule.  The  provisions  of  section 
205  do  not  apply  when  they  are 
inconsistent  with  applicable  law 
Moreover,  section  205  allows  the  EPA  to 
adopt  an  alternative  other  than  the  least- 
costly,  most  cost-effective,  or  least- 
burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  the  EPA 
establishes  any  regulatory  requirements 
that  may  significantly  or  uniquely  affect 
small  governments,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
goveriunent  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements 

The  EPA  has  determined  that  this 
proposed  rule  does  not  contain  a 
Federal  mandate  that  may  result  in 
expenditures  of  $100  million  or  more 
for  State,  local,  and  tribal  governments, 
in  the  aggregate,  or  the  private  sector  in 
any  1  year.  The  maximum  total  annual 


cost  of  this  proposed  rule  for  any  1  year 
has  been  estimated  to  be  less  than  $15 
million.  Thus,  todays  proposed  rule  is 
not  subject  to  the  requirements  of 
sections  202  and  205  of  the  UMRA.  In 
addition,  EPA  has  determined  that  this 
proposed  rule  contains  no  regulatory 
requirements  that  might  significantly  or 
uniquely  affect  small  governments 
because  it  contains  no  requirements  that 
apply  to  such  governments  or  impose 
obligations  upon  them.  Therefore, 
today's  proposed  rule  is  not  subject  to 
the  requirements  of  section  203  of  the 
UMRA 

F  Regulaton-  Flexibility  Act  (RFA).  As 
Amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  ISBREFAI.  5  U.S.C.  601  et  seq. 

The  RFA  generally  requires  an  agency 
to  conduct  a  regulatory  flexibility 
analysis  of  any  rule  subject  to  notice 
and  comment  rulemaking  requirements 
unless  the  agency  certifies  that  the  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  proposed  solvent 
extraction  for  vegetable  oil  production 
NfESHAP  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  small 
governmental  jurisdictions. 

For  this  regulation,  the  impacted 
small  entities  are  businesses,  and  the 
Small  Business  Administration  (SBA) 
defines  the  criteria  used  to  designate  a 
business  as  small.  The  relevant  small 
business  criteria  are  shown  below. 


Table  2.— Affected  Industry  Classification  Codes  and  Small  Business  Criteria  for  the  Solvent  Extraction 

FOR  Vegetable  Oil  Production  NESHAP 


SIC 


2046— Wet  Com  MiHIng 

2041— Floor  and  Other  Gram  Mill  Products 

2074 — Cottonseed  Oil  Mills      

2075— Soyt)ean  Oil  Mills         „ 

2076— Vegetable  Oil  Mills  


naics 


311221— Wet  Com  Milling 

31 1221— Wet  Com  MiWing 

31 1223— Other  Oilseed  Processing 

311222— Soyt»an  Processing 

31 1223— Other  Oilseed  Processing 


Small  business  cntena  (by  SIC) 


Fewer  than  750  employees 
Fewer  than  500  employees 
Fewer  than  500  employees 
Fewer  than  500  employees 
Fewer  than  1 .000  employees 


Based  upon  these  criteria,  thirteen 
companies  operating  oil.seed  pr(K:essing 
facilities  are  small  businesses.  Those 
small  businesses  operated  16  vegetabU' 
oil  processing  facilities  or  15  percent  of 
the  solvent  extraction  facilities  in 
operation  during  1995  Twelve  of  these 
17  facilities  were  cottinisj^nl  processing 
mills  indicating  that  50  percent  of  the 
25  cottonseed  pru<:essing  facilities 
operating  in  1995  were  operated  by 
small  businesses 

The  EPA  analyzed  the  potential 
impact  of  the  proposed  rule  on  these 


small  entities  The  EPA  calculated  the 
ratio  of  estimated  annualized  emission 
control  costs  relative  to  baseline  1995 
sales  revenue  for  each  small  company 
expected  to  be  impac:tod  by  the 
proposed  rule  While  the  CSR  has 
different  significance  for  different 
market  situations,  it  is  a  good  rough 
gauge  of  potential  impact.  If  costs  for  the 
individual  firm  (or  group  of  firms)  are 
completely  passed  on  to  the  purchasers 
of  the  good(s)  being  produced,  the  ratio 
is  an  estimate  of  the  price  increase  (in 
percentage  form  after  multiplying  the 


ratio  by  100)  If  costs  are  completely 
absorbed  by  the  producer,  this  ratio  is 
an  estimate  of  the  decrease  in  pretax 
profits  (in  percentage  form  after 
multiplying  the  ratio  by  100).  The 
distribution  of  cost  to  sales  ratios  across 
the  whole  market,  the  competitiveness 
of  the  market,  and  profit  to  sales  ratios 
are  among  the  obvious  factors  that  may 
influence  the  significance  of  any 
particular  cost  to  sales  ratio  for  an 
individual  facility  The  mean  or  average 
(-SR  for  small  companies  affected  by  the 
proposed  rule  is  0.29  percent,  with 
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range  of  CSR  fi-om  a  low  of  0.04  percent 
to  a  high  estimate  of  0.86  percent.  As  a 
result  of  the  increased  costs  of  emission 
controls,  these  firms  will  either  likely 
increase  the  price  of  their  products  in 
response  to  a  market  change  in  price, 
will  absorb  the  cost  increase  with  no 
price  increase,  or  will  respond  with  a 
combination  of  these  responses.  Since 
the  estimated  costs  as  a  percentage  of 
sales  is  relatively  minimal  for  the 
affected  small  oilseed  processing 
companies,  it  is  anticipated  that  the 
proposed  rule  will  not  have  a  significant 
impact  on  the  affected  companies' 
profitability. 

Many  cottonseed  processing  facilities 
are  owTied  by  small  businesses.  Nine  of 
the  25  cottonseed  processing  facilities 
have  ceased  operation  or  are  currently 
dormant  subsequent  to  the  baseline  year 
of  1995.  These  factors  prompted  an 
additional  analysis  to  determine 
whether  cottonseed  processing  facilities 
will  experience  significant  economic 
impacts  as  a  result  of  the  proposed  rule. 
For  this  analysis,  the  estimated  costs  of 
emission  controls  for  ein  individual 
facility  were  compared  to  the  estimated 
1995  sales  revenue  for  that  facility  to 
estimate  facility-specific  cost  to  sales 
ratios.  A  CSR  exceeding  1  percent  was 
determined  to  be  an  indicator  of  the 
potential  for  a  significant  economic 
impact  for  cottonseed  processing 
facilities.  For  the  eight  cottonseed 
processing  facilities  currently  operating 
that  are  owned  by  small  businesses,  the 
average  CSR  is  0.39  percent  with  a  high- 
low  range  of  0.08  to  0.86  percent.  These 
estimated  costs  as  a  percent  of  sales  are 
less  than  1  percent  indicating  that 
significant  economic  impacts  are  not 
likely  for  the  cottonseed  facilities 
owned  by  small  businesses  as  a  result  of 
the  proposed  rule.  Thus,  EPA  has 
concluded  that  this  proposed  rule  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

G.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  proposed  rule  will 
be  submitted  for  approval  to  the  OMB 
under  the  Paperwork  Reduction  Act,  44 
U.S.C.  3501  et  seq.  An  Information 
Collection  Request  (ICR)  document  has 
been  prepared  by  EPA  (ICR  No.  1947- 
01)  and  a  copy  may  be  obtained  from 
Sandy  Farmer  by  mail  at  the  U.S. 
Environmental  Protection  Agency, 
Office  of  Environmental  Information, 
Collection  Strategies  Division  (2822), 
1200  Pennsylvania  Avenue  NW., 
Washington,  DC  20460.  by  e-mail  at 
feU'mer.sandy@epa.gov,  or  by  calling 
(202)  260-2740.  A  copy  may  also  be 
downloaded  off  the  internet  at  http:// 
www.epa.gov/icr.  The  information 


requirements  are  not  effective  until 
OMB  approves  them. 

The  information  requirements  are 
based  on  notification,  recordkeeping, 
and  reporting  requirements  in  the 
NESHAP  General  Provisions  (40  CFR 
part  63,  subpart  A),  which  are 
mandatory  for  all  operators  subject  to 
national  emission  standards.  These 
recordkeeping  and  reporting 
requirements  are  specifically  authorized 
by  section  114  of  the  CAA  (42  U.S.C. 
7414).  All  information  submitted  to  the 
EPA  pursuant  to  the  recordkeeping  and 
reporting  requirements  for  which  a 
claim  of  confidentiality  is  made  is 
safeguarded  according  to  EPA  policies 
set  forth  in  40  CFR  part  2,  subpart  B. 

The  total  3-year  burden  of  monitoring, 
recordkeeping,  and  reporting  for  this 
collection  is  estimated  at  30,275  labor 
hours,  and  the  annual  average  burden  is 
10,092  labor  hours  for  the  affected 
facilities.  There  are  no  required  capital 
costs  for  the  proposed  solvent  extraction 
for  vegetable  oil  production  NESHAP. 
This  estimate  includes  initial 
notification(s),  plan  for  demonstrating 
compliance,  SSM  plan,  notification  of 
compliance  status,  monthly  inventory 
recordkeeping,  monthly  determination 
of  the  compliance  ratio,  annual 
compliance  certifications,  deviation 
notification  reports,  periodic  SSM 
reports,  and  immediate  SSM  reports  for 
each  of  the  106  existing  sources  and  one 
new  source  per  year  from  proposal. 

Burden  means  the  total  time,  effort,  or 
financial  resources  people  spend  to 
generate,  mainteun,  keep,  or  disclose  to 
or  for  a  Federal  agency.  This  includes 
the  time  needed  to  review  instructions; 
develop,  acquire,  install,  and  use 
technology  and  systems  to  collect, 
validate,  and  verify  information; 
process,  maintain,  disclose,  and  provide 
information;  adjust  ways  to  comply  with 
any  previously  applicable  instructions 
and  requirements;  train  people  to 
respond  to  a  collection  of  information; 
search  data  sources;  collect  and  review 
information;  and  transmit  or  otherwise 
disclose  the  information. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  in  40 
CFR  part  9  and  48  CFR  chapter  15. 

H.  National  Technology  Transfer  and 
Advancement  Act  of  1995 

Under  section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  (NTTAA)  of  1995  (Publication  L. 
No.  104-113),  all  Federal  agencies  are 
required  to  use  voluntary  consensus 
standards  in  their  regulatory  and 


procurement  activities  unless  to  do  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
standards  (e.g.,  materials  specifications, 
test  methods,  sampling  procedures, 
business  practices)  developed  or 
adopted  by  one  or  more  voluntary 
consensus  bodies.  The  NTTAA  requires 
Federal  agencies  to  provide  Congress, 
through  annual  reports  to  the  Office  of 
Management  and  Budget  (OMB),  with 
explanations  when  an  agency  does  not 
use  available  and  applicable  voluntary 
consensus  standards. 

Consistent  with  the  NTTAA,  the  EPA 
conducted  a  search  for  EPA's  Method 
311  (Analysis  of  Hazardous  Air 
Pollutant  Compounds  in  Paints  and 
Coatings  by  Direct  Injection  into  a  Gas 
Chromatograph)  and  found  no  candidate 
voluntary  consensus  standards  for  use 
in  identifying  n-hexane.  This  proposal 
references  the  National  Emission 
Standards  for  Closed  Vent  Systems, 
Control  Devices,  Recovery  E>evices,  and 
Routing  to  a  Fuel  Gas  System  or  a 
Process  (Subpart  SS).  Since  there  are  no 
new  technical  standard  requirements 
resulting  from  specifying  Subpart  SS  in 
this  rule,  and  no  candidate  consensus 
standards  were  identified  for  EPA 
Method  311  (n-hexane)  in  this  proposal, 
EPA  is  not  proposing/adopting  any 
voluntary  consensus  standards  in  this 
rulemaking. 

EPA  takes  comment  on  proposed 
compliance  demonstration  requirements 
proposed  in  this  rulemaking  and 
specifically  invites  the  public  to  identify 
potentially-applicable  volimtary 
consensus  standards.  Commentors 
should  edso  explain  why  this  regulation 
should  adopt  these  VCS's  in  lieu  of 
EPA's  standards.  Emission  test  methods 
and  performance  specifications 
submitted  for  evaluation  should  be 
accompanied  with  a  basis  for  the 
recommendation,  including  method 
validation  data  and  the  procedure  used 
to  validate  the  candidate  method  (if 
method  other  than  Method  301 ,  40  CFR 
Part  63,  Appendix  A  was  used). 

Section  63.2854(b)(1)  of  the  proposed 
standard  lists  EPA  Method  311.  EPA 
Method  311  has  been  used  by  States  and 
industry  for  approximately  five  years. 
Nevertheless,  under  §  63.7(f)  of  Subpart 
A  of  this  part,  the  proposal  allows  any 
State  or  source  to  apply  to  EPA  for 
permission  to  use  an  alternative  method 
in  lieu  of  EPA  Method  311  listed  in 
§  63.2854(b)(1). 

List  of  Subjects  in  40  CFR  Part  S3 

Envlroiunental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control,  Hazardous 
substances.  Intergovernmental  relations, 
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RHportin^  and  met )rd keep in^ 
requirHments 

DHleii    M.IV   IJ    J(1(HI 
Carol  Vf.  Browner, 

Adminislralar 

For  the  reasons  stated  in  the 
preamble,  title  40,  chapter  I,  part  63.  of 
the  Code  of  the  Federal  Regulations  is 
proposed  to  be  amended  as  follows: 

PART  63— {AMENDED] 

1   The  authority  citation  for  part  b3 
continues  to  read  as  follows 

Authoritir:  42  r  S  C    740\.Hseq 

2.  Part  63  is  amended  by  adding 
subpart  GGGG  to  read  as  follows. 

Subpart  GQGO— National  Emission 
Standards  for  Hazardous  Air 
Pollutants:  Solvent  Extraction  for 
Vsgatable  Oil  Production 

Sec 

What  This  Subpart  Covers 

ti.i.JH  U)     Whdl  IS  the  purpiisf  lit  thi< 

subpdrt ' 
fi!  28.11      VVherf  1  ,111  I  find  ilcfmitidtis  of  krv 

words  used  in  Ihis  suhptirt ' 
H,t  2H;t2      .Am  I  siib)tM  t  to  this  suhv  irt' 
fi  1  2H:ri      Is  niv  sdiiri  c  (  rftfKiiriztni  .is  >'\isliii^ 

or  new' 
h.l. 28.14     When  do  I  h.ive  !ii  i  iinipl\  with  the 

staiuidrds  in  this  ■,utipiirl' 

Standards 

K  I  2H4()     VVh.il  eiiussKin  reijuirenienls  imisl  I 

ITU'"  I  ' 

Cnmpliam.e  Ri>quin>mi>nts 

b.l.2Hri()     HdW  dii  I  i.iiinpiv  wilh  !h»- 

hci/.ardous  ,iir  pulhit.nil  iH.M'l  einissiijii 

st.indards  ' 
h  I  2811      VVhfit  is  ,1  pl.in  for  deuiiuislr.ilitik; 

(  onifilifiiii  e  ' 
ti(2Hr)2      VVti.it  is  . I  st.irtup,  shutdnwii     iiid 
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solvent  loss  ' 
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h\  2Hftl     What  reporls  must  I  siihrnit  and 

when' 
hi  2Hh2      What  re(,ords  must  I  keep' 
6J.2Bh  )     In  what  form  and  how  long  must  I 

keep  my  rei  orcis' 

Other  Requirements  and  Information 

ti )  2870     What  parts  of  thu  (ieneral 

Provisions  applv  to  me^ 
hi  2871     Who  administers  this  subpart' 
6J.2872     What  definitions  apply  to  this 

subpart' 

Subpart  QQOG— Matlonat  Emission 
Standards  for  Hazardous  Air 
Pollutants:  Solvsat  Extraction  for 
VsgstaMs  Oil  Production 

What  This  Subpart  Covers 

f  83^830    What  is  ttM  purpoM  of  this 
subpart? 

This  subpart  establishes  national 
emission  standards  for  hazardous  air 
pollutants  (NESHAP)  emitted  during 
vegetable  oil  production  These 
standards  limit  HAP  emissions  from 
specified  vegetable  oil  production 
processes  This  subpart  also  establishes 
requirements  to  demonstrate  initial  and 
continuous  cximpliance  with  the 
emission  standards. 

S  63.2831     Whars  can  I  find  dafinitlons  of 
l(sy  words  usad  in  tMs  subpart? 

You  can  find  definitions  of  key  words 
used  in  this  subpart  in  the  sources  listed 
in  paragraphs  (a)  through  (c)  of  this 
section: 

(a)  The  Clean  Air  Act,  section  1 12(a) 

(b)  The  .NT-SHAP  Ckineral  Provisions 
in  «i63  2 

(c)  In  t>  63  2872  of  this  subpart 

§  63  J832    Am  I  subfact  to  this  subpart? 

(d)  You  are  an  affe<;ted  source  subject 
to  this  subpart  if  you  meet  all  of  the 
criteria  listed  in  paragraphs  (a)(1)  and 
(a)(2)  of  this  section: 

(1)  Vnu  own  or  operate  a  vegetable  oil 
production  proct»ss  that  is  a  major 
source  of  HAP  emissions  or  is 
collocated  within  a  plant  site  with  other 
sources  that  are  individually  or 
I ollecfivelv  a  ma)i)r  siiurce  nf  HAP 
emissions 

(i)  A  v'eij»'ffj/Wf'  oil  production  proc fss 
is  defined  in  *»b.l  2H72    In  gener.il,  it  is 


the  collection  of  continuous  process 
equipment  and  activities  that  produce 
crude  vegetable  oil  and  meal  products 
by  removing  oil  from  oilseeds  listed  in 
Table  1  in  §63.2840  through  direct 
contact  with  an  orgemic  solvent,  such  as 
a  hexane  isomer  blend. 

(ii)  A  major  source  of  HAP  is  a  plant 
site  that  emits  or  has  the  potential  to 
emit  any  single  HAP  at  a  rate  of  10  tons 
(9.07  megagrams)  or  more  per  year  or 
any  combination  of  HAP  at  a  rate  of  25 
tons  (22.68  megagrams)  or  more  per 
year. 

(2)  Your  vegetable  oil  production 
process  processes  any  combination  of 
eight  types  of  oilseeds  listed  in 
paragraphs  (a)(2)(i)  through  (viii)  of  this 
section: 

(i)  Com  germ; 

(ii)  Cottonseed; 

(iii)  Flax; 

(iv)  Peanut; 

(v)  Rapeseed  (for  example,  canola); 

(vi)  Safflower: 

(vii)  Soybean;  and 

(viii)  Sunflower. 

(b)  You  are  not  subject  to  this  subpart 
if  your  vegetable  oil  production  process 
meets  any  of  the  criteria  listed  in 
paragraphs  (b)(1)  through  (3)  of  this 
section: 

(1)  It  uses  only  mechanical  extraction 
tt»(:hniques  that  use  no  organic  solvent 
to  remove  oil  from  a  listed  oilseed 

(2)  It  uses  only  batch  solvent 
extraction  and  batch  desolventizing 
equipment. 

(3)  It  processes  only  agricultural 
products  that  are  not  listed  oilseeds  as 
defined  in  §63  2872 

§  63.2833    Is  my  source  categorized  as 
existing  or  newr? 

(a)  This  subpart  applies  to  each 
existing  and  new  affected  source.  You 
must  categorize  your  vegetable  oil 
production  process  as  either  an  existing 
or  new  source  in  accordance  with  the 
criteria  in  Table  1  of  this  section,  as 
follows: 


Table  1  of  §63.2833.— Categorizing  Your  Source  as  Existing  or  New 


If  your  affected  source 


And  if 


Then  your  atlected  source 


Was  constructed  or  began  construction  b»^ 
fore  May  26   2000 

Began  reconstruction  as  defined  m  §63  2 
on  or  after  May  26    20O0 


Began  a  significant  modification  as  defined 
in  §63  287?  at  ,\ns/  time  on  an  existing 
source 


reconstruction  fias  not  occurred 


reconstrucfion  was  part  of  a  scheduled  plan  to 
comply  with  tfie  existing  source  reguire- 
ments  of  this  subpart  and  reconstruction 
was  completed  no  later  than  3  years  after 
trie  effective  date  of  this  subpart 

the  modification  does  not  constitute  recon- 
struction 


is  an  existing  source 
remains  an  existing  source. 

remains  an  existing  source. 
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Table  1  of  §  63.2833.— Categorizing  Your  Source  as  Existing  or  New— Continued 


If  your  affected  source 


And  if... 


Then  your  affected  source 


I 

4   Began  a  significant  modification,  as  defined  !  the  modification  does  not  constitute   recon-    remains  a  new  source. 

in  fi  ft.*^  PR79     at  an\i  timo  nn  a  nauj  crvi  irr^a  cfri  i/«ti/-in 


in  §63  2872.  at  any  time  on  a  new  source 

5  Began  reconstruction  on  or  after  May  26. 
2000 

6  Began  construction   on   or  after  May  26. 
2000. 


struction. 
reconstruction   was   completed   later   than   3  j  is  a  new  source 

years  after  the  effective  date  of  this  subpart. 
!  is  a  new  source. 


(b)  Reconstruction  of  a  source.  Any 
affected  source  is  reconstructed  if 
components  are  replaced  so  that  the 
criteria  in  the  definition  of 
reconstruction  in  §  63.2  are  satisfied.  In 
general,  a  vegetable  oil  production 
process  is  reconstructed  if  the  fixed 
capital  cost  of  the  new  components 
exceeds  50  percent  of  the  fixed  capital 
cost  for  constructing  a  new  vegetable  oil 
production  process,  and  it  is  technically 
and  economically  feasible  for  the 
reconstructed  source  to  meet  the 
relevant  new  source  standard 
established  in  this  subpart.  The  effect  of 
reconstruction  on  the  categorization  of 
your  existing  and  new  affected  source  is 
described  in  paragraphs  (b)(1)  and  (b)(2) 
of  this  section: 

(1)  After  reconstruction  of  an  existing 
source,  the  affected  source  is 
recategorized  as  a  new  source  and 
becomes  subject  to  the  new  source 
requirements  of  this  subpart. 

(2)  After  reconstruction  of  a  new 
source,  the  affected  source  remains 
categorized  as  a  new  source  and  remains 


subject  to  the  new  source  requirements 
of  this  subpart. 

(c)  Significant  modification  of  a 
source.  A  significant  modification  to  an 
affected  source  is  a  term  specific  to  this 
subpart  and  is  defined  in  §  63.2872. 

(1)  In  general,  a  significant 
modification  to  your  source  consists  of 
adding  new  equipment  or  the 
modification  of  existing  equipment 
within  the  affected  source  that 
significantly  affects  solvent  losses  fi'om 
the  affected  source.  Examples  include 
adding  or  replacing  extractors, 
desolventizer-toasters  (conventional  and 
specialty),  and  meal  dryer-coolers.  All 
other  significant  modifications  must 
meet  the  criteria  listed  in  paragraphs 
(c)(l){i}  and  (1)  (ii)  of  this  section: 

(i)  The  fixed  capital  cost  of  the 
modification  represents  a  significant 
percentage  of  the  fixed  capital  cost  of 
building  a  comparable  new  vegetable  oil 
production  process. 

(ii)  It  does  not  constitute 
reconstruction  as  defined  in  §  63.2. 


(2)  A  significant  modification  has  no 
effect  on  the  categorization  of  your 
source  as  existing  and  new.  An  existing 
source  remains  categorized  as  an 
existing  source  and  subject  to  the 
existing  source  requirements  of  this 
subpart.  A  new  source  remains 
categorized  as  a  new  source  and  subject 
to  the  new  source  requirements  of  this 
subpart. 

(d)  Changes  in  the  type  of  oilseed 
processed  by  your  affected  source  does 
not  affect  the  categorization  of  your 
source  as  new  or  existing. 
Recategorizing  an  affected  source  from 
existing  to  new  occurs  only  when  you 
add  or  modify  process  equipment 
within  the  source  which  meets  the 
definition  of  reconstruction. 

§  63.2834    When  do  I  have  to  comply  wrtti 
ttie  standards  in  tills  subpart? 

You  must  comply  with  the  standards 
in  accordance  with  one  of  the  schedules 
in  Table  1  of  this  section,  as  follows: 


Table  1  of  §  63.2834.— Compliance  Dates  for  Existing  and  New  Sources 


If  your  affected  source  Is 
categonzed  as 


And  if 


Then  your  compliance  date  is 


1  An  existing  source 

2  A  new  source  


3  A  new  source 


:  3  years  after  [the  effective  date  of  this  subpart]. 

you  startup  your  affected  source  before  [the  effective    [the  effective  date  of  this  subpart]. 

date  of  this  subpart]. 
you  startup  your  affected  source  on  or  after  [the  effec-  j  your  startup  date. 

five  date  of  this  subpart). 


Standards 

§  63.2840    What  emission  requirements 
must  I  meet? 

(a)(1)  The  emission  requirements  limit 
the  number  of  gallons  of  HAP  lost  per 
ton  of  listed  oilseeds  processed.  For 
each  operating  month,  you  must 


calculate  a  compliance  ratio  which 
compares  your  actual  HAP  loss  to  your 
allowable  HAP  loss  for  the  previous  12 
operating  months  as  shown  in  Equation 
1  of  this  section.  An  operating  month, 
as  defined  in  §  63.2872,  is  any  calendar 
month  in  which  a  source  processes  a 


listed  oilseed,  excluding  any  entire 
calendar  month  in  which  the  source 
operated  under  an  initial  startup  period 
subject  to  §63. 2850(c)(2)  or  (d)(2)  or  a 
malfunction  period  subject  to 
§  63.2850(e)(2).  Equation  1  of  this 
section  follows: 


Compliance  Ratio  = 


Actual  HAP  Loss 
Allowable  HAP  Lx)ss 


(Eq.  1) 


(2)  Equation  1  of  this  section  can  also 
be  expressed  as  a  function  of  total 


solvent  loss  as  show  in  Equation  2  of  the 
section,  as  follows: 
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(    ■impll.KKl-   k.lllO  : 


I  *  Actual  Solvent  Loss 

n 

IM    •   ^(lOilsffdi     •  iSI>i 


iE*i  :i 


Wh»!re 

f  -  Thu  wl>l^httHi  avordm'  voiuiiit' 

frai:tu>n  of  HAF  in  soUnnt  rwHivt'ci 
during  the  pn-vioiis  \2  optirating 
nionth.s.  d.s  determined  in  *>  fi.i  2854. 
dimHiisionle.ss. 


0  M  -  The  average  vdliime  fraction  of 
HAF'  in  solvent  m  the  ba.seline 
perfornidiKie  data,  dimensionless 

,\(  tuai  Solvent  Loss  =  Gallons  of  actual 
solvent  loss  during  previous  12 
operating  months,  as  determined  in 
«» 63. 285.3 


Oilseed  =  Tons  of  each  oilseed  type  "i" 
processed  during  the  previous  12 
operating  months,  as  shown  in 
§63.2855. 

SLF  =  The  corresponding  solvent  loss 
factor  Igal/ton)  for  oilseed  "i"  listed 
in  Table  1  of  this  section,  as 
follows: 


Table  1  of  §63.2840.— Oilseed  Solvent  Loss  Factors  for  Determining  Allowable  HAP  Loss 


Type  of  oilseed  process 


A  source  that 


1  Corn  Germ.  Wet  Milling       | 

I 

2  Corn  Germ   Dry  Milling        ' 

3  Cottonseed   Large       i 

4  Cottonseed,  Small . 

5  Flax      i 

6  Peanuts      ] 

7  Rapeseed    „.»„ | 

8  Sattlower  i 

9  Soyt)ean,  Conventional       ] 

\ 

10  Soytjean   Specialty    

1  1    SoytJean,  Combination  Plant  with 
Low  Specialty  Production 


12  Sun(lov»er 


processes  corn  germ  ttiat  has  t>een  separated  from  otf>er  corn  compo- 
nents using  a  wet"  process  of  centnfuging  a  slurry  steep>ed  in  a  dilute 
sulfurous  acid  solution 

processes  corn  germ  tfiat  fias  been  separated  from  tfie  ottier  corn  com- 
ponents using  a  "dry'  process  of  mechanical  chafing  and  air  sifting 

processes  120,000  tons  or  more  of  a  combination  of  cottonseed  and 
other  listed  oilseeds  dunng  all  normal  operating  periods  in  a  12  oper- 
ating month  penod 

processes  less  than  120  000  tons  of  a  combination  of  cottonseed  and 
other  listed  oilseeds  dunng  all  normal  operating  periods  in  a  12  oper- 
ating month  penod 

processes  flax  

processes  peanuts „ ._ — 

processes  rapeseed     „...„ 

processes  safflower 

uses  a  conventional  style  desolvenlizer  lo  produce  crude  soybean  oil 
products  and  soytjean  animal  feed  products 

uses  a  special  style  desolventizer  to  produce  soytsean  meal  products  lor 
human  and  animal  consumption 

processes  soybeans  m  txjth  specialty  and  conventional  desolventizers 
and  the  quantity  ot  soytieans  processed  in  specialty  desolventizers 
dunng  normal  operating  periods  is  less  than  3  3  fjercent  of  total  soy- 
beans processed  dunng  all  normal  operating  periods  in  a  12  operating 
month  penod  The  corresponding  solvent  loss  factor  is  an  overall  value 
and  applies  to  the  total  quantity  ol  soytieans  processed 

processes  sunflower    


Oilseed  solvent 

loss  factor 

(gaUton) 


Existing 
sources 


New  sources 


04 

07 
05 

07 


1  7 


0.25 


0.3 

0.7 
0.4 

0.4 


06 

0.6 

1  2 

0.7 

07 

0.3 

07 

0.7 

02 

0.2 

1.5 


025 


04 


0.3 


(b)  When  voiir  soun  e  has  processed 
listed  oilseed  for  \  J.  operdtiiig  months, 
calculate  the  c  ompliaiue  ratio  bv  the 
end  of  each  i  aleiidar  inniith  following; 
an  operating  month  using  Kquation  2  of 
this  section   When  call  ulating  your 
compliance  ratio.  (  iinsiiier  the 
conditions  and  exi  lusions  in  partigraphs 
(b)(1)  through  (H)  of  this  section 

(1)  If  your  source  processes  anv 
quantity  of  listed  oilseeds  in  a  calendar 
month  and  the  source  is  not  operating 
under  an  initial  startup  period  or 
malfunction  period  subjet  t  to  ^ifvl  2850, 
then  vou  must  categorize  the  month  as 
an  operating  month.  ,is  defined  in 
§63.2872. 

(2)  The  12-miinth  (  ompliani  e  ratio 
mav  include  operating  months 
oc;f;urring  prior  to  a  source  shutdown 
and  operating  months  that  follow  after 
the  source  resumt's  oper.ilion 


(3)  If  vour  source  shuts  down  and 
processes  no  listed  oilseed  for  an  entire 
(  alendar  month,  then  vou  must 
categorize  the  month  as  a  nonoperating 
month,  as  defined  in  §63  2872.  E.xclude 
anv  nonoperating  months  from  the 

( rimpliance  ratio  determination 

(4)  If  vour  source  is  subject  to  an 
initial  startup  period  as  defined  in 

§  63  2872,  exclude  from  the  compliance 
ratio  determination  anv  solvent  and 
oilsetMl  information  recorded  for  the 
initial  startup  period 

(3)  If  vour  source  is  subject  to  a 
malfunction  period  as  defined  in 
§  63  2872.  exclude  from  the  compliance 
ratio  determination  anv  solvent  and 
oilseed  information  recorded  for  the 
malfunctiim  period 

(6)  For  sources  processing  cottonseed 
or  specialty  soybean,  the  solvent  loss 
factor  you  use  to  determine  the 


compliance  ratio  may  change  each 
operating  month  depending  on  the  tons 
of  oilseed  processed  during  all  normal 
operating  periods  in  a  12  operating 
month  period. 

(c)  If  the  compliance  ratio  is  less  than 
or  equal  to  1.00,  your  source  was  in 
compliance  with  the  HAP  emission 
requirements  for  the  previous  operating 
month. 

(d)  To  determine  the  compliance  ratio 
in  Equation  2  of  this  section,  you  must 
select  the  appropriate  oilseed  solvent 
loss  factor  from  Table  1  of  this  section. 
First,  determine  whether  your  source  is 
new  or  existing  using  Table  1  in 

§63  2833  Then,  under  the  appropriate 
existing  or  new  source  column,  select 
the  oilseed  solvent  loss  factor  that 
corresponds  to  each  type  oilseed  or 
process  operation  for  each  operating 
month. 
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Compliance  Requirements 

§  63.2850    How  do  I  comply  with  the  HAP 
emission  standards? 

(a)  Genera]  requirements.  The 
requirements  in  paragraphs  (a)(l)(i) 
through  (iv)  of  this  section  apply  to  all 
affected  sources: 

(1)  Submit  the  necessary  notifications 
in  accordance  with  §  63.2860.  which 
include: 

(i)  Initial  notifications  for  existing 
sources. 

(ii)  Initial  notifications  for  new  and 
reconstructed  sources. 

(iii)  Initial  notifications  for  significant 
modifications  to  existing  or  new 
sources. 

(iv)  Notification  of  compliance  status. 

(2)  Develop  and  implement  a  plan  for 
demonstrating  compliance  in 
accordance  with  §63.2851. 

(3)  Develop  a  written  startup, 
shutdown  and  malfunction  (SSM)  plan 
in  accordance  with  the  provisions  in 
§63.2852. 

(4)  Maintain  all  the  necessary  records 
you  have  used  to  demonstrate 
compliance  with  this  subpart  in 
accordance  with  §  63.2862. 

(5)  Submit  the  reports  in  paragraphs 
(a)(5)(i)  through  (iii)  of  this  section: 

(i)  Annual  compliance  certifications 
in  accordance  with  §  63.2861(a). 

(ii)  Periodic  startup,  shutdown,  and 
malfunction  reports  in  accordance  with 
§63. 2861(c). 

(iii)  Immediate  startup,  shutdown, 
and  malfunction  reports  in  accordance 
with  §  63.2861(d). 

(6)  Submit  all  notifications  and 
reports  and  maintain  all  records 
required  by  the  General  Provisions  for 
performance  testing  if  you  add  a  control 
device  that  destroys  solvent. 

fb)  Existing  sources  under  norma] 
operation.  You  must  meet  all  of  the 
requirements  listed  in  paragraph  (a)  of 
this  section  and  Table  1  of  this  section 
for  sources  under  normal  operation,  and 
the  schedules  for  demonstrating 
compliance  for  existing  sources  under 
normal  operation  in  Table  2  of  this 
section. 

(c)  New  sources.  Your  new  source, 
including  a  source  that  is  categorized  as 


new  due  to  reconstruction,  must  meet 
the  requirements  associated  with  one  of 
two  comphance  options.  Within  15  davs 
of  the  startup  date,  you  must  choose  to 
comply  with  one  of  the  options  listed  in 
paragraph  (c)(1)  or  (c)(2)  of  this  section: 

(1)  Normal  operation.  Upon  startup  of 
your  new  source,  you  must  meet  all  of 
the  requirements  listed  in  §  63.2850(a) 
and  Table  1  of  this  section  for  sources 
under  normal  operation,  and  the 
schedules  for  demonstrating  compliance 
for  new  sources  under  normal  operation 
in  Table  2  of  this  section. 

(2)  Initial  startup  period.  For  up  to  6 
calendar  months  after  the  startup  date  of 
your  new  source,  you  must  meet  all  of 
the  requirements  listed  in  paragraph  (a) 
of  this  section  and  Table  1  of  this 
section  for  sources  operating  under  an 
initial  startup  period,  and  the  schedules 
for  demonstrating  compliance  for  new 
sources  operating  under  an  initial 
startup  period  in  Table  2  of  this  section. 
After  a  maximum  of  6  calendar  months, 
your  new  source  must  then  meet  all  of 
the  requirements  listed  in  Table  1  of  this 
section  for  soiu"ces  under  normal 
operation. 

(d)  Existing  or  new  sources  that  have 
been  significantly  modified.  Your 
existing  or  new  source  that  has  been 
significantly  modified  must  meet  the 
requirements  associated  with  one  of  two 
compliance  options.  Within  15  days  of 
the  modified  source  startup  date,  you 
must  choose  to  comply  with  one  of  the 
options  listed  in  paragraph  (d)(1)  or 
(ci)(2)  of  this  section: 

(1)  Norma]  operation.  Upon  startup  of 
your  significantly  modified  existing  or 
new  source,  you  must  meet  all  of  the 
requirements  listed  in  paragraph  (a)  and 
Table  1  of  this  section  for  sources  under 
normal  operation,  and  the  schedules  for 
demonstrating  compliance  for  an 
existing  or  new  source  that  has  been 
significantly  modified  in  Table  2  of  this 
section. 

(2)  Initial  startup  period.  For  up  to  3 
calendar  months  after  the  startup  date  of 
your  signific:antly  modified  existing  or 
new  source,  you  must  meet  all  of  the 
requirements  listed  in  paragraph  (a)  and 
Table  1  of  this  section  for  soiirces 
operating  under  an  initial  startup 


period,  and  the  schedules  for 
demonstrating  compliance  for  a 
significantly  modified  existing  or  new 
source  operating  under  an  initial  startup 
period  in  Table  2  of  this  section.  After 
a  maximum  of  3  calendar  months,  your 
new  or  existing  source  must  meet  all  of 
the  requirements  listed  in  Table  1  of  this 
section  for  sources  under  normal 
operation. 

(e)  Existing  or  new  sources 
experiencing  a  malfunction.  A 
malfunction  is  defined  in  §  63.2.  In 
general,  it  means  any  sudden, 
infrequent,  and  not  reasonably 
preventable  failure  of  air  pollution 
control  equipment  or  process  equipment 
to  function  in  a  usual  manner.  If  your 
existing  or  new  source  experiences  an 
unscheduled  shutdown  as  a  result  of  a 
malfunction,  continues  to  operate 
during  a  malfunction  (including  the 
period  reasonably  necessary*  to  correct 
the  malfunction),  or  starts  up  after  a 
shutdown  resulting  from  a  malfunction, 
then  you  must  meet  the  requirements 
associated  with  one  of  two  compliance 
options.  Routine  or  scheduled  process 
startups  and  shutdowns  resulting  from, 
but  not  limited  to,  market  demands, 
maintenance  activities,  and  switching 
types  of  oilseed  processed,  aire  not 
startups  or  shutdowns  resulting  from  a 
malfunction  and,  therefore,  do  not 
qualify  for  this  provision.  Within  15 
clays  of  the  beginning  date  of  the 
malfunction,  you  must  choose  to 
comply  with  one  of  the  options  listed  in 
paragraphs  (e)(1)  through  (e)(2)  of  this 
section: 

(1)  Normal  operation.  Your  source 
must  meet  all  of  the  requirements  listed 
in  paragraph  (a)  of  this  section  and  one 
of  the  options  listed  in  paragraphs  (e)(1) 
(i)  through  (iii)  of  this  section: 

(i)  Existing  source  normal  operation 
requirements  in  paragraph  (b)  of  this 
section. 

(ii)  New  source  normal  operation 
requirements  in  paragraph  (c)(1)  of  this 
section. 

(iii)  Normal  operation  requirements 
for  sources  that  have  been  significantly 
modified  in  paragraph  (d)(1)  of  this 
section.  Table  1  of  this  section  follows: 


Table  1  of  §63.2850.— Requirements  for  Compliance  With  HAP  Emission  Standards 


Are  you  required  to 


For  periods  of  normal  operation? 


For  initial  startup  periods  subject  to 
§63.28590(c)(2)  or  (d)(2)? 


For  malfunction  periods  sut)iect  to 
§  63.2850(e)(2)? 


-+- 


^  No,  your  source  is  not  subject  to  |  Yes,   throughout   the   entire   initial  I  Yes,  throughout  the  entire  malfunc- 
the  SSM  plan,  but  rather  the  1      startup  period.  .  tion  period. 


1 .  Operate  and  maintain  your 

source  in  accordance  with 

your  SSM  plan  as  described  in        HAP   emission    limits   of   this 

§63  2852?  I      standard. 

2  Determine  and  record  the  ex-    i  Yes,  as  described  in  §63.2853        Yes,  as  described  in  §63.2862(e)        Yes,  as  described  In  §63  2862(e) 

traction  solvent  loss  in  gallons 

from  your  source?  i  I  i 
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Table  1  of  §63.2850.— Requirements  for  Compliance  With  HAP  Emission  Standards — Continued 


Are  you  required  to 


Record  the  volume  fraction  ot 
HAP  present  at  greater  than  1 
percent  by  volume  and  gallons 
of  extraction  solvent  in  ship 
ment  received'' 
Determine  and  record  the 
tons  ol  each  oilseed  type 
processed  by  your  source'' 
Determine  the  weighted  aver 
age  volume  traction  of  HAP  in 
extraction  solvent  received  as 
descnbed  m  §  63  2854  by  the 
end  of  the  following  calendar 
month'' 


Determine  and  record  the  ac- 
tual solvent  loss,  weighted  av- 
erage volume  fraction  HAP 
oilseed  processed  and  compli- 
arx;e  ratio  for  each  12  oper 
ating  month  penod  as  de 
scnbed  in  §  63  2840  by  the 
end  of  the  following  calendar 
month'' 

Submit  a  Notification  of  Com 
pliance  Status  or  Annual  Com 
pliance  Certification  as  appro 
pnate'' 


8 


Submit  a  Deviation  Notilica 
tion  Report  by  the  end  ot  the 
calendar  month  following  each 
operating  month  in  which  the 
compliance  ratio  exceeds  1  00 
as  descnbed  m  §63  286l(b)^ 

9.  Submit  a  Periodic  SSM  Re- 
port as  descnbed  m 
§63  2861(0'' 

10  Submit  an  Immediate  SSM 
Report  as  described  m 
§63  2861(d)'' 


For  penods  ot  normal  operation'' 


Yes 


Yes  as  descnbed  m  §63  2855 


For  initial  Startup  periods  subject  to 
§63  28590(0(2)  or  (d)(2)^ 


For  malfunction  penods  subject  to 
§63  2850(e)(2)'' 


Yes 


Yes 


Yes  as 

§§63  2860(d) 


descnbed  m 

and  63  2861(a) 


Yes 


No    a   SSM   activity   is   not   cat- 
egonzed  as  normal  operation. 

No    a   SSM  activity   is   not  cat- 
egorized as  normal  operation 


No  Except  lor  solvent  received  by 
a  new  or  reconstructed  source 
commencing  operation  under  an 
initial  startup  penod,  the  HAP  vol- 
ume fraction  in  any  solvent  re- 
ceived dunng  an  initial  startup 
penod  IS  included  m  the  weighted 
average  HAP  determination  lor 
the  next  operating  month 

No,  these  requirements  are  not  ap- 
plicable because  your  source  is 
not  required  to  determine  the 
compliance  ratio  with  data  re- 
corded for  an  initial  startup  penod 


No  However,  you  may  be  required 
to  submit  an  annual  compliance 
certification  for  previous  op)erating 
months  if  the  deadline  for  the 
annual  compliance  certification 
happens  to  occur  dunng  the  ini- 
tial startup  penod 

No  these  requirements  are  not  ap- 
plicable because  your  source  is 
not  required  to  determine  the 
compliance  ratio  with  data  re- 
corded for  an  initial  startup  penod 


Yes 


Yes.  only  i(  your  source  does  not 
follow  the  SSM  plan 


No  the  HAP  volume  fraction  in  any 
solvent  received  dunng  a  mal- 
function penod  is  included  in  the 
weighted  average  HAP  deter- 
mination for  the  next  operating 
month 


No,  these  requirements  are  not  ap- 
plicable because  your  source  is 
not  required  to  determine  the 
compliance  ratio  with  data  re- 
corded for  a  malfunction  penod 


No  However,  you  may  be  required 
to  submit  an  annual  compliance 
certification  for  previous  operating 
months,  if  the  deadline  for  the  an- 
nual compliance  certification  hap- 
pens to  occur  dunng  the  malfunc- 
tion period 

No,  these  requirements  are  not  ap- 
plicable because  your  source  is 
not  required  to  determine  the 
compliance  ratio  with  data  re- 
corded tor  a  malfunction  penod 

Yes. 


Yes.  only  if  your  source  does  not 
follow  the  SSM  plan 


Table  2  of  §63.2850.— Schedules  for  Demonstrating  Compliance  Under  Various  Source  Operating  Modes 


If  your  source  is 


1  Existing 

2  New 


and  IS  operating 
under 


Normal  operation 
Normal  operation, 


An  initial  startup 
period, 


4  Existing  or  new        Normal  operation, 
that  has  been 
significantly  modi- 
fied 


then  your  record- 
keeping 
schedule 


Begins  on  the 
compliance  date 

Begins  on  the 
startup  date  of 
your  new  source 

Begins  on  the 
startup  date  ol 
your  new  source 

Resumes  on  tfie 
startup  dale  of 
the  modified 
source 


You  must  determine  your  first  compli- 
ance ratio  by  the  end  of  the  calendar 
month  following 


The  first  12  operating  months  after  the 

compliance  date 
The  first  12  operating  months  after  the 

startup  date  of  the  new  source 

The  first  12  operating  months  after 
termination  of  the  initial  startup  pe- 
nod. wtiich  can  last  for  up  to  6 
months 

The  first  operating  month  after  the 
startup  date  of  the  modified  source 


Base  your  first  compliance  ratio  on 
information  recorded 


Dunng  the  first  12  operating  months 

after  \t\e  compliance  date 
Dunng  the  first  12  operating  months 

after  the  startup  dale  of  the  new 

source 
Dunng  the  first   12  operating  months 

after  the  initial  startup  penod.  which 

can  last  for  up  to  6  months 

Dunng  the  previous  11  operating 
months  pnor  to  the  significant  modi- 
fication and  the  first  operating 
month  following  the  initial  startup 
date  of  the  source 
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Table  2  of  §63.2850.— Schedules  for  Demonstrating  Compliance  Under  Various  Source  Operating  Modes— 

Continued 


If  your  source  is 
5 


and  IS  operating 
under 


then  your  record- 
keeping schedule 


You  must  determine  your  first  compli- 
ance ratio  by  the  end  of  the  calendar 
month  following. 


An  initial  startup 
penod 


Resumes  on  the 
startup  date  of 
the  modified 
source 


The  first  operating  month  after  termi- 
nation of  the  initial  startup  penod, 
which  can  last  up  to  3  months 


Base  your  first  compliance  ratio  on  in- 
formation recorded 


Dunng  the  1 1  operating  months  be- 
fore the  significant  modification  and 
the  first  operating  month  after  the 
initial  startup  period 


(2)  Malfunction  period.  Throughout 
the  malfunction  period,  you  must  meet 
all  of  the  requirements  listed  in 
paragraph  (a)  of  this  section  and  Table 
1  of  this  section  for  sources  operating 
during  a  malfunction  period.  At  the  end 
of  the  malfunction  period,  your  source 
must  then  meet  all  of  the  requirements 
listed  in  Table  1  of  this  section  for 
sources  under  normal  operation. 

§  63.2851     What  is  a  plan  for  demonstrating 
compliance? 

(a)  You  must  develop  and  implement 
a  written  plan  for  demonstrating 
compliance  that  provides  the  detailed 
procedures  you  will  follow  to  monitor 
and  record  data  necessary  for 
demonstrating  compliance  with  this 
subpart.  Procedures  followed  for 
quantifying  solvent  loss  from  the  source 
and  amount  of  oilseed  processed  vary 
from  source  to  source  because  of  site- 
specific  factors  such  as  equipment 
design  characteristics  and  operating 
conditions.  Typical  procedures  include 
one  or  more  accurate  measurement 
methods  such  as  weigh  scales, 
volumetric  displacement,  and  material 
mass  balances.  Because  the  industry 
does  not  have  a  uniform  set  of 
procedures,  you  must  develop  and 
implement  your  own  site-specific  plan 
for  demonstrating  compliance  before  the 
compliance  date  for  your  source.  You 
must  also  incorporate  the  plan  for 
demonstrating  compliance  by  reference 
in  the  source's  title  V  permit  and  keep 
the  plan  on-site  and  readily  available  as 
long  as  the  source  is  operational.  If  you 
make  any  changes  to  the  plan  for 
demonstrating  compliance,  then  you 
must  keep  all  previous  versions  of  the 
plan  and  make  them  readily  available 
for  inspection  for  at  least  5  years  after 
each  revision.  The  plan  for 
demonstrating  compliance  must  include 
the  items  in  paragraphs  (a)(1)  through 
(a)(7)  of  this  section: 

(1)  The  name  and  address  of  the 
owner  or  operator. 

(2)  The  physical  address  of  the 
vegetable  oil  production  process. 

(3)  Method  of  measurement.  Provide  a 
detailed  description  of  all  methods  of 
measurement  your  source  will  use  to 


determine  your  solvent  losses,  HAP 
content  of  solvent,  and  the  tons  of  each 
type  of  oilseed  processed. 

(4)  Measurement  Frequency.  Specify 
when  each  measurement  will  be  made. 

(5)  Calculations.  Provide  examples  of 
each  calculation  you  will  use  to 
determine  your  compliance  status. 
Include  examples  of  how  you  will 
convert  data  measured  with  one 
parameter  to  other  terms  for  use  in 
compliance  determination. 

(6)  Recordkeeping.  Provide  example 
logs  of  how  data  will  be  recorded. 

(7)  Quality  assurance/quality  control 
plan.  Provide  a  plan  to  ensure  that  the 
data  continue  to  meet  compliance 
demonstration  needs. 

(b)  The  responsible  agency  of  this 
subpart  may  require  you  to  revise  your 
plan  for  demonstrating  compliance.  The 
responsible  agency  may  require 
reasonable  revisions  if  the  procedures 
lack  detail,  are  inconsistent  or  do  not 
accurately  determine  solvent  loss,  HAP 
content  of  the  solvent,  or  the  tons  of 
oilseed  processed. 

§  63^852    What  is  a  startup,  shutdown,  and 
malfunction  plan? 

You  must  develop  a  wTitten  startup, 
shutdown,  and  malfunction  plan  in 
accordance  with  §  63.6(e)(3)  of  the 
General  Provisions  and  implement  the 
plan,  when  applicable.  You  must 
complete  the  SSM  plan  before  the 
compliance  date  for  your  source.  You 
must  also  incorporate  the  SSM  plan  by 
reference  in  your  source's  title  V  permit 
and  keep  the  SSM  plan  on-site  and 
readily  available  as  long  as  the  source  is 
operational.  The  SSM  plan  provides 
detailed  procedures  for  operating  and 
maintaining  your  soiu-ce  to  minimize 
emissions  during  a  qualifying  SSM 
event  for  which  the  source  chooses  the 
§  63.2850(e)(2)  malfunction  period,  or 
the  §  63.2850(c)(2)  or  §  63.2850(d)(2) 
initial  startup  period.  The  SSM  plan 
must  specify  a  program  of  corrective 
action  for  malfunctioning  process  and 
air  pollution  control  equipment  and 
reflect  the  best  practices  now  in  use  by 
the  industry  to  minimize  emissions. 
Some  or  all  of  the  procedures  may  come 
from  plans  you  developed  for  other 


purposes  such  as  a  Standard  Operating 
Procedure  manual  or  an  Occupational 
Safety  and  Health  Administration 
Process  Safety  Management  plan.  To 
qualify  as  a  SSM  plan,  other  such  plans 
must  meet  all  the  applicable 
requirements  of  this  subpart. 

§  63.2853    How  do  I  determine  the  actual 
solvent  loss? 

By  the  end  of  each  calendar  month 
following  an  operating  month,  you  must 
determine  the  total  solvent  loss  in 
gallons  for  the  previous  operating 
month.  The  total  solvent  loss  for  an 
operating  month  includes  all  solvent 
losses  that  occur  during  normal 
operating  periods  within  the  operating 
month.  If  you  have  determined  solvent 
losses  for  12  or  more  operating  months, 
then  you  must  also  determine  the  12 
operating  months  rolling  sum  of  actual 
solvent  loss  in  gallons  by  summing  the 
monthly  actual  solvent  loss  for  the 
previous  12  operating  months.  The  12 
operating  months  rolling  sum  of  solvent 
loss  is  the  "actual  solvent  loss."  which 
is  used  to  calculate  your  compliance 
ratio  as  described  in  §  63.2840. 

(a)  To  determine  the  actud  solvent 
loss  from  your  source,  follow  the 
procedures  in  your  plan  for 
demonstrating  compliance  to  determine 
the  items  in  paragraphs  (a)(1)  through 
(a)(5)  of  this  section: 

(1)  The  dates  that  define  each 
operating  status  period  during  a 
calendar  month.  The  dates  that  define 
each  operating  status  period  include  the 
beginning  date  of  each  calendar  month 
and  the  date  of  any  change  in  the  source 
operating  status.  If  the  source  maintains 
the  same  operating  status  during  an 
entire  calendar  month,  these  dates  are 
the  begiiming  and  ending  dates  of  the 
calendar  month. 

(2)  Source  operating  status.  You  must 
categorize  the  operating  status  of  your 
source  for  each  recorded  time  interval  in 
accordance  with  criteria  in  Table  1  of 
this  section,  as  follows: 
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Table  1  of  §  63.2853.— Categorizing  Your  Source  Operating  Status 


If  during  a  recorded  time  interval 


,    then  your  source  operating 
I  status  IS 


i.  your  source  processes  any  amount  of  listed  oilseed  and  your  source  is  not  operating  under  an  initial  startup  pe 
nod  or  a  rnaltunction  period  sub|ect  to  §63  2850(c)(2).  §63  2850(d)(2)  or  §63  2850(e)(2) 

II  your  source  processes  no  agricultural  product  and  your  source  is  not  operating  under  an  initial  startup  period  or 
malfunction  penod  subject  to  §63  2850(c)(2).  §63  2850(d)(2).  or  §63  2850(e)(2) 

III  you  choose  to  operate  your  source  under  an  initial  startup  penod  subject  to  §63  2850(c)(2)  or  §63  2850(d)(2) 

IV  you  choose  to  operate  your  source  under  a  malfunction  penod  subject  to  §63  2850(e)(2) 

V  your  source  processes  agncuttural  products  not  defined  as  listed  oilseed 


a  normal  operating  penod 

a  nonoperating  period 

an  initial  startup  period 
a  malfunction  penod 
an  exempt  period 


(3)  Measuring  the  beginning  and 
ending  solvent  inventory  You  are 
required  to  measure  and  record  the 
solvent  inventory  on  the  beginning  and 
ending  dates  of  each  normal  operating 
period  that  occurs  during  an  operating 
month.  An  operating  month  is  any 
calendar  month  with  at  least  one  normal 
operating  period.  You  must  consistently 
follow  the  procedures  described  in  your 
plan  for  demonstrating  compliance,  as 
specified  in  §63.2851,  to  determine  the 
extraction  solvent  inventory,  and 
maintain  readily  available  records  of  the 
actual  solvent  loss  inventory,  as 
described  in  §  63.2862(c)(  1 ).  In  general, 
you  must  measure  and  record  the 
solvent  inventory  only  when  the  source 
is  actively  processing  any  type  of 
agricultural  product.  When  the  source  is 
not  active,  some  or  all  of  the  solvent 
working  capacity  is  transferred  to 
solvent  storage  tanks  which  can 
artificially  inflate  the  solvent  inventorv 

(4)  Gallons  of  extraction  solvent 
received.  Record  the  total  gallons  of 
extraction  solvent  received  in  each 
shipment.  For  most  processes,  the 
gallons  of  solvent  received  represents 
purchases  of  delivered  solvent  added  to 
the  solvent  storage  inventory.  However, 
if  your  process  refines  additional 
vegetable  oil  from  off-site  sources, 
recovers  solvent  from  the  off-site  oil. 
and  adds  it  to  the  on-site  solvent 
inventory,  then  you  must  determine  the 
quantity  of  recovered  solvent  and 
include  it  in  the  gallons  of  extraction 
solvent  received 

(5)  Solvent  inventon  adjustments  In 
some  situations,  solvent  losses 
determined  directly  from  the  measured 
solvent  inventory  and  quantity  of 
solvent  received  is  not  an  accurate 


estimate  of  the  "actual  solvent  loss"  for 
use  in  determining  complianc:e  ratios.  In 
such  cases,  you  may  adjust  the  total 
solvent  loss  for  each  normal  operating 
period  as  long  as  vou  provide  a 
reasonable  justification  for  the 
adjustment.  Situations  that  may  require 
adjustments  of  the  total  solvent  loss 
include,  but  are  not  limited  to, 
situations  in  paragraphs  (a)  (5)(i)  and 
(5)(ii)  of  this  section: 

(i)  Solvent  destroyed  in  a  control 
device  You  may  use  a  control  device  to 
reduce  solvent  emissions  to  meet  the 
emission  standard.  The  use  of  a  control 
device  does  not  alter  the  emission  limit 
for  the  source.  If  you  use  a  control 
device  that  reduces  solvent  emissions 
through  destruction  of  the  solvent 
instead  of  recoverv'.  then  determine  the 
gallons  of  solvent  entering  the  control 
device  and  destroyed  there  during  each 
normal  operating  period.  All  solvent 
destroyed  in  a  c:ontrol  device  during  a 
normal  operating  period  can  be 
subtracted  from  the  total  solvent  loss. 
Examples  of  destriictive  emission 
control  devices  include  catalytic 
incinerators,  boilers,  or  flares.  Identify' 
and  d»!scribe  in  vnur  plan  for 
fiemonstrating  compliance  each  type  of 
reasonable  and  sound  measurement 
method  that  vou  use  to  quantify  the 
gallons  of  solvent  entering  and  exiting 
the  control  device  and  to  determine  the 
destruction  efficient  v  of  the  control 
device   You  may  use  ifesign  evaluations 
to  doc:ument  the  gallons  of  solvent 
destroyed  or  removed  by  the  control 
device  instead  of  performance  testing 
under  t?  ()M  7  of  the  (General  Provisions. 
The  design  evaluations  must  be  based 
on  the  pro(  edures  and  options 
described  in  §i^  fi;<.9H5(b)(l)(il  (A) 


through  (C)  or  §63.1 1,  as  appropriate. 
All  data,  assumptions,  and  procedures 
used  in  such  evaluations  must  be 
documented  and  must  be  available  for 
inspection.  If  you  use  performance 
testing  to  determine  solvent  flow  rate  to 
the  control  device  or  destruction 
efficiency  of  the  device,  follow  the 
procedures  as  outlined  in  §  63.997(e)(1) 
and  (2)  Instead  of  periodic  performance 
testing  to  demonstrate  continued  good 
operation  of  the  control  device,  you  may 
develop  a  monitoring  plan,  following 
the  procedures  outlined  in  §  63.988(c) 
and  using  operational  parametric 
measurement  devices  such  as  fern 
parameters,  percent  measurements  of 
lower  explosive  limits  (LELs),  and 
combustion  temperature. 

(ii)  Changes  in  solvent  working 
capacity.  In  records  you  keep  on-site, 
document  any  process  modifications 
resulting  in  changes  to  the  solvent 
working  capacity  in  vour  vegetable  oil 
production  process.  Solvent  working 
capacity  is  defined  in  §63.2872.  In 
general,  solvent  working  capacity  is  the 
volume  of  solvent  normally  retained  in 
solvent  recovery  equipment  such  as  the 
extractor,  desolventizer-toaster,  solvent 
storage,  working  tanks,  mineral  oil 
absorber,  condensers,  and  oil/solvent 
distillatifjii  system.  If  the  change  occurs 
during  a  normal  operating  period,  you 
must  determine  the  difference  in 
working  solvent  volume  and  make  a 
nne-time  documented  adjustment  to  the 
solvent  inventory'. 

(b)  Use  Equation  1  of  this  section  to 
determine  the  actual  solvent  loss 
occurring  from  your  affected  source  for 
all  normal  operating  periods  recorded 
within  a  calendar  month.  Equation  1  of 
this  section  follows: 


Monthly  Actual 

Solvent  Loss 

(gal) 


^  ( SOL Vh  -  SOL V(^  -^  SOL V^  ±  SOL V^  )  ( Eq.  1 ) 


1  I 


Where: 

SOLVb  =  Gallons  of  solvent  in  the 
inventory  at  the  beginning  of 


normal  operating  period  "i"  as 
determined  in  paragraph  (a)(3)  of 
this  section. 


SOLVi  =  Gallons  of  solvent  in  the 
inventory  at  the  end  of  normal 
operating  period  "i"  as  determined 
in  paragraph  (a)(3)  of  this  section. 
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SOLVr  =  Gallons  of  solvent  received 
between  the  beginning  and  ending 
inventory  dates  of  normal  operating 
period  "i"  as  determined  in 
paragraph  (a)(4)  of  this  section. 
SOLVa  =  Gallons  of  solvent  added  or 
removed  from  the  extraction  solvent 
inventory  during  normal  operating 
period  "i  '  as  determined  in 
paragraph  (a)(5)  of  this  section, 
n  =  Number  of  normal  operating  periods 
in  a  calendar  month, 
(c)  The  actual  solvent  loss  is  the  total 
solvent  losses  during  normal  operating 
periods  for  the  previous  12  operating 
months.  You  determine  your  actual 
solvent  loss  by  summing  the  monthly 
actual  solvent  losses  for  the  previous  12 
operating  months.  You  must  record  the 
actual  solvent  loss  by  the  end  of  each 
calendar  month  following  an  operating 
month.  Use  the  actual  solvent  loss  in 
Equation  2  in  §  63.2840  to  determine  the 
compliance  ratio.  Actual  solvent  loss 
does  not  include  losses  that  occur 
during  operating  status  periods  listed  in 
paragraphs  (c)(1)  through  (4)  of  this 
section.  If  any  one  of  these  four 
operating  status  periods  span  an  entire 
month,  then  the  month  is  treated  as 
nonoperating  and  there  is  no 
compliance  ratio  determination. 

(1)  Nonoperating  periods  as  described 
in  paragraph  (a)(2)(ii)  of  this  section. 

(2)  Initial  startup  periods  as  described 
in  §63. 2850(c)(2)  or  §63. 2850(d)(2). 

(3)  Malfunction  periods  as  described 
in  §  63.2850(e)(2). 

(4)  Exempt  operation  periods  as 
described  in  paragraph  (a)(2)(v)  of  this 
section. 


§  63.2854    How  do  I  determine  the  weighted 
average  volume  fraction  of  HAP  in  the 
actual  solvent  loss? 

(a)  This  section  describes  the 
information  and  procedures  you  must 
use  to  determine  the  weighted  average 
volume  fraction  of  HAP  in  extraction 
solvent  received  for  use  in  your 
vegetable  oil  production  process.  By  the 
end  of  each  calendar  month  following 
an  operating  month,  determine  the 
weighted  average  volume  fraction  of 
HAP  in  extraction  solvent  received 
since  the  end  of  the  previous  operating 
month.  If  you  have  determined  the 
monthly  weighted  average  volume 
fraction  of  HAP  in  solvent  received  for 
12  or  more  operating  months,  then  also 
determine  an  overall  weighted  average 
volume  fraction  of  HAP  in  solvent 
received  for  the  previous  12  operating 
months.  Use  the  volume  fraction  of  HAP 
determined  as  a  12  operating  months 
weighted  average  in  Equation  2  in 

§  63.2840  to  determine  the  compliance 
ratio. 

(b)  To  determine  the  volume  fraction 
of  HAP  in  the  extraction  solvent 
determined  as  a  1 2  operating  months 
weighted  average,  you  must  comply 
with  paragraphs  (b)(1)  through  (3)  of 
this  section: 

(1)  Record  the  volume  fraction  of  each 
HAP  comprising  more  than  1  percent  by 
volume  of  the  solvent  in  each  delivery 
of  solvent,  including  solvent  recovered 
from  off-site  oil.  To  determine  the  HAP 
content  of  the  materials  used  in  your 
operations,  the  reference  method  is  EPA 
Method  311  of  appendix  A  of  this  part. 
You  may  use  EPA  Method  311,  an 


approved  alternative  method,  or  any 
other  reasonable  means  for  determining 
the  HAP  content.  Other  reasonable 
means  of  determining  HAP  content 
include,  but  are  not  limited  to,  a 
material  safety  data  sheet  (MSDS)  or  a 
manufacturer's  hazardous  air  pollutant 
data  sheet.  You  are  not  required  to  test 
the  materials  that  you  use,  but  the 
Administrator  may  require  a  test  using 
EPA  Method  311  (or  an  approved 
alternative  method)  to  confirm  the 
reported  HAP  content.  However,  if  the 
results  of  an  analysis  by  EPA  Method 
3 1 1  are  different  from  the  HAP  content 
determined  by  another  means,  the  EPA 
Method  311  results  will  govern 
compliance  determinations. 

(2)  Determine  the  weighted  average 
volume  fraction  of  HAP  in  the 
extraction  solvent  each  operating 
month.  The  weighted  average  volume 
fraction  of  HAP  for  an  operating  month 
includes  all  solvent  received  since  the 
end  of  the  last  operating  month, 
regardless  of  the  operating  status  at  the 
time  of  the  delivery.  Determine  the 
monthly  weighted  average  volume 
fraction  of  HAP  by  summing  the 
products  of  the  HAP  volume  fraction  of 
each  delivery  and  the  volume  of  each 
delivery  and  dividing  the  sum  by  the 
total  volume  of  all  deliveries  as 
expressed  in  Equation  1  of  this  section. 
Record  the  result  by  the  end  of  each 
calendar  month  following  an  operating 
month.  Equation  1  of  this  section 
follows: 


Monthly  Weighted        Y  (Received 

Average  HAP  Content  _  _^ 

of  Extraction  Solvent  ~ 
(volume  fraction) 


Content, ) 


Total  Received 


(Eq.  1) 


Where: 

Received,  =  Gallons  of  extraction 
solvent  received  in  delivery  "i.  ' 

Content,  =  The  volume  fraction  of  HAP 
in  extraction  solvent  delivery  "i." 

Total  Received  =  Total  gallons  of 
extraction  solvent  received  since 
the  end  of  the  previous  operating 
month. 


h  =  Number  of  extraction  solvent 
deliveries  since  the  end  of  the 
previous  operating  month. 

(3)  Determine  the  volume  fraction  of 
HAP  in  your  extraction  solvent  as  a  1 2 
operating  months  weighted  average. 
When  your  source  has  processed  oilseed 
for  12  operating  months,  sum  the 
products  of  themonthly  weighted 
average  HAP  volume  fraction  and 


corresponding  volume  of  solvent 
received,  and  divide  the  sum  by  the 
total  volume  of  solvent  received  for  the 
12  operating  months,  as  expressed  by 
Equation  2  of  this  section.  Record  the 
result  by  the  end  of  each  calendar 
month  following  an  operating  month 
and  use  it  in  Equation  2  in  §  63.2840  to 
determine  the  compliance  ratio. 
Equation  2  of  this  section  follows: 


12 

1 2-Month  Weighted         Y  (Received 

Average  of  HAP  Content  _  j=j 

in  Solvent  Received 
(volume  fraction) 


Content,) 


Total  Received 


(Eq.  2) 
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Where: 

Received,  =  tJalloiis  of  extraction 

solvent  received  in  operatin^  month 
"i"  as  determined  in  .ucordance 
with  «»b3.2H5.Ma)(4). 

Content,  =  .^vera^c  volume  fraction  of 
HAF  in  extraction  solvent  received 
in  operating  month  "i"  as 
determined  in  accordance  with 

raragraph  (b)(1)  of  this  section 
Received  =  Total  gallons  of 
extraction  solvent  received  during 
the  previous  12  operating  months 

§  63.2855    How  do  I  determine  the  quantity 
of  oilseed  processed? 

By  th('  end  of  eai  h  calendar  month 
following  an  operating  month,  vou  must 
determine  the  tons  of  each  listed  oilseed 
proc:esse<l  for  the  operating  mimth.  The 
total  oilseed  processed  for  an  operating 
month  includes  the  total  of  eac:h  oilswd 
pruces.sed  during  all  normal  operating 
periods  that  occur  within  the  operating 
month.  If  vou  have  determined  the  tons 
of  oilseed  processed  for  12  or  more 
operating  months,  then  you  must  also 
determine  the  12  operating  months 
rolling  sum  of  each  type  oilseed 
processed  bv  summing  the  tons  of  each 
type  of  oilseed  processed  for  the 
previous  12  operating  months  The  12 
operating  months  rolling  sum  of  each 
type  of  oilseed  processed  is  used  to 
calculate  the  comjjliance  ratio  as 
described  in  «»H3.2H40, 

(a)  To  determine  the  tons  of  each  type 
of  oilsetul  processed  at  vour  source, 
follow  the  piocedures  in  vour  plan  for 
demonstrating  compliance  to  deternune 
the  items  in  paragraphs  (a)(1)  through 
(5)  of  this  secti(m: 

(1)  The  dates  that  ciffinc  each 
operntiriii  status  ptTitni  The  dates  that 
define  each  (jperating  status  period 


include  the  beginning  date  of  each 
calendar  month  and  the  date  of  any 
change  in  the  source  operating  status. 
The  dates  on  each  oilseed  inventory  log 
must  be  consistent  with  the  dates 
rec:orded  for  the  solvent  inventory'. 

(2)  Soune  operating  status.  You  must 
categorize  the  source  operation  for  each 
recorded  time  interval.  The  source 
operating  status  for  each  time  interval 
recorded  on  the  oilseed  inventory  for 
each  type  of  oilseeti  must  be  consistent 
with  the  operating  status  recorded  on 
the  solvent  inventory  logs  as  described 
in  §63. 2853(a)(2). 

(3)  Measuring  the  beginning  and 
ending  inventor,'  tor  each  oilseed.  You 
are  required  to  measure  and  record  the 
oilseed  inventory  on  the  beginning  and 
ending  (^ates  of  each  normal  operating 
})eriod  that  oi;curs  during  an  operating 
month  .^n  operating  month  is  any 
calendar  month  with  at  least  one  normal 
operating  period,  ^'ou  must  consistently 
follow  the  procedures  described  in  your 
pl.in  for  demonstrating  compliance,  as 
specified  in  §  63.2851,  to  determine  the 
oilseed  inventory,  and  maintain  readily 
available  records  of  the  oilseed 
inventory  as  'escribed  by 

tj  63.2862(c)(3). 

(4)  Tons  of  each  oilseed  received 
Record  the  type  of  oilseed  and  tons  of 
each  shipment  of  oilswnl  received  and 
added  to  vimr  onsite  storage. 

(5)  Oilseed  inventory  adjustments  In 
some  situations,  determining  the 
quantity  of  oilseed  processed  diret:tly 
from  the  measured  oilseed  inventory 
and  (juantity  of  oilseed  nnieived  is  not 
an  accurate  estimate  of  the  tons  of 
oilsf^ed  processed  for  use  in  determining 
compliance  ratios  For  example,  spoiled 
and  molded  oilseed  removed  from 
storage  but  nut  processed  by  yoiu  source 


will  result  in  an  overestimate  of  the 
quantity  of  oilseed  processed.  In  such 
t:ases.  you  must  adjust  the  oilseed 
inventon'  and  provide  a  justification  for 
the  adjustment.  Situations  that  may 
require  oilseed  inventory  adjustments 
include,  but  are  not  limited  to.  the 
situations  listed  in  paragraphs  (a)(5)(i) 
through  (v)  if  this  section: 

(i)  Oilseed  that  mold  or  otherwise 
become  unsuitable  for  processing. 

(ii)  Oilseed  you  sell  before  it  enters 
the  processing  operation. 

(iii)  Oilseed  destroyed  by  an  event 
such  as  a  process  malfunction,  fire,  or 
natural  disaster. 

(iv)  Oilseed  processed  through 
operations  prior  to  solvent  extractiim 
such  as  screening.  dehuUing.  cracking, 
drying,  and  conditioning;  but  that  are 
not  routed  to  the  solvent  extractor  for 
further  processing. 

(v)  Periodic  physical  measurements  of 
inventory.  For  example,  some  sources 
periodically  empty  oilseed  storage  silos 
to  physically  measure  the  current 
oilseed  inventorA'.  This  periodic 
measurement  procedure  typically 
results  in  a  small  inventory  correction. 
The  correcti(m  factor,  usually  less  than 
1  percent,  may  be  used  to  make  an 
adjustment  to  the  source's  oilseed 
inventory  that  was  estimated  previously 
with  indirect  measurement  techniques. 
To  make  this  adjustment,  your  plan  for 
demonstrating  compliance  must  provide 
for  sut:h  an  adjustment. 

(b)  I  'se  Equation  1  of  this  section  to 
determine  the  quantity  of  each  oilseed 
type  processed  at  your  affected  source 
during  normal  operating  periods 
recorded  within  a  calendar  month. 
Equation  1  of  this  sectiim  follows: 


Monthly  Quantity 
of  Each  Oilseed 
Processed  (tuns) 


5^(SEHDh  -  SEED,  +  SEED,<  ±  .SEED^  )        ( F-q    I ) 


n    I 


Where: 

.SEEDb  =  Tons  of  oilseed  iii  the 
inventory  at  the  beginning  of 
normal  oper.iting  period  "i"  as 
deteriiiiniul  in  a<:(:ordaiice  with 
paragraph  (a)(3)  of  this  section 

SEEDh  =  Tims  of  oilseed  in  the 

inventory  at  the  end  of  normal 
operating  period  "i"  as  determined 
in  accordance  with  paragraph  (a)(3) 
of  this  section 

SEEDk  =  Tons  of  oil.seed  received 

during  normal  operating  period   "i" 
as  determined  in  ai cordance  with 
paragraph  (a)(4)  of  this  section. 

.SEED.\  =  Tons  of  oilseed  added  or 

removed  from  the  oilseed  inventory 


during  normal  operating  period  "i" 
as  determined  in  accordance  with 
paragraph  (a)(5)  of  this  section, 
n  -  Number  of  normal  operating  periods 
in  the  calendar  month  during  which 
this  type  oilseed  was  processed, 
(c)  The  quantify  of  each  oilse«>d 
processed  is  the  total  tons  of  each  type 
of  listed  oilseed  processed  during 
normal  operating  periods  in  the 
previous  12  operating  months.  You 
determine  the  tons  of  each  oilseed 
processed  by  summing  the  monthly 
({iiantitv  of  each  oilse«'d  processed  for 
each  oilseed  for  the  previous  12 
operating  months  You  must  re( ord  the 
12  operating  months  (juantity  of  each 


type  of  oilseed  processed  by  the  end  of 
each  calendar  month  following  an 
operating  month.  Use  the  12  operating 
months  quantity  of  each  type  of  oilseed 
processed  to  determine  the  compliance 
ratio  as  described  in  §  63.2840.  The 
quantity  of  oilseed  processed  does  not 
include  oilseed  processed  during  the 
operating  status  periods  in  paragraphs 
(c)(1)  through  (4)  of  this  section.  If  any 
one  of  these  four  operating  status 
periods  span  an  entire  calendar  month, 
then  the  calendar  month  is  treated  as  a 
nonoperating  month  and  there  is  no 
compliance  ratio  determinatitm. 

(1)  Nonoperating  periods  as  described 
in  §63.2853  (a)(2)(ii). 
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(2)  Initial  startup  periods  as  described 
in  §  63.2850(c)(2)  or  (d)(2). 

(3)  Malfunction  periods  as  described 
in  §  63.2850(e)(2). 

(4)  Exempt  operation  periods  as 
described  in  §63.2853(a)(2)(v). 

Notifications,  Reports,  and  Records 

§  63.2860    What  notifications  must  I  submit 
and  when? 

You  must  submit  the  one-time 
notifications  listed  in  paragraphs  (a) 
through  (d)  of  this  section  to  tlie 
responsible  agency: 

(a)  Initial  notification  for  existing 
sources.  For  an  existing  source,  submit 
an  initial  notification  to  the  responsible 
agency  of  this  subpart  no  later  than  120 
days  after  the  effective  date  of  this 
subpart.  In  the  notification,  include  the 
items  in  paragraphs  (a)(1)  through  (5)  of 
this  section: 

(1)  The  name  and  address  of  the 
ovner  or  operator. 

(2)  The  physical  address  of  the 
vegetable  oil  production  process. 

(3)  Identification  of  the  relevant 
standard,  such  as  the  vegetable  oil 
production  NESHAP  in  this  subpEut, 
and  compliance  date. 

(4)  A  brief  description  of  the  source 
including  the  types  of  listed  oilseeds 
processed,  nominal  operating  capacity, 
and  type  of  desolventizer(s)  used. 

(5)  A  statement  designating  the  source 
as  a  major  source  of  HAP  or  a 
demonstration  that  the  source  meets  the 
definition  of  an  area  source.  An  area 
source  is  a  source  that  is  not  a  major 
source  and  is  not  collocated  within  a 
plant  site  with  other  sources  that  are 
individually  or  collectively  a  major 
source. 

(b)  Initial  notifications  for  new  and 
reconstructed  sources.  New  or 
reconstructed  sources  must  submit  a 
series  of  notifications  before,  during, 
and  after  source  construction  per  the 
schedule  listed  in  §  63.9  of  the  General 
Provisions.  The  information 
requirements  for  the  notifications  are 
the  same  as  those  listed  in  the  General 
Provisions  with  the  exceptions  listed  in 
paragraphs  (b)(1)  and  (b)(2)  of  this 
section: 

(1)  The  application  for  approval  of 
construction  does  not  require  the 
specific  HAP  emission  data  required  in 
§§63.5(d){l)(ii){H),63.5(d)(l)(iii), 
63.5(d)(2)  and  63.5(d)(3)(ii).  The 
application  for  approval  of  construction 
would  include,  instead,  a  brief 
description  of  the  source  including  the 
types  of  listed  oilseeds  processed, 
nominal  operating  capacity,  and  type  of 
desolventizer(s)  used. 

(2)  The  notification  of  actual  startup 
date  must  also  include  whether  you 


have  elected  to  operate  under  an  initial 
startup  period  subject  to  §  63.2850(c)(2) 
and  provide  an  estimate  and 
justification  for  the  anticipated  duration 
of  the  initial  startup  period. 

(c)  Significant  modification 
notifications.  Any  existing  or  new 
source  that  plans  to  undergo  a 
significant  modification  as  defined  in 
§  63.2872  must  submit  two  reports  as 
described  in  paragraphs  (c)(1)  and  (c)(2) 
of  this  section: 

(1)  Initial  notification.  You  must 
submit  an  initial  notificadon  to  the 
responsible  agency  of  this  subpart  30 
days  prior  to  initial  startup  of  the 
significantly  modified  source.  The 
initial  notification  must  demonstrate 
that  the  proposed  changes  qualify  as  a 
significant  modification.  The  initial 
notification  must  include  the  items  in 
paragraphs  (c)(l)(i)  and  (c)(l){ii)  of  this 
section: 

(i)  The  expected  startup  date  of  the 
modified  source. 

(ii)  A  description  of  the  significant 
modification  including  a  list  of  the 
equipment  that  will  be  replaced  or 
modified.  If  the  significant  modification 
involves  changes  other  than  adding  or 
replacing  extractors,  desolventizer- 
toasters  (conventional  and  specialty), 
.  and  meal  dryer-coolers,  then  you  must 
also  include:  the  fixed  capital  cost  of  the 
new  components  expressed  as  a 
percentage  of  the  fixed  capital  cost  to 
build  a  comparable  new  vegetable  oil 
production  process,  supporting 
documentation  for  the  cost  estimate, 
and  documentation  that  the  proposed 
changes  will  significantly  affect  solvent 
losses. 

(2)  Notification  of  actual  startup.  You 
must  submit  a  notification  of  actual 
startup  date  within  15  days  after  initial 
startup  of  the  modified  source.  The 
notification  must  include  the  items  in 
paragraphs  (c)(2)(i)  through  (iv)  of  this 
section: 

(i)  The  initial  startup  date  of  the 
modified  source. 

(ii)  An  indication  whether  you  have 
elected  to  operate  under  an  initial 
startupperiod  subject  to  §  63.2850(d)(2). 

(iii)  Tne  anticipated  duration  of  any 
initial  startup  period. 

(iv)  A  justification  for  the  anticipated 
duration  of  any  initial  startup  period. 

(d)  Notification  of  compliance  status. 
As  an  existing,  new,  or  reconstructed 
source,  you  must  submit  a  notification 
of  compliance  status  report  to  the 
responsible  agency  no  later  than  60  days 
after  determining  your  initial  1 2 
operating  months  compliance  ratio.  If 
you  are  an  existing  source,  you 
generally  must  submit  this  notification 
no  later  than  [50  calendar  months  after 
promulgation  of  these  NESHAP]  (36 


calendar  months  for  compliance,  12 
operating  months  to  record  data,  and  2 
calendar  months  to  complete  the 
report).  If  you  are  a  new  or 
reconstructed  source,  the  notification  of 
compliance  status  is  generally  due  no 
later  than  20  calendar  months  after 
initial  startup  (6  calendar  months  for  the 
initial  startup  period.  12  operating 
months  to  record  data,  and  2  calendar 
months  to  complete  the  report).  The 
notification  of  compliance  status  must 
contain  the  items  in  paragraphs  (d)(1) 
through  (6)  of  this  section: 

(1)  The  name  and  address  of  the 
owner  or  operator. 

(2)  The  physical  address  of  the 
vegetable  oil  production  process. 

(3)  Each  listed  oilseed  type  processed 
during  the  previous  12  operating 
months. 

(4)  Each  HAP  identified  under 
§  63.2854(a)  as  being  present  in 
concentrations  greater  than  1  percent  bv 
volume  in  each  delivery  of  solvent 
received  during  the  1 2  operating  months 
period  used  for  the  initial  compliance 
determination. 

(5)  A  statement  designating  the  source 
as  a  major  source  of  HAP  or  a 
demonstration  that  the  source  qualifies 
as  an  area  source.  An  area  source  is  a 
source  that  is  not  a  major  source  and  is 
not  collocated  within  a  plant  site  with 
other  sources  that  are  individually  or 
collectively  a  major  source. 

(6)  A  compliance  certification 
indicating  whether  the  source  complied 
with  all  of  the  requirements  of  this 
subpart  throughout  the  12  operating 
months  used  for  the  initial  source 
compliance  determination.  This 
certification  must  include  a  certification 
of  the  items  in  paragraphs  (d)(6)(i) 
through  (iii)  of  this  section: 

(i)  The  plan  for  demonstrating 
compliance  (as  described  in  §63.2851) 
and  SSM  plan  (as  described  in 
§  63.2852)  are  complete  and  available  on 
site  for  inspection. 

(ii)  You  are  following  the  procedures 
described  in  the  plan  for  demonstrating 
compliance. 

(iii)  The  compliance  ratio  is  less  than 
or  equal  to  1.00. 

§  63.2861     What  reports  must  I  submit  and 
wtten? 

After  the  initial  notifications,  you 
must  submit  the  reports  in  paragraphs 
(a)  through  (d)  of  this  section  to  the 
responsible  agency  of  this  subject  at  the 
appropriate  time  intervals: 

(a)  Annual  Compliance  Certifications. 
The  first  annual  compliance 
certification  is  due  12  calendar  months 
after  you  submit  the  Notification  of 
Compliance  Status.  Each  subsequent 
armual  compliance  certification  is  due 
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12  calendar  months  after  thu  previous 
annual  compliance  certification.  The 
annual  compliance  certification 
provides  the  compliance  status  for  each 
operating  month  during  the  12  calendar 
months  period  ending  80  days  prior  to 
the  date  on  which  the  report  is  due. 
Include  the  information  in  paragraphs 
{a)(l)  through  (a)(S)  of  this  section  in  the 
annual  certification: 

(1)  The  name  and  address  of  the 
owner  or  operator 

(2)  The  pnysical  address  of  the 
vegetable  oil  production  prof;ess. 

(3)  Each  listed  oilseed  type  proces.sed 
during  the  12  calendar  months  period 
covered  by  the  report 

(4)  Each  HAP  identified  under 
§  63.2854(a)  as  being  present  in 
concentrations  greater  than  1  percent  by 
volume  in  each  delivery  of  solvent 
received  during  the  12  calendar  months 
period  covered  by  the  report. 

(5)  A  statement  designating  the  source 
as  a  major  source  of  HAP  or  a 
demonstration  the  source  qualifies  as  an 
area  source.  An  area  sourc:e  is  a  source 
that  is  not  a  major  source  and  is  not 
collocated  within  a  plant  site  with  other 
sources  that  are  individually  or 
collectively  a  major  source. 

(6)  A  compliance  c;ertification  to 
indicate  whether  the  source  was  in 
compliance  for  each  compliance 
determination  made  during  the  12 
calendar  months  period  covered  by  the 
report.  For  each  such  compliance 
determination,  you  must  include  a 
certification  of  the  items  in  paragraphs 
(a)(6)(i)  through  (iii)  of  this  section: 

(i)  You  are  following  the  procedures 
described  in  the  plan  for  demonstrating 
compliance. 

(ii)  The  compliance  ratio  is  less  than 
or  equal  to  1.00. 

(b)  Deviation  notification  report. 
Submit  a  deviation  report  for  each 
compliance  determination  you  make  in 
which  the  compliance  ratio  exceeds 
1.00  as  determined  under  §60. 2840((:) 
Submit  the  deviation  report  by  the  end 
of  the  month  following  the  c;alendar 
month  in  which  vou  determined  the 
deviation.  The  deviation  notification 
report  must  include  the  items  in 
paragraphs  (b)(1)  through  (b)(4)  of  this 
section: 

(1)  The  name  and  address  of  the 
owner  or  operator 

(2)  The  phvsical  addn?ss  of  the 
vegetable  oil  produ(:fit)n  process. 

(3)  Each  oilseed  type  processed 
during  the  12  operating  months  period 
for  which  vou  deterniiiied  the  deviation. 

(4)  The  c:oinplian( :e  ratio  comprising 
the  deviation.  You  may  redui;e  the? 
frequency  of  submittal  of  the  Deviation 
Notification  Report  if  the  responsiblt! 
agency  of  this  subject  does  not  object  as 


provided  in  t»63.10{e)(3)(iii)  of  the 
General  Provisions. 

(c)  Periodic  startup,  shutdown,  and 
malfunction  report.  If  you  choose  to 
operate  vour  source  under  an  initial 
startup  period  subject  to  «i  63. 2830(c)(2) 
or  t)  63.2850(d)(2)  or  a  malfunction 
period  subject  to  «» 63.2850(e)(2).  you 
must  submit  a  periodic  SSM  report  by 
the  end  of  the  calendar  month  following 
each  month  in  which  the  initial  startup 
period  or  malfunction  period  occurred. 
The  periodic  SSM  report  must  include 
the  items  in  paragraphs  (c)(1)  through 
(c)(3)  of  this  section: 

( 1 )  The  name,  title,  and  signature  of 
a  source's  responsible  official  who  is 
certifying  that  the  report  accurately 
states  that  all  actions  taken  during  the 
initial  startup  or  malfunction  period 
were  c:onsistent  with  the  SSM  plan. 

(2)  A  description  of  events  occurring 
during  the  time  period,  the  date  and 
duration  of  the  events,  and  reason  the 
time  interval  qualifies  as  an  initial 
startup  period  or  malfunction  period. 

(3)  An  estimate  of  the  solvent  loss 
during  the  initial  startup  or  malfunction 
period  with  supporting  documentation. 

(d)  Immediate  SSM  Reports.  If  you 
handle  a  SSM  during  an  initial  startup 
period  subject  to  §  63.2850(c)(2)  or 

§  63.2850(d)(2)  or  a  malfunction  period 
subject  to  §  63.2850(e)(2)  differently 
from  procedures  in  the  SSM  plan,  then 
you  must  submit  an  immediate  SSM 
report.  Immediate  SSM  reports  consist 
of  a  telephone  call  or  facsimile 
transmission  to  the  responsible  agency 
within  2  working  days  after  starting 
actions  inconsistent  with  the  SSM  plan, 
followed  by  a  letter  within  7  working 
days  after  the  end  of  the  event.  The 
letter  must  include  the  items  in 
paragraphs  (d)(1)  through  (d)(3)  of  this 
se{:tion: 

(1)  The  name,  title,  and  signature  of 
a  source's  responsible  official  who  is 
certifying  the  accuracy  of  the  report,  an 
explanation  of  the  event,  and  the 
reasons  for  not  following  the  SSM  plan. 

(2)  A  description  and  date  of  the  SSM 
event,  its  duration,  and  reason  it 
qualifies  as  a  SSM. 

(3)  An  estimate  of  the  solvent  loss  for 
the  duration  of  the  SSM  event  with 
supporting  documentation. 

§  63.2862    What  records  must  I  keep? 

(a)  You  must  satisfy  the  recordkeeping 
re(|uirements  of  this  section  by  the 
compliance  date  for  your  source 
specified  in  Table  1  in  'J63.2H34. 

(h)  Prepare  a  plan  for  demonstrating 
complianct!  (as  described  in  t?  63.2851) 
and  a  SSM  plan  (as  d(!scribed  in 
'5  63.2852)   In  these  two  plans,  describe 
the  procedures  you  will  follow  in 
obtaining  and  recording  data,  and 


determining  compliance  under  normal 
operations  or  a  SSM  subject  to 
§  63.2850(c)(2)  or  §  63.2850(d)(2)  initial 
startup  period  or  the  §  63.2850(e)(2) 
malfunction  period.  Complete  both 
plans  before  the  compliance  date  for 
your  source  and  keep  them  on-site  and 
readily  available  as  long  as  the  source  is 
operational. 

(c)  If  your  source  processes  any  listed 
oilseed,  record  the  items  in  paragraphs 
(c)(1)  through  (c)(5)  of  this  section: 

(1)  For  the  solvent  inventory,  record 
the  information  in  paragraphs  (c)(l)(i) 
through  (vii)  of  this  section  in 
accordance  with  your  plan  for 
demonstrating  compliance: 

(i)  Dates  that  define  each  operating 
status  period  during  a  calendar  month. 

(ii)  The  operating  status  of  your 
source  such  as  normal  operation, 
nonoperating,  initial  startup  period, 
malfunction  period,  or  exempt 
operation  for  each  recorded  time 
interval. 

(iii)  Record  the  gallons  of  extraction 
solvent  in  the  inventory  on  the 
beginning  and  ending  dates  of  each 
normal  operating  period. 

(iv)  The  gallons  of  all  extraction 
solvent  received,  purchased,  and 
recovered  during  each  calendar  month. 

(v)  All  extraction  solvent  inventory 
adjustments,  additions  or  subtractions. 
You  must  document  the  reason  for  the 
adjustment  and  justify  the  quantity  of 
the  adjustment. 

(vi)  The  total  solvent  loss  for  each 
calendar  month,  regardless  of  the  source 
operating  status. 

(vii)  The  actual  solvent  loss  in  gallons 
for  each  operating  month. 

(2)  For  tne  weighted  average  volume 
fraction  of  HAP  in  the  extraction 
solvent,  you  must  record  the  items  in 
paragraphs  (c)(2)(i)  through  (iii)  of  this 
section: 

(i)  The  gallons  of  extraction  solvent 
received  in  each  delivery. 

(ii)  The  volume  fraction  of  each  HAP 
exceeding  1  percent  by  volume  in  each 
delivery  of  extraction  solvent. 

(iii)  The  weighted  average  volume 
fraction  of  HAP  in  extraction  solvent 
received  since  the  end  of  the  last 
operating  month  as  determined  in 
accordance  with  §  63.2854(b)(2). 

(3)  For  each  type  of  oilseed  processed, 
record  the  items  in  paragraphs  (c)(3)(i) 
through  (vi)  of  this  section,  in 
accordance  with  your  plan  for 
demonstrating  compliance: 

(i)  The  dates  that  define  each 
operating  status  period.  These  dates 
must  be  the  same  as  the  dates  entered 
for  the  extraction  solvent  inventor\'. 

(ii)  The  operating  status  of  your 
source  such  as  normal  operation, 
nonoperating,  initial  startup  period. 
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malfunction  period,  or  exempt 
operation  for  each  recorded  time 
interval.  On  the  log  for  each  type  of 
oilseed  that  is  not  being  processed 
during  a  normal  operating  period,  you 
must  record  which  type  of  oilseed  is 
being  processed  in  addition  to  the 
source  operating  status. 

(iii)  The  oilseed  inventory-  for  the  type 
of  oilseed  being  processed  on  the 
beginning  and  ending  dates  of  each 
normal  operating  period. 

(iv)  The  tons  of  each  type  of  oilseed 
received  at  the  affected  source  each 
normal  operating  period. 

(v)  All  oilseed  inventory'  adjustments, 
additions  or  subtractions  for  normal 
operating  periods.  You  must  document 
the  reason  for  the  adjustment  and  justify' 
the  quantity  of  the  adjustment. 

(vi)  The  tons  of  each  type  of  oilseed 
processed  during  each  operating  month. 

(d)  After  your  source  has  processed 
oilseed  for  12  operating  months,  and 
you  are  not  operating  during  an  initial 
startup  period  as  described  in 
§  63.2850(c)(2)  or  §  63.2850(d)(2),  or  a 
malfunction  period  as  described  in 
§  63.2850(e)(2),  record  the  items  in 
paragraphs  (d)(1)  through  (5)  of  this 
section  by  the  end  of  the  calendar 
month  following  each  operating  month: 

(1)  The  12  operating  month  rolling 
sum  of  the  actual  solvent  loss  in  gallons 
as  described  in  §  63.2853(c). 


(2)  The  weighted  average  volume 
fraction  of  HAP  in  extraction  solvent 
received  for  the  previous  12  operating 
months  as  described  in  §  63.2854(b)(3). 

(3)  The  12  operating  months  rolling 
sum  of  each  type  of  oilseed  processed  at 
the  affected  source  in  tons  as  described 
in  §  63.2855(c). 

(4)  A  determination  of  the  compliance 
ratio.  Using  the  values  from  §§63.2853, 
63.2854,  63.2855,  and  Table  1  in 

§  63.2840,  calculate  the  compliance 
ratio  using  Equation  2  in  §63.2840. 

(5)  A  statement  of  whether  the  source 
is  in  compliance  with  all  of  the 
requirements  of  this  subpart.  This 
includes  a  determination  of  whether 
you  have  met  all  of  the  applicable 
requirements  in  §63.2850. 

(e)  For  each  SSM  event  subject  to  an 
initial  startup  period  as  described  in 
§  63.2850(c)(2)  or  §  63.2850(d)(2),  or  a 
malfunction  period  as  described  in 
§  63.2850(e)(2),  record  the  items  in 
paragraphs  (e)(1)  through  (3)  of  this 
section  by  the  end  of  the  calendar 
month  following  each  month  in  which 
the  initial  startup  period  or  malfunction 
period  occurred: 

(1)  A  description  and  date  of  the  SSM 
event,  its  duration,  and  reason  it 
qualifies  as  an  initial  startup  or 
malfunction. 

(2)  An  estimate  of  the  solvent  loss  in 
gallons  for  the  duration  of  the  initial 


startup  or  malfunction  period  with 
supporting  documentation. 

(3)  A  checklist  or  other  mechanism  to 
indicate  whether  the  SSM  plan  was 
followed  during  the  initial  startup  or 
malfunction  period. 

§  63.2863    In  what  form  and  how  long  must 
I  keep  my  records? 

(a)  Your  records  must  be  in  a  form 
suitable  and  readily  available  for  review 
in  accordance  with  §63. 10(b)(1)  of  the 
General  Provisions. 

(b)  As  specified  in  §63. 10(b)(1)  of  the 
General  Provisions,  you  must  keep  each 
record  for  5  years  following  the  date  of 
each  occurrence,  measurement, 
maintenance,  corrective  action,  report, 
or  record. 

(c)  You  must  keep  each  record  on  site 
for  at  least  2  years  after  the  date  of  each 
occurrence,  measurement,  maintenance, 
corrective  action,  report,  or  record,  in 
accordance  with  §  63.10(b)(1)  of  the 
General  Provisions.  You  can  keep  the 
records  offsite  for  the  remaining  3  vears. 

Other  Requirements  and  Information 

§  63.2870    What  parts  of  the  General 
Provisions  apply  to  me? 

Table  1  of  this  section  shows  which 
parts  of  the  General  Provisions  in 
§§63.1  through  63.13  apply  to  vou. 
Table  1  of  §  63.2870  follows: 


Table  1  of  §  63.2870.— Applicability  of  40  CFR  Part  63,  Subpart  A,  to  40  CFR  Part  63,  Subpart  GGGG 

' ~ r ^ ■ ^ 

General  provisions    ' 
citation 


Subject  of  citation 


Brief  descnption  of  requirement 


Applies  to 
subpart 


Explanation 


1  §63.1 

2  §63.2 

3  §63.3 

4  §634 

5  §63.5 


Applicability 


Definitions 

Units  and  Abbreviations 


Yes. 


Prohibited  Activities  and  Cir- 
cumvention. 
Construction/Reconstruction 


Initial  Applicability  Determination;  Ap- 
plicability After  Standard  Estath 
llshed:  Permit  Requirements:  Ex- 
tensions, Notifications. 

Definitions  for  Pari  63  standards  '  Yes  Except  as  specifically  provided  in  this 

subpart. 
Units  and  abbreviations  for  Part  63  |  Yes. 
i      standards 

\  Prohibited      Activities;      Compliance    Yes. 
date;  Circumvention,  Severability 
Applicability;  Applications;  Approvals       Yes 


6.  §63.5(c)  [Resen/ed]. 

7.  §  63.5(d)  (1)(ii)  j  Application  for  Approval 
(H). 

8.  §63.5(d)(1)(i)  ..  '  [Reserved]. 


Type  and  quantity  of  HAP,  operating  ,  No 
parameters. 


Except  tor  paragraphs  of  §63  5  as 
listed  in  this  table 

All  sources  emit  HAP.  Subpart 
GGGG  does  not  require  control 
from  specific  emission  points. 
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Table  1  of  §63.2870.— Applicability  of  40  CFR  Part  63,  Subpart  A,  to  40  CFR  Part  63.  Subpart  GGGG— 

Continued 


General  provisions 
citation 


9    §63  5(d)(1)(m), 
(d)(2).  (d)(3)(ii) 


10    §63  6 


11  §63  6(b)(1)- 
(3) 

12  §63  6(b)(6) 

13  §63  6(c)(3)- 
(c)(4) 

14  §63  6(d)  

15  §63  6(e)  


21     §63  8 


16  §63  6(f)-(g) 

17  §63  6(h)  

18  §63  6(1)    

19  §63  6(j)    

20  §63  7   


Subiect  of  citation 


Applicability  ot  GP 


Compliance  dates   new  and 
reconstructed  sources 

[Resen/ed] 
[Reserved] 

(Reserved] 

Operation  and  maintenance 
requirements 

Compliance  with  Nonopacity 
Emission  Standards  Ex- 
cept During  SSM 

Opacity/Visible  Emission 
(VE)  Standards 

Compliance  Extension 


Presidential  Compliance  Ex- 
emption 

Performance  Testing  Re- 
quirements 


Monitoring  Requirements 


Bnef  descnption  of  requirement 


Applies  to 
subpart 


Explanation 


Application  for  approval 


No 


Applicability  ot  GP  Yes 

No  . 


Yes 


Comply  with  emission  standards  at  all     No 
times  except  during  SSM 


No 


The  requirements  of  ttie  application 
for  approval  for  new.  reconstructed 
and  significantly  modified  sources 
are  descnbed  in  §63  2860  (b)  and 
(c)  of  subpart  GGGG  General  pro- 
vision requirements  for  identifica- 
tion of  HAP  emission  points  or  esti- 
mates of  actual  emissfons  are  not 
required  Descnptions  of  control 
and  methods,  and  the  estimated 
and  actual  control  efficiency  of 
such  do  not  apply  Requirements 
for  descnbing  control  equipment 
and  the  estimated  and  actual  con- 
trol efficiency  of  such  equipment 
apply  only  to  control  equipment  to 
which  the  subpart  GGGG  require- 
ments for  quantrlying  solvent  de- 
stroyed by  an  add-on  control  de- 
vice would  be  applicable 

Except  tor  paragraphs  of  §63  6  as 
listed  in  this  table 

Section  63  2834  of  Subpart  GGGG 
specifies  the  compliance  dates  for 
new  and  reconstructed  sources 


Implement  your  SSM  plan,  as  speci- 
fied in  §63  2851  of  subpart  GGGG 

Subpart  GGGG  does  not  have  non- 
opacity  requirements 

Subpart  GGGG  has  no  opacity  or  vis- 
ual emission  standards 


Procedures   and   criteria   for   respon-     Yes 

sible   agency   to   grant   compliance 

extension 
President    may    exempt    source    cat-     Yes 

egory  from  requirement  to  comply 

with  subpart 
Schedule,     conditions,      notifications     Yes 

and  procedures. 


22    §63  9       Notification  Requirements  Applicability  and  state  delegation 


No 


Yes 


23    §63  9(b)(2) 


24    §63  9(b)  (3)- 
(5) 


25  §63  9(e) 

26  §63  9(f) 


Notification  Requirements 


Notification  Requirements 


Initial  notification  requirements  for  ex-     No 
isting  sources 


Notification    requirement    for    certain     Yes 
new/reconstructed  sources 


Notification  of  Performance  Notify    responsible    agency    60    days     Yes 

Test  ahead 

Notification  of  VEyOpacity  Notify    responsible    agency    30    days     No 

Obsen/ations  ahead 


Subpart  GGGG  requires  perfonnance 
testing  only  if  the  source  applies 
additional  control  that  destroys  sol- 
vent Section  632850(a)(6)  re- 
quires sources  to  follow  the  per- 
formance testing  guidelines  of  the 
General  Provisions  if  a  control  is 
added 

Subpart  GGGG  does  not  require 
monitonng  other  than  as  specified 
therein 

Except  for  paragraphs  of  §63.9  as 
listed  in  this  table 

Section  63  2860(a)  of  subpart  GGGG 
specifies  the  requirements  of  the 
initial  notification  for  existing 
sources 

Except  the  information  requirements 
differ  as  descnbed  in  §  63.2860(b) 
of  subpart  GGGG 

Applies  only  rf  performance  testing  is 
performed. 

Subpart  GGGG  has  no  opacity  or  vis- 
ual emission  standards 
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Table  1  of  §63.2870.— Applicability  of  40  CFR  Part  63,  Subpart  A, 

Continued 


TO  40  CFR  Part  63,  Subpart  GGGG— 


General  provisions 
citation 


Subject  of  citation 


Brief  descnption  of  requirement 


Applies  to 
subpart 


Explanation 


27  §63  9(g) 

28  §63  9(h) 

29  §63  10  

30  §63  10(b)(2)(i) 


31     §6310(b)(2) 

(ii)-(iii). 


Additional  Notifications 
When  Using  a  Continuous 
Monitoring  System  (CMS) 

Notification  of  Compliance 
Status 

Recordkeeping/Reporting 


Notification  of  performance  evalua- 
tion: Notification  using  COMS  data: 
Notification  that  exceeded  cnterion 
for  relative  accuracy 

Contents  


Scliedule  for  Reporting,  record  stor- 
age 
Recordkeeping    Record  SSM  event  


No 

No  . 

Yes 
Yes 


Recordkeeping    '  Malfunction  of  air  pollution  equipment      No 


32    §63  10(b)(2)(vi)     Recordkeeping  CMS  recordkeeping 


33    §63  10(b)(2)  Recordkeeping  Conditlo^s  of  performance  test 

(viii)-(ix). 


34    §63  10(b)(2) 
(x)-(xii) 


35  §63 10(c)  Recordkeeping 

36  §63  10(d)(2)  Reporting  


Recordkeeping  CMS,  performance  testing,  and  opac- 
ity and  visible  emissions  observa- 
tions recordkeeping. 
Additional  CMS  recordkeeping  


No  . 

Yes 


Reporting  performance  test  results 


37  §63  10(d)(3) 

38  §63  10(d)(4) 

39  §63  10(d)(5) 


Reporting  |  Reporting  opacity  or  VE  observations 


Reporting 


Progress  reports 


Reporting  :  SSM  reporting 


40    §63. 10(e)  j  Reporting 


41    §63  11   I  Control  Device  Require- 
ments. 


Additional  CMS  reports 
!  Requirements  for  flares 


42.  §6312 

43  §63  13 

44  §63.14 


State  Authority  and  Delega-      State  authority  to  enforce  standards 

tions. 
State/Regional  Addresses  ..   ;  Addresses    where    reports,    notifica- 
tions, and  requests  are  sent 
Incorporation  by  Reference     !  Test    methods    incorporated    by    ref- 
erence. 
Public  and  confidential  information  .... 


45.  §63.15  j  Availability  of  information 

and  confidentiality. 


No 

No  . 
Yes 
No  . 
Yes 
No  . 

No  . 
Yes 

Yes 
Yes 
Yes. 
Yes 


Suboart  GGGG  has  no  CMS  require- 
ments 


Section  63.2860(d)  of  subpart  GGGG 
specifies  requirements  for  the  notifi- 
cation of  compliance  status 

Except  for  paragraphs  of  §63  10  as 
listed  in  this  table 

Applicable  to  penods  when  sources 
must  implement  their  SSM  plan  as 
specified  in  subpart  GGGG 

Applies  only  if  air  pollution  control 
equipment  has  been  added  to  the 
process  and  is  necessary  tor  the 
source  to  meet  the  emission  limit 

Subpart  GGGG  has  no  CMS  require- 
ments 

Applies  only  if  performance  tests  are 
performed  Subpart  GGGG  does 
not  have  any  CMS  opacity  or  visi- 
ble emissions  observation  require- 
ments 

Subpart  GGGG  does  not  require 
CMS 

Subpart  GGGG  does  not  require 
CMS. 

Applies  only  if  perfonnance  testing  is 
performed. 

Subpart  GGGG  has  no  opacity  or 
visible  emission  standards 

Applies  if  a  condition  of  compliance 
extension. 

Section  63.2861  (c)  and  (d)  of  sub- 
part GGGG  specifies  SSM  report- 
ing requirements 

Subpart  GGGG  does  not  require 
CMS. 

Applies  only  if  your  source  uses  a 
flare  to  control  solvent  emissions 
Subpart  GGGG  does  not  require 
flares. 


§  83.2871     Who  administers  this  subpart? 

(a)  This  subpart  can  be  administered 
by  us,  the  U.S.  EPA,  or  a  delegated 
authority  such  as  your  State,  local,  or 
tribal  agency.  If  the  U.S.  EPA 
Administrator  has  delegated  authority  to 
your  State,  local,  or  tribal  agency,  then 
that  agency  has  the  authority  to 
administer  and  enforce  this  regulation. 
You  should  contact  your  U.S.  EPA 
Regional  Office  to  find  out  if  the 
authority  to  implement  and  enforce  this 


regulation  is  delegated  to  your  State, 
local,  or  tribal  agency. 

fb)  In  delegating  implementation  and 
enforcement  authority  of  this  subpart  to 
a  State,  local,  or  tribal  agency  under 
subpart  E  of  this  part,  the  authorities 
contained  in  paragraph  (c)  of  this 
section  are  retained  by  the 
Administrator  of  U.S.  EPA  and  are  not ' 
transferred  to  the  State,  local,  or  tribal 
agency. 

(c)  The  authorities  that  will  not  be 
delegated  to  State,  local,  or  tribal 
agencies  are  as  follows: 


(1)  Approval  of  alternative  nonopacity 
emissions  standards  under  §  63.6(g). 

(2)  Approval  of  alternative  opacity 
standards  under  §  63.6(h)(9). 

(3)  Approval  of  major  alternatives  to 
test  methods  under  §63.7(e)(2)(ii)  and 
(f)  and  as  defined  in  §  63.90. 

(4)  Approval  of  major  alternatives  to 
monitoring  under  §  63.8(f)  and  as 
defined  in  §63.90. 

(5)  Approval  of  major  alternatives  to 
recordkeeping  and  reporting  under 

§  63.10(f)  and  as  defined  in  §  63.90. 
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§  63.2872     What  definitions  apply  to  this 
subpart? 

Terms  u.sed  in  this  subpart  are 
defined  in  the  soiircies  listeci  in 
paragraphs  (a)  through  (c)  of  this 
section: 

(a)  The  Clean  Air  Act.  title  III,  section 
112(a), 

(b)  In  40  t)  B3.2.  the  NESHAP  General 
Provisions. 

(c)  In  this  section  as  follows: 
Actual  solvent  loss  means  the  gallons 

of  solvent  lost  from  a  source  during  12 
operating  months  as  determined  in 
accordance  with  ^6.1.2853. 

Agricultural  product  means  any 
commercially  grown  plant  or  plant 
produc:t. 

Allowable  HAP  loss  means  the  gallons 
of  HAP  that  would  have  been  lost  from 
a  source  if  the  source  was  operating  at 
the  solvent  loss  factor  for  each  oilseed 
type.  The  allowable  HAP  loss  in  gallons 
IS  determined  by  multiplying  the  tons  of 
each  oilseed  type  processtfd  during  the 
previous  12  operating  months,  as 
determined  in  accorilaiu  e  with 
*}  H3  2H.')5,  by  the  corresponduig  oilseed 
solvent  loss  factor  (gal/ton)  listed  in 
Table  1  in  t}63.2H40,  and  by  the 
dimensionless  constant  0  r)4,  and 
summing  the  result  for  all  oilseed  types 
processtnl 

Area  soun  e  means  any  source  that 
does  not  meet  the  major  sourc:e 
definitiiiii 

Batch  operatiitn  means  any  [irocess 
that  operates  m  a  manner  where  the 
addition  of  raw  material  and  withdrawal 
of  product  do  not  occ  ur  simultantMiiisly 
Typically,  raw  material  is  added  to  a 
process,  operational  steps  occur,  and  a 
product  is  removed  from  the  process. 
More  raw  material  is  then  added  to  the 
process  and  the  (  yclt?  re[)eats 

(kilendar  month  mtMns  1  month  as 
specified  in  a  calendar. 

(Compliance  date  means  the  date  on 
which  monthly  compliance 
recordkeeping  begins   For  existing 
sources,  recordket-ping  typically  begins 
3  years  after  |the  promulgation  date  of 
the  subpart|.  For  new  and  reconstructed 
sources,  recordkeeping  ty[)ically  begins 
upon  initial  startup,  e.xcept  as  noted  in 
<^fi3  2834 

Compliance  ratio  means  a  ratio  of  the 
actual  HAP  loss  in  gallons  from  tin- 
previous  12  operating  months  to  an 
allowable  HAP  loss  in  gallons,  which  is 
determined  by  using  oilseed  solvent  loss 
factors  in  Table  1  in  t)fi3  2840,  the 
weighted  average  \oliime  frai  tion  of 
HAF'  in  solvent  received  for  the 
prt!vious  12  operating  months,  and  the 
tons  of  each  type  of  listefi  oilseed 
processed  in  the  previous  12  oper.iting 
months  Months  during  which  no  listed 
(jilseed  is  proc  essed,  or  months  during 


which  the  §63. 2850(c)(2)  or 
§83.2a50(d)(2)  initial  startup  period  or 
the  §  63.2850(e)(2)  malfunction  period 
applies,  are  excluded  from  this 
calculation.  Equation  2  in  §63.2840  of 
this  subpart  is  used  to  calculate  this 
value.  If  the  value  is  less  than  or  equal 
to  1.00,  the  source  is  in  compliance.  If 
the  value  is  greater  than  1.00,  the  source 
is  deviating  from  compliance. 

Continuous  operation  means  any 
process  that  adds  raw  material  and 
withdraws  product  simultaneously. 
Mass,  temperature,  concentration  and 
other  properties  typically  approach 
steady-state  conditions. 

Conventional  desolventizer  means  a 
desolventizer  toaster  that  operates  with 
indirect  and  direct-contact  steam  to 
remove  solvent  from  the  extracted  meal. 
()ils<?eds  pro<:essed  in  a  conventional 
desolventizer  produce  crude  vegetable 
oil  and  crude  meal  products,  «uch  as 
animal  feed 

Corn  germ  dry  milling  means  a  source 
that  proct'sses  corn  germ  that  has  been 
separated  from  the  other  corn 
( iimponents  using  a  "dry"  process  of 
mechanical  chafing  and  air  sifting. 

Corn  germ  wet  milling  means  a  source 
that  processes  torn  germ  that  has  been 
separated  from  other  corn  components 
using  a  "wet"  process  of  centrifuging  a 
slurry  steeped  in  a  dilute  sulfurous  acid 
solution 

Exempt  period  means  a  period  of  time 
during  which  a  source  proc:esses 
agricultural  products  not  defined  as 
listeci  oilseed 

Extrai  tion  solvent  means  an  organic, 
chemical  medium  used  to  remove  oil 
from  an  oilseed.  Typually,  the 
extracticm  solvent  is  a  commercial  grade 
of  hexane  isomers  which  have  an 
approximate  HAP  content  of  64  percent 
by  volume 

Hazardous  air  pollutant  IHAPI  means 
any  substance  or  mixture  of  substances 
listed  as  a  hazardous  air  pollutant  under 
section  1 12(b)  of  the  (llean  Air  Act,  as 
of  May  26.  2000 

Initial  startup  date  means  the  first 
(  alendar  day  that  a  new,  rec:onstructed 
or  significantly  modified  source 
processes  any  oilseed 

Initial  startup  period  means  a  period 
of  time  from  the  initial  startup  date  of 
a  new,  reconstructed  or  significantly 
modified  source,  for  which  you  choose 
to  operate  the  source  under  an  initial 
startup  period  subject  to  §  63.2850(c)(2) 
or  §  63  2850(dl(2)  During  an  initial 
startup  period,  a  sourie  is  in 
( (iniptiance  with  the  standards  by 
following  the  operating  and 
m<iintenance  procedures  listed  for 
minimizing  HAF'  emissiims  in  the 
soun  e\  ,SSM  plan  rather  than  being 
subiect  to  a  HAF'  emission  linut   The 


initial  startup  period  following  initial 
startup  of  a  new  or  reconstructed  source 
may  not  exceed  6  calendar  months.  The 
initial  startup  period  following  a 
significant  modification  may  not  exceed 
3  calendar  months.  Solvent  and  oilseed 
inventory  information  recorded  during 
the  initial  startup  period  is  excluded 
from  use  in  any  compliance  ratio 
determinations. 

Large  cottonseed  plant  means  a 
vegetable  oil  production  process  that 
processes  120,000  tons  or  more  of 
cottonseed  and  other  listed  oilseed 
during  all  normal  operating  periods  in 
a  12  operating  month  period  used  to 
determine  compliance.  Listed  oilseed  is 
defined  with  the  entry  for  oilseed. 

Malfunction  period  means  a  period  of 
time  between  the  beginning  and  end  of 
a  process  malfunction  and  the  time 
reasonably  necessary  for  a  source  to 
correct  the  malfunction  for  which  you 
c;hoose  to  operate  the  source  under  a 
malfunction  period  subjec:t  to 
§  63.2850(e)(2).  This  period  may  include 
the  duration  of  an  unscheduled  process 
shutdown,  continued  operation  during  a 
malfunction,  or  the  subsequent  process 
startup  after  a  shutdown  resulting  from 
a  malfunction.  During  a  malfunction 
period,  a  source  complies  with  the 
standards  by  following  the  operating 
and  maintenance  procedures  described 
ff)r  minimizing  HAP  emissions  in  the 
source's  SSM  plan  rather  than  being 
subject  to  a  HAP  emission  limit. 
Therefore,  solvent  and  oilseed  inventory 
information  rec:orded  during  a 
malfunction  period  is  excluded  from 
use  in  any  complianc:e  ratio 
determinations 

Mechanical  extruition  means 
removing  vegetable  oil  from  oilseeds 
using  only  mechanical  devices  such  as 
presses  or  screws  that  physically  force 
the  oil  from  the  oilseed.  Mechanical 
extraction  techniques  use  no  organic 
solvents  to  remove  oil  from  an  oilseed. 

Xonoperating  period  means  any 
period  of  time  in  which  a  stiurce 
processes  no  agricultural  product.  This 
operating  status  does  not  apply  during 
any  period  in  which  the  source  operates 
under  an  initial  startup  period  as 
described  in  §  63.2850(c)(2)  or 
§  63.2850(d)(2),  or  a  malfunction  period, 
as  described  in  §  63.2850(e)(2). 

Normal  operating  period  means  any 
period  of  time  in  which  a  source 
processes  a  listed  oilseed  that  is  not 
( ategorized  as  an  initial  startup  period 
as  described  in  §  63.2850(c)(2)  or 
§  63.2850(d)(2),  or  a  malfunction  period, 
as  described  in  §  63.2850(e)(2).  At  the 
beginning  and  ending  dates  of  a  normal 
operating  period,  solvent  and  oilseed 
inventory  information  is  recorded  and 
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included  in  the  compliance  ratio 
determination. 

Oilseed  or  listed  oilseed  means  the 
following  agricultural  products:  com 
germ,  cottonseed,  flax,  peanut,  rapeseed 
(for  example,  canola),  safflower, 
soybean,  and  sunflower. 

Oilseed  solvent  loss  factor  means  a 
ratio  expressed  as  gallons  of  solvent  loss 
per  ton  of  oilseed  processed.  A  solvent 
loss  factor  was  determined  for  each  type 
of  listed  oilseed  and  process  operation 
based  on  the  MACT  floor.  The  solvent 
loss  factors  are  presented  in  Table  1  in 
§  63.2840  and  are  used  to  determine  the 
allowable  HAP  loss. 

Operating  month  means  any  calendar 
month  in  which  a  source  processes  anv 
quantity  of  listed  oilseed,  excluding  any 
entire  calendar  month  in  which  the 
source  operated  under  an  initial  startup 
period  as  described  in  §63, 2850(c)(2)  or 
§  63.2850(d)(2),  or  a  malfunction  period, 
as  described  in  §  63.2850(e)(2),  An 
operating  month  may  include  time 
intervals  characterized  by  several  types 
of  operating  status.  However,  an 
operating  month  must  have  at  least  one 
normal  operating  period. 

Significant  moaification  means  the 
addition  of  new  equipment  or  the 
modification  of  existing  equipment  that: 

(1)  Significantly  affects  solvent  losses 
from  your  vegetable  oil  production 
process; 

(2)  The  fixed  capital  cost  of  the  new 
components  represents  a  significant 
percentage  of  the  fixed  capital  cost  of 
building  a  comparable  new  vegetable  oil 
production  process;  and 

(3)  The  fixed  capital  cost  of  the  new 
equipment  does  not  constitute 


reconstruction  as  defined  in  §  63.2  of 
the  General  Provisions, 

(4)  Examples  of  significant 
modifications  include  replacement  of  or 
major  changes  to  solvent  recovery 
equipment  such  as  extractors, 
desolventizer-toasters/dryer-coolers. 
flash  desolventizers,  and  distillation 
equipment  associated  with  the  mineral 
oil  system,  and  equipment  affecting 
desolventizing  efficiency  and  steady 
state  operation  of  your  vegetable  oil 
production  process  such  as  flaking 
mills,  oilseed  heating  and  conditioning 
equipment,  and  cracking  mills. 

Small  cottonseed  plant  means  a 
vegetable  oil  production  process  that 
processes  less  than  120,000  tons  of 
cottonseed  and  other  listed  oilseed 
during  all  normal  operating  periods  in 
a  12  operating  month  period  used  to 
determine  compliance. 

Solvent  extraction  means  removing 
vegetable  oil  from  listed  oilseed  using 
an  organic  solvent  in  a  direct-contact 
system. 

Solvent  working  capacity  means  the 
volume  of  extraction  solvent  normally 
retained  in  solvent  recoven,-  equipment. 
Examples  include  components  such  as 
the  solvent  extractor,  desolventizer- 
toaster,  solvent  storage  and  working 
tanks,  mineral  oil  absorption  system, 
condensers,  and  oil/solvent  distillation 
system. 

Specialty  desolventizer  means  a 
desolventizer  that  removes  excess 
solvent  from  soybean  meal  using 
vacuum  conditions,  energy  from 
superheated  solvent  vapors,  or  reduced 
operating  conditions  (e.g..  temperature) 
as  compared  to  the  typical  operation  of 


a  conventional  desolventizer.  Soybeans 
processed  in  a  specialty  desolventizer 
result  in  high-protein  vegetable  meal 
products  for  human  and  animal 
consumption,  such  as  calf  milk 
replacement  products  and  meat 
extender  products. 

Vegetable  oil  production  process 
means  the  equipment  comprising  a 
continuous  process  for  producing  crude 
vegetable  oil  and  meal  products, 
including  specialty  soybean  products,  in 
which  oil  is  removed  from  listed 
oilseeds  through  direct  contact  with  an 
organic  solvent.  Process  equipment 
typically  includes  the  following 
components:  Oilseed  preparation 
operations  (including  conditioning, 
dr\'ing,  dehuUing.  and  cracking),  solvent 
extractors,  desolventizer-toasters,  meal 
dr>'ers.  meal  coolers,  meal  conveyor 
systems,  oil  distillation  units,  solvent 
evaporators  and  condensers,  solveni 
recovery  system  (also  referred  to  as  a 
mineral  oil  absorption  system),  vessels 
storing  solvent-laden  materials,  and 
crude  meal  packaging  and  storage 
vessels.  A  vegetable  oil  production 
process  does  not  include  vegetable  oil 
refining  operations  (including 
operations  such  as  bleaching, 
hydrogenation,  and  deodorizing)  and 
operations  that  engage  in  additional 
chemical  treatment  of  crude  soybean 
meals  produced  in  specialty 
desolventizer  units  (including 
operations  such  as  soybean  isolate 
production), 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  63 
[FRL-6703-5] 
RIN  2060-AH89 

National  Emission  Standards  for 
Hazardous  Air  Pollutants  for  Wet- 
Formad  Fiberglass  Mat  Production 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 


SUMMARY:  The  EPA  is  adding  wet- 
formed  fiberglass  mat  production  to  the 
list  of  categories  of  major  sources  of 
hazardous  air  pollutants  (HAPs) 
published  under  section  112(c)  of  the 
Clean  Air  Act  (CAA)  and  to  the  source 
category  schedule  for  national  emission 
standards  for  hazardous  air  pollutants 
(NESHAP). 

The  EPA  is,  at  the  same  time, 
proposing  the  NESHAP  for  new  and 
existing  sources  at  wet-formed  fiberglass 
mat  production  facilities.  The  HAPs 
emitted  by  the  facilities  subject  to  the 
proposed  NESHAP  include  three 
organic  HAPs  (formaldehyde,  methanol, 
and  vinyl  acetate).  Exposure  to  these 
HAPs  can  cause  reversible  or 
irreversible  adverse  health  effects 
including  carcinogenic,  respiratory, 
nervous  system,  developmental, 
reproductive,  and/or  dermal  health 
effects.  The  EPA  estimates  the  proposed 
NESHAP  would  reduce  nationwide 
emissions  of  HAPs  from  the  drying  and 
curing  ovens  at  these  facilities  by  199 
megagrams  per  year  (Mg/yr)(219  tons 
per  year  or  tons/yr).  an  approximate  74 
percent  reduction  from  the  current  level 
of  emissions.  Under  section  112((:)(5)  of 
the  CAA.  the  wet-formed  fiberglass  mat 
production  NESHAP  has  a  promulgation 
date  of  May  26.  2002. 

The  proposed  NESHAP  are  based  on 
the  Administrator's  determination  that 
wet- formed  fiberglass  mat  production 
facilities  emit  several  of  the  188  HAPs 
listed  in  the  ClAA  from  the  various 
process  operations  found  within  the 
industry,  and  that  these  facilities  can  he 
major  sources  of  HAPs.  The  proposed 
NESHAP  protect  the  public  by  requiring 
all  wet-formed  fiberglass  mat 
production  facilities  that  are  major 
sourt:es  to  meet  emission  standards 
reflecting  the  application  of  the 
maximum  achievable  control 
technology  (MACT). 
DATES:  Comments  Public  comments  on 
the  proposed  rule  must  be  received  on 
or  before  luly  25,  2000 

Public  Hearing.  A  public  hearing  will 
be  held  if  requests  to  speak  are  received 
bv lune  12, 2000 


ADDRESSES:  Comments.  Interested 
parties  may  submit  written  comments 
(in  duplic:ate,  if  possible)  to  Docket  No. 
A-97-54  at  the  following  address:  Air 
and  Radiation  Docket  and  Information 
Center  (6102),  U.S.  Environmental 
Protection  Agency,  1200  Pennsylvania 
Avenue,  NW.  Washington.  DC  20460.  A 
separate  copv  of  the  comments  should 
be  sent  to  Mr.  juan  Santiago.  Minerals 
and  Inorganic  Chemicals  Group, 
Emission  Standards  Division  (MD-13), 
U.S.  Environmental  Protection  Agency. 
Research  Triangle  Park.  North  Carolina 
27711,  telephone  number  (919)  541- 
1084 

FOR  FURTHER  INFORMATION  CONTACT:  For 

information  concerning  the  proposed 
rule,  contact  Mr.  Juan  Santiago, 
Minerals  and  Inorganic  Chemicals 
Group.  Emission  Standards  Division 
(MD-13).  U.S.  Environmental  Protection 
Agency.  Research  Triangle  Park,  North 
Carolina  27711,  telephone  number  (919) 
541-1084.  e-mail  address: 
santiago.juan@epa.gov.  For  information 
regarding  Method  316.  contact  Ms.  Rima 
N.  Howell:  Emissions.  Monitoring,  and 
Analysis  Division  (MD-19);  U.S. 
Environmental  Protection  Agency, 
Research  Triangle  Park,  North  Carolina 
27711,  telephone  number  (919)  541- 
0443,  e-mail  address: 
Howell  hma@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

Comments.  Commenters  wishing  to 
submit  proprietary  information  for 
consideration  should  clearly  distinguish 
such  information  from  other  comments 
and  clearly  label  it  "Confidential 
Business  Information  "  Submissions 
containing  such  proprietary  information 
should  be  sent  directly  to  the  following 
address,  and  not  to  the  public  docket,  to 
ensure  that  proprietary  information  is 
not  inadvertently  placed  in  the  docket: 
Attention:  Mr.  luan  Santiago,  c/o 
OAQPS  Document  Control  Officer.  411 
W.  C:hapel  Hill  Street.  Room  740B. 
Durham.  North  Carolina  27701. 
Information  covered  by  such  a  claim  of 
confidentiality  will  be  disclosed  by  EPA 
imly  to  the  extent  allowed  and  by  the 
procedures  set  forth  in  40  CFR  part  2. 
If  no  claim  of  confidentiality 
accompanies  a  submission  when  it  is 
received  by  EPA.  the  submission  may  be 
made  available  to  the  public  without 
further  notice  to  the  commenter. 

Public  Hearing.  Anyone  requesting  to 
present  oral  testimony  or  attend  the 
public  hearing  must  contact  Ms.  Tanva 
Medley  at  (919)  541-5422  no  later  than 
June  16,  2000.  A  verbatim  transcript  of 
the  hearing  and  any  written  statements 
will  be  available  for  public  inspection 
and  copying  during  normal  working 
hours  at  the  EPAs  Air  and  Radiation 


Docket  and  Information  Center  in 
Washington,  DC. 

Docket.  Docket  A-97-54,  containing 
supporting  information  used  in 
developing  the  proposed  standards,  is 
available  at  the  Air  and  Radiation 
Docket  and  Information  Center,  401  M 
Street,  SW,  Room  M-1500,  Waterside 
Mall,  Washington  DC.  20460  and  may 
be  inspected  from  8  a.m.  to  5:30  p.m., 
Monday  through  Friday.  Copies  of  this 
information  may  be  obtained  by  request 
from  the  Air  Docket  by  calling  (202) 
260-7548.  A  reasonable  fee  may  be 
charged  for  copying  docket  materials. 

Electronic  Access  and  Filing 
Addresses.  The  official  record  for  this 
rulemaking  has  been  established  under 
Docket  No.  A-97-54  (including 
comments  and  data  submitted 
electronically).  A  public  version  of  this 
record,  including  printed,  paper 
versions  of  electronic  comments,  which 
does  not  include  any  information 
claimed  as  confidential  business 
information  (CBI),  is  available  for 
inspection  from  8  a.m.  to  5:30  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

Electronic  comments  can  be  sent 
directly  to  the  EPA's  Air  and  Radiation 
Docket  and  Information  Center  at:  "A- 
and-R-Docket@epamail.epa.gov.  " 
Electronic  comments  must  be  submitted 
in  American  Standard  Code  for 
Information  Interchange  (ASCII)  file 
format.  Avoid  the  use  of  special 
characters  and  anv  form  of  encryption. 
Comments  and  data  will  also  be 
accepted  on  disks  in  WordPerfect* 
Version  5.1.  6.1  or  Corel  8  file  format  or 
ASCII  file  format.  All  comments  and 
data  in  electronic  form  must  be 
identified  by  the  docket  number  (A-97- 
54).  Electronic  comments  may  be  filed 
online  at  many  Federal  Depository 
Libraries. 

Worldwide  Web  I  WWW  I.  The 
proposed  regulatory  text  will  be 
available  on  the  WWW  through  the 
Technology  Transfer  Network  (TTN),  a 
network  of  the  EPAs  electronic  bulletin 
boards.  The  TTN  provides  information 
and  technology  exchange  in  various 
areas  of  air  pollution  control.  The  TTN 
is  accessible  through  the  Internet  at 
"TELNET  ttnbbs.rtpnc.epa.gov".  If  more 
information  on  the  TTN  is  needed,  call 
the  HELP  line  at  (919)  541-5384. 

Regulated  Entities.  Entities  potentially 
regulated  by  this  action  are  those 
industrial  facilities  that  manufacture 
wet-formed  fiberglass  mat.  Wet-formed 
fiberglass  mat  production  is  classified 
under  Standard  Industrial  Classification 
(SIC)  code  3329325.  a  subset  of  SIC  code 
3329.  Pressed  and  Blown  Glass,  Not 
Elsewhere  Classified.  Regulated 
categories  and  entities  are  shown  in 
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table  1.  This  table  is  not  intended  to  be 
exhaustive,  but  provides  a  guide  for 
readers  regarding  entities  likely  to  be 
regulated  by  final  action  on  this 
proposal.  This  table  lists  the  types  of 
entities  that  EPA  is  now  aware  could 


potentially  be  regulated  by  final  action 
on  this  proposal.  To  determine  whether 
your  facility  would  be  regulated  by  final 
action  on  this  proposal,  carefully 
examine  the  applicability  criteria  in 
section  ID.  A  of  this  preamble  and  in 


§63.2981  of  the  proposed  rule.  If  there 
are  any  questions  regarding  the 
applicability  of  this  action  to  a 
particular  entity,  consult  Mr.  Juan 
Santiago  (See  FOR  FURTHER  INFORMATION 
CONTACT). 


Table  1  .—Regulated  Categories  and  Entities 


Category 


SIC  code 


Description 


Industnal 


3329325       '  Wet-formed  fit)erglass  mat  production  facilities 


Incorporation  by  Reference.  A  request 
for  approval  of  the  incorporation  by 
reference  by  the  Director  of  the  Office  of 
the  Federal  Register  will  be  submitted 
prior  to  promulgation  of  this  rule  for  the 
following  material:  Chapters  3  and  5  of 
"Industrial  Ventilation:  A  Manual  of 
Recommended  Practice,"  American 
Conference  of  Governmental  Industrial 
Hygienists  (22nd  edition,  1995).  The 
procedures  in  this  material  are  used  for 
designing  the  system  for  capturing  and 
conveying  HAP  emissions  to  the  control 
device.  The  incorporation  by  reference 
of  this  publication  is  expected  to  be 
approved  by  the  Director  of  the  Office 
of  the  Federal  Register  upon 
promulgation. 

Organization  of  this  Document.  The 
information  in  this  preamble  is 
organized  as  follows: 

I.  Introduction 

A.  Regulatory  Background  and  Addition  to 
Source  Category  List 

B.  Solicitation  of  Comments 

C.  Source  of  Authority  for  National 
Emission  Standards  for  Hazardous  Air 
Pollutants  Development 

D.  What  are  the  health  effects  of  pollutants 
emitted  from  this  source  categorv'? 

E   Wet-Formed  Fiberglass  Mat  Production 
Industry  Profile  and  Process  Description 

F.  How  were  pollution  prevention 

practices  considered  in  the  development 
of  these  proposed  NESHAP? 

II.  What  are  the  requirements  of  these 

proposed  NESHAP? 

A.  Do  these  proposed  NESHAP  apply  to 
me? 

B.  What  emission  standards  must  I  meet? 

C.  What  operating  standards  must  I  meet? 

D.  What  are  the  performance  test  and 
initial  compliance  provisions  of  these 
proposed  NESHAP? 

E.  What  monitoring  requirements  must  I 
meet? 

F.  What  are  the  notification,  recordkeeping, 
and  reporting  requirements  of  these 
proposed  NESHAP? 

III.  VVhat  are  the  impacts  of  these  proposed 

NESHAP? 

A.  What  are  the  air  emission  impacts? 

B.  What  are  the  water  and  solid  waste 
impacts? 

C.  What  are  the  energy  impacts? 

D.  Are  there  any  additional  environmental 
and  health  impacts? 

E.  What  are  the  cost  impac:ts? 


F.  What  are  the  economic  impacts? 

IV.  How  were  these  proposed  NESHAP 

developed? 

A.  Selection  of  Emission  Sources 

B.  Selection  of  MACT  Floor 

C.  Emission  Limits 

D.  Selection  of  Test  Methods 

E.  Selection  of  Operating  Standards  and 
Monitoring  Requirements 

V.  What  are  the  administrative  requirements 

of  these  proposed  NESHAP? 

A.  Executive  Order  12866 — Regulatory 
Planning  and  Review 

B.  Executive  Order  13045 — Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

C.  Executive  Order  13132 — Federalism 

D.  Executive  Order  13084 — Consultation 
and  Coordination  with  Tribal 
Governments 

E.  Unfunded  Mandates  Reform  .'\ct 

F.  Regulatory  Flexibility  Act 

G.  Paperwork  Reduction  Act 

H.  National  Technology  Transfer  and 
Advancement  Act 

L  Introduction 

A.  Regulatory  Background  and  Addition 
to  Source  Category  List 

Section  112(c)  of  the  CAA  directs  us 
to  list  each  category  of  major  and  area 
sources,  as  appropriate,  that  emits  one 
or  more  of  the  188  HAPs  listed  in 
section  112(b)  of  the  CAA.  The  term 
"major  source"  is  defined  in  section 
112(a)(1)  to  mean: 

*  *    *  any  stationary  source  or  group  of 
stationary  sources  located  within  a 
contiguous  area  under  common  control  that 
emits  or  has  the  potential  to  emit, 
considering  controls,  in  the  aggregate  10  tons 
per  year  or  more  of  any  HAP  or  25  tons  per 

vear  or  more  of  anv  combination  of  HAPs 

*  *    * 

We  published  an  initial  list  of  source 
categories  on  July  16,  1992  (57  FR 
31576).  Included  on  the  initial  source 
category  list  were  major  sources  of  HAP 
emissions  from  the  asphalt  roofing  and 
processing  industry. 

During  development  of  the  asphalt 
roofing  and  processing  NESHAP, 
industry  representatives  alerted  us 
about  the  existence  of  the  wet-formed 
fiberglass  mat  production  industry,  and 
its  relationship  to  the  asphalt  roofing 
production  industry'.  They  indicated  to 


us  that  wet-formed  fiberglass  mat 
production  facilities  have  the  potential 
to  be  major  sources  of  HAP  emissions, 
and  some  wet-formed  fiberglass  mat 
production  facilities  are  collocated  with 
asphalt  roofing  and  processing  facilities. 
They  expressed  the  opinion  that  there 
should  be  a  NESHAP  for  wet-formed 
fiberglass  mat  production  developed 
separately  from  the  asphalt  roofing  and 
processing  industry.  We  have  decided  to 
propose  a  separate  NESHAP  for  wet- 
formed  fiberglass  mat  production 
because  the  production  processes  and 
pollutant  emissions  differ  from  those  in 
the  asphalt  roofing  industry.  In 
addition,  wet-formed  fiberglass  mat  is 
produced  at  both  stand-alone  facilities 
cmd  those  collocated  with  asphalt 
roofing  and  processing  facilities.  The 
CAA  provides  that  we  may  amend  the 
list  anytime.  Consequently,  wet-formed 
fiberglass  mat  production  is  being  added 
to  the  source  category'  list  under  section 
112(c)  of  the  CAA. 

Wet-formed  fiberglass  mat  is  the 
substrate  for  several  asphalt  roofing 
products.  In  wet-formed  fiberglass  mat 
production,  glass  fibers  are  bonded  with 
an  organic  resin.  The  mat  is  formed  as 
the  resin  is  dried  and  cured  in  heated 
ovens.  The  majority  of  HAP  emissions 
associated  with  wet-formed  fiberglass 
mat  production  are  emitted  from  the 
drying  and  curing  oven  exhaust.  Based 
on  HAP  emission  data  obtained  during 
the  development  of  this  proposed  rule, 
we  have  determined  that  wet-formed 
fiberglass  mat  production  facilities  are 
major  sources  of  HAPs.  Nine  of  the  14 
facilities  (10  of  the  15  production  lines) 
control  the  drying  and  curing  oven 
exhaust  emissions.  All  five  of  the 
remaining  facilities  that  do  not  control 
the  dr>'ing  and  curing  oven  exhaust  are 
major  sources  of  HAPs  (Docket  No.  A- 
97-54). 

Today's  action  adds  wet-formed 
fiberglass  mat  production  to  the  list  of 
source  categories  for  which  MACT 
standards  are  to  be  developed.  Final 
standards  for  this  source  category'  are 
required  to  be  promulgated  bv  Mav  26. 
2002. 
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B.  Solicitation  of  Comments 

We  are  seeking  full  public 
participation  in  arriving  at  final 
decisions  and  encourage  comments  on 
all  aspects  of  this  proposal  from  all 
interested  parties.  Full  supporting  data 
and  detailed  analyses  should  be 
submitted  with  comments  to  allow  us  to 
make  maximum  use  of  the  comments 
All  comments  should  be  sent  according 
to  the  information  given  in  the 
ADDRESSES  section.  Comments  on  this 
proposal  must  be  submitted  on  or  before 
the  date  specified  in  the  DATES  section. 

C  Soun:f>  of  Authority  for  National 
Emission  Standards  for  Hazardous  Air 
Pollutants  Development 

Section  112  of  the  CAA  requires  us  to 
promulgate  standards  for  the  control  of 
HAP  emissions  from  each  source 
category  listed  under  section  112(c).  The 
statute  requires  the  standards  to  reflect 
the  maximum  degree  of  reduction  in 
emissions  of  HAPs  that  is  achievable 
taking  into  consideration  the  cost  of 
achieving  the  emission  reduction,  anv 
non-air  quality  health  and 
environmental  impacts,  and  energy 
requirements.  This  level  of  control  is 
commonly  referred  to  as  MACT.  The 
MACT  standards  can  be  based  on  the 
emission  reductions  achievable  through 
application  of  measures,  processes, 
methods,  systems,  or  techniques 
including,  but  not  limited  to:  (1) 
Reducing  the  volume  of,  or  eliminating 
emissions  of,  such  pollutants  through 
process  changes,  substitution  of 
materials,  or  other  modifications;  (2) 
enclosing  systems  or  pri)ces.ses  to 
eliminate  emissions:  (3)  collecting, 
capturing,  or  treating  such  pollutants 
when  released  from  a  procress,  stack, 
storage,  or  fugitive  emissions  pijint;  (4) 
design,  equipment,  work  practice,  or 
operational  standards  (including 
requirements  for  operator  training  or 
certification)  da  provided  in  section 
1 12(h)  of  the  CAA.  or  (.5)  a  <;ombination 
of  the  above  (see  section  1 12(d)(2)  of  the 
CAA). 

For  new  sources.  MA('T  standards 
cannot  be  less  stringent  than  the 
emission  control  achieved  in  practice  h\ 
the  best-controlled  similar  source  (see 
section  112(d)(3)  of  theClAA).  The 
MACT  standards  for  existing  sources 
can  be  less  stringent  than  standards  for 
new  sourc;es.  However,  thev  cannot  be 
less  stringent  than  the  average  emission 
limitation  achieved  by  the  best- 
performing  12  peri:enf  of  existing 
sources  for  categories  and  subcategories 
with  30  or  more  sources,  or  thf  best- 
performing  five  sources  for  categories  or 
subcategories  with  fewer  than  30 
sources. 


In  essence.  MACT  standards  are 
designed  to  ensure  that  all  major 
sources  of  air  toxic  emissions  achieve 
tht!  level  of  control  already  being 
achieved  by  the  better-controlled  and 
lower-emitting  sources  in  each  category. 
This  approach  provides  assurance  to  the 
public  that  each  major  source  of  toxic 
air  pollution  will  be  required  to 
effectively  control  its  emissions.  At  the 
same  time,  this  approach  provides  a 
level  economic  playing  field,  ensuring 
that  facilities  that  employ  cleaner 
processes  and  good  emission  controls 
are  not  disadvantaged  relative  to 
competitors  with  poorer  controls. 

D  What  Are  the  Health  Effects  of 
Pollutants  Emitted  From  This  Source 
Category? 

The  CAA  was  created,  in  part,  "to 
protect  and  enhance  the  quality  of  the 
Nation's  air  resources  so  as  to  promote 
the  public  health  and  welfare  and  the 
productive  capacity  of  its  population" 
(see  section  101(b)  of  the  CAA).  The 
proposed  NESHAP  would  protect  public 
health  by  reducing  emissions  of  HAPs 
from  wet- formed  fiberglass  mat 
production  facilities. 

Emission  data  collected  during 
development  of  the  proposed  NESHAP 
show  that  formaldehyde,  vinyl  acetate, 
and  methanol  are  emitted  from  wet- 
formed  fiberglass  mat  production 
facilities  (Docket  No.  A-97-54).  The 
proposed  emission  limits  would  reduce 
emissions  of  formaldehyde,  vinyl 
acetate,  and  methanol  emitted  from 
drving  and  curing  ovens.  As  a  result  of 
controlling  these  HAPs,  the  proposed 
NESHAP  would  also  reduce  emissions 
of  volatile  organic  compounds  (V'(X^). 
Following  is  a  summary  of  the  potential 
health  effects  caused  by  exposure  to 
these  pollutants. 

Exposure  to  formaldehyde,  vinyl 
ac  etate.  and  methanol  irritates  the  eyes, 
skin,  and  mucous  membranes  and  can 
cause  conjunctivitis,  dermal 
inflammation,  and  respiratory 
symptoms.  Formaldehyde  exposure  has 
been  associated  with  reproductive 
effects  such  as  menstrual  disorders  and 
pregnancy  problems  in  female  workers. 
We  have  classified  formaldehyde  as 
CHass  Bl.  a  probable  human  carcinogen, 
on  the  basis  of  findings  of  nasal  cancer 
in  animal  studies  and  limited  human 
data.  Acute  exposure  to  vinyl  acetate  is 
known  to  cause  irritation  of  the  lungs 
and  nose,  and  irritation  or  blistering  of 
skin.  Exposure  to  very  high  levels  of 
vinyl  acetate  c:an  cause  dizziness.  Data 
are  not  sufficient  to  classify  vinyl 
acetate  as  a  potential  human  carcinogen. 

Acute  exposure  to  methanol  (usuaflv 
by  ingestion)  is  well  known  to  cause 
blindness  and  severe  metabolic  acidosis. 


sometimes  leading  to  death.  Chronic 
methanol  exposure,  including 
inhalation,  may  cause  central  nervous 
system  disturbances  possibly  leading  to 
blindness.  Methanol  exposure  has  also 
been  linked  to  developmental  effects  in 
animals.  Data  are  not  sufficient  to 
classify'  methanol  as  a  potential  human 
carcinogen  (Docket  No.  A-97-54). 

The  oegree  of  adverse  health  effects 
associated  with  HAP  exposure  can  range 
from  mild  to  severe.  The  extent  and 
degree  to  which  the  health  effects  may 
be  experienced  are  dependent  upon:  (1) 
The  ambient  concentrations  observed  in 
the  area  [e.g.,  as  influenced  by  emission 
rates,  meteorological  conditions,  and 
terrain);  (2)  the  frequency  and  duration 
of  exposures;  (3)  characteristics  of 
exposed  individuals  (e.g.,  genetics,  age, 
preexisting  health  conditions,  and 
lifestyles);  and  (4)  pollutant-specific 
characteristics  (e.g.,  toxicity,  half-life  in 
the  environment,  and  bioaccumulation). 

Formaldehyde,  vinyl  acetate,  and 
methanol  are  also  VOC  that  are 
precursors  to  tropospheric  ozone 
formation.  Ambient  concentrations  in 
excess  of  the  national  ambient  air 
quality  standards  (NAAQS)  for  ozone 
can  damage  lung  tissue,  reduce  lung 
function,  and  increase  sensitivity  of  the 
lung  to  other  irritants.  Additional 
information  on  the  health  effects  of 
ozone  are  included  in  the  EPA's 
"Criteria  Document  "  (three  volumes, 
EPA/600/P-93-004aF  through  EPA/600/ 
P-93-004cF,  July  1996).  which  supports 
the  NAAQS  for  ozone  Many  areas  of  the 
country,  including  several  in  which 
wet-formed  fiberglass  mat  production 
facilities  are  located,  are  not  in 
compliance  with  the  NAAQS  for  ozone 

E  Wet-Formed  Fiberglass  Mat 
Production  Industry-  Profile  and  Process 
Description 

Wet-formed  fiberglass  mat  is  currently 
produced  in  the  United  States  by  nine 
companies  operating  14  plants  (15 
production  lines)  in  nine  States.  These 
plants  may  be  collocated  with  asphalt 
roofing  plants  because  wet-formed 
fiberglass  mat  can  be  used  as  a  substrate 
for  manufacturing  asphalt  roofing 
shingles  and  roll  roofing  products. 

Wet-formed  fiberglass  mat  is  used  as 
a  substrate  for  asphalt  shingles  and  roll 
roofing,  as  a  reinforcement  for 
reinforced  plastic  composite  products 
(including  thermosets  and 
thermoplastics)  and  for  cement  and 
gypsum  products,  and  in  miscellaneous 
specialty  applications  such  as  battery 
separators  and  for  pipe-wrapping  and 
flooring. 

A  typical  wet-formed  fiberglass  mat 
production  line  consists  of  the  following 
processes:  (1)  Preparation  of  glass  fibers; 
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(2)  formation  of  fibers  into  a  fiberglass 
mat;  (3)  saturation  with  urea- 
formaldehyde  binder  solution;  (4) 
curing  and  drying  the  binder-coated 
fiberglass  mat;  (5)  cooling  the  mat;  and 
(6)  trimming,  cutting,  and  packaging. 

Fiberglass  mat  is  manufactured  by 
binding  glass  fibers  with  urea- 
formaldehyde  resin.  The  glass  fibers  are 
mixed  with  water  and  emulsifiers  in 
large  (several  thousand  gallons)  mixing 
vats  to  form  an  aqueous  slurry  of  fibers 
and  water.  The  slurry  is  then  pumped 
to  another  large  vat  that  acts  as  a  surge 
tank  and  then  to  a  third  vat  that  is  the 
supply  tank  for  the  mat  forming 
machine. 

The  mat  forming  machine  consists  of 
a  slurry  dispenser  and  moving  wire 
screen  belt.  The  wire  screen  belt  carries 
the  glass  fiber  mat  throughout  the 
production  process.  The  glass  fiber 
slurry  is  dispensed  from  a  slot  onto  the 
screen  in  a  uniform  curtain.  After  the 
slurr\'  is  dispensed  onto  the  screen,  the 
screen  passes  over  a  vacuum  slot  into 
which  the  excess  water  and  emulsion 
are  drawn,  leaving  only  a  layer  of  fibers 
on  the  screen. 

The  mat  of  fibers  then  passes  under  a 
binder  dispenser.  An  aqueous  solution 
of  urea-formaldehyde  binder  is 
dispensed  from  a  slot  or  a  curtain  coater 
onto  the  mat  of  fibers  in  a  uniform 
curtain.  Just  after  the  binder  is 
dispensed  onto  the  mat.  the  screen 
passes  over  another  vacuum  slot  into 
which  the  excess  binder  solution  is 
drawn. 

The  mat  of  fibers  and  binder  then 
passes  into  a  drying  and  curing  oven. 
This  is  a  multiple-stage  oven  that  uses 
heated,  forced  air  to  carry  away  excess 
moisture.  In  the  first  stage,  the  moisture 
is  driven  from  the  binder.  This  causes 
the  binder  to  migrate  to  the  points 
where  the  glass  fibers  cross  each  other. 
In  the  second  and  third  stages  of  the 
oven,  the  binder  cures  and  hardens. 
After  leaving  the  oven,  the  finished  mat 
is  wound  into  large  rolls  and  prepared 
for  shipment. 

The  information  in  the  Technical 
Association  of  the  Pulp  and  Paper 


Industry  (TAPPI)  sur\'ey  responses 
(Docket  No.  A-97-54)  and  information 
obtained  from  a  single  facility  that  did 
not  respond  to  the  TAPPI  survey 
(Docket  No.  A-97-54)  indicate  that 
drying  and  curing  oven  emissions  from 
10  of  the  15  glass  mat  production  lines 
are  controlled  by  thermal  oxidizers.  Five 
facilities  for  which  information  is 
available  do  not  have  add-on  emission 
controls  on  either  the  binder  application 
vacuum  or  the  drying  and  curing  oven 
exhausts.  No  emission  control  devices 
other  than  thermal  oxidizers  are  used  on 
the  drying  and  curing  oven  exhausts  in 
this  industry. 

The  thermal  oxidizers  used  in  this 
industry  operate  at  temperatures  that 
range  ft-om  about  1.000  to  1.500  degrees 
Fahrenheit  (°F)  (540  to  820  degrees 
Celsius  (°C))  with  residence  times  from 
0.5  to  4.8  seconds.  Most  existing 
thermal  oxidizers  are  also  designed  for 
energy  recovery.  Formaldehyde 
destruction  efficiencies,  for  those 
facilities  for  which  there  are  data,  range 
from  about  90  percent  to  greater  than  99 
percent. 

F.  How  Were  Pollution  Prevention 
Practices  Considered  in  the 
Development  of  These  Proposed 
NESHAP? 

The  format  of  the  proposed  NESHAP 
is  a  mass  emission  limit  (kilograms  of 
formaldehyde  per  megagram  of  wet- 
formed  fiberglass  mat  produced)  and  an 
equivalent  percentage  reduction 
requirement  compliance  option.  The 
mass  emission  limit  allows  for  the  use 
of  pollution  prevention  practices  in 
place  of  add-on  control  devices.  A 
potential  pollution  prevention  practice 
could  be  a  process  modification  to 
reduce  the  formaldehyde  content  of 
binder  formulations. 

II.  What  Are  the  Requirements  of  These 
Proposed  NESHAP? 

A.  Do  These  Proposed  NESHAP  Applv 
to  Me? 

The  proposed  NESHAP  would  apply 
to  each  existing  and  newly  constructed 


drying  and  curing  oven  located  at  a  wet- 
formed  fiberglass  mat  production 
facility  that  is  a  major  source  of  HAPs 
or  that  is  collocated  with  a  major  source. 
A  major  source  means  any  source  that 
has  the  potential  to  emit  10  tons/yr  or 
more  of  any  one  H.,\P  or  25  tons/yr  or 
more  of  any  combination  of  HAPs.  If 
your  facility  is  determined  to  be  an  area 
source,  you  would  not  be  subject  to 
these  proposed  NESHAP. 

B.  What  Emission  Standards  Must  I 
Meet? 

The  proposed  NESH.\P  regulate 
emissions  of  formaldehyde  as  a 
surrogate  for  total  HAP  emissions. 
Control  of  formaldehyde  will  also  result 
in  control  of  vinyl  acetate  and  methanol. 
A  mass  emission  limit  and  a  percentage 
reduction  requirement  compliance 
option  for  formaldehyde  are  proposed 
for  each  new  and  existing  drying  and 
curing  oven.  The  emission  limits  are  the 
same  for  new  and  existing  sources.  New 
source  and  existing  source  emission 
standards  for  the  dr\'ing  and  curing 
oven  exhaust  are  a  maximum 
formaldehyde  emission  rate  of  0.03 
kilograms  per  megagram  (kg/Mg)  of  wet- 
formed  fiberglass  mat  produced  (0.05 
pounds  per  ton  (lb/ton)  of  wet-formed 
fiberglass  mat  produced)  or  a  minimum 
of  96  percent  destruction  efficiency  of 
formaldehyde  (as  shown  in  table  2).  You 
can  choose  to  comply  with  either  the 
emission  rate  limit  or  the  percent 
reduction  requirement.  If  you  use  a 
thermal  oxidizer  or  other  control  device 
to  achieve  the  mass  emission  limit  or 
percentage  reduction  requirement,  you 
must  collect  and  convey  the  emissions 
from  each  drv'ing  and  curing  oven  to  the 
control  device  according  to  the 
procedures  specified  in  chapters  3  and 
5  of  "Industrial  Ventilation:  A  Manual 
of  Recommended  Practice." 


Table  2.— Summary  of  Proposed  Emission  Standards  for  New  and  Existing  Drying  and  Curing  Ovens  at 

Wet-Formed  Fiberglass  Mat  Manufacturing  Plants 


Process 


Emission  limit 


Each  existing  and  new  drying  and  cur-    0.03  kg  of  formaldehyde  per  Mg  of  fiberglass  mat  (0.05  lb  of  formaldehyde  per  ton  of  fit>erglass  mat) 
ing  oven  OR 

96  percent  reduction  of  formaldehyde 


C.  What  Operating  Standards  Must  I 
Meet? 

In  addition  to  the  emission  standards, 
the  proposed  NESHAP  contain  specific 


operating  standards,  summarized  in 
Table  3.  The  operating  standards  require 
you  to  maintain  certain  process  or 
control  device  parameters  within  the 


levels  established  dm-ing  the  initial 
performance  test.  In  general,  the 
parameter  values  or  ranges  that  must  be 
maintained,  must  be  approved  by  the 
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Administrator  bastul  on  the  performanct' 
test  demonstrations.  You  must  reference 
the  operating  standards  in  the  (jperating 
permit  that  you  are  retjuireii  to  iibtam 
under  40  CFR  part  70. 


You  must  also  submit  for  the 
Administrator's  approval  an  operations, 
maintenance,  and  monitoring  (OMM) 
plan  for  the  facility  The  OMM  plan 
specifies  the  parameters  that  must  be 
monitored,  how  thev  will  be  monitored, 


and  the  corrective  actions  to  follow 
whenever  a  monitored  parameter 
deviates  from  the  operating  standards. 
You  must  also  reference  the  OMM  plan 
in  your  40  CFR  part  70  operating  permit. 


Table  3.— Summary  of  Operating  Standards  for  New  and  Existing  Sources 


Affected  source 


Monitor  type/operatiorvproc- 
ess 


Drying  and  cunng  ovens 


Resin  free-formaldetiyde 
content 


Drying  and  cunng  ovens 
controlled  by  a  thermal 
oxidizer. 


Drying  and  cunng  ovens 
controlled  by  modifica- 
tions or  a  control  device 
other  than  a  thermal  oxi- 
dizer 

All  affected  sources  


Binder  formulation  form- 
aldehyde content 

Product  urea-formaldehyde 
resin  solids  content 

Loss-on-ignition 

Solids  content  of  urea-form- 
aldehyde resin 

Thermal  oxidizer  operating 
temperature 

Thermal  oxidizer  operation 


Process  or  control  device 
parameters 


Corrective  action 


Operating  Standards 


Use  a  resin  with  a  free-formaldehyde  content  no  greater  than  that  of  the  resin  used 
dunng  the  performance  test,  as  determined  by  the  resin  pnjrchase  specification  or 
test  mettKKl 

Use  a  binder  with  a  formaldehyde  content  no  greater  than  that  of  the  binder  formu- 
lation used  dunng  the  performance  test 

Do  not  manufacture  a  product  with  a  urea -formaldehyde  resin  solids  content  per  ton 
of  product  higher  than  that  of  the  product  made  dunng  the  performance  test 

Do  not  exceed  the  loss-on-ignition  value  of  the  product  made  dunng  the  perform- 
ance test 

Do  not  exceed  the  solids  content  of  the  urea-formaldehyde  resin  used  in  the  product 
made  dunng  the  performance  test 

Maintain  the  average  temperature  for  each  3-hour  penod  at  or  above  the  average 
operating  temperature  achieved  dunng  the  performance  test 


Operate  the  thermal  oxidizer  in  accordance  with  the  operation,  maintenance,  and 
monitonng  plan,  annually  inspect  the  thermal  oxidizer  for  structural  and  design  in- 
tegnty 

Maintain  the  process  or  control  device  within  the  ranges  established  dunng  the  per- 
formance test 


Initiate  corrective  action  within  1  hour  of  an  established  operating  parameter  excur- 
sion and  complete  and  document  action  per  operation,  maintenance  and  moni- 
tonng plan 


If  the  operating  paramett^rs  dt^viate 
from  the  values  or  ranges  specified  in 
your  OMM  plan,  vou  would  be  in 
violation  of  the  standards.  Following  the 
performance  test,  whenever  a  monitored 
parameter  deviates  from  the  established 
operating  standards,  you  must  initiate 
the  corrective  actions  specified  in  the 
OMM  plan  within  1  hour.  You  must 
complete  the  t:orrective  actions  in  an 
expeditious  manner  aryl  implement 
them  as  specified  in  your  OMM  plan 

If  you  use  a  thermal  oxidizer  to 
achieve  complianc;e  with  the  emission 
standards,  you  must  operate  the  thermal 
oxidizer  so  that  the  average  operating 
temperature  in  any  :J-h()ur  block  p(?riod 
does  not  fall  below  the  averagi^ 
temperature  established  during  the 
performance  test.  Additionally,  an 
annual  inspection  of  the  thiTmal 
oxidizer  is  required  to  ensure  that  the 
structural  and  design  integrity  of  the 
combustion  chamber  is  maintained  in 
the  same  condition  as  during  the 
performance  test,  if  you  use  process 
modifications  or  an  add-on  control 
device  other  than  a  thermal  oxidizer  to 
achieve  compliance  with  the  emission 
standards,  you  must  maintain  the 
process  or  control  device  parameter(s) 


within  the  required  ranges  that  you 
established  during  the  performance  test. 

The  operating  standards  also  require 
vou  to  maintain  the  resin  free- 
formaldehyde  content,  the  binder 
formulation  formaldehyde  content,  the 
solids  content  of  the  urea-formaldehyde 
resin,  the  urea-formaldehyde  resin 
solids  content  of  the  product 
manufactured,  and  the  loss-on-ignition 
value  of  the  wet-formed  fiberglass  mat 
produc:ed  within  the  levt^ls  you 
established  during  a  compliance  test 
and  as  specified  in  your  OMM  plan. 

D  What  Arf  thr  Pt'rfiinmince  Test  and 
Initial  (Compliance  Provisions  of  These 
Proposed  S'ESHAP' 

You  must  conduct  a  performance  test 
to  demonstrate  initial  compliance  with 
the  emissicm  limits.  The  performance 
test  must  he  performed  initially  and 
every  ,5  years  following  the  initial 
performance  test.  A  performance  test  is 
also  reqtiired  to  change  the  value  or 
range  of  an  operating  standard.  Under 
the  proposed  NESHAP,  you  must 
conduct  the  performance  test  while 
operating  at  or  near  the  maximum 
production  rate  and  while  making  wet- 
formed  fiberglass  mat  with  the  highest 
urea-formaldehvde  resin  solids  ccmtent. 


loss-on-ignition  value,  using  the  resin 
with  the  highest  free-formaldehyde 
content,  and  using  the  binder  with  the 
highest  formaldehyde  content.  You 
must  measure  formaldehyde  emissions 
as  the  average  of  three  test  runs  using 
EPA  Reference  Method  316  in  appendix 
A  of  40  CFR  part  63.  ■Sampling  and 
Analysis  for  Formaldehyde  from 
Stationar\'  Sources  in  the  Mineral  Wool 
and  Wool  Fiberglass  Industries."  This 
proposed  method  was  published  in  the 
March  31.  1997  Federal  Register  (63  FR 
15288).  You  must  demonstrate 
compliance  with  either  the  mass 
emission  limit  or  the  percentage 
reduction  requirement  using  the 
instructions  and  equations  contained  in 
the  performance  test  requirement 
section  of  this  proposed  NESHAP. 

During  the  performance  tests,  you 
must  continuously  monitor  the  thermal 
oxidizer  operating  temperature  and 
record  the  average  temperature  in  15- 
minute  blocks  during  each  1-hour  test 
run.  After  completion  of  the  three 
required  test  runs,  you  must  determine 
the  3-hour  average  operating 
temperature  of  the  thermal  oxidizer.  If 
you  use  process  modifications  or  an 
add-on  control  device  other  than  a 
thermal  oxidizer  to  comply  with  the 
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emission  standards,  you  must  determine 
the  appropriate  control  device  or 
process  monitoring  parameters  to 
indicate  whether  compliance  is  being 
achieved.  You  must  include  the  process 
or  control  device  parameters, 
monitoring  frequency,  and  the  averaging 
periods  in  your  site-specific  test  plan 
required  by  the  40  CFR  part  63  general 
provisions  and  approved  by  the 
permitting  agency  prior  to  conducting 
your  initial  performance  test.  You  may 
perform  multiple  tests  to  establish  the 
least  restrictive  value  or  operating  range 
for  the  selected  parameters  that  still 
demonstrate  compliance. 

During  the  performance  tests,  you 
must  also  monitor  and  record  the 
average  hourly  wet-formed  fiberglass 
mat  production  rate  prior  to  edge 
trimming,  the  free-formaldehyde 
content  and  the  solids  content  of  the 
urea-formaldehyde  resin  used  to 
produce  the  mat.  the  formaldehyde 
content  of  the  binder  used  to  produce 
the  mat.  the  urea-formaldehyde  solids 
content  per  ton  of  product,  and  the  loss- 
on-ignition  value  of  the  product 
manufactured  during  each  of  the  three 
test  runs. 

If  you  use  a  thermal  oxidizer  to 
comply  with  these  NESHAP,  you  must 
conduct  a  performance  evaluation  for 
the  thermal  oxidizer  temperature 
monitoring  device  prior  to  the  initial 
performance  test  to  determine 
compliance.  The  evaluation  must  be 
conducted  according  to  the  procedures 
in  40  CFR  63.8(e)  of  the  NESHAP 
general  provisions.  The  temperature 
monitoring  device  must  meet  the 
following  performance  and  equipment 
specifications:  (1)  The  temperature 
monitoring  device  must  be  installed  at 
the  exit  of  the  combustion  zone  of  each 
thermal  oxidizer;  (2)  the  recorder 
response  range  must  include  zero  and 
1.5  times  the  average  temperature;  and 
(3)  the  reference  method  must  be  a 
National  Institute  of  Standards  and 
Technology  calibrated  reference 
thermocouple-potentiometer  system  or 
an  alternate  reference,  subject  to  the 
approval  of  the  Administrator. 

The  proposed  NESHAP  would  allow 
facilities  subject  to  the  NESHAP  to 
conduct  short-term  experimental 
production  runs,  where  the 
formaldehyde  content  or  other  process 
parameters  deviate  from  the  levels 
established  during  previous 
performance  tests,  without  conducting 
additional  performance  tests.  You  must 
apply  for  approval  from  the 
Administrator  or  delegated  State  agency 
to  conduct  such  experimental 
production  runs.  The  application  must 
be  made  at  least  30  days  prior  to 
conducting  the  run.  The  application 


would  include  information  on  the 
nature  and  duration  of  the  test  runs 
including  plans  to  perform  emissions 
testing.  Such  experimental  production 
runs  are  important  to  industry'  and 
allow  them  to  develop  new  products, 
improve  existing  products,  and 
determine  the  effects  on  emissions  of 
process  modifications  being  considered, 
such  as  binder  formulation. 

E.  What  Monitoring  Requirements  Must 
I  Meet? 

Continuous  compliance  is 
demonstrated  after  the  initial 
performance  test  and  between 
subsequent  performance  tests  by 
monitoring  emission  control  devices 
and  process  operating  parameters.  The 
allowable  monitoring  parameter  values 
or  ranges  are  determined  during  your 
initial  performance  test  and  must  be 
approved  by  the  Administrator. 

If  a  thermal  oxidizer  is  used  to 
achieve  compliance  with  the  emission 
standards,  you  must  monitor  the 
operating  temperature  of  the  thermal 
oxidizer.  If  you  use  a  thermal  oxidizer 
to  achieve  compliance  with  the 
proposed  emission  standards,  you  must: 
(1)  Install,  operate,  calibrate,  and 
maintain  a  device  that  continuously 
measures  the  operating  temperature  of 
each  thermal  oxidizer;  and  (2) 
determine  and  record  the  temperature  in 
15-minute  and  3-hour  block  averages. 
This  is  typically  done  using  a 
thermocouple  (a  standard  feature  on 
most  thermal  oxidizers)  and  a  chart 
recorder  or  data  logger.  You  are  also 
required  to  monitor  the  resin  free- 
formaldehyde  content,  the  binder 
formulation  formaldehyde  content,  the 
solids  content  of  the  urea-formaldehyde 
resin,  the  urea-formaldehyde  resin 
solids  content  of  the  product 
manufactured,  and  the  loss-on-ignition 
value  of  the  wet-formed  fiberglass  mat 
produced.  Because  these  process 
parameters  affect  the  amount  of  HAPs 
emitted  from  the  dr\'ing  and  curing 
oven,  you  must  monitor  them  to  ensure 
that  operation  of  the  production  process 
is  consistent  with  the  conditions  of  the 
performance  test,  and  that  the 
production  process  does  not  vary  in 
such  a  way  as  to  increase  HAP 
emissions  from  the  dry'ing  and  curing 
oven  exhaust. 

If  process  modifications  or  a  control 
device  other  than  a  thermal  oxidizer  is 
used  to  achieve  compliance  with  the 
emission  standards,  you  must  monitor 
the  parameters  that  were  established 
during  the  performance  test  and 
approved  by  the  Administrator. 

The  proposed  NESHAP  contain 
provisions  that  would  allow  you  to 
change  the  thermal  oxidizer  operating 


temperature,  add-on  control  devices, 
and  process  parameter  values  from 
those  established  using  the  initial  and  5- 
year  performance  tests.  These 
provisions  would  allow  you  to  make 
process  changes  or  to  demonstrate  that 
different  monitoring  parameter  values 
would  more  appropriately  demonstrate 
compliance  with  the  proposed  emission 
standards.  You  may  revise  the 
monitoring  or  process  parameter  values 
by  conducting  additional  performance 
tests  to  verify'  compliance  at  the  revised 
operating  levels.  For  example,  if  you 
intend  to  use  a  urea-formaldehyde  resin 
with  a  higher  free-formaldehyde  or 
solids  content,  produce  a  wet-formed 
fiberglass  mat  with  a  higher  urea- 
formaldehyde  resin  solids  content,  or 
produce  a  product  with  a  higher  loss- 
on-ignition  value,  you  must  perform 
additional  performance  tests  to  \erif\- 
compliance  at  the  increased  operating  or 
process  parameters.  You  must  request 
and  obtain  approval  from  the 
Administrator  to  conduct  these 
additional  performance  tests  and  must 
submit  performance  data  that  justify-  and 
support  the  expanded  parameter  ranges 
before  the  facility  is  allowed  to  operate 
under  the  revised  monitoring 
parameters. 

F.  What  Are  the  Notification, 
Recordkeeping,  and  Reporting 
Requirements  of  These  Proposed 
NESHAP? 

All  notification,  recordkeeping,  and 
reporting  requirements  in  the  40  CFR 
part  63  general  provisions,  as  well  as 
additional  requirements,  apply  to  wet- 
formed  fiberglass  mat  mcmufacturing 
facilities.  The  notification  and  reporting 
requirements  include,  but  are  not 
limited  to:  (1)  Initial  notification  of 
applicability  of  the  rule,  notification  of 
the  dates  for  conducting  the 
performance  test,  and  notification  of 
compliance  status:  (2)  a  report  of 
performance  test  results;  (3)  a  startup, 
shutdown,  and  malfunction  plan:  (4) 
reports  of  any  startup,  shutdown,  and 
malfunction  events  that  occur:  and  (5) 
reports  of  excess  emissions  {i.e.. 
monitoring  parameter  exceedances)  and 
continuous  monitoring  system 
performance.  When  no  exceedances 
occur,  you  must  submit  semiannual 
reports  indicating  that  no  exceedances 
have  occurred  during  the  period.  If 
exceedances  or  deviations  from 
established  monitoring  parameters 
occur,  the  frequency  of  submitting  the 
excess  emission  reports  becomes 
quarterly  until  a  request  to  return  to 
semiannual  reporting  is  approved  by  the 
Administrator.  You  cannot  submit  the 
request  to  reduce  the  frequency  of  the 
reporting  period  until  the  affected 
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source's  excess  emissions  and 
e:ontinuous  monitoring  system 
perforniance  reports  remain  ccmtinuallv 
within  the  established  parameter  ranges 
for  1  full  year. 

You  must  maintain  records  of  the 
following,  as  applicable:  (1)  Thermal 
oxidizer  operating  temperature;  (2) 
process  parameters  for  dr\ing  and 
curing  ovens  that  comply  with  the 
emission  standards  using  process 
modifications  or  an  add-on  control 
device  other  than  a  thermal  oxidizer;  (3) 
free- formaldehyde  content  of  the  resin; 
(4)  binder  formulation  formaldehyde 
content;  (5)  loss-on-ignition  value  of  the 
wet-formed  fiberglass  mat  produced;  (6) 
urea-formaldehyde  resin  solids  content 
per  ton  of  the  wet-formed  fiberglass  mat 
produced;  (7)  average  hourly  wet- 
formed  fiberglass  mat  production  rate; 
(8)  the  date  and  time  an  exceedance 
commenced  if  a  parameter  monitoring 
exceedant^e  occurs,  the  date  and  time 
corrective  actions  were  initiated  and 
completed,  a  description  of  the  cause  of 
the  exceedance.  and  a  description  of  the 
corrective  actions  taken;  (9)  the 
approved  OMM  plan;  (10)  maintenance 
and  inspections  performed  on  control 
devices;  and  (11)  any  other  information 
required  to  be  recorded  in  the  general 
provisions. 

The  NESHAP  general  provisions 
require  that  records  be  maintained  for  at 
least  5  years  from  the  date  of  each 
record.  You  would  retain  the  records 
onsite  for  at  least  2  years  but  may  retain 
the  records  offsite  for  the  remaining  3 
years.  The  records  must  be  readily 
available  and  in  a  form  suitable  for 
efficient  inspection  and  rtiview  The 
files  may  be  retained  on  paper,  on 
microfilm,  on  microfiche,  on  a 
computer,  on  computer  disks,  or  on 
magnetic  tape.  Reports  may  be  made  on 
paper  or  on  a  labeled  computer  disk 
using  commonly  available  and 
compatible  computer  software. 

m.  What  Are  the  Impacts  of  These 
Proposed  NESHAP? 

A   What  Are  the  Air  Emistiion  Impacts^ 

At  the  current  level  of  control, 
nationwide  emissions  of  HAPs  from  the 
14  facilities  in  the  industry  are  about 
268  Mg/yr  (295  tons/yr).  Under  the 
proposed  NESHAP.  it  is  expected  that 
thermal  oxidizers  will  be  added  tf)  the 
five  uncontrolled  drying  and  curing 
ovens,  and  that  existing  thermal 
oxidizers  will  be  replaced  with  new 
units  for  three  out  of  the  ten  controlled 
drying  and  curing  ovens.  This  would 
result  in  an  estimated  reduction  in 
nationwide  HAP  emissions  of  199  Mg/ 
yr  (219  lons/yr)  (Docket  No.  A-97-54). 


Formaldehyde  emissions  from  wet- 
fornKid  fiberglass  mat  manufacturing 
lines  account  for  about  65  percent  of  the 
baseline  HAP  emissions.  Methanol 
emissions  account  for  approximately  30 
percrent.  with  vinyl  ac:etate  comprising 
the  remaining  5  percent  of  the  baseline 
HAP  emissions.  Estimated  nationwide 
emissions  of  formaldehyde  from 
existing  wet-formed  fiberglass  mat 
production  lines  are  174  Mg/yr  (192 
tons/yr)  at  the  current  level  of  control. 
Implementing  the  proposed  NESHAP 
will  reduce  nationwide  formaldehyde 
emissions  from  existing  sources  by 
about  130  Mg/yr  (143  tons/yr)  (Docket 
No,  A-97-54).  and  combined  emissions 
of  vinyl  acetate  and  methanol  will  be 
reduced  by  70  Mg/yr  (77  tons/yr). 

B   What  Arf  thf  WatfT  and  Solid  Waste 
Impacts'' 

Because  compliance  with  the 
proposed  NESHAP  is  based  on  the  use 
of  thermal  oxidizers,  no  water  pollution 
or  solid  waste  impacts  would  result 
from  the  propost^d  NESHAP 

a  What  Are  the  Energy  Impacts? 

Thermal  oxidizers  require  electrical 
energy  to  operate  fans  Additional 
electrical  energy  requirements  are 
estimated  to  be  4,260  megawatt  hours 
per  year  (MW-hr/yr)  An  additional 
275,000  million  British  thermal  units 
per  year  (Btu/yr)  of  natural  gas  are 
estimated  to  be  required  for  eight 
additional  thermal  oxidizers  that  would 
be  added  to  existing  sources.  The  total 
additional  energy  (electricity  and 
natural  gas)  required  as  a  result  of  the 
proposed  NESHAP  is  290  billion  Btu/yr 
in  the  fifth  year  following  promulgation 
of  the  NESHAP  (Docket  No.  A-97-54). 
No  new  glass  mat  production  lines  are 
projected  in  the  5  years  after 
promulgation;  therefore,  no  increased 
energy  requirement  is  expected  for  new 
glass  mat  production  lines  under  the 
proposed  NESHAP. 

D  Are  There  Any  Additional 
Environmental  and  Health  Impacts? 

Reducing  HAP  emissions  will  lower 
occupational  HAP  and  VOC  exposure 
levels.  The  operation  of  thermal 
oxidizers  may  increase  occupational 
noise  levels  in  the  five  facilities  that 
currently  do  not  control  HAP  emissions. 

E  What  Are  the  Cast  Impacts? 

(lost  impacts  of  the  proposed 
NESHAP  for  drying  and  c;uring  ovens 
were  analyzed  using  site-specific 
information  included  in  the  TAPPI 
survey  responses  coupled  with 
procedures  from  the  "OAQPS  (lost 
Manual  "  (Docket  No.  A-97-54).  For 
some  facilities  where  site-specific  data 


necessary  for  estimating  costs  (e.g.,  a 
vent  fiow  rate)  were  not  available, 
average  factors  developed  from  industry 
data  were  used  to  estimate  the  missing 
data. 

The  total  capital  costs  to  achieve  the 
proposed  NE.SHAP  were  estimated  to  be 
55.272,000.  These  capital  cost  impacts 
arise  from  the  purchase  and  installation 
of  eight  thermal  oxidizers — five  thermal 
oxidizers  for  the  five  facilities  without 
existing  controls  and  three  thermal 
oxidizers  for  three  facilities  that  must 
replace  existing  thermal  oxidizers  that 
cannot  meet  the  proposed  NESHAP.  The 
average  capital  costs  of  installing  a  new 
thermal  oxidizer  is  $658,000  per 
oxidizer  The  capital  costs  estimate  to 
install  a  new  thermal  oxidizer  to 
achieve  compliance  includes  the  cost  of 
auxiliary'  burners,  combustion 
chambers,  primary  heat  exchangers, 
weather-tight  housing  and  insulation,  a 
fan,  flow  and  temperature  controls,  a 
stack,  and  structural  supports. 

Ten  of  the  15  wet-formed  fibergla.ss 
mat  production  lines  have  existing 
thermal  oxidizers.  We  have 
formaldehyde  emissions  data  for  five  of 
the  existing  thermal  oxidizers.  Based  on 
an  evaluation  of  the  emissions  data,  four 
of  these  five  thermal  oxidizers  are 
already  achieving  the  formaldehyde 
control  level  required  by  the  proposed 
NESHAP.  Therefore,  no  thermal 
oxidizer  capital  costs  to  comply  with 
the  proposed  NESHAP  were  estimated 
for  these  four  facilities.  The  fifth  facility 
controls  both  the  drying  and  curing 
oven  exhaust  and  the  binder  application 
vacuum  exhaust.  Since  this  facility  is 
not  achieving  the  formaldehyde  control 
level  required  by  the  proposed 
NESHAP,  the  cost  of  a  new  thermal 
oxidizer  was  estimated  for  this  facility. 
The  thermal  oxidizer  cost  estimate  is 
based  on  the  flow  rate  from  the  drying 
and  curing  oven  exhaust  only  since  the 
proposed  NESHAP  does  not  require 
control  of  the  binder  application 
vacuum  exhaust. 

No  formaldehyde  emissions  data  are 
available  for  the  remaining  five  existing 
thermal  oxidizers.  Three  facilities  have 
thermal  oxidizers  operating  at 
temperatures  and  residence  times  that 
are  as  high  as  those  that  have  achieved 
the  proposed  formaldehyde  control 
level.  Therefore,  we  expect  that  these 
three  facilities  will  be  able  to  comply 
with  the  proposed  NESHAP  using  their 
existing  thermal  oxidizers.  No  increases 
in  capital  or  annual  costs  were 
estimated  for  these  facilities.  The  two 
remaining  thermal  oxidizers  have 
temperatures  or  residence  times  lower 
than  those  at  the  facilities  that  are 
achieving  the  proposed  control  levels. 
Capital  costs  were  estimated  to  replace 
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these  two  thermal  oxidizers  with  new 
thermal  oxidizers  that  are  designed  to 
meet  the  proposed  NESHAP. 

The  proposed  monitoring 
requirements  for  the  thermal  oxidizer 
operating  temperature  are  not  current 
industry  practice  and  are  expected  to 
impose  additional  costs  on  facilities 
with  existing  thermal  oxidizers.  To 
estimate  the  impact  of  the  additional 
monitoring  equipment  (i.e.,  a  data 
logging  system),  a  cost  of  $7,000  ($1,000 
for  each  of  the  seven  facilities  with  an 
existing  thermal  oxidizer  that  is 
achieving  the  proposed  NESHAP)  was 
included  in  the  capital  cost  estimate 
(Docket  No.  A-97-54).  No  additional 
capital  costs  were  estimated  for 
monitoring  equipment  for  the  new 
thermal  oxidizers  since  temperature 
monitors  and  recording  devices  are 
standard  equipment  and  are  included  in 
the  cost  estimates  for  new  thermal 
oxidizers. 

The  total  annualized  cost  of  the 
proposed  NESHAP  for  eight  new 
thermal  oxidizers  is  about  $2,414,000. 
The  average  annual  cost  for  a  typical 
facility  that  installs  a  new  thermal 
oxidizer  is  $302,000.  The  annualized 
cost  estimate  includes  the  cost  of 
operation,  maintenance,  supervisory 
labor,  maintenance  materials,  utilities, 
administrative  charges,  taxes,  insurance, 
and  capital  recovery. 

F.  What  Are  the  Economic  Impacts? 

The  goal  of  the  economic  impact 
analysis  is  to  estimate  the  market 
response  of  the  wet-formed  fiberglass 
mat  production  industry  to  the 
proposed  emission  standards  and  to 
determine  the  economic  effects  that  may 
result  from  the  proposed  NESHAP.  As 
discussed  above,  14  facilities  owned  by 
nine  different  companies  produce  wet- 
formed  fiberglass  mat  domestically. 
These  facilities  may  potentially  be 
affected  by  the  proposed  NESHAP. 

The  estimated  nationwide  annualized 
cost  of  the  proposed  NESHAP  is  $1,595 
million.  This  cost  estimate  represents 
approximately  0.069  percent  of  the  1995 
sales  revenues  for  domestically 
produced  wet-formed  fiberglass  mat. 
Based  upon  this  estimate,  it  is 
reasonable  to  assume  that  market  price 
increases  and  production  decreases 
resulting  from  the  proposed  NESHAP 
are  likely  to  be  very  small.  Thus,  we 
conclude  that  the  proposed  NESHAP  is 
not  likely  to  have  a  significant  economic 
impact  on  the  wet-formed  fiberglass  mat 
industry  as  a  whole  or  on  secondary 
markets  such  as  the  labor  market  and 
foreign  trade. 

We  performed  a  strecunlined 
economic  analysis  to  determine  facility- 
specific  impacts.  The  facility-specific 


impacts  are  examined  by  calculating  the 
ratio  of  the  estimated  annualized  costs 
of  emission  controls  for  each  facility  to 
the  estimated  revenues  per  facility  (i.e.. 
a  cost-to-sales  ratio)  to  assess  the 
likelihood  of  facility  closures  and 
employment  impacts.  Cost-to-sales 
ratios  refer  to  the  change  in  the  cost  of 
emission  controls  divided  by  the  sales 
revenue  of  wet-formed  fiberglass  mat. 
the  goods  produced  in  the  process  for 
which  additional  pollution  control  is 
required.  This  ratio  can  be  estimated  for 
either  individual  firms  or  as  an  average 
for  some  set  of  firms  such  as  affected 
small  firms.  While  it  has  different 
significance  for  different  market 
situations,  it  is  a  good  rough  gauge  of 
potential  impact.  If  costs  for  the 
individual  (or  group  of)  firms  are 
completely  passed  onto  the  purchasers 
of  the  good(s)  being  produced,  the  ratio 
is  an  estimate  of  the  price  change  (in 
percentage  form  after  multiplying  the 
ratio  by  100).  If  costs  are  completely 
absorbed  by  the  producer,  this  ratio  is 
an  estimate  of  changes  in  pretax  profits 
(in  percentage  form  after  multiplying 
the  ratio  by  100).  The  distribution  of 
cost-to-sales  ratios  across  the  whole 
market,  the  competitiveness  of  the 
market,  and  profit-to-sales  ratios  are 
among  the  obvious  factors  that  may 
influence  the  significance  of  any 
particular  cost-to-sales  ratio  for  an 
individual  facility. 

For  these  proposed  NESHAP,  a  cost- 
to-sales  ratio  exceeding  1  percent  was 
determined  to  be  an  initial  indicator  of 
the  potential  for  a  significant  facility 
impact.  Each  of  the  14  facilities  affected 
by  the  proposed  NESHAP  has  cost-to- 
sales  ratios  of  less  than  1  percent  of 
sales.  Therefore,  the  facility-specific 
impacts  are  not  considered  to  be 
significant  for  any  facility'  affected  by 
the  proposed  NESHAP.  No  facility  is 
likely  to  close  as  a  result  of  the 
proposed  NESHAP.  Facilities  in  the 
wet-formed  fiberglass  mat  production 
industry  are  likely  to  increase  the  price 
charged  for  the  product  in  response  to 
market  price  changes,  to  absorb  the 
costs  with  no  price  increase,  or  to 
respond  with  a  combination  of  these 
alternatives.  The  economic  impacts  to 
consumers  and  producers  of  wet-formed 
fiberglass  mat  are  anticipated  to  be 
minimal.  The  generally  small  scale  of 
the  impacts  suggests  that  there  will  also 
be  no  significant  impacts  on  markets  for 
the  products  made  using  wet-formed 
fiberglass  mat.  For  more  information, 
consult  the  economic  impact  report 
entitled  "Economic  Impact  Analysis  for 
the  Proposed  National  Emission 
Stcmdard  for  Hazardous  Air  Pollutants 
from  the  Production  of  Wet-Formed 


Fiberglass  Mat,"  January  1999  (Docket 
No.  A-97-54). 

IV,  How  Were  These  Proposed  NESHAP 
Developed? 

A.  Selection  of  Emission  Sources 

In  the  wet-formed  fiberglass  mat 
production  industry.  HAPs  are  emitted 
from  two  processes:  binder  application 
processes  and  drying  and  curing 
processes.  For  the  reasons  described 
below,  we  selected  the  drv'ing  and 
curing  processes  at  new  and  existing 
wet-formed  fiberglass  mat  production 
lines  for  control  under  the  proposed 
NESHAP. 

The  drying  and  curing  oven  drives  off 
moisture  remaining  on  the  fibers  and 
sets  the  binder  using  heated  air.  Fans 
are  used  to  draw  hot  air  through  the  mat 
within  each  of  the  oven  zones;  the  hot 
air  may  be  recycled  within  each  zone  to 
conserve  energy.  Emissions  of 
formaldehyde,  vinyl  acetate,  and 
methanol  result  from  vaporization  of 
volatile  compounds  in  the  binder. 
Emissions  from  ten  of  the  15  drying  and 
curing  ovens  on  wet-formed  fiberglass 
manufacturing  lines  are  controlled  by 
thermal  oxidizers.  Emissions  from  the 
remaining  five  ovens  are  uncontrolled. 

The  emissions  from  the  drying  and 
curing  ovens  account  for  approximately 
90  percent  of  the  total  HAP  emissions 
from  wet-formed  fiberglass  mat 
production  facilities.  Although  one 
facility  controls  the  vent  gases  from  the 
binder  application  vacuum  exhaust 
along  with  the  drying  and  curing  oven 
exhaust,  we  do  not  consider  the  control 
of  the  binder  application  vacuum 
exhaust  at  this  facility  to  represent 
MACT  for  new  sources.  When  the 
binder  application  vacuum  exhaust  is 
controlled  using  an  existing  thermal 
oxidizer  designed  to  control  only  the 
drying  and  curing  oven  exhaust,  the 
overall  HAP  reduction  achieved  by  the 
thermal  oxidizer  is  decreased  (Docket 
No.  A-97-54).  Introducing  the  binder 
application  vacuum  exhaust  into  an 
existing  thermal  oxidizer  decreases  the 
performance  of  the  thermal  oxidizer 
because  of  the  decreased  residence  time 
in  the  thermal  oxidizer  and  the  high 
moisture  content  of  the  binder 
application  vacuum  exhaust.  No  binder 
application  vacuum  exhausts  are 
controlled  using  stand-alone  thermal 
oxidizers.  In  addition,  the  costs  of 
controlling  the  binder  application 
vacuum  exhaust  by  requiring  a  stand- 
alone thermal  oxidizer  would  be 
unreasonably  high.  For  these  reasons, 
we  propose  to  regulate  HAP  emissions 
at  the  MACrr  floor  only  from  the  drying 
and  curing  oven  processes. 
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B  Selection  of  MACT  Floor 

After  identifying  the  MAtT  floors  for 
new  and  existing  sources,  we  must 
investigate  rtsgulatorv  alternatives 
Regulatory  alternatives  are  different 
levels  of  emissions  control,  equal  to  or 
more  stringent  than  the  MACT  floor 
levels.  Information  about  the  industry  is 
analyzed  to  project  national  impacts 
(which  include  HAP  emission  reductic^n 
levels  and  cost,  energy,  and  non-air 
quality  health  and  environmental 
impacts)  and  to  select  the  regulatory 
alternative  that  best  reflects  MACTT.  The 
selected  alternative  mav  be  more 
stringent  than  the  MAtT  floor,  but  the 
control  level  must  be  achievable  and 
reasonable  in  the  Administrator's 
judgement  considering  cost,  non-air 
quality  health  and  environmental 
impacts,  and  energy  requirements.  The 
objet:tive  is  to  achieve  the  maximum 
degree  of  emissions  reduction  without 
imposing  unreasonable  impacts  (see 
section  n2(d)(2)  of  the  ClAA).  The 
regulator^'  alternatives  and  emission 
limits  selec:ted  for  new  and  existing 
sources  may  he  different  because  of 
different  MAC^T  floors. 

In  establishing  the  MACT  standards. 
we  mav  distinguish  among  classes, 
types,  and  sizt's  of  sources  within  a 
category  or  subcategory  when  there  an' 
significant  differences  among  the  clas.ses 
or  subcategories  (see  section  11 2(d)(1)  of 
the  (^AA).  For  the  wet-formed  fiberglass 
mat  indu.stry.  we  examined  the 
processes,  the  process  operations,  and 
other  factors  to  determine  if  separate 
classes  of  units,  operations,  or  other 
criteria  have  an  effect  on  air  emissions 
or  their  controllability  that  would  justify 
subcategories.  Btjcause  all  the  wet- 
formed  fiberglass  mat  production 
facilities  use  similar  processes  and  emit 
the  same  pollutants,  there  is  no  basis  for 
establishing  subcategories.  Therefore, 
we  decided  to  regulate  wet-formed 
fiberglass  mat  production  as  one  source 
category. 

Because  the  wet-formed  fiberglass  mat 
production  industry  has  fewer  than  30 
sources,  the  MACH"  floor  for  existing 
sources  is  based  on  the  average  of  the 
best-performing  five  sources.  Nine 
facilities  (10  production  lines)  of  the  14 
facilities  (15  production  lines)  use  a 
thermal  oxidizer  to  control  HAP 
emissions  from  the  drying  and  curing 
oven  exhaust.  Emission  reductions 
achieved  by  thermal  oxidizers  represent 
the  best  emissions  control  technology 
achieved  by  sources  subject  to  the 
proposed  standards.  Thus,  the  MACTT 
floor  for  existing  sources  is  the  level  of 
control  achieved  bv  a  thermal  oxidizer. 
The  new  source  MACTF  floor  is  bast'd 
on  the  emission  control  that  is  achieved 


in  practice  by  the  best -controlled  similar 
source.  Because  the  best-controlled 
drying  and  curing  oven  uses  a  thermal 
oxidizer  and  no  more  effective  control 
technology  than  thermal  oxidation  has 
been  achieved  to  control  gaseous  HAPs, 
this  is  also  the  MACTT  floor  level  of 
control  for  new  sources. 

One  facility  currently  controls  the 
emissions  from  the  binder  application 
vacuum  exhaust  using  a  thermal 
oxidizer  originally  designed  to  control 
only  the  drying  and  curing  oven 
exhaust.  Because  the  existing  thermal 
oxidizer  was  not  designed  to  control  the 
binder  application  vacuum  exhaust 
along  with  the  drying  and  curing  oven 
exhaust,  a  lower  overall  HAP  reduction 
is  achieved  at  this  facility  than  by 
facilities  controlling  only  the  drying  and 
curing  oven  exhaust.  The  overall  HAP 
level  of  control  is  compromised  due  to 
the  decreased  residence  time  in  the 
thermal  oxidizer  and  the  high  moisture 
(;(mtent  of  the  binder  application 
vacuum  exhaust.  Therefore,  because  it  is 
not  the  best  controlled  source,  we  do 
not  consider  the  control  of  the  binder 
application  vacuum  exhaust  at  this 
facility  to  represent  the  MACTT  floor  for 
new  sources. 

Currently,  we  are  not  aware  of  any 
available  controls  that  are  better  than  a 
thermal  oxidizer  for  controlling  gaseous 
HAP  emissions  at  wet-formed  fiberglass 
mat  production  lines.  We  considered 
controlling  the  binder  application 
vacuum  exhaust  emissions  in  addition 
to  the  drying  and  curing  oven  exhaust 
emissions.  We  have  determined  that 
controlling  the  binder  application 
vacuum  exhaust  emissions  with  a  stand- 
alone thermal  oxidizer  was  the  only 
available  beyond-the-floor  option  for 
existing  sources.  The  incremental  cost 
of  controlling  the  binder  application 
vacuum  exhaust  with  a  dedicated 
thermal  oxidizer  is  approximately 
$39.200/Mg  ($35.700/ton)  of  HAP 
reduced  (Docket  No.  A-97-54).  As 
discussed  above,  it  is  not  possible  to 
combine  the  binder  application  vacuum 
exhaust  with  the  drying  and  curing  oven 
exhaust  at  existing  facilities  without 
decreasing  the  performance  of  the 
existing  thermal  oxidizer.  We  did  not 
select  this  control  scenario  because  it 
achieves  a  lower  overall  HAP  reduction. 

As  with  existing  sources,  the  only 
option  more  stringent  than  the  MACTT 
floor  level  of  control  for  new  sources  is 
control  of  the  binder  application 
vacuum  exhaust  in  addition  to 
controlling  the  drying  and  curing  oven 
exhaust   For  new  sources,  a  thermal 
oxidizer  could  be  designed  to  handle 
both  emission  sources.  Therefore,  for 
this  analysis,  we  assumed  that  a  single 
thermal  oxidizer  would  be  used  to 


control  both  the  drying  and  curing  oven 
exhaust  and  the  binder  application 
vacuum  exhaust.  This  assumption  was 
made  since  controlling  the  dr\'ing  and 
curing  oven  exhaust  and  the  binder 
application  vacuum  exhaust  in  separate 
thermal  oxidizers  would  be  more 
expensive  than  a  single  thermal  oxidizer 
for  both  emission  sources  (Docket  No. 

A-97-54). 

The  estimated  incremental  cost  for 
new  sources  to  control  both  the  drying 
and  curing  oven  exhaust  and  the  binder 
application  vacuum  exhaust  with  one 
thermal  oxidizer  is  approximately 
$12,800/Mg  (Sll.600/ton)  of  HAP 
reduced  The  new  source  control  cost 
estimates  are  based  on  a  representative 
wet-formed  fiberglass  mat  production 
facility  controlling  both  the  drying  and 
curing  oven  exhaust  and  the  binder 
application  vacuum  exhaust  with  a 
single  thermal  oxidizer  (Docket  No.  A- 
97-54).  Based  on  this  evaluation,  we 
concluded  that  the  cost  of  controlling 
the  binder  application  vacuum  exhaust 
at  new  sources  is  unreasonable  at  this 
time. 

For  each  of  the  cases  evaluated  above, 
we  did  not  identify-  emission  control 
technologies  or  control  of  additional 
emission  sources  that  would  reduce 
emissions  to  a  level  below  the  MACTT 
floor  without  imposing  costs  which  we 
concluded  are  unreasonable  at  this  time. 
Therefore,  we  are  proposing  emission 
limits  at  the  MACTT  floor  level  of 
control. 

C  Emission  Limits 

We  have  performance  data  for  five 
facilities  in  this  industry  that  use 
thermal  oxidizers  to  control  drying  and 
curing  oven  exhaust  streams.  Table  4 
summarizes  the  available  formaldehyde 
emissions  data  from  these  facilities. 
However,  data  from  only  four  thermal 
oxidizers  were  used  to  determine  the 
proposed  emission  limits.  The 
performance  of  the  thermal  oxidizer  at 
the  fifth  facility  was  not  considered 
representative  of  the  MACT  floor  level 
of  control.  This  facility  controls  the 
emissions  from  the  binder  application 
vacuum  exhaust  using  a  thermal 
oxidizer  originally  designed  to  control 
only  the  emissions  from  the  drying  and 
curing  oven  exhaust.  Because  the  binder 
application  vacuum  exhaust  is  a  cooler 
and  more  dilute  stream  than  the  drying 
and  curing  oven  exhaust,  the  residence 
time  in  the  combustion  chamber  is 
decreased  and  HAP  destruction 
efficiency  is  reduced.  Therefore,  data 
from  plant  E  in  table  4  were  not  used 
to  determine  emission  limits  for  drj'ing 
and  curing  ovens. 
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Table  4. — Summary  of  Formaldehyde  Emission  Test  Results  on  Wet-Formed  Fiberglass  Mat  Production 

Lines  for  Drying  and  Curing  Oven  Exhaust 


Plant 


Average  formaldehyde  emissions " 


Thermal  oxidizer  param- 
eters "^ 


Uncontrolled 


kg/Mg 


Controlled 


lb/ton 


kg/Mg 


lb/ton 


Calculated  control 
device  efficiency 
(°/o  destruction) 


A  

1500  -f.  1.25  s  RT 

1.972 

3945 

0.0065 

0013 

997 

B  

1500    F.  1  s  RT 

0.415 

0  830 

0.0018 

0.0037 

99^ 

C  

1350    F.  0  75  s  RT 

0296 

0.591 

00035 

0.0070 

984 

D  

1400    F,  1  2s  RT 

0.590 

1.18 

0.02 

0.04 

96.4 

E'  

1500    F,  0  6  s  RT 

0.970 

194 

0095 

0.19 

90.1 

*  Emission  units  are  kg  (lb)  of  formaldehyde  per  Mg  (ton)  of  fit)erglass  mat  product, 
f  RT  =  Retention  time 

"=This  facility  also  controls  the  binder  application  vacuum  exhaust  with  the  thermal  oxidizer  that  was  originally  designed  to  control  only  the  dry- 
ing and  cunng  oven  exhaust.  Therefore,  this  thermal  oxidizer  was  not  considered  representative  of  the  MACT  floor  level  of  control. 


The  controlled  emission  rates  of  the 
four  thermal  oxidizers  that  represent  the 
MACT  floor  level  of  control  range  from 
0.0018  to  0.02  kg/Mg  (0.0037  to  0.04  lb/ 
ton)  and  the  destruction  efficiencies 
range  from  99.7  to  96.4  percent 
efficiency.  We  believe  that  the 
differences  in  the  performance  achieved 
by  the  four  thermal  oxidizers  are  due  to 
differences  in  operating  temperature, 
residence  time,  combustion  chamber 
design,  and  variations  in  uncontrolled 
emissions  that  occur  in  this  industry. 
Considering  these  variables,  we 
consider  the  performance  of  the  four 
well-designed  and  -operated  thermal 
oxidizers  to  represent  the  MACT  floor 
level  of  control.  Based  on  the  data  from 
all  four  sources  with  well-designed  and 
-operated  thermal  oxidizers,  and 
considering  the  variability  in 
performance  of  a  thermal  oxidizer 
representative  of  the  MACT  floor  level 
of  control,  we  have  selected  a  mass 
emission  limit  of  0.03  kg/Mg  as  the 
standard  for  new  and  existing  sources. 
The  0.03  kg/Mg  mass  emission  limit 
selected  is  somewhat  higher  that  the 
short-term  test  result  of  0.02  kg/Mg  for 
the  fourth  thermal  oxidizer.  However, 
the  selected  mass  emission  limit  allows 
for  long-term  process  and  control 
equipment  variability. 

We  are  also  establishing  an  alternative 
percentage  reduction  efficiency 
standard  to  address  situations  in  which 
a  facility  caimot  achieve  the  0.03  kg/Mg 
mass  emission  limit  due  to  process 
variations  while  operating  technology 
representative  of  the  MACTT  floor  level 
of  control.  Considering  the  data  from  all 
four  of  the  sources  with  well-designed 
and  -operated  thermal  oxidizers 
representative  of  the  MACT  floor  level 
of  control,  and  considering  the 
variability  in  performance  of  a  thermal 
oxidizer  representative  of  the  MACTT 
floor  level  of  control,  we  have  selected 
a  96  percent  destruction  efficiency  as 
the  alternative  standard.  Sources  subject 


to  these  emission  standards  would  be 
allowed  to  demonstrate  compliance  by 
either  meeting  a  mass  emission  limit  of 
0.03  kg/Mg  (0.05  lb/ton)  of  product  or 
achieving  a  96  percent  destruction 
efficiency.  For  example,  a  facility  with 
a  high  inlet  formaldehyde  concentration 
may  not  be  able  to  achieve  the  mass 
emission  limit  but  could  comply  with 
the  percentage  reduction. 

D.  Selection  of  Test  Methods 

Under  the  proposed  NESHAP.  you 
must  conduct  a  performance  test  using 
formaldehyde  as  a  surrogate  measure  for 
all  organic  HAPs.  You  must  measure 
formaldehyde  emissions  using  EPA 
Reference  Method  316  or  any  other 
alternative  method  that  has  been 
approved  by  the  Administrator  under 
§  63.7(f)  of  the  general  provisions. 

The  EPA  Reference  Method  316, 
"Sampling  and  Analysis  for 
Formaldehyde  Emissions  from 
Stationary  Sources  in  the  Mineral  Wool 
and  Wool  Fiberglass  Industries."  is  a 
manual  test  method  that  measures 
formaldehyde  by  spectrophotometry' 
using  the  modified  pararosaniline 
method.  The  method  was  validated  at  a 
mineral  wool  manufacturing  facility, 
which  has  been  determined  to  be  a 
similar  source,  according  to  the 
procedures  in  EPA  Validation  Method 
301,  40  CFR  part  63,  appendix  A.  In 
Method  316.  gases  are  withdrawn 
isokinetically  from  an  emission  source 
and  are  collected  in  high-purity  water. 
Formaldehyde  present  in  the  emissions 
is  highly  soluble  in  water. 
Formaldehyde  in  the  sample  reacts  with 
acidic  pararosaniline  and  sodium 
sulfite,  forming  a  purple  chromophore. 
The  intensity  of  the  purple  color, 
measured  spectrophotometrically. 
provides  a  measure  of  the  formaldehyde 
concentration  in  the  sample. 

Using  the  results  of  the  performance 
tests,  you  would  use  the  equations  and 
procedures  in  the  rule  to  convert  the 


formaldehyde  emission  rate  into  either 
a  kg/Mg  (lb/ton)  of  product  emission 
rate  or  a  percentage  removal  value. 
Appendix  A  to  the  proposed  standards 
contains  a  method  for  determining  the 
free-formaldehyde  content  of  urea- 
formaldehyde  resins.  Appendix  B  to  the 
proposed  standards  contains  a  method 
for  determining  the  loss-on-ignition  of 
the  product.  You  must  monitor  these 
parameters  to  ensure  compliance  with 
the  standards  between  performance 
tests. 

E.  Selection  of  Operating  Standards  and 
Monitoring  Requirements 

We  believe  that  the  operating 
standards  and  monitoring  requirements 
discussed  in  sections  II. C  and  II. E. 
respectively,  will  provide  sufficient 
information  needed  to  determine 
continuing  compliance  or  identify 
operating  problems  at  the  source.  At  the 
same  time,  the  provisions  are  not  labor 
intensive,  do  not  require  expensive  or 
complex  equipment,  and  do  not  require 
burdensome  recordkeeping.  For 
example,  temperature  monitoring  and 
recording  equipment  are  stemdard 
features  on  thermal  oxidizers.  Resin 
free-formaldehyde  content  is  a  standard 
purchase  specification  for  resin.  Finally, 
the  solids  content  of  the  urea- 
formaldehyde  resins,  the  urea- 
formaldehyde  solids  content,  the  binder 
formulation  formaldehyde  content,  and 
loss-on-ignition  value  of  the  product 
manufactured  are  monitored  and 
recorded  as  part  of  normal  product 
quality  control  procedures. 

V.  What  Are  the  Administrative 
Requirements  of  These  Proposed 
NESHAP? 

A.  Executive  Order  12866— Regulatory 
Planning  and  Review 

Under  Executive  Order  12866  (58  FR 
51735.  October  4.  1993).  EPA  must 
determine  whether  the  regulatory-  action 
is  "significant"  and.  therefore,  subject  to 
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review  by  the  Office  of  Management  and 
Budget  (OMB)  and  the  requirements  of 
the  Executive  Order.  The  Executive 
Order  defines  'significant  regulatory 
action"  as  one  that  is  likely  to  result  in 
a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  ur 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency: 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs,  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

It  has  been  determined  that  this  action 
is  not  a  "significant  regulatory  action  " 
under  the  terms  of  the  Executive  Order 
and  is,  therefore,  not  subject  to  OMB 
review  However,  an  economic:  analysis 
of  the  proposed  NESHAP  was  prepared 
and  is  available  in  the  docket  (Docket 
A-97-54) 

B  Exfcutivff  Order  13045 — Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Htsks 

Executive  Order  i:i04.5  (t>2  PR  19HH5, 
April  23.  1997)  applies  to  any  rule  that 
(1)  Is  determined  to  be  "et:onomically 
significant"  as  defined  under  Executive 
Order  12866,  and  (2) concerns  the 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  c:hildren   If 
the  regulatory  ac:ti<)n  meets  both  criteria. 
EPA  must  evaluate  the  environmental 
health  or  safety  effects  of  the  planned 
rule  on  children,  and  explain  why  the 
planned  regulation  is  preferable  to  other 
potentially  effe<;tive  and  rea.sonably 
feasible  alternatives  considered  by  EPA 

The  EPA  interprets  Executive  ()rder 
13045  as  applying  (mly  to  those 
regulatory  actions  that  are  based  on 
health  or  safety  risks,  such  that  the 
analysis  required  under  sec  ticm  .')-501  of 
the  Order  has  the  potential  to  influent  »• 
the  regulation  This  propo.sed  rule  is  not 
subject  to  Executive  Onfer  l,U)4r) 
because  it  is  not  an  economically 
significant  regulatory  ac  tion  as  defined 
by  Executive  Order  12HH(),  and  it  is 
based  on  tec:hnologv  perfi)rnianc;e  and 
not  on  health  or  safety  risks 

(,'  Executive  Order  131.12 — Federalism 

Executive  Order  I.M  )2,  entitled 
"Federalism"  (64  KR  43255,  August  HI. 


1999).  requires  EPA  to  develop  an 
ac:countable  process  to  ensure 
"'meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications.  "  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government."  Under 
Executive  Order  13132,  EPA  may  not 
issue  a  regulation  that  has  federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  State  and  local 
governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  The  EPA  also  may  not  issue 
a  regulation  that  has  federalism 
implications  and  that  preempts  State 
law  unless  the  Agency  consults  with 
State  and  local  offu:ials  early  in  the 
process  of  developing  the  proposed 
regulation. 

If  EPA  complies  by  consulting. 
Executive  Order  13132  requires  EPA  to 
provide  to  OMB,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  federalism  summary'  impact 
statement  (FSIS).  The  FSIS  must  include 
a  description  of  the  extent  of  EPA's 
prior  consultation  with  State  and  local 
officials,  a  summary  of  the  nature  of 
their  concerns  and  the  agency's  position 
supporting  the  need  to  issue  the 
regulation,  and  a  statement  of  the  extent 
to  which  the  concerns  of  State  and  local 
officials  have  been  met  Also,  when  EPA 
transmits  a  draft  final  rule  with 
federalism  implications  to  OMB  for 
re.iew  pursuant  to  Executive  Order 
12866.  EPA  must  include  a  certification 
from  the  Agency's  Federalism  Official 
stating  that  EPA  has  met  the 
rtsquirements  of  Executive  Order  13132 
in  a  meaningful  and  timely  manner. 

This  propo.sed  rule  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relati(mship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  This 
determination  has  bi?en  made  since 
iioiif  (if  the  affected  facilities  under  this 
proposed  rule  are  (jwned  or  operated  by 
State  or  local  governments.  Thus,  the 
re<iuireinents  of  section  6  of  the 
Exec:utive  Order  do  not  apply  to  this 
rule  Although  secticm  6  of  Executive 


Order  13132  does  not  apply  to  this  rule. 
EPA  did  consult  with  State  and  local 
officials  in  developing  the  proposed 
rule. 

D.  Executive  Order  13084 — Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Under  Executive  Order  13084,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute  that  significantly  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal  governments 
or  EPA  consults  with  those 
governments.  If  EPA  complies  by 
consulting.  Executive  Order  13084 
requires  EPA  to  provide  to  OMB.  in  a 
separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  the  EPA's  prior 
consultation  with  representatives  of 
affected  tribal  governments,  a  summary- 
of  the  nature  of  their  concerns,  and  a 
statement  supporting  the  need  to  issue 
the  regulation.  In  addition.  Executive 
Order  13084  renjuires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
Indian  tribal  governments  "to  provide 
meaningful  and  timely  input  in  the 
development  of  regulatory  policies  on 
matters  that  significantly  or  uniquely 
affect  their  communities." 

Todays  proposed  rule  does  not 
significantly  or  uniquely  affec:t  the 
communities  of  Indian  tribal 
governments.  No  affected  facilities  are 
owned  or  operated  by  Indian  tribal 
governments.  Accordingly,  the 
requirements  of  section  3(b)  of 
Executive  Order  13084  do  not  apply  to 
this  proposed  rule. 

E  I  'nfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Pub.  L. 
104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory-  actions  on  State,  local, 
and  tribal  governments  and  the  private 
secTtor  Under  section  202  of  the  UMRA. 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates  "  that  may 
result  in  expenditures  by  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  by  the  private  sector,  of  $100  million 
or  more  in  any  1  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMR.^  generally  requires  EPA  to 
identif\'  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
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adopt  the  least  costly,  most  cost- 
effective,  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule.  The  provisions  of  section 
205  do  not  apply  when  they  are 
inconsistent  with  applicable  law. 
Moreover,  section  205  allows  EPA  to 
adopt  an  alternative  other  than  the  least 
costly,  most  cost-effective,  or  least 
burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  it  must  have  developed, 
under  section  203  of  the  UMRA,  a  small 
government  agency  plan.  The  plan  must 
provide  for  notif\'ing  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  the  EPA  regulator\- 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulator\-  requirements. 

The  EPA  has  determined  that  this 
proposed  rule  does  not  contain  a 
Federal  mandate  that  may  result  in 
expenditures  of  $100  million  or  more 
for  State,  local,  and  tribal  governments, 
in  the  aggregate,  or  the  private  sector  in 
any  1  year.  The  total  nationwide  capital 
cost  for  the  proposed  standard  is 
estimated  at  $5.3  million;  the 
annualized  nationwide  cost  is  estimated 
at  $2.4  million.  Thus,  today's  proposed 
rule  is  not  subject  to  the  requirements 
of  sections  202  and  205  of  the  UMRA. 

F  Regulator,-  Flexibility  Act 

The  Regulatory^  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory-  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  under  the 
Administrative  Procedure  Act  or  any 
other  statue  unless  the  agency  certifies 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions. 

For  purposes  of  assessing  the  impacts 
of  today's  proposed  rule  on  small 
entities,  small  entity  is  defined  as:  (1)  a 
small  business  that  has  less  than  750 
employees;  (2)  a  small  governmental 
jurisdiction  that  is  a  government  of  a 
citv,  county,  town,  school  district  or 
special  district  with  a  population  of  less 
than  50.000;  and  (3)  a  small 
organization  that  is  any  non-for-profit 
enterprise  which  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field. 


After  coilsidering  the  economic 
impacts  of  today's  proposed  rule  on 
small  entities.  I  certify-  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  We  have  determined  that  only 
two  of  the  nine  companies  producing 
wet-formed  fiberglass  mat  are  small 
businesses.  One  of  these  small 
businesses  is  not  anticipated  to  incur 
emission  control  costs  because  it 
already  has  controls  in  place  which 
should  achieve  the  MACT  emission 
levels.  Therefore,  only  one  small  firm  in 
the  wet-formed  fiberglass  mat 
production  industry-  is  expected  to  incur 
emission  control  costs  as  a  result  of  the 
regulation.  This  small  business  is 
expected  to  incur  control  costs  that 
represent  0.3441  percent  of  current  sales 
revenues,  a  cost-to-sales  ratio 
substantially  below  1  percent  (the 
criterion  established  as  a  first  indicator 
of  the  potential  for  significant  impact). 
As  a  result  of  the  increased  costs  of 
emission  controls,  this  small  entity  in 
the  affected  industry-  will  likely  increase 
the  price  of  its  product  in  response  to 
a  market  change  in  price,  will  absorb  the 
cost  increase  w-ith  no  price  increase,  or 
will  respond  with  a  combination  of 
these  responses.  Since  the  estimated 
costs  as  a  percentage  of  sales  are 
relatively  minimal,  it  is  anticipated  that 
the  regulation  will  not  have  a  significant 
impact  on  this  company's  profitability. 

Although  this  proposed  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
EPA  nonetheless  has  tried  to  reduce  the 
impact  of  this  proposed  rule  on  small 
entities  by  providing  flexibility  by 
offering  a  choice  of  compliance  and 
monitoring  options.  Compliance  options 
include  mass  emission  limits  or  percent 
reduction  standards.  Compliance  with 
the  proposed  standard  can  be  achieved 
through  the  use  of  a  thermal  oxidizer  or 
other  control  device.  Pollution 
prevention  practices,  such  as  process 
modifications,  are  also  included  in  the 
proposed  rule.  We  continue  to  be 
interested  in  the  potential  impacts  of  the 
proposed  rule  on  small  entities  and 
welcome  comments  on  issues  related  to 
such  impacts. 

G.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  proposed  rule  have 
been  submitted  for  approval  to  OMB 
under  the  requirements  of  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq.  An  Information  Collection 
Request  (ICR)  document  has  been 

prepared  by  EPA  (ICR  No. ).  and  a 

copy  may  be  obtained  from  Sandy 
Farmer,  U.S.  Environmental  Protection 
Agency,  Office  of  Environmental 


Information,  Collection  Strategies 
Division  (2822),  1200  Pennsylvania 
Avenue,  NW,  Washington.  DC  20460.  or 
by  calling  (202)  260-2740. 

The  information  requirements 
contained  in  the  proposed  N'ESHAP  are 
necessary  to  determine  initial  and 
continuous  compliance  with  the 
emission  standards.  The  proposed 
information  requirements  include  the 
notification,  recordkeeping,  and 
reporting  requirements  of  the  NESHAP 
general  provisions,  authorized  under 
section  114  of  the  CAA.  which  are 
mandatory  for  all  owners  or  operators 
subject  to  national  emission  standards. 
All  information  submitted  to  EPA  for 
which  a  claim  of  confidentiality  is  made 
is  safeguarded  according  to  Agency 
policies  in  40  CFR  part  2.  subpart  B.  The 
proposed  rule  does  not  require  any 
notifications  or  reports  beyond  the 
minimum  required  by  the  general 
provisions.  Proposed  subpart  HHHH 
requires  additional  records  of 
information  specific  to  the  wet-formed 
fiberglass  mat  production  industry 
which  are  needed  to  determine 
compliance  with  the  rule. 

The  annual  public  reporting  and 
recordkeeping  burden  for  this  collection 
is  estimated  at  2,983  labor  hours  per 
year  at  an  annual  cost  of  598,183.  This 
estimate  includes  an  initial  performance 
test  and  report  (with  repeat  tests  where 
needed):  one-time  preparation  of  a 
startup,  shutdown,  and  malfunction 
plan  with  semiannual  reports  of  any 
event  in  which  the  procedures  in  the 
plan  were  not  followed;  semiannual 
excess  emissions  reports;  notifications; 
the  operations,  maintenance,  and 
monitoring  plan;  and  recordkeeping. 
The  annualized  capital  cost  associated 
with  monitoring  requirements  is 
estimated  at  $2,300. 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  cind  utilize  technology 
and  systems  for  the  purpose  of 
collecting,  validating,  verifying, 
processing,  maintaining,  disclosing,  and 
providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to 
respond  to  a  collection  of  information: 
search  existing  data  sources:  complete 
and  review  the  collection  of 
information:  and  transmit  or  otherwise 
disclose  the  information. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
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control  number.  The  OMB  control 
numbers  for  tht!  EPAs  ri^milation.s  nrf 
listed  in  40  C;FR  part  '»  and  48  ( iFK 
chapter  1.5 

Send  commont.s  on  the  Agency's  need 
for  this  information,  the  ac:{:iiracv  of  the 
provided  burden  estimates,  and  anv 
suggested  methods  for  minimizing 
respondent  burden,  including  the  use  of 
automated  collection  techniques,  to  the 
Director,  ('ollection  Strategies  Division, 
Office  of  Environmental  Information, 
U.S.  Environmental  Protection  Agency, 
1200  Pennsylvania  Avenue.  NVV, 
Washington.  DC  204fiO.  and  to  the 
Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget.  725  17fh  Stret«t  NW. 
Washington.  DC  2050;j.  marked 
■Attention:  Desk.  Officer  for  EPA  "  Refer 
to  ICR  1964.01  in  any  correspondence. 
Because  OMB  is  required  to  make  a 
decision  concerning  the  ICR  between  U) 
and  60  days  after  Mav  26.  2000.  A 
comment  to  OMB  is  most  likelv  to  have 
its  full  effect  if  OMB  receives  it  by  lune 
26,  2000.  The  final  rule  will  respond  to 
any  OMB  or  public  conunents  on  the 
information  collection  rec}uirements 
contained  in  this  proposal 

H  Neitionol  Technnlogy  I'miifilrrand 
AHvanreiiwnt  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  .Xdvancement 
Act  (NTTAAl.  Public  Law  104-11:1. 
diret  ts  all  Federal  Agenc  ies  to  use 
voluntary  consensus  st.indards  in 
regulatory  and  proc  urement  activities 
unless  to  do  so  would  he  inconsisttMit 
with  applic:able  law  or  otherwise 
impraf  tical.  V'oluntar\  consensus 
standards  (VCS)  are  technical  standards 
(such  as  materials  specifications,  test 
methods,  sampling  procedures,  and 
business  practices)  which  are  developed 
or  adopted  by  voluntary  consensus 
standard  bodies.  The  NTTAA  requires 
P'ederal  agencies  to  provide  Congress, 
through  annual  reports  to  OMB.  with 
explanations  when  an  agent  y  does  not 
u.se  available  and  applicable  voluntarv' 
ctmsensus  standards 

Consistent  with  the  NTTAA.  the  EPA 
conducted  searches  to  identifv 
voluntar\-  consen.sus  standards  for  the 
EPA's  emissions  sampling  and  analysis 
reference  methods  and  industry 
recommended  materials  analysis 
procedures  cited  in  this  ruh;.  Candidate 
voluntary'  consensus  standards  for 
materials  analysis  were  identified  for 
product  loss-on- ignition  and  free 
formaldehyde  content  (Consensus 
comments  provided  by  industry  experts 
were  that  the  candidate  standards  did 
not  meet  industry  materials  analysis 
requirements  Therefore,  EPA  has 
determined  these  VCS  were  impractical 


for  the  wet-formed  fiberglass  mat 
production  NESHAP  The  EPA.  in 
((jnsultation  with  the  Technical 
Association  for  the  Pulp  and  Paper 
Industry-  (TAPPI),  has  formulated 
industry-specific  materials  analysis 
consensus  standards  which  are 
proposed  in  this  rule. 

The  EPA  search  to  identify  VCS  for 
the  EPA's  emissions  sampling  and 
analysis  reference  methods  cited  in  this 
proposed  rule  identified  six  candidate 
standards  that  appeared  to  have  possible 
u.se  in  lieu  of  EPA  standard  reference 
methods.  However,  after  reviewing 
available  standards,  EPA  determined 
that  four  of  the  candidate  consensus 
standards  identified  for  measuring 
omissions  nf  the  HAPs  or  surrogates 
subject  to  emission  standards  in  the 
proposed  rule  would  not  be  practical 
due  to  lack  of  equivalency, 
documentation,  and  validation  data. 
Two  of  the  remaining  candidate 
consensus  standards  are  new  standards 
under  development  that  EPA  plans  to 
follow,  review  and  ccmsider  adopting  at 
a  later  date 

The  EPA  takes  comment  on 
compliance  demonstration  requirements 
propo.sed  in  this  rulemaking  and 
specifically  invites  the  public  to  identifv 
potentially-applicable  VCS. 
Commentors  should  also  explain  why 
this  proposed  rule  should  adopt  the.se 
VCS  in  lieu  of  EPAs  test  methods. 
Emission  test  methods  and  performance 
specifications  submitted  for  evaluation 
should  be  accximpanied  with  a  basis  for 
the  recommendation,  including  method 
validation  data  and  the  procedure  used 
to  validate  the  candidate  method  (if 
method  other  than  Method  .301.  40  CFR 
part  6.1,  appendix  A  was  used) 

.Section  63.299;^  of  the  proposed 
NESHAP  lists  the  tiPA  testing  methods. 
These  testing  methods  have  been  used 
by  States  and  industry  for  more  than  10 
years. 

List  of  Subjects  in  40  CFR  Part  63 

Environmental  protection.  Air 
pollution  control.  Hazardous 
substanc;es,  Reporting  and 
recordkeeping  requirements 

D.iicd  M,iv  ij.  ;;()oo. 

Carol  M.  Browner, 

Ailininislriitdr 

For  the  reasons  set  out  in  the 
preamble,  part  63  of  title  40,  chapter  I, 
of  the  (lode  of  Federal  Regulations  is 
propose*!  to  be  amended  as  follows: 


PART  63— NATIONAL  EMISSION 
STANDARDS  FOR  HAZARDOUS  AIR 
POLLUTANTS  FOR  SOURCE 
CATEGORIES 

1.  The  authority  citation  for  part  63 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  el  seq 

2.  Part  63  is  amended  by  adding 
subpart  HHHH  to  read  as  follows: 

Subpart  HHHH— National  Emission 
Standards  for  Hazardous  Air  Pollutants 
for  Wat-Formad  Fiberglass  Mat 
Production 

.Sec. 

Introduction  and  Applicability 

fi:i  2980     What  is  the  purpost-  nf  this 

subpart' 
h3.2981     Does  this  subpart  ripply  to  me? 
63.2982     Where  can  I  find  definitions  of  key 

words  u.sed  in  this  subpart' 

Standards 

fi  t  2983     Wtiat  emission  standards  must  1 

mef  I ' 
f)  f  2984     Whdt  (iperdtin^  standards  must  I 

meet ' 
fi  1  29H')     Wtuni  musi  I  meet  Ihi-se  sLindHrds.' 
ti:f  298f>     Hdw  do  I  ( (imply  with  the 

standards' 

Operation.  Maintenance,  and  Monitoring 
Plan 

fi  1  29H7      WliHt  rmisl  mv  operatiun. 

nidinlt'ti.ini  tv  tuid  monit()^in^  plan 

iiK  ludc' 
fi:)  2988      How  ilii  I  ^ft  m\  optTrttioil. 

maiiitenaiK  c  and  moniloruig  pLiii 

approvt'd' 
ti.t.2989     Hou  dii  I  I  li.ingi'  ni\  (ipcr,itiiJii. 

mdinlen.inc  e  Hiui  monitoring  pUn' 
().(  2990     C.dn  I  (  ondui  I  shorttiTin 

experimcntaj  prodiK  tion  runs  that  cause 

parameters  to  deviate  from  opernting 

standards? 

Performance  Test  Requirements 

(>1  2991      When  must  1  i  ondiu  t  [)erformanre 

tests' 
f>  i  2992     How  d')  I  (  iindut  t  a  [lerformancR 

test' 
h:)  299:t     What  test  methods  must  I  use  in 

conducting  performance  tests? 
hi  2994     Mow  do  1  verify  the  performante  of 

monitoring  tH|uipment' 
63.299,5     What  e<]uations  must  I  use  to 

(ietermine  (  omplianLe' 

Monitoring.  Recordkeeping,  and  Reporting 
Requirements 

63.299r.     What  must  I  monitor' 
63.2997     What  are  the  requirements  for 

monitoring  dev  ices? 
63  2998     What  re(  ords  must  1  maintain? 

63.2999  For  how  long  must  I  maintain 
records? 

63.3000  What  reports  must  I  submit? 

Other  Requirements  and  Information 

B:i  3001     Wtiat  portions  (jf  the  general 

provisions  apply  to  me' 
h3.:iO()2     Who  enforces  this  subpart? 
63.:t003     Incorporation  by  reference. 
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63  3004     What  definitions  must  I 

understand? 
63.300.5— 63.3079     [Reserved]. 

Tables 

Table  1  of  Subpart  HHHH — Minimum 

Requirements  for  Monitoring  and 

Recordkeeping 
Table  2  of  Subpart  HHHH— Applicability  of 

General  Provisions  (40  CFR  pari  63. 

subpart  A)  to  Subpart  HHHH 

Appendices 

Appendix  A  to  Subpart  HHHH  to  Part  63— 
Method  for  Determining  Free- 
Formaldehyde  in  Urea-Formaldehyde 
Resins  bv  Sodium  .Sulfite  (Iced  &  Cooled) 

Appendix  B  to  Subpart  HHHH  to  Part  63— 
Method  for  the  Determination  of  Loss-on- 
Ignition 

Subpart  HHHH— National  Emission 
Standards  for  Hazardous  Air  Pollutants 
for  Wet-Formed  Fiberglass  Mat 
Production 

Introduction  and  Applicability 

§  63.2980    What  is  the  purpose  of  this 
subpart? 

This  subpart  establishes  national 
emission  standards  for  hazardous  air 
pollutants  for  existing,  new,  and 
reconstructed  drying  and  curing  ovens 
at  facilities  that  produce  wet-formed 
fiberglass  mat. 

§63.2981     Does  this  subpart  apply  to  me? 

You  must  comply  with  this  subpart  if 
you  meet  the  criteria  in  paragraphs  (a), 
"(b),  (b)(1)  or  paragraph  (b)(2)  of  this 
section: 

(a)  You  own  or  operate  a  dr\'ing  and 
curing  oven  at  a  wet-formed  fiberglass 
mat  production  facility. 

(b)  The  facility  at  which  your  dr\'ing 
and  curing  oven  is  located  emits  or  has 
the  potential  to  emit  in  the  aggregate 
either: 

(1)  A  single  hazardous  air  pollutant  at 
a  rate  of  9.07  megagrams  (10  tons)  or 
more  per  year;  or 

(2)  Any  combination  of  hazardous  air 
pollutants  at  a  rate  of  22.68  megagrams 
(25  tons)  or  more  per  year. 

§  63.2982    Where  can  I  find  definitions  of 
key  words  used  in  this  subpart? 

The  definitions  of  key-words  used  in 
this  subpart  are  in  §§63.2  and  63.3004. 

Standards 

§  63.2983    What  emission  standards  must  I 
meet? 

(a)  You  must  control  the 
formaldehyde  emissions  from  each 
drying  and  curing  oven  by  either: 

(1)  Limiting  emissions  of 
formaldehyde  to  0.03  kilograms  or  less 
per  megagram  (0.05  pounds  per  ton)  of 
fiberglass  mat  produced;  or 


(2)  Reducing  uncontrolled 
formaldehyde  emissions  by  96  percent 
or  more. 

(b)  [Reserved] 

§  63.2984    What  operating  standards  must  I 
meet? 

(a)  You  must  maintain  operating 
parameters  within  established  limits  or 
ranges  specified  in  your  operation, 
maintenance,  cind  monitoring  plan 
described  in  §  63.2987.  If  any  of  the 
specified  parameters  deviate  fi-om  the 
limit  or  range  specified  in  the  operation, 
maintenance,  and  monitoring  plan,  an 
operating  parameter  excursion  occurs 
and  must  be  addressed  according  to 
paragraph  (b)  of  this  section.  The 
operating  parameters  in  paragraphs 
(a)(1)  through  (7)  of  this  section  must  be 
maintained: 

(1)  Ygu  must  operate  the  thermal 
oxidizer  so  that  the  average  operating 
temperature  in  any  3-hour  block  period 
does  not  fall  below  the  temperature 
established  during  your  performance 
test  and  specified  in  your  approved 
operation,  maintenance,  and  monitoring 
plan. 

(2)  You  must  maintain  the  process  or 
emission  control  device  parameters 
within  the  ranges  established  during  the 
performance  test  and  specified  in  your 
approved  operation,  maintenance,  and 
monitoring  plan. 

(3)  You  must  not  use  a  resin  with  a 
free-formaldehyde  content  greater  than 
that  of  the  resin  used  during  your 
performance  test  and  specified  in  your 
approved  operation,  maintenance,  and 
monitoring  plan. 

(4)  You  must  not  use  a  binder 
formulation  with  a  urea  formaldehyde 
content  greater  than  that  of  the  binder 
formulation  used  during  your 
performance  test  and  specified  in  your 
approved  operation,  maintenance,  and 
monitoring  plan. 

(5)  You  must  not  use  a  urea- 
formaldehyde  (UP)  resin  with  a  solids 
content  greater  than  that  of  the  resin 
used  during  your  performance  test  and 
specified  in  your  approved  operation, 
maintenance,  and  monitoring  plan. 

(6)  You  must  not  manufacture  a 
product  with  a  higher  UF  resin  solids 
content  per  ton  of  product  (including 
any  material  trimmed  from  the  final 
product)  than  that  of  the  product 
manufactured  during  your  performance 
test  and  specified  in  your  approved 
operation,  maintenance,  and  monitoring 
plan. 

(7)  You  must  not  produce  products 
that  have  a  loss-on-ignition  value  greater 
than  that  of  the  product  manufactured 
during  your  performance  test  and 
specified  in  your  approved  operation, 
maintenance,  and  monitoring  plan. 


(b)  When  you  detect  that  an  operating 
parameter  deviates  from  the  limit  or 
range  established  in  paragraph  (a)  of  this 
section,  you  must  initiate  corrective 
actions  within  1  hour  according  to  the 
provisions  of  your  operation, 
maintenance,  and  monitoring  plan.  The 
corrective  actions  must  be  completed  in 
an  expeditious  manner  as  specified  in 
the  operation,  maintenance,  and 
monitoring  plan. 

(c)  You  must  maintain  and  inspect 
control  devices  according  to  the 
procedures  specified  in  the  operation, 
maintenance,  and  monitoring  plan. 

(d)  You  must  reference  the  operating 
standards  and  their  allowable  ranges  or 
limits  and  your  operation,  maintenance, 
and  monitoring  plan  in  the  40  CFR  part 
70  operating  permit  application  for  the 
drying  and  curing  oven. 

(e)  If  you  use  a  thermal  oxidizer  or 
other  control  device  to  achieve  the 
emission  standards  in  §  63.2983.  you 
must  capture  and  convuy  the 
formaldehyde  emissions  from  each 
drying  and  curing  oven  according  to  the 
procedures  in  chapters  3  and  5  of 
"Industrial  Ventilation:  A  Manual  of 
Recommended  Practice  (22nd  Edition)." 
This  publication  is  incorporated  by 
reference  in  §63.3003. 

§  63.2985    When  must  I  meet  these 
standards? 

(a)  Existing  drying  and  curing  ovens 
must  be  in  compliance  with  this  subpart 
no  later  than  [3  years  after  date  final 
rule  is  published  in  the  Federal 
Register] . 

(d)  New  or  reconstructed  drying  and 
curing  ovens  must  be  in  compliance 
with  this  subpart  at  startup  or  by  [the 
date  final  rule  is  published  in  the 
Federal  Register),  whichever  is  later. 
For  the  purpose  of  this  subpart,  a  new- 
drying  and  curing  oven  is  defined  as 
each  drying  and  curing  oven  that 
commences  construction  or 
reconstruction  after  May  26.  2000. 

§  63.2986    How  do  I  comply  with  the 
standards? 

(a)  You  must  install,  maintain,  and 
operate  a  thermal  oxidizer  or  other 
control  device  or  implement  a  process 
modification  that  reduces  formaldehyde 
emissions  from  each  dr\'ing  and  curing 
oven  to  the  limits  specified  in  the 
emission  standards  in  §  63.2983. 

(b)  You  must  comply  with  the 
operating  standards  of  this  subpart.  The 
operating  standards  prescribe  the 
requirements  for  demonstrating 
continuous  compliance,  based  on  the 
operation,  maintenance,  and  monitoring 
plan.  Requirements  for  operating 
standards  are  specified  in  §63.2984. 

(c)  You  must  conduct  a  performance 
test  to  demonstrate  compliance  for  each 
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drying  ami  i  urm^;  oven  subjert  to  the 
emission  standards  of  this  subpart  and 
to  estabhsh  the  limits  or  raii>j«'s  for 
process  or  (ontrol  dm  h  »•  p.iranieters 
that  wdl  be  nionilored  to  demonstrate 
continuous  c(mipli.in(.e,  ^'ou  must 
rt^peal  the  test  everv  5  vears  as  part  of 
renevvuig  vour  40  (IFR  part  70  operating 
permit.  A  performance  test  is  also 
required  to  change  the  limit  or  range  for 
any  operating  parameter  sptH.ified  in  the 
operation,  maintenance,  and  monitoring 
plan.  In  conducting  performance  tests, 
you  must  meet  tht?  requirements  of 
*i63.7  for  test  dates;  notifuiations; 
(jualitv  assurance  program;  testing 
facilities;  conduct  of  the  test;  use  of  an 
alternate  test  method;  data  analysis, 
recordkeeping,  and  reporting;  and 
requesting  a  test  to  be  waived.  You  must 
also  conduct  the  tests  under  the 
conditions  specified  in  *|6;)  2992  and 
after  verifying  the  performance  of 
monitoring  equipment  as  specified  in 
«» 63. 2994 

(d)  You  must  install,  calibrate, 
maintain,  and  operate  devices  that 
monitor  the  parameters  specified  in 
your  approved  operation,  maintenance, 
and  monitoring  plan  at  the  fre(juen(  v 
specified  in  the  plan 

(e)  You  must  prepare  and  folk)W  a 
written  operation,  maintenance,  and 
monitoring  plan   The  plan  must  be 
submitted  to  the  Administrator  for 
review  and  approval  and  must  be 
referenced  by  your  40  C.VR  part  70 
operating  permit   The  plan  must 
include,  as  a  minimum,  the  information 
specified  in  t>83.29H7 

(fl  You  must  comply  with  the 
monitoring,  recordkeeping,  and 
reporting  re(|uirement.s-of  this  subpart. 
You  must  perform  the  monitoring, 
recordkeeping,  and  reporting  required 
in  §«»fi3  299H  through  63  3000 

Operation.  Maintenance,  and 
Monitoring  Plan 

§  63.2987    What  must  my  operation. 
malnt*nanc«,  and  monitoring  plan  Includa? 

(a)  You  must  prescribe  the  monitoring 
that  will  be  performed  to  ensure 
compliance  with  the  standards  in  this 
subpart   Minimum  monitoring 
requirements  are  listed  in  table  1  of  this 
subpart   Your  plan  must  specify  the 
items  listed  in  paragraphs  (a)(1)  through 
(3)  of  this  section 

(1)  Fac  h  process  and  control  device  to 
be  monitored,  the  type  of  monitoring 
device  that  will  be  used,  and  the 
operating  parameters  that  will  be 
monitored 

(2)  A  monitoring  sc  hedule  that 
specifies  the  frequent  v  that  the 
parameter  values  will  be  determined 
and  recordetl 


(3)  The  limits  or  ranges  for  ear  h 
{i.irameter  that  represent  continuous 
compliaiu  e  with  the  emission  standards 
in  *j  fS3  29H3    Limits  and  ranges  must  be 
based  (m  values  of  the  intmitored 
parameters  recorded  during 
performan<;e  tests 

(b)  You  must  establish  routine  and 
long-t(;rm  maintenance  and  inspec:tion 
schedules  for  each  control  device.  You 
must  incorporate  in  the  schedules  the 
control  device  manufacturer's 
recommendations  for  maintenance  and 
inspections  or  equivalent  procedures.  If 
you  use  a  thermal  oxidizer,  the 
maintenance  schedule  must  include 
procedures  for  annual  or  more  frequent 
inspection  of  the  thermal  oxidizer  to 
ensure  that  the  structural  and  design 
integrity  of  the  combustion  chamber  is 
maintained   At  a  minimum,  you  must 
meet  the  requirements  of  paragraphs 
(b)(1)  through  (10)  of  this  section: 

(1)  Inspec;t  all  burners,  pilot 
assemblies,  and  pilot  sensing  devices  for 
proper  operation  Clean  pilot  sensor  if 
necessary 

(2)  Fnsure  proper  adjustment  of 
combustion  air  and  adjust  if  necessary. 

(3)  Inspect,  when  possible,  all  internal 
structures  (such  as  baffles)  to  ensure 
structural  integrity  per  the  design 
spec;ifications 

(4)  Inspect  dampers,  fans,  and  blowers 
for  proper  operation 

(5)  Inspe<:t  motors  for  proper 
operation. 

(6)  Inspect,  when  possible, 
combustion  chamber  refractory  lining 
t^lean  and  repair  or  replace  lining  if 
necessary 

(7)  Inspect  the  thermal  oxidizer  shell 
for  proper  sealing,  corrosion,  and  hot 
spots 

(8)  Ft)r  the  bum  cycle  that  follows  the 
inspection,  document  that  the  thermal 
oxidizer  is  operating  properly  and  make 
any  necessary  adjustments 

(9)  Onerally  observe  whether  the 
equipment  is  maintained  in  good 
operating  condition 

(10)  Complete  all  necessary  repairs  as 
soon  as  prac;ticable 

(c)  You  must  establish  procedures  for 
responding  to  operating  parameter 
excursions   A\  a  minimum,  the 
procedures  in  paragraphs  (c)(1)  through 
(3)  of  this  section  must  include: 

(1)  Prt)cedures  for  determining  the 
cause  of  the  operating  parameter 
excursKjn 

(2)  Actions  for  correcting  the 
excursion  and  returning  the  operating 
parameters  to  the  allowable  ranges  or 
limits 

(;i)  Pro(.edures  for  recording  the  times 
that  the  excursion  began  and  ended,  and 
corrective  actions  were  initiated  and 
completed 


(d)  ^'our  [)lan  must  spec:if%'  the 
recordkeeping  proc:edures  to  document 
compliance  with  the  emissicms  and 
operating  standards.  Table  1  of  this 
subpart  establishes  the  minimum 
recordkeeping  requirements. 

§  63.2988    How  do  I  gat  my  operation, 
maintenance,  and  monitoring  plan 
approved? 

You  must  obtain  approval  for  your 
operation,  maintenance,  and  monitf)ring 
plan.  The  steps  in  paragraphs  (a)  and  (b) 
of  this  section  are  required  to  obtain 
approval  of  your  plan: 

(a)  You  must  submit  a  draft  plan  to 
the  Administrator  for  approval  60  days 
before  conducting  the  performance  tests 
required  in  §63.2991 

(b)  Within  60  days  after  conducting 
the  performance  tests  required  in 
4)63  2991.  you  must  submit  the  final 
plan,  including  the  results  of  the 
performance  tests,  to  the  Administrator 
for  approval  In  addition,  you  must 
submit  the  parameter  levels  or  ranges  to 
the  permit  Agency  for  approval. 

§  63.2989    How  do  I  change  my  operation, 
maintenance  and  monitoring  plan? 

Changes  to  your  operation, 
maintenance  and  monitoring  plan 
require  the  approval  of  the 
Administrator 

(a)  If  you  are  revising  the  ranges  or 
limits  established  for  your  operating 
standards,  you  must  meet  the 
requirements  in  paragraphs  (a)(1) 
through  (4)  of  this  section: 

(1)  Submit  a  request  to  and  obtain 
approval  from  the  Administrator  to 
conduct  a  performance  test  to  revise 
your  operating  standard  ranges  or  limits, 

(2)  After  you  receive  approval  from 
the  Administrator,  conduct  a 
performance  test  to  demonstrate  that 
compliance  with  the  emissions 
standards  can  be  achieved  at  the  revised 
operating  conditions. 

(3)  Submit  the  performance  test 
results  and  the  revised  operating, 
maintenance,  and  monitoring  plan  to 
the  Administrator  for  approval. 

(4)  Fending  Administrator  approval  of 
the  revised  operating,  maintenance,  and 
monitoring  plan,  you  must  comply  with 
the  provisions  of  your  approved  plan. 

(b)  If  you  are  revising  an  aspect  of  the 
plan  that  does  not  require  an  additional 
performance  test,  for  example, 
maintenance  procedures,  you  must 
submit  only  a  final  plan  to  the 
.Administrator  for  approval.  Pending  the 
Administrator's  approval  of  the  changes, 
you  must  comply  with  the  provisions  of 
your  approved  plan. 
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§  63.2990    Can  I  conduct  short-term 
experimental  production  runs  that  cause 
parameters  to  deviate  from  operating 
standards? 

With  the  approval  of  the 
Administrator,  you  may  conduct  short- 
term  experimental  production  runs 
during  which  your  operating  parameters 
deviate  from  the  limits  or  ranges  in  your 
operating  standards.  Experimental  runs 
may  include,  but  are  not  limited  to.  runs 
using  resin  with  a  higher  free- 
formaldehyde  content  than  specified  in 
the  operation,  maintenance,  and 
monitoring  plan,  or  using  experimental 
pollution  prevention  techniques.  To 
conduct  a  short-term  experimental 
production  run,  you  must  complete  the 
requirements  in  paragraphs  (a)  and 
(b)(1)  through  (6)  of  this  section: 

(a)  Submit  an  application  to  the 
Administrator  for  approval  at  least  30 
days  before  you  conduct  the  test  run. 

(b)  Prepare  an  application.  Your 
application  must  include: 

(1)  The  purpose  of  the  experimental 
run. 

(2)  Identification  of  the  affected  line. 

(3)  An  explanation  of  how  the 
operating  parameters  will  deviate  from 
the  previously  approved  ranges  and 
limits. 

(4)  The  duration  of  the  experimental 
run. 

(5)  The  date  and  time  of  the 
experimental  run. 

(6)  A  description  of  any  emission 
testing  to  be  performed  during  the 
experimental  run. 

Performance  Test  Requirements 

§  63.2991     When  must  I  conduct 
performance  tests? 

You  must  conduct  performance  tests 
for  each  drying  and  curing  oven  subject 
to  this  subpart  under  the  circumstances 
listed  in  paragraphs  (a)  and  (b)  of  this 
section: 

(a)  Initially.  You  must  conduct  an 
initial  performance  test  according  to  the 
dates  specified  in  §63.7.  This 
performance  test  is  used  to  demonstrate 
initial  compliance  and  establish 
operating  parameter  limits  and  ranges  to 
be  used  to  demonstrate  continuous 
compliance  with  the  emission 
standards. 

(b)  Every  5  Years.  You  must  conduct 
a  performance  test  every  5  years  as  part 
of  renewing  your  40  CFTl  part  70 
operating  permit. 

(c)  To  change  your  operation, 
maintenance  and  monitoring  plan.  You 
must  conduct  a  performance  test 
according  to  the  requirements  specified 
in  §63.2989, 


§  63.2992    How  do  I  conduct  a  performance 
test? 

(a)  You  must  verify  the  performance 
of  monitoring  equipment  as  specified  in 
§63,2994, 

(b)  You  must  conduct  the 
performance  test  according  to  the 
procedures  in  §  63.7. 

(c)  You  must  conduct  the  performance 
test  under  the  conditions  listed  in 
paragraphs  (c)(1)  through  (6)  of  this 
section: 

(1)  The  resin  must  have  the  highest 
specified  free-formaldehyde  content  that 
will  be  used, 

(2)  The  binder  formulation  must  have 
the  highest  urea  formaldehyde  content 
of  all  formulations  that  will  be  used, 

(3)  The  resin  used  must  have  the 
highest  UF  resin  solids  content  of  all 
resins  that  will  be  used. 

(4)  The  product  made  must  have  the 
highest  UF  resin  solids  content  per  ton 
of  product  of  all  products  that  will  be 
manufactured, 

(5)  The  product  made  must  have  the 
highest  loss-on-ignition  of  all  products 
that  will  be  manufactured, 

(6)  You  must  operate  at  the  maximum 
feasible  production  rate  for  the  specific 
product, 

(d)  During  the  test,  you  must  monitor 
and  record  the  operating  parameters  that 
you  will  use  to  demonstrate  continuous 
compliance  after  the  test.  These 
parameters  are  listed  in  table  1  of  this 
subpart. 

§  63.2993    What  test  methods  must  I  use  in 
conducting  performance  tests? 

(a)  EPA  Reference  Method  1  (40  CFR 
part  60,  appendix  A)  for  selecting  the 
sampling  port  location  and  the  number 
of  sampling  ports. 

(b)  EPA  Reference  Method  2  (40  CFR 
part  60,  appendix  A)  for  measuring  the 
volumetric  flow  rate, 

(c)  EPA  Reference  Method  316  (40 
CFR  part  60,  appendix  A)  for  measuring 
the  concentration  of  formaldehyde. 

(d)  The  method  contained  in 
appendix  A  of  this  subpart  for 
determining  the  free-formaldehyde  resin 
solids  content  or  the  resin  purchase 
specification  and  the  vendor 
specification  sheet  for  each  resin  lot, 

(e)  The  method  in  appendix  B  of  this 
subpart  for  determining  product  loss-on- 
ignition, 

§  63.2994    How  do  I  verify  the  performance 
of  monKoring  equipment? 

Before  conducting  the  performance 
test,  you  must  take  the  steps  listed  in 
paragraphs  (a)  and  (b)  of  this  section: 

(a)  Install  and  calibrate  all  process 
equipment,  control  devices,  and 
monitoring  equipment. 

(b)  Conduct  a  performance  evaluation 
of  the  continuous  monitoring  system 


(CMS)  according  to  §  63.8(e)  which 
specifies  the  general  requirements  and 
requirements  for  notifications,  the  site- 
specific  performance  evaluation  plan, 
conduct  of  the  performance  evaluation, 
and  reporting  of  performance  evaluation 
results. 

(c)  If  you  use  a  thermal  oxidizer,  the 
temperature  monitoring  device  must 
meet  the  performance  and  equipment 
specifications  listed  in  paragraphs  (c)(1) 
through  (3)  of  this  section: 

(1)  The  temperature  monitoring 
device  must  be  installed  at  the  exit  of 
the  combustion  zone  of  each  thermal 
oxidizer. 

(2)  The  recorder  response  range  must 
include  zero  and  1.5  times  the  average 
temperature  required  in  §  63.2984(a)(1). 

(3)  The  measurement  method  or 
reference  method  for  calibration  must  be 
a  National  Institute  of  Stsmdards  and 
Technology  calibrated  reference 
thermocouple-potentiometer  system  or 
an  alternate  reference  subject  to  the 
approval  of  the  Administrator. 

§  63.2995    What  equations  must  I  use  to 
determine  compliance? 

(a)  Percent  reduction  for 
formaldehyde.  To  determine 
compliance  with  the  percent  reduction 
formaldehyde  emission  standard,  use 
equation  1  as  follows: 


Ef  = 


M,-M, 
M 


xlOO         (Eq.  1) 


Where; 

Et=Formaldehyde  control  efficiency, 
percent. 

M,=Mass  flow  rate  of  formaldehyde 
entering  the  control  device, 
kilograms  (pounds)  per  hour. 

M,=Mass  flow  rate  of  formaldehyde 
exiting  the  control  device, 
kilograms  (pounds)  per  hour, 
(b)  Formaldehyde  mass  emissions 

rate.  To  determine  compliance  with  the 

kilogram  per  megagram  (pound  per  ton) 

formaldehyde  emission  standard,  use 

equation  2  as  follows: 


E  = 


M 


(Eq.  2) 


Where: 

E=Formaldehyde  mass  emissions  rate, 
kilograms  (pounds)  of 
formaldehyde  per  megagram  (ton) 
of  fiberglass  mat  produced. 

M=Formaldehyde  mass  emissions  rate, 
kilograms  (pounds)  per  hour. 

P=The  wet-formed  fiberglass  mat 
production  rate  during  the 
emissions  sampling  period, 
including  any  material  trimmed 
from  the  final  product,  megagrams 
(tons)  per  hour. 
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Monitoring.  Recordkeeping,  and 
Reporting  Requirements 

§  S3.2996     What  must  I  monitor? 

You  must  monitor  thn  parameters 
listed  in  table  1  of  this  subpart  and  any 
other  parameters  specified  on  your 
operation,  maintenance,  and  monitoring 
plan  The  parameters  must  be 
monitored,  at  a  minimum.  <it  the 
corresponding  frequencies  listed  in 
table  1  of  this  subpart 

§  63.2997     What  are  the  requirements  for 
monitoring  devices? 

(al  If  formaldehyde  emissions  are 
controlled  using  a  thermal  oxidizer,  vou 
must  me»!t  the  requirements  in 
paragraphs  (a)(1)  through  (2)  of  this 
section: 

(1)  Install,  calibrate,  maintain,  and 
operate  a  device  to  monitor  and  record 
continuously  the  thermal  oxidizer 
temperature  consistent  with 
manufacturer's  recommendations. 

(2)  Continuously  monitor  the  thermal 
oxidizer  temperatur*'  and  determine  and 
record  average  temperature  in  15- 
minute  and  ;)-h(uir  block  averages.  You 
may  determine  the  average  temperature 
more  frequently  than  every  15  minutes 
and  every  3  hours,  but  not  less 
frequently 

(n)  If  formaldehyde  emissions  are 
controlled  by  process  modifications  or  a 
control  device  other  than  a  thermal 
oxidizer,  you  must  install,  calibrate, 
maintain,  and  operate  devices  to 
monitor  the  parameters  established  in 
your  operation,  maintenance,  and 
monitoring  plan  at  the  frequency 
established  in  the  plan 

§  63.2998    What  records  must  I  maintain? 

You  must  maintain  recf)rds  according 
to  the  procedures  of  (^6:M0.  You  are 
required  to  maintain  the  following  types 
of  records  listed  in  paragraphs  (a),  (b). 
(c),  (d)  and  (e)(1)  through  (4)  of  this 
section; 

(a)  All  information  required  by  the 
applicable  general  provisions.  Table  2  of 
this  subpart  presents  the  applicable 
rwjuirements  of  the  general  provisions 


lb)  The  approved  operation. 
m.iintenaiK  e.  and  monitoring  plan 

((  )  Ke(  onis  of  values  of  monitored 
[larameters  listed  m  table  1  of  this 
subpart 

(d)  Records  of  maintenan(  e  and 
inspet  tions  performed  on  the  i  (introl 
(ievK  es 

(e)  If  an  operating  parameter 
excursion  occurs,  you  must  record 

( 1 )  The  date.  time,  and  duratKui  of  the 
operating  parameter  excursion 

(2)  .■X  brief  description  of  the  cause  of 
the  operating  parameter  excursion 

(:i)  The  dates  and  times  at  which 
cornxtive  actions  were  initiated  and 
completed 

(4)  A  brief  description  of  the 
corrective  actions  taken  to  return  the 
parameter  to  the  limit  or  to  within  the 
range  established  in  the  operation, 
maintenance,  and  monitoring  plan. 

§  63.2999    For  how  long  must  I  maintain 
records? 

You  must  maintain  eac:h  record 
retquired  by  this  subpart  for  5  years  You 
must  maintain  the  most  ret:ent  2  years 
of  records  at  the  facility,  The  remaining 
3  years  of  records  may  be  retained 
offsite 

§63.3000    What  reports  must  I  submit? 

(a)  You  must  submit  all  reports  and 
notifit:ations  required  by  the  applicable 
general  provisions.  Table  2  of  this 
subpart  presents  the  applicable 
recjuirements  of  the  general  provisions 

(b)  You  must  include  in  the 
performance  test  reports  required  bv 
*j  fi3  10(d)(2)  the  values  measured 
during  the  performance  test  for 
operating  parameters  listed  in  table  1  of 
tfiis  subpart.  For  the  thermal  oxidizer 
temperature,  you  must  include  15- 
minute  averages  and  the  average  for  the 
three  1-hour  test  runs 

(c)  You  must  submit  to  the 
Administrator  the  startup,  shutdown, 
and  malfunction  plan  required  in 
tjfi:}  6(e)(:i)  within  180  days  of  the 
compliance  date  You  must  submit 
reports  of  any  revisions  to  the  plan 
semiannually  If  no  revisions  are  made 
within  a  semiannual  period.  yf)u  are  not 
recjuired  to  submit  a  report 

(d)  If  an  operating  parameter 
excursion  occurs,  you  must  comply 
with  the  reporting  requirements  for 
excess  emissions  and  parameter 
monitoring  exceedances  in  «» 63. 10(e)(3), 
which  specifies  the  reporting  frequency, 
excess  emissions  report  content,  and 
summary  report  content.  In  addition  to 
the  information  required  by 

*j  B3  10(e)(3),  the  report  must  contain  the 
informatum  recorded  as  a  result  of  the 
op»!rating  parameter  excursion, 
iiK  hiding  the  dates  and  time.-  when  the 


excursion  commenced,  corrective 
ac  turns  were  taken,  and  the  excursiim 
ended  and  descriptions  of  the  cause  of 
the  excursion  ancl  of  the  corrective 
actions  taken  As  rtnquired  by 
*»  63  10(e)(3).  vou  must  report  cjuarterlv 
if  an  excursion  occ;urs.  semiannually  if 
no  exc  ursions  oc;cur 

Other  Requirements  and  Information 

§  63.3001     What  portions  of  the  general 
provisions  apply  to  ma? 

\'ou  must  comply  with  the 
requirc?ments  of  the  general  provisions 
of  subpart  A  of  this  part,  as  specified  in 
table  2  of  this  subpart 

S  63.3002    Who  enforces  this  sut>part? 

If  the  Administrator  has  delegated 
authority  to  your  State,  the  State  is  the 
primary  enforcement  authority.  If  the 
Administrator  has  not  delegated 
authority  to  your  State,  only  EPA 
enforces  this  subpart. 

§  63.3003    Incorporation  by  reference. 

(a)  The  following  material  is 
incorporated  by  reference  in  this 
section:  chapters  3  and  5  of  industrial 
Ventilation:  A  Manual  of  Recommended 
Practice,"  American  Conference  of 
Governmental  Industrial  Hygienists. 
(22nd  edition,  1995).  The  incorporation 
by  reference  of  this  material  will  be 
approved  by  the  Director  of  the  Office 
of  the  Federal  Register  as  of  the  date  of 
publication  of  the  final  rule  according  to 
5  use.  552(a)  and  1  CFR  part  51.  This 
material  is  incorporated  as  it  exists  on 
the  date  of  approval  and  notice  of  any 
change  in  the  material  will  be  published 
in  the  Federal  Register 

(b)  The  materials  referenced  in  this 
section  are  incorporated  by  reference 
and  are  available  for  inspection  at  the 
Office  of  the  Federal  Register,  800  North 
Capital  Street  NW,  Suite  700,  7th  Floor, 
Washington,  DC:.  The  material  is  also 
available  for  purchase  from  the 
following  address:  Customer  Service 
Department,  American  Conference  of 
Governmental  Industrial  Hygienists 
(ACGIH).  1330  Kemper  Meadow  Drive, 
Cincinnati,  OH  45240,  telephone 
number  (513)  742-2020. 

§  63.3004    What  definitions  must  I 
understand? 

In  addition  to  the  definitions  in 
<^63.2,  keywords  used  in  this  subpart 
are  defined  as  follows: 

Binder  application  vacuum  exhaust 
means  the  exhaust  from  the  vacuum 
system  used  to  remove  excess  resin 
solution  from  the  wet-formed  fiberglass 
mat  before  it  enters  the  drying  and 
curing  oven 

Binder  formulation  urea 
formaldehyde  content  means  the  urea 
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formaldehyde  concentration  of  the 
binder,  prepared  from  the  urea- 
formaldehyde  resin  and  water,  as 
applied  to  the  glass  fibers  to  form  the 
mat. 

Drying  and  curing  oven  means  the 
process  section  that  evaporates  excess 
moisture  from  a  fiberglass  mat  and  cures 
the  resin  that  binds  the  fibers. 

Fiberglass  mat  production  rate  means 
the  weight  of  finished  fiberglass  mat 
produced  per  hour  of  production 
including  any  trim  removed  after  the 


binder  is  applied  and  before  final 
packaging. 

Loss-on-ignition  means  the  percentage 
decrease  in  weight  of  fiberglass  mat 
measured  before  and  after  it  has  been 
ignited  to  bum  off  the  applied  binder. 
The  loss-on-ignition  is  used  to  monitor 
the  weight  percent  of  binder  in 
fiberglass  mat. 

Monwoven  wet-formed  fiberglass  mat 
manufacturing  means  the  production  of 
a  fiberglass  mat  by  bonding  glass  fibers 
to  each  other  using  a  resin  solution. 
Nonwoven  wet-formed  fiberglass  mat 


manufacturing  is  also  referred  to  as  wet- 
formed  fiberglass  mat  manufacturing. 

Operating  parameter  excursion  means 
any  time  an  operating  parameter 
deviates  from  the  limit  or  range 
established  in  the  operation, 
maintenance,  and  monitoring  plan. 

Thermal  oxidizer  means  an  air 
pollution  control  device  that  uses 
controlled  flame  combustion  inside  a 
combustion  chamber  to  convert 
combustible  materials  to 
noncombustible  gases. 

§§63.3005—63.3079    [Reserved]. 


Table  1  of  Subpart  HHHH. — Minimum  Requirements  for  Monitoring  and  Recordkeeping 


You  must  monitor  ttiese  parameters 


At  this  frequency 


Ancj  recorcj  for  the  monitored  parameter 


1.  TTiermai  oxidizer  temperature  ■*  

2  Other  prcx»ss  or  control  device  parameters 
specified  in  your  operation,  maintenance  and 
monitonng  (OMM)*'  plan 

3  Resin  free-formaldehyde  content  


Continuously  

As  specified  in  your  OMM 


15-minute  and  3-hour  blcxl<  averages. 
As  specified  in  your  OMM  plan 


Binder  formulation  urea  formaldehyde  content 
Urea-Formaldehyde  (UF)  resin  solids  content 


PrcxJuct  UF  resin  solids  content  per  ton  of  prod- 
uct manufactured. 
Loss-on-ignition  


For  each  lot 

For  each  prcxluct  manufactured 
For  each  prcxJuct  manufactured 
For  each  prcxluct  manufactured 
For  each  product  manufactured 


Average  hourly  nonwoven  wet-formed  fit)erglass 
mat  production  ratev 


The  value  for  each 

day. 
The  value  for  each 

the  operating  day. 
The  value  for  each 

the  operating  day. 
The  value  for  each 

the  operating  day 
The  value  for  each 

the  operating  day. 
The  value  for  each 

the  operating  day. 


lot  used  dunng  the  operating 
product  manufactured  dunng 
product  manufactured  dunng 
prcxluct-  manufactured  dunng 
product  manufactured  dunng 
product  manufactured  dunng 


«  Required  it  a  thermal  oxidizer  is  used  to  control  formaldehyde  emissions. 

"  Required  it  process  modifications  or  a  control  device  other  than  a  thermal  oxidizer  is  used  to  control  emissions. 

<=  Average  prciduction  rate  is  a  parameter  that  must  be  monitored,  however,  it  is  not  an  operating  standard. 

Table  2  of  Subpart  HHHH.— Applicability  of  General  Provisions  (40  CFR  Part  63,  Subpart  A)  to  Subpart 

HHHH 


Citation 


Requirement 


Applies  to  sub- 
part HHHH 


Explanation 


§63  1(a)(1)-(a)(4)    .. 

§63.1(a)(5)  

§63  1(a)(6)-<a)(8)  ... 

§631{a)(9) 

§63  1(a)(10)-<a)(14) 

§63.1(b)  

§63.1(c)(1)  

§63.1(0(2)  

§63  1(c)(3)  

§63  1(c)(4Hc)(5)  .... 

§63.1(d)  

§631(e)  

§632  

§63.3  

§63.4(a)(1Ha)(3)  ... 

§63.4(a)(4)  

§634(a)(5)  

§63.4(b)-(c)  

§63.5(a)  

§63.5(b)(1)  

§63.5(b)(2)  

§63.5(b)(3Hb)(6)  ... 

§63.5(c) 

§63.5(d)   

§63.5(e)  

§63.5(f)  


General  Applicability  

Initial  Applicability  Determination  

Applic^ability  After  Standard  Established  

Applicability  of  Permit  Program 

Definitions 

Units  and  Abbreviations  

Prohibited  Activities  

Circumvention/Severability 

Construction/Reconstruction  

Existing/Constructed/Reconstruction  

Application  for  Approval  of  Construction/Re- 
construction. 

Approval  of  Construction/Reconstruction 

Approval  of  Construction/Reconstruction 
Based  on  State  Review. 


Yes. 

No  . 

Yes. 

No  .. 

Yes. 

Yes. 

Yes. 

Yes 

No  .. 

Yes 

No  .. 

Yes. 

Yes 

Yes. 

Yes 

No  . 

Yes. 

Yes. 

Yes. 

Yes. 

No  .. 

Yes. 

No  .. 

Yes. 

Yes 
Yes. 


[Reserved] 
[Reserved] 

Some  plants  may  be  area  sources 
[Reserved] 

[Reserved] 

Additional  definitions  in  §63  3004 

[Reserved]. 


[Reserved] 
[Reserved] 
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Table  2  of  Subpart  HHHH- 


-Applicability  of  General  Provisions  (40  CFR  Part  63.  Subpart  A)  to  Subpart 
HHHH— Continued 


Crtafion 


Requirement 


Applies  to  sub- 
part HHHH 


§63  6<a)  Compliance    with     Standards    and    Mamie      Yes 


§63  6(b)(1Hb)(5) 

§63  6<b)(6)    

§63  6(b)(7)    

§63  6(c)(1Hc)(2)  . 
§63  6(c)(3HcM4)  . 

§63  6(0(5)     

§63  6(d)   

§63  6(e)  


§63  6(f) 
§63  6(g) 
§63  6(h) 


§63  6(i)(1)Hi)(14) 

§63  6(0(15)    

§63  6(i)(16)  

§63  60) 


§63  7(a) 

§63  7(b) 
§63  7(c) 
§63  7(d) 
§63  7(e) 


§63  7(f)  

§63  7(g)  

§63  7(h)   

§63  8(a)(1Ha)(2) 

§638(a)(3)     

§63  8(a)(4)     

§63  8(b) 

§63  8(c)(1)-(c)(3) 


§63  8(0(4) 
§63  8(0(5) 


§63  8(c)(6Hc)(8) 

§63  8(d)         

§63  8(6)         

§63  8(f)(1HfK5) 
§63  8(f)(6) 


§63  8(g)(1) 
§63  8(g)(2) 


§63  8(g)(3)  (g)(5) 

§63  9(a)  

§63  9(b)  

§63  9(c) 

§63  9(d)  


§63  9(e) 
§63  9(0 


§63  9(g)(1) 

§63  9(g)(2)  and  ig)(3) 


§63  9(h)(1)  (h)(3) 
§63  9(h)(4) 
§63  9(h)(5)-(h)(6)  . 
§63  9(1) 

§63  9(j)    

§63  10(a)   

§63  10(b)        

§63  10(0(1) 

§63  10(0(2)  (c)(4) 


nance-   Applicability 
New  and  Reconstructed  Sources 


Dates 


Existing  Sources  Dates 


Operation  and  Maintenance  Requirements 

Compliance  with  Emission  Standards    

Alternative  Standard 

Compliance    with    Opacity  Visible    Emissions 

Standards 
Extension  of  Compliance        


Exemption  from  Compliance 
Performance     Test     Requirements — Applica- 
bility and  Dates 

Notification  ot  Pertormance  Test  

Quality  Assurance  ProgramTest  Plan  

Testing  Facilities     

Conduct  of  Tests     


Alternative  Test  Method  .. 

Data  Analysis  

Waiver  of  Tests 
Monitoring  Requirements- 


Applicability 


Conduct  of  Monitoring 

Continuous  Monitoring  System  (CMS)  Oper 
ation  and  Maintenance 


Quality  Control  

CMS  Pertormance  Evaluation 

Alternative  Monitoring  Metfxx) 
Alternative  to  Relative  Accuracy  Test 


Data  Reduction 
Data  Reduction 


Data  Reductmn  

Notification  Requirements —Applicability   

Initial  Notifications  

Request  tor  Compliance  Extension 
New  Sdurce  Notification  tor  Special  Compii 
ance  Requirements 

Notitication  ot  Pertormance  Test      

Niititic.ition  i  )t  Vsitiie  F  missnins  Opac'ty  Test 


Yes 
No  .. 

Yes. 

Ym 

No  .. 

Yes. 

No 

Yes 

Ym. 

Yes 

No 

Ym. 
No  .. 
Yes. 

Yes 
Yes 

Yes. 
Ym. 
Ym. 
Ym 

Ym 

Ym. 

Ym. 

Ym. 

No  ... 

Ym. 

Yes 

Yes 

Ym. 
No... 

Ym. 
Ym. 
Ym. 
Ym. 
No  ... 


Ym. 
No  .. 


Addit'Onal  CMS  Nolit'i  alions 


Notification  of  Compliance  Status 


Ad|ustment  ot  Deadlines    

Change  'ii  Previous  Inlorrnation 
Recordkeeping  Reporting     Applicability 
General  Recordkeeping  Requirements  .. 
Additional  CMS  Recordkeeping        


Ym. 
Ym. 
Ym. 

Yes 

Yes 

Yes 

No 

Ym. 

No  ... 


Ym. 

No.. 

Yae. 

Ym. 

Ym. 

Ym. 

Ym 

Ym. 

No.. 


Explanation 


[Reserved] 

§  63  2985  specifies  dates 
[Reserved] 

[Reserved] 

§§63  2984    and   63  2987    specify    additional 
requirements 


Subpart  HHHH  does  not  specify  opacity  or 
visible  emission  standards 

[Reserved] 


§§63  2991—63  2994    specify    additional    re- 
quirements 
EPA  retains  approval  authonty 


[Reserved] 


Subpart  HHHH  does  not  specify  opacity  or 
visible  emission  standards 


Subpart  HHHH  does  not  require  the  use  ot 
continuous  emissions  monitoring  systems 
ICEMS) 

Subpart  HHHH  does  not  require  the  use  of 
CEMS  or  continuous  opacity  monitoring 
systems  (COMS) 


Subpart  HHHH  does  not  specify  opacity  or 
visible  emission  standards 

Subpart  HHHH  does  not  require  the  use  ot 
COMS  or  CEMS 

[Reserved] 

§63  2998  includes  additional  requirements 
[Reserved] 
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Table  2  of  Subpart  HHHH.— Applicability  of  General  Provisions  (40  CFR  Part  63.  Subpart  A)  to  Subpart 

HHHH— Continued 


Citation 

Requirement                                 %Th^^I\'- 

Explanation 

§63  10(c)(5)-(c)(8) 

Yes 

[Reserved]. 

§63.3000  includes  additional  requirements 
§63.3000  includes  additional  requirements 
Subpart  HHHH  does  not  specify  opacity  or 
visible  emission  standards. 

Subpart  HHHH  does  not  require  CEMS 

§63  10(c)(9)  

:      No      

§63  10(c)(10)-(c)(15)  

i  Yes. 

§63  10(d)(1)  

General  Reporting  Requirements  Yes    

§63  10(d)(2)  

Performance  Test  Results  Yes    

§6310(d)(3)  

§63  10(d)(4Hd)(5)  

§63  10(e)(1)  

Opacity  or  Visible  Emissions  Observations  .       No  

Progress    Reports/Startup,    Sfiutdown.    and    Yes. 

Malfunction  Reports 
Additional  CMS  Reports-General !  No  

§63  10(e)(2)    

Reporting  results  of  CMS  performance  eval-    Yes. 

uations 
Excess    Emissions/CMS    Pertormance    Re-  '  Yes 

ports 
COMS  Data  Reports  No     

§6310(e)(3)  

§63  10(e)(4)     

Subpart  HHHH  does  not  specify  opacity  or 

§6310(f)  

§63  11      

Recordkeeping/Reporting  Waiver  Yes. 

Control  Device  Requirements — Applicability     i  No  

State  Authonty  and  Delegations  Yes 

Addresses  Yes. 

Incorporation  by  Reference |  No. 

visible  emission  standards 
Facilities  subject  to  subpart  HHHH  do  not 

§63  12     

use  flares  as  control  devices 

§63  13  

§63.14  

§63.15  

Availability  of  Information/Confidentiality  Yes 

Appendix  A  to  Subpart  HHHH  to  Part 
63 — Method  for  Determining  Free- 
Formaldehyde  in  Urea-Formaldehyde 
Resins  by  Sodium  Sulfite  (Iced  & 
Cooled) 

1.0     Scope 

This  procedure  corresponds  to  thie  Housing 
and  Oban  Development  method  of 
determining  free-formaidehvde  in  urea- 
formaldehvde  resins  This  method  applies  to 
samples  that  decompose  to  vield 
formaldehyde  under  the  conditions  of  other 
free-formaldehvde  methods.  The  primary  use 
is  tor  urea-formaldehyde  resins. 

2  U     Fart  A — Testing  Resins 

Formaldehyde  will  reac :t  with  sodium 
sulfite  to  form  the  sulfite  addition  products 
and  liberate  sodium  hydroxide  (NaOH): 
however,  at  room  temperature,  the  methylol 
groups  present  will  also  rear  t  to  liberate 
.\aOH  Titrate  at  0  degrees  Celsius  ("C]  to 
niinirni/.e  the  reaction  of  the  methylol 
groups 

J  1     ApfK]ratus  Hftjuiri'd 

2.T]      he  t. rusher 

2  12     One  lOO-milliiiler  (mL)  graduated 
(:\  Under 

2  11     Three  40()-mL  beakers 

2  14     One  .lO-mL  burette 

2  1  .T     .Analytu  al  balani  e  ai(  urate  to  0.1 
milligrams  |mg). 

2,1  ()     MagnetH  stirrer. 

2,1,7     Magnetu.  stirring  bars. 


2.1.8  Disposable  pipettes. 

2.1.9  Several  5-ounce  (oz.)  plastic  cups. 

2.1.10  Ice  cube  trays  (small  cubes). 

2.2  Materials  Required. 

2.2.1  Ice  cubes  (made  with  distilled 
water). 

2.2.2  A  solution  of  1  molar  (M)  sodium 
sulfite  (Na:SO0  (63  grams  (g)  .Na:SOv'500  mL 
water  (H^O)  neutralized  to  thvmolphthalein 
endpoint). 

2.2.3  Standardized  0.1  normal  (N) 
hydrochloric  acid  fHcl). 

2.2.4  Thvmolphthalein  indicator  (1.0  g 
thymolphthalein/199  g  methanol). 

2. 2. ,5     Sodium  chloride  (NaCl)  (reagent 
grade). 

2  2.6     Sodium  hydroxide  (.\aOH|. 

2.3  Procedure. 

2.3.1  Prepare  sufficient  quantity  of 
crushed  ice  for  three  determinaiions  (two 
travs  of  cubes). 

2.3.2  Put  70  cubic  centimeters  (cr  )  of  1  M 
Na;SOi  solution  into  a  400-mL  beatcer.  Begin 
stirring  and  add  approximately  100  g  of 
crushed  ic:e  and  2  g  of  NaCl.  Maintain  0    C 
during  test,  adding  ice  as  necessary. 

2.3.3  .Add  10-15  drops  of 
thymolphthalein  indicator  to  the  chilled 
solution.  If  the  solution  remains  clear,  add 
0.1  .\  NaOH  until  the  solution  turns  blue: 
then  add  0.1  N  HCl  back  to  the  colorless 
endpoint.  If  the  solution  turns  blue  upon 
adding  the  indicator,  add  0.1  \  HCl  to  the 
colorless  endpoint. 

2.3.4  On  the  analytical  balance. 
accurately  weigh  the  amount  of  resin 


indicated  under  the  "Resin  Sample  Size' 
chart  (see  below)  as  follows. 

Resin  Sample  Size 


Approximate  free  HCHO 


Sample 
weight 

(grams) 


<05°o   

0.5— 10% 
1  0—3.0% 
>3  0%   


10 
5 
2 
1 


2.3.4.1  Pour  about  1  inch  of  resin  into  a 
5  oz.  plastic  cup. 

2.3.4.2  Determine  the  gross  weight  ot  t.he 
cup.  resin,  and  disposable  pipette  (with  the 
narrow  tip  broken  oft!  fitted  with  a  small 
rubber  bulb 

2.3.4  3     Pipette  out  the  desired  amount  of 
resin  into  the  stirring,  chilled  solution 
(approximately  1..t  to  2  g  per  pipette-full). 

2.3.4.4     Quickly  reweigh  the  cup.  resin, 
and  pipette  with  the  bulb. 

2. 3. 4. .5     The  resultant  weight  loss  equals 
the  grams  of  resin  being  tested 

2.3.5  RapidK  titrate  the  solution  with  0  1 
.\  HCl  to  the  colorless  endpoint  described  in 
Step  3  (2.3.31. 

2.3.0  Repeat  the  test  m  triplicate. 
2.4     Calculation. 

2.4.1  The  percent  free-tormaldehyde 
("oHCHO)  is  calculated  as  follows: 


'/fHCHO 


(mLO.l  N  HCl)  (N  of  Acid)  (3.003) 
Weight  of  Sample 
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_'  4  J      (  nin|iiib'  Ihr  avi'i.iv;!'  pcri  iMil  In-'' 
lorin,iuii'lis;lr  nl  Ihr  itw,-  trsl^    Anfr-    I!  Mi.' 
ri'-.iills  1 .1  ill.'  thir.'  I.'sts    II.'  mil  i\  iliiii:    1 
rini;!'  i  il  Ml  'i  [icn  I'liI  m   it  Iti.'  ,i\  .'i  .ii.;r  .  i!  ihr 
thi.'i'  li'sis  .liii's  mil  iiit'i't  .'\|it'i  li'J  linii!-. 
'  .irr\  nut  I'.irl  H  .iiiil  thru  ir[i(',il  I'iirl  A 

I  (I      I', lit  H    -M.mii.iiil  (  hi',  k 

f'.irt  H  t'lisuriis  Iti.il  test  ri'.im'iits  iiscii  ii; 
ili'liTiiiiiim^  ()iTi  tMil  tri'f  (linn, ilili'hv  ill'  in 
urfH-toriiwIiltihvil''  rcMiis  .in'  nt  |iniji.'f 
(  iini  I'lllrHlioii  ami  th.it  "[icr.ilnr  In  hnii|iii'  i-. 
I  iirnii  t    Should  any  ilnubis  ,irisi'  m  .'itlu'i    it 
thfst'  tirtiHs.  thti  foriiiHlilt'hvilf  stiiinl.iiil 
siiliiliDii  test  should  hr  i  arru'd  nut 

.1  1      Frr(_Hir<itioi)  iiuii  Statidnrdunlinn  nt  ,1 
I  f'rnrnt  h'ornidlin  Solulum 

['n^part'  a  solution  i  ontaiumg 
a()pri)ximat(ilv  1  f)er(  ent  foriualdnhv  di'  trinn 
a  sl()(  k  17  p«ri.«nl  foniialin  solution 
StaruianJize  thtt  prH[)artHl  solution  bv  titiMtmn 
the  hvdroxv'l  ions  resulting  from  the 
formation  of  the  formaldi'hv  df  t)isulfiti- 
(omplux 

'  2     Appomtus  Hfijtuml 
Note:  All  r«agnnts  must  Iw  Aiiuti.  an 
(!hemiial  Socintv  an.ilvtn  .il  reagent  grade  m 
Iwtter 

:i  2  1      One  1  hter  II.)  vulumetni   tlask 
({  lass  A) 

.\  2  2     One  <;,SC) ml.  vohimetrii   flask  (i  lass 
A) 

t  2   i     One  2.S0niL  beaker 
\  2  4     One  UM)-ml.  pijielte  |i  lass  A  I 
t  J  S     One  lO-ml.  pipette  (i  lass  A) 
t  2.b     One  50-ml,  graduated  i  \hnder 
(i  la.ss  A I 

.12  7      A  pH  meter.  st,ind,irdi/ed  using  pH 
7  and  pfl  It)  buffers 
.1  2  H     Magnetii   stirrer 
i  2  ')     Magnetii   stirring  bars 
.tJ.lO      .Several  So/    plastii    i  u).^ 
i.2  11      Disposal  pippettes 
)  2  \2     II  t!  (  ul)e  travs  (small  .  II bes) 
t  S     Matfnals  Hfijiiirnl 
t  .t  1      A  solution  of  17  pen  ent  formalin 
\A2     ,'\nhvdn)us  Na.St ), 
t  ,1   t     Distilled  water 
!  .)  4      Standardized  (I  100  \  M.  i 
i.  I  T      rhvmol[ihlhalein  iiidn  atm  I  1  0  k; 
thytnolphthalein/  I'lM  g  methanol) 


.    ;       ''(r;...','i/f/.',"  .  .1  S<  '/i.'.'i-'.'is  .;■',.' 
/,V,.'r,  -rs 

■;  -t    ;       \    .niMl.!.'!  \    i.'  st.iii'i.ir.l  .S,  iliilinn 
ij  i|  11 1 1\  iiii.it.'l '.    1   jii'i    .'.'iti    Mi'.isrii'    usiiil;.i 
i'.M  tli.l'"'!      \  1:11  !.'i     J  "  II  ml    '<•.    Ill  i:\lii  ,i! 

i.'.lkjl'l:'        I  ^      p. 'I  I     .'11'      I.   rl  1:1,11  ill      S.   rj  liIlMll     mill    ,1      1   - 
I        \    ■llllllll'llll        !l,|-~k         I      ill      1(11'     r'.|-.k     Im     \,|i|llll,' 

u  ilh    i  isl  1 1  li'il  IX  I'.'i 

\(lle:    >  I  1.1    III  us.    sl,il;,l.l.;l  i/r   'tils   VI  ijllll!  in 

I',  ill's,  ntied  in  si'i  III. II   I  "1     I  his  siiluliiin  is 
sl.ibli-  I. II    I  innnths 

I  4  J      SiMiiuiii  StilliS'  ■s.ihiti.iii   1  U  M 
liisi'd  ti.r  st.indardi/atn  III  I't  1- 1  ■!  iiialdehv  ii- 
St.iiul.il  d  -Siillllinn)    (JlMIltlt.i!  II,  I'U   tl, Ulster 
llsinw;  distilled   U.ller  .IS   Ifli'  Ir.tllstiT  siiKellt 

11  '>(!  g  ot  .inlivdnuis  Na;S(  )    mtn  ,1  J.'.O-inl 
\  I  iliimelrii    fl.isk    I  )issmU  c  1  n  .ippri  i\  iinaleU 

10(1   ml   nt  dlslilU'd    VV.II.T   ,111,1    llll   til   \iilumi' 

.\iih'   >  I  111  mils!  pri'p.ire  tins  s.  ibiti,  m  d.ii  U 
bill  ttie  :  .ilibniliiii;  nl  the  I'nrm.iliielu  ,ie 
Sl.ind.iid  Siihilimi  ni-.'ds  1,1  be  .tune  .iiilv 

mil   e 

I  4    !      lUdrn.  blntii     \i  id  Shiiid.ir  1 
.Siihilinii  0   100  M     I  his  re.igi-iii  sh.iiilil  be 
ri'iiilil'.  .u, 111, it'll'  .IS  ,1  prim.tn,  st,in>liud  Ih.il 
i  illh    needs  !i  i  lie  dlhltei! 

.1  ')     St.indardi/.itiiin 

^  ')  1      Standardi/ati.in  nl  h.  irm.iidelu  ije 
.St.tiid.ird  Siiliitii 111 

I  S   1    1      Pipette  100  0  ml    ,<>  1  ,M  smiiiim 
siiltite  mill  a  stirred  J">0  nil.  be.iker 

i  '1  I  J      I  smg  .1  st.iiid.irdi/i'd  pH  meter 
me.jsure  ,iini  rei  nrd  the  y\\    The  pH  stunild 
be  ariiimd    10    II  is  llnt  essential  the  pM  be 
10    hiiu"\ei     :!  is  esseiituil  lb. it  the  \.,ilue  be 
.11  I  nr.iti'K   le.  I  irdi'd 

t  "i  1    I      III  'he  stirniik;  N,i  SC ),  s.iUitiiin 
pifieiii-  111  10  II  ml   lit  hirm.ildebviie  St.in.l.ird 
Siihiliiiii     1  he  pll  sbm,;,]  rise  sh.irjiU  to 
ibniit  1  J 

t  '1  1  4      (  sing  the  pli  meli'i  ,is  1 
'  iintinimus  mniiitnr    Ii'r.ite  the  siiiiitmii  b,i'  k 
til  the  urigiiMl  e\,ii  t  pll  iisiiii^  II  100  \  HCi 
Ke.  ord  the  nnihhlers  -it  H(  I  used  ,is  titr.int 
Note:  .\ppr'.xim,ii.'l\    fllt.i   t'lml   utMCl 
will  ill'  reiiuired 

t    ">    1    -1        I    .111    ul.lli'   111 Ill  i'll!l,l!liill   111  the 

I'liI  111,1  Idehi.  de  Slillli  bird    S,  1 1 II  In  in   11  SI  Ilk;  th'' 
I'lpiiltli  1:1  ,is  ti  ij  li  IW  s 


^HCHO 


miLHCiliN  HC1m3(K)3) 
ml.  sample 


I  II      !'r,  ■<  r,iuri 

(111       I';  .'p.iii'   1  siillii  lent  ijii.iiilil  \  ,  it 
I  lusiieii  II  I'  t  ir  'liri'i'  iti'i.'rmm.il  II  Ills  iiwo 

Il,l\  s  III      ilbi's 

I  I.  2      I'lil  "II  I      ..!  1   M  \,i  .s(  ),  siilnti.iii 
mhi  .1  400-i:il    beiU'i    b.-ym  stiriiiig  .tnd  .eld 
.ippii  i\im,i!i'l\   100  c  nt  i  nislied  11  e  ,ind  J  k 
\,i("l    M.iiiiliim  0    (    .iuriiii;  the  lest    ,i,lilmL; 

r  e  ,is    lie,  ess,i!\ 

t  t.    I      Ad, I   10-IS  diops  III 
tli\  miii}ihth,ili'in  indn  .ilm  In  the  .  tulle,! 
siiliiliiin    It  ttie  siiluti.in  rem, nils  i  le,ii,  aiKl 

0  1  \  \,iOH  until  the  siiliition  turns  blue 
then  add  0   1   \  H(  :1  b,ii  k  tii  the  1  olnrless 
einipuinl    It  ttie  snlutiun  turns  tilne  npnn 
.Hiding  the  indii  ,itiir   ,i,ld  (I  1  N  HCI  to  the 

llll.  irless  endpiiml 

10  4      { )n  the  ,in,ih  til  al  b,il,ini  e 
,11  I  iirati'K   weigtl  ,1  sample  nt  f- orinaldeh\  de 
M.md.ird  SiiUitiiin  as  follows 

t  ti  4  1      I'.iiir  .ibiiut  0  ')  mi  hes  of 
fnrmaldelu.le  Standard  Solution  into  ,1  '1-0/. 
[ilaslii   I  lip 

i  b  4  J      Deterrinne  the  gross  ueigtit  ot  ttie 

1  np  Form.ildetix  de  Standard  Solution,  and  ,1 
dlspos.dile  pipette  filled  Wlttl  ,i  sm.lll  rutlber 
tiutli 

<  Il  4    I      I'lpette  a[)pro\imatel\    S  g  nt  ttie 
1  orinaldetu  lie  Standard  Solution  into  the 
stirring   i  tulled  \,i;S(),  solution 

i  ti  4  4      Quii  kl\  reweigh  tiie  i  up. 
!-iirm,iliteh\de  Standard  Solution,  and 
pipette  wittl  Itle  tiulti 

t  fi  4  "1      1  tie  resultant  weight  loss  ei)u,iis 
Itie  gr.ims  nt  Hi  irinaldeli\de  .Standard 
Si  illltn  111   tieinn  tested 

i  0  'i      K,i[iidl\  titrate  till'  solution  witti  0  1 
\  H(   1  t,i  ttie  I  ninrless  end[)oint  in  Step    \ 
I  U.   (I 

i  0  o      Ki'pci'  ttie  test  in  trifdii  ,ite 

I  ~     (.,iii  ui.itiiin  tor  Inrinaldetn  de 
S!,ind,irii  ,S,  ihitii  m 

)~  1      I  111- pen  enl  tree  tiirin.iideln  de  (".I 
HCHO!  is  I  all  ulated  as  follows 


UK  MO 


(mLO  1  N  HCliiN  Acidi(V()()3i 


Weight  of  Formaldehyde  Standard  Solution 


17  2      I'he  rnnge  of  the  results  of  three 
tests  should  tie  no  more  than  *.'^  pen  ent  nl 
the  a(  lual  Formalilehvde  St.m.l.ird  Snlutinn 
I  om.entration    Report  results  In  tvvn  dei  im.il 
pl,u  es 

/  H      RfUTfUi  ,■ 

West  Coast  .-Xdhesive  Manut.n  turers   I  r.ide 
.•\sso(  latum   lest   10  1 

Appendix  B  to  Subpaii  HHHH  tu  Pari 
63 — Method  for  the  Detei^ninalion  of 
Loss-on-I|(nition 

1  I)     ^'i;r/)osf' 

rhe  [lurpose  nf  this  test  is  In  ■ietermm.'  'ti.' 
loss  (111  Ignition  ll.OlJ  ot  wet  toniied 
tiberglass  m.it. 


2  0     F.jiiipnv  nt 

2   1       -s,  ,ii.'  sensitive  !i.  0  001  lirani  fi;! 

2  2      1  )i  \  m^;  .  'v  en  eijii  ippe.i  \\  iiti   t  me.ins 
,  it  ,  niisl.inl  temper. lime  regiii.iiiiin  ,in,l 
me,  ti.ini.  ,il  .111  i  I  iin  e,  n,  m 

2  I  Hirn.i,  e  ii'sigm-ii  tii  tieat  tn  ,it  le,isl 
1.2'.  I  II  ri"-  il  ,md  I  niilrnll, it'll'  III  •2'i  ( 
i  •  4 '.     f  ! 

2  4       I    111'   itile    tllgtl   tnrill     2"iO  milliliter 

i  Illl-l 

2    ">       Desli   I  ,l!or, 

2   11       I'  III   ti.lLim  e  (see  \.ite   2    III   4   'l| 

I  0        S,,n,filr  I    ,   llr,   '!<•!,  /V.I.  r./i,,-e 

I  1     I  )tii  im  .1  s.impji'  ,  it  iiMi  m  .n  ,  nrdiiiii  e 

1.N  I'll     I  I'l   tlllH  .li    A  SSI  I.    1  ill.  .1!  I  it   'ill'   I'llli'  ,1111 1 


Piifier  Iri,l;istr\  iTAl'PI)  mettind  1007 

Siimple   1  ,  n  .illnll 

12       I    se  d  ")  til   Kl-g  s.nilple  (  ut  into  piei  es 
sill, ill  eii'iu^li  tn  lit  into  the  (  rui  ihle 

<   1      I'l.H  •■  itie  sample  m  the  (  ru(  ible. 
!  \iite  1     III  test  w  Ittlniit  the  use  ol  ,i  i  rui  ihle, 
see  Note  J  ,,t!er  Sei  tlnll  4  H   ) 

f  4      (  .1  iii.iitii  111  ttie  sample  in  the  tiirnai  e 
set  ,ii  lo'i  •   t    (    i22  1-'i    H  for ')  minutes 

•     to  sei  nil, is 

4  0        I'riH  r,/l;re 

4  1      (  nnditinii  eai  il  sample  b\  dr\iiig  tor 
■)  niinuti's  •   ill  sei  iiiids  at  10")  ?   1    (i  (22  t 
-.    M 
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4.2     Remove  the  test  sample  from  the 
furnai  e  and  cool  in  the  desiccator  for  30 
minutes  in  the  standard  atmosphere  for 
testing  glass  textiles. 

4  .1     Place  the  empty  crucible  in  the 
furnace  at  625  ±  25  'C  (1.157  ±45  °F).  After 
30  minutes,  remove  and  cool  the  crucible  in 
the  standard  atmosphere  (TAPPl  method 
1008)  for  ,30  minutes 

4.4  Identifv  each  crucible  with  respect  to 
eai  h  test  sample  of  mat. 

4.5  Weigh  the  emptv  crucible  to  the 
nearest  0.001  g  Record  this  weight  as  the  tare 
mass.  T. 

4  b     Place  the  test  sample  in  the  crucible 
and  weigh  to  the  nearest  0.001  g.  Record  this 
weight  as  tfie  initial  mass.  \ 

4  7     Place  the  test  sample  and  crucible  in 
the  furnace  and  ignite  at  625  ±  25   C  (1,157 
145  TI 


4.8  After  ignition  for  at  least  30  minutes, 
remove  the  test  sample  and  crucible  from  the 
furnat:e  and  cool  in  the  desiccator  for  30 
minutes  in  the  standard  atmosphere  (T.^PPI 
method  1008). 

4.9  Remove  each  crucible,  and  test  each 
sample  separatelv  from  the  desiccator,  and 
immediately  weigh  each  sample  to  the 
nearest  0.001  g.  Record  this  weight  as  the 
ignited  mass.  R.  (Note  2:  When  it  is  known 
that  no  ash  residue  separates  from  the  test 
sample  during  the  weighing  and  igniting 
processes,  you  may  weigh  the  sample 
separately  without  the  crucible.  When  this 
occurs,  the  tare  mass  (T)  equals  zero  With 
appropriate  care,  you  can  dry  and  weigh  a 
single  piece  of  mat  and  place  with  tongs  into 
the  ignition  oven  on  appropriate  refracton. 
supports.  When  the  ignition  time  is  over, 
remove  the  sample  as  an  intact  fragile  web 
and  weigh  it  directly  on  a  pan  balance.) 


5.0     Calculation 

5.1  Calculate  the  LOl  for  ear  h  sample  as 
follows: 

%  LOl  =  100  .<(A-B)'(A--T) 

Where: 

A  =  initial  mass  of  crur  ible  and  sample 

before  ignition  (g); 
B  =  mass  of  crucible  and  glass  residue  after 

ignition  (g);  and 
T  =  tare  mass  of  crucible,  (g)  Isee  Note  2) 

5.2  Report  the  percent  LOl  of  the  glass  mat 
tn  the  nearest  0.1  percent 

6.0     Precision 

The  repeatabilitx  of  this  test  method  for 
measurements  on  adjacent  specimens  from 
the  same  sample  of  mat  is  better  than  1 
percent. 

(FR  Doc,  00-12788  Filed  5-25-00;  8:45  am! 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Parts  90,  91,  92,  93,  94,  and  98 

[Dockat  Number  S&T-99-008] 
RIN0581-AB91 

Changes  in  Fees  for  Science  and 
Technology  (SAT)  Laboratory  Service 

agency:  Akhk  ultiirnl  M.irikftuiK  S.tvk  c, 

USD  A 

ACTION:  friifxisfd  ridf  with  rt'ijiicst  for 

cdiniiu'iits 

SUMII«ARY:  The  AgrK  ultural  Mark-t'tin^ 
Service  (AMS)  [irnposes  to  iiu  rease  the 
standarci  hmirlv  fee  rate  for  ea(  h 
laboratory  analysis  i  (inducted  under  the 
AMS  S&T  Laboratory  I'ro^rain  fnnu 
$3h.2b  to  $45  00   The  [ireiiiiuni 
laboratory  rate  for  appeals,  holiday  duii 
overtime  service  would  be  increased 
from  $54  i<4  to  $()7  50  [ler  .malysis  hour 
These  propost'd  1^4  1  percent  ini  reases 
m  hourly  rates  reflec  t  the  additional 
rnvenue  S&T  is  recpiired  to  (  oliet  t  iii 
order  to  recover  laboratory  progr.ini 
expenses   AMS  <i!so  pnipiises  to  cb.inj.;e 
fees  for  lab(irator\  lestuii;  servnes 
which  are  offered  tur  <i^;ru  ultural  food 
commodities  to  retlei  t  a(  tiial  eciuipnient 
and  labor  expenses  for  performing  ea(  h 
test.  The  proposed  remil.itions  iiii  hide 
additional  tests  for  commodity  produi  ts 
for  incorporation  iiiti)  existing  schedules 
and  sets  an  updated  hmirl\  rate  nf 
$4500  for  unlisted  tests   AMS  [)rop)oses 
to  remove  labor, itiirv  tests  that  h.ive 
been  found  to  be  nfisolete  as  well  ,is 
duplicate  tests  [)erfiirmed  by  other 
Agricultural  Marketing  Servu  e 
programs  The  proposal  also  has  name, 
position  title,  and  address  ch.inges  as  a 
result  of  Agency  restructuring  that  le.id 
to  the  formation  of  the  AMS  S(  leni  e 
and  Technology  program 
DATES:  Comments  must  be  received  on 
or  before  June  15.  2000 
ADDRESSES:  (iommeiits  ,ire  invited  on 
this  proposed  rule   Interested  (lersons 
are  invited  to  comment  nn  this  rule  b\ 
submitting  sui  h  written  data,  views,  or 
argunifuits  ,is  they  may  desire 
Comments  should  be  sent  in  triplicite  to 
lames  V.  Falk,  Docket  Manager.  I'SDA. 
AMS.  Scit'iK  e  ,ind  Tec  hnology.  F'  ()   Hox 
9H45b.  Room  1521  South.  Washington. 
DC  20()90-t.45ti.  telephone  (202)  t>M0- 
4089,  the  facsimile  (202)  720-4»i:n.  or  e 
mail:  lames  l-alki«i.'usda  gov  and  should 
refer  to  the  doc  ket  title  and  number 
located  in  the  heading  of  this  document 
Comments  nu cived  will  fie  available  for 
public  inspec:tion  in  Room  ;)507.  South 
Agric:ulture  Hiiilding,  1400 
lndep»mdenc:e  .Xvenue.  SVV. 


Washington.  DC   20250  between  the 
hours  of  10  OO  am   and  4  00  p.m.. 
Eastern  Time.  Monday  through  f-"riday. 
except  F-"ederal  holidays   All  comments 
rec  eived  on  or  fwfore  the  c:losing  date 
for  comments  will  be  considered.  After 
the  close  of  the  comment  [leriod.  AMS 
intends  to  publish  .i  final  rule  in  the 
Federal  Register 

FOR  FURTHER  INFORMATION  CONTACT: 
Anita  I  Okrend.  Tef;hnical  Services 
Mranch  Chief,  telephone  (202)  ti90- 
4025.  or  tvmail 
Anita Okrendefusda  gov 

SUPPLEMENTARY  INFORMATION: 

A.  Executive  Order  12866 

This  proposed  rule  has  li«'en 
determined  to  be  not  signific:ant  for  the 
[)urpos(!s  of  Lxec  utive  Order  12HHfi.  and 
therefore',  has  not  been  reviewed  by  the 
Office  of  Management  and  Hudget 
(OMHI 

B.  (Jivil  (ustice  Reform 

This  ai  tion  has  been  reviewed  under 
Hxeciitive  Order  124HH.  Civil  [usfice 
Reform    It  IS  not  intended  to  have 
retroactive  effect.  This  proposed  rule 
does  not  pre«'mpt  any  State  or  local 
laws,  regulation,  or  polic;ies.  unless  thev 
[iresent  an  irreconcilable  conflict  with 
this  rule  There  are  no  administrative 
procedures  whic:h  must  be  exhausted 
prior  to  any  |udic;ial  challenge  to  this 
rule  or  the  applic:ation  of  its  provisions 

('..  Regulatory  Flexibility  Act 

Pursuant  to  rp<)uirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA)  (5 
CSC!  hOl  ft  stuj  ).  the  Administrator  of 
the  .Agric  ultural  Marketing  Servic:e 
(AM.S)  tias  considered  the  economic 
imp.ic  t  of  this  ac:tion  on  small  entities 

There  are  HI  1  f  urrent  users  of  the 
Sc.H!nc:e  and  Technology's  (SAiT) 
laboratorv'  testing  services.  Such  users  of 
services  inc:lude  fooci  proc:(>ssors. 
handlers,  growers,  government  agencies, 
and  exf)orters    Many  of  these  users  are 
small  entities  under  the  c;riteria 
established  by  the  Small  Business 
Administration  (1  <  CFR  121  201), 
l.abortitory  tests  for  commodities  are 
provided  to  all  businesses  on  a 
volunt.trv  basis  and  user  fees  are  set  at 
an  hourly  rate  Any  decision  to 
disc  onlinue  the  use  of  the  laboratory 
services  and  obtain  new  contrac:ts  with 
other  governmental  agencies  or  private 
laboratories  would  not  hinder  the  food 
[irocessors  or  industry  members  from 
marketing  their  products   Cser  fee  c:osts 
to  entities  would  be  proportional  to 
their  use  of  testing  servic:es.  so  that  costs 
are  shared  equitably  b\  all  users. 

The  last  fee  inc:reases  for  the 
Labor<itory  Program  testing  services 


became  effective  on  May  4,  1998  (63  PR 
lh370-lfi,375).  Since  that  time,  there  has 
been  both  a  decline  in  revenue  and  an 
incTcMse  in  costs  This  reflec:ts  a  shift  in 
usage  pattc>rns  on  the  part  of  applicants 
for  testing  servires  and  change  to 
government  programs.  For  example, 
several  federal  c:ommodity  purchasing 
programs  are  now  replying  heavily  on 
vendor  certification  ratht^r  than 
government  laboratory  testing:  a  larger 
percentage  of  peanut  aflatoxin  analyses 
are  performed  by  other,  non-S&T 
laboratories:  testing  of  tobacco  samples 
is  down;  and  poultrv'  testing  is 
dec;reasing  due  to  changing  importer 
country  requirements.  In  addition,  some 
c:ompanies  are  doing  their  own 
c:ompany  and  in-house  analyses  rather 
than  using  government  laboratory 
testing  servic:es.  Further,  there  has  been 
a  noticeable  decrease  in  requested  dairv' 
product  testing  with  the  scaling  back  of 
the  dairv'  price  support  program.  Several 
streamlining  actions  to  be  completed  in 
F'^'  2000  will  result  in  cost  savings. 
They  inc:lude  staff  and  space  reductions 
or  c:losing  of  laboratories.  However, 
overall,  c:osts  are  inc:reasing  despite 
these  efforts.  Employee  salary  and 
benefits,  which  account  for 
approximately  68  percent  of  FY  2000 
operating  budget,  have  increased  4.8  to 
5  59  percent,  depending  on  the  locality, 
since  January  2000.  For  FY  1999.  these 
inc:reases  were  3  54  to  4.02  percent, 
depending  on  locality.  Rents,  utilities, 
communications,  and  other  overhead 
costs  inc  reased  5  1  perc:ent  during  FY 
1999.  These  o\erhc!ad  c:osts  are 
projected  to  increase  by  the  same 
[)erc:entage  for  FY  2000. 

In  fisc:al  year  1999.  the  S&T 
Laboratorv  Program  obligatory  c;osts 
exc:eed"d  revenues  by  $1,423,869  with 
costs  at  $6,419,006  and  revenue  at 
$4,995,137.  There  was  an  $807,299 
decline  in  revenue  in  fiscal  ycMr  1999 
For  FY  2000  the  S«tT  program  expects 
to  report  a  $1,562,534  deficit  at  the 
c  urrent  fees  because  there  are  expecteci 
to  be  lower  numbers  of  samples  for 
analysis  with  all  c:ommodities  at  our 
laboratories  The  S&T  program  projet^ted 
i:c)sts  and  revenues  for  FY  2000  are 
$6,513,730  and  $4,951,196  respectively 
without  a  fee  inc:rease. 

Th(>  AMS  estimates  that  this  rule 
would  yield  $1,584,383  overall  in 
additional  laboratory  testing  program 
revenues  during  FY  2000.  The 
laboratorv'  hourly  fee  rate  would 
inc:rease  by  approximately  24.1  percent 
from  $36.26.  as  last  revised  effective 
May  4.  1998.  The  new  standard 
laboratory-  service  fee  rate  would  be 
$45.00  per  hour.  This  fee  would  also 
apply  to  tests  which  are  not  listed  in  the 
fee  sc:hedules  (Tables  1  through  8).  The 
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premium  laboratory  rate  for  appeals, 
holiday  and  overtime  service  would  be 
$67.50  per  analysis  hour  or  one  and  one 
half  times  the  fees  listed  in  Tables  1 
through  8.  This  represents  a  24.1 
percent  increase.  The  fees  in  Tables  1 
through  8  would  also  be  amended.  Most 
of  these  would  increase.  Without  an 
increase,  anticipated  revenue  would  not 
adequately  cover  increasing  program 
costs.  FY  2000  revenues  for  laboratory 
testing  are  expected  to  be  $4,951,196  at 
the  current  hourly  fee  rates,  obligatory 
costs  are  projected  at  $6,513,730.  and 
trust  fund  balance  would  be  $797,21 1 . 
which  is  below  necessarv  reserve  level 
($2,552,243),  With  the  fee  increase.  FY 
2000  revenues  are  projected  to  be 
$5,017,147  with  obligatory  costs  of 
$6,400,480  and  trust  balance  at 
$874,667.  Users  of  S&T  testing  services 
are  under  no  obligation  to  use  them. 
However,  it  is  necessary  for  AMS  to 
recover  the  cost  of  these  services.  The 
Agricultural  Marketing  Act  of  1946.  as 
amended  (7  U.S.C.  1621  et  seq.) 
provides  for  the  collection  of 
reimbursable  fees  from  users  of  the 
program  services  to  cover,  as  nearly  as 
practicable,  the  costs  of  the  services 
rendered. 

Other  miscellaneous  and 
unsubstantial  changes  are  proposed  that 
would  not  adversely  affect  users  of  the 
program  services.  Related  proposed  fee 
increases  represent  the  minimal  fee 
increases  necessary  to  cover  the  costs  of 
operating  the  services  provided  under 


the  S&T  program.  Accordingly,  the 
Administrator  has  determined  that  its 
provisions  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

D.  Paperwork  Reduction  Act 

This  proposed  rule  does  not  contain 
any  new  information  collection  or 
record  keeping  requirements  that  are 
subject  to  the  Office  of  Management  and 
Budget  (OMB)  approval  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35). 

E.  Background  and  Proposed  Fees 

On  August  9.  1993.  AMS  published  a 
rule  in  the  Federal  Register  (58  FR 
42408-42448)  to  combine  all  AMS 
regulations  concerning  laboratory 
services.  The  goal  was  to  consolidate 
and  to  transfer  existing  laboratorv 
testing  programs  operating 
independently  under  the  various  AMS 
commodity  programs  (Cotton,  Poultry, 
Fruit  and  Vegetable,  Tobacco,  Dairy, 
and  Livestock  and  Seed)  to  its  Science 
and  Technology  (S&T)  program, 
formerly  the  Science  Division  and  the 
Science  and  Technology  Division 
fS&TD). 

All  divisions  in  the  Agricultural 
Marketing  Service  (AMS)  were 
designated  as  programs  by  the 
Administrator  on  September  18.  1997. 
The  prior  rules  included  fees  charged 
for  testing  and  related  services  under 
the  diversified  S&T  programs  and  set  an 
hourly  analytical  testing  rate.  The 

Table  1.— Amended 


current  standard  hourly  rate  of  $36.26 
and  the  premium  hourly  rate  of  $54.39 
have  been  in  effect  since  the  April  2. 
1998  rule  (63  FR  16370—16375). 

The  S&T  laboratory-  testing  programs 
are  mainly  voluntary,  user  fee  ser\-ices. 
conducted  under  the  authority  of  the 
Agricultural  Marketing  Act  of  1946.  as 
amended.  The  Act  authorizes  the 
Secretary-  of  Agriculture  to  provide 
Federal  analytical  testing  services  that 
facilitate  marketing  and  allow  products 
to  obtain  grade  designations  or  meet 
marketing  standards.  In  addition,  the 
laboratory  tests  establish  quality 
standards  for  agricultural  commodities. 
The  Act  also  requires  that  reasonable 
fees  be  collected  from  the  users  of  the 
services  to  cover  as  nearly  as  possible 
the  costs  of  maintaining  the  programs. 

In  addition  to  raising  hourly  fees, 
there  is  a  need  to  amend  all  general 
schedules  and  listing  of  fees  for  official 
laboratory  test  services  in  tables  1 
through  8  in  Part  91,  Subpart  I  due  to 
rapid  changes  in  anahiical 
methodologies  and  customer  service 
needs.  Under  the  present  regulations  the 
fee  schedules  list  200  items  of 
laboratory  services  in  part  91.  Many 
additions  and  deletion      f  laboratory 
tests  have  occurred  since  the  last  rule 
published  on  April  2.  1998  (63  FR 
16370—16375).  The  following  tables  1 
through  8  compare  current  fees  and 
charges  with  proposed  fees  and  charges 
for  the  laboratory  testing  of  food  and 
fiber  products  as  found  at  7  CFR  91.37: 


Name  of  specific  program 


Type  of  analysis 


Current  fee 


Proposed 
tee 


Table   1  — Single 
Analyses 


Test   Latjoratory   Fees  for   Proximate 


Ammonia,  Ion  Selective  Electrode 

Ash,  Total  

Ash,  Acid  Insoluble  

Ctiloride,  Salt  Titration  (Dairy)  

Fat,  Acid  Hydrolysis  (Cheese)  

Fat  Acid  Hydrolysis  (t^ojonnier)  ... 
Fat  (Dairy  Prod.  Except  Cheese)  . 

Fat  (Dry  Basis)  

Fat,  Ether  Extraction  (Soxhiet) 

Fat  (Kohman)  

Fat,  Microwave-Solvent  Extract  ... 

Fitjer,  Crude  

Moisture,  Distillation  

Moisture,  Oven  

Moisture  (Kohman) 

Protein.  Combustion 

Protein.  Kjeldahl  

Salt,  Back  Titration  

Salt,  Potentiometric  

Salt  (Rapid)  

Standard  hourly  rate  

Premium  hiourly  rate 


S81 .59 

$101  25 

36.26 

4500 

54  39 

(-) 

1813 

22  50 

36.26 

4500 

36.26 

4500 

18.13 

22  50 

None 

67  50 

36.26 

45  00 

(')l 

45  00 

36.26  ' 

4500 

72  52 

(-) 

36  26 

4500 

18  13 

22  50 

(  =  ) 

11  25 

72,52 

90,00 

72.52 

90  00 

27.20 

33  75 

1813 

22  50 

(') 

3375 

36  26 

45  00 

54  39 

67.50 

'  None. 
2  Removed 
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Table  2 —Amended 


Name  ot  specific  program 


Type  ot  analysis 


Current  fee 


Proposed 
fee 


Table  2— Single  Test  Laboratory  Fees  for  Lipid  Related 
Analysis 


Acid  Degree  Value  (Dairy)  

Acidity  Titratable  

Carotene,  Spectrophotometnc  

Cataiase  Test  

Cholesterol  

Color  (Honey)  

Color   NEPA  (Eggs)  

Consistency   Bostwick  (Cooked)       

Consistency,  Bostwick  Uncooked)     

Density  (Specific  Gravity)  

Dispersibility  (I  Dry  Whole  Milk)  

Dispersibility  (Moates-Dabbah)  

Fat  Stability   AOM  

Fatty  Acid  Profile  AOAC-GC    

Flash  Point  Test  only  

Free  Fatty  Acids  _ , 

Meltability  (Process  Cheese) 

Peanut   Oil   Analyses   (Oil     Moisture     Free    Fatty   Acid 
Ammonia   and  Foreign  Matter) 

Any  1  of  the  oilseed  oil  analyses      

Peroxidase  Test  , 

Peroxide  Value    

Smoke  Point  Test  only  

Smoke  Point  and  Flash  Point    

Solids   Total  (Oven  Drying)         

Soluble  Solids,  Retractometer    


S36  26 

S45  00 

9  07 

22  50 

90  65 

18  13 

90  65 

1813 

36  26 

18  13 

18  13 

907 

11  25 

(') 

67  50 

18  13 

22  50 

36  26 

4500 

14504 

180  00 

72  52 

90  00 

18  13 

22  50 

18  13 

22  50 

(') 

45  00 

(')t 

22  50 

18  13 

(-) 

27  20 

33  75 

72  52 

90  00 

126  91 

157  50 

18  13 

22  50 

18  13 

22  50 

'  None 

'  Removed 


Table  3.— Amended 


Name  ot  specific  program 


Type  of  analysis 


Current  fee 


Proposed 
fee 


Table  3 — Single  Test  Laboralor/  Fees  tor  Food  Additive 
(Direct  and  Indirect) 


Aflatoxin  (Dairy   Eggs)  

Alar  or  Daminozide  Residue    

Amitraz  Residue   GLC  

Alcohol  (Qualitative)    

Alkalinity  ot  Ash  

Antibiotic,  Qualitative  (Dairy)      

Antibiotic,  Quantitative  

Ascorbates  (Qualitative— Meats)  

Ascorbic  Acid   Titration  

Ascorbic  Acid   Spectrophotometnc    

Benzene,  Residual  

Brix   Direct  Percent  Sucrose       

Brix    Dilution  

Butylated  Hydroxyanisole  (BHA) 

Butylated  Hydroxyloluene  (BHT)   

Cafteme   Micro  Bailey-Andrew     

Caffeine   Spectrophotometnc      

Calcium  

Citnc  Acid   GLC  or  HPLC 

Chlorinated    Hydrocarbons     Pesticides    and    Industrial 

Chemicals  — Initial  Screen 

Second  Column  Confirmation  of  Analyte     •. 

Confirmation  on  Mass  Spectrometer  

Dextrin  (Qualitative)       

Dextrin  (Quantitative)  

Filth   Heavy  (Dairy)       

Filth   Heavy  (Eggsi        

Filth,  Light  (Eggs)  

Filth   Light  &  Heavy  (Eggs)  

Fines  

Flavor  (Dairy)  

Flavor  (Products  except  Dairy)     

Fumigants 
Initial  Screen — 

Dibromochloropropane  (DBCP)       

Ethylene  Dibromide  


S126  91 

(■) 

217  56 

(•) 

217  56 

S270  00 

72  52 

(•) 

54  39 

(•) 

18  13 

22  50 

389  86 

393  75 

18  13 

22  50 

36  26 

45  00 

36  26 

45  00 

72  52 

(') 

18  13 

22  50 

18  13 

22  50 

54  39 

67  50 

54  39 

67  50 

54  39 

67  50 

36  26 

78  75 

54  39 

f) 

54  39 

67  50 

145  04 

180  00 

36  26 

45  00 

72  52 

90  00 

18  13 

22  50 

108  78 

135  00 

90  65 

112  50 

145  04 

180  00 

90  65 

112  50 

217  56 

270  00 

(T 

22  50 

9  07 

11  25 

27  20 

33  75 

36  26 

45  00 

36  26 

4500 

Federal  Register/ Vol.  65,  No.  103 /Friday,  May  26,  2000 / Proposed  Rules 


34305 


Table  3.— Amended — Continued 


Name  of  specific  program 


Type  of  analysis 


Current  fee 


Proposed 
fee 


Methyl  Bromide 

Confirmation  on  Mass  Spectrometer — Each  individual 
fumigant  residue. 

Glucose  (Qualitative) 

Glucose  (Quantitative)  

Glycerol  (Quantitative)  

Gums 

Heavy  Metal  Screen 

High  Sucrose  Content  or  Avasucrol  (Holland  Eggs)  

Hydrogen  Ion  Activity,  pH  

Mercury,  Cold  Vapor  AA  

Metals  (Other  Than  Heavy,  Each  Metal)  

Monosodium  Dihydrogen  Phosphate  

Monosodium  Glutamate  

Ntacin   

Nitrites  (Qualitative) 

Nitrites  (Quantitative)  

Ochratoxin  A  

Odor  

Organic  Acids  (in  Eggs)  

Oxygen  

Palatability  and  Odor 

First  Sample  

Each  Additional  Sample  

Penicillin  

Phosphatase,  Residual  

Phosphorus    

Propylene  Glycol,  Codistillation:  (Qualitative)  

Pyrethrin  Residue  (Dairy) 

Scorched  Particles  

Sodium.  Potentiometric  

Sodium  Benzoate.  HPLC  

Sodium  Lauryl  Sulfate  (SLS)   

Sodium  Silicoaluminate  (Zeolex)  

Solubility  Index  

Starch  (in  Dry  Milk)  

Starch,  Direct  Acid  Hydrolysis  

Sugar,  Polarimetric  Methods 

Sugar  Profile,  HPLC— 

One  type  sugar  from  profile  

Each  additional  type  sugar 

Sugars,  Non-Reducing  

Sugars.  Total  as  Invert 

Sulfites  (Qualitative)      

Sulfur  Dioxide.  Direct  Titration  

Sulfur  Dioxide,  Monier-Willlams  

Toluene.  Residual  

Triethyl  Citrate.  GC  (Quantitative)  

Vitamin  A,  Carr-Price  (Dairy)  

Vitamin  A,  HPLC  

Vitamin  B-1  (Thiamin)  

Vitamin  B-2  (Riboflavin)  

Vitamin  D,  HPLC  (Vitamins  D2  &  D3''Dairy)    

Whey  Protein  Nitrogen  

Whey  Protein  Nitrogen,  K)eldahl  

Xanthydrol  Test  for  Urea 

This  is  an  optional  test  to  the  extraneous  matenal  isola- 
tion test 


36.26 

45  00 

72  52 

90  00 

27,20 

33  75 

6346 

7875 

10878 

135  00 

108  78 

135  00 

31728 

326  25 

14504 

(') 

18  13 

C) 

90  65 

135  00 

72  52 

(') 

14504 

180  00 

14504 

180  00 

72  52 

90  00 

18,13 

(') 

108  78 

O 

(•) 

67  50 

9  07 

11,25 

(■) 

180  00 

18  13 

22  50 

27  20 

22  50 

18  13 

1  "1 

('1 

67  50 

36  26 

(') 

72  52 

o 

72  52 

(') 

145  04 

180  00 

9  07 

22  50 

36  26 

45  00 

54  39 

67  50 

290  08 

( •) 

72  52 

90  00 

18  13 

11  25 

1  1 

22  50 

108  78 

90  00 

36  26 

33:^5 

108  78 

135  00 

1813 

22  50 

108  78 

135,00 

7252 

(') 

27  20 

(') 

36  26 

45  00 

54  39 

I  1 

72,52 

90  00 

36  26 

(■) 

45  33 

112  50 

90  65 

90  00 

72  52 

90  00 

72,52 

90  00 

308  21 

382  50 

27  20 

33  75 

(  ) 

112  50 

54  39 

67  50 

None 

■  Redistnbuted 
'Removed 
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Tabie  4, — Amended 


Nartie  o(  specific  pnjyram 


Type  of  analysis 


Current  fee 


Proposed 
fee 


Table  4 — Single  TesI  Laboratory  Fees  for  Other  Ctiem- 
ical  and  Physical  Component  Analyses 


Available  Carbon  Dioxide  fBakmg  Powders)     

Capsaicin  (Hot  Sauce)  

Cheese  ( Fines i  

Color,  Apparent- Visual  

Complete    Kohman    Analysis  DairyExtractabie    Color    in 
Spices 

Grape  Juice  Absorbancy  Ratio  

Hot  Water  Insolubies  

Hydroxymethylfurfural  (Honey)   

Jelly  Strength  (Bloom) 

Linolenic  Acid  

Methyl  Anthranilate      

Net  Weight  (Per  Can)   

Non-Volatile  Methylene  Chlonde  Extract    

Overrun  for  Whipped  Topping  

Particle  Size  (Ether  Wash) 

PH  

pH — Quinhydrone  (Cheese)        

Potassium  Iodide  (Table  Salt)    

Protein  Reducing  Substances     

Ouinic  Acid  (Cranberry  Juice)  

Serum  Drainage  for  Whipped  Topping     

Sieve  or  Particle  Size  

Rate  of  Wetting  (Nondairy  Creamer)  

Reducing  Sugars 

Water  Activity       

Water  Insoluble  Inorganic  Residues  (WIIR)       

Yellow  Onion  Tesi  


S145  04 
72  52 

(I 

9  07 

36  26 

18  13 

18  13 

(  ) 
36  26 
90  65 
72  52 
36  26 
9  07 
90  65 
27  20 
18  13 

(  ) 
18  13 
54  39 

(  ) 
63  46 
18  13 
18  13 
18  13 
72  52 
27  20 
72  52 
27  20 


'  None 

^  Removed 


Table  5.— Amended 


Name  ot  specific  prograr 


Type  of  analysis 


Table     5   -Single     Test 
biological  Analyses 


Laboratory     Fees     for     Micro 


Aerobic  (Standard)  Plate  Count  

Anaerobic  Bacterial  Plate  Count  

Bacillus  cereus  

Bacterial  Direct  Microscopic  Count     

Campylobacter  le/uni  

Coliform  Plate  Count  (Dairy  Products) 

Coliform  Plate  Count   Violet  Red  Bile  Agar  (Presumptive 
Coliform  Plate  Count) 

Conforms.  Most  Probable  Number  (MPN); 

Step  1        

Step  2         

Direct  Microscopic  Clump  Count 

Direct  Microscopic  Clump  Count  Greater  Than  75  Mil- 
lion 

E  coIl  Presumptive  MPN  (Additional)  

E   CO// (MUG)  

Enterococci  Count         

Howard  Mold  Count      

Lactobacillus  Count  

Lactic  Acid  Tolerant  Microbes       

Listeria  monocytogenes  Confirmation  Analysis: 

Step  1  ; 

Step  2  

Step  3  (Confirmation)       

Parasite  Identification  

Psychrotrophic  Bacterial  Plate  Count  

Salmonella  (USDA  Culture  Method) 

Step  1  (Dairy  Products)    

Step  1  

Step  2  

Step  3  (Confirmation)  

Serological  Typing  (Optional)  

Salmonella  Enumeration  (Complete  Test)    

Salmonella  (Rapid  Methods) 


ent  fee 

Proposed 
fee 

SIB  13 

S22  50 

27  20 

33  75 

72  52 

90  00 

36  26 

45  00 

145  04 

(-) 

18  13 

22  50 

27  20 

33  75 

27  20 

33  75 

27  20 

22  50 

{') 

11  25 

(') 

45  00 

54  39 

4500 

(') 

33  75 

108  78 

135  00 

(  ) 

56  25 

45  33 

56  25 

(') 

22  50 

54  39 

67  50 

54  39 

5625 

90  65 

112  50 

14505 

180  00 

27.20 

4500 

$36  26 

(-) 

54  39 

$78  75 

27  20 

33  75 

54  39 

56  25 

90  65 

(-) 

10878 

135  00 
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Table  5.— Amended — Continued 


Name  of  specific  program 


Type  of  analysis 


Current  fee 


Proposed 
fee 


Step  1   

Step  2  

Step  3  (Confirmation)  

Salmonella  typhi  (Mea\  Products)  

Staphylococcus  aureus.  Direct  Plating  

Staphylococcus  aureus.  MPN:  With  Coagulase  Posttive 

Confirmation. 

Thermoduric  Bacterial  Plate  Count  

Yeast  and  Mold  Count  

Yeast  and  Mold  Differential  Confirmation  

Yeast  and  Mold  Differential  Plate  Count  

Yeast  or  Mold  Confirmation  


72  52 

78  75 

27  20 

33  75 

54  39 

56.25 

36.26 

45.00 

{') 

67.50 

63  46 

7875 

27  20 

33  75 

18  13 

22  50 

(■) 

22.50 

27  20 

33.75 

(•) 

22  50 

I  None 
-  Removed 


Table  6. — [Amended]  Laboratory  Fees  for  Aflatoxin  Analyses 


Atlatoxin  test  by  commodity 


Current  fee 

Current  fee 

Proposed  fee 

Proposed  fee 

per  single 

per  pair 

per  single 

per  pair 

analysis 

analyses 

analysis 

analyses ' 

$36.26 

{') 

$4500 

(•; 

36.26 

(') 

4500 

V) 

36.26 

(^) 

45.00 

P) 

7252 

(») 

90.00 

p) 

72.52 

(') 

90.00 

D 

17.00 

$34  00 

45  00 

$38  00 

31  00 

62.00 

45.00 

70  00 

36  26 

(') 

4500 

(■■) 

36.26 

(') 

4500 

P) 

36  26 

(') 

45  00 

P) 

36  26 

P) 

4500 

P) 

36  26 

(^) 

45.00 

(') 

1700 

34  00 

45.00 

38  00 

t=) 

(') 

4500 

70  00 

36  26 

(») 

45  00 

{'■} 

36  26 

P) 

4500 

V) 

12691 

(*) 

157.50 

P) 

Peanut  Butter  (TLC-CB.  HPLC,  Affinity  Column)  Affinity  Column) 

Com  (TLC-CB,  HPLC,  Affinity  Column) 

Roasted  Peanuts  (TLC-BF)  

Brazil  Nuts  (TLC-BF)  

Pistachio  Nuts  (TLC-BF,  HPLC)  

Shelled  Peanuts  (TLC  ,  Affinity  Column) 

Shelled  Peanuts  (HPLC)   

Tree  Nuts  (TLC)  

Oilseed  Meals  (TLC,  HPLC,  Affinity  Column)  

Edible  Seeds  (TLC)  

Dned  Fruit  (TLC)  

Small  Grains  (TLC)  

In-Shell  Peanuts  (TLC,  Affinity  Column) 

In-Shell  Peanuts  (HPLC)   

Silage;  Other  Grains  (TLC)    

Submitted  Samples  (TLC.  HPLC.  Affinity  Column)  

Aflatoxin  (Dairy,  Eggs)  


'  Aflatoxin  testing  of  raw  peanuts  under  Peanut  Marketing  Agreement  for  subsamples  1-AB,  2-AB.  3-AB.  and  1-CD  for  single  or  pair  of  anal- 
yses is  $19.00  or  $38.00,  respectively  using  Thin-Layer  Chromatography  (TLC)  and  Best  Foods  (BF)  extraction  or  immunoaffinity  column  assay 
with  fluorometric  quantitation  The  BF  method  has  been  modified  to  incorporate  a  water  slurry  extraction  procedure.  The  Contaminants  Branch 
(CB)  method  is  used  on  occasion  as  an  alternative  method  for  peanuts  and  peanut  meal  when  doubt  exists  as  to  the  effectiveness  of  the  Best 
Foods  method  in  extracting  aflatoxin  from  the  sample  or  when  background  interferences  exist  that  might  mask  TLC  quantitation  of  aflatoxin  The 
cost  per  single  or  pair  of  analyses  using  High  Pressure  Liquid  Chromatography  (HPLC)  is  $35.00  and  $70  00.  respectively  Other  aflatoxin  anal- 
yses for  fruits  and  vegetables  are  listed  at  Science  and  Technology's  current  hourly  rate  of  $4500 

-  None 

'  NA=Not  Applicable 

Table  7. — Miscellaneous  Charges  Supplemental — To  Science  and  Technology's  Laboratory  Test  Fees 


Lat>oratory  service  descnption 


Current  list  fee 


Proposed  list  fee 


Sample    Grinding    by    Vertical    Cutter    Mixer  $18 13 $22  50 

(VCM) 

Sample  Grinding  Canned  Boned  Poultry  36  26 

Sample  Grinding  by  Dickens  Hammer  fylill  None  

Sample     Grinding     (Meats,     Meat     Products.  

Meals.  Ready-to-Eat): 

Per  pouch  or  raw  sample  9  07 

Per  tray  pack  18.13 

Compositing  Multiple  Subsamples  for  an  Indi-  9.07 

vidual  Test  Sample — Unit  per  Subsample. 


1 1 .25  per  can. 
11.25 


11  25 
22  50. 

Varies — Preparation  fee  based  on  $45  00  per 
hour 


Table  8.— Additional  Charges  Applicable  to  Sample  Receipt  and  Analysis  Report 


Service  description 


Current  list  charge 


Proposed  list  charge 


Established  Courier  Expense  at  Albany,  Geor-     $2.15 Removed. 

gia  S&T  Laboratory  I  I 
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Table  8.— Additional  Charges  Applicable  to  Sample  Receipt  and  Analysis  Report — Continued 

I  Current  list  charge 


Service  description 


Proposed  list  charge 


Courier  Expense  at  Other  AMS  Laboratories      Varies    „ „ Varies  (based  on  total  mileage). 

Mileage    Charge    Set    at    SO  325    Per    Mile  i 

Round  Trip  trom  Laboratory  to  Delivery  Site  | 

Facsimile  Charge  (Per  Analysis  Report)  $3  20  minimum  up  to  first  3  pages   then  $110     S3  20  minimum  up  to  first  3  pages,  then  $1  50 

per  page  p>er  page 

Additional  Analysis  Report  or  Extra  Certificate     S18  13  per  report  or  certificate  reissued  S22  50  per  report  or  certificate  issued 

{'.2  hour  charge  minimum). 


tiurreiiflv.  there  .in-  liOO  tests  or 
lahoratorv  services  m  t)ie  current  fee 
schedules  in  Tahles  1  through  K  nf  Part 
Ml  i)f  the  regulations   This  proposed  rule 
recommends  removing  41  lah(irator\ 
tests  or  services  which  have  heen  found 
to  be  obsolete  or  whi(  h  duplicate  tests 
performed  hv  other  Agri(  ultural 
Marketing  ServK  e  programs  The 
proposed  rule  adds  2H  new  analvtica! 
tests  that  are  frequentlv  reciuested  bv 
manv  of  Science  and  Technology's  HI  1 
customers.  The  customers  for  our 
iaboratorv  services  would  benefit  with 
the  increased  fionvenience  of  choosing 
newer  and  perhaps  less  costiv  analytical 
methods  for  determining  ii  [)<irti(  ular 
analyte  in  a  commodity  product   Once 
this  rule  becomes  effective,  there  would 
be  187  laboratory  test  and  service 
descriptions  with  scheduleil  fees  in 
fables  1  through  H  of  part  41  of  the 
regulations  The  ma)oritv  of  the  fees 
have  increased  by  24  1  percent 
However,  11  fees  have  increased  by  a 
greater  percentage  ,ind  H  fees  have  been 
lowered   Although  the  fees  set  for  the 
various  tests  are  based  on  the  hourly  fee, 
it  is  necessary  to  (.onsider  other  factors 
when  setting  fees  for  some  of  the  tests 
For  exam[)le,  the  large  increase  in 
proposed  fees  for  some  laboratory  tests 
is  due  to  the  additional  need  to  recover 
the  large  ini  rease  in  i  osts  for 
speciali/.ed  chemu  .lU  or 
microliiologK  .il  medi.i  and  other 
m.iteri.ils  for  performing  these  tests 
Therefore,  the  titrat.ibie  acidit\  and  llie 
s(  i)r(  bed  [larfii  les  analyses  would 
increase  from  .S*^)  (17  to  S2J.  50,  .nni  the 
(iarr-Pric:e  vitamin  .\  (I)air\ )  test  would 
increase  from  S4.t  .i.t  to  Si  U  ,")()   Fur  the 
same  reason.  SUt'V  is  proposing  to 
iiu  rease  the  cost  of  [lerforminv;  step  I 
for  the  .Salmonella  (l  SD,\  (  ultiire 
method)  to  .$78,75  from  $54,.!')  and  the 
fee  for  performing  the  psvi  hrotrofibu 
bacten.il  plate  i  ouni  would  i  bange  from 
.$27.20  to.$4.'i  00 

The  general  24  1  percent  incre.ise  in 
user  fees  for  Iaboratorv  services  are. 
intended  to  (.over  ,ill  of  the  (  osts 
asso(  lated  with  .S><T  l.<tl)orator\ 
Program   In  fee  tal)les  1  through  H  in  7 
CFK  part  'U,  .SiiT  is  proposing  to 
increase  the  fees  for  the  (juantitative 


antibiotic:,  the  heavy  metal  screen,  the 
step  1  Listeria  monucyiogenes  analysis, 
the  step  3  or  confirmation  Sulmont'lla 
analysis  (both  the  I  !SDA  (  ulture  and 
rapid  methods),  and  the  step  1 
Sdliiioni'llu  analysis  (rapid  method)  bv 
1,  2.8,  3.4,  3  4  (both),  and  8  ts  peri:ent 
respe(  lively   In  addition,  certain 
laboratory  fees  are  proposed  to  be 
lowered  by  17  3  percent  These  are  the 
palatability  and  odor  test,  the  direct  acid 
hydrolysis  starc;h  test,  the  water  activity 
test,  the  step  2  MPN  coliforms  test,  and 
the  MPN  presumptive  E  roh  test  .S&T 
IS  also  proposing  to  lower  the  fees  for 
the  solubility  index,  the  sugar 
polarimetric  methods,  and  the  HPLC 
vitamin  .A  analysis  bv  37  9,  6  9,  and  0.7 
percent  respectively. 

In  its  analysis  of  projected  costs  for 
fiscal  years  i999  and  2000,  AMS  has 
identified  increases  in  the  costs  of 
providing  laboratory  testing  services 
despite  declining  revenues.  In  fiscal 
year  1999.  the  .S&T  Laboratory  Program 
obligatory  (  osts  exceeded  revenues  by 
Sl.42.i,Ht.9  with  (osts  at  SH, 4 19.006  and 
revenue  at  $4,995,137  There  was  an 
$807,299  de(  line  in  revenue  in  fis(  al 
year  1999.  For  FY  2000  the  S&T 
[irogram  expec  ts  to  re[)or1  a  $1,562,534 
defi(  it  at  the  (  urreiit  fees  be(  ause  there 
are  e\pe(  ted  to  be  lower  numbers  of 
samples  lor  anaUsis  with  all 
commodities  at  our  laboratories   The 
.S&T  progr.im  pro|erted  (  osts  and 
revenues  for  FY  2000  are  $6,513,730 
and  $4,951,196  respectively  without  a 
fee  increase  The  corresponding 
(let  rease  in  revenue  w  ith  lower  numbers 
of  samples  ,ire  .ittribut.ible  inainK'  to  a 
sbilt  ill  Usage  p, litems  111!  the  part  of 
.ipplii  .lilts  tiir  testing  ser\i(  es  .iiici 
clhinee  to  government  progr.ims    F-"nr 
ex.uiiiile.  several  teijeral  (  iimmodit\' 
[lurchasing  programs  are  now  relying 
heavily  on  vendor  (  ertifi(.,ition  rather 
than  government  laboratory  testing,  a 
larger  percentage  of  peanut  aflatoxin 
analyses  are  performed  by  Peanut 
.■\dministrative  (PACl)  approved  private 
l.iboratories,  testing  of  tobafco  samples 
IS  down;  .ind  poultry  testing  is 
de(  reasing  due  to  changing  importer 
I  ounlrv  requirements.  In  addition.  st)me 
( ompanies  are  dinng  their  own 


(  ompany  analyses  rather  than  using 
government  laboratory  testing  services 
Further,  there  has  been  a  noticeable 
decTease  in  requested  dairy  product 
testing  as  a  result  of  an  ongoing  phase 
out  of  the  dairv'  price  support  program. 
.Several  streamlining  actions  to  be 
completed  in  FY  2000  will  result  in  cost 
savings.  They  include  staff  and  space 
reductions  or  closing  of  laboratories.  For 
example.  S&T  has  voluntarily  closed 
aflatoxin  testing  facilities  at  Dothan. 
Alabama  and  Ashburn.  Georgia  that  are 
currently  listed  in  7  CTR  part  91. 
Overall,  costs  are  increasing  despite 
these  efforts.  Employee  salary  and 
benefits,  which  account  for 
approximately  68  percent  of  FY  2000 
operating  budget,  have  increased  4.8  to 
5.59  percent,  depending  on  the  locality, 
since  |anuar>-  2000,  For  FY  1999.  these 
increases  were  3.54  to  4.02  percent, 
depending  on  locality.  Rents,  utilities, 
communications,  and  other  overhead 
costs  increased  5  1  percent  during  F'V 
1999   These  overhead  costs  are 
projected  to  increase  by  the  same 
percentage  for  FY  2000 

The  .^NIS  estimates  that  this  rule 
would  yield  $1,584,383  overall  in 
additional  laboratory  testing  program 
revenues  during  FY  2000,  The 
Iaboratorv'  hourly  fee  rate  would 
increase  bv  approximately  24,1  percent 
from  $36.26,  as  last  revised  effective 
May  4,  1998  (63  FK  16370).  The  new 
standard  laboratory  service  fee  rate 
would  be  .$45.00  per  hour.  This  fee 
wduld  also  appK  to  tests  which  are  not 
listed  in  the  fee  schedules  (Tables  1 
through  8)  The  premium  laboratory  rate 
tor  appeals,  holiday  and  overtime 
servi(  e  would  be  $67.50  per  analysis 
hour  or  one  and  one  half  times  the  fees 
listed  in  Tables  1  through  8,  This 
represents  an  approximate  24.1  percent 
increase.  The  fees  in  Tables  1  through 
8  would  also  be  amended  Most  of  these 
would  increase.  Without  an  increase, 
anticipated  revenue  would  not 
adequately  cover  increasing  program 
c;osts   FY  2000  revenues  for  laboratory 
testing  are  expected  to  be  $4,951,196  at 
the  current  hourly  fee  rates,  obligatory 
(.lists  are  projected  at  $6,513,730,  and 
trust  fund  balances  would  be  $797,211. 
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which  is  below  necessary  reserve  level 
($2,552,243).  With  the  fee  increase.  FY 
2000  revenues  are  projected  to  be 
$5,017,147  with  obligatorv-  costs  of 
$6,400,480  and  trust  balance  at 
$874,667.  Users  of  S&T  testing  services 
are  under  no  obligation  to  use  them. 
However,  it  is  necessary'  for  AMS  to 
recover  the  cost  of  these  services.  The 
Agricultural  Marketing  Act  of  1946.  as 
amended  (7  U.S.C,  1621  et  seq.) 
provides  for  the  collection  of 
reimbursable  fees  from  users  of  the 
program  services  to  cover,  as  nearly  as 
practicable,  the  costs  of  the  services 
rendered. 

All  divisions  in  the  Agricultural 
Marketing  Service  (AMS)  were 
designated  as  programs  by  the 
Administrator  on  September  18.  1997. 
Hence,  this  proposal  also  has  name, 
position  title,  address  corrections,  and 
other  changes  which  are  administrative 
in  nature  as  a  result  of  these  Agency 
restructiu-ing  efforts.  The  term  "Science 
and  Technology  Division"  would  be 
changed  to  "Science  and  Technology." 
The  term  "Director"  would  be  replaced 
by  the  term  "Deputy  Administrator." 
Section  91.5  would  list  new  addresses 
for  the  Science  and  Technology  regional 
laboratories,  headquarters  offices,  the 
Information  Technology  (YY)  office,  the 
Statistical  Branch  office,  and  the  offices 
for  residue  programs.  The  name 
"Residue  Branch"  in  section  91.5  would 
be  more  appropriately  named  "Pesticide 
Data  Branch."  In  section  91.9.  the 
Technical  Service  Branch  Chief  would 
replace  the  defunct  Laboratory 
Operations  Coordination  Staff  Chief 
position.  In  sections  91.23,  93.13.  94.4 
and  98.4,  the  analytical  method 
references  would  have  updated 
addresses.  Section  91.37  would  list  a 
world  wide  web  (wrww)  site  (http:// 
ams.usda.gov/science)  in  which  to 
obtain  updated  schedules  of  the 
laboratory  testing  fees.  In  section  91.37, 
a  new  fee  ($11.25)  in  table  7  for  sample 
grinding  by  Dickens  hammer  mill  would 
be  listed,.  In  table  8  of  section  91.37,  a 
revised  facsimile  charge  ($1,50)  for  an 
additional  page  would  be  listed.  In 
section  91.40,  the  established  courier 
expense  at  the  S&T  peanut  aflatoxin 
laboratory  in  Albany,  Georgia  would  be 
removed. 

This  proposed  rule  provides  for  a  20- 
day  comment  period.  This  period  is 
deemed  appropriate  in  view  of  the  need 
to  make  changes  to  the  fees  as  soon  as 
possible,  in  order  to  cover  the  necessary 
and  ongoing  expenditures  of  the  S&T 
Laboratory  Program.  All  comments 
which  are  received  during  the  comment 
period  will  be  considered  before  this 
rule  is  finalized. 


List  of  Subjects 

7  CFR  Part  90 

Agricultural  commodities. 
Laboratories,  Reporting  and 
recordkeeping  requirements. 

7  CFR  Part  91 

Administrative  practice  and 
procedure,  Agricultural  commodities, 
Laboratories.  Reporting  and 
recordkeeping  requirements. 

7  CFR  Part  92 

Agricultural  commodities, 
Laboratories.  Pesticides  and  pests. 
Tobacco. 

7  CFR  Part  93 

Agricultural  commodities.  Citrus 
fruits.  Fruit  juices.  Fruits,  Laboratories, 
Nuts,  Vegetables. 

7  CFR  Part  94 

Agricultural  commodities.  Eggs, 
Laboratories,  Poultry. 

7  CFR  Part  98 

Agricultural  commodities. 
Laboratories,  Meat  and  Meat  products. 

For  the  reasons  set  forth  in  the 
preamble,  the  Agricultural  Marketing 
Service  proposes  to  amend  Title  7. 
chapter  I,  subchapter  E,  of  the  Code  of 
Federal  Regulations  as  follows: 

PART  90— [AMENDED] 

1.  The  authority  citation  for  part  90 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  1622.  1624. 

§90.1     [Amended] 

2.  In  §  90.1,  the  words  "Science  and 
Technology  Division"  are  revised  to 
read  "Science  and  Technology",  the 
words  "Science  and  Technology 
Division's"  are  revised  to  read  "Science 
and  Technology's",  and  the  word 
"S&TD"  is  revised  to  read  "S&T" 
everywhere  they  appear. 

§90.2    [Amended] 

3.  In  §  90.2,  the  definitions  of 
"Director,"  "Division"  and 
"Laboratories"  are  removed  and  new 
definitions  of  "Deputy  Administrator". 
"Laboratories",  and  "Program  "  are 
added  in  alphabetical  order  read  as 
follows: 

§  90.2    General  terms  defined. 

***** 

Deputy  Administrator.  The  Deputy 
Administrator  of  the  Science  and 
Technology  program  of  the  Agricultural 
Marketing  Service  agency,  or  any  officer 
or  employee  of  this  agency  to  whom 
authority  has  heretofore  been  delegated, 


or  to  whom  authority  may  hereafter  be 
delegated,  to  act. 

Laboratories.  Science  and  Technology 
laboratories  performing  the  official 
analyses  described  in  this  subchapter. 

Program.  The  Science  and 
Technology  (S&T)  program  of  the 
Agricultural  Marketing  Sen-ice  (AMS) 
which  performs  official  anah-tical 
testing  services,  issues  licenses  for 
cottonseed  chemists,  and  conducts 
quality  assurance  reviews  and  grcints 
accreditation  or  certification  for 
commodity  testing  programs  of 
laboratories. 


§90.3    [Amended] 

4.  In  §  90.3.  the  words  "Science  and 
Technology  Division"  are  revised  to 
read  "Science  and  Technology  ". 

§90.101    [Amended] 

5.  In  §90.101,  the  words  'Science  and 
Technology  Division  "  are  revised  to 
read  "Science  and  Technology". 

§90.102    [Amended] 

6.  In  §90,102,  the  word  "Director  "  is 
revised  to  read  "Deputy  Administrator". 

PART  91— [AMENDED] 

7.  The  authority  citation  for  part  91 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  1622.  1624 

§91.1     [Amended] 

8.  In  §91.1,  the  words  "Science  and 
Technology  Division"  are  revised  to 
read  "Science  and  Technology' ". 

9.  In  §91.2,  the  definition  for 
"Applicant"  is  revised  and  the 
definition  for  "Agency"  is  added  to  read 
as  follows: 

§  91 .2    Definitions. 

***** 

Agency.  The  Agricultural  Marketing 
Service  agency  of  the  United  States 
Department  of  Agriculture. 

***** 

Applicant.  Any  person  or 
organization  requesting  sendees 
provided  by  the  Science  and 
Technology  (S&T)  programs. 


§91.3    [Amended] 

10,  In  §  91.3.  the  words  "Division 
Director"  are  revised  to  read  "Deputy 
Administrator". 

11.  Section  91.4  is  revised  to  read  as 
follows: 

§  91 .4    Kinds  of  services. 

(a)  Analytical  tests.  Analytical 
laboratory'  testing  sen'ices  under  the 
regulations  in  this  subchapter  consist  of 
microbiological,  chemical,  and  certain 
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(ilh»'r  cinalvsfs.  nHiiit'sfcd  bv  tin* 
applicant  and  pt'rfnrmfd  on  tohaccio. 
sood.  dairv,  t'^.  fruit  and  vcgctabU'. 
meat  and  pnultrv  prodiic  ts.  and  n^iatcd 
pmccsstni  [iroducts   .Xnalv.se.s  arc 
performt'd  In  dt'termiiu'  if  [irodiK  Is  tncct 
Ft'deral  .spccification.s  or  spt'cificatiuiis 
defined  in  purt:hase  contracts  and 
cooperative  agreements.  Laboratory 
analyses  are  also  performed  on  ry^ 
products  as  part  of  the  mandatory  K^g 
Products  Inspection  Program  under  the 
management  of  U.SDA's  Food  .Safety  and 
Inspection  .S(>r\i(:e  (F.SKS)  as  detailed  in 
'1  CFR  590  580. 

(h)  Exiimiiuition  and  licensure   Thf 
manager  of  the  .S(  ience  and 
Technology's  C^ottonseed  Chemist 
Licensing  Program  administers 
e.xaminations  and  licenses  chemists  to 
certify  the  official  grade  of  cottonseed. 

(c)  Quiihtv  tissumrni'  rf'vifws  The 
.Science  and  Technology  representative 
performs  on-site  laboratory  cjuality 
assurance  reviews  (both  retjuired  anil 
voluntaryl  to  ensure  that  appropriate 
technical  methods,  equipment 
maintenance,  and  (juality  control 
procedures  are  being  observed 

(d)  Consultation  Technical  advic:e. 
statistical  science  consultation,  and 
quality  assurance  program  assistance  are 
provided  by  the  reprt-sentatives  for  the 
.S<:ience  and  Technology  [)rograms  for 
domestic  and  foreign  laboratories. 

12.  Section  91.5  is  revised  to  read  as 
follows: 

§  91 .5    Where  services  are  offered. 

(a)  .Services  are  offered  to  applii:ants 
at  the  .Science  and  Te(  hnology 
laboratories  and  facilities  in  the 
following  list. 

( 1 )  Stirnif  and  Tiu  hnoloiJiy  n'liional 
lahoratont"i  A  variety  of  tests  and 
laboratory  analyses  are  available  in  two 
regional  multi-dis(  iplinarv  -Science  and 
Technology  (.SidT)  labor.itories.  and  are 
located  as  follows: 

(i)  USDA.  AMS.  .S&T.  Midwestern 
Laboratory.  ;J570  North  Avondale 
Avenue.  Chicago.  IL  H()(il8-.S:)m. 

(iil  CSDA.  AMS.  SidT.  Fastern 

Laboratory  (Mu  robiologv),  i;:ui-U 
;\berdeen  Boulevard.  Castoni.i,  NC 
2H0.'i4 

(iii)  n.SDA.  AMS,  ,S*.T.  Kastern 
Laboratory  (Chemistry).  Mr>  {.n\ 
Road.  Castonia.  NC  280.54 

(2)  .Sr/ence  and  Tn  hnoloiiv  ISF-TI 
atlatoxm  lahornlonrs  The  specialty 
laboratories  performiiii;  .iflatoxin  testing 
on  peanuts,  peanut  products,  dried 
fruits,  grains,  edible  seeds,  tree  nuts, 
shelled  corn  prmlucts,  oilseed  prodiK  ts 
and  other  (  ommodities  are  lo(  ated  as 
follows 

(i)  liSUA,  AMS.  .S^T.  1211  .Schley 
Avenue.  Albaju .  CA  3 1 707. 


(ill  CSDA.  AMS.  .S&T.  i;'o  C.olden 

Peanut  Com[)any.  Mail   P  ()   Box  279. 

:101  VVi'sl  Pearl  Street.  Aulander,  NC 

2780.S 
(iii)  IJSDA.  AMS,  S&T,  610  North  Main 

Street,  Blakelv,  C;A  .11723. 
(iv)  CSDA.  AM.S.  .SAT.  107  South 

I'ourth  Street,  Madill,  OK  73446 
(v)  I'SDA,  AMS.  .S&T.  c/o  CargUl  Peanut 

Products.  Mail:  P.d.  Box  272.  715 

North  Main  Street.  Dawson,  C;A 

31742-0272. 
(vi)  CSDA.  AMS.  .S«cT.  Mail:  PO.  Box 

1 130.  308  CluUoden  Street.  Suffolk. 

VA  23434. 

(3)  (jtrus  laboratnn'  The  .Science  and 
Technology  s  citrus  laboratory 
spe<:ializes  in  testing  citrus  juii:es  and 
other  citrus  products  and  is  located  as 
follows:  USDA.  AMS.  .S&T  Eastern 
Laboratory  (Citrus).  98  Third  Street. 

S  VV  ,  Winter  Haven.  FL  33880. 

(4)  Proi^nim  laboratorit's  Laboraton' 
services  are  available  in  all  areas 
covered  bv  cooperative  agreements 
providing  for  this  laboratory-  work  and 
entered  on  behalf  of  the  Department 
with  cooperating  Federal  or  State 
laboratory  agencies  pursuant  to 
<uithoritv  contained  in  Act(s)  of 
(Congress.  Also,  services  may  be 
provided  in  other  areas  not  covered  by 
a  cooperative  agreement  if  the 
Administrator  determines  that  it  is 
possible  to  provide  such  laboratory 
services. 

(5)  (Hher  altf'mative  laboratories 
laboratory  analyses  may  be  conducted 
at  alternative  .Science  and  Technology- 
laboratories  and  can  be  reached  from 
any  commodity  market  in  which  a 
laboratory-  facility  is  located  to  the 
extent  laboratory  personnel  are 
available. 

((>)  Tlw  Plant  Varirtv  Protfction  iPVPl 
Office.  The  PVP  office  and  plant 
examination  facility  of  the  Science  and 
Technology  programs  issues  certific;ates 
of  protection  to  developers  of  novel 
varieties  of  plants  u-hic:h  reproduce 
sexually  The  P\'P  offu  e  is  located  as 
follows:  CSDA.  .AMS.  Scieni  e  St 
Technology,  Plant  \'ariet\'  Protection 
()ffi(.e.  National  Agru  ultural  Library 
Buil. ling.  Room  500.  10301  Baltimore 
Boulevard.  Beltsville,  MD  20705-2351 

(7)  Si  icnir  and  Ti'(  hnoloi^v 
ht'ad(^aarters  otiicrs  The  t!xamination. 
licensure,  quality  assurance  reviews, 
laboratory  accreditations  ertific  at  ion 
and  (  onsiillation  ser\i(  es  are  provided 
bv  lieadijuarters  staff  located  in 
Washington.  DC  The  main  headquarters 
office  is  located  as  follows:  CSDA. 
.•\M.S.  .Sc  lence  aiui  Tec:hnolngy.  Office  of 
the  Deputy  .Administrator.  Room  3507 
South  Agric:ulture  Bldg  .  Mail  Stop 
0222.  1400  Independence  Ave  .  SW.. 
Washington.  DC  20250 


(8)  Thf  Information  Technology  I  IT  I 
Office.  The  IT  offic:e  of  the  Science  and 
Tec:hnologv  programs  is  headed  by 
AMS's  Chief  Information  Officer  (CIO) 
anci  provides  information  technology 
services  and  management  systems  to  the 
Agency  and  other  agencies  within  the 
USDA.  The  main  IT  office  is  located  as 
follows:  USDA.  AMS.  Science  and 
Technology.  Office  of  the  Chief 
Information  Officer.  1752  South 
Agriculture  Bldg..  1400  Independence 
Ave..  SW.,  Washington.  DC  20250. 

(9)  Statistical  Branch  office.  The 
Statistic;al  Branch  office  of  Science  and 
Technology  (S&T)  provides  statistical 
services  to  the  Agency  and  other 
agencies  within  the  IJSDA.  In  addition, 
the  Statistical  Branch  office  devices 
sample  plans  and  performs  consulting 
services  for  research  studies  in  joint 
efforts  with  or  in  a  leading  role  with 
other  program  areas  of  AMS  or  of  the 
USDA.  The  main  Statistical  Branch 
office  is  located  as  follows:  USDA. 
AMS.  .S&T  Statistical  Branch.  0611 
South  Agriculture  Bldg..  1400 
Independence  Ave..  SW..  Washington. 
DC  20250. 

(10)  Offices  for  Pesticide  Residue 
Programs.  Services  afforded  by  the 
Federal  Pesticide  Record  Keeping 
Program  for  restricted-use  pesticides  by 
certified  applicators  and  services 
afforded  by  the  Pesticide  Data  Program 
(PDP)  are  provided  by  offic:es  located  as 
follows: 

(i)  USDA.  AMS.  Science  and 
Technology.  Pesticide  Data  Branch. 
8700  Centreville  Road.  Suite  200. 
Manassas,  VA  20110-8411. 
(ii)  USDA.  AMS.  Scienc:e  and 
Technology,  Pesticide  Records 
Branch.  8700  Centreville  Road.  Suite 
202.  Manassas.  VA  20110-8411. 
(iii)  I'SDA.  A.MS.  .Scienc:e  and 
Technology.  Offic:e  of  Associate 
Deputy  Administrator.  Room  3522 
South  Agriculture  Bldg..  1400 
Independence  Ave  .  SW..  Washington. 
DC  20250 

(b)  The  addresses  of  the  various 
laboratories  and  offices  appear  in  the 
pertinent  parts  of  this  subchapter.  A 
prospec:tive  applic:ant  may  obtain  a 
c:urrent  listing  of  addresses  and 
telc^phone  numbers  of  Scienc:e  and 
Technology  laboratories.  offic:es.  and 
fac:ilities  by  addressing  an  inquir\-  to  the 
Administrative  Officer.  Science  and 
Technology.  Agricultural  Marketing 
Service.  Linited  States  Department  of 
.Agric:ulture  (USDA).  P.O.  Box  96456. 
Room  0727  South  Building.  Mail  Stop 
0271.  Washington.  DC  20090-6456 

§91.6    [Amended] 

13.  In  t»  91  6.  paragraph  (a),  the  words 
"Science  and  Technology  Division"  are 
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revised  to  read  "Science  and 
Technology". 

14.  Section  91.9  is  revised  to  read  as 
follows: 

§  91 .9    How  to  make  an  application. 

(a)  Voluntary.  An  application  for 
analysis  and  testing  may  be  made  by 
contacting  the  director  or  supervisor  of 
the  Science  and  Technology  laboratory- 
where  the  service  is  provided,  or  by 
contacting  the  Technical  .Services 
Branch  Chief  at  Science  and  Technology 
Headquarters.  Washington.  DC.  A  list  of 
the  Science  and  Technology  laboratories 
is  included  in  §91.5. 

(b)  Mandatory.  In  the  case  of 
mandatory-  analyses,  such  as  those 
required  to  be  performed  on  eggs  and 
egg  products,  application  for  services 
may  be  submitted  to  the  office  or  USDA 
agency  which  administers  the  program, 
or  by  contacting  an  inspector  or  grader 
who  is  involved  with  the  program. 

15.  Section  91.23  is  revised  to  read  as 
follows: 

§  91 .23    Analytical  methods. 

Most  analyses  are  performed 
according  to  approved  procedures 
described  in  manuals  of  standardized 
methodology.  These  standard  methods 
are  the  specific  methods  used. 
Alternatively,  equivalent  methods 
prescribed  in  cooperative  agreements 
are  used.  The  manuals  of  standard 
methods  most  often  used  by  the  Science 
and  Technology  laboratories  are  listed 
as  follows: 

(a)  Approved  Methods  of  the 
American  Association  of  Cereal 
Chemists  (AACC),  American 
Association  of  Cereal  Chemists/Eagan 
Press.  3340  Pilot  Knob  Road,  St.  Paul. 
Minnesota  55121-2097. 

(b)  ASTA's  Analytical  Methods 
Manual.  American  Spice  Trade 
Association  (ASTA).  560  Sylvan 
Avenue.  P.O.  Box  1267.  Englewood 
Cliffs.  New  Jersey  07632. 

(c)  Compendium  Methods  for  the 
Microbiological  Examination  of  Foods. 
Carl  Vanderzant  and  Don  Splittstoesser 
(Editors).  American  Public  Health 
Association.  1015  Fifteenth  Street.  N\V. 
Washington.  DC  20005. 

(d)  Edwards.  P.R.  and  W.H.  Ewing. 
Edwards  and  Ewing's  Identification  of 
Enterobacteriaceae.  Elsevier  Science. 
Inc..  Regional  Sales  Office.  655  Avenue 
of  the  Americas.  P.O.  Box  945.  New- 
York.  NY  10159-0945. 

(e)  FDA  Bacteriological  Analytical 
Manual  (BAM).  AOAC 
INTERNATIONAL,  481  North  Frederick 
Avenue,  Suite  500.  Gaithersburg.  MD 
20877-2417. 

(f)  Manual  of  Analytical  Methods  for 
the  Analysis  of  Pesticide  Residues  in 


Human  and  Environmental  Samples. 
EPA  600/9-80-038.  U.S.  Environmental 
Protection  Agency  (EPA)  Chemical 
Exposure  Research  Branch,  EPA  Office 
of  Research  and  Development  (ORD),  26 
West  Martin  Luther  King  Drive. 
Cincinnati.  Ohio  45268. 

(g)  Official  Methods  and 
Recommended  Practices  of  the 
American  Oil  Chemists'  Society 
(AOCS).  American  Oil  Chemists' 
Society.  P.O.  Box  3489,  2211  West 
Bradley  Avenue.  Champaign.  Illinois 
61821-1827. 

(h)  Official  Methods  of  Analysis  of 
AOAC  INTERNATIONAL.  Volumes  I  & 
II.  AOAC  INTERNATIONAL.  481  North 
.  Frederick  Avenue.  Suite  500. 
Gaithersburg.  MD  20877-2417. 

(i)  Standard  Analytical  Methods  of  the 
Member  Companies  of  Corn  Industries 
Research  Foundation.  Corn  Refiners 
Association  (CRA).  1701  Pennsylvania 
Avenue,  NW,  Washington,  DC  20006. 

(jj  Standard  Methods  for  the 
Examination  of  Dairv'  Products, 
American  Public  Health  Association, 
1015  Fifteenth  Street,  NW,  Washington. 
DC  20005. 

(k)  Standard  Methods  for  the 
Examination  of  Water  and  Wastewater. 
American  Public  Health  Association 
(APHA).  the  American  Water  Works 
Association  (AWWA)  and  the  Water 
Pollution  Control  Federation.  AWWA 
Bookstore.  6666  West  Quincy  Avenue. 
Denver.  CO  80235 

(1)  Test  Methods  for  Evaluating  Solid 
Waste  Physical/Chemical  Methods. 
Environmental  Protection  Agency. 
Office  of  Solid  Waste.  SW-846 
Integrated  Manual  (available  from 
National  Technical  Information  Ser\'ice 
(NTIS).  U.S.  Department  of  Commerce. 
5285  Port  Roval  Road.  Springfield.  VA 
22161). 

(m)  U.S.  Army  Natick  Research. 
Development  and  Engineering  Center's 
Military  Specifications,  approved 
anahlical  test  methods  noted  therein. 
Code  NPP-9.  Department  of  Defense 
Single  Stock  Point  (DODSSP)  for 
Military'  Specifications.  Standards. 
Building  4/D.  700  Robbins  Avenue. 
Philadelphia.  PA  19111-5094. 

(n)  U.S.  Food  and  Drug 
Administration.  Pesticide  Analytical 
Manuals  (PAM).  Volumes  I  and  II.  Food 
and  Drug  Administration.  Center  for 
Food  Safety  and  Applied  Nutrition 
(CFSAN).  200  C  Street.  SW. 
Washington.  DC  20204  (available  from 
National  Technical  Information  Service 
(NTIS).  U.S.  Department  of  Commerce. 
5285  Port  Roval  Road.  Springfield.  VA 
22161). 

16.  Section  91.24  is  revised  to  read  as 
follows: 


§  91 .24    Reports  of  test  results. 

(a)  Results  of  analyses  are  pro\ided. 
in  writing,  by  facsimile,  by  e-mail  or 
other  electronic  means  to  the  applicant 

(b)  Applicants  may  call  the 
appropriate  Science  and  Technology 
laboratorv-  for  interim  or  final  results 
prior  to  issuance  of  the  formal  report. 
The  advance  results  may  be  telegraphed, 
e-mailed,  telephoned,  or  sent  bv 
facsimile  to  the  applicant.  Any 
additional  expense  for  advance 
information  shall  be  borne  by  the 
requesting  party. 

(c)  A  letter  report  in  lieu  of  an  official 
certificate  of  analysis  may  be  issued  by 
a  laboratory-  representative  when  such 
action  appears  to  be  more  suitable  than 
a  certificate:  Provided,  that,  issuance  of 
such  report  is  approved  by  the  Deputy 
Administrator. 

§91.25    [Amended] 

17.  In  §91.25.  the  words  "Division 
Director  "  are  revised  to  read  "Deputy 
Administrator". 

§91.26    [Amended] 

18.  In  §91.26.  the  words  "Division 
Director"  are  revised  to  read  "Deputy 
Administrator",  and  the  word 

'Division"  is  revised  to  read  "Science 
and  Technology  Program"  every-yvhere 
they  appear. 

§  91 .31     [Amended] 

19.  In  §91.31.  the  words  •'Division 
Director"  are  revised  to  read  "Deputy 
Administrator". 

20.  Section  91.32  is  revised  to  read  as 
follows: 

§  91 .32    Where  to  file  for  an  appeal  of  a 
latioratory  service  and  information  required. 

(c)  Application  for  an  appeal  of  a 
laboratory-  ser\'ice  may  be  filed  with  the 
supervisor  in  the  office  or  the  director 
of  the  laboraton,-  facility  that  issued  the 
certificate  or  lahoratory-  report  on  which 
the  appeal  analysis  covering  the 
commodity  product  is  requested. 

(b)  The  application  for  an  appeal  of  a 
laboratorv-  service  shall  state  the 
location  of  the  lot  of  the  commodity 
product  and  th'fe  reasons  for  the  appeal; 
and  date  and  serial  number  of  the 
certificate  covering  the  laboratorv- 
service  of  the  commodity  product  on 
which  the  appeal  is  requested.  In 
addition,  such  application  shall  be 
accompanied  by  the  original  and  all 
available  copies  of  the  certificate  or 
laboratory'  report. 

(c)  Application  for  an  appeal  of  a 
laboratory  service  may  be  made  orally 
(in  person  or  by  telephone),  in  writing, 
by  e-mail,  by  facsimile,  or  by  telegraph. 
If  made  orally,  written  confirmation 
shall  be  made  promptly. 
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21.  In  part  91.  subpart  I  t»«)91  :<7 
through  91.40  are  rtivi.sed  to  read  as 
follows; 

§  91 .37    Standard  hourly  fee  rate  for 
laboratory  testing,  analysis,  and  otfier 
services. 

(a)  Tho  standard  hourly  ft't-  rate  in  this 
section  for  the  individual  laboratory 
analyses  cover  the  costs  of  Science  and 
Technology  laboratory'  services, 
including  issuance  of  certificates  and 
personnel  and  overhead  costs  other  than 
the  commodity  inspection  fetis  referred 
to  in  7  CFR  52  42  through  52.4ti.  ,52  48 
through  52  51,  55.510  through  55  530. 
55.560  through  55  570,  58. ,38  through 
58.43,  58.45  through  58.46.  70  71 
through  70  72.  and  70.75  through  70  78. 
The  hourly  fee  rates  in  this  part  41 
apply  to  all  processed  commodity 
products.  e.\c:ept  flue-cured  and  hurley 
tobacco,  and  exclude  aflatoxin  analyses, 
citrus  juices  and  certain  citrus  products. 
The  printed  updated  schedules  of  the 
laboratory  testing  fees  for  processed 
fruits  and  vegetables  (7  C'FR  part  93). 
poultry  and  egg  products  (7  (^FR  part 
94).  and  meat  and  meat  products  (7  (^FR 
part  98)  will  be  available  for  distributitm 
by  the  individual  Laboratory  Directors 
of  Science  and  Technology  laboratories 
listed  in  (^  91.5.  The  updated  schedules 
of  the  laboratory  testing  fees  are  also 
available  for  electronic  access  on  the 
world  wide  web  (www)  site  at:  http// 
cimsusda.gov/scicncf.  The  fees  for 
chemical  analysis  of  cottimseed 
associated  with  grading  and  novel 
variety  seed  certification  under  the 
Plant  Variety  Protection  Act  are 
specified  in  7  CFR  parts  96  and  97. 
respectively.  Except  as  otherwise 
provided  in  this  section,  charges  will  be 


made  for  laboratory  analysis  at  the 
standard  hourly  rate  of  $45.00  for  the 
time  r(*quired  to  perform  the  service.  A 
minimum  charge  of  one-quarter  hour  at 
,$1 1.25  will  be  made  for  service 
pursuant  to  each  request  or  certificate 
issued 

(b)  When  a  laboratory  test  servic:e  is 
provided  for  AMS  by  a  commercial  or 
State  government  laboratorv-.  the 
applicant  will  be  assessed  a  fee  which 
covers  the  costs  to  the  .Science  and 
Technology  program  for  the  service 
provided. 

When  Science  and  Technology  staff 
provides  applied  and  developmental 
research  and  training  activities  for 
microbiological,  physical  and  chemical 
analyses  on  agricultural  commodities 
the  applicant  will  be  charged  a  fee  on 
a  reimbursable  cost  basis. 

Cieneral  Schedules  of  Fees  for  Official 
Laboratory  Test  Services  Performed  at  the 
AMS  Science  and  Technology  Laboratories 
for  Processed  Commodity  Products 

Table  1  .—Single  Test  Laboratory 
Fees  for  Proximate  Analyses 


Table  1.— Single  Test  Laboratory 
Fees  for  Proximate  Analyses — 
Continued 


Type  ot  analysis 


List  tee 


Moisture.  Oven  

Moisture  (Kotiman  Analysis) 

Protein,  Combustion  

Protein,  Kjeldahl    

Salt.  Back  Titration      

Salt.  Potentiometric       

Salt,  (Rapid) 


22  50 
11  25 
90  00 
90  00 
33  75 
22  50 
33  75 


Table  2.— Single  Test  Laboratory 
Fees  for  Lipid  Related  Analyses 


Type  ot  analysis 


List  tee 


Type  ot  analysis 


List  fee 


Ammonia.  Ion  Selective  Electrode 

Asti,  Total 

Ctilonde,  Salt  Titration  (Dairy) 

Fat,  Acid  Hydrolysis  (Cheese) 

Fat,  Acid  Hydrolysis  (Mo)onnier) 

Fat  (Dairy  Products  except 
Ctieese) 

Fat  (Dry  Basis) 

Fat,  Ether  Extraction  (Soxhiet) 

Fat  (Kohman  Analysis) 

Fat.  Microwave — Solvent  Extrac- 
tion   

Moisture,  Distillation  


$101  25 

4500 

22  50 

4500 

4500 

22  50 

67  50 

45  00 

45  00 

4500 

45  00 

Acid  Degree  Value  (Dairy) 

$4500 

Acidity,  Titratable      

22  50 

Density  (Specific  Gravity)  

11  25 

Dispersibility   (Instant    Dry   Whole 

Milk) 

67  50 

Dispersibility         (Moates-Dabbah 

Method)                   

22  50 

Fat  Stability  '  AOM        

45  00 

Fatty     Acid     Profile     (AOAC-GC 

method) 

180  00 

Flash  Point  Test  only   

90  00 

Free  Fatty  Acids                   

22  50 

Meltability  (Process  Cheese) 

22  50 

Peanut  Oil  Analyses  (Oil,   Mois- 

ture, Free  Fatty  Acids,  Ammo- 

nia, and  Foreign  Matter) 

45  00 

Any  One  of  the  Oilseed  Oil  Anal- 

yses     „ 

22  50 

Peroxide  Value      

33  75 

Smoke  Point  Test  only  

90  00 

Smoke  Point  and  Flash  Point 

157  50 

Solids,  Total  (Oven  Drying)  

22  50 

Soluble  Solids,  Refractometer 

22  50 

'  Peroxide  value  analysis  is  required  as  a 
prerequisite  to  the  fat  stability  test  at  the  addi- 
tional fee 


Table  3.— Single  Test  Laboratory  Fees  for  Food  Additives  (Direct  and  Indirect) 


Type  of  analysis 


List  tee 


Amitra2  Residue,  GLC  

Antibiotic,  Qualitative  (Dairy)  

Antibiotic,  Quantitative '  

Ascorbates  (Qualitative — Meats)    

Ascorbic  Acid,  Titration  

Ascorbic  Acid,  Spectrophotometric 

Bnx,  Direct  Percent  Sucrose  

Bnx,  Dilution  

Butylated  Hydroxyamsole  (BHA)     

Butylated  Hydroxytoluene  (BHT)     

Caffeine,  Micro  Bailey-Andrew        

Caffeine,  Spectrophotometric  

Citnc  Acid.  GLC  or  HPLC  

Chlorinated  Hydrocartxjns 

Pesticides  and  industrial  Chemicals- 
Initial  Screen  

Second  Column  Confirmation  of  Analyte 
Confirmation  on  Mass  Spectrometer  (Per  Residue) 

Dextnn  (Qualitative)  

Dextrin  (Quantitative)  

Filth.  Heavy  (Dairy)  

Filth.  Heavy  (Eggs)  

Filth,  Light  (Eggs)    


$270  00 
22  50 
393  75 
22  50 
45  00 
4500 
22  50 
22  50 
67  50 
67  50 
67  50 
7875 
67  50 


180  00 

45  00 

90  00 

22.50 

135  00 

11250 

180  00 

11250 
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Table  3.— Single  Test  Laboratory  Fees  for  Food  Additives  (Direct  and  Indirect)— Continued 


Type  of  analysis 


List  fee 


Filth.  Light  &  Heavy  (Eggs  Extraneous)  

Fines       

Flavor  (Dairy)  .-. 

Flavor  (Products  except  Dairy) 

Fumigants 

Initial  Screen— 

Dibromochloropropane  (DBCP)  

Ethylene  Dibromide  

Methyl  Bromide   

Confirmation  on  Mass  Spectrometer — 

Each  individual  fumigant  residue  

Glucose  (Qualitative)  

Glucose  (Quantitative)  

Glycerol  (Quantitative)  

Gums     

Heavy  Metal  Screen^    

Mercury  Cold  Vapor  AA  

Monosodlum  Dihydrogen  Phosphate  

Monosodium  Glutamate 

Niacin  

Ochratoxin  A  

Odor 

Organic  Acids  (in  Eggs) 

Oxygen  

PalatabiMy  and  Odor 

Each  Sample  ..h 

Penicillin  

Pyrethnn  Residue  (Dairy)    

Scorched  Particles  

Sodium,  Potentiometnc 

Sodium  Benzoate.  HPLC 

Sodium  Lauryl  Sulfate  (SLS)     

Sodium  Silicoaluminate  (Zeolex)  

Solubility  Index 

Starch  Direct  Acid  Hydrolysis  

Starch  (in  Dry  Milk)    

Sugar   Polanmetnc  Methods  

Sugar  Profile.  HPLC^ 

One  type  sugar  from  HPLC  profile 

Each  additional  type  sugar 

Sugars,  Non-Reducing   

Sulfur  Dioxide.  Direct  Titration 

Toluene.  Residual  

Vitamin  A.  Carr-Pnce  (Dairy)  

Vitamin  A.  HPLC   

Vitamin  B-1  (Thiamin)  

Vitamin  B-2  (Riboflavin)  

Vitamin  D.  HPLC  (Vitamins  D;  and  DO.  Dairy  

Whey  Protein  Nitrogen        

Whey  Protein  Nitrogen,  Kjeldahl   

Xanthydrol  Test  For  Urea  

This  IS  an  optional  test  to  the  extraneous  matenals  isolation  test. 


270  00 

22  50 

11  25 

33  75 

45  00 

45  00 

45  00 

90.00 

33  75 

78  75 

135  00 

135  00 

32625 

135  00 

180  00 

180  00 

90  00 

67  50 

11  25 

180  00 

22  50 

22  50 

67  50 

180  00 

22  50 

45  00 

67  50 

360  00 

90  00 

11  25 

90  00 

22  50 

33  75 

135  00 

22  50 

135  00 

45  00 

90  00 

112  50 

90  00 

90  00 

90  00 

382  50 

33  75 

112  50 

67  50 

'  Antibiotic  testing  includes  tests  tor  chlorotetracycline,  oxytetracyclme.  and  tetracycline 

'' Heavy  metal  screen  includes  tests  for  cadmium,  lead,  and  mercury 

J  This  profile  includes  the  following  components  Dextrose.  Fructose.  Lactose  Maltose  and  Sucrose. 

Table  4. — Single  Test  Laboratory  Fees  for  Other  Chemical  and  Physical  Component  Analyses 


Type  of  analysis 


List  fee 


(Dairy) 


Cheese  (Fines) 
Color,  Apparent — Visual 
Complete  Kohman  Analysis 
Hot  Water  Insolubles 

Linolenic  Acid 

Net  Weight  (Per  Can)  

Non-Volatile  Methylene  Chloride  Extract 

Overrun  tor  Whipped  Topping  

Particle  Size  (Ether  Wash)    

pH     

pH — Quinhydrone  (Cheese)  


S11  25 
11  25 
45  00 
67  50 
90  00 
11  25 

112  50 
33  75 
22  50 
11  25 
22  50 
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Table  4. — Single  Test  Laboratory  Fees  for  Other  Chemical  and  Physical  Component  Analyses — Continued 


Type  of  analysis 

Potassium  Iodide  (Table  Salt)  

Protein  Reducing  Substances        

Quinic  Acid  (Crant)erry  Juice)         

Serum  Drainage  tor  Whipped  Topping 

Sieve  or  Particle  Size  

Rate  of  Wetting  (Nondairy  Creamer)      

Reducing  Sugars      

Water  Activity 

Water  Insoluble  Inorganic   Residues  (WIIR)  


List  fee 


67  50 

45  00 
78  75 
22  50 
22  50 
22  50 
90  00 
22  50 
90  00 


Table  5.— Single  Test  Laboratory  Fees  for  Microbiological  Analyses 


Type  of  analysis 


List  fee 


Aerobic  (Standard)  Plate  Count     

Anaerobic  Bacterial  Plate  Count    

Bacillus  cereus  

Bacterial  Direct  Microscopic  Count        „ 

Coljform  Plate  Count  (Dairy  Products)    

Colitorm  Plate  Count   Violet  Red  Bile  Agar  (Presumptive  Coliform  Plate  Count) 
Conforms   Most  Probable  Number  (MPN)  ' 

Step  1       


Step  2  

Direct  Microscopic  Clump  Count    

Direct  Microscopic  Clump  Count—  Greater  TTian  75  Million 
£■  coh.  Presumptive  MPN  (Additional)*' 

E  co/MMUG  ')  

Enterococci  Count    

Howard  Mold  Count* 

Lactobacillus  Count '  

Lactic  Acid  Tolerant  Microt)es  

Listeria  monocytogenes  Confirmation  Analysis  ® 

Step  1  

Step  2  

Step  3  (Confirmation)       

Parasite  Identification  

Psychrotroptitc  Bacterial  Plate  Count    

Sa/mone//a  (USDA  Culture  Method)   ' 

Step  1        


Step  2        

Step  3  (Confirmation) 
Salmonella  Enumeration  (Complete  Test) 
Salmonella  (Rapid  Methods)  " 

Step  1        


Step  2        

Step  3  (Confirmation)  

Salmonella  typhi  (Meat  Products)  ^  

Staphylococcus  aureus.  Direct  Plating    

Staphylococcus  aureus  MPN   With  Coagulase  Positive  Confirmation 
Thermoduric  Bactenal  Plate  Count 

Yeast  and  Mold  Count  

Yeast  and  Mold  Differential  ConfiHnation  

Yeast  and  Mold  Differential  Plate  Count  

Yeast  or  Mold  Confirmation  


$22  50 

33  75 

90  00 

45  00 

22  50 

3375 

33  75 

22  50 

11  25 

45  00 

4500 

33  75 

135  00 

56  25 

56  25 

22  50 

67.50 

5625 

112  50 

180  00 

45  00 

78  75 

33  75 

56  25 

135  00 

78  75 

33  75 

56  25 

45  00 

67  50 

78  75 

33  75 

22  50 

22  50 

33  75 

22  50 

'Colitorm  MPN  analysis  may  be  in  two  steps  as  follows  Step  1— presumptive  test  through  lauryl  sulfate  tryptose  broth.  Step  2 — confirmatory 
test  through  brilliant  green  lactose  bile  broth 

■'Step  1  of  the  colitorm  MPN  analysis  is  a  prerequisite  tor  the  performance  of  the  presumptive  E  coli  test  Pnor  enrichment  in  lauryl  sulfate 
tryptose  broth  is  required  tor  optimal  recovery  of  E  coli  from  inoculated  and  incubated  EC  broth  {Escherichia  coli  broth)  The  E  coli  test  is  per- 
formed through  growth  on  eosin  methylene  blue  agar   The  fee  stated  tor  E  coli  analysis  is  a  supplementary  charge  to  step  1  of  colitorm  test 

•In  the  presence  of  the  substrate  4methylumb€lliferone-i^D-glucuronide  (MUG)  the  enzyme  li-glucuronidase  which  is  found  in  the  maprity  of 
E  coll  strains  produces  a  fluorogemc  end  product  which  is  visible  under  ultraviolet  (UV)  light. 

'  Howard  Mold  Count  involves  counting  mold  filaments  in  commodity  products 

■Determination  of  bacterial  plate  count  of  different  species  of  Lactobacillus 

"  Listeria  monocytogenes  test  using  the  USDA  method  may  be  in  three  steps  as  follows  Step  1  —isolation  by  University  of  Vermont  modified 
(UVM)  broth  and  Fraser  s  broth  enrichments  and  selective  plating  with  Modified  Oxford  (MOX)  agar,  Presumptive  Step  2— typical  colonies  inocu- 
lated trom  Horse  Blood  into  brain  heart  infusion  (BHI)  broth  and  check  for  characteristic  motility.  Confirmatory  Step  3— culture  from  BHI  broth 
with  typical  motility  is  inoculated  into  the  seven  biochemical  media  BHI  agar  lor  oxidase  and  catalase  tests.  Motility  test  medium,  and  Chnstie-At- 
kins-Munch-Peterson  (CAMP)  test 
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Listena  monocytogenes  test  using  the  FDA  method  may  be  in  three  steps  as  follows  Step  1 — isolation  by  trypticase  soy  broth  with  0  6°c  yeas! 
extract  (TSB-YE)  broth  enrichment  and  selective  plating  with  Modified  McBndes  agar  and  Lithium  chlonde  Phenylethanoi  Moxaiactam  dPM' 
agar.  Presumptive  Step  2 — typical  colonies  inoculated  to  trypticase  soy  agar  with  yeast  extract  (TSA-vg)  with  sheep  blood  plates  to  check  tO' 
hemolysis  followed  by  inoculations  to  BHI  broth  and  TSA-YE  plates  to  check  for  charactenstic  motility  gram  stain  and  catalase  test  Confirm- 
atory Step  3 — culture  from  BHI  broth  with  typical  motility  for  wet  mount  is  inoculated  into  the  required  10  biochemical  media  Sulfide-lndoie-Mot:i- 
ity  (SIM)  medium,  and  the  CAMP  test  Serology  is  checked  using  growth  from  TSA-YE  plates 

Both  methods  for  Listeria  determination  have  the  equivalent  time  needed  for  each  step 

^Salmonella  test  may  be  m  three  steps  as  follows;  Step  1 —  growth  through  differential  agars.  Step  2 — growth  and  testing  through  triple  sugar 
iron  and  lysine  iron  agars:  Step  3 —  confirmatory  test  through  biochemicals.  and  polyvalent  serological  testing  with  Poly    O    and  Poiy    H 
antiserums  The  serological  typing  of  Salmonella  is  requested  on  occasion 

^Salmonella  test  may  be  in  three  steps  as  follows  Step  1 — growth  in  ennchment  broths  and  ELISA  test  or  DNA  hybndization  system  assay 
Step  2 — growth  and  testing  through  tnple  sugar  iron  and  lysine  iron  agars;  Step  3 — confinnatory  test  through  biochemicals.  and  polyvalent  sero- 
logical testing  with  Poly  "O"  and  Poly  "H"  antiserums 

3  Salmonella  typhi  determination  in  mechanically  deboned  meat 

Table  6.— Laboratory  Fees  for  Aflatoxin  Analyses 


Atlatoxin  test  by  commodity 


Single  analysis 
fee 


Pair  analyses ' 
fee 


Peanut  Butler  (TLC-CB.  HPLC.  Affinity  Column) 

Corn  (TLC-CB.  HPLC,  Affinity  Column)   

Roasted  Peanuts  (TLC-BF)  

Brazil  Nuts  (TLC-BF)   

Pistachio  Nuts  (TLC-BF,  HPLC)  

Shelled  Peanuts  (TLC.  Affinity  Column)  

Shelled  Peanuts  (HPLC)       

Tree  Nuts  (TLC)        

Oilseed  Meals  (TLC.  HPLC.  Affinity  Column)  

Edible  Seeds  (TLC)  

Dried  Fruit  (TLC)  

Small  Grains  (TLC)  

In-Shell  Peanuts  (TLC.  Affinity  Column)   

In-Shell  Peanuts  (HPLC)  

Silage,  Other  Grains  (TLC) 

Submitted  Samples  (TLC,  HPLC,  Affinity  Column) 
Aflatoxin  (Dairy.  Eggs)  


S45  00 

NA? 

45  00 

NA 

4500 

NA 

90  00 

NA 

90  00 

NA 

4500 

38  00 

45  00 

70  00 

4500 

NA 

4500 

NA 

45  00 

NA 

45  00 

NA 

45  00 

NA 

4500 

38  00 

45  00 

70  00 

45  00 

NA 

4500 

NA 

157  50 

NA 

'  Aflatoxin  testing  of  raw  peanuts  under  Peanut  Marketing  Agreement  for  subsamples  1-AB.  2-AB.  3-AB.  and  1-CD  for  single  or  pair  of  anal- 
yses IS  $19  00  or  $38  00.  respectively  using  Thin-Layer  Chromatography  (TLC)  and  Best  Foods  (BF)  extraction  or  immunoatfinity  column  assay 
with  fluorometnc  quantitation  The  BF  method  has  been  modified  to  incorporate  a  water  slurry  extraction  procedure  The  Contaminants  Branch 
(CB)  method  is  used  on  occasion  as  an  alternative  method  for  peanuts  and  peanut  meal  when  doubt  exists  as  to  the  effectiveness  of  the  Best 
Foods  method  in  extracting  aflatoxin  from  the  sample  or  when  background  interferences  exist  that  might  mask  TLC  quantitation  of  aflatoxin  The 
cost  per  single  or  pair  of  analyses  using  High  Pressure  Liquid  Chromatography  (HPLC)  is  $3500  and  $70  00,  respectively  Other  atlatoxin  anal- 
yses for  fruits  and  vegetables  are  listed  at  Science  and  Technology's  current  hourly  rate  of  $45  00 

^NA  denotes  not  applicable 

Table  7. — Miscellaneous  Charges  Supplemental  to  the  Science  and  Technology's  Laboratory  Analysis  Fees 

Laboratory  service  descnption  List  fee 

Sample  Gnnding  by  Vertical  Cutler  Mixer  (VCM)  $22  50 

Sample  Gnnding  Canned  Boned  Poultry  11.25  per  can. 

Sample  Grinding  by  Dickens  Hammer  Mill  11.25. 

Sample  Gnnding  (Meats,  Meat  Products,  Meals.  Ready-to-Eat): 

Per  pouch  or  raw  sample  11.25. 

Per  tray  pack  22  50 

Compositing  Multiple  Subsamples  for  an  Individual  Test  Sample  Unit  Vanes  Preparation  fee  based  on  $45  00  per  hour 
per  subsample 


Table  8.— Additional  Charges  Applicable  to  the  Sample  Receipt  and  Analysis  Report 


Service  description 


List  charge 


Couner  Expense  at  Other  AMS  Laboratories;  Mileage  Charge  Set  at  Vanes  (based  on  total  mileage) 
32  5  Per  Mile  Round  Tnp  from  Laboratory  to  Delivery  Site. 

Facsimile  Charge  (Per  Analysis  Report)  $3.20  minimum  up  to  first  3  pages,  then  $1  50  per  page 

Additional  Analysis  Report  or  Extra  Certificate  ('2  hour  charge)  $22.50  per  report  or  certificate  reissued 


§  91 .38    Additional  fees  for  appeal  of 
analysis. 

(a)  The  appellant  will  be  charged  an 
additional  fee  at  a  rate  of  1 .5  times  the 
standard  rate  stated  in  §  91.37(a)  if,  as  a 


result  of  an  authorized  appeal  analysis, 
it  is  determined  that  the  original  test 
results  are  correct.  The  appeal 
laboratory  rate  is  S67.50  per  analysis 
hour. 


(b)  The  appeal  fee  will  be  waived  if 
the  appeal  laboratorv'  test  discloses  that 
an  inadvertent  error  was  made  in  the 
original  analysis. 
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§  91 .39     Premium  hourly  fee  rate  for 
overtime  and  iegal  hoiiday  service. 

(a)  Laboratory  analy.ses  initiated  at  thn 
special  request  of  the  applicant  to  be 
rendered  on  Saturdays,  Sundays. 
Federal  holidays,  and  on  an  overtime 
basis  will  be  charged  at  a  rate  of  15 
times  the  standard  rate  stated  in  §91.37 
(a).  The  premium  laboratory  rate  for 
holiday  and  overtime  .service  will  be 
$67.50  per  analysis  hour. 

(b)  Information  on  legal  holidays  or 
what  constitutes  overtime  service  at  a 
particular  S&T  laboratory  is  available 
from  the  Laboratory  Director  or  facility 
supervisor. 

§  91 .40    Fees  for  courier  service  and 
facsimile  of  the  analysis  report. 

(a)  The  Science  and  Technology 
laboratories  have  a  courier  charge  per 
trip  to  retrieve  the  sample  package  The 
courier  service  charge  is  determined 
from  the  established  single  standard 
mileage  rate  and  from  the  total 
authorized  distance  based  on  the 
shortest  round  trip  route  from  laboratory 
to  sample  retrieval  site  Pursuant  to  the 
requirements  of  Title  5,  United  States 
Code  (US.C).  part  ill.  subpart  D.  §5704. 
paragraph  (a)  (1),  the  automobile 
reimbursement  rate  per  mile  established 
by  the  Administrator  of  (ieneral 
Services  for  an  employee  who  is 
engaged  on  official  business  for  the 
Government  cannot  exceed  the  single 
standard  mileage  rate  established  hv  the 
Internal  Revenue  Service  (IK.S). 

(b)  The  faxing  of  laboratory  analysis 
reports  or  certificates  is  an  optional 
service  for  each  SAT  facility  offered  at 
a  fee  specified  in  table  H  in  §91  .37 

§91.41     [Amended] 

22  -:it)   In  §91  41.  the  words 
"Division  I)ir(>c;t()r"  are  revised  to  read 
"Deputy  Administr.itor." 

27.  §91  42  is  revised  to  read  as 
follows: 

§91.42    Biiiing. 

(a)  K<ii:h  hilling  <  yc  le  will  end  on  the 
25th  of  the  month  Th(^  applic.mt  will  he 
hilled  by  tht?  National  Fin.ince  Center 
using  the  F^iliings  and  (iollec  tioiis 
System  (BI.CO)  on  the  Isl  day.  folliivviiig 
the  end  of  the  hilling  cycle  in  which 
voluntary  labor. iturv  services  and  other 
sf'rvices  were  rendered  ,it  ,i  partu  ular 
Science  and  Tet  hnnlogv  lahor<itorv 

(b)  The  total  (  h.irge  shall  normalh'  he 
stated  direc:tlv  (m  the  analysis  report  or 
on  a  standardized  official  <  ertific  ate 
form  fur  the  i<iboratcir\'  .(n<ilvses  of  ,i 
specific  agriciiitur.i!  cmiiinoditv  and 
related  commodity  products 

(c)  The  actual  hill  for  collection  will 
be  issued  hv  the  I'SDA.  National 
Finance  (ienter  Billings  ,ini\  Collection 


Branch.  (Mail:  P  O.  Box  60075).  13800 
Old  Gentillv  Road.  New  Orleans. 
Louisiana  70160-0001. 

28.  In  §91.43,  paragraph  (b)  is  revised 
and  in  paragraph  (c)  the  words 
"Division  Director"  are  removed  and  the 
words  "Deputy  Administrator"  are 
added  in  their  place  to  read  as  follows: 

§  91 .43    Payment  of  fees  and  charges. 

*         *         *         ft         * 

(b)  Fees  and  charges  for  services 
under  a  cooperative  agreement  with  a 
State  or  other  AMS  programs  or  other 
governmental  agency  will  be  paid  in 
accordance  with  the  terms  of  the 
cooperative  agreement. 
***** 

29.  In  §91.44,  paragraph  (e)  is  revised 
to  read  as  follows: 

§91 .44    Charges  on  overdue  accounts  and 
issuance  of  delinquency  notices. 

***** 

(e)  The  Deputy  Administrator  of  S&T 
program  and  personnel  of  the  USDA. 
NFC  Billings  and  Collections  Branch 
(address  as  listed  in  §91.42)  will  take 
such  actions  as  may  be  necessary  to 
collect  any  delinquent  amounts  due  for 
accounts  in  claim  status. 

30  .Section  91  45  is  revised  to  read  as 
follows: 

§  91 .45    Charges  for  iatmratory  services  on 
a  contract  tiasis. 

(a)  Irrespective  of  hourly  fee  rates  and 
charges  prescribed  in  §91,37.  or  in  other 
sections  f)f  this  subchapter  E.  the 
Deputy  Administrator  may  enter  into 
contracts  with  applicants  to  perform 
continuous  laboratory  services  or  other 
tvpes  of  laboratory  services  pursuant  to 
the  regulaticms  in  this  part  and  other 
retjuirements.  as  prescribed  by  the 
Deputy  .Administrator  in  such  contract. 
In  additicjn.  the  charges  for  such 
laboratory  services,  provided  in  such 
contracts,  shall  be  on  such  basis  as  will 
reimburse  the  Agricultural  Marketing 
Service  of  the  Department  for  the  full 

( (ist  of  rendering  such  laboratory 
services,  including  an  appropriate 
overhead  charge  to  co\er  administrative 
(>\erhe,id  expenses  as  mav  he 
iletermined  hv  the  Administrator. 

(b)  Irrespectivt;  of  hourly  fee  rates  and 
I  barges  prescribed  in  this  subpart  I.  fir 
III  other  parts  of  this  subchapter  E.  the 
Deputy  Administrator  mav  enter  into  a 
written  Memorandum  of  Cnderstanding 
(MOH)  or  agreement  with  any 
.idministrative  agency  or  governing 
[i.irty  for  the  performance  of  laboratory 
scrv  K.es  pursuant  to  said  agreement  or 
order  on  .i  basis  that  will  reimburse  the 
.\gricultural  Marketing  Service  of  the 
Department  for  the  full  (,ost  of  rendering 
such  laboratory  service,  including  an 


appropriate  overhead  administrative 
overhead  charge. 

(c)  The  conditions  and  terms  for 
renewal  of  such  Memorandum  of 
Understanding  or  agreement  shall  be 
specified  in  the  contract. 

PART  92— {AMENDED] 

1.  The  authority  citation  for  part  92 
continues  to  read  as  follows: 

Authority:  7  U.S.C,  511m  and  7  U  S.C. 
5nr 

§92.1     [Amended] 

2.  In  §92.1.  the  words  "Science  and 
Technology  Division's"  are  revised  to 
read  "Science  and  Technology's". 

§92.2    [Amended] 

3.  Section  92.2  is  amended  as  follows: 

a.  Remove  the  definition  of 
"Certificate  of  Analysis  (Form  CSSI>- 
3)". 

b.  Revise  the  definitions  for  "2,4-D  ", 
"DDE",  "Dicamba",  "HCB",  "Maximum 
pesticide  residue  level".  "Pesticide 
certification",  "Pesticide  test 
sample". "Sample  Identification  Form 
(Form  TB-89)",  "2.4.5-T".  "TDE".  and 
"Tobacco". 

c.  Add  two  new  definitions  of  "AMS" 
and  "Certificate  of  Analysis  (Form  TB- 
92)"  in  alphabetical  order  to  read  as 
follows: 

§92.2    Definitions. 

***** 

AMS.  The  abbreviations  for  the 
Agricultural  Marketing  .Service  (AMS) 
agency  of  the  Ignited  States  Department 
of  Agriculture. 

***** 

Certificate  of  Analysis  I  Form  TB~92}. 
A  legal  document  on  which  the 
confirmed  test  results  for  official 
samples  will  be  testified  to  be  correct  by 
a  Science  and  Technology  chemist  in 
charge  of  testing. 

2.4-D  The  common  abbreviation  for 
the  acid  herbic:ide  2.4- 
Dichlorophenoxvacetic  acid. 
***** 

DDE.  The  common  abbreviation  for 
the  chlorinated  pesticide 
Dichlorodiphenyldichloroethylene. 
Degradati(m  product  of  DDT  by  loss  of 
one  molecule  of  hydrochloric  acid  or 
referred  to  as  a  dehydrohalogenation 
process, 
***** 

Dicamba  The  common  name  for  the 
acid  herbicide  2-Methoxy-3.6- 
dichlorobenzoic  acid. 

***** 

HCB  The  common  abbreviation  for 
the  organochlorine  pesticide 
Hexachlorobenzene. 
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Maximum  pesticide  residue  level.  The 
maximum  concentration  of  residue 
allowable  for  a  specific  pesticide  or 
combination  of  pesticides,  as  set  forth  in 
7  CFR  29.427  by  the  AMS  Deputy 
Administrator  of  the  Tobacco  Programs. 
***** 

Pesticide  certification.  A  document 
issued  by  the  Tobacco  Programs  in  a 
form  approved  by  its  AMS  Deputy 
Administrator,  containing  a  certification 
by  the  importer  that  Hue-cured  and 
hurley  tobacco  offered  for  importation 
does  not  exceed  the  maximum 
allowable  residue  levels  of  any  pesticide 
that  has  been  canceled,  suspended, 
revoked,  or  otherwise  prohibited  under 
the  Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA). 

Pesticide  test  sample.  An  official 
sample  or  samples,  collected  from  a  lot 
of  tobacco  by  the  AMS  Tobacco 
Programs  inspector  for  analysis  by  a 
certified  chemist  to  ascertain  the  residue 
levels  of  pesticides  that  have  been 
canceled,  suspended,  revoked,  or 
otherwise  prohibited  under  the  FIFRA. 

Sample  Identification  Form  (Form 
TB-891.  A  document  titled  "Imported 
Tobacco  Pesticide  Residue  Analysis" 
that  is  approved  by  the  AMS  Deputy 
Administrator  of  the  Tobacco  Programs 
that  identifies  and  accompanies  the 
sample  to  the  testing  facility. 

2,4,5-T.  The  common  abbreviation  for 
the  acid  herbicide  2,4,5- 
Trichlorophenoxyacetic  acid. 

TDE.  DDD  or  the  common 
abbreviation  for  the  chlorinated 
insecticide  l,l-Dichloro-2,2-bis(p- 
chlorophenyljethane  (CAS  number  72- 
54-8). 
***** 

Tobacco.  Tobacco  as  it  appears 
between  the  time  it  is  cured  and 
stripped  from  the  stalk,  or  primed  and 
cured,  in  whole  leaf  or  strip  form,  and 
the  time  it  enters  into  the  different 
manufacturing  processes.  Conditioning, 
sweating,  stemming,  and  threshing  are 
not  regarded  as  manufacturing 
processes.  Tobacco,  as  used  in  this  part, 
does  not  include  manufactured  or  semi- 
manufactured products,  stems,  cuttings, 
clippings,  trimmings,  siftings.  or  dust. 

4.  Section  92.3  is  revised  to  read  as 
follows: 

§  92.3    Location  for  latx>ratory  testing  and 
kind  of  services  available. 

(a)  The  analy-tical  testing  of  imported 
Type  92  flue-cured  tobacco  samples  and 
imported  Type  93  hurley  tobacco 
samples  for  maximum  pesticide  residue 
level  determinations  is  performed  at  the 
AMS  Science  and  Technology's  Eastern 
Laboratory  and  is  located  at:  USDA. 
AMS.  Science  and  Technology.  Eastern 


Laboratory  (Chemistry).  645  Cox  Road, 
Gastonia.NC  28054. 

(b)  Domestic-grown  tobacco  and 
tobacco  products  may  be  analyzed  for 
acid  herbicides,  chlorinated 
hydrocarbons,  fumigants,  and 
organophosphates  at  the  Science  and 
Technology  facility  in  this  section. 

(c)  The  Science  and  Technology 
facility  performs  for  the  AMS  Tobacco 
Programs  the  quantitative  and 
confirmatory-  chemical  residue  analyses 
on  pesticide  test  samples  of  imported 
tobacco  for  the  following  specific 
pesticides: 

(1)  Organochlorine  pesticides  such  as 
Dichloro-diphenyldichloroethvlene 
(DDE),  Dichloro  Diphenyl 
Trichloroethane  (DDT),  1,1-Dichloro- 
2,2-bis(p-chlorophenyl)ethane  (TDE), 
Toxaphene,  Endrin,  Aldrin.  Dieldrin, 
Heptachlor,  Methoxychlor,  Chlordane, 
Heptachlor  Epoxide, 
Hexachlorobenzene  (HCB), 
Cypermethrin,  and  Permethrin. 

(2)  Organophosphorus  pesticides  such 
as  Formothion. 

(3)  Fumigants  such  as  Ethylene 
Dibromide  (EDB)  and 
Dibromochloropropane  (DBCP). 

(4)  Acid  herbicides  such  as  2,4-D. 
2,4. 5-T.  and  Dicamba. 

5.  In  §  92.4,  paragraph  (b)  is  revised  to 
read  as  follows: 

§92.4    Approved  forms  for  reporting 
analytical  results. 

***** 

(b)  Test  results  of  the  pesticide 
analyses  for  tobacco  shall  be  recorded 
on  "Certificate  of  Analysis  For  Official 
Samples".  Form  TB-92.  and  shall  be 
expressed  as  parts  by  weight  of  the 
residue  per  one  million  parts  by  weight 
of  the  tobacco  sample  (parts  per  million 
or  ppm).  which  concentration  is 
representative  for  each  particular 
pesticide  residue  found  in  the  lot  of 
tobacco.  Form  TB-92  is  attached  to 
Form  TB-89  that  is  returned  to  the  AMS 
Tobacco  Programs.  The  analytical  data 
on  Form  TB-92  substantiates  the 
information  placed  on  Form  TB-89. 

6.  Section  92.5  is  revised  to  read  as 
follows: 

§  92.5    Analytical  methods. 

Everv'  chemist  certified  to  analyze 
tobacco  samples  for  pesticide  residue 
contamination  shall  follow  precisely  the 
USDA  developed  analytical  test 
methods  and  all  successive  official 
method  updates,  as  approved  by  the 
AMS  Deputy  Administrator.  Science 
and  Technology.  Many  of  the  official 
analyses  for  tobacco  are  found  in  the 
following  manuals: 

(a)  Manual  of  Analytical  Methods  for 
the  Analysis  of  Pesticide  Residues  in 


Human  and  Environmental  Samples. 
EPA  600/9-80-038.  U.S.  Environmental 
Protection  Agency  (EPA)  Chemical 
Exposure  Research  Branch.  EPA  Office 
of  Research  and  Development  (ORDJ,  26 
West  Martin  Luther  King  Drive. 
Cincinnati.  Ohio  45268. 

(b)  Official  Methods  of  Analysis  of 
AOAC  INTERNATIONAL.  Volumes  I 
and  II.  AOAC  INTERNATIONAL.  481 
North  Frederick  Avenue.  Suite  500. 
Gaithersburg.  MD  20877-2417. 

(c)  U.S.  Food  and  Drug 
Administration.  Pesticide  Anahlical 
Manuals  (PAM).  Volumes  I  and  II.  Food 
and  Drug  Administration.  Center  for 
Food  Safety  and  Applied  Nutrition 
(CFSAN).  200  C  Street.  SW. 
Washington.  DC  20204  (available  from 
National  Technical  Information  Ser\ice 
(NTIS).  U.S.  Department  of  Commerce. 
5285  Port  Royal  Road.  Springfield.  \'A 
22161). 

7.  Section  92.6  is  revised  to  read  as 
follows: 

§  92.6    Cost  for  pesticide  analysis  set  by 
cooperative  agreement. 

The  fee  for  the  pesticide  analysis  of 
tobacco  is  set  by  the  AMS  Tobacco 
Programs,  in  conjunction  with  the  AMS 
Science  and  Technology  program,  and 
appears  at  7  CFR  29.500  as  part  of 
Tobacco  Programs'  fees  for  sampling 
and  certification  of  imported  flue-cured 
and  hurley  tobacco.  A  Memorandum  of 
L'nderstanding  (MOU)  exists  between 
the  Tobacco  Programs  and  the  Science 
and  Technology  (S&T)  for  the  testing  of 
imported  tobacco  samples  for  pesticide 
residue  contamination,  and  the 
corresponding  agreement  on  the  cost  of 
analyses  is  specified  in  the  MOU. 

PART  93— [AMENDED] 

1.  The  authority  citation  for  part  93 
continues  to  read  as  follows: 

Authorit>':  7  r..S,C,  1622.  1624 

§93.2    [Amended] 

2.  In  §93.2.  the  definitions  for    Brix 
or  degrees  Brix  ".  "Brix  value"  and 

"Recoverable  oil"  are  revised  to  read  as 
follows: 

§93.2    Definitions. 

***** 

Brix  or  degrees  Brix.  The  percent  by 
weight  concentration  of  the  total  soluble 
solids  of  the  juice  or  citrus  product 
when  tested  with  a  Brix  hydrometer 
calibrated  at  20  =C  (68  T)  and  to  which 
any  applicable  temperature  correction 
has  been  made.  The  Brix  or  degrees  Brix 
mav  be  determined  by  any  other  method 
which  gives  equivalent  results. 

Brix  value.  "The  pure  sucrose  or 
soluble  solids  value  of  the  juice  or  citrus 
product  determined  by  using  the 
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rtifractometer  .ilong  with  thf 
"Internationdl  Scale  of  Refrac:tivf 
Indices  of  Sucrose  Solutions"  and  to 
which  the  applicable  correction  for 
aciditv  is  added.  The  Hrix  value  is 
determined  in  at:cordan(:e  with  the 
refractometer  method  outliniMl  in  the 
Official  Methods  of  Analvsis  of  AOAC 
INTERNATIONAL.  Volumes  I  &  II. 
•         *         *         *         « 

Hn:overablf  nil.  The  percent  of  oil  by 
volume,  determined  bv  thf!  hromate 
titration  method  after  distillation  and 
acidification  as  described  in  the  current 
edition  of  the  (Official  Methods  of 
Analvsis  of  AOAC  INTERNATIONAL. 
Volumes  I  &  II. 
***** 

A.  Section  93,3  is  revised  to  read  as 

follows; 

§  93.3    Analyses  available  and  location  of 
laboratory. 

(a)  Laboratory  analvses  of  citrus  juii c 
and  other  citrus  products  are  bein^ 
performed  at  the  following;  Science  and 
Technology  location:  USDA.  AMS.  SXcT 
Eastern  Laboratorv  (Citrus).  4H  Third 
Street.  S.VV..  Winter  Haven.  FI.  .MHHt) 

(b)  Laboratorv  analyses  of  citrus  fruit 
and  products  in  Florida  are  available  in 
order  to  determine  if  such  commodities 
satisfv  the  ([ualitv  and  i^rade  standards 
set  forth  in  the  Florida  Citrus  Ciode 
(Florida  Statutes  Pursuant  to  (Chapter 
()()1)   Suc:h  analvses  include  test.^  for 
acid  as  anhvdrous  citric  acid.  Brix.  Hrix' 
ac:id  ratio,  recoverable  oil,  and  artificial 
coloring  matter  additive,  as  turmeric. 
The  Fruit  and  Vegetable  Inspectors  of 
thi!  Di\  ision  of  Fruit  and  Vegetable  of 
the  Florida  Department  of  .Xgricultun? 
and  (Consumer  Services  may  also 
request  analvses  for  arsenic  metal,  pulp 
wash  (ultraviolet  and  fliioresc  ence). 
standard  plate  count,  veast  with  mold 
count,  and  nutritive  sweetening 
ingredients  as  sugars. 

(c:)  There  ,ire  additional  laboratorv 
tests  available  upon  rt-quest  .it  the 
Science  and  Technology  Easti^rn  (Citrus) 
Laboratory  at  Winter  Haven.  Florida 
Such  analvses  include  tests  for 
vitamins,  naringin.  soilium  ben/oate, 
Salmonella,  prottnn.  salt,  pesticide 
residues,  sodium  metal,  ash.  ptitassium 
metal,  and  coliforms  for  citrus  products 

4.  Sef:tion  9;i.4  is  revisi'<l  to  read  as 
follows: 

§93.4    Analytical  methods. 

(a)  The  majoritv  of  analvtiial  methods 
tor  citrus  products  are  found  in  the 
Official  Methods  of  Analvsis  of  AOAC 
INTERNATIONAL.  Volumes  I  «c  II. 
AOAC  INTERNATIONAL.  481  North 
Frederick  Avenue,  Suite  50(1. 
Gaithersburg.  MD  .it)H77-2417. 


(b)  Other  analytical  methods  for  citrus 
products  mav  be  us«>d  as  approved  bv 
the  AM.S  Deputy  Administrator.  .Science 
and  Technology  (S&T). 

.S.  .Section  93.5  is  revised  to  read  as 
follows: 

§93.5    Fees  for  citrus  product  analyses  set 
by  cooperative  agreement. 

The  fees  for  the  analyses  of  fresh 
citrus  juices  and  other  c:itrus  products 
shall  be  set  by  mutual  agreement 
between  the  applicant,  the  State  of 
Florida,  and  the  AMS  Deputy 
Administrator,  .Science  and  Technology 
programs.  A  Memorandum  of 
Understanding  (MOIJ)  or  cooperative 
agreement  exists  presently  with  the 
AMS  .Science  and  Technology  and  the 
State  of  Florida,  regarding  the  set  hourly 
rate  and  the  costs  to  perform  individual 
analytical  tests  on  Florida  citrus 
products,  for  the  State 

6  In  *>93  11.  the  definitions  for 
"Aflatoxin"  and  "Peanut  Administrative 
Committee  (PA(^)"  are  revised  to  read  as 
follows: 

§93.11     Definitions. 

•  «  *  *  * 

Afhttoxm  A  toxic  metabolite 
jjroduced  bv  the  molds  Aspergillus 
llavus.  .■\spe^^^lllLls  parasiticus,  and 
Asperiiillus  nnmnis  The  aflatoxin 
(.(impounds  nuores(.e  when  viewed 
under  CV  light  as  follows:  aflatoxin  B: 
,111(1  derivatives  with  a  blue 
fluorescence,  aflatoxin  Bj  with  a  blue- 
violet  fluorescence,  aflatoxin  d  with  a 
green  fluorescence,  aflatoxin  (j;  with  a 
green-blue  fluort'scence.  aflatoxin  Mi 
with  a  blti»>-violet  fluorescence,  and 
aflatoxin  M.-  with  a  violet  fluorescence. 
Those  closely  related  molecular 
structures  are  referrttd  to  as  aflatoxin  Bi, 

B.  (;,.(;...  Ml.  M:.c;M;.B;,.  (;.-,.  R,.  b.. 

l-OC;H.B_-.and  1-CH.G:. 

Peanut  Administrative  Committee 
(PA(^I  The  committiH'  established  under 
the  United  .States  Departnumt  of 
.\gri(  ulture  Marketing  .Vgreement  for 
PtMnuts.  7  CFR  part  998.  which 
.idministers  the  terms  and  provisions  of 
this  Agn-ement.  including  the  aflatoxin 
control  program  for  domesticallv 
produ(.ed  raw  peanuts,  for  peanut 
shellers  The  Peanut  .-Kdministrative 
(iommittee  (PAC)  headquarters  are  at 
25.17  Lafayette  Plaza  Drive  Suite  A; 
Albany,  Georgia  31707 
***** 

7.  Section  93.12  is  revised  to  read  as 
follows: 

§  93.12    Analyses  available  and  locations 
of  lat>oratories. 

(a)  Aflatoxin  testing  senires  The 
afl.itnxin  analvses  for  peanuts,  peanut 
products,  dried  fruits,  grains,  edible 


seeds,  tree  nuts,  shelled  corn  products, 
cottonseed,  oilseed  products  and  other 
commodities  are  performed  at  the 
following  6  locations  for  AMS  Science 
and  Tf?chnology  (S&T)  Aflatoxin 
Laboratories: 

(1)  USDA,  AMS.  S&T,  1211  .Schley 
Avenue,  Albanv,  GA  31707. 

(2)  USDA.  AMS,  S&T.  c/o  Golden 
Peanut  Company.  Mail:  P.O.  Box  279, 
301  West  Pearl  Street,  Aulander.  NC 
27805. 

(3)  USDA,  AMS.  S&T,  610  North  Main 
Street.  Blakelv.  GA  31723. 

(41  USDA,  AMS.  S&T.  107  South  Fourth 
Street.  Madill.  OK  73446. 

(5)  USDA.  AMS.  S&T,  c/o  Cargill  Peanut 
Products,  Mail:  P.O.  Box  272,  715 
North  Main  Street.  Dawson.  GA 
31742-0272. 

(6)  USDA,  AMS.  S&T,  Mail:  P.O.  Box 
1 130.  308  Culloden  Street.  Suffolk. 
VA  2,3434. 

(b)  Peanuts,  peanut  products,  and 
oilseed  testing  sen'ices.  (1)  The  Science 
and  Technology  (S&T)  Aflatoxin 
Laboratories  at  Madill.  Oklahoma  and 
Blakely,  Georgia  will  perform  other 
analyses  for  peanuts,  peanut  products. 
and  a  varietv  of  oilseeds.  The  analyses 
for  oilseeds  include  testing  for  frt^e  fatt\' 
acids,  ammonia,  nitrogen  or  protein, 
moisture  and  volatile  matter,  foreign 
matter,  and  oil  (fat)  content. 

(2)  All  of  the  analyses  described  in 
paragraph  (b)(1)  of  this  section 
performed  on  a  single  seed  sample  are 
billed  at  the  rate  ot  one  hour  per  sample. 
Any  single  seed  analysis  performed  on 
a  single  sample  is  billed  at  the  rate  of 
one-half  hour  per  sample.  The  standard 
hourly  rate  shall  be  as  specified  in 
tj  91.37(a)  of  this  subchapter. 

(c)  Vegetable  oil  testing  senices  The 
analyses  for  vegetable  oils  are  performed 
at  the  USDA.  AMS.  Science  and 
Technology  (S&T)  Midwestern 
Laboratory.  3570  North  Avondale 
Avenue.  Chicago.  IL  60618-5391.  The 
analyses  for  vegetable  oils  will  include 
the  flash  point  test,  smoke  point  test, 
acid  value,  peroxide  value,  phosphorus 
in  oil,  and  specific  gravity.  The  fee 
charged  for  any  single  laboratorv- 
analysis  for  vegetable  oils  shall  be 
obtained  from  the  Midwestern 
Laboratorv'  Director  and  it  is  based  on 
the  hourly  fee  rates  and  charges  as 
specified  in  7  CFR  part  91,  subpart  I. 

8.  Section  93.13  is  revised  to  read  as 
follows: 

§93.13    Analytical  methods. 

Official  analyses  for  peanuts,  nuts, 
corn,  oilseeds,  and  related  vegetable  oils 
are  found  in  the  following  manuals: 

(a)  Approved  Methods  of  the 
American  Association  of  Cereal 
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Chemists  (AACC),  American 
Association  of  Cereal  Chemists/Eagan 
Press.  3340  Pilot  Knob  Road.  St.  Paul. 
Minnesota  55121-2097. 

(b)  ASTAs  Analytical  Methods 
Manual.  American  Spice  Trade 
Association  (ASTA),  560  Sylvan 
Avenue,  P.O.  Box  1267.  Englewood 
Cliffs,  New  Jersey  07632. 

(c)  Analyst's  Instruction  for  Aflatoxin 
(August  1994).  S&T  Instruction  No.  1, 
USDA.  Agricultural  Marketing  Service, 
Science  and  Technology,  3521  South 
Agriculture  Building.  1400 
Independence  Avenue.  SW,  P.O.  Box 
96456.  Washington,  DC  20090-6456. 

(d)  Official  Methods  and 
Recommended  Practices  of  the 
American  Oil  Chemists'  Society 
(AOCS).  American  Oil  Chemists' 
Society.  P.O.  Box  3489.  2211  West 
Bradlev  Avenue.  Champaign.  Illinois 
61821-1827. 

(e)  Official  Methods  of  Analysis  of 
AOAC  INTERNATIONAL,  Volumes  I  & 
II,  AOAC  INTERNATIONAL,  481  North 
Frederick  Avenue,  Suite  500, 
Gaithersburg,  MD  20877-2417. 

(f)  Standard  Analytical  Methods  of  the 
Member  Companies  of  Com  Industries 
Research  Foundation,  Corn  Refiners 
Association  (CRA).  1701  Pennsvlvania 
Avenue.  NW,  Washington,  DC  20006. 

(g)  U.S.  Army  Natick  Research, 
Development  and  Engineering  Centers 
Militarv'  Specifications,  approved 
anaK-tical  test  methods  noted  therein. 
Code  NPP-9,  Department  of  Defense 
Single  Stock  Point  (DODSSP)  for 
Military  Specifications.  Standards. 
Building  4/D,  700  Robbins  Avenue. 
Philadelphia.  PA  19111-5094. 

9.  Section  93.14  is  revised  to  read  as 
follows: 

§  93. 1 4    Fees  for  aflatoxin  analysis  and 
fees  for  testing  of  other  mycotoxins. 

(a)  The  fee  charged  for  any  laboratory 
analysis  for  aflatoxins  and  other 
mycotoxins  shall  be  obtained  from  the 
Laboratorv'  Director  for  aflatoxin 
laboratories  at  the  Dothan 
administrative  office  as  follows:  USDA, 
AMS,  Science  &  Technology,  3119 
Weslev  Wav,  Suite  6,  Dothan.  Alabama 
36305^  Voice  Phone:  334-794-5070, 
Facsimile:  334-792-1432. 

(b)  The  charge  for  the  aflatoxin  testing 
of  raw  peanuts  under  the  Peanut 
Marketing  Agreement  for  subsamples  1- 
AB.  2-AB,  3-AB.  and  1-CD  is  a  set  cost 
per  pair  of  analyses  and  shall  be  set  by 
cooperative  agreement  between  the 
Peanut  Administrative  Committee  and 
AMS  Science  and  Technology  program. 

10.  Section  93.15  is  revised  to  read  as 
follows: 


§  93.1 5    Fees  for  analytical  testing  of 
oilseeds. 

The  fee  charged  for  any  laboratorv* 
analysis  for  oilseeds  shall  be  obtained 
from  the  Laboratory  Director  for 
aflatoxin  laboratories  at  the  Dothan 
administrative  office  as  listed  in 
§  93.14(a). 

PART  94-{AMENDED] 

1.  The  authority  citation  for  part  94 
continues  to  read  as  follows: 

Authority:  Sees.  2-28  of  the  Egg  Products 
Inspection  .^ct  (84  Stat.  1620-163.5:  21  L'.S.C. 
1031-10.56).  Agricultural  Marketing  AcA  of 
194fi.  Sees.  202-208  as  amended  [60  Stat. 
1087-1091:  7  U.S.C.  1621-1627). 

2.  In  §94.2,  the  definitions  for  "Egg". 
"Egg  product"  and  "Mandatory  sample  " 
are  revised  to  read  as  follows: 

§94.2    Definitions. 


Egg.  The  shell  egg  of  the  domesticated 
chicken,  turkey,  duck,  goose,  or  guinea. 
Some  of  the  terms  applicable  to  shell 
eggs  are  defined  by  the  AMS  Poultrv' 
Programs  in  7  CFR  57.5. 

Egg  product.  Any  dried,  frozen,  or 
liquid  eggs,  with  or  without  added 
ingredients.  However,  products  which 
contain  eggs  only  in  a  relatively  small 
proportion  or  historically  have  not  been, 
in  the  judgment  of  the  Secretarv'. 
considered  by  consumers  as  products  of 
the  egg  food  industry  may  be  exempted 
by  the  Secretarv'  under  such  conditions 
as  may  be  prescribed  to  assure  that  the 
egg  ingredients  are  not  adulterated  and 
such  products  are  not  represented  as  egg 
products.  Some  of  the  products 
exempted  as  not  being  egg  products  are 
specified  bv  the  AMS  Poultrv  Programs 
in  7  CFR  57.5. 

Mandatory  sample.  An  official  sample 
of  egg  product(s)  taken  for  testing  under 
authoritv  of  the  Egg  Products  Inspection 
Act  (21  U.S.C.  1031-1056)  for  analysis 
by  a  United  States  Department  of 
Agriculture.  Agricultural  Marketing 
Service.  Science  and  Technology 
laboratory  at  government  expense.  A 
mandatorv'  sample  shall  include  an  egg 
product  sample  to  be  analyzed  for 
microbiological,  chemical,  or  physical 
attributes.  A  mandator^'  egg  product 
sample  analyzed  for  the  presence  of 
Salmonella  is  also  referred  to  as  a 
confirmation  sample  as  specified  by  the 
Food  Safety  and  Inspection  Service 
agency  of  USDA  in  9  CFR  590.580. 
paragraph  (d). 
***** 

3.  In  §  94.3,  paragraphs  (a),  (b)  and  (e) 
are  revised  to  read  as  follows: 


§  94.3    Analyses  performed  and  locations 
of  lat>oratories. 

(a)  Samples  drawn  by  a  USDA  egg 
products  inspector  will  be  analyzed  by 
AMS  Science  and  Technology  (S&T) 
personnel  for  microbiological,  chemical, 
and  physical  attributes.  The  analytical 
results  of  these  samples  will  be  reported 
to  the  resident  egg  products  inspector  at 
the  applicable  plant  on  the  official 
certificate. 

(b)  Mandatorv-  egg  product  samples 
for  Salmonella  are  required  and  are 
analyzed  in  S&T  laboratories  to  spot 
check  and  confirm  the  adequacy  of 
USDA  approved  and  recognized 
laboratories  for  analyzing  routine  egg 
product  samples  for  Salmonella. 

*         *         *         *         * 

(e)  The  AMS  Science  and 
Technology's  Eastern  Laboratorv-  shall 
conduct  the  majority  of  laboratorv' 
analyses  for  egg  products.  The  analyses 
for  mandatory-  egg  product  samples  are 
performed  at  the  following  USDA 
location:  USDA.  AMS.  Science  & 
Technology.  Eastern  Laboratorv* 
(Microbiology).  231 1-B  Aberdeen 
Boulevard.  Gastonia.  NC  28054. 

4.  Section  94.4  is  revised  to  read  as 
follows: 

§94.4    Analytical  methods. 

The  majority  of  analytical  methods 
used  by  the  USDA  laboratories  to 
perform  mandatorv-  analyses  for  egg 
products  are  listed  as  follows: 

(a)  Compendium  Methods  for  the 
Microbiological  Examination  of  Foods. 
Carl  Vanderzant  and  Don  Splittstoesser 
(Editors).  American  Public  Health 
Association,  1015  Fifteenth  Street.  KW. 
Washington.  DC  20005. 

(b)  Edwards.  PR.  and  W.H.  Ewing. 
Edwards  and  Ewings  Identification  of 
Enterobacteriaceae.  Elsevier  Science. 
Inc..  Regional  Sales  Office.  655  Avenue 
of  the  Americas.  P.O  Box  945.  New- 
York.  NY  10159-0945. 

(c)  FDA  Bacteriological  Anahiical 
Manual  (BAM).  AOAC 
INTERNATIONAL.  481  North  Frederick 
Avenue.  Suite  500.  Gaithersburg.  MD 
20877-2417. 

(d)  Manual  of  Analytical  Methods  for 
the  Analvsis  of  Pesticide  Residues  in 
Human  and  Environmental  Samples. 
EPA  600/9-80-038.  U.S.  Environmental 
Protection  Agency  (EPA)  Chemical 
Exposm-e  Research  Branch.  EPA  Office 
of  Research  and  Development  (ORD).  26 
West  Martin  Luther  King  Drive. 
Cincinnati.  Ohio  45268. 

(e)  Official  Methods  of  Analvsis  of 
AOAC  INTERNATIONAL.  Volumes  I  & 
II,  AOAC  INTERNATIONAL,  481  North 
Frederick  Avenue.  Suite  500. 
Gaithersburg.  MD  20877-2417. 
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(f)  Standard  Methods  for  the 
Kxamination  of  Dairv  F'roducts. 
American  F'ublii:  Health  Associ.ition. 
1015  Fifteenth  .Street.  NVV.  Washington, 
DC  20005 

(g)  Standard  Methods  for  the 
K.xamination  of  Water  and  Wastewater, 
American  Public  Health  Association 
(APHA),  the  American  Water  Works 
A.s.s()cidtion  (AWWA)  and  the  Water 
Pollution  Control  Federation,  AWWA 
Bo«)k.store.  6fi66  West  Quincy  Avenue, 
Denver,  CO  80235 

(h)  Test  Methods  for  Kvaluating  Solid 
Waste  Phvsical/C;hemical  Metho(is. 
Fnvirimmental  Protection  Agency, 
Office  of  Solid  Waste,  SVV-846 


integrated  Manual  (available  from 
National  Technical  Information  Service 
(N'TIS),  II  S   Department  of  Commerce. 
52H5  Port  Roval  Road,  Springfield.  VA 
22161) 

(i)  li  .S.  Food  and  Drug 
.Xdministration,  Pesticide  Analytical 
Manuals  (PAM).  Volumes  1  and  11.  Food 
and  Drug  Administration.  Center  for 
Food  Safety  and  Applied  Nutrition 
(CFSAN),  200  C  Street.  SW, 
Washington.  DC  20204  (available  from 
National  Technical  information  Service 
(NTIS).  US.  Departmtmt  of  Commerce. 
5285  Port  Royal  Road.  Springfield.  VA 
221blJ. 


PART  98— {AMENDED] 

1   The  authf)rity  citation  for  part  98 
continues  to  read  as  follows: 

.Authority:  7  C  S.C    U)22.  1624 

2.  In  part  98.  the  words  "Science  and 
Technology  Division"  are  revised  to 
read  "Science  and  Technology",  and  the 
word  "S&TD"  is  revised  to  read  "S&T" 
ever\'vvhere  they  appear. 

Dated    Slav  22.  2000 

VVilham  |.  Franks,  |r.. 

Deputy  Administrator.  St  if  nee  and 
rf<hnoloi(\ .  Agricultural  Marketing  Sen  ic  c 

|FK  Do(    00-132:18  Filt'd  5-2.5-00:  8-4.5  am) 

BIUJNG  CODE  3410-02-P 


®    F=l 


Friday, 

May  26,  2000 


Part  V 


Department  of 
Transportation 


Federal  Aviation  Administration 

14  CFR  Part  39 

Airworthiness  Directives;  McDonnell 
Douglas  Model  DC-9-80  and  MD-90-30 
Series  Airplanes  and  Model  MD-88 
Airplanes;  Final  Rule 
Airworthiness  Directives;  McDonnell 
£>ouglas  Model  DC-10-lOF,  DC-10-15, 
DOlO-30,  DO10-30F,  and  DOia-40 
Series  Airplanes,  and  Model  MD-11  and 
— IIF  Series  Airplanes;  Final  Rule 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  99-NM-161-AD:  Amendment 
39-11749;  AD  2000-11-01] 

RIN2120-AA64 

Airworthiness  Directives;  McDonnell 
Douglas  Model  DC-9-80  and  MD-90- 
30  Series  Airplanes,  and  Model  MD-88 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT 
ACTION:  Final  rule. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Mc:Donnell 
Douglas  Model  DC-^80  and  MD-90-30 
series  airplanes,  and  Model  MD-88 
airplanes,  that  requires  a  determination 
be  made  of  whether,  and  at  what 
locations,  metallized 
polyethyleneteraphthalate  (MPET) 
insulation  blankets  are  installed,  and 
replacement  of  MPET  insulation 
blankets  with  new  insulation  blankets. 
This  amendment  is  prompted  by  reports 
of  in-flight  and  ground  fires  on  certain 
airplanes  manufactured  with  insulation 
blankets  covered  with  MPP^T,  which 
may  contribute  to  the  spread  of  a  fire 
when  ignition  occurs  from  small 
ignition  sources  such  as  electrical  arcing 
or  sparking.  The  actions  specified  bv 
this  AD  are  intended  to  ensure  that 
insulation  blankets  constructed  of 
MPET  are  removed  from  the  fust^lage 
Such  insulation  blankets  could 
propagate  a  small  fire  that  is  tht;  result 
of  an  otherwise  harmless  electrical  arc 
and  could  lead  to  <i  much  larger  fire. 
DATES:  Effective  lune  M).  2000. 

The  incorporation  bv  refereni:e  of 
certain  publications  listed  in  the 
regulations  is  approved  bv  the  Diniclor 
of  the  Federal  Register  as  of  lune  .<(). 
2000. 

ADDRESSES:  The  service  information 
referenced  in  this  .AD  mav  be  obtained 
from  Boeing  Ciommercial  Aircraft 
Group.  Long  Beach  Division,  :iH55 
I,akewood  Boulevard,  I-ong  Beach, 
(California  9084tt.  Attention:  Tt^chni(  a! 
Publications  Business  Administration. 
Dept.  (:i-L,51  (2-60).  This  information 
may  be  examined  at  the  Federal 
Aviation  Administration  (F.\.\). 
Transport  .Virplane  Directorate.  Rules 
Docket.  IHOl  Lind  Avenue.  SW.. 
Rentoii.  Washington;  or  at  the  FAA, 
Transport  Airplane  Directorate,  Los 
.Angeles  Aircraft  (lertificaticui  Office, 
3960  Paramount  Boulevard.  Lakewood. 
ralifnrnia;  or  at  the  Office  of  the  Federal 


Register.  800  North  Capitol  .Street,  N\V.. 
suite  700.  Washington,  DC 
TOR  FURTHER  INFORMATION  CONTACT: 
Robert  .Stacho.  Aerospace  Engineer, 
.Systems  and  Equipment  Branch,  ANM- 
I.IOL,  FAA,  Transport  Airplane 
DirtJctorate,  Los  Angeles  Airc:raft 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California 
90712^137;  telephone  (562)  627-5334; 
fax  (562)  627-5210. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  McDonnell 
Douglas  Model  DC-9-80  and  MD-90-30 
series  airplanes,  and  Model  MD-88 
airplanes  was  published  as  a  notice  of 
proposed  rulemaking  (NPRM)  in  the 
Federal  Rej^ter  on  August  12,  1999  (64 
FR  43966).  A  second  propf)sal  that  was 
identical  to  the  NPRM.  except  that  it 
affected  additional  airplanes,  was 
published  as  a  supplemental  NPRM  on 
November  17.  1999  (64  FR  62613). 
Those  actions  proposed  to  require  that 
a  determination  be  made  of  whether, 
and  at  what  locations,  metallized 
polyethyleneteraphthalate  (MPET) 
insulation  blankets  are  installed,  and 
replacement  of  MPET  insulation 
blankets  with  new  insulation  blankets. 
Since  the  issuance  of  those  NPRM's, 
the  FAA  has  observed  several 
prototyping  exercises  that  involved  the 
removal  and  replacement  of  MPET 
insulation  blankets.  The  information 
obtained  from  these  exercises  assisted 
the  FAA,  operators,  and  manufacturer  in 
understanding  the  technical  details  and 
impact  of  the  requirements  of  this  AD. 
Certain  aspects  of  these  pnjtotype 
exerci.ses  will  be  discussed  in  the  FAA's 
response  to  the  comments  received  from 
the  NPRM's. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
Cionsideration  has  been  given  to  the 
comments  received 

The  FAA  has  received  comments  in 
response  to  the  NPRM's  and 
supplemental  NPRM's  to  Rules  Docket 
No's.  9i»-NM-161-.\D  [applicable  to 
{  ertain  McDcmnell  Douglas  Model  DC- 
9-81  (MD-81),  DC-^82  (MD-82),  DC- 
'f-H3  (MD-83),  DC-9-87  {MI3-87)  series 
airplanes;  Model  MI)-90-30  series 
airplanes;  and  Model  MD— 88  airplanes] 
and  99-NM-162— AD  (applicable  to 
certain  McDonnell  Douglas  Model  DC"- 
10-30  and  -30F  series  airplanes,  and 
Modf'l  MD-11  and -11 F  series 
airplanes).  Because  in  most  cast's  the 
issues  raised  bv  the  commenters  are 


generally  relevant  to  both  NPRM's,  each 
final  rule  includes  a  discussion  of  all 
comments  received. 

Support  for  Proposed  AD's 

.Several  commenters  support  the 
intent  of  the  proposed  AD's;  however, 
they  request  that  some  changes  be  made 
(discussed  later). 

Unsafe  Condition 

One  commenter  states  that,  because 
the  MPET  insulation  blankets  only 
propagate  the  flame  and  are  not  the 
source  of  the  flame,  the  proposed  AD's 
should  address  the  unsafe  condition 
{i.e..  source  of  the  flame)  rather  than 
previously  certified  material  (which  met 
the  flammability  standcu-d  at  one  time) 
that  is  not  creating  the  unsafe  condition. 
The  FAA  does  not  concur  MPET 
insulation  blankets,  when  ignited  from 
a  small  ignition  source,  such  as  an 
electrical  arc.  can  contribute  to  the 
spread  of  a  fire.  Such  insulation 
blankets  could  propagate  a  small  fire 
and  lead  to  a  much  larger  fire.  Potential 
ignition  sources  exist  in  many  areas  of 
the  affected  airplanes.  It  is  extremely 
difficult  to  determine  where  all 
potential  ignition  sources  are.  To 
provide  the  level  of  safety  that  is 
expected  by  the  public  for  transport 
category  airplanes,  insulation  blankets 
constructed  of  MPET  must  be  removed. 
Therefore,  the  FAA  finds  that  it  has 
properlv  identified  the  unsafe  condition 
{i.e..  insulation  blankets  constructed  of 
MPET)  addressed  bv  these  AD's. 

The  same  commenter  suggests  that  the 
subject  blankets  be  handled  as  "attrition 
replacements.  "  as  intended  in  the 
original  McDonnell  Douglas  service 
bulletins.  The  commenter  states  that, 
since  cabin  interior  flammability  has 
been  addressed  already  to  a  large  extent 
by  the  F,\,A.  MPET  insulation  blankets 
could  b«'  treated  comparably,  and  thus, 
integrated  into  the  overall  interior 
materials  requirements.  (The  FAA  infers 
that  the  commenter  is  referring  to  the 
provisions  in  14  CFR  section  121.312 
related  to  "substantially  complete 
replacement  of  the  cabin  interior") 
These  requirements  not  only  mandate 
stricter  new  standards,  but  allow  older 
airplane  interiors  to  remain  in  service 
until  a  balanced  decision  is  made  to 
fully  reconfigure  the  cabin.  After  that 
decision  is  made,  the  entire 
flammabilitv  rule  must  be  met  on  these 
older  airplane  interiors,  as  well.  The 
commenter  argues  that  insulation 
blankets  could  be  included,  since  the 
proposed  requirements  are  in  the  same 
category  of  "new  flammabilitv 
standards"  and  do  not  address  the 
actual  ignition  source. 
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The  FAA  does  not  concur  with  the 
commenters  request  to  handle  the 
subject  blankets  as  "attrition 
replacements.""  Attrition  is  appropriate 
for  safety  enhancements,  not  to  correct 
identified  unsafe  conditions.  There  is  a 
distinct  difference  between  correcting 
an  identified  unsafe  condition  and 
enhancing  safety.  The  intent  of  the 
interior  material  flammabilitv 
enhancement  was  to  provide  occupants 
more  time  to  evacuate  an  airplane  before 
the  cabin  environment  would  become 
unsurvivable  due  to  smoke  and  fire.  The 
existing  interior  materials  were  not 
deemed  unsafe,  and  therefore,  could 
remain  in  service  until  the  airlines 
needed  to  replacement  them.  With  this 
action,  as  discussed  above,  the  FAA 
finds  that  MPET-covered  insulation 
material  represents  an  unsafe  condition 
that  must  be  corrected.  These  AD's  are 
a  vehicle  for  ensuring  that  all  affected 
operators  perform  the  necessary  actions 
that  will  address  the  identified  unsafe 
condition.  Therefore,  these  AD's  are 
appropriate  and  warranted. 

One  commenter  expresses  concern 
that,  because  the  requirements  of  the 
proposed  AD's  are  extremely  costly  and 
cumbersome,  resources  are  being  taken 
away  from  more  effective  measures  for 
improving  aviation  safety.  The 
commenter  states  that  there  are  safety 
groups  (both  with  wide  aviation 
business  basis)  that  have  targeted  the 
most  important/critical  areas  to  be 
addressed.  However,  neither  of  these 
groups  has  fire  on  board  as  its  top 
priority.  The  commenter  interprets  this 
to  mean  that  the  safety  experts  looking 
at  statistical  data  would  rather 
concentrate  their  efforts  in  other  fields. 

While  there  may  be  groups  that 
concentrate  their  efforts  in  other  areas, 
the  FAA  has  identified  an  unsafe 
condition  that  needs  to  be  corrected  (as 
discussed  above).  The  activity  referred 
to  is  primarily  aimed  at  identifying 
areas  for  improved  safety,  and  focusing 
resources  on  the  most  effective 
candidates.  This  is  distinctly  different 
from  correcting  an  identified  unsafe 
condition.  Therefore,  these  AD's  are 
appropriate  and  warranted. 

One  commenter  notes  that  in  its 
experience  most  blankets  are  wet  or 
soaking  wet  in  a  short  time  after  coming 
out  fairly  dry  (i.e.,  after  extensive 
drying)  during  a  heavy  check.  The 
commenter  asks  how  it  should  explain 
to  its  mechanics  that  they  have  to 
replace  wet  blankets  because  of  a  fire 
hazard. 

The  FAA  infers  from  this  comment 
that  the  wet  blankets  are  a  result  of  the 
atmospheric  conditions  in  which  the 
airplane  is  being  operated  or  a  result  of 
moisture  accumulation  in  the  belly  of 


the  fuselage.  As  discussed  above,  the 
FAA  has  identified  an  unsafe  condition 
on  the  affected  airplanes  that  needs  to 
be  corrected.  As  addressed  in  the 
preambles  of  th,?  NPRM's.  the  FAA  has 
received  reports  of  a  number  of  in-night 
and  ground  fires  on  in-service  airplanes 
manufactured  with  insulation  blankets 
covered  with  MPET,  which  can  cause 
fire  to  spread  from  a  small  ignition 
source  such  as  electrical  arcing  or 
sparking.  The  fact  that  insulation 
material  itself  may  be  wet  may  not 
prevent  the  MPET  film  material  from 
propagating  the  fire  to  other 
combustible  materials  and  causing  a 
larger  fire. 

One  commenter  states  that  the 
wording  "otherwise  harmless  electrical 
arcs  "  in  the  Summary  section  in  the 
preamble  of  the  proposed  AD's  is 
misleading  and  requests  that  this 
wording  be  removed.  The  commenter 
reports  that  there  has  never  been  any 
Maintenance  Steering  Group  (MSG)  3 
testing  on  airplane  wiring,  and  that  no 
one  other  than  the  FAA  has  even 
evaluated  the  problems  associated  with 
momentary  meta]-to-metal  contact  of 
wires.  In  addition,  the  FAA  has  never 
evaluated  the  effects  of  spurious  signals 
emitted  from  degraded  wires  that  can 
affect  flight  control  surfaces,  autopilots, 
rudders,  etc. 

The  FAA  does  not  concur  with  the 
commenter's  request  to  revise  the 
Summary  section  of  the  AD's.  The  term 
"otherwise  harmless  arcs"  refers  to  an 
electrical  arc  that,  on  insulation  films 
other  than  MPET,  would  not  propagate 
a  fire.  In  this  case,  the  effect  of  the  arc 
is  negligible.  In  the  case  of  MPET,  an 
uncontrolled  fire  could  develop.  The 
FAA  points  out  that  these  AD's  do  not 
address  the  aging  wiring  issues  that  can 
affect  various  systems.  As  discussed  in 
the  preamble  of  the  NPRM's,  the  FAA  is 
continuing  to  investigate  various  wiring 
problems  on  certain  airplanes.  In 
addition,  the  Aging  System  Task  Force 
(ASTF)  is  continuing  to  investigate  the 
need  for  specific  aging  wiring 
inspections  and  tests,  as  well  as  the 
potential  effect  on  systems  from 
degraded  wiring.  The  actions  required 
by  this  AD  only  address  the  identified 
unsafe  condition  {i.e..  insulation 
blankets  constructed  of  MPET).  The 
FAA  may  consider  additional 
rulemaking  actions  to  address  any  other 
identified  unsafe  condition. 

Risk  Assessment 

Several  commenters  state  that,  in 
concert  with  the  scheduled  prototyping, 
a  thorough  risk  assessment  should  be 
accomplished,  particularly  on  the 
effects  of  replacing  insulation  blankets 
on  the  electrical  (including  wiring, 


cables,  and  installations),  hydraulir .  and 
mechanical  systems.  C3ne  commenter 
states  that  the  risk  assessment  must  be 
taken  into  account  when  mandating  the 
scope  and  compliance  of  the  proposed 
.AD's.  Several  commenters  state  that  a 
risk  assessment  is  needed  to  determine 
whether  areas  exist  where  the  risks 
associated  with  the  replacement  of 
MPET  insulation  blankets  outweigh  the 
benefits  of  replacing  them.  Risks 
inherent  with  disturbing  airplane  wiring 
and  other  permanently  installed 
systems,  particularly  on  the  scale 
contemplated  by  the  proposed  AD's,  are 
of  primary  concern.  This  and  other 
related  risks  should  be  addressed  using 
a  structured  method  that  considers  the 
characteristics  of  MPET  and  alternative 
films,  design  and  operation  of  overlving 
systems,  susceptibility  of  those  systems 
to  damage  during  the  replacement  of 
insulation  under  proposed  methods, 
and  likely  effects  of  any  damage  to  those 
systems.  One  commenter  states  that  the 
proposed  AD's  are  not  supported  by 
such  an  analysis. 

The  FAA  does  not  concur  that  a 
formal  risk  assessment  is  necessary.  If 
accomplished  properly,  the  replacement 
required  by  this  AT)  will  not  disrupt 
wiring  in  such  a  wav  as  to  adverselv 
affect  safety.  Generally,  the  prototype 
exercises  demonstrated  that  the  required 
replacement  can  be  accomplished 
safely.  In  addition.  Boeing  is  revising 
the  referenced  service  bulletins  to 
provide  additional  guidance  on 
techniques  to  ensure  safe  replacements 
The  primary  reason  for  providing  an  . 
extended  compliance  time  for  this  AD. 
as  discussed  under  the  next  heading,  is 
to  ensure  that  operators  have  adequate 
time  to  accomplish  the  replacements 
properly.  On  the  other  hand.  MPET 
insulation  blankets  have  been  shown  to 
create  an  unsafe  condition  that  must  be 
corrected.  Furthermore,  the  FAA  will 
require  any  op'='rator/modifier  that 
develops  its  own  installation  data  to 
include  specific  instructions  to  ensure 
that  any  displaced  wires,  svstems.  and 
installations  are  in  an  airworthy 
condition  after  accomplishment  of  the 
required  replacement.  The  FAA  will 
monitor  these  areas  of  concern  during 
the  accomplishment  of  the  insulation 
blanket  installations.  Finally,  if 
operators  can  show  that  removal  and 
replacement  of  MPET  insulation 
blankets  in  certain  areas  of  an  airplane 
will  create  a  greater  risk  of  an  unsafe 
condition  than  leaving  the  MPET 
blankets  in  place,  the  FAA  will  consider 
requests  that  provide  an  acceptable  level 
of  safety  under  the  provision  of 
paragraph  (e)  of  the  final  rule.  Any 
request  to  leave  MPET  insulation 
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hiankfits  instdllod  in  an  airplane  must 
providt!  justification  that  the  identified 
unsafe  condition  has  been  minimized 
and  that  an  acceptable  level  of  safety  is 
maintained. 

One  commenter  states  that  the 
proposed  AD's  should  be  rewritten  to 
limit  the  blanket  replacement  to  areas  of 
high  risk,  or  conversely,  retain  existing 
blankets  in  areas  with  no  wiring  or  with 
wiring  deemed  to  pose  little  or  no 
hazard. 

The  FAA  does  not  concur.  No 
technical  justification,  criteria,  or  data 
were  submitted  to  support  the 
commenter's  request.  Potential  ignition 
sources  exist  throughout  the  airplane 
and  insulation  blankets  constructed  of 
MPET  film  material  are  located 
throughout  the  airplane.  It  is.  therefore, 
extremely  difficult  to  identify  high  risk 
areas  and  areas  of  little  or  no  risk.  The 
FAA  finds  that  MPET  insulation 
blankets  in  all  areas  of  the  affected 
airplanes  must  be  addressed. 

One  commenter  states  that  the 
requirements  of  the  proposed  AD's 
should  be  recast  into  phases  so  as  to 
first  respond  across  the  worldwide  fleet 
of  affected  airplanes  to  the  areas  of 
highest  perceived  risk.  Thereafter,  the 
areas  of  lesser  perceived  risk  can  be 
dealt  with  at  a  more  appropriate  pace. 
Targeting  the  highest  perceived  risk 
areas  of  the  worldwide  fleet  of  affected 
airplanes  first  would  provide  the 
greatest  decrease  in  risk  across  the  fleet 
most  quickly  This  approach  also  would 
make  the  b*)st  use  of  limited  resowrc:HS. 
lessen  the  substantial  adverse  impact  to 
the  traveling  public:  of  excessive  fleet 
groundings,  and  somewhat  reduce  the 
substantial  tHiononiii  burden  to  the 
airlines. 

The  FAA  does  not  <:oiu  ur  with  the 
commenter's  statement  that  the 
recjuirements  of  the  final  rule  should  be 
recast  into  phases   .-Xs  discussed  above 
under  the  heading  "Unsafe  Condition." 
potential  ignition  sources  exist  in  many 
areas  of  the  affected  ,  irplanes   It  is 
difficult  to  ulcntifv  h.^ii  risk  areas  and 
areas  of  little  or  no  risk.  Therefore,  the 
FAA  finds  that  MFKT  insulation 
bl<inkefs  in  all  are, is  of  the  .iffec  tt'd 
.urjilanes  must  bt-  replai  ed   With  the 
(  hange  in  the  (  oiupliaiK  e  tune  frniii  4 
to  5  years  in  this  .\U.  t-.xci'ssive  fleet 
grounding  should  not  take  place. 
.^de{Hlate  ma.iitenaiK  e  fai  ilities  .ire 
available  tn  (  iMiipleIc  this  a(  tiun  uithiii 
the  re(iuirfii  tune  period. 

Compliance  Time  for  Propoited 
Repla<:ement  of  MPPT  Insulation 
Blankets 

.Scver.il  (  onimeiileis  reijuest  til, it  \\w 
( ompliance  time  for  .ii.coinplishing  the 
proposed  replacement  of  the  MPKT 


insulation  blankets  be  extended  from 
the  proposed  4  years  to  a  range  of  5 
years  to  8  years  The  commenters  state 
that  such  an  extension  will  allow  the 
replacement  to  be  accomplished  during 
a  regularly  scheduled  'U"  check  or 
heavy  maintenance  visit,  thereby 
eliminating  any  additional  expenses 
that  would  be  associated  with  special 
scheduling.  The  commenters  express  a 
concern  about  the  availability  of 
facilities  and  trained  personnel,  either 
domestically  or  offshore,  to  accomplish 
tasks  of  this  magnitude. 

One  commenter  states  that 
maintenance  planning  can  only  be  done 
effedively  once  all  details  of  the  work 
to  be  accomplished  and  all  downtimes 
needed  to  perform  the  work  are  known 
in  detail  Therefore,  the  compliance 
time  should  only  start  once  all  these 
details  have  been  clarified. 

One  commenter  states  that  the 
proposed  AD's  do  not  provide  sufficient 
time  for  accomplishment  of  the 
prototyping  effort.  Wholesale  removal  or 
relocation  of  wiring  not  designed  for 
removal  in  areas  where  access  is 
difficult  can  lead  to  incidental  damage 
even  with  the  best  maintenance 
practices.  Given  the  problems  of  access, 
multiple  blanket  sections  will  now  be 
required  in  many  fuselage  areas  to 
replace  a  single  original  blanket  This 
will  lead  to  new  designs,  templates,  and 
part  numbers.  The  commenter 
concludes  that  this  cannot  happen  in  an 
orderly  fashion  without  completing  a 
prototyping  effort  on  at  least  one 
airplane 

The  FAA  concurs  that  an  extension  to 
the  compliance  time  is  warranted  The 
P'AA's  intent  was  that  the  replacement 
be  conducted  during  a  regultulv 
scheduled  maintenance  \isit  for  the 
majority  of  the  affected  fleet,  when  the 
airplanes  would  be  loi:ated  <if  a  base 
where  special  equipment  and  trained 
personnel  would  be  readily  available,  if 
necessary  Based  on  the  informati(m 
supplied  by  the  commenters,  the  FAA 
now  rfHognizes  that  5  years  corresponds 
more  closely  to  an  interval 
representative  of  most  of  the  affected 
operators'  normal  maintcn.uK  e 
.s<:hedules  The  FAA  finds  thrit  a  4-\('ar 
(dinpliaiK  e  tiiiic  wiiuld  li.ivc  <i 
signitii  .lilt  iinpac  t  mi  scheduling  and 
cost  and  might  result  in  hurried 
ai  romplishnient  of  the  recjuired 
repl.K  cmeiit,  which  (  nuld  result  in 
potential  damage  to  associated  wiring. 
This  decision  is  supported  by 
experience  from  the  prototype 
inst,dlations.  which  demonstr.ifed  that 
the  required  replacement  proc  edures  are 
complex  in  some  areas,  and  that 
adequate  time  and  facilities  are 
nc!ci!ssary  to  ensure  that  they  are 


completed  safely  and  correctly 
Paragraphs  (a)  and  (c)  of  the  final  rule 
have  been  revi.sed  to  reflect  a 
compliance  time  of  5  years.  The  FAA 
does  not  consider  that  this  extension 
will  adversely  affect  safety. 

One  commenter  supports  the 
proposed  4-year  compliance  time  for 
accomplishing  the  proposed 
replacement  of  the  MPET  insulation 
blankets.  The  commenter  states  that, 
while  some  operators  feel  it  is  not  a 
practical  time  period,  the  proposed 
compliance  time  is  reasonable  and 
practical  to  retrofit  all  of  the  affected 
airplanes,  utilizing  airline  and  third 
party  maintenance  facilities.  The 
commenter  also  states  that  it  and  other 
materials  manufacturers  are  fully 
prepared  and  have  the  capacity  to 
support  this  effort.  Another  commenter 
states  that  the  proposed  4-year 
compliance  time  is  a  very  generous 
allotment  of  time  and  would  not  want 
to  see  the  proposed  AD's  delayed  any 
further. 

The  commenters  did  not  provide  any 
data  to  support  their  position.  For  the 
reasons  described  previously,  the  FAA 
finds  that  a  5-year  compliance  time  is 
reasonable  and  practical  to  retrofit  all  of 
the  affected  airplanes  rather  than  the  4- 
year  compliance  time  proposed  by  the 
original  NPRM  and  supplemental 
NPRM. 

Two  commenters  request  that  the 
compliance  time  for  accomplishing  the 
proposed  replacement  be  shortened. 
One  commenter  states  that  the  proposed 
compliance  time  of  4  years  is  too 
lengthy  given  the  fire  hazard  introduced 
by  MPET  insulation  blankets.  The 
second  commenter  states  that  quicker 
action  is  necessary  if  the  conditions  of 
the  wiring  on  affected  airplanes  are 
anything  like  what  was  discovered  in 
the  737's  emergency  grounding  issue  of 
May  98.  wires  found  damaged  on  the 
.Space  Shuttle!  Columbia,  or  numerous 
instances  of  wire  insulation  failure 
c^oming  out  of  the  Aging  Transport 
Systems  Rulemaking  .■\dvisor\' 
Committee  (ATSRAC)/ASTF 
inspections  (15  ser\'ice  bulletins 
upgraded  to  alert  status  on  Model  MD- 
1 1  series  airplanes  alone)  or  alert  service 
bulletins  on  the  727's. 

The  FA^\  does  not  cuncrur  with  the 
commenters  request  to  shorten  the 
compliance  time.  As  di.scussed 
[ireviously.  the  FAA  considered  the 
safety  implications,  parts  availability, 
and  normal  maintenance  schedules  for 
timely  acxomplishment  of  replacement 
of  the  MPET  insulation  blankets.  In 
consideraticm  of  all  of  these  factors,  the 
FAA  determined  that  the  crompliance 
time,  as  revised,  represents  an 
appropriate  interval  in  which 
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replacement  of  the  MPET  insulation 
blankets  can  be  accomplished  in  a 
timely  manner  within  the  fleet  and  still 
maintain  an  adequate  level  of  safety. 
The  FAA  encourages  operators  to 
accomplish  this  modification  as  soon  as 
possible.  The  commenter  points  out 
several  incidents  associated  with 
airplane  wiring.  The  FAA  is  addressing 
these  issues  as  they  are  identified.  The 
commenter  is  correct  that  these  wiring 
incidents  are  the  focus  of  ATSRAC  and 
ASTF  activity.  However,  these  wiring 
issues  are  not  the  subject  of  this  AD. 

One  commenter  requests  that  the  FAA 
consider  a  4-year  compliance  time  to 
accomplish  the  proposed  replacement 
only  in  areas  that  are  readily  accessible 
(i.e.,  areas  where  extraordinary  means 
are  not  required  to  gain  access).  The 
MPET  insulation  blankets  for  certain 
defined  areas  of  the  cockpit  and 
electronics  bay(s)  should  not  be 
replaced  or  should  be  replaced  when 
those  areas  are  made  accessible.  The 
commenter  states  that  replacement  of  98 
percent  of  the  insulation  on  the  affected 
airplanes  will  provide  an  equivalent 
level  of  safety  to  those  airplanes  not 
affected  by  the  proposed  AD's. 
Considerable  time  will  have  to  be  added 
to  the  proposed  compliance  time  to 
accommodate  a  complete  replacement 
without  forcing  some  airplanes  to  be 
grounded  due  to  lack  of  maintenance 
capacity. 

The  FAA  does  not  concur  with  the 
commenter's  request  to  require  a 
compliance  time  of  4  years  only  for 
replacement  areas  that  are  readily 
accessible.  Although  the  prototype 
installations  have  shown  that 
accomplishment  of  the  required 
replacement  in  the  cockpit  and 
electronic  compartment  is  physically 
challenging,  potential  ignition  sources 
and  the  identified  unsafe  condition  exist 
in  areas  that  are  not  readily  accessible. 
Therefore,  the  FAA  finds  that  MPET 
insulation  blaidcets  in  all  areas  of  the 
affected  airplanes  must  be  replaced. 
However,  as  discussed  previously,  the 
FAA  has  extended  the  compliance  time 
for  the  required  replacement  from  4 
years  to  5  years.  While  not  intended  to 
address  the  issue  of  inaccessible  areas, 
the  extension  of  the  compliance  time  by 
one  year  should  help  alleviate  the 
concern  for  grounding  of  airplanes  due 
to  lack  of  maintenance  capacity. 

Two  commenters  request  that  the 
FAA  ensure  that  sufficient  insulation 
material  of  appropriate  quality  is 
available.  Supply  shortages  could  create 
conditions  in  which  the  work  needs  to 
be  performed  under  time  pressure.  One 
commenter  notes  that  there  is  only  one 
blanket  covering  material  that  is 
currently  approved,  and  only  one 


qualified  test  apparatus  available  for 
operators  to  perform  American  Society 
for  Testing  and  Materials  (ASTM)  E648 
tests  on  other  products.  The  commenter 
also  notes  that  the  airplane 
manufacturer  has  stated  that  it  has  only 
one  qualified  supplier  for  manufactured 
blankets.  The  commenter  is  uncertain  if 
the  blanket  manufacturer  can  meet 
replacement  demands  within  the 
proposed  4-year  compliance  time. 
Furthermore,  the  commenter  states  that 
there  are  no  dimensioned  drawings 
available  to  14  CFR  part  121  operators 
who  might  plan  to  fabricate  their  own 
blankets.  Templates  must  be  plotted  and 
obtained  from  the  airplane 
manufacturer,  which  is  a  time 
consuming  process. 

Various  insulation  blanket  material 
suppliers  state  that  there  is  no  cause  for 
concern  over  the  availability  of  the 
materials  specified  in  the  proposed 
AD's.  Metallized  Tedlar™  (i.e., 
polyvinylfluoride),  polyimide  film, 
TedlarTM  and  polyimide  tapes,  and 
fiberglass  are  abundant  and  are  readily 
accessible  to  support  all  retrofit 
requirements. 

The  FAA  has  assessed  the  availability 
of  materials  required  by  this  AD  and  has 
determined  that  required  materials  and 
manufacturing  sources  should  be 
available  for  modification  of  the  U.S. 
fleet  within  the  5-year  compliance  time. 
The  FAA  encourages  operators  to 
review  their  airplanes  to  assess  their 
individual  needs  for  materials  and  plan 
accordingly.  The  FAA  anticipates  that 
operators  will  accomplish  the 
requirements  of  this  AD  at  the  earliest 
practicable  maintenance  opportunity  to 
lessen  the  burden  toward  the  end  of  the 
compliance  time.  In  addition,  the 
airplane  manufacturer  is  preparing 
installation  kits  that  can  be  utilized  to 
accomplish  the  required  replacement. 
Also,  operators  and  modifiers  have 
developed  and  are  continuing  to 
develop  their  own  data  (templates  and 
drawings)  to  accomplish  this  required 
replacement.  While  this  may  be  a  time 
consuming  process  for  some,  it  can  be 
accomplished. 

Inadequate  Procedures  and  Information 
in  Referenced  Service  Bulletins 

Several  commenters  state  that  the 
replacement  procedures  and 
information  specified  in  the  referenced 
service  bulletins  (i.e..  McDonnell 
Douglas  Service  Bulletins  MD-90-25- 
015,  Revision  01,  dated  November  5, 
1997:  MD80-25-355,  Revision  01.  dated 
November  5,  1997:  DClO-25-368,  dated 
October  31.  1997:  and  MDl  1-25-200, 
Revision  01,  dated  March  20,  1998)  are 
inadequate  for  reasons  discussed  below. 


Several  commenters  state  that  the 
Accomplishment  Instructions  of  the 
referenced  service  bulletins  address  the 
fabrication  of  insulation  blankets  but 
provide  no  instructions  for  installation. 
Detailed  instructions  for  installation  are 
essential  to  avoid  risks  during 
installation,  particularly  in  crucial  areas 
where  wiring  or  other  systems  are 
densely  concentrated.  Damage  to 
installed  systems  can  result  in  latent 
failures  of  critical  flight  systems  and 
generation  of  electrical  ignition  sources. 
The  unprecedented  scope  of  the  work 
involved  in  moving  and  replacing  wires 
and  systems,  and  the  fact  that  nothing 
similar  has  ever  been  attempted, 
introduce  a  new  and  unquantified 
amount  of  risk. 

One  commenter  states  that  Boeing  has 
acknowledged  that  instructions  to 
remove  and  reinstall  some  equipment 
racks  and  related  structures,  which  are 
necessary  to  accomplish  the  proposed 
replacement,  do  not  exist  in  current 
maintenance  documents  and  w'ill  need 
to  be  developed.  Specific  aspects  of  the 
proposed  replacement  are  beyond  the 
scope  of  any  currently  authorized 
maintenance  procedures.  The  members 
of  the  Boeing  Recovery  and 
Modification  (RAM)  Team  are  the  only 
personnel  trained  and  authorized  to 
disassemble  and  reassemble  certain 
critical  areas.  Several  commenters  state 
that  Boeing  is  planning  to  issue  revised 
service  bulletins  around  June  2000.  One 
commenter  states  that  Boeing  should 
issue  detailed  service  bulletins  to  cover 
the  scope  of  the  NPRM's  and  all  related 
test  criteria  and  requirements  associated 
with  insulation  blanket  replacement  and 
removal/installation  of  associated 
equipment/components.  One 
commenter  states  that  the  service 
bulletins  should  be  revised  to  include 
the  above  information. 

The  FAA  acknowledges  that  the 
instructions  appear  to  be  generic, 
without  reference  to  specific  locations 
in  the  airplane.  However,  it  is  still 
possible  to  complete  the  replacement 
required  by  this  AD  by  developing  the 
necessary  installation  data  in 
conjunction  with  existing  maintenance 
procedures.  Since  the  issuance  of  the 
NPRM's,  the  manufacturer,  in 
conjunction  with  operators,  has 
completed  prototype  installations. 
Based  on  the  results  of  the  prototype, 
the  manufacturer  is  developing 
revisions  to  the  referenced  service 
bulletins  that  will  contain  additional 
installation  information  and 
instructions.  These  revised  service 
bulletins  are  scheduled  for  completion 
in  June  2000.  Any  new  or  revised 
service  bulletins  will  contain 
procedures  to  maintain/test  the  integrity 
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of  the  wiring  after  .u coniplishment  fif 
the  rt^pl.ict'mtMit  i)f  <inv  MF'KT  insulation 
blanket.  The  FAA  i.s  planning  to  roviow 
and  approve  the  revised  .service 
bulletins  under  the  AMOd  provision  of 
paragraph  (e)  of  the  final  rule. 

In  addition,  the  FAA  is  aware  that 
c:ertain  operators  and  modifiers  are 
developing  their  own  installation  data. 
The  FAA  mav  approve  requests  for  an 
AM()(i  under  the  provisions  of 
paragraph  (e)  of  this  AD  if  sufficient 
data  are  submitted  to  substantiate  that 
such  a  design  c;hange  would  provide  an 
acceptable  level  of  safetv 

The  P'AA  does  not  concur  with  the 
commenter  that  the  members  of  the 
Boeing  RAM  team  are  the  only 
personnel  that  can  address  certain  areas 
of  the  airplane  The  FAA  finds  that 
many  operators  have  the  e.<pertise  to 
accomplish  the  required  replacement.  In 
addition,  Boeing  intends  to  include  the 
necessary  instructions  in  the  revised 
servic:e  bulletins. 

Several  commenters  state  thai  the 
referenced  ser\'ic;e  bulletins  not  only 
refer  to  materials  tested  in  accordance 
with  Standard  Test  Method  ASTM  EH4H 
and  approved  by  the  FAA  as  a  method 
of  compliance  with  the  requirements  of 
the  proposed  AI),  but  also  refer  to 
materials  that  do  not  meet  the  new 
requirements  Moreover,  other  materials 
acceptable  for  c:omplianc:e  with  the 
requirements  of  the  proposed  AI)  are 
not  listed  in  the  ref«;ninc:ed  service 
bulletins 

The  FAA  c:onc  urs  that  th»^  n'ferenccd 
servic:e  bulletins  refer  to  materials  that 
do  not  meet  the  reciuirc'inents  of  this 
AD.  When  the  referenc:ed  servic:e 
bulletins  specified  in  the  NPRM's  were 
issutfd  in  1997.  the  insulation  blanket 
film  material  listed  in  those  service 
bulletins  were  cionsidered  acceptable  for 
installation.  Sinc;e  the?  issuance  of  those 
servic:e  bulletins,  however,  only  one  of 
the  two  metalliztid  Tedlar'^'  c:overs 
spec:ified  in  the  reft!renc;ed  service 
bulletins  has  been  demonstrated  to  be 
acceptable  for  c:ompliance  with  th»' 
replacement  rec]uirements  of  paragraph 
(c)  of  this  AD  (as  indic:ated  in  N(  )TK  4 
of  the  AD)  bas(!d  on  flainmabilitv  tt^sting 
using  the  criteria  specified  in  the  final 
rule.  The  reviseci  servic:e  bulletins  will 
only  list  material  that  has  been 
approved  bv  the  h'.W   I  Inder  the 
provisions  of  paragraph  (c  )  of  this  AD. 
tht?  FAA  inav  apjirovt;  other  film 
material  that  is  shown  to  meet  the 
flammabilitv  test  method  specified  in 
the  final  rule   Also,  under  the 
provisions  of  paragraph  (e)  of  this  AD. 
the  FAA  mav  approve  rec)iiests  for 
approv.d  of  an  AMOC  for  insulation 
blankets  other  than  those  spec  ifitsd  in 
the  service  bulletins  referenc:ed  in  fht? 


final  rule  that  are  shown  to  me«^t  the 
flammabilify  test  method  specified  in 
the!  final  rule  and  all  other  airworthiness 
regulations 

St!veral  c:ommenters  state  that,  due  to 
age,  identification  stamps  on  the  MPET 
insulation  blankets  may  be  unreadable 
The  reft'renced  service  bulletins  are 
missing  instructions  for  determining 
whether  suc:h  blankets  are  constructed 
of  MPET 

Although  the  referenced  service 
bulletins  are  missing  instructicjns  for 
determining  whether  insulation 
blankets  are  constructed  of  MPET,  the 
FAA  finds  that  such  a  determination 
can  be  made  without  such  instructions. 
MPET  insulation  blankets  are  extremely 
shiny  when  cc)mparc?d  to  all  other 
insulation  blanket  c:over  material,  and 
c;an  be  readily  recognized  by  trained 
maintenance  personnel.  It  is  also 
possible  to  use  known  MPET  material  as 
a  comparison  sample  to  assist  in  the 
identification  should  the  markings  not 
b(!  readable.  Paragraph  (a)  of  the  final 
rule  has  been  revised  to  clarify  the 
method  of  identifying  MPET.  MPET 
insulation  blankets  c:an  be  identified  by 
the  following  markings:  (1)  DMS  2072. 
Type  2.  Class  1,  Grade  A;  (2)  DMS  2072. 
Type  2.  Class  1.  or  (:))  DMS  1996,  Type 
1   The  FAA  has  revised  NOTE  2  of  the 
final  rule  to  c:larify  these  markings 

.Several  commenters  state  that  the 
referenced  service  bulletins  specify-  the 
least  effective  method  for  the  fabrication 
of  new  insulation  blankets  Few 
operators  are  equipped  or  have  the 
capability  or  capacity  to  manufacture 
their  own  blankets.  Four  sources  of 
insulation  blankets  were  evaluated  in 
lechnic:al  meetings  with  the 
manufacturer.  Of  these  four  sources, 
operators  viewed  blankets  provided  in 
kits  by  the  manufacturer  as  the  most 
efficient  and  practic:al  Such  kits  would 
facilitate  the  earliest  completion  date  of 
a  replacrement  program,  would  pre.serve 
tht!  thermoacoustic  c;harac:teristics  of 
insulation  systems  and  cc?rtificated 
configuration  of  affecrted  airplanes,  and 
can  be  supported  according  to  the 
manufacturcT  In  addition,  no 
dimensional  blanket  drawings  and 
templates  for  making  the  blankets  are 
available. 

-Mthough  the  method  for  fabrication 
of  new  insulation  blankets  specified  in 
the  referenc:eci  servic;e  bulletins  mav  not 
be  the  most  efficient  method  for  the 
commenters.  the  F.\A  finds  that  it  is 
possible  to  develop  the  necessary  data 
to  manufacture  blankets  in  accordance 
with  the  instructions  of  the  referenced 
service  bulletins  The  FAA  is  aware  that 
Hoeing  is  developing  replac;ement  kits. 
The  informaticjn  necessary  to  purchase 
these  kits  will  be  included  in  the 


revised  .service  bulletins  (as  di.scussed 
previously).  However,  the  revised 
service  bulletins  are  not  scheduled  to  be 
completed  until  lune  2000.  The  FAA 
has  decided  not  to  delay  this  action  in 
anticipation  of  the  service  bulletins, 
since  the  release  date  is  not  absolute 
and  this  action  is  necessary'  to  address 
an  identified  un.safe  condition. 
Therefore,  the  FAA  may  approve 
requests  for  an  AMOC  under  the 
provisions  of  paragraph  (e)  of  this  AD 
once  the  revised  bulletins  are  issued 

In  addition,  the  FAA  acknciwledges 
that  templates  may  not  be  available  for 
operators  to  make  new  insulation 
blankets.  However,  the  rtjferenced 
service  bulletins  do  describe  procedures 
for  removing  the  subject  insulation 
blankets  and  using  those  blankets  as 
templates  for  making  new  insulation 
blankets.  While  some  operators  may  not 
be  equipped  or  may  decide  not  to 
manufacture  the  replacement  blankets, 
there  are  adequate  resources  available  in 
the  industry  to  accomplish  the 
manufacturing. 

Several  commenters  state  that  the 
referenced  service  bulletins  provide  no 
labor  estimates.  One  commenter  states 
that  it  is  not  aware  of  any  large  transport 
category-  airplane  that  has  been  removed 
from  service,  has  had  its  insulation 
replaced,  and  has  been  returned  to 
service.  This  lack  of  experience  and 
labor  estimates  from  the  manufacturer 
would  impair  the  planning  required  of 
operators  and  their  ability  to  provide 
accurate  comments  to  the  proposed 
ADs. 

The  FAA  does  not  concur.  The  FAA 
acknowledges  that  the  referenced 
service  bulletins  do  not  provide  labor 
estimates.  However,  as  indicated  under 
the  heading  "Regulatory  Evaluation 
Summary"  in  the  preamble  of  the 
NPRM's  and  supplemental  NPRM's,  a 
Preliminary  Cost  Analysis  and  Initial 
Regulaton.-  Flexibility  Analysis  to 
determine  the  regulatory-  impacts  of  the 
proposed  ADs  were  included  in  the 
Rules  Docket  No.s  99-NM-161-AD  and 
99-NM-162-AD  A  summary-  of  those 
analyses  was  contained  under  that  same 
heading  in  the  preamble  of  the  NPRM's 
and  supplemental  NPRM's.  In  addition, 
the  manufacturer,  operators,  and 
modifiers  have  developed  estimates 
based  on  the  prototype  installations 
completed  to  date.  (The  FAA  discusses 
the  comments  to  the  cost  estimate  of  the 
proposed  ADs  in  more  detail,  below, 
under  the  heading  "Regulatory- 
Evaluation  Summary' .") 

In  response  to  the  original  NPRM's. 
several  commenters  state  that  the 
manufacturer  has  indic.ated  that  the 
airplane  effectivity  in  the  referenced 
service  bulletins  is  currently  being  re- 
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evaluated  and  may  be  revised 
substantially.  This  lack  of  accurate 
airplane  effectivity  also  would  impair 
the  planning  required  of  operators  and 
their  ability  to  provide  accurate 
comments. 

The  FAA  concurs  that  the  effectivity 
listed  in  the  service  bulletins  is  not 
correct.  As  indicated  under  the  heading 
"Differences  Between  the  Proposed  AD 
and  Service  Bulletins"  in  the  preamble 
of  the  NPRM's,  the  FAA  realizes  that  the 
effectivity  listing  of  the  referenced 
ser\-ice  bulletins  not  only  includes 
airplanes  manufactured  with  MPET 
insulation  blankets,  but  airplanes 
equipped  with  other  materials  that  are 
much  more  difficult  to  ignite  than 
MPET.  The  FAA  has  determined  that 
only  airplanes  manufactured  with 
MPET  insulation  blankets  are  subject  to 
the  identified  unsafe  condition. 
Therefore,  paragraph  (a)  of  the  AD's 
requires  that  a  determination  be  made  of 
whether,  and  at  what  locations,  MPET 
insulation  blankets  are  installed.  In 
addition,  the  applicability  specified  in 
the  final  rules,  based  on  the 
supplemental  NPRM's,  includes  fewer 
airplanes  than  specified  in  the  service 
bulletins.  In  addition,  the  applicability 
statement  of  the  final  rule.  Rules  Docket 
No.  99-NM-162-AD,  has  been  revised  to 
clarify  the  airplanes  that  are  subject  to 
the  icientified  unsafe  condition,  which 
is  discussed  below,  under  the  heading 
"Revise  Applicability  of  Proposed  AD.  " 

Several  commenters  state  that  some 
accessibility  issues  have  not  been 
addressed.  One  commenter  requests  that 
the  removal/replacement  requirements 
be  re-evaluated  to  exclude  replacement 
insulation  blankets  in  those 
"inaccessible  places"  of  the  airplanes. 
Three  to  four  percent  of  the  MPET 
insulation  blankets  are  buried  beneath 
structure  and  wiring  in  areas  like  the 
electrical  and  equipment  (EE)  bay  and 
the  flight  deck  and  will  require  as  much 
as  70  percent  of  the  total  man  hours  to 
replace. 

The  FAA  does  not  concur  that 
replacement  of  MPET  insulation 
blankets  should  not  be  required  in 
"inaccessible"  areas.  The  areas 
identified  by  the  commenters  (i.e.,  the 
EE  bay  and  flight  deck)  are  areas  where 
potential  ignition  sources  (i.e.,  electrical 
arcing)  are  likely  to  exist  and  are. 
therefore,  susceptible  to  the  identified 
unsafe  condition.  During  the  prototype 
exercises  and  subsequent  inspections  of 
the  EE  bay  and  flight  deck,  the  FAA 
learned  that  most  Model  DC-9-80  and 
MD-90-30  series  airplanes  do  not  have 
MPET  insulation  blaixkets  in  these  areas. 
It  is,  however,  the  operator's 
responsibility,  as  required  by  paragraph 
(a)  of  this  AD,  to  determine  whether. 


and  at  what  locations,  MPET  insulation 
blankets  are  installed  in  each  airplane. 
Therefore,  contrary  to  the  commenters' 
assertion,  the  total  labor  costs  associated 
w-ith  replacement  of  the  MPET 
insulation  blankets  in  the  EE  bay  and 
flight  deck  will  not  be  the  most 
significant  portion  of  the  total  cost  of 
the  AD. 

One  commenter  requests  that  the  FAA 
revise  the  proposed  AD  to  incorporate 
specific  references  to  industry  guidance 
material  on  wire  inspection  and 
disturbance.  As  a  minimum,  such 
references  should  include  Advisori' 
Circular  25-16.  "Electrical  Fault  and 
Fire  Protection  and  Prevention.  " 

The  FAA  does  not  concur.  Operators 
and  modifiers  should  be  aw-are  of  the 
existing  guidance  and  the  revised 
service  bulletin  instructions  (discussed 
above),  which,  based  on  the  prototyping 
that  has  been  accomplished,  will  specify' 
wiring  inspection  information  that  may 
be  needed. 

One  commenter  requests  that  the  FAA 
develop  and  require  post-modification 
wiring  inspections  to  verify  the  integrity 
of  the  wiring  insulation.  The  FAA 
concurs  that  any  damage  done  to  wiring 
or  other  components  in  the  course  of  the 
required  replacement  needs  to  be 
corrected.  In  fact,  if  maintenance 
personnel  are  aware  of  damage,  whether 
or  not  caused  by  replacement  of  the 
MPET  insulation  blankets,  they  are 
obligated  to  document  it  and  initiate 
appropriate  corrective  action.  Operators 
are  required  by  14  CFR  parts  91.  121, 
and  135  to  maintain  their  airplanes  in 
an  airworthy  condition  after  any 
alteration  or  repairs  are  made  to  the 
airplane.  Also,  based  on  the  prototy'ping 
that  has  been  accomplished,  the  revised 
service  bulletins  will  provide  any 
specific  wire  integrity  inspection  that 
may  be  needed.  Therefore,  no  change  to 
the  final  rule  is  necessary- 
Coordination  With  Wiring  AD's 

Several  commenters  state  that  they 
understand  that  other  NPRM's  are  in  the 
development  phases,  which  would 
require  inspection  of  airplane  wiring, 
and  would  deal  with  the  same  issues 
that  have  brought  about  the  subject 
proposed  AD's.  Some  of  these 
commenters  state  that  these  NPRM's 
should  not  be  developed,  mandated, 
and  undertaken  separately,  but  rather 
should  be  part  of  a  carefully  thought  out 
and  coordinated  process  and  program.  A 
properly  developed  plan  must  consider 
that  each  time  such  disruption  of 
airplane  wires/systems  takes  place, 
there  is  an  increasing  opportunity  for 
collateral  damage  to  those  wire/systems 
with  unknown  future  safety 
implications.  Such  a  plan  also  should 


recognize  that  the  insulation  proposed 
to  be  changed  is  not  really  the  source  of 
any  fire  problem  and  that  proper 
rectification  of  the  issues  being 
considered  might  better  lie  in  a  carefully 
thought  out  and  researched  wiring  AD. 
One  commenter  states  that  it  would  be 
efficient  to  combine  the  requirements  of 
the  proposed  AD's  with  the  wiring 
requirements  that  will  be  proposed 
soon.  One  commenter  states  that  Boeing 
is  developing  several  service  bulletins 
dedicated  to  the  inspection  and 
maintenance  of  airplane  wiring. 
However,  these  service  bulletins  will 
not  be  available  in  time  to  coincide  with 
the  insulation  blanket  replacement 
should  the  current  NPRM's.  with  their 
proposed  timing,  become  law. 

The  FAA  does  not  concur  that  .\Ds 
addressing  specific  unsafe  wiring 
conditions  should  necessarily  provide 
for  compliance  times  that  are  concurrent 
w-ith  this  AD.  In  some  cases,  the 
corrective  actions  for  those  unsafe 
conditions  are  simple  maintenance 
actions  that  can  be  accomplished 
quickly.  It  would  be  inappropriate  to 
allow  those  unsafe  conditions  to 
continue  during  the  extended 
compliance  time  allowed  by  this  AD. 
The  FAA  does  concur  that  any  AD's 
addressing  general  w-iring  inspections 
for  unsafe  conditions  would  be  best 
accomplished  in  conjunction  with  the 
replacement  of  MPET  insulation 
blankets  in  affected  areas.  Such 
coordinated  actions  would  certainly  be 
most  efficient  for  operators.  The  FAA 
does  not  concur  with  the  commenters' 
request  to  combine  the  requirements  of 
this  AD  with  any  proposed  actions  to 
address  general  wiring  issues.  Such 
action  may  delay  correction  of  the 
unsafe  condition  of  this  AD  by 
extending  the  compliance  time  further. 
The  FAA  will  take  into  consideration 
the  compliance  time  of  this  AD  in  any 
future  action  for  general  wiring 
inspection  to  minimize  the  duplication 
of  aircraft  downtime  associated  with 
accomplishing  the  actions  of  this  AD. 

Revise  Applicability  of  Proposed  AD 

One  commenter  notes  that  paragraph 
(a)  of  the  proposed  AD  states  "*   *    * 
determine  whether,  and  at  what 
locations,  insulation  blankets 
constructed  of  MPET  are  installed.  This 
determination  shall  be  made  in  a 
manner  approved  by  the  FAA.  "  The 
commenter  states  that  this  wording  is 
very  unclear  to  operators  and  that  the 
FAA  should  coordinate  with  Boeing  to 
determine  more  precisely  what  the 
applicable  airplanes  are. 

Based  on  the  commenters  statement 
that  "the  FAA  should  coordinate  with 
Boeing  to  determine  more  precisely 
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what  the  applicable  airplanes  are."  the 
FAA  finds  that  clarification  is 
necessary  After  inspecting  in-service 
airplanes,  the  FAA  has  determined  that 
all  affected  airplanes  may  nut  have 
MPET  insulation  blankets  throughout 
the  fuselage.  Some  airplanes  may  have 
ver>'  little  MPET  insulation  blankets 
installed  and  others  may  have  100 
percent  installed.  The  FAA  also  has 
determined  that,  based  on  the 
manufacturer's  records  alone,  it  is  not 
possible  to  determine  precisely  the 
configuration  of  each  individual 
airplane.  Therefore,  paragraph  (a)  of  the 
final  rule  requires  that  operators 
determine  whether,  and  at  what 
locations,  insulation  blankets 
constructed  of  MPET  are  installed.  If 
MPET  insulation  blankets  are  not 
installed,  no  further  action  is  required 
by  this  AD. 

The  manufacturer  states  that  it  is 
continuing  to  verify  the  actual  extent  of 
MPET-covered  insulation  on  airplanes 
delivered  from  the  factory  In  respf)nse 
to  the  original  NPRM's,  the 
manufacturer  states  that  additional 
Model  D(>^87  (MD-87),  IXl-lO,  and 
MID-11  series  airplanes,  and  KCI-lOA 
(military)  airplanes  need  to  be  included 
in  lhe<ipplicabilify  of  the  NPRM's,  and 
at  least  some  Model  DC  1-9  series 
airplanes  should  be  excluded.  When 
that  effort  is  complete,  the  manufacturer 
states  that  it  will  issue  new  service 
bulletin  information.  (Jne  commenter 
states  that  the  applicability  statement  of 
NPRM,  Rules  Docket  No  99-NM-162- 
AD,  is  incorrect.  The  commenter  states 
that  the  manufacturer  has  indicated  that 
MPET  insulation  blankets  were  used  on 
Model  D(;-10  series  airplanes,  fuselage 
numbers  359  through  381  inclusive,  and 
432  through  436  inclusive,  and  Model 
MD-11  series  airplanes,  fuselage 
numbers  447  through  602  inclusive  In 
addition,  MPET  insulation  blankets 
were  used  on  ducting  installed  in  Model 
MD-11  series  airplanes,  fuselage 
numbers  603  through  632  inclusive. 

The  FAA  acknowledges  that  the 
applicability  statement  of  the  original 
NPRM's  was  incorrect.  Following  the 
issuance  of  the  NPRM's.  the  FAA 
identified  additional  airplanes  that  were 
subject  to  the  identified  un.safe 
condition  and  issued  supplemental 
NPRM's  to  reopen  the  comment  period 
to  provide  additional  opportunity  for 
public  c:omment  The  applicability 
statement  of  the  supplemental  N'F'RM's 
included  the  fuselage  numbers  of  the 
airplanes  the  cuminenter  referred  to 
above. 

One  commenter  states  that  the 
applicability  statement  of  supplemental 
NPRM.  Rules  Docket  No.  99-NM-162- 
AD,  is  incomplete.  The  commenter 


notes  that  it  operates  four  Model  DC- 
10-15  series  airplanes,  three  of  which 
fall  within  fuselage  numbers  359 
through  632  inclusive  (j  e  .  fuselage 
numbers  362.  365.  and  374)  which  were 
manufactured  between  June  1981  and 
January  1982.  The  commenter  requests 
that  the  applicability  statement  of  the 
supplemental  NPRM  be  revisetl  to 
include  Model  DC",-1()-15  series 
airplanes.  The  FA.\  concurs  The 
applicability  statement  of  the  subject 
supplemental  NPRM  correctly 
references  the  specific  manufacturer's 
fuselage  numbers  of  all  affected 
airplanes,  including  those  fuselage 
numbers  for  Model  DC-10-15  series 
airplanes  Therefore,  the  FAA  finds  that 
it  is  necessary  to  revise  the  applicability 
statement  of  the  subject  final  rule  to 
include  all  affected  series  of  Model  DO 
10  airplanes,  specifically  Model  DCi-lO- 
lOF.  DC-1()-15,  and  DC-lO-tO  series 
airplanes 

One  commenter  requests  that  the 
applicability  of  NPRM,  Rules  Docket 
No  99-NM-161-AD,  be  revised  to 
"[mlanufacturer's  fuselage  number  101 1 
through  2241  inclusive;  certified  in 
common  carriage  operations"  The 
Ciommenter  states  that  private  operators 
were  not  considered  when  studying  the 
effects  of  the  proposed  AD's.  Private 
operators  who  operate  under  14  CFR 
91.501  need  to  be  separately  considered 
when  they  are  faced  with  rules  that  are 
direc:ted  at  air  carriers.  Transport 
categorv'  "Private  f  .arriage"  operators, 
who  operate  under  14  CFR  91  501 ,  are 
part  of  the  general  aviation  population 
and  do  not  offer  service  to  the  public  or 
a  segment  of  the  public.  General 
aviation  operators'  airplanes  are  not 
held  (and  are  not  exptK:ted  to  be  held) 
accountable  to  the  same  regulation 
standards  as  "C'ommon  C^arriage  " 
operators.  The  commenter  also  states 
that  significant  differences  in  airplane 
utilization,  interior,  and  operation  make 
the  likelihood  of  in-fiight  fire  threat  due 
to  MPET  insulation  blankets  on  'Private 
Carriage  '  airplanes  extremely  remote. 
Therefore,  the  exclusion  of  "Private 
(Carriage"  airplanes  from  the 
applicability  of  this  NPR.M  would  not 
jeopardize  public  interest. 

The  FAA  does  not  c(mi  ur  with  the 
c:onimf^nter's  request  to  revise  the 
applicability  of  the  subject  rule  as 
stated  The  identified  unsafe  condition 
and  potential  consequences  addressed 
by  this  AD  are  not  any  different  for 
airplanes  utilized  in  private  operation 
versus  ones  operated  in  fomnion 
carriage. 

One  commenter  st.ites  that  the 
proposed  AD  s  do  not  address  affected 
airplanes  outside  the  noted  applicability 
that  may  have  been  retrofitted  with 


MPET  insulation  blankets  during 
service.  This  implies  that  the  FAA's 
investigation  has  determined  that  small 
amounts  of  MPET  on  those  airplanes  do 
not  pose  an  unsafe  condition. 

Regarding  post-delivery  installation  of 
MPET.  the  FAA  does  consider  that  such 
insulation  is  unsafe.  Most  operators  do 
not  retain  records  identifying  on  what 
airplanes  such  insulation  has  been 
installed.  Therefore,  to  address  this 
unsafe  condition,  an  AD  would  have  to 
require  that  all  operators  inspect  all 
airplanes  of  any  type  to  identify'  the 
relatively  small  amount  of  such 
insulation  that  may  have  been  installed 
during  post-production  maintenance. 
The  F.'XA  does  not  consider  that  such  a 
requirement  would  be  practical  or  cost 
effective.  However,  as  with  any  other 
unsafe  condition,  when  an  operator 
becomes  aware  that  MPET  insulation 
blankets  have  been  installed,  the 
material  should  be  removed  to  maintain 
the  airplane  in  an  airworthy  condition. 

Flaminability  Test  Method  Not 
Adequately  Developed/Defined 

Several  commenters  state  that  the 
proposed  test  method  seems 
insufficiently  developed  to  be 
considered  the  new  standard 
fiammability  test.  The  commenters 
addressed  several  issues,  including: 

•  The  validity  of  the  test  method: 

•  Qualification  of  the  test  method: 

•  Details  of  the  test  procedures;  and 

•  Materials  and  approval  process. 

Validity  of  Test  Method 

One  commenter  notes  that  it  has  built 
a  test  unit  and  conducted  tests  on  it. 
The  commenter  has  verified  the  results 
of  the  FAA  Technical  Center  tests,  but 
believes  there  are  serious  limitations  on 
this  test's  utility  ff)r  predicting  how 
insulation  coverings  will  burn  when  in 
place  on  an  airplane.  In  addition,  the 
commenter  states  that  the  mechanism 
by  which  films  can  pass  the  Radiant 
Panel  Test  is  for  the  material  to  shrink 
away  from  the  heat  source.  Other 
materials,  such  as  polyimide  film,  pass 
the  Radiant  Panel  'Test  by  not  igniting 
and  shrinking  away  from  the  heat 
source.  Two  other  commenters  state  that 
the  best  of  Tedlar'^'  and  Mylar' ^'  (i.e., 
3  polyethyleneteraphthalate)  films 
shrink  away  in  the  presence  of  flame 
and  are  no  help  at  all  in  containing  fire. 
The  Tedlar'^'  material  that  passes  the 
test  shrinks  away  from  the  heat  source 
before  the  igniticjn  source  can  be 
applied  to  the  surface  of  the  test 
material.  Thus,  there  is  no  material  to 
Ignite.  The  commenter  states  that  the 
Radiant  Panel  Test  may  not  replicate  the 
condition  on  an  airplane  where  blankets 
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are  restrained  and  multiple  layers  are 
often  part  of  the  blanket  construction.     • 

The  commenter  further  states  that  it  is 
possible  for  polyethyleneteraphthalate 
(PET),  MPET,  or  other  plastics  that  are 
more  combustible  than  Tedlar^'''  to  pass 
ASTM  E648,  if  treated  to  have  desirable 
heat  shrink  characteristics.  The  only 
other  requirement  for  insulation 
coverings  is  the  12-sec  vertical  burn, 
which  is  recognized  as  inadequate 
because  MPET  materials  can  pass  it.  The 
commenter  notes  that  the  proposed 
standard  may  leave  the  door  open  in  the 
future  for  combustible  materials  to  be 
installed  on  airplanes. 

The  FAA  does  not  concur  with  the 
commenter's  statement  that  films  can 
pass  the  Radiant  Panel  Test  by  shrinking 
away  from  the  heat  source  and  are  no 
help  in  containing  a  fire.  The  purpose 
of  the  test  is  to  establish  the  flame 
spread  characteristics  of  insulation 
blanket  materials  under  realistic 
conditions.  The  results  of  this  test  have 
been  correlated  with  full-scale  testing, 
conducted  by  the  FAA  Technical 
Center,  in  which  insulation  was 
installed  in  fuselage  sections  in  a 
representative  fashion.  Certain  materials 
that  shrink  when  exposed  to  heat  have 
been  shown  to  prevent  propagation  of  a 
fire.  In  addition,  for  these  same  reasons, 
the  FAA  does  not  concur  with  the 
commenter  that  the  FAA  Technical 
Center  tests  have  serious  limitations. 
The  FAA  finds  that  the  insulation 
material  tested  in  accordance  with  the 
method  specified  in  the  AD  will  have 
much  better  flame  spread  characteristics 
than  MPET.  which  was  shown  to 
comply  with  the  current  Bunsen  Burner 
Test  specified  in  the  regulations,  and 
subsequently,  determined  to  have 
unsafe  flame  spread  characteristics 
when  ignited  from  a  small  ignition 
source. 

One  commenter  states  that  the  best 
situation  is  to  have  insulation  covering 
film  that  does  not  bum  in  the  Radiant 
Panel  Test.  The  commenter  contends 
that  the  test  should  screen  out  material 
that  does  not  perform  as  well  as 
polvimide  film. 

Tlie  FAA  does  not  concur  that  the  test 
method  must  screen  out  materials  that 
do  not  perform  as  well  as  polyimide 
films.  As  discussed  previously, 
materials,  including  polyimide  films, 
that  pass  the  Radiant  Panel  Test  perform 
much  better  in  full-scale  testing  than 
MPET  insulation  blankets  that  are  the 
subject  of  this  AD. 

Qualification  of  the  Test  Method 

One  commenter  expresses  concern 
that  the  FAA  has  not  yet  published 
updated  fiammability  standards  that 
will  allow  for  the  development  and 


testing  of  materials  other  than  those 
cited  in  previous  McDonnell  Douglas 
service  bulletins,  which  specify'  the 
replacement  of  MPET  with  two  types  of 
metallized  Tedlar^^^.  The  commenter 
notes  that  the  FAA  has  approved  only 
one  type  of  specified  metallized 
Tedlar "■"""'  after  it  successfully  passed  an 
ASTM  flame  spread  test.  The 
commenter  emphasizes  that  it  is  urgent 
that  the  FAA  provide  its  own  applicable 
test  standard  to  facilitate  the  rapid 
replacement  of  MPET  with  other 
materials  that  will  have  superior  fire 
resistant  characteristics. 

One  commenter  requests  that  the  FAA 
revise  the  proposed  AD's  to  "more 
clearly  require  the  FAA  Radiant  Panel 
Test,  which  was  derived  from  ASTM 
E648,"  and  to  define  the  test  before 
approving  specific  films.  The 
commenter  states  that  ASTM  E648  is 
much  different  than  the  Radiant  Panel 
Test  developed  by  the  FA.^  Technical 
Center.  The  Radiant  Panel  Test  uses  the 
same  enclosure,  a  radiant  panel,  and  the 
same  basic  concept  as  the  ASTM  E648 
test.  However,  the  Radiant  Panel  Test 
has  had  several  modifications  including 
a  different  heat  flux,  different  ignition 
source,  and  a  modified  sample  holder. 
The  commenter  notes  that  results  of  the 
Radiant  Panel  Test  vary-  widely  when 
test  specifications  are  changed. 
Therefore,  the  specification  of  any  film 
as  passing  the  test  prior  to  the 
completion  of  the  test  method  is  not 
warranted.  It  is  possible  for  films  that 
currently  fail  the  existing  test  to  pass 
when  the  test  procedures  or  chamber  is 
fully  defined.  Conversely,  films  that 
currently  pass  the  test  can  fail. 

One  commenter  states  that  industry 
experts  should  discuss  the  success 
criteria  of  ASTM  E648  frirther.  This 
commenter  notes  that  these  changes  to 
the  standard  and  success  criteria  have 
not  been  subject  to  round  robin  testing 
and  outside  peer  review,  so  various 
aspects  of  their  merit  are  questionable. 
One  commenter  suggests  that  round 
robin  testing  with  clearly  identifiable/ 
achievable  pass/fail  criteria  be 
performed  by  the  industry  to  validate 
the  repeatability  of  the  test  procedures 
prior  to  release  of  the  proposed  AD's. 
Validated  criteria  would  produce  an 
equivalent  level  of  safety  to  material 
currently  in  production  and  in  use  in 
the  fleet,  which  is  deemed  acceptable. 

The  FAA  concurs  with  the 
commenters  concerning  the  reference  to 
ASTM  E648  in  the  NPRM's  and  finds 
that  clarification  is  necessary.  The  FAA 
has  been  developing  for  some  time  new 
fiammability  standards  for  insulation 
material.  Research  has  been  conducted 
on  the  various  types  of  insulation 
material  to  determine  their  effectiveness 


on  both  flame  spread  and  fuselage 
bumthrough.  As  a  result,  the  FAA  has 
developed  a  new  flame  spread  test 
method.  The  flame  spread  test  method 
specified  in  this  AD  is  a  modified 
version  of  the  ASTM  E648  fiammability 
standard  and  test  apparatus. 
Modifications  to  ASTM  E648  test 
apparatus  have  been  made  to  more 
closely  reflect  the  fire  conditions  in  an 
airplane  environment.  The  FAA  has 
prepared  a  document  to  reflect  the  flame 
spread  test  method  to  be  used  for  testing 
of  replacement  insulation  blankets  for 
this  AD.  It  is  ifientified  as  "Test  Method 
to  Determine  the  Flame  Spread 
Characteristics  of  Thermal/Acoustic 
Insulation  Material  for  Replacement  of 
MPET."  For  the  purposes  of  correcting 
the  identified  unsafe  condition  of  this 
AD,  the  FAA  finds  that  this  flame 
spread  test  method  is  sufficiently 
developed. 

The  FAA  also  has  developed  a 
procedure  for  utilizing  the  FAA 
Technical  Center  flame  spread  test 
apparatus  to  qualif\'  materials  for  this 
AD.  The  procedure  for  utilizing  the  test 
apparatus  of  the  FAA  Technical  Center 
is  identified  as  "Ground  Rules  for  Use 
of  Technical  Center  Facility  for 
Testing." 

The  flame  spread  test  method  and 
procedure  for  using  the  FAA  Technical 
Center  test  apparatus  are  both  included 
in  Appendix  1  of  this  AD. 

As  paragraph  (c)  of  the  NPRNl's  is 
currently  worded,  some  commenters 
may  misinterpret  that  the  replacement 
insulation  blankets  must  be  constructed 
of  materials  tested  in  accordance  with 
the  original  ASTM  E648  flammability 
standard,  rather  than  tested  in 
accordance  with  a  new  flame  spread  test 
using  an  apparatus  derived  from  ASTM 
E648  in  accordance  with  a  method 
approved  by  the  FAA.  Paragraph  (c)  of 
the  final  rules  has  been  revised  to  clarif\' 
the  flame  spread  test  method  for 
replacement  insulation  blankets.  The 
Los  Angeles  Aircraft  Certification  Office 
(ACO)  will  work  closely  with  other  FAA 
ACO's  and  the  FA.^  Technical  Center  to 
assist  operators/modifiers  in  qualif>'ing 
new  materials  for  compliance  with  the 
requirements  of  this  AD. 

The  FAA  concurs  that  the  method 
specified  is  not  yet  a  "standard." 
However,  the  method  is  sufficiently 
developed  for  this  AD  and.  before 
adoption  as  a  standard,  will  undergo  the 
kind  of  industry-  qualification  proposed 
by  one  commenter.  The  FAA  partially 
concurs  with  the  commenter's  statement 
that  round  robin  testing  is  necessary'  and 
that  the  success  criteria  of  the  flame 
spread  test  method  should  be  discussed 
further.  Prior  to  incorporation  of  a  new 
flame  spread  test  method  into  the 
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Airworthiness  Standards  for  transport 
category  airplanes  (14  CFR  part  25).  the 
test  method  will  be  subject  to  round 
robin  testing.  In  fact,  this  process  is 
currently  underway  within  the 
International  Aircraft  Materials  Fire  Test 
Working  Group. 

With  resp€K;t  to  changes  in  the  flame 
spread  test  method  that  may  cause 
certain  materials  to  go  from  acceptable 
to  unacceptable,  or  vice  versa,  the  FAA 
does  not  agree  that  this  is  an  issue 
Refinements  to  the  test  method  will  be 
made  to  improve  the  repeatability  of  the 
test,  not  to  change  the  te^  results. 
Materials  that  are  marginal  will  perform 
marginally  regardless  of  the  details  of 
the  method. 

One  commenter  states  that  it 
understands  that  the  FAA  has  plans  to 
replace  the  standard  gas-fired  radiant 
panel  with  an  electric  panel,  and  that 
the  flame  ignition  source  is  a  single 
cone  non-standard  burner  as  opposed  to 
the  T-type  burner  method  specified  in 
ASTM  E648.  The  commenter  contends 
that  differences  between  the  FAA 
method  and  ASTM  E648  are  confusing 
to  both  testing  labs  wishing  to  provide 
services  to  FAA-regulated  clients  a.s 
well  as  suppliers  of  insulation  who  are 
unclear  as  to  what  the  specification  will 
be  for  the  products  they  produce  for  the 
aerospace  industry  The  commenter 
states  that  "specification  of  a  non- 
standard test  apparatus  and  conditions 
by  the  FAA  end  up  creating  a  whole 
other  set  of  devices  which  must  be 
fabricated  and  maintained  separately 
from  their  standard  parent  devices' 
removing  the  eccmomic  benefits  which 
use  of  consensus  developed  public 
sector  standards  provide,  " 

The  FAA  does  not  concur  for  the 
reasons  noted  previously.  In  addition, 
since  the  apparatus  specified  is  not  used 
for  any  other  aviation  application,  there 
is  very  little  potential  for  confusion  The 
number  of  facilities  currently  equipped 
to  conduct  these  tests  is  extremely 
small,  which  further  diminishes  any 
problems  associated  with  differences  in 
the  test  method. 

One  commenter  states  that,  because  of 
such  a  tremendously  costly  retrofit 
program,  all  further  developments  with 
regard  to  new  testing  methods  must 
clearly  avoid  duplication  or 
contradiction  of  actions  as  described  in 
the  proposed  ADs. 

The  FAA  has  revised  paragraph  (c)  of 
the  final  rule  to  clarify  the  flame  spread 
test  method  to  be  used  to  qualify 
replacement  insulation  blankets.  As 
previously  discussed,  this  test  method  is 
adequately  refined  to  qualify  these 
materials  for  this  AD. 


Details  of  the  Test  Procedures 

One  commenter  states  that  results  of    ' 
tests  have  shown  that  the  thickness  of 
the  insulation  has  no  impact  on  the 
performance  of  the  film  under  test. 
Therefore,  the  commenter  suggests  that 
all  samples  be  tested  with  two-inch 
thick  insulation 

One  commenter  requests  that  the  FAA 
develop  specifications  for 
environmental  conditioning  of  samples 
since  the  absence  of  such  n?quirements 
will  significantly  alter  test  results,  in 
particular  for  ignition  and  fiame  spread 
sensitive  materials  such  as  faced 
insulation 

The  commenter  states  that  the 
proposed  pass/fail  c^riteria.  including 
the  minimum  2-inch  burn  length  and  0 
flame  spread,  are  not  easily  mea.sured  or 
agreed  upon.  Several  commenters  state 
that  clearer  pass/fail  criteria  are  needed 
One  commenter  states  that  subjective 
assessment  of  t(«st  results  in  small  si:ale 
fire  testing  is  a  constant,  ongoing 
problem  that  should  be  avoided. 

One  commenter  claims  that  the 
"pilot"  burner  arrangement  called  out  in 
the  FAA  specific:ati()n  does  not  result  in 
reproducible  test  results.  Likewise,  the 

preheat  '  time  between  specimens  and 
the  time  between  sample  insertion  and 
fiame  appli(;ati(m  have  not  been 
defined.  The  commenter  prefers  a 
standard  design  and  operation 
conditions  and  is  unclear  whv  the 
standard  design  has  been  modified 
The  FAA  does  not  agree  that  the 
current  test  method  lacks 
reproducibilitv.  Tests  conducted  at  the 
FAA  Tec:hnical  Center  and  at  other 
facilities  indicate  that  the  test  is 
reproducible  and  repeatable  The  FAA 
concurs  with  the  commenter  that  a 
defined  test  protocol  should  be  used 
when  testing  replacement  material.  The 
fiame  spread  test  method  spec:ified  in 
the  final  rule  does  include  the  pass/fail 
c;riteria.  environmental  conditioning, 
and  test  specimen  thickness.  Issues  such 
as  the  pilot  burner  arrangement  will  be 
the  sub)ec:t  of  hirthc-r  refinement  before 
the  test  method  is  adopted  as  a 
regulatory  standard,  but  are  adequatelv 
defined  for  this  AD 

One  ciommenfer  r(;quests  that  the  test 
procedures  include  contaminated 
insulation  blankets  to  simulate  real 
world  conditions.  The  commenter  states 
that  testing  of  pristine  material  may  not 
provide  sufficient  assurance  when 
within  a  few  years  the  thermal  blankets 
will  be  contaminated  with  solvents  and 
other  material.  The  FAA  does  not 
concur.  While  "contamination"  might 
result  in  either  detrimental  or  improved 
fiammability  performanc;e, 
incorporation  of  generic 


"contamination"  into  a  test  requirement 
•►is  not  practical  Contamination  is 
usually  a  localized  phenomenon,  and 
not  spread  uniformly  throughout  the 
airplane  Replacing  the  existing 
materials  with  materials  that  will  not 
propagate  a  fire  will  c:onfine  a  fire  to  the 
area  of  contamination  and  should 
prevent  the  fire  from  becoming  a  hazard. 
As  with  any  material  installed  on  an 
airplane,  it  is  the  operator's 
responsibility  to  ensure  that  the  airplane 
remains  in  an  airworthy  condition. 

The  commenter  further  requests  that, 
the  test  prcjc:edures  include  ignition  "by 
these  so-called,  otherwise  harmless 
elec:trical  arcs  '  "  The  commenter  states 
that  the  likelihood  of  thermal  blankets 
propagating  a  fire  will  typically  start 
with  an  electrical  arc.  Therefore,  the 
resistance  to  an  arc-tracking  Kapton^*^ 
(i.e  .  polyimide)  wire  fire  should  be 
assessed.  The  commenter  contends  that 
this  will  give  a  clear  indicaticin  of  what 
the  next  flight  crew  might  experience, 
rather  than  a  Bunsen  Burner  or  cotton 
swab  lest  that  doesn't  relate  to  the  real 
world  conditions  found  on  affected 
airplanes. 

The  FAA  does  not  concur  with  the 
commenter's  request  to  include 
electrical  arcing  ignition  in  the  test 
procedures.  Electrical  arc  tests  were 
used  to  identify  the  unsafe 
characteristics  of  MPET  in  the  course  of 
research  The  test  method  required  bv 
this  AD  is,  in  fact,  a  more  severe 
measure  of  the  materials'  performance. 
There  are  materials  that  are  not 
susceptible  to  ignition  by  elec:trical 
arcing  that  will  not  pass  the  tc«st 
required  by  this  AD.  Therefore,  the 
replacement  of  MPET  insulation 
blankets  in  accordanc:e  with  this  AD 
will  address  the  commenter's  concern. 

Approved  Materials 

Two  commenters  request  that  the 
FAA  revise  the  proposed  ADs  to 
include  an  expanded  list  of  approved 
films.  Several  commenters  note  that 
Kaptoni^^'  film  installed  25  years  ago  on 
Model  L-1011  series  airplanes  has 
proven  to  outperform  Tedlar'**'  and 
Mylar"''  films  in  FAA  tests,  which 
measure  the  materials'  abilitv  to  hold 
back  flames.  Two  commenters  state  that 
all  FAA  testing,  including  burnthrough 
testing,  have  shown  polyimide  films  to 
be  superior.  In  addition,  FAA 
Administrator,  Jane  Garvey,  specifically 
mentioned  Kapton^'^'  film  as  being  a 
material  that  would  be  "grandfathered 
in"  in  an  October  14,  1998. 
announcement. 

Two  commenters  state  that  the 
proposed  ADs  appear  to  preclude  the 
use  of  polyimide  (Kapton'^'^)  insulation 
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covering  film  that  has  passed  the  new 
Radiant  Panel  Test. 

The  FAA  does  not  concur  with  the 
commenters'  request  to  revise  NOTE  4 
of  the  AD  to  include  additional  films. 
Except  for  the  metallized  Tedlar'"^' 
cover  mentioned  in  NOTE  4  of  the  AD, 
currently,  no  other  film  has  successfully 
passed  the  fiammability  testing  in  a 
manner  approved  by  the  Manager,  Los 
Angeles  AGO.  However,  the  FAA  is 
aware  of  various  film  materials  that 
could  be  found  to  be  acceptable 
replacement  materials  for  MPET.  Once 
these  materials  have  successfully  passed 
the  flammability  testing  specified  in  the 
AD,  they  must  be  approved  by  the 
Manager,  Los  Angeles  AGO.  In  addition 
to  the  flammability  requirements,  the 
material  must  be  shown  to  meet  all 
other  applicable  airworthiness 
requirements.  The  FAA  Administrator 
did  make  an  announcement  in  October 
1998  that  Kapton'^'  would  be 
"grandfathered,"  and  that  the  FAA 
would  not  require  that  material  to  be 
rc^placed  once  is  was  installed. 
However,  that  announcement  was  made 
prior  to  the  issuance  of  the  NPRM  for 
this  final  rule.  This  AD  does  NOT 
require  Kapton^""  to  be  replaced  once  it 
is  installed;  however,  it  does  require 
testing  and  approval  of  any  material, 
including  Kapton'"". 

One  commenter  requests  that  the  FAA 
revise  NOTE  4  of  the  proposed  AD's  to 
read  "(tlhe  metallized  Tedlar  covers 
specified  in  the  service  bulletins  must 
be  tested  to  demonstrate  compliance 
with  the  requirements  of  paragraph  (c) 
of  this  AD."  The  commenter  disagrees 
with  the  characterization  that  a 
particular  cover  material  is  considered 
acceptable  with  the  requirements  of 
paragraph  (c)  of  the  proposed  AD's.  The 
commenter  states  that  the  Thermal 
Acoustic  Task  Group,  which  was 
organized  by  the  Fire  (Safety)  Test 
Branch  of  the  FAA  Technical  Center  to 
develop  the  new  flammability 
requirements,  did  not  begin  to  discuss 
the  procedures  for  demonstrating 
compliance  until  a  seminar  was  held  on 
September  13  and  14,  1999.  Because  the 
release  date  of  the  NPRM's  was  before 
the  seminar,  no  material  could  have 
been  specified  to  be  in  compliance  with 
the  requirements  of  paragraph  (c)  of  the 
NPRM's.  The  commenter  states  that,  at 
the  time  of  publication  of  the  proposed 
AD's,  compliance  materials  and 
methods  had  not  yet  been  submitted 
under  a  Test  Plan,  conformity 
inspection  of  samples  had  not  been 
completed,  and  properly  witnessed 
testing  had  not  taken  place. 

The  FAA  does  not  concur  with  the 
commenter's  request  to  revise  NOTE  4 
of  the  AD  as  it  suggests.  The  material 


that  is  listed  in  the  service  bulletins  has 
been  found  acceptable  by  the  FAA  and 
was  tested  at  the  FAA  Technical  Center 
in  a  manner  approved  by  the  FAA,  prior 
to  the  September  seminar.  The  purpose 
of  the  seminar  was  not  to  develop  test 
methods,  but  to  introduce  the  method  to 
the  interested  segment  of  the  industry. 
Therefore,  the  timing  of  the  seminar  has 
no  bearing  on  the  approval  status  of  the 
material.  No  change  to  the  final  rule  is 


necessars'. 


Replacemient  Material  Approval 
Process 

One  commenter  notes  that  under  the 
heading  "Differences  Between  the 
Proposed  AD  and  Service  Bulletins"  in 
the  preamble  of  the  NPRM's,  it  states 
"*    *     *  Only  one  of  the  two  insulation 
blanket  film  materials  specified  in  the 
ser\ice  bulletins  has  successfully  passed 
the  testing  of  the  ASTM  flammability 
standard  and  has  been  found  to  be  an 
acceptable  replacement  material  for  the 
MPET-covered  insulation  blankets. 
Other  film  material,  such  as  certain 
polyimide  and  fluoropolymer 
composites,  also  have  been  successfully 
tested  to  ASTM  E648  and  could  be 
found  to  be  acceptable  for  compliance 
with  the  requirements  of  this  proposed 
AD  if  presented  to  the  FAA  for 
approval.  These  materials  are  not  listed 
in  the  service  bulletins  described 
previously."  The  commenter  claims  that 
the  original  equipment  manufacturer 
(OEM)  and  certain  operators  are 
interpreting  this  statement  as  requiring 
a  full  Part  Manufacturing  Approval 
(PMA)  and  Supplemental  Type 
Certificate  (STC)  approval  process  for 
blankets  using  films  not  in  the 
referenced  McDonnell  Douglas  service 
bulletins. 

One  commenter  states  that  other  new- 
materials  besides  Kapton"""^'  will  become 
available  in  the  near  future  for  use  as 
insulation  coverings,  and  that  the  PM.A./ 
STC  process  is  not  designed  for  nor 
suited  for  purely  materials  testing.  The 
commenter  contends  that  using  this 
process  would  add  a  great  deal  of 
unnecessary'  cost  to  the  current  approval 
process  for  new  materials.  Another 
commenter  requests  that  the  proposed 
AD  be  revised  to  include  language 
describing  a  clear  and  abbreviated 
approval  process  for  blankets  utilizing 
new  and  less  flammable  materials. 

The  FAA  does  not  concur  with  the 
commenter's  request  to  include 
language  describing  the  process  for 
approval  of  replacement  insulation 
blankets  utilizing  new  and  less 
flammable  materials.  The  FAA  approval 
process  of  replacing  materials/ 
installations  is  well  established  and 
known.  Design  approval  can  be  obtained 


by  an  STC  or  PMA.  It  is  the 
responsibility-  of  the  operators  and 
modifiers  to  obtain  such  approvals  for 
any  proposed  materials  under  paragraph 
(c)  of  the  AD.  The  FAA  may  approve 
requests  for  AMOC"s,  such  as  alternative 
blanket  installation,  under  the 
provisions  of  paragraph  (e)  of  this  AD  if 
sufficient  data  are  submitted  to 
substantiate  that  such  a  design  change 
would  provide  an  acceptable  level  of 
safety . 

The  FAA  has  determined  that  an 
adequate  supply  of  approved 
replacement  materials  will  be  available 
to  comply  with  this  AD  in  the  time 
specified.  Operators  that  choose  to 
develop  new  or  different  materials  must 
plan  accordingly  and  obtain  approval  as 
previously  stated.  While  the  PMA  or 
STC  process  may  not  seem  to  be  cost 
effective  for  some  operators,  it  is  the 
proper  approval  method  to  assure  all 
airworthiness  standards  are  met. 

Insulation  Material  on  Other  Aircraft 

One  commenter  is  not  clear  if  the 
material  used  today  on  other  Boeing 
airplanes  is  able  to  pass  ASTM  E648. 
The  same  commenter  also  states  that  the 
proposed  AD"s  require  full  replacement 
of  onlv  MPET.  The  commenter  is  not 
clear  what  the  rationale  behind  this 
decision  is. 

As  discussed  in  the  NPRMs.  these 
AD's  are  intended  to  correct  an  unsafe 
condition  by  replacing  MPET  insulation 
blankets.  MPET  film  differs  from  other 
films  in  use  in  that  it  is  susceptible  to 
propagation  of  a  fire  from  a  small 
ignition  source.  Other  films,  while  not 
necessarily  meeting  the  proposed  test 
requirements,  do  not  have  this 
susceptibility.  It  is  the  susceptibility  to 
small  ignition  sources  that  creates  the 
unsafe  condition.  New  standards  for 
insulation  materials  in  general  may  be 
similar  to  the  requirements  of  this  AD, 
but  will  be  used  to  upgrade  the  level  of 
safety,  and  not  correct  an  unsafe 
condition. 

Burnthrough 

Several  commenters  request  that  the 
FAA  revise  the  proposed  ADs  to  make 
clear  that  airlines  are  permitted  to 
install  insulation  that  meets  a 
burnthrough  protection  standard.  Two 
commenters  state  that  the  proposed 
AD's  appear  to  preclude  the  use  of 
Curlon  as  a  substitute  for  fiberglass  to 
achieve  burnthrough  performance.  One 
commenter  states  that  Curlon  material 
and  many  other  materials  recently 
developed  could  easily  and 
economically  provide  double  the  level 
of  protection  of  the  current  burnthrough 
time  (i.e..  four  minutes).  Although  the 
proposed  .\D's  do  not  address  the 
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burnfhrough  safety  threat,  the 
commenttTs  want  to  take  this 
opportunity  to  achieve  this  important 
safety  advance  when  replacing  the 
Insulation.  The  coninienters 
reeniphasize  that  this  would  simpiv  he 
reinforcing  the  October  I'WH 
announi:enient  that  Curlon  would  he 
one  of  the  materials  "grandfathered  in," 
if  operators  proceeded  to  install  it 
voluntarily 

Two  commenters  recjuest  that  the 
FAA  revise  the  proposed  AD's  to 
include  requirements  for  burnthrough 
protection  from  fuel  fires  on  the  ground 
for  all  affected  airplanes.  The 
commenters  state  that  replacement  of 
flammable  insulation  is  an  opportunity 
to  install  burnthrough  protection.  One 
c:ommenter  states  that  this  should  be  the 
time  to  push  the  industry,  as  was  done 
with  the  heat  release  recjuirements  for 
interior  materials  a  few  vears  ago. 
Materials  were  not  even  available  to 
meet  the  new  FA.A  requirements,  but 
the  industry  "stepped  up  to  the  plate 
and  we  now  are  all  safer  as  a  result  of 
this  proactive  approach." 

Tht;  FAA  does  not  i oiu  ur  with  the 
commenters'  reipiests  to  include 
burnthrough  rcqinrfmeiits  in  the  .'\L) 
While  burnthrough  protei:tion  is 
important  to  the  overall  fire  resistant  t' 
of  airplanes  following  an  aci  ident,  the 
actions  re()uired  bv  this  .M)  are  intended 
to  corrt!(  t  a  known  unsafe  condition — 
insulation  blankets  i  oiistructed  ot 
MPKT  The  F.\.\  <loeN  not  (  oiisider  that 
the  degree  of  burnthrough  ()rote(  tion 
provided  by  currently  installed 
insulation  f:onstitutes  an  unsafe 
condition  Therefore,  it  would  bt? 
inappropriate  to  issue  ,iii  .M)  to  require 
improvement  in  burnthrough 
protection  The  new  replacement 
insulation  blankets  retpiired  bv  this  AD 
meet  the  test  iiielhod  spei  died  in  the 
final  rule,  i  orre<  t  the  identified  unsafe 
condition,  and  jirovide  the  level  of 
safety  required  by  14  C.FK  part  25.  The 
FAA  encourages  the  installation  of 
materials  that  meet  additional  stanilards 
such  as  fuselage  burnthrough 
protection 

Trade  Names 

One  commenter  opposes  the  use  of 
trade  names  in  both  the  preamble  and 
regulatorv  text  of  the  proposed  AD's  and 
considers  such  references  to  trade 
names  highlv  prejudit  i.il  toChenifab. 
the  manufacturer  of  ( iheiiifilm    Fhe 
commenter  states  that  there  is  no  need 
for  brand  name  product  identification 
and  that  this  i Diinotes  not  onlv  FAA 
approval  of.  but  also  preference  for.  the 
identified  proiiiK  t  br.ind   Oiu.e  the 
official  "seal  of  approval"  has  been 
granted  through  the  rulemaking  process. 


other  market  entrants  face  a  significant 
barrier  in  gaining  customer  acceptance 
simply  because  the  identified  product 
has  been  "offunallv"  sanctioned 

Bec:ause  of  the  publication  and 
circulation  of  the  proposed  AU's,  two 
commenters  request  that  the  FAA  revise 
the  proposed  AD's  to  identify  the 
manufacturer(s)  and  trade  names  of 
insulation  blanket  c:overing  films  that 
have  met  FAA  requirements  specified  in 
the  proposed  ADs. 

The  FAA  does  not  concur  with  the 
commenters'  request  to  reference  other 
trade  name  products  in  the  final  rules  or 
to  eliminate  all  references.  Tedlar*^^'  and 
Mylar' ^'  are  common  trade  names  and 
this  is  the  clearest  way  for  FAA  to 
communicate  with  affected  operators. 
Fxcept  for  the  one  metallized  Tedlar''^' 
cover  mentioned  in  NOTF  4  of  the  AD, 
currently,  no  other  film  has  been 
approved  by  the  Manager,  Los  Angeh-s 
A(;0  In  addition,  the  airplane 
manufacturer  is  planning  to  list 
materials,  once  they  have  been  tested 
and  approved  by  the  FAA,  in  the 
revised  service  bulletins  (discussed 
previously  under  the  heading 
"Inadecjuate  Procedures  and 
Information  in  Referenced  Service 
Bulletin  ").  Furthermore,  the  FAA  finds 
that  trade  names  such  as  of  Mylar'^'. 
Kapton'^'.  and  Tedlar'^'  are  well  known 
and  are  accepted  lerminologv  in 
industry  The  reference  of  these  trade 
names  in  the  .AD's  are  not.  in  any  way, 
an  F.\A  endorsement  of  those  products. 
Therefore,  no  change  to  the  final  rule  is 
necessary'. 

Wiring 

One  (  onimenter  requests  that 
tlainiiialulitv  recpiirements  for  the 
soun  f's  of  Ignition  (;  e  .  the  wiring)  for 
thermal  blanket  fires  be  stricter  than  the 
reijuirements  for  thermal  blankets 
Ihemsehcs  The  (ommenter  stales  that 
the  tiCJ-degree  flame  test— the  onlv  test 
required  by  the  FAA  for  tht»  w  iring  on 
lomineri  lal  airplanes— should  be 
repla(  ed  immediately  with  the  veriical 
flame  lest  as  a  minimum  requirement. 
and  that  every  type  of  wire  insulation  in 
all  airplanes  should  have  to  meet  it 

The  F.\A  does  not  ( oik  ur  The 
(  urrent  flammabilitv  standard  for  wiring 
has  not  been  determined  to  be 
inadequate  The  actions  required  by  this 
AD  are  intended  to  address  an  identified 
unsafe  condition,  whu  h  is  that  MFLT- 
( iivered  insulation  blankets  can 
contribute  to  the  spread  of  a  fire  when 
Ignition  occ;urs  from  a  small  ignition 
source  such  as  electric  al  arcing  or 
sparking.  As  noted  previously,  the  FAA 
has  a  major  prtigram  underway  to 
address  issues  related  to  airplane  wiring 


and  problems  are  being  addressed  as 
they  are  identified. 

Corrosion  Protection 

One  commenter  states  that  for  Model 
MD-1 1  series  airplanes  to  be  afforded 
the  same  corrosion  protection  offered  by 
the  OEM  installation,  any  fabricated 
blankets  must  meet  the  original  type 
design.  The  existing  Corrosion 
Prevention  and  Control  Program  (CPCP) 
requirements  are  based  on  the 
performance  of  the  insulation  system. 
Any  compromise  or  alteration  will 
necessitate  changes  to  the  CPCP.  Many 
insulation  blankets  cannot  be  installed 
as  they  originally  were  due  to 
installation  of  overlying  structure. 
Therefore,  deviations  to  the  type  design 
will  have  to  be  approved  bv  the  OEM 
and  FAA  in  the  form  of  anAMOC.  The 
burden  of  these  approvals  will  stress  the 
resources  of  the  OEM  and  FAA  over  the 
duration  of  the  compliance  period. 

The  FAA  does  not  concur.  The  FAA 
is  aware  of  the  potential  effects  of 
changing  insulation  material  has  on  the 
corrosion  protection  of  the  affected 
airplanes  The  airplane  manufacturer 
intends  to  take  this  into  account  so  that 
no  change  to  the  CPCP  is  required.  Any 
operator  or  modifier  also  will  be 
required,  under  paragraph  (e)  of  this 
AD,  to  address  any  ramifications  to  the 
l.PC.P  in  any  request  for  an  AMOC. 

Add  New  Inspection 

(Jne  commenter  requf»sts  that,  if  it  is 
determined  that  an  insulatiim  blanket  is 
not  constructed  of  MPET  during  the 
action  required  by  paragraph  (a)  of  the 
proposed  AD's.  a  visual  inspection  be 
( (inducted  to  detect  fire  damage, 
electrical  arc  ing,  disc  oloration,  or  other 
physical  damage  The  commenter  also 
requests  a  visual  inspec:tion  for  possible 
ignition  sources  during  routine 
maintenance  on  airplanes  not  affected 
bv  the  proposed  AD's. 

The  FAA  does  not  concur  with  the 
((immenter's  request  to  revise  paragraph 
(a)  of  the  final  rule  to  include  a  visual 
inspection  for  possible  ignition  sources. 
If  any  evidence  of  fire  damage  is  found 
during  the  subject  inspection,  operators 
are  already  required  to  investigate  and 
determine  the  scjurce  of  the  problem. 
This  is  no  different  from  any  other 
maintenance  action  that  is  performed  by 
the  operators.  It  is  not  necessary  to 
include  any  additional  requirements  in 
this  AD  to  accomplish  this  action. 

Alternative  Method  of  Compliance 

One  commenter  states  that  it  has 
developed  a  system  whereby  the 
existing  bagged  insulation  can  be 
removed  from  the  airplane  without  the 
necessity  of  interfering  with  wiring 
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harnesses  or  other  unrelated  systems. 
The  commenter  claims  that  its  system 
would  reduce  the  installation  time  of 
the  i^roposed  AD's,  reduce  the  cost  of 
compliance,  and  reduce  the  remote 
chances  of  creating  future  related  AD's 
caused  by  the  method  of  compliance. 
Another  commenter  states  that  it  also 
has  developed  an  insulation  system  that 
works  around  existing  equipment  and 
thus  eliminates  the  need  to  remove 
much  of  the  equipment  that  is  not 
normally  removed  during  heav^' 
maintenance  checks.  The  commenter 
claims  that  its  system  is  lighter  in 
weight  than  the  GEM  insulation  system 
and  will  result  in  fuel  savings. 

One  commenter  agrees  that  the 
flammability/flame  spread  performance 
of  the  MPET-covered  insulation 
blankets  should  be  improved,  but 
questions  proposed  AD's  that  would 
require  blanket  replacement.  The 
commenter  states  that  this  approach 
may  not  be  the  only  possible  method  of 
addressing  the  issue.  This  concept  is 
especially  important  considering  the 
potential  negative  consequences  of 
required  airplane  disassembly  to 
accomplish  the  blanket  replacement. 
The  commenter  suggests  that  there  may 
be  other  options  such  as  spray  coatings 
that  offer  virtually  equivalent 
performance  with  little  negative  impact. 

From  these  comments,  the  FAA  infers 
that  the  commenters  are  requesting  that 
the  final  rules  be  revised  to  include  the 
commenter's  systems  for  replacing  or 
modifying  the  MPET  insulation 
blankets.  The  FAA  does  not  concur.  The 
commenters  did  not  provide  any 
technical  details  for  the  FAA  to  make  a 
finding.  Paragraph  (e)  of  the  final  rule 
contains  provisions  for  requesting 
approval  of  an  AMOC  to  address  these 
types  of  unique  circumstances. 

One  commenter  requests  that  the  FAA 
require  installation  of  additional  fire 
resistant  material(s)  between  the 
insulation  b'ankets  and  any  adjacent 
wires,  wire  bundles,  or  other  potential 
ignition  sources  instead  of  removing 
and  replacing  MPET  insulation 
blankets.  The  commenter  also  requests 
that  the  FAA  consider  this  approach  on 
either  a  full  or  partial  basis.  Another 
commenter  believes  that  fire  resistant 
material(s)  in  such  a  location  would 
better  promote  the  overall  safety  of  the 
affected  airplanes. 

The  FAA  acknowledges  that  this 
suggestion  may  be  a  possible  acceptable 
altemaftive  to  removing  the  existing 
insulation  blankets.  However,  no  change 
to  the  final  rule  is  necessary.  Under 
paragraph  (e]  of  the  AD.  operators  may 
apply  for  the  approval  of  an  AMOC  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety. 


Communication 

One  commenter  requests  that  the  FAA 
have  a  public  meeting  regarding  the 
proposed  AD's.  The  commenter  states 
that,  because  many  vendors  are  trying  to 
develop  materials  that  meet  the  new 
FAA  requirements,  and  the  market  price 
of  these  materials  seems  to  vary 
drastically  at  present,  it  just  has 
insufficient  information  on  new 
materials. 

The  F^\A  does  not  concur  that  a 
public  meeting  regarding  the  proposed 
AD's  is  necessary.  Through  the  FAA 
Technical  Center,  the  FAA  has  provided 
a  forum  to  develop  flammability 
standards  for  insulation  materials.  In 
addition,  the  FAA  is  aware  of  a  number 
of  meetings  hosted  by  the  airplane 
manufacturer  to  provide  information  to 
operators  affected  by  the  requirements 
of  this  AD.  The  FAA  is  sensitive  of  the 
public's  concern  with  the  fire  safety 
issues  associated  with  this  AD  and  is 
aware  of  the  effects  this  AD  will  have  on 
operators.  The  FAA  has  determined  that 
an  unsafe  condition  exists,  and  that  the 
actions  required  by  this  AD  are 
necessary  in  order  to  ensure  the 
continued  safety  of  the  affected  fleet. 

Extend  Comment  Period  of  NPRM's, 
Delay  Issuance  of  Final  Rules,  and 
Withdraw  NPRM's 

For  the  reasons  described  above, 
several  commenters  request  that  the 
FAA  do  one  or  more  of  the  following: 
(1)  Extend  the  public  comment  period 
for  the  NPRM's  and  supplemental 
NPRM's:  (2)  delay  issuance  of  the  final 
rules:  or  (3)  withdraw  the  NPRM's  and 
combine  them  with  the  draft 
burnthrough  NPRM.  (The  FAA  infers 
that  the  commenters  are  referring  to  a 
draft  NPRM  relating  to  insulation 
blanket  flammability.  The  FAA 
announced  its  intention  to  develop  new 
fiammability  standards  for  thermal/ 
acoustic  insulation  in  October  1998. 
This  announcement  included  mention 
of  improved  burnthrough  protection.) 

One  commenter  states  that  it  is  not 
uncommon,  in  the  case  of  an  AD 
relating  to  issues  not  as  complex  as  the 
proposed  AD's,  for  the  FAA  to  allow  90 
days  or  more  to  comment.  The  45-day 
comment  period  of  the  proposed  AD's 
does  not  allow  for  proper  understanding 
and  evaluation  on  which  to  develop 
reasonable  comments. 

The  FAA  does  not  concur  with  the 
commenters'  request  to  extend  the 
comment  period.  On  November  10. 
1999,  the  FAA  issued  supplemental 
NPRM's  to  reopen  the  comment  period 
for  an  additional  25  days  to  provide 
opportunity  for  public  comment  (the 
comment  period  for  the  NPRM's  was  45 
days  and  closed  on  September  27, 


1999).  The  FAA  finds  that  the  public 
has  had  a  reasonable  opportunity  to 
comment  on  the  substance  of  the  AD's. 
The  FAA  does  not  concur  with  the 
commenter's  statement  that  it  is  not 
uncommon  for  the  FAA  to  allow  90 
days  or  more  for  the  public  to  comment 
on  proposed  AD's.  The  standard 
comment  period  is  45  days  for  NPRM's 
and  25  days  for  supplemental  NPRM's 
in  which  the  FAA  has  responsibility  as 
the  State  of  Design  of  the  affected 
airplanes.  A  90-day  comment  period 
would  be  ujicommon. 

As  discussed  above  in  "Inadequate 
Procedures  in  Referenced  Ser\'ice 
Bulletins,"  the  FAA  also  finds  that  it  is 
possible  to  accomplish  the  requirements 
of  this  AD.  Since  the  issuance  of  the 
NPRM's.  the  airplane  manufacturer,  in 
conjunction  with  operators,  has 
completed  the  prototype  installations. 
Based  on  the  results  of  these 
installations,  the  airplane  manufacrturer 
is  developing  revisions  to  the  service 
bulletins  referenced  in  the  AD's  to 
include  detailed  instructions  for 
accomplishment  of  the  required 
replacement.  These  revised  service 
bulletins  are  scheduled  for  completion 
in  June  2000.  Any  new  or  revised 
service  bulletins,  among  other  items, 
will  contain  procedures  to  maintain/test 
the  integrity  of  the  wiring  after 
accomplishment  of  the  replacement  of 
any  MPET  insulation  blanket.  These 
revised  service  bulletins  will  be 
approved  as  an  AMOC  for  the 
requirements  of  this  AD. 

"The  F.\A  does  not  concur  with  the 
commenter's  request  to  delay  issuance 
of  the  final  rules.  These  revised  service 
bulletins  are  scheduled  for  completion 
in  June  2000.  The  FAA  has  determined 
that,  while  physically  challenging,  the 
actions  required  by  the  AD  can  be 
accomplished  within  the  5-year 
compliance  time,  and  that  the  actions 
are  warranted  to  address  an  identified 
unsafe  condition. 

In  support  of  its  request  to  withdraw 
the  NPRM's.  one  commenter  contends 
that  other  rulemaking  in  development 
by  the  FAA  may  eventually  affect  the 
airplanes  covered  by  this  AD,  thereby 
requiring  two  extensive  modifications. 

The  FAA  does  not  concur  with  the 
commenter's  request  to  withdraw  the 
NPRM's  and  combine  them  with  the 
draft  burnthrough  NPRM.  Any  other 
regulatory  action  to  raise  the  level  of 
safety  would  have  to  be  justified  and 
subject  to  public  comment.  The  FAA 
does  not  anticipate  requiring  airplanes 
to  be  modified  twice  as  a  result  of  future 
actions.  The  actions  required  by  this  AD 
are  intended  to  correct  an  identified 
unsafe  condition  by  removing  MPET 
insulation  blankets  from  airplanes 
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affected  by  these  AD's.  These  actions  are 
not  intended  to  provide  a  general 
upgrade  to  the  current  level  of  safety 
specified  in  the  airworthiness 
regulations.  Therefore,  the  actions 
required  by  these  AD's  are  warranted. 

One  comraenter  disagrees  that 
prototyping  efforts  are  necessary  to 
determine  the  feasibility  of  the 
requirements  of  the  proposed  AD's  and 
disagrees  that  issuance  of  the  proposed 
AD's  should  be  delayed.  The  commenter 
states  that  it  is  in  the  process  of 
prototyping  the  insulation  retrofit  on 
several  affecied  airplanes.  The 
commenter  expects  the  prototyping  to 
be  completed  in  6  weeks  (the 
commenter's  letter  was  received  by  the 
FAA  on  September  27,  1999).  TheFAA 
concurs  with  the  commenter  that 
issuance  of  the  final  rules  should  not  be 
delayed.  As  discussed  previously,  the 
FAA  has  participated  in  the  prototyping 
specified  by  the  commenter,  and  that 
prototyping  effort  has  been  completed 

Cost  Estimates 

Several  commenlers  state  that  the 
FAA  "grossly"  underestimated  the  costs 
associated  with  accomplishing  the 
requirements  of  the  propos€)d  AD  and 
provided  their  cost  estimates.  Two  other 
commenters  provided  cost  estimates 
that  were  less  than  those  provided  in 
the  NPRM's. 

The  FAA  concurs  that  the  cost 
estimates  specified  in  the  NPRMs  were 
underestimated.  The  FAA  based  its  trost 
estimates  on  information  that  was 
available  at  the  time  the  NPRM's  were 
issued.  Since  the  issuance  of  the 
NPRM's.  the  FAA  has  carefully 
reviewed  the  information  and  cost 
estimates  provided  by  the  commenters 
and  the  information  obtained  during  the 
prototype  exercises.  The  FAA  has 
learned  that  most  Model  DO9-80  and 
MD-90-30  series  airplanes  do  not  have 
MPET  insulation  blankets  installed  in 
the  nose  section  of  the  airplane.  Also,  a 
number  of  airplanes  do  not  have  MPET 
insulation  blankets  in  the  fuselage,  but 
have  MPET  insulation  blankets  only  on 
the  air  conditioning  ducting  The 
airplane  manufacturer  will  be  making 
this  information  available  when  the 
service  bulletins  are  revised,  as 
mentioned  above.  In  light  of  these 
findings,  the  FAA  has  revised  the  cost 
estimates  for  the  final  rules,  which  is 
summarized  below  under  the  heading 
"Regulatory  Evaluation  Summarv" 

Several  commenters  request  that  the 
FAA  reevaluate  the  cost  estimates  once 
the  prototype  exercises  are  completed. 
As  discussed  previously,  the  FAA  has 
revised  the  cost  estimate  of  the  final 
rules  based  on  the  prototype  exercises. 


Several  commenters  state  that  the 
FAA  should  consider  costs  associated 
with  accomplishing  the  requirements  of 
both  proposed  AD's  {i.e..  Rules  Dockets 
99-NM-161-AD  and  99-NM-162-AD)  , 
under  Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995. 

The  FAA  did  consider  the  total  costs 
associated  with  accomplishing  the 
requirements  of  both  NPRM's  for  all 
affected  airplanes  under  the  heading 
"Regulatory  Evaluation  Summary"  in 
the  preamble  of  the  NPRM's.  A  copy  of 
the  Preliminary  Cost  Analysis  and 
Initial  Regulatory  Flexibility  Analysis 
also  were  included  in  each  docket. 
These  documents,  along  with  the  final 
documents,  are  available  for  the  public 
to  review. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD 

Regulatory  Evaluation  Summary 

To  determine  the  regulatorv  impact  of 
this  AD.  the  FAA  conducted  a  Final 
Cost  Analysis  and  a  Final  Regulatorv 
Flexibility  Analysis.  In  addition,  the 
FAA  assessed  the  impact  of  this  AD  on 
international  trade  and  determined 
whether  it  must  satisfy-  the  requirements 
of  the  Unfunded  Mandate  Reform  Act. 
While  a  summary  of  these  findings  is 
reported  in  this  preamble,  a  more 
detailed  discussion  is  included  in  the 
Rules  Docket  for  this  AD. 

Since  the  publication  of  the  NPRM. 
the  FAA  has  observed  several  prototype 
exercises  that  involved  the  removad  and 
replacement  of  MPET  insulation 
blankets.  Information  gained  through 
these  exercises  has  contributed  to 
greater  understanding  by  the  FAA. 
operators,  and  manufacturer  of  the 
technical  details  and  impacts  of  the 
requirements  of  this  AD. 

"The  FAA  took  account  of  the  results 
of  the  prototype  exercises,  comments  to 
the  NPRM's.  and  other  additional 
information,  and  then  adjusted  its 
estimates  of  the  costs  attributable  to  this 
AD.  Further,  recent  information 
indicates  that  the  count  of  affected 
airplanes  is  621  Model  DC-9-80  series 
airplanes  and  21  Model  MD-9Q-30 
series  airplanes.  Specifics  of  these 
adjustments  are  discussed  below. 

Several  commenters  indicate  that  the 
FAA  underestimated  the  costs  of  the 
new  insulation  material,  labor  hours 


necessary  for  retrofitting,  and  lost 
passenger  revenue  from  retrofitting 
downtime.  With  respect  to  labor  and 
material  costs,  the  FAA  contacted  the 
major  material  suppliers  (one  of  which 
was  the  airplane  manufacturer)  and 
three  carriers  that  together  operate  75% 
of  the  affected  fleet.  Information  and 
estimates  from  these  sources  support 
increases  both  in  the  level  of  detail  and 
in  the  levels  of  labor  and  material  costs 
for  this  adjusted  estimate.  Therefore,  the 
labor  cost  calculation  methods  used  in 
this  AD  differ  from  those  used  in  the 
NPRM's.  The  FAA  has  developed  the 
labor  estimates  for  this  AD  using 
information  supplied  by  the 
manufacturer  and  affected  operators  to 
arrive  at  average  values  specific  to  the 
requirements  of  this  AD.  The  FAA 
considers  these  values  conservative. 

The  commenters  express 
disagreement  with  the  asset-based 
approach  the  FAA  used  in  the 
Preliminary  Cost  Analysis  to  estimate 
the  cost  of  the  loss  of  service  of  the 
airplanes  during  their  retrofits.  The 
commenters  suggest  that  the  estimate  be 
made  on  the  basis  of  loss  of  per  seat 
revenue.  There  are  two  reasons  why  the 
FAA  uses  the  asset-based  approach. 
First,  the  FAA  takes  an  industry-wide 
perspective  in  which  a  passenger  who 
cannot  be  seated  on  an  airplane  that  is 
out  of  service  for  compliance  with  this 
AD  can  be  seated  on  an  airplane  that  is 
in  service.  On  an  industry-wide  basis, 
no  revenue  will  be  lost.  Second,  the 
contribution  of  a  seat's  revenue  to 
corporate  net  income  is  subject  to 
variations  in  accounting,  financial, 
marketing,  and  operational  practice. 

The  FAA's  asset-based  approach 
centers  on  the  financial  ratio,  overall 
corporate  rate  of  return,  which  was 
reported  by  the  operators  and  published 
by  the  Department  of  Transportation. 
This  ratio  is  applied  to  the  average  value 
of  the  assets  lost  to  the  service  of  the 
operators  and  is  adjusted  for  the  average 
period  of  time  for  which  they  are  lost 
because  of  compliance.  This  approach 
assumes  that  operators  maximize  the 
value  of  their  firms  by  optimizing  the 
mix  and  quantitj'  of  their  assets. 

Even  though  the  FAA  uses  essentially 
the  same  "lost-revenue"  method  as  that 
in  the  supplemental  NPRM's.  the  FAA 
nevertheless  did  increase  its  estimates 
of  lost  revenue  by  increasing  the 
number  of  days  out  of  service,  reducing 
the  operating  base  year  from  365  days  to 
approximately  320  days,  and  raising  the 
rate  of  return  (9%  is  an  average  of 
domestic  passenger  and  cargo  operators' 
profit  rates  as  estimated  by  the 
Department  of  Transportation's  Bureau 
of  Transportation  Statistics).  All  of  these 
adjustments  raise  the  value  of  the 
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variables  applied  to  the  airplane  asset 
values  [i.e..  $16.2  million  per  DC-9-80/ 
MD-9O-30). 

The  FAA  has  identified  621  Model 
DC-9-80  and  21  MD-90-30  series 
airplanes  that  will  be  subject  to 
retrofitting.  Four  of  these  airplanes  have 
MPET  insulation  installed  throughout. 
Thirty-five  of  these  airplanes  have 
MPET  insulation  installed  only  around 
air  conditioning  ducts.  Six  hundred  and 
three  of  these  airplanes  have  MPET 
installed  throughout  except  for  the  nose. 
These  patterns  of  installation  strongly 
affect  the  retrofitting  costs  for  each 
individual  airplane.  The  FAA  final  costs 
estimate  reflects  the  cost  of  each 
airplane  when  averaged  for  the  total 
DC-9-80/MD-90-30  affected  fleet. 

The  foregoing  results  in  the  following 
adjustments  to  the  calculations 
presented  in  the  supplemental  NPRM. 

For  Model  DC-9-80  series  airplanes, 
the  preliminary  estimates  for  labor, 
material,  and  lost  service  per  airplane 
were  as  follows:  labor,  $335,988; 
material,  $27,021;  and  lost  service, 
$20,416.  The  corresponding  MD-90-30 
estimates  were  as  follows:  $385,560; 
$31,008;  and  $37,052. 

The  components  of  this  adjusted 
estimate  per  airplane,  for  both  Model 
DC-9-80  and  MD-9-30  series  airplanes, 
are  as  follows:  combined  labor  and 
material.  $479,921  (averaged  as 
$628,184  for  4  airplanes.  $73,156  for  35 
airplanes,  and  $502,547  for  603 
airplanes,  as  discussed  above);  and  lost 
service,  $65,998.  Overall,  the  adjusted 
estimates  compare  to  the  original 
estimates  as  follows: 


Original 


Adjusted 


625  OC-9^80. 

$383,000. 
22  MD-90-30, 

$454,000. 


each 


each 


each 


621  MD80S 

$545,919. 
21  MD90S,  each 

$545,919. 


The  adjusted  estimate  of  the  total 
costs  of  this  AD  over  the  five-year 
retrofit  period  for  all  644  affected 
narrow-body  airplanes  is  approximately 
$351.6  million  or  $288.6  million 
discounted  to  present  value.  The  total 
impact  for  all  affected  airplanes  (i.e., 
Model  DC-*-80,  MD-90-30  ,  MD-11. 
and  DC-10  series  airplanes)  is  449.3 
million  or  368.4  million  discounted  to 
present  value  over  the  five  year 
compliance  time. 

With  respect  to  effects  on  small 
entities,  the  Regulatory  Flexibility  Act 
(RFA)  of  1980  establishes  "as  a 
principle  of  regulatory  issuance"  that 
agencies  shall  endeavor,  consistent  with 
the  objective  of  the  rule  and  of 
applicable  statutes,  to  fit  regulatory  and 
informational  requirements  to  the  sale 


of  the  business,  organizations,  and 
governmental  jurisdictions  subject  to 
regulation.  To  achieve  that  principle, 
the  RFA  requires  agencies  to  solicit  and 
consider  flexible  regulatory  proposals 
and  to  explain  the  rationale  for  their 
actions.  The  RFA  covers  a  wide  range  of 
small  entities,  including  small 
businesses,  not-for-profit  organizations, 
and  small  governmental  jurisdictions. 
Agencies  must  perform  a  review  to 
determine  whether  a  proposed  or  final 
rule  will  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  If  the  determination  is  that  it 
will,  the  Agency  must  prepare  a 
regulatory  flexibility  analysis  as 
described  in  the  RFA.  However,  if  an 
agency  determines  that  a  proposed  or 
final  rule  is  not  expected  to  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities, 
section  605(b)  of  the  RFA  provides  that 
the  head  of  the  agency  may  so  certify 
and  a  regulatory  flexibility  analysis  is 
not  required.  The  certification  must 
include  a  statement  providing  the 
factual  basis  for  this  determination,  and 
the  reasoning  should  be  clear. 

Of  the  operators  affected  by  this  AD, 
all  but  three  are  air  carriers,  none  of 
which  is  a  small  business.  In  two  of  the 
remaining  cases.  Model  DC-9-80  series 
airplanes  are  owned  for  personal  use. 
One  Model  DC-9-80  series  airplane  is 
operated  for  non-carrier  business 
purposes  by  a  large  corporation. 
Although  the  small  business  size 
criterion  is  met  in  the  cases  of  the  two 
Model  DC-9-80  series  airplanes  that  are 
owned  for  personal  use,  two  such 
entities  do  not  constitute  a  "substantial 
number"  within  the  meaning  of  the 
RFA.  Thus,  pursuant  to  the  Regulator}' 
Flexibility  Act.  5  U.S.  C.  605(b),  the 
FAA  certifies  that  this  AD  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  provisions  of  this  AD  will  have 
little  or  no  impact  on  trade  for  U.S. 
firms  doing  business  in  foreign 
countries  and  foreign  firms  doing 
business  in  the  United  States. 

Finally,  Title  II  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (the  Act), 
enacted  as  Public  Law  104—4  on  March 
22,  1995,  requires  each  Federal  agency, 
to  the  extent  permitted  by  law,  to 
prepare  a  written  assessment  of  the 
effects  of  any  Federal  mandate  in  a 
proposed  or  final  agency  rule  that  may 
result  in  the  expenditure  by  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  by  the  private  sector,  of  $100  million 
or  more  (adjusted  annually  for  inflation) 
in  any  one  year.  Section  204(a)  of  the 
Act,  2  U.S.C.  1534,  requires  the  Federal 
agency  to  develop  an  effective  process 
to  permit  timely  input  by  elected 


officers  (or  their  designees)  of  State, 
local,  and  tribal  governments  on  a 
proposed  "significant  intergovernmental 
mandate."  A  "significant 
intergovernmental  mandate"  under  the 
Act  is  any  provision  in  a  Federal  agency 
regulation  that  would  impose  an 
enforceable  duty  upon  State,  local,  and 
tribal  governments,  in  the  aggregate,  of 
$100  million  (adjusted  annually  for 
inflation)  in  any  one  year.  Section  203 
of  the  Act,  2  U.S.C.  1.S33.  provides  that 
before  establishing  any  regulaton.' 
requirements  that  might  significantly  or 
uniquely  affect  small  governments,  the 
agency  shall  have  developed  a  plan  that, 
among  other  things,  provides  for  notice 
to  potentially  affected  small 
governments,  if  any,  and  for  a 
meaningful  and  timely  opportunity  to 
provide  input  in  the  development  of 
regulatory  proposals. 

This  AD  does  not  contain  any  Federal 
intergovernmental  or  private  sector 
mandate.  Therefore,  the  requirements  of 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  do  not  apply. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 
§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2000-11-01     McDonnell  Douglas: 

Amendment  39-11749.  Docket  99-NM- 
161 -AD. 

Applicabilitv:  Model  DC-&-fll  (MD-81). 
DC-9-82  (MD^2).  DC-9-    3  (MD-83),  DC- 
9-87  (MD-87)  series  airplanes;  Model  MD- 
90-30  series  airplanes:  and  Model  MD-88 
airplanes;  manufacturer's  fuselage  numbers 
995  through  2243  inclusive;  certificated  in 
any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  tnis  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
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ivvnrr  iiptT.iIni  mils!  rf<|iii'sl  .ipjiruv  il  tm  ,in 
.illfrn.ili\  f  inrtliinl  dI  ,  uniplMiu  r  m 
■  K  (  I  in  I. Ill  I  f  with  (),ir.ik;i,i[ih  |i'|  nt  Mi  is  .\1 ) 
1  h(>  rt'ijiK'st  stimilii  nil  hiili'  .111  .issrssiiifiit  nt 
this  .AI).  ,111(1.  it  ihi'  iinsiitr  (  (iiulitiirii  hiis  nut 
liftTl  fliliiiiidlfil,  llir  n^in-'sl  stiinilil  iin  linli' 
sfii'i  itii    |ir(i[ii)si'ii  ,i(  thins  III  ,iil(ircss  it 

(\iniftliinii  r    Kt'i|uiii'il  as  imlii  .ilrd.  unless 
fii  1  iini[)lishi'(l  prm  k iiisI\ 

III  fiisuri'  ituil  insiil.itinn  lil.iiil.i'ts 
1  iiiistrui  fi'ii  111  int't.illi/i'il 
polvfttivUMit'tfMphtli.il.ilf  (MCK'I  I  ,it.' 
rcmovfil  trnin  ihe  tiiscl.igf.  <u  i  omjilisli  tlu- 
tnilmv  ini; 

Inspection 

(,ll  VV'llhiM  ">  Vi'.ns  .itti'i  the  fitfi  tivc  il.ltr 
lit  itlis  ,\1).  ili'liTlllillf  whcthrr,  itiul  ,il  wh,il 
liM.alii  ins,  insul.itiun  liLinki'ls  i  oiistriu  tcii  nl 
MF'K'I    ,irt'  instcillfit   VVIu'ri  in<irl>.in^s  .in-  mil 
vj.slblf.  thu  iliitnrrnindliiiii  sh.ill  t)«  iiLiiic  In 
using  kiioun  Ml'KI  iiuiterui!  as  <i  1  iiinjiansijii 
sample  In  assist  in  llie  iileiitirii  atiim 

Note  2:  liisiil.itiun  liLinkets  that  are  iiiaikeil 
with  "UM.S  207^.   lApe  2,  Class  1,  (,raile  .A^.' 
■■DM.S  J072.  I'viie  J,  Cl.iss  1,     iir     OM.S  l'l'»,. 
Tvpe  1 ,'    are  i  iinstnii  teil  nt  Ml'KT 

Corrective  Actions 

(1)1  t-or  insiilatiiin  hl.inkets  that  ,iri' 
iletermineii  nut  to  lie  1  unstnii  ted  nl  MPK'I  . 
iKi  lurfher  ,i(  tiiin  is  rei|iiire(i  li\  this  .\l) 

(1  )  Kiir  insiiKilion  liKinkets  tli,it  are 
detennmed  In  be  1  iinslnu  led  nl  .MPl.l  . 
within  ")  ve.irs  ,iller  the  etlei  tue  d.ile  ol  tills 
.■\1).  replai  e  the  Ml'l/l   insiiLitmn  lilankets 
with  new  iiisiilatiiui  hl.inkets  tli.it  have  been 
appnned  bv  the  M<inager.  l.ns  .Angeles 
.■\in  rati  Certifii  alion  Otfii  e  (.-XCO).  F.-\,\. 
Transport  ,\irpl,ine  Direi  torate    The  blankets 
shall  be  repl.K  ed  m  ,11  1  iirdiim  e  with  the 
.\i  1  iini[)lisliinenl  liistnii  liiiiis  ot  Mi  Dunnell 
DiiUljI.ls  ,Ser\  1,  e  Bulletin  Ml  >-'(()    J.')- ()  I '), 
Kevisiiin  111  ,  d.ited  \,iveniber  '1    1M')7  itur 

Model   MIV   ')(»-    ill  series  ,iir[lLines|.  Ill 

Mi.Doimell  Doiigl.is  Ser\ii  e  llnlletin  MDHIl 
25-:i,">')    Ke\  isiiin  II 1    d.iled  \iivenibei   ',     I'M" 
(for  Ml  II lei  IK     '|-H(I  series  ,11  rp Lines  ,111. 1 
Miidei  MI)-HH  .lu-pi.inesl,  as  applii  able    The 
repl.ti  emenl  iiisiiLitu  in  bl.inkets  iniist  he 
I  iinstriii  ted  lit  nialeri.ils  tested  111  .n  1  nidaiii  e 
with  ,\(ipendi\  1  'it  tills  ,\ I )   iir  111  .11  I  iird.ini  e 
with  a  inetlinii   ip(iiii\eil  b\  the  .Man.iger.  l.ns 
.Xngel.'s  ,\i:i) 

Note  :t:  .Ml In  High  this  p.ir.iijr.iph  .lil.iw  s  up 
to  ")  \e,irs  liir  the  re(|iiired  lepl.ii  einellt    the 
F.-\.\  antii  i[i,iles  ih.it  npei.itnrs  will  ,  iiiiipi\  ,it 
the  e,ii!iest  pi, 11  tii  .iliie  111,11  nten.ilii  e 
iippiii1iiiiit\, 

Note  4:  { )iil\  one  of  the  two  inet,iili/ed 
I'edLir  '  ^'  .  OUTS  spei  ilied  ill  the  serv  he 


bulletins  has  been  shown  to  have 

sill  I  esstlllU   passeii  the  testing  of  the 

.\nierii  ,111  ,So(  iel\  for   1  estinij  ,tnd  M,iteri,ils 

I.X.SI'.M)  llainmabililv  st,ind,ird  and  is 

I  on  SI  deled  ai  (  epiable  tor  1  oin(iliani  e  with 

the  reipiirenients  ot  p.ir.igraph  (i  j  ol  this  .M) 

Spares 

Idl  .\s  111  the  ellei  live  date  of  this  ,M),  no 
person  shall  install  an  MPK'I  insiil.ithin 
blanket  on  anv  airplane 

.Alternative  Methods  of  Compliance 

(e)  An  alternative  method  of  (  ompliani  e  or 
ad|ustmenl  of  the  c  om[)lian(  e  lime  that 
[inn  iiles  an  ai  1  eptalile  level  of  safetv  mav  be 
used  if  apfiriued  b\  the  Manager.  Los 
.\ngeles  ACX)  Operators  shall  submit  their 
reipiests  through  an  approfiriate  V.W  PMI. 
who  m,iv  iidd  I  omments  and  then  send  it  to 
the  Manager,  l.ns  .Angeles  MX) 

Note  5:  Inlorniation  i  oni  erning  the 
existeni  e  ot  approved  alternative  methods  ot 
(. ompliani  e  with  this  .M),  if  ,in\ .  mav  be 
obt, lined  from  the  l.os  .Angeles  .A("(). 

Special  Flight  Permits 

(0  S|iei  lal  flight  [termits  mav  tie  issued  in 
,11  1  ordani  e  with  sei  tions  21  117  and  21  1')') 
ot  the  Federal  .Aviation  Regulations  [14  CFR 
21  I't7,ind21  1')'*)  III  operate  the  airplane  to 
,1  loi  alion  where  the  requirements  of  this  AD 
(  an  tje  ,111  oniplished 

Incorporation  by  Reference 

Ig)  Ihe  blankets  shall  tie  replai  ed  in 
,11  I  ordani  e  with  the  .Ai  i  omplishmeni 
Inslrui  lions  of  Mi.Donnell  Douglas  ,Ser\  ii  e 
Hiillelin  MD-<){)-2.'>-()l'.,  Revision  01,  dated 
November  S.  l'»')7.  or  Mi  Donnell  Douglas 
.Servii  e  Dill  let  in  MI)H()~2'')  -  t')5.  Revision  01. 
d.ited  Novemlier  ."1    1  M'i~ ,   is  ,1  pp I n  ,ible    This 
nil  orpor,ition  bv  relerem  e  was  .ipprnveii  bv 
the  Direi  lor  ot  the  Feder.ii  Register  in 
,11  1  ordiiiii  e  witli  '1  I     .SC    ■vij|,i|  ,ind   1  CI-R 
piirt'il    (.iipiesmav  be  i.bt,iiiied  trom  Hoemt; 
(.oiiimen  i,il  .\iri  r.itt  Croup,  l.nng  Beai  h 
Division.   iH't't  l.akewiiod  Hoiile\,ird,  Long 
He.ii  b   (,,ilitornia  4(m4t<.  .Attention    lei  hnii  ,il 
Piiblii  ,itions  Hiisiness  Administration.  Dept 
(l-l.'il  l2-ti(l|   (iipiesmav  t)e  insjiei  ted  at 
ihe  I-  .\.\    1  i,iiisport  .Airplane  Direi  torate. 
11.01  l.iiid  .\veniie,  ,S\V  ,  Rentoii. 
\\  iishiiictnn.  or  ,it  the  f  .\.A.   1  ranspi  irl 

\:ipiillle  Dllei  tiir,lte     Los  .\ngeies  .Xin  r,ltt 
(  .-ililii  .itinii  Otiii  e     UttiO  P.ir.iinoiiiit 
Hoiih.i.  ,iril    L.ikewood.  1  „i  1 1  torn  1,1,  m  ,i'  the 
Otti t  the  h'pderal  Register   Hoo  North 

Calntol    Stieet     \\V       sl.lte    ~0()     W  ,1  sll  i  llgto  1 1 
l)( 

I  h  !   1  his  anii'ihliiient  I nh's  edei  tiv  e  i  in 

lime   (0.  20011 


Appendix  1.— Test  for  Materials 
Replacing  Metallized  PET  Thermal 
Acoustical  Insulation,  Film  Februarv 
16. 2000 

Lhls  test  method  is  used  to  ev,iluate  the 
ll,imm,ihilitv  ,ind  fliime  propag.ilion 
I  harai  teristn  s  ot  itiermal 'ai  ouslii   insulation 
when  exposed  to  both  a  radiant  heat  souri  e 
and  a  tlanie 

lal  [k'tinitions. 

(1)  Ihrrnuil  Ai  ou'<tii  hisulolKin  rtierin.il/ 
HI  oustii  insuLition  is  defined  as  a  material  or 
svsleni  of  materials  used  to  provide  thermal 
and  or  ai  ousIii  prolei  lion  K\amples  ini  lude 
a  tilrn-i  overing  material  eni  apsulating  a  i  ore 
material  sui.h  as  fiberglass  or  other  batting 
material  and  tuanis. 

(2)  Radiant  Hfat  Source  The  radiant  tieat 
souri.e  is  an  air/gas  fueled  radiant  heat 
energv  panel 

(h)  7Vsf  Apparatus  (as  si  hemaliialK 
shown  in  figure  1 ). 

(1 1  Radiant  Panel  Test  (Chamber   Tests  will 
t)e  i ondurted  in  the  radiant  panel  test 
(hamberas  used  in  .ASTM — Designation:  E 
f>48   It  is  suggested  that  the  test  i  hamber  be 
looted  under  an  exhaust  hood  to  facilitate 
I  tearing  the  chamber  of  smoke  after  eai  h  lest. 
The  radiant  panel  test  i  hamber  shall  consist 
of  an  enclosure  .t=)  inches  (1400  mm)  long  in 
iq'  J  inches  (.500  mm)  deep  bv  28  inc  hes  (710 
mm)  above  the  test  specimen.   The  sides, 
ends,  and  lop  shall  be  insulated  with  a 
fibrous  I  erainif  insulation  sui  h  as 
kaowool'"^'  boarti   One  side  stiall  be  provided 
with  an  approximately  4H  bv  (>  inc  h  (1214  In 
lT2mm)  draft  tight,  higli  temperature,  he.it 
resistant  glass  observation  window,  to 
fai  ilitate  viewing  the  sample  during  testing 
On  the  s.irrie  side  and  Ih'Iow  the  window  is 
,1  door  whii  h    when  open,  allows  the 
spei  imen  [il.ittorm  to  be  moved  out  for 
mounting  or  reiiiov  al  ot  test  spei  imens    Ihe 
tiottnm  ot  the  test  i  tiamber  shall  i  onsisl  nl  ,i 
sliding  steel  [iLittorm,  w  liii  h  has  prov  isioiis 
lor  sei  uriiig  the  lest  spei  imeti  holder  in  a 
tixed  and  level  position   The  lo[)  ot  the 
I  h,imlier  sthiil  have  ,in  exh.iust  stai  k  with 
interior  dimensions  nl  4  ini  hes  (102mm) 
wide  bv   I  "i  ini  lies  l.iHO  mm)  deep  bv  1  2  .t 
ini  hes  (  UHmni)  iiigh  at  the  opposite  end  ot 
the  I  Ihimber  trom  the  radiant  energv  souri  e 

12)  Radiant  Urat  Snun  r  The  radiant  he,il 
energv  souri  e  will  be  a  p,inel  ot  porous 
retr.ii  Inrv  material  mounted  in  a  i  ast  iron 
train.',  with  ,i  r,i  dial  ion  surface  ot  12  bv   IH 
;iii  ties  (  td,",  b\  4T7mrn)   It  shall  be  i  apalile 
I't  iiper,iting  al  temper, itiii.'s  up  In  1  ."lOO  F 
IHlh  C  (1  igur..  1) 
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Figure  1 
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(i)  Radiant  Panel  Fuel  System.  The  radiant 
panel  fuel  will  be  propane  (liquid  petroleum 
gas — 2.1  L'N  107.5).  The  panel  fuel  system 
shall  consist  of  a  venturi-ty  pe  aspirator  for 
mixing  gas  and  air  at  approximately 
atmospheric  pressure.  Suitable 
inslrumenlation  will  be  necessary  for 
monitoring  and  c:ontrolling  the  flcnv  ot  fuel 
and  air  to  the  panel.  Instrumentation  will 
ini  hide  an  air  flow  gauge,  an  air  flow 
regulator,  a  gas  pressure  gauge,  and  a 
rotameter  for  measuring  gas  flow. 


(ii)  Radiant  Panel  Placement.  The  panel 
will  be  mounted  in  the  cham.ber  at  30  degrees 
to  the  horizontal  specimen  plane. 

(.3)  Specimen  Holding  System. 

(i)  The  sliding  platform  serves  as  the 
housing  for  test  specimen  placement.  A  '  4 
int:h  (6.3.5mm)  sheet  of  DurarocKa.  or  other 
non-combustible  base,  measuring  43'  4 
inches  by  12'  ;;  inches  (1098  by  317.5mm) 
will  be  placed  in  the  open  bottom  (base)  of 
the  sliding  platform.  If  is  neressarv  to  i  ut  the 
non-c  ombustible  base  into  two  piec  es  for 
plac:ement  in  the  bottom  of  the  platform, 
since  it  will  be  supported  by  a  '4-inch 


(19.1mm)  lip  that  extends  around  the  bottom 
of  the  platform  base.  It  is  suggested  thai  the 
shortest  piece  be  plac  ed  at  the  end  furthest 
from  the  radiant  panel  [figure  2),  .A  ■  .  in<  h 
(13miTi)  piece  of  Kaovvoo/.^^"^  board  or  other 
high  temperature  material  measuring  41 ' .  bv 
8'  4  inches  (1054  by  210mm)  will  be  attac  bed 
to  the  bac:k  side  of  the  platform.  This  board 
will  serve  as  a  heat  retainer  and  will  protect 
the  test  specimen  from  exi  essive  preheating. 
The  height  of  this  board  must  not  be  too  high 
such  that  it  will  impede  the  sliding  platform 
movement  (in  and  out)  of  the  lest  chamber. 
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Figure  2  Sliding  Platform 


(51  mm), 


(4)  7/16  in 
(  43  mm)  bolts 


«     1/4  in  (6  35  mm) 
thick  Durarock'M 


!  m)   I  h>'  ti'st  sjii'i  }iiii'ii  u  ill  lie  1 1 1,11  f(\  (Hcr.ill  (iirjUMismns  ut  44  '  -.  h\    IJ  '  <  ini  lies 

hun/iiiit,ill\  (in  the  imn  i  cunhustiljlf  b.isc   A  111  (7  h\    i^Omiiil  with  ,i  s[)f(  iinen  ii()eiiing 

stHinless  sled  n't,iinin>;  tniiiuM.M.Si  Ivp.'  tl)()  nt  40  h\  :"H(l()lfib\   140mrii)  will  bt- pidi  mi 

I'N.-X-NOK.f  iOl.  or  r<|inv,ilfnt.  luiviiig  .i  mi  tup  1. 1  t  hi'  test  spfi  inii'n    Ihf  rt'l.uning 

thi(,kru'ss  ol  ()  07H  UK  hfs  [1  'iHmmJ  .iiid  traiiie  will  havt-  two  '  -iiK-h  1 12  7mm)  holes 


ilrillt'd  ,il  t'rt(  h  t'lui  lor  positioning  the  tr.iiiie 
to  thf  two  stud  bolts  at  eat  h  end  of  thi' 
sliding  platform  (figure  3). 


Figure  3  Stainless  Steel  Retaining  Frame 


'21/4  in' 

(57  mm) 
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till  I  A  set  iiriiii;  tranir  I  a.  ting  ,)s  .i  .  l.inipiiii; 
mei  hanisni)  i  fiiistrm  Ir.l  ut  niild  sl.'i'l  i\  ill  lir 
plai  ed  over  the  test  spei  iineii     i  he  se.  uiing 
frame  o\er,il|  liitnensjoiis  ,irr  4  J  '     li\.    ID' 
ini  lies  I  iliHd  In  Jti7mni|  with  ,i  spn  niu'ii 
opening  ol   !')'      I)\   "•  .   Ill,  hes  1  11)11  (  h\ 

I'lOmml     Hem  e.  the  expoM-il   ,l|e,|  ol   trst 

s(ie<  jmeri  exposed  to  the  i.uli.inl  piie'l  is 
I')'  .  In  :■'  ,  Mil  hes  (>)<»,  ii\   lH4minl   Se^ 
ligure  4    It  IS  not  nei  ess.ir\  to  plusii  .dh 
fasten  the  sei  uring  h<ime  o\ei  the  ti'st 
spec  imen  due  to  the  weight  ot  the  tr.ime 
its.df 

(41  I'llitl  Humr:     The  pilot  burner  used  to 
Ignite  the  spei  inien  is  ,i  ,  ommen  lal  propane 


\entiiri  Ion  h  u  itti  ,in  .ixi.ilK  s\  mmetru 
huriiei  lip  h,i\  mg  ,1  [irop.ine  su(ipl\  lube  w  itl 

in  ol  lti(  e  dl.imeter  ot  0  0(1  t   llli   hes 
Id  (I7tiinm|     I'he  propane  How   is  adiusteil  to 
piodih  e  .1  peiii  il  tlame  blue  inner  i  one 
length  ut  ^      ini  fi  I  linuii)    There  will  be  ,i 
me, ins  pio\  iiled  to  move  the  burner  nut  ol 
the  Ignition  position  so  that  the  flame  is 
luin/onhil  and  at  le.ist  2  iiu  hes  I'lOnim) 
abo\e  the  spei  imen  pLine 

(")1   IhiTnuH  oiiplfs    Ihree  24  Amerii  an 
Wire  (,auge  (A\V(,)  T\  pe  K  (Chromel- 
Aluniel)  thermiii  oiiides  will  be  installed  in 
the  test  I  harnber  for  tem[ierature  monitoring 
All  three  are  inserted  into  the  i.hamber 


through  lluee  small  hole-  drilled  through  the 
top  ol  the  (  hamber   One  thermoioiijile  is 
plai  ed  2  \m  hes  (51mm)  from  the  end  of  the 
raiiiant  panel  and  approximatelv  Ifi  inc  hes 
(4()bnim)  above  the  test  spei  imen.  The 
sei  ond  thermoi.ouple  is  plated  5  ini, hes 
1127mm)  from  the  first  thermoi  ouple  and 
ai)[)ru\imatel\   lb  inc  hes  (406mm)  from  the 
sample.  The  third  thermot  ouple  is  loc  ated  in 
the  (  himnev  approximatelv  38  in(  hes 
(96,Tmm)  above  the  spei  imen 

(h)  Ciiloriniftfr  The  c  alorimeter  will  be  a 
one  inch  (  vlindrual  water-cooled,  total  heat 
flux  density,  foil  type  Garden  Gage  that  has 
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a  range  of  0  to  5  BTl  !/fl--se(  ond  (0  to  5.6 
Watts'c  m-). 

(7)  CalorimcliT  (UiUbmtion  Spcriticnlion 
and  Pnivedun'. 

(i)  Calorimeter  Spei  ification 

(.A)  Foil  diameter  will  be  0.25±().0U,t  inches 
(6.:i,'i±0,i:jmm). 

(B)  Foil  thickness  will  be  0.0005+0.0001 
inches  (0.01  110, 0025mm|. 

(C:)  Foil  material  will  be  thermocouple 
grade  C^onstantan. 

(U)  Temperature  measurement  will  be  a 
( Copper  Gonstantan  thermocouple. 

(E)  The  copper  center  vv  ire  diameter  will  be 
0.0005  inches  (0,01,3mm|. 

(F)  The  entire  face  of  the  calorimeter  will 
be  lightlv  (  oaled  with  "Black  Wlvet"  jiaint 
having  an  emissivitv  of  Ofi  or  greater 

(li)  t^alorimeter  Calibration. 
(.A)  The  I  alibration  method  will  be  bv 
(  omp.irison  to  a  like  standardized  transclui  er. 


(B)  The  standardized  transducer  will  meet 
the  specification  given  in  paragraph  (6) 

(C)  It  will  be  calibrated  against  a  primarv 
standard  by  the  National  Institute  of 
Standards  and  Technology  (N'IST). 

(D)  The  method  of  transfer  will  be  a  heated 
graphite  plate. 

(E)  The  graphite  plate  will  be  electricallv 
heated,  have  a  clear  surface  area  on  each  side 
of  the  plate  of  at  least  2  by  2  inches  (51  b\ 
5]mm),  and  be  '  h  inch  ±''ii,  inch  thic  k  (.3.2 
rl  .6mm). 

(F)  The  2  transducers  will  be  t  entered  on 
op|iosite  sides  of  the  plates  at  equal  ilistani  es 
from  the  plate. 

(G)  The  distance  of  the  calorimeter  to  the 
plate  vvill  be  no  less  than  0.0625  inches 
(1.6mm).  nor  greater  than  0.375  inches 
(9.5mm). 

(H)  The  range  used  in  calibration  w  ill  be 
at  least  0-3.5  feTl's/ft-  second  (O-.i  ')  Watts 


cm-)  and  no  greater  than  0-5  6  BTI's  ft- 
second  (0-5  Watts  cm-1. 

(I)  The  recording  dev  ice  used  must  record 
the  2  transducers  simultaneouslv  or  at  least 
within  •  uj  second  of  eat  h  other 

(8)  Calorimeter Fixturt  With  the  sliding 
platform  pulled  out  ot  the  i  hamber.  install  a 
2-rail  fixture  that  has  a  travel  range  of  40'  4 
inches  (1022nim)  over  the  sliding  platform 
The  dimension  between  the  2  rails  is  2"  lu 
inches  (68mm).  The  rail  fixture  is  screwed 
into  the  sliding  panel,  such  that  it  is  always 
directlv  under  the  geometrii   center  of  the 
radiant  panel  (figure  4).  Push  the  platform, 
into  the  i  hamber  and  insert  the  i  alorimeter. 
The  calorimeter,  wliii  h  is  mounted  m  an 
insulated  housing,  fits  in  the  rail  opiening  but 
has  enough  clearani  e  sui  h  that  it  mav  be 
moved  along  the  rail  for  heat  flux  readings. 
The  top  surface  of  the  calorimeter  must  be 
level  with  the  rails. 


Figure  4  Angle  iron  (1  5x1  5)  Secunng  Frame 
•NOTE  All  Seams  Welded 


Handle 


391/2  in 
-(1003  mm) 


1 
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(4)  1/2  in  dia 
(12  7  mm) 
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^ 


,  Handle 
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(0)  Instrumentalion.  A  calibrated  recording 
dev  ii  e  with  an  appropriate  range  or  a 
computerized  data  acquisition  svstem  will  be 
prov  ided  to  measure  and  record  the  outputs 
of  (he  1  alorimeter  and  the  Ihermocoufiles. 
The  data  acquisition  system  must  be  capable 
of  recording  the  calorimeter  output  every 
second 

(10)  Timing  Device.  A  stopwatch  or  other 
dev  ice.  accurate  to  ±lsecond/hour,  will  be 
provided  to  measure  the  time  of  application 
of  the  pilot  burner  flame. 

(c)  Test  Specimens. 

(1)  Specimen  Preparation.  A  minimum  of 
three  test  specimens  vvill  be  prepared  and 
tested. 

(2)  Constniction.  Cut  a  piece  of  core 
material  such  as  foam  or  fiberglass.  If 
fiberglass  is  used,  cut  the  material  4.3'  j  (  +  '  a] 
inches  long  (1093mm)  (±6. 3mm)  by  12'  2 
inches  (305.1mm)  wide.  If  using  foam,  cut 
the  material  41  '  1  inches  {1039mm)  by  11 
inches  wide  (279mm)  by  1 '  ^  inches  (381mm) 


high.  Cut  a  piece  of  film  i  over  material  (if 
used)  large  enough  to  cover  the  core  material. 
It  is  permissible  to  staple  the  film  cover  at 
the  ends,  as  thev  are  not  exposed  to  the 
radiant  heal  source.  A  piece  or  pieces  of  an 
inorganic/ineil  material  such  as  KaovvooX''"' 
or  MarinitE  ''^'  board  may  be  placed  in  the 
bottom  of  the  sliding  platform  holder  if  the 
sanijile  is  not  thick  enough  to  be  level  with 
the  top  of  the  sliding  platform.  The  specimen 
thickness  must  be  of  the  same  thickness  as 
installed  in  the  airplane. 

(d)  Specimen  Conditioning.  The  spei  (mens 
vvill  be  conditioned  at  70  ±5  F  (21  ±2"C)  and 
5n"/o+10"o  relative  humidity  for  a  minimum 
of  24  hours  prior  to  testing. 

(e)  Calibration. 

(1)  With  the  sliding  platform  out  ot  the 
chamber,  install  the  rail  fixture.  Push  the 
platform  back  into  the  chamber,  install  the 
calorimeter  (in  its  housing),  and  move  the 
calorimeter  to  the  "zero"  position  (figure  5). 
Close  the  bottom  door  located  below  the 


sliding  platform.  The  centerline  of  the 
calorimeter  is  !"«  inches  (46mm)  from  the 
end  of  the  sliding  platform.  This  will  be  the 
"zero"  position.  The  distance  from  the  center 
of  the  calorimeter  to  the  radiant  panel  surface 
at  this  point  is  7.5  inches  i'  »  (191  mm.  7:3). 

(i)  Prior  to  igniting  the  radiant  panel, 
ensure  that  the  calorimeter  face  is  clean  and 
that  there  is  water  running  through  the 
calorimeter. 

(2)  Ignite  the  panel.  .Adjust  the  fuel  air 
mixture  to  achieve  1 .5  BTrs/ft--second 
i0.025  BTrs/ft--second  (1.9  Watts' 
(  m-r0.025  Watts/cm-)  at  the  "zero     position. 
.Allow  the  unit  to  reach  steadv  state  (tills  mav 
take  up  to  1  hour).  The  pilot  burner  is  off 
during  this  time.  The  temperature  as 
measured  bv  the  thermocouple  i  losest  to  the 
panel  (fonvard)  is  approximately  1100  F 
(600'C).  The  temperatures  recorded  bv 
thermocouples  2  and  3  (  thermot  ouple  3 
located  in  chimnev )  are  approximatelv  4  30  F 
(230  C)  and  300'F'(135'C).  respectiveh 
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Figure  5  Calorimeter  Rail 
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Figure  6:  Heat  Flux  Calibration 
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Issued  in  Renton,  Washington,  nn  Mav  19. 
201)0. 
|ohn  |.  Hickey. 

Mcmuiifr.  Tmnsport  Airplnni'  Dinctnratc. 
Airrrnfl  (.'.crtiUcution  Srn'ici'. 

|FR  Uo(  .  00-13149  Filed  ,i-2.')-ll():  H.4,')  .iinl 
BILLING  CODE  4giO-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  99-NM-162-AD:  Amendment 
39-11750;  AD  2000-11-02] 

RIN2120-AA64 

Airworthiness  Directives;  McDonnell 
Douglas  Model  DC-10-10F,  DC-10-15, 
DC-10-30,  DC-10-30F,  and  DC-10-40 
Series  Airplanes,  and  Model  MD-1 1 
and  -11 F  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  McDonnell 
Douglas  Model  DC-10-lOF,  DC-10-15, 
DC-10-30,  DC-1O-30F,  and  DC-10-40 
series  airplanes,  and  Model  MD-11  and 
-llF  series  airplanes,  that  requires  a 
determination  be  made  of  whether,  and 
at  what  locations,  metallized 
polyethyleneteraphthalate  (MPET) 
insulation  blankets  are  installed,  and 
replacement  of  MPET  insulation 
blankets  with  new  insulation  blankets. 
This  amendment  is  prompted  by  reports 
of  in-flight  and  ground  fires  on  certain 
airplanes  manufactured  with  insulation 
blankets  covered  with  MPET.  which 
may  contribute  to  the  spread  of  a  fire 
when  ignition  occurs  from  small 
ignition  sources  such  as  electrical  arcing 
or  sparking.  The  actions  specified  by 
this  AD  are  intended  to  ensure  that 
insulation  blankets  constructed  of 
MPET  are  removed  from  the  fuselage. 
Such  insulation  blankets  could 
propagate  a  small  fire  that  is  the  result 
of  an  otherwise  harmless  electrical  arc 
and  could  lead  to  a  much  larger  fire. 

DATES:  Effective  June  30,  2000. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  June  30, 
2000. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Aircraft 
Group,  Long  Beach  Division,  3855 
Lakewood  Boulevard,  Long  Beach, 
California  90846,  Attention:  Technical 


Publications  Business  Administration. 
Dept.  C1-L51  (2-60).  This  information 
may  be  examined  at  the  Federal 
Aviation  Administration  (FAA). 
Transport  Airplane  Directorate.  Rules 
Docket,  1601  Lind  Avenue.  S\V.. 
Renton.  Washington:  or  at  the  FAA, 
Transport  Airplane  Directorate,  Los 
Angeles  Aircraft  Certification  Office. 
3960  Paramount  Boulevard,  Lakewood. 
California;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  N\V.. 
suite  700,  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Stacho,  Aerospace  Engineer. 
Systems  and  Equipment  Branch,  ANM- 
130L,  FAA,  Transport  Airplane 
Directorate,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood.  California 
90712^137;  telephone  (562)  627-5334: 
fax  (562)  627-5210. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  McDonnell 
Douglas  Model  DC-10-30  and  -30F 
series  airplanes,  and  Model  MD-11  and 
— llF  series  airplanes  was  published  as 
a  notice  of  proposed  rulemaking 
(NPRM)  in  the  Federal  Register  on 
August  12,  1999  (64  FR  43963).  A 
second  proposal  that  was  identical  to 
the  NfPRM,  except  that  it  affected 
additional  airplanes,  was  published  as  a 
supplemental  NPRM  on  November  17. 
1999  (64  FR  62615).  Those  actions 
proposed  to  require  that  a  determination 
be  made  of  whether,  and  at  what 
locations,  metallized 
polyethyleneteraphthalate  (MPET) 
insulation  blankets  are  installed,  and 
replacement  of  MPET  insulation 
blankets  with  new  insulation  blankets. 
Since  the  issuance  of  those  NPRM's. 
the  FAA  has  obser\'ed  several 
prototyping  exercises  that  involved  the 
removal  and  replacement  of  MPET 
insulation  blankets.  The  information 
obtained  from  these  exercises  assisted 
the  FAA,  operators,  and  manufacturer  in 
understanding  the  technical  details  and 
impact  of  the  requirements  of  this  AD. 
Certain  aspects  of  these  prototype 
exercises  will  be  discussed  in  the  FAA's 
response  to  the  comments  received  from 
the  NPRM's. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

The  FAA  has  received  comments  in 
response  to  the  NPRM's  and 
supplemental  NPRM's  to  Rules  Docket 


No.'s,  99-NM-161-AD  [applicable  to 
certain  McDonnell  Douglas  Model  DC- 
9-81  (MD-81).  DC-9-82  (MD-82).  DC- 
9-83  (MD-83).  DC-9-87  {MD-87)  series 
airplanes:  Model  MD-90-30  series 
airplanes:  and  Model  MD— 88  airplanes] 
and  99-NM-162-AD  (applicable  to 
certain  McDonnell  Douglas  Model  DC- 
10-30  and  -30F  series  airplanes,  and 
Model  MD-11  and  -llF  series 
airplanes).  Because  in  most  cases  the 
issues  raised  by  the  commenters  are 
generally  relevant  to  both  NPRM's.  each 
final  rule  includes  a  discussion  of  all 
comments  received. 

Support  for  Proposed  AD's 

Several  commenters  support  the 
intent  of  the  proposed  AD's:  however, 
thev  request  that  some  changes  be  made 
(discussed  later). 

Unsafe  Condition 

One  commenter  states  that,  because 
the  MPET  insulation  blankets  only 
propagate  the  flame  and  are  not  the 
source  of  the  flame,  the  proposed  AD's 
should  address  the  unsafe  condition 
(i.e..  source  of  the  fiame)  rather  than 
previously  certified  material  (which  met 
the  fiammability  standard  at  one  time) 
that  is  not  creating  the  unsafe  condition. 
The  FAA  does  not  concur.  MPET 
insulation  blankets,  when  ignited  from 
a  small  ignition  source,  such  as  an 
electrical  arc,  can  contribute  to  the 
spread  of  a  fire.  Such  insulation 
blankets  could  propagate  a  small  fire 
and  lead  to  a  much  larger  fire.  Potential 
ignition  sources  exist  in  many  areas  of 
the  affected  airplanes.  It  is  extremely 
difficult  to  determine  where  all 
potential  ignition  sources  are.  To 
provide  the  level  of  safety  that  is 
expected  bv  the  public  for  transport 
category  airplanes,  insulation  blankets 
constructed  of  MPET  must  be  removed. 
Therefore,  the  FAA  finds  that  it  has 
properly  identified  the  unsafe  condition 
(i.e..  insulation  blankets  constructed  of 
MPET)  addressed  by  these  AD's. 

The  same  commenter  suggests  that  the 
subject  blankets  be  handled  as  "attrition 
replacements.  "  as  intended  in  the 
original  McDonnell  Douglas  service 
bulletins.  The  commenter  states  that, 
since  cabin  interior  fiammability  has 
been  addressed  already  to  a  large  extent 
by  the  FAA,  MPET  insulation  blankets 
could  be  treated  comparably,  and  thus. 
integrated  into  the  overall  interior 
materials  requirements.  (The  FAA  fnfers 
that  the  commenter  is  referring  to  the 
provisions  in  14  CFR  section  121.312 
related  to  "substantially  complete 
replacement  of  the  cabin  interior.") 
These  requirements  not  only  mandate 
stricter  new  standards,  but  allow  older 
airplane  interiors  to  remain  in  service 
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until  a  balanced  decision  i.s  made  to 
fully  rwconfigure  the  cabin.  Aftor  that 
dHcisiun  is  mado,  tho  entire 
flammahility  rule  must  bt;  mot  on  these 
older  airplane  interiors,  as  well.  The 
commenter  argues  that  insulation 
blankets  i:ould  be  included.  sinc«!  the 
proposed  recjuirements  are  in  the  same 
catt^gory  of  "new  flammabilitv 
standards"  and  do  not  address  the 
actual  Ignition  source. 

The  FAA  does  not  concur  with  the 
commenter's  request  to  handle  the 
subject  blankets  as  "attrition 
replacements."  Attrition  is  appropriate 
for  safety  enhani:ements.  not  to  correct 
identified  unsafe  conditions.  There  is  a 
distinct  difference  between  corre<;ting 
an  identified  unsafe  condition  and 
enhancmg  s.ifety  The  intent  of  the 
interior  material  flammabilitv 
enhancement  was  to  provide  occupants 
more  time  to  evacuate  an  airplane  befon? 
the  cabin  environment  would  become 
unsurvivable  due  to  smoke  and  fire.  The 
existing  interior  materials  were  not 
deemed  unsafe,  and  therefore,  could 
remain  in  service  until  the  airlines 
needed  to  replacement  them  With  this 
ac:ti(m.  as  discussed  above,  the  FAA 
finds  that  MPL'T-covered  insulation 
material  represents  an  unsafe  i:ondition 
that  must  be  corrected.  These  ADs  are 
a  vehicle  for  ensuring  that  all  affected 
operators  perform  tht?  necessarv  actions 
that  will  address  the  identified  unsafe 
condition.  Therefore,  these  AD's  are 
appropriate  and  warranted 

One  commenter  e.xpresses  concern 
that,  because  the  requirements  of  the 
proposed  AD's  are  extremelv  costly  and 
cumbersome,  resourt:es  are  being  taken 
away  from  more  effec:tive  measures  for 
improving  aviation  safety  The 
commenter  states  that  there  are  safetv 
grtjups  (both  with  wide  aviation 
business  basis)  that  have  targeted  the 
most  important/critical  areas  to  be 
addressed.  However,  neither  of  these 
groups  has  fire  on  board  as  its  top 
priority  The  commenter  interprets  this 
to  mean  that  the  safety  experts  looking 
at  statistical  data  would  rather 
concentrate  their  efforts  in  other  fields. 

While  there  may  be  groups  that 
concentrate  their  efforts  in  other  areas, 
the  FAA  has  identified  an  unsafe 
condition  that  needs  to  he  corrected  (as 
disc:ussed  above).  The  activitv  referred 
to  is  primarily  aimed  at  identifying 
areas  for  improved  safety,  and  focusing 
resources  on  the  most  efftuiive 
candidates.  This  is  distinctly  different 
from  correcting  an  identified  unsafe 
condition.  Therefore,  these  AD's  are 
appropriate  and  warranted. 

One  commenter  notes  that  in  its 
experience  most  blankets  are  wet  t)r 
soaking  wet  in  a  short  time  after  coming 


out  fairly  dry  [i.e..  after  extensive 
drving)  during  a  heavy  check.  The 
commenter  asks  how  it  should  explain 
to  its  mechanics  that  they  have  to 
replace  wet  blankets  because  of  a  fire 
hazard 

The  FAA  infers  from  this  comment 
that  the  wet  blankets  are  a  result  of  the 
atmospheric  conditions  in  which  the 
airplane  is  being  operated  or  a  result  of 
moisture  accumulation  in  the  belly  of 
the  fuselage.  As  discussed  above,  the 
FAA  has  identified  an  unsafe  condition 
on  the  aff(K:ted  airplanes  that  needs  to 
be  corref;ted.  As  addressed  in  the 
preambles  of  the  NPRMs.  the  FAA  has 
received  repijrts  of  a  number  of  in-flight 
and  ground  fires  on  in-service  airplanes 
manufactured  with  insulation  blankets 
covered  with  MPET.  which  can  cause 
fire  to  sjiread  from  a  small  ignition 
source  such  as  electrical  arcing  or 
s[)arking.  The  fact  that  insulation 
material  itself  mav  be  wet  mav  not 
prevent  the  MPET  film  material  from 
propagating  the  fire  to  other 
combustible  materials  and  causing  a 
larger  fire. 

{)ne  commenter  states  that  the 
wording  "otherwise  harmless  electrical 
arcs"  in  the  Summary  section  in  the 
preamble  of  the  proposed  AD's  is 
misleading  and  requests  that  this 
wording  be  removed.  The  commenter 
reports  that  there  has  never  been  any 
Maintimance  Steering  Group  (MSG)  3 
testing  on  airplane  wiring,  and  that  no 
one  other  than  the  FAA  has  even 
evaluated  the  problems  associated  with 
momentary  metal-to-metal  contact  of 
wires.  In  addition,  the  FAA  has  never 
evaluated  the  effects  of  spurious  signals 
emitted  from  degraded  wires  that  can 
affect  flight  control  surfaces,  autopilots, 
rudders,  etc. 

The  FAA  does  not  concur  with  the 
commenter's  request  to  revise  the 
Summar>'  .section  of  the  AD's.  The  term 
"otherwise  harmless  arcs  "  refers  to  an 
electrical  art.  that,  on  insulation  films 
other  than  MPET,  would  not  propagate 
a  fire  In  this  case,  the  effect  of  the  arc 
is  negligible.  In  the  ca.se  of  MPET.  an 
uncontrolled  fire  could  develop.  The 
FAA  points  out  that  these  AD's  do  not 
address  the  aging  wiring  issues  that  can 
affect  various  systems.  As  discussed  in 
the  preamble  of  the  NPRMs,  the  FAA  is 
continuing  to  investigate  various  wiring 
problems  on  certain  airplanes.  In 
addition,  the  Aging  System  Task  Force 
(A.STF)  is  continuing  to  investigate  the 
need  for  specific  aging  wiring 
inspections  and  tests,  as  well  as  the 
potential  effect  on  systems  from 
degraded  wiring.  The  actions  required 
by  this  AD  only  address  the  identified 
unsafe  condition  (i.e..  insulation 
blankets  constructed  of  MPET).  The 


FAA  may  consider  additional 
rulemaking  actions  to  address  any  other 
identified  unsafe  condition. 

Risk  Assessment 

Several  commenters  state  that,  in 
concert  with  the  scheduled  prototyping, 
a  thorough  risk  assessment  should  be 
accomplished,  particularly  on  the 
effects  of  replacing  insulation  blankets 
on  the  electrical  (including  wiring, 
cables,  and  installations),  hydraulic,  and 
mechanical  systems.  One  commenter 
states  that  the  risk  assessment  must  be 
taken  into  account  when  mandating  the 
scope  and  compliance  of  the  proposed 
AD's.  Several  commenters  state  that  a 
risk  assessment  is  needed  to  determine 
whether  areas  exist  where  the  risks 
associated  with  the  replacement  of 
MPET  insulation  blankets  outweigh  the 
benefits  of  replacing  them.  Risks 
inherent  with  disturbing  airplane  wiring 
and  other  permanently  installed 
systems,  particularly  on  the  scale 
contemplated  by  the  proposed  AD's.  are 
of  primary  concern.  This  and  other 
related  risks  should  be  addressed  using 
a  structured  method  that  considers  the 
characteristics  of  MPET  and  alternative 
films,  design  and  operation  of  overlying 
systems,  susceptibility  of  those  systems 
to  damage  during  the  replacement  of 
insulation  under  proposed  methods, 
and  likely  effects  of  any  damage  to  those 
systems.  One  commenter  states  that  the 
proposed  AD's  are  not  supported  by 
such  an  analysis. 

The  FAA  does  not  concur  that  a 
formal  risk  assessment  is  necessary.  If 
accomplished  properly,  the  replacement 
required  by  this  AD  will  not  disrupt 
wiring  in  such  a  way  as  to  adversely 
affect  safety.  Generally,  the  prototvpe 
exercises  demonstrated  that  the  required 
replacement  can  be  accomplished 
safely.  In  addition,  Boeing  is  revising 
the  referenced  service  bulletins  to 
provide  additional  guidance  on 
techniques  to  ensure  safe  replacements. 
The  primary  reason  for  providing  an 
extended  compliance  time  for  this  AD. 
as  discussed  under  the  next  heading,  is 
to  ensure  that  operators  have  adequate 
time  to  accomplish  the  replacements 
properly.  On  the  other  hand,  MPET 
insulation  blankets  have  been  shown  to 
create  an  unsafe  condition  that  must  be 
corrected.  Furthermore,  the  FAA  will 
r(K|uire  any  operator/modifier  that 
develops  its  own  installation  data  to 
include  specific  instructions  to  ensure 
that  any  displaced  wires,  systems,  and 
in.stallations  are  in  an  airworthy 
condition  after  accomplishment  of  the 
required  replacement.  The  FAA  will 
monitor  these  areas  of  concern  during 
the  accomplishment  of  the  insulation 
blanket  installations.  Finally,  if 
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operators  can  show  that  removal  and 
replacement  of  MPET  insulation 
blankets  in  certain  areas  of  an  airplane 
will  create  a  greater  risk  of  an  unsafe 
condition  than  leaving  the  MPET 
blankets  in  place,  the  FAA  will  consider 
requests  that  provide  an  acceptable  level 
of  safety  under  the  provision  of 
paragraph  (e)  of  the  final  rule.  Any 
request  to  leave  MPET  insulation 
blankets  installed  in  an  airplane  must 
provide  justification  that  the  identified 
unsafe  condition  has  been  minimized 
and  that  an  acceptable  level  of  safety  is 
maintained. 

One  commenter  states  that  the 
proposed  AD's  should  be  rewritten  to 
limit  the  blanket  replacement  to  areas  of 
high  risk,  or  conversely,  retain  existing 
blankets  in  areas  with  no  wiring  or  with 
wiring  deemed  to  pose  little  or  no 
hazard. 

The  FAA  does  not  concur.  No 
technical  justification,  criteria,  or  data 
were  submitted  to  support  the 
commenters  request.  Potential  ignition 
sources  exist  throughout  the  airplane 
and  insulation  blankets  constructed  of 
MPET  film  material  are  located 
throughout  the  airplane.  It  is.  therefore, 
extremely  difficult  to  identify  high  risk 
areas  and  areas  of  little  or  no  risk.  The 
FAA  finds  that  MPET  insulation 
blankets  in  all  areas  of  the  affected 
airplanes  must  be  addressed. 

One  commenter  states  that  the 
requirements  of  the  proposed  AD's 
should  be  recast  into  phases  so  as  to 
first  respond  across  the  worldwide  fleet 
of  affected  airplanes  to  the  areas  of 
highest  perceived  risk.  Thereafter,  the 
areas  of  lesser  perceived  risk  can  be 
dealt  with  at  a  more  appropriate  pace. 
Targeting  the  highest  perceived  risk 
areas  of  the  worldwide  fleet  of  affected 
airplanes  first  would  provide  the 
greatest  decrease  in  risk  across  the  fleet 
most  quickly.  This  approach  also  would 
make  the  best  use  of  limited  resources, 
lessen  the  substantial  adverse  impact  to 
the  traveling  public  of  excessive  fleet 
groundings,  and  somewhat  reduce  the 
substantial  economic  burden  to  the 
airlines. 

The  FAA  does  not  concur  with  the 
commenter's  statement  that  the 
requirements  of  the  final  rule  should  be 
recast  into  phases.  As  discussed  above 
under  the  heading  "Unsafe  Condition.  " 
potential  ignition  sources  exist  in  many 
areas  of  the  affected  airplanes.  It  is 
difficult  to  identify  high  risk  areas  and 
areas  of  little  or  no  risk.  Therefore,  the 
FAA  finds  that  MPET  insulation 
blankets  in  all  areas  of  the  affected 
airplanes  must  be  replaced.  With  the 
change  in  the  compliance  time  from  4 
to  5  years  in  this  AD.  excessive  fleet 
grounding  should  not  take  place. 


Adequate  maintenance  facilities  are 
available  to  complete  this  action  within 
the  required  time  period. 

Compliance  Time  for  Proposed 
Replacement  of  MPET  Insulation 
Blankets 

Several  commenters  request  that  the 
compliance  time  for  accomplishing  the 
proposed  replacement  of  the  MPET 
insulation  blankets  be  extended  from 
the  proposed  4  years  to  a  range  of  5 
years  to  8  years.  The  commenters  state 
that  such  an  extension  will  allow  the 
replacement  to  be  accomplished  during 
a  regularly  scheduled  "D"  check  or 
heavy  maintenance  visit,  thereby 
eliminating  any  additional  expenses 
that  would  be  associated  with  special 
scheduling.  The  commenters  express  a 
concern  about  the  availability  of 
facilities  and  trained  personnel,  either 
domestically  or  offshore,  to  accomplish 
tasks  of  this  magnitude. 

One  commenter  states  that 
maintenance  planning  can  only  be  done 
effectively  once  all  details  of  the  work 
to  be  accomplished  and  all  downtimes 
needed  to  perform  the  work  are  known 
in  detail.  Therefore,  the  compliance 
time  should  only  start  once  all  these 
details  have  been  clarified. 

One  commenter  states  that  the 
proposed  AD's  do  not  provide  sufficient 
time  for  accomplishment  of  the 
prototyping  effort.  Wholesale  removal  or 
relocation  of  wiring  not  designed  for 
removal  in  areas  where  access  is 
difficult  can  lead  to  incidental  damage 
even  with  the  best  maintenance 
practices.  Given  the  problems  of  access, 
multiple  blanket  sections  will  now  be 
required  in  many  fuselage  areas  to 
replace  a  single  original  blanket.  This 
will  lead  to  new  designs,  templates,  and 
part  numbers.  The  conunenter 
concludes  that  this  cannot  happen  in  an 
orderly  fashion  without  completing  a 
prototyping  effort  on  at  least  one 
airplane. 

"The  FAA  concurs  that  an  extension  to 
the  compliance  time  is  warranted.  The 
FAA's  intent  was  that  the  replacement 
be  conducted  during  a  regularly 
scheduled  maintenance  visit  for  the 
majority  of  the  affected  fleet,  when  the 
airplanes  would  be  located  at  a  base 
where  special  equipment  and  trained 
personnel  would  be  readily  available,  if 
necessary.  Based  on  the  information 
supplied  by  the  commenters.  the  FAA 
now  recognizes  that  5  years  corresponds 
more  closely  to  an  interval 
representative  of  most  of  the  affected 
operators'  normal  maintenance 
schedules.  The  FAA  finds  that  a  4-year 
compliance  time  would  have  a 
significant  impact  on  scheduling  and 
cost  and  might  result  in  hurried 


accomplishment  of  the  required 
replacement,  which  could  result  in 
potential  damage  to  associated  wiring. 
This  decision  is  supported  by 
experience  from  the  prototvpe 
installations,  which  demonstrated  that 
the  required  replacement  procedures  are 
complex  in  some  areas,  and  that 
adequate  time  and  facilities  are 
necessary  to  ensure  that  they  are 
completed  safely  and  correctly. 
Paragraphs  (a)  and  (c)  of  the  final  rule 
have  been  revised  to  reflect  a 
compliance  time  of  5  years.  The  FAA 
does  not  consider  that  this  extension 
will  adversely  affect  safety. 

One  commenter  supports  the 
proposed  4-year  compliance  time  for 
accomplishing  the  proposed 
replacement  of  the  MPET  insulation 
blankets.  The  commenter  states  that, 
while  some  operators  feel  it  is  not  a 
practical  time  period,  the  proposed 
compliance  time  is  reasonable  and 
practical  to  retrofit  all  of  the  affected 
airplanes,  utilizing  airline  and  third 
party  maintenance  facilities  The 
commenter  also  states  that  it  and  other 
materials  manufacturers  are  fully 
prepared  and  have  the  capacity  to 
support  this  effort.  Another  commenter 
states  that  the  proposed  4-year 
compliance  time  is  a  very  generous 
allotment  of  time  and  would  not  want 
to  see  the  proposed  ADs  delayed  any 
further. 

The  commenters  did  not  provide  any 
data  to  support  their  position.  For  the 
reasons  described  previously,  the  F.\A 
finds  that  a  5-year  compliance  time  is 
reasonable  and  practical  to  retrofit  all  of 
the  affected  airplanes  rather  than  the  4- 
year  compliance  time  proposed  by  the 
original  NPRM  and  supplemental 
NTRM. 

Two  commenters  request  that  the 
compliance  time  for  accomplishing  the 
proposed  replacement  be  shortened. 
One  commenter  states  that  the  proposed 
compliance  time  of  4  years  is  too 
lengthy  given  the  fire  hazard  introduced 
by  MPET  insulation  blankets.  The 
second  commenter  states  that  quicker 
action  is  necessary  if  the  conditions  of 
the  wiring  on  affected  airplanes  are 
anything  like  what  was  discovered  in 
the  737's  emergency  grounding  issue  of 
May  98.  wires  found  damaged  on  the 
Space  Shuttle  Columbia,  or  numerous 
instances  of  wire  insulation  failure 
coming  out  of  the  Aging  Transport 
Systems  Rulemaking  Advisorv 
Committee  (ATSRAC)/ASTF  " 
inspections  (15  service  bulletins 
upgraded  to  alert  status  on  Model  MD- 
1 1  series  airplanes  alone)  or  alert  service 
bulletins  on  the  727's. 

The  FAA  does  not  concur  with  the 
commenters  request  to  shorten  the 
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compliance  time.  A.s  discvissed 
previously,  the  FAA  considered  the 
safety  implications,  parts  availability, 
and  normal  maintenance  schedules  for 
timely  accomplishment  of  replacement 
of  the  MPET  insulation  blankets.  In 
consideration  of  all  ofthe.se  factors,  the 
FAA  determined  that  the  compliance 
time,  as  revised,  repre.sents  an 
appropriate  interval  in  which 
replacement  of  the  MPET  insulation 
blankets  can  be  accomplished  in  a 
timely  manner  within  the  fleet  and  still 
maintain  an  adequate  level  of  safety. 
The  FAA  encourages  operators  to 
accomplish  this  modification  as  soon  as 
possible.  The  commenter  points  out 
several  incidents  associated  with 
airplane  wiring.  Tht^  FAA  is  addressing 
these  issues  as  thev  are  identified.  The 
commenter  is  correct  that  these  wiring 
incidents  are  the  focus  of  ATSRAC  and 
ASTF  activity   However,  these  wiring 
issues  are  not  the  subject  of  this  AD. 

One  commenter  requests  that  the  FAA 
consider  a  4-year  compliani  e  \\mv  to 
accomplish  the  proposed  replacement 
only  in  areas  that  are  readily  accessible 
(i.e.,  areas  where  t!xtraordinarv  means 
are  not  required  to  gain  acc:ess)  The 
MPET  insulation  blankets  for  certain 
defined  areas  of  the  cockpit  and 
electronics  bav(s)  should  not  be 
replaced  or  should  be  replated  when 
those  areas  are  maile  accessible.  The 
commenter  statt;s  that  replacement  of  98 
percent  of  the  insulation  on  the  affected 
airplanes  will  provide  an  eijuivalent 
level  of  safety  to  thos(!  airplanes  not 
affected  by  tht!  proposed  AD's 
(Considerable  time  will  have  to  bt;  added 
to  the  proposed  i oinpliance  lime  to 
af:comm()date  a  complete  replacement 
without  forcing  some  airplantvs  to  be 
grounded  due  to  lack  of  maintenance 
capacity. 

The  FAA  does  not  concur  with  the 
commenter's  recpiest  to  require  a 
compliance  time  of  4  years  (mly  for 
replacement  areas  that  are  readilv 
accessible.  Although  the  prototype 
installations  have  shown  that 
accomplishment  of  the  required 
replacement  in  the  cockpit  and 
electronic  compartnient  is  i)hysi(..jllv 
challenging,  potential  ignition  souri  es 
and  the  identified  unsafe  condition  exist 
in  areas  that  are  not  readilv  accessible 
Therefore,  the  FAA  finds  that  MPET 
insulation  blankets  in  all  areas  of  the 
affected  airplanes  must  be  replaced. 
However,  as  discussed  previously,  the 
FAA  has  extended  the  compliance  time 
for  the  required  replacement  from  4 
ycMrs  to  5  velars.  While  not  intended  to 
address  the  issue  of  inaccessible  areas, 
the  extension  of  the  (  ompliance  time  bv 
one  year  should  help  alleviate  the 


concern  for  grounding  of  airplanes  due 
to  lack  of  maintenance  capacity. 

Two  commenters  request  that  the 
FAA  ensure  that  sufficient  insulation 
material  of  appropriate  quality  is 
available.  Supply  shortages  could  create 
conditions  in  which  the  work  needs  to 
be  performed  under  time  pressure.  One 
commenter  notes  that  there  is  only  one 
blanket  covering  material  that  is 
currently  approved,  and  only  one 
qualified  test  apparatus  available  for 
operators  to  perform  American  Society 
for  Testing  and  Materials  (ASTM)  E648 
tests  on  other  products.  The  commenter 
also  notes  that  the  airplane 
manufacturer  has  stated  that  it  has  only 
one  qualified  supplier  for  manufactured 
blankets.  The  ccjmmenter  is  uncertain  if 
the  blanket  manufacturer  can  meet 
replaf:ement  demands  within  the 
prop(Jsed  4-year  compliance  time. 
Furthermore,  the  commenter  states  that 
there  are  no  dimensioned  drawings 
available  to  14  CFR  part  121  operators 
who'might  plan  to  fabricate  their  own 
blankets  Templates  must  be  plotted  and 
obtained  from  the  airplane 
manufacturer,  which  is  a  time 
consuming  process. 

Various  insulation  blanket  material 
suppliers  state  that  there  is  no  cause  for 
( oncem  over  the  availability  of  the 
materials  specified  in  the  proposed 
AD's.  Metallized  Tedlar^M  (i.e.. 
polyvinylfluoride).  polyimide  film. 
Tedlar'^'  and  polyimide  tapes,  and 
fiberglass  are  abundant  and  are  readily 
accessible  to  support  all  retrofit 
re(juirements. 

The  FAA  has  assessed  the  availability 
of  materials  required  bv  this  AD  and  has 
determined  that  required  materials  and 
manufacturing  sources  should  be 
available  for  modificatiim  of  the  U.S. 
fleet  within  the  .5-year  compliance  time. 
The  FAA  encourages  operators  to 
review  their  airplanes  to  assess  their 
individual  needs  for  materials  and  plan 
aficordinglv  The  FAA  anticipates  that 
operators  will  ai:c:omplish  the 
requirements  of  this  AD  at  the  earliest 
practicable  maintenance  opportunity  to 
lessen  the  burden  toward  the  end  of  the 
compliance  time.  In  addition,  the 
airplane  manufacturer  is  preparing 
installation  kits  that  can  be  utilized  to 
accomplish  the  required  replacement. 
Also,  operators  and  modifiers  have 
developed  and  are  continuing  to 
develop  their  own  data  (templates  and 
drawings)  to  ac:complish  this  required 
replacement.  While  this  may  be  a  time 
consuming  process  for  some,  it  can  be 
aicomplished. 


Inadequate  Procedures  and  Information 
in  Referenced  Service  Bulletins 

Several  commenters  state  that  the 
replacement  procedures  and 
information  specified  in  the  referenced 
.service  bulletins  (i.e.,  McDonnell 
Douglas  Ser\'ice  Bulletins  MD-90-2.5- 
015,  Revision  01.  dated  November  5. 
1997:  MD80-25-355,  Revision  01,  dated 
November  5.  1997;  DClO-25-368,  dated 
October  31.  1997;  and  MDl  1-25-200, 
Revision  01,  dated  March  20,  1998)  are 
inadequate  for  reasons  discussed  below. 

Several  commenters  state  that  the 
Accomplishment  Instructions  of  the 
referenced  ser\ice  bulletins  address  the 
fabrication  of  insulation  blankets  but 
provide  no  instructions  for  installation. 
Detailed  instructions  for  installation  are 
essential  to  avoid  risks  during 
installation,  particularly  in  crucial  areas 
where  wiring  or  other  systems  are 
densely  concentrated.  Damage  to 
installed  systems  can  result  in  latent 
failures  of  critical  flight  systems  and 
generation  of  electrical  ignition  sources. 
The  unprecedented  scope  of  the  work 
involved  in  moving  and  replacing  wires 
and  systems,  and  the  fact  that  nothing 
similar  has  ever  been  attempted, 
introduce  a  new  and  unquantified 
amount  of  risk. 

One  commenter  states  that  Boeing  has 
acknowledged  that  instructions  to 
remove  and  reinstall  some  equipment 
racks  and  related  structures,  which  are 
necessary'  to  accomplish  the  proposed 
replacement,  do  not  exist  in  current 
maintenance  documents  and  will  need 
to  be  developed.  Specific  aspects  of  the 
proposed  replacement  are  beyond  the 
scope  of  any  currently  authorized 
maintenance  procedures.  The  members 
of  the  Boeing  Recovery'  and 
Modification  (RAM)  Team  are  the  only 
personnel  trained  and  authorized  to 
disassemble  and  reassemble  certain 
critical  areas.  Several  commenters  state 
that  Boeing  is  planning  to  issue  revised 
service  bulletins  around  June  2000.  One 
commenter  states  that  Boeing  should 
issue  detailed  service  bulletins  to  cover 
the  scope  of  the  NPRM's  and  all  related 
test  criteria  and  requirements  associated 
with  insulation  blanket  replacement  and 
removal/installation  of  associated 
(?quipment/components.  One 
commenter  states  that  the  service 
bulletins  should  be  revised  to  include 
the  above  information. 

The  FAA  acknowledges  that  the 
instructions  appear  to  be  generic, 
without  reference  to  specific  locations 
in  the  airplane.  However,  it  is  still 
possible  to  complete  the  replacement 
required  by  this  AD  by  developing  the 
necessary  installation  data  in 
conjunction  with  existing  maintenance 
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procedures.  Since  the  issuance  of  the 
NPRM's,  the  manufacturer,  in 
conjunction  with  operators,  has 
completed  prototype  installations. 
Based  on  the  results  of  the  prototype, 
the  manufacturer  is  developing 
revisions  to  the  referenced  service 
bulletins  that  will  contain  additional 
installation  information  and 
instructions.  These  revised  service 
bulletins  are  scheduled  for  completion 
in  June  2000.  Any  new  or  revised 
service  bulletins  will  contain 
procedures  to  maintain/test  the  integrity 
of  the  wiring  after  accomplishment  of 
the  replacement  of  any  MPET  insulation 
blanket.  The  FAA  is  planning  to  review 
and  approve  the  revised  service 
bulletins  under  the  AMOC  provision  of 
paragraph  (e)  of  the  final  rule. 

In  addition,  the  FAA  is  aware  that 
certain  operators  and  modifiers  are 
developing  their  own  installation  data. 
The  FAA  may  approve  requests  for  an 
AMOC  under  the  provisions  of 
paragraph  (e)  of  this  AD  if  sufficient 
data  are  submitted  to  substantiate  that 
such  a  design  change  would  provide  an 
acceptable  level  of  safety. 

The  FAA  does  not  concur  with  the 
commenter  that  the  members  of  the 
Boeing  RAM  team  are  the  only 
personnel  that  can  address  certain  areas 
of  the  airplane.  The  FAA  finds  that 
many  operators  have  the  expertise  to 
accomplish  the  required  replacement.  In 
addition.  Boeing  intends  to  include  the 
necessary  instructions  in  the  revised 
service  bulletins. 

Several  commenters  state  that  the 
referenced  service  bulletins  not  only 
refer  to  materials  tested  in  accordance 
with  Standard  Test  Method  ASTM  E648 
and  approved  by  the  FAA  as  a  method 
of  compliance  with  the  requirements  of 
the  proposed  AD,  but  also  refer  to 
materials  that  do  not  meet  the  new 
requirements.  Moreover,  other  materials 
acceptable  for  compliance  with  the 
requirements  of  the  proposed  AD  are 
not  listed  in  the  referenced  service 
bulletins. 

The  FAA  concurs  that  the  referenced 
service  bulletins  refer  to  materials  that 
do  not  meet  the  requirements  of  this 
AD.  When  the  referenced  service 
bulletins  specified  in  the  NPRM's  were 
issued  in  1997,  the  insulation  blanket 
film  material  listed  in  those  service 
bulletins  were  considered  acceptable  for 
installation.  Since  the  issuance  of  those 
service  bulletins,  however,  only  one  of 
the  two  metallized  Tedlar^"*^'  covers 
specified  in  the  referenced  ser\'ice 
bulletins  has  been  demonstrated  to  be 
acceptable  for  compliance  with  the 
replacement  requirements  of  paragraph 
(c)  of  this  AD  (as  indicated  in  NOTE  4 
of  the  AD)  based  on  flammability  testing 


using  the  criteria  specified  in  the  final 
rule.  The  revised  service  bulletins  will 
only  list  material  that  has  been 
approved  by  the  FAA.  Under  the 
provisions  of  paragraph  (c)  of  this  AD. 
the  FAA  may  approve  other  film 
material  that  is  shown  to  meet  the 
flammability  test  method  specified  in 
the  final  rule.  Also,  under  the 
provisions  of  paragraph  (e)  of  this  AD. 
the  FAA  may  approve  requests  for 
approval  of  an  AMOC  for  insulation 
blankets  other  than  those  specified  in 
the  service  bulletins  referenced  in  the 
final  rule  that  are  shown  to  meet  the 
flammability  test  method  specified  in 
the  final  rule  and  all  other  airworthiness 
regulations. 

Several  commenters  state  that,  due  to 
age.  identification  stamps  on  the  MPET 
insulation  blankets  may  be  unreadable. 
The  referenced  service  bulletins  are 
missing  instructions  for  determining 
whether  such  blankets  are  constructed 
of  MPET. 

Although  the  referenced  ser\'ice 
bulletins  are  missing  instructions  for 
determining  whether  insulation 
blankets  are  constructed  of  MPET.  the 
FAA  finds  that  such  a  determination 
can  be  made  without  such  instructions. 
MPET  insulation  blankets  are  extremely 
shiny  when  compared  to  all  other 
insulation  blanket  cover  material,  and 
can  be  readily  recognized  by  trained 
maintenance  personnel.  It  is  also 
possible  to  use  known  MPET  material  as 
a  comparison  sample  to  assist  in  the 
identification  should  the  markings  not 
be  readable.  Paragraph  (a)  of  the  final 
rule  has  been  revised  to  clarify  the 
method  of  identif>'ing  MPET.  MPET 
insulation  blankets  can  be  identified  bv 
the  following  markings:  (1)  DMS  2072." 
Type  2.  Class  1.  Grade  A;  (2)  DMS  2072. 
Type  2,  Class  1.  or  (3)  DMS  1996.  Tvpi? 
1.  The  FAA  has  revised  NOTE  2  of  the 
final  rule  to  clarify'  these  markings. 

Several  commenters  state  that  the 
referenced  service  bulletins  specif\'  the 
least  effective  method  for  the  fabrication 
of  new  insulation  blankets.  Few 
operators  are  equipped  or  have  the 
capability  or  capacity  to  manufacture 
their  own  blankets.  Four  sources  of 
insulation  blankets  were  evaluated  in 
technical  meetings  with  the 
manufacturer.  Of  these  four  sources, 
operators  viewed  blaidcets  provided  in 
kits  by  the  manufacturer  as  the  most 
efficient  and  practical.  Such  kits  would 
facilitate  the  earliest  completion  date  of 
a  replacement  program,  would  preserve 
the  thermoacoustic  characteristics  of 
insulation  systems  and  certificated 
configuration  of  affected  airplanes,  and 
can  be  supported  according  to  the 
manufacturer.  In  addition,  no 
dimensional  blanket  drawings  and 


templates  for  making  the  blankets  are 
available. 

Although  the  method  for  fabrication 
of  new  insulation  blankets  specified  in 
the  referenced  ser\ice  bulletins  mav  not 
be  the  most  efficient  method  for  the 
commenters.  the  F,\A  finds  that  it  is 
possible  to  develop  the  necessar}'  data 
to  manufacture  blankets  in  accordance 
with  the  instructions  of  the  referenced 
ser\'ice  bulletins.  The  FAA  is  aware  that 
Boeing  is  developing  replacement  kits. 
The  information  necessary  to  purchase 
these  kits  will  be  included  in  the 
revised  service  bulletins  (as  discussed 
previously).  However,  the  revised 
ser\'ice  bulletins  are  not  scheduled  to  be 
completed  until  June  2000.  The  FAA 
has  decided  not  to  delay  this  action  in 
anticipation  of  the  serxice  bulletins, 
since  the  release  date  is  not  absolute 
and  this  action  is  necessary  to  address 
an  identified  unsafe  condition. 
Therefore,  the  FAA  may  appro\e 
requests  for  an  AMOC  under  the 
provisions  of  paragraph  (e)  of  this  AD 
once  the  revised  bulletins  are  issued. 

In  addition,  the  FAA  acknowledges 
that  templates  may  not  be  available  for 
operators  to  make  new  insulation 
blankets.  However,  the  referenced 
ser\'ice  bulletins  do  describe  procedures 
for  removing  the  subject  insulation 
blankets  and  using  those  blankets  as 
templates  for  making  new  insulation 
blankets.  While  some  operators  may  not 
be  equipped  or  may  decide  not  to 
manufacture  the  replacement  blankets, 
there  are  adequate  resources  available  in 
the  industry'  to  accomplish  the 
manufacturing. 

Several  commenters  state  that  the 
referenced  ser\'ice  bulletins  provide  no 
labor  estimates.  One  commenter  states 
that  is  not  aware  of  any  large  transport 
category  airplane  that  has  been  removed 
from  service,  has  had  its  insulation 
replaced,  and  has  been  returned  to 
service.  This  lack  of  experience  and 
labor  estimates  from  the  manufacturer 
would  impair  the  planning  required  of 
operators  and  their  ability  to  provide 
accurate  comments  to  the  proposed 
AD'S. 

The  FAA  does  not  concur.  The  FAA 
acknowledges  that  the  referenced 
ser\'ice  bulletins  do  not  provide  labor 
estimates.  However,  as  indicated  under 
the  heading  "Regulatory  Evaluation 
Summary"  in  the  preamble  of  the 
NPRM's  and  supplemental  NPRM's.  a 
Preliminary  Cost  Analysis  and  Initial 
Regulatorv'  Flexibility  Analysis  to 
determine  the  regulatory  impacts  of  the 
proposed  AD's  were  included  in  the 
Rules  Docket  No.'s  99-NM-161-AD  and 
99-NM-162-AD.  A  summary  of  those 
analyses  was  contained  under  that  same 
heading  in  the  preamble  of  the  NPRMs 
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and  svippUuiifiital  NFKM's  In  addition, 
tho  manufacturer,  opt^rators.  and 
modifiers  have  d»'V('lope<i  estimates 
based  on  the  prototype  installations 
completed  to  date.  (The  FAA  discusses 
the  comments  to  the  cost  estiniate  of  tho 
proposed  AD's  in  more  detail,  below, 
under  the  heading  "Regulatory 
Evaluation  .Summary  '") 

In  response  to  the  original  NI'RM's, 
several  commenters  state  that  the 
manufacturer  has  indicated  that  the 
airplane  effectivitv  in  the  referenced 
service  bulletins  is  currently  b«ung  re- 
evaluated and  may  be  revised 
substantially.  This  lack  of  accurate 
airplane  effectivitv  also  would  impair 
the  planning  required  of  operators  and 
their  ability  to  provide  accurate 
comments. 

The  FAA  concurs  that  the  effectivitv 
listed  in  the  seryic;e  bulletins  is  ncjt 
correct.  As  indic:ated  under  the  heading 
"Differences  Hetween  the  Proposed  .AD 
and  St'rvice  Bulletins"  in  the  preamble 
of  the  NPRMs,  the  FAA  realizes  that  the 
eff('c:tiyitv  listing  of  the  referenced 
service  bulletins  not  nnlv  inc  iudes 
airplanes  m.uuifac  turtnl  with  MPKT 
insulation  blankets,  but  airjilanes 
e(]uipped  with  other  materials  that  are 
inu(  h  more  diffic  iilt  to  ignite  th.in 
MPFT  The  FAA  has  determined  that 
only  airplanes  rnaiiiif.K  tured  with 
MPET  insulation  blankets  are  subject  to 
the  identified  unsafe  condition 
Therefore,  paragr.iph  (a)  of  the  ,-\Ds 
requires  that  <i  ileteriiuiMtioii  be  made  of 
vvhethtT,  and  .it  what  lix  ations.  MPKT 
insulation  blankets  <ire  instalUul.  In 
iiddition.  the  applic:<ibility  specified  in 
the  final  rules,  b.ised  on  the 
supplement.il  NPRM  s.  iin  ludcN  fewer 
airplanes  than  specified  in  the  ser%'ice 
bulletins  In  addition,  the  .ipplicability 
statement  of  the  final  rule.  Rules  Docket 
.No.  99-NM-l(S:i-.\I).  has  been  revised 
to  clarify  the  .urpl.iiies  that  are  subjec  t 
to  the  identified  uns.ife  c;ondition. 
which  is  discussed  below,  under  the 
heading  "Revise  .Applu  .iliilitv  of 
Proposed  AD  " 

Several  commenters  st.ite  tb.it  some 
accessibility  issues  have  not  been 
addressed.  One  comiiienter  reijuests  that 
the  renioval/replaii'iiient  re()uiremenfs 
he  re-evaluated  to  exclude  repl.icemeiit 
insulation  blankets  in  those 
"inac;c;essible  phices"  of  the  airplanes 
Three  to  four  perc:t?nt  of  the  MPKT 
insulation  blankets  an;  buried  beneath 
structure  and  wiring  in  areas  like  tht- 
eU!c:tric;al  and  ecpiipment  (KK)  bay  and 
the  flight  dec;k  and  will  recjuire  as  nuic:h 
as  70  pere:»'nt  of  the  tot.il  man  hours  to 
replace. 

The  FAA  does  not  ( oncur  that 
replacement  of  MPKT  insulation 
blankets  should  not  be  required  in 


"inac;(:»!ssihle  '  areas  The  areas 
identified  by  the  commenters  (i.e.,  the 
EE  bay  and  flight  deck)  are  areas  where 
potential  ignition  sources  (/  e  .  electrical 
arcing)  are  likelv  to  exist  anci  are, 
therefore,  susc;eptible  to  the  identified 
unsafe  condition.  During  the  prototype 
exercises  and  subsequent  inspections  of 
the  EE  bay  and  flight  deck,  the  FAA 
learned  that  most  Model  DC-9-80  and 
MD-90-.10  series  airplanes  do  not  have 
MPET  insulation  blankets  in  these  areas. 
It  is.  however,  the  operator's 
responsibility,  as  required  by  paragraph 
(a)  of  this  AD.  to  determine  whether, 
and  at  what  locations.  MPET  insulation 
blankets  are  installed  in  each  airplane 
Therefore,  contrary  to  the  commenters" 
assertion,  the  total  labor  costs  associated 
with  replacement  of  the  MPET 
insulation  blankets  in  the  EE  bay  and 
flight  deck  will  not  be  the  most 
significant  portion  of  the  total  cost  of 
the  AD. 

One  c:ommenter  requests  that  the  FAA 
revise  the  proposed  AD  to  incorporate 
specific  references  to  industry  guidance 
material  on  wire  inspection  and 
disturbance.  As  a  minimum,  such 
refercmc:es  should  include  Advisory 
Circular  2.5-16,  "Elec;trical  Fault  and 
Fire  Protection  and  Prevention   ' 

The  FAA  does  not  c;onc :ur  Operators 
and  modifiers  should  be  aware  of  the 
existing  guidance  and  tht^  revised 
service  bulletin  instructions  (discussed 
above).  whic:h.  bas»?d  (jn  the  prototyping 
that  has  been  acc:omplished.  will  specify 
wiring  inspection  information  that  may 
be  needed. 

One  commenter  requests  that  the  FAA 
develop  and  require  post-modification 
wiring  inspections  to  verify  the  integrity 
of  the  wiring  insulation.  The  FAA 
concurs  that  any  damage  done  to  wiring 
or  other  components  in  the  ccjurse  of  the 
reciuired  replacement  needs  to  he 
(  orrei  ted    In  fact,  if  maintenance 
personnel  are  aware  of  damage,  whether 
or  not  c;aused  by  replacement  of  the 
MPET  insulation  blankets,  they  are 
obligated  to  document  it  and  initiate 
.ippropriate  c:orrec:tiye  action.  Operators 
are  required  by  14  CFR  parts  91.  121. 
■ind  1  tli  to  maintain  their  airplanes  in 
.in  airworthy  c;onditi(m  after  any 
alteration  or  repairs  are  made  to  the 
.iir()lane.  Also,  based  on  the  prototyping 
that  h.is  he«?n  accimiplished.  the  revised 
servic  e  bulletins  will  provide  any 
specifii  wire  intc'grity  inspec;tion  that 
may  he  needed  Therefore,  no  change  to 
the  final  rule  is  necessary. 

Coordination  With  Wiring  AD's 

.Several  commenters  state  that  they 
understand  that  other  NPRMs  are  in  the 
devf^lopment  phases,  which  would 
rt^cjuire  inspection  of  airplane  wiring. 


and  would  deal  with  the  same  issues 
that  have  brought  about  the  subject 
proposed  AD's.  Some  of  these 
c:ommenters  state  that  these  NPRM's 
should  not  be  developed,  mandated, 
and  undertaken  separately,  but  rather 
should  be  part  of  a  carefully  thought  out 
and  coordinated  process  and  program.  A 
properly  developed  plan  must  consider 
that  each  time  such  disruption  of 
airplane  wires/systems  takes  place, 
there  is  an  incTeasing  opportunity  for 
collateral  damage  to  those  wire/systems 
with  unknown  future  safety 
implications.  Such  a  plan  also  should 
recognize  that  the  insulation  proposed 
to  be  changed  is  not  really  the  source  of 
any  fire  problem  and  that  proper 
rectification  of  the  issues  being 
c:onsidered  might  better  lie  in  a  c;areful]y 
thought  out  and  researched  wiring  AD 
One  commenter  states  that  it  would  be 
efficient  to  combine  the  requirements  of 
the  proposed  AD's  with  the  wiring 
requirements  that  will  be  proposed 
soon.  One  c:ommenter  states  that  Bcjeing 
is  developing  several  service  bulletins 
dedicated  to  the  inspection  and 
n^aintenance  of  airplane  wiring. 
However,  these  service  bulletins  will 
not  be  available  in  time  to  coincide  with 
the  insulation  blanket  replacement 
should  the  current  NPRM's.  with  their 
proposed  timing,  become  law 

The  FAA  does  not  concur  that  AD's 
addressing  specific  unsafe  wiring 
conditions  should  necessarily  provide 
for  compliance  times  that  are  concurrent 
with  this  AD.  In  some  c:ases.  the 
corrective  actions  for  those  unsafe 
conditions  are  simple  maintenance 
actions  that  can  be  acc:omplished 
quickly.  It  would  be  inappropriate  to 
allow  those  unsafe  c:onditions  to 
continue  during  the  extended 
compliance  time  allowed  by  this  AD. 
The  FAA  does  concur  that  any  AD's 
addressing  general  wiring  inspections 
for  unsafe  conditions  would  be  best 
accomplished  in  conjunction  with  the 
replacement  of  MPET  insulation 
blankets  in  affected  areas.  Such 
coordinated  actions  would  certainly  be 
most  efficient  for  operators.  The  FAA 
does  not  concur  with  the  commenters' 
request  to  combine  the  requirements  of 
this  AD  with  any  proposed  acticms  to 
address  general  wiring  issues.  Such 
action  may  delay  correction  of  the 
unsafe  condition  of  this  AD  by 
extending  the  compliance  time  further. 
The  FAA  will  take  into  consideration 
the  compliance  time  of  this  AD  in  any 
future  action  for  general  wiring 
inspection  to  minimize  the  duplication 
of  aircraft  downtime  associated  with 
accomplishing  the  actions  of  this  AD. 
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Revise  Applicability  of  Proposed  AD 

One  commenter  notes  that  paragraph 
(a)  of  the  proposed  AD  states '".  .  . 
determine  whether,  and  at  what 
locations,  insulation  blankets 
constructed  of  MPET  are  installed.  This 
determination  shall  be  made  in  a 
manner  approved  by  the  FAA."  The 
commenter  states  that  this  wording  is 
very  unclear  to  operators  and  that  the 
FAA  should  coordinate  with  Boeing  to 
determine  more  precisely  what  the 
applicable  airplanes  are. 

Based  on  the  commenters  statement 
that  "the  FAA  should  coordinate  with 
Boeing  to  determine  more  precisely 
what  the  applicable  airplanes  are,"  the 
FAA  finds  that  clarification  is 
necessary.  After  inspecting  in-service 
airplanes,  the  FAA  has  determined  that 
all  affected  airplanes  may  not  have 
MPET  insulation  blankets  throughout 
the  fuselage.  Some  airplanes  may  have 
very  little  MPET  insulation  blankets 
installed  and  others  may  have  100 
percent  installed.  The  FAA  also  has 
determined  that,  based  on  the 
manufacturer's  records  alone,  it  is  not 
possible  to  determine  precisely  the 
configuration  of  each  individual 
airplane.  Therefore,  paragraph  (a)  of  the 
final  rule  requires  that  operators 
determine  whether,  and  at  what 
locations,  insulation  blankets 
constructed  of  MPET  are  installed.  If 
MPET  insulation  blankets  are  not 
installed,  no  further  action  is  required 
by  this  AD. 

The  manufacturer  states  that  it  is 
continuing  to  verify  the  actual  extent  of 
MPET-covered  insulation  on  airplanes 
delivered  from  the  factory.  In  response 
to  the  original  NPRM's,  the 
manufacturer  states  that  additional 
Model  DC-9-87  (MD-87),  DC-10,  and 
MD-11  series  airplanes,  and  KC-lOA 
(military)  airplanes  need  to  be  included 
in  the  applicability  of  the  NPRM's,  and 
at  least  some  Model  DC-9  series 
airplanes  should  be  excluded.  When 
that  effort  is  complete,  the  manufacturer 
states  that  it  will  issue  new  service 
bulletin  information.  One  commenter 
states  that  the  applicability  statement  of 
NPRM,  Rules  Docket  No.  99-NM-162- 
AD,  is  incorrect.  The  commenter  states 
that  the  manufacturer  has  indicated  that 
MPET  insulation  blankets  were  used  on 
Model  DC-10  series  airplanes,  fuselage 
numbers  359  through  381  inclusive,  and 
432  through  436  inclusive,  and  Model 
MD-11  series  airplanes,  fuselage 
numbers  447  through  602  inclusive.  In 
addition,  MPET  insulation  blankets 
were  used  on  ducting  installed  in  Model 
MD-11  series  airplanes,  fuselage 
numbers  603  through  632  inclusive. 


The  FAA  acknowledges  that  the 
applicability  statement  of  the  original 
NPRM's  was  incorrect.  Following  the 
issuance  of  the  NPRM's,  the  FAA 
identified  additional  airplanes  that  were 
subject  to  the  identified  unsafe 
condition  and  issued  supplemental 
NPRM's  to  reopen  the  comment  period 
to  provide  additional  opportunity  for 
public  comment.  The  applicability 
statement  of  the  supplemental  NPRM's 
included  the  fuselage  numbers  of  the 
airplanes  the  commenter  referred  to 
above. 

One  commenter  states  that  the 
applicability  statement  of  supplemental 
NPRM,  Rules  Docket  No.  99-NM-162- 
AD.  is  incomplete.  The  commenter 
notes  that  it  operates  four  Model  DC- 
10— 15  series  airplanes,  three  of  which 
fall  within  fuselage  numbers  359 
through  632  inclusive  (i.e.,  fuselage 
numbers  362.  365.  and  374).  which  were 
manufactured  between  June  1981  and 
January  1982.  The  commenter  requests 
that  the  applicability  statement  of  the 
supplemental  NPRM  be  revised  to 
include  Model  DC-10-15  series 
airplanes.  The  FAA  concurs.  The 
applicability  statement  of  the  subject 
supplemental  NPRM  correctly 
references  the  specific  manufacturer's 
fuselage  numbers  of  all  affected 
airplanes,  including  those  fuselage 
numbers  for  Model  DC-10-15  series 
airplanes.  Therefore,  the  FAA  finds  that 
it  is  necessary  to  revise  the  applicability 
statement  of  the  subject  final  rule  to 
include  all  affected  series  of  Model  DC- 
10  airplanes,  specifically  Model  DC-10- 
lOF,  DC-10-15,  DC-10-30,  DC-10-30F, 
and  DC-10-40  series  airplanes. 

One  commenter  requests  that  the 
applicability  of  NPRM,  Rulos  Docket 
No.  99-NM-161-AD,  be  revised  to 
"(mjanufacturer's  fuselage  number  1011 
through  2241  inclusive;  certified  in 
common  carriage  operations."  The 
commenter  states  that  private  operators 
were  not  considered  when  studying  the 
effects  of  the  proposed  ADs.  Private 
operators  who  operate  under  14  CFR 
91.501  need  to  be  separately  considered 
when  they  are  faced  with  rules  that  are 
directed  at  air  carriers.  Transport 
category  "Private  Carriage"  operators, 
who  operate  under  14  CFR  91.501.  are 
part  of  the  general  aviation  population 
and  do  not  offer  service  to  the  public  or 
a  segment  of  the  public.  General 
aviation  operators'  airplanes  are  not 
held  (and  are  not  expected  to  be  held) 
accountable  to  the  same  regulation 
standards  as  "Common  Carriage" 
operators.  The  commenter  also  states 
that  significant  differences  in  airplane 
utilization,  interior,  and  operation  make 
the  likelihood  of  in-flight  fire  threat  due 
to  MPET  insulation  blankets  on  "Private 


Carriage"  airplanes  extremely  remote. 
Therefore,  the  exclusion  of  "Private 
Carriage"  airplanes  from  the 
applicability  of  this  NPRM  would  not 
jeopardize  public  interest. 

"The  FAA  does  not  concur  with  the 
commenter's  request  to  revise  the 
applicability  of  the  subject  rule  as 
stated.  The  identified  unsafe  condition 
and  potential  consequences  addressed 
by  this  AD  are  not  any  different  for 
airplanes  utilized  in  private  operation 
versus  ones  operated  in  common 
carriage. 

One  commenter  states  that  the 
proposed  AD's  do  not  address  affected 
airplanes  outside  the  noted  applicability 
that  may  have  been  retrofitted  with 
MPET  insulation  blankets  during 
service.  This  implies  that  the  FAA's 
investigation  has  determined  that  small 
amounts  of  MPET  on  those  airplanes  do 
not  pose  an  unsafe  condition. 

Regarding  post-delivery  installation  of 
MPET.  the  FAA  does  consider  that  such 
insulation  is  unsafe.  Most  operators  do 
not  retain  records  identifying  on  what 
airplanes  such  insulation  has  been 
installed.  Therefore,  to  address  this 
unsafe  condition,  an  AD  would  have  to 
require  that  all  operators  inspect  all 
airplanes  of  any  type  to  identify  the 
relatively  small  amount  of  such 
insulation  that  may  have  been  installed 
during  post-production  maintenance. 
The  F.\A  does  not  consider  that  such  a 
requirement  would  be  practical  or  cost 
effective.  However,  as  with  any  other 
unsafe  condition,  when  an  operator 
becomes  aware  that  MPET  insulation 
blankets  have  been  installed,  the 
material  should  be  removed  to  maintain 
the  airplane  in  an  airworthy  condition. 

Flammability  Test  Method  Not 
Adequately  Developed/Defined 

Several  commenters  state  that  the 
proposed  test  method  seems 
insufficiently  developed  to  be 
considered  the  new  standard 
flammability  test.  The  conmienters 
addressed  several  issues,  including: 

•  The  validity  of  the  test  method; 

•  Qualification  of  the  test  method; 

•  Details  of  the  test  procedures;  and 

•  Materials  and  approval  process. 

Validity  of  Test  Method 

One  commenter  notes  that  it  has  built 
a  test  unit  and  conducted  tests  on  it. 
The  commenter  has  verified  the  results 
of  the  FAA  Technical  Center  tests,  but 
believes  there  are  serious  limitations  on 
this  test's  utility  for  predicting  how 
insulation  coverings  will  bum  when  in 
place  on  an  airplane.  In  addition,  the 
commenter  states  that  the  mechanism 
by  which  films  can  pass  the  Radiant 
Panel  Test  is  for  the  material  to  shrink 


34348 


Federal  Register/ Vol.  65.  No.   103 /Friday,  May  26,  2000 /Rules  and  Regulations 


rtvvav  from  the  hiMt  sourtt;.  ()tht;r 
niaturials.  .sue  h  as  polyinucin  film,  pa.s.s 
the  Radiant  Panel  T«st  bv  not  igniting 
and  shrinking  avvav  from  the  heat 
s()urc:c  Two  other  commenters  state  that 
the  best  of  Tedlar  1^'  and  Mylar  '^'  [i  f  . 
polvethvleneteraphthalate)  films  shrink 
avvav  in  the  presence  of  flame  and  are 
no  help  at  all  in  containmg  fire.  The 
Tedlar  '^'  material  that  passes  the  test 
shrinks  away  from  the  heat  source 
before  the  ignition  source  can  be 
applied  to  the  surface  of  the  test 
material.  Thus,  there  is  no  material  to 
ignite.  Tht!  commenter  states  that  the 
Radiant  Panel  Test  mav  not  replicate  the 
condition  on  an  airplane  where  blankets 
are  re.strained  and  multiple  layers  are 
r)ften  part  of  the  blanket  c:onstruction. 

The  c(jmmenter  further  states  that  it  is 
possible  for  polvethvleneteraphthaiatt; 
(PKT).  MPET.  or  other  plastics  that  are 
more  combustible  than  Tedlar  '^'  to  pass 
ASTM  EB48,  if  treated  to  have  desirable 
heat  shrink  charac:teristics.  The  only 
other  requirement  for  insulation 
t;overings  is  the  12-sec  vertical  burn, 
which  is  recognized  as  inadequate 
because  MPET  materials  can  pass  it.  The 
commenter  notes  that  the  proposed 
standard  may  leave  the  door  open  in  the 
future  for  c:ombustible  m.iterials  to  be 
installed  on  airplanes. 

The  FAA  does  not  concur  with  the 
cominenter's  statement  that  films  (an 
pass  the  Radiant  Panel  Test  by  shrinking 
away  from  the  h<Mt  source  and  are  no 
help  in  containing  a  fire.  The  purpose 
of  the  test  is  to  establish  the  flame 
spread  characteristics  of  insulation 
blanket  materials  under  realistic 
(:f)nditi(ms.  The  results  of  this  test  have 
been  correlated  with  full-scale  testing, 
conducted  bv  the  F,\A  Technical 
(".enter,  in  which  insulation  was 
installed  in  fuselage  sections  in  a 
represt^ntative  f.ishion.  (iertain  materials 
that  shrink  vvht!n  ex[)osed  to  heat  h.ive 
been  shown  to  prevent  prop.igation  of  a 
fire.  In  addition,  for  these  same  nsasons, 
the  FAA  does  not  conc:ur  with  the 
commentcfr  that  the  FAA  Technical 
Center  tests  have  serious  limitations. 
The  FAA  finds  that  the  insulation 
material  tested  in  ac:c:ordance  with  the 
method  specified  in  the  AD  will  have 
much  better  flame  spread  characti'ristics 
than  MPET,  whic:h  was  shown  to 
comply  with  the  current  Bunstin  Burner 
Test  specified  in  the  regulations,  and 
subsequently,  determined  to  have 
unsafe  flame  spread  charac:teristics 
when  ignited  from  a  small  ignition 
source. 

One  commenter  states  that  the  best 
situation  is  to  have  insulation  covering 
film  that  does  not  burn  in  the  Radiant 
Panel  Test.  The  c:c)mmentor  contends 
that  the  test  should  screen  out  material 


that  dot!s  not  perform  as  well  as 
polvimide  film. 

Tlie  FAA  does  not  concur  that  the  test 
method  must  screen  out  materials  that 
do  not  perform  as  well  as  polyimide 
films.  As  discussed  previously, 
materials,  including  polyimide  films, 
that  pass  the  Radiant  Panel  Test  perform 
much  better  in  full-scale  testing  than 
MPET  insulation  blankets  that  are  the 
subject  of  this  AD. 

Qualification  of  the  Test  Method 

(Jne  commenter  expresses  concern 
that  the  FAA  has  not  yet  published 
updated  flammability  standards  that 
will  allow  for  the  development  and 
testing  of  materials  other  than  those 
cited  in  previous  McDonnell  Douglas 
service  bulletins,  which  specify-  the 
replacement  of  MPET  with  two  types  of 
metallizeci  Tedlar'^'.  The  commenter 
notes  that  the  FAA  has  approved  only 
one  type  of  specified  metallized 
Ttjdlar'^'  after  it  successfully  passed  an 
ASTM  flame  spread  test.  The 
commenter  emphasizes  that  it  is  urgent 
that  the  FAA  provide  its  own  applicable 
test  standard  to  facilitate  the  rapid 
replac;ement  of  MPET  with  other 
mate-rials  that  will  have  superior  fire 
resistant  characteristics. 

One  commenter  requests  that  the  FAA 
revise  the  proposed  AD's  to  "more 
clearly  require  the  FAA  Radiant  Panel 
Test,  whic:h  was  derived  from  A.STM 
EtJ4H, '■  and  to  define  the  test  before 
approving  specific  films.  The 
commenter  states  that  ASTM  E64H  is 
much  different  than  the  Radiant  Panel 
Tt!st  developcui  by  the  FAA  Technic;al 
C!entt!r  The  Radiant  Panel  Tc^st  uses  the 
same  enclosure,  a  radiant  panel,  and  the 
same  basic  cioncept  as  the  ASTM  E648 
test.  However,  the  Radiant  Panel  Test 
has  had  several  modifications  including 
a  different  heat  flux,  different  ignition 
soun:e,  and  a  modified  sample  holder. 
The  commenter  notes  that  results  of  the 
Radiant  Pancil  Test  vary  widely  whcui 
test  specifications  are  changed 
Therefore,  the  specification  of  any  film 
as  passing  the  test  prior  to  the 
c;ompletion  of  the  test  methcjd  is  not 
wiU"ranted.  It  is  possible  for  films  that 
cjurrently  fail  the  existing  test  to  pass 
when  the  test  procedures  or  chamber  is 
fully  defined.  Conversely,  films  that 
currently  pass  the  test  can  fail. 

One  commenter  states  that  industry' 
(experts  should  ciiscuss  the  success 
criteria  of  ASTM  E648  further.  This 
commenter  notes  that  these  changes  to 
the  standard  and  success  criteria  have 
not  been  subject  to  round  robin  testing 
and  outside  peer  review,  so  various 
aspec;ts  of  their  merit  are  questionable. 
One  commenter  suggests  that  round 
robin  testing  with  clearly  identifiable/ 


achievable  pass/fail  criteria  be 
performed  by  the  industry  to  validate 
the  repeatability  of  the  test  procedures 
prior  to  release  of  the  proposed  AC)'s. 
Validated  criteria  would  produce  an 
equivalent  level  of  safety  to  material 
currently  in  production  and  in  use  in 
the  fleet,  which  is  deemed  acceptable. 

The  FAA  concurs  with  the 
commenters  concerning  the  reference  to 
ASTM  E648  in  the  NPRM's  and  finds 
that  clarification  is  necessary.  The  FAA 
has  been  developing  for  some  time  new 
flammability  standards  for  insulation 
material.  Research  has  been  conducted 
on  the  various  types  of  insulation 
material  to  determine  their  effectiveness 
on  both  flame  spread  and  fuselage 
burnthrough.  As  a  result,  the  FAA  has 
developed  a  new  flame  spread  test 
methori.  The  flame  spread  test  method 
specified  in  this  AD  is  a  modified 
version  of  the  ASTM  E648  flammability 
standard  and  test  apparatus. 
Modifications  to  ASTM  E648  test 
apparatus  have  been  made  to  more 
closely  reflect  the  fire  conditions  in  an 
airplane  environment.  The  FAA  has 
prepared  a  document  to  reflect  the  fiame 
spread  test  method  to  be  used  for  testing 
of  replacement  insulation  blankets  for 
this  AD.  It  is  identified  as  "Test  Method 
to  Determine  the  Flame  Spread 
Characteristics  of  Thermal/Acoustic 
Insulation  Material  for  Replacement  of 
MPET."  For  the  purpo.ses  of  correcting 
the  identified  unsafe  condition  of  this 
AD.  the  FAA  finds  that  this  flame 
spread  test  method  is  sufficiently 
developed. 

The  FAA  also  has  developed  a 
procedure  for  utilizing  the  FAA 
Technic;al  Center  fiame  spread  test 
apparatus  to  qualify  materials  for  this 
AD.  The  procedure  for  utilizing  the  test 
apparatus  of  the  FAA  Technical  Center 
is  identified  as  "Ciround  Rules  for  Use 
of  Technical  Center  Facility  for 
Testing." 

The  flame  spread  test  method  and 
procedure  for  using  the  FAA  Technical 
Center  test  apparatus  are  both  included 
in  Appendix  1  of  this  AD. 

As  paragraph  (c)  of  the  NPRM's  is 
c;urrently  worded,  some  commenters 
may  misinterpret  that  the  replacement 
insulation  blankets  must  be  constructed 
of  materials  tested  in  accordance  with 
the  original  ASTM  E648  flammability 
standard,  rather  than  tested  in 
accordance  with  a  new  flame  spread  test 
using  an  apparatus  derived  from  ASTM 
E648  in  accordance  with  a  method 
approved  by  the  FAA.  Paragraph  (c)  of 
the  final  rules  has  been  revised  to  clarify 
the  flame  spread  test  method  for 
replacement  insulation  blankets.  The 
Los  Angeles  Aircraft  Certification  Office 
(AGO)  will  work  closely  with  other  FAA 
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ACO"s  and  the  FAA  Tec;hnical  Center  to 
assist  operators/modifiers  in  qualifying 
new  materials  for  compliance  with  the 
requirements  of  this  AD. 

The  FAA  concurs  that  the  method 
specified  is  not  yet  a  "standard." 
However,  the  method  is  sufficiently 
developed  for  this  AD  and.  before 
adoption  as  a  standard,  will  undergo  the 
kind  of  industry  qualification  proposed 
by  one  commenter.  The  FAA  partially 
concurs  with  the  commenters  statement 
that  round  robin  testing  is  necessary  and 
that  the  success  criteria  of  the  flame 
spread  test  method  should  be  discussed 
further.  Prior  to  incorporation  of  a  new 
flame  spread  test  method  into  the 
Airworthiness  Standards  for  transport 
category  airplanes  (14  CFR  part  25),  the 
test  method  will  be  subject  to  round 
robin  testing.  In  fact,  this  process  is 
currently  underway  within  the 
International  Aircraft  Materials  Fire  Test 
Working  Group. 

With  respect  to  changes  in  the  flame 
spread  test  method  that  may  cause 
certain  materials  to  go  from  acceptable 
to  unacceptable,  or  vice  vers?,  the  FAA 
does  not  agree  that  this  is  an  issue. 
Refinements  to  the  test  method  will  be 
made  to  improve  the  repeatability  of  the 
test,  not  to  change  the  test  results. 
Materials  that  are  marginal  will  perform 
marginally  regardless  of  the  details  of 
the  method. 

One  commenter  states  that  it 
understands  that  the  FAA  has  plans  to 
replace  the  standard  gas-fired  radiant 
panel  with  an  electric  panel,  and  that 
the  flame  ignition  source  is  a  single 
cone  non-standard  burner  as  opposed  to 
the  T-type  burner  method  specified  in 
ASTM  E648.  The  commenter  contends 
that  differences  between  the  FAA 
method  and  ASTM  E648  are  confusing 
to  both  testing  labs  wishing  to  provide 
services  to  FAA-regulated  clients  as 
well  as  suppliers  of  insulation  who  are 
unclear  as  to  what  the  specification  will 
be  for  the  products  they  produce  for  the 
aerospace  industry'.  The  commenter 
states  that  "specification  of  a  non- 
standard test  apparatus  and  conditions 
by  the  FAA  end  up  creating  a  whole 
other  set  of  devices  which  must  be 
fabricated  and  maintained  separately 
from  their  standard  parent  devices' 
removing  the  economic  benefits  which 
use  of  consensus  developed  public 
sector  standards  provide." 

The  FAA  does  not  concur  for  the 
reasons  noted  previously.  In  addition, 
since  the  apparatus  specified  is  not  used 
for  any  other  aviation  application,  there 
is  very  little  potential  for  confusion.  The 
number  of  facilities  currently  equipped 
to  conduct  these  tests  is  extremely 
small,  which  further  diminishes  any 


problems  associated  with  differences  in 
the  test  method. 

One  commenter  states  that,  because  of 
such  a  tremendously  costly  retrofit 
program,  all  further  developments  with 
regard  to  new  testing  methods  must 
clearly  avoid  duplication  or 
contradiction  of  actions  as  described  in 
the  proposed  AD's. 

The  FAA  has  revised  paragraph  (c)  of 
the  final  rule  to  clarifv'  the  flame  spread 
test  method  to  be  used  to  qualih' 
replacement  insulation  blankets.  As 
previously  discussed,  this  test  method  is 
adequately  refined  to  qualify  these 
materials  for  this  AD, 

Details  of  the  Test  Procedures 

One  commenter  states  that  results  of 
tests  have  shown  that  the  thickness  of 
the  insulation  has  no  impact  on  the 
performance  of  the  film  under  test. 
Therefore,  the  commenter  suggests  that 
all  samples  be  tested  with  two-inch 
thick  insulation. 

One  commenter  requests  that  the  FAA 
develop  specifications  for 
environmental  conditioning  of  samples 
since  the  absence  of  such  requirements 
will  significantly  alter  test  results,  in 
particular  for  ignition  and  flame  spread 
sensitive  materials  such  as  faced 
insulation. 

The  commenter  states  that  the 
proposed  pass/fail  criteria,  including 
the  minimum  2-inch  burn  length  and  0 
flame  spread,  are  not  easily  measured  oi 
agreed  upon.  Several  commenters  state 
that  clearer  pass/fail  criteria  are  needed. 
One  commenter  states  that  subjective 
assessment  of  test  results  in  small  scale 
fire  testing  is  a  constant,  ongoing 
problem  that  should  be  avoided. 

One  commenter  claims  that  the 
"pilot"  burner  arrangement  called  out  in 
the  FAA  specification  does  not  result  in 
reproducible  test  results.  Likewise,  the 
"pre-heat"  time  between  specimens  and 
the  time  between  sample  insertion  and 
fiame  application  have  not  been 
defined.  The  commenter  prefers  a 
standard  design  and  operation 
conditions  and  is  unclear  why  the 
standard  design  has  been  modified. 

The  FAA  does  not  agree  that  the 
current  test  method  lacks 
reproducibility.  Tests  conducted  at  the 
FAA  Technical  Center  and  at  other 
facilities  indicate  that  the  test  is 
reproducible  and  repeatable.  The  FAA 
concurs  with  the  commenter  that  a 
defined  test  protocol  should  be  used 
when  testing  replacement  material.  The 
fiame  spread  test  method  specified  in 
the  final  rule  does  include  the  pass/fail 
criteria,  environmental  conditioning, 
and  test  specimen  thickness.  Issues  such 
as  the  pilot  burner  arrangement  will  be 
the  subject  of  further  refinement  before 


the  test  method  is  adopted  as  a 
regulatory  standard,  but  are  adequately 
defined  for  this  \D. 

One  commenter  requests  that  the  test 
procedures  include  contaminated 
insulation  blankets  to  simulate  real 
world  conditions.  The  commenter  states 
that  testing  of  pristine  material  may  not 
provide  sufficient  assurance  when 
within  a  few  years  the  thermal  blankets 
will  be  contaminated  with  solvents  and 
other  material.  The  FAA  does  not 
concur.  While  "contamination"  might 
result  in  either  detrimental  or  improved 
fiammability  performance, 
incorporation  of  generic 
"contamination"  into  a  test  requirement 
is  not  practical.  Contamination  is 
usually  a  localized  phenomenon,  and 
not  spread  uniformly  throughout  the 
airplane.  Replacing  the  existing 
materials  with  materials  that  will  not 
propagate  a  fire  will  confine  a  fire  to  the 
area  of  contamination  and  should 
prevent  the  fire  from  becoming  a  hazard 
As  with  any  material  installed  on  an 
airplane,  it  is  the  operator's 
responsibility  to  ensure  that  the  airplane 
remains  in  an  airworthv  condition. 

The  commenter  further  requests  that 
the  test  procedures  include  ignition  "by 
these  so-called,  otherwise  hcwmless 
electrical  arcs.'  "  The  commenter  states 
that  the  likelihood  of  thermal  blankets 
propagating  a  fire  will  typically  start 
with  an  electrical  arc.  Therefore,  the 
resistance  to  an  arc-tracking  Kapton  ^'*'' 
(i.e.,  polyimide)  wire  fire  should  be 
assessed.  The  commenter  contends  that 
this  will  give  a  clear  indic:ation  of  what 
the  next  flight  crew  might  experience, 
rather  than  a  Bunsen  Burner  or  cotton 
swab  test  that  doesn't  relate  to  the  real 
world  conditions  found  on  affected 
airplanes. 

The  FAA  does  not  concur  with  the 
commenters  request  to  include 
electrical  arcing  ignition  in  the  test 
procedures.  Electrical  arc  tests  were 
used  to  identif\'  the  unsafe 
characteristics  of  MPET  in  the  course  of 
research.  The  test  method  required  by 
this  AD  is.  in  fact,  a  more  severe 
measure  of  the  materials'  performance 
There  are  materials  that  are  not 
susceptible  to  ignition  bv  electrical 
arcing  that  will  not  pass  the  test 
required  by  this  AD.  Therefore,  the 
replacement  of  MPET  insulation 
blankets  in  accordance  with  this  AD 
will  adckess  the  commenters  concern. 

Approved  Materials 

Two  commenters  request  that  the 
FAA  revise  the  proposed  AD's  to 
include  an  e.xpanded  list  of  approved 
films.  Several  commenters  note  that 
Kapton  T^''^  film  installed  25  years  ago  on 
Model  L-1011  series  airplanes  has 
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proven  to  ouliM'rfonii  Tt-diar  '^'  and 
Mvlar  '^'  films  in  FA  A  tests,  which 
mi'asure  the  in.iterials'  .ibilitv  to  hold 
back  n.inies  Two  conunenters  state  th.it 
all  F.-\A  testing,  including  hurnthrough 
testing,  have  shown  polyinii(le  films  to 
he  superior.  In  addition.  FAA 
.Xdniinistrator.  lane  tiarvey.  specifically 
mentioned  Kapton  '^'  film  as  being  a 
material  that  wotdd  he    grandfathered 
in"  in  an  October  14.  199H. 
announcement 

Two  commenters  state  that  the 
proposftd  ADs  appear  to  preclude  the 
use  of  polvimide  (Kapton  '■*■')  insulation 
covering  film  that  has  passed  the  new 
Radiant  Panel  Test. 

The  FAA  does  not  concur  with  the 
commenters'  recjuest  to  revise  NOTE  4 
of  the  AU  to  include  additional  films. 
Except  for  the  metallized  Tedlar  '^' 
cover  mentioned  in  NOTE  4  of  the  AD. 
currently,  no  other  film  has  si;i:cessfully 
passed  the  flammabilitv  testing  in  a 
manner  approved  by  the  Manager.  Los 
Angeles  ACO.  However,  th(?  F'AA  is 
aware  of  various  film  materials  that 
could  be  found  to  be  acceptable 
replacement  materials  for  MPET.  Ont:e 
these  materials  have  successfully  passed 
the  flammability  testing  specified  in  the 
AD,  they  must  be  approved  by  the 
Manager.  Los  Angeles  A("0  In  addition 
to  the  flammability  requirenumts.  the 
material  must  be  shown  to  nuset  all 
other  applii:able  airworthiness 
requirements.  The  FAA  Administrator 
did  make  an  announcement  in  October 
1998  that  Kapton  '^'  would  be 
"grandfathered,"  ami  that  the  FA,^ 
would  not  recjuire  th.it  material  to  be 
replaced  (mcc  is  was  installed 
However,  that  announcement  was  made 
prior  to  the  issuance  of  the  NPKM  for 
this  final  rule  This  AD  does  NOT 
rei|uire  Kapton''^'  to  bi?  replaced  onc:e  it 
is  installed;  however,  it  does  recpiire 
testing  and  .ipproval  of  anv  material, 
including  Kapton  '^'. 

One  commenter  requests  that  the  FAA 
revise  NOTE  4  of  the  proposed  ADs  to 
read  "Itjhe  metallized  Tedlar  covers 
specififMl  in  the  service  bulletins  must 
be  tested  to  demonstrate  compliance 
with  the  re(juirements  of  paragraph  (c) 
of  this  AD  "  The  commenter  disagrees 
with  the  characterization  that  a 
particular  cover  material  is  considered 
acceptabUt  with  tht^  retjuirements  of 
paragraph  (c)  of  the  proposed  ADs  The 
commenter  states  that  the  Thermal 
Acoustic  Task  (Iroup.  whith  was 
organized  bv  the  Fire  (Safetv)  Test 
Branch  of  the  FAA  Technical  Clenter  to 
develop  the  new  flammability 
requirements,  did  not  begin  to  discuss 
the  procedures  for  demonstrating 
compliance  until  a  seminar  was  held  on 
September  13  and  14,  1999.  Because  the 


release  date  of  the  NPKM's  was  before 
the  seminar,  no  material  could  have 
been  specified  to  be  in  compliance  with 
the  reiiuirements  of  paragraph  (c)  of  the 
Ni'RM's  The  commenter  states  that,  at 
the  time  of  public:ation  of  the  proposed 
AD's.  compliance  materials  and 
methods  had  not  vet  been  submitted 
under  <i  Test  Plan,  conformity 
inspection  of  samples  had  not  been 
completed,  and  properly  witnessed 
testing  had  not  taken  place. 

The  FAA  does  not  concur  with  the 
commenters  request  to  revise  NOTE  4 
of  the  AD  as  it  suggests.  The  material 
that  is  listed  in  the  service  bulletins  has 
been  found  acceptable  by  the  FAA  and 
was  tested  at  the  FAA  Technical  Center 
in  a  manner  approved  by  the  FAA,  prior 
to  the  September  seminar.  The  purpose 
of  the  seminar  was  not  to  develop  test 
methods,  but  to  introduce  the  method  to 
the  interested  segment  of  the  industry. 
Therefore,  the  timing  of  the  .seminar  has 
no  bearing  on  the  approval  status  of  the 
material.  No  change  to  the  final  rule  is 
necessary. 

Replacement  Material  Approval 
Process 

One  commenter  notes  that  under  the 
heading  "Differences  Between  the 
I'roposed  AD  anrf  Service  Bulletins"  in 
the  preamble  of  the  NPRM's,  it  states 
"*    *    *  Only  one  of  the  two  insulation 
blanket  film  materials  specified  in  the 
s*!rvice  bulletins  has  successfully  passed 
the  testing  of  the  .ASTM  fiammabilitv 
standard  and  has  been  found  to  be  an 
acceptable  replacement  material  for  the 
MPET-covered  insulation  blankets. 
Other  film  material,  such  as  certain 
polyimide  and  fluoropolymer 
(  omposites,  also  have  been  successfully 
tested  to  ASTM  Efi48  and  could  be 
found  to  be  acceptable  for  ciompliance 
with  the  requirements  of  this  proposed 
AD  if  presented  to  the  FAA  for 
approval.  These  materials  are  not  listed 
in  the  service  bulletins  described 
previously  "  The  commenter  claims  that 
the  original  e(juipment  manufacturer 
(OEM)  and  certain  operators  are 
interpreting  this  statement  as  requiring 
a  full  Part  Manufacturing  Approval 
(P\L-\)  and  Supplemental  Type 
(iertificate  (.STC')  approval  process  for 
blankets  using  films  nfit  in  the 
referencetl  M(  Donnell  Douglas  service 
bulletins 

One  commenter  states  that  other  new 
materials  besides  Kaptim''^'  will  become 
available  in  the  near  future  for  use  as 
insulation  coverings,  and  that  the  PMA/ 
STC;  process  is  not  designed  for  nor 
suited  for  purely  materials  testing.  The 
commenter  contends  that  using  this 
process  would  add  a  great  deal  of 
unnecessary  cost  to  the  current  approval 


process  for  new  materials.  Another 
commenter  requests  that  the  proposed 
AD  be  revised  to  include  language 
describing  a  clear  and  abbreviated 
approval  process  for  blankets  utilizing 
new  and  less  flammable  materials. 

The  FAA  does  not  concur  with  the 
commenters  request  to  include 
language  describing  the  process  for 
approval  of  replacement  insulation 
blankets  utilizing  new  and  less 
flammable  materials.  The  FAA  approval 
process  of  replacing  materials/ 
installations  is  well  established  and 
known  Design  approval  can  be  obtained 
by  an  STC  or  PMA.  If  is  the 
responsibility  of  the  operators  and 
modifiers  to  obtain  such  approvals  for 
any  proposed  materials  under  paragraph 
(c)  of  the  AD.  The  FAA  may  approve 
requests  for  AMOC's.  such  as  alternative 
blanket  installation,  under  the 
provisions  of  paragraph  (e)  of  this  AD  if 
sufficient  data  are  submitted  to 
substantiate  that  such  a  design  change 
would  provide  an  acceptable  level  of 
safety. 

The  FAA  has  determined  that  an 
adequate  supply  of  approved 
replacement  materials  will  be  available 
to  comply  with  this  AD  in  the  time 
specified.  Operators  that  choose  to 
develop  new  or  differt?nt  materials  must 
plan  accordingly  and  obtain  approval  as 
previously  stated.  While  the  PMA  or 
STC]  process  may  not  seem  to  be  cost 
effective  for  some  operators,  it  is  the 
proper  approval  method  to  assure  all 
airworthiness  standards  are  met. 

Insulation  Material  on  Other  Aircraft 

One  commenter  is  not  clear  if  the 
material  used  today  on  other  Boeing 
airplanes  is  able  to  pass  ASTM  E648. 
The  same  commenter  also  states  that  the 
proposed  ADs  require  full  replacement 
of  only  MPET.  The  commenter  is  not 
clear  what  the  rationale  behind  this 
decision  is. 

As  discussed  in  the  NPRM's.  these 
ADs  are  intended  to  correct  an  unsafe 
condition  by  replacing  MPET  insulation 
blankets.  MPET  film  differs  from  other 
films  in  use  in  that  it  is  susceptible  to 
propagation  of  a  fire  from  a  small 
ignition  source.  Other  films,  while  not 
necessarily  meeting  the  proposed  test 
requirements,  do  not  have  this 
susceptibility.  It  is  the  susceptibility  to 
small  ignition  sources  that  creates  the 
unsafe  condition.  New  standards  for 
insulation  materials  in  general  may  be 
similar  to  the  requirements  of  this  AD, 
but  will  be  used  to  upgrade  the  level  of 
safety,  and  not  correct  an  unsafe 
condition. 
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Burnthrough 

Several  commenters  request  that  the 
FAA  revise  the  proposed  AD"s  to  make 
clear  that  airlines  are  permitted  to 
install  insulation  that  meets  a 
burnthrough  protection  standard.  Two 
commenters  state  that  the  proposed 
AD's  appear  to  preclude  the  use  of 
Curlon  as  a  substitute  for  fiberglass  to 
achieve  burnthrough  performance.  One 
commenter  states  that  Curlon  material 
and  many  other  materials  recently 
developed  could  easily  and 
economically  provide  double  the  level 
of  protection  of  the  current  burnthrough 
time  {i.e..  four  minutes).  Although  the 
proposed  AD's  do  not  address  the 
burnthrough  safety  threat,  the 
commenters  want  to  take  this 
opportunity  to  achieve  this  important 
safety  advance  when  replacing  the 
insulation.  The  commenters 
reemphasize  that  this  would  simply  be 
reinforcing  the  October  1998 
announcement  that  Curlon  would  be 
one  of  the  materials  "grandfathered  in," 
if  operators  proceeded  to  install  it 
voluntarily. 

Two  commenters  request  that  the 
FAA  revise  the  proposed  AD's  to 
include  requirements  for  burnthrough 
protection  from  fuel  fires  on  the  ground 
for  all  affected  airplanes.  The 
commenters  state  that  replacement  of 
flammable  insulation  is  an  opportunity 
to  install  burnthrough  protection.  One 
commenter  states  that  this  should  be  the 
time  to  push  the  industry',  as  was  done 
with  the  heat  release  requirements  for 
interior  materials  a  few  years  ago. 
Materials  were  not  even  available  to 
meet  the  new  FAA  requirements,  but 
the  industrv'  "stepped  up  to  the  plate 
and  we  now  are  all  safer  as  a  result  of 
this  proactive  approach.  " 

The  FAA  does  not  concur  with  the 
commenters'  requests  to  include 
burnthrough  requirements  in  the  AD. 
While  burnthrough  protection  is 
important  to  the  overall  fire  resistance 
of  airplanes  following  an  accident,  the 
actions  required  by  this  AD  are  intended 
to  correct  a  known  unsafe  condition — 
insulation  blankets  constructed  of 
MPET.  The  FAA  does  not  consider  that 
the  degree  of  burnthrough  protection 
provided  by  currently  installed 
insulation  constitutes  an  unsafe 
condition.  Therefore,  it  would  be 
inappropriate  to  issue  an  AD  to  require 
improvement  in  burnthrough 
protection.  The  new  replacement 
insulation  blankets  required  by  this  AD 
meet  the  test  method  specified  in  the 
final  rule,  correct  the  identified  unsafe 
condition,  and  provide  the  level  of 
safety  required  by  14  CFR  part  25.  The 
FAA  encourages  the  installation  of 


materials  that  meet  additional  standards 
such  as  fuselage  burnthrough 
protection. 

Trade  Names 

One  commenter  opposes  the  use  of 
trade  names  in  both  the  preamble  and 
regulatory  text  of  the  proposed  AD's  and 
considers  such  references  to  trade 
names  highly  prejudicial  to  Chemfab. 
the  manufacturer  of  Chemfilm.  The 
commenter  states  that  there  is  no  need 
for  brand  name  product  identification 
and  that  this  connotes  not  only  FAA 
approval  of,  but  also  preference  for.  the 
identified  product  brand.  Once  the 
official  "seal  of  approval"  has  been 
granted  through  the  rulemaking  process, 
other  market  entrants  face  a  significant 
barrier  in  gaining  customer  acceptance 
simply  because  the  identified  product 
has  been  "officially"  sanctioned. 

Because  of  the  publication  and 
circulation  of  the  proposed  AD's,  two 
commenters  request  that  the  FAA  revise 
the  proposed  AD's  to  identifv-  the 
manufacturer(s)  and  trade  names  of 
insulation  blcmket  covering  films  that 
have  met  FAA  requirements  specified  in 
the  proposed  AD's. 

The  FAA  does  not  concur  with  the 
commenters"  request  to  reference  other 
trade  name  products  in  the  final  rules  or 
to  eliminate  all  references.  Tedlar^^^  and 
MylarTM  are  common  trade  names  and 
this  is  the  clearest  way  for  FAA  to 
communicate  with  affected  operators. 
Except  for  the  one  metallized  Tedlar^^' 
cover  mentioned  in  NOTE  4  of  the  AD, 
currently,  no  other  film  has  been 
approved  by  the  Manager,  Los  Angeles 
ACO.  In  addition,  the  airplane 
manufacturer  is  planning  to  list 
materials,  once  they  have  been  tested 
and  approved  by  the  FAA,  in  the 
revised  service  bulletins  (discussed 
previously  under  the  heading 
"Inadequate  Procedures  and 
Information  in  Referenced  Service 
Bulletin").  Furthermore,  the  FAA  finds 
that  trade  names  such  as  of  Mylar^'^', 
Kapton^^,  and  Tedlar ^^  are  well  known 
and  are  accepted  terminology  in 
industry.  The  reference  of  these  trade 
names  in  the  AD's  are  not.  in  any  way. 
an  FAA  endorsement  of  those  products. 
Therefore,  no  change  to  the  final  rule  is 
necessar}'. 

Wiring 

One  commenter  requests  that 
flammability  requirements  for  the 
sources  of  ignition  (i.e.,  the  wiring)  for 
thermal  blanket  fires  be  stricter  than  the 
requirements  for  thermal  blankets 
themselves.  The  commenter  states  that 
the  60-degree  flame  test — the  only  test 
required  by  the  FAA  for  the  wiring  on 
commercial  airplanes — should  be 


replaced  immediately  with  the  vertical 
flame  test  as  a  minimum  requirement, 
and  that  ever>-  type  of  wire  insulation  in 
all  airplanes  should  have  to  meet  it. 

The  FAA  does  not  concur.  The 
current  flammability  standard  for  wiring 
has  not  been  determined  to  be 
inadequate.  The  actions  required  bv  this 
AD  are  intended  to  address  an  identified 
unsafe  condition,  which  is  that  MPET- 
covered  insulation  blankets  can 
contribute  to  the  spread  of  a  fire  when 
ignition  occurs  from  a  small  ignition 
source  such  as  electrical  arcing  or 
sparking.  As  noted  previously,  the  FAA 
has  a  major  program  underway  to 
address  issues  related  to  airplane  wiring 
and  problems  are  being  addressed  as 
they  are  identified. 

Corrosion  Protection 

One  commenter  states  that  for  Model 
MD-11  series  airplanes  to  be  afforded 
the  same  corrosion  protection  offered  by 
the  OEM  installation,  any  fabricated 
blankets  must  meet  the  original  type 
design.  The  existing  Corrosion 
Prevention  and  Control  Program  (CPCP) 
requirements  are  based  on  the 
performance  of  the  insulation  system. 
Any  compromise  or  alteration  will 
necessitate  changes  to  the  CPCP.  Many 
insulation  blankets  cannot  be  installed 
as  they  originally  were  due  to 
installation  of  overlying  structure. 
Therefore,  deviations  to  the  tApe  design 
will  have  to  be  approved  by  the  OEM 
and  FAA  in  the  form  of  an  AMOC.  The 
burden  of  these  approvals  will  stress  the 
resources  of  the  OEM  and  FA^\  over  the 
duration  of  the  compliance  period. 

The  FAA  does  not  concur.  The  F.\A 
is  aware  of  the  potential  effects  of 
changing  insulation  material  has  on  the 
corrosion  protection  of  the  affected 
airplanes.  The  airplane  manufacturer 
intends  to  take  this  into  account  so  that 
no  change  to  the  CPCP  is  required.  Any 
operator  or  modifier  also  will  be 
required,  under  paragraph  (e)  of  this 
AD,  to  address  any  ramifications  to  the 
CPCP  in  any  request  for  an  AMOC. 

Add  New  Inspection 

One  commenter  requests  that,  if  it  is 
determined  that  an  insulation  blanket  is 
not  constructed  of  MPET  during  the 
action  required  by  paragraph  (a)  of  the 
proposed  AD's,  a  visual  inspection  be 
conducted  to  detect  fire  damage, 
electrical  arcing,  discoloration,  or  other 
physical  damage.  The  commenter  also 
requests  a  visual  inspection  for  possible 
ignition  sources  during  routine 
maintenance  on  airplanes  not  affected 
by  the  proposed  AD's. 

The  FAA  does  not  concur  with  the 
commenter's  request  to  revise  paragraph 
(a)  of  the  final  rule  to  include  a  visual 
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mspt'ctiiin  for  possihlc  ignition  smin  t's 
If  aiiv  t'videncn  of  firt?  damagt'  is  found 
during  th^  subject  inspiM:tion,  operators 
arc  alrt'adv  rf(]uirod  to  investigate  and 
determine  the  sourre  of  the  problem 
This  IS  no  different  from  anv  other 
maintenanc  e  action  that  is  performed  bv 
the  operators   it  is  not  necessarv  to 
include  anv  additional  re(|uirpments  in 
this  AD  to  accomplish  this  action 

Alternative  Method  of  Compliance 

One  commenter  states  that  it  has 
d«^veloped  a  system  whereby  the 
existing  bagged  insulation  can  be 
removed  from  the  airplane  without  the 
necessity  of  interfering  with  wiring 
harnesses  or  other  unrelated  systems 
The  ( ommenter  claims  that  its  system 
would  reduce  the  installation  time  of 
the  proposed  AD's.  reduce  the  cost  of 
compliance,  and  reduce  the  remote 
chances  of  creating  future  related  AD's 
caused  bv  the  method  of  compliance 
Another  c;omment(!r  states  that  it  also 
has  developed  an  insulation  system  that 
works  around  existing  equipment  and 
thus  eliminates  the  need  to  remove 
much  of  the  ec|uipmenf  that  is  not 
normally  removed  during  heavy 
maintenance  checks  The  c:oinmenter 
claims  that  its  system  is  lightt^r  in 
weight  than  the  OEM  insulation  system 
and  will  rc^sult  in  fiiel  savings. 

One  commenter  agrees  that  the 
flammahility/flame  spread  performanc:e 
of  the  MPKTcrovered  insulation 
blankets  should  be  improved,  but 
questions  proposed  AD's  that  woulci 
require  blanket  replacemc;nt.  The 
c:omment(!r  states  that  this  approach 
may  not  he  the  only  [lossible  method  of 
addressing  the  issue  This  concept  is 
especially  important  c;onsidering  the 
potential  negative  consequences  of 
required  airplane  disassembly  to 
acc:omplish  the  blanket  replacemt^nt. 
The  c:om!nentc!r  suggests  that  there  mav 
be  other  options  such  as  spray  coatings 
that  offer  \irtually  equivalent 
[jerformaiu  (>  with  little  negative  impact 

P'rom  these  comments,  the  FAA  infers 
that  the  c:ommenters  are  recjuesting  that 
the  final  rules  be  revised  to  include  the 
commenters  systems  for  replacing  or 
modif\'ing  the  MFK'I'  insulation 
blankets  The  FAA  does  not  c:oncur  The 
commenters  did  not  provide  any 
tec:hni(  al  details  for  the  FAA  to  make  a 
finding.  Paragraph  (e)  of  the  fin.ii  rule 
contains  provisions  for  recjuesting 
approval  of  an  AMOC  to  address  tht'se 
types  of  unique  c  ire  umstances 

One  commenter  recpiests  that  the  FAA 
recjuire  installaticm  of  .iddition.d  fire 
resistant  material(s)  between  the 
insulation  blankets  and  anv  adjac;ent 
wires,  wire  bundles,  or  other  potential 
ignition  sources  instead  of  reiiutving 


and  repl.icing  MPKT  insulation 
blankets.  The  commenter  also  requests 
that  the  FAA  consider  this  approac:h  on 
either  a  full  or  partial  basis  Another 
commenter  believes  that  fire  resistant 
material(s)  in  such  a  location  would 
better  promote  the  overall  safety  of  the 
affected  airplanes 

The  FAA  acknowledges  that  this 
suggesticm  mav  be  a  possible  acceptable 
alternative  to  removing  the  existing 
insulation  blankets.  However,  no  change 
to  the  final  rule  is  nec;essary.  Under 
paragraph  (e)  of  the  AD,  operators  may 
apply  for  the  approval  of  an  AM(X".  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety 

Communication 

One  c:ommenter  requests  that  the  FAA 
have  a  public  meeting  regarding  the 
proposed  AD's  The  commenter  states 
that.  lMK;ause  many  vendors  are  trying  to 
develop  materials  that  meet  the  new 
FAA  requirements,  and  the  market  price 
of  these  materials  seems  to  vary 
dra.stically  at  present,  it  just  has 
insufficient  information  on  new 
materials 

The  F'AA  does  not  concur  that  a 
public  meeting  regarding  the  proposed 
AD's  is  necessary.  Through  the  FAA 
Technical  Center,  the  FAA  has  provided 
a  forum  to  develop  flammability 
.standards  for  insulation  materials.  In 
addition,  the  FAA  is  aware  of  a  number 
of  meetings  hosted  by  the  airplane 
manufacturer  to  provide  information  to 
operators  affected  by  the  requirements 
of  this  AD  The  FAA  is  sensitive  of  the 
public's  concern  with  the  fire  safety 
issues  associated  with  this  AD  and  is 
aware  of  the  effects  this  AD  will  have  on 
operators.  The  FAA  has  determined  that 
an  unsafe  condition  exists,  and  that  the 
actions  required  by  this  AD  are 
necessar\  in  order  to  ensure  the 
continued  safety  of  the  affected  fieet 

Extend  Comment  Period  of  NPRM's, 
Delay  Issuance  of  Final  Rules,  and 
Withdraw  NPRM's 

I"(ir  the  rt>asons  desc:ribed  above, 
several  c;ommenters  request  that  the 
FAA  do  one  or  more  of  the  following; 
(1)  extend  the  public  comment  period 
for  the  NPRM's  and  supplemental 
NPRM's;  [2]  delay  issuance  of  the  final 
rules;  or  {.i)  withdraw  the  NPRM's  and 
combine  them  with  the  draft 
burnthrough  NPRM  (The  FAA  infers 
that  the  commenters  an'  referring  to  a 
draft  NPRM  relating  to  insulation 
blanket  flammability.  The  FAA 
announc:ed  its  intention  to  develop  new 
flammability  standards  for  thermal' 
acoustic:  insulation  in  October  1998. 
This  announcement  included  mention 
of  improved  burnthrough  protection.) 


One  commenter  states  that  it  is  not 
uncommon,  in  the  case  of  an  AD 
relating  to  issues  not  as  complex  as  the 
proposed  AD's.  for  the  FAA  to  allow  90 
days  or  more  to  comment.  The  45-day 
c:omnient  period  of  the  proposed  ADs 
do«»s  not  allow  for  proper  understanding 
and  evaluation  on  which  to  develop 
reasonable  comments. 

The  FAA  does  not  concur  with  the 
commenters'  request  to  extend  the 
comment  period.  On  November  10. 
1999.  the  FAA  issued  supplemental 
NPRM's  to  reopen  the  comment  period 
for  an  additicmal  25  days  to  provide 
opportunity  for  public  comment  (the 
comment  period  for  the  NPRM's  was  45 
days  and  clo.sed  on  September  27, 
1999).  The  FAA  finds  that  the  public 
has  had  a  reasonable  opportunity  to 
comment  on  the  substance  of  the  AD's. 
The  FAA  does  not  concur  with  the 
commenters  statement  that  it  is  not 
uncommon  for  the  FAA  to  allow  90 
days  or  more  for  the  public  to  comment 
on  proposed  AD's.  The  standard 
comment  period  is  45  days  for  NPRM's 
and  25  days  for  supplemental  NPRM's 
in  which  the  FAA  has  responsibility  as 
the  State  of  Design  of  the  affected 
airplanes.  A  90-day  comment  period 
would  be  uncommon. 

As  discussed  above  in  "Inadequate 
Procedures  in  Referenced  Service 
Bulletins."  the  FAA  also  finds  that  it  is 
possible  to  accomplish  the  requirements 
of  this  AD.  Since  the  issuance  of  the 
NPRM's.  the  airplane  manufacturer,  in 
conjunction  with  operators,  has 
completed  the  prototype  installations. 
Based  on  the  results  of  these 
installations,  the  airplane  manufacturer 
is  developing  revisions  to  the  service 
bulletins  referenced  in  the  AD's  to 
include  detailed  instructions  for 
accomplishment  of  the  requirt^l 
replacement  These  revised  service 
bulletins  are  scheduled  for  completion 
in  [une  2000  Any  new  or  revised 
service  bulletins,  among  other  items, 
will  contain  procedures  to  maintain/test 
the  integrity  of  the  wiring  after 
accomplishment  of  the  replacement  of 
anv  MPET  insulation  blanket.  These 
revised  service  bulletins  will  be 
approved  as  an  AMOC  for  the 
requirements  of  this  AD. 

The  FAA  does  not  concur  with  the 
commenters  request  to  delay  issuance 
of  the  final  rules.  These  revised  service 
bulletins  are  scheduled  for  completion 
in  June  2000.  The  FAA  has  determined 
that,  while  physically  challenging,  the 
actions  required  by  the  AD  can  be 
accomplished  within  the  5-year 
compliance  time,  and  that  the  actions 
are  warranted  to  address  an  identified 
unsafe  condition. 
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In  support  of  its  request  to  v\'ithdra\v 
the  .NPRM's.  one  commenter  contends 
that  other  rulemaking  in  development 
by  the  FAA  may  eventually  affect  the 
airplanes  covered  by  this  AD,  thereby 
requiring  two  extensive  modifications. 

The  FAA  does  not  concur  with  the 
commenter's  request  to  withdraw  the 
NPRM's  and  combine  them  with  the 
draft  burnthrough  NPRM.  Any  other 
regulatory  action  to  raise  the  level  of 
safety  would  have  to  be  justified  and 
subject  to  public  comment.  The  FAA 
does  not  anticipate  requiring  airplanes 
to  be  modified  twice  as  a  result  of  future 
actions.  The  actions  required  by  this  AD 
are  intended  to  correct  an  identified 
unsafe  condition  by  removing  MPET 
insulation  blankets  from  airplanes 
affected  by  these  AD's.  These  actions  are 
not  intended  to  provide  a  general 
upgrade  to  the  current  level  of  safety 
specified  in  the  airworthiness 
regulations.  Therefore,  the  actions 
required  by  these  AD's  are  warranted. 

One  commenter  disagrees  that 
prototyping  efforts  are  necessary  to 
determine  the  feasibility  of  the 
requirements  of  the  proposed  AD's  and 
disagrees  that  issuance  of  the  proposed 
AD's  should  be  delayed.  The  commenter 
states  that  it  is  in  the  process  of 
prototyping  the  insulation  retrofit  on 
several  affected  airplanes.  The 
commenter  expects  the  prototyping  to 
be  completed  in  6  weeks  (the 
commenter's  letter  was  received  bv  the 
FAA  on  September  27.  1999).  The  FAA 
concurs  with  the  commenter  that 
issuance  of  the  final  rules  should  not  be 
delayed.  As  discussed  previously,  the 
FAA  has  participated  in  the  prototyping 
specified  by  the  commenter,  and  that 
prototyping  effort  has  been  completed. 

Cost  Estimates 

Several  commenters  state  that  the 
FAA  "grossly"  underestimated  the  costs 
associated  with  accomplishing  the 
requirements  of  the  proposed  AD  and 
provided  their  cost  estimates.  Two  other 
commenters  provided  cost  estimates 
that  were  less  than  those  provided  in 
the  NTRM's. 

The  FAA  concurs  that  the  cost 
estimates  specified  in  the  NPRM's  were 
underestimated.  The  FAA  based  its  cost 
estimates  on  information  that  was 
available  at  the  time  the  NPRM's  were 
issued.  Since  the  issuance  of  the 
NPRM's,  the  FAA  has  carefully 
reviewed  the  information  and  cost 
estimates  provided  by  the  commenters 
and  the  information  obtained  during  the 
prototype  exercises.  The  FAA  has 
learned  that  most  Model  DC-9-80  and 
MD-90— 30  series  airplanes  do  not  have 
MPET  insulation  blankets  installed  in 
the  nose  section  of  the  airplane.  Also,  a 


number  of  airplanes  do  not  have  MPET 
insulation  blankets  in  the  fuselage,  but 
have  MPET  insulation  blankets  only  on 
the  air  conditioning  ducting.  The 
airplane  manufacturer  will  be  making 
this  information  available  when  the 
service  bulletins  are  revised,  as 
mentioned  above.  In  light  of  these 
findings,  the  FAA  has  revised  the  cost 
estimates  for  the  final  rules,  which  is 
summarized  below  under  the  heading 
"Regulatory  Evaluation  Summary." 

Several  commenters  request  that  the 
FAA  reevaluate  the  cost  estimates  once 
the  prototype  exercises  are  completed. 
As  discussed  previously,  the  FAA  has 
revised  the  cost  estimate  of  the  final 
rules  based  on  the  prototype  exercises. 

Several  commenters  state  that  the 
FAA  should  consider  costs  associated 
with  accomplishing  the  requirements  of 
both  proposed  AD's  (i.e..  Rules  Dockets 
99-NM-161-AD  and  99-NM-162-AD), 
under  Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995. 

The  FAA  did  consider  the  total  costs 
associated  with  accomplishing  the 
requirements  of  both  NPRM's  for  all 
affected  airplanes  under  the  heading 
"Regulatory  Evaluation  Summary"  in 
the  preamble  of  the  NPRM's.  A  copy  of 
the  Preliminary  Cost  Analysis  and 
Initial  Regulatory  Flexibility  Analysis 
also  were  included  in  each  docket. 
These  documents,  along  with  the  final 
documents,  are  available  for  the  public 
to  review. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
abo\e,  the  FAA  has  determined  that  air 
safety  and  the  public  interest-require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Regulatory  Evaluation  Summary 

To  determine  the  regulatory  impact  of 
this  AD.  the  FAA  prepared  a  Final  Cost 
Analysis  and  a  Final  Regulatory 
Flexibility  Analysis.  In  addition,  the 
FAA  assessed  the  impact  of  the  AD  on 
international  trade  and  whether  it  must 
satisf}'  the  requirements  of  the 
Unfunded  Mandates  Reform  Act.  While 
a  summary  of  these  findings  is  reported 
in  this  preamble,  a  more  detailed 
discussion  is  included  in  the  Rules 
Docket  for  this  AD. 

Since  the  publication  of  the  NPRM. 
the  FAA  has  obser\'ed  several  prototype 
exercises  that  involved  the  removal  and 
replacement  of  MPET  insulation 
blankets.  The  information  obtained  from 
these  exercises  assisted  the  FAA. 


operators,  and  manufacturer  in 
understanding  the  technical  details  and 
impact  of  the  requirements  of  this  AD. 
The  FAA  took  account  of  the  results 
of  these  exercises,  comments  to  the 
NPRM's.  and  other  additional 
information,  then  consequently  adjusted 
its  estimates  of  the  costs  attributable  tn 
this  AD.  In  addition,  between  50  and  60 
Model  DC-10  series  airplanes  included 
in  the  proposed  analysis  are  not  in  fact 
operated  as  civil  aircraft  and  were  thus 
excluded  from  this  final  analysis  (only 
economic  impacts  on  the  private  sector 
are  considered  in  rulemaking 
evaluations).  Specifics  of  all  these 
adjustments  are  discussed  below. 

Several  commenters  indicate  that  the 
FAA  underestimated  the  costs  of  the 
new  insulation  material,  labor  hours 
necessary  for  retrofitting,  and  lost 
passenger  revenue  from  retrofitting 
downtime.  With  respect  to  labor  and 
material  costs,  the  FAA  contacted  the 
major  operators  affected  bv  the  AD 
(those  with  the  preponderate  portion  of 
airplanes  requiring  modification),  as 
well  as  the  major  material  suppliers 
(one  of  which  was  an  airplane 
manufacturer),  and  consequently, 
increased  the  estimated  compliance 
costs.  Therefore,  the  labor  cost 
calculation  methods  used  in  this  AD 
differ  from  those  used  in  the  NPRM's. 
The  FAA  has  developed  the  labor 
estimates  for  this  AD  using  information 
supplied  by  the  manufacturer  and 
affected  operators  to  arrive  at  average 
values  specific  to  the  requirements  of 
this  AD.  The  FAA  considers  these 
\alues  conservative. 

The  commenters  express 
disagreement  with  the  FAA's  asset- 
based  approach  to  estimating  the  cost  of 
the  loss  of  service  of  the  ai.'planes 
during  their  retrofits.  These  commenters 
suggest  that  the  estimate  be  made  on  the 
basis  of  loss  of  per  seat  revenue.  There 
are  two  reasons  why  the  FAA  does  not 
use  the  loss  of  per  seat  revenue 
approach.  First,  the  FAA  takes  an 
industry-wide  perspective  in  which  a 
passenger  who  cannot  be  seated  on  an 
airplane  that  is  out  of  service  for 
compliance  with  this  AD  can  be  seated 
on  an  airplane  that  is  in  service.  On  an 
industrv-wide  basis,  no  revenue  will  be 
lost.  Second,  the  contribution  of  a  seat's 
revenue  to  corporate  net  income  is 
subject  to  variations  in  accounting, 
financial,  marketing,  and  operational 
practice. 

The  FAA's  asset-based  approach 
centers  on  the  operators'  reported 
financial  ratio  and  overall  corporate  rate 
of  return,  which  is  published  by  the 
Department  of  Transportation.  This  ratio 
is  applied  to  the  average  value  of  the 
assets  lost  to  the  service  of  the  operators 
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and  i.s  adjii.stcd  for  the  avfragf  periixi  of 
time  for  which  thcv  arc  lo.st  h«M:aus(>  of 
compliance  This  .ip[)roa(:h  a.ssumos  that 
operators  niaxiinizf  the  value  of  their 
firms  by  optimizing  the  mix  and 
quantity  of  their  assets 

Even  though  the  FAA  u.ses  essentiallv 
the  same   iost-rmenue"  method  as  that 
in  the  supplemental  NPKM's.  the  F.\A 
nevertheless  did  increase  its  (Estimates 
of  lost  revenue  by  increasing  the 
number  of  davs  out  of  service,  reducing 
the  operating  base  vear  from  :it>.'i  davs  to 
approximatelv  320  davs.  and  raising  the 
rate  of  return  (')">i  is  an  a\er.)ge  of 
domestic  passenger  iind  cargo  operators' 
profit  rates  as  estimated  b\  the 
[Department  of  Transportation's  Biire.iu 
of  Transportation  .Statistics).  All  of  these 
adjustments  raise  the  value  of  the 
variables  applied  to  the  .iirplane  asset 
values  {it'..  S75  A  million  [ler  MU-l  1 
and  $31.5  million  per  DC- 10). 

The  foregoing  results  in  the  following 
adjustments  to  the  c  alculations 
presented  in  the  supplemental  NFRM 

For  Model  MI)-1 1  series  .nrpianes. 
the  FAA  increased  the  estimate  of 
material  costs  from  approximately 
S54.:iOO  to  .S2  1  7,4<iO  per  airplane, 
installation  costs  from  approximatelv 
5674,700  to  S723,600  per  airplane,  and 
net  lost  revenues  from  approximatelv 
.$158,750  to  ,S401.340.  summing  to 
SI, 342. 400  per  airplane   (Note:  The 
affected  Model  Ml)-1 1  series  airplanes 
have  been  split  up  into  two  groups; 
(iroup  1,  which  recpiire  insulation 
replacement  and  modification  of  air 
ccmditioning  duc:ts  (57  airplanes);  and 
Ciroup  2.  which  require  onlv 
modification  of  air  conditioiung  ducts  (4 
airplanes);  costs  per  airplane  ecjual 
approximatelv  Si. 4  17. 360  for  (Iroup  1 
and  $274,310  for  (Iroup  2).  The  total 
costs  over  the  5- vear  retrofit  period 
(2001-2005)  for  all  til  affe(  ted  MO-l  1 
airplanes  is  approximatelv  .$61.4 
million,  or.S66.9  million  discounted  to 
present  value  (previous  (Estimate  was 
.$45.8  million  dis(  ounted). 

For  Model  D{.-10  series  airplanes  . 
the  FAA  increased  the  estimate  of 
material  costs  from  S4B,139  to  S203.700 
per  airplane,  the  installation  costs  from 
S573.689  to  S6.3fi.700  per  airplane,  .ind 
net  lost  revenues  from  554.370  to 
5150.610,  summing  to, $9M1, 010  per 
airplane  The  total  costs  over  the  5-vear 
retrofit  period  (2001-2005)  for  .ill  It) 
affected  Dd-lO  airpl.mes  is 
approximately  515.4  million,  or  512  •» 
million  discounted  to  present  value 
(previous  estimate  vv.is  ,$41  t>  million 
discounted)    [Note:  The  significant 
decrease  in  total  costs  for  th('  group  of 
Model  [)C-10  series  airplanes  is  the 
nvsult  of  ex(  hiding  57  airplanes  that  are 


owned  bv  the  U.S.  Department  of 
Defense.! 

The  adjusted  estimate  of  the  total 
costs  of  this  AD  over  the  5-year  retrofit 
[leriod  for  all  77  affected  wide-bodv 
airplanes  is  approximattrlv  597.7  million 
(51 .269.390  per  airplane)  or  579.8 
million  disccmnted  to  present  value. 
The  total  impact  for  all  affec:ted 
airplanes  (i  ,-  .  D(:-9-80.  MD-90-30. 
MI)-1 1,  and  DC.-IO)  is  .$449  3  million  or 
5,368.4  million  discounted  to  present 
value  over  the  five  vear  compliance 
time 

With  respect  to  effects  on  small 
entities,  the  Regiilatorv  Flexibility  Act 
(RF.A)  of  1980  establishes  "as  a 
princ  iple  of  regulatorv  issuance"  that 
agencies  shall  endeavor,  consistent  with 
tht?  objc'c  live  of  the  rule  and  of 
applicable  statutes,  to  fit  regulaton-  and 
informational  r*>quirements  to  the  sale 
of  the  business,  organizations,  and 
governmental  jurisdictions  subject  to 
regulation.  To  achieve  that  principle, 
the  RFA  requires  agencies  to  solicit  and 
c  onsider  flexible  regulatorv  proposals 
and  to  explain  the  rationale  for  their 
acrtions  The  RFA  covers  a  wide  range  of 
small  entities,  including  small 
businesses,  not-for-profit  organizations, 
and  small  governmental  jurisdictions. 
Agenc;ies  must  perform  a  review  to 
determine  whether  a  propcjsed  or  final 
rule  will  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities,  if  the  determination  is  that  it 
will,  the  Agency  must  prepare  a 
regulatory  flexibility  analysis  as 
described  in  the  RFA.  However,  if  an 
agency  determines  that  a  proposed  or 
final  rule  is  not  expected  to  have  a 
signific:ant  economic;  impact  on  a 
substantial  number  of  small  entities. 
sec:tion  605(b)  of  the  RFA  provides  that 
tht;  head  of  the  agency  may  so  certify 
and  a  regulatory  flexibility  analysis  is 
not  required.  The  c;(>rtification  must 
include  a  statement  providing  the 
factual  basis  for  this  determination,  and 
the  reasoning  should  be  c:lear. 

Two  entities  affected  by  the  AD  are 
considerecl  small.  ;  r  .  have  less  than 
1.500  employees  (one  of  these  entities 
has  rt^venues  in  exc:ess  of  SlOO  million); 
howe\'er,  the  FAA  does  not  c;onsider 
two  entities  to  be  a  substantial  number 
['ursuant  tcj  the  RFA,  5  IJ.S.C;.  605(b), 
the  FAA  certifies  that  this  AD  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

The  provisions  of  this  AD  will  have 
little  or  no  impact  on  trade  for  U.S. 
firms  doing  business  in  foreign 
countries  and  foreign  firms  doing 
l)usiness  in  the  United  .States 

Finallv.  Title  II  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (the  Act), 
enacted  as  Public  Law  104—4  on  March 


22.  1995.  requires  each  Federal  agenc:y. 
to  the  extent  permitted  by  law.  to 
prepare  a  written  assessment  of  the 
effects  of  anv  Federal  mandate  in  a 
proposed  or  final  agency  rule  that  mav 
result  in  the  expenditure  by  State.  loc;al. 
and  tribal  governments,  in  the  aggrt?gate. 
or  bv  the  private  sector,  of  SlOO  million 
or  more  (adjusted  annually  for  inflation) 
in  anv  one  ycMr  Section  204(a)  of  the 
Act.  2  U.S.C.  1534.  requires  the  Federal 
agencv  to  develop  an  effective  prot:ess 
to  permit  timely  input  by  elected 
officers  (or  their  designees)  of  State, 
local,  and  tribal  governments  on  a 
proposed  "significant  intergovernmental 
mandate."  A  "significant 
intergovernmental  mandate"  under  the 
Act  is  any  provision  in  a  Federal  agency 
regulation  that  would  impose  an 
enforceable  dutv  upon  .State,  local,  and 
tribal  governments,  in  the  aggregate,  of 
SlOO  million  (adjust«;d  annually  for 
inflation)  in  anv  one  vear.  Sec:tion  203 
of  the  Act,  2  U.S.C.  1533.  provides  that 
before  establishing  any  regulatory 
requirements  that  might  significantly  or 
uniquely  affect  small  governments,  the 
agencv  shall  have  developed  a  plan  that, 
among  other  things,  provides  for  notice 
to  potentially  affected  small 
governments,  if  anv,  and  for  a 
meaningful  and  timely  opportunity  to 
provide  input  in  the  development  of 
regulator)'  proposals. 

This  AD  does  not  contain  any  Federal 
intergovernmental  or  private  sector 
mandate.  Therefore,  the  requirements  of 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  do  not  apply. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safetv.  Inc:orporation  bv  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
.administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
c:ontinues  to  read  as  follows: 

.Authority:  4')  f  S  C    l()(i(g).  401  1  t.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2000-11-02     McDonnell  Dougla§: 
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Applirahility:  Modp.\  DC-10-lOF.  DC-10- 
15.  D(:-ia-30;  DC-l()-.-?OF.  anci  DC-10^0 
series  airplanes,  and  Model  .MD-1 1  and  -1 1 F 
series  airpWanes;  manufac^tiirer's  fuselage 
numbers  359  through  632  inclusive; 
I  ertificated  in  anv  category. 

Note  1:  This  .■MJ  applies  to  each  airplane 
identified  in  the  prei  eding  applicability 
provisi(5n.  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  ,\D.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  sn  that  the  pertnrmance  of  the 
recjuirements  of  this  .M3  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
a(  i.ordance  with  paragraph  (e)  of  this  .'KD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  ccmdition  addressed  b\ 
this  .^D;  and.  if  the  unsafe  c:ondition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  ensure  that  insulation  blankets 
constructed  of  metallized 
polyethyleneteraphthalate  (MPET)  are 
removed  from  the  fuselage,  accomplish  the 
following: 

Inspection 

|a)  Within  S  years  after  the  effective  date 
of  this  .\D.  determine  whether,  and  at  what 
locations,  insulation  blankets  constructed  of 
MPET.  are  installed.  When  markings  are  not 
visible,  the  determination  shall  be  made  by 
using  known  MPh'T  material  as  a  comparison 
sample  to  assist  in  the  identification. 

Note  2:  Insulation  blankets  that  are  marked 
with  "DMS  2072,  Type  2,  Class  1.  Grade  A:  ' 
"DMS  2072.  Type  2.  Class  1;  '  or  "DMS  1996. 
Type  1;"  are  constructed  of  MPET. 

Corrective  Actions 

(b)  For  insulation  blankets  that  are 
determined  not  to  be  construc:ted  of  MPET. 
no  hirther  ac:tion  is  required  bv  this  AD. 

(c)  For  insulation  blankets  that  are 
determined  to  be  c:onstructed  of  MPET, 
within  5  years  after  the  effective  date  of  this 
AD.  replace  the  MPET  insulation  blankets 
with  new  insulation  blankets  that  have  been 
approved  bv  the  Manager,  Los  Angeles 
Aircraft  Certific;ation  Office  (ACO).  FAA, 
Transport  .Airplane  Directorate.  The  blankets 
shall  be  replaced  in  accordance  with  the 
Accomplishment  Instructions  of  McDonnell 
Douglas  Service  Bulletin  DClO-2.5-368, 
dated  October  31 ,  1997  (for  Model  DC-10- 
lOF,  DC-lO-1.5.  DC-10-30.  DC-10-30F.  and 
DC-10— 40  series  airplanes):  or  McDonnell 
Douglas  Service  Bulletin  MDl  1-25-200. 
Revision  01.  dated  March  20.  1998  (for  Model 
MD-1 1  and  -1  IF  series  airplanes);  as 
applicable.  The  replac;ement  insulation 
blankets  must  be  constructed  of  materials 
tested  in  acc:ordanc:e  with  .Appendix  1  of  this 


AV),  or  in  accordance  with  a  method 
approved  by  the  Manager.  Los  Angeles  ACO. 
Note  3:  .■Mthough  this  paragraph  allows  up 
to  5  years  for  the  required  replac:ement.  the 
F.\A  anticipates  that  operators  \a  ill  comply  at 
the  earliest  practicable  maintenance 
opportunity- 
Note  4:  Only  one  of  the  two  metallized 
Tedlari^^'  covers  specified  in  the  ser\  ice 
bulletins  has  been  shown  to  have 
succ;essfully  passed  the  testing  of  the 
.American  Society  for  Testing  and  Materials 
(.ASTM)  flammability  standard  and  is 
considered  acceptable  for  compliant  e  with 
the  requirements  of  paragraph  (c)  oi  this  .AD 

Spares 

(d)  .As  of  the  effective  date  of  this  .AD.  no 
person  shall  install  an  MPET  insulation 
blanket  on  any  airplane. 

Alternative  Methods  of  Compliance 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Los 
.Angeles  ACO.  Operators  shall  submit  their 
requests  through  an  appropriate  F.A.A  PMl. 
who  may  add  comments  and  then  send  it  to 
the  Manager.  Los  Angeles  .ACO. 

Note  5:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  ,AD.  if  anv.  may  be 
obtained  from  the  Los  .Angeles  ACO. 

Special  Flight  Permits 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(g)  The  blankets  shall  be  replaced  in 
accordance  with  the  Accomplishment 
Instructions  of  .McDonnell  Douglas  Service 
Bulletin  DClO-25-368.  dated  Oc:tober  31. 
1997  (for  Model  DC-IO-IOF.  DC-10-15.  DC- 
10-30.  DC-10-30F.  and  DC-10-10  series 
airplanes);  or  McDonnell  Douglas  Service 
Bulletin  MDl  1-25-200,  Revision  01.  dated 
March  20.  1998  (for  Model  MD-U  and  -llF 
series  airplanes);  as  applicable.  This 
incorporation  by  reference  was  approved  b\ 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  Boeing 
Commercial  Aircraft  Group.  Long  Beach 
Division.  3855  Lakewood  Boulevard.  Long 
Beach.  California  90846,  .Attention:  Technical 
Publications  Business  -Administration.  Dept. 
C1-L51  (2-60).  Copies  may  be  inspected  at 
the  FAA.  Transport  Airplane  Directorate. 
1601  Lind  Avenue.  SW..  Renton. 
Washington:  or  at  the  FAA.  Transport 
.Airplane  Directorate.  Los  Angeles  .Aircraft 


Certification  Office.  3960  Paramount 
Boulevard.  Lakewood.  California;  or  at  the 
Office  of  the  Federal  Register.  800  North 
Capitol  Street.  N'W,.  suite  700.  Washmgton. 
DC. 

(h)  This  amendment  becomes  effective  on 
June  30.  2000. 

Appendix  1. — Test  for  Materials 
Replacing  Metallized  PET  Thermal 
Acoustical  Insulation  Film.  February 
16. 2000 

This  test  method  is  used  to  esaluate  the 
fiammability  and  fiame  propagation 
rharac:teristics  of  thiTmal  ac  oustii   insulation 
when  exposed  to  both  a  radiant  heat  source 
and  a  flame. 

(a)  Definitions. 

(1)  Thermal/Acoustic  Insulation  Thermal' 
ac;ousfic  insulation  is  defined  as  a  materia!  or 
system  of  materials  used  to  proxide  thermal 
and'or  acoustic  protection  Examples  include 
a  film-covering  material  encapsulatmg  a  c  ore 
material  such  as  fiberglass  or  other  baltint: 
material  and  foams 

(2)  Radiant  Heat  Source.  The  radiant  heat 
source  is  an  air  gas  fueled  radiant  heat 
energy  panel. 

(b)  Test  Apparatus  (as  sc  hematii;all\ 
shown  in  figure  1). 

(1)  Radiant  Pane!  Test  Chan>her  Tests  will 
be  conducted  in  the  radiant  panel  test 
chamber  as  used  in  .ASTM-Designation:  E 
648.  It  is  suggested  that  the  test  chamber  be 
located  under  an  exhaust  hood  to  fac  ilitate 
c  learing  the  chamber  of  smoke  after  each  test. 
The  radiant  panel  test  chamber  shall  consist 
of  an  enclosure  55  inches  (1400  mm)  long  bv 
19'  2  inches  (500  mm)  deep  b\  28  inches  (710 
mm)  above  the  test  spec  imen.  The  sides, 
ends,  and  top  shall  be  insulated  with  a 
fibrous  ceramic  insulation  sue  h  as 
KaowooK^V  One  side  shall  be  prn\ided  with 
an  approximately  48  b\-  6  inch  (1219  b\ 
152mm)  draft  tight,  high  temperature,  heat 
resistant  glass  observation  window,  to 
facilitate  view  ing  the  sample  during  testing 
On  the  same  side  and  below  the  window  is 
a  door  which,  when  open,  allows  the 
specimen  platform  to  be  moved  out  for 
mounting  or  removal  of  test  specimens  The 
bottom  of  the  test  chamber  shall  c  on'-ist  ot  a 
sliding  steel  platform,  which  has  provisions 
for  securing  the  test  spec  imen  holder  in  a 
fixed  and  level  position.  The  top  of  the 
chamber  shall  have  an  exhaust  stack  with 
interior  dimensions  of  4  inches  (102mmi) 
wide  by  15  inches  (380  mm)  deep  by  12.5 
inches  (318mm|  high  at  the  opposite  end  of 
the  chamber  from  the  radiant  energ\  source. 
(2)  Radiant  Hfat  Sourer.  The  radiant  heat 
energy  source  will  be  a  panel  of  porous 
refractory  material  mounted  in  a  cast  iron 
frame,  with  a  radiation  surface  of  12  bv  18 
inches  (305  by  457mm).  It  shall  be  <  apable 
of  operating  at  temperatures  up  to  1500    F 
(816=  C)  (Figure  1). 
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u  ill  ser\  f  as  a  beat  retainer  and  will  prote(  ! 
the  test  spei  mien  from  excessive  prehealir.g. 
The  height  of  this  board  must  not  be  too  high 
siK  tl  that  It  will  im[ieile  the  sliding  platform 
movement  (in  and  out]  of  the  lest  (fidoilier 
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Figure  2:  Sliding  Platform 


(63  5  mm) 

1/4  in  (6  35  mm) 
thick  Durarock'w 


(ii)  The  test  spei  imen  will  be  plat.ed 
horizontally  on  the  non-(  ombustible  base  A 
stainless  steel  retaining  frame  (.^ISl  Tvpe  300 
L'\'A-NOH330).  or  equivalent,  having  a 
thu.kness  of  0.07H  ini  hes  (].98mni)  and 


overall  dimensions  of  44'/4  bv  12*4  inches 
(1137  by  320mm)  with  a  specimen  opening 
of  40  by  7-8  (lOlfi  by  140mm)  will  be  placed 
on  top  of  the  test  specimen.  The  retaining 
frame  will  have  two  •  i  inch  (12.7mm)  holes 


drilled  at  eai  h  end  fur  positioning  the  frame 
to  the  two  stud  bolts  at  each  end  ni  ;hc 
siidmg  platform  (figure  3j. 


Figure  3  Stainless  Steel  Retaining  Frame 


21/4  in* 
(57  mm> 


123/4  in 
(320  mm) 


21/4  in  • 
*(57  mmj 


40  in 
(1016  mm) 


4)  1,'2  in  dia 
12  7  mm) 


77/8  in 
(140  mm) 


443/4  in 
(1137  mm) 


(ill)  A  securing  frame  (acting  as  a  clamping 
mechanism)  constructed  of  mild  steel  will  be 
placed  over  the  lest  specimen.  The  securing 
frame  overall  dimensions  are  42^  2  bv  10''2 
inches  (1080  by  2f)7mm)  with  a  specimen 
opening  of  39'  2  by  7'  2  inches  (1003  bv 
190mm).  Hence,  the  exposed  area  of  test 
spec  imen  exposed  to  the  radiant  panel  is 
39'  4  bv  7'  4  inches  (996  bv  184mm).  See 
figure  4.  It  is  not  nec:essar\  to  phvsicallv 
fasten  the  sck  uring  frame  over  the  test 
spec  imen  due  to  the  weight  of  the  frame 
itself. 

(4)  Pilot  HurniT  The  pilnt  liurner  used  to 
ignite  the  spec  imen  is  a  c  ommeri  ial  projiane 


\enturi  torch  with  an  axially  s\mmetric 
burner  tip  having  a  propane  supply  tube  with 
an  orifice  diameter  of  0.003  inches 
(0.076mm).  The  propane  flow  is  adjusted  to 
produce  a  pencil  flame  blue  inner  cone 
length  of  '  2  inch  (13mni).  There  will  be  a 
means  provided  to  move  the  burner  out  of 
the  ignition  position  so  that  the  flame  is 
horizontal  and  at  least  2  inc:hes  (50mm) 
above  the  specimen  plane. 

(5)  Thermocouples.  Three  24  .Xnierican 
Wire  (;auge  [AWC]  Type  K  (Chromel- 
.Mumel)  thermoc:ouples  will  be  installed  in 
the  test  chamber  for  temperature  monitoring. 
All  three  are  inserted  into  the  c  hamber 


through  three  small  holes  drilled  through  ihi- 
top  of  the  chamber.  One  thermoc  ouple  is 
jjlaced  2  inches  (.Tlmm)  from  the  end  of  the 
radiant  panel  and  approximatelx  16  ini  lies 
(406mm)  abo\e  the  test  specimen.  The 
second  thermoc  ouple  is  plac  ec!  .t  im  hns 
(127mm)  from  the  first  thermoc  ouple  and 
approximate!)  16  inc:hes  (406mm)  from  the 
sample.  The  third  thermoi  nuple  is  loi  ated  in 
the  chimney  ajiproximately  38  uv.  hes 
(965mm)  abo\e  the  spec  imen 

(6)  Calorimeter.  The  calorimeter  will  be  a 
one  inch  c:ylindrical  water-c  ooled.  total  heat 
(lux  densitN.  toil  type  (iardon  C^age  thai  has 
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iiiul  I'riH  fdurr 

(i|  (!<iloriinftfr  Spci  ilii  .ilmii 

[A]  Kdil  ,ti,inu-I.T  uill  |i.'  II  J'l  Ml  ()()-. 
iru  hes  Ih   t'l  •{)  1  tnun) 

(HI  Koil  lhl(  kilfss  u  ili  li.'  II  (MIO'i  Ml  (10(11 
nil  hi's  iO  1)1  ltd  OOJ'iinni) 

|(  ;i  KdiI  in.iUTi.il  will  l)f  tticrinni  (juplr 
^r.iilf  ( !(inst,iiil,in 

(1)1  r''m|irr.ituri'  nuMMiri'iiifnt  will  hi'  .i 
('npiiiT  (^iiisliinl.iii  ihiTniiii  iiupli' 

(h)    rilc  I  nppiT  I  I'liUT  vvilf  ili.tini'liT  v\  ill  lii' 
II  OlHl'i  mi  h.'s  (0  1)1  Inunl 

(I'l  rhi-  I'll  1 1  If  f.ii  !•  ol  till'  I  .ilnruiii'tiT  u  ill 
hr  hi;hll\  1  ii.itfil  with  Hl.n  k  VcKft  '  p.iint 
h,n  Hii;  ,111  I'lnissu  it\  nt  ')(>  or  i;ri'.)liT 

III)  ( l.iliinnu'ti'i  ( ,.ililiT,ition 

|.\)    Mir  I  ,llllir.ltinn  llU'lhnil  will  111'  li\ 
(  uin|i,iri'.iMi  iM  ii  likr  sl.ui.l.Hili/fil  Ir.insdiH  I'l 


IB)  llif  ^l,uul<lrlil/.^Hl  tniiisiiui  cr  will  nifcl 
till'  spi'i  itii  <itiiiii  given  in  pcir.igraph  (fil 

((.1  11  will  hi- I  .ilihnilecl  .ig.iinsl  ,i  priiiiurN 
■,1.111(1. ird  hv  iht!  N.itidti.il  InKliliiti'  nl 
.Stcuul.irils  .inil  I  I'l  hiii)l(ig\  (NKSl) 

(1)1  Thi'  mt'lhciil  III  tninstcr  will  In'  ,i  lu'.ilfd 
gr.iphilt'  pl.iti' 

(K)  rlit'  gr.iphili'  [il.ili'  will  1)1'  I'li'i  tru  ,ill\ 
ht'ittfii.  h.ui'  .1  I  lt'<ir  surtrii  v  ,iri'<i  mi  cii  h  miIi' 
iif  ihf  pLilf  iif  ,it  If, 1st  Z  ti\  2  nil  lii-s  I'l  1  li\ 
'ilniiul,  .iiiil  III'  '  H  iiK  h  t'  I',  UK  h  thn  k  (3  J 

» 1  tlllUIll 

{!■  1  rhf  J  tr.iiisiiiii  ITS  will  hi'  I  cntt'rt'tl  mi 

nppilSltl'  sides  (ij  till'  pl.ltl'S  at   ('(pi.ll   dlstHIll  I". 

trmn  thi'  plati' 

(( '.]  rhf  disldiii  f  iif  thf  (.ilnrimftf  r  tci  thf 
pl.ttf  will  hf  nil  Ifss  tlhin  I)  OtiJ')  ini  hf.s 
(  1  ()niiii  I.  luir  griMtcr  th.in  (I  f7i  mi  hfs 
(')  "nil ml 

IH)  rhf  r.uigf  iisfd  111  (  alihrritimi  will  hf 
,11  li',ist  I)-  i  '.  ini  s  It-'  sfi  mid  !()-,!  'iW.itts 


(III-)  and  no  greatfr  than  0-5. fi  BTl's'ft- 
sf(  mid  (0-5  Wdtts'i  III) 

(11  rhf  ret  nrding  dfvii  f  used  must  reinrd 
thf  2  transdiK  ei>  simullaneouslv  or  at  least 
within  'in  sfi  iind  ot  fa(  h  othfr 

(H)  C.aloninftiT  hixttirv   With  the  sliding 
platfiirin  (iiillfd  out  of  the  chaniher.  install  a 
2-rail  fiicture  that  has  a  Iravel  range  of  40'  ^ 
nil  hfs  (1022mni)  over  the  sliding  platform. 
The  dimension  hetween  the  2  rails  is  2''  n, 
in<  lies  (tiHniml    The  rail  tivturf  is  si  reweii 
into  the  sliding  panel,  siii  h  that  it  is  alvv.ns 
direi  th  under  thf  gfoniftrii  center  of  the 
ratliant  panel  (figure  4)    ['ush  the  platform 
into  (he  I  hamfier  and  insert  the  i  alorimeter 
The  (alorimeter.  whirh  is  mounted  in  an 
insiilateii  housing,  fits  in  the  rail  opening  but 
has  enough  i  learani  e  sui  h  that  it  may  be 
mo\eil  along  tlie  rail  for  heat  flux  readings, 
rlie  top  surtai  f  of  the  i  alorimeter  must  lie 
IfVfl  with  thf  rails. 


Figure  *  Angle  iron  n  5x1  51  Securing  Fran>e 
•NOTE  All  Seams  Wetded 


Handle 


7V2  >n 
1 190  Tin-ii 


1012  in 
(267  mm) 


391,2  <n 
-(1003  rvrr.) 


421 '2  in 
(1080  mm) 


IMI  lii\lrunir!]l(ilhm     \  i  .ilihratfii  nn  nrdnig 
df  VII  f  with  ,111  ,ippn  i[iri,ilf  r.iiigf  ur  ,i 
1  I  iiiijiiili'i'i/i'd  d.il.i  ,11  i|iiiMtiMii  s\  si  I'll  I  v\  il  I  hi' 
pim  I'Ifd  1,1  iiif.iMiri'  ,iiid  11 'I  I  in  I  thf  nut  puis 
lit  thf  I  .ilnrimi'tfr  ,iiid  thf  llifrmm  niiplfs 
rhf  ii,il,i  ,11  i|iiisitiiiii  svsti'iii  must  hf  i  .ip.ihir 
of  ri'i  111  dnig  thf  1  .ilMriiiiftf  1  nut  pi  it  f  \  fr\ 
sfi  mid 

(10)   I'lniniii  llr\  II  f    .\  sti  ipw.iti  li  m  iitlifi 
di'\  II  f .  ,11  I  ur.itf  III  '1  sfi  I  Mill  hiiiir.  w  1 II  til- 
|iriiv  idf  d  111  iiif.isiirf  thf  1 1 II  If  lit  applii  .ilimi 
III  thf  piliil  liuriif r  tlanif . 

((  )  I  rst  Sfifiiiiifm 

I  1 )  .Spi'i  luif  II  I'lf  par.iiii  111    A  iiiniiminii  nt 
three  test  spi'i  niifus  will  !if  pri'paifil  ,iiiil 
tfstfd 

(21  (!o  list  nil  timi    (  iit  ,i  pu'i  i-  i  li  i  nif 
material  su(  h  as  ln.mi  or  tihfrgl.iss    li 
fiberglass  is  iisfd.  i  iit  thf  malf  n.il  4  I '  .■  ( t '  1 1 
iiu  hfs  long  ( lOM.iinm)  ( tti  .linm)  h\   12' 
ini  hes  (iO')  Imnil  wide   If  using  fnam.  i  ut 
tfif  matfnal  4  1".  ini  lifs  (  lO.t'lmml  h\   1  1 
mi  hes  widf  (27')mml  h\  1'     iiii  lies  I  )H  1  mm  I 


liigh   Cut  a  piei  f  of  film  i  ine r  m.itfrial  fif 
iisfii)  l.irgf  fiimigh  til  I  iivfr  thf  i  nff  m.itfrial 
l!  IS  piTiiiissihli'  til  si.iplf  thf  him  I  ii\fr  it 
thf  finis   ,ts  thf\  ,i!"f  nut  fvposfd  tu  thf 
r.idiaii'  hfiit  siiiiri  f    .\  [iifi  f  or  pifi  fs  nt  an 
niiirg.inii    niiTl  iii.itfrial  sm  h  ,is  K.mw  i  lo/. '^' 
or  Maniiiti  '^'  hn.ird  ma\  hf  plai  fd  ni  thf 
hottiiiii  u!  thf  shdiiig  pl.ittiirm  hnldfr  it  the 
s.implf  IS  lint  thn  k  fiioiigh  to  hf  lf\f|  witli 
ihf  tii(i  nt  thf  sliding  platform    Tlie  spei  imeii 
lliK  kni'ss  must  hf  III  thf  same  thii  kness  as 
uist.illf il  111  ttif  airplaiif 

id)  .S/)fi  /;iif;i  lAinilitiuiiini;    Fhf  spfi  niifiis 
Will  hf  I  midilimifd  ,il  '(I  •.')   K  (2  I   t2  C)  and 
'i"i"i,  •  II)",.  re  lain  f  till  mi  ill  IN  tnr  ,i  minimum 
nt  24  hnurs  prn  ir  In  tf  simg 

(f )  tjililinilion 

I  1 )  Witfi  thf  sliding  platform  nut  of  the 
I  h,imher.  install  the  rail  fixture   Cush  the 
platform  bai  k  inlii  the  i  haniber.  install  the 
I  aloriniftfr  (in  its  housing  I.  and  mnvc  the 
1  aloriniftfr  to  thf  "/.fro"  position  (figurf  .51 
( ^losf  tfif  hi  It  t  mil  door  loi  a  ted  fie  low  thf 


sliding  platform.  Tlie  i  f  nierline  of  the 

1  alnrimeter  is  1 '  m  iiuhes  |4timm)  from  the 

f  lid  I  if  tlie  sliding  platform   This  will  he  the 

/frn  position.  Thf  distani  f  from  the  (  enter 
of  thf  V  alnrimftfr  to  the  radiant  panel  surfai  e 
at  this  point  is  7  5  ini  hes  ±'  «  (191  mm  ±  fl 

(il  I'rior  to  igniting  the  radiant  panel, 
f  iisuri'  that  the  (.alorimeter  fa(  e  is  <  lean  and 
that  there  is  water  running  through  the 
I  alorimeter 

|21  Ignite  thf  paiifl.  .Ad|ust  the  fuehair 
mixture  to  ai  hieve  15  BTl's/ft-    -  se(  ond 
to  025  BTls  ft-       se(  (ind  (1.9  VVatts/(.m- 
M)  ()25  Watts  i  ni-'l  at  the  "zero"  position 
.Mlow  the  unit  to  real  li  steady  state  (this  ma\ 
take  up  to  1  hour)    The  pilot  burner  is  off 
during  this  time  The  temperature  as 
measured  bv  th,'  thermo( ouple  i  losest  to  the 
panel  (forward)  is  approximatelv  1100  K 
(bOO  '(;)  The  temperatures  rei  orded  b\ 
thermocouples  2  and  3  (  thermocouple  3 
lo(  ated  m  chimnevl  are  approxiniateh  430  K 
(230  CI  and  300  F(  135^0.  respectively 
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Figure  5  Calorimeter  Rail 
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(3)  After  steady-state  conditions  have       and  record  the  heat  flux.  Allow  a  least  10  positions.  (Figure  6  depicts  a 

been  reached,  move  the  calorimeter  2  minimum  of  30  seconds  at  each  position     calibration  profile.) 

inches  (51  mm)  from  the  "zero"  position     for  the  calorimeter  to  stabilize.  Record  at 


o 

Figure  6:  Heat  Flux  Calibration 
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(4)  It  is  not  necessary  to  run  a  hill  heat 
flu-x  calibration  (minimum  of  10 
positions)  each  time  the  chamber  is 
powered  on.  It  is  required  that  a  heat 
flux  measurement  be  taken  at  the  "zero" 
position  at  the  start  of  the  test  period 
{e.g..  each  morning)  to  ensure  that  the 
1.5  BTU/ft-  -second  (1.9  \Vatts/cm=) 
requirement  be  met.  A  full  calibration 
should  be  run  periodically 

(5)  Open  the  bottom  door,  pull  out  the 
sliding  platform,  and  remove  the 
calorimeter  and  rail  fixture. 

( f)  Test  Proced u re 

(1)  Ignite  the  pilot  burner.  Ensure  that 
it  is  at  least  2  inches  (51mm)  above  the 
top  of  the  platform.  The  burner  must  not 
contact  the  specimen  until  the  test 
begins. 


(2)  Place  the  test  specimen  in  the 
sliding  platform  holder.  Ensure  that  the 
test  sample  surface  is  level  with  the  top 
of  the  platform.  At  "zero"  point,  the 
specimen  surface  is  7^  2  inches  +/-''  h 
(191mm  4-/-3)  below  the  radiant  panel. 

(3)  With  film/fiberglass  assemblies,  it 
may  be  necessary  to  puncture  small 
holes  in  the  film  cover  to  purge  any  air 
inside.  This  allows  the  operator  to 
maintain  the  proper  test  specimen 
position  (level  with  the  top  of  the 
platform).  The  holes  should  be  made  in 
the  sides  and/or  the  corners  of  the  test 
specimen  using  a  needle-like  tool. 

(4l  Place  the  retaining  frame  and  the 
securing  frame  over  the  test  specimen. 

(5)  A  small  mark  should  be  placed  on 
the  "zero"  point. 


(6)  Immediately  push  the  sliding 
platform  into  the  chamber  and  close  the 
bottom  door. 

(7)  Bring  the  pilot  burner  flame  into 
contact  with  the  center  of  the  specimen 
such  that  the  center  line  of  the  flame 
impinges  on  the  "zero"  point  and 
simultaneously  start  the  timer.  The 
burner  flame  impinges  the  sample  al  an 
angle  of  approximatelv  20  degrees  with 
the  horizontal  (front  of  the  sliding 
platform). 

(8)  Leave  the  burner  in  position  for  15 
seconds  and  then  remove  to  a  position 
at  least  2  inches  (51mm)  above  the 
specimen. 

(g)  Report. 

(1)  Identify-  and  describe  the  specimen 
being  tested. 
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(2)  Report  anv  shnnkaj^c  or  nioiting  of      than  2  inches  (50  Hnim)  along  the 


the  test  specimen 

(3)  Report  the  Burn  len^^th 

(4)  Report  Extniguishing  Tunc 
(h)  Requirements 

(1)  During  burner  applicition.  no 
flaming  is  allowed  to  propagate  more 


sample  (to  the  left  in  figure  1)  of  the 
centerline  of  the  flame 

(2)  There  shall  he  no  flaming  of  the 
test  sample  after  pilot  burner  removal 


Issurci  III  Kinitun.  Washington,  on  May  19, 

^000 

John  J.  Hickey, 

A/nnayrr,  Transpurt  Airplani'  Pirt'i  tcratt'. 
Aircraft  I'.i'rtification  Senu  c 
il-K  I)o<    ()()-]  tlSO  Filed  ')-2S-()().  H  4"i  ,im| 
BILUNG  CODE  4810-13-P 
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May  26,  2000 
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DEPARTMENT  OF  JUSTICE 
Buraau  of  Prisons 

28  CFR  Part  522 

[BOP-1092-F] 
RIN1120-AA87 

Civil  Contempt  of  Court  Commitments 

AGENCY:  Bureau  of  Prisons.  Justice 
ACTION:  Final  rule. 


summary:  In  this  document,  the  Bureau 
of  Prisons  is  amending  its  regulations  on 
civil  contempt  of  court  commitments  to 
note  the  statutory  distinction  between 
the  order  of  service  of  a  sentence  for 
offenses  committed  before  November  1 . 
1987.  and  those  committed  on  or  after 
November  1,  1987.  This  amendment 
merely  describes  the  various 
dispositions  of  the  court  under  the 
appropriate  statutes  and  is  intended  to 
be  informational  in  nature. 
EFFECTIVE  DATE:  June  26.  2000 
AOfMESSES:  Rules  Unit.  Office  of 
General  Counsel.  Bureau  of  Prisons, 
HOLC  Room  754.  320  First  Street,  NW  . 
Washington,  DC  20534 

FOR  FURTHER  INFORMATION  CONTACT:  Roy 
Nanovic,  Office  of  General  Counsel. 
Bureau  of  Prisons,  phone  (202)  514- 
6655 

SUPPLEMENTARY  INFORMATION:  The 
Bureau  of  Prisons  Is  amending  its 
regulations  on  Civil  Contempt  of  Court 
Commitments  (28  CFR  part  522,  subpart 
B).  A  final  rule  on  this  subject  was 
published  in  the  Federal  Register  on 
June  29.  1979  (44  FR  38244).  and  was 
amended  April  6.  1994  (59  FR  1M06) 

Current  provisions  on  civil  contempt 
of  court  commitments  in  «»522  11 
describe  a  court's  discretion  pertaining 
to  offenses  committed  before  November 
1.  1987.  Section  522.11  (d)  and  (e)  are 
being  revised  to  reflect  a  court's 
discretion  pertaining  to  offenses 
committed  on  or  after  November  1 . 
1987.  More  specifically,  federal  criminal 
sentences  of  imprisonment  might  not 
commence  immediately  upon  being 
imposed  for  several  reasons  For 
example,  the  defendant  may  be  granted 
bail  pending  appeal,  or  the  sentencing 
court  may  order  the  defendant  to  self- 
surrender  at  a  later  scheduled  date. 
Consequently.  §522. 11(d)  is  revised  to 
apply  in  those  situations  where  a  person 
receives  a  federal  sentence  of 
imprisonment  and,  prior  to  commencing 
service  of  the  sentence,  is  the  subject  of 
a  civil  contempt  commitment  order  In 
such  circumstances,  the  rule  indicates 
credit  toward  service  of  the  criminal 
sentence  is  delayed  or  suspended  for  the 


duration  of  the  contempt  commiffnent. 
unless  the  committing  judge  orders 
otherwise.  The  rule  still  applies  to  those 
defendants  serving  criminal  sentences 
of  imprisonment  who  subsequently 
become  the  subject  of  a  civil  contempt 
commitment  order 

Pursuant  to  federal  caselaw  decisions, 
multiple  federal  .sentences  of 
imprisonment  imposed  pursuant  to  18 
U.S.C.  Chapter  227,  as  applicable  to 
offenses  committed  before  November  1 , 
1987,  are  presumed  to  run  concurrently 
unless  ordered  to  run  consecutively  by 
the  sentencing  judge.  To  the  contrary,  as 
applied  to  offenses  committed  on  or 
after  November  1,  1987,  18  U.S.C.  3584 
requires  that  multiple  federal  sentences 
of  imprisonment  imposed  at  different 
times  run  consecutively  unless  ordered 
to  run  concurrently  by  the  sentencing 
judge  or  statutory  directive.  Revised 
§522  11  (e)(1)  and  (2)  reflect  these 
differences  in  cases  where  a  civil 
contempt  commitment  order  is  in  effect 
and  a  criminal  sentence  of 
imprisonment  is  subsequently  imposed 
In  the  case  of  a  criminal  sentence  of 
imprisonment  imposed  pursuant  to  18 
U.S.C.  Chapter  227.  as  applicable  to 
offenses  committed  before  November  1, 
1987,  the  criminal  sentence  runs 
concurrently  with  the  commitment 
order  unless  the  sentencing  judge  orders 
otherwise.  In  the  case  of  a  criminal 
sentence  of  imprisonment  imposed 
pursuant  to  18  U  S.C  Chapter  227,  as 
applicable  to  offenses  committed  on  or 
after  November  1.  1987,  the  criminal 
sentence  runs  consecutively  to  the 
commitment  order  unless  the 
sentencing  judge  orders  otherwise. 

Because  this  amendment  merely 
describes  the  various  dispositions  of  the 
court  under  the  appropriate  statute,  the 
Bureau  finds  good  cause  for  exempting 
the  provisions  of  the  Administrative 
Procedure  Act  (5  U.S.C.  553)  requiring 
notice  of  proposed  rulemaking,  the 
opportunity  for  public  comment,  and 
delay  in  effective  date.  Members  of  the 
public  may  submit  comments 
c;oncerning  this  rule  bv  writing  to  the 
previf)usly  cited  address  These 
comments  will  be  considered  but  will 
receive  no  response  in  the  Federal 
Register. 

Executive  Order  12866 

This  rule  falls  within  a  category  of 
actions  that  the  Office  of  Management 
and  Budget  (OMB)  has  determined  not 
to  constitute  "significant  regulatory 
actions  "  under  section  3(f)  of  Executive 
Order  12866  and.  accordingly,  it  was 
not  reviewed  by  OMB. 


Executive  Order  13132 

This  regulation  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  13132, 
it  is  determined  that  this  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Regulatory  Flexibility  Act 

The  Director  of  the  Bureau  of  Prisons, 
in  accordance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605(b)).  has 
reviewed  this  regulation  and  by 
approving  it  certifies  that  this  regulation 
will  not  have  a  significant  economic 
impact  upon  a  substantial  number  of 
small  entities  for  the  following  reasons: 
This  rule  pertains  to  the  correctional 
management  of  offenders  committed  to 
the  custody  of  the  Attorney  General  or 
the  Director  of  the  Bureau  of  Prisons, 
and  its  economic  impact  is  limited  to 
the  Bureau's  appropriated  funds. 

Unfunded  Mandates  Reform  Act  of 
1995 

This  rule  will  not  result  in  the 
expenditure  by  State,  local  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100,000,000  or  more 
in  any  one  year,  and  it  will  not 
significantly  or  uniquely  affect  small 
governments.  Therefore,  no  actions  were 
deemed  necessary  under  the  provisions 
of  the  Unfunded  Mandates  Reform  Act 
of  1995 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

This  rule  is  not  a  major  rule  as 
defined  by  §804  of  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996.  This  rule  will  not  result  in  an 
annual  effect  on  the  economy  of 
$100,000,000  or  more;  a  major  increase 
in  costs  or  prices:  or  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets. 

Plain  Language  instructions 

We  try  to  write  clearly.  If  you  can 
suggest  how  to  improve  the  clarity  of 
these  regulations,  call  or  write  Roy 
Nanovic.  Rules  Unit.  Office  of  General 
Counsel.  Bureau  of  Prisons.  320  First 
St.,  NW..  Washington.  DC  20534; 
telephone  (202)  514-6655. 
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List  of  Subiects  in  28  CFR  Part  522 

Prisoners. 

Kathleen  Hawk  Sawyer, 

Director,  Bureau  of  Prisons. 

Accordingly,  pursuant  to  the 
rulemaking  authority  vested  in  the 
Attorney  General  in  5  U.S.C.  552(a)  and 
delegated  to  the  Director.  Bureau  of 
Prisons  in  28  CFR  0.96(p).  part  522  in 
28  CFR.  chapter  V,  subchapter  B,  is 
amended  as  set  forth  below. 

SUBCHAPTER  B— INMATE  ADMISSION, 
CLASSIRCATION,  AND  TRANSFER 

PART  522— ADMISSION  TO 
INSTTTUTION 

1.  The  authority  citation  for  28  CFR 
part  522  continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  18  U.S.C.  3621. 
3622,  3624.  4001,  4042,  4081.  4082  (Repealed 
in  part  as  to  offenses  committed  on  or  after 
November  1,  1987),  4161^166  (Repealed  in 
part  as  to  offenses  committed  on  or  after 
November  1.  1987).  5006-5024  (Repealed 
October  12,  1984  as  to  offenses  committed 
after  that  date),  5039;  28  U.S.C.  509,  510;  28 
CFR  0.95-0.99. 

2.  In  §522.11,  paragraphs  (d)  and  (e) 
are  revised  to  read  as  follows: 

§522.11    Procedures. 

***** 

(d)  If  a  federal  criminal  sentence  of 
imprisonment  (including  a  Narcotic 
Addict  Rehabilitation  Act  or  Youth 
Corrections  Act  conumitment)  exists 
when  a  civil  contempt  commitment  is 
ordered,  credit  towards  service  of  the 
criminal  sentence  is  delayed  or 
suspended  for  the  duration  of  the 
contempt  commitment  unless  the 
committing  judge  orders  otherwise. 

(e)(1)  If  a  civil  contempt  commitment 
order  is  in  effect  when  a  criminal 
sentence  of  imprisonment  is  imposed 
under  18  U.S.C.  Chapter  227  (as 
applicable  to  offenses  committed  before 
November  1,  1987),  the  criminal 
sentence  runs  concurrently  with  the 
commitment  order  unless  the 
sentencing  judge  orders  otherwise. 

(2)  If  a  civil  contempt  commitment 
order  is  in  effect  when  a  criminal 
sentence  of  imprisonment  is  imposed 
under  18  U.S.C.  Chapter  227  (as 
applicable  to  offenses  committed  on  or 
after  November  1,  1987),  the  criminal 
sentence  runs  consecutively  to  the 
commitment  order  unless  the 
sentencing  judge  orders  otherwise. 
***** 

[FR  Doc.  00-13301  Filed  5-25-00;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 
Bureau  of  Prisons 

28  CFR  Part  543 

[BOP-109e-F] 

RiN1120-AA94 

Federal  Tort  Claims  Act 

AGENCY:  Bureau  of  Prisons,  Justice. 
action:  Final  rule. 

SUMMARY:  This  document  adopts  as  final 
the  proposed  rule  pertaining  to  the 
Federal  Tort  Claims  Act  in  accordance 
with  the  mandate  to  use  plain  language. 
The  amendment  is  intended  to  provide 
clearer  instructions  for  filing  and 
processing  a  claim  with  the  Bureau  for 
money  damages  for  personal  injury  or 
death  and/or  damage  to  or  loss  of 
property. 

EFFECTIVE  DATE:  Jime  26,  2000. 
ADDRESSES:  Rules  Unit,  Office  of 
General  Counsel,  Bureau  of  Prisons, 
HOLC  Room  754,  320  First  Street.  NW., 
Washington,  DC  20534. 
FOR  FURTHER  INFORMATION  CONTACT:  Roy 
Nanovic,  Office  of  General  Covmsel, 
Bureau  of  Prisons,  phone  (202)  514- 
6655. 

SUPPLEMENTARY  INFORMATION:  The 

Bureau  of  Prisons  is  revising  its 
regulations  in  28  CFR  543,  subpart  C.  on 
the  Federal  Tort  Claims  Act.  A  proposed 
rule  on  this  subject  was  published  in  the 
Federal  Register  on  June  14,  1999  (64 
FR  32172).  The  Bureau  received 
comment  from  three  respondents. 

One  commenter  filed  a  tort  claim 
alleging  that  the  proposed  rule  and 
various  other  Bureau  policies  were 
vague  and  unclear.  No  specifics, 
however,  were  provided  as  to  the 
proposed  tort  claim  procedures.  This 
commenter's  claim  is  being  processed  in 
accordance  with  the  existing  procedures 
for  tort  claims.  The  second  commenter 
stated  that  the  proposed  revision  was 
plain  and  concise.  This  commenter  also 
expressed  the  opinion  that  the  current 
procedures  were  cumbersome  and  slow. 
As  noted  above,  the  intent  of  the 
revision  is  to  provide  clearer 
instructions  for  filing  and  processing  a 
claim  with  the  Bureau  for  money 
damages  for  personal  injury  or  death 
and/or  damage  to  or  loss  of  property. 
The  Bureau  believes  that  revising  the 
procedures  for  clarity  will  also  serve  to 
help  expedite  the  process.  The  third 
commenter  was  seeking  guidance 
whether  to  submit  a  warranty  claim  or 
to  file  a  tort  claim  for  damaged  property. 
The  tort  claim  procedures  are  available 
for  use.  It  would  be  a  conflict  of  interest 


for  the  Bureau  to  advise  an  inmate  on 
the  question  of  using  the  tort  claim 
procedures  or  other  available  avenues  of 
redress  in  any  specific  instance. 
With  due  consideration  to  the 
comments  received,  the  Bureau  has 
determined  to  adopt  the  proposed  rule 
as  final.  In  adopting  the  proposed  rule 
as  final,  the  Bureau  is  amending 
proposed  §  543.32(d)  to  reflect  the  role 
of  the  Department  of  Justice's  Torts 
Branch  in  deciding  administrative 
claims  for  amounts  beyond  delegated 
settlement  authority.  Members  of  the 
public  may  submit  comments 
concerning  this  rule  by  writing  to  the 
previously  cited  address.  These 
comments  will  be  conside'red  but  will 
receive  no  response  in  the  Federal 
Register. 

Executive  Order  12866 

This  rule  falls  within  a  categon'  of 
actions  that  the  Office  of  Management 
and  Budget  (OMB)  has  determined  not 
to  constitute  "significant  regulatory 
actions"  under  section  3(f)  of  Executive 
Order  12866  and,  accordingly,  it  was 
not  reviewed  by  OMB. 

Executive  Order  13132 

This  regulation  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  13132. 
it  is  determined  that  this  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Regulatory  Flexibility  Act 

The  Director  of  the  Bvu^au  of  Prisons, 
in  accordance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605(b)).  has 
reviewed  this  regulation  and  by 
approving  it  certifies  that  this  regulation 
will  not  have  a  significant  economic 
impact  upon  a  substantial  number  of 
small  entities  for  the  following  reasons: 
This  rule  pertains  to  the  correctional 
management  of  offenders  committed  to 
the  custody  of  the  Attorney  General  or 
the  Director  of  the  Bureau  of  Prisons, 
and  its  economic  impact  is  limited  to 
the  Bureau's  appropriated  funds. 

Unfunded  Mandates  Reform  Act  of 
1995 

This  rule  will  not  result  in  the 
expenditure  by  State,  local  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100,000,000  or  more 
in  any  one  year,  and  it  will  not 
significantly  or  luiiquely  affect  small 
governments.  Therefore,  no  actions  were 
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deemed  nece.ssarv  uiidfr  thf  provi.sinns 
of  the  Unfunded  Mandato.s  Rpforni  Act 
of  1995, 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

Thi.s  rule  is  not  a  major  rule  as 
defined  bv  *!!  804  of  the  Small  Business 
Regulatorv'  Enforc:ement  Fairness  Act  of 
1996.  This  rule  will  not  result  in  an 
annual  effect  on  the  Bi:ont)my  of 
$100,000,000  or  more;  a  major  increase 
in  costs  or  prices;  or  significant  adverse 
effects  on  competition,  emplovment, 
investment,  productivity,  innovation,  or 
on  the  abilitv  of  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets. 

Plain  Language  Instructions 

We  trv  to  write  clearlv    if  you  can 
suggest  how  to  improve  the  claritv  of 
these  regulations,  call  or  write  Rov 
Nanovic  at  the  address  listed  above 

List  of  Subjects  in  28  CFR  Part  543 

Claims.  Prisoners. 
Kathleen  Hawk  Sawver, 

Acrordinglv.  pursuant  to  the 
rulemaking  authoritv  vested  in  the 
.Mtornev  tlenera!  in  5  T  S  C   .55J(al  and 
delegated  to  the  Direi  tor.  Bureau  of 
Prisons  in  2H  CFR  0  9H(o|,  part  5A.i  in 
subchapter  C  of  JH  CFR,  chapter  V  is 
amendetl  as  set  forth  below 

SUBCHAPTER  C— INSTITUTIONAL 
MANAGEMENT 

PART  543— LEGAL  MATTERS 

1  The  authont\  c  itatnui  for  2H  (  :FR 
part  .54, <  continues  to  read  as  follows 

Authority;")'    .s  C    Ull     in  I    S(,    (hj  l 
m^Z,  ,i»i^4    411(11    4II4J    4IIH1   ,K.'|.im!.mI  ;n 
part  ,is  1. 1  ii!ti'[)scs  !  iiiiumllr.i  on  ur  .iller 
N(i\eintifrl     I'lH"!    ')(l(lt.    'ill.:.J  l  Ki-pe.iif.l 
(  )i  liiher  !Z,   l'IH4  ,is  n^  ott.^iis.'s     niiiiiiilt.'.  i 
.ifttT  tti.it  i|,i|.'!     Ml  M    :H  I     ^  I      ",ll'(    ',1(1 
1  !4t){ln    Jh"  1     HO,  ^H  i   i  K  II  '1.    II  'I'l    II   I  -J 
14   111 

2  Subpart  C  is  rev  ised  to  read  as 
follows; 

Subpart  C— Federal  Tort  Claims  Act 

S.M 

54  t    III      I'ui  piisr  ,111,1  M  ope. 

54;i  ,( 1      !■  liiiii;  ,1  .  I.imi 

54.)   !2      t'ri'i  r-,siiik;  111.'  .  \.u:n 

Subpart  C— Federal  Tort  Claims  Act 

§543.30     Purpose  and  scope. 

Pursuant  to  the  I'ederal  I'ort  (Claims 
Act,  a  (  laini  for  mone\-  dain.iges  for 
personal  iii|iir\  or  de.ith  ami  or  (iainai.;e 
to  (jr  loss  nt  propertv  must  he  tiled 
against  the  I'nited  States  hv  the  in|ured 


party  with  the  appropriate  Federal 
agency  for  administrative  action 
(ieneral  provisions  for  processing 
administrative  claims  under  the  Federal 
Tort  Claims  Act  are  contained  in  28  CFR 
part  14.  The  provisions  in  this  subpart 
describe  the  procedures  to  follow  when 
filing  an  administrative  tort  claim  with 
the  Bureau  of  Prisons 

§543.31     ■^i!l-.g  a  claim. 

(a)  Who  may  file  a  claim?  You  may 
file  a  claim  if  you  are  the  injured  person 
or  the  owner  of  the  damaged  or  lost 
property.  A  person  acting  on  your  behalf 
as  ail  agent,  e.xecutor.  administrator, 
parent,  guardian,  or  other  representative 
may  file  a  claim  for  you  if  the  person 
provides  a  written  statement  signed  by 
you  giving  that  person  permission  to  act 
for  you.  A  representative  may  also  file 

a  claim  for  wrongful  death.  If  you  hire 
a  lawyer  or  authorize  a  representative  to 
act  on  your  behalf,  the  agency  will 
correspond  only  with  that 
representative,  and  will  not  continue  to 
correspond  with  you 

(b)  Where  do  I  obtain  a  form  for  fiUng 
a  ( laim'  You  may  obtain  a  form  from 
staff  in  the  Central  Office.  Regional 
Offices,  Bureau  institutions,  or  staff 
training  centers 

(c)  Where  do  I  file  the  claim'  You  may 
either  mail  or  deliver  the  claim  to  the 
regional  offi(  e  in  the  region  where  the 
claim  oc(  urred   If  the  loss  (jr  injury 

o(  curred  in  a  specific  regional  office  or 
within  the  geographical  boundaries  of 
the  region,  you  may  either  mail  or 
deliver  the  claim  to  that  regional  office 
If  the  loss  or  injury  occurred  in  the 
Central  Office,  you  ma\'  either  mail  or 
(leluer  the  claim  to  the  Office  of 
(.eneral  (Counsel,  ('entral  Office   If  the 
loss  or  injury  ociurred  in  one  of  the 
training  (enters,  vou  may  either  mail  or 
deliver  the  claim  to  the  Associate 
Ceneral  Counsel,  Federal  Law 
Fnforc.eiiient  Training  Center   28  CFR 
part  5():i  lists  Bureau  institutions  by 
region  and  also  <  ontains  the  adcfresses 
of  the  (  J'ntral  Office,  regional  offi(  es 
.111(1  training  centers 

§  543.32     Processing  the  claim. 

la  I  Will  I  receive  un  ackntinledsiment 
letter'  \'es    If  you  ha\e  [irov  ided  all 
necessary  intorniation  to  proc:ess  your 
(  l.uni  (suc;h  as  time,  date,  and  plate 
where  the  inc  ident  o<(  urred.  and  a 
s()ec  die  sum  of  money  you  are 
recjuesting  as  damages),  you  will  receive 
ail  ac  knowledgment  lettt^r  indicating  the 
liling  date  and  a  claim  number  The 
tiling  date  is  the  date  your  claim  was 
first  rec  eived  by  either  the  Department 
of  justice  or  tin  office  of  the  Bureau  of 
Prisons   \'iiu  should  refer  to  your  c:laim 
number  in  all  further  c;orres[jondenc;es 


with  the  agency  Additionally,  you  must 
inform  the  agency  of  any  changes  in 
your  address   If  you  fail  to  provide  all 
necessary  information,  your  claim  will 
be  rejected  and  returned  to  you 
requesting  supplemental  information. 

fb)  Will  I  be  notified  if  my  claim  is 
transferred?  Yes.  If  your  claim  is 
improperly  filed,  you  will  be  notified  by 
the  responsible  office  that  your  claim 
was  transferred  to  another  regional 
office,  the  Central  Office,  a  training 
center,  or  another  agency. 

(c)  Will  an  investigation  be 
conducted^  Yes.  The  regional  office 
ordinarily  refers  the  claim  to  the 
appropriate  institution  or  office  for 
investigation.  You  may  also  be  required 
to  provide  additional  information 
during  the  investigation.  Your  failure  to 
respond  within  a  reasonable  time  may 
result  in  the  rejection  or  denial  of  the 
claim. 

(d)  Who  will  decide  my  administrative 
claim?  The  Regional  Counsel  or  his  or 
her  designee  reviews  the  investigation 
and  the  supporting  evidence  and 
renders  a  decision  of  all  claims  properly 
filed  in  the  regional  office  and  within 
regional  settlement  authority.  The 
Regional  Counsel  has  limited  settlement 
authority  (up  to  an  amount  established 
by  the  Director.  Bureau  of  Prisons). 
After  considering  the  merits  of  the 
claim,  the  Regional  C^ounsel  may  deny 
or  propose  a  settlement  of  the  claim. 
The  General  Counsel  will  investigate 
and  propose  settlement  for  all  claims 
properly  filed  in  the  Central  Office  in 

ac  ccirdance  with  delegated  settlement 
authorit\.  If  the  proposed  settlement 
exc  eeds  the  General  f^ounsel's  authority, 
the  Cieneral  Counsel  will  seek  approval 
from  the  appropriate  Department  of 
lustic:e  officers. 

(f>)  Will  my  claim  be  reviewed  bv  or 
referred  to  the  Central  Office'  If  the 
Regional  Counsel  recommends  a 
proposed  settlement  in  excess  of  the 
settlement  authority   the  claim  will  be 
forwarded,  with  a  recommendation,  to 
the  Office  of  General  Counsel.  Central 
Offii:e  for  their  review 

(f)  Will  appreciation  or  depreciation 
he  considered'  Yes.  Staff  will  consider 
appreciation  or  depreciation  of  lost  or 
damaged  property  in  settling  a  claim. 

(g)  If  my  claim  is  denied  or  I  am 
dissatisfied  with  a  settlement  offer,  what 
are  my  options''  If  your  claim  is  denied 
or  you  are  dissatisfied  with  a  settlement 
offer,  you  may  request,  in  writing,  that 
the  Bureau  of  Prisons  reconsider  your 
claim  in  the  administrative  stage   'You 
should  include  additional  evidence  of 
injury  or  loss  to  support  your  request  for 
reconsideration.  If  you  are  dissatisfied 
with  the  final  agency  action,  you  may 
file  suit  in  an  appropriate  IJ.S  District 
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Court  as  no  further  administrative 
action  is  available. 

(h)  What  if  I  accept  a  settlement  of  my 
claim?  If  you  accept  a  settlement,  you 
give  up  your  right  to  bring  a  lawsuit 
against  the  United  States  or  against  any 
employee  of  the  government  whose 


action  or  lack  of  action  gave  rise  to  your 
claim, 

(i)  How  long  will  it  take  to  get  a 
response?  Generally,  you  will  receive  a 
decision  regarding  your  claim  within  six 
months  of  when  you  properly  file  the 
claim.  If  you  have  not  received  a  letter 
either  proposing  a  settlement  or  denying 


your  claim  within  six  months  after  the 
date  your  claim  was  filed,  you  may 
assume  your  claim  is  denied.  You  may 
proceed  to  file  a  lawsuit  in  the 
appropriate  U.S.  District  Court, 

IFR  Doc,  00-13300  Filed  5-25-00;  8:45  amj 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFRPart91 

National  Parks  Air  Tour  Management 

AGENCY:  Ft'dcral  Aviation 

Administration  (F"AA).  DOT 

ACTION:  N'oticf  (it  statiiforv  rt'tiuirt'incnt. 

SUMMARY:  Thf  F'AA  puhlishes  this 
document  to  inform  conuiuTci.il  air  tour 
o[)erators  of  rect^nt  legislation  tfi.it 
affects  them.  The  National  Parks  Air 
Tour  Manaj^ement  act  of  20()(),  part  of 
F'iit)li(:  Law  lOfi-lHl,  was  signed  into 
law  on  April  ,S,  2000   The  Act  re(iuires 
operators  who  conduct  commercial  air 
tours  under  Part  42  over  national  parks, 
trihal  lands  within  such  parks,  or  trihal 
lands  ahutting  such  parks  to  appl\-  to 
the  FAA  to  ohtam  a  certificate  under 
Fart  119,  I'art  121,  or  Part  i:i,5to 
continue  these  commen  iai  air  tour 
operators   Kxcluded  from  this  law  are 
parks  in  Alaska  and  (Jrand  (lanvon 
national  Park  and  Kockv  Mountain 
National  Park   The  P-'.'\A  [lulilishes  this 
document  to  assist  commen  lal  air  tour 
operators,  who  conduct  some  air  torus 
under  Part  91,  in  meeting  the 
requirements  of  the  puf)li(   law 
DATES:  Bv  lulv  .S,  2000,  commercial  air 
tour  operators  conducting  air  tours  over 
national  parks  or  tribal  lands  under  F'art 
91  must  appiv  to  the  FAA  for 
certification  as  an  air  carrier  or 
commeriial  oper.itor  under  Part  1 19 
unless  e.xcepted 
ADDRESSES:  Part  92  operators 
ccmducting  commercial  air  tours  must 
appIv  for  certihcation  to  the  Flight 
.Standards  District  Office  (F-\SD1  which  is 
located  in  the  geographic  area  of  the 
operator's  principal  business  office 
FOR  FURTHER  INFORMATION  CONTACT: 
Howard  Nesbitt.  Flight  Standards 
.ServK  e  (AF-S-200),  Federal  Aviation 
Administration,  .Seventh  and  Marvland 
.Streets,  SW.  Washington.  DC  20.'')91, 
Telephone:  (202)  49.(-49Hl    Readers 
who  wish  more  iiitormation  on  national 
park  unit  should  visit  the  Nritional  I'ark 
Servii  e's  web  .it  httfi     /i/)s  ytn    nr  i  .til 
FFowie  Thompson,  National  F'ark 
ServH  e  at  (  lO.t)  9t,9-  24til 
SUPPLEMENTARY  INFORMATION: 

Background 

There  are  (  urrentlv   !79  units  of  the 
National  F'ark  Svstfm  in  the  I  nited 


States  The  National  F'ark  System  is 
defined  as  anv  area  of  lan(i  and  wafer 
administered  bv  the  Secretary  of  tFie 
Interior  through  the  National  F'ark 
Service  for  park,  monument,  historic, 
parkway,  recreational,  or  other 
[)urposes    For  purposes  of  the  National 
Parks  Air  Tour  Managemtmt  Act  of 
2000,  the  term   "national  park"  includes 
all  of  these  tvpes.  but  does  not  int;lude 
other  lands  under  National  Park  Servic  e 
control  that  are  not  specificallv 
designated  as  units  of  the  National  Park 
.Svstem 

In  Mav  1997  the  Secretaries  of  Interior 
and  Transportation  established  the 
National  Parks  0\erflights  Working 
CJroup  (N'POWti)  to  "define  the  process 
to  reduce  or  prev(;nt  the  adverse  effects 
of  ( ommercial  sightseeing  flight  over 
units  of  the  national  park  svstem  "  The 
NPOWC  met  fr(mi  Mav  1997  until 
November  1997  and  produced  a 
recommendation  for  rulemaking  for  the 
FAA  and  National  Park  Ser\ice  (NPS)  to 
use  in  drafting  a  proposed  regulation. 

,Subse(]uentlv,  the  Clongress  accepted 
the  recommeniiation  that  it  enact 
legislation  based  on  the  NPOWCJ's 
consensus  product   The  legislation 
retjuires  that  the  two  agencies  work  in 
a  cooperative  effort  to  protect  the  parks 

Operators  Conducting  Commercial  Air 
Tour  Operation  Under  Part  91 

Public  F,aw  106-181,  commonly 
known  as  the  FAA  Reauthorization  Act, 
was  signed  into  law  on  April  5.  2000 
Section  80.3(a)  of  the  FAA 
Reauthorization  Act  added  .Set  tion 
40128  to  Title  49  of  the  Imited  States 
Ciode   Section  40128(a)(4)  of  Title  49  of 
the  I'  S  (iode  retjuires  that  air  tour 
operators  conducting  air  tour  operations 
under  Part  91  (14  CFR  Part  91)  apply  for 
operating  authoritv  under  Parts  119. 
121,  or  i:)5  (14  C:FR  Parts  119,  121,  i:i5) 
within  90  davs  after  date  of  ena(  tment 
FFowever,  paragraph  (a)(,'i)  allows 
(  iimmert  lal  air  tour  operators  to 
(  ontinue  opt^rating  over  parks  untfer 
F'.irk  91  if  su(  h  activitv  is  permitted 
under  F'art  1  19,  the  operator  secures  a 
letter  of  agreement  from  the 
.Xdministrator  and  tFie  nation.il  [lark 
superinteiuient  for  that  partii  ular  jiark 
and  the  total  numlier  of  o[)erations 
under  tfiis  ex(  e[)ti(in  is  limited  t(j  not 
more  than  S  flights  in  anv  :)0-dav 
period    Note  th.it  this  ext  eption  limits 
the  "total  numtier  of  operations  *    *    *  to 
not  more  tFian  "i  flights  iii  an\  .<0-da\ 


period  over  a  particular  park".  Since 
«?  119.1(e)(2)  of  Title  14  of  the  Code  of 
Federal  Regulations,  which  allows 
sightseeing  flights  within  a  25-mile 
radius  of  an  airport  to  be  conducted 
under  Part  91.  is  still  in  effect,  it  would 
apply  to  these  operators.  Operators  will 
Fie  allowed  to  continue  to  operate  over 
parks  and  tribal  lands  if  the  ccmditions 
of  49  use.  Section  40128(a)(3)  are  met. 
(Commercial  air  tour  operators  who 
conduct  air  tour  flights  under  Part  91 
must  appIv  for  certification  under  Part 
1  19.  121,  or  135  unless  they  wish  to 
continue  to  operate  in  compliance  with 
requirements  of  (a)(3). 

The  FAA  understands  that  an 
operator  will  not  be  able  to  obtain  a 
certificate  in  90  days  Operators  should 
contati  their  local  FSDO  for  information 
on  certification  as  an  air  carrier  or 
commercial  operator,  in  addition  to 
applying  for  a  letter  of  agreement  to 
operate  in  the  interim.  Application  mav 
be  initiated  bv  phone  or  facsimile. 

Next  Actions 

The  FAA  realizes  that  additional 
regulations  will  be  needed  to  establish 
the  altitude  bv  which  a  commercial  air 
tour  operaticm  will  be  defined.  (See  49 
U.S.C  40128(n(4)(A).)  Additional 
rulemaking  will  be  necessary  to 
establish  the  competitive  bidding 
process  for  limited  capacity  parks,  (See 
49l!.S,C.  t)  401 28(a)(1)(B).)  Congress 
required  the  Administrator,  in 
cooperatiim  with  the  Director  of  the 
NPS,  to  consider  several  factors  in 
making  selections  under  a  competitive 
bidding  process,  including  quiet 
technology  issues 

Additional  rulemaking  will  also 
address  interim  operating  authority  for 
commercial  air  tour  operators 
condur:ting  air  tour  operations  under 
Part  121  or  Part  135 

Because  Public;  Law  106-181  is  now 
in  effect,  the  FAA  intends  to  issue  a 
notice  of  proposeci  rulemaking  to 
propose  the  minimum  altitude  which 
would  complete  the  statutory  definition 
of  a  "c:ommer(  iaI  air  tour  operation 
See  49  I'  S C   Section  40128(f)(4)(A)(i) 

Issii'ii  111  Wrtshmgtdii,  IK    1)11  Mrt\   11, 
Jitlll) 

I..  Nicholas  l.ai  pv, 

Ihifi  till .  Fliiiht  Stiindiirih  Smirr 

jKK  DiK    ()l)-l  Ht.H  lilcil  ■)-^4-<H;.  lU.'iHanil 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  STN  50-528,  Bin  50-529,  and 
STN  50-530] 

Arizona  Public  S«rvica  Company,  et 
al.;  Palo  Varde  Nuclear  Ganarating 
Station,  Unlta  1,  2,  and  3;  Notica  of 
ConakJaration  of  Approval  of 
Application  Regarding  Propoaad 
Corporate  Raatructurlng  of  Public 
Service  Company  of  New  Mexico  and 
Conforming  Amendments,  arKl 
Opportunity  for  a  Hearing 

Th»'  1!  S   Nuclt'ar  Remilatorv 
(lommi.s.sion  (the  ('oninii.s.sion)  i.s 
cim.sKierinii;  the  i.ssiianct-  of  an  order 
under  10  CFR  50.80  approving  the 
indirect  tran.sfer  of  Facility  Operating 
License.s  Nos   NFF-41,  NPF-51,  and 
NPF-74  for  the  Palo  Verde  Nuclear 
Cleneratin^  Station  (F'alo  Verde),  I'nit.s  1, 
2,  and  A.  respectively,  to  the  extent  held 
hy  Puhlic  ServK;e  Company  of  New 
Mexico  (PNM),  one  of  seven  )oinf 
owners  or  lessw^s  of  Palo  Verde  The 
indirect  transfers  would  occur  in 
connection  with  a  proposed  corporate 
restructuring  of  PNM    The  C.omniission 
is  also  considering  approving 
conforming  license  amendments  to 
reflect  the  proposed  renaming  of  PNM. 
which  is  part  of  tht;  restructuring  plan 
for  PNM   The  facility  is  located  in 
Maricopa  (iounty.  Arizona 

According  to  an  applic:ation  filed  hy 
PNM  dated  March  3.  2000,  the  proposed 
indirect  transfers  of  the  Palo  Vt^rde 
licenses  as  held  hy  PNM  would  ho  to  a 
newly  created  holding  company, 
Manzano  (Corporation  (Manzano) 
Manzano,  which  presently  exists  as  a 
subsidiary  of  PNM.  was  formed  to 
eventually  hecome  the  holding  company 
for  PNM  to  implement  the  public:  utility 
restructuring  requirements  of  the  New 
Mexico  Electric  Utility  Industry 
Restructuring  Act  of  199*1  The  proposed 
restructuring  of  PNM  encompasses  the 
formation  of  Manzano  as  a  holding 
company,  the  transfer  by  PNM  of  its 
electric  and  gas  transmission  and 
distribution  businesses  to  an  affiliated 
company  (with  PNM  and  such  affiliated 
company  being  under  common  control 
by  Manzano).  and  a  change  in  PNM's 
name  to  Manzano  Fnergy  (lorporatioii 
(Manzano  Energy). 

Arizona  Public  .Servu  e  (iompany.  the 
sole  licensed  operator  of  the  facility, 
would  remain  as  the  m.inagiiig  agent  for 
the  |oint  owners  or  lessees  of  the  facility 
and  would  continue  to  have  exclusue 
responsibility  for  the  m.inagement. 
operation,  and  maintenance  of  Palo 
Verde   The  <ippli(  atinn  does  not  propose 
a  change  in  the  rights,  obligations,  or 
interests  of  the  other  licensees  of  Palo 


Verde  In  addition,  no  physical  changes 
to  Palo  Verde  or  operational  changes  are 
being  proposed. 

By  letter  dated  April  26.  2000, 
Arizona  Public  ,Servic;e  Company 
submitted  the  asstxjiated  conforming 
amendments  re<}uest  The  proposed 
amendments  would  reflect  the  change 
in  the  name  of  Public  Service  Company 
of  New  Mexico  to  Manzano  Energy 
Corp)oration  in  the  licenses. 

Pursuant  to  10  CFR  50  80,  no  license, 
or  any  right  thereunder,  shall  be 
transferred,  directly  or  indirectly, 
through  transfer  of  control  of  the 
license,  unless  the  Commission  shall 
give  its  consent  in  writing.  The 
(Commission  will  approve  an 
application  for  the  indirect  transfer  of  a 
license  if  the  Commission  determines 
that  the  underlying  transaction  that  will 
effectuate  the  indirect  transfer  will  not 
affe<;t  the  qualifications  of  the  holder  of 
the  license,  and  that  the  transfer  is 
otherwise  consistent  with  applicable 
provisions  of  law,  regulations,  and 
orders  issued  bv  the  (Commission 
pursuant  thereto 

Before  issuance  of  the  proposed 
conforming  license  amendments,  the 
Commission  will  have  made  findings 
required  by  the  Atomic  Energy  Act  of 
1954.  as  amended  (the  Act),  and  the 
(Commission's  regulations. 

.•\s  provided  in  10  (CFR  2  1315.  unless 
otherwise  determined  by  the 
(Commission  with  regard  to  a  specific 
application,  the  Commission  has 
determined  that  any  amendment  to  the 
license  of  a  utili2^tion  facility  which 
does  no  more  than  conform  the  license 
to  reflet.t  the  transfer  action  involves  no 
significant  hazards  consideration.  No 
contrary  determination  has  been  made 
with  respec:t  to  this  specific  license 
amendment  application.  In  light  of  the 
generic:  determination  renec:ted  in  10 
(CFR  2  1315,  no  public:  comments  with 
respec:t  to  significant  ha2uirds 
c:onsiderations  are  being  solic:ited, 
notwithstanding  the  general  comment 
procfMJures  c:ontained  in  10  (CCFR  50.91. 

The  filing  of  requests  for  hearing  and 
pc^titicms  for  leave  to  intervene,  and 
written  c:omments  with  regard  to  the 
lic:ense  transfer  application,  are 
disc:ussed  below. 

By  )une  15,  2000.  any  person  whose 
interest  may  be  affec:ted  by  the 
(Commissions  ac:tion  on  the  applic:ation 
may  recjuest  a  hearing,  and,  if  not  the 
applic:ants.  may  petition  for  leave  to 
intervene  in  a  hearing  proceeding  on  the 
(Commission's  ac;tion   Requf>sts  for  a 
hearing  and  petitions  for  leave  to 
intervene  should  be  filed  in  acc;ordanc:e 
with  the  (Commission's  rules  of  prac:tice 
set  forth  in  Subpart  M,  "Public: 
Notific:ation.  .Availability  of  noc:uments 


and  Records,  Hearing  Requests  and 
Procedures  for  Hearings  on  License 
Transfer  Applications,"  of  10  CFR  part 
2  In  particular,  such  requests  and 
petitions  must  comply  with  the 
requirements  set  forth  in  10  CFR  2.1306, 
and  should  address  the  considerations 
contained  in  10  CFR  2.1308(a). 
Untimely  requests  and  petitions  may  be 
denied,  as  provided  in  10  CFR 
2  1308fb).  unless  good  c:ause  for  failure 
to  file  on  time  is  established.  In 
addition,  an  untimely  request  or 
petition  should  address  the  factors  that 
the  CCommission  will  also  consider,  in 
reviewing  untimely  requests  or 
petitions,  set  forth  in  10  CFR 
2.1308(b)(lH2). 

Requests  for  a  hearing  and  petitions 
for  leave  to  intervene  should  be  served 
upon  counsel  for  PNM,  Matias  F. 
Travieso-Diaz,  Esq  ,  Shaw  Pittman,  2300 
N  Street,  NW.  Washington.  DC  20037; 
the  Cieneral  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555  (e-mail  address  for  filings 
regarding  license  transfer  cases  only: 
CX;c:LT@NRC.gov):  and  the  Secretar\'  of 
the  Commission,  U.S.  Nuclear 
Regulator^'  (x)mmission,  Washington. 
DC  20555-0001.  Attention:  Rulemakings 
and  Adjudications  Staff,  in  accordance 
with  10  CFR  2. 1313 

The  Commission  will  issue  a  notice  or 
order  granting  or  denying  a  hearing 
request  or  intervention  petition, 
designating  the  issues  for  any  hearing 
that  will  be  held  and  designating  the 
Presiding  Officer  A  notice  granting  a 
hearing  will  be  published  in  the  Federal 
Register  and  served  on  the  parties  to  the 
hearing. 

As  an  alternative  to  requests  for 
hearing  and  petitions  to  intervene,  by 
June  26,  2000,  persons  may  submit 
written  comments  regarding  the  lic:ense 
transfer  application,  as  provided  for  in 
10  CFR  2.1305.  The  Commission  will 
c:onsider  and,  if  appropriate,  respond  to 
these  comments,  but  such  comments 
will  not  otherwise  constitute  pari  of  the 
decisional  record  Comments  should  be 
submitted  to  the  Secretary,  U.S.  Nuclear 
Regulatory'  Commission,  Washington, 
DC  20555-0001,  Attention:  Rulemakings 
and  Adjudications  Staff,  and  should  cite 
the  publication  date  and  page  number  of 
this  Federal  Register  notice. 

For  further  details  with  respect  to  this 
action,  see  the  license  transfer 
application  filed  by  PNM  dated  March 
3.  2000.  and  the  application  for  the 
proposed  license  amendments  filed  by 
the  Arizona  Public  Service  Company 
dated  April  26,  2000,  which  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
the  (^Iman  Building,  2120  L  Street, 
NW.,  Washington,  DC.  and  accessible 


Federal  Register/ Vol.  65,  No,  103 /Friday,  May  26,  2000 /Notices 


34371 


electronicedly  through  the  ADAMS 
Public  Electronic  Reading  Room  link  at 
the  NRC  Web  site  http://www.nrc.gov. 


Dated  at  Rockville,  Maryland  this  23rd  day 
of  May  2000. 


For  the  Nuclear  Regulatory  Commission. 

Mel  B,  Fields, 

Project  Manager.  Section  2,  Project 
Directorate  A'  &■  Decommissioning.  Di\ision 
of  Licensing  Project  Management,  Office  of 
Nuclear  Reator  Regulation. 

[FR  Doc.  00-13426  Filed  5-25-00:  8:45  am] 
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Title  3— 

The  President 


Proclamation  7312  ef  May  22,  2000 
National  Maritime  Day,  2000 


By  the  President  of  the  United  States  of  America 
A  PreclamatieB 

Americans  have  always  looked  to  the  sea  as  a  source  of  prosperity  and 
security.  Bounded  by  two  oceans  and  the  Gulf  of  Mexico,  with  the  Great 
Lakes,  the  Saint  Lawrence  Seaway,  scores  of  harbors,  ports,  emd  inlets, 
and  thousands  of  miles  of  inland  river  shorelines,  our  Nation  has  been 
blessed  with  an  unparalleled  means  of  moving  passengers  and  freight,  pro- 
tecting our  freedom,  and  linking  our  citizens  with  the  world. 

Today,  95  percent  of  our  imports  and  exports  are  moved  by  water — more 
than  one  billion  metric  tons  of  cargo — and  our  waterways  currently  handle 
140  million  passengers  a  year.  Our  domestic  fleet  is  one  of  our  most  produc- 
tive and  cost-effective  modes  of  transportation,  moving  24  percent  of  the 
Nation's  cargo  at  less  than  2  percent  of  America's  total  freight  cost.  The 
men  and  women  of  the  U.S.  Merchant  Marine  and  the  thousands  of  other 
workers  in  our  Nation's  maritime  industry  have  made  immeasurable  contribu- 
tions to  our  economic  strength,  steindard  of  living,  and  leadership  in  the 
global  marketplace. 

The  U.S.  Merchant  Marine  plays  an  equally  important  role  in  maintaining 
our  national  security.  In  times  of  conflict  or  crisis,  the  Armed  Forces  rely 
upon  the  Merchant  Marine's  sealift  capability  to  transport  critically  needed 
equipment  and  supplies.  Time  and  again,  American  mariners  have  dem- 
onstrated their  willingness  and  ability  to  meet  often  daimting  challenges. 
From  World  War  II  to  Korea  to  Vietnam,  from  Desert  Storm  to  the  Balkans 
and  in  niimerous  incidents  in  between,  the  U.S.  Merchant  Marine  has  re- 
sponded with  courage,  patriotism,  and  a  steadfast  devotion  to  duty. 

The  21st  century  will  hold  new  challenges  for  our  meiritime  industry,  includ- 
ing an  anticipated  doubling  of  cargo  and  passenger  traffic  in  the  next  two 
decades.  If  we  aie  to  meet  those  challenges,  we  must  maintain  a  robust 
U.S. -flag  fleet,  crewed  by  American  mariners.  Last  September,  the  Secretary 
of  Transportation  presented  to  the  Congress  a  blueprint  for  modernizing 
our  Marine  Transportation  System — the  waterways,  ports,  railways,  and  roads 
that  move  people  and  goods  to,  from,  and  on  the  water.  We  must  build 
more  and  better  ships,  modernize  our  shipyards,  create  deeper  ports  for 
today's  ever  larger  containerships  and  ocean  liners,  and  maintain  a  skilled 
maritime  workforce.  We  must  also  ensure  that  local.  State,  and  Federal 
agencies,  the  U.S.  military,  the  maritime  industry,  shippers,  labor  unions, 
environmental  groups,  and  other  concerned  organizations  work  in  partnership 
to  carry  out  this  blueprint. 

As  we  celebrate  National  Maritime  Day  this  year,  we  also  mark  the  50th 
anniversary  of  the  U.S.  Maritime  Administration.  Throughout  the  past  five 
decades,  the  dedicated  men  and  women  of  this  agency  have  worked  to 
improve  the  competitiveness  of  our  maritime  industry  in  world  markets 
and  to  strengthen  our  ability  to  respond  swiftly  and  effectively  in  times 
of  crisis.  On  behalf  of  a  grateful  Nation,  I  salute  these  outstanding  public 
servants  for  their  commitment  to  the  U.S.  Merchant  Marine  and  to  the 
shipbuilding,  repair  services,  ports,  and  intermodal  water  and  land  transpor- 
tation systems  they  need  to  function  efficiently. 
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In  recognition  of  the  importance  of  the  U.S.  Merchant  Marine  to  our  Nation's 
prosperity  and  security,  the  Congress,  by  a  joint  resolution  approved  May 
20,  1933.  has  designated  May  22  of  each  year  as  "National  Maritime  Day" 
and  has  authorized  and  requested  the  President  to  issue  annually  a  proclama- 
tion calling  for  its  appropriate  observance. 

NOW,  THEREFORE.  I.  WILLIAM  J.  CLINTON,  President  of  the  United  States 
of  America,  do  hereby  proclaim  May  22,  2000,  as  National  Maritime  Day. 
I  urge  all  Americans  to  observe  this  day  with  appropriate  programs,  cere- 
monies, and  activities  and  by  displaying  the  flag  of  the  United  States  in 
their  homes  and  in  their  communities.  I  also  request  that  all  merchant 
ships  sailing  under  the  American  flag  dress  ship  on  that  day. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  tvirenty-second 
day  of  May,  in  the  year  of  our  Lord  two  thousand,  and  of  the  Independence 
of  the  United  States  of  America  the  two  hundred  and  twenty-fourth. 


Friday, 

May  26,  2000 
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Notice  of  May  25,  2000 

Continuation  of  Emergency  With  Respect  to  the  Federal  Re- 
public of  Yugoslavia  (Serbia  and  Montenegro),  the  Bosnian 
Serbs,  and  Kosovo 


Title 

The  President 


In  accordance  with  section  202(d)  of  the  National  Emergencies  Act  (50 
U.S.C.  1622(d)),  I  am  continuing  for  1  year  the  national  emergency  declared 
on  May  30,  1992,  with  respect  to  the  Federal  Republic  of  Yugoslavia  (Serbia 
and  Montenegro),  as  expanded  on  October  25.  1994,  in  response  to  the 
actions  and  policies  of' the  Bosnian  Serbs.  In  addition.  I  am  continuing 
for  1  year  the  national  emergency  declared  on  June  9.  1998.  with  respect 
to  the  Federal  Republic  of  Yugoslavia's  policies  and  actions  in  Kosovo. 
This  notice  shall  be  published  in  the  Federal  Register  and  transmitted 
to  the  Congress. 

On  May  30,  1992,  by  Executive  Order  12808,  President  Bush  declared  a 
national  emergency  to  deal  with  the  unusual  and  extraordinary  threat  to 
the  national  security,  foreign  policy,  and  economy  of  the  United  States 
constituted  by  the  actions  and  policies  of  the  Governments  of  Serbia  and 
Montenegro,  blocking  all  property  and  interests  in  property  of  those  Govern- 
ments. President  Bush  took  additional  measures  to  prohibit  trade  and  other 
transactions  with  the  Federal  Republic  of  Yugoslavia  (Serbia  and  Montenegro) 
by  Executive  Orders  12810  and  12831,  issued  on  June  5,  1992,  and  Januar\- 

15,  1993,  respectively,  and  on  April  25,  1993,  I  issued  Executive  Order 
12846  imposing  additional  measures. 

On  October  25,  1994,  I  expanded  the  scope  of  the  national  emergency 
by  issuing  Executive  Order  12934  to  address  the  unusual  and  extraordinar\' 
threat  to  the  national  security,  foreign  policy,  and  economy  of  the  United 
States  posed  by  the  actions  and  policies  of  the  Bosnian  Serb  forces  and 
the  authorities  in  the  territory  that  they  controlled  within  Bosnia  and 
Herzegovina. 

On  December  27,  1995,  I  issued  Presidential  Determination  96-7.  directing 
the  Secretary  of  the  Treasury,  inter  alia,  to  suspend  the  application  of 
sanctions  imposed  on  the  Federal  Republic  of  Yugoslavia  (Serbia  and  Monte- 
negro) pursuant  to  the  above-referenced  Executive  orders  and  to  continue 
to  block  property  previously  blocked  until  provision  is  made  to  address 
claims  or  encumbrances,  including  the  claims  of  the  other  successor  states 
of  the  former  Yugoslavia.  This  sanctions  relief,  in  conformity  with  United 
Nations  Security  Council  Resolution  1022  of  November  22,  1995  (hereinafter 
the  "Resolution"),  was  an  essential  factor  motivating  Serbia  and  Montenegro's 
acceptance  of  the  General  Framework  Agreement  for  Peace  in  Bosnia  and 
Herzegovina  initialed  by  the  parties  in  Dayton  on  November  21.  1995.  and 
signed  in  Paris  on  December  14,  1995  (hereinafter  the  "Peace  Agreement"). 
The  sanctions  imposed  on  the  Federal  Republic  of  Yugoslavia  (Serbia  and 
Montenegro)  were  accordingly  suspended  prospectively,  effective  January 

16,  1996.  Sanctions  imposed  on  the  Bosnian  Serb  forces  and  authorities 
and  on  the  territory  that  they  control  within  Bosnia  and  Herzegovina  were 
subsequently  suspended  prospectively,  effective  May  10.  1996.  also  in  con- 
formity with  the  Peace  Agreement  and  the  Resolution.  Sanctions  against 
both  the  Federal  Republic  of  Yugoslavia  (Serbia  and  Montenegro)  and  the 
Bosnian  Serbs  were  subsequently  terminated  by  United  Nations  Security 
Council  Resolution  1074  of  October  1,  1996.  This  termination,  however, 
did  not  end  the  requirement  of  the  Resolution  that  those  blocked  funds 
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and  assets  that  are  subject  to  claims  and  encumbrances  remain  blocked, 
until  unblocked  in  accordance  with  applicable  law. 

Until  the  status  of  all  remaining  blocked  property  is  resolved,  the  Peace 
Agreement  implemented,  and  the  terms  of  the  Resolution  met.  the  national 
emergency  declared  on  May  30,  1992,  as  expanded  in  scope  on  October 
25,  1994.  must  continue  beyond  May  30.  2000. 

On  June  9,  1998.  by  Executive  Order  13088.  I  found  that  the  actions  and 
policies  of  the  Federal  Republic  of  Yugoslavia  (Serbia  and  Montenegro) 
and  the  Republic  of  Serbia  with  respect  to  Kosovo,  by  promoting  ethnic 
conflict  and  human  suffering,  threatened  to  destabilize  countries  in  the 
region  and  to  disrupt  progress  in  Bosnia  and  Herzegovina  in  implementing 
the  Dayton  peace  agreement,  constituted  an  unusual  and  extraordinary  threat 
to  the  national  security  and  foreign  policy  of  the  United  States.  I  therefore 
declared  a  national  emergency  to  deal  with  that  threat.  On  April  30,  1999, 
I  issued  Executive  Order  13121  to  take  additional  steps  with  respect  to 
the  continuing  human  rights  and  humaniteirian  crisis  in  Kosovo  and  the 
national  emergency  declared  with  respect  to  Kosovo.  Because  the  crisis 
with  respect  to  the  situation  in  Kosovo  has  not  been  resolved,  I  have  deter- 
mined that  it  is  necessary  to  maintain  in  force  these  emergency  authorities 
beyond  June  9.  2000. 
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ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs 
Stratosphenc  ozone 
protection — 
Ozone-depleting 
substances,  substitutes 
list,  published  4-26-00 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Food  additives 
Paper  and  papertx)ard 
components — 
Sodium  xylenesulfonate; 
published  5-26-00 
INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforc«m«nt  Offica 
Permanent  program  and 
abandoned  mme  land 
reclamation  plan 
submissions 

Indiana;  published  5-26-00 
Oklahoma,  published  5-26- 
00 

TRANSPORTATION 
DEPARTMENT 

Organization,  functions,  and 
authority  delegations 
Maritime  Administration 
Administrator,  published  5- 
26-00 
TRANSPORTATION 
DEPARTMENT 
National  Hlgiiway  Traffic 
Safety  Administration 
Motor  vehicle  theft  prevention 
standard 

High-tfieft  vehicle  lines  for 
2001  model  year, 
published  5-26-0011 

RULES  GOING  INTO 
EFFECT  MAY  28,  2000 

POSTAL  SERVICE 

International  Mail  Manual 


International  surface  mail; 
postal  rate  changes, 
publisfwd  5-10-00 

Pnonty  Mail  Global 
Guaranteed;  enhanced 
expedited  service  from 
selected  US  locations  to 
selected  European 
countnes;  published  5-26- 
OOH 

RULES  GOING  INTO 
EFFECT  MAY  29.  2000 

COMMERCE  DEPARTMENT 
Patant  and  Trademark  Office 

Patent  cases 
Application  examlniation  and 

provisional  application 

practice,  changes, 

published  3-20-00 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
Industrie  Aeronautiche  e 

Meccaniche,  putjiished  4- 

11-00 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Heelth 
Inspection  Service 

Exportation  and  importation  of 
animals  and  animal 
products 

Horses  from  contagious 
equine  mentis  (CEM)- 
affected  countries — 
Spain,  Spanish  Pure 
Breed  horses; 
comments  due  by  6-2- 
00,  published  4-3-00 

AGRICULTURE 

DEPARTMENT 

Food  Safety  and  Inspection 

Service 

Egg  products  inspection,  fee 
increase;  comments  due  by 
6-1  00;  published  5-5-00 

ARCHITECTURAL  AND 
TRANSPORTATION 
BARRIERS  COMPUANCE 
BOARD 

Electronic  and  information 
technology  accessibility 
standards,  comments  due 
by  5-30-00;  published  3-31- 
00 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservation  and 
management 
Atlantic  coastal  fishenes 
cooperative 
management — 


Atlantic  Coast  horseshoe 
crab;  comments  due  by 
6-2-00;  published  5-3-00 
Caribtwan,  Gulf,  and  South 
Atlantic  fishenes — 
Gulf  of  Mexico  and  South 
Atlantic  coastal 
migratory  pelagic 
resources;  comments 
due  by  5-31-00; 
published  5-16-00 
Ocean  and  coastal  resource 
management; 

Coastal  Zone  Management 
Act  Federal  consistency 
regulations,  commerrts 
due  by  5-30-00;  published 
4-14-00 

COMMERCE  DEPARTMENT 
Patent  and  Tradenuirk  Office 

Patent  cases 
Twenty-year  patent  term; 
patent  temi  adjustment; 
implementation;  comments 
due  by  5-30-00;  published 
3-31-00 

DEFENSE  DEPARTMENT 

Federal  Acquisition  Regulation 

(FAR) 

Competitive  negotiated 
acquisitions,  discussion 
requirements;  comments 
due  by  6-2-00;  published 
4-3-00 

Procurement  integrity 
rewrite;  comments  due  by 
5-30-00;  published  3-29- 
00 

EDUCATION  DEPARTMENT 

Grants 
Direct  grant  programs; 
discretionary  grants; 
application  review 
process;  comments  due 
by  6-1-00;  published  4-17- 
00 

ENERGY  DEPARTMENT 
Energy  Efficiency  and 
Renewable  Energy  Office 

Consumer  products;  energy 
conservation  program: 
Fluorescent  lamp  t>allasts — 
Energy  conservation 
standards   comments 
due  by  5-30-00 
published  3-15-00 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs,  approval  and 
promulgation.  State  plans 
for  designated  facilities  and 
pollutants 
Oklahoma,  comments  due 

by  6-1-00.  published  5-2- 

00 
Clean  Air  Act 
Accidental  release 

prevention  requirements; 

nsk  management 

programs,  distnbution  of 


off-site  consequence 
analysis  information; 
comments  due  by  5-30- 
00   published  4-27-00 
Hazardous  waste: 
Project  XL  program;  site- 
specific  projects — 
Minnesota;  comments  due 
by  5-30-00;  published 
5-8-00 
Pestiddes;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Fenthkxi,  etc  ;  comments 
due  t>y  5-30-00;  published 
3-31-00 
Superfund  program: 
National  oil  and  hazardous 
substances  contingency 
plan — 

National  pnorities  list 
update;  comments  due 
by  5-31-00;  published 
5-1-00 
FEDERAL 

COMMUNICATIONS 
COMMISSION 
Radio  stations,  table  of 
assignments: 

Tennessee  and  Alabama, 
comments  due  by  5-30- 
00;  published  4-19-00 
Texas;  comments  due  by  5- 
30-00;  published  4-19-00 
Various  States;  comments 
due  by  5-30-00;  published 
4-19-00 

FEDERAL  ELECTION 
COMMISSION 

Reports  by  political 
committees: 
Electk>n  cycle  reporting  by 

authorized  committees; 

comments  due  by  6-2-00; 

published  5-3-00 

FEDERAL  HOUSING 
FINANCE  BOARD 

Federal  home  \oa.n  bank 
system 

Acquired  member  assets, 
core  mission  activities, 
and  investments  and 
advances;  comments  due 
by  6-2-00;  published  5-3- 
00 
FEDERAL  TRADE 
COMMISSION 
Telemarketing  sales  rules; 
comments  due  by  5-30-00; 
published  5-5-00 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Regulation 

(FAR) 

Competitive  negotiated 
acquisitions;  discussion 
requirements;  comments 
due  by  6-2-00;  published 
4-3-00 

Procurement  integrity 
rewrite,  comments  due  by 
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5-30-00;  published  3-29- 
00 

HOUSIfMS  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Mortgage  and  loan  insurance 
programs: 

Title  I  Property  Improvement 
and  Manufactured  Home 
Loan  Insurance  programs 
and  Title  I  lender/Title  II 
mortgagee  approval 
requirements:  comments 
due  by  5-30-00,  published 
3-30-00 
Public  and  Indian  housing: 
Public  housing  agency 
plans;  poverty 
deconcentration  and 
public  housing  integration 
("One  America"); 
comments  due  by  6-1-00; 
published  4-17-00 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Endangered  and  threatened 
species: 

San  Diego  ambrosia; 
comments  due  by  5-30- 
00;  published  3-30-00 
Migratory  bird  hunting: 
Seasons,  limits,  and 
shooting  hours: 
establishment,  etc  , 
comments  due  by  6-2-00: 
published  4-25-00 
INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 
Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
submissions: 

Maryland:  comments  due  by 
5-30-00;  published  4-28- 
00 
JUSTICE  DEPARTMENT 
Immigration  and 
Naturalization  Service 
Nationality 
Naturalization  grants; 
revocation;  comments  due 
by  5-30-00;  published  3- 
31-00 

JUSTICE  DEPARTMENT 

Clean  Air  Act: 
Accidental  release 
prevention  requirements; 


risk  management 
programs;  distribution  of 
off-site  consequence 
analysis  information; 
comments  due  by  5-30- 
00;  published  4-27-00 
NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 
Federal  Acquisition  Regulation 
(FAR): 

Competitive  negotiated 
acquisitions;  discussion 
requirements;  comments 
due  by  6-2-00;  published 
4-3-00 
Procurement  integrity 
rewrite;  comments  due  by 
5-30-00;  published  3-29- 
00 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Ports  and  waterways  safety: 
OPSAIL  2000,  New  York 
Hartxjr.  NY;  safety  zones; 
comments  due  by  5-31- 
00;  published  5-17-00 
Regattas  and  marine  parades: 
Eighth  Coast  Guard  District 
annual  marine  events; 
comments  due  by  5-30- 
00;  published  4-28-00 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
Bell;  comments  due  by  5- 
30-00;  published  3-30-00 
Bombardier;  comments  due 
by  5-30-00;  published  4- 
28-00 
Eurocopter  France; 
comments  due  by  5-30- 
00;  published  3-28-00 
General  Electric  Co.; 
comments  due  by  6-2-00; 
published  4-3-00 
McDonnell  Douglas; 
comments  due  by  6-1-00: 
published  4-17-00 
New  Piper  Aircraft,  Inc.; 
comments  due  by  6-2-00; 
published  3-30-00 
TREASURY  DEPARTMENT 
Customs  Service 
Organization  and  functions; 
field  organizations,  ports  of 
entry,  etc.: 


Milwaukee  and  Racine,  Wl; 
ports  consolidation; 
comments  due  by  5-30- 
00;  published  3-28-00 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 

Income  taxes: 
Tax  shelter  disclosure 
statements;  cross- 
reference;  comments  due 
by  5-31-00;  published  3-2- 
00 

Tax-exempt  organizations: 
taxation  of  income  from 
corporate  sponsorship: 
comments  due  by  5-30- 
00:  published  3-1-00 
Procedure  and  administration 

Corporate  tax  shelter 
registration;  cross- 
reference;  comments  due 
by  5-31-00:  published  3-2- 
00 

Investors  in  potentially 
abusive  tax  shelters: 
requirements  to  maintain 
list;  cross-reference: 
comments  due  by  5-31- 
00;  published  3-2-00 

VETERANS  AFFAIRS 
DEPARTMENT 

Vocational  rehabilitation  and 
education 

Veterans  education — 
Flight-training  programs; 
information  collection; 
comments  due  by  6-2- 
00;  published  4-3-00 

LIST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws   It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-523- 
6641.  This  list  is  also 
available  online  at  http;// 
www .  na  ra .  go  v/f  ed  reg 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (Individual 
pamphlet)  form  from  the 
Supenntendent  of  Documents, 


US   Govemment  Pnnting 
Office.  Washington,  DC  20402 
(phone.  202-512-1808)   The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
www, access. gpogov/nara 
index.html   Some  laws  may 
not  yet  be  available 

H.R.  2412/P.L  106-203 

To  designate  the  Federal 
building  and  United  States 
courthouse  located  at  1300 
South  Harrison  Street  in  Fort 
Wayne   Indiana,  as  the    E 
Ross  Adair  Federal  Building 
and  United  States 
Courthouse"   (May  22   2000 
114  Stat   310) 

S.  2370/P.L.  106-204 

To  designate  the  Federal 
building  located  at  500  Peari 
Street  m  New  York  City.  New 
York,  as  the  "Daniel  Patrick 
Moynihan  United  States 
Courthouse"    (May  23,  2000, 
114  Stat,  311) 

Last  List  Mav  22.  2000 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  IS  a  free  electronic  mail 
notification  service  of  newly 
enacted  public  laws   To 
subscritje.  go  to  www  gsa  gov- 
archives/publaws-l.html  or 
send  E-mail  to 
listserv@www.gsa.gov  with 
the  following  text  message 

SUBSCRIBE  PUBLAWS-L 

Your  Name 

Note:  This  service  is  stnctly 
for  E-mail  notification  of  new 
laws  The  text  of  laws  is  not 
available  through  this  service 
PENS  cannot  respond  to 
specific  inquines  sent  to  this 
address. 


Would  you  like 
to  know. . . 

if  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  been  published  in  the 
Federal  Register  without  readir>g  the 
Federal  Register  every  day?  If  so,  you 
may  wish  to  subscribe  to  the  LSA 
(List  of  CFR  Sections  Affected),  the 
Federal  Register  Index,  or  both. 


LSA  •  List  of  CFR  Sections  Affected 

The  LSA  (List  ot  CFR  Sections  Affected) 
is  designed  to  lead  users  of  the  Code  of 
FederzU  Regulations  to  amendatory 
actKxis  published  in  the  Federal  Register. 
The  LSA  ts  issued  monthly  in  cumulative  form. 
Entries  indicate  the  nature  of  the  changes — 
such  as  revised,  removed,  or  corrected. 
S31  per  year. 

Federal  Regleter  Index 

The  mdex,  covering  the  contents  of  ttw 
daily  Federal  Register,  is  issued  monthly  m 
cumulative  form.  Entries  are  earned 
pnmarrty  under  the  names  ot  the  issuing 
agencies.  Significant  sutiiects  are  earned 
as  cross-rBferences. 
$28  per  year. 


A  ^inding  aid  /s  nclurted  m  each  pubhcation  M^tch  .'rs.'i 


Superintendent  of  Documents  Subscription  Order  Form 


ODer  P'oc«»a<r>g  Cort« 

*542I 


I I  YIlS.  enter  the  following  indicated  subscnption.s  tor  one  year: 


-  LSA  I  List  of  CFR  Sections  .Afrectcd),  (LCS  i  lor  $3 1  per  year 

-  Federal  Register  Index  (FRU.S)  $28  per  year 


Charge  your  ofdtr. 

n'aEaayi 

To  fax  your  orders  (202)  512r-2250 

Phoiw  your  orders  (202)  512-1800 


The  total  cost  of  my  order  i.s  S         Price  includes  re{{ular  domestic  postage  and  handling  and  is  .subject  to  change. 

International  customers  plea.se  add  Z.'^'^r. 

Please  Choose  Method  of  Payment: 

I I   Check  Payable  to  the  Superintendent  of  Documents 


Company  iir  personal  name 


iPlea.se  l>pe  m  pnnti 


Additional  aildress/attention  line 


Street  addre^ 


Citv.  .Stale.  ZIP  axle 


Davlime  phone  iniiiidiriL'  area  uode 


VI-.S      NO 


Purcha.se  order  nuiiibet  (optional) 

May  WK  make  your  natneMdma  avi^alatt  to  othn-  mnilrrs?      | |   | | 


I I   GPO  Deposit  Account 

I     1    VISA        [U   MasterCard  Account 


-□ 


j    : 

i 

(11' 
1         III 

i     1           1 

(Credil  card  expiration  dale) 

Thank  you  for 
your  order! 

1 

I    ! 
1     1 

Aulh<)n/iiig  Signature 

.Mail  To:  Superintendent  of  DocumcnLs 

PO.  Box  371954,  Pittsburgh,  PA  1. '5250-7954 


"  INFORMAtlOli  jpOtIV  THE  SUPERINTENDENT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 

Kno^  when  to  expect  feui*<<KliieW|U  notice  and  keep  a  good  thing  coming.  To  keep  our  subscrifrtion 
prices  down,  the  Government  Printing  Office  mails  each  subscriber  only  one  renewal  notice.  You  can 
learn  when  you  will  get  your  renewal  notice  by  checking  the  number  that  follows  month/year  code  on 
the  top  line  of  your  label  as  shown  in  this  example: 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  the  shown  date. 


/■ 


■AFR  SMITH2:2J 

JOHN  SMITH 

?12    MAIN  STREET 

FORESTVILLE  MD  2  07  04 


DECTV  R  1 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  the  shown  date. 


A:  .RJQ    3MIT}12:2J 
JOHN    SMITH 
212    MAIN    STREET 
FOPESTVTLLE    MD    207C4 


DEC9''  R  1 


To  be  sure  that  your  service  continues  without  interruption,  please  return  your  renewal  notice  promptly. 
If  your  subscription  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 
Supenntendenl  of  Documents,  Washington,  DC  20402-9372  with  the  proper  remittance  Your  serMce 
will  be  reinstated. 

To  change  your  address:  Please  SEND  YOUR  MAILING  LABEL,  along  with  your  nev\  address  to  the 
Superintendent  of  Documents.  Attn:  Chief,  Mail  List  Branch.  Mail  Stop:  SSOM.  Washington. 
DC  20402-9.37.3. 

To  inquire  about  your  subscription  service:  Please  SEND  YOUR  MAILFNG  LABEL,  along  w  ith 
your  correspondence,  to  the  Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail 
Stop:  SSOM,  Washmgion,  DC  20402-9373. 

To  order  a  new  subscription:  Please  use  the  order  form  provided  below. 


Superintendent  of  Documents  Subscription  Order  Form 

r^c'^To""^"*  Charge  your  order 

*  5468  ns  Easy! 

D  YES,  enter  my  subscnption(  s)  as  follows:  '  To  fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 

subscriptions  to  Federal  Register  (FR);  including  the  daily  Federal  Register,  monthly  Index  and  List 

of  CFR  Sections  Affected  (LSA),  at  $697  each  per  year 

subscriptions  to  Federal  Register,  daily  only  (FRDO).  at  $638  each  per  year. 


The  total  cost  of  my  order  is  $ 

International  customers  please  add  25% 


Price  includes  regular  domestic  postage  and  handling,  and  is  subject  to  change. 


Company  or  personal  name 


(Please  type  or  print) 


Additional  address/attention  line 


Street  address 


Cit\.  Slate.  ZIP  code 


Daytime  phone  including  area  code 


Purcha.se  order  number  (optional I 

VES     NO 

May  we  make  your  name^address  availafaie  to  adwr  maiers?      | |   { { 


Please  Choose  Method  of  Payment: 

I I   Check  Payable  to  the  Superintendent  of  Documents 

1 I   GPO  Deposit  Account         ,     I     ,     i     .     i 

CH   VISA       EH   MasterCard  Account 


-n 


' ' T      " 

1 

rd  exDiration  daiei 

Thank  you  for 
your  order.' 

(Credit  ca 

.\ul)ionzing  signature 

Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954.  Pittsburgh,  PA  152.50-  7954 


Public  Laws 


106th  Congress,  2nd  Session,  2000 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President 
Legislative  history  references  appear  on  each  law,  Suoscnption  service  includes  all  public  laws, 
issued  irregularly  upon  enactment,  'or  the  106th  Congress.  2nd  Session,  2000 

Individual  laws  also  may  be  purchased  from  tfie  Superintendent  of  Documents, 
U  S  Government  Printing  Office  Prices  vary  See  Reader  Aids  Section  of  tfie  Federal  Register 
for  announcements  of  newly  enacted  laws  or  access  the  online  database  at 
fittpV/www  access  gpo  gov/nara/index  htmi 


Superintendent  of  Documents  Subscriptions  Order  Fdrni 


Order  ♦^'i.x'HSMfXi    ■  xJe 

*  6216 


1 I    I  t<o.  enter  ni\  Mihscripiumi  >«)  as  tullous 


vi&r 


Charge  your  order 
Its  Easy! 

To  fax  your  orders  (202)  512-2250 
Phone  vour  orders  (202t  512-1800 


suhseriplions  lo  FIBIJC  LAWS  tor  ttie  ll>6tfi  Coneress,  2rul  SesMon.  2(M)  tor  Si  36  per  subscnptiDn 


The  total  cost  ot  my  order  is  S  

Internatioruil  eustdiiiers  please  add  23' i 
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Price  includes  regular  domestic  postage  and  handling  and  is  suhiect  to  cfiange 


Please  Choose  Method  of  Payment: 

1 ,   Check  Pasable  to  the  Superintendent  ot  DcKumenls 
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VISA        I I  MasteiCard  Account 


(  Please  l\pe  ot  print  > 


Piui.lij-.e  'iiiler  iiuiiihi-r  u'ption.il 
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Thank  you  for 
vour  order! 
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Mail  To    Superintendent  of  D(Kuments 

RO   Box  371954.  Pittsburgh.  PA  15250-7954 


Microfiche  Editions  Available... 


Federal  Register 

The  Federal  Register  is  published  daily  in 
24x  microfiche  format  and  mailed  to 
subscribers  the  following  day  via  first 
class  mail.  As  part  of  a  microfiche 
Federal  Register  subscription,  the  LSA 
(List  of  CFR  Sections  Affected)  and  the 
Cumulative  Federal  Register  Index  are 
mailed  monthly. 

Code  of  Federal  Regulations 

The  Code  of  Federal  Regulations, 
comprising  approximately  200  volumes 
and  revised  at  least  once  a  year  on  a 
quarterly  basis,  is  published  In  24x 
microfiche  format  and  the  current 
year's  volumes  are  mailed  to 
subscribers  as  issued. 


MicroGche  Subscription  Prices: 
Federal  Register: 

One  year;  $253.00 
Six  months:  $126  50 

Code  of  Federal  Regulations: 

Current  year  (as  issued):  S290.00 
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Agency  for  Healthcare  Research  and  Quality 

NOTICES 

Meetings: 
Technical  Review  Committee,  34472-34473 

Agricultural  Marketing  Service 

PROPOSED  RULES 

Cranberries  grown  in — 

Massachusetts  et  al.,  34411-34420 

Agriculture  Department 

See  Agricuhural  Marketing  Service 
See  Food  Safety  and  Inspection  Service 
See  Forest  Service 

Army  Department 

See  Engineei.s  Corps 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  34452 

Centers  for  Disease  Control  and  Prevention 

NOTICES 

Grant  and  cooperative  agreement  awards: 

Edward  E.  Rovbal  Comprehensive  Health  Center,  CA, 

3447.3-34'474 
Marin  County  Health  and  Human  Services  Department, 
CA.  34474-34475 
Grants  and  cooperative  agreements;  availability,  etc.; 
National  Limb  Loss  Information  Center  Program,  34476- 
34478 

Commerce  Department 

See  Economic  Development  Administration 

See  Export  Administration  Bureau 

See  International  Trade  Administration 

See  National  Oceanic  and  Atmospheric  Administration 

Consumer  Product  Safety  Commission 

NOTICES 

Meetings; 
Chronic  Hazard  Advisory  Panel;  diisononvl  phthalate, 
34446 

Defense  Department 

See  Array  Department 
See  Engineers  Corps 
See  Navv  Department 

PROPOSED  RULES 

Civilian  health  and  medical  program  of  uniformed  services 
(CHAMPUS); 
TRICARE  program — 
Professional  services  in  low-access  locations;  pavments. 
34423-34426 
NOTICES 
Committees;  establishment,  renewal,  termination,  etc.; 

Regional  Security  Centers  Board  of  Visitors,  34446-34447 
Travel  per  diem  rates,  civilian  personnel;  changes,  34447- 
34452 


Drug  Enforcement  Administration 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
American  Radiolabeled  Chemical,  Inc.,  34496 
Ansys  Diagnostics,  Inc  .  34498 
Chemic  Laboratories.  Inc.,  34498 
Noramco  of  Delaware,  Inc.,  34498-34499 
Orpharm.  Inc.,  34499 

Economic  Development  Administration 

NOTICES 

Trade  adjustment  assistance  eligibility  determination 
petitions: 
Bulk-Tainers  Corp   et  al..  34437-34438 

Education  Department 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Elementary  and  secondary  education — 

Migrant  Education  Even  Start  Program.  34545-34566 
Postsecondary  education: 

Federal  Pell  Grant.  Perkins  Loan.  Work-Studv, 

Supplemental  Educational  Opportunity  Grant. 
Family  Education  Loan,  and  William  D.  Ford  Direct 
Loan  Programs — 
Federal  need  analysis  methodology  for  2001-2002 
award  year.  34454—34458 
Federal  Work-Study  Program — 

Student  financial  assistance;  community  service 
expenditure  requirements  waiver.  34458-34459 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 
NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Magnetic  fusion  energy  sciences;  theoretical  research. 
34459-34461 

Engineers  Corps 

NOTICES 

Environmental  statements:  notice  of  intent: 
Tillamook  County,  OR;  Tillamook  Bay  and  estuar\-  flood 
damage  reduction  and  ecosystem  restoration,  34452- 
34453 
White  River  Basin,  AR  and  MO;  White  River  Minimum 
Flow  Project,  34453 
Meetings: 
Future  water  resources  challenges:  regional  listening 
sessions,  34453-34454 

Environmental  Protection  Agency 

RULES 

Air  quality  implementation  plans;  approval  and 

promulgation;  various  States:  air  quality  planning 
purposes;  designation  of  areas; 
Colorado,  34399-34404 
Air  quality  implementation  plans:  approval  and 
promulgation:  various  States; 
Ohio,  34395-34399 
Water  supply; 

National  primary  drinking  water  regulations — 
Chloroform;  maximum  contaminant  level  goal 
removed,  34404-34405 
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PROPOSED  RULES 

Air  quality  irtiplemeiitatuiii  plans;  appnivai  and 

promulgatinn;  \ari()iis  States,  air  quality  })lanning 
purposes;  designation  of  areas: 
C'olorado,  34427 
Air  quality  implementation  plans;  approval  and 
promulgation;  various  .States: 
Ohio,  34427 
NOTICES 
Meetings: 

National  Drinking  Water  Advisory  (Council.  344h6- ,34467 

Executive  Office  of  ttie  President 

See  Trade  Representative,  {lffit;e  of  United  States 

Export  Administration  Bureau 

NOTICES 

Agency  information  collection  ac:tivities: 
Proposed  collection;  comment  request,  34438-34439 

Federal  Aviation  Administration 

RULES 

Airports: 

Passenger  facility  charges,  34535-34.543 
Class  E  airspace,  34392-34393 
PROPOSED  RULES 
Airworthiness  directives: 

Boeing,  34420-34422 
NOTICES 

Exemption  petitions;  sununary  and  disposition,  3452  7- 
34528 

Federal  Bureau  of  Investigation 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  34499-34500 

Federal  Communications  Commission 

RULES 

Common  carrier  services: 

Federal-State  |oint  Board  on  Universal  .Service — 
National  Exchange  Carrier  Association.  Inc  ;  Board  of 
Directors;  changes,  34407-34408 
Television  broadcasting: 

Class  A  television  s(?rvice;  establishmtuit 
Correction.  34405-34407 
NOTICES 
Agency  information  collection  ac:tivities- 

Proposed  collection;  comment  request,  344b7 
Reports  and  guidance  documents;  availability,  etc.- 
Telecommunications  Reporting  Worksheet;  program 
administrators;  consolidated  data  collection 
procedures;  comment  request,  34467-34468 

Federal  Deposit  Insurance  Corporation 

NOTICES 

Agency  information  collec:tion  activities: 

Submission  for  OMB  review;  comment  request.  34468- 
34469 

Federal  Energy  Regulatory  Commission 

NOTICES 

Hydroelectric  applications,  34462-34465 
Meetings;  Sunshine  Act.  34465-34466 
Applications,  hcanniis.  ({ftfrminations.  rtc  : 

Equitrans,  L.P..  34461-34462 

Kern  River  Cas  Transmission  Co.,  34462 

Tennessee  Cas  Pipeline  Co  ,  34462 


Federal  Reserve  System 

RULES 

Privacy  Act;  implementation.  34391-34392 

NOTICES 

Banks  and  bank  holding  companies: 

Formations,  acquisitions,  and  mergers.  34470 
Committees;  establishment,  renewal,  termination,  etc.: 

Consumer  Advisory  Council.  34470-34471 
Privacy  Act: 

Systems  of  records.  34471-34472 

Fish  and  Wildlife  Service 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  34490 
Comprehensive  conservation  plans;  availability,  etc.: 
Long  Island  National  Wildlife  Refuge  Complex,  NY, 
34490-34491 
Environmental  statements;  availability,  etc.: 
Incidental  take  permits — 
Culebra,  PR;  leatherback  or  hawksbill  sea  turtle 
hatchlings,  34491-34493 
Environmental  statements;  notice  of  intent: 
Incidental  take  permits — 
Douglas  County,  WA;  Columbia  River  Basin  bull  trout, 
bald  eagle,  etc.,  34493-34494 

Food  Safety  and  Inspection  Service 

RULES 

Meat  and  poultry  inspection: 

Partial  quality  control  programs;  requirements 
elimination,  34381-34391 

Forest  Service 

NOTICES 

Environmental  statements;  notice  of  intent: 

Uinta  National  Forest,  UT,  34436-34437 
Meetings: 

Willamette  Provincial  Advisory-  Committee,  34437 

•Health  and  Human  Services  Department 

Sec  x^gency  for  Healthcare  Research  and  Quality 
See  Centers  for  Disease  Control  and  Prevention 
Sep  Health  Care  Financing  Administration 
See  Health  Resources  and  Services  Administration 

Health  Care  Financing  Administration 

NOTICES 

Medicaid: 
State  allotments  for  payment  of  Medicare  Part  B 
premiums  for  qualifying  individuals  (2000  FY), 
34478-34481 
Medicare  and  Medicaid: 

Program  issuances  and  coverage  decisions;  quarterly 
listings,  34481-34489 

Health  Resources  and  Services  Administration 

NOTICES 

Meetings: 

Federal  Credentialing  Program;  working  meeting,  34489- 
34490 

Interior  Department 

See  Fish  and  Wildlife  Service 
See  Land  Management  Bureau 
See  National  Park  Service 
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Internal  Revenue  Service 

RULES 

Income  taxes,  etc.: 
Qualified  retirement  plans,  etc. — 

Relief  from  disqualification  for  plans  accepting 
rollovers;  correction,  34534 
NOTICES 

Agency  information  collection  activities: 
Proposed  collection:  comment  request,  34528-34531 

International  Trade  Administration 

NOTICES 

Antidumping: 
Dynamic  random  access  memory  semiconductors  of  one 
megabit  and  above  from — 
Korea,  34439-34440 
Silicomanganese  from — 
Ukraine,  34440-34441 

Justice  Department 

See  Drug  Enforcement  Administration 
See  Federal  Bureau  of  Investigation 

Labor  Department 

See  Pension  and  Welfare  Benefits  Administration 

Land  Management  Bureau 

PROPOSED  RULES 

Land  resource  management: 

Recreation  permits  for  public  lands 
Correction,  34534 
NOTICES 

Environmental  statements;  availability,  etc.: 

Transit  Mixed  Concrete  Co.  Sand  and  Gravel  Mining 
Project,  CA,  34494-34495 
Oil  and  gas  leases: 

Wyoming.  34495  34495 
Reports  and  guidance  documents;  availability,  etc.: 
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DEPARTMENT  OF  AGRICULTURE 
Food  Safety  and  Inspection  Service 
9  CFR  Parts  317,  318,  319,  381,  and  424 
[Docket  No.  97-001 F] 
RiN  0583-AC35 

Elimination  of  Requirements  for  Partial 
Quality  Control  Programs 

AGENCY:  Food  Safety  and  Inspection 

Service. 

ACUON:  Final  rule. 

summary:  The  Food  Safety  and 
Inspection  Service  (FSIS)  is  amending 
the  meat  and  poultry  products 
inspection  regulations  by  removing  the 
remaining  requirements  pertaining  to 
partial  quality  control  (PQC)  programs. 
A  PQC  program  controls  a  single 
product,  operation,  or  part  of  an 
operation  in  a  meat  or  poultry 
establishment.  FSIS  is  removing  the 
design  requirements  for  PQC  programs 
and  the  requirements  for  establishments 
to  have  PQC  programs  for  certain 
products  or  processes.  For  example, 
poultry  slaughtering  establishments 
operating  under  the  New  Line  Speed 
(NELS)  inspection  system  and  the  New 
Turkey  Inspection  System  (NTIS)  will 
no  longer  be  required  to  operate  PQC 
programs  in  conjunction  with  those 
systems.  FSIS  also  is  removing  from  the 
thermal  processing  regulations  all 
requirements  concerning  PQC  programs, 
the  requirements  for  case-by-case  FSIS 
approval  of  systems  and  devices  not 
specified  in  the  regulations,  and  several 
other  prior  approval  requirements.  The 
amended  regulations  will  be  more 
consistent  with  the  Pathogen  Reduction 
(PR)/Hazard  Analysis  and  Critical 
Control  Points  (HACCP)  regulations  and 
inspected  establishments  will  have 
greater  flexibility  to  adopt  new 
technologies  and  methods  that  will 


improve  food  safety  and  other  consumer 
protections. 

EFFECTIVE  DATE:  August  28,  2000.  The 
material  incorporated  by  reference  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  August  28,  2000. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr 
Daniel  L.  Engeljohn,  Director. 
Regulations  Development  and  Analysis 
Division,  Office  of  Policy,  Program 
Development,  and  Evaluation,  Food 
Safety  and  Inspection  Service.  U.S. 
Department  of  Agriculture,  Washington, 
DC  20250-3700;  (202)  720-5627, 
SUPPLEMENTARY  INFORMATION: 

Background 

FSIS  carries  out  programs  designed  to 
ensure  that  meat,  poultry,  and  egg 
products  are  wholesome,  not 
adulterated,  and  properly  marked, 
labeled,  and  packaged.  FSIS  is 
implementing  the  "Pathogen  Reduction; 
Hazard  Analysis  and  Critical  Control 
Point  (HACCP)  Systems"  final  rule 
published  July  25,  1996  (61  FR  38806), 
to  reduce  the  risk  of  foodbome  illness 
associated  with  the  consumption  of 
meat  and  poultry  products  to  the 
maximum  extent  possible.  The  Pathogen 
Reduction  {PR)/HACCP  final  rule 
requires  establishments  to  take 
appropriate  and  feasible  measures  to 
prevent  or  reduce  the  likelihood  of 
physical,  chemical,  and  microbiological 
hazards  in  the  production  of  meat  and 
poultry  products.  Specifically,  the  PR/ 
HACCP  final  rule:  (1)  Requires  each 
official  meat  and  poultry  establishment 
to  develop  and  implement  written 
sanitation  standard  operating 
procedures  (Sanitation  SOP's);  (2) 
requires  regular  microbial  testing  (for 
generic  Escherichia  coli]  by  slaughter 
establishments  to  verify  the  adequacy  of 
the  establishment's  process  controls  for 
the  prevention  and  removal  of  fecal 
contamination  and  associated  bacteria; 
(3)  establishes  pathogen  reduction 
performance  standards  for  Salmonella 
that  slaughter  establishments  producing 
raw  ground  products  must  meet;  and  (4) 
requires  that  all  meat  and  poultry 
establishments  develop  and  implement 
a  system  of  preventive  controls  designed 
to  improve  the  safety  of  their  products, 
known  as  HACCP. 

HACCP  is  a  conceptually  simple, 
science-based  process  control  system  by 
which  food  processors  identify  and 
evaluate  hazards  to  the  production  of 
safe  products,  institute  controls 


necessary  to  reduce  or  eliminate  those 
hazards,  monitor  the  performance  of 
these  controls,  and  maintain  records  of 
this  monitoring. 

FSIS  is  reviewing  its  regulations  to 
determine  how  thev  can  be  revised  to 
conform  with  the  PR/HACCP 
regulations  and  the  regulatory-  approach 
they  embody.  This  approach  favors 
performance-based  standards  over 
prescriptive,  command-and-control 
regulations.  In  its  December  29,  1995, 
advance  notice  of  proposed  rulemaking 
(ANPR)  "FSIS  Agenda  for  Change: 
Regulator}'  Review"  (60  FR  67469),  FSIS 
said  that  by  eliminating  urmecessar%- 
regulations  and  replacing  command- 
and-control  prescriptions  with 
performance  standards,  inspected 
establishments  would  have  greater 
flexibihty  to  adopt  irmovations  that  can 
yield  food  safety  benefits.  Identified  as 
candidates  for  modification  or 
elimination  were  those  regulations  that 
delimit  processing  and  treatment 
methods  intended  to  address  specific 
food  safety  hazards  and  requirements 
that  establish  quality  control  programs. 

Under  FSIS  regulations,  a  company 
may  choose  to  place  all  of  the  processes 
and  products  in  a  plant  under  a 
comprehensive,  or  total,  quality  control 
(TQC)  system,  or  the  company  may 
choose  to  place  only  individual 
products  or  processes  under  quality 
control.  A  quality  control  program  for 
only  one  process  or  product  in  a  plant 
is  known  as  a  partial  quality  control,  or 
PQC,  program.  This  final  rule  addresses 
PQC  programs. 

Some  PQC  programs  control  potential 
health  and  safety  problems;  others  focus 
on  economic  or  quality  factors.  PQC 
programs  controlling  for  safet>'  factors 
include  those  for  thermally  processed 
products,  which  are  intended  primarily 
to  prevent  toxin  formation  in  the 
processed  product.  The  programs  for 
cooked  beef  products  are  intended  to 
ensure  that  the  processing  of  the 
products  meets  the  regulators- 
requirements  for  handling,  processing 
(time,  temperature,  and  relative 
humidity),  and  storage  to  prevent 
pathogen  formation  in  the  products, 
PQC  programs  that  control  for  product 
safety  have  been  superseded  bv  required 
HACCP  plans. 

PQC  programs  that  control  for 
economic  or  non-food  safety  factors 
include  those  used  to  control  the  fat  and 
water  content  of  hotdogs;  the  number  of 
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meatballs  in  or  pepperoni  slices  on,  a 
product;  and  the  moisture  or  protein-fat- 
hce  (PFF)  content  of  a  product  labeled 
"ham.  water  added."  The  quality 
control  program  for  mechanically 
separated  (species)  (MS(S))  is  intended 
to  control  bone  particle  size,  calcium 
content,  fat  and  protein  content,  and 
protein  efficiency  ratio  (9  CFR  319.5). 
The  programs  for  pressed  ham  and 
spiced  ham  products  are  intended  to 
ensure  that  the  products  meet  the  PFF 
regulatory  requirements  of  §319.104. 

PQC  programs  to  control  products  for 
economic  factors  are  intended  to 
prevent  the  marketing  of  products  that 
are  misbrand»;d  or  that  lack  the  quality 
or  value  that  consumers  expect.  A  plant 
operating  under  a  PQC'  program  for  net 
weight  keeps  records  of  its  checks  and 
corrective  actions  to  avoid  lot 
inspection  Under  PQCl  programs  for  fat 
and  water  in  frankfurters,  plants  keep 
ingredient  records  by  lot  and  results  of 
laboratory  tt-sts  for  verification  by  FSIS 
inspectors  A  plant  operating  a  PQC 
program  for  boneless  meat  inspection 
does  its  own  on-line  insptjctitm  and 
keeps  rect)rds.  The  FSIS  inspector 
randomly  selects  samples  of  product 
that  the  plant  has  already  inspected  to 
ensure  that  the  records  are  accurate. 

FSIS  regulations  have  required 
establishments  to  have  PQC  programs 
for  certain  produi:ts  or  processes,  such 
as  the  one  for  M.S(,S).  just  mentioned.  A 
PQC  program  for  on-line  t:arcass  quality 
c(mtrol  has  been  reciuired  for  an 
establishment  operating  under  either  the 
NELS  or  the  NTIS  poultry  inspection 
system  (9  CFR  381.7ti(c)) 

In  1997.  the  Agencv  published  a  final 
rule  that,  among  other  things,  removed 
the  recjuirement  for  FSIS  prior  approv.il 
of  most  PQC  programs  (ti2  FR  4501H; 
.Xugust  25,  1997)   F-\SIS  now  thinks  it 
appropriate  to  take  the  hirther  step  of 
eliminating  the  remaining  PQC 
rcciuirements  so  that  establishments  will 
b.ive  the  flexibilitv  thev  net-d  to  be 
innovative,  (onsistent  with  HAC(;P  and 
the  Agency's  reguhitorv  nolic.v 

On  May  18,  1999,  FSI.S  [iroposcd  \n 
amend  the  mi-at  ,md  poultry  products 
inspe(  tion  rfgiilatmns  hv  rt'moving 
recjuiremt'iits  pert. lining  to  PQ(; 
programs.  ex(  cpt  progr<inis  for  poultr\ 
proiliK  I  irr.idiation  pl.uits  (()4  FK 
2fiH92t  Thi'  Ue<  .Miiber  23.  1999.  final 
rule  "irr<idMliiin  of  Meal  Food 
Products"  removed  requirements  for 
<iu.ilitv  r:nntrol  programs  in  such 
irradiation  plants  ((i4  FK  721»)5). 

Comments  Received 

F.SIS  received  six  letters  in  response 
to  the  May  IH.  1999,  proposal   All  were 
from  the  regiil.ited  industry  <ind  <ill 
supported  the  proposal.  Some 


commenters  wanted  clarification  of 
matters  addressed  in  the  preamble  of  the 
proposal,  and  one  requested  the  removal 
of  additional  regulatory  restrictions.  The 
substantive  comments  and  the  Agency's 
responses  are  summarized  below. 

Comment:  An  organization 
representing  the  food  processing 
industry'  supported  the  proposed 
removal  from  the  thermal  processing 
regulations  of  requirements  for  FSIS 
prior  approval  of  systems  and  devices 
not  specified  in  the  regulations  and  of 
all  requirements  concerning  PQC 
programs.  This  commenter  also 
recommended  the  removal  from  these 
regulations  of  additional  command-and- 
control  provisions.  The  commenter 
asked  that,  in  the  regulations  on  the 
handling  of  containers  after  closure  (9 
CFR  318.301(0(2)  and  381  301(f)(2)), 
approval  by  a  processing  authority 
replace  the  need  to  obtain  the  FSIS 
Administrator's  permission  for  a  time 
lapse  between  container  closing  and 
initiation  of  thermal  processing  of 
greater  than  two  hours. 

Response:  FSIS  set  the  regulatory 
maximum  2-hour  time  period  between 
container  closure  and  initiation  of  the 
thermal  process  in  its  1984  canning 
regulation  amendments.  The  Agency 
did  so  to  prevent  adulteration  from  the 
holding  of  unprocessed  products  for  an 
extended  period,  and  because  it  was 
aware  of  several  documented  incidents 
of  illness  from  staphylococcal 
enterotoxin  in  such  products.  The 
commenter's  suggested  change  would 
place  the  judgment  whether  to  alter  the 
specified  time  interval  between  closure 
and  the  initiation  of  thermal  processing 
with  the  process  authority  rather  than 
the  FSIS  Administrator 

A  processing  authority  is  an 
individual  or  organization  with  expert 
knowledge  of  thermal  processiiig 
requirements  for  foods  in  hermetically 
seale<l  containers,  having  access  to 
f.icilities  for  making  such 
(ieterniinations.  and  designated  by  the 
est.iblishment  to  perform  certain 
functions  required  by  the  regulations. 
I'.SI.S  already  requires  the  processing 
.iuthorit\  t(j  perform  the  vital  function 
of  developing  and  determining  the 
process  schedulf*  and  specifying  the 
critical  factors  in  the  process. 

The  (.hange  suggested  by  the 
commenter  is  consistent  with  the 
.Xgency's  stated  aim  of  making  the  meat 
and  poultry  c:anning  regulations  more 
consistent  with  the  .-Kgenc  ys  new.  non- 
(ommand-and-control  regulatory 
approach  by  elimin.iting  some  prior 
approval  requirements  With  respect  to 
the  canning  regulations,  however,  this 
rulemaking  addresses  only  PQf^ 
programs  and  prior  approval 


requirements  other  than  the  one 
addressed  by  the  commenter.  FSIS 
therefore  considers  the  commenter's 
request  to  be  outside  the  scope  of  this 
rulemaking. 

Comment:  The  same  commenter 
requested  the  addition  to  the  regulations 
on  pH  measurement  in  canning  plants 
(9  CFR  318.304(e)  and  381.304(e))  of  a 
provision  allowing  use  of  colorimetric 
or  other  methods  in  addition  to 
potentiometric  methods,  provided  that 
the  methods  are  sufficiently  accurate  to 
ensure  product  safety  and  stability.  The 
commenter  also  asked  for  the  removal  of 
the  requirement  for  approval  by  the 
FSIS  Administrator  of  methods  other 
than  the  potentiometric.  In  addition,  the 
commenter  requested  the  removal  of  the 
requirement  at  9  CFR  318.305(h)(2)  and 
381.305(h)(2)  for  approval  by  the  FSIS 
Administrator  for  the  use  in  cooling 
canal  water  of  chemicals  other  than 
chlorine  that  have  a  bactericidal  effect 
equivalent  to  that  of  chlorine. 

Response:  As  stated  in  the  previous 
response,  FSIS  proposed  to  make  the 
thermal  processing  regulations  more 
consistent  with  its  new  regulatory 
approach  by  eliminating  provisions 
concerning  PQC  programs  and  certain 
prior  approval  requirements.  FSIS  did 
not  propose  changes  in  its  requirements 
for  pH  measuring  devices  or  chemicals 
used  in  cooling  canal  water.  These 
suggested  changes  are  outside  the  scope 
of  this  rulemaking,  and,  accordingly, 
FSIS  is  not  making  them  in  this  final 
rule. 

Regarding  the  regulation  on  chemicals 
in  cooling  canal  water,  FSIS  announced 
in  early  1998  that  it  was  ending  its  prior 
approval  system  for  all  non-food 
compounds  and  proprietary  substances 
(63  FR  7319;  February  13.  i998).  These 
classes  of  substances  include  water 
treatment  compounds.  The  program  was 
ended  because  the  Agency  considered  it 
to  be  redundant  with  those  of  other 
Federal  agencies  and  because  of  the 
program's  inconsistency  with  the  PR/ 
HACCP  regulations. 

Since  establishments  are  responsible 
for  developing  and  implementing 
HACCP  plans  incorporating  the  controls 
necessary"  and  appropriate  to  produce 
safe  meat  and  poultry  products.  FSIS  is 
not  responsible  for  determining  whether 
th«>  nonfood  compounds  and  proprietary 
substances  they  use  are  safe  and 
effective.  Therefore,  establishments 
need  not  obtain  the  approval  of  the 
Administrator  to  use  chemicals  other 
than  chlorine  in  cooling  canal  water. 

Nevertheless,  FSIS  retains  the 
discretionary'  authority  to  prevent  the 
use  of  such  substances  in  official 
establishments  if  the  Agency  finds, 
through  its  normal  inspection  activities. 
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that  the  substances  directly  or  indirectly 
contaminate  edible  product.  FSIS 
expects  establishments  to  use  only 
compounds  that  are  safe  and  that  have 
the  intended  technical  effect  when  used 
appropriately  in  a  food  preparation 
environment.  The  Agency  expects 
establishments  to  keep  on  file  any 
information  provided  by  chemical 
manufacturers  (written  approvals  from 
other  agencies,  letters  of  guaranty,  etc.) 
as  part  of  their  sanitation  SOP.  HACCP. 
or  other  records. 

Comment:  The  same  commenter 
requested  the  removal  of  two  other 
prior-approval  requirements  in  the 
canning  regulations:  first,  the 
requirement  (in  9  CFR  318.305(a)(2)(ii) 
and  381.305{a)(2)(ii))for  FSIS 
Administrator  approval  of  recording 
devices  other  than  temperature/time 
recording  devices;  and  second,  the 
requirement  at  9  CFR  318.305(d)(5)  and 
381.305(d)(5)  that  the  FSIS 
Administrator  be  notified  of  the  use  of 
any  batch  retorts  with  steam/air 
circulation  systems. 

Response:  FSIS  proposed  the 
elimination  of  the  requirement  for  prior- 
approval  of  thermometric  measuring 
devices  other  than  mercury-in-glass 
thermometers  (proposed 
§§318.305(a)(l)(ii)and 
381.305(a)(l)(ii)).  The  Agency  also 
proposed  the  elimination  of  prior 
approval  requirements  for  automated 
process  monitoring  and  recordkeeping 
systems  not  specified  in  the  canning 
processing  regulations  (proposed 
§§  318.307(b)  and  381.307(b}).  The 
commenter's  suggestion  to  remove  the 
requirement  in  §§  318.305(a)(2)(ii)  and 
381.305(a)(2)(ii)  for  prior  approval  of 
time/temperature  recording  devices 
other  than  chart-type  devices  is 
consistent  with  the  Agency's  proposals 
regarding  temperature  measurement  and 
automatic  process  monitoring  devices. 
Accordingly.  FSIS  is  making  the 
requested  change  to  the  regulations  in 
this  final  rule. 

Regarding  the  prior  approval  of  batch 
retorts  with  steam-air  cooling,  FSIS 
finds  the  commenter's  request  to  be 
consistent  with  the  Agency's  proposal  to 
eliminate  the  requirement  for  prior 
approval  of  thermal  processing  systems 
other  than  those  delineated  in 
^^318.305  and  381.305  of  the  canning 
regulations  (proposed  §§  318.305(f)  and 
381.305(f)).  FSIS  is  therefore  adopting 
the  requested  change  in  this  final  rule. 

Comment:  The  same  commenter — the 
organization  representing  the  food 
processing  industry' — questioned  the 
intent  of  the  Agency's  statement  in  the 
preamble  of  the  proposal  regarding 
alternative  documented  procedures  for 
handling  process  deviations  or  finished 


product  inspections.  FSIS  stated,  at  64 
FR  26894,  that  such  procedures  "would 
have  to  ensure  that  only  safe,  stable 
product  is  shipped  in  commerce."  The 
procedures  would  have  to  ensure  that 
the  product  is  free  of  microorganisms  of 
public  health  significance  and  is  not 
adulterated  by  other  types  of  bacteria, 
such  as  "flat-sour"  bacteria  or  other 
spoilage  organisms. 

The  commenter  thought  that  the 
Agency's  statement  could  be 
misinterpreted  to  mean  that  a  product 
might  be  adulterated  if  spoilage 
organisms  were  merely  present  in  a 
product  not  likely  to  be  subject  to 
conditions  that  would  lead  to  the 
growth  of  the  organisms  and 
deterioration  of  the  product.  Citing  the 
regulator}'  definition  of  shelf  stability  (at 
9  CFR  318.300  and  381.300),  the 
commenter  pointed  out  that  the 
presence  in  low  numbers  of  flat-sour 
bacteria  or  other  spoilage  organisms  that 
would  not  grow  under  intended 
conditions  of  distribution  and  storage 
would  not  render  the  product 
adulterated.  However,  the  growth  of 
spoilage  organisms  to  high  numbers  that 
affected  product  characteristics  before 
or  after  processing  would  adulterate  the 
finished  product.  The  product  then 
would  not  be  cleared  by  a  processing 
authority  or  released  into  commerce. 

Response:  The  commenter  has 
accurately  explained  the  intended 
meaning  of  the  phrase  "adulterated  by 
*   *   *  spoilage  organisms  "  in  the 
preamble  of  the  proposal  (at  64  FR 
26894).  In  stating  the  conditions  for  use 
of  procedures  alternative  to  the  existing 
prescriptive  requirements  (9  CFR 
318.308(d)  and  381.308(d);  9  CFR 
318.309(d)  and  381.309(d)),  FSIS 
assumed  the  current  regulatory 
definitions  of  'shelf  stability." 

Comment:  The  same  commenter 
questioned  whether  the  Agency's 
example  of  an  establishment's 
incorporation  of  a  PQC  program  for  raw- 
materials  in  the  establishment's  HACCP 
plan  (at  64  FR  26896)  might  imply  that 
non-food  safety  regulatory  concerns 
might  become  part  of  HACCP  systems, 
which  only  address  food  safety  issues. 

Response:  FSIS  agrees  with  the 
conunenter  that  HACCP  systems  are 
only  intended  to  control  food  safety 
hazards.  The  Agency  recognizes  the 
potential  for  misunderstanding  that  can 
arise  when  PQC  programs  and  HACCP 
systems  are  discussed  because  PQC 
programs  may  address  either  safety  or 
quality  issues  or  both.  The  context  of 
the  statements  to  which  the  commenter 
refers  was  the  analysis  of  benefits  of  the 
rule.  One  benefit  to  establishments  is  a 
possible  efficiency  gain  through 
integration  of  some  facets  of  quality 


control  with  HACCP.  FSIS  meant  to 
suggest  by  its  example  that  a  food 
safety-related  PQC  program  or  other 
food  safety  process  control  could  be 
used  in  the  context  of  an 
establishment's  HACCP  plan.  The 
HACCP  plan  would  include  a  critical 
control  point  for  raw  materials  only  if 
the  hazard  analysis  identified  a  food 
safety  hazard  associated  with  raw- 
materials.  Raw  material  control  is 
identified  as  a  CCP  in  many  HACCP 
plans  and  is  not  so  identified  in  others 
A  PQC  program  for  raw  materials  or  any 
other  step  in  processing  a  product 
would  be  relevant  to  HACCP  and  be 
subject  to  being  subsumed  in  or 
superseded  by  a  HACCP  plan  only  if  it 
were  food  safety-related. 

Comment:  The  food-processing 
industry'  organization  also  read 
proposed  §  318.308(b)(2)  and 
§  381.308(b)(2)  as  inadvertently 
depriving  ven.'  small  establishments  of 
the  option  of  using  the  alternative 
procedures  for  handling  process 
deviations  (§  318.308(d)  and 
§  381.308(d)). 

Response:  The  proposal  language  did 
not  exclude  any  canning  establishment 
without  a  HACCP  plan  that  addresses 
microbial  hazards  from  using  the 
procedures  in  paragraph  (d)  of  §  318.308 
or  §  381.308.  Further,  under  the  final 
rule,  these  procedures  will  continue  to 
be  available  to  establishments  whose 
HACCP  plans  do  not  address  microbial 
hazards. 

Comment:  Three  of  the  commenters — 
the  food-processing  industry 
organization,  an  organization 
representing  the  Nation's  turkey 
industry,  and  a  producer  of  processed 
meat  and  poultry'  products — wanted 
FSIS  to  continue  to  recognize  the  value 
of  PQC  programs,  and  particularly  of 
those  programs  that  the  Agency  has 
previously  approved.  The  food- 
processing  industry'  organization 
expressed  concern  that  such  programs 
might  automatically  become  invalid 
when  the  final  rule  goes  into  effect.  The 
organization  wanted  the  Agency  to 
address  this  matter  in  implementing 
notices  or  directives  to  the  FSIS  field 
force  lest  previously  approved 
procedures  have  to  be  re-documented. 

Response:  FSIS  has  not  changed  its 
policy  of  encouraging  establishments  to 
adopt  statistically  sound  quality  control 
systems.  FSIS  recognizes,  however,  that 
product  formulations,  processing 
operations,  and  technology-  may  change 
over  time,  and  that  establishments 
should  have  the  ability  to  change  the 
variables  and  parameters  of  their  control 
programs  without  seeking  Agency 
revalidation  of  those  programs.  The 
Agency  is  therefore  removing  the 
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prescriptive,  cnmmand-and-control 
regulatory  requirement.s  that  may  inhibit 
innovation — especially  innovation  that 
may  yield  food  safety  benefits.  The 
Agency's  approval  process  for  PQ(i 
programs  was  part  of  that  old  command- 
and-control  system. 

Obviously,  a  PQ(^  program  that  the 
Agency  approved  in  the  past  may  still 
be  regarded  as  useful  if  no  significant 
changes  have  been  made  in  the  process 
or  product  controlled.  However,  the 
proof  of  the  program's  effectiveness 
must  be  found  primarily  in  the  data 
collected  under  the  program  or  other 
studies  of  the  product  or  process 
controlled  and  not  in  an  old  approval 
letter.  This  is  particularly  the  case  with 
respect  to  food  safety-related  PQC] 
programs  Where  food  safety  is 
concerned.  FSIS  will  be  relying 
primarily  on  its  verification  of  HACCP 
systems  to  determine  whether  official 
establishments  are  taking  sound  control 
measures. 

Regarding  the  enforcement  of  this 
final  rule,  FSIS  will  issue  appropriate 
instructions  to  its  field  force.  Many  of 
the  changes  necessary  to  carry  out  this 
final  rule  have  already  been  instituted 
with  the  revision  of  the  Agency's 
automated  system  for  directing 
inspection  program  activities. 

Comment:  An  organization 
representing  the  meat  and  poultry 
canning  industry  supported  the 
proposal  but  thought  the  preamble 
should  have  e.xpanded  on  how  and  why 
the  elimination  of  PQ(;  programs  would 
not  diminish  consumer  confidence.  The 
commenter  thought  that  FSIS  should 
have  furnished  a  more  comprehensive 
explanation  of  PR/HACX'P  for  readers 
unfamiliar  with  it,  and  of  why  and  how 
PR/HACCP  systems  make  PQC  programs 
redundant.  The  commenter  also  thought 
the  explanation  for  the  elimination  of 
specific  PQ(^  requirements  was 
insufficient  to  allay  consumer 
skepticism  or  fears  about  eliminating 
such  requirements.  In  particular,  a  more 
substantial  justificatiim  should  have 
been  given  for  removing  FSIS  case-by- 
case  approval  of  thermal  pro<:essing 
systems  not  specifically  delineated  in 
the  regulations.  In  this  context,  the 
commenter  thought  that  FSIS  should 
have  discussed  the  fac:t  that  scientific 
evaluation  of  all  new  processes  by 
competent  experts  is  a  long-established 
practice  of  the  canned  foo(i  industry. 

Rfsponsf  F.SIS  made  an  inlitorial 
decision  to  limit  the  explanation  of  the 
PR/HACCP  final  rule  and  its  und.«rlvinK 
principles  because  they  had  been  fully 
discussed  in  previous  Agency 
public  ations  and  at  the  many  public 
meetings  and  media  events  conducted 
since  1995.  The  PR/HACCP  final  rule 


and  the  other  documents  referred  to  in 
the  preamble  of  the  proposal  were  made 
available  for  public  viewing  in  the  FSIS 
Docket  Room  at  the  address  given  in  the 
proposal.  Nevertheless,  in  response  to 
the  commentor's  suggestion.  FSIS  has 
added,  near  the  beginning  of  this 
preamble,  a  summary  of  the  main 
features  of  the  PR/HACCP  final  rule. 

While  FSIS  may  not  have  provided  a 
discussion  of  PR/HACCP  sufficient  to 
satisfy  the  commenter,  the  Agency  did 
state  in  the  proposal  that  requirements 
for  PQC  programs  that  control  for 
product  safety  have  been  superseded  by 
required  HACCP  plans  (64  FR  26893, 
col.  1).  The  Agency  also  stated  that 
requirements  pertaining  to  PQC 
programs  that  control  food  safety  factors 
are  inconsistent  with  PR/HACCP  (64  FR 
26894.  col.  3).  The  Agency  further  stated 
or  implied  in  a  number  of  places  (64  FR 
26892,  col.  3;  26893,  col.  3;  26894.  col. 
1,  col.  3;  26895,  col.  2,  col.  3;  and  26896, 
col.  2)  that  regulatory  requirements  for 
PQC  programs  tend  to  restrict 
innovation  and  perpetuate  the 
command-and-control  approach  to  food 
inspection  and  regulation.  Such 
regulatory  requirements  are  not  in 
keeping  with  the  Agency's  new 
approach  of  defining  industry 
compliance  with  performance-related 
objectives. 

On  the  matter  of  consumer  protection, 
the  Agency  stated  that  the  proposed  rule 
was  intended  to  provide  inspected 
establishments  with  flexibility  and  to 
encourage  them  to  adopt  new 
tef;hnologjes  and  methods  that  will 
improve  food  safety  and  other  consumer 
protections  (64  FR  26892,  26895  col.  2). 
The  Agency  also  stated,  with  respect  to 
PQC  programs  required  to  ensure 
compliance  with  regulatory  limits  on 
certain  restricted  ingredients  (64  FR 
28693,  col.  3)  and  with  product 
standards,  that  the  limits  and  standards 
themselves,  as  well  as  product  labeling 
requirements,  would  continue  to  protect 
consumers  (64  FR  26894,  col.  3;  26895, 
col.  1) 

FSIS  stated  that  PQC  programs  were 
not  necessary  to  ensure  food  safety 
protection  where  HACCP  plans  were  in 
operation  (64  FR  26894.  col  2).  It  may  be 
that  FSIS  could  have  said  more  about  its 
regulatory  provisions  for  continued 
consumer  protection,  but  in  the 
Agency's  judgment,  what  it  .said  was 
suffi(-ient  for  the  purposes  of  the 
rulemaking. 

On  the  elimination  of  case-by-case 
a()prnval  of  new  typos  of  thermal 
processing  systems  in  9  CFR  318.305(f) 
and  381  305(f),  new  systems  must  still 
meet  the  applicable  requirements 
governing  equipment  and  heal 
processing  procedures  and  be  capable  of 


producing  shelf-stable  products 
consistently  and  uniformly.  FSIS  stated 
in  the  preamble  of  the  proposal  (at  64 
FR  26894)  that  these  requirements 
reflect  the  basic  purposes  of  the  canning 
regulations. 

The  canning  regulations  continue  to 
address  such  matters  as:  container 
integrity  before  and  after  fill,  container 
closure;  thermal  processing  schedules; 
critical  factors;  operations  in  the 
thermal  processing  area;  processing  and 
production  records;  deviations  in 
processing;  finished  product  standards: 
recalls;  and  the  role  of  the  processing 
authority.  FSIS  has  recognized  that  the 
thermal  processing  regulations  are 
HACCP-consistent  with  respect  to  the 
control  of  microbial  hazards  and  has 
supplemented  them  with  a  requirement 
for  HACCP  plans  that  address  physical 
and  chemical  hazards.  The  Agency  also 
realizes,  however,  that  many  of  these 
regulations  are  excessively  prescriptive 
and  in  its  December  29.  1995.  ANPR. 
cited  above,  listed  them  among 
candidates  for  revision  or  removal  in 
conjunction  with  HACCP 
implementation. 

The  commenter's  statement  about  the 
canning  industry's  practice  of  having  all 
new  processes  evaluated  scientifically 
by  competent  experts  is  a  point  well 
taken.  Both  the  FDA  and  the  FSIS 
regulations  governing  thermally 
processed,  low-acid  foods  in 
hermetically  sealed  containers  require 
thermal  process  schedules  to  be 
established  by  qualified  persons — 
processing  authorities — who  have 
expert  knowledge  of  thermal  processing 
requirements  for  such  foods  and  access 
to  the  facilities  to  make  the  necessary 
determinations  (21  CFR  113.83;  9  CFR 
318.302.  381.302).  These  requirements 
remain  in  effect  for  canned  products. 
Also.  FSIS  has  thought  well  enough  of 
the  process-authority  concept  to  make 
use  of  it  in  the  final  rule  "Performance 
Standards  for  the  Production  of  Certain 
Meat  and  Poultry  Products"  (64  FR  732; 
January  6.  1999)'  Under  that  final  rule, 
affected  products  not  produced  under  a 
HACCP  plan  must  be  produced 
according  to  a  process  schedule 
approved  in  writing  by  a  process 
authority  for  safety  and  efficacy  in 
meeting  the  performance  standards 
applicable  to  the  product. 

Regarding  the  interest  commenters 
have  shown  in  the  few  changes  in  the 
canning  regulations  to  be  made  in  this 
final  rule,  FSIS  notes  that  in  the 
December  29.  1995,  ANPR  cited  above. 
FSIS  listed  the  requirements  for  canning 
and  canned  products  as  candidates  for 
reform.  Possible  actions  to  be  taken 
were  the  conversion  of  these 
requirements  to  performance  standards 


Federal  Register /Vol.  65,  No,  104 /Tuesday,  May  30,  2000 /Rules  and  Regulations 


34385 


and  clarifying  the  role  of  inspection 
program  employees.  A  future 
rulemaking  to  reform  the  carming 
regulations  remains  under 
consideration. 

Regulation  Changes  Adopted 

FSIS  is  eliminating  the  requirement  in 
9  CFR  317.21(b)  that  establishments 
have,  as  an  alternative  to  State  or  local 
certification  of  scales.  PQC  programs  or 
total  quality  control  system  provisions 
for  checking  the  accuracy  of  scales.  The 
Agency  will  simply  require  that  there  be 
a  certification  of  accuracy  from  State  or 
local  authorities  or  from  a  State- 
registered  or  -licensed  scale  repair  firm 
or  person.  Establishments  can,  of 
course,  continue  to  maintain  scale- 
checking  provisions  in  their  QC 
programs  and  systems. 

Tne  Agency  is  removing  from  the 
meat  and  poultry  inspection  regulations 
the  design  requirements  for  partial 
quality  control  programs  (9  CFR 
§  318.4(d),  §  381.145(d)). 

FSIS  also  is  removing  quality  control 
requirements  governing  the  use  of 
nitrites  in  bacon  curing  and  the  use  of 
certain  organic  acids  singly  or  in 
combination  to  delay  the  discoloration 
of  ft-esh  meat  cuts  (9  CFR  424.21-.22). 
Such  requirements  are  incompatible 
with  the  Agency's  regulatory  objectives 
because  they  specify  a  manner  of 
compliance  rather  than  simply  a 
performance  standard.  Both  the  nitrite 
and  the  organic  acid  regulations  clearly 
state  the  maximum  limits  of  use  of  the 
substances  they  concern.  Also,  the 
consumer  is  informed  by  product 
labeling  of  the  presence  of  the 
substances  in  products.  The  regulations 
provide  clear  limits  and  adequate 
consumer  protections  without  the 
quality  control  requirements.  In 
addition,  the  Agency  is  improving  the 
accuracy  of  the  regulation  by  using  the 
term  "production  of  botulinum  toxin  " 
rather  than  "growth  of  botulinum  toxin" 
(see  9  CFR  424.22(b)(l)(ii)(B)). 

FSIS  is  eliminating  a  number  of  prior- 
approval  requirements  fi^om  the  meat 
and  poultry  canning  regulations.  The 
Agency  is  replacing  the  requirement 
that  the  Agency  approve  temperature- 
indicating  devices  other  than  mercury- 
in-glass  thermometers  (at 
§§318.305(a)(l)(ii)  and  381.305(a)(l)(ii)) 
before  they  could  be  used.  The  devices 
must  meet  known  standards  of  accuracy 
for  such  devices,  but  the  Agency  is  not 
prescribing  the  frequency  of  testing  for 
accuracy. 

The  Agency  is  removing  the 
requirement  for  FSIS  prior-approval  of 
the  use  of  time/temperature  recording 
devices  other  than  chart-type  devices. 
The  alternative  devices  must  meet 


known  standards  of  accuracy  (9  CFR 
318.305{a)(l)(ii)  and  {a)(2)(ii);  9  CFR 
381.305{a)(l)(ii)  and  {a)(2)(ii)). 

In  response  to  comments,  the  Agency 
is  removing  the  requirement  at  9  CFR 
318.305(d)(5)  and  381.305(d)(5)  that  the 
FSIS  Administrator  be  notified  of  the 
use  of  any  batch  retorts  with  steam/air 
circulation  systems.  As  explained 
previously  in  this  document,  FSIS 
regards  this  action  as  consistent  with 
the  proposed  rule. 

As  proposed,  the  Agency  is  removing 
the  requirement  for  FSIS  case-by-case 
evaluation  and  prior  approval  of 
systems  for  thermally  processing  canned 
product  other  than  those  systems 
specifically  delineated  in  the 
regulations.  Such  alternative  systems 
must  still  be  adequate  for  producing 
shelf-stable  product  consistently  and 
uniformly.  (9  CFR  318.305(f), 
381.305(f).) 

FSIS  is  removing  from  the  thermal 
processing  regulations  (9  CFR 
318.307(b)  and  381.307(b))  requirements 
for  FSIS  approval  of  automated  process 
monitoring  and  recordkeeping  systems. 

The  Agency  also  is  removing  from  the 
thermal  processing  regulations  the 
requirements  in  §§  318.308  and  309  and 
§§  381.308  and  309  concerning  partial 
quality  control  programs  to  control 
process  deviations  and  establishment 
finished  product  inspection  proceduras. 
The  Agency  finds  that  these 
requirements  are  unnecessary.  The 
remaining  provisions  in  these  sections, 
which  are  based  on  HACCP  principles, 
remain  as  acceptable  protections  against 
potential  microbial  contamination. 

The  proposal  would  have  provided 
additional  options  for  establishments, 
such  as  handling  the  deviations  under 
an  approved  total  quality  control  system 
or  using  alternative  documented 
procedures  until  the  PR/HACCP  rule 
became  applicable  to  the  establishment. 
The  alternative  documented  procedures 
could  have  included  partial  quality 
control  programs  or  other  documented 
corrective  action,  monitoring,  or 
recordkeeping  procedures  developed  by 
or  for  the  establishment,  but  not  subject 
to  FSIS  approval.  Such  food  safety- 
related  PQC  programs  were  to  be 
integrated  in  or  superseded  by  the 
establishment's  HACCP  plan.  Because 
the  effective  date  of  the  final  rule  is  after 
January  25.  2000.  however,  the  PR/ 
HACCP  regulations  will  be  applicable  to 
all  establishments  that  are  subject  to  the 
final  rule.  Thus,  there  is  no  need  to 
provide  options  for  establishments  that 
are  not  yet  subject  to  the  PR/HACCP 
requirements.  Deviations  in  processing 
will  need  to  be  handled  according  to  a 
HACCP  plan  that  addresses  hazards 
associated  with  microbial 


contamination  or  by  the  alternative 
procedures  for  handling  deviations 
during  processing  or  through  record 
review  (§§  318.308(d)  and  381.308(d)). 

A  thermal  processing  establishment 
will  have  available  at  least  three 
alternatives  for  handling  finished 
product  inspections.  The  finished 
product  inspections  could  be  handled 
under:  (1)  The  existing  regulations 
(§§  318.309(d)  and  381.309(d)):  (2)  a 
HACCP  plan;  or  (3)  alternative 
documented  procedures  for  handling 
finished  product  inspections.  The 
alternative  documented  procedures  can 
be  PQC  programs  or  the  HACCP  plan 
provisions. 

In  any  case,  any  alternative 
procedures  for  handling  process 
deviations  or  finished  product 
inspections  will  have  to  ensure  that 
only  safe,  stable  product  is  shipped  in 
commerce.  The  procedures  will  have  to 
ensure  that  the  product  is  free  of 
microorganisms  of  public  health 
significance,  and  that  it  does  not  contain 
other  types  of  microorganisms,  such  as 
"flat-sour  "  bacteria  or  other  viable 
spoilage  organisms,  that  could  cause 
adulteration  under  intended  conditions 
of  distribution  and  storage  of  the 
product.  This  requirement  is  consistent 
with  the  aims  of  HACCP  and  with  the 
statutory  prohibitions  against  the 
distribution  of  adulterated  and 
misbranded  meat  and  poultry  products 
in  commerce. 

These  amendments  and  revisions  will 
make  the  thermal  processing  regulations 
more  consistent  with  the  PR/HACCP 
final  rule  by  explicitly  providing  a 
HACCP-plan  alternative  (consistent 
with  §§417. 2(b)(3))  to  the  prescriptive 
procedures  in  §§  318.309(d)  and 
381.309(d).  The  amended  and  revised 
regulations  also  include,  as  an  option 
for  handling  process  deviations  or  final 
product  inspections,  alternative 
documented  procedures  that  ensure  that 
only  safe  and  stable  products  are 
shipped  in  commerce.  This  option  will 
provide  the  establishment  with  the 
flexibility  to  use  PQC  programs  or  other 
procedures  that  meet  a  regulatory  public 
health  standard. 

It  should  be  noted  that,  under  the 
HACCP  regulations,  an  establishment's 
HACCP  plan  does  not  have  to  address 
potential  microbial  hazards  in  thermally 
processed/commercially  sterile  product 
if  the  establishment  is  following  the 
current  regulatory  requirements  for  such 
product.  However,  the  HACCP  plan 
must  address  physical  and  chemical 
hazards  to  which  the  product  may  be 
subject. 

Besides  removing  the  requirements 
pertaining  to  PQC  programs  that  control 
food  safety  factors,  which  are 
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inconsistent  with  PR/HAC:CP.  FSIS  is 
removing  the  requirements  affecting 
economic  or  quality-related  PQC 
programs.  FSIS  considers  both  the  food 
safety-related  and  the  economic  PQi'. 
requirements  to  be  too  prescriptive. 
They  tend  to  perpetuate  the  command- 
and-control  approach  to  food  inspection 
and  regulation.  They  are  not  in  keeping 
with  the  Agency's  new  regulatory- 
approach,  which  is  oriented  more 
toward  monitoring  indu.stry  complian<,e 
with  performance-related  objectives. 

FSIS  is  removing  the  QC  system 
requirements  from  the  regulations  and 
requirements  governing  the  identity  and 
composition  of  MS(S)  product  and  label 
approval  of  the  product  (9  CFR  ,119  .S). 
The  MS(S)  regulations  specify  the 
ma.\imum  calcium  content,  the 
minimum  protein  content,  the  protein 
efficiencv  ratio,  the  ma.ximum  fat 
content,  and  the  ma.ximum  bone  particle 
size  for  the  product.  The  regulations 
also  specify  the  elements  that  the  QC 
system  must  i:ontawi.  including  a 
written  description  of  the  methods  used 
by  the  establishment  to  maintain 
uniformity  of  raw  materials  used  in 
manufacturing  proiluct  ami  to  contri)! 
handling  and  processing  of  the  raw 
materials  and  finished  product  The 
regulations  also  specify  the  sample  size 
and  sampling  frequency  for  food- 
chemistry  analysis  of  product  to 
determine  compliance;  with  the 
standards.  FSLS  regards  these  prt)visions 
as  overly  prescriptive  and  believes  that, 
to  achieve  the  purposes  of  the  M,S(S) 
regulations,  it  is  sufficient  to  set  the 
pro<lu<:t  standards  for  fat,  protein, 
c<ilc:ium  content,  and  bone  particle  size. 

The  Agency  also  is  updating  the 
provision  for  finished  product  samples 
tt)  be  analyzed  according  to  methods  of 
the  Association  of  Official  Analytic:al 
(:h(!mists  (AOAC)  or  methods  listed  in 
the  FSIS  "(Chemistry  Laboratory 
tiuidebook."  to  reflect  use  of  the  most 
recent  edition  of  the  AOAC 
compendium   In  addition, 
establishments  will  have  the  latitude  to 
use  validated  scientific  methods 
equivalent  to,  hut  not  listed  in,  the 
AOAC  and  FSIS  refereni  es.  They  will 
have  the  flexibility  to  choose  the  most 
appropriate  means  of  ensuring  that 
MS(S)  meets  the  compositional  .ind 
labeling  identity  recjuirements  of  the 
regulations  The  Agenc  y  (  aiitions, 
bo'vevt'r  that,  if  the  establishment  is  to 
adequately  protect  its  interests,  it 
should  ensure  that  the  method  that  it 
uses  will  prt)iluce  results  ( omparable  to 
the  relevant  A()A(i  or  FSIS  method 

.Second,  FSIS  is  (eliminating  the 
(]uality  control  program  requirements 
from  the  protein-f.it  free  (I'FF) 
p(!rcenlage  regulations  (^^  .H9. 104  and 


319.105)  for  various  "finely  divided" 
cured  ham  products,  such  as  patties, 
chopped  or  pressed  ham,  and  spiced 
ham.  Establishments,  however,  must 
continue  to  comply  with  the  PFF 
perf:entage  limits  for  these  products. 

Finally,  FSIS  is  removing  the 
requirement  that  poultry  slaughtering 
establishments  operating  under  the 
NELS  and  NTIS  inspection  systems 
have  PQC  programs  for  carcass  defects. 
The  establishments  will  now  have  the 
flexibility  to  adopt  quality  control 
programs  or  other  measures  for  ensuring 
the  quality  of  their  products.  Removing 
the  prior-approval  aspect  of  these 
rtHjuirements  contributes  to  clarifying 
the  respective  roles  of  the  inspection 
service  and  the  regulated  industry — a 
necessary  task  in  making  the 
requirements  consistent  with  HACCP 

FSI.S  inspectors  will  continue  to 
check  poultry  in  NELS  and  NTIS  plants 
for  visible  contamination  and  carcass 
trimming  defects 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  final  rule  has  been  determined  to 
be  significant,  though  not  economically 
significant,  and  was  reviewed  by  the 
Office  of  Management  and  Budget  under 
Executive  Order  12866 

FSI.S  is  eliminating  the  regulatory 
requirements  pertaining  to 
establishment-operated  PQC  programs. 
This  action  removes  regulatory  obstacles 
to  innovation  and  command-and-control 
requirements,  which  are  inconsistent 
with  the  Agency's  new  regulatory 
approach  and  the  objectives  of  the  PR/ 
HACCF  regulations.  In  the  Agency's 
.\ugust  25.  1997,  final  rule  "Elimination 
of  Prior  Approval  Requirements  for 
Establishment  Drawings  and 
Specifications.  Equipment,  and  Certain 
Partial  Quality  (Control  Programs"  (62 
FR  4.S016).  the  requirements  for  FSIS 
prior  approval  of  most  PQC  programs 
were  eliminated.  This  action  was  taken 
to  facilitate  the  transition  to  HACCP  in 
official  establishments  producing  the 
greatest  portion  of  meat  and  poultry 
proilui  ts  consumed  in  the  United 
States  FSIS  is  now  taking  the  additional 
step  of  eliminating  the  remaining 
requirements  for  establishments  to  have 
PQC  programs  for  spe<;ific  products  or 
processes,  as  well  as  design 
requirements  affecting  PQCi  programs. 

"The  alternatives  to  this  rulemaking 
that  P.SIS  considered  were,  in  addition 
to  the  alternative  of  no  rulemaking, 
those  of  mandating  additional  in-plant 
controls  and  mandating  general 
requirements  and  standards  for  PQC" 
programs 

The  alternative  of  no  rulemaking 
would  impose  no  additional  regulatory 


burdens  on  establishments,  which 
would  continue  to  have  the  assurance 
that  their  PQC  programs  meet  basic 
design  criteria.  However,  the  Agency 
rejected  this  alternative.  The  failure  to 
change  the  regulations  would  leave  in 
place  a  prescriptive  regulatory  regime 
for  process  controls  and  PQC  programs 
that  also  conflicts  in  a  material  way 
with  the  objectives  of  the  PR/HACCP 
final  rule.  Under  HACCP, 
establishments  assume  responsibility  for 
building  science-based,  preventive 
process  controls  into  the  food 
production  system  to  reduce  or 
eliminate  food  safety  hazards.  This 
responsibility  includes  ensuring  that 
processes  conform  with  sound  food 
safety  performance  standards. 
Establishments  need  to  be  able  to 
implement  better  and  more  innovative 
food  safety  and  other  consumer- 
protection  strategies,  including  having 
Hexibility  to  design  a  PQC  program  and 
determine  its  content  and 
implementation  date. 

"The  alternative  of  mandating 
additional  in-plant  controls,  whether  in 
addition  to  or  in  lieu  of  PQC 
requirements,  would  add  regulatory 
assurances  that  processes  are  under 
control  and  that  products  are  safe, 
wholesome,  and  not  misbranded. 
However,  this  alternative  would  add 
prescriptive,  command-and-control 
requirements  and  restrict  the  scope  for 
establishment  food  safety  initiatives, 
contradicting  the  Agency's  new 
regulatory  approach.  The  additional 
requirements  also  would  likely  not 
result  in  food  safety  improvement. 

The  alternative  of  mandating  new- 
general  requirements  or  standards  for 
PQC  programs  would  differ  little  in  its 
effects  from  the  current  requirements  for 
PQC  programs  to  have  certain  features 
and  for  process  control  under  the 
programs  to  be  based  on  generally 
accepted  statistical  principles  {9  CFR 
318.4(d):  381.145(d)).  Even  if  the  current 
requirements  were  condensed,  they 
would  still  be  inconsistent  with  the  PR/ 
HACCP  regulations  and  with  the 
Agency's  new  regulatory  approach, 
establishments  would  continue  to  incur 
a  substantial  recordkeeping  burden,  and 
the  Agency  would  have  nearly  the  same 
burden  as  it  now  does  of  verifying 
establishment  compliance  with  the 
requirements. 

FSIS  chose  the  option  of  eliminating 
regulatory  requirements  for  all  PQC 
programs  except  QC  programs  for  the 
irradiation  of  poultry  products.  (As 
mentioned  previously,  the  final  rule 
"Irradiation  of  Meat  Food  Products  " 
removed  requirements  for  poultry 
irradiation  QC  programs.)  "This  option 
provides  establishments  with  the  most 
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flexibility  in  implementing  process 
control  programs  in  a  HACCP 
environment. 

This  final  rule  will  affect,  overall,  as 
many  as  72  poultry  slaughtering 
establishments  and  about  3.550 
establishments  that  process  meat  and 
poultry  products  beyond  slaughtering, 
dressing,  and  cut-up.  The  most  far- 
reaching  effect  of  the  rule  will  be  to 
increase  the  flexibility  establishments 
have  in  controlling  their  processes.  This 
benefit  arises  from  eliminating  the 
required  PQC  program  elements  in 
§§  318.4(d)  and  381.145(d). 

With  or  without  this  final  rule, 
establishment  HACCP  plans  will 
supersede  or  incorporate  the  few  PQC 
programs  that  control  food  safety 
factors.  Under  the  final  rule,  most 
establishments  that  have  PQC  programs 
that  control  for  non-food  safety  factors 
will  continue  to  use  the  programs.  In  all 
likelihood,  in  developing  new  PQC 
programs,  they  will  continue  to  include 
the  information  now  required  by  FSIS. 
They  will  also  be  free  to  adopt  other 
methods  of  process  control  and  different 
techniques  of  observation, 
measurement,  documentation, 
recordkeeping,  and  evaluation  than  are 
prescribed  in  the  current  regulations. 
They  are  likely  to  change  their  PQC- 
controUed  operations  to  coordinate  their 
food  quality  process  control  more 
effectively  with  their  HACCP  system 
operations  to  improve  overall  efficiency. 
Thus,  raw  material  control,  which  has 
been  a  required  element  in  PQC 
programs,  could  be  handled  under  a 
HACCP  plan  with  a  CCP  for  raw 
materials,  and  other  process  controls  for 
food  safety  could  be  handled  in  the 
same  manner.  Similarly,  the  records 
requirements  for  PQC  programs  could 
be  superseded  by  more  efficient  and 
appropriate  establishment-developed 
systems.  Establishments  would  thus  be 
able  to  achieve  unquantifiable  gains  in 
efficiency  that  would  yield  food  safety 
and  other  consumer-protection  benefits. 

FSIS-inspected  establishments 
develop  about  1 .900  PQC  programs  a 
year  according  to  regulatory  design 
specifications.  Assuming  that  a  PQC 
program  is  developed  by  a  QC  manager 
earning  about  $26  an  hour,  and  that  it 
takes  about  20  hours,  on  average,  to 
develop  a  PQC  program,  the  cost  to  an 
establishment  of  developing  such  a 
program  is  about  $520.  FSIS  estimates 
that  the  cost  to  the  regulated  industry  of 
developing  such  programs  is  about 
$1,000,000  per  year. 

This  cost  of  developing  PQC  programs 
according  to  FSIS  requirements,  plus 
$13  million  in  annual  operating  costs 
for  about  1.852  mandatory  (required  by 
regulation)  PQC  programs  ($26/hr.  x  260 


hrs./yr./program  x  1.852  programs),  add 
up  to  about  $14  million  in  costs  to  the 
regulated  industry. 

For  most  establishments,  the  final  rule 
will  not  yield  immediate,  direct  savings 
from  removal  of  burdens  associated 
with  developing  PQC  programs  because 
most  PQC  programs  are  voluntarily 
adopted  by  establishments. 
Establishments  likely  will  continue  the 
use  of  QC  methods  in  their  operations, 
so  the  removal  of  the  regulatory 
requirement  for  establishments  to  follow 
the  regulatory  design  specifications  will 
not  immediately  yield  a  savings  to 
establishments.  Further,  a  substantial 
proportion  of  the  costs  of  complying 
with  this  regulation  was  removed  with 
the  publication  of  the  final  rule 
eliminating  prior  approvals  for  facilities, 
equipment,  and  PQC  programs  (62  FR 
45016;  August  25,  1997). 

However,  FSIS  currently  requires  that 
if  establishments  adopt  PQC  programs, 
the  programs  must  meet  certain  design 
specifications  and  must  contain  certain 
specified  information.  Some 
establishments  that  are  required  to  have 
PQC  programs  for  certain  products  and 
processes  would  benefit  from  the 
removal  of  burdens  associated  with 
developing  PQC  programs.  These 
establishments,  including  those 
involved  in  producing  MS(S),  meat  cuts 
treated  with  organic  acids,  and  other 
processing,  may  benefit  from  shifting 
some  portion  of  their  PQC  program 
development  and  operation  costs  into 
HACCP-related  or  other  activities. 

Also,  under  the  final  rule, 
establishments  would  have  greater 
freedom  to  innovate.  An  indeterminate 
proportion  of  the  annual  burden  of 
developing  PQC  programs  according  to 
FSIS  specifications  could  eventually  be 
channeled  into  more  efficient  and 
effective  use  of  industry  resources, 
especially  where  PQC  programs  have 
been  operated. 

Thus,  although  there  will  not  be  a 
direct  savings  from  the  removal  of  the 
regulatory  requirements  governing  PQC 
programs,  the  industry  potentially  will 
be  able  to  make  more  efficient  and 
effective  use  of  the  $1  million  or  so  in 
annual  costs  of  developing  the 
programs. 

Finally,  the  final  rule  will  permit  FSIS 
to  reallocate  field  inspection  and 
headquarters  resources  now  used  in 
oversight  of  establishment-operated 
PQC  programs  to  higher  priority  food 
safety-related  activities. 

Regulatory  Flexibility  Act 

The  Administrator  of  FSIS  has 
determined  that  this  final  rule  will  not 
have  a  significant  effect  on  a  substantial 
number  of  small  entities.  The  final  rule 


will  affect  about  72  poultry  slaughtering 
establishments,  most  of  which  are  large 
business  enterprises.  It  also  will  affect 
as  many  as  3.550  official  meat  and 
poultry  processing  establishments,  of 
which  a  substantial  majority.  3,330.  are 
considered  small  entities  under  Small 
Business  Administration  criteria  (500  or 
fewer  employees  per  establishment). 
However,  the  rule  will  not  have  a 
significant  effect  on  these 
establishments.  It  will  impose  no  new 
regulatory  requirements  necessitating 
investments  or  other  resource 
commitments  by  establishments  but 
would,  by  removing  a  number  of 
existing  regulatory  requirements,  permit 
more  efficient  resource  utilization, 
especially  to  support  establishment 
HACCP  systems. 

The  final  rule  will  remove  the 
remaining  requirements  for 
establishments  to  have  PQC  programs 
for  certain  products  or  processes  and  the 
general  requirement  concerning  the 
design  of  such  programs.  The  final  rule 
will  give  inspected  establishments 
greater  flexibility  to  innovate  and  to 
introduce  new  processes  or  products 
that  meet  HACCP  or  other  consumer 
protection  objectives.  As  a  result,  the 
final  rule  will  theoretically  provide 
several  thousand  dollars  of  regulatory- 
relief  annually  per  establishment. 

The  final  rule  will  enable 
establishments  to  avoid  the  costs 
associated  with  developing  and 
implementing  PQC  programs  that 
address  regulatory  requirements  for  the 
use  of  certain  substances  in  preparation 
of  meat  and  poultry  products,  such  as 
the  use  of  organic  acids  to  delay 
discoloration  of  fresh  meat  cuts. 
Thermal  processing  establishments  (of 
which  there  are  about  130)  will  avoid 
the  costs  associated  with  develojSing 
PQC  programs  according  to  Agency 
specifications  and  the  costs  associated 
with  obtaining  Agency  prior  approvals. 

As  many  as  3,330  small 
establishments  will  no  longer  be 
required  to  operate  PQC  programs  for 
certain  processes  (such  as  PQC 
programs  for  processing  cooked  beef) 
and  products  (such  as  mechanically 
separated,  or  "deboned,"  product). 
Small  and  large  establishments  will  save 
about  $520  per  PQC  program  in 
development  costs  for  310  mandatory 
PQC  programs,  or  $161,720  total.  Out  of 
this  total,  small  establishments  will  save 
about  $151,320. 

Operating  costs  of  PQC  programs  vary- 
widely.  A  simple  PQC  program  to  verih- 
the  accuracy  of  scales,  for  example,  may 
require  that  tests  be  performed  only 
several  times  a  year,  at  little  cost  in 
operator  time.  A  PQC  program  for  a 
complex  process,  on  the  other  hand. 
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may  require  daily  tests  and  data 
collection  and  recordkeeping  tasks 
lasting  up  tt)  4  hours.  For  the  purposes 
of  this  document,  PQC  programs  are 
each  assumed  to  recjuire  up  to  1  hour's 
worth  of  daily  attention  by  the 
establishment  Q(^  specialist  The 
removal  of  the  PQ(]  requirements  will 
relieve  small  establishments  of  these 
burdens 

Assuming,  for  example,  that  small 
establishments  incur  annual  costs  of 
about  $12,000,000  in  operating 
mandatory  PQC  programs  (solely  in 
operating  the  QC]  evaluation  process  of 
such  programs,  and  not  including 
laboratory  analysis  or  special  facilities 
that  may  be  required  to  determine 
whether  produc:ts  are  in  compliance 
with  the  regulations),  each 
establishment  will  save  about  $3,600  in 
PQC  program  operations. 

In  addition,  small  establishments  will 
benefit  from  savings  (at  the  rate  of  $300 
per  establishment)  that  accrue  from  the 
removal  of  regulatory  design 
requirements  for  both  mandatory  and 
voluntary  PQ(;  programs  They  will 
have  flexibility  to  develop  and 
implement  HA('CP-C(msistent  or  othttr 
process  control  svstems.  bevoiid  the 
flexibility  that  was  provided  by  the  FSI.S 
final  rule  that  removed  prior  approval 
requirements  for  blueprints,  equipment, 
and  certain  PQC  programs  (H2  FR  45016; 
August  25.  1997). 

Thus,  at  least  $3,900  in  recurring 
savings  is  available  to  each  small  meat 
and  poultry  establishment   However, 
because  many,  if  not  most,  affected 
establishments  will  be  likely  to  continue 
to  operate  PQC  pri)grains  th<it  help  in 
producing  products  with  consistent  and 
uniform  characteristics,  establishments 
may  not  choose  to  reap  the  savings  that 
could  result  frr)m  adopting  alternatives 
to  their  PQC  programs  The  effect  of  the 
final  rule  on  the  substantial  number  of 
affec'ed  small  establishments  is 
therefore  not  likely  to  be  significant 

Executive  Order  12988 

This  final  nile  has  been  reviewed 
under  Executivts  Order  129HH,  Civil 
justice  Reform   States  and  local 
jurisdictions  are  preemjited  by  the 
Federal  Meat  Inspection  Act  (FMIA)  and 
the  Poultry  Prnduc:ts  Inspection  AiA 
(PPIA)  from  imposing  an\  marking  or 
packaging  retjuirements  on  federally 
inspected  meat  and  meat  products  or 
poultry  products  that  are  in  addition  to, 
or  different  than,  those  imposed  under 
the  FMIA  and  PPIA.  States  and  local 
jurisdictions  may.  however,  exercise 
concurrent  jurisdiction  over  meat  and 
poultry  products  that  are  outside  official 
establishments  for  the  purpose  of 
preventing  the  distribution  of  meat  or 


poultry  products  that  are  misbranded  or 
adulterated  under  the  FMIA  or  PPIA,  or, 
in  the  case  of  imported  articles,  which 
are  not  at  such  an  establishment,  after 
their  entry  into  the  United  States. 

This  final  rule  is  not  intended  to  have 
retroactive  effect. 

There  are  no  applicable 
administrative  procedures  that  must  be 
exhausted  prior  to  any  judicial 
challenge  to  the  provisions  of  this  final 
rule.  However,  the  administrative 
procedures  specified  in  9  CFR  381.35 
must  be  exhausted  prior  to  any  judicial 
challenge  of  the  application  of  the 
provisions  of  this  final  rule,  if  the 
challenge  involves  any  decision  of  an 
FSIS  employee  relating  to  inspection 
services  provided  under  the  FMIA  or 
PPIA 

Executive  Order  12898 

Pursuant  to  Executive  Order  12898 
(59  FR  7629;  February  16.  1994). 
"Federal  Actions  to  Address 
Environmental  Justice  in  Minority  and 
Low-Income  Populations,"  FSIS  has 
considered  potential  impacts  of  this 
final  rule  on  environmental  and  health 
(;onditions  in  low-income  and  minority 
communities. 

This  final  rule  will  remove  the 
requirements  pertaining  to  PQC 
programs  in  federally  inspected  meat 
and  poultry  establishments.  It  will  also 
remove  from  the  canning  regulations  all 
requirements  concerning  PQC  programs, 
the  requirements  for  case-by-case  FSIS 
approval  of  systems  and  devices  not 
specified  in  the  regulations,  and  several 
other  prior-approval  requirements. 

As  explained  in  the  economic  impact 
analysis,  the  regulations  should 
generally  benefit  firms  that  process 
meat,  meat  food  products,  and  poultry 
products.  The  regulations  will  not 
require  or  compel  meat  or  poultry 
establishments  to  relocate  or  alter  their 
operations  in  ways  that  could  adversely 
affect  the  public  health  or  environment 
in  low-income  and  minority 
communities.  Further,  this  final  rule 
will  not  exclude  any  persons  or 
populations  from  participation  in  FSIS 
programs,  deny  any  persons  or 
populations  the  benefits  of  FSIS 
programs,  or  subject  any  persons  or 
populations  to  discrimination  because 
of  their  race,  color,  or  national  origin. 
The  benefits  of  this  final  rule  from 
ensuring  that  products  are  not 
adulterated  or  misbranded  will  accrue 
to  the  members  of  all  classes  of  the 
public:,  including  minorities,  women, 
and  persons  with  disabilities. 

,'\bout  4  percent  of  official  meat  and 
poultry  establishments  are  under  female 
or  minority  ownership.  FSIS  does  not 
believe  that  the  effects  of  this 


rulemaking,  whether  beneficial  or 
adverse,  on  such  establishments  will  be 
disproportionate,  however,  the  Agency 
welcomes  any  data  or  information  that 
would  contribute  to  an  understanding  of 
the  effects  of  this  rule  on  minorities, 
women,  or  persons  with  disabilities. 

Additional  Public  Notification 

Public  awareness  of  all  stages  of 
rulemaking  and  policy  development  is 
important.  Consequently,  in  an  effort  to 
better  ensure  that  minorities,  women, 
and  persons  with  disabilities  are  aware 
of  this  final  rule,  FSIS  will  announce  it 
and  provide  copies  of  this  Federal 
Register  publication  in  the  weekly  FSIS 
Constituent  Update.  FSIS  conununicates 
the  Constituent  Update  by  fax  to  over 
300  organizations  and  individuals.  In 
addition,  the  update  is  available  on  line 
through  the  FSIS  web  page  located  at 
"http://www.fsis.usda.gov".  The  update 
is  used  to  provide  information  regarding 
FSIS  policies,  procedures,  regulations. 
Federal  Register  notices.  FSIS  public 
meetings,  recalls,  and  other  information 
that  could  affect  or  would  be  of  interest 
to  the  Agency's  constituents/ 
stakeholders.  The  constituent  fax  list 
consists  of  industry,  trade,  and  farm 
groups,  consumer  interest  groups,  allied 
health  professionals,  scientific 
professionals,  and  other  individuals 
who  havejequested  to  be  included. 
Through  these  various  channels,  FSIS  is 
able  to  provide  information  to  a  much 
broader,  more  diverse  audience.  For 
more  information  and  to  be  added  to  the 
constituent  fax  list,  readers  of  this 
document  may  fax  their  requests  to  the 
Congressional  and  Public  Affairs  Office, 
at  (202) 720-5704. 

Paperwork  Requirements 

Title:  Processing  Procedures  and 
Quality  Control  Systems. 

Tv'pe  of  Collection:  Revision. 

Abstract:  FSIS  has  reviewed  the 
paperwork  and  recordkeeping 
requirements  in  this  final  rule  in 
accordance  with  the  Paperwork 
Reduction  Act.  This  final  rule  will 
substantially  reduce  reporting 
requirements  for  official  establishments. 
The  final  rule  will  remove  the  design 
requirements  affecting  most  PQC 
programs  that  establishments  have  and 
most  requirements  for  establishments  to 
have  PQC  programs  for  certain  products 
or  processes.  Currently,  there  are 
624.465  burden  hours  associated  with 
the  PQC  program  requirements.  FSIS 
will  request  OMB  to  eliminate  all  these 
burden  hours  from  the  information 
collection  request  0583-0089. 
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List  of  Subiects 

9  CFR  Part  31 7 

Meat  inspection,  Reporting  and 
recordkeeping  requirements. 

9  CFR  Part  318 

Meat  inspection.  Reporting  and 
recordkeeping  requirements. 

9  CFR  Part  319 

Food  labeling.  Incorporation  by 
reference.  Meat  inspection. 

9  CFR  Part  381 

Poultry  and  poultry  products, 
Reporting  and  recordkeeping 
requirements. 

9  CFR  Part  424 

Food  additives.  Food  packaging.  Meat 
inspection.  Poultry  and  poultry 
products. 

For  the  reasons  set  forth  in  the 
preamble,  FSIS  is  amending  9  CFR 
chapter  HI,  the  Federal  meat  and  poultry 
inspection  regulations,  as  follows: 

PART  317— UVBELING,  MARKING 
DEVICES,  AND  CONTAINERS 

1.  The  authority  citation  for  part  317 
continues  to  read  as  follows: 

Authority:  21  L'.S.C.  601-695:  7  CFR  2  18. 
2.53. 

§317.21     [Amended] 

2.  Paragraph  (b)  of  §317.21  is 
amended  by  removing  the  comma  and 
all  words  following  the  word  "person". 

PART  318— ENTRY  INTO  OFFICIAL 
ESTABLISHMENTS;  REINSPECTION 
AND  PREPARATION  OF  PRODUCTS 

3.  The  authority  citation  for  part  318 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  138f.  450.  1901-1906: 
21  U.S.C.  601-695;  7  CFR  2.18.  2.53. 

§318.4    [Amended] 

4.  Paragraph  (d)  of  §  318.4  is  removed 
and  reserved. 

5.  In  §  318.305.  paragraph  (d)(5)  is 
removed,  and  paragraphs  (a)(l)(ii). 
(a)(2)(ii),  and  (f)  are  revised  to  read  as 
follows: 

§  31 6.305    Equipment  and  procedures  for 
heat  processing  systems. 

(a)  *   *   * 

(D*    *   * 

(ii)  Other  devices.  Temperature- 
indicating  devices,  such  as  resistance 
temperature  detectors,  used  in  lieu  of 
mercury-in-glass  thermometers,  shall 
meet  known,  accurate  standards  for 
such  devices  when  tested  for  accuracy. 
The  records  of  such  testing  shall  be 
available  to  FSIS  program  employees. 


(2)*    *   * 

(ii)  Other  devices.  Temperature/time 
recording  devices  or  procedures  used  in 
lieu  of  chart-type  devices  must  meet 
known  accurate  standards  for  such 
devices  or  procedures  when  tested  for 
accuracy.  Such  a  device  must  be 
accurate  enough  for  ensuring  that 
process  time  and  temperature 
parameters  have  been  met. 
***** 

(f)  Other  systems.  All  other  systems 
not  specifically  delineated  in  this 
section  and  used  for  the  thermal 
processing  of  canned  product  shall  be 
adequate  to  produce  shelf-stable 
products  consistently  and  uniformly. 
***** 

6.  Paragraph  (b)  of  §  318.307  is  revised 
to  read  as  follows: 

§318.307    Record  review  and  maintenance. 

***** 

(b)  Automated  process  monitoring 
and  recordkeeping.  Automated  process 
monitoring  and  recordkeeping  systems 
shall  be  designed  and  operated  in  a 
manner  that  will  ensure  compliance 
with  the  applicable  requirements  of 
§318.306. 
***** 

7.  In  §  318.308,  paragraph  (b)  is 
revised,  paragraph  (c)  is  removed  and 
reserved,  and  paragraph  (d)  introductor}' 
text  is  revised  to  read  as  follows: 

§318.308    Deviations  in  processing. 

***** 

(b)  Deviations  in  processing  (or 
process  deviations)  must  be  handled 
according  to: 

(l)(i)  A  HACCP  plan  for  canned 
product  that  addresses  hazards 
associated  with  microbial 
contamination,  or 

(ii)  Paragraph  (d)  of  this  section. 

(c)  [Reserved] 

(d)  Alternative  procedures  for 
handling  process  deviations. 
***** 

8.  In  §  318.309,  paragraph  (a)  is 
revised,  paragraphs  (b)  and  (c)  are 
removed  and  reserved,  and  paragraph 
(d)  introductory  text  is  revised,  to  read 
as  follows: 

§318.309    Finished  product  inspection. 

(a)  Finished  product  inspections  must 
be  handled  according  to: 

(1)  A  HACCP  plan  for  canned  product 
that  addresses  hazards  associated  with 
microbiological  contamination; 

(2)  An  FSIS-approved  total  quality 
control  system; 

(3)  Alternative  docimiented 
procedures  that  will  ensure  that  only 
safe  and  stable  product  is  shipped  in 
commerce;  or 


(4)  Paragraph  (d)  of  this  section. 

(b)  [Reserved] 

(c)  [Reserved] 

(d)  Alternative  procedures  for 
handling  finished  product  inspections 


PART  319— DERNITIONS  AND 
STANDARDS  OF  IDENTITY  OR 
COMPOSITION 

9.  The  authority  citation  for  part  319 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  450,  1901-1906;  21 
U.S.C.  601^95;  7  CFR  2.18.  2.53. 

10.  Paragraph  (e)(2)  of  §319.5  is 
revised  to  read  as  follows: 

§319.5    Mechanically  Separated  (Species). 

***** 

(e)  *   *    * 

(2)  Anah^tical  methods  used  by 
establishments  in  verifying  the  fat. 
protein,  and  calcium  content  of  product 
consisting  of  or  containing 
Mechanically  Separated  (Species)  shall 
be  among  those  listed  in  "Official 
Methods  of  Analysis  of  the  Association 
of  Official  Analytical  Chemists 
(AOAC)."  16th  edition.  1995.  §§960.39. 
976.21.  928.08  (Chapter  39).  and  940.33 
(Chapter  45).  which  is  incorporated  bv 
reference,  or.  if  no  AOAC  method  is 
available,  in  the  "Chemistry  Laboratory- 
Guidebook."  U.S.  Department  of 
Agriculture.  Washington.  DC  March 
1986  edition,  sections  6.011-6.013. 
Revised  June  1987  (pages  6-35  through 
6-65).  or  by  appropriate  methods 
validated  by  scientific  bodies  in 
collaborative  trials.  The  "Official 
Methods  of  Analysis  of  the  Association 
of  Official  Anahiical  Chemists.  " 
Chapter  39  and  Chapter  45,  subsection 
45.2.06  (AOAC  Official  Method  940.33). 
16th  edition,  1995,  are  incorporated  by 
reference  with  the  approval  of  the 
Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1 
CFR  Part  51. 

§319.104    [Amended] 

11.  Section  319.104  is  amended  in 
paragraph  (a)  by  removing  the  last 
sentence  of  footnote  3  to  the  chart. 

§319.105    [Amended] 

12.  Section  319.105  is  amended  in 
paragraph  (a)  by  removing  the  last 
sentence  of  footnote  2  to  the  chart. 

PART  381— POULTRY  PRODUCTS 
INSPECTION  REGULATIONS 

13.  The  authority  citation  for  part  381 
continues  to  read  as  follows; 

Authority:  7  U.S.C.  138f.  450;  21  U.S.C. 
451-470;  7'CFR  2.18,  2.53. 
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14   Section  3H1  7fi  is  amendtnl 
follows: 

d.  Paragraph  (b)(l)(ii)(/j)  is  revised 

b.  Paragraph  (h)(l)(iii)(/))  is  revised. 

(..  Paragraph  (h)(4)(i)((j)  intnxliu  torv 
text  is  revised. 

d.  Paragraph  (b)(4)(i)(/i)  is  revised 

e.  Paragraph  (b|(4)(ii)  is  reinovetl  and 
reservH(i. 

f.  Paragraph  (b)(4)(iii)  is  removed  and 
reserved 

g.  Paragraph  (h)(S)(i)(rj)  introdiicitorv 
te.xt  is  revised. 

h.  Paragraph  (b)(5)(i)(/;)  is  revised. 

i  Paragraph  (b)(5)(ii)  is  removed  and 
rt!served. 

j  Paragraph  (b)(5)(iii)  is  removed  and 
reserved 

k.  Paragraph  (i:)  is  removed. 

The  revisions  read  as  follows: 

§  381 .76    Post-mortem  inspection,  when 
required:  extent;  tredltlonal.  Streamlined 
Inspection  System  (SIS),  New  Line  Speed 
(NELS)  Inspection  System  and  the  New 
Turkey  Inspection  (NTI)  System;  rate  of 
inspection. 
***** 

(b)(1)  *    *    • 

(li)  '    '    • 

(h)  The  Administrator  determines  that 
the  establishment  has  the  intent  ami 
capabilitv  to  operate  at  line  spe»'(is 
greater  than  70  birds  per  minute,  and 
meets  all  the  facility  rtMjiiirements  in 
«?:)Hl,U>(d) 

(ill)  *    *    • 

{b)  The  Admiiustr.itor  determines  th.it 
the  est.iblishmeiit  meets  all  the  fa(  ilit\ 
requirements  in  ^,J81.Ujte) 
***** 

(4)  •    •    ♦ 

(i)  *     *     * 

(ij)  Postmortt'in  inspt'ctian  The 
establishment  shall  [iroside  thre*- 
inspe(  tion  stations  (in  eac  h  evisi:erating 
line  in  ( ompli.tni  e  with  the  fai  ilitv 
requirements  tj.mi   lb((i)(l)  The  three 
inspe<:tors  shall  inspect  the  inside, 
viscera,  and  outside  of  all  birds 
presented.  Kac  h  mspe(  tor  shall  hv 
flanked  bv  two  establishment 
emplovees — the  presenter  and  the 
helper  The  presenter  shall  ensure  that 
the  bird  is  properlv  eviscerated  and 
presentffd  for  inspection  and  the  visi  er<i 
uniformly  trailing  or  leading.  The 
inspector  shall  determine  which  birds 
shall  be  salvaged,  rejirocessed. 
condemned,  retained  for  disposition  bv 
the  veterinarian,  or  allowed  to  proceed 
down  the  line  as  a  passed  bird  subject 
to  reinspection   Poultry  car(:<isses  with 
f:ertain  defe<:ts  not  recpiiring 
condemnation  of  the  entire  c  .irt  ass  shall 
be  passed  by  tht?  inspeitor.  but  shall  be 
subject  to  reinspection  to  ensure  the 
physical  removal  of  the  spe(  ified 
defects.  The  helper,  under  the 


supervision  of  the  inspector,  shall  mark 
such  carcasses  for  trim  when  the  defects 
are  not  readily  observable.  Trimming  or 
birds  passed  subject  to  reinspection 
shall  be  performed  by: 
***** 

(/>)  A  reinspection  station  shall  be 
located  at  the  end  of  each  line.  This 
station  shall  comply  with  the  facility 
requirements  in  §  381 .36(d)(2).  The 
inspector  shall  ensure  that  the 
establishment  has  performed  the 
indicated  trimming  of  carcasses  passed 
subject  to  reinspection  by  visually 
monitoring,  checking  data,  or  gathering 
samples  at  the  station  or  at  other  critical 
points  on  the  line. 

(ii)  I  Reserved  I 

(iii)  IKeservedl 

(5)  •    *    • 
(i,  .    *    * 

(a)  Post-mortem  inspection  Each 
inspection  station  must  comply  with  the 
facility  requirements  in  *»  381.36(e)(1). 
Kach  inspet;tor  shall  be  flanked  by  and 
establishment  employee  assigned  to  be 
the  inspector's  helper  The  one 
inspector  on  an  NTI-1  Inspection 
.System  shall  be  presented  ever\-  bird. 
Kach  inspector  on  an  NTI-2  Inspection 
.System  line  shall  be  presented  every- 
other  bird  on  the  line.  An  establishment 
employee  shall  present  each  bird  to  the 
inspector  properly  eviscerated  with  the 
back  side  toward  the  inspector  and  the 
viscera  uniformly  trailing  or  leading 
Ka(.h  insp(K:tor  shall  inspect  the  inside, 
vise  era,  and  outside  of  all  birds 
[iresented  The  inspector  shall 
determine  which  bird  shall  be  salvaged, 
reprocessed,  condemned,  retained  for 
disposition  by  a  veterinarian,  or  allowed 
to  proceed  down  the  line  as  a  passed 
bird  subject  to  reinspection.  Turkey 
carcasses  with  certain  defet:ts  not 
re(piiring  condemnation  of  the  entire 
carcass  shall  be  passed  by  the  inspector, 
but  shall  be  subject  to  reinspection  to 
ensure  the  physical  removal  of  the 
specified  defects.  The  helper,  under  the 
supervision  of  the  inspector,  shall  mark 
such  carcasses  for  trim  when  the  defects 
of  birds  passed  subject  to  reinspection 
shall  be  performed  by: 
***** 

(/))  Hfinspectian  A  reinspection 
station  shall  be  located  at  the  end  of  the 
lines.  This  statitin  shall  comply  with  the 
facility  requirements  in  <»  381  36(e)(2) 
The  inspector  shall  ensure  that 
establishments  have  performed  the 
indicated  trimming  of  each  carcass 
passed  subject  to  reinspection  bv 
visually  monitoring,  checking  data,  and/ 
or  sampling  product  at  the  reinspection 
station  and.  if  necessary,  at  other  points, 
critical  to  the  wholesomeness  of 
proilut  t.  (jn  the  eviscerating  lino. 


(ii)  [Reserved] 
(iii)  [Reserved] 

§  381.1 21  d    [Amended] 

15.  Paragraph  (b)  of  §381,121d  is 
amended  by  removing  the  comma  and 
all  words  following  the  word  "person." 

S  381. 145    [Amended] 

16.  Paragraphs  (d)  and  (e)  of  §381.145 
are  removed  and  reserved 

17.  In  §  381.305.  paragraph  (d)(5)  is 
removed,  and  paragraphs  (a)(l)(ii), 
(a)(2)(ii).  and  (f)  are  revised  to  read  as 
follows: 

§  381 .305    Equipment  and  procedures  for 
heat  processing  systems. 

(a)*    •    * 

(D*   *   * 

(ii)  Other  devices.  Temperature- 
indicating  devices  used  in  lieu  of 
mercury-in-glass  thermometers,  such  as 
resistance  temperature  detectors,  shall 
meet  known,  accurate  standards  for 
such  devices  when  tested  for  accuracy. 
The  records  of  such  testing  shall  be 
available  to  FSIS  program  employees. 

(2)  *    *    * 

(ii)  Other  devices.  Temperature/time 
recording  devices  or  procedures  used  in 
lieu  of  chart-type  devices  must  meet 
known  accurate  standards  for  such 
devices  or  procedures  when  tested  for 
accuracy.  Such  a  device  must  be 
accurate  enough  for  ensuring  that 
process  time  and  temperature 
parameters  ha\e  been  met. 
***** 

(f)  Other  systems  All  other  systems 
not  specifically  delineated  in  this 
section  and  used  for  the  thermal 
processing  of  canned  product  shall  be 
adequate  to  produc:e  shelf-stable 
products  consistently  and  uniformly 
***** 

18.  Paragraph  (b)  of  §381.307  is 
revised  to  read  as  follows: 

§  381 .307    Record  review  and  maintenance. 

•  •  *  •  * 

(b)  Automated  process  mnniturmg 
and  recordkeeping  Automated  process 
monitoring  and  recordkeeping  systems 
shall  be  designed  and  operated  in  a 
manner  which  will  ensure  compliance 
with  the  applicable  requirements  of 
§381.306. 

•  •  *  *  * 

19.  In  §381  308.  paragraph  (b)  is 
revised,  paragraph  (c)  is  removed  and 
reserved,  and  paragraph  (d)  introductorv' 
text  is  revised  to  read  as  follows: 

1 381 .308    Deviations  In  processing. 

***** 

(b)  Deviations  in  processing  (or 
process  deviations)  must  be  handled 
according  to: 


1  Oxl  /  TiiacAz 


in     7nnn  /  Puluc 


inrl     Raniilafinne 
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(1)  A  HACC?  plan  for  canned  product 
that  addresses  hazards  associated  with 
microbial  contamination;  or 

(2)  Paragraph  (d)  of  this  section. 

(c)  [Reserved] 

(d)  Alternative  procedures  for 
handling  process  deviations. 


20.  In  §  381.309,  paragraph  (a)  is 
revised,  paragraphs  (b)  and  (c)  are 
removed  and  reserved,  and  paragraph 
(d)  introductory  text  is  revised,  to  read 
as  follows: 

§  381 .309    Finished  product  inspection. 

(a)  Finished  product  inspections  must 
be  handled  according  to: 


(1)  A  HACCP  plan  for  canned  product 
that  addresses  hazards  associated  with 
microbiological  contamination;  or 

(2)  An  FSIS-approved  total  quality 
control  system;  or 

(3)  Alternative  documented 
procedures  that  will  ensure  that  only 
product  that  is  safe  and  stable  is 
shipped  in  commerce;  or 

(4)  Paragraph  (d)  of  this  section. 

(b)  [Reserved] 

(c)  [Reserved] 

(d)  Alternative  procedures  for 
handling  finished  product  inspections. 


PART  424— PREPARATION  AND 
PROCESSING  OPERATIONS 

21.  The  authority  citation  for  part  424 
continues  to  read  as  follows: 

Authority:  7  L'.S.C.  450.  1901-1906;  21 
L'.S.C.  451^70.  601-695:  7  CFR  2.18   2  53 

22.  In  the  table  in  §  424.21(c).  under 
the  Class  of  substance  "Miscellaneous." 
the  entry  for  the  Substance  "Ascorbic 
acid,  enilhorbic  acid,  citric  acid,  sodium 
ascorbate,  and  sodium  citrate,  singly  or 
in  combination"  is  revised  to  read  as 
follows: 

§  424.21     Use  of  food  ingredients  and 
sources  of  radiation. 

***** 

(c)*    *    * 


Class  of  substance 


Substance 


Purpose 


Products 


Amount 


Miscellaneous 


Ascorbic  acid, 
erythorbic  acid, 
citric  acid,  sodium 
ascorbate  and  so- 
dium citrate,  sin- 
gly or  in  combina- 
tion 


To  delay  dis- 
coloration 


Fresh  t)eef  cuts, 
fresh  lamb  cuts, 
and  fresh  pork 
cuts. 


Not  to  exceed,  singly  or  in  combination  500  ppm  or  18  mg 
sq  inch  of  product  surface  of  ascorbic  acid  (in  accordance 
with  21  CFR  182  3013).  erythorbic  acid  (in  accordance 
with  21  CFR  182  3041).  or  sodium  ascorbate  (in  accord- 
ance with  21  CFR  182.3731):  and,'or  not  to  exceed,  singly 
or  in  combination.  250  ppm  or  0  9  mg/sq  inch  of  product 
surface  of  citric  acid  (in  accordance  with  21  CFR 
182.6033),  or  sodium  citrate  (in  accordance  with  21  CFR 
182.6751) 


23.  In  §424.22.  paragraphs 
(b)(l)(ii)(A)  and  (B)  are  revised  to  read 
as  follows: 

§  424.22    Certain  other  permitted  uses. 


(b)*  * 
(D*  * 


(A)  100  ppm  ingoing  (potassium 
nitrite  at  123  ppm  ingoing);  and  550 
ppm  sodium  ascorbate  or  sodium 
erythorbate  (isoascorbate)  shall  be  used; 
or 

(B)  A  predetermined  level  between  40 
and  80  ppm  (potassium  nitrite  at  a  level 
between  49  and  99  ppm);  550  ppm 
sodium  ascorbate  or  sodium  erythorbate 
(isoascorbate);  and  additional  sucrose  or 
other  similar  fermentable  carbohydrate 
at  a  minimum  of  0.7  percent  and  an 
inoculum  of  lactic  acid  producing 
bacteria  such  as  Pediococcus  acetolactii 
or  other  bacteria  demonstrated  to  be 
equally  effective  in  preventing  the 
production  of  Botulinum  toxin  at  a  level 
sufficient  for  the  purpose  of  preventing 
the  production  of  botulinum  toxin. 


Done  at  Washington.  DC.  on  May  12.  2000. 
Thomas  ).  Billy, 
Administrator. 

|FR  Doc.  00-12659  Filed  5-26-00:  8:45  am] 
BILLING  CODE  3410-OM-P 


FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  261a 
[Docket  No.  R-1071] 

Rules  Regarding  Access  to  Personal 
Information  Under  the  Privacy  Act 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTION:  Final  rule. 

SUMMARY:  In  accordance  with  the 
Privacy  Act,  the  Board  of  Governors  of 
the  Federal  Reserve  System  (Board)  is 
amending  its  Rules  Regarding  Access  to 
Personal  Information  under  the  Privacy 
Act  to  include  a  new  system  of  records, 
entitled  Multi-rater  Feedback  Records 
(BGFRS-25)  to  the  list  of  system  of 
records  that  is  exempt  from  certain 
required  disclosures.  Notice  of  the  new 
system  of  records  is  published 
elsewhere  in  this  Federal  Register. 
EFFECTIVE  DATE:  June  28,  2000. 


FOR  FURTHER  INFORMATION  CONTACT: 

Elaine  M.  Boutilier.  Senior  Counsel. 
Legal  Division  (202/452-2418).  or  Chris 
Fields.  Manager.  Human  Resources 
Function.  Management  Division  (202/ 
452-3654).  Board  of  Governors  of  the 
Federal  Reserve  System.  20th  Street  and 
Constitution  Avenue.  N\V.  Washington. 
DC  20551.  For  users  of  the 
Telecommunications  Device  for  the  Deaf 
(TDD)  only,  contact  Janice  Simms  at 
202/452-4984. 
SUPPLEMENTARY  INFORMATION: 

The  Board  is  instituting  a  feedback 
program  for  its  managers  and  officers. 
Under  this  Multi-rater  Feedback 
program,  Board  employees  who  work 
for  or  with  a  particular  manager  or 
officer  are  asked  to  complete  a 
voluntary,  confidential  questionnaire 
regarding  the  performance  of  that 
manager/officer  and  send  it  directly  to 
a  consultant  hired  by  the  Board  for  this 
program.  The  consultant  analyzes  the 
completed  questionnaires  and  compiles 
a  report  for  the  manager/officer  that 
summarizes  the  comments  from  the 
questiormaires.  This  report  does  not 
identify'  individual  comments  or  those 
who  completed  the  questionnaires.  The 
report  is  given  only  to  the  manager/ 
officer  being  evaluated;  no  other  Board 
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oniplovf't'  or  offict'r  recoivj's  d  t:opv  of 
thn  report  Tht^  consultant  maintains  all 
of  the  data  conniMtfci  with  thi.s  program. 
identifitMi  onlv  bv  th»'  name  of  thn 
manaBHr/officcr  bf  in^  »'valiiated 

Although  information  from  the 
completed  que.stionnaires  is  stored  in 
the  system  of  ret.urds  without 
identifying  the  individual  who 
completed  the  questionnaire,  it  is 
possible  that  the  individual  could  be 
identified  bv  careful  study  of  tho 
answers  provided.  To  protect  the 
confidentiality  of  these  participants, 
whit:h  is  oxpresslv  promised  when  the 
questionnaires  are  distributed,  this  data 
will  not  be  available  to  the  manager/ 
officer  that  is  the  subjott  of  the 
questionnaires.  Accordingly,  access  to 
certain  data  in  this  system  of  records  is 
restricted  pursuant  to  the  exemption 
provided  in  subsection  (k)(5)  of  the 
Privacy  Act.  5  U  S C.  552a(k)(5).  The 
Board's  Rules  Regarding  Access  to 
Personal  Information  under  the  Privacy 
Act  must  be  amended  to  include  this 
system  of  records  in  the  list  of  "exempt  " 
systems  of  records.  In  addition,  the 
Board  is  taking  this  opportunity  to 
remove  from  that  list  a  system  of  records 
that  was  amended  in  \'^9H  and  no  longer 
contains  information  that  is  exempt 
from  the  access  provisions  of  the 
Privacy  Act 

Regulatory  Flexibility  Act 

In  accordance  with  5  U.S.C.  605,  the 
Board  certifies  that  this  rule  will  not 
have  a  significant  eiononiH  impac:t  on 
a  substantial  iiuml)er  of  small  entities, 
because  it  applies  only  to  internal 
personnel  matters  of  the  agencv 

Admini.strative  Procedure  Act 

This  rule  is  exempt  from  the 
rulemaking  provisions  of  the 
Administrative  Procedure  Act,  5  U.S.C. 
.T.'jt.  ami  the  Congressional  Review  Act. 
pursuant  to  5  I    S  ('.  H()4(.J)(B)  ,ii\d  (C). 
fiecause  it  is  a  rule  relating  to  ageiK  v 
management  or  personnel  and  a  rule  nf 
agtmcy  procedure  that  does  not 
substantially  .iffec  t  the  rights  or 
obligations  of  non-agency  [larties 

List  of  Subjects  in  12  CFR  Part  261a 

Federal  Reserve  System,  Privacy. 

I-'or  the  re.isons  set  forth  iii  the 
preamble,  the  Board  amends  12  (..VK 
part  261a  as  follows; 

PART  261a— RULES  REGARDING 
ACCESS  TO  PERSONAL 
INFORMATION  UNDER  THE  PRIVACY 
ACT  OF  1974 

1   The  authority  citation  for  part  261a 
is  revised  to  read  as  follows: 

Authority:  '>  I    SC  ""lS^.i 


2  In  §  261a.  13,  remove  paragraph 
(b)(6).  redesignate  paragraphs  (b)(7),  (8), 
and  (9)  as  paragraphs  (b)(6).  (7),  and  (8), 
and  add  a  new  paragraph  (b){9)  to  read 
as  follows: 

§2611.13     Exemptions. 

***** 

(b)  •   *   * 

(9)  BGFR.S-25  Multi-rater  Feedback 
Re<:ords. 

***** 

Bv  order  of  iht!  Board  of  Ciovornor*!  oflht" 
Kudernl  RpsHrve  .System.  May  19.  2000 
fennifer  |.  )ohn!ton. 
Srrrrtiin'  of  thf  Board 

IKK  r)o<    tK>-l,U27  Filed  5-26-K)0;  8:45  ami 
BtLUNQ  COOC  UIO-OI-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  OO-AWP-1] 

Modification  of  Class  E  Airspace; 
Wllllts,  CA 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 

SUMMARY:  This  action  modifies  the  ('lass 
K  airspace  area  at  Willits.  CA.  The 
establishment  of  an  Area  Navigation 
(RNAV)  Standard  Instrument  Approach 
Procedure  (SlAP)  to  Runway  (RWY)  16 
and  RWY  :<4  at  FUs  Ficld-VVillifs 
Municipal  Airport  has  made  this 
proposal  necessary   Additional 
controlled  airspace  extending  upward 
from  7()()0  feet  or  more  above  the  surface 
of  the  f.irth  is  needed  to  contain  aircraft 
executing  the  RBA\'  RWY  16  and  RWY 
:14  SIAP  to  Klls  Field-Willits  Municipal 
Airport.  The  intended  effec:t  of  this 
at :ti(m  is  to  provide  adetjuate  controlled 
airspace  for  Instrument  Flight  Rules 
(IFR)  operations  at  FUs  Fiehi-WiUits 
Municipal  Airport.  Willits.  (..A. 
EFFECTIVE  DATE:  0901  L'TC  August  10. 
2000 

FOR  FURTHER  INFORMATION  CONTACT: 

Larry  Tonish,  Airspace  Specialist, 
Airspace  Branch.  AVVP-520.  Air  Traffic 
Division.  Western-F'acific  Region. 
Federal  Aviation  Administration,  15000 
Aviation  Boulevard,  Lawndale. 
California  90261.  telephone  (;nO)  725- 
6539 
SUPPLEMENTARY  INFORMATION: 

History 

On  March  22.  2000.  the  FAA 
proposed  to  amend  14  CFR  part  71  by 


modifying  the  Class  E  airspace  area  at 
Willis'.  CA  (65  FR  15282).  Additional 
controlled  airspace  extending  upward 
from  700  feet  above  the  surface  is 
needed  to  contain  aircraft  executing  the 
RNAV  RWY  16  and  RWY  34  SIAP  at 
Ells  Field-Willis  Municipal  Airport. 
This  action  will  provide  adequate 
controlled  airspace  for  aircraft  executing 
the  RNAV  RWY  16  and  RWY  34  SIAP 
at  Ells  Field-Willits  Municipal  Airport, 
Willits,  CA. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  w^ritten 
comments  on  the  proposal  to  the  FAA. 
No  comments  to  the  proposal  were 
received.  Class  E  airspace  designation 
for  airspace  extending  from  700  feet  or 
more  above  the  surface  of  the  earth  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9G  dated  September  1.  1999, 
and  effective  September  16,  1999,  which 
is  incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  will  be 
published  subsequently  in  the  Order. 

The  Rule 

This  amendment  to  14  CFR  part  71 
modifies  the  Class  E  airspace  area  at 
Willits,  CA.  The  development  of  a 
RNAV  RWY  16  and  RWY  34  SIAP  has 
made  this  action  necessary.  The  effect  of 
this  action  will  provide  adequate 
airspace  for  aircraft  executing  the  RNAV 
RWY  16  and  RWY  34  SIAP  at  Ells  Field- 
Willits  Municipal  Airport,  Willits,  CA. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866:  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulator)'  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulator\'  E\aluation  as  the  anticipated 
impact  is  so  minimal.  .Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  (  ertified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference, 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 
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PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1 .  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows; 

Authority:  49  U.S.C.  106(g).  40103.  40113. 
40120:  E.O'  10854.  24  FR  9565.  3  CFR.  1959- 
1963  Comp  .  p.  389:  14  CFR  11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9G,  Airspace 
Designations  and  Reporting  Points, 
dated  September  1,  1999,  and  effective 
September  16,  1999,  is  amended  as 
follow: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AWP  CA  E5    Willits,  CA  IRevised] 

Ells  Field-Willits  Municipal  Airport,  CA 
(Lat.  39°27'03"N.  long.  123°22'12'' W) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.3-mile 
raciius  of  the  Ells  Field-Willits  Municipal 
Airport  and  that  airspace  bounded  by  a  line 
beginning  at  lat.  39°28'00"  N,  long. 
123'30'15"  W;  to  lat.  39=48'30"  N.  long, 
123"42'00"  W;  to  lat.  39^S3'30"  N,  long. 
123"28'30"  W:  to  lat.  39'32'11''  N,  long. 
123-17'27''  W.  thence  clockwise  along  the 
6.3-mile  radius  of  the  Ells  Field-Willits 
Municipal  Airport,  to  the  point  of  beginning. 


Issued  in  Los  Angeles.  California,  on  April 
25.  2000. 
William  D.  Marino,  Jr., 

Acting  Manager.  Air  Traffic  Division. 
Western-Pacific  Region 

[P'R  Dot..  00-13461  Filed  5-26-00;  8:45  am] 

BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

29  CFR  Part  2584 
RIN  1210-AA79 

Rules  and  Regulations  For  the 
Allocation  of  Fiduciary  Responsibility, 
Federal  Retirement  Thrift  Investment 
Board 

AGENCY:  Pension  and  Welfare  Benefits 
Administration,  Labor. 
ACTION:  Direct  final  rule. 

SUMMARY:  This  document  includes 
amendments  authorizing  the  Executive 


Director  of  the  Federal  Retirement  Thrift 
Investment  Board  (Board)  to  allocate 
certain  fiduciary  responsibilities  for  two 
new  investment  funds  to  investment 
managers.  It  also  provides  definitions 
for  the  two  new  funds,  updates  the 
definition  of  investment  manager  and 
makes  other  miscellaneous  corrections 
to  the  regulations. 

DATES:  This  rule  is  effective  on  July  14, 
2000  without  further  notice,  unless  the 
Department  receives  significant  adverse 
written  comment  by  July  29,  2000.  If  the 
Department  receives  such  comments,  it 
will  publish  a  timely  withdrawal  of  the 
direct  final  rule  in  the  Federal  Register 
and  inform  the  public  that  the  rule  will 
not  take  effect. 

ADDRESSES:  Written  comments 
(preferably  at  least  three  copies)  should 
be  submitted  to  the  Office  of 
Regulations  and  Interpretations,  Pension 
and  Welfare  Benefits  Administration. 
Room  N-5671,  U.S.  Department  of 
Labor,  Washington,  DC  20210,  and 
meu-ked  "Attention:  FERSA  Allocation 
Regulation."  All  submissions  will  be 
available  for  public  inspection  in  the 
Public  Documents  Room,  Pension  and 
Welfare  Benefits  Administration.  Room 
N-5507,  200  Constitution  Avenue  NW, 
Washington.  DC  20210. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rudy  Nuissl,  Pension  and  Welfare 
Benefits  Administration,  U.S. 
Department  of  Labor,  Rm  5669,  200 
Constitution  Ave.,  N.W..  Washington, 
DC  20210,  tel.  (202)  219-7461.  This  is 
not  a  toll-free  number. 
SUPPLEMENTARY  INFORMATION: 
Subchapter  III  of  the  Federal  Employees' 
Retirement  System  Act  of  1986 
(FERSA),  Pub.  L.  No.  99-335.  100  Stat. 
514,  codified  largely  at  5  U.S.C.  8351 
and  8401—8479,  created  a  retirement 
savings  plan  for  Federal  employees 
known  as  the  Thrift  Savings  Plan  (TSP). 
As  provided  at  5  U.S.C.  8437,  the  TSP 
is  funded  bv  the  Thrift  Savings  Fund 
(Fund). 

Pursuant  to  5  U.S.C.  8474(b)(5)  and 
(c)(1),  the  Executive  Director  of  the 
Board  is  granted  authority  to  prescribe 
such  regulations  as  may  be  necessary  for 
the  administration  of  the  Fund. 
However,  these  statutory  provisions 
expressly  prohibit  the  Executive 
Director  from  prescribing  any 
regulations  relating  to  fiduciary* 
responsibilities  with  respect  to  the 
Fund.  Instead,  at  5  U.S.C.  8477(e)(1)(E). 
the  Secretary'  of  Labor  is  directed  to 
prescribe,  in  regulations,  procedures  by 
which  fiduciary  responsibilities  may  be 
allocated  among  fiduciaries,  including 
investment  managers.  The  Secretary'  of 
Labor  published  regulations  setting 
forth  such  procedures  in  final  form  in 


the  Federal  Register  on  December  29. 
1988  (53  FR  52664).  These  regulations 
comprise  29  CFR  part  2584. 

Pursuant  to  29  CFR  2584.8477(e)-2(b). 
the  Executive  Director  may  allocate 
certain  fiduciary  responsibilities  in 
connection  with  the  management  and 
investment  of  the  Fixed  Income 
Investment  Fund  (F  Fund)  to  a  qualified 
professional  asset  manager(s).  Section 
2584.8477(e)-2{c)  of  title  29.  Code  of 
Federal  Regulations,  provides  that  the 
Executive  Director  may  also  allocate 
certain  fiduciary  responsibilities  in 
connection  with  the  management  and 
investment  of  the  Government 
Securities  Investment  Fund  (G  Fund) 
and  the  Common  Stock  Index 
Investment  Fund  (C  Fund)  to  an 
investment  manager(s).  Section 
2584.8477{e)-6  of  title  29.  Code  of 
Federal  Regulations,  provides 
definitions  for  these  investment  funds. 

The  Thrift  Savings  Investment  Funds 
Act  of  1996,  Pub.  L.  104-208,  110  Stat. 
3009-372.  authorized  the  creation  of 
two  new  investment  funds.  The  new 
funds  are  the  Small  Capitalization  Stock 
Index  Investment  Fund  (S  Fund)  and 
the  International  Stock  Index 
Investment  Fund  (I  Fund). 

This  document  provides  in 
§  2584.8477(e)-2  that,  in  addition  to  the 
G,  C,  and  F  Funds,  the  Executive 
Director  may  allocate  certain  fiduciary- 
responsibilities  in  connection  with  the 
management  and  investment  of  the  two 
new  funds  (S  and  I  Funds)  to  an 
investment  manager(s).  The  rule  also 
provides  definitions  for  these  two  new- 
funds  in  §  2584.8477(e)-6.  which 
conform  to  the  definitions  in  sections  of 
the  Thrift  Savings  Investment  Funds  Act 
of  1996. 

Because  part  2584  originally  adopted 
the  definition  of  investment  manager 
provided  in  the  Employee  Retirement 
Income  Security  Act  of  1974  (ERISA). 
Pub.  L.  93-^06,"  88  Stat.  829,  29  U.S.C 
1002.  which  was  later  amended  by  Act 
of  November  10,  1997.  §l(a).  Pub!  L. 
105-72.  Ill  Stat.  1457,  this  document 
replaces  the  old  definition  of  investment 
manager  in  29  CFR  2584.8477{e)-6  with 
the  amended  definition  as  currently 
provided  in  ERISA. 

Furthermore,  this  rule  adds  the  word 
"Fund"  to  §  2584.8477(e)-2(c).  which 
was  inadvertently  omitted  from 
"Common  Stock  Index  Investment 
Fund'"  in  the  final  rule,  and  updates  the 
United  States  Code  citation  for  FERSA 
in§2584.8477(e)-6(a). 

Direct  Final  Rulemaking  Procedure 

The  Department  has  determined  that 
this  rule  shall  be  effective  as  a  final  rule 
45  days  after  publication  in  the  Federal 
Register.  As  explained  more  fully  above. 
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the  purpose  of  this  rulemaking  i.s  to 
conform  the  existing  regulation  with  the 
creation  of  two  new  investment  funds 
authorized  bv  the  Thrift  Savings 
Invf'stment  Funds  Act  of  UtMO.  and  to 
make  certain  other  minor  changes  and 
corrections. 

As  a  result,  the  Department 
.inticip.ites  that  this  regid<ition  will  not 
result  in  adverst^  or  negative  c mnment 
and,  therefore,  is  issuing  it  as  a  direct 
final  rule  The  amendment  will  (JiihaiK.e 
the  ability  of  fedttral  employees  to 
diversify  their  account  balan(  es  in  the 
Thrift  Investment  Fund.  In  atcordance 
with  a  U.S.C.  553(b).  the  Department  for 
good  cause  finds  that  notice  and  public 
pro<;edure  on  this  rule  are  unnec:essarv 

Unless  a  written  adverse  or  negative 
i:omment  is  received  within  the 
comment  period,  the  regulation  will 
become  effec:tive  on  the  date  spet:ified 
above   If  the  Department  does  receive, 
within  the  comment  period,  an  adverse 
or  negative  comment,  a  document 
withdrawing  the  direct  final  rule  will  be 
published  in  the  Federal  Register,  and 
a  notice  of  proposed  rulemaking  may  be 
published  with  a  new  comment  p(>rio(l. 

Executive  Order  12866  Statement 

The  regulation  set  forth  in  this 
document  is  not  classified  as  a 
"significant  regulatory  action"  under 
Executive  Order  128tif)  bec;ause  it  is  not 
likely  to  result  in:  (1)  An  annual  effect 
on  the  economy  of  $100  million  or 
more;  (2)  a  major  increase  in  costs  or 
pru:es  for  consumers,  individual 
industries.  Federal,  state,  or  local 
government  agencies,  or  gtfographic 
regions;  or  (3)  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
b.ised  enterprises  in  domestic  or  export 
markets.  As  a  result  this  rule  is  not 
subject  to  review  by  the  Office  of 
Management  and  Budget. 

Regulatory  Flaxihility  Act  Statement 

Because  this  rule  is  being 
promulgated  without  a  notii  e  of 
proposed  rulemaking  it  is  not  ( overed 
by  the  Regulatory  Flexibility  Act. 
Nevertheless,  the  D»!partment  has 
determined  that  it  will  not  have  a 
significant  economic   impact  on  a 
substantial  number  of  small  entities. 
The  rule  merely  makes  <  hanges 
necessary  to  permit  the  o[)eration  of  two 
new  investment  funds  authorized  under 
tht!  Thrift  Savings  Investment  Funds  A(  t 
of  14<)6  in  the  same  manner  as  tht; 
existing  investment  funds. 


Paperworl(  Reduction  Act 

The  rule  being  issued  here  is  not 
subject  to  the  requirements  of  the 
Paperwork  Reduction  Act  of  1496  (44 
I'i  Si'..  3501  ft  sf(j  ]  because  it  does  not 
(  ontain  an  information  collection 
re(iuest  as  defined  in  44  I'.S  C".   35(12(3). 

Executive  Order  13132  Federalism 

This  rule  affects  only  the  authority  of 
the  Executive  Director  of  the  Thrift 
Investment  Board  and  has  no  federalism 
implications 

Unfunded  Mandates  Reform  Act  of 
199S 

Pursuant  to  the  llnhinded  Mandates 
Reform  Act  of  1995,  Pub.  L.  104^. 
tj  201 .  109  Stat.  48.  64.  the  effects  of  this 
regulation  on  state,  local,  and  tribal 
governments  and  the  private  sector  have 
been  assessed.  This  regulation  will  not 
compel  the  expenditure  in  any  cone  year 
of  $100  million  or  more  by  state,  local, 
and  tribal  governmerts.  in  the  aggregate, 
or  by  the  private  sector  Therefore,  a 
statement  under  «»  202.  109  Stat  48.  64- 
65,  is  not  required 

Small  Business  Regulatory  Enforcement 
Fairness  Act — Congressional  Review 

The  rule  being  issued  here  is  subject 
to  the  provisions  of  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (5  U.S.C.  801  et  ^eq  ]  and  has  b.?en 
transmitted  to  Congress  and  the 
(Comptroller  General  for  review.  The 
rule  is  not  a  "major  rule"  as  that  term 
is  defined  in  5  U  S.("  804,  because  it  is 
not  likely  to  result  in  (1)  an  annual 
effect  on  the  economy  of  Si  00  million 
or  m(jre:  (2)  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries,  or  federal,  .State  or  local 
government  agencies,  or  geographic 
regions;  or  (3)  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovations, 
or  on  the  abilit\'  of  the  United  States- 
based  enterprises  to  compete  with 
foreign-based  enterprises  in  domestic  or 
export  markets 

Statutory  Authority 

The  regulation  set  forth  herein  is 
issued  pursuant  to  ,5  U.S.C,  8477(e)(1)(E) 
and  under  .Secret -try  of  Labor's  Order 
No.  1-87 

List  of  Subjects  in  29  CFR  Part  2584 

Employee  benefit  plans.  Fiduciary, 
(iovernment  employees.  Pensions. 
Retirement.  Trusts  and  tnistees. 

In  view  of  the  foregoing,  the 
Department  of  l^bor  amends  29  (TR 
p.irt  2584  as  follows: 


PART  2584— [AMENDED] 

1   The  authority  citation  for  part  2584 
continues  to  read  as  follows: 

Authority;  .t  I    S C,  H477|c)I  1  I(K)  an. I 
Se( Tflarv  of  Labor  s  Urtier  1-87,  52  FK  IJl  J'J 
(April  2i.  l'^871 

2.  Section  2584.8477(e)-(2)  is 
amended  by  revising  paragraph  (c)  to 
read  as  follows: 

§2584.8477(e)-2    Allocation  of  fiduciary 
duties. 


(c)  The  Executive  Director  may 
allocate  authority  and  responsibility  for 
the  investment  and  management  of  the 
Ckjvemment  Securities  Investment 
Fund,  the  Common  Stock  Index 
Investment  Fund,  the  International 
Stock  Index  Investment  Fund  and  the 
Small  (Capitalization  Stock  Index 
Investment  F-und  to  an  investment 
manager(s). 
***** 

3.  Section  2584.8477(e)-6  is  amended 
as  follows; 

a.  by  redesignating  paragraphs  (h),  (i) 
and  (j)  as  (i).  (j)  and  (1),  respectively; 

b.  by  removing  the  periods  in 
paragraph  (e)(2)  and  the  newly 
redesignated  paragraph  (j),  and  by 
inserting  semicolons  in  their  places;  and 

c.  by  revising  paragraph  (a)  and  the 
newly  redesignated  paragraph  (i)(2)  and 
inserting  new  paragraphs  (h)  and  (k)  to 
read  as  follows; 

§2584.8477(e)-6    Definitions. 

•  •  •  «  * 

(a)  Art  means  the  Federal  Employees' 
Retirement  System  Act  of  1986.  5  U.S.C. 
8401  ft  seq  (Supp.  Ill  1997); 


(1)  •    *    * 

(2)  Is; 

(i)  Registered  as  an  investment  adviser 
under  the  Investment  .Advisers  Act  of 
1940  (15  L;.S  C.  80b-l), 

(ii)  Not  registered  as  an  investment 
adviser  under  such  Act  by  reason  of 
paragraph  (1)  of  section  203 A(a)  of  such 
Act  (15  use.  80b-3a)  but  is  registered 
as  an  investment  adviser  under  the  laws 
of  the  state  (referred  to  in  such 
paragraph  (1))  in  which  it  maintains  its 
principal  office  and  place  of  business, 
and.  at  the  time  the  fiduciary  last  filed 
the  registration  form  most  recently  filed 
by  the  fiduciary  with  such  state  in  order 
to  maintain  the  fiduciary's  registration 
under  the  laws  of  such  state,  also  filed 
a  copy  of  such  form  with  the  Secretary 
of  Labor. 

(iii)  A  bank,  as  defined  in  that  Act.  or 

(iv)  An  insurance  company  qualified 
to  perform  services  described  in 
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paragraph  (i)(l)  of  this  section  under  the 
laws  of  more  than  one  state,  and 
(3)  ♦    *    * 

***** 

(h)  International  Stork  Index 
Investment  Fund  means  the  fund 
established  under  5  U.S.C.  8438(b)(1)(E); 

***** 

(k)  Small  Capitalization  Stock  Index 
Investment  Fund  means  the  fund 
established  under  5  U.S.C. 
8438(b)(1)(D); 


.Signed  Hi  Washington.  DC  .  this  22nd  da\' 
of  Man  h.  2000. 

Leshe  Kramerich, 

Acting  Assistant  Scrretan'.  Pension  and 
Wflfart'  Uencfits  Administration.  Department 
of  Labor. 

[FR  Uoc.  00-13250  Fil.  J  5-20-00;  BA?,  qm] 
BILLirMS  CODE  451 0-29-(> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

IOH135-1a,  FRL-6600-8] 

Approval  and  Promulgation  of 
Implementation  Plans;  Ohio 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 


SUMMARY:  The  EPA  is  approving,  as  set 
forth  below,  a  request  from  Ohio  for  a 
revision  to  the  Ohio  State 
Implementation  Plan  (SIP)  for 
transportation  conformity.  The 
transportation  conformity  SIP  revision 
enables  the  State  of  Ohio  to  implement 
and  enforce  the  Federal  transportation 
conformity  requirements  at  the  State  or 
local  level.  The  submitted  amendments 
to  Ohio  Administrative  Code  reflect  the 
third  set  of  EPA  revisions  to  the  federal 
transportation  conformity  rules.  These 
rule  changes  will  assure  conformity  of 
transportation  improvement  programs, 
transportation  plans  and  transportation 
projects  to  the  SIP.  On  October  6.  1999, 
the  State  of  Ohio  submitted  the  adopted 
rules  and  public  hearing  documentation 
to  EPA  and  requested  a  revision  to  the 
federally  approved  SIP. 
DATES:  This  rule  is  effective  on  July  31. 
2000,  unless  EPA  receives  adverse 
written  comments  by  )une  29,  2000.  If 
adverse  comment  is  received,  EPA  will 
publish  a  timely  withdrawal  of  the  rule 
in  the  Federal  Register  and  inform  the 
public  that  the  rule  will  not  take  effect. 

ADDRESSES:  Send  written  comments  to; 
J.  Elmer  Bortzer,  Chief,  Regulation 
Development  Section.  Air  Programs 


Branch  (AR-18J),  Environmental 
Protection  Agency,  77  West  Jackson 
Boulevard,  Chicago,  Illinois  60604. 

Copies  of  the  material  submitted  by 
the  State  in  support  of  this  request  is 
available  for  inspection  at  the 
Environmental  Protection  Agency. 
Region  5,  Air  and  Radiation  Division.  77 
West  Jackson  Boulevard,  Chicago, 
Illinois  60604.  (Please  telephone 
Patricia  Morris  at  (312)  353-8656  before 
visiting  the  Region  5  Office.) 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  Morris,  Environmental 
Scientist,  Regulation  Development 
Section,  Air  Programs  Branch  (AR-18J). 
USEPA,  Region  5,  Chicago,  Illinois 
60604, (312)  353-8656. 
SUPPLEMENTARY  INFORMATION: 
Throughout  this  document  wherever 
"we,"  "us,"  or  "our"  is  used  we  mean 
EPA. 
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L  Background 

A.  What  is  Transportation  Conformity? 

The  purpose  of  transportation 
conformitv  is  to  assure  that 
transportation  plans,  programs  and 
projects,  approved  by  the  United  States 
Department  of  Transportation  conform 
to  the  purpose  of  the  SIP  to  attain  and 
maintain  the  public  health  based  air 
quality  standards.  Conformitv 
provisions  first  appeared  in  the  Clean 
Air  Act  (CAA)  amendments  of  1977 
(Public  Law  95-95).  Although  these 
provisions  did  not  define  the  term 
conformity,  they  provided  that  no 
Federal  department  could  engage  in. 
support  in  any  way  or  provide  financial 
assistance  for,  license  or  permit,  or 
approve  any  activity  which  did  not 
conform  to  a  SIP  that  has  been  approved 


or  promulgated  for  the  nonattainment  or 
maintenance  areas. 

The  CAA  Amendments  of  1990 
expanded  the  scope  and  content  of  the 
conformity  provisions  by  defining 
conformity  to  an  implementation  plan 
Conformity  is  defined  in  section  176(c) 
of  the  CAA  as  conformity  to  the  SIP's 
purpose  of  eliminating  or  reducing  the 
severity  and  number  of  violations  of  the 
National  Ambient  Air  Quality  Standards 
and  achieving  expeditious  attainment  of 
such  standards,  and  that  affected 
activities  will  not;  (1)  Cause  or 
contribute  to  any  new  violation  of  any 
standard  in  any  area.  (2)  increase  the 
fi-equency  or  severity  of  any  existing 
violation  of  any  standard  in  any  area,  or 
(3)  delay  timely  attainment  of  any 
standard  or  any  required  interim 
emission  reductions  or  other  milestones 
in  any  area. 

The  CAA  requires  EPA  to  promulgate 
criteria  and  procedures  for  determining 
conformity  of  all  Federal  actions  in  the 
nonattainment  or  maintenance  areas  to 
the  SIP.  Actions  under  title  23  United 
States  Code  (U.S.C.)  or  the  Federal 
Transit  Act  are  covered  under  the 
transportation  conformity  rules  codified 
at  40  CFR  part  51 .  subpart  T  and  part 
93,  subpart  A — Conformity  to  State  or 
Federal  Implementation  Plans  of 
Transportation  Plans.  Programs,  and 
Projects  Developed,  Funded  or 
Approved  Under  Title  23  U.S.C.  or  the 
Federal  Transit  Act.  The  criteria  and 
procedures  developed  for  all  other 
federal  actions  are  called  "general 
conformity"  rules. 

B.  Why  Must  the  State  Submit  a 
Transportation  Conformity  SW 

The  original  1993  conformity  rule 
required  the  States  and  local  agencies  tu 
adopt  and  submit  a  transportation 
conformity  SIP  revision  to  the  EPA  not 
later  than  November  24.  1994  (40  CFR 
51.396).  Ohio  submitted  its  SIP  revision 
for  state  transportation  conformity  rules 
on  August  17.  1995. 

The  federal  transportation  conformity 
rule  however,  was  amended  on  .'\ugust 
8.  1995.  and  again  on  November  14. 
1995.  The  November  14.  1995. 
amendments  allow  12  months,  or  until 
November  14.  1996.  for  States  to  submit 
a  transportation  conformity  SIP  revision 
consistent  with  these  amendments. 
Ohio  had  submitted  state  conformity 
rules  consistent  with  the  original 
November  24.  1994.  conformity  rules  on 
August  17.  1995,  and  these  rules  were 
conditionally  approved  bv  EPA  on  May 
16.  1996  (61FR  24702)  The  condition' 
of  the  approval  was  that  Ohio  update 
the  State  transportation  conformity  rules 
to  be  consistent  with  the  federal 
amendments.  Ohio  updated  its  State 
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rules  and  met  the  condition  of  the 
conditional  approval  withui  the  allotted 
time. 

The  federal  conformity  rule  was  again 
amended  on  August  l.S.  1497  (40  CFR 
parts  51  and  93  Transportation 
Conformity  Rule  Amendments: 
P'lexibility  and  Streamlining)   States 
were  again  given  a  \2  month  time  frame 
to  submit  State  rules  consistent  with  the 
amendment  Ohio  proceeded  to  update 
the  state  transportation  conformity  rules 
and  submitted  the  rules  im  Ocitober  fi. 
1999  (this  submittal  is  the  subject  of  this 
rulemaking  action).  However,  on  March 
2.  1999,  the  United  States  Court  of 
Appeals  for  District  of  Columbia  Circuit 
issued  its  opinion  in  Environmental 
Defense  Fund  v  Environmental 
Protection  Agencv.  No.  97-1637  The 
Court  granted  the  environmental  group's 
petition  for  review  and  ruled  that 
several  provisions  in  the  federal 
transportation  conformity  rules  were 
unlawful.  The  rules  approved  in  this 
rulemaking  are  consistent  with  the 
August  15.  1997,  federal  conformity 
amendments  that  remained  unchanged 
by  the  Court  decision.  However.  Ohio 
will  need  to  submit  another 
transportation  conformity  SIP  revision 
consistent  with  future  amendments  to 
the  transportation  conformity  rule. 

The  approval  of  these  State 
transportation  conformity  rules  will 
update  the  federally  approved  State 
rules  to  be  more  consi.stent  with  the 
federal  conformity  rules,  thereby 
improving  the  conformity  process  and 
providing  consistency  with  other  States 
rules  and  the  federal  rule. 

II.  Review  of  the  State  Transportation 
Conformity  Rule 

A   What  Did  the  State  Submit? 

Pursuant  to  the  requirements  under 
section  176(c)(4)(C)  of  the  Clean  Air  Act. 
the  Ohio  Environmental  Protection 
Agencv  (OEPA)  submitted  a  SIP  revision 
to  the  EPA  on  October  6.  1999.  In  its 
submittal,  the  State  adopted  State  rules 
to  meet  the  requirements  of  40  (^FR  part 
51,  subpart  T,  and  part  93  subpart  A.  as 
published  on  August  15.  1997. 
Transportation  conformity  is  required 
for  all  nonattainment  or  maintenance 
areas  for  any  transportation  related 
criteria  pollutants  (40  CFR  51.394  (b)). 

The  State  of  Ohio  currently  has  28 
c:ounties  which  are  ozone 
nonattainment  or  ozone  maintenance 
areas  and  thus  require  Ohio  to  prepare 
transportation  conformity  analyses 
These  areas  are:  Toledo  area  (Lucas  and 
Wood  Counties).  Cleveland/Akron  area 
(Lorain.  Cuyahoga.  Medina.  Summit. 
Portage.  Geauga.  Lake,  and  Ashtabula 
(>)unties),  Youngstown  area  (Trumbull 


and  Mahoning  Counties).  Canton  (Stark 
County).  Columbus  (Franklin.  Delaware 
and  Licking  Counties),  Cincinnati 
(Hamilton.  Butler.  Cllermont.  and 
Warren  t'ounties).  Dayton  (Preble, 
Mf)ntgomerv.  and  Cr(>ene  Counties). 
Springfield  (Miami  and  Clark  Counties). 
(Tlinton  County.  (>)lumbiana  County. 
an<i  Jefferson  County  In  addition  to  the 
ozone  nonattainment  and  maintenance 
areas.  Cuyahoga  County  is  also  a 
maintenance  area  for  c:arbon  monoxide. 

Section  51  390  of  the  transportation 
conformity  rule  requires  that  the 
majority  of  the  Federal  rules  be 
incorporated  verbatim,  with  only  a  few 
exceptions   In  addition,  the  rule  states 
that  State  rules  can  not  be  more 
stringent  than  the  Federal  rules  unless 
the  conformity  provisions  "apply 
equally  to  non-federal  as  well  as  Federal 
entities"  (40  CFR  51  396(a))  The  OEPA 
held  a  public  hearing  on  the 
transportation  conformity  submittal  on 
December  10.  1998 

B  How  Does  the  Submittal  Change  the 
Currently  Approved  State 
Transportation  Conformity-  Rules? 

The  currently  approved  Ohio 
conformity  niles  comply  with  the  1994 
federal  conformity  regulations.  These 
federal  regulations  have  been  amended 
significantly,  as  discussed  in  the 
previous  section.  The  Ohio  submittal 
revises  the  State  conformity  regulations 
consistent  with  the  1997  Transportation 
Conformity  Rule  Amendments; 
Flexibility  and  Streamlining,  which  is 
the  most  current  federal  transportation 
conformity  regulation 

Section  51  390  of  the  federal 
transportation  conformity  rule  states 
that  to  be  approved  by  the  EPA.  the 
submitted  SIP  revision  must  "address 
all  requirements  of  this  subpart  in  a 
manner  which  gives  them  full  legal 
effe<:t."  In  particular,  the  revision  shall 
incorporate  the  provisions  of  the 
following  sections  verbatim,  except 
insofar  as  needed  to  give  effect  to  a 
stated  intent  in  the  revision  to  establish 
criteria  and  procedure  more  stringent 
than  the  requirements  stated  in  these 
sections:  93  101.  93  102.  93.103.  93.104. 
93  106,  93.109.  93  110.  93.111.  93  112. 
93  113.  93  114.  93.115.  93  116.  93  117, 
93.118,  93.119.  93.120.  93.121,  93.126. 
and  93  1 27.  The  State  of  Ohio  submittal 
incorporated  all  of  the  above  sections 
verbatim  following  the  August  15.  1997 
version  of  the  federal  rules,  with  only 
clarifying  changes.  The  criteria  and 
procedures  for  consultation  between 
State  and  local  agencies,  metropolitan 
planning  organizations  and  federal 
agencies  were  changed  from  the 
previous  .State  consultation  rules.  These 


changes  are  not  being  approved,  as 
discussed  further  in  the  next  section. 

C.  What  is  EPA  Approving  Today  and 
Why? 

We  are  approving  certain  sections  of 
the  Ohio  transportation  conformity  rule 
amendments  which  were  adopted  on 
|anuar\  26,  1999,  and  became  effective 
on  Februan,'  16,  1999 

The  following  is  a  summary  of  the 
Ohio  Administrative  Code  and  the 
sections  that  are  being  approved  and 
why.  and  the  sections  that  are  not  being 
approved  and  why: 

OAC  3745-101-02  Definitions.  These 
definitions  are  consistent  with  the 
federal  rule  and  the  Court  decisions. 
This  rule  is  being  approved. 

OAC  3745-101-03  (A).  (B),  (C).  (D). 
(G).  (H).  (I).  (J),  (K),  (L)  Applicability, 
priority .  and  frequency  of  conformity 
determinations  The  sections  listed  are 
being  approved  as  consistent  with  the 
federal  rule  and  the  Court  decisions. 
However,  sections  (E)  and  (F)  are  not 
being  approved.  Section  E  allows 
projects  to  proceed  to  completion  after 
completing  the  National  Environmental 
Policy  Act  (NEPA)  requirements.  This 
provision  was  struck  down  by  the  court 
in  case  No.  97-1637.  Section  F  allows 
a  grace  period  of  12  months  for  new 
nonattainment  areas.  This  was 
disallowed  by  the  United  States  Court  of 
Appeals  for  the  District  of  Columbia 
Circuit  in  case  No.  96-1007. 

OAC  3745-101-04  Consultation  This 
section  is  not  being  approved.  The  State 
is  required  to  promulgate  procedures 
and  rules  for  consultation  between  State 
and  local  agencies,  metropolitan 
planning  organizations  and  federal 
agencies.  Although  this  section  has  not 
been  affected  by  the  Court  decisions,  the 
submitted  version  does  not  have  the 
detail  of  the  previously  approved 
consultation  rule.  Therefore,  rule  OAC 
3745-101-04  will  remain  the  same  as 
previously  approved. 

OAC  3745-101-05  Content  of 
transportation  plans.  This  section  is 
being  approved.  It  is  consistent  with  the 
federal  rule  and  the  Court  decisions. 

OAC  3745-101-06  Relationship  with 
NEPA  and  fiscal  constraints.  This 
section  is  being  approved.  It  is 
consistent  with  the  federal  rule  and  the 
C^ourt  decisions. 

OAC  3745-101-07  Criteria  and 
procedures  for  conformity 
determination,  assumptions,  emissions 
model,  and  consultation.  Sections  A,  B, 
C,  D,  E,  F,  G,  H,  1,  and  J  are  being 
approved  except  for  the  parts  of  the 
sections  which  require  a  Submitted 
budget  to  be  used  45  days  after 
submittal  to  EPA.  These  sections  are 
contrary  to  the  March  2,  1999,  Court 
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decisions.  The  parts  of  sections  that  are 
not  being  approved  are  as  follows:  OAC 
3745-101-07  (C)(1)(a),  (C)(2)(a). 

OAC  3745-101-08  Criteria  and 
procedures  for  implementation  of  TCMs, 
current  conformity,  and  projects  from  a 
plan  and  TIP.  This  section  is  being 
approved.  It  is  consistent  with  the 
federal  rule  and  the  Court  decisions. 

OAC  3745-101-09  Localized  CO  and 
PMlO  violations  and  compliance  with 
PMlO  control  measures.  This  section  is 
being  approved.  It  is  consistent  with  the 
federal  rule  and  the  Court  decisions. 

OAC  3745-101-10  Motor  Vehicle 
Emissions  Budgets.  Sections  A,  B,  C  and 
D  are  being  approved  because  these 
sections  are  consistent  with  the  federal 
rule  and  the  Court  decisions.  Section  E 
is  not  being  approved  because  it  is  not 
consistent  vdth  the  March  2.  1999  Court 
decisions. 

OAC  3745-101-11  Criteria  and 
Procedures:  Emission  Reductions  in 
Areas  Without  Motor  Vehicle  Emissions 
Budgets.  This  section  is  being  approved. 
It  is  consistent  with  the  federal  rule  and 
the  Court  decisions. 

OAC  3745-101-12  Consequences  of 
Control  Strategy  Implementation  Plan 
Failures.  This  section  is  being  approved 
because  it  is  consistent  with  the  federal 
rule  and  the  Court  decisions,  except  for 
section  (A)(2)  which  allows  120  days 
after  a  control  strategy  SIP  disapproval 
before  a  conformity  lapse  takes  effect. 
The  Court  ruled  that  a  conformity  lapse 
must  take  effect  on  the  same  day  as  the 
effective  date  of  a  control  strategy 
disapproval. 

OAC  3745-101-13  Requirements  for 
Adoption  or  Approval  of  Projects  by 
Other  Recipients  of  Funds  Designated 
Under  Title  23  U.S.C.  or  the  Federal 
Transit  Laws.  This  section  is  being 
approved  because  it  is  consistent  with 
the  federal  rule  and  the  Court  decisions, 
except  for  section  (A)(1)  which  allows  a 
regionally  significant  project  in  the  first 
3  years  of  the  Transportation 
Improvement  Program  to  proceed 
during  a  conformity  lapse.  This 
provision  was  rescinded  by  the  Court. 

OAC  3745-101-14  Procedures  for 
Determining  Regional  Transportation- 
Related  Emissions.  This  section  is  being 
approved.  It  is  consistent  with  the 
federal  rule  and  the  Court  decisions. 

OAC  3745-101-15  Procedures  for 
Determining  Localized  CO  and  PMlO 
Concentrations  (Hot-Spot  Analysis). 
This  section  is  being  approved.  It  is 
consistent  with  the  federal  rule  and  the 
Court  decisions. 

OAC  3745-101-17  Enforceability  of 
design  concept  and  scope  and  project- 
level  mitigation  and  control  measures. 
This  section  is  being  approved.  It  is 


consistent  with  the  federal  rule  and  the 
Court  decisions. 

OAC  3745-101-18  Exempt  projects. 
This  section  is  being  approved.  It  is 
consistent  with  the  federal  rule  and  the 
Court  decisions. 

OAC  3745-101-19  Traffic  Signal 
Synchronization  Projects.  This  section 
is  being  approved.  It  is  consistent  with 
the  federal  rule  and  the  Court  decisions. 

III.  Rulemaking  Actions 

EPA  is  approving  portions  of  the  Ohio 
Transportation  Conformity  SIP  revision 
submitted  on  October  6,  1999.  EPA  is 
only  approving  the  sections  detailed  in 
the  above  listing.  The  rules  being 
approved  are  consistent  with  the  federal 
transportation  conformity  rule  and  the 
subsequent  Court  decisions.  EPA  is 
publishing  this  action  without  prior 
proposal  because  EPA  views  this  as  a 
noncontroversial  revision  and 
anticipates  no  adverse  comments. 
However,  in  a  separate  document  in  this 
Federal  Register  publication,  EPA  is 
proposing  to  approve  the  SIP  revision 
should  adverse  written  comments  be 
filed.  This  action  will  be  effective 
without  further  notice  unless  EPA 
receives  significant  and  relevant  adverse 
WTitten  comments  by  June  29,  2000. 
Should  the  Agency  receive  such 
comments,  it  will  publish  a  final  rule 
informing  the  public  that  this  action 
will  not  take  effect.  Any  parties 
interested  in  commenting  on  this  action 
should  do  so  at  this  time.  If  no  such 
conunents  are  received,  the  public  is 
advised  that  this  action  will  be  effective 
on  July  31,  2000. 

rv.  Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  Executive  Order  12866, 
entitled  "Regulatory  Plaiming  and 
Review." 

B.  Executive  Orders  on  Federalism 

Under  Executive  Order  12875,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute  and  that  creates  a 
mandate  upon  a  state,  local,  or  tribal 
goverrunent,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  those  governments.  If 
the  mandate  is  unfunded.  EPA  must 
provide  to  the  Office  of  Management 
and  Budget  a  description  of  the  extent 
of  EPA's  prior  consultation  with 
representatives  of  affected  state,  local, 
and  tribal  governments,  the  nature  of 
their  concerns,  copies  of  written 
communications  from  the  goverimaents, 
and  a  statement  supporting  the  need  to 
issue  the  regulation. 


In  addition.  Executive  Order  12875 
requires  EPA  to  develop  an  effective 
process  permitting  elected  officials  and 
other  representatives  of  state,  local,  and 
tribal  governments  "to  provide 
meaningful  and  timely  input  in  the 
development  of  regulaton,-  proposals 
containing  significant  unfunded 
mandates."  Today's  rule  does  not  create 
a  mandate  on  state,  local  or  tribal 
governments.  The  rule  does  not  impose 
any  enforceable  duties  on  these  entities. 
Accordingly,  the  requirements  of 
section  1(a)  of  Executive  Order  12875  do 
not  apply  to  this  rule. 

On  August  4,  1999,  President  Clinton 
issued  a  new  executive  order  on 
federedism.  Executive  Order  13132,  (64 
FR  43255  (August  10.  1999).)  which  will 
take  effect  on  November  2,  1999.  In  the 
interim,  the  current  Executive  Order 
12612,  (52  FR  41685  (October  30. 
1987),)  on  federalism  still  applies.  This 
rule  will  not  have  a  substantial  direct 
effect  on  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government,  as 
specified  in  Executive  Order  12612.  The 
rule  affects  only  one  State,  and  does  not 
alter  the  relationship  or  the  distribution 
of  power  and  responsibilities 
established  in  the  Clean  Air  Act. 

C.  Executive  Order  13045 

Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885.  April  23.  1997). 
applies  to  any  rule  that:  (1)  is 
determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety'  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  plaiuied  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  suoject  to  Executive 
Order  13045  because  it  does  not  involve 
decisions  intended  to  mitigate 
environmental  health  or  safety  risks. 

D.  Executive  Order  13084 

Under  Executive  Order  13084.  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly 
affects  or  uniquely  affects  the 
communities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  unless  the  Federal 
goveriunent  provides  the  funds 
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necessarv  to  pay  the  (iirnct  compliance 
costs  incurred  by  the  tribal 
govemmonts.  If  the  mandate  is 
unfunded.  EPA  mu.st  provide  to  the 
Office  of  Manai^ement  and  Budget,  in  a 
separately  identified  sec:tion  of  the 
preamble  to  the  nile.  a  description  of 
the  extent  of  EiPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation 

In  addition.  E.xecutive  Order  13084 
requires  EPA  to  develop  an  effective 
process  permitting  eh^cted  and  other 
representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uni(juely  affec;t  their 
communities  "  Today's  rule  does  not 
significantly  or  uniquely  affect  the 
communities  of  Indian  tribal 
governments.  Acc;ordingly.  the 
requirements  of  sef:tion  3(b)  of 
Executive  Order  13084  do  not  apply  to 
this  rule. 

E  Rfiiul<iti)r\'  Flfxitiilitv  Ai  t 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  .iny 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  signific:ant  economic  impact  on 
a  substantial  number  of  small  entities 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions. 

This  final  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  because  SIP 
approvals  under  section  1 10  and 
subchapter  I,  part  IJ  of  the  Clean  Air  Ai  t 
do  not  create  any  new  re()uirements  but 
simply  approve  requirements  th.it  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  .SIP  approval  does 
not  create  any  new  requirements,  I 
certify  that  this  action  will  not  have  a 
significant  e( onomic  impact  on  a 
substantial  number  of  small  entities. 

Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
(ilean  Air  Act,  preparation  of  flixibility 
analysis  would  constitute  Federal 
inquiry  into  the  econoiiiK 
reasonableness  of  state  at  tion  The 
(ilean  Air  Ai  t  forbids  EP.\  to  base  its 
actions  concerning  SIF's  on  such 
grounds   I  'man  EIrt  trie  (,'o  ,  v   f '  ,S" 
EPA.  427  U.S.  24ti.  25,5-ti6  (1976);  42 
U.S.C.  7410(a)(2). 

E  I  'ntundrd  Mdnilntfs 

Under  se(  tion  202  of  the  Unfunded 
Mandates  Reform  Act  uf  1995 


(■'Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995.  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  annual  costs  to 
State,  local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  SlOO 
million  or  more.  Under  section  205. 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  annual  costs  of  SlOO  million 
or  more  to  either  .State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Ac:f;ordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action 

(f  Submission  to  Congress  and  the 
l^ontptrnller  Crcncral 

The  Ciongressional  Review  Act,  5 
U.S.C:.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforr  em   nt 
[•"airness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  repcjrt,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
C^ongress  and  to  the  Comptroller  General 
of  the  United  States   EPA  will  submit  a 
report  containing  this  rule  and  other 
re(|iiired  information  to  the  US  Senate, 
the  U  .S   House  of  Representatives,  and 
the  (Comptroller  General  of  the  United 
.States  prior  to  publication  of  the  rule  in 
the  Federal  Register  A  major  rule 
cannot  take  effect  until  60  days  after  it 
IS  [jublished  in  the  Federal  Register 
This  rule  is  not  a  "major"  rule  as 
defined  by  5  US  C  804(2) 

H  Slational  Technology  Transfer  and 
Adviincenwnt  Art 

.Section  12  of  the  National  T(H:hnology 
Transfer  and  .■\dvancement  Act 
(NTTAA)  of  1995  requires  Federal 
agencies  to  evaluate  existing  technical 
standards  when  developing  a  new 
regulation.  To  comply  with  NTTAA. 
EPA  must  c:(msider  and  use  "voluntary 
(.onsensus  standards"  (VCS)  if  available 
and  applit:able  when  developing 
programs  and  policies  unless  doing  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical. 


The  EPA  believes  that  VCS  are 
inapplicable  to  this  action.  Today's 
action  does  not  require  the  public  to 
perform  activities  conducive  to  the  use 
of  VCS. 

/  Petitions  for  judicial  Review 

Under  section  307(b)(  1 )  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  July  31,  2000 

Filing  a  petition  for  reconsideration 
by  the  Administrator  of  this  final  rule 
does  not  affect  the  finality  of  this  rule 
for  the  purposes  of  judicial  review  nor 
does  it  extend  the  time  within  which  a 
petition  for  judicial  review  may  be  filed, 
and  shall  not  postpone  the  effectiveness 
of  such  rule  or  action.  This  action  may 
not  be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Hydrocarbons,  Incorporation  by 
reference.  Intergovernmental  relations, 
Nitrogen  dioxide.  Ozone.  Particulate 
matter.  Transportation  conformity. 
Transportation-air  quality  planning. 
Volatile  organic  compounds. 

Dalprl;  ,^pril  14.  JOOO 
Elissa  .Speizman, 
At  tiuii  Hfiiiiituil  Atiniinistnitor.  Rfgion  5. 

For  the  reasons  stated  in  the 
preamble,  part  52,  chapter  I,  title  40  of 
the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  l    .S  C   7401  rt  seq 

Subpart  KK— Ohio 

2.  Section  52  1870  is  amended  by 
adding  paragraph  (c){122)  to  read  as 
follows: 

§  52. 1 870    Identification  of  Plan. 

*  *  •  •  * 

(c)  *    •    • 

(122)  On  October  6.  1999.  the  Ohio 
Environmental  Protection  Agency 
submitted  revised  Transportation 
C.onformity  rules  for  the  .State  of  Ohio. 
The  submittal  made  revisions  to  the 
current  State  plan  for  the 
implementation  of  the  federal 
transportation  conformity  requirements 
at  the  State  and  local  level  in 
accordance  with  40  CFR  part  51,  subpart 
T — Conformity  to  State  or  Federal 
Implementation  Plans  of  Transportation 
Plans.  Programs,  and  Projects 


■jn     onnn /Oiilc 
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Developed,  Funded  or  Approved  Under 
Title  23  U.S.C.  or  the  Federal  Transit 
Act.  Only  certain  sections  of  the 
submittaJ  are  approved, 
(i)  Incorporation  by  reference. 

(A)  Ohio  Administrative  Code: 
amended  rules,  OAC  3745-101-02, 
OAC  3745-101-03  (A).  (B),  (C),  (D),  (G), 
(H),  (I),  (J).  (K),  (L),  except  (E)  and  (F), 
OAC  3745-101-05,  OAC  3745-101-06, 
OAC  3745-101-07  (A),  (B),  (C)  except 
for  (C)(1)(a)  and  (C)(2)(a),  (D),  (E),  (F), 
(G),  (H).  (I).  (I),  OAC  3745-101-08.  OAC 
3745-101-09.  OAC  3745-101-10.  OAC 
3745-101-11.  OAC  3745-101-12  except 
for  (A)(2).  OAC  3745-101-13  except 
(A)(1).  OAC  3745-101-14.  OAC  3745- 
101-15.  OAC  3745-101-17,  OAC  3745- 
101-18,  OAC  3745-101-19,  effective  on 
February-  16,  1999. 

(B)  No  action  is  being  taken  on:  OAC 
3745-101-04. 

***** 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  52  and  81 
[CO-001-0037a;  FRL-6706-5] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Colorado;  Designation  of  Areas  for  Air 
Quality  Planning  Purposes,  Canon  City 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  On  September  22.  1997.  the 
Governor  of  the  State  of  Colorado 
submitted  a  State  Implementation  Plan 
(SIP)  revision  for  the  purpose  of 
establishing  a  redesignation  for  the 
Canon  City,  Colorado  area  from 
nonattainment  to  attainment  for 
particulate  matter  with  an  aerodynamic 
diameter  less  than  or  equal  to  a  nominal 
10  microns  (PMio)  under  the  1987 
standards.  The  Colorado  Air  Pollution 
Control  Division's  (Colorado)  submittal, 
among  other  things,  documents  that  the 
Canon  City  area  has  attained  the  PMui 
national  ambient  air  quality  standards 
(NAAQS).  requests  redesignation  to 
attainment  and  includes  a  maintenance 
plan  for  the  area  demonstrating 
maintenance  of  the  PMio  NAAQS  for  ten 
years.  EPA  is  approving  the 
redesignation  request  and  maintenance 
plan  because  the  State  has  met  the 
applicable  requirements  of  the  Clean  Air 
Act,  as  amended.  Subsequent  to  this 
approval,  the  Canon  City  area  will  be 
designated  attainment  for  the  PMui 
NAAQS.  This  action  is  being  taken 


under  sections  107.  110.  and  175A  of 
the  Clean  Air  Act  (Act). 
DATES:  This  rule  is  effective  on  July  31 , 
2000,  without  further  notice,  unless 
EPA  receives  adverse  comment  by  June 
29,  2000.  If  adverse  comment  is 
received,  EPA  will  publish  a  timely 
withdrawal  of  the  direct  final  rule  in  the 
Federal  Register  informing  the  public 
that  the  rule  will  not  take  effect. 
ADDRESSES:  Written  comments  may  be 
mailed  to  Richard  R.  Long,  Director,  Air 
and  Radiation  Program,  Mailcode  SP- 
AR. Environmental  Protection  Agency 
(EPA).  Region  VIII,  999  18th  Street, 
Suite  500,  Denver,  Colorado,  80202. 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air  and  Radiation  Program. 
Environmental  Protection  Agency. 
Region  VIII,  999  18th  Street,  Suite  500, 
Denver,  Colorado,  80202.  Copies  of  the 
state  documents  relevant  to  this  action 
are  available  for  public  inspection  at  the 
Colorado  Department  of  Public  Health 
and  Environment. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cindy  Rosenberg,  EPA,  Region  VIII, 
(303)'312-6436. 
SUPPLEMENTARY  INFORMATION: 
Throughout  this  document,  wherever 
"we,"  "us,"  or  "our"  are  used,  we  mean 
the  Environmental  Protection  Agency 
(EPA). 

Table  of  Contents 

I.  EPA's  Final  Action 

What  Action  is  EPA  Taking  in  This  Direct 
Final  Rule? 

II.  Summary  of  Redesignation  Request  and 

Maintenance  Plan 

A.  What  Requirements  Must  Be  Followed 
for  Redesignations  to  Attainment? 

B.  Does  the  Canon  City  Redesignation 
Request  and  Maintenance  Plan  Meet  the 
CAA  Requirements? 

C.  Have  the  Transportation  Conformity 
Requirements  Been  Met? 

D.  Did  Colorado  Follow  the  Proper 
Procedures  for  Adopting  This  Action? 

III.  Background 
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L  EPA's  Final  Action 

What  Action  Is  EPA  Taking  in  This 
Direct  Final  Rule? 

We  are  approving  the  Governor's 
submittal  of  September  22,  1997,  that 
requests  a  redesignation  for  the  Canon 
City  nonattainment  area  to  attainment 
for  the  1987  PMio  standards.  We  are  also 
approving  the  maintenance  plan  for  the 
Canon  City  PMm  nonattainment  area, 
which  was  submitted  with  the  State's 
September  22,  1997  redesignation 
request.  We  are  approving  this  request 
and  maintenance  plan  because  Colorado 


has  adequately  addressed  all  of  the 
requirements  of  the  Act  for 
redesignation  to  attainment  applicable 
to  the  Canon  Citv'  PMui  nonattainment 
area.  Upon  the  effective  date  of  this 
action,  the  Canon  City  area's 
designation  status  under  40  CFR  part  81 
will  be  revised  to  attainment. 

We  are  publishing  this  rule  without 
prior  proposal  because  we  view  this  as 
a  noncontroversial  amendment  and 
anticipate  no  adverse  comments. 
However,  in  the  "Proposed  Rules" 
section  of  today's  Federal  Register 
publication,  we  are  publishing  a 
separate  document  that  will  serve  as  the 
proposal  to  approve  the  SIP  revision 
should  adverse  comments  be  filed.  This 
rule  will  be  effective  July  31.  2000, 
without  further  notice  unless  the 
Agency  receives  adverse  comments  by 
June  29,  2000. 

If  we  receive  such  comments,  then  we 
will  publish  a  timely  withdrawal  of  the 
direct  final  rule  informing  the  public 
that  the  rule  will  not  take  effect.  All 
public  comments  received  will  then  be 
addressed  in  a  subsequent  final  rule 
based  on  the  proposed  rule.  We  will  not 
institute  a  second  comment  period  on 
this  rule.  Any  parties  interested  in 
commenting  on  this  rule  should  do  so 
at  this  time.  If  no  such  comments  are 
received,  the  public  is  advised  that  this 
rule  will  be  effective  on  July  31,  2000, 
and  no  further  action  will  be  taken  on 
the  proposed  rule. 

n.  Summary  of  Redesignation  Request 
and  Maintenance  Plan 

A.  What  Requirements  Must  Be 
Followed  for  Redesignations  to 
Attainment? 

In  order  for  a  nonattainment  area  to  be 
redesignated  to  attainment,  the 
following  conditions  in  section 
107(d)(3)(E)  of  the  Act  must  be  met: 

(i)  We  must  determine  that  the  area 
has  attained  the  NAAQS; 

(ii)  The  applicable  implementation 
plan  for  the  area  must  be  fully  approved 
under  section  1 10(k)  of  the  Act: 

(iii)  We  must  determine  that  the 
improvement  in  air  quality  is  due  to 
permanent  and  enforceable  reductions 
in  emissions  resulting  from 
implementation  of  the  applicable 
implementation  plan  and  applicable 
Federal  air  pollutant  control  regulations 
and  other  permanent  and  enforceable 
reductions; 

(iv)  We  must  fully  approve  a 
maintenance  plan  for  the  area  as 
meeting  the  requirements  of  CAA 
section  175A;  and, 

(v)  The  State  containing  such  area 
must  meet  all  requirements  applicable 
to  the  area  under  section  110  and  part 
D  of  the  CAA. 
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Our  Soptember  4.  1992  guidance 
(•ntitled  "Procedures  for  Processuig 
Requests  to  Redesignate  Areas  to 
Attainment"  outlines  how  to  assess  the 
adequacy  of  redesignation  requests 
against  the  conditions  listed  above. 

On  September  12.  1997.  the  Clovemor 
of  Colorado  submitted  a  revision  to  the 
SIP  for  the  f^non  City  area  and  a 
request  that  we  redesignate  the  area  to 
attainment  for  PMm,.  The  following  is  a 
brief  discussion  of  how  ('olorados 
redesignation  request  and  maintenance 
plan  meets  the  requirements  of  the  Ac:t 
for  redesignation  of  the  Canon  City  area 
to  attainment  for  PMi,i 

B.  Does  the  Canon  City  Redesignation 
Request  and  Maintenanie  Plan  Meet  the 
CA.-\  Requirements' 

i.  Attainment  of  the  PM,,,  NAAQS 

A  State  must  demonstrate  that  an  area 
has  attained  the  PM,,,  NAAQS  through 
submittal  of  ambient  air  quality  data 
from  an  ambient  air  monitoring  network 
representing  maximum  PMuj 
cioncentrations.  The  data,  which  must  be 
quality  assured  and  recorded  in  the 
Aerometric  Information  Rctrunal 
System  tAlKS).  must  show  that  the 
average  annual  number  of  expected 
exceedanc:os  for  the  area  is  less  than  or 
equal  to  1.0.  pursuant  to  40  CFR  50.6. 
In  making  this  showing,  three 
consecutive  years  of  < oinplete  air 
quality  data  must  be  iistni. 

The  .State  operates  one  PMm 
monitoring  site  in  the  Canon  City  PM|,, 
nonattainment  area  Colorado  submitted 
ambient  air  quality  data  from  the 
monitoring  site  which  demonstrates  that 
the  area  has  attained  the  PM,,,  NAAQS 
This  air  (jualitv  data  was  (juality-assured 
and  placed  in  AIRS  Only  one 
exceedant.e  of  the  24-hour  PMn,  NAAQS 
was  measured  which  occurred  in  1988. 
Since  that  time,  no  e\ceedanc:es  of  the 
24-hour  or  the  annual  PM,,,  NAAQS 
have  been  intMsured  Officially,  the 
State  relied  on  the  years  199.t— 1495  to 
show  that  the  Canon  City  area  had 
attained  the  PM,,,  NAAQS  The  area  has 
continued  to  attain  the  PM,,,  NAAQS 
since  1995   We  believe  that  Colorado 
has  adequately  demonstrated,  through 
ambient  air  quality  data,  that  the  PM,,, 
NAAQS  has  been  attained  in  the  C.anon 
(aty  area. 

ii  State  Implementation  I'i.iii  .Approval 

Those  .Stales  containing  initial 
modt'rate  PM,,,  noii.itf.unment  areas 
were  required  to  siibinit  a  SIP  by 
November  15.  1991  whiih  demonstrated 
attainment  of  the  PM,,,  N.A.XQS  by 
Pecember  n  ,  1994    To  approve  a 
redesignation  re((iiest.  the  ,Sli'  fur  the 
are. I  must  be  fully  .ipproveil  under 


section  llO(k)  and  must  satisfy'  all 
TfKjuirements  that  apply  to  that  area.  We 
approved  the  PMm  SIP  for  Canon  City 
on  December  23.  1993  (58  FR  68036)  as 
meeting  those  moderate  PMm 
nonattainment  plan  requirements  that 
were  due  to  EPA  on  November  15.  1991 

iii.  Improvement  in  Air  Quality  Due  to 
Permanent  and  Enforceable  Measures 

The  State  must  be  able  to  reasonably 
attribute  the  improvement  in  air  quality 
to  emission  reductions  which  are 
permanent  and  enforceable.  However. 
Canon  City  is  a  unique  case  in  which  no 
area-specific  PM|<,  control  measures 
were  needed  to  bring  the  area  into 
attainment  (or  to  ensure  continued 
attainment),  even  when  growth  in 
emissions  through  1997  was  considered. 
be<;ause  the  monitored  ambient  PMn, 
concentrations  were  (and  still  are)  so  far 
below  the  NAAQS.  Colorado's 
.September  22.  1997  submittal  did  cite 
several  State-wide  regulations, 
including  SIP-approved  regulations  for 
particulates  (Regulation  No.  1).  new 
s<jurce  review  permitting  (Regulation 
No.  3).  and  residential  wood  burning 
(Regulation  No.  4).  as  beine  responsible 
for  the  improvement  in  air  quality  in 
Canon  City  Thus,  we  believe  the  Canon 
Citv  area  satisfies  this  requirement. 

iv  Fully  Approved  Maintenance  Plan 
Under  Setrtion  1 75 A  of  the  Act 

Section  107(d)(3)(E)  of  the  Act 
rtK]uires  that,  for  a  nonattainment  area 
to  be  redesignated  to  attainment,  we 
must  fully  approve  a  maintenance  plan 
which  meets  the  requirements  of  section 
1 75A  of  the  Act  The  plan  must 
demfinstrafe  continued  attainment  (if 
the  relevant  NAAQS  in  the  area  for  at 
least  10  years  after  our  approval  of  the 
redesignation  Eight  years  after  our 
approval  of  a  redesignation.  the  State 
must  submit  a  revised  maintenance  plan 
demonstrating  attainment  for  the  10 
years  following  the  initial  10  year 
period.  The  maintenance  plan  must  also 
contain  a  contingency  plan  to  ensure 
prompt  correction  of  any  violation  of 
the  NAAQS  (.See  sections  175A(b)  and 
(d)  )  Our  September  4.  1992  guidance 
mitlines  5  i:ore  (elements  that  are 
ne(  essarv  to  ensure  maintenance  of  the 
relevant  NAAQS  in  an  area  seeking 
redesignation  from  nonattainment  to 
attainment.  Those  elements,  as  well  as 
guidelines  for  subse<juent  maintenance 
plan  revisions,  are  as  follows: 

a  Att(nnment  Inventon-  The 
maintenanc  e  plan  should  include  an 
attainment  emission  inventory  to 
identify  the  level  of  emissions  in  the 
area  which  is  sufficient  to  attain  the 
NAAQ.S  .\n  emissions  inventory'  was 
developed  and  submitted  with  the 


moderate  PMm  nonattainment  plan  for 
the  Canon  City  area  on  April  9.  1992.  As 
detailed  in  the  TSD  for  EPA's  December 
23.  1993  approval  of  the  moderate  PMm 
nonattainment  plan  for  Canon  City,  the 
plan  contained  a  comprehensive 
emissions  inventory'  for  mobile  source 
emissions  (including  re-entrained  road 
dust),  residential  wood  and  coal 
combustion  emissions,  and  stationary' 
source  emissions  for  wintertime 
emissions  in  the  base  year  of  1990.  The 
Canon  City  area  was  in  attainment  of  the 
PMm  NAAQS  in  1990.  based  on  three 
complete  years  of  data.  Thus,  we  believe 
Colorado  has  prepared  an  adequate 
attainment  inventory'  for  the  area. 

b.  Maintenance  Demonstration.  A 
State  may  generally  demonstrate 
maintenance  of  the  NAAQS  by  either 
showing  that  future  emissions  of  a 
pollutant  or  its  precursors  will  not 
exceed  the  level  of  the  attainment 
inventory,  or  by  modeling  to  show  that 
the  future  mix  of  sources  and  emission 
rates  will  not  cause  a  violation  of  the 
NAAQS  Colorado  chose  the  modeling 
approach.  The  maintenance 
demonstration  for  the  Canon  City  area 
uses  emissions  rollback   which  was  the 
same  level  of  modeling  used  in  the 
original  attainment  demonstration  for 
the  moderate  PM,,,  SIP  for  Canon  City. 
The  States  rollback  approach  takes  the 
design  day  PM,,,  value  for  1989/1990  of 
93  ng/m'.  subtracts  the  background 
concentration,  and  divides  the 
remainder  by  the  total  design  day  actual 
emissions  for  1989/1990.  This  ratio  is 
then  applied  to  2015  projected 
omissions  to  calculate  the  projected 
concentration  without  background.  The 
background  value  is  then  added  back  in 
to  give  the  total  2015  projected 
concentration  of  141  |i/m'.  Since  this  is 
below  the  24-hour  PM,,,  NAAQS  of  150 
H/m'.  the  maintenance  plan 
demonstrates  maintenance.  Although 
EPA  would  normally  insist  on  some 
interim  year  projections  between  2000 
and  2015.  EPA  has  no  reason  to  believe 
that  total  emissions  will  be  greater  than 
the  2015  projections  in  any  of  the 
interim  years  The  State  applied  simple, 
environmentally  conservative,  growth 
rates  to  all  source  categories  other  than 
stationary  sources,  and  stationary" 
sources  were  projected  at  allowable 
emissions  Thus,  total  emissions  in  all 
years  before  2015  should  be  less  than 
2015  total  emissions. 

Since  no  violations  of  the  annual 
PM|,,  NAAQS  have  ever  occurred  in 
Clanon  City  and  since  the  maintenance 
demonstration  clearly  shows 
maintenance  of  the  24-hour  PMm 
NAAQS  in  Canon  City  through  the  year 
2015.  it  is  reasonable  and  adequate  to 
assume  that  protection  of  the  24-hour 
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standard  will  be  sufficient  to  protect  the 
annual  standard  as  well.  Thus,  EPA 
believes  the  State  has  adequately 
demonstrated  that  the  Canon  City  area 
will  maintain  the  PMio  NAAQS  for  at 
least  the  next  ten  years. 

c.  Monitoring  Network.  Once  a 
nonattainment  area  has  been 
redesignated  to  attainment,  the  State 
must  continue  to  operate  an  appropriate 
air  quality  monitoring  network,  in 
accordance  with  40  CFR  part  58,  to 
verify'  the  attainment  status  of  the  area. 
The  maintenance  plan  should  contain 
provisions  for  continued  operation  of  air 
quality  monitors  that  will  provide  such 
verification.  Colorado  operates  one  PMn, 
monitoring  site  in  the  Canon  City  area. 
We  approve  this  site  annually,  and  any 
future  change  would  require  discussion 
with  us.  In  its  September  22.  1997 
submittal.  Colorado  committed  to 
continue  to  operate  the  PMm  monitoring 
station  in  Canon  City,  in  accordance 
with  40  CFR  part  58' 

d.  Verification  of  Continued 
Attainment.  The  State's  maintenance 
plan  submittal  should  indicate  how  the 
State  will  track  the  progress  of  the 
maintenance  plan.  This  is  necessary  due 
to  the  fact  that  the  emissions  projections 
made  for  the  maintenance 
demonstration  depend  on  assumptions 
of  point  and  area  source  growth. 
Colorado  has  committed  in  the  Canon 
City  maintenance  plan  to  analyze  the 
three  most  recent  consecutive  years  of 
ambient  air  quality  data  on  an  annual 
basis  to  verify  continued  attainment  of 
the  PMm  NAAQS  in  Canon  City.  In 
addition,  they  committed  to  conduct 
periodic  emission  inventory  reviews 
every  three  years  to  determine  if  any 
adjustments  to  the  assumptions  used  in 
the  maintenance  demonstration  need  to 
be  made.  The  first  such  report  will  be 
submitted  to  us  in  October  2001  for  the 
year  2000. 

e.  Contingency  Plan.  Section  175A(d) 
of  the  Act  requires  that  a  maintenance 
plan  also  include  contingency 
provisions,  as  necessary,  to  promptly 
correct  any  violation  of  the  NAAQS  that 
occurs  after  redesignation  of  the  area. 
For  the  purposes  of  section  175A,  a 
State  is  not  required  to  have  fully 
adopted  contingency  measures  that  will 
take  effect  without  further  action  by  the 
State  in  order  for  the  maintenance  plan 
to  be  approved.  However,  the 
contingency  plan  is  an  enforceable  part 
of  the  SIP  and  should  ensure  that 
contingency  measures  are  adopted  ' 
expeditiously  once  they  are  triggered. 
The  plan  should  discuss  the  measures  to 
be  adopted  and  a  schedule  and 
procedure  for  adoption  and 
implementation.  The  State  should  also 
identify  the  specific  indicators,  or 


triggers,  which  will  be  used  to 
determine  when  the  contingency  plan 
will  be  implemented. 

The  Canon  City  contingency  plan  will 
be  triggered  upon  our  determination 
that  a  PMhj  NAAQS  violation  has 
occurred  in  Canon  City.  The  Canon  City 
contingency  plan  provides  that,  within 
one  month  of  our  determination  that  a 
violation  has  occurred,  Colorado  and 
the  Canon  City  and  Fremont  County 
governments  and  other  interested 
parties  will  convene  a  contingency  plan 
subcommittee.  The  subcommittee  will 
identify  the  cause(s)  of  the  violation 
within  one  month  of  convening.  The 
subcommittee  will  then  select  one  of  the 
following  potential  contingency 
measures  for  the  area  to  bring  to  the 
Colorado  Air  Quality  Control 
Commission  (AQCC)  for  adoption:  street 
sweeping  requirements,  road  paving 
requirements,  street  sand  specifications, 
woodbuming  curtailment,  use  of  liquid 
de-icers,  re-establishing  nonattainment 
new  source  review  requirements,  or 
other  measures  as  deemed  appropriate. 
The  Canon  City  cuuiiiigeiicy  plaii 
provides  that  the  contingency  measures 
should  become  effective  within  10 
months  of  our  determination  that  a 
violation  has  occurred  in  the  Canon  City 
area.  In  a  letter  dated  April  24,  2000, 
from  Margie  Perkins,  Director,  Colorado 
Air  Pollution  Control  Division,  to 
Richard  Long,  Director,  EPA  Region  VIII 
Air  and  Radiation  Program,  Colorado 
commits  to  adopt  and  implement 
contingency  measures  for  the  Canon 
City  area  within  one  year  of  a  violation 
of  either  the  24-hour  or  annual  PMio 
standard.  EPA  relies  on  this 
commitment  in  approving  the  Canon 
City  contingency  plan. 

/.  Subsequent  Maintenance  Plan 
Revisions.  In  accordance  with  section 
175A(b)  of  the  Act,  the  State  of  Colorado 
is  required  to  submit  a  revision  to  the 
maintenance  plan  eight  years  after  the 
redesignation  of  the  Canon  City  area  to 
attainment  for  PMm-  This  revision  is  to 
provide  for  maintenance  of  the  NAAQS 
for  an  additional  ten  years  following  the 
first  ten  year  period.  The  State 
committed  in  the  Canon  City 
redesignation  request  to  submit  a 
revised  maintenance  plan  in  2006.  EPA 
notes  that  the  State  chose  2006  based  on 
an  assumption  that  EPA  would  approve 
the  redesignation  request  in  1998. 
Because  EPA  is  approving  the 
redesignation  request  in  2000,  the  State 
must  submit  the  revised  maintenance 
plan  in  2008.  See  section  175A{b)  of  the 
Act. 


V.  Meeting  Applicable  Requirements  of 
Section  110  and  Part  D  of  the  Act 

In  order  for  an  area  to  be  redesignated 
to  attainment,  section  107(d)(3)(E) 
requires  that  it  must  have  met  all 
applicable  requirements  of  section  110 
and  part  D  of  the  Act.  We  interpret  this 
to  mean  that,  for  a  redesignation  request 
to  be  approved,  the  State  must  have  met 
all  requirements  that  applied  to  the 
subject  area  prior  to,  or  at  the  time  of. 
submitting  a  complete  redesignation 
request.  In  our  evaluation  of  a 
redesignation  request,  we  don't  need  to 
consider  other  requirements  of  the  CAA 
that  became  due  after  the  date  of  the 
submission  of  a  complete  redesignation 
request. 

a.  Section  110  Requirements.  Section 
110(a)(2)  contains  general  requirements 
for  nonattainment  plans.  For  purposes 
of  redesignation,  the  Colorado  SIP  was 
reviewed  to  ensure  that  all  applicable 
requirements  under  the  amended  Act 
were  satisfied.  These  requirements  were 
met  with  the  Colorado's  April  9.  1992 
submittal  for  the  Canon  City  PMio 
nonattainment  area.  We  approved  this 
submittal  on  December  23,  1993  (58  FR 
68036). 

6.  Part  D  Requirements.  Before  a  PMn, 
nonattairunent  area  may  be  redesignated 
to  attainment,  the  State  must  have 
fulfilled  the  applicable  requirements  of 
part  D.  Subpart  1  of  part  D  establishes 
the  general  requirements  applicable  to 
all  nonattainment  areas,  subpart  4  of 
part  D  establishes  specific  requirements 
applicable  to  PMio  nonattainment  areas. 

The  requirements  of  sections  172(c) 
and  189(a)  regarding  attainment  of  the 
PMm  NAAQS,  and  the  requirements  of 
section  172(c)  regarding  reasonable 
further  progress,  imposition  of  RACM, 
the  adoption  of  contingency  measures, 
and  the  submission  of  an  emission 
inventory,  have  been  satisfied  through 
our  December  23,  1993  approval  of  the 
Canon  City  PMm  SIP  (58  FR  68036).  our 
December  14,  1994  approval  of  PMk, 
contingency  measures  for  the  area  (59 
FR  64332).  and  the  demonstration  that 
the  area  is  now  attaining  the  NAAQS. 

Although  EPA's  regulations  (see  40 
CFR  51.396)  require  that  states  adopt 
transportation  conformity  provisions  in 
their  SIPs  for  areas  designated 
nonattainment  or  subject  to  an  EPA- 
approved  maintenance  plan,  we  have 
decided  that  a  transportation  conformity 
SIP  is  not  an  applicable  requirement  for 
purposes  of  evaluating  a  redesignation 
request  under  section  107(d)  of  the 
CAA.  This  decision  is  reflected  in  EPA's 
1996  approval  of  the  Boston  carbon 
monoxide  redesignation.  (See  61  FR 
2918,  January  30,  1996.) 
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We  approved  the  niquin»ment.s  of  the 
part  D  new  source  review  permit 
program  for  the  {".anon  City  area  on 
AuKu.st  1«.  1994  (59  FR  42506)   Once 
the  Canon  (atv  area  is  redesignated  to 
attamment,  the  prevention  of  significant 
deterioration  (PSD)  requirements  of  part 
(.  of  the  Act  will  apply  VVe  must  ensure 
that  the  State  has  made  anv  needed 
modifications  to  its  PSD  regulations  so 
that  Colorado's  PSD  regulations  will 
apply  in  the  (]anon  City  an»a  after 
redosignation.  Colorado's  PSD 
regulations,  which  we  approved  as 
meeting  all  applicable  Federal 
requirements,  apply  to  any  area 
designated  as  unclassifiable  or 
attainment  and.  thus,  will  become  fully 
eff'":tivo  in  the  Canon  ("ity  area  upcm 
redfsignation  of  the  area  to  attainment 

('  Have  the  Transportation  Conformity 
Requirements  Been  Met' 

Under  (jur  transportation  conformity 
regulations.  States  are  to  define  the 
mobile  vehicle  emissions  budget  to 
which  Federal  transportation  plans 
must  demonstrate  conformity  The 
emissions  budget  is  defined  as  the  level 
of  mobile  source  emissions  relied  upon 
in  the  attainment  or  maintenance 
demonstration  to  maintam  compliance 
with  the  NAAQS 

Colorado  had  previously  adopted 
mobile  source  emissions  budgets  for  the 
years  1994  and  1997  of  4981  lb/day  and 
5130  lb/day,  respectively.  In  the  C^anon 
City  maintenance  plan,  Colorado 
indicated  that  it  would  adopt  a  new 
mobile  source  emissions  budget  of  7439 
lb/day  for  the  year  1997  and  beyond. 
This  value  is  equivalent  to  the  year  2015 
projected  emissions  for  mobile  sources. 
EPA  believes  use  of  this  value  as  a 
budget  for  years  before  2015  is 
acceptable  because  the  available  safety 
margin  in  years  before  2015  is  adequate 
to  support  such  a  budget.  This  is 
because  pre-2015  projected  emissions 
for  source  categories  other  than  mobile 
sources  are  lower  than  2015  projected 
emissions  for  these  other  source 
categories.  EPA's  approval  of  7439  lb/ 
day  as  the  budget  means  that  this  value 
must  be  used  for  conformity 
determinations  for  all  years  after  1997, 
including  2015  (the  end  of  the 
maintenance  period)  and  beyond  After 
promulgation  of  approval  of  this 
redesignation  rt»quest.  the  State 
indicated  that  it  would  revise  its 
regulation  entitled  "Ambient  Air 
Standards  for  the  State  of  Colorado"  to 
include  this  emissions  budget  for  the 
years  1997  through  2015. 

On  March  2,  1999.  the  United  States 
Court  of  Appeals  for  the  District  of 
C"olumbia  Circuit  issued  a  decision  in 
Environmental  Defense  Fund  v.  the 


Environmental  Protection  Agency.  No. 
97-1637.  that  we  must  make  an 
affirmative  determination  that  the 
submitted  motor  vehicle  emission 
budgets  contained  in  SIPs  are  adequate 
befon?  they  are  used  to  determine  the 
conformity  of  Transportation 
Improvement  Programs  or  Long  Range 
Transportation  Plans  In  response  to  the 
court  decision,  we  are  making  most 
submitted  SIP  revisions  containing  a 
control  strategy  plan  available  for  public 
comment  and  responding  to  these 
comments  before  announcing  our 
adequacy  determination.  (We  do  not 
perform  adequacy  determinations  for 
SIP  revisions  that  only  create  new 
emission  budgets  for  years  in  which  an 
EPA-approved  SIP  already  establishes  a 
budget,  because  these  new  budgets 
cannot  be  used  for  conformity  until  they 
are  approved  by  EPA.)  We  make  SIP 
revisions  available  for  comment  by 
posting  notification  of  their  availability 
on  our  web  site  (currently,  these 
notifications  are  posted  at 
www.epa.gov/oms/transp/conform/ 
adequacy.htm)  The  adequacy  process  is 
discussed  in  greater  detail  in  a  May  14, 
1999  memorandum  from  Gay 
MacGregor  entitled  "Conformity 
Guidance  on  Implementation  of  March 
2.  1999  Conformity  Court  Decision,  " 
also  available  on  our  web  site 
(www.epa.gov/oms/transp/ 
traqconf  htm). 

As  noted  above,  the  Canon  City 
maintenance  plan  was  submitted  to  EPA 
on  September  22,  1997  After  the  court 
decision.  EPA  conducted  an  adequacy 
review  of  all  SIP  submissions  that  had 
been  received  prior  to  the  decision  but 
not  yet  acted  on.  However.  EPA  did  not 
conduct  an  adequacy  review  of  the 
Canon  City  maintenance  plan,  because 
the  Colorado  AQCC  voted  on  April  15, 
1999  to  request  that  the  Governor 
withdraw  this  plan.  The  AQCC  later 
rescinded  its  request  that  the  plan  be 
withdrawn,  and  EPA  reviewed  the 
emission  budget  in  this  plan  for 
adequacy  using  the  criteria  located  at  40 
CFR93.il  8(e). 

This  notice  also  serves  as  our 
determination  that  the  emission  budget 
in  the  maintenance  plan  of  7439  pounds 
per  day  of  PMk,  is  adequate  for 
conformity  purposes.  As  a  result  of  this 
adequacy  finding,  the  Colorado 
Department  of  Transportation  and  the 
Federal  Highway  Administration  are 
required  to  use  this  budget  in  future 
conformity  analyses,  even  if  EPA 
withdraws  this  direct  final  rule.  This 
adequacy  determination  will  be  in  effect 
as  of  the  publication  date  of  this  direct 
final  rule,  and  will  remain  in  effect 
unless  and  until  EPA  disapproves  the 
maintenance  plan.  EPA  will  not  be 


publishing  a  separate  notice  in  the 
Federal  Register  documenting  this 
adequacy  determination. 

Notice  of  the  availability  of  this  SIP 
was  posted  on  our  adequacy  web  site  on 
January  26,  2000,  and  a  30-day  comment 
period  for  adequacy  was  provided 
following  the  procedures  described  in 
the  May  14.  1999  Gay  MacGregor 
memorandum  referenced  above.  No 
comments  were  received.  Interested 
parties  can  still  comment  on  the  Canon 
City  mobile  source  emissions  budget  in 
response  to  the  Notice  of  Proposed 
Rulemaking  that  accompanies  this 
Federal  Register  document.  If  EPA 
receives  adverse  comments  with  respect 
to  the  adequacy  of  the  Canon  City 
emissions  budget  or  any  other  aspect  of 
our  approval  of  this  SIP  by  the  time  the 
comment  period  closes  on  the  proposed 
rule,  we  will  publish  a  timely 
withdrawal  of  the  direct  final  rule 
informing  the  public  that  the  rule  will 
not  take  effect.  All  public  comments 
received  will  then  be  addressed  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period  on  this  rule. 
Any  parties  interested  in  commenting 
on  this  rule  should  do  so  at  this  time. 

D.  Did  Colorado  Follow  the  Proper 
Procedures  for  Adopting  This  Action? 

The  Act  requires  States  to  observe 
certain  procedural  requirements  in 
developing  implementation  plans  and 
plan  revisions  for  submission.  Section 
1 10(a)(2)  of  the  Act  provides  that  each 
implementation  plan  submitted  by  a 
State  must  be  adopted  after  reasonable 
notice  and  public  hearing.  Section 
110(1)  of  the  Act  similarly  provides  that 
each  revision  to  an  implementation  plan 
submitted  by  a  State  under  the  Act  must 
be  adopted  by  such  State  after 
reasonable  notice  and  public  hearing. 

We  also  must  determine  whether  a 
submittal  is  complete  and  therefore 
warrants  further  review  and  action  (see 
section  110(k)(l)  and  57  FR  13565,  April 

16.  1992).  Our  completeness  criteria  for 
SIP  submittals  are  set  out  at  40  CFR  part 
51.  appendix  V.  We  attempt  to  make 
completeness  determinations  within  60 
days  of  receiving  a  submission. 
However,  a  submittal  is  deemed 
complete  by  operation  of  law  under 
section  110(k)(l)(B)  if  a  completeness 
determination  is  not  made  within  six 
months  after  receipt  of  the  submission. 

Copies  of  the  proposed  changes  were 
made  available  to  the  public  and  the 
AQCC  held  a  public  hearing  on  October 

17,  1996  to  entertai.n  public  comment  on 
the  redesignation  request  and 
maintenance  plan  for  the  Canon  City 
PMki  nonattainment  area,  after 
providing  for  more  than  30  days  of 
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public  notice.  Colorado  did  not  receive 
any  adverse  comments  and  therefore, 
the  redesignation  request  and 
maintenance  plan  were  subsequently 
adopted  by  the  AQCC  on  October  17. 
1996.  The  request  was  formally 
submitted  to  us  for  approval  on 
September  22,  1997.  We  did  not  issue  a 
completeness  or  an  incompleteness 
finding  for  the  September  22.  1997 
submittal.  Thus,  pursuant  to  section 
110(k){l)(B),  the  submittal  was  deemed 
administratively  and  technically 
complete  by  operation  of  law  on  March 
22.  1997  (six  months  after  the  date  of 
receipt).  We  have  evaluated  the 
Governor's  submittal  and  have 
determined  that  the  State  met  the 
requirements  for  reasonable  notice  and 
public  hearing  under  section  110(a)(2) 
oftheCAA. 

III.  Background 

To  implement  our  1987  revisions  to 
the  particulate  matter  NAAQS,  on 
August  7.  1987  (52  FR  29383),  we 
categorized  areas  of  the  nation  into  three 
groups  based  on  the  likelihood  that 
protection  of  the  PMio  NAAQS  would 
require  revisions  of  the  existing  SIP.  We 
identified  Canon  City  as  a  PMio  "Group 
I"  area  of  concern,  i.e..  an  area  with  a 
strong  likelihood  of  violating  the  PMm 
NAAQS  and  requiring  a  substantial  SIP 
revision.  The  Canon  City  area  was 
among  several  Group  I  PMin  areas,  all  of 
which  were  designated  and  classified  as 
moderate  PMki  nonattainment  areas  by 
operation  of  law  upon  enactment  of  the 
Clean  Air  Act  Amendments  of  1990 
(November  15.  1990).  See  56  FR  56694 
at  56705-56706  (November  6.  1991). 

By  November  15.  1991.  States 
containing  initial  moderate  PMio 
nonattainment  areas  were  required  to 
submit  most  elements  of  their  PMin 
SIPs.  (See  sections  172(c).  188,  and  189 
of  the  Act.)  Some  provisions,  such  as 
PM)(>  contingency  measures  required  by 
section  172(c)(9)  of  the  Act  and 
nonattainment  new  source  review  (NSR) 
provisions,  were  due  at  later  dates.  In 
order  for  a  nonattainment  area  to  be 
redesignated  to  attainment,  the  above 
mentioned  conditions  in  section 
107(d)(3)(E)  of  the  Act  must  be  met.  We 
approved  Colorado's  SIP  for  the  Canon 
City  PMki  nonattainment  area  on 
December  23.  1993  (58  FR  68036)  and 
PMio  contingency  measures  for  the  area 
on  December  14.  1994  (59  FR  64332). 

On  September  22,  1997,  the  Governor 
of  Colorado  submitted  a  request  to 
redesignate  the  Canon  City  moderate 
PMki  nonattainment  area  to  attainment 
for  the  1987  PM,.,  NAAQS  along  with  a 
maintenance  plan  for  the  area, 
Colorado's  submittal  was  not  approved 
at  that  time  because  we  promulgated 


new  standards  for  PMki  on  September 
18,  1997  and  at  the  time  of  this 
redesignation  request,  we  were 
transitioning  from  the  1987  PMki 
standard  to  the  new  PMio  standard. 
Areas  were  to  be  designated  under  the 
new  PMki  standard  by  July  2000  and  for 
that  reason  we  were  encouraging  areas 
to  withdraw  any  redesignation  requests 
for  the  pre-existing  standard.  The  AQCC 
had  voted  to  withdraw  the  Canon  City 
redesignation  request  and  maintenance 
plan  due  to  the  fact  that  Canon  City 
would  have  been  designated  attainment 
by  July  2000  under  the  1997  PMk, 
standard.  (Colorado's  request  for 
withdrawal  had  not  yet  been  officially 
sent  to  us  by  the  Governor  and  so  we  are 
able  to  process  the  original 
redesignation  request  and  maintenance 
plan  now.)  On  May  18,  1999,  the  United 
States  Court  of  Appeals  for  the  DC. 
Circuit  in  American  Trucking 
Associations,  Inc.  et  al.,  v.  United  States 
Environmental  Protection  Agency 
vacated  the  1997  PMki  standard. 
Because  of  the  Court  ruling,  we  are 
continuing  to  implement  the  pre- 
existing PMio  standard,  and  are 
therefore  approving  redesignations  to 
qualified  PMki  nonattainment  areas. 

IV.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  This 
action  merely  approves  state  law  as 
meeting  federal  requirements  and 
imposes  no  additional  requirements 
beyond  those  imposed  by  state  law. 
Accordingly,  the  Administrator  certifies 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
ef  seq.).  Because  this  rule  approves  pre- 
existing requirements  under  state  law 
and  does  not  impose  any  additional 
enforceable  duty  beyond  that  required 
by  state  law.  it  does  not  contain  any 
unfunded  mandate  or  significantly  or 
uniquely  affect  small  governments,  as 
described  in  the  Unfunded  Mandates 
Reform  Act  of  1995  (Public  Law  104^). 
For  the  same  reason,  this  rule  also  does 
not  significantly  or  uniquely  affect  the 
communities  of  tribal  governments,  as 
specified  by  Executive  Order  13084  (63 
FR  27655.  May  10,  1998).  This  rule  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10,  1999),  because  it  merely 


approves  a  state  rule  implementing  a 
federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045  (62  FR 
19885,  April  23,  1997).  because  it  is  not 
economically  significant. 

In  reviewing  SIP  submissions.  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  volimtar>'  consensus 
standards  (VCS).  EPA  has  no  authoritj- 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  As  required  by 
section  3  of  Executive  Order  12988  (61 
FR  4729.  Februan,-  7.  1996).  in  issuing 
this  rule,  EPA  has  taken  the  necessarj,' 
steps  to  eliminate  drafting  errors  and 
ambiguity,  minimize  potential  litigation, 
and  provide  a  clear  legal  standard  for 
affected  conduct.  EPA  has  complied 
with  Executive  Order  12630  (53  FR 
8859.  March  15.  1988)  by  examining  the 
takings  implications  of  the  rule  in 
accordance  with  the  "Attorney 
General's  Supplemental  Guidelines  for 
the  Evaluation  of  Risk  and  Avoidance  of 
Unanticipated  Takings  "  issued  under 
the  executive  order.  This  rule  does  not 
impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  etseq.). 

The  Congressional  Review  Act.  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulator^'  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2).  This  rule 
will  be  effective  July  31,  2000  unless 
EPA  receives  adverse  written  comments 
by  June  29.  2000. 
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Under  section  :507(h)(l)  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  ac:tion  must  be  filed  in  the  United 
States  Uourt  of  Appeals  for  the 
appropriate  circuit  b\  ]n\\  31,  2000. 
Filing  a  petition  for  re<:onsideration  bv 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  nde  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effet;tiveness  of 
such  rule  or  action.  This  action  mav  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects 

40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control,  Intergovernmental 
relations.  Particulate  Matter,  Reporting 
and  recordkeeping  requirements. 

40  CFR  Part  81 
Air  pollution  control. 


l)Htcd   .Mrtv  IH,  2000. 
lack  W.  McGraw, 

.-^1  (;;ii;  Hi'^^iona]  Adniimstnitiir.  Rr^ini)  \'I1I 

40  (IFR  part  52,  subpart  TT  of  chapter 
I.  title  40  is  amended  as  follows. 

PART  52— {AMENDED] 

1  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  IJ  S.C   7401  ft  .sft; 

Subpart  TT 

2.  Section  52.332  is  amended  by 
adding  paragraph  (i)  to  read  as  follows: 

§  52.332    Moderate  P^l/^-^0  nonattainment 
area  plans. 

***** 

(i)  (3n  September  22,  1997,  the  State 
of  Colorado  submitted  a  maintenance 
plan  for  the  Canon  City  PMlO 
nonattainmeui  area  and  requested  that 
the  area  be  redesignated  to  attainment 
for  the  PMlO  National  Ambient  Air 
Quality  Standards.  An  April  24,  2000 

Colorado— PM- 10 


letter  from  Margie  Perkins,  Director, 
Colorado  Air  Pollution  Control  Division, 
to  Richard  Long,  Director,  EPA  Region 
VIII  Air  and  Radiation  Progrcun,  was 
sent  to  clarify  the  requirements  of  the 
contingency  plan  section  of  the  Canon 
City  maintenance  plan.  The 
redesignation  request  and  maintenance 
plan  satisfy  all  applicable  requirements 
of  the  Clean  Air  Act. 

PART  81— [AMENDED] 

1.  The  authority  citation  for  part  81 
continues  to  read  as  follows: 

Authority:  42  U  S.C:.  7401  et  seq. 

2.  In  §  81.306,  the  table  entitled 
"Colorado — PM-10"  is  amended  by 
revising  the  enfr\'  under  Fremont 
County  for  "Canon  City  Area"  to  read  as 
follows: 

§81.306    Colorado. 


Designated  area 


Designation 


Date 


Type 


Classification 


Date 


Type 


Fremont  County 
Canon  City  Area 
Township  18S— Range  70W  All  ot  sections  21, 
22,  27,  28.  33,  and  34.  ttie  E'a  NENW. 
NESW.  SENW,  SESW  quarters  of  sections 
20,  29.  32:  and  the  W'2  ot  sections  23,  26. 
and  35.  Township  19S— Range  70W  All  of 
sections  3,  4.  9,  10,  E'.-.  NENW,  NESW, 
SENW,  SESW  quarters  of  sections  5  and  8, 
W'  ?  ot  sections  2  and  1 1 


July  31    2000 


...     Attainment 


IKK  [)()(    00-111)2  Fil»;(i  i-2h-<K):  845  .im| 
BiLUNO  cooe  6SaO-90-U 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  141 

[FRL-8705-4] 

Removal  of  tti«  Maximum  Contaminant 
Level  Goal  for  Chloroform  From  ttie 
Natlonai  Primary  Drinking  Water 
Regulations 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 


SUMMARY:  EPA  is  removing  the  zero 
MCLG  for  chloroform  from  its  National 


Primary  Drinking  Water  Regulations 
(NPDVVRs)  in  accordance  with  a  recent 
order  of  the  U.S.  Court  of  Appeals  for 
the  District  of  Columbia  Circuit. 

DATES:  The  effective  date  of  this  rule  is 
Mav  30,  2000 

ADDRESSES:  The  public  docket  for  this 
and  earlier  rulemakings  concerning  the 
NPDVVRs  for  disinfectants  and 
disinfection  byproducts  (D/DBPs), 
including  the  proposal,  public 
comments  in  response  to  the  proposal, 
other  major  supporting  documents,  and 
the  index  to  the  docket  are  available  in 
the  Water  Docket,  U.S.  Environmental 
Protection  Agency,  401  M  Street  SW, 
East  Tower  Basement.  Washington,  DC 
20460.  For  information  on  how  to  access 
docket  materials,  please  call  the  docket 
at  (202)  260-3027  between  9  a.m.  and 


3:30  p.m.  Eastern  Standard  Time, 
Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
technical  inquiries,  contact  Jennifer 
McLain  at  the  U.S.  Environmental 
Protection  Agency,  Office  of  Ground 
Water  and  Drinking  Water  (MC  4607), 
1200  Pennsylvania  Avenue  NW, 
Washington,  DC  20460;  telephone  (202) 
260-0431.  For  general  questions,  please 
contact  the  Safe  Drinking  Water  Hotline, 
(800)  426-4791,  Monday  through  Friday 
from  9  a.m.  to  5:30  Eastern  Standard 
Time. 

SUPPLEMENTARY  INFORMATION: 
A.  Backgroiud 

In  December,  1998  EPA  promulgated 
National  Primary  Drinking  Water 
Regulations  (NPDWRs)  for  disinfectants 
and  disinfection  byproducts  (D/DBPs) 
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that  included  a  Maximum  Contaminant 
Level  Goal  (MCLG)  of  zero  for 
chloroform,  a  disinfectant  byproduct. 
The  MCLG  was  challenged  by  the 
Chlorine  ChemistrA'  Council  and 
Chemical  Manufacturers  Association, 
and  the  U.S.  Court  of  Appeals  for  the 
District  of  Columbia  Circuit  found  that 
EPA  had  not  used  the  best  available, 
peer-reviewed  science  to  set  the  MCLG 
as  required  by  the  Safe  Drinking  Water 
Act.  In  Chlorine  Chemistry  Council  and 
Chemical  Manufacturers  Association  v. 
EPA.  (No.  98-1627)  filed  on  March  31, 
2000,  the  Court  issued  an  order  vacating 
the  zero  MCLG.  Today  EPA  is  removing 
the  MCLG  for  chloroform  from  its 
NPDWT^s  to  ensure  that  the  regulations 
conform  to  the  Court's  order.  No  other 
provision  of  the  D/DBP  regulations  is 
affected. 

B.  "Good  Cause"  Under  the 
Administrative  Procedure  Act 

Section  553  of  the  Administrative 
Procedure  Act,  5  U.S.C.  553(b)(B), 
provides  that,  when  an  agency  for  good 
cause  finds  that  notice  and  public 
procedure  are  impracticable, 
unnecessary  or  contran,'  to  the  public 
interest,  the  agency  may  issue  a  rule 
without  providing  notice  and  an 
opportunity  for  public  comment.  EPA 
has  determined  that  there  is  good  cause 
for  making  todays  rule  final  without 
prior  proposal  and  opportunity  for 
comment  because  today's  action  is 
ministerial,  to  ensure  the  Code  of 
Federal  Regulations  conforms  to  the 
Court's  order.  Thus,  notice  and  public 
comment  are  unnecessary.  EPA  finds 
that  this  constitutes  good  cause  under  5 
U.S.C.  553(b){B).  For  this  same  reason, 
EPA  has  also  determined  that  it  has 
■good  cause"  under  5  U.S.C.  553(d)  to 
make  the  rule  effective  upon 
publication. 

C.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
is  therefore  not  subject  to  review  by  the 
Office  of  Management  and  Budget. 
Because  the  agency  has  made  a  "good 
cause"  finding  that  this  action  is  not 
subject  to  notice-and-comment 
requirements  under  the  Administrative 
Procedure  Act  or  any  other  statute  (see 
section  B),  it  is  not  subject  to  the 
regulatory  flexibility  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq],  or  to  sections  202  and  205  of  the 
Unfunded  Mandates  Reform  Act  of  1995 
(UMRA)  (Public  Law  104-^).  In 
addition,  this  action  does  not 
significantly  or  uniquely  affect  small 
governments  or  impose  a  significant 
intergovernmental  mandate,  as 


described  in  sections  203  and  204  of 
UMRA.  This  rule  also  does  not 
significantly  or  uniquely  affect  the 
communities  of  tribal  governments,  as 
specified  by  Executive  Order  13084  (63 
FR  27655,  May  10  1998).  This  rule  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10,  1999).  This  rule  also  is  not 
subject  to  Executive  Order  13045  (62  FR 
19885,  April  23,  1997),  because  it  is  not 
economically  significant. 

This  rule  does  not  impose  technical 
standards:  thus,  the  requirements  of 
section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (15  U.S.C.  272  note)  do  not 
apply.  The  rule  also  does  not  involve 
special  consideration  of  environmental 
justice  related  issues  as  required  by 
Executive  Order  12898  (59  FR  7629, 
February  16,  1994).  This  rule  does  not 
impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.).  EPA's  compliance 
with  these  statutes  and  Executive 
Orders  for  the  underlying  rule  is 
discussed  in  63  FR  69390  (Dec.  16, 
1998). 

The  Congressional  Review  Act  (5 
U.S.C.  801  et  seq.],  as  added  by  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  Section  808  allows 
the  issuing  agency  to  make  a  rule 
effective  sooner  than  otherwise 
provided  by  the  CRA  if  the  Agency 
makes  a  good  cause  finding  that  notice 
and  public  procedure  is  impracticable, 
unnecessary  or  contrary  to  the  public 
interest.  This  determination  must  be 
supported  by  a  brief  statement.  5  U.S.C. 
808(2). 

As  stated  previously,  EPA  has  made 
such  a  good  cause  finding,  including  the 
reasons  therefor,  and  established  an 
effective  date  of  May  30,  2000.  EPA  will 
submit  a  report  containing  this  rule  and 
other  required  information  to  the  U.S. 
Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  United  States  prior  to 
publication  of  the  rule  in  the  Federal 
Register.  This  action  is  not  a  "major 
rule"  as  defined  by  5  U.S.C.  804(2). 


List  of  Subjects  in  40  CFR  Part  141 

Environmental  protection.  Drinking 
water.  Public  utilities. 

Dated:  \U\  18.  2000. 
Carol  M.  Browner, 
Administrutor. 

For  the  reasons  set  out  in  the 
preamble.  Title  40,  Chapter  1  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  141— NATIONAL  PRIMARY 
DRINKING  WATER  REGULATIONS 

1.  The  authority  citation  for  Part  141 
continues  to  read  as  follows: 

Auttiority:  42  l.S.C.  ,300f.  300g-l.  300g-2. 
300g-.3.  300g-4.  300g-.T.300g-6.  300)-*. 

300i-9. 300i-n. 

§141.53    [Amended] 

2.  Section  141.53  is  amended  by 
removing  the  entr>'  for  chloroform. 

iFR  Doc.  00-13202  Filed  5-26-00;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  1, 11,  73,  and  74 
[FCC  00-1 15] 

Establishment  of  a  Class  A  TV  Service; 
Correction 

agency:  Federal  Communications 

Commission. 

ACTION:  Final  rule:  correction. 

SUMMARY:  The  Federal  Communications 
Commission  published  in  the  Federal 
Register  of  May  10.  2000,  a  document 
concerning  establishment  of  a  Class  A 
television  ser\'ice.  This  document 
contains  corrections  to  that  rule. 
Inadvertently,  the  effective  date  of  the 
rule  and  the  amendaton,'  instructions  to 
§  73.2080  were  incorrect,  and  a 
paragraph  was  incorrectly  deleted  from 
§  73.1690.  In  addition,  there  is  a 
typographical  error  in  §  11.11,  a  line 
missing  in  the  table  of  contents  to 
Subpart  J  of  part  73,  and  text  that  was 
incorrectly  codified  in  §  73.3580.  This 
document  corrects  these  errors. 
DATES:  Effective  May  30,  2000. 
FOR  FURTHER  INFORMATION  CONTACT:  Kim 
Matthews,  202^18-2130. 
SUPPLEMENTARY  INFORMATION:  The  FCC 
published  a  document  in  the  Federal 
Register  of  May  10,  2000  (65  FR  29985). 
establishing  a  Class  A  television  ser\ice. 
In  rule  FR  Doc.  00-11481,  published  on 
Mav  10,  2000,  65  FR  29985.  correct  the 
effective  date,  §§  11.11,  73.1690, 
73.2080,  73.3580,  and  the  table  of 
contents  to  subpart  J  of  part  73. 
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In  rule  FR  Doc  ()()-l  1481.  published 
May  10.  2000  (fi.S  FK  2498.'')).  mako  the 
following  corrections: 

1.  On  page  29985.  in  the  second 
column,  the  effective  date  is  corrected  to 
read  as  follows: 

DATES:  Effective  on  June  9,  2000. 

2.  On  page  29999.  in  the  first  column, 
in  paragraph  87.  the  first  sentence  is 
corrected  to  read  as  follows:  The 
amendments  set  forth  shall  be  effective 
lune  9.  2000. 

3.  On  page  30001.  the  table 
"Timetable  Broadcast  Stations"  in 

§  11.11  (a)  is  corrected  by  revising  the 
sec:ond  entry  in  the  first  column  to  read 
as  follows: 

§11.11     The  Emergency  Alert  Svstem 
(EAS). 
Section  11.11(a)  is  amended  by 
revising  the  second  entrv  in  the  first 
column  of  the  table  "Timetable 
Broadca.st  .Stations"  to  read  as  follows: 
"Two-tone  decoder  ^  "■" 

4.  On  page  3000.5,  in  the  third 
column,  §  73.1690  is  corrected  by 
adding  paragraph  ((:)(3)  immediately 
preceding  paragraph  (c)(4)  to  read  as 
follows: 

f  73.1690    Modification  of  transmission 
systems. 


(c  )  *    *    * 

(3)  A  directional  TV  on  Channels  2 
through  13  or  22  through  ti8  or  a 
directional  Class  A  TV  on  Channels  2 
through  13  or  22  through  5\.  or  a 
directional  TV  or  Class  A  TV  station  on 
C;hannels  15  through  21  which  is  in 
excess  of  341  km  (212  miles)  from  a 
cochannel  land  mobile  o[)eration  or  in 
excess  of  225  km  (140  miles)  from  a 
first-adjacent  channel  laitil  mobile 
operation  {sff  part  74,  §  74.709(a)  and 
(b)  for  tables  of  urban  areas  and 
reference  coordinates  of  potentially 
affected  land  mobile  operations),  may 
replace  a  directional  TV  or  Class  A  TV 
antenna  by  a  licen.se  modification 
application,  if  the  proposed  horizontal 
theoretical  directional  antenna  pattern 
does  not  exceed  the  licensed  horizontal 
directional  antenna  pattern  at  any 
azimuth  and  where  no  change  in 
effective  radiated  power  will  result  The 
modification  of  license  application  on 
Form  302-TV  or  Form  302-<;A  must 
contain  all  of  the  data  set  forth  in 
§  73.685(0  or  §  73.H025(a),  as  applicable. 
***** 

5.  On  page  30006.  in  the  first  column. 
§  73.2080  is  corrected  by  revising 
paragraph  (a)  to  read  as  follows: 

§73.2080    Equal  amploymant 
opportunities. 

(a)  General  EEC)  Policy.  Equal 
opportunity  in  employment  shall  be 


afforded  bv  all  licensees  or  permittees  of 
commercially  or  n(mcommercially 
operated  AM.  FM.  TV.  Class  A  TV',  or 
international  broadc:ast  stations  (as 
defined  in  this  part)  to  all  qualified 
persons,  and  no  person  shall  be 
discriminated  against  in  employment  by 
such  stations  because  of  race,  color, 
religion,  national  origin,  (jr  sex. 
Religious  radio  broadcasters  may 
e.stablish  religious  belief  or  affiliation  as 
a  job  qualification  for  all  station 
employees.  However,  they  cannot 
discriminate  on  the  basis  of  race,  color, 
national  origin  or  gender  from  among 
those  who  share  their  religious 
affiliation  or  belief.  For  purposes  of  this 
rule,  a  religious  broadc:aster  is  a  licensee 
which  is,  or  is  closely  affiliated  with,  a 
church,  synagogue,  or  other  religious 
entity,  including  a  subsidiary-  of  such  an 
entity. 
***** 

6.  On  page  30008,  in  the  third 
column,  <i  73.3580(d)(5)  was  incorrect. 
.Section  73.3580(d)(5)  is  corrected  to 
read  as  follows: 

§  73.3580    Local  public  notice  of  filing  of 
broadcast  applications. 


(d)  •    *    * 

(5)  An  applicant  who  files  for  a  Class 
A  television  license  must  give  notice  of 
this  filing  by  broadcasting 
announcements  on  applicant's  station. 
(.Sample  and  schedule  of 
announcements  are  below.)  .Newspaper 
publication  is  not  required. 

(i)  The  broadcast  notice  requirement 
for  those  filing  for  (llass  A  television 
license  applications  and  amendment 
thereto  is  as  follows: 

(A)  Pre-filmi!,  unnoumements  Two 
weeks  prior  to  the  filing  of  the  license 
application,  the  following 
announcement  shall  be  broadcast  on  the 
5th  and  10th  days  of  the  two  week 
period.  The  required  announcements 
shall  be  made  between  6  p.m.  and  11 
p.m.  (5  p.m.  and  10  p  m  Central  and 
Mountain  Time)  StalKjns  broadcasting 
primarily  in  a  foreign  language  should 
broadcast  the  announcements  in  that 
language. 

On  Iddtc).  the  Fcdffral  (Communications 
ComnussKiii  gr.iiitfil  (.Station's  ( .ill  Iftttrs)  d 
I  iTtifu  ation  of  flinibilitv  to  .ipply  for  Class 
.*\  television  "itdius  To  btMonic  cligiblf  for  a 
Class  A  i:»Ttifi<  .ttf  of  cligibiiitv.  ,i  low  power 
li'U'vision  lu  ensw  was  requin-d  to  ( t'rtifv 
that  (luring  the  *)0-c1hv  pt-riod  ending 
Novemht-r  JH,  HW9.  the  station   |1)  Broadcast 
a  iiniunuini  of  IH  hours  per  day,  [2]  broadcast 
an  average  of  at  least  three  hours  [)er  week 
of  prugrainming  produced  within  the  market 
area  served  by  the  station  or  bv  a  grouj)  of 
nomnionly-owned  low  power  television 
stations:  and  (.1)  had  been  in  i  oinplianr.e  with 
the  Commission's  regulations  applicable  lo 


the  low  pov\'er  television  service.  The 
(Commission  may  also  issue  a  certifii  ale  of 
eiigibiiilv  to  a  licensee  unable  lo  satistv  the 
fortT^oing  iriteria.  if  it  determines  thai  the 
publu   mterest,  ( ()n\enien(  f  and  nei  cssitv 
would  b«'  served  therebv 

(.Station's  I  all  letters)  intends  to  file  an 
application  (ICC  Fonn  :102-C,\)  for  a  Class 
.^  television  Ik  eiise  in  the  near  future   When 
filed,  a  copv  of  this  applii  ation  will  be 
available  at  (address  of  location  ol  the 
station's  public  inspei  tion  file]  for  public 
ins()ecti()n  during  our  regular  business  hours. 
Individuals  who  wish  to  advise  the  YCV.  of 
facts  relating  to  the  station's  eligibility  for 
Class  .^  status  should  file  comments  and 
petitions  with  the  VC.C.  prior  to  C<immissi(m 
action  on  this  applic  ation. 

(B)  Post-filing  announcements.  The 
following  announcement  shall  be 
broadcast  on  the  1st  and  10th  days 
following  the  filing  of  an  applicaticm  for 
a  Class  A  television  license.  The 
required  announcements  shall  be  made 
between  6  p.m.  and  11  p.m.  (5  p.m.  and 
10  p.m.  Central  and  Mountain  'Time). 
Stations  broadcasting  primarily  in  a 
foreign  language  should  broadcast  the 
announcements  in  that  language. 

On  (date  of  filing  lii  ense  appln  ation) 
(Station's  call  letters)  filed  an  application. 
FCC  Form  302-CA,  for  a  (Class  A  television 
lie  ense  .Such  stations  are  required  to 
broadcast  a  minimum  of  IH  lu)urs  per  da\. 
and  to  average  at  least  :t  hours  of  iin  alh 
produced  programming  eac  h  week,  and  to 
comply  with  (.eriain  fiill-servic e  television 
station  operating  recjiiirements 

.•\  ( iifiy  of  this  application  is  available  tor 
public  inspec  tion  during  our  regular  business 
hour-i  at  (address  of  location  of  the  station's 
publu  mspec  tion  file).  Individuals  who  wish 
to  advise  the  FCC  of  fat  ts  relating  to  the 
station's  eligibilitv  for  tClass  A  status  should 
file  (  omments  and  petiti(jns  with  the  FCCC 
prior  t<i  (ConuTiissioM  action  on  this 
applicali(pn 

(ii  )  [Reserved] 

***** 

7  On  page  30009.  in  the  first  and 
second  columns,  the  table  of  contents  to 
subpart  J  of  part  73  is  corrected  to  read 
as  follows: 

Subpart  J— Class  A  Television  Broadcast 
Stations 

Sec. 

73.6000  Definitions. 

73.6001  FJigibility  and  service 
requirements 

7.)  6002     Licensing  retjuirements. 
73. 6003-7.1. 600,'>     (Reserved) 
7.'l.h006     (Channel  a.ssignments. 

73.6007  Power  limitations. 

73.6008  Distance  computations. 

73.6010  Class  A  TV  station  protected 
contour. 

73.601 1  Protection  of  TV  broadcast  stations. 

73.601 2  Protection  of  Class  A  TV.  low- 
power  TV.  and  TV  translator  stations. 

73.6013  Pnjtection  of  DTV  stations. 

73.6014  Protection  of  digital  Class  A  TV 
stations. 
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73.6016  Digital  Cla.ss  A  TV  station 
protection  of  TV  broadcast  stations. 

73.6017  Digital  Class  A  TV  station 
protection  of  (Class  A  TV.  low  power  T\'. 
and  TV  translator  stations. 

73.6018  Digital  (Class  A  TV  station 
protection  of  DTV  stations. 

73.6019  Digital  Class  .\  TV  station 
protection  of  digital  Class  A  TV  stations. 

73.6020  Protection  of  stations  in  the  land 
mobile  radio  service. 

73.6022     Negotiated  interference  and 
relocation  agreements. 

73.6024  Transmission  standards  and  system 
requirements. 

73.6025  Antenna  svstem  and  station 
location. 

73.5026     Broadcast  regulations  applicable  to 
Class  A  television  stations. 

Federal  Communications  Commission. 
Magalie  Roman  Salas. 

SecTPfarv 

|FR  Dot .  00-13402  Filed  5-26-00:  8:45  am] 

BILLING  CODE  5712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  54 

[CC  Docket  Nos.  96-45  and  97-21 ;  FCC  00- 
180] 

Federal-State  Joint  Board  on  Universal 
Service  and  Changes  to  the  Board  of 
Directors  of  the  National  Exchange 
Carrier  Association,  Inc. 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 


SUMMARY:  This  document  concerning 
the  Federal-State  Joint  Board  on 
Universal  Service  and  Changes  to  the 
Board  of  Directors  of  the  National 
Exchange  Carriers  Association,  Inc. 
amends  a  procedural  rule  which  sets  out 
the  time  period  by  which  the  Common 
Carrier  Bureau  or  the  Commission  must 
take  action  on  a  request  for  review  of  a 
decision  issued  by  the  Schools  and 
Libraries  Division  of  the  Universal 
Service  Administrative  Company 
(USAC  or  Administrator).  This 
document  makes  clear  that  a  decision  of 
the  Administrator  will  not  be  deemed 
approved  upon  the  running  of  the  90- 
day  deadline  for  taking  action  on 
requests  for  review  that  are  pending 
before  the  Bureau. 
DATES:  Effective  May  30,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Chang,  Attorney.  Common  Ceirrier 
Bureau,  Accounting  Policy  Division, 
(202) 418-7400. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  a  Commission's  Order  in 
CC  Docket  Nos.  96-^5  and  97-21 
released  on  May  22.  2000.  The  full  text 


of  this  document  is  available  for  public 
inspection  during  regular  business 
hours  in  the  FCC  Reference  Center, 
Room  CY-A257,  445  Twelfth  Street. 
SVV..  Washineton.  DC.  20554. 

1.  On  Marcn  1.  2000,  the  Commission 
released  the  Bureau  Extension  Order,  65 
FR  12135  {March  8,  2000),  that  amended 
a  rule  to  make  clear  that  the  Common 
Carrier  Bureau  (Bureau)  may  extend,  for 
up  to  ninety  days,  the  time  period  for 
taking  action  on  a  request  for  review  of 
the  Schools  and  Libraries  Division  of 
the  Universal  Service  Administrative 
Company's  (USAC  or  Administrator) 
decision  that  is  pending  before  the 
Bureau  or  the  Commission  pursuant  to 
§54.724  of  the  Commission's  rules.  The 
Bureau  Extension  Order  clarified  that 
the  Commission  may  extend  the  time 
period  for  taking  action  on  a  pending 
request  for  review  of  an  Administrator's 
decision  that  is  before  either  the  Bureau 
or  the  Commission,  but  the  Commission 
is  not  limited  to  a  maximum  90-day 
extension  period.  In  this  Order,  we 
amend  a  procedural  rule  which  sets  out 
the  time  period  by  which  the  Bureau  or 
the  Commission  must  take  action  on  a 
request  for  review  of  a  decision  issued 
by  the  Administrator).  We  amend 

§  54.724  of  the  Commission's  rules  to 
make  clear  that  a  decision  of  the 
Administrator  will  not  be  deemed 
approved  upon  the  running  of  the  90- 
day  deadline  for  taking  action  on 
requests  for  review  that  are  pending 
before  the  Bureau. 

2.  Section  54.724(a)  of  the 
Commission's  rules  establishes 
procedures  for  a  request  for  review  of  an 
Administrator  decision  that  is  properly 
before  the  Bureau.  Matters  that  are 
properly  before  the  Bureau  are  appeals 
of  Administrator  decisions  that  do  not 
involve  novel  issues  of  fact,  law  or 
policy.  If  the  Bureau  does  not  take 
action  within  90  days  regarding  a 
request  for  review  not  involving  novel 
issues,  the  decision  issued  by  the 
Administrator  is  deemed  approved.  The 
rule  also  specifies  that  either  the 
Commission  or  the  Bureau  may  extend 
the  time  period  for  taking  action  on  a 
matter  before  the  Bureau. 

3.  In  contrast,  §54. 724(b)  of  the 
Commission's  rules  directs  the 
Commission  to  issue,  within  90  days,  a 
WTitten  decision  resolving  a  request  for 
review  of  an  Administrator  decision  that 
involves  novel  questions  of  fact,  law  or 
policy.  The  rules  provide  that  the 
Commission  or  Bureau  may  extend  the 
time  period  for  taking  action.  Unlike 
appeals  pending  before  the  Bureau,  if 
the  Commission  does  not  issue  a 
decision  within  90  days  or  does  not 
extend  the  time  period  for  taking  action 
on  the  request  for  review,  the 


Commission's  rules  do  not  provide  that 
the  Administrator's  decision  will  be 
automatically  approved. 

4.  The  procedural  distinction  between 
matters  pending  before  the  Commission 
and  those  pending  before  the  Bureau 
may  pose  problems  for  schools  and 
libraries  that  request  reviews  of 
Adm.inistrator  decisions.  The  appellants 
will  not  be  certain  whether  or  not  their 
requests  for  review  raise  novel  questions 
of  fact,  law  or  policy.  As  a  consequence, 
appellants  are  not  in  a  position  to 
determine  whether  their  appeals  are 
pending  before  the  Bureau  or  the 
Commission.  Without  knowledge  of 
whether  an  appeal  is  being  considered 
by  the  Bureau  or  Commission,  a  school 
or  library  cannot  determine  whether  its 
appeal  remains  pending  before  the 
Commission  or  was  subject  to  automatic 
denial  where  the  90-day  time  period  for 
taking  action  ran  without  a  decision  or 
extension  of  time  having  been  issued  by 
the  Bureau.  Because  of  this  lack  of 
certainty,  appellants  cannot  know  when 
a  denial  is  final  and  when  the  time 
period  for  pursuing  further  review  has 
begun. 

5.  We  believe  that  this  uncertainty 
puts  appellants  in  an  untenable 
position.  A  party  adversely  affected  by 
a  Bureau  decision  has  the  right  to  seek 
reconsideration  or  Commission  review 
of  the  decision.  In  order  to  exercise  their 
right  to  seek  review  of  an  adverse 
decision,  however,  appellants  must  file 
either  a  petition  for  reconsideration  or 
an  application  for  review  within  thirty 
days  from  the  date  of  public  notice  of 
the  final  action  or  release  of  the 
decision.  The  rules  fail,  however,  to  set 
forth  a  mechanism  for  public  notice  of 
Administrator  decisions  that  are 
deemed  approved  upon  the  passage  of 
90  days  in  the  absence  of  action  by  the 
Bureau. 

6.  The  requirement  in  §  54.724(a)  that 
Administrator  decisions  will  be  deemed 
approved  in  the  absence  of  Bureau 
action  on  matters  not  involving  new  or 
novel  issues  was  adopted  to  promote  the 
prompt  and  efficient  resolution  of 
pending  requests  for  review.  We  did  not 
anticipate,  however,  that  this  means  of 
streamlining  our  review  process  would 
add  uncertainty  to  the  appeals  process 
or  interfere  with  the  ability  of  appellants 
to  seek  further  review.  Because  we 
conclude  that  the  different  procedural 
processes  found  in  §§  54.724(a)  and  (b) 
generate  uncertainty  as  to  the  status  of 
certain  requests  for  review,  we  find  that 
it  is  in  the  public  interest  to  eliminate 
the  provision  in  §  54.724(a)  specifying 
that  a  decision  by  the  Administrator 
will  be  deemed  approved  where  the 
Bureau  has  not  acted  within  the  90-day 
review  period.  Accordingly,  we  find 
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that  it  is  appropriate  to  amend 
§  54.724(a)  in  this  respect  to  conform  to 
the  rule  that  applies  to  (Commission- 
level  appeals.  At  the  same  time,  we 
recognize  the  need  of  applicants  under 
the  schools  and  libraries  program  to 
have  certainty  over  the  status  of  their 
funding  requests,  and  we  remain 
committed  to  timely  resolution  of  all 
appeals  before  us. 

7.  We  believe  this  procedural 
amendment  will  clarify  our 
administrative  processes  and  prevent 
confusion  regarding  the  pr(x:edural 
status  of  requests  for  review  of 
Administrator  decisions  that  are 
pending  before  the  Bureau.  Accordingly, 
as  set  forth,  we  amend  §  54.724(a)  of  the 
Commission's  rules  to  clarify  that  a 
decision  of  the  Administrator  will  not 
be  deemed  approved  upon  the  running 
of  the  90-day  time  period  for  taking 
action  on  requests  for  review  that  are 
pending  before  the  Bureau. 

Ordering  Clauses 

8.  The  authority  contained  in  sections 
1-4,  201-205,  218-220,  254,  303(r),  403. 
and  405  of  the  Communications  Act  of 

1 934 ,  as  amended  ,and§1.108ofthe 
Commission's  rules,  is  adopted. 

9.  Part  54  of  the  Commission's  Rules 
47  CFR  part  54,  is  revised  as  set  forth. 

10.  This  action  is  exempt  from  the 
notice  and  comment  requirements  of  the 
Administrative  Procedure  Act,  5  U.S.C. 
553,  because  it  affects  only  rules  of 
agency  procedure  or  practice 

11.  Because  this  action  involves  an 
internal  procedural  matter,  it  is  further 
ordered  that  the  rule  change  set  forth  is 
May  30,  2000. 

List  of  Subjects  in  47  CFR  Part  54 

Universal  service. 
Federal  Communications  Commission. 

Nfagalie  Roman  Salas, 
Secretary- 
Rule  Changes 

Part  54  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows' 

PART  54— UNIVERSAL  SERVICE 

1.  The  authority  c:itation  for  part  54 
continues  to  read  as  follows: 

Authority:  47  I'.S.C    l.  4(i),  201,  205,  214. 
and  254  unless  nthHrwi.se  noted. 

2.  Amend  §54.724  by  revising 
paragraph  (a)  to  read  as  follows: 

S  54.724    Tim*  periods  for  Commisston 
approval  of  Administrator  decisions. 

(a)  The  Common  Carrier  Bureau  shall, 
within  ninety  (90)  days,  fake  action  in 
response  to  a  request  for  review  of  an 


Administrator  decision  that  is  properly 
before  it.  The  Common  Carrier  Bureau 
may  extend  the  time  period  for  taking 
action  on  a  request  for  review  of  an 
Administrator  decision  for  a  period  of 
up  to  ninety  days.  The  Commission  may 
also,  at  any  time,  extend  the  time  period 
for  taking  action  on  a  request  for  review 
of  an  Administrator  decision  pending 
before  the  Common  Carrier  Bureau. 
*         *         »        *         « 

(FR  Do(    00-1.3401  Filed  .5-2&-00.  8:4.S  am] 
BILUNG  COOe  S712-ai-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoapharlc 
Administration 

50  CFR  Part  216 

[Doctcat  No.  991210333-0089-02;  1.0. 
111099C] 

RIN  064ft-AN37 

Ooiphln-Safe  Tuna  Labeling;  Official 
Mark 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Department  of  Commerce. 

action:  Final  rule. 


SUMMARY:  NMFS  issues  this  final  rule  to 
designate  an  official  mark  that  can  be 
used  to  label  tuna  products  as  being 
"dolphin-safe."  The  Dolphin  Protection 
C;onsumer  Information  Act  (DPCIA),  as 
amended  by  the  International  Dolphin 
Conservation  Program  Act  (IDCPA). 
requires  the  Secretary  of  Commerce  to 
develop  an  official  mark  that  can  be 
used  to  label  tuna  products  as  "dolphin- 
safe."  The  intent  of  this  rule  is  to 
establish  and  designate  that  mark. 
DATES:  Effec:tive  June  29.  2000 
ADDRESSES:  A  full  color  version  of  the 
official  mark  is  available  at  the  NMFS 
Southwest  Region  website  at  http:// 
swr.ucsd.edu/dsl.htm  or  by  contacting  J. 
Allison  Routt,  NMFS.  Southwest 
Region.  Protected  Resources  Division, 
501  W  ()<:ean  Blvd..  Suite  4200,  Long 
Beach,  C:A  90802-4213 

FOR  FURTHER  INFORMATION  CONTACT:  J 

Allison  Routt,  NMFS,  Southwest 
Region,  Protected  Resources  Division. 
(562)  980-4020,  fax  (562)  98(>--*027 
SUPPLEMENTARY  INFORMATION: 

Background 

The  DPCIA.  16  U.S.C.  1385.  as 
amended  by  the  IDCPA,  requires  the 
Secretary  of  Commerce  to  develop  an 
official  mark  that  can  be  used  to  label 
tuna  products  as  "dolphin-.safe  "  The 


IDCPA  and  the  official  mark  provisions 
of  the  DPCIA  became  effective  on  March 
3.  1999,  when  the  Secretary  of  State 
certified  to  Congress  that  the  Agreement 
on  the  International  Dolphin 
Conservation  Program  had  been  adopted 
and  was  in  force. 

Official  Mark 

As  discussed  in  the  proposed  rule  to 
implement  the  IDCPA  (December  22, 
1999;  64  FR  71722),  the  Secretary  of 
Commerce  considered  the  designation 
of  a  commonly  used  "dolphin-safe"  logo 
as  the  official  mark,  but  instead  decided 
to  develop  a  unique  logo  as  the  official 
mark. 

The  DPCIA  establishes  ""dolphin-safe" 
standards  applicable  to  tuina  products 
labeled  with  either  the  official  mark  or 
an  alternative  mark  (16  U.S.C.  1385(d)). 
The  DPCIA  does  not  mandate  the  use  of 
the  official  mark  nor  does  it  prohibit  the 
use  of  alternative  marks.  However,  as  set 
forth  under  paragraph  (d)(3)(B)  of  the 
DPCIA,  whenever  a  tima  product  bears 
the  official  mark,  it  may  not  bear  any 
other  mark  or  label  that  refers  to 
dolphins,  porpoises,  or  marine 
mammals.  The  dolphin-safe  labeling 
standards,  which  are  not  a  part  of  this 
rule-making,  appear  at  50  CFR  216.91 
through  216.94.  The  standards  are  the 
subject  of  ongoing  litigation.  This  final 
rule  codifies  the  official  mark  at  50  CFR 
216.96. 

Proposed  Rule 

On  December  22,  1999,  NMFS 
published  proposed  regulations  to 
designate  an  official  mark  that  can  be 
used  to  label  tuna  products  as  being 
dolphin-safe  (64  FR  71722).  Public 
comments  on  the  proposed  rule  were 
accepted  through  January  5,  2000.  In 
addition  to  publishing  the  proposed  rule 
in  the  Federal  Register,  NMFS  sent  via 
fax  and  mail  the  notice  to  industry- 
representatives,  environmental  groups, 
the  Department  of  State,  the  Inter- 
American  Tropical  Tuna  Commission 
(lATTC),  the  U.S.  Commissioners  to  the 
lATTC.  the  Secretary  of  the  Treasury, 
the  U.S.  Customs  Service,  the  Marine 
Mammal  Commission,  and  the  Federal 
Trade  Commission.  NMFS  also  issued  a 
press  release  summarizing  the  major 
issues  contained  in  the  proposed  rule. 
Information  in  the  press  release  was 
sent  to  several  national  newspapers  and 
published  on  e-mail  discussion  groups 
and  NMFS  websites. 

Responses  to  Comments 

NMFS  received  43  letters  of  comment 
in  response  to  the  proposed  rule. 
Comments  were  received  from 
environmental  organizations  and 
members  of  the  public. 
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Numerous  comments  received  were 
beyond  the  scope  of  the  proposed  rule 
to  designate  an  official  mark.  These 
comments  included  concerns  about 
subjects  other  than  the  official  mark 
itself,  such  as:  the  dolphin-safe  labeling 
standards,  the  initial  finding  required  by 
the  IDCPA  on  whether  chase  and 
encirclement  of  dolphins  by  the  tuna 
purse  seine  fishery  is  having  an  adverse 
impact  on  depleted  dolphin  stocks  in 
the  eastern  tropical  Pacific  Ocean  (ETP) 
(notice  published  at  64  FR  24590), 
World  Trade  Organization  influence  and 
decisions  related  to  U.S.  embargoes 
against  tuna  harvested  by  purse  seine  in 
the  ETP,  enforcement  of  the  Tuna 
Tracking  and  Verification  Program, 
observer  safety  and  objectivity,  foreign 
trade  interests  and  influence  on  the 
United  States  legislative  process,  the 
effects  of  purse  seine  fishing  methods 
on  dolphin  stocks,  mixed  well  storage  of 
caught  tuna  onboard  purse  seine 
vessels,  and  decisions  and  procedures  of 
the  LATTC.  The  scope  of  the  proposed 
rule  is  limited  to  the  design  elements  of 
an  official  mark  such  as  the  graphics, 
color,  appearance,  and  shape.  The 
following  is  a  summary  of  the  comments 
NMFS  received  and  NMFS  responses. 

Comment  1 :  Several  commenters 
indicated  that  the  short  14-day  comment 
period  and  the  publishing  of  the  rule 
near  the  holidays  did  not  provide 
adequate  time  for  public  comment. 

Response:  NMFS  disagrees.  The  short 
comment  period  was  adequate  given  the 
limited  scope  of  the  proposed  rule. 

Comment  2:  Several  commenters 
indicated  that  by  designating  an  official 
mark  NMFS  would  be  intentionally 
defrauding  the  public  about  the  effects 
of  chase  and  encirclement  on  dolphins 
and  unnecessarily  confusing  consumers 
with  regard  to  the  dolphin-safe  status  of 
labeled  tuna. 

Response:  NMFS  disagrees.  The 
commenters  appear  to  disagree  with  the 
standards  for  designating  tuna  products 
as  being  dolphin-safe.  The  standards  are 
not  the  subject  of  this  rule-making.  The 
subject  of  this  rule-making  is  an 
appropriate  mark  that  can  be  used  to 
show  that  a  product  is  in  compliance 
with  the  standards. 

Comment  3:  To  avoid  fraudulent 
representations,  one  commenter 
indicated  '"dolphin-safe"  should  not  be 
used  on  the  official  mark  without 
additional  clarifying  language  such  as 
"Dolphin  Safe  as  Defined  by 
Congressional  Committee." 

Response:  NMFS  disagrees.  The 
official  mark  may  only  be  used  to  label 
tuna  products  that  meet  the  "dolphin- 
safe"  standards  set  forth  in  the  DCPLA 
and  its  implementing  regulations.  The 
words  "Dolphin  Safe"  are  defined  in  the 


DCPIA  (16  U.S.C.  1385(d)).  A  reference 
to  Congressional  committees  is 
inappropriate  since  the  law  was  enacted 
by  the  entire  Congress  and  signed  by  the 
President. 

Comment  4:  One  commentei- 
indicated  that  use  of  the  official  mark 
would  be  damaging  to  alternative 
tracking  and  certification  programs. 

Response:  NMFS  disagrees.  Use  of  the 
official  mark  is  discretionary  and  not 
mandated  (16  U.S.C.  1385  (d)(3)(2)). 
Tuna  products  labeled  as  being  dolphin- 
safe  by  any  mark  must  meet  the 
dolphin-safe  labeling  standards  (16 
U.S.C.  1385(d))  and  the  standards  of  the 
Tuna  Tracking  and  Verification  Program 
(16  U.S.C.  1385  (d)(3)(c)(ii)),  this  does 
not  preclude  the  use  of  alternative 
marks  or  alternative  tracking  and 
certification  programs. 

Comment  5:  One  environmental 
organization  asserted  that  the  proposed 
official  mark  would  detract,  or 
undermine,  their  trademarked  "Flipper 
Seal  of  Approval"  by  misleading  the 
consumer  about  the  "true"  definition  of 
dolphin-safe  tuna. 

Response:  NMFS  disagrees.  The 
commenter  appears  to  disagree  with  the 
standards  for  designating  tuna  products 
as  being  dolphin-safe.  The  standards  are 
not  the  subject  of  this  rule-making.  The 
subject  of  this  rule-meiking  is  an 
appropriate  mark  that  can  be  used  to 
show  that  a  product  is  in  compliance 
with  the  standards. 

The  design  and  layout  of  the  official 
mark  and  the  Flipper  Seal  of  Approval 
are  very  different  and  do  not  resemble 
each  other.  The  official  mark  contains 
the  words  "U.S.  Department  of 
Commerce"  in  red  letters,  along  with  a 
blue-colored  dolphin  profile  facing  the 
upper  left,  and  a  tricolor  (light  blue, 
blue,  and  a  dark  blue)  banner  along  the 
bottom  of  the  mark  that  overlaps  the 
dolphin's  fluke.  In  contrast,  the  Flipper 
Seal  of  Approval  depicts  a  partly 
submerged  dolphin  that  is  smiling  and 
waving,  with  the  word  "Flipper" 
written  across  the  top  in  bright  yellow- 
letters  and  the  words  "Seal  of 
Approval"  along  the  bottom  of  the  mark. 
The  unique  official  mark  is  easily 
distinguishable  and  could  not  mislead 
consumers  into  believing  that  it  was  the 
Flipper  Seal  of  Approval. 

Comment  6:  Several  commenters  felt 
that  the  development  and  designation  of 
the  official  mark  is  a  waste  of  taxpayer 
money  and  contrary  to  the  will  of 
United  States  consumers. 

flesponse:  The  DPCIA  (16  U.S.C. 
1385)  requires  the  Secretary  of 
Commerce  to  develop  an  official  mark 
that  may  be  used  to  label  tuna  products 
as  ""dolphin-safe."  The  Secretary  is 
obligated  to  implement  this  mandate. 


Comment  7:  One  commenter 
expressed  concern  that  the  designation 
of  an  official  mark  would  limit  the  right 
of  tuna  companies  to  use  an  alternative 
dolphin-safe  marks. 

Response:  The  DPCIA  does  not 
mandate  the  use  of  the  official  mark  nor 
does  it  prohibit  the  use  of  alternative 
marks.  However,  as  set  forth  imder 
paragraph  (d)(3)(B)  of  the  DPCIA. 
whenever  a  tuna  product  bears  the 
official  mark,  it  may  not  bear  any  other 
mark  or  label  that  refers  to  dolphins, 
porpoises,  or  marine  mammals. 

After  considering  the  comments 
received,  there  are  no  changes  to  the 
regulatory  text  from  the  proposed  rule. 

Classification 

Executive  Order  12866 

This  final  rule  has  been  determined  to 
not  be  significant  for  purposes  of  E.O. 
12866. 

Regulator,'  Flexibility  Act 

The  Chief  Counsel  for  Regulation  of 
the  Department  of  Commerce  certified 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  that  this 
final  rule  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  NMFS 
received  one  comment  regarding  this 
certification.  The  commenter  indicated 
that  a  Regulatory-  Flexibility  Analysis 
should  be  completed  before  designating 
the  official  mark  because  of  potential 
impacts  and  costs  to  small  businesses  to 
educate  the  consumer  about  the  official 
mark.  Because  the  IDCPA  does  not 
mandate  the  use  of  the  official  mark, 
and  use  of  the  official  mark  is 
discretionar>-.  there  are  no  compliance 
costs  associated  with  use  of  the  official 
mark.  This  comment  did  not  cause 
NMFS  to  change  its  determination 
regarding  the  certification.  As  a  result, 
no  regulatory  flexibility  analysis  was 
prepared. 

List  of  Subjects  in  50  CFR  Part  216 

Dolphin-safe.  Exports.  Fish,  Imports. 
Labeling,  Marine  mammals.  Penalties, 
Reporting  and  recordkeeping 
requirements.  Transportation. 

Dated:  May  22.  2000. 
Andrew  A.  Rosenberg, 

Deputy  Assistant  Administrator  for  Fisheries. 
Sational  Marine  Fistteries  Sf'r\ice 

For  the  reasons  set  out  in  the 
preamble.  50  CFR  part  216  is  amended 
as  follows: 

PART  216— REGULATIONS 
GOVERNING  THE  TAKING  AND 
IMPORTING  OF  MARINE  MAMMALS 

The  authority  citation  for  part  216 
continues  to  read  as  follows: 
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Authority:  Hi  I'  .SC    1  i<>l  rt  ■>rij  .  unless 
otherwise  noted 

2   Section  21ti  9(i  i.s  added  tii  read  a.s 
follows: 


§216.96    Official  mark  for  "Dolphin-safe" 
tuna  products. 

(a)  This  IS  the  "official  mark  '  (see 
figure  1)  designated  by  the  United  States 
Department  of  Commerce  that  may  be 
used  to  label  tuna  products  that  meet 


the  "dolphin-Safe"  standards  set  forth  in 
the  Dolphin  Protection  Consumer 
Information  Act.  16  U.S.C;.  1385,  and 
implementing  regulations  at  §§  216.91 
through  216  94 


Black 


Dark  Blue 


Red 


Light  Blue 


Blue 


Dark  Blue 


Figure  1 


(b)  Location  and  size  of  the  official 
mark.  The  official  mark  on  labels  must 
allow  the  consumer  to  identify  the 


official  mark  and  be  similar  in  design 
and  scale  to  figure  1   A  full  color 


version  of  the  official  mark  is  available 
at  http://swr.ucsd.edu/dsl.htm. 

(FR  Doc.  00-1.3,174  Filed  5-26-O0:  8:45  am) 
BILUNG  CODE  351&-22-4> 
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Ttiis  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opp)ortunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  929 

[Docket  No.  FVOO-929-2  PR] 

Cranberries  Grown  in  the  States  of 
Massachusetts,  Rhode  Island, 
Conr>ectlcut,  New  Jersey,  Wisconsin, 
Michigan,  Minnesota,  Oregon, 
Washington  and  Long  island  in  the 
State  of  New  York;  Establishment  of 
Marketable  Quantity  and  Alk>tment 
Percentage  and  Other  Modifications 
Under  the  Cranberry  Marketing  Order 

agency:  Agricultural  Marketing  Service, 

USDA. 

ACnON:  Proposed  rule. 

summary:  This  rule  would  establish  the 
quantity  of  cranberries  that  handlers 
may  purchase  from,  or  handle  for, 
growers  during  the  2000-2001  crop 
year,  which  begins  on  September  1, 
2000,  and  ends  on  August  31,  2001.  The 
Cranberry  Marketing  Committee 
(Committee),  the  agency  responsible  for 
local  administration  of  the  cranberry 
marketing  order,  recommended  a 
marketable  quantity  of  5.4  million 
barrels  and  an  allotment  percentage  of 
85  percent.  This  rule  invites  comments 
on  the  Committee's  recommendation  as 
well  as  two  alternative  levels  of 
regulation  being  proposed  by  the 
Department.  This  action  is  designed  to 
stabilize  marketing  conditions  and 
improve  grower  returns.  Fresh  and 
organically-grown  cranberries  would  be 
exempt  from  the  volume  limitations  to 
facilitate  marketing  of  these  products. 
Also  proposed  are  improvements  in  the 
way  producer  allotments  are  calculated, 
including  proposals  initiated  by  the 
Department  to  revise  the  way  in  which 
growers'  sales  histories  are  computed 
and  to  suspend  certain  dates  in  the 
order  which  are  impractical. 
DATES:  Comments  must  be  received  by 
June  14,  2000. 

ADDRESSES:  Interested  persons  are 
invited  \o  submit  written  comments 


concerning  this  rule.  Comments  must  be 
sent  to  the  Docket  Clerk,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  room 
2525-S,  P.O.  Box  96456,  Washington. 
DC  20090-6456,  Fax:  (202)  720-5698  or 
E-mail:  moab.docketclerk@usda.gov.  All 
comments  should  reference  the  docket 
number  and  the  date  and  page  number 
of  this  issue  of  the  Federal  Register  and 
will  be  made  available  for  public 
inspection  in  the  Office  of  the  Docket 
Clerk  during  regular  business  hours  or 
can  be  viewed  at  the  following  website: 
www.ams.usda.gov/fv/moab.html. 
FOR  FURTHER  INFORMATK)N  CONTACT: 
Patricia  A.  Petrella  or  Kenneth  G. 
Johnson,  DC  Marketing  Field  Office. 
Fruit  and  Vegetable  Programs,  AMS, 
USDA,  Suite  5D03.  Unit  155,  4700  River 
Road,  Riverdale,  Maryland  20737. 
telephone:  (301)  734-5243;  Fax:  (301) 
734-5275;  or  Anne  M.  Dec,  Marketing 
Order  Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  room 
2525-S,  P.O.  Box  96456.  Washington, 
DC  20090-6456;  telephone:  (202)  720- 
2491,  Fax:  (202)  720-5698. 

Small  businesses  may  request 
information  on  complying  with  this 
regulation  by  contacting  Jay  Guerber, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  P.O.  Box  96456,  room 
2525-S,  Washington,  DC  20090-6456; 
telephone:  (202)  720-2491,  Fax:  (202) 
720-5698,  or  E-mail: 
Jay.Guerber@usda.gov. 

SUPPLEMENTARY  INFORMATION:  This 
proposal  is  issued  under  Marketing 
Order  No.  929  [7  CFR  Part  929],  as 
amended,  regulating  the  handling  of 
cranberries  grown  in  Massachusetts, 
Rhode  Island,  Connecticut,  New  Jersey. 
Wisconsin,  Michigan,  Miimesota, 
Oregon,  Washington,  and  Long  Island  in 
the  State  of  New  York.  The  order  is 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  [7  U.S.C.  601-674],  hereinafter 
referred  to  as  the  "Act." 

Question  and  Answer  Overview 

What  Are  Marketing  Orders? 

Marketing  orders  are  rules  which  are 
authorized  under  the  Agricultural 
Marketing  Agreement  Act  of  1937  and 
which  are  based  on  evidence  developed 
at  a  formal  hearing.  Marketing  orders 
help  fruit  and  vegetable  growers  work 
together  to  solve  marketing  problems 
that  cannot  be  solved  individually. 


Industries  voluntarily  enter  into  these 
programs  and  choose  to  have  Federal 
oversight  of  certain  aspects  of  their 
operations. 

The  cranberry  industry  has  operated 
under  a  marketing  order  since  1962.  The 
order's  primary-  regulator*-  authority  is 
volume  control,  utilizing  either  a 
producer  allotment  program,  or 
establishing  a  withholding  percentage 
where  the  amount  of  cranberries  that 
handlers  can  handle  is  limited.  The 
order  also  authorizes  reporting  and 
record  keeping  activities  related  to  the 
gathering  of  statistical  information  and 
supporting  volume  control  activities,  as 
well  as  research  and  promotion 
activities.  Volume  control  has  not  been 
used  since  1971. 

The  Committee,  which  is  responsible 
for  local  administration  of  the  order, 
recommended  this  action  to  stabilize 
marketing  conditions  and  improve 
grower  returns.  The  Department  is  also 
proposing  some  changes  in  the  way  the 
volume  control  program  would  be 
implemented  to  improve  the  process. 

Who  Would  Be  Affected  by  This  Action^ 

Growers  and  handlers/processors 
located  in  the  10-State  production  area 
would  be  affected  by  this  action.  The 
10-State  production  area  covers 
cranberries  grown  in  Massachusetts, 
Rhode  Island,  Coimecticut.  New  Jersey, 
Wisconsin,  Michigan,  Miimesota. 
Oregon,  Washington,  and  Long  Island  in 
the  State  of  New  York. 

Why  Is  Volume  Control  Being 
Recommended  for  This  Year? 

The  Committee  recommended  volimie 
control  this  year  in  order  to  address  the 
serious  oversupply  situation  being 
experienced  by  the  industry.  For  the 
1999  crop  year,  industr>'  reports  show 
that  continued  low  grower  prices  will 
accompany  record  high  production  and 
inventories.  Many  cranbeny  growers  are 
experiencing  difficulties  dealing  with 
these  extreme  market  conditions.  The 
Committee  recommended  implementing 
volume  regulations  at  its  March  30, 
2000,  meeting  in  Mirmeapolis. 
Minnesota. 

The  Conmiittee  determined  the  best 
method  of  volume  control  would  be  the 
producer  allotment  program  which 
provides  for  an  annual  marketable 
quantity  and  allotment  percentage. 

The  use  of  volume  control  is  not  the 
only  avenue  that  could  be  used  to 
address  the  oversupply  situation  being 
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experiertfced  by  the  industry.  The 
industry  is  also  looking  into  methods  of 
increasing  demand  by  developing  new 
markets,  both  domestic  and  foreign,  by 
developing  new  products  and  by 
increasing  promotional  efforts. 

What  Is  Marketable  Quantity  and 
Allotment  Percentage? 

Marketable  quantity  is  defined  as  the 
number  of  pounds  of  cranberries  needed 
to  meet  total  market  demand  and  to 
provide  for  an  adequate  carryover  into 
the  next  season.  The  Committee 
determined  that  the  marketable  quantity 
for  the  2000-2001  crop  year  should  be 
established  at  5.4  million  barrels.  This 
is  equal  to  the  expected  demand  for  fruit 
forprocessing. 

Tne  allotment  percentage  equals  the 
marketable  quantity  divided  by  the  total 
of  all  growers'  sales  histories.  Total 
growers'  sales  histories  were  set  at  6.35 
million  barrels.  Using  the  formula 
established  under  the  order  (5.4  million 
barrels  divided  by  6.35  million  barrels), 
the  annual  allotment  percentage  is  85 
percent. 

The  Department  is  pr(.iposing  a  change 
in  the  way  sales  histories  are  calculated, 
which  would  bring  the  industry  total  to 
7.6  million  barrels.  Using  the  5.4 
million  barrel  marketable  quantity 
recommended  by  the  Committee  would 
yield  an  allotment  percentage  of  71 
percent.  To  keep  the  allotment 
percentage  at  the  level  recommended  by 
the  Committee  (85  percent),  the 
marketable  quantity  would  have  to  be 
increased  to  6.46  million  barrels. 
Comments  are  invited  on  the 
Committee's  proposed  recommendation 
for  setting  a  volume  regulation  for  the 
2000  cranberry  crop  and  on  the  two 
alternative  methods  proposed  by  the 
Department. 

Sales  of  fresh  and  organically-grown 
fruit  would  be  exempt  from  the 
proposed  volume  regulation.  In 
addition,  the  Committee  and  the 
Department  recommended  other 
modifications  to  implement  volume 
regulation. 

How  Are  Growers'  Annual  Allotments 
Calculated'' 

A  grower's  annual  allotment  is  the 
result  of  multiplying  the  individual 
grower's  sales  history  by  the  allotment 
percentage. 

How  Are  Sales  Histories  Calculated? 

The  Cranberry  Marketing  Committee 
(Committee)  is  responsible  for 
calculating  each  grower's  sales  history 
on  an  annual  basis.  For  growers  with 
existing  cranberry  acreage,  sales  history 
is  established  by  computing  an  average 
of  the  best  four  years'  sales  out  of  the 


last  six  years'  sales.  For  growers  with 
four  years  or  less  of  commercial  sales 
history,  the  sales  history  is  calculated  by 
averaging  all  available  years  of  such 
grower's  sales.  A  grower  with  no  sales 
history  would  be  issued  allotment  based 
on  the  State  average  yield  per  acre  or  the 
total  estimated  commercial  sales, 
whichever  is  greater.  For  the  2000-2001 
crop,  the  State  average  yield  would  be 
defined  as  the  average  State  yield  for  the 
year  1997  or  the  average  of  the  best  four 
years  out  of  the  last  six  years,  whichever 
is  greater. 

The  Department  is  proposing  a  change 
in  this  calculation.  For  all  existing 
growers,  sales  histories  would  be  based 
on  the  best  year  out  of  the  last  six.  For 
a  grower  with  less  than  six  years  of 
sales,  the  sales  history  would  be  the 
highest  year  of  sales  available.  Growers 
with  no  sales  history  would  be  issued 
allotment  as  described  in  the  previous 
paragraph. 

How  Can  I  Comment  on  This  Action? 

Interested  persons  have  1 5  days  from 
the  date  of  publication  of  the  proposed 
rule  to  file  written  comments.  Such 
comments  should  be  sent  to;  Docket 
Clerk.  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  room  2525-S,  P.O.  Box 
96456,  Washington,  DC  20090-6456, 
Fax:  (202)  720-5698  or  E-mail: 
moab.docketclerk9usda.gov.  All 
comments  should  reference  the  docket 
number  and  the  date  and  page  number 
of  this  issue  of  the  Federal  Register  and 
will  be  made  available  for  public 
inspection  in  the  Office  of  the  Docket 
Clerk  during  regular  business  hours  or 
can  be  viewed  at  the  following  website: 
www.ams.usda.gov/fv/moab.html.  In 
addition,  small  businesses  may  request 
information  on  complying  with  this 
regulation  by  contacting  Jay  Guerber. 
Marketing  Ch-der  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS.  USDA,  P.O.  Box  96456,  room 
2525-S,  Washington,  DC  20090-6456; 
telephone:  (202)  720-2491.  Fax:  (202) 
720-5698.  or  E-mail: 
Jay.Guerber9usda.gov. 

When  Will  This  Action  Be  Effective? 

After  the  15-day  comment  period 
ends,  the  Department  will  analyze  the 
comments  and  issue  its  decision. 
Depending  on  the  results  of  its  analysis 
of  the  rulemaking  proceeding,  the 
Department  could  issue  a  final  rule 
similar  to,  or  the  same  as,  this  proposal. 
It  could  also  issue  a  rule  with 
appropriate  modifications,  based  on  the 
comments  and  on  the  rulemaking 
record,  or  it  could  terminate  this 
rulemaking.  In  rare  instances,  the 
Department  has  issued  a  second 
proposal.  Any  final  rule  would  be 


effective  for  the  2000-2001  crop  year 
which  begins  on  September  1.  2000.  It 
would  affect  all  current  growers  and 
handlers  of  cranberries  in  the 
production  area. 

Executive  Orders  12866  and  12998 

The  Department  of  Agriculture 
(Department)  is  issuing  this  proposed 
rule  in  conformance  with  Executive 
Order  12866. 

This  proposal  has  been  reviewed 
under  Executive  Order  12988.  Civil 
Justice  Reform.  Under  the  marketing 
order  provisions  now  in  effect,  a 
marketable  quantity  and  allotment 
percentage  may  be  established  for 
cranberries  during  the  crop  year.  This 
rule  would  establish  a  marketable 
quantity  and  allotment  percentage  for 
cranberries  for  the  2000-2001  crop  year 
beginning  September  1,  2000.  through 
August  31,  2001.  This  proposal  will  not 
preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  an  action  is  filed  not 
later  than  20  days  after  date  of  the  entry 
of  the  ruling. 

This  proposal  invites  comments  on 
establishing  a  marketable  quantity  and 
allotment  percentage  for  the  2000-2001 
crop  year.  This  action  would  also 
exempt  fresh  and  organically-grown 
cranberries  from  volume  regulation, 
define  State  average  yield  per  acre, 
increase  the  barrels  per  acre  for 
determining  a  commercial  crop,  and 
revise  the  Committee  review  procedures 
for  re-determination  of  sales  histories. 
These  actions  were  recommended  by 
the  Committee  at  its  March  30,  2000, 
meeting.  The  volume  regulation  would 
be  in  effect  September  1 ,  2000,  through 
August  31.  2001. 

Tnis  action  also  invites  comments  on 
two  proposals  being  suggested  by  the 
Department.  The  first  would  change  the 
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way  in  which  growers'  sales  histories 
are  computed,  which  would  result  in  a 
revised  marketable  quantity  or  allotment 
percentage.  The  second  would  suspend 
the  order  requirement  that  grower 
allotments  be  issued  by  lune  1. 

Marketable  Quantity  and  Allotment 
Percentage 

Section  929.49  of  the  order  currently 
provides  that  if  the  Secretary  finds  from 
the  recommendation  of  the  Committee 
or  from  other  available  information,  that 
limiting  the  quantity  of  cranberries 
purchased  from  or  handled  on  behalf  of 
growers  during  a  crop  year  would  tend 
to  effectuate  the  declared  policy  of  the 
Act,  the  Secretary  shall  determine  and 
establish  a  marketable  quantity  for  that 
year.  In  addition,  the  Secretary  would 
establish  an  allotment  percentage  which 
shall  equal  the  marketable  quantity 
divided  by  the  total  of  all  growers'  sales 
histories.  Handlers  cannot  handle 
cranberries  unless  they  are  covered  by  a 
grower's  annual  allotment. 

The  cranberry  industry  has  operated 
under  a  Federal  marketing  order  since 
1962.  The  last  season  volume  regulation 
was  recommended  was  in  1971. 

The  order  covers  a  ten-State  area.  The 
highest  producing  States  are 
Massachusetts  and  Wisconsin,  which 
together  account  for  about  80  percent  of 
total  production.  Over  95  percent  of  the 
crop  is  processed,  with  the  remainder 
being  sold  as  fresh  fruit. 

For  many  years,  the  industry  has 
enjoyed  increasing  demand  for 
cranberry  products,  primarily  due  to  the 
success  of  cranberry  juice-based  drinks. 
This  situation  encouraged  additional 
production.  From  1960  through  1999, 
production  increased  from  1.34  million 
barrels  (one  barrel  equals  100  pounds  of 
cranberries)  to  6.39  million  barrels.  This 
represents  a  377  percent  increase. 
Production  in  1999  was  an  all-time 
high,  and  was  17  percent  above  that  of 
the  previous  year. 

The  growrth  rate  in  production  is 
attributable  to  a  76  percent  increase  in 
harvested  area  (from  21,140  to  37,200 
acres)  and  an  even  higher  increase  (171 
percent)  in  yields  (from  63.4  to  171.7 
barrels  per  acre). 

While  production  continues  to  rise, 
demand  has  leveled  off  Total  domestic 
sales  peaked  in  1994  at  4.7  million 
barrels,  and  declined  to  4.5  million 
barrels  in  1998. 

Increased  total  supplies  in  excess  of 
demand  have  resulted  in  large 
inventories.  Carryover  inventories  have 
grown  from  883,773  barrels  in  1988  to 
3,107.366  barrels  in  1999.  From  1988 
through  1997,  carryover  as  a  percent  of 
production  ranged  from  21  to  36 
percent.  However,  in  1998,  carryover  as 


a  percent  of  production  increased  to  40 
percent:  in  1999  it  increased  to  49 
percent.  Carryover  inventor)'  for  the 
1999  season  exceeded  3  million  barrels 
for  the  first  time  in  the  industry's 
history. 

When  supply  outpaces  demand, 
resulting  in  high  levels  of  carn,-over 
inventories,  grower  prices  can  be 
negatively  impacted.  Grower  prices  rose 
from  S8.83  per  barrel  in  1960  to  a  peak 
level  of  $65.90  per  barrel  in  1996.  These 
rising  price  levels  provided  an  incentive 
for  producers  to  expand  planted  acres 
and  to  increase  yields.  Over  the  past  two 
seasons,  prices  have  started  to  decline. 
In  1998,  grower  prices  decreased  to 
S38.80  per  barrel.  The  returns  for  the 
1999  crop  year  are  expected  to  fall 
below  $30.00  per  barrel.  The  industr\- 
anticipates  further  price  reductions  if 
supplies  are  not  brought  more  in  line 
with  demand. 

Increasing  inventories  and  the  high 
costs  associated  with  storing  these 
inventories  have  resulted  in  the 
industry  considering  the  use  of  volume 
control  regulations.  The  goal  of  such 
regulations  is  to  obtain  a  higher  and 
more  stable  price  than  would  exist  in 
their  absence. 

In  an  industry  such  as  the  cranberry 
industry,  where  the  product  can  be 
stored  for  long  periods  of  Ume,  volume 
control  is  a  method  that  could  be  used 
to  reduce  unwanted  inventories.  Large 
inventories  are  costly  to  maintain  and, 
with  the  outlook  for  continued  high 
production  levels,  these  inventories 
would  be  difficult  to  market. 

Section  929.46  of  the  order  requires 
the  Committee  to  develop  a  marketing 
policy  each  year  prior  to  May  1.  In  its 
marketing  policy,  the  Committee 
projects  expected  supply  and  market 
conditions  for  the  upcoming  season, 
including  an  estimate  of  the  marketable 
quantity  (defined  as  the  number  of 
pounds  of  cranberries  needed  to  meet 
total  market  demand  and  to  provide  for 
an  adequate  carryover  into  the  next 
season). 

At  a  March  30,  2000.  meeting,  the 
Committee  estimated  the  2000-2001 
domestic  production  of  cranberries  at 
5.89  million  barrels.  Cany'over  as  of 
September  1.  2000  is  estimated  at  4.6 
million  barrels.  Foreign  production 
(primarily  Canada)  is  projected  at 
800,000  barrels.  Allowing  for  shrinkage 
of  approximately  3  percent,  the  total 
adjusted  available  supply  of  cranberries 
is  expected  to  be  10,930,000  barrels. 

Based  in  large  part  on  historical  sales 
figures,  the  Committee  estimated 
utilization  of  processing  fruit  at  5.4 
million  barrels  and  of  fresh  fruit  at 
280,000  barrels. 


A  summar>'  of  the  marketing  policy 
follows: 

Cranberry  Marketing  Policy 

[2000  crop  year  estimate) 

Barrels 


Carryin  as  of  9. '1/2000 
Domestic  production   .. 
Foreign  production 


4600.000 

5,890.000 

800.000 


Available  supply  (sum  of  ttie 

atxjve)  

Minus  shrinkage  


Adjusted  Supply 

Fresh  Fruit  

Processing  fruil 

Total  Sales  and  Usage  

Carryover  as  of  8/31  '2001 


1 1 ,290  000 
360.000 


10.930.000 

280.000 

5,400,000 

5,680.000 

5,250,000 


The  Committee  determined  that  the 
marketable  quantity  for  the  2000-2001 
crop  year  should  be  established  at  5.4 
million  barrels.  This  is  equal  to  the 
expected  demand  for  processing  fruit. 
Fresh  fruit  sales  were  not  included 
because  (as  discussed  later  in  this 
document)  fresh  fruit  would  not  be 
covered  by  the  allotment  percentage. 
Using  a  marketable  quantity  equal  to 
processed  fruit  demand  should  result  in 
a  more  stable  level  of  inventories. 
Supplies  in  inventor\'  could  easily  cover 
any  unexpected  increases  in  market 
demand. 

Section  929.49(b)  of  the  order 
provides  that  the  marketable  quantity  be 
apportioned  among  growers  by  applying 
the  allotment  percentage  to  each 
grower's  sales  history'.  The  allotment 
percentage  equals  the  marketable 
quantity'  divided  by  the  total  of  all 
grower's  sales  histories.  No  handler  can 
purchase  or  handle  cranberries  on 
behalf  of  any  grower  not  within  the 
grower's  annual  allotment. 

Total  growers'  sales  histories  were  set 
at  6.35  million  barrels.  Using  the 
formula  established  under  the  order  in 
§929.49  (5.4  miUion  barrels  divided  by 
6.35  million  barrels),  the  annual 
allotment  percentage  is  85  percent. 

As  described  later  in  this  document, 
the  Department  is  proposing  a  change  in 
the  way  growers'  sales  histories  are 
computed.  If  this  change  is  adopted, 
each  growers  sales  history-  would  be 
recalculated.  The  Committee  staff 
reports  that  this  would  result  in  a  new 
industry'  total  sales  histor>  of  7.6 
million  barrels.  Using  the  5.4  million 
barrel  marketable  quantity 
recommended  by  the  Committee  would 
result  in  an  allotment  percentage  of  71 
percent.  To  retain  an  allotment 
percentage  of  85  percent,  the  marketable 
quantity  would  need  to  be  increased  to 
6.46  million  barrels.  The  Department  is 
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soliciting  comment.s  on  the  ClommittKo'.s 
original  recommendation  of  marketable 
quantity  and  allotment  percentage  as 


well  as  the  two  alternatives  proposed  by 
the  Department.  To  summarize,  the 
three  options  are  as  follows  (the 


marketable  quantity  and  total  sales 
histories  figures  are  all  in  million  barrel 
units): 


Committee  Recommendation 

USDA  Option  1 

USDA  Option  2  


Marketable 
quantity 


5.4 
5.4 
646 


Total  sales 
histones 


Allotment 
percentage 


635 

76 
76 


85 
71 
85 


A  mark»?table  quantity  and 
allotmentment  percentage  for  the  2000- 
2001  crop  year  are  proposed  to  be 
e.stablished  by  adding  a  new  «j  929.250 
to  the  order's  rules  and  regidations.  The 
(Committee  ciould  at  any  time,  bv  reason 
of  t:hanged  conditions,  ret:ommond 
modification,  suspension  or  termination 
of  this  section. 

Determination  of  New  Sales  History 

.Section  929.48  of  the  order  provides 
for  computing  growers'  sales  histories  to 
be  used  in  calculating  marketable 
quantities  and  allotment  percentages 
under  *>  929.49.  .Sales  history  is  defined 
in  section  929.  Kl  as  the  number  of 
barrels  of  cranberries  established  for  a 
grower  by  the  (;ommittee.  The 
Clommittee  has  been  updating  growers' 
sales  histories  each  season.  The 
Committee  accomplishes  this  bv  using 
information  submitted  by  the  grower  on 
a  production  and  eligibility  report  filed 
with  the  (Committee.  The  order  sets  forth 
that  a  grower's  sales  hi.storv  is 
e.stablished  bv  computing  an  average  of 
the  best  four  years'  sales  out  of  the  last 
six  years'  sales  for  those  grfiwers  with 
existing  acreage.  For  growers  with  four 
years  or  less  of  i:ommercial  sales 
histor\'.  the  sales  history  is  calculated  by 
averaging  all  available  years  of  such 
grower's  sales  A  new  .sales  history  for 
a  grower  with  no  sales  historv  is 
calculated  by  using  the  State  average 
yield  per  acre  or  the  total  estimated 
commercial  sales,  whichever  is  greater. 

The  Committee  considered  for  the 
2000-2001  crop  that  the  State  average 
yield  be  defined  as  the  average  State 
yields  for  the  year  1997  or  the  average 
of  the  best  four  years  out  of  the  last  six 
years,  whichever  is  greater.  This 
calculation  is  similar  to  that  used  to 
compute  sales  history  (an  average  of  the 
best  four  years  out  of  the  last  six  years), 
and  would  average  out  sea.sonal 
variations  in  yields.  However,  if 
estimated  commercial  .sales  are  greater 
than  what  is  ciimputed  above,  the 
Committee  would  use  the  t:ommercial 
sales  estimated  by  the  grower. 

In  order  to  take  into  account  the 
differences  among  the  States,  the 
Committee  recommended  calculating 
the  average  yield  for  each  State  using 


the  best  four  of  the  last  six  years,  and 
comparing  it  to  the  average  yield  for  that 
State  in  1997.  The  higher  of  the  two 
figures  for  each  State  would  be  used  to 
calculate  new  sales  histories  for  new 
growers.  This  rule  proposes  adding  a 
new  «j  929.148  to  set  forth  this 
calculation. 

.Some  existing  growers  may  also  have 
newly  planted  acreage  that  has  not  vet 
established  a  sales  historv'.  Sales 
histories  for  such  acreage  would  be 
calculated  in  the  same  way  as  sales 
histories  for  new  growers. 

Growers  are  required  to  file  a  form 
with  the  Committee  by  April  15  each 
year  if  they  wish  to  receive  an  annual 
allotment.  Growers  also  must  notify'  the 
(Committee  of  any  new  acreage  that  will 
be  coming  into  production  for  the  2000- 
2001  crop  year.  The  Committee  would 
notify  each  grower  of  his  or  her  annual 
allotment  and  notify  each  handler  of  the 
annual  allotment  that  can  be  handled 
for  each  grower  whose  total  crop  will  be 
delivered  to  such  handler  In  ca.ses 
where  a  grower  delivers  a  crop  to  more 
than  one  handler,  such  grower  may 
determine  how  to  apportion  the  annual 
allotment  among  those  handlers. 

A  grower  who  does  not  produce 
cranberries  equal  to  his  or  her  annual 
allotment  would  transfer  such  unused 
allotment  to  such  grower's  handler(s). 
The  handlers  would  then  be  required  to 
equitably  allocate  the  unused  allotment 
to  growers  with  excess  cranberries 
(those  not  covered  by  allotment)  who 
deliver  to  those  handlers.  Unused 
allotment  remaining  after  all  such 
transfers  have  taken  place  would  be 
forfeited  to  the  (Committee. 

Handlers  who  receive  more 
cranberries  than  are  covered  by  their 
growers'  annual  allotments  have  e.xcess 
cranberries.  The  Committee  would 
equitably  distribute  unused  allotment  to 
those  handlers  that  have  excess 
cranberries. 

Outlets  for  Excess  Cranberries 

The  purpose  of  the  producer 
allotment  program  proposed  to  be 
implemented  by  this  rule  is  to  limit  the 
amount  of  the  total  crop  that  can  be 
marketed  for  normal  uses.  As  previously 
indicated,  a  large  portion  of  the  U.S. 


cranberry'  crop  is  processed.  Most  of  it 
is  marketed  domestically. 

There  is  no  need  to  limit  the  volume 
of  cranberries  that  may  be  marketed  in 
noncommercial  or  noncompetitive 
outlets.  Thus,  in  accordance  with 
tj  929.61.  handlers  would  be  able  to 
dispose  of  excess  cranberries  in  certain 
designated  outlets.  Noncommercial 
outlets  include  charitable  institutions 
and  research  and  development  projects 
for  market  development  purposes. 
Noncompetitive  outlets  are  any 
nonhuman  food  use  and  foreign 
markets,  except  Canada.  Canada  is 
excluded  because  significant  sales  of 
cranberries  to  Canada  could  result  in 
transshipment  back  to  the  United  States 
of  the  cranberries  exported  there.  This 
could  disrupt  the  U.S.  market,  counter 
to  the  intent  of  the  volume  regulation. 

To  ensure  that  excess  cranberries 
diverted  to  the  specified  outlets  do  not 
enter  normal  market  channels,  certain 
.safeguard  provisions  are  established 
under  §  929.61.  These  provisions 
require  handlers  to  provide 
documentation  to  the  Committee  to 
prove  that  the  diverted  cranberries  were 
actually  used  in  a  noncommercial  or 
noncompetitive  outlet.  In  the  case  of 
nonhuman  food  use,  a  handler  would  be 
required  to  notify'  the  Committee  at  least 
48  hours  prior  to  disposition  so  that  the 
Committee  staff  would  have  sufficient 
time  to  be  available  to  observe  the 
disposition  of  the  cranberries. 

Section  929  104  of  the  rules  and 
regulations  is  proposed  to  be  revised  to 
list  the  outlets  in  which  handlers  can 
divert  excess  cranberries.  That  section 
currently  lists  outlets  for  "re.stricted 
cranberries."  "Restricted  cranberries"  is 
a  term  used  in  connection  with 
withholding  requirements — another 
type  of  volume  regulation  authorized 
under  the  order.  While  the  specific 
outlets  listed  are  not  being  proposed  for 
revision,  changes  are  proposed  in  the 
regulatory'  text  to  provide  that  these 
outlets  are  authorized  for  excess 
cranberries  under  a  producer  allotment 
program. 

Fresh  and  Organic  Fruit  Exemption 

The  Committee  also  recommended 
that  fresh  fruit  and  organically-grown 
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cranberries  be  exempted  from  regulation 
this  season.  Fresh  and  organically- 
grown  fruit  would  be  exempt  pursuant 
to  §  929.58  of  the  order  which  provides 
that  the  Committee  may  relieve  from 
any  or  all  requirements  cranberries  in 
such  minimum  quantities  as  the 
Committee,  with  the  approval  of  the 
Secretary,  may  prescribe. 

Fresh  fruit  accounts  for  about  4.7 
percent  of  the  total  production.  The 
Committee  estimated  that  about  280,000 
barrels  will  be  sold  fresh  this  year, 
compared  to  260.000  barrels  sold  last 
season. 

Under  current  marketing  practices, 
there  is  a  distinction  between 
cranberries  for  fresh  market  and  those 
for  processing  markets.  Cranberries 
intended  for  fresh  fruit  outlets  are 
grown  and  harvested  differently.  Fresh 
cranberries  are  dry  picked  while 
cranberries  used  for  processing  are 
water  picked.  When  cranberries  are 
water  picked,  the  bog  is  flooded  and  the 
cranberries  that  rise  to  the  top  are 
harvested.  Dry  picking  is  a  more  labor 
intensive  and  expensive  form  of 
harvesting.  Cranberry  bogs  are 
designated  as  "fresh  fruit"  bogs  and  are 
grown  and  harvested  accordingly.  Only 
the  lower  quality  fruit  from  a  fresh  bog 
goes  to  processing  outlets. 

In  addition,  fresh  cranberry  sales 
constitute  less  than  5  percent  of  the 
cranberry  market.  All  fresh  cranberries 
can  be  marketed  and  do  not  compete 
with  processing  cranberries.  Fresh 
cranberries  are  seasonal  (due  to  their 
limited  shelf  life)  and  are  not  a  part  of 
the  growing  industry  inventories.  The 
Committee  concluded  that  fresh 
supplies  do  not  contribute  significantly 
to  the  current  cranberry  surplus.  Thus, 
the  Committee  recommended  that  such 
cranberries  be  exempt  from  the 
allotment  percentage  this  rule  proposes. 

Organically-grown  cranberries 
comprise  an  even  smaller  portion  of  the 
total  crop  than  iresh  cranberries.  The 
Committee  estimated  that  about  1,000 
barrels  of  organic  fruit  will  be  sold  this 
season,  compared  to  450  barrels  last 
season.  Organic  cranberries  are  a 
growing  niche  market  and  regulating 
them  could  have  an  adverse  effect  on 
the  production  and  marketing  of  this 
product.  Like  fresh  cranberries,  demand 
for  organic  cranberries  is  in  line  with 
the  current  limited  production.  Thus, 
organic  cranberries  do  not  contribute  in 
any  meaningful  way  to  the  current 
oversupply  experienced  with  processing 
fruit.  The  Committee  therefore 
recommended  that  organically-grown 
cranberries  be  exempt  from  volume 
regulation  during  the  upcoming  season. 

In  order  to  be  exempt,  organic 
cranberries  would  have  to  be  certified  as 


such  by  a  third  party  organic  certifying 
organization  that  is  acceptable  to  the 
Committee. 

Exemptions  for  fresh  and  organically- 
grown  cranberries  would  be  provided  in 
a  proposed  new  §929.158. 

Definition  of  Commercial  Crop 

The  C^ommittee  also  recommended 
that  the  amount  of  barrels  that  defines 
a  commercial  crop  under  the  marketing 
order  be  increased.  Calculations  of  sales 
histories  are  based  on  "commercial" 
cranberry-  acreage.  Currently,  section 
929.107  defines  a  commercial  crop  as 
acreage  that  has  a  sufficient  density  of 
growing  vines  to  produce  at  least  15 
barrels  per  acre  without  replanting  or 
renovation.  The  Committee  has 
recommended  that  the  15  barrels  per 
acre  be  increased  to  50  barrels  per  acre. 
Acreage  producing  less  than  50  barrels 
per  acre  would  not  be  considered  to 
produce  a  commercial  crop.  This 
increase  would  bring  the  order  more  in 
line  with  current  growing  conditions. 

This  action  would  assist  growers  who 
harvested  cranberries  for  the  first  time 
in  1999.  These  growers  would  qualify 
for  a  new  sales  history  determination. 
As  previously  discussed,  sales  historv' 
on  new  acreage  would  be  the  State 
average  yield  or  the  grower's  estimated 
conmiercial  sales,  whichever  is  greater. 

A  full  conmiercial  cranbeny  crop  is 
usually  not  harvested  until  3  or  4  years 
after  being  planted.  Production  is 
usually  limited  during  the  first  year, 
with  increases  in  subsequent  years  until 
full  capacity  is  reached.  If  a  grower 
harvested  a  bog  for  the  first  time  in 
1999,  and  achieved  a  yield  of  25  barrels 
per  acre,  such  grower's  sales  history 
would  be  calculated  by  using  the 
determination  for  a  grower  with  four 
years  or  less  of  production.  This  would 
be  the  actual  production  for  that  year. 
Therefore,  in  this  example,  for  the 
2000-2001  crop  year  the  grower's  sales 
history  would  be  25  barrels  multiplied 
by  the  number  of  acres  such  grower 
harvested.  The  25  barrels  would  be  used 
in  the  calculation  since  it  is  greater  than 
the  15  barrels  per  acre  used  to  define 
commercial  cranberry  acreage. 

Under  the  proposed  revision,  such 
grower's  first  year  of  sales  harvested 
from  that  acreage  would  not  count  since 
it  is  less  than  50  barrels  per  acre. 
Therefore,  the  grower  would  be  eligible 
to  receive  the  determination  for  growers 
with  no  sales  history  on  such  acreage 
(which  would  be  the  State  average  yield 
or  the  grower's  estimated  commercial 
sales,  whichever  is  greater).  This  would 
benefit  growers  who  had  very  low  yields 
per  acre  for  their  first  year  of 
production. 


Appeal  Procedures 

Finally,  the  Committee  recommended 
that  the  current  review  procedures  for 
appeals  be  revised.  Currently,  section 
929.125  provides  an  appeal  procedure 
for  growers  who  are  dissatisfied  with 
their  sales  histories,  as  determined 
pursuant  to  §  929.48(a)  and  fb)  of  the 
order.  Under  the  current  procedures,  a 
grower  may  submit  to  the  Committee  a 
wTitten  argument  within  30  days  after 
receiving  the  Committee's 
determination  of  that  growers  sales 
history',  if  such  grower  disagrees  with 
the  determination.  The  Committee  shall 
review  its  determination  within  a 
reasonable  time,  reviewing  all  the 
material  submitted  by  the  grower,  and 
notif\'  the  grower  of  its  decision.  If  the 
grower  is  not  satisfied  with  the 
Committee's  decision,  that  grower  may 
appeal  to  the  Secretary' .  through  the 
Committee,  within  30  days  after  being 
notified  about  the  Committee's  decision. 
The  Secretary'  shall  review  all  pertinent 
information  and  render  a  decision.  The 
Secretary's  decision  shall  be  final. 

The  Committee  recommended 
revising  the  current  process. 
Specifically,  it  proposed  that  an  appeals 
subcommittee  be  established  and  that 
the  full  Committee  be  provided  with  15 
days  to  further  review  appeals  by 
growers.  The  Committee  believes  that 
this  process  would  be  more  efficient  in 
considering  grower  appeals.  The 
subcommittee,  appointed  by  the 
Chairman,  would  be  composed  of  two 
independent  and  two  cooperative 
representatives,  as  well  as  a  public 
member.  Although  an  additional  level  of 
review  is  being  established,  the 
Committee  believes  that  it  would  be 
more  efficient  for  a  subcommittee 
composed  of  5  members  to  meet  and 
discuss  the  appeals.  The  subcommittee 
would  have  30  days  to  render  a  decision 
on  the  request. 

If  the  grower  is  not  satisfied  with  the 
appeal  subcommittee's  decision,  the 
grr-A'er  could  further  appeal  to  the  full 
Committee.  The  grower  would  submit 
his  or  her  WTitten  argument  to  the 
Committee  along  with  any  pertinent 
information  for  the  Committee's  review 
within  15  days  after  being  notified  about 
the  determination  by  the  subcommittee. 
The  Conunittee  would  have  15  days 
from  the  receipt  of  the  grower's  appeal 
to  respond.  The  Committee  would 
inform  the  grower  of  its  decision, 
including  the  reasons  for  its  decision. 

The  grower  may  further  appeal  to  the 
Secretary  within  15  days  after 
notification  of  the  Committee's  findings, 
if  such  grower  is  not  satisfied  with  the 
Committee's  decision.  The  Committee 
would  forward  a  file  with  all  pertinent 
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information  related  to  the  grower's 
appeal.  The  Secretary  would  inform  the 
grower  and  Committee  staff  of  the 
Secretary's  decision.  All  decisions  by 
the  Secretary  are  final. 

USDA  Proposal — Recalculation  of  Sales 
Histories 

As  previously  discussed,  the  order 
sets  forth  that  a  grower's  sales  history  is 
established  by  computing  an  average  of 
the  best  four  years'  sales  out  of  the  last 
six  years'  sales  for  those  growers  with 
existing  acreage.  For  growers  with  four 
years  or  less  of  commercial  sales 
history,  the  sales  history  is  calculated  by 
averaging  all  available  years  of  such 
grower's  sales.  A  new  sales  history  for 
a  grower  with  no  sales  history  is 
calculated  by  using  the  State  average 
yield  per  acre  or  the  total  estimated 
conmiercial  sales,  whichever  is  greater. 

Since  the  Committee  met  on  March 
30,  2000,  the  Department  has  received 
additional  information  from  cranberry 
growers  and  handlers  pertaining  to  the 
way  in  which  sales  histories  are 
computed.  Of  primary  concern  is  the 
potential  inequities  that  could  result 
from  the  current  process.  Specifically, 
newer  growers  would  be  restricted  to  a 
greater  extent  than  more  established 
growers.  That  is  because  a  cranberry  bog 
does  not  reach  full  capacity  until  several 
years  after  being  planted.  Using  an 
average  of  early  years'  sales  (which  are 
low)  would  likely  result  in  a  sales 
history  substantially  below  current  sales 
potential  A  more  established  grower,  on 
the  other  hand,  would  have  a  sales 
history  more  reflective  of  his  or  her 
production  capacity. 

The  Committee's  recommendation 
concerning  the  definition  of 
"commercial  crop  "  (previously 
discussed  in  this  document)  was  in 
response  to  this  concern.  However,  the 
Department  believes  a  further 
modification  is  needed  to  lessen  the 
differential  impact  a  volume  regulation 
would  have  on  individual  cranberry 
growers.  For  this  reason.  The 
Department  is  proposing  that  a  sales 
history  for  each  existing  grower  be 
calculated  using  the  best  single  sales 
year  in  the  past  six  years.  F'or  a  gmwer 
with  less  than  six  years  of  sales,  the 
sales  history  would  be  the  highest  year 
of  sales  available.  This  proposal  is 
authorized  under  §  929.48(a)(2)  of  the 
order  which  provides  that  the  number 
and  identity  of  the  years  used  to 
compute  sales  hi.stories  may  be  altered 
by  regulation.  The  Department  is  not 
proposing  a  change  in  the  way  sal(!s 
histories  are  computed  for  brand  new 
growers  (those  without  any  histcjrv  of 
sales). 


The  Department  is  inviting  comments 
on  this  proposed  change.  As  previously 
discussed,  this  change  in  the  way  sajes 
histories  are  computed  would  result  in 
a  revised  industry  total  sales  history  of 
7.6  million  barrels.  This  would  also 
result  in  a  modification  of  the 
marketable  quantity  or  the  allotment 
percentage.  It  is  expected  that  the 
Committee  would  meet  to  consider  this 
proposal  and  provide  the  Department 
with  its  views  and  any  reconunended 
revisions  prior  to  finalization  of  this 
proposed  rule. 

TTiis  proposal  would  be  implemented 
by  adding  a  new  §  929.149  to  the  order's 
rules  and  regulations. 

USDA  Proposal — Suspension  of 
Deadline  for  Notifying  Growers  of  Their 
Annual  Allotment 

Section  929.49  of  the  order  provides 
that  in  any  year  in  which  an  allotment 
percentage  is  established  by  the 
Secretary,  the  Committee  must  notify 
growers  of  their  annual  allotment  by 
June  1.  That  section  also  requires  the 
Committee  to  notify  each  handler  of  the 
annual  allotments  for  that  handler's 
growers  by  June  1 . 

This  rule  proposes  establishing  an 
allotment  percentage  for  the  2000 
cranberry  crop.  To  allow  adequate  time 
for  interested  parties  to  comment  on  this 
proposal  and  for  the  Department  to  give 
due  consideration  to  the  comments 
received,  a  final  decision  on  this  rule 
may  not  be  reached  before  June  1 . 
Therefore,  the  Department  is  proposing 
that  the  June  1  deadline  be  suspended 
for  the  2000-2001  crop  year. 

The  Regulatory  Flexibility  Act  and 
EfRects  on  Small  Businesses 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  action  on  small  entities. 
Accordingly.  AMS  has  prepared  this 
initial  regulatory  flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act.  and  rules  thereunder,  are  unique  in 
that  they  are  brought  about  through 
group  action  of  essentially  small  entities 
acting  on  their  own  behalf.  Thus,  both 
statutes  have  small  entity  orientation 
and  compatibility. 

There  are  approximately  20  handlers 
of  cranberries  who  are  subject  to 
regulation  under  the  order  and 
approximately  1.100  producers  of 
cranberries  in  the  regulated  area   Small 
agric:ultural  ser\ice  firms,  which 


includes  handlers,  have  been  defined  by 
the  Small  Business  Administration  (13 
CFR  121.201)  as  those  having  aimual 
receipts  of  less  than  $5,000,000,  and 
small  agricultural  producers  are  defined 
as  those  having  annual  receipts  of  less 
than  $500,000.  The  majority  of 
cranberry  handlers  and  producers  may 
be  classified  as  small  businesses. 

This  rule  would  establish  a 
marketable  quantity  and  an  allotment 
percentage  for  cranberries  in  a  10  State 
production  area  during  the  crop  year 
from  September  1 ,  2000,  through  August 
31.  2001.  Handlers  would  only  be 
allowed  to  handle  those  cranberries  that 
are  covered  by  annual  allotment.  This 
action  would  also  exempt  fresh  and 
organic  cranberries  from  volume 
regulation,  define  the  State  average 
yield,  increase  the  barrels  per  acre  for 
determining  a  commercial  crop,  and 
revise  the  Committee  review 
procedures.  These  actions  are  designed 
to  improve  the  operation  of  the  volume 
regulation  program. 

Over  the  past  several  years,  per  capita 
consumption  of  cranberries  has 
averaged  1.69  pounds.  Per  capita 
consumption  peaked  in  1994  at  1.80 
pounds  and  began  trending  downward. 
In  1998.  per  capita  consumption  was 
1.67  pounds.  Associated  with  these  per 
capita  consumption  figures  is  the  fact 
that  total  domestic  .sales  also  peaked  in 
1994  at  4.692,507  barrels  and  has 
declined  to  4,506.632  barrels  in  1998. 
However,  cranberry  production  reached 
an  all-time  high  of  6,389,000  barrels  in 
1999.  This  is  a  17  percent  increase  over 
1998  production  of  approximately  5.4 
million  barrels.  Available  cranberry 
supplies  continue  to  out  pace  demand, 
resulting  in  high  levels  of  carryover 
inventories.  Over  the  past  two  seasons, 
prices  have  started  to  decline.  In  1998 
grower  prices  decreased  to  $38.80  per 
barrel.  In  1999.  prices  are  expected  to 
fall  to  $18-$30  per  barrel. 

The  cranberry  industry  has  operated 
under  a  Federal  marketing  order  since 
1962.  The  last  season  of  volume 
regulation  was  in  1971.  The  order 
covers  a  ten-State  area.  The  highest 
producing  States  are  Massachusetts  and 
Wisconsin,  which  together  account  for 
about  80  percent  of  total  production. 
Over  90  percent  of  the  crop  is 
processed,  with  the  remainder  being 
sold  as  fresh  friiit. 

For  many  years  the  industr>'  has 
enjoyed  increasing  demand  for 
cranberry  products,  primarily  due  to  the 
success  of  cranberry  juice-based  drinks. 
This  situation  encouraged  additional 
production.  From  1960  through  1999, 
production  increased  from  1.34  million 
barrels  (one  barrel  equals  100  pounds  of 
cranberries)  to  6.39  million  barrels.  This 
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represents  a  377  percent  increase. 
Production  in  1999  was  an  all-time 
high,  and  was  17  percent  above  that  of 
the  previous  year. 

The  growth  rate  in  production  is 
attributable  to  a  76  percent  increase  in 
harvested  area  (from  21,140  to  37,200 
acres)  and  an  even  higher  increase  (171 
percent)  in  yields  (from  63.4  to  171.7 
barrels  per  acre). 

While  production  continues  to  rise, 
demand  has  leveled  off.  Total  domestic 
sales  peaked  in  1994  at  4.7  million 
barrels,  and  declined  to  4.5  million 
barrels  in  1998. 

Increased  total  supplies  in  excess  of 
demand  have  resulted  in  large 
inventories.  Carryover  inventories  have 
grown  from  883,773  barrels  in  1988  to 
3,107,366  barrels  in  1999.  From  1988 
through  1997,  carryover  as  a  percent  of 
production  ranged  from  21  to  36 
percent.  However,  in  1998.  carryover  as 
a  percent  of  production  increased  to  40 
percent:  in  1999  it  increased  to  49 
percent.  Carryover  inventory  for  the 
1999  season  exceeded  3  million  barrels 
for  the  first  time  in  the  industry's 
histon,'. 

When  supply  outpaces  demand, 
resulting  in  high  levels  of  carryover 
inventories,  grower  prices  could  be 
negatively  impacted.  Grower  prices  rose 
from  $8.83  per  barrel  in  1960  to  a  peak 
level  of  $65.90  per  barrel  in  1996.  These 
rising  price  levels  provided  an  incentive 
for  producers  to  expand  planted  acres 
and  to  increase  yields.  Over  the  past  two 
seasons,  prices  have  started  to  decline. 
In  1998,  grower  prices  decreased  to 
$38.80  per  barrel.  The  returns  for  the 
1999  crop  year  are  expected  to  fall 
below  $30.00  per  barrel.  The  industry 
anticipates  further  price  reductions  if 
supplies  are  not  brought  more  in  line 
with  demand. 

Increasing  inventories  and  the  high 
costs  associated  with  storing  these 
inventories  have  resulted  in  the 
industry  considering  the  use  of  volume 
control  regulations.  The  goal  of  such 
regulations  is  to  obtain  a  higher  and 
more  stable  price  than  would  exist  in 
their  absence. 

In  an  industry  such  as  cranberries, 
where  the  product  can  be  stored  for  long 
periods  of  time,  volume  confrol  is  a 
method  that  can  be  used  to  reduce 
unwanted  inventories.  Large  inventories 
are  costly  to  maintain  and.  with  the 
outlook  for  continued  high  production 
levels,  these  inventories  would  be 
difficult  to  market. 

Based  in  large  part  on  historical  sales 
figures,  the  Committee  estimated 
utilization  of  processing  fruit  at  5.4 
million  barrels  and  of  fresh  fruit  at 
280.000  barrels. 


The  Conunittee  determined  that  the 
marketable  quantity  for  the  2000-2001 
crop  year  should  be  established  at  5.4 
million  barrels.  This  is  equal  to  the 
expected  demand  for  processing  fruit. 
Fresh  fruit  sales  were  not  included 
because  fresh  fruit  would  not  be  covered 
by  the  allotment  percentage. 
Organically-grown  cranberries  would 
also  be  exempted  because  projected 
sales  are  only  about  1,000  barrels.  Using 
a  marketable  quantity  equal  to 
processed  fruit  demand  should  result  in 
a  more  stable  level  of  inventories. 
Supplies  in  inventory  could  easily  cover 
any  unexpected  increases  in  market 
demand. 

Section  929.49(b)  provides  that  the 
marketable  quantity  be  apportioned 
among  growers  by  applying  the 
allotment  percentage  to  each  grower's 
sales  history.  The  allotment  percentage 
equals  the  marketable  quantity  divided 
by  the  total  of  all  grower's  sales 
histories.  No  hemdler  can  purchase  or 
handle  cranberries  on  behalf  of  any 
grower  not  within  the  grower's  annual 
allotment. 

Total  growers'  sales  histories  were  set 
at  6.35  million  barrels.  Using  the 
formula  established  under  the  order  (5.4 
million  barrels  divided  by  6.35  million 
barrels),  the  annual  allotment 
percentage  is  85  percent. 

Currently,  a  grower's  sales  history  is 
established  by  computing  an  average  of 
the  best  four  years'  sales  out  of  the  last 
six  years'  sales  for  those  growers  with 
existing  acreage.  For  growers  with  four 
years  of  less  of  commercial  sales  history-. 
the  sales  history  is  calculated  by 
averaging  all  available  years  of  such 
growers'  sales. 

The  Department  is  proposing  that  a 
sales  history  for  each  existing  grower  be 
recalculated,  using  the  best  single  sales 
year  in  the  past  six  years.  For  a  grower 
with  less  than  six  years  of  sales,  the 
sales  history  would  be  the  highest  year 
of  sales  available.  This  change  is  being 
proposed  to  take  care  of  potential 
inequities  that  could  result  from  the 
current  process  of  computing  sales 
histories.  Specifically,  newer  growers 
are  restricted  to  a  greater  extent  than 
more  established  growers.  That  is 
because  a  cranberry  bog  does  not  reach 
full  capacity  until  several  years  after 
being  planted.  Using  an  average  of  early 
years'  sales  (which  are  low)  would 
likely  results  in  a  sales  histor\' 
substantially  below  current  sales 
potential.  A  more  established  grower,  on 
the  other  hand,  would  have  a  sales 
history  more  reflective  of  his  or  her 
production  capacity. 

If  adopted,  each  grower's  sales  history 
would  be  recalculated.  The  Committee 
staff  reports  that  this  would  result  in  a 


new  total  industry  sales  history  of  7.6 
million  barrels  (compared  to  the  current 
total  of  6.35  million  barrels).  Since  the 
allotment  percentage  is  determined  by 
dividing  the  marketable  quantity  by  the 
total  sales  history,  a  change  in  the  total 
sales  history  could  impact  the  level  of 
volume  regulation. 

If  the  5.4  million  barrel  marketable 
quantity  recommended  by  the 
Committee  is  used,  the  allotment 
percentage  would  change  from  the  85 
percent  recommended  by  the  Committee 
to  71  percent.  Increasing  the  restricted 
percentage  from  15  to  29  percent  could 
result  in  a  higher  level  of  restriction 
than  recommended  by  the  Committee. 

To  retain  the  Committees 
recommended  allotment  percentage  of 
85  percent  with  the  new  sales  history 
total,  the  marketable  quantity  would 
have  to  be  increased  from  the  current 
5.4  million  barrels  to  6.46  million 
barrels.  This  would  result  in  a  lower 
restriction  than  recommended  by  the 
Committee. 

The  Department  is  soliciting 
comments  on  all  the  proposals, 
including  the  Committee's  original 
recommendation  of  marketable  quantity 
and  allotment  percentage,  as  well  as  two 
alternatives  proposed  by  the 
Department.  Particular  attention  should 
be  given  to  the  expected  impacts  of 
these  different  levels  of  regulation  on 
cranberry*  growers  and  processors,  and 
whether  there  would  be  a  differential 
impact  on  small  versus  large  entities. 

"The  Committee  could  at  any  time,  by 
reason  of  changed  conditions, 
recommend  modification,  suspension  or 
termination  of  the  marketable  quantity 
or  allotment  percentage  proposed  in  this 
rule. 

The  impact  of  this  rule  should  be 
beneficial  to  both  growers  and  handlers. 
The  regulation  is  intended  to  decrease 
the  build-up  of  excessive  inventories 
and  help  stabilize  grower  prices  and 
returns. 

Discussions  at  the  meeting  indicated 
that  the  establishment  of  a  producer 
allotment  program  is  the  best  alternative 
for  the  industry  at  this  time.  Six  months 
ago.  the  Committee  established  a 
volume  regulation  subcommittee  that 
researched  the  two  methods  of  volume 
regulation  available  under  the  order. 
Those  two  methods  are  a  producer 
allotment  program  and  handler 
withholding  program.  The 
subcommittee's  primary  mission  was  to 
determine  what  method  of  volume 
control  would  be  best  for  the  industry 
if  volume  regulations  were 
recommended.  After  holding  several 
meetings,  the  subcommittee  concluded 
that  a  producer  allotment  is  the  best 
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method  available  to  Ihe  indu.stry  at  this 
time 

The  withholding  program  has  not 
been  used  since  1971.  The  provisions  of 
the  producer  allotment  program  were 
amended  in  1992.  but  never  used, 
l/'nder  the  withholding  program, 
growers  deliver  all  their  cranberries  to 
their  respective  handlers.  The  handler  is 
responsible  for  setting  aside  restricted 
cranberries  and  ultimately  disposing  of 
the  cranberries  m  authorized 
noncommercial  and  nonc<jmpetitive 
outlets.  This  could  result  in  a  large 
volume  of  cranberries  being  disposed  of 
and  perhaps  destroyed   In  addition,  the 
withholding  provisions  require  that  all 
withheld  i:ranberries  be  inspected  by 
the  Federal  or  FtKleral-State  lnspe<.tion 
.Service,  which  could  be  costly 

The  producer  allotment  program 
would  allow  cultural  practices  to  be 
changed  at  the  grower  level  prior  to 
harvest  This  could  result  in  less  fruit 
being  produced  and  would  not  require 
the  disposal  of  as  many  cranberries  as 
with  the  withholiiing  p^rovisions   In 
addition,  inspec  fions  are  not  requin'd 
under  the  producer  allotment  method, 
which  is  more  cost  effective  and  would 
be  simpler  to  administer   For  these 
reasons,  the  subcommittee 
recommended  to  the  full  Committee  that 
if  volume  regulations  were 
recommended,  that  the  producer 
allotment  program  be  the  method  Un 
regulation 

In  its  review  of  the  proilucer 
allotment  program,  the  subcommittee 
recommended  that  cranberries  int»mded 
for  fresh  market  be  exempt  from  the 
volume  regulation.  This 
recommendation  was  unanimously 
approved  by  the  full  Committee  The 
Committee  also  recommended  by 
unanimous  vote  that  organic  cranberries 
be  exempt  from  volume  regulations. 
Fresh  and  organically-grown  fruit 
would  be  exempt  pursuant  to  sectiim 
929.58  of  the  order  which  provides  that 
the  Committeti  may  relieve  from  any  or 
all  requirements,  cranberries  in  such 
minimum  quantities  as  the  Committee, 
with  the  approval  of  the  .Secretary,  may 
prescribe. 

Fresh  fruit  accounts  for  about  4.7 
percent  of  the  total  production.  The 
Committee  estimated  that  about  280,000 
barrels  will  be  sold  fresh  this  year, 
compared  to  260,000  barrels  sold  last 
season. 

Under  current  marketing  practices, 
there  is  a  distinciion  between 
cranberries  for  fresh  market  and  those 
for  processing  markets,  (^anberries 
intended  for  fresh  fruit  outlets  are 
grown  and  harvested  differently  Fresh 
cranberries  are  dr\'  picked  while 
cranberries  used  for  processing  are 


wafer  picked.  When  cranberries  are 
water  picked,  the  bog  is  flooded  and  the 
cranberries  that  rise  to  the  top  are 
harvested.  Dry  picking  is  a  more  labor 
intensive  and  expensive  form  of 
harvesting.  Cranberry  bogs  are 
designated  as  "fresh  fruit"  bogs  and  are 
grown  and  harvested  accordingly.  Only 
the  lower  quality  fruit  from  a  fresh  bog 
goes  to  processing  outlets. 

In  addition,  fresh  cranberry  sales 
constitute  approximately  5  percent  of 
the  cranberry  market.  All  fresh 
cranberries  can  be  marketed  and  do  not 
compete  with  processing  cranberries. 
Fresh  cranberries  are  seasonal  (due  to 
their  limited  shelf  lifel  and  are  not  part 
of  the  growing  industry  inventories. 

The  Committee  concluded  that  fresh 
supplies  do  not  contribute  significantly 
to  the  current  cranberry  surplus.  Thus, 
the  Committee  recommended  that  such 
cranberries  be  exempt  from  the 
allotment  percentage  this  rule  proposes. 

(Jrganically-grown  cranberries 
comprise  an  even  smaller  portion  of  the 
total  crop  than  fresh  cranberries  do.  The 
Clommittee  estimated  that  about  1,000 
barrels  of  organic  fruit  will  be  sold  this 
season,  compared  to  4.50  barrels  last 
season.  Organic  cranberries  are  a 
growing  niche  market  and  regulating 
them  could  have  an  adverse  effect  on 
marketing  this  product  Demand  for 
organic  cranberries  is  in  line  with  the 
current  limited  production.  Thus,  all 
organic  cranberries  t:an  be  marketed, 
and  they  do  not  contribute  in  any 
meaningful  way  to  the  current 
oversupply  experienced  with  processing 
fruit.  The  Committee  therefore 
recommended  that  organically-grown 
cranberries  be  exempt  from  volume 
regulation  during  the  upcoming  season. 

In  order  to  receive  an  exemption  for 
fresh  or  organic  cranberries  a  handler 
would  be  required  to  report  such 
quantities  on  the  current  grower 
acquisition  listing  form. 

The  Committee  also  recommended,  by 
unanimous  vote,  that  the  sales  history 
re-determination  procedures  be 
modified  by  appointing  a  subcommittee 
composed  of  two  independent  and  two 
cooperative  representatives  and  one 
public  member  to  be  the  first  level  of 
review 

fiurrently,  section  929.125  provides 
an  appeal  procedure  for  growers  that  are 
dissatisfied  with  a  determination  made 
pursuant  to  section  929.48(a)  and  (b)  of 
the  order  which  describes  the 
computation  for  a  grower's  sales  history. 
A  grower  may  submit  to  the  Committee 
a  written  argument  within  30  days  of 
receiving  the  Committee's 
determination  for  sales  history,  if  such 
grower  disagrees  with  the 
determination.  The  Committee  shall 


review  its  determination  within  a 
reasonable  time,  reviewing  all  the 
material  submitted  by  the  grower.  If  the 
grower  is  not  satisfied  with  the 
Committees  decision  such  grower  may 
appeal  through  the  Committee,  within 
30  days  of  the  Committees  decision,  to 
the  Secretar>-.  The  Secretary'  shall 
review  all  pertinent  information  and 
render  a  prompt  decision.  The 
Secretary 's  decision  shall  be  final. 

The  Committee  recommended  that  an 
appeals  subcommrttee  be  established 
and  the  full  Committee  have  less  time 
to  further  review  appeals  by  growers. 
The  Committee  believed  that  this 
process  would  prove  to  be  more 
efficient  in  considering  grower  appeals. 
Although  an  additional  level  of  review- 
is  being  established,  the  Committee 
believed  that  it  would  be  more  efficient 
for  a  subcommittee  composed  of  5 
members  to  meet  and  discuss  the 
appeals.  Scheduling  a  meeting  of  the 
entire  Committee  to  discuss  and  make 
determinations  of  grower  appeals  could 
be  cumbersome  and  time  consuming. 

The  Committee  also  recommended,  by 
unanimous  vote,  to  raise  the  amount  of 
barrels  that  defines  a  commercial  crop 
under  the  marketing  order  from  15  to  50 
barrels.  Calculations  of  sales  histories 
are  made  on  "commercial  "  cranberry 
acreage.  This  action  would  assist 
growers  who  harvested  cranberries  for 
the  first  time  in  1999.  These  growers 
would  qualify  for  a  new  sales  history 
determination.  As  previously  discussed, 
sales  history  on  new  acreage  would  be 
the  State  average  yield  or  the  grower's 
estimated  commercial  sales,  whichever 
is  greater. 

Under  the  proposed  revision,  such 
grower's  first  year  of  sales  harvested 
from  that  acreage  would  not  count  since 
it  is  less  than  50  barrels  per  acre. 
Therefore,  the  grower  would  be  eligible 
to  receive  the  determination  for  growers 
with  no  sales  history  on  such  acreage 
(which  would  be  the  State  average  yield 
or  the  grower's  estimated  commercial 
sales,  whichever  is  greater).  This  would 
benefit  growers  who  had  very  low  yields 
per  acre  for  their  first  year  of 
production. 

The  Committee  also  considered  that 
State  average  yield  for  the  2000-2001 
crop  be  defined  as  the  average  yields 
during  the  year  1997  or  the  average  of 
the  best  four  years  out  of  the  last  six 
years,  whichever  is  greater.  This 
calculation  is  similar  to  that  used  to 
compute  sales  history  (an  average  of  the 
best  four  years  out  of  the  last  six  years), 
and  would  average  out  seasonal 
variations  in  yields.  However,  if 
estimated  commercial  sales  are  greater 
than  what  is  computed  above,  the 
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Committee  would  use  the  commercial 
sales  estimated  by  the  grower. 

In  order  to  take  into  account  the 
differences  among  the  States,  the 
Committee  recommended  calculating 
the  average  yield  for  each  State  using 
the  best  four  of  the  last  six  years,  and 
compare  it  to  the  average  yield  for  that 
State  in  1997.  The  higher  of  the  two 
figures  for  each  State  would  be  used  to 
calculate  new  sales  histories  for  new 
growers.  This  rule  proposes  adding  a 
new  §  929.148  to  set  forth  this 
calculation. 

The  Department's  proposal  to  change 
the  way  in  which  sales  histories  are 
computed  (the  best  out  of  the  past  six 
years)  should  result  in  a  more  equitable 
distribution  of  annual  allotment  among 
individual  cranberry  growers'.  The 
proposal  to  suspend  the  June  1  deadline 
for  notifying  growers  and  handlers 
would  allow  for  adequate  time  to 
complete  this  rulemaking  proceeding, 
without  unduly  impacting  the  cranberry 
industry. 

Some  handlers  at  the  meeting 
indicated  that  they  do  not  have  large 
inventories  and  therefore,  may  have  to 
purchase  fruit  from  their  competitors  to 
meet  customer  needs.  They  in  turn 
favored  a  lesser  restriction,  rather  than 
15  percent  as  proposed.  Some  growers 
indicated  that  they  have  not  contributed 
to  the  surplus  problem,  and  they  should 
not  be  regulated.  Those  at  the  meeting 
further  expressed  that  Wisconsin  has 
expanded  its  production  and 
Massachusetts  has  not  in  the  past  five 
years.  Massachusetts  growers  and 
handlers  believe  they  should  not  have  to 
be  regulated.  However,  other  growers 
and  handlers  at  the  meeting  expressed 
that  the  surplus  is  a  industry  problem 
and  must  be  dealt  with  by  the  entire 
industry. 

The  Committee  discussed  the 
alternative  of  not  regulating  at  all. 
Economic  reports  of  the  condition  of  the 
cranberry  industry  indicated  that  if 
supplies  were  not  controlled,  grower 
prices  would  continue  to  drop.  The 
Committee  does  not  know  how  small 
growers  as  well  as  large  ones  could 
sustain  further  price  drops. 

Some  growers  expressed  that  the 
Committee  should  consider  other 
methods  of  increasing  demand  rather 
than  regulating  the  industry  at  this  time. 
They  suggested  implementing  a 
domestic  promotion  program  in 
addition  to  the  export  promotion 
activities  already  underway.  The 
Committee  did  recommend  that  a 
subcommittee  be  established  to  research 
such  a  possibility.  They  also  suggested 
that  effort  in  market  development  and 
new  product  development  would 


increase  demand  for  cranberries  and 
better  address  the  oversupply  situation. 

The  Committee  recommendation  for 
volume  regulation  passed  by  a  seven  to 
one  vote.  The  person  voting  against  the 
recommendation  felt  a  volume 
regulation  would  adversely  affect  the 
growers  and  handlers  in  his  district. 
New  Jersey.  All  of  the  other 
recommendations  were  passed  by 
unanimous  votes.  The  proposed 
marketable  quantity  and  allotment 
percentage  is  not  expected  to  cause  a 
shortage  of  cranberries. 

The  other  changes  discussed  in  this 
document  are  designed  to  improve  the 
operation  of  the  volume  regulation  this 
season. 

As  with  all  Federal  marketing  order 
programs,  reports  and  forms  are 
periodically  reviewed  to  reduce 
information  requirements  and 
duplication  by  industry  and  public 
sectors.  In  addition,  the  Department  has 
not  identified  any  relevant  Federal  rules 
which  duplicate,  overlap  or  conflict 
with  this  rule. 

In  compliance  with  Office  of 
Management  and  Budget  (OMB) 
regulations  (5  CFR  Part  1320)  which 
implement  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  Chapter  35),  the 
information  collection  and 
recordkeeping  requirements  imposed  by 
this  order  have  been  previously 
approved  by  OMB  and  assigned  OMB 
Number  0581-0103. 

There  are  some  reporting  and 
recordkeeping  and  other  compliance 
requirements  under  the  marketing  order. 
The  reporting  and  recordkeeping 
burdens  are  necesscuy  for  compliance 
purposes  and  for  developing  statistical 
data  for  maintenance  of  the  program. 
The  forms  require  information  which  is 
readily  available  from  handler  records 
and  which  can  be  provided  without  data 
processing  equipment  or  trained 
statistical  staff.  This  rule  does  not 
change  those  requirements. 

The  Committee's  meetings  were 
widely  publicized  throughout  the 
cranberry  industry  and  all  interested 
persons  were  invited  to  attend  them  and 
participate  in  Committee  deliberations. 
Like  all  Committee  meetings,  the  March 
2000  meeting  was  a  public  meeting  and 
all  entities,  both  large  and  small,  were 
able  to  express  their  views  on  these 
issues.  The  Board  itself  is  composed  of 
eight  members,  of  which  seven  members 
are  growers  and  one  represents  the 
public.  Also,  the  Conunittee  has  a 
number  of  appointed  subcommittees  to 
review  certain  issues  and  make 
reconunendations.  The  Committee 
manager  also  held  several  meetings  with 
growers  throughout  the  production  area 
to  discuss  the  methods  of  volume 


regulation  and  the  procedures  for 
regulation. 

A  small  business  guide  on  complying 
with  fruit,  vegetable,  and  specialty  crop 
marketing  agreements  and  orders  may 
be  viewed  at  the  following  website: 
http://w^vvrw.ams. usda.gov/fv/ 
moab.html.  Any  questions  about  the 
compliance  guide  should  be  sent  to  Jay 
Guerber  at  the  previously  mentioned 
address  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section. 

A  15-day  comment  period  is  provided 
to  allow  interested  persons  to  respond 
to  this  proposal.  Fifteen  days  is  deemed 
appropriate  so  that  any  final  rule  which 
is  issued  may  be  applicable  to  2000- 
2001  crop  year  cranberries.  All  written 
comments  timely  received  will  be 
considered  before  a  final  determination 
is  made  on  this  matter. 

List  of  Subjects  in  7  CFR  Part  929 

Cranberries,  Marketing  agreements. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  929  is  proposed  to 
be  amended  as  follows: 

PART  929— CRANBERRIES  GROWN  IN 
THE  STATES  OF  MASSACHUSETTS, 
RHODE  ISLAND,  CONNECTICUT,  NEW 
JERSEY,  WISCONSIN,  MICHIGAN, 
MINNESOTA,  OREGON, 
WASHINGTON,  AND  LONG  ISLAND  IN 
THE  STATE  OF  NEW  YORK 

1.  The  authority  citation  for  7  CFR 
Part  929  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

§929.49    [Amended] 

2.  hi  paragraph  (d)  of  §  929.49.  the 
phrase  "On  or  before  June  1"  is 
suspended. 

3.  In  paragraph  (e)  of  §  929.49.  the 
phrase  "On  or  before  June  1  of  any  year 
in  which  an  allotment  percentage  is 
established  by  the  Secretary"  is 
suspended. 

4.  Section  929.104  is  revised  to  read 
as  follows: 

§  929.104    Outlets  for  excess  cranberries. 

(a)  In  accordance  with  §  929.61. 
excess  cranberries  may  be  disposed  of 
only  in  the  following  noncommercial  or 
noncompetitive  outlets,  but  only  if  the 
requirements  in  paragraph  (b)  of  this 
section  are  complied  with: 

(1)  Foreign  countries,  except  Canada. 

(2)  Charitable  institutions. 

(3)  Any  nonhuman  food  use. 

(4)  Research  and  development 
projects  dealing  with  dehydration, 
radiation,  freeze  drying,  or  freezing  of 
cranberries,  for  the  development  of 
foreign  markets. 
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(b)  Handlers  mav  ciivt-rt  t^xccss 
cranberrie.s  in  the  outlet.s  ii.sted  in 
paragraph  (a)  nf  this  stM  tion  oniv  if  thov 
meet  the  diversion  requirements 
specified  in§929.fil(f:). 

§929.107    [Amended] 

5    In  «j 929  107,  paragraphs  (a)  and  (r) 
are  amended  by  removing  the  number 
"15"  and  adding  in  its  place  the  number 
•50" 

6.  Section  929.125  is  revised  to  read 
as  follows: 

§929.125    Committee  review  procedure*. 

Growers  may  request,  and  the 
Committee  may  grant,  a  review  of 
determinations  made  by  the  (Committee 
pursuant  to  .section  929.48,  in 
accordance  with  the  following 
procedures: 

(a)  If  a  grower  is  dissatisfied  with  a 
determination  made  by  the  Committee 
which  affects  such  grower,  the  grower 
may  submit  to  the  Committee  within  30 
days  after  receipt  of  the  Committee's 
determination  of  sales  history,  a  request 
for  a  review  by  an  appeals 
subcommittee  composed  of  two 
independent  and  two  cooperative 
representatives,  as  well  as  a  public 
member.  Such  appeals  subcommittee 
shall  be  appointed  by  the  Chairman  of 
the  Committee.  Such  grower  may 
forward  with  the  request  any  pertinent 
material  for  consideration  of  such 
grower's  appeal. 

(b)  The  subcommittee  shall  review  the 
information  submitted  by  the  grower 
and  render  a  decision  within  30  days  of 
receipt  of  such  appeal.  The 
subcommittee  shall  notify  the  grower  of 
its  decision,  accompanied  by  the 
reasons  for  its  conclusions  and  findings 

(c)  If  the  grower  is  not  satisfied  with 
the  subcommittee's  decision,  the  grower 
may  further  appeal  to  the  full 
Committee.  The  grower  must  submit  its 
written  argument  to  the  Committee 
along  with  any  pertinent  information  for 
the  Committee's  review  within  15  davs 
after  notification  of  the  subcommittee's 
decision.  The  Committee  shall  respond 
within  15  days  of  the  receipt  of  the 
grower's  appeal.  The  (Committee  shall 
inform  the  grower  of  its  decision, 
accompanied  by  the  reasons  for  its 
decision 

(d)  The  grower  may  further  appeal  to 
the  Secretary,  within  15  days  after 
notification  of  the  Committee's  findings, 
if  such  grower  is  not  satisfied  with  the 
Committee's  decision.  The  Committee 
shall  forward  a  file  with  all  pertinent 
information  related  to  the  growers 
appeal.  The  Secretary  shall  inform  the 
grower  and  all  interested  parties  of  the 
Secretary's  decision  All  decisions  by 
the  SecTetary  are  final. 

7.  A  new  §929  148  is  added  to  read 
as  follows: 


§  929. 1 48    State  average  y Ie4d. 

The  State  average  yield  pursuant  to 
section  929.48(a){5)(ii)  is  defined  as  the 
yield  per  State  for  the  year  1997  or  the 
best  four  years  out  of  the  last  six  years 
whichever  is  greater.  However,  if  the 
estimated  commercial  sales  are  greater 
than  the  volume  computed  by  this 
method,  the  Committee  will  use  the 
grower's  estimated  commercial  sales. 

8.  A  new  §  929.149  is  added  to  read 
as  follows: 

§929.149    Determination  of  sales  history. 

A  sales  history  for  each  grower  shall 
be  computed  by  using  the  sales  in  the 
highest  one  of  the  most  recent  six 
seasons  of  sales.  For  a  grower  with  less 
than  six  seasons  of  sales,  the  sales 
history  shall  be  computed  using  the 
highest  sales  season.  Sales  history  for  a 
grower  with  no  previous  sales  will  be 
computed  according  to  §  929.48  of  the 
order. 

9.  A  new  §  929.158  is  added  to  read 
as  follows: 

§929.158    Exemptions. 

Sales  of  organic  and  fresh  cranberries 
shall  be  exempt  from  volume  regulation 
provisions.  Handlers  shall  qualify  for 
such  exemption  by  filing  the  amount  of 
fresh  or  organic  cranberry  sales  on  the 
grower  acquisition  listing  form.  In  order 
to  receive  an  exemption  for  organic 
cranberry  sales,  such  cranberries  must 
be  certified  as  such  by  a  third  party 
organic  certifying  organization 
acceptable  to  the  Committee. 

10.  A  new  §  929.250  is  added  to  read 
as  follows: 

Option  1 

§  929.250    Marketable  quantity  and 
allotment  percentage  for  ttte  2000-2001 
crop  year. 

The  marketable  quantity  for  the  2000- 
2001  crop  year  is  set  at  5.4  million 
barrels  and  the  allotment  percentage  is 
designated  at  85  percent. 

Option  2 

§  929.250    Marketable  quantity  and 
allotment  percentage  for  ttie  2000-2001 
crop  year. 

The  marketable  quantity  for  the  2000- 
2001  crop  year  is  set  at  5.4  million 
barrels  and  the  allotment  percentage  is 
designated  at  71  percent. 

Option  3 

§929.250    Marketable  quantity  and 
allotment  percentage  for  the  2000-2001 
crop  year. 

The  marketable  quantity  for  the  2000- 
2001  crop  year  is  set  at  6.46  million 
barrels  and  the  allotment  percentage  is 
designated  at  85  percent. 


Dated:  .May  24,  2000. 

Robert  C.  Keeney, 

Deputy  Administrator.  Fruit  and  Vegetable 
Programs 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Adminiatratiofi 

14CFRPart39 

[Docket  No.  97-NM-260-AD] 
RIN2120-AA64 

Alnworttilneea  Directives;  Boeing 
Model  777-200  Series  Airplanes 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  applicable  to  certain 
Boeing  Model  777-200  series  airplanes, 
that  currently  requires  a  one-time 
inspection  to  determine  the  serial 
numbers  of  various  switch  modules  on 
the  overhead  panel  and  control  stand, 
and  replacement  of  switch  modules 
with  new,  improved  modules.  The 
existing  AD  also  requires  repetitive  tests 
of  the  cargo  fire  extinguishing  system, 
and  one-time  tests  of  the  fuel  crossfeed 
valve,  pack,  trim  air,  and  alternate  flap 
control  switches;  and  repair  or 
replacement  of  switch  modules  with 
new  improved  modules,  if  necessary. 

This  action  would  revise  the 
applicability  of  the  existing  AD.  This 
action  also  would  require  replacement 
of  the  existing  switch  modules  with  new 
switch  modules;  replacement  of  the 
existing  module  assemblies  with  new 
module  assemblies;  or  reworked  module 
assemblies;  as  applicable.  This  proposal 
is  prompted  by  the  FAA's  determination 
that  certain  switches  are  susceptible  to 
contamination.  The  actions  specified  by 
the  proposed  AD  are  intended  to 
minimize  contamination  of  the  switch 
contacts  and  consequent  failuce  of  the 
switches,  which,  if  not  corrected,  could 
result  in  inability  of  the  flight  crew  to 
activate  the  cargo  fire  extinguishing, 
fuel,  air  conditioning,  and  alternate  flap 
systems. 

DATES:  Conmients  must  be  received  by 
July  14,  2000. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114. 
Attention:  Rules  Docket  No.  97-NM- 
260-AD.  1601  Lind  Avenue.  SW.. 
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Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m.. 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle,  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 

FOR  FURTHER  INFORMATION  COffTACT: 

Mohamed  Jamil,  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANM- 
130S,  FAA,  Transport  Airplane 
Directorate,  Seattle  Aircraft  Certification 
Office,  1601  Lind  Avenue,  SW.,  Renton. 
Washington  98055-4056;  telephone 
(425)  227-2677;  fax  (425)  227-1181. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  conunents,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  exeunination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  97-NM-260-AD."  The 
postcard  wrill  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114.  Attention:  Rules  Docket  No. 
97-NM-260-AD.  1601  Lind  Avenue, 
SW.,  Renton.  Washington  98055-4056. 


Discussion 

On  October  2,  1996,  the  FAA  issued 
AD  96-20-01,  amendment  39-9767  (61 
FR  53035,  dated  October  10.  1996), 
applicable  to  certain  Boeing  Model  777- 
200  series  airplanes,  to  require  a  one- 
time inspection  to  determine  the  serial 
numbers  of  various  switch  modules  on 
the  overhead  panel  and  control  stand, 
and  replacement  of  switch  modules 
with  new,  improved  modules.  This  AD 
also  requires  repetitive  tests  of  the  cargo 
fire  extinguishing  system,  and  one-time 
tests  of  the  fuel  crossfeed  valve,  pack, 
trim  air.  and  alternate  flap  control 
switches;  and  repair  or  replacement  of 
switch  modules  with  new  improved 
modules,  if  necessary. 

That  action  was  prompted  by  a  report 
indicating  that  the  flight  crew  received 
a  warning  of  fire  in  the  forward  cargo 
compartment  during  flight;  later 
inspection  revealed  that  the  metered  fire 
bottles  failed  to  discharge  possibly  due 
to  contamination  in  the  arming  switch 
of  the  cargo  fire  extinguishing  system. 
The  requirements  of  that  AD  are 
intended  to  minimize  contamination  of 
the  switch  contacts  and  consequent 
failure  of  the  switches,  which,  if  not 
corrected,  could  result  in  inability  of  the 
flight  crew  to  activate  the  cargo  fire 
extinguishing,  fuel,  air  conditioning, 
and  alternate  flap  systems. 

Actions  Since  Issuance  of  Previous  Rule 

In  the  preamble  to  AD  96-20-01,  the 
FAA  specified  that  the  actions  required 
by  that  AD  were  considered  to  be 
interim  action.  The  FAA  indicated  that 
it  may  consider  further  rulemaking  to 
address  other  switches  that  may  be 
susceptible  to  contamination.  The  FAA 
has  determined  that  further  rulemaking 
action  is  indeed  necessary;  this 
proposed  AD  follows  fi-om  that 
determination. 

Since  the  issuance  of  AD  96-20-01, 
the  FAA  has  determined  that  certain 
switches,  including  the  ten  switches 
previously  replaced  in  accordance  with 
AD  96-20-01.  are  susceptible  to  the 
contamination  as  a  result  of  particles 
originating  from  a  component  internal 
to  the  switches  (as  discussed  in  the 
preamble  of  AD  96-20-01).  Such 
contamination  could  result  in  the  failure 
of  the  switches  and  consequent  inability 
of  the  flight  crew  to  activate  the  cargo 
fire  extinguishing,  fuel,  air  conditioning, 
and  alternate  flap  systems.  In  addition, 
analysis  indicates  that  the  functional 
tests  required  by  AD  96-20-01  do  not 
provide  any  additional  increase  in 
safety.  Therefore,  this  proposed  AD 
would  eliminate  the  repetitive 
functional  tests  of  the  cargo  fire 


extinguishing  system  previously 
required  by  AD  96-20-01 . 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Boeing  Alert  Service  Bulletin  777- 
31A0019,  Revision  4,  dated  April  27. 
2000,  which  describes  procedures  for 
replacing  the  switch  modules  in  certain 
pushbutton  switches  in  the  flight 
compartment  with  new.  improved 
switch  modules.  Operators  wouild  have 
the  option  of  choosing  one  of  the 
following  methods  for  replacing  the 
switch  modules: 

•  Method  I:  Replacement  of  the 
existing  switch  modules  with  new 
switch  modules  (including  changing  the 
part  niunber  of  the  reworked  module 
assemblies  and  control  stand  assembly). 

•  Method  11:  Replacement  of  the 
existing  switch  modules  with  new- 
switch  modules,  and  replacement  of 
existing  module  assembhes  with  new 
module  assemblies  or  reworked  module 
assemblies  (including  changing  the  part 
number  of  the  control  stand  assembly). 

Accomplishment  of  the  actions 
specified  in  the  service  bulletin  is 
intended  to  adequately  address  the 
identified  unsafe  condition. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
supersede  AD  96-20-01  to  require 
accomplishment  of  the  actions  specified 
in  the  service  bulletin  described 
previously.  The  proposed  AD  also 
would  revise  the  applicability  of  the 
existing  AD  to  include  additional 
airplanes  that  are  subject  to  the 
identified  unsafe  condition. 

Explanation  of  Change  Made  to 
Applicability  Statement 

Operators  should  note  that  the 
applicability  of  the  proposal  differs  from 
the  applicability  of  AD  96-20-01.  The 
applicability  has  been  revised  to  include 
additional  airplanes  (i.e.,  line  positions 
41  through  85  inclusive)  that  are  subject 
to  the  identified  unsafe  condition  of  this 
AD. 

Operators  also  should  note  that  the 
applicability  of  AD  96-20-01  identified 
the  affected  airplanes  by  "line 
positions."  The  terminology  "line 
positions"  refers  to  airplane  line 
numbers,  rather  than  the  manufact\u«r's 
tracking  numbers  for  production 
airplanes.  To  clarify  the  affected 
airplanes,  the  applicability  of  this  AD 
has  been  revised  to  identify  those 
airplanes  by  "line  numbers." 


34422 


Federal  Register /Vol.  65,  No.   104 /Tuesday.  May  30.  2000  /  Proposed  Rules 


Cost  Impact 

Then'  ari!  appnixiiiidtflv  Hfi  airplanes 
of  the  affected  design  in  tfie  worldwide 
(leet  The  FAA  estimates  that  23 
airplanes  of  LI.S.  registry  would  l)e 
affected  hy  this  proposed  AU.  that  it 
would  take  approximately  20  work 
hours  (for  Method  1)  or  9  work  hours 
(for  Method  11]  per  airplane  to 
accomplish  the  prtjposed  replacement, 
at  an  average  labor  rate  of  SbO  per  work 
hour.  Required  parts  would  cost 
approximately  S12.7H5  per  airplane. 
Based  on  these  figures,  the  cost  impact 
of  the  proposed  requirements  of  this  AD 
on  U.S.  operators  is  estimated  to  be 
$321,655,  or  $13,985  per  airplane  (for 
Method  1).  or  $306,475.  or  $13,325  per 
airplane  (for  Method  11). 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  current  or  proposed  requirements  of 
this  AD  action,  and  that  no  operator 
would  accomplish  those  actions  in  the 
future  if  this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implicati(ms  to  warrant  the 
preparation  of  a  Federalism  Ass«?ssment 

For  the  reasons  dist:ussed  above.  I 
certify'  that  this  proposed  regulation  (1) 
is  not  a  "signifii:ant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034^  Februarv  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impac;t.  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibilitv  Act.  A  copv  of  the  draft 
regulatory  evaluatiim  prepared  for  this 
action  is  contained  in  the  Rules  Docket 
A  copv  of  if  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

.\cct)rdingly.  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 


Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1   The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authoritv:  4'l  I :  S  C    lOfilg).  401  U.  44701 

§39.13    [Am«nd«d] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-9767  (61  FR 
53035.  dated  October  10.  1996).  and  by 
adding  a  new  airworthiness  directive 
(AD),  to  read  as  follows: 

Boeing:  Dot  kt'l  'r-NM-260-.^D  .Supersedes 
.M)  '«V-20-01.  .\mMndmHnt  :j9-97B7 

A[)[>li(nhiht\    Model  777-200  senos 
.iirplanes.  line  numtwrs  1  through  85 
mi  lusivp.  (.eriifirated  in  any  cdtegorv 

Note  1:  This  ,\U  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provisKtn.  regardless  of  whether  it  has  been 
mddificd.  altered,  or  repaired  in  the  area 
sub|e(  t  to  the  requirements  of  this  .\D.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  ,M)  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  metfiod  of  compliance  in 
ac  ( ordance  with  paragraph  (d)(l )  of  this  .^D 
The  request  should  inilude  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  bv 
this  AD.  and.  if  the  unsafe  condition  has  not 
heen  elinunated.  the  request  should  include 
specific,  proposed  actions  to  address  it. 

Compliance  Required  as  indicated,  unless 
.11  ( (iiiiplished  previously 

Ti)  minimize  (ontamination  of  the  swit(  h 
( ciiitac  ts  and  consequent  failure  nf  the 
switches,  which,  if  not  corret  ted.  i  ould 
result  in  inability  of  the  flight  crew  to 
.!( tivate  the  (  argo  fire  extinguishing,  fuel,  air 
1  oiulitioriing.  and  alternalc  flap  systems, 
•K  I  otnplish  the  following 

Replacement  and  Reidentification 

(a)  For  (.roups  1  and  2  airplanes  identified 
111  Boeing  .Merl  .Service  Bulletin  777- 
:il.\00iq.  Revision  4.  dated  April  27.  2000. 
except  as  provided  in  paragraph  (h)  of  this 
.M)   within  12  months  after  the  effec  live  date 
of  this  .-XL),  perform  the  ai  tions  in  either 
paragraph  (alll)  or  la)(2l  of  this  .M) 

(1)  Replace  the  existing  switch  modules 
with  new  switch  modules  (including 

I  hanguiK  the  part  number  of  the  reworked 
miiiiiiie  .issemtiiies  and  <  imtrol  stand 
assembly!  in  ai  (  ordanc  i-  with  Method  I  of  the 
Ai  I  oniplishment  Instrui  tions  of  Boeing  .Mert 
Servu  e  Bulletin  777-;)lAO()19.  Revision  4, 
dated  April  27.  2000 

(2)  Replace  the  existing  switch  modules 
with  new  switc  h  modules,  ami  replace  the 
existing  module  assemblies  with  new  module 
a.ssemblies  or  reworked  module  assemblies 
(including  changing  the  part  number  of  the 
control  stand  assembly),  in  accordance  with 


Method  II  of  the  .^ccomplishment 
Instructions  of  Boeing  Alert  Service  Bulletin 
777-:nA001?l.  Revision  4.  dated  ,-\pril  27, 
2t)00 

Note  2:  Replacements  aciomplished  prior 
to  the  effective  date  of  this  AD  in  ait  ordanc  i' 
with  Boeing  .Mert  Service  Bulletin  777- 
n.M)019,  Initial  Relea.se.  dated  October  2. 
1497.  Revision  1.  dated  March  12,  1998; 
Revision  2,  dated  March  25,  1999;  or 
Revision  3.  dated  January'  27,  2000;  are 
ai  ceptable  for  compliance  yvith  the 
requirements  of  paragraphs  (aid)  and  (a)(2) 
of  this  .\D. 

(b)  For  Group  2  airplanes  identified  in 
Boeing  Alert  Service  Bulletin  777-,-?l  A0019, 
Revision  4,  dated  .^pril  27,  2000.  on  which 
a  guarded  toggle  passenger  oxygen  switch  has 
been  installed:  .^ccomplishment  of  the 
actions  specified  in  paragraphs  (a)(1)  and 
(al(2)  of  this  AD  is  not  required  for  the 
passenger  oxygen  switch  or  window  heat/ 
emergency  light  module  assembly. 

Spares 

(( )  As  of  the  effective  date  of  this  .^D.  no 
person  shall  install  on  any  airplane,  any  part 
listed  in  the  "Existing  Part  Number"  column 
of  the  table  listed  in  paragraph  11. D, 
"Existing  Parts  .\(:countability, "  of  Boeing 
Alert  Service  Bulletin  777-:nA0019, 
Revision  4.  dated  .\pril  27,  2000. 

Alternative  Methods  of  Compliance 

(d)(1)  An  aJtemative  method  of  compliame 
or  adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Airt;raft  Certification  Office  (ACO),  FAA, 
Transport  .Mrplane  Directorate  Operators 
shall  submit  their  requests  through  an 
appropriate  V\.\  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  It  to  the  Manager,  Seattle  .^CO. 

(2)  Alternative  methods  of  compliance 
approved  previously  in  ace  ordance  with  .^D 
>)6-20-01.  amendment  39-9767.  are  not 
considered  to  be  approved  as  alternative 
methods  of  compliance  with  this  AD. 

Note  3:  Information  cone  eming  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  .\D.  if  any.  may  be 
obtained  from  the  Seattle  ACO 

Special  Flight  Permits 

(e)  Special  flight  permits  may  be  issued  in 
accordanc:e  with  sections  21  197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21  197  and  21  199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton.  Washington,  on  May  2,3. 
2000. 
Donald  L.  Rig^pn, 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Senice. 
[FR  Doc  00-13450  Filed  5-28-00;  8:45  am) 
an-LMO  cooc  4no-i3-u 
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DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 

32  CFR  Part  199 
RIN  0720-AA58 

TRICARE;  Civilian  Health  and  IMedical 
Program  of  the  Uniformed  Services 
(CHAIMPUS);  Payments  for 
Professional  Services  in  Low-Access 
Locations 

AGENCY:  Office  of  the  Secretary.  DoD. 
ACTION:  Proposed  rule. 


SliMMARY:  This  proposed  rule 
implements  section  716  of  the  National 
Defense  Authorization  Act  for  Fiscal 
Year  2000  which  allows  the  Secretary  of 
Defense  to  authorize  higher  provider 
reimbursement  than  normally 
allowable,  with  certain  limitations, 
when  necessary  to  ensure  an  adequate 
TRICARE  Prime  network  of  qualified 
providers.  This  proposed  rule  also 
describes  additional  actions  which  may 
be  taken  under  section  731  of  the 
National  Defense  Authorization  Act  for 
Fiscal  Year  1996  when  TRICARE 
beneficiaries  face  very  severe  limitations 
on  access  to  needed  health  care  services. 
In  such  instances,  the  Assistant 
Secretary  of  Defense  (Health  Affairs) 
may  authorize  higher  TRICARE 
payments  than  would  normally  be 
allowable  for  professional  services  in  a 
designated  location. 
DATES:  Public  comments  must  be 
received  by  July  31,  2000. 
ADDRESSES:  TRICARE  Management 
Activity  (TMA).  Program  Development 
Branch,  Aurora,  CO  80045-6900. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steve  Lillie,  Office  of  the  Assistant 
Secretary  of  Defense  (Health  Affairs)/ 
TRICARE  Management  Activity, 
telephone  (703)  681-3628. 
SUPPLEMENTARY  INFORMATION:  Questions 
regarding  payment  of  specific  claims 
under  the  CHAMPUS  allowable  charge 
method  should  be  addressed  to  the 
appropriate  TRICARE/CHAMPUS 
contractor. 

1.  Background  on  TRICARE  and 
CHAMPUS  Payments  to  Providers 

The  relationship  of  DoD  payment 
levels  to  Medicare's  for  institutional  and 
professional  health  care  services  is 
central  to  the  ongoing  success  of 
TRICARE.  Payment  levels  have 
significant  effects  on  our  ability  to 
implement  managed  care  programs,  to 
assure  beneficiary  access  to  the  full 
spectrum  of  health  services,  and  to  do 
these  things  cost-effectively.  This 
section  reviews  the  background  of  the 


linkage  of  TRICARE  and  CHAMPUS 
rates  to  Medicare. 

It  is  appropriate  that  Medicare  serve 
as  the  model  for  establishment  of 
payment  rates  for  TRICARE  and 
CHAMPUS.  Medicare  is  by  far  the 
largest  payer  for  health  services  in  the 
country,  and  as  such  its  payment 
methodologies  are  carefully  developed 
by  the  Executive  Branch  and  the 
Congress,  and  subject  to  intense 
scrutiny  by  the  public  and  by  providers 
of  health  services.  When  payment  rate 
policy  was  established  by  the  Congress 
and  the  Executive  Branch  in  the  1980s 
and  early  1990s,  CHAMPUS,  being 
structurally  similar  to  Medicare,  and  a 
considerably  smaller  program,  neither 
attracted  nor  warranted  the  same  degree 
of  attention  in  development  of 
reimbursement  methods.  Thus, 
Congress  followed  the  prudent  course  of 
directing  DoD  to  adopt  or  adopt 
Medicare  payment  approaches  when 
appropriate. 

Legislative  initiatives  to  link  DoD  and 
Medicare  payment  rates  for  health  care 
began  in  the  early  1980s,  with  the  initial 
focus  on  institutional  services.  DoD  was 
directed  to  pay  hospitals  "*   *   *  to  the 
extent  practicable  in  accordance  with 
the  same  reimbursement  rules  as  apply 
to  providers  of  services  of  the  same  type 
under  Title  XVIII  of  the  Social  Security 
Act"  (Department  of  Defense 
Authorization  Act,  1984  (Pub.  L.  98-94, 
amending  10  U.S.C.  1079(j)(A)).  In  1986, 
a  statutory  provision  was  enacted 
requiring  hospitals  participating  in 
Medicare  to  also  participate  in 
CHAMPUS.  On  the  basis  of  these 
authorities,  a  Diagnosis  Related  Group- 
Based  Payment  System  was 
implemented  for  CHAMPUS  in  1987, 
modeled  largely  on  the  Medicare 
Prospective  Payment  System  that  had 
been  implemented  in  1983. 

Similar  initiatives  have  linked  DoD's 
payment  levels  for  professional  services 
to  Medicare.  Based  on  General 
Accounting  OfRce  recommendations. 
Congress  in  1988  directed  that  growth  in 
CHAMPUS  prevailing  charges  be 
limited  through  application  of  the 
Medicare  Economic  Index,  which  had 
been  used  since  1972  as  a  limit  on 
growth  in  Medicare  physician 
payments.  Beginning  in  1991,  Congress 
directed  that  CHAMPUS  payments  be 
analyzed  to  identify  overpriced 
procedures,  and  gradually  to  bring 
payment  levels  for  those  procedures 
into  line  with  payments  under 
Medicare.  TRICARE  payment  limits  are 
called  CMACs  (CHAMPUS  Maximum 
Allowable  Charges). 

In  1992,  Medicare  implemented  the 
Medicare  Fee  Schedule,  and  began 
basing  payment  limits  on  the  relative 


resource  requirements  of  procedures, 
rather  than  on  historical  charges 
submitted  by  providers.  In  keeping  with 
statutory  direction.  Medicare  Fee 
Schedule  amounts  have  become  the 
target  payment  amounts  for  TOICARE. 
The  National  Defense  Authorization  Act 
for  Fiscal  Year  1996  codified  the  linkage 
to  Medicare  payment  amounts. 
Regulatory  provisions  governing  this 
and  other  TRICARE  payments  are  at  32 
CFR  199.14. 

In  adapting  Medicare's  payment 
approaches  to  TRICARE.  it  lias  been 
vital  to  recognize  the  differences  in  the 
programs  and  the  populations  thev 
serve,  and  to  accommodate  those 
differences  in  the  technical  details  of 
the  payment  methodologies.  To 
illustrate,  the  services  of  children's 
hospitals  as  well  as  care  for  neonates 
were  excluded  from  the  initial 
implementation  of  the  CHAMPUS  DRG- 
Based  Payment  System.  This  was  done 
out  of  concern  that  the  DRG 
classification  system  and  payment 
levels  did  not  adequately  distinguish 
the  more  complex  and  resource- 
intensive  children's  conditions.  In 
consultation  with  children's  hospital 
representatives,  DoD  developed  a 
special  additional  factor  (the  "children's 
hospital  differential")  to  uses  in  the 
payment  methodology  so  that  children's 
hospital  services  were  appropriately 
reimbursed.  For  neonatal  services.  DoD 
adopted  an  industry-developed 
apfiroach  to  classify  neonates  by 
birthweight  to  more  accurately 
reimburse  their  care.  Thus,  our 
approach  was  modeled  on  Medicare's 
but  modified  to  reflect  the  special 
characteristics  of  the  TRICARE 
population.  Maintaining  the  special 
treatment  of  children's  hospitals  has 
required  occasional  policy  changes.  For 
example,  recent  changes  to  Medicare's 
payment  of  outlier  cases  have  been 
adopted  by  TRICARE  for  most  hospitals, 
but  these  changes  have  had  an  adverse 
impact  on  payments  to  children's 
hospitals  for  outlier  cases.  DoD  is 
working  with  children's  hospital 
representatives  to  fix  the  problem. 

For  some  providers,  such  as 
residential  treatment  centers  for 
children  and  adolescents,  there  is  no 
Medicare  coverage,  and  in  these  cases 
DoD  has  developed  its  own 
reimbursement  approaches,  w-orking 
through  the  legislative  and  regulatory 
processes  to  find  reasonable,  cost- 
effective  approaches  to  payment. 

A  key  principle  of  DoD's  activity  in 
reimbursement  design  has  been  the 
protection  of  access  to  services.  The 
statutory  linkage  of  hospital 
participation  in  CHAMPUS  to  Medicare 
participation  provided  ample  protection 
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for  our  beneficiaries,  and  enabled 
aggressive  implementation  of  the 
CHAMPUS  DRG-Ba.sed  Payment 
System,  which  .saved  taxpayers  (and 
beneficiaries)  hundreds  of  millions  of 
dollars  per  year.  Lacking  similar 
protections  for  physician  services.  DoD 
had  to  proceed  more  cautiously: 
Payment  levels  have  been  gradually 
brought  into  harmony  with  Medicare's 
rates  over  several  years,  and  special 
provisions  are  built  into  the  process  to 
stop  reducing  payments  if  access  was 
threatened.  In  a  1996  Report  to 
Congress,  we  reviewed  acceptance  of 
our  payment  rates,  and  found  that  8(i 
percent  of  the  time,  doctors  accepted  the 
CMAC  as  payment  in  full;  14  percent  of 
.services  were  subject  to  balance  billing 
More  recently,  this  has  increased  to  over 
94  percent  acceptance,  with  less  than  6 
percent  of  services  subject  to  balance 
billing.  For  the  small  proportion  of 
claims  that  are  subject  to  balance 
billing,  providers  are  prohibited  from 
collecting  more  than  115  percent  of  the 
CMAC  rate,  just  as  in  Medicare. 

As  of  February  1999,  over  90  percent 
of  CMAC  rates  are  at  the  same  level  as 
Medicare,  and  fewer  than  10  percent  are 
higher  than  Medicare,  because  their 
gradual  transition  to  the  Medicare  level 
is  not  yet  complete.  Historically,  owing 
to  the  strict  wording  of  the 
Appropriations  Act  provision  on 
physician  payment  reform,  DoD  did  not 
have  broad  discretion  tt)  raise  payments 
for  servic;es  reimbursed  at  rates  below 
the  Medicare  level.  Although  these 
services  (about  HO  out  of  the  7,000 
service  types  reimbursed)  represent  less 
than  0.2  percent  of  DoD  spending  for 
health  services  (roughly  $14  million  out 
of  .SlO  billion),  it  was  important  that  the 
issue  be  addressed   The  Department 
issued  a  final  regulation  in  September 
199H  to  provide  that  in  these  few  cases 
in  which  the  CMAC  rate  was  less  than 
th(!  Medicare  rate,  the  CMAC  rate  would 
be  increased  to  the  Medi(  are  level. 
Implementation  was  in  the  February  1, 
199')  update  of  payment  rates. 

In  February  199H  iheCeneral 
Ac:counting  ()ffi(  e  issued  a  report. 
"Defense  Health  (iare  Keiinbursemenl 
Rates  Appropriately  Set;  Other  Problems 
Concern  Physu  lans'  ({;A()/HFH.S-9H- 
HO)  In  conducting  the  study  from  March 
1997  to  lanuary  199H.  (;A(); 

•  RevitHved  the  establishment  of 
CMAC^s  and  contracted  with  ai:tiiaries  to 
evaluate  the  methodology's  coinpliaiu  e 
with  statutory  requirements; 

•  Compared  Medic;are  and  CMA(! 
rates.  <ind  interviewed  physiiians  and 
beneficiary  adyocac:y  groups  in  four 
locations;  and 


•  Interviewed  TRir^RE 
administrators  and  staff  from  TRICARE 
contractors 

GAO  found  that  the  CMAC 
methodology  was  sound,  and  that  DoD 
saves  about  $770  million  annually  as  a 
result  of  CMACs.  Rates  were  found  to  be 
generally  consistent  with  Medicare's 
rates.  Physician  concerns  focused  on 
network  discounts  off  to  CMACs,  rather 
than  on  the  acceptability  of  CMACs 
themselves.  Local  market  factors  were 
found  to  be  the  principal  determinants 
of  whether  physicians  would  accept 
discounts  off  CMACs.  Physicians  also 
expressed  concerns  about 
administrative  hassles  and  slow  claims 
payments.  GAO  suggested  that  DoD  do 
a  better  job  of  informing  physicians 
about  payment  rates,  and  informing 
beneficiaries  about  balance  billing 
limitations.  (Payment  rates  are  now 
available  on  the  Internet,  and  the 
E.xplanation  of  Benefits  for  each  claim 
describes  the  applicable  balance  billing 
limit.  Revisions  to  claims  payment 
timeliness  requirements  have  addressed 
many  concerns  about  slow  payments.) 

The  amounts  paid  for  health  care 
services  in  TRICARE  are  governed  by 
either  the  payment  rules  described 
above  or  on  the  basis  of  discounts  from 
those  rates,  each  regional  at-risk 
TRICARE  contractor  is  required  to 
establish  a  network  of  providers  where 
the  TRICARE  Prime  (HMO-type)  option 
is  offered,  and  the  contractor  attempts  to 
negotiate  reduced  payment  amounts 
with  providers  who  join  the  network. 
Beneficiaries  who  enroll  in  TRICARE 
Prime  use  the  network  for  most  civilian 
health  care  services;  beneficiaries  who 
do  not  enroll  retain  their  freedom  to  use 
any  (;ivilian  provider  under  TRICARE 
Standard,  but  can  take  advantage  of  the 
discounted  network  under  TRICARE 
Extra.  DoD  thus  achieves  efficiencies  for 
itself  and  its  beneficiaries  while 
preserving  freedom  of  c;hoic:e  of 
provider  for  those  who  do  not  wish  to 
usi!  the  managed  care  options  of 
TRICARE 

The  evolution  of  DoD  reimbursement 
reforms  over  the  past  15  years  has 
i.nmplt-mented  DoD's  managed  care 
initiatives;  one  could  not  have 
proceeded  without  the  other  Continued 
attention  to  beneficiary  access  and 
satisfaction  issues  will  enable  us  to 
continue  to  assure  high  quality  services 
for  our  military  families  and  retirees. 

II.  Statutory  Direction  and  Regulations 

Title  10  U  SC  section  1079(h) 
provides  statutory  authority  for 
TRICAKK  payments  to  professional 
providers   Section  1079(h)(1)  mandates 
that  payments  shall,  to  the  extent 
practicable,  equal  Medicare  payment 


amounts.  Section  1079(h)(2)  permits 
exceptions,  as  determined  to  be 
necessary  to  assure  that  covered 
beneficiaries  retain  adequate  access  to 
health  care  ser\'ices.  Title  10  U.S.C. 
section  1097b(a)  provides  statutory 
authority  for  higher  reimbursement  for 
professional  providers  than  normally 
allowable  when  determined  necessary 
to  ensure  an  adequate  TRICARE  Prime 
network  of  qualified  providers. 
Regulations  providing  for  exceptions  to 
normally  allowed  payment  amounts  are 
promulgated  by  the  Secretary  if  Defense 
in  consultation  with  the  other 
administering  Secretaries. 

Regulations  governing  TRICARE 
payments  to  providers  are  in  32  CFR 
199.14,  with  32  CFR  199.14(h) 
addressing  individual  health  care 
professional  and  other  non-institutional 
health  care  providers. 

in.  Access  to  Care  Issues. 

As  measured  by  acceptability  of 
payment  rates,  access  to  professional 
services  in  TRICARE  is  at  its  highest 
level  in  history.  Over  94  percent  of  the 
time,  providers  accept  the  TRICARE 
payment  amount  as  full  payment,  and 
do  not  balance  bill  the  beneficiary.  This 
high  rate  of  acceptance  has  been 
achieved  despite  ongoing  reductions  in 
payment  amounts  over  the  past  several 
years. 

We  are  concerned  that  the  very  high 
acceptance  rate  for  TRICARE  payments 
to  professional  providers  may  mask 
local  access  problems.  When  the  CMAC 
payment  approach  was  implemented  in 
1992,  national  payment  levels  were 
adjusted  to  reflect  local  economic 
conditions  in  over  two  hundred 
"localities  "  following  the  Medicare 
program's  technique  for  recognizing 
local  variations.  CThis  replaced  the 
historical  approach  taken  for 
CHAMPUS,  which  based  payments  on 
statewide  patterns.)  Since  that  time,  the 
number  of  localities  has  been  reduced  to 
fewer  than  one  hundred,  with  the 
introduction  of  more  and  more 
statewide  payment  localities  for 
Medicare,  and  hence  for  TRICARE. 

In  late  1999,  DoD  undertook  a 
redemption  of  one  statewide  locality — 
for  Alaska — in  recognition  of  significant 
differences  in  acceptability  of  TRICARE 
payment  rates  in  Anchorage  compared 
to  the  rest  of  the  state.  Overall,  CMACs 
are  accepted  as  full  payment  over  90 
percent  of  the  time  in  Alaska,  but  the 
vast  majority  of  services  are  provided  in 
Anchorage,  so  that  severe  access 
problems  elsewhere  are  hidden.  In  an 
effort  to  increase  acceptability  of 
payment  rates  outside  of  Anchorage, 
DoD  created  a  new  locality,  including 
all  of  Alaska  except  Anchorage,  and,  for 
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the  new  locality,  waived  reductions  in 
payment  amounts  taken  since  inception 
of  the  CMAC  payment  approach  in 
1992.  This  was  carried  out  under 
authority  of  32  CFR  199.14(h}(l)(iv). 
which  describes  procedures  for 
calculating  CMAC  levels  for  localities, 
including  waiving  reductions  where 
access  is  threatened.  The  resulting 
payment  levels  are  about  28  percent 
higher  than  they  would  be  otherwise. 

There  is  concern  that  even  these 
dramatic  steps,  which  use  the  full  extent 
of  DoD's  current  regulatory  authority, 
may  be  insufficient  in  some  locations. 
Accordingly,  we  are  publishing  this 
notice  of  proposed  nllemaking,  seeking 
public  comment  on  possible  additional 
actions  to  increase  access  to  health  care 
providers  in  locations  where  evidence 
shows  that  TRICARE  beneficiaries  lack 
access  to  needed  health  services. 

rv.  TRICARE  Prime  Preferred  Provider 
Network  Adequacy  Issues 

TRICARE  Managed  Care  Support 
(MCS)  contractors  are  responsible  for 
providing  an  adequate  network  of 
qualified  providers  in  all  areas  of 
TRICARE  regions  as  designed  under  the 
terms  of  their  contracts  with  the 
government.  The  network  shall  include 
a  complement  of  civilian  professional 
providers  adequate  to  ensure  access  to 
care  for  TRICARE  Prime  and  Extra 
beneficiaries.  In  determining  if  a 
network  is  adequate,  it  is  necessary  for 
the  network  to  include  an  appropriate 
mix  of  primary  care  and  specialists  to 
satisfy  demand  and  to  meet  the 
standards  established  for  appointment/ 
waiting  time  and  travel  distance  for 
patient  access  to  primary,  specialty  or 
emergency  care. 

Today,  the  number  of  providers  in  the 
TRICARE  network  Vcu-ies  across  the 
country — for  example,  the  number  of 
specialists  per  1,000  eiu-oUees  ranges 
fi-om  as  low  as  16  to  as  high  as  84.  This 
variation  may  arise  from  the  availability 
of  military  providers,  which  reduces  the 
need  for  an  extensive  civilian  network. 
It  may  also  reflect  real  problems  in 
network  sufficiency,  and  regional 
averages  may  mask  further  problems  at 
local  levels. 

While  TRICARE  Prime  Preferred 
Provider  networks  are  generally 
considered  adequate,  there  are  isolated 
geographical  areas  outside  major 
metropolitan  areas  and  within  states 
with  limited  population  bases  in  which 
network  development  is  hindered  due 
to  allowable  TRICARE  payments  being 
lower  than  rates  used  by  competitive 
commercial  health  care  insurance  or 
other  governmental  programs.  Because 
CMACs  are  based  on  Medicare- 
prescribed  payment  localities,  and 


generally  are  consistent  with  Medicare 
reimbursement  rates,  Congress  has 
authorized  the  Secretary  of  Defense  to 
allow  higher  payments,  with  certain 
limitations,  when  determined  necessary 
to  ensure  adequacy  of  TRICARE 
networks. 

V.  Overview  of  the  Rule 

The  proposed  rule  would  add  a  new 
§  199.14(h)(l)(iv)(D),  authorizing  the 
establishing  of  higher  payment  rates  for 
services  than  would  otherwise  be 
allowable,  if  it  is  determined  that  access 
to  health  care  services  is  severely 
impaired.  Payment  rates  could  be 
established  through  addition  of  a 
percentage  factor  to  an  otherwise 
applicable  payment  amount,  or  by 
calculating  a  prevailing  charge,  or  by 
using  another  governmental  payment 
rate.  Higher  payment  rates  could  be 
applied  to  all  similar  services  performed 
in  a  locality,  or  a  new  locality  could  be 
defined  for  application  of  the  higher 
payment  rates. 

The  proposed  rule  would  also  add  a 
new  §  199.14(h){l)(iv)(E),  allowing  the 
reimbursement  of  higher  payment  rates 
for  services  than  would  otherwise  be 
allowable,  if  it  is  determined  necessary 
to  ensiu^  adequate  Preferred  Provider 
networks.  The  amoimt  of 
reimbursement  for  a  health  care  service 
would  be  hmited  to  the  lesser  of:  (1)  An 
amount  equal  to  the  local  fee  for  service 
charge  in  the  area  where  the  service  is 
provided;  or  (2)  115  per  cent  of  the 
otherwise  allowable  TRICARE  rate  for 
the  service.  The  higher  rate  will  be 
authorized  only  if  all  reasonable  efforts 
have  been  exhausted  in  attempting  to 
create  an  adequate  network  and  that  it 
is  cost-effective  and  appropriate  to  pay 
the  higher  rate  to  ensure  an  appropriate 
mix  of  primary  care  and  specialists  in 
the  network. 

VI.  Issues  of  particular  Interest 
Regarding  the  Special  Locality-Based 
Exception  to  Applicable  CMACs  To 
Assure  Adequate  Beneficiary  Access  to 
Care 

In  addition  to  seeking  public 
comments  on  the  proposed  approach, 
we  particularly  invite  comment  on  the 
following  issues: 

1.  Nature  of  the  relief  from  current 
payment  levels. — The  proposed  rule 
would  authorize  three  approaches  to 
increasing  payment  rates:  (1)  Addition 
of  a  percentage  factor  to  the  CMAC 
amount  where  access  problems  are  so 
severe  that  other  measures  are 
insufficient;  (2)  reverting  to  the 
historical  method  of  calculating  the 
prevailing  charge  for  a  procedure,  but 
using  current  billed  charges  to  drive  the 
calculation;  or  (3)  using  another 


government  payment  rate  (such  as  a 
state  Medicaid  program  rate).  Other 
approaches  are  possible,  including 
simply  paying  of  billed  charges  in  a 
location,  as  is  done  currently  in  many 
overseas  locations.  Declaration  of  a 
location  as  "overseas  "  for  purpose  of  an 
exemption  from  payment  rules  would 
require  a  statutory  change,  but  we  invite 
comment  on  the  issue. 

2.  Extent  of  availability  of  relief  from 
payment  levels. — The  proposed  rule 
would  make  payment  relief  available  for 
specific  CPT  codes  in  a  location 
generally  described  by  zip  code(s).  We 
invite  comment  on  whether  there  are 
locations  where  access  concerns  are  so 
pervasive  that  an  authority  to  increase 
payment  amounts  for  all  services  would 
be  appropriate. 

3.  Evidence  needed  to  qualify  a 
location  for  relief — ^The  proposed  rule 
would  base  determinations  of  severe 
access  problems  on  the  number  of 
providers  in  the  locality  who  provide 
the  affected  services,  the  number  of 
such  providers  who  are  CHAMPUS 
Participating  Providers,  the  number  of 
CHAMPUS  beneficiaries  in  the  locality, 
availability  (including  reassignment)  of 
military  providers  in  the  location  or 
nearby,  and  other  relevant  factors.  We 
invite  comment  on  what  factors  should 
be  considered  to  constitute  reasonable 
evidence  of  severe  access  problems. 

Vn.  Regulatory  Procedures 

Executive  Order  (EO)  12866  requires 
that  a  comprehensive  regulatory  impact 
analysis  be  performed  on  any 
economically  significant  regulatory 
action,  defined  as  one  which  would 
result  in  an  annual  effect  of  $100 
million  or  more  on  the  national 
economy  or  which  would  have  other 
substantial  impact. 

The  Regulatory  Flexibility  Act  (RFA) 
requires  that  each  Federal  agency 
prepare,  and  make  available  for  public 
comment,  a  regulatory  flexibility 
analysis  when  the  agency  issues  a 
regulation  which  would  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

This  is  not  a  significant  regulatory 
action  under  the  provisions  of  Executive 
Order  12866,  and  it  would  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

The  proposed  rule  will  not  impose 
additional  information  collection 
requirements  on  the  public  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  55). 

A  discussion  of  the  major  issues 
received  by  public  comments  will  be 
included  with  the  issuance  of  the  final 
rule,  anticipated  approximately  60  days 
after  the  end  of  the  comment  period. 
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List  of  Subjects  in  32  CFR  Part  199 

(ilairns,  Ffdiui.  Hcalthi  art-,  Health 
insiiranco.  Indivuiuals  with  (ii.sabilitu's. 
Military  personnel 

Accioniin^lv.  .t^CI'K  I'art  l'»4  i.s 
prtipf)stHl  to  b»-  aint'iiiifd  as  follows. 

PART  199— {AMENDED] 

1   Thf  authoritv  citation  for  part  m<) 
continues  to  read  as  tollows 

Authority:  ^i  1    S( ;    iOl    lot    ,s  C  i  lutpicr 
53 

2.  Section  HW  14  is  proposed  to  be 
amended  by  adding  new  paragraphs 
(h)(l)(iy)(D)  and  (K)  to  read  as  follows 

§  1 99. 1 4    Provider  rcimbursairwnt 
methods. 

*  *         •  •         * 

(h)  •  •  • 

(11*  •  * 

(iv)  *  •  • 

(D)  Special  loculitvtmsfd  cxrcptinn  to 
iipplkahle  CAMf-s  to  usstirf  adequiite 
bfnt'ficiury  acct'ss  t(>  itin'  Th«;  Director, 
OCHAMPLJS,  or  designee,  may 
authorize  establishment  of  hij"her 
payment  rates  for  services  than  would 
otherwise  be  allowable  under  paraj^raph 
(h)(1)  of  this  section,  if  the  Director,  or 
designee,  determines  that  available 
evidence  shows  that  access  to  health 
care  services  is  severely  impaired   For 
this  purpose,  such  evidence  may 
include  consideration  of  the  number  of 
providers  in  the  lotalitv  who  provide 
the  affected  servu  es,  the  number  of 
such  providers  who  are  CiHAMPUS 
Participating  Providers,  the  number  of 
ClHAMPl'S  beneficiaries  in  the  locality, 
availability  (im;luding  reassignment)  of 
military  providers  in  the  loc;ation  or 
nearbv.  and  other  relevant  fac:tors. 
Providers  or  beneficiaries  in  a  locality 
may  submit  to  the  Director. 
OCHAMPUS.  or  designw.  a  petition, 
together  with  appropriate 
documentation  regarding  relevant 
fac  tors,  for  a  determination  that 
adequate  acc:ess  to  health  care  services 
is  severely  impairt^l  The  Director, 
(K'.HAMPl'S.  or  designee,  will  consider 
and  respond  to  all  petitions  A  dec.isujn 
to  authorize  a  higher  payment  amount  is 
subject  to  review  ,jnd  termination  or 
modification  by  the  Direc  tor  at  any  time 
if  circumstances  {  hange  so  that 
adequate  access  to  health  care  st^rvices 
would  no  longer  be  severely  impaired 
A  decision  by  the  [)ire(  tor.  or  designee, 
to  authorize,  not  authori/e  or  terminate' 
modify  authorization  of  higher  payment 
amounts  is  not  sub|e<  t  to  the  appeal 
aiibd  hearing  procedures  of  *»  1'}')  10 


( /)  Eatuhlishin^  the  higher  paymfnt 
nitftsl  When  the  Director.  (X:HAMPUS. 
or  designt»e.  determines  that  beneficiary 
a(  (.ess  to  health  care  services  in  a 
locality  is  severely  impaired,  the 
Director  or  designee  may  establish  the 
higher  payment  rate(s)  as  he  or  she 
deems  appropriate  and  cost-effective 
through  one  of  the  following 
methodologies  to  assure  adequate 
access: 

(/)  .\  percentage  factor  may  be  added 
to  the  otherwi.se  applicable  payment 
amount  allowable  under  paragraph 
{h)(l)  of  this  section. 

//;)  A  prevailing  charge  may  be 
cah.ulated.  by  applying  the  prevailing 
(barge  methodology  of  paragraph 
(h)(l)(ii)  of  this  section  to  a  specific 
locality:  or 

{ill)  Another  governmental  payment 
rate  may  be  adopted,  for  example,  an 
applicable  state  Medicaid  rate. 

(2)  Apphcatinn  of  higher  payment 
rates  Higher  payment  rates  defined 
under  paragraph  (h)(l)(iv)(D)  of  this 
section  may  be  applied  to  all  similar 
services  performed  in  a  locality,  or.  if 
c  ircumstances  warrant,  a  new  locality 
may  be  defined  for  application  of  the 
higher  payment  rates.  Establishment  of 
a  new  locality  may  be  undertaken  where 
access  impairment  is  localized  and  not 
pt?rvasive  across  the  existing  locality 
(ienerally.  establishment  of  a  new- 
locality  will  occur  when  the  area  is 
remote  so  that  geographical 
characteristics  and  other  factors  (such  as 
frtjquent  and  predominant  climatic 
conditions,  etc.)  significantly  impair 
egress/ingress,  through  normal  means  of 
civilian  transportation,  to  health  care 
servic(!S  routinely  available  within  the 
existing  locality 

(£1  Special  Locahty- Based  Exception 
tn  Apphcable  CSlACs  to  Ensure  an 
Adequate  TRICARE  Prime  Preferred 
Provider  Network  of  Qualified 
Professional  Providers  The  Director. 
(K^HAMPL'.S.  or  designee,  may 
auth(jrize  any  TRICARE  managed  care 
support  contractor  to  reimburse  health 
(are  providers  participating  in  TRK'ARE 
Prime  Preferreci  Provider  Network  a  rate 
or  rate(s)  higher  than  would  otherwise 
be  allowable  under  paragraph  (h)(1)  of 
this  section,  if  the  Director,  or  designee, 
determines  that  available  evidence 
shows  that  application  of  the  higher 
rat»'(s)  is  necessary  to  ensure  the 
availability  of  an  adequate  number  and 
mix  of  qualified  health  care  providers  in 
a  network  in  a  specific  locality  This 
authority  may  only  be  u.sed  to  ensure 
adequate  networks  in  those  localities 
designated  by  the  Director,  or  designee. 


as  requiring  TRICARE  Preferred 
Provider  networks  not  in  localities  in 
which  the  managed  care  support 
contractor  has  voluntarily  proposed  to 
create  TRICARE  Preferred  Provider 
networks.  Appropriate  evidence  for  this 
purpose,  may  include  consideration  of 
the  number  of  available  primary  care 
and  specialist  providers  in  the  network 
locality,  availability  (including 
reassignment)  of  military  providers  in 
the  location  or  nearby,  the  appropriate 
mix  of  priman.'  care  and  specialists 
needed  to  satisfy  demand  and  meet 
appropriate  patient  access  standards 
(appointment/waiting  time,  travel 
distance,  etc.).  what  reasonable  efforts 
have  been  made  to  create  an  adequate 
network,  other  cost-effective 
alternatives,  and  other  relevant  factors. 
The  Director.  OCHAMPUS.  or  designee, 
may  establish  procedures  by  which 
exceptions  to  applicable  CMACs  are 
requested  and  approved  or  denied 
under  paragraph  (h)(l)(iv)(E)  of  this 
section.  A  decision  by  the  Director,  or 
designee,  to  authorize  or  deny  an 
exception  is  not  subject  to  the  appeal 
and  hearing  procedures  of  §  199.10. 
When  the  Director.  OCHAMPUS,  or 
designee,  determines  that  it  is  necessary 
and  cost-effective  to  approve  a  higher 
rate  or  rates  in  order  to  ensure  the 
availability  of  an  adequate  number  of 
qualified  health  care  providers  in  a 
network  in  a  specific  locality,  the  higher 
rate  may  not  exceed  the  lesser  of  the 
following: 

(1)  The  amount  equal  to  the  local  fee 
for  service  charge  for  the  service  in  the 
service  area  in  which  the  service  is 
provided  as  determined  by  the  Director. 
OCHAMPUS.  or  designee,  based  on  one 
or  more  of  the  following  payment  rates: 

[i]  Usual,  customary,  and  reasonable; 

(ii)  The  Health  Care  finance 
administration's  Resource  Based 
Relative  Value  Scale; 

[iti)  Negotiated  fee  schedules; 

(;;■)  Global  fees;  or 

(v)  Sliding  scale  individual  fee 
allowances. 

(2)  The  amount  equal  to  115  percent 
of  the  otherwise  allowable  charge  under 
paragraph  (h)(1)  of  the  section  for  the 
service 

*         •         «         *         • 

Dated  \U\  2^.  2000. 
L.M.  Bynum, 

Altrrnate  Federal  Register  Soticf  Uaisun 

Olficer.  Department  af  Defense 

IFR  D(5(    0O-r!40«  Filed  .5-26-00.  8  45  am] 

BtLUMG  CODE  S001-10-M 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[OH135-1b;  FRL-6600-9] 

Approval  and  Promulgation  of 
Implementation  Plans;  Ohio 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  approve 
an  October  6,  1999.  request  from  Ohio 
for  a  revision  to  the  Ohio  State 
Implementation  Plan  (SIP)  which 
governs  transportation  conformity.  In 
the  Final  Rules  section  of  this  Federal 
Register,  EPA  is  approving  as  described 
herein,  the  State's  SIP  revision,  as  a 
direct  final  rule  without  prior  proposal 
because  the  Agency  views  this  as  a 
noncontroversial  revision  and 
anticipates  no  adverse  comments.  A 
detailed  rationale  for  the  approval  is  set 
forth  in  the  direct  final  rule.  If  we 
receive  no  adverse  comments  in 
response  to  that  direct  final  rule  we  plan 
to  take  no  further  activity  in  relation  to 
this  proposed  rule.  If  EPA  receives 
significant  adverse  comments,  in 
writing,  which  have  not  been  addressed, 
we  will  withdraw  the  direct  final  rule 
and  address  all  public  comments 
received  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  The  EPA 
will  not  institute  a  second  comment 
period  on  this  document. 
DATES:  Written  comments  must  be 
received  on  or  before  June  29,  2000. 
ADDRESSES:  Send  written  comments  to: 
J.  Elmer  Bortzer.  Chief.  Regulation 
Development  Section.  Air  Programs 
Branch.  (AR-18J).  U.S.  Environmental 
Protection  Agency.  Region  5.  77  West 
Jackson  Boulevard.  Chicago,  Illinois. 
60604. 

You  may  inspect  copies  of  the 
documents  relevant  to  this  action  during 
normal  business  hours  at  the  following 
location:  Regulation  Development 
Section.  Air  Programs  Branch.  (AR-18J), 
U.S.  Environmental  Protection  Agency. 
Region  5.  77  West  Jackson  Boulevard. 
Chicago.  Illinois,  60604. 

Please  contact  Patricia  Morris  at  (312) 
353-8656  before  visiting  the  Region  5 
office. 

FOR  FURTHER  INFORMATION  CONTACT: 

Patricia  Morris,  Environmental 
Scientist.  Regulation  Development 
Section.  Air  Programs  Branch  (AR-18J), 
U.S.  Enviroiunental  Protection  Agency. 
Region  5.  77  West  Jackson  Boulevard. 
Chicago.  Illinois  60604.  (312)  353-8656. 
SUPPLEMENTARY  INFORMATION: 
Throughout  this  document  wherever 


"we."  "us,"  or  "our"  are  used  we  mean 
EPA. 

This  SUPPLEMENTARY  INFORMATION 
section  is  organized  as  follows: 

What  action  is  EPA  taking  today? 

Where  can  I  find  more  information 
about  this  proposal  and  the 
corresponding  direct  final  rule? 

What  Action  Is  EPA  Taking  Today? 

In  this  action,  we  are  proposing  to 
approve  a  revision  to  the  Ohio  State 
Implementation  Plan  for  transportation 
conformity.  The  transportation 
conformity  SIP  revisions  enable  the 
State  of  Ohio  to  implement  and  enforce 
the  Federal  transportation  conformity 
requirements  at  the  State  or  local  level. 
The  amendments  to  Ohio 
Administrative  Code  reflect  the  third  set 
of  EPA  revisions  to  the  federal 
transportation  conformity  rules.  These 
rule  changes  will  assure  conformity  of 
transportation  improvement  programs, 
transportation  plans  and  transportation 
projects  to  the  State  Implementation 
Plan  (SIP).  EPA  is  only  approving 
certain  sections  of  the  rules  submitted 
by  Ohio  for  transportation  conformity. 

Where  Can  I  Find  More  Information 
About  This  Proposal  and  the 
Corresponding  Direct  Final  Rule? 

For  additional  information  see  the 
direct  final  rule  published  in  the  rules 
section  of  this  Federal  Register. 

Dated:  April  14.  2000. 
Elissa  Speizman. 

Acting  Regional  Administrator.  Region  5. 
(FR  Doc.  00-13335  Filed  5-26-00;  8:45  ami 
BILLING  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  52  and  81 

[CCMMI -0037b;  FRL-6706-6] 

Approval  and  Promulgation  of  Air 
Quality  implementation  Plans; 
Colorado;  Designation  of  Areas  for  Air 
Quality  Planning  Purposes 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  approve 
a  State  Implementation  Plan  (SIP) 
revision  submitted  by  the  governor  of 
the  State  of  Colorado  on  September  22. 
1997.  for  the  purpose  of  establishing  a 
redesignation  for  the  Canon  City  area 
from  nonattainment  to  attainment  for 
particulate  matter  with  an  aerodynamic 
diameter  less  than  or  equal  to  a  nominal 
10  microns  (PMio)  under  the  1987 


standards.  The  Colorado  Air  Pollution 
Control  Division's  (Colorado)  submittal, 
among  other  things,  documents  that  the 
Canon  City  area  has  attained  the  PM,,. 
national  ambient  air  quality  standards 
(NAAQS).  requests  redesignation  to 
attainment,  and  includes  a  maintenance 
plan  for  the  area  demonstrating 
maintenance  of  the  PMu,  NAAQS  for  ten 
years.  In  the  "Rules  and  Regulations" 
section  of  this  Federal  Register.  EPA  is 
approving  the  State's  submittal  as  a 
direct  final  rule  without  prior  proposal 
because  the  Agency  views  this  as  a 
noncontroversial  SIP  revision  and 
redesignation  and  anticipates  no 
adverse  comments.  A  detailed  rationale 
for  the  approval  is  set  forth  in  the 
preamble  to  the  direct  final  rule.  If  EPA 
receives  no  adverse  comments.  EPA  will 
not  take  further  action  on  this  proposed 
rule.  If  EPA  receives  adverse  comments. 
EPA  will  withdraw  the  direct  final  rule 
and  it  will  not  take  effect.  EPA  will 
address  all  public  comments  in  a 
subsequent  final  rule  based  on  this 
proposed  rule.  EPA  v\ill  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
must  do  so  at  this  time. 

DATES:  Comments  must  be  received  in 
writing  on  or  before  June  29.  2000. 

ADDRESSES:  Written  comments  may  be 
mailed  to  Richard  R.  Long.  Director.  Air 
and  Radiation  Program,  Mailcode  SP- 
AR, Environmental  Protection  Agency 
(EPA).  Region  VIII,  999  18th  Street, 
Suite  500.  Denver,  Colorado,  80202. 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air  and  Radiation  Program. 
Enviroiunental  Protection  Agency, 
Region  VIII.  999  18th  Street,  Suite  500. 
Denver,  Colorado,  80202.  Copies  of  the 
State  documents  relevant  to  this  action 
are  available  for  public  inspection  at  the 
Colorado  Department  of  Public  Health 
and  Environment,  Air  Pollution  Control 
Division,  4300  Cherry-  Creek  Drive 
South,  Denver,  Colorado  80222-1530. 

FOR  FURTHER  INFORMATION  CONTACT: 

Cindy  Rosenberg,  EPA.  Region  VIII. 
(303) 312-6436. 

SUPPLEMENTARY  INFORMATION:  See  the 
information  provided  in  the  Direct  Final 
action  of  the  same  title  which  is  located 
in  the  Rules  and  Regulations  section  of 
this  Federal  Register. 

Authority:  42  L'.S.C.  7401  et  seq. 
Dated:  May  18.  2000. 
Jack  W.  McGraw, 

Acting  Regional  Administrator.  Region  VIII 
[FR  Doc.  00-13331  Filed  5-26-00:  8:45  am] 
BILUNG  CODE  6560-5(M> 
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DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

49  CFR  Part  80 

(OST  Dockat  No.  2000-7401] 

RIN  2105-AC84 

Credit  Assistance  for  Surface 
Transportation  Projects 

agency:  Office  of  the  Secri'tarv. 
I)fpartinnnl  of  Tr.insport.ifidn  (DOTI 
ACTION:  Noticf  of  pniposfd  rulemaking 
(Nl'RM),  request  for  comments. 


SUMMARY:  The  IXTr  proposes  to  revise 
I  rrt.iifi  provisions  of  th»'  regulations 
idiu  crning  the  Transpor1ati(jn 
Infrastructure  Finance  and  Innovation 
.•\(  t  of  199H  (TIFIA)  as  follows:  Assign 
specific  weights  to  each  of  the  eight 
statutory  selection  (  riteria.  spec  if\-  that 
loan  servicing  fees  are  to  he  paid  hv  the 
borrower;  modifv  the  time  period  for 
audited  financial  statements  from  120 
(lavs  to  180  days,  provide  that, 
consistent  with  the  statutory  intent  of 
the  TIFIA  program,  administrative 
offsets  will  be  employed  only  in  f.asos 
of  frau(f.  misrepresentation,  or  criminal 
acts,  but  will  not  be  employed  as  a 
result  of  rev»mue  shortfalls,  clarify  that 
funds  will  be  disbursed  based  on  the 
project's  financing  needs,  clarifv'  that 
the  borrower  must  satisfy  the  statute's 
investment  grade  rating  requirement 
prior  to  both  the  e.xecution  of  a  credit 
agreement  and  the  funding  of  each 
secured  loan  disbursement;  and  c;larify 
that  the  borrower  must  obtain  ongoing 
credit  surxeillance  for  the  life  of  the 
TIFIA  credit  instrument  These 
proposed  revisions  are  made  at  the 
DOT'S  initiative  to  clarify  certain 
aspects  of  the  regulations  based  on 
experienc:e  frcmi  the  first  year  of 
program  implementation 
DATES:  tlommtmts  must  be  submitted  on 
or  before  [une  24,  2000 

ADDRESSES:  Your  signed,  written 
ciomments  must  refer  to  the  cioc;ket 
number  appearing  at  the  lop  of  this 
document  and  must  be  submitted  to  the 
Docket  Clerk.  VS  DOT  Dockets.  Rocmi 
PL-401.  400  .Seventh  .Street,  SVV.. 
Washington.  DC  20,590-0001    All 
comments  receiveci  will  he  available  for 
examination  at  the  above  address 
between  y  d  ii\.  and  r>  p.m  ,  »vt..  Monday 
through  Friday,  exct^pt  Federal  holidays. 
Those  desiring  notific;ation  of  receipt  of 
c;omments  must  inc  ludc!  a  self- 
addressed,  stampcni  env.'lope  or 
postcard. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr 

Hryan  (Irote,  Office  of  the  A.ssistant 


Sec  retarv  for  Budget  and  Programs. 
(202)  :i6b-9656;  Ms  Stephanie 
Kaufman,  Office  of  Budget  and 
Programs  Performanc;e.  (202)  UiK-9fi49; 
or  Mr   Terence  Carlson,  Office  of  the 
Ceneral  Coun.sel.  (202)  :<6b-9H>l 
Department  of  Transportatum.  400 
Seventh  Street.  SVV  ,  Washington.  DC, 
20540  Offic;e  hours  are  from  7  45  a.m. 
to  4  1.5  p  m..  e  t  ,  Monday  through 
Friday,  except  Federal  holidays 
Ht?aring-and  speec;h-impaired  persons 
may  access  this  number  via  TY\  by 
c  ailing  the  Federal  Information  Relay 
Service  at  1 -800-87 7-8 :j:i 9 
SUPPLEMENTARY  INFORMATION: 

Electronic  Access 

Internet  users  may  access  all 
comments  rtneived  by  the  US  DOT 
Dockets,  by  using  the  universal  resource 
loc:ator  (rRI.)  http/'dms  dot.gov  It  is 
available  24  hours  each  day,  ihb  days 
eac  h  year  Please  follow  the  instructions 
on  line  for  mom  information  and  help 
An  electronic  copy  of  this  document 
mav  be  downloaded  using  a  modem  and 
suitable  communications  software  from 
the  (iovernmcnt  Printing  Office  s 
Klectronic:  Bulletin  Board  Service  at 
(202)  512-1661    Internet  users  may 
rt'ac  h  the  Office  of  the  Federal  Register's 
home  page  at  http://www  nara.gov/ 
fedreg  and  the  (Government  Printing 
Offices  web  page  at  http;/' 
www  access.gpo.gov/nara 

Additional  general  information  on  the 
TIFIA  program  and  credit  assistance  for 
surface  transportation  projects  is 
available  on  the  TIFIA  web  site  at 
http://tifia.fhwa.dot.goy. 

Background 

The  Transportation  Equity  Act  for  the 
21st  Century  (TEA-21).  Public  Law 
10.5-178,  112  Stat.  107.  c:reated  the 
Transportation  Infrastructure  Finance 
and  Innovation  Act  of  1998  (TIFIA).  The 
TIFIA,  as  amended  by  section  9007. 
Public  Law  105-206,  112  Stat.  685,  849 
and  codified  at  23  U  S.C.  181-189. 
authorizes  the  Department  of 
Transportation  (DhOT)  to  provide  credit 
assistance  in  the  form  of  secured  direct 
loans,  lines  of  credit,  and  loan 
guarantees  to  public  and  private 
sponsors  of  eligible  surface 
transportation  projec:ts  The  TIFIA 
regulations  (49  CFR  part  80)  provide 
specific  guidance  on  the  program 
rec^uirement.s  In  addition,  the  TIFIA 
Program  Guide  is  available  for  more 
general  informaticm   Both  funding 
(budget  authority)  and  credit  assistance 
authority  for  this  program  are  limited. 
and  proiects  seeking  assistanc;e  are 
evaluated  and  sc-lected  by  the  DOT  cm 
a  competitive*  basis   Following 
selections,  term  sheets  are  issued  and 


credit  agreements  are  developed 
through  negotiations  between  the 
project  sponsors  and  the  DOT 

The  TIFIA  authorizes  annual  levels 
for  both  credit  assistance  (as  measured 
bv  the  principal  amounts  of  the  sec:ured 
loans,  guaranteed  loans,  or  lines  of 
credit)  and  subsidy  amounts  (if.  the 
amounts  of  budget  authority  available  to 
c;oyer  the  estimated  present  value  of  the 
(iovernment's  expected  losses 
assoc:iated  with  the  provision  of  credit 
instruments,  net  of  any  fee  income). 
Funding  for  the  subsidy  amounts  is 
provided  in  the  form  of  budget  authority 
appropriated  from  the  Highway  Trust 
Fund,  other  than  the  Mass  Transit 
Account. 

Total  Federal  credit  assistance 
amounts  authorized  for  the  TIFIA 
program  are  Si  8  billion  in  FY  2000; 
S2  2  billion  in  FY  2001;  S2  4  billion  in 
FY  2002.  and  S2.6  billion  in  FY  200.1 
These  amounts  lapse  if  they  are  not 
awarded  bv  the  end  of  the  fisc;al  year  for 
which  they  are  provided. 

To  support  these  credit  assistance 
amounts,  the  TIFIA  provides  budget 
authority  to  fund  the  required  subsidy 
amounts  of  S90  million  in  FY  2000; 
SI  10  million  in  FY  2001;  S120  million 
in  FY  2002;  and  SI 30  million  in  FY 
2003.  Of  these  amounts,  the  Secretary 
may  use  up  to  S2  million  for  each  of  the 
fiscal  years  for  administrative  expenses. 
Any  budget  authority  that  is  not 
cjbligated  in  the  fiscal  year  for  which  it 
is  authorized  remains  available  for 
obligation  in  subsequent  years. 

The  TIFIA  budget  authority  is  subject 
to  an  annual  obligation  limitation  that 
may  be  established  in  appropriations 
law.  Like  the  funding  for  certain  other 
administrative  or  allocated  programs 
(not  apportioned  to  the  States)  that  are 
subject  to  the  annual  Federal-aid 
highway  obligation  limitation,  the 
amount  of  TIFIA  budget  authority  that 
is  available  to  fund  credit  instruments 
in  a  given  year  may  be  less  than  the 
amount  originally  authorized  for  that 
year.  The  extent  of  any  budget  authority 
reduction  will  depend  on  the  ratio  of 
the  obligation  limitation,  which  is 
determined  annually  in  the 
appropriations  process,  to  the  contract 
authority  for  the  Federal-aid  highway 
program,  which  was  established  in 
TT;A-21    For  FY  2000,  this  reduction  is 
12.9  percent,  orSll.6  million.  The 
c:redit  assistance  amounts  authorized  in 
the  TIFIA  are  not  subject  to  this  annual 
reduction. 

The  DOT  expects  that  approximately 
S81  million  in  net  budget  authority  will 
be  available  in  FY  2000  to  fund  the 
TIFIA  credit  assistance  program.  This 
approximation  takes  into  account 
unused  FY  1999  budget  authority,  the 
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reduction  in  FT  2000  budget  authority 
due  to  the  annual  obligation  limitation, 
and  administrative  expenses  authorized 
by  the  TIFIA  statute.  The  amount  of  net 
budget  authority  available  for  new 
TIFIA  commitments  in  FY  2000  may 
also  be  affected  by  credit  subsidy 
adjustments  to  obligations  for  prior 
TIFIA  commitments. 

The  total  amount  of  Federal  credit 
assistance  available  for  new  TIFIA 
commitments  in  FY  2000  is  about 
$1,673  billion,  which  is  less  than  the 
$1.8  billion  authorization  level  as  a 
result  of  TIFIA  contingent  commitments 
made  in  FY  1999.  The  size  of  the  annual 
TIFIA  program  may  be  limited  by  either 
budget  authority  or  credit  assistance 
authorization,  depending  on  the  risk 
assessments  made  for  individual 
projects  selected  for  that  fiscal  year's 
program. 

Credit  Instruments 

Three  types  of  credit  instruments  are 
permitted  under  the  TIFIA:  secured 
direct  loans,  loan  guarantees,  and  lines 
of  credit,  as  provided  for  generally  at  23 
U.S.C.  183  and  184.  More  specific  terms 
for  individual  projects  will  be 
determined  during  negotiations  between 
the  DOT  and  successful  applicants. 

Eligible  Projects 

Highway,  rail,  transit,  and  intermodal 
projects  may  receive  credit  assistance 
under  the  TIFIA.  See  the  definition  of 
"project"  in  23  U.S.C.  181(9)  and  49 
CFR  80.3  for  a  description  of  eligible 
projects. 

Threshold  Criteria 

Certain  threshold  criteria  must  be  met 
by  projects  seeking  TIFIA  assistance. 
These  eligibility  criteria  are  detailed  in 
23  U.S.C.  182(a)  and  49  CFR  80.13. 

Limitations  on  Assistance 

The  eunount  of  credit  assistance  that 
the  DOT  may  provide  to  a  project  under 
the  TIFIA  is  limited  to  not  more  than  33 
percent  of  eligible  project  costs. 

Rating  Opinions 

A  project  sponsor  must  submit  a 
preliminary  rating  opinion  letter  from 
one  or  more  of  the  nationally  recognized 
credit  rating  agencies  with  its 
application,  as  detailed  in  23  U.S.C. 
182(b)(2)(B)  and  49  CFR  80.11.  The 
preliminary  rating  opinion  letter  will 
confirm  the  potential  for  the  project's 
senior  debt  obligations  to  achieve  an 
investment  grade  rating  and  provide  an 
assessment  of  the  default  risk  on  the 
requested  TIFIA  credit  instnunent. 
Projects  selected  for  TIFIA  credit 
assistance  must  obtain  an  investment 
grade  rating  on  the  senior  debt 


obligations  and  a  revised  opinion  of  the 
default  risk  on  the  TIFL\  credit 
instnunent  before  the  DOT  will  execute 
a  credit  agreement  and  disburse  funds. 

Application  Process 

Detailed  application  information  is 
contained  in  the  TIFIA  Program  Guide 
and  the  TIFIA  Application  for  Credit 
Assistance,  which  are  posted  on  the 
TIFA  web  site  at  http:// 
tifia.fhwa.dot.gov  or  which  may  be 
obtained  through  one  of  the  DOT 
program  contacts  listed  in  this  notice. 
From  time  to  time,  the  TIFIA  Program 
Guide  and  Application  may  be  revised 
to  reflect  program  clarifications. 
Applicants  are  encom-aged  to  refer  to 
the  TIFIA  web  site  or  to  TIFIA  program 
contacts  for  information  regarding 
recent  program  clarifications. 

Fees 

The  DOT  requires  payment  of  a  non- 
refundable fee  with  each  credit 
assistance  application  under  the  TIFL\. 
For  FY  2000,  the  DOT  will  assess  an 
application  fee  of  $5,000  for  each 
project  appl5dng  for  credit  assistance; 
however,  there  will  be  no  additional 
credit  processing  fee  for  FY  2000.  For 
fiscal  years  2001  and  beyond,  the  DOT 
may  adjust  the  amount  of  the 
application  fee  and  will  determine  the 
appropriate  amount  of  any  potential 
credit  processing  fee  or  any  other  fee 
based  on  program  implementation 
experience.  The  DOT  will  publish  these 
amounts  in  each  Federal  Register 
solicitation  for  applications. 

Proposed  Clarifications 

The  Timing  of  Loan  Disbursements 

The  DOT  clarifies  that  for  each  TIFIA 
credit  instrument,  the  DOT  will  execute 
a  credit  agreement  (i.e.,  loan  agreement, 
guarantee  agreement,  or  line  of  credit 
agreement)  with  the  project  sponsor. 
The  credit  agreement  will  specify  the 
total  amoimt  of  credit  assistance  to  be 
made  available,  the  tuning  of  the  loan 
disbursements,  and  the  terms  and 
conditions,  including  seciuity 
provisions,  piu^uant  to  which  the 
funding  is  provided.  Secured  loan  funds 
will  be  advanced  according  to  a  project 
schedule  included  in  the  credit 
agreement  based  on  the  project's 
financing  needs. 

Loan  Servicing  Fees 

The  TIFIA  statute  allows  the  Secretary 
to  "establish  fees  at  a  level  sufficient  to 
cover  all  or  a  portion  of  the  costs  to  the 
Federal  Government"  of  providing 
credit  instruments.  Under  this 
clarification,  the  DOT  will  require  each 
borrower  to  pay  servicing  fees  for  each 
credit  instrument  approved  for  funding. 


Separate  fees  will  apply  for  each  type  of 
credit  instnunent  (e.g.,  a  loan  guarantee, 
a  secured  loan  with  a  single 
disbursement,  a  secured  loan  with 
multiple  disbursements,  or  a  line  of 
credit),  depending  on  the  costs  of  the 
credit  instrument,  as  determined  bv  the 
Secretary. 

Administrative  Offset 

Some  State  and  local  government 
representatives  as  well  as  private  project 
sponsors  have  informally  indicated  to 
the  DOT  that  they  would  be  reluctant  to 
enter  into  a  TIFIA  credit  agreement 
because  they  believe  that  die  DOT 
would  administratively  offset  amounts 
owed  to  the  DOT  should  a  project  go 
into  default.  This  proposed  rulemaking 
clarifies  that,  consistent  with  the 
statutory  intent  of  the  TIFIA  program, 
administrative  offsets  will  be  employed 
only  in  cases  of  fraud, 
misrepresentation,  false  cleiims,  or 
similar  criminal  acts  or  acts  of 
malfeasance  or  wrongdoing,  and  will 
not  be  employed  as  a  result  of  revenue 
shortfalls. 

While  an  administrative  offset  of 
Federal  funds  for  moneys  otherwise  due 
a  State  or  local  government  or  private 
entity  is  available  to  the  DOT  under 
Federal  common  law,  the  DOT  believes 
that  use  of  an  administrative  offset  to 
insure  against  project-related  credit 
losses  would  substantially  interfere  with 
or  defeat  the  purposes  of  the  TIFIA 
program. 

Investment  Grade  Ratings 

The  DOT  clarifies  that  the 
requirement  that  the  project's  senior 
debt  obligations  have  an  investment 
grade  rating  from  a  major  credit  rating 
agency  is  a  condition  both  for  the  DOT's 
execution  of  the  credit  agreement  and 
for  its  funding  of  each  loan 
disbursement  under  a  secured  loan 
agreement.  The  DOT  also  wishes  to 
clarify  that  the  borrower  must  provide 
for  ongoing  credit  surveillance  from  a 
major  credit  rating  agency  throughout 
the  life  of  the  TIFIA  credit  instrument. 
Borrowers  will  provide  any  credit 
surveillance  reports  to  the  DOT  as  soon 
as  they  become  available. 

Proposed  Changes 

Selection  Criteria 

The  ciurent  TIFIA  rule  specifies,  in 
§  80.15(c),  that  'the  Secretary  shall 
evaluate  each  project's  distinct  pubhc 
benefits  and  contribution  to  program 
goals  according  to  each  of  the  selection 
criteria  specified  in  this  section."  With 
this  rulemaking,  the  DOT  assigns 
specific  weights  to  the  eight  selection 
criteria  established  in  23  U.S.C. 


34430 


Federal  Register/ Vol.  65.  No.  104 /Tuesday,  May  30.  2000 /  Proposed  Rules 


lH2{b)(2).  The  DOT  proposes  to  j-ive  the 
hij^hest  weight.  20  percent,  to  each 
criterion  it  believes  is  most  clo.s»;lv 
aligned  with  the  objectives  of  the 
program:  Demonstration  of  national  or 
regional  significance;  extent  of  private 
participation;  and  environmental 
impacts.  The  next  two  criteria,  each  of 
which  is  assigned  a  weight  of  12.5 
perc:ent.  are  also  critical  to  achieving  the 
objectives  of  the  program:  Project 
creditworthiness  and  project 
acceleration.  Given  that  this  program 
already  has  a  threshold  requirement  for 
creditworthiness,  the  DOT  considers 
12.5  percent  to  be  an  adequate  weight 
(For  a  project  to  be  selw:ted  to  receive 
TIFIA  assistance,  it  must  first  obtain  a 
preliminaiA'  rating  opinion  letter  from  a 
nationally  ret:ognized  rating  agencv 
indicating  that  the  project  has  the 
potential  of  achieving  an  mvestment 
grade  rating  Once  selected,  a  project 
must  obtain  and  maintain  an  investment 
grade  credit  rating  on  its  senior  debt 
obligations  prior  to  the  release  of  TIFIA 
funds.)  Finally,  the  DOT  proposes  to 
assign  a  weight  of  5  pert:ent  to  each  of 
the  remaining  c;riteria:  Use  of  new 
technologies;  consumption  of  budget 
authority;  and  reduction  of  F"ederal 
grant  assistanc:e. 

Reporting  Requiremenbi 

The  DOT  proposes  to  increase  the 
number  of  davs  for  submitting  an 
annual  project  performani:e  report  and 
audited  financial  statements  from  120 
days  to  180  davs  following  the 
recipient's  fiscal  year-end  for  each  vear 
during  which  the  re<:ipient's  obligatitm 
to  the  Federal  Government  remains  in 
effect.  The  180-dav  reporting 
requirement  is  crmsistent  with  industry 
practice  for  financial  reporting. 

Rulemaking  Analysis  and  Notices 

The  ;iO-day  comment  period  is 
necessary  to  help  ensure  that  these  rule 
modifications  can  be  implemented  in 
time  for  the  application  cvcle 
anticipated  to  begin  before  the  end  of 
the  current  fiscal  year  Given  the  need 
for  the  DOT  to  solicit  and  evaluate 
applications,  make  selections,  negotiate 
term  sheets  and  obligate  funds,  the 
usual  60-dav  comment  period  is  both 
impracticable  and  contrary'  to  publi<: 
interest  and  Congressional  intent 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  will  be 
considered  and  will  be  available  for 
examination  using  the  do<;ket  number 
appearing  at  the  top  of  this  document  in 
the  docket  room  at  the  above  address 
The  DOT  will  file  comments  received 
after  the  comment  closing  date  in  the 
docket  and  will  consider  late  comments 


to  the  extent  practicable.  The  DOT  may. 
however,  issue  a  Final  Rule  at  any  time 
after  the  close  of  the  comment  period. 
In  addition  to  late  comments,  the  DOT 
will  also  continue  to  file  in  the  docket 
relevant  information  becoming  available 
after  the  comment  closing  date. 
Interested  persons  should  continue  to 
examine  the  docket  for  new  material. 

Executive  Order  12866  (Regulatory 
Planning  And  Review)  and  DOT 
Regulatory  Policies  and  Procedures 

The  DOT  has  determined  that 
issuance  of  a  rule  is  necessary  to 
implement  the  TIFIA.  and  has 
concluded  that  this  action  does  not 
represent  a  "significant  regulatory 
action"  within  the  meaning  of  DOT's 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26.  1979)  and 
Executive  Order  12866. 

This  section  summarizes  the 
estimated  economic  impaci  of  the 
proposed  rule.  This  regulation  would 
affect  only  those  entities  that  voluntarily 
ele<:t  to  apply  for  TIFIA  assistance  and 
are  selected  to  re<:oive  assistance 
through  a  Federal  credit  instrument.  It 
would  not  impose  any  direct 
involuntary  costs  on  non-participants. 
These  proposed  changes  would  have  a 
minimal  economic  impact  The  DOT 
requests  comments,  information,  and 
data  from  the  public  and  potential  users 
concerning  the  economic  impact  of  the 
proposed  changes  to  this  rule  and  the 
TIFIA  program. 

Regulatory  Flexibility  Act 

The  Regulator\'  Flexibility  Act  of  1980 
(Public  Law  96-354.  5  U.S.C.  601-612) 
requires  an  assessment  of  the  extent  to 
which  proposed  rules  will  have  an 
impact  on  small  business  or  other  small 
entities.  Consistent  with  the  Regulatory- 
Flexibility  Act.  the  DOT  has  evaluated 
the  effe<;ts  of  this  rule  on  small  business 
or  other  small  entities.  The  NPRM 
proposes  to  clarify  certain  provisions  of 
the  Federal  credit  assistance  program  for 
surface  transportation  projects.  As  noted 
above,  the  proposed  revisions  would 
have  minimal  economic  impact.  The 
DOT  hereby  certifies  that  this  action 
would  not  have  significant  economic 
impact  on  a  substantial  number  of  small 
entities  The  DOT  invites  public 
f:omment  on  this  determination. 

Unfunded  Mandates  Reform  Act  of 
1995 

The  Unfunded  Mandates  Reform  Act 
of  1995  (Public  Uw  104^)  requires 
agencies  to  prepare  a  written  assessment 
of  the  costs,  benefits  and  other  effects  of 
proposed  or  final  rules  that  include  a 
Federal  mandate  likely  to  result  in  the 
expenditure  by  State,  local  or  tribal 


governments,  in  the  aggregate,  or  by  the 
private  sector,  of  more  than  $100 
million  annually  This  proposed  rule 
would  not  impose  a  Federal  mandate 
resulting  in  the  expenditure  by  State, 
local,  and  tribal  governments,  in  the 
aggregate,  or  by  the  private  sector,  of 
$100  million  or  more  in  any  one  year. 
This  rule  clarifies  certain  provisions  of 
a  Federal  credit  assistance  program. 

Executive  Order  12372 
(Intergovernmental  Review) 

Given  that  projects  receiving 
assistance  under  the  TIFIA  may  fall 
under  the  progranunatic  jurisdiction  of 
the  Federal  Highway  Administration, 
the  Federal  Railroad  Administration,  or 
the  Federal  Transit  Administration,  the 
relevant  Catalog  of  Federal  Domestic 
Assistance  Program  Numbers  are: 
20.205  highway  planning  and 
constru  tion;  20.310  rail  rehabilitation 
and  improvement;  and  20.500  transit 
capital  improvement  grants.  The 
regulations  implementing  Executive 
Order  12372  regarding 
intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to 
this  program. 

Paperwork  Reduction  Act 

This  document  does  not  contain 
information  collection  requirements  for 
the  purposes  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
pf  seq). 

National  Environmental  Policy  Act 

As  specified  under  section  1503  of  the 
TIFIA.  and  codified  under  section 
182(c)(2)  of  title  23.  U.S.C.  each  project 
obtaining  assistance  under  this  program 
is  required  to  adhere  to  the  National 
Environmental  Policy  Act  of  1969.  as 
amended  (42  U.S.C.  4321  et  seq).  This 
rulemaking  simply  proposes  to  clarify 
the  procedures  to  apply  for  credit 
assistance  and  therefore,  by  itself,  will 
not  have  any  effect  on  the  quality  of  the 
environment. 

Executive  Order  13132  (Federalism) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
13132  dated  August  4,  1999,  and  it  has 
been  determined  this  action  does  not 
have  substantial  direct  effect  or 
sufficient  federalism  implications  on 
States  that  would  limit  the  policy- 
making discretion  of  the  States.  Nothing 
in  this  document  directly  preempts  any 
State  law  or  regulation. 

Executive  Order  12988  (Civil  Justice 
Reform) 

This  action  meets  applicable 
standards  in  section  3(a)  and  3fb)(2)  of 
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Executive  Order  12988.  Civil  Justice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden. 

Executive  Order  13045  (Protection  of 
Children) 

The  DOT  has  emalyzed  this  action 
under  Executive  Order  13045. 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  This  rule  is  not  an  economically 
significant  rule  and  does  not  concern 
any  environmental  risk  to  health  or 
safety  that  may  disproportionately  affect 
children. 

Executive  Order  12630  (Taking  of 
Private  Property) 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Regulation  Identification  Number 

A  regulation  identification  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulator}' 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  each  year.  The  RIN  contained 
in  the  heading  of  this  document  may  be 
used  to  cross-reference  this  action  with 
the  Unified  Agenda. 

List  of  Subjects  in  49  CFR  Part  80 

Credit  programs-transportation, 
Highways  and  roads.  Mass  transit. 
Railroads,  Investments,  Reporting  and 
recordkeeping  requirements. 

In  consideration  of  the  foregoing,  the 
Office  of  the  Secretary  of  Transportation 
proposes  to  amend  49  CFR  part  80  as  set 
forth  below: 

PART8&-{AMENDED] 

1 .  The  authority  citation  for  part  80 
continues  to  read  as  follows: 

Authority:  Sees.  1501  et  seq.,  Pub.L.  105- 
178.  112  Stat,  107,  241,  as  amended;  23 
U.S.C.  181-189  and  315;  49  CFR  1.48,  1.49, 
and  1.51, 

2.  Amend  §80.3  by  adding  the 
definition  administrative  offset  and  by 
placing  it  in  alphabetical  order  to  read 
as  follows: 

§80.3    Dafinitions. 


Administrative  offset  means  the  right 
of  the  government  to  apply  moneys  held 
by  the  government  and  otherwise  owed 
to  a  debtor  for  the  extinguishment  of 


claims  due  the  government  from  the 
debtor. 

***** 

3.  Add  §  80.5(g)  to  read  as  follows: 

§  80.5    Limitations  on  assistance. 

***** 

(g)  The  Secretary  shall  fund  a  secured 
loan  based  on  the  project's  financing 
needs.  The  timing  of  such  loan 
disbursements  shall  be  established  in 
the  credit  agreement. 

4.  Revise  §  80.11  to  read  as  follows: 

§80.11     Investment-grade  ratings. 

(a)  At  the  time  a  project  sponsor 
submits  an  application,  the  DOT  shall 
require  a  preliminary  rating  opinion 
letter.  This  letter  is  a  conditional  credit 
assessment  from  a  rating  agency  that 
provides  a  preliminary'  indication  of  the 
project's  overall  creditworthiness  and 
that  specifically  addresses  the  potential 
of  the  project's  senior  debt  obligations 
(those  obligations  having  a  lien  senior  to 
that  of  the  TIFIA  credit  instrument  on 
the  pledged  security)  to  achieve  an 
investment-grade  rating. 

(b)  The  DOT  shall  disburse  funds 
under  a  secured  loan  or  line  of  credit  or 
extend  a  loan  guarantee  only  after  the 
project's  senior  obligations  have 
obtained  an  investment  grade  rating  and 
a  credit  agreement  has  been  executed.  In 
cases  where  the  TIFIA  credit  instrument 
has  a  senior  lien  on  the  pledged 
security,  an  investment  grade  rating 
must  be  assigned  to  the  TIFIA 
obligations.  For  a  secured  loan,  the 
execution  of  a  credit  agreement  and  the 
funding  of  each  loan  disbursement 
thereunder  shall  be  conditioned  on  the 
receipt  of  an  investment  grade  rating  on 
the  project's  senior  debt  obligations  by 

a  nationally  recognized  credit  rating 
agency, 

(c)  *   *   * 

(d)  The  project  sponsor  must  provide, 
at  its  own  expense,  ongoing  credit 
surveillance  of  its  project  and  debt 
obligations  from  a  nationally  recognized 
credit  rating  agency  throughout  the  life 
of  its  TIFIA  credit  instrument.  The 
project  sponsor  will  share  any  credit 
surveillance  reports  with  the  DOT  as 
soon  as  they  are  available, 

5.  Amend  §  80,15  by  revising 
paragraph  (a),  by  removing  paragraphs 
(c)  and  (d);  and  by  redesignating 
paragraph  (e)  as  paragraph  (c)  to  read  as 
follows: 

§80.15    Selection  criteria. 

(a)  The  Secretary  shall  assign  weights 
as  indicated  to  the  following  eight 
selection  criteria  in  evaluating  and 
selecting  among  eligible  projects  to 
receive  credit  assistance: 

(1)  The  extent  to  which  the  project  is 
nationally  or  regionally  significant,  in 


terms  of  generating  economic  benefits, 
supporting  international  commerce,  or 
otherwise  enhancing  the  national 
transportation  system  (20  percent); 

(2)  The  creditworthiness  of  the 
project,  including  a  determination  by 
the  Secretary'  that  any  financing  for  the 
project  has  appropriate  security 
features,  such  as  a  rate  covenant,  to 
ensure  repayment  (12.5  percent); 

(3)  The  extent  to  whicn  such 
assistance  would  foster  innovative 
public-private  partnerships  and  attract 
private  debt  or  equity  investment  (20 
percent); 

(4)  The  likelihood  that  such  assistance 
would  enable  the  project  to  proceed  at 
an  earlier  date  than  the  project  would 
otherwise  be  able  to  proceed  (12.5 
percent); 

(5)  The  extent  to  which  the  project 
uses  new  technologies,  including 
Intelligent  Transportation  Systems 
(ITS),  that  enhance  the  efficiency  of  the 
project  (5  percent); 

(6)  The  amount  of  budget  authority 
required  to  fund  the  Federal  credit 
instrument  made  available  (5  percent); 

(7)  The  extent  to  which  the  project 
helps  maintain  or  protect  the 
environment  (20  percent);  and 

(8)  The  extent  to  which  such 
assistance  would  reduce  the 
contribution  of  Federal  grant  assistance 
to  the  project  (5  percent). 
***** 

6.  Revise  §  80.17  to  read  as  follows: 

§80.17    Fees. 

(a)  The  DOT  will  require  a  non- 
refundable application  fee  for  each 
project  applying  for  credit  assistance 
under  the  TIFIA.  The  DOT  may  also 
require  an  additional  credit  processing 
fee  for  projects  selected  to  receive  TIFIA 
assistance.  Any  required  application 
initiation  or  credit  processing  fee  must 
be  paid  by  the  project  sponsor  applying 
for  TIFIA  assistance  and  cannot  be  paid 
by  another  party  on  behalf  of  the  project 
sponsor.  The  proceeds  of  any  such  fees 
will  equal  a  portion  of  the  costs  to  the 
Federal  Government  of  soliciting  and 
evaluating  applications,  selecting 
projects  to  receive  assistance,  and 
negotiating  credit  agreements.  For  FY 
2000.  the  DOT  will  require  payment  of 
a  fee  of  $5,000  for  each  project  applying 
for  credit  assistance  under  the  TTFIA.  to 
be  submitted  concurrently  with  the 
formal  application.  The  DOT  will  not 
impose  any  credit  processing  fees  for  FY 
2000.  For  each  application  and  approval 
cycle  in  FY  2001  and  beyond,  the  DOT 
may  adjust  the  amoimt  of  the 
application  fee  and  will  determine  the 
appropriate  amount  of  the  credit 
processing  fee  based  on  program 
implementation  experience.  The  DOT 
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will  publish  tht'SH  amounts  in  Rach 
Federal  Register  solicitation  for 
applications. 

(b)  Applicants  shall  not  include 
application  initiation  or  credit 
procossing  fe«s  or  anv  other  oxpen.ses 
associated  with  the  application  process 
(such  as  fees  associated  with  obtaining 
the  required  preliminarv'  rating  opinion 
letter)  among  eligible  project  costs  for 
the  purpose  of  calculating  the  maximum 
33  percent  credit  amount  referenced  in 

§  80.5(a). 

(c)  If.  in  any  given  year,  there  is 
insufficient  budget  authority  to  fund  the 
credit  instrument  for  a  qualified  project 
that  has  been  selected  to  receive 
assistance  under  TIFIA.  the  DC3T  and 
the  approved  applicant  may  agree  upon 
a  supplemental  fee  to  be  paid  by  or  on 
behalf  of  the  approved  applicant  at  the 
time  of  execution  of  the  term  sheet  to 
reduce  the  subsidy  cost  of  that  project. 
No  such  fee  mav  be  included  among 
eligible  project  c:osts  for  the  purpose  of 
calculating  the  miocimum  33  percent 
credit  amount  referenced  in  s?  80. .5(a) 

(d)  The  DOT  will  re(iuire  borrowers  to 
pay  servicing  fees  for  each  credit 
instrument  approved  for  fiuuling. 
Separate  fees  mav  applv  for  each  tvpe  of 
credit  instrument  (ft;.,  a  loan  guarantee, 
a  sec:ured  loan  with  a  single 
disbursement,  a  set  iired  loan  with 
multiple  disbursements,  or  a  line  of 
credit),  ilepeniling  on  the  ( iists  of 
st-rvicing  the  credit  instrument  as 
determined  bv  the  .Secretary   Such  fees 
will  he  set  at  a  level  to  enable  the  [KYV 
to  recover  .ill  or  a  portion  of  the  (  osl.s 

to  the  Federal  (Government  nfTlFIA 
credit  instruments 

7   Revise  «?  HO  I'Mo  read  .is  follows; 

§80.19     Reporting  requirements. 

At  .1  minimum,  .iiiv  ret  ipient  of 
Ftnieral  credit  assist.ince  under  this  p.irt 
shall  submit  an  aiuiual  projtu.t 
performance  report  .iiid  .uiditeii 
financial  statements  to  the  DOT  within 
IHO  days  following  the  recipients  fist  al 
vear-end  for  each  year  during  which  the 
recipiimt's  obligation  to  the  Federal 
(lovernment  remains  in  effet  t   The  DOT 
may  conduct  [W'riodu  fin.iiicial  and 
compliance  audits  of  the  recipient  of 
credit  assistant  e,  ,is  iletermineti 
necessary  by  the  DOT    The  spet  ifii 
t;retlit  agreemt>nt  hetwetui  the  ret  ijiieiit 
of  credit  assistance  ami  the  DOT  ma\ 
contain  adtiitional  reporting 
requiremtMits 

H.  Aild  J^HO  lil  til  rcatl  as  follows: 

§  80.21     Use  of  administrative  offset. 

The  DOT  will  not  ap[)ly  an 
administrativt!  offset  to  ret;oyer  any 
losses  to  thi>  Fetleral  Ctivt-rnment 
resulting  from  project  risk  the  DOT  has 


assumed  under  a  TIFIA  credit 
instrument.  The  DOT  may.  however,  use 
an  administrative  offset  in  cases  of 
fraud,  misrepresentation,  false  claims, 
or  similar  criminal  acts  or  acts  of 
malfeasance  or  wrongdoing, 

Issueiion   \U\  1.5.  2000. 
Rodney  E.  Slater, 

Sri  n'tcir,  i>f  Tmnsportntinn 
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DEPARTMENT  OF  COMMERCE 

National  Ocaantc  and  Atmospt>eric 
Adininlstration 

50  CFR  Part  660 

[I.D.  051900D] 

Western  Pacific  Fishery  Management 
Council;  Public  Meeting 

agency:  National  Marine  Fisheries 

.Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

(Itimmerce 

ACTION:  .Notice  of  public  meeting/public 

hearings. 

SUMMARY:  The  Western  Pacific  Fishery 
Management  (^t)uncil  ((;t)unt:il)  will 
hold  its  104th  meeting  iune  13  thrtiugh 
hine  Hi.  2f)()0.  in  Makena.  YU.  Public 
hearings  will  be  held  on  iTiteria  to  allow 
new  entry  into  the  Mau  Zone  limitetl 
entry  bf)ttomfish  fisht'ry  in  the 
Northwest  Hawaiian  Islands  (NVVHl) 
anil  on  amendments  to  the  Bottomfish 
ami  .SeamounI  C.roundfish.  Oustaceans. 
and  Pre<:ious  Clorals  Fishery 
Management  Plans  (FMPs) 
DATES:  The  (:t)unt:irs  Standing 
(lommittees  will  meet  on  Iune  13.  2000 
The  full  C:ouncil  meeting  will  be  held 
on  Iune  14-16.  2000.  from  H:30  a.m.  to 
5  p.m   The  publit  hearings  will  be  held 
on  Iune  Iti,  2000   See  SUPPLEMENTARY 
INFORMATION  ftir  specific  dates  and  times 
for  these  meetings  and  the  hearings 

ADDRESSES:  The  Countil  miM-ting  will  be 
hell!  at  the  Prince  Ballroom  at  the  Maui 
Prime  Htitel.  5A\5  Makena  .Manui. 
Makena.  HI  96753;  telephone  H0H-H74- 
1111.  Ciopies  of  documtmts  that  provide 
inft)rmation  on  options  tt)  be  disc:ussed 
.it  the  public  hearings  are  available  from 
the  VVestttrn  Pacifii;  Fishery 
Management  Council.  1164  Bishop  St.. 
Suite  1400.  Honolulu.  HI.  96813. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kitty  M   Simtmtls.  Executive  Director; 
telephone  808-522-8220. 
SUPPLEMENTARY  INFORMATION: 


Dates  and  Times 

Committee  Meetings 

The  following  Standing  Committees 
of  the  Council  will  meet  on  Iune  13. 
2000.  Enforcement/Vessel  Monitoring 
System  (including  meeting  with 
industry)  from  7:30  a.m.  to  9:30  a.m.; 
International  Fisheries/Pelagics  from 
9:30  a.m.  to  11:30  a.m.;  Executive/ 
Budget  and  Program  from  11:30  a.m.  to 
1:30  p.m.;  Precious  Corals  from  1:30 
p.m.  to  3  p.m.;  Crustaceans  from  1:30 
p.m.  to  3  p.m.;  Bottomfish  from  3  p.m. 
to  4:30  p.m;  Ecosystem  and  Habitat  from 
3  p.m.  to  4:30  p.m.;  Fishery  Rights  of 
Indigenous  People  from  4:30  p.m.  to 
5:30  p.m.;  and  loint  Bottomfish. 
Crustacean.  Ecosystem  and  Habitat. 
Precious  Corals,  and  Fishery  Rights  of 
Indigenous  People  from  5:30  p.m.  to 
6:30  p.m. 

Public  Hearings 

The  public  hearing  on  new  entry 
crtieria  for  the  Mau  Zone  bottomfish 
fishery  will  be  held  on  Friday,  Iune  16. 
2000.  at  9:30  a.m.  The  public  hearing  on 
amendments  to  the  Bottomfish  and 
Seamount  Groundfish.  Crustaceans,  and 
Precious  Corals  FMPs  will  be  held  on 
Iune  16.  2000.  at  2  p.m. 

The  agenda  during  the  full  Council 
meeting  will  include  the  items  listed.  In 
addition,  the  Council  will  hear 
recommendations  from  its  advisor)- 
panels,  plan  teams,  scientific  and 
statistical  committee,  and  other  ad  hoc 
groups.  The  order  in  which  agenda 
items  are  addressed  may  change.  The 
Council  will  meet  as  late  as  necessar>'  to 
complete  scheduled  business. 

.Agenda 

1.  Introductions 

2.  Apprtival  of  .Agenda 

3  Approval  of  103'^  Meeting  Minutes 

4.  Island  Reports 

A  American  Samoa 
B  Guam 
C  Hawaii 

D.  Commonwealth  of  the  Northern 
Mariana  Islands  (CNMI) 

5  Fishery*  .Agency  and  Organization 
Reptirts 

A.  Department  of  Commerce 
(l)NMFS 

(a)  Southwest  Region.  Pacific  Island 
Area  Office 

(b)  Southwest  Fisheries  Science 
Center.  La  lolla  and  Honolulu 
Laboratories 

(2)  NOAA  General  Counsel, 
Southwest  Region 

B.  Department  of  the  Interior 

(1)  U.S.  Fish  and  Wildlife  Service 
(FWS) 
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6.  Enforcement 

A.  U.S.  Coast  Guard  activities 

B.  NMFS  activities 

C.  Commonwealth,  Territories,  and 
State  Activities 

D.  Cooperative  agreements  for  Guam/ 
CNMI 

E.  Status  of  violations 

7.  Vessel  Monitoring  System  (VMS) 

A.  Regional  VMS  report 

B.  NaUonal  VMS  efforts 

C.  Report  on  Forum  Fisheries 
Agency's  VMS  program 

8.  Ecosystems  and  Habitat 

A.  Federal  and  state  initiatives 

(1)  U.S.  Coral  Reef  Task  Force 
National  Action  Plan 

(2)  Congressional  coral  reef  bills 

(3)  Federal  agencies  (NMFS,  FWS) 

(4)  Local  agencies  (American  Samoa, 
Guam,  Hawaii,  CNMI) 

B.  Habitat  issues 

(1)  Tern  Island  (French  Frigate 
Shoals) 

(2)  Midway 

(3)  Research  (including  the 
Deep  Worker  subs) 

C.  Advisory  body  comments  on  the 
Coral  Reef  Ecosystem  FMP  preferred 
alternatives 

(1)  Coral  Reef  Ecosystem  Plan  Team 

(2)  Ecosystem  and  Habitat  Advisory 
Panel 

(3)  Bottomfish  Plan  Team/Advisorv 
Panel 

(4)  Crustaceans  Plan  Team/Advisory 
Panel 

(5)  Precious  Corals  Plan  Team/ 
Advisory  Panel 

(6)  Native  and  Indigenous  Rights 
Advisory  Panel 

D.  Organization  of  coral  reef  FMP 

E.  Other  issues 

9.  Fishery  Rights  of  Indigenous  People 

A.  Status  of  Marine  Conservation 
Plans 

B.  Status  of  Community  Development 
Program/Demonstration  Projects, 
including  eligibility  criteria 

C.  Pelagic  and  crustacean  limited 
entry  permits  for  Community 
Development  Program 

D.  Access  to  Military  Shore 
Installations 

10.  Pelagic  Fisheries 

A.  1st  quarter  2000  Hawaii  and 
American  Samoa  longline  fishery  report 

B.  Island  Issues 

( 1 )  Status  of  American  Samoa 
framework  measure 

(2)  Domestic  fishery  development — S- 
K  preliminary  results 

C.  Shark  management  (1)  Shark  catch 
and  disposition  in  1st  Quarter  of  2000 
in  the  Hawaii  Longline  fishery 


(2)  Blue  shark  stock  assessment 

(3)  Cultural  study  of  sharks  and  shark 
fishing  in  the  Western  Pacific  (WP) 
Region 

(4)  Pelagic  FMP  amendment  for  shark 
management 

(5)  State  of  Hawaii  legislation  for 
shark  finning 

(6)  State  of  Hawaii  management  of 
shark  fishing 

(7)  Shark  management  in  rest  of  WP 
Region 

(8)  Federal  shark  fin  legislation 

(9)  Blue  Shark  Utilization 

(10)  Research  priorities 

D.  Seabird  management 

(1)  Status  of  FMP  amendment  to 
mitigate  seabird  take 

(2)  Status  of  the  Biological  Opnion  on 
Short-tailed  Albatross  take 

E.  Sea  turtle  management 

(1)  Status  of  litigation 

(2)  Environmental  Assessment 

(3)  Federal  import  embargoes  related 
to  incidental  sea  turtle  catches 

(4)  Turtle  research/Azores  project 
update 

(5)  Observer  program 

F.  International 

(1)  Outcome  of  Multilatteral  High 
Level  Conference  6 

(2)  Tongan  Highly  Migratory  Species 
Fishery  Management 

Plans 

G.  Purse  seining  in  the  Central 
Western  Pacific  and  untethered  Fish 
Aggregation  Device  fishing 

11.  Bottomfish  Fisheries 

A.  1999  Annual  Report/Status  of  the 
fishery 

B.  New  entry  criteria  for  Mau  Zone 

C.  Status  of  Litigation 

D.  Research  Plan 

E.  Public  hearing  on  new  entry 
criteria  for  the  Mau  Zone  bottomfish 
fishery. 

The  Council  intends  to  develop  a 
framework  amendment  to  the  FMP  for 
Bottomfish  and  Seamount  Groundfish 
Fisheries  of  the  Western  Pacific  Region. 
The  amendment  will  establish  criteria 
for  new  entry  into  the  limited  access 
Mau  Zone  bottomfish  fishery'  in  the 
Northwest  Hawaiian  Islands.  In 
developing  the  framework  document, 
the  Council  will  consider  a  range  of 
alternatives  and  impacts  on  Northwest 
Hawaiian  Island  bottomfish  fishery. 
Currently,  there  are  no  Federal 
regulations  that  specify  how  new 
permits  are  to  be  issued  in  the  Mau 
Zone  once  the  number  of  vessels  in  the 
Zone  falls  below  the  target  number, 
which  is  now  established  at  10  permits. 
The  Council  seeks  to  solicit  public 
comment  and  input  on  eligibility 
criteria  including  but  not  limited  to  the 
following:  weighted  point  system  based 


on  past  participation  in  the  main  and 
NWTII,  free  and  limited  transferability  of 
permits,  and  a  lottery  system. 

12.  Crustacean  Fisheries 

A.  Draft  1999  Annual  Report 

B.  2000  NWHI  lobster  fishery /harvest 
guidelines/population  assessment 

C.  Consideration  of  amendment  to 
replace  lobster  assessment  model 

D.  Research  plans 

E.  Possible  additions  to  Crustaceans 
management  imit  species  (e.g., 

deep  water  shrimp,  crabs) 

F.  Status  of  litigation 

(1)  Experimental  Fishing  Permit 

13.  Precious  Corals 

A.  Status  of  framework  amendment 

B.  Sttx;k  monitoring 

C.  Research  plans  (NWHI  DeepWorker 
sub  surveys) 

D.  American  Deepwater  Engineering 
requests 

(1)  Revise  quotas  for  selective  gear 
harvest 

(2)  Expand  beds  based  on  new  data 

14.  Program  Planning 

A.  Sustainable  Fishery  Act 
amendment  revisions 

(1)  Bycatch  (bottomfish.  pelagics) 

(2)  Overfishing  (bottomfish. 
crustaceans,  pelagics) 

(3)  Fishing  communities 

(4)  Plan  Team  recommendations 

B.  Draft  amendments  to  include  CNMI 
and  Pacific  Remote  Island  Areas  (PRIA) 
in  the  bottomfish.  precious  corals  and 
crustaceans  FMPs 

C.  Magnuson-Stevens  Fishery- 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act)  Changes 

D.  Marine  debris  conference/update 

E.  PalmjTa  Atoll 

F.  Report  on  program  planning 
initiatives  G.  Advisory  Panel 
modifications 

H.  Western  Pacific  Fisheries 
Information  Network/Fisheries  Data 
Coordinating  Committee 

I.  Recreational  Fisheries  Data  Task 
Force 

J.  Public  hearing  on  amendments  to 
include  CNMI  and  PRIA  in  the  "^ 

bottomfish,  precious  corals  and 
crustaceans  FMPs 

The  Council  intends  to  develop 
amendments  to  the  Bottomfish  and 
Seamoimt  Groundfish,  Crustaceans,  and 
Precious  Corals  FMPs.  In  developing 
these  amendments,  the  Council  will 
consider  a  range  of  alternatives  and 
impacts  for  management  of  bottomfish. 
crustaceans  and  precious  corals 
fisheries  of  PRIA  and  CNMI.  The  PRIA 
is  defined  as  Kingman  Reef.  lohnston 
Atoll.  Palm>Ta  Atoll,  and  Howland. 
Baker.  Jarvis.  Wake,  and  Midway 
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islands    The  (  ^duiu  il  is  cv.ilu.itmu  tin' 
nt'fd  to  cimcnd  tht-  hottumrish. 
(  rust.ict'.in.s  iind  [jn-cKiiis  (orais  FMl's  tn 
hftter  a(  hicvc  tin'  manaKi'Hifiil 
ohiectivfs  of  th»'sc  FMl's   (  airn-iitiv.  im 
Federal  regulations  are  in  place  to 
manage  the  bottomfish.  crustacean  and 
precious  coral  fishery  resourt  es  m  the 
Exclusive  Kconomic  Zone  (EKZ)  waters 
surrounding  the  C:NMl.  Thtire  are  also 
no  Federal  regulations  in  place  for  the 
bottomfish  and  crustacean  fisheries  m 
FEZ  waters  surrounding  PRIA  The 
amendments  will  be  developed  by 
considering  a  wide  range  of 
management  alternatives  tu  address  data 
short  falls  and  possible  impacts  from  the 
bottomfish,  crustacean,  and  precious 
coral  fisheries  in  PRIA  and  CN'Ml  The 
Council  seeks  public  comment  and 
input  on  a  wide  range  of  management 
alternatives,  including  but  not  limited  to 
the  following:  Prohibit  the  use  of 
destructive  fishing  techniques  including 
the  use  of  explosives,  poisons,  bottom- 
set  gillnets,  bottom  trawls,  and  tangle 
nets,  additions  to  the  managed  species 
list;  Federal  permit  and  data  reporting 
requirements;  limited  access;  observer 
programs;  gear  restrit  tiims;  size  limits, 
catch  quotas;  and  the  designation  of 
essential  fish  habitat 

15   .Administrative  Matters 

.■\   .-Kdministrative  rejiorts 

B   Advisory  botiv  membership 
changes 

(!   Meetings  and  workshops  1)    lOSth 
(Council  Meeting  in  Midway 

It)  Other  Husuiess 

Although  non  emergency  issues  not 
c:nntained  in  this  agenda  may  cimie 
before  the  (iouncil  for  discussion,  those 
issues  may  not  be  the  subject  of  formal 
Council  action  during  this  meeting 
Council  action  will  be  restricted  to  those 
issues  specificallv  listini  in  this 
document  and  any  issue  arising  after 
publication  of  this  document  that 
requires  emergency  action  under  section 
305(c)  of  the  Magnuson-Stevens  .\v\. 
provided  the  public  has  been  notified  of 
the  Council's  intent  to  take  final  action 
to  address  the  emergency. 

Special  Accommodations 

This  meeting  is  physically  ace  essible 
to  people  with  disabilities   Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  tiirected  to 
Kitty  M   Simonds,  H()«-522-8:i2() 
(voice)  or  80B-522-H22fi  (fax),  at  least  5 
days  prior  to  meeting  date. 

.\uthority:  IbOl  ft  •n-q 


ll.fl.Ml    \1,i\   J4    JDOII 
Richard  VV.  Suriii, 

A,  fini,'  l>iri-(  tor.  ( >lfii  r  i '!  Si/sdnna/'/f 

/■/s/lrMi'--  \<i;inin!l  SInnilr  /-Is/lrdrs  >,fn.  II  f 
;i  K  l)n(  ()(►-  1  I4'ri  1-  il.-(i  'i-^b  -00.  H  -i.')  ilinj 
BILLING  COOe  3510- 22-f 

DEPARTMEhfT  OF  COMMERCE 

National  Ocaanic  and  Atmospheric 
Adminiatratlon 

50  CFR  Part  679 

[I.D.  0515000] 
RIN  0648-AM72 

FIsherlas  of  the  Exclusive  Economic 
Zone  Off  Alaska;  Western  Alaska 
Community  Development  Quota 
Program 

agency:  National  Marine  Fisheries 

.Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

(Commerce 

ACTION:  Notice  of  availability;  request 

for  comments 


SUMMARY:  The  North  "Pacific  Fishery 
Management  Council  (Council)  has 
submitted  Amendment  66  to  the  Fishery 
Management  Plan  for  the  Croundfish 
Fishery  of  the  Bering  .Sea  and  Aleutian 
Islands  Area  (FMP)  to  remove  the 
allocation  of  squid  to  the  Western 
Alaska  Community  Development  Quota 
(CIIQ)  Program   The  C:ouncil  has 
recommended  this  amendment  to 
prevent  the  incidental  catch  of  squid  in 
the  pollock  CDQ  fisheries  from 
preventing  the  CDQ  groups  from  fully 
harvesting  the  pollock  (IDQ  allocation 
required  under  the  American  Fisheries 
Act  (AFA) 

DATES:  Comments  on  .Amendment  66 
must  be  submitted  by  [uly  31.  2000 
ADDRESSES:  Comments  may  be  mailed  to 
Sue  Salveson.  .Assistant  Regional 
.Administrator,  Sustainable  Fisheries 
Division,  Alaska  Region,  NMFS.  P.O 
Box  21663.  luneau.  AK  99802.  Attn: 
Lori  (iravel   Hand  delivery  or  courier 
delivery  of  comments  may  be  sent  to  the 
Ftideral  Building,  709  West  9th  Street, 
luneau.  .AK   (Comments  will  not  be 
accepted  if  submitted  via  e-mail  or  the 
Internet. 

Copies  of  Amendment  66  to  the  FMP 
and  of  the  Environmental  .Assessment/ 
Regulatorv  Impact  Review/Initial 
Regulatory  Flexibility  Analysis  prepared 
for  this  action  are  available  from  the 
Council.  605  West  4th  Ave  .  Suite  306. 
.Anchorage.  .AK  99501-2252.  telephone 
907-271-2809;  from  NMFS  at  the  above 
address;  or  by  calling  the  Alaska  Region, 
NMFS,  at  907-586-7228. 


FOR  FURTHER  INFORMATKDN  CONTACT: 

Sally  Bibb.  907-586-7389. 
sallv.bibb@noaa.gov, 

SUPPLEMENTARY  INFORMATK)N:  The 

Magnuson-Stevens  Fishery 
( A)nservation  and  Management  Act 
(Magnuson-Stevens  Act)  requires  that 
each  Regional  Fishery  Management 
(;ouncil  submit  any  FMP  or  FMP 
amendment  it  prepares  to  NMFS  for 
review  and  approval,  disapproval,  or 
partial  approval  The  Magnuson-Stevens 
Act  also  requires  that  NMFS.  upon 
receiving  an  FMP  or  amendment, 
immediately  publish  a  notification  in 
the  Federal  Register  that  the  FMP  or 
amendment  is  available  for  public 
review  and  comment.  Therefore.  NMFS 
solicits  comments  on  the  approval, 
disapproval,  or  partial  approval  of  this 
amendment. 

The  Council  adopted  Amendment  66 
at  its  June  1999  meeting.  If  approved  by 
NMFS.  this  amendment  would  remove 
the  allocation  of  7.5  percent  of  the  squid 
total  allowable  catch  (TAC)  to  the  CDQ 
Program.  Currently,  each  CDQ  group 
must  manage  its  CDQ  fisheries  to  ensure 
that  Us  squid  CDQ  allocation  is  not 
exceeded.  The  pollock  fishery  takes 
squid  as  incidental  catch.  The  potential 
exists  that  if  a  CDQ  group  were  to  catch 
Its  full  squid  allocation,  it  would  be 
precluded  from  continuing  to  fish  for 
pollock.  This  potential  constraint  on  the 
pollock  CDQ  fisheries  existed  when  the 
pollock  CDQ  allocation  was  7  5  percent 
of  the  pollock  T.AC.  The  potential  is 
more  likely  now  that  the  pollock  CDQ 
allocation  has  been  increased  to  10 
percent  of  the  TAC  under  the  AFA.  In 
passing  the  .AFA.  Congress  manifested 
its  intent  that  (^DQ  groups  be  able  to 
harvest  their  full  pollock  allocations. 
Therefore,  the  Council  is  recommending 
removal  of  squid  as  a  CDQ  species 

NMFS  solicits  public  comments  on 
the  amendment  through  July  31.  2000. 
A  proposed  rule  that  would  implement 
the  amendment  mav  be  published  in  the 
Federal  Register  for  public  comment 
following  NMFS's  evaluation  under  the 
Magnuson-Stevens  Act  procedures. 
Public  comments  on  the  proposed  rule 
must  be  received  by  the  end  of  the 
comment  period  on  the  amendment  to 
be  considered  in  the  approval/ 
disapproval  decision  on  the 
amendment.  All  comments  received  by 
the  end  of  the  comment  period  on  the 
amendment,  whether  specifically 
directed  to  the  amendment  or  to  the 
proposed  rule,  will  be  considered  in  the 
approval/disapproval  decision; 
comments  received  after  that  date  will 
not  be  considered  in  the  approval/ 
disapproval  decision  on  the 
amendment.  To  be  considered, 
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comments  must  be  received  by  close  of 
business  on  the  last  day  of  the  comment 
period  specified  in  this  notice  of 
availability;  that  does  not  mean 
postmarked  or  otherwise  transmitted  by 
that  date. 

Uated:  MdV  22.  2000. 
Richard  W.  Surdi, 

Acling  Dirrclor.  Oftirr  of  Siistnintiblf 
FishiTifs.  Xalional  Marine  Fisheries  Sen  ire 
|FR  Doc  .  00-i:i:i70  Filed  .5-26-00;  H:4.S  am] 
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Federal  Revjisler 

Vul.    h3,    N.i     1114 
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This  section  o(  Ihe  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public   Notices  of  hearings  and  investigations 
committee  meetings  agency  decisions  and 
rulings,  delegations  ot  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appeanng  in  this 
section 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Ray's  Valley  Road  Realignment,  Uinta 
National  Forest,  Utah  County,  UT 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 


summary:  The  llinta  National  Forest 
will  prepare  an  environmental  impact 
statement  on  a  proposal  to  reali^^n  the 
existing  Rays  Vallev  Road  (Forest 
Development  Road  #051)   Ray's  Vallev 
Road  IS  an  arterial  road  on  the  Spanish 
Fork  Ranger  District.  Uinta  National 
Forest. 

DATES:  Comments  should  he  received  in 
vvriting  hy  May  14,  21)00, 
ADDRESSES:  Comments  should  be 
mailed  to  Ken  Could.  Ray's  Valley  EIS 
Team  Leader.  Uinta  National  Forest. 
H8\V  lOON.  PO  Box  142H.  Provo.  Utah 
H4(i01  or  sent  hy  e-mail  to 
kgoiild4?Cfs,f('d  us 

SUPPLEMENTARY  INFORMATION:  The  Rays 
Valley  Road  is  a  hiMvily  used  travel 
route  that  connects  with  the  Diamond 
Fork  Road  (Forest  Development  Road 
#029),  and  the  Right  Fork  Hobble  Creek 
Road  (Forest  Development  Road  #0.5H) 
at  Springville  Crossing,  These  arterial 
travel  routes  provide  access  for  the 
Wasatch  Front  to  Spanish  Fork  Canvon. 
and  Utah  State  Highway  ti  via  the 
Diamond  Fork  and  Ray's  Valley  Roads 
They  also  provide  access  to  and  from 
Utah  State  Highway  ti  and  the 
Strawherrv  Reservoir  Recreation 
Complex  via  the  Ray's  Valley  Road 
The  surface  of  the  IDiamond  Fork 
Road  and  most  of  the  Ray's  Vallm'  Road 
are  asphalt  pavement  or  gravel 
However,  a  portion  of  the  Ray's  \'alley 
Road  is  n.irrow.  winding,  .ind  native 
surfaced.  During  inclement  weather 
conditions,  the  road  surface  bec:omes 
extremelv  hazardous  to  travel,  and/or 
impassable. 


Some  of  the  existing  road  lies  direc  tiy 
,id|a(  ent  to  tributaries  of  Diamond  Fork 
Creek   -Approximately  1,H  miles  of  this 
route  are  located  on  soils  subjec:!  to 
severe  slumping  and/or  erosion.  Due  to 
the  proximity  of  the  road  to  the  streams, 
eroding  soil  is  easilv  transported  into 
Diamond  Fork  and  Sixth  Water  Creeks, 
Diamond  Fork  Creek  provides  habitat 
for  Bonneville  Cutthroat  Trout,  a 
s(!nsitive  species.  Operation  and 
maintenance  costs  on  this  section  of 
road  are  high.  Existing  road  conditions 
do  not  meet  Road  Management 
Objectives  for  an  arterial  system  road. 
The  Forest  Service  has  long  planned  to 
realign  this  road  to  address  these 
concerns;  however,  funding  has  never 
been  available. 

The  proposed  action  is  to  construct 
the  Ray's  Valley  Road  on  a  new 
alignment  and  to  obliterate  the  road  on 
its  existing  alignment.  The  purpose  and 
need  of  the  proposed  action  is  to  reduce 
or  eliminate  these  adverse  watershed 
and  fisheries  impacts,  and  to  provide 
safer  driving  conditions,  while 
maintaining  a  key  arterial  component  of 
the  Forest's  travel  system. 

Preliminary  Issues 

Issues  identified  at  this  time  include; 
Health  and  safety;  travel  management; 
soils;  fisheries;  threatened,  endangered, 
and  sensitive  plant  and  animal  species; 
and  roadless  areas. 

Possible  Alternatives 

Three  possible  alternatives  have  been 
identified;  (1)  No  A(;tion— Leave  the 
roail  in  its  current  condition;  (2) 
Reconstruct  (.sing  the  Existing 
Alignment — Reconstnict  on  the  existing 
alignment  and  surface  the  road  with 
crushed  aggregate;  and  (3)  Construct  on 
a  New  Alignment  (Proposed  Action) — 
Reconstruct,  realign,  and  obliterate 
portions  of  the  Rav's  Valley  Road, 

The  No  Action  .Mternative  would 
leave  the  road  in  current  cimdition. 
Maintenance  would  be  limited  to 
actions  required  for  pas.sage  of  high 
( learance  vehicles.  The  road  would 
remain  unsafe  during  periods  of 
precipitation  Arterial  system  road 
standards  for  capacity  and  safety  would 
not  be  addressed  by  this  alternative. 
Road  induced  sediment  in  nearby 
streams  would  remain  at  current  levels. 
or  increase  as  erosion  of  the  roadway 
( ontinues. 

The  Reconstruct  Existing  Alignment 
Alternative  would  reconstruct  the  road 


on  Its  existing  alignment  and  add  a 
(;rushed  aggregate  surface. 
Reconstniction  would  provide  better 
control  of  drainage  from  roadway 
runoff,  provide  safer  and  more 
t:omfortable  vehicle  travel  during 
precipitation,  and  support  a  greater 
range  of  vehicle  types.  Road  induced 
sediment  in  nearby  streams  would 
slightly  decrease  due  to  better  drainage 
and  aggregate  surfacing.  Road 
Management  Objectives  for  an  arterial 
system  road  will  not  be  fully 
accomplished  by  this  alternative  due  to 
the  location. 

The  Proposed  Action  is  the  Construct 
New  Alignment  Alternative.  Under  this 
alternative  a  small  portion  of  the 
existing  Rays  Valley  Road  would  be 
reconstructed  on  its  existing  alignment. 
Other  portions  of  the  Rays  Valley  Road 
would  be  constructed  on  a  new 
alignment  on  more  stable  soils,  and 
away  from  streams  and  riparian  areas. 
This  proposal  would  result  in 
approximately  3.6  miles  of  a  double 
lane  road  with  a  crushed  aggregate 
surface.  The  existing  road  would  be 
abandoned,  closed,  and  rehabilitated. 
Access  to  Forest  Development  Road  715 
from  the  new  alignment  would  be 
maintained  by  reconstructing  a  portion 
of  Forest  Development  Road  387,  This 
would  ensure  continued  access  to  the 
west  portal  of  the  Strawberry  Tunnel. 

Proposed  Scoping  Process 

This  Notice  of  Intent  initiates  the 
scoping  pro{;ess.  As  part  of  the  scoping 
period,  the  Forest  Service  solicits  public 
comment  on  the  nature  and  scope  of  the 
environmental,  social,  and  econe)mic 
issues  related  to  the  proposed  action 
that  should  be  analyzed  in  depth  in  the 
Draft  Envircmmental  Impact  Statement, 
('omments  on  this  proposal  should  be 
sent  to  the  address  shown  earlier  in  this 
notice, 

Public  participation  will  be  solicited 
by  notifying  affected  interests  through 
personal  contacts  and  by  mail.  This 
project  has  been  listed  in  the  Uinta 
National  Forest's  "Schedule  of  Proposed 
Actions  "  (i.e.  NEPA  Quarterly).  News 
releases  will  also  be  utilized  to  give  the 
public  general  notice.  Comments 
concerning  the  Proposed  Action  and  EIS 
should  address  environmental  issues  to 
be  considered,  feasible  alternatives  to 
examine,  possible  mitigation,  and 
information  relevant  to  or  bearing  on  the 
Proposed  Action. 
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The  comment  period  on  the  draft 
environmental  impact  statement  will  be 
45  days  from  the  date  the 
Environmental  Protection  Agency 
publishes  the  notice  of  availability  in 
the  Federal  Register. 

The  Forest  Service  believes  it  is 
important  to  give  reviewers  notice  at 
this  early  stage  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  environmental  impact 
statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC,  435  U.S.  519,  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  environmental  impact 
statement  stage,  but  are  not  raised  until 
after  completion  of  the  final 
environmental  impact  statement,  may 
be  waived  or  dismissed  by  the  courts. 
CityofAngoon  v.  Model,  803  F.2D  1016, 
1022  (9th  Cir.  1986)  and  Wisconsin 
Heritages,  Inc.  v.  Harris,  490  F.  Supp. 
1334.  1338  (E.D.  Wis.  1980).  Because  of 
these  court  rulings,  it  is  very  important 
that  those  interested  in  the  proposed 
action  participate  by  the  close  of  the  45— 
day  comment  period  so  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  be  meaningfully  consider 
them  and  respond  to  them  in  the  final 
environmental  impact  statement. 
To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  environmental 
impact  statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  draft  environmental 


impact  statement  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement.  (Reviewers  may  wish  to 
refer  to  the  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points. 

Tentative  Project  Schedule: 

Begin  Comment  Period — April,  2000; 
Comment  Period  Ends — May  26,  2000; 
Draft  EIS— September  30,  2000;  Final 
EIS— January,  2001;  Record  of 
Decision — March  2001. 

Responsible  Official:  Jack  A. 
Blackwell,  USDA  Forest  Service 
Intermountain  Regional  Supervisor,  324 
25th  Street,  Ogden,  Utah  84401. 

For  Further  Information  Contact:  Ken 
Gould,  (801)  342-5100  or  at  the  address 
listed  previously. 

Dated:  April  6,  2000. 
Peter  W.  Karp, 
Forest  Supervisor. 

[PR  Doc.  00-13394  Filed  5-26-00;  8:45  am] 
HLLMQ  CODE  3410-11-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Willamette  Provincial  Advisory 
Committee  (PAC);  Meeting 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Action  of  meeting. 

SUMMARY:  The  Willamette  Province 
Advisory  Committee  (PAC)  will  meet  on 
Thursday,  June  15,  2000.  The  meeting  is 
scheduled  to  begin  at  9  a.m.,  and  will 
conclude  at  approximately  2  p.m.  The 
meeting  will  be  held  at  the  Salem  Office 
of  the  Bureau  of  Land  Management, 
1717  Fabry  Road  SE.  Salem,  Oregon, 
(503)  375-5646.  The  tentative  agenda 
includes:  (1)  Information  sharing  by 


PAC  members,  (2)  Threatened  and 
Endangered  Species  update — spotted 
owl.  Canada  lynx,  (3)  Public  forum,  (4) 
Presentation  and  discussion  on  FS 
Roadless  area  conservation  DEIS,  (5) 
PAC  discussion  and  advice  on 
rechartering  membership. 

The  Public  Fonun  is  tentatively 
scheduled  to  begin  at  10; 30  a.m.  Time 
allotted  for  individual  presentations 
will  be  limited  to  3—4  minutes  and  the 
total  time  allotted  for  the  Public  Forum 
will  be  40  minutes.  Written  comments 
may  be  submitted  prior  to  the  June  15 
meeting  by  sending  them  to  Designated 
Federal  Official  Neal  Forrester  at  the 
address  given  below. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
more  information  regarding  this 
meeting,  contact  Designated  Federal 
Official  Neal  Forrester;  Willamette 
National  Forest;  211  East  Seventh 
Avenue;  Eugene,  Oregon  97401;  (541) 
465-6924. 

Dated:  May  23,  2000. 
Darrell  L.  Kenops, 

Forest  Supervisor. 

[FR  Doc.  00-13387  Filed  5-26-00;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Economic  Development  Administration 

Petitions  by  Producing  Rrms  for 
Determination  of  Eligibility  To  Apply 
for  Trade  Adjustment  Assistance 

AGENCY:  Economic  Development 
Administration  (EDA),  Commerce. 

ACTION:  To  give  firms  an  opportunity  to 
comment. 

Petitions  have  been  accepted  for  filing 
on  the  dates  indicated  from  the  firms 
listed  below. 


List  of  Petition  Action  by  Trade  Adjustment  Assistance  for  Period  04/15/2000-05/26/2000 


Firm  name 


Bulk-Tainers  Corp  

Nortti  Star  Ice  Equipment  Corp 

Nafta  Textile  Mills.  LLC  

Lapco  Manufacturing.  Inc 

Nomad  USA  

Jorgensen  Forge  

Hillcrest  Knitting  Mills,  Inc.,  


Address 


Date  petition  ac- 
cepted 


20  Erie  Street,  Belmont,  NY  14813 


8151    Occidental   Avenue   S.,   Seattle. 

WA  98108. 
315  Old  River  Road.  Manvllle.  Rl  02838 

98  Glenwood  Street.  Morgan  City,  LA 

70380. 
3209  Washington  Ave.,  Newport  News, 

VA  23607. 
8531  E.  Marginal  Way  S..  Seattle,  WA 

98108. 


908  S.   Evans  Street,   Uvalde.   Texas 
78801. 


18-Apr-2000  .  , 
19-Apr-2000  . 
25-Apr-2000  .. . 
25-Apr-2000  .... 
25-Apr-2000  .... 
26-Apr-2000  .... 

26-Apr-2000  .... 


Product 


l^rge  storage  tanks  made  of  cart»n 

and  stainless  steel. 
Ice  making  machines  and  equipment 

Woven  fabrics  of  natural  and  synthetk: 

materials. 
Cotton  wori«  shirts. 

Baseball  caps. 

Pipe  coliars  and  billets  and  ott>er  forg- 
Ings  for  \he  aerospace,  oil,  aircraft, 
automotive  and  shiptxjiMIng  indus- 
tries. 

Cotton  sweaters. 


34438 


Federal  Register/ Vol.  65,  No.  104 /Tuesday,  May  30,  2000/Notices 


List  of  Petition  Action  by  Trade  Adjustment  Assistance  for  Period  04/15/2000-05/26/2000— Continued 


Firm  name 


Address 


Date  petition  ac- 
cepted 


Bollman  Hat  Company  110  East  Mam  Street,  Adamstown    PA     03-May-2000 

;       19501 
8  I  Industries,  Inc  |  13920  South  Western  Ave  .  Blue  Island,     01-May-2000 

IL  60406 
Gallery  Graphics   Inc   2400    Highway    59    South     Noel.    MO     01-May-2000 

64854 
Thermafiber  L  L  C  i371l     West    Mill    Street,    Wabash     IN     0l-May-2000 

46992 
Walk  Easy  Manutactunng,  Inc  L  &  D  Drive,  Owensville,  MO  65066  04-May-2000 

Bender  Ship  Building  &  Repair  Co  .  Inc        265  S.  Water  Street,  Mobile,  AL  36603       26-May-2000 


Product 


Wood  hats 

Industrial  incinerators  and  ovens 

Wooden  picture  frames. 

Mineral  wood  insulation. 

Shoe  components 
Ship)building  and  repair 


Th«  petitions  wnn;  .submitted 
pursuant  to  Section  251  of  the  Trade  Act 
of  1974  (19  V.S.C.  2341)  CAin.sequently. 
the  United  States  Department  of 
Commerce  has  initiated  separate 
investigations  to  determme  whether 
increased  imports  into  the  United  States 
of  articles  like  or  directly  competitive 
with  those  produced  bv  each  firm 
contributed  importantly  to  total  or 
partial  separation  of  the  firm's  workers, 
or  threat  thereof,  and  to  a  decrease  in 
sales  or  production  of  each  petitioning 
firm. 

Any  party  having  a  substantial 
interest  in  the  proceedings  may  request 
a  public  hearing  on  the  matter.  A 
request  for  a  hearing  must  be  re<:e)ved 
by  Trade  Adjustment  Assistance.  Room 
7315,  Economic  Development 
Administration.  I'.S  [Department  of 
(lommerce.  Washington,  DC  202.<0,  no 
later  than  the  close  of  business  of  the 
tenth  calendar  dav  following  the 
publication  of  this  notice 

rhf  Ciat.ild^  111  FimIit.iI  DdinrslK 
.•\ssisl<iiii  I' iitti(  i,il  prns;iMiii  mimlitT  ,inil  title 
(it  tlic  [irii^r.ini  muier  uhn  li  'hr^c  |pi'iiti(ins 
are  suhmitti'il  IS  1  1    111,  I"r,i,lc  .\ilnislinriii 
As.sisl.im  f 

DdtHii  M,iv  11.  joiio. 
Anthony  |.  Meyer, 
(jtordiniitin ,  rnidi-  ,\i//uvf;;ir;i/  .i/k/ 
Tfchniriil  Assistdth  !• 

jKK  I)<i(     Ut)-1  I  mt.  Ill.-il  '")-U(r-()(l;  HAr,  ,im| 
BILLING  CODE  3510-24-P 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

Defense  Priorities  and  Allocations 
System 

ACTION:  Proposed  collection:  comments 
request. 


summary:  The  Department  of 
Commerc:e.  as  part  of  its  ccmtinuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  gtmeral 
public  and  other  Federal  agencies  to 


take  this  opportunity  to  comment  on 
proposer!  and/or  continuing  information 
collections,  as  required  bv  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U  S.C 
350fi((:)(2)(A)) 

DATES:  Written  comments  must  be 
submitted  on  or  before  July  31,  2000. 
ADDRESSES:  Direct  all  written  comments 
to  Linda  Engelmeier,  Departmental 
Forms  (Clearance  ()fru:er.  Office  of  the 
(ihief  Information  Officer.  Department 
of  Commerce.  Room  tJ066.  14th  and 
Constitution  Avenue,  NW,  Washington. 
DC  20230  (or  via  the  Internet  at 
lengelme@doc.gov). 

FOR  FURTHER  INFORMATK)N  CONTACT: 

Recjuests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  Dawnielle  Battle.  BXA 
IC^B  Liaison.  Office  of  Planning, 
Evaluation  and  Management, 
Department  of  Commerce.  Room  6881. 
14th  and  Constitution  Avenue.  NW, 
Washington,  DC  20230. 
SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

The  record  keeping  requirement  is 
necessary  for  administration  and 
enforcement  of  delegated  authority 
under  the  Defense  Production  Act  of 
1950,  as  amended  (50  CSC   App.  2061. 
ft  Sf'(/  )  and  the  Selective  Service  Act  of 
1948  (50  US.C.  App.  468).  Any  person 
who  receives  a  prioritv  rated  order 
under  the  implementing  Defense 
Priorities  and  Allocations  System 
regulation  (15  CFR  700)  must  retain 
records  for  at  least  3  years. 

II.  Method  of  Collection 

Records  retention. 

III.  Data 

OMB  Xumber:  0694-0053. 

Form  Number:  None. 

Type  of  Review:  Regular  submission. 

Affected  Pu/i/ic  Businesses  and  other 
for-profit  instituticjns,  small  businesses 
or  organizations. 


Estimated  S'umber  of  Respondents: 
700.000. 

Estimated  Time  Per  Response:  1  to 
31.5  minutes. 

Estimated  Total  Annual  Burden 
Hours:  14.477  hours. 

Estimated  Total  Record  Keeping 
Costs.  $10,150, 

Estimated  Total  Annual  Cost:  No 
start-up  costs  or  capital  expenditures. 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessarv'  for  the  proper  performance 
of  the  function  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
c:larity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

(iomments  submitted  in  response  to 
this  notic:e  will  be  summarized  and/or 
intruded  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Ddtf'd   \U\  2  1    :iHH) 
Madeleine  Clavton. 

Xtund^rnifiH  Analyst,  Office  of  thf  Lhicj 
IntorniulKin  Officer. 

\VH  DiK  .  00-1  nH2  Filed  =j-2r.-00,  8  4,'i  rim! 
nujNQ  CODE  3Sio->rr-p 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

License  Exception  TMP:  Special 
Requirements 

ACTION:  Proposed  collection;  comments 
request. 
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SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  July  31,  2000. 
ADDRESSES:  Direct  all  written  comments 
to  Linda  Engelmeier,  Departmental 
Forms  Clearance  Officer,  Office  of  the 
Chief  Information  Officer,  Department 
of  Commerce,  Room  6066,  14th  and 
Constitution  Avenue,  NW.  Washington. 
DC  20230  (or  via  the  Internet  at 
lengelme@doc.gov). 

FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  Dawnielle  Battle,  BXA 
ICB  Liaison,  Office  of  Planning, 
Evaluation  and  Management, 
Department  of  Commerce,  Room  6881, 
14th  and  Constitution  Avenue,  NW, 
Washington.  DC  20230. 
SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

License  Exception  TMP  permits  the 
export  of  controlled  commodities  and 
software  for  temporary  use  abroad  for  a 
12-month  period  under  the  guidelines 
hsted  in  Section  740.9  of  the  EAR.  If 
commodities  shipped  under  License 
Exception  TMP  are  for  news-gathering 
purposes,  the  exporter  must  send  BXA 
a  copy  of  the  packing  list.  Also,  a  TMP 
exporter  must  send  BXA  an  explanatory 
letter  if  commodities  shipped  must  be 
detained  abroad  beyond  the  12-month 
limit.  The  information  is  used  to 
determine  whether  or  not  an  extension 
should  be  granted. 

II.  Method  of  Collection 

The  information  will  be  collected  in 
written  form. 

m.  Data 

OMB  Number:  0694-0029. 

Form  Number:  None. 

Type  o/fleWew.Regular  submission 
for  extension  of  a  currently  approved 
collection. 

Affected  Public:  Individuals, 
businesses  and  other  for-profit 
institutions. 

Estimated  Number  of  Respondents:  3. 

Estimated  Time  Per  Response:  20  to 
30  minutes  per  response. 

Estimated  Total  Annual  Burden 
Hours:  1  hour. 


Estimated  Total  Annual  Cost:  No 
capital  expenditures  are  required. 

rV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  function  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  acciu-acy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  May  23.  2000. 
Madeleine  Clayton, 

Management  Analyst,  Office  of  the  Chief 
Information  Officer. 

[PR  Doc.  00-13383  Filed  5-26-00;  8:45  am] 
BILUNG  CODE  3S10-3»-P 


DEPARTMENT  OF  COMMERCE 
international  Trade  Administration 

[A-580-812] 

Dynamic  Random  Access  Memory 
Semiconductors  ("DRAMs")  of  One 
Megabit  and  Above  From  the  Republic 
of  Korea;  Preliminary  Results  of  Full 
Sunset  Review 

AGENCY:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  preliminary  results  of 
full  siuiset  review:  Dynamic  Random 
Access  Memory  Semiconductors 
("DRAMs")  of  One  Megabit  and  Above 
from  the  Republic  of  Korea. 

SUMMARY:  On  November  2,  1999,  the 
Department  of  Commerce  ("the 
Department")  initiated  a  sunset  review 
of  the  antidumping  duty  order  on 
dynamic  random  access  memory 
semiconductors  ("DRAMs")  of  one 
megabit  and  above  from  the  Republic  of 
Korea  ("Korea")  (64  FR  59160)  pursuant 
to  section  751(c)  of  the  Tariff  Act  of 
1930,  as  amended  ("the  Act").  On  the 
basis  of  a  notice  of  intent  to  participate 
filed  on  behalf  of  domestic  interested 
parties  and  adequate  substantive 
responses  filed  on  behalf  of  the 


domestic  and  respondent  interested 
parties,  the  Department  determined  to 
conduct  a  full  sunset  review.  As  a  result 
of  this  review,  the  Department 
preliminarily  finds  that  revocation  of 
the  antidumping  duty  order  would 
likely  lead  to  continuation  or  recurrence 
of  dumping  at  the  levels  indicated  in  the 
Preliminary  Results  of  Review  section  of 
this  notice. 

EFFECTIVE  DATE:  May  30,  2000. 
FOR  FURTHER  INFORMATION  CONTACT:  Eun 
W.  Cho  or  Carole  Showers,  Office  of 
Policy  for  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW, 
Washington,  DC  20230:  telephone;  (202) 
482-1698  or  (202) 482-3217, 
respectively. 

SUPPLEMENTARY  INFORMATION: 

The  Applicable  Statute 

Unless  otherwise  inc'icated,  all 
citations  to  the  Act  are  references  to  the 
provisions  effective  January  1 ,  1 995 .  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act  ("URAA").  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department  regulations  are  to  19 
CFR  Part  351  (1999).  Guidance  on 
methodological  or  analytical  issues 
relevant  to  the  Department's  conduct  of 
sunset  reviews  is  set  forth  in  the 
Department  Policy  Bulletin  98:3 — 
Policies  Regarding  the  Conduct  of  Five- 
Year  ("Sunset")  Reviews  of 
Antidumping  and  Countervailing  Duty 
Orders;  Policy  Bulletin.  63  FR  18871  ' 
(April  16.  1998)  (Sunset  Policy 
Bulletin). 

Background 

On  November  2,  1999,  the  Department 
initiated  a  simset  review  of  the 
antidumping  duty  order  on  DRAMs  of 
one  megabit  and  above  from  Korea  (64 
FR  59160).  We  invited  parties  to 
comment.  On  the  basis  of  a  notice  of 
intent  to  participate  filed  on  behalf  of 
domestic  interested  parties  and 
adequate  substantive  responses  filed  on 
behalf  of  domestic  and  respondent 
interested  parties,  the  Department 
determined  to  conduct  a  full  sunset 
review.  The  Department  is  conducting 
this  sunset  review  in  accordance  with 
sections  751  and  752  of  the  Act. 

In  accordance  with  section 
751(c)(5)(C)(v)  of  the  Act.  the 
Department  may  treat  a  review  as 
extraordinarily  complicated  if  it  is  a 
review  of  a  transition  order  (i.e.,  an 
order  in  effect  on  January  1,  1995).  This 
review  concerns  a  transition  order 
within  the  meaning  of  section 
751(c)(6)(C)(ii)  of  the  Act.  On  February 
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25.  2000.  the  Department  determined 
that  the  sunset  review  of  the 
antidumping  duty  order  on  DRAMs 
from  Korea  is  extraordinarily 
complicated  and  extended  the  time 
limit  for  completion  of  the  preliminary 
results  of  this  review  until  not  later  than 
May  22.  2000.  in  accordance  with 
section  751(c)(5)(B)  of  the  Act.' 

Scope  of  Review 

The  products  covered  by  this  order 
include  DRAMs  of  one  megabit  and 
above  from  Korea.  Assembled  DRAM.S 
include  all  package  types.  Unassembled 
DRAMs  include  processed  wafers,  uncut 
die,  and  cut  die.  Processed  wafers 
produced  in  Korea,  but  packaged  or 
assembled  into  memory  modules  in  a 
third  country,  are  included  in  the  scope; 
wafers  produced  in  a  third  countr\'  and 
assembled  or  packaged  in  Korea  are  not 
included  in  the  scope  The  scope  of  this 
review  includes  memory  modules.  A 
memory  module  is  a  collection  of 
DRAMs.  the  sole  function  of  which  is 
memory.  Modules  include  single  in-line 
processing  modules  ("SIPs').  single  in- 
line memory  modules  ("SIMMs"),  or 
other  collections  of  DRAMs.  whether 
unmounted  or  mounted  on  a  circuit 
board.  Modules  that  contain  other  parts 
that  are  needed  to  support  the  function 
of  memory  are  covered.  Only  those 
modules  which  contain  additional  items 
which  alter  the  function  of  the  module 
to  something  other  than  memory,  such 
as  video  graphics  adapter  ("VCJA") 
boards  and  cards,  are  not  included  in 
the  scope.  The  scope  of  this  review  also 
includes  video  random  access  mem()r\' 
semiconductors  ("VRAMS  ').  as  well  as 
any  future  packaging  and  assembling  of 
DRAMs,  and  removable  memory 
modules  placed  on  motherboards,  with 
or  without  a  central  processing  unit 
("CPU"),  unless  the  importer  of 
motherboards  certifies  with  the  Customs 
Service  that  neither  if  nor  a  party  related 
to  it  or  under  contract  to  it  will  remove 
the  modules  from  the  motherboards 
after  importation.  The  scope  of  this 
review  does  not  include  DRAMs  or 
memory  modules  that  are  re-imported 
for  repair  or  replacement.  The  DR/\Ms 
and  modules  subject  to  this  review  are 
currently  classifiable  under  subheadings 
8471.50.0085.  8471  91  8085. 
8542.11.0024.  8542.11.802H. 
8542.13.8034.  8471  50.4000, 
8473.30.1000.  8542.11  002B, 
8542.11.8034.  8471  50.8095, 
8473.30.4000,  8.542  11  0034, 
8542.13.8005.  8471  91.0090, 
8473.30.8000.8542  11.8001. 


8542.13.8024,  8471  91.4000. 
8542.11.0001,  8542.11.8024  and 
8542.13.8026  of  the  Harmonized  Tariff 
Schedule  of  the  United  States 
("HTSUS"). 

Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  customs 
purpo.ses,  the  Department's  written 
description  of  the  scope  of  this  order 
remains  dispositive. 

Analysis  of  Conunents  Received 

All  issues  raised  in  substantive 
respon.ses  and  rebuttals  bv  parties  to 
this  sunset  review  are  addressed  in  the 
Issues  and  Decision  Memorandum 
("Decision  Memo")  from  [effrey  A.  May, 
Director,  Office  of  Policy,  Import 
Administration,  to  Troy  H.  Cribb.  Acting 
Assistant  Secretary  for  Import 
Administration,  dated  May  22,  2000. 
which  is  hereby  adopted  by  this  notice. 
The  issues  discussed  in  the  attached 
Decision  Memo  include  the  likelihood 
of  continuation  or  recurrence  of 
dumping  and  the  magnitude  of  the 
margin  likely  to  prevail  were  the  order 
revoked.  Parties  can  find  a  complete 
discussion  of  all  issues  raised  in  this 
review  and  the  corresponding 
recommendations  in  this  public 
memorandum  which  is  on  file  in  B— 099, 
the  C;entral  Records  Unit,  of  the  main 
Commerce  Building. 

In  addition,  a  complete  version  of  the 
Decision  Memo  can  be  accessed  directly 
on  the  Web  at  www.ita.doc.gov/ 
importadmin/records/frn.  The  paper 
copy  and  electronic  version  of  the 
Decision  Memorandum  are  identical  in 
content. 

Preliminary  Results  of  Review 

We  preliminarily  determine  that 
revocation  of  the  antidumping  duty 
order  would  be  likely  to  lead  to 
continuation  or  recurrenc:e  of  dumping 
at  the  following  percentage  weighted- 
average  margins: 


Manufacturer/exporter 

Margin 
(percent) 

Hyundai          

20  88 

All  Others      

455 

'  Stw  Kxtun.sion  iif  Tiiiic  l.itiiil  lor  Pri'Uminar\' 
Results  i)f  Kiill  Kiv.'-Voar  Kwvu'Ws,  (>:)  YK  U)0-»8 
(Februarv  25.  2000). 


Any  interested  party  may  request  a 
hearing  within  30  days  of  publication  of 
this  notice  in  accordance  with  19  CFR 
351.310(c)  Any  hearing,  if  requested, 
will  be  held  on  July  19,  2000   Interested 
parties  mav  submit  case  briefs  no  later 
than  [ulv  11.  2000,  in  accordance  with 
19  CFR  '351.309(c)(l)(i).  Rebuttal  briefs, 
which  must  be  limited  to  issues  raised 
in  the  case  briefs,  mav  be  filed  not  later 
than  luly  17.  2000  The  Department  will 
issue  a  notice  of  final  results  of  this 
sunset  review,  which  will  include  the 
results  of  its  analysis  of  issues  raised  in 


any  such  comments,  no  later  than 
September  29,  2000. 

We  are  issuing  and  publishing  this 
determination  and  notice  in  accordance 
with  sections  section  751(c),  752,  and 
777(i)ofthe  Act. 

Dated  May  22.  2000. 
Troy  H.  Cribb, 

Acting  Assistant  Secretary  for  Import 

Administratiun 

|KR  D()(    0O-U4B2  Filed  5-26-00;  8:45  am) 

BILUNG  CODE  351(M>S-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-823-805] 

Preliminary  Results  of  Full  Sunset 
Review:  Silicomanganese  From 
Ulcraine 

AGENCY:  Import  Administration. 
International  Trade  Administration. 
U.S.  Department  of  Commerce. 
ACTION:  Notice  of  preliminary  results  of 
full  sunset  review:  silicomanganese 
from  Ukraine. 


SUMMARY:  On  November  2.  1999.  the 
Department  of  Commerce  ("the 
Department")  initiated  a  sunset  review 
of  the  suspended  antidumping 
investigation  on  silicomanganese  from 
Ukraine  pursuant  to  section  751(c)  of 
the  Tariff  Act  of  1930.  as  amended  ("the 
Act").  On  the  basis  of  a  notice  of  intent 
to  participate  filed  on  behalf  of  the 
domestic  parties  and  adequate 
substantive  comments  filed  on  behalf  of 
both  domestic  and  respondent 
interested  parties,  the  Department  is 
conducting  3' full  sunset  review.  As  a 
result  of  this  review,  the  Department 
preliminarily  finds  that  termination  of 
the  suspended  antidumping 
investigation  would  be  likely  to  lead  to 
continuation  or  recurrence  of  dumping 
at  the  levels  indicated  in  the 
Preliminary'  Results  of  Review  section  of 
this  notice. 

EFFECTIVE  DATE:  May  30.  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Martha  Douthit.  Office  of  Policy  for 
Import  Administration.  International 
Trade  Administration.  U.S.  Department 
of  Commerce.  14th  St.  &  Constitution 
Ave..  NW.  Washington.  DC.  20230; 
telephone  (202)  482-5050. 
SUPPLEMENTARY  INFORMATION: 

Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Act.  are  references  to  the 
provisions  effective  January  1.  1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
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Agreements  Act  ("URAA").  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department  of  Commerce's  ("the 
Departments")  regulations  are  to  19 
CFR  Part  351  (1999).  Guidance  on 
methodological  or  analytical  issues 
relevant  to  the  Department's  conduct  of 
sunset  reviews  is  set  forth  in  the 
Department's  Policy  Bulletin  98:3 — 
Policies  Regarding  the  Conduct  of  Five- 
year  ("Sunset")  Reviews  of 
Antidumping  and  Countervailing  Dutv 
Orders;  Policy  Bulletin.  63  FR  18871  " 
(April  16.  1998)  ("Sunset  Policy 
Bulletin"). 

Background 

On  November  2,  1999.  the  Department 
initiated  a  sunset  review  of  the 
suspended  antidumping  investigation 
on  silicomanganese  from  Ukraine  (64  FR 
59160),  pursuant  to  section  751(c)  of  the 
Act.  On  November  17,  1999  we  received 
a  Notice  of  Intent  to  Participate  on 
behalf  of  Eramet  Marietta  Inc. 
("Eramet"),  within  the  deadline 
specified  in  19  CFR  351.218(d)(l)(i). 
Eramet  claimed  interested  party  status 
under  section  771(9)(C)  of  the  Act,  as  a 
domestic  producer  of  silicomangcuiese.' 

We  received  a  complete  substantive 
response  to  the  notice  of  initiation  on 
December  2,  1999,  on  behalf  of  Eramet, 
within  the  30-day  deadline  specified  in 
the  Sunset  Regulations  under  19  CFR 
351.218(d)(3)(i).  In  its  substantive 
response,  Eramet  indicated  that  Elkem. 
now  Eramet,  was  the  petitioner  in  the 
original  investigation  and  actively 
participated  in  the  suspended 
antidumping  investigation.  We  received 
a  substantive  response  to  the  notice  of 
initiation  on  December  13,  1999,  on 
behalf  of  Ronly  Holdings  LTD. 
("Ronly"),  Nikopol  Ferroalloys  Plant 
("Nikopol"),  Zaporozhye  Ferroalloys 
Plant  ("Zaporozhye"),  and  the  Ministry 
of  Industrial  Policy  of  the  Government 
of  Ukraine  ("GOU")  (collectively  the 
"respondent  interested  parties"). 2 
Ronly,  Zaporozhye,  and  Nikopol 
claimed  interested  party  statues  within 
the  meaning  of  771(9)(A)  of  the  Act  as 
foreign  manufacturers  and/or  exporters 
of  silicomanganese  from  Ukraine. 


'  Eramet  asserts  that  on  lune  30.  1999.  Elkem 
Metals  Company  ("Elkem").  the  originaJ  petitioner, 
sold  Its  silicomanganese  operations  to  Eramet  SA. 
As  a  result.  Eramet.  a  subsidiary  of  Eramet  SA.  now 
owns  these  operations. 

^  On  December  2,  1999.  the  Department  received 
a  request  for  an  extension  of  the  deadline  for  filing 
a  substantive  response  from  the  respondent 
interested  parties.  On  December  7,  1999.  the 
Department  granted  the  respondent  interested 
parties  an  extension,  and  required  them  to  file  both 
their  substantive  response  and  rebuttal  comments 
by  December  13,  1999.  See  December  7.  1999.  letter 
from  )effrey  A  May,  Director  of  Office  of  Policy,  to 
Kieran  Sharpe.  of  Aitken.  Irvin,  Lewin.  Berlin. 
Vrooman.  &  Cohn.  LLP 


Zaporozhye  and  Nikopol  assert  that  they 
participated  in  the  original  antidumping 
investigation  that  led  to  the  suspension 
agreement.  On  December  20.  1999.  we 
received  rebuttal  comments  from 
Eramet.  3 

In  accordance  with  section 
751(c)(5)(C)(v)  of  the  Act,  the 
Department  may  treat  a  review  as 
extraordinarily  complicated  if  it  is  a 
review  of  a  transition  order  (i.e..  an 
order  in  effect  on  January-  1.  1995).  The 
review  at  issue  concerns  a  transition 
order  within  the  meaning  of  section 
751(c)(6)(C)(ii)  of  the  Act.  Therefore,  the 
Department  determined  that  the  sunset 
review  of  the  suspension  agreement  on 
silicomanganese  from  Ukraine  is 
extraordinarily  complicated  and 
extended  the  time  limit  for  completion 
of  the  preliminary  results  of  this  review 
until  not  later  than  May  22.  2000,  in 
accordance  with  section  751(c)(5)(B)  of 
the  Act. 

Scope 

The  merchandise  covered  by  this 
sunset  review  is  silicomanganese. 
Silicomanganese,  which  is  sometimes 
called  ferrosilicon  manganese,  is  a 
ferroalloy  composed  principally  of 
manganese,  silicon,  and  iron,  and 
normally  containing  much  smaller 
proportions  of  minor  elements,  such  as 
carbon,  phosphorous,  and  sulfur. 
Silicomanganese  generally  contains  by 
weight  not  less  than  four  percent  iron, 
more  than  30  percent  manganese,  more 
than  eight  percent  silicon,  and  not  more 
than  three  percent  phosphorous.  All 
compositions,  forms,  and  sizes  of 
silicomanganese  are  included  within  the 
scope  of  this  review,  including 
silicomanganese  slag,  fines,  and 
briquettes.  Silicomanganese  is  used 
primarily  in  steel  production  as  a  source 
of  both  silicon  and  manganese.  This 
sunset  review  covers  all 
silicomanganese,  regardless  of  its  tariff 
classification.  Most  silicomanganese  is 
currently  classifiable  under  subheading 
7202.30.0000  of  the  Harmonized  Tariff 
Schedule  of  the  United  States 
("HTSUS").  Some  silicomanganese  may 
also  currently  be  classifiable  under 
HTSUS  subheading  7202.99.5040. 
Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
subject  merchandise  remains 
dispositive. 


Analysis  of  Comments  Received 

All  issues  raised  in  this  case  by 
parties  to  this  sunset  review  are 
addressed  in  the  "Issues  and  Decision 
Memorandum  "  ("Decision  Memo") 
from  Jeffrey  A.  May,  Director,  Office  of 
Policy,  Import  Administration,  to  Trov 
H.  Cribb,  Acting  Assistant  Secretar\'  for 
Import  Administration,  dated  May  22. 
2000,  which  is  hereby  adopted  by  this 
notice.  The  issues  discussed  in  the 
Decision  Memo  include  adequacy,  the 
likelihood  of  continuation  or  recurrence 
of  dumping,  and  the  magnitude  of  the 
margin  likely  to  prevail  were  the 
suspension  agreement  terminated. 
Parties  can  find  a  complete  discussion 
of  all  issues  raised  in  this  review  and 
the  corresponding  recommendations  in 
this  public  memorandum,  which  is  on 
file  in  room  B-099  of  the  Commerce 
Building. 

In  addition,  a  complete  version  of  the 
Decision  Memo  can  be  accessed  directly 
on  the  Web  at  www.ita.doc.gov/ 
importadmin/records/frn/.  The  paper 
copy  and  electronic  version  of  the 
Decision  Memo  are  identical  in  content. 

Preliminary  Results  of  Review 

The  Department  preliminarily 
determines  that  if  the  suspended 
antidumping  investigation  is 
terminated,  it  is  likely  that  dumping 
will  continue  or  recur  at  the  levels 
indicated  below: 


Manufacturer/exporter 


Margin 
(percent) 


All  Manufacturers/Producers/ 
Exporters  


163.00 


3  Because  the  respondent  interested  parties  filed 
a  joint  substantive  response  and  rebuttal  comments 
on  December  13.  1999.  supra,  the  Department 
granted  Eramet  an  extended  deadline  for  filing 
rebuttal  comments  until  December  20.  1999. 


An  interested  party  may  request  a 
hearing  within  30  days  of  publication  of 
this  notice  in  accordance  with  19  CFR 
351.310(c).  Any  hearing,  if  requested, 
will  be  held  on  July  17,  2000.  Interested 
parties  may  submit  case  briefs  no  later 
than  July  10,  2000,  in  accordance  with 
19  CFR  351.309(c)(l)(i).  Rebuttal  briefs, 
which  must  be  limited  to  issues  raised 
in  the  case  briefs,  may  be  filed  not  later 
than  July  14,  2000.  The  Department  will 
issue  a  notice  of  final  results  of  this 
sunset  review,  which  will  include  the 
results  of  its  analysis  of  issues  raised  in 
any  such  comments,  no  later  than 
September  27,  2000. 

We  are  issuing  and  publishing  these 
results  and  notice  in  accordance  with 
sections  751(c),  752.  and  777(i)(l)  of  the 
Act. 

Dated:  May  22.  2000. 
Troy  H.  Cribb, 

Acting  Assistant  Secretary  for  Import 

A  dm  inistra  tion. 

(FR  Doc.  00-13463  Filed  5-26-00;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Ocaanic  and  Atmoapharic 
Admlnlatratlon 

[I.0.051800F] 

Availability  of  a  Draft  Envlronmantal 
Aaaaaamant/Flnding  of  No  Significant 
Impact  and  Recaipt  of  an  Application 
for  an  Incldantal  Taka  Permit  (1255). 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration, 

Commerce 

ACTION:  Notice  of  availability. 


summary:  NMFS  has  received  an 
application  for  an  incidental  take  permit 
(Permit)  from  the  Oregon  Department  of 
Fish  and  Wildlife  (ODFW)  and  the 
Washington  Department  of  Fish  and 
Wildlife  (WDFW)  pursuant  to  section 
10(a)(1)(B)  of  the  Endangered  Species 
Act  of  1973.  as  amended  (ESA).  As 
required  by  section  10  (a)(2)(B)  of  the 
ESA,  ODFW  and  WDFW  have  also 
prepared  a  conservation  plan  (Plan) 
designed  to  minimize  and  mitigate  any 
such  take  of  endangered  or  threatened 
species.  The  Permit  application  is  for 
the  incidental  take  of  ESA-listed  adult 
and  juvenile  salmonids  associated  with 
otherwise  lawful  sport  and  commercial 
fisheries  on  non-listed  species  in  the 
lower  and  middle  Columbia  River  and 
its  tributaries  in  the  Pacific  Northwest. 
The  duration  of  the  proposed  Permit 
and  Plan  is  one  year.  The  Permit 
application  includes  the  proposed  Plan 
submitted  by  ODFW  and  WDFW.  NMFS 
also  announces  the  availability  of  a  draft 
Environmental  Assessment  (EA)  for  the 
Permit  application.  NMFS  is  furnishing 
this  notice  in  order  to  allow  other 
agencies  and  the  public  an  opportunity 
to  review  and  comment  on  these 
documents.  All  comments  received  will 
become  part  of  the  public  record  and 
will  be  available  for  review  pursuant  to 
section  10(c)  of  the  ESA 
DATES:  Written  comments  from 
interested  parties  on  the  Permit 
application.  Plan,  and  draft  EA  must  be 
received  at  the  appropriate  address  or 
fax  number  no  later  than  5:00pm  Pacific 
standard  time  on  [une  29,  2000. 

ADDRESSES:  Written  comments  on  the 
application.  Plan,  or  draft  EA  should  be 
sent  to  Enrique  Patino,  Sustainable 
Fisheries  Division,  F/NWR2,  7600  Sand 
point  Way  NE,  Seattle,  WA,  98115- 
0070.  Comments  may  also  be  sent  via 
fax  to  206-526-6736.  Comments  will 
not  be  accepted  if  submitted  via  e-mail 
or  the  internet.  Requests  for  copies  of 
the  Permit  application.  Plan,  and  draft 
EA  should  be  directed  to  the 


Sustainable  Fisheries  Division  (SFD),  F/ 
NWR2,  7600  Sand  point  Way  NE, 
Seattle,  WA,  98115-0070.  Comments 
received  will  also  be  available  for  public 
inspection,  by  appointment,  during 
normal  business  hours  by  calling  206- 
526-4655. 

FOR  FURTHER  INFORMATION  CONTACT: 
Enrique  Patino,  Seattle,  WA  (ph;  206- 
526-4655,  fax:  206-526-6736,  e-mail: 
Enrique.Patino@noaa.gov). 

SUPPLEMENTARY  INFORMATION:  Section  9 
of  the  ESA  and  Federal  regulations 
prohibit  the  "taking"  of  a  species  listed 
as  endangered  or  threatened.  The  term 
"take"  is  defined  under  the  ESA  to 
mean  harass,  harm,  pursue,  hunt,  shoot, 
wound,  kill,  trap,  captvire,  or  collect,  or 
to  attempt  to  engage  in  any  such 
conduct.  NMFS  may  issue  permits, 
under  limited  circumstances,  to  take 
listed  species  incidental  to,  and  not  the 
purpose  of,  otherwise  lawful  activities. 
NMFS  regulations  governing  permits  for 
threatened  and  endangered  species  are 
promulgated  at  50  CFR  222.307 

Species  Covered  in  This  Notice 

The  following  species  and 
evolutionarily  significant  units  (ESU's) 
are  included  in  the  Plan  and  Permit 
application: 

Fish 

Chinook  salmon  [Oncorhynchus 
tshawytscha):  threatened  Snake  River 
(SnR)  fall,  threatened  lower  Columbia 
River  (LCR). 

Steelhead  (O  mykiss):  threatened 
SnR,  endangered  naturally  produced 
and  artificially  propagated  UCR, 
threatened  middle  Columbia  River 
(MCR),  threatened  LCR,  threatened 
Upper  Willamette  River  (UWR). 

Chum  Salmon  (Oncorhynchus  keta): 
threatened  Columbia  River  (CR). 

To  date,  protective  regulations  for 
threatened  LCR  chinook  salmon, 
threatened  SnR.  MCR,  LCR,  and  UWR 
steelhead,  and  threatened  CR  chum 
salmon  under  section  4(d)  of  the  ESA 
have  not  been  promulgated  by  NMFS. 
This  notice  of  receipt  of  an  application 
requesting  takes  of  these  species  is 
issued  as  a  precaution  in  the  event  that 
NMFS  issues  protective  regulations  that 
prohibit  takes  of  threatened  LCR 
chinook  salmon,  and/or  threatened  SnR, 
MCR.  LCR  and/or  UWR  steelhead.  The 
initiation  of  a  30-day  public  comment 
period  on  the  application,  including  its 
proposed  takes  of  threatened  LCR 
chinook  salmon,  and  threatened  SnR, 
MCR,  and  LCR  steelhead  does  not 
presuppose  the  contents  of  the  eventual 
protective  regulations. 

Background 

Fall  season  fisheries  in  the  Columbia 
River  have  been  managed  since  1996 


under  provisions  of  the  1996-1998 
Management  Agreement  for  Upper 
Columbia  River  Spring  Chinook, 
Summer  Chinook  and  Sockeye.  The 
Management  Agreement  modified 
provisions  of  the  CRFMP  to  include 
additional  provisions  for  listed  species. 
The  CRFMP  and  thus  the  associated 
Management  Agreement  expired  by 
their  own  terms  on  December  31,  1998, 
but  were  extended  by  agreement  of  the 
parties  and  court  order  through  July  31, 
1999.  Since  NMFS  was  a  signatory  party 
to  the  CRFMP,  and  approval  of  the 
CRFMP  was  a  federal  action  subject  to 
section  7  consultation,  incidental  take 
associated  with  the  ODFW  and  WDFW 
fisheries  was  authorized  in  biological 
opinions  issued  on  the  CRFMP.  NMFS 
has  advised  the  states  that,  with  the 
expiration  of  the  CRFMP.  and  absent 
any  subsequent  agreement  among  the 
parties  to  US  v.  Oregon,  there  is  no 
longer  a  federal  action  that  provides  a 
nexus  for  section  7  consultation. 
Because  the  immediate  prospects  for 
reaching  an  agreement  remain 
uncertain,  ODFW  and  WDFW  have 
applied  for  a  one-year  ESA  section 
10(a)(1)(B)  permit  for  incidental  takes  of 
ESA-listed  adult  and  juvenile  salmonids 
associated  with  sport  and  commercial 
fisheries  during  the  fall  season  2000  on 
non-listed  species  in  the  lower  and 
middle  Columbia  River  and  its 
tributaries  in  the  Pacific  Northwest. 

Conservation  Plan 

The  Conservation  Plan  prepared  by 
ODFW  and  WDFW  describes  measures 
designed  to  monitor,  minimize,  and 
mitigate  the  incidental  takes  of  ESA- 
listed  anadromous  salmonids  associated 
with  some  or  all  of  the  following 
fisheries  which  are  expected  to  occur 
during  the  fall  season  2000  with 
approximate  dates  as  specified: 

Mainstem  Commercial  Salmon/ 
Sturgeon  Fisheries:  mid-August  through 
mid-September. 

Fall  Commercial  Fishery — Select 
Areas:  August  through  October. 

Smelt  Commercial  Fishery /Test 
Fishery:  December  1  through  March  31. 

Commercial  anchovy  and  herring  bait 
fishery:  open  year  round. 

Mainstem  Salmon/Steelhead 
Recreational  Fishery:  August  1  through 
December  31. 

Warmwater  Recreational  Fishery': 
open  year  round. 

Columbia  River  Tributary 
Recreational  Salmon  and  Steelhead 
Fisheries:  August  through  December. 

Select  Area  Recreational  fisheries: 
open  under  permanent  regulations  for 
the  entire  year. 

Sturgeon  Recreational  Fishery:  open 
year-round 


Federal  Register /Vol.  65,  No,  104 /Tuesday,  May  30,  2000 /Notices 


34443 


Steelhead  Recreational  Fishery — 
Ringold:  August  1  through  December  31. 

Sturgeon  tagging  stock  assessment: 
May  through  July. 

Fall  Selective  Gear  Test  Fishery: 
September  through  October. 

Wanapum  Tribe  Subsistence  Fishery  : 
September. 

ESA-listed  fish  incidental  mortalities 
associated  with  the  ODFW  and  WDFW 
fishery  programs  are  requested  at  levels 
specified  in  the  Permit  application. 
ODFW/WDFW  are  proposing  to  limit 
state  in-river  fisheries  such  diat  the 
incidental  impacts  on  ESA-listed 
salmonids  will  be  minimized.  Eight 
alternatives  for  the  ODFW  and  WDFW 
fisheries  were  provided  in  the  Plan, 
including:  (1)  Historic  baseline;  (2)  1988 
Columbia  River  Fish  Management  Plan; 

(3)  1996-1998  Management  Agreement; 

(4)  1999  Management  Agreement;  (5) 
1996-1999  actual  impact  rates;  (6) 
equitable  non-Indian  and  treaty  Indian 
chinook  allocation;  (7)  reasonable  non- 
Indian  fishery  opportunity  (selected 
alternative);  and  (8)  No  action. 

Environmental  Assessment/Finding  of 
No  Significant  Impact 

The  EA  package  includes  a  draft  EA 
and  a  draft  Finding  of  No  Significant 
Impact  (FONSI)  which  concludes  that 
issuing  the  incidental  take  permit  is  not 
a  major  Federal  action  significantly 
affecting  the  quality  of  the  himian 
environment,  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (NEPA)  of 
1969,  as  amended.  Three  Federal  action 
alternatives  have  been  analyzed  in  the 
EA,  including:  (1)  the  no  action 
alternative;  (2)  issue  a  pramit  without 
conditions;  and  (3)  issue  a  p>ermit  writh 
conditions. 

This  notice  is  provided  pursuant  to 
section  10(c)  erf  the  ESA  and  the  NEPA 
regulations  (40  CFR  1506.6).  NMFS  will 
evaluate  the  application,  associated 
documents,  and  comments  submitted 
thereon  to  determine  whether  the 
application  meets  the  requirements  of 
the  NEPA  regulations  and  section  10(a) 
of  the  ESA.  If  it  is  determined  that  the 
requirements  are  met,  a  permit  will  be 
issued  for  incidental  takes  of  ESA-listed 
anadromous  salmonids  under  the 
jiuisdiction  of  NMFS.  The  final  NEPA 
and  permit  determinations  will  not  be 
completed  until  after  the  end  of  the  30- 
day  comment  period  and  will  fully 
consider  all  public  conunents  received 
during  the  comment  period.  NMFS  will 
publish  a  record  of  its  final  action  in  the 
Federal  Register. 


Dated:  May  24,  2000. 
Wanda  L.  Cain, 

Chief,  Endangered  Species  Division,  Office 
of  Protected  Resources,  National  Marine 
Fisheries  Service. 

[FR  Doc.  00-13431  Filed  5-26-00;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoapheric 
Administration 

[DockM  No.  000204026-0136-02;  I.D. 
121799A] 

RIN  0648-AN48 

Tautog;  interstate  Fishery  Management 
Plans;  Cancellation  of  Moratorium 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  determination  of 
compliance;  cancellation  of  moratorium. 

SUMMARY:  The  Secretary  of  Commerce 
(Secretary)  announces  the  cancellation 
of  the  Federal  moratoriiun  on  fishing  for 
tautog  in  the  coastal  waters  of  the  State 
of  Rhode  Island  that  would  have  been 
implemented  on  Jime  15,  2000.  The 
Secretary  has  canceled  the  moratoriiun 
as  required  by  the  Adantic  Coastal 
Fisheries  Cooperative  Management  Act 
(Act),  based  on  his  determination  that 
the  State  of  Rhode  Island  is  now  in 
compliance  with  the  Atlantic  States 
Marine  Fisheries  Commission's 
(Commission)  Interstate  Fishery 
Management  Plan  (ISFMP)  for  tautog, 
after  the  Commission  had  notified  the 
Secretary  that  it  was  withdrawing  its 
determination  of  noncompliance. 
DATES:  Effective  May  30,  2000. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Richard  H.  Schaefer,  Chief.  Staff  Office 
for  Intergovernmental  and  Recreational 
Fisheries,  NMFS,  301-427-2014. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  February  15,  2000,  NMFS 
published  a  dociunent  in  the  Federal 
Register  (FR)  (65  FR  7508)  announcing 
the  Secretary's  determination  that  the 
State  of  Rhode  Island  was  not  in 
compliance  with  the  Commission's 
ISFMP  for  tautog  for  not  implementing 
and  enforcing  the  recreational  bag  limit 
contained  in  the  ISFMP  for  tautog.  In 
the  docimient  a  moratorium  was 
declared  on  fishing  for  tautog  in  Rhode 
Island  state  waters  that  woiild  be  made 
effective  on  June  15,  2000,  if  Rhode 
Island  was  not  in  compliance  by  June  1, 
2000.  Details  were  provided  in  the 


February  15,  2000,  FR  document  and  are 
not  repeated  here. 

The  Act  specifies  that,  if,  after  a 
moratorium  is  declared  with  respect  to 
a  State,  the  Secretary  is  notified  by  the 
Commission  that  it  is  withdrawing  the 
determination  of  noncompliance,  the 
Secretary  shall  immediately  determine 
whether  the  State  is  in  compliance  with 
the  applicable  plan.  If  the  State  is 
determined  to  be  in  compliance,  the 
moratorium  shall  be  terminated. 

Activities  Pursuant  to  the  Act 

On  April  28,  2000,  the  Secretary 
received  a  letter  from  the  Commission 
prepared  pursuant  to  the  Act.  The 
Commission's  letter  stated  that  the  State 
of  Rhode  Island  had  taken  corrective 
action  to  comply  with  the  Commission's 
ISFMP  for  tautog,  and.  therefore,  the 
Commission  was  withdravring  its 
determination  of  noncompliance. 

Cancellation  of  the  Moratorium 

Based  on  the  Commission's  April  28, 
2000,  letter,  information  received  from 
the  State  of  Rhode  Island,  and  the 
Secretary's  review  of  Rhode  Island's 
revised  regulations,  which  adopted  a 
recreational  bag  limit  of  3  tautog  from 
May  1 — October  14  annually,  and  10 
tautog  from  October  15 — December  31 
annually  vdth  a  size  limit  of  16  inches 
total  length,  the  Secretary  concurs  with 
the  Commission's  determination  that 
Rhode  Island  is  now  in  compliance  with 
the  Commission's  ISFMP  for  tautog. 
This  combination  of  measiues  is  listed 
in  Table  14  of  the  ISFMP  for  tautog  as 
an  acceptable  means  of  achieving  the 
required  recreational  harvest  reduction. 
This  combination  achieves  a  57-percent 
reduction  whereas  the  ISFMP  requires  a 
55-percent  reduction.  Therefore,  the 
moratoriiun  on  fishing  for  these  species 
in  Rhode  Island  waters  is  canceled. 

Dated:  May  22,  2000. 
Penelope  D.  Dalton, 
Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 
[FR  Doc.  00-13373  Filed  5-2e-00;  8:45  am) 
BOJJNG  CODE  3S10-42-F 
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ACTION:  Notice  of  public  meetings. 


SUMMARY:  NOAA  makes  use  of  a  public 
Interagency  ('.ommitte«!  to  assist  in 
preparing  for  meetings  of  the 
international  Whaling  Commi.ssion 
(IVVC).  This  notice  defines  guidelines  for 
participating  on  the  Ojmmittee  and 
provides  a  tentative  schedule  of 
meetings  and  of  important  dates. 
DATES:  The  |une  5.  2000.  Interagency 
Meeting  will  be  held  at  2  p.m.  See 
SUPPLEMENTARY  INFORMATION  for 
tentative  2000  meeting  schedules 
ADDRESSES:  The  June  5,  2000,  meeting 
will  be  held  in  room  B841-A,  Herbert  C;. 
Hoover  Building,  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW..  Washington,  DC  20230 
FOR  FURTHER  INFORMATION  CONTACT: 
Cathy  Campbell.  (202)  482-2652. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  June  5.  2000,  Interagency 
Committee  meeting  is  to  review  recent 
events  relating  to  the  IWC  and  to  review 
U.S.  positions  for  the  2000  IWC  annual 
meeting. 

The  Secretary  of  Commerce  is  charged 
with  the  responsibility  of  discharging 
the  (obligations  of  the  United  States 
under  the  International  Convention  for 
the  Regulation  of  Whaling.  1946.  This 
authority  has  been  delegated  to  the 
Under  Secretary  for  Oceans  and 
Atmosphere.  The  U.S.  Commissioner  to 
the  IWC  has  primary  responsibility  for 
the  preparation  and  negotiation  of  U.S. 
positions  on  international  issues 
c(mc:erning  whaling  and  for  all  matters 
involving  the  IWC.  He  is  staffed  by  the 
Department  of  ("ommerce  and  assisted 
by  the  Department  of  State,  the 
Department  of  the  Interior,  the  Marine 
Mammal  ("ommission.  and  by  other 
interested  agencies. 

Each  y;;ar,  NOAA  c:onducts  meetings 
and  other  activities  to  prepare  for  the 
annual  meeting  of  the  IWC.  The  major 
purpose  of  the  preparatory  meetings  is 
to  provide  input  in  the  development  of 
policy  by  individuals  and  non- 
governmental organizations  interested 
in  whale  conservation.  NOAA  believes 
that  this  participation  is  important  for 
the  effective  development  and 
implementation  of  U.S.  policv 
i:onc:erning  whaling.  Any  ptTson  with 
an  identifiable  interest  in  U.S.  whale 
conservation  policy  mav  participate  in 
the  meetings,  but  NOAA  reserves  the 
authority  to  inquire  about  the  interest  of 
any  person  who  appears  at  a  meeting 
and  to  determine  the  appropriateness  of 
that  person's  particijiation.  Foreign 
nationals  and  persons  who  represent 
foreign  governments  mav  not  atti^nd. 
These  stringent  mtmsures  are  necessary 
to  promote  the  candid  exchange  of 


information  and  to  establish  the 
necessary  basis  for  the  relatively  open 
process  of  preparing  for  IWC  meetings 
that  characterizes  current  practices. 

Tentative  Meeting  Scliedule 

The  tentative  schedule  of  additional 
meetings  and  deadlines,  including  those 
of  the  IWC,  during  2000  follows. 

June  5,  2000  (Rm  B841-A.  Herbert  C. 
Hoover  Building,  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue,  NW.  Washington.  DC  j: 
Interagency  Committee  meeting  to 
review  recent  events  relating  to  the  IWC 
and  to  review  U.S.  positions  for  the 
2000  IWC  annual  meeting. 

June  12-13,  2000  (Adelaide, 
Australiaj:  IWC  Scientific  Committee 
Working  Groups  and  Sub-committees 

fune  14-26.  2000  (Adelaide. 
Australial:  IWC;  Scientific  Committee. 

lune  28— July  1 .  2000  (Adelaide. 
Australial:  IWC  Commission 
Committees,  Sub-committees  and 
Working  Groups. 

lulv  3-6,  2000  (Adelaide.  Australia): 
IWC;  52nd  Annual  Meeting. 

Special  Accommodations 

Department  of  Commerce  meetings 
are  physically  accessible  to  people  with 
disabilities.  Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Cathy  Campbell 
(see  FOR  FURTHER  INFORMATION  CONTACT) 
at  least  5  days  prior  to  the  meeting  date. 

l)Ht('(i:  Mav  2:i.  2000. 
.\ii  leffers, 

Di'putv  Dm  (tor.  <  itUt  >•  ut  Pruti'ctcd 
Rrsoiin  rs.  \ational  Mannf  Fishrnes  Service 
IKK  l)o(    (K)-1:h:C  Kilfd  y<-2h-O0:  8:45  ami 
BILLING  CODE  3510-22-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[ID.  051900C] 

Mid-Atlantic  Fishery  Management 
Council;  Meeting 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meeting. 


SUMMARY:  The  Mid-Atlantic  Fishery 

Management  Council's  Summer 

Fltninder  Working  Group  will  hold  a 

public  meeting. 

DATES:  The  meeting  will  be  held  on 

Tuesday,  lune  13,  2000,  from  10  a.m. 

until  5  p.m. 

ADDRESSES:  This  meeting  will  be  held  at 

the  Sheraton  BWI  Airport.  7032  Elm 


Road,  Baltimore,  MD:  telephone:  410- 
691-9827. 

Council  address:  Mid-Atlantic  Fishery 
Management  C^ouncil,  Room  2115,  300 
S.  New  Street,  Dover.  DE  19904. 
FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  T.  Furlong,  Executive  Director. 
Mid-Atlantic  Fishery  Management 
Council;  telephone:  302-674-2331.  ext. 
19. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  this  meeting  is  to  consider 
future  management  measures  and 
possible  actions  for  the  summer 
flounder  fishery. 

Although  non-emergency  issues  not 
contained  in  this  agenda  may  come 
before  this  group  for  discussion,  those 
issues  may  not  be  the  subject  of  formal 
action  during  this  meeting.  Action  will 
be  restricted  to  those  issues  specifically 
listed  in  this  notice  and  any  issues 
arising  after  publication  of  this  notice 
that  require  emergency  action  under 
section  305(c)  of  the  Magnuson-Sfevens 
Fishery  Conservation  and  Management 
Act,  provided  the  public  has  been 
notified  of  the  Council's  intent  to  take 
final  action  to  address  the  emergency. 

Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
loanna  Davis  at  the  Council  Office  (see 
ADDRESSES)  at  least  5  days  prior  to  the 
meeting  date. 

Udlcd   May  22,  2000 
Richard  W.  Surdi. 

.■\i  ting  Din-i  tor.  Officr  of  Sustdincihlr 
f'lshiTii's.  S'ntional  .\1(innt'  Fishcrit's  Scrxicf. 
|KR  Dnc    00-1:j.-172  Filed  5-26-00:  8:45  am| 
BILLING  CODE  3510-22-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  051800A] 

Endangered  Species;  Permits 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACnON:  Issuance  of  permit  1235. 

SUMMARY:  Notice  is  hereby  given  that 
NMFS  has  issued  a  permit  to  the  City  of 
Seattle  (City)  that  authorizes  incidental 
take  of  Endangered  Species  Act-listed 
anadromous  fish,  subject  to  certain 
c;onditions  set  forth  therein. 
ADDRESSES:  The  applications  and 
related  documents  are  available  for 
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review  in  the  following  office,  by 
appointment: 

Washington  State  Habitat  Branch,  510 
Desmond  Drive  SE.  Suite  103,  Lacey. 
WA  98503 

FOR  FURTHER  INFORMATION  CONTACT: 

Steve  Landino  (360-753-9530) 

SUPPLEMENTARY  INFORMATION:  The 

permit  and  permit  amendment  were 
issued  under  the  authority  of  section 
10(a)(1)(B)  of  the  Endangered  Species 
Act  of  1973  (ESA)  (16  U.S.C.  1531-1543) 
and  the  NMFS  regulations  governing 
ESA-listed  fish  and  wildlife  permits  (50 
CFR  parts  222-227). 

The  City's  covered  activities  include 
watershed  management  and  related 
operations  as  described  in  the  Cedar 
River  Watershed  Habitat  Conservation 
Plan  (HCP)  and  associated  Draft 
Environmental  Assessment  (EA),  Final 
EA  and  Finding  of  No  Significant 
Impact  (FONSI).  The  FONSI  was  signed 
on  April  19,  2000. 

Notice  was  published  on  December 
11.  1998,  and  January  5.  1999(63  FR 
68469.  and  64  FR  480)  that  an 
application  had  been  filed  by  the  City 
for  an  incidental  take  permit.  Permit 
1235  was  issued  to  the  City  on  April  21, 
2000.  Permit  1235  authorizes  the  City 
incidental  take  of  threatened  Puget 
Sound  (PS)  chinook  [Oncorhynchus 
tshawytscha).  As  well,  other 
anadromous  fish  that  are  not  now  ESA- 
listed  are  covered  species  and  would  be 
included  on  the  permit  at  time  of  listing. 
Permit  1235  expires  on  December  31. 
2050. 

Issuance  of  the  permit  was  based  on 
a  finding  that  the  City  had  met  the 
permit  issuance  criteria  of  50  CFR 
222.22(c).  The  permit  will  take  effect  for 
listed  covered  species  on  the  effective 
date  of  a  rule  under  Section  4(d)  of  the 
ESA  prohibiting  take  of  the  species.  For 
unlisted  covered  species,  the  permit 
will  take  effect  upon  the  listing  of  a 
species  as  endemgered,  and  for  a  species 
listed  as  threatened,  on  the  effective 
date  of  a  rule  under  Section  4(d)  of  the 
ESA  prohibiting  take  of  the  species. 

Dated:  May  24,  2000. 

Wanda  L.  Cain, 

Chief.  Endangered  Species  Division,  Office 
of  Protected  Resources.  Natiortal  Marine 
Fisheries  Senice. 

[FR  Doc.  00-13430  Filed  5-26-00;  8:45  am) 

BILUNG  CODE  3S10-22-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  ar>d  Atmospheric 
Administration 

[I.D.051800E] 

Endangered  Species;  Permits 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 

ACTION:  Receipt  of  applications  for 
scientific  research  permit  (1253). 

SUMMARY:  Notice  is  hereby  given  of  the 
following  actions  regarding  permits  for 
takes  of  endangered  and  threatened 
species  for  the  purposes  of  scientific 
research: 

NMFS  has  received  a  scientific 
research  permit  application  from  Mr. 
Carlos  E.  Diez,  of  Puerto  Rico 
Department  of  Natural  and 
Environmental  Resources  (PRDNR) 
(1253). 

DATES:  Comments  or  requests  for  a 
public  hearing  on  any  of  the  new 
applications  or  modification  requests 
must  be  received  at  the  appropriate 
address  or  fax  number  no  later  than  5:00 
pm  eastern  daylight  time  on  June  29. 
2000. 

ADDRESSES:  Written  comments  on  any  of 
the  new  applications  or  modification 
requests  should  be  sent  to  the 
appropriate  office  as  indicated  below. 
Comments  may  also  be  sent  via  fax  to 
the  number  indicated  for  the  application 
or  modification  request.  Comments  will 
not  be  accepted  if  submitted  via  e-mail 
or  the  internet.  The  applications  and 
related  documents  are  available  for 
review  in  the  indicated  office,  by 
appointment: 

For  application  1253,  Endangered 
Species  Division,  Office  of  Protected 
Resources,  NMFS,  1315  East-West 
Highway,  Silver  Spring,  MD,  20910  (ph: 
301-713-1401,  fax:  301-713-0376). 
FOR  FURTHER  INFORMATION  CONTACT:  For 
permit  1253:  Terri  Jordan,  Silver  Spring, 
MD  (ph:  301-713-1401,  fax:  301-713- 
0376,  e-mail:  Terri.Jordan@noaa.gov). 
SUPPLEMENTARY  INFORMATION: 

Authority 

Issuance  of  permits  and  permit 
modifications,  as  required  by  the 
Endangered  Species  Act  of  1973  (16 
U.S.C.  1531-1543)  (ESA),  is  based  on  a 
finding  that  such  permits/modifications: 
(1)  Are  applied  for  in  good  faith;  (2) 
would  not  operate  to  the  disadvantage 
of  the  listed  species  which  are  the 
subject  of  the  permits;  and  (3)  are 
consistent  with  the  purposes  and 
policies  set  forth  in  section  2  of  the 


ESA.  Authority  to  take  listed  species  is 
subject  to  conditions  set  forth  in  the 
permits.  Permits  and  modifications  are 
issued  in  accordance  with  and  are 
subject  to  the  ESA  and  NMFS 
regulations  governing  listed  fish  and 
wildlife  permits  (50  CFR  parts  222-226). 

Those  individuals  requesting  a 
hearing  on  an  application  listed  in  this 
notice  should  set  out  the  specific 
reasons  why  a  hearing  on  that 
application  would  be  appropriate  (see 
ADDRESSES).  The  holding  of  such 
hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries, 
NOAA.  All  statements  and  opinions 
contained  in  the  permit  action 
summaries  are  those  of  the  applicant 
and  do  not  necessarily  reflect  the  views 
of  NMFS. 


Species  Covered  in  this  Notice 

The  following  species  are  covered  in 
this  notice:  endangered  Green  turtle 
[Chelonia  mydas).  endangered 
Hawksbill  turtle  {Eretmochelys 
imbricata). 

New  Applications  Received 

Application  1253:  The  purpose  of  the 
research  is  to  prodive  information  on 
the  ecology  and  population  dynamics  of 
the  hawksbill  and  green  turtles  that 
inhabit  the  waters  surrounding  Puerto 
Rico  and  its  adjacent  islands  (Mona. 
Monito,  Desecheo,  Caja-de-Muertos. 
Viques  and  Culebra).  This  research  will 
improve  the  effectiveness  of 
management  efforts  by  addressing 
priorities  set  forth  in  the  recovery  plans 
for  both  species:  (1)  identification  of 
important  marine  habitats;  (2) 
determination  of  adult  and  juvenile 
distribution  and  abundance;  (3) 
determination  of  sex  ratios  in  the 
juvenile  population;  (4)  evaluation  of 
the  extent  of  ingestion  of  persistent 
marine  debris;  (5)  determination  of 
growth  rates  and  age  at  sexual  maturity, 
and  (6)  quantification  of  threats  to 
adults  and  juveniles  on  foraging 
grounds. 

Dated:  May  23.  2000. 
Wanda  L.  Cain, 

Chief.  Endangered  Species  Division.  Office 
of  Protected  Resources,  National  Marine 
Fisheries  Service. 

[FR  Doc.  00-13433  Filed  5-26-00;  8:45  am) 
BILUNG  CODE  3S10-22-F 
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CONSUMER  PRODUCT  SAFETY 
COMMISSION 

Notice  of  Meeting  of  Chronic  Hazard 
Advisory  Panel  on  Dllsononyl 
Phttialate  (DINP)  and  Opportunity  for 
Public  Comment 

agency:  Consumer  Product  Safety 

Commission. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  (Commission  announces 
the  set:ond  meeting  of  the  Chronic: 
Hazard  Advisor\'  Pane!  (CHAP)  on 
diisononyl  phthalate  (DINP).  The 
(Commission  appointeil  this  ("HAP  to 
advise  the  Commission  on  any  chronic 
hazards  of  cancer,  birth  defet;ts,  and 
gene  mutations  associated  with 
children's  produtits  containing  DINP 
The  public  may  submit  written  or  oral 
comments  on  the  issues  to  be 
considered  bv  the  CHAP 
DATES:  Th(?  opportunity  for  the 
presentation  of  oral  conuntuits  will  be 
on  lune  20  from  10  a.m.  to  5  p.m.  Th»! 
remainder  of  the  meeting  will  he  held 
from  H.M)  ,1  m   to  .'i  p  ni   nn  June  21  and 
from  8:.t0  a  in   to  4  p  iii   on  June  22. 
2000 

Requests  to  present  or.il  comments, 
and  a  written  copy  of  the  text  of  the  oral 
c:()inments.  must  be  fileci  with  the  Office 
of  the  SecretarA'  no  later  th.m  lune  13, 
2000 

Written  comments  must  be  recfuyed 
no  later  than  lune  i:t.  2000 
ADDRESSES:  The  meeting  will  be  held  in 
the  fourth  floor  hearing  room  in  the 
Commission's  offices  at  43.10  East-West 
Highway.  Bethesda.  Marvlanci 

Written  ( omments.  or  requests  to 
present  oral  comments  and  the  written 
text  of  such  comments,  should  be 
mailed,  preferably  m  five  copies,  to  the 
Office  of  the  Secretary.  Consumer 
Product  Safety  Commission. 
Washington,  DC.  20207-0001.  or 
delivered  to  the  Office  of  the  Secretary  . 
(Consumer  Product  .Safety  Commission, 
Room  502.  4330  Kast-West  Highway. 
Bethesda,  Marylaiui;  telephone  (301) 
504-0800.  These  items  also  may  be  filed 
by  telefacsimile  to  (301)504-0127  or  by 
email  to  cpsc-os@cpsc.goy   Thest?  items 
should  be  captioned  "CHAI'  on  DINP 
FOR  FURTHER  INFORMATION  CONTACT: 
(Concerning  requests  and  procedures  for 
oral  presentations  of  comments 
Roc.kelle  Hammond,  Docket  (Control  and 
(Communications  .Specialist,  (Consumer 
Product  Safety  (Commission. 
Washington.  D(C  20207;  telephone   (301) 
504-0800  ext    1232;  email  cps(  - 
os@cjisc.goy.  For  all  other  matters: 
Marilyn  Wind,  Directorate  for  Health 
Scienc:es.  (Consumer  Produc  t  Safety 
(Commission.  W.ishington.  D.(C.  20207; 


telephone  (301)  504-0477.  ext.  1205; 
email  mwind@cpsc.gov. 
SUPPLEMENTARY  INF0RMATK3N:  The 

(Commission  has  been  c:oncerned  with 
potential  risks  posed  to  children  under 
3  years  of  age  by  the  plasticizer 
diisononyl  phthalate  (DINP),  which  is 
used  to  soften  some  children's  teethers, 
rattles,  and  toys  made  from  polyvinyl 
chloride  (PVC).  DINP  can  leach" from 
such  products  when  they  are  mouthed 
or  held  by  children,  causing  some  DINP 
to  be  absorbed  through  skin  and  mucous 
membranes.  DINP  has  been  shown  to 
cause  liver  and  other  organ  toxicity  in 
laboratory  animals.  Also,  the 
(Commission  has  received  a  petition  (No. 
HP  99-1)  from  the  National 
Environmental  Trust  and  eleven  other 
organizations  asking  that  the 
(Commission  ban  PV'(C  in  children's 
products 

The  (Commission  appointed  a  seven- 
member  (CHAP  to  evaluate  the  existing 
scientific  information  regarding  the 
mechanism  by  which  DINP  may  cause 
cancer  and  the  implications  of  this  on 
the  potential  cancer  risk  to  children. 
The  (CHAP  members  were  selected  from 
scientists  recommended  by  the  National 
Academy  of  Sciences.  See  15  U.S.C. 
2077.  2030(b).  The  first  meeting  of  the 
(CHAP  was  on  May  10-11,  2000.  The 
sei:ond  meeting  of  the  (CHAP  will  be  on 
lune  20-22.  2000,  in  the  fourth  floor 
hearing  room  at  the  (Commission's 
offices  in  Bethesda,  MD  (see  address 
above) 

The  CHAP  is  seeking  public  comment 
on  issues  relating  to  the  hazard, 
exposure,  and  risk  posed  by  DINP  in 
(  hildren's  products   It  is  interested  in 
(.omments  and  data  pertaining  to:  (a) 
What  the  appropriate  Acceptable  Daily 
Intake  (ADD  of  DINP  would  be;  (h) 
which  critical  endpoint  to  use  to 
determine  the  ADI,  (c)  the  mec:hanism 
by  which  DINP  causes  cancer  in  rodents 
and  the  relevance  of  these  induced 
neoplasms  to  human  risk;  (d)  the 
appropriate  risk  assessment  model  or 
models  to  determine  human  risk;  (e)  the 
differential  sensitivity/susceptibility  of 
young  children  to  the  effects  of  DINP,  if 
any.  and  how  to  incorporate  that  into  an 
<issessment  of  risk;  and  (f)  age- 
dependent  pharmacokinetic:  differences. 
In  addition,  it  is  particularly  interested 
in  the  following: 

1  Are  Diisononyl  Phthalate  (DINP) 
rodcmt  c:ancer  bioassav  data  inapplicable 
to  human  hazard  identifi<:ation? 

2  Is  there  convincing  evidence  that  a 
linear  extrapolation  approac;h  for  risk 
assessment  is  not  appropriate  for  DINP' 

3.  What  is  the  most  appropriate 
measure  of  the  biologically  effective 
dose  for  DINP-induced  liver  canc:er? 


4.  Any  data  available  on  the 
percutaneous  absorption  of  DINP. 
(Provide  any  data  available  on 
absorption  of  DINP  from  the  oral 
mucosa.) 

5.  Any  available  data  on  the 
pharmacokinetics  of  DINP  including 
salivary  metabolism. 

6.  Any  available  data  on  DINP 
metabolites. 

7.  Any  available  information  on 
spongiosis  hepatis. 

8.  Total  exposure  to  phthalates  in 
adults  and  children. 

9.  Toxicological  interactions  between 
phthalate  esters 

The  CPSC  would  appreciate  it  if  any 
suitable  data  are  submitted  in  the  form 
of  an  Excel  Spread  Sheet,  a  space 
delimited  ASCII  file,  or  a  SAS  (SD2  or 
SSD)  dataset. 

There  will  be  an  opportunity  for  oral 
comments  on  lune  20,  from  10  am  to  5 
pm.  As  explained  at  the  beginning  of 
this  notice,  perscms  wishing  to  present 
oral  comments  must  file  a  request,  and 
a  written  copy  of  the  text  of  their 
c:omments,  with  the  Commission's 
Office  of  the  Secretary  no  later  than  lune 
13.2000. 

Commenters  should  limit  their 
presentations  to  approximately  15 
minutes,  exclusive  of  any  periods  of 
questioning  by  the  members  of  the 
CHAP  or  the  CPSC  staff  The  CHAP 
reserves  the  right  to  further  limit  the 
time  for  any  presentation  and  to  impose 
restrictions  to  avoid  excessive 
duplication  ni  presentations. 

Interested  persons  may  also  file 
written  c;omments  with  the  CHAP. 
Written  comments  must  be  filed  with 
the  Office  of  the  Secretary'  no  later  than 
lune  13.  2000. 

The  remainder  of  the  CHAP  meeting 
will  be  from  8:30  am.  to  5  p.m.  on  lune 
21  and  from  8:30  am  to  4  p.m.  on  June 
22.  2000.  During  this  part  of  the 
meeting,  the  (CCHAP  will  discuss  issues 
and  the  report  it  will  write. 

Hdled:  .Ma\  24,  2000 
Sadye  E.  Dunn, 

Sf( Tftan, .  CAjnsiHiitT  Pnxiurt  Safrtv 

('.onuiiis^ion 

IFK  I)o(     00-l.i4hfi  [-lied  S-2h-00.  8 :4.'i  iilli] 

BILUNQ  CODE  635S-01-P 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Renewal  of  the  Board  of  Visitors  for 
the  Department  of  Defense  Regional 
Security  Centers 


ACTION:  Notice. 
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SUMMARY:  The  Board  of  Visitors  for  the 
Department  of  Defense  Regional 
Security  Centers  was  renewed,  effective 
May  1,  2000,  in  consonance  with  the 
public  interest,  and  in  accordance  with 
the  provisions  of  Pub.  L.  92—463,  the 
"Federal  Advisory  Committee  Act." 

The  Board  of  Visitors,  comprised  of  a 
balanced  membership  of  leading  experts 
in  the  field  of  national  security,  is 
essential  in  providing  advice  and 
counsel  to  the  Secretary  of  Defense, 
other  senior  Pentagon  officials,  and 
sound  management  of  the  DoD  Regional 
Security  Centers.  The  Board  members 
are  chosen  for  their  experience  and 
knowledge  of  national  security  affairs, 
academics,  and  regional  political- 
military  issues.  They  advise  senior  DoD 
officials  on  matters  relating  to  mission, 
policy,  course  content,  faculty,  and 
administration  of  the  Centers. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Berry,  Director,  Regional  Affairs  (703) 
695-6386. 


Dated:  May  23.  2000. 
Linda  M.  Bynum, 

Alternate  OSD  Federal  Liaison  Officer. 
Department  of  Defense. 

|FR  Doc.  00-13407  Filed  5-26-(J0:  8:45  am] 
BILUNG  CODE  S001-1D-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Revised  Non-Foreign  Overseas  per 
Diem  Rates 

AGENCY:  DoD,  Per  Diem,  Travel  and 
Transportation  Allowance  Committee. 

ACTION:  Notice  of  revised  non-foreign 
overseas  per  diem  rates. 

SUMMARY:  The  Per  Diem.  Travel  and 
Transportation  Allowance  Committee  is 
publishing  Civilian  Personnel  Per  Diem 
Bulletin  Number  217.  This  bulletin  lists 
revisions  in  the  per  diem  rates 
prescribed  for  U.S.  Government 
employees  for  official  travel  in  Alaska, 
Hawaii,  Puerto  Rico,  the  Northern 
Mariana  Islands  and  Possessions  of  the 


United  States.  AEA  changes  announced 
in  Bulletin  Number  194  remain  in  effect. 
Bulletin  Number  217  is  being  published 
in  the  Federal  Register  to  assure  that 
travelers  are  paid  per  diem  at  the  most 
current  rates. 

EFFECTIVE  DATE:  June  1 .  2000. 
SUPPLEMENTARY  INFORMATION:  This 
document  gives  notice  of  revisions  in 
per  diem  rates  prescribed  by  the  Per 
Diem  Travel  and  Transportation 
Allowance  Committee  for  non-foreign 
areas  outside  the  continental  United 
States.  It  supersedes  Civilian  Persormel 
Per  Diem  Bulletin  Number  216. 
Distribution  of  Civilian  Personnel  Per 
Diem  Bulletins  by  mail  was 
discontinued.  Per  Diem  Bulletins 
published  periodically  in  the  Federal 
Register  now  constitute  the  only 
notification  of  revisions  in  per  diem 
rates  to  agencies  and  establishments 
outside  the  Department  of  Defense.  For 
more  information  or  questions  about  per 
diem  rates,  please  contact  your  local 
travel  office.  The  text  of  the  Bulletin 
follows: 

BILUNG  CODE  5001 -lO-M 


34448 


Federal  Register/ Vol.  65,  No.  104 /Tuesday,  May  30,  2000 /Notices 


Maximun  Per  Diem  Rates  tor  officia.  trav^~I  : .-.  Aias-.a,  Hawa:  :,  '.ne  Corrjnonwea  1  ths 
of  Puerto  Rico  and  the  Northern  Mariana  :s-ap.'3.=;  ar.a  Fossessicns  of  the  United 
States  by  Federal  Government  civilian  emplrye<=>. 


LOCALITY 


MAXIMUM 

LODGING 
AMOUNT 
(A) 


PATE 


\D, 


MAXIMUM 
P£R  DIEM 
RATE 


:ffe':tive 


^HE  ONLY  CHANGES  IN  CIVILIAN  B; 


21^  UPDATES  RATES  FOR  ALASKA  AND  HAWAI 


ALASKA 

ANCHORAGE  I 

INCL  NAV  RES] 

05/01  - 

09/15 

161 

68 

229 

01/01/2000 

09/16  - 

04/30 

80 

60 

140 

01/01/2000 

BARROW 

140 

75 

215 

05/01/2000 

RKTHFL 

92 

65 

1  SI 

01/01/2000 

CLEAR  AB 

80 

54 

■  1 3  ■; 

01/01/2000 

COLD  BAY 

140 

73 

213 

01/01/2000 

COLDFOOT 

135 

71 

206 

10/01/1999 

CORDOVA 

•80 

72 

i.  _-  ^ 

03/01 //GOC 

CRAIG 

05/01  - 

08/31 

95 

66 

161 

10/01  /I  998 

OQ/01  - 

04/30 

79 

64 

143 

10/01/1998 

DEADHORSE 

80 

67 

14" 

03/01/1999 

DENALI  NATIONA:  PARK 

06/01  - 

06,  31 

125 

56 

181 

01/01/2000 

09/01  - 

05/31 

90 

53 

1-5  3 

01/01/2000 

DILLIN'UiAM 

100 

58 

158 

01/01/200C 

DUTCH  HA?3i  i 

^-■■NALASKA 

110 

71 

181 

03/01/1999 

EARECKSON  A 

IH  .-STATION 

80 

54 

134 

01/01/2000 

EIELSON  AFB 

05/01  - 

09/15 

149 

62 

211 

01/01/2000 

09/16  - 

04/30 

75 

55 

130 

01/01/2000 

ELMENDORF  AFB 

05/01  - 

09/15 

161 

68 

229 

01/01/2000 

09/16  - 

04/30 

80 

60 

140 

01/01/2000 

FAIRBANKS 

05/01  - 

09/15 

149 

62 

211 

01/01/2000 

09/16  - 

04/30 

75 

55 

130 

01/01/2000 

FT.  RICHARDSON 

05/01  - 

09/15 

161 

68 

229 

01/01/2000 

09/16  - 

04/30 

80 

60 

140 

01/01/2000 

FT.  WAINWRIGHT 

05/01  - 

09/15 

149 

62 

211 

01/01/2000 

09/16  - 

04/30 

75 

55 

130 

01/01/2000 

GLENNALLEN 

94 

54 

148 

01/01/2000 

HEALY 

06/01  - 

08/31 

125 

56 

IS  1 

01/01/2000 

09/01  - 

05/31 

90 

53 

14  5 

01/01/2000 

HOMER 

04/30  - 

10/03 

119 

65 

184 

03/01/2000 

10/04  - 

04/29 

69 

60 

129 

03/01/2000 

JUNEAU 

95 

66 

161 

01/01/2000 

KAKTOVIK 

165 

75 

240 

01/01/2000 

KAVIK  CAMP 

125 

69 

1  34 

03/01/1999 

KFNAI-SOLDOTNA 

04/01  - 

10/31 

104 

65 

169 

01/01/2000 

11/01  - 

03/31 

67 

61 

128 

01/01/2000 
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of  Puerto  Rice  a.-^o  t,-.e  Nort.-.err.  Mariana  Islanos  and  F 
States  cy  Feoerai  Gcvernmient  civ..lian  employees. 


Hawa  1 1 ,  t  .ne 
;  s  s  e  s  s  1  c  n  s  c  ; 


:mmion.wea  ^  t .'".  s 
; .'".  e  U  n  1 1  e  o 
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LOCALITY 


MAXIMUM 
LODGING 
AMOUNT 
(A)    ^ 


M&IE 
PATE 


MAXIMUM 
PEP  DIEM 
PATE 

fC) 


0/15 
3/31 

0/01 
4/30 

8/31 
4/30 


5/31 
4/30 

;  9  /  1  5 
)4/30 


10/01 
05/29 


04/30 


KENNICOTT 

KETCHIKAN 

04/01  -  1 
10/16  -  0 

KING  SALMON 
05/01  -  1 
10/02  -  0 

KLAWOCK 

05/01  -  0 
09/01  -  0 

KODIAK 

KOTZEBUE 

0  5/01  -  0 
09/01  -  0 

KULIS  AGS 

05/01  - 

:9/i6  - 

MCCABTfiY 
METLAKATLA 

05/30    - 

10/02  - 
MURPHY  LOME 

05/ 01  - 

0  9/16  - 
NOME 
"NUIQS.UT 

peter'sburg 
point  hope 
point  lay 
prulhce  bay 

SEWARC 

05/01  - 

09/16  - 
SITKA-MT. 

0  5/16 

0  9/17 
SKAGWAY 

04/01 

10/16 
SPRUCE  CAPE 
TANANA 
UMIAT 
VALLEZ 

05/01  -  10/01 

10/02  -  04/30 
WAINWRIGHT 
WAS  I L LA 
WPANGELL 

C  4 / 0  1  -  10/15 

10/16  -  03/31 


09/15 
04/30 
DGECOMBE 
0  9/16 
05/15 


J3/31 


149 
104 


160 
100 

95 

79 
90 

126 
95 

161 

SO 

149 


76 

14  9 

7  5 

90 
120 

87 
130 
105 

SO 


75 

139 
129 

104 
80 
90 
90 

107 

117 
99 

111 
95 

104 


68 

71 
69 

88 
■82 

66 
64 
68 

72 
63 

68 
60 
68 

52 
51 

62 

55 
60 
47 
57 
70 
67 
67 

75 
71 

73 
72 

71 
69 
68 
60 
33 

68 
66 
81 
60 

71 
69 


149 

245 
182 

161 
143 


14C 
217 


211 

-  ~  ■-> 
^   -J  -J 

T  d  '-^ 
X  ^  U 

167 

•  ^ ,' 

-Ml 
^  ^  w 

147 

194 
146 

212 

201 


149 
158 
150 
140 

185 
165 
192 

]_  t  c 
175 

149 


01/01/2000 
Cl/01/2000 

01/01/2000 
01/01/2000 

10 /CI /I  998 
10/01/1996 
01/01/2000 

C6/01/2000 
06/01/2000 

01/01/2000 
7  1/01/2000 
10/01/1998 

03/01/1999 

03/01/1999 

01/01/2000 
01/01/2000 
06/01/2000 

01/01/2000 

C  3  /  C 1  / 1  9  5  9 

0  3/01/1599 
C  3 /CI / 1 9  9  9 
03/01/1999 

03/01/2000 
03/01 /2C00 

01/01/2000 
01/01/2000 

01/01/2000 
01/01/2000 
01/01/2000 
06/01/2000 
03-01  /1999 

01/01/2000 
01/01/2000 
01/01/2000 

0 1  /  0 1  /  2  C  0  C 

01/01/2000 
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Maximum  Per  Diem  Rates  for  official  travel  in  Alaska,  Hawaii,  the  Commonwealths 
of  Puerto  Rico  and  the  Northern  Mariana  Islands  and  Possessions  of  the  United 
States  by  Federal  Government  civilian  employees. 


MAXIMUM 

MAXIM'-y 

LODGING 

MSiIE 

PER  Di.-;x 

Kr  ;-'ECTIVE 

LOCALITY 

AMOUNT 

RATE 

RATE 

DATE 

- 

(A 

)    * 

(B) 

(C) 

YAKUTAT 

110 

68 

178 

03/01/1999 

[OTHER] 

80 

54 

134 

01/01/2000 

AMERICAN' SAMOA 

AMERICAN  SAMOA 

85 

67 

152 

03/01/2000 

GUAM 

GUAM  (INCL  ALL  MIL  INST 

•AL) 

150 

71 

221 

04/01/2000 

HAWAI I 

CAMP  H  M  SMITH 

112 

65 

177 

06/01/2000 

EASTPAC  NAVAL  COMP  TELE 

:  AREA 

112 

65 

17> 

06/01/2000 

FT.  DERUSSEY 

112 

65 

177 

06/01/2000 

FT.  SHAFTER 

112 

65 

177 

06/01/2000 

HICKAM  AFB 

112 

65 

177 

06/01/2000 

HONOLULU  (INCL  NAV  (,    MC 

•  RES  CTR) 

112 

65 

177 

06/01/2000 

ISLE  OF  HAWAII :  HILO 

84 

58 

142 

05/01/2000 

ISLE  OF  -..-VWA:  I  :  OTHER 

89 

54 

14  3 

05/01/2000 

ISLE  OF  KA2A: 

05/01  -  11/30 

143 

69 

212 

06/01/2000 

12/01  -  04/30 

176 

73 

249 

06/01/2000 

ISLE  OF  KURE 

65 

41 

106 

05/01/1999 

ISLE  OF  MAUI 

143 

72 

215 

05/01/2000 

ISLE  OF  OAHU 

112 

65 

177 

06/01/2000 

KANEOHE  BAY  MC  BASE 

112 

65 

177 

06/01/2000 

KEKAHA  PACIFIC  MISSILE 

RANGE 

FAC 

05/01  -  11/30 

:  4 } 

69 

212 

06/01/2000 

12/01  -  04/30 

176 

73 

249 

06/01/2000 

KILAUEA  MILITARY  ^AMP 

84 

58 

142 

05/01/2000 

LUALUALEI  NAVA2  XA;A2IN 

'.:. 

112 

65 

177 

06/01/2000 

NAS  BARBERS  POINT 

112 

65 

177 

06/01/2000 

PEARL  HARBOR  [INCL  ALL 

MILITARY] 

112 

65 

177 

06/01/2000 

SCHOFIELD  BARRACKS 

112 

65 

177 

06/01/2000 

WHEELER  ARMY  AIRFIELD 

112 

65 

177 

06/01/2000 

[OTHER] 

72 

61 

133 

01/01/2000 

JOHNSTON  ATOLL 

JOHNSTON  ATOLL 

13 

9 

22 

10/01/1998 

MIDWAY  ISLANDS 

MIDWAY  ISLANDS  [INCL  ALL  MIL 

I  TAB 

150 

47 

197 

02/01/2000 

NORTHERN  MARIANA  ISLANDS 

ROTA 

14^) 

72 

221 

04/01/2000 

SAIPAN 

154 

87 

241 

04/01/2000 

[OTHER] 

55 

72 

127 

04/01/2000 

PUERTO  RICO 

BAYAMON 

04/11  -  12/23 

155 

71 

226 

01/01/2000 

12/24  -  04/10 

195 

75 

270 

01/01/2000 

CAROLINA 

04/11  -  12/23 

155 

71 

226 

01/01/2000 

12/24  -  04/10 

195 

75 

270 

01/01/2000 

FAJARDO  [INCL  CEIBA  &  I 

,UQUILLO] 

82 

54 

136 

01/01/2000 

FT.  BUCHANAN  [INCL  GSA 

SVC  CTR, 

04/11  -  12/23 

155 

71 

226 

01/01/2000 
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y-iximum  Per  Diem  Rates  for  official  trav.el  m  AlasKa,  Hawaii,  the  Comr.or.weal ths 
z      Puerto  Rico  and  the  Northern  Mariana  Islands  and  Possessions  cf  the  2niteci 
S-5te_  by  Federal  Government  civilian  employees. 


MAXIMUM 

MAXIM 

L'M 

LODGING 

Mil 

r 

PER  D 

I  EM 

EFF 

E  C  T  '  \'  E 

LOCAL ITY 

AMOUNT 

RATE 

FATE 

^H  . 

^ 

(a; 

[        -♦- 

(E; 

= 

!Cj 

12/24  -  2  4  '- 1  G 

195 

-7  C 

— •  r 

,'  T   /  ^  -^  /'>'"■'"'' 

KUMACAO 

S2 

54 

136 

:  1  '  2 1  .■'  2  2  2  0 

LUIS  MUNC2  MARIN  I A?  AGS 

C4/11  -  12/23 

155 

71 

226 

-,  -   ,.  ^  1  .   —  r   f   r\ 
^'  1  ■■  '^  i  /  ^  '„  w  -^ 

12/24  -  04/12 

195 

75 

2"'  C 

r,  ^    1  '•—.    ,  ')  '~-  r-  r\ 

'^     -^      !       V-O./  £.    \J    ^    \^ 

MAYAGl^EZ 

8  5 

59 

144 

C  1  /  0 1  ''  2  C  C  0 

PONCE 

96 

69 

165 

■^    ^    ■     -  i  /  <1  ^  '^  ^ 

ROOSEVELT  R2S  &  NAV  STA 

62 

54 

136 

C1/01/2CC0 

SABANA  SE2A  :iNCL  ALL  MILITARY; 

2  4/11  -  12/23 

155 

71 

226 

01/01/20CO 

12/24  -  04/10 

195 

75 

27C 

Cl/01  /200C 

SAN  Jl'AN^  i.    NAV  RES  STA 

C  4  .•  1 1  -  1  2  .'  2  3 

-  t  :i^ 

71 

22  6 

21/01/2000 

12/24  -  2  4  '  1  0 

195 

75 

2^2 

C1/01/20G0 

:CTHERj 

62 

57 

119 

01/01/2000 

VIRGIN  ISLANDS  (U.S. ■ 

5  7.  2  ?  2 1  .X 

2  4/15.  -  12-14 

9  " 

72 

165 

C1/01/2CC0 

12/15  -  04 /  14 

129 

76 

^  \,  z 

C1/01/2C00 

ST   ^  C  ■-  N 

C  4  '  1  5  -  12/14 

219 

84 

32  3 

01/01/2000 

12/15  -  24/14 

3S2 

100 

4  62 

21  '21  '22  00 

ST,  T.HOMAS 

04/15  -  12/14 

1€3 

73 

2  3c 

C1/01/20G0 

12/15  -  C4  •  14 

2  c  g 

86 

^    ^. 

01/01/2000 

Akyz    ISLAND 

WA.KE  ISL.AND 

60 

32 

92 

C  9  /  2 1  1  9  ;^  6 
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Dated:  Mav  23,  2000. 
I..M.  Bynum, 

Altfmnti-  ( )Sn  h'fifrmi  Rfi(istpr Liaison 
( )i(urr.  I)f[)iirtmfnt  ot  Di'trnse. 
IKK  D(H    1)()-1,I40.S  Filed  5-2H-()0.  H  4">  .iml 
BILLING  CODE  S0001-10-C 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Proposed  Collection;  Comment 
Request 

agency:  Deputy  Chief  of  Staff  for 
Personnel  (DAPE-ZXI-RM).  U.S.  Army. 
DoD 

ACTION:  Notice. 


In  compliance  with  section 
3.506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995.  the  Department 
of  the  Army  announces  a  proposed 
puhlic  information  collection  and  seeks 
puhlic  comment  on  the  provisions 
thereof.  Comments  are  invited  on:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  fif  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed 
information  collection;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
information  collection  on  respondents, 
including  through  the  u.se  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

DATES:  Consideration  will  be  given  to  all 
comments  received  by  July  3\.  2000. 

ADDRESSES:  Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
the  United  States  Army  Recruiting 
Command,  Program  analysis  & 
Evaluation  Directorate,  Building  1307 
3rd  Avenue,  Fort  Knox,  Kentucky  4012- 
2726.  ATTN:  (Mary  H.  Baker). 
Consideration  will  be  given  to  all 
comments  received  within  60  days  of 
the  date  of  publication  of  this  notice. 

FOR  FURTHER  INFORMATION  CONTACT:  To 

request  more  information  on  this 
proposed  information  collection  or  to 
obtain  a  copy  of  the  proposal  and 
associated  collection  instruments, 
please  write  to  the  above  address,  or  call 
Department  of  the  Army  Reports 
clearance  officer  at  (703)  614-0454. 
Title:  .Survey  of  Army  Applicants 
Who  were  "Qualified  Not  Enlisted" 
(QNE)  or  Those  Who  entered  the 
Delayed  Entry  Program  (DEP)  but  Chose 
Not  to  complete  the  Enlistmimt  F'rocess. 


Needs  and  Uses:  A  very  large  number 
of  individuals  make  a  decision  to  enlist 
in  the  ,\rmy  and,  although  qualified,  do 
not  complete  the  enlistment  process. 
Another  group  of  individuals  actually 
enlists,  and  become  members  of  the 
Delayed  Entry  Program,  then  later 
changes  their  mind  prior  to  actual  ship 
date  and  become  a  loss.  Understanding 
the  reasons  for  these  losses  may  place 
the  Army  Recruiting  Command  in  a 
better  position  to  provide  the  necessary 
number  of  recruits  to  maintain  end 
strength 

Affected  Public:  Individuals  or 
households. 

Annual  Burden  Hours:  784. 

Sumber  of  Respondents:  8000. 

Responses  per  Respondent:  1 . 

Average  Burden  per  Response:  21 
minutes. 

Frequency:  Annually. 

Supplementary  Information:  The 
survey  effort  will  track  the  role  that 
expectations  play  in  an  individual's 
decision  to  become  a  loss.  The  model 
employed  in  this  effort  was  derived 
from  literature  pertaining  to 
organizational  socialization,  motivation, 
and  d«x:ision-making.  and  posits  that 
Delayed  Entry'  Program  attrition  is  a 
function  of  personal  characteristics,  as 
well  as  changes  in  a  recruit's  attitudes, 
perceptions,  and  valued  outcomes.  This 
survey  effort  will  collect  expectation 
metrics  concerning  the  value  of  Army 
enlistment  incentives,  training,  and  job/ 
occupational  choices. 

(ireKory  D.  Showalter, 

Arniv  Federal  Register  Liaison  Officer. 

IKR  Do(.  00-13343  Filed  5-26-00;  8:45  am) 

WLUNG  CODE  3710-(W-U 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army,  Corps  of 
Engineers 

Intent  To  Prepare  a  Draft 
Environmental  Impact  Statement  for 
Tillamook  Bay  and  Estuary  Flood 
Damage  Reduction  and  Ecosystem 
Restoration,  Tillamook  County,  Oregon 

AGENCY:  U.S.  Army  Corps  of  Engineers. 

DoD. 

ACTION:  Notice  of  intent. 


SUMMARY:  The  purpose  of  this  action  is 
to  determine  the  feasibility  of 
implementing  flood  control  measures 
and  ecosystem  restoration  actions 
within  the  Tillamook  Bay  watershed.  A 
reconnaissance  study  for  the  Tillamook 
Bay  &  Estuary  watershed  was  initiated 
in  March  1998  to  determine  if  there  was 
a  Federal  interest  in  conducting  a 
detailed  feasibility  study  for  flood 


damage  reduction,  ecosystem 
restoration  and  other  related  purposes. 
The  reconnaissance  report,  approved  by 
Corps  of  Engineers  headquarters  on  21 
December  1998.  found  that  various 
measures  could  be  implemented  to 
benefit  the  environment.  These  include 
improving  habitat  for  coastal  coho 
salmon,  a  species  listed  as  threatened 
under  the  Endangered  Species  Act. 
These  measures  could  also  improve 
water  quality  and  reduce  sedimentation 
entering  the  bay.  In  addition,  flood 
damage  reduction  would  most  likely  be 
provided  by  these  and  other  measures. 
An  extensive  analysis  of  the  estuarv'  and 
watershed  was  conducted  under  the 
Tillamook  Bay  National  Estuary  Project 
that  resulted  in  identification  of  four 
primary  goals  that  are  consistent  with 
the  Corps'  study  authority.  These  goals 
include  restoration  of  critical  habitat  for 
salmon  species,  reduction  of 
sedimentation  of  spawning  and  rearing 
habitat,  reduction  of  bacterial 
contamination  of  shellfish,  and 
reduction  of  magnitude,  frequency  and 
impact  of  flood  events. 

FOR  FURTHER  INFORMATION  CONTACT: 

Questions  about  the  DEIS  can  be 
directed  to  U.S.  Army  Corps  of 
Engineers.  Portland  District. 
Environmental  Resources  Branch.  P.O. 
Box  2946,  Portland,  Oregon  97208- 
2946,  Attention:  Steven  J.  Stevens, 
phone:  (503)  808-^768. 

SUPPLEMENTARY  INFORMATION:  Tillamook 
Bay  is  an  8.400  acre  estuar\'  which  is 
formed  by  the  convergence  of  five  rivers 
flowing  from  the  crest  of  the  Coast 
Range.  The  bay  averages  only  6.6  feet  in 
depth  and  is  the  terminus  of  a  570 
square  mile  watershed. 

The  natural  resources  of  the 
watershed,  which  initially  attracted 
Euro- American  settlers  in  the  mid- 
1800's,  continue  to  ser\'e  as  the  basis  for 
the  primary  industries  in  the  county — 
timber  harvest,  fishing,  and  dairy- 
production. 

Although  the  economy  depends  on 
the  prime  conditions  for  development 
and  use  of  natural  resources,  the  natural 
systems  have  been  significantly 
impacted  by  human  activities  and 
events  including  four  large  forest  fires  in 
the  1930s-1950's,  timber  harvest, 
agriculture  and  urban  development. 
These  events  and  activities  have  led  to 
increased  erosion  and  sedimentation 
rates  and  landslide  potential  in  the 
forest  slopes  as  well  as  reduced  wetland 
and  riparian  habitat.  All  five  rivers 
entering  Tillamook  Bay  exceed 
temperature  and/or  bacteria  standards 
established  by  Oregon  Department  of 
Environmental  Quality. 
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The  lower  Tillamook  watershed  is 
accustomed  to  frequent  flood  events  that 
typically  interrupt  street  traffic,  farm 
operations  and  cause  minor  damage  to 
homes,  businesses  and  farms.  The  flood 
of  1996,  however  caused  extensive 
damage  throughout  the  watershed 
which  precipitated  a  number  of 
emergency  actions  as  well  as  local 
requests  for  further  study  of  the  flood 
problems. 

The  fishing  industry'  that  once  thrived 
in  the  Tillamook  area  is  now  in 
jeopardy.  The  watershed  has  historically 
supported  large  populations  of 
anadromous  fish  species  including 
coho,  chum  and  chinook  salmon, 
steelhead  and  cutthroat  trout.  During 
the  past  several  decades,  the  number  of 
returning  adults  have  declined.  Among 
the  list  of  reasons  attributed  to  the 
decline  is  the  loss  or  reduction  of 
habitat. 

The  objective  of  the  feasibility  study 
is  to  analyze  flood  damage  reduction 
and  ecosystem  restoration  problems  and 
opportunities  and  identify'  actions  that 
would  address  them  from  the  Federal 
and  non-Federal  perspective.  A  full 
range  of  alternatives  will  be  identified 
and  evaluated  with  the  anticipation  that 
several  alternatives  can  achieve  both 
planning  objectives. 

EIS  Scoping  will  be  an  integral  part  of 
the  process  of  identifying  alternatives 
and  issues  relevant  to  the  planning 
study.  Scoping  will  formally  commence 
with  a  scoping  letter  expected  to  be 
issued  early  this  summer.  Federal,  state 
and  local  agencies,  Indian  tribes,  and 
interested  organizations  and  individuals 
will  be  asked  to  comment  on  the  scope 
of  issues,  alternatives  and  their  potential 
impacts.  Public  meetings  will  be  held  in 
conjunction  with  each  critical  stage  of 
the  planning  process,  including 
opportunity  to  comment  on  the  scope  of 
the  EIS.  Further  opportunity  for  public 
comment  will  occur  during  Draft  and 
Final  EIS  review. 

Gregory  D.  Showalter, 

Army  Federal  Register  Liaison  Officer. 

|FR  Doc.  00-13344  Filed  .■j-26-00;  8:45  am] 

BILLING  CODE  3710-AR-U 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army,  Corps  of 
Engineers 

Notice  of  Intent  To  Prepare  an 
Environmental  impact  Statement  (EIS) 
for  ttie  White  River  Minimum  Flow 
Study,  Arkansas  and  Missouri 

AGENCY:  U.S.  Army  Corps  of  Engineers, 
Department  of  Defense. 


ACTION:  Notice  of  intent. 


SUMMARY:  The  purpose  of  the  EIS  is  to 
address  alternatives  and  impacts 
pertaining  to  reallocation  of  water 
storage  at  five  reservoirs  in  the  White 
River  System  (Beaver,  Table  Rock,  Bull 
Shoals,  Norfork.  and  Greers  Ferry)  as 
authorized  by  section  374.  'White  River 
Basin,  Arkansas  and  Missouri"  of  P.L. 
106-53  (Water  Resources  Development 
Act  of  1999). 

FOR  FURTHER  INFORMATION  CONTACT: 

Questions  or  comments  concerning  the 
proposed  action  should  be  addressed  to 
Mr.  Jim  Ellis,  Environmental  Team 
Leader,  Planning  Branch,  P.O.  Box  867, 
Little  Rock,  Arkansas  72203-0867, 
telephone  501-324-5033,  e-mail: 
James.D.Ellis@swl02.usace.army.mil. 

SUPPLEMENTARY  INFORMATION:  Beaver 
Lake,  Table  Rock  Lake,  Bull  Shoals 
Lake,  Norfork  Lake,  and  Greers  Ferry 
Lake  were  authorized  for  the  purposes 
of  flood  control,  hydroelectric  power 
generation,  water  supply,  recreation, 
and  fish  and  wildlife.  Each  of  these 
lakes  has  specifically  authorized  storage 
for  the  purposes  of  flood  control  and 
hydropower  generation.  Beaver  Lake 
and  Greers  Ferry'  Lake  also  have 
specifically  authorized  storage  for  water 
supply  and  Table  Rock  Lake  has 
specifically  authorized  storage  for  fish 
and  wildlife. 

The  evaluation  study  and  EIS  for  the 
White  River  Minimum  Flow  Project  is 
being  conducted  in  response  to  Section 
374,  'White  River  Basin,  Arkansas  and 
Missouri"  of  P.L.  106-53  (Water 
Resources  Development  Act  of  1999). 

The  study  will  address 
implementation  of  the  reallocation  of 
1.5  feet  of  storage  from  Beaver  Lake.  2.0 
feet  of  storage  from  Table  Rock  Lake.  5.0 
feet  of  storage  from  Bull  Shoals  Lake, 
3.5  feet  of  storage  from  Norfok  Lake,  and 
3  feet  of  storage  in  Greers  Ferry  Lake  for 
the  purpose  of  providing  minimum 
flows  to  sustain  the  downstream  trout 
fishery.  The  study  will  evaluate  impacts 
due  to  reallocation  from  the 
conservation  pool  and  reallocation  from 
the  flood  control  pool.  The  study  will 
also  evaluate  necessary  structural 
modifications  to  the  projects  to  achieve 
the  desired  minimum  releases. 

The  EIS  will  evaluate  the  effects  of 
alternatives  on  the  authorized  project 
purposes  and  other  identified  concerns. 
Significant  issues  to  be  addressed  in  the 
EIS  include:  (1)  Impacts  on  flood 
control;  (2)  impacts  on  hydropower 
generation;  (3)  impacts  on  recreation 
and  recreation  facilities;  (4)  impacts  on 
structure  of  the  dam;  (5)  impacts  on  dish 
and  wildlife  resources  within  and  also 
above  and  below  the  lake;  (6)  impacts 


on  downstream  flows  on  the  White 
River  System;  and  (7)  other  impacts 
identified  by  the  Public,  agencies,  or 
Corps  studies. 

Scoping  meetings  for  the  project  are 
planned  to  be  conducted  from  June 
through  September  2000.  News  releases 
informing  the  public  and  local,  state, 
and  Federal  agencies  of  the  proposed 
action  will  be  published  in  local 
newspapers.  Comments  received  as  a 
result  of  this  notice  and  the  news 
releases  will  be  used  to  assist  the  Little 
Rock  District  in  identif\-ing  potential 
impacts  to  the  quality  of  the  human  or 
natural  environment. 

Affected  local,  state,  or  Federal 
agencies,  affected  Indian  tribes,  and 
other  interested  private  organizations 
and  parties  may  participate  in  the 
Scoping  process  by  forwarding  written 
comments  to  the  above  noted  address  or 
attending  Scoping  meetings. 

The  draft  EIS  (DEIS)  is  expected  to  be 
available  for  public  review  and 
comment  by  December  2001  subject  to 
receipt  of  Federal  funding.  Any 
comments  and  suggestions  should  be 
forwarded  to  the  above  noted  address  no 
later  than  November  1.  2000.  to  be 
considered  in  the  DEIS 

Douglas  L.  Bentley.  |r.. 

Major.  Corps  of  Engineers.  Acting  District 
Engineer. 

!FR  Doi,.  00-n345  Filed  .S-26-00:  8:4.5  ami 

BILUNG  CODE  3710-57-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army,  Corps  of 
Engineers 

Announcement  of  Army  Corps  of 
Engineers  Regional  Listening 
Sessions 

AGENCY:  U.S.  Army  Corps  of  Engineers. 

DoD. 

ACTION:  Notice. 

SUMMARY:  The  Army  Corps  of  Engineers 
is  initiating  a  dialogue  with  its 
stakeholders,  the  general  public,  and 
with  federal,  state,  and  local  agencies 
about  future  water  resources  challenges 
facing  the  nation.  The  dialogue  will 
entail  a  series  of  fourteen  regional 
listening  sessions  to  be  conducted 
during  the  June— September.  2000 
timeframe  (see  schedule  below).  Results 
from  all  of  the  public  listening  sessions 
will  be  compiled  into  a  report  assessing 
the  current  state  of  water  resources  in 
the  U.S.  and  the  gap  that  must  be  closed 
to  meet  future  national  needs.  The 
information  contained  within  the  report 
will  be  provided  to  decision-makers  and 
the  public  to  help  frame  discussions 
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about  the  need  to  addrpss  the  nation'.s 
water  resource  needs  for  the  21st 
Century. 

ADDRESSES:  US  Armv  Corps  of 
Engineers.  CEWRC-IVVR-A,  Casey 
Building.  7701  Telegraph  Road, 
Alexandria.  VA  22;n 5-8435 
FOR  FURTHER  INFORMATION  CONTACT:  Mr 
Mark  Gmitro,  Program  Manager,  phone 
toll  free  (877)  447-6342  or  if  you're  in 
Northern  Virginia  you  can  phone  (703) 
428-5835. 

SUPPLEMENTARY  INFORMATION:  Each 
Regional  Listening  Session  will  be  held 
as  a  facilitated  workshop.  The 
workshops  will  begin  at  approximately 
10:00  a.m.  and  should  end  at 
approximately  4:00  p.m.  In  order  to 
optimize  the  time  available  to  ail 
attendees,  there  will  not  be  time  for 
participants  to  provide  prepared  formal 
statements.  However,  written  statements 
may  be  submitted  via  the  web  site 
address  below,  posted  at  a  designated 
area  during  the  workshop;  or  submitted 
to  us  before,  at  or  after  the  workshop  to 
be  included  in  the  published 
proceedings  of  the  listening  session. 

Registration  forms  and  additional 
information  on  the  regional  listening 
session  is  available  on  the  Corps  web 
site  [www.wrsc  usace  annv  miI/ii\T/ 
waterchallen^es)  or  by  calling  our  toll 
free  number  at  (877)  447-6342  or  if 
you're  in  Northern  Virginia  you  can 
reach  us  at  (703)  428-5835 

The  following  sessions  are  provided. 
For  exact  locations  within  each 
Division,  and  verification  of  dates  and 
starting  times,  please  visit  the  above 
web  site. 

Regional  Listeninf;  Sessions 

Date:  |une  IB.  2000 

Time  1  p.m. -5:30  p  m 

Host  Division  Mississippi  Valley 
Division. 

Location:  St.  I,ouis,  MC). 

Date:  June  20,  2000 

Time  10  a.m.— 4  p.m 

Host  Division  South  Pacific  Division 

Location:  Sacramento,  CA. 

Dafe  June  22.  2000 

Time   10:00  am  ^00  p.m 

Host  Division  South  Pacific  Division. 

Location:  Phoenix.  AZ 

Dafe;Iuly  11.  2000 

Time:  10:00  am  ^00  p  m 

Host  Division:  North  Atlantic 
Division. 

Location:  Waltham,  MA. 

Date:  July  18.  2000 

Time:  1:00  p  m  -530  p  m 

Host  Division  Northwestern  Division 

Location  Omaha.  NE. 

Date:  July  20.  2000 

Time:  10:00  am  -4:00  p  m 


Host  Division:  South  Atlantic 
Division. 

Location:  Atlanta.  GA. 

Date:  July  26.  2000. 

Time  10:00  a.m.^:00  p  m. 

Hosf  Division:  Pacific  Ocean  Division. 

Ltxation:  Honolulu,  HI. 

Date:  August  2,  2000. 

Time:  10:00-^:00  p.m. 

Host  Division:  Great  Lakes  and  Ohio 
Rivers  Division 

Location:  Chicago,  IL. 

Date:  August  7,  2000. 

Time:  10:00  a.m. -4:00  p.m 

Host  Division:  Great  LaJces  and  Ohio 
Rivers  Division 

Location:  Louisville,  KY 

Dafe  August  10.  2000. 

Time:  10:00  a.m. -4:00  p.m. 

Hosf  Division:  Southwestern  Division, 

Location:  Dallas.  TX. 

Dafp  August  14,  2000. 

Time:  10:00  a.m. -4:00  p.m. 

Host  Division:  North  Atlantic 
Division. 

Location:  Richmond.  VA 

Date:  August  17,  2000. 

Time:  10:00  a.m.^:00  p.m. 

Host  Division  North  Atlantic 
Division. 

Location:  Absecon.  NJ 

Date:  September  15.  2000. 

Time:  10:00  a.m. -4:00  p.m. 

Host  Division:  Pacific  Ocean  Division. 

Location:  Anchorage.  AK. 

Date:  September  19.  2000. 

Time:  10:00  a.m.-4:00  p.m 

Host  Division:  Northwestern  Division. 

Location:  Vancouver.  WA. 

The  US.  Army  Corps  of  Engineers 
values  your  opinion.  Please  plan  to 
attend!  We  look  forward  to  receiving 
your  RSVP  and  the  opportunity  to  Join 
the  Dialogue 

Robert  A.  Pietrowsky, 

Actinfi  Director.  Institutp  for  Wattr  Fesounres 
IFK  Doc,  0O-13J42  Filed  S-2fi-00:  SAh  am] 
aaiJNa  cooc  37io-«-u 


DEPARTMENT  OF  DEFENSE 

Department  ol  the  Navy 

Notice  of  Intent  To  Grant  Exclusive 
Patent  License;  Nanoptlcs,  Inc. 

agency:  Department  of  the  Navy.  DOD. 
ACTION:  Notice 


objections  along  with  supporting 
evidence,  if  any.  not  later  than  July  31, 
2000. 

ADDRESSES:  Written  objections  are  to  be 
filed  with  the  Office  of  Patent  Counsel. 
Space  and  Naval  Warfare  Systems 
Center,  D0012,  53510  Silvergate  Ave., 
Rm  103.  San  Diego.  CA  92152-5765. 
Kindly  refereiice  N.C.  72,844  in  all 
correspondence  directed  to  this  matter. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr 
Harvey  Fendelman.  Patent  Counsel. 
Space  and  Naval  Warfare  Systems 
Center.  Code  D0012.  53510  SUvergate 
Ave,.  Rm  103.  San  Diego.  CA  92152- 
5765.  telephone  (619)  553-3001. 

(Authority   35  11. SC  207,  37  CFR  Pari  404) 

Dateci   May  18,  2000. 
|.L.  Roth, 

Lieutenant  Commander,  fudge  Advocate 
(ieneral's  Corps.  L'.S  Savy,  Federal  Register 
Liaison  Officer 

|FR  Doc   00-13392  Filed  5-26-00;  8:45  am) 
BHJJNQ  COOe  M10-FF-P 


DEPARTMENT  OF  EDUCATION 

Federal  Pell  Grant,  Federal  Perkins 
Loan,  Federal  Work-Study,  Federal 
Supplemental  Educational  Opportunity 
Grant,  Federal  Family  Educatk>n  Loan, 
and  WUIiam  D.  Ford  Federal  Direct 
Loan  Programs 

agency:  Office  of  Student  Financial 
Assistance,  Department  of  Education. 
ACTION:  Notice  of  revision  of  the  Federal 
need  analysis  methodology  for  the 
2001-2002  award  year. 


SUMMARY:  The  Department  of  the  Navy 
hereby  gives  notice  of  a  prospective 
license  to  Nanoptics  Inc.  to  the 
Government-owned  invention  described 
as  "GRID-FREE.  MODULAR  LARGE 
SCREEN  DISPLAY  " 
DATES:  Anyone  wishing  to  object  to  the 
grant  of  this  license  must  file  written 


SUMMARY:  The  Secretary  of  Education 
announces  the  annual  updates  to  the 
tables  that  will  be  used  in  the  statutory 
"Federal  Need  Analysis  Methodology" 
to  determine  a  student's  expected  family 
contribution  (EFC)  for  award  year  2001- 
2002  under  part  F  of  title  IV  of  the 
Higher  Education  Act  (HEA)  of  1965.  as 
amended  (Tide  IV.  HEA  Programs).  An 
EFC  is  the  amount  a  student  and  his  or 
her  family  may  reasonably  be  expected 
to  contribute  toward  the  student's 
postsecondary  educational  costs  for 
purposes  of  determining  financial  aid 
eligibility.  The  title  IV,  HEA  Programs 
include  the  Federal  Pell  Grant,  campus- 
based  (Federal  Perkins  Loan,  Federal 
Work-Study,  and  Federal  Supplemental 
Educational  Opportunity  Grant 
Programs),  Federal  Family  Education 
Loan,  and  William  D.  Ford  Federal 
Direct  Loan  Programs. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Edith  Bell.  Program  Specialist,  U,S, 
Department  of  Education.  400  Maryland 
Avenue,  SW,,  (Room  4621.  ROB-3), 
Washington.  DC  20202-5444. 
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Telephone:  (202)  708-5591.  If  you  use  a 
telecommunications  device  for  the  deaf 
(TDD),  you  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339, 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternate 
format  {e.g..  Braille,  large  print, 
audiotape  or  computer  diskette)  on 
request  to  the  contact  person  listed  in 
the  preceding  paragraph, 
SUPPLEMENTARY  INFORMATION:  Part  F  of 
title  IV  of  the  HEA  specifies  the  criteria, 
data  elements,  calculations,  and  tables 
used  in  the  Federal  Need  Analysis 
Methodology  EFC  calculations. 

Section  478  of  part  F  of  the  HEA 
requires  the  Secretary  to  adjust  four  of 
the  tables — the  Income  Protection 
Allowance,  the  Adjusted  Net  Worth  of 
a  Business  or  Farm,  the  Education 
Savings  and  Asset  Protection 
Allowance,  and  the  Assessment 
Schedules  and  Rates — each  award  year 
to  take  into  account  inflation.  The 
changes  are  based,  in  general,  upon 
increases  in  the  Consumer  Price  Index. 

For  the  award  year  2001-2002  the 
Secretary  is  charged  with  updating  the 


income  protection  allowance,  adjusted 
net  worth  of  a  business  or  farm,  and  the 
assessment  schedules  and  rates  to 
account  for  inflation  that  took  place 
between  December  1999  and  December 
2000.  However,  since  the  Secretary  must 
publish  these  tables  before  December 
2000,  the  increases  in  the  tables  must  be 
based  upon  a  percentage  equal  to  the 
estimated  percentage  increase  in  the 
Consumer  Price  Index  for  all  Urban 
Consumers  for  1999,  The  Secretary 
estimates  that  the  increase  in  the 
Consumer  Price  Index  for  all  Urban 
Consumers  for  the  period  December 
1999  through  December  2000  will  be  2.3 
percent.  The  updated  tables  are  in 
sections  1,2,  and  4  of  this  notice. 

The  Secretary  must  also  revise,  for 
each  award  year,  the  table  on  asset 
protection  allowance  as  provided  for  in 
section  478(d)  of  the  HEA.  The 
Education  Savings  and  Asset  Protection 
Allowance  table  for  the  award  year 
2001-2002  has  been  updated  in  section 
3  of  this  notice. 

Section  477(b)(5)  of  part  F  of  the  HEA 
also  requires  the  Secretary  to  increase 
the  amount  specified  for  the 


Employment  Expense  Allowance  to 
accoimt  for  inflation  based  upon 
increases  in  the  Bureau  of  Labor 
Statistics  budget  of  the  marginal  costs 
for  a  two-earner  compared  to  a  one- 
earner  family  for  meals  away  from 
home,  apparel  and  upkeep, 
transportation,  and  housekeeping 
services.  Therefore,  the  Secretary'  is 
increasing  this  allowance  as  described 
in  section  5  of  this  notice. 

The  HEA  provides  for  the  following 
annual  updates: 

1.  Income  Protection  Allowance.  This 
allowance  is  the  amount  of  reasonable 
living  expenses  that  would  be 
associated  with  the  maintenance  of  an 
individual  or  family.  The  allowance  is 
offset  against  the  family's  income  and 
varies  by  family  size.  The  income 
protection  allowance  for  the  dependent 
student  is  $2,250.  The  income 
protection  allowances  for  parents  of 
dependent  students  and  independent 
students  with  dependents  other  than  a 
spouse  for  award  year  2001-2002  are: 


Family  size 

Number 

in  college 

1 

2 

3 

4 

5 

2  

3  

4  

5     

12.760  . 

15.890 

19,630 

23,160 

27,090 

10,580 
13,720 
17.440 
20,970 

24,900 

-    .  —             i 

11,540 
15,270 
18,800 

22,730 

1 

13,090 
16,620 
20,550 

14  450 

6        

18  380 

For  eacti  additional  family  memt»er  add  $3,060. 
For  each  additional  college  student  subtract  $2,170. 


The  income  protection  allowances   for  independent  students  without  dependents   other  than  a  spouse  for  award 
year  2001-2002  are: 


Mental  status 


Number  in 
college 


Single 

Marned 

Warned 


$5,110 
5,110 
8,180 


2.  Adjusted  Net  Worth  (NW)  of  a 
Business  or  Farm  A  portion  of  the  full 


net  value  of  a  farm  or  business  is 
excluded  from  the  calculation  of  an 
expected  contribution  since — (1)  the 
income  produced  from  these  assets  is 
already  assessed  in  another  part  of  the 
formula;  and  (2)  the  formula  protects  a 
portion  of  the  value  of  the  assets.  The 
portion  of  these  assets  included  in  the 


contribution  calculation  is  computed 
according  to  the  following  schedule. 
This  schedule  is  used  for  parents  of 
dependent  students,  independent 
students  without  dependents  other  than 
a  spouse,  and  independent  students 
with  dependents  other  than  a  spouse. 


If  the  net  worth  of  a  business  or  farm  is- 

Less  than  SI   

$1  to  $90,000  

$90,001  to  $275,000  

$275,001  to  $455,000   


The  adjusted  net  worth  is- 


$455,001  or  more 


0 

0 

36,000 

128,500 


40% 

50% 
60% 


of  NW  

of  NW  over 
of  NW  over 


236,500       +  ;    100%    of  NW  over 


$90,000 
275,000 
455,000 
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3.  Education  Saviniis  and  Assft 
Pmtet  tion  Allowant  p  This  allowance 
protects  a  portion  of  net  worth  (assets 
less  debts)  from  being  considered 
available  for  postsecondarv  educational 
expenses.  There  are  three  asset 
protection  allowance  tables — one  for 
parents  of  dependent  students,  one  for 
independent  students  without 
dependents  other  than  a  spouse,  and 
one  for  independent  students  with 
dependents  other  than  a  spouse 

Dependent  Students 


And  there  are — 


It  ttie  age  ot  ttie  older 
parent  is — 


Two  par- 
ents 


One  par- 
ent 


Then    the 

education 

savings 

and    asset 

protection         allovi^- 

ance  is— 

25  or  less 

0 

0 

26  

2,500 

1.500 

27    

5.000 

2,900 

28  

7.500 

4.400 

29     

10,000 
12.500 

5  800 

30    

7.300 

31  

15,000 

8.800 

32  

17.500 

10.200 

33  

19.900 

11,700 

34    

22,400 

13.100 

35    

24,900 

14.600 

36 .: 

27,400 

16,100 

37    

29.900 

17,500 

38    

32.400 

19,000 

39  

34.900 

20,400 

40  

37.400 

21.900 

41  

38,400 

22.300 

42    

39  300 

22.800 

43    

40.300 
41.400 

23  300 

44    

23.800 

45  

42.400 

24,400 

46    

43.500 

24.900 

47    

44.600 

25,500 

48  

45,700 

26.100 

49  

46,800 

26,700 

50  

48.300 

27,200 

51   

49,500 

27,900 

52    

50,800 

28.600 

53  

52.300 

29.400 

54    

53,600 

30,100 

55    

55.300 
56,900 
58.700 
60.400 
62.200 
64.100 

30  800 

56    

31  500 

57     

32  400 

58     

33  200 

59    

34  200 

60    

35.000 

61    

66,000 

36.000 

62  

68,300 

37,000 

63    

70.600 

38,000 

64       

72.700 

39.100 

65  and  over    

75.100 

40.400 

Independent  Students  Without 
Dependents  Other  Than  a  Spouse 


If  the  age  of  the  stu- 
dent IS — 


And  the  student  is — 
Marned  Single 


25  or  less 
26 


27 

28  

29  

30  

31  

32  

33  

34  

35  

36  

37  

38    

39  

40  

41   

42  

43  

44  

45  

46  , 

47  

48  

49  

50  

51   

52  

53  

54  

55  

56    

57  

58  

59  

60  

61   

62  

63  

64 

65  and  over 


Then  the  education 
savings  ar>d  asset 
protection  allow- 
ance Is — 


01 

0 

2.500 

1.500 

5.000 

2.900 

7,500 

4.400 

10.000 

5,800 

12.500 

7,300 

15,000 

8.800 

17.500 

10.200 

19900 

11.700 

22,400 

13,100 

24,900 

14,600 

27.400 

16,100 

29.900 

17.500 

32.400 

19.000 

34,900 

20,400 

37,400 

21.900 

38,400 

22.300 

39,300 

22.800 

40,300 

23,300 

41.400 

23,800 

42,400 

24.400 

43,500 

24.900 

44,600 

25.500 

45,700 

26.100 

46.800 

26,700 

48.300 

27,200 

49,500 

27.900 

50.800 

28.600 

52.300 

29,400 

53,600 

30.100 

55,300 

30,800 

56,900 

31.500 

58,700 

32.400 

60.400 

33.200 

62.200 

34.200 

64,100 

35,000 

66,000 

36,000 

68.300 

37,000 

70.600 

38,000 

72.700 

39,100 

75.100 

40.400 

Independent  Students  With 
Dependents  Other  Than  a  Spouse 


If  the  age  of  the  stu- 
dent IS — 


And  the  student  is- 


Mamed 


Single 


-t- 


Then     the    education 
savings  and  assets 
protection 
ance  is- 


allow- 


25  or  less 

26  

27    

28    

29  


o! 

0 

2.500 

1.500 

5.000 

2,900 

7.500 

4,400 

10.000 

5.800 

Independent  Students  With  De- 
pendents Other  Than  a 
Spouse — Continued 


If  the  age  of  the  stu- 
dent IS — 


And  the  student  is — 
Marned  Single 


30 

31  

32  

33  

34  

35  

36  

37  

38  

39  

40  

41  

42  

43  

44  

45  

46  

47  

48  

49  

50  

51  

52  

53  

54  

55  

56  

57  

58  

59  

60  

61  

62  

63  

64  

65  and  over 


12.500 

7.300 

15.000 

8,800 

17.500 

10,200 

19,900 

11.700 

22,400 

13.100 

24.900 

14,600 

27.400 

16.100 

29.900 

17.500 

32.400 

19.000 

34.900 

20,400 

37,400 

21,900 

38.400 

22,300 

39.300 

22.800 

40,300 

23,300 

41.400 

23.800 

42.400 

24,400 

43.500 

24,900 

44,600 

25,500 

45,700 

26.100 

46,800 

26,700 

48,300 

27,200 

49.500 

27.900 

50,800 

28,600 

52,300 

29.400 

53,600  : 

30,100 

55,300  1 

30,800 

56,900  1 

31.500 

58,700 

32,400 

60,400 

33.200 

62,200 

34.200 

64,100 

35,000 

66.000 

36,000 

68,300  t 

37,000 

70,600 

38,000 

72,700, 

39,100 

75.100 

40.400 

4.  Assessinent  Schedules  and  Rates. 
Two  schedules,  one  for  dependent 
students  and  one  for  independent 
students  with  dependents  other  than  a 
spouse,  are  used  to  determine  the 
expected  contribution  toward 
educational  expenses  from  family 
financial  resources.  For  dependent 
students,  the  expected  parental 
contribution  is  derived  from  an 
assessment  of  the  parents  adjusted 
available  income  (AAI).  For 
independent  students  with  dependents 
other  than  a  spouse,  the  expected 
contribution  is  derived  from  an 
assessment  of  the  family's  AAI.  The  AAI 
represents  a  measure  of  a  family's 
financial  strength,  which  considers  both 
income  and  assets. 

The  parents'  contribution  for  a 
dependent  student  is  computed 
according  to  the  following  schedule: 


If  AAI  IS— 

Less  than  -$3,409  ($3,409) 
($3,409)  to  $11.400 


-$750 


22° 


Then  the  contnbution  is — 


of  AAI 
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511,401  to  $14,300 
$14,301  to  $17,200 
$17,201  to  $20,100 
$20,101  to  $23,000 
$23,001  or  more 


2,508 

-1- 

25% 

of  AAI  over 

3,233 

.+ 

29% 

of  AAI  over 

4,074 

+ 

34% 

of  AAI  over 

5.060 

+ 

40% 

of  AAI  over 

6.220 

-t- 

47% 

of  AAI  over 

$11,400 
14.300 
17.200 
20  100 
23.000 


The  contribution  for  an  independent  student  with  dependents  other  than  a  spouse  is  computed  according  to  the 
following  schedule: 


if  AAI  is— 

Less  than  -$3,409  ($3,409) 

($3,409)  to  $1 1 ,400  

$11,401  to  $14,300  

$14,301  to  $17,200  

$17,201  to  $20,100  

$20,101  to  $23,000  

$23,001  or  more   


-$750 


22% 

2.508 

-1- 

25% 

3,233 

+ 

29% 

4,074 

+ 

34% 

5,060 

-f 

40% 

6,220 

-f 

47% 

Then  the  contribution  Is — 


of  AAI. 

of  AAI  over 811,400 

of  AAI  over 14.300 

of  AAI  over 17.200 

of  AAI  over 20.100 

of  AAI  over 23.000 


5.  Emplo\inent  Expense  Allowance. 
This  allowance  for  employment-related 
expenses,  which  is  used  for  the  parents 
of  dependent  students  and  for  married 
independent  students  with  dependents, 
recognizes  additional  expenses  incurred 
by  working  spouses  and  single-parent 
households.  The  allowance  is  based 
upon  the  marginal  differences  in  costs 
for  a  two  wage  earner  family  compared 
to  a  one  wage  earner  family  for  meals 


away  from  home,  apparel  and  upkeep, 
transportation,  and  housekeeping 
services. 

The  employment  expense  allowance 
for  parents  of  dependent  students, 
married  independent  students  without 
dependents  other  than  a  spouse,  and 
independent  students  with  dependents 
other  than  a  spouse  is  the  lesser  of 
S2,900  or  35  percent  of  earned  income. 

6.  Allowance  for  State  and  Other 
Taxes.  This  allowance  for  State  and 

Parents  of  Dependent  Students 


other  taxes  protects  a  portion  of  the 
parents'  and  student's  income  from 
being  considered  available  for 
postsecondarv  educational  expenses. 
There  are  four  tables  for  State  eind  other 
taxes,  one  each  for  parents  of  dependent 
students,  independent  students  with 
dependents  other  than  a  spouse, 
dependent  students,  and  independent 
students  without  dependents  other  than 
a  spouse. 


If  parents'  State  or  terntory  of  residence  is: 


And  parents  total  income 

IS— 


less  than 
$15,000 


$15,000  or 
more 


then  the  percentage  Is — 


Arkansas 


Wyoming.  Tennessee.  Nevada.  Alaska.  Texas  

Louisiana.  Florida,  Washington.  South  Dakota  

Alat>ama,  Mississippi  

North  Dakota,  Illinois,  Connecticut.  New  Mexico.  MIssoun,  West  Virginia,  Anzona.  Indiana.  Oklahoma, 

New  Hampshire,  Pennsylvania,  Colorado.  Georgia.  Kansas,  Kentucky,  Idaho  

North  Carolina,  Virginia,  Delaware.  South  Carolina,  Ohio,  Utah,  Nebraska,  Montana,  California,  New  Jersey. 

Vermont,  Hawaii  

Massachusetts,  Rhode  Island.  Michigan,  Minnesota.  Maine,  Maryland  

District  of  Columbia,  Wisconsin.  Oregon 

New  York  

Other  


Iowa. 


3 
4 
5 
6 

7 

8 

9 

10 

11 

4 


2 
3 

4 
5 
6 

7 
8 
9 
10 
3 


Independent  Students  With  Dependents  Other  Than  a  Spouse 


if  student's  State  or  territory  of  residence  is: 


And  student  s  total  in- 
come IS— 


Less  than 
$15,000 


$15,000  or 
more 


Wyoming.  Tennessee.  Nevada.  Alaska,  Texas  

Louisiana.  Florida.  Washington,  South  Dakota  

Alatjama,  Mississippi  

North  Dakota.  Illinois,  Connecticut.  New  Mexico,  Missoun.  West  Virginia,  Arizona.  Indiana,  Oklahoma,  Arkansas 

New  Hampshire,  Pennsylvania,  Colorado,  Georgia.  Kansas,  Kentucky,  Idaho  

North  Carolina.  Virginia.  Delaware.  South  Carolina.  Ohio,  Utah,  Nebraska.  Montana.  California.  New  Jersey.  Iowa. 

Vermont,  Hawaii  

Massachusetts,  Rhode  Island.  Michigan,  Minnesota.  Maine.  Maryland  

District  of  Columbia.  Wisconsin,  Oregon 

New  York  


1    then  the  percentage  is— 

3 

2 

4 

3 

5 

4 

6 

5 

7 

6 

8 

7 

9 

8 

10 

9 

1"1 

10 
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Independent  Students  With  Dependents  Other  Than  a  Spouse— Continued 


If  student's  State  or  territory  of  residence  is 


And  students  total  in- 
come IS — 

Less  than         $15,000  or 
$15,000  more 


Other 


Dependent  Students 


If  Student's  State  or  terntory  of  residerx»  is 


The  per- 
centage is- 


Alaska,  Texas.  South  Dakota.  Wyoming,  Washington.  Tennessee,  Nevada „ „ 

Florida.  New  Hampshire  

Connecticut,  Louisiana.  Illinois.  North  Dakota 

Mississippi,  Arizona,  Alabama,  Pennsylvania.  New  Jersey  Missoun 

Nebraska,  Indiana,  Colorado,  New  Mexico  Oklahoma,  Kansas  West  Virginia,  Rhode  Island,  Virginia.  Georgia.  Arkansas. 
Vermont,  Michigan 

Montana,  Idaho,  Utah.  Kentucky,  Massachusetts.  Calitomia.  North  Carolina.  South  Carolina.  Ohio.  Iowa,  Delaware,  Maine.  Wis- 
consin   

Oregon,  Maryland.  Minnesota.  Hawaii  

District  ot  Columbia.  New  York  „ 

Other  


0 

1 
2 

3 


5 
6 

7 
2 


Independent  Students  Without  Dependents  Other  Than  a  Spouse 


If  student's  State  or  terntory  of  residence  is. 


The  per- 
centage is- 


Alaska.  Texas,  South  Dakota.  Wyoming,  Washington,  Tennessee,  Nevada      

Florida.  New  Hampshire  

Connecticut.  Louisiana.  Illinois   North  Dakota  

Mississippi,  Anzona.  Alat)ama.  Pennsylvania.  New  Jersey   Missouri  

Nebraska.  Indiana,  Colorado  New  Mexico.  Oklahoma,  Kansas,  West  Virginia.  Rhode  Island.  Virginia.  Georgia,  Arkansas. 
Vermont,  Michigan 

Montana.  Idaho,  Utah  Kentucky.  Massachusetts.  California.  North  Carolina,  South  Carolina.  Ohio.  Iowa.  Delaware.  Maine,  Wis- 
consin  

Oregon,  Maryland.  Minnesota.  Hawaii  

District  of  Columbia,  New  York      

Other   


0 
1 
2 
3 


5 
6 

7 
2 
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DEPARTMENT  OF  EDUCATION 
[CFDA  No.  84.033] 

Student  Financial  Assistance,  Federal 
Work-Study  Programs 

agency:  Department  of  Education, 
ACTION:  Notice  of  the  closing  date  for 
institutions  to  submit  a  request  for  a 
waiv»?r  of  the  seven  percent  community 


service  expenditure  requirements  in  the 
Federal  Work-Study  (FWS)  Program. 

SUMMARY:  lune  26.  2000  is  the  closing 
date  for  institutions  to  request  a  waiver 
of  the  community  service  expenditure 
requirements  for  the  2000-2001  award 
year  (July  1.  2000  through  June  30. 
2001).  An  institution  is  required  to 
expend  at  least  seven  percent  of  its  total 
Federal  allocation  under  the  FWS 
program  to  compensate  students  in 
community  service  employment.  Also, 
in  meeting  the  seven  percent 
community  service  expenditure 
requirement,  one  or  more  of  the 
institution's  FWS  students  must  be 
employed  as  a  reading  tutor  for  children 
in  a  reading  tutoring  project  or 
performing  family  literacy  activities  in  a 
family  literacy  project.  The  FWS 
program  is  authorized  by  part  C  of  title 
IV  of  the  Higher  Education  Act  of  1965. 
as  amended  (HEA). 

DATES:  Closing  Date  for  Submitting  a 
Waiver  Request  and  any  Supporting 
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Information  or  Documents.  To  request  a 
waiver,  an  institution  must  mail  or  hand 
deliver  its  waiver  request  to  the 
Department  by  5:00  p.m.  eastern  time  on 
June  16.  2000.  If  you  choose  you  may 
fax  or  e-mail  your  waiver  request  and 
any  supporting  information  or 
documents  by  5  p.m.  eastern  time  on 
June  16,  2000.  You  must  fax  the  waiver 
request  to  Sandra  Donelson  at  (202) 
205-1919  or  (202)  260-0522  or  e-mail  to 
the  following  address: 
Sandra_Donelson@ed.gov. 

ADDRESSES:  Waiver  Requests  Delivered 
by  Mail.  An  institution  must  address  a 
waiver  request  delivered  by  mail  to  Ms. 
Sandra  Donelson.  Student  Financial 
Assistance.  U.S.  Department  of 
Education.  400  Maryland  Avenue.  SW.. 
Suite  600D,  Portals  Building. 
Washington.  DC  20202-5453.  An 
institution  must  show  proof  of  mailing 
consisting  of  one  of  the  following:  (1)  A 
legibly  dated  U.S.  Postal  Service 
postmark:  (2)  a  legible  mail  receipt  with 
the  date  of  mailing  stamped  by  the  U.S. 
Postal  Service:  (3)  a  dated  shipping 
label,  invoice,  or  receipt  from  a 
commercial  carrier:  or  (4)  any  other 
proof  of  mailing  acceptable  to  the 
Secretary  of  Education. 

If  a  waiver  request  is  sent  through  the 
U.S.  Postal  Service,  the  Secretary'  does 
not  accept  either  as  proof  of  mailing:  (1) 
A  private  metered  postmark  or  (2)  a  mail 
receipt  that  is  not  dated  by  the  U.S. 
Postal  Serx'ice. 

An  institution  should  note  that  the 
U.S.  Postal  Ser\'ice  does  not  uniformly 
provide  a  dated  postmark.  Before 
relying  on  this  method,  an  institution 
should  check  with  its  local  post  office. 

The  Secretary  encourages  an 
institution  to  use  certified  or  at  least 
first-class  mail.  Institutions  that  submit 
waiver  requests  after  the  closing  date  of 
June  16.  2000,  will  not  be  considered. 

Waiver  Request  Delivered  by  Hand.  If 
an  institution  delivers  its  waiver  request 
by  hand,  it  must  deliver  the  waiver 
request  to  Ms.  Sandra  Donelson, 
Student  Financial  Assistance,  U.S. 
Department  of  Education.  Suite  600D. 
Portals  Building.  1250  Maryland 
Avenue.  SW..  Washington.  D.C.  The 
Secretary  accepts  hand-delivered  waiver 
requests  between  8  a.m.  and  5  p.m. 
(Eastern  timej  daily,  except  Saturdays. 
Sundays,  and  Federal  holidays.  The 
Secretary  will  not  accept  waiver 
requests  that  are  delivered  by  hand  after 
5  p.m.  on  June  16,  2000. 
SUPPLEMENTARY  INFORMATION:  Under 
section  443(b)(2)(A)  of  the  HEA,  an 
institution  must  use  at  least  seven 
percent  of  the  total  amount  of  its  FWS 
Federal  allocation  granted  for  an  award 
year  to  compensate  students  employed 


in  community  service.  However,  we 
may  waive  this  requirement  if  it  is 
determined  that  enforcing  it  would 
cause  hardship  for  students  at  the 
institution. 

An  appropriate  institutional  official 
must  sign  the  waiver  request  and 
include,  above  the  signature,  the 
following  statement:  "I  certify  that  the 
information  I  provided  in  this  waiver 
request  is  true  and  accurate  to  the  best 
of  my  knowledge.  I  understand  that  the 
information  is  subject  to  audit  and 
program  review  by  the  Department  of 
Education." 

To  receive  a  waiver,  you  must 
demonstrate  that  complying  with  the 
seven  percent  requirements  would 
cause  hardship  for  students  at  your 
institution.  To  allow  flexibility  to 
consider  factors  that  may  be  valid 
reasons  for  a  waiver,  we  do  not  specif\' 
the  particular  circumstances  that  would 
support  granting  a  waiver.  However,  we 
do  not  foresee  many  instances  in  which 
a  waiver  will  be  granted.  The  fact  that 
it  may  be  difficult  for  you  to  comply 
with  this  provision  of  the  HEA  is  not  a 
basis  for  granting  a  waiver. 

Applicable  Regulations 

The  following  regulations  apply  to  the 
Federal  Work-Study  program; 

(1)  Student  Assistance  General 
Provisions,  34  CFR  part  668. 

(2)  General  Provisions  for  the  Federal 
Perkins  Loan  Program.  Federal  Work- 
Study  Program,  and  Federal 
Supplemental  Educational  Opportunity 
Grant  Program,  34  CFR  part  673. 

(3)  Federal  Work-Stuoy  Programs.  34 
CFR  part  675. 

(4)  Institutional  Eligibility  Under  the 
Higher  Education  Act  of  1965.  as 
amended.  34  CFR  part  600. 

(5)  New  Restrictions  on  Lobbying,  34 
CFR  part  82. 

(6)  Government  Debarment  and 
Suspension  (Nonprocurement)  and 
Government  Requirements  for  Drug-Free 
Workplace  (Grants),  34  CFR  part  85. 

(7)  Drug  and  Alcohol  Abuse 
Prevention,  34  CFR  part  86. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Sandra  Donelson,  Student  Financial 
Assistance.  U.S.  Department.  400 
Maryland  Avenue,  SW.,  Suite  600D 
Portals  Building,  Washington,  DC. 
Telephone  (202)  708-9751.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternate 
format  (e.g.,  Braille,  large  print, 
audiotape  or  computer  diskette)  by 
contacting  the  Alternate  Format  Center 
at  (202)  260-9895  between  8:30  a.m. 


and  4:30  p.m.,  Eastern  time,  Monday 
through  Friday. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  the  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  either  of  the  following  sites: 
http://ocfo.ed.gov/fedreg.htm 
http://www.ed.gov/news.htral 

To  use  the  PDF  version  you  must  have 
Adobe  Acrobat  Reader,  which  is 
available  free  at  either  of  the  previous 
sites.  If  you  have  questions  about  using 
the  PDF  version,  call  the  U.S. 
Government  Printing  Office  (GPO),  toll 
free,  at  1-888-293-6498:  or  in  the 
Washington,  DC,  area  at  (202)  512-1530, 

Note:  The  official  version  of  this  document 
is  the  document  pubhshed  in  the  Federal 
Register.  Free  Internet  act  ess  to  the  offit  iai 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://w\v\v. ace  ess.gpo.gov  nara 
inde.x.html 

Program  Authority:  42  I  .S  C.  2753. 

Dated:  .May  23.  2000. 

Greg  Woods, 

Chief  Operating  Officer.  Student  Financial 
.Assistance 

|FR  Do(  .  00-13398  Filed  .5-26-00;  8:45  am) 

BILUNG  CODE  4000-01 -P 


DEPARTMENT  OF  ENERGY 

Office  of  Science 

Office  of  Science  Financial  Assistance 
Program  Notice  00-15:  Theoretical 
Research  In  Plasma  and  Fusion 
Science 

AGENCY:  Department  of  Energy  (DOE). 
ACTION:  Notice  inviting  new  and 
renewal  grant  applications. 

SUMMARY:  The  Office  of  Fusion  Energy 
Sciences  (OFES)  of  the  Office  of  Science 
(SC),  U.S.  Department  of  Energy  (DOE) 
announces  its  interest  in  receiving  grant 
applications  for  theoretical  research  in 
magnetic  fusion  energy  sciences.  All 
individuals  or  groups  planning  to 
submit  applications  for  new  or  renewal 
funding  in  FY  2001  should  submit  in 
response  to  this  Notice. 

The  specific  areas  of  interest  are; 
Magnetohydrodynamics  and  Stability: 
Confinement  and  Transport:  Edge  and 
Divertor  Physics:  Plasma  Heating  and 
Non-inductive  Current  Drive;  Iimovative 
Confinement  Concepts;  and  Atomic  and 
Molecular  Processes  in  Plasmas. 

More  specific  information  on  each 
area  of  interest  is  outlined  in  the  general 
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and  program  speciBc  supplementary 
information  sections  below.  Due  to  the 
limited  availability  of  funds.  Principal 
Investigators  with  continuing  grants 
may  not  submit  a  new  application  in  the 
same  area(s)  of  interest  as  their  current 
grant(s).  A  Principal  Investigator  may 
submit  only  one  application  under  each 
area  of  interest  as  listed  above. 
DATES:  To  permit  timely  consideration 
for  awards  in  Fiscal  Year  2001, 
applications  submitted  in  response  to 
this  notice  must  be  received  no  later 
than  4:30  p.m..  July  20.  2000.  Electronic 
submissions  of  formal  applications  will 
not  be  accepted. 

Applicants  are  requested  to  submit  a 
letter-of-intent  by  June  15.  2000.  which 
includes  the  title  of  the  application,  the 
name  of  the  Principal  Investigator(s).  the 
requested  funding  and  a  one-page 
abstract.  These  letters-of-intent  will  be 
used  to  organize  and  expedite  review 
processes.  Failure  to  submit  a  letter-of- 
intent  will  not  negatively  prejudice  a 
responsive  formal  application  submitted 
in  a  timely  fashion.  Electronic 
submissions  of  letters-of-intent  are 
acceptable. 

ADDRESSES:  Formal  applications 
referencing  Program  Notice  00-15. 
should  be  sent  to:  U.S.  Department  of 
Energy.  Office  of  Science.  Grants  and 
Contracts  Division.  SC-64.  19901 
Germantown  Road.  Germantown. 
Maryland  20874-1290.  ATTN:  Program 
Notice  00-15.  The  above  address  must 
also  be  used  when  submitting 
applications  by  U.S.  Postal  Service 
Express  or  any  other  commercial 
overnight  delivery  service,  or  when 
hand-carried  by  the  applicant. 

Letters-of-intent  referencing  Program 
Notice  00-15.  should  be  forwarded  to: 
U.S.  Department  of  Energy,  Office  of 
Science,  Office  of  Fusion  Energy 
Sciences.  SC-50.  19901  Germantown 
Road.  Germantown.  Maryland  20874- 
1290.  ATTN:  John  Sauter.  Letters-of- 
intent  can  also  be  submitted  via  E-mail 
at  the  following  E-mail  address: 
john.sauter^cience.doe.gov 

FOR  FURTHER  INFORMATION  CONTACT: 

Office  of  Fusion  Energy  Sciences.  U.S. 
Department  of  Energy,  19901 
Germantown  Road,  Germantown,  MD 
20874-1290.  Specific  contacts  for  each 
area  of  interest,  along  with  telephone 
numbers  and  Internet  addresses,  are 
listed  below: 

Magnetohydrodynamics  and  Stability: 
Rostom  Dagazian.  Research  Division. 
SC-55.  Telephone:  (301)  903-4926.  or 
by  Internet  address. 
Rostom.dagazian@science.doe.gov. 

Confinement  and  Transport:  Curt 
Bolton.  Research  Division.  SC-55. 
Telephone:  (301)  903^914,  or  by 


Internet  address. 

curt. bolton®science.  doe.gov. 

Edge  and  Divertor  Physics:  Walter 
Sadowski.  Research  Division.  SC-55. 
Telephone:  (301)  903-4678.  or  by 
Internet  address. 
walt.sadowski@science.doe.gov. 

Plasma  Heating  and  Non-inductive 
Current  Drive:  Walter  Sadowski. 
Research  Division,  SC-55,  Telephone: 
(301)  903-4678,  or  by  Internet  address, 
walt.sadowski@science.doe.gov. 

Innovative  Confinement  Concepts: 
Steve  Eckstrand,  Research  Division.  SC- 
55.  Telephone:  (301)  903-5546.  or  by 
Internet  address. 
steve.eckstrand@science.doe.gov. 

Atomic  and  Molecular  Processes  in 
Plasmas:  Mike  Crisp.  Research  Division. 
SC-55.  Telephone:  (301)  903-4883.  or 
by  Internet  address. 
michael.crisp@science.doe.gov. 

SUPPLEMENTARY  INFORMATKM:  General 
information  about  development  and 
submission  of  applications,  eligibility, 
limitations,  evaluations  and  selection 
processes,  and  other  policies  and 
procedures  may  be  found  in  the 
Application  Guide  for  the  Office  of 
Science  (SC)  Financial  Assistance 
Program  and  10  CFR  Part  605. 
Electronic  access  to  SC's  Financial 
Assistance  Guide  and  required  forms  is 
possible  via  the  Internet  using  the 
following  Web  site  address:  http:// 
www.sc.doe.gov/production/grants/ 
grants.html.  DOE  is  under  no  obligation 
to  pay  for  any  costs  associated  with  the 
preparation  or  submission  of  an 
application  if  an  award  is  not  made. 

Program  Funding 

It  is  anticipated  that  $7,600,000  of 
Fiscal  Year  2001  funding  will  be 
available  to  start  new  work  or  renewals 
of  existing  work  from  applications 
received  in  response  to  this  Notice.  The 
number  of  awards  and  range  of  funding 
will  depend  on  the  number  of 
applications  received  and  selected  for 
award.  Since  future  year  funding  is  not 
anticipated  to  increase,  applications 
should  propose  constant  year  effort 
(allowing  for  inflation).  Future  year 
funding  will  depend  upon  suitable 
progress  and  the  availability  of  funds. 
The  cost-effectiveness  of  the  application 
will  be  considered  when  comparing 
applications  with  differing  funding 
requirements.  Applications  requiring 
annual  funding  as  low  as  $50,000  are 
welcomed  and  encouraged. 

Collaborative  research  projects 
involving  more  than  one  institution,  as 
well  as  work  in  support  of  the 
computational  collaborative  research 
efforts  are  encouraged.  Applications 
submitted  from  different  institutions 


which  are  directed  at  a  common 
research  activity,  should  clearly  indicate 
they  are  part  of  a  proposed  collaboration 
and  contain  a  brief  description  of  the 
overall  research  project.  However,  each 
application  must  have  a  distinct  scope 
of  work  and  a  qualified  principal 
investigator,  who  is  responsible  for  the 
research  effort  being  performed  at  his  or 
her  institution.  Synergistic 
collaborations  with  researchers  in 
federal  laboratories  and  Federally 
Funded  Research  and  Development 
Centers  (FFRDCs).  including  the  DOE 
National  Laboratories  are  also 
encouraged,  though  no  funds  will  be 
provided  to  these  organizations  under 
this  Notice.  Further  information  on 
preparation  of  collaborative  applications 
may  be  accessed  via  the  Internet  at 
http://www.sc.doe.gov/production/ 
grants/Colab.html. 

To  enable  all  reviewers  in  each 
category  to  read  all  applications  in  that 
category,  the  application  must  be 
limited  to  a  maximum  of  twenty  (20) 
pages  (including  text  and  figures)  for 
applications  from  1-2  persons  and 
thirty  (30)  pages  for  applications  from 
theory  groups.  In  addition,  please  limit 
biographical  and  publication 
information  for  the  principal 
investigator  and  senior  personnel  to  no 
more  than  one  page  each.  Although  it  is 
not  required,  it  would  be  helpful  for 
each  applicant  to  submit  twelve  (12) 
copies  of  their  application  due  to  the 
anticipated  number  of  reviewers; 
otherwise  the  standard  number  of 
copies  must  be  received  with  each 
application  as  outlined  in  the 
Application  Guide. 

In  addition  to  the  information 
required  by  10  CFR  Part  605  each 
application  should  contain  the 
following  items:  (1)  A  succinct 
statement  of  the  goal  of  the  research,  (2) 
a  detailed  research  plan,  (3)  the  specific 
results  expected  at  the  end  of  the  project 
period,  (4)  an  analysis  of  the  adequacy 
of  the  budget,  and  (5)  a  discussion  .of  the 
impact  of  the  proposed  research  on 
other  fields  of  science. 

Merit  Review 

Applications  will  be  subjected  to 
formal  merit  review  and  will  be 
evaluated  against  the  following  criteria, 
which  are  listed  in  descending  order  of 
importance  as  set  forth  in  10  CFR  Part 
605  {www.sc.doe.gov/production/ 
grants/605index.htnil): 

1.  Scientific  and/or  technical  merit  of 
the  project, 

2.  Appropriateness  of  the  proposed 
method  or  approach, 

3.  Competency  of  the  applicant's 
personhel  and  adequacy  of  the  proposed 
resources. 
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4.  Reasonableness  and 
appropriateness  of  the  proposed  budget. 

The  Office  of  Fusion  Energy  Sciences 
shall  consider,  as  part  of  the  evaluation, 
other  available  advice  or  information  as 
well  as  program  policy  factors  such  as 
ensuring  an  appropriate  balance  among 
the  program  areas,  ensuring  support  for 
computational  teams,  ensuring  support 
for  experiments,  and  quality  of  previous 
performance.  Selection  of  applications/ 
proposals  for  award  will  be  based  upon 
the  findings  of  the  technical 
evaluations,  the  importance  and 
relevance  of  the  proposed  research  to 
the  Office  of  Fusion  Energy  Sciences' 
mission,  and  funding  availability. 

Program  Specific  Supplementary 
Information 

Magnetohydrodynamics  and  Stability 

Grant  applications  are  solicited  for 
new  research  or  continuation  of  past 
efforts  in  MHD  theory  in  support  of 
Fusion  commimity  work  in 
magnetically  confined  plasmas.  Current 
work  includes  advanced  tokamak  (AT), 
innovative  confinement  concepts  (ICC), 
burning  pla&ma  physics  and  steady  state 
high  beta  plasma  issues.  Both  analytical 
and  computational  approaches  will  be 
considered.  Additional  work  is 
particularly  needed  in  the  areas  of 
nonlinear  MHD.  neoclassical  tearing 
modes,  extended  MHD,  including  flows 
and  various  non-ideal  MHD  effects,  and 
resistive  wall  modes.  Work  in  support  of 
the  major  computational  initiative  that 
involves  the  development  of  large-scale 
codes  to  explore  non-linear  MHD  will 
also  be  considered. 

Confinement  and  Transport 

Applications  will  be  considered  in  the 
area  of  confinement  and  transport  in 
plasmas.  Both  analytical  and 
computational  work  is  of  interest.  The 
general  area  covers  plasma  turbulence, 
energy,  particle,  momentum  and 
radiation  transport  in  the  core  of  the 
plasma.  The  work  of  interest  includes 
work  in  support  of  tokamak  as  well  as 
non-tokamak  innovative  concepts. 
Topics  of  interest  include  among  others, 
electromagnetic  effects  on  turbulence, 
shear  flow  generation  and  its  impacts  on 
transport,  and  understanding  of  the  role 
of  collisions  in  turbulent  plasmas.  Work 
in  support  of  the  major  computational 
initiative  that  involves  the  development 
of  large-scale  codes  to  explore 
turbulence  will  also  be  considered. 

Edge  and  Divertor  Physics 

Applications  will  be  considered  in  the 
area  of  edge  physics  theory.  Both 
analytical  and  numerical  models  are  of 
interest.  The  general  area  covers  plasma 


turbulence,  energy,  particle  and 
radiation  transport  in  the  edge  of  the 
plasma  and  in  the  neighborhood  of  the 
separatrix.  The  work  of  interest  includes 
neutrals  transport  in  divertors  and 
plasma  edge  region,  atomic  physics 
processes  affecting  temperature, 
radiation  and  flame  front  propagation  in 
divertors.  Techniques  and  algorithms 
for  modeling  fast  particles  in  the  edge 
region  as  well  as  adaptive  grid  methods 
and  their  application  to  modeling  of 
plasma  turbulence  and  transport  in  the 
edge  region  will  be  reviewed. 

Plasma  Heating  and  Non-inductive 
Current  Drive 

Applications  will  be  considered  in  the 
area  of  RF  physics  in  plasmas.  This 
includes  RF  propagation,  heating  and 
current  drive.  Of  interest  are  both 
analytical  and  numerical  treatments  of 
interaction  of  plasmas  with  radio 
frequency  waves.  These  include 
electron  cyclotron,  ion  cyclotron,  lower 
hybrid  and  Bernstein  waves.  Topics  of 
interest  include,  among  others,  physical 
processes  involved  in  conversion  layers, 
power  deposition  for  temperatiu^ 
profile  control  and  interaction  of  waves 
of  different  frequencies  to  produce 
specific  effects  on  the  plasma. 
Applications  for  modeling  radio 
frequency  launchers  and  their  coupling 
to  the  edge  plasma  will  also  be 
considered. 

Innovative  Confinement  Concepts 

Grant  applications  are  desired  for 
theoretical  and  computational  research 
on  innovative  confinement  concepts 
that  have  the  possibility  of  leading  to 
improved  magnetic  fusion  systems.  In 
1996,  the  U.S.  fusion  program  began 
supporting  a  broadening  array  of 
innovative  confinement  concepts  (ICC). 
Increased  theoretical  and  computational 
research  is  needed  to  make  optimal  use 
of  these  experiments  as  they  come  into 
operation  and  to  support  further 
development  of  these  concepts. 
Additional  work  is  needed  particularly 
on  macroscopic  stability  and 
turbulence/transport  in  innovative 
confinement  concepts. 

Atomic  and  Molecular  Processes  in 
Plasmas 

Grant  applications  will  be  considered 
for  theoretical  research  relevant  to  the 
description  of  atomic  processes  in 
plasmas.  In  addition  to  overall  scientific 
merit,  emphasis  will  be  given  to  work 
that  promises  to  aid  the  understanding 
of  the  basic  atomic  processes  that  are 
important  for  modeling  of  magnetically 
confined  plasmas  and  high-density 
plasmas  found  in  inertial  confinement 
fusion  experiments.  The  program  has 


found  that  understanding  electron-atom 
and  electron-ion  collisions  and  the 
radiation  emitted  by  atoms  and  ions  to 
be  of  importance  for  the  modeling  of 
plasma  behavior  in  experiments.  Some 
current  areas  where  atomic  processes 
are  considered  to  be  important  include 
the  effects  of  transport,  the  effects  of 
impurities  and  the  understanding  of 
diagnostics. 

The  Catalog  of  Federal  Domestic 
Assistance  Number  for  this  program  is 
81.049,  and  the  solicitation  control  number  is 
ERFAP  10  CFR  Part  605. 

Issued  in  Washington.  DC  on  Mav  11. 
2000. 

John  Rodney  Clark. 

Associate  Director  of  Science  for  Resource 
Management. 

[FR  Doc.  00-13408  Filed  5-26-00;  8:45  am] 
BILUNG  CODE  6450-01 -U 


DEPARTMEm'  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP99-363-004] 

Equitrans,  LP.;  Notice  of  Proposed 
Changes  In  FERC  Gas  Tariff 

May  23.  2000. 

fake  notice  that  on  May  19.2000, 
Equitrans.  LP.  (Equitrans)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff. 
Original  Volume  No.  1.  the  following 
revised  tariff  sheet  to  become  effective 
April  1.  2000. 

Second  Revised  Sheet  No.  308 

Equitrans  states  that  the  purpose  of 
this  filing  is  to  comply  with  the 
Commission's  Order  issued  on  May  8. 
2000.  The  Commission  found  that  the 
filing  conteiined  a  duplicate  numbered 
tariff  sheet  First  Revised  Sheet  No.  308 
which  should  have  been  paginated 
Second  Revised  Sheet  No.  308.  Also,  the 
tariff  sheet  did  not  list  GISB  standards 
4.3.2  and  4.3.3  for  which  an  extension 
was  granted.  As  required  by  the 
Commission.  Equitrans  hereby  files  the 
enclosed  tariff  sheet  in  compliance  with 
the  May  8  Order,  to  correct  the  tariff 
pagination  and  incorporate  the  omitted 
GISB  standards. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  ser\'e  to  make 
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protestants  parties  to  the  protrwdin^.s 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  avadable  fur  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www. fere. fed, us/online/ 
rims.htm  (call  202-208-2222  for 
assistance) 

Linwood  A.  Watson,  |r.. 

Actirifi  Sfcrftan' 

|FR  Dot    OO-Ulfil  Filrtd  5-:J&-00;  8.45  am] 
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DEPARTMENT  OF  ENERGY 

Fadaral  Eiwryy  Rsgulatory 
Commission 

[Dockat  No.  RPOO-288-000] 

Ksm  RIvsr  Gss  Transmission 
Company;  Notlcs  of  Filing  Tariff 
Volums 

May  23.  2000. 

Take  notice  that  on  May  18,  2000. 
Kern  River  Gas  Transmission  Company 
(Kern  River)  tendered  ft)r  filing  and 
acceptance  a  completely  repaginated 
version  of  its  FERC  (ias  Tariff,  which 
has  been  designated  Second  Revised 
Volume  No   1 

Kern  River  states  that  the  purpose  of 
this  filing  is  to  reflet  t  an  overall 
reformatting  and  repagination  of  its 
tariff  that  resulted  from  tht?  conversion 
of  First  Revised  Volume  No   1  of  its 
FERC  C;as  Tariff  to  Micro.soft  Word   No 
substantive  changtis  are  being  proposed 

Kern  River  states  that  it  ha.s  served  a 
copy  of  this  filing  upon  its  customers 
and  interested  state  regulatory 
commissions 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regul.itorv  (ionunission, 
888  First  Street.  NE  ,  Washington,  DC 
20426.  in  ac:cordance  with  Se«:tions 
385.214  or  :185  211  of  the  Commission's 
Rules  and  Regulations   All  sui  h  motions 
or  protests  must  be  filed  in  rKcordance 
with  Section  1.S4  210  of  the 
Commission's  Regulations   I'rotests  will 
bo  considered  by  the  Coniinission  in 
determining  the  ap[)ropri<ile  .jctmn  to  be 
taken,  but  will  not  serve  to  make 
protestants  piarties  to  the  proceedings 
Any  person  wishing  to  t)e(:ome  .i  p,trt\ 
must  file  a  motion  to  intervene  Copies 
of  this  filing  are  on  file  with  the 
(Commission  and  are  available  for  [uiblu 
inspection  in  the  Publii   Refereiu  e 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 


rims  htm  (call  202-208-2222  for 
assistance) 

I.inwood  A.  Watson.  ]r., 

Ai  tiiiii  .Sfi  rftary 

IKK  !)<.(    00-1  i  th2  Filed  S-2f>-00,  H  45  am) 

BILUNG  COOe  S71 7-01-41 

DEPARTMENT  OF  ENERGY 

Fedsral  Energy  Regulatory 
Commission 

(Dockat  No.  RPOO-289-000] 

Tsnnassse  Gas  PIpsllns  Company; 
Notice  of  Tariff  Filing 

May  ::).  2000 

Take  notice  that  on  May  18.  2000, 
Tennessee  Gas  Pipeline  Company 
(Tennes.see)  tendered  for  filing  as  part  of 
its  FERCC  Gas  Tariff,  the  following  tariff 
sheets  with  an  effective  date  of  [une  1 . 
2000: 

Fifth  Ih'vised  Volumi'  .\o    1 

Twenty  Fourth  Revised  .Sheet  .No  2(>B 
Fourth  Revised  .Sheet  No    180 
Kighth  Kf-vised  Sheet  Nn   181 
Firsl  Revised  Sheet  No   220A 

(  hiiiuiul  Volume  .\'n  2 

(•urtv  First  Ktjvised  Sheet  No   5 
First  Revised  Sheet  No  2028 

Tennessee  states  this  filing  is  to 
update  Rate  Schedules  NET.  NTT  284 
and  T-18()  to  reflett  the  conversions  of 
various  shifipers  from  Part  157  service 
to  Part  284  service 

.•\ny  person  desiring  to  be  heard  or  to 
[irotest  said  filing  should  file  d  motion 
to  intervene  or  a  protest  with  the 
F-'ederal  Energy  Regulatory  Commissiim, 
888  First  Street.  NE  .  Washington.  DC 
2()42t>.  in  an:ordance  with  Sections 
:<85.214  or  385.211  of  the  Commission  s 
Rules  and  Regulations.  All  such  motions 
or  [irotests  must  be  filed  in  ac:cordance 
with  Section  154  21t)  of  the 
( Commission's  Regulations   Protests  will 
lie  (onsidered  by  the  (Cimimission  in 
determining  the  appropriate  action  to  he 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings 
Any  person  wishing  to  bet:ome  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  (ire  on  file  with  the 
(ioinmissiori  and  <ire  available  for  public 
inspection  in  the  Public  Referenc :e 
Room.  This  filing  may  be  viewed  on  the 
web  at  httpiZ/vvvvw. fere;. fed. us/online/ 
runs. htm  (call  202-208-2222  for 
assistance). 

I.inwood  .\.  Watson.  Jr., 

\<  U\\\l  Sri  Cftiin 

il  K  n,M    00-1  I  l(,t  Filfd  5-Jt>-00,  8:4.5  ani| 
BILUNG  COOE  6717-01 -M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Ready  for 
Environmental  Analysis  and  Soliciting 
Comments,  Recommendations,  Terms 
and  Conditions,  and  Prescriptions 

May  23.  2000 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a   Type  of  Application:  Original 
Minor  License. 

b.  Project  No.   11685-^01. 

c.  Date  filed:  September  10.  1999. 

d.  Applicant:  The  Stockport  Mill 
Country  Inn. 

e.  Name  of  Project:  Stockport  Mill 
Country  Inn  Water  Power  Project. 

f.  Location:  On  the  Muskingum  River 
Lock  and  Dam  No.  6  near  the  town  of 
Stockport,  in  Morgan  County.  Ohio  The 
project  would  not  utilize  federal  lands. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  use.  791(a)-825(r). 

h.  Applicant  Contact:  David  Brown 
Kinloch.  Soft  Energy  Associates,  414 
South  Wenzel  Street,  Louisville.  KY 
40204. (502)  589-0975. 

i.  FERC  Contact:  Tom  Dean. 
thomas.dean^ferc.fed.us  (202)  219- 
2778. 

j.  Deadline  for  filing  comments, 
recommendations,  terms  and 
conditions,  and  prescriptions:  60  days 
from  the  issuance  date  of  this  notice. 

.•\11  doc:uments  (original  and  eight 
c:opies)  should  be  fileii  with:  David  P. 
Boergers.  Secretary'  Federal  Energy 
Regulatory  Commission.  888  First 
Street.  NE.  Washington.  DC  20426. 

The  (Commission's  Rules  of  Practice 
and  Proc:edure  require-  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
eac:h  person  whose  name  appears  cm  the 
offic:ial  ser\ic;e  list  for  the  project. 
Further,  if  an  intervener  files  comments 
or  dcKuments  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
partic:ular  resource  agency,  they  must 
also  serve  a  copy  of  the  document  on 
that  resource  agency 

k.  Status  of  environmental  analysis: 
This  application  has  been  accepted  for 
filing  and  is  now  ready  for 
environmcmtal  analysis. 

I    Description  of  the  Profect:  The 
proposed  projw^t  would  consist  of  the 
following  facilities:  (1)  The  existing  20- 
foot-high,  482-foot-long  Muskingum 
Loc:k  and  Dam  No  6  (including  the 
navigational  loc;k  water  retaining 
structure);  (2)  an  existing  476-acre 
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reservoir  with  a  normal  pool  elevation 
of  640.1  feet  msl;  (3)  an  existing  20  foot 
by  24  foot  forebay  with  a  19-foot-wide 
vertical  trashrack;  (4)  an  existing 
powerhouse  in  the  basement  of  the  mill 
containing  two  proposed  generating 
units  with  a  total  installed  capacity  of 
235  kW;  and  (5)  other  appurtenances. 
The  lock  and  dam  is  owned  by  the  Ohio 
Department  of  Natural  Resources, 
Division  of  Parks  and  Recreation. 

m.  Locations  of  the  application:  A 
copy  of  the  application  is  available  for 
inspecticm  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street,  NE.  Room 
2A,  Washington,  DC.  20246.  or  by 
calling  (202)  208-1371.  The  application 
may  be  viewed  on  the  web  at  http:// 
wwrw.ferc.fed.us/online/rims.htm  (call 
(202)  208-2222  for  assistance).  A  copy 
is  also  available  for  inspection  and 
reproduction  at  the  adclress  in  item  h 
above. 

Development  Application — Public 
notice  of  the  filing  of  the  initial 
development  application,  which  has 
already  been  given,  established  the  due 
date  for  filing  competing  applications  or 
notices  of  intent.  Under  the 
Commission's  regulations,  any 
competing  development  application 
must  be  filed  in  response  to  and  in 
compliance  with  public  notice  of  the 
initial  development  application.  No 
competing  applications  or  notices  of 
intent  may  be  filed  in  response  to  this 
notice. 

Filing  and  Service  of  Responsive 
Documents — The  application  is  ready 
for  environmental  analysis  at  this  time, 
and  the  Commission  is  requesting 
comments,  reply  comments, 
recommendations,  terms  and 
conditions,  and  prescriptions. 

The  Commission  directs,  piu-suant  to 
Section  4.34(b)  of  the  Regulations  (see 
Order  No.  533  issued  May  8,  1991,  56 
FR  23108,  May  20,  1991)  that  all 
comments,  recommendations,  terms  and 
conditions  and  prescriptions  concerning 
the  application  be  filed  with  the 
Commission  within  60  days  from  the 
issuance  date  of  this  notice.  All  reply 
comments  must  be  filed  with  the 
Commission  within  105  days  from  the 
date  of  this  notice. 

Anyone  may  obtain  an  extension  of 
time  for  these  deadlines  from  the 
Commission  only  upon  a  showing  of 
good  cause  or  extraordinary 
circumstances  in  accordance  with  18 
CFR  385.2008. 

All  filings  must  (1)  bear  in  all  capital 
letters  the  title  "COMMENTS".  "REPLY 
COMMENTS", 

'"RECOMMENDATIONS,  "  "TERMS 
AND  CONDITIONS."  or 
"PRESCRIPTIONS:"  (2)  set  forth  in  the 


heading  the  name  of  the  applicant  and 
the  project  number  of  the  application  to 
which  the  filing  responds;  (3)  furnish 
the  name,  address,  and  telephone 
number  of  the  person  submitting  the 
filing;  and  (4)  otherwise  comply  with 
the  requirements  of  18  CFR  385.2001 
through  385.2005.  All  conunents. 
recommendations,  terms  and  conditions 
or  prescriptions  must  set  forth  their 
evidentiary  basis  and  otherwise  comply 
with  the  requirements  of  18  CFR  4.34(b). 
Agencies  may  obtain  copies  of  the 
application  directly  from  the  applicant. 
Any  of  these  documents  must  be  filed 
by  providing  the  original  and  the 
number  of  copies  required  by  the 
Commission's  regulations  to:  The 
Secretary.  Federal  Energy  Regulatory 
Commission,  888  First  Street,  N.E., 
Washington,  D.C.  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Environmental  Engineering  Review, 
Federal  Energy  Regulatory  Commission, 
at  the  above  address.  Each  filing  must  be 
accompanied  by  proof  of  service  on  all 
persons  listed  on  the  service  list 
prepared  by  the  Commission  in  this 
proceeding,  in  accordance  with  18  CFR 
4.34(b).  and  385.2010. 

Linwood  A.  Watson,  Jr.. 

Acting  Secretary. 

(FR  Doc.  00-13366  Filed  5-26-00;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Declaration  of  Intention  and 
Soliciting  Comments,  Motions  To 
Intervene,  and  Protests 

May  23,  2000. 

Take  notice  that  the  following 
application  has  been  filed  with  the 
Commission  and  is  available  for  public 
inspection: 

a.  Application  Type:  Declaration  of 
Intention. 

b.  Docket  No.:  DIOO-4-000. 

c.  Date  Filed:  April  3.  2000. 

d.  Applicant:  Leonard  Murphy. 

e.  Name  of  Project:  Lovejoy  Mill 
Project. 

f.  Location:  On  Schoodic  Stream,  near 
Medford.  Maine,  in  Piscataquis  County. 
Maine.  The  project  does  not  utilize 
federal  or  tribal  lands. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Leonard 
Murphy,  Energy  Lane,  HC  65,  Box  5440, 
Lincoln.  ME  04457-9423  (207)  746- 
9212. 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to 


Henry  Ecton  at  (202)  219-2678.  or  e- 
mail  address:  henry'. ecton@ferc. fed. us. 

j.  Deadline  for  filing  comments  and  or 
motions:  June  30,  2000. 

All  documents  (original  and  eight 
copies)  should  be  filed  with;  David  P. 
Boergers.  Secretary.  Federal  Energy 
Regulatory  Commission,  888  First 
Street.  N.E.,  Washignton  DC  20426. 

Please  include  the  docket  number 
(DlOO-4-000)  on  any  comments  or 
motions  filed. 

k.  Description  of  Project:  The 
proposed  nm-of-river  project  will 
consist  of  a  one-half-acre  reservoir;  an  8- 
foot-high,  110- foot-wide  timber  crib 
dam;  a  powerhouse  containing  a  12-kW 
generator;  and  appurtenant  facilities. 
The  facility  will  not  be  connected  to  an 
interstate  grid.  The  power  produced  will 
be  used  on  site,  providing  electricity  for 
a  sawmill/museum  and  a  greenhouse/ 
curator  building. 

When  a  Declaration  of  Intention  is 
filed  vdth  the  Federal  Energy  Regulatory' 
Commission,  the  Federal  Power  Act 
requires  the  Commission  to  investigate 
and  determine  if  the  interests  of 
interstate  or  foreign  commerce  would  be 
affected  by  the  project.  The  Commission 
also  determines  whether  or  not  the 
project:  (1)  Would  be  located  on  a 
navigable  waterway;  (2)  would  occupy 
or  affect  public  lands  or  reservations  of 
the  United  States;  (3)  would  utilize 
surplus  water  or  water  power  from  a 
government  dam;  or  (4)  if  applicable, 
has  involved  or  would  involve  any 
construction  subsequent  to  1935  that 
may  have  increased  or  would  increase 
the  project's  head  or  generating 
capacity,  or  have  otherwdse  significantly 
modified  the  project's  pre-1935  design 
or  operation. 

1.  Locations  of  the  Application:  A 
copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street.  NE.  Room 
2A,  Washington,  D.C.  20426,  or  bv 
calling  (202)  208-1371.  This  filing  may 
be  viewed  on  http://www.ferc.fed.us/ 
online/rims. htm  (call  (202)  208-2222  for 
assistance).  A  copy  is  also  available  for 
inspection  and  reproduction  at  the 
address  in  item  h  above. 

m.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary- 
of  the  Commission. 

Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210.  .211.  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  by 
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oiilv  those  who  file  .i  iiiDtniii  U> 
intervene  in  a(i orddiuf  with  the 
Commission's  RuU)s  may  bt»com«i  a 
[)artv  to  thf  proi  ceding  Anv  rnmmtints. 
protests,  or  motions  to  inttTvcnc  must 
()•■  received  on  or  l)efore  lh»'  specified 
( iimment  date  for  the  particular 
application. 

Filing  and  Servii  e  of  Responsive 
Documents — Anv  filiii^;s  must  hear  in 
all  capital  letters  the  title 

•COMMENTS'. 

■RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS  ".    PROTEST  ".  OR 
■  MOTION  TO  INTERVENE",  as 
applicable,  and  the  Proi»K:t  Number  of 
the  particular  application  to  which  the 
filing  refers  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary.  Federal 
Energy  Regulatory  Commission.  8HH 
First  Street.  N.E  .  Washington.  DC. 
20426.  A  copy  of  aiiy  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application 
A  copv  of  the  application  mav  be 
obtained  bv  agencies  directly  from  the 
Applicant.  If  an  ageni:y  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments   ( )iie  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

l.inwuod  A.  VValson.  |r.. 

At  tin^  Sf(  rf'fun 

UK  Dim     0(1-1  t  Ih".  Iil.-d  ') -Jty-Od.  H  A',  .iillj 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlaslon 

Notice  of  Scoping  Meetings  and  Site 
Visit  and  Soliciting  Scoping  Comments 

May  24,  2001) 

Take  notice  that  the  Commission 
intends  to  hold  sc:oping  meetings  for  the 
following  hydroele(  trie  application 
which  has  been  filed  with  the 
Commission: 

a.  Type  of  Appliiatii>n  New  Major 
License 

b.  Project  No.    2589-024 

c.  Date  filed  luly  29.  1999. 

d.  Applicant:  Marquette  Board  of 
Light  and  Power 

e.  Name  of  Project  Marquette 
Hydroelectric  Project 

f.  Location  On  the  Dead  River,  near 
the  City  of  Marquette.  Marquette 


(iouiit\.  Mif  hig.in  The  [)ro|e(  I  would 
not  utilize  federal  lands 

g.  Filed  Pursuant  to  Federal  Power 
Act.  Ih  U.SC  791(d)-H25(r). 

h.  Applicant  (^(intact:  Mr.  David  E 
Mickey.  Marquefft'  Board  of  Light  and 
Power.  2200  Wright  Street.  Marquette. 
MI  498.5.5.  (906)  228-0322 

1.  FERC  Contact  Lee  Emery.  (202) 
219-2779. 

j.  Deadline  tor  tiling  scoping 
comments  |uly  6.  2000. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers.  Secretary.  Federal  Energy 
Regulatory  C'ommission.  888  First 
Street.  NE,  Washington.  DC  2042(). 

The  (Commission's  Rules  of  Practice 
and  Procedure  require  all  inter\enors 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  whose  name  appears  on  the 
official  service  list  for  the  project. 
P'urther.  if  an  intervenor  files  comments 
or  documents  with  the  (Commission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  uf  a 
particular  resource  agency,  they  must 
also  serve  a  copy  of  the  doc:ument  on 
that  resource  agency. 

k.  Status  of  environmental  analysis: 
This  application  is  not  ready  for 
environmental  analysis  at  this  time 

1.  Description  of  Project  The 
Man]uette  Pro|e<:t  ccmsists  of  tw(j 
separate  developments:  the  No   2 
(Forestville)  development  and  the  No.  3 
(Tourist  Park)  development.  The  No.  2 
development,  which  is  immediately 
downstream  of  the  Dead  River  Project's 
Mc(Clure  facility,  consists  of  the 
following  existing  facilities:  (1)  a  202- 
foot-long.  H2-foot-high  concrete-capped 
(ivclopean  masonry  dam  comprising:  (a) 
a  197foot-long  concrete  retaining  wall, 
(b)  a  75-foot-long  training  wall,  and  (c) 
a  33foot-wide  intake  for  the  penstoc;k 
The  masonry  dam.  whic;h  functions  as 
an  uiK  ontrolled  spillway  during 
extremely  high  Hows,  has  a  spillway 
crest  elevation  of  771.0  feet  NCVD.  It  is 
founded  on.  and  anc  bored  to,  the 
bedrock;  (2)  (me  90-inch-didmeter. 
wood-stave  penstock  that  is 
approximately  4.200  feet  long  and 
((inveys  water  from  the  intake  structure 
to  a  cone  rete  surge  tank;  (3)  two  440- 
foot-long.  7H-in(.h-diameter  steel 
penstocks  that  convey  water  from  the 
surge  tank  to  Powf^house  No.  2;  (4) 
F'owerhouse  No  2.  a  40-fo()t  by  96-foot 
reinforced  concrete  and  brick  structure 
that  contains  two  turbines,  with  a 
combined  capacity  of  3.2  MW;  (5)  a  110- 
a<:re  reservoir;  and  (6)  appurtenant 
facilities. 

The  No   3  development  consists  of  the 
following  existing  facilities:  (1)  a  dam 
that  includes  (looking  from  left  to  right 


downstream):  (a)  a  37-foot-long  spillway 
left  dike  that  has  a  crest  elevation  of 
042.82  feet  and  a  reinforced  concrete 
core  wall  with  a  top  elevation  of  641.84: 
(b)  a  concrete  ogee  uncontrolled 
spillway  that  is  80  feet  long  and  has  a 
crest  elevation  of  638.84  feet  (its 
maximum  height  is  21  feet  above  the 
streambed);  (c)  a  spillway  section  that 
contains  two  10-foot-high  by  10-foot- 
wide  Taintor  gates  (rollway  crest 
beneath  gates  is  at  elevation  629.84)  and 
electric  hoists;  (d)  a  758-foot-long 
spillway  right  dike  that  has  a  crest 
elevation  of  642  84  feet  and  a  reinforced 
concrete  wall  (crest  width  13.5  feet); 
and  (e)  a  reinforced  concrete  intake 
structure  that  has  a  single  20-foot-wide 
by  17-foof-high  bay.  inclined  trash 
racks,  and  a  horizontally  hinged  gate 
with  a  dedicated  electric  hoist;  (2)  one 
8-foot-diameter.  150-foot-long  steel 
penstock  that  is  supported  on  9 
reinforced -concrete  pedestals  and 
conveys  water  from  the  intake  to  the  No. 
3  Powerhouse;  (3)  Powerhouse  No.  3.  a 
28-foot  by  40-foot  reinforced-concrete 
and  brick  structure  containing  one  700 
kW  vertical  generating  unit;  (4)  a  100- 
acre  reservoir;  and  (5)  appurtenant 
facilities 

m.  Locations  of  the  application:  A 
copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street.  NE.  Room 
2A,  Washington.  DC  20426,  or  bv  calling 
(202)  208-1371    The  application  may  be 
viewed  on  the  web  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance).  A  copy  is 
also  available  for  inspection  and 
reproduction  at  the  address  in  item  h 
above 

n.  Scoping  Process 

The  ("ommission  staff  held  public 
scoping  meetings  for  the  Dead  River 
Project  (P-10855),  located  upstream  of 
the  Marquette  Project,  on  October  29 
and  30,  1996   Based  on  the  stuffs 
preliminary  analysis  of  the  issues,  the 
staff  is  proposing  to  prepare  a  Multiple 
Project  Environmental  Assessment 
(MPEA)  for  the  Marquette  Project  and 
the  Dead  River  Project  The  staff 
believes  that  combining  both  the 
projects  into  one  environmental 
document  would  provide  the  best 
approach  for  analyzing  potential 
cumulative  environmental  effects 
associated  with  both  projects  located 
relatively  close  to  one  another  on  the 
Dead  River 

Scoping  Meetings 

The  Commission  will  hold  scoping 
meetings,  one  in  the  daytime  and  one  in 
the  evening,  to  identify  the  scope  of 
issues  to  be  addressed  in  the  MPEA. 
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The  daytime  scoping  meeting  will 
focus  on  resource  agency  concerns, 
while  the  evening  scoping  meeting  is 
primarily  for  public  input.  All 
interested  individuals,  organizations, 
and  agencies  are  invited  to  attend  one 
or  both  of  the  meetings,  and  to  assist  the 
staff  in  identifying  the  scope  of  the 
environmental  issues  that  should  be 
analyzed  in  the  MPEA.  The  times  and 
locations  of  these  meetings  are  as 
follows: 

Daytime  Meeting 

Date:  June  6,  2000 

Time:  9  a.m. -12  p.m. 

Place:  Cadillac/Brule  Room 

Don  H.  Bottum  University  Center 

Northern  Michigan  University 

540  West  K  Avenue 

Marquette.  MI  24855 
Evening  Meeting 

Date:  June  6,  2000 

Time;  7  p.m.-lO  p.m. 

Place;  Brule  Room 

Don  H.  Bottom  University  Center 

Northern  Michigan  University 

540  West  K  Avenue 

Marquette.  MI  24855 

To  help  focus  discussions,  we  will 
distribute  a  Scoping  Document  (SDI) 
outlining  the  subject  areas  to  be 
addressed  in  the  MPEA  to  the  parties  on 
the  Commission's  distribution  list. 
Copies  of  the  SDI  also  will  be  available 
at  the  scoping  meetings. 

Site  Visit 

The  applicant  and  Commission  staff 
will  conduct  a  project  site  visit  on 
Tuesday,  June  6,  2000  starting  at  1:30 
p.m.  We  will  meet  in  the  Board  Room 
of  Marquette  Board  of  Light  and  Power, 
located  at  2200  Wright  Street  in 
Marquettte,  MI.  Those  who  wish  to 
attend  the  site  visit  should  contact  Lee 
Emery-  of  FERC  at  (202)  219-2779  or 
Mike  Headrick  of  Harza  Engineering 
Company  at  (312)  831-3038  on  or  before 
June  1.  2000. 

Objectives 

At  the  scoping  meetings,  the  staff  will; 
(1)  Summarize  the  environmental  issues 
tentatively  identified  for  analysis  in  the 
MPEA;  (2)  solicit  from  the  meeting 
participants  all  available  information, 
especially  quantifiable  data,  on  the 
resources  at  issue;  (3)  encourage 
statements  from  experts  and  the  public 
on  issues  that  should  be  analyzed  in  the 
MPEA,  including  viewpoints  in 
opposition  to,  or  in  support  of,  the 
staffs  preliminary  views;  (4)  determine 
the  resource  issues  to  be  addressed  in 
the  MPEA;  and  (5)  identify  those  issues 
that  require  a  detail  analysis,  as  well  as 
those  issues  that  do  not  require  a 
detailed  analysis. 

The  meetings  will  be  recorded  by  a 
stenographer  and  will  become  part  of 


the  formal  record  of  the  Commission's 
proceeding  on  the  project.  Individuals 
presenting  statements  at  the  meetings 
will  be  asked  to  sign  in  before  the 
meeting  starts  and  to  identify 
themselves  clearly  for  the  record. 
Individuals,  organizations,  and 
agencies  with  enviroiunental  expertise 
and  concerns  are  encouraged  to  attend 
the  meetings  and  to  assist  the  staff  in 
defining  and  clarifying  the  issues  to  be 
addressed  in  this  MPEA. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  00-13410  Filed  5-26-00;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Sunshine  Act  Meeting,  Notice 

May  24,  2000. 

The  Following  Notice  of  Meeting  is 
published  pursuant  to  section  3(A)  of 
the  Government  in  the  Sunshine  Act 
(Pub.  L.  No.  94-409),  5  U.S.C.  552B: 
AGENCY  HOLDING  MEETING  :  Federal 
Energy  Regulatory  Commission. 
DATE  AND  TIME  :  May  31,  2000,  10:00 
A.M. 

PLACE  :  Room  2C,  888  First  Street.  N.E.. 
Washington,  D.C.  20426  . 
STATUS  :  Open. 

MATTERS  TO  BE  CONSIDERED:  Agenda- 
Note — Items  listed  on  the  Agenda  may 
be  deleted  without  further  notice. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
David  P.  Boergers,  Secretary,  Telephone 
(202)  208-0400  for  a  recording  listing 
items  stricken  from  or  added  to  the 
meeting,  call  (202)  208-1627. 

This  is  a  list  of  matters  to  be 
considered  by  the  commission.  It  does 
not  include  a  listing  of  all  papers 
relevant  to  the  items  on  the  agenda; 
however,  all  public  documents  may  be 
examined  in  the  Reference  and 
Information  Center. 

Consent  Agenda — Hydro,  742nd — Meeting 
May  31,  2000,  Regular  Meeting  (10:00  a.m.) 

CAH-1. 

Docket*  P^282.  004.  Mountain  Water 

Resources 
Other's  P-4312.  004.  Watersong  Resources 
CAH-2. 

Docket#  P-2984.  033.  S.D.  Warren 
Cumpanv 
CAH-3. 

Docket*  P-2389.  036.  State  of  Maine 

Consent  Agenda — Electric 

CAE-1. 

Docket*  EROO-1721.  000.  Virginia  Electric 
and  Power  Company 


Other's  EROO-1737.  000.  Virginia  Electric 
and  Power  Compan\ 
CAE-2. 

Docket*  EROO-2065.  000.  Boston  Edison 
Company 
CAE-3. 

Docket*  EROO-2015.  000,  Nevada  Power 

Company 
Other's  ER'oO-2018.  000.  Sierra  Pacific 
Power  Company 
CAE-^. 

Docket*  EROO-1874.  000.  New  England 

Power  Pool 
Other's  EROO-1874,  001.  New  England 
Power  Pool 
CAE-5. 

Docket*  EROO-2019.  000.  California 
Independent  System  Operator 
Corporation 
CAE-6. 

Docke*  EROO-2077,  000.  North  American 
Electric  Reliability  Council 
CAE-7. 

Docket*  EROO-2132,  000,  Entei^  Ser\'ices, 
Inc. 
CAE-8. 

Docket*  EROO-2152.  000.  Northern  Indiana 
Public  Service  Company 
CAE-9. 

Docket*  EROO-2136.  000,  Consumers 
Energy  Company 
CAE-10. 

Docket*  EROO-2079,  000.  PIM 

Interconnection  LLC 
Other's  EROO-2079.  001.  PIM 
Interconnection  L.LC. 
C.\E-11. 

Docket*  EROO-2198.  000.  ISO  New 
England  Inc. 
CAE-1 2, 

Docket*  EROO-2158.  000.  Wisconsin  Public 
Ser\  ice  Corporation 
C:AE-13 

Docket*  EROO-2203.  000.  New  England 
Power  Pool 
C.\£-14. 

Docket*  EROO-2234.  000  Ea;,!  Central  .^rea 
Reliability  Council 
C.\£-15. 

Docket*  EROO-2424,  000.  New  England 
Power  Pool 
CAE-16 

Docket*  EROO-2205.  000.  California 
Independent  System  Operator 
Corporation 
Other#S  EROO-1896.  001.  Southern 
California  Edison  Company:  EROO-2206. 
000.  California  Independent  System 
Operator  Corporation 
CAE--[7.  Omitted 
CAE-18. 

Docket*  ER00-2416,  000,  Entergy  Services, 
Inc. 
CAE-19.  Omitted 
CAE-20.  Omitted 
CAE-2 1. 

Docket*  EC98-40.  003.  .American  ElecU-ic 
Power  Compan\  and  Central  and  South 
West  Corporation 
Other*  EC98-^0.  004,  .American  Electn( 
Power  Company  and  Central  and  South 
West  Corporation:  ER98-2770.  003. 
.\merican  Electric  Power  Companv  and 
Central  and  South  West  Corporation: 
ER98-2770.  004.  American  Electric 
Power  Company  and  CentraJ  and  South 


34466 


Federal  Register/ Vol.  65,  No.  104 /Tuesday,  May  30,  2000 /Notices 


VV.-sl  (,.pr)».r,ili(.n,  KK'IH-:7Mt.   {)()4 
Anu'tii  rii;  ['.li'.  till   I'livviT  ( iompdiiN  .iriil 
Ct'titrdl  iiiul  Siiuth  West  ( .(irporrtlioii 
fc;K'm-J7Hh,  ()()').  AtiKTK  ,111  Klfi  Irii 
f'dwt'r  (  (iini).iiu  and  (  I'll tr.ii  .iiiil  .SDUth 
VVf'st  ( .1  irpiirHdiin 

Hoi  kt!t»  KK'th-  U4h    00^,  VVfsI  i'l'iiii  Huvver 
C'onipriiiv 
C,AiE-2.) 

Docket*  FKM4-   I  H  I   (10  r   IXl    Kiierx\ 
Trading  (lompHiiv 

t3ther».S  EL.l.)0-*iM,  OUO.  IXl'  KiiHrKV 

Trading  Com p,inv,  HK()(V  .;i78.  i)()0.  I'XLi 
Energy  T'raiimg  C!omp,inv 
CAE-24 

Docket*  ER')'>-  Ihr.'),  (10  t,  Cmitr.il  Puvvtr 
*nd  Light  tininp.inv.  VVnst  Tex. is  I  tilities 
Oimpanv,  Publii   Scrvu  e  Cinnipanv  of 
Oklahoma  and  .Soiithwustcrn  Piiblu 
ServK  e  Companv  of  Oklahoma 

OthertS  ERtJ'*-  IfiS'l,  004.  Central  Power 
and  Light  (Company,  West  Texas  I'tilities 
Company.  Piihlu   .St^vue  Conijiaiiv  of 
Oklariorn.i  ami  .Southwestern  F'uhlii 
Servu  f  ( .oinp.iiiy  of  Oklahoma,  hK't'> 
1660.  00  1.  Central  f'ower  and  Light 
Ckimpany.  West  Texas  Ctililies 
Company   fiiblu   ServK  e  Oimparu  of 
Oklahoma  and  Smithwestern  F'ublu 
Service  Company  of  (Jklafiorna.  LK')<^~ 
1660,  0U4.  Central  Power  and  Light 
Company.  West  Texas  I  tilities 
Company.  Piililn   Servn  e  Companv  of 
Oklahoma  and  .Sdulhwestern  Public 
Servi(.e  (.Juiiji.iiu  of  ( )klahorna 
CAE-2f> 

Docket*  EK'lH-J'iSO,  000   Kl  Segimdo 
Power.  LLC 

()ther*.S  KR'm -J'jSO,  11(11    hi  ,Se^uIldo 
Power.  LL(, 
CAE-26   Oniitt..d 
CAE-27 

Do(  ket*  LCOO—tM,  000  (  uns.ihdat.'d 
Edison,  \iii     ,ind  Northe.isl  I  tilities 
CAE-28 

Doi  ket*  KI.'IH   4(.,  00  I,  T.iniiiM  lrrigati(.)ii 
Distni  t 

Other».S  LK't't    ti4'.   OOl.l'.cifn   (.asand 
Elei  trii  (.  •im[',in', 
f:AE-2<)   Omitt,.d 

c:ae-io 

Docket*  LL0()-»)2.  (too   |S( )  New  England 

Othei*.S  Kl.OO-  ')'•   11(10,  (eiitral  Maine 
Pow>T  (  !i  anp.iiu    Noithcist  1  tihtu's 
.Ser\  II  e  ( .ciiiipaiiy    I   iiiti'd  llliiiniii.itiiiii 
Oimpaiu    I  mill  I'liwei  (  (irpnr.iliun, 
Fiti  hbiiig  ( I. IS  ,iiid  hlec  In,   Light 
Company  and  V'erinoiii  Kle(  ini   Power 
Company  y    New  Kngl.iiid  Power  Pool 
and  ISO  \rw  Lngl.iii  I    ln<    ,  KKOO   2(10'i 
000,  I  ,i'Uli  il  M.I  I  ill'  I'duei  I  jinip.iii\ 
Northeast  I  lilities  Sen  u  >■  (  iinipariy, 
Cnited  llluniiiiating  (  nmp.inv,  Cnitil 
Piiwer  ( :iirpor,iti'  III    T  ili  hliiirg  ( ..is  ,in.l 
Klei  Oil    light  (  (iiii[i,iii\  ,iiiil  V  ••riiiniit 
Lleitiii    [V  ivsri  ( .1  mipany  y   New  England 
f'liwiT  Pniil   iiid  ISO  New  England,  inc.  . 
EK0O-,;ou.   (100,  New  Englaml  Power 
Ponl.  KKoo  JO'.J  1100   ISO  New  Ensl.ind. 
Ini 
CAE-  II 

I)o(  ket*  !■,(  .00     (<l    000    I'l'l,  Illuli-M   Isi.ilid 

Ll,( 
()ther»,S  KCdO   40    00(1    I'l'l    Miiltiviiiiil 
l.l,(  ,  Kc.oo   4  1    (Kill   I'l'l    M.irtiiis  (  iM.'k 


1.1.( :  L(;oo~4.C  000.  PPL  .Susquehanna. 

l.l.(    f•;(.0(^-44.  000,  PPL  .Montour,  LLC 
CAE -12 

Doi  ket*  EL't7-=i4,  000,  San  Diego  Gas  * 

Elei  tri(  (ioinpaiiy  v    Publu   Seryu  e 

(Company  of  New  .Mexico 
( )ther*S  EL't»J-2  1 ,  000,  San  Diego  C;as  & 

Elei  tri(  Company  V    Publu   .Service 

Company  of  New  Mexico,  ELOO-56,  000, 

San  DiKgo  Cias  &  Electru  Company  y 

Public  .Service  C^ompany  of  New  Mexico 
CAE -3  3 

Doi  ket*  ELOO-49,  000,  NRC  Power 

Marketing,  !nc   v   New  York 

independent  System  Operator,  Inc. 
CAE-34 

Ducket*  ELf)7-,S4,  004.  San  Diego  Gas  & 

Electru  Oimpanv  y   Public  Service 

Com[)any  of  New  Mexico 
Other»S  EL4<1-21.  001,  San  Diego  Gas  & 

Elei  tru  (Company  v   Public  Service 

Company  of  New  Mexico 

C^onsenl  .Agenda — Gas  and  Oil 

CA(r-l 

Doc  ket*  RPOO-246,  000.  Wyoming 
Interstate  Company.  Ltd 
t:A(^2 

Doi  ket*  RP0{)-260,  000,  Texas  Gas 
Transmission  ("orporation 

CA(r-.) 

Doc  ket*  RPOO-267,  000,  ANR  Pipeline 

Company 
CA(;-4 

Docket*  RPOO-262,  000,  Florida  Gas 
Transmission  Company 
CAO  ■S 

Dm  ket*  RPOO-247,  000,  Colorado 
Interstate  Gas  Company 
CA(^fi 

Doc  kel*  RPOO-JHl,  000,  Columbia  Gulf 
Transiiussion  (Company 
CA(,   ' 

Docket*  KP0O-2tS,  000,  Petal  (,as  Storage 

1.  Lf: 

(AC-H 

Doi  ket*  RP0O-2t>4,  000,  Northern  Natural 
C.is  ( 'ompanv 
(.■•\Cr  ')   Orndted 
CA(;-  1(J 

Dim  ket*  RPOO-Hf   000  Texas  Gas 

'Transmission  Corporation 
Other«S  RPOO-H  i,  001    Texas  Gas 
1  ransmissmn  ( Corporation,  KPOO-H  i 

002,  Texas  Gas  Transmission 
(,iirpi.rati.iii.  K  POO- HI   00  C  Texas  Gas 
I  rairsniissmn  ( >irporalion, 

(  A(  ,11 

111 II  ket*  KP00-2t>')   000   Northi-rn  Natural 
I  ..IS  ( ,iiiiip.uiy 
(  ,\(  ,    1  2 

Doi  ket*  KPllO-266,  000,  TransioloradoGas 
I  raiisiiiission  ( !ompan\ 

c:a(,  1 1 

Dim  ket*  TMl)0~l-2'),  002.  Mississippi 
KiwT   I  r.insmission  (  jirporatiiin 
(..\l,    14   Omitted 
CA(,    1". 

Dim  ket*  KPOO-Jt:-    000,  O/ark  C.is 
I  iMiiMiiissii  in    L  1.  ( C 
C-\(,    Ih   Omitled 
CA(,-i:'   Omitted 
(AC-  IH 

Dm  k,.|»  Kl"n»-4'lt.   000,  Southern  Natural 

(  „is  1 .1  iinp.un 
Olher»S  (:P')0-21St,  000   Southern  Natural 
C.is  (.oiiipain,  KP')it-4'»ti,  001    Southern 


Natural  Gas  Company,  RP9«)-4q6,  004. 
Southern  Natural  (las  Company,  (!P00- 
117.  000.  Southern  .Natural  Gas 
Company;  CP0O-n7,  001,  Southern 
Natural  Gas  Company;  C:P00-170,  000, 
Southern  .Natural  (ias  C^ompany 
CAG-19 

Docket*  RP98^0  025  Panhandle  Eastern 
Pipe  Line  Company 
CA(,;-20 

Dtjcket*  MGOO-5,  001,  Northern  Border 
Pipeline  Companv 
CAG-21 

Doc  ket#  MCX)0-1 ,  001 ,  Clear  Creek  Storage 
Company.  L  L  C 
CAG-22 

Docket*  CPOO-127,  OOO.  Transcontinental 
Gas  Pipe  Line  Corporation 
CAG-23  Omitted 

CACr-24 

Docket*  CP98-143.  000.  Great  Lakes  Gas 
Transmission  Limited  Partnership 
CAG-2,5 

Docket*  CP99-539,  001.  Earle  and  (ulie 
Smith  V  Portland  Natural  Gas 
Transmission  System 
CAG-26 

Docket*  ISOO-208.  000.  EquUon  Pipeline 
Companv.  LLC 
CAG-27 

Docket*  C:P99-,'i76,  001.  Williams  Gas 
Pipelines  Central,  Inc 

Hydro  Agenda 

H-1 

Reserved 

Electric  Agenda 

E-1 

Docket*  EROO-1,  000,  Transenergie  US. 
Ltd   Ortier  on  Transmission  Service. 

Oil  and  Gas  Agenda 

/  Pipchnf  Rate  Matters 

PR-1 

Reserved 

//  Pipeline  Certiluatt  Matters 

PC-1 

Reserved 

David  P,  Boergers. 

,Se(  refan 

jER  Dm    00-1  )52S  Filed  5-2S-00;  107  pm| 

8ILUNG  CODE  671 7-01 -P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6706-8] 

National  Drinking  Water  Advisory 
Council;  Notice  of  Open  Meeting 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 


SUMMARY:  Under  .section  10(a)(2)  of 
Public  Law  92-423.  "The  Federal 
Advisory  Committee  Act."  notice  is 
hereby  given  that  a  meeting  of  the 
National  Drinking  Water  Advisory 
(Council  established  under  the  Safe 
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Drinking  Water  Act.  as  amended  (42 
U.S.C.  S300f  et  seq.).  will  be  held  on 
June  14,  2000,  from  12  Noon  until  1 
p.m.  (Mountain  Time  Zone)  at  the 
Denver  Convention  Center,  Room  A208, 
700  14th  Street,  Denver.  Colorado 
90202.  Some  members  of  the  Council 
will  be  participating  by  conference  call. 
The  meeting  is  open  to  the  public,  but 
due  to  past  experience,  seating  will  be 
limited. 

The  purpose  of  the  meeting  is  to 
provide  the  Council  with  the 
recommendations  from  the  Contaminant 
Candidate  List/Six  Year  Review 
Working  Group.  The  Council  will  also 
provide  its  recommendations  on  the 
Proposed  Long  Term  1  Enhanced 
Surface  Water  Treatment  &  Filter 
Backwash  Rule,  a  discussion  begun  at 
the  May  10  and  11,  2000,  meeting  in 
San  Francisco,  California.  The  Council 
encourages  the  hearing  of  outside 
statements  and  will  allocate,  if  time 
permits,  ten  minutes  at  the  meeting  for 
this  purpose.  Any  outside  parties 
interested  in  presenting  an  oral 
statement  should  petition  the  Council 
by  telephone  at  (202)  260-2285,  before 
June  7,  2000. 

Any  person  who  wishes  to  file  a 
written  statement  can  do  so  before  or 
after  a  Council  meeting.  Written 
statements  received  prior  to  the  meeting 
will  be  distributed  to  all  members  of  the 
Council  before  any  final  discussion  or 
vote  is  completed.  Any  statements 
received  after  the  meeting  will  become 
part  of  the  permanent  meeting  file  and 
will  be  forwarded  to  the  Council 
members  for  their  information. 

Members  of  the  public  that  would  like 
to  attend  the  meeting,  present  an  oral 
statement,  or  submit  a  WTitten 
statement,  should  contact  Ms.  Charlene 
Shaw,  Designated  Federal  Officer, 
National  Drinking  Water  Advisory 
Council,  U.S.  EPA,  Office  of  Ground 
Water  and  Drinking  Water  (4601),  1200 
Pennsylvania  Avenue,  NW,  Washington, 
DC  20460.  The  telephone  number  is 
Area  Code  (202)  260-2285  or  E-Mail 
shaw. charlene®. epa.gov. 

Dated:  May  23.  2000. 
Cynthia  C.  Dougherty, 

Director.  Office  of  Ground  Water  and  Drinking 

Water. 

|FR  Doc,  00-13460  Filed  .5-26-00;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collection(8)  Being  Reviewed  by  the 
Federal  Communications  Commission 
for  Extension  Under  Delegated 
Authority,  Comments  Requested 

May  22.  2000, 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(s),  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  July  31,  2000.  If 
you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Les 
Smith,  Federal  Communications 
Commission,  Room  lA-804,  445 
Twelfth  Street,  SW.,  Washington,  DC 
20554  or  via  the  Internet  to 
lesmith@fcc.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

additional  information  or  copies  of  the 
information  collections  contact  Les 
Smith  at  (202)  418-0217  or  via  the 
Internet  at  lesmith@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 

OMB  Control  Number  3060-0246. 

Title:  Section  74.452  Equipment 
Changes. 

Form  Number:  None. 

Type  of  Review:  Extension  of 
currently  approved  collection. 


Respondents:  Business  or  other  for- 
profit. 

Number  of  Respondents:  25. 

Estimated  time  per  response:  0,5 
hours. 

Frequency  of  Responding:  Reporting, 
on  occasion. 

Total  Annual  Burden:  13  hours. 

Total  Annual  Costs:  SO, 

i\eeds  and  Uses:  Section  74.452 
requires  that  licensees  of  remote  pickup 
stations  notify  the  Commission  of  any 
equipment  changes  that  are  deemed 
desirable  or  necessary  (without 
departing  from  its  station  authorization) 
upon  completion  of  such  changes.  The 
data  is  used  by  FCC  staff  to  assure  that 
the  changes  made  comply  with  the  rules 
and  regulations. 

OMB  Control  Number:  3060-0254. 

Title:  Section  74.433  Temporary 
authorizations. 

Form  Number:  None. 

Type  of  Review:  Extension  of 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit. 

Number  of  Respondents:  12. 

Estimated  time  per  response:  1.25 
hours  (0.25  hours  respondent.  1  hour 
attorney). 

Frequency  of  Response:  Reporting,  on 
occasion. 

Total  Annual  Burden:  3  hours. 

Total  Annual  Costs:  $3,900. 

Needs  and  Uses:  Section  74.433 
requires  that  a  licensee  of  a  remote 
pickup  station  make  an  informal  written 
request  to  the  FCC  when  requesting 
temporary  authorization  for  operations 
of  a  temporary  nature  that  cannot  be 
conducted  in  accordance  with  Section 
74.24.  The  data  is  used  by  FCC  staff  to 
insure  that  the  temporary  operation  of  a 
remote  pickup  station  will  not  cause 
interference  to  existing  stations. 

Federal  Communications  Commission. 

Magalie  Roman  Salas. 

Secretary 

|FR  Doc.  00-13400  Filed  .5-26-00:  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

[CO  Docket  No.  98-171.  DA  00-1 152] 

Comment  Sought  on  Supplemental 
Joint  Submission  of  Program 
Administrators  Regarding 
Consolidated  Data  Collection 
Procedures 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Notice. 

SUMMARY:  On  May  25.  2000.  the 
Commission  released  a  document 
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sfM'king  coninit'iit  on  d  proposal  fiUnl 
jointly  hv  the  administrators  of  the  local 
numb«'r  portahilitv.  numb«>r 
administration,  tfh'comm  unit  at  ions 
relay  services,  and  universal  service 
support  mechanisms  (collectively,  "the 
administrators")  The  document  set^ks 
comment  on  the  administrators' 
proposed  procedures  for  handling  the 
Telecommunications  Reporting 
Worksheet  (FCC  Form  449)  The 
intended  effec:t  of  this  action  is  to  make 
the  public  aware  of,  and  to  seek  public 
comment  on.  this  proposal 

DATES:  Comments  are  due  on  or  before 
|une  16,  2000,  and  reply  comments  are 
due  on  or  before  [une  23,  2000 

FOR  FURTHER  INFORMATION  CONTACT: 

Scott  K   Bergmann.  Industry  Analysis 
Division,  Common  Carrier  Bureau,  at 
(202)  418-7102;  or  Iim  Lande,  Industry 
Analysis  Division.  (Common  Carrier 
Bureau  at  (202)  418-0948  The  TTY 
number  is  (202)  418-0484 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summarv  of  a  Publu  Notice  released 
May  25,  2000  (DA  00-1 152)  The  full 
text  of  the  Public  Notice  and  the 
administrators'  joint  submission  are 
available  for  inspe<:tion  and  copying 
during  normal  business  hours  in  the 
F(X".  Reference  Center.  Room  CY-A257. 
445  12th  Street.  S  W  ,  Washington,  D.t;. 
20554.  The  complete  text  also  may  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Service,  Inc   (202)  857-:i8()0,  1231  2()th 
St..  NW,  Washington,  [).C.  2003h 

Baik^niund  On  July  14.  1999,  the 
Commission  amended  its  rules  so  that 
tele<:ommunicatioiis  carriers  and  other 
service  providers  need  only  file  one 
form — the  Telecommunications 
Reporting  Worksheet — for  the  purpose 
of  determining  their  contributions  to  the 
universal  service  sup)port  mechanisms, 
the  TRS  Fund,  .iiid  the  < ost  recovery 
mechanism.^  for  numbering 
administration  and  local  number 
portability  '  In  that  order,  the 
(iommission  concluded  that  carriers  and 
other  filers  of  the  new  worksheet  n<»ed 
only  file  one  copy  of  tfie  new  worksheet. 
Accordingly,  the  Commission  directed 
the  administrators  to  file  with  the 
Bureau  a  summary  of  their  proposed 
procedures  for  distributing  the  data 
obtained  on  the  iionsolidated  worksheet 
and  to  include  a  desc  ri[)tioii  of  how 


related  costs  will  be  f>quitably 
apportioned 

f)n  October  12,  1999,  the  program 
administrators  filed  a  joint  submission 
addressing  data  collection  procedures 
and  a  prr)posed  cost  allocation 
methodology   In  a  subsequent  Order, 
released  on  Febniar\'  4,  2000,  the 
Bureau  directed  the  National  Exchange 
(Carriers  Association  (NECA)  to  perform 
the  data  collection  functions  for  the 
April  2000  filing  of  the 
Telw:ommunications  Reporting 
Worksheet  and  set  out  procedures  for 
the  administrators  to  submit  proposed 
arrangements  for  future  filings  no  later 
than  May  15,  2000  -  On  May  15,  2000, 
the  administrators  submitted  their 
supplemental  joint  submission 
regarding  pro(;edures  for  handling  the 
consolidated  worksheet.  See 
Supplemental  Joint  Submission  of 
Prf)gram  Administrators  Regarding 
Consolidated  Data  Collection 
Procedures  and  Cost  Allocation 
Methodology,  CC:  Docket  No.  98-171 
(filed  May  15,  2000)  (Supplemental 
Joint  Submission).  Through  the  Public 
Notice  summarized  here,  the  Bureau 
seeks  comment  on  the  proposals 
contained  in  that  joint  submission. 

Comment  Filing  Procedures  Pursuant 
to  §t»l  415  and  1.419  of  the 
(iommissitms  rules,  47  ("PR  1.415, 
1.419,  interested  parties  may  file 
comments  on  or  before  June  16,  2000. 
and  reply  comments  on  or  before  June 
23,  2000.  Oimments  may  be  filed  using 
the  Commission's  Electronic  Comment 
Filing  System  (ECFS)  or  by  filing  paper 
copies.  See  Electronic  Filing  of 
Documents  in  Rulemaking  Proceedings, 
f)3  FR  24,121  (1998).  Comments  filed 
through  the  ECFS  can  be  sent  as  an 
electronic  file  via  the  Internet  to<http:/ 
/www  f(:c.goy/e-file/ecfs.html> 
(ienerally.  only  one  copy  of  an 
electronic  submission  must  be  filed  In 
completing  the  transmittal  screen, 
commenters  should  include  their  full 
name.  Postal  Service  mailing  address, 
and  the  applif:able  docket  or  riilemaking 
number.  Parties  may  also  submit  an 
electronic  comment  by  Internet  e-mail 
To  re<  eive  filing  instructions  for  e-mail 
comments,  commenters  should  send  an 
e-mail  to  ecf,s@fcc.gov.  and  should 
include  the  following  words  in  the  bod\ 
of  the  message,  "get  form  <your  e-mail 
address>  ".  A  sample  form  and 


directions  will  be  sent  in  reply  Parties 
who  choose  to  file  by  paper  must  file  an 
original  and  four  copies  of  each  filing. 
All  filings  must  be  sent  to  the 
Commission's  Secretary,  Magalie  Roman 
Salas.  Office  of  the  Secretary',  Federal 
Communications  Commission,  445  12th 
Street.  SW.  Washington.  DC  20554. 

Pursuant  to  §  1.1206  of  tlie 
Commission's  rules.  47  CFR  1.1206,  this 
proceeding  will  be  conducted  as  a 
permit-but-disclose  proceeding  in 
which  ex  parte  communications  are 
permitted  subject  to  disclosure. 

Additional  Information:  The  full  text 
of  the  Supplemental  Joint  Submission  is 
available  for  public  inspection  and 
copying  during  regular  business  hours 
at  the  FCC  Reference  Information 
Center.  Portals  II.  445  12th  Street.  SW. 
Room  CY-A257,  Washington.  DC. 
20554. 

This  document  may  also  be  purchased 
from  the  Commissions  copy  contractor. 
International  Transcription  Service.  Inc. 
(ITS),  1231  20th  Street.  NW. 
Washington.  DC  20036.  telephone  202- 
857-3800.  facsimile  202-857-3805.  You 
may  also  view  this  document  on  the 
Commission's  web  site  at  <https.7/ 
haifoss.fcc.gov/cgi-bin/ws.exe/prod/ 
ecfs/comsrch     v2.hts>. 

Federal  CommuniLations  Commission. 
Peyton  L.  Wynn§, 

Chiff.  Induf^tn  Annlysis  Division.  Common 
Carrier  Burran 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request 

AGENCY:  Federal  Deposit  Insurance 
Corporation  (FDIC). 

ACTION:  Notice  of  information  collection 
to  be  submitted  to  OMB  for  review  and 
approval  under  the  Paperwork 
Reduction  Act  of  1995. 

SUMMARY:  In  accordance  with 
requirements  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
ff  seq).  the  FDK'  hereby  gives  notice 
that  it  plans  to  submit  to  the  Office  of 
Management  and  Budget  (OMB)  a 
request  for  OMB  review  and  approval  of 
the  following  information  collection 
systems  described  below. 

1.  Type  of  Review:  Renewal  of  a 
currently  approved  collection. 

Title:  Application  for  Federal  Deposit 
Insurance. 

Form  Number:  6200/05. 

OMB  Xumher:  3064-0001. 
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Annual  Burden: 

Estimated  annual  number  of 

respondents:  300. 
Estimated  time  per  response:  250 

hours. 
Total  annual  burden  hours:  75,000 

hours. 

Expiration  Date  of  OMB  Clearance: 
July  31.  2000. 

Supplementary  Information:  The 
Federal  Deposit  Insurance  Act  requires 
a  proposed  bank  or  savings  institution 
to  apply  to  the  FDIC  in  order  to  obtain 
federal  deposit  insurance.  The  form 
provides  the  information  necessary  for 
the  FDIC  to  make  a  determination, 

2.  Type  of  Review:  Renewal  of  a 
currently  approved  collection. 

Title:  Foreign  Branch  Report  of 
Condition. 

Form  Number:  FFIEC  030. 
OMB  Number:  3064-0011. 
Annual  Burden: 
Estimated  aimual  number  of 

respondents:  36. 
Estimated  time  per  response:  3.9 

hours. 
Total  annual  burden  hours:  140.40 

hours. 

Expiration  Date  of  OMB  Clearance: 
July  31.  2000. 

Supplementary  Information:  The 
Foreign  Branch  Report  of  Condition. 
Form  FFIEC  030,  contains  asset  and 
liability  information  along  with  data  on 
certain  off  balance  sheet  items  for 
foreign  branches  of  insured  banks. 

3.  Type  of  Review:  Renewal  of  a 
currently  approved  collection. 

Title:  Application  Pursuant  to  Section 
19  of  the  Federal  Deposit  Insurance  Act. 
Form  Number:  6710/07. 
OMB  Number:  3064-0018. 
Annual  Burden: 

Estimated  annual  number  of 

respondents:  75. 
Estimated  time  per  response:  16 

hours. 
Total  annual  burden  hours:  1,200 

hours. 

Expiration  Date  of  OMB  Clearance: 
July  31,2000. 

Supplementary  Information:  Section 
19  of  the  Federal  Deposit  Insurance  Act 
requires  insured  depository  institutions 
to  obtain  the  FDIC's  consent  prior  to  any 
participation  in  their  affairs  by  a  person 
convicted  of  crimes  involving 
dishonesty  or  breach  of  trust.  Form 
6710/07  is  the  vehicle  for  requesting 
FDIC  consent. 

4.  Type  of  Review:  Renewal  of  a 
currently  approved  collection. 

Title:  Fair  Housing  Lending 
Monitoring  System. 

OMB  Number:  3064-0046. 
Annual  Burden: 


Estimated  annual  number  of 

respondents:  2,000. 
Estimated  annualjiumber  of 

applications:  1,000,000. 
Estimated  time  per  response:  5 

minutes. 
Total  annual  burden  hours:  83,333 

hours. 

Expiration  of  OMB  Clearance:  Julv  31, 
2000. 

Supplementary  Information:  In  order 
to  permit  the  FDIC  to  detect 
discrimination  in  residential  mortgage 
lending,  certain  insured  state 
nonmember  banks  are  required  by  FDIC 
regulation  12  CFR  338  to  maintain 
various  data  on  home  loan  applicants. 

5.  Type  of  Review:  Renewal  of  a 
currently  approved  collection. 

Title:  Public  Disclosure  by  Banks. 

OMB  Number:  3064-0090. 

Annua/ Burden : 

Estimated  annual  number  of 
respondents:  5,742. 

Estimated  time  per  response:  .5  hours. 

Total  annual  burden  hours:  2,871 
hours. 

Expiration  of  OMB  Clearance:  July  31, 
2000. 

Supplementary  Information:  12  CFR 
350  requires  a  bank  to  notify  the  general 
public,  and  in  some  instances 
shareholders,  that  disclosure  statements 
are  available  upon  request.  Required 
disclosures  consist  of  financial  reports 
for  the  current  and  preceding  year 
which  can  be  copied  directly  from  the 
year-end  Call  Report. 

6.  Type  of  Review:  Renewal  of  a 
currently  approved  collection. 

Title:  Foreign  Banks. 
OMB  Number:  3064-0114. 
Annual  Burden: 

Estimated  annual  number  of 
respondents:  164. 

Estimated  time  per  response:  varies 
from  0.25  hours  to  120  hours  with 
an  average  of  14.2  hours. 

Total  annual  burden  hours:  2,336 
hours. 

Expiration  of  OMB  Clearance:  July  31, 
2000. 

Supplementary  Information:  The 
collection  of  information  consists  of  (a) 
applications  to  operate  as  a  noninsured 
state-licensed  branch  of  a  foreign  bank; 
(b)  applications  from  an  insured  state- 
licensed  branch  of  a  foreign  bank  to 
conduct  activities  which  are  not 
permissible  for  a  federally-licensed 
branch;  (c)  internal  recordkeeping  by 
insured  branches  of  foreign  banks;  and 
(d)  reporting  requirements  relating  to  an 
insured  branch's  pledge  of  assets  to  the 
FDIC. 

7.  Type  of  Review:  Renewal  of  a 
currently  approved  collection. 

Title:  Certification  of  Eligibility  Under 
the  Affordable  Housing  Program. 


OMB  Number:  3064-01 16. 

Annual  Burden: 

Estimated  annual  number  of 
respondents:  120. 

Estimated  time  per  response:  1  hour. 

Total  annual  burden  hours:  120  hours. 

Expiration  Date  of  OMB  Clearance: 
July  31,  2000. 

Supplementary  Information:  The 
collection  of  information  certifies 
income  eligibility  under  the  affordable 
housing  program.  This  certification 
assists  the  FDIC  in  determining  an 
individual's  eligibility  for  purchasing 
affordable  housing  properties  from  the 
FDIC. 

8.  Type  of  Review:  Renewal  of  a 
currently  approved  collection. 

Title:  Mutual-to-Stock  Conversions  of 
State  Savings  Banks. 

OMB  Number:  3064-0117. 

Annual  Burden: 

Estimated  aimual  number  of 
respondents:  20. 

Estimated  time  per  response:  50 
hours. 

Total  annual  burden  hours:  1000 
hours. 

Expiration  of  OMB  Clearance:  Julv  31. 
2000. 

Supplementry  Information:  12  CFR 
303.15  and  333.4  require  state  savings 
banks  that  are  not  members  of  the 
Federal  Reserve  System  to  file  with  the 
FDIC  a  notice  of  intent  to  convert  to 
stock  form  and  provide  copies  of 
docimients  filed  with  state  and  federal 
banking  and  or  securities  regulators  in 
connection  with  the  proposed 
conversion. 

OMB  Reviewer:  Alexander  T.  Hunt. 
(202J  395-7860,  Office  of  Management 
and  Budget.  Office  of  Information  and 
Regulator}'  Affairs,  Washington.  D.C. 
20503. 

FDIC  Contact:  Tamara  R.  Manly,  (202) 
898-7453,  Office  of  the  Executive 
Secretary",  Room  F— 4058.  Federal 
Deposit  Insurance  Corporation,  550  17th 
Street  N.W.,  Washington.  DC.  20429. 

Comments:  Comments  on  these 
collections  of  information  are  welcome 
and  should  be  submitted  on  or  before 
(insert  date  30  days  after  date  of 
publication  in  the  Federal  Register]  to 
both  the  OMB  reviewer  and  the  FDIC 
contact  listed  above. 
ADDRESSES:  Information  about  this 
submission,  including  copies  of  the 
proposed  collections  of  information, 
may  be  obtained  by  calling  or  writing 
the  FDIC  contact  listed  above. 

Dated:  May  23.  2000. 
Federal  Deposit  Insurance  Corporation, 
Robert  E.  Feldman, 
Executive  Secretary. 
[FR  Doc.  00-13428  Filed  5-26-00;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  li.stcci  in  this  notice 
have  applied  'n  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Cloinpanv 
Art  of  19!i6  (12  U.S.C.  1H41  et  seq.) 
(BHC  Act).  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspec:tion  at  the  offic:es  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.ti.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  i:omplies  with  the 
standards  in  section  4  of  the  BH(;  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States, 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  (lenter 
website  at  www.ffiec  gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
C.overnors  not  later  than  June  23.  2000. 

A.  Federal  Reserve  Bank  of 
Philadelphia  (Michael  F  Collins,  Senior 
Vice  President)  100  North  6th  Street. 
Philadelphia,  Pennsylvania  19105- 

1521: 

1.  Fulton  Financial  (Corporation. 
Lancaster.  Pennsylvania:  to  acquire  100 
percent  of  the  voting  shares  of  and 
merge  with  Skyland  Financial 
Ciorporation.  Hackettstown.  New  [ersev. 
and  thereby  indirectly  acquire  voting 
shares  of  Skylands  Clommunity  Bank. 
Hackettstown.  New  jersey. 

Boani  uf  (kivtiriuirs  nl  ihf  IciifrHl  Kostsrve 
System.  May  2.1.  20<KI 
Robert  deV.  Frierson. 
AssiHialf  ^f(  rftiir\i>t  thr  iUnmi 
|FR  Dor.  00-l.i;n9  Filed  5-20-00;  8  45  anil 
BILLING  CODE  S210-01-P 


FEDERAL  RESERVE  SYSTEM 

Consumer  Advisory  Council; 
Solicitation  of  Nominations  for 
Membersfilp 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTION:  Notice. 

summary:  The  Board  is  inviting  the 
public  to  nominate  qualified  individuals 
for  appointment  to  its  Consumer 
Advisory  Council,  whose  membership 
represents  interests  of  consumers, 
communities,  and  the  financial  services 
industry'.  Seven  new  members  will  be 
selected  for  thn^vyear  terms  that  will 
begin  in  January  2001   The  Board 
expects  to  announce  the  selection  of 
new  members  by  year-end  2000. 
DATES:  Nominations  should  be  received 
by  August  1.  2000 

ADDRESSES:  Nominations  should  be 
submitted  in  writing  and  mailed  (not 
sent  by  facsimile)  to  Sandra  F. 
Braunstein.  Assistant  Director.  Division 
of  Clonsumer  and  Community  Affairs. 
Board  of  Governors  of  the  Federal 
Reserve  System.  Washington.  DC. 
20551. 

FOR  FURTHER  INFORMATION  CONTACT:  Ann 

Bistay.  Secretary'  to  the  Council. 
Division  of  Consumer  and  Community 
Affairs.  (202)  452-6470.  For 
TelB<;ommunir,ations  Device  for  the  Deaf 
(TDD)  users  only:  Diane  Jenkins.  (202) 
452-3544.  Board  of  Governors  of  the 
Federal  Reserve  System.  Washington. 
D.C.  20551 

SUPPLEMENTARY  INFORMATION:  The 

Consumer  Advisory  Council  was 
established  in  1976  at  the  direction  of 
the  Congress  to  advise  the  Federal 
Reserve  Board  on  the  exercise  of  its 
duties  under  the  Consumer  Credit 
Protection  Act  and  on  other  consumer- 
related  matters  The  Council  by  law- 
represents  the  interests  both  of 
consumers  and  of  the  financial  services 
industry-  (15  USC  lH91(b))   Under  the 
Rules  of  Organization  and  Procedure  of 
the  Consumer  Advisory  Council  (12 
CFR  267  3).  members  serve  three-year 
terms  that  are  staggered  to  provide  the 
(Council  with  continuity. 

New  members  will  be  selected  for 
terms  beginning  [anuary-  1.  2001.  to 
replace  members  wh().se  terms  expire  in 
December  2000;  the  Board  expects  to 
announce  its  appointment  of  new 
members  by  year-end.  Nomination 
letters  should  include  information  about 
past  and  present  positions  held  by  the 
nominee;  a  description  of  special 
knowledge,  interests  or  experience 
related  to  community  reinvestment, 
consumer  protection  regulations. 


consumer  credit,  or  other  consumer 
financial  services;  and  the  full  name, 
title,  organization  name,  organization 
description,  current  address,  telephone 
and  fax  numbers  for  both  the  nominee 
and  the  nominator.  Individuals  may 
nominate  themselves. 

The  Board  is  interested  in  candidates 
who  have  familiarity  with  consumer 
financial  services,  community 
reinvestment,  consumer  protection 
regulations,  and  who  are  willing  to 
express  their  viewpoints.  Candidates  do 
not  have  to  be  experts  on  all  levels  of 
consumer  financial  services  or 
community  reinvestment,  but  they 
should  possess  some  basic  knowledge  of 
the  area.  They  must  be  able  and  willing 
to  make  the  necessary-  time  commitment 
to  participate  in  conference  calls,  and 
prepare  for  and  attend  meetings  three 
times  a  year  (usually  for  two  days, 
including  committee  meetings),  held  at 
the  Board's  offices  in  Washington,  D.C. 
The  Board  pays  travel  expenses, 
lodging,  and  a  nominal  honorarium. 

In  making  the  appointments,  the 
Board  will  seek  to  complement  the 
background  of  continuing  Council 
members  in  terms  of  affiliation  and 
geographic  representation,  and  to  ensure 
the  representation  of  women  and 
minority  groups.  The  Board  may 
consider  prior  years'  nominees  and  does 
not  limit  consideration  to  individuals 
nominated  by  the  public  when  making 
its  selection. 

Council  members  whose  terms  end  as 
of  December  31,  2000,  are: 
Walter  Boyer.  Chairman.  The  Diamond 

Group.  Dallas.  Texas 
Jeremy  Eisler.  Director  of  Litigation, 

South  Mississippi  Legal  Services 

Corp..  Biloxi.  Mississippi 
Robert  Elliott.  Retired  Vice  Chairman. 

Household  International.  Prospect 

Heights.  Illinois 
Dwight  Golann.  Professor  of  Law. 

Suffolk  University  Law  School, 

Boston.  Massachusetts 
Karia  Irvine.  Executive  Director, 

Housing  Opportunities  Made  Equal  of 

Greater  Cincinnati,  Inc..  Cincinnati, 

Ohio 
Gwenn  Kyzer,  Vice  President,  Experian, 

Inc.,  Allen.  Texas 
John  Lamb.  Senior  Staff  Counsel, 

Department  of  Consumer  Affairs, 

Sacramento.  California 
Martha  Miller.  President.  Choice 

Federal  Credit  Union,  Greensboro, 

North  Carolina 
Daniel  Morton.  Vice  President  and 

Senior  Counsel.  The  Huntington 

National  Bank.  Columbus,  Ohio 
David  Ramp,  Assistant  Attorney 

General,  1400  NCL  Tower.  St.  Paul. 

Miimesota 
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Robert  Schwemm.  Professor  of  Law. 
University  of  Kentucky,  Lexington, 
Kentucky 

David  Shirk,  Senior  Manager, 
Freimework,  Inc.,  Tarrytown,  New- 
York 

Council  members  whose  terms 
continue  through  2001  and  2002  are: 

Lauren  Anderson,  Executive  Director, 

Neighborhood  Housing  Services  of 

New  Orleans,  Inc.,  New  Orleans, 

Louisiana 
Malcolm  Bush,  President,  The 

Woodstock  Institute,  Chicago,  Illinois 
Dorothy  Broadman,  Senior  Vice 

President,  Cal  Fed  Bank,  San 

Francisco,  California 
Teresa  A.  Bryce,  General  Counsel,  Bank 

of  America  Mortgage.  Charlotte,  North 

Carolina 
Robert  Cheadle,  Chief  Executive  Officer, 

Mortgage  Express,  Ada,  Oklahoma 
Mary  Ellen  Domeier,  President,  State 

Bank  &  Trust  Company  of  New  Ulm, 

New  Ulm,  Minnesota 
Lester  Wm.  Firstenberger,  Senior  Vice 

President  and  General  Counsel, 

Mortgage  Lenders  Network  USA.  Inc., 

Middletowm,  Connecticut 
John  Gamboa,  Executive  Director,  The 

Greenlining  Institute,  San  Francisco. 

California 
Vincent  Giblin,  Chief  Executive  Officer, 

International  Union  of  Operating 

Engineers,  West  Caldwell,  New  Jersey 
Willie  Jones,  Deputy  Director,  The 

Community  Builders.  Inc.,  Boston, 

Masschusetts 
Dean  Keyes,  Senior  Vice  President, 

Mercantile  Bancorporation.  Inc.,  St. 

Louis,  Missouri 
Anne  Li,  Executive  Director,  New  Jersey 

Community  Loan  Fund,  Trenton,  New 

Jersey 
Jeremy  Nowak,  Chief  Executive  Officer, 

The  Reinvestment  Fund, 

Philadelphia,  Peiuisylvania 
Marta  Ramos,  Vice  President  &  CRA 

Officer,  Banco  Popular  De  Puerto 

Rico,  San  Juan.  Puerto  Rico 
Russell  Schrader.  Senior  Vice  President 

and  Assistant  General  Counsel,  Visa 

U.S.A..  San  Francisco,  California 
Gary  Washington,  Senior  Vice 

President,  ABN  AMRO,  Chicago, 

Illinois 
Robert  Wyim.  II,  Financial  Education 

Officer,  Department  of  Financial 

Institutions.  Madison,  Wisconsin 

Board  of  Governors  of  the  Federal  Reser\'e 
System,  May  24.  2000. 
lennifer  ].  Johnson, 
Secretary-  of  the  Board. 

jFR  Doc.  00-13434  Filed  5-26-00;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

[Docket  No.  R-1072] 

Privacy  Act  of  1974;  Notice  of  New 
System  of  Records 

AGENCY:  Board  of  Governors  of  the 

Federal  Reserve  System. 

ACTION:  Notice  of  new  system  of  records. 

SUMMARY:  In  accordance  with  the 
Privacy  Act,  the  Board  of  Governors  of 
the  Federal  Reserve  System  (Board)  is 
publishing  notice  of  one  new  system  of 
records,  entitled  Multi-rater  Feedback 
Records  (BGFRS-25).  We  invite  public 
comment  on  this  new  system  of  records. 
DATES:  Comment  must  be  received  on  or 
before  June  29,  2000. 
ADDRESSES:  Comments,  which  should 
refer  to  Docket  No.  R-1072,  may  be 
mailed  to  Ms.  Jennifer  J.  Johnson, 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System,  20th  Street  and 
Constitution  Avenue.  N.W., 
Washington.  D.C.  20551  or  mailed 
electronically  to 

regs .  comments@f ederalreserve .  gov . 
Comments  addressed  to  Ms.  Johnson 
cilso  may  be  delivered  to  the  Board's 
mail  room  between  8:45  a.m.  and  5:15 
p.m.  weekdays  and  to  the  security 
control  room  outside  of  those  hours. 
The  mail  room  and  the  security  control 
room  are  accessible  from  the  Eccles 
Building  courtyard  entrance,  located  on 
20th  Street  between  Constitution 
Avenue  and  C  Street,  NW,  Comments 
may  be  inspected  in  Room  MP-500 
between  9  a.m.  and  5  p.m. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elaine  M.  Boutilier,  Senior  Counsel. 
Legal  Division  (202/452-2418).  or  Chris 
Fields.  Manager.  Human  Resources 
Function.  Management  Division  (202/ 
452-3654).  Board  of  Governors  of  the 
Federal  Reserve  System,  20th  Street  and 
Constitution  Avenue,  NW,  Washington. 
DC  20551.  For  users  of  the 
Telecommunications  Device  for  the  Deaf 
(TDD)  only,  contact  Janice  Simms  at 
202/452-4984. 

SUPPLEMENTARY  INFORMATION:  The  Board 
is  instituting  a  feedback  program  for  its 
managers  and  officers.  Under  this  Multi- 
rater  Feedback  program.  Board 
employees  who  work  for  or  with  a 
particular  manager  or  officer  are  asked 
to  complete  a  voluntary,  confidential 
questionnaire  regarding  the  performance 
of  that  manager/officer  and  send  it 
directly  to  a  consultant  hired  by  the 
Board  for  this  program.  The  consultant 
analyzes  the  completed  questionnaires 
and  compiles  a  report  for  the  manager/ 
officer  that  summarizes  the  comments 
from  the  questionnaires.  This  report 
does  not  identify  individual  comments 


or  those  who  completed  the 
questionnaires.  The  report  is  given  only 
to  the  manager/officer  being  evaluated; 
no  other  Board  employee  or  officer 
receives  a  copy  of  the  report.  The 
consultant  maintains  all  of  the  data 
comiected  with  this  program,  identified 
only  by  the  name  of  the  manager/officer 
being  evaluated.  The  data  is  stored  by 
name  of  the  officer/manager  being 
evaluated,  and  thus  is  considered  to  be 
a  system  of  records  under  the  Privacy 
Act. 

In  accordance  with  5  U.S.C.  552a(r).  a 
report  of  this  new  system  of  records  is 
being  filed  with  the  Chair  of  the  House 
Committee  on  Government  Reform  and 
Oversight,  the  Chair  of  the  Senate 
Committee  on  Governmental  Affairs, 
and  the  Office  of  Management  and 
Budget.  This  new  system  of  records  will 
become  effective  on  June  28.  2000. 
without  further  notice,  unless  the  Board 
publishes  a  notice  to  the  contrary  in  the 
Federal  Register. 

BGFRS-25 

SYSTEM  NAME: 

Multi-rater  Feedback  Records. 

SECURmr  classification: 

None. 

SYSTEM  location: 

Board  of  Governors  of  the  Federal 
Reserve  System.  20th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20551. 

The  completed  multi-rater 
questionnaires  and  the  resulting 
feedback  reports  are  maintained  by  an 
outside  consultant  ("Contractor") 
pursuant  to  a  contract  with  the  Board. 
Based  on  the  information  provided  by 
the  completed  questionnaires,  the 
Contractor  will  provide  an  individual 
feedback  report  to  the  individual  being 
evaluated.  With  the  exception  of  the 
feedback  report  that  is  provided  to  the 
individual  being  evaluated,  no 
individually-identifiable  information  is 
maintained  on  the  Board's  premises. 

CATEGORIES  OF  INDIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Current  and  former  employees  of  the 
Board. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Questionnaires  completed  by 
employees,  analyses  of  the 
questionnaires,  and  feedback  reports 
compiled  by  the  Contractor  based  upon 
the  analyses. 

AUTHORmr  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Section  1 1  of  the  Federal  Reserve  Act 
(12  U.S.C.  248(i)  and  248(1)). 
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PURPOSE(S): 

These  records  are  collected  and 
maintained  to  assist  the  Board  in 
administering  its  personnel  functions 
and  improving  the  management  skills  of 
its  employees. 

ROUTINE  USES  OF  RECORDS  MAINTAINEO  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

The  information  in  the  records  may  be 
used: 

a.  By  the  National  Archives  and 
Records  Administration  in  connection 
with  records  management  inspections 
and  its  role  as  Archivist. 

b.  To  disclose  to  contractors,  grantees 
or  volunteers  performing  or  working  on 
a  contract,  service,  grant,  cooperative 
agreement,  or  job  for  the  Board. 

c.  To  provide  information  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  the  individual 

d.  To  disclose  information  to  another 
Federal  agency,  a  court,  or  a  party  in 
litigation  before  a  court  or  in  an 
administrative  proceeding  being 
conducted  by  a  Federal  agency,  when 
the  Board  is  a  party  to  the  judicial  or 
administrative  proceeding. 

e.  To  disclose  information  to  the 
Department  of  Justice  or  in  a  proceeding 
before  a  court,  adjudicative  body,  or 
other  administrative  body  before  whic:h 
the  Board  is  authorized  to  appear,  when: 

(1)  The  Board  or  any  employee  of  the 
Board  in  his  or  her  official  capacity:  or 

(2)  Any  employee  of  the  Board  in  his 
or  her  individual  capacity  where  the 
Depauiment  of  Justice  or  the  Board  has 
agreed  to  represent  the  employee;  or 

(3)  The  United  States  (when  the  Board 
determines  that  the  litigation  is  likely  to 
affect  the  Board)  is  a  partv  to  litigation 
or  has  an  interest  in  such  litigation,  and 
the  use  of  such  records  by  the 
Department  of  Justice  or  the  Board  is 
deemed  by  the  Board  to  be  relevant  and 
necessary  to  the  litigation  provided, 
however,  that  in  each  case  it  has  been 
determined  that  the  disc:Iosure  is 
compatible  with  the  purpose  for  whu:h 
the  records  were  t;ollec:ted. 

f.  To  disclose  information  to  the  Equal 
Emplovment  Opportunity  Commission 
when  requested  in  f:onnection  with 
investigations  or  other  functions  vested 
in  the  C'ommission 

g.  To  disclose  information  to  the  Merit 
Systems  Protection  Board  or  the  Office 
of  Special  (Counsel  in  (:onnef:tion  with 
appeals,  special  studies  of  the  civil 
servit:e  and  other  merit  systems,  review 
of  Office  rules  and  regulations, 
investigation  of  alleged  practices,  and 
such  other  functions  promulgated  in  5 
U.S.C.  chapter  12.  or  as  may  be 
auth(jrized  bv  law 


h.  To  disclose  information  to  the 
Federal  Labor  Relations  Authority 
(including  its  General  Counsel)  when 
requested  in  connection  with  the 
investigation  and  resolution  of 
allegations  of  unfair  labor  practices,  in 
connection  with  the  resolution  of 
exceptions  to  arbitrator's  awards  where 
a  question  of  material  fact  is  raised,  and 
matters  before  the  Federal  Service 
Impasses  Panel. 

i.  To  disclose  information  to  an 
arbitrator  to  resolve  disputes  under  a 
negotiated  grievance  procedure  or  to 
officials  of  labor  organizations 
recognized  under  5  U.S.C.  chapter  71 
when  relevant  and  necessary  to  their 
duties  of  exclusive  representation. 

j.  To  disclose,  in  response  to  a  request 
for  discovery  or  for  appearance  of  a 
witness,  information  that  is  relevant  to 
the  subject  matter  involved  in  a  pending 
judicial  or  administrative  proceeding. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

Not  applicable. 

POUQES  AND  PRACTKES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAININO,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

The  records  are  maintained  in  paper 
and  electronic  format  in  a  secure 
location  by  the  Contractor. 

retrievabiuty: 

Information  is  retrieved  by  the  name 
of  the  individual  being  evaluated. 

SAFEGUARDS: 

The  Contractor  maintains  strict 
confidentiality  of  the  information. 
Information  in  these  files  is  not 
provided  to  Board  employees,  except 
the  individual  being  evaluated. 

retention  and  disposal: 

Eiach  feedback  report  and  the 
information  related  to  that  report  shall 
be  retained  by  Contractor  for  5  years 
after  the  date  of  the  report,  then 
destroyed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Associate  Director.  Human  Resources 
Function,  Management  Division,  Board 
of  Gcjvernors  of  the  Federal  Reserve 
System,  20th  Street  &  Constitution 
Avenue,  NW.  Washington.  DC  20551 

notification  procedure: 

Inquiries  should  be  sent  to  the 
Secn.'tary  of  the  Board,  Board  of 
tiovornors  of  the  Federal  Reserve 
System.  20th  Street  and  Constitution 
Avenue,  NW.  Washington.  DC  20551. 
The  request  should  contain  the 
individual's  name,  date  of  birth.  Social 
Security  number,  identification  number 


(if  known),  approximate  date  of  record, 
and  type  of  position. 

record  access  PROCEDURES: 

Same  as  'Notification  procedure" 
above. 

CONTESTING  RECORD  PROCEDURES: 

Same  as  "  Notification  procedure" 
above. 

RECORD  SOURCE  CATEGORIES: 

The  individual  being  evaluated. 
The  employees  completing  the 
questionnaires. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

Pursuant  to  the  Privacy  Act,  5  U.S.C. 
552a(k)(5},  and  the  Board's  regulation 
relating  thereto  (12  CFR  part  2€la),  the 
individual  questionnaires  contained  in 
this  system  of  records  are  exempted 
from  5  U.S.C.  552a(c)(3).  (d)(1).  (d)(2). 
(d)(3).  (d)(4).  (e)(1).  (e)(4)(G).  (H).  and  (I). 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System.  May  19.  2000. 
lennifer  |.  Johnson, 
Secretary  of  the  Board. 
|FR  Doc.  00-13126  Filed  5-26-00:  8:45  am] 

8ILLJNO  COOC  6210-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  H«althcar«  Research  and 
Quality 

Contract  Review  Meeting 

In  accordance  with  section  10  (a)  of 
the  Federal  Advisory  Committee  Act  as 
amended  (5  U.S.C,  Appendix  2), 
announcement  is  made  of  an  Agency  for 
Healthcare  Research  and  Quality 
(AHRQ)  Technical  Review  Committee 
(TRC)  meeting.  This  TRC's  charge  is  to 
provide  review  of  contract  proposals 
and  recommendations  to  the  Director, 
AHRQ,  regarding  the  technical  merit  of 
proposals  submitted  in  response  to  a 
Request  for  Proposals  (RFPs)  to 
"Maintain  and  Expand  the  Healthcare 
Cost  and  Utilization  Project  (HCUP)". 
The  RFP  was  published  in  the 
Commerce  Business  Dailv  on  March  30, 
2000. 

The  upcoming  TRC  meeting  will  be 
closed  to  the  public  in  accordance  with 
the  Federal  Advisory  Committee  Act 
(FACA),  section  10(d)  of  5  U.S.C, 
Appendix  2.  implementing  regulations, 
and  procurement  regulations,  41  CFR 
101-6  1023  and  48  CFR  section 
315.604(d).  The  discussions  at  this 
meeting  of  contract  proposals  submitted 
in  response  to  the  above-referenced  RFP 
are  likely  to  reveal  proprietcUA'  and 
personal  information  concerning 
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individuals  associated  with  the 
proposals.  Such  information  is  exempt 
from  disclosure  under  the  above-cited 
FACA  provision  that  protects  the  the 
free  exchange  of  candid  views,  and 
under  the  procurement  rules  that 
prevent  undue  interference  with 
Committee  and  Department  operations. 

Name  of  TRC:  The  Agency  for 
Healthcare  Research  and  Quality — 
"Maintain  and  Expand  the  Healthcare 
Cost  and  Utilization  Project  (HCUP)". 

Date:  June  14,  2000  (Closed  to  the 
public). 

Place:  Agency  for  Healthcare  Research 
and  Quality,  6010  Executive  Blvd,  4th 
Floor  Conference  Center.  Room  D. 
Rockville.  Maryland  20852. 

Contact  Person:  Anyone  wishing  to 
obtain  information  regarding  this 
meeting  should  contact  Jenny  Schnaier. 
Center  for  Organizaton  and  Delivery 
Systems.  Agency  for  Healthcare 
Research  and  Quality,  2102  East 
Jefferson  Street,  Suite  605,  Rockville, 
Maryland,  20852.  301-594-6827. 

Dated:  May  22.  2000. 
John  M.  Eisenberg, 

Director. 

IFR  Doc.  00-13378  Filed  5-26-00:  8:45  am] 

BILLING  CODE  4160— 40— M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Healthcare  Research  and 
Quality 

Contract  Review  Meeting 

In  accordance  with  section  10(a)  of 
the  Federal  Advisory  Committee  Act  as 
amended  (5  U.S.C.  Appendix  2). 
announcement  is  made  of  an  Agency  for 
Healthcare  Research  and  Quality 
(AJHRQ)  Technical  Review  Conmiittee 
(TRC)  meeting.  This  TRC's  charge  is  to 
provide  review  of  contract  proposals 
and  recommendations  to  the 
Administrator,  AHRQ.  regarding  the 
technical  merit  of  proposals  submitted 
in  response  to  a  Request  for  Proposals 
(RFPs)  regarding  "Internet-based 
Distance  Learning",  issued  on  April  21. 
2000.  The  contract  will  constitute 
AHRQ's  participation  in  the  Small 
Business  Innovation  Research  program. 

The  upcoming  TRC  meeting  will  be 
closed  to  the  public  in  accordance  with 
the  Federal  Advisory  Committee  Act 
(FACA).  section,  10(d)  of  5  U.S.C, 
Appendix  2.  implementing  regulations, 
and  procurement  regulations,  41  CFR 
101-6.1023  and  48  CFR  section 
315.604(d).  The  discussions  at  this 
meeting  of  contract  proposals  submitted 
in  response  to  the  above-referenced  RFP 
are  likely  to  reveal  proprietar\'  and 


personal  information  concerning 
individuals  associated  with  the 
proposals.  Such  information  is  exempt 
from  disclosure  under  the  above-cited 
FACA  provision  that  protects  the  free 
exchange  of  candid  views,  and  under 
the  procurement  rules  that  prevent 
undue  interference  with  Committee  and 
Department  operations. 

Name  of  TRC:  The  Agency  for 
Healthcare  Research  and  Quality — 
"Internet-based  Distance  Learning". 

Date:  June  16,  2000  (Closed  to  Uie 
public). 

Place:  Agency  for  Healthcare  Research 
and  Quality,  6010  Executive  Blvd.,  4th 
Floor  Conference  Center,  Room  B, 
Rockville,  Maryland  20852. 

Contact  Person:  Anyone  wishing  to 
obtain  information  regarding  this 
meeting  should  contact  Sandra 
Robinson,  Center  for  Quality 
Measurement  and  Improvement,  Agency 
for  Healthcare  Research  and  Quality, 
2101  East  Jefferson  Street,  Suite  502. 
Rockville,  Maryland  20852.  301-594- 
1703. 

Dated:  May  22,  2000. 
Jolin  M.  Eisenlwrg. 

Director. 

[PR  Doc.  00-13379  Filed  5-26-00:  8:45  am] 

BILUNG  CODE  416&-90-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Healthcare  Research  and 
Quality 

Contract  Review  Meeting 

In  accordance  with  section  10(a)  of 
the  Federal  Advisory  Committee  Act  as 
amended  (5  U.S.C,  Appendix  2), 
armouncement  is  made  of  an  Agency  for 
Healthcare  Research  and  Quality 
(AHRQ)  Technical  Review  Committee 
(TRC)  meeting.  This  TRC's  charge  is  to 
provide  review  of  contract  proposals 
and  recommendations  to  the 
Administrator,  AHRQ,  regarding  the 
technical  merit  of  proposals  submitted 
in  response  to  a  Request  for  Proposals 
(RFPs)  regarding  "Lifedata.com:  A 
Repository  of  Health  Related  Quality  of 
Life  Instnunents,"  issued  on  April  14. 
2000.  The  contract  will  constitute 
AHRQ's  participation  in  the  Small 
Business  Innovation  Research  program. 

The  upcoming  TRC  meeting  will  be 
closed  to  the  public  in  accordance  with 
the  Federal  Advisory  Committee  Act 
(FACA).  section  10(d)  of  5  U.S.C, 
Appendix  2,  implementing  regulations, 
and  procurement  regulations,  41  CFR 
101-6.1023  and  48  CFR  section 
315.604(d).  The  discussions  at  this 
meeting  of  contract  proposals  submitted 


in  response  to  the  above-referenced  RFP 
are  likely  to  reveal  proprietary  and 
personal  information  concerning 
individuals  associated  with  the 
proposals.  Such  information  is  exempt 
from  disclosiu'e  under  the  above-cited 
FACA  provision  that  protects  the  fr-ee 
exchange  of  candid  views,  and  under 
the  procurement  rules  that  prevent 
undue  interference  with  Committee  and 
Department  operations. 

Name  of  TRC:  The  Agency  for  Healthcare 
Research  and  Quality — "Lifedata.com:  A 
Repository  of  Health  Related  Quality  of  Life. 
Instruments." 

Date:  June  16,  2000  (Closed  to  the  public) 

Place:  Agency  for  Healthcare  Research  and 
Quality.  6010  Executive  Blvd,  4th  Floor 
Conference  Center.  Room  B.  Rockville. 
Maryland  20852. 

Contact  Person:  Anyone  wishing  to  obtain 
information  regarding  this  meeting  should 
contact  Yen-Pin  Chiang.  Center  for  Outcomes 
and  Effectiveness  Research,  Agency  for 
Healthcare  Research  and  Quality.  6010 
Executive  Blvd.,  Suite  300,  Rockville, 
Maryland  20852,  301-594-4035. 

Dated:  May  22,  2000. 
Jolin  M.  Eisenberg, 

Director. 

(FR  Doc.  00-13380  Filed  5-26-00;  8:45  am] 

BILUNG  CODE  4160-90-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Announcement  00070] 

Implementation  of  the  National 
Arthritis  Action  Plan:  Arthritis 
Education  and  Control;  Notice  of 
Availability  of  FY  2000  Funds 

A.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  fiscal  year  (FY)  2000 
funds  for  a  grant  with  the  Edward  E. 
Roybal  Comprehensive  Health  Center  to 
assist  with  the  development  and 
implementation  of  arthritis  education 
and  control  activities  consistent  with 
the  National  Arthritis  Action  Plan:  A 
Public  Health  Strategy  (NAAP). 

CDC  is  committed  to  achieving  the 
health  promotion  and  disease 
prevention  objectives  of  "Healthv 
People  2010"  a  national  activity  to 
reduce  morbidity  and  mortality  and 
improve  the  quality  of  life.  This 
announcement  is  related  to  focus  area  of 
Arthritis,  Osteoporosis,  and  Chronic 
Back  Conditions.  For  the  conference 
copy  of  "Healthy  People  2010,"  visit  the 
internet  site  http://vvrww.health.gov/ 
healthypeople. 
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Although  the  NAAP  lay.s  out  a  vision 
and  a  framework  for  addressing  the 
arthritis  burden  nationwide,  it  also 
details  other  strategic  initiatives 
requiring  a  coordinated,  responsible 
approach  involving  all  levels  of  the 
public  health  structure  (national.  State, 
and  local);  public  and  private  agencies 
involved  in  research  activities 
addressing  arthritis;  health  care  systems 
and  health  care  providers.  The  values  of 
NAAP  are  to  emphasize  prevention  at 
all  levels  (primary,  secondary,  and 
tertiary);  to  use  and  expand  the  science 
base;  to  seek  social  equity  (e.g., 
addressing  issues  faced  by  the 
uninsured  or  under-insured,  the  poor, 
the  disabled,  and  minority  populations); 
and  to  build  partnerships.  Little  is 
known  about  arthritis  self-management 
knowledge,  attitudes  and  behaviors 
among  Hispanic  populations — nor 
knowledge,  attitudes  and  treatment 
strategies  among  the  health  care 
providers  who  treat  arthritis  in  these 
populations.  While  a  variety  of  arthritis 
self-management  programs  are  available, 
few  have  had  rigorous  evaluation  in 
minority  populations. 

The  purpose  of  this  arthritis 
education  program  is  to  investigate 
program  delivery  mechanisms  to 
identify  those  that  adequately  engage 
minority  populations.  Specific  activities 
to  be  implemented  should  target 
Hispanic  populations  and  may  include 
the  development,  dissemination  or 
evaluation  of  existing  or  modified  self 
management  programs,  programs  to 
improve  earlv  diagnosis  and  treatment 
of  arthritis,  assessment  of  the  use  of 
complementary  and  alternative 
treatments  for  arthritis;  the  assessment 
of  knowledge,  attitudes  and  behaviors 
about  arthritis;  the  assessment  of 
knowledge,  attitudes,  and  treatment 
behaviors  among  primary  care  providers 
providing  care  in  these  populations;  and 
validation  of  commonly  used  survey 
tools  [eg  .  Behavioral  Risk  Factor 
Surveillance  System  (BRFSS)  questions 
addressing  arthritis). 

B.  Eligible  Applicant 

Assistance  will  be  provided  only  to 
the  Edward  E.  Rr)ybal  Comprehensive 
Health  Center,  24.5  .S.  Fetterlv  Avenue, 
Los  Angeles.  CA  90022.  No  other 
applications  will  be  solicited.  This  sole 
source  solicitation  is  based  on  the 
Conference  Report  (H.R.  Rep.  10f>-479) 
dt  601  (1999)  to  the  Consolidated 
Appropriations  Act,  2000,  F'ublic  Law 
lOH-113,  which  earmarks  funding  for 
the  Rovhal  (Center  in  Los  Angeles  for  a 
program  in  arthritis  c:are  and  education. 


C.  Availability  of  Funds 

Approximately  $603,000  is  available 
in  FY  2000  to  fund  this  award.  It  is 
expected  that  the  award  will  begin  on  or 
about  September  1,  2000,  and  will  be 
made  for  a  12-month  budget  period 
within  a  project  period  of  one  year. 
Funding  estimates  may  change. 

D.  Where  To  Obtain  Additional 
Information 

For  this  and  other  announcements  see 
the  CDC  home  page  on  the  Internet  to 
obtain  a  copy  of  the  announcement: 
http://www.cdc.gov 

If  you  have  questions  after  reviewing 
the  contents  of  all  the  documents, 
business  management  technical 
assistance  may  be  obtained  from: 
Glynnis  D.  Taylor,  Grants  Management 
Specialist,  Grants  Management  Branch, 
Procurement  and  Grants  Office, 
Announcement  00070,  Centers  for 
Disease  Control  and  Prevention  (CDC), 
2920  Brandywine  Road,  Room  3000, 
Atlanta,  GA  30341-4146  telephone 
(770)  488-2752.  E-mail  address: 
gldl@cdc.gov 

For  program  technical  assistance, 
contact:  Teresa  ).  Brady.  Ph.D.,  Arthritis 
Program,  Division  of  Adult  and 
Community  Health,  National  Center  for 
Chronic  Disease  Prevention  and  Health 
Promotion,  Centers  for  Disease  Control 
and  Prevention,  4770  Buford  Highway 
NE.  Atlanta,  GA,  30.341-3717, 
Telephone  (770)  488-5856,  E-mail 
address:  tob9@cdc.gov 

Ddlfd:  Mav  2.1,  JOOO. 
|ohn  L.  Williams, 

Dirf'ttor.  Pruriirfirifnt  and  Cirants  Officp. 
Ci'iiters  tar  Disfase  (Control  and  Prcvpntion 
I  CDC  I 

|FK  I)ri(  .  00-1  f.i'll  Filt'd  =i-2f.-l)0.  H  4S  ami 
BILUNG  CODE  41S3-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention  (CDC) 

[Program  Announcement  00140] 

Announcement  Grant  to  the  Marin 
County  Department  of  Health  and 
Human  Services,  California 

A.  Purpose 

The  Centers  for  Di.sea.se  Control  and 
Prevention  (CDC)  announces  the 
availability  of  fiscal  year  (FY)  2000 
funds  for  a  grant  to  the  Marin  County 
Department  of  Health  and  Human 
.Services  (MCDHHS)in  C;alifornia  to 
evaluate  the  high  incidence  of  breast 
cancer  in  Marin  County. 


CDC  is  committed  to  achieving  the 
health  promotion  and  disease 
prevention  objectives  of  "Healthy 
People  2010."  a  national  activity  to 
reduce  mortality  emd  morbidity  and 
improve  the  quality  of  life.  This 
announcement  is  related  to  the  focus 
area  of  cancer.  For  the  conference  copy 
of  "Healthy  People  2010."  visit  the 
Internet  site:  <http://www.health.gov/ 
healthypeople> 

The  purpose  of  the  program  is  for 
MCDHHS  community-based 
investigation  of  the  high  incidence  of 
breast  cancer  and  possible  causes  of 
increased  risks  of  breast  cancer  in  this 
region  of  California. 

B.  Eligible  Applicant 

Assistance  will  be  provided  only  to 
the  Marin  County  Department  of  Health 
and  Human  Services.  California.  No 
other  applications  are  solicited.  The  sole 
source  justification  is  based  on  the 
Congressional  language  in  FY  2000  CDC 
appropriation,  which  earmarked 
funding  for  Marin  County  Department  of 
Health  and  Human  Services.  Mjirin 
County,  California. 

Note:  Public  Law  104-65  states  that  an 
organization  described  in  section  .5011c)(4l  of 
the  Internal  Revenue  Code  of  1986  that 
engages  in  lobbying  activities  is  not  eligible 
to  leceive  Federal  funds  constituting  an 
award,  grant,  cooperative  agreement, 
contract,  loan,  or  any  other  form. 

C.  Availability  of  Funds 

Approximately  $250,000  is  available 
in  FY  2000  to  fund  the  MCDHHS.  It  is 
expected  that  the  award  will  begin  on  or 
about  September  30,  2000,  for  a  12 
month  budget  period  with  a  project 
period  of  up  to  18  months. 

L'se  of  Funds 

The  grant  funds  may  not  be  expended 
to  provide  inpatient  hospital  or 
treatment  services.  Treatment  is  defined 
as  any  service  recommended  by  a 
clinician,  including  medical  and 
surgical  intervention  provided  in  the 
management  of  a  diagnosed  condition. 

D.  Program  Requirements 

In  conducting  activities  to  achieve  the 
purpo.se  of  this  project,  the  recipient 
shall  be  responsible  for  the  following 
activities: 

1.  Investigate  suspected 
environmental  risk  factors  for  breast 
cancer. 

2.  Develop,  implement,  and  evaluate 
effective  collaborations  among  public, 
non-profit  and  private  partners  to 
achieve  and  support  breast  cancer 
control  objectives. 

3.  Develop  and  evaluate  training  for 
professionals  in  cancer  early  detection. 
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surveillance  and  data  analysis.  Sponsor 
information  exchanges  through 
workshops,  and  other  group 
mechanisms  as  appropriate. 

4.  Develop  a  research  plan  for 
investigating  environmental  risk  factors 
with  a  protocol  for  mapping 
environmental  factors  of  women  with 
and  without  breast  cancer. 

5.  Develop  plans  for  sharing  and 
disseminating  the  results  of  the  project. 

E.  Application  Content 

Use  the  information  in  the  Program 
Requirements.  Other  Requirements,  and 
Evaluation  Criteria  sections  to  develop 
the  application  content.  The  application 
will  be  evaluated  on  the  criteria  listed 
in  Part  G.  of  this  announcement,  so  it  is 
important  to  consider  them  in  laying  out 
the  project  plan.  The  narrative  should 
be  no  more  than  10  double-spaced 
pages,  printed  on  one  side,  with  one 
inch  margins,  and  unreduced  font.  The 
application  pages  should  be  numbered 
and  a  complete  index  to  the  application 
and  its  appendixes  included.  Begin  each 
separate  section  on  a  new  page.  The 
original  and  each  copy  of  the 
application  must  be  submitted 
unstapled.  unbound,  and  typed  on  a 
8 '2"  by  11"  paper,  with  at  least  1" 
margins,  headings  and  footers,  and 
printed  on  one  side  only  using 
unreduced  font.  The  "narrative"  portion 
of  the  application  should  address  the 
following: 

1 .  Statement  of  Need 

Identify  and  describe  the  nature  and 
extent  of  the  problem  for  which 
assistance  is  requested. 

2.  Short  and  Long-Term  Objectives 

Describe  objectives  that  must  be 
specific,  measurable,  time  phased,  and 
realistic. 

3.  Operational  Plan 

Address  the  means  for  achieving  each 
of  the  objectives.  Provide  a  concise 
description  of  each  component  or  major 
activity  and  how  it  will  be 
implemented.  The  plan  must  identify 
and  establish  a  time  line  for  the 
completion  of  each  component  or  major 
activity. 

4.  Evaluation  Plan 

Provide  a  quantitative  plan  for 
monitoring  progress  toward  achieving 
each  of  the  objectives. 

5.  Program  Management 

Describe  the  functions  and 
qualification  for  each  of  the  program 
persoruiel  requested. 


6.  Budget 

Provide  a  detailed  budget  and 
justification  for  the  costs  that  are 
consistent  with  the  purpose  of  the 
program  and  the  proposed  project 
activities. 

F.  Submission  and  Deadline 

On  or  before  July  20,  2000,  submit  the 
application  to  the  Grants  Management 
Specialist  identified  in  the  "Where  to 
Obtain  Additional  Information"  section 
of  this  armouncement.  Submit  the 
original  and  two  copies  of  CDC  Form 
0.1246.  Forms  are  in  the  application  kit. 

G.  Evaluation  Criteria 

Each  application  will  be  evaluated 
individually  against  the  following 
criteria  by  an  independent  review  group 
appointed  by  CDC. 

1.  Need  statement.  The  extent  to 
which  the  applicant  identifies  specific 
needs  related  to  the  purpose  of  the 
program.  (20  points) 

2.  Objectives.  The  degree  to  which 
short-  and  long-term  objectives  are 
specific,  time-phased,  measurable,  and 
realistic.  (20  points) 

3.  Operational  Flans.  The  adequacy  of 
the  applicant's  plan  to  carry  out  the 
proposed  activities,  including  the  extent 
to  which  they  plan  to  work 
collaboratively  with  other  organizations 
and  individuals  who  may  have  an 
impact  on  cancer  prevention  and 
control  objectives.  (20  points) 

4.  Evaluation  Plan.  The  extent  to 
which  the  evaluation  plan  appeeirs 
capable  of  monitoring  progress  toward 
meeting  project  objectives.  (20  points) 

5.  Program  Management.  The  extent 
to  which  proposed  staff  appear  to  be 
qualified  and  possess  capacity  to 
perform  the  project.  (20  points) 

6.  Budget.  The  extent  to  which  the 
budget  along  with  narrative  justification 
is  reasonable  and  consistent  with  the 
purpose  and  objectives  of  the  program 
(Not  scored). 

H.  Other  Requirements 

Technical  Reporting  Requirements 

An  original  and  two  copies  of  a 
progress  report  is  required  no  later  than 
90  days  after  the  end  of  the  first  twelve 
months.  A  Financial  Status  Report  and 
a  final  performance  report  are  required 
no  later  than  90  days  after  the  end  of  the 
project  period.  All  reports  are  submitted 
to  the  Grants  Management  Branch,  CDC, 
identified  in  the  last  section  of  this 
announcement. 

The  following  additional 
requirements  are  applicable  to  this 
program.  For  a  complete  description  of 
each,  see  Attachment  I  in  the 
application  kit. 


AR-7     Executive  Order  12372  Review 
AR-8     Paperwork  Reduction  Act 
Requirements 

AR-10     Smoke-Free  Workplace 
Requirements 

AR-11     Healthy  People  2010 

AR-1 2     Lobbying  Restrictions 

AR-21     Small,  Minority-,  And  Women- 
owned  Business 

I.  Authority  and  Catalog  of  Federal 
Domestic  Assistance  Number 

This  program  is  authorized  imder 
section  301(a1,  317(k)(2)  of  the  Public 
Health  Service  Act  [42  U.S.C.  241(a)  and 
247b(k)(2)].  as  amended.  The  Catalog  of 
Federal  Domestic  Assistance  Number 
for  this  program  is  93.283. 

J.  Where  To  Obtain  Additional 
Information 

This  armouncement  and  other  CDC 
program  aiuiouncements  can  be  found 
on  the  CDC  home  page  Internet  address 
at:  http://ww^w. cdc.gov. 

If  you  have  questions  after  re\'iewing 
the  contents  of  all  the  documents, 
business  management  assistance  may  be 
obtained  from:  Cynthia  Collins.  Grants 
Management  Specialist,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Armouncement  00140. 
Centers  for  Disease  Control  and 
Prevention.  2920  Brandywine  Road. 
Room  3000,  Atlanta,  Georgia  30341- 
4146  Telephone  Number:  770/488- 
2757,  E-mail  address:  coc9@cdc.goy. 

For  program  technical  assistance, 
contact:  Denita  Dean,  Division  of  Cancer 
Prevention  and  Control,  National  Center 
for  Chronic  Disease  Prevention  and 
Health  Promotion,  Centers  for  Disease 
Control  and  Control  and  Prevention 
(CDC),  Mail  Stop  K-55,  4770  Buford 
Highway.  NE,  Atlanta.  GA  30341-3724. 
Telephone  Number:  770/488-4227,  FAX 
Number:  770/488-4639,  E-mail  address: 
djd5@cdc.gov. 

Dated:  May  23.  2000. 
John  L.  Williams. 

Director.  Procurement  and  Grants  Office. 
Centers  for  Disease  Control  and  Prevention 
I  CDC). 
|FR  Doc.  00-13389  Filed  5-26-00;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Dieease  Control  and 
Prevention 

[Program  Announcement  00096] 

National  Limb  Loss  Information 
Center;  Notice  of  Availability  of  Funds 

A.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  fiscal  year  (FY)  2000 
funds  for  a  grant  program  for  a  National 
Limb  Loss  Information  Center  (NLLIC). 
The  purpose  of  the  program  is  to 
support  a  NLLIC  which  will:  (1)  serve  as 
a  national  clearinghouse  to  provide 
educational  materials,  referral  services, 
and  self-help  guidance  to  persons  with 
limb  loss  and  their  families:  (2)  establish 
collaborative  relationships  with  peer 
support  groups  and  conduct  peer 
visitation  training  opportunities 
provided  through  relationships  with 
hospitals  and  limb  loss  support  groups: 
(3)  provide  information  to  health  care 
providers  and  professionals  regarding 
limb  loss;  and  (4)  develop  school-based 
educational  efforts  to  increase  the 
knowledge  and  understanding  of 
students  regarding  limb  loss.  CDC  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  "Healthy  People  2010,"  a 
national  activity  to  reduce  morbidity 
and  mortality  and  improve  the  quality 
of  life.  This  announcement  is  related  to 
the  focus  area  of  "Disability  and 
Secondary  Conditions."  For  the 
conference  copy  of  "Healthy  People 
2010,"  visit  the  Internet  site:  http:// 
www.health.gov/healthypeople 

B.  Eligible  Applicants 

Applications  may  be  submitted  by 
public  and  private  non-profit 
organizations  and  by  governments  and 
their  agencies:  that  is,  universities, 
colleges,  research  institutions,  hospitals, 
other  public  and  private  non-profit 
organizations.  State  and  local 
governments  or  their  bona  fide  agents, 
and  federally  recognized  Indian  tribal 
governments,  Indian  tribes,  or  Indian 
tribal  organizations. 

Note:  Public  Law  104-fi5  states  that  an 
organization  described  in  section  501(i:)(4)  of 
the  Internal  Revenue  Code  of  1986  that 
engages  in  lobbying  activities  is  not  eligible 
to  receive  federal  funds  constituting  an 
avkfard.  grant,  cooperative  agreement, 
contract,  loan,  or  any  other  form. 

C.  Availability  of  Funds 

Approximately  $1,400,000  will  he 
available  in  FY  2000  to  fund  one  award. 
It  is  expected  that  the  award  will  begin 


on  or  about  September  30,  2000  and  will 
be  made  for  a  12-month  budget  period 
within  a  project  period  of  up  to  three 
years.  Funding  estimates  may  change. 
Continuation  awards  within  an 
approved  project  period  will  be  made 
on  the  basis  of  satisfactory  progress  as 
evidenced  by  required  reports  and  the 
availability  of  funds.  The  award  made 
under  this  announcement  will  be  made 
with  the  expectation  that  program 
activities  will  continue  when  grant 
funds  decrease. 

Use  of  Funds 

Grant  funds  may  be  used  to  support 
personnel  services,  supplies, 
equipment,  travel,  subcontracts,  and 
other  services  directly  related  to  project 
activities  consistent  with  the  approved 
scope  of  work.  Project  funds  may  no*  be 
used  to  supplant  other  agency  funds, 
construction,  purchase  of  facilities  or 
space,  or  for  patient  care.  Project  funds 
may  not  be  used  for  individualized 
preventive  or  rehabilitative  measures 
(direct  patient  support)  such  as  for 
wheelchairs,  medical  appliances,  or 
assistive  technology  unless  specifically 
approved  by  the  funding  agency. 

D.  Program  Requirements 

Applicants  are  required  to  collect, 
organize,  and  disseminate  limb  loss 
educational  materials  and  resources  and 
provide  effective  management  systems 
for  all  center  operations.  Major  tasks 
and  responsibilities  include: 

1.  Establish,  maintain,  and  manage  a 
comprehensive  project  management 
information  system,  including  data  on 
clients,  referrals,  and  resources: 

2.  Establish  and  maintain  a  resource 
library  regarding  limb  loss  which 
includes  a  comprehensive  electronic 
resource  database: 

3.  Utilize  universities,  research 
institutions  and  other  noted  authorities 
such  as  Rehabilitation  Hospitals  to 
collect  and  maintain  a  comprehensive 
inventory  of  current  educational 
materials  regarding  limb  loss: 

4.  Develop  appropriate  information, 
educational  messages,  and  guidance  to 
individuals  with  limb  loss: 

5.  Develop  and  disseminate  a  national 
education  publication  that  conveys  the 
most  current  advances  in  treatment  and 
care  of  persons  with  limb  loss  and 
disability: 

6.  Develop  a  peer  visitation  training 
initiative  to  conduct  self-help  training 
and  work  with  support  networks, 
including  outreach  to  special 
populations  such  as  women,  racial  and 
ethnic  minorities,  and  the  elderly; 

7.  Develop  standardized  materials  to 
assist  local  organizations  in  the  conduct 
of  appropriate  visitation  programs; 


8.  Develop  and  utilize  affiliations 
with  public  school  systems,  other 
educational  facilities,  and  educational 
professionals  to  provide  limb  loss 
information  to  teachers  and  students; 

9.  Develop  and  utilize  collaborative 
relationships  with  State  and  local 
medical  societies  and  health  care 
professionals  in  order  to  enhance  health 
care  providers'  understanding  of  the 
needs  of  people  with  limb  loss: 

10.  Develop  and  utilize  collaborative 
relationships  with  disability 
organizations  to  better  assess  affected 
individuals  and  families. 

E.  Application  Content 

Use  the  information  in  the  Program 
Requirements,  Other  Requirements,  and 
EvsJuation  Criteria  sections  to  develop 
the  application  content.  Applications 
will  be  evaluated  on  the  criteria  listed; 
so,  it  is  important  to  follow  them  in 
laying  out  the  program  plan.  The 
narrative  should  be  no  more  than  40 
double-spaced  pages,  printed  on  one 
side,  with  one  inch  margins,  emd 
unreduced  font. 

The  application  should  describe  how 
the  applicant: 

1 .  Is  recognized  as  an  organization 
with  established  expertise  in  the 
provision  of  educational  and  support 
services  to  individuals  with  limb  loss 
and  their  families. 

2.  Is  experienced  in  limb  loss 
rehabilitation  processes  and  has  strong 
collaborative  relationships  with  a 
national  network  of  local  affiliates  and 
other  organizations  that  provide  both 
rehabilitation  and  disability  services. 

3.  Can  demonstrate  and  document 
historical  or  proposed  collaborative 
relationships  with  the  submission  of 
memorandums  of  agreement  and/or 
letters  of  support. 

4.  Can  demonstrate  and  document 
competencies  in  developing  and 
disseminating  educational  and  training 
materials  regarding  limb  loss  that  can  be 
utilized  for  a  wide  range  of 
informational  and  referral  needs  by 
individuals  and  interested 
organizations. 

5.  Can  provide  substantive  details  and 
information  as  to  how  each  of  the 
Program  Requirements  components  will 
be  conducted  and  coordinated  into  a 
cohesive  and  efficient  national  program. 

Recipient  Financial  Participation 

Recipient  financial  participation  is 
not  required  for  this  program  in 
accordance  with  the  authorizing 
legislation.  However,  the  applicant 
should  document  any  sources  of 
financial  support  for  a  portion  of  the 
project  cost,  such  as  salaries  for  key  staff 
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and  tangible  contributions  by 
collaborating  agencies. 

F.  Submission  and  Deadline 

Letter  of  Intent  (LOI) 

A  letter  of  intent  is  requested  from 
prospective  applicants.  The  letter 
should  not  exceed  two  pages.  It  must 
identify  this  Announcement  number, 
organization,  and  name  of  the  proposed 
project  director.  The  letter  will  not  be 
used  to  eliminate  potential  applicants, 
but  it  will  enable  CDC  to  determine  the 
level  of  interest  in  the  Annoimcement, 
and  allow  CDC  to  plan  the  independent 
review  more  efficiently. 

On  or  before  July  5,  2000,  submit  the 
letter  of  intent  to  the  Grants 
Management  Specialist  identified  in  the 
"Where  to  Obtain  Additional 
Information"  section  of  this 
Announcement. 

Application 

Submit  the  original  and  two  copies  of 
PHS  5161-1  (OMB  Number  0937-0189). 
Forms  are  available  at  the  following 
Internet  address:  http://www.cdc.gov,  or 
in  the  application  kit.  On  or  before  July 
26,  2000,  submit  the  application  to  the 
Grants  Management  Specialist 
identified  in  the  "Where  to  Obtain 
Additional  Information"  section  of  this 
announcement. 

Deadline:  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either: 

a.  Received  on  or  before  the  deadline 
date:  or 

b.  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  independent  review  group. 
(Applicants  must  request  a  legibly  dated 
U.S.  Postal  Service  postmark  or  obtain 

a  legibly  dated  receipt  from  a 
commercial  carrier  or  U.S.  Postal 
Service.  Private  metered  postmarks  shall 
not  be  acceptable  as  proof  of  timely 
mailing.) 

Late  Applications:  Applications 
which  do  not  meet  the  criteria  in  a.  or 
b.  above  are  considered  late 
applications,  will  not  be  considered, 
and  will  be  returned  to  the  applicant. 

G.  Evaluation  Criteria 

Each  application  will  be  evaluated 
individually  against  the  following 
criteria  by  an  independent  review  panel 
appointed  by  CDC. 

1.  Evidence  of  need  and  understanding 
of  the  problem:  (15  Points) 

a.  The  extent  to  which  the  applicant 
describes  its  understanding  of  the 
national  limb  loss  problem  as  evidenced 
by  estimates  of  incidence  and/or 
prevalence,  demographic  indicators, 
and  scope  of  the  problem. 


b.  The  extent  to  which  the  applicant 
describes  the  gaps  that  exists  in  current 
educational  materials  and  the  tools  that 
would  serve  to  better  educate  and 
facilitate  more  positive  rehabilitation 
outcomes. 

2.  Evidence  of  the  ability  to  provide 
educational  materials  needed  to  inform 
individuals  with  limb  loss  regarding 
rehabilitation  and  disability  resources, 
and  other  pertinent  information  choices: 
(25  Points) 

a.  The  extent  to  which  the  applicant 
describes  its  knowledge  and  use  of 
current  educational  materials  available 
in  accessible  formats  [e.g.,  visually 
impaired)  with  regard  to  limb  loss 
rehabilitation  and  identification  of 
materials  needed  to  address  specific 
problems  associated  with  the 
rehabilitation  and  the  disabling  process. 

b.  The  extent  to  which  the  applicant 
describes  its  capacity  to  acquire  and 
disseminate  resources,  educational 
materials  and  other  tools  (with 
descriptions  of  these  resources)  in 
regard  to  the  rehabilitation  options  and 
other  uses  of  disability  information  of 
benefit  to  persons  with  limb  loss. 

3.  Technical  Approach:  (35  Points) 

a.  The  extent  to  which  the  applicant 
describes  its  capacity  to  assess  and 
ensure  that  the  basic  components  of  the 
project  will  be  promoted  and 
implemented. 

b.  The  extent  to  which  the  applicant 
describes  its  proposed  plan  to  establish 
and  operate  the  National  Limb  Loss 
Information  Center,  and  ensure  its 
capability  to  function  as  a  national 
coordinating  focus  for  collection  and 
dissemination  of  limb  loss  information. 

c.  The  extent  to  which  the  applicant 
describes  its  approach  to  developing 
school  based  limb  loss  education 
programs  for  students  and  educational 
professionals. 

d.  The  extent  to  which  the  applicant 
describes  its  approach  to  developing 
health  care  provider  limb  loss  education 
programs. 

e.  The  extent  to  which  the  applicant 
describes  its  demonstrated  competency 
in  developing  educational  materials, 
including  accessible  formats,  regarding 
individuals  with  limb  loss. 

f.  The  extent  to  which  the  applicant 
describes  the  functions  of  the 
established  oversight  entity  (such  as  a 
board  of  directors)  including  its 
composition,  impact  on  policy, 
planning,  and  oversight  for  educational 
activities,  with  an  indication  of  how  it 
will  complement  existing  educational 
and  peer  visitation  programs. 

g.  The  extent  to  which  the  applicant 
describes  the  reasonableness,  feasibility. 


and  logic  of  the  designated  project 
objectives,  including  the  overall  work 
plan,  timetable  for  accomplishment,  and 
the  strength  of  the  proposed  evaluation 
plan. 

h.  The  extent  to  which  the  applicant 
describes  the  available  ser\'ices  and  how 
access  to  project  services,  opportunities, 
and  facilities  will  be  achieved  for 
persons  with  disabilities. 

i.  The  extent  to  which  the  applicant 
describes  its  demonstrated  competency 
of  collecting  data  and  utilizing  data  sets 
to  establish  program  priorities  and 
assess  program  effectiveness. 

4.  Outreach  Capacity:  (20  Points) 

a.  The  extent  to  which  the  applicant 
describes  its  ability  to  establish  and 
conduct  a  peer  visitation  training 
program  initiative. 

b.  The  extent  to  which  the  applicant 
identifies  and  describes  the  facilities 
and  organizations  to  be  visited  and 
description  of  any  planned  follow-up  to 
evaluate  the  number  of  training  sessions 
that  are  initiated  and  the  outcomes  of 
these  activities. 

c.  The  extent  to  which  the  applicant 
describes  its  ability  to  target  and 
outreach  to  several  special  population 
groups  including  women,  racial  and 
ethnic  minorities,  and  the  elderly. 

d.  The  extent  to  which  the  applicant 
describes  its  ability  to  collect  data  and 
evaluate  the  effect  of  peer  visitation  and 
training  programs. 

5.  National  Educational  Publication:  (5 
points) 

The  extent  to  which  the  applicant 
describes  its  plan  to  develop,  distribute, 
and  update  a  national  educational 
publication  that  will  provide 
information  regarding  limb  loss. 

6.  Budget  justification:  (not  scored) 

The  proposed  budget  will  be 
evaluated  on  the  basis  of  its 
reasonableness,  concise  and  clear 
justification,  accuracy  and  consistency 
with  the  intended  use  of  grant  funds. 

H.  Other  Requirements 

Provide  CDC  with  an  original  plus 
two  copies  of: 

1.  Semiannual  progress  reports; 

2.  Financial  Status  Reports,  no  later 
than  90  days  after  the  end  of  each 
budget  period:  and 

3.  Final  Financial  Status  Report  and 
performance  report,  due  no  more  than 
90  days  after  the  end  of  the  project 
period. 

Send  all  reports  to  the  Grants 
Management  Specialist  identified  in  the 
"Where  to  Obtain  Additional 
Information  '  section  of  this 
announcement. 
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The  following  additional 
requirements  are  applicable  to  thi.s 
program.  For  a  complete  description  of 
each,  see  the  ATTACHMENT  in  the 
application  kit. 

AR-7     Executive  Order  12372  Review 

AR-9     Paperwork  Reduction  Act 
Requirements 

AR-10     Smoke-Free  Workplace 
Requirements 

AR-11     Healthy  People  2010 

AR-12     Lobbying  Restrictions 

I.  Authority  and  Catalog  of  Federal 
Domestic  Assistance  Number 

This  program  is  authorized  by  Section 
301  (a)  (42  U.S.C.  241(a))  and  Section 
317  (42  U.S.C.  247b)  of  the  Public 
Health  Service  Act,  as  amended.  The 
Catalog  of  Federal  Domestic  Assistance 
number  is  93.184. 

J.  Where  To  Obtain  Additional 
Information 

This  and  other  funding  opportunities 
may  be  found  on  the  CDC  home  page  on 
the  Internet:  http://www.cdc.gov.  To 
receive  additional  written  information 
and  to  request  an  application  kit.  call  1- 
888-GRANTS4  (l-88ft-472-6874).  You 
will  be  asked  to  leave  your  name, 
address,  and  telephone  number  and  will 
be  instructed  to  identify  the 
Announcement  Number  of  interest. 

If  you  have  any  questions  after 
reviewing  the  contents  of  all  the 
documents,  business  management 
technical  assistance  may  be  obtained 
from: 

William  Paradies,  Grants  Management 
Specialist,  Grants  Management 
Branch,  Procurement  and  Grants 
Office,  Centers  for  Disease  Control 
and  Prevention  (CDC),  2920 
Brandywine  Road,  Room  3000, 
Atlanta,  Georgia  30341^146, 
Telephone:  (770)  488-2721,  E-mail: 
wep2@cdc.gov 

General  program  assistance  can  be 
obtained  from:  )ack  Stubbs,  Disability 
and  Health  Branch,  National  Center 
for  Environmental  Health,  CDC.  4770 
Buford  Highway,  Building  101, 
Mailstop  F-29.  Atlanta,  Georgia 
30341,  Telephone:  (770)  488-7096,  E- 
mail:  jbs2@cdc.gov 

Dated:  May  23,  2000. 
|ohn  L.  Williams. 

Director.  Procuremi'nt  and  Grants  Office. 

Centers  for  Disease  Control  and  Prevention 

ICDCI 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

HCFA-206:M4 
RIN  0938-AJ72 

Medicaid  Program;  State  Allotments 
for  Payment  of  Medicare  Part  B 
Premiums  for  Qualifying  Individuals: 
Federal  Fiscal  Year  2000 

AGENCY:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
action:  Notice. 


summary:  The  Social  Security  Act 
provides  for  the  Medicaid  program  to 
pay  all  or  part  of  the  Medicare  Part  B 
premiums  for  5  years  (Federal  fiscal 
years  1998  through  2002)  for  two 
specific  eligibility  groups  of  low-income 
Medicare  beneficiaries,  referred  to  as 
Qualifying  Individuals.  This  notice 
announces  the  Federal  fiscal  year  2000 
allotments  that  are  available  for  State 
agencies  to  pay  Medicare  Part  B 
premiums  for  these  eligibility  groups. 
EFFECTIVE  DATE:  This  notice  is  effective 
October  1,  1999  for  allotments  for 
payment  of  Medicare  Part  B  premiums 
for  individuals  in  calendar  year  2000 
from  the  allocation  for  fiscal  year  2000. 
FOR  FimTHER  INFORMATION  CONTACT: 
Miles  McDermott,  (410)  786-3722. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  Before  the  Balanced  Budget  Act  of 
1997 

Before  the  enactment  of  the  Balanced 
Budget  Act  of  1997  (BBA),  section 
1902(a)(10)(E)  of  the  Social  Security  Act 
(the  Act)  specified  that  the  State 
Medicaid  plan  must  provide  for 
Medicare  cost-sharing  for  three 
eligibility  groups  of  low-income 
Medicare  beneficiaries.  These  three 
groups  included  Qualified  Medicare 
Beneficiaries  (QMBs),  Specified  Low- 
income  Medicare  Beneficiaries  (SLMBs), 
and  Qualified  Disabled  and  Working 
Individuals  (QDWIs). 

A  QMB  is  an  individual  entitled  to 
Medicare  Part  A  with  income  at  or 
below  the  Federal  poverty  level  and 
resources  below  $4,000  for  an 
individual  and  $6,000  for  a  couple.  An 
SLMB  is  an  individual  who  meets  the 
QMB  criteria,  except  that  his  or  her 
income  is  between  a  State-established 
level  (at  or  below  the  Federal  poverty 
level)  and  120  percent  of  the  Federal 
poverty  level.  A  QDWI  is  an  individual 
who  is  entitled  to  enroll  in  Medicare 
Part  A,  whose  income  does  not  exceed 
200  percent  of  the  Federal  poverty  level 


for  a  family  of  the  size  involved,  whose 
resources  do  not  exceed  twice  the 
amount  allowed  under  the 
Supplementary  Security  Income  (SSI) 
program,  and  who  is  not  otherwise 
eligible  for  Medicaid.  The  definition  of 
Medicare  cost-sharing  at  section 
1905(p)(3)  of  the  Act  includes  payment 
for  premiums  for  Medicare  Part  B. 

B.  After  the  Balanced  Budget  Act  of 
1997 

Section  4732  of  the  BBA  amended 
section  1902(a)(10)(E)  of  the  Act  to 
require  States  to  provide  for  Medicaid 
payment  of  the  Medicare  Part  B 
premiums,  during  the  period  begiiuiing 
January  1998  and  ending  December 
2002,  for  two  eligibility  groups  of  low- 
income  Medicare  beneficiaries,  referred 
to  as  Qualifying  Individuals  (QIs). 

Under  section  1902(a)(10)(E)(iv)(I)  of 
the  Act,  State  agencies  are  required  to 
pay  the  full  amount  of  the  Medicare  Part 
B  premium  for  selected  QIs  who  would 
be  QMBs  except  that  their  income  level 
is  at  least  120  percent  but  less  than  135 
percent  of  the  Federal  poverty  level  for 
a  family  of  the  size  involved.  These 
individuals  cannot  otherwise  be  eligible 
for  medical  assistance  under  the 
approved  State  Medicaid  plan. 

The  second  group  of  QIs,  under 
section  1902(a)(10)(E)(iv)(II)  of  the  Act, 
includes  Medicare  beneficiaries  who 
would  be  QMBs  except  that  their 
income  is  at  least  135  percent  but  less 
than  175  percent  of  the  Federal  poverty 
level  for  a  family  of  the  size  involved. 
These  QIs  may  not  be  otherwise  eligible 
for  Medicaid  under  the  approved  State 
plan,  but  are  eligible  for  a  portion  of 
Medicare  cost-sharing  consisting  only  of 
a  percentage  of  the  increase  in  the 
Medicare  Part  B  premium  attributable  to 
the  shift  of  Medicare  home  health 
coverage  from  Part  A  to  Part  B  (as 
provided  in  section  4611  of  the  BBA). 

Section  4732(c)  of  the  BBA  also  added 
section  1933  of  the  Act.  which  specifies 
the  provisions  for  State  coverage  of  the 
Medicare  cost-sharing  for  additional 
low-income  Medicare  beneficiaries. 

Section  1933(a)  of  the  Act  specifies 
that  a  State  agency  must  provide, 
through  a  State  plan  amendment,  for 
medical  assistance  to  pay  for  the  cost  of 
Medicare  cost-sharing  on  behalf  of  QIs 
who  are  selected  to  receive  assistance. 

Section  1933(b)  of  the  Act  sets  forth 
the  rules  that  State  agencies  must  follow 
in  selecting  QIs  and  providing  payment 
for  Medicare  Part  B  premiums. 
Specifically,  the  State  agency  must 
permit  all  QIs  to  apply  for  assistance 
and  must  select  individuals  on  a  first- 
come,  first-served  basis  in  the  order  in 
which  they  apply.  Under  section 
1933(b)(2)(B)  of  the  Act.  when  selecting 


persons  who  will  receive  assistance  in 
the  years  after  1998,  State  agencies  must 
give  preference  to  those  individuals 
who  received  assistance  as  QIs,  QMBs, 
SLMBs,  or  QDWIs  in  the  last  month  of 
the  previous  year  and  who  continue  to 
be,  or  now  become,  QIs.  Under  section 
1933(b)(4),  persons  selected  to  receive 
assistance  in  a  calendar  year  are  entitled 
to  receive  assistance  for  the  remainder 
of  the  year,  but  not  beyond,  as  long  as 
they  continue  to  qualify.  The  fact  3iat 
an  individual  is  selected  to  receive 
assistance  at  any  time  during  the  year 
does  not  entitle  the  individual  to 
continued  assistance  for  any  succeeding 
year.  Because  the  State's  allotment  is 
limited  by  law,  section  1933(b)(3)  of  the 
Act  provides  that  the  State  agency  must 
limit  the  number  of  QIs  so  that  the 
amount  of  assistance  provided  during 
the  year  is  approximately  equal  to  the 
State's  allotment  for  that  year. 

Section  1933(c)  of  the  Act  limits  the 
total  amount  of  Federal  funds  available 
for  payment  of  Part  B  premiums  each 
fiscal  year  and  specifies  the  formula  to 
be  used  to  determine  an  allotment  for 
each  State  from  this  total  amount.  For 
State  agencies  that  execute  a  State  plan 


amendment  in  accordance  with  section 
1933(a)  of  the  Act,  a  total  of  $1.5  billion 
was  allocated  over  5  years  as  follows: 
$200  miUion  in  FY  1998;  $250  million 
in  FY  1999;  $300  million  in  FY  2000; 
$350  million  in  FY  2001;  and  $400 
million  in  FY  2002. 

The  Federal  matching  rate  for 
Medicaid  payment  of  Medicare  Part  B 
premiums  for  QIs  is  100  percent  for 
expenditures  up  to  the  amoimt  of  the 
State's  allotment.  No  Federal  matching 
funds  are  available  for  expenditures  in 
excess  of  the  State's  allotment  amount. 
Administrative  expenses  associated 
with  the  payment  of  Medicare  Part  B 
premiums  for  QIs  remain  at  the  50 
percent  matching  level  and  may  not  be 
taken  from  the  State's  allotment. 

The  amount  available  for  each  fiscal 
year  is  to  be  allocated  among  States 
according  to  the  formula  set  forth  in 
section  1933(c)(2)  of  the  Act.  The 
formula  provides  for  an  amount  to  each 
State  agency  that  is  to  be  based  on  each 
State's  share  of  the  Secretary's  estimate 
of  the  ratio  of — 

(1)  An  amount  equal  to  the  sum  of  the 
following: 


(a)  Twice  the  total  number  of 
individuals  who  meet  all  but  the  income 
requirements  for  QMBs.  whose  incomes 
are  at  least  120  percent  but  less  than  135 
percent  of  the  Federal  poverty  level,  and 
who  are  not  otherwise  eligible  for 
Medicaid:  and 

(b)  The  total  number  of  individuals  in 
the  State  who  meet  all  but  the  income 
requirements  for  QMBs,  whose  incomes 
are  at  least  135  percent  but  less  than  175 
percent  of  the  Federal  poverty  level,  and 
who  are  not  otherwise  eligible  for 
Medicaid;  to 

(2)  The  sum  of  all  of  these  individuals 
imder  item  (1)  for  all  eligible  States. 

n.  Provisions  of  This  Notice 

This  notice  announces  the  availability 
of  individual  State  allotments  for 
Federal  fiscal  year  2000  for  the 
Medicaid  payment  of  Medicare  Part  B 
premiums  for  Qb  identified  under 
sections  1902(a)(10)(E)(iv)(I)  and  (II)  of 
the  Act.  The  formula  used  to  calculate 
these  allotments  was  described  in  detail 
in  the  January  26.  1998  Federal  Register 
(63  FR  3754)  and,  except  for  the 
incorporation  of  the  latest  data,  has  been 
used  here  without  changes. 


FY  2000  State  Allotments  for  Payment  of  Part  B  Premiums  Under  Sec.  4732  of  the  BBA  of  1997 

[In  thousands] 


AK 

AL 

AR 

AZ 

CA 

CO 

CT 

DC 

DE 

FL 

GA 

HI  . 

lA  . 

ID  . 

IL  . 

IN  . 

KS 

KY 

LA 

MA 

md 

ME 

Ml 

MN 

MO 

MS 

MT 

NC 

ND 

NE 

NH 

NJ  . 

NM 

NV 


[2 


(C) 
(a)]- 


(b) 


State  share  of 

(c) 

(in  percent) 


State  FY  2000 

allocation 

(dollars  m 

thousands) 


1 

4 

6 

0.09 

278 

37 

82 

156 

1  41 

7,231 

25 

43 

93 

1.44 

4311 

17 

71 

105 

1.62 

4867 

102 

327 

531 

8.20 

24,614 

13 

23 

48 

0,76 

2.271 

6 

52 

64 

0.99 

2.967 

2 

5 

9 

0.14 

417 

5 

10 

20 

0.31 

927 

100 

280 

480 

7.42 

22,250 

33 

92 

158 

2.44 

7.324 

4 

10 

18 

0.28 

834 

13 

54 

80 

1.24 

3.708 

5 

17 

27 

0.42 

1.252 

56 

179 

291 

4.50 

13.489 

36 

103 

175 

2.70 

8,112 

14 

57 

85 

1.31 

3.940 

24 

80 

128 

1.98 

5,933 

29 

75 

133 

2.06 

6,165 

33 

81 

147 

2.27 

6,814 

21 

66 

108 

1.67 

5006 

8 

18 

34 

0.53 

1.576 

48 

128 

224 

3.46 

10.383 

26 

63 

115 

1.78 

5,331 

25 

85 

135 

2.09 

6.258 

16 

40 

72 

1.11 

3,337 

5 

13 

23 

0.36 

1.066 

48 

115 

211 

3.26 

9.781 

5 

13 

23 

0.36 

1.066 

12 

31 

55 

0.85 

2.549 

6 

16 

28 

0.43 

1,298 

44 

120 

208 

3.21 

9.642 

10 

20 

40 

0.62 

1.854 

4 

18 

26 

0.40 

1.205 
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FV  2000  State  Allotments  for  Payment  of  Part  B  Premiums  Under  Sec.  4732  of  the  BBA  of  1997— 

Continued 

[In  thousands] 


State 

(a) 
M1  ' 

(b) 
M22 

(c) 
[2  X  (a)]  +  (b) 

State  share  of 

(c) 
(in  percent) 

State  FY  2000 

allocation 

(dollars  in 

thousands) 

NY                                  

99 
72 
27 
13 
83 

9 
25 

5 
29 
79 

3 
13 

4 
17 
26 
18 

3 
1358 

228 

183 
51 
44 

196 
24 
80 
11 
45 

212 

20 

86 

8 

44 

82 

45 

6 

3756 

_ 

426 
327 
105 

70 
362 

42 
130 

21 
103 
370 

26 
112 

16 

78 
134 

81 

12 
6472 

6.58 
5.05 
1.62 
1.08 
5.59 
0.65 
2.01 
032 
1.59 
5.72 
0.40 
1  73 
025 
1.21 
2.07 
1.25 
019 
100  00 

19,747 

OH            

15,158 

OK  

OR       : 

4,867 
3,245 

PA     

16,780 

Rl                      

1,947 

sc                                    

6,026 

SD  

TN               

973 
4,774 

TX 

UT  

VA        

17,151 
1,205 
5,192 

VT  

WA    

742 
3.616 

Wl  

wv                   

6,211 
3,755 

WY               

556 

Total  

300,000 

^Three-year  average  (1996-1998)  of  number  of  Medicare  beneficianes  in  State  who  are  not  enrolled  in  medicaid  but  whoe  incomes  are  at 
least  120%  but  less  than  135%  of  FPL 

2  Three-year  average  (1996-1998)  of  number  of  Medicare  benefiaanes  in  State  who  are  not  enroteW  in  Medicaid  but  whose  incomes  are  at 
least  135%  but  less  than  175%  of  FPL. 


III.  Waiver  of  Advance  Public  Comment 
and  30-Day  Delay  in  Effective  Date 

We  ordinarily  publish  an  advance 
notice  in  the  Federal  Register  for  a 
notice  containing  substantive  rules  U) 
provide  a  period  for  public  comment. 
However,  we  may  waivn  that  procedure 
if  we  find  good  cause  that  notice  and 
comment  are  impractical,  unnecessary, 
or  contrary  to  the  public  interest.  In 
addition,  we  also  normally  provide  a 
delay  of  30  days  in  the  effective  date. 
However,  if  adherence  to  this  procedure 
would  be  impractical,  unnecessary,  or 
contrary  to  the  public  interest,  we  may 
waive  the  delay  in  the  effective  date. 

We  find  good  cause  to  waive  notice 
and  comment  procedure  for  this  notice. 
The  law  sets  out  in  detail  the  spt'cific 
amounts  available  for  each  Federal 
fiscal  year  for  Medicare  Part  B 
premiums  for  QIs  and  the  formula  that 
is  used  to  determine  individual  State 
allotment.s.  In  addition,  the  latest  data 
from  the  IJ  S.  Census  Bureau  on  the 
number  of  possiblt;  QIs  in  the  .States, 
used  in  the  statutorv  formula  as 
discussed  in  sw;ti(m  V  of  this  notict?,  is 
not  available  until  too  late  in  the 
calendar  vear.  Therefore,  it  would  be 
impracticable,  unnecessarv.  and 
contrary  to  the  publit:  interest  to  submit 
this  notice  to  the  public  for  a  notice  and 
comment  procedure 

Also,  because  States  can  begin  making 
payments  for  Medicare  Part  B  premiums 
for  QIs  as  early  as  [anuary  1,  2000,  we 
are  not  making  the  effective  date  of  the 


notice  the  usual  30  days  after 
publication.  For  the  reasons  discussed 
previously,  we  find  good  cause  to  waive 
the  usual  30-day  delay. 

IV.  Effect  of  the  Contract  With  America 
Advancement  Act 

Normally,  under  3  U.S.C.  section  801, 
a.s  added  by  section  251  of  Public  Law 
104-121,  the  effective  date  of  a  major 
rule  is  delayed  60  days  for 
Congressional  review.  This  has  been 
determined  to  be  a  major  rule  under  5 
IJ.S.C:.  section  804(2).  However,  as 
indicated  in  section  III  of  this  notice,  we 
have  found  that  good  cause  exists  to 
dispense  with  prior  notice  and  comment 
procedures  since  they  are  unnecessary 
and  impracticable  under  the 
circ;umstances.  Under  5  U.S.C.  section 
808(2],  a  rule  shall  take  effect  at  such 
tune  as  the  Federal  agency  promulgating 
the  rul«!  determines,  if  it  finds,  for  good 
cause,  that  prior  notice  and  comment 
procedures  are  unnecessarv  or 
impracticable.  Accordingly,  under  the 
exemption  provided  in  5  IJ.S.C.  se<;tion 
808(2).  this  notice  is  effective  October  1. 
1999.  for  allotments  for  payments  of 
Medicare  Part  B  premiums  for 
individuals  in  calendar  year  2000  from 
tht;  allotment  for  Federal  fiscal  year 
2000 

V.  Regulatory  Impact  Statement 

We  have  examined  the  impact  of  this 
notice  as  required  by  Executive  Order 
128H6  and  the  Regulatory  Flexibility  Act 


(RFA)  (Public  Law  96-354).  Executive 
Order  12866  directs  agencies  to  assess 
all  costs  and  benefits  of  available 
regulatory  alternatives  and,  when 
regulation  is  necessary,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  environmental,  public  health 
and  safety  effects;  distributive  impacts; 
and  equity).  The  RFA  requires  agencies 
to  analyze  options  for  regulatory  relief 
for  small  businesses.  For  purposes  of  the 
RFA,  States  and  individuals  are  not 
considered  to  be  small  entities. 

This  notice  allocates,  among  the 
States,  Federal  funds  to  provide 
Medicaid  payment  for  Medicare  Part  B 
premiums  for  QIs.  The  total  amount  of 
Federal  funds  available  during  a  Federal 
fiscal  year  and  the  formula  for 
determining  individual  State  allotments 
are  specified  in  the  law.  We  have 
applied  the  statutory  formula  for  the 
State  allotments  except  for  the  use  of 
specified  data.  Because  the  data 
specified  in  the  law  were  not  currently 
available,  we  have  used  comparable 
data  from  the  U.S.  Census  Bureau  on  the 
number  of  possible  QIs  in  the  States,  as 
described  in  detail  in  the  January  26, 
1 998  Federal  Register.  These  new 
allotments  for  FY  2000  incorporate  the 
latest  data  from  the  Census  Bureau 
covering  19964hrough  1998,  as 
specified  in  the  footnote  to  the 
preceding  table. 

We  believe  the  statutory  provisions 
implemented  in  this  notice  will  have  a 
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positive  effect  on  States  and 
individuals.  Federal  funding  at  the  100 
percent  matching  rate  is  available  for 
Medicare  cost-sharing  for  Medicare  Part 
B  premium  payments  for  QIs.  and  a 
greater  number  of  low-income  Medicare 
beneficiaries  will  be  eligible  to  have 
their  Medicare  Part  B  premiums  paid 
under  Medicaid. 

Section  1102(b)  of  the  Act  requires  us 
to  prepare  a  regulatory  impact  analysis 
for  any  notice  that  may  have  a 
significant  impact  on  the  operations  of 
a  substantial  number  of  small  rural 
hospitals.  Such  an  analysis  must 
conform  to  the  provisions  of  section  603 
of  the  RFA.  For  purposes  of  section 
1102(b)  of  the  Act,  we  define  a  small 
rural  hospital  as  a  hospital  that  is 
located  outside  a  Metropolitan 
Statistical  Area  and  has  fewer  than  50 
beds. 

We  are  not  preparing  analyses  for 
either  the  RFA  or  section  1 102(b)  of  the 
Act.  because  we  have  determined  and 
certify  that  this  notice  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  or 
a  significant  impact  on  the  operations  of 
a  substantial  number  of  small  rural 
hospitals. 

In  accordance  with  the  provisions  of 
Executive  Order  12866.  this  notice  was 
reviewed  by  the  Office  of  Management 
and  Budget. 

We  have  reviewed  this  notice  under 
the  threshold  criteria  of  Executive  Order 
13132  of  August  4.  1999.  Federalism, 
published  in  the  Federal  Register  on 
August  10.  1999  (64  FR  43255).  The 
Executive  Order  is  effective  on 
November  2.  1999,  which  is  90  days 
after  the  date  of  the  Order.  We  have 
determined  that  this  notice  does  not 
significantly  affect  the  rights,  roles,  and 
responsibilities  of  States. 

Authority:  Sections  1902(a)(10)(E)  and 
193.3  of  the  Social  Security  Act  (42  L'.S.C. 
1396a(a)(10)(E)  and  1396x) 

(Catalog  of  I'ederai  Domestic.  Assistance 
Program  No.  93.778.  Medical  Assistance 
Program) 

Dated:  September  28.  1999. 
Michael  M.  Hash. 

Deputy  Administrator,  Health  Care  Financing 
Administration. 

Dated:  November  22.  1999. 
Donna  E.  Shalala, 

Secretary: 

Editorial  Note.  This  document  was 
received  at  the  Office  of  the  Federal  Register 
May  23.  2000. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

[HCFA-9001-N] 

Medicare  and  Medicaid  Programs; 
Quarterly  Listing  of  Program 
Issuances— Third  Quarter,  1999 

AGENCY:  Health  Care  Financing 
Administration  (HCFA).  HHS. 
ACTION:  Notice. 

SUII«MARY:  This  notice  lists  HCFA 
manual  instructions,  substantive  and 
interpretive  regulations,  and  other 
Federal  Register  notices  that  were 
published  during  July,  August,  and 
September  of  1999,  relating  to  the 
Medicare  and  Medicaid  programs.  This 
notice  also  identifies  certain  devices 
with  investigational  device  exemption 
numbers  approved  by  the  Food  and 
Drug  Administration  that  potentially 
may  be  covered  under  Medicare. 

Section  1871(c)  of  the  Social  Security 
Act  requires  that  we  publish  a  list  of 
Medicare  issuances  in  the  Federal 
Register  at  least  every  3  months. 
Although  we  are  not  mandated  to  do  so 
by  statute,  for  the  sake  of  completeness 
of  the  listing,  we  are  also  including  all 
Medicaid  issuances  and  Medicare  and 
Medicaid  substantive  and  interpretive 
regulations  (proposed  and  final) 
published  dm-ing  this  timeframe. 
FOR  FURTHER  INFORMATION  CONTACT:  It  is 
possible  that  an  interested  party  may 
have  a  specific  information  need  and 
not  be  able  to  determine  from  the  listed 
information  whether  the  issuance  or 
regulation  would  fulfill  that  need. 
Consequently,  we  are  providing 
information  contact  persons  to  answer 
general  questions  concerning  these 
items.  Copies  are  not  available  through 
the  contact  persons. 

Questions  concerning  Medicare  items 
in  Addendum  III  may  be  addressed  to 
Bridget  Wilhite,  Office  of 
Communications  and  Operations 
Support,  Division  of  Regulations  and 
Issuances.  Health  Care  Financing 
Administration,  C5-16-03,  7500 
Security  Boulevard,  Baltimore.  MB 
21244-1850.  (410)  786-5248. 

Questions  concerning  Medicaid  items 
in  Addendum  III  may  be  addressed  to 
Betty  Stanton,  Center  for  Medicaid  State 
Operations,  Policy  Coordination  and 
Planning  Group,  Health  Care  Financing 
Administration,  S2-26-13,  7500 
Security  Boulevard,  Baltimore,  MD 
21244-1850,  (410)  786-3247. 

Questions  concerning  Food  and  Drug 
Administration-approved 
investigational  device  exemptions  may 
be  addressed  to  Sharon  Hippler,  Office 


of  Clinical  Standards  and  Quality. 
Coverage  and  Analysis  Group.  Health 
Care  Financing  Administration.  C4-n- 
04,  7500  Security  Boulevard.  Baltimore. 
MD  21244-1850',  (410)  786-4633. 
Questions  concerning  all  other 
information  may  be  addressed  to 
Trenesha  Fultz,  Office  of 
Communications  and  Operations 
Support,  Division  of  Regulations  and 
Issuances.  Health  Care  Financing 
Administration.  C5-12-08,  7500 
Security  Boulevard,  Baltimore,  MD 
21244-1850,  (410)  786-3822. 
SUPPLEMENTARY  INFORMATION: 

I.  Program  Issuances 

The  Health  Care  Financing 
Administration  (HCFA)  is  responsible 
for  administering  the  Medicare  and 
Medicaid  programs.  These  programs  pav 
for  health  care  and  related  ser\'ices  for 
39  million  Medicare  beneficiaries  and 
35  million  Medicaid  recipients. 
Administration  of  these  programs 
involves  (l)  furnishing  information  to 
Medicare  beneficiaries  and  Medicaid 
recipients,  health  care  providers,  and 
the  public  and  (2)  effective 
communications  with  regional  offices, 
State  governments.  State  Medicaid 
Agencies,  State  Survey  Agencies, 
various  providers  of  health  care,  fiscal 
intermediaries  and  carriers  that  process 
claims  and  pay  bills,  and  others.  To 
implement  the  various  statutes  on 
which  the  programs  are  based,  we  issue 
regulations  under  the  authority  granted 
to  the  Secretary'  of  the  Department  of 
Health  and  Human  Services  under 
sections  1102.  1871.  1902,  and  related 
provisions  of  the  Social  Security  Act 
(the  Act).  We  also  issue  various 
manuals,  memoranda,  and  statements 
necessary  to  administer  the  programs 
efficiently. 

Section  1871(c)(1)  of  the  Act  requires 
that  we  publish  a  list  of  all  Medicare 
manual  instructions,  interpretive  rules, 
and  guidelines  of  general  applicability 
not  issued  as  regulations  at  least  every 
3  months  in  the  Federal  Register.  We 
published  our  first  notice  June  9,  1988 
(53  FR  21730).  Although  we  are  not 
mandated  to  do  so  by  statute,  for  the 
sake  of  completeness  of  the  listing  of 
operational  and  policy  statements,  we 
are  continuing  our  practice  of  including 
Medicare  substantive  and  interpretive 
regulations  (proposed  and  final) 
published  during  the  3-month  time 
frame. 

II.  How  To  Use  the  Addenda 

This  notice  is  organized  so  that  a 
reader  may  review  the  subjects  of  all 
manual  issuances,  memoranda, 
substantive  and  interpretive  regulations, 
or  Food  and  Drug  Administration- 
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approved  invostigalidnal  device 
Hxemption.s  published  during  the 
timeframe  to  determine  whether  any  are 
of  particular  interest.  We  expect  it  to  be 
used  in  concert  with  previously 
published  notices.  Those  unfamiliar 
with  a  description  of  our  Medicare 
manuals  may  wish  to  review  Table  I  of 
our  first  three  notices  (53  FR  21730,  53 
FR  36891,  and  53  FR  50577)  published 
in  1988,  and  the  notice  published  March 
31,  1993  (58  FR  16837).  Those  desiring 
information  on  the  Medicare  Coverage 
Issues  Manual  may  wish  to  review  the 
August  21.  1989  publication  (54  FR 
34555). 

To  aid  the  reader,  we  have  organized 
and  divided  this  current  listing  into  five 
addenda: 

•  Addendum  I  lists  the  publication 
dates  of  the  most  recent  quarterly 
listings  of  program  issuances. 

•  Addendum  II  identifies  previous 
Federal  Register  documents  that 
contain  a  description  of  all  previously 
published  HCFA  Medicare  and 
Medicaid  manuals  and  memoranda. 

•  Addendum  III  lists  a  unique  HCFA 
transmittal  number  for  each  instruction 
in  our  manuals  or  Program  Memoranda 
and  its  subject  matter.  A  transmittal  may 
consist  of  a  single  instruction  or  many. 
Often,  it  is  necessary  to  use  information 
in  a  transmittal  in  conjunction  with 
information  currently  in  the  manuals. 

•  Addendum  IV  lists  all  substantive 
and  interpretive  Medicare  and  Medicaid 
regulations  and  general  notices 
published  in  the  Federal  Register 
during  the  quarter  covered  by  this 
notice.  For  each  item  we  list  the — 

+  Date  published; 

■t-  Federal  Register  citation: 

+  Parts  of  the  Code  of  Federal 
Regulations  (CFR)  that  have  changed  (if 
applicable); 

+  Agency  file  code  number; 

-t-  Title  of  the  regulation; 

■»-  Ending  date  of  the  comment  period 
(if  applicable):  and 

+  Effective  date  (if  applicable). 

•  Addendum  V  ini  ludes  listings  of 
the  Food  and  Drug  Administration- 
approA  ed  investigational  device 
exemption  numbers  that  have  been 
approved  or  revised  during  the  quarter 
covered  by  this  notice.  On  September 
19,  1995.  we  published  a  final  rule  (60 
FR  48417)  establishing  in  regulations  at 
42  CFR  405.201  et  seq.  that  certain 
devices  with  an  investigational  device 
exemption  approved  by  the  Food  and 
Drug  Administration  and  certain 
services  related  to  those  devices  may  be 
covered  under  Medicare.  It  is  our 
practice  to  announce  all  investigational 
device  exemption  categorizations,  using 
the  investigational  device  exemption 
numbers  the  Food  and  Drug 


Administration  assigns.  The  listings  are 
organized  according  to  the  categories  to 
which  the  device  numbers  are  assigned 
(that  is.  Category  A  or  Category  B.  and 
identified  by  the  investigational  device 
exemption  number). 

III.  How  To  Obtain  Listed  Material 

A.  Manuals 

Those  wishing  to  subscribe  to 
program  manuals  should  contact  either 
the  Government  Printing  Office  (GPO) 
or  the  National  Technical  Information 
Service  (NTIS)  at  the  following 
addresses:  Superintendent  of 
Documents,  Government  Printing 
Office.  ATTN:  New  Orders.  P.O.  Box 
371954,  Pittsburgh,  PA  15250-7954, 
Telephone  (202)  512-1800,  Fax  number 
(202)  512-2250  (for  credit  card  orders); 
or 

National  Technical  Information 
Service,  Department  of  Commerce,  5825 
Port  Royal  Road.  Springfield.  VA  22161, 
Telephone  (703)  487^630. 

In  addition,  individual  manual 
transmittals  and  Program  Memoranda 
listed  in  this  notice  can  be  purchased 
from  NTIS.  Interested  parties  should 
identify  the  transmittal(s)  they  want. 
GPO  or  NTIS  can  give  complete  details 
on  how  to  obtain  the  publications  they 
sell.  Additionally,  all  manuals  are 
available  at  the  following  Internet 
address:  http://www.hcfa.gov/ 
pubforms/progman.htm. 

B.  Regulations  and  Notices 

Regulations  and  notices  are  published 
in  the  daily  Federal  Register.  Interested 
individuals  may  purchase  individual 
copies  or  subscribe  to  the  Federal 
Register  by  contacting  the  GPO  at  the 
address  given  above.  When  ordering 
individual  copies,  it  is  necessary  to  cite 
either  the  date  of  publication  or  the 
volume  number  and  page  number. 

The  Federal  Register  is  also  available 
on  24x  microfiche  and  as  an  online 
database  through  GPO  Access.  The 
online  database  is  updated  by  6  a.m. 
each  day  the  Federai  Register  is 
published.  The  database  includes  both 
text  and  graphics  from  Volume  59. 
Number  1  (January  2.  1994)  forward. 
F^ee  public  access  is  available  on  a 
Wide  Area  Information  Server  (WAIS) 
through  the  Internet  and  via 
asynchronous  dial-in.  Internet  users  can 
access  the  database  by  using  the  World 
Wide  Web;  the  Superintendent  of 
Documents  home  page  address  is  http:/ 
/www. access. gpo.gov/nara/index. html, 
by  using  local  WAIS  client  software,  or 
by  telnet  to  swais.access.gpo.gov.  then 
log  in  as  guest  (no  password  required). 
Dial-in  users  should  use 
communications  software  and  modem 


to  call  (202)  512-1661;  type  swais.  then 
log  in  as  guest  (no  password  required). 

C.  Rulings 

We  publish  rulings  on  an  infrequent 
basis.  Interested  individuals  can  obtain 
copies  from  the  nearest  HCFA  Regional 
Office  or  review  them  at  the  nearest 
regional  depository  library.  We  have,  on 
occasion,  published  rulings  in  the 
Federal  Register.  Rulings,  beginning 
with  those  released  in  1995.  are 
available  online,  through  the  HCFA 
Home  Page.  The  Internet  address  is 
http://www.hcfa.gov/regs/rulings.htm. 

D.  HCFA  s  Compact  Disk-Read  Only 
Memory  (CD-ROM) 

Chir  laws,  regulations,  and  manuals 
are  also  available  on  CD-ROM  and  may 
be  purchased  from  GPO  or  NTIS  on  a 
subscription  or  single  copy  basis.  The 
Superintendent  of  Documents  list  ID  is 
HCLRM.  and  the  stock  number  is  717- 
139-00000-3.  The  following  material  is 
on  the  CD-ROM  disk: 

•  Titles  XI,  XVUI,  and  XIX  of  the  Act. 

•  HCFA-related  regulations. 

•  HCFA  manuals  and  monthly 
revisions. 

•  HCFA  program  memoranda. 
The  titles  of  the  Compilation  of  the 

Social  Security  Laws  are  current  as  of 
January  1.  1995.  (Updated  titles  of  the 
Social  Security  Laws  are  available  on 
the  Internet  at  http://www.ssa.gov/ 

OP Home/ssact/comp-toc.htm.)  The 

remaining  portions  of  CD-ROM  are 
updated  on  a  monthly  basis. 

Because  of  complaints  about  the 
unreadability  of  the  Appendices 
(Interpretive  Guidelines)  in  the  State 
Operations  Manual  (SOM).  as  of  March 
1995,  we  deleted  these  appendices  from 
CD-ROM.  We  intend  to  re-visit  this 
issue  in  the  near  future  and.  with  the 
aid  of  newer  technology,  we  may  again 
be  able  to  include  the  appendices  on 
CD-ROM. 

Any  cost  report  forms  incorporated  in 
the  manuals  are  included  on  the  CD- 
ROM  disk  as  LOTUS  files.  LOTUS 
software  is  needed  to  view  the  reports 
once  the  files  have  been  copied  to  a 
personal  computer  disk. 

rV.  How  To  Review  Listed  Material 

Transmittals  or  Program  Memoranda 
can  be  reviewed  at  a  local  Federal 
Depository  Library  (FDL).  Under  the 
FDL  program,  government  publications 
are  sent  to  approximately  1.400 
designated  libraries  throughout  the 
United  States.  Some  FDLs  may  have 
arrangements  to  transfer  material  to  a 
local  library  not  designated  as  an  FDL. 
Contact  any  library  to  locate  the  nearest 
FDL. 


In  addition,  individuals  may  contact 
regional  depository  libraries  that  receive 
and  retain  at  least  one  copy  of  most 
Federal  government  publications,  either 
in  printed  or  microfilm  form,  for  use  by 
the  general  public.  These  libraries 
provide  reference  services  and 
interlibrary  loans;  however,  they  are  not 
sales  outlets.  Individuals  may  obtain 
information  about  the  location  of  the 
nearest  regional  depository  library  from 
any  library. 

Superintendent  of  Documents 
numbers  for  each  HCFA  publication  are 
shown  in  Addendum  III,  along  with  the 
HCFA  publication  and  transmittal 
numbers.  To  help  FDLs  locate  the 
materials,  use  the  Superintendent  of 
Documents  number,  plus  the  HCFA 
transmittal  number.  For  example,  to 
find  the  Intermediary  Manual,  Part  3- 
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Trans. 
No. 


1778 
1779 

1780 


1781 


1642 


1643 
1644 


Addendum 


Claims  Process,  (HCFA  Pub.  13-3) 
transmittal  entitled  "Outpatient 
Therapeutic  Services."  use  the 
Superintendent  of  Documents  No.  HE 
22.8/6  and  the  HCFA  transmittal 
number  1778. 

(Catalog  of  Federal  Domestic  .\ssistance 
Program  No.  93.77.3.  Medicare — Hospital 
Insurance,  Program  No.  93.774.  Medicare — 
Supplementary  Medical  Insurance  Program, 
and  Program  No.  93.714,  Medical  Assistance 
Program) 

Dated:  May  22,  2000. 

Elizabeth  Cusick, 

Director.  Office  of  Communications  and 
Operations  Support 

Addendum  I 

This  addendum  lists  the  publication  dates 
of  the  most  recent  quarterly  listings  of 
program  issuances. 

II. — Medicare  and  Medicaid  Manual  Instructions 

[July  1999  through  September  1999] 


June  4.  1998  (63  FR  30499) 
August  11.  1998  (63  FR  428.57) 
September  16.  1998  (63  FR  49.598) 
December  9.  1998  (63  FR  67899) 
May  11,  1999  (64  FR  25351) 
November  2.  1999  (64  FR  59185) 
December  7.  1999  (64  FR  68357) 
Ianuar\-  10.  2000  (65  FR  1400) 

Addendum  U — Description  of  Manuals. 
Memoranda,  and  HCFA  Rulings 

An  extensive  descriptive  listing  of 
Medicare  manuals  and  memoranda  was 
published  on  June  9.  1988.  at  53  FR  21730 
and  supplemented  on  September  22.  1988.  at 
53  FR  36891  and  December  16.  1988.  at  53 
FR  50577.  Also,  a  complete  description  of  the 
Medicare  Coverage  Issues  Manual  was 
published  on  .August  21,  1989.  at  54  FR 
34555.  A  brief  description  of  the  various 
Medicaid  manuals  and  memoranda  that  we 
maintain  was  published  on  October  16.  1992 
(57  FR  47468] 


Manual/Subject/Publication  No. 


Intermediary  Manual 

Part  3— Claims  Process  (HCFA  Pub.13-3) 

(Superintendent  of  Documents  No.  HE  22.8/6) 


Outpatient  Therapeutic  Services 

Oral  Anti-Nausea  Drugs  as  Full  Therapeutic  Replacements  for  Intravenous  Dosage  Forms  as  Part  of  Cancer 

Chemotherapeutic  Regimen 
Requirements-General 
Election  Procedures 

Election,  Revocation,  and  Change  of  Hospice 
Covered  Services 
Special  Coverage  Requirements 
Electronic  Media  Claims 

Requirements  for  Submission  of  Electronic  Media  Claims  Data 

File  Specifications,  Records  Specifications,  and  Data  Element  Definitions  for  Electronic  Media  Claims  Bills 
Medicare  Intennediary  Standard  Paper  Remittance 
Electronic  UB-92  Change  Request  Procedures 
Medicare  Standard  Electronic  Remittance 
Support  of  Non-Millennium  Electronic  Formats 
National  Standard  Electronic  Remittance  Advice 
Prospective  Payment  System  PRICER  Program 
Provider — Specific  Payment  Data 
Provider  Specific  Data  Record  Layout  and  Descnption 
Intermediary  Responsibilities 


Carriers  Manual 

Part  3— Claims  Process  (HCFA  Pub.  14-3) 

(Superintendent  of  Documents  No.  HE  22.8/7) 


1645 


Self-Administered  Drugs  and  Biologicals 

Payment  tor  Oral  Anti-emetic  Drugs  When  Used  as  Full  Replacement  for  Intravenous  Anti-emetic  Drugs  as  Part 
of  a  Cancer  Chemotherapeutic  Regimen 

Claims  Involving  Beneficiaries  Who  Have  Elected  Hospice  Coverage 

Reimbursement  for  Physician's  Visits  to  Nursing  Home  Patients 

Physicians'  Services  Paid  Under  Fee  Schedule 

Entities/Suppliers  Whose  Physicians'  Services  Are  Paid  for  Under  Fee  Schedule 

Payment  at  Medically  Directed  Payment  Rate 

Specific  Hematology.  Cytopathology,  and  Blood  Banking  Sen/ices 

Payment  Conditions  for  Radiology  Services 

Payment  for  Physicians  Services  Furnished  to  Dialysis  Inpatients 

Payment  for  Initial  Hospital  Care  Services 

Consultations 

Reporting  of  Visit  When  Patient  is  Seen  in  Emergency  Department  and  Emergency  Department  Physician  Re- 
quests Another  Physician  to  See  the  Patient  in  Emergency  Department  or  Office/Outpatient  Setting 

Home  Services 

Reassignment 
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Trans. 
No 


Manual/Subject/Publicatlon  No 


1646 


1647 
1648 

1649 


A-99-31 
A-99-32 
A-99-33 
A-99-34 

A-99-35 

A-99-36 

A-99-37 

A-99-38 

A-99-39 
A-99-40 
A-99-^1 
A-99-42 


B-99-29 
B-9<*-30 
B-99-31 

B-99-32 


B-99-33 
B-99-34 


Payment  to  Employer  of  Physician 

Payment  to  Facility  in  Which  Services  Are  Performed 

Payment  to  Health  Care  Delivery  System 

Payment  to  Physician  for  Purchased  Diagnostic  Tests 

Payment  to  Supplier  of  Diagnostic  Tests  for  Purchased  Interpretations 

Payment  Under  Locum  Tenens  Arrangements 

RequJrements  for  Electronic  Data  Interchange 

Telecommunications  Systems  and  Methods 

Electronic  Data  Interchange  System 

Electronic  Data  Interchange  Testing  and  Venfication 

Technical  Requirements 

Technical  Assistance  for  Electronic  Data  Interchange  Trading  Partners 

Prohibition  of  Exclusive  Use  of  Propnetary  Software 

Hardware 

Medicare  Standard  Personal  Computer-Print  B  Software 

Support  of  Non-Millennium  Electronic  Formats 

National  Standard  Format  Maintenance  Procedures 

Correct  Coding  Initiative 

Colorectal  Cancer  Screening 

Bone  Mass  Measurements 

ParKreas  Transplants 


Program  Memorandum 

IntorroMliariM  (HCFA  Pub.  60A) 

(Sup*r<nt*nd*nt  of  Documwits  No.  HE  22.8/6-5) 


Clanfications  to  Program  Memorandum  A-99-6,  Dated  February  1999,  15  Minute  Increment  Reporting  for  Home 
Health  Services 

Medical  Review  Activities  Following  tf>e  Removal  of  Home  Health  Sequential  Billing  Edits — Regional  Home 
Health  Intermedianes  Only 

Change  in  Hospice  Paynwnt  Rates.  Update  to  ttie  Hospice  Cap.  Revised  Hospice  Wage  Index  and  Hospice 
PRICER 

Implementation  of  Federal  Register  Notice  to  be  Published  on  or  About  July  30,  1999  of  Revised  Per-Bene- 
ficiary  and  Per  Visit  Limitations  on  Home  Health  Agency  Costs  for  Cost  Reporting  Periods  Beginning  on  or 
After  October  1 .  1 999  and  Portions  of  Cost  Reporting  Penods  Beginning  Before  October  1 .  2000 

Change  to  Reporting  of  Outpatient  Rehabilitation  Services  and  All  Comprehensive  Outpatient  Rehabilitation 
Agency  Services  Using  HCFA  Common  Procedure  Coding  System 

Vear  2000  Procedures  Develop  Modified  System  for  Beneficiary  Requests  for  Immediate  Peer  Review  Organi- 
zation Review  of  HospitaJ  Issued  Notices  of  Noncoverage 

Home  Health  Advance  Beneficiary  Notices  Must  Be  Given  to  Beneficianes  by  Home  Health  Agencies  and  De- 
marxl  Bills  Must  Be  Submitted  Promptly 

Home  Health  Advance  Beneftciary  Notices  Must  Be  Given  to  Beneficianes  by  Home  Health  Agencies  and  De- 
mand Bills  Must  Be  Submitted  Promptly 

Payment  Safeguard  Review  Instructions  for  Psychiatric  Partial  Hospitalization  Claims 

Deactivation  of  Inactive  Community  Mental  Health  Center  Medicare  Numbers 

Clanfication  of  Modifier  Usage  in  Reporting  Outpatient  Hospital  Services 

The  Supplemental  Secunty  Income  Medicare  Beneficiary  Data  for  Fiscal  Year  1998  for  Prospective  Payment 
System  Hospitals 


Program  Memorandum 

Carriers  (HCFA  Pub.  SOB) 

(Suparintandant  of  Documents  No.  HE  22.8/6-5) 


Retums  From  Year  2000  Mailing 

Changes  to  the  1 999  Medicare  Physician  Fee  Schedule  Database 

Change  to  Health  Insurance  Claim  Form  HCFA-1500  Instructions  for  Processing  Physician  Claims  in  Global 

Payment  Systems 
Durable  Medical  Equipment  Regional  Camer  Instructions  to  Implement  Balanced  Budget  Act  of  1997  Provisions 

§4105  to  Provide  Expanded  Coverage  of  Blood  Glucose  Monitors  and  Test  Stnps  for  all  Diabetics  Implement 

July  1,  1998 
Change  to  Health  Insurance  Claim  Form  HCFA-1500  Instructions  for  Processing  Physician  Claims  in  Global 

Payment  Systems 
Site  Visits  and  Enrollment  of  Independent  Diagnostic  Testing  Facilities 
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Trans. 
No. 


AB-99-50 
AB-99-51 
AB-99-52 
AB-99-53 
AB-99-54 

AB-99-55 
AB-99-56 
AB-99-57 
AB-99-58 
AB-99-59 
AB-99-60 
AB-99-61 
AB-99-62 
AB-99-63 
AB-99-64 

AB-9&-65 
AB-99-66 
AB-99-67 
AB-99-68 
AB-9&-69 
AB-99-70 
AB-99-71 


Manual/Subject/Publication  No 


Program  Memorandum 

Intermediaries/Carriers  (HCFA  Pub.  60A/B) 

(Superintendent  of  Documents  No.  HE  22.8/6-5) 


Further  Delay  of  Change  Request  796  (Coverage  Issues  Manual  §35-10  Hyperbaric  Oxygen  Therapy) 

Limited  Medicare  Coverage  and  Billing  Instructions  for  Enhanced  External  Counterpulsation 

Suspension  of  National  Coverage  Policy  on  Electrostimulation  for  Wound  Healing 

Final  Rule  Revising  and  Updating  Medicare  Policies  Concerning  Ambulance  Services 

Clarification  of  Program  Memorandum  AB-99-27— Implementation  of  Calendar  Year  2000  Fee  Schedules  and 

Pricing  Updates 
Transmittal  Number  AB-99-55  has  been  rescinded  and  will  not  be  released 
Biomedical  Equipment  Year  2000  Compliance 
October  1,  1999  Payment  and  Coding  Updates 

Modified  Procedures  for  Sharing  HCFA  Data  with  the  Department  of  Justice 
Medicare  Coverage  of  Epoetin  Alfa  (Procrit)  for  Preoperative  Use 
Notice  of  New  Interest  Rate  for  Medicare  Overpayments  and  Underpayments 
Mandatory  Submission  of  Social  Security  Account  Numbers  and  Employer  Identification  Numbers 
Quarterly  Update  for  1999  Durable  Medical  Equipment,  Prosthetics,  Orthotics,  and  Supplies  Fee  Schedule 
Implementation  of  the  New  Payment  Limit  for  Drugs  and  Biologicals. 
Education  of  Medicare  Providers  on  the  Adoption  of  Standard  Electronic  Health  Care  Transaction  Formats  in  the 

United  States 
Implementing  Coordination  of  Benefits  Contractor  Numtiers 

Provider  Education  Article:  Submitting,  Processing,  and  Paying  Year  2000  Medicare  Claims 
Update  of  Rates  and  Wage  Index  for  Ambulatory  Surgical  Center  Payments  Effective  Octotier  i    1999 
Provider  Education  Article:  National  Provider  Education  and  Training  Program 
Instruction  Implementation  Reporting 

Provider  Education  Article:  Submitting,  Processing,  and  Paying  Year  2000  Medicare  Claims 
Year  2000  HCFA  Common  Procedure  Coding  System  Update 


Program  Memorandum 

State  Survey  Agencies  (HCFA  Pub.  65) 

(Superintendent  of  Documents  No.  HE  22.8/6-5) 


99-1 


Policy  Clarification:  Home  Health  Agency  Parent.  Branch  and  Subunit  Criteria 


State  Operations  Manual  Provider  Certification 

(HCFA  Pub.  7) 
(Superintendent  of  Documents  No.  HE  22.8/12) 


10 


Roster/Sample  Matrix 

Roster/Sample  Matrix  Provider  Instructions 

Roster/Sample  Matrix  Surveyor  Instructions 

Facility  Characteristics 

Facility  Quality  Indicator  Profile 

Resident  Level  Summary 

Quality  Indicator  Matrix 

Survey  Procedures  for  Long  Term  Care  Facilities 

Guidance  to  Surveyors 


Peer  Review  Organization  Manual 

(HCFA  Pub  19) 

(Superintendent  of  Documents  No  HE  22  8/8-15) 


74 


75 


76 


Purpose  of  Peer  Review  Organization  Review 

Peer  Review  Organization  Responsibilities 

Health  Care  Financing  Administration's  Role 

Health  Care  Quality  Improvement  Program 

Payment  Error  Prevention  Program 

Ot^ectives  of  the  Internal  Quality  Control  Program 

Intemal  Quality  Control  Program  Requirements 

Intemal  Quality  Control  Process 

Analysis  and  Reporting  Requirements 

Peer  Review  Organization  Review  Documentation 

Reporting  Requirements 

Peer  Review  Organization  Intermediary  Data  Exchange  Reports 

Authority 

Scope  of  Review 

Complaints  That  Do  Not  Meet  Statutory  Requirements 

Referrals 

Review  Process 

Notice  of  Disclosure 
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Addendum  III. — Medicare  and  Medicaid  Manual  Instructions — Continued 

[July  1999  through  September  1999] 


Trans 
No 


Manual/Sub)ect/Publication  No 


55 


118 
119 


409 


99-7 
99-8 
99-9 


Disclosure  of  Quality  Review  Information  to  Complaints 


Ho*plc«  Manual 

(HCFA  Pub.  21) 

(Superintendent  of  Documents  No.  HE  22.8/18) 


Eligibility  and  Coverage 

Eligibility  Requirements 

Use  of  Election  Penods 

Election,  Revocation  and  Change  of  Hospice 

Covered  Services 

Core  Services 

Special  Coverage  Requirements 

Notice  of  Election 

Hospice  Payment  Rates 

Local  Adjustment  of  Payment  Rates 

Cap  on  Overall  Reimbursement 

Adjustments  to  Cap  Amount 


Coverage  lesues  Manual 

(HCFA  Pub.  6) 

(Superintendent  of  Documents  No.  HE  22.8/14) 


Enhanced  External  Counterpulsation  for  Severe  Angina 
Pancreas  Transplants 


Provider  Reimbursement  Manual — Part  1 

(HCFA  Pub.  15-1) 

(SuperinteiKlent  of  Docunwnts  No.  HE  22.8/4) 


Travel  Expense 


Provider  Reimbursement  Manual — Part  2 

Provider  Cost  Reporting  Forms  and  Instructions 

Chapter  18— Form  HCFA-2088-92 

(HCFA  Pub.  15-2-18) 

(Superintendent  of  Documents  No.  HE  22.8/4) 


Outpatient  Rehabilitation  Provider  Cost  Reporting  Form 


Provider  Reimbursement  Manual — Part  2 

Provider  Cost  Reporting  Forms  and  Instructions 

Chapter  32— Form  HCFA-1 728-94 

(HCFA  Pub.  15-2-32) 

(Superintendent  of  Documents  No.  HE  22.8/4) 


Home  Health  Agency  Cost  Reporting  Form 
Electronic  Reporting  Specifications 


Provider  Reimbursement  Manual — Part  2 

Provider  Cost  Reporting  Forms  and  Instructions 

Chapter  35— Form  HCFA-2540-96 

(HCFA  Pub.  15-2-35) 

(Superintendent  of  Documents  No.  HE  22.8/4) 


Skilled  Nursing  Facility  Cost  Reporting  Form 

Skilled  Nursing  Facility  Complex  Cost  Reporting  Form 


Medicare/Medicald 

Sanction — Reinstatement  Report 

(HCFA  Pub.  69) 

Report  ot  Physicians; Practitioners    Providers  and/or  Other  Health  Care  Suppliers  Excluded/Reinstated — June 

1999 
Report  of  Physicians/Practitioners    Providers  and/or  Other  Health  Care  Suppliers   Excluded/Reinstated — July 

1999 
Report  of  Physicians/Practitioners    Providers  and  or  Other  Health  Care  Suppliers  Excluded/Reinstated — August 

1999 
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Addendum  IV.— Regulation  Documents  Published  in  the  Federal  Register 


Publication  date         "^"^1°^^  CFR*  par1(s) 


File  code** 


07/02/99 


07/06/99 


07/07/99 


07/16/99 


07/22/99 


07/23/99 


07/27/99 


07/30/99 


07/30/99 


07/30/99 


08/03/99 


36069-36089     482   HCFA-3018-IFC 


07/06/99  36320-36321     409,  410.  411.         HCFA-1005-4N 

412,  413.  419, 
I  489.  498.  and 
'       1003. 


36321-36322     416  and  488      .      HCFA-1885-6N 


36695-36696 


38395-38396    405 


39608-39771     410,411,414. 
and  415. 


HCFA-1 082-N 


HCFA-1 083-N 


HCFA-1 065-P 


39934-39938 


431  and  498  HCFA-2054-IFC 


40534-40539  1  414   HCFA-1010-P 


41489-41641  1  412,  413,  483,       '  HCFA-1053-F 
;      and  485. 


41684-41701 


HCFA-1 056-N 


41643-41683  |  409,  411,  413,       1  HCFA-1 91 3-F 
i      and  489. 


42139-42140 


08/04/99  42393-42402 

08/04/99  I     42403^2406 


HCFA-3021-N 


HCFA-1 054-N 
HCFA-0002-N 


08/05/99 


42610^2614  :  413   HCFA-1883-F 


Regulation  title 


End  of 

comment 

penod 


Effective  date 


Medicare  and  Medicaid  Pro- 
grams; Hospital  Conditions 
of  Participation:  Patients' 
Rights. 
Medicare  Program:  Prospec- 
tive Payment  System  for 
Hospital  Outpatient  Services; 
Extension  of  Comment  Pe- 
nod. 
Medicare  Program:  Update  of 
Ratesetting  Methodology, 
Payment  Rates,  Payment 
Policies,  and  the  List  of  Cov- 
ered Procedures  for  Ambula- 
tory Surgical  Centers  Effec- 
tive October  1,  1998;  Exten- 
sion of  Comment  Period 
Medicare  Program;  July  22, 
1999,  Meeting  of  the  Com- 
petitive Pncing  Advisory 
Committee  and  the  Area  Ad- 
visory Committee  for  the 
Kansas  City  Metropolitan. 

Medicare  Program;  Meetings 
of  the  Negotiated  Rule- 
making Committee  on  Am- 
bulance Fee  Schedule. 

Medicare  Program;  Revisions 
to  Payment  Policies  Under 
the  Physician  Fee  Schedule 
for  Calendar  Year  2000 

Medicare  and  Medicaid  Pro- 
gram; Appeal  of  the  Loss  of 
Nurse  Aide  Training  Pro- 
grams 

Medicare  Program;  Replace- 
ment of  Reasonable  Charge 
Methodology  by  Fee  Sched- 
ules 

Medicare  Program;  Changes  to 
the  Hospital  Inpatient  Pro- 
spective Payment  Systems 
and  Fiscal  Year  2000  Rates. 

Medicare  Program;  Prospec- 
tive Payment  System  and 
Consolidated  Billing  for 
Skilled  Nursing  Facilities — 
Update. 

Medicare  Program;  Prospec- 
tive Payment  System  and 
Consolidated  Billing  for 
Skilled  Nursing  Facilities. 

Medkiare  Program;  August  31. 
1999  Open  Town  Hall  Meet- 
ing To  Discuss  the  End 
Stage  Renal  Disease  Net- 
work Organizations  (ESRD 
Networks)  Activities. 

Medicare  Program;  Hospice 
Wage  Index. 

Medicare  Program;  Year  2000 
Readiness  Letters 

Medicare  Program;  Revision  of 
the  Procedures  for  Request- 
ing Exceptions  to  Cost  Limits 
for  Skilled  Nursing  Facilities 
and  Elimination  of  Reclassi- 
fications. 


08/31/99 


07/30/99 


07/30/99 


08/02'99 


09/20'99 


09/21/99 


09/27/99 


10/01/99 


07/23/99 


10/01/99 


09/28/99 


10/01/99 


09/07/99 
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Addendum  IV.— Regulation  Documents  Published  in  the  Federal  Register — Continued 


Publication  date 


FR  Vol  64 
page 


CFR*  part(s) 


File  code" 


Regulation  title 


08/05/99 


08/09/99 


08/10/99 


08/10/99 


08/18/99 


08/20/99 


08/24/99 


08/27/99 


09/07/99 


09/09/99 


09/10/99 


09/10/99 


09/10/99 


42766-^2789 


43198-^3200 


HCFA-1060-NC 


HCFA-1055-NC 


43295     498 


HCFA-2054-CN 


43338-43339     Chapter  IV  HCFA-3250-N3 


44841-44856     413       HCFA-1001-IFC 


45785-45807      45  CFR  144  HCFA-201 9~IFC 

146    148  and 

150 
46205-^6206  HCFA-1076-N 


46920 


48661 


49020-49021 


49199-^9201 


49197-49198 


HCFA-1077-N 


HCFA-1078-N 


HCFA-1087-N 


HCFA-2057-PN 


HCFA-2058-PN 


4912149128     435    436    >ind  HCFA-2082 -N 

440. 


Medicare  Program,  Schedules 
of  Per-Visit  and  Per-Bene- 
ficiary  Limitations  on  Home 
Health  Agency  Costs  for 
Cost  Reporling  Penods  Be- 
ginning on  or  After  October 
1 .  1 999  and  Portions  of  Cost 
Reporting  Penods  Beginning 
Before  October  1 .  2000 

Medicare  and  Medicaid  Pro- 
grams. Announcement  of 
Additional  Applications  From 
Hospitals  Requesting  Waiv- 
ers for  Organ  Procurement 
Service  Areas 

Medicare  and  Medicaid  Pro- 
gram Appeal  of  the  Loss  of 
Nurse  Aide  Training  Pro- 
grams, Correction 

Medicare  Program,  Negotiated 
Pftjiemaking,  Coverage  and 
Administrative  Policies  for 
Clinical  Diagnostic  Labora- 
tory Tests,  Announcement  of 
Additional  Public  Meetings 

Medicare  Program,  Graduate 
Medical  Education  (GME) 
Incentive  Payments  Under 
Plans  for  Voluntary  Reduc- 
tion in  the  Number  of  Resi- 
dents 

Federal  Enforcement  m  Group 
and  Individual  Health  Insur- 
ance Martlets 

Medicare  Program  September 
16  1999,  Meeting  of  the 
Competitive  Pricing  Advisory 
Committee 

Medicare  Program  September 
23  1999  Meeting  of  the 
Comf)etitive  Pricing  Dem- 
onstration Area  Advisory 
Committee   Maricopa  County 

Medicare  Program    Septemtjer 
27  and  28    1999 
the      Practicing 
Advisory  Council 

Medicare  Program  Open  Pub- 
lic Meeting  To  Discuss  the 
Conduct  of  a  Second  Com- 
petitive Bidding  Demonstra- 
tion 

Medicare  and  Medicaid  Pro- 
grams Reapplication  of  the 
Amencan  Osteopathic  Asso- 
ciation (AOA)  for  Continued 
Approval  of  Deeming  Author- 
ity for  Hospitals 

Medicare  and  Medicaid  Pro- 
grams, Application  of  the 
Joint  Commission  for  Ac- 
creditation of  Healthcare  Or- 
ganizations (JCAHO)  for 
Continued  Approval  of 
Deeming  Authority  for  Home 
Health  Agencies 

Medicaid  Program  Optional 
Coverage  of  Certain  Tuber- 
culosis-Related Services  to 
TB-lnfected  Individuals 


Meeting  of 
Physicians 


End  of 

comment 

penod 


Effective  date 


10/04/99        10/01 '99  and 
10/01 '00 


10/08/99 


07/23/99 


10/ia'99 


09. 1 7/99 


10' 19/99 


09  20/99 


10  12/99 


10/12/99 


1 1  '09/99 
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ADDENDUM  IV.— REGULATION  DOCUMENTS  PUBLISHED  IN  THE  FEDERAL  REGISTER— Continued 


Publication  date 


FR  Vol  64 
page 


CFR*  parl(s) 


File  code* 


Regulation  title 


End  of 

comment 

penod 


Effective  date 


09/16/99  

50288 

HCFA-I  aiQ_r.NI9 

Medicare     Program:     Hospice 
Wage  Index:  Con-ection, 

10/01/99 

1                                  1 

09/17/99    

50482-50483     405   

HCFA-1086-N 

Medicare    Program:    Meetings 

of     the     Negotiated     Rule- 

making  Committee    on   the 

Ambulance  Fee  Schedule, 

09/17/99    

50523-50524  ' 

HCFA-1090-N 

Medicare  Program:  October  6, 
1999    and    November    15, 

1999,  Meetings  of  the  Com- 

petitive   Pricing    Demonstra- 

tion    Area     Advisory     Com- 

mittee,    Kansas    City,     MO 

Metropolitan  Area. 

09/27/99  

51908-51910 

413   

HCFA-187&-F 

Medicare  Program:  Revision  to 
Accrual  Basis  of  Accounting 

1 1  '26/99 

Policy, 

09/28/99  

52377 

HCFA  1054-N 

Medicare     Program:     Hospice 
Wage  Index 

09/30/99  

52665-52670     405   

1 

HCFA^121-FC 

Medicare  Program:  Telephone               11 '29/99              OZ'01/00 
Requests  for  Review  of  Pari 
B    Initial    Claim    Determina- 
tions. 

*42  CFR  except  where  noted 

"N— General  Notice:  PN— Proposed  Notice:  NC— Notice  with  Comment  Period:  FN— Final  Notice:  P— Notice  of  Proposed  Rulemaking 
(NPRM),  F— Final  Rule:  FC— Final  Rule  with  Comment  Period;  CN— Correction  Notice;  IFC— Intenm  Final  Rule  with  Comment  Penod:  GNC— 
General  Notice  with  Comment  Period 


Addendum  V — Categorization  of  Food  and 
Drug  Administration-Allowed 
Investigational  Device  Exemptions 

L-nder  the  Food.  Drug,  and  Cosmetic  Act 
(21  U.S.C,  360c),  devices  fall  into  one  of  three 
classes.  Also,  under  the  new  categorization 
process  to  assist  HCFA.  the  Food  and  Drug 
.administration  assigns  each  device  with  a 
Food  and  Drug  Administration-approved 
investigational  device  exemption  to  one  of 
two  categories.  To  obtain  more  information 
about  the  classes  or  categories,  please  refer  to 
the  Federal  Register  notice  published  on 
April  21.  1997  (62  FR  19328). 

The  following  information  presents  the 
device  number,  calegorv  (in  this  case.  A],  and 
criterion  code. 

G  990077— A2 
G  990162— A 1 
G  990169— A2 

The  following  information  presents  the 
device  number,  categorv  (in  this  case,  B),  and 
criterion  code 

(;  98032."^- B3 
G  990123—81 
(;990124— B4 
G  990125— B  2 
C,  990127— B4 
G  990131— B3 
G  990132-82 
G  990134-84 
G  990137— Bl 
G  990138— B5 
G  990139— B3 
G  990142— B4 
G  990143— B  3 
G  990144— B2 
G  990146— B2 
G  990148— B4 
G990150— B3 
G  990151— B2 


G  990152— B2 
G990153— B4 
G  990155— B2 
G  990156— B2 
G  990158— B3 
G  990164— B4 
G990171— Bl 
G990172— B2 
G990174— B4 
G990175— B2 
G  990176— B4 
G  990177— B4 
G  990178— B2 
G  9901 79— B 
G  990181— B4 
G990183— B4 
G  990185— B3 
G990189— B3 
G  990192— Bl 
G  990194— B4 
G  990197— B4 
G  990199— B  4 
G  990207— B2 
G  990209— B4 

IKR  Doc.  00-13347  Filed  ,5-26-00:  8:45  amj 
BILUNG  CODE  4120-03-U 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Federal  Credentialing  Program; 
Working  Meeting 

Announcement  is  made  of  the 
following  Federal  Credentialing 


Program  (FCP)Working  Meeting 
scheduled  for  July  10-13,  2000: 

.\ame:  Federal  Credentialing  Program 
Working  Meeting. 

Date  and  Time: 

Monday.  luly  10,  2000.  8:30  a.m. -5  p.m. 

Tuesday.  (uK  11.  2000.  8:30  am. -5  p.m 

Wednesday.  luly  12,  2000.  8:30  am  -5 
p.m. 

Thursday,  luly  13.  2000.  8:30  a.m. -12  p.m 

Place:  The  Hilton  .Mexandria  Mark  Center. 
5000  Seminary  Road.  .Mexandria.  \'.\  22311 

This  meeting  is  open  to  credentialing 
software  developers  and  data  consultants. 

Agenda:  The  agenda  will  include  an 
opening  address  on  Web  Technologv  and 
Interoperable  Systems,  and  an  overview  of 
the  PGP  Program.  Additional  presentations 
include  an  Introduction  to  Data  Exchange 
and  expert  panel  presentations  on  trends  in 
the  Development  of  Standards  for  Health 
Care  Data  Exchange  and  The  Standards 
Creation  Process. 

This  FCP  meeting  will  convene  other 
health  care  provider  professional 
representatives  for  work  group  meetings  to  be 
held  on  Wednesday.  luly  12.  and  Thursda\ , 
luly  13,  2000.  The  groups  will  identifv  the 
data  elements  required  to  credential  their 
professions,  and  provide  an  exhibit  forum  tor 
credentialing  software  manufacturers.  The 
meeting  will  provide  an  open  forum  for 
credentialing  data,  developers  and  data 
consultants  lo  discuss  design  for  a  new 
Health  Level  7  software  developers 
credentialing  data  exchange  standard. 

For  registration  information,  contact  Linda 
White  at  314-894-5747  or  by  e-mail  at 
whitelin@lrn.va.gov 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 
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BILLING  COOe  4160-1S-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Information  Collection  To  Be 
Submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  Approval  Under 
the  Paperwork  Reduction  Act 

AGENCY:  Fish  and  Wildlife  Service. 

Interior 

ACTION:  .Notice;  request  for  comments 

summary:  The  U.S.  Fish  and  Wildlife 
Service  will  submit  the  collection  of 
information  listed  helow  to  OMB  for 
approval  under  the  provisions  of  the 
Paperwork  Reduction  Act  A  copy  of  the 
information  i:ollection  reipiirement  is 
includtHi  in  this  notice  If  vou  wish  to 
obtain  copies  of  the  proposed 
information  collection  ret]uirement, 
related  forms,  and  explanatory  material, 
c:ontact  the  Service  Information 
(iollection  (ilearance  Officer  at  the 
address  listed  below 
DATES:  You  must  submit  comments  on 
or  before  lulv  .il.  2()(H). 
ADDRESSES:  .Seiui  vour  comments  on  the 
requirement  to  the  Information 
(lolb'ctU)!!  Clearance  Officer,  l'  S   F'lsb 
and  Wildlife  Service,  ms  ,i22-AKLSQ, 
1849  C  Street  NW.,  Washington.  DC. 
20204 

FOR  FURTHER  INFORMATION  CONTACT:  T(  i 

recjuest  a  ciipv  of  the  information 
collection  retjuest,  expl.uiatorv 
information  anil  related  forms,  cont.ul 
Rebecc:a  \   Mullin  at  (70.M  :55H-22H7.  or 
electronicallv  to  rmulliii<«!fws.gov 
SUPPLEMENTARY  INFORMATION:  The  Office 
of  Management  and  Hudget  (OMH) 
regulations  at  5  CFK  1.120.  which 
implement  provisions  of  the  Paperwork 
Reduction  \i:\  of  I'Hf)  (Pub   L    104-1. t). 
require  liiat  interested  members  of  the 
public  and  affected  agencies  have  an 
opportunity  to  comment  on  information 
collection  and  recordkeeping  activities 
(see  5  CFR  1.J20  H(d))  The  US.  Fish  and 
Wildlife  Service  (Wt-)  plan  to  submit  a 
request  to  OMB  to  renew  its  approval  of 
the  collec.tion  of  information  for  the 
nontoxic  shot  approval  process.  We  are 
recjuesting  a  .l-year  ttirm  of  approval  for 
this  inffirmation  collection  activity. 

Federal  agencies  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  it  displays  a  currentiv  valid  OMB 


control  number.  The  OMB  control 
number  for  this  collection  of 
information  is  1018-0067 

The  Migratory  Bird  Treatv  Act  (16 
use.  703-711)  and  Fish  and  Wildlife 
.■\ct  of  1956  (16  use.  742d)  designate 
the  Department  of  the  interior  as  the  key 
agency  responsible  for  the  wise 
management  of  migratory  bird 
populations  frequenting  the  United 
States  and  for  the  setting  of  hunting 
regulations  that  allow  appropriate 
harvests  that  are  within  the  guidelines 
that  will  allow  for  those  populations" 
well  being.  These  responsibilities 
include  approval  of  nontoxic  shot 
materials  that  are  allowed  for  use  in 
hunting  waterfowl  and  coots  in  the  U.S. 

As  of  lanuary  1,  1991,  lead  shot  was 
banned  for  hunting  waterfowl  and  coots 
in  the  r.S  At  that  time,  steel  shot  was 
the  cmly  nontoxic  alternative  available. 
Since  then,  we  have  encouraged 
manufacturers  to  develop  other 
alternatives  that  the  hunting  public  may 
use  In  approving  a  candidate  matt^rial 
as  nontoxic  for  hunting  waterfowl  and 
t:oots  we  must  first  ensure  that 
secondary  exposure  (ingesticm  of  spent 
shot  or  its  components)  are  not  a  hazard 
to  migratory  birds  and  the  environment. 
In  order  to  make  this  decision,  we 
require  the  applicant  to  collect 
infiirmation  about  the  toxicity  of  their 
candidate  material  to  migratory  birds 
and  the  environment.  A  further 
requirement  pertains  to  law 
eiiiort  ement  A  noninvasive  field 
detection  devic  e  must  be  available  to 
distinguish  the  candidate  shot  from  lead 
shot.  The  above  informatiim  provides 
the  bulk  of  an  application   Once  a 
c  .indidate  matt^rial  is  .tpproved  as 
nontoxic  there  is  no  seasonal  or  annual 
information  f:ollection  requirement 

Titlr  Protocol  for  Nontoxic  .Approval 
Procedures  for  Shot  and  Shot  Coatings 

Appanal  Xiimhtr  1018-0067 

SVrvJce  Form  \umbfr  Not  applicable. 

Frfqurncy  of  Collfction:  Upon 
a[)pli(.ation. 

I)f'S(  ription  of  Respnncipnts  Shot 
manufacturers. 

Total  Annual  Burden  Umirs  The 
reporting  burden  is  estimated  to  average 
.1.200  hours  per  application. 

Total  Annual  Rrsponscs:  We  expert 
no  more  than  3  applications  per  year. 

We  invite  comments  concerning  this 
renewal  on:  (1)  Whether  the  collection 
of  information  is  necessary  for  the 
proper  performance  of  our  migratorv 
bird  management  functions,  including 
whether  the  information  will  have 
practical  utility;  (2)  the  accuracy  of  our 
estimate  of  the  burden  of  the  collection 
of  information;  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and,  (4) 


ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents.  The  information 
collections  in  this  program  are  part  of  a 
system  of  record  covered  bv  the  Privacy 
Act  (5  U.S.C.  552(a)). 

Dated    Mav  1<1.  2000. 
Paul  R.  Schmidt. 

Assistant  Dirfvlor.  Bffii^t'S  and  WildUff 
|FR  Dot    00-1.3384  Filed  .5-26-00;  8:45  amj 

8ILUNG  CODE  4310-55-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Intent  To  Prepare  a 
Comprehensive  Conservation  Plan  and 
Environmental  impact  Statement  for 
the  Long  Island  National  Wildlife 
Refuge  Complex 

ACTION:  Notice  of  intent  to  prepare  a 
Comprehensive  Conservation  Plan  and 
Environmental  Impact  Statement  for  the 
Long  Island  National  Wildlife  Refuge 
Complex, 

SUMMARY:  This  notice  advises  the  public 
that  the  U.S.  Fish  and  Wildlife  Servic:e 
(Service)  intends  to  gather  information 
necessary  to  prepare  a  Comprehensive 
(Conservation  Plan  (CCP)  and 
Environmental  Impact  Statement  (EIS) 
pursuant  to  the  National  Environmental 
Policy  Act  and  its  implementing 
regulations,  for  the  Long  Island  National 
Wildlife  Refuge  Complex  refuges 
located  in  the  State  of  New  York.  These 
refuges  include  Amagansett  National 
Wildlife  Refuge  (NWR).  Conscience 
Point  NWR.  Lido  Beach  NWR,  Morton 
NWR.  Oyster  Bay  NWR,  Seatuck  NWR, 
Target  Rock  NWR,  and  Wertheim  NWR 
The  Refuges  are  in  Suffolk  and  Nassau 
Ciounties,  New  York. 

The  Service  is  furnishing  this  notice 
in  compliance  with  the  National 
Wildlife  Refuge  System  Administration 
Act  of  1966.  as  amended  (16  U.S.C. 
668dd  ft  seq): 

(1)  To  advise  other  agencies  and  the 
public  of  our  intentions,  and 

(2)  To  obtain  suggestions  and 
information  on  the  scope  of  issues  to 
include  in  the  environmental 
documents. 

DATES:  Inquire  at  the  address  below  for 

dates  of  planning  activity  and  due  dates 

for  comments. 

ADDRESSES:  Address  c:omments  and 

requests  for  more  information  to  the 

following:  Refuge  Manager.  Long  Island 

National  Wildlife  Refuge  Complex,  P.O. 

Box  21.  Shirley,  New  York  11976,  631/ 

286-0485 

SUPPLEMENTARY  INFORMATION:  By  Federal 

law,  all  lands  within  the  National 
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Wildlife  Refuge  System  are  to  be 
managed  in  accordance  with  an 
approved  CCP.  The  CCP  guides 
management  decisions  and  identifies 
refuge  goals,  long-range  objectives,  and 
strategies  for  achieving  refuge  purposes. 
The  planning  process  will  consider 
many  elements,  including  habitat  and 
wildlife  management,  habitat  protection 
and  acquisition,  public  use,  and  cultural 
resources.  Public  input  into  this 
planning  process  is  essential.  The  CCP 
will  provide  other  agencies  and  the 
public  with  a  clear  understanding  of  the 
desired  conditions  for  the  Refuges  and 
how  the  Service  will  implement 
management  strategies. 

The  Service  will  solicit  information 
from  the  public  via  open  houses, 
meetings,  and  written  comments. 
Special  mailings,  newspaper  articles, 
and  announcements  will  inform  people 
in  the  general  area  near  each  refuge  of 
the  time  and  place  of  opportunities  for 
public  input  to  the  CCP. 

The  Long  Island  NWR  Complex  is  a 
diverse  group  of  nine  units  totaling  over 
6,200  acres,  and  contain  most  of  the 
habitat  types  found  on  Long  Island 
which  are  important  to  hundreds  of 
migratory  bird  species  and  other 
wildlife  . 

Review  of  this  project  will  be 
conducted  in  accordance  with  the 
requirements  of  the  National 
Environmental  Policy  Act  of  1969.  as 
amended  (42  U.S.C.  4321  et  seq.].  NEPA 
Regulations  (40  CFR  1500-1508).  other 
appropriate  Federal  laws  and 
regulations,  and  Service  policies  and 
procedures  for  compliance  with  those 
regulations. 

We  estimate  that  the  draft 
environmental  documents  will  be 
available  in  summer  2001. 

Dated:  May  11.  2000. 
Mamie  A.  Parlcer, 

Deputy  Regional  Director.  I'.S  Fish  and 
Wildlife  Ser^-ice,  Hadley.  Massachusetts. 
|FR  Doc.  00-13395  Filed  5-26-00;  8:45  amj 
BILUNG  COOE  43ia-55-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Receipt  of  Application  for  an  Incidental 
Take  Permit  by  Culebra  Northshore, 
S.E.  for  Development  of  a  Residential 
Project  In  Culebra,  PR 

AGENCY:  Fish  and  Wildlife  Service. 
ACTION:  Notice. 

SUMMARY:  Culebra  Northshore.  S.E. 
(Applicant),  seeks  an  incidental  take 
permit  (ITP)  from  the  Fish  and  Wildlife 
Service  (Service),  pursuant  to  section 


10(a)(1)(B)  of  the  Endangered  Species 
Act  of  1973  (Act),  as  amended.  The  ITP 
would  authorize  incidental  take  of 
hatchlings  from  two  nests  of  the 
leatherback  sea  turtle  [Dermochelvs 
coriacea)  or  the  hawksbill  sea  turtle 
[Eretmochelys  imbricata).  both 
endangered  species,  on  Tortola  Beach 
for  a  period  of  twelve  (12)  years.  The 
proposed  taking  is  incidental  to  lighting 
and  other  activities  associated  with  the 
development  and  occupation  of  a  single- 
family  residential  project  on  a  66.80- 
"cuerda"  (64.8-acre)  lot  adjacent  to 
Tortola  Beach,  Culebra,  Puerto  Rico 
(Project).  Nest  surveys  on  this  beach 
indicate  that  both  sea  turtle  species  use 
the  beach  for  nesting,  although  in  very 
low  numbers.  The  Applicant's  Habitat 
Conservation  Plan  (HCP)  describes  the 
mitigation  and  minimization  measures 
proposed  to  address  the  effects  of  the 
Project  to  the  protected  species.  These 
measures  are  outlined  in  the 
SUPPLEMENTARY  INFORMATION  section 
below.  The  Service  has  determined  that 
the  Applicant's  proposal,  including  the 
proposed  mitigation  and  minimization 
measures,  will  individually  and 
cumulatively  have  a  minor  or  negligible 
effect  on  the  species  covered  in  the 
HCP.  Therefore,  the  ITP  is  a  "low  effect" 
project  and  would  qualify  as  a 
categorical  exclusion  under  the  National 
Environmental  Policy  Act  (NEPA),  as 
provided  by  the  Department  of  Interior 
Manual  (516  DM2,  Appendix  1  and  516 
DM6,  Appendix  1). 

The  Service  also  announces  the 
availability  of  the  HCP  and  our 
determination  of  Categorical  Exclusion 
for  the  incidental  take  application. 
Copies  of  the  HCP  and  Service 
supporting  documents  may  be  obtained 
by  making  a  request  to  the  Regional 
Office  (see  ADDRESSES).  Requests  must 
be  in  writing  to  be  processed.  This 
notice  is  provided  pursuant  to  Section 
10  of  the  Endangered  Species  Act  and 
NEPA  regulations  (40  CFR  1506.6). 

The  Service  specifically  requests 
information,  views,  and  opinions  from 
the  public  via  this  notice  on  the  Federal 
action.  Further,  the  Service  specifically 
solicits  information  regarding  the 
adequacy  of  the  HCP  as  measiored 
against  the  Service's  Permit  issuance 
criteria  found  in  50  CFR  parts  13  and 
17, 

If  you  wish  to  comment,  you  may 
submit  comments  by  any  one  of  several 
methods.  You  may  mail  comments  to 
the  Service's  Regional  Office  (see 
ADDRESSES).  You  may  also  comment  via 
the  internet  to  "david_dell@fws.gov". 
Please  submit  comments  over  the 
internet  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Please  also  include  yoxu- 


name  and  retm-n  address  in  your 
internet  message.  If  you  do  not  receive 
a  confirmation  from  the  Service  that  we 
have  received  your  internet  message, 
contact  us  directly  at  either  telephone 
number  listed  below  (see  FURTHER 
INFORMATION).  Finally,  you  may  hand 
deliver  comments  to  either  Service 
office  listed  below  (see  ADDRESSES).  Our 
practice  is  to  make  comments,  including 
names  and  home  addresses  of 
respondents,  available  for  public  review 
during  regular  business  hours. 
Individual  respondents  may  request  that 
we  withhold  their  home  address  from 
the  administrative  record.  We  will 
honor  such  requests  to  the  extent 
allowable  by  law.  There  may  also  be 
other  circumstances  in  which  we  would 
withhold  from  the  administrative  record 
a  respondent's  identity,  as  allowable  by 
law.  If  you  wish  us  to  withhold  your 
name  and  address,  you  must  state  this 
prominently  at  the  beginning  of  vour 
conunents.  We  will  not;  however, 
consider  anonymous  comments.  We 
will  make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identif\'ing  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 
DATES:  Written  comments  on  the  permit 
application,  supporting  documentation, 
and  HCP  should  be  sent  to  the  Service's 
Regional  Office  (see  ADDRESSES]  and 
should  be  received  on  or  before  June  29, 
2000. 

ADDRESSES:  Persons  wishing  to  review 
the  application,  supporting 
documentation,  and  HCP  may  obtain  a 
copy  by  writing  the  Service's  Southeast 
Regional  Office,  Atlanta,  Georgia. 
Documents  will  also  be  available  for 
public  inspection  by  appointment 
during  normal  business  hours  at  the 
Regional  Office,  1875  Century- 
Boulevard,  Suite  200,  Atlanta,  Georgia 
30345  (Attn:  Endangered  Species 
Permits),  or  Field  Super\'isor,  U.S.  Fish 
and  Wildlife  Service,  P  O.  Box  491, 
Boqueron,  Puerto  Rico  00622.  Written 
data  or  comments  concerning  the 
application,  or  HCP  should  be 
submitted  to  the  Regional  Office. 
Requests  for  the  documentation  must  be 
in  writing  to  be  processed.  Please 
reference  permit  number  TE0261 14-0  in 
such  comments,  or  in  requests  of  the 
documents  discussed  herein. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
David  Dell,  Regional  Permit 
Coordinator,  (see  ADDRESSES  above), 
telephone:  404/679-7313;  or  Ms. 
Marelisa  Rivera,  Fish  and  Wildlife 
Biologist,  Boqueron  Field  Office,  (see 
ADDRESSES  above),  telephone  787/851- 
7297. 
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SUPPLEMENTARY  INFORMATION:  Nt'stiiiK 
v;r()iin(is  of  the  Ic.ithi'rtiac  k  st-a  turtlr  .ire 
distribiitnil  world-widf  In  the 
f'.<iribb«an.  the  spfcii-s  nt'sis  in  FrtMU  h 
(Guiana,  Surinam,  Ciiiyana.  (lolnmhi.i. 
V'ennziH'ia.  Panama,  and  ( losta  Rica.  In 
tht>  I'  S  Caribhmn,  nesting  ha.s  been 
rnportcd  from  St.  Clroix,  St  Thomas,  St 
lohn.  and  Puerto  Riro  The  U.S 
Caribbean  may  sup[)ort  nesting  by  150 
to  200  adult  females  per  year, 
representing  the  most  significant  nesting 
activity  of  this  species  within  the 
United  States  The  largest  concentration 
of  nesting  leatherbacks  in  the  I!  S 
Caribbean  has  been  documented  at 
Sandy  Point  National  Wildlife  Refuge. 
St.  Croix,  and  Plava  Brava  and  Playa 
Resaca  on  C^ulebra  Island.  Puerto  Rico 
Nesting  females  prefer  high-energy 
beaches  with  deep  and  unohstructe<l 
access. 

The  hawksbiil  sea  turtle  is  found 
throughout  the  world's  tropical  watt?rs 
However,  nesting  witiiin  United  States 
territory  oct:urs  in  Puerto  Rico,  the  US 
Virgin  Islands,  and  verv  infrequently  in 
Florida.  Two  important  known  nesting 
areas  in  the  U  ,S  Caribbean  are  Mona 
Island  in  Puerto  Ru.o  and  Buck  Island 
Reef  National  Monument  in  St.  Croix. 
US. Virgin  Islands   The  speties  nests  (jn 
beaches  all  around  the  c.oast  of  Put;rto 
Rico,  but  the  area  that  receives  the 
highest  number  of  nesting  activities  is 
Mona  Island,  with  approximately  500 
nests  per  year. 

Nesting  hawksbiil  sea  turtles  prefer 
low  energy  sandy  beaches  with  woody 
vegetation  such  as  sim  grape  or  saltshrub 
locatetl  within  a  few  meters  of  the  water 
line  Suitabl(>  nesting  habitat  can  be 
extremely  variable,  dud  r.inges  from 
high  energy  o«  ean  l)ea(  lies  to  tiny 
pocket  beat;hes  only  a  few  meters  in 
width. 

Majfir  threats  to  all  sea  turtle  species 
include  loss  or  degradation  of  nesting 
habitat  from  (oastal  development  .irid 
beach  armoring:  disorientatum  or 
misorientation  of  halchlings  and 
females  by  artificial  lighting;  poaching, 
disease;  commerci.il  trawling,  longline 
and  gill  net  fisheries,  and  lili'gal  trade, 
particularly  in  hawksbiil  [iroilucts 

Habitat  degradation  associated  with 
the  project  development  (lighting, 
boardwalk  construction,  inc  reased 
beach  use  by  residents,  use  of 
recreational  beach  ge.ir  at  the  beach, 
beach  cleaning  oper.itions.  among 
others)  may  result  in  death  or  injury  of 
s(M  turtle  hat(  hlings  from  either  sea 
turtle  species,  incidental  to  the  carrying 
out  of  these  otherwise  lawful  activities 
.Section  ')  of  the  Act,  and  implementing 
regulations,  prohibits  taking  nests  of 
le.itherback  sea  turtle  and  hawksbiil  se<i 
turtle  Taking,  in  part,  is  defined  as  an 


activity  that  kills,  injures,  harms,  or 
harasses  a  listed  (endangered  or 
threatened  species.  Section  10(a)(1)(B) 
of  the  Act  provides  an  exemption,  under 
certain  circumstances,  to  the  section  ^ 
prohibition  if  the  taking  is  incidental  to. 
and  not  the  purpose  of,  otherwise  lawful 
activities 

Beaih  surveys  at  Tortola  Beach 
indicate  that  both  sea  turtle  species  use 
this  beach  for  nesting.  In  the  last  1.5 
years,  a  total  of  24  sea  turtle  nesting 
activities  (3  for  hawksbills  and  21  for 
leatherbacks)  have  been  reported  at  the 
Tortola  Beach  Tortola  Beach  is  a  small 
pocket  beac;h  that  measures 
approximately  90  meters  long  by  15 
meters  wide.  This  beach  is  located  in 
front  of  the  proposed  45-lot 
development  Three  of  the  lots  border 
the  beach  area  of  Tortola. 

The  HCP  describes  measures  the 
Applicant  will  take  to  minimize  and 
mitigate  such  taking  resulting  from  the 
Project.  T(j  minimize  impacts  to  listed 
species  from  the  proposed  project,  the 
Applicant  will  conduct  the  following: 
( 1 )  Donate/transfer  to  the  Puerto  Rico 
Dejjartment  of  Natural  and 
Knvironmental  Resources  (DNER)  a  10 
meter  litoral  zone  (comprising  0.9391 
cuerda  or  0.91  acre)  for  additional 
setback  from  the  maritime  zone 
determined  by  this  agency,  along  the 
beach  front  of  the  property;  (2)  a  setback 
of  120  feet  from  the  maritime  zone  will 
be  left  on  lots  2b.  27,  and  29.  the  only 
three  lots  with  beachfront  property;  (3) 
establish  a  "central  valley"  c:onservation 
easement  on  5,71  cuerdas  (5  54  acres)  to 
protect  natural  forests;  (4)  no 
construction  activities  such  as  beach 
armoring  or  beach  nourishment,  no 
.mechanical  beach  clearing,  no  vehicle 
traffic,  or  animals  will  be  allowed  on  the 
beach  and  no  beach  vegetation  will  be 
removed  or  trimmed  on  the  beach,  (5) 
jiedestrian  traffic  to  the  beach  from  the 
()rop(>rty  and  from  the  beac:h  to  the 
property  will  be  directed  to  only  one 
boardwalk  across  the  litoral  zone  and 
s.uid  dune  area.  (H)  a  low  fence  will  be 
erected  at  the  end  of  the  maritime  zone 
(where  sand  turns  into  hard  soil)  to 
control  pedestrian  access  and  stray 
animals;  (7)  no  artificial  lighting  will  be 
installed  on  the  beach  and  the  beach 
will  be  (  liised  to  residents  from  the 
propert\  during  evening  hours;  (8)  no 
re(:reati(m  equipment  such  as  lounge 
chairs,  toys,  kayaks  will  be  allowed  to 
remain  on  the  beach  after  sunset  and  no 
boating  activities,  no  camping  or  fires 
will  be  allowed  on  the  beach,  (9)  each 
lot  will  have  a  site-specific:  residence 
location  and  no  additional  land  c:learing 
will  be  allowed  on  the  lot;  (10)  all 
houses  will  be  dt'signed  and  remain 
single  family  units  with  a  maximum 


size  residence  permitted  of  2.700  square 
feet  and  have  a  maximum  hceight  of  18 
feet;  ( 1 1 )  a  deed  restriction  will  be 
included  in  each  lot  to  require  a  lighting 
plan  to  address  impacts  to  .sea  turtles  on 
Tortola  Beach  and  periodic  lighting 
surveys  will  be  conducted  and 
corrective  measures  will  be  required; 
(12)  no  street  lighting  on  the  roadways 
within  the  development  will  be 
installed,  roads  will  be  closed  to  the 
general  public  during  evening  hours  to 
minimize  vehicular  lighting,  and 
vehicular  traffic  is  routed  one  way  to 
minimize  headlight  glare;  and  (13)  a 
deed  restriction  will  require  that  each 
owner  develop  and  implement  an 
erosion  control  plan  to  reduce  potential 
impacts  to  nesting  habitat  by  eroded 
materials. 

To  mitigate  for  the  nests  to  be  taken, 
the  applicant  will  provide  the  following: 
(1)  Provide  educational  materials 
regarding  sea  turtles  to  all  owners  and 
construct  an  information  display  board 
at  the  entrance  of  the  boardwalk;  (2)  will 
encourage  beach  cleaning  activities 
among  the  owners:  (3)  will  provide  trash 
containers  for  trash  disposal;  (4)  turtle 
nesting  activities  will  be  reported, 
marked  off-limit  and  protected  until 
DNER  personnel  work  the  nest,  and  (5) 
will  recruit  and  fac:ilitate  volunteers  for 
sea  turtle  conservation  projects. 

As  earlier  stated,  the  Service  has 
determined  that  the  HCP  qualifies  as  a 
Categorically -Excluded,  "low-effect" 
HCP  as  defined  by  Service's  Habitat 
Conservation  Planning  Handbook 
(November  1996).  Low-effect  HCPs  are 
those  involving:  (1)  Minor  or  negligible 
effects  on  federally  listed  and  candidate 
species  and  their  habitats,  and  (2)  minor 
or  negligible  effects  on  other 
environmental  values  or  resources.  The 
Applicant's  HCP  qualifies  for  the 
following  reasons: 

1.  Approval  of  the  HCP  would  result 
in  minor  or  negligible  effects  on  the 
leatherback  sea  turtle  and  hawksbiil  sea 
turtle,  and  their  nesting  habitats.  The 
Service  does  not  anticipate  significant 
direct  or  cumulative  effects  on  these 
species  resulting  from  the  constniction 
of  the  Project 

2.  Approval  of  the  HCP  would  not 
have  adverse  effect  (jn  known 
geographic:,  historic:  or  cultural  sites,  or 
involve  unique  or  unknown 
envircmmental  risks. 

3.  Approval  of  the  HCP  would  not 
result  in  any  significant  adverse  effects 
on  public  health  or  safety. 

4.  The  proj»K;t  does  not  require 
compliance  with  Executive  Order  11988 
(Floodplain  Management).  Executive 
Order  1 1990  (Protection  of  Wetlands),  or 
the  Fish  and  Wildlife  Coordination  Act, 
nor  does  it  threaten  to  violate  a  Federal, 
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State,  local  or  tribal  law  or  requirement 
imposed  for  the  protection  of  the 
environment. 

5.  Approval  of  the  HCP  would  not 
establish  a  precedent  for  future  action  or 
represent  a  decision  in  principle  about 
future  actions  with  potentially 
significant  environmental  effects. 

The  Service  has  therefore  determined 
that  approval  of  the  HCP  qualifies  as  a 
categorical  exclusion  under  NEPA,  as 
provided  by  the  Department  of  the 
Interior  Manual  (516  DM  2,  Appendix  1 
and  516  DM  6.  Appendix  1).  No  further 
NEPA  determination  will  therefore  be 
prepared. 

Tne  Service  will  evaluate  the  HCP 
and  comments  submitted  thereon  to 
determine  whether  the  application 
meets  the  requirements  of  section  10(a) 
of  the  Act.  If  it  is  determined  that  those 
requirements  are  met.  an  ITP  will  be 
issued  for  the  incidental  take  of 
hatchlings  from  two  nests  of  the 
leatherback  sea  turtle  or  hawksbiil  sea 
turtle  during  a  period  of  12  years.  The 
Service  will  also  evaluate  whether  the 
issuance  of  a  section  10(a)(1)(B)  ITP 
complies  with  section  7  of  the  Act  by 
conducting  an  intra-Service  section  7 
consultation.  The  results  of  the 
consultation,  in  combination  with  the 
above  findings,  will  be  used  in  the  final 
analysis  to  determine  whether  or  not  to 
issue  the  IIP. 

Dated:  May  22.  2000. 
H.  Dale  Hall. 
Acting  Regional  Director. 
|FR  Doc.  00-13388  Filed  5-26-00;  8:45  am] 
BILUNQ  CODE  4310-S5-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wlktlifa  Service 

Notice  of  Intent  To  Conduct  Public 
Scoping  and  Prepare  an  Environmental 
impact  Statement 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  intent. 

SUMMARY:  In  accordance  with  the 
National  Environmental  Policy  Act  of 
1969  (NEPA).  this  notice  advises  other 
agencies  and  the  public  that  the  Fish 
and  Wildlife  Service  (Service)  intends  to 
prepare  an  Environmental  Impact 
Statement  (EIS)  related  to  the  proposed 
issuance  of  an  Incidental  Take  Permit 
(Permit)  to  the  Foster  Creek 
Conservation  District  (District)  in 
Douglas  County,  Washington  for  take  of 
endangered  and  threatened  species, 
pursuant  to  section  10(a)(1)(B)  of  the 
Endangered  Species  Act  of  1973,  as 
amended  (Act).  As  required  by  the  Act, 


the  District  is  preparing  a  Habitat 
Conservation  Plan  (Plan).  The  Plan  is 
being  developed  to  address  agricultxu-al 
practices  throughout  Douglas  County, 
and  may  include  management  activities 
on  chryland  crop  farms,  livestock 
ranches,  and  irrigated  orchards.  With 
issuance  of  the  Permit,  participating 
landowners  would  receive  regulator}' 
certainty  with  regard  to  the 
requirements  of  the  Act  bv 
implementing  the  measures  prescribed 
in  the  Plan. 

The  Service  is  furnishing  this  notice 
in  order  to  advise  other  agencies  and  the 
public  of  our  intentions  and  to 
announce  the  initiation  of  a  minimum 
30-day  public  scoping  period.  During 
the  scoping  period,  other  agencies  and 
the  public  are  invited  to  provide  written 
comments  on  the  scope  of  issues  to  be 
included  in  the  EIS,  which  is  expected 
to  be  available  for  public  review  and 
comment  during  the  second  quarter  of 
2001.  Interested  parties  are  encouraged 
to  attend  the  scoping  workshops  or  to 
provide  written  comments  on  the  scope 
of  the  issues  and  range  of  alternatives 
for  the  draft  EIS. 

DATES:  Written  conunents  regarding  the 
scope  of  the  issues  and  range  of 
alternatives  for  the  draft  EIS  should  be 
received  on  or  before  July  14,  2000. 
Scoping  workshops  will  be  held  on  June 
29,  2000  (see  ADDRESSES  for  times  and 
location). 

ADDRESSES:  Comments  and  requests  for 
additional  information  should  be 
submitted  to  Chris  Warren,  Fish  and 
Wildlife  Service,  11103  East 
Montgomery  Drive,  Spokane, 
Washington,  99206,  or  call  (509)  891- 
6839. 

Scoping  workshops  will  be  held  at  the 
North-central  Washington,  Fairground, 
601  North  Monroe  Street.  Waterville, 
Washington.  98858.  The  workshops  will 
be  held  from  3  p.m.  to  5  p.m.  and  from 
6  p.m.  to  8  p.m.  on  June  29.  2000. 
SUPPLEMENTARY  INFORMATION: 
Conservation  districts  are  legal 
subdivisions  of  the  Washington  State 
government,  with  powers  and  duties  set 
forth  in  accordance  with  the  Revised 
Code  of  Washington  (RCW  89.08). 
Among  other  things,  conservation 
districts  are  authorized  to  develop 
comprehensive  long-range  programs  for 
the  conservation  of  natiu^al  resources 
within  their  boiuidaries,  to  enter  into 
agreements  with  other  State  and  Federal 
agencies  and  the  districts'  landowners, 
and  to  administer  the  programs  of  other 
State  and  Federal  agencies  concerned 
with  the  conservation  of  natural 
resources.  Based  upon  this  authority, 
the  Service  anticipates  the  development 
of  a  programmatic  Plan  by  the  District. 


Upon  completion  and  approval  of 
detailed,  site-specific  farm  plans  that 
implement  the  terms  of  the 
programmatic  Plan,  individual 
landowners  will  receive  jjermit  coverage 
under  section  10(a)(1)(B)  of  the  Act 
through  Certificates  of  Inclusion. 

Douglas  County  is  located  in  central 
Washington  and  encompasses  over  one 
million  acres  of  land.  It  is  anticipated 
that  the  activities  covered  under  the 
Permit  will  include  operation  and 
management  of  drj'land  crop  farms, 
liverstock  ranches  (each  comprising 
roughly  48  percent  of  the  country's  total 
agricultural  land  base),  and  fruit 
orchards  (comprising  roughly  4 
percent).  Grazing  activities  that  mav  be 
adcfressed  include,  among  others, 
stocking  types  and  rates,  timing,  use 
levels,  and  management  of  livestock 
facilities  (fencing,  holding  areas, 
transportation,  etc.).  Fanning  activities 
that  may  be  include  are.  among  others, 
planting  types  and  techniques,  crop 
rotation,  timing,  weed  and  pest  control, 
management  of  facilities,  and  irrigation 
activities.  It  is  also  anticipated  that  the 
measures  of  proposed  Plan  and  Permit 
coverage  will  be  coordinated  with 
existing  Federal  and  State  programs  for 
private  landowners  in  Douglas  County 
(Conservation  Reserve  Program,  other 
Farm  Bill  programs,  private  lands 
initiatives,  etc.).  The  District  tentatively 
proposes  that  the  Plan  and  Permit  be  in 
effect  for  50  years. 

Agricultural  activities  on  private 
lands  and  the  management  activities  of 
the  District,  along  with  those  of  other 
State  and  Federal  agencies  in  Douglas 
County,  have  the  potential  to  impact 
species  subject  to  protection  under  the 
Act,  as  well  as  other  unlisted  species  of 
concern  to  the  Service.  Section  10  of  the 
Act  contains  provisions  for  the  issuance 
of  Permits  to  non-Federal  landowners 
for  the  take  of  endangered  and 
threatened  species,  provided  the  take  is 
incidental  to  otherwise  lawful  activities 
and  will  not  appreciably  reduce  the 
likelihood  of  the  survival  and  recovery 
of  the  species  in  the  wild.  To  received 
section  10  coverage  imder  the  act. 
applicants  must  prepare  and  submit  to 
the  Service  for  approval  a  Plan 
containing  a  strategy  for  minimizing  and 
mitigating  to  the  maximum  extent 
pracrticable  all  take  associated  with  the 
proposed  activities.  Applicants  must 
also  demonstrate  that  adequate  funding 
will  be  provided  to  ensure  the  Plan  will 
be  implemented  and  monitored 
throughout  its  proposed  life  span.  The 
mandatory  elements  of  Plan  and  the 
criteria  for  issuance  of  Permits  are 
contained  in  the  Code  of  Federal 
Regulations  (50  CFR  17.22, 17.32,  and 
222.22). 
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Section  M  of  the  Act  and  Ftnleral 
n^gulations  prohibit  the  "taking"  of  anv 
species  listed  as  endangered  or 
threatened  The  term  "take    is  defined 
under  the  Act  to  mean  harass,  harm, 
pursue,  hunt,  shoot,  would,  kill,  trap, 
capture,  or  colle<,t.  or  to  attempt  to 
engage  in  anv  such  conduct    Harm  i.s 
defined  to  include  significant  habitat 
modification  or  degradation  where  it 
actually  kills  or  injures  wildlife  by 
significantly  impairing  essential 
behavioral  patterns,  including  brtwding. 
feeding,  and  sheltering 

Thw  sp»H:ies  currently  listed  under  the 
Act  that  are  being  proposed  for  t:iiverage 
under  the  Permit  include  the  ('olumbia 
River  Basin  population  of  the  bull  trout 
{Salvelinus  conflufntus)  and  the 
coterminous  United  States  population  of 
the  bald  eagle  (Hdlidfftus 
Iffurocfphalus),  both  t:urrenflv  listed  as 
threatened.  The  District  also  plan  to 
address  a  number  of  unlisted  fish  and 
wildlife  species  in  the  Plan,  such  as  th«' 
western  sage  grouse  ((Ifntrixtrtus 
urnphasinnus  phaios].  Colombian 
sharp-tailed  grouse  [Tympanuchiis 
phasuinellus  inlumbKinns],  and  the 
pygmy  rabbit  [Bnichylufius  idahnensis]. 
among  other  Should  any  of  the  unlisted 
species  addressed  in  the  Plan  be  listed 
under  the  Act  in  the  futurt-. 
partic:ipating  landowners  would  receive 
incidental  take  coverage  for  them  under 
the  spe<:ific:  provisions  of  the  Permit. 
The  District  also  plans  to  seek  separate 
Permit  coverage  for  sev(«ral  species 
listed  under  the  Act  that  fall  within  the 
purview  of  the  .Secretary  of  (ioinmerc*-. 
as  administered  by  the  National  Marine 
Fisheries  .Service,  incliuling  the  upper 
Columbia  River  Basin  populations  of 
spring  (hinook  salmon  {Oru orhync  tuts 
tsh(n\Tts(  bii]  and  steelhead  (  ()  mvkiss), 
both  listed  as  endangered,  and  the 
middle  Clolumbia  River  population  of 
steelhead.  listed  as  thre<itened 

Under  NEPA.  reasonable  alternatives 
to  a  proposed  [irojecl  must  be  developed 
.iiid  considered  in  the  .Service's 
environmental  review   At  a  minimuni. 
the  alternatives  developed  must 
include;  (DA  No  Action  alternative, 
which  describes  (  urreiit  luanagenieiil 
and  resource  conditions  and  potential 
future  impacts  incurred  under  this 
s(  enario;  and  (2)  the  Proposed  Action, 
with  thorough  descriptions  of  its 
in.inagtUTient  ftMtures  and  .uiticipated 
resource  conservation  benefits  and 
potential  impacts  [-'or  the  present 
environmental  review,  tht?  No  Action 
altiTnative  will  reflect  the  baseline 
condiiions  in  Douglas  County  under 
current  agricultural  management 
practices.  Th»?  Proposed  action 
alternative  will  be  represented  l)\  the 
District's  Plan  and  its  associated 


management  measures.  Additional 
project  alternatives  may  be  developed 
based  upon  input  received  from  this  and 
future  sf:oping  notic:es  during 
development  of  the  EIS. 

('f)mments  and  suggestions  are  invited 
from  all  interested  parties  to  ensure  that 
the  full  range  of  issues  related  to  these 
proposed  actions  are  addressed  and  that 
all  significant  issues  are  identified  The 
Service  requests  that  comments  be  as 
specific  as  possible.  Ckimments  are 
spe<;ifically  requested  to  include 
information  regarding;  the  direct. 
indire<;t,  and  cumulative  impacts  that 
implementation  of  the  proposal  could 
have  on  endangered  and  threatened 
species  and  their  habitat!;  other  possible 
alternatives;  potential  adaptive 
management  and/or  monitoring 
provisions:  funding  issues;  baseline 
environmental  conditions  in  Douglas 
(;ounty:  other  plans  or  projects  that 
might  be  relevant  to  this  project;  and 
minimization  and  mitigation  efforts  In 
addition  to  considering  impacts  on 
listed  species  and  their  habitats,  the  EIS 
must  include  information  on  impacts 
resulting  from  the  alternatives  on  other 
components  of  the  human  environment. 
These  other  components  include  such 
things  as  air  quality,  water  quality  and 
quantity,  geology  and  soils,  cultural 
rHsourr:es,  other  fish  and  wildlife 
spet;ies.  social  resources,  and  economic 
resouri:es. 

The  environmental  review  for  this 
project  will  be  conducted  in  accordance 
with  the  requirements  of  NEPA  (42 
I !  S C.  4321  ft  icq  ].  Federal  regulations 
implementing  NEPA  (40  CFR  1500- 
1508).  other  appropriate  Federal  laws 
rind  if'gulations.  and  the  policies  and 
procedures  of  the  .Service  for 
compliance  with  those  regulations. 

D.il.-it:  Mav  22.  20(10 
(larnlyn  A.  Bohan. 

\t  ti!i\^  Hf^itiiuil  Dirri  lor  Hi-iiion  7   F/s/i  <;;i(/ 
Wilitlitr  SiTv/t »'.  PutiUmd  ()rff;<>n 
IfKDcH    UO-l  HH.J  Fil.'ii -,-2t>-0U   H4-i.iin! 
BILLING  CODE  4310-SS-M 


ACTION:  Notice  of  availability  of  Final 
Environmental  Impact  Statement. 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[CA-660-00-1 990-00:  CACA20139  and 
CACA22901] 

Transit  Mixed  Concrete  Company 
Proposed  Sand  and  Gravel  Mining 
Operation,  Soledad  Canyon,  Los 
Angeles  County,  CA 

AGENCY:  Bureau  of  Land  Management. 
Department  of  the  Interior,  Palm 
.Springs-South  Coast  Field  Office. 
California  Desert  District. 


SUMMARY:  In  compliance  with  the 
National  Environmental  Policy  Act 
(NEPA)  of  1969  and  40  CFR  1503.4. 
notice  is  hereby  given  that  the  Bureau 
of  Land  Management  (BLM)  has 
prepared  a  Final  Environmental  Impact 
Statement  (EIS)  for  the  Transit  Mixed 
Concrete  (TMC)  Company  Sand  and 
Gravel  Mining  Project  proposed  for 
construction  and  operation  off  of 
Soledad  Canyon  Road  and  State 
Highway  14.  in  an  unincorporated  area 
of  Los  Angeles  County.  California. 
Interested  citizens  are  invited  to 
review  the  Final  EIS.  Hard  copies  of  the 
Final  EIS  may  be  obtained  by 
telephoning  or  writing  the  contact 
persons  listed  below.  The  Technical 
Appendices  and  Volumes  1  through  6 
are  also  available  on  CD-ROM.  The  CD- 
ROM  is  in  Adobe  Acrobat  Reader 
format,  and  contains  a  free  download  of 
Acrobat  Reader  so  it  can  be  opened 
easily.  Public  reading  copies  are 
available  at  the  following  County  of  Los 
Angeles  public  libraries:  Canyon 
Country  Library  (18536  Soledad  Canyon 
Road,  Santa  Clarita):  Newhall  Library 
(22704  W.  Ninth  Street.  Santa  Clarita); 
and  the  Valencia  Library  (23743  W. 
Valencia  Boulevard.  Santa  Clarita). 
DATES:  BLM  will  be  rendering  a  decision 
on  the  proposed  Project  no  sooner  than 
luly  3.  2000 

FOR  AOOmONAL  INFORMATION  CONTACT: 
Ms.  Elena  Misquez.  BLM.  Palm  Springs- 
South  Coast  Field  Office  at  (760)  251- 
4810  To  obtain  copies  of  the  Final  EIS. 
contact  Ms  Linda  Brodv  of  Chambers 
Group  Inc   at  (949)  261-5414.  Fax 
requests  can  be  sent  to  the  attention  of 
Ms.  Linda  Brodv  at  (949)  261-8950. 
Please  specif\-  either  CD-ROM  or  the 
spe<:ific  volume(s)  desired  (see 
Supplemental  Information  below). 
Please  include  name,  complete  mailing 
address  (no  P.O.  Boxes),  and  phone 
number  on  all  requests. 
SUPPLEMENTARY  INFORMATION:  The 
Bureau  of  Land  Management  (BLM)  has 
prepared  a  Final  EIS  for  the  Transit 
Mixed  Concrete  (TMC;)  Company  .Sand 
and  Gravel  Mining  Project.  The  Project 
is  proposed  for  c:onstruction  and 
operation  in  an  unincorporated  area 
within  Los  Angeles  County,  north  of 
Soledad  Canyon  Road,  south  of  the 
Antelope  Valley  Freeway  (State 
Highway  14).  and  west  of  Agua  Dulce 
Canyon  TMC  proposes  to  mine  a  total 
of  83  million  tons  of  sand  and  gravel 
over  a  20-year  period.  The  Project  site 
is  located  on  "split-estate"  lands  where 
the  surface  is  privately  owned  and  the 
minerals  are  federally  owned  and 
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administered  by  the  BLM.  The  Draft  EIS 
was  released  for  public  review  on  May 
6.  1999.  and  the  Supplement  to  the  Draft 
EIS  (SDEIS)  v.'as  released  November  17. 
1999.  The  public  comment  period  for 
both  of  these  documents  closed  January 
10.2000. 

The  Final  EIS  incorporates  changes 
based  on  public  comments  received  on 
the  Draft  EIS,  SDEIS.  and  technical 
appendices,  including  final  conformity 
determination  for  air  quality.  The  Final 
EIS  also  includes  responses  to  written 
comments  received  during  the  public 
comment  period  for  the  DEIS  and 
SDEIS.  responses  to  the  BLM  public 
hearing  held  July  2,  1999,  and  responses 
to  comments  on  Los  Angeles  County's 
Draft  EIR  for  the  Project.  The  Final  EIS 
is  comprised  of  the  following  volumes; 

•  Final  EIS — Main  Text  Volume 
{incorporates  changes  to  DEIS  and 
SDEIS  text) 

•  Final  EIS — Technical  Appendices 
Volume  (incorporates  changes  to  DEIS 
Appendices) 

•  Volume  1 — Responses  to  Comments 
(Responses  to  all  wrritten  and  oral 
comments  received  on  the  DEIS,  SDEIS, 
and  DEIR) 

•  Volume  2— DEIS  and  SDEIS  Written 
Comment  Letters  (includes  federal, 
state,  and  local  agencies,  community 
groups,  associations,  consulting  firms, 
and  individual  letters) 

•  Volume  3 — BLM  Public  Hearing 
Transcript 

•  Volume  4 — DEIR  Written  Comment 
Letters  from  State  and  Local  Agencies, 
Community  Groups,  Associations,  and 
Consulting  Firms 

•  Volume  5 — DEIR  Written  Comment 
Letters  from  Individuals/Petitions/Form 
Letters 

•  Volume  6— County  DEIR  Public 
Hearing  Transcripts 

Dated:  May  23.  2000. 
Danella  George, 
Acting  Field  Manager. 

(FR  Doc.  00-13440  Filed  5-26-00;  8:45  am] 
BILUNQ  CODE  43ia-4(M> 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[WY-920-1 31 0-01 ;  WYW1 47467) 

Notice  of  Proposed  Reinstatement  of 
Termlnatsd;  OH  and  Gas  Lease 

Pursuant  to  the  provisions  of  30 
U.S.C.  188(d)  and  (e),  and  43  CFR 
3108.2-3(a)  and  (b)(1),  a  petition  for 
reinstatement  of  oil  and  gas  leeise 
WYW147467  for  lands  in  Sweetwater 
County,  Wyoming,  was  timely  filed  and 
was  accompanied  by  all  the  required 


rentals  accruing  from  the  date  of 
termination. 

The  lessee  has  agreed  to  the  amended 
lease  terms  for  rentals  and  royalties  at 
rates  of  SlO.OO  per  acre,  or  fraction 
thereof,  per  year  and  16-/i  percent, 
respectively. 

The  lessee  has  paid  the  required  $500 
administrative  fee  and  $125  of 
reimburse  the  Department  for  the  cost  of 
this  Federal  Register  notice.  The  lessee 
has  met  all  the  requirements  of 
reinstatement  of  the  lease  as  set  out  in 
Section  31(d)  and  (e)  of  the  Mineral 
Lands  Leasing  Act  of  1920  (30  U.S.C. 
188),  and  the  Bureau  of  Land 
Management  is  proposing  to  reinstate 
lease  WYW147467  effective  February  1, 
2000,  subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  cited 
above. 

Theresa  M.  Stevens, 

Acting  Chief,  Leasable  Minerals  Section. 
[FR  Doc.  00-13393  Filed  5-26-00:  8:45  am] 

BILUNG  CODE  4310-22-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[WY-920-1 310-01;  WYW1 47466] 

Notice  of  Proposed  Reinstatement  of 
Terminated  OH  and  Gas  Lease 

Pursuant  to  the  provisions  of  30 
U.S.C.  188(d)  and  (e),  and  43  CFR 
3108.2-3(a)  and  (h)(1).  a  petition  for 
reinstatement  of  oil  and  gas  lease 
WYW147466  for  lands  in  Sweetwater 
County,  Wyoming,  was  timely  filed  and 
was  accompanied  by  all  the  required 
rentals  accruing  from  the  date  of 
termination.  The  lessee  has  agreed  to 
the  amended  lease  terms  for  rentals  and 
royalties  at  rates  of  $10.00  per  acre,  or 
fraction  thereof,  per  year  and  16% 
percent,  respectively. 

The  lesee  nas  paid  the  required  $500 
administrative  fee  and  $125  to 
reimburse  the  Department  for  the  cost  of 
this  Federal  Register  notice.  The  lessee 
has  met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
Section  31  (d)  and  (e)  of  the  Mineral 
Lands  Leasing  Act  of  1920  (30  U.S.C. 
188),  and  the  Bureau  of  Land 
Management  is  proposing  to  reinstate 
lease  WYW147466  effective  February  1. 
2000,  subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  cited 
above. 

Theresa  M.  Stevens, 

Acting  Chief,  Leasable  Minerals  Section. 
(FR  Doc.  00-13397  Filed  5-26-00:  8:45  am] 
BILUNG  CODE  431&-22-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[AA21 0-00-1 61 0-01 -241 0] 

Public  Land  and  Resources;  Planning, 
Programming,  and  Budgeting 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notification  of  availability  of 

Draft  Land  Use  Planning  Manual  and 

Handbook. 

SUMMARY:  The  Federal  Land  Policy  and 
Management  Act  (FLPMA)  and  the 
regulations  at  43  CFR  part  1600  require 
the  Bureau  of  Land  Management  (BLM) 
to  prepare  Resource  Management  Plans 
(RJVIFs)  to  provide  management 
direction  for  the  public  lands.  The 
objective  of  land  use  planning  is  to 
ensure  that  BLM  lands  are  managed 
under  the  principles  of  multiple  use  and 
sustained  yield  (FLPMA.  sec.  102  (a) 
(7));  in  a  manner  that  will  protect  the 
quality  of  scientific,  scenic,  historical, 
ecological,  environmental,  air  and 
atmospheric,  water  resource,  and 
archaeological  values;  that,  where 
appropriate,  will  preserve  and  protect 
certain  public  lands  in  their  natural 
condition;  that  will  provide  food  and 
habitat  for  fish  and  wildlife  and 
domestic  animals;  and  that  will  provide 
for  outdoor  recreation  and  human 
occupancy  and  use  (FLPMA.  sec.  102  (a) 
(8));  and  in  a  manner  that  recognizes  the 
Nation's  need  for  domestic  sources  of 
minerals,  food,  timber,  and  fiber  from 
the  public  lands  (FLPM.^,  sec.  102  (a) 
(12)). 

The  BLM's  current  gmdance  for  the 
preparation  of  land  use  plans  is  a 
manual  that  was  prepared  in  the  1980s, 
shortly  after  the  BLM  published  its 
planning  regidations  in  1983.  The  BLM 
is  developing  new_guidance  and  is 
providing  the  public  an  opportunity  to 
review  the  proposed  guidance  and  to 
provide  input.  The  Planning  Manual 
and  Handbook,  when  finalized,  will 
provide  direction  in  implementing  the 
requirements  of  FLPMA  and  the  BLM 
planning  regulations. 
SUPPLEMENTARY  INFORMATION:  hi 
addition  to  serving  as  BLM's  primary 
tool  for  determining  resource  protection 
and  allocations  in  the  management  of 
the  public  lands,  RMPs  provide  the 
public  a  voice  in  BLM's  land  and 
resource  management  programs.  They 
establish  goals  and  objectives  for 
resource  management  (i.e..  desired 
future  outcomes,  based  on  standards 
and  guidelines  and,  new  regulaton,- 
requirements),  measures  needed  to 
achieve  them,  and  parameters  for  use. 
They  identify  lands  which  are  open  or 


34496 


Federal  Register/ Vol.  fi5.  No.    104 /Tuesday,  May  30.  2000 /Notices 


avrfilahlt'  for  i  t-rtain  iist-s,  including  anv 
applicable  rt'strutioiis,  and  lands  which 
are  closed    Land  use  plans  provide 
direction  for  the  maiiage'nent  of  lU.M 
administered  lands  in  accordance  w  ith 
the  legal  mandates  of  FLl'MA.  BLM 
regulations,  and  the  mission  anci  goals 
of  BLM's  .Strategic  Plan  under  the 
prinr:ipl(!s  of  multiple  use  and  sustained 
yield,  and  in  a  manner  that  will  protect 
the  qualilv  of  scitmlific  .  scenic  . 
historical,  ecological,  environmental,  air 
and  atmosphrtric.  water  resource  <ind 
arc:haeological  values. 

There  are  more  complex  demands 
being  made  of  the  public  lands  todav 
than  when  the  BLM  planning 
regulations  and  original  guidance  were 
issued  in  the  19H0s.  There  are  also  new 
circurnstani  es,  such  as  increasing 
population  growth  near  public  lands  in 
tht!  VV(!st.  and  new  data,  su(  h  as  new 
information  on  the  condition  and  trend 
of  vegetation,  soil,  and  water  resources 
that  must  be  considered  in  BLM's  land 
use  plans 

The  proposed  planning  guidance 
differs  from  existing  guidance  in  that  it 

1    Encourages  pl.inning  on  a  variet\  ol 
sc:aies,  including  both  traditional  KMPs 
at  tht'  local  levtd  and  larger  regional- 
level  plans,  and  combin.itions  of  these 
across  different  land  ownerships  ,ind 
jurisdictions. 

2.  Encourages  gre.iter  [)ul)li(. 
partic:ipation  throughout  the  planning 
process  and  fa(  ilitates  multi- 
jurisdictional  nlanning: 

1   ("larifies  tlie  relationshifi  between 
land  use  plans  ,ind  implementation 
plans; 

4  Provides  the  minimum  procedural 
re({uirements  for  completing  land  use 
plans  ,md  implement.ition  plans: 

5  Clarifies  the  rel.itionships  between 
land  usf  plan  and  NLl',\  reciuirements. 

H  .Addresses  new  re(|uiremerits  and 
approacihes  for  managing  [niblic  lainK 
or  resources;  and 

7    Addresses  the  (  (insider. it  ion  ol  new 
information  and  circumstaiu  es.  sm  h  as 
new  listings  of  threatem'(i  and 
endangered  spec  ies.  and  new 
reciuirements  and  sliincliirds  tor  the 
protection  ot  air  ,iiui  water  i|ualitv 

In  rec  ent  v;'ars.  the  Bl.\t  has  sought 
to  engage  and  also  p.irtic  i()ali'  with  ntluT 
hindowners  and  lurisdic  turns  in 
develo[)ing  land  ust-  pi, ins  whu  h 
address  management  ot  n.itur.il  resoun  r 
Vidues  <md  uses  on  a  WMtfished  m 
(Hcisystem  basis,  rather  th.in  on  a  stru  tl\ 
jiirisdu  tioiial  basis  '['he  new  pl.inning 
guidani f  eiii[)h.isi/.es  the  need  to  pi, in 
111  i:on)unction  with  loc  .il  c  ommuiiities 
.ind  st.ikeholdfTs.  and  in  p.irtiiersliip 
with  other  [ilanmng  jurisdic  tions   .\s 
the  existing  guid.iiu  ('  did  not  address 
the  BLM's  role  in  th>'se  t\  pes  of  miilti 


lunsdic.tional  plans,  there  is  a  nec^d  for 
the  poliv:v  guidance  provided  in  the 
planning  manual  and  handbook. 

rhe  new  guidanc:e  is  also  less  prcjcess 
oriented,  meaning  there  is  more 
flexibilitv  in  the  planning  process. 
,Sp(>(;ific:allv.  the  new  planning  guidance 
highlights  the  minimum  reciuirements 
for  planning,  rather  than  being 
presc;riptive.  It  builds  on  field 
experience  gained  in  implementing  the 
19H3  planning  regulations  (43  (T'R 
KiOO)  and  subsequent  manual  guidance. 

This  is  internal  guidance  and  no 
c:omment  period  is  required.  However, 
in  the  interest  of  improving  BLM's 
planning  process,  public:  c;omments  will 
tie  c:onsidered  in  development  of  the 
final  version  of  ihe  planning  guidance. 
A  public  record  and  summarv'  of  how 
comments  were  addressed  will  be 
available  at  the  BLM  Washington  Office 
for  review  upon  request.  The  final 
planning  manual  will  not  be  protestable 
or  appealable. 

DATES:  Commcuits  on  the  draft  land  use? 
planning  manual  and  handbook  will  be 
ac  cepted  until  lulv  10.  2000 
ADDRESSES:  (Copies  of  the  draft  land  use 
planning  manual  and  handbook  may  be 
obtained  frofn  the  Internet  at 
www  blm  gov;  from  the  BLM 
Washington  ()ffic;e  at  the  following 
address:  BLM.  Planning,  Assessment 
and  Clommunitv  .Support  (Iroup  (VV(>- 
2101.  1849  C:  Street.  NW.,  (LS-1050), 
Washington.  DC   2024(M1001;  or  from 
anv  BLM  State  ()ffic:e  or  field  office 

Comments  can  be  electronic:ally  sent 
to  www wo210@blm  gov  or  mailed  to 
the  Bureau  of  I^ind  Management  (WO- 
210).  .Xttention   Tt'd  Milesnick.  1H49C 
Street  NW  ,  (L.S-1030).  Washington.  IJC. 
20240-0001 

FOR  FURTHER  INFORMATION  CONTACT:  Ted 
Mili!snick  at  1202)  452-7727.  Ann 
Aldric  h  at  (202)  452-7722,  or  Paul 
Politzer  at  (202)  4.52-0349 

n.ii.'cl  M,i\  J I  jouu 

Mic  hael  Ntoltii  e. 

At  tiiig  Af'^i-'ttuit  Ihrri  tor.  Rini'wahir 

flrsiii/r.  rs  (iiitt  I'luiininii 

IlKDii.    III!    M  liii  Filed  5-2t.  (Ill  ,M4'i.iiiii 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Joshua  Tree  National  Park  Advisory 
Commission,  Notice  of  Meeting 

Notii  f  is  lierebv  gi\  en  in  ai  c ordanc  e 
with  the  Federal  ,\dvisorv  Committee 
.-\c  t  that  a  meeting  of  the  loshua  Tree 
National  Park  Advisory  (Commission 
((Commission)  will  be  held  from  10:00 


am  (PDT)  until  2:00  pm  on  Saturday, 
lune  17.  1999.  at  the  Helen  Gray  Center, 
on  Whitefeather  Drive  in  the  community 
of  Joshua  Tree.  California.  The 
Commission  will  hear  reports  on  the 
Climbing  Committee,  the  Wilderness 
Sustainability  Study.  Implementation  of 
the  Trails  Plan,  Line  Item  Construction 
for  the  WcKst  Entrance  Visitor  Center,  the 
L(!arning  Center  and  the  Desert  Institute. 

The  Commission  was  established  by 
Public  Law  103^33,  section  107  to 
advise  the  Secretary'  concerning  the 
development  and  implementation  of  a 
new  or  revised  comprehensive 
management  plan  Joshua  Tree  National 
Park 

Members  of  the  Commission  include; 

Mr.  Chuck  Bell.  Planner 

Ms.  C'yndie  Bransford,  Recreational 
(Climbing  Interest 

Ms.  Marie  Brashear,  Mining  Interest 
Mr.  Gary  Daigneault,  Property  Owner/ 
Business  Interest 

Hon.  Kathy  Davis,  County  of  San 
Bernardino 

Mr.  John  Freter.  Property  Owner  Interest 

Mr.  Brian  Huse.  (Conservation 

Mr.  lulian  Mclntyre.  Consei^'ation 

Mr.  Roger  Melanson.  Equestrian  Interest 

Mr.  Ramon  Mendoza.  Native  American 

Interest 
Ms.  Leslie  Mouriquand,  Planner 
Mr  Ric:hard  Russell.  All  Wheel  Drive 

Vehicle  Interest 
Ms  Lynne  Shmakoff.  Property  Owner 

Interest 
Hem.  Roy  Wilson.  (County  of  Riverside 
Mr.  Ciilbert  Zimmerman.  Tourism 

Included  cm  the  agenda  for  this  public 
meeting  will  be; 

Disc:ussion  of  the  Bac:kc:ountr\'  and 
Wilderness  Management  Plan. 

•  Primitive  Auto  (Camping  (i.e  studv. 
Environmental  Assessment,  funding), 

•  Artificial  Water  .Sources  (i.e.  study. 
Environmental  Assessment,  funding). 

The  meeting  is  open  to  the  public:  and 
w  ill  be  recorded  for  documentation  and 
fransc:ribed  for  dissemination.  Minutes 
of  the  meeting  will  be  available  to  the 
public:  after  approval  of  the  full 
Advisory  Commission.  For  c:opies. 
please  contact  Superintendent,  [oshua 
Tree  National  Park.  74485  National  Park 
Drive.  Twentvnirn^  Palms.  fCalifornia 
92277  at  (7(>0)3fi7-5502. 

n.tlfci    M,i\    1 1.  .ilMH). 
Krnest  Quinlana. 

SninTiiitrndi'iit 

iKK  Dili     ()(l-l.i  177  Hied  .i-2f>-(K).  H:4.5  .ini| 

BILUNO  COOC  4310-ro-P 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
MAY  20,  2000.  Pursuant  to  section 
60.13  of  36  CFR  Part  60  written 
comments  concerning  the  significance 
of  these  properties  under  the  National 
Register  criteria  for  evaluation  may  be 
forwarded  to  the  National  Register, 
National  Park  Service.  1849  C  St.  NW, 
NC400.  Washington,  DC  20240.  Written 
comments  should  be  submitted  by  June 
14,  2000, 

Carol  D.  ShuU. 

Keeper  of  the  National  Register. 

Alaska 

Valdez-Cordova  Borough-Census  Area 
Bremner  Historic  Mining  District, 

(Mineral  Development  in  Wrangell-St, 

Elias  National  Park  and  Preserve, 

Alaska  MPS) 
Wrangell-St.  Elias  Park  and  Preserve, 

Chitina.  00000659 

Florida 

Highlands  County 

Kenilworth  Lodge.  836  South  Lakeview 

Dr.,  Sebring.  00000661 
Polk  County 
Winter  Haven  Heights  Historic 

Residential  District,  (Winter  Haven. 

Florida  MPS) 
Roughly  Lake  Martha,  2nd  St.  NE.  5th 

St.  NE.  and  Avenue  A  NE.  Winter 

Haven, 00000660 

Hawaii 

Maui  County 

Baldwin,  Henry  Perrine,  High  School, 

(Maui  Public  Schools  MPS) 
Kaahumanu  Ave.,  Kahuli.  00000667 
Kanae  School,  (Maui  Public  Schools 

MPS) 
'Hana  Highway,  Keanae,  00000665 
Kaupo  School,  (Maui  Public  Schools 

MPS) 
Government  Rd.,  Kaupo,  00000662 
Paia  School,  (Maui  Public  Schools  MPS) 
Paia  vicinity.  Paia.  00000664 
Puunene  School.  (Maui  Public  Schools 

MPS) 
Puunene  Ave.,  Puunene,  00000663 
Wailuku  School.  (Maui  Public  Schools 

MPS)  High  St.. 
Wailuku.  00000666 

Illinois 

Champaign  County 

Elm  Street  Court,  i-8  Elm  Street  Court, 
Urbana,  00000681 


Ricker,  Nathan  C,  House.  612  W.  Green 
St.,  Urbana,  00000682 

Indiana 

Johnson  County 

Hopewell  Presbyterian  Church.  548  W 

100  N.  Franklin.  00000680 
La  Porte  County 
Michigan  City  Post  Office.  126  E.  5th 

St.,  Michigan  City,  00000675 
Lawrence  County 
Madden  School,  620  H  St.,  Bedford, 

00000673 
Marion  County 
Oldfields,  1200  W.  38th  St., 

Indianapolis,  00000676 
Marshall  County 
Forest  Place  Historic  District,  Forest 

Place,  bet.  College  Ave.  and  Lake 

Shore  Dr.,  Culver.  00000671 
Porter  County 
Porter  Town  Hall.  303  Franklin  St.. 

Porter,  00000678 
Posey  County 
New  Harmony  Historic  District,  Roughly 

bounded  by  Third  St.,  Steammill  St., ' 

Main  St,,  inc.  Maple  Hill  Cem.,  Arthur 

St.,  Atheneum  prop,  and  North  St., 

New  Harmony,  00000669 
St.  Joseph  County 
Leeper  Park,  Roughly  bounded  by  St. 

Joseph  R,  Park  Ln.',  and  Bartlett  St., 

South  Bend,  00000679 
St.  Joseph  County  Infirmar>',  3016 

Portage  Ave..  South  Bend.  00000670 
Vigo  County 
Terre  Haute  Fire  Station  No.  8.  1831 

Wabash  Ave.,  Terre  Haute,  00000668 
Vigo  County  Home  for  Dependent 

Children.  7140  Wabash  Ave.,  Terre 

Haute,  00000674 
Wayne  County 
King — Dennis  Farm.  2939  King  Rd.. 

Centerville.  00000677 
White  County 
Monon  Commercial  Historic  District, 

Roughly  Market  St,,  bet.  3rd  St.  and 

5th  St..  and  4th  St.  bet.  Arch  St.  and 

Railroad  St..  Monon.  00000672 

Louisiana 

Caddo  Parish 

Shreveport  Fire  Station  #8.  3406  Velva 

St..  Shreveport.  00000683 
Rapides  Parish 
Schnack.  C.A..  Jewelry  Co.  Store.  924 

Third  St..  Alexandria.  00000684 

Massachusetts 

Barnstable  County 

Stony  Brook — Factory  Village  Historic 

District,  Stony  Brook  Rd.:  Setucket 

Rd.,  Run  HillRd.,  Brewster,  00000688 
Middlesex  County 
Hubbard — French  District,  324  and  342 

Sudbury  Rd..  Concord,  00000686 
Norfolk  County 
Fisher  School — High  Street  Historic 

District,  748-850;  751-823  High  St., 

Westwood,  00000687 


Plymouth  County 

Middleborough  Center  Historic  District. 

Roughly  bounded  by  Conraill  RR. 

Frank.  Pierce,  School.  North  Sts., 

Nemasket  R..  and  East  Grove  St., 

Middleborough.  00000685 

Minnesota 

Ramsey  County 

Brooks,  Edward,  Sr.  and  Markell.  House. 

176  N.  Mississippi  River  Blvd..  St. 

Paul,  00000689 

Missouri 

Buchanan  County 

Cathedral  Hill  Historic  District.  North 

9th  St.,  Powell  St,  and  North  13th  St.. 

St.  Joseph,  00000691 
Cass  County 
Stumbaugh'Post  No.  180  GAR  Hall, 

Missouri  Hwy  T.  Austin.  00000694 
Cole  County 
Parker,  Lester  S,  and  Missouri  "Zue" 

Gordon,  House,  624  E.  Capitol  Ave.. 

Jefferson  City,  00000690 

New  Jersey 

Camden  County 

Kay— Evans  Farm,  100  Borton  Mill  Rd., 
Cherry-  Hill  Township.  00000693 

North  Carolina 

Carteret  County 

Cape  Lookout  Village  Historic  District. 
Cape  Lookout  from  Lighthouse  to 
Coast  Guard  St.;  bounded  by  ocean 
and  a  concrete  road,  and  concrete 
road  across  Bight.  Harkers  Island. 
00000692 

South  Carolina 

Marion  County 

Mt.  Olive  Baptist  Church.  301  Church 
St..Mullins,  00000695 

Texas 

Travis  County 

Schemedes,  Kurt  and  Meta,  House,  804 
Baylor  St.,  Austin,  00000696 

Washington 

Whatcom  County 

Si'ke  village  with  historic  area  called 

Tsi'lich.  Address  Restricted.  Blaine. 

00000697 

West  Virginia 

Hardy  County 

Funkhouse,  Henn,',  Farm,  Funhouse  Rd., 

NW  of  jet,  with  Grover  Smith  Rd., 

Baker,  00000698 

Wisconsin 

Clark  County 

Neillsville  Downtown  Historic  District. 

500  Block  Hewett  St.  and  118  W. 

Sixth  St..  Neillsville.  00000701 
Dane  County 
South  Main  Street  Historic  District.  S. 

Main  St..  jet.  with  Jefferson  and 
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|ane.sville  .Sts.,  Vllla^e  iif  Onigon. 

00000699 
VVaukwsha  Cowiitv 
Needharn.  Enoch  t;ar<lnnr  and  Marv 

r.droline  Koch.  House.  1271J  W 

(Jrnenfifld  .\\r  ,  Nfw  Hfrlin. 

()00007()() 

A  rtHjiiosI  for  Hrnioviil  has  \n-t'U  made 
for  tht'  following  ri'sourcos: 

Kansas 

Kiowa  {".oiintv 

Bolvidfn'  Medii  iiif  Kivcr  Hriii^o. 

(Masonarv  .-Krch  Brid^t's  of  Kansas 

TK)  0  25  ini    N  of  Hflvidfrc,  Btilviderc 

vicinity.  HSOOUIH 
Wvaiidotti'  (^oiintv 
Huron  HiuldiuK.  9(),S  N   7th  St..  Kansa.s 

Citv,  8400124.1 

IK  I) ()-  1  I  irt,  lilfd  '.-  J».  (Ml.  H  4'.  ami 

BILLING  COOe  «310-7O-P 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Application 

Pursuant  to  *>  l.lOl  .t.{(a)  of  Till. ■  2\  of 
the  Codf  of  Federal  Kek;ulations  (CKK). 
this  IS  notice  that  on  .Xpril  JI.  2()()(). 
American  Kadiolaheled  lihenncal,  hic  . 
1  lt>24  Bovvling  (Ireen  [)rive.  St.  Louis, 
Missouri  f>.n4»i.  made  apph<  ation  hv 
letter  to  tfie  IJrug  Enforcement 
Administration  (l)EA)  for  registration  as 
a  l)ulk  manufacturer  of  ^amma 
hvdroxvbutvric  acid  (2010).  a  ba.sic  cla.ss 
of  (  ontrolled  suhstaru  t-  listed  in 
Schedule  1 

The  firm  pl.ms  to  hulk  manufacture 
sm.ill  quantities  of  the  listed  c  ontrolled 
suhstaiK  e  as  radiolabeled  i  ompouiid 

.•\nv  other  su(  fi  appluant  and  am 
persim  who  is  prsentlv  registered  with 
[)EA  to  manufacture  suidi  suhstanc  e 
mav  file  (  omments  or  ol)|e(  tions  to  the 
issiiaiK  e  of  the  [)ro[)ose(i  registration 

.-\nv  sucfi  ( omments  or  oh|eclions 
mav  he  -iddressed.  in  ((Uintufjlic.ite.  to 
the  Deputv  Assistant  .Xdmmistrator 
( )ffi(  e  of  Diversion  (Control.  Dru^; 
Enforcement  .Xdminislration,  United 
States  Department  of  lustice, 
VVashinKton.  DC  20f).)7,  Attentiim   DKA 
Ffuieral  Register  Representative  ((.(IR), 
and  must  he  filed  no  later  th.iii  |ul\  .tl. 
2000 

D.llril    M.i\    I'l.  JOOO 

|nhn  M.  KinK, 

i>rpiit\  .•\\si''titiit  Ailministnitor.  Office  oi 
l)nrr\ii>r  l,nntnil.  Druii  Ijitnn  fiiirnt 
A(lmii\i\tnilittn 

IFK  Doi     111)    1  14  !>l  1  lied  .i-^iU  UU.  U  4  J  ain| 

BILLING  COOe   441(M>»-«I 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Registration 

Bv  Notice  dated  February  U).  2000. 
and  published  in  the  Federal  Register 

on  F<!f)ruar\'  17.  2000,  (65  FR  8206). 
Ansys  Diagnostics,  Ini  ,  25200 
(iommercentre  Drive,  Lake  Forest, 
California  92B.10.  made  application  by 
renewal  to  the  Drug  Enfori:ement 
Administration  (DEA)  to  be  registered  as 
a  bulk  manufacturer  of  the  basic  rdasses 
of  controlled  substances  listed  below: 


Drug 


Schedule 


Phencyclidine  (7471) 
1    Pipend-ino-cyclo  hex-ane- 
cartio-nitnle  (PCC)  (8603) 
Ben/oylecgonine  (9180)   


The  firm  plans  to  manufacture  the 
listed  (  ontrt-iUed  suf)stances  to  produce 
standards  and  c:ontrols  for  in-vitro 
diagnostK  drug  testing  systems. 

DEA  has  considered  the  factors  in 
Title  21,  I'nited  States  Code,  Section 
H23(a)  and  deternuned  that  the 
registration  of  Ansvs  Diagnostics.  Inc.  to 
manufacture  the  listed  controlled 
substances  is  consistent  with  the  public 
interest  at  this  time.  DEA  has 
investigated  Ansvs  Diagnostic. s.  Inc.  on 
a  regular  b.isis  to  ensure  that  the 
(  omp.inv's  continued  registration  is 
((insistent  with  the  public  interest. 
These  investigations  have  included 
inspection  and  testing  of  the  company's 
[ihvsical  security  systems,  audits  of  the 
(  ompanv's  records,  verification  of  the 
(  (impanv's  i  (irnplianc c  with  state  anci 
local  laws,  and  a  review  of  the 
(  ompain  s  background  and  history 
Thertdore,  [lursuant  to  21  I'  S  (!   82.? 
and  2H(T-"R  0  100  and  0.104.  the  Deputv 
.•\ssistant  .Xdministrator,  C)ffice  of 
Diversion  (iontrol,  hereby  order  that  the 
a[)pli(  ation  submitted  bv  the  above  firm 
for  registration  .is  a  bulk  manufac  turer 
of  the  basic  classi's  of  (  (introlled 
substances  listed  above  is  granted. 

D.ii.'d  M,i\  i>i  .jooo 
|ohn  H.  King, 

!>vjnit\,  AssisUu\t  \diui!ti\tnitin  ( >ltii  r  nl 

/J/KTSMM  (.nnfro/,  Drufi  Hniiirt  i-ftn-nt 

Ailnuiii'-tnition 

IKK  D.M    (10-1  14  17  Kil.-.l  5-^6-00;  8:45  ami 

BILLING  COOE  4410-OS-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Sutistances;  Notice  of  Application 

Pursuant  to  ^  1301.33(a)  of  Title  21  of 
the  C;ode  of  Federal  Regulations  (CFR). 
this  is  notice  that  on  February'  29.  2000. 
Chemic  Ixiboratories.  Inc..  480  Neponset 
Street.  Building  7C.,  Canton. 
Massachusetts  02021.  made  application 
to  the  Drug  Enforcement  Administration 
(DEA)  for  registration  as  a  bulk 
manufar:turer  of  cocaine  (9041),  a  basic 
class  of  controlled  substance  listed  in 
•Schedule  II 

The  firm  plans  to  bulk  manufacture 
small  quantities  of  cocaine  derivative 
for  a  customer. 

Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substance 
may  file  comments  or  objections  to  the 
issuance  of  the  proposed  registration. 

Any  such  comments  or  objections 
mav  be  addressed,  in  quintuplicate.  to 
the  Deputy  Assistant  Administrator. 
Office  of  Diversion  Control.  Drug 
Enforcement  Administration.  United 
States  Department  of  lustice. 
Washington,  D.C  20537,  Attention:  DEA 
Federal  Register  Representative  (CCR), 
and  must  be  filed  no  later  than  luly  31. 
2000  '. 

DhIimI    \U\    1')    2(100 
|ohn  H,  king, 

lh'pnt\  Assistant  Ariininistnitur.  Offit  r  iif 

DntTsion  Control.  Pni^  hntorrfnu^nt 

Administration 

IFK  I)i»     (Ml-  1  t4tH  Iilcil  i-2f>-flO.  H  4,')  .iinl 

BILLING  COOE  4410-0»-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Registration 

By  Notice  dated  February  10,  2000. 
and  published  in  the  Federal  Register 
on  February  17.  2000,  (65  FR  8207). 
Noramc:o  of  Delaware,  Inc..  Division  of 
McNeilab.  Inc..  which  has  changed  its 
name  to  Noramco  of  Delaware,  Inc., 
Division  of  Ortho-McNeil,  Inc.,  500  Old 
Swedes  Landing  Road.  Wilmington, 
Delaware  19801.  made  application  by 
renewal  to  the  Drug  Enforcement 
Administration  (DEA)  to  be  registered  as 
a  bulk  manufacturer  of  the  basic  classes 
of  controlled  substances  listed  below: 


Drug 


Schedule 


Codeine  (9050) 
Oxycodone  (9143) 
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Drug  Schedule         The  firm  plans  to  manufacture  whether  the  information  will  have 

• methadone  and  methadone-intermediate  practical  utility: 

Hydrocodone  (9193) j  II  for  production  of  LAAM.  (2)  Evaluate 'the  accuracy  of  the 

Morphone  (9^)  II  DEA  has  considered  the  factors  in  agencies  estimate  of  the  burden  of  the 

Thebaine  (9333)  II  -pitle  21 ,  United  States  Code.  Section  proposal  collection  of  information. 

823(a)  and  determined  that  the  including  the  validity  of  the 

The  firm  plans  to  manufacture  the  registration  of  Orpharm.  Inc.  to  methodology  and  assumptions  used: 

listed  controlled  substances  for  manufacture  the  listed  controlled  (3)  Enhance  the  quality,  utility,  and 

distribution  to  its  customers  as  bulk  substances  is  consistent  with  the  public  clarity  of  the  information  to  be 

product.  interest  at  this  time.  DEA  has  collected:  and 

DEA  has  considered  the  factors  in  investigated  Orpharm,  Inc.  on  a  regular  (4)  Minimize  the  burden  of  the 

Title  21,  United  States  Code  Section  basis  to  ensure  that  the  company's  collection  of  information  on  those  who 

823(a)  and  determined  that  the  continued  registration  is  consistent  with  are  to  respond,  including  through  the 

registration  of  Noramco  of  Delaware,  *^  public  interest.  These  investigations  use  of  appropriate  automated. 

Inc.  to  manufacture  the  listed  controlled     ^^^^  included  inspection  and  testing  of  electronic,  mechanical,  or  technological 

substances  is  consistent  with  the  public      ^^  company's  physical  security  collection  techniques  of  other  forms  of 

interest  at  this  time.  DEA  has  systems,  audits  of  the  company's  information  technology,  e.g..  permitting 

investigated  Noramco  of  Delaware  Inc        records,  verification  of  the  company's  electronic  submission  of  responses, 
on  a  regular  basis  to  ensure  that  the      '        compliance  with  state  and  local  laws.  Coinments  and/or  suggestions 

company's  continued  registsration  is  ^nd  a  review  of  the  company's  regarding  the  item(s)  contained  in  this 

consistent  with  the  public  interest.  background  and  history.  Therefore.  notice,  especially  regarding  the 

These  investigations  have  included  pursuant  to  21  U.S.C.  §  823  and  28  CFR  estimated  public  burden  and  associated 

inspection  and  testing  of  the  company's      ^^^O  and  0.104,  the  Deputy  Assistant  response  time  should  be  directed  to 

physical  security  systems,  audits  of  the       Administrator.  Office  of  Diversion  Gregory  E,  Scarbro  (phone  number  and 

company's  records',  verification  of  the         Control,  hereby  orders  that  the  address  hsted  below).  Additional 

company's  compliance  with  state  and         application  submitted  by  the  above  firm  information  as  well  as  copies  of  the 

local  laws  and  a  review  of  the  ^°^  registration  as  a  bulk  manufacturer  proposed  information  collection 

company's  background  and  history.  ^^  ^^  ^^sic  classes  of  controlled  instrument  with  instructions  are 

Therefore,  pursuant  to  21  U.S.C.  823  substances  listed  above  is  granted.  available  by  contacting  Gregory  E. 

and  28  CFR  0.100  and  0.104,  the  Deputy         Dated:  Mav  19.  2000.  fufn  '^ni  rnS      ^.^^^Pj""^  304-625- 

Assistant  Administrator,  Office  of  "       lohn  H.  King.  HnuV  .   SnnrT^H^        S^^l^ 

Diversion  Control,  hereby  orders  that  Deputv  Assistant  Administrator.  Office  of  Ssbure  \V?  2630^6  ' 

the  application  submitted  by  the  above  Diversion  Control.  Drug  Enforcement  ^' 

firm  for  registration  as  a  bulk  Administration.  Overview  of  This  Information 

manufacturer  of  the  basic  classes  of  [FR  Doc.  00-13436  Filed  5-26-00;  8:45  am]  Collection 

controlled  substances  listed  above  is  bilung  code  44icm)9-m  (i )  Type  of  information  collection: 

^'^^"  ^  ■  — — —  Extension  of  Currently  Approved 

Dated:  Mav  19,  2000.    .  Collection. 

John  H.  King,  DEPARTMENT  OF  JUSTICE  (2)  The  title  of  the  form/collection: 

Deput\-  Assistant  Administrator.  Office  of  Federal  Ruremi  of  inwMtlnatinn  Return  A— Monthly  Return  of  Offenses 

Diversion  Control.  Drug  Enforcement  feoerai  BUreau  OT  investigation  j^j^^^^^  ^^  ^^  p^jj^^  ^^  Supplement  to 

■Administration.  Agency  Information  Collection  Return  A— Monthly  Offenses  Known  to 
IFR  Doc.  00-1.3435  Filed  5-26-00: 8:45  ami  Activities:  Current  Collection:  ^^fo^'^^u'"''-  r  u       r 
BILUNG  CODE  4410-09-M  Commeots  Requested                                    ^V         ^^^^^^'          number,  if  any. 
and  applicable  component  of  the 

action:  Notice  of  information  collection  Department  Sponsoring  the  collection. 

DEPARTMENT  OF  JUSTICE  under  review:  extension  of  a  currently  ^ o™:  1-720A:  1-706.  Federal  Bureau  of 

approved  collection:  Return  A—  Investigation,  Department  of  Justice. 
Drug  Enforcement  Administration  Monthly  Return  of  Offenses  Known  to  ^'*'  Affected  punlic  who  will  be  asked 
u««.rf«.»..r-r  «♦  r-««»,«ii-^  tiie  Police  and  Supplement  to  Return  of  required  to  respond,  as  well  as  brief 
Manufacturer  of  Controlled  A— Monthly  Offenses  Known  to  the  abstract.  Primary:  Local  and  State  Law- 
Substances;  Notice  of  Registration  p^jj^^  Enforcement  Agencies.  This  collection 

.  — is  needed  to  collect  data  regarding 

By  Notice  dated  February  10,  2000,  The  proposed  information  collection  criminal  offenses  and  their  respective 

and  published  in  the  Federal  Register  is  published  to  obtain  comments  from  clearances  throughout  the  United  States, 

on  February  17,  2000,  (65  FR  8207).  the  public  and  affected  agencies.  Data  is  tabulated  and  published  in  the 

Orpharm,  Inc.,  4815  Dacoma,  Houston,  Comments  are  encouraged  and  will  be  annual  Crime  in  the  United  States.  The 

Texas  77092,  made  application  by  accepted  until  July  31  2000.  "  FBI  UCR  Program  is  currently  reviewing 

renewal  to  the  Drug  Enforcement  Request  written' comments  and  its  race  and  ethnicity  data  collection  in 

Administration  (DEA)  to  be  registered  as  suggestions  from  the  public  and  affected  compliance  with  the  Office  of 

a  bulk  manufacturer  of  the  basic  classes  agencies  concerning  the  proposed  Management  and  Budget's  Revisions  for 

of  controlled  substances  listed  below:  collection  of  information.  Comments  the  Standards  for  the  Classification  of 

■ should  address  one  or  more  of  the  Federal  Data  on  Race  and  Ethnicity. 

'^'^9 Schedule  following  four  points:  (5)  An  estimate  of  the  total  number  of 

Methadone  (9250)                           II                     ^^^  Evaluate  whether  the  proposed  respondents  and  the  amount  of  time 
Methadone-intermediate  (9254)         II  collection  of  information  is  necessarv-  estimated  for  an  average  respondent  to 
levo-alphacetymethadol  (9648)          II  ^°^  ^^^  proper  performance  of  the  respond:  17,667  agencies  with  212.004 
functions  of  the  agency,  including  responses  (including  zero  reports);  and 
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with  an  dvcragc  of  tO  iimiutcs  a  iiumth 
(It'Vi)t(Hl  til  ( iimpilatKiii  iif  (l.it.i  for  this 
mfiirmatinn  i:i)llt><:tuin 

(fi)  An  estiinatf  of  the  total  piiblu 
hiirdtMi  lin  hours)  associated  with  both 
((illcctioiis    74.^1)1  hours  aiiiiu.ilU 

If  atlditional  information  is  rtuinirt-d 
(  ontact;  Mr.  Robert  H   HriKKS.  C;loaran( >■ 
Officer.  I  'niteil  States  Department  of 
justice,  Uiform.ition  Management  .iiul 
.Security  .Staff.  Instice  Manay^ement 
Division.  Suite  H.SO.  Washington  (ienter. 
1001  G  Street.  NVV.  Washington,  DC 
20.530 

l),ir.Ml   Mhs  j  I  Jiioi) 
Robert  B.  HriKKs. 

DvpartiufUt  CIriirtnii  r  (  >tli(  rr   !  'ititril  S/^iNs 
Di'pnrtmrnl  nt  Ju:tn  >• 

|KKI)m(  do  1  )  !HI  hlrii  '.  Jt.  (1(1  H^^l,l^|i 
BILLING  CODE  4410-02  M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  00-056] 

Notice  of  Agency  Report  Forms  Under 
OMB  Review 

AGENCY:  National  Aeronautics  and 
Space  Administration  (NASA) 
SUMMARY:  Th(!  National  AeronautK.s  and 
Space  Administration,  as  part  of  its 
continuing  effort  to  redu(  e  paperwork 
and  respondt^nt  burden,  invites  the 
general  public  and  other  Federal 
agencies  to  take  this  opportunitv  to 
( ominent  on  proposed  <uui/or 
continuing  information  collet  tions,  as 
retjuired  hv  the  F'aperwork  Reduction 
Ai;t  of  141)5  (l'ubli(   Law  104-1.1,  44 
i;  S.C,  ,<5()b((  )(2)(A)),  The  reports  will 
be  used  to  evaluate  the  use  ot 
uncompensated  overtime  in  liuis  and 
proposals  submitted  to  N.-\.S.\  for  the 
award  (vf  contracts  for  ttu  hnical  and 
professional  servu cs  in  support  ot 
NA.SA's  mission  and  in  response  ti) 
(  ontractual  re(iuirements   The 
r(!(iuirement  is  st.ited  in  4H  (  T'K 
lH:n  205-»)7().  IHil  J(),')-(.71.  and 
IHfil  2.11-71 

DATES:  All  (.ominenls  sliould  be 
submitted  on  or  before  iiilv  it).  2000 
ADDRESSES:  All  (  (imments  should  be 
addressed  to  Mr   Ru  h.ird  K.dl,  (Nide  UK, 
N.ition.il  .Veron.iutu  s  and  Spa(  e 
.Vdministration,  Washington.  DC  20541)- 
0001 

FOR  FURTHER  INFORMATION  CONTACT:  Ms 
( larmela  Simoiison.  NA.S.\  Reports 
Officer,  (202)  ,158-122  1 

Titlr   I  'iK  ompensated  (  )\  eitime 

OMB  Number   2700  OOHO 

Tvpr  "t  rf\if'\,v  lAteiisKni 

\rf(l  (jiui  f  'srs    I   iK  ompens.iti'd 
overtime  intnrm.itiiiii  is  used  to 


determine  (i)  whether  a  contractor  will 

be  able  to  hire  and  retain  (qualified 

individuals,  (ii)  whether 

uni  ompensated  overtime  hours  will  be 

pro[)erl\  ,ic( ounted.  and  (in)  the 

validitv  of  the  propusetf  uik ompensated 

hours 

Affct  tftl  Public  Business  or  other  for- 
[irofit 

\umbft(il  Ht'sponiifnt>.  h57. 

Hfspoiisrs  /Vr  nespontirnt   1. 

Annual  Hrsponscs  H50 

Hours  PtT  Rf'qufst  ;i'  4 

Annual  Burden  Hours  2 1 1 .3, 

Frffjueni  V  ot  Report:  Annually. 

David  B.  Nelson. 

l'irpiii\  i.hi'-t  inttinniiti.m  Officer,  Office  of 
ihi'  Aiinimistnittn 

FK  l)(i.    (K)-M15J  KiJHil  5-Jt>^)().  H  4.5  <itn| 
BILLING  COOe  751(M)1-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  00-057] 

Notice  of  Agency  Report  Forms  Under 
OMB  Review 

AGENCY:  National  .Xeronautics  and 

Space  Administration  (NASA). 
SUMMARY:  The  National  Aeronautics  and 
Space  Administration,  as  part  of  its 
( ontinuing  effort  to  redute  paperwork 
and  respondent  burden,  invites  the 
general  public  and  other  Federal 
agencies  to  take  this  opportunity  to 
(  iimment  on  pro[)osed  and/or 
continuing  information  collections,  as 
retjuired  bv  the  Paperwork  Reduction 
Act  of  14«5  (Public  Law  104-13.  44 
I'SC   350fi(c)(2)(A))   The  reports  will 
be  utilized  bv  the  Office  of  Small  and 
Disadvantaged  Business  I'tilizatujn  as  a 
method  for  determining  if 
developmental  assistance  provided  to 
sm.ill  disadvantaged  businesses  by 
prime  I ontractor's  performance  meets 
the  standards  established  in  NA.SA 
polu  \    The  .'\gencys  ability  to  manage 
the  program  effectively  would  be  greatly 
diminished  without  re(  eiving  the 
descrified  reports,  which  are  part  of  the 
ongoing  performance  fee  evaluation 
pi  I  K  ess 

DATES:  .Ml  (  ommeiits  should  be 
submitted  on  or  before  |iilv  10.  2000 
ADDRESSES:  .Mi  (  omments  should  be 
addressed  tn  Mr   Richard  Kail.  Code  HK. 
National  .Aeronautu  s  and  Sp.u  e 
.\dniinistration,  Washington.  D(i  2t)54fi- 
0001 

FOR  FURTHER  INFORMATION  CONTACT:  Ms 
(  ^irinela  .Simousou.  N.\.S.\  Reports 
Otfi(  er.  1202)   15H-122.1 

Titlr   Small  Business  ,ind  Sm.ill 
Dis.idv  aiit.ik;ed  Business  ( !om  erns 


OMB  S'umber  2700-O07H. 

Tvpe  of  review  Extension. 

S'eed  and  I  'ses  Reports  are  required 
to  monitor  Mentor-Protege  performance 
and  progress  a( cording  to  the  Mentor- 
r'roti?ge  Agreement   Reports  are  internal 
control  to  determine  if  Agency 
objectives  are  met. 

Affected  Public  Business  or  other  for- 
profit 

S'umber  of  Respondents  48. 

Responses  Per  Respondent:  2. 

Annual  Responses:  96. 

Hours  Per  Request:  1 '  j. 

Annual  Burden  Hours   140. 

Frequency  of  Report:  Semi-annually- 

David  B.  Nelson. 

Depiilv  chirl  Inturmation  Oijicer,  Office  of 
the  Administrator 

[FR  no(    OO-n.Tn.l  Filed  5-26-00;  8:45  ami 
BILLING  C00€  7510-01-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  00-058] 

Notice  of  Agency  Report  Forms  Under 
OMB  Review 

AGENCY:  National  Aeronautics  and 
Space  Administration  (NASA). 
SUMMARY:  The  National  Aeronautics  and 
Space  Administration,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  invites  the 
general  public  and  other  Federal 
agencies  to  take  this  opportunity  to 
comment  on  proposed  and/or 
continuing  information  collections,  as 
required  by  the  Paperwork  Reduction 
Ac:t  of  1995  (Public  Law  104-13;  44 
rS.C  3506(c)(2)(A)).  The  information  is 
used  by  NASA  attorneys  and  technology 
transfer  specialists  to  determine  if  a 
licensee  is  achieving  and  maintaining 
practical  application  of  the  licensed 
inventions  as  required  by  its  license 
agreement. 

DATES:  Written  comments  and 
rec(jmmendati(jns  on  the  proposal  for 
the  collection  of  information  should  be 
received  on  or  before  luly  31.  2000. 
ADDRESSES:  All  comments  should  be 
addressed  to  Mr  Harry  Lupuloff.  Office 
of  the  CJeneral  Counsel.  Code  GP. 
National  Aeronautics  and  Space 
.^dministratKin.  Washington.  DC  20546— 
0001   All  comments  will  become  a 
matter  of  publi(  record  and  will  be 
summarized  in  NASA's  request  for  (3MB 
approval 

FOR  FURTHER  INFORMATION  CONTACT:  Ms 
(^armela  .Simonson,  Office  of  the  Chief 
Information  Officer,  (202)  358-1223. 

Reports   .N(me 

Title  Patent  Lu.ense  Report. 
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OMB  S'umber:  2700-0010. 

Type  of  review:  Extension. 

Need  and  Uses:  Information  is  used  to 
determine  if  a  licensee  is  achieving  and 
maintaining  practical  application  of  the 
licensed  inventions  as  required  by  its 
license  agreement. 

Affected  Public:  Individuals  or 
households,  business  or  other  for-profit 

Number  of  Respondents:  60. 

Responses  Per  Respondent:  1. 

Annual  Responses:  60. 

Hours  Per  Request:  30  min. 

Annual  Burden  Hours:  30. 

Frequency  of  Report:  .\nnually. 

David  B.  Nelson, 

Deputy  Chief  Information  Officer.  Office  of 
the  Administrator 

IFR  Do(..  00-i:i.154  Filed  5-26-00;  8;45  am] 

BILLING  COOE  7510-01-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  00-059] 

Notice  of  Agency  Report  Forms  Under 
OMB  Review 

AGENCY:  National  Aeronautics  and 
Space  Administration  (NASA). 
SUMMARY:  The  National  Aeronautics  and 
Space  Administration,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  invites  the 
general  public  and  other  Federal 
agencies  to  take  this  opportunity  to 
comment  on  proposed  and  /or 
continuing  information  collections,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995  (Public  Law  104-13.  44 
U.S.C.  3506(c)(2)(A)).  Reports  are 
required  to  comply  with  statutes  and 
implementing  regulations. 
DATES:  All  comments  should  be 
submitted  on  or  before  July  30,  2000. 
ADDRESSES:  All  comments  should  be 
addressed  to  Mr.  Richard  Kail,  Code  HK 
National  Aeronautics  and  Space 
Administration,  Washington,  DC  20546- 
0001. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Carmela  Simonson.  NASA  Reports 
Officer.  (202)  358-1223. 

Title:  Patents. 

OMB  Number:  2700-0048. 

Type  of  review:  Extension. 

Need  and  Uses:  Grant  provisions 
require  that  recipients  include  a  list  of 
all  inventions  required  to  be  disclosed 
in  their  annual  Performance  Report. 
NASA  grant  officers  and  legal  counsel 
review  the  information  to  ensure  the 
proper  disposition  of  rights  to 
inventions  made  in  the  course  of  NASA- 
funded  research  is  completed  in 
accordance  with  statutes. 


Affected  Public:  Business  or  other  for- 
profit.  Not-for-profit  institutions.  State, 
Local  or  Tribal  Government. 

Number  of  Respondents:  9.347. 

Responses  Per  Respondent:  1 . 

Annual  Responses:  9.347. 

Hours  Per  Request:  30  min  to  8  hrs. 

Annual  Burden  Hours:  17.276. 

Frequency  of  Report:  Annually. 

David  B.  Nelson, 

Deputy  Chief  Information  Officer.  Office  of 
the  Administrator 

(FR  Dor,  00-13355  File(i  .5-26-00;  8:45  am] 

BILLING  CODE  751CM)1-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 


[Notice  00-060] 

Notice  of  Agency  Report  Forms  Under 
OMB  Review 

AGENCY:  National  Aeronautics  and 
Space  Administration  (NASA). 
SUMMARY:  The  National  Aeronautics  and 
Space  Administration,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  invites  the 
general  public  and  other  Federal 
agencies  to  take  this  opportunity  to 
comment  on  proposed  and/or 
continuing  information  collections,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995  (Public  Law  104-13:  44 
U.S.C.  3506(c)(2)(A)).  This  information 
is  used  to  determine  whether  the 
requested  license  should  be  granted. 
DATES:  Written  comments  and 
recommendations  on  the  proposal  for 
the  collection  of  information  should  be 
received  on  or  before  July  31,  2000. 

ADDRESSES:  All  comments  should  be 
addressed  to  Mr.  Harry  Lupuloff.  Office 
of  the  General  Counsel,  Code  GP. 
National  Aeronautics  and  Space 
Administration.  Washington.  DC  20546- 
0001.  All  comments  will  become  a 
matter  of  public  record  and  will  be 
summarized  in  NASA's  request  for  OMB 
approval. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Carmela  Simonson.  Office  of  the  Chief 
Information  Officer.  (202)  358-1223. 

Reports:  None. 

Title:  Application  for  a  Patent 
License. 

OMB  Number:  2700-0039. 

Type  of  review:  Extension. 

Need  and  Uses:  The  information 
supplied  is  used  by  the  NASA  Associate 
General  Counsel  to  make  agency 
determinations  that  NASA  should  either 
grant  or  deny  a  request  for  a  patent 
license,  and  whether  the  license  should 
be  exclusive,  partially  exclusive,  or 
nonexclusive. 


Affected  Putlic:  Individuals  or 
households,  business  or  other  for-profit. 
Number  of  Respondents:  80 
Responses  Per  Respondent:  1 . 
Annual  Responses:  80. 
Hours  Per  Request:  8. 
Annual  Burden  Hours:  640. 
Frequency  of  Report:  Annually. 

David  B.  Nelson. 

Deputy  Chief  Information  Officer.  Officeof 
the  Administrator 

IFR  Dot ,  00-1.3.356  Filed  5-26-00.  8:45  am) 
BILUNG  COOE  7510-01-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  00-061] 

Notice  of  Agency  Report  Forms  Under 
OMB  Review 

AGENCY:  National  Aeronautics  and 
Space  Administration  (NASA) 

SUMMARY:  The  National  Aeronautics  and 
Space  Administration,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  invites  the 
general  public  and  other  Federal 
agencies  to  take  this  opportunity  to 
comment  on  proposed  and/or 
continuing  information  collections,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995  (Public  Law  104-13.  44 
U.S.C.  3506(c)(2)(A)).  The  reports  will 
be  utilized  by  NASA  Goddard  Space 
Flight  Center  to  support  services 
dependent  upon  accurate  locator-tvpe 
information. 

DATES:  All  comments  should  be 
submitted  on  or  before  July  30.  2000, 

ADDRESSES:  All  comments  should  be 
addressed  to  Ms.  Lois  Ryno.  Goddard 
Space  Flight  Center.  National 
Aeronautics  and  Space  Administration. 
Greenbelt  Road.  Greenbelt.  MD  20771- 
001. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Carmela  Simonson.  NASA  Reports 
Officer.  (202)  358-1223. 

Title:  Locator  and  Information 
Services  Tracking  System  (LISTS). 

OMB  Number:  2700-0064. 

Type  of  re\iew:  Extension. 

Need  and  Uses:  The  LIST  System  is 
used  primarily  to  support  services  on 
the  Center  dependent  upon  accurate 
locator-type  information. 

Affected  Public:  Individuals  or 
households. 

Number  of  Respondents:  8.456. 

Responses  Per  Respondent:  1. 

Annual  Responses:  8.456 

Hours  Per  Request:  .083. 

Annual  Burden  Hours:  702. 


34502 


Federal  Register/ Vol,  65.  No.  104 /Tuesday,  May  30.  2000 /Notices 


Frcqurniv  dI  Hi'port  .As  rt'ijuircd 

David  H.  \'«Nnn. 
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BILLING  CODE  7S10~01    P 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  00-053] 

NASA  Advisory  Council;  Meeting 

AGENCY:  N.Uuiiial  .•VtTiiii.iiitK  s  .iiul 
,Spac:»?  ,-\il ministration 

ACTION:  N(iti(  (•  (if  nict'liii^, 


SUMMARY:  In  acciinl.inc  t-  with  th»> 
pHiinral  .-Kiivisorv  (Committee  Ait.  Put) 
L.  92-46.i.  as  ainttndfd.  the  National 
.Aeronautics  .ind  .Spac:('  .Xilministration 
announces  a  meeting  of  the  N.\.S.\ 
.Advisorv  (loinuil 

DATES;  Tuesday,  |iine  (.,  JdOO,  «  a  m  to 
5  p.m  .  and  VVe(lnesd,i\ .  7,  21)()(J.  H  a.m 
to  10  p,ni 

ADDRESSES:  The  VViiliamshur^ 
Hospitality  House.  4  15  Richmond  Koaii, 
WilliamsburK  \'.\  J,ilH5. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms 

Kathv  Dakoii.  (lode  Z.  Nation. il 
.Aeronautics  and  .Spate  .Administration. 
Washington.  DC  J().')4h.  JO^/ .I.SH-OrjJ 

SUPPLEMENTARY  INFORMATION:   I'he 
me«ting  will  be  open  to  the  public  up 
to  the  stMting  capacity  of  the  room   The 
agenda  for  the  meeting  is  as  follows 

— Mars  Program  Independent 

.Assessment  Team 
— NASA  Integrated  Ai:tion  Team 
— NA.SA  Intelligent  .Synthesis 

Knviroment  Progr.im 
—N.ASA  Strat<;gic  Plan 
— Aviation  .Safety  f*rogram  llpdate 
— Aerospace  .System  (loncepts  & 

Analysis 
— (iommittee/TaskForce/VVorking  (iroup 

Reports 

— Discussion  of  Findings  .uid 
Recfimmendatioiis 

It  is  imperative  that  the  meeting  lie 
held  on  these  dates  to  .ii  {(immod.ite  the 
scheduling  priorities  of  the  ke\ 
particifiants   Visitors  will  he  re(|uesled 
to  sign  a  visitor's  rf-gister 

D.itftI    M.iv    1"    JlKMi 
Mattllew  M.  Onuch. 

,\(/i  isiicv  ( 'nnimittrr  Man<n;rmrii!  ( >liuer, 

Xcitioiiiil  Arri  imiiilii'i  and  Spm  r 

.■\ilniii}i'<lnituin 

iKK  I)i>(     OIK   1  I  14')  hl.-il  ,i-JI.-OU.  H  4,1  .iitii 

BILLING  CO0€  7510-01    P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  00-054] 

NASA  Advisory  Council  (NAC),  Task 
Force  on  Intemattonai  Space  Station 
Operational  Readiness;  Meeting 

AGENCY:  Nati'uial  .Aeronautics  and 
.Spaeth  .Administration 
ACTION:  Notice  of  meeting. 


ACTION:  Notice  of  meeting. 


SUMMARY:  In  ac(,ordance  with  the 
Federal  .Advisory  (Committee  .Act.  Pub, 
L  'J2-4B,1.  as  amendod.  the  National 
Aeronautics  and  .Space  Administration 
announces  an  open  meeting  of  the  NAC^ 
Task  Force  on  International  .Space 
Station  Operational  Readiness  (lOR) 
DATES:  Wednesday,  hine  7.  2000,  12 
()  m — 1  [)  m   Eastern  Daylight  Time, 
ADDRESSES:  NAS.A  Headquarters.  .JOO  E 
Street.  SW,  Room  7W31,  Washington. 
DC  2()54h 

FOR  FURTHER  INFORMATION  CONTACT:  Mr 
Philip  Cleary.  Code  IH.  National 
.Aeronautics  and>i}pare  .Administration. 
Washington,  DC  2().'i4B-0001,  202/3.58- 
44»il 

SUPPLEMENTARY  INFORMATION:  This 
meeting  will  he  open  to  the  public  up 
to  The  seating  c  apacity  of  the  room  The 
agfwida  for  the  meeting  is  as  follows: 
— Review  the  status  of  the  assessment 
( (inducted  by  the  lOR  Task  Force  and 
the  Russian  .Aviation  and  .Space 
.Agency  (I  tkin)  .Advisory  Expert 
Council  on  the  Russian  investigation 
of  the  Proton  launch  failures  of  [ulv 
5  and  October  27.  1<499   This 
assessment  in(  ludes  the  i orrecrtive 
action  taken  to  help  ensure  a 
successful  lnternati(mal  Space  .Station 
.Service  Module  launch 
It  is  imperative  that  the  meeting  be 
held  tm  this  date  to  ac:commodate  the 
.S(,h<'duling  priorities  of  the  key 
participants  \'isitors  will  be  requested 
to  sign  a  visitors  register, 

lUtvd   Mav  17.  2000, 
Malhew  VI,  Onuih. 

.\ij\  (Min  (  intinultf f  MiJiiiJifi'iitfiit  Dflicer.. 
Xntinnisl  ■\rrnniiiitii  ^  und  Spat  f 

IFKDiM    11(1    1  1  (Ml  lilcii  ".-^b-00.  8.45  ami 
BILUNC  COD€  7510-01-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  00-055] 

NASA  Advisory  Council,  Minority 
Business  Resource  Advisory 
Committee;  Meeting 

AGENCY:  National  .Aeronautics  and 
■Space  .Administration, 


SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act.  Public 
Law  92-46.3,  as  amended,  the  National 
Aeronautics  and  Spac:e  Administration 
announce  a  forthcoming  meeting  of  the 
NA.S.A  .Advisory  Council,  Minority 
Business  Resource  Advisor)'  Committee. 
DATES:  Thursday.  June  8.  2000.  9  a.m.  to 
4  p  m,,  and  Friday,  |une  9.  2000,  9  a,m. 
to  12  noon 

ADDRESSES:  NASA  Headquarters.  300  E 
Street.  SW,  MIC-5.  Washington.  DC 
20546-0001 

FOR  FURTHER  INFORMATION  CONTACT:  Mr, 
Ralph  C.  Thomas  III,  Code  K,  National 
.Aeronautics  and  Space  Administration, 
Room  9K70,  300  E  Street,  SW. 
Washington.  DC  20.546-0001,  (202)  358- 
2088 

SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  up 
to  the  seating  capacity  of  the  room.  The 
agenda  for  the  meeting  is  as  follows: 
— Best  Practices  on  Teaming 

.Agreements  Report 
— Small  Disadvantaged  Business 

Participation  in  Major  NASA 

Contracts 
—Report  on  ISO  9000  Status 
— Action  Items 
— NASA  Small  Disadvantaged  Business 

(SDB)  Program  L'pdate 
— Report  of  Chair 
— Public  Comment 
—Report  on  New  MBRAC  Panels 
—Report  on  NASA  FY  2000  Small 

Business  Office  Priorities 

It  is  imperative  that  the  meeting  be 
held  on  these  dates  to  accommodate  the 
scheduling  priorities  of  the  key 
participants,  \'isitors  will  be  requested 
to  sign  a  visitor's  register, 

Drit.Mi    M,iv  17    2000 
Matttiew  M,  Oouch. 

.■\d\  isDH,  Conuitittrf  Manuiifiiifnt  Olfictr. 

\atinnal  Afrondtitic'-  and  Spaci' 

Administmtion 

IKK  Doc    00-1.13,51  Filed  ,5-26-00.  8,45  ami 

BILUNG  CODE  751 0-01 -f> 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  00-062] 

Notice  of  prospective  patent  license 

AGENCY:  National  Aeronautics  and 

Space  .Administration. 

ACTION:  Notice  of  prospective  patent 

license. 


SUMMARY:  NASA  hereby  gives  notice 
that  MIMIC  Health  Technologies,  LLC. 
of  Santa  Barbara,  California,  has  applied 
for  an  exclusive  patent  license  to 
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practice  the  invention  described  and 
claimed  in  U.S,  Patent  No,  6.047,216. 
entitled  "Endothelium  Preser\'ing 
Microwave  Treatment  for 
Atherosclerosis."  including  divisions 
thereof,  which  is  assigned  to  the  United 
States  of  America  as  represented  by  the 
Administrator  of  the  National 
Aeronautics  and  Space  Administration, 
Written  objections  to  the  prospective 
grant  of  a  license  should  be  sent  to 
Johnson  Space  Center. 
DATES:  Responses  to  this  notice  must  be 
received  by  July  31.  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Hardie  R.  Barr,  Patent  Attorney.  Johnson 
Space  Center,  Mail  Stop  HA.  Houston. 
TX  77058:  telephone  (281)  483-1003. 

Udled:  .May  19,  2000 
Edward  A.  Frankle, 

(•rnrml  Counsel. 

|FR  Doc,  00-13.3.S8  Filed  ,i-2fi-00;  8:45  am] 

BILLING  CODE  7510-01-P 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  National  Archives  and  Records 
Administration  (NARA), 
ACTION:  Notice. 


SUMMARY:  NARA  is  giving  public  notice 
that  the  agency  proposes  to  request  use 
of  NA  Form  3035.  Applicant 
Background  Survey,  to  obtain  source  of 
recruitment,  ethnicity,  race,  and 
disability  data  on  job  applicants.  The 
information  will  be  used  to  determine  if 
the  recruitment  is  effectively  reaching 
all  aspects  of  the  relevant  labor  pool. 
The  information  will  also  be  used  to 
determine  if  there  are  proportinate 
acceptance  rates  at  various  stages  of  the 
recruitment  process.  The  public  is 
invited  to  comment  on  the  proposed 
information  collection  pursuant  to  the 
Paperwork  Reduction  Act  of  1955, 
DATES:  Written  comments  must  be 
received  on  or  before  July  31 .  2000  to  be 
assured  of  consideration, 
ADDRESSES:  Comments  shoulod  be  sent 
to:  Paperwork  Reduction  Act  Comments 
(NHP).  Room  3200.  National  Archives 
and  Records  Administration.  8601 
Adelphi  Rd.  College  Park,  MD  20740- 
6001;  or  faxed  to  301-713-6913;  or 
electronically  mailed  to 
taniee.fechhelm@arch2.nara.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information  or 
copies  of  the  proposed  information 
collection  and  supporting  statement 


should  be  directed  to  Tamee  Fechhelm 
at  telephone  number  301-713-6730,  or 
fax  number  301-713-6913. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(Public  Law  104-13),  NARA  invites  the 
general  public  and  other  Federal 
agencies  to  comment  on  proposed 
information  collections.  The  comments 
and  suggestions  should  address  one  or 
more  of  the  following  points:  (a) 
Whether  the  proposed  information 
collection  is  necessary'  for  the  proper 
performance  of  the  functions  of  NARA; 
(b)  the  accuracy  of  NARA's  estimate  of 
the  burden  of  the  proposed  information 
collection;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways,  including  the  use  of  information 
technology,  to  minimize  the  burden  of 
the  collection  of  information  on 
respondents.  The  comments  that  are 
submitted  will  be  summarized  and 
included  in  the  NARA  request  for  Office 
of  Management  and  Budget  (OMB) 
approval.  All  comments  will  become  a 
matter  of  public  record.  In  this  notice. 
NARA  is  soliciting  comments 
concerning  the  following  information 
collection: 

Title:  Applicant  Background  Sur\'ey, 
OAffi  number- 3095-NEW, 
Agency  form  number:  NA  Form  3035, 
Type  of  review:  Regular, 
Affected  public:  Applicants  for  NAR.A 
jobs. 

Estimated  number  of  respondents: 
16.600, 

Estimated  time  per  response:  5 
minutes. 

Frequency  of  response:  On  occasion 
(when  applicant  wishes  to  apply  for  a 
job  at  NARA), 

Estimated  total  annual  burden  hours: 
1,383  hours. 

Abstract:  NARA  is  below  parity  with 
the  relevant  Civilian  Labor  force 
representation  for  many  of  our  mission- 
critical  occupations,  and  has  developed 
a  10-year  Strategic  Plan  to  improve 
representation  and  be  more  responsive 
to  the  changing  demographics  of  the 
country.  The  only  way  to  determine  if 
there  are  barriers  in  the  recruitment  and 
selection  process  is  to  track  the  groups 
that  apply  and  the  groups  at  each  stage 
of  the  selection  process.  There  is  no 
other  objective  way  to  make  these 
determinations  and  no  source  of  this 
information  other  than  directly  from 
applicants. 

The  information  is  not  provided  to 
selecting  officials  and  plays  no  part  in 
the  selection  of  individuals.  Instead,  it 
is  used  in  summary  form  to  determine 
trends  over  many  selections  within  a 
given  occupation  or  organizational  area. 


The  information  is  treated  in  a  verv 
confidential  manner.  No  information 
from  this  form  is  entered  into  the 
Personnel  File  of  the  individual 
selected,  and  the  records  of  those  not 
selected  are  destroyed  after  the 
conclusion  of  the  selection  process. 

The  format  of  the  questions  on 
ethnicity  and  race  are  compliant  with 
the  new  OMB  requirements  and  are 
identical  to  those  used  in  the  year  2000 
census.  This  form  is  a  simplification 
and  update  of  a  similar  OPM  applicant 
background  survey  used  by  NARA  for 
many  years. 

This  form  is  used  to  obtain  source  of 
recruitment,  ethnicity,  race,  and 
disability  data  on  job  applicants  to 
determine  if  the  recruitment  is 
effectively  reaching  all  aspects  of  the 
relevant  labor  pool  and  to  determine  if 
there  are  proportionate  acceptance  rates 
at  various  stages  of  the  recruitment 
process.  Response  is  optional.  The 
information  is  used  for  evaluating 
recruitment  only,  and  plays  no  part  in 
the  selection  of  who  is  hired. 

Dated:  Mav  23,  2000. 
L,  Reynolds  Cahoon. 

Assistant  Arrhivist  for  Human  Ffsourrcf  and 
Information  SVn/re.s. 

(FR  Doc.  00-13404  Filed  5-26-00:  8:4.5  am) 
BILUNG  CODE  751 5-01 -M 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Notice  of  Change  in  Subject  of  Closed 
Meeting  and  Previously  Held  Meetings 

The  National  Credit  Union 
Administration  Board  determined  that 
its  business  required  the  deletion  of  the 
following  item  from  the  closed  meeting 
held  on  Wednesday.  May  24.  2000, 

1,  Administrative  Action  under 
Section  206  of  the  Federal  Credit  Union 
Act,  Closed  pursuant  to  exemptions  (7). 
(8).  (9)(A)(ii},and(9)(B), 

The  Board  voted  two-to-one.  Board 
Member  Wheat  voting  no.  that  agency 
business  required  that  this  item  be 
deleted  from  the  closed  agenda  and  that 
no  earlier  announcement  of  this  change 
was  possible. 

The  previously  held  meetings  were 
scheduled  as  follows: 

Time  and  Date:  10:00  a.m..  Wednesday. 
May  24,  2000, 

Place:  Board  Room.  7th  Floor.  Room  7047. 
1775  Duke  Street.  Alexandria,  V.A  22314- 
3428. 

Status:  Open. 

Matters  Considered: 

1.  Request  from  a  Federal  Credit  Union  to 
Expand  its  Community  Charter. 

2.  Final  Rule:  Amendment  to  Part  714, 
NCUA's  Rules  and  Regulations,  Leasing. 
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.i.  Fiiiiil  Kult'   Aiiuiiiiimfiits  tn  I'nrt  74'), 
NCIlA's  Hull's  ,in(l  Keguldliuiis.  .Shdrn 
Insur.irK  t^ 

Wff  f'SS      1  1    ,1    III 

Timr  ami  Dati'   1  I   U)  ,i  in  .  WtMlriHsday. 
May  ^4.  2(){)() 

Plate  Ho.ird  Kckiiii.  7lh  Hour.  RiKitii  7047. 
177.S  DukeStruft,  .Mexandnn.  V.\  JJ  114- 
.H2H 

Status  (!l(isfil 

Matters  dunsidfn'ii 

1   Four  (4)  PHrsonntil  Matters.  Closed 
pursuant  to  exemptinns  (Jl  and  (fi) 

FOR  FURTHER  INFORMATION  CONTACT: 

Becky  Baker.  Secretar\'  of  the  Board, 
Telephone  (703)  518-6,304. 

Becky  Baker, 

Secretar,'  <>t  thi-  Hoard 

|FR  Uoi    1)0-1. t.'>87  Filed  .S-JS-OO.  \  2:\  pm| 

BILUNG  CODE  7435-01 -M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panal  In 
Bloanglneering  and  Environmental 
Systems;  Notice  of  Meeting 

In  accordance  with  tht>  Federal 
Advisory  (Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  .Science 
Foundation  announces  the  following 
meeting. 

.V(i;;i'r   Spe(  lal  Finpliiisis  I'aiu'l  in 
Hioenf^nieermg  .iiid  Kiivironim-ntal  .Systems 
lUHM) 

Ihiti-  ami  I'inir   lime  JO-Jl,  .iDOO.  H  ,i  m.- 
fi  p  m 

f'liii  I'   NcitiiiiMl  S(  leni  e  Kiuiiui.itHui,  4.101 
VVilsiiii  Hniilev,ird.  Kdcini  .ItiO.  .Xrlin^tiiii.  \;\ 
222.11) 

Tvjif  lit  Mi'ftitiki  Cliiseii 

('i)iilti(t  I'lTson   Leiin  Ksterdwit/.  I'm^iMin 
IJirec  tiir   Hiiinu'dual  FJngineerinn  .iiid 
Rese.iri  h  In  .\iii  I'ersons  with  Disaliihties 
DiyisHin  III  HidengmeermK  .ind 
KnyJrnnmentHl  Systems,  \,ilmn,)l  S(  kmh  r 
Foundation.  4J01  Wilson  Houley.iid 
.•\rlin«ton,  V.\  222  U),  lelcphoiie   |7i)ll   iOt> 
1  IIH 

I'urptisf  lit  Mfftu))^    In  pnivulf  ,id\  ii  e  .oid 
re(,onimendatlons  i  oni  ernmg  [nuiins.ils 
submitted  to  \.SF  for  fin.ini  i.il  siippnit 

A^ifmld  III  review  ,ind  ev.ilii.ile  prnpos.ils 
re(  eiye(i  under  the  Hiophntiuiii  s  I'.irlnership 
Initiative  annount  ement  |\SF  00-  ")4)  .is  p.ul 
of  the  seii'i  tion  |iroi  ess  tor  au.irds 

Hi'asDii  tiir  (^losnifi    The  proposals  lii'm>; 
re\it'v\ed  iiu  hide  information  ol  ,i 
proprietary  or  i,onfidentidl  nature,  iiii  ludiii>; 
tochnir  al  information:  finani  lai  data,  sui  h  .is 
salaries;  and  (lerson  intormation  i  oni  eniiiig 
individual.s  assoi  iaied  vvitfi  the  proposals 
rhese  matters  ,ire  exempt  under  'i  l    S  (! 
.">52h((  ).  (4)  ,iiid  |t>|  of  the  Covernment  in  tfif 
.Suiistiiiie  .\i  t 

Note:  (ilosed  portions  .irf  propter  under  ttu' 
Sunshine  .Act  exemptions  (  I  ted.   rhe  (!M()s 
signature  on  this  N'otn  e  is  the  re(iiiired 
determination 


Dated    May  2.1.  2000 
Karen  ].  York, 

Coninutler  Management  Officer 
IFKDor   00-11421  Filed  rS-2e>-00;  B4Saml 
BIUJNO  COOe  7S5S-01-M 

NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  Civil  and 
Mechanical  System,  Notice  of  I4eetlng 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Ff)undation  announces  the  following 
meeting: 

Slime  .Special  Kmphasis  Panel  in  Civil  and 
Mer  hanit.al  Systems  (120.')| 

Date  and  Time  lune  1  J.  2000.  8  am   to  5 
p  m 

['late  NSF,  4201  Wilson  Boulevard. 
Rooms  .T.U),  .•Xrlingtcjn.  Virginia  22230. 

I  vpe  (it  Meetinff  Closed 

(jintart  Person  Dr   |(5rn  Larsen-Basse, 
Program  Uiret  tor  Surfa(  e  Engineering  and 
Material  IX'sign,  Division  of  (^ivil  and 
Mechanu  al  Systems.  Room  54.5.  |70,T)  ,106- 
l.ifil 

Purpose  of  Meeting-  To  provide  advu  e  and 
re(  ommendations  ronterning  proposals 
siilimitted  to  NSF  for  tinaiuial  support, 

Aifendd  To  reyiev\'  and  evaluate 
nominations  for  the  F>"0()  .Me<.hani(.s  and 
Stria  tures  of  Materials  and  Surface 
tngineering  and  Material  Design  Review 
P.iiiel  proposals  as  part  of  the  selection 
proi  CSV  for  awards 

Hriisnn  t'lr  I'Aosiu^    The  proposals  being 
reviewed  irulude  information  of  d 
proprietary  or  confidential  nature,  iiu  hiding 
lei  hiiic  al  information,  financial  data,  such  as 
snlaries  and  personal  information  concerning 
inchviduals  as.siK  laled  with  the  proposals 
These  matters  are  exem[)l  under  5  C  S  (! 
'>T2h(i  1.  (41  and  (HI  of  the  (iovernment  in  the 
Sunshine  .-\i  t 

Note:  (ilosed  portions  rire  [iroper  under  tfie 
Sunslune  .Xi  t  examptions  i  ited    The  {!.M()  s 
Mgnatiiri'  on  this  Notii  e  is  the  riMiuireii 
determination 

Dated    S\,\\  1  \    2000 
Karen  |.  York. 

('.oiuiuitlee  Miiiuiiii'nirnl  ( >ttu  rr 

\VH  Doc    0(^-1  )420  Filed  5- 2()-00,  H  4,'i  am] 

BILLING  COOe  7S55-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Advisory  Committee  for  Computer  and 
Information  Science  and  Engineering; 
Committee  of  Visitors;  Notice  of 
Meeting 

In  acf:ordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
m(;eting: 


S'ame  .Advisory  (Committee  for  Computer 
and  Information  Science  and  Engineering 
(1115), 

Date  t'  Time  lune  14-15,  2000,  8;.30  a.m- 
5  p.m  eac  h  day 

Place:  Room  1 175,  N.SF,  4201  Wilson 
Boulevard.  Arlington.  V'A. 

Tvpe  of  Meeting  Part  open  (see  Agenda, 
below). 

Contact  Person  Dr.  Aubrey  M,  Bush. 
Division  Director,  Advanced  Networking 
Infrastructure  and  Research,  National  .Science 
Foundation,  4201  Wilson  Boulevard. 
Arlington,  VA  22230.  Telephone   (7031  306- 
1950 

Purpose  of  Meeting  To  carry  out 
Committee  of  Visitors  (COV)  review, 
including  program  evaluation.  GPRA 
assessments,  and  access  to  privileged 
materials 

Agenda 

Closed:  lune  J4 

To  review  the  merit  review  processes 
covering  funding  dec  isions  made  during  the 
immediately  preceding  three  fiscal  years  of 
the  Networking  Infrastructure,  Networking 
Research,  and  Special  Projects  Programs. 

Open  lune  15 

To  assess  the  results  of  NSF  program 
investments  in  the  .Advanced  Networking 
Infrastructure  and  Research  Division,  This 
shall  involve  a  discussion  and  review  of 
results  focused  on  NSF  and  grantee  outputs 
and  related  outcomes  achieved  or  realized 
during  the  preceding  three  Fiscal  years  These 
results  nia\  be  based  on  .NSF  grants  or  other 
investments  made  in  earlier  years 

Heason  tor  Closing.  During  the  closed 
session,  the  Committee  will  be  reviewing 
proposal  ac  lions  that  will  include  privileged 
intellec  tual  property  and  personal 
information  that  could  harm  inciividuals  it 
they  are  disc  losed   If  discussions  were  open 
to  the  public,  these  matters  that  are  exempt 
under  5  C  SC   552fj(c  |,  (4)  and  (fi]  of  the 
(iovernment  in  the  Sunshine  .Act  would  be 
improperly  disc  losed 

Note:  (!losed  pcjrtions  are  proper  under  the 
Sunshine  .Ac  t  exemptions  cited  The  CMOs 
signature  on  this  Notice  is  the  required 
determination 

Dated   May  2  i,  2000. 
Karen  |.  York. 

Committee  Mdiuigement  Offii  it 

IFR  Doc    ()0-l.i42.i  Filed  5-2li-()0:  H.45  am] 

BILUt4G  COOe  7555-01 -M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  Engineering 
Education  and  Centers;  Revised  Notice 
of  Meeting 

In  accordance  with  Federal  Advisory 
Committee  Act  (Pub.  L.  92^63,  as 
amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

S'ame  Spec  ial  Emphasis  Panel  in 
Engineering  Education  and  Centers  (17:i). 
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Pate  and  Time:  |ul\  17-18.  2000,  7:30  a.m. 
to  5:30  p.m. 

Place:  National  Scituic  e  Foundation.  Room 
375,  4201  Wilson  Blvd.  .Arlington,  V.A 

Tvpe  of  Meeting:  (Closed. 

Contact  Person:  Mary  Poats,  Program 
Manger.  Engineering  Ediic;ation  and  Centers 
Uivisicm,  Nation  Science  Foundation.  Room 
585.  4201  Wilson  Boulevard.  .Arlington,  \'.A 
222,iO. 

Purpose  of  Meeting:  To  provide  advic:e  and 
recommendations  c  oncerning  proposals 
submitted  to  NSF  for  financ:ial  support. 

Agenda:  To  review  and  e\alua1e  propo.sals 
submitted  to  the  Combined  Research- 
Curriculum  De\elupment  Program, 

Reason  for  Closing  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  inc  luding 
tec  hnical  information:  financ  ial  data,  suc:h  as 
salaries:  and  personal  information 
concerning  individuals  assoc  iated  with  the 
proposals.  These  matters  are  exempt  under  5 
I  '.S.C.  552b(c).  (4)  and  (6)  ol  the  Government 
in  the  Sunshine  Act. 

Reason  for  Revision:  To  change  location  ol 
meeting. 

Dated:  May  23.  2000. 
Karen  J.  York, 

Committee  Management  Officer. 

IFR  Doc    00-13422  Filed  ,5-26-00:  8:45  am] 

BILLING  CODE  7555-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  In  Information 
and  intelligent  Systems;  Notice  of 
Meetings 

In  accordance  with  the  Federal 
advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation's  Special  Emphasis  Panel  in 
Information  and  Intelligent  Systems 
(1200)  announces  the  following 
meetings. 

Date/Time:  June  1-2,  2000,  8:30  a.m.- 
5  p.m. 

Place:  National  Science  Foundation, 
4201  Wilson  Blvd.  Room  530.  Arlington. 
VA. 

Type  of  Meeting:  Closed. 

Agenda:  To  review  and  evaluate 
Robotics  and  Human  Augmentation 
Program  proposals  as  part  of  the 
selection  process  for  awards. 

Date/Time:  June  8-9,  2000,  8:30  a.m.- 
5  p.m. 

Place:  National  Science  Foundation. 
4201  Wilson  Blvd.  Room  530.  Arlington, 
VA. 

Type  of  Meeting:  Closed. 

Agenda:  To  review  and  evaluate 
Robotics  and  Human  Augmentation 
Program  proposals  as  part  of  the 
selection  process  for  awards. 

Date/Time:  June  13-14.  2000.  8:30 
a.m. -5  p.m. 

Place:  Holiday  Inn.  4610  North 
Fairfax  Drive.  Arlington.  VA. 


Type  of  Meeting:  Closed. 

Agenda:  To  review  and  evaluate 
Knowledge  and  Cognitive  Systems 
Program  proposals  as  part  of  the 
selection  process  for  awards. 

Date/Time:  June  15.  2000,  8:30  a.m.- 
5  p.m. 

Place:  Key  Bridge  Marriott,  1401  Lee 
Highway,  Arlington.  VA. 

Type  of  Meeting:  Closed. 

Agenda:  To  review  and  evaluate 
Computation  and  Social  Systems 
Program  proposals  as  part  of  the 
selection  process  for  awards. 

Date/Time:  June  20-21.  2000,  8:30 
a.m.-5  p.m. 

Place:  River  Inn,  925  25th  Street  NW, 
Washington,  DC. 

Type  of  Meeting:  Closed. 

Agenda:  To  review  and  evaluate 
Information  and  Data  Management 
Program  proposals  as  part  of  the 
selection  process  for  awards. 

CONTACT  PERSON:  Dr.  Ephraim  Glinert, 
Deputy  Division  Director,  National 
Science  Foundation,  4201  Wilson  Blvd.. 
Arlington,  VA  22230:  (703)  306-1926. 
MINUTES:  May  be  obtained  from  the 
contact  person  listed  above. 
PURPOSE  OF  MEETINGS:  To  provide 
advice  and  recommendations 
concerning  proposals  submitted  to  NSF 
for  financial  support. 

REASON  FOR  CLOSINGS:  The  proposals 
being  reviewed  include  information  of  a 
proprietary  or  confidential  nature, 
including  technical  information: 
financial  data,  such  as  salaries;  and 
personal  information  concerning 
individuals  associated  with  the 
proposals.  These  matters  are  exempt 
under  5  U.S.C.  552b(c),  (4)  and  (6)  of  the 
Government  in  the  Sunshine  Act. 

Note:  Closed  portions  are  proper  under  the 
Sun,shine  .Ac  t  exemptions  cited.  The  CMO's 
signature  on  this  Notice  is  the  required 
determination. 

Dated:  May  23.  2000. 
Karen  J.  York, 

Committee  Management  Officer. 

IFR  Doc.  00-13424  Filed  5-26-00:  «:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

Agency  information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request 

AGENCY:  Nuclear  Regulators- 
Commission  (NRC). 
action:  Notice  of  the  OMB  review  of 
information  collection  and  solicitation 
of  public  comment. 


summary:  The  NRC  has  recently 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35).  The  NRC  hereby 
informs  potential  respondents  that  an 
agency  may  not  conduct  or  sponsor,  and 
that  a  person  is  not  required  to  respond 
to,  a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

Information  pertaining  to  the 
requirement  to  be  submitted: 

1.  Tvpe  of  submission,  new.  ivxision. 
or  extension:  Extension. 

2.  The  title  of  the  information 
collection  ■ 

10  CFR  Part  40,  "Domestic  Licensing 
of  Source  Material;"  NRC  Form  244. 
"Registration  Certificate — Use  of 
Depleted  Uranium  under  General 
License;"  and  NRC  Form  484, 
"Domestic  Monitoring  Data  Report." 

3.  The  form  number,  if  applicable: 
NRC  Form  244  and  NRC  Form  484. 

4.  How  often  the  collection  is 
required:  Reports  required  under  10 
CFR  Part  40  are  collected  and  evaluated 
on  a  continuing  basis  as  events  occur. 
There  is  a  one-time  submittal  of 
information  to  receive  a  license. 
Renewal  applications  need  to  be 
submitted  every  5  to  10  years. 
Information  in  previous  applications 
may  be  referenced  without  being 
resubmitted.  In  addition,  recordkeeping 
must  be  performed  on  an  on-going  basis. 
NRC  Form  244  is  submitted  when 
depleted  uranium  is  received  or 
transferred  under  general  license.  N'RC 
Form  484  is  submitted  biannually  to 
report  ground-water  data  necessary  to 
implement  EP.A  ground-water 
standards. 

5.  Who  is  required  or  asked  to  report: 
10  CFR  Part  40:  Applicants  for  and 

holders  of  NRC  licenses  authorizing  the 
receipt,  possession,  use,  or  transfer  of 
radioactive  source  and  byproduct 
material. 

NRC  Form  244:  Persons  receiving, 
possessing,  using,  or  transferring 
depleted  uranium  under  the  general 
license  established  in  10  CFR  40.25(a). 

NRC  Form  484:  Uranium  recoverv' 
facility  licensees  reporting  ground-water 
monitoring  data  pursuant  to  10  CFR 
40.65. 

6.  An  estimate  of  the  number  of 
responses: 

10  CFR  Part  40:  447  responses  from 
NRC  licensees  and  311  responses  from 
Agreement  State  licensees. 

NRC  Form  244:  20  responses  for  NRC 
licenses  and  40  responses  for  Agreement 
State  licensees. 

NRC  Form  484:  Included  in  10  CFR 
Part  40.  above. 
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7.  r/ie  number  of  annual  rfspnndents 

10  CFR  Part  40:  l.S«  for  NRC  licen.sees 
diid  172  for  Agr»M!nifnt  State  liomsees. 

NRC  Form  244:  20  for  NRC  liten.sees 
and  40  ff)r  A^reenunit  Stato  licensmis 

NRC  Form  4H4:  Iru:ludfd  in  10  CFR 
Part  40.  abovf' 

H.  The  numhrr  of  hours  needed 
(innually  tn  complete  the  requirement  or 
request: 

10  CFR  Part  40:  2H,049  hours  for 
reporting  requirement-s  and  9.019  hours 
for  recordkeepmg  requirements,  or  a 
total  of  35.068  hours  for  NRC  licensees; 
28,083  hours  for  reporting  requirements 
and  9.398  hours  for  recordkeeping 
requirements,  or  a  total  of  37,481  hours 
for  Agreement  State  licensees. 

NRC  Form  244:  20  hours  for  NRC 
licensees  and  40  hours  for  Agreement 
State  licensees  for  reportmg 
requirements. 

NRC  Form  484:  Included  in  10  CFR 
Part  40,  above. 

9.  An  indication  of  whether  Section 
J507(dl.  Pub  L   104-13  applies:  Not 
applicable. 

10.  Abstract:  10  CFR  Part  40 
establishes  requirements  for  licenses  for 
the  receipt,  possessiijn,  use,  and  transfer 
of  radioactive  source  and  byproduct 
material.  NRC  Form  244  is  used  to 
report  receipt  and  transfer  of  depleted 
uranium  under  general  license,  as 
required  by  10  CFR  Part  40.  NRC  Form 
484  is  used  to  report  certain 
groundwater  monitoring  data  required 
by  10  CFR  Part  40  for  uranium  recovery 
licensees.  The  application,  reporting, 
and  recordkeeping  requirements  are 
necessary  to  permit  the  NRC  to  make  a 
determination  on  whether  the 
possession,  use.  and  transfer  of  source 
and  byproduct  material  is  in 
conformance  with  the  Commission's 
regulations  for  protection  of  public 
health  and  safety. 

A  copy  of  the  final  supporting 
statement  may  be  viewed  fret!  of  charge 
at  the  NRC  Public  Document  Room, 
2120  I,  Street,  NW  (lower  level). 
Washington.  DC.  OMB  clearance 
requests  are  available  at  the  NRC 
worldwide  web  site  (http:// 
www.nrc.gov/NRC/PUBLIC/{3MB/ 
index.html).  The  document  will  be 
available  on  the  NRC  home  page  site  for 
60  days  after  the  signature  date  of  this 
notice. 

Comments  and  questions  should  be 
directed  to  the  OMB  reviewer  by  [une 
29,  2000. 

Erik  Godwin,  Office  of  Information 
and  Regulatory  Affairs  (315t)- 
0143)NEOB-10202,  Office  of 
Management  and  Budget,  Washington. 
DC  20503. 

Comments  can  also  be  submitted  by 
telephone  at  (202)  395-3087. 


The  NRC  Clearance  Officer  is  Brenda 
|()  Shelton,  301^15-7233. 

Ddtfii  Ht  KcH  k.\  iIIp.  Marvl.ind.  this  22nil 
(lav  of  May,  2()(M) 

For  ihi'  Nik  It-ar  Rcgiilatiiry  Commissiun. 
Brenda  |o.  Shellon. 

SHC  (Jramme  Officer,  Office  of  the  Chief 
Inforniiiliitn  ( )ffit  fr 

IFK  I)i><    om  1  t4.';4  Filed  5-2b-00;  8:4.'j  ami 
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NUCLEAR  REGULATORY 
COMMISSION 

Agency  Information  Collection 
Activltlas:  Submission  for  tfie  Office  of 
Management  and  Budget  (OMB) 
Review;  Comment  Request 

agency:  U.S.  Nuclear  Regulatory 
Commission  (NRC). 
ACTION:  Notice  of  the  OMB  review  of 
information  collection  and  solicitation 
of  public  comment. 

SUMMARY:  The  NRC  has  recently 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35).  The  NRC  hereby 
informs  potential  respondents  that  an 
agency  may  not  conduct  or  sponsor,  and 
that  a  person  is  not  required  to  respond 
to,  a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

1    Type  of  submission,  new,  revision, 
or  extension  Revision. 

2.  The  title  of  the  information 
collection:  Application/Permit  for  Use 
of  the  Two  White  Flint  (TWFN) 
Auditorium 

3.  The  form  number  if  applicable: 
NRC  Form  590 

4.  How  often  the  collection  is 
required:  Each  time  public  use  of  the 
NRC  auditorium  is  requested. 

5.  Who  will  be  required  or  asked  to 
report:  Member  of  the  public  requesting 
use  of  the  NRC  Auditorium. 

6.  An  estimate  of  the  number  of 
responses:  5. 

7.  The  estimated  number  of  annual 
respondents:  5. 

8.  An  estimate  of  the  total  number  of 
hours  needed  annually  to  complete  the 
requirement  or  request:  1.25  hours  (15 
minutes  per  request). 

9.  An  indication  of  whether  Section 
35071  d I.  Pub.  L.  104-13  applies:  N/A. 

10.  Abstract:  In  accordance  with  the 
Public  Buildings  Act  of  1959,  an 
agreement  was  reached  between  the 
Maryland-National  Capital  Park  and 
Planning  Commission  (MPPC),  the 
General  Service?  Administration  (GSA) 
and  the  Nuclear  Regulatory 


(Commission,  the  NRC  auditorium  will 
be  made  available  for  public  use.  Public 
users  of  the  auditorium  will  be  required 
to  complete  NRC  Form  590. 
Application/Permit  for  Use  of  Two 
While  Flint  North  (TWFN)  Auditorium. 
The  information  is  needed  to  allow  for 
administrative  and  security  review, 
scheduling,  and  to  make  a 
determination  that  there  are  no 
anticipated  problems  with  the  requester 
prior  to  utilization  of  the  facility. 

A  copy  of  the  final  supporting 
statement  may  be  viewed  free  of  charge 
at  the  NRC  Public  Document  Room, 
2120  L  Street,  NW  (lower  level), 
Washington,  DC  OMB  clearance 
requests  are  availabJe  at  the  NRC 
worldwide  web  site(http:// 
www.nrc.gov/NRC/PUBLIC/OMB/ 
index.html).  The  document  will  be 
available  on  the  NRC  home  page  site  for 
60  days  after  the  signature  date  of  this 
notice. 

Comments  and  questions  should  be 
directed  to  the  OMB  reviewer  listed 
below  by  June  29,  2000.  Comments 
received  after  this  date  will  be 
considered  if  it  is  practical  to  do  so,  but 
assurance  of  consideration  cannot  be 
given  to  comments  received  after  this 
date.  Erik  Godwin,  Office  of  Information 
and  Regulatory  Affairs  (3150-     ), 
NEOB-10202,'Office  of  Management 
and  Budget.  Washington^DC  20503. 

Comments  can  also  be  submitted  by 
telephone  at  (202)  395-3087. 

The  NRC  Clearance  Officer  is  Brenda 
Jo.  Shelton,  301-415-7233. 

Dated  at  Rockville.  Mar>land,  this  22nd 
day  of  May  2000 

For  the  Nuclear  Regulatory  Commission 
Brenda  |o.  Shelton, 

NEC  Clearance  Officer.  Office  of  the  Chief 
Information  Officer 

[FR  Doc  00-13455  Filed  5-26-00;  8:45  am) 

BILLING  COOC  7580-01 -T 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-269,  50-270,  and  50-287] 

Oulce  Energy  Corporation;  Oconee 
Nuclear  Station  Units  1, 2,  and  3; 
Notice  of  Issuance  of  Renewed  Facility 
Operating  Ucense;  Nos.  DPR-38, 
DPR-47,  and  DPR-55  for  an  Additional 
20- Year  Period 

Notice  is  hereby  given  that  the  U.S. 
Nuclear  Regulatory  Commission  (the 
Commission)  has  issued  (1)  Renewed 
Facility  Operating  License  No.  DPR-38 
(the  Unit  1  license),  (2)  Renewed 
Facility  Operating  License  No.  DPR— 47 
(the  Unit  2  license),  and  (3)  Renewed 
Facility  Operating  License  No.  DPR-55 
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(the  Unit  3  license)  to  Duke  Energy 
Corporation  (the  licensee).  The  Unit  1 
license  authorizes  operation  of  the 
Oconee  Nuclear  Station,  Unit  1  by  the 
licensee  at  reactor  core  power  levels  not 
in  excess  of  2568  megawatts  thermal  in 
accordance  with  the  provisions  of  the 
Unit  1  license  and  its  Technical 
Specifications  (Appendix  A).  The  Unit  2 
license  authorizes  operation  of  the 
Oconee  Nuclear  Station,  Unit  2  by  the 
licensee  at  rector  core  power  levels  not 
in  excess  of  2568  megawatts  thermal  in 
accordance  with  the  provisions  of  the 
Unit  2  license  at  its  Technical 
Specifications.  The  Unit  3  license 
authorizes  operation  of  the  Oconee 
Nuclear  Station,  Unit  3  by  the  licensee 
at  reactor  core  power  levels  not  in 
excess  of  2568  megawatts  thermal  in 
accordance  with  the  provisions  of  the 
Unit  3  license  and  its  Technical 
Specifications. 

Oconee  Nuclear  Station*;  Units  1,  2, 
and  3,  are  pressurized  water  nuclear 
reactors  located  in  eastern  Oconee 
County  about  8  miles  northeast  of 
Seneca,  South  Ccu-olina. 

The  application  for  the  renewed 
licenses  complies  with  the  standards 
and  requirements  of  the  Atomic  Energy 
Act  of  1954,  as  amended  (the  Act),  and 
the  Commission's  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  regulations  in  10  CFR 
Chapter  I,  which  are  set  forth  in  each 
license.  Public  notice  of  the  proposed 
action  and  opportunity  for  hearing 
regarding  the  proposed  issuance  of  these 
renewed  operating  licenses  was 
published  in  the  Federal  Register  on 
August  11,  1998  (63  FR  42885). 

For  further  details  with  respect  to 
these  actions,  see  (1)  The  Duke  Energy 
Corporation  Oconee  Nuclear  Station 
Units  1,  2,  and  3,  Application  for 
Renewed  Operating  Licenses,  dated  July 
6,  1998.  as  supplemented  by  letter  dated 
March  27,  2000,  and  by  letters 
contained  in  Appendix  E  of  NUREG- 
1723.  'Safety  Evaluation  Report  Related 
to  the  License  Renewal  of  Oconee 
Nuclear  Station,  Units  1,  2.  and  3,"  (2) 
Renewed  Facility  Operating  License 
Nos.  DPR-38,  DPR-47,  and  DPR-55, 
with  the  appendix  listed  above;  (3)  the 
Commission's  Safety  Evaluation  Reports 
dated  June  16.  1999,  Februar\'  3,  2000, 
and  March  2000  (NUREG-1723):  (4)  the 
licensee's  updated  final  safety  analysis 
report:  and  (5)  the  Commission's  Final 
Environmental  Impact  Statement 
(NUREG-1437,  Supplement  2).  dated 
December  1996.  These  items  are 
available  at  the  NRC's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street  NW.,  Washington,  DC  20555- 
0001.  In  addition,  documents  that  were 


issued  after  November  1,  1999,  (e.g., 
NUREG-1723,  and  NUREG-1437, 
Supplement  2)  can  be  viewed  from  the 
NRC  Public  Electronic  Reading  Room  at 
http://www.nrc.gov/NRC/ADAMS/ 
index.html. 

A  copy  of  the  Renewed  Facility 
Operating  Licenses,  Nos.  DRP-38,  DRP- 
47,  and  DPR-55.  may  be  obtained  upon 
request  addressed  to  the  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001 ,  Attention:  Director, 
Division  of  Licensing  Project 
Management.  Copies  of  the  Safety 
Evaluation  Report  (NUREG-1723)  and 
the  Final  Enviroimiental  Impact 
Statement  (NUREG-137,  Supplement  2) 
may  be  purchased  from  the  National 
Technical  Information  Ser\'ice, 
Springfield,  Virginia  22161-0002 
(telephone  number  1-800-553-6847. 
<http://wwrw.ntis.gov>),  or  the 
Superintendent  of  Documents.  U.S. 
Government  Printing  Office.  P.O.  Box 
37082,  Washington.  DC  20402-9328 
(telephone  number  202-512-1800. 
<http://www.access.gpo.gov/su_docs>). 
All  orders  should  clearly  identify'  the 
NRC  publication  number  and  the 
requestor's  Government  Printing  Office 
deposit  account,  or  VISA  or  Mastercard 
number  and  expiration  date. 

Dated  at  Rockville.  Maryland,  this  23rd  dav 
of  May,  2000. 

For  the  Nuclear  Regulatory  Commission. 

loseph  M.  Sebrosky, 

Prject  Manager.  License  Renewal  and 
Standardization  Branch.  Division  of 
Rfgulatory  Improvement  Programs.  Office  of 
Xurh'or  Reactor  Regulation. 
|FR  Dot .  00-13457  Filed  5-26-00;  8:45  am] 

BILUNG  CODE  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  040-08868] 

Environmental  Assessment  and 
Finding  of  No  Significant  Impact  and 
Notice  of  Opportunity  for  a  Kiearing 

agency:  Nuclear  Regulatory 

Commission. 

ACTION:  Environmental  Assessment  and 

Finding  of  No  Significant  Impact  and 

Notice  of  Opportunity  for  a  Hearing  for 

disposal  pursuant  to  10  CFR  20.2002. 

summary:  The  U.S.  Nuclear  Regulator}' 
Commission  is  considering  the  license 
amendment  request  for  disposal 
pursuant  to  10  CFR  20.2002  of  solid 
residual  material  containing  up  to  25 
picocuries  of  thorium-232  and  progeny 
per  gram  of  filtercake  from  II-VI, 
Incorporated,  to  an  industrial  landfill. 
II-VI,  Incorporated,  is  authorized  to 
perform  activities  with  source  material 


pursuant  to  License  STA-1455.  The 
licensee  and  the  NRC  performed  dose 
assessments  of  the  disposal  of  this 
material  in  this  meinner.  and  determined 
that  such  disposal,  with  the  restriction 
that  not  more  than  two  effective 
containers  per  month  be  disposed  of  in 
this  manner,  would  result  in  doses  of 
less  than  25  millirem  per  year. 

Introduction 

II-VI,  Incorporated  (II-VI),  is  a 
specialty  manufacturer  whose  products 
include  optical  components  for  the  laser 
industry,  some  of  which  contain 
thorium.  They  are  authorized  to  perform 
manufacturing  activities  with  source 
material  pursuant  to  License  STA-1455. 
Filtration  of  liquid  effluents  to  remove 
metals  prior  to  release  to  the  sanitar\' 
sewerage  system  results  in  collection  of 
small  quantities  of  thorium  in  the  solid 
residual  material  (filtercake).  The 
licensee  generates  10  or  fewer 
containers  of  filtercake  each  year.  Each 
container  holds  approximately  23.9 
cubic  meters  of  material  having  a  mass 
of  approximately  36.000  kilograms, 
which  is  defined  as  an  "effective 
container"  for  the  purpose  of  dose 
assessment.  The  material  typically 
contains  less  than  25  picocuries  of 
thorium-232  and  progeny  per  gram  of 
filtercake  (25  pCi/g  Th-232).  The 
licensee  requested  disposal  of  this 
material  pursuant  to  10  CFR  20.2002  to 
an  industrial  landfill,  and  provided  a 
dose  analysis  to  justify-  their  proposed 
limit  of  25  pCi/g.  The  licensee  and  the 
NRC  performed  dose  assessments  of  the 
disposal  of  this  material  in  this  manner, 
and  determined  that  such  disposal 
would  result  in  doses  of  less  than  25 
millirem  per  year  to  members  of  the 
public  so  long  as  not  more  than  two 
effective  containers  per  month  would  be 
disposed  of  in  this  manner. 

Proposed  Action 

The  U.S.  Nuclear  Regulatory- 
Commission  is  considering  the  request 
for  disposal  pursuant  to  10  CFR  20.2002 
to  an  industrial  landfill,  of  not  more 
than  two  effective  containers  per  month 
of  solid  residual  material  (filtercake) 
containing  up  to  25  picocuries  of 
thorium-232  and  progeny  per  gram  of 
filtercake  from  Il-\1.  Incorporated. 

The  Need  for  the  Proposed  Action 

Filtration  of  liquid  effluents  is 
required  by  other  regulatory  agencies  to 
remove  metals  from  the  liquid  effluent 
prior  to  release  to  a  public  sanitan,' 
sewerage  system,  and  small  amounts  of 
thorium  are  retained  in  the  filtercake. 
The  licensee  needs  this  amendment  to 
the  license  in  order  to  have  a  cost- 
effective  method  of  disposal  of  the 
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filtercake  containing  metals.  Prior  to 
filtering  of  the  liquid  effluents,  thorium 
in  this  waste  stream  was  released  to  a 
public  sanitary  sewerage  system  in 
accordance  with  10  CFR  20.2003 
regulatory  limits.  A  restriction  is 
required,  that  not  more  than  two 
effective  containers  be  disposed  of  eaf:h 
month,  in  order  to  ensure  that  such 
disposals  do  not  exceed  the  criterion  of 
25  millirem  per  year  (25  mrem/y)  to  a 
member  of  the  public. 

Alternatives  to  the  Proposed  Action 

The  staff  considered  results  of 
analyses  using  a  generic  model  for 
unrestricted  release  of  the  material.  The 
staff  concluded  that  disposal  pursuant 
to  10  CFR  20.2002  of  this  material 
without  restrictions  would  meet  the  25 
mrem/y  criterion  only  if  the  filtercake 
did  not  exceed  4.1  pC^i/g  Th-232. 

The  staff  considered  results  of 
analyses  to  determine  if  site-specific 
data,  such  as  regional  meteorological 
and  subsurface  information,  would  be 
likely  to  change  the  dose  assessment 
results  significantly.  The  staff 
concluded  that  annual  doses  would  be 
less  than  those  resulting  from 
assessments  using  the  generic:  model, 
but  the  annual  doses  still  would  be  in 
excess  of  the  25  mrem/y  criterion  if  the 
filtercake  contained  up  to  25  pCi/g  Th- 
232. 

The  staff  cimsidered  results  of 
analyses  using  a  model  that  assumed  the 
landfill  would  not  be  used  for  any 
future  activities,  as  could  occur  if  deed 
restrictions  were  in  place  that  prevented 
exhumation  of  the  landfill.  The  staff 
concluded  that  doses  would  meet  the  25 
mrem/y  criterion  but  that  such  deed 
restrictions  are  unlikely  at  this  time. 

Environmental  Impacts  of  the  Proposed 
Action 

The  activities  that  NRC  staff  will 
authorize,  pursuant  to  10  CFR  20  2002. 
through  the  issuance  of  an  amendment 
to  License  No.  ,STA-1455  is  expected  to 
have  an  insignificant  impact  on  tht; 
environment.  The  disposal  of  fhti 
filtercake  containing  up  to  25  pCi/g  Th- 
232,  restricted  so  that  no  more  than  two 
effective  containers  of  filtercake  are 
disposed  of  per  month  to  an  industrial 
landfill,  would  not  exceed  the  criterion 
of  25  mrem/y  to  a  member  of  the  public 

Conclusion 

The  environmental  impacts  from  the 
proposed  action  are  insignificant 

Finding  of  No  Significant  Impact 

The  (Commission  has  prepared  an 
Environmental  Assessment  related  to 
the  proposed  disposal  pursuant  to  10 
CFR  20.2002  of  filtercake  containing  up 


to  25  pCi/g  thorium-232  and  progeny 
from  II- VI.  On  the  basis  of  the 
Environmental  Assessment,  the 
(Commission  has  concluded  that  this 
licensing  action  would  not  significantly 
affect  the  environment  and  does  not 
warrant  the  preparation  of  an 
environmental  impact  statement 
Accordingly,  it  has  determined  that  a 
Finding  of  No  Significant  Impact  is 
appropriate. 

The  above  documents  related  to  this 
proposed  action  are  available  for  public 
inspection  and  copying  at  the 
Commission's  Public  Document  Room 
at  the  (^Iman  Building.  2120  L  Street 
NW.  Washington.  DC. 

Opportunity  for  a  Hearing 

The  NRC  hereby  provides  notice  that 
this  is  a  proceeding  on  an  application 
for  a  license  amendment  falling  within 
the  scope  of  Subpart  L.  Informal  Hearing 
Procedures  for  Adjudications  in 
Materials  Licensing  Proceedings,  of 
NRC's  rules  and  practice  for  domestic 
licensing  proceedings  in  10  CFR  Part  2. 
F^ursuant  to  10  CFR  2.1205(a).  any 
person  whose  interest  may  be  affected 
by  this  proceeding  may  file  a  request  for 
a  hearing  in  accordance  with  10  CFR 
2.1205(c).  A  request  for  a  hearing  must 
be  filed  within  thirty  (30)  days  of  the 
date  of  publication  of  the  Federal 
Register  Notice. 

The  request  for  a  hearing  must  be 
filed  with  the  Office  of  the  Secretary- 
either: 

1.  By  delivery'  to  the  Docketing  and 
Service  Branch  of  the  Office  of  the 
Secretary  at  One  White  Flint  North. 
11555  Rockvillo  Pike.  Rockville.  MD 
20852-2738;  or 

2.  By  mail  or  telegram  addressed  to 
the  Secretary.  H.  S.  Nuclear  Regulatory' 
(Commission.  Washington,  Di'.  20555. 
Attention:  Docketing  and  Service 
Branch. 

In  addition  to  meeting  other 
applicable  requirements  of  10  CFR  Part 
2  of  the  NR(C's  regulations,  a  request  for 
a  hearing  filed  by  a  person  other  than 
the  applicant  must  describe  in  detail: 

1.  Tne  interest  of  the  requestor  in  the 
proceeding; 

2.  How  that  interest  may  be  affected 
by  the  results  of  the  proceeding, 
including  the  reasons  why  the  requestor 
should  be  permitted  a  hearing,  with 
particular  reference  to  the  factors  set  out 
in  10  CFR  2.1205(g); 

3.  The  requestor's  areas  of  concern 
about  the  licensing  activity  that  is  the 
subject  matter  of  the  proceeding;  and 

4.  The  circumstances  establishing  that 
the  request  for  a  hearing  is  timely  in 
accordance  with  10  CFR  2.1205(c). 

In  accordance  with  10  CFR  2.1205(e), 
each  request  for  a  hearing  must  also  be 


served,  by  delivering  it  personally  or  by 
mail,  to: 

1.  The  applicant,  II- VI  Incorporated. 
375  Saxonburg  Boulevard.  Saxonburg, 
PA  16056.  Attention:  Mr.  John 
Lebrecque.  and 

2.  The  NRC  staff,  by  delivery  to  the 
Executive  Director  for  Operations.  One 
White  Flint  North.  11555  Rockville 
Pike.  Rockville.  MD.  20852,  or  by  mail, 
addressed  to  the  Executive  Director  for 
Operations.  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555. 

For  further  details  with  respect  to  this 
action,  the  application  for  amendment 
request  is  available  for  inspection  at  the 
Commission's  Public  Document  Room, 
2120  L  Street  NW.  Washington.  DC 
20555. 

Dated  at  King  of  Prussia.  Pennsylvania,  this 
16th  day  of  May.  2000. 

For  The  I'.S  Nuclear  Regulatory 
(Commission 
Francis  M.  Costello, 

Deputy  Dtivi:tor.  Division  of  Nuclear  \iatcnals 
Safety.  Region  1. 

|FR  Dor  00-1.14.';2  Filed  .5-26-00:  8:4.5  am] 
BILUNQ  CODE  7S«M)1-P 


NUCLEAR  REGULATORY 
COMMISSION 

Notice  of  a  Public  M««tlng  of  the 
Interagency  Steering  Committee  on 
Radiation  Standards 

AGENCIES:  Nuclear  Regulatory 
Commission  and  U.  S.  Environmental 
Protection  Agency. 

ACTION:  Notice  of  public  meeting. 

summary:  The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  will  hold  a  meeting 
of  the  Interagency  Steering  Committee 
on  Radiation  Standards  (ISCORS)  on 
June  13.  2000.  The  purpose  of  ISCORS 
is  to  foster  early  resolution  and 
coordination  of  regulatory  issues 
associated  with  radiation  standards. 
Agencies  represented  on  ISCORS 
include  the  NRC;  U.S.  Environmental 
Protection  Agency;  the  U.S.  Department 
of  Defense;  U.S.  Department  of  Energy; 
U.S.  Department  of  Labors. 
Occupational  Safety  and  Health 
Administration;  U.S.  Department  of 
Transportation:  and  the  U.S. 
Department  of  Health  and  Human 
Service.  Representatives  of  the  Office  of 
Management  and  Budget  (OMB).  the 
Office  of  Science  Technology  Policy 
(OSTP),  and  of  the  States  are  observers 
at  meetings. 
The  objectives  of  ISCORS  include: 
(1)  Facilitating  a  consensus  on 
acceptable  levels  of  radiation  risk  to  the 
public  and  workers; 
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(2)  Promoting  consistent  risk 
assessment  and  risk  management 
approaches  in  setting  and  implementing 
standards  for  occupational  and  public 
protection  from  ionizing  radiation; 

(3)  Promoting  completeness  and 
coherence  of  Federal  standards  for 
radiation  protection;  and 

(4)  Identifying  interagency  issues  and 
coordinating  their  resolution. 

ISCORS  meetings  involve  pre- 
decisional,  intra-governmental 
discussions  and,  as  such,  are  not 
normally  open  for  observation  by 
members  of  the  public  or  media. 
However,  summary  meeting  notes  are 
available  at  the  IS(:ORS  website  http:// 
i\'W'w. iscors.org.  ISCORS  meets 
approximately  once  each  calendar 
quarter. 

DATES:  The  meeting  will  be  held  from  1 
to  5  p.m.  on  Tuesday,  June  13,  2000. 
ADDRESSES:  The  meeting  will  be  held  in 
the  NRC  Auditorium  at  Two  White  Flint 
North,  11545  Rockville  Pike,  Rockville, 
Maryland  20852. 

FOR  FURTHER  INFORMATION  CONTACT: 
Questions  with  respect  to  this  action 
should  be  referred  to  Patricia  A. 
Santiago,  Division  of  Waste 
Management.  Office  of  Nuclear  Material 
Safety  and  Safeguards,  U.S.  Nuclear 
Regulatory  Commission  at  (301)  415- 
7269;  fax  301-415-5398;  E-mail 
pas2@nrc.gov;  or  Behram  Shroff.  Office 
of  Air  and  Radiation.  U.S. 
Environmental  Protection  Agency  at 
(202)  564-9707;  fax  202-565-2065;  E- 
mail  shroff.behraw@epa.gov. 
SUPPLEMENTARY  INFORMATION:  Visitor 
parking  around  the  NRC  building  is 
limited:  however,  the  workshop  site  is 
located  adjacent  to  the  White  Flint 
Metro  Station  on  the  Red  Line.  Seating 
for  the  public  will  be  on  a  first-come, 
first-served  basis. 

Daled  at  Rorkville.  Maryland,  this  22nd 
day  of  .May.  2000. 

For  the  Nuclear  Regulatory  (Cf)mmission. 
John  T.  Greeves, 

Director.  Division  of  Wastr  .Management. 
Office  of  Suclear  Material  Safety  and 
Safeguards 

|FR  Doc.  00-134.ifi  Filed  5-26-00;  8:4,5  amj 
BILUNG  CODE  7S9(MI1-P 


NUCLEAR  REGULATORY 
COMMISSION 

Membership  on  the  Executive 
Resources  Board 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Appointment  to  the  Executive 

Resources  Board  for  the  Senior 

Executive  Service. 


SUMMARY:  The  U.S.  Nuclear  Regulaton,' 
Commission  (NRC)  has  announced  the 
following  appointments  to  the  NRC 
Executive  Resources  Board.  The  NRC 
Executive  Resources  Board  is 
responsible  for  providing  institutional 
continuity  in  executive  personnel 
management  by  overseeing  NRC's 
Senior  Executive  Service  and  Senior 
Level  System  merit  staffing,  executive 
succession  planning,  and  position 
management  activities. 

Appointees 

William  D.  Travers,  Executive  Director 

for  Operations,  Chair 
Karen  D.  Cyr,  Cieneral  Counsel 
Stuart  Reiter,  Acting  Chief  Information 

Officer 
Jesse  L.  Punches,  Chief  Financial  Officer 
Annette  Vietti-Cook,  Secretary  of  the 

Commission 
Frank  J.  Miraglia,  Deputy  Executive 

Director  for  Reactor  Programs 
Carl  J.  Paperiello,  Deputy  Executive 

Director  for  Materials,  Research  and 

State  Programs 
Patricia  G.  Norry,  Deputy  Executive 

Director  for  Management  Services 

Samuel  J.  Collins,  Director,  Office  of 

Nuclear  Reactor  Regulation 
WiUiam  F.  Kane,  Director,  Office  of 

Nuclear  Material  Safety  and 

Safeguards 
Ashok  C.  Thadani,  Director,  Office  of 

Nuclear  Regulatory  Research 
Michael  L.  Springer,  Director,  Office  of 

Administration 
Paul  E.  Bird,  Director,  Office  of  Human 

Resources 
Irene  P.  Little,  Director,  Office  of  Small 

Business  and  Civil  Rights 
Hubert  J.  Miller,  Regional 

Administrator,  Region  1 
Luis  A.  Reyes,  Regional  Administrator. 

Region  II 
James  E.  Dyer,  Regional  Administrator. 

Region  III 
Ellis  W.  Merschoff.  Regional 

Administrator,  Region  IV 

EFFECTIVE  DATE:  May  18,  2000. 

FOR  FURTHER  INFORMATION  CONTACT: 

Carolyn  J.  Swanson,  Secretary, 
Executive  Resources  Board,  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555.  (301)  415-7530. 

Dated  at  Rockyjlle.  Maryland  this  18th  day 
of  May  2000. 

For  the  U.S.  Nuclear  Regulatory 
Commission. 
Paul  E.  Bird. 

Director.  Office  of  Human  Resources. 
|FR  Doc.  00-13453  Filed  5-26-00;  8:45  am] 
BILLING  CODE  759(M)1-I> 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Proposed  Collection;  Comment 
Request 

Upon  Written  Reque.st.  Copies  Ayailable 
From:  Securitie.s  and  Exchange 
Commission  Office  of  Filings  and 
Information  Services  Washingtnn.  DC 
20549 
Extension: 

Form  F-80.  SEC  File  No.  270-357.  OMB 

Control  No.  323.5-0404 
Form  18.  SEC  File  No.  270-105.  O.MB 

Control  .No.  3235-0121 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.)  the  Securities 
and  Exchange  Commission 
("Commission")  is  soliciting  comments 
on  the  collections  of  information 
summarized  below.  The  Commission 
plans  to  submit  these  existing 
collections  of  information  to  the  Office 
of  Management  and  Budget  for 
extension  and  approval. 

Form  F-80  is  used  by  certain 
Canadian  issuers  to  register  securities  to 
be  issued  in  exchange  offers  or  business 
combinations.  All  information  provided 
on  Form  F-80  must  be  submitted  to  the 
Commission.  Form  F-80  is  required  to 
be  filed  on  occasion  and  is  a  public 
document.  Form  F-80  takes 
approximately  2  hours  to  prepare  and  is 
filed  by  2  respondents  for  a  total  of  4 
burden  hours. 

Form  18  is  used  for  the  registration  of 
securities  of  any  foreign  government  or 
political  subdivision  on  a  U.S. 
Exchange.  All  information  provided  on 
Form  18  must  be  submitted  to  the 
Commission.  Form  18  is  filed  on 
occasion  and  is  a  public  document. 
Form  18  takes  approximately  8  hours  to 
prepare  and  filed  by  5  respondents  for 
total  of  40  burden  hours. 

Written  comments  are  invited  on:  (a] 
Whether  the  proposed  collection  of 
information  is  necessar>'  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility: 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information:  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  collected:  and  (d)  wavs  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology.  Consideration  will  be  given 
to  comments  and  suggestions  submitted 
in  writing  within  60  days  of  this 
publication. 

Please  direct  your  written  comments 
to  Michael  E.  Bartell,  Associate 
Executive  Director.  Office  of 
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Information  Technology,  Securitie.s  and 
Exchange  Commission.  450  5th  Street, 
NW  Washington.  DC  20549. 

Ddlfd   \U\  JJ.  200(1 
Margaret  H.  McFarland, 

Deputy  .Sf'crpfon 

IKK  Do(    00-1  )4 1 J  Kili'd  5-26-00;  8:4.5  am) 

BILLING  CODE  M10-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Issuer  Delisting;  Notice  of  Application 
To  Withdraw  From  Listing  and 
Registration;  (Boise  Cascade 
Corporation,  Common  Stocli,  $2.50  Par 
Value,  and  Associated  Common  Stock 
Purchase  Rights)  File  No.  1-05057 

.May  2).  2000 

Boise  Cascade  Corporation 
("Company")  has  filed  an  application 
with  the  Securities  and  Exchange 
Commission  ('Commission"),  pursuant 
to  Section  12(d)  of  the  Securities 
Exchange  Act  of  1934  ("Act")  '  and  Rule 
12d2-2(d)  thereunder,'  to  withdraw  its 
Common  Stock.  $2.50  par  value,  and 
associated  Common  vStock  Purchase 
Rights  (referred  to  collectively  herein  as 
the  "Securities"), '  from  listing  and 
registration  on  the  Chicago  Stock 
Exchange,  Incorporated  ("CHX"). 

The  Company,  whose  Securities  are 
additionally  listed  on  the  New  York 
Stock  Exchange  ("NYSE"),  is  seeking  to 
withdraw  the  Securities  from  listing  and 
registration  on  the  CHX  at  this  time  in 
order  to  save  the  costs  associated  with 
such  listing  and  related  compliance. 
The  Company's  (]ommon  Stock  has 
been  listed  for  trading  on  the  CHX  since 
1968.  but  in  a  recent  review  of  its 
business  conduct  the  Company  found 
that  the  majoritv  (more  than  95%)  (jf  its 
Common  Stock  is  traded  on  the  NYSE. 
The  Company's  board  of  directors  has 
therefore  determined  that  no  significant 
business  reasons  exist  for  maintaining 
the  Securities'  listing  and  registration  on 
the  CHX. 

The  Company  has  stated  that  its 
application  relates  solelv  to  the 
withdrawal  r)f  the  Securities  from  listing 
and  registration  on  the  CHX  and  shall 
have  no  effec:t  upon  the  Securities' 
continued  listing  and  registration  on  the 
NYSE  under  Section  12(b)  of  the  Act  •» 

The  withdrawal  of  the  .Securities  from 
listing  and  registration  on  the  (;HX  was 
approved  by  the  C^ompanys  board  of 


'  r)  I  S(,  :'8i(il) 

-•  17(:i-R240  i:j(l2-ilill 

'The  rimimnn  Slu<  k  Ciin  tuise  Rights  .iri' 
currmillv  Mm  hcd  to.  ami  lr«(lH'ti>mMhnr  with   Ihf 
C  jimpaiiy  i  Comnuiii  ,St<M  k. 

'  15  i;.SC  78/(b). 


directors  at  a  meeting  held  on  July  31, 
1998.  and  a  resolution  so  stating  was 
forwarded  to  the  CHX  in  accordance 
with  its  rules.  The  Company  has 
included  with  its  application  a  copy  of 
a  letter  from  the  CHX  confirming  that 
the  ("ompanys  request  for  withdrawal 
complies  with  the  rules  of  the  CHX 
governing  an  issuer's  removal  of 
securities  from  listing  and  registration 
on  the  CHX. 

Any  interested  person  may.  on  or 
before  June  14,  2000,  submit  by  letter  to 
the  Secretary  of  the  Securities  and 
Exchange  Commission.  450  Fifth  Street. 
NW.  Washington.  DC  20549-0609.  facts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  CHX  and  what  terms,  if  any, 
should  be  imposed  by  the  Commission 
for  the  protection  of  investors.  The 
Commission,  based  on  the  information 
submitted  to  it.  will  issue  an  order 
granting  the  application  after  the  date 
mentioned  above,  unless  the 
Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  bv  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
riuthoritv. ' 
Jonathan  G.  Katz,* 
Secretary. 

!FR  Doc    00-1.3411  Filed  ri-26-00;  8:45  am] 
BILUNG  COOC  8010-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Rel.  No.  IC-24460:  File  No.  812-11684] 

The  Ohio  National  Life  Insurance 
Company,  et  ai. 

\U\   14.  2000 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission"). 
ACTION:  Notice  of  Application  for  an 
Order  under  Section  6(c)  of  the 
Investment  Clompany  AcA  of  1940.  as 
amended  (the  "Act")  granting 
exemptions  from  the  provisions  of 
.Sections  2(a)(32).  22(c).  and  27(i)(2)(A) 
of  the  Act  and  Rule  22c-l  thereunder,  to 
permit  the  recapture  of  certain  credits 
applied  to  purchase  payments  made 
under  certain  deferred  variable  annuity 
contracts. 

SUMMARY  OF  APPUCATIONS:  Applicants 
seek  an  order  under  Section  6(c)  of  the 
Act  to  the  extent  necessary  to  permit  the 
issuance  and,  under  specified 
circumstances,  the  subsequent  recapture 
of  certain  credits  applied  to  purchase 
payments  made  under  certain  deferred 
variable  annuity  contracts,  described 


irCKK  2(M)  )(>-)UI|l| 


herein,  that  The  Ohio  National  Life 
Insurance  Company  ("Ohio  National") 
will  issue  through  the  Ohio  National 
Variable  Account  A  (the  "Account ') 
(the  contracts  are  collectively  referred  to 
herein  as  the  "Contracts'). 

Applicants:  Ohio  National,  the 
Account,  and  Ohio  National  Equities. 
Inc.  ("ONEQ")  (  collectively. 
"Applicants"). 

Filing  Date:  The  Application  was  filed 
on  November  19,  1999  and  amended  on 
March  17.  2000. 

Hearing  or  Salification  of  Hearing:  An 
order  granting  the  Application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  Applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  on  [une  13. 
2000  and  should  be  accompanied  by 
proof  of  service  on  Applicants,  in  the 
form  of  an  affidavit  or,  lawyers,  a 
certificate  of  service.  Hearing  requests 
should  state  the  nature  of  the  writer's 
interest,  the  reason  for  the  request,  and 
the  issues  contested.  Persons  who  wish 
to  be  notified  of  a  hearing  may  request 
notification  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary.  SEC.  450  5th 
Street.  N.W..  Washington.  DC  20549- 
0609.  Applicants  c/o  Ronald  L. 
Benedict.  Esq..  Corporate  Vice 
President,  Counsel  and  Secretary.  The 
Ohio  National  Life  Insurance  Company, 
P.O.  Box  237,  Cincinnati.  Ohio  45201.' 

FOR  FURTHER  INFORMATION  CONTACT: 

Rebecca  Marquigny,  Senior  Counsel,  or 
Keith  Carpenter.  Branch  Chief.  Office  of 
Insurance  Products,  Division  of 
Investment  Management,  at  (202)  942- 
0670. 

SUPPLEMENTARY  INFORMATION:  The 

following  is  a  summary  of  the 
Application.  The  complete  Application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch,  450  Fifth 
Street.  N.W..  Washington.  DC  20549- 
0102  (tel.  (202)  942-8090). 

Applicants'  Representations 

1.  Ohio  National  was  organized  under 
the  laws  of  Ohio  in  1909.  It  writes  life, 
accident  and  health  insurance  and 
annuities  in  47  states,  the  District  of 
Columbia  and  Puerto  Rico.  Currently. 
Ohio  National  has  assets  in  excess  of  $7 
billion  and  equity  in  excess  of  $710 
million.  Ohio  National  is  a  stock 
company  ultimately  owned  by  a  mutual 
insurance  holding  company  (Ohio 
National  Mutual  Holdings.  Inc.)  with 
Ohio  Nation's  contract  owners  having 
majority  ownership  of  the  latter. 
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2.  Variable  Account  A  was  established 
in  1969  by  Ohio  National  as  a  separate 
account  under  Ohio  law  for  the  purpose 
of  funding  variable  annuity  contracts 
issued  by  Ohio  National.  The  Account 

is  a  segregated  asset  account  of  Ohio 
National.  The  Account  and  its 
component  sub-accounts  are  registered 
together  with  the  Commission  as  a 
single  unit  investment  trust  under  the 
Act  (File  No.  811-1978).  The  Account 
will  fund  the  variable  benefits  available 
under  the  Contracts.  The  offering  of  the 
Contracts  will  be  registered  under  the 
Securities  Act  of  1933  (the  "1933  Act"). 
That  portion  of  the  assets  of  the  Account 
that  is  equal  to  the  reserves  and  other 
Contract  liabilities  with  respect  to  the 
Account  is  not  chargeable  with 
liabilities  arising  out  of  any  other 
business  of  Ohio  National.  Any  income, 
gains  or  losses,  realized  or  unrealized, 
from  assets  allocated  to  the  Account  are. 
in  accordance  with  the  Contracts, 
credited  to  or  charged  against  the 
Account,  without  regard  to  other 
income,  gains  or  losses  of  Ohio 
National. 

3.  ONEQ  is  the  principal  underwriter 
of  the  Contracts.  ONEQ  is  registered 
with  the  Commission  as  a  broker-dealer 
under  the  Securities  Exchange  Act  of 
1934  and  is  a  member  of  the  National 
Association  of  Securities  Dealers,  Inc. 
The  Contracts  are  sold  by  insurance 
agents  of  Ohio  National  who  are  also 
registered  representatives  of  registered 
broker-dealers  that  have  entered  into 
distribution  agreements  with  ONEQ. 
ONEQ  is  a  wholly-owned  subsidiary'  of 
Ohio  l^Jational. 

4.  The  minimum  initial  purchase 
payment  is  $5,000  ($2,000  for  IRAs).  A 
Contract  owner  may  make  additional 
payments  of  at  least  $500  at  any  time 
($300  for  payroll  deduction  plans).  Ohio 
National  may  limit  total  purchase 
payments  to  $1,500,000. 

5.  Ohio  National  credits  extra 
amounts  to  the  Contract  each  time  a 
Contract  owner  makes  a  purchase 
payment  (the  "Credit").  "The  Credit 
equals  4%  of  each  purchase  payment. 
Ohio  National  allocates  Credit  amounts 
pro  rata  to  the  Sub- Accounts  (defined 
herein)  and  to  Ohio  National's  general 
account  in  the  same  ratio  as  the 
purchase  payments.  Ohio  National  will 
fund  Credit  amounts  from  its  general 
account  assets. 

6.  The  Credit  is  not  part  of  the  amount 
a  Contract  owTier  will  be  paid  if  the  10- 
day  free  look  option  is  exercised.  Ohio 
National  may  not  offer  a  Credit  on 
purchase  payments  made  within  one 
year  of  a  free  partial  withdrawal  to  the 
extent  those  purchase  payments  are  less 
than  the  amount  withdrawn.  Credit 
amounts  applied  within  one  year  of  the 


date  of  death  are  deducted  from 
amounts  payable  for  any  death  benefit 
or  stepped-up  death  benefit  where  the 
amount  to  be  paid  is  based  upon 
Contract  value  (as  opposed  to  being 
based  on  payments  minus  withdrawals). 
Credit  amounts  paid  within  one  year  of 
a  Contract  owners  confinement  in  a 
nursing  facility  are  deducted  from  any 
amounts  paid  under  the  nursing  facility 
confinement  benefit. 

7.  The  free  look  period  is  the  10-day 
period  during  which  an  owner  may 
return  a  Contract  after  it  has  been 
delivered  and  receive  a  full  refund  of 
the  Contract  value,  less  any  Credit 
amounts.  The  owner  bears  the 
investment  risk  from  the  time  of 
purchase  until  he  or  she  returns  the 
Contract.  The  refund  amount  may  be 
more  or  less  than  the  purchase  payment 
the  owner  made,  unless  the  law  requires 
that  the  full  amount  of  the  purchase 
payment  be  refunded. 

8.  The  Contract's  death  benefit 
provision  states  that  a  death  benefit  will 
be  paid  to  the  Contract  owner's 
designated  beneficiary  if  the  annuitant 
(and  any  contingent  annuitant)  dies 
before  annuity  payments  begin.  This 
death  benefit  will  be  the  greatest  of:  (i) 
The  Contract  value  (minus  any  Credit 
amounts  applied  within  one  year  of  the 
date  of  death);  or  (ii)  the  net  of  purchase 
payments  less  withdrawals;  or  (iii)  the 
stepped-up  death  benefit  amount  if  the 
Contract  has  been  in  effect  for  at  least 

8  years.  ^  However,  if  the  death  benefit 
is  not  claimed  within  90  days  after  the 
date  of  death,  Ohio  National  will  pay 
the  Contract  value  (minus  any  Credit 
amounts  applied  within  one  year  of  the 
date  of  death)  instead  of  any  greater 
death  benefit.  The  death  benefit  is  an 


'  For  the  8year  period  beginning  on  the  eighth 
Contract  anniversar\'.  the  stepped-up  death  benefit 
will  be  the  greater  of  (i)  the  Contract  value  Imnius 
any  Credit  amounts  applied  during  the  preceding 
year)  as  of  the  eighth  anniversary  or  (ii]  the  net  of 
purchase  payments  less  withdrawal  made  on  or 
before  the  eight  anniversary.  At  the  beginning  of 
each  later  8-year  period  (until  the  annuitant  attains 
age  90).  the  stepped-up  death  benefit  will  be  the 
greater  of  (I)  The  Contract  value  (minus  anv  credit 
amounts  applied  during  the  preceding  vear)  on  that 
date  or  (ii)  the  death  benefit  as  of  the  last  day  of 
the  preceding  8-year  period.  The  stepped-up  death 
benefit  amount  is  increased  by  purchase  pavment 
and  decreased  by  withdrawals  made  during  each  8- 
year  period  after  the  eighth  anniversary  In  those 
states  where  permitted,  the  Contract  owner  mav 
elect  an  optional  annual  stepped-up  death  benefit 
at  the  time  the  Cxintract  is  issued.  With  that  option, 
the  death  benefit  will  be  increased  in  the  manner 
indicated  above,  until  the  annuitant  attains  age  80, 
on  each  Contract  anniversary  on  which  the  Contract 
value  (minus  any  Credit  amounts  applied  during 
the  preceding  year)  exceeds  the  death  benefit  for  the 
previous  year.  There  is  an  additional  charge 
(presently  at  an  annual  rate  of  0  10%  of  the  optional 
death  benefit  amount,  which  rate  mav  be  increased 
to  no  more  than  0.25%  on  Contracts  in  the  future) 
for  this  optional  benefit. 


optional  feature  of  the  Contract  that 
must  be  elected  by  the  owner.  Ohio 
National  presently  does  not  assess  a 
charge  for  the  death  benefit  but  reserves 
the  right  to  do  so  for  Contracts  issued 
in  the  future  in  an  amount  up  to  0.25% 
of  annual  premium. 

9.  The  Contract's  nursing  facility 
confinement  benefit  provision  provides 
that,  if  the  annuitant  is.  or  has  been, 
confined  to  a  state  licensed  or  legally 
operated  in-patient  nursing  home 
facility  for  at  least  30  consecutive  days. 
Ohio  National  will  not  assess  a 
surrender  charge  on  partial  withdrawals 
of  up  to  $5,000  per  month.  Under  the 
Contract's  nursing  facility  confinement 
benefit  provision,  a  Contract  owner  mav 
withdraw,  subject  to  the  $5,000  per 
month  limit,  an  aggregate  amount  equal 
to  one  half  of  the  Contract  value  as  of 
the  beginning  of  the  confinement 
without  incurring  a  surrender  charge. 
Any  Credit  amounts  applied  within  one 
year  before  confinement  will  be 
deducted  from  the  proceeds  of  the  first 
such  withdrawal.  This  waiver  of  the 
surrender  charge  may  not  be  available  in 
all  states  and  it  only  applies  wheli:  (i) 
The  confinement  begins  after  the  first 
contract  anniversan,-  and  before  annuity 
pa>Tnents  begin;  (ii)  the  Contract  was 
issued  before  the  annuitant's  80'^ 
birthday;  and  (iii)  Ohio  National 
receives  the  request  for  withdrawal . 
together  with  proof  of  the  confinement, 
at  Ohio  National's  home  office  while  the 
annuitant  is  confined  or  within  90  days 
after  discharge  from  the  facility. 

10.  The  amount  the  owner  receives 
upon  exercise  of  free  look  rescission 
rights  or  payment  of  the  Contract's 
death  benefit  will  always  equal  or 
exceed  the  surrender  value  of  the 
Contract.-  The  amount  the  owner 
receives  upon  payment  of  a  partial 
withdrawal  in  connection  with  the 
Contract's  nursing  facility  confinement 
benefit  will  always  equal  or  exceed  the 
amount  the  owner  would  have  received 
had  the  surrender  charge  not  been 
waived. 

11.  Owners  of  the  Contracts  may 
allocate  their  purchase  payments  among 
a  number  of  sub-accounts  of  the 
Account  (the  "Sub-Accounts").  Each 
Sub- Account  will  invest  in  shares  of  a 
corresponding  portfolio  of  Ohio 
National  Fund.  Inc..  The  Dow  (SM) 
Target  Vaftable  Fund  LLC.  Goldman 
Sachs  Variable  Insurance  Trust.  Janus 
Aspen  Series,  J. P.  Morgan  Series  Trust 
II.  Lazard  Retirement  Series.  Inc., 
Mitchell  Hutchins  Series  Trust,  Morgan 
Stanley  Dean  Witter  Universal  Funds, 


''  The  surrender  value  of  the  Contract  equals  the 
Contract  value  minus  the  contingent  deferred  sales 
charge  or  "CDSC.  ' 


34512 


Federal  Register/ Vol.  65.  No.  104 /Tuesday.  May  30,  2000 /Notices 


Inc.,  Salomon  Brothers  Variable  Series 
Fund  Inc..  and  Strong  Variable 
Insurance  Funds.  Inc 

12.  Ohio  National,  at  a  later  date,  may 
decide  to  create  additional  Sub- 
Accounts  to  invest,  in  any  additional 
funding  media  as  may  not  or  in  the 
future  be  available.  Ohio  National,  from 
time  to  time,  also  may  combine  or 
eliminate  Sub-Accounts,  or  transfer  the 
assets  to  and  from  Sub-Accounts 

13.  The  Contract  provides  for  various 
surrender  options,  annuity  benefits  and 
annuity  payout  options,  as  well  as 
transfer  privileges  among  Sub- Accounts, 
dollar  cost  averaging,  and  other  features. 
The  Contract  contains  the  following 
charges:  (i)  A  CDSC  as  a  percentage  of 
the  amount  withdrawn  or  surrendered:  ' 
(ii)  a  $30  annual  administrative  charge; 
(iii)  a  mortality  and  expense  risk  charge 
of  1.15%:  (iv)  administrative  expense 
charge  of  0.25%;  (v)  a  transfer  fee  of  $10 
after  the  first  transfer  made  during  a 
calendar  month;  and  (vi)  any  applicable 
state  premium  tax. 

Applicants'  Legal  Analysis 

1.  Section  6(c)  of  the  Act  authorizes 
the  Commission  to  exempt  any  person, 
security  or  transaction,  or  any  class  or 
classes  of  persons,  securities  or 
transactions  from  the  provisions  of  the 
Act  and  the  rules  promulgated 
thereunder  if  and  to  the  extent  that  such 
exemption  is  necessary  or  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  Act.  Applicants 
request  that  the  Commission,  pursuant 
to  Section  6(c)  of  the  Act.  grant  the 
exemptions  requested  below. 
Applicants  represent  that  it  is  not 
administratively  feasible  to  track  the 
Credit  amount  in  the  Account  after  the 
Credit  is  applied.  Accordingly,  the 
asset-based  charges  applicable  to  the 
Account  will  be  assessed  against  the 
entire  amounts  held  in  the  A(:c:t)unt, 
including  the  Oedit  amount,  during  the 
free  look  period  and  the  one  year 
recapture  periods.  As  a  result,  during 
such  periods,  the  aggregate  asset-based 
charges  assessed  against  an  owner's 
annuity  account  value  will  be  higher 
than  those  that  would  be  charged  if  the 
owners  annuity  ai:count  value  did  not 
include  the  Credit. 

2.  .Subsection  (i)  of  .Section'??  of  the 
Act  provides  that  Section  27  does  not 
apply  to  any  registered  separate  account 
funding  variable  insurance  contracts,  or 
to  the  sponsoring  insurance  company 


'The  (;U.S(;  .Si  hfiluli-  IS  <is  follows  y'*ii  in  ve.ir 
1.  8%  ill  voar  2;  7'\,  iii  vHar  .(.  H'S>  ill  year  4;  !i% 
in  v»'ar  5.  4'N,  in  year  b;  2%  in  v««r  7.  1%  in  year 
H,  anil  ITS.  HI  viwr  '1  and  Ihrri-after. 


and  principal  underwriter  of  such 
account,  except  as  provided  in 
paragraph  (2)  of  the  subsection. 
Paragraph  (2)  prnvidps  that  it  shall  be 
unlawful  for  such  a  separate  account  or 
sponsoring  insurance  company  to  sell  a 
contract  funded  by  the  registered 
separate  account  unless  such  contract  is 
a  redeemable  security.  Section  2(a)(32) 
defines  'redeemable  security"  as  any 
security,  other  than  short-term  paper, 
under  the  terms  of  which  the  holder, 
upon  presentation  to  the  issuer,  is 
entitled  to  receive  approximately  his 
proportionate  share  of  the  issuer's 
current  net  assets,  or  the  cash  equivalent 
thereof 

3.  Applicants  submit  that  the 
recapture  of  the  Credit  amount  in  the 
circumstance  set  forth  in  the 
Application  would  not  deprive  an 
owner  of  his  or  her  proportionate  share 
of  the  issuer's  current  net  assets.  An 
owner's  interest  in  the  Credit  amount 
allocated  to  his  or  her  annuity  account 
value  upon  receipt  of  an  initial  purchase 
payment  is  not  vested  until  the 
applicable  free  look  period  has  expired 
without  return  of  the  Contract. 
Similarly,  and  owner's  interest  in  the 
Credit  amounts  allocated  to  his  or  her 
annuity  account  within  one  year  of  the 
date  of  death  or  confinement  to  a 
nursing  facility  also  is  not  vested.  Until 
the  right  to  recapture  has  expired  and 
any  Credit  amount  is  vested.  Ohio 
National  retains  the  right  and  interest  in 
the  Credit  amount,  although  not  in  the 
earnings  attributable  to  that  amount. 
Thus,  when  Ohio  National  recaptures 
any  Credit,  it  is  merely  retrieving  its 
own  assets,  and  the  owner  has  not  been 
deprived  of  a  proportionate  share  of  the 
Account's  assets  because  his  or  her 
interest  in  the  Credit  amount  has  not 
vested. 

4  In  addition,  permitting  an  owner  to 
retain  a  Credit  amount  under  a  Contract 
upon  the  exercise  of  the  free  look  would 
not  only  be  unfair,  but  would  also 
encourage  individuals  to  purchase  a 
Contract  with  no  intention  of  keeping  it 
and  returning  it  for  a  quick  profit. 
Furthermore,  the  recapture  of  Credit 
amounts  within  one  year  preceding  the 
date  of  death  or  confinement  to  a 
nursing  facility  is  designed  to  provide 
Ohio  National  with  a  measure  of 
protection  against  anti-selection.  The 
risk  here  is  that,  rather  than  spreading 
purchase  payments  over  a  number  of 
years,  an  owner  might  make  very  large 
purchase  payments  shortly  before  death 
or  confinement,  thereby  leaving  Ohio 
National  little  time  to  recover  the  cost 
of  the  Credit  amounts.  As  noted  earlier, 
the  amounts  recaptured  equal  the  Credit 
amounts  provided  by  Ohio  National 
from  its  general  account  assets,  and  any 


gain  would  remain  a  part  of  the  owner's 
Contract  value.  In  addition,  with  respect 
to  free  look  and  death  benefit  recapture 
of  Credit  amc;iints.  the  amount  the 
owner  receives  will  always  equal  or 
exceed  the  surrender  value  of  the 
Contract  and.  with  respect  to  the 
recapture  of  Credit  amount  in 
connection  with  a  partial  withdrawal 
made  under  the  nursing  facility 
confinement  benefit,  the  amount  the 
owner  receives  will  always  equal  or 
exceed  the  amount  the  owner  would 
have  received  had  the  surrender  charge 
not  been  waived. 

5.  Applicants  represent  that  the  Credit 
will  be  attractive  to  and  in  the  interest 
of  investors  because  it  will  permit 
owners  to  put  104%  of  their  purchase 
payments  to  work  for  them  in  the 
selected  Sub- Accounts.  In  addition,  the 
owner  will  retain  any  earnings 
attributable  to  the  Credit,  as  well  as  the 
principal  Credit  amount  once  vested. 

6.  Applicants  submit  that  the 
provisions  for  recapture  of  any  Credit 
under  the  Contracts  do  not  violate 
Sections  2(a)(32)  and  27(i)(2)(A)  of  the 
Act.  Applicants  believe  that  a  contrary 
conclusion  would  be  inconsistent  with 
a  stated  purpose  of  the  National 
Securities  Markets  Improvement  Act  of 
1996  ("NSMIA").  which  is  to  amend  the 
Act  to  "provide  more  effective  and  less 
burdensome  regulation."  Sections  26(e) 
and  27(i)  were  added  to  the  Act  to 
implement  the  purposes  of  NSMIA  and 
Congressional  intent.  The  application  of 
a  Credit  to  purchase  payments  made 
under  the  Contracts  should  not  raise  any 
questions  as  to  Ohio  National's 
compliance  with  the  provisions  of 
Section  27(i).  However,  to  avoid  any 
uncertainty  as  to  full  compliance  with 
the  Act.  Applicants  request  an 
exemption  from  Sections  2{a)(32)  and 
27(i)(2)(A).  to  the  extent  deemed 
necessary,  to  permit  the  recapture  of  any 
Credit  under  the  circumstances 
described  in  the  Application,  without 
the  loss  of  relief  from  Section  27 
provided  by  Section  27(i). 

7.  Section  22(c)  of  the  Act  authorizes 
the  Commission  to  make  rules  and 
regulations  applicable  to  registered 
investment  companies  and  to  principal 
underwriters  of  and  dealers  in.  the 
redeemable  securities  of  any  registered 
investment  company  to  accomplish  the 
same  purposes  as  contemplated  by 
Section  22(a).  Rule  22c-l  thereunder 
prohibits  a  registered  investment 
company  issuing  any  redeemable 
security,  a  person  designated  in  such 
issuer's  prospectus  as  authorized  to 
consummate  transactions  in  any  such 
security,  and  a  principal  underwriter  of, 
or  dealer  in,  such  security,  from  selling, 
redeeming,  or  repurchasing  any  such 
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security  except  at  a  price  based  on  the 
current  net  asset  value  of  such  security 
which  is  next  computed  after  receipt  of 
a  tender  of  such  security  for  redemption 
or  of  an  order  to  purchase  or  sell  such 
security. 

8.  Ohio  Nationals  recapture  of  the 
Credit  might  arguably  be  viewed  as 
resulting  in  the  redemption  of 
redeemable  securities  for  a  price  other 
than  one  based  on  the  current  net  asset 
value  of  the  Account.  Applicants 
contend,  however,  that  the  recapture  of 
the  Credit  does  not  violate  Section  22(c) 
and  Rule  22c-l.  To  effect  a  recapture  of 
a  Credit.  Ohio  National  will  redeem 
interests  in  an  owner's  Account  at  a 
price  determined  on  the  basis  of  the 
current  net  asset  value  of  that  Account. 
The  amount  recaptured  will  equal  the 
amount  of  the  Credit  that  Ohio  National 
paid  out  of  its  general  account  assets. 
Although  the  owner  will  be  entitled  to 
retain  any  investment  gain  attributable 
to  the  Credit,  the  amount  of  that  gain 
will  be  determined  on  the  basis  of  the 
current  net  asset  value  of  the  Account. 
Thus,  no  dilution  will  occur  upon  the 
recapture  of  the  Credit.  Applicants  also 
submit  that  the  second  harm  that  Rule 
22c-l  was  designed  to  address,  namely 
speculative  trading  practices  calculated 
to  take  advantage  of  backward  pricing, 
will  not  occur  as  a  result  of  the 
recapture  of  the  Credit.  However,  to 
avoid  any  uncertainty  as  to  full 
compliance  with  the  Act.  Applicants 
request  an  exemption  from  the 
provisions  of  Section  22(c)  and  Rule 
22c- 1  to  the  extent  deemed  necessary  to 
permit  them  to  recapture  the  Credit 
under  the  Contracts. 

Conclusion 

Applicants  submit,  based  on  the 
grounds  summarized  above,  that  their 
exemptive  request  meets  the  standards 
set  out  in  Section  6(c)  of  the  Act. 
namely,  that  the  exemptions  requested 
are  necessary  or  appropriate  in  the 
public  interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  Act.  and  that, 
therefore,  the  Commission  should  grant 
the  requested  order. 

For  Ihp  C.ommission.  In  the  Division  of 
Investment  Management,  pursuant  to 
(ielegated  authority. 
Jonathan  G.  Katz. 
Scrmtary-. 

|FR  Doc.  00-l.'H,37.5  Filed  ."i-2b-00;  8:4,5  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-42807;  File  No.  SR-4SE- 
00-03] 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  and 
Notice  of  Filing  and  Order  Granting 
Accelerated  Approval  to  Amendment 
No.  1  by  the  international  Securities 
Exchange  LLC  Relating  to  Block  and 
Facilitation  Trades 

.May  22.  2000. 

I.  Introduction 

On  February  25.  2000.  the 
International  Securities  Exchange  LLC 
("ISE"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission"),  pursuant  to 
Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act").i  and 
Rule  29b—4  thereunder.^  a  proposed  rule 
change  relating  to  its  proposed  block 
order  and  facilitation  mechanisms. 

The  proposed  rule  change  was 
published  for  comment  in  the  Federal 
Register  on  March  6.  2000.^  The 
Commission  received  three  comment 
letters  regarding  the  proposal.''  On  May 
19,  2000,  the  ISE  filed  Amendment  No. 
1  to  the  proposed  rule  change."^  This 
order  approves  the  proposed  rule 
change.  In  addition,  the  Commission  is 
publishing  this  notice  to  solicit 
comments  on  Amendment  No.  1  and  is 
simultaneously  approving  Amendment 
No.  1  on  an  accelerated  basis. 

II.  Description  of  the  Proposal 

ISE  Rule  716(c)  establishes  a  "block 
mechanism"  through  which  ISE 
members  can  obtain  liquidity  for  the 
execution  of  block-size  orders  ^  from 
market  makers  and  other  ISE  members 


'  l.srSC  78s(b)(l). 

-  irCFR  240  19b-4. 

'  Sp(  uritips  Exrhangp  .Art  Rejpase  No.  42473 
IFpbruarv  29.  2000).  65  FR  11H18. 

■*  Sff  IpltiTs  to  lonathan  G.  Katz.  Setretary.  .SEC. 
from  Holly  H.  Smith.  .Sutherland.  .Asbill  &  Brpnnaii 
LLP.  liatpci  -March  24.  2000  CS.A&B  Letter"):  Peter 
1  C;hppu(.avagp.  Fiilbrighl  7  jaworski  L  L.P.,  dated 
M,iri  h  J8.  2000  (-Phh  Letter");  and  tlharles  | 
Henrv.  President  and  Chief  Operating  (Kficer. 
Chitago  Board  Options  Exchange,  dated  .March  M. 
2000  "CBOE  Letter") 

'•  .Sep  letter  from  Katherine  .Simmons,  \i(  e 
President  and  .As.stx  iate  Oneral  Counsel.  ISE.  to 
Deborah  Flynn.  .Senior  Special  Counsel.  Division  of 
Market  Regulation.  SEC;.  dated  May  19.  2000 
(  '.Amendment  No.  1"),  In  .Amendment  .\o.  1.  ISE 
proposes  to  delete  a  reference  tn  ISE  Rule  713  to 
eliminate  a  Primary  .Market  Maker's  partic  ipalion 
right  with  respe<.l  to  facilitation  orders  ISE  also 
proposes  to  clarify  that  members  may  enter 
indications  at  pric;es  that  improve  the  facilitation 
price  if  su(  h  improved  prii  e  is  inferior  In  the  ISK 
best  bid  or  offej. 

•'For  purposes  of  ISE  rules  only  ,  blot  k-size  orders 
are  orders  tor  fifty  contracts  or  more.  .See  ISE  Rule 
716(a). 


with  orders  at  the  ISE  inside  bid  or  offer 
("Crowd  Participants").  Similarly.  ISE 
Rule  716(d)  establishes  a  "facilitation 
mechanism"  through  which  members 
can  seek  to  facilitate  block-size  public 
customer  orders.  Upon  the  entry  of  an 
order  into  the  block  or  facilitation 
mechanisms,  a  broadcast  message  is 
sent  to  the  Crowd  Participants. 

The  proposed  rule  change  contains 
several  proposed  revisions  to  existing 
ISE  Rule  716.  First,  the  ISE  has 
proposed  commentar}^  to  ISE  Rules 
716(c)  and  (d)  with  respect  to  the  block 
order  mechanism  and  the  facilitation 
mechanism,  specifying  that  participants 
will  be  given  30  seconds  to  respond  to 
a  broadcast  message  from  either  the 
block  or  facilitation  mechanism. 

Second,  the  ISE  proposes  to  amend 
ISE  Rule  716(d)(4)(i)  to  provide  that 
only  public  customer  bids  (offers)  on  the 
Exchange  at  the  time  a  facilitation  order 
is  executed  that  are  priced  higher 
(lower)  than  the  facilitation  price  will  be 
executed  at  the  facilitation  price,  unless 
there  is  sufficient  size  to  execute  a 
facilitation  order  entirely  at  a  better 
price.  Higher  bids  and  lower  offers  from 
non-customer  orders  and  quotes  will  be 
executed  at  their  stated  price.  The 
current  rule  provides  non-customer 
orders  and  quotes  the  benefit  of  the 
facilitation  or  "block  clean-up"  price. 

Third.  ISE  is  proposing  amendments 
to  ISE  Rule  716(d)(4)(ii) "  to  eliminate  a 
Primar>-  Market  Maker's  ("PMM") 
participation  right  with  respect  to  the 
allocation  of  orders  entered  into  the 
facilitation  mechanism  by  deleting  a 
reference  to  ISE  Rule  71 3. '^  In  other 
words,  under  ISE's  proposed 
amendments  to  ISE  Rule  716(d)(4)(ii),  if 
a  PMM  is  among  the  Crowd  Participants 
with  interest  at  the  facilitation  price,  the 
PMM  will  be  treated  the  same  as  all 
other  Crowd  Participants  and  not  given 
a  preferential  allocation  under  ISE  Rule 
713. 

Finally,  ISE  is  proposing  to  amend 
ISE  Rule  716(d)(2)  and  (3)  "  to  clarify 
that  a  Crowd  Participant  may  enter  into 
the  facilitation  mechanism  an  indication 
at  a  better  price  than  the  facilitation 
price,  but  only  if  such  better  price  is 
inferior  to  the  ISE  best  bid  or  offer.  If  a 
Crowd  Participant  wishes  to  enter  an 
indication  at  a  price  equal  to  or  better 
than  the  ISE  best  bid  or  offer,  the  Crowd 
Participant  may  do  so  only  by  changing 
its  quote  or  entering  an  order,  so  that 


"  See  .Amendment  No.  1.  supra  note  5 

"ISE  Rule  713  sets  forth  the  PMMs  allot  ation 

algorithm.  .See  Securities  Exchange  Act  Release  No. 

42H08 

".See  .Amendment  No.  1.  supra  note  5. 
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such  interest  will  be  disseminated  to  the 
public. 

UI.  Summary  of  Comments 

The  Commission  received  three 
comment  letters  on  the  proposal. '" 
These  commenters  opposed  ISEs 
proposed  rule  change,  as  originally 
proposed. ' '  Commenters  argued  that  the 
proposed  30  second  response  time 
would  make  it  easier  for  ISE  members 
to  execute  as  principal  their  own 
customers'  orders  for  50  contracts  or 
more  without  meaningful  opportunity 
for  price  improvement  by  competitors, 
which  they  argued  would  undermine 
the  intended  purpose  of  having 
customers'  orders  reasonably  exposed  to 
other  trading  interest  before  being 
executed  by  the  facilitating  ISE 
member.'-  Moreover,  this  proposed  30 
second  response  time,  commenters 
emphasized,  is  not  enough  time  for 
market  participants  to  have  a  reasonable 
opportunity  to  improve  the  facilitation 
price,  especially  because  Crowd 
Participants  who  wish  to  improve  the 
price  are  required  by  the  rules  to  do  so 
10  seconds  prior  to  the  expiration  of  the 
30  second  time  period,  effectively 
reducing  the  response  time  to  20 
seconds." 

In  response  to  commenters'  objections 
to  the  proposed  30  second  "exposure 
period."  ISE  stales  that  30  seconds  is 
sufficient  time  for  Crowd  Participants  in 
the  ISE  market  to  respond  to  an  order, 
noting  that  the  Commission  has 
approved  exposure  times  of  as  few  as  15 
seconds  for  certain  equity  exchanges 
ISE  notes  that  floor-based  exchanges 
have  no  specific  limitation  on  how  long 
a  proposed  facilitation  order  must  be 
exposed  to  the  crowd  before  it  is 
executed.  Moreover,  ISE  states  that 
commenters  have  no  basis  to  assert  that 
20.  30  or  60  seconds  is  the  appropriate 
exposure  time,  given  the  lack  of 
precedent  for  an  electronic  options 
market.'*^  ISE  asserts  that,  based  upon 
consultation  with  its  members  and 
using  the  knowledge  and  understanding 


'"  Sep  note  4.  supra 

' '  The  tkjmmis.sion  notes  that  Lommenlers 
t!xpresse<i  vu-ws  iin  a  numtwr  of  i.ssiies  related  In 
the  ISE  block  and  facilitation  me<;hanisms  thai  wcrt- 
(luLside  the  s( ope  of  the  current  KSE  proposal, 
several  of  which  were  addressed  in  the 
Commission's  approval  of  ISE  as  a  national 
securities  exchange  See  ,Se<  unties  Exchange  .Act 
Release  No  A2i?i'i  Ifebruarv  24,  20(H),  B5  FK  1 IJHH 
Consequently,  this  order  adiiresses  only  (.omnients 
ref^ardiiiK  those  issues  presented  tiy  the  current 
proposal 

'-  .SVf  SA&B  Letter,  Fhlx  Letter:  CBOE  Letter 

I  'See  SA&B  Letter,  Phlx  Letter 

'*  Sfe  letter  to  lonnthan  (i   Katz.  Secretary,  SK(^, 
from  Kdtherine  .Simmons,  Vic  e  I'resideni  aiul 
Ass(K:iate  Ceneral  tJninsel,  ISE,  dated  May  19,  2(HJtl 
("ISE  Response  Letter"  I 

'>Id. 


of  electronic  trading  it  has  developed, 
its  proposal  is  reasonably  designed  to 
protect  both  customers  and  liquidity 
providers  in  its  electronic  marketplace 
and  is  consistent  with  the  requirements 
of  the  Act.'*' 

Commenters  also  objected  to  the 
proposed  amendment  requiring  non- 
customer  bids  (offers)  priced  higher 
(lower)  than  the  facilitation  price  to  be 
executed  at  their  stated  price,  rather 
than  a  single  "clean-up  "  price. '^  The 
commenters  argued  that  the  ISE's 
proposal  would  act  as  a  disincentive  to 
ISE  Competitive  Market  Makers 
("CMMs")  and  other  Electronic  Access 
Members  ("EAMs")  to  display  their  true 
trading  interest  and  offer  price 
improvement,  because  a  CMM  who 
wants  to  trade,  but  cannot  facilitate  the 
entire  order  at  an  improved  price,  will 
likely  elect  not  to  offer  any  price 
improvement  to  avoid  the  'penalizing 
impact"  of  the  rule."* 

In  response,  ISE  argues  that  this 
proposed  amendment  benefits 
customers  because  where  a  non- 
customer  (/,e,,  broker-dealer  or  market 
maker)  indicates  that  it  is  willing  to 
trade  at  a  price  that  is  better  than  the 
facilitation  or  'clean-up  "  price,  the 
customer  order  being  facilitated  would 
get  the  benefit  of  the  better  price,  even 
if  the  entire  order  cannot  be  executed  at 
the  better  price."*  The  ISE  believes  that 
the  effect  of  the  proposed  change  will  be 
to  increase  opportunities  for  price 
improvement  for  customer  orders. ^° 

'4       rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  Amendment  No. 
1 ,  including  whether  the  proposed 
amendment  is  consistent  with  the  Act. 
Persons  making  written  submission 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW, 
Washington.  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  US.C,  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 


Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  ISE.  All 
submissions  should  refer  to  File  No. 
SR-ISE-00-03  and  should  be  submitted 
by  June  20,  2000. 

V.  Discussion 

After  careful  review,  the  Commission 
finds  that  the  proposed  rule  change  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange.^'  In  particular,  the 
Commission  finds  that  proposal  is 
consistent  with  Section  6(b)(5)  of  the 
Act.  2^ 

Under  Section  6(b)(5)  of  the  Act.^'  a 
registered  national  securities  exchange 
must  have  rules  that  are  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  to  foster 
cooperation  and  coordination  with 
persons  engaged  in  regulating,  clearing, 
settling,  processing  information  with 
respect  to.  and  facilitating  transactions 
in  securities,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and,  in  general,  to  protect 
investors  and  the  public  interest. 

Specifically,  the  Commission  finds 
that  ISE's  proposed  conmientary  to  ISE 
Rule  716  establishing  the  "exposure 
time"  for  a  facilitation  order  at  30 
seconds  is  consistent  with  Section 
6(b)(5)  of  the  Act.^*  Currently,  there  is 
no  time  period  specified  in  the  ISE's 
rules  for  how  long  facilitation  orders 
must  be  exposed  to  the  trading  crowd. 
Instead,  the  amount  of  time  to  respond 
is  set  by  the  Exchange.  The  Commission 
believes  that  setting  out  in  the  ISE's 
rules  the  response  period  will  provide 
certainty  to  the  other  market 
participants  and  ensure  that  this  time 
period  will  not  be  changed  without  a 
corresponding  change  in  the  ISE  rules. 
On  floor-based  exchanges,  there  are  no 
rules  that  govern  how  long  an  order, 
including  a  proposed  facilitation  order, 
must  be  exposed  to  the  crowd  before  it 
is  executed.  In  addition,  in  the 
Commission's  view.  30  seconds  is  a 
reasonable  time  frame  for  Crowd 
Participants  in  ISE's  market  to  assess 
market  conditions  and  their  own  trading 
interest  and  to  enter  a  response  to  a 
facilitation  order.  Accordingly,  the 
Commission  is  approving  the  ISE's 
proposed  commentary  to  ISE  Rule  716. 


"Id 

'    .See  SA&B  Letter  Phlx  Utter 
'"  .See  ISE  Respunse  Letter, 


""  In  approving  this  rule,  the  Commission  has 
considered  its  impact  on  efficiemy.  competition, 
and  capital  formation,  15  USC,  78c(fl. 

-■'  15  L;.S.C  78flb)(5), 
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The  Commission  also  agrees  with  the 
ISE  that  public  customer  bids  (offers)  on 
the  Exchange  at  the  time  a  facilitation 
order  is  executed  that  are  priced  higher 
(lower)  than  the  facilitation  price  should 
be  executed  at  the  facilitation  price.  The 
Commission  believes  that  this  proposal 
will  both  protect  public  customer  limit 
orders  on  the  ISE's  book  and  provide 
public  customers  with  the  benefit  of 
price  improvemenfthrough  the 
facilitation  mechanism.  The 
Commission  also  believes  that  allowing 
the  execution  of  higher  bids  and  lower 
offers  from  non-customer  orders  and 
quotes  by  executing  them  at  their  stated 
price  is  reasonable.  Accordingly,  the 
Commission  finds  that  the  proposed 
amendment  to  ISE  Rule  716(d)(4)(i)  is 
consistent  with  Section  6(b)(5)  of  the 
Act  2s  in  that  it  promotes  just  and 
equitable  principles  of  trade  and 
facilitates  transactions  in  securities  by 
allowing  the  partial  execution  of  a 
facilitation  order  at  an  improved  price 
for  the  number  of  non-customer 
contracts  available,  while  protecting 
public  customer  orders  on  the  book  by 
giving  them  the  benefit  of  a  better 
execution  price. 

The  Commission  also  finds  that  the 
proposed  amendments  to  ISE  Rule 
716(d)(4)(ii)  are  consistent  with  Section 
6(b)(5)  of  the  Act.-^^  Under  current  ISE 
rules,  a  PMM  is  guaranteed  certain 
participation  rights  in  a  facilitation 
order  aifter  public  customer  orders  are 
executed  and  the  facilitating  EAM 
receives  an  allocation  of  40  percent  of 
the  order.  Amendment  No.  1  eliminates 
the  PMM's  participation  guarantee. 
Thus,  any  indication  or  quote  by  a  PMM 
will  be  treated  the  same  as  other  Crowd 
Participants'  interest.  The  Commission 
believes  that  this  proposed  amendment 
is  consistent  with  the  public  interest, 
and  that  it  promotes  just  and  equitable 
principles  of  trade  by  ensuring  that 
market  makers  will  be  able  to  compete 
in  a  fair  and  equitable  manner,  based  on 
the  competitiveness  of  their  quotes,  for 
that  portion  of  an  order  remaining  after 
public  customer  interest  and  the  EAMs 
facilitation  guarantee. 

The  Commission  finds  good  cause  for 
approving  this  proposed  amendment 
prior  to  the  thirtieth  day  after  date  of 
publication  of  the  notice  of  filing  in  the 
Federal  Register.  The  proposed  change 
to  paragraph  (d)(4)(ii)  of  ISE  Rule  716 
maJtes  available  to  Crowd  Participants  a 
greater  percentage  of  facilitation 
orders.  ^~  Specifically,  this  change 
ensures  that,  if  a  PMM  is  among  the 
Crowd  Participants  with  interest  at  the 


facilitation  price,  the  PMM  will  be 
treated  equally  with  all  other  Crowd 
Participants,  rather  than  being 
"guaranteed"  special  participation 
rights.  Because  this  amendment  reduces 
the  guarantees  to  PMMs,  the 
Commission  believes  it  will  increase  the 
opportunity  for  other  participants  in  ISE 
to  complete  for  order  flow  and  finds  that 
granting  accelerated  approval  to  the 
proposed  amendments  to  ISE  Rule 
716(d)(4)(ii)  in  Amendment  No.  1 
consistent  with  Section  18(b)(2)  Act.  2« 

Finally,  the  Commission  believes  that 
ISE's  proposed  amendment  to  ISE  Rules 
716(d)(2)  and  (3)  to  clarity  that  members 
may  enter  indications  into  the 
facilitation  mechanism  at  prices  that 
improve  the  facilitation  price,  if  such 
improved  price  is  inferior  to  the  ISE  best 
bid  or  offer,  is  consistent  with  the  Act. 
ISE's  rules  currently  state  that 
indications  from  Crowd  Participants 
must  be  priced  at  the  price  of  the  order 
to  be  facilitated  and  must  not  exceed  the 
size  of  the  order  to  be  facilitated.  To 
facilitate  the  order  at  a  price  superior  to 
the  facilitation  price,  ISE's  current  rules 
require  Crowd  Participants  to  enter 
orders  change  their  quotes,  as 
applicable.  The  proposed  amendment 
allows  a  Crowd  Participant  to  enter  an 
indication  to  facilitate  an  order  at  a 
price  better  than  the  facilitation  price, 
but  inferior  to  the  ISE  best  bid  or  offer. 
Without  this  change,  it  would  have  been 
possible  for  a  Crowd  Participant  to 
improve  the  facilitation  price,  but  not  be 
at  the  ISE  best  bid  or  offer.  In  this 
situation,  only  the  PMM  ^^  would  know 
about  the  improved  price,  creating  the 
potential  for  PMM  to  benefit  at  the 
expense  of  the  customer  order  being 
facilitated.  For  these  reasons,  the 
Commission  finds  that  ISE's  proposed 
amendment  is  consistent  with  Section 
6(b)(5)  of  the  Act  ^o 

The  Commission  also  finds  good 
cause  for  approving  the  proposed 
amendments  of  ISE  Rules  716(d)(2)  and 
(3)  prior  to  the  thirtieth  day  after  the 
date  of  publication  of  notice  of  filing  in 
the  Federal  Register.  These  proposed 
changes  eliminate  a  potential  avenue  for 
abuse  and  ensure  that  a  public  customer 
order  would  receive  the  benefit  of  any 
price  offered  that  is  better  than  the 
facilitation  price.  Accordingly,  the 
Commission  believes  that  these 
proposed  amendments  do  not 
significantly  alter  the  original  proposal, 
which  was  subject  to  a  full  notice  and 
comment  period  and  addresses  the 


issued  raised  by  commenters.  Therefore, 
the  Commission  finds  that  granting 
accelerated  approval  to  the  proposed 
changes  to  ISE  Rules  716(d)(2)  and  (3) 
in  Amendment  No.  1  is  consistent  with 
Section  19(a)(2)  of  Act.  *' 

VI.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.  ^^  that  the 
proposed  rule  change  (SR-ISE-00-03). 
including  Amendment  No.  1.  is 
approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority,  '* 

Margaret  H.  McFarland, 
Deputy  Secretary. 
|FR  Dot,  00-1,3413  Filed  5-26-00;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-42808;  File  No.  SR-iSE- 
00-01] 

Self-Regulatory  Organixations;  Order 
Approving  Proposed  Rule  Change  and 
Notice  of  Filing  and  Order  Granting 
Accelerated  Approval  to  Amendment 
No.  1  by  the  international  Securities 
Exchange  LLC  Relating  to  Market 
Maimer  Allocations 

May  22,  2000. 
I.  Introduction 

On  February-  25.  2000.  the 
International  Securities  Exchange  LLC 
("ISE"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission  ").  pursuant  to 
section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act").'  and 
Rule  19b-4  thereunder, ^  a  proposed  rule 
change  relating  to  its  proposed  market 
maker  allocation  algorithm. 

The  proposed  rule  change  was 
published  for  comment  in  the  federal 
Register  on  March  6,  2000, '  The 
Commission  received  three  comment 
letters  regarding  the  proposal. •*  On  May 
19,  2000,  the  ISE  filed  Amendment  No. 


'■•Id. 
'''Id. 
-"  See  .■\mendmenl  No,  1,  supra  note  5. 


^"ISr.SC;,  78f(b)(2) 

■="  Under  KSEs  rules.  onl>  the  PMM  has  ai  (  ess  to 
all  orders  on  the  ISE  book:  not  just  the  top  of  the 
hook, 

"'15U,S,C,  78f(b)(5). 


"13  l',S.C:,  78fa))l2), 

3M7(;FR200,30-3(a)(12), 

'  15  i;,S,C.  78s(b||l). 

n7CFK240  19b-^ 

^Securities  Exchange  .\rt  Release  No  42473 
IFebiaiar\  29,  20001  b5  FR  11818 

■"  .Spf  letters  to  lonathan  (i   katz.  Sec  retan .  SEC. 
from  Holh  H  Smith,  Sutherland,  .■Xsbdl  &  Brennan 
LLP,  dated  March  24,  2000  (■S.^S.B  Letter"!,  Peter 
I  Cheputavape.  i'ulbrighl  &  laworski  LLP,,  dated 
.March  28,  2000  CPhlx  Letter"):  and  Charles  1, 
Henrv,  President  and  Chief  Operating  Officer, 
c;hic.ag(i  Board  Options  Exchange,  dated  .March  31. 
2000  ("CBOE  Letter") 
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1  to  proposed  rule  change.'*  This  order 
approves  the  proposed  rule  change.  In 
addition,  the  Commission  is  publishing 
this  notice  to  solicit  comments  on 
Amendment  No.  1  and  is 
simultaneously  approving  Amendment 
No.  1  on  an  accelerated  basis. 

II.  Description  of  the  Proposal 

ISE  Rule  713(d)  provides  that  public 
customer  orders  at  a  given  price  have 
priority.  ISE  Rule  713(e)  provides  that, 
if  there  are  two  or  more  non-customer 
orders  or  market  maker  quotations  at  the 
Exchange's  inside  market,  after  fdling 
all  customer  orders  at  that  price, 
executions  will  be  allocated  between  the 
non-customer  orders  and  market  maker 
quotations  "pursuant  to  an  allocation 
procedure  to  be  determined  by  the 
Exchange  from  time  to  time.  *   *   •"  ISE 
Rule  713(e)  also  states  that  if  the  PMM 
is  quoting  at  the  Exchange's  inside 
market,  it  will  have  precedence  over 
non-customer  orders  and  CMM  quotes 
for  execution  of  orders  that  are  up  to  a 
specified  number  of  contracts.  The  ISE 
is  proposing  to  establish  its  allocation 
procedure  for  non-customer  orders  and 
market  maker  quotations,  and  to  define 
the  size  of  orders  for  which  the  PMM 
has  priority- 
According  to  the  ISE.  the  allocation 
procedure  is  a  trading  algorithm 
programmed  in  the  ISE's  electronic 
auction  market  system  ("System")  that 
determines  how  to  split  the  execution  of 
incoming  orders  among  professional 
trading  interests  at  the  same  price.  All 
public  customer  orders  at  a  given  price 
are  executed  fully  before  the  trading 
algorithm  is  applied.  Moreover,  because 
the  algorithm  is  applied  automatically 
by  the  System  upon  the  receipt  of  an 
executable  order,  only  those  non- 
customer  orders  and  market  maker 
quotes  that  are  in  the  System  participate 
in  the  algorithm.  The  ISE  represents 
that,  subject  to  the  PMM's  participation 


"•  See  lettej-  from  KalheririH  .Simmiin.s,  Vi(  »• 
FrHsident  and  .\ssix.iale  (^noral  (lounsel.  I.St,  Id 
Deborah  Flynii.  SHtiinr  .Spm  ial  (lounsel.  Division  of 
Market  Remilatlon.  SEC.  daleil  May  1«.  2(KMI 
("Amendment  No    1")   In  Amendment  No    I.  the 
I.SE  requests  that  the  ('j)nimission  approve  its 
proposal  with  respect  to  its  proposeii  five  contrail 
preference  as  a  one-year  pilot  program   Consistent 
with  this  r«iuesl.  the  ISE  proposes  to  revise 
paragraph  01(c)  of  Suppleinentarv  Material  to  I.SK 
Rule  713  to  retpiire  that  the  I.SE  provide  the 
lollowing  information  to  the  Commission  on  a 
quarterly  basis,  with  respei  t  to  iX'X.  cleared 
traii.sa(  tions   1 1 )  I'he  percentage  of  volume  «xe<  iited 
on  the  Exchange  (ex(  hiding  fa<  ilitation  orders)  thai 
results  from  the  exet  ulion  of  orders  of  five  contrai  Is 
or  fewer  ("Five  (Aintracl  Voliiine").  (21  ihe 
penentage  of  Five  Contract  Volume  exi«  uted  by 
Primary  Market  Makers  ("PMMs").  (I)  the  ratio  of 
PMM  trades  to  the  total  of  PMM  ,ind  Competitive 
Market  Maker  ( "CMM'I  trades,  anil  (4)  the  ratio  uf 
PMM  1  onlra(  1  volume  lo  Ihe  total  uf  PMM  and 
C.MM  I  oiilrai  t  voliiiiie 


rights  discussed  below,  the  allocation  of 
executions  to  non-customer  orders  and 
market  maker  quotes  is  based  on  the 
size  associated  with  the  order  or  quote 
relative  to  the  total  size  available  at  the 
execution  price. 

The  ISE  is  also  proposing  certain 
participation  rights  for  PMMs.  If  the 
PMM  is  one  of  the  participants  with  a 
quote  at  the  best  price,  it  has 
participation  rights  equal  to  the  greater 
of  (1)  the  proportion  of  the  total  size  at 
the  best  price  represented  by  the  size  of 
its  quote,  or  (2)  60  percent  of  the 
contracts  to  be  allocated  if  there  is  only 
one  other  non-customer  order  or  market 
maker  quotation  at  the  best  price,  40 
percent  if  there  are  two  other  non- 
customer  orders  and/or  market  maker 
quotes  at  the  best  price,  and  30  percent 
if  there  are  more  than  two  other  non- 
customer  orders  and/or  market  maker 
quotes  at  the  best  price.  In  addition,  the 
PMM  has  precedence  to  execute  orders 
of  five  contracts  of  fewer  if  it  is  quoting 
at  the  best  price.  The  proposal  provides 
that  the  PMM  cannot  receive  any 
portion  of  an  allocation  unless  it  is 
quoting  at  the  best  price  at  the  time  the 
System  receives  the  executable  order. 
Moreover,  the  size  associated  with  the 
PMM's  quote  must  be  sufficient  to  fill 
the  portion  of  the  order  that  would  be 
allocated  to  it  according  to  the 
participation  rights. 

The  Exchange  proposes  to  implement 
the  PMM  five  contract  preference  as  a 
one-year  pilot  program.*^  Dtuing  that 
time.  ISE  proposes  to  evaluate  what 
percentage  of  the  volume  executed  on 
the  Exchange,  excluding  volume 
resulting  from  the  execution  of  orders  in 
the  facilitation  mechanism,  is 
comprised  of  orders  for  five  contracts  or 
fewer  executed  by  PMMs,  and  will 
reduce  the  size  of  the  orders  included  in 
this  provision  if  such  percentage  is  over 
40  percent.^  In  addition,  during  this 
pilot  period.  ISE  proposes  to  provide 
certain  data  to  the  Commission  on  a 
quarterly  basis,  with  respect  to  OCC 
cleared  transaction:  (1)  The  percentage 
of  volume  executed  on  the  Exchange 
(excluding  facilitation  orders)  that 
results  from  the  execution  of  orders  of 
five  contracts  or  fewer  ("Five  Contract 
Volume  ");  (2)  the  percentage  of  Five 
(Contract  Volume  executed  by  PMMs;  (3) 
the  ratio  of  PMM  and  CMM  trades;  and 
(4)  the  ratio  of  the  PMM  contract 
volume  divided  by  the  total  of  PMM  and 
CMM  contract  volume." 


EQ.  Summary  of  Comments 

The  Commission  received  three 
comment  letters  on  the  proposal.^  These 
commenters  opposed  ISE's  proposed 
rule  change,  as  originally  proposed.  The 
commenters  argued  that  the  ISE's 
proposed  allocation  algorithm  would 
discourage  competition  among  market 
participants  by  requiring  that  other 
market  makers  and  non-customers  be 
quoting  at  the  best  bid  or  offer  on  ISE 
to  participate  in  the  execution  of  an 
incoming  order.  Thus,  ISE  Rule  713 
would  allow  a  PMM  to  trade  with  100 
percent  of  an  incoming  order  when  it 
was  along  at  the  ISE's  best  bid  or  offer.'" 
In  addition,  commenters  asserted  that 
the  algorithm  would  permit  a  PMM  to 
internalize  order  flow  by  giving  PMMs 
at  the  best  bid  or  offer  an  absolute  right 
to  trade  against  all  orders  of  five 
contracts  or  fewer. ' '  Commenters 
characterize  this  proposed  guarantee  as 
essentially  a  small  order  referencing 
rule  giving  PMMs  a  distinct  economic 
advantage  over  all  other  non-customer 
trading  interest  entered  into  the  ISE.  In 
connection  with  the  proposed  allocation 
procedure,  the  commenters  argued  that 
these  rules  build  an  infrastructure  for 
percentage  and  crossing,  and  guarantee 
that  the  orders  routed  to  ISE  will  not  be 
exposed  to  the  level  of  price 
competition  necessary  to  protect  the 
public  interest.'^ 

Commenters  also  disagreed  with  ISE's 
characterization  of  five  contracts  as  an 
"odd  lot."  noting  that  five  contracts 
represent  500  shares  of  underlying  stock 
and  that  orders  of  five  contracts  or  fewer 
constitute  a  significant  portion  of  all 
portion  of  all  options  order  flow." 
According  to  commenters,  the  proposed 
five  contract  precedence  for  PMMs  will 
result  in  referencing  arrangements, 
internalization,  and  payment  for  order 
flow  to  attract  these  low-risk  orders,  and 
is  anticompetitive  because  it  reduces 
incentives  for  other  market  makers  to 
quote  aggressively  due  to  their  inability 
to  attract  these  smaller  orders.'* 

In  response  to  commenters' 
objections,  the  ISE  notes  that  the 
percentage  of  an  order  that  a  PMM 
executes  is  uncertain  from  the  outset, 
and  far  from  a  "guarantee."  ''''  Instead, 
the  allocation  is  dependent  on  the 
number  of  public  customer  orders,  the 
price  and  size  of  the  PMM's  quote,  and 


"  See  .\meiidmenl  No   1 ,  supra  note  5. 

'Id 

•Id. 


'  See  note  4.  supra. 
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'^See  letter  to  Jonathan  G.  Kati,  Secratary,  SEC, 
from  Katherine  Simmons,  Vice  President  and 
Assrx-iale  Oneral  (kjunsel.  ISE.  dated  May  19,  2000 
("ISE  Response  Letter"). 
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the  number  of  non-customers  competing 
with  the  PMM  at  the  same  price.  The 
ISE  argues  that,  contrary  to  the 
commenters'  characterization  of  an 
absolute  "guarantee,"  the  algorithm 
provides  only  that  if  an  order  is  not 
completely  executed  after  public 
customer  orders  are  executed,  the  PMM 
has  preference  as  to  the  balance,  but 
only  if  quoting  at  the  best  price  and  only 
if  it  has  displayed  sufficient  size.  Thus, 
according  to  the  ISE,  a  PMM  must  be 
competitive  on  price  in  order  to  receive 
any  allocation,  and  must  be  competitive 
on  size — otherwise  its  allocation  is 
limited  by  the  size  associated  with  its 
quote."" 

Similarly,  the  ISE  argues  that  the 
commenters'  assertions  that  the  PMM 
preference  as  to  orders  of  five  contracts 
or  fewer  will  lead  to  decreased 
competition  for  small  orders, 
preferencing,  internalization,  and 
payment  for  order  flow  is  erroneous 
because  it  is  based  on  the  flawed 
premise  that  this  preference  is  an 
"exclusive  right"  and  absolute 
"guarantee."  '^  The  ISE  further  claims 
that  preferencing  and  payment  for  order 
flow  arrangements  are  unlikely  because 
orders  for  five  contracts  or  fewer  are 
expected  to  constitute  only  a  small 
percentage  of  order  flow.'"  Moreover, 
the  ISE  maintains  that  because  its 
market  is  based  on  intramarket  price 
and  size  competition  and  incoming 
orders  are  executed  automatically, 
market  participants,  including  the 
PMM.  would  not  have  the  opportunity 
to  know  the  size  of  an  incoming  order, 
nor  would  market  participants  know 
whether  the  PMM  would  be  quoting  at 
the  best  with  sufficient  size.'** 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  Amendment  No. 
1 ,  including  whether  the  proposed 
amendment  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW, 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 


public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  ISE.  All 
submissions  should  refer  to  File  No. 
SR-ISE-OO-Ol  and  should  be  submitted 
by  June  20,  2000. 

V.  Discussion 

After  careful  review,  the  Commission 
finds  that  the  proposed  rule  change  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange. '^^  In  particular,  the 
Commission  finds  that  the  proposal  is 
consistent  with  Section  6(b)(5)  of  the 
Act. 21 

Under  Section  6(b)(5)  of  the  Act,  a 
registered  national  securities  exchange 
must  have  rules  that  are  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  to  foster 
cooperation  and  coordination  with 
persons  engaged  in  regulating,  clearing, 
settling,  processing  information  with 
respect  to.  and  facilitating  transactions 
is  securities,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and.  in  general,  to  protect 
investors  and  the  public  interest. 

The  Commission  finds  that  ISE's 
proposed  amendments  to 
Supplementary  Material  .01  to  ISE  Rule 
713  are  consistent  with  Sections  6(b)(5) 
of  the  Act. 22  The  Commission  believes 
that  ISE's  proposed  amendment  to  the 
commentary  to  ISE  Rule  713 
establishing  its  algorithm  governing  the 
allocation  of  orders  to  market 
participants,  including  PMMs.  is 
reasonable.  Moreover,  because  PMMs. 
like  specialists  on  floor-based  options 
exchanges,  perform  important  functions 
and  undertake  responsibilities  greater 
than  those  of  other  market  makers,  the 
Commission  believes  it  is  reasonable  for 
the  ISE  to  choose  to  offer  its  PMMs  an 
elevated  level  of  participation  rights  like 
other  options  exchanges  currently 
provide  to  their  specialists. 

Although  the  Commission  recognizes 
that  intramarket  competition,  as  well  as 
protection  of  public  customers,  could  be 
compromised  if  such  a  participation 
right  constituted  an  absolute  guarantee 
or  if  it  consumed  too  great  a  percentage 
of  order  flow,  the  Commission  believes 


"'  .Sep  ISE  Response  Letter. 

"Id. 
"Id. 


'"  In  approving  this  rule,  the  Commission  has 
considered  its  impact  on  efficiency,  competition, 
and  capital  formation.  15  I'.S.C  78c(f). 

•■'  15  C.S.C,  78f(b)(5). 
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that  the  ISE's  proposal  sets  forth 
reasonable  safeguards  against  such 
potential  harms.  The  ISEs  proposal 
prioritizes  public  customer  limit  orders 
on  the  book.  Indeed,  if  sufficient 
existing  customer  interest  exists,  a  PMM 
might  not  receive  any  allocation  of  a 
given  incoming  order.  Moreover,  a 
PMM's  participation  is  directly 
dependent  on  the  competitiveness  of  the 
PMM's  quote  as  well  as  the  number  of 
non-customers  who  have  entered 
competitive  quotes  at  the  same  price  at 
the  time  an  order  is  received  by  the 
market.  In  addition,  the  size  of  a  PMM's 
quote  is  important,  because  a  PMMs 
execution  is  limited  by  the  size  of  its 
quote,  regardless  of  any  participation 
right  that  ISE's  allocation  algorithm 
would  otherwise  prescribe.  The 
Commission  believes  that  these  limits 
on  a  PMM's  participation  right  should 
assure  reasonable  protection  for  public 
customers  and  prevent  impediments  to 
a  free  and  open  market  that  might 
otherwise  result  from  an  absolute 
specialist  guarantee. 

The  Commission  further  finds  that  the 
ISE's  proposal  to  pro\ide  on  a  one-year 
pilot  basis  PMMs  with  a  preference  for 
orders  of  five  contracts  or  fewer  is 
consistent  with  Section  6(b)(5)  of  the 
Act. 2 3  The  Commission  acknowledges 
the  potential  competitive  issues  noted 
bv  commenters.  and  intends  to  use  the 
one-year  pilot  period  to  monitor  the 
rule's  impact  on  competition.  To  assist 
the  Commission  in  evaluating  the  pilot 
program,  the  ISE  will  provide  four  tx-pes 
of  specific  data  to  the  Commission,  on 
a  quarterly  basis  and  should  allow  the 
ISE  to  achieve  its  stated  goal  of  limiting 
execution  for  five  contracts  or  fewer  by 
PMMs  to  40  percent  or  less  of  total 
exchange  volume  (excluding  facilitation 
orders).  24 

The  Commission  finds  good  cause  for 
approving  proposed  Amendment  No.  1 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  filing  thereof 
in  the  Federal  Re^ster.  The 
Commission  notes  that  Amendment  No. 
1  clcirifies  the  proposed  rule  change  and 
is  responsive  to  the  issues  raised  by 
commenters.  By  approving  this  proposal 
as  a  one-year  pilot  program  and 
requesting  certain  statistics  from  the  ISE 
on  a  quarterly  basis  regarding  the 
volume  of  orders  for  five  contracts  or 
fewer  executed  by  PMMs,  the 
Commission  should  be  able  to 
adequately  assess  the  operation  of  this 
proposal  and  determine  whether  the 
competitive  issues  raised  by 
commenters  pose  a  concern.  Because 
Amendment  No.  1  does  not  significantly 


- '  Id 
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alter  the  original  proposal,  which  was 
subject  to  a  full  notice  and  comment 
period,  and  addresses  the  issues  raised 
by  commenters.  the  Commission  finds 
that  granting  accoh^rated  approval  to 
Amendment  No   1  is  consistent  with 
Section  19(h)(2)  of  the  Act.-^ 

VI.  Ckinclusion 

If  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.-''  that  the 
proposed  rule  change  (SR-lSH-O(M)l). 
including  Amendment  No.  1,  is 
approved,  and  that  PMM  five  contract 
preference  proposal  contained  in 
Amendment  No.  1  is  approved  as  a  one- 
year  pilot  to  expire  on  May  22.  2001. 

For  the  {'ommission.  Ly  iIih  Division  of 
Market  Kcgiihtlion.  pursuant  In  ilclctj.iti'il 
inithoritv.-^ 

Margaret  H.  MrFarland. 
Df'piitv  Scrrftim 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Retease  No.  34-42806:  File  No.  SR-NASO- 
»-33] 

Self-Regulatory  Organizations; 
National  Association  of  Securities 
Dealers,  Inc.;  Order  Granting  Approval 
to  Proposed  Rule  Change  and 
Amendment  Nos.  1  and  2  Relating  to 
the  Establishment  of  Trade  and  Quote 
Halt  Authority  for  the  National 
Association  of  Securities  Dealers, 
Inc.'s  Over-the-Counter  Bulletin  Board 
Service 

Mav  22.  2U()0 

1.  Introduction 

On  luly  14.  1999.  the  National 
Association  of  Securities  Dealers.  Inc. 
("NASD"  or  "Association"),  through  its 
wholly-owned  subsidiarv.  the  Nasdaq 
Stock  Market.  Inc.  ("Nasdaq")  submitttnl 
to  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  '  and  Rule  19b-4  thereunder.-'  a 
proposed  rule  change  to  establish  trade 
and  quote  halt  authority  for  the  NASD's 
over-the-counter  Bulletin  Board  .Service 
("OTCBB"). 

The  proposed  rule  change,  including 
Amendment  Nos.  1  and  2.  was 
published  for  comment  in  the  Federal 


Register  on  January  25.  2000.'  No 
comments  were  received  on  the 
proposal.  This  order  approves  the 

proposal 

II.  Description  of  the  Proposal 

The  OTCBB  is  an  NASD  system 
which,  pursuant  to  delegated  authoritv. 
Nasdaq  is  responsible  for  operating.  In 
the  proposed  rule  change,  the  NASD 
and  Nasdaq  propose  to  expand  Nasdaq's 
authority  so  that  Nasdaq  may  impose 
quotation  and  trading  halts  in  OTCBB 
securities  when:  (1 )  The  OTCBB 
security  or  the  securities  underlying  the 
OTCBB  American  Depository  Receipt 
("ADR")  is  dually  listed  or  registered 
and  a  foreign  regulatory-  authority  or 
market  halts  trading  in  the  securitv;  (2) 
the  OTCBB  security  is  a  derivative  or 
compf)nent  of  a  security  listed  on 
Nasdaq,  a  domestic  exchange,  or  foreign 
exchange/market  (e.g.,  a  convertible 
security  or  warrant)  and  Nasdaq,  the 
exchange,  or  foreign  exchange/market 
halts  trading  in  the  underlying  security: 
or  (.3)  the  OTCBB  issues  does  not  timely 
provide  the  NASD  with  information 
required  bv  Rule  lOb-17  under  the  Act.-* 

Currently.  NASD  Rule  4120 
authorizes  Nasdaq  to  impose  trading 
halts  in  Nasdaq-listed  securities  and 
securities  listed  on  a  national  securities 
exchange  and  traded  in  the  third 
market.  There  are.  however,  no  rules 
that  grant  Nasdaq  authority  to  impose 
trading  or  quotation  halts  in  OTCBB 
s(u:urities.  Additionally,  unlike  the 
Nasdaq  mark(!t,  there  is  no  listing 
agreement  between  Nasdaq  and  OTCBB 
issuers,  and  thus  Nasdaq  does  not  have 
the  ability  to  compel  such  issuers  to 
disclose  information  to  Nasdaq. 
Acc:ordingly,  it  is  difficult  for  Nasdaq  to 
unilaterally  impose  trade  and  quote 
halts  in  an  OTCBB  security  because,  in 
most  cases,  information  from  the  issuer 
is  necessary  before  the  NASD  can  assess 
th(!  situation  and  determine  if  a  halt 
and/or  resumption  of  trading  is 
appropriate. "^  In  light  of  the  foregoing, 
the  NASD  and  Nasdaq  are  proposing  to 
vest  Nasdaq  with  trade  and  quote  halt 
authority  as  described  below. 

Forcifin  Regulatory  Authoritv  Halts. 
First,  the  NASD  and  Nasdaq  are 


"  15  U.S.C.  78f(b)(2) 
'M7rFR20O.,U>-t(HM12) 
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proposing  to  impose  trading  and 
quotaticm  halts  in  OTCBB  eligible 
s(icurities''  when  a  foreign  market  or 
regulatory  authority  has  imposed  a  trade 
halt  in  the  securitv  in  its  open  market 
for  regulator)'  reasons.  This  authority 
would  permit  Nasdaq  to  impose  a  trade 
and  quotation  halt  on  an  OTCBB 
security  or  OTCBB  ADRs  when  a  foreign 
market  on  which  the  (3TCBB  security  is 
also  traded,  or  a  regulatory  authority 
that  has  oversight  authority  for  the 
OTCBB  security,  halts  trading  in  the 
security  or  the  security  underlying  the 
ADR  for  "regulator}"  reasons.  (Nasdaq 
currently  has  similar  trading-halt 
authority  for  Nasdaq-listed  securities.) '' 
Under  the  proposal,  upon  receipt  of 
information  from  a  foreign  securities 
market  on  which  the  OTCBB  security  or 
the  security  underlying  the  OTCBB  ADR 
is  listed  or  registered  or  from  a 
regulatorv'  authority  overseeing  such 
issuer,  exchange,  or  market,  Nasdaq's 
Stockvvatch  section  will  evaluate  the 
information  (generally,  a  trade-halt 
order  issued  by  the  foreign  market  or 
regulator}'  authority)  and  determine 
whether  a  trade  and  quotation  halt  in 
the  OTCBB  security  is  appropriate. 
Nasdaq  will  impose  such  a  halt  onlv 
when  the  foreign  market  or  regulatory 
authority  has  imposed  its  halt  because 
of  potential  fraudulent  conduct  or  other 
public  interest  concerns.  Nasdaq  will 
not  impose  a  halt  if  the  foreign  entity's 
halt  is  based  on  the  dissemination  of 
material  news,  an  issuer's  failure  to 
meet  regulatory  filing  requirements 
imposed  by  a  foreign  market  or 
regulator}'  authority,  or  for  operational 
reasons  [e.g..  order  imbalance  in  the 
foreign  market). " 

For  this  and  the  proposed  halts 
described  below,  an  OTCBB  halt  would 
be  lifted  if  Nasdaq  determines  that  the 
basis  of  the  halt  no  longer  exists  or  upon 
the  passage  of  five  trading  days,  which 
ever  occurs  first.  '•  If  quoting  and  trading 


'•  N.ASO  Kiilps  6530  ami  t>'')4(l  impose  (  crlrtin 
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halt  lradini>  hased  on  a  foreinn  exchanges 
operational  h.ill   siii  h  as  an  order  imhalance, 
hei  rtiise  Nasdaq  Henerallv  doe.s  not  halt  for 
operational  reasons 
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in  a  security  stock  is  halted  for  five  or 
more  consecutive  business  days  and 
then  the  halt  is  lifted,  at  the  time  the 
halt  is  lifted,  market  makers  will  be 
required  to  fulfill  their  obligation  under 
Rule  15c2-ll  under  the  Act  prior  to 
initiating  a  priced  or  unpriced  quotation 
in  the  security. '"  Nasdaq  will  notify 
market  participants  and  the  public  of 
halts  through  the  NASD  Regulation  and 
Nasdaq  Websites  (e.g.,  OTCBB.com, 
Nasdaqtrader.com,  NASDR.com),  as 
well  as  the  Nasdaq  NEWS  frame  on  the 
Nasdaq  Workstation  II. 

Halts  in  Derivative  Securities.  Nasdaq 
currently  has  the  authority  to  halt 
trading  in  a  Nasdaq-listed  derivative 
security  when  a  national  seciuities 
exchange  or  Nasdaq  halts  trading  in  the 
underlying  equity  security  that  is  listed 
on  the  exchange  or  Nasdaq."  Halt 
authority  only  extends  to  derivatives 
listed  on  Nasdaq,  and  does  not  extend 
to  derivatives  quoted  in  the  OTCBB. 
Thus,  for  example,  Nasdaq  or  an 
exchange  may  halt  trading  in  a  security, 
but  trading  may  continue  in  the  OTCBB 
derivative  security.  Since  the  trading 
price  of  the  OTCBB  derivative  is 
dependent  on  the  price  of  the 
underlying  listed  security,  it  is  difficult 
to  accurately  price  the  derivative 
security  when  there  is  no  current 
pricing  information  on  the  underlying 
security.  Such  difficulty  in  pricing  may 
lead  to  disorderly  markets  and  investor 
confusion.  Accordingly,  the  NASD  and 
Nasdaq  are  proposing  to  halt  trading 
and  quotations  in  OTCBB  securities 
when  the  OTCBB  security  is  a  derivative 
or  component  of  a  security  listed  on  a 
domestic  exchange,  foreign  market/ 
exchange,  or  Nasdaq  and  the  exchange 
or  foreign  market/ exchange  or  Nasdaq 
imposes  a  trading  halt  in  the  underlying 
listed  security. 

OTCBB  Halts  for  Failure  to  Comply 
with  Rule  lOb-17  under  the  Act.  Finally, 
the  NASD  and  Nasdaq  are  proposing  to 
halt  quotations  and  trading  in  an 
OTCBB  security  if  the  issuer  fauls  to 
comply  with  the  requirements  of  Rule 
lOB-17  under  the  Act  regarding 
Untimely  Announcements  of  Record 


6530  and  6540.  the  securitv  would  be  removed  from 
the  OTCBB. 

'"That  is,  the  Nasdaq  directs  all  members  to  cease 
quoting  a  security  for  five  or  more  consecutive 
business  days,  pursuant  to  NASD  Rule  6740  and 
Rule  15c2-n.  members  will  be  required  a  file  a 
Form  211  prior  to  the  resumption  of  quotations  in 
the  OTCBB   See  17  CFR  240.15C-1 1.  The 
Commission  issued  for  comment  a  reproposal  of 
amendments  to  Rule  15c2-ll.  See  Securities 
Exchange  Act  Release  No.  41110  (February  25. 
19991.  64  FR  11124  (March  8.  1999).  The  NASD  and 
Nasdaq  will  monitor  developments  regarding  Rule 
1 5c2-l  1  and  plan  to  make  any  necessary  changes 
to  conform  the  rules  proposed  in  this  filing  with 
and  changes  to  Rules  15c2-ll. 

"  Spp  NASD  Rule  4120(a)(3)(ii). 


Dates. '^  Rule  lOb-17  requires  issuers  to 
give  the  NASD,  in  a  timely  fashion, 
information  relating  to:  (1)  A  dividend 
or  other  distribution  in  cash  or  in  kind; 
(2)  a  stock  split  or  reverse  split:  and  (3) 
a  rights  or  other  subscription  offering. 
Under  Rule  lOb-17,  the  issuer  is 
required  to  provide  this  information  to 
the  NASD  no  later  than  10  prior  to  the 
record  date  or,  in  case  of  a  rights 
subscription  or  other  offering  if  such  10 
days  advance  notice  is  not  practical,  on 
or  before  the  record  date. ' ' 

For  both  Nasdaq-listed  and  OTCBB 
seciu-ities,  Nasdaq  publishes  the  record 
date  of  the  action  and  the  ex-date  in  its 
"Daily  List"  on  the  Nasdaq  Websites. 
This  provides  information  to  broker- 
dealers,  clearing  agencies,  and  the 
public  regarding  the  record  date  and 
settlement  date  of  such  trades.  For 
Nasdaq-listed  securities,  if  an  issuer 
does  not  provide  the  information  in  a 
timely  manner,  Nasdaq  may  request  the 
Rule  lOb-17  information  from  the  issuer 
and  halt  trading  pending  receipt  of  such 
information.^^  Nasdaq  may  then  issue  a 
Uniform  Practice  Code  ("UPC")  notice 
informing  members  of  the  status  of  the 
record  date  and  underiying  event  in 
order  to  clarify  any  confusion  in  the 
marketplace  regarding  the  price  or 
settlement  of  these  trades. 

While  OTCBB  issuers  are  also 
required  to  give  the  NASD  information 
required  by  Rule  lOb-17  in  a  timely 
manner,  Nasdaq  does  not  cvirrently  have 
the  authority  to  institute  a  trading  halt 
in  an  OTCBB  security  when  this 
information  has  not  been  timely 
provided.  Under  the  proposed  rule 
change,  the  NASD  and  Nasdaq  will  have 
the  authority  to  halt  trading  and 
quotations  in  an  OTCBB  security  when 
the  issuer  fails  to  give  the  NASD  notice 
of  the  inforamtion  specified  in  Rule 
lOb-17. 

Finally,  the  NASD  and  Nasdaq  are 
proposing  to  amend  the  Plan  Of 
Allocation  And  Delegation  Of  Functions 
by  NASD  To  Subsidiaries  to  clarify  that 
the  Stockwatch  section  of  Nasdaq  would 
have  authority  to  effectuate  OTCBB 
halts. 

m.  Discussion 

After  careful  review,  the  Commission 
finds  that  the  proposed  rule  change  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereimder  applicable  to  a  national 
securities  association.  In  particular,  the 
Commission  believes  that  the  proposed 
rule  is  consistent  with  the  requirements 


of  Sections  llA(c)(l)(A).''^ 
llA(c)(l)(B),i'>  15A(b)(6)  '■  and 
15A(b)(ll)i»ofthe  Act. 

The  Commission  believes  that  the 
proposed  rule  change  is  consistent  with 
the  goals  expressed  in  Sections 
llA(c)(l)(A)i'*andllA(c)(l)(B)-"ofthe 
Act.  which  give  the  Commission  the 
authority  to  promulgate  rules  designed 
to  prevent  the  use.  distribution  or 
publication  of  fraudulent,  deceptive,  or 
manipulative  information  with  respect 
to  quotations,  and  to  assure  that  those 
responsible  for  disseminating  securities 
information  obtain  such  information  on 
fair  and  reasonable  terms.  The 
Commission  believes  that  allowing 
Nasdaq  to  halt  quotation  and  trading  in 
OTCBB  securities  when  there  is  a  threat 
that  quotations  may  be  inaccurate 
because  of  fraudulent  conduct 
discovered  by  foreign  regulatory 
authorities,  will  further  the  goals  of 
those  sections.  The  Commission  finds 
that  the  proposed  rule  will  help  prevent 
the  dissemination  of  quotations  that  are 
based  on  fraudulent  information  and 
will  help  ensure  that  quotes  in  the 
OTCBB  are  accurate. 

Fiulher,  the  Commission  finds  the 
proposed  rule  is  consistent  with  the 
Section  15A(b)(6)  ^^  requirements  that 
the  rules  of  a  national  securities 
association  be  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principles  of  trade,  and.  in  general,  to 
protect  investors  and  the  public  interest. 
In  addition,  the  Commission  finds  the 
proposed  rule  is  consistent  with  Section 
15A(b)(ll),22  which  requires  that  the 
rules  of  the  association  be  designed  to 
produce  fair  and  informative  quotations, 
to  prevent  fictitious  or  misleading 
quotations,  and  to  promote  orderly 
procedures  for  collecting,  distributing, 
and  publishing  quotations. 

Proposed  Rule  6545  will  enhance 
Nasdaq's  authority  to  initiate  trade  and 
quotation  halts  in  OTCBB  securities 
based  on  regulatory  halts  imposed  by 
foreign  securities  exchanges  or  foreign 
regulatory  authorities.  The  Rule  will 
allow  Nasdaq  to  halt  trading  and 
quotations  in  OTCBB  securities  when  a 
foreign  securities  exchange  or  foreign 
regulatory  authority  has  imposed  a  halt 
because  of  potential  fraudulent  conduct 
or  other  public  interest  concerns.  The 
Commission  believes  that  granting 


'2Seel7CFR240.10b-17. 
'<  See  NASD  Rule  4120(a)(5) 
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Nasdaq  this  authority  will  help  prevont 
fraudulent  practices  and  protect 
investors  in  accordanct^  with  Section 
15A(b)(6)  of  the  Ac;t. -'  Moreover,  this 
authority  will  help  ensure  that  Nasdaq 
disseminates  fair  and  accurate  quotes, 
and  that  the  dissemination  of  quotes  is 
done  in  an  orderly  manner  pursuant  to 
the  requirements  of  Section  1 5 A(b)(  1 1 ) 
of  the  Act. -^ 

The  Commissitm  believes  the 
proposed  rule  will  benefit  investors 
because  it  will  grant  Nasdaq  the 
authority  to  halt  trading  and  quotations 
in  OTCBB  securities  when  the  OTCBB 
security  is  a  derivative  or  component  of 
a  security  listed  on  a  domestic 
exchange,  foreign  exchange  or  Nasdaq 
and  the  domestic  exchange,  foreign 
exchange  or  Nasdaq  imposes  a  trading 
halt  in  the  underlying  listed  security. 
This  will  help  assure  accurate  pricing  of 
OTCBB  derivatives  and  components,  as 
the  price  of  these  securities  is  derived 
from  the  price  of  the  underlying 
security.  Market  makers  will  be  unable 
to  quote  or  trade  an  OTCBB  derivative 
or  component  when  no  accurate  pricing 
information  on  the  underlying  security 
is  available. 

In  addition,  without  this  rule  in  place, 
the  purpose  of  a  trade  halt  in  the 
underlying  security  could  be  frustrated. 
For  example,  if  Nasdaq  imposed  a  trade 
halt  on  a  Nasdaq  security  in  order  to 
allow  for  dissemination  of  material 
news  regarding  the  issuer,  but  quoting 
and  trading  of  a  derivative  of  that 
security  continued  on  the  ()T(;BB.  the 
goal  of  the  original  halt  would  not  be 
fully  accomplished.  Rather,  before  the 
material  news  could  be  fully  absorbed 
by  the  public,  trading  based  on 
incomplete  or  inaccurate  information 
would  take  place.  The  NASD's  new  rule 
will  prevent  this. 

Finally,  the  propo.sed  nde  will 
authorize  Nasdaq  to  halt  trading  in  an 
OTCBB  security  when  there  is  a  failure 
to  timely  provide  the  NASD  with 
information  mandated  by  Rule  l()b-17 
under  the  Act,  which  if  not  timely 
disseminated  coukl  have  an  impact  on 
the  pricing  and  trading  of  OTCBB 
issues.  Thus,  the  (iomniission  finds  that 
the  proposed  rule  is  designed  to  protiv  t 
investors  and  to  produce  fair  <uid 
informative  quotations,  prevent 
fictitious  or  misleading  quotations  and 
to  promote  orderly  procedures  for 
collecting,  distributmg.  and  publishing 
quotations. 

IV.  Conclusion 

For  the  foregoing  reasons,  the 
Commission  finds  that  the  proposed 


rule  change  is  consistent  with  the 
Exchange  Act  and  the  rules  and 
regulations  thereunder  applicable  to  the 
NASD  and,  in  particular.  Sections 
1.5A(b)(6)and  15(b)(n).-'^' 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act  -"  that  the 
proposed  rule  change  (SR-NASD-99- 
33)  be.  and  hereby  is.  approved. 

For  the  C^ommission.  by  the  Division  of 
Market  Regulation,  pursuant  to  dBlegated 
authority. •'^ 

\farf;aret  H.  McFarland. 
Drpiity  Sfcrftary 
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SECURniES  AND  EXCHANGE 
COMMISSION 

[RalMse  No.  34-42805;  File  No.  SR-PHLX- 
00-10] 

Self-R«gulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Philadelphia  Stock  Exchange,  Inc.  To 
Reduce  the  Value  of  the  Over-the- 
Counter  Prime  Index  ("OTX") 

\U\  2:;.  2000 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act") '  and  Rule  19b—4  thereunder.- 
notice  is  hereby  given  that  on  March  31, 
2000,  the  Philadelphia  Stock  Exchange. 
("Phlx"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("t^ommission"  or  "SEC")  the  proposed 
rule  change  as  described  in  Items  I.  II. 
and  III  below,  which  Items  have  been 
prepared  by  the  Exchange  The 
proposed  rule  change  has  been  filed  by 
the  Phlx  as  a  "non-controversial"  rule 
change  under  Rule  19b-4(f)(6)  '  of  the 
Act.  The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Phlx.  pursuant  to  Rule  19b-^  of 
the  Act.^  proposes  to  reduce  the  value 
of  Its  Over-The-CouQter  prime  Index 
("Index")  option  ("OTX")  to  one-fourth 
its  present  value  by  quadrupling  the 
base  market  divisor  used  to  calculate  the 
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Index.  In  addition,  the  position  and 
exercise  limits  applicable  to  OTX  will 
be  quadrupled  until  the  last  expiration 
then  trading.  The  Index  is  a  price 
weighted,  A.M.  settled  index  composed 
of  fifteen  stocks  which  are  considered  to 
be  the  "most  active"  stocks  traded  on 
the  Nasdaq  market 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
Phlx  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  item  IV  below.  Phlx  has  prepared 
summaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  this  proposed  rule 
change,  as  discussed  more  fully  below, 
is  to  attract  additional  liquidity  to  OTX. 

a.  Background.  The  Exchange  began 
trading  OTX  in  1998. ^  As  of  March  21, 
2000,  the  index  value  was  714  and  the 
near-month  in-the-money  call  premium 
was  $57.75  per  contract.  The  Exchange 
proposes  to  conduct  a  "four-for-one 
split'of  the  Index,  such  that  the  value 
would  be  reduced  to  one-quarter  of  the 
current  value.  The  number  of  OTX 
contracts  will  be  quadrupled,  such  that 
for  each  OTX  contract  currently  held, 
the  holder  would  receive  four  contracts 
at  the  reduced  value  with  a  strike  price 
one  quarter  of  the  original  strike  price. 
For  instance,  the  holder  of  an  OTX  800 
call  will  receive  four  OTX  200  calls.  In 
addition  to  the  strike  price  being 
reduced  by  one-quarter,  the  position 
and  exercise  limits  applicable  to  OTX 
will  be  quadrupled,  from  25,000 
contracts  to  100.000  contracts  until  the 
last  expiration  then  trading.  The  result 
would  be  an  index  value  of  178.50  and 
a  near-month  at-the-money  call 
premium  of  S14.44.  This  procedure  is 
similar  to  the  one  employed  respecting 
equity  options  where  the  underlying 
security  is  subject  to  a  four-for-one  stock 
split.  The  trading  symbol  will  remain  as 
OTX. 

In  conjunction  with  the  split,  the 
Exchange  will  list  strike  prices 
surrounding  the  new,  lower  index 
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value,  pursuant  to  Phlx  Rule  1101  A. 
The  Exchange  will  announce  the 
effective  date  by  way  of  an  Exchange 
memorandum  to  the  membership,  also 
serving  as  notice  of  the  strike  price  and 
position  exercise  limit  changes. 

b.  Purpose.  As  stated  above,  the 
purpose  of  the  proposal  is  to  attract 
additional  liquidity  to  OTX.  A  four-for- 
one  split,  thus  reducing  the  value  of  the 
Index,  should  have  a  positive  effect  on 
overall  transaction  volumes  by  making 
the  option  premiums  more  attractive  for 
retail  investors.  A  reduced  value  should 
thus  encourage  additional  investor 
interest.  By  reducing  the  value  of  the 
Index,  investors  will  be  able  to  utilize 
this  trading  vehicle  while  extending  a 
smaller  outlay  of  capital.  This  should 
attract  additional  investors,  and,  in  turn, 
create  a  more  active  and  liquid  trading 
envirorunent. 

2.  Statutory  Basis 

For  these  reasons.  Phlx  believes  that 
the  proposed  rule  change  is  consistent 
with  Section  6  of  the  Act^  in  general, 
and  in  particular,  with  Section  6(b)(5)," 
in  that  it  is  designed  to  promote  just  and 
equitable  principles  of  trade,  as  well  as 
to  protect  investors  and  the  public 
interest,  by  establishing  a  lower  index 
value,  which  should,  in  turn,  facilitate 
trading  in  OTX  options.  The  Exchange 
believes  that  reducing  the  value  of  the 
Index  should  not  raise  manipulation 
concerns  and  should  not  cause  adverse 
market  impact,  because  the  Exchange 
will  continue  to  employ  its  surveillance 
procedures  and  has  proposed  an  orderly 
procedure  to  achieve  the  index  split, 
including  adequate  prior  notice  to 
market  participants. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition. 

C.  Self-Regulatory  Organization  s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  proposed  rule  change  has  been 
filed  by  the  Exchange  as  a  "non- 
controversial"  rule  change  pursuant  to 
Section  19(h)(3)(A)  of  the  Act"  and  Rule 
19b-4(f)(6)  thereunder.^  Because  the 


foregoing  proposed  rule  change:  (1) 
Does  not  significantly  affect  the 
protection  of  investors  or  the  public 
interest,  (2)  does  not  impose  any 
significant  burden  on  competition,  cuid 
(3)  by  its  terms  does  not  become 
operative  for  30  days  after  the  date  of 
this  filing,  or  such  shorter  time  as  the 
Commission  may  designate,"^  it  has 
become  effective  pursuant  to  Section 
19(b)(3)(A)"  ofthe  Act  and  Rule  19b- 
4(f)(6)  '^  thereunder.  The  Exchange  has 
requested  that  the  Commission 
accelerate  the  operative  date  of  the  rule 
change  to  permit  the  Exchange  to 
implement  it  immediately.  The 
Commission  has  determined,  consistent 
with  the  protection  of  investors  and  the 
public  interest,  to  make  the  proposed 
rule  change  operative  upon  filing, 
pursuant  to  Section  19(b)(3)(A)  ofthe 
Act  and  Rule  19b-4(f)(6)(iii).  Under 
Rule  19b— 4(f){6)(iii),  a  proposed  "non- 
controversial"  rule  change  does  not 
become  operative  for  30  days  after  the 
date  of  filing,  unless  the  Commission 
designates  a  shorter  time.  The 
Commission  believes  that  it  is 
consistent  with  the  protection  of 
investors  and  the  public  interest  to 
make  the  proposed  rule  change 
operative  upon  filing  because  reducing 
the  value  of  the  Index  should  enable 
more  investors  to  participate  in  the 
market,  thereby  promoting  liquidity  in 
the  marketplace.  At  any  time  within  60 
days  of  the  filing  of  the  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW, 
Washington.  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  vyritten  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
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the  five  business  day  notice  required  by  Rule  19b- 
4(f)(6)  ofthe  .^ct  on  March  3.  2000. 

"15U.S.C.  78s(b)(3)(A). 

■^17  CFR  240.19b--l(f)(6). 


Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Phlx.  All 
submissions  should  refer  to  File  No. 
SR-PHLX-00-10  and  should  be 
submitted  by  June  20,  2000. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authoritv." 

Margaret  H.  McFarland, 
Deput\'  Secretary 
[FR  Doc.  00-13415  Filed  5-26-00:  8:45  am] 

BILUNG  CODE  aO1O-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-42800:  File  No.  SR-Ptilx- 
00-28] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Philadelphia  Stock  Exchange,  Inc. 
To  Divide  Its  Allocation,  Evaluation 
and  Securities  Committee  Into  Two 
Separate  Committees:  the  Equity 
Allocation,  Evaluation  and  Securities 
Committee  and  the  Option  Allocation, 
Evaluation  and  Securities  Committee 

May  19.  2000. 

Pursuant  to  Section  19(b)(1)  ofthe 
Securities  Exchange  Act  of  1934 
("Act") '  and  Rule  19b— 4  thereunder, ^ 
notice  is  hereby  given  that  on  March  28, 
2000,  the  Philadelphia  Stock  Exchange, 
Inc.  ("Phlx"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  ofthe  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend 
Exchange  By-Law,  Article  X,  Section 
10-7  and  Exchange  Rule  500.  each 
concerning  its  Allocation,  Evaluation 
and  Securities  Committee  ("AESC").  to 
divide  the  AESC  into  two  separate 
committees:  the  Equity  Allocation, 
Evaluation  and  Securities  Committee 
and  the  Option  Allocation,  Evaluation 


'■'17  CFR  200  30-3(3)1121. 
'ISl'.S.C.  78s(b|(l|, 
-'17CFR240  19b-4. 
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and  Securitios  f^omniittee.  Th<'  text  nf 
the  proposed  rule  change  is  available  at 
the  Phlx  and  at  the  Commission 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Phlx  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below  The  Phlx  has  prepared 
summaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements 

A.  Self-Regulatory-  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

The  proposed  change  to  By- Law- 
Article  X,  Section  10-7  is  intended  to 
divide  the  Exchange's  current 
Allocation.  Evaluation  and  Securities 
Committee  into  two  separate 
committees,  one  for  equities  and  one  for 
options.  The  proposed  change  to  Rule 
500  is  intended  to  allow  the  rules 
governing  the  Committees  to  conform  to 
the  new  Bv-Law 

Currently,  the  AESC  is  composed  of 
persons  who  are  active  on  both  the 
equity  amd  options  trading  floors, 
persons  who  conduct  a  public  securities 
business,  one  Public  Governor,  and  one 
Non-Industry  Governor,  and  one  Non- 
Industry  Governor. '  The  full  AE.SC  is 
responsible  for  appointment  of 
specialist  units  on  each  floor;  ■• 
approving  the  transfer  of  equities  and 
options  among  specialist  units  on  each 
floor: ''  allocating  both  equities  and 
options  to  applicant  specialist  units  on 
each  floor; "  evaluating  the  performance 
of  specialist  units  on  each  floor;  ^ 
reallocating  equities  and  options  when 
warranted  due  to  performance  issues 
from  one  specialist  unit  to  another  on 
each  floor;  "  and  supervising  questions 
pertaining  to  securities  admitted  to 
dealings  on  the  Exchange.'' 

The  proposal  to  divide  the  AESC  into 
separate  committees — the  Equity 
Allocation,  Evaluation  and  Securities 
Committee  and  the  Option  Allocation. 
Evaluation  and  Securities  Committee — 


*Stfe  Exthannc  Rule  'iOl. 

'  See  Exchange  Rule  "iOH 

'See  ExchnngK  Rule  "il  lit)) 

' See  Exthansc  Rul«s  Sll|i  )  m  51  1(h)  and  515 

"  See  id 

"  See  Exchangtt  Rules  800  In  899 


would  serve  to  provide  experti.se  on 
each  new  committee  in  allocating 
securities  to.  and  evaluating 
performance  of,  specialist  units  on  each 
trading  floor  on  which  the  committee 
members  work  and  have  experience 

(Currently,  AESC'  members  evaluate 
specialists  and  vote  to  allocate  securities 
to  equity  specialist  units  and  to  option 
specialist  units,  regardless  of  whether 
their  particular  experience  is  in  equities 
or  options.  The  proposed  new 
committees  would  consist,  in  part,  of 
members  with  experience  specific  to  the 
type  of  security  to  be  allocated  and  in 
the  type  of  specialists  to  be  evaluated. 

Each  committee  would  consist  of  nine 
members.  Five  persons  would  be 
members  of  both  new  committees:  three 
off-floor  persons  who  conduct  a 
securities  business,  one  Non-Industr\' 
Governor,  and  one  Public  Governor. 
One  of  the  Governors  would  chair  both 
committees.  The  remainder  of  the 
Equity  Allocation,  Evaluation  and 
Securities  Committee  would  consist  of 
four  persons  who  are  active  on  the 
equity  trading  floor  as  floor  brokers  or 
specialists.  The  remainder  of  the  Option 
Allocation,  Evaluation  and  Securities 
(;ommittee  would  consist  of  one  person 
who  is  active  on  the  options  trading 
floor  as  a  floor  broker  and  three  persons 
who  are  active  on  the  options  trading 
floor  as  specialists,  registered  options 
traders,  or  floor  brokers. 

Each  new  committee  would  consist  of 
core  members,  who  would  serve  a  three- 
year  term  that  would  be  renewable  once, 
and  annual  members,  who  would  serve 
a  one-year  term  that  would  be 
renewable  twice.  The  core  members  of 
the  Equity  Allocation,  Evaluation  and 
.Securities  Committee  would  consist  of 
three  persons  who  conduct  a  public 
securities  business  and  two  persons 
who  are  active  on  the  equity  trading 
floor  as  specialists  or  floor  brokers.  The 
annual  members  of  the  Equity 
Allocation.  Evaluation  and  Securities 
Committee  would  consist  of  two 
persons  who  are  active  on  the  equity 
trading  floor  as  specialists  or  floor 
brokers,  the  Public  Governor,  and  the 
Non-Industrv'  Governor.  The  core 
members  of  the  Option  Allocation. 
Evaluation  and  Securities  Committee 
would  consist  of  three  persons  who 
conduct  a  public  securities  business, 
one  person  who  is  active  on  the  options 
trading  floor  as  a  floor  broker,  and  one 
person  who  is  active  on  the  options 
trading  floor  as  a  specialist,  registered 
options  trader,  or  floor  broker.  The 
annual  members  of  the  Option 
Allocation,  Evaluation  and  Security 
(Committee  would  consist  of  two 
persons  who  are  active  on  the  options 
trading  floor  as  specialists,  registered 


options  traders,  or  floor  brokers;  the 
Public  Governor;  and  the  Non-Industry 
Governor.'" 

2.  Statutory  Basis 

The  Phlx  believes  the  proposed  rule 
change  is  consistent  with  and  furthers 
the  objectives  of  Section  6(b)(5)  of  the 
Act."  Specifically,  the  Phlx  believes 
that  the  proposal  would  aid  in  the 
perfection  of  the  mechanisms  of  a  free 
and  open  market  and  a  national  market 
system,  and  would  protect  investors  and 
the  public  interest,  by  appointing  to  an 
appropriate  committee  individuals  who 
have  specific  experience  and  expertise 
relating  either  to  equities  or  to  options. 
By  so  doing,  the  two  new  committees 
would  have  greater  expertise  in 
allocating  securities  (either  equities  or 
options)  and  evaluating  specialists  than 
the  single  existing  committee. 

B  Self-Regulatory-  Organization 's 
Statement  on  Burden  on  Competition 

The  Phlx  does  not  believe  that  the 
proposed  rule  change  would  impose  any 
inappropriate  burden  on  competition. 

C.  Self-Regulatory-  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  with  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding,  or 
(ii)  as  to  which  the  Exchange  consents, 
the  Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change;  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV,  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 


■"Thr  finginal  proposal  did  not  include  a 
description  of  the  core  members  and  the  annual 
members  of  each  of  the  two  new  committees 
However,  the  text  of  the  proposed  new  Exchange 
rules  describes  the  committees  and  that  description 
was  added  to  the  proposal  with  the  consent  of  the 
Phlx.  Phone  conversation  between  Richard  S 
Rudolph.  Counsel.  Phlx.  and  Michael  Gaw, 
Attorney.  Division  of  Market  Regulation, 
Commission,  on  .^prll  11,  2000. 

"15  use   7Bf(b)(5) 
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including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW, 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filings  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  Phlx.  All 
submissions  should  refer  to  File  No. 
SR-Phlx-00-28  and  should  be 
submitted  by  June  20,  2000. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'^ 

Margaret  H.  McFarland, 
Deputy  Secretary. 
(FR  Doc.  00-13416  Filed  .5-26-00:  8:45  am] 

BILUNG  CODE  8010-01 -M 


SOCIAL  SECURITY  ADMINISTRATION 

Agency  Information  Collection 
Activities:  Proposed  Request  and 
Comment  Request 

In  compliance  with  Public  Law  104- 
13,  the  Paperwork  Reduction  Act  of 
1995,  SSA  is  providing  notice  of  its 
information  collections  that  require 
submission  to  the  Office  of  Management 
and  Budget  (OMB).  SSA  is  soliciting 
comments  on  the  accuracy  of  the 
agency's  burden  estimate;  the  need  for 
the  information;  its  practical  utility; 
ways  to  enhance  its  quality,  utility  and 
clarity;  and  on  ways  to  minimize  burden 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

I.  The  information  collections  listed 
below  will  be  submitted  to  OMB  within 
60  days  from  the  date  of  this  notice. 
Therefore,  comments  and 
recommendations  regarding  the 
information  collections  would  be  most 
useful  if  received  by  the  Agency  within 
60  days  from  the  date  of  this 
publication.  Comments  should  be 
directed  to  the  SSA  Reports  Clearance 
Officer  at  the  address  listed  at  the  end 
of  this  publication.  You  can  obtain  a 


12  17  CFR  200,30-3(al(12). 


copy  of  the  collection  instruments  by 
calling  the  SSA  Reports  Clearance 
Officer  on  (410)  965-4145,  or  by  writing 
to  him  at  the  address  listed  at  the  end 
of  this  publication. 

1.  Electronic  Death  Registration  (EDR) 
Survey— 0960-NEW . 

Background  Information 

In  January  1997,  the  report  "Toward 
an  Electronic  Death  Registration  System 
in  the  United  States:  Report  of  the 
Steering  Committee  to  Reengineer  the 
Death  Registration  Process"  was 
prepared  by  a  task  force  representing 
federal  agencies  (the  National  Center  for 
Health  Statistics  and  the  Social  Security 
Administration)  and  professional 
organizations  representing  funeral 
directors,  physicians,  medical 
examiners,  coroners,  hospitals,  medical 
records  professionals,  and  vital  records 
and  statistics  officials  (NAPHSIS).  The 
committee  examined  in  detail  the 
feasibility  of  developing  electronic 
death  registration  in  the  United  States. 
The  conclusion  of  the  report  was  that 
the  introduction  of  automated 
registration  processes  in  the  States  is  a 
viable  means  to  resolve  several 
historical  and  continuing  problems  in 
the  process  of  death  registration. 

Death  certificates  are  used  in  the 
United  States  for  administrative  and 
public  health  piurposes.  For  nearly  a 
century  the  States  have  maintained 
centralized  vital  records  agencies  to 
collect,  process  and  archive  death 
certificates.  Death  records  are 
universally  recognized  as  the  primary- 
source  of  death  information,  but 
registration  processes  remain  labor 
intensive,  employ  disparate  and  limited 
automated  procedures,  and  require 
several  professionals  at  different 
locations  to  complete  each  of  the  more 
than  2.3  million  death  certificates 
registered  each  yeeir. 

Even  though  each  State  has  laws 
requiring  the  registration  of  death 
records  within  a  specific  time  period,  a 
significant  number  of  certificates  are  not 
appropriately  filed,  may  contain 
incorrect  or  inconsistent  entries,  or  are 
not  finalized  until  many  weeks  after  the 
death  occiured. 

The  States  and  federal  agencies 
understand  the  shortcomings  of  death 
registration  methods  currently  practiced 
in  the  United  Sates.  Now  that  recent 
advances  in  computer  and  network 
access  technology  allow  for  the  practical 
and  efficient  development  and 
implementation  of  automated  systems  to 
register  death  information,  several 
registration  areas  have  independently 
pioneered  electronic  death  registration 
methods.  These  different  approaches 
will  serve  as  the  basis  for  developing 


standardized  EDR  attributes,  methods 
and  processes  in  order  that  the  States 
may  successfully  implement  electronic 
death  registration  to  satisfy 
administrative  and  statistical  death 
information  needs. 

Information  Collection 

In  support  of  the  EDR  project,  SSA 
entered  into  a  contract  with  the  National 
Association  for  Public  Health  Statistics 
and  Information  Systems  to  foster  the 
adoption  of  a  standardized  form  of  EDR 
throughout  the  country.  As  the 
beginning  step  in  the  process,  this 
survey  is  planned  to  provide  a  current 
picture  of  the  readiness  of  the  States  to 
adopt  EDR.  This  will,  in  turn,  assist  SSA 
to  direct  available  funding  anticipated 
in  future  years  to  those  States  that 
demonstrate  sufficient  resources, 
available  technical  expertise,  and  the 
political  will  and  statutory'  readiness  to 
implement  EDR  within  the  contract 
timeframe.  Respondents  to  the  survey 
will  be  officials  from  States,  U.S. 
Territories  and  the  city  of  New  York 
with  the  knowledge  and  expertise  to 
complete  the  survey.  One  survey  will  be 
sent  to  each  State  and  territorv'  and  New 
York  City. 

Number  of  Respondents:  55. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  2 
hours. 

Estimated  Annual  Burden:  110  hours. 

2.  0960-NEW.  Information 
Collections  Conducted  by  Adolescent 
Employment  Readiness  Center  (AERC) 
of  Children's  Research  Institute  on 
behalf  of  SSA. 

Background 

Opening  Doors  to  the  Future  for 
Adolescents  with  Special  Health  Care 
Needs,  Executive  Order  (E.O.)  13078 
dated  March  13,  1998,  Increasing 
Employment  for  Adults  with 
Disabilities,  directs  that  a  National  Task 
Force  be  established  to  create  a 
coordinated  and  aggressive  national 
policy  to  bring  adults  with  disabilities 
into  gainful  employment  at  a  rate  that  is 
as  close  as  possible  to  that  of  the  general 
adult  population.  E.O.  13078  specifies 
that  the  'Task  Force  "evaluate  and, 
where  appropriate,  coordinate  and 
collaborate  on  research  and 
demonstration  priorities  of  Task  Force 
member  agencies  related  to  employment 
of  adults  with  disabilities."  In 
conjunction  with  the  Task  Force's 
Committee  on  Access  to  Employment 
and  Lifelong  Learning,  the 
Subcommittee  on  Expanding 
Employment  Opportunities  for  Young 
People  with  Disabilities  was  created. 

In  acknowledgment  of  its 
commitment  to  serving  Supplemental 
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Security  Income  (SSI)  youth  with 
disabilities,  SSA  awarded  a  Cooperative 
Agreement  contract  in  accordance  with 
E.O.  13078  in  September  of  1999.  The 
project  is  designed  to  teach  disabled 
school-age  children,  who  live  in  an 
urban  setting,  that  preparation  for 
employment  must  begin  at  an  early  age 
to  have  maximum  effect.  Health  care 
professionals  and  service  providers  from 
partnering  agencies  will  be  trained  to 
prepare  and  implement  1 .000 
individualized  transition  plans  for  SSI 
recipients  in  the  District  of  Columbia, 
between  the  ages  of  11  and  21.  Of  those 
SSI  youth  with  transition  plans.  150 
will  be  given  direct  vocational 
rehabilitation  and  follow-up  services 
through  the  AERC.  such  as  career 
counseling,  interest  and  ability  testing, 
job-seeking  skills  training,  post- 
secondary  education  counseling,  parent 
counseling,  and  mentor  programs. 

Information  Collection 

AERC  counselors  will  collect 
information  from  project  participants 
through  personal  interviews.  The  data 
will  provide  information  on  the  need  for 
and  use  of  comprehensive  transition 
services,  the  utilization  and  efficiency  of 
transition  services,  the  cost  effectiveness 
of  transition  services,  and  the  value  of 
program  replication.  This  will 
contribute  significantly  to  SSA's 
knowledge  about  transitioning  youth 
with  disabilities  to  employment  and 
adult  activities.  Respondents  are 
disabled  school-aged  SSI  recipients  in 
the  Washington.  DC.  Metropolitan  area 
identified  to  participate  in  the  project. 

Number  of  Respondents:  1000. 

Frequency  of  Response:  1 . 

Average  Burden  Per  Response:  30 
minutes. 

Estimated  Annual  Burden:  .SOO  hours. 

3.  0960-NEW.  Medical  Parking  Permit 
Application.  SSA  issues  medical 
parking  assignments  at  SSA-owned  and 
leased  facilities  to  individuals  who  have 
a  medical  condition  that  meets  the 
criteria  for  medical  parking.  In  order  to 
issue  a  medical  parking  permit.  SSA 
must  obtain  medical  evidence  from  the 
applicants  physician  SSA  uses  the 
information  to  determine  whether  the 
individual  qualifies  for  a  medical 
parking  permit  and  to  issue  the  purnut. 
The  respondents  are  physicians  of 
applicants  for  medical  parking  permits 

Physician 

Number  of  Respondents:  1 44 
Frequency  of  Response:  1 
Average  Burden  Per  Response   1  hour. 
Estimated  Annual  Burden:  144  hours 

4.  0960-NEW  Authorization  for 
Source  to  Release  Information  to  the 
Social  Security  Administration  (SSA) 


SSA  must  obtain  sufficient  medical 
evidence  to  make  eligibility 
determinations  for  Social  Security 
disability  benefits  and  SSI  payments. 
For  SSA  to  obtain  medical  evidence,  an 
applicant  must  authorize  his  or  her 
medical  source(s)  to  release  the 
information  to  SSA.  The  applicant  may 
use  one  of  the  forms  SSA-827.  SSA- 
827-OPl  or  SSA-827-OP2  to  provide 
consent  for  the  release  of  information. 
Generally,  the  State  Disability 
Determination  Services  completes  the 
form(s),  based  on  information  provided 
by  the  applicant,  and  sends  the  form(s) 
to  the  designated  medical  source{s). 

Number  of  Respondents:  3,853,928. 

Frequency  of  Response  (Average  per 
case):  A. 

Average  Burden  Per  Response:  3 
minutes. 

Estimated  Annual  Burden:  770,786 
hours. 

II.  The  information  collections  listed 
below  have  been  submitted  to  OMB  for 
clearance.  Written  comments  and 
recommendations  on  the  information 
collections  would  be  most  useful  if 
received  within  30  days  from  the  date 
of  this  publication.  Comments  should  be 
directed  to  the  SSA  Reports  Clearance 
Officer  and  the  OMB  Desk  Officer  at  the 
addresses  listed  at  the  end  of  this 
publication.  You  can  obtain  a  copy  of 
the  OMB  clearance  packages  by  calling 
the  SSA  Reports  Clearance  Officer  on 
(410)  965—4145.  or  by  writing  to  him. 

1.  0960-NEW.  Student  Statement 
Regarding  School  Attendance.  The 
information  on  Form  SSA-1372-TEST 
is  needed  to  determine  whether 
children  of  an  insured  worker  are 
eligible  for  benefits  as  a  student.  SSA 
will  conduct  a  limited  trial  of  the 
revised  SSA-1372  (Student  Statement 
Regarding  School  Attendance)  designed 
as  SSA-1372-TEST.  This  limited  test 
will  study  the  efficacy  and  usability  of 
the  new  format.  Results  of  the  testing 
will  formulate  SSA's  decision  to  reject, 
modify  or  institute  the  revised  form. 
The  respondents  are  student  claimants 
for  Social  Security  benefits  and  their 
respective  schools. 

Number  of  respondents:  2.000. 

Number  of  Response:  1 

Average  burden  per  response:  10. 

Estimated  Annual  Burden:  333. 

(SSA  Address):  Social  Security 
Administration.  DCFAM.  Attn: 
Frederick  W  Brickenkamp,  6401 
Security  Blvd..  l-A-21  Operations 
Bldg.,  Baltimore.  MD  21235.  (OMB 
Address):  Office  of  Management  and 
Budget.  OIRA.  Attn:  Desk  Officer  for 
SSA.  New  Executive  Office  Building, 
Room  10230.  725  17th  St.,  NW, 
Washington.  DC  20503. 


Dated:  May  23.  2000. 
Nicholas  ¥,.  Tagliareni 

Diri'clor,  Center  for  Publications 
Mana^i'ment,  Social  Security  Administration 
|KR  I)o(    00-1. 3409  Filed  .=j-2fi-00:  tt:4.i  am] 

BILUfMa  CODE  4ig(M)1-P 


DEPARTMENT  OF  STATE 

[Public  Notice  3319] 

Culturally  Significant  Objects  Imported 
for  Exhibition  Determinations:  "Distant 
Shores:  The  Odyssey  of  Rocloweii 
Kent" 

AGENCY:  United  States  Department  of 
State. 

ACnON:  Notice. 

SUMMARY:  Notice  is  hereby  given  of  the 
following  determinations:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19.  1965  (79  Stat.  985,  22  U.S.C. 
2459),  the  Foreign  Affairs  Reform  and 
Restructuring  Act  of  1998  (112  Stat. 
2681,  et  seq.).  Delegation  of  Authority 
No.  234  of  October  1,  1999,  and 
Delegation  of  Authority  No.  236  of 
October  19,  1999.  as  amended,  I  hereby 
determine  that  the  objects  to  be 
included  in  the  exhibition  "Distant 
Shores:  The  Odyssey  of  Rockwell  Kent" 
imported  from  abroad  for  the  temporary 
exhibition  without  profit  within  the 
United  States,  are  of  cultural 
significance.  These  objects  are  imported 
pursuant  to  loan  agreements  with 
foreign  lenders.  I  also  determine  that  the 
exhibition  or  display  of  the  exhibit 
objects  at  the  Norman  Rockwell 
Museum  in  Stockbridge,  MA,  from  June 
24,  2000  through  October  29,  2000,  the 
Appleton  Museum  of  Art  in  Ocala.  FL 
from  November  18.  2000  through 
January-  28.  2001.  the  Terra  Museum  of 
American  Art  in  Chicago.  IL  from 
February  24.  2001  through  May  20.  2001 
and  the  Anchorage  Museum  of  History' 
and  Art  in  Anchorage.  AK  from  June  17. 
2001  through  September  23.  2001  is  in 
the  national  interest.  Public  Notice  of 
these  Determinations  is  ordered  to  be 
published  in  the  Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

further  information,  including  a  list  of 
exhibit  objects,  contact  Jacqueline 
Caldwell,  Attorney-Adviser.  Office  of 
the  Legal  Adviser.  U.S.  Department  of 
State  (telephone:  202/619-6982).  The 
address  is  U.S.  Department  of  State,  SA- 
44,  301  4th  Street,  S  W.,  Room  700. 
Washington,  D.C.  20547-0001. 
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Dated:  May  19.  2000 
William  B.  Bader, 

Assistant  Secretan,-  for  Educational  and 
Cultural  Affairs,  i  nited  States  Department 
of  State. 

|FR  Dor.  00- 1.34.51  Filed  5-20-00;  8:4.5  am] 
BILUNG  CODE  4710-OS-P 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

[Docket  No.  WTO/D-186] 

WTO  Consultations  Regarding  Section 
337  of  the  Tariff  Act  of  1930 

AGENCY:  Office  of  the  United  States 

Trade  Representative. 

ACTION:  Notice:  request  fbr  comments. 

SUMMARY:  The  Office  of  the  United 
States  Trade  Representative  (USTR)  is 
providing  notice  that  the  European 
Communities  ("EC")  has  requested 
consultations  with  the  United  States 
under  the  Marrakesh  Agreement 
Establishing  the  World  Trade 
Organization  (WTO),  regarding  section 
337  of  the  Tariff  Act  of  1930  (19  U.S.C. 
1337)  and  the  related  rules  of  practice 
and  procedure  of  the  International 
Trade  Commission  contained  in  chapter 
II  of  Title  19  of  the  U.S.  Code  of  Federal 
Regulations.  The  EC  alleges  that  section 
337  is  inconsistent  with  Article  III  of  the 
General  Agreement  on  Tariffs  and  Trade 
1994  ("GATT  1994")  and  Articles  2  (in 
conjunction  with  Article  2  of  the  Paris 
Convention),  3,  9  (in  conjunction  with 
Article  5  of  the  Berne  Convention),  27, 
41,  42,  49,  50,  and  51  of  the  WTO 
Agreement  on  Trade-Related  Aspects  of 
Intellectual  Property  Rights  ("TRIPS 
Agreement").  A  first  round  of 
consultations  with  the  EC  was  held  on 
February  28,  2000,  in  Geneva, 
Switzerland.  The  Government  of  Canada 
and  the  Government  of  Japan 
participated  as  third  parties.  USTR 
invites  written  comments  from  the 
public  concerning  the  issues  raised  in 
this  dispute. 

DATES:  Although  the  USTR  will  accept 
any  comments  received  during  the 
course  of  the  dispute  settlement 
proceedings,  comments  should  be 
submitted  on  or  before  June  30  to  be 
assured  of  timely  consideration  by 
USTR. 

ADDRESSES:  Comments  may  be 
submitted  to  the  Monitoring  and 
Enforcement  Unit,  Office  of  the  General 
Counsel,  Attn:  Section  337  Dispute, 
Office  of  the  United  States  Trade 
Representative,  600  17th  Street.  NW. 
Washington,  DC  20508,  (202)  395-3582. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rhonda  K.  Schnare,  Associate  General 


Counsel,  Office  of  the  General  Counsel. 
Office  of  the  United  States  Trade 
Representative.  600  17th  Street.  NW, 
Washington,  DC,  (202)  395-3150. 
SUPPLEMENTARY  INFORMATION:  Section 
127(b)  of  the  Uruguay  Round 
Agreements  Act  (URAA)  (19  U.S.C. 
3537(b)(1))  requires  that  notice  and 
opportunity  for  comment  be  provided 
after  the  United  States  receives  a  request 
for  the  establishment  of  a  WTO  dispute 
settlement  panel.  Consistent  with  this 
obligation,  but  in  an  effort  to  provide 
additional  opportunity  for  comment. 
USTR  is  providing  notice  that 
consultations  have  been  requested  by 
the  EC  concerning  whether  section  337 
of  the  Tariff  Act  of  1930  is  inconsistent 
with  the  United  States'  obligations 
under  GATT  1994  and  the  TRIPS 
Agreement.  The  EC  has  not  requested 
the  establishment  of  a  dispute 
settlement  panel.  If  the  EC  decides  to 
proceed  to  a  dispute  settlement  panel, 
under  normal  circumatances,  the  panel, 
which  will  hold  its  meetings  in  Geneva, 
Switzerland,  would  be  expected  to  issue 
a  report  detailing  its  findings  and 
recommendations  within  six  to  nine 
months  after  it  is  established. 

Major  Issues  Raised  by  the  European 
Communities 

Section  337  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1337)  addresses  unfair 
methods  of  competition  and  unfair  acts 
in  the  importation  and  sale  of  products 
in  the  United  States,  the  threat  or  effect 
of  which  is  to  destroy  or  substantially 
injure  a  domestic  industry,  prevent  the 
establishment  of  such  an  industry',  or 
restrain  or  monopolize  trade  and 
conamerce  in  the  United  States. 
However,  in  cases  of  alleged 
infringement  of  a  valid  and  enforcable 
U.S.  patent,  registered  trademark, 
copyright,  or  mask  work,  there  is  no 
injury  requirement. 

hi  1989.  a  GATT  panel  established  at 
the  request  of  the  EC  concluded  that 
section  337  was  inconsistent  with  GATT 
Article  III.  Subsequently,  section  337 
was  amended  by  the  URAA  to  bring  it 
into  conformity  with  the  findings  of  the 
GATT  panel  report. 

In  January  2000,  the  EC  requested 
consultations  with  the  United  States 
under  certain  WTO  agreements 
regarding  section  337.  The  EC's 
consultation  request  alleged  that  the 
amendments  to  section  337  failed  to 
bring  it  into  compliance  with  the  GATT 
and  that  section  337  continues  to 
provide  less  favorable  treatment  to 
imported  goods  than  to  domestic  goods 
in  violation  of  GATT  Article  III.  The 
EC's  consultation  request  also  alleged 
that  section  337  is  inconsistent  with 
Articles  2  (in  conjunction  with  Article 


2  of  the  Paris  Convention).  3.  9  (in 
conjunction  with  Article  5  of  the  Berne 
Convention).  27.  41.  42.  49.  50.  and  51 
of  the  TRIPS  Agreement.  A  first  round 
of  consultations  with  the  EC  was  held 
in  February'  2000  in  Geneva. 
Switzerland.  The  EC  has  not  requested 
the  establishment  of  a  dispute 
settlement  panel,  but  maintains  the  right 
to  do  so. 

Public  Comment:  Requirements  for 
Submissions 

Interested  persons  are  invited  to 
submit  written  comments  concerning 
the  issues  raised  in  the  dispute. 
Comments  must  be  in  English  and 
provided  in  fifteen  copies.  A  person 
requesting  that  information  contained  in 
a  comment  submitted  by  that  person  be 
treated  as  confidential  business 
information  must  certify'  that  such 
information  is  business  confidential  and 
would  not  customarily  be  released  to 
the  public  by  the  commenter. 
Confidential  business  information  must 
be  clearly  marked  "BUSINESS 
CONFIDENTIAL"  in  a  contrasting  color 
ink  at  the  top  of  each  page  of  each  copy. 

Information  or  advice  contained  in  a 
comment  submitted,  other  than  business 
confidential  information,  may  be 
determined  by  USTR  to  be  confidential 
in  accordance  with  section  135(g)(2)  of 
the  Trade  Act  of  1974  (19  U.S.C. 
2155(g)(2).  If  the  submitter  beUeves  that 
information  or  advice  may  qualify-  as 
such,  the  submitter — 

(1)  Must  so  designate  the  information 
or  advice; 

(2)  Must  clearly  mark  the  material  as 
"SUBMITTED  IN  CONFIDENCE"  in  a 
contrasting  color  ink  at  the  top  of  each 
page  of  each  copy;  and 

(3)  Is  encouraged  to  provide  a  non- 
confidential summary  of  the 
information  or  advice. 

Pursuant  to  section  127(e)  of  the 
URAA  (19  U.S.C.  3537(e)).  USTR  will 
maintain  a  file  on  this  dispute 
settlement  proceeding,  accessible  to  the 
public,  in  the  USTR  Reading  Room: 
Room  101.  Office  of  the  United  States 
Trade  Representative.  600  17th  Street, 
NW..  Washington,  DC  20508.  The  public 
file  will  include  a  listing  of  any 
comments  received  by  USTR  from  the 
public  with  respect  to  the  proceeding; 
the  U.S.  submissions  to  the  panel  in  the 
proceeding,  the  submissions,  or  non- 
confidential summaries  of  submissions, 
to  the  panel  received  from  other 
participants  in  the  dispute,  as  well  as 
the  report  of  the  dispute  settlement 
panel,  and.  if  applicable,  the  report  of 
the  Appellate  Body.  An  appointment  to 
review  the  public  file  (Docket  WTO/D- 
186,  Section  337  Dispute)  may  be  made 
by  calling  Brenda  Webb.  (202)  395- 
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OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

[Docket  No.  WTO/OS-192] 

WTO  Dispute  Settlement  Proceeding 
Regarding  United  States — Transitional 
Safeguard  IMeasure  on  Comt)ed  Cotton 
Yarn  from  Pakistan 

agency:  ()ffi( f  of  th«»  Unifnd  States 
Traiio  Kt'prt!sciitativt' 

ACTION:  Nrificc;  nH|iit'st  fur  coinnit'iits. 

summary:  The  Offii  »>  of  \\w  IJiuttui 
.States  Tradt'  RHprcsirntativt!  ("USTK")  is 
providing  noticf!  of  i'akistans  ntquest 
for  the  (istahlisfinHuit  of  a  disputo 
settlmnent  panel  under  the  Marralkcsh 
Agreement  Establishing  the  World 
Trade  Organization  ("WTO")  Pakistan 
challenges  the  Unitetl  States'  action  of 
imposing  a  transitional  safeguard  on 
imports  of  lomhed  cotton  yarn  from 
Pakistan.  In  this  dispute.  Pakistan 
alleges  that  ths  safeguard  measure  is 
inconsistent  with  certain  ogligations 
under  the  WTO  Agreemt^nt  on  Textiles 
and  (ilothmg   I'STK  invites  written 
comments  from  the  public  concerning 
the  issues  raised  in  this  dispute 
DATES:  Although  li.STK  will  accept  anv 
comments  received  during  the  course  of 
tile  (lisf)ute  settlement  proceedings, 
comments  should  be  submitted  bv  julv 
7.  2()()(),  to  be  assured  of  timelv 
consideration  by  USTK  in  preparing  its 
first  written  submission  to  the  [lanel 
ADDRESSES:  (iomnnnits  mav  be 
submitted  to  Sandy  McKinzv.  Litigation 
Assistant.  Office  of  Monitoring  .iiid 
Enforcement.  Room  122.  Attn:  (!ombt;d 
Cotton  Yarn.  Offic  e  of  the  United  States 
Trade  Representative,  M)()  17th  Street. 
NW.  Washington.  HC.  2()r)()H 
FOR  FURTHER  INFORMATION  CONTACT: 
Demetrios  Marantis.  Assix  late  Cieneral 
Counsel  at  (202)  :J95-,l.=iHl  or  Ciarovl 
Miller.  Deputx'  Chief  Textile  Ncgoli.itor 
at  .iy,S-.i()2t) 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  127(b)  of  the  Urugu.iv  Round 
Agreements  Act  (CRAA)  ( H»  C  SC 
35.57(b)(1)).  li.STK  is  providing  notice 
that  Pakistan  has  submitted  a  reciuest  for 
the  establishment  of  a  WTt )  dispute 
settlement  panel  to  examine  the  I  '.S 


transitional  safeguard  measure  on 
im[)orts  of  combed  cotton  vard  from 
Pakistan  The  WTO  Dispute  Settlement 
Mo(l\  (  "DSB")  is  expected  to  establish  a 
panel  for  this  purpose  in  June  2000. 

Maior  Issues  Raised  and  Legal  Basis  of 
the  Complaint 

Pakistan  ch.iUenges  the  transitional 
safeguard  measure  the  United  States 
imposed  on  March  17.  1999.  on  imports 
of  combed  cotton  \arn  fiom  Pakistan.  In 
its  re(|uest  for  a  [lanel  to  examine  the 
measure.  Pakistan  alleges  that  the  US 
transitional  saft-guard  measure  is 
inconsistent  with  Artiile  2  4  of  the 
WTO  Agreement  on  Textiles  and 
Clothing  (ATC;')  and  is  not  justified  bv 
Article  ()  of  the  ATC.  Pakistan  further 
niiiintains  that  the  U.S.  measure  does 
not  nieet  the  requirements  for 
transitional  safeguards  set  out  in 
paragraphs  2.  3.  4.  and  7  of  Article  6  of 
the  ATC  becau.se  the  United  States 
allegedly: 

•  Made  its  determination  of  serious 
damage,  or  atrtual  threat  thereof,  to  its 
domestic  industry  producing  like  and/or 
directly  competitive  products,  by  (a) 
excluding  from  its  determination  a 
significant  proportion  of  the  production 
of  like  products  bv  its  domestic  industry 
and  (b)  without  taking  into  account  all 
factors  relevant  to  the  state  of  its 
domestic  industrv; 

•  Failed  to  demonstrate  that  the 
alleged  serious  damage,  or  actual  threat 
thereof  to  the  domestic  industn'  was 
being  caused  bv  increased  imjiorts; 

•  .Attributed  the  alleged  damage,  or 
actual  threat  thereof,  to  its  domestic 
industry  solelv  to  imports  from  Pakistan 
to  the  exclusion  of  imports  from  other 
sources,  including  unrestrained  sources: 

•  Based  its  determination  of  serious 
damage,  or  actual  threat  thereof,  on  a 
(.omparison  of  data  for  an  eight-month 
period  in  1997  and  199H.  which  is  in  the 
view  of  Pakistan  a  period  too  short  to 
determine  whether  the  alleged  damage, 
or  .ictual  threat  thereof,  was  serious:  and 

•  Relied  on  partial  and  unverified 
mformatiiHi 

The  United  States  ,md  Pakistan 
1  onsulted  on  this  issue  on  February  10 
and  1 1,  1999.  but  were  unable  to  reach 
.1  inutual!\  satisfactory  solution  to  the 
matter  The  WTO  Textile  Monitoring 
Hodv  CTMB")  reviewed  the  U.S. 
measure  on  April  29,  1999.  but 
determined  in  its  report  that  "it  was  not 
in  <i  position  to  assess  without  doubt 
whether  or  not  serious  damage  had  been 
caused  to  the  US'  industrv  producing 
products  like  and/or  directly 
com[)efitive  with  combed  cotton  varn 
*    •    *•■  ((;/TMB/ 18)  The  TMB  therefore 
recommended  that  the  United  States 
rescind  the  moasurt;.  On  Mav  27.  1999. 


the  United  States  informed  the  TMB 
that  it  was  unable  to  c:()nform  to  this 
recommendation.  The  TMB 
subsequently  reviewed  and  reaffirmecf 
its  recommendation,  and  in  an  August 
fi.  1999.  letter  to  the  TMB  the  United 
States  renewed  its  determination  to 
retain  the  temporary  safeguard  measure. 
Pakistan  c:onsiders  this  matter  to  be 
unresolved  and  that  the  parties  have — 
through  the  TMB — satisfied  the 
consultation  requirement  of  Article  4  of 
the  Understanding  on  Rules  and 
Procedures  Governing  the  Settlement  of 
Disputers  ("DSU").  Accordingly,  on 
April  3.  2000.  Pakistan  requested  the 
establishment  of  a  dispute  settlement 
panel  pursuant  to  Article  8:10  of  the 
ATf;.  Article  XXII1:2  of  the  Cnineral 
Agreement  on  Tariffs  and  Trade  1994 
("GATT  1994").  and  Article  6  of  the 
DSU 

Public  Comment:  Requirements  for 
Submissions 

Interested  persons  are  invited  to 
submit  written  comments  concerning 
the  issues  raised  in  this  dispute. 
Comments  must  be  in  English  and 
provided  in  fifteen  copies  to  Sandv 
McKinzy  at  the  address  provided  above, 
A  person  requesting  that  information 
contained  in  a  comment  submitted  by 
that  person  be  treated  as  confidential 
business  information  must  certify'  that 
such  information  is  business 
confidential  and  would  not  customarily 
be  released  to  the  public  by  the 
submitting  person.  Confidential 
business  information  must  be  clearly 
marked  "BUSINESS  CONFIDENTIAL  " 
in  a  contrasting  color  ink  at  the  top  of 
each  page  of  each  copy.  Information  or 
advice  contained  in  a  comment 
submitted,  other  than  business 
confidential  information,  may  be 
determined  by  USTR  to  be  confidential 
in  accordance  with  section  135(g)(2)  of 
the  Trade  Act  of  1974  (19  U,S,C. 
2155(g)(2)).  If  the  submitting  person 
believes  that  information  or  advice  may 
(jualify  as  such,  the  submitting  person — 

(1)  Must  so  designate  the  information 
or  advice; 

(2)  Must  clearly  mark  the  material  as 
"SUBMITTED  IN  CONFIDENCE"  in  a 

contrasting  color  ink  at  the  top  of  each 
page  of  each  copy;  and 

(3)  Is  encouraged  to  provide  a  non- 
confidential summary  of  the 
information  or  advice. 

Pursuant  to  section  127(e)  of  the 
URAA  (19  use.  3537(e)).  USTR  will 
maintain  a  file  on  this  dispute 
settlement  proceeding,  accessible  to  the 
public,  in  the  USTR  Reading  Rcjom: 
Room  101,  Office  of  the  United  States 
Trade  Representative.  600  17th  Street. 
NW.  Washington.  DC  20508.  The  public 
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file  will  include  a  listing  of  any 
comments  received  by  USTR  from  the 
public  with  respect  to  the  proceeding; 
the  U.S.  submissions  to  the  panel  in  the 
proceeding,  the  submissions,  or  non- 
confidential summaries  of  submissions, 
to  the  panel  received  from  other  parties 
in  the  dispute,  as  well  as  the  report  of 
the  dispute  settlement  panel,  and,  if 
applicable,  the  report  of  the  Appellate 
Body.  An  appointment  to  review  the 
public  file  (Docket  WTO/DS-192, 
"Combed  Cotton  Yarn — Pakistan")  may 
be  made  by  calling  Brenda  Webb,  (202) 
395-6186.  The  Reading  Room  is  open  to 
the  public  from  9:30  am.  to  12  noon 
and  1  p.m.  to  4  p.m.,  Monday  through 
Friday. 

A.  Jane  Bradley, 

Assistant  U.S.  Trade  Representative  for 

Monitoring  and  Enforcement. 

(PR  Doc.  00-13427  Filed  5-26-00:  8:45  am] 

BILUNG  CODE  3190-01-P 


DEPARTMEffT  OF  TRANSPORTATION 

Office  of  ttie  Secretary 

Aviation  Procaedtnga,  Agreements 
flied  during  the  weeic  ending  May  19, 
2000 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S,C. 
Sections  412  and  414,  Answers  may  be 
filed  within  21  days  after  the  filing  of 
the  application 

Docket  Number:  OST-2000-7385. 

Date  Filed:  May  17,  2000. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject: 

PTC2  EUR  0309  dated  2  May  2000  rl- 

rl7; 

PTC2  EUR  0310  dated  2  May  2000  rlS; 

PTC2  EUR  0311  dated  2  May  2000  rl9- 
r20; 

PTC2  EUR  0312  dated  2  May  2000  r21- 
r22; 

Within  Europe  Resolutions  rl-r22; 

Minutes— PTC2  EUR  0308  dated  28 
April  2000; 

Tables — None; 

Intended  effective  date:  15  June,  1 
August,  1  September,  1  October 
2000. 

Dorothy  Y.  Beard, 

Federal  Register  Liaison . 

[FR  Doc.  00-13360  Filed  5-26-00;  8:45  am] 

BILUNG  CODE  4910-62-l> 


DEPARTIMENT  OF  TRANSPORTATION      DEPARTMENT  OF  TRANSPORTATION 


Office  of  the  Secretary 

Notice  of  Meeting 

agency:  Office  of  the  Secretary.  DOT 
ACTION:  Notice  of  meeting. 

summary:  The  US  Department  of 
Transportation  (DOT)  announces  a 
meeting  of  the  DOT  Partnership  Council 
(the  Council).  Notice  of  this  meeting  is 
required  under  the  Federal  Advisory 
Committee  Act. 

TIME  AND  PUVCE:  The  Council  will  meet 
on  Friday,  June  16,  2000,  at  10  a.m.,  at 
the  US  Department  of  Transportation, 
Nassif  Building,  room  10214,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590.  The  room  is  located  on  the  10th 
floor. 

TYPE  OF  MEETING:  These  meetings  will 
be  open  to  the  public.  Seating  will  be 
available  on  a  first-come,  first-served 
basis.  Handicapped  individuals  wishing 
to  attend  should  contact  DOT  to  obtain 
appropriate  accommodations, 

PO»NT  OF  CONTACT:  Jean  B.  Lenderking, 
Corporate  Human  Resource  Leadership 
Division,  M-13,  US  Department  of 
Transportation,  Nassif  Building,  400 
Seventh  Street,  SW.,  room  7411, 
Washington,  DC  20590,  (202)  366-8085, 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  this  meeting  is  to  present  the 
draft  DOT  Labor-Relations  Strategic 
Plan;  brief  the  members  on  DOT  Labor- 
Management  report  to  OMB/OPM;  and 
welcome  the  American  Federation  of 
State,  County  and  Municipal  Employees 
to  membership  on  the  Coimcil. 

Public  Participation:  We  invite 
interested  persons  and  organizations  to 
submit  conunents.  Mail  or  deliver  your 
comments  or  recommendations  to  Ms. 
Jean  Lenderking  at  the  address  shown 
above.  Comments  should  be  received  by 
June  5,  2000  in  order  to  be  considered 
at  the  June  16th  meeting. 

Issued  in  Washington,  D.C.  on  May  22. 
2000 

For  the  U,S,  Department  of  Transportation, 
John  E.  Budnik, 

Acting  Director,  Office  of  Human  Resource 
Management. 
[FR  Doc.  00-13359  Filed  5-26-00:  8:45  am] 

BILUNG  CODE  4910-62-P 


Federal  Aviation  Administration 

[Summary  Notice  No.  PE-2000-19] 

Petitions  for  Exemption:  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

AGENCY:  Federal  Aviation 
Administration  (FAA)  DOT.     . 

ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

SUMMARY:  Pursuant  to  FA  As  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  (14  CFR  part  11),  this 
notice  contains  a  summar>'  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  the  Federal  Aviation 
Regulations  (14  CFR  Chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of,  and 
participation  in,  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summan.' 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 

DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  June  19,  2000. 

ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Administration.  Office  of  the 
Chief  Counsel.  Attn:  Rule  Docket  (AGC- 

200),  Petition  Docket  No. 800 

Independence  Avenue,  SW.. 
Washington,  DC  20591, 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-200).  Room  91 5G, 
FAA  Headquarters  Building  (FOB  lOA). 
800  Independence  Avenue,  SW, 
Washington,  DC  20591;  telephone  (202) 
267-3132. 

FOR  FURTHER  INFORMATION  CONTACT: 

Cherie  Jack  (202)  267-7271  or  Vanessa 
Wilkins  (202)  267-8029  Office  of 
Rulemaking  (ARM-1),  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW,  Washington,  DC  20591. 

This  notice  is  published  pursuant  to 
paragraphs  (c),  (e),  and  (g)  of  §11,27  of 
Part  1 1  of  the  Federal  Aviation 
Regulations  (14  CFR  part  11). 
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,Us/s/(j;i/  ('.i-\irt  I'.nmwrl  ti>r  Hniiildtinns 

Petitions  for  Exemption 

Docket  \'o:  299H*i 

Pf'tHiontT  LifdPort.  Inc 

Ht^gulations  Afffctt-d   14  CFK 
25.785(b)  and  25.5«2. 

Dfsrriptian  of  Rflwf  Sought  To 
pHrmit  in.stallation  of  a  intuiical 
stretcher  for  carriage  of  noii-amhulatorv 
persons  on  a  (iessna  C'itation  StiOXI. 
airplane. 

Dockft  So    2<»9H1 

Prtitioncr  Delta  .-Xir  Lines.  Inc. 

Rcguhitinns  Afffcte-d    14  CFR 
§25. 857(c),  25  858.  121  :314(c] 

Description  of  Reliff  Sought:  To  allow 
Delta  Air  Lines  to  operate,  until 
September  20,  2001,  nnie  L-lOll 
airplanes  beyond  the  (;argo 
compartment  modification  deadline  of 
March  19.  2001 

Dockt't  Mo:  29941 

Pf^titiontT  Hawaiian  Airlines.  Inc. 

Regulations  Affectt-d   14  CFR 
25.857(c),  25,858,  121  .n4((:) 

Description  of  Rrlief  Sought  To  allow 
Hawaiian  Airlines  to  operate,  until  May 
15,  2001.  one  DClO-lO  airplane  beyond 
the  cargo  compartment  modification 
deadline  of  March  20.  2001. 

Dn(  kt't  .Vo  28257 

Petitioner  Flight  Structures 

Regulations  Affected  14  CFR 
25.81.3(b),  25.857(e).  25.7H5(d), 
25.1447(c)(,n(ii). 

Description  of  Rehef  Sought    F'o  .illow 
carriage  of  one  additional 
supernumerary  increasing  the  total 
occupants  to  9  on  the  ,-\irhus  Model 
A;i()0-K4-1().<.  -20,i  series  airpl.ines 

Do(  Af'f  .Vo  2992.i. 

Petitioner  Regional  Airline 
Association 

Section  ot  thr  FAR  Aftectcd    14  CFR 
p.iragraphs  2  ,in<l  ,i  of  ajipendix  H  to 
[)art  121. 

[)es(  ription  of  Rrhef  Sought    To 
permit  RAA-memlier  airline  to  (jualifv 
pilots  for  initi.il  or  upgr.ide  pilot  in 
command  siiiuilatioii  training  ,tnd 
checking  when  the  [iilots  ,ire  not 
currently  serying  ,is  sci  mid  in 
comiiicind  in  .urpl.iiit's  ot  the  same 
group 

Disposition.s  of  Petitions 

lh)<kt'l.\o     24052. 

Prtitionrr   I '  S   Navy  Flight 
Demonstr.itioii  S<]ii,idroii  ,i  k  .i   TIh'  Hluf 
.•\ngels 

Section  nl  tlir  lAR  Atlf(  trd    \-\  ( .I'K 
91.117(a)  ,ind  (h),  91   1  !<»((  ).  ,ind 
91  :iO:t((  ).  (d),  ,ind  (r) 

Drs<  nption  i>l  Rrhrt  Siiuiiht 
Disposition    Til  permil  ttif  Uiiii-  .\ngels 


to  conduct  denionstration  rehearsals 
involving  low-level,  high-speed,  and 
acrobatic  flight,  subject  to  certain 
f:onditions  and  limitations.  GRANT.  3/ 
15/00.  Exemption  \'o  4504F 

Docket  No.:  28317. 

Petitioner:  Eagle  Canyon  Airlines,  Inc 

Section  of  the  FAR  Affected:  14  CFR 
1:15. 143(c)(2). 

Description  of  Rehef  Sought/ 
Disposition  To  permit  ECA  to  operate 
certain  Cessna  aircraft  under  part  135 
without  aTS()-Cll2  (Mode  S) 
transponder  installed  in  the  aircraft. 
CRANT.  3/15/00.  Exemption  No   7147 

DcH-ket  No    29903 

Petitioner:  Bain  Aviation,  Inc. 

Section  of  the  FAR  Affected:  14  CFR 
135  143(c)(2). 

Description  of  Relief  Sought/ 
Disposition  To  permit  BAI  to  operate 
certain  Cessna  aircraft  under  part  135 
without  a  TSt)-C:i  12  (Mode  S) 
transponder  installed  in  the  aircraft. 
CRANT.  3/15/00.  Exemption  No   7146 

Docket  No    29952. 
Petitioner  Frontier  Flying  Service. 
Inc. 

Section  of  the  FAR  Affected:  14  CFR 
135  143(c)(2). 

Description  of  Rehef  Sought/ 
Disposition  To  permit  Frontier  to 
operate  certain  (Cessna  aircraft  under 
part  135  without  aTS(J-Cll2  (Mode  S) 
transponder  installed  in  the  aircraft. 
CRANT.  3/9/00.  Exemption  No  7144. 

Docket  No:  28174. 

Petitioner  Air  Carriage 

Section  of  the  FAR  Affected   14  CFR 
135  143((  )(2) 

Description  ot  Relief  Sought/ 
Di'^position  To  [)ermit  ,^ir  Carriage  to 
operate  certain  f  Cessna  aircraft  under 
part  135  without  a  TS()-C112  (Mode  S) 
transponder  installed  in  the  aircraft. 
(^iANT.  3/9/00  Exemption  No  6 108 A 

Docket  \(>     28787 

Petitioner  .-X  men  flight.  Inc 

Section  ot  the  FAR  Affected   14  CFR 
(il  5(a)  and  (d  and  91  203(a)  and  (b). 

Desi  nption  of  Relief  Sought' 
Disposition  To  permit  .-Xmeriflight  to 
operate  temporarily  its  aire  raft  without 
those  ,uri  r.ift's  airworthiness  and 
r''i;istr,iti(in  (  ertifii  ,ites  onboard  (and 
pr(ipfrl\  displayed  in  the  c:ase  of 
.iirvvnrthiness  (  ertificates)  while 
iit)t.iinint;  repla(  ements.  subject  to 
(  iTt.nn  (  oiiditions  ,ind  limitations  This 
<'M'm[ition  also  permits  .'Kmeri flight's 
pilots  to  operate  temporarily 
.•Xmeriflights  ain  raft  without  those 
pilots  having  their  pilot  and  medical 
(  ertil^ic  ati's  in  their  person, il  possession, 
Mil)|i'(  t  In  <  ert.iin  rnniiitKnis  and 


limitations.  GRANT.  3/3/00.  Exemption 

No.  7143 

IKK  Dot  .  00-13369  Filed  5-26-00;  8:4.5  ami 
BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Forms  1040-ES,  1040-ES 
(NR),  and  104O-ES  (EsfMnol) 

AGENCY:  Internal  Revenue  Service  (IRS). 

Treasury, 

ACTION:  Notice  and  request  for 

comments. 


SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Uw  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  1040- 
ES.  Estimated  Tax  for  Individuals, 
1040-ES  (NR),  U.S.  Estimated  Tax  for 
Nonresident  Alien  Individuals,  and 
1040-ES  (Espanol),  Contribuciones 
Federales  Estimadas  Del  Trabajo  Por 
('uenta  Propia  Y  Sobre  el  Empleo  De 
Empleados  Domesticos — Puerto  Rico, 

DATES:  Written  comments  should  be 
received  on  or  before  July  31 ,  2000  to  be 
assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear.  Internal  Revenue 
Service,  room  5244,  1111  Constitution 
Avenue  N\V..  Washington.  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  forms  and  instructions 
should  be  directed  to  (]arol  Savage, 
(202)  622-3945.  Internal  Revenue 
Service,  room  5242,  1111  Constitution 
Avenue  NW  .  Washington.  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  1040-ES,  Estimated  Tax  for 
Individuals.  1040-ES  (NR),  U.S. 
Estimated  Tax  for  Nonresident  Alien 
Individuals,  and  1040-ES  (Espanol), 
flontribuc  iones  Federales  Estimadas  Del 
Trabajo  Por  f'uenta  Propia  Y  Sobre  el 
Emple(j  De  Empleados  Df)mesticos — 
F'uerto  Rico 

OMB  Number  1545-0087. 

Form  Number  1040-ES.  1040-ES 
(NR),  and  104t>-ES  (Espanol). 

Abstract  Form  1040-ES  is  used  by 
US  citizens  and  resident  aliens  to  make 
estimated  tax  payment  of  income  (and 
self-employment)  tax  due  in  excess  of 
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tax  withheld.  Form  1040-ES(NR)  is 
used  by  nonresident  aliens  to  pay  any 
income  tax  due  in  excess  of  tax 
withheld.  Form  1040-ES  [Espanol)  is 
printed  in  Spanish  for  use  in  Puerto 
Rico  and  includes  payment  vouchers  for 
payment  of  self-employment  tax  on  a 
current  basis. 

Current  Actions:  There  are  no  changes 
being  made  to  the  forms  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public;  Individuals  or 
households. 

Estimated  Number  of  Responses: 
40,991,991. 

Estimated  Time  Per  Response:  2 
hours.  19  minutes. 

Estimated  Total  Annual  Burden 
Hours;  94.589.400. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved;  May  16,  2000. 
Garrick  R.  Shear. 

IHS  Ruports  Clearance  Officer. 

|FK  Do( .  00-13327  Filed  5-26-00;  8:45  am) 

BILUNG  CODE  400-01 -U 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  1120-IC-DISC, 
Schedules  K  and  P 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  conunents  concerning  Form 
1120-IC-DISC,  Interest  Charge  Domestic 
International  Sales  Corporation  Return, 
Schedule  K  (Form  1120-IC-DISC), 
Shareholder's  Statement  of  IC-DISC 
Distributions,  and  Schedule  P  (Form 
1120-IC-DISC),  Intercompany  Transfer 
Price  or  Commission. 
DATES:  Written  comments  should  be 
received  on  or  before  July  31,  2000  to  be 
assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5244,  1111  Constitution 
Avenue  NW.,  Washington.  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  Carol  Savage. 
(202)  622-3945,  Internal  Revenue 
Service,  room  5242,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

7iY7e:Form  1120-IC-DISC,  Interest 
Charge  Domestic  International  Sales 
Corporation  Return,  Schedule  K  (Form 
1120-IC-DISC),  Shareholder's 
Statement  of  IC-DISC  Distributions,  and 
Schedule  P  (Form  1120-IC-DISC), 
Intercompany  Transfer  Price  or 
Commission. 

OMB  Number:  1545-0938. 

Form  Numbers:  1 1 20-IC-DISC, 
Schedules  K  and  P. 

Abstract:  U.S.  corporations  that  have 
elected  to  be  an  interest  charge  domestic 
international  sales  corporation  (IC- 
DISC)  file  Form  1120-IC-DISC  to  report 
their  income  and  deductions.  The  IC- 
DISC  is  not  taxed,  but  IC-DISC 
shareholders  are  taxed  on  their  share  of 
IC-DISC  income.  IRS  uses  Form  1120- 
IC-DISC  to  check  the  IC-DISCs 
computation  of  income.  Schedule  K 
(Form  1120-IC-DISC)  is  used  to  report 


income  to  shareholders.  Schedule  P 
(Form  1120-IC-DISC)  is  used  by  the  IC- 
DISC  to  report  its  dealings  with  related 
suppliers. 

Current  Actions:  Questions  2,  7.  and 
8  on  Form  1120-IC-DISC  (Schedule  O) 
were  deleted.  The  three  deleted 
questions  are  a  part  of  the  new  Schedule 
N  (Form  1120),  Foreign  Operations  of 
U.S.  Corporations,  that  corporations  will 
attach  to  their  Form  1120-IC-DISC  for 
the  2000  tax  year. 

Ty^e  of  Review:  Revision  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations  and  individuals  or 
households. 

Estimated  Number  of  Respondents: 
1,200. 

Estimated  Time  Per  Respondent:  191 
hours,  28  minutes. 

Estimated  Total  Annual  Burden 
Hours:  229,747. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessar\'  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility: 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  ser\ices 
to  provide  information. 

Approved:  Ma\  1 1 .  2000. 
Garrick  R.  Shear, 

IRS  Reports  Clearance  Officer. 

IFR  Doc.  00-13336  Filed  5-26-00;  8.45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  1 120S,  Schedule  D, 
and  Schedule  K-1 

agency:  Internal  Ri-venue  Servu  »•  (IKS), 

Treasiirv 

ACTION:  Notice  ami  request  for 

romments 


SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  (:ontinuui(<  effort 
to  rtuluce  paperwork  and  respondent 
hurden.  invites  Iht?  (general  piiblu   and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  propost^l 
ami/or  continuing  information 
collec:tions.  .is  re(|uired  bv  the 
Paperwork  Kediu  tion  .Act  of  19^J5. 
Publi(.  Law  l()4-i:i  (44  I'  S C. 
:J506(c)(2)(A))  Currentlv,  the  IKS  is 
soliciting  comments  concerning  Form 
1120S,  US   Income  '\\i\  Return  for  an  S 
Corporation.  .Schedule  I)  (Form  1  i;i()S). 
Clapitai  tiains  and  Losses  and  Built-in 
Gains,  and  Schedule  k-1  (Form  1120S). 
Shareholders  .Share  of  Income.  Credits. 
Deductions,  etc 

DATES:  Written  comments  should  be 
received  on  or  before  [ulv  11,  2000  to  be 
assured  of  t:onsideration 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R  Shear,  Internal  Revenue 
.Service,  room  .5244.  1111  Constitution 
Avenue  NVV  ,  Washington,  DC  20224 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  forms  and  instructions 
should  be  directed  to  Carol  .Savage, 
(202)  622-3945.  Internal  Revenue 
Service,  room  .5242.  1111  (lonstitution 
Avenue  NW..  Washington.  UC  20224 
SUPPLEMENTARY  INFORMATION: 

Title:  Form  1 120S,  C'.S,  Income  Tax 
Return  for  an  S 

Corporation,  Schedule  D  (P'orm 
1120S),  Capital  Gains  and  Losses  and 
Built-in  Gains,  and  .Schedule  K-1  (F'orm 
1 120S),  .Shareholder's  Share  of  Inc(mie. 
Credits.  Deducti(ms.  etc. 

OSfB  Number   1,S45-()1.1() 

Form  Number  Form  1  I20S,  Schedule 
D.  and  Schedule  K-1 

Abstract  Form  1120S.  .Schedule  D 
(Form  1120S).  and  .Schedule 

K-1  (Form  1 12()S)  are  used  bv  an  S 
corporation  to  figure  its  tax  liability,  and 
income  and  other  tax-related 
informati(m  to  pass  through  to  its 
shareholders  Schedule  D  is  used  to 
report  gain  or  loss  from  sales  or 
exchanges  of  capital  assets  and  the 
computation  of  tax  on  certain  capital 
gains  imposed  by  Internal  Revenue 
Ckide  section  i;t74  Schedule  K-1  is 
used  to  report  to  shareholders  their 


share  of  the  corporafitrn's  in(  ome. 
dedu(  tions.  credits.  et(. 

(jirrent  Actions:  There  are  no  changes 
being  made  to  the  forms  at  this  time. 

Tvpr  ot  fifvifiv  Extension  of  a 
(  urrently  approved  collection 

Affected  Public  Business  or  other  for- 
profit  organizations  and  farms 

Estimated  Number  of  Respondents: 
l.HHO.OOO. 

Estimated  Time  Per  Respondent:  248 
hours.  12  minutes 

h'stimiited  Total  Annual  Burden 
//ours  46h. 602. 460 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  condue:t  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number 
Books  or  records  relating  to  a  collection 
of  information  must  be  retain€>d  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  All  comments  will  becimie  a 
matter  of  public  record.  C'omments  are 
invited  on:  (a)  Whether  the  collection  of 
informaticm  is  necessary'  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information 

.Apiinivt'ii    Ma\  \2.  JOUO. 
Garrick  R.  Shear. 
//f.S  Hffjurts  Cli-aruDt  r  Officer 
jF'R  Doc.  00-13337  Filed  .S-Ze-OO.  H  4.S  am] 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  861 3 

AGENCY:  Internal  Revenue  Service  (IRS). 

Treasury 

ACTION:  Notice  and  request  for 

comments 


SUMMARY:  The  Department  of  the 
Treasury',  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
(jpportunity  to  comment  on  proposed 
and/ or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13(44  U.S.C. 
3506(cl(2)(A)),  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
8613.  Return  of  Excise  Tax  on 
Undistributed  Income  of  Regulated 
Investment  Companies. 
DATES:  Written  comments  should  be 
received  on  or  before  July  31 ,  2000  to  be 
assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5244.  1111  Constitution 
Avenue  NW..  Washington.  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Lamice  Mack, 
(202) 622-3179.  Internal  Revenue 
Service,  room  5244.  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Return  of  Excise  Tax  on 
Lindistributed  Income  of  Regulated 
Investment  Companies. 

OMB  Number:  1545-1016 

Form  Number:  S6\3. 

Abstract:  Form  8613  is  used  by 
regulated  investment  companies  to 
compute  and  pay  the  excise  tax  on 
undistributed  income  imposed  under 
Internal  Revenue  Code  section  4982.  IRS 
uses  the  information  to  verify  that  the 
correct  amount  of  tax  has  been  reported. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  of  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
1,500 

Estimated  Time  Per  Respondent:  1 1 
hr.,  53  min. 

Estimated  Total  Annual  Burden 
Hours:  17,835 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
bv  this  notice: 
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An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 

Books  or  records  relating  to  a 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S.C.  6103. 

REQUEST  FOR  COMMENTS:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary'  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  May  23,  2000. 
Garrick  R.  Shear, 

IRS  Reports  Clearance  Officer. 

\¥R  Doc,  00-13458  Filed  .5-26-00;  8:45  am) 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0001] 

Proposed  Information  Collection 
Activity:  Proposed  Collection; 
Comment  Request 

AGENCY:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 
ACTION:  Notice. 

SUMMARY:  The  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs  (VA),  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  Agency,  Under  the 
Paperwork  Reduction  Act  (PRA)  of 
1995,  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  revision  of 


a  currently  approved  collection  and 
allow  60  days  for  public  comment  in 
response  to  the  notice.  This  notice 
solicits  comments  on  information 
needed  to  determine  a  veteran's 
eligibility,  dependency,  and  income,  as 
appropriate,  for  compensation  and/or 
pension  benefits. 
DATES:  Written  comments  and 
recommendations  on  the  proposed 
collection  of  information  should  be 
received  on  or  before  July  31,  2000. 
ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to 
Nancy  J.  Kessinger,  Veterans  Benefits 
Administration  (20S52),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue. 
NW,  Washington,  DC  20420.  Please  refer 
to  "OMB  Control  No.  2900-0001  "  in 
any  correspondence. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  J.  Kessinger  at  (202)  273-7079  or 
FAX  (202)  275-5947. 
SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  of  1995  (Public  Law  104-13;  44 
U.S.C,  3501-3520),  Federal  agencies 
must  obtain  approval  from  the  Office  of 
Management  and  Budget  (OMB)  for  each 
collection  of  information  they  conduct 
or  sponsor.  This  request  for  comment  is 
being  made  pursuant  to  Section 
3506(c)(2)(A)  of  the  PRA. 

With  respect  to  the  following 
collection  of  information,  VBA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  VBA's 
functions,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  accuracy  of  VBA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology. 

Title:  Veteran's  Application  for 
Compensation  and/or  Pension,  VA  Form 
21-526, 

OMB  Control  Number:  2900-0001. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Abstract:  "This  form  is  used  as  an 
original  application  for  veterans  to 
apply  for  compensation  and/or  pension 
benefits. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  592,500 
hours. 

Estimated  Average  Burden  Per 
Respondent:  1  hour  and  30  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 
395.000. 


Dated:  March  17.  2000 

By  direction  of  the  Secretary. 
Sandra  S.  Mclntyre. 
Management  Analyst.  Information 
Management  Ser\ire. 
|FR  Doc.  00-13396  Filed  5-26-00:  8:45  am] 

BILUNG  COOE  8320-01 -P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Summary  of  Precedent  Opinions  of  the 
General  Counsel;  Republication 

Editorial  Note:  FR  Doc.  00-12867  was 
originally  published  in  the  issue  of  Tuesday. 
May  23.  2000.  The  corrected  document  is 
republished  in  its  entirety  due  to  the 
omission  of  text. 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Notice. 

SUMMARY:  The  Department  of  Veterans 
Affairs  (VA)  is  publishing  a  summar\'  of 
legal  interpretations  issued  by  the 
Department's  General  Counsel  involving 
veterans'  benefits  under  laws 
administered  by  VA.  These 
interpretations  are  considered 
precedential  by  VA  and  will  be  followed 
by  VA  officials  and  employees  in  future 
claim  matters.  The  summary  is 
published  to  provide  the  public,  and.  in 
particular,  veterans'  benefit  claimants 
and  their  representatives,  with  notice  of 
VA's  interpretation  regarding  the  legal 
matter  at  issue. 

FOR  FURTHER  INFORMATION  CONTACT:  jane 
L,  Lehman.  Chief,  Law  Library. 
Department  of  Veterans  Affairs,  810 
Vermont  Avenue,  NW.,  Washington,  DC 
20420,  (202)  273-6558. 
SUPPLEMENTARY  INFORMATION:  VA 
regulations  at  38  CFR  2.6(e)(9)  and 
14.507  authorize  the  Department's 
General  Counsel  to  issue  written  legal 
opinions  having  precedential  effect  in 
adjudications  and  appeals  involving 
veterans'  benefits  under  laws 
administered  by  VA.  The  General 
Counsel's  interpretations  on  legal 
matters,  contained  in  such  opinions,  are 
conclusive  as  to  all  VA  officials  and 
employees  not  only  in  the  matter  at 
issue  but  also  in  future  adjudictions  and 
appeals,  in  the  absence  of  a  change  in 
controlling  statute  or  regulation  or  a 
superseding  wTitten  legal  opinion  of  the 
General  Counsel. 

VA  publishes  summaries  of  such 
opinions  in  order  to  provide  the  public 
with  notice  of  those  interpretations  of 
the  General  Counsel  that  must  be 
followed  in  future  benefit  matters  and  to 
assist  veterans'  benefit  claimants  and 
their  representatives  in  the  prosecution 
of  benefit  claims.  The  full  text  of  such 
opinions,  with  personal  identifiers 
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(ittloted,  may  be  oht.iint'ci  by  ( iint.ictiii^ 
the  V'A  official  iiamt'd  ahoyi!. 

New  Precedent  Opinions 
VAOPGCPREC  01-2000 

Question  Prrsriitfd 

a.  Is  the  last  sentfricc  of  .)H  TFR  3  272 
(h)  consistent  with  :»H  US  (1   15();)(a)(:M 
in  providing  that  expenses  of  a  veterans' 
last  illness  paid  by  a  surviving  spouse 
subsequent  to  the  veteran's  death,  but 
prior  to  the  date  of  entitlement  to 
improved  death  pension,  may  not  be 
excluded  form  countable  income  for  the 
purpose  of  determining  death  pension 
entitlement' 

b.  If  so:  (1)  What  is  the  basis  for  the 
differing  treatment  acicorded  by  section 
,T. 272(h)  to  expenses  paid  prior  to  the 
date  of  death  and  those  paui  after  the 
date  of  death  but  before  the  date  of 
entitlement;  and,  (2)  does  Ciongress' 
intent  is  enacting  Pub   L   No.  98-369  to 
limit  retroactive  payments  of  pension  in 
the  case  of  claimants  who  file  c:l<iinis 
more  than  45  days  after  the  date  of  a 
veterans  death  provide  an  ade(juate 
basis  for  prohibiting  consideration  of 
expenses  in  determining  prospective 
entitlement  for  the  period  following  the 
date  of  claim:" 

Hfld 

a.  The  last  sentence  of  iH  CFK 

3  272(h)  IS  inconsistent  with  38  C  SC 
1503(a)(3)  in  providing  that  expenses  of 
a  veteran's  last  illness  paid  by  the 
veteran's  surviving  spouse  subseipieiit 
to  the  veteran's  death,  but  prior  to  the 
date  of  the  surviving  spouse's 
entitlement  to  death  pension,  may  not 
be  deducted  from  i  ciuntable  iiK:(mie  for 
the  purpose  of  determining  entitlement 
to  improved  death  pension.  VA  may  not 
rely  upon  the  last  sentence  of  38  CFK 
3  272(h)  as  a  basis  for  denying  a  death 
pension  claim  or  reducing  the  amount 
of  benefits  payable 

b.  (1)  There  is  no  basis  for  the 
differing  treatment  currently  accorded 
under  38  CFK  ,t  272(h)  for  expenses  of 
a  veteran's  last  illness  paid  prior  to  the 
date  of  a  veteran's  death  and  those  paid 
after  the  date  of  death  but  before  the 
date  of  a  surviving  spouse's  entitlement 
to  death  pension 

(2)  Congress'  intent  in  enacting  Pub 
L.  No   98-369  to  limit  retroactive 
pavuients  of  pension  in  the  case  of 
claimants  who  file  (  laims  more  than  4.'i 
days  after  the  date  of  ,i  veter.ms  death 
does  not  pro\  ide  an  adequate  basis  for 
prohibiting  consideration  of  expenses  nf 
a  veteran's  last  illness  in  deteriiiining 
pros[)ective  entitlement  for  the  period 
following  the  dati-  of  ,i  i  l.iim  fur 
improved  de.ith  pension 
Effective  Date   Man  ii  JH.  21)111) 


VAOPGCPREC  02-2000 

Quf'stion  PrfSfiitt'd 

M.iy  the  Department  of  Veterans 
Affairs  (VA)  through  rulemaking 
authorize  special  monthl> 
compensation  under  38  I '  S.C.  1 1 14(k) 
(k-rate  .SM(;)  for  a  st^rvice-connected 
mastectomy' 

Hrld 

Section  l]14(k)  of  title  38.  United 
States  Code,  authorizes  a  special  rate  of 
compensation  for  the  disabilities 
specified  in  that  provision.  Neither 
section  in4(k)  nor  VA's  general 
rulemaking  authority.  38  US  C.  501(a). 
delegates  to  VA  authority  to  recognize 
by  rulomaicing  additional  injuries  or 
conditions  not  specified  in  section 
11 14(k)  "for  which  the  special  rate  of 
compensation  will  be  paid  By 
authorizing  that  rate  of  compensation 
for  anatomical  loss  or  loss  of  use  of  one 
or  more  creative  organs,  "  Congress 
intended  to  compensate  for  loss  of  a 
procreative.  or  reproductive,  organ, 
which  does  not  int;lude  the  breast 
Therefore.  VA  may  not  by  rulemaking 
authonze  special  monthly 
compensation  under  section  1114(k)  for 
a  service-connected  mastectomy. 

Fffec  tive  Date:  April  3.  2000 

VAOPGCPREC  03-2000 

Question  Prfst-ntt'ci 

a  When  the  Department  of  Veterans 
.'\ffairs  (\'A)  issues  an  amendment  to  a 
provision  of  its  rating  schedule  while  a 
claim  for  an  increased  rating  is  pending, 
what  IS  the  proper  analysis  for 
determining  whether,  and  to  what 
extent,  the  ponding  claim  is  governed  by 
the  prior  rating-schedule  provision  or 
the  revised  rating-schedule  provision' 

b   When  the  Board  nf  Veterans' 
.■\ppeals  (Board)  addresses  an  increased- 
rating  claim  involving  a  disability  for 
which  the  rating  criteria  have  changed 
during  the  pendency  of  the  appeal, 
should  the  Board  make  separate 
findings  of  fact  and  conclusions  of  law, 
and  provide  reasons  or  bases  in  its 
decision,  with  respect  to  application  of 
both  the  old  and  the  new  rating  criteria' 

c  Where  there  has  been  a  change  in 
rating  criteria  during  the  pendency  of  an 
appeal,  should  all  evident  e  of  rec:ord  be 
considered  when  determining  whether 
an  iiK.rtfased  rating  is  warranted,  or 
should  only  the  evidence  which  pre- 
dates or  post-dates  the  effective  date  of 
the  change  in  law  be  taken  into 
consideration  when  addressing  the 
rating  prior  to  and  after  the  change  in 
law,  respectively :" 


Held 

a.  When  a  provision  of  the 
Department  of  Veterans  Affairs  (VA) 
rating  schedule  is  amended  while  a 
claim  for  an  increased  rating  under  that 
provision  is  pending,  the  Board  should 
first  determine  whether  the  amended 
regulation  is  more  favorable  to  the 
claimant.  It  may  be  necessary  for  the 
Board  to  separately  apply  the  pre- 
amendment  and  post-amendment 
version  of  the  regulation  to  the  facts  of 
the  case  in  order  to  determine  which 
provision  is  more  favorable,  unless  it  is 
clear  from  a  facial  comparison  of  both 
versions  that  one  version  is  more 
favorable.  If  the  amended  regulation  is 
more  favorable  to  the  claimant,  then  the 
retroactive  reach  of  the  regulation  is 
governed  by  38  U.S.C.  5110(g),  which 
provides  that  VA  may,  if  warranted  by 
the  facts  of  the  claim,  award  an 
increased  rating  based  on  a  change  in 
law  retroactive  to,  but  no  earlier  than, 
the  effective  date  of  the  change. 
Accordingly,  the  Board  should  apply 
the  amended  regulation  to  rate  the 
veteran's  disability  for  periods  from  and 
after  the  effective  date  of  the 
amendment.  The  Board  should  apply 
the  prior  version  of  the  regulation  to  rate 
the  veteran's  disability  for  any  period 
preceding  the  effective  date  of  the 
amendment. 

b.  Pursuant  to  38  U.S.C.  7104(d)(1). 
decisions  of  the  Board  of  Veterans' 
Appeals  (Board)  must  contain  separate 
findings,  conclusions,  and  statements  of 
the  reasons  or  bases  therefore,  with 
respect  to  findings  and  conclusions  on 
issues  "material"  to  the  Board's 
decision.  Determinations  of  which 
version  of  an  amended  rating-schedule 
provision  is  more  favorable  to  a 
claimant  and  rating  of  a  disability  using 
the  rating  criteria  applicable  for  a 
particular  period  are  issues  material  to 

a  claim  for  an  increased  rating. 
Accordingly,  the  Board  would  be 
required  to  comply  with  38  U.S.C. 
7104(d)(1)  in  making  those 
determinations. 

c   Pursuant  to  38  U.S.C.  7104(a),  the 
Board's  decisions  must  be  based  on 
consideration  of  all  evidence  and 
material  of  record,  rather  than  merely 
evidence  which  pre-dates  or  post-dates 
a  pertinent  change  to  VA's  rating 
schedule.  In  determining  the  extent  of 
disability  existing  prior  to  a  regulator^' 
change,  the  Board  may  not  simply 
ignore  documents  post-dating  the 
regulatory  change,  since  such 
documents  could  provide  evidence  that 
an  increase  in  disability  occurred  at  an 
earlier  time  Likewise,  in  determining 
the  level  of  disability  existing 
subsequent  to  a  regulator}'  change,  the 
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Board  may  not  simply  ignore  evidence 
pre-dating  the  change,  since  such 
evidence  may  bear  upon  the  level  of 
disability  existing  subsequently. 
Effective  Date:  April  10,  2000, 

VAOPGCPREC  04-2000 

Question  Presented 

A.  Do  provisions  of  paragraph  7.21  in 
Veterans  Benefits  Administration  (VBA) 
Adjudication  Procedure  Manual  M21-1 
(Manual  M21-1),  Fart  VI,  pertaining  to 
claims  involving  asbestos-related 
diseases  constitute  regulations  which 
are  binding  on  the  Department  of 
Veterans  Affairs  (VA)? 

B.  Is  medical-nexus  evidence  required 
to  establish  a  well-grounded  claim  for 
service  connection  for  an  asbestos- 
related  disease  referenced  in  paragraph 
7.21  of  VBA  Manual  M21-1,  Part  VI, 
and  allegedly  due  to  in-service  asbestos 
exposure? 

Held 

A.  (1)  Paragraph  7.21a.,  b.,  c,  and 
d.(3)  of  Veterans  Benefits 
Administration  Adjudication  Procedure 
Manual  M21-1.  Part  VI,  and  the  fourth 
and  fifth  sentences  of  paragraph 
7.21d.(l)  of  that  manual  are  not 
substantive  in  nature.  However,  relevant 
factors  discussed  in  paragraphs  7.21a., 
b.,  and  c.  must  be  considered  and 
addressed  by  the  Board  in  assessing  the 
evidence  regarding  an  asbestos-related 
claim  in  order  to  fulfill  the  Board's 
obligation  under  38  U.S.C.  7104(d)(1)  to 
provide  an  adequate  statement  of  the 
reasons  and  bases  for  a  decision. 


(2)  The  first  three  sentences  of 
paragraph  7.2ld  (1)  of  Veterans  Benefits 
Administration  Adjudication  Procedure 
Manual  M21-1,  Part  VI,  estabhsh  a 
procedure  which,  in  light  of  current 
case  law,  adjudicators  are  required  to 
follow  in  claims  involving  asbestos- 
related  diseases.  However,  to  the  extent 
that  paragraph  7,21d(l)  of  that  manual 
establishes  claim-development 
procedures,  those  procedures  are  only 
applicable  in  the  case  of  a  well- 
grounded  claim. 

(3)  Paragraph  7.21d.(2)  of  Veterans 
Benefits  Administration  Adjudication 
Procedure  Manual  M21-1,  Part  VI, 
should  be  regarded  as  substantive. 
However,  that  paragraph  should  not  be 
treated  as  binding  to  the  extent  it  may 
adversely  affect  a  claimant  by  requiring 
that  a  particular  asbestos-related  disease 
be  rated  by  analogy  to  a  specified 
condition,  where  a  rating  more  favorable 
to  the  claimant  would  be  obtained  by 
reference  to  current  rating  criteria  for 
the  particular  disease  in  VA's  rating 
schedule.  Similarly,  where  the  current 
rating  schedule  contains  no  criteria 
specific  to  the  asbestos-related  disease, 
paragraph  7. 2 id. (2)  should  be  treated  as 
binding  to  the  extent  it  would  adversely 
affect  a  claimant  by  requiring  that 
asbestos-related  disease  be  rated  by 
analogy  to  a  particular  condition,  where 
a  rating  more  favorable  to  the  claimant 
would  be  obtained  by  rating  by  analogy 
to  another  disease  pursuant  to  38  CFR 
4.20. 

B.  Medical-nexus  evidence  is  required 
to  establish  a  well-grounded  claim  for 
service  connection  for  an  asbestos- 


related  disease  related  disease 
referenced  in  paragraph  7.21  of  Veterans 
Benefits  Administration  Adjudication 
Procedure  Manual  M21-1,  Part  VI,  and 
allegedly  due  to  in-ser\ice  asbestos 
exposure. 

Effective  Date:  April  13,  2000. 

Withdrawn  Precedent  Opinion 

VAOPGCPREC  13-94 

"*   *   *G.C.  Free.  13-94 
[VAOPGCPREC  13-94]  held  the 
following: 

Service  coimection  may  not  be 
established  for  a  disability  incurred 
following  the  date  on  which  a  veteran 
was  discharged  from  active-duty  credit 
granted  by  a  Board  for  Correction  of 
Military  Records  to  a  date  after  the  date 
on  which  injury  occurred,  because  the 
veteran  was  ijot  engaged  in  active 
service  at  that  time." 

VAOPGCPREC  13-94  was  overruled 
by  Spencer  V.  West,  2000  WL  266117 
(Vet.  App.,  March  13,  2000). 
Accordingly,  VAOPGCPREC  13-94  is 
hereby  withdrawn. 

Effective  Date:  March  13,  2000. 

By  Direction  of  the  Secretarv. 
Leigh  A.  Bradley, 

General  Counsel. 

Editorial  .Note:  PR  Doc  00-12867  was 

originally  published  in  the  issue  of  Tuesday. 
May  23.  2000,  The  corrected  document  is 
republished  in  its  entirety  due  to  the 
omission  of  text. 

|FR  Doc.  00-12867  Filed  5-22-00  and  5- 
26-00;  8:4.5  am] 
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Corrections 


This  section  of  the  FEDERAL  REGISTER 
contains  edilonal  corrections  ot  previously 
published  Presidential,  Rule   Proposed  Rule 
and  Notice  documents    These  corrections  are 
prepared  by  the  OWice  ot  the  Federal 
Register   Agency  prepared  corrections  are 
issued  as  signed  docunnents  and  appear  m 
the  appropriate  document  categones 
elsewhere  in  the  issue 


DEPARTMEFfT  OF  THE  INTERIOR 
Bureau  of  Land  Manag«m«nt 

43  CFR  Part  2930 
[Wa-250-1220-PA-24  1A] 
RIN  1004-AO25 

Permits  for  Recreation  on  Public 
Lands 

C'orrfcticn 

li)  Proposful  rult!  doc  uincnt  DO    12  1^4 
beginning  on  pagf  tl^  i4  in  the  issue  of 
Tiiesdav,  Mav  H>.  2000.  iiiakt-  the 
following  corrtH  tiDM 


§2932.11     [Corrected] 

On  page  .11241.  in  the  first  column  in 
t)2').i2  11.  m  paragraph  (a).  ■•ti29.)2  1" 
should  read   ■i^29:<2  12' 


IKK  l)n(     (Ah   1212-1  Kll 
BILLING  COOC  1505-01   O 


Jf)~<K).  M  A't  ,im! 


Kederal  Register 

\m1     (,-,,   No     104 

liii's(l,i\     M.i\     «)     2(K)0 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

12  CFR  Part  716 

Privacy  of  Consumer  Financial 
Information;  Requirements  for 
Insurance 

(JiiTt'ction 

In  rule  document  00-12014. 
beginning  on  page  .11722.  in  the  issue  of 
Thursday.  May  IH,  2000,  make  thr 
following  cornKtion: 

On  page  :)1740.  m  the  first  column, 
thf  [)art  hf'ading.  "PART  16'   should 
r.-ad    PART  716 
IKD."     Cil    ljnl4  FiI.mI  -.    Jf>-0(l,  H  4-1  .IIP.; 

BILLING  CO0€    ISO*- 01    O 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Part  1 

[TD8880] 

RIN  1 545-AU46 

Relief  From  Disqualification  for  Plans 
Accepting  Rollovers 

(A)rrrrtion 

In  rule  document  00-9815.  beginning 
on  page  21312.  in  the  issue  of  Friday. 
April  21.  2000.  make  the  following 
c:orrertion: 

S1.401(aK31)-1     [Corrected] 

On  page  21314.  in  the  second  column, 
in  *»  l,401(a)(31)-l.  in  paragraph  (c) 
Kxample  1  (i),  in  the  seventh  line.  "700 
'  /'  should  read  "70  '  .  ". 


iFK  1)(>(    CO-naiS  Fil.ni  ^)- 
BILUNG  CODE  1505-01-0 


:f)-<K).  H  45  am] 


O     1=1 


Tuesday, 
May  30,  2000 
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DEPARTMErfT  OF  TRANSPORTATION 
Fedaral  Aviation  Administration 

14  CFR  Part  158 

(Docket  No.  FAA-2000-7402;  Amendment 
No.  1S8-21 

RiN2120-AH05 

Paaaangar  Facility  Charges 

agency:  Federal  Aviation 
AdminLstration  (FAA),  DOT 
ACTION:  Final  rule. 


SUMMARY:  This  action  amends 
regulations  pertaining  to  passenger 
facility  charges  (PFt^s)  to  inctjfporate 
idministrative  and  statutory  changes  in 
the  procedures  to  establish  PFds  based 
on  recent  enactments  by  ( Congress  and 
re<:ords  of  decision  by  the  FAA  This 
action  is  issued  as  a  final  rule  without 
prior  notice  and  comment  because  the 
changes  are  administrative  and/or 
required  by  statute   Also  the  immediate 
adoption  of  these  regulations  is  in  the 
public  interest  and  is  necessary  for 
public  safety 

DATES:  Effet:tive  |une  29,  2000 
FOR  FURTHER  INFORMATION  CONTACT:  F:ri(: 
Clabler.  Office  of  AirporJ  Planning  and 
Programming.  Federal  Aviation 
Administration.  HOO  Independence 
Avenue.  SW,  VVa.shington.  [X:  20591; 
Telephone:  (202)  2fi7-.lH45 
SUPPLEMENTARY  INFORMATION: 

Final  Rule  Procedure 

This  final  rule  amends  14  CF'K  part 
158  to  incorporate  administrative  and 
statutory  changes  to  the  PF(1  program. 
The  F"AA  has  dettTmined  that  this 
H(:ti(m  (an  be  issued  as  a  final  rule 
without  prior  public  notii  e  and 
comment  because  the  amendments  are 
rules  of  agen(  y  procedure  nniuired  by 
statute  Further,  the  FAA  has  found 
prior  public  notic  e  antl  comment  on  this 
action  is  contrary  to  the  fuiblic  intert^st 
The  PFd's  <ipproved  piirsu.uit  to  this 
action  are  njHuied  without  delay  to 
provide  funds  for  public  safety  projects, 
security  projects,  and  other  projects  of 
public  benefit 

While  this  rule  is  effei  tive  ,U)  days 
after  publicaticm,  applications  for  PF(i 
authority  may  be  submitted 
immediately  Also,  the  FA.\  anticipates 
issuing  guidance  to  assist  [)ubli' 
agencies  applying  for  authority  to 
impose  PFC'.'s 

Availability  of  Final  Rules 

An  electronic  copy  of  this  document 
may  be  downloaded  using  a  modem  and 
suitable  communications  software  from 
the  FAA  regulations  section  of  the 


FedVVorld  ele<:tronic  bulletin  board 
ser\ice  (telephone  (70.3)  321-;n39). 
and/or  the  Ckivernmont  Printing  Office's 
electronic  bulletin  board  service 
(telephone  (202)  512-1661) 

Internet  users  may  access  recently 
published  rulemaking  documents 
through  the  FAAs  web  page  at  http:// 
www  faa.gov/ avr/arm/nprm/nprm  htm 
or  the  Ckivemment  Printing  Office's  web 
page  at  http  //www  access.gpo.gov/nara 

Any  person  may  obtain  a  copy  of  this 
d(K:ument  by  submitting  a  request  to  the 
Federal  Aviation  Administration.  Office 
of  Rulemaking.  ARM-1,  800 
Independence  Avenue.  SW. 
Washington.  DC  20591.  or  by  calling 
(202)  267-9680  Communications  must 
identify  the  docket  number  of  this  final 
rule 

Persons  interested  in  being  placed  on 
the  mailing  list  for  future  rulemaking 
documents  should  request  from  the 
above  office  a  copy  of  Advisory  Circular 
No   1 1-2 A,  Notice  of  Proposed 
Rulemaking  Distribution  .System,  which 
describes  the  application  procedure. 

Back)i(round 

The  PFC;  program  was  established  by 
the  Aviation  Safety  and  Capacity 
Expansion  Act  of  1990  The  Act  was 
enacted  on  November  5.  1990  and  is 
codified  at  49  U  S C  401 17  On  May  29, 
1991,  the  Department  of  Transportation 
adopted  new  regulations  to  establish  the 
PFC  program,  under  which  the  FAA 
Administrator,  under  authority 
delegated  by  the  .Se<:retar>-  of 
Transportation,  could  authorize  a  public 
agenc:y  to  impose  a  PFC  of  Si,  S2,  or  S-l 
per  enplaned  passenger  at  a  commercial 
servic^e  airport  the  public  agency 
controls  The  prcxieeds  from  such  PF(Vs 
are  to  be  used  to  finance  FAA-approved 
eligible  airport-related  projects  that 
preserve  or  enhance  safety,  security,  or 
c.apac;itv  of  the  national  airport  system: 
rcMluce  noise  from  an  airport  that  is  part 
of  such  system;  or  furnish  opportunities 
for  enhanced  (omp«'tition  between  or 
among  air  carriers  The  rule,  which 
added  a  new  part  15H.  became  effective 
on  June  2H,  1991    As  of  March  1.  2000, 
H25  PFf !  applications  had  b«^n 
approved  or  partially  approved  for  .114 
airport  locations,  with  all  but  one 
airport  location  collecting  at  the  $3  PFC 
level. 

On  April  5,  2000,  President  C^linton 
signed  into  law  the  "Wendell  H  Ford 
Aviation  Investment  and  Reform  Act  for 
the  21st  Centurv- "  (AIR  21)  This  law- 
made  several  modifications  to  the  PFC 
program,  including  allowing  a  public 
agency  to  apply  to  the  FAA  to  increa.se 
the  PF("  level  that  it  may  charge  to  $4 
or  .S4  50 


These  changee,  as  well  as  those 
administrative  and  statutory  changes 
required  by  the  Federal  Aviation 
Administration  Authorization  Act  of 
1994  (1994  Act),  the  Federal  Aviation 
Reauthorization  Act  of  1996  (1996  Act), 
and  the  recodification  of  the  Federal 
Aviation  Act  of  1958  are  adopted  in  part 
158  by  this  action 

Section-by-Section  Analysis 

Subpart  A — General 

Section  158.3    Definitions 

The  following  definitions  are  added 
or  revised; 

Allowable  cost.  Prior  to  April  5,  2000, 
allowable  cost  was  defined  to  include 
only  those  costs  incurred  on  or  after 
November  5.  1990.  AIR  21  expands  this 
definition  to  include  costs  of  terminal 
development  referred  to  in 
§  158.15(b)(3)  but  incurred  after  August 
1.  1986.  provided  the  development  is  at 
an  airport  smaller  than  a  medium  hub 
airport  and  the  total  passenger 
boardings  at  that  airport  declined  by  at 
least  1 6  percent  between  calendar  year 
1989  and  calendar  year  1997. 

Commercial  service  airport.  This 
section  is  amended  by  removing  the 
citation  "49  U.S.C.  app.  2202(17)." 

Covered  airport.  Before  PFC's  are 
approved  for  collection.  AIR  21  requires 
a  "covered  airport"  to  file  a  competition 
plan  AIR  21  defines  "covered  airport" 
as  a  medium  or  large  hub  airport  at 
which  one  or  two  air  carriers  control 
more  than  50  percent  of  the  passenger 
boardings 

Frequent  flier  award  coupon.  The 
1994  Act  prohibits  collection  of  a  PFC 
from  a  passenger  who  obtained  the 
ticket  for  air  transportation  with  a 
frequent  flier  award  coupon.  Frequent 
flier  award  coupon  means  a  zero-fare 
award  of  air  transportation  provided  by 
an  air  carrier  to  a  passenger  in  exchange 
for  accumulated  travel  mileage  credits 
in  a  customer  loyalty  program,  but  does 
not  include  the  redemption  of 
accumulated  credits  for  additional  or 
upgraded  serv  ice  on  trips  for  which  the 
passenger  has  paid  a  published  fare. 
"Two-for-the-price-of-one"  and  similar 
marketing  programs,  and  air 
transportation  purchased  for  the 
passenger  by  other  parties  are  not 
included  in  the  definition.  Since  1994, 
the  FAA  has  incorporated  the  definition 
of  frequent  flier  award  coupon  in  its 
individual  PFC  records  of  decision. 

Medium  or  large  hub  airport.  Since 
the  enactment  of  the  PFC  program,  there 
have  been  additional  conditions  on 
approval  of  PFC's  at  commercial  service 
airports  if  the  airports  have  more  than 
0.25  percent  of  the  total  number  of 
passenger  boardings  at  all  such  airports 
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in  the  U.S.  for  the  prior  calendar  year. 
The  FAA  consistently  has  referred  to 
such  an  airport  with  more  than  0.25 
percent  and  up  to  1  percent  of  the  total 
number  of  passenger  boardings  to  be  a 
"medium  hub"  airport,  and  an  airport 
with  more  than  1  percent  of  the  total 
number  of  passenger  boardings  to  be  a 
"large  hub"  airport.  The  FAA  is 
replacing  references  to  an  airport  with 
more  than  0.25  percent  of  commercial 
service  enplanements  in  the  regulation 
with  the  term  "medium  or  large  hub." 

Nonrevenue  passenger.  The  1994  Act 
prohibits  collection  of  a  PFC  from  a 
nonrevenue  passenger.  Nonrevenue 
passenger  means  a  passenger  receiving 
air  transportation  from  an  air  carrier  for 
which  remuneration  is  not  received  by 
the  air  carrier.  Air  carrier  employees  or 
others  receiving  air  transportation,  for 
which  token  service  charges  are  levied 
are  considered  nonrevenue  passengers. 
Infants  for  whom  a  token  fare  is  charged 
also  are  considered  nonrevenue 
passengers.  Since  1994.  the  FAA  has 
incorporated  the  definition  of 
nonrevenue  passenger  in  its  individual 
PFC  records  of  decision. 

Public  agency.  This  definition  has 
been  expanded  to  allow  a  private 
sponsor  of  an  airport  participating  in  the 
Pilot  Program  for  Private  Airport 
Ownership  to  apply  for  PFC  authority 
under  the  terms  and  conditions  that 
apply  to  a  public  agency.  The  Pilot 
Program  on  Private  Ownership  of 
Airports  was  established  by  Congress  in 
1996  and  directs  the  FAA  to  allow 
program  participants  to  apply  for  PFC 
authority. 

Section  158.5    Authority  To  Impose 
PFCs 

The  FAA  is  amending  this  section  to 
include  PFC  levels  of  $4  and  $4.50,  as 
authorized  by  AIR  21,  in  addition  to  the 
pre-existing  levels  of  $1,  $2,  and  $3. 

Section  158.7    Exclusivity  of  Authority 

AIR  21  clarifies  and  strengthens  the 
independent  status  of  a  public  agency's 
PFC  authority  relative  to  State  or  other 
political  subdivisions.  This  section  is 
amended  in  accordance  with  the 
specific  terms  of  AIR  21. 

Section  158.9    Limitations 

The  following  statutor}'  limitations 
are  added  to  the  previously-listed 
prohibitions:  (1)  Collection  of  a  PFC 
from  nonrevenue  passengers;  (2) 
collection  of  a  PFC  from  a  passenger 
who  obtained  the  ticket  for  air 
transportation  with  a  frequent  flier 
award  coupon;  (3)  imposition  of  a  fee  on 
passengers  on  flights,  including  flight 
segments,  between  2  or  more  points  in 
Hawaii;  or  (4)  imposition  of  a  fee  on 


passengers  on  an  aircraft  having  a 
seating  capacity  of  less  than  60 
passengers  in  Alaska. 

Section  158.11     Public  Agency  Request 
Not  To  Require  Collection  of  PFC's  by  a 
Class  of  Air  Carriers  or  Foreign  Air 
Carriers  or  for  Service  to  Isolated 
Communities 

This  section  is  amended  to  include 
new  provisions  of  AIR  21  that  allow  a 
public  agency  to  request  that  certain 
classes  or  categories  of  air  transportation 
not  collect  the  PFC.  These  provisions 
include  passengers  enplaned  on  a  flight 
to  an  airport  receiving  scheduled 
passenger  service  and  having  fewer  than 
2,500  passenger  boardings  each  year; 
and  to  an  airport  in  a  community  that 
has  a  population  of  less  than  10,000  and 
is  not  coimected  by  a  land  highway  or 
vehicular  way  to  the  land-connected 
National  Highway  System  within  a 
State.  The  public  agency  may  request 
any  or  all  of  these  exclusions. 

Section  158.15    Project  Eligibility  at 
PFC  Levels  of$l ,  $2,  or  $3 

This  section  is  revised  to  explicitly 
include  the  1994  statutory  requirement 
that  all  proposed  projects  be  adequately 
justified  to  receive  PFC  funding — a 
standard  the  FAA  has  been  applying 
since  the  implementation  of  part  158  in 
1991  in  PFC  records  of  decision.  Also, 
AIR  21  makes  other  revisions  necessary 
in  this  section.  AIR  21  creates  a  special 
category  of  project  eligibility  for 
terminal  development  work  associated 
with  construction  of  gates  and  related 
areas  if  the  project  will  enable 
additional  air  service  by  an  air  carrier 
with  less  than  50  percent  of  annual 
passenger  boardings  at  an  airport. 

Section  158.17    Project  Eligibility  at 
PFC  Levels  of  $4  or  $4.50 

Section  158.17  is  added  to  provide 
eligibility  requirements  for  PFC's  at  the 
$4  or  $4.50  level.  Applicants  requesting 
authority  to  impose  PFC's  at  the  $4  or 
$4.50  level  must  meet  these  eligibility 
requirements  in  addition  to  those  in 
section  §  158.15. 

AIR  21  allows  a  project  to  be  funded 
at  a  $4  or  $4.50  PFC  level  if  the  project 
cannot  be  paid  for  from  funds 
reasonably  expected  to  be  available 
through  programs  referred  to  in  49 
U.S.C.  48103  (the  Airport  Improvement 
Program  (AIP)). 

Section  158.17  also  incorporates  the 
statutory  provision  that  conditions 
funding  of  a  surface  transportation  or 
terminal  project  at  the  $4  or  $4.50  level 
on  a  finding  that  the  public  agency  has 
made  adequate  provision  for  financing 
the  airside  needs  of  the  airport, 
including  runways,  taxiways,  aprons. 


and  aircraft  gates.  The  FAA  will  use 
financial  and  plaiming  data,  information 
in  the  PFC  application,  and  information 
on  funding  availability  under  AIP,  to 
determine  eligibility. 

Also,  AIR  21  establishes  an  additional 
requirement  for  projects  at  medium  and 
large  hub  airports.  In  particular,  a 
project  for  a  medium  or  large  airport  is 
eligible  for  PFC  funding  at  levels  of  $4 
or  $4.50,  only  if  the  project  will  make 
a  significant  contribution  to:  improving 
air  safety  and  security;  increasing 
competition  among  air  carriers; 
reducing  current  or  anticipated 
congestion;  or  reducing  the  impact  of 
aviation  noise  on  people  living  near  the 
airport. 

The  FAA  will  develop  specific  criteria 
for  the  "significant  contribution" 
requfrement  through  individual  PFC 
records  of  decision.  As  with  prior 
records  of  decision,  the  FAA  will 
consider  all  relevant  factors,  including 
but  not  limited  to  the  following  in 
assessing  whether  the  significant 
contribution  requirement  has  been  met: 

Safety  and  security — Does  the  project 
advance  airport  security  and/or  safety? 
Projects  that  address  seciuity  and  safety 
requirements  of  14  CFR  part  107  and 
part  139.  respectively,  are  usually  given 
highest  priority  for  AIP  discretionary 
funds. 

Capacity — Does  the  project  support  or 
is  it  part  of  a  capacity  project  to  which 
the  FAA  has  allocated  Federal  resources 
or  that  would  qualify  for  such 
resources?  For  example,  is  the  project 
included  in  an  AIP  letter  of  intent  or 
does  it  satisfy  the  FAA's  benefit-cost 
criteria  for  large  AIP  discretionary- 
investments?  Has  the  project  been 
identified  in  an  FAA  Airport  Capacity 
Enhancement  Plan?  Does  the  project 
alleviate  a  constraint  on  airport  growth 
or  service? 

Noise — Does  the  project  affect  the 
noise-impacted  areas  around  the 
airport?  Historically,  projects  addressing 
noisier  areas  than  projects  that  would 
address  less  noisy  areas,  all  other  factors 
being  equal,  have  been  given  higher 
priority  for  AIP  discretionan,-  grants. 

Competition — Does  the  project 
mitigate  or  remove  barriers  to  increased 
airline  competition  at  the  airport  (e.g., 
cause  an  increase  in  common  use  gates 
at  a  gate-constrained  airport)?  Has  the 
project  been  identified  as  an  essential 
component  in  the  airport's  competition 
plan  or  other  similar  documents 
submitted  to  the  FAA? 

Section  158.19    Requirement  for 
Competition  Plans 

A  new  section  has  been  added  to 
implement  a  requirement  to  develop  a 
competition  plan.  Under  AIR  21,  no 
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[)iihli(  aj^fiii  V  I  (intrc)lliii^  a  i oven-d 
airport,  ilt-fiiu'il  .is  a  mwliuin  or  iarnf 
hub  airport  at  which  one  or  two  air 
(  arners  atcoiiiit  lor  morn  than  50 
pcrctMit  of  tht'  passt'iigi'r  boardm^s.  mav 
iinpos*'  a  FFC.  iinU'ss  thi>  (nihlii  a^^eiicv 
has  submitted  a  i  (impt'tition  plan  to  the 
F'AA   .MK  Jll  r»'()uin!s  that  each  plan 
incft  statutory  rt'iiuircmi'iits  and  that  tht- 
[ilan  must  be  rnvit-wt'd  pcriodiiallv  to 
ensure  successful  implementation.  The 
requirement  to  develop  a  plan  does  not 
apply  to  PFC  aulhoritv  in  effe<:t  before 
April  5.  2000 

Clovered  airports  are  reipiired  to 
submit  competition  plans  to  receive 
new  AlP  grants  in  FY  2001  and 
thereafter   Be<:ausH  there  are  more 
covered  airports  under  the  AlP  than 
there  are  participating  in  the  PFd 
program,  and  because  AIP  grants  are 
issued  on  an  annual  basis,  instruction.s 
for  such  plans  are  provided  under  the 
AIP  Such  plans  prepared  for  AIP  may 
be  used  for  PFC;  projects 

Subpart  B — Application  and  Approval 

Section  158  23     Consultation  With  Air 
darners  and  Foreign  Air  (Mrners 

The  requirement  under  §  158  2.1(aH2) 
that  a  public  agency  consult  with  its  air 
carriers  and  foreign  air  carriers  on    the 
PFC  level"  is  amended  to  read  "the  PFC! 
level  fur  each  project    *    •    *   •  The  FAA 
anticipates  that  PR.  applications  mav 
include  several  protects  qualifying  at 
different  PVC.  levels,  depending  on  the 
contribution  of  each  pro)ect 

Section  158  25     Applicdtiom 

This  section  is  amended  to  allow  for 
processing  competition  plans  required 
by  t»  158.19  and  determination  of  the 
PFC  level  for  each  project  required  in 
revised  ^158.23 

Section  158  29     The  Administrator's 
Decision 

•Section  158  29  is  amended  to  require 
all  projects  approved  for  ct)llertion  of 
PFC's  to  meet  the  requirements  of 
*»  158.15.  In  addition,  projects  approved 
for  collection  of  a  PFC  at  a  level  of  more 
than  $3  must  meet  the  requirements  of 
*?  158.17  Previously,  paragraphs 
(a)(l)(ii).  (a)(l)(iii).  (b)(l)(ii)and 
(b)(l)(iii)  referenced  separate 
ct)mpc>nents  of  *»  158  15 

Under  the  1994  Act.  the  FAA  is 
prohibited  from  appniving  a  PFC 
application  if  an  airport  is  not  in 
compliance  with  44  U  S.t!  47107(b) 
governing  the  use  of  airport  revenues. 
The  FAA  includes  a  determination  that 
the  public  agency  has  not  been  found  in 
violation  of  49  U  S.C  47107(b)  in  its 
PFC  records  of  det:ision.  Section  158.29 
is  amended  to  reflect  this  requirement 


A  new  paragraph  is  added  to  *^  158  29 
to  a(  knowledge  that,  if  applu  able,  the 
public  agency  must  submit  a 
( ompetition  plan 

.Se(  tion  158  29  also  IS  amended  to 
retiuire  the  Administrator  to  specify  a 
PFf :  level    for  the  application."  and 
total  approved  PFC  revenue    including 
the  amounts  approved  at  S3  and  less. 
.54.  and/or  $4  50  "  The  FAA  anticipates 
that  PFC  applications  may  include 
various  projwits,  some  qualifying  at  a 
level  of  $3  or  less,  and  others  at  $4  or 
.$4  50  The  public  has  the  opportunity  to 
comment  on  the  PF(^  levels  for  these 
proje<;ts  in  the  notice  and  comment 
process  provided  in  <»  158.27(e) 

Section  158. Jl     Duration  of  Authority 
To  Impose  a  PFC  After  Project 
Implementation 

Section  158  31  is  amended  to  remove 
the  words  "section  of  9304(c)  or  9703  of 
the  Airport  Noi.se  and  Capacity  Act  of 
1990  (Pub   L   101-508.  Title  IX.  subtitle 
I) 

Section  158  37    Amendment  of 
Approved  PFC 

Section  158  37(b)  is  amended  to 
reflect  the  new  requirements  of 
«)§  158  17  and  158  19  to  obtain  authority 
to  increase  a  previously  approved  PFC 
level  to  $4  or  $4  50 

Subpart  C — Collection.  Handling,  and 
Remittance  of  PFC's 

Sec  tion  158  45     Collection  of  PFC  s  on 
Tickets  Issued  m  the  US 

AIR  21  adds  several  new  classes  of 
passengers  from  whom  a  PFC  may  not 
be  collected  and  this  section  is  revised 
accordingly 

Section  158.49    Handling  of  PFC's 

The  1996  i\ct  included  a  provision 
( larifving  that  PFC's  held  bv  air  carriers 
after  collection  constitute  a  trust  fund 
held  for  the  beneficial  interest  of  public 
agent  les.  Section  158  49  is  amended  in 
accordance  with  the  specific  terms  of 
this  prt)vision 

Subpart  D — Reporting,  Recordkeeping 
and  Audits 

Section  158  63     Reporting 
Requirements  Public  Agencv 

Section  158  63  is  amended  to  require 
the  public  agency  to  indicate  the  PFC 
level  the  FA,\  approved  for  each  project 
as  authorized  bv  AIR  21    In  addition,  the 
phrase  "medium  or  large  hub  airports" 
replaces  the  phrase  "airports  enplaning 
0  25  percent  or  more  of  the  total  annual 
enplanements  in  the  L'.S.  for  the  prior 
c  alendar  year  as  determined  by  the 
Administrator"  (see  discussion 


pertaining  to  new  definitions  in 
§158.3). 

Subpart  F — Reduction  in  Airport 
Improvement  Program  Apportionment 

Section  158  9.1     Public  Agencies 
Subject  to  Reduction 

Section  158  93  is  amended  to 
substitute  the  phrase  "medium  or  large 
hub"  in  place  of  "enplanes  0  25  percent 
or  more  of  the  total  annual 
enplanements  in  the  U.S."  (see 
discussion  pertaining  to  new  definitions 
in  §158.3). 

Section  158  95     Implementation  of 
Reduction 

This  section  is  amended  to  reflect  AIR 
21  requirement  that  the  effective  date  of 
AIP  apportionment  reduction  is 
changed  to  "the  first  fiscal  year 
following  the  year  in  which  the 
collection  of  the  fee  imposed  under 
§40117  is  begun.  ■  Also,  AIR  21 
establishes  separate  reduction  levels  for 
airports  depending  on  the  level  of  PFC 
imposed.  Specifically,  in  the  case  of  a 
PFC  level  of  $3  or  less,  the  reduction  is 
maintained  at  the  previous  level  of  50 
percent  of  the  projected  revenues  from 
the  PFC  in  the  fiscal  year  but  not  more 
than  50  percent  of  the  amount  of  AIP 
formula  monies  that  otherwise  would  be 
apportioned.  However,  in  the  case  of  a 
PFC  level  of  more  than  $3,  the  reduction 
is  set  at  75  percent  of  the  projected 
revenues  from  the  PFC  in  the  fiscal  year 
but  not  more  than  75  percent  of  the 
amount  of  AIP  formula  monies  that 
otherwise  would  be  apportioned. 
Section  158  95  is  amended  to  reflect 
these  statutory  provisions  This  means, 
in  the  case  of  an  airport  raising  its  PFC 
level  from  $3  to  more  than  $3,  the 
higher  reduction  of  apportionments 
would  take  place  in  the  first  fiscal  year 
foUoviring  the  year  in  which  the 
collection  of  the  PFC  level  of  more  than 
$3  is  begun 

Section  158  97    Special  Rule  for 
Transitioning  Airports 

AIR  21  provides  that  certain  small 
hub  airports  transitioning  to  medium 
hub  airport  status  are  protected  through 
FY  2003  against  a  loss  in  combined 
year-to-year  AIP  apportionment  and 
PFC  revenues  caused  by  entitlement 
reductions  under  49  U.'S.C.  47n4(f)  (the 
amended  §  158.95).  Accordingly,  a  new 
section  §  158.97  is  added  in  accordance 
with  this  statutory  requirement.  This 
provision  applies  to  FT  2000  through 
FY  2003. 

Regulatory  Evaluation  Summary 

Changes  to  Federal  regulations  must 
undergo  several  economic  analyses. 
First,  Executive  Order  12866  directs  that 
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each  Federal  agency  shall  propose  or 
adopt  a  regulation  only  upon  a  reasoned 
determ.ination  that  the  benefits  of  the 
intended  regulation  justify  its  costs. 
Second,  the  Regulatory  Flexibility  Act 
of  1980  requires  agencies  to  analyze  the 
economic  effect  of  regulatory  changes 
on  small  entities.  Third,  the  Trade 
Agreement  Act  of  1979  directs  agencies 
to  assess  the  effect  of  regulatory  changes 
on  international  trade.  Fourth.  Public 
Law  104^  requires  federal  agencies  to 
assess  the  impact  of  any  federal 
mandates  on  state,  local,  tribal 
governments,  and  the  private  sector.  In 
conducting  these  analyses,  the  FAA  has 
determined  this  final  rule  is  not  a 
"significant  regulatory  action"  under 
section  3(f)  of  Executive  Order  12866 
and.  therefore,  is  not  subject  to  review 
by  the  Office  of  Management  and 
Budget.  This  final  rule  is  not  considered 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (44  FR  11034,  February 
26.  1979).  This  final  rule  would  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities.  In 
addition,  this  rule  would  not  constitute 
a  barrier  to  international  trade.  Finally, 
the  FAA  has  determined  that  the 
proposal  would  not  impose  a  federal 
mandate  on  state,  local,  or  tribal 
governments,  or  the  private  sector  of 
.SlOO  million  per  year. 

Benefit-Cost  Analysis 

This  final  rule  amends  part  158  to  be 
consistent  with  current  statutes 
governing  the  PFC  program.  These  new 
statutory  provisions  will  enable  airport 
authorities  to  increase  the  PFC  in  order 
to  collect  more  funds  for  enhancing  the 
safety,  security  and  capacity  of  their 
facilities;  reducing  noise  in  nearby 
communities:  and  enhancing  airline 
competition  to  the  benefit  of  air 
travelers.  The  FAA  estimates  that  up  to 
S750  million  annually  in  PFC  funds  will 
be  made  available  to  airports  to  make 
these  improvements.  As  a  result  of  the 
higher  percentage  of  returned  AIP 
apportioned  funds  attributable  to  these 
higher  PFC  collections,  an  additional 
S72  million  in  AIP  funding  could  be 
available  to  small  airports  Ijy  FY  2002. 
Under  the  provisions  of  the  statute,  this 
amount  would  be  almost  doubled 
through  FY  2003  if  AIP  funds  are 
appropriated  at  $3.2  billion  or  more. 
Some  air  travelers  will  incur  a  small 
increase  (1-2  percent)  in  the  cost  of 
their  ticket  to  obtain  these  benefits 
although  over  the  long  run  these 
passengers  will  receive  compensating 
benefits  from  improved  infrastructure 
financed  with  the  higher  PFC  funds. 
These  costs  reflect  the  voluntary  action 
of  airports  and  are  not  required  either  by 


statute  or  the  current  amendment  to  the 
rule.  The  costs  of  implementing  the 
mandated  changes  in  the  PFC  program 
application  and  administrative 
procedures  are  costs  attributable  to  the 
.statute  and  are  not  costs  of  this  rule. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

The  Small  Business  Regulatory 
Enforcement  Fairness  Act  (SBREFA)  of 
1996  requires  the  FAA  to  comply  with 
small  entity  requests  for  information  or 
advice  about  compliance  with  statutes 
and  regulations  within  its  jurisdiction. 
Therefore,  any  small  entity  that  has  a 
question  regarding  this  document  may 
contact  their  local  FAA  official.  Internet 
users  can  find  additional  information  on 
SBREFA  on  the  FAA's  web  page  at 
http.//\s-w\\'.faa.gov/avr/arm/sbrefa.htm 
and  may  send  electronic  inquiries  to  the 
following  Internet  address:  9-AWA- 
SBREFA@faa.gov. 

Paperwork  Reduction  Act 

Information  collection  requirements 
in  the  amendment  to  part  158 
previously  have  been  approved  bv  the 
Office  of  Management  and  Budget 
(OMB)  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3507(d)),  and  have  been  assigned 
OMB  Control  Number  2120-0557.  Some 
relatively  minor  requirements  for 
information  collections  are  associated 
with  this  amendment,  and  these  are 
required  by  AIR  21.  The  additional 
paperwork  submission  requirements 
will  not  become  mandatory  until  FAA 
provides  for  notice  and  comment,  and 
the  changes  are  submitted  to  OMB  for 
review  and  approval. 

International  Compatibility 

In  keeping  with  U.S.  obligations 
under  the  Convention  on  International 
Civil  Aviation,  it  is  FAA  policy  to 
comply  with  International  Civil 
Aviation  Organization  (ICAO)  Standards 
and  Recommended  Practices  to  the 
maximum  extent  practicable.  The  FAA 
determined  that  there  are  no  ICAO 
Standards  and  Recommended  Practices 
that  correspond  to  these  regulations. 

Regulatory  Flejubility  Act 

The  Regulatory  Flexibility  Act  of  1980 
establishes  "as  a  principle  of  regulatory 
issuance  that  agencies  shall  endeavor, 
consistent  with  the  objective  of  the  rule 
and  of  applicable  statutes,  to  fit 
regulatory  and  informational 
requirements  to  the  scale  of  the 
business,  organizations,  and 
governmental  jurisdictions  subject  to 
regulation."  To  achieve  that  principle, 
the  Act  requires  agencies  to  solicit  and 
consider  flexible  regulatory  proposals 


and  to  explain  the  rationale  for  their 
actions.  The  Act  covers  a  wide-range  of 
small  entities,  including  small 
businesses,  not-for-profit  organizations 
and  small  governmental  jurisdictions 

Agencies  must  perform  a  review  to 
determine  whether  a  proposed  or  final 
rule  will  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entitit^s.  If  the  determination  is  that  it 
will,  the  agency  must  prepare  a 
regulatory  flexibilitx  analysis  (RFA)  as 
desc:ribed  in  the  Act. 

However,  if  an  agency  determines  that 
a  proposed  or  final  rule  is  not  expected 
to  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities,  section  605(b)  of  the  1980  act 
provides  that  the  head  of  the  agency 
may  so  certify  and  an  RFA  is  not 
required.  The  certification  must  include 
a  statement  providing  the  factual  basis 
for  this  determination,  and  the 
reasoning  should  be  clear. 

All  costs  are  fully  recoverable  through 
the  PFC.  if  approved.  Accordingly, 
pursuant  to  the  Regulatory  Flexibility 
Act.  5  U.S.C.  605(b).  the  Federal 
Aviation  Administration  certifies  that 
this  rule  will  not  have  a  significant 
impact  on  a  substantia!  number  of  small 
entities. 

International  Trade 

The  Trade  Agreement  Act  of  1979 
prohibits  Federal  agencies  from 
engaging  in  any  standards  or  related 
activities  that  create  unnecessarv 
obstacles  to  the  foreign  commerce  of  the 
United  States.  Legitimate  domestic 
objectives,  such  as  safety,  are  not 
considered  unnecessary  obstacles.  The 
statute  also  requires  consideration  of 
international  standards  and  where 
appropriate,  that  they  be  the  basis  for 
U.S.  standards.  In  addition,  consistent 
with  the  Administration's  belief  in  the 
general  superiority  and  desirability  of 
free  trade,  it  is  the  policy  of  the 
Administration  to  remove  or  diminish, 
to  the  extent  feasible,  barriers  to 
international  trade,  including  both 
barriers  affecting  the  export  of  American 
goods  and  services  to  foreign  countries 
and  barriers  affecting  the  import  of 
foreign  goods  and  services  into  the 
United  States. 

In  accordance  with  the  above  statute 
and  policy,  the  FAA  has  assessed  the 
potential  affect  of  this  final  rule  and  has 
determined  that  it  will  impose  the  same 
costs  on  domestic  and  international 
entities  for  comparable  services  and 
thus  has  a  neutral  trade  impact. 

Executive  Order  13132,  Federalism 

The  FAA  has  analyzed  this  action 
under  the  principles  and  criteria  of 
Executive  Order  13132.  Federalism.  We 
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(ifti-rrtiiin'il  th.it  this  ,u  tidii  vviuihl  iidt 
havn  d  substdutirtl  iliri't  t  filet  t  tm  the 
.States,  on  th«  relationship  h»'t\v(>«'n  tlit- 
national  Covt^rnnifnt  ami  the  .States,  or 
on  the  distribution  of  power  and 
responsibilities  .imoiin  the  v.irious 
levels  of  government   Therefore,  we 
determined  that  this  action  does  not 
h.ive  federalism  implications 

Unfunded  Mandates  Reform  Act 

Title  II  of  tht!  rnfiinded  Mandates 
Reform  Act  of  194.S  (the  A(  l|  codified  in 
2  r.S.C   1501-1571.  retiiiires  ea(h 
Federal  ageniv.  to  the  extent  permitted 
bv  law,  to  prepare  a  written  assessmt!nt 
of  the  effects  of  anv  Federal  mandate  in 
a  proposed  or  final  agencv  rule  that  mav 
result  in  the  expenditure  bv  .State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  bv  the  private  sttctor.  of  .SlOO  million 
or  more  (adjusted  annuallv  for  inflation) 
in  any  one  year  .Section  2l)4(al  of  the 
Act.  2  I'.S.C:.  15,14(a),  requires  the 
Federal  agency  to  develop  an  effective 
process  to  permit  timely  input  bv 
elected  officers  (or  their  designwjs)  of 
State,  local,  and  tribal  governments  on 
a  proposed  "significant 
intergovernmental  mandate   '  .\ 
"significant  intergovernmental 
mandate"  under  the  Act  is  anv 
provision  in  a  Federal  agency  regulation 
that  would  impose  an  enforceable  duty 
upon  State,  local,  and  tribal 
governments,  in  the  aggregate,  t)f  $100 
million  (adjusted  annuallv  for  inflation) 
in  any  one  year  Section  201  of  the  A(  t. 
2  I'.S.C    153.<,  which  supplements 
section  204(a).  provides  tbat  before 
establishing  any  regulatory 
requirements  that  might  significantly  or 
uniquely  affect  small  governments,  the 
agency  shall  have  developed  a  plan  that, 
among  other  things,  provides  for  notu;e 
to  potentially  affected  small 
governments,  if  any.  and  for  a 
ineaningfid  and  timely  opportunity  to 
provide  input  in  tht?  development  of 
regulatory  oroposals 

This  final  mie  does  not  contain  a 
Federal  intergovernmental  or  private 
sector  mandate  that  exceeds  .SlOO 
million  a  year.  While  \'¥i'.  collections 
are  likely  to  increa.se  by  at  least  .$100 
million  per  year,  the  cause  of  that 
impact  is  not  the  rule  but  the  statute 
that  permits  the  increase  in  the 
maximum  PFC.  level.  The  increase  will 
be  triggered  bv  the  de<:isions  of 
individual  public  agencies  to  seek  the 
increase  and  not  bv  iinv  at  tion  of  the 
ftuleral  gtjvernmtmt.  If  a  project  meets 
the  statutory  criteria  for  approval,  the 
FAA  must  approve  the  project 
Moreover,  anv  incrtMst*  t:osts  associatt'd 
with  obtaining  approval  to  impose  the 
higher  ftte  are  fully  ret  iiverable  through 
PFC'  funding 


Fnvirunmental  Analysis 

The  FAA  <  (includes  that  issuance  of 
this  final  rule  is  not  a  major  Federal 
at  tion  signifit  anily  affetting  the  tiualitv 
ot  the  human  environment  within  the 
mtMning  of  the  National  Knvironmental 
Polit:v  .Alt  of  TJ»S4  The  potential 
environmtmtal  effet:ts  of  any  project 
funtietl  with  I'FC  revenues  are  alrtiady 
atltlressed  untler  t»  15H  2'J(b)(  1  )(iv). 
which  requires  all  applicable 
recjiiirements  pertaining  to  the  National 
Knvironmental  Polit;y  Act  of  19fi9 
(NKPA)  to  be  satisfied  before  the 
Administrator  may  approve  the  projoc  t 
to  use  PFC'  funds  A  c:opy  of  this 
assessment  has  been  placed  in  the 
dot;ket. 

Enency  Impact 

The  energy  impact  of  the  notice  has 
bet-n  Hsstisst'd  in  accordance  with  the 
Knergy  Polic:y  and  Conservation  .Act 
(KPCA)  Pub.  L.  94-163.  as  amended  (4.3 
I   S  C:.  fi.lB2)  and  FAA  Order  1053.1    It 
has  bt*n  determined  that  the  rule  is  not 
a  major  regulatory  action  under  the 
provisions  of  the  EPCA. 

List  of  Subiects  in  14  CFR  Part  158 

Air  carriers.  Airports,  Passenger 
fat:ility  charge.  Public  agencies. 
Reporting  and  recordkeeping 
rotjuirements. 

The  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amentis  part  15H  of  Title  14  of  the  Code 
of  Federal  Regulations  as  follows: 

PART  158— PASSENGER  FACILITY 
CHARGES  (PFC'S) 

1   The  authority  citation  for  part  158 

is  revised  to  read  as  follows: 

Authority:  4>t  l    S  C   HiHgl.  401  H>-ton7, 

4:U)t.  4711  1.  47114-471  Ih.  4-Ti4  4'^Jb. 

2.  Revise  §  158  1  to  read  as  follows: 

I1S8.1     Applicability. 

This  part  applies  to  passenger  facility 
charges  (PF("s)  as  may  be  approved  by 
the  Administrator  of  the  Federal 
.•\vi,ition  .Administration  (F'AA)  and 
impost-d  by  a  publit:  dgenc:v  that 
t:oiitrols  a  t  t)mmeri;ial  ser\it:e  airport 
This  part  alst)  describes  the  proc;eciures 
for  redut  ing  funds  to  a  large  or  mi^dium 
hub  airport  that  imposes  a  PFC. 

3   Amend  «^  158.3  as  follows: 

a.  Amend  the  definition  id  Alltnuiblf 
cost  by  adtling  a  new  sentent:e  at  the 
enti  of  the  dtdinition. 

b   Revise  the  definitions  of 
(JimnifTcuil  senN  e  airport  and  Public 
iifffncy, 

c.  Add  definitions  i){  (Ancrfd  airport. 
Frequent  flytr  award  coupon.  Stfdium 


or  laq^p  hub  airport,  and  Sonrevenue 
passfngrr.  in  alphabetical  order.  The 
revisions  and  additions  read  as  follows: 

§158.3    Definitions. 

•         •         *  *  • 

Allowable  cost  *    *    *  Costs  of 
terminal  development  incurred  after 
.August  1 .  1986,  at  an  airport  that  did 
not  have  more  than  .25  percent  of  the 
total  annual  passenger  boardings  in  the 
U.S.  in  the  most  recent  calendar  year  for 
which  data  is  available  and  at  which 
total  passenger  boardings  declined  by  at 
least  16  percent  between  calendar  year 
1989  and  t;alendar  year  1997  are 
allowable. 
»         •         •         *         * 

Commercial  senice  airport  means  a 
public  airport  that  annually  enplanes 
2,500  or  more  passengers  and  receives 
scheduled  passenger  service  of  aircraft. 

Covered  airport  means  a  medium  or 
large  hub  airport  at  which  one  or  two  air 
carriers  control  more  than  50  percent  of 
passenger  boardings. 
***** 

Frequent  flier  award  coupon  means  a 
zero- fare  award  of  air  transportation  that 
an  air  carrier  or  foreign  air  carrier 
provides  to  a  passenger  in  exchange  for 
accumulated  travel  mileage  credits  in  a 
customer  loyalty  program,  whether  or 
not  the  term  "frequent  flier"  is  used  in 
the  definition  of  that  program.  The 
definition  of  "frequent  flier  award 
coupon"  does  not  extend  to  redemption 
of  accumulated  credits  for  awards  of 
additional  or  upgraded  service  on  trips 
for  which  the  passenger  has  paid  a 
published  fare,  "two-for-the-price-of- 
one  '  and  similar  marketing  programs,  or 
to  air  transportation  purchased  for  a 
passenger  by  other  parties. 
***** 

Medium  or  large  hub  airport  means  a 
commercial  service  airport  that  has 
more  than  0  25  percent  of  the  total 
number  of  passenger  boardings  at  all 
such  airports  in  the  US  for  the  prior 
calendar  year,  as  determined  by  the 
Administrator. 

S'onrevenue  passenger  means  a 
passenger  receiving  air  transportation 
from  an  air  c;amer  or  foreign  air  carrier 
for  which  remuneration  is  not  received 
by  the  air  c^aTsier  or  foreign  air  carrier  as 
defined  under^Bepattment  of 
Transportation  Regulah«4is  or  as 
otherwise  determined  by  the 
Administrator  Air  carrier  employees  or 
others  receiving  air  transportation 
against  whom  token  service  charges  are 
levied  are  considered  nonrevenue 
passengers.  Infants  for  whom  a  token 
fare  is  charged  are  also  considered 
nonrevenue  passengers. 
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Public  agency  means  a  State  or  any 
agency  of  one  or  more  States;  a 
municipality  or  other  political 
subdivision  of  a  State:  an  authority 
created  by  Federal.  State  or  local  law;  a 
tax-supported  organization:  an  Indian 
tribe  or  pueblo  that  controls  a 
commercial  service  airport;  or  for  the 
purposes  of  this  part,  a  private  sponsor 
of  an  airport  approved  to  participate  in 
the  Pilot  Program  on  Private  Ownership 
of  Airports. 

*  ♦         *         «        » 

4.  Amend  §  158.5  by  revising  the  first 
sentence  to  read  as  follows: 

§  1 58.5    Authority  to  impose  PFC's. 

Subject  to  the  provisions  of  this  part, 
the  Administrator  may  grant  authority 
to  a  public  agency  that  controls  a 
commercial  service  airport  to  impose  a 
PFC  of  $1,  $2,  $3.  $4,  or  $4.50  on 

passengers  enplaned  at  such  an  airport. 

•  *   * 

5.  Amend  §  158.7  by  revising 
paragraph  (a)  to  read  as  follows: 

§  1 58.7    Exclusivity  of  authority. 

(a)  A  State,  political  subdivision  of  a 
State,  or  authority  of  a  State  or  political 
subdivision  that  is  not  the  eligible 
public  agency  may  not  tax,  regulate, 
prohibit,  or  otherwise  attempt  to  control 
in  any  manner  the  imposition  or 
collection  of  a  PFC  or  the  use  of  PFC 
revenue. 
***** 

6.  Amend  §  158.9  by  revising 
paragraph  (a)  to  read  as  follows: 

§158.9    Limitations. 

(a)  No  public  agency  may  impose  a 
PFC  on  any  passenger — 

(1)  For  more  than  2  boardings  on  a 
one-way  trip  or  in  each  direction  of  a 
round  trip: 

(2)  On  any  flight  to  an  eligible  point 
on  an  air  carrier  that  receives  essential 
air  service  compensation  on  that  route. 
The  Administrator  makes  available  a  list 
of  carriers  and  eligible  routes 
determined  by  the  Department  of 
Transportation  for  which  PFC's  may  not 
be  imposed  under  this  section; 

(3)  Who  is  a  nonrevenue  passenger  or 
obtained  the  ticket  for  air  transportation 
with  a  frequent  flier  award  coupon; 

(4)  On  flights,  including  flight 
segments,  between  2  or  more  points  in 
Hawaii;  or 

(5)  In  Alaska  aboard  an  aircraft  having 
a  certificated  seating  capacity  of  less 
than  60  passengers. 


7.  Revise  §  158.11  to  read  as  follows: 


§158.11     Public  agency  request  not  to 
require  collection  of  PFC's  by  a  class  of  air 
carriers  or  foreign  air  carriers  or  for  service 
to  isolated  communities. 

(a)  Subject  to  the  requirements  of  this 
part,  a  public  agency  may  request  that 
collection  of  PFC's  not  be  required  for — 

(1)  Passengers  enplaned  by  any  class 
of  air  carrier  or  foreign  air  carrier  if  the 
number  of  passengers  enplaned  by  the 
carriers  in  the  class  constitutes  not  more 
than  one  percent  of  the  total  number  of 
passengers  enplaned  annually  at  the 
airport  at  which  the  fee  is  imposed;  or 

(2)  Passengers  enplaned  on  a  flight  to 
an  airport — 

(i)  That  has  fewer  than  2,500 
passenger  boardings  each  year  and 
receives  scheduled  passenger  service;  or 

(ii)  In  a  community  that  nas  a 
population  of  less  than  10,000  and  is 
not  connected  by  a  land  highway  or 
vehicular  way  to  the  land-connected 
National  Highway  System  within  a 
State. 

(b)  The  public  agency  may  request 
this  exclusion  authority  under 
paragraph  (a)(1)  or  (a)(2)  of  this  section 
or  both. 

8.  Amend  §  158.15  by  revising  the 
section  heading,  by  revising  paragraphs 
(b)  introductory  text  and  CbKl)  through 
(b)(5),  by  adding  a  new  sentence  to  the 
end  of  paragraph  (b)(6),  and  by  adding 
new  paragraph  (c)  to  read  as  follows; 

§  1 58.1 5    Project  eligibility  at  PFC  levels  of 
$1,$2,or$3. 

***** 

(b)  Eligible  projects  are  any  of  the 
following  projects — 

(1)  Airport  development  eligible 
under  subchapter  I  of  chapter  471  of  49 
U.S.C; 

(2)  Airport  planning  eligible  under 
subchapter  I  of  chapter  471  of  49  U.S.C; 

(3)  Terminal  development  as 
described  in  49  U.S.C.  47110(d); 

(4)  Airport  noise  compatibility 
planning  as  described  in  49  U.S.C. 
47505; 

(5)  Noise  compatibility  measures 
eligible  for  Federal  assistance  under  49 
U.S.C.  47504,  without  regard  to  whether 
the  measures  have  been  approved 
pursuant  to  49  U.S.C.  47504;  or 

(6)  *   *   *  In  the  case  of  a  project 
required  to  enable  additional  air  service 
by  an  air  carrier  with  less  than  50 
percent  of  the  annual  passenger 
boardings  at  an  airport,  a  project  for 
constructing  gates  and  related  areas  may 
include  structural  foundations  and  floor 
systems,  exterior  building  walls  and 
load-bearing  interior  columns  or  walls, 
windows,  door,  and  roof  systems, 
building  utilities  (including  heating,  air 
conditioning,  ventilation,  plumbing, 
and  electrical  service),  and  aircraft 
fueling  facilities  adjacent  to  the  gate. 


(c)  An  eligible  project  must  be 
adequately  justified  to  qualify  for  PFC 
funding. 

9.  Add  §158.17  to  subpart  A  to  read 
as  follows: 

§  158.17    Project  eligibility  at  PFC  levels  of 
S4  or  $4.50. 

(a)  A  project  for  any  airport  is  eligible 
for  PFC  funding  at  levels  of  S4  or  S4.50 
if— 

(1)  The  project  meets  the  eligibility 
requirements  of  §  158.15; 

(2)  The  project  costs  requested  for 
collection  at  $4  or  $4.50  cannot  be  paid 
for  from  funds  reasonably  expected  to 
be  available  for  the  programs  referred  to 
in  49  U.S.C.  48103;  and 

(3)  In  the  case  of  a  surface 
transportation  or  terminal  project,  the 
public  agency  has  made  adequate 
provision  for  financing  the  airside  needs 
of  the  airport,  including  runways, 
taxiways,  aprons,  and  aircraft  gates. 

(b)  In  addition,  a  project  for  a  medium 
or  large  airport  is  only  eligible  for  PFC 
funding  at  levels  of  $4  or  $4.50  if  the 
project  will  make  a  significant 
contribution  to  improving  air  safety  and 
security,  increasing  competition  among 
air  carriers,  reducing  current  or 
anticipated  congestion,  or  reducing  the 
impact  of  aviation  noise  on  people 
living  near  the  airport. 

10.  Add  §  158.19  to  subpart  A  to  read 
as  follows: 

§  1 58.1 9    Requirement  for  competition 
plans. 

(a)  Beginning  in  fiscal  year  2001.  no 
public  agency  may  impose  a  PFC  with 
respect  to  a  covered  airport  unless  the 
public  agency  has  submitted  a  WTitten 
competition  plan.  This  requirement 
does  not  apply  to  PFC  authority 
approved  prior  to  April  5.  2000. 

(b)  The  Administrator  will  review  any 
plan  submitted  under  paragraph  (a)  of 
this  section  to  ensure  that  it  meets  the 
requirements  of  49  U.S.C.  47106(f)  and 
periodically  will  review  its 
implementation  to  ensure  that  each 
covered  airport  successfully  implements 
its  plan. 

11.  Amend  §  158.23  by  revising 
paragraph  (a)(2)  to  read  as  follows: 

§  1 58.23    Consultation  with  air  carriers  and 
foreign  air  carriers. 

(a)  *   *    * 

(2)  The  PFC  level  for  each  project,  the 
proposed  charge  effective  date,  the 
estimated  charge  expiration  date,  and 
the  estimated  total  PFC  revenue: 
***** 

12.  Amend  §  158.25  by  revising 
paragraphs  (b)(7)  and  (b)(8)  to  read  as 
follows: 
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$158.25    Applications. 


(h)  •    ♦    * 

(7)  Tht!  pn)|»H:f  lustificHtion,  incluiiiiif.! 
the  (ixtont  to  which  tht;  project  achmves 
one  or  more  of  the  ohjetitives  set  forth 

in  §  158.15(a)  and  (if  a  PFC  level  ahove 
S;j  IS  requested)  the  reciuirements  of 
ti  158.17.  In  addition— 

(i)  For  anv  project  for  terminal 
development,  including  gates  and 
relat(»d  areas,  the  piihlic  agency  shall 
discuss  any  existing  conditions  that 
limit  competition  hetween  and  among 
air  carriers  and  foreign  air  carriers  at  the 
airport,  any  initiatives  it  propose.s  to 
foster  opportunities  for  enhanced 
competition  hetween  and  among  such 
carriers,  and  the  expef:ted  results  of 
such  initiatives;  or 

(ii)  For  any  terminal  development 
project  at  a  covered  airport,  the  public 
agency  shall  submit  a  competition  plan 
in  accordance  with  §  158.19. 

(8)  The  charge  to  be  imposed  for  each 
projei;t. 

•         •         •         •         • 

13.  Amend  ^  158.29  bv  revising 
paragraphs  (a)(l)(ii).  (a)(l)(iii),  (a)(l)(v), 
(a)(l)(vi),  (a)(2),  [b)(l)(ii),(b)(l)(iii), 
(b)(l)(iv)  and  (b)(2)  and  by  adding 
paragraphs  (a)(l)(vii)  and  (a)(l)(viii)  to 
read  as  follows: 

§  158.29    Th«  Administrator's  decision. 

(a)  *    *    * 

(!)••* 

(ii)  The  project  will  achieve  the 
objectives  and  criteria  set  forth  in 
§158.15: 

(iii)  If  a  PFC  level  above  $3  is  being 
approved,  the  project  meets  the  criteria 
set  forth  in  §158  17; 
***** 

(v)  The  public  agencv  has  not  been 
found  to  be  in  violation  of  49  U.S.C; 
47524  and  47526; 

(vi)  The  public  agency  has  not  been 
found  to  be  in  violation  of  49  U.S  (^. 
47107(b)  governing  the  use  of  airport 
revenue; 

(vii)  If  the  public  agency  has  not 
applied  for  authority  to  use  PF(] 
revenue,  a  finding  that  there  are 
alternative  uses  of  the  PFC,  revenue  to 
ensure  that  such  revenue  will  be  used 
on  approved  projec;ts;  and 

(viii)  If  applicable,  the  public  agencv 
has  submitted  a  competition  plan  in 
act:ordance  with  §  15H  19 

(2)  The  Administrator  notifies  thi" 
public  agency  in  writing  of  the  dec  ision 
on  the  application  The  notification  will 
list  the  projects  <iiid  .ilternative  uses  fhiit 
may  qualify  for  PFC  finaiii  iiig  under 
§  158.15.  and  (if  ,i  PFC  level  above  S3  is 
being  approved)  §  158  17,  PFC  level, 
total  iipproved  PFC.  revciuie  iiicluding 


the  amounts  approved  at  S3  and  less, 
$4.  and/or  $4  50,  duration  of  authority 
to  impose  and  earliest  permissible 
charge  effective  date, 
(b)  •    *    * 

(1)  *    *    * 

(ii)  The  project  will  achieve  the 
objectives  and  criteria  set  forth  in 
§  158.15; 

(iii)  If  a  PFC  level  above  S3  is  being 
approved,  the  project  meets  the  criteria 
set  forth  in  §158.17;  and 

(iv)  All  applicable  requirements 
pertaining  to  the  ALP  for  the  airport, 
airspace  studies  for  the  project,  and  the 
National  Environmental  Policy  Act  of 
1969  (NEPA).  have  been  satisfied. 

(2)  The  Administrator  notifies  the 
public  agency  in  writing  of  the  decision 
on  the  application.  The  notification  will 
list  the  approved  projects,  PFC  level, 
total  approved  PFC  revenue,  total 
approved  for  collection,  including  the 
amounts  approved  at  $3  and  less,  $4, 
and/or  $4.50,  and  cuiy  limit  on  the 
duration  of  authority  to  impose  a  PFC  as 
prescribed  under  §  158.33. 
***** 

§158.31     [AnmndMl] 

14.  In  §  158.31(d).  remove  the  words 
"section  9304(e)  or  9703  of  the  Airport 
Noise  and  Capacity  Act  of  1990  (Pub.  L. 
101-508.  Title  IX.  subtitle  D)"  and  add, 
in  their  place,  the  words  "49  U.S  C 
47524  and  47526" 

15  Amend  §  158.37  by  revising 
paragraph  (b)(1)  and  adding  three 
.sentences  at  the  end  of  paragraph  (b)(2) 
to  read  as  follows: 

$  1 58.37    Amendnfwnt  of  approved  PFC. 

***** 

(b)  *   *    * 

(1)  With  the  exception  of  a  change  in 
PFC  level  to  more  than  $3  or  an 
amendment  of  a  PFC  that  is  subject  to 
a  competition  plan  under  §  158.19,  in 
the  event  of  no  carrier  disagreement 
with  a  change  propo.sed  under  this 
paragraph  (b).  the  public  agency  may 
institute  the  proposed  amendment 
unless,  within  30  days  after  providing 
the  notification  required  under  this 
paragraph  (b),  it  is  notified  otherwise  by 
the  Administrator 

(i)  If  a  PFt:  level  of  more  than  $3  is 
rtHiiifsted,  the  .administrator  notifies  the 
public  agency  that  the  conditions  of 
§  158  17  have  been  met  before  the 
higher  level  can  be  instituted 

(li)  If  a  PFC;  amendment  that  is  subject 
to  the  competition  plan  requirement  is 
submitted,  the  Administrator  notifies 
the  publu  agency  that  the  plan  satisfies 
the  re(]uirements  of  §  158  19 

(ui)  The  public  agency  shall  notify  the 
c:arriers  of  the  effective  date  of  anv 


change  to  the  approved  PFC  resulting 
from  the  amendment,  subject  to  the 
limitation  that  the  effective  date  of  any 
new  charge  shall  be  no  earlier  than  the 
first  day  of  a  month  which  is  at  least  60 
days  from  the  time  the  public  agency 
notifies  the  carriers. 

(2)*    *    *  If  a  PFC  level  of  more  than 
S3  is  requested,  the  Administrator  must 
find  that  the  conditions  of  §  158.17.  and 
§  158.19  if  applicable,  have  been  met 
before  that  PFC  level  can  be  instituted. 
If  the  amendment  is  approved,  the 
Administrator  advises  the  public  agency 
and  notification  to  the  carriers  will  be 
as  provided  under  paragraph  (b)(1)  of 
this  section.  The  notification  to  the 
carrier  includes  any  findings  required 
by  §158.17  or  §158.19. 

16.  Amend  §  158.45  by  revising 
paragraph  (d)  to  read  as  follows: 

$  1 58.45    Collection  of  PFC's  on  tickets 
issued  In  the  U.S. 

***** 

(d)  In  addition  to  the  restriction  in 
paragraph  (c)  of  this  section,  issuing 
carriers  and  their  agents  shall  not  collect 
PFC's  from  a  passenger  covered  by  any 
of  the  other  limitations  described  in 
§  158.9(a). 
***** 

17.  Amend  §  158.49  by  revising 
peiragraph  (b)  to  read  as  follows: 

$  1 58.49    Handling  of  PFC's. 

***** 

(b)  PFC  revenue  must  be  accounted 
for  separately  by  collecting  carriers,  but 
the  revenue  may  be  commingled  with 
the  carrier's  other  sources  of  revenue. 
The  PFC  revenues  that  are  held  by  an 
air  carrier  or  an  agent  of  the  carrier  after 
collection  of  a  PFC  constitute  a  trust 
fund  that  is  held  by  the  air  carrier  or 
agent  for  the  beneficial  interest  of  the 
public  agency  imposing  the  PFC.  Such 
carrier  or  agent  holds  neither  legal  nor 
equitable  interest  in  the  PFC  revenues 
except  for  any  handling  fee  or  retention 
of  interest  collected  on  unremitted 
proceeds  as  authorized  in  §  158.53. 
***** 

18.  Amend  §  158.63  by  revising 
paragraphs  (a)  and  (c)  to  read  as  follows: 

1 1 58.63    Reporting  requirements:  Public 
agency. 

(a)  The  public  agency  shall  provide 
quarterly  reports  to  carriers  collecting 
PFC's  for  the  public  agency  with  a  copy 
to  the  appropriate  F.\A  Airports  office. 
The  quarterly  report  shall  include  PFC 
revenue  received  from  collecting 
carriers,  interest  earned,  and 
expenditures  for  the  quarter;  cumulative 
PFC-  revenue  received,  interest  earned, 
expenditures,  and  the  amount 
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committed  for  use  on  currently 
approved  projects,  including  the 
quarter;  the  PFC  level  for  each  project: 
and  the  current  project  schedule. 

***** 

(c)  For  medium  or  large  hub  airports, 
the  public  agency  must  provide  the 
FAA,  by  August  I  of  each  year,  an 
estimate  of  PFC  revenue  to  be  collected 
for  each  such  airport  in  the  ensuing 
fiscal  year. 

§§  1 58.71 , 1 58.81 ,  and  1 58.83    [Amended] 

19.  Remove  the  words  "section 
1113(e)  of  the  Federal  Aviation  Act" 
and  add,  in  their  place,  the  words  "49 
U.S.C.  40117"  in  the  following  places: 

a.  §  158.71(a)  and  (b); 

b.  §158.81;  and 

c.  §158.83. 

§158.87    [Amended] 

20.  In  §  158.87.  in  paragraph  (a) 
remove  the  words  "section  507  of  the 
AAIA  of  1982,  49  U.S.C.  App.  2206" 
and  add.  in  their  place,  the  words  "49 
U.S.C.  47114";  and,  in  paragraph  (c) 
remove  the  words  "49  U.S.C.  App. 
2218  "  and  add.  in  their  place,  the  words 
"49  U.S.C.  47111(d)". 

§158.93    [Amended] 

21.  In  §  158.93  introductory  text, 
remove  the  words  "section  5b7(a)(l)  of 
the  Airport  and  Airway  Improvement 
Act  of  1982"  and  add,  in  their  place,  the 
words  "49  U.S.C.  47114". 


22.  Section  158.95  is  amended  by 
revising  paragraphs  (a)  and  (b)  to  read 
as  follows: 

§  1 58.95    Implementation  of  reduction. 

(a)  A  reduction  in  apportioned  funds 
will  not  take  effect  until  the  first  fiscal 
year  following  the  year  in  which  the 
collection  of  the  PFC  is  begun  and  will 
be  applied  in  each  succeeding  fiscal 
year  in  which  the  public  agency 
imposes  the  PFC. 

(b)  The  reduction  in  apportioned 
funds  is  calculated  at  the  beginning  of 
each  fiscal  year  and  shall  be  an  amount 
equal  to — 

(1)  In  the  case  of  a  fee  of  $3  or  less, 
50  percent  of  the  projected  revenues 
from  the  fee  in  the  fiscal  year  but  not  bv 
more  than  50  percent  of  the  amount  that 
otherwise  would  be  apportioned  under 
this  section;  and 

(2)  In  the  case  of  a  fee  of  more  than 
$3,  75  percent  of  the  projected  revenues 
from  the  fee  in  the  fiscal  year  but  not  by 
more  than  75  percent  of  the  amount  that 
otherwise  would  be  apportioned  under 
this  section. 


23.  Add  §  158.97  to  subpart  F  to  read 
as  follows: 

§  1 58.97    Special  rule  for  transitioning 
airports. 

(a)  Beginning  with  the  fiscal  year 
following  the  first  calendar  year  in 
which  an  airport  has  more  than  .25 


percent  of  the  total  number  of  boardings 
in  the  U.S  .  the  sum  of  the  amount  that 
would  be  apportioned  under  49  U.S.C. 
47114  to  the  public  agency  controlling 
that  airport  in  a  fiscal  year,  after 
application  of  §  158.95.  and  the 
projected  PFC  revenues  to  be  collected 
in  such  fiscal  year,  shall  not  be  less  than 
the  sum  of  the  apportionment  to  such 
airport  for  the  preceding  fiscal  year  and 
the  PFC  revenues  collected  in  the 
preceding  fiscal  year. 

(b)  Paragraph  (a)  of  this  section  shall 
apply  for  fiscal  years  2000  through 
2003. 

Appendix  A  to  Part  158  [Amended] 

24.  In  Appendix  A  to  part  158,  in 
paragraph  A. 2  remove  the  words  "the 
Aviation  Safety  and  Capacity  Expansion 
Act  of  1990"  and  add,  in  their  place,  the 
words  "49  U.S.C.  40117";  and  in 
paragraph  B.12  remove  the  words 
"sections  9304  and  9307  of  the  Airport 
Noise  and  Capacity  Act  of  1990"  and 
add.  in  their  place,  the  words  "49  U.S.C 
47524  and  47526". 

Issued  in  Washington.  DC,  Mav  2.3.  2000 
Jane  F.  Garvey, 
Administrator. 
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DEPARTMENT  OF  EDUCATION 

[CFDA  No.  84.21 4A] 

Migrant  Education  Even  Start  Program; 
Notice  Inviting  Applications  for  New 
Awards  for  Fiscal  Year  (FY)  2000 

agency:  Dopdrtnient  of  Education. 

Note  to  Applicants 

This  notice  is  a  t  oinplntc  application 
pdckdgr.  Together  with  the  statute 
authorizing  the  program  and  the 
Kducatir)n  Department  Oneral 
Administrative  Regulations,  the  notice 
contains  all  of  the  information, 
application  forms,  and  instructions 
needed  to  applv  for  a  grant  under  this 
competition 

Purpose  of  Program 

The  Migrant  Education  Even  Start 
(MEES)  program  is  designed  to  help 
hreak  the  cycle  of  poverty  and  improve 
the  literacy  of  participating  migrant 
families  by  integrating  early  childhood 
education,  adult  literacy  or  adult  basic 
education  (including  English  language 
training,  as  appropriate),  and  parenting 
education  into  a  unified  family  literacy 
program. 

Eligible  Applicants 

While  any  entity  is  eligible  to  applv 
for  a  grant  under  the  MEES  program,  the 
Secretary  specifically  invites 
applications  from  State  educational 
agencies  (SEAs)  that  administer  migrant 
education  programs;  local  educational 
agencies  (LEAs)  that  have  a  high 
percentage  of  migrant  students;  and 
non-profit  community-based 
organizations  that  work  with  migrant 
families. 

Deadlines  and  Awards 

Deadline  for  Transmittal  of 
Applications:  July  14.  2000. 

Deadline  for  Intergovernmental 
Review  September  12,  2000. 

Available  Funds  For  FY  2000, 
approximately  $3,600,000  is  available 
for  new  grants  under  this  program. 

Estimated  Range  of  Awards  $75,000- 
$300,000 

Estimated  Average  Size  of  Awards 
$200,000. 

Estimated  Number  of  Awards:  16-18 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice 

Project  Period:  Up  to  48  months. 

Applicable  Regulations 

(a)  The  Education  Department  (ieneral 
Administrative  Regulations  as  follows: 

(1)  34  CFR  Part  74  (Administration  of 
Grants  and  Agreements  with  Institutions 
of  Higher  Education.  Hospitals,  and 
Nonprofit  Organizations). 


(2)  34  CFR  Fan  75  (Dirw:t  Grant 
Programs) 

(3)  34  GFR  Part  77  (Definitions  that 
Applv  to  Department  Regulations) 

(4)  34  (".FR  Part  79  (Intergovernmental 
Review  of  Department  of  Education 
Programs  and  Activities) 

(5)  34  CFR  Part  80  (Uniform 
Administrative  Requirements  for  Grants 
and  (Cooperative  Agreements  to  State 
and  Local  Governments). 

(b)  34  CFR  Pari  81  (General  Education 
Provisions  Act — Enforcement) 

(7)  34  CFR  Part  82  (New  Restrictions 
im  Lobbying) 

(8)  34  CFR  Part  85  ((knernmentwide 
Debarment  and  Suspension  (Non- 
procurement))  and  Governmentwide 
Requirements  for  Drug-Free  Workplace 
((irants)) 

(9)  34  CFR  Part  97  (Protection  of 
Human  Subjects). 

(10)  34  CFR  Part  98  (Student  Rights  in 
Research.  Experimental  Programs,  and 
Testing). 

(11)  34  CFR  Part  99  (Family 
Educational  Rights  and  Privacy). 

(b)  The  definitions  of  a  migratory 
child,  a  migratory  agricultural  worker 
and  a  migratory  fisher  contained  in  34 
CFR  200  40. 

Description  of  Program 

Under  the  authority  of  section 
1202(a)(1)(A)  of  the  Elementary  and 
Secondary  Education  Act.  as  amended 
(ESEA),  the  Assistant  Secretary  for 
Elementary  and  Secondar>'  Education 
(Assistant  Secretary)  awards  grants  to 
eligible  applicants  under  the  MEES 
program  for  projects  that — 

(1)  Improve  the  educational 
opportunities  of  migrant  families  by 
integrating  early  childhood  education, 
adult  literacy  or  adult  basic  education 
(including  English  language  training,  as 
appropriate),  and  parenting  education 
into  a  unified  program  of  family  literacy 
services 

Note:  The  term  "family  literacy 
services"  is  defined  in  ESEA  section 
1202(e)  as  services  provided  to 
participants  on  a  voluntary  basis  that 
are  of  sufficient  intensity  in  terms  of 
hours,  and  of  sufficient  duration,  to 
make  sustainable  changes  in  a  family, 
and  that  integrate  all  of  the  following 
activities: 

(A)  Interactive  literacy  activities 
between  parents  and  their  children. 

(B)  Training  for  parents  regarding  how 
to  be  the  primary  teacher  for  their 
children  and  full  partners  in  the 
education  of  their  children 

{(')  Parent  literacy  training  that  leads 
to  economic  self-sufficiency 

(D)  An  age-appropriate  education  to 
prepare  children  for  success  in  school 
and  life  experiences 


(2)  Implement  cooperative  activities 
that  build  on  existing  community 
resources  to  create  a  new  range  of 
services  to  migrant  families. 

(3)  Promote  school  readiness,  early 
reading  acquisition,  adult  literacy  and 
lifelong  learning,  and  parent 
involvement  and  participation  in  their 
child's  education. 

(4)  Where  possible,  use  research- 
based  strategies  for  developing  literacy 
and  reading  proficiency  and,  where 
applicable,  second  language  acquisition. 

(5)  Assist  children  and  adults  from 
migrant  families  to  achieve  challenging 
State  content  standards  and  challenging 
State  student  performance  standards. 

Program  Requirements 

(a)  Eligible  Participants 

Eligible  MEES  participants  consist  of 
migratory  children  and  their  parents  as 
defined  in  34  CFR  200.30  and  200.40 
who  also  meet  the  following  conditions 
specified  in  section  1206(a)  of  the  ESEA: 

(1)  The  parent  or  parents — 

(i)  Are  eligible  for  participation  in  an 
adult  basic  education  program  under  the 
Adult  Education  Act  and  Family 
Literacy  Act;  or 

(ii)  Are  within  the  State's  compulsor\' 
school  attendance  age  range,  so  long  as 
a  local  educational  agency  provides  (or 
ensures  the  availability  of)  the  basic 
education  component  required  under 
this  part;  and 

(2)  The  child  or  children  must  be 
younger  than  eight  years  of  age. 

Note:  Family  members  of  eligible 
participants  described  in  paragraphs 
(aj(l)  and  (a)(2)  may  also  participate  in 
MEES  activities.  These  participants 
include  siblings,  grandparents,  and 
other  family  members  as  long  as  one  or 
more  eligible  children  and  their  parents 
or  guardian  participate  in  the  core 
services.  In  addition,  section  1206(b)  of 
the  ESEA  permits  families  to  remain 
eligible  for  MEES  services  until  all 
family  members  become  ineligible  to 
participate  For  example,  in  the  case  of 
a  family  in  which  the  parent  or  parents 
lose  eligibility  because  of  their 
educational  advancement,  the  parent  or 
parents  can  still  participate  in  MEES 
activities  until  all  children  in  the  family 
reach  age  eight.  If  all  children  in  the 
family  have  reached  the  age  of  eight,  the 
family  continues  to  be  eligible  for  Even 
Start  services  for  two  more  years  (until 
the  youngest  participating  child  turns 
ten)  or  until  the  parents  are  no  longer 
eligible  for  adult  basic  education  under 
the  Adult  Education  and  Family 
Literacy  Act,  whichever  occurs  first.  In 
addition,  the  Department  interprets  34 
CFR  200.30  together  with  section 
1206(b)  of  ESEA  to  mean  that  MEES 
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services  can  continue  to  be  provided  to 
a  parent  or  child  who  is  no  longer 
migrator\'.  provided  that  the  family  has 
at  least  one  parent  or  child  who  is  a 
migratory  worker  or  migratory  child  as 
these  terms  are  defined  under  34  CFR 
200.40. 

(b)  Required  Program  Elements 

Any  MEES  project  must,  at  a 
minimum,  incorporate  the  following 
program  elements  specified  in  section 
1205  of  the  ESEA: 

•  Identification  and  recruitment  of 
migrant  families  most  in  need  of  MEES 
ser\'ices.  as  indicated  by  a  low  level  uf 
income,  a  low  level  of  adult  literacv  or 
English  language  proficiency  of  the 
eligible  parent  or  parents,  and  other 
need-related  indicators.  (Note:  MEES 
program  services  may  be  provided  in 
communities  where  migratory  families 
have  resided  for  extended  periods  of 
time.  34  CFR  200.30  and  200.40  make 
children  eligible  for  MEES  services  up 
to  three  years  after  they  make  a  move 
that  makes  the  children  eligible  for  the 
Migrant  Education  Program  (MEP). 
However,  in  developing  and  using  their 
need-related  indicators  to  identifv  and 
recruit  those  migrant  families  most  in 
need  of  MEES  program  services,  the 
Secretar\'  believes  that  the  most 
effective  MEES  projects  are  likely  to 
focus  on  families  that  are  highly  mobile 
or  who  have  only  recently  moved  to  the 
communities  that  those  projects  ser\'e. 
In  this  regard,  the  MEP  statute  (section 
1 304(d)  of  the  ESEA)  provides  that 
migrant  students  whose  education  has 
been  interrupted  and  who  are  at  most 
risk  of  failing  must  be  given  a  priority 
in  ser\-ices  that  the  program  offers. 
While  this  MEP  priority  is  not  an 
explicit  requirement  of  the  MEES 
program,  one  would  assume,  because  of 
the  purpose  of  the  MEES  program,  that 
the  highly  mobile  families  whose 
children  receive  a  priority  under  the 
MEP  also  have  the  greatest  need  for 
MEES  services.) 

•  Screening  and  preparation  of 
parents,  including  teenage  parents,  to 
enable  these  parents  to  participate  fully 
in  program  activities  and  services, 
including  testing,  referral  to  counseling, 
other  developmental  and  support 
services,  and  related  services. 

•  High-quality,  intensive 
instructional  programs  that  promote 
adult  literacy  and  empower  parents  to 
support  the  educational  growth  of  their 
children,  developmentally  appropriate 
early  childhood  educational  services, 
and  preparation  of  children  for  success 
in  the  regular  school  programs. 

•  A  design  for  service  deliver^'  that 
accommodates  the  participants'  work 
schedules  and  other  responsibilities. 


including  the  provision  of  support 
services,  when  such  services  are 
unavailable  from  other  sources. 
n(!cessar\'  for  participation  in  project 
activities,  such  as — 

Scheduling  and  locating  of  services  to 
allow  joint  participation  by  parents  and 
children; 

Child  care  for  the  period  that  parents 
are  involved  in  the  project  activities. 

•  Transportation  for  the  purpose  of 
enabling  parents  and  their  children  to 
participate  in  project  activities. 

•  Special  training  of  staff,  including 
child  care  staff,  to  develop  the  skills 
necessary  to  work  with  parents  and 
young  children  in  the  full  range  of 
instructional  services  offered  through 
the  Even  Start  Family  Literacy  program. 

•  Providing  and  monitoring 
integrated  instructional  services  to 
participating  parents  and  children 
through  home-based  activities. 

•  Operation  on  a  year-round  basis, 
including  the  provision  of  some 
program  services,  instructional  or 
enrichment,  during  the  summer  months. 

•  Appropriate  coordination  with 
other  programs  funded  under  the  ESEA. 
any  relevant  programs  under  the  Adult 
Education  and  Family  Literacy  Act.  the 
Individuals  with  Disabilities  Education 
Act.  the  Workforce  Investment 
(Employment  Training)  Act.  Head  Start, 
volunteer  literacy  programs,  and  other 
relevant  programs.  (Note:  In  addition,  to 
promote  strong  community 
collaboration,  sections  1262(e)  and 
1207(a)  of  the  ESEA  require  applicants 
for  grants  under  the  basic  Even  Start 
Family  Literacy  program  administered 
by  SEAs  to  be  partnerships  composed  of 
(1)  a  local  educational  agency  (LEA). 
and  (2)  a  non-profit  community-based 
organization,  a  publi'-  agency  other  than 
an  LEA,  an  institution  of  higher 
education,  or  a  public  or  private 
nonprofit  organization  of  demonstrated 
quality  other  than  an  LEA.  While  these 
provisions  are  not  requirements  of  the 
MEES  program,  the  Secretary  believes 
that  the  most  effective  MEES  projects 
are  also  likely  to  contain  strong,  on- 
going collaborative  relationships  among 
these  kinds  of  local  entities.) 

•  Ensure  that  the  project  will  serv'e 
families  most  in  need  of  MEES  family 
literacy  services. 

•  An  independent  local  evaluation. 
(Note:  The  Secretar\'  encourages  projects 
to  use  local  evaluators  for  MEES 
projects  who  understand  the  family 
literacy  model,  are  able  to  work  with  the 
project  as  a  partner  in  designing  the 
evaluation,  and  will  help  the  project  use 
its  evaluation  results  in  an  on-going  way 
for  continuous  program  improvement.) 


(c)  Federal  and  Local  Funding 

A  MEES  project's  funding  is 
comprised  of  both  a  Federal  portion  of 
funds  (Federal  share)  and  a  portion 
contributed  by  the  eligible  applicant 
(local  share).  However,  the  Federal 
share  of  the  program  may  not  exceed — 

•  90  percent  of  the  total  cost  of  the 
project  in  the  first  year; 

•  80  percent  in  the  second  vear: 

•  70  percent  in  the  third  year; 

•  60  percent  in  the  fourth  \  ear; 

•  50  percent  in  the  fifth,  sixth, 
seventh,  and  eighth  years;  and 

•  35  percent  in  any  following  year. 
The  local  share  of  the  NfEES  project 

may  be  provided  in  cash  or  in  kind  and 
may  be  obtained  from  anv  source, 
including  other  Federal  programs 
funded  under  the  ESEA.  Indirect  costs 
are  not  an  allowable  cost  either  for  the 
Federal  share  or  the  matching  portion  nf 
a  MEES  project. 

Invitational  Priority 

The  Secretary-  is  especially  interested 
in  receiving  applications  that  include  a 
plan  demonstrating  that  grant  activities 
will  focus  on  one  or  more  approaches 
described  in  this  section.  However,  an 
application  that  meets  one  of  more  of 
these  invitational  priorities  does  not 
receive  competitive  or  absolute 
preference  over  other  applications  (34 
CFR  75.105(c)(1)). 

Coordination  across  SEAs  and  local 
school  districts  is  at  the  heart  of  migrant 
education's  purpose;  To  mitigate 
disruptions  in  the  education  of 
qualif\-ing  migrant  students.  Short-term 
MEES  seasonal  projects  can  provide 
intensity  of  services  to  migratory 
families,  but  those  projects  may  not  be 
of  sufficient  duration  to  demonstrate 
long-term  gains  for  students  or  to 
increase  the  level  of  economic  self- 
sufficiency  of  migrant  parents,  and  may 
be  another  disruption  in  completing  the 
family's  educational  goals. 

Therefore,  to  promote  opportunities 
for  continuous  learning  by  migrant 
families,  the  Secretary  is  particularly 
interested  in  receiving  applications  that 
propose  to  include  one  or  more  of  the 
following  activities — 

•  Coordinate  continuing  family 
literacy  ser\'ices  across  State  and  local 
school  district  boundaries  to  meet  the 
needs  of  highly  mobile  migrant 
agricultural  families. 

•  Coordinate  their  activities  with 
State  and  local  endeavors  to  improve 
family  literacy  ser\'ices;  promote  earlv 
reading  proficiency,  employ  Federal 
Work-Study  tutoring  programs;  create 
partnerships  for  family  involvement  in 
education;  or  other  initiatives  that  foster 
early  school  success. 
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•  Support  th(!  iiniquo  iiewl.s  of  singlt' 
parent  migrant  families  whosd  needs  for 
child  care  and  instructional  services  do 
not  align  with  traditional  schedules  for 
educational  and  family  support  services. 

•  Build  networks  with  agricultural 
employers  to  coordinate  and  integrate 
resources  that  support  English  literacy 
for  migrant  agricultural  families  with 
limited  English  proficiency  needs. 

Selection  Criteria 

The  Secretary  uses  the  following 
selection  criteria  to  evaluate 
applications  for  grants  under  this 
competition. 

(1)  The  maximum  score  for  ail  of 
these  criteria  is  100  points. 

(2)  The  maximum  score  for  each 
criteri<m  is  indicated  in  parentheses. 

Inl  Meeting  the  Purposes  of  the 
Authorizing  Statute  (5  PointsI 

The  Secretary  reviews  each 
application  to  determine  how  well  the 
project  will — 

(1)  Improve  the  educational 
opportunities  of  migrant  families  by 
integrating  early  childhood  education, 
adult  literacy  or  adult  basic  education 
(including  English  language  training,  as 
appropriate),  and  parenting  education 
into  a  unified  family  literacy  program 

(2)  Be  implemented  through 
cooperative  projects  that  build  on 
existing  community  resources  to  create 
a  new  range  of  services  to  migrant 
families. 

(3)  Promote  the  achievement  of  family 
literacy  goals  (particularly  the  goals  that 
address  school  readiness,  student 
achievement,  adult  literacy,  and  parent 
involvement  and  participation  in  their 
child's  early  education)  through 
research-based  reading  and  English- 
language  acquisition  practices  that  meet 
the  diverse  needs  of  the  migrant 
community  of  learners. 

(4)  Assist  children  and  adults  from 
migrant  families  to  achieve  the 
challenging  State  content  standards  and 
challenging  State  student  performance 
standards. 

(bl  Need  for  Project  (20  PointsI 

The  Secretary  considers  the  need  for 
the  proposed  project.  In  determining  lh«! 
need  for  the  proposed  project,  the 
Secretary  considers  the  following 
factors: 

(1)  The  magnitude  of  the  need  for  the 
services  to  be  provided  or  the  activities 
to  be  carried  out  by  the  proposed 
project. 

(2)  The  extent  to  which  the  proposed 
project  will  focus  on  serving  or 
otherwise  addressing  the  needs  of 
disadvantaged  individuals  (i.e..  eligible 
migrant  agricultural  or  fishing  families). 


[.i]  The  extent  to  which  specific  gaps 
or  weaknesses  in  services, 
infrastructure,  or  opportunities  have 
be<!n  identified  and  will  be  addressed  by 
the  proposed  project,  including  the 
nature  and  magnitude  of  those  gaps  or 
weaknesses. 

Note:  Applicants  are  free  to  address 
criterion  (h)  in  any  way  that  they  wish. 
However,  given  the  purpose  of  the 
MEES  program,  the  Secretary  believes 
that  high-quality  applications  will  likely 
include  a  discussion  of  the  following 
key  elements: 

(i)  How  the  project  would  be  located 
in  an  area  or  areas  with  high 
percentages  or  large  numbers  of 
migratory  children  and  their  parents, 
guardians,  or  primary  caretakers  in  need 
of  MEES  services. 

(ii)  How  the  projec;t  will  address  the 
lack  of  existing  comprehensive  family 
literacy  services  for  the  migrant 
population. 

(iii)  How  community  resources  will 
be  used  to  benefit  project  participants 
both  during  the  participants'  period  of 
eligibility  for  migrant  education 
services,  and  in  the  event  that 
participating  families  lose  their 
eligibility  for  MEES  services  during  the 
project  period. 

(iv)  How  the  project  will  integrate 
child  development,  adult  literacy,  and 
parenting  activities. 

(v)  How  the  project  will  assist  migrant 
children  and  adults  to  achieve  the  State 
content  standards  and  student 
performance  standards. 

In  addition,  some  migrant  families 
may  settle  in  a  community  during  their 
enrollment  and  therefore  cease  to  meet 
the  eligibility  requirements  outlined  in 
the  Program  Requirements  section  of 
this  notice;  therefore,  the  Secretary  also 
believes  that  high-quality  applications 
will  likely  include  a  plan  for  ensuring 
that  these  families  have  ongoing  access 
to  family  literacy  services  when  their 
enrollment  can  no  longer  be  supported 
with  basic  MEP  or  MEES  program 
funds.  In  this  regard,  an  applicant 
might,  for  example,  consider  providing 
a  succinct  description  of  how  the 
project  will  fill  any  gaps  in  ser\ices,  or 
how  it  will  connect  families  with 
existing  resources  or  services  as  they 
settle  in  the  community. 

Icl  Quality  of  the  Project  Design  (20 
PointsI 

The  Secretary  considers  the  quality  of 
the  design  of  the  proposed  project.  In 
determining  the  quality  of  the  design  of 
the  proposed  project,  the  Secretary 
cf)nsiders  the  following  factors: 

(1)  The  extent  to  which  the  design  of 
the  proposed  project  is  appropriate  to, 
and  will  successfully  address,  the  needs 


of  the  target  population  or  other 
identified  needs 


(2)  The  extent  to  which  the  project  is 
designed  to  build  capacity  and  yield 
results  that  will  extend  beyond  the 
period  of  Federal  financial  assistance. 

(3)  The  extent  to  which  the  proposed 
proJ€K;t  will  establish  linkages  with 
other  appropriate  agencies  and 
organizations  providing  services  to  the 
target  population. 

Note:  Applicants  are  free  to  address 
criterion  (c)  in  any  way  that  they  wish. 
However,  the  Secretary  believes  that,  in 
designing  their  project,  higli-quality 
applications  likely  will  address  each  of 
the  required  program  elements  in 
section  1205  of  the  ESEA  and  listed  in 
the  Program  Requirements  section  of 
this  notice.  In  this  regard,  the  Secretary 
believes  that  a  high-quality  application 
likely  would  explain  how  its  proposed 
design  addresses  each  one  of  those 
requirements  in  order  to  fully  meet  the 
needs  of  its  target  population.  For 
example,  given  the  mobility  of  the 
migrant  population  to  be  served  by  the 
MEES  program,  the  Secretary  believes 
that  high-quality  applications  will  likely 
include  strategies  that  support  family 
education  plans  whether  or  not  families 
are  resident  in  a  community  throughout 
a  given  project  year  or  its  continuation 
years. 

In  addressing  the  requirement  that 
projects  conduct  family  literacy  services 
year-round,  the  Secretary  acknowledges 
that  migrant  families  may  reside  in 
communities  for  varying  lengths  of  time. 
Therefore,  the  Secretary  interprets  the 
requirement  that  projects  operate  on  a 
year-round  basis  to  mean  that  project 
activities  must  be  conducted  not  only 
throughout  the  period  in  which 
participating  migrant  families  reside  in 
the  project  area,  as  well  as  times  when 
alternative  activities  or  services,  or  both, 
are  offered.  The  Secretary  strongly 
encourages  applicants  to  explore  ways 
to  maintain  contact  and  continue  to 
monitor  the  progress  of  highly  mobile 
families  whether  or  not  they  are  resident 
in  the  applicant's  community. 

Examples  of  strategies  that  address 
the  requirement  for  year-round 
operations  and  ongoing  family 
participation  when  families  do  not 
reside  in  the  project  area  may  include 
distance  learning;  capacity  building  and 
partnership  efforts  with  sending  and 
receiving  States  and  school  districts; 
self-paced  learning  packages;  and  other 
materials,  technologies,  and  activities 
that  make  year-round  literacy  services 
viable  and  family-friendly  for  migrant 
workers. 
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fd)  Quality  of  Project  Services  (20 
Points) 

The  Secretary  considers  the  quality  of 
the  services  to  be  provided  by  the 
proposed  project.  In  determining  the 
quality  of  the  services  to  be  provided  by 
the  proposed  project,  the  Secretary 
considers  the  quality  and  sufficiency  of 
strategies  for  ensuring  equal  access  and 
treatment  for  eligible  project 
participants  who  are  members  of  groups 
that  have  traditionally  been 
underrepresented  based  on  race,  color, 
national  origin,  gender,  age,  or 
disability.  In  addition,  the  Secretary 
considers  the  following  factors: 

(1)  The  extent  to  which  the  training  or 
professional  development  services  to  be 
provided  by  the  proposed  project  are  of 
sufficient  quality,  intensity,  and 
duration  to  lead  to  improvements  in 
practice  among  the  recipients  of  those 
services. 

(2)  The  extent  to  which  the  services 
to  be  provided  by  the  proposed  project 
reflect  up-to-date  knowledge  from 
research  and  effective  practice. 

(3)  The  extent  to  which  the  training  or 
professional  development  services  to  be 
provided  by  the  proposed  project  are  of 
sufficient  quality,  intensity,  and 
duration  to  lead  to  improvements  in 
practice  among  the  recipients  of  those 
services. 

(4)  The  extent  to  which  the  services 
provided  by  the  proposed  project  are 
focused  on  those  with  the  greatest 
needs. 

(5)  The  likelihood  that  the  services  to 
be  provided  by  the  proposed  project 
will  lead  to  improvements  in  the 
achievement  of  students  as  measured 
against  rigorous  academic  standards. 

(e)  Adequacy  of  Resources  (15  Points) 
The  Secretary  considers  the  adequacy 
of  resources  for  the  proposed  project.  In 
determining  the  adequacy  of  resources 
for  the  proposed  project,  the  Secretary 
considers  the  following  factors: 

(1)  The  relevance  and  demonstrated 
commitment  of  each  partner  in  the 
proposed  project  to  the  implementation 
and  success  of  the  project. 

(2)  The  extent  to  which  the  costs  are 
reasonable  in  relation  to  the  objectives,    . 
design,  and  potential  significance  of  the 
proposed  project. 

(3)  The  potential  for  continued 
support  of  the  project  after  Federal 
funding  ends,  including,  as  appropriate, 
the  demonstrated  commitment  of 
appropriate  entities  to  such  support. 

(4)  The  extent  to  which  costs  are 
reasonable  in  relation  to  the  number  of 
persons  to  be  served  and  the  anticipated 
results  and  benefits. 


(f)  Quality  of  the  Project  Evaluation.  (20 
Points) 

The  Secretary  considers  the  quality  of 
the  evaluation  to  be  conducted  of  the 
proposed  project. 

In  determining  the  quality  of  the 
evaluation,  the  Secretary-  considers  the 
following  factors: 

(1)  The  extent  to  which  the  methods 
of  evaluation  provide  for  examining  the 
effectiveness  of  project  implementation 
strategies. 

(2)  The  extent  to  which  the  methods 
of  evaluation  will  provide  performance 
feedback  and  permit  periodic 
assessment  of  progress  toward  achieving 
intended  outcomes. 

(3)  The  extent  to  which  the  methods 
of  evaluation  are  thorough,  feasible,  and 
appropriate  to  the  goals,  objectives,  and 
outcomes  of  the  proposed  project. 

(4)  The  extent  to  which  methods  of 
evaluation  include  the  use  of  objective 
performance  measures  that  are  clearly 
related  to  the  intended  outcomes  of  the 
project  and  will  produce  quantitative 
and  qualitative  data  to  the  extent     - 
possible. 

(5)  The  extent  to  which  the  evaluation 
will  provide  guidance  about  effective 
strategies  suitable  for  replication  or 
testing  in  other  settings. 

Note:  Applicants  are  free  to  address 
criterion  (f)  in  any  way  they  wish. 
However,  Section  120"5(10)of  the  ESEA 
requires  applicants  must  conduct  an 
independent  evaluation  of  their  project. 
In  addition,  they  must  participate  in  the 
national  Even  Start  data  collection 
effort.  Given  these  two  requirements, 
the  Secretary  believes  that  high-quality 
applications  are  likely  to  address  this 
criterion  by  explaining  how  the  project 
will  conduct  an  ongoing,  independent, 
local  evaluation  to  ensure  that  the 
quality  of  the  proposed  family  literacy 
services  are  validated  and  improved 
over  the  course  of  the  four-year  project 
period. 

In  addition,  the  Secretary  believes 
that  high-quality  applicants  would 
likely  bear  in  mind  the  following 
information  in  considering  how  they 
intend  to  report  the  effectiveness  of 
their  project.  Funded  projects  are 
required  to  complete  an  annual 
performance  report  on  their  progress  in 
meeting  the  approved  objectives  of  their 
grant  to  ensure  continued  funding. 
These  reports  and  other  evaluation 
information  provide  local  projects,  the 
Department,  and  the  Congress  with 
objective  data  about  the  activities  and 
services  provided  by  the  project,  the 
participants  served,  the  retention  rates 
of  those  participants,  and  the  success  of 
the  families  in  the  project.  The 
Department  has  also  developed  a  set  of 


performance  indicators  for  the  Even 
Start  Family  Literacy  Program  in 
accordance  with  the  Government 
Performance  and  Results  Act  (GPRA) 
that  relate  to  participant  outcomes  and 
project  management.  These  indicators 
are  appended  to  this  application 
package.  The  Secretary  encourages 
applicants  to  refer  to  these  indicators 
when  developing  their  evaluation  plans, 
as  the  Department  uses  these  indicators 
in  reporting  to  the  Congress  on  the 
overall  effectiveness  of  the  program. 

The  following  items  are  not  part  of  the 
program's  selection  criteria,  but  provide 
additional  information  for  applicants 

National  Evaluation 

The  Department  is  conducting  a 
national  evaluation  of  Even  Start  Family 
Literacy  projects.  MEES  program 
grantees  must  cooperate  with  the 
Department's  efforts  by  adopting  an 
evaluation  plan  that  is  consistent  with 
the  national  evaluation  (as  well  as  with 
the  grantee's  responsibilities  under 
section  1205(10)  of  the  ESEA  and  34 
CFR  74.51,  75.118,  75.253.  and  80.40). 

The  Secretary  suggests  that  each 
applicant  budget  for  evaluation 
activities  as  follows;  in  addition  to  the 
costs  of  planning  and  conducting  an 
independent  local  evaluation,  a  project 
with  an  estimated  budget  of  up  to 
$120,000  should  designate  $5,000  for 
this  purpose:  and  a  project  with  an 
estimated  cost  of  over  $120,000  should 
designate  $10,000  for  these  activities. 
These  funds  will  be  used  for 
expenditures  related  to  the  collection 
and  entry  of  data  required  for  the 
Department's  national  evaluation.  The 
Secretary  also  recommends  that 
applicants  budget  for  the  cost  of  travel 
to  Washington,  DC  and  three  nights' 
lodging  for  the  project  director  and 
project  evaluator,  for  their  participation 
in  annual  technical  assistance/ 
evaluation  meetings. 

Government  Performance  Results  Act: 
Even  Start  Performance  Indicators 

Even  Start  Family  Literacy  Program 
Performance  Plan:  Objectives  and 
Indicators 

Objective  1 .  The  literacy  of 
participating  families  will  improve. 

1.1  Adult  literacy  achievement. 
Increasing  percentages  of  Even  Start 
adults  will  achieve  significant  learning 
gains  on  measures  of  math  and  reading 
skills. 

1.2  Adult  educational  attainment. 
Increasing  percentages  of  adult 
secondary  education  Even  Start 
participants  will  obtain  their  high 
school  diploma  or  equivalent. 

1.3  Children's  language 
development  and  reading  readiness. 
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Increasing  percentages  of  Even  Start 
children  will  achieve  significant  gains 
on  measures  of  language  development 
and  reading  readiness. 

1.4    Parenting  skills.  Increasing 
percentages  of  parents  will  show 
significant  improvement  on  measures  of 
parenting  skills,  home  envirorunent,  and 
expectations  for  their  children. 

Objective  2.  Even  Start  projects  will 
reach  their  target  population  of  families 
who  are  most  in  need  of  services. 

2.1  Recruitment  of  most  in  need. 
The  projects  will  continue  to  recruit 
low-income,  disadvantaged  families 
with  low  literacy  levels. 

Objective  3.  Local  Even  Start  projects 
will  provide  high-quality, 
comprehensive  instructional  and 
support  services  to  all  families  in  a  cost- 
effective  manner. 

3.1  Service  hours.  Increasing 
percentages  of  projects  will  offer  at  least 
60  hours  of  adult  education  per  month, 
at  least  20  hours  of  parenting  education 
per  month,  and  at  least  65  hours  of  early 
childhood  education  per  month. 

3.2  Participation,  retention  and 
continuity.  Projects  will  increasingly 
improve  retention  and  continuity  of 
services. 

Information  by  Project  and  Budget 
Periods 

Under  34  CFR  75.112  and  75.117,  an 
eligible  applicant  must  propose  a 
project  period,  and  provide  budgetary 
information  for  each  budget  period  of 
that  proposed  project  period.  The 
Secretary  requires  that  the  budgetary 
information  include  an  amount  for  all 
key  project  components  with  an 
accompanying  breakdown  of  any 
subcomponents,  along  with  a  written 
justiflcation  for  all  requested  amounts. 
(A  form  for  reporting  this  information  is 
contained  in  the  appendix  of  this 
notice.) 

Section  75.112(b)  also  requires  that  an 
applicant  describe  how  and  when,  in 
each  budget  period  of  the  project,  it 
plans  to  meet  each  objective  of  the 

f)roject. 
Note:  The  Department  will  use  this 
information,  in  conjunction  with  the 
grantee's  annual  performance  report 
required  under  34  CFR  75.118(a).  to 
determine  whether  a  continuation 
award  for  the  subsequent  budget  year 
should  be  made.  Under  34  CFR  75.253. 
a  grantee  can  receive  a  continuation 
award  only  if  it  demonstrates  that  it 
either  has  made  substantial  progress 
toward  meeting  the  objectives  of  the 
approved  project,  or  has  received  the 
Assistant  Secretary's  approval  of 
changes  in  the  project  to  enable  it  to 
meet  the  objectives  in  the  succeeding 
budget  periods.) 


As  indicated  in  the  Note  to  the 
selection  criterion  (f)  (Quality  of  project 
evaluation),  each  project  must  conduct 
an  independent  local  evaluation.  In 
budgeting  for  the  cost  of  this 
independent  local  evaluation,  you  may 
wish  to  contact  potential  local 
evaluators.  such  as  researchers  or 
teachers  at  local  community  colleges  or 
universities,  to  ascertain  a  typical 
hourly  rate. 

Intergovernmental  Review  of  Federal 
Programs 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
(Intergovernmental  Review  of  Federal 
Programs)  and  the  regulations  in  34  CFR 
Part  79. 

One  of  the  objectives  of  the  Executive 
order  is  to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federalism.  The  Executive  Order  relies 
on  processes  developed  by  State  and 
local  governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

If  you  are  an  applicant,  you  must 
contact  the  appropriate  State  Single 
Point  of  Contact  (SPOC)  to  find  out 
about,  and  to  comply  with,  the  State's 
process  under  Executive  Order  12372.  If 
you  propose  to  perform  activities  in 
more  than  one  State,  you  should 
immediately  contact  the  SPOC  for  each 
of  those  States  and  follow  the  procedure 
established  in  each  State  under  the 
Executive  order.  You  may  view  the 
latest  official  SPOC  list  on  the  Web  site 
of  the  Office  of  Management  and  Budget 
at  the  following  address:  http:// 
www.whitehouse.gov/omb/grants 

In  States  that  have  not  established  a 
process  or  chosen  a  program  for  review. 
State,  area-wide,  regional,  and  local 
entities  may  submit  comments  directly 
to  the  Department. 

Any  State  Process  Recommendation 
and  other  comments  submitted  by  a 
SPOC  and  any  comments  from  State, 
areawide,  regional,  and  local  entities 
must  be  mailed  or  hand-delivered  by  the 
date  indicated  in  this  notice  to  the 
following  address:  The  Secretary.  E.O. 
12372— C;FDA#  84.214A.  U.S. 
Department  of  Education.  Room  7E200. 
400  Maryland  Avenue,  SW.. 
Washington.  DC  20202-0125. 

We  will  determine  proof  of  mailing  34 
CFR  75.102  (Deadline  date  for 
applications).  Recommendations  or 
comments  may  be  hand-delivered  until 
4:30  p.m.  (Washington.  D.C.  time)  on 
the  date  indicated  in  this  notice. 

Note:  Plea.se  note  that  the  above  address  is 
not  the  same  addre.ss  as  the  one  to  whit:h  the 
applicant  submits  its  completed  application. 
Do  not  send  applications  to  the  above 
address. 


Application  Instructions  and  Forms 

The  appendix  to  this  application  is  divided 
info  three  parts  plus  a  statement  regarding 
estimated  public  reporting  burden  and 
various  assurances  and  certifications.  These 
parts  and  additional  materials  are  organized 
in  the  same  manner  that  the  submitted 
application  should  be  organized.  The  parts 
and  additional  materials  are  as  follows: 

Part  I:  Application  for  Federal  Assistance 
(Standard  Form  424)  and  instructions. 

Part  11:  Budget  Information — Non- 
Construction  Programs  (ED  Form  No.  524) 
and  instructions. 

Part  III:  Application  Narrative. 

Additional  Materials: 

•  Estimated  Public  Reporting  Burden. 

•  Assurances — Non-Construction 
Programs  (Standard  Form  424B). 

•  Certifications  regarding  Lobbying; 
Debarment.  Suspension,  and  Other 
Responsibility  Matters;  and  Drug-Free 
Workplace  Requirements  (ED  80-0013,  12/ 
98). 

•  Certification  regarding  Debarment. 
Suspension,  Ineligibility  and  Voluntary 
Exclusion:  Lower  Tier  Covered  Transactions 
(ED  80-0014,  9/90)  and  instructions.  (Note: 
ED  80-0014  is  intended  for  the  use  of 
grantees  and  should  not  be  transmitted  to  the 
Department.) 

•  Disclosure  of  Lobbying  Activities 
(Standard  Form  LLL)  (if  applicable)  and 
instructions;  and  Disclosure  of  Lobbying 
Activities  Continuation  Sheet  (Standard 
Form  LLL-A). 

You  may  submit  information  on  a 
photocopy  of  the  application  and  budget 
forms,  the  assurances,  and  the  certifications. 
However,  the  application  form,  the 
assurances,  and  the  certifications  must  each 
have  an  original  signature.  No  grant  may  be 
awarded  unless  a  completed  application  form 
has  been  received. 

Individuals  with  disabilities  may  obtain 
this  document  in  an  alternative  format  (e.g.. 
Braille,  large  print,  audiotape,  or  computer 
diskette)  on  request  to  the  contact  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT.  However,  the  Department  is  not 
able  to  reproduce  in  an  alternative  format  the 
standard  forms  included  in  the  application 
package. 

For  Further  Information  Contact 

DonnaMarie  Marlow,  U.S.  Department  of 
Education.  Office  of  Elementary  and 
Secondary  Education.  Office  of  Migrant 
Education.  400  Maryland  Avenue,  SW., 
Room  3E313.  Washington,  DC  20202-6135. 
Telephone:  (202)  260-1164.  The  program 
contact  may  also  be  reached  via  e-mail  at 
donnamarie  marlow@ed.gov.  If  you  use  a 
telecommunications  device  for  the  deaf 
(TDD),  vou  mav  call  tha  Federal  Information 
Relay  Service  (FIRS)  at  l-a00-877-a339. 

Instructions  for  Transmittal  of  Applications 

(a)  If  an  applicant  wants  to  apply  for  a 
grant,  an  applicant  must — 

(1)  Mail  the  original  and  two  copies  of  the 
application  on  or  before  the  deadline  date  to: 
U.  S.  Department  of  Education,  Application 
Control  Center.  Attention:  (CFDA  #84.214A). 
Washington,  DC  20202-4725. 

(2)  Hand  deliver  the  original  and  two 
copies  of  the  application  by  4:30  p.m. 
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(Washington.  DC  time)  on  the  deadline  dale 
to:  U.S.  Department  of  Education. 
Application  Control  Center,  Attention: 
(CFDA#  84.214A),  Room  #3633,  Regional 
Office  Building  #3,  7th  and  D  Streets,  SW.. 
Washington.  DC  20202. 

(b)  An  applicant  must  show  one  of  the 
following  as  proof  of  mailing: 

(1)  A  legibly  dated  U.S.  Postal  Service 
postmark. 

(2)  A  legible  mail  receipt  with  the  date  of 
mailing  stamped  by  the  U.S.  Postal  Service. 

(3)  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  carrier. 

(4)  Any  other  proof  of  mailing  acceptable 
to  the  Secretary. 

(c)  If  an  application  is  mailed  through  the 
U.S.  Postal  Service,  the  Secretary  does  not 
accept  either  of  the  following  as  proof  of 
mailing: 

(1)  A  private  metered  postmark. 

(2)  A  mail  receipt  that  is  not  dated  by  the 
U.S.  Postal  Service. 

Notes:  (1)  The  U.S.  Postal  Service  does  not 
uniformly  provide  a  dated  postmark.  Before 
relying  on  this  method,  an  applicant  should 
check  with  its  local  post  office. 

(2)  The  Application  Contrcl  Center 
will  mail  a  Grant  Application  Receipt 
Acknowledgment  to  each  applicant.  If 
an  applicant  fails  to  receive  the 
notification  of  application  receipt 
within  15  days  from  the  date  of  mailing 
the  application,  the  apphcant  should 
call  the  U.S.  Department  of  Education 
Application  Control  Center  at  (202) 
708-9494. 

(3)  The  applicant  must  indicate  on  the 
envelope  and — if  not  provided  by  the 
Department — in  Item  10  of  the 
Application  for  Federal  Assistance 
(Standard  Form  424)  the  CFDA 
number — and  suffix  letter,  if  any — of  the 
competition  under  which  the 
application  is  being  submitted. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  portable  dociunent 
format  (pdf)  on  the  World  Wide  Web  at 
either  of  the  following  sites: 

http://ocfo.ed.gov/fedreg.htm 
http://www,ea!gov/news.html 
To  use  the  PDF  you  must  have  the 
Adobe  Acrobat  Reader  Program  with 
Search,  which  is  available  fi-ee  at  either 
of  the  previous  sites.  If  you  have 
questions  about  using  the  PDF.  call  the 
U.S.  Government  Printing  Office  toll 
free  at  1-888-293-6498;  or  in  the 
Washington,  DC  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 


Access  at:  hftp://\vww. access. gpo.gov/nara/ 
index.html 

Program  Authority:  20  U.S.C. 
6362(a)(1)(A). 

Dated:  May  24.  2000. 

Michael  Cohen, 

Assistant  Secretary  for  Elementary  and 
Secondary  Education. 

Instnictioiis  for  Part  En — Application 
Narrative 

Before  preparing  the  Application 
Narrative,  an  applicant  should  read 
carefully  the  description  of  the  program 
and  the  selection  criteria  the  Secretary 
uses  to  evaluate  applications. 

The  narrative  should  encompass  each 
function  or  activity  for  which  funds  are 
being  requested  and  should — 

1.  Begin  with  an  Abstract;  that  is,  a 
summary  of  the  proposed  project. 

2.  Describe  the  proposed  project  in 
light  of  each  of  the  selection  criteria  in 
the  order  in  which  the  criteria  are  listed 
in  this  application  package.  (Note: 
While  applicants  can  address  the 
criteria  in  any  way  that  is  reasonable, 
given  the  required  emphasis  of  any 
MEES  project  on  an  integrated  program 
of  early  childhood  education,  adult 
literacy  or  adult  basic  education,  and 
parenting  education,  the  Secretary 
believes  that  a  reasonable  plan  of 
operation  would  likely  address  how  the 
proposed  project  will  provide  high- 
quality  instruction  in  these  three  areas 
that,  with  interactive  literacy  activities 
between  parents  and  children  (PACT),  is 
integrated  into  a  unified  family  literacy 
program.  Moreover,  consistent  with  34 
CFR  75.112(b).  which  requires  that  the 
application  describe  how  and  when,  in 
each  budget  period,  the  applicant  plans 
to  meet  each  project  objective,  the 
Secretary  believes  that  applicants  would 
want  particularly  to  describe  each  goal 
in  terms  of  measurable  objectives, 
specific  activities  that  are  proposed  to 
meet  each  objective,  time  lines 
associated  with  these  activities,  the 
resources  believed  to  be  needed  to 
achieve  each  objective,  and  how  each 
objective  will  be  evaluated.) 

3.  Provide  the  following  information 
in  response  to  the  attached  NOTICE  TO 
ALL  APPLICANTS:  (1)  A  reference  to 
the  portion  of  the  application  in  which 
the  applicant  has  described  the  steps 
that  the  applicant  proposes  to  take  to 
remove  barriers  to  equitable  access  to. 
and  equitable  participation  in,  project 
activities;  or  (2)  a  separate  statement 
that  includes  this  information. 

4.  Include  any  other  pertinent 
information  that  might  assist  the 
Secretary  in  reviewing  the  application. 


Page  Limit:  The  application  narrative 
(Part  III  of  the  application)  is  where  the 
applicant  addresses  the  selection 
criteria  reviewers  use  to  evaluate  your 
application.  The  recommended  page 
limit  for  this  application  is  50  pages 
(appendices  excepted),  using  the 
following  standards: 

•  A  page  is  8.5"  x  11".  on  one  side 
only,  with  1"  margins  at  the  top.  bottom, 
and  both  sides. 

•  Double  space  (no  more  than  three 
lines  per  vertical  inch)  all  text  in  the 
application  narrative,  including  titles, 
headings,  footnotes,  quotations, 
references,  and  captions,  as  well  as  all 
text  in  charts,  tables,  figures,  and 
graphs. 

•  Use  a  font  that  is  either  12-point  or 
larger  or  no  smaller  than  10  pitch 
(characters  per  inch). 

The  page  limit  does  not  apply  to  part 
I,  the  cover  sheet;  Part  D.  the  budget 
section,  including  the  narrative  budget 
justification;  Part  IV.  the  assurances  and 
certifications;  or  the  one-page  abstract, 
the  resumes,  the  bibliography,  or  the 
letters  of  support.  However,  you  must 
include  all  of  the  application  narrative 
in  Part  HI. 

Instruction  for  Estimated  Public 
Reporting  Burden 

According  to  the  Paperwork 
Reduction  Act  of  1995.  no  persons  are 
required  to  respond  to  a  collection  of 
information  unless  it  displays  a  valid 
OMB  control  number.  The  valid  OMB 
control  number  for  this  information 
collection  is  1810-0541.  (Expiration 
date:  04/30/2003).  The  time  required  to 
complete  this  information  collection  is 
estimated  to  average  60  hours  per 
response  including  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  If  you  have  any 
comments  concerning  the  accuracy  of 
the  time  estimate(s)  or  suggestions  for 
improving  this  form,  please  write  to:  US 
Department  of  Education.  Washington. 
DC  20202-4651.  If  you  have  comments 
or  concerns  regarding  the  status  of  vour 
individual  submission  of  this  form, 
write  directly  to:  Office  of  Migrant 
Education.  US  Department  of  Education, 
400  Maryland  Avenue.  SW, 
Washington,  DC  20202-6135. 

(Information  collection  approved  under  OMB 

control  number  1810 — 0541.  Expiration  date: 

04/30/2003.) 
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NOTICE  TO  ALL  APPLICANTS 


The  purpose  of  this  enclosure  is  to  inform  you  about  a 
new  provision  in  the  Department  of  Education's 
General  Education  Provisions  Act  (GEPA)  that  applies 
to  applicants  for  new  grant  awards  under  Department 
programs.  This  provision  is  Section  427  of  GEPA, 
enacted  as  pan  of  the  Improving  America's  Schools 
Act  of  1994  (Pub.  L.  103-382). 

To  Whom  Does  TUs  Provisioii  Apply? 

Section  427  of  GEPA  affects  applicants  for  new  grant 
awards  under  this  program.  ALL  APPLICANTS 
fXMl  NEW  AWARDS  MUST  INCLUDE 
INFORMATION  IN  THEIR  APPUCATIONS  TO 
ADDRESS  THIS  NEW  PROVISIC^  IN  ORDER 
TO  RECEIVE  FUNDING  UNDER  THIS 
PROGRAM. 

(If  this  program  is  a  Sute-fbrmula  grant  program,  a 
State  needs  to  provide  this  descriptioaonly  for  projects 
or  activities  that  it  carries  out  with  funds  reserved  for 
Stale-level  uses.  In  addition,  local  school  districts  or 
other  eligible  applicants  that  apply  to  the  State  for 
funding  need  to  provide  this  description  in  their 
applications  to  the  Sute  for  fimding.  The  State  would 
be  responsible  for  ensuring  that  the  school  district  or 
other  local  entity  has  submitted  a  sufficieiu  section  427 
statement  as  described  below.) 

What  Docs  This  Provisioa  Require? 

Section  427  requires  each  applicant  for  funds  (other 
than  an  individual  person)  to  include  in  its  application 
a  description  of  the  steps  the  applicant  proposes  to  take 
to  ensure  equitable  access  to,  and  participation  in,  its 
Federally-assisted  program  for  students,  teachers,  and 
other  program  beneficiaries  with  special  needs.  This 
provision  allows  applicants  discretion  in  developing  the 
required  description.  The  statute  highlights  six  types 
of  barriers  that  can  impede  equitable  access  or 
participation:  gender,  race,  national  origin,  color, 
disability,  or  age.  Based  on  local  circumstances,  you 
should  determine  whether  these  or  other  barriers  may 
prevent  your  students,  teachen.  etc.  from  such  access 
or  participation  in,  the  Federally-fimded  projea  or 
activity.  The  description  in  your  application  of  steps 
to  be  taken  to  overcome  these  barriers  need  ixm  be 
lengthy;  you  may  provide  a  clear  and  succinct 
description  of  how  you  plan  to  address  those  barriers 


that  are  applicable  to  your  circumstances.  In  addition, 
the  information  may  be  provided  in  a  single  narrative, 
or,  if  appropriate,  may  be  discussed  in  coiuiection  with 
related  topics  in  the  application 

Section  427  is  not  intended  to  duplicate  the 
requirements  of  civil  rights  statutes,  but  rather  to 
ensure  that,  in  designing  their  projects,  applicants  for 
Federal  ftmds  address  equity  concerns  that  may  affect 
the  ability  of  certain  potential  beneficiaries  to  fully 
participate  in  the  project  and  to  achieve  to  high 
standards.  Consistent  with  program  requirements  and 
its  apprtnred  application,  an  applicaiu  may  use  the 
Federal  ftmds  awarded  to  it  to  eliminate  barriers  it 
identifies. 

What  are  Examples  of  How  an  Applicant  Might 
Satisfy  the  Reqairemeot  of  This  Provision? 

The  following  examples  may  help  illustrate  how  an 
applicam  may  comply  with  Section  427. 

(1)  An  applicant  that  proposes  to  carry  out  an 
adult  literacy  project  serving,  among  others, 
adults  with  limited  English  proficiency,  might 
describe  in  its  application  how  it  intends  to 
distribute  a  brochure  about  the  proposed  project  to 
such  potential  participants  in  their  native 
language. 

(2)  An  applicant  that  proposes  to  develop 
instructi(Mial  materials  for  classroom  use  tnight 
describe  how  it  will  make  the  materials  available 
on  audio  tape  or  in  braille  for  students  who  are 
Mind 

(3)  An  applicant  that  proposes  to  cany  out  a 
model  science  program  for  secondary  students  and 
is  concerned  that  girls  may  be  less  likely  than 
boys  to  enroll  in  the  course,  might  indicate  how  it 
intends  to  conduct  'outreach'  efforts  to  girls,  to 
eiKOurage  their  enroUmem. 

We  recognize  that  many  applicants  may  already  be 
unplementing  effective  steps  to  ensure  equity  of  access 
and  participation  in  their  grant  programs,  and  we 
appreciate  your  cooperation  in  responding  to  the 
requirements  of  this  provision. 


Estimated  Burden  Statement  for  GEPA  Requirements 

The  time  required  to  complete  this  information  collection  is  estimated  to  vary  from  1  to  3  hours  per  resptnse,  with 
an  average  of  1 .5  hours,  including  the  time  to  review  instructions,  search  existing  data  resources,  gather  and  maintain 
the  dau  needed,  and  complete  and  review  the  information  collection.  If  you  have  any  comments  concerning  tlw 
accuracy  of  tlie  time  estimated)  or  suggestions  for  tanproring  this  form,  please  write  to:  U.S.  Department  of 
Education,  Washington,  DC  20202^4631. 
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Application    for    Federal 
Ej  ducation    Assistance 


N*te:    If  ivailable,  picau  pravidc 
applicatieo  packafc  oa  diikettc  aad 
•pcdfy  the  HI*  foraat. 


U.S.  Dcpartmeat  of  Education 


Fonn  Approved 

OMB  No  l»7$4)106 

Exp.  Ofc'KVIOOl 


1.  Name  and  Address 

Legal  Name: 

Address: 


Organizational  Unit 


J 


City 


2.  Applicant's  D-U-N-S  Number  I 


3.  Applicant's  T-l-N 


4.  Catalog  of  Federal  Domestic  Assistance  #: 


8 


State  County  ZIP  Code  +  4 

6.  Is  the  applicant  delinquent  on  any  Federal  debt?  I I  Yes   I I  No 

f/f  "Yes,  "  attach  an  explanaUon.) 


in 


^  Title:      Migrant  Education  Even 
Start    PrngToin 


5.  Project  Director. 
Address: 


7.  Type  of  Applicant  (Enter  appropriate  letter  in  the  box. 


-n 


City 


Tel.  #:  ( 


State 


ZIP  Code  +  4 


Fax  #:  ( 


E-Mail  Address: 


A  State 

B  County 

C  MunKipal 

D  Towndiip 

E  Intel  Male 

F  liuermuiiicipal 

C  Special  Distnct 

S.  Novice/ 


H  independenl  School  Dutnct 

I  Public  College  or  University 

J  Pnvate,  Noo-Profit  College  or  Univenity 

K  Indian  Tribe 

L  Individual 

M  Pnvate,  Profit-Makiiig  Orgamzatno 

N  Olba  (Specify): 

I  No 


9.   Type  of  Submission: 
— PreApplication 

I I  Construction 

l_J  Non-Constniction 


-Application 
LJ  Construction 
LJ  Non-Construction 


12.  Are  any  research  activities  involving  hutium  subjects  planned  at  any 
time  during  the  proposed  project  period?     Q]  Yes        |    |  No 
a.  If"Yes,*'Excmption(s)#:  b.  Assurance  of  CompliaDce#: 


OR 


10.  Is  application  subject  to  review  by  Executive  Order  1 2372  process? 
I     I  Yes    (Dale  made  available  to  the  Executive  Order  12372 
process  for  review):  I        I 


c.  IRB  approval  date: 


I     I  No     (If  "No,  "  check  appropriate  box  below) 

I I  Progiaiii  is  not  covered  by  E.0. 12372. 

LJ  Program  has  not  been  selected  by  State  for  t 


{□  Full  IRB  at 
I 


I    I  Expedited  Review 


13.  Descriptive  Title  of  Applicant's  Project: 


14a.  Federal 


b.  Applicant 


c  State 


d.  Local 


c  Other 


f.  Progiaiii  Income 


g.  TOTAL 


.00 


REV.  1 1/12/99 


IS.  To  the  best  of  my  knowlet^  and  belief,  all  data  in  diis  pfeapplicatkn/applicationare  Hue 
andcotrecL  The  document  has  been  duly  autbofized  by  the  governing  body  of  the  appbcaiK 
and  the  applicant  will  comply  widi  dte  attached  assurances  if  the  assistance  is  awarded. 


a.  Typed  Name  of  Authorized  Representative 


b.  Title 


c.  Tel.  #:  ( 


Fax*:  ( 


d.  E-Mail  Address: 


c.  Stgaatnr  of  AatlMrizcd  Represeatative 


Date:. 


J /_ 


ED  424 
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1.  Legal  Name  aad  Addreu.  Enter  the  legal  name  of  applicant  and  the 
name  of  the  pnmary  organizational  unit  which  will  undertake  the  as- 
sistance activity. 

2.  D-t-N-S  Number.  Enter  the  applicants  D-U-N-S  Number  If  your 
organization  does  not  have  a  D-U-N-S  Number,  you  can  obtain  the 
number  by  calling  I  -800-33  3-0505ot  by  completing  a  D-U-N-S  Num- 
ber Request  Form  Tbe  form  can  be  obtained  via  the  Internet  at  the 
following  URL:  http://www.dab.coiii/dM*/abiMitdb/iBtldBM.htni. 

3.  Tai  Identifkadon  Nnmbcr.  Enter  the  tax  identification  number  as 
assigned  by  the  Internal  Revenue  Service. 

4.  CaUlog  of  Federal  Domolic  AsaktaBCC  (CFDA)  Naabcr.  Enter 
the  CFDA  number  and  title  of  the  program  under  which  assistance  is 
requested. 

5.  Project  Director.  Name,  address,  telephone  and  fax  numbers,  and  e- 
mail  address  of  the  person  to  be  contacted  on  matters  involving  this 
application. 

6.  Federal  Debt  Detiaqneacy.  Check  "Yes"  if  the  applicant's  organi- 
zation IS  delinquent  on  any  Federal  debt.  (This  question  refers  to  the 
applicant's  organization  and  not  to  the  person  who  signs  as  the  autho- 
rized representative.  Categories  of  debt  uiclude  delinquent  audit  dis- 
allowances, loans  and  taxes.)  Otherwise,  check  "No." 

7.  Type  of  Applicant.  Enter  the  appropnate  letter  in  the  box  provided. 

S.  Novice  AppUcant.  Check  "Yet"  only  if  assistance  is  being  requested 
under  a  program  that  gives  special  consideration  to  novice  applicants 
and  you  meet  the  program  requirements  for  novice  applicants.  By 
checking  "Yes"  the  applicant  certifies  that  it  meets  the  novice  appli- 
cant requirements  specified  by  ED.  Otherwise,  check  "No." 

9.  TypcofSabmisiioa.  Self-explanatory. 

10.  Executive  Order  12372.  Check  "Yet"  ifthe  application  is  subject  to 
review  by  Executive  Order  1 2372.  Also,  please  enter  the  month,  date, 
and  four  (4)  digit  year  (eg.,  12/12/2000).  Applicants  should  contact 
the  Sute  Single  Point  of  Contact  (SPOC)  for  Federal  Executive  Order 
1 2372  to  determine  whether  the  application  is  subject  to  the  State  in- 
tergovernmental review  process.  Otherwise,  check  "No." 

11.  Proposed  Project  Dates.  Please  enter  the  month,  date,  and  four  (4) 
digit  year  (e.g.,  12/12/2000). 

12.  Human  Subjects.  Check  'Yes"  u  "No"  If  research  activities  in- 
volving human  subjects  are  biH  planned  it  lay  tJBMt  during  the  pro- 
posed project  period,  check  "No."  Tbc  remaining  parts  of  item  12 
are  (hea  not  applicable. 

If  research  activities  involving  human  subjects,  whether  or  not  ex- 
empt from  Federal  regulations  for  the  protection  of  human  subjects, 
are  planned  iLUxJillK  during  the  proposed  project  penod,  either  at 
the  applicant  organization  or  at  any  other  performance  site  or  collabo- 
rating institution,  check  "Yes."  If  all  the  research  activities  are  desig- 
nated to  be  exempt  under  the  regulations,  enter,  in  item  12a,  the  ex- 
emption numbert  s )  corresponding  to  one  or  more  of  the  six  exemption 
categories  listed  in  "Protection  of  Hnman  Subjects  in  Reacarch" 
attached  to  this  form  Provide  sufficient  information  in  the  applica- 
tion to  allow  a  determination  that  the  designated  exemptions  in  item 
1 2a,  are  appropnate.  Provide  this  narrative  information  in  an  "Item 
12/Protection  of  Human  Subjects  Attachment"  and  insert  this  ai- 
Uchrocnt  Immediately  following  the  ED  424  face  page.  Skip  the 
remaining  parts  of  item  12. 

Ifinmenrall  of  the  planned  research  activities  involving  human  sub- 
jects are  covered  (nonexempt).  skip  item  12a  and  continue  with  the 
remaining  parts  of  item  12.  as  noted  below  In  addition,  follow  the 
mstnictionsin  "Protectionof  Human  Subjects  in  Research"  attached 
to  this  form  to  prepare  the  six-point  narrative  about  the  nonexempt 
activities.  Provide  this  lii-point  narrative  in  an  "Item  12/Protcc- 


tion  of  Hnman  Subjects  AiUchaMat"  and  iaseit  this  attachment 
Immediately  foUowiag  the  ED  424  face  page. 

If  the  appUcaat  orgaaizatioa  has  aa  approved  Maltipie  Project 
Assnraace  of  CompUaace  on  file  with  the  Grants  Policy  and  Over- 
sight Staff  (GPOS),  U.S.  Department  of  Education,  or  with  the  Office 
for  Protection  from  Research  Risks  (OPRR),  National  Institutes  of 
Health,  US  Department  of  Health  and  Human  Services,  that  covers 
the  specific  activity,  enter  the  Assurance  number  in  item  12b  and  the 
date  of  approval  by  the  Institutional  Review  Board  (IRB)  of  the  pro- 
posed activities  in  item  1 2c.  This  date  must  be  no  earlier  than  one  year 
before  the  receipt  date  for  which  the  application  is  submitted  and  must 
include  the  four  (4)  digit  year  (e.g.,  2000).  Check  the  type  of  IRB 
review  in  the  appropnate  box.  An  IRB  may  use  the  expedited  review 
procedure  if  it  complies  with  the  requirements  of  34  CFR  97.110.  If 
the  IRB  review  is  delayed  beyond  the  submission  of  the  application, 
enter  "PeadlBg"  in  item  1 2c.  If  your  application  is  recommended/ 
selected  for  fimding,  a  follow-up  certification  of  IRB  approval  from 
an  official  signing  for  the  applicant  oiganization  must  be  sent  to  and 
received  by  the  designated  ED  ofiicial  within  30  days  after  a  ^xcific 
formal  request  from  the  designated  ED  official.  If  the  appUcaat  or- 
gaaizaHoB  docs  not  have  on  file  widi  GPOS  or  OPRR  an  approved 
Aataraacc  of  CompUaace  that  covers  the  proposed  research  activity, 
enter  "Noac"  in  item  12b  and  skip  12c.  In  this  case,  the  applicant 
oiganization.  by  the  signature  on  the  application,  is  declaring  that  it 
will  comply  with  34  CFR  97  within  30  days  after  a  specific  foimal 
request  from  the  designated  ED  official  for  the  Assurance(s)  and  IRB 
certifications. 

13.  Project  Title.  Enter  a  brief  descriptive  title  of  the  project.  If  more 
than  one  program  is  involved,  you  should  append  an  explanation  on  a 
separate  sheet.  If  appropriate  (e.g.,  construction  or  real  property 
projects),  attach  a  map  showing  project  location.  For  preapplications, 
use  a  separate  sheet  to  provide  a  summary  descnption  of  this  project. 

14.  Estimated  Fnadiag.  /Amount  requested  or  to  be  contributed  during 
the  first  fiinding/budget  period  by  each  contributor  Value  of  in-kind 
contributions  should  be  included  on  appropriate  lines  as  applicable. 
If  the  action  will  result  in  a  dollar  change  to  an  existing  award,  indi- 
cate  oalv  the  amount  of  the  change.  For  decreases,  enclose  the  amounts 
in  parentheses.  If  both  basic  and  supplemental  amounts  are  included, 
show  breakdown  on  an  attached  sheet.  For  multiple  program  funding, 
use  totals  and  show  breakdown  using  same  categories  as  item  14. 

15.  Certiflcation.  To  be  signed  by  the  authonzed  representative  of  the 
applicant.  A  copy  of  the  governing  body's  authorization  for  you  to 
sign  this  application  as  official  representative  must  be  on  file  in  the 
applicant's  office. 

Be  sure  to  enter  the  telephone  and  fax  number  and  e-mail  address  of 
the  authonzed  repirsentanve.  Also.mitem  I  Se,  please  enter  the  month, 
date,  and  four  (4)  digit  year  (e.g.,  1 2/1 2/2000)  in  the  date  signed  field. 

[  Paperwork  Brdea  Stotemeat  J 

According  to  the  Paperwork  Reduction  Act  of  1995,  no  persons  are 
required  to  respond  to  a  collection  of  information  unless  such  collec- 
tion displays  a  valid  0MB  control  number.  The  valid  OMB  control 
number  for  this  information  collection  is  1875-0106.  The  time  re- 
quired to  complete  this  information  collection  is  estimated  to  average 
between  1 S  and  45  imnutes  per  response,  including  the  time  to  review 
instructions,  search  existing  data  resources,  gather  the  data  needed, 
and  complete  and  review  the  mformaoon  collection.  If  yoa  have  any 
commeats  coaceraiag  the  accwacy  of  the  ettimate(t)  or  saggea 
boas  for  improviag  this  form,  please  write  to:  U.S.  Department  of 
Education.  Washington,  DC.  20202-465 1  If  you  have  comaNata  or 
coacems  rcgardiag  the  status  of  your  iadividaal  submiiiioa  of  this 
form  write  directly  to:  Joyce  1.  Mays,  Application  Control  Centei; 
US  Department  of  Education,  7th  and  D  Streets,  S  W  ROB-3,  Room 
3633, Washington. DC.  20202^725 
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PROTECTION  OF  HUMAN  SUBJECTS  IN  RESEARCH 
(Attachment  to  ED  424) 


I.  Instructions  to  Applicants  about  the  Narrative  In- 
formation that  Must  be  Provided  if  Research  Ac- 
tivities Involving  Human  Subjects  are  Planned 


If  you  mariced  item  12  on  the  application  "Yes"  and 
designated  exemptions  in  12a ,  (all  research  activities 
are  exempt),  provide  sufficient  information  in  the  ap- 
plication to  allow  a  determination  that  the  designated 
exemptions  are  impropriate.  Research  involving  hu- 
man subjects  that  is  exempt  from  the  regulations  is  dis- 
cussed under  II.B.  "Exemptions,"  below.  The  Narra- 
tive must  be  succinct.  Provide  this  information  in  an 
"Item  12/Protection  of  Human  Subjects  Attach- 
ment" and  insert  this  attachment  immediately  fol- 
lowing the  ED  424  face  page. 

If  you  marked  "Yes"  to  item  12  on  the  face  page,  and 
designated  no  exemptions  from  the  regulations  (some 
or  all  of  the  rttearch  activities  are  nonexempt),  ad- 
dress the  following  six  points  for  each  nonexempt  ac- 
tivity. In  addition,  if  research  involving  human  sub- 
jects will  take  place  at  collaborating  site(s)  or  odier 
performance  site(s),  provide  this  information  before  dis- 
cussing the  six  points.  Although  no  specific  page  limi- 
tation applies  to  this  section  of  the  fq^lication,  be  suc- 
cinct. Provide  the  six-point  narrative  and  discussion 
of  other  performance  sites  in  an  "Item  12/Protection 
of  Human  Subjects  Attachment"  and  insert  this  at- 
Uchment  immediately  following  the  ED  424  face 
page. 

(1)  Provide  a  detailed  description  of  the  proposed  in- 
volvement of  human  subjects.  Describe  the  character- 
istics of  the  subject  population,  including  their  antici- 
pated number,  age  range,  and  healdi  status.  Identify 
the  criteria  for  inclusion  or  exclusion  of  any  subpopu- 
lation.  Explain  the  rationale  for  the  involvement  of 
special  classes  of  subjects,  such  as  children,  children 
with  disabilities,  adults  with  disabilities,  persons  with 
mental  disabilities,  pregnant  women,  prisoners,  insti- 
tutionalized individuals,  or  others  who  are  likely  to  be 
vulnerable. 

(2)  Identify  the  sources  of  research  material  obtained 
from  individually  identifiable  living  human  subjects 
in  the  form  of  specimens,  records,  or  data.  Indicate 
whether  the  material  or  data  will  be  obtained  specifi- 
cally for  research  purposes  or  whether  use  will  be  made 
of  existing  specimens,  records,  or  data. 

(3)  Describe  plans  for  the  recruitment  of  subjects  and 
the  consent  procedures  to  be  followed.  Include  the  cir- 


cumstances under  which  consent  will  be  sought  and  ob- 
tained, who  will  seek  it,  the  nature  of  the  information  to  be 
provided  to  prospective  subjects,  and  the  method  of  docu- 
menting consent.  State  ifthe  Institutional  Review  Board 
(IRB)  has  authorized  a  modification  or  waiver  of  the  ele- 
ments of  consent  or  the  requirement  for  documentation  of 
consent 

(4)  Describe  potential  risks  (physical,  psychological,  so- 
cial, legal,  or  other)  and  assess  their  likelihood  and  seri- 
ousness. Where  apprc^ate,  describe  alternative  treatments 
and  procedures  that  might  be  advantageous  to  the  subjects. 

(5)  Describe  the  procedures  for  protecting  against  or  mini- 
mizing potential  risks,  including  risks  to  confidentiality, 
and  assess  dieir  likely  eflFectiveness.  Where  appropriate, 
discuss  provisions  for  ensuring  necessary  medical  or  pro- 
fessional intervention  in  the  event  of  adverse  eflfects  to  the 
subjects.  Also,  where  ^>propriate,  describe  the  provisions 
for  monitoring  the  data  collected  to  ensure  the  safety  of 
the  subjects. 

(6)  Discuss  why  the  risks  to  subjects  are  reasonable  in  re- 
lation to  the  anticipated  benefits  to  subjects  and  in  relation 
to  the  importance  of  the  knowledge  that  may  reasonably 
be  expected  to  result. 


II.  Information  on  Research  Activities 
Involving  Human  Subjects 


] 


A.  Definitions. 

A  research  activity  involves  human  subjects  ifthe  activity 
is  research,  as  defined  in  the  Department's  regulations,  and 
the  research  activity  will  involve  use  of  human  subjects, 
as  defmed  in  the  regulations. 

— Is  it  a  research  activity? 

The  ED  Regulations  for  die  Protection  of  Human  Subjects, 
Title  34,  Code  of  Federal  Regulations,  Part  97,  define  re- 
search as  "a  systematic  investigation,  including  research 
development,  testing  and  evaluation,  designed  to  develop 
or  contribute  to  generalizable  knowledge."  If  an  activity 
follows  a  deliberate  plan  whose  purpose  is  to  develop  or 
contribute  to  generalizable  knowledge,  such  as  an  explor- 
atory study  or  the  collection  of  data  to  test  a  hypothesis,  it 
is  research.  Activities  which  meet  this  definition  consti- 
tute research  whether  or  not  they  are  conducted  or  sup- 
ported under  a  program  which  is  considered  research  for 
other  purposes.  For  example,  some  demonstration  and 
service  programs  may  include  research  activities. 
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— Is  it  a  human  subject? 


The  regulations  define  human  subject  as  "a  living  indi- 
vidual about  whom  an  investigator  (whether  professional 
or  student)  conducting  research  obtains  ( 1 )  data  through 
intervention  or  interaction  with  the  individual,  or  (2)  iden- 
tifiable private  information  "  (1)  If  an  activity  involves 
obtaining  information  about  a  living  person  by  manipu- 
lating that  person  or  that  person  's  environment,  as  might 
occur  when  a  new  instructional  technique  is  tested,  or  by 
communicating  or  interacting  with  the  individual,  as  oc- 
curs with  surveys  and  interviews,  the  definition  of  human 
subject  is  met  (2)  If  an  activity  involves  obtaining  pri- 
vate information  about  a  living  person  in  such  a  way  that 
the  information  can  be  linked  to  that  individual  (the  iden- 
tity of  the  subject  is  or  may  be  readily  determined  by  the 
investigator  or  associated  with  the  information),  the  defi- 
nition of  human  subject  is  met  [Private  information  in- 
cludes information  about  behavior  that  occurs  in  a  con- 
text in  which  an  individual  can  reasonably  expect  that  no 
observation  or  recording  is  taking  place,  and  information 
which  has  been  provided  for  specific  purposes  by  an  indi- 
vidual and  which  the  individual  can  reasonably  expect 
will  not  be  made  public  (for  example,  a  school  health 
record).] 


B.  Exemptions. 

Research  activities  in  which  the  only  involvement  of  hu- 
man subjects  will  be  in  one  or  more  of  the  following  six 
categones  of  exemptions  are  not  covered  by  the  regula- 
tions: 

( 1 )  Research  conducted  in  established  or  commonly  ac- 
cepted educational  settmgs,  involving  normal  educational 
practices,  such  as  (a)  research  on  regular  and  special  edu- 
cation instructional  strategies,  or  (b)  research  on  the  ef- 
fectiveness of  or  the  comparison  among  instructional  tech- 
niques, curricula,  or  classroom  management  methods. 

(2)  Research  involving  the  use  of  educational  tests  (cog- 
nitive, diagnostic,  aptitude,  achievement),  survey  proce- 
dures, interview  procedures  or  observation  of  public  be- 
havior, unless:  (a)  information  obtained  is  recorded  in  such 
a  manner  that  human  subjects  can  be  identified,  directly 
or  through  identifiers  linked  to  the  subjects;  and  (b)  any 
disclosure  of  the  human  subjects'  responses  outside  the 
research  could  reasonably  place  the  subjects  at  risk  of 
criminal  or  civil  liability  or  be  damaging  to  the  subjects' 
financial  standing,  employability,  or  reputation.  If  the 
subjects  are  children,  this  exemption  applies  only  to  re- 
search involving  educational  tests  or  observations  of  pub- 


lic behavior  when  the  investigator(s)  do  not  participate  in 
the  activities  being  observed.  [Children  are  defined  as 
persons  who  have  not  attained  the  legal  age  for  consent  to 
treatments  or  procedures  involved  in  the  research,  under 
the  applicable  law  or  jurisdiction  in  which  the  research  will 
be  conducted.) 


(3)  Research  involving  the  use  of  educational  tests  (cogni- 
tive, diagnostic,  aptitude,  achievement),  survey  procedures, 
interview  procedures  or  observation  of  public  behavior  that 
IS  not  exempt  under  section  (2)  above,  if  the  human  sub- 
jects are  elected  or  appointed  public  officials  or  candidates 
for  public  office;  or  federal  statutc(s)  rcquire(s)  without  ex- 
ception that  the  confidentiality  of  the  personally  identifi- 
able information  will  be  maintauied  throughout  the  research 
and  thereafter 

(4)  Research  involving  the  collection  or  study  of  existing 
data,  documents,  records,  pathological  specimens,  or  diag- 
nostic specimens,  if  these  sources  are  publicly  available  or 
if  the  information  is  recorded  by  the  investigator  in  a  man- 
ner that  subjects  cannot  be  identified,  directly  or  through 
identifiers  linked  to  the  subjects. 

(5)  Research  and  demonstration  projects  which  are  con- 
ducted by  or  subject  to  the  approval  of  department  or  agency 
heads,  and  which  are  designed  to  study,  evaluate,  or  other- 
wise examine:  (a)  public  benefit  or  service  programs;  (b) 
procedures  for  obtaining  benefits  or  services  under  those 
programs;  (c)  possible  changes  in  or  alternatives  to  those 
programs  or  procedures;  or  (d)  possible  changes  in  meth- 
ods or  levels  of  payment  for  benefits  or  services  under  those 
programs. 

(6)  Taste  and  food  quality  evaluation  and  consumer  accep- 
tance studies,  (a)  if  wholesome  foods  without  additives  are 
consumed  or  (b)  if  a  food  is  consumed  that  contains  a  food 
ingredient  at  or  below  the  level  and  for  a  use  found  to  be 
safe,  or  agricultural  chemical  or  environmental  contami- 
nant at  or  below  the  level  found  to  be  safe,  by  the  Food  and 
Drug  Administrabon  or  approved  by  the  Environmental  Pro- 
tection Agency  or  the  Food  Safety  and  Inspection  Service 
of  the  US  Department  of  Agriculture. 

Copies  of  the  Department  of  Education 's  Regulations  for 
the  Protection  of  Human  Subjects,  34  CFR  Part  97  and 
other  pertinent  materials  on  the  protection  of  human  sub- 
jects in  research  are  available  from  the  Grants  Policy  and 
Oversight  Staff  (GPOS)  Office  of  the  Chief  Financial  and 
Chief  Information  Officer,  US.  Department  of  Educa- 
tion, Washington,  D.C.,  telephone:  (202)  708-8263,  and 
on  the  U.S.  Department  of  Education  i  Protection  of  Hu- 
man Subjects  in  Research  Web  Site  at  http://ocfo.ed.gov/ 
humansub.htm. 


Federal  Register / Vol.  65,  No.  104 /Tuesday,  May  30,  2000 /Notices 


34557 


00 


z 

1 

§ 

U 
CO 

o 


c 
o 


a. 

X 


Z 

o 

H 
< 
U 

Q 
U 
Eb. 

O 


i 

H 

< 
ft. 
u 
a 


z 

o 

H 
< 


o 

b. 
Z 

H 


5 

ea 


o 

z 
o 

H 
U 

H 

z 

o 

z 

o 
z 


■g  i 

3    O 

s  — 

3     O     § 

Hi 
|Si 

82  ti 

!3  ^% 

>»  S  = 

S  ^  ^ 

2  S| 

SB  "5.    2 

.5  <  6 

♦*     ^     3 

Si:  "5 
a-       " 

.1  sl 


Q 
Z 


% 


Z 


c 
o 

■a 


s 

I 

o 

■a 
3 


o 


< 
U 

3 
Q 
U 

SO 

•<  u 
zS 

3 


3  c- 

O    w 


u 

>■  ^ 


e 

CL 


I 


u 


>  ^ 

V 


> 


u 

u 


ml    -- 


CD 
u 
ao 

c 
•c 


I 


i 

3 

s 


O) 


c 

a 


o 


if 


S 

u 

u 


^•ei  - 


■o 


CM 


34558 


Federal  Register/ Vol.  65,  No.  104 /Tuesday.  May  30,  2000 /Notices 


^   ^ 

? 


Q 
Z 

9 


U 

a 
u 

I 
Z 

o 
z 


c 
o 

£3 


00 

o 

o 

-a 

2 


Is 


r 


I 


B" 


'C 


u 

00 

■o 

3 
00 


;9 
>c 

u 

ao 

c 
C 


e 


g. 

3 


I 


g 

C 

O 

u 


c3 


a 

u 


U  - 

12 


This  form  is  used  to  apiply  to  individuat  U.S. 
Department  of  Education  discretionary  grant 
programs.  Unless  directed  otherwise,  provide  the 
same  budget  information  for  each  year  of  the 
multi-year  funding  request.  Pay  attention  to 
applicable  program  specific  instructions,  if 
attached. 

Section  A  -  Budget  Summary 
U.S.  Department  of  Education  Funds 

All  applicants  must  complete  Section  A  and 
provide  a  breakdown  by  the  applicable  budget 
categories  shown  in  lines  1-11. 

Lines  1-11,  columns  (a)-(e):  For  each  project 
year  for  which  funding  is  requested,  show  the 
total  amount  requested  for  each  applicatHe 
budget  category. 

Lines  1-11,  column  (f):  Show  the  multi-year  total 
for  each  budget  category.  If  funding  is  requested 
for  only  one  project  year,  leave  this  column 
blank. 

Line  12,  columns  (a)-(e):  Show  the  total  budget 
request  for  each  prefect  year  for  which  funding  is 
requested.  . 

Line  12,  column  (f):  Show  the  total  amount 
requested  for  all  project  years.  If  funding  is 
requested  for  only  one  year,  leave  this  space 
blank. 

Sectk)n  B  -  Budget  Summary 
Non-Federal  Funds 

If  you  are  required  to  provide  or  volunteer  to 
provkle  matching  funds  or  other  non-Federal 
resources  to  the  project,  these  shoukJ  be  shown 
for  each  applk:abte  budget  category  on  lines  1-1 1 
of  SecttonB. 

Lines  1-11,  columns  (a)-{e):  Por  each  project 
year  for  which  matching  funds  or  other 
contributions  are  provided,  show  the  total 


Lines  1-11,  column  (f):  Show  the  multi-year  total 
for  each  budget  category.  If  non-Federal 
contritHJtions  are  provided  for  only  one  year, 
leave  this  column  blank. 

Line  12,  columns  (aHe):  Show  the  total 
matching  or  ottier  contribution  for  each  project 
year. 

Line  12,  column  (f):  Show  the  total  amount  to  be 
contributed  for  all  years  of  the  multi-year  project. 
If  norvFederal  contributtons  are  provkjed  for  only 
one  year,  leave  this  space  blank. 

Section  C  -  Other  Budget  Information 

Pay  attention  to  aDolirat)le  Drparam  snecifir. 

instructions,  if  attached. 

1 .  Provide  an  itemized  budget  breakdown,  by 
project  year,  for  each  budget  category  listed 
in  Sectk>ns  A  and  B. 

2.  If  applk:able  to  this  program,  enter  the  type  of 
indirect  rate  (provistonal,  predetermined,  final 
or  fixed)  that  wiH  be  in  effect  during  the 
funding  period.  In  additfon,  enter  the 
estimated  amount  of  the  base  to  whk:h  Oie 
rate  is  applied,  and  the  total  indirect  expense. 

3.  If  appinable  to  this  program,  provkie  the  rate 
and  base  on  whk:h  fringe  bertefits  are 
calculated. 

4.  Provkje  other  explanatfons  or  comments  you 
deem  necessary. 
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ASSURANCES  -  NON-CONSTRUCTION  PROGRAMS 


Pubhc  reporting  burden  for  this  collection  of  information  is  estimated  to  average  15  minutes  per  response,  including  time  for  reviewing 
instructions,  searching  existing  data  sources,  gathering  and  maintaining  the  data  needed,  and  compteting  and  reviewing  ttie  collection  of 
information.  Send  comments  regarding  the  twrden  estimate  or  any  other  aspect  of  this  collection  of  information,  including  suggestions  for 
reducing  this  tjurden,  to  the  Office  of  Management  and  Budget,  PapertKxy  Reduction  Project  (0348-0040).  Washington.  DC  20503. 

PLEASE  DO  NOT  RETURN  YOUR  COMPLETED  FORM  TO  THE  OFFICE  OF  MANAGEMENT  AND  BUDGET. 
SEND  IT  TO  THE  ADDRESS  PROVIDED  BY  THE  SPONSORING  AGENCY. 


NOTE:  Certain  o*  these  assurances  may  not  t>e  applicable  to  your  project  or  program.  If  you  have  questions,  please  contact  the 
awarding  agency.  Further,  certain  Federal  awarding  agencies  may  require  applicants  to  certify  to  additional  assurances.  If  such 
is  the  case,  you  will  be  rxjtified. 


As  ttie  duly  authorized  representative  of  the  applicant  I  certify  that  tfie  applicant 

1 .  Has  the  legal  authortty  to  apply  for  Federal  assistance 
and  the  institutional,  managerial  and  financial  capability 
(including  funds  sufficient  to  pay  the  non-Federal  share 
of  project  cost)  to  ensure  proper  planning,  management 
and  completion  of  the  project  descrilsed  in  this 
application. 

2.  Win  give  ttie  awarding  agency,  the  ComptroKer  General 
of  the  United  States  and.  if  appropriate,  the  State, 
through  any  authorized  representative,  access  to  and 
tt>e  right  to  examirw  all  records,  booiu.  papers,  or 
documents  related  to  the  award;  and  wnH  establish  a 
proper  accounting  system  in  acoordarKe  with  generally 
accepted  accounting  standards  or  agerKy  directives. 

3.  WiH  establish  safeguards  to  prohibit  employees  from 
using  their  positions  for  a  purpose  that  constitutes.^ 
presents  the  appearance  of  personal  or  organizatior^ 
conflict  of  interest,  or  personal  gain. 

4.  Wil  initiate  and  complete  the  wort(  within  the  applicable 
time  frame  after  receipt  of  approval  of  the  awarding 
agency. 


Will  comply  with  the  Intergovernmental  Personnel  Act  of 
1970  (42  use.  §§4728-4763)  relating  to  prescribed 
standards  for  merit  systems  for  programs  funded  under 
one  of  the  19  statutes  or  regulatiorw  specified  in 
Appendix  A  of  OPM's  Standards  for  a  Ment  System  of 
Personnel  Administration  (5  C.F.R.  900,  Subpart  F). 

WiH  comply  with  all  Federal  statutes  relating  to 
norxiischmination.  These  irK:lude  but  are  not  limited  to; 
(a)  Title  VI  of  the  Civil  Rights  Act  of  1964  (PL.  88-352) 
which  prohibits  discrimination  on  the  basis  of  race,  color 
or  national  origin;  (b)  Title  IX  of  the  Education 
Amendments  of  1972.  as  anoended  (20  US  C.  §§1681- 
1683,  and  1685-1686).  which  prohit>its  discrimination  on 
the  basis  of  sex;  (c)  Section  504  of  the  F^ehabilitation 


Act  of  1973.  as  amended  (29  U.S.C.  §794).  which 
prohibits  discrimination  on  the  basis  of  handicaps:  (d) 
the  Age  Discrimination  Act  of  1975.  as  amended  (42 
use.  §§6101-6107).  which  prohibits  discrimination 
on  the  basis  of  age;  (e)  the  Dmg  Abuse  Office  and 
Treatment  Act  of  1972  (P.L  92-255).  as  amended, 
relatir>g  to  norxliscrimination  on  the  basis  of  dmg 
atMJse;  (0  ttw  Comprehensive  Alcohol  Abuse  and 
AicohoHsm  Prevention.  Treatment  and  Rehabilitation 
Act  of  1970  (P.L.  91-616),  as  amended,  relating  to 
norxliscnmination  on  the  basis  of  atcohol  abuse  or 
alcofiolism;  (g)  §§523  and  527  of  the  Public  Health 
Senrlce  Act  of  1912  (42  U.S.C.  §§290  dd-3  and  290  ee 
3).  as  amended,  relating  to  oonfidentiaiity  of  alcohol 
and  drug  abuse  patent  records;  (h)  Title  VIII  of  the 
Civil  Rights  Act  of  1968  (42  U.S.C.  §§3601  et  seq).  as 
amended,  relating  to  nondiscrimination  in  the  sale, 
rental  or  flnarxang  of  housing;  (i)  any  ottier 
nondiscrimination  provisions  in  tiie  specific  statute(s) 
under  which  appticalion  for  Federal  assistance  is  being 
made;  and.  (j)  tt>e  requirements  of  any  other 
nondiscrimination  statutB(s)  which  may  apply  to  the 
application. 


7.  Will  comply,  or  has  already  complied,  with  the 
requirements  of  Titles  II  and  III  of  the  Uniform 
Relocation  Assistance  and  Real  Property  Acquisition 
Policies  Act  of  1970  (P.L  91-646)  vwhich  provide  for 
fair  and  equitable  treatment  of  persons  dispiaoed  or 
wtwse  property  is  acquired  as  a  result  of  Federal  or 
federaNy-assistad  programs.  These  requirements  apply 
to  al  interests  in  real  property  acquired  for  project 
purposes  regardless  of  Federal  participation  in 
purchases. 

8.  WiV  comply,  as  applicable,  with  provisions  of  the 
Hatch  Act  (5  U.S.C.  §§1501-1508  and  7324-7328) 
wtiich  limit  the  political  activities  of  employees  whose 
principal  employment  activities  are  funded  in  whole  or 
in  part  with  Federal  funds. 


Prwvtou*  EdWon  UsaM* 
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9.  Will  comply,  as  applicable,  with  the  provisions  of  the  Davis- 
Bacon  Act  (40  U.S.C.  §§276a  to  276a-7).  the  Copeland  Act 
(40  U.S.C.  §276c  and  18  U.S.C.  §874).  and  the  Contract 
Wort(  Hours  and  Safety  Standards  Act  (40  U.S.C.  §§327- 
333).  regarding  labor  standards '  for  federally-assisted 
construction  subagraements. 

10.  WiH  comply,  if  applicat>ie,  with  flood  insurance  purchase 
requirements  of  Section  102(a)  of  the  Flood  Disaster 
Protection  Act  of  1973  (P.L  93-234)  which  requires 
recipients  in  a  special  flood  hazard  area  to  participate  in  the 
program  and  to  purchase  flood  insurance  if  the  total  cost  of 
tfisurable  construction  and  acquisition  is  $10,000  or  more. 

11.  Will  comply  with  environmental  standards  which  may  be 
prescribed  pursuant  to  the  following:  (a)  institution  of 
environmental  quality  control  measures  under  the  National 
Environmental  Policy  Act  (rf  1969  (P.L.  91-190)  and 
Executive  Order  (EO)  11514;  (b)  notification  of  violating 
fedlities  pursuant  to  EO  11738;  (c)  protection  of  wettands 
pursuant  to  EO  11990;  (d)  evaluation  of  flood  hazards  in 
floodplains  in  accordance  with  EO  1 1988;  (e)  assurance  of 
project  consistency  witti  the  approved  State  management 
program  developed  under  the  Coastal  Zone  Management 
Act  of  1972  (16  U.S.C.  §§1451  et  seq.);  (f)  conformity  of 
Federal  actions  to  State  (Clean  Air)  Implementation  Plans 
under  Section  176(c)  of  the  Clean  Air  Act  of  1955,  as 
amended  (42  U.S.C.  §§7401  et  seq.);  (g)  protection  of 
underground  sources  of  drinking  water  under  tf>e  Safe 
Drinking  Water  Act  of  1974,  as  amended  (PL  93-523); 
and,  (h)  protection  of  endangered  spedes  under  the 
Endangered  Species  Act  of  1973,  as  amended  (P.L.  93- 
205). 


12. 


Will  comply  witti  tiie  WiW  and  Scenk;  Rivers  Act  of 
1968  (16  U.S.C.  §§1271  et  seq.)  related  to  protecting 
components  or  potential  components  of  the  national 
wiM  and  scenic  rivers  system. 


13.  Will  assist  the  awarding  agency  in  assurir>g  compliance 
with  Section  106  of  the  National  Historic  Preservation 
Act  of  1966,  as  amended  (16  U.S.C.  §470),  EO  11593 
(klentification  and  protection  of  historic  properties),  and 
the  Archaeok)gkal  and  Historic  Preservation  Act  of 
1974  (16  U.S.C.  §§469a-1  et  seq.). 


14. 


15. 


Will  comply  with  P.L.  93-348  regarding  the  protection  of 
human  sut>jects  involved  in  research,  development,  and 
related  activities  supported  by  this  award  of  assistance. 

Will  comply  with  Vne  Laboratory  Animal  Weitere  Act  of 
1966  (P.L  89-544.  as  amended,  7  U.S.C.  §§2131  et 
seq.)  pertaining  to  the  care,  handling,  and  tieatinent  of 
wami  bkx)ded  animals  held  for  research,  teaching,  or 
other  activities  supported  by  Vnis  award  of  assistance. 


16.  Will  comply  witti  ttie  Lead-Based  Paint  Poisoning 
Prevention  Act  (42  U.S.C.  §§4801  et  seq.)  which 
prohibits  the  use  of  lead-based  paint  in  consb^jction  or 
retuibilitation  of  residence  stnx:tures. 

17.  Will  cause  to  be  performed  the  required  financial  and 
compliarx»  audits  in  accordance  witti  the  Single  Audit 
Act  Amendments  of  1996  and  0MB  Circula-  No.  A-133. 
'Audits  of  States,  Local  Governments,  and  Non-Profit 
Organizations.' 

18.  Will  comply  with  aU  appiicat>le  requnements  of  an  ottier 
Federal  laws,  executive  orders,  regulations,  and  poKcies 
governing  this  program. 


SIGNATURE  OF  AUTHORIZED  CERTIFYING  OFRCIAL 


TITLE 


APPLICANT  ORGANIZATION 


DATE  SUBMITTED 


Standard  Form  424B  (Rav.  7-a7)  Back 
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CERTIFICATIONS  REGARDING  LOBBYING;  DEBARMENT.  SUSPENSION  AND  OTHER 
RESPONSIBILITY  MATTERS;  AND  DRUG-FREE  WORKPLACE  REQUIREMENTS 

Applicants  should  refer  to  the  regulations  crted  bokMt  to  delefmine  the  certification  to  which  they  are  required  to  attest  Applicants 
should  also  review  the  mtructKXW  for  certificatwn  included  in  the  regulations  before  cornpleting  thw  form    Signature  of  this  form 
provides  for  compJtance  with  certification  requirements  under  34  CFR  Part  82,  "New  Restrictions  on  Lobbying."  and  34  CFR  Part  85, 
"Government-wide  Debarment  and  Suspension  (Nonprocurement)  and  Government-wide  Requirements  for  Dnjg-Free  Wort«place 
(Grants)  ■  The  certifications  shall  be  treated  as  a  material  representation  of  fact  upon  which  reliance  will  be  ptaced  when  the 
Department  of  Education  determines  to  award  the  covered  transaction,  grant,  or  cooperative  agrwement 


1    LOBBYING 

As  required  by  Section  1352,  Title  31  o(  the  US  Code,  and 
implemented  at  34  CFR  Part  82,  for  persons  entering  into  a 
grant  or  cooperative  agreomeni  over  $100,000.  as  defined  at 
34  CFR  Part  82.  Sections  82. 105  and  82.1 10.  the  applicant 
certifies  that 

(a)  No  Federal  appropriated  funds  have  been  paid  or  will  be 
paid,  by  or  on  behalf  of  the  urxiersigned,  to  any  person  for 
influencing  or  attempting  to  Influence  an  officer  or  employee  of 
any  agency,  a  Member  of  Congress,  an  offlcer  or  employee  of 
Congress,  or  an  employee  of  a  Member  of  Congress  in 
connection  viMh  the  making  of  any  Federal  grart,  the  entering 
into  of  any  cooperative  agreement,  and  the  extension,  continu- 
ation, renewal,  amendment,  or  modification  of  any  Federal 
grant  or  cooperative  agreement. 

(b)  If  any  funds  other  than  Federal  appropriated  funds  have 
been  |>aid  or  will  be  paid  to  any  person  for  influenong  or 
attempting  to  influence  an  officer  or  employee  of  any  agerxry,  a 
Member  of  Congress,  an  officer  or  employee  of  Congress,  or 
an  employee  of  a  Member  of  Congress  in  connection  with  this 
Federal  grant  or  cooperative  agreement,  the  undersigned  shall 
complete  and  submit  Standard  Form  -  LLL,  "Disclosure  Form  to 
Report  Lot)bying,'  in  accordance  with  its  instructions; 

(c)  The  undersigned  shall  require  that  the  language  of  this 
certification  be  included  in  the  award  documents  for  all 
subawards  at  all  tiers  (including  subgrants,  contracts  under 
grants  and  cooperative  agreements,  arxl  subcontracts)  and 
that  all  subreapients  shall  certify  and  disclose  accordingly 


2  DEBARMENT.  SUSPENSION.  AND  OTHER 
RESPONSIBILITY  MATTERS 

As  required  by  Executive  Order  12549,  Debarment  and 
Suspension,  and  implemented  at  34  CFR  Part  85,  for  prospec- 
tive participants  in  primary  covered  transactions,  as  defined  at 
34  CFR  Part  85,  Sections  85  105  and  85  110— 

A.  The  applicant  certifies  that  it  and  its  prinapals 

(a)  Are  not  presently  debarred,  suspended,  proposed  for 
det>arment,  declared  ineligible,  or  voluntarily  excluded  from 
covered  transactions  by  any  Federal  department  or  agency, 

(b)  Have  not  within  a  three-year  period  preceding  this  applica- 
tion been  convicted  of  or  had  a  civil  judgement  rendered 
against  them  for  commission  of  fraud  or  a  cnminal  offense  in 
connection  with  obtaining,  attempting  to  obtain,  or  performing  a 
public  (Federal,  State,  or  local)  transaction  or  contract  under  a 
puWic  transaction;  violation  of  Federal  or  State  antitrust 
statutes  or  commission  of  emt)ezzlement,  theft,  forgery, 
bnbery,  falsification  or  destruction  of  records,  making  false 
statements,  or  receiving  stolen  property; 


(c)  Are  not  presently  indicted  for  or  otherwise  cnminally  or  civilly 
charged  by  a  governmental  entity  (Federal.  State,  or  local)  with 
commistion  of  any  of  the  ofTensas  enumerated  In  paragraph 
(2)<b)  of  this  certification;  and 

(d)  Have  not  ¥»ithin  a  three-year  period  preceding  this  application 
had  one  or  more  public  transaction  (Federal.  State,  or  local) 
terminated  for  cause  or  default;  and 

B    Where  the  applicant  is  unable  to  certify  to  any  of  the  state- 
ments in  this  certiflcation,  he  or  she  shall  attach  an 
explanation  to  this  application. 


3    DRUG-FREE  WORKPLACE 
(GRANTEES  OTHER  THAN  INDOHDUALS) 

As  required  by  the  Dr\jg-Free  Wortcplace  Act  of  1988.  and 
implemented  at  34  CFR  Part  85,  Subpart  F.  for  grantees,  as 
defined  at  34  CFR  Part  85.  Sections  85.605  and  85.610  - 

A    The  applicant  certifies  that  it  will  or  will  continue  to  provide  a 
drug-free  woritplace  by: 

(a)  Publishing  a  statement  notifying  employees  that  the  unlawful 
manufacture,  distribution,  dispensing,  possession,  or  use  of  a 
controlled  substance  is  profiibrted  in  the  grantees  workplace  and 
specifying  the  actions  that  vwll  be  taken  against  empk>yees  for 
violation  of  such  prohitxtion; 

(b)  Establishing  an  on-gang  drug-free  awareness  program  to 
inform  emptoyees  about; 

( 1 )  The  dangers  of  drug  abuse  in  the  workplace; 

(2)  The  grantees  policy  of  maintaining  a  drug-free  workplace; 

(3)  Any  available  drug  counseling,  rehabilitation,  and  empkiyee 
assistarx^e  programs;  and 

(4)  The  penalties  that  may  be  imposed  upon  emptoyees  for  drug 
abuse  violations  occurring  in  the  workplace; 

(c)  Making  it  a  requirement  that  each  empk>yee  to  be  engaged  in 
the  performance  of  the  grant  be  given  a  copy  of  the  statement 
required  by  paragraph  (a); 

(d)  Notifying  the  emptoyee  in  the  statement  required  by  para- 
graph (a)  that,  as  a  condition  of  emptoyment  under  the  grant,  the 
employee  will: 

(1)  Abide  by  the  terms  of  the  statement;  and 

(2)  Notify  the  employer  in  writing  of  his  or  her  convictkyi  for  a 
violation  of  a  cnmmal  drug  statute  occurring  ir.  the  workplace  no 
later  than  five  calendar  days  after  such  convictkxi; 
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(e)  Notifying  the  agency,  In  writing,  within  10  calendar  days  after 
receiving  notice  under  subparagraph  (d)(2)  from  an  employee  or 
othenwise  receiving  actual  notice  of  such  conviction.  Employers 
of  convicted  emptoyees  must  provide  notice,  including  positkxi 
title,  to:  Director,  Grants  Policy  and  Oversight  Staff,  U.S.  Depart- 
ment of  Education.  4(X}  Maryland  Avenue,  S.W.  (Room  3652, 
GSA  Regional  Office  Building  1^.  3),  Washington,  DC  20202- 
4248.  hiotice  shall  include  the  identification  number(s)  of  each 
affected  grant; 

(0  Taking  one  of  the  folknving  actions,  within  30  calendar  days  of 
receiving  notice  under  subparagraph  (d)(2),  with  respect  to  any 
empk>yee  wtx>  is  so  convk:ted: 

(1)  Taking  appropriate  personnel  actkxi  against  such  an  em- 
ployee, up  to  and  including  termination,  consistent  with  the 
requirements  of  the  Rehabilitation  Act  of  1973,  as  amended;  or 

(2)  Requiring  such  empkiyee  to  participate  satisfactorily  in  a  dnjg 
abuse  assistance  or  rehabilitatkxi  program  approved  for  such 
purposes  by  a  Federal,  State,  or  \oca\  health,  law  enforcement  or 
other  appropriate  agency; 


DRUG-FREE  WORKPLACE 
(GRANTEES  WHO  ARE  INDIVIDUALS) 

As  required  by  the  Drug-Free  Workplace  Act  of  1988.  and 
implemented  at  34  CFR  Part  85,  Subpart  F,  for  grantees,  as 
defined  at  34  CFR  Part  85,  Sectkjns  85.605  and  85.610- 

A.  As  a  conditkxi  of  the  grant,  I  certify  that  I  will  not  engage  in  ttie 
unlawful  manufacture,  distribution,  dispensing,  possession,  or 
use  of  a  controlled  substance  in  conducting  any  activity  with  ttie 
grant,  and 

B.  If  convicted  of  a  criminal  drug  offense  resulting  from  a 
violation  occurring  during  the  conduct  of  any  grant  activity,  I  will 
report  the  conviction,  in  writing,  within  10  calendar  days  of  the 
convKtkxi,  to:  Director,  Grants  Polk:y  and  Oversight  Staff, 
Department  of  Educatk>n.  400  Maryland  Avenue,  S.W.  (Room 
3652,  GSA  Regkxial  Office  BuiMing  No.  3),  Washington,  DC 
20202-4246.  Notice  shall  include  the  identification  number(s)  of 
each  affected  grant. 


(g)  Making  a  good  teith  effort  to  continue  to  maintain  a 
drug-free  workplace  through  implementatkxi  of  paragraphs 
(a),  (b).  (c),  (d),  (e),  and  (f). 

B.  The  grantee  may  insert  in  tt>e  space  provided  beknv  the  site(s) 
for  ttie  performance  of  work  done  in  connectkxi  with  ttie  specific 
grant: 

Race  of  Performance  (Street  address,  city,  county,  state,  zip 
code) 


Check  [  ]  if  there  are  workplaces  on  file  \hat  are  not  identified 
here. 


As  the  duly  authorized  representative  of  the  applicant,  I  hereby  certify  that  the  applicant  will  comply  with  the  above  certifications. 


NAME  OF  APPLICANT 


PR/AWARD  NUMBER  AND  /  OR  PROJECT  NAME 


PRINTED  NAME  AND  TITLE  OF  AUTHORIZED  REPRESENTATIVE 


SIGNATURE 


DATE 


ED  80-0013 


12/98 
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C«rtification  Ragarding  Dabarmant,  Suspanaion,  Inaligibility  and 
Voluntary  Excluaion  —  Lowar  TIar  Covarad  Tranaactiona 


This  certificatKxi  is  required  by  the  D«partnn«nt  o<  Education  r«gutatiof«  imptefnenting  Executive  Oder  12549,  Dobamwnt  and  Suspension.  34  CFR 
Part  85,  tor  al(  lower  tier  transactions  meeting  tha  threshoW  artd  tier  roqwrements  stated  at  Section  85  1 10 


Instructions  for  Certification 

1  By  signing  arxl  sutxTittting  INs  proposal,  the  prospective  lower  tier 
parUapant  «  provKlmg  the  certiflcabon  set  out  t>etoM< 

2  The  cerUflcatton  In  this  clause  w  a  mateiial  representatkxi  of  fact 
upon  wtiich  reliarKe  was  placed  when  INs  transaction  was  aniared 
mto    If  «  Is  later  determined  that  the  prospective  lower  tier  parlidpant 
knowingly  rer>dered  an  erroneous  cerltftcalion.  m  addition  to  a(t>er 
remedies  mimMM  to  the  Federal  Government,  ttw  department  or 
agency  with  which  this  transaction  otiglnaled  may  pursue  avatet>te 
remedies.  Including  suspension  mmi/or  detMrment 

3  The  prospective  lower  her  partidpanl  shaH  provide  immediate 
written  notice  to  tfie  person  to  wt«ch  this  proposal  a  sutxnMted  if  at 
any  time  the  prospective  lower  tier  participant  learns  that  Its  certmca- 
tion  was  erroneous  when  sutxmtted  or  has  become  enxxieous  by 
reason  of  changed  arcumstances 

4  The  terms  'covered  transaction.'  'debarred.'  'susperxled.' 
'Ineligible.'  tower  tier  covered  trar^sactlon.'  'parliapant.' '  person.' 
'primary  covered  transaction.'  '  principal.'  'proposal.'  and  "voiuntanly 
excluded.'  as  used  m  this  clause,  have  the  mearM>gs  set  out  m  the 
Deflnitiorfs  arx)  Coverage  sectiorM  of  rules  implementing  Executive 
Order  12549    You  may  contact  the  person  to  wtiich  this  proposal  s 
sutxmtted  for  assistarKe  m  obtaining  a  copy  of  tt>oae  regulations 

5  The  prospectrve  lower  tier  participant  agrees  by  submitting  ttMS 
proposal  that,  should  the  proposed  covered  transaction  be  entered 
mto.  It  shall  rKit  tcnowmgly  enter  mto  any  lower  tier  covered  trsnsactxxi 
with  a  person  wtw  a  debarred,  susperxjed.  dedared  neligible.  or 
voluntarily  excluded  from  partopabon  in  this  covered  transaction, 
unless  authorized  by  the  department  or  agency  with  which  this 
transaction  originated 


6  The  prospective  lower  tier  partiopant  further  agrees  by  submitting 
this  proposal  that  it  will  include  the  dause  titied  'Certification  Regarding 
OetMrment.  Suspension.  Ineligibility,  and  Voluntary  ExdusiorvLower 
Tier  Covered  Transactoons.'  without  modHtcation.  in  all  lower  tier 
covered  transactions  aixl  In  all  soMdlations  for  lower  tier  covered 
transactions 

7  A  partiopant  in  a  covered  transaction  may  rely  upon  a  certification 
of  a  prospective  participant  In  a  lower  ber  covered  transaction  that  It  is 
not  debarred,  susperxled,  Ineligible,  or  voMHarty  excluded  from  the 
covered  trarwaction.  unless  H  knows  that  the  ceit<k.atiuii  is  erroneous. 
A  pertidpant  may  decide  the  method  and  frequency  by  wtwch  H 
determines  the  aligitjlltty  of  Its  prindpels    Each  participant  may  but  is 
not  required  to.  checi(  the  Nonprocurement  Ust 

8  Nottung  contained  in  trie  foregoing  shal  be  oonsfrued  to  require 
establishment  of  a  system  of  records  in  order  to  rarvler  in  good  faHh  the 
certification  required  by  this  dause    The  lincNvtadge  and  information  of 
a  partidpanl  «  not  required  to  exceed  trial  wfiich  is  normaly  possessed 
by  a  prudent  person  In  tfie  ordinary  course  of  business  dealings 

9  Except  for  transactions  authorized  under  paragraph  5  of  tfiese 
instructions,  if  a  participant  r>  a  covered  transaction  knowingly  enters 
into  a  kTwer  tier  covered  fransaciion  with  a  person  vi^io  is  suspended, 
debaned,  ineligible,  or  volintarty  excluded  from  partkapalion  in  IThs 
transaction,  m  addition  to  other  remedies  available  to  the  Federal 
Government,  trie  department  or  agency  wKh  wtiich  this  transaction 
originated  may  pursue  avatable  remedies.  Including  suspension  and/or 
debarment 


Certfflcatton 

(1)  The  prospective  k>wer  tier  pwDapent  certifies,  by  submssion  of  this  proposal,  tfiat  neittier  it  nor  its  prirKipab  are  presently  debarred, 
suspended,  proposed  for  debarment,  declared  ineligit>le.  or  voluntanly  excluded  from  partic^Mtion  m  this  transaction  by  any  Federal 
department  or  agency 

(2)  Where  trie  prospective  k>wer  tier  partkspant  is  unable  to  certify  to  any  of  the  statements  m  this  certification,  such  prospective  participant  sfial 
attach  an  explanation  to  Itiis  proposal 


NAME  OF  APPt.lCANT 

Pf^AWARD  NUMBER  AND/OR  PROJECT  NAME 

PRINTED  I^AME  AND  TITLE  OF  AUTHORIZED  REPRESENTATIVE 

• 

SIGNATURE 

DATE 

ED  80-0014.  9/90  (Replaces  GCS-009  (REV  12/88).  which  is  obsolete) 
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DISCLOSURE  OF  LOBBYING  ACTIVITIES 

Complete  this  foim  to  disclose  lobbying  activities  pursuant  to  31  U.S.C.  1352 
(See  reverse  for  public  burden  disclosure.) 


Approved  by  0MB 
0348-0046 


1.  Typa  of  Faderal  Action: 

I     n  a.  contract 
' '  b.  grant 

c.  cooperative  agreement 

d.  loan 

e.  loan  guarantee 

f.  loan  insurance 


2.  Status  of  Fadaral  Action: 

I       la.  bid/offer/application 

' 'b.  initial  award 

c.  post-award 


3.  Report  Type: 

I       I  a.  initial  filing 


b.  material  change 
For  Material  Change  Only: 

year quarter . 

date  of  last  report 


4.  Nama  and  Address  of  Reporting  Entity: 

D  Prime  D  Subawardee 

Tier .  if  known: 


Congraaaional  District,  if  known: 


6.  Fadaral  Dapartmant/Agancy: 


8.  Fadaral  Action  Numlaar,  if  known: 


5.  If  Reporting  Entity  in  No.  4  is  a  Sulsawardea,  Enter  Name 
and  Address  of  Prima:  * 


Congrassional  District,  if  known: 


7.  Fadaral  Program  Name/Description: 


CFDA  Numt)er,  if  applicable: 


9.  Award  Amount,  if  known : 
$ 


10.  a.  Nama  and  Address  of  Lobbying  Registrant 

(if  individual,  last  name,  first  name,  Ml): 


y  *  tfaiHttm  rmtdmfA  ftmu^  «w  tann  ■  auVioniad  by  M*  31  U  S.C.  McHon 
'  I3S2  ThK  diHkain  ol  latAyng  acMMi  it  •  mttani  rtm—ruinn  ct  taa 
upon  wtach  raiano*  HW  plaotd  by  «w  tar  itxiM  wtMfi  »m  kantacion  ww  mad* 
or  amatad  IntD  T>iia  diadoam  «  laquirad  pinuant  to  31  U.S.C  13S2  Tliia 
ntomiMton  wa  ba  raportad  to  Via  Congiaas  nm-armuaiy  and  uni  baavaiaMalcr 
putoKc  mapacllon  Any  paraon  who  Ma  to  aa  Via  raquirad  dtaotoaura  «wi  ba 
•ubiael  to  a  CM  panaky  ol  not  laaa  tial  $10,000  and  nol  man  tm\  SIOO.OOO  *x 
aadi  audi  Mwa. 


b.  Individuals  Performing  Services  (including  address  if 
different  from  No.  10a) 
(last  name,  first  name.  Ml): 


Signature:  _ 
Print  Name: 
Title: 


Telephone  No. 


Date: 


ji     ''  jf^**- 


AutrKXized  for  Local  Reproduction 
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INSTRUCTIONS  FOR  COMPLETION  OF  SF-LLL,  DISCLOSURE  OF  LOBBYING  ACTIVITIES 

Thtt  disciosure  form  ihaH  b«  completed  by  the  reporting  entity,  whether  sutMwardee or  prime  Federal  reapwrn.  at  the  Initiation  or  receipt  of  a  covered  Federal 
action.  Of  a  material  change  to  a  previous  filing,  porsuani  to  title  31  U  S  C  section  1352  The  fMing  of  a  form  it  required  for  each  payment  or  agreement  to  make 
paynnent  to  any  lobtiying  entity  for  inffuenang  or  attempting  to  infVjence  an  officer  or  employeeof  any  agency,  a  Member  of  Congress,  an  officer  or  employee  of 
Congress,  or  an  amployeeof  a  Memberof  Congress  in  connection  with  a  covered  Federal  action  Comptele  al  items  that  appfy  for  both  the  initial  filing  and  material 
change  report  Refer  to  the  implementir>g  guidance  published  by  the  Office  of  Management  and  Budget  for  additional  infomnation 

1  Identify  the  type  of  covered  Federal  action  for  which  lobbying  activity  is  and/or  has  been  secured  to  mfluerKS  the  outcome  of  a  covered  Federal  action. 

2  Identify  the  status  of  trie  covered  Federal  action. 

3  Identify  the  appropriateciassification  of  this  report  If  this  is  a  foNowup  report  caused  by  a  material  change  to  tf>e  information  previoustyraponed,  enter 
the  year  arxj  quarter  m  which  the  change  occurred  Enter  the  date  of  the  last  praviousiy  tutenined  report  by  this  reportir>g  entity  for  this  covered  Federal 

action 

4  Enter  the  fuH  name,  address,  city.  State  and  zip  code  of  ttie  reporting  entity  lrx:lude  Cor>gres«ional  District,  If  known  Check  the  appropriate  classification 
of  the  reportir>g  entity  that  designates  if  It  ts,  orexpectstoba.  apnmeor  subewardreciptent  Mantifylhetiaraf  thesubawardee.eg  ,  thefWst  sutMwardee 
of  Ihe  prime  is  the  1st  Her  Subawards  mdude  but  are  not  HmHed  to  subcontracts,  subgrants  arxl  contract  awartto  urxler  grants 

5  If  the  organizatkxi  lUing  the  report  m  nam  4  checks  'Subawardee.*  then  enter  the  ful  name,  address,  city.  Stale  and  zip  code  of  the  prime  Federal 
recipient.  Include  Cor>gressional  District,  if  known 

6  Enter  the  name  of  the  Federal  agency  making  the  award  or  k>an  commitmant  Include  at  laMt  one  organzalionallevel  below  agency  name,  if  known  For 
example.  Department  of  Transportation.  United  States  Coast  Guard 

7  Enter  the  Federal  program  name  or  description  for  the  covered  Federal  action  (Hem  1 )  If  known,  enter  the  ful  Catalog  of  Federal  Domestic  Assistance 
(CFDA)  number  for  grants,  cooperative  agreements.  k>ans.  and  tomn  commMments 

8  Enter  ttie  most  appropriate  Federal  identifying  number  avateblefor  the  Federal  action  klentMied  in  Item  1  (eg..  Request  for  Proposal  (RFP)  number 
Invitation  for  Bid  (IFB)  nunnber:  grant  announcement  number:  the  contract,  grant,  or  ban  award  number  the  application/proposal  control  number 
assigned  by  the  Federal  agency)  Inckjde  prefixes,  e  g  ,  'RFP-OE-90-001  ' 

9  For  a  covered  Federal  action  wtiere  there  has  been  an  award  or  k>an  commitmant  t>y  Ihe  Federal  agerx^y.  enter  the  Federal  amount  of  the  award/k>an 
commitment  for  the  prime  entity  ktentMed  in  item  4  or  5 

1 0  (a)  Enter  the  full  name,  address,  aty.  State  and  zip  code  of  Itie  kibbying  registrart  under  the  Lobbying  Disciosure  Act  of  1 995  engaged  by  the  reporting 
entity  identified  in  tern  4  to  influence  the  covered  Federal  actxm 

(b)  Enter  the  fuH  names  of  the  ndrviduaKs)  performing  services,  and  ndude  fuH  address  if  different  from  10  (a)  Enter  Last  Name.  First  Name,  and 
Mkidle  initial  (Ml) 


1 1    The  certifying  official  shal  sign  and  date  the  form,  pnnt  ha/her  name,  title,  and  telephone  number. 


According  to  tiie  Paperwork  Reduction  Act.  as  amended,  no  persons  are  required  to  resporx]  to  a  coHectkxi  of  Information  unless  it  displays  a  valid  OMB  Control 
Number  The  vaNd  OMB  control  number  for  this  viformatnn  cofection  is  OMB  No  034S-0046  Public  reporting  burden  for  this  colecOon  of  information  is 
estlmatad  to  average  10  minutes  per  response,  including  tvne  for  reviewing  mslructions.  searching  existing  data  sources,  gatfiering  and  maintaining  the  data 
needed,  and  completing  and  reviewing  the  coHect»n  of  information  Send  comments  regardvig  the  burden  ettimata  or  any  other  aspect  of  this  collection  of 
Information,  including  suggestions  for  reducing  ihM  burden,  to  the  Office  of  Management  and  Budget,  Paperwork  Reduction  Project  (0348-0046).  Washington 
DC  20503 
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10CFR 

Ch   XVIII  30833 

72  25241 

420     25265 

810   26278 

Propo««d  Rul«s: 

Ch    1  26772 

32      26148 

50       30550.  31837 

76      30018 

431  30929 

II  CFR 

Pro|x>aad  Rul««: 

104    25672   31787 

III    31787 

12CFR 

201    34047 

261a 34391 

361    31250 

563    30527 

563c  30527 

563g  30527 

614     26278   33743 

707     32010 

716  31722  34535 

741  31722 

790  25266 

900  25267 

917  25267 

940  25267 

1735        26731 

Propoaad  Rul*s: 

35  31962 

207  31962 

226  33499 

346  31962 

533  31962 

611  26776 

900     25676,  26518  34127 

917  26518 

926  26518 

940  25676  34127 

944  26518 

950     25676,  26518  34127 
952   26518 

955  25676  34127 

956  25676  34127 

961  26518 

980  26518  ■ 

1710  33790 

13CFR 

121  30836 

124  33249 

14CFR 

25   25435 


39      25278  25280  25281 

25437  25627  25829  25833 

26121  26122  26124  26735 

26738  30527  30529  30532 

30534  30536  30538  30539 

30863  30865  30874  31253 

31255  31256  31259  32011 

32013  32015  32016  32018 

32021  33441  33444  33743 

33745  34048  34054  34055 

34059  34061  34063  34065 

34069,  34322.  34341 

71      25439  25440.  26126 

26128.  30541  30876  30877. 

30878,  30879,  32023  33250, 

33614,  33749  33750  34392 

91      31214  31798  33751, 

34368 

93    33751 

95   26740 

97      25838  25842  31427 
31798 

121  26128.  33751 

129  33751 

135  „.  33751 

158         34536 

Propo««d  Rul«a: 

23  30936 

39      25694  25696  25892 

26149,  26152  26781  26783, 

30019  30021  30023  30025, 

30028  30031  30033,  30553, 

31109  31113  31291  31837 

31839  34420 

71      25455,  25456,  25457, 

26154  26155  26156,  26157, 

26158,  26160,  26785  26786, 

26787,  26788  30036,  30678, 

31504  32046  32047,  33796 

121  33720 

135   33720 

15  CFR 

742   34073 

743   34073 

746   34073 

772   34073 

774   34073 

902   31430 

Proposed  Rulaa: 

301    30555 

922       31634   32048 

16  CFR 

305        30351 

313       33646 

Proposed  Rule*: 

307  26534 

310      26161 

17  CFR 

4  25980 

231       25843 

232       34079 

241        25843 

270      25630 

271       25843 

Proposed  Rules: 

240  26534 

18  CFR 

388       33446 

19  CFR 

12         33251 

19        31260 


24  31261 

101       31262 

122       31263 

159       31261 

162       33254 

174         31261 

20  CFR 

404         31800 

Proposed  Ru4e*: 

217  30366 

335       26161 

403        30037 

21  CFR 

10 25440 

13 25440 

14 25440 

15 25440 

25 30352 

176       34081 

177       26744 

178  26129  26746 

200  34082 

203  25639 

205  25639 

510  25641 

522  26747 

884         31454 

1301  30541 
Proposed  Rules: 

2  26789 

16 26162 

25 30366 

900      26162 

22  CFR 

123        34089 

Proposed  Rules: 

706       30369 

23  CFR 

450  31803 

668  25441 

771  31803 

Proposed  Rules: 

450  33922 

655  33994 

771  33960 

940  33994 

1410  33922 

1420  33960 

1430  33960 

24  CFR 

84  30498 

583  30822 

905  25445 
Proposed  Rules: 

2003  32240 

3280  31778 

3282  31778 

25  CFR 

Proposed  Rules: 

38  26728 

26  CFR 

1  31073,  31078,  31805, 

32152.  33753.  34535 

31 32152 

48  26488 

Proposed  Rules: 

1  26542.31115,31118. 

31841,  31853,  33504 


27  CFR 

275       

31079 

Proposed  Rules: 

9              

31853 

28  CFR 

522        

34362 

543         

34362 

29  CFR 

2584      

34393 

4022        

30880 

4044 

30880 

Proposed  Rules: 

1910      

33263 

30  CFR 

250      

25284 

914 

34092 

917 

29949 

936 

34094 

948 

26130 

31  CFR 

210         

33449 

560 

25642 

Proposed  Rutaa: 

10     

30375 

32  CFR 

701 

31456 

727 

26748 

767     

31079 

Ch  XXIX 

30542 

Proposed  Rules: 

199 

34423 

701 

31505 

33  CFR 

100           25446, 

25644, 

31083, 

31086 

.  33255 

.  33760 

110           31063, 

31086. 

31091. 

32023 

.33255 

,33760 

117            25446. 

25645. 

25646, 

29954.  30881 

,  31478 

,  33449 

155 

31806 

165            26489, 

26750, 

29954, 

30883,  30884. 

31086, 

31091. 

31479,  31813, 

32023, 

33255, 

33258,  33449, 

33450, 

33760, 
33770 

Proposed  Rules: 

117      

30043 

,  30938 

165            25458, 

25980. 

30376, 

31293 

,  34127 

167 

31856 

334 

33426 

34  CFR 

674 

26136 

Proposed  Rules: 
100 

26464 

104 

26464 

106 

26464 

110 

26464 

300 

30314 

36  CFR 

327       

26136 

Proposed  Rules: 

294 

30276 

,30288 

1253       

26542 

37  CFR 

1    

33452 
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Proposed  Rules: 

201                          25894,33266 
202 26162 

39  CFR 

20 29955,  34096 

111 26750,  31815 

913 31265 

952 32026 

Proposed  Rules: 

111  26792,  31118,  31506 

40  CFR 

9 25982.  26491 

22 30885 

52 29956,  29959,  30355, 

30358.  31093,  31267,  31480. 

31482,  31485,  31489,  32028, 

32030,  32033,  33259.  33455. 

33772.  34101,  34395.  34399 

60 32033 

62 25447.  33461,  34104 

63 26491,  34010,  34012 

70 32035 

81 29959,  34399 

117 30885 

122 30885 

123 30885 

124 30885 

125 30885 

131 31682 

141 25982,  34404 

142 25982 

143 25982 

144 30885 

180 25647,  25652,  25655, 

25660,  25857,  25860,  29963, 

30543,  33260,  33469,  33472, 
33692,  33703 

185 33692,  33703 

186 33692,33703 

228 30545,  31492 

261 31096,  32214 

270 39885 

271  26750,  26755,  29973, 

29981 ,  33774 

300 30482,  31821 

444 33423 

721 30912 

Proposed  Rules: 

51 31858,  33268 

52 26792,  30045,  30387, 

31120,  31297.31507,  32057, 
33280,  34427 

55 34129 

61 26932 

62 25460,  33504 

63 26544,  34252,  34278 

81  30045,  31859,  34427 

141 25894,  30194 

142 25894,  30194 

239 26544 


271  26802.  30046,  33797 

300 25292.  26803,  30489, 

31864,  32058 

403 26550 

430 31120 

41  CFR 

Ch   301  31824 

101-43 31218 

102-36     .31218,  33778.  33889 
Proposed  Rules: 

60-1 26088 

60-2 26088 

42  CFR 

414 25664 

447 33616 

457 33616 

Proposed  Rules: 

9 25894 

405 31124 

412 26282 

413 26282 

485 26282 

1001 32060 

1003 25460 

43  CFR 

4 25449 

Proposed  Rules: 

2930 31234,  34535 

3800 31234 

8340 31234 

8370 31234 

8560 31234 

9260 31234 

44  CFR 

64 30545 

Proposed  Rules: 

206 31129 

45  CFR 

92 33616 

95 33616 

Proposed  Rules: 

1159 31864 

46  CFR 

32 31806 

515 26506,  33479 

520 26506 

530 26506 

535 26506 

545 33480 

Proposed  Rules 

520 31130 

47  CFR 

1 29985,  31270,  34405 

11 29985,34405 


22  25451 

24 25452 

51 33480 

54 25864.  26513.  33480 

34407 

73     25450,  25453,  25669 

25865,  29985,  30547,  31100, 

31101,  31498  33778.  33779 

34405 

74 29985.  34405 

79 26757 

Proposed  Rules: 

20 33506 

64 33281 

73 25463.  25697.25865 

30046.  30047,  30558,  31130. 
31131.  33798.  33799 

48  CFR 

219 30191 

235 32040 

241 32040 

252 32041 

1516 31498 

1552 31498 

1804 31101 

1806 31101 

1815 30012,  31101 

1819 30012 

1823 31101 

1832 31101 

1845 31101 

1852 30012 

Proposed  Rules: 

2 30311 

11 30311 

15 30311 

17 33428 

23 30311 

32 25614 

42 30311 

52 25614 

209 32065 

215 32066 

223 32065 

552 33799 

1503 25899 

1552 25899 

570 33799 

1803 32069 

1852 32069 

5433 31131 

5452 31131 

49  CFR 

1 34105 

173 30914 

178 30914 

209 33262 

230 33262 

391 25285 

541 34106 


552  30680 

571  30680.  30915 

575  33481 

585  30680 

595 30680 

619  31803 

622  31803 

Proposed  Rules: 

80 34428 

350     26166.  32070  34132 

359 25540 

390  25540  26166.  32070 

34132 

394  25540.  26166,  32070 

34132 

395  25540,  26166.  32070 

34132 
398 25540.  26166.  32070 

34132 

538 26805 

571 33508 

613 33922 

621 33922 

622 33960 

623 33960 

50  CFR 

17 25867,  26438.  26762 

21 30918 

32 30772 

216 34014,  34408 

222 25670,  31500.  33779 

223 25670,  31500.  33779 

300 30014 

600 25881.  31283,  31430. 

33423 
622 30362.  30547.  31827. 

31831 

648 25887.  30548.  31836. 

32042.  33486 

654 31831 

660 25881,  26138.  31283. 

33423 

679 25290.  25671,  30549, 

31103.  31104.  31105.  31107, 
31288,  33779 
Proposed  Rules: 

10 26664 

13 26664 

17 26664,  30048,  30941, 

30951,  31298,  31870,  33283 

23 26664 

224 26167 

622 31132,  31507,  33801 

635 26876,  33513,  33517, 

33519 

660 31871,  34432 

679 30559,  32070,  34133 

34434 
697 25698 


IV 
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REMINDERS 

The  items  in  this  list  were 
editonally  compiled  as  an  aid 
to  Federal  Register  users 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
signiticance 

RULES  GOING  INTO 
EFFECT  MAY  30.  2000 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marksting 
Service 

Penshable  Agricultural 
Commodities  Act, 
implementation 
Limited  liability  companies: 
recognition  as  legal 
entities,  published  4  28-00 
Tobacco  inspection 
Mandatory  inspection  fees 
and  charges,  published  5 
26-00 
EDUCATION  DEPARTMENT 
Postsecondary  education 
Gaming  Early  Awareness 
and  Readiness  tor 
Undergraduate  Programs 
(GEAR  UP)  Program, 
published  4-27-00 

ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commlaalon 

Electric  utilities  (Federal  Power 
Act) 

Open  access  same-time 
intormation  system 
(OASIS)  and  standards  of 
conduct— 
Uniform  business 

practices   published  3- 

31-00 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs,  approval  and 
promulgation.  Slate  plans 
for  designated  facilities  and 
pollutants 

Idaho    published  3-28-00 
Indiana,  published  3-2800 

Air  quality  implementation 
plans    approval  and 
promulgation    various 
States 

New  York    published  4  28 
00 

Hazardous  waste  program 
authorizations 

Oklahoma,  published  3-29- 
00 
Water  programs 
Clean  Water  Act   - 
State  and  Tribal  watei 
quality  standards 
review  and  approval 
published  4-2  7  00 
Water  supply 


National  pnmary  dnnking 
water  regulations — 
Chloroform    maximum 
contaminant  level  goaT 
removed   published  5- 
30-00 
FEDERAL 

COMMUNICATIONS 
COMMISSION 
Common  earner  services 
Federal-State  Joint  Board 
on  Universal  Service — 
National  Exchange  Garner 
Association    Inc  .  Board 
of  Directors,  changes, 
published  5-30-00 
Radio  stations,  table  of 
assignments 
New  Hampstiire  and  Mane; 

published  5-3-00 
Texas,  published  5-2-00 
Vermont,  pubtisbed  5-3-00 
Wyoming  and  Nebraska, 
published  5-16-00 
Television  broadcasting 
Class  A  television  service, 
establishment 
Correction,  published  5- 
30-00 
Satellite  Home  Viewer 
Improvement  Act. 
implementation — 
Retransmission  consent 
violations;  entorcement 
procedures,  published 
229-00 
GENERAL  SERVICES 
ADMINISTRATION 
Federal  Management 
Regulation 

Excess  (personal  property; 
disposition,  published  5- 
16-00 
Correction    published  5- 

25-00 
Correction    published  5- 
25-00 

NUCLEAR  REGULATORY 
COMMISSION 

Spent  nuclear  fuel  and  high- 
level  radioactive  waste; 
independent  storage, 
licensing  requirements 
Approved  spent  fuel  storage 

casks    list    published  4- 

27-00 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Electronic  Data  Gathering. 
Analysis   and  Retrieval 
(EDGAR) 
Filer  Manual — 
Update  adoption  and 
incorporation  by 
reference    published  5 
26-00 
Electronic  Data  Gathering 
Analysis    and  Retneval 
(EDGAR)  system 
Modernization,  filing 
requirements,  changes, 
published  4  27  00 


TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Drawbridge  operations 
Massachusetts,  published  4- 
27-00 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives 
Agusta.  published  4-24-00 
Fokker   put)lished  5-12-00 
Maule  Aerospace 
Technology,  Inc  , 
published  5-9-00 

TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 

Anthropomorphic  test  devices 
Occupant  crash  protectior> — 
1 2-nK>nth-old  infant  crash 
test  dummy,  published 
3-31-00 
TREASURY  DEPARTMENT 
Thrift  Supervision  OfTtce 
Operations 
Government  securities 
transfer  and  repurchase, 
published  3-28-00 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Walnuts  grown  in — 
Calif omia.  comments  due  by 
6-5-00,  publistied  4-5-00 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Admlrtistration 

Fishery  conservation  and 
management 
Alaska,  tishenes  of 
Exclusive  Economic 
Zone — 

Halibut,  comments  due  by 
6-6-00    published  5-22- 
00 
Scallop,  comments  due  by 
6-5-00   published  4-21- 
00 
Northeastern  United  States 
tishenes — 

Spiny  dogfish,  comments 
due  by  6-5-00, 
published  5-4-00 
DEFENSE  DEPARTMENT 
Pnvacy  Act,  implementation 
Defense  Commissary 
Agency,  comments  due 
by  6-9-00,  published  4-10- 
00 
Defense  Threat  Reduction 
Agency   comments  due 


by  6-9-00,  published  4-10- 
00 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous, 
national  emission  standards 
Polyether  polyols  production, 
etc  ,  comments  due  by  6- 
7-00.  published  5-8-00 
Radionuclides  ottier  than 
radon  from  DOE  facilities 
and  from  Federal  facilities 
other  than  NRC  licensees 
and  not  covered  by 
Subpart  H;  comments  due 
by  6-9-00;  published  5-9- 
00 
Air  pollutants,  fiazardous; 
national  emission  standards: 
Polyettier  polyols  production, 
etc  ,  comments  due  by  6- 
7-CX),  published  5-8-00 
Air  quality  implementation 
plans,  approval  and 
promulgation;  various 
States 
Ariwnsas,  comments  due  by 

6-8-00;  published  5-9-00 
Oregon;  comments  due  by 
6-9-00;  published  5-10-00 
Air  quality  implementatHsn 
plans,  vAvapprovat  and 
promulgation;  various 
States,  air  quality  planning 
purposes,  designation  of 
areas 

Indiana,  comments  due  by 
6-9-CX),  published  5-10-00 
Hazardous  waste  program 
authonzations 
Oklahoma,  comments  due 
by  6-9-00.  published  5-10- 
00 
West  Virginia,  comments 
due  by  6-9-00.  published 
5-10-00 
Superfund  program 
National  oil  and  hazardous 
substances  contingency 
plan — 

National  pnonties  list 
update,  comments  due 
by  6-8-00,  published  5- 
9-00 
Water  supply 

National  pnmary  dnnking 
water  regulations — 
Long  Term  1  Enhanced 
Surface  Water 
Treatment  and  Filter 
Backwash  Rule, 
comments  due  by  6-9- 
00;  published  4-10-00 
FARM  CREDIT 
ADMINISTRATION 
Farm  credit  system 
Organization — 
Stockholder  vote  on  like 
lending  authonty. 
comments  due  by  6-8- 
00,  published  5-9-00 
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FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  services; 

Gamer  identification  codes; 
"soft  slamming"  and 
carrier  identification 
problems  arising  from 
stiared  use,  and  resellers 
requirement  to  obtain  own 
codes;  comments  due  by 
6-6-00;  published  5-23-00 

Incumbent  local  exchange 
carriers;  depreciation 
requirements  review;  1998 
biennial  regulatory  review; 
comments  due  by  6-9-00; 
put>lished  4-10-00 
Radio  stations;  table  of 

assignments: 

New  Mexico;  comments  due 
by  6-5-00;  published  5-3- 
00 

FEDERAL  DEPOSIT 
INSURANCE  CORPORATION 

Risk-based  capital: 
Recourse  and  direct  credit 
substitutes;  comments  due 
by  6-7-00;  published  3-8- 
00 

FEDERAL  HOUSING 
HNANCE  BOARD 

Federal  home  loan  bank 

system: 

Advances,  eligible  collateral, 
and  new  business 
activities;  comments  due 
by  6-7-00;  putilished  5-8- 
00 

FEDERAL  RESERVE 
SYSTEM 

Risk-based  capital: 
Recourse  and  direct  credit 
substitutes;  comments  due 
by  6-7-00;  published  3-8- 
00 

FEDERAL  TRADE 
COMMISSION 

Industry  guides 
Household  tumlture  Industry; 
comments  due  by  6-9-00; 
published  4-10-00 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Health  Care  Financing 
Administration 

Medicare: 
Skilled  nursing  facilities; 
prospective  payment 
system  and  consolidated 
billing,  update;  comments 
due  by  6-9-00;  published 
4-10-00 

INTERIOR  DEPARTMENT 

Indian  Affairs  Bureau 

Education: 


Southwestern  Indian 
Polytechnic  Institute; 
personnel  system; 
comments  due  by  6-7-CX}; 
published  5-8-00 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Endangered  and  threatened 
species: 

Califomia  tiger  salamander; 
Santa  Barbara  distinct 
population;  comments  due 
by  6-5-00;  published  5-19- 
00 
Importation,  exportation,  and 
transportation  of  wildlife: 
Injurious  non-indigenous  fish 
and  wildlife;  comments 
due  by  6-7-00;  published 
3-6-00 

NATIONAL  ARCHIVES  AND 
RECORDS  ADMINISTRATION 

Public  availability  and  use: 
NARA  facilities;  locations 
and  hours  of  use; 
comments  due  by  6-7-00; 
published  5-8-00 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Securities: 
Trading  data;  electronic 
submission  by  exchange 
members,  brokers,  and 
dealers;  comments  due  by 
6-7-00;  published  5-8-00 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Drawbridge  operations: 
Arkansas;  comments  due  by 
6-6-00;  published  4-7-00 
Ports  and  waterways  safety: 
Atlantic  Ocean,  Virginia 
Beach,  VA;  safety  zone; 
comments  due  by  6-5-00; 
published  5-26-00 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Airtsus;  comments  due  by  6- 

9-00;  published  5-10-00 
Boeing;  comments  due  by 

6-5-00;  published  4-19-00 
Eurocopter  Deutschland; 

comments  due  by  6-5-00; 

published  4-6-00 
McDonnell  Douglas; 

comments  due  by  6-5-00; 

published  4-5-00 
Saab;  comments  due  by  6- 

9-00;  published  5-10-00 
Class  C  airspace;  comments 
due  by  6-8-00;  published  4- 
25-00 


Class  D  airspace;  comments 

due  by  6-5-00;  published  5- 

5-00 
Class  E  airspace;  comments 

due  by  6-5-00;  published  4- 

21-00 
Restricted  areas;  comments 

due  by  6-9-00;  published  4- 

25-00 

TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 

Fuel  economy  standards: 

Alternative  fuel  vehkiles; 
manufacturing  incentives; 
comments  due  by  6-8-00; 
published  5-9-00 
Insurer  reporting  requirements: 

Insurers  required  to  file 
report;  lists;  comments 
due  by  6-6-00;  published 
4-7-00 
Motor  vehicle  safety 
standards: 

Occupant  crash  protection — 
Occupant  protection  in 
interior  impact;  head 
impact  protection; 
comnfients  due  by  6-5- 
00;  published  4-5-00 

TREASURY  DEPARTMENT 
Comptroller  of  the  Currency 

Risk-based  capital: 
Recourse  and  direct  credit 
substitutes;  comments  due 
by  6-7-00;  published  3-8- 
00 

TREASURY  DEPARTMENT 
Fiscal  Service 

Federal  management  services: 
Automated  Clearing  House; 
Federal  agencies 
participation;  comments 
due  by  6-6-00;  published 
4-7-00 

Correction;  comments  due 
by  6-6-00;  published  4- 
12-00 

TREASURY  DEPARTMENT 
Thrift  Supervision  Office 

Risk-based  capital: 
Recourse  and  direct  credit 
substitutes;  comments  due 
by  6-7-00;  published  3-8- 
00 


LIST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 


with   'PLUS'   (Public  Laws 
Update  Service)  on  202-523- 
6641    This  list  IS  also 
available  online  at  http:// 
www .  nara .  gov/f  edreg . 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "Slip  law"  (Individual 
pamphlet)  form  from  the 
Superintendent  of  Documents. 
U.S.  Govemment  Printing 
Office,  Washington.  DC  20402 
(phone,  202-512-1808)   The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/nara/ 
index.html.  Some  laws  may 
not  yet  be  available. 

H.R.  2412/P.L.  106-203 

To  designate  tfie  Federal 
building  and  United  States 
courthouse  located  at  1300 
South  Harrison  Street  in  Fort 
Wayne,  Indiana,  as  tfie  "E. 
Ross  Adair  Federal  Building 
and  United  States 
Courthouse".  (May  22.  2000; 
114  Stat.  310) 

S.  2370/P.L  106-204 

To  designate  tfie  Federal 
building  located  at  500  Peari 
Street  in  New  York  City,  New 
York,  as  the  "Daniel  Patrick 
Moynihan  United  States 
Courthouse".  (May  23,  2000; 
114  Stat.  311) 

Last  List  Mav  22.  2000 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electronic  mail 
notification  service  of  newly 
enacted  public  laws  To 
subscribe,  go  to  www.gsa  gov 
archives/publaws-l.hfml  or 
send  E-mail  to 
listserv@www.gsa.gov  with 
the  following  text  message 

SUBSCRIBE  PUBLAWS-L 

Your  Name. 

Note:  This  service  is  strictly 
for  E-mail  notification  of  new 
laws  The  text  of  laws  is  not 
available  through  this  service 
PENS  cannot  respond  to 
specific  inquines  sent  to  this 
address. 


VI 
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CFR  CHECKLIST 


This  checklist,  prepared  by  the  Office  of  the  Federal  Register,  is 

published  weekly  It  is  arranged  in  tfie  order  of  CFR  titles  stock 

numbers  prices,  and  revision  dates 

An  astensk  (")  precedes  each  entry  that  has  been  issued  since  last 

week  and  which  is  now  available  for  sale  at  the  Government  Pnnting 

Office 

A  checklist  of  current  CFR  volumes  composing  a  complete  CFR  set, 

also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 

Affected),  which  is  revised  monthly 

The  CFR  IS  available  free  on-line  through  the  Government  Pnnting 

Office  s  GPO  Access  Service  at  http  //www  access  gpo  gov/nara/cfr/ 

index  html  For  information  about  GPO  Access  call  the  GPO  User 

Support  Team  at  1-888-293-6498  (toll  free)  or  202-512-1530 

The  annual  rate  tor  subscnption  to  all  revised  paper  volumes  is 

$951  00  domestic,  $237  75  additional  tor  foreign  mailing 

Mail  orders  to  the  Supenntendent  of  Documents.  Attn  New  Orders. 

P  O  Box  371954.  Pittsburgh,  PA  15250-7954  All  orders  must  be 

accompanied  by  remittance  (check,  money  order.  GPO  Deposit 

Account.  VISA.  Master  Card,  or  Discover)  Charge  orders  may  be 

telephoned  to  the  GPO  Order  Desk.  Monday  through  Friday,  at  (202) 

512-1800  from  8(X)am  to400pm  eastern  time,  or  FAX  your 

charge  orders  to  (202)  512-2250 


Titl* 

1 ,  2  (2  Reserved) 

3  (1997  Compilation 


and  Parts 
101)  , 


100  and 


5  Parts: 

1-699 

700-1199     

1200-End  6(6 
Reserved)  . 

7  Parts: 

1-26  

27-52  

53-209 

210-299       

300-399       

400-«99       

700-899     

900-999       

1000-1199  

1200-1599  

1600-1899  

1900-1939  

1940-1949  

1950-1999  

2000-£nd 


9  Parts: 

1-199 
200-€nd 


Stock  Numb*r 

(869-038-00001-3) 

(869-042-00002-1) 
(869-042-00003-0) 

(869-O42-00004-8) 
(869-042-00005-6) 

(869-042-00006-4) 

(869-042-O0007-2) 
(869-042-00008- t) 
(869-042-00009-9) 
(869-042-000 10-2) 
(869-042-00011-1) 
(869-042-00012-9) 
(869-042-00013-7) 
(869-042-00014-5) 
(869-042-00015-3) 
(869-042-00016-1) 
(869-042-00017-0) 
(869-042-00018-8) 
(869-042-00019-6) 
(869-042-00020-0) 
(869-042-00021-8) 

(869-042-00022HS) 

(869-042-00023-4) 
(869-042-00024-2) 


10  Parts: 

1-50  (869-042-00025-1) 

51-199      (869-042-00026-9) 

200-499     (869-042-00027-7) 

500-End     (869-042-00028-5) 


11 


(869-042-00029-3) 


12  Parts: 

1-199         (869-042-00030-7) 

200-219      (869-042-00031-5) 

220-299      (869-042-00032-3) 

300-499      (869-042-00033-1) 

500-599      (869-042-00034-0) 

600-£nd     (869-042-00035-8) 


13 


(869-042-00036-6) 


Pric« 

650 

22  00 
850 

43  00 
3100 

48  00 

28  00 
35  00 

22  00 
54  00 

29  00 
4100 
37  00 
46  OO 
1800 

44  00 
6100 
2100 

37  00 

38  00 
3100 

4100 

46  00 
44  00 

46  00 
38  00 
38  00 
48  00 

23  00 
1800 

22.ra 

45.00 
29  00 
2600 
5300 

35  00 


R«vlak>n  Date 
Apr   1   2000 


Jan 
Jon 

Jan 
Jan 

Jon 

Jon 
Jan 
Jan 
Jan 
Jan 
Jan 
Jan 
Jan 
Jon 
Jan 
Jan 
Jan 
Jan 
Jan 
Jon 

Jan 

Jan 
Jan 

Jan 
Jan 
Jan 
Jan 

Jan 

Jan 
Jan 
Jan 
Jan 
Jan 
Jan 


2000 
2000 

2000 

2000 

2000 

2000 
2000 
2000 
2000 
2000 
2000 
2000 
2000 
2000 
2000 
2000 
2000 
2000 
2000 
2000 

2000 

2000 
2000 

2000 
2000 
2000 
2000 

2000 

2000 
2000 
2000 
2000 
2000 
2000 


Jan   1   2000 


TWa  Stock  Number 

14  Psrts: 

1-59        > (869-042-00037-4) 

60-139   (869-042-00038-2) 

140-199  (869-038-00039-3) 

200-1199  (869-042-00040-4) 

1200-End (869-042-00041-2) 

15  Parts: 

0-299     (869-042-00042-1) 

300-799  (869-042-00043-9) 

800-End (869-042-O0044-7) 

16  Parts: 

0-999       (869-042-00045-5) 

1000-End (869-042-O0046-3) 

17  Parts: 

1-199      (86<W)38-00048-2) 

200-239  (86V-038-00049-1) 

240-End  (869-038-00050-4) 

18  Parts: 

1-399      (869-038-00051-2) 

400-End  (869-038-00052-1) 

19  Parts: 

1-140      (869-038-00053-9) 

141-199  (869-038-00054-7) 

200-End  (869-038-00055-5) 

20  Parts: 

1-399     (869-038-00056-3) 

400-499    (869-038-00057-1) 

500-End  (869-038-O0058-0) 

21  Parts: 

1-99        (869-038-00059-8) 

100-169  (869-038-00060-1) 

170-199  (869-038-00061-0) 

200-299  „,.. (869-038-00062-8) 

300-499   (86'W)38-00063-6) 

500-599  (869-038-00064-4) 

600-799  (869-038-00065-2) 

800-1299 (869-038-00066-1) 

1300-End    (869-038-00067-9) 

22  Parts: 

1-299     (869-038-00068-7) 

300-End  (869-038-00069-5) 

23  (869-038-00070-9) 

24  Parts: 

0-199      (86'M)38-O0071-7) 

200-499   (869-038-00072-5) 

500-699  (869-038-00073-3) 

700-1699  (869-038-00074- 1) 

■1700-End      (869-042-00075-7) 

25  (869-038-00076-8) 

26  Parts: 

§§10-1-160  (869-038-00077-6) 

§§161-1  169  (86W)38-00078-4) 

§§1  170-1  300  (869-038-00079-2) 

§§1301-1400  (869-038-00O8O-6) 

§§1401-1440  (869-038-00081-4) 

§§  1  44 1  ■  1  500  (869-038-00082-2) 

§§1501-1640  (869-038-00083-1) 

§§  1  64 1  - 1  850  (869-038-00084-9) 

§§1851-1907  (869-038-00085-7) 

§§  1  908-1  1000  (869-038-00086-5) 

§§11001-11400  (869-038-00087-3) 

§§1  1401-End  (869-038-00088-1) 

2-29  (869-038-00089-0) 

•30-39    (869-042-00090- 1) 

40-49    {869-038^M091-l) 

50-299    (869-042-00092-7) 

300-499  (869-038-00093-8) 

500-599         (869-038-00094-6) 

600-End    (869-038-00095-4) 

27  Parts: 

1-199     (869-038-00096-2) 


58  00 
46  00 
1700 
29  00 

25  00 

2800 
45,00 

26  00 

33  00 

43  00 

29  00 
34.00 

44  00 

48  00 
1400 

37.00 
36X 
1800 

30.00 
5)00 
44  00 


Revision  Data 

Jan  1   2000 

Jan  1   2000 

Jan  1.  1999 

Jan  1.  2000 

Jan  1   2000 

Jan  1   2000 

Jan  1   2000 

Jan  1   2000 

Jan  I   2000 

Jan  1   2000 

Apr  1    1999 

Apr  1.  1999 

Apr  1    1999 

Apr.  1    1999 

Apr  1    1999 

Apr  1    1999 

Apr  1    1999 

Apr  1    1999 


Apr    1    1999 

Apr    1    1999 

'Apr    1    1999 


2400 

Apr    1 

1999 

2800 

Apr    1 

1999 

2900 

Apr    1 

1999 

1100 

Apr   1 

1999 

18.00 

Apr    1 

I9W 

28  00 

Apr    1 

1999 

900 

Apr   1 

1999 

35.00 

Apr    1 

IWV 

1400 

Apr    1 

1999 

44  00 

Apr    1 

1999 

3200 

Apr   1 

1999 

27.00 

Apr  1 

1999 

34  00 

Apr    1 

1999 

3200 

Apr    1 

1999 

1800 

Apr    1 

1999 

40  00 

Apr    1 

1999 

1800 

'Apr    1 

2000 

47.00 

Apr,  1 

1999 

27  00 

Apr   1 

1999 

50  00 

Apr    1 

199V 

34  00 

Apr    1 

1999 

25  00 

Apr    1 

I9V9 

43  00 

Apr    1 

1999 

30  00 

Apr    1 

1999 

27.00 

'Apr   1 

1999 

35  00 

Apr   1 

1999 

40  00 

Apr    1 

1999 

38  00 

Apr   1 

1999 

40  00 

Apr   1 

1999 

55,00 

Apr   1 

1999 

39  00 

Apr   1 

1999 

3100 

Apr    1 

2000 

1700 

Apr    1 

1999 

23.00 

Apr    ) 

2000 

37.00 

Apr,  1 

1999 

1100 

Apr   1 

1999 

n,x 

Apr    1 

1999 

53,00        Apr   1    1999 
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Vll 


mie 


stock  Number 


200-End    (869-038-00097-1) 

28  Parts:  

0-42     (869-038-00098-9) 

43-end  (869-038-00099-7) 

29  Parts: 

0-99    (869-038-00)00-4) 

100-499    (869-038-00 1 01 -2) 

500-899  (869-038-00102-1) 

900-1899  (869-038-00103-9) 

1900-1910  (§§1900  to 

1910999)  (869-038-00104-7) 

1910  (§§1910.1000  to 

end)  (869-038-00 1 05-5)   , 

1911-1925  (869-038-00106-3)  . 

1926  (869-038-00107-1) 

1927-End  (869-038-00108-0) 

30  Parts: 

1-199     (869-038-00109-8) 

200-699  (869-038-00110-1) 

700-End  (869-038-00111-0) 

31  Parts: 

0-199  (869-038-00112-8).. 

200-End  (869-038-00113-6)  .. 

32  Parts: 

1-39  Vol  I 

1-39  Vol,  II 19.00 

1-39  Vol.  Ill 

1-190  (869-038-00114-4)   . 

191-399  (869-038-00115-2) 

400-629      (869-038-00116-1)  .. 

630-699 (869-038-00117-9)  .. 

700-799 (869-038-00118-7)  .. 

800-End  (869-038-00119-5). 

33  Parts: 

1-124  (869-038-00120-9)  .. 

125-199  (869-038-00121-7)  .. 

200-End  (869-038-00122-5)  .. 


Price 

Revision  Date 

1700 

Apr. 

1    1999 

39.00 

July 

1    1999 

32.00 

July 

1,  1999 

28.00 

July 

1,  1999 

13.00 

July 

1,  1999 

40.00 

8  July 

1,  1999 

21.00 

July 

1,  1999 

46,00 

July 

1.  1999 

28,00 

July 

1.  1999 

18.00 

July 

1.  1999 

30.00 

July 

1.  1999 

43,00 

July 

1,  1999 

35.00 

July 

).  1999 

30.00 

July 

I,  1999 

35,00 

July 

1,  1999 

21,00 

July 

1.  1999 

48.00 

July 

1,  1999 

15.00 

5  July 

1,  1984 

19.00 

'July 

1,  1984 

18.00 

2  July 

1.  1984 

46.00 

July 

1.  1999 

55.00 

July 

.  1999 

32.00 

July 

1999 

23.00 

July 

,  1999 

27.00 

July 

.  1999 

27.00 

July 

.  1999 

Title 


Stock  Numl>er 


Price        Revision  Date 


34  Parts: 

1-299  (869-038-00)23-3) 

300-399  (869-038-00124-1) 

400-End  (869-038-00125-0) 

35  (869-038-00 126-8) 


32.00 
41.00 
33.00 

28.00 
25.00 
46.00 

14.00 


36  Parts 

1-199  (869-038-00127-6)  21.00 

200-299    (869-03arO0 128-4)  23.00 

300-End  (869-038-00129-2) 38.00 


37 


(869-038-00130-6)  29.00 


38  Parts: 

0-17  (869-038-00131-4)  37.00 

18-£nd  (869-038-00)32-2)  41.00 


39  (869-038-00133-1) 

40  Parts: 

1-49  (869-038-00134-9) 

50-51   (869-038-00135-7) 

52  (52  01-52.1018)  (869-038-00136-5) 

52  (52.1019-End)  (869-038-00137-3) 

53-59  (869-038-00138-1) 

60   (869-038-00139-0) 

61-62  (869-038-00)40-3) 

63(63  1-63  1119) (869-038-00141-1) 

63  (63. 1200-End)  (869-038-00142-0) 

64-71    (869-038-00143-8) 

72-80  (869-038-00144-6) 

81-85  (869-038-00145-^) 

86   (869-038-00146-2) 

87-135  (869-038-00146-1) 

136-149  (869-038-00 148-9) 

150-189  (869-038-00149-7) 

190-259 (869-038-00150-1) 


24.00 

33.00 
25.00 
33.00 
37.00 
19.00 
59.00 
19.00 
58.00 
36,00 
11.00 
41.00 
33,00 
59.00 
53.00 
40.00 
35.00 
23.00 


July 
July 
July 

July 
July 
July 

'July 


July 
July 
July 

July 


July 
July 

July 


July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 


1999 
1999 
1999 

1999 
1999 
1999 

1999 


1999 
1999 
1999 

1999 


1999 
1999 

1999 


1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 


260-265 (869-038-00151-9) 

266-299 (869-038-00152-7) 

300-399  (869-038-00153-5) 

400-424  (869-038-00154-3) 

425-699  (869-038-00155-1) 

700-789 (869-038-00156-0) 

790-End  (869-038-00157-8) 


32.00 
33.00 
26.00 
34.00 
44.00 
42.00 
23,00 


41  Chapters: 

1.  1-1  to  1-10  13.00 

1.  1-11  to  Appendix  2  (2  Reserved) 13.00 

3-6 14.00 

7  6.00 

8  4.50 

9  : 13.00 

10-17  9.50 

18,  Vol.  I  Parts  1-5  13,00 

18,  Vol,  II,  Parts  6-19 13,00 

18,  Vol.  III.  Parts  20-52  13.00 

19-100  13.00 

1-100  (869-038-00158-6)  14,00 

10>  (869-038-00159-4)  39  00 

102-200 (869-038-00160-8).  16  00 

201-End  (869-038-00161-6)  15.00 

42  Parts: 

1-399  (869-038-00162-4) 

400-429  (869-038-00163-2) 

430-End  (869-038-00164-1) 


36.00 
44,00 
54.00 

32  00 

47,00 


33.00 
16.00 
30.00 
40.00 

27,00 
23.00 
8,00 
26.00 
15,00 


43  Parts: 

1-999  (869-038-00165-9) 

1000-end  (869-038-00166-7) 

44  (869-038-00167-5) 

45  Parts: 

1-199  (869-038-00168-3) 

200-499 (869-038-00169-1) 

500-1199 (869-038-00170-5) 

1200-End (869-038-00171-3) 

46  Parts: 

1-40  (869-038-00172-1) 

41-69  (869-038-00173-0)  . 

70-89  (869-038-00174-8) 

90-139 (869-038-00175-6) 

140-155 (869-038-00176-4)  , 

156-165 (869-038-00177-2)  21,00 

166-199 (869-038-00178-1)  27.00 

200-499 (869-038-00179-9)  23.00 

500-End  (869-038-00180-2)  15.00 

47  Parts: 

0-19  (869-038-00181-1)  . 

20-39  (869-038-00182-9) 

40-69  (869-038-00183-7) 

70-79  (869-038-00184-5) 

80-End  (869-038-00185-3)  , 

48  Chapters: 

1  (Parts  1-51)  (869-038-00186-1) 

1  (Parts  52-99)  (869-038-00187-0) 

2  (Parts  201-299)  (869-038-00188-8) 

3-6  (869-038-00189-6)  . 

7-14  (869-038-00190-0) 

15-28  (869-038-00191-8) 

29-End  (869-038-00192-6) 

49  Parts: 

1-99  .". (869-038-00193-4) 

100-185 (869-038-00194-2) 

186-199 (869-038-00195-1) 

200-399 (869-038-00196-9)  . 

400-999  (869-038-00 197-7)  .. 

1000-1199  (869-038-00198-5) 

1200-End (869-038-00199-3) 

50  Parts: 

1-199  (869-038-00200-1) 

200-599 (869-038-00201-9) 


39.00 
26.00 
26.00 
39.00 
40.00 

55.00 
30.00 
36.00 
27.00 
35.00 
36.00 
25.00 

34.00 
53.00 
13.00 
53.00 
57.00 
17.(X) 
14.00 

43.00 
22.00 


July 
July 
July 
July 
July 
July 
July 

^July 
3  July 
3  July 
^July 
2  July 

2  July 
^July 

3  July 
^July 
3  July 
2  July 

July 
July 
July 
July 

Oct 
Oct 
Oct 

Oct 
Oct 


28.00        Oct 


Oct 
Oct 
Oct 
Oct 

Oct 
Oct 
Oct 
Oct 
Oct 
Oct 
Oct. 
Oct 
Oct 

Oct. 
Oct 
Oct 
Oct 
Oct 

Oct 
Oct 
Oct 
Oct 
Oct 
Oct 
Oct 

Oct 
Oct 
Oct 
Oct 
Oct 
Oct 
Oct 

Oct 
Oct 


1999 
1999 
1999 
1999 
1999 
1999 
1999 

1964 
1984 
1984 
1984 
1984 
1984 
1984 
1984 
1984 
1984 
1964 
1999 
1999 
1999 
1999 

1999 
1999 
1999 

1999 
1999 

1999 

1999 
1999 
1999 
1999 

1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 

1999 
1999 
1999 
1999 
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1999 
1999 
1999 
1999 
1999 
1999 
1999 

1999 
1999 
1999 
1999 
1999 
1999 
1999 

1999 
1999 
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Title  Stock  Number  Price        Revision  Date 

600-£nd  {a69-€3S-0O2O2-7)  37  00        Oct    1    1999 

CFP  Index  and  Findings 

Aids    (869-03a-00047-4)  48  00         Jan    I    1999 

Complete  1998  CFP  set 951  00  1998 

Microdctie  CFI?  Edition 

Subscription  (mailed  as  issued)  247  00  1998 

Individual  copies                              100  1998 

Complete  set  (one- time  mailing)       247  00  1997 

Complete  set  (one-tinr>e  mailing)  264  00  1996 

■  Because  Title  3  is  on  annual  compilation  tins  volume  and  all  previous  voiun^es 
sixxjid  be  fetoined  os  a  peimonent  letefence  source 

-Ttie  July  1  1985  edition  ol  32  CFR  Pacts  !-189  contains  a  note  only  fO( 
PCKts  1-39  inclusive  For  the  lull  text  ol  the  Defense  Acquisition  Pegulotions 
in  Parts  1-39  consult  tf>e  three  CFP  volumes  issued  as  ol  July  1  19S4  containing 
those  ports 

'The  July  1  1985  edition  ol  41  CFB  Chapters  I-lOO  contains  a  note  only 
lor  Chapters  1  to  49  inclusive  For  ttie  tull  le«i  ol  procurement  legulalons 
in  Chapters  I  to  49  consult  the  eleven  CfS  volumes  issued  os  oi  July  i 
1984  coniaKiing  those  chapters 

'No  amencfrnents  to  this  volume  were  promulgated  during  the  pe'KXl  April 
I  1999  through  April  1  2000  The  CFB  volume  issued  os  ol  April  1  1999  should 
De  letamed 

'  No  omendmenis  lo  this  volume  were  promulgated  during  the  period  April 
1  1998  through  April  1  '999  The  CFB  volume  issued  as  ol  April  i  1998 
should  be  retoined 

•fMo  amendments  to  this  volurrw  were  promulgated  during  the  period  July 
1  1998  through  July  I  1999  ^he  CFP  volume  issued  as  ol  July  1  1998  should 
be  retoined 


2000 /Reader  Aids 


4-  y  .y'-''^^'^^^* /-\ 


h 


yv!^ej>c^f*3^/^ 


/^.t^//^  ^w 


Public  Papers 
of  the 
Presidents 
oftfie 
United  States 

William  J.  Clinton 

1993 

(Book  I) $51.00 

1993 

(Book  11)  $51.00 

1994 

(Book  I) $56.00 

1994 

(Book  II)  $52.00 

1995 

(Book  I) $60.00 

1995 

(Book  II)  $65.00 

1996 

(Book  1) $66.00 

1996 

(Book  II)  $72.00 

1997 

(Book  I) $69.00 

1997 

(Book  II)  $78.00 

1998 

(Book  I) $74.00 


Published  b\  ttie  Office  of  the  f-ederal  Register. 
National  ,Archi\ev  and  Records  .Administration 

Mail  order  to: 

Superintendent  of  Documents 
P.O.  Box  371954.  Pittsburgh.  PA 


Order  Now! 

The  United  States  Government  Manual 
1999/2000 

.\\  iho  ntYicial  handhHMik  n("  the  hcdcr.il  (imcrnmcnl.  ihc 
Manuiil  IS  the  best  source  ut  iiitormation  on  the  actiMties. 
lunctions,  orjzuni/aiioii.  and  principal  otticials  ot  the  agencies 
ot  the  legislative,  judicial,  and  executive  branches    It  also 
includes  intormation  on  quasi-otficial  agencies  ami  inter- 
national organizations  in  v^hich  the  I  niteii  States  participates. 

Particulariv  helplui  tor  those  interested  in  \\here  lo  go  and 
who  lo  contact  about  a  subject  ot  particular  concern  is  each 
agencv's     Sources  ot  lnlt)rnialu>n"  section,  which  provides 
addresses  and  telephone  numbers  tor  use  in  obtaining  specifics 
on  consumer  activities,  contracts  and  grants,  emplovment. 
publications  and  lilnis.  and  many  other  areas  ot  cili/en 
interest    I  he  Muniuil  also  includes  comprehensive  name  and 
agencv /subject  indexes 

Ot  significant  hisH)ncal  interest  is  Appendix  B,  which  lists 
the  agencies  and  tunctioiis  ot  the  lederal  (iovernmeni  abolish- 
ed, transferred,  or  renamed  subsequent  lo  March  4,  U^VV 

Ihc  Miinutil  IS  published  bv  ihe  Office  of  the  lederal 
Register,  National  Archives  and  Records  .\dmmisiralion 


$46  per  copy 


Superintendent  i)t  Documents  Publications  Order  Form 


tea  Gove 


(*«  JCATIflNS  •  '^RRJCX-Ai  "i  •  tLt<  'MOMK    w>«U«iC 


*7917 

I i    Yll«iS,  please  semi  me 


Charge  your  order 

It's  Easy! 

To  fax  your  orders  (202)  512-2250 

Phone  vour  orders  (202)  512-1800 


copies  of  The  I  nited  States  (Government  Manual  1  W^/2(K)«), 


S/N  ()6i>  ^XK)  OOKHJ   2  at  S46  iS57  S()  foreign)  each 

lotal  cost  of  111)  order  is  S     Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 

. _  Please  Choose  Method  of  Payment: 


Conip.uiv  oi  (viMituI  Harm- 


'  I'lcM^c-  l\[H.'  .It  print 


Addilion.il  ,iiktress/,iiifnUiiii  lino 


Slrccl  .iddrcsx 


(ilv.  Siali-   /IPciKle 


Daviimc  phonf  itKluilun!  .ircj  ^ihIo 


>  KS      NO 


t'lirchasi'  iifiltT  nuinhti  iiipiii>n.ili 

May  wr  make  yciur  raune/addms  avadahtc  lo  uttm-  mailers?      | |    [ | 


Check  Payable  to  the  Superintendent  of  Dcxruments 


□ 

I 1   CiPO  Deposit  Account 

I 1    VIS.A        I I   MasterCard  Account 


-D 


i                          '             t 

!      1   ! 

Thank  you  for 
your  order! 

_L     ^            iCredil  card  expiralion  dale  1 

Aulhoruin^  signature 

Mail  To:   Superintendent  of  Documents 

PO.  Box  .^71954.  Pittsburgh,  PA  15250-7954 


9/yy 


The  authentic  text  behind  the  news 

The  Weekly 
Compilation  of 

Presidential 
Documents 


This  unique  service  provides  up- 
to-date  information  on  Presidential 
policies  and  announcements.  It 
contains  the  full  text  of  the 
President's  public  speeches, 
statements,  messages  to 
Congress,  news  conferences,  and 
other  Presidential  materials 
released  by  the  White  House. 


Presidential 
Documents 


m/ 


Miin.iav   lar.uary  13.  1«*97 
Voiuiiit*  33 — Number  2 
Pa^  7-40 


The  Weekly  Compilation  carries  a 
Monday  dateline  and  covers  mate- 
rials released  during  the 
preceding  week.  Each  issue 
includes  a  Table  of  Contents,  lists 
of  acts  approved  by  the  President, 
nominations  submitted  to  the 
Senate,  a  checklist  of  White 
House  press  releases,  and  a 


digest  of  other  Presidential 
activities  and  White  House 
announcements.  Indexes  are 
published  quarterly. 

Published  by  the  Office  of  the 
Federal  Register,  National 
Archives  and  Records 
Administration. 


Order  Processing  Cocte 

*  5420 


DYES 


,  please  enter 


Superintendent  of  Documents  Subscription  Order  Form 

Charge  your  order. 

H's  Easy! 

To  fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 

one  year  subscriptions  for  the  Weekly  Compilation  of  Presidential  Documents  (PD)  so  1  can 


keep  up  to  date  on  Presidential  activities. 

□  $151.00  First  Cla,ss  Mail         D  $92.00  Regular  Mail 

The  total  cost  of  my  order  is  $ Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 

International  customers  please  add  25%. 

Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

I I   GPO  Deposit  Account 


Company  or  personal  name 


(Please  type  or  print) 


Additional  address/attention  line 


Streei  address 


Citv.  Stale.  ZIP  code 


Daytime  phone  includmg  area  cixle 


□   VISA 

1        MasterCard  Account 

:  !  i     1 

1 
1 

(Credit  card  expiration  date) 

Thank  you  for 

! 

your  order! 

Pun:ha.se  order  number  (optional) 

^  YES     NO 

May  we  make  vour  name^address  avaaaUe  to  odwr  maia^?      | |   | | 


Authon7ing  signature 

Mail  To:  Superintendent  of  Documents 

RO.  Box  371954,  Pittsburgh.  PA  15250-7954 


Would  you  like 
to  know. . . 

if  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  been  published  in  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so,  you 
may  wish  to  subscribe  to  the  LSA 
(List  of  CFR  Sections  Affected),  the 
Federal  Register  Index,  or  lx)th. 


LSA  •  List  of  CFR  Sections  Affected 

The  LSA  (Ust  of  CFR  Sections  Affected) 
is  designed  to  lead  users  of  ttie  Code  of 
Federal  Regulations  to  amendatory 
actions  put)(ished  in  tfio  Federal  Register. 
The  LSA  is  issued  monthly  in  cumulative  form. 
Entries  indicate  ttie  nature  of  the  char»ge»— 
such  as  revised,  removed,  or  corrected. 
$31  per  year. 

Federal  Register  Index 

The  mdex,  covenng  ttw  contents  of  the 
daily  Federal  Register,  is  issued  mont^^y  in 
cumulative  form.  Entries  eu^  carried 
primjrty  WKler  the  names  of  the  issuing 
agencies.  Significant  sut>(ects  are  earned 
as  cross-references. 
$28  per  year. 


A  finding  aid  (S  nclud&d  m  aach  publication  Mhich  listi 
rederal  Registm  oage  numcxtr^  Mitn  the  date  of  publication 
in  tbe  Federal  'Register 


Superintendent  of  Documents  Subscription  Order  Form 


Or'Jrr  P'rM:«siiny  CocM 

*  5421 


I I    1  ES.  enter  the  lollowing  indicated  suhscnptions  tor  one  year. 


LSA  (List  of  CFR  .Sections  AfTecled).  iLCS)  tor  Sn  per  \ear 
Federal  Register  Index  (FRU.S)  S2H  per  year 


Charge  your  order. 

It'»  Easy! 

To  fax  your  orders  (202)  512-2250 

Phone  vour  orders  (202)  512-1800 


The  total  cost  ol  iii\  order  is  S  Price  includes  re^^iar  domestic  postage  and  handling  and  is  subject  to  change. 

Internatn)nal  customers  please  add  l^'i 


(  ixiipanv  iT  (XTson.il   i.iJiic 


•VililiiKinjI  ,utiiirsv'.iilfi;l  I'ti  line 


I  t'ir.i-.>'  •■.(>■  "1  pnni 


Sued  .klilri-ss 


t  ilv.  S:.ik-   /If  ..kU- 


D.utime  phone  iniliulint'  .irt'.i  ,i»lf 


PuKtUSC  'llllll    lUlillllCt    ll'plUMlj! 


^^.s    NO 

May  ynv  malu'  ynur  name/addrwis  availahle  lo  odwr  nuulrrN?       | ]    | | 


Plea.se  Choose  Method  of  Payment: 

I 1    Check  Pavahlc  to  the  .Supennlendent  of  rkKuments 


I     1   CiP()  Depi>sit  Account  \     ]     T 

I     I    VISA        [ZJ   MasterCard  Account 

CXZT 


r 


]-□ 


XTT 


^"^Toin 


L_x_   1 

Thank  you  for 

It  ffdil  card  cxpit.ilion  ilale)  vour  Order' 


Aiiihon/jii;  Siiin.iliiu- 


Mail  To;   Superintendent  of  Documents 

PO   Box  ni4S4,  Pittshurgh,  PA  I '>2,'>(>-79,S4 


Public  Laws 


106th  Congress,  2nd  Session,  2000 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President 
Legislative  history  references  appear  on  each  law.  Subscription  service  includes  all  public  laws, 
issued  irregularly  upon  enactment,  for  the  106th  Congress,  2nd  Session,  2000 

Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Documents, 
U.S.  Government  Printing  Office.  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Register 
for  announcements  of  newly  enacted  laws  or  access  the  online  database  at 
http://www  access. gpogov/nara/index  html 


Superintendent  of  Documents  Subscriptions  Order  Form 
I I    I  ll<iS,  enter  my  subscription(s)  a.s  follows: 


Order  Prcx«ssjng  Code 

*6216 


Charge  your  order  JlKl^k    ^H* 
ft'8  Easy!  ^^^W   mSm 


To  fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 

subscnptions  to  PUBLIC  LAWS  for  the  106th  Congress.  2nd  Session.  2(XX)  for  $136  per  subscnption. 


The  total  cost  of  my  order  is  $    

International  customers  please  add  25%. 


Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change 


Company  or  personal  name 


(Please  type  or  pnni) 


Additional  address/attention  line 


Street  address 


City.  Stale.  ZIP  ccxJe 


Daytime  phone  including  area  c<xle 


Purchase  order  numtier  (optional) 

YES  NO 

May  we  make  your  name/address  available  to  other  mailers?      [__J   j | 


Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

EH   GPO  Deposit  Account         ^     !     j     !     |     |     | 
I I  VISA       I I  MasterCard  Account 


D 


^            i    !  ; 

Thank  you  for 
your  order! 

iCrpdn  card  expiration  d^ti^) 

Authorizing  signature 

Mail  To:  Superintendent  of  Documents 

RO.  Box  371954,  Pittsburgh,  PA  15250-7954 


I2A>» 


INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 

Know  when  to  cxpi'ct  your  renewal  notice  and  keep  a  good  thing  coming.  To  keep  our  subscnplion 
prices  down,  the  Ciovernmenl  Printing  Ottkc  niaiK  each  subscriber  only  one  renenal  notice  You  can 
learn  when  you  will  get  \our  renewal  notice  b>  checking  the  number  that  follows  month/year  code  on 
the  lop  line  ot  your  label  us  sfiovvn  in  this  exiimple 


\  renewal  notKc  wili  he 
sent  jppriixiinaieK  '^'idav- 
h«>r(trv  the  shown  date. 


/' 


Ar  hi   .:;m;th212j 

•  JOHN    SM[TH 

2  12    MAIN    STREET 

-nRF.nTVTl/.,E    MD    2  0704 


Die  'J'  K  I 


,    SMITH. 
SMITH 


.Z^ 


A  rene^^.il  niitiec  will  he 
sent  approximaleiv  40  iia>^ 
before  the  show  n  date. 


/■ 


Dbt  y"  R  I 


2    MAIN    STREET 
'PEST^.'TILE    MD    20^04 


To  be  sure  that  your  service  continues  without  interruption,  please  return  your  renewal  notice  promptly. 
It  your  subscription  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 
.Supcnntendent  ot  IXKuments,  Washington.  DC  2f)402  ^.^72  with  the  proper  remittance  Your  service 
will  be  reinstated 

To  change  your  address:  Please  .SE:ND  YOUR  MAILING  I.ABEL,  along  with  your  new  address  to  the 
Superintendent  of  I)<x:uments.  Attn:  Chief,  Mail  List  Branch.  .Mail  Stop:  S.SOM.  Washington. 
rX^ 20402  937^ 

To  inquire  about  your  subscription  service:  Please  SLND  YOUR  MAILING  LABFL.  along  with 
your  correspondence,  to  the  Superintendent  of  Documents.  Attn:  ChieL  Mail  List  Branch.  Mail 
Stop:  S.SOM.  Washington.  LK'  20402-937.^. 

To  order  a  new  subscription:  Please  use  the  order  form  provided  below 


Ofi«f  ■^'we'isfoq  Coda 

*  5468 


I I    I  li,S.  enter  m\  subscription* si  as  follou 


Supcnntendent  of  Documents  Subscription  Order  Form 

Charge  your  order 
tta  Easy! 
To  fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


subscriptions  to  Federal  Register  (FR»:  imludin^  the  daily  Federal  Register,  monthly  Index  and  List 

of  ChK  Sections  Alfected  (LSA».  at  %W1  each  per  year 

subscriptions  to  Federal  Register,  </</;7\  iml\  (FRfX)).  at  Sfi^H  each  per  year. 


The  total  cost  ot  niy  order  is  S 

International  customers  please  add  iy'< 


Price  includes  regular  domestic  postage  and  handling,  and  is  subject  to  change. 


("oinpanv  or  persi>nal  name 


I  Plfjse  tvpf  iir  print  i 


AJdilional  aililress/altcniion  line 


Stretfl  address 


Citv   Stale,  /.IF'eiKle 


Oavliine  phone  includini;  area  cinJe 


NKS      X) 


Piinhase  order  niimher  lopiion.ili 

Ma>  we  make  your  name/address  availabie  to  other  mailen?      | |    | | 


Please  Choose  Method  of  Payment: 

1 I  Check  Payable  to  the  Superintendent  of  Documents 


1 1   GPO  Deposit  Account         I 

I     I    VISA        LJ   MasterCard  Account 


n 


L 


L 


(Credit  card  expiration  date.) 


Thank  you  for 
your  order! 


Aultion/ing  signature 

Mail  To:   Supcnntendent  of  DtKuments 

P.O  Box  .'<719.S4.  Pittsburgh.  PA  LS2.'i()-79.'>4 
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Federal  Register/ Vol.  65.  No.  105 /Wednesday,  May  31,  2000 


The  FEDERAL  REGISTER  is  puhlishtMi  .IhiIv.  Monday  through 
Friday,  except  offiiial  holiiiays.  bv  the  (Iffic  e  of  the  Federal 
Register,  National  Archives  and  Records  Adniimslration. 
Washington.  IX:  20408,  under  the  Federal  Register  Act  (44  I'  SC 
("h    1.5)  and  the  regulations  of  the  Aiiministrative  (^omnnttee  of 
the  Federal  Register  (1  (;F'R  (!h    I)    The  Superintendent  of 
Documents.  li.S.  Ciovernnient  Printing  Office,  Washington.  IX; 
Z0402  is  the  ex(  iusive  distributor  of  the  official  edition 

The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public   regulations  and  legal  notices  issued l)v 
Federal  agencies   These  inc  hide  Presitlential  prix  lamations  and 
Executive  Orders.  Federal  agenc  v  doc  uments  having  general 
applicability  and  legal  effect,  documents  required  to  he  published 
bv  act  of  (Congress,  and  other  Federal  agenc  v  doc  viinents  of  public; 
interest 

Documents  are  on  file  for  public    msfiec  tion  in  tlu-  Offic  e  of  the 
Federal  Register  the  dav  before  thev  are  published,  unless  the 
issuing  agency  rwjuests  earlier  filing   For  a  list  of  doc  uments 
c:urrentlv  on  Hie  for  public  mspec  tion.  see  htt[)  /'www  nara  gov- 
fedreg 

The  §eal  of  the  National  Archives  and  Records  Administration 
authenticates  the  Federal  Register  as  the  offic  lal  serial  public  aticcn 
established  under  the  Federal  Register  ,Ai  t    I'nder  44  l'  S  ()    1.t()7, 
the  contents  of  the  Federal  Register  shall  be  ludiciallv  notic  ed 

The  Federal  Register  is  published  in  paper  and  on  Z4x  mic  rcjfic  he. 
It  is  also  availalile  onlint^  at  no  c  harge  as  one  of  the  databases 
on  GPO  Acx  ess,  a  servu  e  of  the  l'  ,S   Cioverninent  E'rinting  Offic  e 

The  online  edition  of  the  Federal  Register  is  issued  under  the 
authority  of  the  .Administrative  Committee  of  the  Federal  Register 
as  the  official  legal  equivalent  of  the  p<i[)er  and  mic  rofic  he  eclitions 
(44  U.S.C.  4101  and  1  CFR  .5  10).  It  is  updated  by  6  am    eac  h 
day  the  Federal  Register  is  published  and  it  inc  [udes  botli  text 
and  graphics  from  Volume  5<),  Number  1  (January  '2.  1')<)4|  forward 
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Title  3— 

The  President 


Presidential  Documents 


Proclamation  7313  of  May  24,  2000 
Day  of  Honor,  2000 


By  the  President  of  the  United  States  of  America 
A  Proclamation 

Fifty-five  years  ago  this  month,  the  torch  of  freedom  burned  bright  in  Europe 
once  again  as  Nazi  Germany  surrendered  to  the  Alhed  Forces.  Four  months 
later,  with  the  defeat  of  hnperial  Japan,  World  War  II — history's  bloodiest 
and  most  destructive  conflict — finally  came  to  an  end. 

That  war's  unprecedented  threat  to  world  peace,  freedom,  and  human  rights 
called  forth  an  unprecedented  response  from  the  American  people.  United 
and  determined  after  the  attack  on  Pearl  Harbor  in  1941,  American  men 
and  women  poured  into  factories  and  shipyards,  working  around  the  clock 
to  build  ships,  planes,  tanks,  and  guns.  Millions  of  others  risked  their 
lives  to  defend  our  Nation  and  preserve  the  ideals  of  democracy.  Bv  the 
war's  end,  some  15  million  had  served  in  our  Armed  Forces,  including 
more  than  1,200,000  African  Americans,  300,000  Hispanic  Americans,  50,000 
Asian  Americans,  20,000  Native  Americans,  6,000  Native  Hawaiians  and 
Pacific  Islanders,  and  3,000  Native  Alaskans. 

These  minority  members  of  our  Armed  Forces  served  with  honor  and  distinc- 
tion in  battles  around  the  globe.  Many  of  them — like  the  Tuskegee  Airmen, 
the  Japanese  American  troops  of  the  Army's  "Go  For  Broke"  regiment, 
and  the  Native  American  Code  Talkers  who  played  a  vital  role  in  winning 
the  war  in  the  Pacific — were  renowmed  for  their  bravery  and  dedication. 
America's  minority  veterans  fought  other  important  battles  as  well — battles 
against  prejudice,  ignorance,  and  discrimination.  Many  gave  their  lives  on 
foreign  soil  for  the  freedom  they  had  never  fully  shared  at  home.  Manv 
of  those  who  survived  returned  home  from  the  war  and  worked  to  make 
real  in  America  the  ideals  for  which  they  had  fought  so  hard  and  for 
which  so  many  of  their  comrades  in  arms  had  died. 

On  this  Day  of  Honor,  we  have  the  opportunity — and  the  responsibilitv — 
to  acknowledge  the  contributions  our  minority  veterans  have  made  to  the 
peace  and  freedom  we  enjoy  today.  I  ask  my  fellow  citizens  to  join  me 
in  saluting  the  African  American,  Hispanic  American,  Asian  American.  Na- 
tive American,  Native  Hawaiian,  Pacific  Islander,  Native  Alaskan,  and  other 
minority  members  who  served  so  valiantly  in  our  Armed  Forces  during 
World  War  n  and  to  remember  those  who  died  in  service  to  our  countrv. 
Their  extraordinary  devotion  to  duty  is  a  reminder  to  us  all  that  our  Nation's 
diversity  is  not  a  cause  for  division,  but  rather  one  of  our  greatest  strengths. 

The  Congress,  by  Senate  Joint  Resolution  44,  has  authorized  and  requested 
the  President  to  issue  a  proclamation  in  recognition  of  the  minority  veterans 
who  served  in  World  War  11. 

NOW,  THEREFORE,  I,  WILLIAM  J.  CLINTON,  President  of  the  United  States 
of  America,  do  hereby  proclaim  May  25,  2000,  as  the  Day  of  Honor,  2000. 
I  call  upon  all  Americans  to  observe  this  day  with  appropriate  programs, 
ceremonies,  and  activities  paying  tribute  to  the  service  and  sacrifice  of 
the  minority  veterans  of  our  Armed  Forces  who  served  during  World  War 
0. 
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IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  twenty-fourth 
(lav  of  Mav.  in  the  year  of  our  Lord  two  thousand,  and  of  the  Independence 
of  the  I  Inited  States  of  America  the  two  hundred  and  twenty-fourth. 


O^sHAJAJL^AN  ^j\Uio^^ 


IKK  Do.     (MV  1  ^ir^, 
Kilwi  -)    limii    rt  4"i    iiu! 
HillitiK  i>nU-    iri.  (il    1' 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U  S.C  1510 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week 


DEPARTMErfT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  56 

[Docket  No.  PY-99-002] 

RIN  0581-AB60 

Refrigeration  Requirements  for  Shell 
Eggs 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

action:  Final  rule. 

SUMMARY:  We  are  adopting  as  a  final 
rule,  without  change,  an  interim  final 
rule  that  amended  the  voluntary  shell 
egg  grading  program  regulations  by 
adding  a  definition  of  the  term  "ambient 
temperature,"  by  amending  the 
refrigeration  requirements,  and  by 
adding  a  labeling  requirement. 
Mandatory  amendments  to  the  Egg 
Products  Inspection  Act  (EPIA)  in  1991 
and  USDA  Food  Safety  and  Inspection 
Service  (FSIS)  regulations  in  9  CFR  part 
590  implementing  those  amendments 
involved  refrigeration  and  labeling 
requirements.  We  made  changes  to  7 
CFR  part  56  to  conform  to  the  FSIS 
requirements. 

EFFECTIVE  DATE:  June  30,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Douglas  C.  Bailey,  Chief, 
Standardization  Branch,  202/720-3506. 
SUPPLEMENTARY  INFORMATION: 

Background 

An  interim  final  rule  effective  October 
25,  1999,  was  published  in  the  Federal 
Register  on  October  22,  1999  (64  FR 
56945-56947,  Docket  No.  PY-99-002). 
We  amended  7  CFR  part  56  (the 
regulations)  by  adding  a  definition  of 
the  term  "ambient  temperature,"  by 
amending  the  refrigeration 
requirements,  and  by  adding  a  labeling 
requirement. 


Comments 

Comments  on  the  interim  final  rule 
were  required  to  be  received  on  or 
before  December  21,  1999.  We  received 
five  comments.  They  were  from  a 
research  firm,  an  organization 
representing  State  department  of 
agriculture  officials,  a  consumer 
organization,  and  two  industry 
associations. 

In  the  interim  final  rule,  we  explained 
that  new  FSIS  temperature  and  labeling 
requirements  in  9  CFR  part  590  became 
effective  August  27,  1999.  These  new 
requirements  implemented  mandatory 
1991  amendments  to  the  EPIA.  The 
interim  changes  made  by  the 
Agricultural  Marketing  Service  (AMS)  to 
7  CFR  part  56  are  deemed  necessary  to 
avoid  a  conflict  between  the 
temperatiu^  and  labeling  requirements 
published  by  FSIS  and  regulations  of 
the  AMS  voluntary  shell  egg  grading 
program. 

The  research  firm  that  commented 
agreed  with  the  temperature 
requirement,  added  a  note  of  caution 
concerning  storage  temperature  changes 
that  can  cause  eggs  to  sweat,  and 
reconunended  that  this  issue  be 
addressed  in  the  regulations.  The 
regulations  already  contain  the 
requirement  that  every  reasonable 
precaution  be  exercised  to  prevent  the 
"sweating"  of  eggs  (§56.76(0(2)). 

The  organization  representing  State 
department  of  agriculture  officials 
supported  the  temperature  requirement. 
The  amendatory  language  states  that 
eggs  should  be  placed  under 
refrigeration  "promptly  after 
packaging."  This  organization  suggested 
that  the  meaning  of  "promptly"  be 
clarified  in  either  the  regulations  or  the 
instructions  to  the  graders.  The  Agency 
provides  detailed  information  and 
explanation  concerning  technical 
aspects  of  the  grading  program  in  its 
Shell  Egg  Graders  Handbook,  where  this 
issue  will  be  addressed. 

The  consumer  organization,  while 
supporting  the  temperature  and  labeling 
requirements,  felt  that  they  did  not  go 
far  enough.  In  response  to  food  safety 
concerns,  this  organization 
recommended  that  the  temperature 
requirement  should  be  41  °F  instead  of 
45  °F,  that  only  one  specific  labeling 
statement  should  be  allowed,  and  that 
the  statement's  size  and  placement 
should  be  mandated.  As  we  explained 
in  our  interim  final  rule,  FSIS  has 


already  finalized  its  rule  concerning 
refrigeration  in  order  to  comply  with  the 
legislative  amendment.  This 
amendment,  dealing  with  voluntary 
grading  of  shell  eggs,  is  intended  to 
conform  to  the  FSIS  requirements  of 
refrigeration  and  labeling  foimd  in  9 
CFR  part  590.  The  organization  also 
commented  that  AMS  should  set  a 
specific  time  limit  for  processors  to 
move  packaged  eggs  into  coolers.  AMS 
will  address  this  issue  in  its  Shell  Egg 
Graders  Handbook. 

One  industry  association  expressed 
concern  about  the  industry's  ability  to 
comply  with  the  temperature 
requirements  established  by  FSIS 
regulations.  Those  regulations  have 
been  in  effect  since  August  27,  1999. 
Any  questions  concerning  them  should 
be  addressed  to  FSIS.  The  main  purpose 
of  this  rule  is  to  conform  to  those 
regulations. 

The  other  industry  association 
supported  the  refrigeration  and  labeling 
requirements,  but  wanted  them  to  cover 
all  shell  eggs  regulated  under  the  EPIA 
and  monitored  under  the  shell  egg 
surveillance  program,  not  just  those 
under  the  voluntary  shell  egg  grading 
program.  Shell  eggs  regulated  under  the 
EPIA  are  already  covered  by  FSIS 
refiigeration  and  labeling  requirements 
mandated  in  9  CFR  part  590.  and  the 
changes  made  by  the  interim  final  rule 
to  7  CFR  part  56  does  not  alter  that 
coverage. 

Regulatory  Flexibility  Act 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et'seq.).  the  AMS  has 
considered  the  economic  impact  of  this 
rule  on  small  entities.  The  purpose  of 
the  RFA  is  to  fit  regulatory  actions  to  the 
scale  of  businesses  subject  to  such 
actions  in  order  that  small  businesses 
will  not  be  unduly  or  disproportionately 
burdened.  The  Small  Business 
Administration  defines  small  entities 
that  produce  and  process  chicken  eggs 
as  those  whose  annual  receipts  are  less 
than  59,000,000  (13  CFR  121.201). 
Approximately  550,000  egg  laying  hens 
are  needed  to  produce  enough  eggs  to 
gross  $9,000,000.  Thus,  entities  with 
less  than  550,000  laying  hens  would 
meet  the  small  business  definition. 

The  Agricultural  Marketing  Act  of 
1946.  as  amended,  authorizes  a 
volimtary  grading  program  for  shell 
eggs,  with  implementing  regulations  in 
7  CFR  part  56.  Shell  egg  processors  thai 
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apply  for  service  must  pay  for  the 
services  rendered.  These  user  fees  are 
proportional  to  the  volume  of  shell  eggs 
graded,  so  that  costs  are  shared  by  all 
users.  Shell  egg  processors  who  meet 
the  facility  and  operating  requirements 
are  entitled  to  pack  their  eggs  in 
packages  bearing  official  USDA  grade 
identification  when  AMS  graders  are 
present  to  certify  that  the  eggs  meet  the 
requirements  as  labeled.  Plants  in  which 
these  grading  services  are  performed  are 
called  official  plants.  There  are  about 
700  shell  egg  processors  registered  with 
the  Department  that  have  3.000  or  more 
laying  hens.  Of  these.  159  are  official 
plants  that  use  USDA's  grading  service 
and  would  be  subject  to  this  rule.  Of 
these  159  official  plants,  the  AMS 
believes  approximately  25  would  meet 
the  small  business  definition 

The  EPIA.  enacted  in  1970,  authorizes 
the  mandatory  inspection  of  egg 
products  operations  and  the  mandatory 
surveillance  of  the  disposition  of  shell 
eggs  that  are  undesirable  for  human 
consumption,  with  implementing 
regulations  in  7  CFR  part  59.  (Congress 
amended  the  refrigeration  and  labeling 
requirements  of  the  EPIA  as  part  of  the 
Food.  Agriculture,  Conservation  and 
Trade  Act  Amendments  of  1991 

In  1992,  the  AMS  proposed  changt^s 
to  7  CFR  part  59  to  implement  the  1991 
EPIA  amendments  and  to  7  CFR  part  5t> 
to  make  its  temperature  and  labeling 
requirements  consistent  with  part  59. 
Before  AMS  published  the  final  rule, 
however,  the  Department  consolidated 
food  .safety  responsibilities  under  F.SIS. 
Egg  products  inspe<;tion  functions  under 
the  EPIA  were  delegated  to  FSIS.  while 
shell  egg  surveillance  and  grading 
functions  continued  to  be  administered 
bv  AMS  FSIS  promulgated  a  final  rule 
with  request  for  comments  to 
implement  the  1491  EPIA  amendments 
in  7  (;FR  part  59,  later  redesignated  as 
9  V.FR  part  590.  whi<;h  b^uame  t-ffective 
August  27,  1999.  Among  other  changes, 
the  amendments  re(jiiire  a  storage 
teinp»;rature  at  no  greater  than  45    F  |7  2 
(;)  for  eggs  after  they  have  been  packed 
into  containers  destiiifd  for  the  ultimate 
consumer 

Since  the  proposed  (.tianges  to  the 
shell  egg  grading  regulations  were  not 
finalized.  AMS  is  revising  7  CF'R  part  5h 
to  t:onforni  to  the  I-'.SI.S  te iiiperatiire  and 
labeling  reqiiiremeiit.s  in.iiid.ited  bv  the 
1991  EPIA  aiiiendinciits   Hei  .iiist-  the 
proposed  rule  was  [iiibiished  some  vears 
ago,  AMS  published  this  rule  as  an 
interim  final  rule  vvitn  re(jiiest  for 
comments  We  are  orilv  making  changes 
deemed  necessary  to  avoid  conflict 
between  the  retjuirements  of  the  final 
rule  published  bv  F.SIS  and  the  AMS 
shell  egg  grading  program. 


All  shell  egg  processors  that  currently 
use  or  are  likely  to  use  USDA  grading 
service  typically  have  over  3.000  layers 
and  are  therefore  required  to  comply 
with  the  provisions  of  the  EPIA. 
Accordingly,  all  eggs  these  processors 
pack  into  consumer  containers  for  the 
ultimate  consumer  must  comply  with 
EPIA  refrigeration  and  labeling 
requirements.  Additionally,  industry 
practice  is  to  refrigerate  all  processed 
and  graded  eggs  the  same  way,  whether 
packed  into  containers  destined  for  the 
ultimate  consumer,  or  only  officially 
identified  as  U.S.  Grade  AA,  A,  or  B. 

Therefore.  AMS  has  determined  that 
the  provisions  of  this  rule  will  not 
impose  any  additional  requirements  on 
small  or  large  egg  handlers. 
Accordingly,  it  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  that 
use  USDA's  voluntary  shell  egg  grading 
service.  In  addition.  FSIS  discussed  its 
RFA  analysis  when  it  published  its  final 
rule  for  7  CFR  part  59,  and  determined 
that  it  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  all  small  entities  that 
produce  and  process  chicken  eggs. 

Executive  Order  12866 

This  rule  has  been  determined  to  be 
not  significant  for  purposes  of  Executive 
Order  12866  and.  therefore,  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget  (0MB). 

Executive  Order  12988 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  lustice 
Reform   It  is  not  intended  to  have 
retroa{  tive  effe<:t  This  rule  will  not 
preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  thev 
present  an  irre<:oncilable  conflict  with 
this  rule  There  are  no  administrative 
procedures  that  must  be  exhausted  prior 
to  anv  judicial  challenge  to  the 
provisions  of  this  rule 

Paperwork  Reduction  Act 

111  accordance  with  the  Paperwork 
Rfdiiilioii  Act  of  1995  (44  US  C   3501 
('(  st'ij  ).  the  inforiiiafioii  ( oilertion  and 
re<  ordkeeping  requiremeHts  that  .ippear 
111  p.irt  5t>  have  been  previouslv 
approved  bv  the  Office  of  Management 
,111(1  Hu<lget  (OMB)  under  OMB  control 
luiintM'r  05H1-()12H  There  are  no  new 
re(|uinMnents  provided  for  in  this 
rulemaking  action 

After  consideratiim  of  all  relevant 
material  presented,  iiu  hiding  the 
( Dminents  n'ceived.  we  are  finalizing 
the  interim  rule  without  change. 


List  of  Sub}«ct8  in  7  CFR  Part  56 

Eggs  and  egg  products.  Food  grades 
and  standards.  Food  labeling.  Reporting 
and  recordkeeping  requirements. 

PART  5fr-VOLUNTARY  GRADING  OF 
SHELL  EGGS 

Accordingly,  the  interim  rule 
amending  7  CFR  part  56  which  was 
published  at  64  FR  56945  on  October 
22,  1999.  is  adopted  as  a  final  rule 
without  change. 

Dated.  May  24,  2000 
Kathleen  A.  Merrigan, 

Administrator.  Agricultural  Marketing 

Service 

!FR  Do(.  00-13481  Filed  5-30-00;  8  45  am] 

MLUNQ  CODE  3410-02-P 


NORTHEAST  DAIRY  COMPACT 
COMMISSION 

7  CFR  Parts  1306. 1307  and  1309 

Over-Order  Price  Regulation 

agency:  Northeast  Dairy  Compact 

Commission 

action:  Fii        de. 


SUMMARY:  1 1.  ist  Dairv'  Compact 

Commission  ai.i  "  "r-order 

price  regulation  to  milk 

supply  management  pi^...  I'his  new 
program  addresses  the  requirement  in 
the  Northeast  Interstate  Dairy  Compact 
that  the  Commission  take  such  action  as 
necessarv'  and  feasible  to  ensure  that  the 
over-order  price  regulation  does  not 
create  an  incentive  for  milk  producers  to 
generate  additional  supplies  of  milk. 
This  rule  establishes  an  assessment/ 
refund  plan  under  which  the 
(Commission  will  withhold  7.5  cents 
from  the  per  hundredweight  producer 
price  in  each  month  there  is  a  Compact 
payment,  so  long  as  the  resultant 
C.ompact  producer  price  is  at  least  25 
rents  per  hundredweight.  The 
Clommission  will,  on  an  annual  basis, 
return  the  withheld  funds  to  only  those 
Compact  eligible  producers  who 
increased  their  milk  production  at  a  rate 
of  one  percent  or  less,  as  compared  to 
the  prior  year's  milk  production.  The 
refund  will  be  paid  to  eligible  producers 
by  distributing  one-half  of  the  assessed 
funds  on  an  equal  payment  to  each 
eligible  producer  and  one-half  on  a  per 
hundredweight  basis  of  the  total  milk 
production  for  the  program  year,  up  to 
a  maximum  per  hundredweight  refund 
of  512,000.  The  program  year  will  be 
from  July  1  through  lune  30.  This 
supply  management  plan  is  intended  to 
ensure  that  the  over-order  price 
regulation  does  not  create  an  incentive 
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to  generate  additional  supplies  of  milk 
and  that  it  continues  to  meet  the 
Commission's  primary  mission  to  assure 
the  continued  viability  of  dairy  farming 
in  the  northeast  and  to  assure  New 
England  consumers  of  an  adequate  and 
local  supply  of  milk. 
EFFECTIVE  DATE:  July  1.  2000. 
ADDRESSES:  Northeast  Dairy  Compact 
Commission.  34  Barre  Street,  Suite  2, 
Montpelier,  Vermont  05602. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  M.  Becker.  Executive  Director, 
Northeast  Dairy  Compact  Commission  at 
the  above  address  or  by  telephone  at 
(802)  229-1941,  or  by  facsimile  at  (802) 
229-2028. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Northeast  Dairy  Compact 
Commission  ("Commission")  was 
established  under  authority  of  the 
Northeast  Interstate  Dairj'  Compact 
("Compact").  The  Compact  was  enacted 
into  law  by  each  of  the  six  participating 
New  England  states  as  follows: 
Connecticut — Pub.  L.  93-320;  Maine — 
Pub.  L.  8»-437.  as  amended.  Pub.  L.  93- 
274:  Massachusetts— Pub.  L.  93-370; 
New  Hampshire — Pub.  L.  93-336; 
Rhode  Island— Pub.  L.  93-106; 
Vermont — Pub.  L.  93-57.  In  accordance 
with  Article  I.  Section  10  of  the  United 
States  Constitution,  Congress  consented 
to  the  Compact  in  Pub.  L.  104-127 
(FAIR  Act).  Section  147.  codified  at  7 
U.S.C.  7256.  Subsequently,  the  United 
States  Secretary  of  Agriculture,  pursuant 
to  7  U.S.C.  7256(1).  authorized 
implementation  of  the  Compact.  In 
November  1999.  the  Congressional 
consent  to  the  Compact  was  extended 
through  September  30.  2001.  7  U.S.C. 
7256(3).  as  amended  bv  Pub.  L.  106-113 
§4. 

Pursuant  to  its  rulemaking  authority 
under  Article  V.  Section  11  of  the 
Compact,  the  Commission  concluded  an 
informal  rulemaking  process  and  voted 
to  adopt  a  compact  over-order  price 
regulation  on  May  30,  1997.  '  The 
Commission  has  subsequently  amended 
and  extended  the  compact  over-order 
price  regulation.  The  current  compact 
over-order  price  regulation  is  codified  at 
7  CFR  Chapter  XIII. 

The  Compact  requires  the 
Commission,  when  establishing  a 
compact  over-order  price,  to  "take  such 
action  as  necessary  and  feasible  to 
ensure  that  the  over-order  price  does  not 
create  an  incentive  for  producers  to 
generate  additional  supplies  of  milk.  " 
Compact  Article  IV.  Section  9(f).  As 
required  by  this  section,  the 


Commission  has  taken  several  steps  to 
monitor  milk  production  in  New 
England  since  implementation  of  the 
over-order  price  regulation.  In  1997.  the 
Commission  contracted  with  two 
Universities  to  conduct  various  studies, 
including  an  assessment  of  the  cost  of 
milk  production  in  New  England  and  an 
analysis  of  milk  supply  in  the  Compact 
region.  In  1998,  the  Commission's 
Committee  on  Regulations  and 
Rulemaking  held  five  regional  meetings 
to  obtain  information  from  the  region's 
farmers  regarding  the  increase  in  milk 
production  in  the  region  and  the 
Commission's  responsibilities  under 
Article  rV.  Section  9(f)  of  the  Compact. 
The  Commission  also  conducted  an 
historical  review  of  milk  supply  control 
methods  that  have  been  attempted  in 
the  past  on  a  national  or  regional  level. 
Finally,  the  Commission  initiated  a 
series  of  informal  rulemaking 
proceedings. 

The  Commission  began  informal 
rulemaking  proceedings  relating  to  milk 
supply  management  by  issuing  a  notice 
on  November  27.  1998.  In  that  notice 
the  Commission  requested  public 
comment  and  testimony  on  several 
subjects  and  issues,  including  whether 
additional  supply  management  policies 
and  provisions  should  be  incorporated 
into  the  over-order  price  regulation.  ^ 
The  Commission  specifically  solicited 
comments  on  four  distinct  methods  of 
addressing  milk  supply  management 
through  the  Compact  producer  price 
payment.  The  foiu  options  were:  (1)  to 
establish  a  cap  that  would  limit  the  milk 
eligible  for  the  Compact  payments  to  up 
to  95,000  pounds  of  a  producer's 
monthly  milk  production;  (2)  to 
establish  a  cap  that  would  limit  the  milk 
eligible  for  the  Compact  payments  at  the 
1998  production  level  for  farms 
producing  in  excess  of  600,000  pounds 
per  month;  (3)  a  refund/assessment  plan 
that  would  withhold  an  assessment 
from  each  Compact  monthly  pool  and 
refund  the  assessed  funds  to  only 
producers  who  did  not  increase  their 
milk  production  diu-ing  the  program 
period;  and  (4)  a  split  pool  proposal  that 
would  withhold  a  certain  amount  from 
each  monthly  pool  and  then  redistribute 
those  funds  to  all  eligible  producers  by 
dividing  the  total  and  paying  a  set 
percentage  to  all  farms  on  an  equal  basis 
and  the  remainder  on  a  per 
hundredweight  basis. 

The  Commission  held  a  public 
hearing  to  receive  testimony  on 
December  11.  1998  in  Boxborough. 
Massachusetts  and  comments  were 
received  until  5:00  p.m.  on  December 
31,  1998.  At  its  January  13,  1999 


meeting,  the  Commission  voted  to  close 
the  subjects  and  issues  rulemaking 
proceeding  and  to  refer  the  issues  and 
comments  and  testimony  received  to  the 
Committee  on  Regulations  and 
Rulemaking  for  review  and  analysis. 
The  Committee  was  directed  to  return  to 
the  Commission  with  its 
recommendations  no  later  than  the  May 
1999  meeting. 

The  Committee  presented  its 
recommendations  to  the  Commission  at 
the  April  7.  1999  meeting.  The 
Commission  voted  to  initiate  an 
informal  rulemaking  proceeding  and  to 
propose  a  specific  assessment  and 
refund  program  to  address  its 
responsibilities  under  Article  IV. 
Section  9(f)  of  the  Compact. ^  The 
assessment  and  refund  program 
proposed  assessing  a  flat  rate  of 
$250,000.  or  approximately  four  cents 
per  hundredweight,  from  each  producer 
pool.  The  assessment  obligation  would 
have  carried  forward  to  the  next  pool  in 
any  month  without  a  Compact  payment. 
The  refund  of  the  assessments  would 
have  been  paid  to  only  those  producers 
who  increased  their  milk  production  at 
a  rate  of  one  percent  or  less.  The  refund 
would  be  paid  in  two  parts,  the  first  at 
a  flat  rate  to  each  eligible  producer,  and 
the  second  part  to  only  those  producers 
who  reduced  their  milk  production 
based  on  the  hundredweight  of  milk 
that  the  current  year's  production  was 
less  than  the  prior  year's  production. 
The  Commission  held  a  public  hearing 
on  May  5.  1999  in  Concord.  New- 
Hampshire  and  received  comments 
until  May  19,  1999. 

At  its  meeting  on  June  2.  1998.  and 
after  considering  the  testimony  and 
comments  submitted  in  the  rulemaking 
proceeding,  the  Commission  voted  to 
reopen  the  proceeding  and  to  propose  as 
a  second  option  a  base/excess  plan,  in 
addition  to  a  modified  assessment/ 
refund  plan."  The  proposed  base/excess 
plan  would  establish  a  monthly  base 
production  level  for  each  producer, 
using  the  prior  year's  production  in  that 
month  as  the  base.  The  producer  would 
then  only  be  eligible  for  Compact 
payments  on  the  volume  of  milk 
produced  in  the  current  month  up  to  the 
base  volume  of  milk  produced  in  the 
same  month  in  the  prior  year.  There 
would  be  no  Compact  payment  on  milk 
produced  in  excess  of  the  base.  The 
amended  assessment  and  refund  plan 
would  establish  an  assessment  of  five 
cents  per  hundredweight  against  the 
producer  pay  price,  but  only  in  months 
with  a  Compact  payment. 


'  62  FR  29626,  May  30,  1997. 


■^63  FR  65563.  Nov.  27.  1998. 
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<64  FR  33027.  lune  21.  1999. 
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Th»!  (Commission  held  public  hearings 
on  |ulv  7.  1999  in  West  Springfield, 
Massachusetts  and  August  4.  1999  in 
White  River  lunction,  Vermont  on  the 
proposed  base/excess  and  modified 
assessment/refund  plans  The 
C.umnussion  receivetl  written  i.omments 
through  August  18.  1999 

At  its  .September  1.  1999  meeting,  the 
(Commission  voted  to  postpone 
deliberation  on  the  proposed  supply 
niaaagement  rules  pending  resolution  of 
legislation  in  (Congress  regarding 
reauthorization  and  expansion  of  the 
(lompaff  The  (loinmission  repeated  this 
action  at  its  ()ctob«tr  6.  1999  and 
November  10.  1999  meetings. 

F'ollowing  (Congressional 
reauthorization  on  November  29,  1999, 
the  (Commission  began  delilM»rations  on 
the  proposed  supply  management  rules 
at  its  De<:ember  1,  1999  meeting  The 
(Commission  voted  to  reject  the 
proposed  base/excess  plan,  due  to 
excessive  administrative  costs 
associated  with  that  proposal,  as 
(Umionstrated  in  the  hearing  record 
through  testiinoiu  and  comment,  and  tn 
move  forward  with  the  analvsis  of  the 
public  comment  on  the  proposed 
assessment/refund  program.  The 
(Commission's  (Committee  on 
Regulations  <iiid  Riileiii.iking  continued 
its  analvsis  of  the  rulemaking  record 

At  the  February  2.  2000  (Commission 
meeting,  because  sn  iiuk  h  time  had 
passed  suu  e  tlie  last  fiublii  comment 
[)eriod  <uiil  new  milk  production 
statistics  were  av.nlahle.  the 
(Commission  voted  tn  (  lose  the  pending 
suppiv  manag(?ment  priM  eedings  and 
instructed  the  (Committee  on 
Regulations  to  hold  a  public  meeting 
.in<l  In  return  to  the  (Commission's 
Man  h  meeting  with  a  new  proposed 
rule  tn  address  the  ( Commission's 
respoiisibilititjs  under  .Article  iV, 
.Section  9(0  of  the  (Compact   The 
(Committee  held  <i  [)ubli(,  meeting  on 
Feliruarv  2  1.  2()()()  to  disc  uss  the 
(Commission's  suppiv  management 
options 

On  Mart;h  H.  21)00  the  (Commission 
voted  to  propose  a  revised  assessment/ 
reluiiil  plan  that  would  assess  five  cents 
against  the  producer  pru  e  in  eai  h 
month  with  a  (Comp<u  t  pool,  and  refund 
those  funds  to  all  prodiK  ers  who  had 
maintained  their  milk  produi  tion  at  or 
lielow  one  percent  of  the  prior  year's 
[iroduction.  The  refund  would  be 
distributed  in  two  parts,  with  the  first 
paid  to  all  eligible  produi  ers  at  an  eijual 
[lavment  tn  eai  h  producer  .iiid  the 
second  part  mi  <i  pt^r  hundredweight 
basis  of  total  milk  prndiu  tion  for  the 
program  vear  The  (Commission  held  a 
public  hearing  on  April  .'>.  2000  in 


Be<lford.  New  Hampshire.  '■  The 
Commission  accepted  written  comments 
until  April  19,  2000 

Based  on  the  comments  received  in 
the  public  meetings  on  supply 
management  in  April  and  May  1998  and 
February  2(XM)  and  oral  testimony  and 
written  comments  and  exhibits  received 
in  the  December  1998  sub)et:ts  and 
issues  rulemaking  pnM:eoding,  and  the 
May.  luly  and  August  1999  and  April 
2000  public  hearings  and  proposed 
rulemaking  priKieedings.  the 
(Commission  implements  a  supply 
management  plan  through  an 
assessment  and  refund  payment  to 
producers  who  maintain  their  milk 
production  up  to  one  perc;ent  of  the 
prior  vears  production  level  The 
comments  and  testimony  rtH:eivod  as 
part  of  the  public  participation  in  the 
rulemaking  proceedings  and  the  milk 
supply  management  plan  are  described 
in  dt^tail  fjelow 

II.  Summary  of  Public  Comments  and 
Testimony 

A   Summary  of  1998  Proceedings 

The  Commission  has  closely 
monitored  the  milk  supply  in  the  New 
Hngland  states  since  the  implementation 
of  the  over-order  price  rt?gulation.  In 
1998,  the  (Commission  initiated  a 
comprehensive  investigation  into  the 
increase  in  milk  production  that 
occurred  in  the  first  three  quarters  of 
1998  and  to  evaluate  how  best  to 
address  its  obligations  under  .\rticle  IV, 
,S«H:tion  9(f)  of  the  (Compact.  These 
activities  included  holding  five  regional 
me«'tings  of  the  fCommittee  on 
Regiiliitions  and  Rulemaking  and  the 
review  and  analvsis  of  suppiv 
management  options  proposed  for  the 
I'nited  States  Dairy  Industr\  over  the 
years.  The  (Commission  also  initiated  a 
subjec:ts  and  issues  rulemaking 
pro(.e«'ding  to  obtain  public  comments 
and  testimony  regarding  additional 
regulation  of  the  New  England  milk 
suppiv 

The  (Commission  held  five  regional 
me«!tings  of  its  (Committee-  im 
Regulations  and  Rulemaking  in  April 
and  May  of  1998  These  miH'tings  were 
held  in  Vermont.  Massachusetts. 
Saratoga  Springs.  New  York. 
(Connecticut  and  Maine  The 
(Commission  received  oral  and  written 
( (imments  in  response  to  those 
meetings  A  summary  of  the  oral''  and 


written  '  comments  is  included  in  the 
December  1998  rulemaking  record. 
Additional  letters  and  telephone  calls 
were  received  by  the  Commission  in 
response  to  the  regional  meetings  of  the 
Committee  on  Regulations  and 
Rulemaking  and  the  letters  are  also 
included  in  the  record  "  The 
overwhelming  opinion  of  dairy  farmers 
was  that  the  Compact  over-order  price 
was  not  responsible  for  the  increase  in 
milk  supply,  but  rather  that  the 
favorable  weather  and  grain  prices  and 
long  term  business  plans  were 
responsible.  Still  many  individuals  did 
express  support  for  the  adoption  of  a 
supply  management  plan  by  the 
Compact  Commission. 

In  addition,  the  Commission  reviewed 
the  supply  management  options 
proposed  for  the  United  States  dairy 
industry  "  The  review  includes  a 
discussion  of  Federal  Milk  Market 
(Orders.  The  Dairy  Price  Support 
Program.  Voluntary'  Supply  Control 
Programs,  such  as  the  Milk  Diversion 
Program,  the  Dain»'  Termination 
Program,  and  Refundable  Assessment, 
as  well  as  Mandatory  Suppiv  Control, 
such  as  allocating  the  "right  of 
production"  and  a  quota  system.  This 
review  also  includes  a  bibliography. 

In  December  1998.  the  Commission 
initiated  a  public  hearing,  at  the  request 
of  the  Massachusetts  delegation  to  the 
Commission,  to  consider  placing  a  limit 
on  the  amount  of  milk  on  which  the 
Compact  over-order  producer  price  is 
paid.  The  purpose  of  the  proposed  limit, 
or  cap.  would  be  'to  increase  the  level 
of  income  stability  for  the  average  sized 
farmers  and  to  limit  the  incentives  for 
increased  production  in  the  Compact 
region   " '"  On  November  27.  1998.  the 
Commission  published  a  notice  of 
proposed  rulemaking  and  requested 
testimony  and  comments  on  whether  to 
amend  the  formula  for  distribution  of 
monies  from  the  producer-settlement 
fund,  including  whether  to  adopt  a  cap 
on  the  amount  of  milk,  per  proclucer, 
eligible  for  the  Compact  over-order 
producer  price  and  whether  additional 
supply  management  policies  and 
provisions  should  be  incorporated  into 
the  over-order  price  regulation.  ' '  The 
("ommission  held  a  public  hearing  on 
December  11.  1998  in  Boxborough. 
Massachusetts  and  received  written 
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comments  and  exhibits  until  December 
31,  1998. 

In  its  November  27,  1998  notice  of 
proposed  rulemaking,  the  Commission 
specifically  solicited  comments  on  four 
proposals:  the  Massachusetts  Cap 
Proposal,  a  Proposal  to  (Zap  the  Largest 
Producers,  a  Split  Pool  Proposal,  and  a 
Refund/ Assessment  Option.  '^  These 
proposals  were  developed  as  a  result  of 
the  Massachusetts  delegation  cap 
proposal  and  the  comments  submitted 
in  response  to  the  five  regional  meetings 
and  the  supply  management  option 
review. 

The  Commission's  Regulations 
Administrator.  Carmen  Ross,  prepared 
several  comparison  charts  of  the 
Massachusetts  cap  proposal  and  an 
additional  split  pool  option,  as  an 
alternative  method  of  addressing  the 
concerns  expressed  by  the 
Massachusetts  delegation. ' '  In  addition, 
Mr.  Ross  included  data  from  the  Market 
Administrator  Order  #1  regarding  the 
number  of  farms  by  size  category  and 
year  for  comparison  purposes. '''  Using 
this  data,  Mr.  Ross  compiled  another 
chart  summarizing  the  milk  production 
by  fann  size. '  ^ 

The  majority  of  the  commenters 
addressed  the  cap  proposal  and  supply 
management  issues.  Some  commenters 
addressed  the  income  distribution 
issues  and  others  offered  alternative 
proposals.  A  few  commenters  addressed 
the  split  pool  and  refund/assessment 
proposals. 

1 .  Cap  Proposals 

The  vast  majority  of  the  commenters 
opposed  the  cap  proposals  and  a  few 
commenters  supported  the  c:ap.  Other 
conunenters  simply  recommended  that 
the  producer  payment  regulations 
should  not  be  changed. 

Most  of  the  commenters  who  opposed 
a  cap  proposal  were  concerned  that  a 
cap  would  not  be  fair,  would  create  a 
disincentive,  would  be  divisive,  and 
ultimately  would  not  save  the  smaller 
fanns.  because  farms  go  out  of  business 
for  many  reasons  and  not  because  of 
price  in  the  short  term.  Many  of  these 
commenters  emphasized  the  need  for  all 
size  farms,  that  small  farms  benefit  from 
the  larger  farms  in  their  area,  and  the 
importance  for  individual  farms  to  be 
able  to  decide  how  large,  or  small,  they 
need  or  want  to  be. 

2.  Income  Distribution 

The  majority  of  the  commenters 
opposed  changing  the  basic  producer 


"  63  FR  65564,  November  27.  1998. 
' 'Carmen  Ross,  Tr   14  and  WC  12/98  at  2-16;  63 
FR  65564. 

•*  Ross.  WC  12/98  at  17-19. 
'*Ross.  WC  12/98  at  20 


pay  formula  and  expressed  support  for 
the  Conunission's  current  methodology. 
Many  of  the  commenters  who  opposed 
a  change  in  the  income  distribution 
formula  emphasized  that  many  of  the 
so-called  larger  farms  are  family  farms 
run  by  two  or  more  family  members  and 
supporting  several  related  families,  and 
gave  the  same  reasons  as  those  opposing 
a  cap  proposal  for  their  opposition  such 
as  the  importance  of  fairness  in  the 
regulation  and  the  concern  that 
divisiveness  among  farmers  would 
result  from  changing  the  income 
distribution  formula, 

3.  Supply  Management 

Supply  management  was  also 
opposed  by  a  great  majority  of 
commenters,  both  at  the  hearing  in 
Boxborough  and  at  the  Committee's 
hearings  in  the  Spring  of  1998.  Many  of 
those  opposed  to  supply  management 
cdso  did  not  believe  that  the  Compact 
was  causing  the  increase  in  production 
in  New  England,  but  rather  attributed 
the  increase  to  warm  weather  and  good 
quality  feed  at  low  prices.  Others  stated 
that  they  increased  production  as  part  of 
a  long-term  plan  to  expand.  Many  of  the 
commenters,  especially  at  the  Spring 
1998  meetings,  expressed  how  helpful 
the  Compact  payments  have  been,  but 
these  same  commenters  also  stated 
unequivocally  that  the  Compact 
payments  did  not  cause  them  to 
increase  production.  Other  commenters 
questioned  why  supply  management  is 
needed  when  farms  are  still  going  out  of 
business  and  New  England  continues  to 
be  dependent  on  milk  from  other  states, 
primarily  New  York. 

Some  commenterS'did  support  the 
Compact  Commission  instituting  some 
form  of  supply  management.  A  few 
commenters  did  think  that  the  Compact 
payments  are  the  cause  of  increased 
production  in  New  England. 

4.  Split  Pool  Proposal  and  Refund/ 
Assessment  Proposal 

Few  comments  were  received 
specifically  addressing  the  split  pool 
proposals  or  other  two-tiered  system, 
and  these  comments  were  offered  only 
if  the  Commission  determined  that  an 
amendment  to  the  income  distribution 
methodology  was  required.  Similarly, 
the  Refund  and  Assessment  proposaJ 
received  few  comments. 

B.  Summary  of  1999  Rulemaking 
Proceedings 

At  the  January  13,  1999  Commission 
deliberative  meeting,  the  December 
1998  supply  management  rulemaking 
record  was  referred  to  the  Committee  on 
Regulations  and  Rulemaking  for 
analysis  and  review.  The  Committee 


reported  its  recommendations  to  the 
Commission  at  the  April  7, 1999 
meeting  and  the  Commission  published 
a  proposed  rule  on  April  19,  1999.  "^ 
The  proposed  rule  would  have 
established  an  assessment/refund 
program  under  which  the  Commission 
would  withhold  up  to  $3  million  dollars 
per  year,  at  the  rate  of  $250,000  from 
each  Compact  monthly  pool.  In  months 
without  a  Compact  pool,  the  assessment 
would  accrue  to  the  next  monthly  pool. 
At  the  end  of  the  calendar  year,  the 
Commission  would  refund  the  assessed 
funds  to  producers  who  had  increased 
production  of  1%  or  less,  as  compared 
to  the  prior  year's  production.  One-half 
of  the  assessment  would  be  refunded  at 
a  flat  rate  to  each  eligible  producer.  The 
remaining  half  would  be  refunded  only 
to  those  producers  who  decreased 
production,  on  a  per  hundredweight 
payment  based  on  the  volume  of 
reduced  production.  The  Commission 
held  a  public  hearing  on  May  5,  1999  in 
Bedford,  New  Hampshire  and  received 
wTitten  comments  until  May  19,  1999. 

The  Commission  received  testimony 
from  its  Regulations  Administrator, 
Carmen  Ross,  and  four  other  witnesses 
at  the  May  5,  1999  public  hearing  on  the 
first  proposed  assessment/refund  rule. 
Mr.  Ross'  testimony  was  an  explanation 
of  the  Commission's  proposed  rule. '" 

One  commenter  generally  supported 
the  Commission's  proposal,  but  offered 
an  alternative  approach  involving  an 
individual  base  for  each  farmer.  Another 
commenter  expressed  the  view  that  New 
England  is  not  the  cause  of  the  national 
oversupply  of  milk.  This  commenter 
opposed  a  supply  management  plan, 
because  the  only  producers  to  reduce 
production  are  those  who  had  a  bad 
year  and  felt  the  existing  regulation 
works  well.  He  expressed  the  view  that 
the  2.8  percent  of  income  that  the 
Compact  payments  represent,  is  not 
enough  to  make  management  decisions. 
He  felt  that  his  farm  is  set  up  for  a 
certain  niunber  of  cows,  and  to  reduce 
the  number  would  start  a  domino  effect 
of  decreased  production. 

One  commenter  presented  testimony 
on  behalf  of  three  fanner  cooperatives, 
in  which  he  generally  felt  a  supply 
management  plan  was  not  necessary, 
but  as  an  alternative  offered  a  plan  to 
establish  a  base  for  each  producer.  This 
commenter  felt  by  making  Compact 
payments  only  up  to  the  prior  year's 
production  level  would  address  the 
incentive  aspect  of  Article  IV,  Section 
9(f)  of  the  Compact.  This  commenter 
also  opposed  making  refund  payments 


"5  64  FR  19064  (April  19.  1999) 
'"Carmen  Ross.  May  1999  Transcnpt  ( 'Tr  5  .'99'  1 
at  4-61 
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on  the  volume  of  rHdut:ed  production. 
This  opinion  was  shared  by  another 
commenter 

The  ('ommission  also  received 
eighteen  written  comments.  Of  these, 
eleven  supported  the  Clommission's 
actions  to  address  milk  supply  issues 
and  eight  opposed  any  supply 
management  plan.  Of  those  opposing  a 
supply  managemeiit  plan,  the 
commenters  expressed  c:onc:ern  for  how 
the  plan  would  affect  small  or  new 
farms  or  younger  farmers  trying  to  grow 
their  businesses.  Others  felt  that  the 
Commission  has  already  taken  sutTicient 
steps  to  ensure  the  Compact  payments 
do  not  create  an  incentive  to  generate 
additional  supplies  of  milk,  through  the 
payments  to  the  (uimmodify  Credit 
Corporation  and  refunding  the  balance 
to  farmers  who  did  not  increase 
production,  implementation  of  the 
diversion  and  transfer  rule  and  by 
setting  the  (Compact  price  at  a  floor  of 
S16.94. 

Many  of  the  commenters  supporting 
the  proposed  assessment  and  refund 
plan  felt  that  th«!  assessment  would  have 
to  b«!  higher  than  four  cents,  some 
recommended  up  to  twtmtv  cents  or 
twenty  per  cent  of  the  monthlv  Compact 
producer  price,  to  be  effeilive.  Another 
commenter  felt  the  five  cent  assessment 
was  adequate,  but  should  be  cajjped  at 
.S2.3  million  for  the  program  year 

Several  commtniters  objected  to  the 
proposetl  plan  to  make  part  of  the 
refund  payment  on  the  reduced  volume 
of  milk  production,  instead  of  the 
historical  dairy  ()ricing  policy  of 
payments  based  nn  total  milk  produced 
Many  (:omm«'nters  urged  the 
tiommission  to  match  the  base  of 
comparison,  not  to  the  prior  year's 
production  volume,  but  rather  to  a 
producers  contribution  to  a  nulk  supply 
volume  balanced  to  the  New  England 
consumer  demand  Other  commenters 
objected  to  the  accrual  of  the  assessment 
obligation  to  the  next  pool,  in  months 
with  no  Compact  payment 

At  its  lune  2,  1999  meeting,  the 
C^ommission  considert-d  the  testimony 
and  comments  receivtnl  and  voted  tfi 
modify  the  proposed  assessnuMit/refund 
rule  and  to  alternatively  propose  a  base/ 
excess  rule  '"  The  assesitment/refund 
plan  was  modified  to  withhold  five 
cents  from  each  Compact  [)ool.  without 
an  assessment  accruing  in  months 
without  a  C^ompact  pool  The  modified 
proposal  also  included  a  Si  2,000  cap  on 
the  amount  of  the  refund  to  be  paid  out 
on  a  per  hun<lredweight  basis  ''' 


The  Commission  also  proposed,  as  an 
alternative,  a  base/excess  plan.  Under 
that  proposal,  all  compact  qualified 
producers  would  be  assigned  a  base 
production  level  for  each  month.  The 
base  would  be  the  equivalent  of  the 
volume  of  milk  produced  in  the  same 
month  in  the  prior  calendar  year. 
Producers  would  then  receive  compact 
payments  on  only  their  base  production 
volume,  or  actual  production  volume, 
whichever  is  less.  Any  amount  of  milk 
produced  in  excess  of  the  base  would 
not  receive  Compact  payments. 
Adjustments  to  the  base  would  bo 
dependent  on  the  rate  of  increased 
production  in  the  Compact  region  as 
compared  to  the  national  average.  The 
Commission  held  public  hearings  on 
luly  7,  1999  in  West  Springfield. 
Massachusetts  and  on  August  4,  1999  in 
White  River  Junction.  Vermont.  Both  of 
these  public  hearings  were  held  in  the 
evening  to  accommodate  summer  farm 
work  schedules  and  to  encourage 
farmers  to  attend.  Comments  were 
received  through  August  18,  1999. 

The  Commission  received  testimony 
from  twenty-seven  witnesses  in  those 
two  public  hearings  and  received  eleven 
additional  written  comments  Of  these 
commenters,  one  commenter  supported 
a  supply  management  plan,  and 
suggested  that  supply  be  matched  to 
consumer  demand  and  twenty-eight 
opposed  the  Commission  taking  any 
action  regarding  supply  management, 
but  nine  would  support  the  base/excess 
plan,  if  the  (Commission  felt  it  was 
necessary.  The  reasons  given  for 
opposing  a  supply  management  plan 
included  that  it  is  not  necessary  because 
milk  (iroduction  is  due  to  weather 
conditions  and  feed  quality  and  price, 
the  (Commission  has  already  taken 
sufficient  actions  and  that  milk  supply 
is  a  national  problem  and  the  small 
amount  of  money  represented  by  the 
Compact  payments  to  New  England 
milk  prf>ducers  cannot  effect  the 
national  milk  supply 

Two  of  the  witnesses  appeared  at  the 
rfHjuest  of  the  (Commission  They  were 
David  Walker.  Federal  Order  #4  Market 
Administrator  and  Eric  Rasmussen. 
Federal  Order  #1  Market  Administrator 
These  witnesses  testified  to  their 
administrative  experience  with  plans 
similar  to  thos»'  proposed  by  the 
(Commission   Mr  Walker  explained  the 
heavy  administrative  aspo<:t  of 
implementing  a  ba.se/excess  plan  and 
Mr  Rasmussen  explained  the 
experience  with  administering  and 


-1.4  KK  llOjr  (liirii-  21.  m<wi 

'  '  rtif  ()ru|i(is«l  .ils.i  inili(  «tc(l  thi'  Oommisslfni 
vvcmlrl  innilih  Ih.i  r\ili-  ri-lalivo  In  Ihr  ( iimiiin.liU 
(Ip'clil  ('iirpiirilinii  ii,  ri'liirii  n'iMiiiiuiik;  tuiiiK  from 
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fund    Till- 1  iirn-nt  rulf  rnqnin's  sm  h  himls  In  t>f 
roliirned  In  priiiim  em  wlm  dni  nni  inc  rffisf  Ihfir 
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nil.' 


auditing  functions  his  ofBce  performed 
for  the  Commission  in  the  1999  refund 
of  the  balance  in  the  Commodity  Credit 
Corporation  escrow  account  to 
producers  who  did  not  increase  their 
milk  production. 

The  Commission  notes  that  the 
commenters  participating  in  the 
rulemaking  proceedings  described 
above  provided  comments  of 
exceptional  quality.  Many  commenters 
thoroughly  analyzed  the  charts 
presented  by  the  (^Commission  and  of 
those  who  presented  alternative 
proposals,  many  produced  their  own 
charts  and  compared  the  results  to  the 
charts  presented  by  the  Commission. 
The  Commission  appreciates  the 
thoughtful  participation  and  assistance 
offered  by  these  commenters  and  has 
found  the  opinions,  data  and  comments 
of  great  value. 

C.  Summary  of  Current  Proceeding 

The  Commission  proposed  the  instant 
rule  on  March  8,  2000.-"  The 
Commission  proposed  a  revised 
assessment  and  refund  plan  that  would 
withhold  five  cents  from  the  producer 
price  in  each  Compact  monthly  pool. 
The  Commission  would  refund  the 
assessment  on  an  annual  basis  to  those 
producers  who  had  increased 
production  at  a  rate  of  one  percent  or 
less,  as  compared  to  the  prior  calendar 
year's  production.  One-half  of  the 
assessed  funds  would  be  distributed  to 
all  eligible  producers  at  a  flat  rate  and 
one-half  would  be  distributed  based  on 
the  total  volume  of  milk  produced  for 
the  year,  up  to  a  maximum  per 
hundredweight  refund  of  $12,000.  This 
proposed  rule  responded  to  previous 
comments  by  deleting  the  provision  that 
would  have  the  assessment  accrue  to  the 
next  pool,  in  months  without  a  (Compact 
payment  and  by  paying  the  per 
hundredweight  refund  to  all  eligible 
producers,  instead  of  only  those  who 
actually  decreased  production,  and  by 
making  that  payment  on  the  total 
volume  of  milk  produced,  rather  than 
on  the  volume  of  reduced  production. 

The  Commission  received  testimony 
from  three  witnesses  and  three  written 
comments  All  those  commenting 
supported  a  supply  management  plan. 
Three  commenters  felt  the  assessment 
should  be  higher  than  the  proposed  five 
cents,  and  suggested  at  least  ten  cents, 
and  one  commenter  supported  the 
proposal  but  only  if  the  assessment  is  no 
more  than  five  cents. 

D  Analysis  of  Comments  Received 

The  Commission  concludes  that  the 
adopted  milk  supply  management  plan 
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is  both  necessary  and  feasible  and  is 
therefore  required  by  Article  IV.  Section 
9(f)  of  the  Compact.  The  Commission 
further  concludes  that  its  responsibility 
under  that  section  is  met  with  this 
program  and  the  other  actions 
previously  taken  by  the  Commission  to 
ensure  that  the  over-order  price 
regulation  does  not  create  em  incentive 
to  producers  to  generate  additional 
supplies  of  milk,  while  assuring  the 
viability  of  dairy  farming  in  the 
northeast. 

The  Commission  does  not  disagree 
with  the  many  commenters  who  noted 
that  a  national  milk  supply  management 
program  should  be  considered  and  not 
just  a  program  applicable  in  the 
northeast.  However,  the  Commission 
notes  its  peculiar  responsibility  relative 
to  milk  supply  in  the  northeast  under 
the  Compact  and  concludes  that  this 
program  is  appropriate. 

Tne  Commission  also  does  not 
disagree  with  the  numerous  commenters 
that  milk  supply  is  greatly  effected  by 
weather  conditions  and  feed  quality  and 
cost.  Nevertheless,  the  Commission  is 
charged  with  taking  action  that  is 
necessary  and  feasible  relative  to  milk 
supply  and  concludes  that  the 
assessment/refund  plan  adopted  by  this 
amendment  meets  that  obligation. 

The  Commission  also  recognizes  the 
many  statements  from  producers  that 
the  (Compact  has  not  caused  them  to 
increase  their  milk  production.  The 
Commission  does  not  disagree  with 
their  statements  that  good  weather,  good 
quality  feed  and  low  feed  cost 
contributed  to  the  milk  production 
increase  in  the  New  England  states  in 
1998  and  1999.  However,  the 
Commission  also  defers  to  the  results  of 
its  commissioned  study  that  concludes 
that  even  taking  those  factors  into 
account,  one  percent  of  the  milk 
production  increase  between  July  1997 
and  June  1998  is  attributable  to  the 
Compact  payments,-'' 

The  Commission  concludes  that  the 
assessment  and  refund  plan  is  sufficient 
to  meet  the  requirements  of  Article  IV. 
Section  9(f)  of  the  Compact,  Many 
commenters  suggested  that  the  proposed 
rate  of  five  cents  per  hundredweight 
was  insufficient  and  some  suggested  up 
to  twenty  percent  of  the  Compact 
producer  price  be  set  as  the  assessed 
rate.  The  Commission  agrees  that  five 
cents  may  be  insufficient,  but  that  ten 
cents  is  more  than  necessary  in  light  of 
current  milk  producflon  data  that  shows 


New  England  production  below  the 
national  average.  Therefore,  the 
Commission  concludes  that  7.5  cents 
reduction  in  the  producer  price  for 
twelve  months  is  sufficient  to  result  in 
a  supply  management  refund  pool  that 
will  encourage  producers  to  stabilize 
their  milk  production  at  one  percent  or 
less.  A  stable  milk  supply  in  New 
England  is  a  goal  for  the  Compact  and 
will  assure  consumers  of  an  adequate 
and  local  supply  of  milk.  Therefore,  the 
Commission  adopts  an  assessment  rate 
of  7.5  cents  against  the  producer  price 
in  each  month  there  is  a  Compact 
payment. 

However,  the  Commission  is 
concerned  that  when  federal  milk  prices 
are  high,  that  is  a  signal  that  more  milk 
is  needed,  and  therefore  will  not  impose 
the  7.5  cents  assessments  when  it  would 
result  in  a  producer  pay  price  of  less 
than  25  cents. 

The  Commission  agrees  with  the 
numerous  commenters  that  the  refund 
should  be  paid  on  total  production,  and 
not  on  reduced  production.  The 
Commission  understands  the  opposition 
of  some  commenters  to  the  two-tier 
refund  design  of  the  supply 
management  plan.  However,  the 
Commission  recognizes  the  different 
impacts  on  different  size  farms  and 
different  pressures  on  farms  in  more 
populated  states.  The  Commission 
concludes  that  the  two-tier  refund 
design  will  best  assure  a  local  supply  of 
milk  throughout  New  England. 

The  milk  supply  management  plan 
implemented  by  this  rule  is  a  voluntary 
plan.  This  rule  does  not  require  young 
or  new  farmers  to  restrict  their  business 
growth  plans.  However,  it  does  provide 
an  incentive  for  farmers  to  stabilize  their 
production. 

The  Commission  has  been  very- 
cognizant  of  the  repeated  requests  from 
those  participating  in  the  public 
meetings  and  hearings  that  any  plan  be 
equitable  and  fair  to  all  farmers.  The 
Commission  adopts  this  supply 
management  plan  after  much  careful 
consideration  and  deliberation  and 
concludes  that  this  plan  allows  many 
factors  to  be  balanced  while  providing 
equity  and  fairness  to  all  farmers 
through  this  voluntary  supply 
management  plan. 

m.  Milk  Supply  Management  Plan 

The  milk  supply  management  plan 
implemented  by  this  rule  is  designed  to 
meet  the  Commission's  responsibilities 


under  Article  IV,  Section  9(f)  of  the 
Compact.  That  provision  provides  that 
"(wjhen  establishing  a  compact  over- 
order  price,  the  commission  shall  take 
such  action  as  necessary  and  feasible  to 
ensure  that  the  over-order  price  does  not 
create  an  incentive  for  producers  to 
generate  additional  supplies  of  milk." 
The  supply  management  plan  is 
relatively  straightforward  to  administer 
and  implement  and  therefore  the 
Commission  concludes  that  it  is  a 
feasible  method  of  addressing  supply 
memagement.  The  proposed  supply 
management  plan  is  necessary  to  ensure 
that  the  Compact  Over-order  price  does 
not  create  an  incentive  for  producers  to 
generate  additional  supplies  of  milk,  as 
required  by  Article  IV.  Section  9(f)  of 
the  Compact. 

Since  promulgation  of  the  Compact 
Over-order  Price  Regulation  in  1997,  the 
Commission  has  closely  monitored  milk 
production  levels  in  New  England.  One 
of  the  main  goals  in  initially 
promulgating  the  Over-order  Price 
Regulation  was  to  at  least  stabilize  the 
dairy  industry  supplying  the  New- 
England  consumer  milk  markets  and  to 
increase  the  local  supply  of  milk. -- 

The  Commission  received  the  results 
of  a  study,  conducted  by  the  University 
of  Vermont,  of  the  milk  supply  in  the 
first  year  of  the  Compact  Over-order 
Price  Regulation,  The  study  concluded 
that  the  Over-order  Price  Regulation  was 
meeting  its  initial  goal  of  stabilizing  the 
milk  supply  and  that  one  percent  of  the 
increase  in  milk  supply  between  July 
1997  and  June  1998  was  due  to  the 
Compact  payments.-^  This  study 
analyzed  the  milk  supply  in  New 
England  and  factored  in  many  variables, 
including  weather  and  feed  quality  and 
prices  in  concluding  that  the  Compact 
Over-order  Price  Regulation  was 
increasing  milk  supply  by  one  percent, 
a  stated  goal  of  the  Commission  in 
implementing  the  price  regulation  in 
1997.  The  study  does  not  include  an 
analysis  of  the  impact  of  the  price 
regulation  after  June  1998. 

Table  1  shows  the  total  volume  of 
milk  in  the  Compact  pool  between  July 
1997  and  December  1999.  The  volume 
of  milk  includes  milk  produced  outside 
of  New  England,  and  distributed  within 
New  England,  and  does  not  include 
milk  excluded  piu-suant  to  the  Compact 
limitations  on  qualification  of  diverted 
and  transferred  milk. 


•'  Executive  Summar*'.  Milk  Market  Impaits  of 
the  Northeast  Dair>'  Compact.  Department  of 
(iiimmunity  Development  and  .^pplied  Economics. 
Universitv  of  Vermont  November  1999. 


2-' 62  FR  230:i9-40,  April  28.  1997:  62  FR  29635. 
V5ay  30,  1997;  62  FR  62814.  Nov.  25.  1997 

^'^  Imparts  of  the  Northebst  Interstate  Dain, 
Compact  on  New  England  Milk  Supply.  Charles  F. 


Nicholson.  Budv  Resosudarmo  and  Rick 
VVackemagel.  Department  of  Community 
Development  and  .\pplied  Economics.  The 
University  of  Vermont. 
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Table  1. — Volume  of  Milk  in  the  Compact  Pool  July  1997  Through  December  1999 

|ln  million  piounds) 


Month 


Jan 

Feb 

Mar 

Apr 

May 

June 

July 

Aug 

Sept 

Oct 

Nov 

Dec 


Average 


1997 


531  0 
5322 
5039 
5173 
4980 
535  1 
5196 


1998 

1999 

5442 

5683 

5081 

528  3 

561.2 

5630 

541  8 

5685 

5808 

5990 

552  1 

5692 

5679 

5643 

551  3 

5598 

5295 

5304 

5443 

5459 

5273 

5253 

5660 

5607 

5479 

556  9 

Table  2  shows  the  volume  of  milk  that  has  b€»en  depooled.  or  excluded  from  qualification  for  Compact  payments, 
pursuant  to  the  Compact  limitations  on  diverted  and  transferred  milk.  •=■•  The  limitations  on  diverted  and  transferred 
milk  bticame  effective  in  [anuarv  I'JS*}  and  applied  to  the  first  Compact  pool  in  April  1999  The  applicable  regulations 
are  codified  at  7  CFK  i:»)l  23(d)  and  13fM  2(c) 

Table  2.— Volume  of  Depooled  Milk  January  1999  Through  December  1999 

[In  million  pHDunds] 


Month 


Depooli 
Milk 


led 


Jan 

Feb 

Mar 

Apr 

May 

June 

July   . 

Aug 

Sept 

Oct 

Nov 

Dec 


Total 


4.3 
1.2 
.9 
1.5 
4.8 
4.7 

22 

1.4 


230 


Table  :\  shows  the  total  volume  of  milk  (|ualified  for  Compact  payments,  after  exclusions  pursuant  to  the  diverted 
and  transferred  milk  limitations,  In  quarter  Table  I  also  shows  the  percent  increase  in  milk  volume  over  the  same 
(}uarter  in  the  prior  year 


Table  3. — Compact  Producer  Milk 

BY  Quarter,  July  1997  through  December  1999 

Quarter 

1997 
million 
pounds 

1998 

million 
pounds 

1999 
million 
pounds 

1997/1998 
(percent) 

1998/1999 
(percent) 

Jan-Mar      

1.6135 
1.674  7 
1  648  7 
1.637  6 
1.643  6 

1  659  6 
1.736  7 
1  654  5 
1.631  9 
1 ,670  7 

2.9 

Apr  June 

37 

JulSep       

1.567  1 

1.550  4 

1.558  75 

5.2 

5.6 

54 

0.4 

-0.4 

1  6 

Oct-Dec      

Average 

Table  4  shows  the  fcdcr.il  blend  [irii  e.  the  Compact  producer  price  and  the  percent  of  total  producer  price  attributed 
to  Compact  payments 

Table  4  —Total  Producer  Price  and  Percent  Attributed  to  Compact  Payments 


Month 


July  1997 


Federal 

blend 

price 

(zone  21) 


Compact 

producer 

pnce 


Total 

producer 

price 


%  o1  total 

due  to 

comp>act 


11  97 


1  28 


13  25 


966 
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Table  4.— Total  Producer  Price  and  Percent  Attributed  to  Compact  Payments— Continued 


Month 


August 

Septemtjer 

Octot)er 

November 

December 

January  1998 

Febmary 

March  

April 

May  

June  

July 

August  

Septemt)er  . 
October 
November    .. 
December  . 

January  1999 

February 

March  

April  

May  

June  

July  

August  

September     . 

October  

November 
December 
Average 


Federal 

blend 

price 

(zone  21) 


Compact 

producer 

price 


Total 

producer 

pnce 


%  of  total 

due  to 

compact 


14.02 
14.30 
14.10 
13.96 
13.38 
13.68 
13.14 
15.00 
16.47 
16.76 
16.67 
17.18 


0.34 
004 
016 
0.14 
0.33 
0.71 
1  02 
0.24 
000 
000 
000 
0.00 


14.36 
14,34 
14.26 
14.10 
1371 
14.39 
14  16 
15.24 
16.47 

16  76 
1667 

17  18 


2.37 

0.28 

1.12 

1.00 

2.41 

2.41 

7.20 

1.57 

0 

0 

0 

0 


17.29 
15.82 
15.69 
11.76 
1242 
1279 
1297 
13.64 
15.34 
15.47 
15-41 
12  15 
1426 


000 
000 
0.00 
1.43 
0.82 
073 
1  01 
0.70 
0.21 
0.00 
000 
1  00 
049 


17  29 
15.82 
15  69 

13  19 
13,24 
1352 

13  98 
1434 
15-55 
15.47 
1541 
1315 

14  75 


0 
0 
0 

108 
6.2 
5.4 
7.22 
4J8 
1JS 
0 
0 

7.60 
332 


'hi  t-K  h'.%l  -    \u\ 


In  addition  to  the  public  comment 
and  testimony  discussed  above,  the 
Commission  considered  the  data  shown 
in  Tables  1  through  4,  and  published  as 
part  of  the  proposed  rule,  and  the  data 
and  conclusions  provided  in  the 
Liniversity  of  Vermont  Milk  Supply 
studies,  as  well  as  milk  production  data 
published  by  the  United  States 
Department  of  Agriculture  (USDA) 
National  Agricultural  Statistics  Service 
(NASS)  and  milk  supply  and  demand 
data  and  estimates  published  by  the 
USDA  World  Agricultural  Outlook 
Board  (WAOB),  to  design  a  feasible 
supply  management  plan.  The  supply 
management  plan  adopted  by  the 
Commission,  and  approved  by 
producers,  is  designed  (1)  to  ensure  that 
the  over-order  price  does  not  create  an 
incentive  for  producers  to  generate 
additional  supplies  of  milk,  and  (2)  to 
be  consistent  with  the  Commission's 
primary  responsibility  of  assuring  the 
viability  of  dairy  farming  in  the 
northeast,  and  to  assure  consumers  of  an 
adequate,  local  supply  of  pure  and 
wholesome  milk.  Compact  Article  I, 
Section  1  and  Article  IV,  Section  9(f). 
The  Commission  concludes  that 
establishing  a  voluntary  supply 


management  plan,  that  includes  an 
allowance  for  an  annual  increase  of  one 
percent,  will  meet  Lhese  dual  objectives. 

In  implementing  this  program  the 
Commission  notes  that  the  Compact 
producer  price,  since  the  inception  of 
the  price  regulation  in  July  1997.  has 
averaged  only  3.3%  of  the  total 
producer  pay  price,  and  therefore  the 
Commission  recognizes  there  are  some 
limitations  on  the  ability  to  affect 
producer  decisions  through  the 
Compact  price.  The  Commission  also 
acknowledges  that  weather  and  other 
circumstances,  such  as  feed  quality,  that 
affect  milk  production  and  supply,  are 
unaffected  by  the  Compact  price. 

The  Commission  finds,  based  on  the 
University  of  Vermont  studies,  that 
changes  in  production  technology,  such 
as  genetic  advances  and  improvements 
to  feeding  systems,  milking  systems  and 
other  farm  management  practices,  led  to 
a  2%  grovyth  rate  in  average  annual  milk 
production  per  cow  in  New  England  for 
the  ten-year  period  between  1988  and 
1998.-^''  Those  same  studies  also  found 


that  milk  production  increased  at  a  rate 
of  1,3%  in  the  Compact  region,  between 
July  1997  and  June  1998.  of  which  1% 
was  attributable  to  the  Compact 
producer  price. 

Therefore,  the  Commission  recognizes 
that  milk  production  is  partially 
determined  by  price  and  partially 
determined  by  weather  and  other  factors 
that  are  uncontrolled  by  the  producer 
and  unaffected  by  price  levels.  The 
Commission  intends  the  supply 
management  plan  to  affect,  through  the 
incentive  aspects  of  the  Compact  price, 
the  producer  decisions  regarding  milk 
production  that  are  directly  related  to 
the  Compact  price. 

On  the  demand  side,  the  Commission 
notes  that  USDA  projects  commercial 
disappearance  of  dair)-  products  to  grow 
at  approximately  1%  annually  for  the 
next  decade,-'"  The  Commission  finds 
that  a  1%  annual  growth  in  demand 
justifies  the  conservative  allowance  of  a 
1%  annual  increase  in  supply  to 
encourage  a  stable  milk  production  level 


-''  Impacts  of  the  Northeast  Interstate  Dairy 
(Compact  on  New  Englancd  Milk  Supply,  Charles  F 
Nicholson.  Biidy  Resosudarmo  and  Rick 
Wackernagel,  Department  of  Comniunity 


Development  and  ,^pplied  E(  imnmu  s.  The 
I  niversitv  of  Wrmcjnt. 

-''■  rSDA  Agricultural  Baseline  Protections  to 
2009, ■■  Staff  Report  VVAnB-2000-1 .  Offu  e  of  the 
Chief  Economist.  I  ',SDA. 
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consistent  with  demand  for  milk  in  New 
England  and  to  accomplish  the 
expressed  goal.s  of  the  (loinpact 

The  Commission  also  concludes  that 
the  1%  allowance  is  supported  by  the 
relative  equilibrium  between  nulk 
supply  and  demand  m  New  Knj^land 
since  the  implementation,  on  January'  1. 
1999.  --■  of  the  rvde  limiting  0)mpac:t 
payments  on  milk  diverted  and 
transferred  out  of  the  region  Pursuant  to 
that  rule,  some  milk  has  been  excluded 
from  the  monthly  (Compact  pool,  as 
reflected  in  Table  2  However,  the  low 
percentage  of  depooled  milk  (eg  0.15% 
in  June  1999  and  0.7%  in  April  1999) 
indicates  a  relative  equilibrium  between 
supply  and  demand  in  the  New  England 
milk  market. 

This  demonstrates  that  since  the 
inception  tif  the  compact  price 
regulation  in  luly  1997.  including  the 
1%  increase  in  milk  supply  in  New 
England  attributable  to  the  Compact 
producer  pric:o.  as  determined  by  the 
University  of  Vermont  studies,  a  relative 
equilibrium  betwwjn  milk  supply  and 
demand  in  New  England  has  b«}en 
dc;hieve{l 

The  Commission  finds,  based  on  the 
public  comment  and  testimony  in  this 
proceeding  and  the  findings  in  prior 
rulemaking  proceedings  regarding  price 
level,  that  the  established  level  Compact 
Class  1  price  of  .Slti  94  per 
hundredweight  will  continue  to  be 
sufficient  to  ensure  an  adecjuate  su()plv 
of  milk  to  N»'w  England  ( oiisuiners  The 
Commission  acknowledges  that  those 
producers  who  increase  produi  tion 
greater  than  one  pert  ent  will  receive 
slightly  less  compact  pru  e  at  the  end  of 
the  program  vt-ar   However,  those  who 
maintain  a  stable  level  of  milk 
production  will  receive  slightly  more. 
The  Commission  (oncludes  that  the 
adopted  suj)[)ly  management  firogram, 
as  applieil  to  .ill  (irodiicers  supplying 
the  New  England  market,  will  ensure 
that  the  Compact  producer  price  does 
not  create  an  incentive  to  generate 
additional  supplies  of  milk 

The  supply  management  plan  assesses 
7  5  cents  per  hundredweight  from  the 
producer  price  in  eac:h  monthly 
tiompact  pool   H\  taking  an  iMpial  rate 
from  each  producer  [lool.  the 
Commission  intends  that  the  inipa(  t  on 
the  monthly  producer  pay  price  will  be 
minimized  and  predictable,  thereby 
continuing  to  ensure  a  sufficient  and 
stable  pay  price  to  producers  to  cover 
their  costs  of  production  These  funds 
will  be  accumulated  in  a  separate 
interest-bearing  account  throughout  the 
twelvemonth  plan  year  in  a  sujipiy 
management-settlement  fund. 


hi  KK  hSSl?  (Nov.  27.  lim8| 


At  the  conclusion  of  the  plan  year, 
producers  will  have  45  days  to  submit 
an  application  to  the  (Commission  for  a 
refund  from  the  supply  management- 
settlement  fund.  Producers  will  be 
eligible  for  the  refund  if  thev 
maintained  their  milk  production 
volume  at  a  rate  of  increase  of  1%.  or 
less,  compared  to  the  prior  year's 
production  One-half  of  the  supply 
management-settlement  fund  will  be 
distributed  to  eligible  producers  on  a 
per  producer  basis,  with  each  producer 
receiving  an  equal  payment.  The 
amount  of  the  flat  rate  refund  will  be 
determined  by  dividing  the  total 
number  of  eligible  producers  into  one- 
half  the  value  of  the  supply 
management-settlement  fund. 

In  addition,  eligible  producers  will 
receive  a  refund  amount  based  on  a 
price  per  hundredweight  of  their  total 
volume  of  milk  produced  in  the  plan 
year,  up  to  a  maximum  of  $12,000.  The 
second-half  of  the  supply  management- 
-settlement  fund  will  be  distributed  on 
the  per  hundredweight  basis.  The 
amount  of  this  half  of  the  refund  will  be 
determined  by  dividing  the  total  volume 
of  milk  produced  by  eligible  producers 
into  one-half  the  value  of  the  suppiv 
management-settlement  fund  to 
determine  the  rate  per  hundredweight 
each  eligible  producer  will  receive 

The  assessment/refund  program  will 
provide  a  reward  to  those  producers 
who  stabilize  their  milk  production  and 
will  create  an  incentive  for  all  producers 
to  maintain  a  stable,  local  suppiv  of 
milk  for  the  New  England  milk  market. 

All  producers  will  share  equally  in 
the  burden  of  funding  this  program 
through  a  redu(ti(m  in  the  producer  pay 
pri(  e  Only  thos»>  producers  who  reduce 
or  maintain  their  production  level  at  1% 
or  less  will  be  eligible  for  a  refund. 
However,  the  program  will  not 
otherwise  restrict  the  milk  production  of 
those  producers  who.  for  business 
reasons  unrelate<l  to  the  compact 
payments,  choose  to  increase  their  milk 
production  at  a  rate  greater  than  1'%.  per 
year  All  producers,  and  in  particular, 
young  and  new  farmers  must  be 
permitted  to  operate  their  businesses 
ai  (ordiiig  to  their  own  plan.  With 
improvements  in  genetics  diui  farm 
efficiency,  milk  production  volume  on 
an  individual  farm  will  increase  even  if 
the  same  herd  size  is  maintained. 
Therefore,  the  Commission  has  designed 
this  supply  management  plan  to  be 
voluntary  in  nature. 

It  is  the  intention  and  judgment  of  the 
Commission  that  the  combination  of 
this  suppiv  management  as.sessment/ 
refund  plan  and  the  rules  limiting 
compact  payments  on  diverted  and 
transferred  milk  will  operate  in 


coordination  to  regulate  the  supply  of 
milk  in  New  England  relative  to  the 
consumer  demand  and  to  ensure  that 
the  compact  payments  do  not  create  an 
incentive  to  generate  supplies  of  milk  in 
excess  of  the  tolerance  levels  prescribed 
for  diverted  and  transferred  milk. 

rv.  Technical  Amendments  to  the  Over- 
Order  Price  Regulation 

The  Commission  amends  section 
1306.3  and  adds  a  new  Part  1309  to 
provide  the  necessary  regulations  to 
implement  the  supply  management 
assessment/refund  plan.  The 
Commission  also  makes  corresponding 
technical  changes  required  by  the 
specific  amendments  and  additions  to 
the  current  regulations. 

The  Commission  amends  section 
1306.3,  by  first  redesignating  existing 
paragraphs  (e)  through  (g)  as  paragraphs 
(0  Uirough  (h)  and  adding  a  new 
paragraph  (e).  The  new  paragraph 
specifies  that  the  Commission  will 
withhold  7.5  cents  from  each  monthly 
producer  pool  to  fund  the  supply 
management-settlement  fund,  but  only 
if  the  resultant  over-order  producer 
price  is  at  least  25  cents. 

A  new  Part  1309  is  added  to  provide 
the  regulations  to  implement  the  suppiv 
management  plan.  Section  1309.1 
defines  producer  qualifications  for  the 
refund  program  and  designates  the  plan 
year  as  between  July  1  and  June  30. 
Section  1309  2  defines  the  procedure  for 
computing  the  refund  prices  to  be  paid 
to  qualified  producers.  Section  1309.3 
provides  the  authority  for  the 
establishment  of  a  supply  management- 
settlement  fund  and  specifies  that 
assessed  funds  will  be  returned  to  the 
producer-settlement  fund  if  the  supply 
management  plan  year  is  six  months  or 
less  Finally,  section  1309.4  would 
describe  the  procedure  for  issuing 
payments  to  producers  eligible  for  a 
refund  under  the  supply  management 
plan 

V.  Summary  of  Required  Findings 

Article  V.  Section  12  of  the  Compact 
directs  the  C-ommission  to  make  four 
findings  of  fact  before  an  amendment  of 
the  Over-Order  Price  Regulation  can 
become  effective.  Each  required  finding 
is  discussed  below. 

A   Whether  the  Public  Intenfst  Will  Be 
Served  by  the  Amendments 

The  first  finding  considers  whether 
the  amendment  of  the  Over-order  Price 
Regulation  serves  the  public  interest. 
The  Commission  previously  determined 
that  an  Over-order  Price  Regulation 
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serves  the  public  interest, ^s  and  the 
Commission  reaffirms  that 
determination.  The  Commission  also 
finds  that  the  public  interest  will  be 
served  by  amendment  of  the  Over-order 
Price  Regulation  to  establish  a  milk 
supply  management  plan  to  ensure  that 
the  price  regulation  does  not  create  an 
incentive  to  generate  additional 
supplies  of  milk. 

The  Commission  emphasizes  that  the 
amendments  establishing  a  milk  supply 
management  plan  do  not  impact  on  the 
New  England  milk  consumers.  The 
Over-order  Price  Regulation  is 
structured  so  that  assessments  eind 
obligations  are  based  on  Class  I  milk 
distributed  in  the  New  England  market. 
The  milk  supply  management  plan 
affects  only  the  distribution  of  the 
obligations  collected  to  milk  producers, 
and  is  therefore,  cost-neutral  to  New 
England  consumers. 

B  The  Impact  on  the  Price  Level  Needed 
To  Assure  a  Sufficient  Price  to 
Producers  and  an  Adequate  Local 
Supply  of  Milk 

The  second  finding  considers  the 
impact  of  the  amendments  on  the  level 
of  producer  price  needed  to  cover  costs 
of  production  and  to  assure  an  adequate 
local  supply  of  milk  for  the  inhabitants 
of  the  regulated  area.^'' 

The  Commission  reaffirms  its  prior 
findings  regarding  the  sufficiency  of  pay 
prices  for  milk  needed  to  meet  the  New 
England  market  demand. 3"  In  adopting 
these  amendments,  the  Commission 
notes  that  the  primary  impact  of  the 
assessment/refund  plan  will  be  to 
reduce  the  pay  price  to  those  producers 
whose  milk  production  increased 
greater  than  one  percent  over  the  prior 
year's  production  level  by  7.5  cents  per 
hundredweight  from  the  Compact  Class 
I  price  of  $16.94.  Therefore,  the 
Commission  concludes  that  the 
amendments  will  not  negatively  impact 
on  the  price  level  paid  to  producers  that 
is  needed  to  assure  an  adequate  local 
supply  of  milk  for  New  England 
consumers.  The  Commission  concludes 
that  the  over-order  price  regulation, 
including  these  amendments,  will 
assure  a  sufficient  price  to  producers 
and  an  adequate  local  supply  of  milk. 

In  reaching  this  conclusion,  the 
Commission  recognizes  the  vital  role  the 
Compact  producer  price  has  made  in 
stabilizing  the  milk  production  in  the 


'»62  FR  29638,  May  30.  1997;  fiZ  FR  62825.  Nov 
25.  1997 

'^'' As  noted  in  prior  rulemaking  proceedings,  the 
Ciimmissiun  limits  its  assRssment  to  issues  relating 
to  the  fluid  milk  market  .See  eg.  62  FR  29632.  May 
30.  1997  and  62  FR  62812.  Nov  25.  1997. 

'".See  eg..  62  FR  29632-29637,  May  30.  1997  and 
62  FR  62812-622817.  Nov   25.  1997. 


New  England  region  since 
implementation  in  July  1997  and  the 
importance  of  ensuring  that  the 
Compact  price  does  not  create  an 
incentive  to  producers  to  generate 
excessive  amounts  of  milk.  The 
Commission  also  recognizes  that  the 
historical  supply  of  milk  making  up  the 
New  England  milkshed  requires 
substantiid  contributions  of  milk  from 
outside  the  New  England  states. 

The  Commission  notes  that  the 
Compact  payments  to  producers  are 
intended  to  assure  the  continued 
viability  of  dairy  farming  in  the 
northeast.  Compact  Article  1 ,  Section  1 . 
The  Over-order  Price  Regulation,  as 
amended,  balances  this  purpose  with 
the  equally  important  piupose  of 
assuring  an  adequate,  local  supply  of 
pure  and  wholesome  milk  for  the 
Compact  area  consumers.  Compact 
Article  1 ,  Section  1 .  The  Compact 
specifically  charges  the  Commission  to 
also  "take  such  action  as  necessary  and 
feasible  to  ensure  that  the  over-order 
price  does  not  create  an  incentive  for 
producers  to  generate  additional 
supplies  of  milk."  Compact  Article  IV, 
Section  9(f).  The  Commission  concludes 
that  the  amended  regulation  meets  all 
three  of  these  objectives  and  best 
preserves  the  integrity  of  the  Compact 
by  appropriately  balancing  these 
objectives. 

C.  Whether  the  Major  Provisions  of  the 
Order,  Other  Than  Those  Fixing 
Minimum  Milk  Prices,  Are  in  the  Public 
Interest  and  Are  Reasonably  Designed 
To  Achieve  the  Purposes  of  the  Order 

The  third  finding  requires  a 
determination  of  whether  the  provisions 
of  the  regulation  other  than  those 
establishing  minimum  milk  prices  are  in 
the  public  interest.  The  amendments 
establish  a  voluntary  milk  supply 
management  plan.  Therefore,  the  matter 
of  the  public  interest  is  addressed  under 
the  first  required  finding  and  not  under 
this  finding.  In  any  event,  the 
Commission  finds  that  the  price 
regulation,  as  hereby  amended,  is  in  the 
public  interest  in  the  maimer 
contemplated  by  this  finding. 

D.  Whether  the  Terms  of  the  Proposed 
Amendment  Are  Approved  by 
Producers. 

The  fourth  finding,  requiring  a 
determination  of  whether  the 
amendment  has  been  approved  by 
producer  referendum  pursuant  to 
Article  V,  Section  13  of  the  Compact  is 
invoked  in  this  instance  given  that  the 
amendments  will  affect  the  level  of  the 
price  regulation  on  the  producer  side.  In 
this  final  rule,  as  in  the  previous  final 
rules,  the  Commission  makes  this 


finding  premised  upon  certification  of 
the  results  of  the  producer  referendum. 
The  procedure  for  the  producer 
referendum  and  certification  of  the 
results  is  set  forth  in  7  CFR  part  1371. 

Pursuant  to  7  CFR  1371.3.  and  the 
referendum  procedure  certified  by  the 
Commission,  a  referendum  was  held    . 
dxu-ing  the  period  of  May  12.  2000 
through  May  22.  2000.  All  producers 
who  were  producing  milk  pooled  in  the 
Federal  Order  #1.  or  for  consumption  in 
New  England  during  December  1999, 
the  representative  period  determined  by 
the  Commission,  were  deemed  eligible 
to  vote.  Ballots  were  mailed  to  these 
producers  on  or  before  May  12,  2000  by 
the  Federal  Order  #1  Market 
Administrator.  The  ballots  included  an 
official  summary  of  the  Commission's 
action.  Producers  were  notified  that,  to 
be  counted,  their  ballots  had  to  be 
returned  to  the  Commission  offices  by 
5:00  p.m.  on  May  22.  2000.  The  ballots 
were  opened  and  counted  in  the 
Commission  offices  on  May  23.  2000 
under  the  direction  and  super\'ision  of 
Robert  Starr,  designated  "Referendiun 
Agent." 

Ten  Cooperative  Associations  were 
notified  of  the  procedures  necessarv"  to 
block  vote.  Cooperatives  were  required 
to  provide  prior  written  notice  of  their 
intention  to  block  vote  to  all  members 
on  a  form  provided  by  the  Commission, 
and  to  certify  to  the  Commission  that  (1) 
timely  notice  was  provided,  and  (2)  that 
they  were  qualified  under  the  Capper- 
Volstead  Act.  Cooperative  Associations 
were  further  notified  that  the 
Cooperative  Association  block  vote  had 
to  be  received  in  the  Commission  office 
by  5:00  p.m.  on  May  22.  2000.  Certified 
and  notarized  notification  to  its 
members  of  the  Cooperative's  intent  to 
block  vote  or  not  to  block  vote  had  to 
be  mailed  by  May  16.  2000  with  notice 
mailed  to  the  Commission  offices  no 
later  than  May  18.  2000. 

Notice  of  Referendum  Results 

On  May  23.  2000  the  duly  authorized 
referendum  agent  verified  all  ballots 
according  to  procedures  and  criteria 
established  by  the  Commission.  A  total 
of  3983  ballots  were  mailed  to  eligible 
producers.  All  producer  ballots  and 
cooperative  block  vote  ballots  received 
by  the  Commission  were  opened  and 
counted.  Producer  ballots  and 
cooperative  block  vote  ballots  were 
verified  or  disqualified  based  on  criteria 
established  by  the  Commission, 
including  timeliness,  completeness, 
appearance  of  authenticity,  appropriate 
certifications  by  cooperative 
associations  and  other  steps  taken  to 
avoid  duplication  of  ballots. 


34580  Federal  Register/ Vol    65.  No    105  /  Wednesdav.  May  31.  2000/Rules  and  Regulations 


Block  votes  cast  by  Cooperativf 
Associiations  whfh  then  i  niiiitt'tl 
F'roducnr  votos  d^ainst  tht'ir  inoptiratut' 
associations  block  voto  wen?  then 
counted  for  each  cooperative 
association  These  votes  were  (ie<iii(  led 
from  the  cooperative  ass(H:iation's  total 
and  were  counte<l  appropriately   Ballots 
returne<l  bv  cooperative  members  who 
cast  votes  in  agrwmient  with  their 
cooperative  block  vote  were  disqualified 
as  duplicative  of  the  cooperative  block 
vote. 

Votes  of  independent  producers,  not 
members  of  any  cooperative  asscKiation. 
were  then  counted 

The  referendum  agent  then  certified 
the  following; 

A  total  of  ;J98:i  ballots  were  mailed  to 

eligible  producers 
A  total  of  1700  ballots  were  returned  to 

the  Commission 
A  total  of  24  ballots  were  disqualified — 

late,  incomplete  or  duplicate. 
A  total  of  1648  ballots  were  verified 
A  total  of  1.513  verified  ballots  were  ca.st 

in  favor  of  the  price  regulation. 
A  total  of  1.J.5  verified  ballots  were  cast 

in  opposition  to  the  price  regulation 

Accordingly,  notice  is  hereby 
provided  that  of  the  verified  ballots  cast. 
1H48.  91.8%,  or  \5H.  a  minimum  of 
two-thirds  were  in  th(!  affirmative 

Therefore,  the  Commission  concludes 
that  the  terms  of  the  proposed 
amendment  are  approved  bv  producers 

VI.  Required  Findin;^  of  Fact 

Pursuant  to  (iompact  Article  V. 
.Section  \2.  the  Compact  Commission 
hereby  finds: 

(1)  That  the  public  interest  will  be 
served  bv  the  amendmt'nt  of  minimum 
milk  price  regulation  to  dairv  farmers 
under  .Article  IV  to  establish  a  milk 
supply  management  plan  through  an 
assessment  and  refund  program 

(2)  That  a  level  pru  e  of  .S Hi  94  (Class 
1.  .Suffolk  County.  Massachusetts)  to 
dairy  farmers  under  Article  IV  will 
assure  that  produi:ers  supplying  the 
New  Kngland  market  receive  a  price 
sufficient  to  cover  their  i:osts  of 
production  and  will  elicit  an  adequate 
supply  of  milk  for  the  inhabitants  of  the 
regulated  area  aiul  for  maiiufai  tuniig 
[)iirf)(ises 

(J)  That  the  major  provisions  of  the 
order,  other  than  those  fixing  minimum 
milk  prices,  are  in  fht?  public  interest 
<in(i  are  reasonably  designed  to  achieve 
the  purposes  of  the  order. 

(4)  That  the  ti!rms  of  the  proposer! 
amendments  are  approved  by  produf:ers 
[Hirsuant  to  a  producer  referendum 
required  by  .\r1icle  V.  section  13. 


List  of  Subjects  in  7  CFR  Parts  1306, 
1307  and  1309 

Milk. 

Codification  in  Code  of  Federal 
Regulations 

For  reasons  set  forth  in  the  preamble, 
the  .Northeast  Dairy  Compact 
Commission  amends  7  C>FR  parts  1306 
and  1307  and  adds  a  new  part  1309  as 

follows: 

PART  1306— COMPACT  OVER-ORDER 
PRODUCER  PRICE 

1  The  authority  citation  for  part  1 306 
continues  to  read  as  follows 

Authority:  7  C  SC.  725fi 

2.  In  §  1306.3  redesignate  paragraphs 
(e)  through  (g)  as  paragraphs  (f)  through 
(h)  and  add  a  new  paragraph  (e)  to  read 
as  follows: 

f  1 306;e    Computation  of  tMSic  ovcr-orttor 
producer  prlc*. 

«         •         •         •         • 

(e)  Subtract  7.5  cents  per 
hundredweight  from  the  basic  over- 
order  prf)ducer  price  computed 
pursuant  to  this  set:tion  and  deposit  that 
amount  in  the  supply  management- 
settlement  fund,  provided  that  the 
resultant  over-order  producer  price  is  at 
least  25  cents 


PART  1307— PAYMENTS  FOR  MILK 

3  The  authority  citation  for  part  1307 
continues  to  read  as  follows: 

Authority:  7  U  SC  7256 

4  Sec:tion  1307  1  is  amended  in 
paragraphs  (a),  (b)  and  (c)  bv  removing 

■1306  3(f)'  and  adding  ••1306.3(h)'  in 
Its  plai  e  and  bv  adding  in  paragraph  (c) 
•'1306  3(d)'  after   ■  1  306  3(c).' 

5  A  new  part  1309  is  added  to  read 
as  follows: 

PART  1309— SUPPLY  MANAGEMENT 
REFUND  PROGRAM 

Sec, 

1  )(!•»  I      Prnfiurcr  i]ii,ilifii  iitKin  fnr'.iipplv 

in.iiidxi'iiieiit  rt'tuiKt  pr'iiir.iin 
I  lOM  J     CiimiiiitHtinii  lit  suppK  inanagemtTii 

ri'fuml  [)ri(  t"s 
1  Mm  t     Supply  nirtiwgemfnl  setlli'nit-n! 

furiil 
130M  4      i'.tviiu'nl  til  priiiiiii  ers  .it  supply 

m.iii.i^rmi'nt  retunii 

.\uthority:  "  I    S  (    72n(i 

§  1309.1     Producer  qualiflcatton  for  supply 
management  refund  program. 

A  dairy  farmer  who  is  a  qualified 
producer  pursuant  to  §  1 301  11(a)  or  (b) 
of  this  chapter  for  the  entire  refund  year. 
luly  1  through  [une  30.  and  the  dairy 


farmers  milk  production  during  the 
refund  year  is  less  than  or  the  increase 
is  not  more  than  1%  of  the  milk 
production  of  the  preceding  refund  year. 

}  1309.2    Computation  of  supply 
management  refund  price*. 

The  compact  c;ommission  shall 
compute  the  supply  management  refund 
prices  applicable  to  all  qualified  milk  as 
follows: 

(a)  Combine  into  one  total  the  values, 
including  all  interest  earned,  deducted 
pursuant  to  §  1306.3(e)  of  this  chapter 
for  the  refund  year; 

(b)  Subtract  50%  from  the  total  value 
computed  pursuant  to  paragraph  (a)  of 
this  section  to  be  used  for  the  per  farm 
payments  to  producers  who  submitted 
documentation  pursuant  to  §  1309.4(a); 

(c)  Divide  the  resulting  amount  by  the 
sum  of  all  milk  production  reported  by 
producers  qualified  pursuant  to  §  1309.1 
and  who  submitted  documentation 
pursuant  to  §  1309.4(a). 

§  1309.3    Supply  management-settlement 
fur>d. 

(a)  The  compact  commission  shall 
establish  and  maintain  a  separate  fund 
known  as  the  supply  management- 
settlement  fund.  It  shall  deposit  into  the 
fund  all  amounts  deducted  pursuant  to 
§  1306.3(e)  of  this  chapter.  It  shall  pay 
from  the  fund  all  amounts  due 
producers  pursuant  to  §  1309.4: 

fb)  All  amounts  subtracted  under 
^  1309.2(c).  including  interest  earned 
thereon,  shall  remain  in  the  supply 
management-settlement  fund  as  an 
obligated  balance  until  it  is  withdrawn 
for  the  purpose  of  effectuating  §  1309.4; 

(c)  The  compact  commission  shall 
place  all  monies  subtracted  under 

(^  1306.3(e)  of  this  chapter  in  an  interest- 
bearing  bank  account  or  accounts  in  a 
bank  or  banks  duly  approved  as  a 
Federal  depository'  for  such  monies,  or 
invest  them  in  short-term  US 
Government  securities; 

(d)  If.  after  payments  to  producers  of 
supply  management  refund  pursuant  to 
§  1309.4  there  is  a  surplus  in  the  fund, 
it  is  to  be  returned  to  the  producer- 
settlement  fund. 

(e)  The  supply  management  program 
will  continue  through  the  operation  of 
the  compact  over-order  price  regulation. 
If  the  refund  year  is  six  months  or  less, 
the  supply  management-settlement  fund 
is  to  be  returned  to  the  producer- 
settlement  fund. 

§  1 309.4    Payment  to  producers  of  supply 
management  refund. 

(a)  All  producers  who  are  qualified 
pursuant  to  ^  1309.1  shall  become 
eligible  to  receive  payment  of  the 
supply  management  refund  computed 
pursuant  to  §  1309.2  by  submitting  to 
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the  compact  commission  documentation 
that  the  producer  milk  production 
during  the  refund  year  is  less  than  or  the 
increase  is  not  more  than  1%  of  the  milk 
production  of  the  preceding  calendar 
year.  Such  documentation  shall  be  filed 
with  the  commission  not  later  than  45 
days  after  the  end  of  the  refund  year. 

(b)  The  commission  will  make 
payment  to  all  producers  qualified 
pursuant  to  §  1309.1  and  eligible 
pursuant  to  paragraph  (a)  of  this  section 
in  the  following  manner: 

(1)  A  per  farm  payment  computed  by 
dividing  the  amount  subtracted 
pursuant  to  §  1309.2(b)  by  the  total 
eligible  producers;  and 

(2)  The  value  determined  by 
multiplying  the  supply  management 
refund  price  computed  pursuant  to 
§  1309.2(e)  by  the  producer's  milk 
pounds,  not  to  exceed  $12,000. 

Dated:  May  24.  2000. 
Kenneth  M.  Becker, 
Executive  Director. 

|FR  Doc.  00-13507  Filed  5-30-00;  8:45  am] 
BILUNG  CODE  1650-01-P 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

12  CFR  Part  714 

Leasing 

agency:  National  Credit  Union 
Administration  (NCUA). 
action:  Final  rule. 

SUMMARY:  The  final  leasing  rule  updates 
and  redesignates  NCUA's  long-standing 
policy  statement  on  leasing.  Interpretive 
Ruling  and  Policy  Statement  (IRPS)  83- 
3,  as  an  NCUA  regulation.  IRPS  83-3 
authorizes  federal  credit  unions  (FCUs) 
to  engage  in  either  direct  or  indirect 
leasing  and  either  open-end  or  closed- 
end  leasing  of  personal  property  to  their 
members  if  such  leasing  arrangements 
are  the  functional  equivalent  of  secured 
loans.  In  addition,  the  final  rule 
formalizes  NCUA's  position,  set  forth  in 
legal  opinion  letters,  that  FCUs  do  not 
have  to  own  the  leased  property  in  an 
indirect  leasing  arrangement  if  certain 
requirements  are  satisfied. 
DATES:  This  rule  is  effective  June  30, 
2000. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
M.  Peterson,  Staff  Attorney,  Division  of 
Operations,  Office  of  the  General 
Counsel,  (703)  518-6555. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

In  1983,  the  NCUA  Board  issued 
Interpretive  Ruling  and  Policy 


Statement  (IRPS)  83-3,  Federal  Credit 
Union  Leasing  of  Personal  Property  to 
Members,  48  PR  52560  (November  21, 
1983),  stating  that  FCUs  may  lease 
personal  property  to  their  members  if 
the  leasing  of  the  personal  property  is 
the  functional  equivalent  of  secured 
lending.  In  1997,  the  NCUA  Board 
determined  that  IRPS  83-3  would  be 
better  suited  as  a  regulation.  62  PR 
11773  (March  13,  1997).  In  1998,  the 
Board  issued  a  notice  of  proposed 
rulemaking  (NPRM)  and  request  for 
comment  on  leasing.  63  FR  57950 
(October  29,  1998).  The  Board  evaluated 
the  comments  received  and 
incorporated  many  of  the  suggested 
changes.  Due  to  these  changes  to  the 
original  proposed  leasing  regulation,  the 
Board  issued  a  second  NPRM  and 
request  for  comment.  64  FR  55866 
(October  15,  1999).  The  comment  period 
for  the  second  NPRM  expired  on 
December  17,  1999. 

B.  Comments 

NCUA  received  twelve  comments  on 
the  second  proposed  leasing  regulation 
Comments  were  received  from  three 
federal  credit  unions,  two  credit  union 
trade  associations,  four  credit  union 
leagues,  one  bank  trade  association,  one 
insurance  company,  and  one  leasing 
company.  In  general,  the  commenters 
support  the  rule,  although  most 
commenters  suggest  modifications. 
Those  commenters  who  compared  the 
second  proposed  rule  to  the  first  think 
the  second  proposal  is  an  improvement. 
Specific  comments  are  addressed  in  the 
section-by-section  analysis  below. 

C.  Format 

In  drafting  the  proposed  leasing 
regulation,  the  NCUA  Board  chose  to 
use  a  plain  English,  question  and 
answer  format.  The  Board  supports 
plain  English  as  a  means  to  increase 
regulatory  comprehension  and  improve 
compliance  among  those  affected  by  the 
regulation.  Plain  English  drafting 
emphasizes  the  use  of  informative 
headings  (often  written  as  a  question), 
lists  and  charts  where  appropriate,  non- 
technical language,  and  sentences  in  the 
active  voice.  The  NCUA  wrote  this 
proposed  regulation  as  a  series  of 
questions  and  answers.  The  word  "you" 
in  an  answer  refers  to  an  FCU. 

D.  Section-by-Section  Analysis 

This  analysis  contains  a  section-by- 
section  summary  of  the  second 
proposed  rule;  discusses  the  comments 
received  on  each  section,  if  any;  and 
describes  any  changes  made  as  a  result 
of  those  comments.  The  phrase 
"proposed  section"  as  used  below  refers 
to  draft  language  in  the  second  NPRM. 


Section  714.1— What  Does  This  Part 
Cover? 

Proposed  §  714.1  stated  that  part  714 
covers  the  standards  and  requirements 
that  an  FCU  must  follow  when  engaged 
in  the  lease  financing  of  personal 
property.  We  received  no  comments  and 
made  no  changes  in  the  final  rule. 

Section  714.2 — What  are  the  Permissible 
Leasing  Arrangements? 

Proposed  §  714.2  stated  that  FCUs 
may  engage  in  direct  or  indirect  leasing, 
and  closed-end  or  open-end  leasing. 

Proposed  §  714.2(c)  provides  "[i]n  an 
open-end  lease,  your  member  assumes 
the  risk  and  responsibility  for  any 
difference  in  the  estimated  residual 
value  and  the  actual  value  of  the 
property  at  lease  end.  '  Proposed 
§  714.2(d)  provides  that  for  a  closed-end 
lease  the  FCU  assumes  the  risk  and 
responsibility  for  that  same  difference. 
Two  commenters  note  that  any 
excessive  wear  and  tear  on  the  leased 
property  will  be  included  in  the 
difference  between  the  estimated 
residual  value  and  the  actual  valu(  of 
the  propert\'  at  lease  end  so  that  the 
proposed  rule  apparently  assigns  the 
responsibility  for  excessive  wear  and 
tear  differently  depending  on  whether 
the  lease  is  open-end  or  closed-end.  One 
of  these  commenters  suggests  that 
§  714.2  be  modified  to  place  the  risk  and 
responsibility  for  excess  wear  and  tear 
on  the  lessor  FCU,  regardless  of  the  form 
of  leasing.  The  other  commenter 
suggests  that  the  responsibility  for 
excess  wear  and  tear  should  always  be 
with  the  member  lessee. 

As  stated  in  the  preamble  to  IRPS  83- 
3,  the  lessee  is  always  responsible  for  a 
decrease  in  value  due  to  excessive  wear 
and  tear.  The  lessee,  with  possession  of 
the  leased  propeny,  is  in  the  best 
position  to  protect  the  property  &"om 
excess  wear  and  tear  regardless  of 
whether  the  lease  is  open-end  or  closed 
end.  Accordingly,  the  Board  amends 
§  714.2(d)  to  clarify  that,  in  closed-end 
leasing,  the  member  lessee  will  be 
responsible  for  excessive  wear  and  tear 
and  the  FCU  will  be  responsible  for  the 
remainder  of  the  difference  between  the 
estimated  residual  value  and  the  actual 
value.  Proposed  §  714.2(c)  on  open-end 
leasing  already  places  the  responsibility 
for  excessive  wear  and  tear  on  the 
member  lessee  and  needs  no 
modification  in  the  final  rule. 

The  following  example  illustrates  the 
allocation  of  risks  in  closed-end  leasing. 
Assiune  you,  an  FCU,  lease  a  $12,000 
car  imder  a  closed-end  leasing 
arrangement.  At  lease  inception,  the  car 
has  an  estimated  residual  value  of 
$3,000.  The  lease  is  not  covered  bv  any 
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residual  value  insurance  or  third-party 
guarantee.  Assume  further  that,  during 
the  term  of  the  lease,  the  used  car 
market  for  this  particular  make  and 
model  softens.  When  the  car  is  returned 
at  the  end  of  the  lease,  you  sell  it  at 
public  auction  for  only  $2,000,  which  is 
$1,000  less  than  your  estimated  residual 
value.  If  the  car  suffers  from  normal 
wear  and  tear,  you  are  responsible  for 
the  entire  difference  between  the 
estimated  residual  value  and  the  actual 
residual  value.  If.  however,  excess  wear 
and  tear  reduced  the  car's  actual 
residual  value  by  $500,  the  member  will 
be  responsible  for  $500  and  you  will  be 
responsible  only  for  the  remaining  $500 
of  residual  value  loss. 

Section  714.3 — Must  You  Own  the 
Leased  Property  in  an  Indirect  Leasing 
Arrangement? 

Proposed  §  714.3  stated  that  an  FCU 
does  not  have  to  own  the  leased 
property  in  an  indirert  leasing 
arrangement  if  the  FCl):  (1)  Receives  a 
full  assignment  of  the  lea.se:  (2)  is 
named  as  the  sole  lienholder  of  the 
property;  (3)  enters  into  a  security 
agreement  with  the  leasing  companv  to 
protect  the  FCU"s  lien  on  the  property; 
and  (4)  takes  all  necessary  steps  to 
record  and  perfect  the  security  interest. 

One  commenter  supports  the  full 
assignment  requirement.  Three  other 
commenters  believe  that  the  full 
assignment  of  the  lease  is  unnecessary 
and  decisions  about  how  much  of  the 
lease  should  be  assigned  are  best  left  to 
the  discretion  of  the  FCU.  One  of  these 
three  commenters  noted  that  the  Office 
of  the  Comptroller  of  the  Currency 
((X]C)  has  no  full  assignment 
requirement  in  its  leasing  rules  for 
national  banks,  and  another  argued  that 
full  assignment  was  unnecessar>'  if  the 
FCU  "can  protect  its  interest  by 
possession."  The  commenters  opposed 
to  full  assignment  did  not  specify  any 
particular  harm  to  FCLIs  arising  from  the 
requirement.  Also,  thu  Board  notes  that 
the  one  leasing  company  that 
commented  on  the  second  NPRM  stated 
that  full  assignment  was  "unnecessary 
but  not  objectionable."  (emphasis 
added). 

The  final  rule  leaves  the  full 
assignment  requirement  intact.  The  full 
assignment  requirement  stems  from  two 
main  concerns.  First,  in  the  event  of  a 
leasing  company's  bankruptcy,  the 
failure  to  obtain  a  complete  assignment 
of  the  lease  may  permit  the  bankruptcy 
trustee  to  argue  that  the  trustee  owns  the 
lease  and  can  treat  it  as  an  executory 
contract  subjetrt  to  repudiation.  Second, 
the  Board  is  concerned  that  advancing 
the  funds  to  allow  a  nonmember  leasing 
company  to  purchase  property  for 


leasing,  and  then  allowing  that 
noiunember  to  retain  both  lease  and  title 
to  the  underlying  property,  is 
tantamount  to  making  a  loan  to  a 
nonmember.  While  banks  regulated  by 
the  OCC  may  lend  money  to  anyone. 
FCUs  may  onlv  lend  money  to  members. 
12  U.S.C.  1757.  The  second  NPRM 
contains  additional  discussion  of  these 
concerns.  64  FR  55866.  55867  (October 
15.  1999).  Also,  with  regard  to  the 
comment  about  protection  of  its  interest 
by  "possession,"  the  FCU  may  protect 
its  lease  assignment  by  possession  of  the 
original  lease  documents  or  by  an 
appropriate  filing.  U.C.C.  §9-102(l)(b) 
(sale  of  chattel  paper).  §9-304(1).  §9- 
305.  However,  the  FCU  must  still  obtain 
a  full  assignment. 

Two  commenters  object  to  the 
following  statement  in  the  preamble  to 
the  proposed  §  714.3:  "It  (the  security 
agreement)  must  set  forth  the  terms  and 
conditions  upon  which  the  leasing 
company  or  the  member  may  be  in 
default  and  thus  entitle  the  FCU  to  take 
itnmediate  possession  of  the  property." 
These  commenters  read  the  quoted 
language  as  requiring  the  security 
agreement  to  contain  an  exhaustive  list 
of  every  obligation  under  the  lease  and 
every  possible  form  of  default. 

The  Board  does  not  intend  to  mandate 
that  every  leasing  security  agreement 
include  an  exhaustive  listing  of 
obligations  and  defaults  on  those 
obligations.  The  Board  does  believe  that 
an  FCU  "should  consider  the 
contingencies  that  may  seriously  affect 
(its)  security  and  see  that  the  security 
agreement  specifies  them  as  events  of 
default."  James  J.  White  and  Robert  S. 
Summers.  Uniform  Commercial  Code. 
§34-2  (4th  ed.  1995).  Section  714.3 
provides  that  the  FCU  must  have  the 
right  to  take  possession  and  dispose  of 
the  leased  property  in  the  event  of  "a 
default  by  the  lessee,  a  default  in  the 
leasing  companys  obligations  to  you,  or 
a  material  adverse  change  in  the  leasing 
c()mpany"s  financial  condition.'" 
Ultimately,  the  FCU  must  determine  for 
it.self  how  much  detail  about  these  and 
other  default  contingencies  is  included 
in  the  security  agreement. 

Another  commenter  asked  whether 
NCUA  intended  to  require  a  detailed 
security  agreement  for  each  lease,  or 
whether  the  substance  of  a  well-drafted 
security  agreement  could  be  subsumed 
into  a  lease  program  agreement.  The 
Board  believes  that  obligations  and 
defaults  may  be  described  in  the 
security  agreement  itself  or  may  be 
incorporated  by  clear  reference  to  some 
other  document  such  as  the  master 
leasing  agreement  or  contract.  Also,  a 
single  security  agreement  may  cover 
multiple  leases,  so  long  as  the 


agreement  sufficiently  describes  which 
leases  are  covered. 

One  commenter  suggests  that  the  rule 
should  reinstate  the  requirement  for  an 
irrevocable  power  of  attorney  contained 
in  the  first  NfPRM  but  dropped  from  the 
second.  The  NCUA  Board  believes  that 
a  power  of  attorney  is  unnecessary  for 
an  FCU  holding  a  well-defined  and 
perfected  security  interest  in  the  leased 
property.  In  the  event  of  a  default  by  a 
leasing  company  or  lessee,  an  FCU 
should  be  able  to  take  possession  and 
dispose  of  the  collateral  without  the 
power  of  attorney.  Accordingly,  the 
final  rule  no  longer  contains  any 
requirement  for  a  power  of  attorney.  The 
Board  notes,  however,  that  the  final  rule 
does  not  prohibit  an  FCU  from 
employing  a  power  of  attorney,  in 
addition  to  a  security  agreement. 

Section  714.4 — What  Are  the  Lease 
Requirements? 

Proposed  §  714.4  stated  that  leases 
must  be  net,  full  payout  leases,  with  a 
maximum  estimated  residual  value  of 
25%  of  the  original  cost  of  the  leased 
property  unless  gueiranteed.  In  a  full 
payout  lease,  the  FCU  must  recoup  its 
entire  investment  in  the  leased  property, 
plus  the  cost  of  financing  that 
investment,  from  the  lessee's  payments 
and  the  estimated  residual  value  of  the 
leased  property. 

Numerous  comments  were  directed  to 
the  guarantee  requirement.  Some 
commenters  want  the  requirement 
eliminated,  some  want  the  25% 
threshold  raised,  and  others  want  the 
requirement  maintained  at  25%  or 
lowered. 

The  commenters  who  want  to 
eliminate  the  guarantee  requirement  cite 
the  authority  of  national  banks  and 
federal  thrifts  to  engage  in  certain 
leasing  transactions  without  any 
guarantee.  As  discussed  below, 
however,  the  legal  authority  supporting 
FCU  leasing  varies  from  that  for  national 
banks  and  federal  thrifts.  Unlike  banks 
and  thrifts,  which  have  express 
authority  to  lease,  FCUs  have  no  express 
authority. 

Prior  to  1982.  all  federal  depositor}' 
institutions  relied  on  the  same  source  of 
legal  authority  for  leasing:  their  express 
authority  to  lend  money  and  the 
argument  that  leasing  is  incidental  to 
this  express  lending  authority.  A  lease 
under  this  incidental  authority  must  be 
the  equivalent  of  a  secured  loan. 
Dependence  on  the  residual  value  to 
recover  the  depository  institution's  costs 
involves  risks  that  are  unlike  those  of 
secured  lending  and,  hence,  the  residual 
value  must  "contribute  insubstantially" 
to  the  institution's  recovery  of  its  costs. 
M&M  Leasing  Corporation  v.  Seattle 
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First  National  Bank,  563  F.2d  1377, 
1384  (9th  Cir.  1977),  cert,  denied,  436 
U.S.  956  (1978).  For  national  banks,  the 
OCC  quantified  M&M  Leasin^s 
"insubstantial"  contribution  at  25%, 
and  required  any  reliance  above  25%  be 
guaranteed.  12  CFR  23.21(a)(2).  The 
NCUA  adopted  this  same  25%  limit  on 
the  unguaranteed  portion  of  the  residual 
value  in  IRPS  83-3. 

In  the  1980s,  Congress  provided 
national  banks  and  federal  thrifts  with 
additional,  express  statutory  authority 
to  conduct  leasing  activities  in  an 
aggregate  amount  not  to  exceed  ten 
percent  of  assets.  See  the  Gam — St. 
Germain  Depository  Institutions  Act  of 
1982,  Pub.  L.  No.  97-320,  §330(3), 
codified  at  12  U.S.C.  1464(c)(2)(A);  and 
the  Competitive  Banking  Equality  Act  of 
1987  (CEBA),  Pub.  L.  No.  100-86,  §  108, 
codified  at  12  U.S.C.  24(Tenth).  This 
express  leasing  authority  empowers 
national  banks  and  federal  thrifts  to 
assume  increased  risks  in  areas  unique 
to  leasing,  including  residual  value  risk. 
For  example,  in  the  Senate  Report 
accompanying  CEBA's  grant  of  express 
authority  to  national  banks,  the  Senate 
Committee  on  Banking,  Housing,  and 
Urban  Affairs  stated  its  expectation  that 
with  the  express  authority  to  lease  "the 
Comptroller  will  relax  or  eliminate  the 
residual  value  limitation  [on  national 
banks!  in  the  Comptroller's  regulation  in 
a  manner  consistent  with  sound  banking 
practices.  "  S.  Rep.  No.  100-19,  at  42 
(1987).  Accordingly,  neither  OCC  nor 
OTS  require  residual  value  guarantees 
for  leases  aggregating  less  than  ten 
percent  of  assets  and  so  covered  by 
express  leasing  authority.  See  12  CFR 
part  23,  subpart  B;  12  CFR  560.41(d). 
However,  both  the  OCC  and  OTS  still 
require  residual  value  guarantees  for 
banks  and  thrifts  for  leases  in  excess  of 
ten  percent  of  assets  and  thus  subject  to 
the  restrictions  on  residual  value  risk 
enunciated  in  M&M  Leasing.  See  12 
CFR  part  23,  subpart  C:  12  CFR 
560.41(c),  (b)(2). 

One  commenter  that  supported 
elimination  of  the  guarantee 
requirement  asks,  in  the  alternative,  if 
credit  unions  with  a  demonstrated 
ability  to  handle  risk  could  set  the 
unguaranteed  portion  of  the  residual  at 
some  level  higher  than  25%  of  original 
cost.  Other  commenters  support  the 
guarantee  at  its  current  25%  level  or  feel 
that  the  25%  level  should  be  lowered. 
The  Board  has  carefully  considered 
whether  it  should  set  the  unguaranteed 
portion  of  the  residual  at  some  level 
other  than  the  25%  figure  contained  in 
IRPS  83-3.  As  discussed  below,  the 
Board  is  not  inclined  to  vary  from  the 
long-standing  25%  limitation. 


Any  increase  in  the  unguaranteed 
residual  value  above  25%  may  cause  the 
unguaranteed  residual  to  "contribute 
substantially"  to  the  recovery  of  an 
FCU's  costs  and  thus  render  the  FCU's 
leasing  program  illegal  under  M&M 
Leasing.  The  line  between  "substantial" 
and  "insubstantial"  is  imprecise  and  not 
susceptible  to  exact  quantification. 
Nevertheless,  the  Board  considers  a 
25%  contribution  to  cost  recover\'  as 
insubstantial,  and  any  figiu-e  larger  than 
25%  as  problematic.  The  OCC  has  used 
the  current  25%  figure  for  decades. 

Also,  the  Board  believes  that  the 
economic  impact  of  the  guarantee 
requirement  is  not  significant.  Insurance 
companies  offer  reasonably-priced 
residual  value  insurance  that  satisfies 
the  current  25%  requirement.  In  vehicle 
leasing,  for  example,  a  policy  with  a 
25%  deductible  can  generally  be 
obtained  for  a  small,  one-time  premium 
of  between  one-half  to  one  percent  of 
the  estimated  residual  value.  In 
addition,  the  Board  is  aware  of  FCUs 
that  purchase  residual  insurance  in 
coverage  amounts  exceeding  the 
requirements  of  the  rule  and  yet  remain 
competitive  in  their  vehicle  leasing 
markets. 

The  Board  also  considered  the 
possibility  of  tightening  the  25% 
guarantee  requirement.  The  Board  notes 
that,  with  the  authority  to  put  up  to 
25%  of  the  original  cost  at  risk,  credit 
unions  may  still  suffer  significant  losses 
if  actual  residual  values  fall  short  of 
estimates.  Nevertheless,  in  the  past 
FCUs  have  handled  this  risk  well.  The 
Board  is  willing  to  allow  FCUs  to  use 
their  business  judgment  in  deciding 
how  to  handle  residual  value  risks  up  to 
the  25%  level. 

One  commenter  suggests  that  instead 
of  tying  the  guarantee  to  25%  of  the 
original  cost,  it  should  be  tied  to  "a 
certain  percentage  of  the  blue  book 
value."  The  Board  believes  that  the 
guarantee  requirement  is  best  tied  to  an 
FCU's  actual  investment  in  the  property, 
as  the  key  to  loss  avoidance  in  leasing 
is  recovery  of  costs.  Also,  the  leasing 
regulation  covers  leasing  of  all  personal 
property,  not  just  vehicles.  No  particular 
publication  such  as  the  "blue  book" 
provides  property  values  on  ever\'  form 
of  personal  property.  The  leasing  rule's 
guarantee  requirement  is  stated  in  terms 
flexible  enough  to  cover  all  personal 
property  leasing. 

Five  commenters  request  that  any 
guarantee  requirement  extend  only  to 
the  amount  of  the  estimated  residual 
needed  to  satisfy  the  full  payout  test. 
These  commenters  believe  that  the 
proposed  rule,  which  separates  the 
residual  value  guarantee  requirement 
from  the  full  payout  test,  is  inconsistent 


with  the  OCC  leasing  rule  and  IRPS  83- 
3.  The  Board  conciu-s  with  these 
commenters.  The  full  payout  test 
requires  that  FCUs  plan  to  recover  all 
leasing  costs  from  the  combination  of 
lease  payments  cind  the  estimated 
residual  value.  The  guarantee 
requirement  is  intended  to  protect  an 
FCU  against  the  possibility  of  excessive 
residual  losses.  "The  Board  believes  that 
an  FCU  should  only  be  required  to 
guarantee  the  portion  of  the  estimated 
residual  value  that  is  above  25%  of  the 
original  investment  that  is  needed  to 
meet  the  full  payout  requirement, 
meaning  the  amount  an  FCU  relies  on 
to  recover  its  costs.  The  Board  has 
changed  the  final  rule  to  connect  the 
guarantee  requirement  clearly  with  the 
full  payout  test.  This  coimection  results 
in  a  lesser  guarantee  requirement  and  a 
corresponding  reduction  in  the  burden 
on  FCUs.  An  illustration  of  the  effect  of 
the  final  rule  follows. 

Assume  you,  an  FCU,  pay  $12,000  for 
a  car  and  lease  it  under  a  closed-end 
leasing  arrangement.  Assume  that  your 
internal  cost  of  financing  is  $2,000  and 
that  lease  payments  over  the  life  of  the 
lease  will  be  $8,500.  To  meet  the  full 
payout  requirement,  you  must  recover 
$14,000  (your  investment  and  the  cost 
of  financing)  from  the  lease  pa\Tnents 
and  your  estimated  residual  value. 
Thus,  in  addition  to  the  $8,500  in  lease 
payments,  you  will  be  relying  on  $5,500 
in  residual  value  to  meet  the  full  payout 
requirement.  You  only  have  to 
guarantee  the  portion  of  the  residual 
value  on  which  you  rely  to  meet  the  full 
payout  requirement  that  exceeds  25%  of 
the  cost  of  the  car,  in  this  case,  $3,000. 
Thus,  the  amount  of  the  residual  value 
that  must  be  guaranteed  will  be  $2,500 
($5,500-$3,0O0). 

For  leases  with  estimated  residual 
values  in  excess  of  25%  of  original  cost 
and  subject  to  the  guarantee 
requirement,  two  commenters  were 
uncertain  whether  an  FCU  may  assume 
the  first  dollars  of  residual  risk  or  must 
guarantee  the  first  dollars.  These 
commenters  request  clarification. 

Neither  the  proposed  rule  nor  the 
IRPS  require  that  FCUs  guarantee  the 
first  dollars  of  residual  risk.  Conversely, 
neither  the  rule  nor  the  IRPS  require 
that  FCUs  assume  the  first  dollar  of 
residual  risk.  FCUs  are  free  to  guarantee 
or  assume  the  first  dollars  of  residual 
risk  as  they  deem  appropriate.  The 
Board  is  aware  that  insurers  offer 
residual  value  policies  with  deductibles 
that  place  the  first  dollars  of  risk  on  the 
FCU.  Such  policies  are  an  acceptable 
form  of  guarantee. 

The  Board  also  notes  that  residual 
value  insurance  policies  offer  different 
payout  formulae.  For  example,  one  form 
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of  insurance  pays  the  difference 
between  the  estimated  residual  value 
and  the  actual  sales  price  of  the 
property  at  the  time  of  disposition. 
Another,  more  common  form  pays  the 
difference  between  the  estimated 
residual  value  and  the  average  price 
being  obtained  for  the  given  type  of 
property  at  the  time  of  disposition. 
Either  of  these  payout  formulae,  with 
appropriate  deductibles,  is  permissible 
for  FCUs.  However,  if  the  FCU  elects  to 
purchase  residual  insurance  that  relies 
on  average  sale  prices  rather  than  the 
specific  sale  proceeds  from  the  property 
at  lease  end,  the  FCU  should  ensure  the 
terms  of  insurance  are  reasonable  in 
relation  to  the  method  the  FCU  uses  to 
dispose  of  the  leased  property.  For 
example,  if  the  FCU  expects  to  dispose 
of  leased  vehicles  at  wholesale  auction, 
it  should  use  residual  insurance  that 
pays  based  on  wholesale  prices. 
Likewise,  if  the  FCU  expects  to  get  most 
of  its  leased  vehicles  back  in  "average" 
condition,  it  should  look  for  insurance 
tied  to  that  condition. 

Seven  commenters  object  to  language 
in  the  preamble  to  the  second  NPRM  on 
the  financing  of  certain  costs  associated 
with  the  lease.  The  preamble  states  that 
the  financing  of  mechanical  breakdown 
protection,  credit  life  and  disability 
premiums,  and  license  and  registration 
fees  raised  safety  and  soundness 
concerns  and  these  services  should  not 
be  financed.  The  preamble  cites  a 
specific  concern  that  an  FCU  will  have 
little  or  no  value  in  the  collateral  to 
secure  the  financing  of  the  additional 
costs.  The  commenters  generally 
recognized  the  problem  with 
undercollateralization  but  do  not 
believe  a  blanket  prohibition  on  the 
financing  of  particular  items  was  the 
best  response.  As  one  commenter  put  it, 
"the  problem  of  undercollateralization 
is  best  determined  by  how  much  is 
financed  relative  to  the  collateral,  not  by 
what  expenses  are  financed."  Some 
commenters  note  that  the  current 
industry  practice  among  banks  and 
credit  unions  is  to  finance  some  or  all 
of  these  costs  in  particular  cases.  Some 
commenters  suggest  that  FCUs  should 
adopt  lease-to-value  guidelines  similar 
to  the  loan-to-value  guidelines  used  in 
lending  programs,  such  as  a  maximum 
lease  investment  (or  loan  investment)  of 
1 10%  of  the  vehicles  MSRF. 

The  Board  remains  concerned  that 
FCUs  not  overextend  themselves  but 
recognizes  that  a  blanket  prohibition  on 
the  financing  of  certain  enumerated 
services  is  not  the  best  approach  to  this 
issue.  Instead,  the  Board  recommends 
that  FCUs  take  appropriate  measures  to 
ensure  that  their  leases  are  properly 
collateralized  and  their  leasing 


programs  remain  the  functional 
equivalent  of  secured  lending. 

Sfcticw  714.5 — What  is  Required  if  You 
Hely  on  an  Estimated  Residual  Value 
Gretiter  than  25%  of  the  Original  Cost 
of  the  Leased  Property^ 

Proposed  S  714.5  provided  that  an 
estimated  residual  value  greater  than 
25%  of  the  original  cost  of  the  leased 
property  may  be  used  if  a  financially 
capable  party  guarantees  the  amount 
above  25%  of  the  original  cost  of  the 
property.  If  the  guarantor  is  an 
insurance  company,  the  guarantor  must 
have  an  A.M.  Best  rating  of  at  least  a  B+ 
or  the  equivalent  from  another  major 
rating  company.  The  FCU  must  have 
financial  documentation  on  hand 
demonstrating  that  the  guarantor  has  the 
resources  to  meet  the  guarantee. 

Two  commenters  object  to  the 
establishment  of  a  minimum  rating  for 
insurance  companies.  One  of  these 
commenters  cites  state  regulation  of 
insurance  companies  as  sufficient  to 
establish  any  particular  company's 
soundness.  A  third  commenter  agreed 
with  the  concept  of  a  minimum  rating 
but  thought  it  should  be  tougher  than 
B+,  such  as  a  minimum  "A"  or  "AA" 
rating. 

The  NCUA  Board  believes  that 
establishing  a  minimum  rating  standard 
ensures  that  an  insurance  company 
guarantor  will  have  the  resources  to 
meet  the  guarantee.  A  Best's  rating  of  B+ 
is  the  lowest  rating  that  is  considered  by 
Best  to  be  'secure,  "  while  any  rating 
lower  than  a  B+  is  considered  to  be 
"vulnerable."  FCUs  that  satisfy  the 
guaremtee  requirement  through  residual 
insurance  are  dependent  on  the 
insurance  company's  ability  to  pay 
residual  claims  when  the  leases  end, 
often  years  into  the  future.  The  Board 
believes  that  FCUs  should  not  use 
insurers  who  are  identifiable  as 
financially  vulnerable. 

The  requirement  for  a  residual  insurer 
to  maintain  a  B+  rating  also  makes  it 
easier  for  an  FCU  using  an  insurance 
company  to  .satisfy  the  financial 
documentation  requirement  of  §  714.5. 
An  FCU  that  maintains  a  recent  report 
indicating  that  their  residual  insurer  is 
rated  B+  or  better  would  meet  the 
minimum  documentation  requirements 
If  the  FCU  desires  to  use  the  Internet,  an 
up-to-date  rating  can  be  obtained  at  any 
time  both  cheaply  and  quickly. 

One  commenter,  citing  IRPS  83-3  and 
current  OCC  rules,  requests  that  §  714.5 
be  amended  to  specifically  exclude  an 
affiliate  of  the  FCU  from  acting  as 
residual  value  guarantor.  The  Board 
notes  that  credit  union  service 
organizations  (CUSOs)  have  specified, 
limited  powers.  12  CFR  part  712. 


Although  CUSOs  may  engage  in 
insurance  brokerage  or  agency  activities, 
they  have  no  authority  to  assume 
insurable  risks,  such  as  residual  value 
risk,  for  FCUs  or  other  entities.  12 
U.S.C.  1757(7);  12  CFR  712.5,  712.6:  51 
FR  10353,  10357  (March  26,  1986).  The 
Board  does  not  believe  a  modification  to 
§  714.5  is  net;essar>'. 

Section  714.6 — Are  You  Required  to 
Retain  Salvage  Powers  Over  the  Leased 
Property^ 

Proposed  §  714.6  states  that  an  FCU 
must  retain  salvage  powers  over  the 
leased  property.  NCUA  received  no 
comments  on  this  section,  and  it 
remains  unchanged. 

Section  714.7 — What  are  the  Insurance 
Requirements  Applicable  to  Leasing? 

Proposed  §  714.7  provides  that  the 
FCU  must  maintain  a  contingent 
liability  insurance  policy  with  an 
endorsement  for  leasing  or  be  named  as 
the  co-insured.  The  insurance  company 
must  have  a  rating  of  at  least  B+.  The 
lessee  must  carry  the  normal  liability 
and  collateral  protection  insurance  on 
the  leased  property,  and  the  FCU  must 
be  named  as  an  additional  insured  on 
the  liability  insurance  policy  and  as  the 
loss  payee  on  the  collateral  protection 
insurance  policy. 

Two  commenters  suggest  that  the 
phrase  "collateral  protection  insurance  ' 
be  replaced  with  "physical  damage"  or 
"property  insurance"  to  more  accurately 
reflect  the  type  of  insurance  a  lessee 
would  purchase.  The  Board  concurs 
with  these  commenters.  The  Board 
replaced  the  phrase  "collateral 
protection  insurance"  with  "property 
insurance,"  which  would  include 
protection  from  physical  damage,  loss, 
or  theft. 

Section  714.8— What  Rate  of  Interest 
May  be  Charged  Under  a  Lease? 

Proposed  §  714.8  stated  that  the 
interest  rate  provisions  of  the  NCUA 
lending  rule  are  not  applicable  to  lease 
transactions.  Proposed  §714.8  also 
exempted  lease  transactions  from  the 
NCUA  lending  rules  on  early  payment. 
NCUA  received  no  comments  on  this 
section,  and  it  remains  unchanged  in 
the  final  version. 

Section  714.9 — When  Engaged  in 
Indirect  Leasing.  Must  You  Comply  With 
the  Purchase  of  Eligible  Obligation 
Rules  Set  Forth  in  §  701.23  of  This 
Chapter? 

Proposed  §  714.9  provided  that 
indirect  leasing  arrangements  are  not 
subject  to  the  purchase  of  eligible 
obligation  rules  set  forth  in  §  701.23  if 
the  lease  complies  with  the  FCU's 
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leasing  polices  and  the  FCU  receives  a 
full  assignment  of  the  lease  no  more 
than  five  business  days  after  it  is  signed 
by  the  member  and  the  leasing 
company. 

Two  commenters  object  to  the  five- 
business-day  requirement.  One 
commenter  believes  the  time  required  to 
transfer  paper  in  indirect  lending  is 
similar  to  that  required  in  indirect 
leasing  and  states  that  many  retail 
installment  contracts  are  not  received 
within  five  days.  This  commenter 
recommends  changing  the  five-business- 
day  requirement  to  thirty  business  days. 
The  other  commenter  states  that  the 
five-day  language  does  not  mirror  the 
"very  soon"  language  employed  in  the 
eligible  obligations  rule  and  that  the 
difference  may  cause  confusion.  The 
eligible  obligations  rule  has  a  provision 
specifying  which  indirect  lending  and 
indirect  leasing  obligations  will  be 
classified  as  loans  and  not  as  eligible 
obligations  for  purposes  of  the  aggregate 
5%  limitation  imposed  on  eligible 
obligations.  12  CFR  701.23(b)(3){iv). 
One  of  the  specified  criteria  for 
excluding  indirect  leasing  arrangements 
from  this  5%  limitation  is  that  the 
"lease  contract  [be]  assigned  to  the 
federal  credit  union  very  soon  after  it  is 
signed.  "  The  latter  commenter  prefers 
that  the  "very  soon"  language  of  the 
eligible  obligations  rule  be  used  in 
§  714.9,  the  corresponding  provision  of 
the  leasing  rule.  For  consistency 
between  the  leasing  rule  and  the  eligible 
obligations  rule  and  to  maintain 
fiexibility,  the  Board  has  replaced  the 
language  of  the  proposed  §  714.9  with  a 
direct  reference  to  §  701.23(b)(3)(iv) 
including  a  restatement  of  its 
requirements. 

Section  714.10 — What  Other  Laws  Must 
You  Comply  With  When  Engaged  in 
Leasing? 

Proposed  §  714.10  set  forth  the 
additional  laws  with  which  an  FCU 
must  comply  when  engaged  in  leasing. 
One  commenter  notes  that  national  bank 
and  federal  thrift  leasing  activities  are 
subject  to  lending  limits  and 
recommends  that  our  regulator^'  limits 
on  loans  to  one  borrower  and  loans  to 
officials  limitations  be  incorporated  into 
the  final  leasing  regulation.  'The  Board 
notes  that  the  proposed  §  714.10  already 
required  FCUs  engaged  in  leasing  to 
comply  with  the  greater  part  of  the 
NCUA  lending  rule,  §  701.21,  including 
the  lending  limits  found  at 
§§  701.21(c)(5)  and  (d).  Accordingly,  no 
change  to  §  714.10  was  made  in  the  final 
rule. 


E.  Other  Comments 

Two  commenters  ask  that  we  address 
the  risks  of  balloon  lending  in  the 
leasing  regulation.  Assured-value 
balloon  loans,  or  "lease-look-alike" 
loans,  allow  the  borrower  to  return  the 
financed  property  at  the  end  of  the  loan 
term  in  lieu  of  making  the  remaining 
balloon  payment.  The  commenters 
argue  that  these  loans  carry  residual 
risks  for  FCUs  very  similar  to  those  in 
traditional  closed-end  leasing  and 
should  be  regulated  similarly. 

As  was  discussed  in  the  preamble  to 
the  second  NPRM,  the  primary 
distinction  between  a  loan  and  a  lease 
is  who  owns  the  underlying  property.  In 
a  loan,  the  borrower  owns  the  property 
and  the  lender  is  a  lienholder.  In  a  lease, 
the  borrower-lessee  has  no  ownership  or 
lienhold  interest  in  the  property. 
Accordingly,  it  is  the  NCUA  Board's 
position  that  programs,  which  involve 
loans  and  not  leases,  are  significantly 
different  from  leasing  ^angements,  and 
should  not  be  addressed  in  a  leasing 
regulation. 

F.  Regulatory  Procedures 

Paperwork  Reduction  Act 

The  NCUA  Board  determined  that  the 
requirement  in  §  714.5  that  an  FCU  must 
obtain  or  have  on  file  statistics 
documenting  that  a  guarantor  has  the 
resources  to  meet  an  estimated  residual 
value  guarantee  constitutes  a  collection 
of  information  under  the  Paperwork 
Reduction  Act.  Both  NPRMs  contained 
a  description  of  the  requirement  and  an 
estimate  of  the  associated  workload.  No 
comments  were  received  on  the 
estimated  workload.  OMB  assigned 
control  number  3133-0151  to  this 
collection.  12  CFR  part  795. 

Regulatory  Flexibility  Act 

The  NCUA  Board  certifies  that  the 
proposed  regulation  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  credit 
unions.  Small  credit  unions  are  defined 
by  NCUA,  pursuant  to  its  authority  to 
define  "small  organizations,"  as  those 
credit  unions  with  assets  of  Si  million 
or  less.  5  U.S.C.  601(4),  (6):  NCUA  IRPS 
81-4,  46  FR  29248  (1981):  NCUA  IRPS 
87-2,  12  CFR  791.8(a).  As  of  December 
31,  1999,  there  were  1,069  FCUs  that 
met  the  small  organization  standard.  Of 
these  1 ,069  FCUs,  only  seven  report  any 
leasing  activity,  with  a  total  of  only  66 
leases  amongst  these  credit  unions. 
Accordingly,  a  regulatory  flexibility 
analysis  is  not  required. 

Executive  Order  13132 

Executive  Order  13132,  Federalism, 
dated  August  4,  1999,  prescribes  certain 


requirements  for  executive  branch 
policies  "that  have  federalism 
implications."  Policies  that  have 
federalism  implications  include  any 
regulations  that  have  substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 
Independent  regulator\-  agencies,  such 
as  NCUA,  are  not  required  to  follow  EO 
13132  but  are  encouraged  to  do  so,  and 
NCUA  voluntarily  complies  with  EO 
13132.  The  final  leasing  rule,  however, 
will  only  apply  to  federally-chartered 
credit  unions.  The  rule  has  no 
substantial  direct  effects  on  States  or  on 
the  relationship  or  distribution  of  power 
and  responsibility  between  the  national 
government  and  the  States.  NCUA  has 
determined  that  this  rule  does  not 
constitute  a  policy  that  has  federalism 
implications  for  purposes  of  the 
executive  order. 

Assessment  of  Federal  Regulations  and 
Policies  on  Families 

NCUA  has  determined  that  this  rule 
will  not  affect  family  well-being  within 
the  meaning  of  Section  654  of  the 
Treasur\'  and  General  Government 
Appropriations  Act.  1999,  Pub.  L.  No. 
105-277.  112  Stat.  2681  (1998). 

Small  Business  Regulator}-  Enforcement 
Fairness  Act 

The  Small  Business  Regulator>- 
Enforcement  Fairness  Act  of  1996  (Pub. 
L.  No.  104-21)  provides  generally  for 
congressional  review  of  agency  rules.  A 
reporting  requirement  is  triggered  in 
instances  where  NCUA  issues  a  final 
rule  as  defined  by  section  551  of  the 
Administrative  Procedures  Act.  5  U.S.C. 
551.  The  Office  of  Management  and 
Budget  has  reviewed  this  rule  and  has 
determined  that  for  purposes  of  the 
Small  Business  Regulator}-  Enforcement 
Fairness  Act  of  1996  it  is  not  a  major 
rule. 

List  of  Subjects  in  12  CFR  Part  714 

Credit  unions.  Leasing. 

Bv  the  National  Credit  Union 
Administration  Board  on  May  24   2000 

Becky  Baker. 

Secretary  to  the  Board. 

For  the  reasons  set  forth  above.  NCUA 
adds  12  CFR  part  714  to  read  as  follows: 

PART  71 4— LEASING 

.Sec. 

714.1  What  does  this  part  cover? 

714.2  What  are  the  permissible  leasing 
arrangements? 

714.3  Must  vou  own  the  leased  property  in 
an  indirect  leasing  arrangement? 
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714.4     What  are  the  lease  requirements? 

714. .5  What  is  required  if  you  rely  on  an 
estimated  r«sidual  value  greater  than 
25%  of  the  original  cost  of  the  lea.sed 
property' 

714.6  Are  you  rwjuired  to  retain  salvage 
powers  over  the  leased  prtjperty? 

714.7  What  are  the  insurance  retjuirements 
appli(  able  to  leasing' 

714.8  Are  the  early  payment  provisions,  or 
interest  rate  provisions,  applicable  in 
leasing  arrangements/ 

714.9  .^re  indirect  leasing  arrangements 
subject  to  the  pun:h«.sH  of  eligible 
obligation  limit  set  forth  in  S  701.23  of 
this  chapter? 

714.10  What  other  laws  must  you  comply 
with  when  engaged  in  leasing? 

Authority:  12  l.'.S.C.  17.56.  1757.  1766. 
1785.  \7m. 

§  71 4. 1     What  do«a  this  part  covar? 

This  part  covers  the  standards  and 
requirements  that  you,  a  federal  credit 
union,  must  follow  when  engaged  in  the 
leasing  of  personal  property 

S  71 4.2    What  are  th«  panniasibia  laaalng 
arrangamanta? 

(a)  You  may  engage  in  direct  leasing. 
In  direct  leasing,  you  purchase  personal 
property  from  a  vendor,  becoming  the 
owner  of  the  property  at  the  request  of 
your  member,  and  then  lease  the 
property  to  that  member. 

(b)  You  may  engage  in  indirect 
leasing.  In  indirect  leasing,  a  third  party 
leases  property  to  your  member  and  you 
then  purchase  that  lease  from  the  third 
party  for  the  purpose  of  leasing  the 
property  to  your  member.  You  do  not 
have  to  purchase  the  leased  property  if 
you  comply  with  the  requirements  of 
§714.3. 

(c)  You  may  engage  in  open-end 
leasing.  In  an  open-end  lease,  your 
member  assumes  the  risk,  and 
responsibility  for  any  difference  in  the 
estimated  residual  value  and  the  actual 
value  of  the  property  at  lease  end. 

(d)  You  may  engage  in  closed-end 
leasing.  In  a  closed-end  lease,  you 
assume  the  risk  and  responsibility  for 
any  difference  in  the  estimated  residual 
value  and  the  actual  value  of  the 
property  at  lease  end.  However,  your 
member  is  always  responsible  for  any 
excess  wear  and  tear  and  o.xcess  mileage 
charges  as  established  under  the  lease 

§714.3    Must  you  own  tha  laaaad  proparty 
In  an  Indlract  laasing  arrangamant? 

You  do  not  have  to  own  the  leased 
property  in  an  indirect  leasing 
arrangement  if: 

(a)  You  obtain  a  full  assignment  of  the 
lease.  A  full  assignment  is  the 
assignment  of  all  the  rights,  interests, 
obligations,  and  title  in  a  lease  to  you. 
that  is,  you  become  the  owner  of  the 
lease: 


(b)  You  are  named  as  the  sole 
lienholder  of  the  leased  property; 

(c)  You  receive  a  security  agreement, 
signed  by  the  leasing  company,  granting 
you  a  sole  lien  in  the  leased  property 
and  the  right  to  take  possession  and 
dispose  of  the  leased  property  in  the 
event  of  a  default  by  tJie  lessee,  a  default 
in  the  leasing  company's  obligations  to 
you,  or  a  material  adverse  change  in  the 
leasing  compcmys  financial  condition; 
and 

(d)  You  take  all  necessary  steps  to 
record  and  perfect  your  security  interest 
in  the  leased  property.  Your  state's 
Commercial  Code  may  treat  the 
automobiles  as  inventory,  and  require  a 
filing  with  the  Secretary  of  State. 

§714.4    What  ara  tha  laaaa  raquiramants? 

(a)  Your  lease  must  be  a  net  lease.  In 
a  net  lease,  your  member  assumes  all 
the  burdens  of  ownership  including 
maintenance  and  repair,  licensing  and 
registration,  taxes,  and  insurance; 

(b)  Your  lease  njust  be  a  full  payout 
lease.  In  a  full  payout  lease,  you  must 
reasonably  expect  to  recoup  your  entire 
investment  in  the  leased  property,  plus 
the  estimated  cost  of  financing,  from  the 
lessee's  payments  and  the  estimated 
residual  value  of  the  leased  property  at 
the  expiration  of  the  lease  term;  and 

(c)  The  amount  of  the  estimated 
residual  value  you  rely  upon  to  satisfy 
the  full  payout  lease  requirement  may 
not  exceed  25%  of  the  original  cost  of 
the  leased  property  unless  the  amount 
above  23%  is  guaranteed.  Estimated 
residual  value  is  the  projected  value  of 
the  leased  property  at  lease  end. 
Estimated  residual  value  must  be 
reasonable  in  light  of  the  nature  of  the 
leased  property  and  all  circumstances 
relevant  to  the  leasing  arrangement. 

§  714.5  What  is  raquired  it  you  rely  on  an 
estimatad  rasldual  value  greater  than  25% 
of  tha  original  coat  of  tha  laaaad  property? 

If  the  amount  of  the  estimated 
residual  value  you  rely  upon  to  .satisfy 
the  full  payout  lease  requirement  of 
«j  714.4(b)  exceeds  25%  of  the  original 
cost  of  the  leased  property,  a  financially 
capable  party  must  guarantee  the  excess. 
The  guarantor  may  be  the  manufacturer. 
The  guarantor  may  also  be  an  insurance 
company  with  an  A.M.  Best  rating  of  at 
least  a  B+.  or  with  at  least  the  equivalent 
of  an  A.M.  Be.st  B-^  rating  from  another 
major  rating  company.  You  must  obtain 
or  have  on  file  financial  documentation 
demonstrating  that  the  guarantor  has  the 
resources  to  meet  the  guarantCK?. 

§  71 4.6    Are  you  required  to  retain  salvage 
powers  over  tha  leased  property? 

You  must  retain  salvage  powers  over 
the  leased  property.  Salvage  powers 
protect  you  from  a  loss  and  provide  you 


with  the  power  to  take  action  if  there  is 
an  unanticipated  change  in  conditions 
that  threatens  your  financial  position  by 
significantly  increasing  your  exposure 
to  risk.  Salvage  powers  allow  you: 

(a)  As  the  owner  and  lessor,  to  take 
reasonable  and  appropriate  action  to 
salvage  or  protect  the  value  of  the 
property  or  your  interests  arising  under 
the  lease;  or  » 

(b)  As  the  assignee  of  a  lease,  to 
become  the  owner  and  lessor  of  the 
leased  property  pursuant  to  your 
contractual  rights,  or  take  any 
reasonable  and  appropriate  action  to 
salvage  or  protect  the  value  of  the 
property  or  your  interests  arising  under 
the  lease. 

§  71 4.7    What  ara  tha  inauranca 
requirements  applicable  to  laaalng? 

(a)  You  must  maintain  a  contingent 
liability  insurance  policy  with  an 
endorsement  for  leasing  or  be  named  as 
the  co-insured  if  you  do  not  own  the 
leased  property.  Contingent  liability 
insurance  protects  you  should  you  be 
sued  as  the  owner  of  the  leased 
property.  You  must  use  em  insurance 
company  with  a  nationally  recognized 
industry  rating  of  at  least  a  B-i-. 

(b)  Your  member  must  carry  the 
normal  liability  and  property  insurance 
on  the  leased  property.  You  must  be 
named  as  an  additional  insured  on  the 
liability  insurance  policy  and  as  the  loss 
payee  on  the  property  insurance  policy. 

§  714.8    Are  tt>e  earty  payment  provlaions, 
or  intareat  rata  provlalona,  applicable  in 
leasing  arrangements? 

You  are  not  subject  to  the  early 
payment  provisions  set  forth  in 
§  701.21(c)(6)  of  this  chapter.  You  are 
also  not  subject  to  the  interest  rate 
provisions  in  §  701.21(c)(7). 

§  71 4.9    Are  indirect  leasing  arrangements 
subject  to  the  purchase  of  eligible 
obligation  limit  sat  forth  in  §  701 .23  of  this 
chapter? 

Your  indirect  leasing  arrangements 
are  not  subject  to  the  eligible  obligation 
limit  if  they  satisfy  the  provisions  of 
§  701.23(b)'(3)(iv)  that  require  that  you 
make  the  final  underwriting  decision 
and  that  the  lease  contract  is  assigned  to 
you  ver>'  soon  after  it  is  signed  by  the 
member  and  the  dealer  or  leasing 
company. 

§  71 4.1 0    What  other  laws  must  you  comply 
with  when  engaged  in  leasing? 

You  must  comply  with  the  Consumer 
Leasing  Act,  15  U.S.C.  1667-67f,  and  its 
implementing  regulation.  Regulation  M, 
12  CFR  part  213.  You  must  comply  with 
state  laws  on  consumer  leasing,  but  only 
to  the  extent  that  the  state  leasing  laws 
are  consistent  with  the  Consumer 
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Leasing  Act,  15  U.S.C.  1667e,  or  provide 
the  member  with  greater  protections  or 
benefits  than  the  Consumer  Leasing  Act. 
You  are  also  subject  to  the  lending  rules 
set  forth  in  §  701.21  of  this  chapter, 
except  as  provided  in  §  714.8  and 
§  714.9  of  this  part.  The  lending  rules  in 
§  701.21  address  the  preemption  of 
other  state  and  federal  laws  that  impact 
on  credit  transactions. 

|FR  Doc.  00-13509  Filed  5-30-00;  8:45  am) 

BILUNG  CODE  7535-41 -U 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  173 
[Docket  No.  OOF-0786] 

Secondary  Direct  Food  Additives 
Pennltted  In  Food  for  Human 
Consumption 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  chlorine  dioxide 
produced  by  treating  an  aqueous 
solution  of  sodium  chlorite  with 
hydrogen  peroxide  in  the  presence  of 
sulfuric  acid.  This  action  is  in  response 
to  a  petition  filed  by  Eka  Chemicals,  Inc. 

DATES:  This  rule  is  effective  May  31, 
2000.  Submit  written  objections  and 
requests  for  a  hearing  by  June  30,  2000. 
ADDRESSES:  Submit  written  objections  to 
the  Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
5630  Fishers  Lane,  rm.  1061,  Rockville, 
MD  20852. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  L.  Martin,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFS-215),  Food 
and  Drug  Administration,  200  C  St.  SW., 
Washington,  DC  20204-0001,  202-418- 
3074. 

SUPPLEMENTARY  INFORMATION:  In  a  notice 
published  in  the  Federal  Register  of 
March  2,  2000  (65  FR  11319),  FDA 
announced  that  a  food  additive  petition 
(FAP  0A4716)  had  been  filed  by  Eka 
Chemicals,  Inc.,  c/o  Keller  and 
Heckman  LLP,  1001  G  St.  NW.,  suite 
500  West.  Washington,  DC  20001.  The 
petition  proposed  to  amend  the  food 
additive  regulations  in  §  173.300 
Chlorine  dioxide  (21  CFR  173.300)  to 
provide  for  the  safe  use  of  chlorine 
dioxide  produced  by  treating  an 
aqueous  solution  of  sodium  chlorite 


with  hydrogen  peroxide  in  the  presence 
of  sulfuric  acid. 

FDA  has  evaluated  data  in  the 
petition  and  other  relevant  material. 
Based  on  this  information,  the  agency 
concludes  that  the  proposed  use  of  the 
additive  is  safe,  that  the  additive  will 
achieve  its  intended  technical  effect, 
and,  therefore,  that  the  regulation  in 
§  173.300  should  be  amended  as  set 
forth  below. 

In  accordance  with  §  171.1(h)  (21  CFR 
171.1(h)),  the  petition  and  the 
documents  that  FDA  considered  and 
relied  upon  in  reaching  its  decision  to 
approve  the  petition  are  available  for 
inspection  at  the  Center  for  Food  Safety 
and  Applied  Nutrition  by  appointment 
with  the  information  contact  person 
listed  above.  As  provided  in  §  171.1(h), 
the  agency  will  delete  from  the 
documents  any  materials  that  are  not 
available  for  public  disclosure  before 
making  the  documents  available  for 
inspection. 

In  the  notice  of  filing,  FDA  gave 
interested  parties  an  opportunity  to 
submit  comments  on  the  petitioner's 
environmental  assessment.  FDA 
received  no  comments  in  response  to 
that  notice. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

This  final  rule  contains  no  collection 
of  information.  Therefore,  clearance  by 
the  Office  of  Management  and  Budget 
under  the  Paperwork  Reduction  Act  of 
1995  is  not  required. 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  file  with  the  Dockets  Management 
Branch  (address  above)  written 
objections  by  June  30,  2000.  Each 
objection  shall  be  separately  numbered, 
and  each  numbered  objection  shall 
specify  with  particularity  the  provisions 
of  the  regulation  to  which  objection  is 
made  and  the  grounds  for  the  objection. 
Each  numbered  objection  on  which  a 
hearing  is  requested  shall  specifically  so 
state.  Failure  to  request  a  hearing  for 
any  particular  objection  shall  constitute 
a  waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 


support  of  the  objection  in  the  event 
that  a  hearing  is  held.  Failure  to  include 
such  a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
are  to  be  submitted  and  are  to  be 
identified  with  the  docket  number 
foimd  in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  die  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

List  of  Subjects  in  21  CFR  Part  173 

Food  additives. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Director,  Center  for  Food  Safety  and 
Applied  Nutrition.  21  CFR  part  173  is 
amended  as  follows: 

PART  173— SECONDARY  DIRECT 
FOOD  ADDITIVES  PERMITTED  IN 
FOOD  FOR  HUMAN  CONSUMPTION 

1.  The  authority  citation  for  21  CFR 
part  173  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321.  342.  348. 

2.  Section  173.300  is  amended  by 
revising  paragraph  (a)  to  read  as  follows; 

§  1 73.300    Chlorine  dioxide. 

***** 

(a)  The  additive  is  generated  by  one 
of  the  following  methods:  Treating  an 
aqueous  solution  of  sodium  chlorite 
with  either  chlorine  gas  or  a  mixture  of 
sodium  hypochlorite  and  hydrochloric 
acid,  or  treating  an  aqueous  solution  of 
sodium  chlorate  with  hydrogen 
peroxide  in  the  presence  of  sulfuric 
acid.  In  either  case,  the  generator 
effluent  contains  at  least  90  percent  (by 
weight)  of  chlorine  dioxide  with  respect 
to  all  chlorine  species  as  determined  bv 
Method  4500-CIO2  E  in  the  "Standard" 
Methods  for  the  Examination  of  Water 
and  Wastewater,"  18th  ed.,  1992.  or  an 
equivalent  method.  Method  4500-ClO; 
E  is  incorporated  by  reference  in 
accordance  with  5  U.S.C.  552(a)  and  1 
CFR  part  51.  Copies  are  available  from 
the  Center  for  Food  Safety  and  Applied 
Nuti-ition  (HFS-200).  Food  and  Drug 
Administration,  200  C  St.  SW.. 
Washington.  DC  20204-0001.  and  the 
American  Public  Health  Association. 
1015  Fifteenth  St.  NW.,  Washington,  DC 
20005,  or  may  be  examined  at  the  Office 
of  the  Federal  Register.  800  North 
Capitol  St.  NW..  suite  700,  Washington. 
DC. 
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Hated:  May  l'».  20(H) 
L.  Robert  Lake. 

DirfctorofRfmilations  and  Polirv.  ContfT 
for  Food  S<ifi>tv  and  Applied  Sutntion 
(KK  Ofx     00-1)477  Filet)  "i-JO-OO:  H  45  anil 
BILUNQ  COOe  4ia«M)1-r 


DEPARTMENT  OF  DEFENSE 
Offic«  of  ttw  Secretary 

32  CFR  Part  270 

[RIN  079&-AQ67] 

Compensation  of  Certain  Former 
Operatives  Incarcerated  by  ttie 
Democratic  Republic  of  Vietnam 

AGENCY:  OfficK  of  Under  Se<:r«larv  of 
Defense  for  Pprsonnel  and  Readiness. 
DoD. 

action:  Final  nde. 


SUMMARY:  This  nde  adopts  as  final  ai\ 
interim  rule  implementing  section  657 
of  the  National  Defense  Authorization 
Act  for  Fiscal  Year  1997,  which 
authorizes  the  Secretary  of  Defense  to 
make  payments  to  persons  captured  and 
incarcerated  by  the  Democratic  Republic 
of  Vietnam.  The  rule  established  policy 
and  procedures  concerning  the 
payments  to  these  persons.  The  nile 
amended  regulations  to  reflect  changes 
necessary  as  a  result  of  new  language  in 
section  658  of  the  FY99  National 
Defense  Authorization  Act.  Section  658 
expands  the  field  of  beneficiaries  of  the 
Vietnamese  Commandos  (Compensation 
Commission  to  parents  and  siblings  of 
deceased  Commandos  It  also  added 
words  "notwithstanding  any  agreement 
(including  a  power  of  attorney)  to  the 
contrary,  the  actual  disbursement"  must 
be  made  directly  to  the  person  who  is 
eligible  for  the  payment.  The  rule  also 
amended  regulations  to  reflect  necessary 
technical  changes  to  accommodate  die 
new  language.  The  Department  f)f 
Dofen.se  is  adopting  the  Interim  Final 
Rule  as  a  Final  Rule  without  change. 

EFFECTIVE  DATE:  This  rule  is  effective 
October  17,  1998. 

FOR  FURTHER  INFORMATION  CONTACT:  I.TC 
Frank  Hudson,  (ZO.'i)  588-6570  or  Mr 
Chuck  Witschonke.  (7();})  693-1059, 
Directorate  of  Compensation.  Office  of 
the  Secretary  of  Defense,  4000  Defense 
Pentagon,  Washington,  DC.  20.101 
SUPPLEMENTARY  INFORMATION:  The 
Department  of  Defense  published  an 
Interim  Final  Rule  with  a  request  for 
comments  on  December  10.  1998  (6;i  ¥K 
68194)  The  following  comments  were 
received; 


Comment:  The  Statute  Requires 
Prompt  Payment  In  A  Manner 
Requested  By  The  Awardee 

Section  65'7(d)(2)  of  Pub.  L.  104-201. 
as  amended,  states  that  "Subject  to 
subsection  (f),  if  the  Secretary' 
determines  that  the  claimant  is  eligible 
for  the  payment,  the  Secretary  shall 
promptly  pay  the  claim."  (Emphasis 
added.)  Subsection  (f)  provides 
notwithstanding  any  agreement 
(including  a  power  of  attorney)  to  the 
contrary,  the  actual  disbursement  of  a 
payment  under  this  section  may  be 
made  only  to  the  person  who  is  eligible 
for  payment  under  subsection  (a)  or  (b) 
and  only — upon  the  appearance  of  that 
person,  in  person,  at  the  designated 
distribution  office  in  the  United  States 
or  its  territories:  or  as  such  other 
location  or  in  such  manner  as  that 
person  may  request  in  writing. 

The  only  change  made  to  this 
subsection  by  the  FY  99  National 
Defense  Authorization  Act  was  the 
addition  of  "Injotwithstanding  any 
agreement  (including  a  power  of 
attorney)  to  the  contriry"  at  the 
beginning  of  Subsecrtion  (f)(1) 

The  statutory  requirements  for 
disbursement  are  clearly  stated.  First, 
the  payment  must  be  disbursed  to  the 
person  eligible  for  payment.  Thus,  the 
check  must  be  made  payable  to  the 
intended  beneficiary  and  not  to  a  third 
party,  such  as  the  person's  attorney  or 
another  designee  or  assignee,  regardless 
of  any  agreement  to  the  contrary. 

The  second  condition  for  payment  is 
that  it  be  made:  (1)  in  person  at  a 
designated  distribution  office  in  the 
United  States  or  its  territories  or.  (2)  if 
the  beneficiary  requests  in  writing,  at 
such  other  location  dr  in  such  other 
manner  as  that  person  may  request.  The 
statute  recognizes  that  many  payment 
recipients  may  not  be  able  to  appear  in 
person  to  receive  their  payments.  Many, 
for  instance,  still  live  in  Vietnam  under 
a  repressive  government  that  denies 
them  the  ability  to  travel  or  even  to 
correspond  freely.  Hence  the  statute 
allows  the  eligible  person  to  request 
alternative  methods  of  payment. 

The  Secretary  of  Defense  has 
complete  discretion  in  determining 
whether  a  claim  is  justified  and  such 
determinations  are  considered  final  and 
conclusive  Pub  L.  104-201,  section 
6570).  However,  once  DoD  has 
determined  that  a  person  is  eligible  for 
payment  under  the  provisions  of  the 
Vietnamese  Commando  Compensation 
Act,  that  discretion  ends  The  agency  is 
mandated  by  statute  to  promptly  pay  the 
claim  DoD  may  not  establish 
unreasonable  regulations  that  hinder 
payments  to  those  persons  eligible  for 
the  compensation  established  bv 


Congress.  In  fact,  section  657(0(2) 
provides  that  DoD  shall  hold  funds  in 
trust  for  eligible  persons  only  until  such 
time  as  "the  person  makes  an  election" 
(emphasis  added)  to  appear  in  person  at 
a  disbursing  office  or  to  request 
payment  at  another  location  or  in 
another  manner. 

Response:  Section  657(f)  provides  that 
the  actual  disbursement  of  a  payment 
may  be  made  only  to  an  eligible 
claimant,  not  withstanding  any 
agreement  to  the  contrary.  The  statute 
does  not  require  that  payment  be  made 
in  any  manner  requested  by  a  claimant; 
rather,  it  authorizes  the  Department,  in 
its  discretion,  to  grant  requests  by 
eligible  claimants  to  receive  their 
payments  at  a  particular  location  or  in 
a  manner  other  than  the  personal 
appearance  of  the  claimant  at  a 
designated  distribution  office.  This 
provision  does  not  negate  the 
independent  requirement  that  only 
eligible  claimants  may  receive 
payments. 

Comment:  The  Interim  Regulation 
Violates  The  Statute  And  Inflicts 
Hardship. 

The  interim  regulation  drastically 
curtails  the  statutory  right  of  eligible 
persons  to  receive  their  payments  in  the 
manner  they  request.  As  revised, 
regulation  states  that: 

The  Commission  [on  Compensation]  may. 
in  lis  distiretion.  require  the  person  who  is 
eligible  for  the  payment  to  appear  at  anv 
designated  Defense  Finance  Accounting 
Service  disbursement  ofTu  e  in  the  United 
States  to  receive  payment.  The  Commission 
may.  in  its  discretion,  coordinate  with  other 
US  governmental  agencies  to  facilitate 
disbursement  of  payments  to  persons  eligible 
for  payments  who  reside  outside  the  United 
States  If  an  eligible  person  makes  a  written 
request  that  payment  be  made  at  an  alternate 
lo(  ation  or  in  an  alternative  manner,  the 
(Commission  may.  in  its  discretion,  grant 
such  request,  provided  that  the  actual 
payment  (i  e  .  ttie  ptiysical  delivery-  of  the 
payment  I  is  made  only  to  the  eligible  person 
The  Commission  will  not  disburse  payment 
to  any  person  other  than  an  eligible  person, 
notwithstanding  any  written  request, 
assignment  of  rights,  power  of  attorney,  or 
other  agreement 

32  CFR  270.11.  (Emphasis  added.) 

By  requiring  that  all  payments  be 
made  by  "physical  delivery  of  the 
payment"  only  to  the  eligible  person, 
DoD  has  imposed  am  unreasonable 
burden  on  the  intended  beneficiaries  of 
the  Congressionally  mandated 
compensation.  By  imposing  such  an 
arbitrary  condition  on  payments,  DoD 
set  an  unnecessary  hurdle  which  many 
persons  eligible  for  compensation  will 
be  unable  to  clear.  Such  arbitrary  action 
violates  DoDs  statutory  obligation  to 
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promptly  pay  the  claims  after  eligibility 
has  been  determined. 

It  does  little  good  for  DoD  to  state  that 
it  will  hold  the  funds  in  trust  for  the 
person  authorized  to  receive  payment 
"until  such  time  as  the  person  complies 
with  the  conditions  for  disbursement." 
32  CFR  270.1 1 .  For  the  most  part,  the 
Commandos  and  their  beneficiaries, 
especially  those  still  living  in  Vietnam, 
are  poor  and  need  the  money  now.  The 
Commandos  themselves  are  middle- 
aged  or  older  and  many  are  in  very'  poor 
health.  Disbursing  payments  only  if  the 
awardees  can  figure  out  some  way  to  get 
to  a  Defense  Finance  Accounting 
Service  office  or  can  arrange  some  other 
face-to-face  meeting  with  a  Defense 
Department  representative  authorized  to 
disburse  payments  would  frustrate  the 
intent  of  Congress  to  pay  claimants  as 
fairly  and  expeditiously  as  possible. 

In  fact,  the  statutory  language  found 
in  section  657(f)(2)  does  not  authorize 
the  Commission  to  withhold  payment 
until  "the  person  complies  with  the 
conditions  for  disbursement"  but  rather 
until  "the  person  makes  an  election 
under  such  paragraph  (i.e.,  appear  in 
person  at  a  designated  disbursement 
office  or  request  payment  at  another 
location  or  in  another  manner)."  The 
statute  gives  the  awardee,  and  not  DoD, 
the  right  to  elect  how  payment  will  be 
made.  If  that  request  is  reasonable,  i.e., 
if  the  eligible  person  will  receive  the 
funds  to  which  he  or  she  is  entitled. 
DoD  may  not  deny  the  request  without 
a  valid  reason. 

DoD  states  that  it  is  required  to  make 
physical  delivery  of  the  payment  to  the 
eligible  person  because  of  new  language 
in  section  668  of  the  FY  99  National 
Defense  Authorization  Act,  Pub.  L.  105- 
261,  which  amended  section  657(f)(1)  of 
the  National  Defense  Authorization  Act 
for  Fiscal  Year  1997  (Pub.  L.  104-201). 
The  amendment  simply  added  the 
words  "Notwithstanding  any  agreement 
(including  a  power  of  attorney)  to  the 
contrary"  before  the  description  of  how 
"actual  disbursement"  will  be  made. 
DoD's  revised  regidation,  however, 
equates  "actual  disbursement"  to  "the 
physiccd  delivery  of  payment."  63  FR 
68195.  Such  a  distortion  of  the  term 
"actual  disbursement"  is  completely 
unreasonable. 

"Disbursement"  does  not  equate  to 
"physical  delivery."  As  defined  in  the 
American  Heritage  College  Dictionary, 
to  disburse  means  "to  pay  out;  expend." 
The  Federal  Government  typically 
makes  disbursements  of  payments  by 
issuing  checks  or  initiating  electronic 
funds  transfers  ("EFTs").  See,  e.g.,  31 
CFR  205.3,  206.2,  208.2(c).  The 
Department  of  Defense,  as  a  matter  of 
course,  disburses  payments  by  mail  or 


EFT  to  service  members  and  civilian 
employees,  as  well  as  to  other  persons 
eligible  for  government  payments.  See, 
e.g.,  32  CFR  63.6  (procedures  for  direct 
payment  of  retired  pay  to  former 
spouses).  Therefore,  to  equate 
disbursement  with  the  actual  physical 
delivery  of  a  payment  to  the  beneficiary- 
is  unreasonable  and  flies  in  the  face  of 
the  Government's  normal  way  of  doing 
business. 

The  statutory'  language  mandating 
payments  to  eligible  individuals 
provides  no  authority  for  DoD  to 
withhold  payment  until  "physical 
delivery"  of  the  payment  can  be  made. 
DoD  seems  to  believe  that  some  remarks 
contained  in  the  Congressional  Record 
justifv"  its  avoidance  of  the  statutory 
mandate  to  make  prompt  payment  for 
approved  claims.  Such  a  position  is 
entirely  insupportable. 

It  is  a  basic  canon  of  statutory 
construction  that,  absent  a  clearly 
expressed  legislative  intention  to  the 
contrary,  the  language  of  the  statute 
must  ordinarily  be  regarded  as 
conclusive.  United  States  v.  Turkette 
452  U.S.  576,  580  (1981);  Consumer 
Products  Safety  Comm'n  v.  GTE 
Sylvania.  Inc.  447  U.S.  102.  108  (1980). 
Given  a  "straightforward  statutory 
command,  there  is  no  reason  to  resort  to 
legislative  histor>'."  United  States  v. 
Gonzales,  520  U.S.  1.  10  (1997)  (quoting 
Connecticut  Nat.  Bank  v.  Germain  503 
U.S.  249,  254  (1992)).  There  is  no 
ambiguity  in  the  language  of  section 
657(f)  that  woidd  necessitate  looking 
beyond  the  four  comers  of  the  statute  to 
decipher  its  meaning. 

Even  if  the  statutory  language  were 
not  clear  regarding  disbursement  of 
payment,  a  review  of  the  scant 
legislative  history  associated  with  the 
modification  of  the  disbursement 
language  in  section  657(f)(1)  lends  no 
support  to  DoD's  position  that  payments 
must  be  made  physically  to  the  eligible 
person.  In  remarks  made  on  the  floor  of 
the  Senate  on  June  23,  1998,  Senator 
John  McCain  (R- Arizona),  one  of  the 
sponsors  of  the  amendment  explained 
that  the  amendment  "would  ensure  that 
the  Vietnamese  conunandos  receive 
their  rightful  share  of  the  funds 
authorized  and  appropriated  by 
Congress."  142  Cong.  Rec.  S6849  (daily 
ed.  July  23,  1998).  Senator  McCain 
stated  that  the  amendment  "seeks  to 
clarify  that  the  actual  disbursement  of  a 
payment  under  our  1996  legislation  may 
be  made  only  to  the  person  eligible  for 
the  pajmient,  notwithstanding  any 
agreement,  including  a  power  of 
attorney,  to  the  contrary."  Id. 

Nothing  in  the  Senator's  brief  remarks 
supports  a  conclusion  that  payments 
must  be  made  by  means  of  "physcial 


delivery"  to  the  eligible  persons.  The 
statute  and  the  Senator's  remarks  clearly 
establish  that  payments  can  be  made 
only  to  the  eligible  recipients.  Hence,  a 
payment  check  could  not  be  made  out 
to  a  third  person  for  later  payment  to  the 
recipient.  However,  an  eligible  recipient 
can  request  that  his  or  her  check  be 
mailed  to  a  particular  address  or  that  the 
funds  be  electronically  transferred  to  a 
particular  account.  Unless  DoD  had  a 
reasonable  basis  for  concluding  that  the 
recipient  would  not  receive  the  payment 
to  which  he  or  she  was  entitled  if  the 
payment  request  were  honored,  the 
statute  requires  the  Commission  to 
follow  the  reasonable  payment  request 
of  an  eligible  recipient. 

Response:  As  discussed  above,  the 
regulation  implements  the  plain 
language  of  the  statute,  and  ensures  that 
eligible  claimants  receive  all  of  the 
money  they  are  owed  in  the  most  secure 
and  expeditious  manner  possible 

Comment:  The  Regulation  Can  Be 
Revised  To  Comply  With  The  Statute. 

For  all  of  these  reasons,  the 
amendment  to  32  CFR  270.11  must  be 
modified.  In  order  to  comply  with 
Section  657(f)  of  Pub.  L.  104-201.  as 
amended,  the  following  revised 
language  is  suggested: 

§270.11     Limitation  on  disbursement 

(a)  Subject  to  subparagraph  (b)  below  .  if  the 
Secretary  determines  that  a  claimant  is 
eligible  for  the  payment  of  compensation,  the 
Commission  shall  promptly  pay  the  claim. 

(b)  Notwithstanding  any  agreement 
(including  a  power  of  attorney)  to  the 
contrary,  the  Commission  will  make  a 
disbursement  of  a  payment  under  this  part 
only  to  the  person  who  is  eligible  for 
payment.  Payment  will  be  made  only  in  one 
of  the  following  ways: 

(1)  Upon  appearance  of  the  eligible  person. 
in  person  at  anv  designated  Defense  Finance 
Accounting  Serx'ice  disbursement  office  in 
the  United  States  or  its  territories: 

or 

(2)  At  such  other  location  or  in  such  other 
manner  as  the  eligible  person  may  request  in 
writing. 

The  Commission  will  comply  with  any 
reasonable  request  for  payment,  as  described 
in  (2)  above,  unless  the  Commission  believes 
that  the  requested  method  of  payment  is 
likely  to  result  in  the  eligible  person  not 
receiving  his  or  her  rightful  share  of  the 
funds  authorized  and  appropriated  by 
Congress.  Methods  of  payment  approved  by 
a  Federal  court  or  agency  of  appropriate 
jurisdiction  will  be  considered  as  reasonable 
per  SB. 

(c)  In  the  case  of  a  claim  approved  for 
payment  but  not  disbursed  as  the  result  of 
operation  of  paragraph  (b)  above,  the 
Commission  shall  hold  the  funds  in  trust  for  . 
the  eligible  person  in  an  interest  bearing 
account  until  such  time  as  the  person  makes 
an  election  under  paragraph  (b). 
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This  revised  language  would  allow 
the  Commandos  and  their  beneficiaries 
to  receive  their  hghthil  share  of  the 
money  Congress  intended  them  to  have, 
while  at  the  same  time  allowing  DoD  to 
exercise  control  if  the  payments  are  not 
in  conformance  with  the  law.  DoD  is 
strongly  urged  to  implement  this 
proposed  revision  in  place  of  the  unfair, 
unworkable,  and  unreasonable  language 
proposed  in  the  Interim  Final  Rule. 

Response:  The  suggested  change  to 
the  regulation  is  not  consistent  with  or 
required  by  the  statute.  This  statute 
makes  clear  that  the  compensation  must 
be  paid  directly  to  the  claimants, 
notwithstanding  a  power  of  attorney 
indicating  that  another  disposition  is 
preferred. 

Executive  Order  12866,  Regulatory 
Planning  and  Review 

It  has  been  determined  that  32  CFR 
part  270  is  not  a  major  rule.  It  does  not 
have  an  annual  effet:t  to  the  economy  of 
Si 00  million  or  more  or  adversely  affe<:t 
in  a  material  way  th«  economy;  a 
sei:tion  of  the  economy;  productivity; 
competition;  jobs;  the  environment; 
public,  health  or  safety;  or  State,  local, 
or  tribal  governments  or  communities. 

Public  Law  96-354.  Regulatory 
Flexibility  Act  (5  IJ.S.C.  601) 

It  has  beon  certified  that  A2  CFR  part 
270  is  not  subjet  to  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601)  because  it 
does  not.  it  promulgated,  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  primary  reason  for  this  rule  is  to 
provide  compensation  for  a  limited 
number  of  Vietnamese  Commandos  who 
were  incarcerated  in  North  Vietnam, 
and  as  such,  does  not  affect  small 
entiites. 

Public  Law  96-511,  Paperwork 
Reduction  Act  (44  IJ.S.C.  Chapter  35) 

It  has  boon  certified  that  32  CFR  part 
270  does  not  impose  reporting  and 
recordkeepting  requirements  under  the 
Paperwork  Reduction  Act  of  1995.  The 
reporting  and  recordkeeping 
requirements  are  exempt  from  this  Act. 
as  it  directly  involves  active  litigation  in 
which  the  U.S.  is  a  party. 

The  specific  exemption  from  the 
Paperwork  Reduction  Act  is  found  in  5 
CFR  part  1320.  The  information 
collection  in  this  final  rule  is  exempt 
from  OMB  approval  under  Section 
1320.4(a)(2),  "Controlling  Paperwork 
Burdens  on  the  Public;  Regulatory 
Chnges  Reflecting  Recodification  of  the 
Paperwork  Reduction  Act". 


Public  Law  104-4,  Unliinded  Mandates 
Report  Act  of  1995  (UMRA) 

It  has  been  determined  that  32  CFR 
part  270  does  not  contain  a  federal 
mandate  that  may  result  in  expenditures 
of  $100  million  or  more  for  state,  local, 
and  tribal  governments,  in  the  aggregate, 
or  the  private  sector  in  any  one  year. 

Accordingly,  the  interm  rule 
amending  32  CFR  Part  270.  which  was 
published  at  63  FR  68194  on  December 
10.  1998.  is  adopted  as  a  final  rule 
without  change. 

Dated:  May  22.  2000 
Patricia  L.  Toppings. 

Alternate  OSD  Federal  Register  Uaison 
Officer.  Department  of  Defense 
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DEPARTMErfT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  216 

[DockM  No.  990922260-0141-02;  1.0. 
0831 99E] 

RIN  064»-AM84 

Designating  the  Cook  Inlet,  Alaska, 
Stock  of  Beluga  Whale  as  Depleted 
Under  the  Marine  Mammal  Protection 
Act  (MMPA) 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACTION:  Final  rule,  response  to 
comments. 


SUMMARY:  Based  upon  the  available 
inf(jrmation  regarding  the  status  of  the 
Cook  Inlet  stock  of  beluga  whales. 
NMFS  has  determined  that  the  Cook 
Inlet  stock  of  beluga  whales  is  below  its 
Optimum  Sustainable  Population  (OSP) 
levels  and,  therefore,  is  depleted  as 
defined  in  the  MMPA.  This  action  is  a 
step  in  the  process  under  the  MMPA  to 
address  the  sharp  decline  in  the  number 
of  (;ook  Inlet  beluga  whales.  It  is 
intended  as  a  conservation  measure  to 
reverse  the  decline  and  to  promote 
recovery  of  the  stock  of  beluga  whales. 
DATES:  Effective  June  30,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Payne.  NOAA/NMFS.  Alaska 
Region,  (907)  586-7235,  Barbara 
Mahoney.  NOAA/NMFS.  Alaska  Region, 
Anchorage  Field  Office,  (907)  271-5006. 
or  Thomas  Eagle,  Office  of  Protected 
Resources,  (301)  713-2322.  ext.  105. 
SUPPt.EMENTARY  INFORMATION: 


Background 

Section  3(1)  of  the  MMPA  (16  U.S.C. 
1362(l))defines  the  term,  "depletion"  or 
"depleted",  as 

*  *  *any  case  in  which 

(A)  The  Secretary,  after  consultation  with 
the  Marine  Mammal  Commission  and  the 
Committee  of  Scientific  Advisors  on  Marine 
Mammals*    *   'determines  that  a  species  or 
population  stock  is  below  its  optimum 
sustainable  population. 

(B)  A  state,  to  which  authority  for  the 
conservation  and  management  of  a  species  or 
population  stock  is  transferred 

*  *  'determines  that  such  species  or 
population  stock  is  below  its  optimum 
sustainable  population. 

(C)  A  species  or  population  stock  is  listed 
as  an  endangered  species  or  a  threatened 
species  under  the  Endangered  Species  Act  of 
1973  '    *    * 

Section  3(9)  of  the  MMPA  (16  U.S.C. 
1362(9))  hirther  defines  OSP  as  " 

•  *   "with  respect  to  any  population 
stock,  the  number  of  animals  which  will 
result  in  the  maximum  productivity  of 
the  population  or  the  species,  keeping 
in  mind  the  carrying  capacity  (K)  of  the 
habitat  and  the  health  of  the  ecosystem 
of  which  they  form  a  constituent 
element." 

NMFS  regulations  at  50  CFR  216.3 
clarify  the  definition  of  OSP  as  a 
population  size  that  falls  within  a  range 
from  the  population  level  of  a  given 
species  or  stock  that  is  the  largest 
supportable  within  the  ecosystem  (K)  to 
its  maximum  net  productivity  level 
(MNPL).  Maximum  net  productivity  is 
the  greatest  net  annual  increment  in 
population  numbers  or  biomass 
resulting  from  additions  to  the 
population  from  reproduction,  less 
losses  due  to  natural  mortality. 

Section  2  of  the  MMPA  (13'U.S.C. 
1361)  states  that  marine  species, 
populations  and/or  stocks  should  not  be 
permitted  to  fall  below  their  OSP  level. 
Historically,  MNPL  has  been  expressed 
as  a  range  of  values  (generally  50  to  70 
percent  of  K)  determined  theoretically 
by  estimating  what  size  stock  in  relation 
to  the  original  stock  size  will  produce 
the  maximum  net  increase  in 
population  (42  FR  12010.  1  March 
1977).  In  1977.  the  midpoint  of  this 
range  (60  percent)  was  used  to 
determine  whether  dolphin  stocks  in 
the  eastern  tropical  Pacific  Ocean  were 
depleted  (42  FR  64548,  27  December 
1977).  The  60-percent  value  was 
included  in  the  final  rule  governing  the 
taking  of  marine  mammals  incidental  to 
commercial  fishing  operations  (45  FR 
72178.  31  October  1980). 

On  November  19.  1998.  NMFS 
initiated  a  Status  Review  of  the  Cook 
Inlet  beluga  whale  stock  (63  FR  64228). 
The  comment  period  on  the  status 
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review  extended  from  November  19. 
1998.  through  January  19.  1999.  and  was 
initiated  at  the  same  time  that 
workshops  were  being  convened  to 
review  beluga  whale  stocks  throughout 
Alaska.  The  workshops  were  held  by  the 
Alaska  Beluga  Whale  Committee 
(November  16-17.  1998)  and  the  Alaska 
Scientific  Review  Group  (November  18- 
20.  1998).  a  body  established  under  the 
MMPA  to  provide  scientific  advice  to 
NMFS  and  the  U.S.  Fish  and  Wildlife 
Service.  Additionally.  NMFS  received  a 
petition  from  the  State  of  Alaska  on 
January  21, 1999,  to  designate  this  stock 
as  depleted  under  the  MMPA. 

NMFS  also  received  two  petitions, 
one  on  March  3,  1999.  and  another  on 
March  10.  1999.  to  list  Cook  Inlet  beluga 
whales  as  endangered  under  the 
Endangered  Species  Act  (ESA).  One 
petition  requested  emergency  listing 
under  section  4(b)(7)  of  the  ESA  and 
designation  of  critical  habitat.  Both 
petitions  requested  immediate  action  to 
implement  regulations  for  the 
subsistence  harvest.  This  notice 
addresses  neither  these  petitions  nor 
comments  received  relating  solely  to  the 
possible  ESA  listing.  NMFS  determined 
that  the  petitioned  actions  may  be 
warranted  (64  FR  17347.  April  9,  1999), 
but  no  determination  on  whether  listing 
this  stock  as  a  threatened  or  endangered 
species  under  the  ESA  has  been  made 
at  this  time. 

To  further  ensure  that  the  status 
review  was  comprehensive  and  based 
on  the  best  available  scientific  data,  the 
comment  period  was  followed  by  a 
NMFS-sponsored  workshop  on  March 
8-9.  1999,  that  provided  a  review  of 
relevant  scientific  information  on  this 
stock.  At  this  workshop.  NMFS  received 
additional  public  comments  and 
reconunendations.  The  proceedings  and 
abstracts  of  presentations  from  this 
workshop  are  available  (NMFS.  1999). 

Following  a  review  of  public 
comments  and  of  the  available 
information  presented  at  the  workshops, 
NMFS  published  a  proposed  rule  to 
designate  the  Cook  Inlet  stock  of  beluga 
whales  as  depleted  (64  FR  56298.  19 
October  1999)  and  allowed  a  60-day 
comment  period,  which  was  later 
extended  until  January  19.  2000.  NMFS 
also  conducted  a  public  hearing  on 
November  22,  1999.  on  the  proposed 
designation  of  the  Cook  Inlet  stock  of 
beluga  whales  as  depleted  under  the 
MMPA. 

NMFS  received  800  letters  from  the 
public  during  the  comment  period  on 
the  proposed  rule.  Many  letters 
contained  comments  regarding  a  finding 
under  the  ESA;  however,  comments  and 
responses  in  this  notice  are  limited  only 


to  those  related  to  the  depletion 
designation  under  the  MMPA. 

Comments  and  Responses 

Comment  1:  Many  conmients  (783) 
concurred  with  NMFS'  decision  to 
designate  the  Cook  Inlet  beluga  whale 
stock  as  depleted  under  the  MMPA. 
Many  commenters  further 
recommended  that  NMFS  proceed 
immediately  in  listing  the  stock  as 
endangered  under  the  ESA  and  in 
designating  critical  habitat. 

Response:  With  regard  to  the  depleted 
determination,  NMFS  concurs  with  the 
comment.  The  Cook  Inlet  beluga  whale 
stock  is  below  OSP  and.  therefore, 
depleted  under  the  MMPA.  This  final 
rule  designates  the  stock  as  depleted.  No 
final  determination  has  been  made 
under  the  ESA  at  this  time. 

Comment  2:  Seven  conunenters 
supported  a  depleted  designation  only, 
and  five  would  add  their  support  only 
if  it  is  necessary  to  help  regulate  a  hunt 
under  a  co-management  agreement  with 
Alaska  Native  organizations  and  until 
the  population  recovers. 

Response:  NMFS  has  determined  that 
the  stock  is  below  its  OSP:  therefore,  the 
stock  meets  the  definition  of  depleted 
under  the  MMPA.  NMFS  is  designating 
the  stock  as  depleted.  The  MMPA 
provides  that,  while  the  Alaska  Native 
subsistence  harvest  is  generally  exempt 
from  its  provisions,  the  FederaJ 
government  can  restrict  subsistence 
harvests  of  populations  or  stocks  that 
are  depleted. 

Comment  3:  Ten  commenters  were 
opposed  to  designating  the  Cook  Inlet 
beluga  whale  as  depleted  under  the 
MMPA  or  threatened  or  endangered 
under  the  ESA. 

Response:  Because  the  stock  meets  the 
definition  of  depleted  under  the  MMPA, 
NMFS  must  designate  the  stock  as 
depleted  and  begin  developing 
conservation  and  management  strategies 
for  the  stock's  recovery. 

Comment  4:  Two  commenters  stated 
that  NMFS  has  the  authority  and 
responsibility  to  manage  the  beluga 
harvest  in  Cook  Inlet  without  listing  the 
stock  under  either  the  MMPA  or  the 
ESA. 

Response:  NMFS  recognizes  its 
responsibility  to  conserve  all  stocks  of 
marine  manunals  regardless  of  their 
status;  however,  the  MMPA  establishes 
a  specific  procedure  for  the  Federal 
government  to  regulate  subsistence 
harvest,  which  has  been  identified  as 
the  major  factor  responsible  for  the 
decline  of  the  stock,  once  a  stock  is 
designated  as  depleted. 

Comment  5:  Four  conunenters  urged 
NMFS  to  expeditiously  enter  into  a  co- 
management  agreement  for  the  beluga 


harvest,  and  three  of  these  stated  that 
this  should  be  the  ultimate  application 
of  the  depleted  listing. 

Response:  NMFS  is  pursuing  a  co- 
management  agreement  for  the 
conservation  of  Cook  Inlet  beluga  and 
the  management  of  the  beluga  harvest. 
The  depletion  finding  is  a  necessar\' 
component  of  an  effective  co- 
management  agreement  because 
enforceable  harvest  restrictions  are 
dependent  upon  a  depleted 
determination. 

Comment  6:  Three  commenters  urged 
NMFS  to  enter  into  a  co-management 
agreement  with  the  Cook  Inlet  Marine 
Mammal  Council  (CIMMC). 

Response:  During  1999.  NMFS 
engaged  in  negotiations  with  CIMMC  for 
the  management  of  the  beluga  har\'est. 
Although  these  negotiations  have  not 
yet  produced  an  agreement.  N'MFS 
plans  to  continue  to  work  with  CIMMC 
to  complete  an  enforceable  co- 
management  agreement  to  conser\'e  the 
stock  and  co-manage  subsistence  use. 

Comment  7:  One  commenter  noted 
NMFS  failure  to  enter  into  a  co- 
management  agreement  and  stated  that 
NMFS  should  give  the  co-management 
process  a  chance  before  making  a 
depleted  determination. 

Response:  NMFS  will  continue  to 
negotiate  with  Alaska  Native 
organizations  to  enter  a  co-management 
agreement  to  promote  recover}'  of  the 
stock.  Please  see  response  to  comment 
5. 

Comment  8:  One  commenter  stated 
that  NMFS  refused  CIMMC's  attempts  to 
negotiate  a  co-management  agreement. 

Response:  NMFS  has  not  refused 
CIMMC's  attempts  to  negotiate  a  co- 
management  agreement.  NMFS  and 
CIMMC  met  in  January'  1997  to  discuss 
a  draft  co-management  agreement  that 
CIMMC  had  prepared.  Ehuing  this 
meeting,  NMFS  and  CIMMC  discussed 
limitations  on  authority  to  restrict  the 
h£irvest  of  Cook  Inlet  beluga  and  agreed 
that  negotiations  on  stock  or  area- 
specific  agreements  should  be 
postponed  until  after  NMFS  and  the 
Indigenous  Peoples'  Coimcil  for  Marine 
Mammals  completed  an  umbrella  co- 
management  agreement.  Since  then. 
NMFS  and  CIMMC  have  held  several 
discussions  to  promote  conservation  of 
Cook  Inlet  beluga,  including  those  that 
resulted  in  NMFS's  contracting  with 
CIMMC  to  provide  an  estimate  of  annual 
harvest;  however,  these  discussions 
have  not  yet  produced  an  agreement  on 
the  harvest  of  Cook  Inlet  beluga. 

Comment  9:  One  commenter  urged 
NMFS  to  promulgate  regulations  to 
control  the  harvest  before  the 
Congressional  moratorium  expires  in 
September  of  2000. 
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Response:  Thi.s  final  rul»>  i.s  the  first 
step  in  promulgating  such  regulations. 
NMFS  intends  to  consult  closely  with 
affected  Alaska  Native  organizations  m 
preparing  such  regulations  to  avoid 
misunderstanding  that  i:ould  slow  theii' 
f:ompletion.  Regulations  to  restrict 
subsistence  harvest  of  marine  mammals 
cannot  be  completed  until  a  formal 
rulemaking  hearing  has  been  held  in 
accordance  with  section  103(d)  of  the 
MMPA 

Comment  10:  One  commenter  asked 
why  NMFS  has  not  proposed  new 
emergency  policies  or  enforcement 
strategies  to  protect  Cook  Inlet  beluga. 

Response:  The  MMPA  and  ESA 
establish  a  specific  regulatory  pn)cess 
for  limiting  subsistence  harvest,  and 
neither  statute  int:ludes  emergency 
provisions  to  eliminate  portions  of  the 
process.  No  cause  other  than  the 
subsistence  harvest  has  b<Hm  directly 
linked  to  the  decline;  therefore,  other 
emergency  polices,  strategies,  or  actions 
would  not  likely  promote  recovery. 
Special  legislation  has  protected  Cook 
Inlet  beluga  whales  from  subsistonc;e 
harvest  since  May  21.  1999.  This  final 
rule  is  the  first  step  in  promulgating 
regulations  governing  the  subsistence 
harvest  when  the  spwial  legislation 
expires  on  October  1,  2000 

Comment  11:  One  commenter  stated 
that  beluga  hunting  should  be  limited  to 
personal  and  family  subsistence  needs, 
and  two  others  suggested  that  NMFS 
prohibit  the  sale  of  beluga  products. 

Response:  The  MMPA  has  specific 
provisions  related  to 

Alaska  Native  use  of  marine  mammals 
for  subsistence  or  handic;raft  purposes, 
and  these  include  a  limited  sale  of 
edible  products  within  Alaska  Native 
villages  or  for  Native  consumption. 

Comment  12:  One  conunenter  stated 
that  the  MMPA  does  not  permit  the 
wasteful  taking  or  the  primarily 
commercial  harvest  of  beluga.  Further, 
Congress  intended  that  NMFS  regulate 
any  commercial  sale  beyond  that  which 
constitutes  a  limited  cash  economy. 

Response:  Clomment  noted. 

Comment  13:  One  commenter  urge<l 
NMFS  to  use  its  full  authority  under  the 
MMPA  to  implement  prot(x;tive 
measures  on  areas  of  ecological 
significance  to  beluga. 

Response:  The  MMPA  allows  NMFS 
to  implement  conservation  or 
management  measures  to  alleviate 
impacts  on  rookeries,  mating  grounds, 
or  other  areas  (^f  similar  significance  tn 
marine  mammals  whore  it  can  be 
demonstrated  that  the  impacts  may  be 
causing  a  decline  or  impedmg  recovery 
of  a  strategic  stock.  Other  than 
subsistence  harvest,  NMFS  has  not 


identified  impacts  that  are  having  such 
an  effect  on  the  stock. 

Ci)mment  14:  Five  commenters  asked 
.NMFS  to  publish  clearly  defined  criteria 
for  delisting  beluga. 

Response:  Although  delisting  is  an 
action  under  the  ESA,  NMFS  interprets 
the  comment  to  mean  criteria  for 
determining  the  stock  has  recovered 
from  depletion.  The  criterion  for 
determining  that  the  stock  has  recovere<l 
would  be  that  the  stock  is  no  longer 
below  the  lower  bound  of  its  OSP. 

Comment  15:  Many  commenters 
-itated  that  Cook  Inlet  beluga  face  threats 
from  anthropogenic  sources,  urged 
NMFS  to  evaluate  the  possible  effe<:ts  of 
these  activities  on  beluga  in  Cook  Inlet, 
and  suggested  that  NMFS  consider  any 
impacts  in  a  conservation  plan.  These 
commenters  cited  a  variety  of  threats, 
including  the  following,  contaminants 
(toxins  such  as  PCBs,  pesticides,  heav\' 
metals,  hydrocarbons);  oil  and  gas 
development  with  associated  seismic 
activity,  drilling  and  refineries; 
chemical  plants;  noise  pollution 
(Anchorage  Airport);  mass  strandings; 
commercial  fishery  interactions 
(entanglements)  and  food  competition; 
shipping/vessel  traffic;  urban  runoff/ 
non-point  source  pollution;  municipal 
wastewater/sewage  discharges; 
recreational  and  commercial  (whale 
watching)  boat  traffic/personal  water 
craft;  killer  whale  predation;  forestry 
activities/logging;  fish  farms;  dredging; 
and  development. 

Response:  NMFS  is  currently 
preparing  a  draft  Environmental  Impact 
Statement  (DEIS)  that  reviews  the 
impacts  of  a  range  of  anthropogenic 
activities  on  Cook  Inlet  beluga.  This 
DEIS  will  also  evaluate  the  impacts  of 
subsistence  harvest  on  the  beluga  whale 
recovery'.  A  conservation  plan  will  be 
prepared  unless  it  would  not  promote 
the  conservation  of  the  stock. 

(Comment  16:  Two  commenters  stated 
that  pollutants  or  commercial  and 
industrial  activities  are  not  a  factor  in 
•he  'alleged"  decline  of  Cook  Inlet 
beluga. 

Response:  These  factors  will  be 
evaluated  within  the  DEIS. 

(Comment  17:  Two  commenters  stated 
that  water  and  sediment  studies 
demonstrate  that  the  oil  and  gas 
industry  is  not  contaminating  Cook 
Inlet.  Additional  studies  show  that  oil 
and  gas  activities  are  not  influencing  the 
distribution  of  beluga  in  the  inlet. 

Response:  Comment  noted. 

Comment  18:  Four  commenters  stated 
that  data  from  the  municipality  of 
Anchorage  water  monitoring  and  other 
water  quality  studies  show  no  impact  to 
Cook  Inlet  from  industrial  activities. 
Further.  Federal  and  state  studies  have 


demonstrated  that  pollution  is  not  a 
factor  in  the  beluga  decline. 
Response:  Comment  noted. 
Comment  19:  One  commenter  stated 
that  local,  state  and  Federal  studies  have 
demonstrated  that  industrial  activity  is 
not  a  detriment  to  Cook  Inlet  beluga 

Response:  Comment  noted 

Comment  20:  Several  commenters 
expressed  concern  that  a  depleted 
designation  would  restrict  commercial 
and  industrial  activity  in  Cook  Inlet, 
with  widespread  economic 
repercussions. 

Response:  A  depleted  designation 
does  not.  in  itself,  mandate  any 
restrictions  on  these  or  any  other 
activities  within  the  Cook  Inlet  region. 
Rather,  it  formally  recognizes  that  the 
stock  is  below  its  OSP. 

Comment  21:  One  commenter  stated 
that,  although  NMFS  presumes  that  the 
subsistence  harvest  is  the  cause  of  the 
beluga  decline,  no  research  has  been 
conducted  on  the  impacts  to  beluga 
from  oil  and  gas  discharges,  sewage 
discharges,  or  non-point  source  runoff 
on  beluga. 

Response:  Although  NMFS  has  not 
initiated  research  specifically  to 
determine  whether  or  not  these  factors 
were  affecting  the  stock,  the  Status 
Review  (NMFS,  1999)  examined 
existing  information  and  indicated  that 
habitat  modification  related  to  these 
activities  could  not  account  for  the 
decline  in  the  stock.  Details  of  this 
analysis  are  included  in  the  DEIS. 

Comment  22:  One  commenter  stated 
that  the  entire  decline  of  beluga  in  Cook 
Inlet  cannot  be  attributed  to  subsistence 
harvest  alone;  other  factors  need  to  be 
evaluated. 

Response:  The  information  included 
in  the  Status  Review  clearly  shows  that 
the  harvest  from  1994  through  1998,  the 
period  when  reliable  abundance 
estimates  were  available,  was  sufficient 
to  account  for  the  decline. 

Comment  23:  One  commenter  stated 
that  Cook  Inlet  is  the  only  U.S.  drilling 
area  exempt  from  regulations 
prohibiting  the  dumping  of  certain 
toxins  and  heavy  metals. 

Response:  Comment  noted. 

Comment  24:  One  commenter 
recommended  that  NMFS  refine  its 
capacity  to  adequately  assess  and 
diagnose  declines  in  the  Cook  Inlet 
beluga  whale  population. 

Response:  Since  1994.  when  NMFS 
first  became  aware  that  mortality  of 
Cook  Inlet  beluga  was  exceeding 
sustainable  levels.  NMFS  directed 
substantial  resources  into  scientific 
research  assessing  the  trend  of  the  stock, 
determining  stock  boundaries,  and 
estimating  annual  mortality.  The 
resulting  program  produced  a  series  of 
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abundance  estimates  from  1994  through 
1998,  and  these  estimates  have  met 
scientific  scrutiny.  Reviews  of  these 
NMFS  projects  have  been  conducted 
through  the  peer-review  process 
inherent  in  completing  scientific 
publications  and  through  comments 
received  from  annual  meetings  of  the 
Alaska  Scientific  Review  Group  (which 
was  established  specifically  to  provide  a 
critical  review  of  NMFS  research). 
Aerial  surveys  are  conducted  under 
standardized  protocols,  which  were 
established  in  1994.  These  protocols 
allow  reliable  inter-year  comparisons  of 
estimates.  Analytical  procedures  were 
improved  during  the  period  from  1994 
to  1998.  and  these  improvements  were 
applied  to  all  of  the  abundance 
estimates  from  1994  to  1999  to  maintain 
consistence  when  trends  in  abundeUice 
are  estimated.  Thus.  NMFS  has.  indeed, 
improved  its  capacity  to  assess  this 
stock. 

Comment  25:  One  commenter  stated 
that  NMFS  must  take  the  time  to 
improve  the  quality  of  the  science 
before  considering  any  listing  of  this 
species. 

Response:  NMFS  interpreted  the 
phrase  "any  listing"  in  this  comment 
and  any  subsequent  comment  to  mean 
a  listing  as  threatened  or  endangered 
under  the  ESA  or  a  designation  as 
depleted  under  the  MMPA.  The  MMPA 
requires  that  NMFS  base  its 
determination  on  the  best  available 
scientific  information.  The  scientific 
basis  for  the  determination  is  discussed 
in  the  response  to  comment  24,  and  it 
is  clearly  sufficient  to  determine  that  the 
stock  is  below  its  OSP  and,  therefore,  is 
depleted. 

Comment  26:  One  commenter  stated 
that  data  on  beluga  are  scarce  and 
derived  from  questionable 
methodologies  and  that  a  listing 
determination  should  be  delayed  until 
better  data  can  be  obtained. 

Response:  NMFS  disagrees  that  the 
existing  data  are  inadequate  to  be  used 
as  a  basis  for  the  depleted 
determination.  The  data  from  1994 
through  1998  indicate  a  high  probability 
that  the  stock  has  declined  below  its 
OSP.  Furthermore,  the  limited 
information  from  the  1960s  through  the 
1980s  suggest  the  actual  historical 
abundance  exceeded  the  estimate  from 
1994.  and  the  stock  is  even  farther 
below  its  OSP  than  the  data  from  1994 
through  1999  indicate. 

Comment  27:  One  commenter  stated 
that  NMFS  is  currently  relying  on 
ineffective  and  inadequate  methods  for 
assessing  the  beluga  population. 

Response:  See  previous  response  to 
comment  24. 


Comment  28:  One  commenter  noted 
that  the  1998  draft  abundance  estimate 
was  revised  abruptly  to  a  level  far  lower 
than  the  original  and  that  a  critical 
analysis  of  the  new  estimate  was  not 
made  available  for  public  scientific 
review. 

Response:  The  1998  abundance 
estimate  was  revised  after  analyses  of 
the  survey  data  from  1994  through  1998 
were  completed.  These  revised 
estimates  have  been  thoroughly 
reviewed  in  the  scientific  community 
and  constitute  the  best  available 
scientific  information. 

Comment  29:  One  commenter 
asserted  that,  since  previous  (historical) 
uncorrected  counts  of  Cook  Inlet  Beluga 
have  ranged  between  300  to  500  whales. 
NMFS  should  base  OSP  at  500  animals 
rather  than  at  1,000  animals,  the 
agency's  current  use  for  OSP. 

Response:  Uncorrected  counts  are  not 
an  accurate  estimate  of  population 
abundance  because  they  fail  to  include 
estimates  of  animals  that  were  present 
but  not  counted  during  surveys,  such  as 
animals  that  are  below  the  surface  at  the 
time  of  the  count.  Such  estimates  of 
animals  present  but  not  counted  are 
conomonly  used  in  the  scientific 
literature  and  are  accepted  statistical 
practices  for  making  conservation  or 
management  decisions. 

Uncorrected  counts  are  valuable  for 
assessing  population  trends,  and  those 
available  for  the  Cook  Inlet  beluga 
population  show  variation  but  no 
specific  trend  prior  to  the  1994-1999 
surveys.  Therefore.  NMFS  concluded 
that  the  abundance  was  relatively  stable 
during  the  period  for  which  the  Alaska 
Department  of  Fish  and  Game 
conducted  its  surveys. 

Comment  30:  Two  commenters  stated 
that  a  new  abundaince  estimate  formula 
was  used  on  the  uncorrected  (raw) 
counts  ft-om  each  year  resulting  in  a 
percentage  decline  ranging  from  38 
percent  to  62  percent  between  1994  and 
1998  depending  upon  which  analysis 
(old  or  new)  was  used  on  the  raw  count. 
This  new  formula  should  be  published 
and  reviewed  before  it  is  used  as  the 
basis  of  emy  new  listing. 

Response:  See  previous  response  to 
comment  24  for  a  discussion  of  formulas 
and  survey  design  for  estimating 
abundance  of  Cook  Inlet  beluga.  NMFS 
used  one  analytical  technique  in  the 
initial  abundance  estimates  (e.g.,  1994) 
and  reported  these  estimates.  By  1998, 
NMFS  had  improved  the  analytical 
technique  and  used  the  new  technique 
to  re-analyze  all  abundance  estimates 
during  the  period  1994  through  1999. 
Such  an  approach  allowed  NMFS  to 
make  its  determination  on  estimates  that 
were  collected  under  a  standard 


protocol  and  analyzed  by  the  same 
analytical  techniques.  The  formulas 
upon  which  the  anahtical  techniques 
were  based  and  the  specific  application 
of  these  analytical  techniques  to  the 
1994  through  1998  beluga  surveys  has 
been  subjected  to  peer  review. 

Comment  31:  Two  commenters  stated 
that  NMFS  has  used  a  number  of 
different  population  numbers,  including 
raw  counts,  abundance  estimates, 
minimum  abundance  estimates,  and 
anecdotal  accounts  in  making  listing 
decisions  and  that  the  agency  should 
halt  this  practice  and  choose  one  value 
for  evaluation. 

Response:  When  making  a  finding  on 
a  stock  of  marine  mammals  that  is  used 
for  subsistence  harvest.  NMFS  must,  by 
statutory  requirement,  ensure  that  the 
finding  is  supported  by  substantial 
evidence  on  the  basis  of  the  record  as  a 
whole.  Therefore,  NMFS  has  considered 
all  sources  of  evidence  in  evaluating  the 
status  of  Cook  Inlet  beluga. 

Comment  32:  One  commenter  states 
that  NMFS's  population  trend  data  is 
imprecise  and  that  beluga  in  Cook  Inlet 
may  not  be  depleted. 

Response:  Although  the  estimates  and 
data  upon  which  they  are  based  are  not 
perfect,  they  are  sufficient  to  conclude 
that  the  stock  is  depleted.  As  explained 
in  the  previous  response  to  comment  24. 
NMFS  supports  the  abundance 
estimates  upon  which  this 
determination  is  based. 

Comment  33:  One  commenter 
questioned  why  NMFS  used  the  most 
recent  population  estimate  of  347  and 
not  the  more  conservative  figure  of  217 
beluga  whales  as  its  1998  population 
estimate. 

Response:  NMFS  scientists  counted 
193  beluga  during  its  1998  aerial  survey 
and  217  during  the  1999  survey.  These 
counts  are  not  abundance  estimates. 
Instead,  abundance  estimates  include 
calculations  for  the  number  of  animals 
that  were  not  seen  during  the  count  but 
were  present  during  the  survey.  Such  an 
approach  is  a  standard  statistical 
practice  and  is  overwhelmingly 
supported  in  the  scientific  literature. 
The  abundance  estimate  from  the  1 998 
surveys  is  347  beluga. 

Comment  34:  One  commenter  stated 
that  the  abundance  estimates  are 
confusing  and  questionable. 

Response:  NMFS  understands  that 
statistical  procedures  used  in 
abundance  estimates  are  often  complex; 
however,  they  provide  the  best  available 
scientific  information. 

Comment  35:  One  commenter  stated 
that  the  data  and  conclusions  do  not 
match  when  applying  NMFS  harvest 
figures  against  NMFS  population 
estimates. 
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Response:  The  relationship  between 
the  harvest  and  the  population  trend  is 
within  the  margins  of  error  for  the 
estimates. 

Comment  36:  One  c:()mmenter  stated 
that  more  research  is  needed  on  food 
resource  availability  for  beluga 
especially  in  regard  to  the  Susitna  River 
salmon  stocks. 

Response:  Comment  noted. 

Comment  37:  Two  commenters 
suggested  that  NMFS  establish  a 
research  protocol  for  the  Cook  Inlet 
beluga  that  involves  an  advisory 
committee  of  Federal  and  state  agencies, 
CIMMC,  oil  and  gas  industry,  fishing, 
transportation,  municipality,  tourism, 
and  environmental  groups. 

Response:  Comment  noted.  NMFS 
also  notes  that  the  Alaska  Scientific 
Review  Group  was  established 
specifically  to  review  and  advise  NMFS 
on  research  protocols  and  other 
scientific  matters  on  marine  mammals 
in  Alaska.  Although  the  Review  Group 
does  not  include  representatives  from 
all  the  entities  suggested  in  the 
comment,  its  meetings  and  workshops 
are  open  to  the  public. 

Comment  38:  One  commenter  stated 
that  NMFS  should  fake  the  time  to 
improve  the  quality  of  its  data  before 
making  any  listing  decisions. 

Response:  See  response  to  comments 
24  through  35. 

Comment  39:  One  commenter  stated 
that  NMFS  should  direc:t  resources  for 
the  collection  of  more  biological  data  on 
beluga,  including  data  to  estimate  life 
history  parameters. 

Response:  Comment  noted. 

Comment  40:  One  commenter  stated 
that  more  research  is  needed  to 
determine  where  Cook  Inlet  beluga  go 
during  the  winter  months. 

Response:  Such  infonnation  would 
improve  our  understanding  of  Cook 
Inlet  beluga;  however,  winter 
distribution  likely  has  little  effect  on  the 
size  and  trend  of  the  breeding 
population  that  is  found  in  ('ook  Inlet. 
This  comment,  however,  did  cause 
NMFS  to  realize  that  the  proposed  rule 
would  have  included  individuals  from 
the  stock  only  when  thev  were  in  Cook 
Inlet.  NMFS  realizes  that  beluga  may 
leave  the  confines  of  (look  Inlet  during 
the  winter  and  perhaps  at  other  times 
during  the  year.  To  correct  this 
oversight,  NMFS  has  revised  the  final 
rule  to  modify  the  definition  of  the  stock 
so  that  Cook  Inlet  beluga  are  included 
when  they  are  outside  of  the  inlet. 

Comment  41:  One  commenter  stated 
that  NMFS  needs  to  conduct  additional 
DNA  studies  of  beluga  in  Cook  Inlet  and 
Bristol  Bay,  as  well  as  DNA  studies  of 
other  whales  sighted  in  Prince  William 
Sound  to  determine  whether  the  Cook 


Inlet  Beluga  population  is  isolated  and 
unique. 

Response:  The  models  used  to 
distinguish  between  aggregations  of 
animals  are  very  sensitive  to  animals 
moving  between  areas:  thus,  if  more 
than  a  handful  of  individuals  dispersed 
between  the  groups  during  an  entire 
generation,  the  models  would  not 
distinguish  them  as  separate.  The 
existing  data  support  a  significant 
difference  among  all  5  stocks  of  beluga 
in  Alaska,  and  the  Cook  Inlet  stock  is 
the  most  distinct.  Given  these  findings, 
additional  information  is  not  likely  to 
add  meaningfully  to  the  question  of 
whether  or  not  the  stocks  are  distinct. 
Beluga  occurrence  in  Prince  William 
Sound  is  too  rare  to  justify  a  dedicated 
'sampling  effort,  but,  when  one  or  more 
beluga  are  seen  there,  NMFS  will 
attempt  to  obtain  tissue  samples  for 
genetic  analysis  as  the  opportunity 
arises. 

Comment  42:  One  commenter  stated 
that  a  better  method  for  counting  beluga 
whales  needs  to  be  developed  and  more 
aerial  surveys  of  Cook  Inlet  beluga  need 
to  be  performed  in  the  summer  months. 

Response:  Comment  noted.  NMFS 
plans  to  continue  aerial  surveys  of  Cook 
Inlet  beluga  in  the  late  spring  and  early 
summer. 

Comment  43:  One  commenter  stated 
that  limited  food  supplies  might  be 
affecting  beluga  health  in  Cook  Inlet  and 
that  reports  indicated  that  the  beluga 
appeared  thin. 

Response:  Comment  noted. 

Comment  44:  Two  commenters 
offered  assistance  to  NMFS  to  improve 
.issessment  methods  and  provide 
practical,  enhanced  data  collection 
methods. 

Response:  NMFS  appreciates  offers  of 
.issistance.  Currently.  NMFS  is  satisfied 
with  its  beluga  assessment  methods; 
however,  NMFS  staff  are  open  to  new 
ideas  to  improve  assessment  or  conduct 
the  assessments  more  efficiently. 

Comment  45:  One  commenter  stated 
that  the  extensive  subsistence  harvest  is 
to  blame  for  the  decline  in  beluga. 

Response:  Comment  noted. 

Comment  4H:  One  commenter 
Impressed  concern  over  the  impact  the 
depleted  listing  will  have  on  their 
subsistence  way  of  life. 

Response:  NMFS  recognizes  that 
subsistence  harvests  are  important  to 
Alaska  Native  culture  and  supports  the 
provisions  of  the  MMPA  that  enable 
such  harvests  to  continue.  Conservation 
measures  may  restrict  harvest  of  the 
stock  temporarily;  however,  the  lack  of 
conser\ation  measures  could  lead  to  a 
continued  decline  or  extirpation  of  the 
stock,  which  would  have  a  profound 
and  long-term  effect  on  local 


subsistence  harvest.  Furthermore, 
NMFS  does  not  intend  to  promulgate 
conservation  measures  unilaterally. 
Rather,  NMFS  intends  to  work  with  the 
local  Alaska  Native  community  through 
the  co-management  process  to  design 
conservation  measures  that  would 
sustain  the  beluga  population  for 
subsistence  use  by  future  generations. 

Comment  47:  One  conunenter  stated 
that  tribal  knowledge  should  be  used  to 
determine  OSP  and  that  the  tribes 
should  collect  and  analyze  this  data. 

Response:  NMFS  welcomes 
information  based  upon  tribal 
knowledge  to  be  presented  for  use  in 
conservation  decisions.  Tribal 
knowledge  would  be  incorporated  into 
the  entire  body  of  evidence  supporting 
management  decisions.  NMFS, 
however,  is  directed  to  use  the  best 
available  scientific  information  in 
making  findings  under  the  MMPA  and 
would  have  to  follow  this  direction  in 
its  decisions. 

Comment  48:  One  commenter  stated 
that  NMFS  cites  Traditional  Knowledge 
for  its  K  in  determining  OSP,  yet  the 
agency  does  not  adequately  consider 
Traditional  Knowledge  when 
identifying  the  cause  of  the  beluga 
decline  and  the  appropriate  remedies. 
The  commenter  noted  that  it  is  not 
appropriate  for  NMFS  to  use  Traditional 
Knowledge  to  support  one  point  while 
failing  to  consider  it  in  other  regards. 

Response:  NMFS  considered  all 
information  available  in  making  the 
depletion  finding.  The  tangible  evidence 
for  historical  abundance  of  Cook  Inlet 
beluga  is  sparse  and  not  well 
docum.;nted,  and  NMFS  concluded  that 
the  historical  abundance,  which  is  used 
as  an  estimate  of  K,  is  unknown.  Several 
lines  of  evidence,  including 
observations  bv  Alaska  Natives  and 
weakly-supported  abundance  estimates, 
were  considered  to  estimate  historical 
abundance. 

For  the  purposes  of  the  depletion 
finding,  assigning  the  cause  of  the 
decline  is  of  less  importance  than 
establishing  whether  the  population  is 
below  its  OSP.  Addressing  the  cause  or 
causes  of  the  decline  will  be  more 
critical  in  designing  and  implementing 
conservation  measures  to  promote 
recovery  of  the  stock.  NMFS  will  give 
due  consideration  to  all  sources  of 
information  and  intends  to  work  closely 
with  the  affected  Alaska  Native 
community,  as  well  as  with  other 
affected  constituents,  in  identifying  and 
designing  appropriate  conservation 
measures. 

Comment  49:  One  commenter  stated 
that  NMFS  has  acknowledged  that  many 
hunters  do  not  belong  to  organized 
native  organizations  and  that  they  have 
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not  been  cooperative  about  reducing  the 
harvest  of  beluga. 

Response:  NMFS  agrees  that 
voluntary  efforts  have  not  been  effective 
in  limiting  harvest  to  sustainable  levels; 
however,  NMFS  has  observed  an  overall 
cooperative  approach  to  recognizing  the 
problem  and  the  need  to  promote 
recovery. 

Comment  50:  One  commenter  stated 
that  NMFS  decided  to  list  the  beluga  as 
depleted  because  of  pressure  from 
conservation  groups. 

Response:  NMFS  is  basing  its 
depleted  determination  on  the  basis  of 
the  best  available  scientific  information, 
as  required  by  the  MMPA.  The  best 
available  scientific  information 
indicates  that  the  stock  is  below  its  OSP. 

Comment  51:  One  commenter  stated 
that  NMFS's  review  of  factors  in  the 
beluga's  decline  (other  than  harvest) 
was  cursory.  While  NMFS's 
assumptions  may  prove  to  be  correct,  it 
appears  that  NMFS  was  pressured  by 
political  and  commercial  entities  to 
downplay  the  role  of  anthropogenic 
factors  in  the  beluga's  decline. 

Response:  NMFS  acknowledges  that 
there  is  little  information  available  to 
evaluate  the  range  of  factors  (other  than 
harvest)  that  may  be  involved  in  the 
decline.  Thus,  it  is  not  surprising  that 
such  an  evaluation  appears  cursory. 
NMFS  maintains,  however,  that  there  is 
sufficient  information  available  to 
conclude  that  the  stock  is  depleted. 

Comment  52:  One  commenter  advised 
NMFS  that  if  Cook  Inlet  and  Bristol  Bay 
beluga  are  found  to  co-mingle,  the 
depleted  determination  should  be 
revoked. 

Response:  If  NMFS  were  to  learn  that 
individuals  from  Cook  Inlet  and  Bristol 
Bay  mix  temporarily  during  the  non- 
breeding  seasons,  NMFS  would  still  not 
have  the  evidence  upon  which  to 
conclude  that  the  stock  is  no  longer 
depleted.  The  genetic  analyses 
demonstrate  conclusively  that  there  is 
insufficient  interbreeding  among  the 
various  stocks  of  beluga  in  Alaska  to 
mask  the  genetic  distinction  of  each 
stock  or  to  have  a  measurable  effect  on 
population  status  and  trends. 

Comment  53:  One  commenter 
disagreed  with  NMFS's  assertion  that 
the  Cook  Inlet  stock  of  beluga  is  an 
isolated  stock  that  lives  yearround  in 
the  Inlet. 

Response:  NMFS  has  not  asserted  that 
all  members  of  the  stock  remain  within 
the  inlet  yearround  (see  response  to 
comment  40).  NMFS  has  asserted,  and 
continues  to  assert,  that  the  stock  within 
Cook  Inlet  is  genetically  distinct  fi-om 
other  aggregations  of  beluga  in  Alaska, 
which  inhabit  areas  north  of  the 
Aleutian  Peninsula. 

Comment  54:  One  commenter 
expressed  a  fear  that,  if  NMFS 


designates  the  Cook  Inlet  beluga  whale 
as  depleted,  it  will  regulate  the  harvest 
with  little  regard  for  the  opinions  of 
Native  Alaskan  hunters. 

Response:  NMFS  recognizes  the 
importance  of  beluga  whales  to  the  Cook 
Inlet  communities  and  will  work  with 
local  Alaska  Natives  to  promote 
recovery  of  the  beluga  stock  so  that  a 
sustainable  harvest  can  be  maintained 
for  future  generations. 

Comment  55:  One  commenter  stated 
that  the  MMPA  does  not  provide 
sufficient  habitat  protection  to  Cook 
hilet  beluga. 

Response:  Comment  noted. 

Comment  56:  One  commenter  urged 
NMFS  to  develop  a  regional 
contingency  stranding  plan  under  16 
U.S.C.  1421c(b). 

Response:  NMFS  intends  to  develop  a 
contingency  stranding  plan  for  the 
region. 

Comment  57:  One  commenter 
expressed  concern  that  beluga  blubber 
from  Cook  Inlet  is  a  source  of  significant 
contaminant  exposure  for  human 
subsistence  consumers. 

Response:  Comment  noted. 

Comment  58:  One  commenter  urged 
NMFS  to  conduct  studies  on  beluga 
tissue  samples  to  assess  the  health  of  the 
population,  determine  contaminant 
body  burdens,  and  determine  the  effects 
of  various  pollutants  on  the  Cook  Inlet 
stock  of  beluga  whales. 

Response:  NMFS  has  conducted 
health,  contaminant,  and  life-histor\' 
studies  on  Cook  Inlet  beluga  and 
intends  to  continue  such  studies. 

Comment  59:  One  commenter. 
concerned  about  incidental  mortality  in 
fishing  operations,  suggested  that  NMFS 
reclassify'  fisheries  in  Cook  Inlet  from 
Category  III  to  Category  II  fisheries  to 
allow  for  additional  data  collection  to 
assess  the  fisheries'  impact  on  the 
beluga. 

Response:  These  fisheries  are 
currently  included  in  Category  III 
because  NMFS  believes  they  have  only 
a  remote  likelihood  of  seriously  injuring 
marine  mammals.  Because  these 
fisheries  have  such  a  low  mortality  rate, 
NMFS  would  more  likely  use  its  limited 
resources  to  evaluate  other  mortality 
factors  than  to  direct  them  into  such  an 
expensive  activity  that  would  likely 
provide  little  additional  information. 

Comment  60:  Three  commenters 
stated  that  NMFS  lacks  the  data  to 
determine  the  level  of  incidental  take  in 
fisheries.  They  recommended  that 
NMFS  place  observers  on  Category  III 
fishing  vessels  to  determine  the  accurate 
level  of  incidental  take,  if  any.  The 
commenter  insisted  that  these  actions 
would  help  NMFS  to  better  assess 
incidental  take  of  beluga  and  to  better 
understand  what  is  happening  to  their 
food  supply. 


Response:  See  response  to  comment 
59. 

Comment  61:  One  commenter  urged 
NMFS  to  expeditiously  prepare  a 
conservation  plan  under  the  MMPA  for 
Cook  Inlet  beluga. 

Response:  NMFS  will  prepare  a 
conservation  plan  as  quickly  as  limited 
resources  will  allow.  Initial 
conservation  efforts  will  not.  however, 
be  delayed  until  such  a  plan  is  final. 

Determination  of  "Population  Stock"  or 
"Stock" 

To  designate  the  Cook  Inlet 
population  of  beluga  whales  as  a 
depleted  stock  under  the  MMPA,  it 
must  first  qualify  as  a  "population 
stock"  or  "stock".  Based  on  the  best 
available  information  as  discussed 
below,  NMFS  determined  that  beluga 
whales  in  Cook  Inlet  are  a  population 
stock  or  stock  as  defined  by  the  MMPA. 

Section  3(11)  of  the  MMPA  defines  a 
population  stock  or  stock  as  a  group  of 
marine  mammals  of  the  same  species  or 
smaller  taxa  in  a  common  spatial 
arrangement,  that  interbreed  when 
mature.  Although  this  definition  is  in 
part  a  legal  interpretation,  stocks, 
species,  and  populations  are  biological 
concepts  that  must  be  defined  on  the 
basis  of  the  best  scientific  data  available. 

NMFS  considered  several  lines  of 
evidence  regarding  the  population 
structure  of  Cook  Inlet  beluga  whales  in 
the  proposed  designation.  They  are 
summarized  in  the  following 
discussion. 

Distribution  of  beluga  whales  within 
Cook  Inlet:  The  summer  or  open  water 
distribution  of  Cook  Inlet  beluga  whales 
is  considered  to  be  largely  confined  to 
waters  of  Cook  Inlet  (Laidre  et  al..  In 
press).  Analysis  of  aerial  sur\eys  for 
beluga  whales  and  other  sur\'ey  data  for 
the  northern  Gulf  of  Alaska  suggests  no 
large,  persistent  group  of  beluga  whales 
exists  other  than  in  Cook  Inlet.  This 
distribution  pattern  is  consistent  with 
western  and  Arctic  beluga  whale  stocks 
in  Alaska,  which  regularly  return  to 
discrete  coastal  summering  areas. 
Additionally,  the  Cook  Inlet  area  is 
physically  separated  from  the  remaining 
four  Alaskan  beluga  whale  stocks  by  the 
Alaskan  Peninsula,  which  may  act  as  a 
partial  barrier  restricting  movement 
between  stocks. 

Genetic  Isolation:  Genetic  profiles 
have  been  obtained  from  approximately 
470  beluga  whales  in  Alaska  and 
Canada,  including  64  animals  from 
Cook  Inlet.  Mitochondrial  DNA  analysis 
of  beluga  whale  stocks  from  Cook  Inlet. 
Bristol  Bay.  eastern  Chukchi  Sea. 
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eastern  Bering  Sea.  and  Beaufort  Sea 
indicated  that  they  are  all  significantly 
different  from  each  other  (O'C^orry- 
Crowe.  ft  a/..  1997).  Of  these,  the  Cook 
Inlet  beluga  whales  were  found  to  be  the 
most  distinct. 

Final  Determination  under  the  MMPA 

Based  on  the  best  available  scientific 
information  available  as  discussed 
below,  NMFS  has  determined  that  the 
Cook  Inlet  stock  of  beluga  whales  is 
below  OSP  and  is.  therefore,  depleted. 

Historical  Abundance:  The  true  K, 
which  is  the  basis  for  OSP 
determinations,  for  this  stock  is 
unknown  Furthermore,  reliable 
historical  abundance  estimates,  which 
may  be  used  as  a  substitute  for  K,  are 
not  available. 

The  available  evidence  for  historical 
abundance  prior  to  the  1994  surveys 
includes  r;ounts  from  the  1960s  through 
the  early  1980s  conducted  by  the  Alaska 
Department  of  Fish  and  Ciame.  These 
counts  ranged  from  about  200  to  about 
500  individuals.  Based  upon  reports 
from  these  counts,  (iehringer  and 
Creenwalt  (1978)  concluded  that  the 
abundanc:e  in  Cook  Inlet  was  about  500 
beluga  and  that  the  stock  was 
cionsiilered  to  be  at  carrving  (:apa(  itv 
More  recent  information  and  evaluation 
of  the  data  upon  which  (Jt^hringtir  and 
Cireenwalt  (1978)  based  their 
conc:lusions  show  that  their  conclusions 
were  not  correct. 

There  is  a  large  bodv  of  literature  on 
estimating  the  abundance  of  wild 
animals,  including  marine  mammals 
The  literature  is  conclusive  that  direct 
counts  are  not  an  accurate  estimat*?  of 
actual  abundance  because  animals  are 
missed  due  to  a  variety  of  reasons: 
mariiie  manunals  mav  be  underwater 


when  the  aircraft  is  in  the  area;  wind 
and  water  conditions  may  be  so  rough 
that  animals  are  missed;  animals  may  be 
so  close  to  one  another  that  they  are 
counted  as  one;  and  some  animals 
(particularly  juveniles)  may  be  so  small 
that  they  are  missed  in  the  count.  To 
expand  counts  to  an  estimate  of  the 
actual  abundance,  the  literature 
contains  a  variety  of  statistical  models 
to  estimate  the  number  of  individuals 
that  were  in  the  area,  but  were  not 
counted  during  a  survey.  These  models 
result  in  correction  factors  to  expand 
dire<:t  counts  into  estimates  of 
abundance 

Calkins  (1984)  used  such  a  correction 
factor  of  2.7,  which  was  developed  for 
beluga  surveys  in  Bristol  Bay.  By 
applying  this  correction  factor  to  his 
maximum  count  of  479  beluga  in 
August  1979,  C^alkins  estimated  the 
abundance  to  be  about  1,300  beluga  in 
Cook  Inlet. 

NMFS  scientists  advise  that,  when  a 
survey  includes  liH;ating  and  counting 
animals  on  a  single  pass  in  an  airplane, 
the  correcition  factor  may  be  as  high  as 
■\.  Thus,  Cialkins's  estimate  of  about 
1 ,300  beluga  in  August  1979  appears 
reasonabh;.  Furthermore,  applying  such 
a  correc:tion  fac;tor  to  other  counts  hv  the 
Alaska  Department  of  Fish  and  dame 
sugg»!sts  the  historical  abundance  may 
have  been  1,000  or  more  animals. 

Additional  evidence  also  supports  an 
estimate  of  historical  abundance 
exceeding  1,000  beluga   NMFS 
biolt)gists  have  disf:ussed  beluga 
biology,  distribution,  and  abundance 
with  experienced  Alaska  Native  hunters 
in  the  (look  Inlet  region,  and  these 
hunters  agrtted  that  th«?re  inav  have  been 
1 .000  or  more  Iwluga  in  the  1970s  and 
earlv  1980s   Huntington  (1999) 


interviewed  Alaska  Native  elders  and 
hunters  regarding  their  knowledge  of 
Cook  Inlet  beluga  and  reported  their 
observation  that  fewer  Cook  Inlet  beluga 
have  appeared  in  upper  Cook  Inlet  in 
recent  years. 

Recent  Abundance:  More  recently, 
Hobbs  et  al.  (in  press)  designed  a 
research  program  to  establish  a  reliable 
method  to  estimate  the  number  of 
beluga  in  Cook  Inlet  and  to  provide  such 
estimates  of  abundance.  Their  methods 
included  repeated  counts  of  groups  of 
beluga  by  multiple  observers  and  video- 
taping groups  for  an  extended  period  to 
reduce  the  number  of  whales  that  were 
missed  during  the  counts.  The  video, 
along  with  another  enlarged  image,  was 
used  to  identify  beluga  that  surfaced 
during  the  counting  period  and  to 
distinguish  between  small  animals  that 
may  have  been  counted  as  a  single 
individual  Their  survey  design  also 
used  radio-tagged  whales  to  estimate  the 
duration  of  dives  by  individual  whales 
so  the  abundance  estimate  could  be 
further  corrected  to  account  for  whales 
that  were  underwater  for  the  entire 
period  that  the  group  was  counted  and 
video-taped. 

Hobbs  et  al.  (in  press)  flew 
standardized  surveys  of  beluga  whales 
in  Cook  Inlet  during  [une/July  of  1994- 
1999.  An  aerial  survey  was  also 
conducted  in  1993;  however,  the 
objectives  of  the  1993  survey  were  to 
establish  optimal  survey  timing  and 
conditions  and  to  refine  survev 
methods.  The  data  collected  in  1993 
were  insufficient  for  a  reliable 
abundance  estimate.  Abundance 
estimates  derived  from  their  sighting 
data  dec;lined  from  6.S3  in  1994  to  347 
in  1998  (Table  1).  The  1999  abundance 
estimate  was  357 


Table  1  .—Estimated  Abundance  of  Beluga  Whales  in  Cook  Inlet,  Alaska 


Section 


1994 


1995 


1996 


1997 


1998 


Northwest 
Norttieast 
South 

Total 


580 
48 
25 


(0  47) 

(1  08) 
(0  19) 


444 
31 
17 


(0  48) 

(0  43) 
(0  43) 


542 

52 

0 


(0  30) 
(0  37) 
(0  00) 


362 

76 

2 


(0  09) 
(0  69) 
(0.43) 


292       (0  32) 

55       (060) 

0       (000) 


653       (0  43) 


491        (0  44) 


594       (028) 


440       (0  14) 


347       (0.29) 


Note   Numt)ers  in  parentheses  are  the  coetticients  ot  vanation  ot  each  estimate 


Under  ideal  conditions,  NMFS  would 
compare  the  current  population 
estimate  with  the  true  K  and  MNPL  to 
make  a  determination  whether  a  stock  is 
depleted   However,  such  conditions  do 
not  exist  in  this  case,  and  NMF.S  must 
make  the  determination  considering  the 
uncertainty  that  exists  in  the  available 
evidenc:e.  Therefore.  NMFS  considered 
whether  the  reliable  information 
available  from  the  standardized  surveys 


from  1994  through  1998  indicated  that 
the  population  had  declint'd  mon;  than 
40  percent  during  that  period.  If  this 
limited  series  of  abundance  estimates 
indif:ated  such  a  d€K:line.  the  stock 
would  clearly  be  below  its  MNPL  and. 
thus,  depleted. 

Monte  Carlo  simulations  indicate  a 
71 -percent  probability  that  a  40-percent 
decline  occurred  between  the  June  1994 
abundance  survev  of  the  Cook  Inlet 


beluga  whales  and  the  [une  1998  survey. 
The  support  for  a  depleted 
determination  is  strengthened  by  the 
fact  that  K  was  assumed  to  be  the 
highest  of  NMFS's  abundance  estimates, 
in  this  case  the  1994  estimate  of  653 
animals.  The  actual  K,  as  represented  by 
the  historical  abundance,  of  Cook  Inlet 
is  probably  higher  than  this  number 
based  on  previous  counts,  discussions 
with  local  Native  Alaskan  hunters,  and 
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anecdotal  estimates  of  1,000  or  more 
animals  in  the  early  1980s.  Native 
subsistence  harvest  occurred  throughout 
the  1980s  and  1990s,  which  suggests 
that  the  1994  abundance  estimate  likely 
reflected  a  population  that  had  already 
been  significantly  reduced.  If  the 
historical  abundance,  thus  K,  were 
above  1.000  beluga,  then  the  decline 
would  be  even  greater.  If  K  for  the  stock 
is  more  than  1,000,  which  is  likely  the 
situation,  the  stock  would  be  less  than 
35  percent  of  its  historical  abundance, 
which  is  far  below  the  MNPL. 
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Classification 

The  Assistant  Administrator  for 
Fisheries,  NOAA  (AA)  has  determined 
that  this  is  not  a  significant  rule  under 
E.O.  12866.  The  regulations  are  not 
likely  to  result  in  (1)  an  annual  effect  on 
the  economy  of  SlOO  million  or  more; 
(2)  a  major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  state,  or  local  government 
agencies,  or  geographic  regions;  or  (3)  a 
significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  U.S. -based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

NMFS  has  determined  that  the 
depleted  designation  of  this  stock  under 
the  MMPA  is  excluded  from  the 
requirements  of  the  National 
Environmental  Policy  Act  of  1969  and 
that  an  Environmental  Assessment  or 
Environmental  Impact  Statement  is  not 
required.  This  rule  does  not  contain  a 
coUection-of-information  requirement 
for  purposes  of  the  Paperwork 
Reduction  Act  of  1980. 

This  rule  does  not  contain  policies 
with  federalism  implications  sufficient 


to  warrant  preparation  of  a  federalism 
assessment  under  E.O.  13132. 

List  of  Subjects  in  50  CFR  Part  216 

Administrative  practice  and 
procedure.  Exports.  Imports.  Marine 
mammals.  Transportation. 

Dated:  May  19.  2000. 

Penelope  D.  Dalton. 

Assistant  Administrator  far  Fisheries, 
S'ational  Marine  Fisheries  Sen  ice. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  216  is  amended 
as  follows: 

PART  216-REGULATIONS 
GOVERNING  THE  TAKING  AND 
IMPORTING  OF  MARINE  MAMMALS 

1.  The  authority  citation  for  part  216 
continues  to  read  as  follows: 

Authority:  16  L  .S.C.  1361  et  seq.  unless 
otherwise  noted. 

2.  In  §  216.15,  a  new  paragraph  (g)  is 
added  to  read  as  follows: 

§216.15    Depleted  species. 


(g)  Cook  Inlet.  Alaska,  stock  of  beluga 
whales  [Delphinapterus  leucas).  The 
stock  includes  all  beluga  whales 
occurring  in  waters  of  the  Gulf  of  Alaska 
north  of  58°  North  latitude  including, 
but  not  limited  to.  Cook  Inlet.  Kamishak 
Bay.  Chinitna  Bay.  Tuxedni  Bay.  Prince 
William  Sound.  Yakutat  Bay,  Shelikof 
Strait,  and  off  Kodiak  Island  and 
freshwater  tributaries  to  these  waters. 
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issuance  ot  rules  and  regulations   The 
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persons  an  opportunity  to  participate  m  the 
rule  making  pnor  to  the  adoption  ot  the  final 
rules 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  77 
[Dockat  No.  99-038-4] 

TulMrculosIs  In  Cattle,  Bison,  Goats, 
and  Captive  Cervlds;  State  and  Zone 
Designations 

agency:  Animal  anti  i'luU  Ht-alth 
Inspection  Servio-.  I 'SllA 
ACTION:  Proposed  rule;  rt'openinj^  and 
oxtension  of  coniinent  period,  notico  uf 
public:  hearings 


SUMMARY:  We  are  reopening  and 
extending  the  comment  period  for  our 
proposed  rule  that  would  amend  the 
bovine  tuberculosis  regulations  to 
establish  new  levels  of  tuberculosis  risk 
classifications  to  be  applied  to  States 
and  zones  within  States  The  proposed 
rule  would  also  classify  States  and 
zones  according  to  their  tuberculosis 
risk  with  regard  to  captive  cervids. 
A(iditionallv.  it  would  amend  the 
regulations  to  specify  that  the 
regulations  applv  to  goats  as  well  as  to 
cattle,  bison,  and  captive  cervids.  and 
would  increase  the  amount  of  testing 
that  must  t)e  done  before  certain  cattle, 
bison,  and  goats  m.iv  be  moved 
interstate.  This  action  will  allow 
interested  persons  additional  time  to 
prepare  and  submit  ( omments   We  are 
also  advising  the  piit)lii  that  we  are 
hosting  two  public  hearings  on  the 
proposed  rub' 

DATES:  We  invite  \nu  to  coinnient  on 
Docket  No   i<'>-():iH-  1    Wf  will  consider 
all  c:omm(Mits  that  we  receive  bv  |une 
16.  2000   Wf  will  also  consider 
comments  made  at  piibli(   hearings  to  he 
held  in  Albuquenjue,  NM,  on  lune  14, 
2000,  from  8  a.m  to  noon,  and  in 
Lansing,  MI.  on  [unt-  If).  2000,  from  tl 
p.m   to  q  p  ni 

ADDRESSES:  Please  send  your  comment 
and  three  copies  to;  fJocket  No   99-038- 
1,  Regulatory  Analysis  and 
Development,  PPD,  APHIS,  Suite  :U;03, 


4700  River  Road,  Unit  1 18,  Riverdale, 
MD  20737-1238 

Please  state  that  your  comment  refers 
to  Docket  No.  9^-038-1 

You  mav  read  anv  comments  that  we 
receive  on  this  docket  in  our  reading 
room  The  reading  room  is  located  in 
room  1141  of  the  USDA  South  Building, 
14th  Street  and  Independence  Avenue, 
SW  ,  Washington,  DC   Normal  reading 
ro(jm  hours  are  8  a.m.  to  4:30  p  ni., 
Monday  through  Friday,  except 
holidays.  To  b)e  sure  someone  is  there  to 
help  you,  please  call  (202)  690-2817 
before  coming. 

APHIS  documents  published  in  the 
Federal  Register,  and  related 
information,  including  the  names  of 
organizations  and  individuals  who  have 
commented  on  APHIS  dockets,  are 
available  on  the  Internet  at  http:// 
www  aphis  usda.gov/ppd/rad/ 
webrepor  html. 

The  public:  hearings  will  be  held  at 
the  following  locations: 

(1)  Albuquerque.  NM:  Racing 
Commission  Conference  Room.  Lower 
Level,  300  San  Mateo  Boulevard  NE. 
Albuquerque,  NM 

(2)  Lansing,  Ml:  The  Forum,  1st  Floor. 
Michigan  Library  and  Historical 
Onter.  717  West  Allegan  Street. 
Lansing,  Ml. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr 
Joseph  Van  Tiem,  Senior  Staff 
Veterinarian,  VS.  APHIS,  LfSDA.  4700 
River  Road  Unit  43.  Riverdale,  MD 
20737-1231; (301)  734-7716 
SUPPLEMENTARY  INFORMATION:  On  March 
7.  2000.  we  published  in  the  Federal 
Register  (65  FR  1 1912-11940,  Docket 
No  99-038-1)  a  proposal  to  amend  the 
bovine  fubert:ulosis  regulations, 
r:ontained  in  9  CFR  part  77  We 
proposed  to   (1)  Establish  several  new 
levels  of  tuberculosis  risk  classifications 
to  be  applied  to  .Statt;s  and  zones  within 
States:  (2)  classif>'  States  and  zones 
act:ording  to  their  tuberculosis  risk  with 
regard  to  captive  cervids,  (3)  apply  the 
regulations  to  goats  as  well  as  to  cattle, 
bison,  and  captive  cervids.  and  (4) 
increase  the  amount  of  testing  required 
for  the  interstate  movement  of  certain 
cattle,  bison,  and  goats. 

Comments  on  the  proposed  nile  were 
re(juired  to  be  received  on  or  before 
April  21.  2000  On  March  24,  2000,  we 
published  in  the  Federal  Register  (65 
FR  1.5877-15878,  Docket  No.  9»-038-2) 
a  correction  to  Docket  No.  99-038-1. 
Comments  on  the  proposed  rule  as 


correc:ted  were  required  to  be  received 
on  or  before  April  21,  2000. 

In  response  to  requests  from 
commenters  that  we  extend  the 
comment  period  on  Docket  No.  99—038- 
1,  we  published  a  notice  in  the  Federal 
Register  on  May  1,  2000  (65  FR  25292. 
Doc:ket  No.  9iMD38-3).  that  we  were 
reopening  and  extending  the  comment 
period  until  May  8.  2000. 

During  the  extended  comment  period, 
a  number  of  commenters  requested  that 
we  further  extend  the  comment  period 
to  allow  additional  time  for  members  of 
the  public  to  review  the  proposed  rule 
and  to  submit  comments.  In  response  to 
these  requests,  we  are  reopening  and 
extending  the  comment  period  on 
Docket  No.  99-038-1  until  June  16. 
2000.  This  action  will  allow  interested 
persons  additional  time  to  prepare  and 
submit  comments. 

Public  Hearings 

We  are  advising  the  public  that  we  are 
hosting  two  public  hearings  on  Docket 
No.  99-038-1.  The  first  public  hearing 
will  be  held  in  Albuquerque.  NM,  on 
Wednesday.  June  14.  2000.  in  the 
Racing  Commission  Conference  Room. 
Lower  Level,  300  San  Mateo  Boulevard 
NE.  The  second  public  hearing  will  be 
held  in  Lansing,  MI,  on  Thursday.  June 
15.  2000,  at  The  Forum.  1st  Floor, 
Michigan  Library  and  Historical  Center. 
717  West  Allegan  Street. 

A  representative  of  the  Animal  and 
Plant  Health  Inspection  Service  (APHIS) 
will  preside  at  the  public  hearings.  Any 
interested  persons  may  appear  and  be 
heard  in  person,  by  an  attorney,  or  by 
another  representative.  Written 
statements  may  be  submitted  and  will 
be  made  part  of  the  hearing  record. 
Persons  who  wish  to  speak  at  either  of 
the  public  hearings  will  be  asked  to  sign 
in  with  their  name  and  organization  to 
establish  a  record  for  the  hearing.  We 
ask  that  anyone  who  reads  a  statement 
provide  two  copies  to  the  presiding 
officer  at  the  hearing. 

The  public  hearing  in  Albuquerque 
will  begin  at  8  am  and  is  scheduled  to 
end  at  noon,  local  time.  The  public 
hearing  in  Lansing  will  begin  at  6  p.m. 
and  is  scheduled  to  end  at  9  p.m..  loc:al 
time.  However,  the  hearings  may  be 
terminated  at  any  time  if  all  persons 
desiring  to  speak  have  been  heard. 

If  the  number  of  speakers  at  a  hearing 
warrants  it.  the  presiding  officer  may 
limit  the  time  for  each  presentation  so 
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that  everyone  wishing  to  speak  has  the 
opportunity. 

The  purpose  of  the  hearings  is  to  give 
interested  persons  an  opportunity  for 
oral  presentation  of  data,  views,  and 
arguments.  Questions  about  the  content 
of  the  proposed  rule  may  be  part  of  the 
commenters'  oral  presentations. 
However,  neither  the  presiding  officer 
nor  any  other  representative  of  APHIS 
will  respond  to  comments  at  the 
hearing,  except  to  clarify  or  explain 
provisions  of  the  proposed  rule. 

Authoritv;  21  U.S.C.  111.  114.  114a.  115- 
117,  120,  121,  134b,  and  134f:  7  CFR  2.22, 
2  80.  and  371.2(d). 

Done  in  Washington,  DC,  this  25th  day  of 
May  2000. 
Bol>by  R.  Acord, 

Acting  Administrator,  Animal  and  Plant 

Health  Inspection  Senice. 

(FR  Doc.  00-13589  Filed  5-30-00:  8:45  am] 

BILUNG  CODE  3410-34-P 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Pan  112 

[Doclcet  No.  96-034-2] 

Viruses,  Serums,  Toxins,  and 
Analogous  Products;  Packaging  and 
Labeling 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA, 
ACTION:  Proposed  rule;  withdrawal. 

SUMMARY:  We  are  withdrawing  a 
proposed  rule  to  amend  the  regulations 
regeirding  the  packaging  and  labeling  of 
veterinary  biological  products.  The 
proposed  rule  would  have  required  the 
Animal  and  Plant  Health  Inspection 
Service  product  code  number  as  well  as 
an  appropriate  consumer  contact 
telephone  number  to  appear  on  labeling. 
In  addition,  the  proposed  rule  would 
have  clarified  label  requirements  with 
respect  to  overshadowing  the  true  name 
of  the  product  and  requirements  for 
products  shipped  to  a  foreign  country- 
The  proposed  rule  also  contained  label 
requirements  concerning  the  minimum 
age  for  product  administration  and  the 
potential  for  maternal  antibody 
interference.  We  are  withdrawing  the 
proposed  rule  due  to  the  comments  we 
received  following  its  publication, 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Albert  P.  Morgan,  Chief  Staff  Officer, 
Operational  Support  Section,  Center  for 
Veterinary  Biologies,  Licensing  and 
Policy  Development,  APHIS,  4700  River 
Road  Unit  148,  Riverdale,  MD  20737- 
1231; (301)  734-8245. 


SUPPLEMENTARY  INFORMATION: 
Background 

The  regulations  in  9  CFR  part  112  set 
forth  packaging  and  labeling 
requirements  for  veterinary  biological 
produces.  On  March  18,  1999,  we 
published  in  the  Federal  Register  (64 
FR  13365-13368,  Docket  No,  96-034-1) 
a  proposed  rule  to  amend  the 
regulations.  First,  we  proposed  to 
require  labels  for  veterinary  biological 
products  to  include  the  Animal  and 
Plant  Health  Inspection  Service  (APHIS) 
product  code  number  and  a  consumer 
contact  telephone  number.  Second,  we 
proposed  to  require  labels  for  veterinary 
biological  products  to  bear  the  true 
name  of  the  product  in  a  prominent 
fashion  and  more  prominently  than  the 
trade  name.  Third,  we  proposed  to 
amend  the  requirements  for  labels  for 
exported  products  to  state  that  labels 
that  do  not  conform  to  the  regulations 
may  be  used  with  an  exported  product 
if  the  labels  do  not  contain  false  or 
misleading  information  and  are 
acceptable  to  the  appropriate  regulator],' 
officials  of  the  foreign  country  to  which 
the  products  are  exported.  We  proposed 
that  verification  of  foreign  regulatory 
acceptance  of  the  labels  could  be 
supplied  to  APHIS  through  the 
submission  of  a  label  mounting 
prepared  as  described  in  §  112.5(d)(2) 
that  bears  a  stamp  or  other  mark  of 
approval  of  the  appropriate  foreign 
regulatory  agency.  Finally,  we  proposed 
to  require  labels  for  veterinary  biological 
products,  as  described  in  the  proposed 
rule,  to  consider  the  potential  for 
maternal  antibody  interference  with 
product  effic:acy  and  to  specify  a 
minimiun  age  for  product 
administration  that  is  consistent  with 
the  efficacy  and  safety  data  developed 
for  the  producrt. 

We  solicited  comments  concerning 
our  proposal  for  60  days  ending  May  17. 
1999.  We  received  11  comments  by  that 
date.  The  (X)mments  were  from  licensed 
veterinary  biologies  manufacturers,  a 
national  trade  association  representing 
U.S.  manufacturers  of  animal  health 
products,  an  organization  representing 
veterinarians,  and  a  university.  Most  of 
the  commenters  expressed  concerns  and 
opposition  regarding  certain  provisions 
of  the  proposed  nde,  including  concerns 
regarding  the  economic  effects  of  the 
proposed  provisions  on  veterinary 
biologies  manufacturers  and  the 
estimated  biirden  for  information 
collection  that  was  provided  in  the 
Paperwork  Reduction  Act  section  of  the 
proposed  nde. 

After  considering  all  of  the  comments 
we  received,  we  have  concluded  that  we 
must  reevaluate  the  provisions  of  the 


proposed  rule.  Therefore,  we  are 
withdra wring  the  March  18.  1999. 
proposed  rule  referenced  above.  The 
concerns  and  recommendations  of  all  of 
the  commenters  will  be  considered  if 
any  new  proposed  regulations  regarding 
the  packaging  and  labeling  of  veterinary- 
biological  products  are  developed. 

Authoritv:  21  U.S.C.  151-159:  7  CFR  2.22, 
2.80,  and  3'71.2(d). 

Done  in  Washington,  DC,  this  24th  dav  of 
May  2000. 
Bobby  R.  Acord. 

Acting  Administrator.  Animal  and  Plant 

Health  Inspection  Senice. 

[FR  Doc.  00-13549  Filed  5-30-00;  8:45anil 

BILUNG  CODE  3410-34-U 


NUCLEAR  REGULATORY 
COIMIMISSION 

10  CFR  Part  50 
[Doclcet  No.  PRM-50-71] 

Nuclear  Energy  institute;  Receipt  of 
Petition  for  Rulemaking 

AGENCY:  Nuclear  Regulator* 

Commission. 

ACTION:  Petition  for  rulemaking:  Notice 

of  receipt. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  has  received  and 
requests  public  comment  on  a  petition 
for  rulemaking  filed  by  the  Nuclear 
Energy  Institute.  The  petition  was 
docketed  on  April  12.  2000.  and  has 
been  assigned  Docket  No.  PRM-50-71. 
The  petitioner  requests  that  the  NRC 
amend  its  regulations  to  allow  nuclear 
power  plant  licensees  to  use  zirconium- 
based  cladding  materials  other  than 
zircaloy  or  ZIRLO,  provided  the 
cladding  materials  meet  the 
requirements  for  fuel  cladding 
performance  and  have  received 
approval  by  the  NRC  staff.  The 
petitioner  believes  the  proposed 
amendment  would  improve  the 
efficiency  of  the  regulatory  process  by 
eliminating  the  need  for  individual 
licensees  to  obtain  exemptions  to  use 
advanced  cladding  materials  which 
have  already  been  approved  by  the  NRC. 
DATES:  Submit  comments  by  August  14, 
2000.  Comments  received  after  this  date 
will  be  considered  if  it  is  practical  to  do 
so,  but  the  Commission  is  able  to  assure 
consideration  only  for  comments 
received  on  or  before  this  date. 
ADDRESSES:  Mail  comments  to: 
Secretary,  U.S.  Nuclear  Regulator}' 
Commission,  Washington.  DC  20555- 
0001,  Attention:  Rulemakings  and 
Adjudications  Staff. 
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Deliver  comments  to:  1155.5  Rockvtllrt 
Pike,  Rockville,  Maryland,  between  7:J0 
a.m.  and  4:15  p.m.  on  Federal  workdavs. 

For  a  copy  of  the  petition,  write  to 
David  L.  Meyer,  (^hief.  Rules  and 
Directives  Branch,  Division  of 
Administrative  Services,  Office  of 
Administration,  IIS  Nuclear  Regulatory 
Commission.  Washington,  DC  20555- 
0001 

The  petition,  this  notice  of  r»M;eipt. 
and  any  comments  received  on  the 
petition  are  available  on  the  NRC's 
rulemaking  website  at  http:// 
ruleforum.llnl.gov.  This  site  also 
provides  the  t:apability  to  upload 
comments  as  files  (any  format),  if  your 
web  browser  supports  that  function.  For 
information  about  the  interactive 
rulemaking  website,  contact  Ms.  Carol 
Gallagher.  (,101)  415-5905  (e- 
mnil:cag'ann\^ov). 

FOR  FURTHER  INFORMATION  CONTACT: 

David  L.  Meyer,  (>hief.  Rules  and 
Directives  Branch,  Division  of 
Administrative  Services,  Office  of 
Administration.  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC^  20555  - 
0001,  Telephone:  .'iOl-415-7162  or  Toll 
Free:  1-800-368-5642  or  email: 
DLMl@nrc.gov. 

SUPPLEMENTARY  INFORMATION: 
The  Petitioner 

The  petitioner  is  the  Nuclear  Energy 
Institute  (NEI).  NEI  claims 
representational  responsibility  for 
establishing  unified  nuclear  industry 
policy  on  matters  affecting  the  nuclear 
•mergy  industry,  including  regulatory 
aspects  of  generic  operational  and 
technical  issues  NEI's  members  include 
all  utilities  licensed  to  operate 
commercial  nuclear  power  plants  in  the 
United  .States,  nuclear  plant  designers, 
major  architet;t/engineering  firms,  fuel 
fabrication  facilities,  materials  licensees, 
and  other  organizations  and  individuals 
involved  in  the  nuclear  energy  industry. 

The  Petitioner's  Request 

The  petitioner  states  that  the  NRC's 
current  regulations  require  uranium 
oxide  fuel  pellets,  used  in  commercial 
reactors,  be  contained  in  cladding 
material  made  of  zircalov  or  ZIRLO  The 
petitioner  indicates  that  the  requirement 
to  use  either  of  these  materials  is  stated 
in  10  CFR  50.44  and  10  C;FR  50.46. 

The  petitioner  notes  that  subsetiuent 
to  promulgatiim  of  these  regulations, 
commercial  fuel  vendors  have 
developed  and  continue  to  develop 
materials  other  than  zircalov  or  ZIRLO 
that  NRC;  reviews  and  approves  for  use 
in  commercial  power  reactors.  Each  of 
these  approvals  requires  the  NRC  to 
grant  an  exemption  to  the  license  of  the 


utility  that  requests  use  of  fuel  in  these 
cladding  materials.  The  petitioner 
requests  that  NRC  amend  its  regulations 
to  allow  licensees  discretion  to  use 
zirconium-based  cladding  materials 
other  than  zircaloy  or  ZIRLO,  provided 
that  the  cladding  materials  meet  the  fuel 
cladding  performance  requirements  and 
have  been  reviewed  and  approved  by 
NRC  staff 

Petitioner's  Interest 

The  petitioner  states  that  safe  and 
reliable  operation  of  nuclear  power 
plants,  including  fuel  performance  i ; 
very  important  to  its  members,  the 
country',  and  the  international 
community.  The  petitioner  states  that 
th«!  NRC;  regulates  the  use  of  radioactive 
materials  and  allows  nuclear  power 
plant  licensees  to  use  a  variety  of 
cladding  materials  once  the  material  has 
been  determined  to  have  the  required 
characteristics  The  petitioner  states  that 
for  the  past  nine  years,  NRC  has 
permitted  the  use  of  cladding  materials 
other  than  zircaloy  or  ZIRLO  after 
approving  a  formal  exemption  request. 
The  petitioner  further  notes  there  have 
been  at  least  eight  requests  for 
exemptions  during  that  time  frame  and 
each  exemption  costs  in  excess  of 
$50,000.  The  petitioner  states  that  the 
requests  for  exemption  have  become 
increasingly  more  frequent,  causing 
significant  administrative  confusion  and 
1  potentially  adverse  affect  on  efficient 
and  effective  use  of  NRC.  licensee,  and 
vendor  resources. 

lustiflcation  for  Petition 

Sections  A  through  D  below  contain 
the  detailed  discussion  provided  by  the 
petitioner  to  support  his  request.  The 
text  c:ontained  in  each  of  these  sections 
reflects  the  petitioner's  point  of  view 
word  for  word. 

A   The  Cunvnt  Regulation  Given  the 
Diversity  of  Commercially  Available 
Fuel  Cladding  Materials  is  ton  Narrow 
and  Restrictive 

The  beneficial  use  of  zin:onium  (Zr) 
has  been  recognized  for  many  years.  It 
has  a  verv  low  neutron  cross-section 
when  separated  from  hafnium  with 
which  it  is  typically  found  in  nature.  It 
also  has  excellent  corrosion  resistance 
to  oxidizing  environments,  such  as 
steam  and  water  Certain  impurities 
were  found  to  decrease  this  corrosion 
resistance  and  early  programs  were 
established  to  develop  alloys  that 
produced  more  consistent  corrosion 
resistance 

Primary'  additives  were  tin.  as  u.sed 
initially  in  a  variety  of  zirconium-based 
alloys  commonly  referred  to  as  zircaloy. 


and  niobium  (Nb)  favored  in  Canada 
and  Russia. 

Beginning  in  approximately  the  mid 
1980's.  nuclear  fuel  vendors  began 
developing  new  alloy  variations  to 
improve  cladding  corrosion  resistance 
in  support  of  higher  bumup  fuel 
management  strategies.  The  new  alloy 
variants  were  initially  within  the  AS'TM 
(American  Society  for  Testing  and 
Materials]  specifications  for  existing 
zirconium-based  cladding.  As  fuel  cycle 
burnups  were  projected  to  increase 
further,  additional  alloys  were 
developed,  some  of  which  involved 
formulations  outside  the  ASTM 
specifications  for  existing  cladding 
material. 

The  tin  (Sn)  additive-based  alloys 
were  generally  favored  in  the  U.S.  and 
were  successfully  developed  in  both 
BWR  [boiling  water  reactor]  and  PWR 
[pressurized  water  reactor]  reactors. 
Early  Zr-Sn  alloys  tended  to  use 
relatively  high  tin  concentrations  until 
long  term  corrosion  tests  showed  that 
there  was  an  increase  in  the  corrosion 
rate  as  a  function  of  time.  Subsequent 
developments  of  the  alloy,  currently 
defined  as  Zirc^loy-2  and  Zircaloy-4. 
limited  tin  concentration  to  between  \.'.l 
percent  and  1.7  percent.  Most  of  the 
early  zircaloy  compositions  were  at  a 
nominal  1.5  percent  Sn.  Subsequent 
testing  of  the  alloy  in  high  rated  PWR 
plants  has  shown  that  the  lower  tin 
concentrations  provide  even  better 
performance.  Current  zircaloy 
compositions  tend  to  focus  on  a  mean 
Sn  composition  of  about  1.3  percent. 
That  value  has  been  established  by 
producers  to  minimize  the  risk  of 
manufacturing  a  product  below  the 
ASTM  specified  range.  However,  there 
is  significant  data  to  show  that  lower  Sn 
compositions  would  provide  even  better 
corrosion  resistance. 

Excellent  corrosion  performance  has 
also  been  achieved  with  the  niobium 
additive-based  alloys;  however,  these 
appear  to  be  more  sensitive  to  the 
coolant  composition.  For  example,  the 
corrosion  resistance  is  superior  to  the 
tin  additive-based  alloy  under  PWR 
environments  but  tends  to  suffer  from 
nodular-type  oxidation  under  BWR 
conditions.  The  alloy  is  much  less 
temperature  sensitive  and  the  oxide 
thickness  is  generally  less  than  that  of 
the  corresponding  corrosion  layer  on 
zircaloy  irradiated  under  identical 
conditions.  The  optimum  niobium 
content  is  probably  about  one  percent, 
or  such  as  is  found  in  M5  or  ZIRLO 
cladding  alloys. 

The  major  variant  on  the  Zr-Sn  and 
Zr-Nb  systems  is  the  Zr-Sn-Nb  system 
developed  in  the  US  as  ZIRLO  and  in 
Russia  as  E635. 
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As  a  result  of  these  development 
programs,  cladding  materials  now 
available  include  zircaloy.  ZIRLO,  Alloy 

A.  M5.  and  Duplex.  All  of  these  alloys 
are  zirconium-based.  Since  zircaloy  and 
ZIRLO  are  currently  the  only  cladding 
materials  provided  for  in  the 
regulations,  utilities  must  obtain  an 
exemption  from  the  applicable 
regulatory  requirements  to  use  these 
other  cladding  materials.  Exemption 
requests  will  become  more  frequent  as 
use  of  new  cladding  materials  becomes 
more  prevalent.  Once  a  specific 
cladding  material  is  approved  for  use  by 
NRC.  the  subsequent  exemption 
requests  do  not  increase  safety  or 
confidence  in  the  performance  of  the 
cladding.  They  are  strictly  an 
administrative  process  necessitated  by 
the  restrictive  language  of  the  current 
regulations. 

The  rule  should  be  modified  to 
address  the  currently  available  alloys  as 
well  as  those  that  may  be  developed  in 
the  future. 

B.  A  More  General  Description  of 
Cladding  Material  Facilitates  Technical 
Improvements 

Currently,  a  licensee  desiring  to  use 
fuel  with  cladding  materials  other  than 
zircaloy  or  ZIRLO  must  obtain  NRC 
approval  through  an  exemption  request. 
The  time  delay  in  obtaining  approval  as 
well  as  expenses  incurred  in  preparing 
exemption  requests  might  cause  some 
licensees  to  defer  adopting  new 
cladding  materials  despite  performance 
advantages  to  be  gained.  The  proposed 
amendments  would  permit  use  of 
improved  cladding  materials  without 
expending  NRC.  licensee,  and  vendor 
resources  to  develop,  review,  and 
approve  exemption  requests  for 
cladding  materieds  that  fully  meet  NRC 
performance  requirements. 

Since  the  current  industry  interest 
focuses  on  cladding  materials  for  which 
the  performance  criteria  in  §  50.46(b) 
remain  applicable,  a  new  §  50.46(e)  is 
proposed  that  provides  a  clear  tie 
between  the  approved  cladding  material 
alloy  mentioned  in  §§  50.44  and  50.46 
with  the  criteria  noted  in  §  50.46(b). 

Similarly,  to  facilitate  technical 
innovation,  the  NRC  staff  often 
encourages  licensees  and  vendors  to 
conduct  Lead  Test  Assembly  (LTA) 
Programs  to  demonstrate  the 
performance  of  the  new  fuel  assembly 
materials.  It  has  been  the  past  practice 
of  the  NRC  not  to  require  licensees  to 
obtain  approval  of  the  LTA  Program 
before  placing  the  LTAs  in  the  reactor. 
It  is  not  the  intent  of  industry  to  change 
that  practice  by  making  reference  to 
approved  cylindrical  zirconium-based 
alloys  in  §§  50.44  and  50.46. 


C.  The  Regulation  as  Applied  to  Nuclear 
Power  Plant  Fuel  Loading  Incurs 
Unwarranted  Implementation  Costs 

The  implication  of  the  current  rule 
language  that  only  the  use  of  zircaloy  or 
ZIRLO  clad  fuel  is  appropriate  requires 
utilities  to  request,  and  NRC  to  approve, 
exemptions  to  use  other  cladding 
materials.  Each  exemption  request  is 
estimated  to  cost  approximately 
$50,000,  exclusive  of  NRC's  cost.  It  is 
also  estimated  that  the  proposed  change 
to  the  regulations  could  avoid  at  least 
thirty  exemption  requests  over  the  next 
8  to  9  years. 

D.  The  Proposed  Amendment  Allows 
the  Use  of  Alternative  Materials  That 
Meet  the  Cladding  Performance 
Requirements 

The  existing  regulations  address  only 
zircaloy  and  ZIRLO  cladding  materials. 
The  regulation  needs  to  be  generalized 
to  avoid  uimecessary  burdens  on  the 
developers  of  new  cladding  alloys  and 
utilities  who  will  use  those  alloys.  The 
language  of  this  proposed  amendment 
will  encompass  all  zirconium-based 
cladding  material  for  which  the  ECCS 
performance  criteria  of  §  50.46(b)  are 
applicable. 

The  proposed  wording  does  not 
eliminate  current  NRC  practices 
regarding  review  and  approval  of  new 
cladding  materials  brought  forward  by 
fuel  vendors.  It  does  permit  the  NRC 
regulation  to  be  more  efficiently  applied 
to  those  cladding  materials 
demonstrated  to  meet  the  acceptance 
criteria  of  §§  50.46(b)(1)  and  (b)(2). 

Experience  has  shown  that 
qualification  of  an  acceptable  material 
can  only  be  achieved  by  testing.  An 
applicant  must  perform  high- 
temperatiue  oxidation  and  quenching 
tests  of  the  cladding  material  to 
demonstrate  that  the  2200-degrees  F 
peak  cladding  temperatiue  and  1 7 
percent  oxidation  limits  protect  the 
cladding  against  embrittlement  and 
prevent  the  oxidation  from  becoming 
autocatalytic.  This  is  demonstrated  by 
heating  the  cladding  to  various  high 
temperatures  for  a  variety  of  time 
periods  and  quickly  quenching  the 
cladding  in  a  cold  water  bath. 

These  tests  must  demonstrate  that 
failure  did  not  occur  until  beyond  the 
temperature  limits  and  that  no 
autocatalytic  oxidation  was  observed. 
As  long  as  the  tests  confirm  that  the 
2200-degrees  F  and  17  percent  oxidation 
are  conservative  for  the  cladding 
material,  then  the  material  design  is 
acceptable  for  LOCA  [loss-of-coolant 
accident]  licensing  analyses  up  to 
currently  approved  bum  up  limits. 

Providing  a  new  more  general 
description  of  the  fuel  cladding  is 


consistent  with  the  NRC  movement 
toward  a  performance-based,  rather  than 
prescriptive,  regulatory  philosophy. 

Conclusion 

The  petitioner  believes  the  foregoing 
reasons  support  why  NRC  should 
amend  §§  50.44  and  50.46.  as  stated 
above,  to  allow  the  use  of  other 
zirconium-based  alloys  in  addition  to 
those  specified  in  the  current  regulation. 

The  petitioner  recognizes  that  the 
stated  goal  of  the  existing  regulations  is 
to  ensure  adequate  coolability  for 
reactor  fuel  in  case  of  a  design-basis 
accident.  However,  the  petitioner  asserts 
that  the  proposed  amendment  does  not 
degrade  the  ability  to  meet  that  goal. 
Rather,  it  removes  an  unwarranted 
licensing  biuden  without  increasing  risk 
to  public  health  and  safety. 

Proposed  Amendments 

According  to  the  petitioner,  the 
proposed  amendments  would  continue 
to  allow  nuclear  power  plant  licensees 
the  discretion  to  use  zircaloy  or  ZIRLO 
cladding  to  encase  the  uranium  dioxide 
fuel  pellets.  The  proposed  amendments 
also  would  allow  nuclear  power  plant 
licensees  to  use  other  cladding  materials 
with  material  properties  that  meet 
accepted  requirements  for  fuel  cladding 
performance.  The  petitioner  identifies 
the  proposed  amendments  as  follows: 

PART  50— [AMENDED] 

1.  Section  50.44.  paragraphs  (a),  (b). 
and  (c)(1)  are  revised  to  read  as  follows: 

§  50.44    Standards  for  combustible  gas 
control  system  In  light-water-cooted  nuclear 
power  reactors. 

(a)  Each  boiling  or  pressurized  light- 
water  nuclear  power  reactor  fueled  with 
oxide  pellets  within  approved 
cylindrical  zirconium-based  alloy 
cladding,  must  .   .  . 

(b)  Each  boiling  or  pressurized  light- 
water  nuclear  power  reactor  fueled  with 
oxide  pellets  within  approved 
cylindrical  zirconium-based  alloy 
cladding  must .   .  . 

(c)(1)  For  each  boiling  or  pressurized 
light-water  nuclear  power  reactor  fueled 
with  oxide  pellets  within  approved 
cylindrical  zirconium-based  alloy 
cladding,  it  must  be  shown  that .  .  . 

2.  Section  50.46(a)(l)(i)  is  revised  to 
read  as  follows; 

§  50.46    Acceptance  criteria  for  emergency 
core  cooling  systems  for  light-water  nuclear 
power  reactors. 

(a)(l)(i)  Each  boiling  or  pressurized 
light-water  nuclear  power  reactor  fueled 
with  uranium  oxide  pellets  within 
approved  cylindrical  zirconium-based 
alloy  cladding  must  be  provided  with  an 
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emergency  cure  cooling  system  (E(X;.S) 
that  must  be  designed  so  that  its 
calculated  cooling  performanc;e 
following  postulated  loss-of-coolani 
accidents  conforms  to  the  criteria  set 
forth  in  paragraph  (b)  of  this  section 

3.  In  Section  50. 4f),  a  new  paragraph 
(e)  is  added  to  read  as  follows; 

(e)  Approved  cylindrical  zirconium- 
based  alloys  are  those  whose 
performance  has  been  evaluated  and 
determined  by  the  NRCl  to  i:onform  to 
the  acceptance  criteria  of  paragraphs 
§  50.46(b)(1)  and  (h){2l. 

Uat.ul  at  Korkvillf,  Marvhiiul  Ihis  J4th  i\,i\ 
of  MrtV.  2()(K) 

Fur  tht^  Nuclear  Regulatory  Commission. 
Annette  I..  Vietti-Cook, 
Srcri'tim  (it  Itif  Commissiiin 
IFK  L)()( .  Wi-\:\f>\5  Kilt'il  S    to-oo.  H  4,^  nmi 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  2000-NE-1 S-AD] 
RIN2120-AA64 

Alrworttilness  Directives;  Turtxxneca 
Artouste  II  and  Artousta  III  Series 
Turboshaft  Engines 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  propo.sed  rulemaking 

(NPRM). 

SUMMARY:  This  docrument  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
Turbomeca  Artouste  II  and  Artouste  III 
series  turboshaft  engines.  This  proposal 
would  require  installation  of 
modification  TU  24,  TIJ  167  or  Tl]  164. 
depending  on  the  specific  engine  model 
These  modifications  would  prevent 
uncommanded  partial  closing  or  total 
closing  of  the  electrii:al  fuel  cock,  which 
would  prevent  uncommanded  in-flight 
engine  shutdown   Fnmi  the  ('ffecfive 
date  of  this  AD.  and  until  the 
modificati(ms  are  installed,  this 
proposal  would  also  limit  the  duration 
of  the  engine  operating  cycle.  This 
proposal  is  prompted  by  reports  of 
unexpected  power  loss  during  test 
nights.  The  actions  specified  by  the 
proposed  AD  are  inttMided  to  prevent 
unexpected  power  loss,  which  could 
result  in  an  uncommanded  in  flight 
engine  shutdown,  autorotation.  and 
forced  landing 

DATES:  Comments  iniist  be  received  by 
Iuly31.2000 


ADDRESSES:  .Submit  comments  to  the 
Federal  Aviation  Administration  (FAA), 
New  England  Region,  Office  of  the 
Regional  Counsel,  Attention;  Rules 
Docket  No.  2000-NE-15-AD,  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299.  Comments  may  also  be 
submitted  to  the  Rules  Docket  by  using 
the  following  Internet  address:  "9-ane- 
adcomment@faa.gov".  Comments  may 
be  inspected  at  this  location  between 
8:00  a.m.  and  4:30  p.m.,  Monday 
through  Friday,  except  Federal  holidays 
The  .service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Turbomeca,  40220  Tamos,  France; 
telephone  33  05  59  64  40  00,  fax  33  05 
59  64  60  80.  This  information  may  be 
examined  at  the  FAA.  New  England 
Region.  Office  of  the  Regional  Counsel, 
12  New  England  Executive  Park, 
Burlington,  MA. 

FOR  FURTHER  INFORMATION  CONTACT: 

Glorianne  Niebuhr,  Aerospace  Engineer, 
Engine  Certification  Office,  FAA,  Engine 
and  Propeller  Diret:torate,  12  New- 
England  Executive  Park,  Burlington,  MA 
01803-5299.  telephone  (781) 238-7132, 
fax  (781)  238-7199. 

SUPPt.EMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  to  the  address 
specified  above  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  he  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  F.\A-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

(lommenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made;  "(Comments  to 
Docket  Number  2000-NE-15-AD.'  The 
postcard  will  be  date  stamped  and 
returned  to  the  commonter. 


Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  New  England  Region.  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No.  2000-NE-15-AD,  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299. 

Discussion 

The  Director  General  de  L'Aviation 
Civile  (DGAC),  which  is  the 
airworthiness  authority  for  France, 
recently  notified  the  Federal  Aviation 
Administration  (FAA)  that  an  unsafe 
condition  may  exist  on  Turbomeca 
Artouste  II  and  Artouste  III  series 
turboshaft  engines.  The  DGAC  advises 
that  it  has  received  reports  of 
unexpected  power  loss  in  service.  This 
power  loss  is  due  to  closing  of  the 
electrical  fuel  cock.  This  condition,  if 
not  corrected,  could  result  in 
unexpected  power  loss,  which  could 
result  in  an  uncommanded  in-flight 
engine  shutdown,  autorotation,  and 
forced  landing. 

Service  Information 

Turbomeca  has  issued  Artouste  II 
Service  Bulletin  (SB)  No.  223  72  0070, 
dated  January  21,  1999,  that  specifies 
procedures  for  installing  modification 
TU  24,  which  provides  an  equipped 
relay  inside  the  control  unit.  Turbomeca 
has  also  issued  Artouste  III  SB  No.  218 
80  0098,  dated  January  14,  1999  and  SB 
No.  218  80  0093,  Revision  2,  dated 
January  14,  1999  which  state  similar 
requirements  and  specify  procedures  for 
installation  of  modifications  TU  164  and 
TU  167  respectively.  The  DGAC 
classified  these  SB's  as  mandatory  and 
issued  Airworthiness  Directive  (AD) 
1999-005(A),  dated  January  13,  1999, 
and  AD  1999-090(A),  dated  February 
24,  1999,  in  order  to  ensure  the 
airworthiness  of  these  engines  in 
France. 

Bilateral  Airworthiness  Agreement 

This  engine  model  is  manufactured  in 
France  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  Section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  DGAC  has  kept  the  FAA  informed 
of  the  situation  described  above.  The 
FAA  has  examined  the  findings  of  the 
DGAC,  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States. 
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Proposed  Actions 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  engines  used  on 
helicopters  of  the  same  type  design 
registered  in  the  United  States,  the 
proposed  AD  would  require  installation 
of  modification  TU  24,  TU  164  or  TU 
167  at  the  earliest  of  the  following: 

•  The  next  shop  visit  after  the 
effective  date  of  this  AD,  or 

•  Within  30  days  after  the  effective 
date  of  this  AD,  or 

•  Within  120  cycles-in-service  after 
the  effective  date  of  this  AD. 

The  actions  would  be  required  to  be 
accomplished  in  accordance  with  the 
SB's  described  previously.  This 
proposal  will  also  limit  the  duration  of 
the  engine  operating  cycle,  from  the 
effective  date  of  this  AX),  to  a  two-hour 
cycle  (engine  start/stop)  until  the 
modifications  are  installed. 

Economic  Analysis 

There  are  approximately  3,102 
engines  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
213  engines  installed  on  aircraft  of  US 
registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  2  work  hours  per  engine 
to  accomplish  the  proposed  actions,  and 
that  the  average  labor  rate  is  $60  per 
work  hour.  Required  parts  would  cost 
approximately  $630  per  engine.  Based 
on  these  figures,  the  total  cost  impact  of 
the  proposed  AD  on  US  operators  is 
estimated  to  be  $159,750.  The 
manufacturer  has  advised  the  DGAC 
that  it  may  provide  modifications  TU 
164  and  TU  167  at  no  cost  to  the 
operator,  thereby  substantially  reducing 
the  cost  impact  of  this  proposed  rule. 

Regulatory  Impact 

This  proposal  does  not  have 
federalism  implications,  as  defined  in 
Executive  Order  13132,  because  it 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 
Accordingly,  the  FAA  has  not  consulted 
with  state  authorities  prior  to 
publication  of  this  proposal. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action  " 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule  "  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034^  February  26,  1979):  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 


under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  4011.3.  44701. 

§39,13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Turbomeca:  Docket  No.  200O-NE-15-AD. 

Applicability:  This  airworthiness 
directive  (AD)  applies  to  Turbomeca 
Artouste  II  and  Artouste  III  B,  Bl  and  D 
series  turboshaft  engines.  These  engines 
are  installed  on,  but  not  limited  to, 
Alouette  II  SE  3130,  Alouette  II  SE  313 
B,  Eurocopter  SA  315  LAMA  and  SA 
316  Alouette  III  series  helicopters. 

Note  1:  This  AD  applies  to  each  engine 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
engines  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (h)  of  this  .\D. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated, 
unless  accomplished  previously. 

To  prevent  unexpected  power  loss, 
which  could  result  in  an  uncommanded 
in-flight  engine  shutdown,  autorotation, 
and  forced  landing,  accomplish  the 
following: 

For  Artouste  11  Engines 

(a)  As  of  the  effective  date  of  this  AD, 
the  duration  of  the  operating  cycle 
(start-up  to  shutdown)  is  limited  to  two 


hours  total  imtil  modification  TU  24  is 
installed  in  accordemce  with  Turbomeca 
Artouste  II  Service  Bulletin  218  80  0070, 
Section  2.  dated  January  21,  1999. 

(b)  At  the  next  shop  visit,  within  30 
days,  or  within  120  cycles  after  the 
effective  date  of  this  AD,  whichever 
occurs  first,  install  modification  TU  24 
in  accordance  with  Turbomeca  Artouste 

II  Service  Bulletin  218  80  0070,  Section 
2,  dated  January  21,  1999. 

For  Artouste  III  B  and  Artouste  m  Bl 
Engines 

(c)  As  of  the  effective  date  of  this  AD, 
the  duration  of  the  operating  cycle 
(start-up  to  shutdowm)  is  limited  to  two 
hours  total  imtil  modification  TU  167  is 
installed  in  accordance  with  Turbomeca 
Artouste  III  Service  Bulletin  218  80 
0093,  Revision  2,  Section  2,  dated 
January  14,  1999. 

(d)  At  the  next  shop  visit,  within  30 
days,  or  within  120  cycles  after  the 
effective  date  of  this  AD,  whichever 
occurs  first,  install  modification  TU  167 
in  accordance  with  Turbomeca  Artouste 

III  Service  Bulletin  218  80  0093. 
Revision  2,  Section  2,  dated  Januar\'  14. 
1999. 

For  Artouste  HI  D  Engines 

(e)  As  of  the  effective  date  of  this  AD, 
the  duration  of  the  operating  cycle 
(start-up  to  shutdown)  is  limited  to  two 
hours  total  until  modification  TU  164  is 
installed  in  accordance  with  Turbomeca 
Artouste  III  Service  Bulletin  218  80 
0098,  Section  2,  dated  January  14.  1999 

(f)  At  the  next  shop  visit,  within  30 
days,  or  within  120  cycles  after  the 
effective  date  of  this  AD,  whichever 
occurs  first,  install  modification  TU  164 
in  accordance  with  Turbomeca  Artouste 
III  Service  Bulletin  218  80  0098,  Section 
2,  dated  Januan,'  14,  1999. 

Definition 

(g)  For  the  purpose  of  this  AD,  a  shop 
visit  is  defined  as  any  time  when  the 
engine  is  removed  from  the  helicopter 
for  maintenance. 

Alternative  Methods  of  Compliance 

(h)  An  alternative  method  of 
compliance  or  adjustment  of  the 
compliance  time  that  provides  an 
acceptable  level  of  safety  may  be  used 
if  approved  by  the  Manager,  Engine 
Certification  Office.  Operators  shall 
submit  their  request  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and 
then  send  it  to  the  Manager.  Engine 
Certification  Office. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive. 
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if  any.  may  be  obtained  firom  the  Engine 
Certification  Office. 

Special  Flight  Permits 

(i)  Special  flight  permit.s  may  he 
issued  in  accordance  with  stHJtions 
21.197  and  21.199  of  thw  Federal 
Aviation  Regulation.s  (14  (^FR  21.197 
and  21.199)  to  operate  the  helicopter  to 
a  location  where  the  requirements  of 
this  AD  can  be  accomplished. 

Issued  in  Burlington.  Massachusetts, 
on  May  23,  2(H)0. 

Thomas  .\.  Boudreau, 

Actiiifi  Mnniiffcr.  Kiininr  and  Pmpt'UiT 
Dirfttoratf.  Aircmft  (.'.erttfuiiUim  Ser\tce. 
IFK  I)i)i    (K)    1  t>fi7  Filed  5-:)l)-00;  8;4.S  am| 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  99-NM-206-AO] 

RIN212a-AA64 

Airworthiness  Directives;  Boeing 
Model  747-100.  -200,  -300,  -400. 
and  747SR  Series  Airplanes 

AGENCY:  Fo(ieral  Aviation 
Administration.  DOT 

ACTION:  Supplemental  notice  of 
[iropcjsed  rulemaking:  reopening  of 
comment  period 


SUMMARY:  This  document  revises  an 
earlier  proposed  airworthintfss  directive 
(AD).  applu;ahle  to  certain  Boeing 
Model  747  series  airplanes,  that  would 
have  required  a  one-time  inspe<:tion  to 
determine  whether  H-1 1  steel  bolts  are 
installed  as  attach  and  support  bolts  at 
the  trailing  edge  flap  transmissions,  and 
replacement  of  any  H-11  steel  bolt  with 
an  Inconel  bolt.  That  proposal  was 
prompted  by  reports  of  frai  turing  or 
cracking  of  H-1 1  steel  bolts  at  the  flap 
transmissions.  This  new  action  revises 
the  proposed  rule  by  expanding  the 
applicability  to  include  additional 
airplanes.  The  actions  speciified  by  this 
new  proposed  AD  are  intended  to 
prevent  loss  of  a  flap  transmission, 
which  could  reduce  lateral 
controllability  of  the  airplane. 
DATES:  (Aimments  must  be  received  bv 
July  5,  2000. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate.  ANM-114. 
Attention:  Rules  Docket  No.  99-NM- 
20B-AD.  1601  Lind  Avenue,  SW., 
Renton.  Washington  98055-405B. 


Comments  may  be  inspected  at  this 
l«)cation  between  9:00  a.m.  and  3:00 
p  m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group. 
P.O.  Box  3707,  Seattle,  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate.  1601  Lind 
Avenue,  SW.,  Renton.  Washington 

FOR  FURTHER  INFORMATION  CONTACT: 

Barbara  Mudrovich,  Aerospace 
Engineer,  Systems  and  Equipment 
Branch.  ANM-130S.  FAA.  Transport 
Airplane  DinK:torate.  Seattle  Aircraft 
(Certification  Office,  1601  Lind  Avenue, 
SW  .  Renton.  Washington  98055-4056; 
telephone  (425)  227-2983:  fax  (425) 
227-1181 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire  CCommiinications  shall 
identify  the  Rules  Do(  ket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communK  ations 
received  on  or  before  the  closing  date 
fur  ( oinments.  s[)ecified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule. 

The  proposals  contained  in  this  notice 
may  be  changed  in  light  of  the 
c:i)mments  rec:eived 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  ami  energy  aspet  ts  of 
the  proposed  rule  All  comnjents 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Do(  ket  for  examination  by 
interested  persons   A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
propo.sal  will  be  filed  in  the  Rules 
Docket. 

Ciommtmters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  resp(jnse  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  fin  which  the  following 
statement  is  made;  "Comments  to 
Docket  Numb«!r  99-NM-206-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114.  Attention:  Rules  Docket  No. 
99-NM-206-AD,  1601  Und  Avenue, 
SW  ,  Renton,  Washington  98055^056. 


Discussion 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  add  an  airworthiness 
directive  (AD),  applicable  to  certain 
Boeing  Model  747  series  airplanes,  was 
published  as  a  notice  of  proposed 
rulemalting  (NPRM)  in  the  Federal 
Register  on  December  28,  1999  (64  FR 
72582).  That  NPRM  would  have 
required  a  one-time  inspection  to 
determine  whether  H-11  steel  bolts  are 
installed  as  attach  and  support  bolts  at 
the  trailing  edge  flap  transmissions,  and 
replacement  of  any  H-11  steel  bolt  with 
an  Inconel  bolt.  That  NPRM  was 
prompted  by  reports  of  fracturing  or 
cracking  of  H-1 1  steel  bolts  at  the  flap 
transmissions.  That  condition,  if  not 
corrected,  could  result  in  loss  of  a  flap 
transmission,  which  could  reduce 
lateral  controllability  of  the  airplane. 

Comments 

Due  consideration  has  been  given  to 
the  comments  received  in  response  to 
the  NPRM.  Certain  comments  have 
resulted  in  changes  to  the  NPRM, 

Request  To  Expand  Applicability 

One  commenter.  an  operator,  requests 
that  the  FAA  expand  the  applicability  of 
the  proposed  rule  to  include  all  Model 
747  series  airplanes.  The  commenter 
points  out  that,  though  only  Model  747 
series  airplanes  having  line  numbers  1 
through  871  inclusive;  were  delivered 
w  ith  the  affected  bolts,  the  affected  bolts 
may  have  been  installed  as  spares  on 
Model  747  series  airplanes  after  line 
number  871.  The  commenter  states  that 
it  found  the  subject  bolts  installed  on 
airplanes  in  its  fleet  that  are  not 
included  in  the  applicability  of  the 
proposed  rule.  The  FAA  concurs  with 
the  commenters  request  and  has  revised 
the  applicability  statement  of  this 
supplemental  NPRM  to  include  all 
Model  747-100.  -lOOB.  -lOOB  SUD. 
-200B.  -200C. -200F, -300.  -400. 
-400D.  -400F.  and  747SR  series 
airplanes. 

Request  To  Revise  "Cost  Impact" 
Section 

Several  commenters  request  that  the 
FAA  revise  the  cost  impact  information 
provided  in  the  preamble  of  the  NPRM. 
One  commenter  states  that  the  cost 
information  in  the  NPRM  is  not 
consistent  with  the  service  bulletin,  and 
requests  that  the  cost  impact 
information  be  revised  to  reflect  the 
estimates  in  the  service  bulletin. 
Another  commenter  states  that  it  does 
not  understand  the  estimate  of  6  work 
hours  per  airplane  and  estimates  a  total 
of  24  work  hours  will  be  necessary  to 
accomplish  both  the  inspection  and 
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replacement  described  in  the  NPRM. 
The  same  commenter  further  states, 
"The  NPRM  cost  estimate  does  not 
include  replacement  costs  nor  does  it 
even  include  the  access  costs  required 
for  the  inspection.  This  is  not  industry- 
accepted  practice." 

The  FAA  partially  concurs  with  the 
commenters'  request.  The  cost  impact 
information  in  AD  rulemaking  actions 
describes  only  the  "direct"  costs  of  the 
specific  actions  required  by  this  AD. 
The  FAA  recognizes  that,  in 
accomplishing  the  requirements  of  any 
AD,  operators  may  incur  "incidental" 
costs  in  addition  to  the  "direct"  costs. 
The  cost  analysis  in  AD  rulemaking 
actions,  however,  typically  does  not 
include  incidental  costs,  such  as  the 
time  required  to  gain  access  and  close 
up,  planning  time,  or  time  necessitated 
by  other  administrative  actions.  Because 
incidental  costs  may  vary  significantly 
from  operator  to  operator,  they  are 
almost  impossible  to  calculate. 

The  estimate  of  6  work  hours  in  the 
NPRM  is  based  on  the  figures  in  the 
service  bulletin  of  0.25  work  hour  for 
inspection  and  0.50  work  hour  for 
replacement  of  bolts,  for  a  total  of  0.75 
hour  per  transmission,  and  6.0  work 
hours  per  airplane.  However,  based  on 
the  comments  received,  the  FAA  finds 
that  clarification  of  the  breakdown  of 
the  costs  associated  with  the  proposed 
AD  is  necessary'.  Therefore,  the  FAA  has 
revised  the  cost  impact  information  in 
this  supplemental  NPRM  to  separate  the 
cost  estimates  for  inspection  and  bolt 
replacement  (if  necessary).  In  addition, 
the  estimated  parts  cost  has  been 
included. 

Request  To  Revise  Language  in 
"Discussion"  Section 

One  commenter,  the  manufacturer, 
requests  that  the  FAA  revise  certain 
language  in  the  "Discussion"  section  of 
the  NPRM.  The  subject  sentence  reads, 
"Broken  bolts  could  lead  to  loss  of  a  flap 
transmission,  which  could  result  in  flap 
asymmetry,  flap  skew,  or  collateral 
system  damage."  The  commenter 
requests  that  the  sentence  be  revised  to 
read,  "*   *   *  flap  skew,  and/or 
collateral  system  damage."  The 
commenter  states,  '*   *   *  in  addition  to 
the  flap  skew  or  asymmetry,  a  reduction 
in  flight  control  system  capability  is  also 
possible  due  to  potential  adjacent 
systems  damage  (e.g.,  hydraulic  lines, 
cables,  wiring,  etc.)." 

The  FAA  concurs  with  the  intent  of 
the  commenter's  request.  However,  the 
"Discussion"  section  is  not  restated  in 
this  supplemental  NPRM;  therefore,  no 
change  is  necessary  in  this  regard. 


Conclusion 

Since  these  changes  expand  the  scope 
of  the  originally  proposed  rule,  the  FAA 
has  determined  that  it  is  necessary'  to 
reopen  the  comment  period  to  provide 
additional  opportimity  for  public 
comment. 

Cost  Impact 

There  are  approximately  1,240 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
281  airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD. 

It  would  take  approximately  2  work 
hours  per  airplane  to  accomplish  the 
proposed  inspection,  at  an  average  labor 
rate  of  $60  per  work  hour.  Based  on 
these  figures,  the  cost  impact  of  the 
inspection  proposed  by  this  AD  on  U.S. 
operators  is  estimated  to  be  $33,720,  or 
$120  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Should  an  operator  be  required  to 
accomplish  the  bolt  replacement,  it  will 
take  approximately  4  work  hours  per 
airplane  (0.5  hours  per  transmission)  to 
accomplish,  at  an  average  labor  rate  of 
$60  per  work  hour.  Required  parts  will 
cost  approximately  $5,049  per  airplane. 
Based  on  these  figures,  the  cost  impact 
of  the  replacement  is  estimated  to  be 
$5,289  per  airplane. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  dreift 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 


List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  I'.S.C.  106(g).  4011.3.  44701 

§39.13     [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  follow^ing  new  airworthiness 
directive: 

Boeing:  Docket  99-NM-206-AD 

Applicabilitv:  \\\  Model  747-100.  -lOOB. 
-lOOB  SUD,  -200B.  -200C.  -200F.  -300. 
-400.  -400D.  -400F.  and  747SR  series 
airplanes;  certificated  in  anv  categon'. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  .^D   For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  appro\  ai  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  .AD 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  loss  of  a  flap  transmission, 
which  could  reduce  lateral  controllability  of 
the  airplane,  accomplish  the  following: 

Replacement 

(a)  Within  1  year  after  the  effective  date  of 
this  AD.  perform  a  one-time  general  visual 
inspection  to  determine  whether  H-11  steel 
bolts  are  installed  as  attach  and  support  bolts 
at  the  trailing  edge  flap  transmissions,  in 
accordance  with  Boeing  Alert  Service 
Bulletin  747-27A2376.  dated  luly  1.  1999. 

(1)  If  no  H-11  steel  bolt  is  found,  no  further 
action  is  required  by  this  AD. 

(2)  If  any  H-11  steel  bolt  is  found,  prior  to 
further  flight,  replace  with  an  Inconel  bolt,  in 
accordance  with  the  alert  service  bulletin. 

Note  2:  For  the  purposes  of  this  AD.  a 
general  visual  inspection  is  defined  as:  "A 
visual  examination  of  an  interior  or  exterior 
area,  installation,  or  assembly  to  detect 
obvious  damage,  failure,  or  irregularity.  This 
level  of  inspection  is  made  under  normally 
available  lighting  conditions  such  as 
daylight,  hangar  lighting,  flashlight,  or  drop- 
light,  and  mav  require  removal  or  opening  of 
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rti  (  t!ss  |)ain;l.s  or  dnors   .Staiuis.  Uiidcrs,  or 
[ilrtttorrii.s  til, IV  hf  r(>(]iiirH(l  In  gain  proximity 
1(1  the  dTHii  tmm^  (  ht"(  k.t'()  " 

Alternative  Methods  of  Compliance 

(h)  An  ,iilern<itivc  mt-thoii  nf  i  (iiiipli.iiK  i'  ur 
.idiiLstniHiit  lit  ihf  I  (iniplmn(  c  Iiinc  lliat 
[irovidi's  dii  .((  ( t^ptablt!  Ii-vi'l  of  s<iff?lv  iiiav  be 
usKil  if  Hpfinnt'd  l)\  thf^  Man<ig«r.  Seattle 
Ain  raft  tiertifii  ation  Offii  e  (ACO).  KAA. 
IraiLsport  .^lr[)l.ln^•  Directorate  Operators 
shall  submit  their  requests  through  an 
appropriate  h.W  Principal  Maintt^nanc  e 
liispe(  tor.  who  mav  atltl  cnmniBnts  and  then 
send  It  to  the  Manager.  .Seattle  AC.O 

Note  3:  Inforinalion  t  oik  erning  the 
existence  of  approved  alternative  methods  of 
I  ompliance  with  this  AI).  if  any.  may  be 
ohtained  from  the  .Seattle  ACiO. 

Special  Flight  Permits 

(i  I  Spei  lal  flight  permits  mav  be  issued  in 
accordance  witfi  seitions  ^  1  197  and  Jl  l'J9 
of  the  Federal  .Aviation  Kegulalions  (14  (!KR 
21  197  and  21  199)  to  operate  the  airplane  to 
a  location  where  the  re<)uirements  of  this  ,\D 
can  be  accomplished 

issued  in  Kenton.  Washington,  on  May  24. 
2000 

Donald  I..  Rig)(in. 

.4cfi;ii;  MdndtftT.  I nins}.)(trt  Airplanr 
Ihrfcturtitr.  AinraftCrrliliiiilinn  SfnifP- 

\VH  Doc   00- 1  l.'St.H  Filed  S- to  (id   H  4')  .iiii] 

BILLING  COOC  4910-13-P 


DEPARTMENT  OF  COMMERCE 
Office  of  the  Secretary 
IS  CFR  Parts  4,  4a  and  4b 

[Docket  No.  990723201-9201-01] 
RIN060S-AA14 

Public  Information,  Freedom  of 
Information  and  Privacy 

AGENCY:  Departnioiit  of  (Commerce. 
ACTION:  Notice  of  propn.sed  rulemaking 

summary:  This  (IncumtMit  sots  forth 
proposed  rpvisions  of  De pdrtiiienf  of 
('.ominerr.c  (Ditp.irtment)  rHguldtions 
roj^arding  the  Frf'tuiom  of  Information 
Act  (FOIA).  Privacy  Act  (I'A),  and 
dt'ddssification  and  fiuhlic  availatiilitv 
of  national  st'iuritv  inforniation    It 
contains  new  provisions  iinpleinentin^ 
tht!  ElHctronu   Frecdoni  of  Information 
Act  (EFOIA)  Anu-ndini'nts  of  199t). 
rfifJHcts  th«»  principles  established  by 
F'rnsident  (Hinton  and  .Mtorncy  Cienenil 
Reno  in  their  FOIA  l'olu:y  Memoranda 
of  October  4.  14M:i.  incorporates 
updated  cost  figures  to  be  used  in 
charginj.;  fees,  and  sfr»Mmlines  and 
clarifies  tht-  rf?gulations  The  proposed 
PA  revisions  update  and  clarifv  certain 
provi.sions.  and  maite  tw:hnical  changes 
The  proposed  revisions  of  the 


regulations  regarding  declassification 
and  public  availability  of  national 
security  information  implement 
Executive  Order  12958,  and  streamline 
and  clarify  the  regulations. 
DATES:  Comments  must  be  received  on 
or  before  June  30.  2000. 
ADDRESSES:  Address  all  comments 
concerning  this  proposed  rule  to 
Andrew  W.  McCready.  Attorney- 
Advisor,  U.S.  Department  of  Commerce. 
Office  of  the  Assistant  General  Counsel 
for  Administration.  Room  5875.  14th 
and  Constitution  Avenue.  NW.. 
Washington.  DC  20230 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  W.  McCready.  202-482-8044. 
SUPPLEMENTARY  INFORMATION:  The 
Department  issued  a  proposed  rule  to 
revise  its  FOIA  and  PA  regulations  on 
Febr\iary  21.  1996  (61  FR  6585-6587). 
but  will  not  issue  that  rule  in  final  form 
because  of  the  subsequent  passage  of  the 
Electronic  Freedom  of  Information  Act 
(EFOIA)  Amendments  of  1996  (Pub.  L. 
104-231)  Relevant  portions  of  that 
propo.sed  rule  are  incorporated  into  the 
proposed  rule  below. 

Tne  proposed  amendment  to  15  CFR 
part  4  adds  new  provisions  to 
implement  the  EFOIA  Amendments  of 
1996  New  provisions  implementing  the 
amendments  are  found  at  §  4.2(b) 
(electronic  reading  rooms).  §4, 6(b) 
(tuning  of  responses).  «»  4.6(d) 
(multitrack  processing).  ^4  6(e) 
(e.xpedited  processing).  §4  7(a).  (b)(3) 
(deletion  marking  and  estimation  of 
volume  of  information  withheld). 
<»  4  11(b)(3)  (format  of  disclosure),  and 
§4.n(b)(8)  (electronic  searches). 

Proposed  revisions  of  the 
Departments  fee  schedule  are  at  *?  4  1 1 
The  duplication  charge  will  increase 
from  S  07  to  S  15  per  page  Section 
4  1(a)  includes  a  new  statement  of 
discretionary  disclosure  policy,  which 
reflects  the  principles  established  bv 
President  C^linton  and  Attorney  General 
Reno  in  their  FOIA  Memoranda  of 
October  4,  1993 

The  Department  proposes  to  remove 
part  4b,  which  contains  the 
Department's  PA  regulations,  and  to 
incorporate  revised  PA  provisions  as  a 
new  subpart  B  to  part  4  The  proposed 
subpart  B  expands  the  list  of  PA  officers 
to  include  all  FOIA  officers;  changes  the 
official  responsible  for  adjudicating  PA 
ap[)eals  of  denials  of  requests  for  access, 
(.orrection.  and  amendment  from  the 
Cieiieral  (Counsel  to  the  Assistant 
(Jeneral  (Counsel  for  Administration; 
and  streamlines  and  clarifies  the 
regulations 

Appendix  A  to  part  4  is  being 
removed.  Appendix  B  and  C  are  being 
redesignated  as  appendices  A  and  B  to 


part  4.  and  are  being  revised  to  include 
updated  addresses  and  telephone 
numbers  of  public  inspection  facilities, 
and  updated  addresses  for  requests  for 
records  under  the  FOIA  and  PA. 
Appendices  A  and  C  to  part  4b  are  being 
removed,  and  appendix  B  is  being 
redesignated  as  appendix  C  to  part  4. 

The  proposed  amendment  to  15  CFR 
part  4a  implements  Executive  Order 
12958;  eliminates  the  requirement  that 
the  Department's  Office  of  Security 
coordinate  with  the  Office  of  the 
Assistant  General  Counsel  for 
Administration  with  respect  to 
declassification  and  FOIA  matters;  and 
streamlines  and  clarifies  the  regulations. 

It  has  been  determined  that  this  rule 
is  significant  under  Executive  Order 
12866. 

This  rule  does  not  contain  a 
"collection  of  information"  as  defined 
by  the  Paperwork  Reduction  Act. 

In  accordance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605(b)).  the 
Chief  Counsel  for  Regulation  has 
certified  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  that  this  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Under  the  FOIA.  agencies  may  recover 
only  the  direct  costs  of  searching  for, 
reviewing,  and  duplicating  the  records 
processed  for  requesters.  Thus,  the  fees 
the  Department  assesses  are  ordinarily 
nominal.  Further,  the  number  of  "small 
entities"  that  make  FOIA  requests  is 
relatively  small  compared  to  the  number 
of  individuals  who  make  such  requests. 

List  of  Subjects 

15  CFR  Part  4 

Administrative  practice  and 
procedure,  Freedom  of  Information, 
Privacy.  Public  information. 

15  CFR  Part  4a 

Administrative  practice  and 
procedure,  Classified  information. 

15  CFR  Part  4b 

Privacy 

For  the  reasons  stated  in  the 
preamble,  the  Department  of  Commerc:e 
proposes  to  amend  15  CFR  Subtitle  A  as 
set  forth  below: 

1   Revise  Part  4  to  read  as  follows: 

PART  4— DISCLOSURE  OF 
GOVERNMENT  INFORMATION 

Subpart  A — Freedom  of  inforniation  Act 

.Se( 

4  1  Cfcneral. 

4  2  Public  reference  facilities. 

4.3  Records  under  the  FOIA. 

4.4  Requirements  for  making  requests. 
4  5  Responsibility  for  responding  to 

requests. 
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4.6  Time  limits  and  expedited  processing. 

4.7  Responses  to  requests. 

4.8  Classified  information. 

4.9  Business  Information. 

4.10  Appeals  from  initial  determinations  or 
untimely  delays 

4.11  Fees. 

Subpart  B — Privacy  Act 

4.21  Purpose  and  scope. 

4.22  Definitions. 

4.23  Procedures  for  making  inquiries. 

4.24  Procedures  for  making  requests  for 
records. 

4.25  Disclosure  of  requested  records  to 
individuals. 

4.26  Special  procedures:  Medical  records. 

4.27  Procedures  for  making  requests  for 
correction  or  amendment. 

4.28  Agency  review  of  requests  for 
correction  or  amendment. 

4.29  Appeal  of  initial  adverse  agency 
determination  on  correction  or 
amendment. 

4.30  Disclosure  of  record  to  person  other 
than  the  individual  to  whom  it  pertains. 

4.31  F'ees. 

4  32     Penalties, 

4.33  General  exemptions. 

4.34  Specific  exemptions. 
.\ppendix  A  to  Part  4 — Freedom  of 

information  Public  Inspection  Facilities, 
and  Addresses  for  Requests  for  Records 
Under  the  Freedom  of  Information  Act_ 
and  Privacy  Act.  and  Requests  for 
Correction  or  .Amendment  Under  the 
Privacv  Act 

Appendix  B  to  Part  4 — Officials  Authorized 
to  Deny  Requests  for  Records  Under  the 
Freedom  of  Information  .Act  and 
Requests  for  Correction  or  Amendment 
under  the  Privacy  Act 

Appendix  C  to  Part  4— Systems  of  Records 
Noticed  bv  Other  Federal  Agencies  and 
Applicable  to  Records  of  the  Department, 
and  Applicability  of  this  Part  Thereto 

Authority:  5  L'.S  C.  301:  5  U.S.C.  552;  5 
r.S.C  552a;  5  U.S.C.  553;  44  U.S.C.  3101. 
3717;  Reorganization  Plan  No.  5  of  1950. 

Subpart  A — Freedom  of  Information 
Act 

§4.1    General. 

(a)  The  information  in  this  part  is 
furnished  for  the  guidance  of  the  public 
and  in  compliance  with  the 
requirements  of  the  Freedom  of 
Information  Act  (FOIA),  as  amended  (5 
use.  552).  This  part  sets  forth  the 
procedures  the  Department  of 
Commerce  (Department)  and  its 
components  follow  to  make  publicly 
available  the  materials  and  indices 
specified  in  5  U.S.C.  552(a)(2)  and 
records  requested  under  5  U.S.C. 
552(a)(3).  Information  routinely 
provided  to  the  public  as  part  of  a 
regular  Department  activity  (for 
example,  press  releases  issued  by  the 
Office  of  Public  Affairs)  may  be 
provided  to  the  public  without 
following  this  part.  The  Department's 
policy  is  to  make  discretionary 


disclosvu^s  of  records  or  information 
exempt  from  disclosure  under  the  FOIA 
whenever  disclosure  would  not 
foreseeably  harm  an  interest  protected 
by  a  FOIA  exemption,  but  this  policy 
does  not  create  any  right  enforceable  in 
court. 

fb)  As  used  in  this  subpart, 
component  means  any  office,  division. 
bureau  or  other  unit  of  the  Department 
listed  in  Appendix  A  to  this  part. 

§  4.2    Public  reference  facilities. 

(a)  The  Department  maintains  public 
reference  facilities  (listed  in  Appendix 
A  to  this  part)  that  contain  the  records 
the  FOL\  requires  to  be  made  regularly 
available  for  public  inspection  and 
copying;  furnish  information  and 
otherwise  assist  the  public  concerning 
Department  operations  under  the  FOIA; 
and  receive  and  process  requests  for 
records  under  the  FOIA.  Each 
component  of  the  Department  is 
responsible  for  determining  which  of  its 
records  are  required  to  be  made 
available  for  public  inspection  and 
copying,  and  for  making  those  records 
available  either  in  its  owm  public 
reference  facility  or  in  the  Department's 
Central  Reference  and  Records 
Inspection  Facility.  Each  component 
shall  maintain  and  make  available  for 
public  inspection  and  copying  a  current 
subject-matter  index  of  its  public 
inspection  facility  records.  Each  index 
shall  be  updated  regularly,  at  least 
quarterly,  with  respect  to  newly 
included  records.  In  accordance  with  5 
U.S.C.  552(a)(2),  the  Department  has 
determined  that  it  is  urmecessary  and 
impracticable  to  publish  quarterly  or 
more  frequently  and  distribute  copies  of 
the  index  and  supplements  thereto. 

(b)  Components  shall  also  make 
public  inspection  facility  records 
created  by  the  Department  on  or  after 
November  1,  1996  available 
electronically  through  the  Department's 
World  Wide  Web  site  (http:// 
www.doc.gov).  Information  available  at 
the  site  shall  include; 

(1)  Each  component's  index  of  its 
public  inspection  facility  records,  which 
indicates  which  records  are  available 
electronically;  and 

(2)  The  general  index  referred  to  in 
paragraph  (c)(3)  of  this  section. 

(c)  The  Department  maintains  and 
makes  available  for  public  inspection 
and  copying: 

(1)  A  current  index  providing 
identifying  information  for  the  public  as 
to  any  matter  that  is  issued,  adopted,  or 
promulgated  after  July  4,  1997,  and  that 
is  retained  as  a  record  and  is  required 
to  be  made  available  or  published. 
Copies  of  the  index  are  available  upon 


request  after  payment  of  the  direct  cost 
of  duplication; 

(2)  Copies  of  records  that  have  been 
released  and  that  the  agency  determines, 
because  of  their  subject  matter,  have 
become  or  are  likely  to  become  the 
subject  of  subsequent  requests  for 
substantially  the  same  records; 

(3)  A  general  index  of  the  records 
described  in  paragraph  (c)(2)  of  this 
section; 

(4)  Final  opinions  and  orders, 
including  concurring  and  dissenting 
opinions  made  in  the  adjudication  of 
cases; 

(5)  Those  statements  of  policy  and 
interpretations  that  have  been  adopted 
by  the  component  and  are  not  published 
in  the  Federal  Register;  and 

(6)  Administrative  staff  manuals  and 
instructions  to  staff  that  affect  a  member 
of  the  public. 

§  4.3    Records  under  ttie  FOIA. 

(a)  Records  under  the  FOIA  include 
all  Government  records,  regardless  of 
format,  medium  or  physical 
characteristics,  and  include  electronic 
records  and  information,  audiotapes, 
videotapes,  and  photographs. 

(b)  There  is  no  obligation  to  create, 
compile,  or  obtain  from  outside  the 
Department  a  record  to  satisfy  a  FOIA 
request.  With  regard  to  electronic  data, 
the  issue  of  whether  records  are  created 
or  merely  extracted  from  an  existing 
database  is  not  always  apparent.  When 
responding  to  FOIA  requests  for 
electronic  data  where  creation  of  a 
record  or  programming  becomes  an 
issue,  the  Department  shall  undertake 
reasonable  efforts  to  search  for  the 
information  in  electronic  format. 

(c)  Department  officials  may,  upon 
request,  create  and  provide  new 
information  pursuant  to  user  fee 
statutes,  such  as  the  first  paragraph  of 
15  U.S.C.  1525,  or  in  accordance  with 
authority  otherwise  provided  by  law. 
This  is  outside  the  scope  of  the  FOIA. 

(d)  Components  shall  preserve  all 
correspondence  pertaining  to  the 
requests  they  receive  under  this  subpart, 
as  well  as  copies  of  all  requested 
records,  until  disposition  or  destruction 
is  authorized  by  Title  44  of  the  United 
States  Code  or  the  National  Archives 
and  Records  Administration's  General 
Records  Schedule  14.  Components  shall 
not  dispose  of  records  while  they  are  the 
subject  of  a  pending  request,  appeal,  or 
lawsuit  under  the  FOIA. 

§  4.4    Requirements  for  making  requests. 

(a)  A  request  for  records  of  the 
Department  which  are  not  customarily 
made  available  to  the  public  as  part  of 
the  Department's  regular  informational 
services  must  be  in  writing,  and  shall  be 
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processed  under  the  FOIA,  regardless 
whether  the  FOIA  is  mentioned  in  the 
request.  Requests  should  be  sent  to  the 
Department  component  identified  in 
Appendix  A  to  this  part  that  maintains 
those  records  (records  the  F(MA  requires 
to  be  made  regularly  available  for  public 
inspection  and  copying  are  addressed  in 
*»  4.2(c:)).  If  the  proper  component 
cannot  be  determined,  the  request 
should  be  addressed  to  the  central 
facility  identified  in  Appendix  A  to  this 
part.  The  central  facility  will  forward 
the  request  to  the  component(s|  it 
believes  most  likely  to  have  the 
requested  records.  For  the  quickest 
handling,  the  request  letter  and 
envelope  should  be  marked  "Freedom 
of  Information  Act  Request  "  For 
riKjuests  for  records  about  one.self,  !^  4.24 
contains  additional  requirements.  For 
requests  for  records  about  another 
individuat,  either  a  written 
authorization  signed  by  that  individual 
permitting  disclosure  of  those  records  to 
the  requester  or  proof  that  that 
individual  is  deceased  (for  example,  a 
c(jpy  of  a  death  certificate  or  an 
obituary)  facilitates  processing  the 
request. 

(d)  The  records  requestetl  must  be 
described  in  enough  detail  to  enable 
Department  personnel  to  locate  them 
with  a  reasonable  amount  of  effort. 
Whenever  possible,  a  request  should 
include  specific  information  about  each 
record  sought,  such  as  the  date,  title  or 
name,  author,  recipit-nt.  and  subjec:! 
matter  of  the  rec;ord.  and  the  name  and 
location  of  the  office  whert;  the  record 
is  located.  Also,  if  r«!<:ords  about  a  court 
case  are  sought,  the  title  of  the  case,  thi- 
c:ourt  in  which  the  case  was  filed,  and 
the  nature  of  the  cast;  should  be 
included.  If  known,  any  file 
designations  or  descriptions  for  the 
retjuestod  re{:ords  should  be  included. 
In  general,  tbt?  more  specifically  the 
request  describes  the  rtuords  sought,  the 
greater  the  likelihood  that  the 
Department  will  locate  those  records   If 
a  component  determines  that  a  request 
does  not  reasonably  describe  rw;ords.  it 
shall  inform  the  requester  what 
additional  information  is  needed  or  why 
the  request  is  otherwise  insufficient. 
The  component  .  Iso  shall  give  the 
requester  an  opportunity  to  discuss  the 
request  so  that  it  may  be  mixlified  to 
meet  the  requirements  of  this  section. 

§  4.5    Responsibility  for  rssponding  to 
rsqiMstv. 

(a)  In  general  Except  as  stated  in 
paragraph  (b)  of  this  section,  the  proper 
component  of  the  Department  to 
respond  to  a  request  for  records  is  the 
component  that  first  ret:eives  the  request 
and  has  responsive  records,  or  the 


component  to  which  the  central  facility 
identified  in  Appendix  A  to  this  part 
assigns  responsibility  for  responding  to 
the  request,  based  on  which  component 
if  believes  has  the  majority  of 
responsive  records.  In  determining 
rec;ords  responsive  to  a  request,  a 
component  shall  include  only  those 
records  within  the  component's 
possession  and  control  as  of  the  date  it 
receives  the  request. 

(b)  Consultations  and  referrals  If  a 
component  receives  a  request  for  a 
record  in  its  possession  in  which 
another  Federal  agency  subject  to  the 
F(JIA  has  the  primary  interest,  the 
component  shall  refer  the  record  to  that 
agency  for  direct  response  to  the 
requester.  A  component  shall  consult 
with  another  Federal  agency  before 
responding  to  a  requester  if  the 
component  receives  a  request  for  a 
rjjcord  in  which  another  Federal  agency 
subject  to  the  FOIA  has  a  significant 
interest,  but  not  the  primary  interest;  or 
another  Federal  agency  not  subject  to 
the  FOIA  has  the  primary  interest  or  a 
significant  interest.  Ordinarily,  the 
agency  that  originated  a  record  will  be 
presumed  to  have  the  primary  interest 
in  it  (see  §4.8  for  additional  information 
about  referrals  of  classified 
information). 

(c:)  Notice  of  referral  Whenever  a 
component  refers  a  document  to  another 
Federal  agency  for  direct  response  to  the 
requester,  it  ordinarily  shall  notify  the 
rtKjuester  in  writing  of  the  referral  and 
inform  the  requester  of  the  name  of  the 
agency  to  which  the  document  was 
referred. 

(d)  Timing  of  responses  to 
consultations  and  referrals  All 
c(msultations  and  referrals  shall  be 
handled  according  to  the  date  the  FOIA 
request  was  received  by  the  first  Federal 
agency 

(e)  Agreements  regarding 
consultations  and  referrals  Components 
may  make  agreements  with  other 
Federal  agencies  to  (eliminate  the  need 
for  consultati(ms  or  referrals  for 
particular  types  of  records. 

§  4.6    Time  limits  snd  expedited 
processing. 

(a)  In  general  Components  ordinarily 
shall  respond  to  requests  according  to 
their  order  of  receipt 

(b)  Initial  response  and  appeal. 
Subject  to  paragraph  (c)(1)  of  this 
section,  an  initial  response  shall  be 
made  within  20  working  days  (i.e., 
excluding  Saturdays,  Sundays,  and  days 
on  which  Federal  offices  are  closed)  of 
the  receipt  of  a  request  for  a  record 
under  this  part  by  the  proper 
component  identified  in  accordance 
with  §  4.5(a),  and  an  appeal  shall  be 


decided  within  20  working  days  of  its 
receipt  by  the  Office  of  the  General 
Counsel. 

(c)  Unusual  circumstaiices.  (1)  In 
unusual  circumstances  as  specified  in 
paragraph  (c)(2)  of  this  section,  an 
official  listed  in  Appendix  B  to  this  part 
may  extend  the  time  limits  in  paragraph 
(b)  of  this  section  by  notifying  the 
requester  in  writing  as  soon  as 
practicable  of  the  unusual 
circumstances  and  of  the  date  by  which 
processing  of  the  request  is  expected  to 
be  completed.  Extensions  of  time  for  the 
initial  determination  and  extensions  on 
appeal  may  not  exceed  a  total  of  ten 
working  days,  unless  the  requester 
agrees  to  a  longer  extension,  or  the 
component  provides  the  requester  with 
an  opportunity  either  to  limit  the  scope 
of  the  request  so  that  it  may  be 
processed  within  the  applicable  time 
limit,  or  to  arrange  an  alternative  time 
frame  for  processing  the  request  or  a 
modified  request. 

(2)  As  used  in  this  section,  unusual 
circumstances  means,  but  only  to  the 
extent  reasonably  necessary  to  properly 
process  the  particular  reouest: 

(i)  The  need  to  search  for  and  collect 
the  requested  records  from  field 
facilities  or  other  establishments 
separate  from  the  office  processing  the 
reouest; 

(ii)  The  need  to  search  for.  collect, 
and  appropriately  examine  a 
voluminous  amount  of  separate  and 
distinct  records  which  are  the  subject  of 
a  single  request:  or 

(iii)  The  need  for  consultation,  which 
shall  be  conducted  with  all  practicable 
speed,  with  another  component  or 
Federal  agency  having  a  substantial 
interest  in  the  determination  of  the 
reouest. 

(3)  Unusual  circumstances  do  not 
include  a  delay  that  results  from  a 
predictable  agency  workload  of 
requests,  unless  the  Department 
demonstrates  reasonable  progress  in 
reducing  its  backlog  of  pending 
requests.  Refusal  to  reasonably  modify 
the  scope  of  a  request  or  arrange  an 
alternate  time  frame  may  affect  a 
requester's  ability  to  obtain  judicial 
review. 

(4)  If  a  component  reasonably  believes 
that  multiple  requests  submitted  by  a 
requester,  or  by  a  group  of  requesters 
acting  in  concert,  constitute  a  single 
request  that  would  otherwise  involve 
unusual  circumstances,  and  the  requests 
involve  clearly  related  matters,  the 
component  may  aggregate  them. 
Multiple  requests  involving  unrelated 
matters  will  not  be  aggregated. 

(d)  Multitrack  processing.  (1)  A 
component  may  use  two  or  more 
processing  tracks  by  distinguishing 
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between  simple  and  more  complex 
requests  based  on  the  number  of  pages 
involved,  or  some  other  measure  of  the 
amount  of  work  and/or  time  needed  to 
process  the  request,  and  whether  the 
request  qualifies  for  expedited 
processing  as  described  in  paragraph  (e) 
of  this  section. 

(2)  A  component  using  multitrack 
processing  may  provide  requesters  in  its 
slower  track(s)  with  em  opportunity  to 
limit  the  scope  of  their  requests  in  order 
to  qualify  for  faster  processing.  A 
component  doing  so  shall  contact  the 
requester  by  telephone  or  by  letter, 
whichever  is  most  efficient  in  each  case. 

(e)  Expedited  processing.  (1)  Requests 
and  appeals  shall  be  taken  out  of  order 
and  given  expedited  treatment 
whenever  it  is  determined  they  involve: 

(i)  Circumstances  in  which  the  lack  of 
expedited  treatment  could  reasonably  be 
expected  to  pose  an  imminent  threat  to 
the  life  or  physical  safety  of  an 
individual; 

(ii)  The  loss  of  substantial  due  process 
rights; 

(iii)  A  matter  of  widespread  and 
exceptional  media  interest  in  which 
there  exist  questions  about  the 
Government's  integrity  which  affect 
public  confidence;  or 

(iv)  An  urgency  to  inform  the  public 
about  an  actual  or  alleged  Federal 
Government  activity,  if  made  by  a 
person  primarily  engaged  in 
disseminating  information. 

(2)  A  request  for  expedited  processing 
may  be  made  at  the  time  of  the  initial 
request  for  records  or  at  any  later  time. 
For  a  prompt  determination,  a  request 
for  expedited  processing  should  be  sent 
to  the  component  listed  in  Appendix  A 
to  this  part  that  maintains  the  records 
requested. 

(3)  A  requester  who  seeks  expedited 
processing  must  submit  a  statement, 
certified  to  be  true  and  correct  to  the 
best  of  that  person's  knowledge  and 
belief,  explaining  in  detail  the  basis  for 
requesting  expedited  processing.  For 
example,  a  requester  within  the  category 
described  in  paragraph  (e)(l)(iv)  of  this 
section,  if  not  a  full-time  member  of  the 
news  media,  must  establish  that  he  or 
she  is  a  person  whose  main  professional 
activity  or  occupation  is  information 
dissemination,  though  it  need  not  be  his 
or  her  sole  occupation.  A  requester 
within  the  category  described  in 
paragraph  (e)(l  )(iv)  of  this  section  must 
also  establish  a  particular  urgency  to 
inform  the  public  about  the  Government 
activity  involved  in  the  request,  beyond 
the  public's  right  to  know  about 
Government  activity  generally.  The 
formality  of  certification  may  be  waived 
as  a  matter  of  administrative  discretion. 


(4)  Within  ten  calendar  days  of  its 
receipt  of  a  request  for  expedited 
processing,  the  proper  component  shall 
decide  whether  to  grant  it  and  shall 
notify  the  requester  of  the  decision.  If  a 
request  for  expedited  treatment  is 
granted,  the  request  shall  be  given 
priority  and  processed  as  soon  as 
practicable.  If  a  request  for  expedited 
processing  is  denied,  any  appeal  of  that 
decision  shall  be  acted  on 
expeditiously. 

§  4.7    Responses  to  requests. 

(a)  Grants  of  requests.  If  a  component 
makes  a  determination  to  grant  a  request 
in  whole  or  in  part,  it  shall  notify  the 
requester  in  writing.  The  component 
shall  inform  the  requester  in  the  notice 
of  any  fee  charged  under  §  4.11  and 
disclose  records  to  the  requester 
promptly  upon  payment  of  any 
applicable  fee.  Records  disclosed  in  part 
shall  be  marked  or  annotated  to  show 
the  applicable  FOIA  exemption(s)  and 
the  amount  of  information  deleted, 
unless  doing  so  would  harm  an  interest 
protected  by  an  applicable  exemption. 
The  location  of  the  information  deleted 
shall  also  be  indicated  on  the  record,  if 
feasible. 

(b)  Adverse  determinations  of 
requests.  If  a  component  makes  an 
adverse  determination  regarding  a 
request,  it  shall  notify  the  requester  of 
that  determination  in  writing.  An 
adverse  determination  is  a  denial  of  a 
request  in  any  respect,  namely:  a 
determination  to  withhold  any 
requested  record  in  whole  or  in  part:  a 
determination  that  a  requested  record 
does  not  exist  or  cannot  be  located:  a 
determination  that  a  record  is  not 
readily  reproducible  in  the  form  or 
format  sought  by  the  requester;  a 
determination  that  what  has  been 
requested  is  not  a  record  subject  to  the 
FOIA  (except  that  a  determination 
under  §4.11(j)  that  records  are  to  be 
made  available  under  a  fee  statute  other 
than  the  FOIA  is  not  an  adverse 
determination);  a  determination  against 
the  requester  on  any  disputed  fee 
matter,  including  a  denial  of  a  request 
for  a  fee  waiver;  or  a  denial  of  a  request 
for  expedited  treatment.  Each  denial 
letter  shall  be  signed  by  an  official  listed 
in  Appendix  B  to  this  part,  and  shall 
include: 

(1)  The  name  and  title  or  position  of 
the  denying  official; 

(2)  A  Drief  statement  of  the  reason(s) 
for  the  denial,  including  applicable 
FOIA  exemption(s); 

(3)  An  estimate  of  the  volume  of 
records  or  information  writhheld,  in 
number  of  pages  or  some  other 
reasonable  form  of  estimation.  This 
estimate  need  not  be  provided  if  the 


volume  is  otherwise  indicated  through 
deletions  on  records  disclosed  in  part, 
or  if  providing  an  estimate  would  harm 
an  interest  protected  by  an  applicable 
FOIA  exemption:  and 

(4)  A  statement  that  the  denial  may  be 
appealed,  and  a  list  of  the  requirements 
for  filing  an  appeal  luider  §  4.10(b). 

§4.8    Classified  information. 

In  processing  a  request  for 
information  classified  under  Executive 
Order  12958  or  any  other  executive 
order  concerning  the  classification  of 
records,  the  information  shall  be 
reviewed  to  determine  whether  it 
should  remain  classified.  Ordinarily  the 
component  or  other  Federal  agency  that 
classified  the  information  should 
conduct  the  review,  except  that  if  a 
record  contains  information  that  has 
been  derivatively  classified  by  a 
component  because  it  contains 
information  classified  by  another 
component  or  agency,  the  component 
shall  refer  the  responsibility  for 
responding  to  the  request  to  the 
component  or  agency  that  classified  the 
underlying  information.  Information 
determined  to  no  longer  require 
classification  shall  not  be  withheld  on 
the  basis  of  FOIA  Exemption  1  (5  U.S.C. 
552(b)(1)).  Appeals  involving  classified 
information  shall  be  processed  in 
accordance  with  §  4.10(c). 

§4.9    Business  information. 

(a)  In  general.  Business  information 
obtained  by  the  Department  from  a 
submitter  will  be  disclosed  under  the 
FOIA  only  under  this  section. 

(b)  Definitions.  For  the  purposes  of 
this  section: 

(1)  Business  information  means 
commercial  or  financial  information, 
obtained  by  the  Department  from  a 
submitter,  which  may  be  protected  from 
disclosure  under  FOIA  exemption  4  (5 
U.S.C.  552(b)(4)). 

(2)  Submitter  means  any  person  or 
entity  outside  the  Federal  Government 
from  whom  the  Department  obtains 
business  information,  directly  or 
indirectly.  The  term  includes 
corporations;  state,  local  and  tribal     • 
governments;  and  foreign  governments. 

(c)  Designation  of  business 
information.  A  submitter  of  business 
information  should  designate  by 
appropriate  markings,  either  at  the  time 
of  submission  or  at  a  reasonable  time 
thereafter,  any  portions  of  its 
submission  that  it  considers  to  be 
protected  from  disclosure  under  FOIA 
exemption  4,  These  designations  will 
expire  ten  years  after  the  date  of  the 
submission  unless  the  submitter 
requests,  and  provides  justification  for, 
a  longer  designation  period. 
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(d)  Notice  to  submitters.  A  component 
shall  provide  a  submitter  with  prompt 
written  notice  of  a  FOIA  request  or 
administrative  appeal  that  seeks  its 
business  information  whenever  required 
under  paragraph  (e)  of  this  section, 
except  as  provided  in  paragraph  (h)  of 
this  section,  in  order  to  give  the 
submitter  an  opportunity  under 
paragraph  (f)  of  this  section  to  object  to 
disclosure  of  any  specified  portion  of 
that  information.  Such  written  notice 
shall  be  sent  via  certified  mail,  return 
receipt  request,  or  similar  means.  The 
notice  shall  either  describe  the  business 
information  requested  or  include  copies 
of  the  requested  records  containing  the 
information.  When  notification  of  a 
large  number  of  submitters  is  required, 
notification  may  be  made  by  posting  or 
publishing  the  notice  in  a  place 
reasonably  likely  to  accomplish 
notification. 

(e)  When  notice  is  required.  Notice 
shall  bo  given  to  the  submitter 
whenever: 

(1)  The  information  has  been 
designated  in  good  faith  by  the 
submitter  as  protected  from  disclosure 
under  FOIA  exemption  4:  or 

(2)  The  component  has  reason  to 
believe  that  the  information  mav  be 
protected  from  disclosure  under  F(3IA 
exemption  4. 

(fl  Opportunity  to  object  to  disclosure 
A  component  shall  allow  a  submitter 
.seven  working  days  (in.,  excluding 
Saturdays.  Sundays,  and  days  on  which 
Federal  offices  are  closed)  fnmi  the  date 
of  receipt  of  the  written  notice  described 
in  paragraph  (d)  of  this  .section  tn 
provide  the  component  with  a  detailed 
statement  of  any  objection  to  disclcjsure 
The  statement  must  specify  all  grounds 
for  withholding  any  portion  of  the 
information  under  any  exeniptum  of  the 
FOIA  and.  in  the  (  ase  of  exeiiififion  4. 
It  mwst  show  why  the  information  is  a 
trade  sticret  or  comiiit-rcial  or  financi.il 
information  that  is  privileged  or 
confidential.  If  a  submitter  fails  to 
respond  to  the  notice  within  the  time 
specified,  the  submitter  will  he 
considered  to  h<iv('  no  ohjcc  tioii  tn 
disclosure  of  the  infoniiation 
Information  a  submitter  prf)vides  under 
this  paragr.iph  may  itself  be  subject  to 
disclosure  iiniler  the  FOIA. 

(g)  Xotice  of  intent  to  ihsilose  A 
component  shall  consider  a  submitter's 
objectif)ns  and  specific  grounds  under 
the  FOIA  for  nondisclosure  in  deciding 
whether  to  disclose  business 
information   If  a  component  decides  to 
di.sclose  busintiss  information  over  the 
objection  of  a  submitter,  the  component 
shall  give  the  submitter  written  notice 
via  certified  mail,  return  receipt 


requested,  or  similar  means,  which  shall 
include; 

(1)  A  statement  of  reason(s)  why  the 
submitter's  objections  to  disclosure 
wore  not  sustained; 

(2)  A  description  of  the  business 
information  to  be  disclosed:  and 

(3)  A  statement  that  the  component 
intends  to  disclose  the  information 
seven  working  days  from  the  date  the 
submitter  receives  the  notice. 

(h)  Exceptions  to  notice  requirements 
The  notice  requirements  of  paragraphs 
(d)  and  (g)  of  this  section  shall  not  apply 
if: 

(1)  The  component  determines  that 
the  information  should  not  be  disclosed; 

(2)  The  information  has  been  lawfully 
published  or  has  been  officially  made 
available  to  the  public; 

(.3)  Disclosure  of  the  information  is 
required  by  statute  (other  than  the 
FOIA)  or  by  a  regulation  issued  in 
accordance  with  Executive  Order  12600; 
or 

(4)  The  designation  made  by  the 
submitter  under  paragraph  (c)  of  this 
section  appears  obviously  frivolous,  in 
which  case  the  component  shall  provide 
the  submitter  written  notice  of  any  final 
decision  to  disclose  the  information 
seven  working  days  from  the  date  the 
submitter  receives  the  notice. 

(i)  Notice  of  FOIA  lawsuit.  Whenever 
a  requester  files  a  lawsuit  seeking  to 
compel  the  di.sclosure  of  business 
information,  the  component  shall 
promptly  notify  the  submitter 

(j)  Corresponding  notice  to  requesters 
Whenever  a  component  provides  a 
submitter  with  notice  and  an 
opportunity  to  object  to  disclosure 
under  paragraph  (d)  of  this  sec:tion.  the 
c:omponent  shall  also  notify  the 
requester(s)   Whenever  a  submitter  files 
a  lawsuit  seeking  to  prevent  the 
disc  losure  of  business  inforniaticm,  the 
component  shall  notify  the  requester(s) 

§  4.10    Appeals  from  initial  determinations 
or  untimely  delays. 

(a)  If  a  request  for  records  is  initially 
denied  in  whole  or  in  part,  or  has  not 
been  timely  determined,  or  if  a  requester 
re(  enes  an  adverse  initial 
dcternunation  regarding  any  other 
matter  under  this  subpart  (as  described 
in  §4  7(b)),  the  requester  may  file  a 
written  appeal,  which  must  be  received 
by  the  Office  of  CJeneral  Counsel  within 
thirty  calendar  days  of  the  date  of  the 
written  denial  or,  if  there  has  been  no 
determination,  may  be  submitted 
.inytime  after  the  due  date,  including 
the  last  extension  under  §  4  6(c),  of  the 
determination. 

(b)  ,\ppeals  shall  be  dec:idod  by  the 
Assistant  (General  (Counsel  for 
Administration  (A(X>Admin),  except 


that  appeals  for  records  which  were 
initially  denied  by  the  AGC-Admin 
shall  be  decided  by  the  General 
Counsel.  Appeals  should  be  addressed 
to  the  AGC-Admin.  or  the  General 
Counsel  if  the  records  were  initially 
denied  by  the  AGC-Admin.  The  address 
of  both  is:  U.S.  Department  of 
Commerce.  Office  of  General  Counsel, 
Room  5875.  14th  and  Constitution 
Avenue  NW,  Washington.  DC  20230. 
Both  the  letter  cuid  the  appeal  envelope 
should  be  clearly  marked  "Freedom  of 
Information  Appeal".  The  appeal  must 
include  a  copy  of  the  original  request 
and  the  initial  denial,  if  any.  and  may 
include  a  statement  of  the  reasons  why 
the  records  requested  should  be  made 
available  and  why  the  initial  denial,  if 
any.  was  in  error.  No  opportunity  for 
personal  appearance,  oral  argument  or 
hearing  on  appeal  is  provided. 

(c)  Appeals  involving  records  initially 
denied  on  the  basis  of  FOIA  exemption 

1  (5  U.S.C.  552(b)(1))  shall  be  forwarded 
to  the  Deputy  Assistant  Secretary  for 
Security  (DAS)  for  a  declassification 
review.  The  DAS  may  overrule  previous 
classification  determinations  in  whole 
or  in  part  when,  in  his  judgment, 
continued  protection  in  the  interest  of 
national  security  is  no  longer  required, 
or  no  longer  required  at  the  same  level. 
The  DAS  shall  advise  the  AGC-Admin. 
or  the  General  Counsel,  as  appropriate, 
of  his  decision. 

(d)  If  an  appeal  is  granted,  the  person 
making  the  appeal  shall  be  immediately 
notified  and  copies  of  the  releasable 
documents  shall  be  made  available 
promptly  thereafter  upon  receipt  of 
appropriate  fees  determined  in 
accordance  with  §4.11. 

(e)  If  no  determination  of  an  appeal 
has  been  sent  to  the  requester  within  the 
twenty  working  day  period  specified  in 
t»  4.6(b)  or  the  last  extension  thereof,  the 
requester  is  deemed  to  have  exhausted 
his  administrative  remedies  with 
respect  to  the  request,  giving  rise  to  a 
right  of  judicial  review  under  5  U.S.C. 
352(a)(6)(C:).  If  the  person  making  a 
request  initiates  a  court  action  against 
the  Department  based  on  the  provision 
in  this  paragraph,  the  administrative 
appeal  process  may  continue. 

(fl  A  determination  on  appeal  shall  be 
in  writing  and,  when  it  denies  records 
in  whole  or  in  part,  the  letter  to  the 
reauester  shall  include: 

(1)  A  brief  explanation  of  the  basis  for 
the  denial,  including  a  list  of  applicable 
FOIA  exemptions  and  a  description  of 
how  the  exemptions  apply; 

(2)  A  statement  that  tne  (iecision  is 
final  for  the  Department; 

(3)  Notification  that  judicial  review  of 
the  denial  is  available  in  the  district  in 
which  the  recjuester  resides  or  has  his 
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principal  place  of  business,  the  district  contained  in  it.  necessary  to  respond  to  "news")  that  make  their  products 

in  which  the  agency  records  are  located,  a  FOIA  request.  Copies  may  take  the  available  for  purchase  or  subscription 

or  the  District  of  Columbia;  and  form  of  paper,  microform,  audiovisual  by  the  general  public.  For  "freelajice  " 

(4)  The  name  and  title  or  position  of  materials,  or  electronic  records  (for  journalists  to  be  regarded  as  working  for 

the  official  responsible  for  denying  the  example, -magnetic  tape  or  disk),  among  a  news  organization,  thev  must 

appeal.  others.  A  component  shall  honor  a  demonstrate  a  solid  basis  for  expecting 

«4  11     Fees  requester's  specified  preference  of  form  publication  through  that  organization.  A 

*  ■  "  or  format  of  disclosure  if  the  record  is  publication  contract  would  be  the 

(a)  In  general.  Components  shall  reajjiy  reproducible  with  reasonable  clearest  proof,  but  components  shall 
charge  for  processmg  requests  under  the  efforts  in  the  requested  form  or  format  also  look  to  the  past  publication  record 
FOIA  m  accordance  with  paragraph  (c)  by  the  component  responding  to  the  of  a  requester  in  making  this 

of  this  section,  except  when  tees  are  ronnoct  j  »  *■       t    u        .u-       . 

,...,,  ^    1   f  j»    r.L-  requesi.  determination.  To  be  in  this  category,  a 

limited  under  paragraph  (d)  of  this  j^.  Educational  institution  means  a  requester  must  not  be  seeking  the     ' 

section  or  when  a  waiver  or  reduction  ^„„o^i,.,.^i  o  „.,Kii^ ,,,  r,,;„o»o  x  j  j    r  i 

of  fees  is  granted  under  paragraph  (k)  of  P[««^b°°l-  ^  P^^l'c  or  private  requested  records  for  a  commercial  use. 

this  section.  A  component  shdfcollect  fitr;;  !7n7,fn'doS.«l  hilh^  "°"'''''  '  u'^"''*  f-  records 

all  applicable  fees  before  sending  copies  '^^^^^^^^  of  unde^duate  higher  supporting  the  news-dissemination 

of  requested  records  to  a  requester  education,  an  institution  of  graduate  function  of  the  requester  shall  not  be 

Requesters  must  pay  fees  h}  check'  or  ^^^her  education,  an  institution  of  considered  to  be  for  a  commercial  use. 

^  .  J  ■'       ,1    .    xu  professional  education,  or  an  institution         ,  ,  „     ■  ,  .      .        , 

money  order  made  payable  to  the  ^j  vocaUonal  education,  that  operates  a  ^^^  ^Y!^""'  °^«^«  ^«  examination  of 

Treasury  of  the  United  States.  ^^  ^^  scholarly  research.  To  be  in  «  ^«^°^d  located  in  response  to  a  request 

(b)  Definitions.  For  purposes  of  this  |hifcategory,  a  requester  must  show  ^^  "^der  to  determme  whether  any 
'^1\°°-              .  ,                   ,  that  the  request  is  authorized  bv  and  is  portion  of  it  is  exempt  from  disclosure. 

(1)  Commercial  "^^  request  means  a  ^^^^  ^^^  ^^  ^^            ^^  ^  qualifying  "  also  includes  processing  any  record 
request  from  or  on  behalf  of  a  person  institution,  and  that  the  records  are'  fo^  disclosure-for  example,  doing  all 
who  seeks  information  for  a  use  of  ^           ^^  ^^^^^  scholarly  research  that  is  necessar>'  to  redact  it  and  prepare 
purpose  that  furthers  his  or  her  ^^^6  ^  ^^  ^^^  ^  commercial  use.  it  for  disclosure.  Review  costs  are 
commercial .  trade,  or  profit  interests.                   Noncommercial  scientific  recoverable  even  if  a  record  ultimately 
which  can  include  fiirthenng  those  .   [^ U^oncommerciai  scientipc  is  not  HisrlosoH  Review  time  does  not 
interpsts  throuch  litieation  Comnonents  institution  means  an  institution  that  is  '«  not  disclosed.  Keview  tune  does  not 
interests  Uirougn  litigaUon.  Components           onerated  on  a  "commercial"  basis  include  time  spent  resolving  general 

foi  bt'Te'^  to  S'aZr,'"  J  L  IhT"™  isTCdT pSagraph     ■  legal  or  policylsues  «^ardi„g  ,he 

appears  that  the  requester  will  put  the  operated  solely  for  the  purpose  of  (8)  Search  means  the  process  of 

records  to  a  commercial  use.  either  conducting  scientific  research,  the  looking  for  and  retiieving  records  or 

because  of  the  nature  of  the  request  results  of  which  are  not  intended  to  information  responsive  to  a  request.  It 

itself  or  becaust  a  component  has  promote  any  particular  product  or  includes  page-by-page  or  line-by-line 

reasonable  cause  to  doubt  a  requester's  industry.  To  be  in  this  category,  a  identification  of  information  within 

stated  use,  the  component  shall  provide  requester  must  show  that  the  request  is  records  and  also  includes  reasonable 

the  requester  a  reasonable  opportunity  authorized  by  and  is  made  under  the  efforts  to  locate  and  retrieve  information 

to  submit  further  clarification.  auspices  of  a  qualifying  institution  and  from  records  maintained  in  electronic 

(2)  Direct  costs  means  those  expenses  that  the  records  are  sought  to  further  form  or  format.  Components  shall 

a  component  incurs  in  searching  for  and  scientific  research  rather  than  for  a  ensure  that  searches  are  done  in  the 

duplicating  (and.  in  the  case  of  commercial  use.  most  efficient  and  least  expensive 

commercial  use  requests,  reviewing)  (6)  Representative  of  the  news  media,  manner  reasonably  possible, 

records  to  respond  to  a  FOIA  request.  or  news  media  requester  means  any  ,  ,  ^^^^  j^  responding  to  FOIA 

Direct  costs  include,  for  example,  die  person  actively  gatiiering  news  for  asi  ^  ^^  components  shall  charge  the 

labor  costs  of  the  employee  performing  enti  y  that  is  organized  and  operated  to  J^  ^^^j^^rized  in  chart  form  in 

the  work  (the  basic  rate  of  pay  for  the  pubhsh  or  broadcast  news  to  the  public.  ,     .  w,.    „  j  f^w^,  „rxL- 

1  1      .^  .    r.i_  .     .    .  -T-u    .  ■   r         »•      *u  .  paragraphs  (c)(1)  and  (c)(2)  01  this 

employee,  plus  16  percent  of  that  rate  to  The  term  news  means  information  that  *^     .^  ^    ,'  '   ,  .      ,.  , 

cover  benefits).  Not  included  in  direct  is  about  current  events  or  that  would  be  f^^f!!*"    u.r\r!:^    r.u-         .■ 

/     J  I.       .1.  c  .•   .        ..    »u         ui-  (c)(3)  through  (c)(5)  of  this  section, 

costs  are  overhead  expenses  such  as  the  of  current  interest  to  the  public.  i  •  j     .         cc       u 

r  J  1    r.  1-  1  X'        r  T-  1        r  J-        »■»•  unless  a  waiver  or  reduction  01  tees  has 

costs  of  space  and  heating  or  lighting  of  Examples  oi  news  media  entities  ,  j       j  uni    r.u 

the  facility  in  which  die  records  are  include  television  or  radio  stations  ^ee"  granted  under  paragraph  (k)  of  this 

kept.  broadcasting  to  the  public  at  large  and  ^^^  ^°°' 

(3)  Duplication  means  the  making  of  publishers  of  periodicals  (but  only  if  (1)  The  four  categories  and  chargeable 
a  copy  of  a  record,  or  of  the  information  they  can  qualify  as  disseminators  of  fees  are: 

Category  Ctiargeable  tees 

(i)  Commercial  Use  Requesters  Search.  Review,  and  Duplication. 

(ii)  Educational  and  Non-commercial  Scientific  Institution  Requesters  ...    Duplication  (excluding  the  cost  of  the  first  100  pages), 

(Hi)  Representatives  of  the  News  Media  Duplication  (excluding  the  cost  of  the  first  100  pages). 

(iv)  All  Other  Requesters  Search  and  Duplication  (excluding  the  cost  of  the  first  2  hours  of 

search  and  100  pages). 


(2)  Uniform  fee  schedule. 
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Service 


Rate 


(I)  Manual  search  „ „„ 

(II)  Computerized  search  „ „ „_..„«» „..»._ 

(III)  Duplication  of  records 

(A)  Pap)er  copy  reproduction 

(B)  Other  reproduction  (e  g    computer  disk  or  printout,  microfilm,     Actual  direct  cost,  including  operator  time, 
microfiche,  or  microform) 

(iv)  Review  of  records  (includes  preparation  (or  release,  ( e .  excising)        Actual  salary  rate  of  employee  conducting  review,  plus  16  percent  of 

i      salary  rate 


Actual  salary  rate  of  employee  involved  plus  16  percent  of  salary  rate. 
Actual  direct  cost,  including  operator  time 

$15  per  page 


(3)  Sf'arrh  (i)  Sttarch  fp«s  shall  be 
charged  for  all  request.s — ijther  than 
rw^uests  made  by  educational 
institutions,  nonctimmnrcial  scientific 
institutions,  or  representatives  of  the 
news  media — subject  to  the  limitations 
of  paragraph  (d)  of  this  section. 
Components  shall  charge  for  time  spent 
searching  even  if  they  do  not  locate  anv 
responsive  record  or  if  they  withhold 
the  record(s)  located  as  entirely  exempt 
from  disclosure.  Search  fees  shall  be  the 
direct  costs  of  conducting  the  search  bv 
the  involved  employees 

(ii)  For  computer  searches  of  records, 
requesters  will  be  charged  the  direct 
costs  of  conducting  the  search,  although 
certain  requesters  (as  provided  in 
paragraph  (d)(1)  of  this  section)  will  be 
charged  no  search  fw?  and  certain  other 
requesters  (as  provided  in  paragraph 
(d)(J)  of  this  section)  are  entitled  to  the 
cost  equivalent  of  two  hours  of  manual 
search  time  without  charge.  These  direct 
costs  include  the  costs,  attributable  to 
the  search,  of  operating  a  central 
processing  unit  and  operator/ 
programmer  salary. 

(4)  Duplication.  Duplication  fees  will 
he  charged  to  all  requesters,  subject  to 
the  limitations  of  paragraph  (d)  of  this 
section.  For  a  paper  photocopv  of  a 
record  (no  more  than  one  copy  of  which 
need  be  .supplied),  the  fee  shall  be  SA'i 
cents  per  page.  For  copies  produced  bv 
computer,  such  as  tapes  or  printouts, 

( (imponents  shall  charge  the  direct 
costs,  including  operator  time,  of 
producing  the  copv  For  other  forms  of 
duplication,  components  will  charge  the 
direct  costs  of  that  duplication. 

(.S)  Review.  Review  fees  shall  be 
charged  to  requesters  who  make  a 
commercial  use  retiuest    Review  fees 
shall  be  charged  only  for  the  initial 
record  review — the  review  done  when  a 
component  determines  whether  an 
exemption  applies  to  a  particular  record 
.It  the  initial  request  level   No  ch.irge 
will  be  made  for  review  at  the 
administrative  appeal  level  for  an 
exemption  alreadv  applied   flowever. 
records  withheld  under  an  exemption 
that  IS  subse(iu(Mitlv  determined  not  to 
apply  may  be  reviewed  again  to 
fletermine  wht'ther  any  othtT  t'xemption 
not  previously  considered  applies,  and 


the  costs  of  that  review  are  chargeable. 
Review  fees  shall  be  the  direct  costs  of 
conducting  the  review  by  the  involved 
employees. 

(d)  Limitations  on  charging  fees. 

(1)  No  search  fee  will  be  charged  for 
requests  by  educational  institutions, 
noncommercial  scientific  institutions, 
or  representatives  of  the  news  media. 

(2)  No  search  fee  or  review  fee  will  be 
charged  for  a  quarter-hour  period  unless 
more  than  half  of  that  period  is  required 
for  sean:h  or  review. 

(3)  Except  for  requesters  seeking 
records  for  a  commercial  use, 
components  will  provide  without 
charge: 

(i)  The  first  100  pages  of  duplication 
(or  the  cost  equivalent);  and 

(ii)  The  first  two  hours  of  search  (or 
the  cost  equivalent). 

(4)  Whenever  a  total  fee  calculated 
under  paragraph  (c)  of  this  section  is 
.$20  00  or  less  for  any  request,  no  fee 
will  be  charged. 

(.5)  The  provisions  of  paragraphs  (d)(3) 
and  (4)  of  this  section  work  together. 
This  means  that  for  requesters  other 
than  those  seeking  records  for  a 
c;ommercial  use,  no  fee  will  be  charged 
unless  the  cost  of  search  in  excess  of 
two  hours  plus  the  cost  of  duplication 
in  excess  of  100  pages  totals  more  than 
,$2000 

(e)  Xotice  of  anticipated  fees  over 
$20.00.  When  a  component  determines 
or  estimates  that  the  fees  to  be  charged 
under  this  section  will  be  more  than 
,S20  00,  the  component  shall  notif\-  the 
retjuester  of  the  actual  or  estimated  fees, 
unless  the  r»>quesfer  has  indicated  a 
willingness  to  pav  fees  as  high  as  those 
anticipated   If  onlv  a  portion  of  the  fee 
c.in  b«'  estimated  readilv,  the  component 
shall  advise  the  requester  that  the 
estimated  fw  may  be  only  a  porticm  of 
the  total  fee  If  the  component  has 
notified  a  reque.ster  that  actual  or 
estimated  fees  are  more  than  S20.00,  the 
component  shall  not  consider  the 
request  ret  eived  or  process  it  further 
until  the  retjuester  agrees  to  pay  the 
antiiipated  total  fee   Anv  such 
agreement  should  be  memorialized  in 
writing  A  noti(  e  under  this  paragraph 
shall  offer  the  requester  an  opportunit\ 
to  discuss  the  matter  with  Departmental 


personnel  in  order  to  reformulate  the 
request  to  meet  the  requester's  needs  at 
a  lower  cost. 

(0  Charges  for  other  services.  Apart 
from  the  other  provisions  of  this  section, 
components  shall  ordinarily  charge  the 
direi:t  cost  of  special  services.  Such 
special  services  could  include  certifying 
that  records  are  true  copies  or  sending 
records  by  other  than  ordinary  mail. 

(g)  Charging  interest.  Components 
shall  charge  interest  on  any  unpaid  bill 
starting  on  the  31.st  calendar  day 
following  the  date  of  billing  the 
requester.  Interest  charges  shall  be 
assessed  at  the  rate  provided  in  31 
use.  3717  and  accrue  from  the  date  of 
the  billing  until  payment  is  received  by 
the  component.  Components  shall 
follow  the  provisions  of  the  Debt 
Collection  Act  of  1982  (Pub.  L.  97-365, 
96  Stat.  1749).  as  amended,  and  its 
administrative  procedures,  including 
the  use  of  consumer  reporting  agencies, 
collection  agencies,  and  offset. 

(h)  Aggregating  requests.  If  a 
component  reasonably  believes  that  a 
requester  or  a  group  of  requesters  acting 
together  is  attempting  to  divide  a 
request  into  a  series  of  requests  for  the 
purpose  of  avoiding  fees,  the  component 
may  aggregate  those  requests  and  charge 
accordingly.  Components  may  presume 
that  multiple  requests  of  this  type  made 
within  a  30  calendar  day  period  have 
been  made  in  order  to  avoid  fees.  If 
requests  are  separated  by  a  longer 
period,  components  shall  aggregate 
them  only  if  a  solid  basis  exists  for 
determining  that  aggregation  is 
warranted  under  all  the  circumstances 
involved.  Multiple  requests  involving 
unrelated  matters  shall  not  be 
aggregated. 

(i)  Advance  payments.  (1)  For 
nnjuests  other  than  those  described  in 
paragraphs  (i)(2)  and  (3)  of  this  section, 
a  component  shall  not  require  the 
requester  to  make  an  advance  payment: 
a  payment  made  before  work  is  begun 
or  continued  on  a  request.  Payment 
owed  for  work  already  completed  (i.e., 
a  payment  before  copies  are  sent  to  a 
requester)  is  not  an  advance  payment. 

(^2)  If  a  component  determines  or 
estimates  that  a  total  fee  to  be  charged 
under  this  section  will  be  more  than 
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$250,00.  it  shall  require  the  requester  to 
pay  the  entire  anticipated  fee  before 
beginning  to  process  the  request,  unles ; 
it  receives  a  satisfactory  assurance  of 
full  payment  from  a  requester  who  ha ; 
a  history  of  prompt  payment, 

(3)  If  a  requester  has  previously  failed 
to  pay  a  properly  charged  FOIA  fee  to 
any  component  or  other  Federal  agency 
within  30  calendar  days  of  the  date  of 
hilling,  a  component  shall  require  the 
requester  to  pay  the  hill  amount  due, 
plus  any  applicable  interest,  and  to 
make  an  advance  payment  of  the  fiill 
amount  of  any  anticipated  fee,  before 
the  component  begins  to  process  a  new 
request  or  continues  to  process  a 
pending  request  from  that  requester. 

(4)  In  cases  in  which  a  component 
requires  payment  under  paragraphs 
(i)(2)  or  (3)  of  this  section,  the  request 
shall  not  be  considered  received  and 
further  work  will  not  be  done  on  it  until 
the  required  payment  is  received. 

(5)  Upon  the  completion  of  processing 
of  a  request,  when  a  specific  fee  is 
determined  to  be  payable  and 
appropriate  notice  has  been  given  to  the 
requester,  a  component  shall  make 
records  available  to  the  requester  only 
upon  receipt  of  full  payment  of  the  fee, 

(j)  Other  statutes  specifically 
providing  for  fees.  The  fee  schedule  of 
this  section  does  not  apply  to  fees 
charged  under  any  statute  (except  for 
the  FOIA)  that  specifically  requires  an 
agency  to  set  and  collect  fees  for 
particular  types  of  records.  If  records 
responsive  to  requests  are  maintained 
for  distribution  by  agencies  operating 
such  statutorily  based  fee  schedule 
programs,  components  shall  inform 
requesters  of  how  to  obtain  records  from 
those  sources. 

(k)  Requirements  for  waiver  or 
reduction  of  fees.  (1)  Records  responsive 
to  a  request  will  be  furnished  without 
charge  or  at  a  charge  reduced  below  that 
established  under  paragraph  (c)  of  this 
section  if  a  component  determines, 
based  on  all  available  information,  thai 
the  requester  has  demonstrated  that: 

(i)  Disclosure  of  tlie  requested 
information  is  in  the  public  interest 
because  it  is  likely  to  contribute 
significantly  to  public  understanding  of 
the  operations  or  activities  of  the 
Government;  and 

(ii)  Disclosure  of  the  information  is 
not  primarily  in  the  commercial  interest 
of  the  requester. 

(2)  To  determine  whether  the  first  fee 
waiver  requirement  is  met,  components 
shall  consider  the  following  factors: 

(i)  The  subject  of  the  request:  whether 
the  subject  of  the  requested  records 
concerns  the  operations  or  activities  of 
the  Government,  The  subject  of  the 
requested  records  must  concern 


identifiable  operations  or  activities  of 
the  Federal  Government,  with  a 
connection  that  is  direct  and  clear,  not 
remote  or  attenuated. 

(ii)  The  informative  value  of  the 
information  to  be  disclosed:  whether  th'; 
disclosure  is  "likely  to  contribute"  ci  ui 
understanding  of  Government 
operations  or  activities.  The  disrlosahle 
portions  of  the  requested  records  mns» 
be  meaningfully  informative  about 
Government  operations  or  activities  in 
order  to  be  "likely  to  contribute"  to  an 
increased  public  understanding  of  thoje 
operations  or  activities.  The  disclojiuj 
of  information  that  already  is  in  the 
public  domain,  in  either  a  duplicative  or 
a  substantially  identical  form,  would 
not  be  likely  to  contribute  to  such 
understanding. 

(iii)  The  contribution  to  an 
understanding  of  the  subject  by  the 
public  likely  to  result  from  disclosure: 
whether  disclosure  of  the  requested 
information  will  contribute  to  the 
understanding  of  a  reasonably  broad 
audience  of  persons  interested  in  the 
subject,  as  opposed  to  the  individual 
understanding  of  the  requester.  A 
requester's  expertise  in  the  subject  are  i 
ind  ability  and  intention  to  effectively 
convey  information  to  the  public  shall 
be  considered.  It  shall  be  presumed  that 
a  representative  of  the  news  media 
satisfies  this  consideration.  It  shall  be 
presumed  that  a  requester  who  merely 
provides  information  to  media  sources 
does  not  satisfy  this  consideration. 

(iv)  The  significance  of  the 
contribution  to  public  understanding: 
whether  the  disclosure  is  likely  to 
contribute  "significantly"  to  public 
understanding  of  Govenmient 
operations  or  activities.  The  public's 
understemding  of  tlie  subject  in  question 
prior  to  the  disclosure  must  be 
significantly  enhanced  by  the 
disclosure. 

(3)  To  determine  whether  the  second 
fee  waiver  requirement  is  met, 
components  shall  consider  the 
following  factors: 

(i)  The  existence  and  magnitude  of  a 
commercial  interest:  whether  the 
requester  has  a  commercial  interest  th  u 
would  be  furthered  by  the  requested 
disclosure.  Components  shall  consider 
any  commercial  interest  of  the  requester 
(with  reference  to  the  definition  of 
"commercial  use  request"  in  paragraph 
{h)(l)  of  thia  section),  or  of  any  person 
on  whose  beh;  If  the  requester  may  b? 
acting,  tliat  would  be  furthered  by  the 
requested  disclosure.  Requesters  shal' 
be  given  an  opportunity  to  provide 
explanatory  information  regarding  this 
consideration. 

(ii)  The  primary  interest  in  disclosure: 
whether  any  identified  commercial 


interest  of  the  requester  is  sufficiently 
large,  in  comparison  with  the  public 
interest  in  disclosure,  that  disclosure  is 
"primarily  in  the  commercial  interest  of 
the  requester."  A  fee  waiver  or 
reduction  is  justified  if  the  public 
interest  standard  (paragraph  (k)(l)(i)  of 
this  section)  is  satisfied  and  the  public 
interest  is  greater  than  any  identified 
commercial  interest  in  disclosure. 
Components  ordinarily  shall  presume 
that  if  a  news  media  requester  has 
satisfied  the  public  interest  standard, 
the  public  interest  is  the  primary- 
interest  ser\'ed  by  disclosure  to  that 
requester.  Disclosure  to  data  brokers  or 
others  who  merely  compile  and  market 
Government  information  for  direct 
economic  return  shall  not  be  presumed 
to  primarily  ser\'e  the  public  interest. 

(4)  If  only  some  of  the  records  to  be 
released  satisf\'  the  requirements  for  a 
fee  waiver,  a  waiver  shall  be  granted  for 
those  records. 

(5)  Requests  for  the  waiver  or 
reduction  of  fees  should  address  the 
factors  listed  in  paragraphs  (k)(2)  and  (3) 
of  this  section,  insofar  as  they  apply  to 
each  request. 

Subpart  B — Privacy  Act 

§  4.21    Purpose  and  scope. 

(a)  The  purpose  of  this  subpart  is  to 
establish  policies  and  procedures  for 
implementing  the  Privacy  Act  of  1974, 
as  amended  (5  U,S,C.  552a),  The  main 
objectives  are  to  facilitate  full  exercise 
of  rights  conferred  on  individuals  under 
the  Act  and  to  ensure  the  protection  of 
privacy  as  to  individuals  on  whom  the 
Department  maintains  records  in 
systems  of  records  under  the  Act.  The 
Department  accepts  the  responsibility  to 
act  promptly  and  in  accordance  with  the 
Act  upon  receipt  of  any  inquiry,  request 
or  appeal  from  a  citizen  of  the  United 
States  or  an  alien  lawfully  admitted  for 
permanent  residence  into  the  United 
States,  regardless  of  the  age  of  the 
individual.  Further,  the  Department 
accepts  the  obligations  to  maintain  only 
such  information  on  individuals  as  is 
relevant  and  necessary'  to  the 
performance  of  its  lawful  functions,  to 
maintain  that  information  with  such 
accuracy,  relevancy,  timeliness,  and 
completeness  as  is  reasonably  necessar\ 
to  assure  fairness  in  determinations 
made  by  the  Department  about  the 
individual,  to  obtain  information  from 
the  individual  to  the  extent  practicable, 
and  to  take  every  reasonable  step  to 
protect  that  information  from 
unwarranted  disclosure.  The 
Department  will  maintain  no  record 
describing  how  an  individual  exercises 
rights  guaranteed  by  the  First 
Amendment  urdess  expressly 
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authorized  by  statute  or  by  the 
individual  about  whom  the  record  is 
maintained  or  unless  pertinent  to  and 
within  the  scope  of  an  authorized  law 
enforcement  activity  An  individual's 
name  and  address  will  not  be  sold  or 
rented  by  the  Department  unless  such 
action  is  specifically  authorized  by  law; 
however,  this  provision  shall  not  be 
construed  to  require  the  withholding  of 
names  and  addresses  otherwise 
permitted  to  be  made  public. 

(b)  This  subpart  applies  to  all 
components  of  the  Department. 
Components  may  promulgate 
supplementary  orders  and  rules  not 
inconsistent  with  this  subpart. 

(cl  The  Assistant  Secretary  for 
Administration  is  delegated 
responsibility  for  maintaining  this 
subpart,  for  issuing  such  orders  and 
directives  internal  to  the  Department  as 
are  necessar>'  for  full  compliance  with 
the  Act.  and  for  publishing  all  required 
notices  concerning  systems  of  records. 

(d)  Matters  outside  the  scope  of  this 
subpart  include  the  following: 

(1)  Requests  for  rw:ords  which  do  not 
pertain  to  the  individual  making  the 
request,  or  to  the  individual  about 
whom  the  request  is  made  if  the 
rtH}uester  is  the  parent  or  guardian  of  the 
individual: 

(2)  Requests  involving  information 
pertaining  to  an  individual  which  is  in 
a  record  or  file  but  not  within  the  .scope 
of  a  system  of  records  notice  published 
in  the  Federal  Register: 

(3)  Requests  to  correct  a  record  where 
a  grievance  procedure  is  available  to  the 
individual  either  by  regulation  or  by 
provision  in  a  collective  bargaining 
agreement  with  the  Department  or  a 
component  of  the  Department,  and  the 
individual  has  initiated,  or  has 
expressed  in  writing  the  intention  of 
initiating,  such  grievance  procetlure.  Art 
individual  selecting  the  grievance 
procedure  waives  the  use  of  the 
procedures  in  this  subpart  to  correct  or 
amend  a  record:  and, 

(4)  Requests  for  employee-employer 
services  and  counseling  which  were 
routinely  granted  prior  to  enactment  of 
the  Act.  including,  but  not  limited  to. 
test  calculations  of  retirement  benefits, 
explanations  of  health  and  life 
insurance  programs,  and  explanations  of 
tax  withholding  options. 

(e)  Anv  request  for  records  which 
pertains  to  the  individual  making  thf 
request,  or  to  the  individual  about 
whom  the  request  is  made  if  the 
requester  is  the  parent  or  guardian  of  the 
individual,  shall  In;  processed  under  the 
Act  and  this  subpart  and  under  the 
Frtied(jm  of  Information  Act  and  the 
Department's  implementing  regulations 
at  subpart  .X  of  this  part,  regardless 


whether  the  Act  or  the  Freedom  of 
Information  Act  is  mentioned  in  the 
request. 

S4.22    OaflnKionr 

(a)  All  terms  u.sed  in  this  subpart 
which  are  defined  in  5  U.S.C.  552a  shall 
have  the  same  meaning  herein. 

(bl  As  used  in  this  subpart; 

(1)  Act  means  the  'Privacy  Act  of 
1974.  as  amended  (5  V.S.C.  '552a)". 

(2)  Appeal  means  a  request  by  an 
individual  to  review  and  reverse  an 
initial  denial  of  a  request  by  that 
individual  for  correction  or  amendment. 

(3)  Department  means  the  Department 
of  Commerce. 

(4)  Inquiry  means  either  a  request  for 
general  information  regarding  the  Act 
and  this  subpart  or  a  request  by  an 
individual  (or  that  individuals  parent 
or  guardian)  that  the  Department 
determine  whether  it  has  any  record  in 
a  system  of  records  which  pertains  to 
that  individual. 

(5)  Person  means  any  human  being 
and  also  shall  include  but  not  be  limited 
to.  corporations,  associations, 
partnerships,  trustees,  receivers, 
personal  representatives,  and  public  or 
private  organizations. 

(6)  Privacy  Officer  means  those 
officials,  identified  in  Appendix  B  to 
this  part,  who  are  authorized  to  receive 
and  act  upon  inquiries,  requests  for 
ac:cess.  and  requests  for  correction  or 
amendment. 

( 7 )  Hequest  for  access  means  a  request 
by  an  individual  or  an  individual's 
parent  or  guardian  to  see  a  record  which 
is  in  a  particular  system  of  records  and 
which  pertains  to  that  individual. 

(8)  Request  for  correction  or 
amendment  means  the  request  by  an 
individual  or  an  individual's  parent  or 
guardian  that  the  Department  change 
(either  by  correction,  amendment, 
addition  or  deletion)  a  particular  record 
in  a  system  of  records  which  pertains  to 
that  individual. 

(9)  Component  means  any  office, 
division,  bureau  or  other  unit  of  the 
Department  listed  in  Appendix  A  to  this 
part. 

§  4.23    Proc«dur»s  for  making  Inquiries 

(a)  Anv  individual,  regardless  of  age. 
who  is  a  citizen  of  the  United  .States  or 
,m  alien  lawfully  admitted  for 
permanent  residence  into  the  United 
States  mav  submit  an  inquiry  to  the 
Department.  The  inquiry  should  be 
made  either  in  person  or  by  mail 
addressed  to  the  appropriate  component 
identified  in  Appendix  A  to  this  part  or 
to  the  official  identified  in  the 
notification  procedures  paragraph  of  the 
systems  of  r»H:ords  notice  published  in 
the  Federal  Register.  If  an  individual 


believes  the  Department  maintains  a 
record  pertaining  to  that  individual  but 
does  not  know  which  system  of  records 
might  contain  such  a  record  and/or 
which  component  of  the  Department 
maintains  the  system  of  records, 
assistance  in  person  or  by  mail  will  be 
provided  at  the  first  address  listed  in 
Appendix  A  to  this  part. 

(d)  Inquiries  submitted  by  mail  should 
include  the  words  "PRIVACY  ACT 
INQUIRY"  in  capital  letters  at  the  top  of 
the  letter  and  on  the  face  of  the 
envelope.  If  the  inquiry  is  for  general 
information  regarding  the  Act  and  this 
subpart,  no  particular  information  is 
required.  The  Department  reserves  the 
right  to  require  compliance  with  the 
identification  procedures  appearing  at 
§  4.24(d)  where  circumstances  warrant. 
If  the  inquiry'  is  a  request  that  the 
Department  determine  whether  it  has.  in 
a  given  system  of  records,  a  record 
which  pertains  to  the  individual,  the 
following  information  should  be 
submitted: 

(1)  Name  of  individual  whose  record 
is  sought; 

(2)  Individual  whose  record  is  sought 
is  either  a  U.S.  citizen  or  an  alien 
lawfully  admitted  for  permanent 
residence; 

(3)  Identifying  data  that  will  help 
locate  the  record  (for  example,  maiden 
name,  occupational  license  number, 
period  or  place  of  employment,  etc.); 

(4)  Record  sought,  by  description  and 
by  record  system  name,  if  known: 

(5)  Action  requested  (that  is,  sending 
information  on  how  to  exercise  rights 
under  the  Act;  determining  whether 
requested  record  exists:  gaining  access 
to  requested  record:  or  obtaining  copy  of 
requested  record): 

(6)  Copy  of  court  guardianship  order 
or  minor's  birth  certificate,  as  provided 
in  §  4.24(f)(3),  but  only  if  requester  is 
guardian  or  parent  of  individual  whose 
record  is  sought; 

(7)  Requester's  name  (printed), 
signature,  address,  and  telephone 
number  (optional): 

(8)  Date;  and, 

(9)  Certification  of  request  by  notary 
or  other  official,  but  only  if 

(i)  Request  is  for  noti^cation  that 
requested  record  exists,  for  access  to 
requested  record  or  for  copy  of 
requested  record: 

(ii)  Record  is  not  available  to  any 
person  under  5  U.S.C.  552;  and 

(iii)  Requester  does  not  appear  before 
an  employee  of  the  Department  for 
verification  of  identity. 

(c)  Any  inquiry  which  is  not 
addressed  as  specified  in  paragraph  (a) 
of  this  section  or  which  is  not  marked 
as  specified  in  paragraph  (b)  of  this 
section  will  be  so  addressed  and  marked 
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by  Department  personnel  and  forwarded 
immediately  to  the  responsible  Privacy 
Officer.  An  inquiry  which  is  not 
properly  addressed  by  the  individual 
will  not  be  deemed  to  have  been 
"received"  for  purposes  of  measuring 
the  time  period  for  response  until  actual 
receipt  by  the  Privacy  Officer.  In  each 
instance  when  an  inquiry  so  forwarded 
is  received,  the  Privacy  Officer  shall 
notify  the  individual  that  his  or  her 
inquiry  was  improperly  addressed  and 
the  date  the  inquiry  was  received  at  the 
proper  address. 

(d)(1)  Each  inquiry  received  shall  be 
acted  upon  promptly  by  the  responsible 
Privacy  Officer.  Every  effort  will  be 
made  to  respond  within  ten  working 
days  {i.e.,  excluding  Saturdays,  Sundays 
and  days  on  which  Federal  offices  are 
closed)  of  the  date  of  receipt.  If  a 
response  cannot  be  made  within  ten 
working  days,  the  Privacy  Officer  shall 
send  an  acknowledgment  during  that 
period  providing  information  on  the 
status  of  the  inquiry  and  asking  for  such 
further  information  as  may  be  necessary 
to  process  the  inquiry.  The  first 
correspondence  sent  by  the  Privacy 
Officer  to  the  requester  shall  contain  the 
Department's  control  number  assigned 
to  the  request,  as  well  as  a  note  that  the 
requester  should  use  that  number  in  all 
future  contacts  in  order  to  facilitate 
processing.  The  Department  shall  use 
that  control  number  in  all  subsequent 
correspondence. 

(2)  If  the  Privacy  Officer  fails  to  send 
an  acknowledgment  within  ten  working 
days,  as  provided  above,  the  requester 
may  ask  the  Assistant  General  Counsel 
for  Administration  to  take  corrective 
action.  No  failure  of  a  Privacy  Officer  to 
send  an  acknowledgment  shall  confer 
administrative  finality  for  purposes  of 
judicial  review. 

(e)  An  individual  shall  not  be 
required  to  state  a  reason  or  otherwise 
justify  his  or  her  inquiry. 

(0  Special  note  should  be  taken  of  the 
fact  that  certain  agencies  are  responsible 
for  publishing  notices  of  systems  of 
records  having  Government-wide 
application  to  other  agencies,  including 
the  Department.  The  agencies  known  to 
be  publishing  these  general  notices  and 
the  types  of  records  covered  therein 
appear  in  Appendix  C  to  this  part. 
These  general  notices  do  not  identify 
the  Privacy  Officers  in  the  Department 
to  whom  inquiries  should  be  presented 
or  mailed.  The  provisions  of  this 
section,  and  particularly  paragraph  (a) 
of  this  section,  should  be  followed  in 
making  inquiries  with  respect  to  such 
records.  Such  records  in  the  Department 
are  subject  to  the  provisions  of  this  part 
to  the  extent  indicated  in  Appendix  C 
to  this  part.  The  exemptions,  if  any. 


determined  by  the  agency  publishing  a 
general  notice  shall  be  invoked  and 
applied  by  the  Department  after 
consultation,  as  necessary,  with  that 
other  agency. 

§  4.24    Procedures  for  making  requests  for 
records. 

(a)  Any  individual,  regardless  of  age, 
who  is  a  citizen  of  the  United  States  or 
an  alien  lawfully  admitted  for 
permanent  residence  into  the  United 
States  may  submit  a  request  for  access 
to  records  to  the  Department.  The 
request  should  be  made  either  in  person 
or  by  mail  addressed  to  the  appropriate 
office  listed  in  Appendix  A  to  this  part. 

(b)  Requests  suomitted  by  mail  should 
include  the  words  "PRIVACY  ACT 
REQUEST"  in  capital  letters  at  the  top 
of  the  letter  and  on  the  face  of  the 
envelope.  Any  request  which  is  not 
addressed  as  specified  in  paragraph  (a) 
of  this  section  or  which  is  not  marked 
as  specified  in  this  paragraph  will  be  so 
addressed  and  marked  by  Department 
personnel  and  forwarded  immediately 
to  the  responsible  Privacy  Officer.  A 
request  which  is  not  properly  addressed 
by  the  individual  will  not  be  deemed  to 
have  been  "received"  for  purposes  of 
measuring  time  periods  for  response 
until  actual  receipt  by  the  Privacy 
Officer.  In  each  instance  when  a  request 
so  forwarded  is  received,  the  Privacy 
Officer  shall  notify  the  individual  that 
his  or  her  request  was  improperly 
addressed  and  the  date  when  the 
request  was  received  at  the  proper 
address. 

(c)  If  the  request  follows  an  inquiry 
under  §  4.23  in  connection  with  which 
the  individual's  identity  was  established 
by  the  Department,  the  individual  need 
only  indicate  the  record  to  which  access 
is  sought,  provide  the  Department 
control  number  assigned  to  the  request, 
and  sign  and  date  the  request.  If  the 
request  is  not  preceded  by  an  inquiry 
under  §  4.23,  the  procedures  of  this 
section  should  be  followed. 

(d)  The  requirements  for 
identification  of  individuals  seeking 
access  to  records  are  as  follows: 

(1)  In  person.  Each  individual  making 
a  request  in  person  shall  be  required  to 
present  satisfactory  proof  of  identity. 
The  means  of  proof,  in  the  order  of 
preference  and  priority,  are: 

(i)  A  document  bearing  the 
individual's  photograph  (for  example, 
driver's  license,  passport  or  military  or 
civilian  identification  card); 

(ii)  A  document,  preferably  issued  for 
participation  in  a  federally  sponsored 
program,  bearing  the  individual's 
signature  (for  example,  unemployment 
insurance  book,  employer's 
identification  card,  national  credit  card. 


and  professional,  craft  or  union 
membership  card):  and. 

(iii)  A  document  bearing  neither  the 
photograph  nor  the  signature  of  the 
individual,  preferably  issued  for 
participation  in  a  federally  sponsored 
program  (for  example,  Medicaid  card). 
In  the  event  the  individual  can  provide 
no  suitable  documentation  of  identity, 
the  Department  will  require  a  signed 
statement  asserting  the  individual's 
identity  and  stipulating  that  the 
individual  understands  the  penalty- 
provision  of  5  U.S.C.  552a(i)(3)  recited 
in  §  4.32(a).  In  order  to  avoid  any 
unwarranted  disclosure  of  an 
individual's  records,  the  Department 
reserves  the  right  to  determine  the 
adequacy  of  proof  of  identity  offered  by 
any  individual,  particularly  when  the 
request  involves  a  sensitive  record. 

(2)  Not  in  person.  If  the  individual 
making  a  request  does  not  appear  in 
person  before  a  Privacy  Officer  or  other 
employee  authorized  to  determine 
identity,  a  certification  of  a  notar\' 
public  or  equivalent  officer  empowered 
to  administer  oaths  must  accompany  the 
request  under  the  circumstances 
prescribed  in  §4. 23(b)(9).  The 
certification  in  or  attached  to  the  letter 
must  be  substantially  in  accordance 
with  the  following  text: 

Citv  of 


County  of :ss 

(Name  of  individual),  who  affixed  (his) 
(her)  signature  below  in  my  presence, 
came  before  me,  a  (title),  in  and  for  the 

aforesaid  County  and  State,  this 

day  of ,  20 .  and 

established  (his)  (her)  identity  to  my 
satisfaction. 
My  commission  expires . 

(Signature) 

(3)  Parents  of  minors  and  legal 
guardians.  An  individual  acting  as  the 
parent  of  a  minor  or  the  legal  guardian 
of  the  individual  to  whom  a  record 
pertains  shall  establish  his  or  her 
personal  identity'  in  the  same  manner 
prescribed  in  either  paragraph  (d)(1)  or 
(d)(2)  of  this  section.  In  addition,  such 
other  individual  shall  establish  his  or 
her  identity  in  the  representative 
capacity  of  parent  or  legal  guardian.  In 
the  case  of  the  parent  of  a  minor,  the 
proof  of  identity  shall  be  a  certified  or 
authenticated  copy  of  the  minor's  birth 
certificate.  In  the  case  of  a  legal 
guardian  of  an  individual  who  has  been 
declared  incompetent  due  to  physical  or 
mental  incapacity  or  age  by  a  court  of 
competent  jurisdiction,  the  proof  of 
identity  shall  be  a  certified  or 
authenticated  copy  of  the  court's  order. 
For  purposes  of  the  Act,  a  parent  or 
legal  guardian  may  represent  only  a 
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living  individual,  not  a  decednnt.  A 
parent  or  legal  guardian  may  b« 
accompanied  during  personal  access  to 
a  record  by  another  individual, 
provided  the  provisions  of  §4.25(0  are 
satisfied 

(e)  When  the  provisions  of  this 
subpart  are  alleged  to  impede  an 
individual  in  exercising  his  or  her  right 
to  access,  the  Department  will  consider, 
from  an  individual  making  a  rtjquest. 
alternative  suggestions  regarding  proof 
of  identity  and  access  to  records 

(f)  An  individual  shall  not  be  required 
to  state  a  reason  or  otherwise  justiK'  his 
or  her  recjuest  for  access  to  a  record 

§  4.25    Disclosure  of  requastad  records  to 
individuals. 

(a)(1)  The  responsible  Privacy  Officer 
shall  act  promptlv  upon  each  request. 
Every  effort  will  be  made  to  respond 
within  ten  working  days  (/  e  ,  excluding 
Saturdays,  Sundays  and  days  on  which 
Federal  offices  are  closed)  of  the  datt'  of 
receipt.  If  a  response  cannot  be  made 
within  ten  working  days  due  to  unusual 
circumstances,  the  Privacy  Officer  shall 
send  an  acknowledgment  during  that 
period  providing  information  on  the 
status  of  the  request  and  asking  for  any 
further  information  that  may  be 
necessary  to  process  the  request. 
"Unusual  circumstances"  shall  include 
circumstances  in  which: 

(i)  A  search  for  and  collection  of 
requested  records  from  inactive  storage, 
field  facilities  or  other  establishments  is 
required, 

(ii)  A  voluminous  amount  of  data  is 
involved, 

(iii)  Information  on  other  individuals 
must  be  separated  or  expunged  from  the 
particular  record,  or 

(iv)  (k)nsultations  with  other  agencies 
having  a  substantial  interest  in  the 
determination  of  the  request  are 
necessary. 

(2)  If  the  Privacy  Officer  fails  to  send 
an  acknowledgment  within  ten  working 
days,  as  provided  above,  the  requester 
may  ask  the  Assistant  (General  Counsel 
for  Administration  to  take  corrective 
action.  No  failure  of  a  Privacy  Officer  to 
send  an  acknowledgment  shall  confer 
administrative  finality  ff)r  purposes  of 
judicial  review. 

(b)  Grant  of  arcfss — (1)  Notification. 
An  individual  shall  be  granted  access  to 
a  record  pertaining  to  him  or  her,  except 
where  the  provisions  of  paragraph  (g)(1) 
of  this  section  apply.  The  Privacy 
Officer  shall  notify  the  individual  of  a 
determination  to  grant  access,  and 
provide  the  following  information: 

(i)  The  methods  of  access,  as  set  forth 
in  paragraph  {b)(2)  of  this  section; 

(ii)  The  place  at  which  the  record  may 
be  inspected; 


(iii)  The  earliest  date  on  which  the 
record  may  be  inspected  and  the  period 
of  time  that  the  records  will  remain 
available  for  inspection.  In  no  event 
shall  the  earliest  date  be  later  than  thirty 
calendar  days  from  the  date  of 
notification; 

(iv)  The  estimated  date  by  which  a 
copy  of  the  record  could  be  mailed  and 
the  estimate  of  fees  pursuant  to  *»  4  31. 
In  no  event  shall  the  estimated  date  be 
later  than  thirty  calendar  days  from  the 
date  of  notification; 

(v)  The  fact  that  the  individual,  if  he 
or  she  wishes,  may  be  accompanied  by 
another  individual  during  personal 
access,  subject  to  the  procedures  set 
forth  in  paragraph  (f)  of  this  section; 
and, 

(vi)  Any  additional  requirements 
needed  to  grant  access  to  a  specific 
record 

(2)  Methods  of  access.  The  following 
methods  of  access  to  rec:ords  by  an 
individual  may  be  available  depending 
on  the  circumstances  of  a  given 
situation: 

(i)  Inspection  in  person  may  be  had  in 
the  office  specified  by  the  Privacy 
Officer  granting  access,  during  the  hours 
indicated  in  Appendix  A  to  this  part; 

(ii)  Transfer  of  records  to  a  Feaeral 
facility  more  convenient  to  the 
individual  may  be  arranged,  but  only  if 
the  Privacy  Officer  determines  that  a 
suitable  facility  is  available,  that  the 
individual's  access  can  be  properly 
supervised  at  that  facility,  and  that 
transmittal  of  the  records  to  that  facility 
will  not  unduly  interfere  with 
operations  of  the  Department  or  involve 
unreasonable  costs,  in  terms  of  both 
money  and  manpower;  and, 

(iii)  Copies  may  be  mailed  at  the 
request  of  the  individual,  subject  to 
payment  of  the  fees  prescribed  in  §  4.31 . 
The  Department,  at  its  own  initiative, 
may  elect  to  provide  a  copy  by  mail,  in 
which  case  no  fee  will  be  charged  the 
individual. 

(c)  Access  to  medical  records  is 
governed  by  the  provisions  of  §  4.26. 

(d)  The  Department  shall  supply  such 
other  information  and  assistance  at  the 
time  of  access  as  to  make  the  record 
intelligible  to  the  individual. 

(e)  The  Department  reserves  the  right 
to  limit  access  to  copies  and  abstracts  of 
original  records,  rather  than  the  original 
records.  This  election  would  be 
appropriate,  for  example,  when  the 
record  is  in  an  automated  data  media 
such  as  tape  or  disc,  when  the  record 
contains  information  on  other 
individuals,  and  when  deletion  of 
information  is  permissible  under 
exemptions  (for  example,  5  U.S.C. 
.■J52a{k)(2)).  In  no  event  shall  original 
records  of  the  Department  be  made 


available  to  the  individual  except  under 
the  immediate  supervision  of  the 
Privacy  Officer  or  his  designee. 

(f)  Any  individual  who  requests 
access  to  a  record  pertaining  to  that 
individual  may  be  accompanied  by 
another  individual  of  his  or  her  choice. 
"Accompanied"  includes  discussion  of 
the  record  in  the  presence  of  the  other 
individual.  The  individual  to  whom  the 
record  pertains  shall  authorize  the 
presence  of  the  other  individual  in 
writing.  The  authorization  shall  include 
the  name  of  the  other  individual,  a 
specific  description  of  the  record  to 
which  access  is  sought,  the  Department 
control  number  assigned  to  the  request, 
the  date,  and  the  signature  of  the 
individual  to  whom  the  record  pertains. 
The  other  individual  shall  sign  the 
authorization  in  the  presence  of  the 
Privacy  Officer.  An  individual  shall  not 
be  required  to  state  a  reason  or 
otherwise  justifi,'  his  or  her  decision  to 
be  accompanied  by  another  individual 
during  personal  access  to  a  record. 

(g)  Initial  denial  of  access — (1) 
Grounds  Access  by  an  individual  to  a 
record  which  pertains  to  that  individual 
will  be  denied  only  upon  a 
determination  by  the  Privacy  Officer 
that: 

(i)  The  record  is  exempt  under  §  4.33 
or  4.34,  or  exempt  by  determination  of 
another  agency  publishing  notice  of  the 
system  of  records,  as  described  in 
§'4.23(f); 

(ii)  The  record  is  information 
compiled  in  reasonable  anticipation  of  a 
civil  action  or  proceeding; 

(iii)  The  provisions  of  §  4.26 
pertaining  to  medical  records 
temporarily  have  been  invoked;  or. 

(iv)  The  individual  unreasonably  has 
failed  to  comply  with  the  procedural 
requirements  of  this  part. 

(2)  Notification.  The  Privacy  Officer 
shall  give  notice  of  denial  of  access  to 
records  to  the  individual  in  writing  and 
shall  include  the  following  information: 

(i)  The  Privacy  Officer's  name  and 
title  or  position; 

(ii)  Tne  date  of  the  denial: 

(iii)  The  reasons  for  the  denial, 
including  citation  to  the  appropriate 
section  of  the  Act  and  this  part; 

(iv)  The  individual's  opportunities,  if 
any,  for  further  administrative 
consideration,  including  the  identity 
and  address  of  the  responsible  official. 
If  no  further  administrative 
consideration  within  the  Department  is 
available,  the  notice  shall  state  that  the 
denial  is  administratively  final:  and, 

(v)  If  stated  to  be  administratively 
final  within  the  Department,  the 
individual's  right  to  judicial  review 
provided  under  5  U.S.C.  552a(g)(l),  as 
limited  by  5  U.S.C.  552a(g)(5). 
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(3)  Administrative  review.  When  an 
initial  denial  of  a  request  is  issued  by 
the  Privacy  Officer,  the  individual's 
opportunities  for  further  consideration 
shall  be  as  follows: 

(i)  As  to  denial  under  paragraph 
(g)(l)(i)  of  this  section,  two 
opportunities  for  further  consideration 
are  available  in  the  alternative; 

(A)  If  the  individual  contests  the 
application  of  the  exemption  to  the 
records,  review  procedures  in 
§4.25(B)(3}(ii)  shall  apply;  or, 

(B)  If  the  individual  challenges  the 
exemption  itself,  the  procedure  is  a 
petition  for  the  issuance,  amendment,  or 
repeal  of  a  rule  under  5  U.S.C.  553(e). 

If  the  exemption  was  determined  by  the 
Department,  such  petition  shall  be  filed 
with  the  Assistant  Secretary  for 
Administration.  If  the  exemption  was 
determined  by  another  agency  (as 
described  in  §  4.23(f)).  the  Department 
will  provide  the  individual  with  the 
name  and  address  of  the  other  agency 
and  any  relief  sought  by  the  individual 
shall  be  that  provided  by  the  regulations 
of  the  other  agency.  Within  the 
Department,  no  such  denial  is 
administratively  final  un*il  such  a 
petition  has  been  filed  by  the  individual 
and  disposed  of  on  the  merits  by  the 
Assistant  Secretary  for  Administration. 

(ii)  As  to  denial  under  paragraphs 
(g)(l)(ii),  (g)(l)(iv)  of  this  section  or  (to 
the  limited  extent  provided  in 
paragraph  (g)(3)(i)(A)  of  this  section) 
paragraph  (g)(l)(i)  of  this  section,  the 
individual  may  file  for  review  with  the 
Assistant  General  Counsel  for 
Administration,  as  indicated  in  the 
Privacy  Officer's  initial  denial 
notification.  The  procedures  appearing 
in  §  4.28  shall  be  followed  by  both  the 
individual  and  the  Department  to  the 
maximum  extent  practicable. 

(iii)  As  to  denial  under  paragraph 
(g)(l)(iii)  of  this  section,  no  further 
administrative  consideration  within  the 
Department  is  available  because  the 
denial  is  not  administratively  final  until 
expiration  of  the  time  period  indicated 
in  §  4.26(a). 

(h)  If  a  request  is  partially  granted  and 
partially  denied,  the  Privacy  Officer 
shall  follow  the  appropriate  procedures 
of  this  section  as  to  the  records  within 
the  grant  and  the  records  within  the 
denial. 

§4.26    Special  procedures:  Medical 
records. 

(a)  No  response  to  any  request  for 
access  to  medical  records  by  an 
individual  will  be  issued  by  the  Privacy 
Officer  for  a  period  of  seven  working 
days  (i.e.,  excluding  Saturdays,  Sundays 
and  days  on  which  Federal  offices  are 
closed)  fi'om  the  date  of  receipt. 


(b)  The  Department  has  published  as 
a  routine  use,  for  all  systems  of  records 
containing  medical  records, 
consultations  with  an  individual's 
physician  or  psychologist  if,  in  the  sole 
judgment  of  the  Department,  disclosure 
could  have  an  adverse  effect  upon  the 
individual.  The  meindatory  waiting 
period  set  forth  in  paragraph  (a)  of  this 
section  will  permit  exercise  of  this 
routine  use  in  appropriate  cases.  The 
Department  will  pay  no  cost  of  any  such 
consultation. 

(c)  In  every  case  of  a  request  by  an 
individual  for  access  to  medical  records, 
the  Privacy  Officer  shall: 

(1)  Inform  the  individual  of  the 
waiting  period  prescribed  in  paragraph 
(a)  of  this  section: 

(2)  Obtain  the  name  and  address  of 
the  individual's  physician  and/or 
psychologist,  if  the  individual  consents 
to  give  them; 

(3)  Obtain  specific,  written  consent 
for  the  Department  to  consult  the 
individual's  physician  and/or 
psychologist  in  the  event  that  the 
Department  believes  such  consultation 
is  advisable,  if  the  individual  consents 
to  give  such  authorization; 

(4)  Obtain  specific,  written  consent 
for  the  Department  to  provide  the 
medical  records  to  the  individual's 
physician  or  psychologist  in  the  event 
that  the  Department  believes  access  to 
the  record  by  the  individual  is  best 
effected  under  the  guidance  of  the 
individual's  physician  or  psychologist, 
if  the  individual  consents  to  give  such 
authorization;  and, 

(5)  Forward  the  individual's  medical 
record  to  the  Department's  medical 
officer  for  review  and  a  determination 
on  whether  consultation  with  or 
transmittal  of  the  medical  records  to  the 
individual's  physician  or  psychologist  is 
warranted.  If  the  consultation  with  or 
transmittal  of  such  records  to  the 
individual's  physician  or  psychologist  is 
determined  to  be  warranted,  the 
Department's  medical  officer  shall  so 
consult  or  transmit.  Whether  or  not  such 
a  consultation  or  transmittal  occurs,  the 
Department's  medical  officer  shall 
provide  instruction  to  the  Privacy 
Officer  regarding  the  conditions  of 
access  by  the  individual  to  his  or  her 
medical  records. 

(d)  If  an  individual  refuses  in  writing 
to  give  the  names  and  consents  set  forth 
in  paragraphs  (c)(2)  through  (c)(4)  of  this 
section  and  the  Department  has 
determined  that  disclosure  could  have 
an  adverse  effect  upon  the  individual, 
the  Department  shall  give  the  individual 
access  to  said  records  by  means  of  a 
copy,  provided  without  cost  to  the 
requester,  sent  registered  mail  return 
receipt  requested. 


§  AJ27    Procedures  for  making  requests  for 
correction  or  amendment 

(a)  Any  individual,  regardless  of  age, 
who  is  a  citizen  of  the  United  States  or 
an  alien  lawfully  admitted  for 
permanent  residence  into  the  United 
States  may  submit  a  request  for 
correction  or  amendment  to  the 
Department.  The  request  should  be 
made  either  in  person  or  by  mail 
addressed  to  the  Privacy  Officer  who 
processed  the  individual's  request  for 
access  to  the  record,  and  to  whom  is 
delegated  authority  to  make  initial 
determinations  on  requests  for 
correction  or  amendment.  The  offices  of 
Privacy  Officers  are  open  to  the  public 
between  the  hours  of  9:00  a.m.  and  4:00 
p.m.  Monday  through  Friday  (excluding 
days  on  which  Federal  offices  are 
closed). 

(b)  Requests  submitted  by  mail  should 
include  the  words  "PRIVACY  ACT 
REQUEST"  in  capital  letters  at  the  top 
of  the  letter  and  on  the  face  of  the 
envelope.  Any  request  which  is  not 
addressed  as  specified  in  paragraph  (a) 
of  this  section  or  which  is  not  marked 
as  specified  in  this  paragraph  will  be  so 
addressed  and  marked  by  Department 
personnel  and  forwarded  immediately 
to  the  responsible  Privacy  Officer.  A 
request  which  is  not  properly  addressed 
by  the  individual  will  not  be  deemed  to 
have  been  "received  '  for  piu-poses  of 
measuring  the  time  period  for  response 
until  actual  receipt  by  the  Privacy 
Officer.  In  each  instance  when  a  request 
so  forwarded  is  received,  the  Privacy 
Officer  shall  notify  the  individual  that 
his  or  her  request  was  improperly 
addressed  and  the  date  the  request  was 
received  at  the  proper  address. 

(c)  Since  the  request,  in  all  cases,  will 
follow  a  request  for  access  under  §  4.25, 
the  individual's  identity  will  be 
established  by  his  or  her  signature  on 
the  request  and  use  of  the  Department 
control  number  assigned  to  the  request. 

(d)  A  request  for  correction  or 
amendment  should  include  the 
following: 

(1)  Specific  identification  of  the 
record  sought  to  be  corrected  or 
amended  (for  example,  description, 
title,  date,  paragraph,  sentence,  line  and 
words); 

(2)  "The  specific  wording  to  be  deleted, 
if  any: 

(3)  The  specific  wording  to  be 
inserted  or  added,  if  any,  and  the  exact 
place  at  which  to  be  inserted  or  added; 
and, 

(4)  A  statement  of  the  basis  for  the 
requested  correction  or  amendment, 
with  all  available  supporting  documents 
and  materials  which  substantiate  the 
statement.  The  statement  should 
identify  the  criterion  of  the  Act  being 
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invoked,  that  is,  whether  the 
information  in  the  record  is 
unnecessary,  inaccurate,  irrelevant, 
untimely  or  incomplete. 

§  4.28    Agency  review  of  requests  for 
correction  or  amendment. 

(a)(l)(i)  Not  later  than  ten  working 
days  (i.e.,  excluding  Saturdays,  Sundays 
and  days  on  which  Federal  offices  are 
closed)  after  receipt  of  a  request  to 
correct  or  amend  a  record,  the  Privacy 
Officer  shall  send  an  acknowledgment 
providing  an  estimate  of  time  within 
which  action  will  be  taken  on  the 
request  and  asking  for  such  further 
information  as  may  be  necessary  to 
process  the  request.  The  estimate  of 
time  may  take  into  account  unusual 
circumstances  as  described  in  §  4.25(a). 
No  acknowledgment  will  be  sent  if  the 
request  can  be  reviewed,  processed  and 
the  individual  notified  of  the  results  of 
review  (either  compliance  or  denial) 
within  the  ten  working  days.  Requests 
filed  in  person  will  be  acknowledged  in 
writing  at  the  time  submitted. 

(ii)  If  the  Privacy  Officer  fails  to  send 
the  acknowledgment  within  ten  working 
days,  as  provided  in  paragraph  (a)(l)(i) 
of  this  .section,  the  requester  may  ask  the 
Assistant  General  ("ounsel  for 
Administration  to  take  corrective  action. 
No  failure  of  a  Privac:y  Officer  to  send 
an  acknowledgment  shall  confer 
administrative  finality  for  purposes  of 
judicial  review 

(2)  Promptly  after  aiiknowledging 
receipt  of  a  request,  or  after  receiving 
such  further  information  as  might  have 
been  requested,  or  after  arriving  at  a 
decision  within  the  ten  working  days, 
the  Privacy  Officer  shall  either: 

(i)  Make  the  requested  correction  or 
amendment  and  advi.se  the  individual 
in  writing  of  such  action,  providing 
either  a  copy  of  the  corrected  or 
amended  record  or  a  statement  as  to  the 
means  whereby  the  correction  or 
amendment  was  effected  in  cases  where 
a  copy  cannot  be  provided  (for  example, 
erasure  of  information  from  a  record 
maintained  only  in  magnetically 
recorded  computer  files);  or. 

(ii)  Inform  the  individual  in  writing 
that  his  or  her  request  is  denied  and 
provide  the  following  information: 

(A)  The  Privacy  Offi(  er's  name  and 
title  or  position; 

(B)  The  date  of  the  denial; 

(C;)  The  reasons  for  the  denial, 
including  citation  to  the  appropriate 
sections  of  the  Act  and  this  subpart; 
and. 

(D)  The  procedures  for  appeal  of  the 
denial  as  .set  forth  in  '^4.29.  including 
the  address  of  the  Assistant  General 
Counsel  for  Administration 


(3)  The  term  promptly  in  this  section 
means  within  thirty  working  days  (i.e., 
excluding  Saturdays,  Sundays  and  days 
on  which  Federal  offices  are  closed).  If 
the  Privacy  Officer  cannot  make  the 
determination  within  thirty  working 
days,  the  individual  will  be  advised  in 
writing  of  the  reason  therefor  and  of  the 
estimated  date  by  which  the 
determination  will  be  made. 

(b)  Whenever  an  individual's  record  is 
corrected  or  amended  pursuant  to  a 
request  by  that  individual,  the  Privacy 
Officer  shall  be  responsible  for  notifying 
all  persons  and  agencies  to  which  the 
corrected  or  amended  portion  of  the 
record  had  been  disclosed  prior  to  its 
correction  or  amendment,  if  an 
accounting  of  such  disclosure  required 
by  the  Act  was  made.  The  notification 
shall  require  a  recipient  agency 
maintaining  the  record  to  acknowledge 
receipt  of  the  notification,  to  correct  or 
amend  the  record,  and  to  apprise  any 
agency  or  person  to  which  it  had 
disclosed  the  record  of  the  substance  of 
the  correction  or  amendment. 

(c)  The  following  criteria  will  be 
i:onsidered  by  the  Privacy  Officer  in 
reviewing  a  request  for  correction  or 
amendment: 

(1)  The  sufficiency  of  the  evidence 
submitted  by  the  individual; 

(2)  The  factual  accuracy  of  the 
information; 

(3)  The  relevance  and  necessity  of  the 
information  in  terms  of  purpose  for 
which  it  was  collected; 

(4)  The  timeliness  and  currency  of  the 
information  in  light  of  the  purpose  for 
whic:h  it  was  collected; 

(5)  The  completeness  of  the 
information  in  terms  of  the  purpose  for 
which  it  was  collected; 

(fi)  The  degree  of  risk  that  denial  (jf 
the  rjjquest  could  unfairly  result  in 
determinations  adverse  to  the 
individual; 

(7)  The  character  of  the  record  sought 
to  Ije  c:orrected  or  amended;  and, 

(H)  The  propriety  and  feasibility  of 
complying  with  the  specific  means  of 
correction  or  amendment  requested  by 
the  individual. 

(d)  The  Department  will  not 
undertake  to  gather  evidence  for  the 
individual,  but  does  reserve  the  right  to 
verify  the  evidence  which  the 
individual  submits. 

(e)  Correction  or  amendment  of  a 
record  requested  by  an  individual  will 
be  denied  only  upon  a  determination  bv 
the  Privacy  Officer  that: 

(1)  The  individual  has  failed  to 
establish,  by  a  preponderance  of  the 
evidence,  the  propriety  of  the  correction 
or  amendment  in  light  of  the  criteria  set 
forth  in  paragraph  (c)  of  this  section; 


(2)  The  record  sought  to  be  corrected 
or  amended  is  part  of  the  official  record 
in  a  terminated  judicial,  quasi-judicial 
or  quasi-legislative  proceeding  to  which 
the  individual  was  a  party  or 
participant: 

(3)  The  information  in  the  record 
sought  to  be  corrected  or  amended,  or 
the  record  sought  to  be  corrected  or 
amended,  is  the  subject  of  a  pending 
judicial,  quasi-judicied  or  quasi- 
legislative  proceeding  to  which  the 
individual  is  a  party  or  participant; 

(4)  The  correction  or  amendment 
would  violate  a  duly  enacted  statute  or 
promulgated  regulation:  or, 

(5)  The  individual  unreasonably  has 
failed  to  comply  with  the  procedural 
requirements  of  this  part. 

({)  If  a  request  is  partially  granted  and 
partially  denied,  the  Privacy  Officer 
shall  follow  the  appropriate  procedures 
of  this  section  as  to  the  records  within 
the  grant  and  the  records  within  the 
denial. 

§  4.29    Appeal  of  initial  adverse  agency 
determination  on  correction  or  amendment. 

(a)  When  a  request  for  correction  or 
amendment  has  been  denied  initially 
under  §4.28.  the  individual  may  submit 
a  written  appeal  within  thirty  working 
days  (i.e..  excluding  Saturdays.  Sundays 
and  days  on  which  Federal  offices  are 
closed)  after  the  date  of  the  initial 
denial.  When  an  appeal  is  submitted  by 
mail,  the  postmark  is  conclusive  as  to 
timeliness. 

fb)  An  appeal  should  be  addressed  to 
the  Assistant  General  Counsel  for 
Administration,  U.S.  Department  of 
Commerce,  Room  5875,  14th  and 
Con.stitution  Avenue,  NW,  Washington, 
DC  20230.  An  appeal  should  include  the 
words  "PRIVACY  APPEAL"  in  capital 
letters  at  the  top  of  the  letter  and  on  the 
face  of  the  envelope.  An  appeal  not 
addressed  and  marked  as  provided 
herein  will  be  so  marked  by  Department 
personnel  when  it  is  so  identified,  and 
will  be  forwarded  immediately  to  the 
Assistant  General  Counsel  for 
Administration.  An  appeal  which  is  not 
properly  addressed  by  the  individual 
will  not  be  deemed  to  have  been 
"received"  for  purposes  of  measuring 
the  time  periods  in  this  section  until 
actual  receipt  by  the  Assistant  General 
Counsel  for  Administration.  In  each 
instance  when  an  appeal  so  forwarded 
is  received,  the  Assistant  General 
Counsel  for  Administration  shall  notify 
the  individual  that  his  or  her  appeal  was 
improperly  addressed  and  the  date 
when  the  appeal  was  received  at  the 
proper  address. 

(c)  The  individual's  appeal  shall 
include  a  statement  of  the  reasons  why 
the  initial  denial  is  believed  to  be  in 
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error  and  the  Department's  control 
number  assigned  to  the  request.  The 
appeal  shall  be  signed  by  the  individual. 
The  record  which  the  individual 
requests  be  corrected  or  amended  and 
all  correspondence  between  the  Privacy 
Officer  and  the  requester  will  be 
furnished  by  the  Privacy  Officer  who 
issued  the  initial  denial.  Although  the 
foregoing  normally  will  comprise  the 
entire  record  on  appeal,  the  Assistant 
General  Counsel  for  Administration  may 
seek  additional  information  necessary  to 
assure  that  the  final  determination  is 
fair  and  equitable  and,  in  such 
instances,  disclose  the  additional 
information  to  the  individual  to  the 
greatest  extent  possible,  and  provide  an 
opportunity  for  comment  thereon. 

(a)  No  personal  appearance  or  hearing 
on  appeal  will  be  allowed. 

(e)  "rhe  Assistant  General  Counsel  for 
Administration  shall  act  upon  the 
appeal  and  issue  a  final  determination 
in  writing  not  later  than  thirty  working 
days  (i.e.,  excluding  Saturdays,  Sundays 
and  days  on  which  Federal  offices  are 
closed)  from  the  date  on  which  the 
appeal  is  received,  except  that  the 
Assistant  General  Counsel  for 
Administration  may  extend  the  thirty 
days  upon  deciding  that  a  fair  and 
equitable  review  cannot  be  made  within 
that  period,  but  only  if  the  individual  is 
advised  in  writing  of  the  reason  for  the 
extension  and  the  estimated  date  by 
which  a  final  determination  will  issue. 
The  estimated  date  should  not  be  later 
than  the  sixtieth  working  day  after 
receipt  of  the  appeal  unless  unusual 
circumstances,  as  described  in  §  4.25(a), 
are  met. 

(f)  If  the  appeal  is  determined  in  favor 
of  the  individual,  the  final 
determination  shall  include  the  specific 
corrections  or  amendments  to  be  made 
and  a  copy  thereof  shall  be  transmitted 
promptly  both  to  the  individual  and  to 
the  Privacy  Officer  who  issued  the 
initial  denial.  Upon  receipt  of  such  final 
determination,  the  Privacy  Officer 
promptly  shall  take  the  actions  set  forth 
in§4.28(a)(2)(i)and(b). 

(g)  If  the  appeal  is  denied,  the  final 
determination  shall  be  transmitted 
promptly  to  the  individual  and  state  the 
reasons  for  the  denial.  The  notice  of 
final  determination  also  shall  inform  the 
individual  of  the  following: 

(1)  The  right  of  the  individual  under 
the  Act  to  file  a  concise  statement  of 
reasons  for  disagreeing  with  the  final 
determination.  The  statement  ordinarily 
should  not  exceed  one  page  and  the 
Department  reserves  the  right  to  reject  a 
statement  of  excessive  length.  Such  a 
statement  shall  be  filed  with  the 
Assistant  General  Counsel  for 
Administration.  It  should  provide  the 


Department  control  number  assigned  to 
the  request,  indicate  the  date  of  the  fi^nal 
determination  and  be  signed  by  the 
individual.  The  Assistant  General 
Counsel  for  Administration  shall 
acknowledge  receipt  of  such  statement 
and  inform  the  individual  of  the  date  on 
which  it  was  received. 

(2)  The  facts  that  any  such 
disagreement  statement  filed  by  the 
individual  will  be  noted  in  the  disputed 
record,  that  the  purposes  and  uses  to 
which  the  statement  will  be  put  are 
those  applicable  to  the  record  in  which 
it  is  noted,  and  that  a  copy  of  the 
statement  will  be  provided  to  persons 
and  agencies  to  which  the  record  is 
disclosed  subsequent  to  the  date  of 
receipt  of  such  statement; 

(3)  The  fact  that  the  Department  will 
append  to  any  such  disagreement 
statement  filed  by  the  individual,  a  copy 
of  the  final  determination  or  summar\' 
thereof  which  also  vdll  be  provided  to 
persons  and  agencies  to  which  the 
disagreement  statement  is  disclosed; 
and, 

(4)  The  right  of  the  individual  to 
judicial  review  of  the  final 
determination  under  5  U.S.C. 
552a(g)(l)(A),  as  limited  by  5  U.S.C. 
552a{g)(5). 

(h)  In  making  the  final  determination, 
the  Assistant  General  Counsel  for 
Administration  shall  employ  the  criteria 
set  forth  in  §  4.28(c)  and  shaJl  deny  an 
appeal  only  on  the  grounds  set  forth  in 
§  4.28(e). 

(i)  If  an  appeal  is  partially  granted  and 
partially  denied,  the  Assistant  General 
Counsel  for  Administration  shall  follow 
the  appropriate  procedures  of  this 
section  as  to  the  records  within  the 
grant  and  the  records  within  the  denial. 

(j)  Although  a  copy  of  the  final 
determination  or  a  simimary  thereof  will 
be  treated  as  part  of  the  individual's 
record  for  purposes  of  disclosure  in 
instances  where  the  individual  has  filed 
a  disagreement  statement,  it  will  not  be 
subject  to  correction  or  amendment  by 
the  individual. 

(k)  The  provisions  of  paragraphs  (g)(1) 
through  (g)(3)  of  this  section  satisfy'  the 
requirements  of  5  U.S.C.  552a(e)(3). 

§  4.30    Disclosure  of  record  to  person  other 
than  the  individual  to  whom  it  pertains. 

(a)  The  Department  may  disclose  a 
record  pertaining  to  an  individual  to  a 
person  other  than  the  individual  to 
whom  it  pertains  only  in  the  following 
instances: 

(1)  Upon  written  request  by  the 
individual,  including  authorization 
under  §  4.25(f): 

(2)  With  the  prior  written  consent  of 
the  individual: 


(3)  To  a  parent  or  legal  guardian 
under  5  U.S.C.  552a{h): 

(4)  When  required  by  the  Act  and  not 
covered  explicitlv  by  the  provisions  of 
5  U.S.C.  552a(b);"and 

(5)  When  permitted  under  5  U.S.C. 
552a(b)(l)  through  (12).  as  follows:  • 

(i)  To  those  officers  and  employees  of 
the  agency  which  maintains  the  record 
who  have  a  need  for  the  record  in  the 
performance  of  their  duties; 

(ii)  Required  under  5  U.S.C.  552: 

(iii)  For  a  routine  use  as  defined  5 
U.S.C.  552a(a)(7)  and  described  under  5 
U.S.C.  552a(e)(4)(D): 

(iv)  To  the  Bureau  of  the  Census  for 
purposes  of  planning  or  carrying  out  a 
census  or  survey  or  related  activity 
pursuant  to  the  provisions  of  Title  13: 

(v)  To  a  recipient  who  has  provided 
the  agency  with  advance  adequate 
written  assurance  that  the  record  will  be 
used  solely  as  a  statistical  research  or 
reporting  record,  and  the  record  is  to  be 
transferred  in  a  form  that  is  not 
individually  identifiable; 

(vi)  To  the  National  Archives  and 
Records  Administration  as  a  record 
which  has  sufficient  historical  or  other 
value  to  warrant  its  continued 
preservation  by  the  United  States 
Government,  or  for  evaluation  by  the 
Archivist  of  the  United  States  or  the 
designee  of  the  Archivist  to  determine 
whether  the  record  has  such  value; 

(vii)  To  another  agency  or  to  an 
instrumentality  of  any  governmental 
jurisdiction  within  or  under  the  control 
of  the  United  States  for  a  civil  or 
criminal  law  enforcement  activity  if  the 
activity  is  authorized  by  law,  and  if  the 
head  of  the  agency  or  instrumentalit\- 
has  made  a  written  request  to  the  agency 
which  maintains  the  record  specifying 
the  particular  portion  desired  and  the 
law  enforcement  activity  for  which  the 
record  is  sought; 

(viii)  To  a  person  pursuant  to  a 
showing  of  compelling  circumstances 
affecting  the  health  or  safety  of  an 
individual  if  upon  such  disclosure 
notification  is  transmitted  to  the  last 
known  address  of  such  individual: 

(ix)  To  either  House  of  Congress,  or, 
to  the  extent  of  matter  within  its 
jurisdiction,  any  committee  or 
subcommittee  thereof,  any  joint 
committee  of  Congress  or  subcommittee 
of  any  such  joint  committee; 

(x)  To  the  Comptroller  General,  or  any 
of  his  authorized  representatives,  in  the 
course  of  the  performance  of  the  duties 
of  the  General  Accounting  Office: 

(xi)  Pursuant  to  the  order  of  a  court 
of  competent  jurisdiction;  or 


'  5  L'.,S.C.  532a(b)(4)  has  no  applicatinn  within 
the  Department. 
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(xii)  To  a  consumer  reporting  agency 
in  accordance  with  section  3711(e)  of 
Title  31. 

(b)  The  situations  referred  to  in 
paragraph  (a)(4)  of  this  section  include 
the  following: 

(1)  5  U.S.C  552a(c)(4)  requires 
dissemination  of  a  corrected  or 
amended  record  or  notation  of  a 
disagreement  statement  by  the 
Department  in  certain  circumstances; 

(2)  5  U.S.C.  552a(d)  requires 
disclosure  of  records  to  the  individual 
to  whom  they  pertain,  upon  request; 
and 

(3)  5  U.S.C.  552a{gJ  authorizes  civil 
action  by  an  individual  and  requires 
disclosure  by  the  Department  to  the 
court. 

(c)  The  Privacy  Officer  shall  make  an 
accounting  of  each  disclosure  by  him  of 
any  record  contained  in  a  system  of 
records  in  accordance  with  5  U.S.C. 
.'552a(c)  (1)  and  (2).  Except  for  a 
disclosure  made  under  .S  U.S.C 
552a(b)(7).  the  Privacy  Officer  shall 
make  such  accounting  available  to  anv 
individual,  insofar  as  it  pertains  to  that 
individual,  on  request  submitted  in 
accordance  with  §4.24.  The  Privacy 
Officer  shall  make  reasonable  efforts  to 
notify  any  individual  when  anv  record 
in  a  system  of  records  is  disclosed  to 
any  person  under  c:ompulsor\'  legal 
process,  promptly  upon  being  informed 
that  such  process  has  become  a  matter 
of  public  record. 

§4.31     Fms. 

The  only  fees  to  be  charged  to  or 
collected  from  an  individual  under  the 
provisions  of  this  part  are  for 
duplication  of  records  at  the  request  of 
the  individual.  Components  shall  charge 
fees  for  duplication  of  records  under  the 
Act  in  the  same  wav  in  which  thev 
charge  duplication  fees  under  *»  4. 11 . 
except  as  provided  in  this  section. 

(a)  No  fees  shall  be  charged  or 
collected  for  the  following:  Search  for 
and  retrieval  of  the  records;  review  of 
the  records;  copying  at  the  initiative  of 
the  Department  without  a  rt»quest  from 
the  individual;  transportation  of  records 
and  personnel;  and  first-class  postage 

(b)  It  is  the  policy  of  the  Department 
to  provide  an  individual  with  one  copy 
of  each  record  corrected  or  amended 
pursuant  to  his  or  her  request  without 
charge  as  evidence  of  the  correction  or 
amendment. 

(c)  As  required  by  the  United  States 
Office  of  Personnel  Management  in  its 
published  regulations  implementing  the 
Act.  the  Department  will  charge  no  fee 
for  a  single  copy  of  a  personnel  record 
covered  by  that  agenrv's  C.overnment- 
wide  published  notice  of  systems  of 
ret:ords. 


}4.32     PwMltlM. 

(a)  The  Act  provides,  in  pertinent 
part: 

Any  person  who  knowingly  and  willfully 
rtMiuests  or  obtains  any  retiord  concerning  an 
individual  fmm  an  agency  under  fal.se 
preten.ses  shall  be  guilty  of  a  misdemeanor 
and  fined  not  more  than  .55.000  (5  U.S.C. 
.•>52a(i)(3)). 

(b)  A  person  who  falsely  or 
fraudulently  attempts  to  obtain  records 
under  the  Act  also  may  be  subject  to 
prosecution  under  such  other  criminal 
statutes  as  18  U.S.C.  494,  495  and  1001. 

f  4.33    Q«n*ral  •xamptions. 

(a)  Individuals  may  not  have  access  to 
records  maintained  by  the  Department 
but  which  were  provided  by  another 
agency  which  has  determined  by 
regulation  that  such  information  is 
subject  to  general  exemption  under  5 
U.S.C.  552a(j)  If  such  exempt  records 
are  within  a  request  for  access,  the 
Department  will  advise  the  individual 
of  their  existence  and  of  the  name  and 
address  of  the  source  agency.  For  anv 
further  information  concerning  the 
record  and  the  exemption,  the 
individual  must  contact  that  source 
agency. 

(b)  The  general  exemptions 
determined  to  be  necessary'  and  proper 
with  respect  to  systems  of  records 
maintained  by  the  Department, 
including  the  parts  of  each  system  to  be 
exempted,  the  provisions  of  the  Act 
from  which  they  are  exempted,  and  the 
justification  for  the  exemption,  are  as 
follows: 

(1)  Individuals  identified  in  Export 
Administration  compliance  proceedings 
or  investigations— C:(JMMERCE/]TA-\ 
Pursuant  to  5  U.S.C.  552a(j)(2),  these 
ret:ords  are  hereby  determined  to  be 
exempt  from  all  provisions  of  the  Act. 
except  5  U.S.C.  552a  (b),  (c)  (1)  and  (2). 
(e)(4)  (A)  through  (F),  (e)  (6),  (7).  (9). 
(10),  and  (11).  and  (i).  These  exemptions 
are  necessar\'  to  insure  the  proper 
functioning  of  the  law  enforcement 
activity,  to  protect  confidential  sources 
of  information,  to  fulfill  promises  of 
confidentiality,  to  maintain  the  int«>grity 
of  the  law  enforcement  process,  to  avoid 
premature  disclosure  of  the  knowledge 
of  criminal  activity  and  the  evidentiary 
bases  of  possible  enforcement  actions,  to 
prevent  interference  with  law 
enforcement  proceedings,  to  avoid 
disclosure  of  investigative  techniques, 
and  to  avoid  the  endangering  of  law 
enforcement  personnel.  Section  7(c)  of 
the  Export  Administration  Act  of  1969. 
as  amended,  also  protects  this 
information  from  disclosure. 

(2)  Fisheries  Law  Enforcement  Case 
Files— COMMERCE /NO  AA-1 1 
Pursuant  to  5  U.S.C.  552a())(2).  these 


records  are  hereby  determined  to  be 
exempt  from  all  provisions  of  the  Act. 
except  5  U.S.C.  552a  (b),  (c)  (1)  and  (2), 
(e)  (4)  (A)  through  (F).  (e)  (6),  (7).  (9). 
(10).  and  (11),  and  (i).  These  exemptions 
are  necessary  to  insure  the  proper 
functioning  of  the  law  enforcement 
activity,  to  protect  confidential  sources 
of  information,  to  fulfill  promises  of 
confidentiality,  to  prevent  interference 
with  law  enforcement  proceedings,  to 
avoid  the  disclosure  of  investigative 
techniques,  to  avoid  the  endangering  of 
law  enforcement  personnel,  to  avoid 
premature  disclosure  of  the  knowledge 
of  criminal  activity  and  the  evidentiary 
bases  of  possible  enforcement  actions, 
and  to  maintain  the  integrity  of  the  law 
enforcement  process. 

(3)  Investigative  Records — Contract 
and  Grant  Frauds  and  Employee 
Criminal  Misconduct— COMMERCE/ 
DEPT.-12.  Pursuant  to  5  U.S.C. 
552a(j)(2),  these  records  are  hereby 
determined  to  be  exempt  from  all 
provisions  of  the  Act,  except  5  U.S.C. 
552a  (b),  (c)(1)  and  (2),  {e)(4)  (A) 
through  (F),  (e)  (6),  (7),  (9),  (10).  and 
(11),  and  (i).  These  exemptions  are 
necessary  to  insure  the  proper  functions 
of  the  law  enforcement  activity,  to 
protect  confidential  sources  of 
information,  to  fulfill  promises  of 
confidentiality,  to  prevent  interference 
with  law  enforcement  proceedings,  to 
avoid  the  disclosure  of  investigative 
techniques,  to  avoid  the  endangering  of 
law  enforcement  personnel,  to  avoid 
premature  disclosure  of  the  knowledge 
of  criminal  activity  and  the  evidentiary 
bases  of  possible  enforcement  actions, 
and  to  maintain  the  integrity  of  the  law 
enforcement  process. 

§4.34    Specific  axwnptions. 

(a)(1)  Some  systems  of  records  under 
the  Act  which  are  maintained  by  the 
Department  contain,  from  time  to  time, 
material  subject  to  the  exemption 
appearing  at  5  U.S.C.  552a(k)(l).  relating 
to  national  defense  and  foreign  policy 
materials.  The  systems  of  records 
published  in  the  Federal  Register  by  the 
Department  which  are  within  this 
exemption  are: 

COMMERCE/IT A-1 .  COMMERCE/ITA- 
2.  COMMERCE/ITA-3.  COMMERCE/ 
NOAA-11,  COMMERCE/PAT-TM-I, 
COMMERCE/PAT-TM-6.  COMMERCE/ 
PAT-TM-7,  COMMERCE/PAT-TM-8. 
COMMERCE/PAT-TM-9.  COMMERCE/ 
DEPT-12,  COMMERCE/DEPT-13.  and 
COMMERCE/DEPT- 1 4 . 

(2)  The  Department  hereby  asserts  a 
claim  to  exemption  of  such  materials 
wherever  they  might  appear  in  such 
systems  of  records,  or  any  systems  of 
records,  at  present  or  in  the  future.  The 
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materials  would  be  exempt  from  5 
U.S.C.  552a  (c)(3),  (d).  (e)(1).  (e)(4)  (G), 
(H),  and  (I),  and  (f).  The  reason  therefore 
is  to  protect  the  materials  required  by 
Executive  order  to  be  kept  secret  in  the 
interest  of  the  national  defense  and 
foreign  policy. 

(b)  The  specific  exemptions 
determined  to  be  necessary  and  proper 
with  respect  to  systems  of  records 
maintained  by  the  Department, 
including  the  parts  of  each  system  to  be 
exempted,  the  provisions  of  the  Act 
from  which  they  are  exempted,  and  the 
justification  for  the  exemption,  are  as 
follows: 

(1)  Exempt  under  5  U.S.C.  552a(k)(l). 
The  systems  of  records  exempt 
hereunder  appear  in  paragraph  (a)  of 
this  section.  The  claims  for  exemption 
of  COMMERCE/DEPT-12,  COMMERCE/ 
ITA-1.  and  COMMERCE/NOAA-1 1 
under  this  paragraph  are  subject  to  the 
condition  that  the  general  exemption 
claimed  in  §  4.33(b)(3)  is  held  to  be 
invalid. 

(2)(i)  Exempt  under  5  U.S.C. 
552a(k)(2).  The  systems  of  records 
exempt  (some  only  conditionally),  the 
sections  of  the  Act  from  which 
exempted,  and  the  reasons  therefor  are 
as  follows: 

(A)  Individuals  identified  in  Export 
Administration  compliance  proceedings 
or  investigation-;— COMMERCE/ITA-1, 
but  only  on  condition  that  the  general 
exemption  claimed  in  §  4.33(b)(1)  is 
held  to  be  invalid; 

(B)  Individuals  involved  in  export 
transactions— COMMERCE/IT  A-2 ; 

(C)  Fisheries  Law  Enforcement  Case 
Files— COMMERCE/NOAA-1 1,  but  only 
on  condition  that  the  general  exemption 
claimed  in  §  4.33(b)(2)  is  held  to  be 
invalid; 

(D)  Investigative  Records — Contract 
and  Grant  Frauds  and  Employee 
Criminal  Misconduct — COMMERCE/ 
DEPT-12,  but  only  on  condition  that  the 
general  exemption  claimed  in 

§  4.33(b)(3)  is  held  to  be  invalid; 

(E)  Investigative  Records — Persons 
Within  the  Investigative  Jurisdiction  of 
the  Department— COMMERCE/DEPT- 
13; 

(F)  Litigation,  Claims  and 
Administrative  Proceeding  Records — 
COMMERCE/DEPT-14;  and 

(G)  Non-Registered  Persons  Rendering 
Assistance  to  Patent  Applicants — 
COMMERCE/P  AT-TM-5 . 

(ii)  The  foregoing  are  exempted  from 
5  U.S.C.  552a  (c)(3),  (d),  (e)(1),  {e){4)(G), 
(H),  and  (I),  and  (f).  The  reasons  for 
asserting  the  exemption  are  to  prevent 
subjects  of  investigation  from  frustrating 
the  investigatory  process,  to  insure  the 
proper  functioning  and  integrity  of  law 
enforcement  activities,  to  prevent 


disclosure  of  investigative  techniques, 
to  maintain  the  ability  to  obtain 
necessary  information,  to  fulfill 
commitments  made  to  sources  to  protect 
their  identities  and  the  confidentiality 
of  information  and  to  avoid  endangering; 
these  sources  and  law  enforcement 
personnel.  Special  note  is  taken  of  the 
fact  that  the  proviso  clause  in  this 
exemption  imports  due  process  and 
procedural  protections  for  the 
individual.  The  existence  and  general 
character  of  the  information  exempted 
will  be  made  known  to  the  individuju 
to  whom  it  pertains. 

(3)(i)  Exempt  under  5  U.S.C. 
552a(k){4).  The  systems  of  records 
exempt,  the  sections  of  the  Act  from 
which  exempted,  and  the  reasons 
therefore  are  as  follows: 

(A)  Agricultural  Census  Records  for 
1964  (partial),  1969,  and  1974— 
COMMERCE/CENSUS-1 ; 

(B)  Individual  and  Household 
Statistical  Surveys  and  Special  Census 
Studies  Records— COMMERCE/ 
CENSUS-3; 

(C)  Minority-Owned  Business 
Enterprises  Survey  Records — 
COMMERCE/CENSUS-4; 

(D)  Population  and  Housing  Census 
Records  for  1960  and  1970— 
COMMERCE/CENSUS-5 ; 

(E)  Population  Census  Personal 
Service  Records  for  1900  and  All 
Subsequent  Decennial  Censuses — 
COMMERCE/CENSUS-6;  and 

(F)  Special  Censuses  of  Population 
Conducted  for  State  and  Local 
Government— COMMERCE/CENSUS -7. 

(ii)  The  foregoing  are  exempted  from 
5  U.S.C.  552a(c)(3),  (d),  (ei(l}.  (e)(4)(G) 
(H),  and  (I),  and  (f).  The  reasons  for 
asserting  the  exemption  are  to  comply 
with  the  prescription  of  Title  13,  United 
States  Code,  especially  sections  8  and  9 
relating  to  prohibitions  against 
disclosure,  and  to  avoid  needless 
consideration  of  these  records  whose 
sole  stjftistical  use  comports  fully  with 
a  basic  purpose  of  the  Act,  namely,  no 
adverse  determinations  may  be  made 
from  these  records  as  to  any  identifiable 
individual. 

(4)(i)  Exempt  under  5  U.S.C. 
552a(k)(5).  The  systems  of  records 
exempt  (some  only  conditionally),  the 
sections  of  the  act  from  which 
exempted,  and  the  reeisons  therefor  are 
as  follows: 

(A)  Applications  to  U.S.  Merchant 
Marine  Academy  (USMMA) — 
COMMERCE/MA-l; 

(B)  USMMA  Midshipman  Medical 
Files— COMMERCE/MA-l  7 ; 

(C)  USMMA  Midshipman  Persoimel 
Files— COMMERCE/MA-l  8; 

(0)  USMMA  Non- Appropriated  fund 
Employees— COMMERCE/MA-19; 


(E)  Applicants  for  the  NOAA  Corps — 
COMMERCE/NO  AA-4 ; 

(F)  Commissioned  Officer  Official 
Personnel  Folders— COMMERCE/ 
NOAA-7; 

(G)  Conflict  of  Interest  Records. 
Appointed  Officials— COMMERCE/ 
DEPT-3; 

(H)  Investigative  Records — Contract 
and  Grant  Frauds  and  Employee 
Criminal  Misconduct — COMMERCE/ 
DEPT-12,  but  only  on  condition  that  the 
general  exemption  claimed  in 
§  4.33(b)(3)  is  held  to  be  invalid; 

(I)  Investigative  Records — Persons 
Within  the  Investigative  Jurisdiction  of 
the  Department— COMMERCE/DEPT- 
13;  and 

(J)  Litigation.  Claims,  and 
Administrative  Proceeding  Records — 
COMMERCE/DEPT-1 4 . 

(ii)  The  foregoing  are  exempted  from 
5  U.S.C.  552a  (c)(3).  (d).  (e)(1).  (e)(4)  (G). 
(H).  and  (I),  and  (f).  The  reasons  for 
asserting  the  exemption  are  to  maintain 
the  ability  to  obtain  candid  and 
necessaiy  information,  to  fulfill 
commitments  made  to  sources  to  protect 
the  confidentiality  of  information,  to 
avoid  endangering  these  sources  and. 
ultimately,  to  facilitate  proper  selection 
or  continuance  of  the  best  applicants  or 
persons  for  a  given  position  or  contract. 
Special  note  is  made  of  the  limitation  on 
the  extent  to  which  this  exemption  may 
be  asserted.  The  existence  and  general 
character  of  the  information  exempted 
will  be  made  known  to  the  individual 
to  whom  it  pertains. 

(c)  At  the  present  time,  the 
Department  claims  no  exemption  under 
:3  U.S.C.  552a(k)  (3),  (6)  and  (7). 

Appendix  A  to  Part  4 — Freedom  of 
Information  Public  Inspection 
Facilities,  and  Addresses  for  Requests 
for  Records  Under  the  Freedom  of 
Information  Act  and  Privacy  Act,  and 
Requests  for  Correction  or  Amendment 
Under  the  Privacy  Act 

Each  address  listed  below  is  the  respective 
components  mailing  address  for  receipt  and 
processing  of  requests  for  records  under  the 
Freedom  of  Information  Act  and  Privacy  .^ct. 
for  requests  for  correction  or  amendment 
under  the  Privacy  Act  and.  unless  otherwise 
noted,  its  public  inspection  facility  for 
records  available  to  the  public  under  the 
Freedom  of  Information  Act.  Public 
inspection  facilities  are  open  to  the  public 
Monday  through  Friday  (except  for  days  on 
which  Federal  offices  are  closed)  between  9 
a.m.  and  4  p.m.  local  time  of  the  facility  at 
issue.  Requests  should  be  addressed  to  the 
component  the  requester  knows  or  has  reason 
to  believe  has  possession,  control,  or  primary 
concern  with  the  records  sought.  Otherwise, 
requests  should  be  addressed  to  the  Central 
Reference  and  Records  Inspection  Facility. 
The  telephone  number  for  each  facility  is 
included  after  its  address. 
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(U  Department  of  Commen;i!  Kreedom  of 
Information  (iHntral  RefernncH  hhcI  Kecord.s 
ln.sp«<:lion  Fac:ilitv.  I'  S   Department  of 
C:ommen:e,  Room  fi020.  14th  anil 
Omstitulion  Avnniie.  NVV.  Washmgton.  IX'. 
202.10;  (202)  4»2-tn5    This  facility  s«r\es 
the  Offii;!!  of  the  Sec  wlary,  all  other 
(otnponents  of  the  Department  not  identified 
t)elow.  and  tho.se  component.s  identified 
helow  which  do  not  have  separate  public 
inspection  facilities. 

(2)  Bureau  of  the  Onsus.  Program  and 
Policy  Development  Office.  U.S.  Department 
of  (Commerce,  Federal  Building  3.  Room 
24;iO.  Suilland.  Maryland  20233;  (301)  4.i7- 
2.520.  Thi»  agency  maintains  a  .separate 
public  in.spection  facility  in  Room  24.5.T. 
Federal  Building  3.  Suitland.  Marvland 
20233 

(3)  Bureau  of  FJconomic  Analysis/ 
Economics  and  Statistics  Administration. 
Office  of  the  Under  Secretary  for  Economic 
Affairs,  Department  of  (Commerce,  Room 
4H38,  14th  and  Constitution  Avenue.  NVV. 
Washington.  DC  20230;  (202)  482-330H   This 
c:omponenl  does  not  maintain  a  separate 
public  inspection  facility 

(4)  Economic  Development 
Administration,  Offi(;e  of  the  Chief  f>)unsel. 
US.  Department  of  Commerce.  Room  7l)0f). 
14th  and  Constitution  .Avenue.  NW, 
Washington.  IX:  20230;  (202)  482-4tiH7 
Mailing  addresses  of  Regional  EDA  offices 

(i)  Philadelphia  Regional  Office.  EDA,  US 
Department  of  (iommerce.  Freedom  of 
Information  Retiuest  (Control  Desk,  (airlis 
(ienler.  .Suite  140  South.  Independeni  e 
Square  West,  Philadelphi.i.  Pennsylvani.i 
1910fi 

(li)  Atl.int.i  Regional  ()ffi(  e.  KDA.  U  S 
Department  ol  Commen  v.  Freedom  of 
Information  Ke<|uest  (iontrul  Desk..  401  West 
Peui  hiree  Street.  NVV.  Suite  1H20.  .\tlanta. 
(;.\  30308 

(lii)  IHiiiver  Region, il  Offic  <•.  KDA.  US 
Department  of  Commert  e,  Kri'eclom  of 
Information  Ke(|uest  Coiilrnl  Desk.  Room  t>7l). 
1244  Sjieer  Huulevard.  Denver  Colorailo 
8021)4 

|iv)  Chicago  Regional  Offiie.  KDA,  ( '  S. 
Department  of  Commeri  e.  Fret^dom  of 
Information  Retpiest  (iontrol  Desk.  Ill  North 
Canal  Street,  Suite  8S.5,  Chii  <igo.  H.  hOtiOH 

(v|  .Seattle  Regional  Offi(  e.  EDA,  \'  S. 
Department  of  tiommerce,  Freedom  of 
Information  Request  Control  Desk,  lack.son 
Federal  Building.  Room  IHSti.  Ml.S  Second 
Avenue.  .Seattle  VVA  '18174 

(vi)  Austin  Regional  Office.  EDA.  US 
Department  of  (iommen  e.  Frtiedom  o' 
Information  Rec)uest  Control  Desk,  CiranI 
Biiildiiig.  Suite  201.  t)l  1  K.ist  6th  Street. 
.•\ustin.  Texas  78701 

(.■i)  Bureau  of  Export  Administratuin.  Oftn  e 
of  ■\dministration.  U  S  DepartmcMit  ot 
Commerc  e.  Room  4."i2,t.  14th  <ind 
Constitution  .-Nveiuie.  .NVV.  Washington.  TK'. 
20230;  (202)  482-010') 

(H)  International  Trade  .Xdininistration. 
()tfic;e  of  Organi/atiiiii  and  Management 
.Support.  U  S   Department  of  (iommerce. 
Room  4001.  14th  and  (.onstitution  .Sveiiue. 
NW,  Washington   DC  20230;  (202)  482-3751. 

(7)  Minority  Business  Development 
,\genc  y.  Data  Resouri  cs  Division.  US 
DepartmtMit  of  Commeri  e.  Room  ")084.  14lh 


and  fjinstifution  Avenue.  NW.  Washington. 
LX:  20230;  (202)  482-202.5   This  ageni:y  does 
not  maintain  a  separate  public  inspection 
facility 

(8)  National  Institute  of  Standards  and 
Te<:hnology.  Offic:e  of  the  Director.  Room  .A- 
llOS.Ciaithersburg.  Maryland  20234;  (301) 
975-2389  This  agency  maintains  a  .separate 
public  inspection  facility  in  Room  E-106. 
Administration  Building.  Ciaithersburg. 
Marvland 

(9)  National  Oceanic  and  Atmospheric 
Administration.  Central  F'OIA  Facility.  1305 
East- West  Highway.  SSMC-4.  8th  floor. 
Station  8627.  Silver  Spring.  Maryland  20910; 
(301)713-3540. 

(10)  National  rechnic:al  Information 
.Servi(;e,  Office  of  Administrative 
Management.  Room  20fl.  Forbes  Building. 
Springfield.  Virginia  22161;  (703)  487^736. 
This  agenc:y  does  not  maintain  a  .separate 
public;  inspection  facility. 

(11)  National  Telecommunications  and 
Information  Administration.  Office  of  the 
Chief  Counsel.  U.S.  Department  of 
Commerce.  Room  4713.  14th  and 
Constitution  .^venue.  NW.  Washington.  DC 
20230;  (202)  482-1816  This  agency 
maintains  a  separate  public;  inspection 

fac  ility  in  Room  1609 

(12)  Office  of  Inspec  tor  Cieneral.  (Counsel  to 
the  lns()eclor  (ieneral.  US   Department  of 
(;ommen:e.  Room  7892.  14th  and 
(Constitution  Avenue.  NW.  Washington.  DC 
20230;  (202)  482-5992   This  c;omponent  does 
not  maintain  a  separate  public:  inspection 
fac;ilitv 

(13)  Technology  .-Xdministration.  Offii;e  of 
the  Under  .Sec;retary.  US  Department  of 
Commerce.  Room  4835.  14th  and 
Constitution  Avenue.  NVV.  Washington.  IX'. 
20230.  (202)  482-l')84   This  c  cimponent  does 
not  mamtain  ,i  separate  public   inspection 

fai  ihly 

Appendix  B  to  Part  4 — Officials 
Authorized  to  Deny  Requests  for 
Records  Under  the  Freedom  of 
Information  Act.  and  Requests  for 
Records  and  Requests  for  Correction  or 
Amendment  Under  the  Privacy  Act 

The  follovMng  officials  of  the  Department. 
,iiid  tlifir  superiors,  have  been  delegated 
authority  with  res[^)ei  t  to  the  records  for 
whi(  h  eac  h  IS  responsible,  to  deny  rrttjuests 
for  rec  ords  under  the  Freedom  of  Information 
.Ac  t.  and  r('C)uests  for  rec  urds  and  recjuests  for 
correction  or  amendment  under  the  Privacy 
Ac  t  The  Direc  tor  for  Kxec  utive  Budgeting 
and  Assistani :e  .Management  is  authorized  to 
n^vise  this  appcmdix  to  reflc»i  t  organizational 
changes  or  new  delegations 

Office  of  the  Secretary 

{)ffic;e  of  the  .Secretary:  Exo<:utive  Secretary 

Freedom  of  Information  Officer 

Office  of  the  Deputy  Secretary  A.s.sociale 

Deputy  .Sec  retary 
Offic:e  of  Business  Liaison   Director 
Office  of  (lonsumer  .-\ffairs.  Direc;tor 
Office  of  the  Press  .Secretary:  Press  Secretary; 

Deputy  Press  .Secretary 
Office  of  Public  Affairs  Director 
Office  of  .Spac  e  (iommerc  e:  Director 
Office  of  the  .Assistant  St!c:retary  for 

Legislative  and  Inlergovermnental  Affairs: 


Deputy  Assistant  Secretary  for  Legislative 

and  Intergovernmental  Affairs 
Office  of  the  Inspector  General:  Counsel  to 

the  Inspector  General;  Deputy  Counsel  to 

the  !nspec:tor  General 
Office  of  the  General  Counsel:  Deputy 

CJeneral  Counsel;  Assistant  General 

(Counsel  for  Administration 
Office  of  Intelligence  Liaison:  Director 

Assistani  Secretary  for  Administration 

Office  of  the  Administrative  Law  )udge: 

Office  Manager 
Office  of  Civil  Rights:  Director 
Office  of  Budget.  Planning  and  Organization: 

Director 
Office  of  Management  and  Organization: 

Director 
Office  of  Budget:  Director 
Office  of  Information  Policy  and  Technology: 

Director 
Office  of  Information  Planning  and  Review; 

Director 
Office  of  Executive  Budgeting  and  Assistance 

Management:  Director 
Office  of  Exei;utive  Assistance  Management: 

Director 
Office  of  Grants  Administration:  Office 

Manager 
Departmental  Freedom  of  Information  Officer 
Offic;e  of  Financial  Management:  Director 
Office  of  Human  Resources  Management: 

Director;  Deputy  Director 
Office  of  Workforce  Effectiveness  and 

Executive  Resources:  Director 
Offic;B  of  Labor  and  Employee  Relations: 

Direc:tor 
CJffu;e  of  Automated  Systems  and  Pay 

.Administration:  Direc  tor 
Office  of  .Administrative  .Services:  Director 
Offic:e  of  Security:  Direc  tor.  Deputy  Director 
Offic:e  of  .Acquisition  Management:  Director 
Office  of  .Ac  quisition  .Services:  Director 
Offic:e  of  Small  and  Disadvantaged  Business 

Utilization:  Director 

Economics  and  Statistics  Administration 

Office  of  Administration:  Diret:tor 
Bureau  of  Ei:onomic  .Analysis:  Director 
Bureau  of  the  Census:  Chief.  Program  and 
Polic  v  Development  Office 

Economic  Development  Administration 

Freedom  of  Information  .Act  Officer 

Export  Administration 

Under  Secretary 

I.)eputy  Under  .Secretary 

Direc  tor  for  .Administration 

Director.  Office  of  Planning.  Evaluation  and 

Management 
.Assistant  .Secretary  for  Export  Administration 
Deputy  .Assistant  Sec:retary  for  Export 

.Administration 
Director.  Office  of  Strategic  Indu.stries  and 

Ec:onomic:  Security 
Director.  Office  of  Chemic;al  and  Biological 

Controls  and  Treaty  Complianc:e 
Direc:tor.  Office  of  Nuclear  and  Missile 

Technology  Controls 
Director.  OfTic:e  of  Strategic  Trade  and 

F~oreign  Polii:y  Controls 
Director.  Office  of  Exporter  Services 
Assistant  .Secretary  for  Export  Enforcement 
Deputy  Assistant  Secretary  for  Export 

Enforcement 
Director.  Office  of  Export  Enforcement 
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Director.  Office  of  Enforcement  Analysis 
Director.  Office  of  Antiboycott  Compliance 

International  Trade  Administration 

Deputy  Under  Secretary  for  International 
Trade 

Counselor  to  the  Department 
Director.  Office  of  Public  Affairs 
Director.  Office  of  Legislative  and 
Intergovernmental  Affairs 

.^c/m/nisfror/on 

Director.  Office  of  Organization  and 

Management  Support 
Director,  Office  of  Human  Resources 

Management 
Director,  Office  of  Financial  Management 
Director,  Office  of  Information  Resources 

Management 

U.S.  and  Foreign  Commercial  Sen-ice 

Deputy  Assistant  Secretary  for  International 

Operations 
Deputy  Assistant  Secretary  for  Export 

Promotion  Services 
Deputy  Assistant  Secretary  for  Domestic 

Operations 
Director,  Human  Resources  Development 

Staff 
Director,  Office  of  Planning 

Market  Access  and  Compliance 

Director.  Office  of  Multilateral  .Affairs 

Director,  Trade  Compliance  Center 

NAFTA  Secretary 

Director,  Office  of  Policy  Coordination 

Director,  OffK;e  of  .Africa 

Director,  Office  of  the  Near  East 

Direc;tor,  Office  of  European  Union  and 

Regional  Affairs 
Direc:tor.  Office  of  Eastern  Europe,  Russia  and 

Independent  States 
Direc  tor.  Offic:e  of  Latin  America  and  the 

Caribbean 
Director.  Office  of  NAFTA 
Director.  Office  of  Inter-American  Affairs 
Direc:tor,  Office  of  China  Economic  Area 
Director.  Office  of  Korea  and  Southeast  Asia 
Director.  Office  of  South  .Asia  and  Oceania 
Director.  Offic;e  of  lapan  Trade  Policy 
Director.  Office  of  [apan  Commercial 

Programs 

Trade  Development 

Deputy  Assistani  Secretary  for 

Environmental  Technologies  Exports 
Deputy  Assistant  Secretary  for  Tourism 

Industries 
Director.  Trade  Information  Center 
Director.  Advocacy  Center 
Director.  Office  of  Trade  and  Economic 

.Analysis 
Director.  Office  of  Planning.  Coordination 

and  Resource  Management 
Director.  Office  of  Aerospace 
Director,  Office  of  Computers  and  Business 

Equipment 
Director.  Office  of  Microelectronics.  Medical 

Equipment  and  Instrumentation 
Director.  Office  of  Telecommunications 
Director.  Office  of  Textiles  and  Apparel 
Director,  Office  of  Consumer  Goods 
Director.  Office  of  Automotive  Affairs 
Director,  Office  of  Materials,  Metals  and 

Chemicals 
Director,  Office  of  Energy,  Infrastructure  and 

Machinery 


Director,  Office  of  Export  Trading  Company 

Affairs 
Director.  Office  of  Finance 
Director.  Office  of  Service  Industries 

Import  Administration 

Director  of  Policy  and  Analysis 
Director.  Foreign  Trade  Zones  Staff 
Director.  Statutory  Import  F^grams  Staff 
Director.  Office  of  AD/CVD  Enforcement  I 
Director.  Office  of  AD/CVD  Enforcement  II 
Director.  Office  of  AD/CVD  Enforcement  III 
Director,  Office  of  AD/CVD  Enforcement  IV 
Director,  Office  of  AD/CVD  Enforcement  V 
Director,  Office  of  AD/CVD  Enforcement  VI 
Director,  Office  of  AD/CVD  Enforcement  VII 
Director,  Office  of  AD/CVD  Enforcement  VIII 
Director,  Office  of  AD/CVD  Enforcement  IX 

Minority  Business  Development 
Administration 

Freedom  of  Information  Officer 

National  Oceanic  and  Atmospheric 
Administration 

Llnder  Secretary 

Assistant  Secretary 

Director.  Office  of  Public  Affairs 

Director.  NOAA  Corps 

General  Counsel 

Assistant  Administrator  for  Ocean  Services 

and  Coastal  Zone  Management 
Assistani  Administrator  for  Fisheries 
Assistani  Administrator  for  Weather  Services 
.Assistant  Administrator  for  Environmental 

Satellite.  Data  and  Information  Services 
.Assistant  Administrator  for  Oceanic  and 

Atmospheric  Research 
Director.  Environmental  Researc:h 

Laboratories 
Director.  Office  of  Finance  and 

Administration 
Director.  Eastern  Administrative  Support 

Center 
Director.  Western  Administrative  Support 

Center 
Director.  Mountain  Administrative  Support 

Center 
Direc:tor.  Central  Administrative  Support 

Center 
Director.  Procurement,  Grants,  and 

Administrative  Services  Office 
Director.  Systems  Acquisition  Office 
NOAA  FOIA  Officer 

National  Telecommunications  and 
Information  Administration 

Deputy  Assistant  Secretary 
Chief  Counsel 
Deputy  Chief  Counsel 

Technology  Administration 

Under  Secretary  for  Technology 

Deputy  Under  Secretary  for  Technology 

Assistant  Secretcuyk  for  Technology  Policy 

Chief  Counsel 

Deputy  Chief  Counsel 

National  Institute  of  Standards  and 

Technology:  Director  of  Administration; 

Deputy  Director  of  Administration 
National  Technical  Information  Service: 

Director:  Director:  Office  of  Administration 


Appendix  C  to  Part  4 — Systems  of 
Records  Noticed  by  Other  Federal 
Agencies  and  Applicable  to  Records  of 
the  Department  and  Applicability  of 
This  Part  Thereto 

Category  of  records       Other  Federal  agency 


Federal  Personnel 

Records. 
Federal  Employee 

Compensation  Act 

Program. 
Equal  Employment 

Opportunity  Appeal 

Complaints. 
Formal  Complaints/ 

Appeals  of  Adverse 

Personnel  Actions. 


Office  of  Personnel 
Management  ^ 

Department  of 
Labor.  2 

Equal  Employment 
Opportunity  Com- 
mission. ^ 

Merit  Systems  Pro- 
tection Board.* 


'  The  provisions  of  tfiis  part  do  not  apply  to 
these  records  covered  by  notices  of  systems 
of  records  published  by  ttie  Office  of  Per- 
sonnel Management  tor  all  agencies  The  reg- 
ulations of  0PM  alone  apply 

'  The  provisions  of  this  pari  apply  only  ini- 
tially to  these  records  covered  by  notices  of 
systems  of  records  published  by  the  US  De- 
partment of  Labor  for  all  agencies.  The  regula- 
tions of  that  Department  attach  at  the  px>int  of 
any  ijenial  for  access  or  for  correction  or 
amendment. 

3  The  provisions  of  this  part  do  not  apply  to 
these  records  covered  by  notices  of  systems 
of  records  published  by  the  Equal  Employment 
Opportunity  Commission  for  all  agencies  The 
regulations  of  the  Commission  alone  apply 

"The  provisions  of  this  part  do  not  apply  to 
these  records  covered  by  notices  of  systems 
of  records  published  by  the  Merit  Systems 
Protection  Board  for  all  agerwies  The  regula- 
tions of  the  Board  alone  apply 

2.  Part  4a  is  revised  to  read  as  follows: 

PART  4a— CLASSIRCATION, 
DECLASSIHCATION,  AND  PUBLIC 
AVAILABILITY  OF  NATIONAL 
SECURITY  INFORMATION 

Sec. 

4a. 1  General 

4a. 2  Deputy  Assistant  Secretary  for  Security 

4a. 3  Classification  levels 

4a. 4  Classification  authority 

4a. 5  Duration  of  classification 

4a. 6  General 

4a. 7  Mandatory  review  for  declassification 

4a. 8  Access  to  classified  information  by 
individuals  outside  the  Government 

Authority:  E.O.  12958;  47  FR  14874.  April 
6.  1982;  47  PR  15557,  April  12.  1982. 

§4a.1    General. 

Executive  Order  12958  provides  the 
only  basis  for  classifying  information 
within  the  Department  of  Commerce, 
except  as  provided  in  the  Atomic 
Energy  Act  of  1954,  as  amended.  The 
policy  of  the  Department  of  Commerce 
is  to  make  information  concerning  its 
activities  available  to  the  public 
consistent  with  the  need  to  protect  the 
national  defense  or  foreign  relations  as 
required  by  the  interests  of  the  United 
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States  and  its  citizt^ns   Accortlinglv. 
security  classification  shall  bt>  applied 
I  inly  to  protect  the  national  security 

$  4«.2    Deputy  Assistant  Secretary  for 
Security. 

The  Deputy  A.ssistant  Secretary  for 
Security  (DAS)  is  responsible  for 
implemenfins  K  ()   129.5H  and  this  part 

f4a.3    Classification  levels. 

Information  may  be  classified  as 
national  s»K;urity  inforniatmn  by  a 
designated  original  (Jassifier  of  the 
Department  when  it  is  determined  that 
the  information  coni;enis  one  or  more  of 
the  categories  dtfsc.ribed  in  <j  15  of  E.O 
12958.  The  leyels  established  by  E.O 
12958  (Top  Secret.  Secret,  and 
(Confidential)  are  the  only  terms  which 
may  be  applied  to  national  security 
information.  Except  as  provided  by 
statute,  no  other  terms  shall  be  used 
within  the  Department  of  (Commerce  in 
conjunction  with  any  of  the  three 
classification  levels 

f4a.4    ClassWcation  authority. 

Authority  to  originally  classify 
information  as  Secret  or  Cionfidential 
may  b<i  exercised  only  by  the  Secretar>' 
of  Clommerce  and  by  officials  to  whom 
such  authority  is  specifically  delegated. 
No  official  of  the  Department  of 
Commerce  is  authorized  to  originally 
classify  information  as  Top  .Sec:ret. 

§  4a.5    Duration  of  Classification. 

(a)  Information  shall  remain  classified 
no  longer  than  ten  ytiars  from  the  date 
of  its  original  classification,  except  as 
provided  in  «»  l.H(d)  of  E  ().  12958 
Under  E.O.  12958.  information  may  be 
exempted  from  de(  lassification  within 
ten  years  if  the  unauthorized  disclosure 
of  suc:h  information  cowlil  reasonably  bo 
expected  to  cause  damage  to  the 
national  security  for  more  than  ten  years 
and  meets  one  of  the  eight  i  riteria  listed 
in  §  l.ti(d). 

(b)  Department  of  Commerce 
originally  classified  information  marked 
for  an  indefinite  duration  of 
(:lassifK:ation  under  predecessor  orders 
to  E.O.  12958  shall  be  de(  lassified  after 
twenty  years.  Classified  information 
contained  in  archive  records  determined 
to  have  pennanent  historical  value 
under  title  44.  United  States  Code,  shall 
be  automatically  declassified  no  longer 
than  25  years  from  the  date  of  its 
original  classifu:ation.  except  as 
provided  in  «»;i  4(d)  of  EO   12958 

S4a.6    Qerwral. 

National  security  information  over 
which  the  Department  of  C'ommerce 
exercises  final  classification  jurisdiction 
shall  be  declassified  or  downgraded  as 
soon  as  national  set:urity  considerations 


j)ermit.  When  information  is 
declassified,  it  may  continue  to  be 
exempt  from  public  disclosure  by  the 
Freedom  of  Information  Act  (5  U.S.C. 
552)  or  other  applicable  law 

§  4a.7    Mandatory  review  for 
declassification. 

(a)  Rfquests  Classified  information 
under  the  jurisdiction  of  the  Department 
of  (Commerce  is  subject  to  review  for 
declassification  upon  receipt  of  a 
written  request  that  describes  the 
information  with  sufficient  specificity  to 
lo<;ate  it  with  a  reasonable  amount  of 
effort  Requests  must  be  submitted  to 
the  Deputy  Assistant  Secretary-  for 
Sticurity.  U.S.  Department  of  Commerce. 
Room  1069.  14th  and  Cxinstitufion 
Avenue.  NW.  Washington.  DC  20230. 

(b)  Exfmptions  The  following  are 
exempt  from  mandatory  review  for 
dtK;lassification: 

(1)  Information  that  has  been 
reviewed  for  declassification  within  the 
past  two  years; 

(2)  Information  that  is  the  subject  of 
|)ending  litigation; 

(3)  Information  originated  by  the 
incumbent  President,  the  incumbent 
Presidents  White  House  Staff. 
committt>es.  commissions,  or  boards 
appointed  by  the  incumbent  President, 
or  other  entities  within  the  Executive 
Office  of  the  President  that  solely  advise 
and  assist  the  incumbent  President;  and 

(4)  Information  specifically  exempt 
from  such  review  by  law. 

(c)  PrcK-essing  rfquirements  (1)  The 
DAS  shall  acknowledge  receipt  of  the 
request  directly  to  the  requester  If  a 
request  does  not  adequately  describe  the 
information  sought  in  accordance  with 
paragraph  (a)  of  this  section,  the 
requester  shall  be  notified  that  unless 
additional  information  is  provided,  no 
further  action  will  be  taken  The  request 
shall  be  forwarded  to  the  operating  unit 
or  office  which  originated  the 
information  or  which  has  primary 
interest  in  the  subject  matter  The  unit 
or  office  a.ssigned  action  shall  review 
the  information  in  accordance  with 

*?  4a. 7(c)(2)  through  (4)  within  twenty 
working  days 

(2)  The  action  offic:e  shall  determine 
whether,  under  the  declassification 
provisions  of  the  Department  of 
Commerce  National  Security  Manual, 
the  entire  document  or  portions  thereof 
may  be  d€(classified.  Declassification  of 
the  information  shall  be  accomplished 
by  a  designated  declassification 
authority.  Upon  declassification  the 
information  shall  be  remarked.  If  the 
information  is  not  partially  or  entirely 
df?<:lassified.  the  reviewing  official  shall 
provide  the  reasons  for  denial  by  citing 
the  applicable  provisions  of  E.O.  12958. 


When  the  classification  is  a  derivative 
decision  based  on  classified  source 
material  of  another  Federal  agency,  the 
action  office  shall  provide  the 
information  to  the  originator  for  review. 

(3)  If  information  is  decla.ssified.  the 
action  office  shall  also  determine 
whether  it  is  releasable  under  the 
Freedom  of  Information  Act.  If  the 
information  is  not  releasable.  the  action 
office  shall  advise  the  DAS  that  the 
information  has  been  declassified  but 
that  it  is  exempt  from  disclosure,  citing 
the  appropriate  exemption  of  the 
Freedom  of  Information  Act. 

(4)  If  the  request  for  declassification  is 
denied  in  whole  or  in  part,  the  requester 
shall  be  notified  of  the  right  to  appeal 
the  determination  within  sixty  calendar 
days  and  of  the  procedures  for  such  an 
appeal.  If  declassified  information 
remains  exempt  from  disclosure  under 
the  Freedom  of  Information  Act.  the 
requester  shall  be  advised  of  those 
appellate  procedures 

(d)  Fees  If  the  request  requires  the 
rendering  of  services  for  which  fees  may 
be  charged,  the  unit  assigned  action  may 
calculate  the  anticipated  fees  to  be 
charged  and  ascertain  the  requester's 
willingness  to  pay  the  allowable  charges 
as  a  precondition  to  taking  further 
action  on  the  request  in  accordance  with 
§4.11  of  the  Department  of  Commerce 
Freedom  of  Information  Act  rules  and 
§4.31  of  the  Department's  Privacy  Act 
rules. 

(e)  Right  of  appeal.  (1)  A  requester 
may  appeal  to  the  DAS  when 
information  requested  under  this 
section  is  not  completely  declassified 
and  released  after  expiration  of  the 
applicable  time  limits.  Within  thirty 
working  days  (i.e.,  excluding  Saturdays. 
Sundays,  and  days  on  which  Federal 
offices  are  closed)  of  receipt  of  a  written 
appeal. 

(i)  The  DAS  shall  determine  whether 
continued  classification  of  the  requested 
information  is  required  in  whole  or  in 
part:  if  information  is  declassified: 

(ii)  Determine  whether  it  is  releasable 
under  the  Freedom  of  Information  Act; 
and 

(iii)  Notify  the  requester  of  his 
determination,  making  available  any 
information  determined  to  be  releasable. 
If  continued  classification  is  required 
under  the  provisions  of  the  Department 
of  Commerce  National  Security  Manual, 
the  DAS  shall  notify  the  requester  of  his 
determination,  including  the  reasons  for 
denial  based  on  applicable  provisions  of 
E  O.  12958.  and  of  the  right  of  final 
appeal  to  the  Interagency  Security 
Classification  Appeals  Psinel. 

(2)  During  the  declassification  review 
of  information  under  appeal  the  DAS 
may  overrule  previous  determinations 
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in  whole  or  in  part  when,  in  his 
judgment,  continued  protection  in  the 
interest  of  national  security  is  no  longer 
required.  If  the  DAS  determined  that  the 
information  no  longer  requires 
classification,  it  shall  be  declassified 
and,  unless  it  is  otherwise  exempt  from 
disclosure  under  the  Freedom  of 
Information  Act,  released  to  the 
requester.  The  DAS  shall  advise  the 
original  reviewing  Commerce  office  or 
unit  of  his  decision. 

§  4a.8    Access  to  classified  information  by 
individuals  outside  ttte  Government. 

(a)  Industrial,  Educational,  and 
Commercial  Entities.  Certain  bidders, 
contractors,  grantees,  educational, 
scientific,  or  industrial  organizations 
may  receive  classified  information 
under  the  procedures  prescribed  by  the 
National  Industrial  Security  Program 
Operating  Manual. 

(b)  Access  by  historical  researchers 
and  former  Presidential  appointees.  An 
individual  engaged  in  historical 
research  projects  or  who  has  previously 
occupied  a  policy-making  position  to 
which  he  or  she  was  appointed  by  the 
President  may  be  authorized  access  to 
classified  information  for  a  limited 
period,  provided  that  the  head  of  the 
component  with  jurisdiction  over  the 
information; 

(1)  Determines  in  writing  that: 

(i)  Access  is  consistent  with  national 
security, 

(ii)  The  individual  has  a  compelling 
need  for  access,  and 

(iii)  The  Department's  best  interest  is 
served  by  providing  access: 

(2)  Obtains  in  writing  from  the 
individual: 

(i)  Consent  to  a  review  by  the 
Department  of  their  resultant  notes  and 
manuscripts  for  the  purpose  of 
determining  that  no  classified 
information  is  contained  in  them,  and 

(ii)  Agreement  to  safeguard  classified 
information  in  accordance  with 
applicable  requirements:  and 

(iii)  A  detailed  description  of  the 
individual's  research: 

(3)  Ensures  that  custody  of  classified 
information  is  maintained  at  a 
Department  facility; 

(4)  Limits  access  granted  to  former 
Presidential  appointees  to  items  that  the 
individual  originated,  reviewed,  signed, 
or  received  while  serving  as  a 
Presidential  appointee;  and 

(5)  Receives  from  the  DAS: 
(i)  A  determination  that  the 

individual  is  trustworthy;  and 

(ii)  Approval  to  grant  access  to  the 
individual. 

(c)  An  individual  seeking  access 
should  describe  the  information  with 
sufficient  specificity  to  locate  and 


compile  it  with  a  reasonable  amount  of 
effort.  If  the  access  requested  by  a 
historical  researcher  or  former 
Presidential  appointee  requires 
rendering  services  for  which  fair  and 
equitable  fees  may  be  charged,  the 
responsible  component  shall  notify  the 
individual  in  advance. 

(d)  This  section  applies  only  to 
classified  information  originated  by  the 
Department,  or  to  information  in  the 
sole  custody  of  the  Department. 
Otherwise,  the  individual  shall  be 
referred  to  the  classifying  agency. 

PART  4t>— PRIVACY  ACT  [REMOVED] 

3.  Remove  Part  4b. 

Dated:  May  17.  2000. 
Susan  Sutherland, 

Acting  Director  for  Executive  Budgeting  and 

Assistance  Management. 

[FR  Doc.  00-13161  Filed  5-30-00:  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  917 

[KY-225-fOR] 

Kentucky  Regulatory  Program 

agency:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

ACTION:  Proposed  rule;  public  comment 

period  and  opportunity  for  public 

hearing. 

SUMMARY:  OSM  is  announcing  receipt  of 
a  proposed  amendment  to  the  Kentucky 
regulatory  program  (Kentucky  program) 
under  the  Siu-face  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA).  The 
proposed  amendment  consists  of 
revisions  to  the  Kentucky  regulations 
pertaining  to  permitting,  abating 
violations,  and  constructing  roads  above 
highwalls.  The  amendment  is  intended 
to  revise  the  Kentucky  program  to  be 
consistent  with  the  corresponding 
Federal  regulations. 

DATES:  If  you  submit  written  comments, 
they  must  be  received  by  4  p.m..  (e.d.t.) 
on  tune  30.  2000.  If  requested,  a  public 
hearing  on  the  proposed  amendment 
will  be  held  on  June  26,  2000.  Requests 
to  speak  at  the  hearing  must  be  received 
by  4  p.m.  (e.d.t.)  on  June  15.  2000. 
ADDRESSES:  Mail  or  hand-deliver  your 
written  comments  and  requests  to  speak 
at  the  hearing  to  William  J.  Kovacic. 
Field  Office  Director,  at  the  address 
listed  below. 


You  may  review  copies  of  the 
Kentucky  program,  the  proposed 
amendment,  a  listing  of  any  scheduled 
public  hearings,  and  all  written 
comments  received  in  response  to  this 
document  at  the  addresses  listed  below 
during  normal  business  hours,  Monday 
through  Friday,  excluding  holidays.  You 
may  receive  one  free  copy  of  the 
proposed  amendment  by  contacting 
OSM's  Lexington  Field  Office. 
William  J.  Kovacic,  Director.  Lexington 
Field  Office,  Office  of  Surface  Mining 
Reclamation  and  Enforcement.  2675 
Regency  Road.  Lexington.  Kentuckv 
40503:  telephone:  (859)  260-8400.  E- 
Mail:  bkovacic@osmre.gov. 
Department  of  Surface  Mining 
Reclamation  and  Enforcement,  2 
Hudson  Hollow  Complex.  Frankfort, 
Kentucky  40601;  telephone:  (502) 
564-6940. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  J.  Kovacic.  Director.  Lexington 
Field  Office.  Telephone:  (859)  260- 
8400. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Kentucky 
Program 

On  May  18.  1982.  the  Secretar\-  of  the 
Interior  conditionally  approved  the 
Kentucky  program.  'You  can  find 
background  information  on  the 
Kentucky  program,  including  the 
Secretary's  findings,  the  disposition  of 
comments,  and  the  conditions  of 
approval  in  the  Mav  18.  1982.  Federal 
Register  (47  FR  21404).  You  can  find 
subsequent  actions  concerning  the 
conditions  of  approval  and  program 
amendments  at  30  CFR  917.11.  917.13, 
917.15.  917.16.  and  917.17. 

II.  Description  of  the  Proposed 
Amendment 

By  letter  dated  May  9.  2000 
(Administrative  Record  No.  KY-1473), 
Kentucky  submitted  a  proposed 
amendment  to  its  program  consisting  of 
enacted  House  Bills  (HB)  502  (partial). 
599.  and  792. 

HB  502  is  a  budget  bill  and  only  Part 
IX,  Item  36(b).  which  pertains  to  surface 
coal  mining  permits,  was  submitted.  It 
provides  that  the  permit  block 
provisions  of  KRS  350.085(6)  apply  to 
either  the  applicant  or  any  person  who 
owns  or  controls  the  applicant  who  is 
currently  in  violation.  It  requires  the 
cabinet  to  continue  in  effect  the  current 
administrative  regulations  on  ownership 
and  control,  provided  that  a  due  process 
hearing  is  afforded  at  the  time  the 
cabinet  makes  a  preliminary 
determination  to  impose  a  permit  block. 
It  requires  the  cabinet  to  conditionally 
issue  a  permit,  permit  renewal,  or 
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authorization  to  conduct  surface  coal 
mining  and  reclaraatiiin  operations,  if  it 
finds  that  a  direct  administrative  or 
judicial  appeal  is  presently  being 
pursued  in  good  faith  to  contest  the 
validity  of  the  determination  of 
ownership  and  control  linkage.  It 
requires  the  cabinet  to  cronditionally 
issue  permits  if  the  applicant  submits 
proof,  including  a  settlement  agreement, 
that  the  violation  is  being  abated  to  the 
satisfaction  of  the  issuing  State  or 
Federal  agency.  If  the  initial  judicial 
appeal  amrms  the  ownership  and 
control  linkage,  the  applicant  has  30 
days  to  submit  proof  that  the  violation 
has  been  or  is  in  the  process  of  being 
corrected.  The  applicant  is  not 
precluded  from  seeking  further  judicial 
relief. 

HB  599  creates  a  new  sec;tion  of  KRS 
Chapter  350.  Subsection  (1)  recognizes 
an  easement  of  necessity  on  behalf  of 
the  permittee  or  operator  for  the  limited 
purposes  of  abating  a  violation  if  the 
permittee  or  operator  has  been  issued  a 
notice  or  order  directing  abatement  of 
the  violation  on  the  basis  of  an 
imminent  danger  to  health  and  safety  of 
the  public  or  significant  imminent 
environmental  harm.  The  notice  or 
order  must  also  require  access  to 
property  for  which  the  permittee  or 
operator  does  not  have  legal  right  of 
entry  and  the  landowner  or  legal 
occupant  has  refused  access  for  this 
provision  to  apply 

Subsection  (2)  establishes  conditions 
under  which  the  cabinet  shall  terminate 
a  notice  of  nonconipliant:e  or  cessation 
order  for  a  violation  (other  than  a 
violation  described  in  Subsection  (1)),  if 
the  permittee  or  operator  responsible  for 
abatement  of  the  violation  has  been 
denied  access  to  the  land  necessary  to 
allow  abatement  of  the  violation 

Subsection  (3)  prohibits  the  cabinet 
from  terminating  a  notice  or  order  under 
this  section  if  it  determines  that  the 
denial  of  access  has  be«?n  procured 
through  collusion  betwmm  the  permittee 
or  operator  and  the  landowner  or  legal 
occupant  who  is  refusing  access.  If 
defines  "collusion"  and  provides  that 
any  such  act  shall  subjwt  the  permittee 
or  operator  to  penalties  under  KRS 
Chapter  350  for  willful  and  knowing 
refusal  to  correct  the  violation. 

Subsection  (4)  prohibits  termination 
of  a  notice  or  order  under  this  section 
if  there  is  any  common  ownership  or 
control  between  the  permittee  or 
operator  and  the  landowner  or  legal 
occupant.  It  also  prohibits  termination  if 
there  is  any  other  legal  relationship 
between  the  permittee  or  operator  and 
the  landowner  or  legal  occupant  except 
where  a  court  of  competent  jurisdiction 
has  determined  that  the  legal 


relationship  does  not  provide  for  a  right 
of  access. 

Subsection  (5)  requires  the  cabinet  to 
direct  abatement  measures  to  be  taken 
by  the  permittee  or  operator  to  prevent 
damage  to  lands  for  which  access  has 
not  been  denied. 

Subsection  (6)  provides  that 
termination  of  a  notice  or  order  under 
this  section  shall  not  affect  the 
assessment  of  a  civil  penalty  for  the 
violation  and  provides  that  nothing  in 
this  section  affects  a  person's  right  for 
damages  or  injunctive  relief. 

HB  792  amends  KRS  350.445(3).  It 
provides  that  the  land  above  the 
highwall  may  be  disturbed  for 
construction  of  a  permanent  road  only 
if  the  applicant  affirmatively 
demonstrates,  and  the  cabinet  makes  a 
detailed  written  determination,  that  the 
proposed  disturbance  facilitates 
compliance  with  KRS  Chapter  350.  It 
also  requires  that  the  land  disturbed  be 
limited  to  that  amount  necessary  to 
facilitate  compliance.  The  cabinet's 
determination  must  be  made  upon  the 
applicant's  demonstration  that  certain 
specific  requirements  will  be  met. 

ni.  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732  17(h).  OSM  is  seeking 
comments  on  whether  the  proposed 
amendment  satisfies  the  applicable 
program  approval  criteria  of  30  CFR 
732.15.  If  the  amendment  is  deemed 
adequate,  it  will  become  part  of  the 
Kentucky  program. 

Written  Comments:  If  you  submit 
written  or  electronic  comments  on  the 
proposed  rule  during  the  30-day 
comment  period,  they  should  be 
specific,  be  confined  to  issues  pertinent 
to  the  notice,  and  explain  the  reason  for 
your  recommendation(s).  We  may  not  be 
able  to  consider  or  include  in  the 
Administrative  Record  comments 
delivered  to  an  address  other  than  the 
one  listed  above  (see  ADDRESSES). 

Electronic  Comments  Please  submit 
Internet  comments  as  an  ASCII. 
WordPerfect,  or  Word  file  and  avoid 
using  spec:ial  characters  and  any  form  of 
encr\ption  Please  also  include  "Attn: 
SPATS  No   KY-225-FOR"  and  your 
name  and  return  address  in  your 
Internet  message.  If  vou  do  not  receive 
a  confirmation  that  we  have  received 
your  Internet  message,  contact  the 
Lexington  Field  Office  at  (859)  260- 
8400. 

Availability  of  Comments:  Our 
practice  is  to  make  comments,  including 
names  and  home  addresses  of 
respondents,  available  for  public  review 
during  regular  business  hours  at  the 
OSM  Administrative  Record  Room  (see 
ADDRESSES).  Individual  respondents 


may  request  that  we  withhold  their 
home  address  from  the  rulemaking 
record,  which  we  will  honor  to  the 
extent  allowable  by  law.  There  may  also 
be  circumstances  in  which  we  would 
withhold  from  the  rulemaking  record  a 
respondent's  identity,  as  allowable  by 
law.  If  you  want  us  to  withhold  your 
name  and/or  address,  you  must  state 
this  prominently  at  the  beginning  of 
your  comment.  However,  we  will  not 
consider  anonymous  comments.  We 
will  make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 

Public  Hearing:  If  you  want  to  speak 
at  the  public  hearing,  you  should 
contact  the  person  listed  under  FOR 
FURTHER  INFORMATION  CONTACT  by  4:00 
p.m.  (local  time),  on  June  15.  2000.  The 
location  and  time  of  the  hearing  will  be 
arranged  with  those  persons  requesting 
the  hearing.  If  no  one  requests  an 
opportunity  to  speak  at  the  public 
hearing,  the  hearing  will  not  be  held. 

To  assist  the  transcriber  and  ensure  an 
accurate  record,  we  request,  if  possible, 
that  each  person  who  testifies  at  a 
public  hearing  provide  us  with  a  written 
copy  of  his  or  her  testimony.  The  public 
hearing  will  continue  on  the  specified 
date  until  all  persons  scheduled  to 
speak  have  been  heard.  If  you  are  in  the 
audience  and  have  not  been  scheduled 
to  speak,  and  who  wish  to  do  so,  you 
will  be  allowed  to  speak  after  those  who 
have  been  scheduled.  We  will  end  the 
hearing  after  all  persons  scheduled  to 
speak  and  persons  present  in  the 
audience  who  wish  to  speak  have  been 
heard. 

Any  disabled  individual  who  has 
need  for  a  specicd  accommodation  to 
attend  a  public  hearing  should  contact 
the  individual  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

Public  Meeting:  If  only  one  person 
requests  an  opportunity  to  speak  at  a 
hearing,  a  public  meeting,  rather  than  a 
public  hearing,  may  be  held.  If  you  wish 
to  meet  with  OSM  representatives  to 
discuss  the  proposed  amendment,  you 
may  request  a  meeting  by  contacting  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT.  All  such  meetings 
will  be  open  to  the  public  and,  if 
possible,  notices  of  meetings  will  be 
posted  at  the  locations  listed  under 
ADDRESSES.  A  written  summary-  of  each 
meeting  will  be  made  a  part  of  the 
Administrative  Record. 
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rv.  Procedural  Determinations 

Executive  Order  12866 — Regulatory 
Planning  and  Review 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
under  Executive  Order  12866  . 

Executive  Order  12630 — Takings 

This  rule  does  not  have  takings 
implications.  This  determination  is 
based  on  the  analysis  performed  for  the 
counterpart  federal  regulation. 

Executive  Order  13132 — Federalism 

This  rule  does  not  have  federalism 
implications.  SMCRA  delineates  the 
roles  of  the  Federal  and  State 
governments  with  regard  to  the 
regulation  of  surface  coal  mining  and 
reclamation  operations.  One  of  the 
purposes  of  SMCRA  is  to  "establish  a 
nationwide  program  to  protect  society 
and  the  environment  from  the  adverse 
effects  of  surface  coal  mining 
operations."  Section  503(a)(1)  of 
SMCRA  requires  that  State  laws 
regulating  surface  coal  mining  and 
reclamation  operations  be  "in 
accordance  with"  the  requirements  of 
SMCRA.  and  section  503(a)(7)  requires 
that  State  programs  contain  rules  and 
regulations  "consistent  with" 
regulations  issued  by  the  Secretary 
pursuant  to  SMCRA. 

Executive  Order  12988 — Civil  Justice 
Reform 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988  and 
has  determined  that,  to  the  extent 
allowed  by  law,  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory' 
programs  and  program  amendments 
since  each  such  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  1255)  and 
30  CFR  730.11.  732.15.  and 
732.1 7(h)(10).  decisions  on  proposed 
State  regulatory  programs  and  program 
amendments  submitted  by  the  States 
must  be  based  solely  on  a  determination 
of  whether  the  submittal  is  consistent 
with  SMCRA  and  its  implementing 
Federal  regulations  and  whether  the 
other  requirements  of  30  CFR  parts  730. 
731.  and  732  have  been  met. 

National  Envirorimental  Policy  Act 

Section  702(d)  of  SMCRA  (30  U.S.C. 
1292(d))  provides  that  a  decision  on  a 
proposed  State  regulatory  program 
provision  does  not  constitute  a  major 
federal  action  within  the  meaning  of 


section  102{2)(C)  of  the  National 
Environmental  Policy  Act  (NEPA)  (42 
U.S.C.  4332(2)(C)).  A  determination  has 
been  made  that  such  decisions  are 
categorically  excluded  from  the  NEPA 
process  (516  DM  8.4.A). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
counterpart  federeil  regulations. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

This  rule  is  not  a  major  rule  under  5 
U.S.C.  804(2),  the  Small  Business 
Regulatory  Enforcement  Fairness  Act. 
This  rule: 

a.  Does  not  have  an  annual  effect  on 
the  economy  of  Si 00  million. 

b.  Will  not  cause  a  major  increase  in 
costs  or  prices  for  consumers, 
individual  industries.  Federal.  State,  or 
local  government  agencies,  or 
geographic  regions. 

c.  Does  not  nave  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  U.S.  based  enterprises  to 
compete  with  foreign-based  enterprises. 

This  determination  is  based  upon  the 
fact  that  the  State  submittal  which  is  the 
subject  of  this  rule  is  based  upon 
counterpart  Federal  regulations  for 
which  an  analysis  was  prepared  and  a 
determination  made  that  the  Federal 
regulation  was  not  considered  a  major 
rule. 

Unfunded  Mandates 

This  rule  will  not  impose  a  cost  of 
$100  million  or  more  in  any  given  year 


on  any  governmental  entity  or  the 
private  sector. 

List  of  Subiects  in  30  CFR  Part  917 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  May  19.  2000. 
Allen  D.  Klein. 

Regional  Director,  Appalachian  Regional 
Coordinating  Center. 

|FR  Doc.  00-13551  Filed  5-30-00:  8:45  ami 
BIUJNGCODE  4310-05-P 


DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 

32  CFR  Part  199 
RIN  0720-AA57 

Civilian  Health  and  Medical  Program  of 
the  Untformed  Services  (CHAMPUS); 
Methodology  for  Coverage  of  NIH- 
Sponsored  Cilnical  Trials 

AGENCY:  Office  of  the  Secretary,  DoD. 
ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  modifies 
the  general  prohibition  against 
CHAMPUS  cost-sharing  of  unproven 
drugs,  devices,  and  medical  treatments 
or  procedures  by  adding  a  provision 
allowing  a  waiver  of  the  prohibition  in 
connection  with  clinical  trials 
sponsored  or  approved  by  the  National 
Institutes  of  Health,  if  it  is  determined 
that  such  a  waiver  will  promote  access 
by  covered  beneficiaries  to  promising 
new  treatments,  and  contribute  to  the 
development  of  such  treatments. 
DATES:  Public  comments  must  be 
received  by  )uly  31 .  2000. 
ADDRESSES:  TRICARE  Management 
Activity  (TMA).  Program  Development 
Branch.  Aurora.  CO  80045-6900. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Larkin.  Office  of  the  Assistant 
Secretary'  of  Defense  (Health  Affairs)/ 
TRICARE  Management  Activity, 
telephone  (703)  681-3628. 
SUPPLEMENTARY  INFORMATION: 

I.  Proposed  Changes 

Introduction  and  Background 

On  January'  24.  1996,  the  Department 
provided  notice  in  the  Federal  Register 
(61  FR  1899)  of  an  expansion  of  an 
existing  demonstration  to  provide 
coverage  for  all  cancer  treatment  clinical 
trials  under  approved  National  Cancer 
Institute  (NCI)  clinical  trials.  The 
demonstrations  purpose  was  to 
improve  beneficiary  access  to  promising 
new  therapies,  assist  in  meeting  the 
National  Cancer  Institutes  clinical  trial 
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goals,  and  arrival  at  conclusions 
regarding  the  safety  and  efficacy  of 
emerging  therapies  in  the  treatment  of 
cancer.  The  demonstration  was  further 
expanded  on  June  21.  1999  (64  FR  109) 
to  include  cancer  prevention  clinical 
trials.  Based  on  the  improved 
beneficiary  access  to  these  trials,  and 
the  contributions  to  the  development  of 
such  treatments,  it  is  in  the  best  interest 
of  the  Department  and  its  beneficiaries 
to  continue  to  provide  access  through  an 
authorized  waiver  as  outlined  in  the 
proposed  rule 
This  proposed  rule  implements  title 

10,  United  States  Code,  section 
1079(a)(13)  which  provides  for  a  waiver 
of  the  general  prohibition  on  coverage  of 
unproven  medical  treatments  or 
procedures  in  connection  with  clinical 
trials  sponsored  or  approved  by  the 
National  Institutes  of  Health  if  the 
Secretary  of  Defense  so  determines  that 

a  waiver  will  promote  access  to 
promismg  new  treatments  and 
contributes  to  the  development  of  such 
treatments. 

11.  Regulatory  Procedures 

Executive  Order  12866  requires 
certain  regulatory  assessments  for  any 
significant  regulatorv'  action,  defined  as 
one  which  would  result  in  an  annual 
effect  on  the  et:onomy  of  $100  million 
or  more,  or  have  other  substantial 
impacts 

The  Regulatory  Flexibility  Act  (RFA) 
requires  that  eat:h  Federal  agency 
prepare,  and  make  available  for  public 
comment,  a  regulatory  flexibility 
analysis  when  the  agency  issues  a 
regulation  which  would  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

The  proposed  rule  will  not  impose 
additional  information  collection 
requirements  on  the  public  under  the 
Paperwork  Reduction  Act  of  199,5  (44 
U.S.C.  Chapter  .55). 

Public  comments  are  invited.  All 
comments  will  be  carefully  considered. 
A  discussion  of  the  [iiajor  issues 
received  by  public  comments  will  be 
included  with  the  issuance  of  the 
permanent  final  rule,  anticipated 
approximately  60  days  after  the  end  of 
the  comment  period 

List  of  Subjects  in  32  CFR  Part  199 

Claims,  Fraud,  Health  care.  Health 
insurance.  Individuals  with  disabilities. 
Military  personnel 

Accordingly.  32  CFR  part  199  is 
proposed  to  be  amended  as  follows: 


PART  199— [AMENDED] 

1.  The  authority  citation  for  Part  199 
continues  to  read  as  follows: 

Authority:  5  IJ  .S  C  ,301,  10  L'  S  C  Chapter 

2.  Section  199.4  is  proposed  to  be 
amended  by  adding  new  paragraph 
(e)(21)  and  revising  paragraph  (g)(15) 
introductory  text  to  read  as  follows: 

§  1 99.4    Basic  program  b«n«f its. 


(21)  National  Institutes  of  Health 
clinical  trials.  By  law,  the  general 
prohibition  against  CHAMPUS  cost- 
sharing  of  unproven  drugs,  devices,  and 
medical  treatments  or  procedures  may 
be  waived  in  connection  with  clinical 
trials  sponsored  or  approved  by  the 
National  Institutes  of  Health  if  it  is 
determined  that  such  a  waiver  will 
promote  access  bv  covered  beneficiaries 
to  promising  new  treatments  and 
contribute  to  the  development  of  such 
treatments.  A  waiver  shall  only  be 
exercised  as  authorized  under  this 
paragraph. 

(i)  Demonstration  waiver.  A  waiver 
may  be  granted  through  a  demonstration 
project  established  in  accordance  with 
§199.1(o). 

(ii)  Continuous  waiver.  (A)  General. 
As  a  result  of  a  demonstration  project 
under  which  a  waiver  has  been  granted 
in  connection  with  a  National  Institutes 
of  Health  clinical  trial,  a  determination 
may  be  made  that  it  is  in  the  best 
interest  of  the  government  and 
CHAMPUS  beneficiaries  to  end  the 
demonstration  and  continue  to  provide 
a  wiaver  for  CHAMPUS  cost-sharing  of 
the  specific  clinical  trial  Only  those 
specific  clinical  trials  identified  under 
paragraph  (e)(21)(ii)  of  this  section  have 
been  authorized  a  continuous  waiver 
under  c:HAMPUS. 

(B)  National  Cancer  Institute  (NCI) 
Sponsored  Cancer  Prevention, 
Screening,  and  Early  Detection  Clinical 
Trials.  A  continuous  waiver  under 
paragraph  (e)(21)  of  this  section  has 
been  granted  for  CHAMPUS  cost- 
sharing  for  those  CHAMPUS-eligible 
patients  selected  to  participated  in  NCI 
sponsored  Phase  II  and  Phase  III  studies 
for  the  prevention  and  treatment  of 
cancer 

(J)  CHAMPUS  will  co-st-share  all 
medical  care  and  testing  required  to 
determine  eligibility  for  an  NCI- 
sponsored  trial,  including  the 
evaluation  for  eligibility  at  the 
in.stitution  conducting  the  NCI- 


sponsored  study.  CHAMPUS  will  cost- 
share  all  medical  care  required  as  a 
result  of  participation  in  NCI-sponsored 
studies.  This  includes  purchasing  and 
administering  all  approved 
chemotherapy  agents  (except  for  NCI- 
funded  investigational  drugs),  all 
inpatient  and  outpatient  care,  including 
diagnostic  and  laboratory  services  not 
otherwise  reimbursed  under  an  NCI 
grant  program  if  the  following 
conditions  are  met: 

(/)  The  provider  seeking  treatment  for 
a  CHAMPUS-eligible  patient  in  an  NCI 
approved  protocol  has  obtained 
preauthorization  for  the  proposed 
treatment  before  initial  evaluation;  and, 

[ii)  Such  treatments  are  NCI 
sponsored  Phase  II  or  Phase  III 
protocols;  and, 

(Hi)  The  patient  continues  to  meet 
entry  criteria  for  said  protocol;  and 

[iv)  The  institutional  and  individual 
providers  are  CHAMPUS  authorized 
providers. 

(2)  CHAMPUS  will  not  provide 
reimbursement  for  care  rendered  in  the 
National  Institutes  of  Health  Clinical 
Center  or  costs  associated  with  non- 
treatment  research  activities  associated 
with  the  clinical  trials. 

(3)  Cost-shares  and  deductibles 
applicable  to  CHAMPUS  will  also  apply 
under  the  NCI-sponsored  clinical  trials. 

(4)  The  Director.  OCHAMPUS,  shall 
issue  procedures  and  guidelines 
establishing  NCI  sponsorship  of  clinical 
trials  and  the  administrative  process  by 
which  individual  patients  apply  for  and 
receive  cost-sharing  under  NCI 
sponsored  cancer  clinical  trials. 
***** 

(gl*   •    * 

(15)  Unproven  drugs,  devices,  and 
medical  treatments  or  procedures.  By 
law,  CHAMPUS  can  only  cost-share 
medically  necessary  supplies  and 
services.  Any  drug,  device,  or  medical 
treatment  or  procedure,  the  safety  and 
efficacy  of  which  have  not  been 
established,  as  described  in  this 
paragraph  (g)(15),  is  unproved  and 
cannot  be  cost-shared  by  CHAMPUS 
except  as  authorized  under 
§199.4(e)(20)  of  this  part. 

***** 

Dated:  May  24.  2000. 
L.M.  Bynum, 

.Alternate  USD  Federal  Register  Liaison 
Officer.  Department  of  Defense 
(FR  Doc.  0O-13,'J20  Filed  5-30-00:  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

43  CFR  Parts  2930,  3800,  8340,  8370. 
8560,  and  9260 

[WO-250-1220-PA-24  1A] 

RIN  10O4-AD25 

Permits  for  Recreation  on  Public 
Lands;  Correction 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Proposed  rule;  correction. 

SUMMARY:  The  Bureau  of  Land 
Management  (BLM)  published  in  the 
Federal  Register  of  May  16.  2000  (65  FR 
31234),  a  proposed  rule  on  permits  for 
recreation  on  public  lands.  In  the 
Preamble  of  the  proposed  rule,  a  section 
number  conversion  table  inadvertently 
listed  several  incorrect  new  section 
numbers.  This  document  corrects  those 
numbers. 

DATES:  The  public  comment  period  on 
the  proposed  rule  ends  on  July  17,  2000. 
FOR  FURTHER  INFORMATION  CONTACT:  Lee 
Larson  at  (202)  452-5168  as  to  the 
substance  of  the  proposed  rule,  or  Ted 
Hudson  at  (202)  452-5042  as  to 
procedural  matters.  Persons  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  contact  either  individual  by 
calling  the  Federal  Information  Relay 
Service  (FIRS)  at  (800)  877-8339.  24 
hours  a  day,  7  days  a  week. 

SUPPLEMENTARY  INFORMATION:  The 
Bureau  of  Land  Management  (BLM) 
published  in  the  Federal  Register  of 
May  16,  2000  (65  FR  31234),  a  proposed 
rule  on  permits  for  recreation  on  public 
lands.  In  the  Preamble  of  the  proposed 
rule,  the  section  number  conversion 
table  on  page  31235  inadvertently  listed 
several  incorrect  new  section  numbers. 
To  make  the  proposed  rule  clearer,  we 
need  to  correct  those  numbers. 

In  proposed  rule  FR  Doc.  00-12124, 
published  on  May  16,  2000  (65  FR 
31234),  make  the  following  corrections. 
On  page  31235,  in  the  first  column,  in 
the  Section  Conversion  Table,  for  the 
following  old  section  numbers,  the 
correct  new  section  numbers  are: 


Old  section 


New  section 


Old  section 


New  section 


§8372.2(3)  § 2932.24(a)(1)  and 

(2). 
§8372.2(b)  § 2932.24(a)(3) 

•  *  «  •  • 

§8372.5(a)(1)  §2932.56(a), 

2933.32. 


§8372.5(f)  § 2932.56(b)(2). 


Michael  H.  Schwartz, 

Group  Manager.  Regulatory  Affairs. 

[FR  Doc.  00-13513  Filed  5-3O-O0;  8:45  am] 

BIUJNG  CODE  4310-44-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  68 

[CC  Docket  No.  99-216;  FCC  00-171] 

2000  Biennial  Review;  Streamlining 
Technical  Criteria  and  Registration  for 
Customer  Premises  Equipment 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  document  proposes  to 
streamline  most  elements  of  the  process 
by  which  technical  criteria  are 
established  for  customer  premises 
equipment  (CPE  or  terminal  equipment) 
that,  once  approved,  local  exchange 
carriers  must  allow  to  be  connected  to 
the  public  switched  telephone  network 
(PSTN).  The  document  also  proposes  to 
minimize  Commission  assessment  of 
product  compliance  with  technical 
criteria  for  such  equipment.  The 
intended  effect  of  this  document  is  to 
seek  comment  on  various  options  for 
streamlining  these  processes. 
DATES:  Comments  are  to  be  filed  on  or 
before  June  23,  2000,  and  reply 
comments  are  due  on  or  before  July  7, 
2000.  Written  comments  must  be 
submitted  by  the  Office  of  Management 
and  Budget  (OMB)  on  the  proposed 
information  collections  on  or  before  July 
31,  2000. 

ADDRESSES:  Federal  Communications 
Commission.  Secretar\',  445  12th  Street. 
SW.,  Room  TW-B204F,  Washington,  DC 
20554.  In  addition  to  filing  comments 
with  the  Secretary,  a  copy  of  any 
comments  on  the  information 
collections  contained  herein  should  be 
submitted  to  Judy  Boley,  Federal 
Communications  Commission,  Room  1- 
C804,  445  12th  Street,  SW.,  Washington, 
DC  20554,  or  via  the  Internet  to 
jboley@fcc.gov,  and  to  Edward  C. 
Springer,  OMB  Desk  Officer,  Room 
10236  NEOB,  725  17th  Street,  NW., 
Washington,  DC  20503  or  via  the 
Internet  to 
edward.springer@omb.eop.gov. 


FOR  FURTHER  INFORMATION  CONTACT: 

Susan  Magnotti,  (202)  418-2320  or 
email  at  smagnott@fcc.gov  or  Staci  Pies 
at  (202)  418-2794  or  email  at 
spies@fcc.gov.  For  additional 
information  concerning  the  information 
collections  contained  in  this  NPRM 
contact  Judy  Boley  at  (202)  418-0214.  or 
email  at  jboley@fcc.gov. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summar\'  of  the  Commission's  Notice  of 
Proposed  Rulemaking  adopted  on  May 
15,  2000,  and  released  on  May  22.  2000. 
The  full  text  of  this  Notice  is  available 
for  inspection  and  copying  during        _ 
normal  business  hours  in  the  FCC 
Reference  Center.  445  12th  Street.  SW.. 
Washington.  DC  20554.  Comments  and 
reply  comments  will  be  available  for 
public  inspection  during  regular 
business  hours  in  the  FCC  Reference 
Center.  The  complete  text  may  also  be 
obtained  through  the  world  wide  web. 
at  http :/vi-Vi-w.fcc.gov/Burea u s /Common 
Carrier/Orders,  or  may  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Services. 
Inc..  1231  20th  Street.  NW.. 
Washington,  DC  20036. 

Paperwork  Reduction  Act 

1.  This  NPRM  contains  a  proposed 
information  collection.  The 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burdens, 
invites  the  general  public  and  the  Office 
of  Management  and  Budget  (OMB)  to 
comment  on  the  information 
collection(s)  contained  in  this  NPRM.  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  Public 
and  agency  comments  are  due  at  the 
same  time  as  other  comments  on  this 
NPRM;  OMB  notification  of  action  is 
due  60  days  from  date  of  publication  of 
this  NPRM  in  the  Federal  Register. 
Comments  should  address:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary'  for  the  proper  performance 
of  the  functions  of  the  Commission, 
including  whether  the  information  shall 
have  practical  utilits-;  (b)  the  accuracy  of 
the  Commissions  burden  estimates;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  information  on  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technolog>-. 

OMB  Control  Number:  3060-0056.' 

Title:  Registration  of  Telephone  and 
Data  Terminal  Equipment. 

Form  No.:  FCC  Form  730. 

Type  of  Review:  Revision  of  existing 
collection. 

Respondents:  Business  or  other  for- 
profit. 

Number  of  Respondents:  2400. 
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Estimated  Time  Per  Response:  24 
hours. 

Total  Annual  Burden:  57.600  hours. 

Cost  to  Respondents:  $2,700,000 

Needs  and  Uses:  This  information  is 
needed  to  ascertain  compliance  of 
customer  premises  equipment  with 
technical  criteria  designed  to  protect  the 
public  switched  network  from  certain 
specific  types  of  harm.  The  information 
would  be  used  by  the  Commission  in 
the  event  of  a  need  for  an  adjudicatory 
proceeding  regarding  the  level  of 
compliance  of  specific  pieces  of 
customer  premises  equipment.  It  would 
be  used  by  the  public  to  locate  the 
manufacturer  of  a  specific  piece  of 
customer  premises  equipment.  It  would 
also  be  used  by  the  L'.S.  Customs 
Service  to  determine  whether  customer 
premises  equipment  may  be  legally 
imported. 

Synopsis  of  Notice  of  Proposed 
Rulemaking 

2.  CPE  currently  i.s  regulated  by  part 
68  of  the  rules,  which  establishes 
technical  criteria  designed  to  ensure 
that  the  CPE  does  not  harm  the  PSTN 
or  telephone  company  personnel  and  a 
registration  process  to  verify  which  CPE 
complies  with  these  criteria.  Part  68 
requires  local  exchange  carriers  to  allow 
CPE  that  is  registered  as  part  68 
compliant  to  be  connected  to  their 
networks.  As  part  of  the  Commission's 
overall  mandate  to  reduce  regulation 
wherever  possible,  consistent  with  the 
public  interest,  the  Commission 
proposes  in  this  Notice  largely  to 
privatize  two  of  part  68 's  functions — 
first,  the  establishment  of  technical 
criteria  for  CPE  to  ensure  it  will  not 
harm  the  PSTN  and.  second,  the 
registration  process  used  to  determine 
whether  a  particular  model  of 
equipment  meets  those  standards.  The 
reduction  of  governmental  involvement 
in  the  setting  of  technical  criteria  and 
registration  of  CPE  is  expected  to  have 

a  beneficial  impact  upon  the  pace  of 
new  or  competitive  CPE  deployment, 
and  therefore  it  is  expected  to  increase 
the  choices  available  to  consumers. 

3.  The  proposals  in  this  Notice  are 
based  on  positions  that  emerged  from  a 
series  of  industry  fnra  the  Commission 
held  in  July  1999  to  explore  the  extent 
to  which  regulations  in  part  68.  other 
than  the  hearing  aid  compatibility  and 
volume  control  (HAC/VC)  rules,  may  no 
longer  be  necessary.  The  Commission 
also  includes  proposals  patterned  after 
the  rules  establishing  interconnection 
rules  for  cable  television  devices   In  this 
Notice,  the  Commission  proposes  to 
retain  in  the  rules  proscriptions  against 
certain  harms  to  the  PSTN  that  can  be 
caused  by  offending  CPE.  The 


Conunission  also  proposes  that  the  rules 
continue  to  require  that  local  exchange 
carriers  (LECs)  allow  CPE  that  meets 
technical  criteria  for  network  protection 
to  be  connected  freely  to  their  networks. 
However,  rather  than  the  Commission's 
continuing  to  set  such  technical  criteria, 
the  Conunission  proposes  in  this  Notice 
to  use  one  of  several  potential  industry 
standards-setting  processes.  The  only 
technical  criteria  that  the  Commission 
proposes  to  retain  in  the  rules  are  those 
that  ensure  access  to 
telecommunications  and  services  by 
persons  with  disabilities  and  those  that 
deal  with  network  demarcation  and 
inside  wire.  To  ensure  that  the  public 
interest  is  adequately  protected,  the 
Commission  proposes  to  provide  for  de 
novo  Commission  review  and 
enforcement,  where  necessary,  of  the 
industry-established  technical  criteria  in 
the  event  of  an  appeal  regarding  the 
criteria.  The  Commission  expects, 
however,  that  such  involvement  would 
be  extremely  limited. 

4.  The  Commission  proposes  three 
options  for  an  industry  standards-setting 
process.  Under  Option  A  the 
Commission  would  choose  a 
"gatekeeper"  SDO  that  will  establish 
and  publish  technical  criteria  for  CPE 
developed  pursuant  to  American 
National  Standards  Institute  (ANSI) 
procedures  for  consensus  bodies.  Thus, 
LECs  would  have  to  permit  connection 
to  the  PSTN  of  any  CPE  that  meets  the 
technical  criteria  endorsed  by  the 
"gatekeeper"  SDO.  This  option  would 
not  modify  the  existing  industry 
standards  setting  process  and  the 
excellent  cooperation  that  today  exists 
among  standards  groups.  Ideally, 
commenters  that  prefer  this  option 
would  agree  on  what  entity  the 
Commission  should  designate  as  the 
"gatekeeper"  SDO.  Under  Option  B.  we 
would  rely  directly  on  consensus 
positions  achieved  under  standards 
development  processes  and 
organizations.  This  is  essentially  the 
same  policy  the  Commission  adopted 
for  television  "set  top  boxes  "  used  in 
cable  television  and  similar  systems 
The  Commission's  rules  would  establish 
general  requirements  that  networks  are 
to  be  protected  from  harms  that  could  be 
caused  when  terminal  equipment  is 
connected  and  that  customers  have  a 
right  to  coimect  terminal  equipment  that 
will  not  harm  networks.  The 
Commission's  rules  also  would  provide 
that  terminal  equipment  that  complies 
with  technical  specifications  that  are 
designed  to  protect  networks  from  harm 
and  that  are  consensus  positions 
recommended  by  any  national 
standards-setting  organization  would  be 


presumed  to  comply  with  the 
Commission's  general  requirements  on 
networks  and  customers'  rights.  Under 
Option  C,  the  Commission  proposes  that 
interconnection  standards  be  developed 
by  national  standards  organizations  and 
that  specific  standards  be  incorporated 
by  reference  into  the  Commission's 
rules. 

5.  The  Commission  also  proposes  to 
assign  to  private  industry  the  process  of 
verifying  that  specific  CPE  meets  the 
established  technical  criteria.  The 
Commission  has  already  established  a 
procedure  whereby  CPE  manufactiu^rs 
may  submit  their  products  to  private 
Telecommunications  Certifications 
Bodies  (TCBs).  rather  than  the 
Commission,  for  part  68  registration.  In 
this  Notice,  the  Commission  proposes  to 
replace  Commission  registration  entirely 
with  either  expanded  use  of  the  TCBs 
for  certification,  or  self-certification  or 
verification. 

6.  The  Commission  maintains  a  data 
base  of  terminal  equipment  registered 
pursuant  to  part  68.  Consistent  with  the 
proposal  in  this  Notice  to  privatize 
many  of  the  Commission's  cixrrent  part 
68  functions,  the  Commission  proposes 
that  a  private  entity  be  responsible  for 
sponsoring  and  maintaining  a  similar 
database.  Entities  obtaining  equipment 
approval  from  TCBs  and  entities  using 
either  DoC  or  verification  would  be 
required  to  submit  pertinent 
information  regarding  their  identity  and 
approved  equipment  to  a  database 
administrator.  The  only  standards 
proposed  for  the  database  of  approved 
CPE  are  that  it  be  accurate  and  that  it 
be  readily  available  at  a  reasonable  cost 
to  users. 

7.  The  Anti-Drug  Abuse  Act  (ADAA), 
21  use  862;  47  CFR  1.2001  through 
1.2003,  requires  an  entity  receiving  a 
"federal  benefit"  to  certify  compliance 

with  ADAA  requirements.  In  its 
decision  implementing  the  ADAA,  the 
Commission  applied  the  definition  of 
"license"  found  in  the  APA  to 
determiiie  the  scope  of  the  term 
"license  "  as  used  in  47  U.S.C.  section 
5301  and  thus  to  define  the  scope  of 
federal  benefits,  see  Amendment  of  Part 
1  of  the  Commission's  Rules  to 
Implement  Section  5301  of  the  Anti- 
Drug  Abuse  Act  of  1988,  Gen.  Docket 
No.  90-312,  Report  and  Order,  6  FCC 
Red  7551  (1991)  (ADAA  Report  and 
Order).  The  APA  defines  "license"  as 
including  "the  whole  or  part  of  an 
agency  permit,  certificate,  approval, 
registration,  charter,  membership, 
statutory  exemption  or  other  form  of 
permission,"  5  USC  551(8).  Pursuant  to 
this  definition.  Commission  Part  68 
registration  of  equipment  was  found  to 


Federal  Register /Vol.  65,  No.  105 /Wednesday,  May  31,  2000 /Proposed  Rules 


34631 


be  included  within  the  scope  of  the 
ADAA. 

8.  The  Commission  seeks  comment  on 
whether  the  proposed  DoC  or 
verification  procedures  require  ADAA 
certification.  In  addition,  the 
Commission  requests  comment  on 
whether  any  conflict  would  exist 
between  use  of  the  TCB  procedure  on 
the  one  hand,  which  currently  requires 
certification  under  the  ADAA.  and  the 
use  of  DoC  and/or  verification 
procedures  on  the  other  hand,  which 
potentially  might  not  be  subject  to 
ADAA  requirements.  The  Commission 
requests  comment  on  whether  any 
ADAA  certification  continues  to  be 
required  if  it  adopts  the  proposed 
privatization/streamlining  proposals. 

9.  The  Commission  is  committed  to 
ensuring  that  persons  with  disabilities 
and  other  consumers  continue  to  receive 
the  full  level  of  enforcement  that  they 
currently  receive.  There  was,  however, 
some  discussion  in  the  fora  regarding 
the  effect  of  changing  the  registration 
process  to  DoC  or  verification  on 
compliance  with  rules  intended  to 
protect  access  by  persons  with 
disabilities.  The  Commission  requests 
comment  on  whether  changes  in  the 
registration  process  proposed  in  this 
Notice  may  unintentionally  affect 
compliance  with  consumer  protection 
and  HAC/VC  provisions  of  part  68.  The 
Commission  seeks  comment  on  whether 
any  of  the  changes  to  part  68  proposed 
in  this  Notice  will  have  an  adverse 
impact  on  consumer  protection  or  part 
68  HAC/VC  rules. 

10.  In  addition,  any  complaints 
regarding  compliance  with  the  technical 
criteria  relating  to  part  68  HAC/VC  and 
consumer  protection  in  part  68  would 
come  directly  to  the  Commission,  as 
they  do  now.  The  Commission  seeks 
comment  on  whether  the  present  part  68 
complaint  procedures  regarding  the 
HAC/VC  rules  should  be  replaced  or 
augmented  with  the  procedures 
developed  pursuant  to  section  255  of 
the  Communications  Act,  parts  6  and  7 
of  the  Commission's  Rules. 

1 1 .  Parties  generally  agree,  and  the 
Commission  so  proposes,  that  the 
Commission  should  retain  ultimate 
responsibility  to  enforce  compliance 
with  its  rules,  which  would  include 
industry-developed  technical  criteria 
that  it  may,  upon  appeal,  review  and 
enforce  through  a  de  novo  review 
process.  Moreover,  the  Commission 
proposes  these  enforcement  policies 
notwithstanding  which  option  for 
establishment  of  technical  criteria  it 
chooses,  and  which  equipment  approval 
option  it  chooses. 

12.  The  Commission  requests 
comment  on  whether  it  would  be 


appropriate  for  the  Commission  to 
revise  the  part  68  complaint  rules, 
solely  for  complaints  arising  from  HAC/ 
VC  rules,  to  incorporate  procedures 
recently  adopted  pursuant  to  section 
255  and  225  of  the  Act.  See 
Implementation  of  Sections  255  and 
251(a)(2)  of  the  Communications  Act  of 
1934,  as  Enacted  by  the 
Telecommunications  Act  of  1996 — 
Access  to  Telecommunications  Service. 
Telecommunications  Equipment  and 
Customer  Premises  Equipment  by 
Persons  with  Disabilities,  WT  Docket 
No.  96-198.  FCC  99-181.  Report  and 
Order  and  Further  Notice  of  Inquir\',  64 
FR  63235  (Nov.  19.  1999);  see  also " 
Telecommunications  Relay  Ser\'ices  and 
Speech-to-Speech  Services  for 
Individuals  with  Hearing  and  Speech 
Disabilities.  CC  Docket  No.  98-67.  FCC 
00-56.  Report  and  Order  and  Further 
Notice  of  Proposed  Rulemaking, — FCC 
Red.  (rel.  Mar.  6.  2000).  In  these 
proceedings,  the  Commission  made  it 
easier  for  consumers  to  file  complaints 
and  for  subject  entities  to  move  quickly 
to  resolve  them.  Accordingly,  the 
Commission  requests  comment  on 
whether  a  similar  approach  would  be 
beneficial  for  enforcement  of  part  68 
HAC/VC  rules. 

13.  The  Commission  proposes,  solely 
for  complaints  arising  from  compliance 
with  the  technical  criteria  intended  to 
prevent  harm  to  the  PSTN,  that  prior  to 
filing  a  complaint  with  the  Commission 
a  party  must  follow  an  alternative 
dispute  resolution  process  designed  to 
minimize  the  number  of  complaints 
needing  Commission  de  novo  review. 
This  provision  requires  the  complainant 
to  certify  that  it  has  made  a  good  faith 
effort  to  discuss  the  possibility  of 
settlement  with  each  entity  against 
which  it  is  filing  a  complaint,  and/or 
with  the  local  exchange  carrier.  The 
Commission  further  requests  comment 
on  an  alternative  step:  for  equipment 
registered  by  a  TCB.  would  it  be 
appropriate  to  refer  the  complaint  to  the 
TCB  that  issued  the  registration?  If  these 
alternative  dispute  resolution 
procedures  do  not  resolve  the 
complaint,  the  complainant  may  then 
petition  the  Commission  under  the 
applicable  complaint  procedures. 

Procedural  Matters 

A.  Ex  Parte  Presentations 

14.  The  matter  in  CC  Docket  No.  99- 
216.  initiated  by  this  NPRM,  shall  be 
treated  as  a  "permit-but-disclose" 
proceeding  in  accordance  with  the 
Commission's  ex  parte  rules.  Persons 
making  oral  ex  parte  presentations  are 
reminded  that  memoranda  sununarizing 
the  presentations  must  contain 


summaries  of  the  substance  of  the 
presentations  and  not  merely  a  listing  of 
the  subjects  discussed.  More  than  a  one 
or  two  sentence  description  of  the  views 
and  arguments  presented  is  generally 
required.  Other  rules  pertaining  to  oral 
and  written  presentations  are  set  forth 
in  the  rules  as  well. 

B.  Initial  Regulatory  Flexibility  Act 
Analysis 

15.  The  following  is  a  summar\'  of  the 
Initial  Regulatory  Flexibility  Analysis 
(IRFA)  created  for  the  Notice.  See  5 
U.S.C.  603.  The  RFA.  see  5  U.S.C.  601 
et  seq..  has  been  amended  by  the 
Contract  With  America  Advancement 
Act  of  1996,  Public  Law  104-121.  110 
Stat.  847  (1996)  (CWAAA).  Title  II  of  the 
CWAAA  is  the  Small  Business 
Regulatorv  Enforcement  Fairness  Act  of 
1996  (SBREFA).  The  Commission  has 
prepared  this  present  Initial  Regulator\' 
Flexibility  Analysis  (IRFA)  of  the 
possible  significant  economic  impact  on 
small  entities  by  the  policies  and  rules 
proposed  in  this  Notice  of  Proposed 
Rulemaking.  Written  public  comments 
are  requested  on  this  IRFA.  Comments 
must  be  identified  as  responses  to  the 
IRFA  and  must  be  filed  by  the  deadlines 
for  comments  on  the  Notice  of  Proposed 
Rulemaking.  The  Commission  will  send 
a  copy  of  the  Notice  of  Proposed 
Rulemaking,  including  this  IRFA.  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration.  See  5  U.S.C. 
603(a).  In  addition,  the  Notice  of 
Proposed  Rulemaking  and  IRFA  (or 
summaries  thereof)  will  be  published  in 
the  Federal  Register.  See  id. 

16.  Need  for,  and  Objectives  of.  the 
Proposed  Rules.  This  Notice  of 
Proposed  Rulemaking  is  a  significant 
step  forward  in  the  Commission's 
initiative  to  largely  privatize  the  process 
by  which  technical  criteria  are 
established  for  customer  premises 
equipment  (CPE  or  terminal  equipment) 
that  may  be  sold  for  connection  to  the 
public  switched  telephone  network 
(PSTN),  and  for  the  registration  of  such 
equipment.  The  proposals  in  this  Notice 
largely  are  based  on  the  consensus 
positions  of  the  participants  in  a  series 
of  industry  forums  the  Commission  held 
in  July  1999  to  explore  the  extent  to 
which  regulations  in  part  68,  other  than 
the  HAC/VC  rules,  may  no  longer  be 
necessary.  The  majority  of  commenters 
and  forum  participants  generally  argued 
that:  (a)  Carriers'  networks  must  be 
protected;  (b)  one  imiform  set  of 
national  technical  standards  is 
necessary;  (c)  there  are  few,  if  any, 
unnecessary  technical  requirements  in 
Part  68  at  present;  (d)  the  Commission 
should  retain  the  authority  to  ensure 
that  the  telephone  network  is  protected; 


34632 


Federal  Register /Vol.  65.  No.  105/ Wednesday,  May  31,  2000  /  Proposed  Rules 


and  (e)  the  functions  of  tpchnical 
iTiteria  development,  laboratory 
qualification,  and  regi.stration  of 
equipment,  currently  performed  by  the 
C^ommission,  largely  can  be  privatized. 

17.  In  this  Notice,  the  Oimmission 
proposes  that  the  new  part  68  would 
contain  no  detailed  technical  criteria  for 
protection  of  the  network,  no 
descriptions  and  schematics  of 
connectors,  and  none  of  the  existing 
rules  that  pertain  to  application  by 
manufacturers  and  importers  directly  to 
the  ("ommission  for  (Kjuipmont 
registration.  The  Commission  proposes, 
in  place  of  these  rules,  that  local 
exchange  carriers  must  permit 
connection  to  the  PSTN  of  any  CPE  that 
meets  the  technical  criteria  set  by  an 
industry  standards  body  or  bodies.  This 
Notic:e  proposes  alternative  ways  that 
the  determination  might  be  made 
whether  a  piece  of  CPK  meets  the 
industry's  criteria.  in<:luding 
certification  by  a  telecommunications 
certification  body  {T('B)  and  self- 
certification  by  the  manufacturer  Both 
the  industry's  technical  criteria  and  the 
certifit:ation  of  individual  CPE  would  be 
subject  to  a  ( Aimmissiim  de  novo 
review  or  enforcement  process.  While 
the  industry  would  make  its 
determinations  regarding  te<:hnical 
criteria  under  the  guidancf!  of  the 
Commission's  policies  and  regulations, 
its  technical  criteria  would  not  be 
binding  on  the  Commission  in  the  (?vent 
ofde   novo  review  or  enforcement   The 
industry's  administration  activity  would 
assist  us  in  the  implementation  of  the 
C^ommissions  objectives  to  permit 
c;onnection  of  CPE  to  the  PSTN  without 
causing  harm,  but  the  industry- 
standards  body  or  bodies  would  not 
determine  the  final  outcome  of  technical 
criteria  matters.  Therefore,  as 
administrator  of  its  technical  criteria 
program  governing  the  prevention  of 
harm  to  the  PSTN,  the  industry- 
standards  body  or  bodies  would  not  be 
performing  a  Commission  policy 
function.  Although  the  proposals,  to 
transfer  the  responsibility  for  the 
development  and  maintenance  of  CPE 
tec:hnical  criteria  from  this  (lommission 
to  an  industry  body  subject  to  de   ntjvo 
review  or  enforcement,  represent  a  new 
paradigm  for  part  fiH  regulation,  this 
procedure  is  in  fact  a  logical  progression 
of  the  C^ommission's  historic  n^gulalion 
of  CPE  and  is  similar  to  other 
doregulatory  initiatives  the  Commission 
has  used. 

18  In  addition,  the  Commission 
proposes  to  largely  privatize  t»quipment 
registration  by  devolving  this  function, 
currently  performed  solely  bv  this 
Commission,  to  Telecommunications 
Certification  Bodies  (TCBs).  which  the 


Commission  has  previously  established 
to  streamline  and  privatize  some  of  the 
regulatory  processes.  TCBs  would  use 
the  technical  criteria  developed  by 
industry  to  determine  whether 
equipment  meets  the  requirements  for 
registration.  The  Commission  also 
proposes  to  establish  new  procedures 
for  manufacturer  self-declaration  of 
conformity  or  verification  pursuant  to 
the  technical  criteria,  and  the 
Commission  requests  comment  on  the 
details  pertaining  to  these  options 
Thus,  under  the  proposed  new  rules  for 
part  68.  if  CPE  meets  the  technical 
criteria,  and  if  it  is  registered  pursuant 
to  the  new  privatized  registration  rules, 
then  wireline  telephone  companies 
must  permit  the  equipment  to  be 
connected  to  the  PSTN. 

19  Legal  Basis  In  this  Notice  of 
Proposed  Rulemaking,  the  Commission 
tentatively  concludes  that  the 
Commission  has  the  necessary  statutory 
authority  to  adjust  the  part  68  program 
as  proposed  herein.  For  example,  the 
prtjprised  changes  are  entirely  in 
furtherance  of  the  Commission's 
statutory  mission  "to  make  available 

a  rapid,  efficient.  Nation-wide,  and 
world-wide  wire  and  radio 
communications  service  with  adequate 
facilities.   .       .  47  U.S.C   151;  see  also 
North  Carcjlina  Utilities  Commission  v. 
FCC,  537  F.2d  787.  793-94  (4th  Cir. 
1976).  Further,  the  proposed  changes 
are  justified,  at  least  in  part,  on  the  basis 
of  the  same  statutory  authority  which 
was  relied  upon  in  1975  when  the  part 
68  program  was  originally  implemented, 
e.g..  sections  4(i).  4(j).  and  201-205. 
F'inally.  as  noted  previously,  the 
proposed  changes,  if  adopted,  will 
further  the  competitive  goals  of  the  1996 
Act. 

20  The  proposal  herein  is  further 
supported  by  the  past  regulatory 
framework  for  part  68.  The  part  68  First 
Report  and  Order  stressed  that  the 
Commission's  guiding  objective  for 
competitive  CPE  registratitm  is  that  it 
would  remain  "simple  and  easy  to 
administer  as  is  reasonably  possible 
with  a  minimum  of  government 
intervention."  The  Commission's  goals 
were  to  produce  an  absolute  minimum 
of  expense  to  both  the  government  and 
private  industry,  to  the  benefit  of  the 
ultimate  consumer,  while  at  the  same 
time  protecting  the  PSTN  from  harms 
that  could  be  caused  by  the  connection 
of  faulty  terminal  equipment. 
Accordingly,  the  Commission 
tentatively  concludes  in  this  Notice  of 
Proposed  Rulemaking  that,  in  view  of 
the  changes  in  the  industry  and  the 
market  for  CPE  over  the  past  twenty-five 
years,  the  key  objectives  that  led  to  the 
original  adoption  of  the  part  68  program 


can  better  be  served  through  a  different 
mix  of  government  and  private  industry- 
involvement. 

2 1 .  Description  and  Estimate  of  the 
Number  of  Small  Entities  To  Which  the 
Proposed  Rules  Will  Apply.  The  RFA 
directs  agencies  to  provide  a  description 
of.  and,  where  feasible,  an  estimate  of 
the  number  of  small  entities  that  may  be 
affected  by  the  proposed  rules,  if 
adopted.  5  U.S.C.  603(b)(3).  The 
Regulatory-  Flexibility  Act  defines  the 
term  "small  entity"  as  having  the  same 
meaning  as  the  terms  "small  business." 

"small  organization.  "  and  "small 
business  concern"  under  section  3  of 
the  Small  Business  Act.  Id.  601(3).  A 
small  business  concern  is  one  which:  (1) 
is  independently  owned  and  operated; 
(2)  is  not  dominant  in  its  field  of 
operation;  and  (3)  satisfies  any 
additional  criteria  established  by  the 
SBA.  Id.  632. 

22.  RFA  analyses  and  certifications 
need  only  address  the  impact  of  rules  on 
small  entities  directly  regulated  by  those 
rules.  Mid-Tex  Electric  Cooperative,  Inc. 
V.  FERC.  773  F.2d  327.  342-43  (DC.  Cir. 
1985).  The  Commission's  equipment 
authorization  rules  directly  regulate 
only  manufacturers  of  equipment, 
which  must  satisfy  the  Commission's 
product  approval  requirements.  Small 
test  laboratories  are  not  directly 
regulated  by  the  proposed  Commission 
rules.  Thus,  to  the  extent  that  any 
testing  laboratories  would  be  affected  by 
these  proposed  rules,  such  entities  are 
not  addressed  in  this  IRFA. 

23.  The  Commission  has  not 
developed  a  definition  of  small 
manufacturers  of  telephone  terminal 
equipment.  The  closest  applicable 
definitions  under  SBA  rules  is  for 
manufacturers  of  telephone  and 
telegraph  apparatus  (SIC  3661).  which 
defines  a  small  manufacturer  as  one 
having  1,000  or  fewer  employees.  13 
CFR  121.201,  Standard  Industrial 
Classification  (SIC)  Code  3661. 

24.  According  to  1992  Census  Bureau 
data,  there  were  479  such 
manufacturers,  and  of  those.  436  had 
999  or  fewer  employees,  and  seven  had 
between  1 .000  and  1 ,499  employees. 
1992  Economic  Census,  Industry  and 
Employment  Size  of  Firm,  Table  ID 
(prepared  by  U.S.  Census  Bureau  under 
contract  to  the  U.S.  Small  Business 
Administration).  The  Commission 
estimates  that  there  are  fewer  than  443 
small  manufacturers  of  terminal 
equipment  that  may  be  affected  by  the 
proposed  rules. 

25.  Description  of  Projected 
Reporting.  Recordkeeping,  and  Other 
Compliance  Requirements.  The 
Commission  is  proposing  to  remove  the 
requirement  that  applicants  for 
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equipment  authorization  apply  to  the 
Commission,  and  instead  propose  that 
they  apply  to  designated 
Telecommunications  Certification 
Bodies.  The  Commission  is  proposing 
that  instead  of  submitting  part  68 
application  information  to  the 
Commission,  the  TCBs  would  be 
required  to  submit  the  data  to  a 
nationwide  database  instead,  which 
shall  be  administered  by  a  private 
entity.  The  Commission  is  also 
proposing  to  offer  responsible  parties 
the  option  to  use  either  a  Self- 
Declaration  of  Conformity  or  a 
verification  process  for  equipment 
authorization.  Such  parties  would  have 
to  submit  data  concerning  their 
equipment  to  a  nationwide  database. 

26.  Further,  the  Commission  is 
proposing  to  privatize  development  and 
maintenance  of  technical  criteria  for 
terminal  equipment,  other  than  those 
technical  criteria  required  for 
compliance  with  the  HAC/VC  and 
consumer  protection  rules,  which  the 
Commission  proposes  to  retain.  Small 
entities  with  an  interest  in  the 
development,  interpretation,  and  waiver 
of  such  technical  criteria  would  be 
required  to  seek  the  ruling  of  the 
standard  development  organization 
responsible  for  the  standard  at  issue  in 
the  first  instance.  The  Commission, 
however,  proposes  to  retain  full 

de  novo  review  procedures  for  any 
industry  decision. 

27.  The  Commission  also  proposes  to 
require  that  certain  information 
regarding  the  equipment  authorized 
under  part  68  would  be  placed  into  a 
publicly  available  database.  This 
information  would  be  available  for 
review  of  technical  parameters  of 
specific  equipment,  including 
parameters  required  for  compliance 
with  hearing  aid  compatibility,  volume 
control,  and  other  HAC/VC 
requirements.  This  requirement  would 
not  be  a  new  information  requirement 
since  application  data  is  currently 
required  and  kept  in  a  Commission 
database. 

28.  Finally,  the  Commission  proposes 
to  unify  the  numbering  system  and  the 
logo  that  must  be  imprinted  on 
customer  premises  equipment. 
Currently,  part  15  and  part  68  have 
different  labeling  and  different 
registration  numbering  systems. 

29.  Steps  Taken  to  Minimize 
Significant  Economic  Impact  on  Small 
Entities,  and  Significant  Alternatives 
Considered.  The  RFA  requires  an 
agency  to  describe  any  significant 
alternatives  that  it  has  considered  in 
reaching  its  proposed  approach,  which 
may  include  the  following  four 
alternatives:  (1)  the  establishment  of 


differing  compliance  or  reporting 
requirements  or  timetables  that  take  into 
account  the  resources  available  to  small 
entities;  (2)  the  clarification, 
consolidation,  or  simplification  of 
compliance  or  reporting  requirements 
imder  the  rule  for  small  entities;  (3)  the 
use  of  performance,  rather  than  design, 
standards;  and  (4)  an  exemption  from 
coverage  of  the  rule,  or  any  part  thereof, 
for  small  entities. 

30.  The  proposals  in  this  Notice  are 
designed  to  reduce  the  length  of  time  for 
new  technology  to  reach  the  market. 
This  may  benefit  small  entities 
especially  because  the  proposals  would 
cut  any  manufactiirer's  cost  to  bring  an 
equipment  design  to  market. 
Alternatives  for  making  these  reductions 
are  included  in  the  form  of  options  for 
different  methods  of  (1)  industry 
development  and  maintenance  of 
technical  standards  and  (2)  equipment 
registration.  The  Commission  requests 
comment  on  these  options. 

31.  The  Commission  requests 
comment  on  whether  small  entities 
would  be  adversely  affected  by  the 
proposals  herein,  particularly  whether 
the  proposed  enforcement  procedures  or 
any  of  the  proposed  options  for 
establishing  technical  criteria  would 
have  a  significant  economic  impact.  The 
Commission  believes  that  the  proposals 
would  have  either  no  impact,  or  would 
reduce,  any  economic  burdens  on  small 
entities. 

32.  Federal  Rules  that  May  Duplicate. 
Overlap,  or  Conflict  With  the  Proposed 
Rules.  None. 

C.  Comment  Filing  Procedures 

33.  Interested  parties  may  file 
comments  on  or  before  June  23,  2000 
and  reply  comments  on  or  before  July  7, 
2000.  Parties  must  file  an  original  and 
four  copies  of  each  filing.  All  filings 
must  be  sent  to  the  Commission's 
Secretary,  Magalie  Roman  Salas,  Office 
of  the  Secretary,  Federal 
Communications  Commission,  445 
Twelfth  Street,  SW,  Room  TW-B204F. 
Washington,  DC  20554.  Comments  may 
be  filed  using  the  Conmiission's 
Electronic  Comment  Filing  System 
(ECFS)  or  by  filing  paper  copies.  See 
Electronic  Filing  of  Documents  in 
Rulemaking  Proceedings,  68  FR  24,121 
(1998).  Conunents  filed  through  the 
ECFS  can  be  sent  as  an  electronic  file 
via  the  Internet  to  http://www.fcc.gov/e- 
file/ecfs.html.  Generally,  only  one  copy 
of  an  electronic  submission  must  be 
filed.  In  completing  the  transmittal 
screen,  commenters  should  include 
their  full  name.  Postal  Service  mailing 
address,  and  the  applicable  docket 
number.  CC  Docket  No.  99-216. 


34.  Written  comments  must  be 
submitted  by  the  Office  of  Management 
and  Budget  (OMB)  on  the  proposed 
information  collections  on  or  before  July 
31,  2000.  In  addition  to  filing  comments 
with  the  Secretary,  a  copy  of  any 
comments  on  the  infcmnation 
collections  contained  herein  should  be 
submitted  to  Judy  Boley,  Federal 
Communications  Commission.  Room  1- 
C804,  445  12th  Street,  SW.,  Washington. 
DC  20554,  or  via  the  Internet  to 
jboley%fcc.gov  and  to  Edward  C. 
Springer,  OMB  Desk  Officer.  Room 
10236  NEOB,  725  17th  Street,  NW.. 
Washington,  DC  20503  or  via  the 
Internet  to 
edward.springer@omb.eop.gov. 

35.  Parties  should  also  file  one  copy 
of  any  documents  filed  in  this  docket 
with  the  Commission's  copy  contractor. 
International  Transcription  Services. 
Inc.,  1231  20th  Street.  NW.  Washington. 
DC  20036.  Comments  and  reply 
comments  will  be  available  for  public 
inspection  during  regular  business 
hours  in  the  FCC  Reference  Center.  445 
12th  Street.  SW..  Washington,  DC 
20554. 

List  of  Subiects  in  47  CFR  Part  68 

Administrative  practice  and 
procedure.  Communications  common 
carriers.  Conununications  equipment. 
Labeling,  Reporting  and  recordkeeping 
requirements.  Telephone. 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretan, 

|FR  Doc.  00-13588  Filed  5-30-00;  8:45  ami 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  648 
[I.D.  052300A] 

New  England  Fishery  Management 
Council;  Public  Meeting 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notification  of  public  meeting. 

SUMMARY:  The  New  England  Fishery- 
Management  Council  (Council)  will 
hold  a  2-day  public  meeting  on  June  14 
and  15,  2000,  to  consider  actions 
affecting  New  England  fisheries  in  the 
exclusive  economic  zone  (EEZ). 
DATES:  The  meeting  will  be  held  on 
Wednesday,  June  14.  2000,  beginning  at 
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9:30  am   and  Thursday.  |iine  15. 
beginning  at  8:30  am 
ADDRESSES:  The  mooting  will  he  held  at 
the  Sheraton  Harborsido  Hotel.  250 
Market  Street.  Portsmouth.  NH  03801; 
telephone  (603)  431-2300.  Requests  for 
special  accommodations  should  b<! 
addressed  to  the  Now  England  Fishery 
Management  (Council.  50  Water  Street. 
Mill  2,  Newburyport.  MA  01950; 
telephone  (978)  465-0492. 
FOR  FURTHER  INFORMATtON  CONTACT:  Paul 
J.  Howard,  Executive  Director.  New 
England  Fishery  Management  Council 
(978) 465-0492 
SUPPLEMENTARY  INFORMATION: 

Wednesday,  June  14,  2000 

After  introductions,  the  meeting  will 
begin  with  a  report  from  the  Chairman 
of  the  Council's  Magnuson-Stevons 
Fishery  Conservation  and  Management 
Act  (Magnuson-Stevens  Act)  Committet? 
(committee).  The  c:ommittee  will  seek 
Council  guidance  on  issues  to  be 
considered  for  the  development  of 
comments  during  the  Magnuson- 
Stevens  Act  reauthorization  process  and 
may  ask  for  approval  of  preliminary 
draft  comments  This  agenda  item  will 
be  followed  by  two  presentatiijns  to  be 
discussed  by  NMFS  staff:  An  overview 
of  the  Vessel  Monitoring  System 
Program  in  the  Northeast;  and 
Applications  of  Vessel  Monitoring 
Systems  for  Improved  P'isheries  .Science 
and  Managemeni.  Amendment  10  to  the 
Atlantic  Sea  Scallop  Fishery 
Management  Plan  (FMP)  and  related 
topics  will  be  discussed  during  the 


second  half  of  the  day  The  Scallop 
Committee  will  present  proposed 
Amendment  10  management 
alternatives.  Alternatives  selected  for 
further  development  will  be  analyzed  in 
terms  of  their  scallop,  habitat,  bycatch. 
gear  conflict,  enforcement,  and  social 
and  economic  impacts  in  a  Draft 
Supplemental  Environmental  Impact 
Statement  Under  consideration  are 
proposals  for:  Rotational  area 
management  (which  would  also  require 
a  re-estimation  of  the  overfishing 
definition  reference  points,  consistent 
with  the  expected  change  in  size 
selection  and  other  factors):  a 
requirement  for  scallop  nets  to  be 
modified  to  achieve  the  same  selectivity 
and/or  equivalent  fishing  mortality  as 
dredges;  a  change  in  the  fishing  year 
and  the  annual  review  process;  and 
possibly  adjusting  the  present  crew  size 
limits.  The  Scallop  Committee  also  will 
provide  an  update  on  the  development 
of  the  annual  adjustment  to 
management  measures  for  the  FMP 
(Framework  Adjustment  14)  scheduled 
to  take  effect  in  March  2001. 

Thursday,  )une  15,  2000 

The  sef:ond  day  of  the  meeting  will 
begin  with  reports  on  recent  activities 
from  the  Council  Chairman,  Executive 
Director,  the  Regional  Administrator, 
Northeast  Region,  NMFS  (Regional 
Administrator).  Northeast  Fisheries 
Science  Center  and  Mid-Atlantic 
Fishery  Management  (Council  liaisons, 
and  representatives  of  the  Coast  Guard. 
NMFS  Enforcement,  and  the  Atlantic 
States  Marine  Fisheries  Commission. 


Announcement  of  Experimental  Fishery 
Application 

The  Regional  Administrator  will 
discuss,  during  the  reports  portion  of 
the  agenda,  the  receipt  of  an 
experimental  fishing  proposal  submitted 
by  the  Massachusetts  Division  of  Marine 
Fisheries  (MADMF)  for  which  the 
issuance  of  Exempted  Fishing  Permits 
(EFPs)  is  required.  The  Regional 
Administrator  has  made  a  preliminary 
determination  that  the  application  is 
complete  and  warrants  further 
consideration.  The  public  may  comment 
during  the  discussion  at  the  Council 
meeting,  or  may  submit  comments  in 
writing.  Written  comments  must  be 
received  by  June  15,  2000,  and  should 
be  submitted  to:  Patricia  Kurkul, 
Regional  Administrator.  NMFS, 
Northeast  Regional  Office,  1  Blackburn 
Drive,  Gloucester,  MA  01930.  Written 
comments  may  be  submitted  by 
facsimile  (fax)' to  (978)  281-9135,  but 
may  not  be  submitted  via  e-mail  or  the 
Internet.  The  proposal  is  summarized 
here. 

The  MADMF  proposes  to  continue  the 
work  they  conducted  beginning  in  1997 
to  show  that  small-mesh  whiting  fishing 
with  a  raised  footrope  trawl 
configuration  can  effectively  target 
whiting  in  areas  east  of  Cape  Cod.  The 
experimental  area,  formerly  referred  to 
as  Area  3  during  the  1999  experiment, 
is  proposed  to  be  modified  this  year  by 
shifting  the  western  boundary  farther 
west  to  the  port  of  Chatham,  MA  (see 
coordinates  below). 


Point  Number 

Latitude 

Longitude 

4 

42=^^14  05' 
42^09  20 

70''08  80' 
69°47  80' 

7    „ 

„. ** *—... ..••!•. ...«.....t.-.....,., .,..•,«.♦.,— « , ,, 

8    „ „ 

«»••••••"■•■•••«■•■•••«••■•■•••*•■••••■•*••••■•«>••••■«»«■■■«.. <>*.a.*4.*t >•.•>•■■*■■>*•.■•*.■••••.. «r**«**>a>..a...i*. a. •■«•■. 

41-54  85' 

69"35.20 

9     „ 

•■•••••..*••»■.•■•«.•■■.•(■•■■«■«»«»*■>■»«**•.•■«»••••.■•*•■•••.•*■•■.■••.•.■••••••«.■..»■.■■■«•«.■••..«.••.•••..•,,»,,..,«,..,. 

4r41  50' 

69°32  85' 

10  

■•.■•■(••(■■•■..^.•■■•.■•(••■••.••••.•••.«».».S..».B**I«»4 >••.•>■>•»•.•.•••.«•..•»*■•.*■»•.■•»(•••■..(.•*■«•■•■>••. ■.•*•■•■.«»■• 

4r39  00' 

69''44  30' 

11   

•■•■••■•..»..a«»«*«»««*«»4>.. *•..■.•..•>•»...•■■•»«*■>•«•«»•••>.«(.•■••.•«■•■.«.,«, a... «.«...,«,.^,,.. «».,.., a.,,,. .,,.,..,„,, 

41  45  60' 

69°51  80' 

12  

, »•••».•»»••.••§■.■«••■,■.■«•,..«,«..»«,.,,,..,,,,,,,,,.,,..... 

4V52  30' 

69°52  55' 

13  

41=55  50' 

69°5345 

4  

42  14  05' 

70°08  80' 

V 

This  change  in  area  would  likely 
expand  the  participating  fleet  and 
improve  our  understanding  of  bycatch 
levels  in  the  area  through  increased  data 
collection  and  gear  experimentation. 
The  industry  cooperative  expttriment  is 
proposed  to  take  place  from  September 
1  to  December  30.  2000  The  experiment 
is  likely  to  involve  approximately  20 
vessels;  5  vessels  in  the  early  part  of  the 
season  (September  through  Novemlx^r) 
and  an  additional  15  beginning  in  late 


November  through  to  December  2000. 
Enrollment  would  be  established  by  the 
MADMF  similar  to  last  year,  when 
historical  participation  and  previous 
experience  with  the  raised  footope  trawl 
gear  operation  played  a  role  in  the 
selection  process  conducted  by  the 
MADMF.  It  is  expected  that  100  percent 
of  the  partic:ipants  would  be  vessels 
from  Chatham,  MA.  during  the  early 
part  of  the  season  beginning  in 
.September  through  to  October.  In 


November  and  December,  it  is  expected 
that  approximately  50  percent  of  the 
participants  would  be  from  the  ports  of 
Gloucester  and  Provincetown,  MA,  with 
the  remaining  vessels  continuing  to  be 
from  Chatham.  The  purpose  of  the 
experimental  fishery  is  to  document 
bycatch  levels  in  this  area.  If  they  are 
below  the  5-percent  regulated 
multispecies  bycatch  standard,  the 
fishery  could  be  found  to  be  an 
exempted  fishery. 
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The  Council  approved  an  exemption 
request  for  an  area  comprising  the 
experimental  Areas  2B  and  4  under 
Framework  35  to  the  Northeast  Fishery 
Management  Plan  {Framework  35).  The 
MADMF  did  not  request  that  Area  3  be 
included  in  the  exemption  due  to  the 
low  sample  size  and  inconclusive  data 
results  from  previous  year's 
experiments.  Therefore,  this  year's 
experiment  proposes  to  increase  the 
sampling  size  (fleet  size  expansion)  and 
improve  the  confidence  level  of  data  on 
bycatch  of  regulated  multispecies, 
overall  effort,  species  composition  and 
gear  performance. 

The  MADMF  has  stated  that  the  gear 
specifications  would  be  identical  to 
those  approved  under  Framework  35, 
including  the  minimum  mesh  size 
requirement  of  2.5  inches  (6.35  cm),  the 
headrope,  ground  gear,  footrope  and 
drop  chains  settings  and  configurations, 
option  to  use  the  sweepless  trawl,  and 
a  prohibition  on  use  of  net 
strengtheners.  Also,  net  possession 
restrictions  would  be  amended  to  allow 
fishermen  to  leave  their  large-mesh 
groundfish  net  aboard  the  vessel  (in 
addition  to  the  small  mesh  raised 
footrope  trawl)  when  enrolled  in  the 
fishery. 

The  area  defined  by  the  MADMF  for 
the  experiment  overlaps  a  portion  of  the 
Gulf  of  Maine  Rolling  Closure  Area  V 
(Rolling  Closure  Area)  from  October  1 — 
November  30,  2000.  NMFS  is  also 
requesting  conunents  on  MADMF's 
request  that  participants  in  the 
experimental  fishery  be  allowed  to  fish 
in  the  Rolling  Closure  Area.  The 
MADMF  hopes  that  this  overlap  would 
help  define  a  continuous  exemption 
area  including  the  area  proposed  in 
Frcunework  35  and  the  area  proposed  in 
this  experiment. 

The  MADMF  personnel  would  sea 
sample  approximately  10-20  percent  of 
the  total  trips  during  the  course  of  the 
experimental  fishery  season;  September 
through  December  of  2000.  In  addition, 
participants  would  be  required  to  record 
catch  information  on  a  tow-by-tow  basis 
on  MADMF-supplied  logs  and  submit 
all  logs  weekly  to  MADMF.  If  bycatch 
problems  should  develop,  MADMF 
would  take  the  appropriate  remedial 
actions  to  amend  the  problem,  as  they 
have  in  past  years. 

EFPs  would  be  issued  to  participating 
federally  permitted  whiting  vessels  to 
exempt  them  from  DAS,  mesh  size  and 
other  gear  restrictions  required  as  part  of 
the  Northeast  Multispecies  FMP  during 
the  specified  season. 

Following  reports  and  consideration 
of  the  experimental  fishery  proposal,  the 
Groundfish  Committee  will  report  on 
the  development  of  Amendment  13  to 


the  Northeast  Multispecies  FMP.  The 
Habitat  Committee  will  report  during 
the  afternoon  session.  Included  will  be 
a  presentation  on  the  2000  Habitat 
Annual  Review  Report,  discussion  and 
possible  approval  of  recommendations 
concerning  the  establishment  of  one  or 
more  dedicated  habitat  research  areas, 
and  review  and  possible  approval  of  a 
letter  to  the  Minerals  Management 
Service  about  proposed  sand  mining  off 
the  New  Jersey  coast. 

Prior  to  addressing  any  other 
outstanding  business,  the  Capacity  and 
Herring  Committees  will  update  the 
Council  on  their  most  recent  activities. 

Although  other  non-emergency  issues 
not  contained  in  this  agenda  may  come 
before  this  Council  for  discussion,  those 
issues  may  not  be  the  subject  of  formal 
action  during  this  meeting.  Council 
action  will  be  restricted  to  those  issues 
specifically  listed  in  this  notice  and  any 
issues  arising  after  publicat-.on  of  this 
notice  that  require  emergency  action 
under  section  305(c)  of  the  Magnuson- 
Stevens  Act,  provided  the  public  has 
been  notified  of  the  Councils  intent  to 
take  final  action  to  address  the 
emergency. 

The  New  England  Council  will 
consider  public  comments  at  a 
minimum  of  two  Council  meetings 
before  making  recommendations  to  the 
Regional  Administrator  on  any 
framework  adjustment  to  a  fishen.' 
management  plan.  If  she  concurs  with 
the  adjustment  proposed  by  the  Council, 
the  Regional  Administrator  has  the 
discretion  to  publish  the  action  either  as 
proposed  or  final  regulations  in  the 
Federal  Register.  Documents  pertaining 
to  framework  adjustments  are  available 
for  public  review  7  days  prior  to  a  final 
vote  by  the  Council. 

Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  Paul 
].  Howard  (see  ADDRESSES)  at  least  5 
days  prior  to  the  meeting  date. 

Dated:  May  24.  2000. 
Richard  W.  Surdi, 

Acting  Director.  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Ser\'ice. 
|FR  Doc.  00-13569  Filed  5-30-00:  8:45  am] 
BILUNG  CODE  3S10-22-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  660 

[Dockat  No.  000524153-0153-01;  I.D. 
0421 OOC] 

RIN0648-AO11 

Fisheries  off  West  Coast  States  and  in 
the  Western  Pacific;  Highly  Migratory 
Species  Rshery;  Control  Date 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Advance  Notice  of  Proposed 
Rulemaking;  Notice  of  a  control  date  for 
Pacific  Coast  Highly  Migrator)'  Species 
Fisheries;  request  for  comments. 

SUMMARY:  The  Pacific  Fishery 
Management  Coimcil  (Council)  is 
developing  a  Fishery  Management  Plan 
(FMP)  for  Highly  Migratory  Species 
(HMS)  off  the  Pacific  Coast  that  would 
place  HMS  species  such  as  tuna, 
billfish.  and  sharks  under  Federal 
management.  This  document  aimounces 
a  control  date  of  March  9.  2000,  after 
which  vessels  participating  in  the 
commercial  (troll,  long  line,  drift  gillnet, 
harpoon,  purse  seine),  and  charter  boat 
fisheries  for  HMS  may  not  be  qualified 
if  the  Council  determines  that  a  program 
to  limit  entry  to  the  fisheries  is 
appropriate.  The  intended  effect  of  this 
announcement  is  to  discourage 
speculative  entry  into  the  Pacific  Coast 
HMS  fisheries  while  the  Council 
determines  whether,  it  will  limit 
participation  in  the  fisheries  in  the 
future.  If  the  Council  decides  to  limit 
future  participation,  it  will  decide  on 
criteria  at  that  time. 

DATES:  Comments  must  be  submitted  by 
June  30.  2000. 

ADDRESSES:  Comments  on  this  advance 
notice  of  proposed  rulemaidng  may  be 
mailed  to  Jim  Lone,  Chairman.  Pacific 
Fishery  Management  Council.  2130  SW 
Fifth  Avenue.  Suite  224.  Portland.  OR 
97201. 

FOR  FURTHER  INFORMATION  CONTACT: 

Svein  Fougner,  Sustainable  Fisheries 
Division,  Southwest  Region,  NMFS. 
562-980-^040. 

SUPPLEMENTARY  INFORMATION:  The 
Council  was  established  under  section 
302(a)(1)(F))  of  the  Magnuson-Stevens 
Fishery'  Conservation  emd  Management 
Act.  The  Council  has  concluded  that  an 
HMS  FMP  is  needed  and  has  named  a 
plan  development  team.  The  Council 
sponsored  scoping  sessions  to  obtain 
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public  comment  on  matters  that  should 
be  considered  in  the  FMP.  Several 
people  strongly  supported  the 
development  of  the  FMP,  but  urged  the 
Council  to  establish  a  control  date  so 
that  there  would  not  be  a  rush  to  enter 
the  fishery  during  the  plan  development 
process.  These  persons  were  especially 
concerned  that  recent  tight  restrictions 
in  the  groundfish  fishery  and  continued 
restrictions  in  the  ocean  salmon  fishery 
might  encourage  entry  to  the  HMS 
fisheries.  The  Council  subsequently 
heard  advice  from  its  advisory  subpanel 
in  support  of  a  control  date  and  from  the 
public  (some  of  whom  supported  a 
control  date)  at  its  meeting  in  March 
2000.  After  considering  the  comments 
and  weighing  the  alternatives,  the 
Council  agreed  that  March  9,  2000, 
should  be  established  as  a  control  date 
for  the  commercial  and  charter  boat 
sectors  of  the  HMS  fisheries.  The 
Council  requested  that  NMFS  publish  a 


notification  of  this  control  date  in  the 
Federal  Register. 

The  Council  anticipates  that  the  plan 
development  process  will  take 
approximately  one  year.  The  Council 
has  not  yet  determined  that  limited 
entry  in  one  or  more  fishery  sectors  is 
necessary  or  appropriate.  However,  the 
Council  is  aware  that  there  is  often  a 
rush  to  enter  any  fishery  for  which  a 
new  FMP  is  being  developed,  in 
anticipation  that  a  limited  entry 
program  could  be  proposed  that  would 
use  historic  and  recent  participation  as 
criteria  for  eligibility  for  limited  entry 
permits. 

The  implementation  of  any 
management  measures  for  the  fishery 
affecting  one  or  more  of  these  fishery 
sectors  will  require  approval  of  the  FMP 
and  implementation  of  associated 
regulations.  Any  action  will  require  a 
regulatory  proposal  with  public  input 
and  supporting  analysis,  NMFS 
approval,  and  publication  of  the 


implementing  regulation  in  the  Federal 
Register.  If  catch  history  is  used  as  a 
basis  for  eligibility  for  participation,  it  is 
likely  that  catch  by  persons  entering 
after  the  control  date  will  not  be 
considered  in  determining  eligibility  for 
a  limited  entry  permit.  The  Council  also 
may  decide  to  use  participation  prior  to 
the  control  date  as  a  permit  eligibility 
criterion.  Fishers  are  not  guaranteed 
future  participation  in  the  HMS  fishery, 
regardless  of  their  date  of  entry  or  level 
of  participation  in  the  fishery. 

This  advance  notice  of  proposed 
rulemalting  has  been  determined  to  be 
not  significant  for  purposes  of  Executive 
Order  12866. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  Mav  24.  2000. 
Andrew  A.  Rosenberj;. 

Deputy  Assistant  Administrator  for  Fisheries. 
Sational  Marine  Fisbenes  Service 
|FR  Dot    00-1 3S70  Filed  5-30-00;  8:45  ami 
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DEPARTMENT  OF  AGRICULTURE 

Office  of  the  Secretary 

Motlce  of  Solicitation  for  Membership 
to  the  National  Agricultural  Research, 
Extension,  Education,  and  Economics 
Advisory  Board. 

AGENCY:  Research.  Education,  and 

Economics.  USDA. 

ACTION:  Solicitation  for  membership. 

summary:  The  United  States  Department 
of  Agriculture  announces  solicitation  for 
nominations  to  fill  10  vacancies  on  the 
National  Agricultural  Research. 
Extension.  Education,  and  Economics 
Advisory  Board. 

DATE:  Deadline  for  Advisory  Board 
member  nominations  is  June  23,  2000. 
SUPPLEMENTARY  INFORMATION:  Section 
802  of  the  Federal  Agricultural 
Improvement  and  Reform  Act  of  1996 
authorized  the  creation  of  the  National 
Agricultural  Research.  Extension. 
Education,  and  Economics  Advisory 
Board.  The  Board  is  composed  of  30 
members,  each  representing  a  specific 
category  related  to  farming  or  ranching, 
food  production  and  processing,  forestry 
research,  crop  and  animal  science,  land- 
grant  institutions,  food  retailing  and 
marketing,  rural  economic  development, 
and  natural  resource  and  consumer 
interest  groups,  among  many  others. 
The  Board  was  first  appointed  in 
September  1 996  and  one-third  of  the  30 
members  were  appointed  for  a  1,  2,  and 
3  year  term,  respectively. 

As  a  result  of  the  staggered 
appointments,  the  terms  for  10  of  the  30 
members  who  represent  10  specific 
categories  will  expire  September  30, 
2000.  Nominations  for  a  3-year 
appointment  for  all  10  of  the  vacant 
categories  are  sought.  Nominees  will  be 
carefully  reviewed  for  their  broad 
expertise,  leadership,  and  relevancy  to  a 
category.  The  10  vacancies  are: 
A.  National  Farm  Organization 
C.  Food  Animal  Commodity  Producers 


F.  National  Crop  Commodity 

Organizations 
K.  National  Human  Health  Associations 
P.  Hispanic-serving  Institutions 

Q.  American  Colleges  of  Veterinary 
Medicine 

S.  Transportation  of  Food  and 
Agricultural  Products  (Foreign  and 
domestic] 

U.  Food  and  Fiber  Processors 

Z.  International  Development/Private 
Sector  Organizations 

CC.  National  Social  Science 
Associations 

Nominations  are  being  solicited  from 
organizations,  associations,  societies, 
councils,  federations,  groups,  and 
companies  that  represent  a  wide  variety 
of  food  and  agricultural  interests. 
Nominations  for  one  individual  who  fits 
several  of  the  categories  listed  above,  or 
for  more  than  one  person  who  fits  one 
category  will  be  accepted.  Please 
indicate  the  specific  membership 
category  for  each  nominee.  Each 
nominee  must  fill  out  a  form  AD-755, 
"Advisory  Committee  Membership 
Background  Information"  (which  can  be 
obtained  from  the  contact  person  below) 
and  will  be  vetted  before  selection.  Send 
nominatee's  name,  resiome,  and  their 
completed  AD-755  to  the  Office  of  the 
Advisory  Board,  Research,  Education, 
and  Economics,  Room  344A  Jamie  L. 
Whitten  Building,  Department  of 
Agriculture,  Washington,  DC  20250- 
2255  no  later  than  June  23,  2000. 

FOR  FURTHER  INFORMATION  CONTACT: 

Deborah  Hanftnan,  Executive  Director, 
National  Agricultural  Research, 
Extension,  Education,  and  Economics 
Advisory  Board,  Research,  Education, 
and  Economics  Advisory  Board  Office, 
Room  344A,  Jamie  L.  Whitten  Research, 
Education,  and  Economics  Advisory 
Board  Office,  Room  344A,  Jamie  L. 
Whitten  Building,  U.S.  Department  of 
Agriculture,  STOP:  2255,  1400 
Independence  Avenue,  SW, 
Washington,  DC  20250-2255. 
Telephone:  202-720-3684.  Fax:  202- 
720-6199,  or  e-mail:  lshea@reeusda.gov. 

Done  at  Washington,  D.C.  this  16th  day  of 
May  2000. 
I.  Miley  Gonzalez, 

Under  Secretary,  Research,  Education,  and 
Economics. 
[FR  Doc.  00-13550  Filed  5-30-00;  8:45  ami 
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DEPARTMENT  OF  AGRICULTURE 

Food  Safety  and  Inspection  Service 
[Docket  No.  0(M)05N] 

International  Standard-Setting 
Acthdties 

AGENCY:  Food  Safety  and  Inspection 
Service,  USDA. 
ACTION:  Notice. 

SUMMARY:  This  notice  informs  the  public 
of  the  sanitary  and  phytosanitarv- 
standard-setting  activities  of  the  Codex 
Alimentarius  Commission  (Codex),  in 
accordance  with  section  491  of  the 
Trade  Agreements  Act  of  1979,  as 
amended,  and  the  Uruguay  Round 
Agreements  Act,  Pub.  L.  103-465.  108 
Stat.  4809.  It  also  provides  a  list  of  other 
standard-setting  activities  of  Codex, 
including  commodity  standards, 
guidelines,  codes  of  practice,  and 
revised  texts.  This  notice,  which  covers 
the  time  periods  from  June  1.  1999,  to 
May  31,  2000.  and  June  1,  2000.  to  May 
31.  2001.  seeks  comments  on  standards 
currently  under  consideration  and 
recommendations  for  new  standards. 
ADDRESSES:  Submit  any  written 
comments  to:  FSIS  Docket  Clerk.  U.S. 
Department  of  Agriculture.  Food  Safety 
and  Inspection  Service,  Room  102. 
Cotton  Annex,  Washington,  DC  20250- 
3700.  Please  state  that  yoiu"  comments 
refer  to  Codex  and,  if  your  comments 
relate  to  specific  Codex  committees, 
please  identify'  those  committees  in  your 
comments  and  submit  a  copy  of  your 
comments  to  the  delegate  from  that 
particular  committee.  All  comments 
submitted  will  be  available  for  public 
inspection  in  the  Docket  Clerk's  Office 
between  8:30  a.m.  and  4:30  p.m.. 
Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT:  F. 
Edward  Scarbrough,  Ph.D.,  United 
States  Manager  for  Codex,  U.S. 
Department  of  Agricultiire,  Office  of  the 
Undersecretary  for  Food  Safety,  Room 
4861,  South  Agriculture  Building,  1400 
Independence  Avenue,  SW, 
Washington,  DC  20250-3700;  (202)  205- 
7760.  For  information  pertaining  to 
particular  committees,  the  delegate  of 
that  committee  may  be  contacted.  (A 
complete  list  of  U.S.  delegates  and 
alternate  delegates  can  be  found  in 
Attachment  2  to  this  notice.)  Docimients 
pertaining  to  Codex  are  accessible  via 
the  Worid  Wide  Web  at  the  following 
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address:  http://www, fao.org/waicent/ 
faoinfo/economir/esn/codex/  The  US 
Codex  Office  also  maintains  a  website  at 
http://www.fsis  usda.gov/()A/Codex/ 
index.htm 

SUPPLEMENTARY  INFORMATION: 
Background 

The  World  Trade  Organization  (WTO) 
was  established  on  January  1,  1995,  as 
the  common  international  institutional 
framework  for  the  conduct  of  trade 
relations  among  its  members  in  matters 
related  to  the  Uruguay  Round  Trade 
Agreements.  The  WTO  is  the  successor 
organization  to  the  General  Agreement 
on  Tariffs  and  Trade  (GATT).  U.S. 
membership  in  the  WTO  was  approved 
and  the  Uruguay  Round  Agreements  Act 
was  signed  into  law  by  the  President  on 
December  8.  1994  The  Uruguay  Round 
Agreements  became  effective,  with 
respect  to  the  United  States,  on  January 
1.  1995.  Pursuant  to  section  491  of  the 
Trade  Agreements  Act  of  1979.  as 
amended,  the  President  is  required  to 
designate  an  agency  to  be  responsible 
for  informing  the  public  of  the  sanitary 
and  phytosanitary  (SPS)  standard- 
setting  activities  of  each  international 
standard-setting  organization.  Codex. 
International  Office  of  Epizootics,  and 
the  International  Plant  Protection 
Convention  The  President,  pursuant  to 
Proclamation  No.  6780  of  March  23, 
1995  (60  FR  1.5845).  designated  the  US 
Department  of  Agriculture  as  the  agency 
responsible  for  informing  the  public  of 
sanitary  and  phytosanitary  standard 
setting  activities  of  each  international 
standard-setting  organization  Tht! 
Secretary  of  Agriculture  has  delegated  to 
the  Administrator.  Food  Safety  and 
Inspection  Service  (FSKS),  the 
responsibility  to  inform  the  public  of 
the  SPS  standard  setting  activities  of 
Codex.  The  FSIS  Administrator  has.  in 
turn,  assigned  the  responsibility  for 
informing  the  public  of  the  SPS 
standard-setting  activities  of  C^odex  to 
the  US.  Codex  Office,  FSIS. 

Codex  was  created  in  1962  by  two 
UN.  organizations,  the  Food  and 
Agriculture  Organization  (FAO)  and  the 
World  Health  Organization  (WHO) 
(;odex  is  the  principal  international 
organization  for  encouraging  fair 
international  trade  in  food  and 
protecting  the  health  and  economic 
interests  of  c:onsumers  Through 
adoption  of  food  standards,  codes  of 
practice,  and  other  guidelines 
developed  by  its  committees  and  by 
promoting  their  adoption  and 
implementation  by  governments.  Codex 
seeks  to  ensure  that  the  world's  food 
supply  is  sound,  wholesome,  free  from 
adulteration,  and  correctly  labeled  In 


the  United  States,  the  United  States 
Department  of  Agriculture  (USDA);  the 
Food  and  Drug  Administration  (FDA). 
Department  of  Health  and  Human 
Services  (HHS),  and  the  Environmental 
Protection  Agency  (EPA)  manage  and 
carry  out  U.S.  Codex  activities. 
As  the  agency  responsible  for 
informing  the  public  of  the  sanitary  and 
phytosanitary  standard-setting  activities 
of  Codex,  FSIS  publishes  this  notice  in 
the  Federal  Re^ster  annually. 
Attachment  1  (Sanitary  and 
Phytosanitary  Activities  of  Codex)  sets 
forth  the  following  information: 

1.  The  sanitary  or  phytosanitary 
standards  under  consideration  or 
planned  for  consideration:  and 

2.  For  each  sanitary  or  phytosanitary 
standard  specified: 

a.  A  description  of  the  consideration 
or  planned  consideration  of  the 
standard: 

b.  Whether  the  United  States  is 
participating  or  plans  to  participate  in 
the  consideration  of  the  standard: 

c.  The  agenda  for  United  States 
participation,  if  any:  and 

d.  The  agency  responsible  for 
representing  the  United  States  with 
respect  to  the  standard 

To  obtain  copies  of  those  standards 
listed  in  Attachment  1  that  are  under 
consideration  by  Codex,  please  contact 
the  Codex  delegate  or  the  US  Codex 
Office.  This  notice  also  solicits  public 
comment  on  those  standards  that  are 
under  consideration  or  planned  for 
consideration  and  on  recommendations 
for  new  standards.  The  delegate,  in 
conjunction  with  the  responsible 
agency,  will  take  the  comments  received 
into  account  in  participating  in  the 
consideration  of  the  standards  and  in 
proposing  matters  to  be  considered  by 
Codex. 

The  United  States'  delegate  will 
facilitate  public  participation  in  the 
United  States  Government's  activities 
relating  to  Codex  Alimentarius  The 
United  States'  delegate  will  maintain  a 
list  of  individuals,  groups,  and 
organizations  that  have  expressed  an 
interest  in  the  activities  of  the  Codex 
committees  and  will  disseminate 
information  regarding  United  States' 
delegation  activities  to  interested 
parties  This  information  will  include 
the  current  status  of  each  agenda  item: 
the  United  States  Government's  position 
or  preliminary  position  on  the  agenda 
items:  and  the  time  and  place  of 
planning  meetings  and  debriefing 
meetings  following  Codex  committee 
sessions  U.S.  Codex  Alimentarius, 
Room  4861,  South  Agriculture  Building, 
1400  Independence  Avenue.  SW, 
Washington,  DC  20250-3700.  if  you 


would  like  to  receive  information  about 
specific  committees. 

The  information  provided  in 
Attachment  1  describes  the  status  of 
Codex  standard-setting  activities  by  the 
Codex  Committees  for  the  time  periods 
from  June  1,  1999  to  May  31,  2000,  and 
June  1.  2000  to  May  31.  2001.  In 
addition,  the  following  attachments  are 
included: 

Attachment  2     List  of  U.S.  Codex 
Officials  (includes  U.S.  delegates 
and  alternate  delegates) 

Attachment  3     Timetable  of  Codex 
Sessions  (June  1999  through  May 
2001) 

Attachment  4     Definitions  for  the 
Purpose  of  Codex  Alimentarius 

Attachment  5 

Fart  1 — Uniform  I*rocedure  for  the 
Elaboration  of  Codex  Standards  and 
Related  Texts, 

Part  2 — Uniform  Accelerated 
Procedure  for  the  Elaboration  of 
Codex  Standards  and  Related  Texts 

Attachment  6     Nature  of  Codex 
Standards 

Additional  Public  Notification 

Public  awareness  of  all  segments  of 
rulemaking  and  policy  development  is 
important.  Consequently,  in  an  effort  to 
better  ensure  that  minorities,  women, 
and  persons  with  disabilities  are  aware 
of  this  notice,  FSIS  will  announce  it  and 
provide  copies  of  this  Federal  Register 
publication  in  the  FSIS  Constituent 
Update.  FSIS  provides  a  weekly  FSIS 
Constituent  Update,  which  is 
communicated  via  fax  to  over  300 
organizations  and  individuals  In 
addition,  the  update  is  available  on  line 
through  the  FSIS  web  page,  located  at 
http://www  fsis.usda.gov.  The  update  is 
used  to  provide  information  regarding 
FSIS  policies,  procedures,  regulations. 
Federal  Register  notices.  FSIS  public 
meetings,  recalls,  and  any  other  types  of 
information  that  could  affect  or  would 
be  of  interest  to  our  constituents/ 
stakeholders.  The  constituent  fax  list 
consists  of  industry,  trade,  and  farm 
groups,  consumer  interest  groups,  allied 
health  professionals,  scientific 
professionals,  and  other  individuals  that 
have  requested  to  be  included.  Through 
these  various  channels,  FSIS  is  able  to 
provide  information  to  a  much  broader, 
more  diverse  audience.  For  more 
information  and  to  be  added  to  the 
constituent  fax  list,  fax  your  request  to 
the  Congressional  and  Public  Affairs 
Office,  at  (202)  720-5704. 
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Done  at  Washington,  DC  on  May  22,  2000. 
F.  Edward  Scarbrough, 

United  States  Manager  for  Codex. 

Attachment  1:  Sanitary  and 
Phytosanitary  Activities  of  Codex, 

Codex  Alimentarius  Commission  and 
Executive  Committee 

The  Codex  Alimentarius  Commission 
will  hold  its  Twenty-fourth  Session  July 
2-July  7,  2001,  in  Geneva,  Switzerland. 
At  that  time  it  will  consider  the 
stcuidards.  codes  of  practice,  and  related 
matters  brought  to  its  attention  by  the 
general  subject  committees,  commodity 
committees,  and  member  delegations. 

Prior  to  the  Commission  meeting,  the 
Executive  Committee  will  meet  in  June 
2000  and  June  2001.  It  is  composed  of 
the  chairperson,  vice-chairpersons  and 
seven  members  elected  from  the 
Commission,  one  from  each  of  the 
following  geographic  regions:  Africa, 
Asia,  Europe,  Latin  America  and  the 
Caribbean,  Near  East,  North  America, 
and  South-West  Pacific. 

The  Executive  Committee  at  its  June 
2000  Session  will  consider  matters 
arising  from  reports  of  Codex 
Committees  including  review  of 
standards  at  step  5,  requests  for  new 
work,  and  other  items  brought  to  its 
attention. 

Responsible  Agency:  USDA/FSIS. 

U.S.  Participation:  Yes. 

Codex  Committee  on  Residues  of 
Veterinary  Drugs  in  Foods 

The  Codex  Committee  on  Residues  of 
Veterinary  Drugs  in  Foods  determines 
priorities  for  the  consideration  of 
residues  of  veterinary  drugs  in  foods 
and  recommends  Maximum  Residue 
Limits  (MRLs)  for  veterinary  drugs.  A 
Codex  Maximum  Limit  for  Veterinary 
Drugs  (MRLVD)  is  the  maximum 
concentration  of  residue  resulting  from 
the  use  of  a  veterinary  drug  (expressed 
in  mg/kg  or  ug/kg  on  a  fresh  weight 
basis)  that  is  adopted  by  the  Codex 
Alimentarius  Commission  to  be 
permitted  or  recognized  as  acceptable  in 
or  on  a  food. 

An  MRLVD  is  based  on  the  type  and 
amount  of  residue  considered  to  be 
without  any  toxicological  hazard  for 
human  health  as  expressed  by  the 
Acceptable  Daily  Intake  (ADI)*,  or  on 
the  basis  of  a  temporary  ADI  that 
utilizes  an  additional  safety  factor.  An 
MRLVD  also  takes  into  account  other 
relevant  public  health  risks  as  well  as 
food  technological  aspects. 

When  establishing  an  MRLVD, 
consideration  is  also  given  to  residues 
that  occur  in  food  of  plant  origin  and/ 
or  the  environment.  Furthermore,  the 
MRLVD  may  be  reduced  to  be  consistent 


with  good  practices  in  the  use  of 
veterinary  drugs  and  to  the  extent  that 
practical  analytical  methods  are 
available. 

•  Acceptable  Daily  Intake  (ADI):  An 
estimate  by  the  Joint  FAO/WHO  Expert 
Committee  on  Food  Additives  (JECFA) 
of  the  amount  of  a  veterinary  drug, 
expressed  on  a  body  weight  basis,  that 
can  be  ingested  daily  over  a  lifetime 
without  appreciable  health  risk 
(standard  man  =  60  kg). 

The  following  matters,  contained  in 
ALINORM  01/31,  will  be  considered  by 
the  Codex  Alimentarius  Commission  at 
its  24th  Session. 

To  be  considered  at  Step  8: 

Danofloxacin 
Gentamicin 
Imodocarb 
Sarofloxacin 

To  be  considered  at  Step  5/8: 
Dihydrosteptomycin/Streptomycin 
Doramectin 

To  be  considered  at  Step  5: 

Neomycin 

Phoxim 

Porcine  Somatotropin 

Thiamphenicol 

Priority  List  of  Veterinary  Drugs 
Requiring  Evaluation  or  Reevaluation — 
Substances  for  which  a  firm 
conunitment  of  data  has  been  provided: 

Cefuroxime  sodiimi 
Pirlimycin  hydrochloride 

The  Committee  is  continuing  work 
on: 

•  Discussion  paper  on  antimicrobial 
resistance; 

•  Draft  maximum  residue  limits  for 
veterinary  drugs; 

•  Risk  Analysis  in  the  CCRVDF; 

•  Proposed  Draft  Guidelines  on 
Residues  at  Injection  Sites; 

•  Guidelines  on  Control  of  Veterinary 
Drug  Residues  in  Milk  and  Milk 
Products;  and 

•  Methods  of  Analysis  and  Sampling 
Issues. 

Responsible  Agency:  HHS/FDA; 
USDA/FSIS. 
U.S.  Participation:  Yes. 

Food  Additives  and  Contaminants 

The  Codex  Committee  on  Food 
Additives  and  Contaminants  (CCFAC) 
(a)  establishes  or  endorses  permitted  ' 
maximimi  or  guideline  levels  for 
individual  food  additives, 
contaminants,  and  naturally  occurring 
toxicants  in  food  and  animal  feed;  (b) 
prepares  priority  lists  of  food  additives 
and  contaminants  for  toxicological 
evaluation  by  the  Joint  FAO/WHO 
Expert  Committee  on  Food  Additives 
(JECFA);  (c)  recommends  specifications 
of  identity  and  purity  for  food  additives 


for  adoption  by  the  Commission;  (d) 
considers  methods  of  analysis  for  food 
additives  and  contaminants;  and  (e) 
considers  and  elaborates  standards  and 
codes  for  related  subjects  such  as 
labeling  of  food  additives  when  sold  as 
such  and  food  irradiation.  The  32nd 
Session  of  CCFAC  met  on  March  20-24, 
2000,  in  Beijing,  the  Peoples  Republic  of 
China.  The  following  matters  contained 
in  ALINORM  01/12  are  under 
consideration  by  the  Commission  and 
CCFAC. 

Risk  Analysis 

The  Discussion  Paper  entitled 
"Application  of  Risk  Analysis 
Principles  to  the  Work  of  the  Codex 
Committee  on  Food  Additives  and 
Contaminants  (CCFAC)  and  the  Joint 
FAO/WHO  Expert  Committee  on  Food 
Additives  QECFA)"  will  be  revised  for 
circulation  and  consideration  at  the  next 
session.  The  Codex  Secretariat  will 
report  on  this  activity  to  the  1 5th 
Session  of  the  Codex  Committee  on 
General  Principles  and  the  47th  Session 
of  the  Codex  Executive  Conunittee  (June 
2000). 

Food  Additives 

•  Aimex  A  (Guidelines  for  the 
Estimation  of  Appropriate  Levels  of  Use 
of  Food  Additives)  to  the  Preamble  of 
the  General  Standard  for  Food  Additives 
(GSFA)  for  adoption  at  Step  8; 

•  Addition  of  provisions  for  the  use 
of  15  additives  to  Table  1  and  Table  2 
of  the  Codex  General  Standard  for  Food 
Additives  for  adoption  at  Step  8  and 
Step  5/8; 

•  The  Committee  agreed  to  circulate 
for  comment  the  inclusion  of  the 
following  additives  in  Table  3 
(Additives  Permitted  for  Use  in  Food  in 
Genercd,  Unless  otherwise  Specified,  in 
Accordance  with  GMP)  of  the  Draft 
GSFA  at  Step  3  of  the  accelerated 
procedure  subject  to  confirmation  by  the 
47th  Session  of  the  Codex  Executive 
Committee:  Processed  Eucheuma 
seaweed,  enzymatically  hydrolyzed 
sodium  carboxymethyl  cellulose, 
gamma  cyclodextrin,  polyglycitol  syrup, 
erythritol,  curdlan,  and  sodium  sulfate: 

•  The  Conmiittee  has  requested  the 
Codex  Secretariat  to  prepare  a 
discussion  paper  on  the  relationship 
between  Codex  Commodity  Standards 
and  the  further  development  of  the 
GSFA;  and 

•  The  32nd  CCFAC  agreed  to 
reestablish  its  ad  hoc  working  group  on 
the  GSFA  for  its  33rd  Session  under  the 
chairmanship  of  the  U.S. 

International  Numbering  System 

•  The  Conmiittee  agreed  to  forward 
the  proposed  addition  of  4- 
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hexylresorcinol  (INS  586)  for  use  as  an 
antioxidant  or  color  retention  agent)  and 
p€K;tins  (INS  440)  to  include  its  use  as 
an  emulsifier  to  the  24th  CAC  for  final 
adoption  of  the  accelerated  procedure. 
The  Committee  also  agreed  to  forward 
the  following  proposed  revisions 
litalicized  text)  to  the  INS  system  at  Step 
3  by  the  accelerated  procedure  subject 
to  the  approval  of  the  (Commission: 

•  acesulfame  potassium  {INS  9.50) 
sweetener  and  flavor  efnbancfr. 

•  enzymaficallv  hvdrolyzed  sodium 
carboxy methyl  cellulose  (INS  469)  as 
thickener  and  stabilizer: 

•  monosodium  succinate  HNS  364i\ 
as  acidity  regulator  and  flavor  enhancer: 

•  disodium  succinate  I  INS  J64iil  as 
acidity  regulator  and  flavor  enhancer: 

•  curdlan  HNS  4241  as  thickener  and 
stahdizer: 

•  erythritol  (INS  9681  as  sweetener, 
flavor  enhancer,  and  humectant: 

•  sodium  L-aspartate  HNS  638}  as 
flavor  enhancer, 

•  DL-alanine  (INS  6391  as  flavor 
enhancer: 

•  manasco  rubm  IINS  1301  as  color: 

•  ganlenia  yellow  HNS  1641  as  color: 

•  gumma-cyclodextrin  HNS  4581  as 
stabilizer  and  binder,  and 

•  polyglvcitol  syrup  (INS  9641  as 
sweetener 

•  The  Committee  also  agreed  to 
request  comments  cm  the  technological 
functions  and  functional  classes/ 
subclasses  in  the  framework  of  the  INS 
system,  the  (ISFA.  and  the  Codex 
General  Standard  for  the  Labelling  of 
Prepa{  kaged  Foods 

Draft  Revisions  to  the  Codex  General 
Standard  (or  Irradiated  Foods 

•  The  32nd  CCFAC  agreed  to  ask 
WHO.  lAPLA  and  FAO  to  further  revise 
the  (u)dex  (ieneral  Standard  for 
Irradiated  Foods  for  circulation, 
commtmt  and  further  iionsideration  by 
the  33rd  CCFAC;  and 

•  The  Committee  also  agretnl  to 
n>quest  the  Codex  Kxecutive  Committef 
to  consider  as  new  work  the  revision  of 
the  compani(m  Codex  Recommended 
International  Code  of  Practice  for  the 
Operatum  of  Irradiation  Facilities  UsfMJ 
for  the  Treatment  of  Foods  (CACl/RCF 
m-1979) 

Food  Additive  Specifications 

•  The  32nd  CCFAC;  agreed  to  forward 
specifications  for  34  food  additives  and 
58  flavorinK  agents,  and  specifications 
for  2  food  additivt's  afttir  txiitorial 
changes  including  tet:hni(uil  revisions  to 
the  24th  CAC;  for  adoption  as  Codex 
Advisory  Specifications;  and 

•  The  32nd  CICFAC  agreed  to 
reestablish  its  ad  hot  working  group  for 
food  additive  spe<;ifications  for  its  33rd 


.Session  under  the  chairmanship  of  the 
US. 

The  Committee  is  continuing  work  on 
a  discussion  paper  on  processing  aids. 

The  32nd  CCFAC  agreed  to 
discontinue  further  work  on  its 
discussion  paper  on  the  use  of  colors  in 
food. 

Contaminants 

The  Committee  agreed  to  forward  the 
following  for  final  adoption: 

•  Draft  Maximum  Level  of  50ug/kg  in 
apple  juice  and  apple  juice  ingredient  in 
ready  made  soft  drinks  for  adoption  at 
Step  8;  and 

•  Draft  Maximum  Levels  for  Lead 
(except  for  fish,  crustaceans,  bivalve 
mollusks  and  fruit  juices)  at  Step  8. 

The  Committee  is  continuing  work 
on; 

•  Methodology  and  Principles  for 
Exposure  Assessment  in  the  Codex 
General  Standard  for  Contaminants  and 
Toxins  in  Food; 

•  Draft  Maximum  Level  for  Aflatoxin 
Ml  in  Milk  at  Step  6; 

•  Proposed  Draft  Maximum  Levels  for 
Ochratoxin  A  in  Cereals  and  Cereal 
Products  at  Step  3; 

•  The  C]ommittee  discussed  two  draft 
codes  of  practice  for  the  prevention  of 
mycofoxin  contamination  of  cereals 
(ochratoxin  A.  zearalenone)  and  a 
position  paper  on  fumonisins.  Given  the 
similarity  of  the  various  draft  Codes  of 
Practice,  the  Committee  agreed  that  a 
(General  Code  of  Practice  for  the 
prevention  of  mycotoxin  contamination 
in  cereals  with  annexes  containing 
guidance  on  practices  to  prevent  cereal 
grain  contamination  by  specific 
mycotoxins.  Clurrentlv,  the  General 
(iode  of  Practice  is  expected  to  contain 
annexes  for  iM;hratoxin  A,  zearalenone 
and  fumonisins; 

•  Draff  Ck)de  of  Practice  for  Source 
Directed  Measures  to  Reduce 
Contamination  of  Foodstuffs  (paper  to 
ht>  revised  for  consideration  at  Step  3  bv 
the  32nd  CC:FAC); 

•  Draft  Maximum  Levels  for  Lead  for 
fish,  cru.staceans.  bivalve  mollusks  and 
fruit  )uices  to  be  circulated  for  comment 
and  ccmsideration  at  Step  6  bv  the  33rd 
CCFAC); 

•  Draft  Maximum  Levels  for 
Cadmium  for  Cereals,  Pulses  and 
Legumes  to  be  circulated  for  comment  at 
Step  fi  (Proposed  draft  maximum  levels 
for  (Cadmium  in  other  foods  to  be 
(irculated  at  Step  3); 

•  Discussion  Paper  on  Dioxins  (Paper 
to  be  revised  for  circulation  and 
comment  bv  the  33rd  CCFAC);  and 

•  The  32nd  CCFAC  agreed  to 
reestablish  the  ad  /loc  working  group  for 
contaminants  for  its  33rd  Session  under 
the  chairmanship  of  Denmark. 


Other  Issues 

•  Position  Paper  on  Chloropropanols: 
The  Committee  agreed  that  a  discussion 
paper  should  be  prepared  to  address  the 
levels  of  3-monochloropropane-l,2-diol 
and  1.3-dichloro-2-propanol  in  foods 
subject  to  approval  by  the  47th  CCEXEC. 

The  33rd  Session  of  the  CCFAC  is 
tentatively  scheduled  for  March  12-16, 
2001  in  The  Hague,  The  Netherlands. 

Responsible  AGENCY:  HHS/FDA. 

U.S.  Participation:  Yes. 

Codex  Committee  on  Pesticide  Residues 

The  Codex  Committee  on  Pesticide 
Residues  recommends  to  the  Codex 
Alimentarius  Commission 
establishment  of  maximum  limits  for 
pesticide  residues  for  specific  food 
items  or  in  groups  of  food.  A  Codex 
Maximum  Residue  Limit  for  Pesticide 
(MRLP)  is  the  maximum  concentration 
of  a  pesticide  residue  (expressed  as  mg/ 
kg),  recommended  by  the  Codex 
Alimentarius  Commission  to  be  legally 
permitted  in  or  on  food  commodities 
and  animal  feeds.  Foods  derived  from 
commodities  that  comply  with  the 
respective  MRLPs  are  intended  to  be 
toxicologically  acceptable,  that  is, 
consideration  of  the  various  dietary 
residue  intake  estimates  and 
determinations  both  at  the  national  and 
international  level  in  comparison  with 
the  ADr,  should  indicate  that  foods 
complying  with  Codex  MRLPs  are  safe 
for  human  consumption. 

Codex  MRLPs  are  primeu-ily  intended 
to  apply  in  international  trade  and  are 
derived  from  reviews  conducted  bv  the 
Joint  Meeting  on  Pesticide  Residues 
(IMPR)  following: 

(a)  Review  of  residue  data  from 
supervised  trials  and  supervised  uses 
including  those  reflecting  national  good 
agricultural  practices  (GAP).  Data  from 
supervised  trials  conducted  at  the 
highest  nationally  recommended, 
authorized,  or  registered  uses  are 
included  in  the  review.  In  order  to 
accommodate  variations  in  national  pest 
control  requirements.  Codex  MRLPs 
take  into  account  the  higher  levels 
shown  to  arise  in  such  supervised  trials, 
which  are  considered  to  represent 
effective  pest  control  practices;  and 

(b)  Toxicological  assessment  of  the 
pesticide  and  its  residue. 

The  following  items  will  have  been 
considered  by  32nd  Session  of  the 
Codex  CommittJW'  on  Pesticide  Rnsidups 
at  the  Hague,  the  Netherlands,  May  1- 
8,  2000.  The  final  results  will  be  in 
ALINORM  01/24. 

•  Consideration  of  Intake  of  Pesticide 
Residues: 

•  Acute  Dietary  Exposure 
Assessment: 
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•  Report  on  Pesticide  Residue  Intake 
Studies:  and 

•  Report  on  the  Revision  of  Regional 
Diets  and  Information  on  Processing 

•  Consideration  of  Draft  and 
Proposed  Draft  Residue  Limits  in  Foods 
and  Feeds  at  Steps  7  and  4: 

•  Harmonization  of  MRL  setting  for 
compounds  used  both  as  pesticides  and 
as  veterinary  drugs; 

•  Which  uses  to  support  when 
chronic  dietary  intake  estimate(s) 
exceed  the  ADI: 

•  Feasibility  of  establishing  MRLs  for 
genetically  modified  crops  and  for 
metabolite  residues; 

•  Feasibility  of  establishing  specific 
MRLs  for  cereal-based  foods  and  infant 
formula:  and 

•  Need  for  EMRL  for  camphechlor  in 
fish. 

•  Recommendations  for  Methods  of 
Analysis  and  Sampling; 

•  Establishment  of  Codex  Priority 
Lists  of  Pesticides;  and 

•  Problems  Relative  to  Pesticide 
Residues  in  Food  in  Developing 
Countries. 

•  Acceptable  Daily  Intake  (ADI)  of  a 
chemical  is  the  daily  intake  which,  during  an 
entire  lifetime,  appears  to  be  without 
appreciable  risk  to  the  health  of  the 
consumer  on  the  basis  of  all  the  known  facts 
at  the  time  of  the  evaluation  of  the  chemical 
by  the  Joint  FAO/WHO  Meeting  on  Pesticide 
Residues.  It  is  expressed  in  milligrams  of  the 
chemical  per  kilogram  of  body  weight. 

Responsible  Agency:  EPA;  USDA/ 
ARS. 

U.S.  Participation:  Yes. 

Codex  Committee  on  Methods  of 
Analysis  and  Sampling 

The  Codex  Committee  on  Methods  of 
Analysis  and  Sampling: 

(a)  Defines  the  criteria  appropriate  to 
Codex  Methods  of  Analysis  and 
Sampling: 

(b)  Serves  as  a  coordinating  body  for 
Codex  with  other  international  groups 
working  in  methods  of  analysis  and 
sampling  and  quality  assurance  systems 
for  laboratories: 

(c)  Specifies,  on  the  basis  of  final 
recommendations  submitted  to  it  by  the 
other  bodies  referred  to  in  (b)  above, 
Reference  Methods  of  Analysis  and 
Sampling  appropriate  to  Codex 
Standards  which  are  generally 
applicable  to  a  number  of  foods; 

(d)  Considers,  amends,  if  necessary, 
and  endorses,  as  appropriate,  methods 
of  analysis  and  sampling  proposed  by 
Codex  (Commodity)  Committees,  except 
that  methods  of  analysis  and  sampling 
for  residues  of  pesticides  or  veterinary 
dnigs  in  food,  the  assessment  of 
microbiological  quality  and  safety  in 
food,  and  the  assessment  of 
specifications  for  food  additives  do  not 


fall  within  the  terms  of  reference  of  this 
Committee; 

(e)  Elaborates  sampling  plans  and 
procedures,  as  may  be  required; 

(f)  Considers  specific  sampling  and 
analysis  problems  submitted  to  it  by  the 
Commission  or  any  of  its  Committees; 
and 

(g)  Defines  procedures,  protocols, 
guidelines  or  related  texts  for  the 
assessment  of  food  laboratory 
proficiency,  as  well  as  quality  assurance 
systems  for  laboratories. 

The  Committee  will  hold  its  23rd 
Session  in  Budapest,  Hungary,  February 
26-March  2.  2001.  At  that  time  the 
committee  will  consider  the  following: 

•  Principles  for  the  Establishment  of 
Codex  Methods  of  Analysis  and 
Sampling; 

•  Relations  between  Commodity 
Committees  and  General  Committees; 

•  Proposed  Draft  Cieneral  Guidelines 
on  Sampling; 

•  Criteria  for  Evaluating  Acceptable 
Methods  of  Analysis  for  Codex 
Purposes; 

•  Harmonization  of  Analytical 
Terminology  "Measiu^ment  Limits"; 

•  Harmonization  of  Reporting  of  Test 
Results  Corrected  for  Recovery  Factors: 

•  Measiu-ement  Uncertainty; 

•  In-House  Method  Validation;  and 

•  Endorsement  of  Methods  of 
Analysis  and  Sampling  Provisions  in 
Codex  Standards. 

Responsible  Agency:  HHS/FDA; 
USDA/AMS. 
U.S.  Participation:  Yes. 

Codex  Committee  on  Food  Import  and 
Export  Inspection  and  Certification 
Systems 

The  Codex  Committee  on  Food  Import 
and  Export  Inspection  and  Certification 
Systems  is  charged  with  developing 
principles  and  guidelines  for  food 
import  and  export  inspection  and 
certification  systems  to  protect 
consumers  and  to  facilitate  trade. 
Additionally,  the  Committee  develops 
principles  and  guidelines  for  the 
application  of  measures  by  competent 
authorities  to  provide  assurance  that 
foods  comply  with  essential 
requirements,  especially  statutory 
health  requirements.  This  encompasses 
work  on:  Equivalence  of  food  inspection 
systems  including  equivalence 
agreements,  processes  and  procedures  to 
ensure  that  sanitary  measures  are 
implemented,  and  the  determination  of 
the  judgement  of  equivalence; 
guidelines  on  food  import  control 
systems;  and  guidelines  on  food  product 
certification  and  information  exchange. 
The  development  of  guidelines  for  the 
appropriate  utilization  of  quality 
asstuBnce  systems  to  ensure  that 


foodstuffs  conform  to  requirements  and 
to  facilitate  trade  also  are  included  in 
the  Committee's  terms  of  reference. 

The  Committee  held  its  8th  Session  at 
Adelaide,  Australia,  on  February  21-25. 
2000.  The  followdng  matters  will  be 
considered  by  the  Codex  Afimentarius 
Conunission  at  its  24th  Session.  The 
relevant  document  is  ALINORM  01/30. 

To  be  considered  at  Step  5: 

•  Proposed  Draft  Guidelines  for 
Generic  Official  Certificate  Formats  and 
the  Production  and  Issuance  of 
Certificates. 

The  Committee  is  continuing  work 
on; 

•  Proposed  Draft  Guidelines/ 
Recommendations  for  Food  Import 
Control  Systems: 

•  Proposed  Draft  Guidelines  for  the 
Utilization  and  Promotion  of  Quality 
Assurance  Systems;  and 

•  Discussion  Paper  on  the  adequacy 
of  existing  Codex  texts  in  food 
emergency  control  situations  (including 
an  existing  CCFICS  developed  set  of 
Guidelines  for  the  Exchange  of 
Information  in  Food  Control  Emergency 
Situations). 

New  Work: 

•  Proposed  Draft  Guidelines  on  the 
Judgement  of  Equivalence  of  Sanitary 
Measures  Associated  with  Food 
Inspection  and  Certification  Systems: 
and 

•  Proposed  draft  Guidelines  on  the 
Judgement  of  Equivalence  of  Technical 
Regulations  Associated  with  Food 
Import  and  Export  Inspection  and 
Certification  Systems. 

Responsible  Agency:  HHS/FDA; 
USDA/FSIS. 

U.S.  Participation:  Yes. 

Codex  Committee  on  General  Principles 

The  Codex  Committee  on  General 
Principles  deals  with  procedure  and 
general  matters  as  are  referred  to  it  by 
the  Codex  Alimentarius  Commission. 
The  15th  Session  of  the  Committee  met 
in  Paris  on  April  10-14,  2000.  The 
relevant  ALINORM  is  01/33. 

To  be  considered  by  the  Commission: 

•  Adoption  of  an  amendment  to  Rule 
VI. 2  to  the  Rules  of  Procedure  to  clarify 
members'  rights  with  respect  to  voting; 
and 

•  Practical  measures  intended  to 
facilitate  consensus. 

The  Committee  continues  to  work  on: 

•  Working  Principles  for  Risk 
Analysis; 

•  Food  Safety  Objectives; 

•  Review  of  the  Statement  of 
Principles  on  the  Role  of  Science  and 
the  Extent  to  which  Other  Factors  are 
taken  into  account:  Role  of  science  and 
other  factors  in  relation  to  risk  analysis; 

•  Composition  of  the  Executive 
Committee  and  related  matters; 
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•  Revision  of  the  Code  of  Ethics  for 
International  Trade  in  F(K)d.s;  and 

•  Consumer  Participation  in  Codex 
Work  and  relateci  matters 

Responsible  Agency:  USDA/FSIS. 
U.S.  Participation:  Yes. 

Codex  Committffe  on  Food  Labeling 

The  Codex  Committet-  on  Fo»)d 
I^belinj^  is  responsible  for  drafting 
provisions  on  labeling  issues  assigned 
by  the  Codex  Alimentarius  Commission 
The  Committee  will  have  hold  its  28th 
Session  in  Ottawa  on  May  9-12.  2000 
The  following  items  will  have  btien 
discussed.  The  documents  will  be  in 
ALINORM  01/22. 

Considered  at  Step  7: 

•  Draft  Guidelines  for  the  Production. 
Processing,  Labeling  and  Marketing  of 
Organically  Produced  Foods  (Animal 
Production); 

•  Proposed  Draft  Amendment  to  the 
General  Standard  for  the  labeling  of 
Prepackaged  Foods  ((;lass  Names)  (milk 
protein/milk  protein  products); 

•  Proposed  Draft  Re<:ommendations 
for  the  Labeling  of  Foods  Obtained 
Through  Biotechnology  (Definitions); 
and 

•  Draft  Amendment  to  the  Standard 
for  Quick  Frozen  Fish  Sticks  (Fish 
Fingers),  Fish  Portions  and  Fish  Fillets. 
Breaded  and  in  Batter  (Det:laration  of 
Fish  Core). 

Considered  at  Step  4: 

•  Proposed  Draft  Recommendations 
for  the  Use  of  Health  C'laims; 

•  Proposed  Draft  Recommendations 
for  the  Labeling  of  Foods  Obtained 
Through  Biotechnology  (Mandatory 
Labeling); 

•  Proposed  Draft  Recommendations 
to  the  Guidelines  on  Nutrition  I^ibeling; 
and 

•  Proposed  Draft  Recommendations 
for  the  Use  of  the  Term  "Vegetarian" 

Also  considered: 

•  Discu.ssion  paper  on  Quantitative 
Ingredient  Labeling 

Responsible  Agency:  HHS/FDA; 
USDA/FSIS 

U.S.  Participation:  Yes. 

Codex  Committff  on  Food  Hvffit^nc 

The  Codex  Committee  on  Ff)od 
Hygiene  has  three  primary 
responsibilities.  First,  to  draft  basic 
provisions  on  food  hygiene  applicabh? 
to  all  food.  These  provisions  normally 
take  the  form  of  Codes  of  Hygienic 
Practic:('  for  a  specific  commodity  (»•.!,' 
bottled  water)  or  group  of  commodities 
{df-.,  milk  and  milk  products).  Second, 
to  consider,  amend  if  necessary,  and 
endorse  fcjoti  hygiene  provisions  that  are 
incorporated  into  specific  Codex 
commodity  standards  by  the  Codex 
commodity  committees.  These 


provisions  normally  contain  generic 
wording  referencing  the  Recommended 
Code  of  Hygienic  Rractice:  General 
Principles  for  Food  Hygiene  (ref:  CAC/ 
RCP  1-1969,  Rev  .3-1997)  and  the 
Principles  for  the  Establishment  and 
Application  of  Microbiological  Criteria 
for  Foods  (CAC/GL  21-1997)  but  may 
also  include  other  provisions.  Third,  to 
provide  general  guidance  to  the 
Commission  on  matters  relating  to  food 
hygiene.  This  often  takes  the  form  of 
providing  general  guidance  documents 
such  as  the  Draft  Principles  and 
Guidelines  for  the  Conduct  of 
Microbiological  Risk  Assessment  and 
Draft  Proposed  Principles  and 
(wuidelines  for  the  Conduct  of 
Microbiological  Risk  Management  The 
following  items,  found  in  ALINORM  01/ 
13.  will  be  considered  by  the  Codex 
Alimentarius  Commission  at  its  24th 
.Session  in  June  2001: 
To  be  considered  at  Step  8: 

•  Draft  Code  of  Hygienic  Practice  for 
Bottled/Packaged  Drinking  Waters 
(other  than  natural  Mineral  Water);  and 

•  Draft  (>ode  of  Hygienic  Practice  for 
the  Transport  of  Food  in  Bulk  and  Semi- 
Packed  Food. 

C]odex  texts  to  be  considered  by  the 
(Committee  at  its  33rd  Session  to  be  held 
October  23-27,  2000  are  the  following: 

To  be  considered  at  Step  4: 

•  Proposed  Draft  Code  of  Hygienic 
Practice  for  Milk  and  Milk  Products; 

•  Proposed  Draft  Code  of  Hygienic 
Practice  for  the  Primary  Production, 
Harvesting  and  Packaging  of  Fresh 
Fruits  and  Vegetables; 

•  Proposed  Draft  Code  of  Hygienic 
Practice  for  Pre-cut  Vegetable  Products 
Ready  for  Human  Consumption; 

•  Proposed  Draft  Principles  and 
Guidelines  for  the  Conduct  of 
Microbiological  Risk  Management; 

•  Proposed  Draft  Guidelines  for  the 
Control  of  Listeria  monocytogenes  in 
Foods; 

•  Proposed  Draft  Guidelines  for  the 
Hygienic  Reuse  of  Processing  Water  in 
Food  Plants;  and 

•  Discussion  on  Risk  Assessment  of 
Certain  Pathogens  in  .Specific 
Commodities. 

Other  committee  work: 

•  Discussion  paper  on  the 
Application  of  HAC(;P  in  Small  and/or 
Less  Developed  Businesses; 

•  Discussion  paper  on  Priorities  for 
the  Revision  of  the  erodes  of  Hygienic 
['ractic:e; 

•  Di.scu.ssion  paper  on  Antibiotic 
Resistani:e  in  Bacteria  in  F(jod; 

•  Discussion  paper  on  Guidelines  for 
Validation  of  Food  Hygienic  Control 
Measures;  and 

•  Discussion  paper  on  Proposed 
Guidelines  for  Evaluating  the  Presence 
of  Objectionable  Matter 


Responsible  Agency:  HHS/FDA. 
U.S.  Participation:  Ves. 

Codex  Committee  on  Fresh  Fruits  and 
Vegetables 

The  Codex  Committee  on  Fresh  Fruits 
and  Vegetables  is  responsible  for 
elaborating  worldwide  standards  and 
codes  of  practice  for  fresh  ft^its  and 
vegetables.  The  Committee  will  hold  its 
Ninth  Session  in  Mexico  City.  Mexico, 
on  October  9-13,  2000  and  consider  the 
following: 

To  be  considered  at  Step  7: 

•  Draft  Standard  for  Grapefruit. 
Puramelos,  Limes  (sizing  provisions); 

•  Draft  Standard  for  Tisquisque 
(White  and  Lilac); 

•  Draft  Standard  for  Yellow 
Pitahayas; 

•  Draft  Standard  for  Papaya; 

•  Draft  Standard  for  Asparagus; 

•  Draft  Standard  for  Oranges:  and 

•  Draft  Standard  for  Cape  Gooseberrv: 
To  be  considered  at  Step  4: 

•  Proposed  Draft  Standard  for 
Cassava; 

•  Proposed  Draft  Standard  for  Apples; 

•  Proposed  Draft  Standard  for 
Tomatoes; 

•  Proposed  Draft  Standard  for  Table 
Grapes; 

•  Discussion  paper  on  size  tolerances, 
including  sizing  provisions  of  the  Draft 
Standards  for  Grapefruits,  Limes, 
Pummelos,  and  Oranges; 

•  Code  of  Practice  Tor  the  Quality 
Inspection  and  Certification  of  Fresh 
Fruits  and  Vegetables; 

•  Inspection  Site  Requisites  (Annex  II 
of  the  Draft  Code  of  Practice  for  the 
Quality  Inspection  and  Certification  of 
Fresh  Fruits  and  Vegetables); 

•  Discussion  paper  on  definitions  of 
terms;  and 

•  Brix  levels  in  Codex  Standard  for 
Pineapples; 

Responsible  Agency:  USDA/AMS. 
U.S.  Participation:  Yes. 

Codex  Committee  on  Nutrition  and 
Foods  for  Special  Dietary  Uses 

The  Codex  Committee  on  Nutrition 
and  Foods  for  Special  Dietary  Uses  is 
responsible  for  studying  nutritional 
problems  referred  by  the  Codex 
Alimentarius  Commission.  The 
(Committee  also  drafts  provisions  on 
nutritional  aspects  for  all  foods  and 
develops  guidelines,  general  principles, 
and  standards  for  foods  for  special 
dietary  uses.  The  Committee  holds  its 
22nd  Session  in  Berlin,  Germany,  on 
lune  19-23,  2000.  At  that  Session,  it 
will  consider  the  following; 

To  be  considered  at  Step  7: 

•  Draft  Table  of  Conditions  for 
Nutrient  Contents  (Part  B).  (Guidelines 
for  Nutrient  Claims)  Fibre  and  Serving 
Size;  and 
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•  Proposed  Draft  Revised  Standards 
for  Gluten-Free  Foods. 

To  be  considered  at  Step  4: 

•  Proposed  Draft  Revised  Standard 
for  Processed  Cereal-Based  Foods  for 
Infants  and  Young  Children; 

•  Proposed  Draft  Revised  Standard 
for  Infant  Formula; 

•  Proposed  Draft  Guidelines  for 
Vitamin  and  Mineral  Supplements  and 
Discussion  Paper  to  Facilitate 
Consideration  of  the  Draft  Guidelines; 
and 

•  Proposed  Draft  Revision  of  the 
Advisory  List(s}  of  Mineral  Salts  and 
Vitamin  Compounds  for  the  Use  in 
Foods  for  Infants  and  Children. 

Other  work: 

•  Discussion  Paper  on  Criteria  for 
Scientific  Evidence  Relative  to  Health 
Claims: 

•  Discussion  Paper  on  Provisions  of 
Fortification  on  Iodine,  Iron  and 
Vitamin  A  in  the  Guidelines  of 
Nutrition  Claims; 

•  Discussion  Paper  on  Review  of 
Provisions  for  Vitamins  and  Minerals  in 
Codex  Standards:  Vitamins  and 
Minerals  in  Foods  for  Special  Medical 
Purposes: 

•  Discussion  Paper  on  Proposal  to 
Design  the  Basis  for  Derivation  of 
Energy  Conversion  Factors  in  the  Codex 
Guidelines  on  Nutrition  Labelling; 

•  Discussion  Paper  on  the 
Consideration  of  the  Use  of  the 
Recommendations  of  the  FAO/WHG 
Expert  Consultation  on  Food 
Consumption  and  Exposure  Assessment 
of  Chemicals;  and 

•  Consideration  of  the  Need  to 
Review  the  General  Principles  for  the 
Addition  of  Essential  Nutrients  to 
Foods. 

Responsible  Agency:  HHS/FDA. 
U.S.  Participation:  Yes. 

Codex  Committee  on  Fish  and  Fishery 
Products 

The  Fish  and  Fishery  Products 
Committee  is  responsible  for  elaborating 
standards  for  fresh  and  frozen  fish, 
crustaceans  and  mollusks.  The  24th 
Session  of  the  Committee  will  be  held 
on  June  5-9,  2000.  in  Alesund.  Norway. 
At  that  Session,  the  following  items  will 
be  discussed: 

To  be  considered  at  Step  7: 

•  Draft  Standard  for  Dried  Anchovies; 
and 

•  Draft  Standard  for  Crackers  from 
Marine  and  Freshwater  Fish,  Crustacean 
and  Molluscan  Shellfish. 

To  be  considered  at  Step  4: 

•  Proposed  Draft  Amendment  to  the 
Standard  for  Canned  Sardines  and 
Sardine-Type  Products  (Inclusion  of  an 
additional  species); 

•  Proposed  Draft  Standard  for  Salted 
Atlantic  Herring  and  Salted  Sprats; 


•  Proposed  Draft  Code  of  Practice  for 
Fish  and  Fishery  Products; 

•  Model  Certificate  for  Fish  and 
Fishery  Products; 

•  Proposed  Draft  Standard  for 
Smoked  Fish;  and 

•  Proposed  Draft  Standard  for 
Molluscan  Shellfish. 

Responsible  Agency:  HHS/FDA. 
USDC/NOAA/NMFS. 
U.S.  Participation:  Yes. 

Codex  Committee  on  Milk  and  Milk 
Products 

The  Codex  Committee  on  Milk  and 
Milk  Products  is  responsible  for 
establishing  international  codes  and 
standards  for  milk  and  milk  products. 
The  following  will  be  considered  at  the 
24th  Session  of  the  Codex  Alimentarius 
Commission  in  June  2001.  The  reference 
document  is  ALINORM  01/11. 

To  be  considered  at  Step  8: 

•  Draft  Group  Standara  for  Unripened 
Cheese  Including  Fresh  Cheese; 

•  Proposed  Draft  Revised  Standard 
for  Edible  Casein  Products  at  Step  5/8; 

•  Proposed  Draft  Amendment  to  the 
Codex  General  Standard  for  Cheese 
(Description)  at  Step  5/8;  and  {  Proposed 
Draft  Amendment  to  the  Codex  Group 
Standard  for  Cheeses  in  Brine 
(Sampling)  at  Step  5/8. 

To  DC  considered  at  Step  5: 

•  Proposed  Draft  Revised  Standard 
for  Cream,  Whipped  Creams,  and 
Fermented  Creams; 

•  Proposed  Draft  Revised  Standard 
for  Fermented  Milks;  and 

•  Proposed  Draft  Revised  Standard 
for  Whey  Powders. 

The  Committee  is  continuing  work 
on: 

•  Proposed  Draft  Amendment  to  the 
Codex  General  Standard  for  Cheese 
(Composition); 

•  Proposed  Draft  Amendment  to  the 
Codex  General  Standard  for  Cheese 
(Appendix  on  cheese  rind,  surface,  and 
coating); 

•  Proposed  Draft  Revised  Standard 
for  Processed  Cheese  (minimum  cheese 
content); 

•  Proposed  Draft  Revised  Individual 
Standards  for  Cheese  (including  a  new 
Standard  for  Mozzarella); 

•  Proposed  Draft  Standard  for  Dairy 
Spreads;  and 

•  Model  Export  Certificates  for  Milk 
Products. 

New  Work: 

•  Standard  for  Products  in  Which 
Milk  Components  are  Substituted  by 
Non-Milk  Components: 

•  Evaporated  Skimmed  Milk  with 
Vegetable  Fat 

•  Sweetened  Condensed  Skimmed 
Milk  with  Vegetable  Fat 

•  Skimmed  Milk  Powder  with 
Vegetable  Fat 


Responsible  Agency:  USDA/AMS; 
HHS/FDA. 
U.S.  Participation:  Yes. 

Codex  Committee  on  Fats  and  Oils 

The  Codex  Committee  on  Fats  and 
Oils  is  responsible  for  elaborating 
standards  for  fats  and  oils  of  animal, 
vegetable,  and  marine  origin.  The 
Committee  will  hold  its  17th  Session  in 
London.  England,  in  March  2001  and 
consider  the  following: 

To  be  considered  at  Step  7: 

•  Draft  Standard  for  Olive  Oils  and 
Olive-Pomace  Oils. 

To  be  considered  at  Step  4: 

•  Proposed  Draft  Standard  for  Fat 
Spreads  and  Blended  Spreads. 

New  Work: 

•  Amendments  to  the  Draft  Standard 
for  Named  Vegetable  Oils: 

•  High  Oleic  Acid  Sunflower  Oil 

•  High  Oleic  Acid  Seifflower  Oil 

•  Code  of  Practice  for  Storage  and 
Transport  of  Fats  &  Oils  in  Bulk:  List  of 
Acceptable  Previous  Cargoes  and  of 
Banned  Immediate  Previous  Cargoes. 

Responsible  Agency:  HHS/FDA; 
USDA/ARS. 
U.S.  Participation:  Yes. 

Codex  Committee  on  Cocoa  Products 
and  Chocolate 

The  Codex  Committee  on  Cocoa 
Products  and  Chocolate  is  responsible 
for  elaborating  worldwide  standards  for 
cocoa  products  and  chocolate.  The  21st 
Session  of  the  Commission  endorsed  the 
recommendation  of  the  forty-second 
session  of  the  Executive  Committee  to 
initiate  the  revision  of  the  Cocoa 
Products  and  Chocolate  Standards.  The 
Committee  will  hold  its  18th  Session  in 
Switzerland  in  November  2000  and 
consider  the  following: 

To  be  considered  at  Step  7: 

•  Draft  Revised  Standard  for  Cocoa 
Butters; 

•  Draft  Revised  Standard  for  Cocoa 
(Cacao)  Mass  (Cocoa/Chocolate  Liquor) 
and  Cocoa  Cake,  for  Use  in  the 
Manufacture  of  Cocoa  and  Chocolate 
Products;  and 

•  Draft  Revised  Standard  for  Cocoa 
Powders  (Cocoas)  and  Dry  Cocoa-Sugar 
Mixture. 

To  be  considered  at  Step  4: 

•  Proposed  Draft  Standard  for 
Chocolate  and  Chocolate  Products. 

Responsible  Agency:  HHS/FDA. 
U.S.  Participation:  Yes. 

Codex  Committee  on  Processed  Fruits 
and  Vegetables 

The  Codex  Committee  on  Processed 
Fruits  and  Vegetables  is  responsible  for 
elaborating  standards  for  Processed 
Fruits  and  Vegetables.  After  having  been 
adjourned  sine  die,  the  Committee 
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reconvened  in  Washington,  DC.  in 
March  1998  to  begin  work  revising  the 
standards.  The  20th  Session  of  the 
Committee  will  be  held  in  Washington, 
DC  on  September  ll-l.S.  2000.  The 
t^ommittee  will  consider  the  following; 
To  be  considered  at  step  7: 

•  Draft  Standard  for  Canned  Bamboo 
Shoots; 

•  Draft  Standard  for  Pickles; 

•  Draft  Standard  for  Kimchee; 

•  Draft  Revised  Standard  for  (banned 
Applesauce; 

•  Draft  Revised  Standard  for  Canned 
Pears;  and 

•  Draft  Standard  for  Aqueous 
t^oconut  Products. 

To  be  considered  at  step  4: 

•  Proposed  Draft  Stanrfard  for  Canned 
Stone  Fruits; 

•  Proposed  Draft  Standard  for  ('anned 
Citrus  Fruits; 

•  Proposed  Draft  Standard  for  Canned 
Berry  Fruits; 

•  Proposed  Draft  Standard  for  [anis. 
lellies  and  Marmalades. 

•  Proposed  Standard  for  I'aiuied 
Vegetables: 

•  Proposed  Draft  Cuidelines  for 
Packing  Media  in  Canned  Fruits; 

•  Proposed  Draft  (aiidelines  for 
Packing  Media  in  Canned  Vegetables; 

•  F'roposed  Draft  Revised  Standard 
for  Canned  Mangoes; 

•  Proposed  Draft  Revised  Standard 
for  (ianned  Pineapple; 

•  Proposed  Draft  Revised  Standard 
for  Canned  Fruit  (;o<:ktails. 

•  Proposed  Draft  Rt'vised  Standard 
for  Canned  Tropu  a!  Fruit  Salad; 

•  Proposed  Draft  Revised  Standard 
for  Canned  Chestnuts  and  (Chestnut 
Puree; 

•  Proposed  Draft  Revised  Standard 
for  (ianned  Tomatoes; 

•  Proposed  Draft  Revised  Standard 
for  Canned  Mushrooms; 

•  Proposed  Draft  Revised  Standard 
for  Mango  Chutney; 

•  Proposed  Draft  Revised  Standard 
for  Pickled  ('iu:umbers  (Cucumber 
Pickles); 

•  Proposed  Draft  Revised  Standard 
for  Table  Olives, 

•  Proposed  Draft  Revised  Standard 
for  Procossetl  Tomato  (ioncentrates, 

•  Proposetl  Draft  Revised  Standard 
for  Dried  Apricots; 

•  Proposed  Draft  Revised  Standard 
for  Dates; 

•  Proposed  Draft  Revised  Standard 
for  Raisins; 

•  Proposed  Draft  Revised  Standard 
for  Crated  Desiccated  tloconuts; 

•  Proposed  Draft  Revised  Standard 
for  Unsheiled  Pistac  hio  Nuts; 

•  Proposed  Draft  Revised  Standard 
for  Dried  Fdible  Fungi, 

•  Proposed  Draft  Revised  Standard 
for  Kdible  Fungi  and  Fungus  Products, 


•  Proposed  Draft  Standard  for  Soy 
Sauce;  and 

•  Proposed  Draft  Standard  for  Dried 
Figs 

Other  Work: 

•  Methods  of  Analysis  for  Processed 
Fruits  and  Vegetables 

The  committee  has  been  tasked  with 
considering  the  revision  of  the 
Standards  for  Quick  Frozen  Fruits  and 
Vegetables  including:  Peas, 
Strawberries,  Raspberries.  Peaches. 
Bilberries.  Spinach,  Blueberries,  Leek, 
Brf)ccoli,  Cauliflower.  Brussels  Sprouts, 
C;reen  and  Wax  Beans,  French  Fried 
Potatoes,  Whole  Kernel  Corn,  Com-on- 
the-Cob,  Carrots. 

Responsible  Agency   USDA/AMS; 
HHS/FDA. 

US.  Participation:  Yes. 

(Jndt'x  Committee  for  Natural  Mineral 
Waters 

The  (,odex  Committee  for  Natural 
Mineral  Waters  (CCNMW)  is  responsible 
for  elaborating  standards  for  natural 
mineral  waters.  The  Codex  Alimentarius 
Commission  at  its  22nd  meeting 
approved  the  development  of  a  standard 
for  bottled/packaged  water  other  than 
natural  mineral  waters.  The  7th  Session 
of  the  Ojmmittee  will  meet  October  30- 
November  1.  2000.  The  Committee  will 
consider  the  following: 

To  be  considered  at  Step  4: 

•  Proposed  Draft  General  Standard  for 
Bottled/Packaged  Drinking  Waters  Other 
Than  Natural  Mineral  Waters 

Responsible  Agency:  HHS/FDA. 

VS.  Participation:  Yes. 

(lodex  Committee  on  Sugars 

The  (;odex  Committee  on  Sugars 
elaborated  standards  for  all  types  of 
sugars  and  sugar  products.  The 
C;ommittee  was  adjourned  sine  die.  but 
was  asked  to  revise  the  standards  for 
sugar  and  honey.  The  Committee 
prepared  the  revised  standard  for  sugar 
by  c:orrespondence.  At  its  23rd  Session, 
the  (iodex  Alimentarius  Commission 
adopted  the  Draft  Revised  Standard  for 
Sugar  with  the  exception  of  the  levels  of 
arsenic  and  lead  that  will  be  reviewed 
by  C(TAC  However,  the  Committee 
decided  that  it  could  not  prepare  a  Draft 
Revised  Standard  for  Honey  bv 
correspondence.  The  llnited  Kingdom 
(  onvened  a  Session  of  the  Committee  in 
London,  England,  on  February  '.*-n. 
2()()()  to  discuss  the  Draft  Revised 
Standard  for  Honey.  The  following 
standard  will  be  considered  by  the  24th 
SessKm  of  the  Commission  in  [une 
2001    The  relevant  document  is 
ALINORM  01/25. 

To  be  considered  at  Step  8: 
•  Draft  Revised  Standard  for  Honey; 
and 


•  Proposed  Amendments  to  the 
Revised  Codex  Standard  for  Sugars: 

(1)  Definition  of  Raw  Cane  Sugar  and 
Soft  Sugars 

(2)  Food  Additives  and  Contaminants 

(3)  Methods  of  Analysis  for  inclusion 
in  the  Standard 

New  work: 

•  Amendment  to  the  Codex  Standard 
for  Sugar; 

•  Development  of  a  Standard  for 
Unifloral  Honey;  and 

•  Completion  of  an  addendum  to  the 
Standard  for  Honey  covering  industrial 
uses. 

Responsible  Agency:  USDA/ARS, 
HHS/FDA 
U.S.  Participation:  Yes. 

Certain  Codex  Commodity  Committees 

Several  Codex  Alimentarius 
Commodity  Committees  have  adjourned 
sine  die  The  following  Committees  fall 
into  this  category: 

•  Cereals,  Pulses  and  Legumes* 
Responsible  Agency:  HHS/FDA, 

USDA/GIPSA. 

U.S.  Participation:  Yes. 

•  Meat  Hygiene* 

Responsible  Agency:  USDA/FSLS. 
U.S.  Participation:  Ves. 

•  Soups  and  Broths 
Responsible  Agency:  USDA/FSIS. 
U.S.  Participation:  Ves. 

•  Vegetable  Proteins 
Responsible  Agency:  USDA/ARS. 
U.S.  Participation:  Yes. 

•There  is  no  planned  activity  for 
these  Committees  in  the  next  year. 

Brief  reports  on  activities  of  the  Codex 
Committees  on  Soups  and  Broths,  and 
Vegetable  Proteins  follows: 

Codex  Committee  on  Soups  and  Broths 

The  Codex  Committee  on  Soups  and 
Broths  elaborated  worldwide  standards 
for  soups,  broths,  bouillons  and 
consommes.  The  committee  adjourned 
sine  die.  The  main  tasks  of  the 
Committee  were  completed.  However,  at 
its  June  1997  meeting,  the  Codex 
Alimentarius  Commission  requested 
that  the  Committee  commence  work 
revising  the  Standard  for  Bouillons  and 
Consommes.  A  Proposed  Draft  Revised 
Standard  for  Bouillons  and  Consommes 
was  prepared  by  the  Secretariat  and  has 
been  circulated  to  member  countries  for 
comment  at  Step  3. 

Responsible  Agency:  USDA/FSIS. 

U.S.  Participation:  Ves. 

Codex  Committee  on  Vegetable  Proteins 

The  Codex  Committee  on  Vegetable 
Proteins  elaborated  worldwide 
standards  for  vegetable  protein  products 
deriving  from  any  member  of  the  plant 
kingdom.  The  committee  was  adjourned 
sine  die  in  1989.  The  Codex 
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Alimentarius  Commission  at  its  23rd 
Session  requested  that  the  committee 
undertake  a  revision  of  the  Codex 
Standard  for  Wheat  Gluten.  A  Proposed 
Draft  Standard  for  Wheat  Protein 
Products  has  been  circulated  to  member 
countries  and  other  interested  parties 
for  comment  at  Step  3.  The  Proposed 
Draft  will  be  revised  and  should  be 
forwarded  to  the  Executive  Committee 
for  adoption  at  Step  5. 

Responsible  Agency:  USDA/ARS. 

U.S. Participation:  Yes. 

Ad  Hoc  Intergovernmental  Task  Force 
on  Foods  Derived  From  Biotechnology 

The  Commission,  at  its  23rd  Session, 
established  this  task  force  to  develop 
standards,  guidelines,  or 
recommendations,  as  appropriate,  for 
foods  derived  from  biotechnology  or 
traits  introduced  into  foods  by 
biotechnology,  on  the  basis  of  scientific 
evidence,  risk  analysis  and  having 
regard,  where  appropriate,  to  other 
legitimate  factors  relevant  to  the  health 
of  consumers  and  the  promotion  of  fair 
trade  practices.  The  Task  Force  met  in 
Tokyo.  Japan  on  March  20-24.  2000. 
The  relevant  document  is  ALINORM  01/ 
34. 

Matters  under  discussion  by  the  task 
force  at  its  next  meeting: 

•  Consideration  of  proposed  draft 
general  principles  of  an  over-arching 
nature  for  the  application  of  risk 
analysis  to  foods  derived  from 
biotechnology; 

•  Consideration  of  proposed  draft 
guidelines  for  risk  assessment  with 
reference  to  food  safety  and  nutrition  of 
foods  derived  from  biotechnology; 

•  Consideration  of  transparency  and 
involvement  of  stakeholders  in  the 
proposed  draft  principles/guidelines; 

•  Consideration  of  anedytical 
methods; 

•  A  Discussion  Paper  on  Traceability; 
and 

•  An  Information  Paper  on 
Familiarity. 

Responsible  Agency:  HHS/FDA; 
USD  A/ APHIS. 
U.S.  Participation:  Yes. 

Ad  Hoc  Intergovernmental  Task  Force 
on  Animal  Feeding 

The  Commission  at  its  23rd  Session 
established  the  Task  Force  to  develop 
guidelines  or  standards  as  appropriate 
on  Good  Animal  Feeding  practices.  The 
task  force  will  meet  in  Copenhagen, 
Denmark,  on  June  13-15,  2000.  It  will 
discuss  the  following  items: 

•  Draft  Code  of  Practice  for  Good 
Animal  Feeding:  and 

•  Other  items  that  are  important  for 
food  safety,  such  as  problems  related  to 
toxic  substances,  pathogens,  microbial 


resistance,  new  technologies,  storage, 
control  measures,  traceability,  etc. 

Responsible  Agency;  HHS/FDA/CVM; 
USDA/APHIS. 

U.S.  Participation:  Yes. 

Ad  Hoc  Intergovernmental  Task  Force 
on  Fruit  and  Vegetable  Juices 

The  Commission  at  its  23rd  Session 
established  this  Task  Force  to  revise  and 
consolidate  the  existing  Codex 
standards  and  guidelines  for  fruit  and 
vegetable  juices  and  related  products, 
giving  preference  to  general  standards. 
These  standards  were  originally 
developed  by  the  Joint  UNECE/Codex 
Group  of  Experts  on  the  Standardization 
of  Fruit  Juices,  which  had  been 
abolished  by  its  parent  organizations. 
The  Task  Force  will  meet  in  Brasilia. 
Brazil.  September  18-22.  2000. 

Responsible  Agency:  HHS/FDA; 
USDA/AMS. 

U.S.  Participation:  Yes. 

FAO/WHO  Regional  Coordinating 
Committees 

The  Codex  Alimentarius  Commission 
is  made  up  of  an  Executive  Committee, 
as  well  as  approjcimately  30  subsidiary 
bodies.  Included  in  these  subsidiary 
bodies  are  coordinating  committees  for 
groups  of  countries  located  in  proximity 
to  each  other  who  share  common 
concerns.  There  are  currently  six 
Regional  Coordinating  Committees: 

•  Coordinating  Committee  for  Africa 

•  Coordinating  Committee  for  Asia 

•  Coordinating  Committee  for  Europe 

•  Coordinating  Committee  for  Latin 
America  and  the  Caribbean 

•  Coordinating  Committee  for  the 
Near  East 

•  Coordinating  Committee  for  Norih 
America  and  the  South-West  Pacific 

The  United  States  participates  as  an 
active  member  of  the  Coordinating 
Committee  for  North  America  and  the 
South-West  Pacific,  and  is  informed  of 
the  other  coordinating  committees 
through  meeting  documents,  final 
reports,  and  representation  at  meetings. 
Each  regional  committee: 

•  Defines  the  problems  and  needs  of 
the  region  concerning  food  standards 
and  food  control; 

•  Promotes  within  the  committee 
contacts  for  the  mutual  exchange  of 
information  on  proposed  regulatory 
initiatives  and  problems  arising  from 
food  control  and  stimulates  the 
strengthening  of  food  control 
infrastructures  • 

•  Recommends  to  the  Commission 
the  development  of  world-wide 
standards  for  products  of  interest  to  the 
region,  including  products  considered 
by  the  committee  to  have  an 
international  market  potential  in  the 
future;  and 


•  Exercises  a  general  coordinating 
role  for  the  region  and  such  other 
functions  as  may  be  entrusted  to  it  by 
the  Commission. 

Codex  Coordinating  Committee  for 
North  America  and  the  South-West 
Pacific 

The  Coordinating  Committee  is 
responsible  for  defining  problems  and 
needs  concerning  food  standards  and 
food  control  of  all  Codex  member 
countries  of  the  region.  The  Sixth 
Session  of  the  Committee  will  be  held 
in  December  2000.  in  Brisbane. 
Australia.  Agenda  topics  will  include 
the  following: 

•  Review  of  acceptance  and 
promotion  of  Codex  standards  by 
countries  in  the  region; 

•  National  reports  on  food  control, 
food  safety,  and  food  standards  in  the 
region; 

•  National  reports  on  the  application 
of  risk  analysis; 

•  Promotion  of  Codex  activities  in  the 
Region;  and 

•  Report  on  activities  of  national 
Codex  contact  points  and  national 
Codex  committees  in  the  region 

Responsible  Agency:  USDA/FSIS. 
U.S.  Participation:  Ves. 

Attachment  2 

U.S.  Codex  Alimentarius  Officials 

Codex  Committee  Chairpersons 

Codex  Committee  on  Food  Hygiene 

Dr.  I.  Kaye  Wachsmuth.  Deputy 
Administrator.  Office  of  Public 
Health  and  Science.  Food  Safety 
and  Inspection  Service.  U.S. 
Department  of  Agriculture.  Room 
341-E.  Jamie  L.  Whitten  Federal 
Building.  1400  Independence 
Avenue,  SW,  Washington,  DC 
2Q250-3700,  Phone  #:  (202)  720- 
2644,  Fax  #  (202)  690-2980,  E-mail: 
kaye.wachsmuth@usda.gov 

Codex  Committee  on  Processed  Fruits 
and  Vegetables 

Mr.  David  L.  Priester,  Head. 

Standardization  Section.  AMS  Fruit 
&  Vegetable  Programs,  Fresh 
Products  Branch.  USDA  Stop  0140. 
Room  2049-S, 1400  Independence 
Avenue,  SW,  Washington.  DC 
20250-0240,  Phone  #:  (202) 720- 
2185,  Fax  #:  (202)  720-8871,  E- 
mail:  david.priester@usda.gov 

Codex  Committee  on  Residues  of 
Veterinary  Drugs  in  Foods 

Dr.  Stephen  F.  Sundlof,  Director,  Center 
for  Veterinary  Medicine,  Food  and 
Drug  Administration,  7500  Standish 
Place  (HFV-1).  Rockville,  MD 
20855,  Phone  #:  (301) 594-1740. 
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Fax  #:  (301)  594-1830.  K-mail: 
ssundlnf@(:vm.fda.gi)v 

Codex  Committee  on  Cereals,  Pulses 
and  Legumes  (adfourned  sme  die) 

Mr  Steven  N  Tanner.  Director, 

Technical  Ser\'ices  Division,  Grain 
Inspection,  Packers  &  Stockyards 
Administration,  US  Department  of 
Agriculture,  10383  N.  Executive 
Hills  Blvd..  Kansas  City.  MO 
ft4  153-1394,  Phone  #:  (816)  891- 
0401,  Fax  #:  (H16) H91-0478,  E- 
mail:  stanner@1sd.fgiskc.usda.gov 

Listing  of  U.S.  Delegates  and  Alternate 
Delegates 

Worldwide  Genenil  Subiect  Codex 
I'onimittees 

Codex  Committee  on  Residues  of 
Vetennun,'  Druffs  in  Foods 

(Host  Clovernment — United  States) 

U  S   Delegate 

Dr.  Robert  U   I>ivmgsf(m,  Uenter  for 
Veterinary  Medicine  (HFV-1),  Food 
and  Drug  Administration.  7500 
Standish  Place.  Kockville.  MD 
20H55.  F'hone  «:  (301)  594-5903. 
Fax  #:  (301)  594-1830.  H-mad: 
rlivings@bangate.fda.gov 

Alternate  Delegate  VACANT 

('ode\  Committee  on  Food  Additives 
and  Contaminants 

(Host  (iovornment — The  Netherlands) 

('  S  Dele  fiat  e 

Dr.  Alan  Rulis.  Director.  Office  of 
Premarket  Apprf)val  (HF.S-200). 
Outer  for  Food  Safety  and  Applied 
Nutrition,  Food  and  Drug 
Administration,  200  V.  Street,  SW, 
Washington,  DC  20204.  Phone  #: 
(202) 418-3100,  Fax  #:  (202) 418- 
3131.  E-mail: 
arulis@bangate  fda.gov 

Alternate  Delegate 

Dr  Terry  (].  Troxell,  Director.  Office 
of  Plant  and  Dairy  Foods  and 
Beverages  (HFS-300).  Center  for 
Food  Safety  and  Applied  Nutrition. 
Food  and  Drug  Administration.  200 
C  Street.  SW.  (HFS-^56), 
Washington,  DC  20204.  Phone  #: 
(202) 205-40H4, Fax  #:  (202) 205- 
4422,  E-mail: 
ttroxell@bangate  fda.gov 

Codex  Committee  on  Pesticide  Residues 

(Host  Government — The  Netherlands) 

f '  .S  Delegate 
Mr.  Fred  Ives,  Health  Effects  Division 
(7509C:).  Office  of  Pesticide 
Programs.  US  Environmental 
Protection  Agency,  Ariel  Rios 
Building,  1200  Pennsylvania  Ave 
NW.  Washington.  DC  20460.  Phone 
«:  (703)  305-6378,  Fax  #:  (703) 305- 


5147.  E-mail: 

ives.fred@epamail.epa.gov 
Alternate  Delegate 

Dr  Richard  Parr\',  (r  ,  Assistant 
Administrator,  Cooperative 
Interactions,  Agricultural  Research 
Service.  U.S.  Department  of 
Agriculture.  Room  358-A.  [amie  L. 
Whitten  Federal  Building. 
Washington.  DC  20250-3700. 
Phone  #:  (202)  720-3973.  Fax  #: 
(202)  720-5427.  E-mail: 
rparry@ars.usda  gov 

Codex  Committee  on  Methods  of 
Analysis  and  Sampling 

(Host  Government — Hungary) 

US  Delegate 

Dr.  William  Horwitz.  .Scientific: 

Advisor  (HFS-500),  Center  for  Food 
Safety  and  Applied  Nutrition.  Food 
and  Drug  Administration.  Room 
3832.  200  C  Street.  SW. 
Washington.  DC  20204.  Phone  #: 
(202)  205^346.  Fax  #:  (202)  401- 
7740,  E-mail: 

whorwitz@bangate.fda.gov 
Alternate  Delegate 

Mr.  William  Franks,  Deputy 
Administrator.  Science  and 
Technology.  Agricultural  Marketing 
Service,  US.  Department  of 
Agriculture,  Room  3507,  South 
Agriculture  Building.  1400 
Independence  Avenue,  SW. 
Washington.  DC  20250.  Phone  # 
(202)  720-5231,  Fax  #:  (202)  720- 
6496,  E-mail: 
william.franks@usda.gov 

Codex  Committee  on  Food  Import  and 
Export  (Certification  and  Inspection 
Systems 

(Host  (iovemment — Australia) 

Delegate 

Mr.  L.  Robert  Lake,  Director,  Office  of 
Regulations  and  Policy  (HFS-4), 
U.S.  Food  and  Drug  Administration, 
200  C  Street,  SW,  Washington.  DC 
20204.  Phone  #:  (202)  205^160. 
Fax  #:  (202)  401-7739,  E-mail: 
rlake@bangate  fda.gov 
Alternate  Delegate 

Mr.  Mark  Manis.  Director. 
International  Policy  Development 
Division.  Office  of  Policy.  Program 
Development,  and  Evaluation.  Food 
.Safety  and  Inspection  Service.  US. 
Department  of  Agriculture.  Room 
4434,  South  Agriculture  Building, 
1400  Independence  Avenue.  SW. 
Washington.  DC  20250-3  700. 
Phone  #:  (202) 720-6400.  Fax  #: 
(202)  720-7990.  E-mail: 
mark.mani.s@usda.gov 


Codex  Committee  on  General  Principles 
(Host  Government — France) 

Delegate 

Note:  A  member  of  the  Steering  Committee 
heads  the  delegation  to  meetings  of  the 
(ienerai  Prirui[)les  Committee 

Codex  Committee  on  Food  Labelling 
(Host  Government — Canada) 

Delegate 

Dr.  Christine  Lewis,  Director,  Office  of 
Nutritional  Products,  Labeling,  and 
Dietary  Substances  Center  for  Food 
Safety  and  Applied  Nutrition.  Food 
and  Drug  Administration,  200  C 
Street,  SW,  Washington,  DC  20204, 
Phone  #:  (202) 205-4434,  Fax  #: 
(202)  205-4594.  E-mail: 
Christine. Lewis@cf|an. fda.gov 
Alternate  Delegate 

Dr.  Robert  Post,  Director,  Labeling  and 
Additive  Policy  Division.  Office  of 
Policy.  Program  Development  and 
Evaluation,  Food  Safety  and 
Inspection  Service,  U.S.  Department 
of  Agriculture,  Cotton  Annex,  Room 
602.  Washington,  DC  20250-3700, 
Phone  #:  (202) 205-0279,  Fax  #; 
(202)  205-3625,  E-mail: 
robert.post@usda.gov 

Codex  Committee  on  Food  Hygiene 

(Host  Government — United  States) 

Delegate 

Dr.  Robert  Buchanan,  Senior  Science 

Advisor.  Food  and  Drug 

Administration.  200  C  Street.  SW. 

Washington,  DC  20204,  Phone  #: 

(202) 205-5053,  Fax  #:  (202) 205- 

4970,  E-mail: 

rbuchana@bangate.fda.gov 
Alternate  Delegate 

Dr.  H.  Michael  Wehr  (acting).  Office 

of  Constituent  Operations,  U.S. 

Food  and  Drug  Administration. 

Room  5826  (HFS-550).  200  C  St. 

SW,  Washington.  DC  20204.  Phone 

#;  (202)  260-2786,  Fax  #:  (202) 205- 

0165.  E-mail: 

mwehr@bangate.fda.gov 

Codex  Committee  on  Nutrition  and 
Foods  for  Special  Dietary  Uses 

(Host  Government — Germany) 

Delegate 
Dr.  Elizabeth  Yetley,  FDA  Lead 
Scientist  for  Nutrition  (HFS-450). 
Food  and  Drug  Administration,  200 
C  Street.  SW,  Washington,  DC 
20204, Phone  #:  (202) 205-4168. 
Fax  #:  (202)  205-5295,  E-mail: 
eyetley@bangate.fda.gov 

Alternate  Delegate 
VACANT 
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Codex  Committee  on  Fresh  Fruits  and 
Vegetables 

(Host  Government — Mexico) 

Delegate 
Mr.  David  L.  Priester,  Head, 
Standardization  Section,  AMS  Fruit 
k  Vegetable  Programs,  Fresh 
Products  Pranch,  USDA  Stop  0140. 
Room  2049-S  1400  Independence 
Avenue,  SW,  Washington,  DC 
20250-0240,  Phone  #:  (202)  720- 
2185,  Fax  #:  (202)  720-8871,  E- 
mail:  david.priesteT@usda.gov 

Alternate  Delegate 
Mr.  Larry  B.  Lace,  Branch  Chief,  Fresh 
Products  Branch,  Fruits  and 
Vegetable  Division,  Agricultural 
Marketing  Service,  U.S.  Department 
of  Agriculture.  Room  2049.  South 
Agriculture  Building,  1400 
Independence  Avenue,  SW, 
Washington,  DC  20090-6456, 
Phone  #:  (202) 720-5870,  Fax  #: 
(202)  720-0393,  E-mail: 
larry.lace@usda.gov 

Codex  Committee  on  Fish  and  Fishery 
Products 

(Host  Government — Norway) 

Delegate 
Mr.  Philip  C.  Spiller,  Director.  Office 
of  Seafood  (HFS-400)  VERB,  Center 
for  Food  Safety  and  Applied 
Nutrition,  Food  and  Drug 
Administration,  200  C  Street,  SW, 
Washington.  DC  20204.  Phone  #: 
(202)  418-3133,  Fax  #:  (202) 418- 
3198,  E-mail: 
pspiller@bangate.fda.gov 

Alternate  Delegate 
Mr.  Samuel  W.  McKeen,  Director, 
Office  of  Trade  and  Industry 
Services,  National  Oceanic  and 
Atmospheric  Administration, 
NMFS.  1335  East-West  Highway, 
Room  6490,  Silver  Spring,  MD 
20910,  Phone  #:  (301) 713-2351, 
Fax  #:  (301)  713-1081,  E-mail: 
samuel.mckeen@noaa.gov 

Codex  Committee  on  Milk  and  Milk 
Products 

(Host  Government — New  Zealand) 

Delegate 
Mr.  Duane  Spomer,  Chief,  Dairy 
Standardization  Branch,  U.S. 
Department  of  Agriculture, 
Agricultural  Marketing  Service, 
Room  2750,  South  Agriculture 
Building,  1400  Independence 
Avenue,  SW,  Washington,  DC 
20250-0230,  Phone  #:  (202)  720- 
9382,  Fax  #:  (202) 720-2643,  E- 
mail:  duane.spomer@jsda.gov 

Alternate  Delegate 
Mr.  John  C.  Mowbray,  Division  of 
Programs  and  Enforcement  Policy 


(HFS-306),  Center  for  Food  Safety 
and  Applied  Nutrition,  Food  and 
Drug  Administration,  200  C  Street, 
SW,  Washington,  DC  20204,  Phone 
#:  (202)  205-1731,  Fax  #:  (202)  205- 
4422,  E-mail: 
jmowbray@bangate.fda.gov 

Codex  Committee  on  Fats  and  Oils 

(Host  Government — United  Kingdom) 

Delegate 
Mr.  Charles  W.  Cooper,  Director, 
International  Activities  Staff  (HFS- 
585),  Center  for  Food  Safety  and 
Applied  Nutrition,  Food  and  Drug 
Administration,  200  C  Street,  SW, 
Washington,  DC  20204,  Phone  #: 
(202)  205-5042,  Fax  #:  (202) 401- 
7739,  E-mail: 
ccooper@bangate .  fda.gov 

Alternate  Delegate 
Dr.  Dwayne  Buxton,  National  Program 
Leader  for  Oilseeds  and  Bioscience. 
Agricultural  Research  Service, 
Room  212,  Building  005,  BARC 
West,  Beltsville,  MD  20705,  Phone 
#:  (301)  504-5321,  Fax  #:  (301) 504- 
5467,  E-mail: 
dwayne.buxton@usda.gov 

Codex  Committee  on  Processed  Fruits 
and  Vegetables 

(Host  Government — United  States) 

Delegate 
Mr.  James  Rodeheaver,  Chief, 
Processed  Products  Branch,  Fruits 
and  Vegetables  Program, 
Agricultural  Marketing  Service, 
U.S.  Department  of  Agriculture, 
P.O.  Box  96456,  Room  0709,  South 
Agriculture  Building,  Washington, 
DC  20090-6456,  Phone:  (202)  720- 
4693,  Fax:  (202)  690-1527,  E-mail: 
James .  rodeheaver@usda.gov 

Alternate  Delegate 
Mr.  Charles  W.  Cooper,  Director, 
International  Activities  Staff  (HFS- 
585),  Center  for  Food  Safety  and 
Applied  Nutrition,  Food  and  Drug 
Administration,  200  C  Street,  SW, 
Washington,  DC  20204,  Phone  #: 
(202)  205-5042,  Fax  #:  (202) 401- 
7739,  ccooper@bangate.fda.gov 

Codex  Committee  on  Cocoa  Products 
and  Chocolate 

(Host  Government — Switzerland) 

U.S.  Delegate 
Mr.  Charles  W.  Cooper,  Director, 
International  Activities  Staff  (HFS- 
585),  Center  for  Food  Safety  and 
Applied  Nutrition,  Food  and  Drug 
Administration,  200  C  Street,  SW, 
Washington,  DC  20204,  Phone  #: 
(202)  205-5042,  Fax  #:  (202) 401- 
7739,  E-mail: 
ccooper@bangate.fda.gov 


Alternate  Delegate 
Dr.  Michelle  Smith,  Food 
Technologist,  Office  of  Food 
Labeling,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFS-158), 
200  C  Street,  SW,  Washington,  DC 
20204,  Phone  #:  (202)  205-5099, 
Fax  #:  (202)  205-4594,  E-mail: 
msmithl@bangate.fda.gov 

Codex  Committee  on  Natural  Mineral 
Waters 

(Host  Government — Switzerland) 

Delegate 

Dr.  Terry  C.  Troxell,  Director,  Office 
of  Plant  and  Dairy  Foods  and 
Beverages  (HFS-300),  Center  for 
Food  Safety  and  Applied  Nutrition, 
Food  and  Drug  Administration,  200 
C  Street,  SW,  Washington.  DC 
20204,  Phone  #:  (202)  205-5321, 
Fax  #:  (202)  205-4422,  E-mail: 
ttroxell@bangate.fda.gov 
Alternate  Delegate 

Ms.  Shellee  Anderson.  Division  of 
Programs  and  Enforcement  Policy, 
(HFS-306).  Center  for  Food  Safety 
and  Applied  Nutrition,  Food  and 
Drug  Administration,  200  C  Street, 
SW,  Washington,  DC  20204,  Phone 
#:  (202) 205-4681,  Fax  #:  (202) 205- 
4422.  E-mail: 
sdavis@bangate.  f  da  .go  V 

Codex  Committee  on  Sugars 

(Host  Government — United  Kingdom) 

Delegate 
Dr.  Thomas  L.  Tew,  Research 

Geneticist,  Sugarcane  Research 

Unit,  Agricultural  Research  Service. 

USDA,  5883  USDA  Road,  Houma. 

LA  70360,  Phone  #:  (504)  872-5042. 

Fax  #:  (504)  868-8369,  E-mail: 

ttew@nola.srrc.usda.gov 
Alternate  Delegate 
Dr.  Dennis  M.  Keefe,  Office  of 

Premarket  Approval  (HFS-200). 

Center  for  Food  Safety  and  Applied 

Nutrition,  Food  and  Drug 

Administration,  200  C  Street,  SW, 

Washington,  DC  20204,  Phone  #: 

(202)  418-3113,  Fax  #:  (202) 418- 

3131,  E-mail: 

dkeefe@bangate.fda.gov 

Codex  Committee  on  Cereals,  Pulses 
and  Legumes ' 

(Host  Government — United  States) 

Delegate 
Mr.  Charles  W.  Cooper,  Director, 
International  Activities  Staff  (HFS- 
585),  Center  for  Food  Safety  and 
Applied  Nutrition,  Food  and  Drug 
Administration,  200  C  Street,  SW, 
Washington,  DC  20204,  Phone  #: 
(202)  205-5042.  Fax  #:  (202) 401- 
7739,  E-mail: 
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ccooper®bangate.  fda.gov 
Alternate  Delegate 

Mr.  David  Snipman,  Deputy 
Administrator,  Grain  Inspection 
Packers  and  Stockyards 
Administration,  U.S.  Department  of 
Agriculture,  Room  1092.  South 
Agriculture  Building,  1400 
Independence  Avenue,  SW, 
Washington.  DC  20250-3601. 
Phone  #:  (202)  720-9170.  Fax  #: 
(202) 720-1015. 
dshipman@gipsadc.usda.gov 

Codex  Committee  on  Soups  and  Broths  ' 

(Host  Government — vSwitzerland) 

Delegate 

Mr.  Charles  Edwards,  Director, 

Labeling,  Products  and  Technology 
Standards  Division,  Office  of 
Policy,  Program  Development  and 
Evaluation,  Food  Safety  and 
Inspection  Service.  U.S.  Department 
of  Agriculture,  Room  405.  Cotton 
Annex.  300  12th  Street,  SW. 
Washington.  DC  20250-3700, 
Phone  #:  (202)  205-0675.  Fax  #: 
(202)  205-O0«0,  K-mail: 
charles.edwards@uscla.gov 

Alternate  Delegate 

Dr.  Robert  Post,  Director,  Labeling 
Additives  and  Policv  Division, 
Office  of  Policy,  Program 
Development  and  Evaluation,  Food 
Safety  and  Inspection  Service,  U'.S 
Department  of  Agric;ulture,  Room 
602,  C:otfon  Annex.  300  12th  Street. 
SW.  Washington.  DC  20250-3700. 
Phone  #:  (202)  205-0279,  Fax  #: 
(202)  205-3625,  E-mail: 
robert.post@iisda.g()v 

Codex  Committee  on  Vegetable 
Proteins  ' 

(Host  Government — Canada) 

U.S.  Delegate 
Dr.  Wilda  H.  Martinez.  Associate 
Deputy  Administrator,  Aqua 
Products  and  Human  Nutrition 
vSciences,  U.S.  Department  of 
Agriculture,  Agricultural  Re.search 
Service,  Room  107,  B-005, 
Beltsville,  MD  20705,  Phone  #; 
(301)  504-6275.  Fax  #:  (301)  504- 
6699.  E-mail: 
wmartinoz@ars.u,sda.gov 

Alternate  Delegate 


Vacant 
Codex  Committee  on  Meat  Hygiene  ' 
(Host  Government — New  Zealand) 

Delegate 
Dr  John  Prucha,  Assistant  Deputy 
Administrator,  International  and 
Domestic  Policy,  Food  Safety  and 
Inspection  Service,  U.S.  Department 
of  Agriculture,  Room  4866,  South 
Agriculture  Building,  Washington, 
DC  20250-3700,  Phone  #:  (202) 
720-3473,  Fax  #:  (202)  690-3856,  E- 
mail:  John. prucha@usda.gov 

Alternate  Delegate 
Vacant 

Ad  Hoc  Intergovernmental  Task  Forces 

Ad  Hex:  Intergovernmental  Task  Force 
on  Fruit  and  Vegetable  luices 

(Host  government — Brazil) 

Delegate 
Mr.  Martin  Stutsman,  Office  of  Plant 
and  Dairv  Foods  and  Beverages 
(HFS-30'6).  Center  for  Food  Safety 
and  Applied  Nutrition,  Food  and 
Drug  Administration,  200  C  St  SW, 
Washington,  DC  20204,  Phone: 
(202)  260-1949,  Fax:  (202)  205- 
4422,  E-mail: 
mstutsma'&bangate  fda.gov 

Alternate  Delegate 

Mr  David  Priester,  Head. 

Standardization  .Section.  AMS  Fruit 
&  Vegetable  Programs,  Fresh 
Products  Branch,  USDA  Stop  0140, 
Room  2049-S, 1400  Independence 
Avenue,  SW,  Washington.  DC 
20250-0240  Phone  #:  (202)  720- 
2185.  Fax  #:  (202)  720-8871.  E- 
mail:  david  priester@usda  gov 

Ad  Hoc  Intergovernmental  Task  Force 
on  Foods  Derived  From  Biotechnology 

(Host  government — lapan) 

Delegate 

L.  Robert  Lake.  Director.  Office  of 
Regulations  and  Policy  (HFS-4), 
Center  for  Food  Safety  and  Applied 
Nutrition  (HFS-t).  Food  and  Drug 
Administration,  200  C  St  SW. 
Washington.  DC  20204,  Phone: 
(202)  205-1160.  Fax:  (202)  401- 
7739.  E-mail:  rlnke^bangate.fda  gov 

Alternate  Delegate 
Dr  Sally  L  McCammon,  .Science 

Timetable  of  Codex  Sessions 

[June  1999  througti  June  2001] 


Advisor  to  the  Administrator. 
Animal  Plant  Health  Inspection 
Service,  US  Department  of 
Agriculture,  4700  River  Road  (Unit 
98),  Riverdale,  MD  20737,  Phone 
(301)  734-5761,  Fax: (301)  734t 
5992,  E-mail: 
Sally.L.Mccammon@usda.gov 

Ad  Hoc  Intergovernmental  Task  Group 
on  Animal  Feeding 

(Host  government — Denmark) 

Delegate 
Dr  Stephen  F.  Sundlof,  Director, 
Center  for  Veterinary  Medicine, 
Food  and  Drug  Administration, 
7500  Standish  Place  (HFV-l), 
Rockville,  MD  20855,  Phone:  (301) 
594-1740,  Fax:  (301)  594-1830,  E- 
mail:  ssundlof@cvm.fda.gov 

Alternate  Delegate 
Dr.  Alejandro  B.  Thiermann.  Regional 
Director  for  Europe,  Africa  and  the 
Middle  East,  FAS/USEU.  US 
Department  of  Agriculture,  PSC  82, 
Box  002,  APO  AE  09710,  Phone: 
(322)  508-2762.  Fax: (322)  511- 
0918.  E-mail: 
Alejandro  B_Thiermann@usda.gov 

Subsidian-  Bodies  of  the  Codex 
Alimentahus 

There  are  six  regional  coordinating 
committees- 

Coordinating  Committee  for  Africa 
Coordinating  Committee  for  Asia 
Coordinating  Committee  for  Europe 
Coordinating  Committee  for  Latin 

America  and  the  Caribbean 
Coordinating  Committee  for  the  Near 

East 
Coordinating  Committee  for  North 

America  and  the  South-West  Pacific 

Contact 

Mr.  Patrick  Clerkin,  Associate 
Manager,  U.S.  Codex  Office,  Food 
Safety  and  Inspection  Service,  U.S. 
Department  of  Agriculture,  Room 
4861,  South  Agriculture  Building, 
1400  Independence  Avenue,  SW, 
Washington,  DC  20250-3700, 
Phone  #:  (202) 205-7760,  Fax  #: 
(202)  720-3157,  E-mail: 
patrick.clerkin@usda.gov 

Attachment  3 


1999 


I 


CX  702-46       Executive  Commrtlee   of   the   Codex   Alimentanus  Commission     24-25  June 

(46tti  Session)  I 

CX  701-23      Codex  Alimentanus  Commission  (23fd  Session) „ I  28  June-3  July 


Rome 
Rome 


'Ail|i)iirin'(l  siiiM  ilif    III.'  iiiaiii  Msk.s  nt  Ih'-sf 
(^omiiiilliws  Hn- 1  >ini[ilclH(l    Hnwi-VHr  thn 
ciimmillHes  may  Ih-  i  allfil  td  meet  itgaiii  it  required 
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CX  727-12 
CX  712-32 


2000: 


CX  710-07 
CX  733-08 

CX  703-04 
CX  802-01 
CX  711-32 

CX  730-12 

CX  716-15 
CX  718-32 
CX  714-28 
CX  722-24 
CX  803-01 
CX  720-22 

CX  702-47 

CX  713-20 

CX  801-01 

CX  706-22 
CX  731-09 
CX  712-33 
CX  719-07 
CX  70&-18 


CX 
CX 


2001: 


CX 
CX 


707-14 
732-06 


734-01 
725-12 


CX 
CX 
CX 
CX 
CX 
CX 


803-02 
709-17 
718-33 
716-16 
714-29 
702-48 


Timetable  of  Codex  Sessions— Continued 

[June  1999  through  June  2001] 


CX  711-33    ! 
CX  715-23 


CX  701-24 


Codex  Regional  Coordinating  Committee  for  Asia  (12th  Session) 
Codex  Committee  of  Food  Hygiene  (32nd  Session)  

Codex  Committee  on  Sugars  (7th  Session)  

Codex  Committee  on  Food  Import  and  Export  Certification  and 
inspection  (8th  Session). 

Codex  Committee  on  Milk  and  Milk  Products  (4th  Session)  

ad  hoc  Intergovemmental  Task  Force  on  Biotechnology  

Codex  Committee  on  Food  Additives  and  Contaminants  (32nd 
Sesswn). 

Codex  Committee  on  Residues  of  Veterinary  Drugs  in  Foods 
(12th  Session). 

Codex  Committee  on  General  Principles  (15th  Session)  

Codex  Committee  on  Pesticide  Residues  (32nd  Session)  

Codex  Committee  on  Food  Labelling  (28th  Session)  

Codex  Committee  on  Fish  and  Fishery  Products  (24th  Session) 

ad  hoc  Intergovernmental  Codex  Task  Force  on  Animal  Feeding 

Codex  Committee  on  Nutrition  and  Foods  for  Special  Dietary 
Uses  (22nd  Session) 

Executive  Committee  of  the  Codex  Alimentanus  Commission 
(47th  Session). 

Codex  Committee  on  Processed  Fruits  and  Vegetables  (20th 
Session). 

ad  ttoc  Intergovemmental  Codex  Task  Force  on  Fruit  Juices  (1st 
Session) 

Codex  Regional  Coordinating  Committee  for  Europe  

Codex  Committee  on  Fresh  Fruits  and  Vegetables  (9th  Session) 

Codex  Committee  on  Food  Hygiene  (33rd  Session)  

Codex  Committee  on  Natural  Mineral  Waters  (7th  Session)  

Codex  Committee  on  Cocoa  Products  and  Chocolate  (18th  Ses- 
sion) 

Codex  Regional  Coordinating  Committee  for  Africa  (14th  Ses- 
sion). 

Codex  Regional  Coordinating  Committee  for  North  Amenca  and 
the  South-West  Pacific  (6th  Session). 

Codex  Regional  Coordinating  Committee  for  the  Near  East  

Codex  Regional  Committee  tor  Latin  America  and  the  Caribt>ean 

(12th  Session). 
Codex  Committee  on  Food  Additives  and  Contaminants  (33rd 

Session) 
Codex  Committee  on  Methods  of  Analysis  and  Sampling  (23rd 

Session). 

ad  hoc  Intergovemmental  Task  Force  on  Animal  Feeding 

Codex  Committee  on  Fats  and  Oils  (17th  Session)  

Codex  Committee  on  Pesticide  Residues  (33rd  Session)  

Codex  Committee  on  General  Principles  (16th  Session)  

Codex  Committee  on  Food  Lat)elllng  (29th  Session)  

Executive  Committee  of  the  Codex  Alimentanus  Commission 

(48th  Session). 
Codex  Alimentanus  Committee  (24th  Session)  


23-26  Novemtier I  Chaing  Mai 

29  November-4  Decemt)er  !  Washington.  DC 


9-11  February  .. 
21-25  February 


28  Febnjary-3  March 

14-17  March  

20-24  March  


28-31  March 


10-14  April  Pans. 

1-8  May The  Hague. 

8-12  May Ottawa. 

5-9  June Alesund 

13-15  June Copenhagen 

19-23  June Beriin 


London. 
Adelaide 

Wellington. 

Tokyo. 

Beijing. 

Washington.  DC. 


28-30  June 

11-15  Septemt)er 
18-22  September 


Geneva 

Washington,  DC. 
Brasilia 


3-6  October Madnd 

9-13  October Mexico  City. 

23-27  October  ..• TBA 

30  October-1  November TBA. 

2^  Novemtjer  j  TBA. 

27-30  November Entebbte 

5-8  Decemtier Perth. 


29  January-1  February 
13-16  February  


12-16  March 


26  Febnjary-2  March 


Cairo. 

Santo  Domingo. 

The  Hague 

Budapest. 


19-21  March  Copenhagen 

26-30  March  London 

2-6  April  I  The  Hague. 


23-27  April  

30  April-4  May 
28-29  June 


2-7  July 


Pans 

Ottawa 

Geneva 

Geneva 


Attachment  4 

Definitions  for  the  Purpose  of  Codex 
Alimentarius 

Words  and  phrases  have  specific 
meanings  when  used  by  the  Codex 
Alimentarius.  For  the  purposes  of 
Codex,  the  following  definitions  apply: 

1.  Food  means  any  substance, 
whether  processed,  semi-processed  or 
raw,  which  is  intended  for  human 
consumption,  and  includes  drink, 
chewing  gum,  and  any  substance  which 
has  been  used  in  the  manufacture, 
preparation  or  treatment  of  "food"  but 
does  not  include  cosmetics  or  tobacco  or 
substances  used  only  as  drugs. 


2.  Food  hygiene  comprises  conditions 
and  measures  necessary  for  the 
production,  processing,  storage  and 
distribution  of  food  designed  to  ensure 
a  safe,  sound,  wholesome  product  fit  for 
human  consumption. 

3.  Food  additive  means  any  substeince 
not  normally  consumed  as  a  food  by 
itself  and  not  normally  used  as  a  typical 
ingredient  of  the  food,  whether  or  not  it 
has  nutritive  value,  the  intentional 
addition  of  which  to  food  for  a 
technological  (including  organoleptic) 
purpose  in  the  manufacture,  processing, 
preparation,  treatment,  packing, 
packaging,  transport,  or  holding  of  such 
food  results,  or  may  be  reasonably 


expected  to  result,  (directly  or 
indirectly)  in  it  or  its  by-products 
becoming  a  component  of  or  otherwise 
affecting  the  characteristics  of  such 
foods.  The  food  additive  term  does  not 
include  "contaminants"  or  substances 
added  to  food  for  maintaining  or 
improving  nutritional  qualities. 

4.  Contaminant  means  any  substance 
not  intentionally  added  to  food,  which 
is  present  in  such  food  as  a  result  of  the 
production  (including  operations 
carried  out  in  crop  husbandry,  animal 
husbandry,  and  veterinary  medicine), 
manufacture,  processing,  preparation, 
treatment,  packing,  packaging,  transport 
or  holding  of  such  food  or  as  a  result  of 
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environmental  contamination.  The  term 
does  not  include  in.sect  fragments, 
rodent  hairs  and  other  extraneous 
matters. 

5.  Pesticide  means  any  substance 
intended  for  preventing,  destroying, 
attracting,  repelling,  or  controlling  any 
pest  including  unwanted  species  of 
plants  or  animals  during  the  production, 
storage,  transport,  distribution  and 
processing  of  food,  agricultural 
commodities,  or  animal  feeds  or  which 
may  be  administered  to  animals  for  the 
control  of  ectoparasites.  The  term 
includes  substances  intended  for  use  as 
a  plant-growth  regulator,  defoliant, 
desiccant.  firuit  thinning  agent,  or 
sprouting  inhibitor  and  substances 
applied  to  crops  either  before  of  after 
harvest  to  protect  the  commodity  from 
deterioration  during  storage  and 
transport.  The  term  pesticides  excludes 
fertilizers,  plant  and  animal  nutrients, 
food  additives,  and  animal  drugs. 

6.  Pesticide  residue  means  any 
specified  substance  in  food,  agricultural 
commodities,  or  animal  feed  resulting 
from  the  use  of  a  pesticide.  The  term 
includes  any  derivatives  of  a  pesticifle. 
such  as  conversion  products, 
metabolites,  reaction  products,  and 
impurities  considered  to  be  of 
toxological  significance 

7.  Good  Agricultuml  Practice  m  the 
iL>;e  nf  Pesticides  IGAPI  includes  the 
nationally  authorized  safe  uses  of 
pesticides  under  actual  conditions 
necessary  for  effective  and  reliable  pest 
control.  It  encompasses  a  range  of  levels 
of  pesticide  applications  up  to  the 
highest  authorized  use,  applied  in  a 
manner  that  leaves  a  residue  which  is 
the  smallest  amount  practicable. 

Authorized  safe  uses  are  determined 
at  the  national  level  and  include 
nationally  registered  or  recommended 
uses,  which  take  into  accrount  public 
and  occupational  health  and 
environmental  safety  considerations. 

Actual  conditions  include  any  stage 
in  the  production,  storage,  transport, 
distribution  and  processing  of  food 
commodities  and  animal  feed. 

8.  Codex  Maximum  Limit  for  Pesticide 
Residues  (MRLPj  is  the  maximum 
concentration  of  a  pesticide  residue 
(expressed  as  mg/kg).  recommended  bv 
the  Codex  Alimentarius  Clommission  t(j 
be  legally  permitted  in  or  on  food 
commodities  and  animal  feeds.  MRLPs 
are  based  on  their  toxological  affects 
and  on  GAP  data  and  foods  derived 
from  commodities  that  comply  with  the 
respective  MRLPs  are  intended  to  be 
toxologically  acceptable. 

Clodex  MRLPs.  which  are  primarilv 
intended  to  apply  in  international  trade, 
are  derived  from  reviews  conducted  by 
the  JMPR  following: 


(a)  Toxological  assessment  of  the 
pesticide  and  its  residue,  and 

(b)  Review  of  residue  data  from 
supervised  trials  and  supervised  uses 
including  those  reflecting  national  good 
agricultural  practices.  Data  from 
supervised  trials  conducted  at  the 
highest  nationally  recommended, 
authorized,  or  registered  uses  are 
included  in  the  review.  In  order  to 
accommodate  variations  in  national  pest 
control  requirements.  Codex  MRLPs 
take  into  account  the  higher  levels 
shown  to  arise  in  such  supervised  trials, 
which  are  considered  to  represent 
oflFective  pest  control  practices. 

Consideration  of  the  various  dietary 
residue  intake  estimates  and 
determinations  both  at  the  national  and 
international  level  in  comparison  with 
the  ADI,  should  indicate  that  foods 
complying  with  Codex  MRLPs  are  safe 
for  human  consumption. 

9.  Veterinary  Drug  means  any 
substance  applied  or  administered  to 
any  food-producing  animal,  such  as 
meat  or  milk-producing  animals, 
poultry,  fish  or  bees,  whether  used  for 
therapeutic,  prophylactic  or  diagnostic 
purposes  or  for  modification  of 
physiological  functions  or  behavior. 

10.  Residues  of  Veterinary  Drugs 
include  the  parent  compounds  and/or 
their  metabolites  in  any  edible  portion 
of  the  animal  product,  and  include 
residues  of  associated  impurities  of  the 
veterinary  drug  concerned. 

11.  Codex  Maximum  Limit  for 
Residues  of  Veterinary  Drugs  IMRLVD) 
is  the  maximum  concentration  of 
residue  resulting  from  the  use  of  a 
veterinary'  drug  (expressed  in  mg/kg  or 
ug/kg  on  a  fresh  weight  basis)  that  is 
recommended  by  the  Codex 
Alimentarius  Commission  to  be  legally 
permitted  or  recognized  as  acceptable  in 
or  on  food. 

An  MRLV'D  is  based  on  the  type  and 
amount  of  residue  considered  to  be 
without  any  toxological  hazard  for 
human  health  as  expressed  bv  the 
Acceptable  Daily  Intake  (ADI),  or  on  the 
basis  of  a  temporary  ADI  that  utilizes  an 
additional  safety  factor.  An  MRLVD  also 
takes  info  acc:ount  other  relevant  public 
health  risks  as  well  as  food 
technological  aspects. 

When  establishing  an  MRLVD. 
consideration  is  also  given  to  residues 
that  occur  in  food  of  plant  origin  and/ 
or  the  environment.  Furthermore,  the 
MRLVD  may  be  reduced  to  be  consistent 
with  good  practices  in  the  use  of 
veterinary  drugs  and  to  the  extent  that 
practical  and  analytical  methods  are 
available. 

12.  Good  Practice  in  the  L'se  of 
Veterinary  Drugs  (GPVD)  is  the  official 
recommended  or  authorized  usage 


including  withdrawal  periods  approved 
by  national  authorities,  of  veterinary 
drugs  under  practicable  conditions. 

13.  Processing  Aid  means  any 
substance  or  material,  not  including 
apparatus  or  utensils,  not  consumed  as 
a  food  ingredient  by  itself,  intentionally 
used  in  the  processing  of  raw  materials, 
foods  or  its  ingredients,  to  fulfill  a 
certain  technological  purpose  during 
treatment  or  processing  and  which  may 
result  in  the  non-intentional  but 
unavoidable  presence  of  residues  or 
derivatives  in  the  final  product. 

Definitions  of  Risk  Analysis  Terms 
Related  to  Food  Safety 

Hazard:  A  biological,  chemical  or 
physical  agent  in.  or  condition  of,  food 
with  the  potential  to  cause  an  adverse 
health  effect. 

Risk:  A  function  of  the  probability  of 
an  adverse  health  effect  and  the  severity 
of  that  effect,  consequential  to  a 
ha2ard(s)  in  food. 

Risk  analysis:  A  process  consisting  of 
three  components:  risk  assessment,  risk 
management  and  risk  communication. 

Risk  assessment:  A  scientifically 
based  process  consisting  of  the 
following  steps:  (i)  Hazard 
identification,  (ii)  hazard 
characterization,  (iii)  exposure 
assessment,  and  (iv)  risk 
characterization. 

Hazard  identification:  The 
identification  of  biological,  chemical, 
and  physical  agents  capable  of  causing 
adverse  health  effects  and  which  may  be 
present  in  a  particular  food  or  group  of 
foods. 

Hazard  characterization:  The 
qualitative  and/or  quantitative 
evaluation  of  the  nature  of  the  adverse 
health  effects  associated  with  biological, 
chemical  and  physical  agents  that  may 
be  present  in  food.  For  chemical  agents, 
a  dose-response  assessment  should  be 
performed.  For  biological  or  physical 
agents,  a  dose-response  assessment 
should  be  performed  if  the  data  are 
obtainable. 

Dose-response  assessment:  The 
determination  of  the  relationship 
between  the  magnitude  of  exposure 
(dose)  to  a  chemical,  biological  or 
physical  agent  and  the  severity  and/or 
frequency  of  associated  adverse  health 
effects  (response). 

Exposure  assessment:  The  qualitative 
and/or  quantitative  evaluation  of  the 
likely  intake  of  biological,  chemical,  and 
physical  agents  via  food  as  well  as 
exposures  from  other  sources  if  relevant. 

Risk  characterization:  The  qualitative 
and/or  quantitative  estimation, 
including  attendant  uncertainties,  of  the 
probability  of  occurrence  and  severity  of 
known  or  potential  adverse  health 
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effects  in  a  given  population  based  on 
hazard  identification,  hazard 
characterization  and  exposure 
assessment. 

Risk  management:  The  process, 
distinct  from  risk  assessment,  of 
weighing  policy  alternatives,  in 
consultation  with  all  interested  parties, 
considering  risk  assessment  and  other 
factors  relevant  for  the  health  protection 
of  consumers  and  for  the  promotion  of 
fair  trade  practices,  and.  if  needed, 
selecting  appropriate  prevention  and 
control  options. 

Risk  communication:  The  interactive 
exchange  of  information  and  opinions 
throughout  the  risk  analysis  process 
concerning  risk,  related  risk  factors  and 
risk  perceptions,  among  risk  assessors, 
risk  managers,  consumers,  industry,  the 
academic  community  and  other 
interested  parties,  including  the 
explanation  of  risk  assessment  findings 
and  the  basis  of  risk  management 
decisions. 

Attachment  5 

Part  1 — Uniform  Procedure  for  the 
Elaboration  of  Codex  Standards  and 
Related  Texts 

Steps  1.  2  and  3 

(1)  The  Commission  decides,  taking 
into  account  the  "Criteria  for  the 
Establishment  of  Work  Priorities  and  for 
the  Establishment  of  Subsidiary 
Bodies."  to  elaborate  a  Worldwide 
Codex  Standard  and  also  decides  which 
subsidiary  body  or  other  body  should 
undertake  the  work.  A  decision  to 
elaborate  a  Worldwide  Codex  Standard 
may  also  be  taken  by  subsidiary  bodies 
of  the  Commission  in  accordance  with 
the  above-mentioned  criteria,  subject  to 
subsequent  approval  by  the  Commission 
or  its  Executive  Committee  at  the 
earliest  possible  opportunity.  In  the  case 
of  Codex  Regional  Standards,  the 
Commission  shcdl  base  its  decision  on 
the  proposal  of  the  majority  of  members 
belonging  to  a  given  region  or  group  of 
countries  submitted  at  a  session  of  the 
Codex  Alimentarius  Commission. 

(2)  The  Secretariat  arranges  for  the 
preparation  of  a  proposed  draft 
standard.  In  the  case  of  Maximum 
Limits  for  Residues  of  Pesticides  or 
Veterinary  Drugs,  the  Secretariat 
distributes  the  recommendations  for 
maximum  limits,  when  available  from 
the  Joint  Meetings  of  the  FAO  Panel  of 
Experts  on  Pesticide  Residues  in  Food 
and  the  Environment  and  the  WHO 
Panel  of  Experts  on  Pesticide  Residues 
(JMPR),  or  the  Joint  FAO/WHO  Expert 
Committee  on  Food  Additives  (JECFA). 
In  the  cases  of  milk  and  milk  products 
or  individual  standards  for  cheeses,  the 
Secretariat  distributes  the 


recommendations  of  the  International 
Dairy  Federation  (IDF). 

(3)  The  proposed  draft  standard  is 
sent  to  members  of  the  Commission  and 
interested  international  organizations 
for  comment  on  all  aspects  including 
possible  implications  of  the  proposed 
draft  standard  for  their  economic 
interests. 

Step  4 

The  comments  received  are  sent  by 
the  Secretariat  to  the  subsidiary  body  or 
other  body  concerned  which  has  the 
power  to  consider  such  comments  and 
to  amend  the  proposed  draft  standard. 

Step  5 ' 

The  proposed  draft  standard  is 
submitted  through  the  Secretariat  to  the 
Commission  or  to  the  Executive 
Committee  with  a  view  to  its  adoption 
as  a  draft  standard.  When  making  any 
decision  at  this  step,  the  Commission  or 
the  Executive  Committee  will  give  due 
consideration  to  any  comments  that  may 
be  submitted  by  any  of  its  members 
regarding  the  implications  which  the 
proposed  draft  standard  or  any 
provisions  of  the  standard  may  have  for 
their  economic  interests.  In  the  case  of 
Regional  Standards,  all  members  of  the 
Commission  may  present  their 
comments,  take  part  in  the  debate  and 
propose  amendments,  but  only  the 
majority  of  the  Members  of  the  region  or 
group  of  coiuitries  concerned  attending 
the  session  can  decide  to  amend  or 
adopt  the  draft.  When  making  any 
decisions  at  this  step,  the  members  of 
the  region  or  group  of  countries 
concerned  will  give  due  consideration 
to  any  comments  that  may  be  submitted 
by  any  of  the  members  of  the 
Commission  regarding  the  implications 
which  the  proposed  draft  standard  or 
any  provisions  of  the  proposed  draft 
standard  may  have  for  their  economic 
interests. 

Steps 

The  draft  steuidard  is  sent  by  the 
Secretariat  to  all  members  and 
interested  international  organizations 
for  comment  on  all  aspects,  including 
possible  implications  of  the  draft 
standard  for  their  economic  interests. 


'  Without  prejudice  to  any  decision  that  may  be 
taken  by  the  Commission  at  Step  5,  the  proposed 
draft  standard  may  be  sent  by  the  Secretariat  for 
government  comment  prior  to  its  consideration  at 
Step  5.  when,  in  the  opinion  of  the  subsidian,-  body 
or  other  body  concerned,  the  time  between  the 
relevant  session  of  the  Commission  and  the 
subsequent  session  of  the  subsidiary-  or  other  body 
concerned  requires  such  actions  in  order  to  advance 
the  work. 


Step? 

The  comments  received  are  sent  by 
the  Secretariat  to  the  subsidiary  body  or 
other  body  concerned,  which  has  the 
power  to  consider  such  comments  and 
amend  the  draft  standard. 

Step  8 

The  draft  standard  is  submitted 
through  the  Secretariat  to  the 
Commission  together  with  any  written 
proposals  received  from  members  and 
interested  international  organizations 
for  amendments  at  Step  8  with  a  view 
to  its  adoption  as  a  Codex  Standard.  In 
the  case  of  Regional  standards,  all 
members  and  interested  international 
organizations  may  present  their 
comments,  take  part  in  the  debate  and 
propose  amendments  but  only  the 
majority  of  members  of  the  region  or 
group  of  countries  concerned  attending 
the  session  can  decide  to  amend  and 
adopt  the  draft. 

Part  2     Uniform  Accelerated  Procedure 
for  the  Elaboration  of  Codex  Standards 
and  Related  Texts 

Steps  1,  2  and  3 

(1)  The  Commission  or  the  Executive 
Committee  between  Commission 
sessions,  on  the  basis  of  a  two-thirds 
majority  of  votes  cast,  taking  into 
account  the  'Criteria  for  the 
Establishment  of  Work  Priorities  and  for 
the  Establishment  of  Subsidijuy 
Bodies",  shall  identify  those  standards 
which  shall  be  the  subject  of  an 
accelerated  elaboration  process.  The 
identification  of  such  standards  may 
also  be  made  by  subsidiary  bodies  of  the 
Commission,  on  the  basis  of  a  two- 
thirds  majority  of  votes  cast,  subject  to 
confirmation  at  the  earliest  opportunity 
by  the  Commission  or  its  Executive 
Committee  by  a  two-thirds  majority  of 
votes  cast. 

(2)  The  Secretariat  arranges  for  the 
preparation  of  a  proposed  draft 
standard.  In  the  case  of  Maximum 
Limits  for  Residues  of  Pesticides  or 
Veterinary  Drugs,  the  Secretariat 
distributes  the  recommendations  for 
maximum  limits,  when  available  from 
the  Joint  Meetings  of  the  FAO  Panel  of 
Experts  on  Pesticide  Residues  in  Food 
and  the  Envirorunent  and  the  WHO 
Panel  of  Experts  on  Pesticide  Residues 
(JMPR).  or  the  Joint  FAO/WHO  Expert 
Committee  on  Food  Additives  (JECFA). 
In  the  cases  of  milk  and  milk  products 
or  individual  standards  for  cheeses,  the 
Secretariat  distributes  the 
recommendations  of  the  International 
Dairv  Federation  (IDF). 

(3j  The  proposed  draft  standard  is 
sent  to  Members  of  the  Commission  and 
interested  international  organizations 
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for  comment  on  all  aspects  including 
possible  implications  of  the  proposed 
draft  standard  for  their  economic 
mterests.  When  standards  are  subject  to 
an  accelerated  procedure,  this  fact  shall 
be  notified  to  the  Members  of  the 
Oommission  and  the  interested 
international  organizations. 

Step  4 

The  t:omments  received  are  sent  by 
the  Secretariat  to  the  subsidiary  body  or 
other  body  concerned  which  has  the 
power  to  consider  such  comments  and 
to  amend  the  proposed  draft  standard 

Step  5 

In  the  case  of  standards  identified  as 
being  subject  to  an  accelerated 
elaboration  procedure,  the  draft 
standard  is  submitted  through  the 
Secjetariat  to  the  Commission  together 
with  any  written  proposals  received 
from  Members  and  interested 
international  organizations  for 
amendments  with  a  view  to  its  adoption 
as  a  Codex  standard.  In  taking  any 
decision  at  this  stop,  the  (Commission 
will  give  duo  consideration  to  any 
comments  that  may  be  submitted  by  any 
of  its  Members  regarding  the 
implications  whic;h  the  proposed  draft 
standard  or  any  provisions  thereof  may 
have  for  their  economic  interests. 

Attachment  6 

\ature  uf  C.odex  Standards 

Codex  standards  contain  requirements 
for  food  aimed  at  ensuring  for  the 
consumer  a  sound,  wholesome  food 
product  free  from  adulteration,  and 
correctly  labelled  A  ("odex  standard  for 
any  food  or  foods  should  be  drawn  up 
in  accordance  with  the  Format  for 
Codex  riommodity  .Standards  .ind 
contain,  a.s  ap[)r(ipriate.  the  criteria 
listed  therein. 

Format  for  Codex  Coninioditv  Standards 
Incliidini^  Standards  Elaborated  I  'nder 
the  Code  of  Principles  Concerning  Milk 
and  Milk  Prodacts 

Introduction 

The  format  is  also  intended  for  use  as 
a  guide  by  the  subsidi.iry  bodies  of  the 
(iodex  Alimentarius  Commission  in 
presenting  their  standards,  with  the 
object  of  achieving,  as  far  as  possible,  a 
uniform  presentation  of  commodity 
standards  The  format  also  indicates  the 
statements  which  should  be  included  in 
standards  as  appropriate  under  the 
relevant  headings  of  the  standard.  The 
sections  of  the  format  required  to  be 
completed  for  a  standard  are  only  those 
provisions  that  are  appropriate  to  an 
international  standard  for  the  food  in 
question. 


Name  of  the  Standard 

Scope 

Description 

Essential  Composition  and  Quality 

Factors 
Food  Additives 
Contaminants 
Hygiene 

Weights  and  Measures 
Labelling 
Methods  of  Analysis  and  Sampling 

Format  for  Codex  Standards 

Name  of  the  Standard 

The  name  of  the  standard  should  be 
clear  and  as  concise  as  possible.  It 
should  usually  be  the  common  name  by 
which  the  food  covered  by  the  standard 
is  known  or,  if  more  than  one  food  is 
dealt  with  in  the  standard,  by  a  generic 
name  covering  them  all  If  a  fully 
informative  title  is  inordinately  long,  a 
subtitle  could  be  added. 

Scope 

This  section  should  contain  a  clear, 
concise  statement  as  to  the  food  or  foods 
to  which  the  standard  is  applicable 
unless  the  name  of  the  standard  clearly 
and  concisely  identifies  the  food  or 
foods.  A  generic  standard  covering  more 
than  one  specific  product  should  clearly 
idendfy  the  specific  products  to  which 
the  standard  applies. 

Description 

This  section  should  contain  a 
definition  uf  the  product  or  products 
with  an  indication,  where  appropriate, 
of  the  raw  materials  from  which  the 
product  or  products  are  derived  and  any 
necessary  references  to  processes  of 
manufacture.  The  description  may  also 
include  references  to  types  and  styles  of 
product  and  to  type  of  pack.  The 
description  may  also  include  additional 
definitions  when  these  additional 
definition  are  required  to  clarify  the 
mt^ning  of  the  standard. 

Essential  Composition  and  Quality 
Factors 

This  section  should  contain  all 
quantitative  and  other  requirements  as 
to  composition  including,  where 
necessar\'.  identity  characteristics, 
provisions  on  packing  media  and 
requirements  as  to  compulsory  and 
opti(mal  ingredients.  It  should  also 
include  (quality  factors  that  are  essential 
for  the  designation,  definition,  or 
composition  of  the  product  concerned. 
Such  factors  could  include  the  quality 
of  the  raw  material,  with  the  object  of 
protecting  the  health  of  the  consumer, 
provisions  on  taste,  odor,  color,  and 
texture  which  may  be  apprehended  by 
the  senses,  and  basic  quality  criteria  for 
the  finished  products,  with  the  object  of 


preventing  fraud.  This  section  may  refer 
to  tolerances  for  defects,  such  as 
blemishes  or  imperfect  material,  but  this 
information  should  be  contained  in 
appendix  to  the  standard  or  in  another 
advisory  text. 

Food  Additives 

This  section  should  contain  the 
names  of  the  additives  permitted  and. 
where  appropriate,  the  maximum 
amount  permitted  in  the  food.  It  should 
be  prepared  in  accordance  with 
guidance  given  on  page  93  of  the  Codex 
Procedural  Manual  and  may  take  the 
following  form: 

"The  following  provisions  in  respect 
of  food  additives  and  their 
specifications  as  contained  in  section 
•   *   *  of  the  Codex  Alimentarius  are 
subject  to  endorsement  (have  been 
endorsed)  by  the  Codex  Committee  on 
Food  Additives  and  Contaminants." 

A  tabulation  should  then  follow,  viz.: 

"Name  of  additive,  maximum  level 
(in  percentage  or  mg/kg)." 

Contaminants 

(a)  Pesticide  Residues:  This  section 
should  include,  by  reference,  any  levels 
for  pesticide  residues  that  have  been 
established  by  the  Codex  Committee  on 
Pesticide  Residues  for  the  product 
concerned. 

(b)  Other  Contan];nants:  In  addition, 
this  section  should  contain  the  names  of 
other  contaminants  and  where 
appropriate  the  maximum  level 
permitted  in  the  food,  and  the  text  to 
appear  in  the  standard  may  take  the 
following  form: 

"The  following  provisions  in  respect 
of  contaminants,  other  than  pesticide 
residues,  are  subject  to  endorsement 
[have  been  endorsed)  by  the  Codex 
Committee  on  Food  Additives  and 
(>)ntaminants." 

A  tabulation  should  then  follow,  viz.: 
"Name  of  contaminant,  maximum  level 
(in  percentage  or  mg/kgj.  ' 

Hygiene 

Any  specific  mandator>'  hygiene 
provisions  considered  necessary'  should 
be  included  in  this  section.  Thev  should 
be  prepared  in  accordance  with  the 
guidance  given  on  page  95  of  the  Codex 
Procedural  Manual.  Reference  should 
also  be  made  to  applicable  codes  of 
hygienic  practice.  Any  parts  of  such 
codes,  including  in  particular  any  end- 
product  specifications,  should  be  set  out 
in  the  standard,  if  it  is  considered 
necessary  that  they  should  be  made 
mandatory.  The  following  statement 
should  also  appear: 

"The  following  provisions  in  respect 
of  the  food  hygiene  of  the  product  are 
subject  to  endorsement  [have  been 
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endorsed)  by  the  Codex  Committee  on 
Food  Hygiene." 

Weights  and  Measures 

This  section  should  include  all 
provisions,  other  dian  labelling 
provisions,  relating  to  weights  and 
measures,  e.g.  where  appropriate,  fill  of 
container,  weight,  measure  or  count  of 
units  determined  by  an  appropriate 
method  of  sampling  and  analysis. 
Weights  and  measures  should  be 
expressed  in  S.I.  units.  In  the  case  of 
standards  which  include  provisions  for 
the  sale  of  products  in  standardized 
amounts,  e.g.  multiples  of  100  grams. 
S.l.  units  should  be  used,  but  this  would 
not  preclude  additional  statements  in 
the  standards  of  these  standardized 
amounts  in  approximately  similar 
amounts  in  other  systems  of  weights 
and  measures. 

Labelling 

This  section  should  include  all  the 
labelling  provisions  contained  in  the 
standard  and  should  be  prepared  in 
accordance  with  the  guidance  given  on 
page  92  of  the  Codex  Procedural 
Manual.  Provisions  should  be  included 
by  reference  to  the  General  Standard  for 
the  Labelling  of  Prepackaged  Foods.  The 
section  may  also  contain  provisions 
which  are  exemptions  from,  additions 
to.  or  which  are  necessary  for  the 
interpretation  of  the  General  Standard 
in  respect  of  the  product  concerned 
provided  that  these  can  be  justified 
fully.  The  following  statement  should 
also  appear: 

"The  following  provisions  in  respect 
of  the  labelling  of  this  product  are 
subject  to  endorsement  [have  been 
endorsed]  by  the  Codex  Committee  on 
Food  Labelling." 

Methods  of  Anaylsis  and  Sampling 

This  section  should  include,  either 
specifically  or  by  reference,  all  methods 
of  analysis  and  sampling  considered 
necessary  and  should  be  prepared  in 
accordance  with  the  guidance  given  on 
page  95  of  the  Codex  Procedural 
Manual.  If  two  or  more  methods  have 
been  proved  to  be  equivalent  by  the 
Codex  Committee  on  Methods  of 
Analysis  and  Sampling,  these  could  be 
regarded  as  alternative  and  included  in 
this  section  either  specifically  or  by 
reference.  The  following  statement 
should  also  appear: 

"The  methods  of  analysis  and 
sampling  described  hereunder  are  to  be 
endorsed  [have  been  endorsed]  by  the 
Codex  Committee  on  Methods  of 
Analysis  and  Sampling." 

[PR  Doc.  00-13292  Filed  5-30-00:  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 
Food  Safety  and  Inspection  Service 

[Docket  No.  00-01 3N] 

In-Distributlon  Inspection  Activities 
and  Initiatives;  Public  Meeting 

AGENCY:  Food  Safety  and  Inspection 
Service,  USDA. 
ACTION:  Notice, 

summary:  The  Food  Safety  and 
Inspection  Service  (FSIS)  is  amiouncing 
a  public  meeting  on  June  9,  2000,  to 
discuss  its  strategy  for  addressing  the 
safety  of  meat  and  poultry  products 
during  distribution  and  to  provide  an 
overview  and  update  on  the  in- 
distribution  (ID)  Inspection  Project.  The 
broader  implications  of  ID  activities  in 
the  Agency's  projected  inspection 
system  will  also  be  discussed. 
DATES:  The  meeting  will  be  held  on  June 
9,  2000,  from  9  a.m.  to  12  p.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Washington  Plaza  Hotel  in 
Washington,  DC,  10  Thomas  Circle  ISTW. 
(at  Massachusetts  Avenue  and  14th 
Street),  Washington.  DC  20005.  (202) 
842-1300. 

FOR  FURTHER  INFORMATION  CONTACT:  I'o 
register  for  the  meeting,  contact  Ms.  Ida 
Gambrell  of  the  FSIS  Planning  Staff  by 
telephone  (202)  501-7260.  FAX  (202)' 
501-7615,  ore-mail: 
ida.gambrell@usda.gov.  Attendees  who 
require  a  sign  language  interpreter  or 
other  special  accommodations  should 
contact  Ms.  Gambrell  at  the  above 
numbers  by  June  2,  2000.  For  technical 
information  contact  Ms.  Mar\'  Cutshall 
by  telephone  (202)  720-3219.  FAX  (202) 
690-0824,  ore-mail: 
mary.cutshall@usda.gov. 

SUPPLEMENTARY  INFORMATION:  As  part  of 
the  implementation  of  the  Agency's 
Pathogen  Reduction;  Hazard  Analysis 
and  Critical  Control  Point  (HACCP) 
Systems  final  rule,  published  July  25, 
1996  (61  FR  38806),  the  Agency  is 
committed  to  developing  strategies  that 
address  food  safety  hazards  throughout 
the  farm-to-table  continuum. 

Under  the  Federal  Meat  Inspection 
Act  (FMIA)  and  the  Poultry  Products 
Inspection  Act  (PPIA),  FSIS  has  the 
authority  and  responsibility  to  regulate 
not  only  the  slaughter  and  processing 
but  also  the  transportation,  storage,  and 
other  handling  of  meat  and  poultry 
products. 

FSIS  compliance  officers  are  charged 
with  performing  the  tasks  associated 
with  ensuring  the  safety  of  meat  and 
poultry  products  along  the  farm-to-table 
continuum  (other  than  in-plant 
production).  FSIS  is  now  looking  at 


alternative  strategies  for  ensuring  the 
safety  of  these  products  after  they  leave 
an  inspected  plant.  One  way  of  doing 
this  is  through  the  ID  Inspection  Project. 

The  Agency  has  assigned  1 1 
inspectors  to  the  ID  Inspection  Project. 
The  Agency  is  also  working  with  the 
State  of  Minnesota  to  develop  an 
alternative  strategy'  for  addressing  food 
safety  hazards  and  other  problems 
presented  by  federally  inspected 
product  in  distribution.  Under  this 
developing  approach,  the  State  will 
advise  FSIS  of  adulterated  or 
misbranded  federally  inspected  product 
that  State  inspectors  find  at  retail/ 
distribution/warehouse  centers  in  the 
course  of  their  regular  inspections. 

The  purpose  of  the  public  meeting  is 
to  provide  the  public  with  information 
on  the  progress  of  these  activities  and 
on  the  Agency's  tentative  plans 
regarding  future  in-distribution 
activities. 

Additional  Public  Notification 

Public  awareness  of  all  segments  of 
rulemaking  and  policy  development  is 
important.  Consequently,  in  an  effort  to 
better  ensure  that  minorities,  women, 
and  persons  with  disabilities  are  aware 
of  this  notice.  FSIS  will  announce  it  and 
provide  copies  of  this  Federal  Register 
publication  in  the  FSIS  Constituent 
Update.  FSIS  provides  a  weekly  FSIS 
Constituent  Update,  which  is 
communicated  via  fax  to  over  300 
organizations  and  individuals.  In 
addition,  the  update  is  available  on-line 
through  the  FSIS  web  page  located  at 
http://ww'w. fsis.usda.gov.  The  update  is 
used  to  provide  information  regarding 
FSIS  policies,  procedures,  regulations. 
Federal  Register  notices,  FSIS  public 
meetings,  recalls,  and  any  other  types  of 
information  that  could  affect  or  would 
be  of  interest  to  our  constituents/ 
stakeholders.  The  constituent  fax  list 
consists  of  industry,  trade,  and  farm 
groups,  consumer  interest  groups,  allied 
health  professionals,  scientific 
professionals,  and  other  individuals  that 
have  requested  to  be  included.  Through 
these  various  channels.  FSIS  is  able  to 
provide  information  to  a  much  broader, 
more  diverse  audience.  For  more 
information  and  to  be  added  to  the 
constituent  fax  list,  fax  your  request  to 
the  Congressional  and  Public  Affairs 
Office,  at  (202)  720-5704. 

Transcripts  of  this  meeting  will  be 
made  available  in  the  FSIS  Docket 
Room. 

Done  in  Washington.  DC,  on  May  24.  2000 
Thomas  J.  Billy, 
Administrator. 
|FR  Doc.  00-13527  Filed  5-30-00:  8:45  am] 

BILUNG  CODE  341(M)M-I> 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Bonnere  Ferry  Ranger  District  Salvage 
Sales;  Idaho  Panhandle  National 
Forests;  Boundary  County,  ID 

AGENCY:  Forest  Service.  IISDA. 
ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

summary:  The  USDA  forest  Service  will 
prepare  an  environmental  impact 
statement  (EIS)  to  disclose  the  potential 
environmental  effects  of  salvage 
harvesting  up  to  20.000  acres  of  dead 
and  damaged  trees  in  scattered  areas 
located  on  the  Bonners  Ferry  Ranger 
District,  Idaho  Panhandle  National 
Forests.  Harvest  of  these  tret)s  is 
proposed  to  reduce  hazardous  fuels,  to 
restore  productive  stand  conditions 
and/or  ecological  functioning  in  areas 
affected  bv  windstorms,  insects,  disease 
and  other  damaging  events.  Salvage 
harvest  of  these  threes  will  help  provide 
products  for  local  post  and  pole  mills, 
small  sawmills,  and  other  forest  product 
manufacturers. 

DATES:  Written  comments  and 
suggestions  should  be  received  on  or 
before  July  :J.  2000.  The  draft 
environmental  impact  statement  is 
expected  to  be  filed  with  the 
Environmental  Protection  Agency  (KP.M 
and  available  for  public  review  in 
August  2000.  A  Final  Environmental 
impact  Statement  vvill  be  pubhshed  to 
sooner  than  September  2000. 
ADDRESSES:  Submit  written  comments 
and  suggestions  on  the  proptjsal.  or 
requests  to  be  plac:ed  on  the  project 
mailing  list,  to  District  Ranger,  Bonners 
Ferr\'  Ranger  District,  Route  4,  Box 
48fi0,  Bonners  Ferr\',  Idaho  83H0.'>-97H4 
FOR  FURTHER  INFORMATION  CONTACT: 
Barr\'  Wynsma.  proj«H:t  leader.  Bonners 
Ferry  Ranger  District,  Idaho  Panhandle 
National  Forests,  Route  4.  Box  4860. 
Bonners  Ferry,  idiho  8380.'i-9764,  e- 
mail  address:  tnv\-nsm(i%iifs  ffd  us 
SUPPLEMENTARY  INFORMATK>N: 
Windstorms,  heavy  snowfall,  insj'cts 
and  disease  and  t)ther  evt^nts  annually 
result  in  mortality  and  damage  to 
numerous  timb«)r  stands  across  the 
Bonners  Ferry  Ranger  District.  If 
untreated,  affected  stands  can  display  a 
significant  reduction  productivity,  can 
increase  fire  risks,  and  can  create 
favorable  conditions  for  increases  in 
insect  populations  that  can  spread  to 
adjacent  healthy  stands.  Salvage 
harvesting  within  affected  stands  can 
restore  the  stands  to  more  desirable 
conditions. 

Such  events  typically  occur  in  small 
areas  and  are  scattered  across  the 


District.  Due  to  the  scattered  nature  of 
these  stands  and  the  relatively  small 
amount  of  salvageable  material,  salvage 
harvests  have  historically  been 
accomplished  through  the  use  of  small 
timber  sales,  generally  purchased  by 
local  small  timber  operators.  Small 
salvage  sale  contracts  typically  include 
between  50  to  100  thousand  board  feet 
of  dead  trees  (about  10  to  20  log-truck 
loads)  per  contract.  Trees  salvaged  from 
such  areas  are  utilized  for  firewood, 
paper  pulp,  house  logs,  sawlogs  and  a 
wide  variety  of  other  value-added 
products  such  as  rustic  furniture  and 
musical  instruments.  These  small 
industries  are  considered  an  import 
component  of  the  local  economic 
structure.  The  District  has  historically 
offered  and  sold  an  average  of  two  to 
three  million  board  feet  of  forest 
products  per  year  of  these  types  of 
salvage  sales. 

Salvage  harvest  can  have  adverse 
effects  on  other  resource  values  and  is 
not  appropriate  in  many  areas.  To 
reduce  the  potential  for  adverse  effects 
and  to  clarify  the  analysis  necessar\-  to 
determine  the  effects  of  the  proposed 
action,  the  District  conducted  a 
screening  process  to  avoid  areas  of  the 
forest  that  contain  resource  values 
highly  sensitive  to  proposed  salvage 
harvest  activities. 

The  acres  within  which  salvage 
activities  would  be  allowed  through  this 
[)r()posed  action  are  outside  of  riparian 
buffer  zones,  sensitive  plant  protection 
areas,  designated  old-growth  stands, 
roadless  areas,  wetland  and  cultural 
resource  protection  zones.  Also,  the 
proposed  salvage  areas  and  activities  are 
compatible  with  management  strategies 
and  Recovery'  Plans  for  Threatened  or 
Endangered  Species  or  their  habitat  and 
also  with  visual  resources. 

Preliminary  issues  include  potential 
effects  to  Threatened,  Endangered,  and 
Sensitive  wildlife,  fish  and  plant  species 
and  water  quality 

The  Forest  Service  will  develop  a 
range  of  alternatives,  including  a  No 
Action  alternative  to  respond  to  issues 
raised  during  this  scoping  period 

The  draft  environmental  impact 
statement  is  expected  to  be  filed  with 
the  Environmental  Protection  Agency 
(EPA)  and  available  for  public  review  in 
August  2000.  At  that  time,  the  EPA  will 
publish  a  Notice  of  Availability  of  the 
draft  environmental  impact  statement  in 
the  Federal  Register.  The  comment 
period  on  the  draft  environmental 
impact  statement  will  be  45  days  from 
the  date  the  EPA  publishes  the  Notice 
of  Availability  in  the  Federal  Register. 
A  final  environmental  impact  statement 
will  be  published  after  all  comments  are 
reviewed  and  responded  to  A  Record  of 


Decision  will  be  published  at  the  time 
the  Final  EIS  is  released.  The  final 
decision  will  be  subject  to 
administrative  review  under  CFR 
215.17. 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  importemf  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  environmental  impact 
statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions 
{ Vermont  Yankee  Nuclear  Power  Corp. 
V.  NRDC.  435  U.S.  519,  553  (1978)). 
Also,  environmental  objections  that 
could  be  raised  at  the  draft 
environmental  impact  statement  stage 
but  that  are  not  raised  until  after 
completion  of  the  final  environmental 
statement  may  be  waived  or  dismissed 
by  the  courts  (Ofv  of  Angoon  v.  Model. 
803  F.2d  1016.  1022  (9th  Cir.  1986)  and 
Wisconsin  Heritages,  Inc  v.  Harris,  490 
F.  Supp,  1334.  1338  (ED.  Wis.  1980)). 
Because  of  these  court  rulings,  it  is  very- 
important  that  those  interested  in  this 
proposed  action  participate  by  the  close 
of  the  45-day  comment  period  so  that 
substantive  comments  and  objections 
are  made  available  to  the  Forest  Ser\'ice 
at  a  time  when  it  can  meaningfully 
consider  them  and  respond  to  them  in 
the  final  environmental  impact 
statement 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  regarding  the  proposed  action, 
comments  on  the  draft  environmental 
impact  statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  environmental 
impact  statement.  Comments  may  also 
address  the  adequacy  of  the  draft 
environmental  impact  statement  or  the 
merits  of  the  alternatives  formulated 
and  discussed  in  the  statement. 
Reviewers  may  wish  to  refer  to  the 
Council  on  Environmental  Quality 
Regulations  for  implementing  the 
procedural  provisions  of  the  National 
Environmental  Policy  Act  at  40  CFR 
1503.3  in  addressing  these  points. 

Comments  received  in  response  to 
this  solicitation,  including  names  and 
addresses  of  those  who  comment,  will 
be  considered  part  of  the  public  record 
on  this  proposed  action  and  will  be 
available  for  public  inspection. 
Comments  submitted  anonymously  will 
be  accepted  and  considered;  however, 
those  who  submit  anonymous 
comments  may  not  have  standing  to 
appeal  the  subsequent  decision  under 
36  CFR  part  215.  Additionally,  pursuant 
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to  7  CFR  1.27(d).  any  person  may 
request  the  agency  to  withhold  a 
submission  from  the  public  record  by 
showing  how  the  Freedom  of 
Information  Act  (FOIA)  permits  such 
confidentiality.  Persons  requesting  such 
confidentiality  should  be  aware  that, 
under  the  FOIA,  confidentiality  may  be 
granted  in  only  very  limited 
circumstances,  such  as  to  protect  trade 
secrets.  The  Forest  Service  will  inform 
the  reqester  of  the  agency's  decision 
regarding  the  request  for  confidentiality, 
and  where  the  request  is  denied,  the 
agency  will  return  the  submission  and 
notify  the  requester  that  the  comments 
may  be  resubmitted  with  or  without 
name  and  address  within  a  specified 
number  of  days. 

I  am  the  responsible  official  for  this 
environmental  analysis.  My  address  is 
Supervisor's  Office,  Idaho  Panhandle 
National  Forests,  315  Schreiber  Way, 
Coeur  d'Alene,  ID  83814. 

Dated:  May  24,  2000. 
David  J.  Wright, 

Forest  Supervisor. 

[FR  Doc.  00-13501  Filed  5-30-00;  8:45  am] 

BIUJNG  CODE  M1fr-11-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Sendee 

California  Coast  Provincial  Advisory 
Committee  (PAC) 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  California  Coast 
Provincial  Advisory  Committee  (PAC) 
will  meet  on  Jime  14  and  15,  2000,  at 
the  Town  Hall  in  Fort  Bragg,  California. 
The  meeting  v«ll  be  held  from  10  a.m. 
to  5  p.m.  on  Wednesday,  June  14,  and 
from  8:30  a.m.  to  noon,  on  Thursday, 
June  15.  The  Town  Hall  is  located  at  363 
No.  Main  St.  in  Fort  Bragg.  Agenda 
items  to  be  covered  include:  (1)  Issues 
criteria  and  process;  (2)  status  of 
watershed  analyses  on  federal  lands  in 
the  Province,  their  effectiveness  and 
prioritization;  (3)  Protection  of  federal 
habitat  for  remnant  native  fish  stocks; 
(4)  regional  Ecosystem  Office  (REO) 
update  to  include  Survey  and  Manage 
Environmental  Impact  Statement,  PAC 
rechartering  and  Interagency  Species 
Management  List;  (5)  Regional 
Interagency  Executive  Committee  (REIC) 
and  Interagency  Advisory  Committee 
(lAC)  communication  with  the  PAC;  (6) 
Megram  Fire  update;  (7)  presentation  on 
the  Forest  Service  Roadless  Area 
Conservation  proposal;  (8)  Northwest 
Forest  Plan  regional  implementation 
monitoring  schedule  for  2000;  (9) 


National  Marine  Fisheries  Service 
presentation  on  impacts  of  Judge 
Rothstein's  ruling;  and  (10)  open  public 
comment.  All  California  Coast 
Provincial  Advisory  Committee 
meetings  are  open  to  the  public. 
Interested  citizens  are  encouraged  to 
attend. 

FOR  FURTHER  INFORMATION  CONTACT: 

Direct  questions  regarding  this  meeting 
to  James  Fenwood,  Forest  Supervisor,  or 
Phebe  Brown,  Province  Coordinator, 
USDA,  Mendocino  National  Forest,  825 
N.  Humboldt  Avenue,  Willows,  CA, 
95988.  (530)  934-3316. 

Dated;  May  23,  2000. 
James  0.  Fenwood, 

Forest  Supervisor. 

[FR  Doc.  00-13555  Filed  5-25-00;  8:45  am] 

BtLUNG  CODE  3410-1 1-M 


DEPARTMENT  OF  AGRICULTURE 

Deschutes  Provincial  Interagency 
Executhre  Committee  (PfEC),  Advisory 
Committee 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Deschutes  PDEC  Advisory 
Committee  will  meet  fit)m  9  a.m.  to  12 
p.m.  on  June  9,  2000  at  Red  Oaks 
Square.  1230  NE.  3rd,  Suite  A-262. 
Bend,  Oregon,  Agenda  items  include 
PAC  comments  for  the  Interior 
Columbia  Basin  Ecosystem  Management 
Project,  Info  Sharing  Around  the 
Province,  and  a  Fhiblic  Fonmi  from 
11;30  a.m.  till  12  p.m.  All  Deschutes 
Province  Advisory  Committee  Meetings 
are  open  to  the  public. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mollie  Chaudet,  Province  Liaison, 
USDA,  Bend-Ft.  Rock  Ranger  District, 
1230  N.E.  3rd.,  Bend,  OR,  97701,  Phone 
(541) 383-4769. 

Dated;  May  23,  2000. 
Rebecca  Heath, 

Acting  Deschutes  National  Forest  Supervisor. 
[FR  Doc.  00-13500  Filed  5-30-00;  8:45  am) 
BHJJNG  CODE  3410-11-41 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

IA-560-807] 

Notice  of  Rnal  Determination  of  Sales 
at  Less  Than  Fair  Value:  Certain  Cold- 
Rolled  Flat-Rolled  Cartxm-Quality  Steel 
Products  From  Indonesia 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 


ACTION:  Notice  of  final  determination  of 
sales  at  less  than  fair  value. 

EFFECTIVE  DATE:  May  31.  2000. 

FOR  FURTHER  INFORMATION  CONTACT: 

Arland  DiGirolamo  or  Abdelali 
Elouaradia  at  (202)  482-1278  or  (202) 
482-0498,  respectively;  Import 
Administration.  Room  1870, 
International  Trade  Administration, 
U.S.  Department  of  Commerce.  14th 
Street  and  Constitution  Avenue,  NW, 
Washington,  DC  20230. 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act),  are  references  to  the 
provisions  effective  January  1,  1995,  the 
effective  date  of  the  amenchnents  made 
to  the  Act  by  the  Uruguay  Roimd 
Agreements  Act  (URAA).  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department  of  Commerce  (the 
Department)  regulations  are  to  19  CFR 
Part  351  (1998). 

Final  Determination 

We  determine  that  cold-rolled  flat- 
rolled  carbon-quality  steel  products 
(cold-rolled  steel  products)  from 
Indonesia  are  being  sold,  or  are  likely  to 
be  sold,  in  the  United  States  at  less  than 
fair  value  (LTFV),  as  provided  in  section 
735  of  the  Act.  The  estimated  margins 
of  sales  at  LTFV  are  shown  in  the 
"Suspension  of  Liquidation"  section  of 
this  notice. 

Case  History 

The  preliminary  determination  in  this 
investigation  was  issued  on  December 
28,  1999.  See  Notice  of  Preliminary 
Determination  of  Sales  at  Less  than  Fair 
Value  and  Postponement  of  Final 
Determination:  Certain  Cold-Rolled  Flat- 
Rolled  Carbon-Quality  Steel  Products 
from  Indonesia,  65  FR  1103  (January  7, 
2000)  (Preliminary  Determination).  The 
investigation  covers  one  manufacturer/ 
exporter,  PT  Krakatau  Steel  (Krakatau). 
The  period  of  the  investigation  (POI)  is 
April  1.  1998  through  March  31, 1999. 

From  January  10  through  Januarv'  14, 
2000,  the  Department  conducted  a  sales 
verification  of  Krakatau's  sales  data.  The 
Department  found  that  Krakatau  had 
failed  to  report  a  large  percentage  of  its 
U.S.  sales  of  subject  merchandise.  Based 
on  these  findings,  the  Department 
canceled  its  cost  verification  of 
Krakatau,  and  issued  a  memorandum 
recommending  the  issuance  of  a  final 
determination  based  on  total  facts 
available.  See  Memorandimi  from  The 
Team  to  Holly  Kuga,  dated  Februar}-  28, 
2000  [AFA  Memo).  On  March  7,  2000. 
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the  petitioners  '  submitted  a  case  brief 
arguins  that  the  Department,  in 
selecting  a  facts  available  rate,  shoulii 
apply  the  hl^hest  laltulated  diimping 
margin  for  any  non-aberrational  I'.S. 
sale.  Krakalau  did  not  file  a  case  brief 
No  rebuttal  briefs  were  filed,  and  the 
petitioners  withdrew  their  rtiquest  for  a 
hearing 

Scope  of  Investigation 

For  purposes  of  this  investigation,  the 
products  covered  are  certain  cold-rolled 
(cold-reduced)  flat-rolled  carbon-quality 
steel  products,  neither  clad,  plated,  nor 
coated  with  metal,  but  whether  or  not 
annealed,  painted,  varnished,  or  coated 
with  plastics  or  other  non-metallic 
substances,  both  in  coils,  0.5  inch  wide 
or  wider  (whether  or  not  in  successively 
superimposed  layers  and/or  otherwise 
coiled,  such  as  spirally  oscillated  coils), 
and  also  in  straight  lengths,  which,  if 
less  than  4.75  mm  in  thickness  having 
a  width  that  is  0.5  inch  or  greater  and 
that  measures  at  least  10  times  the 
thickness;  or,  if  of  a  thickness  of  4.75 
mm  or  more,  having  a  width  exceeding 
150  mm  and  measuring  at  least  twice 
the  thickness  The  produc:ts  described 
above  may  be  rectangular,  square, 
circular  or  other  shape  and  include 
products  of  either  rectangular  or  non- 
rectangular  cross-section  where  such 
cross-section  is  achieved  subsequent  to 
the  rolling  process  (i.e..  products  which 
have  been  "worked  after  rolling") — for 
example,  products  which  have  been 
beveled  or  rounded  at  the  edges. 

The  above  is  simply  a  summary  of  the 
products  covered  by  the  investigation. 
For  the  dispositive  description  of  the 
scope  of  this  investigation,  see  the 
"Scope  of  Investigation"  section  of  the 
Decision  Memorandum,  which  is  on  file 
in  Room  B-099  of  the  Department's 
Main  Building  and  available  on  the 
World  Wide  Web  at  www  ita.doc.gov/ 
import     admin/  records/frn. 

Analysis  of  Comments  Received 

All  issues  raised  in  the  brief  by  the 
petitioners  in  this  case  are  addressed  in 
the  "Issues  and  Decision  Memorandum" 
(Decision  Memorandum)  from  Holly 
Kuga,  Acting  Deputy  Assistant 
Sef:retary,  Import  Administration,  to 
Troy  H.  Cribb,  Acting  Assistant 
.Secretary  for  Import  Administration, 
dated  May  22.  2000,  which  is  hereby 
adopted  by  this  notict;.  A  list  (jf  the 
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issues  which  parties  have  raised  and  to 
which  we  have  responded,  all  of  which 
are  in  the  Decision  Memorandum,  is 
attached  to  this  notictt  as  an  Appendix. 
Parties  can  find  a  complete  discussion 
of  all  issues  rai.sed  in  this  investigation 
and  the  corresponding 
recommendations  in  this  public 
memorandum,  which  is  on  file  in  B- 
099. 

In  addition,  a  complete  version  of  the 
Decision  Memorandum  can  be  accessed 
<lirectly  on  the  World  Wide  Web  at 
www.  ita, doc.gov/import     admin/ 
records/frn  The  paper  copy  and 
electronic  version  of  the  Decision 
Memorandum  are  identical  in  content. 

Changes  Since  the  Preliminary 
Determination 

Given  the  magnitude  of  the 
unreported  U.S.  .sales  of  subject 
merchandise,  we  have  determined  to 
base  the  final  determination  in  this  case 
on  adverse  facts  available.  See  AFA 
Memo.  As  adverse  facts  available,  we 
have  relied  upon  the  highest  POI-wide, 
product-specific  margin  calculated  in 
the  preliminary  determination  (83.79 
percent).  See  Decision  Memorandum, 
accessible  in  B-099  and  on  the  World 
Wide  Web  at  ^^'ww.ita.doc.gov/ 
import  admin / records! JTixl. 

Suspension  of  Liquidation 

Pursuant  to  section  735(c)(1)(B)  of  the 
Act,  we  are  instructing  Customs  to 
continue  to  suspend  liquidation  of  all 
entries  of  cold-rolled  flat-rolled  carbon- 
quality  steel  products  from  Indonesia 
that  are  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
January  7,  2000,  the  date  of  publication 
of  the  Preliminary  Determination.  The 
Customs  Service  shall  continue  to 
require  a  cash  deposit  or  the  posting  of 
a  bond  based  on  the  estimated 
weighted-average  dumping  margins 
shown  below.  The  suspension  of 
liquidation  instructions  will  remain  in 
effect  until  further  notice 

Section  735(c)(5)(B)  of  the  Act 
provides  that,  where  the  estimated 
weighted-averaged  dumping  margins 
established  for  all  exporters  and 
producers  individually  investigated  are 
zero  or  de  minimis  or  are  determined 
entirely  under  .section  776  of  the  Act, 
the  Department  may  use  any  reasonable 
method  to  establish  the  estimated  all- 
others  rate  for  exporters  and  producers 
not  individually  investigated.  Our 
recent  practice  under  these 
circumstances  has  been  to  assign,  as  the 
"all  others  '  rate,  the  simple  average  of 
the  margins  in  the  petition.  See  Xotice 
of  Final  Determinations  of  Sales  at  Less 
Than  Fair  Value:  Certain  Cold-Rolled 
Flat-Rolled  Carbon-Quality  Steel 


Products  From  Argentina.  Japan  and 
Thailand.  65  FR  5520  (February  4, 
2000);  see  also  .\'otice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  \otice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Stainless  Steel  Plate  in  Coil 
from  Canada  ("Stainless  Steel  Plate 
from  Canada' I.  64  FR  15457  (March  31, 
1999);  and  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Stainless  Steel  Plate  in  Coil 
from  Italy  {"Stainless  Steel  Plate  from 
Italy").  64  FR  15458.  15459  (March  21. 
1999). 

In  this  case,  we  have  calculated  the 
dumping  margins  for  the  sole 
Indonesian  respondent  based  entirely 
on  adverse  facts  available.  Consistent 
with  our  practice,  we  have  assigned  to 
all  other  manufacturers/exporters  the 
simple  average  of  the  margins  in  the 
petition,  which  is  43.90  percent. - 

We  determine  that  the  following 
weighted-average  dumping  margins 
exist  for  April  1.  1998,  through  March 
31,  1999: 


Manutacturer/exporter 


Weighted- 
average 
margin 
(percent) 


PT  Krakatau  Steel  

83  79 

All  Ottiers 

43  90 

ITC  Notification 

In  accordance  with  section  735(d)  of 
the  Act.  we  have  notified  the 
International  Trade  Commission  (ITC)  of 
our  determination.  As  our  final 
determination  is  affirmative,  the  ITC 
will  determine,  within  45  days,  whether 
these  imports  are  causing  material 
injury,  or  threat  of  material  injury,  to  an 
industry  in  the  United  States.  If  the  ITC 
determines  that  material  injury  or  threat 
of  injury  does  not  exist,  the  proceeding 
will  be  terminated  and  all  securities 
posted  will  be  refunded  or  canceled.  If 
the  ITC  determines  that  such  injury 
does  exist,  the  Department  will  issue  an 
antidumping  duty  order  directing 
Customs  officials  to  assess  antidumping 
duties  on  all  imports  of  the  subject 
merchandise  entered,  or  withdrawn 
from  warehouse  for  consumption  on  or 
after  the  effective  date  of  the  suspension 
of  liquidation. 

This  determination  is  issued  and 
published  in  accordance  with  sections 
735(d)  and  777(i)(l)  of  the  Act. 


-  Wp  note  that  this  was  the  only  margin  providf-d 
111  the  petition. 
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Dated:  May  22,  2000. 
Troy  H.  Cribb, 

.\ctinf(  Assistant  Secretary  for  Import 
Administration. 

Appendix  I — Issues  in  Decision  Memo 

Comments  and  Responses 

Facts  Available. 
|FR  Doc.  O0-i:)578  Filed  5-30-00;  8:45  ami 

SILUNG  CODE  aS1(M}S-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-859-B01] 

Notice  of  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Certain  Cold- 
Rolled  Flat-Rolled  Cart)on-Quality  Steel 
Products  From  Slovakia 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  determination  of 
sales  at  less  than  fair  value. 


EFFECTIVE  DATE:  May  31.  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 

Doug  Campau  or  Abdelali  Elouaradia  at 
(202) 482-1784  or  (202) 482-0498. 
respectively;  Import  Administration, 
Room  1870,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.  Washington.  DC  20230. 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930.  as 
amended  (the  Act),  are  references  to  the 
provisions  effective  Januan,-  1.  1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act  (URAA).  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department  of  Commerce  (the 
Department)  regulations  are  to  19  CFR 
Part  351  (April  1997). 

Final  Determination 

We  determine  that  cold-rolled  flat- 
rolled  carbon-quality  steel  products 
(cold-rolled  steel)  from  Slovakia  are 
being  sold,  or  are  likely  to  be  sold,  in 
the  United  States  at  less  than  fair  value 
(LTFV),  as  provided  in  section  735  of 
the  Act.  The  estimated  margins  of  sales 
at  LTFV  are  shown  in  the  "Suspension 
of  Liquidation"  section  of  this  notice. 

Case  History 

The  prelimineiry  determination  in  this 
investigation  was  issued  on  December 
28,  1999.  See  Notice  of  Preliminary 
Determination  of  Sales  at  Less  than  Fair 
Value  and  Postponement  of  Final 


Determination:  Certain  Cold-Rolled  Flat- 
Rolled  Carbon-Quality  Steel  Products 
from  Slovakia.  65  FR  1110  (Januan,-  7, 
2000).  The  investigation  covers  one 
manufacturer/exporter.  VSZ,  a.s.  (VSZ). 
The  period  of  the  investigation  (POI)  is 
April  1,  1998,  through  March  31.  1999. 

On  January  7,  2000,  VSZ  requested 
that  the  Department  rescind  the 
initiation  of  the  aforementioned 
investigation,  arguing  that  the 
Department's  retroactive  revocation  of 
Slovakia's  NME  status  removed  the  legal 
basis  for  initiation,  as  the  petitioners'  ^ 
dumping  allegations  had  been  based  cm 
Slovakia's  NME  status.  Petitioners 
objected  to  VSZ's  request  on  January  18, 
2000.  On  February  1 ,  2000,  VSZ 
submitted  a  notification  of  withdrawal 
from  the  Department's  verification. 

On  Februarys  23,  2000,  both  the 
petitioners  and  VSZ  filed  case  briefs.  On 
March  1,  2000,  petitioners  submitted  a 
rebuttal  brief  No  rebuttal  briefs  were 
filed  by  VSZ,  and  both  parties  withdrew 
their  request  for  a  hearing. 

Scope  of  Investigation 

For  purposes  of  this  investigation,  the 
products  covered  are  certain  cold-rolled 
(cold-reduced)  flat-rolled  carbon-quality 
steel  products,  neither  clad,  plated,  nor 
coated  with  metal,  but  whether  or  not 
annealed,  painted,  varnished,  or  coated 
with  plastics  or  other  non-metallic 
substances,  both  in  coils,  0.5  inch  wide 
or  wider  (whether  or  not  in  successively 
superimposed  layers  and/or  otherwise 
coiled,  such  as  spirally  oscillated  coils), 
and  also  in  .straight  lengths,  which,  if 
less  than  4.75  mm  in  thickness  having 
a  width  that  is  0.5  inch  or  greater  and 
that  measures  at  least  10  times  the 
thickness;  or,  if  of  a  thickness  of  4.75 
mm  or  more,  having  a  width  exceeding 
1 50  mm  and  measuring  at  least  twice 
the  thickness.  The  products  described 
above  may  be  rectangular,  square, 
circular  or  other  shape  and  include 
products  of  either  rectangular  or  non- 
rectangulcir  cross-section  where  such 
cross-section  is  achieved  subsequent  to 
the  rolling  process  [i.e.,  products  which 
have  been  "worked  after  rolling") — for 
example,  products  which  have  been 
beveled  or  rounded  at  the  edges. 

The  above  is  simply  a  smnmary  of  the 
products  covered  by  the  investigation. 
For  the  dispositive  description  of  the 
scope  of  this  investigation,  see  the 
"Scope  of  Investigation"  section  of  the 


'  Petitioners  in  this  case  are  Bethlehem  Steel 
Corporation,  Gulf  States  Steel.  Inc..  Ispat  Inland 
Inc..  LT\'  Steel  Company  Inc..  National  Steel 
Company.  Steel  Dynamics,  Inc  .  U.S.  Steel  Group, 
a  unit  of  USX  Corporation,  Weirton  Steel 
Corporation.  United  Steelworkers  of  America,  and 
Independent  Steelworkers  Union  (collectively, 
petitioners). 


Decision  Memorandum,  which  is  on  file 
in  Room  B-099  of  the  Department's 
Main  Building  and  available  on  the 
World  Wide  Web  at  www.ita.doc.gov/ 
import_admin/records/frn. 

Analysis  of  Comments  Received 

All  issues  raised  by  the  petitioners  in 
their  case  briefs  are  addressed  in  the 
"Issues  and  Decision  Memorandum" 
(Decision  Memorandum)  from  Holly 
Kuga,  Acting  Deputy  Assistant 
Secretary,  Import  Administration,  to 
Troy  H.  Cribb,  Acting  Assistant 
Secretary  for  Import  Administration, 
dated  May  22.  2000.  which  is  hereby 
adopted  by  this  notice.  A  list  of  the 
issues  which  parties  have  raised  and  to 
which  we  have  responded,  all  of  which 
are  in  the  Decision  Memorandum,  is 
attached  to  this  notice  as  an  Appendix, 
Parties  can  find  a  complete  discussion 
of  all  issues  raised  in  this  review  and 
the  corresponding  recommendations  in 
this  public  memorandum  which  is  on 
file  in  room  B-099. 

In  addition,  a  complete  version  of  the 
Decision  Memorandum  can  be  accessed 
directly  on  the  WoHd  Wide  Web  at 
wv^'w. ita. doc.gov/import_admin' 
records/frn.  The  paper  copy  and 
electronic  version  of  the  Decision 
Memorandum  are  identical  in  content. 

Changes  Since  the  Preliminary 
Determination 

Because  VSZ  did  not  allow  the 
Department  to  \erif\'  its  submitted  data, 
we  have  determined  that  the  use  of  facts 
available  is  warranted  under  sections 
776(a)(2)(C)  and  (D)  of  the  Act. 
Moreover,  we  have  determined  that  an 
adverse  inference  is  warranted  under 
section  776(b)  of  the  Act,  given  that 
\'SZ's  refusal  to  allow  \erification 
constitutes  failure  to  cooperate  in  this 
investigation  by  not  acting  to  the  best  of 
its  ability.  As  adverse  facts  available,  we 
first  assumed  that  the  large  number  of 
U.S.  sales  for  which  the  respondent  had 
not  received  payment  are  in  fact  bad 
debt.  We  treated  this  bad  debt  expense 
as  a  direct  selling  expense,  and  made  a 
circumstance  of  sale  adjustment  to 
normal  value  for  these  expenses.  We 
then  calculated  margins  for  \'SZ's 
reported  sales  using  the  reported  data. 
From  those  calculations,  we  selected  as 
adverse  facts  available  the  highest 
weighted-average,  model-specific 
margin  for  the  POI.  See  Decision 
Memorandum,  accessible  in  room  B- 
099  and  on  the  Web  at  wi%'w. ita. doc.gov/ 
import  admin/records/ fm  I. 

Suspension  of  Liquidation 

Pursuant  to  section  735(c)(1)(B)  of  the 
Act,  we  are  instructing  the  Customs 
Service  to  continue  to  suspend 
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liquidation  of  all  entries  of  cold-rolled 
flat-rolled,  carbon-quality  steel  products 
from  Indonesia  that  are  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  )anuary  7, 
2000,  the  date  of  publication  of  the 
Preliminary  Pt^termination  The 
Customs  Service  shall  continue  to 
require  a  cash  deposit  or  the  posting  of 
a  bond  based  on  the  estimated 
weighted-average  dumping  margins 
shown  below.  The  suspension  of 
liquidation  instructions  will  remain  in 
effect  until  further  notice. 

Se<;tion  735(c)(5)(B)  of  the  Act 
provides  that,  where  the  estimated 
weighted-averaged  dumping  margins 
established  for  all  exporters  and 
producers  individually  investigated  are 
zero  or  df  minimis  or  are  determined 
entirely  under  section  776  of  the  Act, 
the  Department  may  use  any  reasonable 
method  to  establish  the  estimated  all- 
others  rate  for  exporters  and  producers 
not  individually  investigated  Our 
recent  practice  under  these 
circum.stances  has  been  to  assign,  as  the 
"all  others"  rate,  the  simple  average  of 
the  margins  in  the  petition.  Sef  Mnticp 
of  Fmal  Determinations  of  Sales  at  Less 
Than  Fair  Value  Certain  Cold-Rolled 
Flat-Rolled  Carbon-Qualitv  Steel 
Products  From  Argentina,  lapan  and 
Thailand.  65  P'R  5520  (Februarv  4, 
2000):  see  also  Notice  of  Final ' 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Stainless  Steel  Plate  in  Coil 
from  Canada  {"Stainless  Steel  Plate 
from  Canada").  64  FR  15457  (March  31. 
1999);  and  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Stainless  Steel  Plate  in  Coil 
from  Italv  {"Stainless  Steel  Plate  from 
Italy").  64  FR  15458.  15459  (Man;h  21, 
1999). 

In  this  case,  we  have  calculated  the 
dumping  margins  for  the  sole  Slovak 
respondent  based  entirely  on  adverse 
facts  available,  (iiven  the  circumstanc:es 
of  this  case,  and  the  discretion  provided 
by  Section  735(c)(5)(B)  of  the  Act,  we 
have  selected  a  somewhat  different 
methodology  than  that  followed  in  other 
recent  cases.  Instead  of  reiving  on  the 
simple  average  of  the  petition  margins, 
we  have  relied  on  the  weighted-average 
of  the  margins  obtained  for  each  product 
sold  during  the  POI.  by  using  the 
respondent's  data  and  making  the 
adverse  inference  that  any  U.S.  sales  for 
which  pavment  was  outstanding  as  of 
the  respondent's  late.st  submission  was 
bad  debt.  The  rt^sulting  margin, 
applicable  to  all  other  manufacturers/ 
exporters,  is  109  21  percent. 

We  determine  that  the  following 
weighted-average  dumping  margins 


exist  for  April  1.  1998,  through  March 
31, 1999: 


Exp)orter/manutac1urer 


Weighted - 
averac 


margin  (per- 
cent) 


VSZ.  as 

All  Others 


163  89 
10921 


rrc  Notification 

In  accordance  with  section  735(d)  of 
the  Act.  we  have  notified  the 
Internationa]  Trade  C;ommission  (ITC)  of 
our  determination.  As  our  final 
determination  is  affirmative,  the  ITC 
will  determine,  within  45  days,  whether 
these  imports  are  causing  material 
injury,  or  threat  of  material  injury,  to  an 
industry  in  the  United  States.  If  the  ITC 
determines  that  material  injury  or  threat 
of  injury  does  not  exist,  the  proceeding 
will  be  terminated  and  all  securities 
posted  will  be  refunded  or  canceled.  If 
the  ITC  determines  that  such  injury 
does  exist,  the  Department  will  issue  in 
antidumping  order  directing  Customs 
officials  to  assess  antidumping  duties  on 
all  imports  of  the  subject  merchandise 
entered,  or  withdrawn  from  warehouse 
for  consumption  on  or  after  the  effective 
date  of  the  suspension  of  liquidation. 

This  determination  is  issued  and 
published  in  accordance  with  sections 
735(d)  and  777(i)(l)  of  the  Act. 

Dated   May  22.  2000 

Troy  H.  Cribb, 

.^rtinii  Assistant  Secretary  for  Import 
Administration. 

Appendix  I — Issues  in  Decision  Memo 

(jinimt'nts  and  Ht'sponses 

1  Rescission  of  Initiation 

2  Kacis  Available 

IKK  Dor   00-nr>7')  Filed  ,">-30-00:  8:45  am) 
BtLLING  CODE  3S10-OS-I> 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-583-B341 

Notice  of  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Certain  Cold- 
Rolled  Flat-Rolled  CartKMi-Quality  Steel 
Products  From  Taiwan 

agency:  Import  Administration, 
International  Trade  Administration. 
Department  of  C^ommerce. 

ACTION:  Notice  of  final  determination  of 
sales  at  less  than  fair  value. 

EFFECTIVE  DATE:  May  31,  2000 

FOR  FURTHER  INFORMATION  CONTACT: 

Edward  Easton  or  Keir  VVhitson,  at  (202) 


482-3003  or  (202) 482-1777, 
respectively:  Import  Administration. 
International  Trade  Administration, 
U.S.  Department  of  Commerce. 
Washington.  DC.  20230. 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930.  as 
amended  ("the  Act  "),  are  references  to 
the  provisions  effective  January  1,  1995. 
the  effective  date  of  the  amendments 
made  to  the  Act  by  the  Uruguay  Round 
Agreements  Act  (URAA).  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department  of  Commerce  ("the 
Department")  regulations  are  to  19  CFR 
Part  351  (1999). 

Final  Determination 

We  determine  that  cold-rolled  flat- 
rolled  carbon-quality  steel  products 
(cold-rolled  steel  products)  from  Taiwan 
are  being  sold,  or  are  likely  to  be  sold, 
in  the  United  States  at  less  than  fair 
value  (LTFV),  as  provided  in  section 
735  of  the  Act.  The  estimated  margins 
of  sales  at  LTFV  are  shown  in  the 
"Suspension  of  Liquidation"  section  of 
this  notice. 

Case  History 

The  preliminary  determination  in  this 
investigation  was  issued  on  December 
28,  1999.  See  Notice  of  Preliminary 
Determination  of  Sales  at  Less  Than 
Fair  Value  and  Postponement  of  Final 
Determination:  Certain  Cold-Rolled  Flat- 
Rolled  Carbon -Quality  Steel  Products 
from  Taiwan.  65  FR  1095  (January  7, 
2000).  The  investigation  initially 
covered  two  manufacturers/exporters: 
China  Steel  Corporation  (CSC),  and 
Taiwan  Tokkin  Corporation  (Tokkin). 
Since  the  preliminary  determination, 
the  Department  has  concluded  that  the 
merchandise  exported  by  Taiwan 
Tokkin,  for  the  purpose  of  this 
investigation,  is  of  Japanese  origin.  As  a 
result,  this  final  determination  covers 
only  CSC.  See  Issues  and  Decision 
Memorandum  (Decision  Memorandum) 
from  Holly  A.  Kuga,  Acting  Deputy 
Assistant  Secretary  for  Import 
Administration,  to  Troy  H.  Cribb,  Acting 
Assistant  Secretary  for  Import 
Administration,  dated  May  22,  2000, 
which  is  hereby  adopted  by  this  notice. 
The  period  of  investigation  is  April  1, 
1998.  through  March  31,  1999. 

From  January  17  through  Januarv  21, 
2000.  the  Department  conducted  a 
verification  of  CSC's  sales  data.' 


'  The  nepartinf-nt  also  i  iindiirtpd  verific  alion  of 
the  information  suhmilted  by  TokJtin  Hnwevcr.  as 
nnled  above,  the  Department  has  determined  that 
Tolikin  s  merchaniiise  exported  to  the  t'nited  Slates 
during  the  POI  to  be  of  Japanese  origin,  such  thai 
this  final  determination  covers  only  f:SC 
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Counsel  to  CSC  requested  a  hearing  on 
February  7,  2000,  and  withdrew  the 
request  on  March  10,  2000.  No  other 
interested  party  requested  a  hearing. 
The  petitioners  -  and  CSC  submitted 
case  briefs  on  April  7,  2000,  and  rebuttal 
briefs  on  April  12,  2000.  On  April  25 
and  April  26,  2000,  the  petitioners 
submitted  requests  that  the  Department 
reject  certain  information  contained  in 
CSC's  rebuttal  brief,  on  the  grounds  that 
it  contained  new  factual  information 
that  had  been  untimely  filed.  On  April 
26,  2000,  CSC  responded  to  the 
petitioners'  claims  that  CSC's  rebuttal 
brief  contained  new  factual  information. 
The  Department  determined  that  certain 
information  was  untimely  filed,  and 
disregarded  that  information  in  reaching 
its  final  determination.  See 
Memorandum  to  the  File,  dated  May  22. 
2000. 

Scope  of  Investigation 

For  purposes  of  this  investigation,  the 
products  covered  are  certain  cold-rolled 
(cold-reduced)  fiat-rolled  carbon-quality 
steel  products,  neither  clad,  plated,  nor 
coated  with  metal,  but  whether  or  not 
annealed,  painted,  varnished,  or  coated 
with  plastics  or  other  non-metallic 
substances,  both  in  coils,  0.5  inch  wide 
or  wider,  (whether  or  not  in 
successively  superimposed  layers  and/ 
or  otherwise  coiled,  such  as  spirally 
oscillated  coils),  and  also  in  straight 
lengths,  which,  if  less  than  4.75  ram  in 
thickness  having  a  width  that  is  0.5  inch 
or  greater  and  that  measures  at  least  10 
times  the  thickness:  or,  if  of  a  thickness 
of  4.75  mm  or  more,  having  a  width 
exceeding  150  nun  and  measuring  at 
least  twice  the  thickness.  The  products 
described  above  may  be  rectangular, 
square,  circular  or  other  shape  and 
include  products  of  either  rectangular  or 
non-rectangular  cross-section  where 
such  cross-section  is  achieved 
subsequent  to  the  rolling  process  (i.e., 
products  which  have  been  "worked 
after  rolling") — for  example,  products 
which  have  been  beveled  or  rounded  at 
the  edges. 

The  above  is  simply  a  summary  of  the 
products  covered  by  the  investigation. 
For  the  dispositive  description  of  the 
scope  of  this  investigation,  see  the 
"Scope  of  Investigation"  section  of  the 
Decision  Memorandum,  which  is  on  file 
in  Room  B-099  of  the  Department's 
Main  Building  and  available  on  the 


-  Petitioners  in  this  ca.se  are  Bethlehem  Steel 
Corporation.  Ciulf  Slates  Steel.  Int  .  Ispat  Inland 
ln( ..  LTV  Steel  t;ampany  Int ..  National  Steel 
Company.  Steel  Dynamics.  Int..  U.S.  Steel  Group  (a 
unit  of  L/'SX  Corporation).  Weirlon  Steel 
Corporation.  United  Steelworkers  tif  .America,  and 
Independent  .Steelworkers  Union  (collectively,  the 
petitioners). 


World  Wide  Web  at  www.ita.doc.gov/ 
import — admin/records/frn. 

Analysis  of  Comments  Received 

All  issues  raised  in  the  case  and 
rebuttal  briefs  by  peirties  to  this 
antidumping  proceeding  are  addressed 
in  the  Issues  and  Decision 
Memorandum  ( 'Decision 
Memorandum  ")  from  Holly  Kuga, 
Acting  Deputy  Assistant  Secretary. 
Import  Administration,  to  Troy  H. 
Cribb,  Acting  Assistant  Secretary  for 
Import  Administration,  dated  May  22. 
2000,  which  is  hereby  adopted  by  this 
notice.  A  list  of  the  issues  which  parties 
have  raised  and  to  which  we  have 
responded,  all  of  which  are  in  the 
Decision  Memorandum,  is  attached  to 
this  notice  as  an  Appendix.  Parties  can 
find  a  complete  discussion  of  all  issues 
raised  in  this  investigation  and  the 
corresponding  recommendations  in  this 
public  memorandum,  which  is  on  file  in 
B-099.  In  addition,  a  complete  version 
of  the  Decision  Memorandum  can  be 
accessed  directly  on  the  World  Wide 
Web  at  www.ita.doc.gov/import_admin/ 
records/fm.  The  paper  copy  and 
electronic  version  of  the  Decision 
Memorandum  are  identical  in  content. 

Changes  Since  the  Preliminary 
Determination 

Based  on  our  findings  at  verification 
and  analysis  of  comments  received,  we 
have  made  adjustments  to  the 
preliminary  determination  calculation 
methodology  in  determining  the  final 
dumping  margin  in  this  proceeding. 
These  adjustments  are  discussed  in  the 
Decision  Memorandum. 

Suspension  of  Liquidation 

Pursuant  to  section  735(c)(1)(B)  of  the 
Act,  we  are  instructing  Customs  to 
continue  to  suspend  liquidation  of  all 
entries  of  cold-rolled  flat-rolled  carbon- 
quality  steel  products  from  Taiwan  that 
are  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
January  7,  2000,  the  date  of  publication 
of  the  Preliminary  Determination.  The 
Customs  Service  shall  continue  to 
requite  a  cash  deposit  or  the  posting  of 
a  bond  based  on  the  estimated 
weighted-average  dumping  margins 
shown  below.  The  suspension  of 
liquidation  instructions  will  remain  in 
effect  until  further  notice. 

We  determine  that  the  following 
weighted-average  diunping  margins 
exist  for  April  1,  1998,  through  March 
31,  1999: 


Manufacturer/exporter 


Weighted- 
Average 
Margin 
(percent) 


Ctiina  Steel  Corporation 
All  Others 


1497 
1497 


rrc  Notification 

In  accordance  with  section  735(d)  of 
the  Act,  we  have  notified  the 
International  Trade  Commission  (ITC)  of 
oiu  determination.  As  our  final 
determination  is  affirmative,  the  ITC 
will  determine,  within  45  days,  whether 
these  imports  are  causing  material 
injury,  or  are  a  threat  of  material  injury, 
to  an  industry  in  the  United  States.  If 
the  ITC  determines  that  material  injury 
or  threat  of  injury  does  not  exist,  the 
proceeding  will  be  terminated  and  all 
securities  posted  will  be  refunded  or 
canceled.  If  the  ITC  determines  that 
such  injury  does  exist,  the  Department 
will  issue  an  antidumping  order 
directing  Customs  officials  to  assess 
antidumping  duties  on  all  imports  of  the 
subject  merchandise  entered,  or 
withdrawn  from  warehouse  for 
consumption  on  or  after  the  effective 
date  of  the  suspension  of  liquidation. 
The  Department  will  also  instruct  the 
Customs  Service  to  regard  cold-rolled 
steel  products  manufactured  by  Tokkin. 
as  described  in  the  Decision 
Memorandum,  to  be  of  Japanese  origin, 
and  to  terminate  the  suspension  of 
liquidation  of  such  products  with 
respect  to  this  proceeding.  If  the 
Department  finds  that  Tokkin  exports  to 
the  United  States  cold-rolled  steel  that 
the  Department  determines  to  be  of 
Taiwan  origin,  those  entries  will  be 
subject  to  the  "all  others"  rate  in  this 
investigation. 

This  determination  is  issued  and 
published  in  accordance  with  sections 
735(d)  and  777(i)(l)  of  the  Act. 

Dateti:  May  22.  2000. 
Troy  H.  Cribb. 

.■\cting  Assistant  Secretan  for  Import 
Administration. 

Appendix 

Issues  Coveretd  in  Decision  Memorandum 

1.  Counfr>'  of  Origin 

2.  Rejection  of  CSC's  Special  Incentive 
Program  Discounts 

3.  Re-coding  of  certain  CSC  home  market 
sales 

4.  Adverse  inference  for  CSC's  stevedoring 
expenses 

5.  Adverse  inference  for  CSC's  home 
market  warranty  expenses 

6.  Materials — scrap  recover\ 

7.  Materials — inventor>  valuation 
adjustments 

8.  General  and  administrative  expense 

9.  General  and  administrative  expense  and 
financial  expense  ratios 
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10.  Exchange  gains  and  losses 

11    Non-operating  inionie  dnd  expenses 

12.  Scrap  revenue 

i:}.  Short-term  interest  income 


|FR  Doi     00-1  ).')«()  Filed 
BILLING  CODE  3910-OS-P 


iO-00.  H  4t  ,1111 1 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-570-e54] 

Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Certain  Cold-Rolled 
Flat-Rolled  Carbon  Quality  Steel 
Products  From  The  People's  Republic 
of  China 

AGENCY:  import  Administration, 
Internafion.jl  Tracio  Administration. 
Department  of  (Commerce 
ACTION:  Notice  of  final  determination  of 
sales  at  less  than  fair  value. 

EFFECTIVE  DATE:  Mav  31.  2000 

FOR  FURTHER  INFORMATION  CONTACT: 

Carrie  Blozy.  Import  Administration. 
International  Trade  Ailministration, 
US   Department  of  (iimmierce.  14th 
Street  and  (lonstitotion  Avenue  N.VV., 
Washington.  DC  20230.  telephone:  (202) 
482-0165 

The  Applicable  Statute 

Unless  othtirwise  indit:ated.  all 
citaticms  to  the  statute  are  references  to 
the  provisions  effective  lanuary  1.  1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  imless  otherwise 
indicated,  all  citations  to  the 
Department's  regulations  are  to  the 
regulations  at  19  CFK  part  351  (April 
1999) 

Final  Determination 

We  determine  that  certain  cold-rolled 
flat-rolled  carbon  quality  steel  products 
("cold-rolled  steel  ")  from  the  People's 
Republic  of  China  ("PRC  ")  is  being,  or 
is  likely  to  be,  sold  in  the  United  States 
at  less  than  fair  value  ("LTP'V"),  as 
provided  in  section  735  ol  the  Act  The 
estimated  margin  of  sales  are  shown  in 
the  "Continuation  of  Suspension  of 
Liquidation  "  section  of  this  notice. 

Case  History 

We  published  in  the  Federal  Register 

the  preliminary  determination  in  this 
investigation  on  Ianuar\'  7,  2000  See 
Noticp  of  Prfliminar\-  Dctcniunation  of 
Sales  at  Lt^ss  Than  Fair  Value  and 
Postponement  of  Final  Determination 
Cold-Rolled  Flat-Rolled  Carhon-Qualit\' 
Steel  Products  from  the  People's 
Republic  of  China.  65  PR  1 1 1 7  (Januarv 


7.  2000)  ["Preliminan,'  Determination"). 
Since  the  publication  of  the  Preliminary 
Determination,  the  following  events 
have  occurred. 

The  Department  issued  supplemental 
questionnaires  to  Shanghai  Baosteel 
Croup  Corporation  ("Baosteel  ")  on 
February  14  and  29,  2000.  Baosteel  filed 
submissions  on  January  7.  January  18, 
February  28,  and  March  14,  2000  The 
Department  began  its  verification  of 
Baosteel's  sales  and  factor  of  production 
questionnaire  responses  on  March  13, 
2000.  On  March  16,  2000,  Mr  Chen 
Delin,  Vice-Director  of  the  Legal 
Department  of  Baosteel,  advised  the 
verifiers  that  Baosteel  was  terminating 
the  verification  as  a  result  of  competing 
demands  on  Baosteel's  time. 
Additionally,  counsel  for  Baosteel 
rec|uested  that  the  verifiers  return  all 
documentation  that  had  been  provided 
by  Baosteel  in  support  of  the 
Department's  review  of  certain  areas  of 
Baosteel's  response  Therefore,  the 
verification  team  immediately 
terminated  the  verification  and  returned 
all  documents  collected  during  the 
course  fif  verification  to  Baosteel's 
counsel   See  Memorandum  For  Edward 
Yang.  "Verification  of  Sales  and  Factors 
of  Production  for  Shanghai  Baosteel 
Group  Corporation  (Baosteel j  in  the 
Antidumping  Duty  Investigation  of 
Certain  Cold-Rolled  Flat-Rolled  Carbon 
Quality  Steel  Products  from  the  People  s 
Republic  of  China."  (March  22,  2000). 
This  memorandum  and  all  other 
Departmental  memoranda  referred  to 
herein,  are  on  file  in  the  C^entral  Records 
Unit,  room  B-099  of  the  main 
("ommerce  building. 

On  March  29,  2000,  petitioners 
(Bethlehem  Steel  Corporation,  Ispat 
Inland  Inc.,  LTV  Steel  (Company.  Inc., 
National  Steel  Corporation,  and  U.S. 
Steel  Group,  a  unit  of  USX  Corporation, 
(collectively  "petitioners")  submitted 
their  case  brief  with  respect  to  Baosteel. 
Baosteel  did  not  submit  any  comments 

Period  of  Investigation 

The  period  of  investigation  is  October 
1,  1998,  through  March  31,  1999. 

Analysis  of  Comment  Received 

All  issues  raised  in  the  case  brief  by 
parties  to  this  investigation  are 
addressed  in  the  "Issues  and  Decision 
Memorandum"  ("Decision 
Memorandum")  from  Joseph  A. 
Spetrini,  Deputy  Assistant  Secretary, 
Import  Administration,  to  Troy  H 
Cribb,  Acting  Assistant  Secretary  for 
Import  Administration,  dated  May  22, 
2000,  which  IS  hereby  adopted  by  this 
notice  A  list  of  the  issues  which  parties 
have  raised  and  to  which  we  have 
responded,  all  of  which  are  in  the 


Decision  Memorandum,  is  attached  to 
this  notice  as  an  Appendix.  Parties  can 
find  a  complete  discussion  of  all  issues 
raised  in  this  investigation  and  the 
corresponding  recommendations  in  this 
public  memorandum  which  is  on  file  in 
B-099.  In  addition,  a  complete  version 
of  the  Decision  Memorandum  can  be 
accessed  directly  on  the  World  Wide 
Web  at  www.ita.doc.gov/ 
import  admin/records/frn/.  The  paper 
copy  and  electronic  version  ijf  the 
Derision  Memorandum  are  identical  in 
content. 

Scope  of  Investigation 

For  a  description  of  the  scope  of  this 
investigation,  see  the  "Scope  of 
Investigation"  section  of  the  Decision 
Memorandum,  which  is  on  file  in  B-099 
and  available  on  the  Web  at 
www, ita.doc.gov/  import  admin/ 
records/frn/. 

Use  of  Facts  Available 

For  a  discussion  of  our  application  of 
facts  available,  see  the  "Facts  Available" 
section  of  the  Decision  Memorandum, 
which  is  on  file  in  B-099  and  available 
on  the  Web  at  www.ita.doc.gov/ 
import  admin/records/frn/. 

Continuation  of  Suspension  of 
Liquidation 

In  accordance  with  section 
735(c)(1)(B)  of  the  Act,  we  are  directing 
the  Customs  Ser\'ice  to  continue  to 
suspend  liquidation  of  all  entries  of 
subject  merchandise  from  the  PRC,  that 
are  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
January  7,  2000  (the  date  of  publication 
of  the  Preliminary  Determination  in  the 
Federal  Register).  The  Customs  Service 
shall  continue  to  require  a  cash  deposit 
or  posting  of  a  bond  equal  to  the 
estimated  amount  by  which  the  normal 
value  exceeds  the  U.S.  price  as  shown 
below.  These  suspension  of  liquidation 
instructions  will  remain  in  effect  until 
further  notice. 

The  weighted-average  dumping 
margin  is  as  follows: 


Manutacturer/exporter 


Weighted- 
average 
margin 
(percent) 


PRC-Wide  rate 


23  72 


ITC  Notification 

In  accordance  with  section  735(d)  of 
the  Act,  we  have  notified  the 
International  Trade  Commission  ("ITC  ") 
of  our  determination.  As  our  final 
determination  is  affirmative,  the  ITC 
will,  within  45  days,  determine  whether 
these  imports  are  materially  injuring,  or 
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threaten  material  injury  to,  the  U.S. 
industry.  If  the  ITC  determines  that 
material  injury,  or  threat  of  material 
injury  does  not  exist,  the  proceeding 
will  be  terminated  and  all  securities 
posted  will  be  refunded  or  canceled.  If 
the  ITC  determines  that  such  injury 
does  exist,  the  Department  will  issue  an 
antidumping  duty  order  directing 
Customs  officials  to  assess  antidumping 
duties  on  all  imports  of  the  subject 
merchandise  entered  for  consumption 
on  or  after  the  effective  date  of  the 
suspension  of  liquidation. 

This  determination  is  issued  and 
published  in  accordance  with  sections 
735(d)  and  777(i)(l)  of  the  Act. 

Dated:  May  22.  2000. 
Troy  H.  Cribb, 

Acting  Assistant  Secretary  for  Import 
Administration. 

Appendix  I — Issues  in  Decision  Memo 
Comments  and  Responses 

1   Adverse  Facts  Available. 

[FR  Doc.  00-13581  Filed  5-30-00;  8:45  am] 

BILUNG  CODE  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 
Intemationat  Trade  Administration 

[A-484-801]  [A-588-806] 

Revocation  of  Antidumping  Duty 
Orders:  Electrolytic  Manganese 
Dioxide  From  Greece  and  Japan 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  revocation  of 
Antidumping  Duty  Orders:  Electrolytic 
manganese  dioxide  from  Greece  and 
Japan. 

SUMMARY:  Pursuant  to  section  751(c)  of 
the  Tariff  Act  of  1930,  as  amended  ("the 
Act"),  the  United  States  International 
Trade  Commission  ("the  Commission") 
determined  that  revocation  of  the 
antidumping  duty  orders  on  electrolytic 
manganese  dioxide  from  Greece  and 
Japan  are  not  likely  to  lead  to 
continuation  or  recurrence  of  material 
injury  to  an  industry  in  the  United 
States  within  a  reasonably  foreseeable 
time  (65  FR  31348  (May  17,  2000)). 
Therefore,  pursuant  to  section  751(d)(2) 
of  the  Act  and  19  CFR  351.222(i)(l),  the 
Department  of  Commerce  ("the 
Department")  is  revoking  the 
antidumping  duty  orders  on  electrolytic 
manganese  dioxide  from  Greece  and 
Japan.  Piusuant  to  section 
75l(c)(6)(A)(iv)  of  the  Act  and  19  CFR 
351,222(i)(2)(ii),  the  effective  date  of 
revocation  is  January  1,  2000. 


EFFECTIVE  DATE:  January  1,  2000. 

FOR  FURTHER  INFORMATION  CONTACT:  Eun 

W.  Cho  or  Carole  Showers,  Office  of 
Policy  for  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Ave.,  NW, 
Washington,  D.C.  20230;  telephone: 
(202) 482-1698  or  (202) 482-3217, 
respectively. 

Background 

On  May  3, 1999,  the  Department 
initiated,  and  the  Commission 
instituted,  sunset  reviews  (64  FR  23596 
and  64  FR  23675,  respectively)  of  the 
antidumping  duty  orders  on  electrolytic 
manganese  dioxide  from  Greece  and 
Japan,  pxu-suant  to  section  751(c)  of  the 
Act.  As  a  result  of  the  reviews,  the 
Department  found  that  revocation  of  the 
antidumping  duty  orders  would  be 
likely  to  lead  to  continuation  or 
recurrence  of  dumping  and  notified  the 
Commission  of  the  magnitude  of  the 
margins  likely  to  prevail  were  the 
antidumping  orders  revoked.' 

On  May  17,  2000,  the  Commission 
determined,  pursuant  to  section  751(c) 
of  the  Act,  that  revocation  of  the 
antidumping  duty  orders  on  electrolytic 
manganese  dioxide  from  Greece  and 
Japan  would  not  likely  lead  to 
continuation  or  recurrence  of  material 
injury  to  an  industry  in  the  United 
States  within  a  reasonably  foreseeable 
time.  (See  Electrolytic  Manganese 
Dioxide  from  Greece  and  Japan,  65  FR 
31348  (May  17,  2000)  and  USITC 
Publication  3296,  Investigations  Nos. 
731-TA-406  and  408  (Review)  {May 
2000).) 

Scope 

Imports  covered  by  these  orders  are 
electrolytic  manganese  dioxide  ("EMD") 
from  Greece  and  Japan.  EMD  is 
manganese  dioxide  (MnO  sub2)  that  has 
been  refined  in  an  electrolysis  process. 
The  subject  merchandiseis  an 
intermediate  product  used  in  the 
production  of  dry-cell  batteries.  EMD  is 
sold  in  three  physical  forms,  powder, 
chip,  or  plate,  and  two  grades,  alkaline 
and  zinc  chloride.  EMD  in  all  three 
forms  and  both  grades  is  included  in  the 
scope  of  the  order.  ^  This  merchandise  is 


'  See  Final  Results  of  Expedited  Sunset  Review- 
Electrolytic  Manganese  Dioxide  From  Greece,  64  FR 
67861  (December  3,  1999):  and  Final  Results  of 
Expedited  Sunset  Review:  Electrolytic  Manganese 
Dioxide  From  Japan,  64  FR  67858  (December  3. 
1999). 

^  There  has  been  one  scope  clarification  with 
regard  to  EMD  from  Japan.  On  January  6.  1992.  the 
Department  ruled  that  high-grade  chemical 
manganese  dioxide  (CMD-U)  is  within  the  scope  of 
the  order.  See  Electrolytic  Manganese  Dioxide  from 
Japan;  Final  Scope  Ruling,  57  FR  395  (January  6, 
1992). 


currently  classifiable  under  the 
Harmonized  Tariff  Schedule  ("HTS") 
item  number  2820.10.0000.  The  HTS 
item  number  is  provided  for 
convenience  and  customs  purposes.  The 
written  description  remains  dispositive. 

Determination 

As  a  result  of  the  determination  by  the 
Commission  that  revocation  of  these 
antidumping  duty  orders  is  not  likely  to 
lead  to  continuation  or  recurrence  of 
material  injury  to  an  industry'  in  the 
United  States,  the  Department,  pursuant 
to  section  751(d)(2)  of  the  Act  and  19 
CFR  351.222(i)(l),  is  revoking  die 
antidumping  duty  orders  on  electrohiic 
manganese  dioxide  from  Greece  and 
Japan.  Pursuant  to  section 
751(c)(6){A)(iv)  of  the  Act  and  19  CFR 
351.222(i)(2)(ii),  this  revocation  is 
effective  on  January'  1,  2000. 

The  Department  will  instruct  the  U.S. 
Customs  Service  to  discontinue  the 
suspension  of  liquidation  and  collection 
of  cash  deposits  rate  and  to  refund  with 
interest  any  cash  deposits  on  entries  of 
the  subject  merchandise  entered  or 
withdrawn  from  warehouse  on  or  after 
January  1,  2000  (the  effective  date).  The 
Department  will  complete  any  pending 
administrative  reviews  of  these  orders 
and  will  conduct  administrative  reviews 
of  subject  merchandise  entered  prior  to 
the  effective  date  of  revocation  in 
response  to  appropriately  filed  requests 
for  review. 

Dated:  May  24.  2000. 
Troy  H.  Cribb, 

Acting  Assistant  Secretary' for  Import 

Administration. 

[FR  Doc.  00-13583  Filed  5-30-00;  8:45  am] 

BtLUNG  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 
Intemational  Trade  Administration 

[A-580-807] 

Polyethylene  Terephthalata  Rim,  Stieet 
and  Strip  From  the  Republic  of  Korea, 
Rnal  Results  of  Changed 
Circumstances  AnMuropIng  Duty 
AdministrBtive  Review 

AGENCY:  Import  Administration, 
Intemational  Trade  Adminisfration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of 
changed  circumstances  antidumping 
duty  administrative  review. 

SUMMARY:  On  March  7,  2000,  the 
Department  of  Commerce  (the 
Department)  pubUshed  the  notice  of 
initiation  and  preliminary  results  of  its 
changed  circumstances  administrative 
review  concerning  whether  Toray 


34662 


Federal  Register/ Vol.  65.  No.  105 /Wednesday,  May  31,  2000 /Notices 


Saehan,  Inc.  (TSI)  is  the  successor  firm 
to  Saohan  Industries,  Inc.  (Saehan)  and 
whether  the  revocation  issued  for  Cheii 
Synthetics,  Inc.  ((]heil).  and  applied  to 
Saehan,  applies  to  TSI  We  have  now 
completed  that  review.  We  have 
determined  that  TSI  is  the  successor-in- 
interest  to  Saehan.  and  that  the 
revocation  issued  for  Cheil,  and  applied 
to  Saehan,  also  applies  to  TSI. 
EFFECTIVE  DATE:  May  3 1 ,  2000 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  J.  Heaney  at  (202)  482-4475  or 
Robert  James  at  (202)  482-0649.  AD/ 
CVD  Enforcement  Office  Eight.  Import 
Administration.  International  Trade 
Administration.  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W  ,  Washington,  DC  20230. 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  Ianuar\'  1.  1995. 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  by  the  Uruguay 
Round  Agreements  Act.  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department's  regulations  are  to 
the  regulations  codified  at  19  CFR  351 
(1999). 

SUPPLEMENTARY  INFORMATION: 
Background 

On  July  5.  1996.  the  Department 
issued  a  partial  revocation  with  respect 
to  Cheil  after  finding  zero  or  He  minimis 
margins  in  three  consecutive 
administrative  reviews.  (SVe 
Polyethtylene  Terephthalate  Film, 
Sheet,  and  Strip  from  the  Republic  of 
Korea;  Final  Results  of  Antidumping 
Duty  Administrative  Reviews  and 
Notice  of  Revocation  in  Part,  (61  F'R 
35177.  July  5.  1996).)  On  January  26. 
1998.  the  Department  determined  that 
Saehan  was  the  successor-in-interest  to 
Cheil.  and  that  the  partial  revocation 
issued  for  Cheil  applied  to  Saehan.  {See 
Polyethtylene  Terephthalate  Film. 
Sheet,  and  Strip  from  the  Republic  of 
Korea;  Final  Results  of  Changed 
Circumstances  Antidumping  Duty 
Administrative  Review.  (63  FR  3703. 
January  26.  1998)  )  On  March  7.  2000, 
the  Department  published  the 
preliminary  results  of  this  case.  {See 
Polyethtylene  Terephthalate  Film. 
Sheet,  and  Strip  from  the  Republic  of 
Korea;  Initiation  and  Preliminarv 
Results  of  Changed  (Circumstances 
/^tidumping  Duty  Administrative 
Review  (65  FR  11982.  March  7.  2000).) 
The  Department  preliminarily 
determined  that  TSI  is  the  successor 
company  to  Saehan.  and  that  the  partial 
revocation  issued  to  Cheil.  and  applied 
to  Saehan.  also  applies  to  TSI.  We 


received  no  comments  on  those 
preliminar\'  results  The  Department  has 
conducted  this  administrative  review  in 
accordance  with  Section  751(b)  of  the 
Act. 

Scope  of  the  Review 

The  merchandise  subject  to  this 
antidumping  duty  order  are  shipments 
of  all  gauges  of  raw.  pretreated.  or 
primed  polyethylene  terephthalate.  film, 
sheet,  and  strip,  whether  extruded  or 
coextruded.  The  films  excluded  from 
this  review  are  metallized  films,  and 
other  finished  films  that  have  had  at 
least  one  of  their  surfaces  modified  by 
the  application  of  a  performance- 
enhancing  resinous  or  inorganic  layer  of 
more  than  0.00001  inches  (0.254 
micrometers)  thick.  Roller  transport 
cleaning  film  which  has  at  least  one  of 
its  surfaces  modified  by  the  application 
of  SBR  latex  has  also  been  ruled  as  not 
within  the  scope  of  the  order. 

PET  film  is  currently  classifiable 
under  Harmonized  Tariff  Schedule  of 
the  United  States  subheading 
3920.62.00.00.  The  HTS  subheading  is 
provided  for  convenience  and  customs 
purposes.  The  written  description  of  the 
scope  of  this  order  is  dispositive. 

This  changed  circumstances 
administrative  review  covers  TSI. 

Final  Results  of  Changed 
Circumstances  Review 

We  determine  that  the  July  5,  1996 
partial  revocation  issued  with  respect  to 
C]heil,  and  applied  to  Saehan  as  Cheil's 
successor  company,  also  applies  to  TSI. 
We  will  notify  the  U.S.  Customs  Service 
of  our  decision  and  instruct  Customs  to 
liquidate  without  regard  to  antidumping 
duties,  merchandise  produced  by  TSI  on 
or  after  October  15.  1999.  the  date  on 
which  TSI  was  established. 

This  changed  circumstances  review 
and  notice  are  in  accordance  with 
section  751(b)  of  the  Act.  as  amended 
(19  U.S.C.  1675(b)),  and  19  CFR 
351.216. 

Dated   May  17,  2000. 
Troy  H.  Cribb, 

A(  tinii  Assiatant  .Scrrffnrv  for  Import 

Admini.stmtiun 

[KK  Do(    00-1.3582  Filed  5-.10-00;  8:45  am] 

BILLING  CODE  3S10-OS-P 


DEPARTMEffT  OF  COMMERCE 

International  Trade  Administration 

South  East  Asia  Telecommunications 
Matchmaker;  Recruitment  and 
SelectkMi  of  Private  Sector 
Participants;  Overseas  Trade  Missions 

AGENCY:  International  Trade 
Administration,  Department  of 
Commerce. 
action:  Notice. 


SUMMARY:  The  Department  of  Commerce 
invites  U.S.  companies  to  participate  in 
the  following  overseas  trade  missions 
that  they  also  explain  at  the  following 
website:  http://www.ita.doc.gov/doctm. 
For  a  comprehensive  description  of  the 
trade  mission,  obtain  a  copy  of  the 
mission  statement  from  the  project 
officer  listed  below.  The  recruitment 
and  selection  of  private  sector 
participants  will  be  conducted 
according  to  the  Statement  of  Policy 
Governing  Department  of  Commerce 
Overseas  Trade  Missions  announced  by 
Secretary  Daley  on  March  3.  1997. 

Telecommunications  Matchmaker 
South  East  Asia 
November  13-17.  2000 

FOR  FURTHER  INFORMATION  CONTACT: 

Molly  Costa  at  the  Department  of 
Commerce  in  Washington.  DC. 
Telephone  number:  (202)  482-0692  or 
Fax:  (202)482-0178. 

fohn  Klingelhut, 

Director,  Office  of  Public  and  Private 
Initiatives 

|FR  Do(    00-13502  Filed  5-30-00.  8:45  ami 

BILUNQ  CODE  3S10-FP-4II 


DEPARTMENT  OF  COMMERCE 

Natk>nal  Oceanic  and  Atmospheric 
Admlnistratton 

Availability  of  Seats  for  the  Hawaiian 
Islands  Humpback  Whale  National 
Marine  Sanctuary  Advisory  Council 

AGENCY:  National  Marine  Sanctuary 
Program  (NMSP).  National  Ocean 
Service  (NOS),  National  Oceanic  and 
Atmospheric  Administration. 
Department  of  Commerce  (DOC). 
ACTION:  Notice  and  request  for 
applications. 

SUMMARY:  The  Hawaiian  Islands 
Humpback  Whale  National  Marine 
Sanctuary  (HIHWNMS  or  Sanctuary)  is 
seeking  applicants  for  the  following 
vacant  seats  on  its  Sanctuary  Advisory 
Council  (Council):  Business/Commerce. 
Citizen- At-Large,  Commercial  Shipping, 
Conservation.  Fishing.  Native  Hawaiian, 
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Ocean  Recreation,  Tourism,  and  Whale 
Watching.  Applicants  are  chosen  based 
upon  their  particular  expertise  and 
experience  in  relation  to  the  seat  for 
which  they  are  applying;  community 
and  professional  affiliations;  philosophy 
regarding  the  conservation  and 
management  of  marine  resources;  and 
the  length  of  residence  in  the  eirea 
affected  by  the  Sanctuary.  Applicants 
who  are  chosen  as  members  should 
expect  to  serve  two-year  terms,  pursuant 
to  the  Council's  Charter. 

DATES:  Applications  are  due  by  June  30, 
2000. 

ADDRESSES:  Application  kits  may  be 
obtained  from  Kellie  Araki  at  6700 
Kalanianaole  Hwy.,  Suite  104, 
Honolulu,  Hawaii  96825.  Completed 
applications  should  be  sent  to  the  same 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kellie  Araki  at  (808)  397-2651,  or 
kelIie.araki@noaa.gov. 

SUPPLEMENTARY  INFORMATION:  The 
HIHWNMS  Council  was  originally 
established  in  March  1996  {the  current 
Council  was  selected  in  July  1998)  and 
has  a  broad  representation  consisting  of 
25  members.  The  Council  represents  the 
coordination  link  between  the 
Sanctuary  and  the  state  and  federal 
management  agencies.  Native 
Hawaiians,  user  groups,  researchers, 
educators,  pjolicy  makers,  and  other 
various  groups  that  help  to  focus  efforts 
and  attention  on  the  humpback  whale 
and  its  habitat. 

The  Council  functions  in  an  advisory 
capacity  to  the  Sanctuary  Manager  and 
is  instrumental  in  helping  produce 
annual  operating  plans  and  reports  by 
identifying  education,  outreach, 
research,  long-term  monitoring,  resource 
protection  and  revenue  enhancement 
priorities.  The  Council  works  in  concert 
with  the  Sanctuary  Manager  by  keeping 
him  or  her  informed  about  issues  of 
concern  throughout  the  Sanctuary, 
offering  recommendations  on  specific 
issues,  and  aiding  the  Manager  in 
achieving  the  goals  of  the  Sanctuary 
program  within  the  context  of  Hawaii's 
marine  programs  and  policies. 

Authority:  16  U.S.C.  Section  1431  et  seq. 

Dated:  May  25,  2000. 
(Federal  Domestic  Assistance  Catalog 
Number  11.429  Marine  Sanctuary  Program) 

Ted  Lillestolen, 

Deputy  Assistant  Administrator  for  Ocean 
Services  and  Coastal  Zone  Management. 
|FR  Doc.  00-13584  Filed  5-30-00:  8:45  am] 
BILLMG  COOe  3510-a»-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  052400E] 

Pacific  Fishery  Management  Council; 
Public  Meeting 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Pacific  Fishery 
Management  Council's  (PFMC) 
Groundfish  Management  Team  (GMT) 
will  hold  a  working  meeting  which  is 
open  to  the  public. 

DATES:  The  GMT  working  meeting  will 
begin  Monday,  June  19,  2000  at  1  p.m. 
and  may  go  into  the  evening  until 
business  for  the  day  is  completed.  The 
meeting  will  reconvene  from  8  a.m.  to 
5  p.m.  Tuesday,  June  20  through 
Thursday,  June  22  at  3  p.m. 
ADDRESSES:  The  meetings  will  be  held  at 
NMFS  Northwest  Regional  Office,  7600 
Sand  Point  Way  NE,  Seattle,  WA; 
telephone:  (206)  526-6120. 

Council  address:  Pacific  Fishery 
Management  Council.  2130  SW  Fifth 
Avenue,  Suite  224,  Portland,  OR  97201. 
FOR  FURTHER  INFORMATION  CONTACT:  Jim 
Clock,  Groimdfish  Fishery  Management 
Coordinator,  (503)  326-6352. 
SUPPLEMENTARY  INFORMATK>N:  The 
purpose  of  the  GMT  meeting  is  to 
prepare  reports  and  technical  advice  for 
the  upcoming  PFMC  meeting  and  in 
support  of  PFMC  decisions.  The  GMT 
will  discuss,  receive  reports,  and/or 
prepare  reports  on  the  following  topics 
during  this  working  session,  (1)  GMT 
organization  and  work  plan  for  2000;  (2) 
draft  groundfish  strategic  plan;  (3) 
rockfisb  bycatch  rates  and  related 
issues;  {4)  observer  program  issues;  (5) 
sustainable  groundfish  harvest  rates;  (6) 
plan  amendment  for  bycatch  and  other 
issues;  (7)  capacity  reduction  and 
permit  issues;  (8)  rebuilding  plans  for 
canary  and  cowcod  rockfish,  and  other 
species  as  necessary;  (9)  inseason  catch 
monitoring,  projections,  and 
management;  and  (10)  stock  assessment 
priorities  and  biological  sampling. 

Although  non-emergency  issues  not 
contained  in  this  agenda  may  come 
before  the  GMT  for  discussion,  those 
issues  may  not  be  the  subject  of  formal 
action  during  this  meeting.  Action  will 
be  restricted  to  those  issues  specifically 
listed  in  this  notice  any  any  issues 
arising  after  publication  of  this  notice 
that  require  emergency  action  under 
section  305(c)  of  the  Magnuson-Stevens 


Fishery  Conservationa  and  Management 
Act,  provided  the  publci  has  been 
notified  of  the  Council's  action  to  take 
final  action  to  address  the  emergency. 

Special  Accommodations 

The  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  Dr. 
Don  Mclsaac  at  (503)  326-6352  at  least 
5  days  prior  to  the  meeting  date. 

Dated:  May  24,  2000. 
Richard  W.  Surdi, 

Acting  Director.  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
(FR  Doc.  00-13573  Filed  5-30-00;  8:45  am] 
BILLING  CODE  3510-22-F 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

n.D.  052400D] 

South  Atlantic  Fishery  Management 
Council;  Put>llc  Meetings 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meetings. 

summary:  The  South  Atlantic  Fishery 
Management  Council  (Council)  will 
hold  meetings  of  its  Scientific  and 
Statistical,  Spiny  Lobster,  Advisory 
Panel  Selection  (closed),  Shrimp, 
Snapper  Grouper,  Personnel  (closed) 
and  Marine  Reserves  Committees.  The 
Council  will  also  hold  joint  meetings  of 
its  Mackerel  and  Golden  Crab  Advisory- 
Panels  and  Committees.  Public  Hearings 
will  be  held  for  Golden  Crab 
Amendment  3  and  on  the  Dolphin 
Wahoo  Fishery  Management  Plan 
(FMP).  Notices  of  these  hearings  with 
times,  locations,  and  subject  matter  are 
addressed  in  separate  Federal  Register 
notices.  A  public  scoping  meeting  on 
the  use  of  tailing  permits  in  the  spiny 
lobster  fishery  will  be  held  to  determine 
if  these  permits  should  remain  in  use  in 
the  fishery.  Public  comment  periods 
will  be  held  on  proposed  framework 
actions  for  mackerel  and  the  need  for  an 
Interim  Rule  Request  for  Snapper 
Grouper  Amendment  12.  There  will  also 
be  a  Council  Session. 
DATES:  The  meetings  will  be  held  from 
June  12-16.  2000.  See  SUPPLEMENTARY 
INFORMATION  for  specific  dates  and 
times. 

ADDRESSES:  The  meetings  will  be  held  at 
the  Cheeca  Lodge,  Mile  Marker  82,  U.S. 
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Highway  1,  Islainor.Kt.i.  FL.  tclfphniic 
(l-HOO)  :!27-2HHH  or  CtOf))  H«i4~4()51 

(jtiincil  (idclrrss:  Smith  Atl.intic 
Fishcrv  Mandgcnifiit  ("diincil,  Oiu' 
Southpark  (arclf,  Siiitf  iOti,  Charleston. 
,S(:  :iii407-4ti'n) 

FOR  FURTHER  INFORMATION  CONTACT:  Kiiii 
Iv(Tson.  F'uhlic  Iiiform.itiori  (Jffi(  cr; 
telophonc;  (H4:{)  ri71~4:{66;  fa.x:  (H4:il 
7f)9-4.')2();  finail   kim  i\ t'rsoiw'Jnoaa  ^ov 
SUPPLEMENTARY  INFORMATION: 

Meeting  Dates 

luni'  U.  2000.  H  JO  (I  m  -5  00  p  m  — 
.Siinntific  and  Statisticil  Conimittt'c 
Mwting. 

The  Scu'iitihc  and  .St.itistical 
(ionuiiittce  vvdl  rt-vicvv  and  coninient  on 
the:  niai:kerel  st(i(  k  assessment  report, 
social  imp.ict  assessment  and  ec.ononiii 
impact  assessment  guidelines:  vessel 
capacitv  report,  snapper  groii[)er 
assessment:  dolphin  assessment  draft 
dolphin/wahoo  FMP;  red  drum  stock 
assessment;  snapper  grouper  assessment 
group  report  and  draft  position 
statement  on  the  use  of  cultured  fish  for 
stock  enhancement,  ('.olden  Oah 
Amendment  .!;  marine  reserves  pul)li( 
information  document  and  scoping 
document:  <ind  hvcati:h  reduction  IHKD) 
protocol  revisions 

luiw  l.i.  JOOO.  H  .U)  a  m  -I  J  00 
Soon — [oint  Mackerel  Committee  and 
Advisory  Panel  (AF). 

The  Mackerel  Committee  and  AP  will 
meet  to  review  the  (Julf  king  mackerel 
assessment:  ,Sc;ientihc  and  .Statistical 
Committee  (SSC|  comments.  :\V 
framework  recommendations,  hear  a 
presentation  on  the  king  mac  kerel 
mercury  issue,  and  develop  (iommittee 
recommendations 

lunt'  I  J,  21)0(1.  1  .10  p  111  -5  00  p  m  — 
loint  C.oldt-n  Cirah  Committee  and 
.-\dvisorv  Panel. 

The  Ciolden  Oah  Committee  and  ,-\l' 
will  meet  to  review  public  input  on 
.\niendment  :J,  review  SSC  (omments. 
and  develop)  AP  and  Committee 
recommendations  on  Amendment   ) 

liinf  14.  2000.  H  .iO  a  m  -10  .U)  u  in   - 
Spiny  Lohstt^r  Committee; 

There  will  he  a  scoping  meeting  on 
th(!  use  of  tailing  permits  m  the  spiiiv 
lobster  hshery  (H:.U)  a  in  1  and  the 
Committee  will  discuss  the  need  ,ind/or 
locations  for  additional  scoping 
meetings 

lunt'  14,  2000.  10  .to  (I  ni  -12  00 
noon— Advisory  P.mel  Selec  tioii 
Committee  (closed). 

The  AP  .Selection  (lominittee  will 
meet  to  re\  iew  membership 
applications  ,ind  develop 
recommendations 

hnw  14.  2000.  I  .10  p  ni  -J  JO  p  m  — 
Shrimp  (iommittee. 


The  Shrimp  Committee  will  meet  to 
review  re\  ised  NMF'S  BRD  Protocol  and 
discuss  a  nighttime  closure  proposal 

luni'  14.  2000.  J  JO  p  m-5:30  p  m  — 
Snap[)er  Crouper  Committee; 

The  .Snapper  CJrouper  Committee  will 
meet  to  review  and  discuss  corporate 
(jermits  and  transfers;  legal  status  of 
"individual"  vs  "corporation"  permits; 
dismiss  other  permit  transfer  issues; 
hear  a  report  on  harvest  by  powerheads; 
discuss  the  need  for  an  Interim  Rule  for 
Snapper  Crouper  Amendment  12  and 
hear  a  presentation  on  overfishing 
definiticms 

lunf  15.  2000.  H  30(1  m  -9  JO  11. m  — 
Personnel  ('ommittee  (closed); 

The  Personnel  Ckimmittee  will  meet  to 
discuss  personnel  issues, 

lunf  ;,T,  2000.  9  JO  a  m  -12  00  noon 
Marine  Reserves  ('ommittee; 

The  M.irine  Reserves  Committee  will 
meet  to  review  the  result.-;  of  the 
informal  meetings;  review  input 
received  at  the  public  sc:ooping 
meetings;  and  review  and  develop 
committee  recommendations  on  the 
(irav  s  R(>ef  Memorandum  of 
Understanding  (MOU) 

lurif  15.  2000.  1  JO  p  m  -5  JO  p  m  — 
( turned  .Session; 

Frcun  1  JO  p  m  -1  45  p  m  .  the  Council 
will  call  the  meeting  to  order,  adopt  the 
agenda  and  approve  minutes  from  the 
March  2000  meeting, 

h'nnn  1  45  p  m  -2:15  p  m  .  the  Council 
will  hear  from  the  Mackerel  Committee 
and  take  public  comment  on  any 
proposed  framework  acfiims  beginning 
at  1  45  p  ni   The  (Council  will  also  take 
framework  action  as  appropriate 

h'nini  2  15  p  m  -2  45  p.m..  the  C'ouncil 
will  hear  from  the  Colden  (!rab 
Committee  and  finalize  and  approve 
.\mendment  J 

From  2  45  p  m  -J DO  p  m  .  the  (Council 
will  hear  a  report  from  the  Spinv 
Lobster  C^ommittee 

From  J  15  p  m  -J  45  p  m  .  the  Council 
will  hear  from  the  .Xdvisorv  Panel 
Selection  Committef>  and  appoint  new 
advisory  panel  members  (closed 
session) 

From  J  45  p  m  -4:00  p  m  .  the  ('ouncil 
will  hear  a  report  from  the  Personnel 
(iommittef?  (closed  session). 

From  4:00  p  m  -4  15  p  m  .  the  Council 
will  hear  a  report  from  the  Shrimp 
( ommittee 

From  4  15  p  m  -4  45  p  m  .  the  Council 
will  hear  from  the  Marine  Reserves 
Committee  and  review  and  develop  a 
position  on  the  Cray's  Reef  MOLI, 

From  4  45  p  m  -5:J0  p  n\  .  the  (Council 
will  hear  a  report  from  thi'  Snapper 
Croupertlommittee  The  Council  will 
take  public  comment  on  the  need  for  an 
Interim  Rule  Retjuest  for  Snapper 
Grouper  Amendment  12  at  4:45  p.m. 


lune  16.  2000.  8:J0  a  m-12:J0  p  m  , 
Council  Session; 

The  (Council  will  hear  a  presentation 
from  the  US  Coast  Guard;  a  presentation 
on  the  South  Carolina/NMFS 
Cooperative  Law  Enforcement 
Agreement;  hear  from  the  Dolphin 
Wahoo  Committee  regarding  the  status 
of  public  hearings  and  fake  actions 
relative  to  the  draff  FMP  as  necessary; 
hear  an  update  on  the  Atlantic  Coastal 
Cooperative  Statistics  Program  (ACCSP); 
hear  a  presentation  on  the  status  of 
National  policy  on  vessel  monitoring 
systems;  hear  NMFS  Status  Reports  on: 
1999/2000  Mackerel  Framework, 
Mackerel  Amendment  12.  Greater 
Amberjack  trip  limit  resuhmittal  and 
C^omprehensive  Habitat  Amendment 
final  rule.  The  (Council  will  also  hear 
NMFS  Status  Reports  on  the  landings 
for:  Atlantic  king  mackerel.  Gulf  king 
mackerel  (eastern  zone).  Atlantic 
Spanish  mackerel.  Snowy  grouper  and 
Golden  tilefish.  VVreckfish.  Greater 
amberjack  and  South  Atlantic 
Octocorals,  The  Council  will  hear 
agency  and  liaison  reports  and  discuss 
other  business  and  upcoming  meetings. 

Although  non-emergency  issues  not 
contained  in  this  agenda  may  come 
before  this  Council  for  discussion,  those 
issues  may  not  be  the  subject  of  formal 
Council  action  during  this  meeting. 
Council  action  will  be  restricted  to  those 
issues  specifically  listed  in  this  notice 
and  any  issues  arising  after  publication 
of  this  notice  that  require  emergency 
action  under  section  .105  (c)  of  the 
Magnuson-Stevens  Act.  provided  the 
public  has  been  notified  of  the  Council's 
intent  to  take  final  action  to  address  the 
emergency 

Special  Accommodations 

These  meetings  are  physically 
.iccessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  the  Council  office 
(see  ADDRESSES)  by  [une  5,  2000, 

D.itcd   .Mdv  24,  2000 
Richard  W.  Surdi. 

,A(  fjni;  Dirf'ctor.  Ufficp  of  Switainiiblc 
Fishi^nt's.  Sutional  .Miinnp  Fishcni'S  Sfr\  i<f. 
IFR  Do(    00-13^71  Filed  5-:iO-00;  8:4:')  am] 
BILUNG  CODE  3S10-23-F 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

[Transmittal  No.  00-35] 

36(bK1)  Arms  Sales  Notification 

agency:  Department  of  Defense.  Defense 
Security  Cooperation  Agency. 
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ACTION:  Notice. 


SUMMARY:  The  Department  of  Defense  is 
publishing  the  unclassified  text  of  a 
section  36(b)(1)  arms  sales  notification. 
This  is  published  to  fulfill  the 
requirements  of  section  155  of  Pub.  L. 
104-164  dated  21  July  1996. 


FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

J,  Hurd.  DSCA/COMPT/RM,  (703)  604- 
6575. 

The  following  is  a  copy  of  a  letter  to 
the  Speaker  of  the  House  of 
Representatives,  Transmittal  00-35  with 


attached  transmittal  and  policy 
justification. 

Dated:  Ma\  24.  2000, 

L.M.  Bynum, 

AlU'rnate  OSD  Federal  Register  Liaison 
Officer.  Deparlrnent  of  Dejense. 

BILUNG  CODE  5001 -10-M 
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DEFENSE  SECURITY  COOPERATION  AGENCY 


WASHINGTON.  DC  20301-2800 


11  MAY  2000 
In  reply  refer  to: 
1-00/003804 


Honorable  J.  Dennis  Hastert 
Speaker  of  the  House  of 
Representatives 
Washington,  D.C.  20515-6501 

Dear  Mr.  Speaker: 

Pursuant  to  the  reporting  requirements  of  Section  36(b)(1)  of  the  Arms  Export 

Control  Act,  we  are  forwarding  herewith  Transmittal  No.  00-35,  concerning  the 

Department  of  the  Army's  proposed  Letter(s)  of  Offer  and  Acceptance  (LOA)  to  New 

Zealand  for  defense  articles  and  services  estimated  to  cost  $71  million.  Soon  after  this 

letter  is  delivered  to  your  ofTice,  we  plan  to  notify  the  news  media. 

Sincerely, 


MLiWM 


MICHAEL  S  DAVISON,  JR. 

UEUTENANT  GENERAL.  USA 

DIRECTOR 


Attachments 

Same  Itr  to:  House  Committee  on  International  Relations 
Senate  Committee  on  Appropriations 
Senate  Committee  on  Foreign  Relations 
House  Committee  on  National  Security 
Senate  Committee  on  Armed  Services 
House  Committee  on  Appropriations 
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(i) 
(ii) 


(Hi) 


(iv) 

(V) 

(vi) 


Transmittal  No.  00-35 

Notice  of  Proposed  Issuance  of  Letter  of  Offer 

Pursuant  to  Section  36(bKl) 

of  ttie  Arms  Export  Control  Act 


Prosi>ective  Purchaser;  New  Zealand 

Total  Estimated  Value: 
Major  Defense  Equipment* 
Other 
TOTAL 


$  17  milUon 
S  54  million 
$  71  million 


Description  of  Articles  or  Services  Offered;  This  proposed  sale  includes 
99  ANAnRC-92E,  295  ANAnRC-90E,  and  287  AN/PRC-119E  SINCGARS 
radios.  Also  included  are  55  manpack  remote  control  units  with  Global 
Position  System,  20  manpack  retrans  units,  receivers,  installati(Hi  kits, 
adapters,  spare  and  repairs  parts,  support  equipment,  personnel  training 
and  training  equipment,  publications,  U.S.  Government  and  contractor 
engineering  and  logistics  services  and  other  related  elements  of  program 
support. 

Militorv  Department;  Army  (VIX,  VIY,  and  VIW) 

Sales  Commission.  Fee,  etc..  Paid.  Offered,  or  Agreed  to  be  Paid;  None 

Sensitivitv  of  Technology  Contained  in  the  Defense  Article  or  Defense 
Services  Proposed  to  be  Sold;  None 


(vii)       Date  Report  Delivered  to  Congress;  11  MAY  2000 


*  as  deflned  in  Section  47(6)  of  the  Arms  Export  Control  Act 
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POLICY  JUSTinCATlON 


New  Zealand  -  SINCGARS  Radios 

The  Government  of  New  Zealand  has  requested  a  possible  sale  for  99  ANA11C-92E,  295 
ANA'RC^OE,  and  287  AN/PRC-119E  SINCGARS  radios.  Also  included  are  SS 
manpack  remote  control  units  with  Global  Position  System,  20  manpack  retrans  units, 
receivers,  installation  kits,  adapters,  spare  and  repairs  parts,  support  equipment, 
personnel  training  and  training  equipment,  publications,  VS.  Government  and 
contractor  engineering  and  lo^stics  services  and  other  related  elements  of  program 
support.  The  estimatai  cost  is  $71  million. 

This  proposed  sale  will  contribute  to  the  foreign  policy  and  national  security  objectives  of 
the  United  States  by  improving  the  military  capabilities  of  New  Zealand  and  further 
weapon  system  standardization  and  interoperability  with  US.  forces. 

The  proposed  sale  of  this  equipment  will  enable  New  Zealand  to  provide  secure  tactical 
radio  transmission  that  is  extremely  hard  for  an  enemy  to  intercept  or  jam.  The  New 
Zealand  Defense  Force  requires  the  radios  as  apart  of  a  long-term  procurement  process 
designed  to  increase  interoperability  with  United  States  lead  coalitions,  U.S.  Forces,  and 
allies  of  the  United  States.  New  Zealand  will  have  no  difficulty  absorbing  this  equipment 
into  its  armed  forces. 

The  proposed  sale  of  this  equipment  and  support  will  not  affect  the  basic  military 
balance  in  the  region. 

The  prime  contractor  will  be  ITT  of  Fort  Wayne,  Indiana.  There  are  no  offset 
agreements  proposed  in  connection  with  this  potential  sale. 

Implementation  of  this  proposed  sale  will  not  require  the  assignment  of  any  additional 
U.S.  Government  representatives  to  New  Zealand.  There  will  be  12  contractor 
representatives  for  three  weeks  in  support  of  operator/maintenance  training  to  New 
Zealand. 

There  will  be  no  adverse  impact  on  U.S.  defense  readiness  as  a  result  of  this  proposed 
sale. 


|I-Kl)in     (JO    l,r,2J  Kilf.i  ,^- t(l-()(l.  H  45.  ,iinj 
BILLING  CODE  S001    tO  C 
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DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 
[Transmittal  No.  00-36] 

36<bK1)  Arms  Sales  Notification 

AGENCY:  Department  of  Defense,  Defense 
Security  Cooperation  Agency 
action:  Notice. 


SUMMARY:  The  Department  of  Defense  is 
publishing  the  unclassified  text  of  a 
section  36(b)(1)  arms  sales  notification. 
This  is  published  to  fulfill  the 
requirements  of  section  155  of  Pub.  L. 
104-164  dated  21  July  1996. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms 
J.  Hurd,  DSCA/COMPT/RM.  (703)  604- 
6575. 

The  following  is  a  copy  of  a  letter  to 
the  Speaker  of  the  House  of 


Representatives,  transmittal  00-36  with 
attached  transmittal,  policy  justification. 
Sensitivity  of  Technology,  and  section 
620C{d)  of  the  Foreign  Assistance  Act  of 
1961. 

Dated:  May  24.  2000. 

L.M.  Bynum. 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense 

BILUNG  CODE  5001 -10-M 
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DEFENSE  SECURITY  COOPERATION  AGENCY 


WASHINGTON.  OC  20301-2800 


5  MAY  2000 
In  reply  nier  to: 
1-00/004180 


Honorabk  J.  Dennis  Hastert 
Speaker  of  the  House  of 
Representatives 
Washington,  D.C.  20515-6501 

Dear  Mr.  Speaker: 

Pursuant  to  the  reporting  requirements  of  Section  36(b)(1)  of  the  Arms  Export 

Control  Act,  we  are  forwarding  herewith  Transmittal  No.  00-36,  concerning  the 

Department  of  the  Navy's  proposed  Letter(s)  of  Offer  and  Acceptance  (LOA)  to  Turkey 

for  defense  articles  and  services  estimated  to  cost  $60  million.  Soon  after  this  letter  is 

delivered  to  your  office,  we  plan  to  notify  the  news  media. 

Sincerely, 


7 

A.R.  KELTZ  I   / 

ACTING  DIRECrqjt 


Attachments 

Same  Itr  to:  House  Committee  on  International  Relations 
Senate  Committee  on  Appropriations 
Senate  Committee  on  Foreign  Relations 
House  Conmiittee  on  National  Security 
Senate  Committee  on  Armed  Services 
House  Committee  on  Appropriations 
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(i) 

(H) 


(iii) 


(iv) 

(V) 

(vi) 


Transmittal  No.  00-36 

Notice  of  Proposed  Issuance  of  Letter  of  Offer 

Pursuant  to  Section  36(b)(1) 

of  the  Arms  Export  Control  Act 


Prospective  Purchaser:  Turicey 

Total  Estimated  Value: 
Major  Defense  Equipment* 
Other 
TOTAL 


$28miUion 
$  32  million 
$  60  million 


Description  of  Articles  or  Services  Offered;  One  FFG-7  PERRY  class  guided 
missile  frigate  for  service  with  the  Turkish  Navy.  Also  included  are:  800  rounds 
of  2(hnm  cartridges,  other  ammunition  items,  shipyard/port  support  services 
and  post  transfer  activities  relating  to  "hot  ship"  turnover  of  one  PERRY  class 
frigate  from  the  UJS.  Navy,  contractor  en^neering  and  k>gistics  personnel 
support  services,  publications,  repair  and  calibration  services  for  shipboard 
equipment,  publications  and  technical  data/drawings,  training  and  training 
equipment,  support  equipment,  spare  and  repair  parts  and  other  elements  of 
logistics  necessary  to  prepare  the  frigates  for  transfer  to  Turkey  in  a  **Safe  to 
Steam"  condition  with  all  shipboard  and  weapon  systems  operational. 

Military  Department:  Navy  (SCS;  AHS;  AHT;  GHS,  Amendment  2;  and  BIS) 

Sales  Commission.  Fee,  etc.  Paid.  Offered,  or  Agreed  to  be  Paid:  none 

Sensitivity  of  Technology  Contained  in  the  Defense  Article  or  Defense  Services 
Proposed  to  be  Sold:  See  Annex  attached. 


(vii)       Date  Report  Delivered  to  Congress;  5  MAY  2000 


*  as  defined  in  Section  47(6)  of  the  Arms  Export  Control  Act 


34672 
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POLICY  JUSTIFICATION 


Turkey  •  FFG-7  PERRY  Class  Guided  Missile  Frieatc 

The  Government  of  Turlcey  has  requested  a  possible  sale  of  one  FFG-7  PERRY  class  guided 
missile  frigate  for  service  with  the  Turkish  Navy.  Also  inchided  are:  800  rounds  of  20nun 
cartridges,  other  ammunition  items,  shipyard/port  support  services  and  post  transfer 
activities  relating  to  "hot  ship"  turnover  of  one  PERRY  dass  frigate  from  the  U^.  Navy, 
contractor  engineering  and  logistics  personnel  support  services,  publications,  repair  and 
calibration  services  for  shipboard  equipment,  publications  and  technical  data/drawings, 
training  and  training  equipment,  support  equipment,  spare  and  repair  parts  and  other 
elements  of  logistics  necessary  to  prepare  the  frigates  for  transfer  to  Turkey  in  a  '*Safe  to 
Steam**  condition  with  all  shipboard  and  weapon  systems  operational.  The  estimated  total 
cost  is  $60  million. 

This  proposed  sale  will  contribute  to  the  foreign  policy  and  national  security  objectives  of 
the  United  SUtes  by  improving  the  military  capabilities  of  Turkey,  while  enhancing  weapon 
system  standardization  and  interoperability. 

Turkey  already  has  six  U.S.  Navy  PERRY  class  frigates  in  its  Navy  fleet  Turkey  needs  these 
frigates  to  continue  its  naval  modernization  program  and  enhance  its  Anti-Submarine 
Warfare  (ASW)  capability.  The  frigates  wiU  be  provided  in  accordance  with,  and  subject  to 
the  limitation  on  use  and  transfer  provided  under  the  Arms  Export  Control  Act,  as 
embodied  in  the  terms  of  sale.  This  sale  will  not  adversely  affect  either  the  miliUry  balance 
in  the  region  or  U.S.  efforts  to  encourage  a  negotiated  settlement  of  the  Cyprus  question. 

The  PERRY  vessel  will  be  transferred  on  a  "hot  ship"  basis.  The  primary  effort  for  transfer 
will  be  completed  through  the  Naval  Sea  Systems  Command.  There  are  no  prime 
contractors  for  provision  of  the  weapon  systems  applicable  to  this  platfonn.  There  are  no 
offset  agreements  proposed  in  connection  with  Uiis  potential  sale. 

Implementation  of  this  proposed  sale  will  require  the  assignment  of  two  contractor 
representatives  in-country  for  two  months  to  provide  engineering  technical  support. 

There  will  be  no  adverse  impact  on  U.S.  defense  readiness  a&  a  result  of  this  proposed  sale 
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Transmittal  No.  00-36 

Notice  of  Proposed  Issuance  of  Letter  of  Offer 

Pursuant  to  Section  36(b)(1) 

of  the  Arms  Export  Control  Act 

Annex 
Item  No.  vi 


(vi)         Sensitivity  of  Technology: 

1.  The  PHALANX  Close-in  Weapon  System  crystals  which  contain  the  operating 
frequencies  of  the  weapon  system  are  considered  critical  technology  and  are  classified 
Confidential.  Select  maintenance  and  operation  publications  are  also  classified  Confidential. 

2.  AN/SLQ-32A(V)3  Improved  ECM  Set:  Secret  hardware.  DuetoUSN 
requirements,  this  system  must  be  removed  and  rq>laced  with  the  basic  AN/SLQ-32(V)2 
system.  Removal  includes  hardware,  software,  and  technical  manuals.  When  replaced  viith 
the  basic  AN/SLQ-32(V)2,  the  following  release  considerations  apply:  (1)  hardware  is 
Secret,  (2)  software  is  Confidential,  (3)  U.S.  threat  libraries  are  Secret  and  will  not  be 
released,  and  (4)  technical  manuals  are  Confidential  and  need  to  be  sanitized. 

3.  If  a  technologically  advanced  adversary  were  to  obtain  knowledge  of  the 
specific  hardware  in  this  proposed  sale,  the  information  could  be  used  to  develop 
countermeasures  which  might  reduce  weapon  system  effectiveness  or  be  used  in  the 
development  of  a  system  with  similar  or  advance  capabilities. 

4.  This  proposed  sale  is  necessary  in  furtherance  of  the  U.S.  foreign  policy  and 
national  security  objectives  outlined  in  Uie  Policy  Justificatitm.  Moreover,  the  benefits  to  be 
derived  from  this  proposed  sale,  as  outlined  in  the  Policy  Justification,  outweigh  the 
potential  damage  that  could  result  if  the  sensitive  technology  were  revealed  to  unauthorized 
persons. 
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Certification  Under  S   620C(d) 
Of  The  Foreign  Assistance  Act  of  1961,  As  Amended 


Pursuant  to  S  €20C(d)  of  the  Foreign  Assistance 
Act  of  1961,  as  amended  (the  Act),  Executive  Order  12163 
(Sec.  1-201 (a) (13))  and  the  Secretary  of  State's  memorandum  of 
December  15,  1997,  I  hereby  certify  that  the  furnishing  to  Turkey 
one  excess  FFG-7  PERRY  Class  Guided  Missile  Frigate  with  600 
rounds  of  20nm  cartridges,  other  ammunition  items,  shipyard/port 
support  services,  contractor  engineering  and  logistics  personnel 
services,  and  other  elements  of  spares  and  logistics  support  with 
an  estimated  cost  of  $60  million  is  consistent  with  the 
principles  contained  in  S  620C(b)  of  the  Act. 

This  certification  will  be  made  part  of  the  notification  to 
Congress  under  S  36(b)  of  the  Arms  Export  Control  Act  regarding 
the  proposed  sale  of  the  above-named  articles  and  services  and 
is  based  on  the  justification  accompanying  said  notification,  of 
which  said  justification  constitutek  a  full  explanation. 


^i.— p^V-c/^v-- 


Jdhn  D.  Holum 
Senior  Adviser 
for  Arms  Control  and 
International  Security 


|KK  l)(ii     00-1  r,J  t  hl.'il  '>     10-  00,  H  4.'i  ,1111 1 
BILLING  CODE  S001-10-C 


DEPARTMENT  OF  THE  AIR  FORCE 

Air  Force  A-76  Initiatives  Cost 
Comparisons  and  Direct  Conversions 
(As  of  31  March  2000) 

The  Air  Force  is  in  the  prncess  of 
conduc  ting  the  following  A-7H 
initiatives  (lost  comparisons  are  puhlio 
private  competitions  Direit  conversions 
are  functions  that  mav  result  in  a 

Cost  Comparisons 


conversion  to  contract  without  public 
competition.  These  initiatives  were 
announced  and  in-progress  as  of  31 
March  2000.  include  the  installation 
and  state  where  the  cost  comparison  or 
direct  conversion  is  being  performed, 
the  total  authorizations  under  study, 
public  announcement  date  and  actual  or 
anticipated  solicitation  date.  The 
following  initiatives  are  in  various 
stages  of  completion. 


Installation 

State 

Function(s) 

Total 
auttiorizations 

Public  an- 
nouncement 
date 

SolJcitation 

issued  or  sctied- 

uled  date 

ANDERSEN       

GUAM 

MD 

MD 

MD 

MD 

FL 

CA 
DC 
TX 
CO 
AZ 
DE 
CA 
CA 

SUPPLY  AND  TRANSPORTATION      

317 

181 

22 

9 

815 

38 

13 

383 

163 

69 

139 

35 

11 

553 

146 

25-Jun-98 

04-OC1-99 

1 7-Dec-98 

17-Dec-98 

25-Jul-97 

22-Dec-99 

14-Dec-98 

08-Sep-99 

01-Dec-98 

03-Fet>-00 

08-May-98 

04-Jarv-OO 

07-Jan-99 

09-Dec-98 

06-NOV-98 

28-May-99 
11-May-01 
18-Fet)-00 

ANDREWS         

COMMUNICATION  FUNCTIONS          

ANDREWS        

HEATING  SYSTEMS             

ANDREWS         

GROUNDS  MAINTENANCE   

17-Apr-OO 

26-May-99 

15-Oct-OO 

ANDREWS        

AVON  PARK      

AIRCRAFT  MAINTENANCE  AND  SUPPLY 

RANGE  OPERATIONS                                   

BARKSDALE      

PROTECTIVE  COATING               

1&-Apr-O0 
07-Mar-01 

BEALE        

BASE  OPERATING  SUPPORT            

BOILING     

SUPPLY  AND  TRANSPORTATION      

11-JuWK) 

CARSWELL               

BASE  OPERATING  SUPPORT     

05-vlun-01 

CHEYENNE  MTN      

CIVIL  ENGINEERING                     : 

24-Sep-99 

DAVIS  MONTHAN    

BASE  SUPPLY                

TBD 

DOVER                      

HEATING  SYSTEMS      

07-Jarv-OO 

EDWARDS       

EDWARDS       

BASE  OPERATING  SUPPORT 
TRANSIENT       AIRCRAFT       MAINTENANCE/ 
AEROSPACE  GROUND  EQUIPMENT 

08-Nov-OO 
15-May-OO 
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Cost  Comparisons— Continued 


Installation 

State 

i 

EGLIN  

FL 

EGLIN  

1  FL 

EIELSON 

AK 

ELMENDORF 

AK 

ELMENDORF 

AK 

1 

FAIRCHILD  

WA 

GREATER  PITTSBURGH 

PA 

GRISSOM  

IN 

HANSCOM  AFB 

MA 

HANSCOM  AFB 

MA 

HANSCOM  AFB   

MA 

HILL  AFB  

UT 

HOLLOMAN  AFB  

NM 

HOLLOMAN  AFB  

NM 
FL 

HOMESTEAD  

HURLBURTCOM  FL 

FL 

HURLBURTCOM  FL 

FL 

HURLBURTCOM  FL  

FL 

KEESLER  

MS 

KIRTLAND  

NM 

LACKLAND  

TX 

LANGLEY  

VA 

MARCH  

CA 

MAXWELL  

AL 

MCCHORD  

WA 

MULTIPLE  INSTL  

CROUGHTON   

UK 

FAIRFORD 

UK 

LAKENHEATH  

UK 

MILDENHALL  

UK 

MOLESWORTH  

UK 

MULTIPLE  INSTLNS  

LAKENHEATH  

UK 

MILDENHALL   

UK 

MULTIPLE  INSTLNS  

MULTIPLE  INSTLNS  

RAMSTEIN  

GERMY 

SPANGDAHLEM  

GERMY 

MULTIPLE  INSTLNS  

GENERAL  MITCHELL 

Wl 

WESTOVER   

MA 

MINN-ST  PAUL  

MN 

YOUNGSTOWN   

OH 

WILLOW  GROVE  

PA 

GRISSOM  

IN 

PITTSBURGH  

PA 

MARCH  

CA 

HOMESTEAD  

FL 

CARSWELL  

TX 

NEW  ORLEANS  

LA 

MULTIPLE  INSTLNS  

RAMSTEIN   

GERMY 

SEMBACH  

GERMY 

SPANGDAHLEM 

GERMY 

MULTIPLE  INSTLNS  

LANGLEY  

VA 

HILL  AFB  

UT 

MULTIPLE  INSTLNS  

CROUGHTON   

UK 

FAIRFORD 

UK 

MOLESWORTH  

UK 

MULTIPLE  INSTLNS  

HOWARD 

PANMA 

MOODY  

GA 

MINOT  

ND 

MTHOME  

ID 

Function(s) 


J  .  I  Public  an-  Solicitation 

authorizations  nouncement  issued  or  sched- 

date  uled  date 

52  22-Sep-99  29-Sep-OO 

200  03-Dec-96  21-Jul-98 

63  29-Oct-99  05-Jul-OO 

208  26-Mar-99  15-Apr-OO 

81  05-Jan-OO  03-Sep-OO 

16  16-Mar-99  01-Mar-00 

77  13-Jun-96  10-Nov-99 

133  13-Jun-96  01-Ocl-99 

201  09-Dec-98  25-Feb-OO 

70  IO-Nov-98  15-Apr-OO 

17  25-NOV-98  15-Apr-OO 

576  3(>-Sep-98  20-Sep-00 

66  12-May-97  14-Jan-OO 

125  18-NOV-99  25-Au9-00 

106  13-Jun-96  15-Jan-OO 

37  28-Apr-99  09-Mar-01 

50  31^ul-98  I  19-Jun-OO 

33  15-Jul-98  17-Feb-OO 

741  ,  21-Sep-99  TBD 

228  06-NOV-97  .  04-Jun-99 

1440  26-Jan-99  09-Aug-99 

11  22-Dec-98  15-May-OO 

195  13-Jun-96  15-Nov-99 

814  2&-Apr-98  22-Mar-99 

10  14-0un-99 17-Jun-OO 

44  19-Jun-97  15-Apr-OO 


ADMINISTRATIVE  SUPPORT  

CIVIL  ENGINEERING  

COMMUNICATIONS  OPERATIONS  AND 
MAINTENANCE. 

BASE  SUPPLY  

COMMUNICATIONS  OPERATIONS  AND 
MAINTENANCE. 

HEATING  SYSTEMS  

BASE  OPERATING  SUPPORT  

BASE  OPERATING  SUPPORT  

CIVIL  ENGINEERING  

BASE  SUPPLY  

EDUCATION/TRAINING  AND  PERSONNEL  ... 

BASE  OPERATING  SUPPORT  

MILITARY  FAMILY  HOUSING  MAINTE- 
NANCE 

TEST  TRACK   

BASE  OPERATING  SUPPORT   

ADMINISTRATIVE  SUPPORT  

COMMUNICATION  FUNCTIONS  

BASE  SUPPLY  

MULTIPLE  SUPPORT  FUNCTIONS  

BASE  COMMUNICATIONS  

MULTIPLE  SUPPORT  FUNCTIONS 

GENERAL  LIBRARY   

BASE  OPERATING  SUPPORT  

MULTIPLE  SUPPORT  FUNCTIONS  

GROUNDS  MAINTENANCE  

ADMINISTRATIVE  SWITCHBOARD  


TRANSIENT  AIRCRAFT  MAINTENANCE  

PRECISION    MEASUREMENT    EQUIPMENT 

LABORATORY  (PMEL). 
TRANSIENT  AIRCRAFT  MAINTENANCE  

COMMUNICATION  FUNCTIONS  


ADMINISTRATIVE  SWITCHBOARD 


COMMUNICATION  FUNCTIONS 


MULTIPLE  SUPPORT  FUNCTIONS 


EDUCATION  SERVICES 


15     07-Jul-99  . 

1516     24-Sep-98 
24     07-JUI-99  . 

141  i  11-Mar-99 


30-Apr-OO 

29-Oct-99 
30-Apr-00 

17-Apr-OO 


50     19-Jun-97 


15-Apr-OO 


208     03-Aug-99  15-May-OO 


124     14-JUI-99  30-Dec-00 


153     07^an-99  ,  21-^ar>-00 
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COST  COMPARISONS — Continued 


Installation 

State 

Function(s) 

Total                      Public  an- 

^  ,.K„„,oi ,.           nouncement 

authonzations                  ^. 

Solicitation 
issued  or  sched- 
uled date 

NELLIS 

SHAW         

'nv 

SC 

MO 

AZORE 

SD 

NC 

NM 

TX 

AZ 

NM 

LA 

ICELD 

VA 

CA 

NH 

NE 

FL 

CO 

GA 

GA 

GA 

BASE  OPERATING  SUPPORT      

WHITEMAN  

LAJES          

ELLSWORTH 
SEYMOUR  JOHN 

SON 
HOLLOMAN 
DYESS 

DAVIS  MONTHAN 
CANNON 
BARKSDALE 

KEFLAVIK  

LANGLEY   

BEALE           

48     03-Dec-97 
1608     30-Sep-98 
43     14-May-98 
92     05-Jan-OO 
133     01-Apr-99 
57     07-Jan-99 
17     i7-Mar-99 

NEW  BOSTON    

01-Jun-OO 

OFFUTT                

BASE  OPERATING  SUPPORT     

15-Aug-OO 

PATRICK         

SUPPLY  AND  TRANSPORTATION  

12-Jun-OO 

PETERSON 

PERSONNEL  SERVICES                

01-Dec-OO 

ROBINS               .  .  . 

BASE  SUPPLY                          

21-Jun-OO 

ROBINS      

EDUCATION  SERVICES        

26-Jun-OO 

ROBINS     

ADMINISTRATIVE      TELEPHONE      SWiTCH- 

07-Apr-OO 

SCOTT 


SCOTT 


IL 


SEMBACH          

GERMY 

SHEPPARD        

TX 

TINKER          

OK 

TINKER       

OK 

TINKER       

OK 

TRAVIS        

CA 

USAF  ACADEMY 
USAF  ACADEMY 
USAF  ACADEMY 
USAF  ACADEMY 
USAF  ACADEMY     . 

CO 
CO 
CO 
CO 
CO 

WHITEMAN          

MO 

WILLOW  GROVE 
WRIGHT  PATTERSON 
WRIGHT  PATTERSON 

PA 
OH 
OH 

BOARD 
COMMUNICATIONS       OPERATIONS       AND 

MAINTENANCE  FUNCTIONS 

PERSONNEL  SERVICES  

COMMUNICATION  FUNCTIONS  

MULTIPLE  SUPPORT  FUNCTIONS      

EDUCATION  SERVICES   

BASE  SUPPLY  

ENVIRONMENTAL 

VEHICLE      OPERATIONS      AND      MAINTE 

NANCE 

BASE  OPERATING  SUPPORT      

CIVIL  ENGINEERING      

FOOD  SERVICES  

SERVICES  ACTIVITIES  

COMMUNICATION  FUNCTIONS  

UTILITIES  PLANT  

BASE  OPERATING  SUPPORT  

LABORATORY  SUPPORT  SERVICES  

CIVIL  ENGINEERING       


178     19-Mar-98 


236 
48 

549 
54 

152 
53 

131 

108 

497 

297 

75 

114 

11 

52 

127 

104 


25-Jun-99 
l8-Dec-98 
21 -Sep- 99 
16-NOV-98 
30-NOV-98 
24-NOV-98 
15-JUI-98 

08-May-98 
01-Dec-98 
08-May-98 
08-May-98 
20-May-99 
18-Aug-99 
13-Jun-96 
21-AU9-98 
21-Aug-98 


16-Aug-99 

19-Feb-01 
1 5-Apr-OO 
29-Jun-OO 
1 7-NOV-99 
1 7-NOV-99 
12-NOV-99 
1 4-Apr-OO 

09-May-OO 

24-Mar-OO 

21-Apr-99 

1 7-Sep-99 

05-Jun-OO 

27-May-OO 

28-Sep-98 

29-Oct-99 

03-Mar-00 


Direct  Conversions 


Installation 


ANDERSEN         

GUAM 

ASHEVILLE         

NC 

BARKSDALE        

LA 

CANNON             

NM 

CHEYENNE  MTN 
DAVIS  MONTHAN 
DAVIS  MONTHAN 
EDWARDS 
ELLSWORTH      

CO 
AZ 
AZ 
CA 
SD 

F  E  WARREN       

WY 

GRAND  FORKS 

ND 

HICKAM                       

HI 

HURLBURT  COM  FL 
HURLBURT  COM  FL 
KIRTLAND   

FL 
FL 
NM 

KIRTLAND   

NM 

KIRTLAND  

KIRTLAND  

NM 
NM 

KIRTLAND  

KIRTLAND  

NM 
NM 

Funclion(s) 


Total 
authorizations 


Public  an- 
nouncement 
date 


Solicitation 
issued  or  sched- 
uled date 


AIR  TRAFFIC  CONTROL 

COMPUTER  SYSTEMS  MAINTENANCE      

ADMINISTRATIVE  SWITCHBOARD       

PROTECTIVE  COATING  

COMMUNICATION  FUNCTIONS    

PROTECTIVE  COATING  

RAILROAD  TRANSPORTATION  SERVICES  .. 
LIBRARY 

ENVIRONMENTAL  

BASE  COMMUNICATIONS      

MUNITIONS  MAINTENANCE 
AIR     MOBILITY     OPERATIONS     CONTROL 
CENTER  (AMOCO 

HOUSING  MANAGEMENT  

SUPPLY  RETAIL  SALES  SECTION      

ENVIRONMENTAL  

GENERAL  LIBRARY       

AIRCRAFT  MAINTENANCE  

EDUCATION  SERVICES       

RECREATIONAL  SUPPORT   

FOOD  SERVICES  


12 

l4-Se(>-99 

27-May-OO 

10 

17-Feb-99 

01-Jun-OO 

10 

04-AU9-98 

22-NOV-99 

2 

07-Jan-99 

01-Apr-OO 

385 

06-May-98 

01-Dec-99 

9 

24-Jun-98 

27-Mar-OO 

2 

1 1 -Aug- 98 

21-Apr-OO 

7 

09-Dec-98 

26-Jun-OO 

7 

05-NOV-98 

14-Apr-OO 

105 

30-Oct-97 

10-Apr-OO 

5 

17-May-99 

13-Ocl-OO 

53 

2^-Oct-99 

Ol^uMX) 

12 

20-Jan-OO 

TBD 

10 

15-JU1-98 

1 7-Feb-OO 

32 

24-NOV-98 

17^uMX) 

4 

12-Jan-99 

17-JuM)0 

165 

05-NOV-99 

14-Dec-99 

12 

26-OC1-98 

20-Mar-00 

9 

12-Jan-99 

17-JuMX) 

15 

2&-Oct-99 

30-Apr-00 
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DIRECT  CONVERSIONS— Continued 


Installation 


State 


Function(s) 


Total 
authorizations 


Public  an- 
nouncement 
date 


Solicitation 
issued  or  sched- 
uled date 


KIRTLAND   . 
LACKLAND 
LACKLAND 
LANGLEY    . 
LANGLEY  ... 


LANGLEY 


LANGLEY  

LANGLEY 

MALMSTROM  

MAXWELL 

MCGUIRE  

MCGUIRE  

MINOT 

MT  HOME  

MT  HOME  

MULTIPLE  INSTLNS 

RAMSTEIN   

SPANGDAHLEM 

LAKENHEATH  ... 

MILDENHALL  

NELLIS  

OFFUTT  

POPE  

RANDOLPH  

ROBINS  

ROBINS  

SCHRIEVER  

SCOTT  

SCOTT  

SCOTT  

SHAW   

SHAW  

TRAVIS  

TRAVIS  

VANCE  

VANDENBERG  AFB  ,. 

WHITEMAN  

WHITEMAN 

WHITEMAN  


NM 
TX 
TX 
VA 
VA 

VA 

VA 

VA 

MT 

AL 

NJ 

NJ 

ND 

ID 

ID 

GERMY 

GERMY 

UK 

UK 

NV 

NE 

NC 

TX 

GA 

GA 

CX> 

IL 

IL 

IL 

SC 

SC 

CA 

CA 

OK 

CA 

MO 

MO 

MO 


CIVIL  ENGINEERING  

FOOD  SERVICES  

FACILITIES  SERVICES  MAINTENANCE  

COMMUNICATION  FUNCTIONS  

COMMUNICATIONS  ADMINISTRATION  AND 
INFORMATION  FUNCTION. 

DATA  PROCESSING  EQUIPMENT  OPER- 
ATIONS 

TRANSIENT  AIRCRAFT  MAINTENANCE  

AIRCRAFT  FLEET  SERVICES  

BASE  COMMUNICATIONS  

EDUCATION  SERVICES   

FURNISHINGS  MANAGEMENT  

HEATING  SYSTEMS  

GROUNDS  MAINTENANCE   

GROUNDS  MAINTENANCE   

TRANSIENT  AIRCRAFT  MAINTENANCE  

LINEN   


COMMUNICATION  FUNCTIONS  

COMPUTER  OPERATIONS  

FURNISHINGS  MANAGEMENT  

COURSEWARE  DEVELOPMENT   

GENERAL  LIBRARY  

PROTECTIVE  COATING   

FOOD  SERVICES  

FURNISHINGS  MANAGEMENT  

ADMINISTRATIVE  SWITCHBOARD  

MISCELANEOUS  ACTIVITIES  

COMMUNICATION  FUNCTIONS  

ENVIRONMENTAL  

FACILITIES  SERVICES  MAINTENANCE 

HEATING  SYSTEMS  

SURVIVAL  EQUIPMENT 

MISSILE  STORAGE  &  MAINTENANCE  . 

ADMINISTRATIVE  SWITCHBOARD  

HOSPITAL  SERVICES  

GROUNDS  MAINTENANCE   


360 
20 
63 

8 
13 


21 

11 

85 

35 

2 

6 

9 

6 

7 

11 


9 

76 

1 

38 

6 

8 

18 

3 

86 

2 

3 

2 

2 

5 

22 

66 

9 

2 

5 


09-Dec-98 
20-Dec-99 
07-Feb-OO 
23-Mar-99 
31-Jan-OO 


16-Feb-OO 
05-Jun-OO 
14-May-OO 
01-Aug-00 
01-Aug-00 


15     04-NOV-99  15-Sep-OO 


27-Aug-98 

29-Jun-99 

06-Oct-97 

31-Jul-98 

14-May-99 

04-May-99 

18-May-99 

20-Jul-99 

27-Aug-98 

17-Jun-99 


27-Aug-99 

15-Jun-OO 

1 5-May-OO 

15-Jan-OO 

07-Apr-OO 

SI-Aug-OO 

23-Oct-OO 

09-Jul-OO 

29-Jul-99 

22-May-OO 


22-Dec-98  1&-Nov-99 

17-Feb-99  30-May-OO 

07-Oct-98  27-Mar-OO 

30-Sep-99  TBD 

23-N0V-99  16-vJun-OO 

18-Jan-OO 08->Jun-00 

02-Sep-99  01-Nov-OO 

07-Aug-98  01-Jul-OO 

05-AU9-99  TBD 

1&-Mar-99  20-Mar-OO 

18-May-99    09-May-OO 

22-Mar-OO  10-Jul-OO 

20-Apr-98  04^un-00 

20-Apr-98  15-Apr-OO 

04-Feb-OO  21-OC1-99 

14-Apr-99  1&-Dec-99 

22-Dec-98  03-Sep-99 

17-Apr-98  17-N0V-98 

08-Dec-98  29-Sep-99 


Janet  A.  Long, 

Air  Force  Federal  Register  Liaison  Officer. 
|FR  Doc.  00-13487  Filed  5-30-00;  8:45  ami 
BILUNG  COOe  S001-05-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army,  Corps  of 
Engineers 

Draft  Environmental  Impact  Statement 
for  the  Proposed  Destination 
Broadwater  Resort,  Biloxl,  MS 

AGENCY:  Army  Corps  of  Engineers. 
Mobile  District.  DoD. 
ACDON:  Notice  of  availability. 


SUMMARY:  This  notice  of  availability 
announces  the  public  release  of  the 
Draft  Environmental  Impact  Statement 
(EIS)  for  the  Proposed  Destination 
Broadwater  Resort.  Biloxi,  Mississippi. 


On  August  18,  1998,  President  Casinos, 
LLC  submitted  a  Joint  Permit 
Application  and  Notification  to  the  US 
Army  Corps  of  Engineers,  Mobile 
District,  the  Mississippi  Department  of 
Environmental  Quality,  Office  of 
Pollution  Control  and  the  Mississippi 
Department  of  Marine  Resources  for  the 
Destination  Broadwater  project.  The 
proposed  action  involves  the 
redevelopment  and  construction  of  a 
large-scale  casino  destination  resort  at 
the  existing  Broadwater  Resort  and 
President  Casino  adjacent  to  US 
Highway  90  in  Biloxi.  Harrison  County, 
Mississippi.  Based  on  a  review  of  the 
level  of  impacts  associated  with  the 
proposed  action,  the  Mobile  District 
published  a  Notice  of  Intent  to  Prepare 
an  Environmental  Impact  Statement  on 
May  11,  1999.  The  Draft  EIS  has  been 
developed  by  the  Corps  of  Engineers 
(lead  agency)  and  eight  cooperating 


Federal  and  state  agencies.  The  Draft 
EIS  provides  a  comprehensive 
environmental  analysis  to  aid  in  the 
decision-making  process  to  deny  or 
approve  the  Department  of  the  Army 
permit  for  the  proposed  Destination 
Broadwater  Project. 

DATES:  The  public  comment  period  for 
the  Draft  EIS  will  extend  through  Juiv 
17.  2000. 

ADDRESSES:  To  receive  a  copy  of  the 
Draft  EIS,  or  to  submit  comments, 
contact  U.S.  Army  Corps  of  Engineers. 
Mobile  District,  Coastal  Environment 
Team,  Post  Office  Box  2288,  Mobile,  AL 
36628-0001.  A  copy  of  the  full 
document  may  also  be  viewed  in  the 
library  in  Biloxi,  Mississippi  or  in  the 
Mobile  District. 

FOR  FURTHER  INFORMATK)N  CONTACT: 

Susan  Ivester  Rees,  Ph.D..  EIS  Manager. 
(334)  694^141,  facsimile  number  (334) 
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690-2727  or  e-mail  address 
(susan.l.rRes@sdm.usac;o  arinv  mil) 

SUPPLEMEtfTARY  INFORMATION:  Public 
comments  can  be  submitted  through  a 
variety  of  methods  Written  comments 
may  be  submitted  to  the  Corps  by  mail, 
facsimile,  or  electronic  methods, 
comments  (written  or  oral)  may  be 
presented  at  a  public  meeting  to  be 
scheduled  during  the  month  of  July. 
2000  in  Biloxi.  Mississippi.  Additional 
information  on  the.se  meetings  will  be 
mailed  in  a  public  notice  to  the  agencies 
and  the  public  and  announced  in  news 
releases. 

|ohn  A.  Hall, 

Alternate  Armv  Federal  Ffef^ister  Uaixon 

Officer 

[FR  Doc   00-13576  Filed  5-10-00;  8:45  ami 

BILUfNl  COOC  37ia-Cn-M 


DEPARTMENT  OF  DEFENSE 

D«partin«nt  of  ttw  Army,  Corp*  of 
Englnocrs 

Notic«  of  Intont  To  Pr«par«  a  Draft 
EnvironifTMntal  Impact  Statamant 
(DEISyOraft  Envlronmantal  Impact 
Raport  (DEIRVFoaalblilty  Study  for 
Coyota  Craak  at  Rock  Springs  Flood 
Damaga  Raductton  Study,  City  of  San 
Joaa,  Santa  Clara  County,  CA 

AGENCY:  U.S.  Army  (^orps  of  Engineers. 

DoD. 

action:  Notice  of  intent. 


SUyMARY:  The  purpose  of  this  EIS/EIR  is 
to  identify  and  evaluate  the 
environmental  impacts  of  alternatives 
developed  to  provide  flood  damage 
reduction  on  Coyote  Creek  in  the  Rock 
Springs  area  in  San  Jose.  California,  as 
authorized  by  Section  205  of  the  1948 
Flood  Control  Act  (33  U.S.C.  701s).  as 
amended.  To  fulfill  the  requirements  of 
Section  102(2}(c)  of  the  National 
Environmental  Policy  Act.  the  (^orps  of 
Engineers  has  determined  that  the 
proposed  action  may  have  a  significant 
effect  on  the  quality  of  the  human 
environment,  and  therefore,  requires  the 
preparation  of  an  Environmental  Impact 
Statement.  This  document  will  also 
serve  as  the  Environmental  Impact 
Report  (EIR)  under  the  California 
Environmental  Quality  Act  (CEQA). 
Lead  agency  under  CEQA  is  the  Santa 
Clara  Valley  Water  District.  This 
environmental  assessment  is  required 
by  the  National  Environmental  Policy 
Act  of  1969,  as  amended  (Pub.  L.  91- 
190).  Section  102(2)(A)  requires  Federal 
agencies  to:  '"Utilize  a  systematic 
interdisciplinary  approach,  which  will 
insure  the  integrated  use  of  the  natural 
and  social  sciences  and  the 


environmental  design  arts  in  planning 
and  decision  making,  which  may  have 
an  impact  on  man's  environment" 
FOR  FURTHER  INFORMATION  CONTACT: 
Written  comments  and  questions 
regarding  the  scoping  process  or 
preparation  of  the  EIS/EIR/FS  may  be 
directed  to  Tamara  Terry.  U.S.  Army 
Corps  of  Engineers,  San  Francisco 
District.  333  Market  Street.  71 7S, 
Seventh  Floor.  San  Francisco,  CA 
94105-2197,  (415)  977-8545,  Fax:  (415) 
977-8695.  E-mail: 
tterry^spd  usace. army. mil 

SUPPLEMENTARY  INFORMATION: 

I   Authority:  P\irsuant  to  Section 
102{2)(c)  of  the  National  Environmental 
Policy  Act.  of  1969,  as  implemented  by 
the  Council  on  Environmental  Quality 
Act  (CEQA)  regulations  (40  CFR  Parts 
1500-1508),  the  California 
Environmental  Quality  Act  (CEQA),  the 
Department  of  the  Army  and  Santa  Clara 
Valley  Water  District  hereby  give  notice 
of  intent  to  prepare  a  joint 
Environmental  Impact  Statement/ 
Environmental  Impact  Report/ 
Feasibility  Study  (EIS/EIR/FS)  for  the 
Rock  Springs  Flood  Damage  Reduction 
Project,  Santa  Clara,  California. 

2.  Comments/Scoping  Meetings: 
Interested  parties  are  requested  to 
express  their  views  concerning  the 
proposed  activity.  The  public  is 
encouraged  to  provide  written 
comments  in  addition  to  or  in  lieu  of, 
oral  comments  at  the  scoping  meeting. 
To  be  most  helpful,  scoping  comments 
should  clearly  describe  specific 
environmental  topics  or  issues,  which 
the  commentator  believes  the  document 
should  address.  Oral  and  written 
comments  receive  equal  consideration. 
Two  workshop-scoping  sessions  will  be 
held  on  Thursday,  June  29,  2000.  The 
first,  from  2:30—4:30  pjn.,  is  intended 
primarily  for  local,  state,  and  federal 
agencies  and  orgeuiizations.  The  second, 
from  7-9  p.m.  is  intended  for  all 
interested  parties.  Both  meetings  will  be 
held  at  the  Leininger  Community 
Center.  1300  Senter  Road,  San  Jose, 
California. 

3  Availabilitv  of  EIS/EIR/FS:  The 
Draft  EIS/EIR/FS  should  be  available  for 
public  review  in  the  spring  of  2001. 

4.  Agencies  Supporting  Project:  The 
U.S.  Army  Corps  of  Engineers  and  Santa 
Clara  Valley  Water  District  will  be  the 
lead  agencies  in  preparing  the  combined 
EIS/EIR/FS.  The  EIS/EIR/FS  will 
provide  an  analysis  supporting  both  the 
requirements  of  NEPA  and  CEQA  in 
addressing  impacts  to  the  environment, 
which  may  result  from  implementation 
of  flood  control  measures. 

5.  Purpose  and  Need  for  Project:  This 
project  is  intended  to  reduce  flood 


damages  from  high  water  in  Coyote 
Creek. 

6.  Study  Area  Description:  The  Rock 
Springs  study  area  encompasses  an  area 
bounded  by  Phelan  Avenue,  Senter 
Drive,  and  Needles  Drive,  in  the  Rock 
Springs  area  of  San  lose,  Santa  Clara 
County,  California. 

7.  1997  Flooding:  In  1997,  25 
apartment  buildings  were  badly 
damaged  during  the  January  27,  1997 
flood  on  Coyote  Creek,  approximately  a 
15-year  event.  Water  in  some  buildings 
was  4  to  5  feet  deep. 

8.  Project  Alternatives:  a.  No  Action. 
This  alternative  assumes  that  no  flood 
damage  reduction  measures,  structural 
or  non-structural,  will  be  implemented 
in  the  project  area  by  the  Federal 
government  or  any  other  entity. 
Flooding  would  continue  at  the  same 
firequency  and  intensity  as  it  has  in  the 
past. 

b.  Flood  Control  Alternatives. 
Preliminary  analysis  suggests  that  flood 
damage  reduction  alternatives  to  be 
studied  for  the  Coyote  Creek  at  Rock 
Springs  area  would  include  both 
structural  and  non-structural  measures. 
Structural  alternatives  identified  at  this 
time  are  an  embankment  levee  and 
floodwall.  or  a  setback  levee. 

9.  Other  Environmental  Review  and 
Consultation  Requirements:  The  DEIS/ 
EIR  will  be  used  as  the  primary 
information  document  to  secure 
compliance  the  Clean  Water  Act  Section 
404(l3)(l)  guidelines,  the  Fish  and 
Wildlife  Coordination  Act,  and  the 
Endangered  Species  Act.  The  DEIS/EIR 
will  be  used  by  the  local  sponsor  to 
meet  its  responsibilities  under  the 
California  Environmental  Quality  Act, 
and  used  by  the  San  Francisco  Regional 
Water  Quality  Control  Board  to  meet  its 
responsibilities  under  the  Porter- 
Cologne  Act.  The  DEIS/EIR  will  be  used 
by  the  "trustee  agency"  reviews  by  the 
State  of  California. 

10.  DEIS/EIR  Availability:  The  DEIS/ 
EIR  will  be  available  to  the  public  in  the 
Spring  of  2001. 

Peter  T.  Grass, 

LTC.  EN.  Commanding 

(FR  Doc  00-13577  Filed  5-3O-00;  8:45  am) 
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DEPARTMENT  OF  EDUCATION 

Notica  of  Proposad  Informatkm 
Collactlon  Raquasts 

AGENCY:  Department  of  Education. 
SUMMARY:  The  Leader,  Information 
Management  Group,  Office  of  the  Chief 
Information  Officer,  invites  comments 
on  the  proposed  information  collection 
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requests  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  July  31 , 
2000. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer, 
publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  conteiins  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment. 

The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (1)  is 
this  collection  necessary  to  the  proper 
functions  of  the  Department;  (2)  will 
this  information  be  processed  and  used 
in  a  timely  maimer;  (3)  is  the  estimate 
of  burden  accurate;  (4)  how  might  the 
Department  eidiance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  tlie  use  of  information 
technology. 

Dated:  May  25,  2000. 
William  Burrow, 

Leader,  Information  Management  Group. 
Office  of  the  Chief  Information  Officer. 

Office  of  Special  Education  and 
Rehabilitative  Services 

Type  of  Review:  Revision. 

Title:  Section  704  Annual 
Performance  Report  (Parts  I  and  II). 

Frequency:  Annually. 

Affected  Public:  State,  Local,  or 
Tribal  Gov't,  SEAs  or  LEAs;  Not-for- 
profit  institutions. 


Reporting  and  Recordkeeping  Hour 
Burden:    Responses:  336;     Burden 
Hours:  11,760. 

Abstract:  This  form  accomplishes  the 
Statutory  mandate  for  data  collection  in 
Title  VII  of  Rehabilitation  Act  of  1973, 
as  amended  (Act)  and  implementing 
regulations.  These  data  collection 
requirements  are  found  in  sections  13, 
706,  721,  and  725  of  the  Act  and  34  CFR 
part  366.  In  meeting  these  statutory  and 
regulatory  requirements  the  704  Reports 
serve  as:  annual  performance  reports 
and  are  a  basis  for  further  funding 
grantees  submitting  the  reports;  a  report 
of  the  training  and  technical  assistance 
survey;  the  basis  for  mandatory  on-site 
compliance  reviews  conducted  by  the 
Education  Department  on  15%  of 
Centers  for  Independent  Living  (CILs) 
funded  through  the  CIL  program;  an 
annual  compliance  self-evaluation  with 
standards  and  indicators;  and  as  a 
source  for  an  Annual  Report  to 
Congress. 

Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  http://edicsweb.ed.gov,  or 
should  be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  Room  5624,  Regional 
Office  Building  3,  Washington,  DC 
20202-4651.  Requests  may  also  be 
electronically  mailed  to  the  internet 
address  OCIO_IMG_Issues@ed.gov  or 
faxed  to  202-708-9346.  Please  specify 
the  complete  title  of  the  information 
collection  when  making  your  request. 
Comments  regarding  burden  and/or  the 
collection  activity  requirements  should 
be  directed  to  Sheila  Carey  at  (202)  708- 
6287  or  via  her  internet  address 
Sheila_Carey@ed.gov,  Individuals  who 
use  a  telecommunications  device  for  the 
deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339. 

|FR  Doc.  00-13564  Filed  5-3O-O0;  8:45  am] 
BILLING  CODE  400(M>1-P 


DEPARTMENT  OF  EDUCATION 

SutMnlssion  for  OMB  Review; 
Comment  Request 

AGENCY:  Department  of  Education. 
SUMMARY:  The  Leader,  Information 
Management  Group,  Office  of  the  Chief 
Information  Officer  invites  comments 
on  the  submission  for  OMB  review  as 
required  by  the  Paperwork  Reduction 
Act  of  1995. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  June  30, 
2000. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs. 


Attention:  Danny  Werfel,  Desk  Officer. 
Department  of  Education,  Office  of 
Management  and  Budget,  725  17th 
Street,  NW.  Room  10235.  New 
Executive  Office  Building,  Washington, 
DC  20503  or  should  be  electronically 
mailed  to  the  internet  address 
DWERFEL@OMB.EOP.GOV. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law.  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader. 
Information  Management  Group.  Office 
of  the  Chief  Information  Officer, 
publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary'  of  the  collection:  (4) 
Description  of  the  need  for.  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment. 

Dated:  May  25.  2000. 

William  Burrow, 

Leader.  Information  Management  Group, 
Office  of  the  Chief  Information  Officer. 

Office  of  the  Undersecretary. 

Type  of  Review:  New. 

Title:  Armual  Performance  Report  for 
the  Gaining  Early  Awareness  for 
Undergraduate  Programs  (GEAR  UP) 
Grantees. 

Frequency:  Annually. 

Affected  Public:  Not-for-profit 
institutions;  State,  Local,  or  Tribal 
Gov't,  SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  185; 
Burden  Hours:  6,475. 

Abstract:  The  purpose  of  this 
information  collection  is  accountability 
for  program  implementation  and 
student  outcomes  for  the  Gaining  Early 
Awareness  and  Readiness  for 
Undergraduate  Programs  (GEAR  UP). 
The  information  collected  enables  the 
U.S.  Department  of  Education  to 


34680 


Federal  Register/ Vol.  65,  No.  105 /Wednesday.  May  31,  2000 /Notices 


demonstrate  its  progress  m  met^ting  the 
CiEAR  UP  performance  objectives  as 
reflected  in  the  indicators. 

Requests  for  copies  of  the  proposed 
information  collection  recjuest  may  be 
accessed  from  httpJ/edicsweh.ed.^ov.  or 
should  be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue.  SW,  Room  5624,  Regional 
Office  Building  3,  Washington,  DC 
20202-46.51.  Requests  may  also  be 
electronically  mailed  to  the  internet 
address  OCIQ  IMG     lssues@ed.gov  or 
faxed  to  202-708-9346.  Plea.se  specify 
the  complete  title  of  the  information 
colleclion  when  makinc  your  request. 

Comments  regarding  ourden  and/or 
the  collection  activity  requirements 
should  be  directed  to  loseph  Schubart  at 
(202)  708-9266  or  via  his  internet 
address  [oe  Schubart@ed.gov, 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339. 

|FR  Doc:   00-1  :t56:l  Filed  :>-  t(MU);  H;4.'i  diiil 
BILUNG  CODE  4000-01 -P 


DEPARTMENT  OF  EDUCATION 

[CFDA  No.  84.21 5L] 

Smaller  Learning  Communitlea  Grant 
Program  Notice  Inviting  Applications 
for  New  Awards  for  Fiscal  Year  (FY) 
2000  Funds;  Correction 

summary:  On  May  17,  2000  a  notice 
inviting  applications  for  new  awards 


under  the  Smaller  Learning 
Communities  Grant  program  was 
published  in  the  Federal  Register  (65 
PR  31386)   The  notice  was  a  complete 
application  package  and  contained  all  of 
the  information,  application  forms  and 
instructions  necessary  to  apply  for 
grants  under  this  program.  One  of  the 
forms — Cloversheet:  Smaller  Learning 
Communities  (SLC)  Grant  Program 
Application  Package — was  printed 
incorrectly  Another  form — Application 
for  Federal  Assistance  (ED  424) — 
contained  an  incorrect  CFDA  number. 
The  correct  forms  are  included  with  this 
correction  notice. 

Also,  in  column  two  of  page  31390, 
line  41,  remove  "Note:  ED  Form  80- 
0014  is  intended  for  the  use  of  grantees 
and  should  not  be  transmitted  to  the 
Department."  This  form  should  be 
included  with  your  application.  In 
column  three  of  the  same  page  (65  FR 
31390),  there  is  an  incorrect  website 
address.  Line  31  should  read  http// 
ocfo.ed.gov/fedreg.htm 

On  page  31393,  column  two,  line  49. 
remove  "9.  GPR.^. " 

FOR  FURTHER  INFORMATION  CONTACT:  (ohn 
De  Cleene  or  Todd  May,  Smaller 
Learning  Communities  Grant  Program, 
US.  Department  of  Education,  400 
Maryland  Avenue,  SW,  Washington,  DC 
20202  Telephone:  (202)  260-2195  (John 
De  Cleene)  or  (202)  260-0960  (Todd 
May).  E-mail: 
smallerleamingcommunities@ed.gov 

Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  mav  call  the  Federal  Information 


Relay  Service  (FIRS)  at  1-800-877- 
8339.  Individuals  with  disabilities  may 
obtain  this  notic;e  in  an  alternate  format 
(e.g..  Braille,  large  print,  audiotape,  or 
computer  diskette)  on  request  to  the 
contact  person  listed  in  the  preceding 
paragraph. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  either  of  the  following  sites: 

http://ocfo.ed.gov/fedreg.htm 
http://www.ed.gov/news.html 

To  use  the  PDF  you  must  have  the 
Adobe  Acrobat  Reader,  which  is 
available  free  at  either  of  the  previous 
sites.  If  you  have  questions  about  using 
the  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO),  toll  free,  at  1- 
888-293-6498;  or  in  the  Washington, 
DC  area  at  (202)  512-1530. 

Note:  THh  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at   http.'/www. access  gpo.gov/nara/ 
inde.x.html 

Program  Authority:  20  L'  ,S  C  8005 
Dated:  Mav  2.5,  2000 
Patricia  McNeil, 

Assistant  Secretary  for  Elfmentary  and 
Spcondarv  Education. 
BIUJNQ  CODE  4000-01 -U 
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Coversheet 

Smaller  Learning  Communities  (SLC)  Grant  Program 

Application  Package 


1  ■  Type  of  grant  applied  for.  (Check  just  one.) 


Application  for  Planning  Grant 
Application  for  Implementation  Grant 


2.  LEA  Name  and  Address: 


NCES  District  ID: 


3.  Name  and  Address  of  Each  School  Named  in  the  Accompanying  SLC 
Application: 

1.  Name: 

2.  Name: 

3.  Name: 

4.  Name: 

5.  Name: 

6.  Name: 

(Please  list  any  additional  schools  on  a  separate  page  and  attach.) 


34682 


Federal  Register/ Vol.  B5.  No.   105 /Wednesday.  May  31,  2000 /Notices 


Application  for  Federal 
Education  Assistance 


Note  If  available,  piease 
provide  application  package  on 


r^.  Department  of  Education 


tip  iV>3il?l»l 


Applicant  Information 

1.  \amf  and  Addrevi 
Legal  Name 


Organizational  Unit 


Aildresi 


City 

2.  Appli^anls  I'-l  -NS  Number   |_ 


Stale  (  ounr\ 
I       I       I       I       I       I 


3.  Applicani  s  r  IN  ( | |-|      |      ! | ! | j | 

4. 1'aulo,;  ot  f  otcijl  Domestic  AsmsIjdlc  «  cW.i  1  jL 

5.  Prufcct  Direclur 

Address  


/IP  Code  '-i 

6.  Is  the  applicant  delinquent  on  any  Federal  debt''   __^  es    No 

'//    Yes     jtiach  j/i  cxptanalion  ) 


Title 


7.  T>pe  of  Applicant  iFnWr  appropruie  letter  m  the  box  • 


City 

Tel  «  (  ). 


Slate         /ipccide  •  4 
• Fax  »  (  ( 


f-  Ma:!  ■\dJrc,s 


A  ■  Slate  H  •  Independent  ScVxil  I>stnct 

B  -  C'txmts  1  -  Public  College  or  I  m^crsir, 

(    ■  VljnKipal  J  •  Pn\alc.  Non-Prorn  Co'iege  or  I  'nivcniry 

D  -  ro*Tiihip  k    IndiiT  Tnhe 

!  '  Inicrsuir  L    Imlniduil 

F  -  Inicrmunic'ful  M  -  P^vaie.  Pruril-^laKing  fXgani/aiKxi 

0  -  Special  [>stnct  N  -  ( J'iicr  i .'yKVi/i ; 


8.  NoMCc  Applicant    _    \i% No 


Application  Information 

*>.  I  vpe  ot  Submission 

/''t'  \ppUt  atnut  t/y/.i  jt^'tn 

I  onsrr.n.tKin  C  oiisirjition 

N.'ti-t  orl^rT^cilon  Non-C  ofu:r.^LtK>n 

10.  N  -ippiii..iiion  suh;cct  lo  rf\  levi  hs  i  \Ci.utiM.'  i  )rdcr  I^''2  pnvcss' 

priKesSjnr  ti-\w\\  I ' 

No    (If  "Si<     1  'ii'.  <  dppr,  pruiie  h'i\  heloH  i 

\'-A^ir.iv'   -,  not  ^.ni-rcvl  h\  F  ()  IJ'".; 

Pro;;rani  has  not  Wtr\  scicclc\l  h\  Mate  lor  rcsic^ 


1 1.  Arc  jr.s  research  acii\  itics  m\  oK  ing  human  subjects  planned  at 

jrs  time  dunnc  the  proposed  project  period  '         ^^  es No 

a  I;'   >  fs,  ■  F\cmplioniS)=  b  Assurance  otComplancc  « 


OR 


V    IRB  appro',  a!  date 


Tul!  IRB  or 
Expedited  Resics^ 


11.  Projxiscfi  Pioicct  Dales 


Start  Date: 


Lnd  Date: 


\y.  !)escripn\c  Title  of  .Applicant  s  Project 


Estimated  Funding 

Authorized  Representative  Information 

15,     K)  'ihe  best  of  ms  knowledije  and  belief,  all  data  in  this  preapplicalion  application  are 

14a.  K^ie^al                       S 

.00 

true  and  correct  The  document  has  been  duK  authon/ed  b>  the  co\eming  bcxlv  of  the 

b,  AiHili^an!                    S 

.00 

applicant  and  the  applicant  «ill  comply  with  the  anached  assurances  if  the  a.ssistance 

c.  S!ale                             $ 

.00 

is  awarded 

a.  Tvpcil  Name  of  Authon/ed  Reprcsemaiise 

d.  1  <Kal                             S 
t.  ( 'thcr                              $ 
f,  Procrani  Iruor'ic          \ 
E    Ft  HAL                      $ 

ED  424   (rev  "1  'Z99) 

.00 

00 

.00 

.00 

b.  Title 

c.  Tel  a  1              1                                               Fax  t>  (              i 

d.  E-nuil  Address 

e.  Signature  of  Authertzed  Repmentathe 

Date         /        / 
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Instructions  for  ED  424 


1.  Legal  Naine  and  Address.  Enter  the  legal  name  of 
applicant  and  the  name  of  the  primary  organizational  unit 
which  will  undertake  the  assistance  activity. 

2.  D-U-N-S  Numl)er.  Enter  the  applicant's  D-U-N-S 
Number.  If  your  organization  does  not  have  a  D-U-N-S 
Numt>er,  you  can  obtain  the  number  by  calling  1  -800-333- 
0505  or  by  completing  a  D-U-N-S  Number  Request  Form. 
The  form  can  be  obtained  via  the  Internet  at  the  following 
URL:  http://www.dnb.com/dbls/aboutdb/intlduns.htm. 

3.  Tax  Identirication  Number.  Enter  the  tax  identification 
number  as  assigned  by  the  Intemal  Revenue  Service. 

4.  Catalog  of  Federal  Domestic  Assistance  (CFDA) 
Numt>er.  Enter  the  CFDA  number  and  title  of  the 
program  under  which  assistance  is  requested. 

5.  Project  Director.  Name,  address,  telephone  and  fax 
numbers,  and  e-mail  address  of  the  person  to  be 
contacted  on  matters  involving  this  application. 

6.  Federal  Debt  Delinquency.  Check  "Yes"  if  the 
applicant's  organization  is  delinquent  on  any  Federal  debt. 
(This  question  refers  to  the  applicant's  organization  and 
not  to  the  person  who  signs  as  the  authorized 
representative.  Categories  of  debt  include  delinquent 
audit  disallowances,  loans  and  taxes  )  Otherwise,  check 
"No." 

7.  Type  of  Applicant  Ent^r  the  appropriate  letter  in  the  box 
provided 

8.  Novice  Applicant.  Check  "Yes"  only  If  assistance  is 
being  requested  under  a  program  that  gives  special 
consideration  to  novice  applicants  and  you  meet  the 
program  requirements  for  novice  applicants  By  checking 
"Yes"  the  applicant  certtfies  that  it  meets  the  novice 
applicant  requirements  specified  by  ED  Otherwise, 
check  "No." 

9.  Type  of  Submission.  Self-explanatory. 

10.  Executive  Order  12372.  Check  "Yes"  if  the  applicatran 
IS  subject  to  review  by  Executive  Order  12372.  Also, 
please  enter  the  month,  date,  and  four  (4)  digit  year  (e.g., 
12/12/2000).  Applicants  should  contact  the  State  Single 
Point  of  Contact  (SPOC)  for  Federal  Executive  Order 
12372  to  determine  whether  the  application  is  subject  to 
the  State  intergovemmental  review  process.  Otherwise, 
check  "No." 


1 1 .  Proposed  Project  Dates. 

and  four  (4)  digit  year  (eg. 


Please  enter  the  month, 
12/12/2000). 


date, 


12.  Human  Subjects.  Check  'Yes"  or  "No"  If  research 
activities  involving  human  subjects  are  not  planned  gt 
any  time  dunng  the  proposed  project  period,  check  "No." 


The  remaining  parts  of  item  11  are  then  not 
applicable. 

If  research  activities  involving  human  subjects,  whether  or 
not  exempt  from  Federal  regulations  for  the  protection  of 
human  subjects,  are  planned  at  any  time  dunng  the 
proposed  project  penod,  either  at  the  applicant 
organization  or  at  any  other  performance  site  or 
collaborating  institution,  check  "Yes."  If  all  the  research 
activities  are  designated  to  be  exempt  under  the 
regulations,  enter,  in  item  11a,  the  exemption  numt)er(s) 
conresponding  to  one  or  more  of  the  six  exemption 
categories  listed  in  "Protection  of  Human  Subjects  in 
Research"  attached  to  this  form.  Provide  sufficient 
information  in  the  application  to  allow  a  determination  that 
the  designated  exemptions  in  item  11a,  are  appropriate. 
Provide  this  narrative  information  in  an  "Item 
11 /Protection  of  Human  Subjects  Attachment"  and 
insert  this  attachment  immediately  following  the  ED 
424  face  page.  Skip  the  remaining  parts  of  item  1 1 . 

If  some  or  all  of  the  planned  research  activities  involving 
human  subjects  are  covered  (nonexempt),  skip  item  11a 
and  continue  with  the  remaining  parts  of  item  1 1 ,  as  noted 
tielow.  In  addition,  follow  the  instnjctions  in  "Protection 
of  Human  Subjects  in  Research"  attached  to  this  form 
to  prepare  the  six-point  narrative  about  the  nonexempt 
activities  Provide  this  six-point  narrative  in  an  "Item 
11/Protection  of  Human  Subjects  Attachment"  and 
insert  this  attachment  immediately  following  the  ED 
424  face  page. 

If  the  applicant  organization  has  an  approved  Multiple 
Project  Assurance  of  Compliance  on  file  with  the 
Grants  Policy  and  Oversight  Staff  (GPOS),  US 
Department  of  Education,  or  with  the  Office  for  Protection 
from  Research  Risks  (OPRR),  National  Institutes  of 
Health,  U.S.  Department  of  Health  and  Human  Services, 
that  covers  the  specific  activity,  enter  the  Assurance 
number  in  item  lib  and  the  date  of  approval  by  the 
Institutional  Review  Board  (IRB)  of  the  proposed  activities 
in  item  11c  This  date  must  tie  no  earlier  than  one  year 
before  the  receipt  date  for  which  the  application  is 
submitted  and  must  include  the  four  (4)  digit  year  (eg, 
2000).  Check  the  type  of  IRB  review  in  the  appropnate 
box.  An  IRB  may  use  the  expedited  review  procedure  if  it 
complies  with  the  requirements  of  34  CFR  97  110.  If  the 
IRB  review  is  delayed  beyond  the  submission  of  the 
application,  enter  "Pending"  in  item  lie  If  your 
application  is  recommended/selected  for  funding,  a  follow- 
up  certification  of  IRB  approval  from  an  offiaal  signing  for 
the  applicant  organization  must  be  sent  to  and  received 
by  the  designated  ED  official  within  30  days  after  a 
specific  foonal  request  from  the  designated  ED  official  If 
the  applicant  organization  does  not  have  on  file  with 
GPOS  or  OPRR  an  approved  Assurance  of 
Compliance  that  covers  the  proposed  research  activity, 
enter  "None"  in  item  1 1  b  and  skip  11c.  In  this  case,  the 
applicant  organization,  by  the  signature  on  the  application. 
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IS  declaring  tha*  it  will  comply  with  34  CFR  97  within  30 
days  after  a  specific  formal  request  from  the  designated 
ED  official  for  the  Assurance(s)  and  IRB  certifications 

13.  Project  Title.  Enter  a  brief  descriptive  title  of  the  project 
If  mere  than  one  program  is  involved,  you  should  append 
an  explanation  on  a  separate  sheet  If  appropriate  (e  g  . 
construction  or  real  property  projects),  attach  a  map 
showing  pro)ect  location  For  preapplications,  use  a 
separate  sheet  to  provide  a  summary  description  of  this 
protect 

14.  Estimated    Funding.       Amount    requested    or    to    be 

contnbuted  during  the  first  funding'budget  period  by  each 
contributor  Value  of  in-kind  contributions  should  be 
included  on  appropriate  lines  as  applicable  if  the  action 
will  result  in  a  dollar  change  to  an  existing  award,  indicate 
only  the  amount  of  the  change  For  decreases  enclose 
the  amounts  in  parentheses  If  both  basic  and 
supplemental  amounts  are  included,  show  breakdown  on 
an  attached  sheet  For  multiple  program  funding,  i^se 
totals  and  show  breakdown  using  same  categories  as 
item  13 

15  Certification,  To  be  signed  by  the  authorized 
representative  of  the  applicant  A  copy  of  the  governing 
body's  authorization  for  you  to  s:gn  this  application  as 
official  representative  must  be  on  file  in  the  applicants 
office 

Be  sure  to  enter  the  telephone  and  fax  number  and  e-maii 
address  of  tne  authorized  representative  Aiso,  m  tern 
14e,  Diease  enter  the  month,  date  and  four  {4)  digit  year 
(eg    1 2'  1 2, 2000)  m  the  date  signed  fie:d 


Paperwork  Burden  Statement 

According  to  the  Paperwork  ReduCtiC'  Act  o'  1995,  no 
persons  are  required  to  respond  to  a  coliection  o' 
information  unless  such  collection  dspiays  a  valid  0MB 
control  number  The  valid  0MB  control  number  for  this 
information  collection  is  1875-0106  The  time  required  to 
complete  th  s  information  collection  is  estreated  to 
average  between  15  and  45  mmutes  per  'esponse 
including  tfie  time  to  review  instructions,  search  existing 
data  resources,  gather  the  data  needed,  and  complete 
and  review  the  information  collection  If  you  have  any 
comments  concerning  ttie  accuracy  of  the  estimate(s) 
or  suggestions  for  improving  this  form,  please  write 
to:  U  S  Department  of  Education,  Washington,  D  C 
20202  4651  If  you  have  comments  or  concerns 
regarding  the  status  of  your  Individual  submission  of 
this  form  write  directly  to:  Joyce  I  Mays,  Application 
Control  Center,  U  S  Department  of  Education  7th  and  D 
Streets,  SW  ROB-3,  Room  3633.  Washington,  DC 
202024725 
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Protection  of  Human  Subjects  in  Research 
(Attachment  to  ED  424) 


I.  Instaictions  to  Applicants  about  the  Nan-ative 
Information  that  Must  be  Provided  i*  Research 
Activities  Involving  Human  Subjects  are  Planned. 

If  you  marked  item  1 1  on  the  application  "Yes"  and 
designated  exemptions  in  11a  ,  (all  research  activities  are 
exempt),  provide  sufficient  information  In  the  application  to 
allow  a  determination  that  the  designated  exemptions  are 
appropriate.  Research  involving  human  subjects  that  is 
exempt  from  the  regulations  is  discussed  under  II.B. 
"Exemptions,"  below.  The  Narrative  must  be  sucanct. 
Provide  this  information  in  an  "Item  11/Protection.  of 
iHuman  Subjects  Attachment"  and  insert  this  attachment 
immediately  following  the  ED  424  face  page. 

If  you  marked  "Yes"  to  item  11  on  the  face  page,  and 
designated  no  exemptions  from  the  regulations  (some  or  all 
of  the  research  activities  are  nonexempt),  address  the 
following  SIX  points  for  each  nonexempt  activity.  In  addition,  if 
research  involving  human  subjects  will  take  place  at 
collaborating  site(s)  or  other  performance  site(s),  provide  this 
information  before  discussing  the  six  points.  Although  no 
specific  page  limitation  applies  to  this  section  of  the 
application,  t>e  succinct.  Provide  the  six-point  narrative  and 
discussion  of  other  performance  sites  in  an  "Item 
11/Protection  of  Human  Subjects  Attachment"  and  insert 
this  attachment  immediately  following  the  ED  424  face 
page. 

(1 )  Provide  a  detailed  description  of  the  proposed  involvement 
of  human  subjects.  Describe  the  charactenstics  of  the  subject 
population,  including  their  anticipated  number,  age  range,  and 
health  status  Identify  the  aiteria  for  inclusion  or  exclusion  of 
any  subpopulation.  Explain  the  rationale  for  the  involvement 
of  special  classes  of  subjects,  such  as  children,  children  with 
disabilities,  adults  with  disabilities,  persons  with  mental 
disabilities,  pregnant  women,  prisoners,  institutionalized 
individuals,  or  others  who  are  likely  to  be  vulnerable 

(2)  Identify  the  sources  of  research  matenal  obtained  from 
individually  identifiable  living  human  subjects  in  the  form  of 
specimens,  records,  or  data.  Indicate  whether  the  material  or 
data  will  be  obtained  specifically  for  research  purposes  or 
whether  use  will  be  made  of  existing  specimens,  records,  or 
data. 

(3)  Describe  plans  for  the  recruitment  of  subjects  and  the 
consent  procedures  to  be  followed.  Include  the 
circumstances  under  which  consent  will  be  sought  and 
obtained,  who  will  seek  it,  the  nature  of  the  information  to  be 
provided  to  prospective  subjects,  and  the  method  of 
documenting  consent.  State  if  the  Institutional  Review  Board 
(IRB)  has  authorized  a  modification  or  waiver  of  the  elements 
of  consent  or  the  requirement  for  documentation  of  consent. 

(4)  Describe  potential  risks  (physical,  psychological,  social, 
legal,  or  other)  and  assess  their  likelihood  and  seriousness. 


Where  appropriate,  describe  alternative  treatments  and 
procedures  that  might  be  advantageous  to  the  subjects. 

(5)  Descritje  the  procedures  for  protecting  against  or 
minim^ing  potential  nsks,  including  risks  to  confidentiality, 
and  assess  their  likely  effectiveness  Where  appropriate, 
discuss  provisions  for  ensunng  necessary  medical  c 
professional  intervention  in  the  event  of  adverse  effects  to  the 
subjects.  Also,  where  appropnate,  descnbe  the  provisions  for 
monitonng  the  data  collected  to  ensure  the  safety  of  the 
subjects. 

(6)  Discuss  why  the  nsks  to  subjects  are  reasonable  in 
relation  to  the  anticipated  benefits  to  subjects  and  m  relation 
to  the  importance  of  the  knowledge  that  may  reasonably  be 
expected  to  result 


II.  Information  on  Research  Activities 
Involving  Human  Subjects 

A.  Definitions. 

A  research  activity  involves  human  subjects  if  the  activity  is 
research,  as  defined  in  the  Department's  regulations,  and  the 
research  activity  will  involve  use  of  human  subjects,  as 
defined  in  the  regulations. 

— Is  It  a  research  activity? 

The  ED  Regulations  for  the  Protection  of  Human  Subjects, 
Title  34,  Code  of  Federal  Regulations,  Part  97.  define 
research  as  "a  systematic  investigation,  including  research 
development,  testing  and  evaluation,  designed  to  develop  or 
contribute  to  generalizable  knowledge."  If  an  activity  follows  a 
deliberate  plan  whose  purpose  is  to  develop  or  contribute  to 
generalizable  knowledge,  such  as  an  exploratory  study  or  the 
collection  of  data  to  test  a  hypothesis,  it  is  research  Activities 
which  meet  this  definition  constitute  research  whether  or  not 
they  are  conducted  or  supported  under  a  progra.m  which  is 
considered  research  for  other  purposes.  For  example,  some 
demonstration  and  service  programs  may  include  research 
activities. 

— Is  it  a  human  subject? 

The  regulations  define  human  subject  as  "a  living  individual 
about  whom  an  investigator  (whether  professional  or  student) 
conducting  research  obtains  (1)  data  through  intervention  or 
interaction  with  the  individual,  or  (2)  identifiable  private 
information."  (1)  If  an  activity  involves  obtaining  information 
about  a  living  person  by  manipulating  that  person  or  that 
person's  environment,  as  might  occur  when  a  new 
instructional  technique  is  tested,  or  by  communicating  or 
interacting  with  the  individual,  as  occurs  with  surveys  and 
Interviews,  the  definition  of  human  subject  is  met.  (2)  If  an 
activity  involves  otitaining  private  information  about  a  living 
person  in  such  a  way  that  the  information  can  be  linked  to  that 
individual  (the  identity  of  the  subject  is  or  may  be  readily 
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determined  by  the  investigator  or  associated  with  the 
information),  the  definition  of  human  sutyecf  is  met  [Private 
information  includes  information  atxxjt  behiavior  that  occurs  in 
a  context  m  which  an  individual  can  reasonably  expect  that  no 
observation  or  recording  is  taking  place,  and  information 
which  has  been  provided  for  rpecfic  purposes  by  an 
indrvidual  and  which  the  individual  can  reasonat>ly  expect  will 
not  be  made  public  (for  example,  a  school  health  record)  ] 


B.  Exemptions. 

Research  activities  in  which  the  only  involvement  of  human 
subjects  will  t>e  in  one  or  more  of  the  following  six  categories 
of  exemptions  are  not  covered  by  the  regulations 

(1)  Research  conducted  in  established  or  comnx>nly 
accepted  educational  settings,  nvolving  normal  educational 
practices,  such  as  (a)  research  on  regular  and  special 
education  instructional  strategies,  or  (b)  research  on  the 
effectiveness  of  or  the  companson  among  instructional 
techniques,  curricula,  or  classroom  management  methods. 

(2)  Research  involving  the  use  of  educational  tests  (cognitive, 
diagnostic,  aptitude,  achievement),  survey  procedures, 
interview  procedures  or  observation  of  pubiiic  behavior, 
unless:  (a)  information  obtained  is  recorded  in  such  a  manner 
that  human  subjects  can  be  Identitied,  directly  or  through 
identifiers  linked  to  the  subjects,  arxj  (b)  any  disdosure  of  the 
human  subjects'  respwnses  outside  the  research  could 
reasonably  place  the  subjects  at  nsk  of  crvninai  or  ovil  liability 
or  be  damaging  to  the  sut)jects'  financial  standing, 
employability,  or  reputation  If  the  tubfecta  are  children, 
this  exemption  applies  only  to  research  Involving 
educational  tests  or  observations  of  public  behavior 
when  the  invesdgatoris)  do  not  participate  in  the 
activities  being  observed.  [Children  are  defined  as 
persons  who  have  not  attained  the  legal  age  for  consent  to 
treatments  or  procedures  involved  in  the  research,  under  the 
applicat)le  law  or  junsdictxin  m  which  the  research  w<l  be 
conducted  ] 

(3)  Research  involving  the  use  of  educational  tests  (cognitive, 
diagnostic,  aptitude,  achievement),  sun/ey  procedures, 
interview  procedures  or  observation  of  public  behavior  that  is 
not  exempt  under  section  (2)  above,  if  the  human  subjects 
are  elected  or  appointed  public  offictals  or  candidates  for 
public  office,  or  federal  statule(s)  require(s)  wittxxjt  exceptxxi 
that  the  confidentialrty  of  tt>e  personally  identifiable  information 
will  be  maintained  ttiroughout  the  research  and  thereafter 

(4)  Research  involving  the  coWection  or  study  of  existing  data, 
documents,  records,  pattiotogical  specimens,  or  diagnostic 
specimens,  if  these  sources  are  publicly  available  or  if  the 
information  is  recorded  by  the  investigator  in  a  manner  that 
sut}jects  cannot  be  identified,  directly  or  through  identifiers 
linked  to  the  subjects 

(5)  Research  and  demonstration  projects  which  are 
conducted  by  or  subject  to  the  approval  of  department  or 
agency  heads,  and  which  are  designed  to  study,  evaluate,  or 


otherwise  examine  (a)  public  benefit  or  service  programs;  (b) 
procedures  for  obtaining  tjenefits  or  services  under  those 
programs,  (c)  possible  changes  in  or  alternatives  to  those 
programs  or  procedures;  or  (d)  possible  changes  in  methods 
or  levels  of  payment  for  benefits  or  services  under  those 
programs 

(6)  Taste  and  food  quality  evaluation  and  consumer 
acceptance  studies,  (a)  if  wholesome  foods  without  additives 
are  consumed  or  (b)  if  a  food  is  consumed  that  contains  a 
food  ingredient  at  or  below  tt>e  level  and  for  a  use  found  to  be 
safe,  or  agncultural  chemical  or  environmental  contaminant  at 
or  below  the  level  found  to  be  safe,  by  the  Food  and  Drug 
Administration  or  approved  by  ttie  Environmental  Protection 
Agency  or  the  Food  Safety  and  Inspection  Service  of  the  US 
Department  of  Agnculture. 

Copies  of  the  Department  of  Education's  Regulations  for 
the  Protection  of  Human  Subfects,  34  CFR  Part  97  and 
other  pertinent  materials  on  the  protection  of  human 
subfects  In  research  are  available  from  the  Grants  Policy 
and  Oversight  Staff  (OPOS)  Office  of  the  Chief  Rnanciai 
and  Chief  Information  Officer,  U.S.  Department  of 
Education,  Washington.  D.C.,  telephone:  (202)  708-8263. 
and  on  the  U.S.  Department  of  Education's  Protection  of 
Human  Subjects  In  Research  Web  Site  at 
httpj/ocfo.  ed.  gov/humansub.htm. 


IKK  Dm     OO    1  rr'i  Fil.'d 
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DEPARTMENT  OF  ENERGY 

Energy  Information  Administration 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  Energy  Information 

Administration,  DOE. 

ACTION:  Agency  information  collection 

activities:  Proposed  collection;  comment 

request. 

SUMMARY:  The  Energy  Information 
Administration  (EIA)  is  soliciting 
comments  on  the  proposed  extension 
with  revisions  to  the  Form  EIA-886. 
"Alternative  Transportation  Fuels  and 
Alternative  Fueled  Vehicles  Annual 
Survey." 

DATES:  Written  comments  must  be 
submitted  on  or  before  July  31,  2000.  If 
you  anticipate  difficulty  in  submitting 
comments  within  that  period,  contact 
the  person  listed  below  as  soon  as 
possible. 

ADDRESSES:  Send  comments  to  Jorge 
Luna-Camara,  Energy  Information 
Administration,  EI-52,  Forrestal 
Building,  U.S.  Department  of  Energy, 
Washington,  DC  20585.  Mr  Luna- 
Camara  may  be  reached  bv  phone  at 
(202)  426-1170;  by  e-mail' 
jcluna@eia.doe.gov.  or  by  FAX 
(202)426-1929. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  (name  of  contact 
listed  above)  at  the  address  listed  above. 
SUPPLEMENTARY  INFORMATION: 

I.  Bacltground 

II.  Current  Actions 

[II.     Request  for  Comments 

I.  Background 

The  Federal  Energy  Administration 
Act  of  1974  (Pub.  L.  No.  93-275,  15 
U.S.C.  761  et  seq.)  and  the  Department 
of  Energy  Organization  Act  (Pub.  L.  No. 
95-91,  42  U.S.C.  7101  et  seq.)  require 
the  Energy  Information  Administration 
(EIA)  to  carry  out  a  centralized, 
comprehensive,  and  unified  energy 
information  program.  This  program 
collects,  evaluates,  assembles,  analyzes, 
and  disseminates  information  on  energy 
resource  reserves,  production,  demand, 
technology,  and  related  economic  and 
statistical  information.  This  information 
is  used  to  assess  the  adequacy  of  energy 
resources  to  meet  near  and  longer  term 
domestic  demands. 

The  EIA,  as  part  of  its  effort  to  comply 
with  the  Paperwork  Reduction  Act  of 
1995  (Pub.  L.  104-13,  44  U.S.C.  Chapter 
35),  provides  the  general  public  and 


other  Federal  agencies  with 
opportunities  to  comment  on  collections 
of  energy  information  conducted  by  or 
in  conjunction  with  the  EIA.  Any 
comments  received  help  the  EIA  to 
prepare  data  requests  that  maximize  the 
utility  of  the  information  collected,  and 
to  assess  the  impact  of  collection 
requirements  on  the  public. 

This  form  is  used  to  gather 
information  on  the  supply  of 
"alternative  fueled  vehicles"  (AF\''s). 
Specifically,  the  Form  EIA-886  collects 
data  annually  on  the  number  of  AFV's 
which  suppliers  "made  available"  in  the 
previous  calendar  year,  and  the  number 
of  AFV's  which  suppliers  plan  to  "make 
available"  in  the  following  calendar 
year.  Additionally,  the  EIA  collects  data 
from  Federal  Agencies,  State  and  Local 
Governments,  Fuel  Providers,  Transit 
Authorities,  and  School  Districts:  on  the 
number  of  AFV's  in  use  and  their 
"alternate  transportation  fuel"  (ATF) 
consumption.  These  data  will  be 
published  annually  in  the  Alternative  to 
Traditional  Transportation  Fuel 
publication.  The  data  will  also  be 
available  through  the  EIA  home  page  at 
http://wH'v^:eia.doe.gov. 

n.  Current  Actions 

The  EIA  requests  a  three-year 
extension  through  April  30,  2004. 
Changes  to  the  form  are  mainly  to 
simplify  and/or  clarify  the  reporting  of 
data.  No  additional  data  items  are 
requested  for  collection.  All  voluntary 
data,  including  the  vehicle 
identification  number  (VIN),  will  no 
longer  be  collected. 

m.  Request  for  Comments 

Prospective  respondents  and  other 
interested  parties  should  comment  on 
the  actions  discussed  in  item  II.  The 
following  guidelines  are  provided  to 
assist  in  the  preparation  of  comments. 

General  Issues 

A.  Is  the  proposed  collection  of 
information  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency  and  does  the  information  have 
practical  utility?  Practical  utility  is 
defined  as  the  actual  usefulness  of 
information  to  or  for  an  agency,  taking 
into  account  its  accuracy,  adequacy, 
reliability,  timeliness,  and  the  agency's 
ability  to  process  the  information  it 
collects. 

B.  What  enhancements  can  be  made 
to  the  quality,  utility,  and  clarity  of  the 
information  to  be  collected? 

As  a  Potential  Respondent 

A.  Are  the  instructions  and 
definitions  clear  and  sufficient?  If  not, 
which  instructions  need  clarification? 


B.  Can  the  information  be  submitted 
by  the  due  date? 

C.  With  the  proposed  changes,  public 
reporting  burden  for  this  collection  is 
estimated  to  average  approximately 
three  hours  for  the  AF\'  providers  part 
of  the  form  or  the  AFV  users  part  of  the 
form.  However,  there  may  be  some 
respondents  which  would  be  both  (AF\' 
providers  as  well  as  AF\'  users).  For 
these  respondents,  the  EIA  estimates  an 
average  of  approximately  five  hours  per 
response.  Burden  includes  the  total 
time,  effort,  or  financial  resources 
expended  to  generate,  maintain,  retain, 
disclose,  or  provide  the  information. 
Please  comment  on  the  accuracy  of  the 
estimate. 

D.  The  agency  estimates  that  the  only 
costs  to  the  respondents  are  for  the  time 
it  will  take  them  to  complete  the 
collection.  Please  comment  if 
respondents  will  incur  start-up  costs  for 
reporting,  or  any  recurring  annual  costs 
for  operation,  maintenance,  and 
purchase  of  ser\'ices  associated  with  the 
information  collection. 

E.  What  additional  actions  could  be 
taken  to  minimize  the  burden  of  this 
collection  of  information?  Such  actions 
may  involve  the  use  of  automated, 
electronic,  mechanical,  or  other 
technologiccil  collection  techniques  or 
other  forms  of  information  teobnology. 

F.  Does  anv  other  Federal,  State,  or 
local  agency  collect  similar  information? 
If  so,  specify-  the  agency,  the  data 
element(s).  and  the  methods  of 
collection. 

As  a  Potential  User 

A.  Is  the  information  useful  at  the 
levels  of  detail  indicated  on  the  form? 

B.  For  what  purpose(s)  would  the 
information  be  used?  Be  specific. 

C.  Are  there  alternate  sources  for  the 
information  and  are  they  useful?  If  so, 
what  are  their  weaknesses  and/or 
strengths? 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  the  form.  They  also  will 
become  a  matter  of  public  record. 

Authority:  Sections  3507(h)(i)  and  3,506U;) 
of  the  Paperwork  Reduction  ,^c:t  of  1995 
(Pub.  L.  No.  104-13,  44  r.S.C.  Chapter  35). 

Issued  in  Washington.  DC.  May  24.  2000. 
Jay  H.  Casselberry. 

Agency  Clearance  Officer.  Statistics  and 
Methods  Group. 

IFR  Doc.  0O-13.T26  Filed  5-30-00:  8:45  am] 
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DEPARTMENT  OF  ENERGY 

F«d*ral  En«rgy  Regulatory 
Commlsaton 

[Docket  No.  ECOO-«6-000] 

DTE  Energy  Company,  The  Detroit 
Edison  Company,  International 
Transmieaion  Company;  Notice  of 
Filing 

May  ^4,  2000 

Take  notice  that  on  Mav  19.  201)0. 
DTE  Enerxy  C.onipanv.  The  Detroit 
Edison  (Company  and  International 
Transmission  f'ompanv  filed  an 
amendment  to  their  joint  application  for 
authorization  to  transfer  lurisdictional 
transmission  assets  pursuant  to  .Section 
203  of  the  Federal  F'ower  Act  in  the 
ahovo-referent  ed  docket 

Any  person  desiring  to  he  heard  or  to 
protet:f  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  (^(jmmission,  888 
First  Street.  NE,  Washington.  DC,  2()42«. 
in  ac:cordan(  e  with  Rules  21 1  and  214 
t)f  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  38.S.21 1  and 
385.214)  All  such  motions  and  protests 
should  he  filed  on  or  before  |une  b. 
2000.  Protests  will  he  consi<lered  by  the 
C»)mmission  to  determine  the 
appropriate  action  to  he  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceydings  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  (Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  This 
filing  may  also  be  viewed  on  the 
Internet  at  hftp:'/www  ferc.fed  us/ 
online/rims. htm  (call  202-208-2222  for 
assistance) 

I.inwood  A.  Watson.  |r.. 

At  liriii  Sri'n'lim 

IFK  D.K     00    1  I4'l(l  hied  5-30-<)().  H  AS  ,iin| 

BILLING  CODE  6717-«1-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOO-290-000] 

Nautilus  Pipeline  Company,  L.L.C.; 
Notice  of  Proposed  Changes  In  FERC 
Gas  Tariff 

M,i\  2i.  2000. 

Take  notice  that  on  May  1'}.  2000, 
Nautilus  Pipeline  Company.  LI,  C 
(Nautilus)  tendered  for  filing  as  p.irt  of 
its  FERC  Cfds  Tiiriff,  ( )riginal  Volume 
No.  1,  revised  tariff  sheets  listed  in 
Appendix  A  to  the  filing,  to  be  effective 
lulv  1,  2000. 


Nautilus  states  that  the  purpose  of 
this  filing  is  to  revise  Nautilus'  Original 
Volume  No.  1  FERC  (ias  Tariff  to 
remove  the  ma.ximum  price  cap  or 
shorl-term  capacity  release  transactions. 

,^nv  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulators'  Commission. 
888  First  Street.  NE..  Washington,  DC 
2042fi,  in  accordanc:e  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  fileii  in  accortiance 
with  Set:tion  154,210  of  the 
Commission's  Regulations  Prfitests  will 
be  considered  by  the  Clommission  in 
determining  the  appropriate  action  to  be 
taken,  hut  will  not  serve  to  make 
protestants  parties  to  the  proceedings 
Anv  ptTSon  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  (Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room  This  filing  may  be  viewed  on  the 
web  at  http; '/www, fere  fed, us/online/ 
rims  htm  (call  202-208-2222  for 
assistance), 

Linwood  A.  Watson,  |r,. 

A<tinf(  Srrrftnn 

IKK  I)<M    (10-1  t4>)I  Kilfii  S-.'«M)0,  H  4')  ami 

BILLINO  CODE  S717-«1-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  QF82-1 90-000.  et  at.] 

SBR  Associates  and  Ogden  Haverhill 
Associates,  et  al.;  Electric  Rate  and 
Corporate  Regulation  Filings 

May  23.  jooo 

Take  notice  that  the  following  filings 
have  been  made  with  the  ('ommission: 

1.  SBR  Associates  and  Ogden  Haverhill 
Associates 

IDiii  ki'I  No   qi-'HJ-l'tO--0()0| 

Take  notice  that  on  Mav  15.  2000. 
SBR  Associates  and  Ogden  Haverhill 
Assoc  lates  filed  a  .Notice  of  Withdrawal 
of  their  lanuary  24.  lV)y9  Application  for 
Recertification  in  the  above-referenced 
[iroceeding 

(j)nuvfnt  liiitp  )une  14.  2000.  in 
accordaiu  e  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  O.L.S.  Energy-Chino 

ll)n(  |..ct  \i.    (JFH4-44  )-004| 

Take  notice  that  on  May  18.  2000, 
O  L  S  Energv-("hino.  c/o  Delta  Power 
(iornpany,  LLC.  89  Headquarters  Plaza. 
North  Tower.  14th  Floor.  Morristown. 


NJ  07960  filed  with  the  Federal  Energy 
Regulatory  Commission  an  application 
for  recertification  of  a  facility  as  a 
qualifying  cogeneration  facility 
pursuant  to  Section  292, 207(b)  of  the 
Commissions  regulations. 

The  Facility  is  a  topping  cycle 
cogeneration  facility  consisting  of  one 
GE  Model  LM2500  gas  turbine  in 
combined  cycle  configuration.  The 
Facility  is  interconnected  with,  sells 
power  to  and  receives  backup  and 
maintenance  power  from  Southern 
C^alifornia  Edison  (Company. 
Recertification  of  the  Facility  is  being 
requested  by  .Applicant  to  reflect  recent 
changes  in  the  ownership  structure  of 
the  Facility, 

Comment  date:  June  19.  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice, 

3.  O.L.S.  Energy-Camarilio 

|D()(  ket  Nil   (JK84-147-()04| 

Take  notice  that  on  May  18.  2000. 
(J.L.S,  Energy-Camarillo.  c/o  Delta 
Power  Company.  LLC,  89  Headquarters 
Plaza,  North  Tower.  14th  Floor. 
Morristown,  NI  07960  filed  with  the 
Federal  Energy  Regulator.'  Commission 
an  application  for  recertification  of  a 
facility  as  a  qualif\'ing  cogeneration 
facility  pursuant  to  Section  292.207(b) 
of  the  Commission's  regulations. 

The  Facility  is  a  topping  cycle 
cogeneration  facility  consisting  of  one 
GE  Model  LM2500  gas  turbine  in 
combined  cycle  configuration.  The 
Facility  is  interconnected  with,  sells 
power  to  and  receives  backup  and 
maintenance  power  from  Southern 
California  Edison  Company. 
Recertification  of  the  Facility  is  being 
requested  by  Applicant  to  reflect  recent 
changes  in  the  ownership  structure  of 
the  Facility, 

Comment  date:  June  19.  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Vineland  Cogeneration  Limited 
Partnership 

IDoi  ket  No  QK<H)-17t.-002| 

Take  notice  that  on  May  16,  2000, 
Vineland  Cogeneration  Limited 
Partnership,  536  West  Elmer  Road. 
Vineland.  N)  08360.  filed  with  the 
Federal  Energy  Regulatory'  Commission 
an  application  for  recertification  of  a 
facility  as  a  qualifying  cogeneration 
facility  pursuant  to  Section  292.207(b) 
of  the  Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  Commission  previously  certified 
the  facility  as  a  qualifv'ing  cogeneration 
facility  in  Docket  No.  QF90-1 76-001. 
Recertification  is  sought  to  reflect  a 
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change  in  the  upstream  ownership 
interests  in  the  facility. 

The  facility  is  an  approximately  46.6 
MW  (netO  topping-cycle  cogeneration 
facility  located  in  Vineland.  New  Jersey. 
The  facility  is  interconnected  with  and 
supplied  electric  power  to  the  Vineland 
Municipal  Electric  Utility. 

Comment  date:  June  15.  2000.  in 
acc:ordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice, 

5.  Gregory  Power  Partners,  L.P. 

jDockft  No   QKM4-32-0021 

Take  notice  that  on  May  16.  2000, 
Gregory  Power  Partners,  LP,  Old  Town 
Square,  Suite  130,  1  Chishom  Trail, 
Round  Rock.  Texas  78664.  filed  with  the 
Federal  Energy  Regulatory  Commission 
an  application  for  recertification  of  a 
facility  as  a  qualifying  cogeneration 
facility  pursuant  to  .Section  292.207(b) 
of  the  Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  Commission  previously  certified 
the  facility  as  a  qualifying  cogeneration 
facility  on  April  12,  1999  in  Docket  No. 
QF99-32-000.  On  April  26.  2000. 
.•\pplicant  filed  a  Notice  of  Self- 
Recertification  in  Docket  No.  QFy9-32- 
001.  Recertification  is  sought  to  reflect 
a  change  in  the  upstream  ownership 
interests  in  the  facility,  to  inform  the 
Commission  of  additional  contracts 
with  purchasers  of  the  Facility's  output, 
to  update  and  clarify  the  ownership  and 
description  of  certain  on-site 
interconnection  facilities  and  to  report  a 
contract  for  energy  management 
ser\ices. 

The  facility  is  an  approximately  427 
MW  (net)  topping-cycle  cogeneration 
facility  located  in  Gregory.  Texas.  The 
facility  is  interconnected  with  Central 
Power  &  Light  Company. 

Comment  date:  June  15.  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Ameren  Services  Company 

[Docket  No,  ER0O-17H1-001I 

Take  notice  that  on  May  18.  2000. 
Ameren  Services  Company  (ASC). 
tendered  for  filing  an  executed  Network 
Integration  Transmission  Service 
Agreement  and  an  executed  Network 
Operating  Agreement,  between  ASC  and 
the  City  of  Owensville.  ASC  as.serts  that 
the  purpose  of  the  agreements  is  to 
permit  ASC  to  provide  service  over  its 
transmission  and  distribution  facilities 
to  the  City  of  Owensville  pursuant  to 
the  Ameren  Open  Access  Tariff.  The 
executed  agreements  supersede  an 
unexecuted  Network  Service  Agreement 
and  an  unexecuted  Network  Operating 
Agreement  previously  filed  on  March  1 . 
2000. 


Comment  date:  June  8  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Pacific  Gas  and  Electric  Company 

IDoc^ket  No.  ER0O-2:^6O-()0ll 

Take  notice  that  on  May  16.  2000, 
Pacific  Gas  and  Electric  Company 
(PG&E),  tendered  for  filing  a  new 
Reliability  Services  Tariff  and     . 
corresponding  amendments  to  its 
Transmission  Owner  (TO)  tariff, 
originally  filed  with  the  Commission  on 
.^pril  28,'  2000  in  Docket  No.  EROO- 
2360-000. 

Comment  date:  June  6.  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Baconton  Power  LLC 

IDoikct  No.  t;R00-2 5 34-0001 

Take  notice  that  on  May  17.  2000. 
Baconton  Power  LLC  (Baconton). 
tendered  for  filing,  pursuant  to  Section 
205  of  the  Federal  Power  Act.  a 
certificate  of  concurrence  with  respect 
to  SOWEGA  Power  LLC's  (SOWEGA 
Power)  filing  of  a  Common  Bus 
Ownership  Agreement  between 
SOWEGA  Power  and  Baconton.  The 
agreement  concerns  ownership  interests 
in  certain  230  kV  bus  facilities  on  the 
plant  site  shared  by  SOWEGA  Power 
and  Baconton  that  are  used  to  connect 
the  generators  to  Georgia  Transmission 
Corporation. 

Comment  date:  June  7,  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Commonwealth  Edison  Company 

(Docket  No,  tROO-2536-000] 

Take  notice  that  on  May  18.  2000, 
Commonwealth  Edison  Company 
(ComEd)  submitted  for  filing  two  Short- 
Term  Firm  Transmission  Service 
Agreements  (Agreement)  establishing 
MidAmerican  Energy  Company  (MEC), 
and  Avista  Energy,  Inc,  (Avista),  as 
short-term  firm  customers  under  the 
terms  of  ComEd's  OATT. 

ComEd  requests  an  effective  date  of 
December  9.  1999  to  coincide  with  the 
first  day  of  service  to  MEC  under  this 
type  of  Service  Agreement,  and  an 
effective  date  of  July  3.  1999  to  coincide 
with  the  first  day  of  service  to  Avista 
under  this  type  of  Service  Agreement. 

Copies  of  this  filing  were  served  on 
MEC  and  Avista. 

Comment  date:  June  8,  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  PPL  Electric  Utilities  Corporation 

[Docket  No,  EROO-2.i37-OO0] 

Take  notice  that  on  May  18.  2000.  PPL 
Electric  Utilities  Corporation  (PPL 


Utilities),  tendered  for  filing  a  Power 
Sales  Agreement  between  PPL  Utilities 
and  PPL  EnergyPlus.  LLC. 

PPL  Utilities  has  served  a  copy  of  this 
filing  on  PPL  EnergyPlus.  LLC. 

Comment  date:  June  8.  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  New  York  State  Electric  &  Gas 
Corporation 

[Docket  No   ER0()-2.539-OOOl 

Take  notice  that  on  May  18.  2000. 
New  York  State  Electric  &  Gas 
Corporation  (NYSEG).  tendered  for 
filing  pursuant  to  Part  35  of  the  Federal 
Energy  Regulator}'  Commission's  Rules 
of  Practice  and  Procedure.  18  CFR  35.  a 
service  agreement  (the  Service 
Agreement)  under  which  NYSEG  may 
provide  capacity  and'or  energy  to  the 
County  of  Erie  (Countv)  in  accordance 
with  NYSEG's  FERC  Electric  Tariff. 
Original  Volume  No.  3. 

NYSEG  has  requested  waiver  of  the 
notice  requirements  so  that  the  Service 
Agreement  becomes  effective  as  of  Mav 
19.  2000. 

NYSEG  has  served  copies  of  the  filing 
upon  the  New  York  State  Public  SerMce 
Commission  and  County. 

Comment  data:  June  8.  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  PPL  Electric  Utilities  Corporation 

(Diickel  No,  ER()0-2 540-0001 

Take  notice  that  on  May  18.  2000.  PPL 
Electric  Utilities  Corporation  d/b.'a  PPL 
U'tilities  (formerly  known  as  PP&L.  Inc  J 
(PPL),  tendered  for  filing  a  Service 
Agreement  dated  April  20,  2000  with 
Cargili-Alliant,  LLC  (Cargill)  under 
PPL's  Market-Based  Rate  and  Resale  of 
Transmission  Rights  Tariff.  FERC 
Electric  Tariff.  Revised  Volume  No.  5. 
The  Ser\'ice  Agreement  adds  Cargill  as 
an  eligible  customer  under  the  Tariff. 

PPL  requests  an  effective  date  of  May 
18.  2000,  for  the  Service  Agreement. 

PPL  states  that  copies  of  this  filing 
have  been  supplied  to  Cargill  and  to  the 
Pennsylvania  Public  Utility 
Commission. 

Comment  date:  June  8.  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Allegheny  Energy  Service 
Corporation,  on  behalf  of  Allegheny 
Energy  Supply  Company  LLC 

IDocjket  No,  EROO-2541-0001 

Fake  notice  that  on  May  18.  2000. 
Allegheny  Energy  Service  Corporation 
on  behalf  of  Allegheny  Energy  Supply 
Company.  LLC  (Allegheny  Energy 
Supply  Company),  tendered  for  filing 
Amendment  No.  1  to  Supplement  No. 


FoHoral    RMnstpr  /  Vnl      R^^     Nn      1  flii  /  WpiHnocHav     Mav    11      9nnn  /  Mntiroc 
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11  to  coniplt'tc  the  filiiij;  n'(|iiirciiifiit  lur 
one  ( 1)  nt'w  (lustointT  nf  thf  Markrt 
Kate  Tariff  liiidtT  vvhu  h  Ailcght'iiv 
Energy  Supply  nffi-rs  gfiicr.itKm 
services. 

Allegheny  Encr^v  rfiiin'st>i  <i  w<)ivcr  nf 
notice  rwjuiremiMils  to  iiiakr  st-rvicc 
available  as  of  I)e(  einlxT  1.  1949  to 
PG&t'  EntTBv  Trading— Power.  L.P 

Copies  ofthe  filing  have  IxM-n 
provided  to  the  Ciihlii   I  tilities 
Commission  of  Ohio,  the  l'enris\  lvani<i 
Public;  Utility  Commission,  the 
Maryland  Public  Service  (iommission. 
the  Virginia  State  (iorporation 
Commis.sion.  the  West  \'iri;uiia  Publii 
Service  (!ommission.  and  all  [)arties  of 
record 

Comwent  date  Iiine  H.  JOOO.  in 
accordance  with  Stamlard  Para>;raph  E 
at  the  end  of  this  notice 

14.  California  Independent  System 
Operator  Corporation 

[Docket  No  KK(M)-2.S42-OO0| 

Take  notice  that  on  Mav  8.  2000.  the 
California  Independent  System  Operator 
Corporation  (ISO),  tendered  for  filiii).;  a 
Meter  Service  .\greemenl  for  S(  hedulint; 
Coordinators  between  the  ISO  and  VCikV. 
Energy  Trading — Pf)wer,  LP  for 
acceptance  by  the  ('oinmission 

The  ISO  states  that  this  filuiK  has  l)e»'ii 
served  on  PG&E  Energy  Tradim;— 
Power,  LP  .  and  the  California  Publn 
Utilities  Commission 

The  ISO  IS  requestuu;  waiver  of  the 
60-day  notice  requirement  to  allow  the 
Meter  Service  Agreement  to  be  made 
effective  as  of  April  1^.  2()()() 

Comment  date  |une  H.  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notu  e 

15.  California  Independent  System 
Operator  Corporation 

[Doikel  Nil  KRi)(^-J'.4  t-(U)()| 

Take  notice  that  on  Mav  18,  2000.  the 
(California  Indept-ndent  S\stem  (Operator 
('orporation.  tendt^reil  for  filing  a 
Participating  Generator  .Xgrefment 
between  the  ISO  and  Nuevo  Energy 
Clompany  for  acceptan<  e  by  the 
Commission. 

The  ISO  states  that  this  filuit;  has  been 
served  on  Nuevo  Energ\  Comp.iiiv  and 
the  (California  Public  Utilities 
(Commission 

The  ISO  is  requesting  waiver  of  the 
tiO-day  notice  requirement  to  allov%  the 
Participating  (Generator  .Vgreement  to  be 
made  effective  May  12,  2000 

(A)mmeiit  date  (une  H,  2000.  in 
accordance  with  Standard  P.ir.ii;i.ipli  V. 
at  the  end  of  this  notu  e 

Standard  Paragraphs 

E.  Any  person  desiring  to  he  heard  or 
to  protest  suc:h  filing  should  file  a 


motion  to  intervene  or  protest  with  the 
I'ederal  Energ\  Kegulatorv  Commission, 
HHH  First  Street,  N  E  ,  Washington.  DC 
2042f>.  in  ace Drdance  with  Rules  21 1 
and  214  of  the  (Commission's  Rules  of 
Pradueand  Procedure  (18  (CFR  .185  211 
and  :<H5,214)   .Ml  such  motions  or 
protests  should  be  filed  on  or  before  the 
(  omment  date.  Protests  will  be 
(onsidtjred  by  the  (Commission  in 
determining  the  appropriate  acition  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  procm^ding. 
Any  [)erson  wishing  to  bec;ome  a  |)arty 
must  file  a  motion  to  intervene  (Copies 
of  these  filings  are  on  file  with  the 
(Commission  and  are  available  for  public: 
inspection  This  filing  mav  also  be 
viewed  on  the  Internet  at  http:'' 
vNww  fere  fed  us'online/nms  htm  (call 
202-208-2222  for  assistance). 

I.mwood  .\,  Watson.  |r,, 

A^  tiiig  Sfi  rr-tan 

|FR  Do.    no-!  1489  Filed  5-30-00;  8:45  am] 

BILLING  CODE  6717-01 -P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6707-4] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request;  Implementation  of 
the  Oil  Pollution  Act  Facility  Response 
Plan  Requirements 

AGENCY:  Environmen;ai  Protection 
.\gencv  (EPA). 

ACTJON:  Notice 


SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  ft  siH]  ),  this  notic:e  announces  that 
EP.^  IS  planning  to  submit  the  following 
continuing  Information  Collection 
Request  (KCR)  to  the  ()ffic:e  of 
Management  and  Budget  (OMB) 
Implementation  of  the  Oil  Pollution  Ac  t 
F'ac  ilitv  Resp(mse  Plan  Requirements. 
EPA  ICR  No    UvU)  03.  OMB  (Control  No 
2050-0 l.i5.  expiring  August  22.  2000. 
Before  subrnitting  the  KCR  to  OMB  for 
review  and  ap[iro\al.  EP.A  is  soliciting 
(omments  on  specific  aspec:ts  of  the 
proposcfd  information  collection 
DATES:  (Comments  must  be  submitted  on 
or  l)efore  Inly  31.  2000 

ADDRESSES:  Materials  relevant  to  this 
KCR  mav  be  inspected  by  visiting  the 
Publii   (Superfund)  l)ock«>t.  located  at 
12  i'i  lefferson  Davis  Highway  (ground 
tloDr).  .Arlington.  Virginia  22202   The 
do(  kel  number  for  this  notice  is  .SP(C(C- 
12   The  telephone  number  for  the  Public 
Doc  ket  is  |7().t)  »,03-92.<2   .A  reasimable 
fee  iu,i\  be  charged  for  copying  docket 


material  (Comments  on  spec:ific  aspects 
of  the  proposed  information  collec:tion 
notice  should  be  addrc^ssed  to  the  Public: 
Doc:ket,  The  mailing  address  is: 
Superfund  Docket.  U.S.  EPA.  Ariel  Rios 
Building.  1200  Pennsylvania  Avenue 
NW..  Washington.  D(C  20460 

FOR  FURTHER  INFORMATION  CONTACT: 

Barbara  Davis.  (703)  603-8823, 

Facsimile  number:  (703)  603-9116. 

Electronic:  address: 

d<i\is  hiirbam'&epa  gciv.  Note  that 

questicms.  but  not  comments,  will  be 

ac  tepted  elec:tronically   As  noted  above. 

comments  should  be  sent  to  the  Public 

Docket. 

SUPPLEMENTARY  INFORMATION: 

Affected  Entities 

The  owner  c)r  operator  of  a  facilit\' 
that  is  required  to  have  a  spill 
prevention  ccjntrol  and  c:ountermeasure 
(SPC(C)  plan  under  the  Oil  Pollution 
Prevention  regulation  (40  (CFR  part  112) 
and  that  could  cause  "substantial  harm" 
to  the  environment  must  prepare  and 
submit  to  EP.'A  a  facility  response  plan. 
The  criteria  for  a  "substantial  harm" 
facility  include  oil  transfers  over  water 
and  a  total  storage  capacity  over  42.000 
gallons:  or  total  oil  storage  c:apac:ity  o\er 
one  million  gallons  and  insufficient 
secondary  containment,  proximity  to 
sensitive  environments,  proximity  to 
drinking  water  supplies,  or  recent  large 
spills,  or  other  factors  considered  by  the 
Regional  .Administrator.  (See  40  (CFR 
112, 20(b)(1)  and  (f)  for  further 
information  about  the  c;riteria  for 
"substantial  harm,") 

The  specific:  private  industry  sectors 
subject  to  this  action  include,  but  are 
not  limited  to:  (1)  Petroleum  Bulk 
Stations  and  Terminals  (NAICS  42271); 
(2)  Electric  Power  (feneration. 
Transmission,  and  Distribution  (NAICS 
221 1);  (3)  Gasoline  Stations/Automotive 
Rental  and  Leasing  (NAKCS  4471/5321); 

(4)  Heating  (Jil  Dealers  (NAICS  454311); 

(5)  Transportation,  Pipelines,  and 
Marinas  (NAICS  482-186/488112- 
48819/4883/48849/492/71393):  (6) 
Grain  and  Oilseed  Milling  (NAKCS 
3112);  (7)  Manufac:turing  (NAICS  31- 
33);  (8)  Warehousing  and  Storage 
(N.MCS  493);  (9)  Crude  Petroleum  and 
Natural  Gas  Extraction  (211111);  (10) 
Mining  and  Heavy  Construction  (NAKCS 
212 1/2 123/21 31 14/2131 16/234);  (11) 
Schools  (NAICS  6111-6113);  (12) 
Hospitals  (622-623);  (13)  (Crop  and 
Animal  Production  (NAICS  111-112); 
and  (14)  Other  (Commercial  Fac:ilifies 
(miscellaneous). 

Title 

Implementation  of  the  Oil  Pollutiim 
.Ac  t  Facility  Respcmse  Plan 
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Requirements,  OMB  Control  Number: 
2050-0135.  EPA  Control  Number: 
1630.03.  Expiration  Date:  August  22, 
2000. 

Abstract 

The  authority  for  EPA's  facility 
response  plan  requirements  is  derived 
from  section  311  ofthe  Clean  Water  Act. 
as  amended  by  the  Oil  Pollution  Act  of 
1990.  EPA's  regulation  is  codified  at  40 
CFR  112.20.  Facility  response  plans 
enhance  EPA's  ability  to  protect 
navigable  waters  and  sensitive 
envirorunents  from  oil  discharges,  help 
ensure  that  human  health  and  safety  are 
protected  in  the  vicinity  of  the  facility, 
and  reduce  the  cost  of  spills  to  the 
regulated  community  and  society.  EPA 
is  working  to  finalize  proposed 
revisions  to  the  rule  to  differentiate 
between  animal  fats  and  vegetable  oils 
and  other  oils  (64  PR  17227-17267. 
April  8.  1999). 

Response  Plan  Certification 

Under  section  112.20(e).  the  owner  or 
operator  of  a  facility  that  does  not  meet 
the  "substantial  harm"  criteria  in 
section  112.20(f)(1)  must  complete  and 
maintain  at  the  facility  the  certification 
form  contained  in  Appendix  C  to  part 
112. 

Response  Plan  Development 

Under  section  112.20(a)  or  (b),  the 
owner  or  operator  of  a  facility  that  meets 
the  "substemtial  harm"  criteria  in 
section  112.20(f)(1)  must  prepare  and 
submit  to  the  EPA  Regional 
Administrator  a  facilitv  response  plan 
(FRP)  following  section  112.20(h).  Such 
a  facility  may  be  a  newly  constructed 
facility  or  may  be  an  existing  facility 
that  meets  paragraph  (0(1)  as  a  result  of 
a  planned  change  (paragraph  (a)(2)(iii)) 
or  an  unplanned  change  (paragraph 
(a)(2)(iv))  in  facility  characteristics. 
Under  paragraph  (c),  the  owner  or 
operator  mav  be  required  to  amend  the 
FRP. 

Response  Plan  Maintenance 

Under  section  112.20(g).  the  owner  or 
operator  must  periodically  review  the 
FRP  to  ensure  consistency  with  the 
National  Oil  and  Hazardous  Substances 
Pollution  Contingency  Plan  and  Area 
Contingency  Plans.  Under  section 
112.20(d).  the  facility  owner  or  operator 
must  revise  and  resubmit  revised 
portions  of  the  FRP  after  material 
changes  at  the  facility.  FRP  changes  that 
do  not  result  in  a  material  change  in 
response  capabilities  shall  be  provided 
to  the  Regional  Administrator  as  they 
occur.  Periodic  drills  and  exercises  are 
required  to  test  the  effectiveness  of  the 
FRP. 


Recordkeeping 

Under  section  112.20(e),  an  owner  or 
operator  who  determines  that  the 
requirements  do  not  apply  must  certify 
and  retain  a  record  of  this 
determination.  An  owner  or  operator 
who  is  subject  to  the  requirements  must 
keep  the  FRP  at  the  facility  (section 
112.20(a)),  keep  updates  to  the  FRP 
(section  112.20(d)(1)  and  (2)),  and  log 
activities  such  as  discharge  prevention 
meetings,  response  training,  and  drills 
and  exercises  (section  112.20(h)(8)(iv)). 

Purpose  of  Data  Collection 

A  facility-specific  response  plan  will 
help  an  owner  or  operator  identify  the 
necessary  resources  to  respond  to  an  oil 
spill  in  a  timely  maiuier.  If  implemented 
effectively,  the  FRP  will  reduce  the 
impact  and  severity  of  oil  spills  and 
may  prevent  spills  because  of  the 
identification  of  risks  at  the  facility. 
Although  the  owner  or  operator  is  the 
primary  data  user,  EPA  also  uses  the 
data  in  certain  situations  to  ensure  that 
facilities  comply  with  the  regulation 
and  to  help  allocate  response  resources. 
State  and  local  governments  may  use 
the  data,  which  are  not  generally 
available  elsewhere  and  can  greatly 
assist  local  emergency  preparedness 
planning  efforts. 

EPA  reviews  submitted  FRPs  and 
must  approve  FRPs  for  those  facilities 
whose  discharges  may  cause 
'significant  and  substantial  harm"  to 
the  environment  in  order  to  ensure  that 
facilities  believed  to  pose  the  highest 
risk  have  planned  for  adequate 
resources  and  procedures  to  respond  to 
a  spill.  (See  40  CFR  112.20(f)(3)  for 
further  information  about  the  criteria  for 
"significant  and  substantial  harm.") 

Burden  Statement 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  the  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions:  develop, 
acquire,  install,  and  utilize  technology 
and  systems  to  collect,  validate,  and 
verify  information,  process  and 
maintain  information,  and  disclose  and 
provide  information;  adjust  methods  to 
comply  with  any  new  requirements  and 
instructions;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources: 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

This  notice  provides  the  Agency's 
estimated  burden  to  facilities  to  perform 
the  required  actions.  The  burden  to 
regulated  facilities  is  estimated  in  terms 


of  the  labor  cost  and  time  (hours)  spent 
by  facility  persormel  to  review  the  rule, 
determine  if  plan  preparation  is 
required,  and,  if  necessary-,  prepare  and 
maintain  FRPs.  The  Agency  developed 
the  burden  hour  estimates  for  facilities 
based  on  consultations  with  engineers 
familiar  with  Oil  Pollution  Prevention 
compliance  and  with  EPA  Regional  staff 
involved  directly  with  the 
implementation  of  the  program.  The 
burden  hours  i.aiculated  for  each  action 
are  taken  from  the  current  ICR.  and  EPA 
anticipates  using  these  burden  hour 
estimates  in  the  ICR  renewal.  Costs  are 
from  the  current  ICR,  and  the  Agency- 
calculated  labor  wage  rates  are  in  1996 
dollars.  In  the  supporting  statement  for 
the  ICR  renewal,  EPA  will  update  these 
rates  for  the  different  labor  categories  to 
reflect  current  wage  rates. 

In  1999.  EPA  submitted  an 
Information  Corretrtion  Worksheet  to 
CJMB  to  reflect  an  Agency  policy  change 
in  how  contracrtor  costs  are  estimated. 
EPA  expects  that  many  facilities  will 
use  contractors  to  complete  activities 
associated  with  FRP  preparation  and 
maintenance.  Rather  than  including 
these  contractor  costs  as  part  of 
operation  and  maintenance  costs  as  the 
Agency  has  done  in  the  past,  the 
worksheet  converts  these  contractor 
costs  to  burden  hours  to  reflect  this 
policy  change.  The  approach  for 
estimating  contractor  costs  used  in  the 
1999  worksheet  will  also  be  used  in  the 
ICR  renewal. 

Currently,  approximately  5.500 
existing  facilities  are  assumed  to  be 
regulated  under  the  FRP  requirements. 
The  owner  or  operator  of  each  new- 
facility  that  is  regulated  under  SPCC 
requirements  in  40  CFR  part  112  must 
read  the  FRP  provisions  in  section 
112.20  to  determine  whether  or  not  the 
facility  fits  the  criteria  for  "substantial 
harm."  EPA  expects  4.355  new  SPCC- 
regulated  facilities  to  make  this 
determination  annually.  Of  those 
facilities,  approximately  65  of  them  will 
fit  the  criteria  for  "substantial  harm" 
and  be  required  to  submit  an  FRP.  These 
estimates  for  existing  and  new  facilities 
were  made  for  the  final  year  of  the 
current  ICR,  August  1999  to  August 
2000.  Based  on  assumptions  in  the 
current  ICR,  a  one  percent  aiuiual 
growth  in  the  number  of  SPCC-regulated 
facilities  and  a  1.5  percent  annual 
growth  in  the  number  of  FRP-regulated 
facilities  are  expected. 

In  the  current  ICR  and  in  the  ICR 
renewal,  facilities  are  categorized 
according  to  size  and  type  of  facility 
operations.  EPA's  small,  medium,  and 
large  size  categories  are  based  on  the 
volume  of  oil  storage  capacity  at  each 
facilitv.  Facilities  fall  into  three 
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tuiilitiiiriiil  ciitcv^orH's  (),isi'(i  im  linvv  oil 
i.s  used  M  the  fai  ilit\    niiisumfjlioii  of 
oil  d.s  a  raw  iiiatcrial  or  I'lid  use  pnxlui  t 
(sfora^^f  ( oii.surnption).  markctm^  ami 
(iistrihutioii  of  oil  ,is  ,1  wfiolcsalf  or 


retail  good  (storage/distribution);  or 
immping  oil  from  tfic  ground  as  part  of 
exploration  or  production  activities 
(()roduc:ti()iiJ 


An  estimate  of  the  number  of  existing 
FRP-regulated  facilities  in  2000  is 
shown  in  Pl.xhibit  1    Exhibit  2  shows  the 
number  of  new  facilities  expected  to 
complete  an  FRP  each  year. 


Exhibit  1  —Number  of  Existing  Facilities  Maintaining  FRPS  in  2000 


Model  facility  category 

Facility  size 

Total 

Small 

Medium 

Large 

Storage.  Consurnption                 

0 
0 
0 

160 
565 
215 

1,973 
2,617 

2,133 

Storage  Distnbulion   

3  182 

215 

Total           

0 

940 

4,590 

5  530 

Exhibit  2.— Estimated  Annual  Number  of  New  Facilities 


Model  tacilify  category 

Facility  type 

r  - 

Total 

Small 

Medium 

Large 

Storage/ Consumption 

• 

0 
0 
0 

2 
7 
2 

23 
31 

25 

Storage  Distribution  

38 

Production 

2 

Total 

0 

11 

54 

65 

I 'nit  Burden  Hour  and  (lost  K.stimateN 

In  calculating  the  burileii  on  ,ill 
fai  ihties  siib|e(  t  to  the  [■'HI' 
requirements.  Kl'.\  uses  a  model  fai  ilitv 
appro, i(  h  to  characterize  the  diMTse 
nature  of  regulated  t.icilities    Fai  ilities 
are  <  .itegon/ed  .iccurding  to  si/,e  and 
tV[)e  of  facility  ofierations,  b.ised  on  the 
methodology  used  in  the  current  KiK 
The  fai  liitv  cost  estimates  for  eai  h 
categiirN  of  activities,  based  on  the 


i'.mplo\  inent  { .ost  index  (F(!i)  in  terms 
ot  l'<qf>  dollars,  are   ,S5H  hi  for 
management,  S40  17  for  technical, 
$]  H  A2  for  cleric  al.  S  f-^  .^t  for  foreman, 
and  ,S22  22  for  labor    in  the  supporting 
do(  ument  for  the  current  K.R.  the 
.\geni  \  recognized  that  these  wage  rates 
ma\  underestimate  the  actual  wages 
ret  eived  h\  some  facilit\  [lersonnel  but 
overestimate  the  a(  tu<il  wage  rate 
re<  eived  h\  otfier  facility  personnel 
'Ihese  (lists  will  be  updated  in  the 


supporting  statement  for  the  K^R 
renewal 

Fxhihit  :i  provides  EPAs  estimate  of 
the  per-fai  ilitv  ("unit")  burden  hours 
and  costs  for  personnel  to  read  the 
regulation,  make  a  determination  of 
whether  the  FRP  requirements  appl\-  to 
thr-  fni  ilit\ .  and  complete  a  certification 
form  as  necessary   Most  regulated 
facilities  already  have  made  this  one- 
time determinatiim. 


Exhibit  3.— Unit  Burden  Hours  and  Costs  to  Read  Rule.  Make  Determination,  and  Complete  Certification 


Type  of  facility 

Burden  hours 

Cost 

Management 

($58  61) 

Tecfinical 

($40  17) 

Clerical 
($18  32) 

Total  unit 
burden 

Capital 

O&M 

Total  unit 
cost 

Small 

0  25 

0 
0 

4 

0 
0.5 
05 

0.25 
1.5 

65 

0 
0 

0 

OOO 

$15 

Medium 

68 

Large 

287 

Exhibits  4  and  5  provide  EPA  s 
estimate  of  the  unit  burden  hours  and 
costs  reciuired  to  bei  ome  familiar  with 
the  rule,  and  prepare  an  FRP, 
resppt:tively   The  numi)er  of  small 
facilities  expected  to  be  required  to 


p.rejiare  a  facility  response  [jjan  is 
.issumed  to  be  negligible   Initial 
[ireparalion  of  an  FRP  is  a  one-time 
event  for  the  owner  or  operator  of  a 
tai  ilitv  The  burden  and  cost  describt>d 
in  Exhibits  4  and  5  would  apply  to 


facilities  who  have  not  previously 
submitted  FRPs  because  they  are  new  or 
recently  identified  as  being  'substantial 
harm"  facilities 
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Exhibit  4.— Estimated  First-Year  Unit  Burden  Hours  and  Costs  for  Facilities  Required  To  Prepare  Facility 

Response  Plans:  Rule  Famili/^rization 


Burden  fiours 

Cost 

Type  of  Facility 

Managenal 

(358.61) 

Technical 
(S40  17) 

Clerical 
(S18.32) 

Foreman 
(S33.33) 

Labor 
(S22.22) 

Total 

unit 

burden 

Capital 

O&M 

Total 
unit 
cost 

Storage/Consumption 

Small  

Medium  

Large                   

0 
3 

4 

0 
6 
4 

0 

3 

0 
6 
8 

0 
3 
8 

0 

6 

0 

1 
1 

0 

1 

1 

0 

1 

0 
0 
0 

0 
0 
0 

0 
0 

0 
0 
0 

0 
0 
0 

0 
0 

0 
10 
13 

0 

10 
13 

0 
10 

0 
0 
0 

0 
0 
0 

0 
0 

OOO       OOO       oo 

0 

S435 

574 

Storage/DistnbutJon: 

Small    

Medium           

0 
490 

Large  

Production 

Small  

Medium  

574 

0 
435 

1  urna 



<-''"J^     1    1    ,    

Exhibit  5.— Estimated  First-Year  Unit  Burden  Hours  and  Costs  for  Facilities  Required  To  Prepare  Facility 

Response  Plans:  FRP  Preparation 


Burden  hours 

Cost 

Type  of  facility 

Managerial 

Technical 

Clerical           Foreman 

Labor 

Total  unit 

Capital 

O&M 

Total 

(S58  61) 

(840  17) 

(S18.32)           (S33  33) 

(S22  22) 

burden 

unit  cost 

Storage/Consumption 

Small  

0 

0 

0                      0 

0 

0 

0  ' 

0 

0 

Medium  

30.25 

82.5 

16.5 

10 

16 

155.25 

245 

0 

S6  323 

Large                       

53.75 

156  25 

32.0 

22 

64 

328 

452 

0 

12.620 

Storage/Distnbution: 

Small  

0      ! 

0 

0 

0 

0 

0 

0 

0 

0 

Medium  

34  75  ' 

92.5 

17.5 

10 

16 

170.75 

250 

0 

7012 

Large  

60  75 

191.25 

33.0 

22 

64 

371 

463 

0 

14  466 

Production 

Small  

0 

0 

0 

0 

0 

0 

0 

0 

0 

Medium  

2325 

73.5 

12.5 

10 

16 

135.25 

240 

0 

5.473 

Large  



.. 

.... 

1  

Exhibit  6  provides  EPAs  estimate  of 
the  unit  burden  hours  and  costs 
required  to  maintain  an  FRP  (i.e., 
subsequent  year  burdens  following 
initial  year  plan  preparation  burden). 
FRP  maintenance  includes  activities 


such  as  completing  records,  conducting 
exercises,  and  reviewing  and  updating 
the  FRP  as  necessary.  The  regulation 
does  not  contain  significant 
recordkeeping  requirements,  but  the 
estimated  burden  hours  for  clerical 


labor  may  include  some  recordkeeping 
activities.  The  estimates  in  Exhibit  6 
apply  to  existing  facilities  with  response 
plans. 


Exhibit  6.— Estimated  Unit  Burden  Hours  and  Costs  for  Maintaining  Facility  Response  Plans 


Burden  hours 

Cost 

Type  of  facility 

Managerial 

Technical 

Clerical 

Foreman 

Labor 

Total 

Capital 

O&M 

Total 

uni! 

(S58  61) 

(S40.17) 

(S18.32) 

(833.33) 

(822.22) 

den 

cost 

Storage/Consumption 

Small  

0 

0 

0 

0 

0 

0 

0 

0 

0 

Medium   

7.5 

185 

2 

10 

16 

54 

0 

0 

Si  908 

Large  

15.0 

45.0 

8 

22 

64 

154 

0 

0 

4.989 

Storage/Distnbution: 

Small  

0 

0 

0 

0 

0 

0 

0 

0 

0 

Medium  

7.5 

19.5 

2 

10 

16 

55 

0 

0 

1  948 

Large  

17.0 

58.0 

10 

22 

64 

171 

0 

0 

5,665 

Production 

Small  

0 

0 

0 

0 

0 

0 

0 

0 

0 

-    Medium  

7.5 

185 

2 

10 

16 

54 

0 

0 

1.908 

Large  
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Total  Annual  Expected  Facility  Burden 
and  Cost 

Tht!  fiitdl  anrui.il  bunit'ri  and  (.nst  for 
all  t'xistiiii;  facilitit!s  ami  all  new 
facilities  an*  shown  in  Kxhibit  7  The 
current  K^R  that  was  siihniittt'ci  to  the 
Office  of  ManagtMnent  and  Budget 
includes  simdar  Inirden  and  c:ost 
estimates  for  the  first  vear  of  the  current 
ICR,  however  the  annual  burdens 


presented  in  this  notice  are  calculated 
based  on  the  third  and  final  year  of  the 
current  K.R  .Approximately  9.900 
facilities  are  re(]uired  to  perform 
activities  in  the  final  year  of  the  current 
ICR  Of  these,  over  4.300  new  facilities 
will  int:ur  a  combined  burden  of  2,600 
li(jurs  and  SI  30.000  to  become  familiar 
with  the  rule  and  determine  that  they 
are  not  required  to  prepare  such  plans 


Each  vear  approximately  65  new 
facilities  will  determine  that  they  are 
required  to  prepare  such  plans  and  will 
incur  a  combined  burden  of  21.000 
hours  and  S850.000  to  do  so. 
Approximately  5.500  existing  facilities 
are  required  to  maintain  existing  plans 
and  will  incur  an  annual  combined 
burden  of  about  800,000  hours  and 
526,000,000  to  do  so. 


Exhibit  7.— Total  Estimated  Annual  Burden  Hours  and  Costs  for  All  New  and  Existing  Facilities 


Burden  hours 

Cost 

Type  of  tacility 

Managerial 
($58.61)       1 

Technical 
($4017) 

Clencal 
($1832) 

Foreman 
($33  33) 

Latx>r 
($22  22) 

Total  bur- 
den 

Capital 

O&M 

Total 

Existing  Facilities 
Small 

0 

7,050 
74.084 

0 

404  25 
3.335  5 

868 
805 
156 

0 

17.955  0 
240.571  0 

0 

1  004  5 
9.954  5 

0 

0 

3120 

0 

1,880  0 
41  954  0 

0 

191  5 
1.8130 

0 

402  5 

39  0 

0 

9.400 
100  980 

0 

110 
1.188 

0 

0 

0 

0 

15,040 
293,760 

0 

176 
3,456 

0 
0 
0 

0 

51.325 
751.349 

0 

1  886  25 

19,747 

868 

1  207  5 

507 

0 

0 
0 

0 

2  720 
24,749 

0 
0 
0 

0 

0 
0 

0 

0 
0 

0 
0 
0 

0 

Medium   

Large              

New  Facilities  that  are 
Preparing  FRPs 
Small               

S1.817.325 
24  671,998 

0 

Medium  

Large       

77  860 
769,771 

New  Facilities  that  are  not 
Preparing  FRPs. 
Small         

54,345 

Medium     

55,360 

Large        

22  469 

As  part  of  the  .Agenc  v's  efforts  to 
reduce  the  overall  papt-rwork  huni'Mi  on 
regulated  fac  ilities.  EP.-\  solicits 
comments  on  how  the  AgeiK  \  (  oiild 
best  reduce  tht-  total  paperwork  burden 
hours  for  this  rule  while  iii.iiiit.iiiiiiig  an 
effective  level  iiffnvironiiiciit.il 
protection    EF'.\  also  solicits  public 
(Mimments  U\  (i)  evaluate  whether  the 
proposed  (  (illei  tioii  of  inform. itioii  is 
necess.ir\  tor  the  proper  perforiii.ini  e  of 
the  functions  of  the  .\i;eii(  \.  including 
whether  the  information  will  h.ive 
practic.il  utilitv.  (nl  ev<iluate  the 
accuracv  ot  the  .Xgciii  v  s  csliin.itr  of  the 
burden  of  the  proposi-d  i  ollct  timi  ot 
inforniiitioii.  im  IuiIiiil;  ibe  \..iliilit\  nl 
the  methodologv  .iiul  .issuiiiptioiis  usfd. 
(ill)  enh.uu  e  the  i|u.ilil\  .  utilit\'.  .tnd 
claritv  of  the  inform.ition  to  be  i  nllfi  ted 
and  (i\)  miniiiir/.e  llie  burden  of  the 
collei  tioii  lit  iiitonii.ition  on  tbosi'  who 
.ire  to  respond,  iiii  ludiiii;  through  tbi' 
use  ot  .qipropri.itr  tei  linologu  ,il 
C()lle(  tioii  te(  lini(|ues 

No  person  IS  reipiired  to  respond  to  .i 
(  ollei  tion  of  iiitorni.itinii  unless  it 
displ<i\s  ,1  (  iirreiitK  \.ilui  OMB  i  ontrol 
number  The  ( )MB  i  ontrol  mimbi-rs  lur 
KB.A's  n-gul.itions  ,ui'  ilispl.ivi-ii  ,it  4(1 
(!FR  p.irl  ')   .St'iid  (  oiuinents  reg.irdinv; 
these  in, liters,  or  ,iin  other  .isju't  ts  ot  tht- 
intomi.itiiin  i  oIIim  tmn.  iiu  hiding 
suggestions  lor  r>"diii  mv,  the  biirdfii.  In 
the  .iddress  listed  under  ADDRESSES  near 
the  lop  ot  Ibis  ill II  uinent. 


D.iIimI    M,i\  J  t    JOdil 
Stephen  D.  LuHi^, 

Dirt'i  lur.  Uflicf  uj  ttmrgvncy  and  Hftnfdial. 
Response. 

TR  n...    Oll-l  r,Ml  Filed  5-30-()0:  8:45  am] 
BILLING  COOE  M6O-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[SW-FRL-6707-3] 

Notice  of  Final  Decision  on  Request  by 
FMC  Corporation  for  an  Extension  of 
the  Land  Disposal  Restrictions 
Effective  Date  for  Five  Waste  Streams 
Generated  at  the  Pocatello,  Idaho 
Facility 

AGENCY:  Fnviroiirneiit.d  Prnleition 
Ageni  \  IKl'.M 

ACTION:  N'ntli  e  iif  fm.il  del  ision 

summary:  The  Hl'A  is  today  approving 
the  rec|uest  submitted  by  FMC 
( torpor. ition  (FM(')  for  a  one-vear  Case- 
In  -(  ;,ise  (CBC;)  extension  of  the  M,iv  26, 
21)01),  elfei  live  date  of  the  R(  IRA  land 
dispiisal  restrii  tions  |I,I)Rsl  appliiable 
to  h.i/.irdous  wastes  generated  b\  FM(. 
Tills  .n  tion  res[)onds  to  the  recjuest 
submitted  b\  I-"M(;,  under  the 
prill  edures  lor  case-bv-case  extensions 
U>  ,ui  effe(.ti\e  date.  whi<  h  allow  anv 
person  to  recjuest  the  .■\dnmiistrator  to 
.i[)pro\  e,  on  a  case-by-case  basis,  an 


extension  of  the  applicable  effective 
date  of  the  LDRs   FMC  requested  the 
CBC;  extension  due  to  the  lack  of 
available  treatment  capacity  for  five 
waste  streams  and  the  need  for 
additiimal  time  to  design.  (  onstruct,  and 
begin  operation  of  an  on-site  treatment 
pl.iiit  to  tre.it  those  wastes.  As  discussed 
in  the  notice  of  proposed  decision  (See 
Mar(  h  H,  2000),  EPA  c:oncludes  that 
FMC  has  ade(]Ucjtelv  made  eai  h  of  the 
seven  tiemonstrations  required  b\' 
statute  in  order  for  EPA  to  approve  a 
CBC  extension  to  the  LDR  effective  date. 
.■\s  a  result  of  todav's  action,  FMC 
Pi)(  atello  (.an  continue  to  manage  the 
five  subject  wastes,  as  currentlv 
m.inaged  in  on-site  surface 
impoundments,  until  May  26.  2001. 
without  being  subject  to  the  LDRs 
■ipplii  able  to  these  wastes  If  warranted, 
EPA  may  grant  a  renewal  of  this 
extension,  for  u[)  to  one  vear,  which,  at 
a  maximum,  would  extenti  the  effective 
date  of  the  LDR  for  these  wastestreams 
to  Mav  26.  2002. 

DATES:  This  case-hy-case  extension 
becomes  effective  on  May  26.  2000 
ADDRESSES:  The  offi(.ial  record  for  this 
.iction  IS  identified  as  Docket  Number 
F-2000-FMCF-FFFFF  Public 
(  omments  and  supporting  materials  are 
a\ail<ible  for  viewing  in  the  RC^RA 
Information  Center  (RIC).  located  at 
Crystal  Catewav  1.  First  Floor.  1235 
lefferson  Davis  Highway.  Arlington.  V.^. 
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The  RIC  is  open  from  9  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding 
federal  holidays.  To  review  docket 
materials,  it  is  recommended  that  you 
make  an  appointment  by  calling  (703) 
603-9230.  You  may  copy  a  maximum  of 
100  pages  from  any  regulator^'  docket  at 
no  charge.  Additional  copies  cost  50.15/ 
page.  The  index  and  some  supporting 
materials  are  available  electronically. 
See  the  SUPPLEMENTARY  INFORMATION 
section  for  information  on  accessing 
them. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

general  information  about  this  notice, 
contact  the  RCRA  Hotline  at  (800)  424- 
9346  or  TDD  (800)  553-7672  (hearing 
impaired).  In  the  Washington.  DC, 
metropolitan  area,  call  (703)  412-9810  or 
TDD  (703)  412-3323. 

For  more  detailed  information  on 
specific  aspects  of  this  CBC  extension, 
contact  William  Kline,  Office  of  Solid 
Waste.  5302W,  U.S.  Environmental 
Protection  Agency.  Ariel  Rios  Building, 
1200  Pennsylvania  Avenue,  NW., 
Washington,  DC  20460,  (703)  308-8440, 
[e-mail  address: 
kline.bill@epamail.epa. gov). 

SUPPLEMENTARY  INFORMATION:  The  index 
of  supporting  materials  evaluated  by 
EPA  in  reaching  our  determination  to 
propose  approval  of  the  requested  CBC 
extension  is  available  on  the  Internet. 
You  will  find  this  index  at  <http:// 
www.epa.gov/epaoswer/hazwaste/ldr/ 
fmc.htm>. 

The  information  in  this  section  is 
organized  as  follows: 

I.  Background  of  This  Notice  of  Final 
Decision 

A.  RCRA  and  Congressional  Mandate 

B.  Related  Regulatorv  Background 

C;.  Summar\'  of  PMC's  Request  for  a  CBC 

Extension 
D  Relationship  of  this  CBCl  Extension  with 

the  RCR.^  Consent  Decree  for  FMC 

Pocatello 
E.  Summar>'  of  EPA's  Evaluation  of  PMC's 

Demonstrations  Under  40  CPR  268.5(a) 

II.  What  Are  EPA's  Responses  to  Comments 
Submitted  on  the  Notice  of  Proposed 
Approval  of  CBC  Extension? 

A.  Will  the  Proposed  LDR  Treatment  Plant 
have  Sufficient  Capacity? 

B   Do  the  Surface  Impoundments  (Ponds  17 
and  18).  to  be  LIsed  During  the 
Extension.  Meet  the  Minimum 
Technological  Requirements  of  40  CPR 
268,5  (h)(2)? 

C.  Has  EPA  Consulted  Adequately  with  the 

Tritjes? 

D.  Other  Issues  Not  Directly  Related  to  the 

CBC  Extension 


III.  What  Is  EPA's  Final  Determination  on 
FMC's  Request  for  a  CBC  Extension? 

IX.  Administrative  Requirements 

I.  Background  of  This  Notice  of  Final 
Decision 

A.  RCRA  and  Congressional  Mandate 

The  Resource  Conservation  and 
Recovery  Act  (RCRA)  establishes  a 
program  for  controlling  hazardous  waste 
from  the  time  it  is  generated,  through  its 
treatment  and  storage,  until  its  ultimate 
disposal.  EPA's  regulations 
implementing  RCRA  are  listed  in  Title 
40  of  the  Code  of  Federal  Regulations 
(CFR).  Within  Title  40.  the  hazardous 
waste  regulations  are  listed  in  Parts  260 
through  268.  and  270  through  272. 

Congress  enacted  the  Hazardous  and 
Solid  Waste  Amendments  (HSWA)  of 
1984  to  amend  the  Resource 
Conservation  and  Recover\'  Act.  These 
amendments  imposed  additional 
responsibilities  on  persons  managing 
hazardous  wastes.  Among  other  things, 
HSWA  required  EPA  to  develop 
regulations  that  prohibit  the  land 
disposal  of  certain  hazardous  wastes  by 
specified  dates  in  order  to  protect 
human  health  and  the  environment. 
EPA  also  was  required  to  set  "levels  or 
methods  of  treatment,  if  any,  which 
substantially  diminish  the  toxicity  of 
the  waste  or  substantially  reduce  the 
likelihood  of  migration  of  hazardous 
constituents  from  the  waste  so  that 
short-term  and  long-term  threats  to 
human  health  and  the  environment  are 
minimized."  Characteristic  hazardous 
wastes  must  be  treated  not  only  to 
remove  the  characteristic  property  that 
identifies  them  as  hazardous,  but  also  to 
treat  any  hazardous  constituents  that 
may  be  present  in  the  wastes  in 
significant  concentrations  (so-called 
"underlying  hazardous  constituents"). 
See  Chemical  Waste  Management  v. 
EPA,  976  F.  2d  2,  14-17  (D.C.  Cir.  1992). 

Congress  recognized  that  adequate 
alternative  treatment,  recovery,  or 
disposal  capacity  which  is  protective  of 
human  health  and  the  environment  may 
not  always  be  available  by  the 
applicable  statutory  effective  dates.  As 
such,  EPA  is  authorized  to  grant  a 
national  capacity  variance  from  the 
effective  date  which  would  otherwise 
apply  to  specific  hazardous  wastes, 
based  on  the  earliest  dates  that  such 
capacity  will  be  available  but  not  to 
exceed  two  years.  In  addition,  EPA  is 
authorized  to  grant  an  additional 
extension  of  the  applicable  LDR 
deadline,  on  a  case-by-case  basis,  for  up 
to  one  year.  Such  an  extension  is 
renewable  once  for  up  to  one  additional 
year.  The  specific  requirements  for 
obtaining  a  CBC  extension  of  a  Land 


Disposal  Restriction  (LDR)  effective 
date,  the  subject  of  this  notice  of 
proposed  decision,  are  found  in  Pari 
268 — Land  Disposal  Restrictions, 
§  268.5(a),  which  rule  essentially  recites 
the  statutorv  criteria  found  in  RCR.^ 
section  3004  (h)(3), 

B  Related  Regulatory  Background 

On  Ianuar>-  25.  1996  (61  FR  23381. 
EPA  published  a  supplemental 
proposed  rule  that  addressed  land 
disposal  restrictions  applicable,  among 
others,  to  characteristic  mineral 
processing  wastes.  On  behalf  of  its 
elemental  phosphorous  plant  located  in 
Pocatello,  Idaho  (FMC  Pocatello),  FMC 
submitted  a  petition  to  request  a  two- 
year  national  capacity  variance  from  the 
Phase  IV  LDR  requirements,  citing  the 
lack  of  available  treatment  capacity  in 
the  U.S.  for  certain  wastes  generated  by 
its  Pocatello.  Idaho  facility.  FMC  later 
submitted  supplemental  com.ments  to 
its  petition  for  a  national  capacity 
variance,  informing  EPA  that  it  could 
not  design  a  treatment  unit  for  its  wastes 
until  the  applicable  treatment  standards 
and  the  wastes  subject  to  treatment  were 
defined. 

On  May  12.  1997  (62  FR  26041).  EPA 
proposed  to  grant  a  two-year  national 
capacitv  variance  for  three  waste 
streams  (Medusa  Scrubber  Blowdown, 
Anderson  Filter  Media  Rinsate.  and 
Furnace  Building  Washdown)  generated 
at  the  Pocatello,  Idaho  facility.  FMC 
submitted  comments,  noting  that  the 
Anderson  Filter  Media  Rinsate  now  had 
been  eliminated,  using  pollution 
prevention.  However.  FMC  identified 
three  additional  waste  streams 
(Precipitator  Slurry.  NOSAP  Sluny.  and 
Phossv  Water)  generated  in  the  same 
elemental  phosphorous  production 
process  for  which  treatment  capacity 
was  not  available  and  likewise  needed 
to  be  granted  the  proposed  two-year 
national  capacity  variance. 

On  May  26,  1998  (63  FR  28556),  EPA 
promulgated  the  Final  LDR  Phase  IV 
rule  and  granted  a  two-year  national 
capacitv  variance  for  newly  identified 
characteristic  wastes  from  elemental 
phosphorous  processing,  including  the 
five  waste  streams  generated  at  FMC's 
facility'  in  Pocatello.  Idaho.  This 
national  capacity  variance  extended  the 
LDR  effective  date  for  these  wastes  to 
May  26,  2000. 

On  July  12,  1999,  FMC  Corporation 
submitted  to  EPA  a  request,  aJong  with 
documentation  to  support  the  required 
seven  demonstrations  in  section  268.5. 
for  a  one-vear  CBC  extension  of  the  LDR 
effective  date  for  the  five  waste  streams 
generated  at  its  facility  located  in 
Pocatello.  Idaho. 
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On  Man  h  H,  2()()(),  Kl' A  [)r<)[iiist'(i  ti. 
apprdvt-  tht-  ('BC  cxtfrisiDn  r«'(nifstt'(i  hv 
FMC  C'orpor.itiDn  to  t^xteiui  the  LDK 
effectivf  date  for  thf  five  vvastn  strtiams 
^«'IU'ratHd  at  its  facilitv  hxiated  in 
Pocatt'llo.  Idaho  (S.'f«  tiS  VR  lJ2;r<  for 
dt'tails  of  the  noticf  of  pro[)os('(i 
approval  of  this  (.Hi.  extension  )  The 
proposed  extension  would  allow  FMfl 
Pocatello  to  ( ontinue  managing  these 
wastes  in  on-siti>  surface  impoundments 
until  May  26.  2001.  while  FMC  designs 
and  constructs  a  treatment  plant  to  treat 
these  waste  streams  to  BOAT  stanclards 
As  tiisc  ussed  helow  in  Section  I! — onlv 
the  Flirt  Hall  Business  (iouncil  (on 
behalf  of  the  Shoshone-Bannock  Tribes) 
and  FMC  Corporation  submitted 
commtmts  on  the  notice  of  propostid 
approval  of  this  CBC  o.xtension 

The  Federal  Trade  (Jommission  (^T(;) 
approved  the  proposed  plan  by  FMC 
and  Solatia.  Inc.  to  operate  a  joint 
venture  company,  known  as  Astaris 
Idaho  LLC.  comprising  the  combined 
phosphorous  chemical  businesses  of 
FMC  Corporation  and  Solutia.  Inc 
Effective  April  17,  2000,  Astaris  Idaho 
LLf]  became  the  owner  and  operator  of 
the  Pocatello  facility   ,\s  such.  Astaris 
Idaho  LLC  is  responsible  for  the 
construction,  operation,  and 
maintenance  aspects  of  the  LDR 
Treatment  Plant   However.  VM(.  retains 
responsibility  for  funiiing  the  capital 
costs  and  for  implenuniting  all  KCKA 
Consent  Decree  projects,  including  the 
proposed  LDR  Treatment  Plant   For  the 
sake  of  simplicity,  for  the  purposes  of 
this  notice  of  final  iiei;ision  on  the 
requested  (;B("  extension,  wo  simply 
will  refer  to  V\W,  as  the  <ippli<.ant  for 
the  (!BC  extension   Hnwever.  where 
appro[)ri.ite.  the  name  FMC  .ilso  is 
construtid  as  encompassing  the  FMC/ 
Astaris  Idaho  LLC;  joint  venture 

C  SiimtTKin'  nf  FMCs  Request  t"r  ii  CIH'. 
Extrnsicin 

FMt.'s  CBC  extension  request  is  for 
five  waste  streams,  generated  in  the 
production  of  elemental  ()hosphorous; 
(1)  Non  Hazardous  Slurry  Assuranc:e 
Proje(  t  (NOSAP)  Slurry.  (2)  Medusa 
Scrubber  Blowdovvii,  [:\)  Furnat  e 
Building  VVashdovvii.  (4)  Preci()itator 
Slurry,  and  (5)  Phossy  W.iter  These  five 
waste  streams  are  generated  in  large 
quantifies  (s(M'  the  chart)  and  pose 
unitpie  handling,  treatment,  and 
disposal  considerations,  given  the 
presence  of  elemental  [ibosphorous  and 
cyanidt\  (  ausing  the  wastes  to  exhibit 
the  characteristic  of  reactivity  for 
phosphine  and  hydrogen  cyanide  gas. 
And  also  to  exhibit  the  characteristic  of 
ignitabilitv   Kach  of  these  waste  streams 
also  contains  varying  levels  of  Naturally 
Occurring  Radioactive  Material  (NORM) 


whi(  h  pose  special  treatment  concerns 
for  off-site  (  innmen  lal  TSDs. 

Quantity  of  FMC  Waste  Streams 
Generated 


Quantity  gen- 

erated in  mil- 

Waste 

lions  o( 

gallons  per 

year 

Precipitator  Slurry  

4 

NOSAP  Slurry  (treated  pre- 

cipitator slurry)   

21 

Phossy  Water        

89 

Medusa  Scrubtjer  Slowdown 

55 

Furnace  Building  Washdown 

93 

FMC  requested  the  CBC  extension  due 
to  the  lack  of  available  treatment 
capacity  for  these  five  waste  streams 
and  the  need  for  additional  time  to 
design,  constnict.  and  begin  operation 
of  an  on-site  LDR  Treatment  Plant 
(vSystera).  This  proposed  treatment  plant 
would  use  a  combination  of 
clarification,  the  Anoxic  form  of  the 
Zimpro  treatment  process  (an  anoxic 
aggressive  caustic  hydrolysis  at  elevated 
temperaturt>  and  pressure),  pH 
afljustment.  filtration,  and  stabilization 
to  treat  the  FMC!  P(K:atello  waste  streams 
to  meet  the  applicable  BDAT  standards, 
including  reducing  the  levels  of 
elemental  phosphorous  and  cyanide  in 
the  wastes  such  that  the  treated  wastes 
do  not  exhibit  the  characteristic  of 
reactivity  for  phosphine  .ind  hydrogen 
(  yanide  gas  or  exhibit  the  characteristic 
of  ignitabilitv 

Currently,  thest-  five  waste  streams  are 
in.inaged  in  on-site  surface 
imjioundments  and  must  be  kept 
( iivered  with  water  to  prevent  ignition. 
The  surface  impoundments  into  which 
these  wastes  will  be  managed  during  the 
(!BC  extension  were  constructed  to  m»»«>t 
the  R(;RA  minimuni  technological 
re(]uirements  of  40  CFR  2(iH.r)(h)(2) 
Specifically,  the  off-specification 
PrtH  ipitator  .Slurrv,  Furnace  Building 
Washdown.  Medusa  Scrubber 
Slowdown,  and  Phossy  Water  waste 
streams  are  pumped  to  a  surface 
impoundment,  designated  as  Pond  18, 
for  ( larification.  The  NOS.\P  Slurrv  is 
pumped  to  .mother  surface 
impoundment.  Pond  17.  Once  the  LDR 
Treatment  Plant  is  operational, 
prec  ipitator  slurry-  will  be  treated  by  it 
and  the  discharge  to  Pond  17  will  be 
eliminated,  thereby  eliminating  the 
.NOS.\P  Slurry  waste  stream.  Operating 
the  LDR  Treatment  Plant  also  will 
eliminate  the  need  for  the  continued 
discharge  of  these  five  waste  streams  to 
the  on-site  ponds. 

FMf^  has  provided  documentatiori 
showing  that  they  initiated  research  and 


development  efforts  in  1990  to  develop 
the  technology  needed  to  treat  the 
Pocatello.  Idaho  facility's  elemental 
phosphorous  production  waste  streams 
to  mi>et  anticipated  LDR  standards.  FMC 
also  submitted  the  results  of  extensive 
surveys,  involving  approximately  200 
commercial  TSD  facilities  nationwide, 
that  it  conducted  in  an  attempt  to  find 
off-site  available  treatment  capacity 
These  surveys  indicated  that  no 
commercial  TSD  facility  contacted  was 
able  or  willing  to  treat  the  Pocatello 
waste  streams  The  chemical  properties 
of  these  waste  streams,  along  with  the 
volumes  generated,  are  among  the 
reasons  given  by  commercial  facilities 
for  not  being  able  or  desiring  to  treat 
these  waste  streams.  Corroborating 
FMC's  docTumentation,  EPA  has  not 
received  any  statement  or  other 
indication  from  commercial  hazardous 
waste  TSD  facilities  that  treatment 
capacity  exists  for  these  FMC  waste 
streams. 

FMC  spent  considerable  time  and 
effort  on  identifying  an  appropriate 
treatment  technology  for  these  waste 
streams.  However,  FMC  determined  that 
it  could  not  finalize  development  of  the 
treatment  technology,  design  the  LDR 
Treatment  Plant,  obtain  permits, 
construct  the  LDR  Treatment  Plant,  and 
begin  operating  the  LDR  Treatment 
Plant  within  the  two-year  period  of  the 
current  national  capacity  variance  that 
expires  on  May  26.  2000.  As  such,  in 
luly  1999,  FMC  submitted  its  request  to 
EPA  for  a  CB(]  extension  to  further 
extend  the  LDR  effective  date  for  the 
subject  five  waste  streams  generated  at 
its  Pocatello.  Idaho  facility. 

On  March  8.  2000.  EPApublished  a 
notice  of  intent  (65  FR  12233)  to 
approve  FMC^s  request  for  a  one  year 
extension  of  the  LDR  effective  date, 
based  upon  a  determination  that  FMC 
had  fulfilled  the  criteria  of  40  CFR 
268.5(a)  which  sets  forth  the  requited 
demonstrations  to  be  made  in  requesting 
a  CBC;  extension  of  a  LDR  effective  date. 

D  Rplcitinnsbip  of  the  CBC  Extension 
With  the  RCR.'\  Consent  Decree  for  FMC 
Pocatello 

To  settle  charges  that  it  repeatedly 
bad  violated  hazardous  waste 
regulations,  including  numerous  RCRA 
violations  involving  the 
mismanagement  of  ignitable  and 
reactive  wastes  in  on-site  ponds,  FMC 
negotiated  a  consent  decree  with  the 
United  States  government  to  pay  a  civil 
penalty  and  commit  to  bringing  the 
Pocatello  facility  into  RCRA 
compliance.  On  July  13,  1999.  the  U.S. 
District  Court  for  the  District  of  Idaho 
entered  as  final  a  Consent  Decree 
(United  States  v.  FXtC  Corp.,  Civ.  98- 
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0406-E-BLW)  requiring  closure  of 
certain  on-site  ponds,  tank  system 
upgrades  to  comply  with  RCR/\ 
standards,  and  the  implementation  of 
SEPs  to  address  air  quality.  This 
(Consent  Decree  also  mandates  certain 
requirements  regarding  the  management 
of  FMC;  Pocatello  waste  streams, 
including  site-specific  treatment 
requirements  to  deactivate  ignitable  and 
reacti\e  waste  streams,  and  the 
requirement  to  design,  construct,  and 
commence  operation  of  a  LDR 
Treatment  Plant  for  these  waste  streams 
by  no  later  than  May  2002.  prohibiting 
the  discharge  of  untreated  hazardous 
wastes  to  the  facility's  on-site  ponds 
after  May  26,  2002.  (The  terms  "LDR 
Treatment  System"  and  "LDR 
Treatment  Plant."  as  used  in  the  RCRA 
Consent  Decree  and  the  F'MC  CBC 
extension  application,  respectively,  are 
essentially  referring  to  the  same 
treatment  unit  and  associated  ancillary 
equipment,  needed  to  be  designed, 
constructed,  and  operated  in  order  to 
treat  the  FMC  Pocatello  hazardous  waste 
streams  to  meet  the  applic^able  LDR 
requirements.)  The  RCR.\  Consent 
Decree  does  not  negate  the  need  for 
FMC  to  pursue  CBC  extension(s),  as 
needed,  to  allow  the  continued 
discharge  of  the  LDR  subject  wastes  to 
on-site  surface  impoundments  beyond 
the  May  26,  2000  expiration  date  (jf  the 
current  national  capacity  variance.  As 
w(>  discussed  in  the  March  8.  2000, 
notice  of  proposed  approval  of  this  CBC 
extension,  although  there  is  no  direct 
connection  between  EPA's  appro\al  of 
FMC's  request  for  a  one  year  extension 
to  the  LDR  effective  date  and  the 
Consent  Decree,  EPA  believes  that 
P'MC's  compliance  with  the  terms  of  the 
RCRA  Consent  Decree  bolster  certain  of 
the  demonstrations  required  by  RCR,^ 
sec:tion  3004(h)(3)  and  the 
implementing  rules  to  obtain  the 
requested  CBC  extension.  EPA  views 
these  courses  of  action  as  ensuring 
consistency  of  both  the  CBC  extension 
and  RCRA  Consent  Decree  processes 
and  complementary  in  compelling  FMC 
toward  providing  the  necessary 
treatment  capacity  to  properly  manage 
the  subject  waste  streams.  Conversely, 
approval  of  this  CBC  extension 
obviously  does  not  alter  any  terms  of  the 
RCRA  Consent  Decree,  since  there  is  no 
direct  connection  between  the  Consent 
Decree  and  this  proceeding. 

E.  Summan'  of  EPA's  Evaluations  of 
FMCs  Demonstrations  Under  40  CFR 
268.5lal 

The  following  is  a  summary  of  each 
of  the  seven  demonstrations  required 
under  40  CFR  268.5(a)  to  obtain  a  CBC 
extension  and  EPA's  evaluation  of  the 


adequacy  of  the  demonstrations  made 
by  FMC  Pocatello. 

1.  Section  268.5(a)(1)— The  Applicant 
(FMC)  Has  Made  a  Good-Faith  Effort  To 
Locate  and  Contract  With  Treatment. 
Recovery,  or  Disposal  Facilities 
Nationwide  To  Manage  Its  Waste  in 
Accordance  With  the  LIDR  Effective  Date 
of  the  Applicable  Restriction  (i.e  .  May 
26. 2000) 

When  faced  with  pending  regulation 
under  the  Land  Disposal  Restrictions, 
FMC  initially  surveyed  168  treatment, 
storage,  and  disposal  facilities  (TSDs) 
throughout  the  nation,  in  an  effort  to 
locate  commercial  treatment  or  disposal 
capacity.  None  of  these  facilities  was 
able  or  willing  to  provide  treatment  or 
disposal  capacity  for  the  FMC  Pocatello 
waste  streams.  Various  reasons  were 
noted  by  the  TSDs  in  declining  to 
manage  these  waste  streams,  including 
the  presence  of  elemental  phosphorous, 
the  potential  for  generation  of 
phosphine  gas,  levels  of  naturally 
occurring  radioactive  materials  (NORM), 
and  the  volume  of  wastes  to  be 
managed.  Likewise,  EPA  was  not  aware 
of  any  available  capacity  for  these  waste 
streams.  FMC  provided  these  findings  to 
EPA  in  support  of  its  request  for  a 
national  capacity  variance  for  the 
subject  w'aste  streams.  Given  these 
findings,  as  well  as  EPA  not  being  aware 
of  the  availability  of  treatment  capacity 
for  these  waste  streams,  and  no 
commercial  (or  other)  entity  providing 
waste  treatment  disputing  these 
conclusions,  EPA  granted  a  national 
capacity  variance  for  the  FMC  Pocatello 
waste  streams,  extending  the  LDR 
effective  date  for  these  waste  streams  to 
May  26,  2000.  (See  63  FR  28556,  May 
26.  1998.) 

In  early  1999.  FMC  conducted  a 
follow-up  sur\'ey  of  available  treatment 
capacity  at  TSDs  to  support  its  request 
for  a  CBC  extension.  This  survey 
indicated  that  there  still  was  no  TSD 
facility  able  or  willing  to  treat  the  FMC 
Pocatello  waste  streams. 

EPA  is  convinced  that  FMC  has  made 
concerted  and  reasonable  efforts  to 
locate  adequate,  alternative  treatment 
capacity  for  the  five  waste  streams  for 
which  it  is  requesting  a  CBC  extension 
of  the  LDR  effective  date,  but  that  no 
such  treatment  capacity  exists.  EPA's 
own  independent  evaluation  confirms 
absence  of  any  available  alternative 
treatment  capacity  for  these  wastes  at 
this  time.  EPA  thus  finds  that  FMC  has 
adequately  fulfilled  the  requirements  of 
this  demonstration. 


2.  Section  268.5  (a)(2)— The  Applicant 
(FMC  )  Has  Entered  Into  a  Binding 
Contractual  Commitment  To  Construct 
or  Otherwise  Provide  Altefnatu  e 
Treatment,  Recover>\  or  Bfeposal 
Capacity  That  Meets  th^Treatment 
Standards  Specified  in  40  CFR  Part  268. 
Subpart  D  or.  Where  Treatment 
Standards  Have  Not  Been  Specified. 
Such  Treatment.  Reco\ery.  or  Disposal 
Capacity  Is  Protective  of  Human  Health 
and  the  En\ironment 

FMC  has  provided  documentation 
that  it  has  entered  into  a  c  ontract  with 
Raytheon  Engineers  and  Constructors  to 
design,  engineer,  and  construct  the  LDR 
Treatment  Plant.  In  addition  to  this 
contract,  FMC  also  provided  other 
documentation,  including  corporate 
appro\  al  of  funds,  purchase  orders  for 
equipment,  supplies,  and  services  thai 
further  support  its  demonstration  of  a 
binding  contractual  commitment  to 
construct  the  LDR  Treatment  Plant. 

EPA  also  notes  that  the  RCR.^  Consent 
Decree  imposes  an  additional  binding 
legal  commitment  on  FMC  to  construct 
the  LDR  Treatment  System.  Under  the 
RCR.-^  Consent  Decree.  FMC  is 
compelled  to  design  and  construct  the 
proposed  LDR  Treatment  Svstem  bv 
May  2002.  If  FMC  fails  to  meet  the" 
stipulations  of  this  RCRA  Consent 
Decree,  it  will  be  subject  to  significant 
monetar\'  penalties. 

We  conclude  that  FMC  has  provided 
the  necessary  documentation  to  meet 
this  demonstration  of  its  bindiuE 
contractual  commitment  to  provide  the 
on-site  treatment  capacity  needed  to 
treat  the  subject  waste  streams  generated 
at  the  Pocatello.  Idaho  facility  to  BDAT 
standards. 

3.  Section  268.5  (a|(3)— Due  to 
Circumstances  Beyond  the  Applicant's 
(FMC's)  Control.  Such  .•\lternati\p 
Capacity  Cannot  Reasonably  Be  Made 
Available  by  the  Applicable  Effective 
Date.  This  Demonstration  May  Include  a 
Showing  That  the  Technical  and 
Practical  Difficulties  Associated  With 
Providing  the  .Alternative  Capacity  Will 
Result  in  the  Capacity  Not  Being 
Available  by  the  Applicable  Effective 
Date 

The  fi\e  waste  streams  for  which  FMC 
requests  a  CBC  extension  pose 
numerous  and  essentially  unique 
treatment  problems,  as  evidenced  bv  the 
non-availability  of  commercial 
treatment  capacity.  Since  the  early 
1990s.  FMC  has  committed  considerable 
resources  toward  determining  and 
developing  the  most  appropriate 
treatment  technology  for  these  waste 
streams.  e\'aluating  more  than  50 
potential  waste  treatment  technologies. 
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Hnvvfvcr.  Ill  >i(l(lili(in  tn  solviiit;  the 
ti;(:hni(:<il  prolilfiii.s  (jomhI  l)y  ihi'sc 
waste  .streams.  FM('  al.sii  has  needed  l<i 
know  the  final  Phase  I\'  LDK  treatment 
'.tandards  FMti's  dnc  iimentatinn  shdws 
that  it  has  made  an  intensive  effort  tii 
determine  the  treatment  te(  finology 
most  appropriate  to  treat  the  I'WC 
Pocafelhi  w.iste  streams  to  meet  the  LHR 
requirements.  Now  that  an  appropriate 
treatment  tec  hnoloi'\   process  has  heeii 
identified.  FM(i  is  proceeding  with 
plans  to  construct  the  l,DR  Treatment 
Plant.  incor[)()r<iting  the  Zimpro  anoxu 
hydrolysis  process  .is  the  principal 
treatment  technology  in  the  treatment 
system. 

We  believe  FMCl  has  acted  in  good 
faith  to  provide  the  necessary  treatment 
capacity  but  that  such  capai;itv  (  ould 
not  reasonably  be  made  available  by 
May  26,  21)00.  the  current  effective  date 
of  the  land  disposal  restriction  for  these 
waste  streams  KPA  believes  the  lack  of 
treatment  capac  ity  for  these  waste 
streams  is  due  to  circumstances  beyond 
the  c:ontrol  of  F\W.  These  waste  streams 
pose  unique  handling,  safety,  and 
treatment  ( onsiderations.  including  the 
presence  of  elemental  phosphorous  and 
cyanide,  and  the  potential  for  generation 
of  phosphine  and  hydrogen  cyanide  gas 
FMC;  has  demonstrated  to  f^PAs 
satisfaction  that  it  has  aggressively 
pursued  the  development  of  technology 
capable  of  treating  the  FMC  Pocatello 
waste  streams  to  BDAT  stamlards  aii(l  is 
actively  engaged  in  the  (iesign  and 
constnu:tion  of  the  treatment  system 
employing  this  technology  to  provide 
the  necessary  treatment  capacity 
However,  it  is  not  possible  for  FMC  to 
construct  the  I,I)R  Treatment  Plant 
needed  to  provide  the  treatment 
capacity  and  to  bie  operating  by  May  26. 
2000 

4.  Section  268.5  (a)(4)— The  Capacity 
Being  T'onstriK  ted  or  Otherwise 
Pnniiied  hv  the  Applicant  (FMC)  Will 
Be  Sufficient  To  \1anage  the  Fntire 
Quantity  of  Waste  That  Is  the  Subject  of 
the  Application 

The  proposed  LDR  Treatment  uses  a 
combination  of  lime  treatment,  anoxu: 
hydrolysis,  metal.s  precipitation, 
filtration,  and  stabili/.ition    FMC^.  in  its 
appli(,ation  for  a  ( '.W.  extension,  states 
that  the  LDR  Treatment  i'lant  to  be 
constructed  will  have  suffic  ient  capacity 
to  adecpiately  treat  the  waste  streams 
generated  hv  the  Po(  .itello.  Idaho 
fac:ilitv   FMC  has  provided 
documentation  that  ciemonslrates  this 
treatment  system  will  tre.it  the  subject 
waste  streams  to  meet  the  LDR 
treatment  st.inilards.  ilestroviiig 
elemental  phosphorous  ,ind  c  vanide, 
and  removing  the  hazardous 


I  harac  teristics  from  these  waste  streams. 
V\U'.  has  made  available  information, 
initially  designated  as  CBl.  regarding  the 
process  design  flow  and  operating 
conditions  of  the  proposed  LUR 
Treatment  Plant  The  documentation 
shows  that  FM('  plans  to  design, 
construct,  and  opt?rate  the  LDR 
Treatment  Plant  with  suffic  ient  capacity 
to  treat  not  only  the  annual  produc:tion 
of  the  five  waste  streams  that  are  the 
subject  of  the  requested  CB(;  extension 
but  also  treat,  within  five  years  of 
commencing  operation  of  the  LUR 
Treatment  Plant,  the  accumulated  solids 
in  Ptmd  18.  as  is  required  by  the  RCRA 
Consent  Decree.  As  discussed  below, 
the  Tribes,  in  comments  provided  to 
V.PA.  expressed  concern  that  the 
proposed  LDR  Treatment  Plant  may  not 
have  sufficient  capacity,  in  light  of 
recent  revised  FMC  estimates  of  the 
quantity  of  Pond  18  solids  to  be 
removed  and  treated  Based  on  the  data 
submitted  by  FMC  (as  discussed  in  the 
March  8,  2000  FR  notice)  in  support  of 
Its  request  for  a  CBC  extension,  the 
pro|ec:ted  design  capacity  of  the  LDR 
Treatment  Plant  will  be  sufficient  to 
treat  the  five  subject  waste  streams  and 
the  Pond  18  solids.  FMC  also  notes 
waste  reduction  initiatives  being 
implemented  at  the  Pocatello  facility 
will  further  ensure  that  the  LDR 
Treatment  Plant  will  be  able  to 
ac;t;ommodate  the  full  annual 
production  of  the  five  waste  streams  and 
also  meet  the  requirement  to  treat  the 
Pond  18  solids   In  a  letter,  dated  April 
24.  2000,  FMC  reaffirmed  its 
commitment  to  ensure  that  the  Pocatello 
facility  definitely  will  have  sufficient 
capacity  to  manage  the  five  waste 
streams  that  are  the  subject  of  this  (^BC 
extension   FM(;  states  that  it  does  not 
anticipate  reducing  the  production  of 
elemental  phosphorous  during  the  one- 
vear  CBC.  extension,  hut.  if  necessary,  it 
will  reduce  plant  production  to  reduce 
the  cjuantitv  of  its  waste  streams  in 
order  to  further  ensure  sufficient 
treatment  capacity 

The  RCRA  Clonsent  [)ecree  likewise 
requires  that  the  LDR  Treatment  System 
have  sufficient  c:apacity  to  treat  the 
proiiuction  wastes  and  the  ace  umulated 
solids  from  F'ond  18  Al  this  point,  FMC; 
has  completed  approximately  20%  of 
the  design  of  the  propcjsed  LDR 
Treatment  Plant   Design  work  is 
sc  heduled  to  be  completed  in  [anuarv 
2001    FPA  is  c:onvinc:ed  that  FMC  is 
committed  to  providing  the  necessary 
treatment  c  apac;itv  to  tmsure  that  the 
entire  quantity  of  thcvse  five  waste 
stre<ims.  for  which  FMC  is  requesting  a 
C;B(;  extension,  will  meet  applic;able 
BOAT  standards.  FMC  has  noted  it  will 


need  to  request  an  extension  of  this  ('B("; 
extension  to  provide  additional  time  to 
complete  the  construction  of  the 
proposed  LDR  Treatment  Plant.  At  that 
time.  FMC  will  have  completed  the 
design  of  the  LDR  Treatment  Plant  and 
will  need  to  provide  further 
confirmation  that  sufficient  treatment 
c:apacity  is  being  constructed. 

5.  ,Section  268.5(a)(5)— The  Applic:ant 
(FM(;)  F'rovidt?s  a  Detailed  Schedule  for 
Obtaining  Operating  and  Construction 
Permits  or  an  Outline  of  How  and  When 
Alternative  Capacity  Will  Be  Available 

FMC  has  provided  EPA  with  a 
proposed  schedule  for  the  design, 
construction,  and  permitting  of  the  LDR 
Treatment  Plant  to  be  constructed  at  its 
Pocatello.  Idaho  facility.  This  schedule, 
in  effect,  coincides  with  the  schedule 
outlined  under  the  Consent  Decree  for 
bringing  the  LDR  Treatment  System  on- 
line by  May  2002.  This  schedule 
provides  the  necessary  design, 
construction  and  permitting  milestones 
for  bringing  the  LDR  Treatment  Plant 
on-line  and  therefore  providing  the 
treatment  capacity  needed  to  treat  the 
subject  waste  streams  to  BDAT 
standards.  EPA  notes  that  the  one-year 
CBC  extension  being  approved  today, 
extending  the  LDR  effective  date  until 
May  26,  2001,  likely  will  not  provide 
sufficient  time  for  FMC  to  bring  the  LDR 
Treatment  Plant  into  operation.  FMC 
likely  will  need  to  request  a  renewal  of 
this  CBC  extension  to  provide 
additional  time  to  complete 
construction  and  commence  operation 
of  the  LDR  Treatment  Plant.  As  noted  in 
the  March  8.  2000  FR  notice,  FMC 
provided  a  number  of  milestones, 
including  the  startup  of  onsite 
construction  in  July  2000  and  the 
completion  of  design  and  engineering 
work  in  January  2001.  EPA  will  closely 
monitor  the  progress  being  made  by 
FMC  toward  its  stated  schedule  for  the 
design,  construction,  and  operation  of 
the  LDR  Treatment  Plant.  FMC  must 
provide  a  monthly  progress  report,  as 
discussed  below,  that  identifies  any 
delay  or  possible  delay  in  developing 
this  treatment  capacity  and  describes 
the  actions  being  taken  to  remedy  any 
such  delay.  EPA  further  will  examine 
FMC's  progress  in  meeting  these 
milestones  at  such  time  when  FMC' 
reapplies  for  an  additional  CBC 
extension,  as  anticipated. 

FMC  has  provided  the  nec;essary 
design,  construction  and  permitting 
milestones  for  bringing  the  LDR 
Treatment  Plant  on-line  and  therefore 
providing  the  treatment  capacity  needed 
to  treat  the  subject  waste  streams  to 
BDAT  standards. 
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6.  Section  268.5(a)(6)— The  Applicant 
(FMC)  Has  Arranged  for  Adequate 
Capacity  to  Manage  Its  Waste  During  an 
Extension,  and  Has  Documented  the 
Location  of  All  Sites  at  Which  the  Waste 
Will  Be  Managed 

During  this  CBC  extension,  FMC  will 
continue  to  manage  the  five  waste 
streams  in  two  of  its  on-site  surface 
impoundments,  referred  to  as  Ponds  17 
and  18.  FMC  has  provided  data  showing 
that  each  of  these  surface 
impoundments  will  have  the  necessary 
capacity  available  to  manage  these 
wastes  during  the  extension,  i.e.,  until 
May  26,  2001.  Further  assurance  of 
adequate  capacity  and  proper 
management  of  these  surface 
impoundments  (ponds)  will  be  provided 
by  FMC's  adherence  to  the  Pond 
Management  Plan,  as  required  by  the 
RCRA  Consent  Decree.  Among  other 
requirements,  the  Pond  Management 
Pleui  requires  that  pond  levels  be 
maintained  within  defined  minimum 
and  maximum  levels. 

EPA  concludes  that  FMC  has 
provided  the  documentation  necessary 
to  satisfy  this  demonstration. 

7.  Section  268.5(a)(7)— Any  Waste 
Managed  in  a  Surface  Impoundment  or 
Landfill  During  the  Extension  Period 
Will  Meet  the  Requirements  of  40  CFR 
268.5(h)(2) 

As  previously  described,  the  subject 
waste  streams  will  be  piped  directly  to 
the  on-site  surface  impoundments,  i.e.. 
Ponds  17  and  18.  FMC  has  provided 
information  demonstrating  that  both  of 
these  surface  impoundments  were 
constructed  to  meet  the  RCRA  minimum 
technological  requirements  of  40  CFR 
268.5(h)(2),  including  such  protective 
measures  as  double  liners,  leak 
detection,  and  groundwater  monitoring 
wells.  EPA  concludes  that  FMC  has 
provided  the  documentation  necessary 
to  satisfy  this  demonstration. 

II.  What  Are  EPA's  Responses  to 
Comments  Submitted  on  the  Notice  of 
Proposed  Approval  of  the  CBC 
Extension? 

The  Fort  Hall  Business  Council 
(representing  the  Shoshone-Bannock 
Tribes)  and  FMC  Corporation  submitted 
comments  in  response  to  the  March  8, 
2000  FR  notice.  These  comments 
previously  had  been  provided  to  EPA  in 
response  to  EPA's  advance 
communication  with  the  Tribes  on  the 
draft  notice  "  prior  to  the  notice  being 
published  in  the  Federal  Register.  The 
comments  provided  by  FMC  essentially 
address  each  of  the  issues  raised  by  the 
Tribes  in  these  comments.  Additional 
comments  were  submitted  by  the  Fort 


Hall  Business  Council,  subsequent  to  a 
meeting  held  with  EPA  on  May  2,  2000. 
The  following  is  a  discussion  of  and 
EPA's  response  to  each  of  the  issues 
raised  in  the  comments,  pertinent  to  the 
proposed  CBC  extension  for  the  five 
subject  waste  streams  generated  at  FMC 
Pocatello. 

A.  Will  the  Proposed  LDR  Treatment 
Plant  Have  Sufficient  Capacity? 

FMC  recently  completed  a  dispersion 
modeling  study  of  Pond  18  emissions  to 
better  understand  the  emissions  of 
phosphine  and  hydrogen  cyanide  that 
will  occur  during  removal  of  solids  from 
Pond  18.  FMC  found  that  the  potential 
magnitude  of  these  emissions  during 
removal  of  sediments  within  the  five- 
year  period  is  significantly  greater  than 
FMC  had  anticipated  when  the  RCRA 
Consent  Decree  was  negotiated.  As 
such,  FMC  requested  that  the  RCRA 
Consent  Decree  requirement  to  remove 
and  treat  the  Pond  18  solids  within  five 
years  of  the  start  of  the  LDR  Treatment 
System  be  extended  to  10  years  in  order 
to  comply  with  acute  health  standards 
for  phosphine  emissions,  EPA  denied 
the  request.  The  Tribes  also  noted  that 
FMC  recently  had  informed  them  that 
the  amount  of  sediment  expected  from 
Pond  18  would  be  greater  than 
originally  calculated.  As  such,  the 
Shoshone-Bannock  Tribes  questioned 
whether  the  proposed  LDR  Treatment 
Plant  was  being  designed  to  provide 
sufficient  capacity  to  treat  the  five 
subject  waste  streams  as  well  as  the 
accumulated  solids  from  Pond  18. 

The  removal  and  treatment  of 
accumulated  solids  from  Pond  18 
within  a  five-year  period  are  mandated 
by  the  RCRA  Consent  Decree  and  are 
not  requirements  of  this  CBC  extension. 
However,  the  demonstration  under 
§  Section  268.5(a)(4),  requiring  FMC  to 
design  the  LDR  Treatment  Plant  with 
adequate  treatment  capacity,  is 
impacted  by  the  RCRA  Consent  Decree 
requirement  that  FMC  remove  and  treat 
the  Pond  18  solids  within  five  years  of 
the  treatment  plant  commencing 
operation.  As  such,  EPA  must  be 
assured  that  the  proposed  LDR 
Treatment  Plant  indeed  will  have 
sufficient  capacity  to  treat  not  only  the 
subject  five  waste  streams  but  also  the 
Pond  18  solids.  Addressing  this  issue. 
FMC,  in  its  comments  of  March  28. 
2000,  states  "The  LDR  Treatment  Plant 
is  designed  to  manage  the  quantity  of 
production  wastes  generated  at  FMC 
Pocatello  as  well  as  the  Pond  18 
dredged  material  that  will  be  generated 
after  start-up  in  early  2002."  FMC,  in  a 
letter,  dated  April  24.  2000.  further 
reaffirmed  its  commitment  to  ensure 
that  the  Pocatello  facilitj'  definitely  will 


have  sufficient  capacity  to  manage  the 
five  waste  streams  that  are  the  subject  of 
this  CBC  extension.  FMC  has  indicated 
that,  if  necessary,  it  will  reduce  plant 
production  to  ensure  adequate  treatment 
capacity. 

It  is  critical  that  FMC  provides 
adequate  treatment  capacity  to  manage 
the  entire  quantity  of  waste  it  generates 
that  is  the  subject  of  this  CBC  extension. 
Based  on  design  capacity  information 
provided  by  FMC  to  EPA  in  support  of 
its  request  for  a  CBC  extension,  FMCs 
subsequent  statements  that  further 
assure  its  commitment  to  provide 
adequate  treatment  capacity  and  to  cut 
production,  if  needed,  we  conclude  the 
proposed  LDR  Treatment  Plant  will  be 
designed  and  operated  so  that  sufficient 
capacity  is  available  to  treat  the  five 
subject  waste  streams  as  well  as  the 
Pond  18  solids.  EPA  will  continue  to 
monitor  FMC's  efforts  to  provide  this 
treatment  capacity.  If  information 
becomes  available,  leading  EPA  to 
conclude  that  FMC  is  no  longer  able  or 
willing  to  meet  its  commitment  to 
provide  adequate  treatment  capacity. 
EPA  will  need  to  consider  revoking  this 
CBC  extension. 

B.  Do  the  Surface  Impoundments 
(Ponds  17  and  18)  That  Will  be  Used 
During  the  Extension.  Meet  the 
Minimum  Technological  Requirements 
of40CFR26a.5(h)(2)? 

As  previously  discussed,  FMC,  under 
this  CBC  extension,  will  continue  to 
pipe  the  five  subject  waste  streams  to 
the  on-site  surface  impoundments,  i.e.. 
Ponds  17  and  18.  As  such,  both  of  these 
surface  impoundments  must  meet  the 
RCRA  "minimum  technology- 
requirements"  of  40  CFR  268.5(h)(2) 
which  requires  that  impoundments 
receiving  wastes  subject  to  a  CBC 
extension  include  such  protective 
measures  as  double  liners.  leak 
detection,  and  groundwater  monitoring 
wells.  The  Tribes  stated  that  they  do  not 
believe  that  waste  managed  in  these 
surface  impoundments,  during  the 
extension  period,  will  meet  the 
requirements  of  40  CFR  268.5(h)(2). 
However,  no  specific  information  was 
provided  by  the  Tribes  as  to  why  they 
believe  Ponds  17  and  18  do  not  meet 
these  requirements.  The  Tribes  further 
stated  that  40  CFR  265.229  prohibits  the 
placement  of  ignitable  or  reactive  wastes 
in  an  impoundment  unless  the 
requirements  of  40  CFR  part  268  have 
been  met  and  the  waste  is  treated, 
rendered,  or  mixed  before  or 
immediately  after  placement  in  the 
impoundment  so  that  it  no  longer  meets 
the  definition  of  ignitable  or  reactive 
waste.  FMC.  in  its  comments,  noted  that 
the  RCRA  Consent  Decree  and  the  RCRA 
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Pond  Managnmonf  Plan  establish 
standards  for  propcrlv  inanagin^  these 
wastes  so  as  to  satisfv  these  altern.itive 
provisions   FM(i  notes  that 
Occupational  Safi>tv  and  He.ilth 
Administration  (OSHA)  stand.irds  vvdl 
be  followed  to  protect  workers,  that 
drednin^  will  be  performed  bv  remotely 
I ontroUed  apparatus,  that  phosphine 
monitoring  dnd  response  measures  will 
bt*  in-place.  and  that  there  are  no 
residences  or  recreational  areas  within 
the  projected  area  of  offsite  impact. 

The  Tribes  also  expressed  conf.erns 
regarding  the  capacity  and  management 
of  Ponds  17  and  18  In  their  comments, 
the  Tribes  questioned  whetht^r  these 
[Hinds  would  have  sufficient  capa<  itv 
given  FM(!'s  lurrent  design  criteria  for 
the  planned  LUR  Treatment  Plant, 
coupled  with  potential  delays  m 
constriK  tion  .iiid  possible  eijuipmeiit 
failures  during  demonstration  or  other 
unexpected  events.  The  Tribes  also 
stated  that  FMCl  has  not  demonstrated 
the  ability  to  man.ige  waste  and  water  in 
existing  surface  impoundments  as 
evidenced  by  jirevious  incidtnits  of 
overtopping  of  other  on-site  ponds 

PMC  has  provuied  (iata  showing  th.il 
e.ich  of  the  two  surface  impoundments, 
that  will  be  used  during  the  CHCl 
extension,  have  the  necessary'  capacity 
available  to  manage  these  wastes  during 
the  extension.  /  r  .  until  May  2().  2001 
.Mthough  it  IS  fe.isilile  that  construction 
delays,  ecpupment  iadure.  etc   could 
occur.  EPA  cannot  speculate  on  the 
probability  of  occurrence  of  such  events 
At  this  point.  KPA  is  convinced  that 
PMC:  is  continuing  to  make  a  good-faith 
effort  toward  the  design  and 
construction  of  the  proposed  1,13R 
TriMtment  Plant  so  that  operation  will 
commence  by  May  2UU2.  Although  there 
may  have  been  past  problems  with 
certain  other  on-site  FMV.  p)oniis.  EPA 
continues  to  conclude  that  the  two 
surface  impoundments  (Ponds  17  and 
18)  to  be  used  during  the  (.31.  extcmsion 
do  meet  the  minimum  tec:hnologv 
requirements,  and  in  addition,  will  be 
operated  in  a  protective  manner  and  in 
(;omplianc:e  with  other  applicable  EPA 
rules  during  th<^  one-vear  V.BC. 
extension 

KPA  is  convinced  that  the 
rcHiuirements  of  the  K(iR.-\  (ionsent 
I)ec:ree  and  the  Pond  Management 
Program  adequately  address  the  proper 
dt!sign  and  opi-ration  of  these  siirfac  e 
impoundments — to  meet  the 
requirements  for  managing  these  wastes 
in  Ponds  17  and  18  during  this  CBC 
extension.  In  addition  to  designing  the 
ponds  to  meet  the  R(;R^\  minimum 
technology  requirements.  FMC.  for 
example: 


•  Treats  pre<;ipitator  slurry  per  the 
Non-Hazardous  Slurry  Assurance 
Pro|if:t  (NOSAP)  system  operating 
requirements  prior  to  discharging  this 
waste  to  Pond  17 

•  Provides  electronic  leak  detection 
in  Pond  18 

•  Provides  a  tertiary  liner,  to  serve  as 
the  sacrificial  liner,  to  allow  removal  of 
sediments  from  Pond  18  without 
jeopardizing  the  integrity  of  the  other 
liners/leak  detection  system 

•  Provides  around  the  clock,  seven 
days  a  week,  surveillance,  inspections, 
and  recordkeeping 

•  Manages  pond  water  levels  to 
minimize  water  level  fluctuations  so 
that  solids  in  the  ponds  remain  covered 
thereby  preventing  fires.  Elec:tronic  level 
monitoring/alarm  devices  and  a  video 
surveillance  system  art'  used  to 
continuously  measure  and  record  water 
levels 

•  Manages  volume  of  water  generated 
during  normal  plant  operation  and  a 
lOO-vear.  24-hour  storm  event  to 
maintain  adecjuate  freeboard  and 
prevent  overtopping. 

•  Follows  the  Ocxupational  Safety 
and  Health  Administration  (OSHA) 
standards  to  protect  workers 

Based  on  EPA's  knowledge  of  these 
surfac:e  impoundments  and  the 
documentation  provided  by  FMC,  we 
((intinue  to  conc:lude  that  these  surface 
impoundments  (Ponds  17  and  18)  do 
meet  the  minimum  technology 
recjuirements.  and  in  additiim.  will  be 
operated  in  a  protective  manner  and  in 
compliance  with  other  applicable  EPA 
rules  during  the  one-year  C;BC; 
extension. 

The  Tribes  also  commented  that 
certain  air  emission  standards,  in 
particrular.  the  standards  of  40  CiFR  part 
2ti5.1086.  must  be  met  for  these  two 
surface  impoundments  As  previously 
noted  in  the  notif:e  proposing  to 
approve  the  requested  C'BC]  extension 
(ti5  FR  12233.  Man:h  8.  2000).  EPA 
believes  that  the  level  of  volatile 
organics.  if  any.  in  these  wastes  is  below 
the  threshold  set  out  in  EPA's 
regulations  in  40  CFR  parts  264  and  265 
subpart  (X]  so  that  these  rules  do  not 
apply.  Th(?se  regulations  address  air 
emissions  from  hazardous  waste  surface 
impoundments  (but  see  the  limitation 
that  cjuly  impoundments  receiving 
certain  types  of  volatile  wastes  are 
subject  to  the  rules  (40  CFR 
2t>5. 1083(c)(1)).  Should  the  rules  be 
applic:able.  FM('  must,  of  course, 
comply  with  them.  FMC  submitted  a 
letter,  along  with  data,  to  EPA.  dated 
April  21.  2000.  that  reaffirms  FMC's 
position  that  the  regulatory  threshold 
for  40  CFR  Part  265.  Subpart  CC  is  not 
exceeded  for  materials  entering  the 


surface  impoundments,  based  on  direct 
measurements  obtained  from  .sampling 
the  waste  streams  at  the  point  of  waste 
origination.  Based  on  EPA's  knowledge 
of  these  wastes  and  the  information 
made  available  by  FMC.  EPA  continues 
to  believe  that  these  rules  do  not  apply 
to  the  two  surface  impoundments  that 
FMC;  will  use  to  manage  the  subject  fi\e 
waste  streams  during  the  CB(] 
extension. 

C  Has  EPA  Consulted  Adequately  With 
thf  Tribes? 

The  majority  of  the  FMC  Pocatello 
site,  including  most  of  the  prcjcessing 
areas,  is  located  on  Shoshone-Bannock 
Tribes'  lands,  referred  to  as  the  Fort  Hall 
Indian  Reservation.  As  such,  The  United 
States  rec:ognizes  and  concurs  that  it 
does  owe  an  important  trust 
responsibility  to  the  Tribes,  on  whose 
lands  the  FMC  Pocatello  facility  is 
Icjcated.  including  a  responsibility  to 
perform  its  obligations  under  RCRA  and 
other  statutes  intended  to  protect  the 
environment.  We  also  recognize  the 
Tribes's  concerns  regarding  the 
continued  placement  of  untreated 
hazardous  wastes  in  the  FMC  Pocatello 
on-site  surfac:e  impoundments.  The 
Tribes  commented  that  they  do  not 
believe  EPA  has  met  the  consultation 
mandate  required  of  all  federal  agencies 
under  the  government-to-government 
relationship.  EPA  has  taken  numerous 
steps  tcj  meet  the  consultation 
requirement  of  the  Presidential 
Memorandum  of  April  29.  1994. 
Specifically.  EPA  has: 

•  Requested  FMC  to  make;  sure  that 
the  Tribes  are  provided  the  same 
information  as  is  provided  to  EPA  in 
evaluating  this  CBC  extension  request. 

•  Held  staff  level  discussions  to 
obtain  feedbac:k  on  the  CBC  extension. 

•  Provided  the  Tribes  with  an 
advance  copy  of  the  draft  Federal 
Register  notice  of  Proposed  Decision 
and  provided  the  Tribes  three  weeks  for 
review  and  comment  prior  to  publishing 
the  FR  notice.  In  conveying  the  draft 
Federal  Register  notice.  EPA  asked  for 
information  and  comments  on  whether 
FMC  adequately  met  the  seven 
demonstrations  required  to  qualify  for  a 
CBC  extension. 

•  Sent  a  letter  offering  to  meet  with 
Staff  and/or  the  Fort  Hall  Business 
Council  to  discuss  their  comments  on 
the  draft  notice. 

•  Evaluated  information  submitted  by 
the  Tribes  and.  when  appropriate, 
requested  and  reviewed  additional 
information  from  FMC. 

•  Scheduled  conference  calls  with  the 
Chairman  of  the  Fort  Hall  Business 
Council. 
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•  Scheduled  a  meeting  with  the  Fort 
Hall  Business  Council  for  government  to 
government  consultation,  to  follow  up 
on  their  comments  and  further  consult 
regarding  final  determination  on  FMC's 
request  for  a  CBC  extension. 

•  Subsequent  to  a  meeting  held  on 
May  2.  2000,  provided  the  Fort  Hall 
Business  Council  with  an  additional 
opportunity  to  provide  comments. 

EPA  believes  it  has  made  reasonable 
and  timely  efforts  to  consult  with  the 
Shoshone-Bannock  Tribes  on  this 
matter.  We  will  continue  our  efforts  to 
consult  with  the  Tribes  on  their 
concerns  regarding  this  CBC  extension 
and  the  anticipated  request  by  FMC  for 
a  renewal,  up  to  one  additional  year,  of 
this  CBC  extension.  EPA  also  will 
require  that  FMC  provide  the  Tribes 
with  a  monthly  progress  report,  as 
discussed  below. 

D  Other  Issues  Not  Directly  Related  to 
the  CBC  Extension 

The  Tribes  raised  a  number  of 
concerns  and  issues  in  their  comments, 
concerning  the  environmental  impact  of 
operations  at  the  FMC  facility,  that  are 
beyond  the  scope  of  EPA's 
consideration  of  FMC's  request  for  this 
CBC  extension.  The  ultimate  and 
controlling  issue  in  EPA's  evaluation  of 
FMC's  request  for  a  CBC  extension  is 
whether  FMC  has  satisfied  the  statutory 
and  regulatory  conditions,  as  provided 
in  section  3004(h)(3)  of  the  statute  and 
the  rules  in  268.5.  These  establish  that 
an  applicant  who  satisfies  the 
conditions  for  a  CBC  extension  will  be 
granted  one. 

These  other  concerns,  raised  by  the 
Tribes,  are  being  addressed  under  the 
current  RCRA  Consent  Decree  or  other 
ongoing  EPA  actions  at  FMC  Pocatello. 
These  concerns  include: 

•  Groundwater  and  soil 
contamination  from  FMC's  old  ponds 
are  being  addressed  under  a  CERCLA 
Record  of  Decision  (ROD). 

•  Numerous  efforts  are  ongoing/ 
planned  at  FMC  Pocatello  to  address  air 
emissions,  including: 

(1)  FMC's  particulate  air  emissions  are 
being  addressed  in  the  proposed  Federal 
Implementation  Plan. 

(2)  Off-gases  from  the  LDR  Treatment 
Plant  must  meet  EPA's  air  emission  (or 
MACT)  standards,  issued  under  the 
Clean  Air  Act.  The  consent  decree 
requires  that  FMC  document  that  the 
off-gas  system  will  meet  MACT 
standards  for  hazardous  waste 
combustion  units.  Under  the  consent 
decree.  FMC  must  submit  design  and 
operating  plans  for  the  off-gas  system. 
These  plans  will  allow  the  Region  and 
the  Tribes  to  evaluate  the  efficacy  of  the 
svstem. 


(3)  The  consent  decree  requires 
numerous  Supplemental  Environmental 
Projects  (SEPs).  including  the  Fort  Hall 
Environmental  Health  Assessment,  that 
address  air  emissions  from  the  FMC 
facility. 

•  Concerns  about  the  radionuclide 
content  of  treatment  residuals  and 
FMC's  plans  to  transport  these  waste 
residues  off-site,  across  tribal  lands,  and 
dispose  of  them  in  an  unlined  landfill 
outside  the  reservation  are  being 
addressed  by  the  State  of  Idaho  and  EPA 
Region  10. 

III.  What  Is  EPA's  Final  Determination 
on  FMC's  Request  for  a  CBC  Extension? 

EPA  concludes  that  FMC.  owner/ 
operator  of  the  Pocatello.  Idaho  facility, 
at  which  a  treatment  plant  will  be 
constructed  to  provide  treatment  of  the 
five  subject  wastes  streams  to  meet 
BDAT  standards,  has  made  the 
necessary  demonstrations  to  be  granted 
a  CBC  extension.  EPA  concludes  that 
FMC  has  made  and  is  continuing  to 
make  a  good-faith  effort  toward 
providing  sufficient  and  appropriate 
treatment  capacity  for  the  five  waste 
streams  that  are  the  subject  of  its  request 
for  a  CBC  extension  of  the  LDR  effective 
date  request.  Therefore,  EPA  is 
approving  an  extension  of  the 
applicable  LDR  effective  date  for  these 
five  waste  streams:  (1)  NOSAP  Slurry. 
(2)  Medusa  Scrubber  Blowdown.  (3) 
Furnace  Building  Washdown.  (4) 
Precipitator  Slurry,  and  (5)  Phossy 
Water,  generated  at  the  Pocatello.  Idaho 
facility,  until  May  26.  2001.  As  such, 
these  wastes  may  continue  to  be 
managed  in  on-site  surface 
impoundments  (Ponds  17  and  18)  until 
May  26,  2001  (unless  the  extension  is 
renewed  for  up  to  one  additional  year, 
in  which  case  the  extension  would 
expire  no  later  than  May  26,  2002). 
while  the  proposed  LDR  Treatment 
Plant  is  being  constructed.  This 
extension  remains  in  effect  unless  the 
facility  fails  to  make  a  good-faith  effort 
to  meet  the  schedule  for  completion,  the 
Agency  denies  or  revokes  any  required 
permit,  conditions  certified  in  the 
application  change,  or  the  facility 
violates  any  law  or  regulations 
implemented  by  EPA. 

The  majority  of  the  FMC  Pocatello 
site,  including  most  of  the  processing 
areas,  is  located  on  Shoshone-Bannock 
Tribes'  lands,  referred  to  as  the  Fort  Hall 
Indian  Reservation.  The  Tribes  oppose 
granting  this  CBC  extension,  continuing 
to  believe  that  FMC's  hazardous  waste 
must  be  treated  prior  to  being  land 
disposed.  The  United  States  recognizes 
and  concurs  that  it  does  owe  an 
important  trust  responsibility  to  the 
Tribes,  on  whose  lands  the  FMC 


Pocatello  facility  is  located,  including  a 
responsibility  to  perform  its  obligations 
under  RCRA  and  other  statutes  intended 
to  protect  the  environment.  We  also 
recogi^ze  the  Tribes'  legitimate 
concerns  regarding  the  continued 
placement  of  untreated  hazardous 
wastes  in  the  FMC  Pocatello  on-site 
surface  impoundments.  However,  the 
controlling  law  here  is  section 
3004(h)(3)  of  the  statute  and  the  rules  in 
268.5  which  implement  that  provision. 
The  ultimate  and  controlling  issue  in 
processing  FMC's  application 
consequently  is  whether  the  company 
has  satisfied  these  statutory  and 
regulatory  conditions.  As  previously 
noted,  we  conclude  that  it  is  not  vet 
feasible  for  FMC  to  treat  these  wastes 
prior  to  placement  in  the  on-site  surface 
impoundments,  and  that  there  is  no 
available  off-site  commercial  treatment 
capacity  for  these  five  waste  streams. 
We  continue  to  be  convinced  that  the 
necessary  treatment  capacity  and 
capability  only  will  be  available  once 
the  proposed  LDR  Treatment  Plant  is 
constructed  and  commences  operation. 

Having  been  granted  this  CBC 
extension  of  the  LDR  effective  date. 
FMC  must  immediately  notify  EPA  of 
any  change  in  the  demonstrations  made 
in  the  petition  (40  CFR  268.5(f)).  FMC 
also  must  submit  a  monthly  progress 
report  that  describes  the  progress  being 
made  toward  its  stated  schedule  for  the 
design,  constniction.  and  operation  of 
the  LDR  Treatment  Plant.  The  monthly 
progress  report  also  must  identify-  any 
delay  or  possible  delay  in  developing 
this  treatment  capacity  and  describe  the 
mitigating  actions  being  taken  in 
response  to  the  event  (40  CFR  268.5(g)). 
FMC  must  submit  the  first  monthly 
progress  report  by  [une  26.  2000. 
Subsequent  monthly  progress  reports 
must  be  submitted,  approximately  every 
thirty  (30)  days,  by  the  26th  day  of  each 
month  for  the  duration  of  this  CBC 
extension. 

Four  (4)  copies  of  each  monthly 
progress  report  must  be  submitted  to  the 
following  address:  Chief,  Analysis  and 
Information  Branch.  U.S.  Environmental 
Protection  Agency.  Office  of  Solid 
Waste  (5302W),  1200  Pennsylvania 
Avenue,  N.W..  Washington.D.C.  20460. 

A  copy  of  the  monthly  progress  report 
also  must  be  provided  to  EPA  Region  10 
to  the  following  address:  Director.  Office 
of  Waste  and  Chemicals  Management. 
U.S.  Environmental  Protection  Agency. 
1200  Sixth  Avenue.  Seattle.  WA  98101 

A  copy  of  the  monthly  progress  report 
must  be  provided  to  the  Shoshone- 
Bannock  Tribe*  to  the  following 
address:  Director.  CERCLA/RCRA 
Program.  Shoshone-Bannock  Tribes. 
P.O.  Box  306,  Fort  Hall,  Idaho  83203. 
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EPA  can  revoke  this  C.Bi'-  extension  if 
FMC  fails  to  mdkr  ,\  good-faith  effort  to 
me»?t  the  schedule  for  completion,  if 
EPA  denies  or  revokes  an\  required 
permit,  if  conditions  certified  in  the 
C'.BC^  extension  .ippiication  chiinge,  or 
ford  violation  of  anv  law  or  regulations 
in  Parts  260-2BH  and  2t)H  (see  2tiH  ,T(g)) 

IV.  Administrative  Requirements 

As  discuss(Hi  m  the  FR  notice  ot 
March  H.  2000,  neither  the  roquiremtMits 
of  Executive  Order  i:<084  entitled 
Consultation  and  (iooriiination  with 
Indian  Trihal  Governments  nor 
Executive  Order  131.32,  entitled 
"Federalism,"  apply  to  this  action. 

Today.  EPA  is  approving  FMC's 
request  for  a  (me-year  (;B(;  extension  of 
the  May  2().  2()()0,  effec:tive  date  of  the 
RCRA  land  disposal  restrictions  for  a 
facility  located  on  Trihal  Lancis   This 
action  will  significantly  or  uni(iuely 
affect  the  communiti(\s  of  Indian  trihal 
governmtmts  hy  permitting  this  facility 
to  continue  to  treat,  store,  or  dispose  of 
five  waste  streams  as  currently  managed 
in  on-site  surfaf:e  impoundments 
(locati'd  on  Trihal  Lands)  until  May  2H, 
2001 

In  their  comments,  the  Trihes  stated 
that  by  allowing  FMd  to  continue  to 
treat,  store,  and  dispose  of  h.iz.irdous 
waste  streams  in  the  surface 
impoundments,  EPA  is  also  allowing 
the  continued  emissions  of  hydrogen 
cyanide,  phosphine.  and  other  toxic 
emissions  onto  the  Fort  Hall  Indian 
Reserv.ition   The  Tribes  stated  they 
believe  continuous  monitoring  of 
emissions  from  the  ponds  is  necessary 
to  assure  compliance  with  Pond 
Management  Pliin  in  order  to  [irotec  t 
human  health  and  the  environment  The 
Tribes  asserted  this  would  result  in 
direct  com()liaii(  e  i osls  to  the 
Shoshone- Baniio(k  Tribes 

Monitoring  of  emissions  friMii  the 
ponds  alre.uK  is  rerjuired  of  EMC  under 
the  Pond  Mrinagement  PKin.  as 
incor|)orated  into  the  KC.K.A  ( ionsent 
Decree   VWi '.  is  res[)oiiMble  tor  the  (  (l^ts 
of  this  moiutoring  until  tlu'  ponds  are 
closed    I  'nless  the  Tribes  ii<  tualh  do 
their  own  .ulditioii.il  monitoring,  there 
are  no  costs  im  urred  by  the  Tribes   .\-. 
such,  EP.\  1  OIK  bides  th.it  this  .k  tmn 


will  not  impose  any  direct  compliance 
( osts  on  the  .Shoshnne-Banno(  k  Tribes 
(  ommunit\' 

This  noti(  e  also  does  not  have 
federalism  implications   It  will  not  have 
substantial  direct  effi>cts  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
E.xecutive  Order  l,'n:)2.  Thus,  the 
retjiiirements  of  this  Executive  Order 
likewise  do  not  apply  to  this  action. 

Authority:  ,Sfi  imns  lOOh,  20()J(a).  :t()01, 
and  .K)(M  of  th.'  .Solui  W.isit!  Dispns.il  .'\i  I.  as 
.imt'iifitHl  bv  the  Ki'soiiK  f  Coiisita  .ilmn  .inii 
Kfi  (lUTv  .Ad  of  l')7H.  rts  anu'inlrd  (42  CS.C. 
f.'io.'i,  h')12(a).  H')21.  ,ui(i  fi'l24) 

n.itfd   ,Mav  25.  2()0(), 
CMfi  Rnthenstein. 

Ihjnitv  Assistant  Aiiuunistrntiir.  Offirp  of 
Siilid  [Vdstriind  FnitTiit'ni  \  Wcs/ionsr 
|FR  Urn    (10-1  i-')47  Filfii  "i-:i(M)0,  H  4')  .illil 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-64047;  FRL  6588-5] 

Notice  of  Receipt  of  Requests  for 
Amendments  To  Delete  Uses  In  Certain 
Pesticide  Registrations 

AGENCY:  Environmental  i'rotection 
Agency  (EPA) 

action:  Notice 

SUMMARY:  In  ac:cordanc;e  with  sec  tion 
6(0(1)  of  the  Federal  Insecticide, 
Fungicide  and  Kodentic:ide  .Act  (FIFRA), 
as  amended,  EPA  is  issuing  a  notice  of 
re(  ei[)t  of  re(iuest  for  amendment  by 
registrants  to  delete  uses  m  (  ertam 
pesticide  registrations. 
DATES:  I'niess  a  request  is  withdrawn, 
the  .Agenc  \  will  approve  these  use 
deletions  and  the  deletions  will  bee  ome 
I'fd'i  tive  on  No\-ember  27,  2000 

FOR  FURTHER  INFORMATION  CONTACT:  Bv 

ill. ill    |. lines  .A    Hollin.s.  Offit c  of 
I'estK  ide  Programs  (7fi02C:). 
I'm  iroiimental  Protection  Agem  v.  1200 
i'eiiiis\lv  .iiiia  .-Xvenue,  N.VV,, 
VV.ishiniJton    DC  204()()  Offi( c  location 


for  f.ommercial  tourier  delivery, 
telephone  number,  and  e-mail  address: 
Rm.  2fiBA.  Crystal  Mall  #2,  1921 
lefferson  Da\is  Highway,  Arlington,  \'A 
22202,  (703)  30.'5-.S7(il ;  e-mail: 
hollins  james@<>pa  go\' 

SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A   Dnes  This  Action  Apply  to  \if' 

This  action  is  directed  to  the  public 
in  general.  Although  this  action  may  be 
of  particular  interest  to  persons  who 
produce  or  use  pesticides,  the  Agency 
has  not  attempted  to  describe  all  the 
specific  entities  that  may  be  affected  by 
this  action.  If  you  have  any  questions 
regarding  the  information  in  this  notice, 
consult  the  person  listed  under  FOR 
FURTHER  INFORMATION  CONTACT. 

B.  Hon  Can  I  Of  Additional 
information.  Including  Copies  of  this 
Document  and  Other  Related 
Documents'' 

1  Electronically.  You  may  obtain 
ele'ctronic;  copies  of  this  document  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  htfp:// 
www.epa.gov.  To  access  this  document, 
on  the  Home  page  select  "Laws  and 
Regulations"  and  then  look  up  the  entry 
for  this  document  under  the  "Federal 
Register — Environmental  Documents." 
You  can  also  go  directly  to  the  Federal 
Register  listing  at  http://www.epa.goy/ 
fedrgstr/ 

2  In  person.  C^ontact  lames  A.  Hollins 
at  1921  lefferson  Davis  Highway.  Crystal 
Mall  #2.  Rm   224.  Arlington.  VA. 
telephone  number  (703)  305-57bl. 
.•\vailable  from  7:30  a.m.  to  4:45  p.m.. 
Mcmday  through  Friday,  excluding  legal 
holidays 

II.  What  Action  is  the  Agency  Taking? 

This  notu  e  announces  receipt  bv  the 
.•\gency  of  applications  from  registrants 
to  delete  uses  in  27  [)(>sticide 
registrations.  These  registrations  are 
listed  in  the  following  Table  1  by 
registration  number,  product  name, 
.11  tive  ingredient  and  specific  uses 
deleted 


Table  1.— Registrations  with  Requests  for  Amendments  to  Delete  Uses  In  Certain  Pesticide  Registrations 


EPA  Reg  No. 


Product  Name 


Active  Ingrecjient 


Delete  From  Label 


•000352-00400 

000432-00663 

000432  00789 


Dupont  Oxamyi  Technical  42  Insecticide      Oxamy 

Nematicide 
Tetramethnn  Technical  95°b 
T£traPerm  8  20  40  WB  Concentralp 


1 


Tetramethnn 
Piperonyi  Dutoxide 

Tetramethnn    Permethrin 

mixed  CfS,  trans 


Non-bearing    plum     non-t)earing    straw- 
berry 
Greenhouse  uses 
Greenhouse  uses 
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Table  1.- 


-Registrations  WITH  Requests  for  Amendments  to  Delete  Uses  In  Certain  Pesticide 

REGISTRATIONS — Continued 


EPA  Reg  No 


Product  Name 


Active  Ingredient 


Delete  From  Label 


000432-00791 


000432-00793 


000432-00794 


000498-00163 


001021-01652 
001021-01667 

001021-01715 

002724-00450 
004816-00391 
004816-00392 
004816-00493 
004816-00499 
004816-00500 
004816-00503 

004816-00504 
004816-00505 
004816-00506 
004816-00509 

004816-00760 


010308-00001 
011715-00264 


TetraPerm  Total  Release  Indoor  Fogger 
Q3 


TetraPerm  Total  Release 
Q4 


ndoor  Fogger 


TetraPerm  Total  Release  Indoor  Fogger 
05 

SprayPak  Indoor  Insect  Fogger  Formula 
6 

EVERICIDE  Intermediate  2666 

EVERICIDE  House  &  Garden  Spray 
2664 

EVERICIDE  House  &  Garden  Spray 
21321 

Zoecon  9001  EW 

Tetralate  25-20  6  WB  Concentrate 

Tetralate  Intermediate  Con  centrate 

Tetralate  Multi-Purpose  Insect  Killer 

Tetralate  2  0-0  44  WB 

Tetralate  26  64-5  85  WB 

Tetralate  General  Purpose  0.25-0.25% 
Insect  Killer 

Tetralate  2  5-2  5  WB 

Tetralate  16  670-7  065 

Tetralate  20.84-20  84  WB 

Biotetralate  0.25-0  054  Pressurized  In- 
secticide Spray 

TetraPerm  Total  Release  Indoor  Fogger 
N  104 

Neo-Pynamin  Technical  Grade 
Neoperm  Total  Release  Indoor  Fogger 


011715-00278     Neoperm  Total   Release   Indoor  Fogger 
IV 

059906-00003     Py-Tech  1  5°o  +  15°o  Insecticide 
059906-00004     Syn-Tech  2  5°o  +  10°o  Insecticide 


Piperonyi  butoxide. 

Tetramethrin:  Permethrin 

mixed  CIS  trans 
Piperonyi  butoxide, 

Tetramethnn.  Permethrin. 

mixed  as.  trans 
Piperonyi  butoxide: 

Tetramethnn:  Permethrin, 

mixed  CIS.  trans 
Piperonyi  butoxide; 

Tetramethnn,  Permethnn. 

mixed  CIS.  trans 
Tetramethrin:  Esfenvalerate 
Tetramethnn:  Permethnn. 

mixed  CIS.  trans 
Tetramethrin:  Permethnn 

mixed  CIS.  trans 
Propetamphos 
Tetramethnn:  Resmethnn 
Tetramethrin:  Resmethnn 
Tetramethnn  Resmethnn 
Tetramethrin:  Resmethnn 
Tetramethrin:  Resmethnn 
Tetramethnn:  Resmethnn 

Tetramethnn;  Resmethnn 
Tetramethnn:  Resmethnn 
Tetramethnn:  Resmethnn 
Tetramethrin;  Bioresmethnn 

Piperonyi  butoxide: 

Permethrin,  mixed  as.  trans. 

Te  tramethnn 
Tetramethnn 
Piperonyi  butoxide: 

Tetramethnn:  Permethnn, 

mixed  cis.  trans 
Piperonyi  butoxide. 

Tetramethnn,  Permethrin. 

mixed  as.  trans 
Piperonyi  butoxide.  Pyrethnns 
Piperonyi  butoxide: 

Resmethnn 


Greenhouse  uses 


Greenhouse  uses 


Greenhouse  uses 


Greenhouse  uses 


Greenhouse  uses 
Greenhouse  uses 

Greenhouse  uses 

Food/'feed  warehouses 
Greenhouse  uses 
Greenhouse  uses 
Greenhouse  uses 
Greenhouse  uses 
Greenhouse  uses 
Greenhouse  uses 

Greenhouse  uses 
Greenhouse  uses 
Greenhouse  uses 
Greenhouse  uses 

Greenhouse  uses 


Greenhouse  uses 
Greenhouse  uses 


Greenhouse  uses 


Use  on  dogs 
Use  on  dogs 


Note:  *  30-day  comment  penod 


Users  of  these  products  who  desire 
continued  use  on  crops  or  sites  being 
deleted  should  contact  the  applicable 
registrant  before  No\'ember  27,  2000  to 
discuss  withdrawal  of  the  application 


for  amendment.  This  180-day  period 
will  also  permit  interested  members  of 
the  public  to  intercede  with  registrants 
prior  to  the  Agency's  approval  of  the 
deletion. 


The  following  Table  2.  includes  the 
names  and  addresses  of  record  for  all 
registrants  of  the  products  in  Table  1. 
sequence  by  EPA  companv  number. 


m 


TABLE  2.— REGISTRANTS  REQUESTING  AMENDMENTS  TO  DELETE  USES  IN  CERTAIN  PESTICIDE  REGISTRATIONS 


EPA 
Com- 
pany 
Number 


Company  Name  and  Address 


000352  DuPont  Agricultural   Products.   Registration/Regulatory  Affairs.  Walker  s  Mill    Bariey  Mill   Plaza    P  O    Box  80038    Wilmington    DE 

19880 

000432  AgrEvo  Environmental  Health.  95  Chestnut  Ridge  Road,  Montvale   NJ  07645 

000498  Chase  Products  Co  .  P  O  Box  70.  Maywood,  IL  60153 

001021  McLaughlin  Gormley  King  Co  .  8810  Tenth  Avenue  North,  Minneapolis.  MN  55427 

002724  Wellmark  International,  1000  Tower  Lane.  Bensenville,  IL  60106 

004816  AgrEvo  Environmental  Health.  95  Chestnut  Ridge  Road  Montvale.  NJ  07645 

010308  Sumitomo  Chemical  Co  .  Ltd.,  1330  Dillon  Heights  Ave  ,  Baltimore,  MD  21228. 

059906  Pro-Tech  Livestock  Corp  ,  P  O  Box  1450.  Tomball.  TX  77375 

011715  Speer  Products.  Inc  .  PO  Box  18993,  Memphis,  TN  38181 
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III.  What  is  the  A!;ency  Authority  for 
Taking  This  Action? 

SRction  6(f)(1)  of  FIFRA  provides  that 
a  registrant  of  a  pesticidt!  product  inav 
at  anv  timi;  request  that  anv  of  its 
pestic:ido  ^e^istratio^s  be  amended  to 
delete  one  or  more  uses.  The  Act  further 
provides  that,  before  ac:ting  on  the 
request,  EPA  must  publish  a  nofii;e  of 
receipt  of  anv  such  request  in  the 
Federal  Register  Thereafter,  the 
Administrator  may  approve  such  a 
request. 

IV.  How  and  to  Whom  Do  I  Submit 
Withdrawal  Requests? 

1.  By  mail.  Registrants  who  choose  to 
withdraw  a  request  for  use  deletion 
must  submit  suc:h  withdrawal  in  writing 
to  James  A.  Hollins.  at  the  address  given 
above,  postmarked  November  27,  2000 

2.  In  Person  or  hv  courier.  Deliver 
your  withdrawal  request  to:  Document 
Processing  Desk.  (DPD),  Informatum 
Services  Branch,  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agencv.  Rm.  2«bA.  Crvstal  Mall  #2, 
1921  [efferson  Davis  Highwav. 
Arlington.  VA.  The  DPD  is  open  from 
8:00  a.m.  to  4:30  p.m  .  Monday  through 
Fridav.  excluding  legal  holidays.  The 
DPD  telephone  number  is  (70:J)  M)?>- 
5263 

3.  Electronically.  You  may  submit 
your  withdrawal  request  electronically 
by  e-mail  to:  hollins  james^epa. gov.  Do 
not  submit  any  information 
electronically  that  you  cf)nsider  to  bt! 
CIBI.  Avoid  the  use  of  special  characters 
and  any  form  of  encryption.  Electronic, 
submissions  will  be  accepted  in 
WordPerfect  6.1/8.0  or  ASCII  file 
format. 

V.  Provisions  for  Disposition  of  Existing 
Stocks 

The  Agency  has  authorized  the 
registrants  to  sell  or  distribute  product 
under  the  previously  approved  labeling 
for  a  period  of  18  months  after  approval 
of  the  revision,  unless  other  restrictions 
have  been  imposed,  as  in  special  review 
actions. 

List  of  Subjects 

Environmental  protection.  Pesticides 
and  pests,  Product  registrations. 

UiiU-d    Mav  Hi.  JOOO 

Richard  D.  Sc:hinitt. 

.Acting  Dim  tiir.  Intdnnution  /{csoi/ncs 
SiTVicfS  Division.  ( tiller  nl  I'r-iln  htf 
f'rofinims 

IKK  U<)(,   00-i;t5b2  Fileii  .S-.JO-OO;  8:4.=i  ,.inl 
BILLING  CODE  8560-50-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6707-1] 

Internet  Availability  of  Evaluation 
Report  on  the  Sector  Facility  Indexing 
Project  and  SFIP's  Future  Expansion 

AGENCY:  Environmental  Protection 

Agencv 

ACTION:  Notice  of  availability  of 

t!valuation  report  and  future  e.xpansion 

oftheSFlP. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  announcing  the 
Internet  availability  of  an  evaluation 
report  on  the  Sector  Facility  Indexing 
Project  (SFIP),  Based  upon  the 
evaluation  results,  the  EPA  is  also 
announcing  the  future  expansion  of  the 
SF'IP  The  EPA  is  now  working  to  add 
to  the  pnjject  a  subset  of  federal 
facilities  The  SFIP  is  a  community- 
right-to-know  and  data  integration 
project  that  currently  provides 
environmental  performance  data  for 
facilities  within  five  industry  sectors. 
The  industry  sectors  currently  profiled 
within  the  SFIP  are  automobile 
assembly;  petroleum  refining,  pulp 
manufacturing;  iron  and  steel,  and 
primary  smelting  and  refining  of 
aluminum,  copper,  lead,  and  zinc 
(nonferrous  metals).  On  May  1,  1998. 
the  EPA  released  the  Internet  website 
containing  the  SFIP  data.  (See  63  FR 
27281,  May  18,  1998).  The  SFIP  website 
is  designed  as  an  interactive  tool  that 
allows  users  to  customize  the 
information  and  delve  into  greater  detail 
to  look  at  information  that  is  too 
voluminous  to  include  in  a  hard  copy 
rt^port, 

DATES:  The  SFIP  evaluation  report  is 
currently  available  to  the  public  on  the 
Internet,  A  limited  number  of  hard 
copies  of  the  report  are  also  now 
available,  EPA's  goal  is  to  have  the 
t;xpansion  to  federal  facilities  completed 
and  available  on  the  website  later  this 
year 

ADDRESSES:  The  SFIP's  data  and  the 
(fvaluation  report  on  the  project  may  be 
accessed  electronically  via  the  Internet 
at  the  following  address:  http:// 
www  epa^ov/oeca/sfi.  Requests  for  a 
h<ird  copy  of  the  evaluation  report  may 
be  sent  to:  SFIP,  55  Wheeler  Street, 
Cambridge,  MA  02138,  Requests  may 
also  be  made  to  the  SFIP  telephone 
hotline  at:  (617)  520-3015, 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Lischinsky,  L'S.  Environmental 
Protection  .Agency,  Office  of 
Compliance  (2223-A),  1200 
Pennsylvania  Avenue,  NW,  Washington, 
DC  20460;  telephone:  (202)  564-2628, 


fax:  (202)564-0050;  e-mail: 
lischinsky.robert@epa.gov 

SUPPLEMENTARY  INFORMATION:  When 
EPA  launched  the  SFIP  website 
I i%-ww. epa.gov/oeca/sfi I  in  May  1998, 
the  Agency  was  committed  to 
monitoring  and  evaluating  the  progress 
of  this  project.  Specifically,  we  wanted 
to  look  at  SFIP's  success  in  meeting  the 
two  goals  of  providing  greater  public 
access  to  accurate  compliance  and 
facility-level  information,  as  well  as 
improving  multimedia  facility  profiling 
and  sector-based  analysis. 

For  the  evaluation.  EPA  obtained 
input  from  user  groups  both  inside  and 
outside  the  Agency,  including  the  EPA 
Regions,  States,  industry,  environmental 
groups,  and  trade  associations.  The 
results  have  been  positive.  Extensively 
used,  SFIP  has  enhanced  public  access 
to  and  knowledge  of  the  environmental 
performance  of  individual,  regulated 
facilities.  The  project  has  improved 
multimedia  facility  profiling:  provided 
useful  data  in  a  "user-friendly"  website; 
improved  data  quality  in  underlying 
databases;  and  served  as  an  incentive  to 
achieve  and  maintain  compliance. 

The  evaluation  also  identified 
widespread  interest  for  an  expansion  of 
SFIP  that  would  build  upon  its  success 
and  make  the  project  an  even  more 
valuable  analytical  tool.  Thus,  EPA  is 
announcing  that  the  SFIP  will  be 
expanding  to  include  a  subset  of  federal 
facilities.  This  expansion  will  encourage 
greater  accountability  on  the  part  of 
federal  facilities,  and  will  allow  the 
public  to  obtain  important 
environmental  information  about  these 
facilities  located  in  their  communities. 
EPA  is  working  to  arrive  at  a  subset  of 
the  federal  facility  universe  that  is  both 
manageable  and  provides  useful 
information.  Our  goal  is  to  have  the 
expansion  to  federal  facilities  completed 
later  this  year. 

As  SFIP  expands,  we  will  ensure  that 
we  maintain  the  public's  confidence  in 
the  integrity  of  the  data.  Once  again 
Regions,  States  and  the  affected 
facilities  will  be  given  the  opportunity 
to  review  the  data  and  resolve  any  data 
quality  issues  through  a  coordinated 
EPA/State  effort  prior  to  release. 

Dated:  May  17.  2000, 
Mamie  R.  Miller, 

Chief.  Manufaclunng  Branch.  Manufacturing. 

Energy  &■  Transportation  Division,  Office  of 

Compliance 

IFK  D<H    On-l,?,T'S^  Filed  5-30-00:  8:4S  ,)inl 
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EXPORT-IMPORT  BANK  OF  THE 
UNITED  STATES 

Notice  of  Open  Special  IMeetlng  of  the 
Advisory  Committee  of  the  Export- 
Import  Bank  of  the  United  States 
(Export-Import  Bank). 

SUMMARY:  The  Advisory'  Committee  was 
established  by  P.L.  98-181.  November 
30,  1983,  to  advise  the  Export-Import 
Bank  on  its  programs  and  to  provide 
comments  for  inclusion  in  the  reports  of 
the  Export-Import  Bank  of  the  United 
States  to  Congress. 
TIME  AND  PLACE:  Thursday,  June  15. 
2000,  at  9  am  to  1  pm.  The  meeting  will 
be  held  at  the  Export-Import  Bank  in 
Room  1143,  811  Vermont  Avenue,  NW.. 
Washington,  DC  20571. 
AGENDA:  This  meeting  will  include  a 
synopsis  of  the  discussion  at  the 
Institute  for  International  Economics' 
Conference  on  the  Export-Import  Bank 
and  further  discussions  on  several  key 
issues  arising  from  the  Conference. 
PUBLIC  PARTICIPATION:  The  meeting  will 
be  open  to  public  participation,  and  the 
last  10  minutes  will  be  set  aside  for  oral 
questions  or  comments.  Members  of  the 
public  may  also  file  written  statement(s) 
before  or  after  the  meeting.  If  any  person 
wishes  auxiliary  aids  (such  as  a  sign 
language  interpreter)  or  other  special 
accommodations,  please  contact,  prior 
to  June  9,  2000.  Teri  Stumpf.  Room 
1203,  Vermont  Avenue,  NW., 
Washington.  DC  20571,  Voice:  (202) 
565-3502  or  TDD  (202)  565-3377. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information,  contact  Teri 
Stumpf,  Room  1203,  811  Vermont  Ave., 
NW..  Washington,  DC  20571,  (202)  565- 
3502. 

|ohn  M.  Niehuss, 

General  Counsel. 

|FR  Doc.  00-13488  Filed  5-30-00;  8:4.5  am] 

BILLING  COOE  6600-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Request  for  Nominations  of  Members 
to  the  Advisory  Committee  on  Blood 
Safety  and  Availability 

AGENCY:  Office  of  the  Secretary. 
ACTION:  Announcement  of  Request  for 
Membership  Nominations. 

SUMMARY:  The  Office  of  the  Secretary 
requests  nominations  of  individuals  to 
serve  on  the  Advisory  Committee  on 
Blood  Safety  and  Availability  in 
accordance  with  its  charter. 
Appointments  will  be  made  for  a  term 
of  four  years.  It  is  now  necessary  to  re- 


nominate individuals  previously 
nominated. 

DATES:  All  nominations  must  be 
received  at  the  address  below  by  no 
later  than  4  p.m.  EDT  August  31,  2000. 
ADDRESSES:  All  nominations  shall  be 
submitted  to  Stephen  D.  Nightingale. 
M.D.,  Executive  Secretary.  Advisory' 
Committee  on  Blood  Safety  and 
Availability,  Office  of  Public  Health  and 
Science,  Department  of  Health  and 
Human  Services,  200  Independence 
Avenue  SW..  Washington,  DC  20201. 
Phone  (202) 690-5560. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  D.  Nightingale.  M.D..  Executive 
Secretary.  Advisory  Committee  on 
Blood  Safety  and  Availability,  Office  of 
Public  Health  and  Science,  Department 
of  Health  and  Human  Services,  200 
Independence  Avenue  SW.. 
Washington.  DC  20201.  Phone  (202) 
690-5560. 

Nominations 

In  accordance  with  the  Committee's 
charter,  persons  nominated  for 
membership  should  be  from  among 
authorities  knowledgeable  in  blood 
banking,  transfusion  medicine,  bioethics 
and/or  related  disciplines.  Members 
shall  be  selected  from  State  and  local 
organizations,  blood  and  blood  products 
industry  including  manufacturers  and 
distributors,  advocacy  groups,  consumer 
advocates,  provider  organizations, 
academic  researchers,  ethicists,  private 
physicians,  scientists,  consumer 
advocates,  legal  organizations  and  from 
among  communities  of  persons  who  are 
frequent  recipients  of  blood  and  blood 
products. 

Information  Required 

Each  nominations  shall  consist  of  a 
package  that,  at  a  minimum,  includes: 

A.  The  name,'return  address,  daytime 
telephone  number  and  affiliation{s)  of 
the  individual  being  nominated,  the 
basis  for  the  individual's  nomination, 
the  category  for  which  the  individual  is 
nominated,  and  a  statement  by  the 
nominated  individual  that  he  or  she  is 
willing  to  serve  as  a  member  of  the 
committee; 

B.  The  name,  return  address  and 
daytime  telephone  number  at  which  the 
nominator  may  be  contacted. 
Organizational  nominations  must 
identify  a  principal  contact  person  in 
addition  to  the  contact  information; 

C.  A  copy  of  the  nominee's 
curriculum  vitae. 

All  nomination  information  for  a 
nominee  must  be  provided  in  a 
complete  single  package.  Incomplete 
nominations  will  not  be  considered. 
Nomination  materials  must  bear  original 


signatures,  and  facsimile  transmissions 
or  copies  are  not  acceptable. 

Dated:  May  23.  2000, 
Stephen  D.  Nightingale, 

Executive  Secretan  .  Advisory  Committet^  on 

Blood  Safetv  and  Avaitahilit\ 

[FR  Doc,  00-13483  Filed  5-30-00;  8:45  am) 

BILUNG  CODE  4160-17-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Notice  of  Meeting  of  the  Advisory 
Committee  on  Blood  Safety  and 
Availability 

agency:  Office  of  the  Secretary-. 
ACTION:  Notice  of  meeting. 

The  Advisory  Committee  on  Blood 
Safety  and  Availability  will  meet  on 
Thursday.  August  24.  2000.  from  9  am, 
to  5  p.m.  The  meeting  will  take  place  at 
the  Hyatt  Regency  Hotel  on  Capitol  Hill. 
400  New  Jersey  Ave..  NW..  Washington. 
DC  20001.  The  meeting  will  be  entirely 
open  to  the  public. 

The  Advisory  Committee  will  review 
the  role  of  various  considerations  in 
decision  making  related  to  new  and 
existing  blood  safety  measures. 

Public  comment  will  be  solicited  at 
the  meeting.  Public  comment  will  be 
limited  three  minutes  per  speaker. 
Those  who  wish  to  have  printed 
material  distributed  to  Advisory- 
Committee  members  should  submit 
thirty  (30)  copies  to  the  Executive 
Secretary  prior  to  close  of  business 
August  11,  2000. 

FOR  FURTHER  INFORMATION  CONTACT: 

Stephen  D.  Nightingale.  M.D.,  Executive 
Secretary,  Advisory  Committee  on 
Blood  Safety  and  Availability, 
Department  of  Health  and  Human 
Services,  Office  of  Public  Health  and 
Safety,  200  Independence  Avenue  SW.. 
Rm  736E,  Washington,  DC  20201.  Phone 
(202)  690-5560  FAX  (202)  690-7560  e- 
mail 
stephendnightingale@osophs .  dhhs  .gov 

Dated:  May  23.  2000, 
Stephen  D.  Nightingale. 

Executive  Secretary.  Advison  Committee  on 
Blood  Safety  and  Availability. 
|FR  Doc.  00-13482  Filed  5-30-00:  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[30OAY-37-00] 

Agency  Forms  Undergoing  Paperwork 
Reduction  Act  Review 

The  Centers  far  Disease  (Control  and 
Prevention  (C-'DC)  publishes  a  list  of 
information  collection  requests  under 
review  by  the  Office  of  Management  and 
Budget  (QMB)  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35)  To  request  a  copy  of  these 
requests,  c:all  the  CDC  Reports  Clearance 
Officer  at  (404)  639-7090.  Send  written 
comments  to  CDC,  Desk  Officer.  Human 
Resources  and  Housing  Branch,  New 
Executive  Office  Building,  Room  10235; 
Washington.  DC  20503.  Written 
comments  should  be  received  within  30 
days  of  this  notice. 

Proposed  Projects 

1.  Implementation  of  Automated 
Management  Information  System  (MIS) 
for  Diabetes  Crmtrol  Programs — NEW— 
Centers  for  Disease  (Control  and 
Prevention  (CDC),  National  (Center  for 
C^hronic  Disease  Prevention  and  Health 
Promotion,  Division  of  Diabetes 
Translation.  Diabetes  is  the  seventh 
leading  cause  of  death  in  ihe  Unitful 
States,  contributing  to  more  than 
193,000  deaths  each  y(!ar  An  estimated 
10.3  million  people  in  the  United  States 
have  been  diagnosed  with  diabetes,  .iiid 
an  estimated  5.4  million  {)eople  have 
undiagnosed  diabetes.  The  Centers  for 
Disease  Control  and  Prevention  (CDC^), 
Division  of  Diabetes  Translation  (DDT). 


provides  funding  to  health  departments 
of  States  and  territories  to  develop, 
implement,  and  evaluate  systems-based 
Diabetes  Control  Program.s'(DCPs).  DCPs 
are  ptjpulation-based,  public  health 
programs  that  design,  implement,  and 
evaluate  public  health  prevention  and 
control  strategies  that  improve  access  to 
and  quality  of  care  for  all  and  reach 
communities  most  impacted  by  the 
burden  of  diabetes  (e.g.,  racial/ethnic 
populations,  the  elderly,  rural  dwellers 
and  the  economically  disadvantaged). 
Support  for  these  programs  is  a 
cornerstone  of  the  DDT's  strategy  for 
reducing  the  burden  of  diabetes 
throughout  the  nation.  The  Diabetes 
Control  Program  is  authorized  under 
sections  301  and  317(k)  of  the  Public 
Health  Service  Act  [42  U.S.C.  sections 
241  and  247b(k)l. 

Funding  recipients  are  required  to 
submit  quarterly  status  reports  to  CDC 
that  are  used  by  DDT  managers  and 
Program  Development  Officers  (PDOs) 
to  identify  training  and  technical 
assistance  needs;  monitor  compliance 
with  cooperative  agreement 
requirements;  evaluate  the  progress 
made  in  achieving  national  and 
program-specific  goals;  and  respond  to 
inquiries  regarding  program  activities 
and  effectiveness.  Funding  recipients 
currently  have  a  wide  latitude  in  the 
content  of  the  information  thev  report 
with  some  recipients  providing 
extensive  and  detailed  programmatic 
progress  information  and  others 
providing  minimal  detail  regardmg  DC;P 
operations   Historically,  information  has 
been  collected  and  transmitted  via  hard- 
copv  paper  documents.  The  manual 
reporting  svstem  significantly  impacts 

Annualized  Burden  to  Respondents 


the  DDT's  staff  ability  to  accomplish  its 
responsibilities  resulting  from  providing 
DCP  funds,  particularly  with  respect  to 
compiling,  summarizing,  and  reporting 
aggregate  DCP  program  information 

The  proposed  change  in  data 
collection  methodology  is  being  driven 
by  DDT's  development  of  an  automated 
management  information  system  (MIS) 
to  maintain  individual  DCP  information 
and  to  normalize  the  information 
reported  by  these  programs.  The 
proposed  data  collection  will  employ  a 
more  formal,  systematic  method  of 
collecting  information  that  has 
historically  been  requested  from 
individual  DCPs  and  will  standardize 
the  content  of  this  information.  This 
will  facilitate  the  DDT  staffs  ability  to 
fulfill  its  obligations  under  the 
cooperative  agreements;  to  monitor, 
evaluate,  and  compare  individual 
programs;  and  to  assess  and  report 
aggregate  information  regarding  the 
overall  effectiveness  of  the  DCP 
program.  It  will  also  support  DDT's 
broader  mission  of  reducing  the  burden 
of  diabetes  by  enabling  DDT  staff  to 
more  effectively  identify  the  strengths 
and  weaknesses  of  individual  DCPs  and 
to  disseminate  information  related  to 
successful  public  health  interventions 
implemented  by  these  organizations  to 
prevent  and  control  diabetes. 

Respondents  reside  in  each  of  the  50 
States,  8  Territories,  and  the  District  of 
Columbia  and  provide  progress 
reporting  on  a  semi-annual  frequency. 
The  annual  hour  burden  is  estimated  at 
236  total  hours  based  on  2  hours  to 
complete  a  semi-annual  report  twice  per 
year.  The  annual  burden  is  estimated  to 
be  236  hours. 


Form  name 


Numtjer  of 
respondents 


Numtjer  ol 
responses/ 
respondents 


Average 
burden- 
response 


Response 
burden/hrs 


Progress  Report 


59 


236 


U.itcd    M.i\  J4,  ^OOU 
Nancy  (^heal, 

Aitinfi  Asso(  latf  Din-iUn  for  Palii\ .  Planning 
iind  EvaliHitum.  i'.erttfrs  tor  Di^irasc  C.imtrtil 
and  Prrvrntnni  ((.'.lU'.l 

|FR  Dim     00-  1,I.-i()4  FiI.mI  -.-)()-()().  H  47)  aill| 
BILLING  CODE  4163-1»-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[30DAY-40-00] 

Agency  Forms  Undergoing  Paperwork 
Reduction  Act  Review 

The  Ctmters  for  Disease  Control  and 
Prevention  (CiDC)  publishes  a  list  of 
information  i:ollection  requests  under 
ri?view  bv  the  Office  of  Management  and 
Budget  (OMB)  in  compliance  with  the 
P.iperwork  Reduction  Act  (44  U.S.C. 


Chapter  35).  To  request  a  copy  of  these 
requests,  call  the  CDC  Reports  Clearance 
Officer  at  (404)  639-7090.  Send  written 
comments  to  CDC,  Desk  Officer;  Human 
Resources  and  Housing  Branch,  New 
Executive  Office  Building,  Room  10235; 
Washington,  DC  20503.  Written 
comments  should  be  received  within  30 
days  of  this  notice. 

Proposed  Projects 

1 .  Evaluation  of  Effectiveness  of 
Worker  Notifications  Conducted  by 
NIOSH— (New)— The  National  Institute 
for  (Occupational  Safety  and  Health 
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(NIOSH),  Centers  for  Disease  Control 
and  Prevention  (CDC)  has  conducted 
worker  notification  formally  since  1988. 
This  program  informs  workers  in 
NlOSH-conducted  epidemiological 
studies  about  the  study  results  and 
hence,  of  their  risks.  NIOSH  worker 
notification  officers  conducted  a  two- 
task  evaluation  project  approved  by 
OMB  in  1993.  Task  1  of  the  project 
evaluated  the  long-term  impact  of  a  high 
risk  worker  notification,  and  Task  2 
evaluated  the  short-term  impact  and 
effectiveness  of  the  notification 
materials  themselves,  with  the  goal  of 
developing  a  monitoring  instrument  for 
routine  use.  A  monitoring  instrument 
was  developed  for  routine  use  to 
evaluate  effectiveness  of  ongoing  worker 


notification  activities.  This  instrument 
was  refined  over  three  field  trials, 
involving  a  random  sample  set  of  25 
notified  workers  in  each  trial.  A  second 
instrument  for  use  with  other 
stakeholders  (company  and  union 
officials)  in  the  notifications  also  was 
developed.  The  design  of  these 
evaluation  projects  was  descriptive  in 
nature,  gathering  information  from 
small  groups  of  workers,  for  the  purpose 
of  learning  how  to  improve  the  NIOSH 
worker  notification  program. 

Having  completed  the  data  collection 
and  final  report  for  Task  2  of  the 
evaluation  project,  we  now  are  seeking 
approval  to  use  the  program  monitoring 
worker  survey  instrument  on  a  routine 
basis  to  assess  effectiveness  of  ongoing 
letter  notifications  conducted  bv  NIOSH 


notification  officers.  As  with  the  design 
of  the  three  trials  in  Task  2.  ongoing 
routine  assessment  would  include  for 
each  letter-tvpe  notification,  our 
contacting  by  telephone  a  random 
sample  of  250  workers  who  received 
notification  letters  and  related  materials, 
and  at  least  one  company  representative 
and  one  union  representative  (where 
appropriate).  A  15-minute  telephone 
survey  would  be  administered  to  the 
notified  workers,  and  an  up  to  30 
minute  interview  would  be  conducted 
with  the  other  stakeholders  (e.g.. 
company  and  union  representatives). 
The  total  annual  cost  to  respondents  for 
the  study  is  51,293.50.  The  total 
annualized  burden  hours  for  this  project 
is  82.5  hours. 


Respondent 


Number  of  re- 
spondents 


Number  of  re- 
sponses/re- 
spondents 


Avg  burden 
per  response 

(hours) 


Totai  burden 
(in  hoursi 


Workers 

Stakeholder 

Total  ... 


250 
40 


290 


15/60 
30/60 


62  5 
200 


82.5 


Dated.  May  24.  2000. 
Nancy  Cheal, 

Acting  Associate  Director  fur  Policy,  Planning 
and  Evaluation,  Centers  for  Disease  Control 
and  Prevention  ICDCI 

|FR  Doc   00-13505  Filed  5-:JO-00;  8:45  am) 
BILUNG  CODE  4163-1B-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Announcement  00106] 

World  Health  Organiiation  for 
Hepatitis;  Notice  of  Availability  of 
Funds 

A.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  fiscal  year  (FY)  2000 
funds  for  a  cooperative  agreement 
program  for  the  World  Health 
Organization  (WHO)  for  hepatitis.  CDC 
is  committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  "Healthy  People  2010".  a 
national  activity  to  reduce  morbidity 
and  mortality  and  improve  the  quality 
of  life.  This  announcement  is  related  to 
the  focus  areas  of  Immunization  and 
Infectious  Diseases.  For  the  conference 
copy  of  "Healthy  People  2010",  visit  the 
internet  site  http://www.health.gov/ 
healthypeople. 


The  purpose  of  this  cooperative 
agreement  is  to  develop  international 
programs  for  prevention  and  control  of 
hepatitis  A  through  immunization, 
hepatitis  B  immunization  activities  as 
part  of  national  immunization  programs 
of  member  states,  supporting  programs 
to  prevent  transmission  of  bloodborne 
hepatitis  virus  infections  through  unsafe 
injection  and  infection  control  practices, 
improving  injection  safety,  and 
preventing  transmission  of  hepatitis  C 
virus  (HCV)  infections. 

B.  Eligible  Applicants 

Assistance  will  be  provided  only  to 
the  WHO.  No  other  applications  are 
solicited. 

The  WHO  is  the  most  appropriate  and 
qualified  agency  to  conduct  the 
activities  specified  under  this 
cooperative  agreement  because: 

1.  They  are  the  only  organization  with 
the  worldwide  mandate  to  assist 
member  nations  in  the  control  and 
prevention  of  vaccine  preventable 
diseases. 

2.  They  are  responsible  for 
implementation  of  the  Expanded 
Programme  on  Immunization  (EPI)  and 
for  the  introduction  of  hepatitis  B 
vaccine  into  the  EPI  of  member  states  as 
stated  by  resolution  of  the  World  Health 
Assembly  in  1992. 

3.  They  are  the  only  recognized 
international  organization  for  providing 
the  guidance  and  leadership  needed  to 
coordinate  the  multidisciplinary 
collaborations  required  to  address 


elimination  of  unsafe  injection,  have  an 
established  activity  to  address  this  issue 
and  ser\'es  as  the  secretariat  for  the  Safe 
Injection  Global  Network  (SIGN),  a 
collaborative  network  comprised  of 
member  states  and  organizations. 

4.  They  are  the  only  recognized 
international  organization  to  provide  the 
guidance  and  leadership  needed  to 
coordinate  the  multidisciplinan.' 
collaborations  required  to  address  the 
control  of  hepatitis  C  virus  infection  and 
its  chronic  liver  disease  consequences 
and  has  an  established  activity  to 
address  this  issue  in  their  emerging 
infections  program. 

5.  The  proposed  program  is  directly 
related  to  the  achievement  of  WHO  and 
the  National  Center  for  Infectious 
Diseases,  CDC,  objectives  for  the  control 
and  prevention  of  viral  hepatitis, 
including  hepatitis  A.  B,  and  C. 

C.  Availability  of  Funds 

Approximately  $300,000  is  available 
in  FY  2000  to  fund  this  award.  It  is 
expected  the  award  will  begin  on 
September  29,  2000.  and  will  be  made 
for  a  12-month  budget  period  within  a 
project  period  of  up  to  three  years.  The 
funding  estimate  may  change. 

A  continuation  award  within  an 
approved  project  period  will  be  made 
on  the  basis  of  satisfactory  progress  as 
evidenced  by  required  reports  and  the 
availabilitv  of  funds. 
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D.  Where  To  Obtain  Additional 
Information 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Notice  of  Meetings 
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the  Federal  Advisor\' ( Committee  Act 
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Control  and  Prevention  (('DC| 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

[Program  Notice  No.  ACF/ACYF/RHYP 
2000-01] 

Notice  of  Availability  of  Financial 
Assistance  for  the  Runaway  and 
Homeless  Youth  Programs; 
Republication 

Kditorial  Note:  1  K  Dni  dO-12:i7()  was 
nrigiii,ill\  piihlislu'ii  .it  (.">  KR  :u;i:i8-:ii:t4:f. 
WriinfMl.n  ,  MiU  17,2d()()   Due  tn  priiilint; 
i-rrnrs  it  is  being  r.'puhlishinl  in  its  i-iitircU 

AGENCY:  Familv  and  Youth  Services 
Bureau.  Administration  on  Children. 
Youth  and  Families.  AC:F.  HHS. 

ACTION:  This  notice  announces  the 
availabilit\'  of  financial  assistance  for 
FY  2000  Basic  (Center  Program  for 
Runaway  and  Homeless  Youth  (BCP). 
FY  2001  Transitional  Living  Program 
(TLP).  FY  2000  Street  Outreach  Program 
(SOP),  and  the  FY  2000  Youth 
Development  .State  Collaboration 
Demonstration  Projects  (SCDI'). 


This  Notice  announces  the 
availabilitv  of  the  official  FY  2000 
Program  .Xnnouncement.  The  official 
announcement  must  be  used  to  applv 
for  grant  funding  under  the  competitive 
grant  areas  and  is  a\ailable  bv  calling  or 
writing  the  AC~'^'F  Operatiims  Center 
(iiddress  hidow)  or  bv  downloading  the 
announcement  from  the  F'YSB  website 
at  http'n\^\\^v(n■f^^hhs  pnv/fjrogmms' 
F)'SB  under  Policy  and  Funding 
Announcements. 

I.K^iNlalivc  .'\uthoritv:  (.i.ints  for  Kuiiau.n 

.mil  Hmiu'lrss  ^  nil  ill  prni:r,iiiis  arc  ;Hilhnri/»'d 
h\  thi'  Kiiii,u\,i\  ,inii  Unini'U'ss  \'iiiilh  ,\i  t 
(KFn   .\,  li  ,is  ,iini'nil.',l  in  PL  l()t)-71 

Deadlines 

The  deadlines  for  receipt  of 
applic:ations  for  new  grants  under  this 
announcement  are  as  follows: 


CFDA# 


Programs 


Deadline  dates 


Deadline  times 


93  623    Basic  Center  Program       !  July  3,  2000    ... 

93  557  Street  Outreach  Program  July  3   2000  

93  550  Transitional  Living  Program      July  7   2000.... 

93  623     Slate  Collaboration 

Demonstration  Projects     August  3  2000 


4  30  p  m  (EDT) 

4  30pm  (EDT) 

4  30  pm  (EDT) 

4  30pm  (EDT) 


Mdiliiiii  and  Dclivcrv  Ii]stni(tioii>< 
Applications  must  he  in  hard  t;opy. 


Miiiled  applications  and  applications  couriers,  overnight/express  mail 

hand  deli\  fred  b\  applicants,  applicant      couriers  or  any  other  method  of  hand 
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deliver^'  shall  be  considered  as  meeting 
an  announced  deadline  if  they  are 
received  on  or  before  the  deadline,  at 
the  following  address:  ACYF  Operations 
Center,  1815  North  Fort  Myer  Drive, 
Suite  300,  Arllington,  VA  22209, 
telephone:  1-800-351-2293.  email: 
FYSB@lcgnet.com. 

Applications  may  be  hand  delivered 
to  the  above  address  between  the  hours 
of  8:00  a.m.  and  4:30  p.m.  (EDT). 
Monday  through  Friday  (excluding 
Federal  Holidays). 

Applicants  are  responsible  for  mailing 
and  delivering  applications  well  in 
advance  of  deadlines  to  ensure  that  the 
applications  are  received  on  time. 
Applications  received  after  4:30  p.m. 
(EDT)  on  the  deadline  date  will  be 
classified  as  late.  Postmarks  and  other 


similar  documents  do  not  establish 
receipt  of  an  application. 

ACF  will  not  accept  applications 
delivered  by  fax  or  e-mail  regardless  of 
date  or  time  of  submission  and  receipt. 

Late  Applications:  Applications 
which  do  not  meet  the  criteria  stated 
above  and  are  not  received  by  the 
deadline  date  and  time  are  considered 
late  applications.  The  Administration 
for  Children  and  Families  (ACF)  will 
notifv'  each  late  applicant  that  its 
application  will  not  be  considered  in 
the  current  competition. 

Extension  of  Deadline:  ACF  may 
extend  an  application  deadline  for 
applicants  affected  by  acts  of  God  such 
as  floods  and  hurricanes,  or  when  there 
is  widespread  disruption  of  the  mails.  A 
determination  to  waive  or  extend 


deadline  requirements  rests  with  the 
Chief  Grants  Management  Officer. 

SUPPLEMENTARY  INFORMATION:  Grant 
awards  for  FY  2000  funds  will  be  made 
by  September  30.  2000  for  the  Basic 
Center  and  Street  Outreach  Program. 
Transitional  Living  Program  grant 
awards  for  FY  2001  will  be  made  after 
September  30,  2000.  Grant  awards  for 
the  Youth  Development  State 
Collaboration  Demonstration  Projects 
will  be  made  by  September  30,  2000. 
based  on  the  availability  of  funds.  If 
funds  are  not  available  for  the  State 
Collaboration  Projects  on  September  30. 
2000.  we  anticipate  that  successful 
applicants  will  be  awarded  funding 
during  the  second  quarter  of  FY  2001 
(January.  Februarv'.  and  March.  2001). 


The   estimated   funds   available   for   new   starts   and  the   approximate   number   of  new  grants   that   may   be   awarded 
under  this  program  announcement  are  as  follows: 


Competitive  grant  area 


New  start  funds 
available 


Estimated  number 
of  new  grants 


A  BCP  

B  TLP  

C  SOP  

D  'SCDP 


S14.500.000 

5500,000 

5.900,000 

600.000 


126 
32 

99 

5 


'  Subject  to  availability  of  funds 

In  addition  to  the  new  start  grants,  the  Administration  for  Children  and  Families  has  provided  for  noncompetitive 
continuation  funds  to  current  grantees  in  the  following  programs; 


Grant  area 


Funds  available        Number  of  grants 


A  BCP 
B  TLP  .... 
C   SOP   .. 
D   SCDP 


524.700,000 

13,000.000 

7,600.000 

1.000.000 


999 

73 
80 

9 


Part  1 .  Competitive  Grant  Areas  and 
Summaries  of  Evaluation  Criteria 

Applicants  must  refer  to  the  specific 
evaluation  criteria  for  each  competitive 
area  contained  in  the  official  Program 
Announcement  in  order  to  adequately 
prepare  their  applications. 

A.  Basic  Centers  Program,  CFDA^ 
93.623  (Competitive  Grant  Area  Aj 

Eligible  Applicants:  Any  State,  unit  of 
local  government,  combination  of  units 
of  local  government,  public  or  private 
nonprofit  agency,  organization  or 
institution  is  eligible  to  apply  for  these 
funds.  Federally  recognized  Indian 
Tribes  are  eligible  to  apply  for  Basic 
Center  grants.  Indian  Tribes  that  are  not 
federally  recognized  and  urban  Indian 
organizations  are  also  eligible  to  apply 
for  grants  as  private,  nonprofit  agencies. 

Current  Basic  Center  grantees  with 
project  periods  ending  on  or  before 
September  30,  2000,  and  all  other 
eligible  applicants  not  currently 


receiving  Basic  Center  funds  may  apply 
for  a  new  competitive  Basic  Center  grant 
under  this  announcement. 

Current  Basic  Center  Program  grantees 
(including  subgrantees)  with  one  or  two 
years  remaining  on  their  current  grant 
and  the  expectation  of  continuation 
funding  in  FY  2000  may  not  apply  for 
a  new  Basic  Center  grant  for  the 
community  they  currently  serve.  These 
grantees  will  receive  instructions  from 
their  respective  ACF  Regional  Offices  on 
the  procedures  for  applying  for 
noncompetitive  continuation  grants. 

Program  Purpose,  Goals  ana 
Objectives:  The  purpose  of  this  program 
is  to  establish  or  strengthen  locally- 
controlled,  community-based  programs 
that  address  the  immediate  needs  of 
runaway  and  homeless  youth  and  their 
families.  Services  must  be  delivered 
outside  of  the  law  enforcement,  child 
welfare,  mental  health  and  juvenile 
justice  systems.  The  program  goals  and 
objectives  of  the  Basic  Center  Program 
are  to: 


•  Alleviate  problems  of  runaway  and 
homeless  youth: 

•  Reunite  youth  with  their  families 
and  encourage  the  resolution  of 
inlrafamily  problems  through 
counseling  and  other  services: 

•  Strengthen  family  relationships  and 
encourage  stable  living  conditions  for 
youth;  and 

•  Help  youth  decide  upon 
constructive  courses  of  action. 

Federal  Share  of  Project  Costs: 
Priority  will  be  given  to  applicants  that 
applv  for  less  than  S200.000  per  year. 
The  maximum  Federal  share  for  a  3-year 
project  period  5600,000. 

Applicant  Share  of  Project  Costs: 
Basic  Center  grantees  must  provide  a 
non-Federal  share  or  match  of  at  least 
ten  percent  of  the  Federal  funds 
awarded.  (There  are  certain  exceptions 
for  Tribes  with  "638"  funding  pursuant 
to  Pub.  L.  93-638,  under  which  certain 
Federal  grants  may  qualifv"  as  matching 
funds  for  other  Federal  grant  programs, 
e.g.,  those  which  contribute  to  the 
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purposes  for  which  grants  under  section 
6.18  were  made.)  Th»;  non-Federal  share 
may  be  met  bv  cash  or  in-kind 
contributions,  althougfi  applicants  are 
encouraged  to  meet  their  matt:h 
requirements  through  cash 
contributions.  Therefore,  a  three-year 
project  costing  $300,000  in  Federal 
funds  (based  on  an  award  of  5100,000 
per  12-month  budget  period)  must 
include  a  match  of  at  least  S30.000 
(10.000  per  budget  period) 
Duration  of Pmiftt: This 
announcement  solicits  applications  for 
Basic  (-enter  programs  of  up  to  three 
years  duration  (3fi-month  project 
periods).  Initial  grant  awards,  made  on 
a  competitive  basis,  will  be  for  one-vear 
(12-month)  budget  periods. 
Applications  for  non-competitive 
continuation  grants  beyond  the  one-year 
budget  periods,  but  within  the  36-month 
project  periods,  will  be  entertained  in 
subsequent  vears.  subject  to  the 
availability  of  funds,  satisfactory 
progress  of  the  grantee  and 
determination  that  continued  funding 
would  be  in  the  best  interest  of  the 
government. 

B.  Transitional  Living  Pmgram.  CFDA 
n93.550  (Competitive  Grant  Area  B) 

Eligible  Applicants  Anv  State,  unit  of 
local  government  (or  a  combination  of 
units  of  local  government),  public  or 
private  nonprofit  agencv,  organization, 
institution  or  other  nonprofit  entity. 
Federally  recognized  Indian  Tribes  are 
eligible  to  apply  for  TLP  grants  Indian 
Tribes  that  are  not  federally  recognized 
and  urban  Indian  organizations  are  also 
eligible  to  apply  for  grants  as  private, 
nonprofit  agencies. 

("urrent  TLP  grantees  with  project 
periods  ending  (m  or  before  .September 
30,  2001,  and  all  other  eligible  applicant 
not  currently  receiving  TLP  funds  may 
•apply  for  a  new  competitive  TLP  grant 
under  this  announc;ement  for  awards  in 
FY  2001. 

Current  TLP  grantees  (including 
subgrantees)  with  ime  or  two  years 
remaining  on  their  current  awards  and 
the  expectation  of  continuation  funding 
in  Fiscal  Year  2001  may  not  apply  for 
a  new  TLP  grant  under  this 
announcement.  These  grantees  will 
receive  instructions  from  their 
respective  ACF  Region/Hub  Offices  on 
the  procedures  for  applying  for  non- 
competitive continuation  grants. 

Program  Purpose.  Goals  and 
Objectives:  Thti  overall  purpose  of  TLP 
for  homeless  youth  is  to  establish  and 
operate  transitional  living  projects  for 
homeless  youth.  This  program  is 
structured  to  help  older,  homeless  youth 
achieve  self-sufficiency  and  avoid  long- 
term  dependency  on  social  services. 


Transitional  living  projects  provide 
shelter,  skills  training,  and  support 
ser\ices  to  homeless  youth  ages  16 
through  21  for  a  continuous  period  not 
excetniing  18  months.  Transiticmal 
Living  Prt)gram  funds  are  to  be  used  for 
the  purpose  of  enhancing  the  capacities 
of  youth-.serving  agencies  in  local 
communities  to  effectively  address  the 
service  needs  of  homeless,  older 
adole.scenls  and  young  adults. 

Federal  Share  of  Project  Costs: 
Applicants  may  apply  for  up  to 
5200,000  per  year,  which  equals  a 
maximum  of  S600.000  for  a  3-year 
project  period. 

Applicant  Share  of  Project  Cost: 
Transitional  Living  grantees  provide  a 
non-Federal  share  or  match  of  at  least 
ten  percent  of  the  Federal  funds 
awarded.  (There  are  certain  exceptions 
for  Tribes  with  "638'"  funding  pursuant 
to  PL  93-638,  under  which  certain 
Federal  grants  may  qualify  as  matching 
funds  for  other  Federal  grant  programs, 
e.g..  those  which  contribute  to  the 
purposes  for  which  grants  under  section 
638  were  made.)  the  non-Federal  share 
may  be  met  by  cash  or  in-kind 
contributions,  although  applicants  are 
encouraged  to  meet  their  match 
requirements  through  cash 
contributions.  Therefore,  a  three-vear 
project  costing  $300,000  in  Federal 
funds  (based  on  an  award  of  5100,000 
per  12-month  budget  period)  must 
include  a  match  of  at  least  $30.00 
(510.000  per  budget  period). 

Duration  of  Project:  This 
announcement  solicits  applications  for 
Transitional  Living  projects  of  up  to 
three  years  (36-month  project  periods). 
Initial  grant  awards,  made  on  a 
i:ompetitive  basis,  will  be  for  one-vear 
(12-mf)nth)  budget  periods. 
Applications  for  non-competing 
continuation  grants  beyond  the  one-year 
budget  periods,  but  within  the  36-month 
project  periods,  will  be  entertained  in 
subsequent  years,  subject  to  the 
availability  of  funds,  satisfactor\' 
progress  of  the  grantee  and 
iletermination  that  continued  funding 
would  be  in  the  best  interest  of  the 
government. 

C.  Street  Outreach  Program.  CFDAIt 
93.557  (Competitive  Grant  Area  C) 

Eligible  Applicants:  Any  private, 
nonprofit  agency  is  eligible  to  apply  for 
these  funds.  Non-Federally  recognized 
Indian  Tribes  and  urban  Indian 
organizations  are  eligible  to  apply  for 
grants  as  private,  non-profit  agencies. 
Please  note  that  public  agencies  are  not 
eligible  to  apply  for  these  funds. 

Current  Street  Outreach  Program 
grantees  with  project  periods  ending  on 
or  before  September  30,  2000.  and  all 


other  eligible  applicants  not  currently 
receiving  SOP  funds  may  apply  for  a 
new  competitive  SOP  grant  under  this 
announcement. 

Current  Street  Outreach  Program 
grantees  (including  subgrantees)  with 
one  or  two  years  remaining  on  their 
current  grant  and  the  expectation  of 
continuation  funding  in  FY'  2000  may 
not  apply  for  a  new  Street  Outreach 
grant  for  the  community  they  currently 
serve.  These  grantees  will  receive 
instructions  from  their  respective  ACF 
Regional  Offices  on  the  procedures  for 
applying  for  continuation  grants. 

Program  Purpose.  Goals  and 
Objectives:  The  overall  purpose  of  SOP 
is  to  provide  education  and  prevention 
services  to  runaway,  homeless  and 
street  youth  who  have  been  subjected  to 
or  are  at  risk  of  sexual  exploitation  or 
abuse.  The  goal  of  the  program  is  to 
establish  and  build  relationships 
between  street  youth  and  program 
outreach  staff  in  order  to  help  youth 
leave  the  streets.  The  objective  of  the 
program  is  to  provide  support  services 
that  will  assist  the  youth  in  moving  an 
adjusting  to  a  safe  and  appropriate 
alternative  living  arrangement.  These 
services  include,  at  a  minimum, 
treatment,  counseling,  provision  of 
information  and  referral  services.  Street 
outreach  programs  must  have  access  to 
local  emergency  shelter  space  that  is  an 
appropriate  placement  for  young  people 
and  that  can  be  made  available  for  youth 
willing  to  come  in  off  the  streets.  In 
addition,  street  outreach  staff  must  have 
access  to  the  shelter  in  order  to  maintain 
interaction  with  the  youth  during  the 
time  they  are  in  the  shelter. 

Federal  Share  of  Project  Costs: 
Applicants  may  apply  for  up  to 
5100.000  in  Federal  support  each  year, 
a  maximum  of  5300.00  for  a  3-year 
project  period.  The  maximum  Federal 
share  of  project  costs  is  5100,000  for  12 
months. 

Applicants  Share  of  Project  Cost:  SOP 
grantees  must  provide  a  non-Federal 
shaue  or  match  of  at  least  ten  percent  of 
the  Federal  funds  awarded.  (There  are 
certain  exceptions  for  Tribes  with  "638" 
funding  pursuant  to  PL.  93-638.  under 
which  certain  Federal  grants  may 
qualify'  as  matching  funds  for  other 
Federal  grant  programs,  e.g..  those 
which  contribute  to  the  purposes  for 
which  grants  under  section  638  were 
made.)  The  non-Federal  share  may  be 
met  by  cash  or  in-kind  contributions, 
although  applicants  are  encouraged  to 
meet  their  match  requirements  through 
cash  contributions.  For  example,  a 
project  requesting  $100,000  in  Federal 
funds  must  include  a  match  of  at  least 
$10,000. 
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Duration  of  Project :  This 
announcement  solicits  applications  for 
Street  Outreach  Program  projects  of  up 
to  three  years  (36-month  project 
periods).  Initial  grant  awards,  made  on 
a  competitive  basis,  will  be  for  one-year 
(12-month)  budget  periods. 
Applications  for  non-competing 
continuation  grants  beyond  the  one-year 
budget  periods,  but  within  the  36-month 
project  periods,  will  be  considered 
subject  to  the  availability  of  funds, 
satisfactorA,'  progress  of  the  grantee  and 
determination  that  continued  funding 
would  be  in  the  best  interest  of  the 
government. 

Summary  of  Evaluation  Criteria  for 
Competitive  Areas  A.  B.  and  C  (BCP, 
TLP.  and  SOP) 

Criterion  1:  Objectives  and  Need  for 
Assistance  (15  Points) 

Applications  will  be  judged  on  how 
clearly  they  identify  the  physical, 
economic,  social,  financial, 
institutional,  and/or  other  problem(s) 
requiring  a  solution.  The  need  for 
assistance  must  be  demonstrated  and 
the  principal  and  subordinate  objectives 
of  the  project  must  be  clearly  stated. 
Applications  will  need  to  specify  the 
goals  and  objectives  of  the  project  emd 
how  implementation  will  fulfill  the 
purposes  of  the  program.  Applications 
should  describe  the  conditions  of  youth 
and  families  in  the  area  to  be  served;  the 
incidence  and  characteristics  of 
runaway,  homeless  or  street  youth  and 
their  families:  the  existing  support 
systems  for  at-risk  youth  and  families  in 
the  area,  including  other  agencies 
providing  services  to  runaway  and 
homeless  youth  in  the  area. 

Applicants  must  refer  to  the  specific 
evaluation  criteria  for  each  competitive 
area  contained  in  the  full  Program 
Announcement  j^n  order  to  adequately 
prepare  their  applications. 

Criterion  2:  Results  or  Benefits  Excepted 
(20  Points) 

Applications  will  be  judged  on  how 
clearly  they  identify  the  results  and 
benefits  to  be  derived,  specify'  services 
to  be  provided,  who  will  receive 
services,  where  and  how  these  services 
will  be  provided,  and  how  the  services 
will  benefit  the  youth  families  and  the 
community  to  be  served.  Applicants 
must  refer  to  the  specific  evaluation 
criteria  for  each  competitive  area 
contained  in  the  full  Program 
Announcement  in  order  to  adequately 
prepare  their  applications. 

Criterion  3:  Approach  (35  Points) 

Applications  will  be  judged  on  how 
clearly  they  outline  a  plan  of  action 


which:  describes  the  scope  and  detail  of 
how  the  proposed  work  will  be 
accomplished:  accounts  for  all  functions 
or  activities  identified  in  the 
application:  cites  factors  which  might 
accelerate  or  decelerate  the  work  and 
reasons  for  taking  the  proposed 
approached  rather  than  others. 
Applications  are  encouraged  to  describe 
any  unusual  features  of  the  project  such 
as  design  or  technological  innovations, 
reductions  in  cost  or  time,  or 
extraordinary^  social  and  community 
involvement. 

Applications  will  be  expected  to 
provide  quantitative  monthly  or 
quarterly  projections  of  the 
accomplishments  to  be  achieved  for 
each  function  or  activity  in  such  terms 
as  the  number  of  youth  to  be  served  and 
the  results  of  those  services,  including 
data  required  for  annual  reporting  to  the 
Secretary  of  HHS.  Applicants  must 
agree  to  cooperate  with  any  research  or 
evaluation  efforts  sponsored  by  the 
Administration  for  Children  and 
Families  and  to  submit  the  required 
Annual  Report  to  the  Secretary-  of  HHS 
on  program  activities  and 
accomplishments  with  statistical 
summaries  and  other  required  program 
and  financial  reports,  as  instructed  bv 
FYSB. 

Applications  will  be  judged  on  the 
extent  to  which  they  described  the 
program's  youth  development  approach 
or  philosophy  and  indicate  how  it 
underlies  and  integrates  all  proposed 
activities.  Applicants  will  be  expected 
to  list  organizations,  cooperating 
entities,  consultants,  or  other  key 
individuals  who  will  work  on  the 
project  along  with  a  short  description  of 
the  nature  of  their  effort  or  contribution; 
describe  formal  service  linkages  and 
plans  for  coordination  with  other 
agencies:  describe  plans  for  conducting 
outreach  and  encouraging  awareness  of 
and  sensitivity  to  the  diverse  needs  of 
runaway  and  homeless  youth  who 
represent  particular  ethnic  and  racial 
backgrounds  and  sexual  orientations. 
Applicants  are  encouraged  to  describe 
the  type,  capacity  and  staff  supervision 
of  the  shelter  that  will  be  available  for 
youth. 

Applicants  must  refer  to  the  specific 
evaluation  criteria  for  each  competitive 
area  contained  in  the  full  Program 
Announcement  in  order  to  adequately 
prepare  their  applications. 

Criterion  4:  Staff  and  Position  Data  (10 
Points) 

Applicants  will  be  judged  on  whether 
they  provide  a  resume  and  biographical 
sketch  for  each  key  person  appointed 
and  a  job  description  for  each  vacant 
key  position.  A  biographical  sketch  will 


also  be  required  for  new  key  staff  as 
appointed.  Applicants  will  be  expected 
to  list  organizations  and  consultants 
who  will  work  on  the  program  along 
with  a  short  description  of  the  nature  of 
their  effort  or  contribution. 

Applicants  will  be  expected  to 
provide  information  on  plans  for 
training  project  staff  as  well  as  staff  of 
cooperating  organizations  and 
individuals  and  state  the  expected  or 
estimated  ratio  of  staff  to  youth. 

Applicants  must  refer  to  the  specific 
evaluation  criteria  for  each  competitive 
area  contained  in  the  full  Program 
Announcement  in  order  to  adequately 
prepare  their  applications. 

Criterion  5:  Organization  Profile  (10 
Points  Plus  5  Possible  Bonus  Points) 

Applicants  will  be  expected  to 
provide  information  on  the  applicant 
organization(s)  and  cooperating  partners 
such  as  organizational  charts,  financial 
statements,  audit  reports  or  statemenis 
from  CPAs/Licensed  Public  Accounts. 
Any  non-profit  organization  submitting 
an  application  must  submit  of  its  non- 
profit status  in  its  application  at  the 
time  of  submission.  Bonus  points  shall 
be  awarded  to  applicant  organizations 
who  have  demonstrated  experience  in 
providing  services  to  runaway, 
homeless  and  street  youth 

Applicants  will  be  expected  to 
provide  a  plan  for  project  continuance 
beyond  grant  support,  including  a  plan 
for  securing  resources  and  continuing 
project  activities  after  Federal  assistance 
has  ceased  and  an  annotated  listing  of 
applicants  funding  sources  Such  plans 
should  include  written  agreements,  if 
applicable,  between  grantees  and 
subgrantees  or  subcontractors  or  other 
cooperating  and  letters  of  support  and 
statements  from  community,  public  and 
commercial  leaders  that  support  the 
project  proposed  for  funding. 

Applicants  must  refer  to  tne  specific 
evaluation  criteria  for  each  competitive 
area  contained  in  the  full  Program 
Announcement  in  order  to  adequately 
prepare  their  applications. 

Criterion  6:  Budget  and  Budget 
Justification  (10  Points) 

Applicants  will  be  expected  to 
provide  a  detailed  line  item  budget  and 
a  narrfative  budget  justification  that 
describes  how  the  categorical  costs  are 
derived.  Applicants  will  be  judged  on 
how  clearly  they  discuss  the  necessity, 
reasonableness,  and  allocabilitv  of  the 
proposed  costs  and  how  clearly  they 
describe  the  fiscal  control  and 
accounting  procedures  that  will  be  used 
to  ensure  prudent  use,  proper 
disbursement  and  accurate  accounting 
of  funds  received. 
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Applicants  must  refer  to  the  specific 
evaluation  criteria  for  varh  competitive 
area  contained  in  the  full  Program 
Announcement  in  order  to  ad«K|uately 
prepare  their  appliiafions. 

D.  Youth  Dfvvhipim'nt  State 
Collaboration  Demonstration  Projects. 
CFD  ^93.623  (Competitive  Grar^ji  Area 
01 

Eligible  Applicants:  Any  State  or 
Federally  recognized  Indian  Tribe  is 
eligible  to  apply  for  a  Youth 
Development  State  Collaboration 
Demon.stration  Project  grant.  Only  one 
application  may  be  submitted  by  anv 
State  or  Tribe.  Preferenct;  wil^  oe  given 
to  State  or  Tribal  applicants  in  regions 
IV,  V,  and  VI,  since  there  are  no  States 
or  Tribes  in  these  regions  currently 
involved  in  the  collaboration  project. 
The  States  in  these  regions  are:  Region 
IV:  Al,  FL,  GA.  KY,  MS.  NC.  SC.  TN; 
Region  V:  IL.  IN,  Ml.  MN,  OH,  VVI; 
Region  VI:  AR,  LA.  NM,  OK,  TX. 

Program  Purpose.  Goals  and 
Objectives:  Thv.  objec:tives  of  the  Youth 
Development  State  Collaboration 
Demonstration  Projects  are  to  facilitate 
the  development  of  State  or  Tribal 
policies  and  initiatives  that  help 
communities  support  a  youth 
development  approach:  to  encourage 
collaboration  among  the  State  or  Tribal 
agencies  that  address  the  needs  and 
issues  for  adolescents;  to  promote  and 
facilitate  communication  and 
coordination  between  the  .State  or  Tribe 
and  youth  serving  agencies,  including 
FYSB  grantees:  and  to  promote 
collaborative  efforts  among  the  State  or 
Tribe,  FYSB.  and  community-based, 
youth-serving  organizaticjn. 

Federal  Share  ol  Project  Costs: 
Applicants  may  apply  for  up  to 
$120,000  in  Federal  support  each  ycMr 
which  equals  a  maximum  of  $300,000 
for  a  .3-vear  period. 

Applicant  Share  of  Project  Costs:  The 
applicant  is  required  to  provide  a 
minimum  of  25  percent  of  the  total 
approved  cost  of  the  project.  (There  are 
certain  exceptions  for  Tribes  with  "6HH" 
funding  pursuant  to  PL.  93-638,  under 
which  certain  P'ederal  grants  may 
qualify  as  matching  funds  for  other 
Federal  grant  programs,  f'.i^ ,  those 
which  contribute  to  the  purposes  for 
which  grants  under  sfH:tion  638  were 
made.)  The  total  approved  cost  (jf  the 
project  is  the  sum  of  the  Federal  share 
and  the  applicant  share  of  the  project. 
For  example,  an  applicant  requesting 
.$120,000  must  match  the  federal  funds 
with  a  non-Federal  share  of  at  least 
$40,000 

Duration  of  Project:  This 
announcement  solicits  applications  for 
Youth  Development  State  Collaboration 


Demonstration  Projects  of  up  to  three 
years  (36-month  project  periods).  Grant 
awards,  made  on  a  national  competitive 
basis,  will  be  for  a  one-year  (12-monfh) 
budget  period.  Applications  for 
continuaticm  grants  bevimd  the  one-vear 
budget  period,  but  within  the  longer 
term  project  period,  will  be  entertained 
in  subsequent  years  on  a  non- 
competitive basis,  subject  to  the 
availability  of  funds,  satisfactory 
progress  of  the  grantee  and 
determination  that  continued  funding 
would  be  in  the  interest  of  the 
government 

Summan'  of  Evaluation  Criteria  for 
Competitive  Area  D ISCDPI 

Criterion  1:  Objectives  and  Need  for 
Assistance  (15  Points) 

Applications  will  be  judged  on  how 
clearly  they  specify  the  goals  and 
objectives  to  be  addressed  through  the 
Youth  Development  State  Collaboration 
Demonstration  Project  and  how  these 
objectives  are  relevant  to  youth-related 
needs  within  the  State  or  Tribal 
jurisdiction.  For  the  purpose  of  this 
project,  youth  are  defined  as  individuals 
between  the  ages  of  10-24. 

Applicants  are  expected  to  discuss  the 
State's  or  Tribe's  current  framework  of 
philosophy  for  addressing  youth  issues. 
including  how  that  framework  is 
reflected  in  policies  and  existing  youth 
services.  Applicants  are  expected  to 
describe  any  youth  development 
activities  that  are  currently  in  place  at 
the  State  or  Tribal  level,  how  those 
activities  affect  local  youth  services  and 
the  need  for  further  efforts  in  this  area. 
Applicants  should  discuss  the  extent  of 
current  coordination  among  State  or 
Tribal  agencies  and  programs  on  youth 
issues  and  existing  coordination  with 
local  youth  service  providers,  as  well  as 
the  need  for  additional  collaboration. 

Applicants  should  describe  the  ability 
to  leverage  strong  commitment  and 
support  at  the  executive  level  for  this 
project. 

.Applicants  must  refer  to  the  specific 
evaluation  criteria  for  each  competitive 
area  contained  in  the  full  Program 
Announcement  in  order  to  adequately 
prepare  their  applications. 

Criterion  2:  Results  or  Benefits  Expected 
(20  Points) 

Applications  will  be  judged  on  the 
extent  to  which  they  clearly  describe 
interim  and  final  results  and  benefits 
expected  of  this  project,  especially  in 
regard  to  support  of  youth  development 
and  coordination  around  youth  issues 
and  services,  including  changes  in 
policies,  processes,  programs  and 
initiatives  resulting  from  this  grant,  how 


these  changes  will  be  implemented,  and 
the  expected  legislative,  programmatic 
or  administrative  results. 

Applicants  are  expected  to  describe 
planned  results  of  efforts  to  strengthen 
and/or  establish  effective 
communication  and  collaboration  and 
how  these  will  enhance  services  to 
young  people,  providing  concrete 
examples  of  desired  changes  in  local 
services  and  State  or  Trtbal  policy 
making  processes. 

Applicants  must  refer  to  the  specific 
evaluation  criteria  for  each  competitive 
area  contained  in  the  full  Program 
Announcement  in  order  to  adequately 
prepare  their  applications. 

Criteria  3:  Approach  (35  Points) 

Applications  will  be  judged  on  how 
clearly  they  outline  a  plan  of  action 
which  describes  the  scope  and  detail  of 
how  the  proposed  work  will  be 
accomplished;  accounts  for  all  functions 
or  activities  identified  in  the 
application:  includes  information  that 
clarifies  the  activities  that  will  be 
undertaken  to  introduce  and  support  a 
youth  development  approach  at  the 
State  or  Tribal  and  local  levels;  cites 
factors  which  might  accelerate  or 
decelerate  the  work  and  reasons  for 
taking  the  proposed  approach  rather 
than  others;  describes  any  unusual 
features  of  the  project  such  as  design  or 
technological  innovations,  reductions  in 
cost  or  time,  or  extraordinary  social  and 
community  involvement. 

Applicants  are  expected  to  discuss 
legislative,  administrative  and  judicial 
factors  that  may  be  barriers  to  increased 
collaboration  and  the  establishment  and 
support  of  a  youth  development 
approach  and  should  describe  plans  to 
address  and  overcome  these  barriers. 
Applicants  are  expected  to  clearly 
identify  a  State  or  Tribal  Youth 
Development  Coordinator  who  will  be 
responsible  for  activities  under  this 
grant  and  must  also  identify  where  the 
projecrt  will  be  located  organizationally. 

Applications  will  be  judged  on  how 
clearly  they  explain  the  methodology 
that  will  be  used  for  interim  and  final 
evaluation  of  the  project. 

Applicants  must  refer  to  the  specific 
evaluation  criteria  for  each  competitive 
area  contained  in  the  full  Program 
Announcement  in  order  to  adequately 
prepare  their  applications. 

Criterion  4:  Staff  and  Position  Data  (10 
Points) 

Applicants  are  expected  to  provide  a 
resume  and  biographical  sketch  for  each 
key  person  appointed  and  a  job 
description  for  each  vacant  key  position. 
A  biographical  sketch  will  also  be 
required  for  new  key  staff  as  appointed. 
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Applications  should  demonstrate 
sufficient  personnel  resources  and  staff 
competence  to  assure  that  project 
activities  can  be  successfully  carried  out 
and  list  each  consultant,  or  key 
individuals  who  will  work  on  the 
project. 

Applicants  must  refer  to  the  specific 
evaluation  criteria  for  each  competitive 
area  contained  in  the  full  Program 
Announcement  in  order  to  adequately 
prepare  their  applications. 

Criterion  5:  Organization  Profile  (10 
Points  Plus  5  Possible  Bonus  Points) 

Applicants  are  expected  to  provide 
information  on  the  applicant 
organization(s)  and  cooperating 
partners,  including  information  such  as 
organization  charts,  along  with  a  brief 
description  of  the  nature  of  their 
contribution  and  knowledge  of  and 
experience  with  youth  development, 
youth  issues  and  youth  and  family 
ser\'ices. 

Applicants  must  refer  to  the  specific 
evaluation  criteria  for  each  competitive 
area  contained  in  the  full  Program 
Announcement  in  order  to  adequately 
prepare  their  applications. 

Criterion  6:  Budget  and  Budget 
Justification  (10  Points) 

Applicants  are  expected  to  provide  a 
detailed  line  item  budget  and  a  narrative 
budget  justification  that  described  how 
the  categorical  costs  are  derived; 
discusses  the  necessity,  reasonableness, 
and  allocability  of  the  proposed  costs; 
and  discusses  and  justifies  the  costs  of 
the  proposed  project  in  terms  of  types 
and  quantities  of  activities  to  be 
implemented  and  the  anticipated  results 
and  benefits. 

Applicants  are  expected  to  describe 
the  fiscal  control  and  accounting 
procedures  that  will  be  used  to  ensure 
the  prudent  use,  proper  disbursement 
and  accurate  accounting  of  funds 
received  under  this  program 
announcement. 

Applicants  must  refer  to  the  specific 
evaluation  criteria  for  each  competitive 
area  contained  in  the  full  Program 
Announcement  in  order  to  adequately 
prepare  their  applications 

Part  2.  Required  Notification  of  the 
Single  Point  of  Contact 

Most  portions  of  this  program  are 
covered  under  Executive  Order  12372, 
Intergovernmental  Review  of  Federal 
Programs,  and  45  CFR  part  100. 
Intergovernmental  Review  of 
Department  of  Health  and  Human 
Services  Program  and  Activities.  Under 
the  Order,  States  may  design  their  own 
processes  for  reviewing  and 


commenting  on  proposed  Federal 
assistance  under  covered  programs. 

All  States  Territories  except  Alabama. 
Alaska,  Colorado,  Connecticut,  Hawaii. 
Idaho,  Kansas,  Louisiana, 
Massachusetts,  Minnesota,  Montana. 
Nebraska,  New  Jersey,  New  York.  Ohio, 
Oklahoma,  Oregon,  Palau, 
Pennsylvania,  South  Dakota,  Tennessee, 
Vermont,  Virginia,  Washington,  and 
American  Samoa  have  elected  to 
participate  in  the  Executive  Order 
process  and  have  established  Single 
Points  of  Contact  (SPOCs).  Applicants 
from  these  twenty-three  jurisdictions  • 
need  take  no  action  regarding  E.O. 
12372.  Applicants  for  projects  to  be 
administered  by  Federally-recognized 
Indian  Tribes  are  also  exempt  from  the 
requirements  of  E.O.  12372.  Otherwise, 
applicant  should  contact  their  SPOCs  as 
soon  as  possible  to  alert  them  of  the 
prospective  applications  and  receive 
any  necessary  instructions.  Applicants 
must  submit  any  required  material  to 
the  SPOCs  as  soon  as  possible  so  that 
the  program  office  can  obtain  and 
review  SPOC  comments  as  part  of  the 
award  process.  It  is  imperative  that  the 
applicant  submit  all  required  materials, 
if  any,  to  the  SPOC  and  indicate  the  date 
of  this  submittal  (or  the  date  of  contact 
if  no  submittal  is  required)  on  the 
Application  for  Federal  Assistance, 
Standard  Form  424,  item  16. 

Under  45  CFR  100.8(a)(2),  a  SPOC  has 
60  days  from  the  application  deadline  to 
comment  on  proposed  new  or 
competing  continuation  awards.  A  list 
of  the  Single  Points  of  Contact  for  each 
State  and  Territory  can  be  found  on  the 
web  site  bttp://www. whitehouse.gov/ 
omb/grants/spoc.html.  or  by  calling  the 
ACYF  Operations  Center  at  1-800-351- 
2293. 

Dated:  May  12,  2000. 
James  A.  Harrell, 

Deputy  Commissioner,  Administration  on 
Children.  Youth,  and  Families 

|FR  Dor..  00-12376  Filed  5-16-00:  8:45  am) 
BILLING  CODE  41 84-01 -M 

Editorial  Note:  FR-Dor. 00-12376  was 
originally  published  at  65  FR  31338-31343. 
Wednesday.  May  17.  2000.  Due  to  printing 
errors  it  is  being  republished  in  its  entirety. 
[FR  Doc.  RO-12376  Filed  5-30-00:  8:45  am] 
BILUNG  CODE  1 505-01 -S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  Nos.  99D-4575  and  99D-4576] 

Agency  Information  Collection 
Activities;  Submission  for  OMB 
Review;  Comment  Request;  Food- 
Contact  Substance  Notification  System 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTKDN:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  the  proposed  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Submit  written  comments  on  the 
collection  of  information  bv  June  30. 
2000. 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to  the 
Office  of  Information  and  Regulatory 
Affairs,  OMB.  New  Executive  Office 
Bldg.,  725  17th  St.  NVV..  rm.  10235. 
Washington.  DC  20503.  Attn:  Wendy 
Taylor,  Desk  Officer  for  FDA. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peggy  Schlosburg,  Office  of  Information 
Resources  Management  (HFA-250). 
Food  and  Drug  Administration.  5600 
Fishers  Lane.  Rockville,  MD  20857. 
301-827-1223. 

SUPPLEMENTARY  INFORMATION:  In 
compliance  with  44  U.S.C.  3507.  FDA 
has  submitted  the  following  proposed 
collection  of  information  to  OMB  for 
review  and  clearance. 

Title:  Food-Contact  Substances 
Notification  System 

Description:  Section  409(h)  of  the 
Federal  Food.  Drug,  and  Cosmetic  .^ct 
(the  act)  (21  U.S.C.  348(h))  establishes  a 
premarket  notification  (PMN)  process 
for  food-contact  substances  (FCSs). 
Section  409(h)(6)  of  the  act  defines  a 
"food  contact  substance"  as  "any 
substance  intended  for  use  as  a 
component  of  materials  used  in 
manufacturing,  packing,  packaging, 
transporting,  or  holding  food  if  such  use 
is  not  intended  to  have  any  technical 
effect  in  such  food."  Section  409(h)(3)  of 
the  act  requires  that  the  notification 
process  be  utilized  for  authorizing  the 
marketing  of  FCSs,  except  where  FDA 
determines  that  the  submission  and 
premarket  review  of  a  food  additive 
petition  (FAP)  under  section  409(b)  of 
the  act  is  necessary"  to  provide  adequate 
assurance  of  safety.  Section  409(h)(1)  of 
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the  act  requires  that  a  notification 
include  information  on  the  identity  and 
the  intended  use  of  the  FCS  and  the 
basis  for  the  notifier's  determination 
that  the  FCS  is  safe  under  the  intended 
conditions  of  use.  Because  section 
409(h)(1)  of  the  act  references  the 
general  safety  standard  for  food 
additives,  the  data  in  a  PMN  should  bo 
comparable  to  the  data  in  an  F"AP 

In  the  Federal  Register  of  November 
12.  1999  (64  PR  61648),  FDA  announced 
the  availability  for  c:omment  of  two  draft 
guidance  documents  that  are  part  of  the 
agency's  implementation  of  the  PMN 
program,  which  will  largely  replace  the 
FAP  process  for  those  food  additives 
that  are  FCS's.  The  information  to  bo 
collected  is  information  on  the 
manufacture  and  intended  use  of  the 
FCS,  studies  relating  to  the  safety  of  the 
FCS,  and  other  information  necessar\'  to 
demonstrate  that  the  FCS  is  safe  under 
the  intended  conditions  of  use.  FUA 
also  made  available  for  comment  FDA 
Form  No.  3480,  entitled  "Notification 
for  New  Use  of  a  Food  Contact 
Substance,  "  which  is  to  be  used  for  a 
notification  for  a  new  use  of  a  FCS   FDA 
believes  that  this  fe)rm  will  facilitate 
both  preparation  and  review  of 
notifications  because  the  form  will  ^erve 
to  organize  information  necessary  to 
support  the  safety  of  the  use  of  the  FC.S. 
The  burden  of  filling  out  the  appropriate 
form  has  been  included  in  the  burden 
estimate  for  the  notification  The  agency 
requested  c:omments  on  the  proposed 
collections  of  information. 

(Ine  comment  was  rec:eived  on  FDA's 
paperwork  reduction  analysis  for  the 
notification  program  for  F(;S's.  Portions 
of  this  comment  concern  the  content  of 
the  guidance  documents  announced  in 
the  November  12.  1999,  notice.  FDA 
will  t;onsider  these  portions  of  the 


comment  in  preparing  the  final  version 
of  the  guidance  documents. 

Portions  of  the  comment  addressed 
the  format,  content,  and  utility  of  the 
proposed  FDA  Form  3480.  The 
comment  stated  that  FDA  Form  3480 
would  be  more  useful  if  it  were  made 
available  in  a  common  word  processor 
format  such  as  WordPerfect*  or  Word*. 
FDA  has  made  the  form  available  in  a 
portable  document  format  that  is 
compatible  with  and  can  be  read  by 
most  current  versions  of  word 
processing  software  packages. 
Therefore,  FDA  disagrees  that  it  is 
necessary  for  the  form  to  be  available  in 
a  word  processor  format  in  order  for  it 
to  be  useful.  However,  FDA  does  expect 
to  make  the  form  available  in 
WordPerfect*  and  Word*  formats  once 
the  form  has  been  approved  by  OMB. 

The  comment  further  stated  that  the 
form  should  be  pilot  tested  to  insure  its 
compatibility  throughout  the  industry. 
FDA  has  designed  Form  3480  to 
function  as  summary  form  for  many 
types  of  notifications.  FDA  expects  to 
modify  the  form  to  suit  the  needs  of  the 
agency  and  the  various  types  of 
notifications  and  notifiers.  FDA  expects 
to  make  it  possible  for  notifiers  to  fill 
out  the  form  through  the  agency's 
Internet  site,  and  to  ultimately  use  the 
form  to  facilitate  electronic  submissions. 
FDA  believes  that  the  most  efficient  way 
tf)  evaluate  this  form  is  to  begin  using 
it  and  examine  the  problems  and  any 
suggestions  for  improvement  on  a 
continuing  basis.  FDA  expects  to 
accomplish  this  through  the  periodic 
reauthorization  of  the  form  required  by 
OMB 

The  comment  correctly  states  that,  in 
many  cases,  only  summary  information 
may  be  included  in  the  form  and  that 
more  detailed  information  will  nettd  to 
be  referenced  and  attached.  Moreover, 


the  comment  states  that  this  caused  the 
form  to  be  a  many-segmented  document 
forcing  the  reader  to  jump  back  and 
forth  within  the  document.  The 
comment  also  states  that  a  summary 
form  with  all  supporting  information 
attached  in  a  specified  format  would  be 
more  useful  to  FDA  and  the  regulated 
industry.  The  comment  further  states 
that  all  notifications  should  contain  the 
same  information  in  the  same  place 
within  the  submission. 

As  explained  above,  FDA  believes 
that  FDA  Form  3480  is  the  summary 
form  that  the  comment  suggests  is 
needed.  FDA  has  not  mandated,  and 
does  not  expect  to  mandate,  a  particular 
format  for  notifications  in  regulations. 
Therefore,  notifiers  are  free  to  present 
and  organize  the  supporting  information 
exactly  as  the  notifier  wishes.  FDA 
recognizes  that  all  sections  of  FDA  Form 
3480  will  not  be  applicable  to  all 
notifications  nor  to  all  notifiers. 
However,  FDA  believes  that  most  if  not 
all  notifiers  will  find  the  form  useful  in 
organizing  their  submissions.  In 
addition,  FDA  disagrees  with  the 
notifier  that  the  form  will  not  assist  FDA 
in  processing  notifications  because  it 
will  be  a  many-segmented  document. 
FDA's  review  of  notifications  is 
generally  segmented  into  chemical, 
toxicological,  and  environmental 
disciplines.  FDA  Form  3480  was 
designed  with  this  review  process  in 
mind.  The  proposed  Form  3480  will 
assist  FDA  reviewers  in  locating  the 
pertinent  portions  of  the  data  and 
information  that  relate  specifically  to 
their  discipline  and  their  specific 
review  responsibilities. 

Description  of  Responden ts . 
Manufacturers  of  food-contact 
substances. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 


Table  i  .—Estimated  Annual  Reporting  Burden 


Form 

No  of  Re- 
spondents 

Annual  Fre- 
quency per  Re- 
sponse 

Total  Annual         Hours  per  Re-          t„.™i  lj„  „ 
Responses                sponse               ^°'3'  ^°^^^ 

FDA  3480-' 
FDA  3480  ' 
FDA  3480^ 
FDA  3480-^ 
Total 

200 
55 
45 
16 

1 
2 
2 
1 

200 

110 

90 

16 

25 
120 
150 
150 

5.000 
13.200 
13,500 

2,400 
34.100« 

'  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  ot  information. 
^Duplicate  notifications  lor  uses  ot  FCS  s 

'Notifications  for  uses  that  would  currently  be  the  subject  of  exemptions  under  21  CFR  170  39  or  very  simple  FAP's 
*  Notifications  for  uses  that  would  currently  be  the  subject  of  moderately  complex  FAP  s 
■■Notifications  for  uses  that  would  currently  be  the  subject  of  more  complex  FAPs 

**Due  to  a  clerical  error,  the  reporting  burden  hours  for  FDA  3480  '  that  appeared  m  the  FEOEnAL  Register  of  November  12,  1999  (64  FR 
61648).  were  incorrect   Table  1  ot  this  document  contains  the  correct  estimates 


The  above  estimatt?  is  based  on  the  rectMves  for  Ft^S's  in  the  threshold  of  and  the  following  assumptions  and 

types  of  submission.s  that  FDA  currently      regulation  (T(3R)  and  the  FAP  processes      information: 
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1.  FDA  estimates  that  the  likely 
increase  in  PMN's  over  the  number  of 
FAP's  and  TOR  requests  will  be 
approximately  four  times  the  highest 
recent  influx  of  these  submissions  (50 
and  54,  respectively).  This  factor  is 
based  on  an  analysis  of  the  number  of 
companies  producing  various  types  of 
FCS's  and  the  types  of  FCS's  for  which 
FAP's  and  TOR's  are  most  commonly 
submitted  to  FDA. 

2.  FDA  also  has  included  200 
expected  duplicate  submissions  in  ihe 
second  lowest  tier.  FDA  expects  that  the 
burden  for  preparing  these  notifications 
will  primarily  consist  of  the  notifier 
filling  out  FDA  Form  No.  3480. 
verif\'ing  that  a  previous  notification  is 
effective,  and  preparing  necessary' 
documentation. 

3.  Based  on  the  amount  of  data 
typically  submitted  in  FAP's  and  TOR 
requests,  FDA  identified  three  other 
tiers  of  PMN's  that  represent  escalating 
levels  of  burden  required  to  collect 
information. 

4.  FDA  estimated  the  median  number 
of  hours  necessary  for  collecting 
information  for  each  type  of  notification 
within  each  of  the  three  tiers,  and  the 
cost  of  developing  necessary  data  based 
on  input  from  industry  sources. 

Dated:  May  23.  2000 
William  K.  Hubbard, 

Senior  Associate  Commissioner  for  Policy. 
Planning,  and  Legislation 
|KR  Doc    00-13.585  Filed  .5-.30-00;  8:45  am] 
BILUNG  CODE  4160-01-f 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

[Document  Identifier:  HCFA-R-205/ 
Supplement] 

Agency  Information  Collection 
Activities:  Submission  For  OMB 
Review;  Comment  Request 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services,  has  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  the  following  proposal  for  the 
collection  of  information.  Interested 
persons  are  invited  to  send  comments 
regarding  the  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  any  of  the 
following  subjects:  (1)  The  necessity  and 
utility  of  the  proposed  information 
collection  for  the  proper  performance  of 
the  agency's  functions;  (2)  the  accuracy 
of  the  estimated  burden:  (3)  ways  to 


enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected:  and 
(4)  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology  to  minimize  the  information 
collection  burden. 

Type  of  Information  Collection 
Request:  New  Collection. 

Title  of  Information  Collection: 
Individual  Market-Guarantee  Issue 
Election  Packet,  and  Supporting 
Regulations  in  45  CFR  148,  and  Forms/ 
Instructions. 

Fonv  No.:  HCFA-R-205/Supplement 
(OMB#  0938-NEW). 

Use:  This  collection  is  a  Supplement 
of  the  existing  collection  for 
"Information  Collection  Requirements 
Referenced  in  HIPAA  for  the  Individual 
Market,  Supporting  Regulations  in  45 
CFR  148,  and  forms/instructions  (OMB 
0938-0703).  This  supplement  is 
intended  to  simplify  the  filing 
obligations  of  issuers  who  participate  in 
the  individual  market  of  more  than  one 
direct  enforcement  state.  A  direct 
enforcement  state  is  a  state  in  which 
HCFA  has  the  responsibility  to  enforce 
the  requirements  of  HIPAA.  This 
supplement  allows  the  issuer  to  submit 
the  requested  information  for  multiple 
states  at  one  time,  rather  than  having  to 
complete  a  separate  transmittal  form  for 
each  state. 

Frequency:  On  occasion. 

Affected  Public:  Business  or  other  for- 
profit.  Individuals  or  Households,  Not- 
for-profit  institutions,  Federal 
Government,  and  State,  Local  or  Tribal 
Government. 

Number  of  Respondents:  15. 

Total  Annual  Responses:  150. 

Total  Annual  Hours:  566. 

To  obtain  copies  of  the  supporting 
statement  for  the  proposed  paperwork 
collections  referenced  above,  access 
HCFA's  Web  Site  Address  at  http:// 
www.hcfa.gov/regs/prdact95.htm,  or  E- 
mail  your  request,  including  your 
address  and  phone  number,  to 
Paperwork@hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  30  days  of  this  notice  directly  to 
the  OMB  Desk  Officer  designated  at  the 
following  address:  OMB  Human 
Resources  and  Housing  Branch. 
Attention:  Allison  Eydt.  New  Executive 
Office  Building,  Room  10235, 
Washington.  DC  20503. 


Dcili'd:  Mii\  8.  2000. 

John  P.  Burke  III. 

HCFA  Reports  Clearance  Officer.  HCFA. 
Uifice  of  Information  Senires.  Security  and 
Standards  Group.  Division  of  HCFA 

Enterprise  Standards. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

[HCFA-2076-N] 
RIN093&-AK16 

Medicaid  Infrastructure  Grant  Program 
To  Support  the  Competitive 
Employment  of  People  With 
Disabilities 

AGENCY:  Health  Care  Financing 
Administration  (HCFA).  HHS. 
action:  Notice 

SUMMARY:  This  notice  announces  the 
availability  of  HCFA  funding,  through 
grants,  for  eligible  States  under  the 
Ticket  to  Work  and  Work  Incentives 
Improvement  Act  of  1999  (TW^VILA), 
The  grant  program  is  designed  to  assist 
States  in  developing  infrastructures  to 
support  the  competitive  employment  of 
people  with  disabilities  by  facilitating 
targeted  improvement  to  States' 
Medicaid  programs.  This  notice 
contains  information  about  the  grants, 
application  requirements,  review- 
procedures,  and  other  relevant 
information. 

DATES:  States  should  submit  a  Notice  of 
Intent  to  Apply  for  a  grant  by  June  12. 
2000.  Grant  applications  must  be 
submitted  July  31.  2000.  in  order  to  be 
considered  for  funding  beginning  in 
October  2000.  For  an  explanation  of  a 
timely  submission,  see  Section  \'  of  this 
notice  entitled  "Applying  for  a  Grant." 
Application  Requests:  To  receive  an 
application  package  contact  Marilyn 
Lewis-Taylor.  (410)  786-5701. 
mlewistaylor@hcfa.gov. 

ADDRESSES:  Mail  applications  to  the 
following:  Health  Care  Financing 
Administration,  Room  C2-21-15.  7500 
Security  Boulevard.  Baltimore. 
Maryland  21244-1850,  Attn:  Marilyn 
Lewis-Taylor.  OICS.  AGG.  Grants 
Management  Staff. 

Please  Note:  While  State  agenciev  are  only 
required  to  submit  an  original  and  two 
copies,  submission  of  an  original  and  seven 
copies  will  greatly  expedite  the  application 
process. 

Web  Site  Address  for  Additional 
Information:  We  have  a  website  that 
provides  additional  details  and 
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infornidtion  about  the  grants.  The 
dddres.s  for  this  vvphsite  is:  http:// 
ivivvv  hrfd^ov/nwdicaid/twwiia/ 
tn^\■|lahp  htm 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

Tht!  Ticket  tc.  Work  .ind  Work 
liK.tintivos  hnprovenifiit  Act  of  1999. 

ThfTicki't  to  Work  and  Work 
Incentives  Improvement  Act  of  1999 
was  signed  bv  President  (liinton  an 
December  17,  1999  This  law  seeks  to 
address  manv  of  the  obstacles  that 
people  with  disabilities  face  as  thev 
seek  sustaiiieil  einplovment.  It  expands 
M(Hii(.are  and  Me(jic:aid  coverage  for 
certain  categories  of  employed 
individuals  with  disabilities  because 
people  with  disabilities  have 
continually  identified  the  loss  of  health 
rare  coverage  as  one  of  the  major 
obstacles  th<it  thev  face  ,is  thev  return  to 
work. 

The  infrastructure  grants  program  was 
created  to  provide  financial  assistance 
to  States  to  facilit.ite  the  ( onipetitive 
einplovment  of  people  with  (iis.ibilities 
through  (a)  Medic, lid  buvin 
opportunities  under  the  .State  Medi(..iiil 
flan,  (b)  demonstrations  offering  the 
.ibility  to  purchase  Meduaid  (  over.ige 
lor  people  with  a  severe  imp,iirmeiit 
who  do  not  yet  meet  the  ,SSl  disability 
test,  (c)  significant  improvements  to 
Medicaid  servif.es  that  support  people 
with  disabilities  in  their  (  ompetitive 
employment  efforts  and/or  (d)  serving  as 
a  regional  .State-to-State  Medicaid 
Infrastructure  ('enter. 

In  ad(iition  to  this  infrastnicture  grant 
program,  the  Act  [irovides  States  the 
o})titm  to  offer  Medic  aid  buy-ins  to  two 
optional  eligibility  groups.  The  first 
optional  group  is  for  iiKlividuals  from 
age  It)  through  H4  who  would  met?!  the 
eligibility  requirements  for  the 
Supplemental  Security  Income  program 
but  for  higher  earnings  or  resourct-s  The 
second  optional  group,  referred  as  the 
Medicaid  Improvement  Ciroup.  is  for 
people  who.  at  one  time,  were  eligible 
under  the  first  optional  group  but  who 
.ire  determined  to  h.ive  medii  ,illv 
improved  at  ti  regul.irlv  scheduled 
continuing  disability  review  (CiUK) 

Finally,  the  legislation  creates  a 
Mediciid  nemonstr.ition  program  th.it 
.illows  States  to  provide  Medicaid 
benefits  .md  services  to  a  sptu  ified 
maximum  number  of  working 
individu.ils  who  have  a  specific 
physical  or  iiient.il  im()<iirment  th.it  is 
likely  to  lead  to  disability  ,is  defined  b\ 
Social  Security  This  demcmstration 
authority  will  .illow  St.ites  to  assist 
working  individu.ils  h\'  providing  the 
necessary'  benefits  and  servu cs  recpiired 


for  people  to  manage  to  progression  of 
their  conditions  and  remain  employed. 
A  sej)arate  grant  solic:itation  will  be 
issued  for  this  "Demonstration  to 
Maintain  Indt^pendence  and 
Kmployment."  However.  Medicaid 
Infrastruc  ture  (iranf  program  funds  may 
be  used  to  support  the  development  of 
the  Demonstration  to  Maintain 
Independence  and  Kmployment. 
Infrastructure  grant  funds  may  also  be 
used  to  c:onduc;t  outreach  to 
beneficriaric^s  and  other  stakeholders 
about  the  availability  of  such  new- 
options 

Tht>  Ticket  to  Work  and  Work 
Incentives  Impro\ement  .\c\  of  1999  is 
a  comprehensive  law  that  c  hanges 
programs  op»?rat(>d  by  the  .Soc:ial 
Security  Administration,  the 
Department  of  Labor,  and  Hf'FA.  We  are 
working  in  >i  ciiordinated  and  strategic: 
manner  with  our  Federal  agenc:y 
partners  to  develop  strong  national 
policy.  The  Presidential  Task  Force  on 
Kmploymcmt  of  Adults  with  Disabilities 
is  ser\ing  as  the  c:oordinating  entity  to 
this  multi-agency  process.  Both  the 
Department  of  Labor  and  the  Social 
Security  Administration  are  also  issuing 
grant  solic:it<itions  authorized  under  the 
Tic:kt^t  to  Work  and  Work  Incentives 
Improvement  Ac:t  to  be  implemented  in 
fiscal  year  2000.  These  grants  share  the 
common  goal  of  supporting  working-age 
individuals  in  securing  and  maintaining 
gainful  employment. 

II.  The  Medicaid  Infrastructure  Grants 

The  goal  of  this  grant  program  is  to 
sup[)nrt  people*  with  disabilities  in 
scH:unng  and  sustaining  competitive 
employment  in  an  integrated  setting 
The  grant  program  will  achieve  this  goal 
by  assisting  .State  Medic:aid  programs  in 
im|)lementing  provisions  of  the  Ticket 
to  Work  and  Work  Inc  <>ntiyes 
Improvement  Act  of  1999  which  relate 
til  health  and  long  term  care  coverage. 

.•\    lV7io  Mdv  Apply 

Two  types  of  State  agt!nc;ies  /7i  i^liiiihh^ 
States  may  apply:  (a)  the  Single  State 
Medic  aid  Agency  or  (b)  anv  other  State 
agency  in  partnership,  agreement  and 
active  partii  ipation  with  the  Single 
.State  Medicaid  .Agt^ncy.  For  purposes  of 
this  grant  program.  "State"  is  defined  as 
each  of  the  50  States,  the  District  of 
(iolumbia.  Puerto  Rico.  Cluam.  the 
United  States  Virgin  Islands.  American 
Samoa,  and  the  Commonwealth  of  the 
Northern  Mariana  Islands  Only  one 
application  v\ill  be  ac:cept(Hl  per  .State, 
unless  a  State  wishes  to  separate  its 
dissemination  and  learning  component 
(or  its  proposal  for  a  Statt>-to-State 
Medical  Infrasture  f;enter)  into  a 
distinct  application  In  such  a  case,  the 


combined  budget  total  will  still  be 
subject  to  the  overall  State  funding  limit 
described  below  in  Section  C. 

Eligible  States  are  affected  by  a 
requirement  adopted  by  Congress  to 
promote  the  availability  of  personal 
assistance  services  necessary  for  many 
people  to  work.  For  purposes  of  this 
grant,  "personal  assistance  ser\'ic:es" 
means: 

A  range  of  services,  provided  by  one 
or  more  persons,  designed  to  assist  an 
individual  with  a  disability  to  perform 
daily  activities  on  and  off  the  job  that 
the  individual  would  typically  perform 
if  the  individual  did  not  have  a 
disability.  Such  services  should  be 
designed  to  increase  the  individual's 
control  in  life  and  the  individual's 
ability  to  perform  activities  on  and  off 
the  job. 

We  recognize  that  States  currently 
vary  in  the  adequacy  of  their  personal 
assistance  services.  In  an  effort  to  enable 
broad  participation  in  this  grant 
program.  HCFA  is  establishing  a  multi- 
tiered  qualific;ation  system  that  will 
address  the  situation  of  different  States. 
Personal  assistance  services  used  to 
qualify  for  this  grant  program,  howevc'r, 
must  conform  to  the  intent  of  this  law 
whic;h  aims  to  promote  and  support  the 
competitive  crmployment  of  people  with 
disabilities.  To  do  that,  personal 
assistance  services  must  be  both 
available  to  people  who  need  services 
outside  their  homes  and  not  limited  to 
one  particular  disability  group. 

As  described  in  detail  below,  fully 
eligible  and  conditionally  eligible  Statcjs 
are  those  which  offer  personal 
assistance  servic;es  through  their 
Medicaid  program  in  a  statewide 
manner.  Fully  eligible  and  conditionally 
eligible  .States  are  able  to  apply  for  and 
rec:eive  multi-year  grant  awards. 
Transitionally  eligible  States  are  those 
that  offer  personal  assistance  services 
outside  the  home  but  do  not  provide 
these  services  statewide,  and  agree  to 
convc^rt  their  personal  assistance  service 
to  statewide  by  the  last  day  of  the  grant 
cycle.  Typically,  this  category  would 
include  States  with  1915(c)  waivers 
supportive  of  those  engaged  in 
competitive  employment  that  are 
limited  to  c:ertain  geographic:  regions  of 
a  .State,  Transitionally  c^ligible  States  are 
able  to  receive  first  year  funding  (up  to 
SH25.000)  but  must  apply  for 
conditional  eligibility  status  before 
receiving  any  additional  funds.  States 
with  full,  conditional  or  transitional 
eligibility  will  rec:eive  funding  at  the 
beginning  of  the  grant  cycle.  Other 
States  may  have  funding  reserved  for 
them. 

To  be  considered  sufficient,  all  of  the 
eligibility  c;ategories  require  that 
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personal  assistance  services  support  the 
competitive  employment  of  individuals 
with  disabilities.  Competitive 
employment  means  work — 

(i)  In  the  competitive  labor  market 
that  is  performed  on  a  full-time  or  part- 
time  basis  in  an  integrated  setting;  and 

(ii)  For  which  an  individual  is 
compensated  at  or  above  the  minimum 
wage,  but  not  less  than  the  customary 
wage  and  level  of  benefits  paid  by  the 
employer  for  the  same  or  similar  work 
performed  by  individuals  who  are  not 
disabled. 

In  addition,  the  personal  assistance 
services  offered  by  a  State  must  support 
competitive  employment  of  disabled 
individuals  that  takes  place  either  in  the 
home  or  in  an  integrated  work  setting. 
An  integrated  work  setting  means  a 
setting  typically  found  in  the 
community  in  which  employed  disabled 
individuals  interact  with  non-disabled 
individuals,  other  than  the  non-disabled 
individuals  who  are  providing  the 
employment  service.  A  person  with  a 
disability  who  is  self-employed  is 
considered  to  be  engaged  in  competitive 
employment  provided  that  such  self- 
employment  meets  the  definition  of 
competitive  employment. 

B.  Duration  of  Awards  and  Types  of 
State  Eligibility 

Award  duration  (and  therefore 
cumulative  award  amount)  depends 
partly  upon  the  degree  to  which  the 
State's  Medicaid  personal  assistance 
services  effectively  support  competitive 
employment.  States  receiving  awards 
may  retain  grant  funds  until  they  are 
expended.  States  may  only  seek 
subsequent  competitive  awards  (as  their 
eligibility  permits)  contingent  upon  the 
expenditure  or  obligation  of  previous 
grant  awards.  States  may  apply  under 
the  following  circumstances: 

1 .  Full  Eligibility:  Fully  eligible  States 
are  defined  in  Appendix  One  which 
contains  HCFA's  operational  definition 
of  an  effective  personal  assistance 
service  that  will  qualify  a  State  for  full 
eligibility  under  the  grants  program. 
Those  States  with  statewide  personal 
assistance  services  meeting  the  criteria 
in  Appendix  One  will  enjoy  full 
eligibility  and  may  secure  both  (a) 
multi-year  funding  and  (b)  the  ability  to 
serve  as  State-to-State  Medicaid 
Infrastructure  Centers.  States  with 
personal  assistance  programs  that  meet 
the  criteria  described  in  Appendix  One 
may  apply  for  up  to  four  years  of 
funding.  If  a  multi-year  commitment  is 
requested,  funding  beyond  the  first  year 
will  be  reserved  for  such  States  for 
future  grant  years  subject  to  the 
continued  availability  of  funds  under 
the  grants  program.  At  the  end  of  four 


years,  such  State  may  re-apply  and  be 
eligible  for  further  funding,  contingent 
upon  the  availability  of  funds  on  a 
competitive  basis. 

•  States  seeking  full  eligibility  must 
offer  evidence  that  their  personal 
assistance  services  under  Medicaid 
fulfill  the  requirements  in  Appendix 
One  of  this  grant  solicitation. 

2.  Conditional  Eligibility: 
Conditionally  eligible  States  are  those 
States  with  statewide  personal 
assistance  services  of  limited  people 
scope  capable  of  serving  people  with 
disabilities  engaged  in  competitive 
employment  of  at  least  40  hours  per 
month.  These  States  do  not  meet  the 
criteria  in  Appendix  One.  Such  States 
may  apply  for  up  to  four  years  of 
funding;  however,  funding  after  year 
one  is  contingent  upon  the  States 
meeting  annual  benchmarks  which  have 
been  agreed  to  by  HCFA  in  the  Terms 
and  Conditions  of  the  grants.  These 
benchmarks  must  represent  design 
changes  which  will  significantly 
improve  a  State's  personal  assistance 
services  under  Medicaid  and  move  them 
closer  to  the  criteria  established  in 
Appendix  One.  We  expect  that  the 
benchmarks  will  be  designed  with  the 
involvement  of  the  disability 
community.  Subsequent  year  funding 
will  be  released  after  the  State  has 
achieved  the  agreed  upon  benchmarks. 
At  the  end  of  four  years.  States  may  re- 
apply for  funding  on  a  competitive 
basis,  contingent  upon  the  availability 
of  funds. 

•  To  the  extent  that  system 
improvements  are  sufficiently  large  that 
the  State  is  later  able  to  meet  the  criteria 
in  Appendix  One,  the  State  may  then 
apply  for  additional  amounts  and  years 
of  funding  as  a  "fully  eligible  State." 

3.  Transitional  Eligibility: 
Transitionally  eligible  States  are  those 
that  offer  personal  assistance  services 
sufficient  to  support  individuals 
engaged  in  competitive  employment  of 
at  least  40  hours  per  month,  but  not  in 
a  statewide  manner.  Transitionally 
eligible  States  must  commit  to 
transitioning  their  personal  assistance 
services  to  statewide  by  the  end  of  the 
grant  year  to  be  eligible  for  one  year  of 
funding.  This  commitment  will  allow  us 
to  consider  the  last  day  of  the  grant 
cycle  as  the  first  day  for  purposes  of 
establishing  statewideness.  States 
receiving  funding  under  this  category- 
may  re-apply  competitively  for  future 
funding  as  a  conditionally  eligible  State. 
States  can  only  qualify  for  funding 
under  the  transitional  eligibility 
category  on  a  one  time  basis. 

•  States  seeking  transitional 
eligibility  must  provide  us  with  a  letter 
of  commitment  outlining  how  the 


requirement  of  statewideness  will  be 
achieved  by  the  end  of  the  year. 

We  expect  this  commitment  letter  will 
be  developed  with  the  involvement  of 
the  disability  community. 

4.  Reserved  Eligibility:  States  that  do 
not  qualify  for  full,  conditional,  or 
transitional  eligibility  (those  that  do  not 
have  a  personal  assistance  service  and/ 
or  do  not  have  capacity  to  deliver 
personal  assistance  services  outside  the 
home)  may  still  apply  and  have  first  or 
second-year  funds  reserved  for  them, 
contingent  upon  later  passage  and 
implementation  of  coverage  for  personal 
assistance  services  capable  of  serving 
people  with  disabilities  in  competitive 
employment  of  at  least  40  hours  per 
month.  Receipt  of  funding  under  this 
eligibility  category  is  contingent  upon 
the  availability  of  funds.  In  addition. 
States  seeking  reserved  eligibility  must 
meet  the  following  requirements: 

(a)  Obtain  a  commitment  from  the 
Single  State  Medicaid  Agency,  with  the 
involvement  of  the  disability 
community,  to  seek  the  necessary 
legislative  and/or  Gubernatorial 
approvals  to  implement  a  personal 
assistance  ser\'ices  system  capable  of 
supporting  competitive  employment  of 
at  least  40  hours  per  month  within  two 
years  of  the  grant  application  due  date; 
and 

(b)  Provide  evidence  of  such  approval 
prior  to  the  release  of  grant  funds. 
Funds  not  claimed  within  the  2-year 
time  period  maybe  released  for 
competitive  application  by  other  States. 

States  that  are  determined  by  HCFA  to 
be  ineligible  for  funding  by  the  end  of 
year  two.  may  re-apply  for  reserved 
eligibility. 

C.  Amounts  and  Timelines  for  Funding 

HCFA  anticipates  announcing  the  first 
round  of  awards  in  October.  2000.  The 
first  grant  period  will  run  15  months 
from  October  1,  2000.  through  December 
31,  2001.  The  minimum  grant  award  for 
this  first  award  cycle  of  15  months  will 
be  5625,000  unless  the  State  specifically 
requests  less.  The  maximum  award  a 
State  may  request  is  the  greater  of: 

•  5500,000  per  year  (5625,000  for  the 
first  grant  period  of  25  months),  or 

•  'Ten  percent  of  the  Medicaid  buy-in 
expenditures  for  people  with 
disabilities,  per  year. 

In  no  instance  may  this  be  more  than 
51 .250,000  for  the  first  grant-year  or 
51.500,000  for  subsequent  grant  years. 
States  are  required  to  document  such 
expenditures  either  in  the  form  of 
expenditure  reports  for  the  previous 
fiscal  year  or  actual  budgeted 
expenditure  levels  approved  by  the 
legislature  and  Governor  for  the 
previous  year,  the  current  year  or  the 
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grant  year.  All  (iocumeiitation  regarding 
the  buy-in  expenditure.s  mu,st  be 
included  with  the  initial  application. 
The  Medicaid  Inha.structure  CIrants 
program  is  authorized  in  law  for  1 1 
years.  Funding  has  been  appropriated  at 
$20  million  for  the  first  year,  with 
gradually  increasing  annual  amounts 
totaling  .Si 50  million  for  the  first  5  years 
($2.5  million  in  year  two,  SM)  million  in 
year  three,  etc:).  .States  may  apply  for  1 
or  more  years  of  funding,  as  described 
below   VVe  antic:ipate  some  form  of  grant 
solicitation  annually,  iiut  also  expect 
competition  for  the  grants  will  increase 
significantly  over  time.  No  State  or  local 
matchmg  funds  are  required. 

D.  Uses  of  Grant  Funds 

Funds  may  be  used  for  infrastmcture. 
that  IS.  to  establish  or  improve  the 
capability  to  provide  or  manage 
necessary  health  care  services  or 
support  for  competitive  employment  of 
pef)ple  with  disabilities  who  may  be 
Medicaid  eligible  The  infrastructure 
may  be  at  the  State  and/or  local  level 
and  may  be  provided  or  c:ontracted  by 
government  or  other  organizations 
under  contract  with  the  responsible 
government  agency. 

Funds  may  not  be  used  for  the  direct 
provision  of  st^rvices  to  people  with 
disabilities  exctijit  on  a  one-time,  last 
resort,  emergency  basis  for  the  purpose 
of  sustaining  the  individual's 
competitive  employment   An  emergency 
use  would  consist  of  an  intervention  or 
support  enduring  no  more  than  one  day 
which  is  designed  to  compensate  for  the 
unexpected  breakdown  of  a  person's 
normal  support  system  and  for  which 
other  resources  are  not  readily  available 
to  sustain  a  person's  employment 
schedule  or  commitments.  Examples 
might  includ*-:  emergency  rental  of  a 
replacement  wheelchair  or  coverage  for 
transportation  breakdown. 

Funds  under  this  grant  initiative 
cannot  be  used  to  match  any  other 
Federal  huids.  (irant  funds  may  not  be 
used  for  services,  ecjuipment.  or 
supports  that  are  the  responsibility  of 
another  party  under  Federal  or  State  law 
(such  as  vocational  rehabilitation  or 
education  services)  or  under  any  civil 
rights  laws  including,  hut  not  limited  to. 
modifications  of  a  workplace  or  other 
reasonable  accommodatifins  that 
represent  an  obligation  of  the  employer 
or  other  party,  (irant  funds  may  not  be 
used  to  provide  personal  assistance 
services  (except  for  an  emergency  use 
described  above)  or  substitute  in  other 
ways  for  the  absence  of  adequate 
personal  assistance  services  in  the  State 
Funds  may  not  be  used  for 
infrastructure  for  which  Federal 
Medicaid  matching  funds  are  available 


at  the  90/10  matching  rate,  such  as 
certain  information  systems  projects. 

.States  that  receive  funding 
commitments  based  on  Full-Eligibility 
status  or  receive  funding  which  exceeds 
the  minimum  grajit  award  level 
(S625.000  for  the  first  15-month  grant 
period)  must  agree  to  provide  and/or 
((mtribute  to  some  form  of  technical 
assistance  to  other  States  based  on  the 
learning  achieved  in  the  process  of 
implementing  its  Medicaid  employment 
initiative.  .Specific  details  will  be 
negotiated  based  on  the  State's  interest 
in  providing  assistance,  the  type  of 
assistance  already  offered  by  other 
grantee  States,  the  expressed  desire  of 
States  which  are  n>questing  assistance. 
and  the  input  of  all  States  with  regard 
to  the  best  methods  to  assure  a  national 
infrastructure  capability  Examples  of 
assistance  already  requested  by  .States 
can  be  found  in  Appendix  Two. 

P'unds  may  be  applied  to  one  or  more 
of  the  following  four  purposes: 

L  Mfdicaid  Buy-In:  Planning,  design, 
implementation  and/or  effective 
management  of  any  of  the  Medicaid 
buv-in  options  under  the  1997  Balanced 
Budget  Act  (section 
1902(a)(10)(A)(ii)(Xin)  of  the  Social 
.Sec;urity  Act  (the  Act))  and/or  the  Ticket 
to  Work  and  Work  Incentives 
Improvement  Act  (sectiorv 
1902(a)(10)(A)(ii)(XV)  or  (XVI)  of  the 
Act.  Examples  include:  time-limited 
staff  planning  costs;  expenses  for  people 
with  disabilities  to  participate  in  State 
planning  and  implementation  events; 
automated  information  and  eligibility 
systems  modifications  necessary  for  the 
Buy-In  f)r  for  Medicaid  payment  of 
Medicare  Part  B  premiums  on  behalf  of 
subscribers  to  the  Medicaid  Buy-In; 
automated  enrollee  tracking  systems; 
basic  research  and  evaluation,  etc.  Also 
included  is  outreach  to  people  with 
disabilities  or  employers  to  learn  about 
the  opportunities  to  work  and  to  sustain 
health  coverage  under  Medicaid  and/or 
Medicare,  to  enroll  in  the  Medicaid 
Buy-In.  and  to  access  needed  supports 
to  sustain  competitive  employment. 
Additional  examples  are  provided  in 
Appendix  Two. 

2  Mediaiid  Servires:  Planning, 
design,  or  initial  management  and/or 
evaluation  of  improvements  to  make  the 
Medicaid  State  Plan  (or  Medicaid 
waivers)  provide  more  effective  support 
to  workers  with  disabilities.  Examples 
include:  improvements  to  personal  care, 
transportation,  durable  medical 
equipment,  community-based  treatment, 
or  Medicaid  waiver  support  of 
employment.  (Coordination  between  the 
activities  of  other  State  Agencies  in 
support  of  working  people  with 
di.sabilities  and  the  State  Medicaid 


Program  is  permissible.  Additional 
examples  are  provided  in  Appendix 
Two. 

•  On-going  administration  of 
Medicaid  services  is  not  a  fundable 
activity  unless  such  administration  is 
part  of  a  well-defined  test  of  alternate 
and  improved  methods  focused 
specifically  on  employment  (e.^., 
testing,  implementation  and 
management  of  new  prior  authorization 
criteria  under  Medicaid  personal  care 
designed  to  assess  the  need  for 
additional  support  when  people  are 
employed). 

J.  Demonstration  To  Maintain 
Independence  and  Employment: 
Planning,  design,  and  initial 
implementation  of  the  demonstration 
authorized  under  section  204  of  the 
Ticket  to  Work  and  Work  Incentives 
Improvement  Act.  Separate  funding 
(through  a  separate  grants  solicitation)  is 
provided  for  State  demonstrations  that 
offer  Medicaid  coverage  for  people  who 
do  not  meet  the  SSI  disability  test  but 
have  a  potentially  severe  physical  or 
mental  impairment,  as  defined  by  the 
State.  Medicaid  infrastructure  funds 
allocated  pursuant  to  this  solicitation 
may  be  used  to  design  such  a 
demonstration  and  to  make  necessary 
implementation  preparations. 

A  separate  solicitation  will  provide 
funding  both  for  Medicaid  services  and 
also  for  on-going  administration  of  the 
demonstration.  If  a  State  seeks 
Infrastructure  Grant  funding  for  design 
or  initial  implementation  of  the 
demonstration,  the  State  must  submit  a 
response  to  the  separate  solicitation  to 
participate  in  the  Demonstration  to 
Maintain  Independence  and 
Employment  found  on  the  HCFA 
website  at  www.hcfa.gov/medicaid/ 
twwiia/twwiiahp.htm  (it  need  not  attach 
a  copy  to  this  solicitation  response).  To 
minimize  the  risk  assumed  by  the  State 
when  going  through  consecutive 
competitive  selection  processes,  a  State 
may  submit  two  versions  of  its  budget 
under  this  solicitation.  One  would 
reflect  the  budget  if  a  State  is  also 
approved  for  a  demonstration,  the 
second  would  reflect  the  budget  if  the 
State  is  not  chosen  as  a  demonstration 
participant. 

4.  State-to-State  Medicaid 
Infrastructure  Centers:  States  that  (a) 
meet  the  full  eligibility  criteria  and  (b) 
also  make  a  commitment  to  implement 
a  Medicaid  buy-in  program  for  working 
adults  with  disabilities,  may  apply  to 
use  funds  to  form  a  regional  technical 
assistance  center.  The  Center  would; 
help  other  States  plan  and  design 
needed  Medicaid  infrastructure; 
disseminate  information  on  "lessons 
learned  ";  facilitate  the  sharing  of 
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knowledge  among  States,  employers  and 
community  organizations;  support 
efforts  to  involve  people  with 
disabilities  in  the  design  and 
management  of  the  Medicaid  buy-ins: 
and  replicate  successful  programs 
supporting  the  employment  of  people 
with  disabilities  by  eliminating  health 
care  barriers. 

Proposals  to  create  these  regional 
centers  must  make  significant  use  of 
staff  administering  state  programs 
affecting  work  incentives  improvements 
who  can  share  their  experience  with 
other  States.  One  of  the  purposes  of  this 
regional  resource  network  is  to  identifv' 
key  actors  with  special  knowledge  and 
talents  that  can  promote  sharing  of 
successful  practices.  State 
administrative  staff  must  be  available  to 
the  State-to-State  Medicaid 
Infrastructure  Center  for  purposes  of 
traveling  to  other  States  to  provide 
technical  assistance.  The  indirect  rate 
for  State-to-State  Infrastructure  Centers 
is  limited  to  the  Single  State  Medicaid 
Agency's  approved  indirect  rate  not  to 
exceed  9%. 

III.  Review  Criteria  and  Process 

Planning  and  Problem  Analysis — 15 
Points:  To  what  extent  does  the 
application  evidence  an  understanding 
of  the  barriers  that  impede  competitive 
employment  of  people  with  disabilities? 
To  what  extent  does  the  planning  and 
implementation  process  meaningfully 
involve  people  with  disabilities?  How 
well  has  the  State  been  able  to  identifv- 
population  groups  who  would  benefit 
from  a  Medicaid  buy-in  program? 

Significance — 25  pomts:  To  what 
extent  the  application  propose 
infrastructure  development  which  will 
offer  enduring  and  significant 
improvement  in  the  ability  of  the  system 
to  provide  adequate  health  coverage  for 
people  with  disabilities  who  are 
competitively  employed,  provide 
needed  personal  assistance  and  other 
supports,  and/or  remove  other 
significant  employment  barriers? 

Methodology  and  Budget — 40  points: 
To  what  extent  do  the  methods,  work 
plan,  and  timetable  inspire  confidence 
that  the  goals  of  the  proposal  will  be 
met?  For  example,  to  what  extent  are: 

•  The  needed  partners  aligned  with 

the  proposal; 

•  The  goals  and  methods  clearly  and 
effectively  delineated; 

•  The  Medicaid  buy-in.  Medicaid 
services  and/or  Medicaid  infrastructure 
complemented  and  coordinated  with 
other  important  components  of  an 
effective  system  (e.g.  benefits 
counseling,  vocational  rehabilitation, 
school  to  work  programs,  and  other 
important  pieces  of  the  employment 


puzzle);  or  to  what  extent  will  the 
Medicaid  infrastructuie  grant  improve 
such  coordination  toward  the  common 
purpose  of  enabling  competitive 
employment? 

Is  the  budget  reasonable:  to  what 
extent  does  the  budget  offer  good  value 
in  relation  to  the  achievements  that  are 
promised  (that  is.  the  size  of  the  budget 
in  relationship  to  the  significant 
products  or  outcomes  being  achieved)? 

Staffing — 10  points:  To  what  extent  is 
evidence  provided  that  key  staff  are 
qualified  and  possess  the  experience 
and  skills  to  implement  and  conduct  the 
program  within  the  available  time 
frames?  To  what  extent  is  there 
evidence  that  key  project  staff,  by  virtue 
of  their  personal  and/or  first-hand 
professional  experiences  with  disability, 
have  the  requisite  knowledge  to  design 
and  implement  infrastructure  for  a 
customer-responsive  health  coverage 
system? 

Dissemination  and  Learning — 10 
points:  To  what  extent  does  the  State 
have  a  plan  for  using  its  grant 
experiences  to  identify-  different  or 
better  ways  to  improve  its  buy-in  or 
Medicaid  services  that  support 
competitive  employment  efforts  of 
people  with  disabilities?  Does  the  State 
have  a  cogent  plan  for  obtaining  timely 
feedback  from  people  enrolled  in  the 
Medicaid  buy-in  (including  the 
Medicaid  demonstration)  and  from  the 
disability  community? 

Will  the  grantee  State  make  such 
lessons  available  to  key  actors  within 
the  State?  To  what  extent  will  it  make 
such  lessons  available  to  other  States 
(required  for  fully-eligible  States  and 
State  receiving  more  than  3500.000  per 
fiscal  year)?  To  what  extent  does  the 
applicant  plan  to:  help  other  States 
design  needed  Medicaid  infrastructure: 
facilitate  the  sharing  of  knowledge 
among  States,  employers  and 
community  organizations;  support 
efforts  to  involve  people  with 
disabilities  in  the  design  and 
management  of  the  Medicaid  buy-ins.  or 
replicate  successful  techniques? 

•  To  what  extent  does  the  State's 
proposal  indicate  the  staffing  and 
technical  capability  to  ensure  such 
dissemination  and  learning  (or  include 
a  cogent  plan  to  develop/acquire  such 
capability)? 

In  General 

States  that  include  people  with 
disabilities  in  the  development  and 
implementation  of  their  grant  proposal 
and  make  a  commitment  to  ongoing 
inclusion  will  receive  scoring 
preference. 

Panels  of  experts  will  conduct  an 
independent  review  of  all  applications. 


The  panelists  will  assess  each 
application  based  on  the  areas  specified 
previously  to  determine  the  merits  of 
the  proposal  and  the  extent  to  which  it 
furthers  the  purposes  of  the  grant 
program.  HCFA  will  review  the 
recommendations  of  the  panel.  HCFA 
reserves  the  right  to  request  that  States 
revise  or  otherwise  modifv'  certain 
sections  of  their  proposals  based  on  the 
recommendations  of  the  panel.  HCFA 
reserves  the  right  to  assure  reasonable 
geographic  and  other  representation 
among  States  receiving  grant  awards,  as 
well  as  assure  the  presence  of  at  least 
one  State-to-State  Medicaid 
Infrastructure  Center. 

Final  award  decisions  will  be  made 
by  the  HCFA  Administrator  after 
consideration  of  the  comments  and 
recommendations  of  the  review 
panelists,  and  the  availability  of  funds. 
HCFA  anticipates  announcing  the 
awards  in  October,  2000.  States  will 
receive  written  notification  of  the  final 
award  decision. 

IV.  General  Provisions 

Although  applicants  have 
considerable  flexibility  in  developing 
grant  programs  under  this  solicitation, 
the  State  must  agree  to  the  following: 

Grantee  Reporting 

States  receiving  awards  must  agree  to 
cooperate  with  any  Federal  evaluation 
of  the  program  and  provide  quarterly 
and  annual  reports  in  a  form  prescribed 
by  HCFA  (including  the  SF-269a 
Financial  Status  Report  forms).  The 
reports  will  be  designed  to  outline  how- 
grant  funds  were  used  and  to  describe 
program  progress  and  barriers.  States 
will  also  provide  data  on  key  aspects  of 
their  system  improvements,  scaled  to 
the  size  of  their  grant  award.  For  States 
with  Medicaid  buy-in  programs,  such 
data  include  the  number  of  subscribers, 
prior  Medicaid  eligibility  status. 
Medicare  eligibility  status,  presence  of 
other  public  or  private  third-party 
insurance,  premium  collections, 
employment  status,  and  the  number  of 
subscribers  who  increase  their 
employment  level. 

For  States  using  grant  funds  to 
improve  Medicaid  services  that  support 
competitive  employment,  we  \^•ill  seek 
data  on  the  nature  and  extent  of  the 
improvements  as  well  as  the  number  of 
people  who  benefit  from  such 
improvements.  A  report  format  will  be 
supplied  by  HCFA  and  final  details  will 
be  negotiated  as  part  of  the  final  grant 
award  process. 

Congress  imposed  a  reporting 
requirement  on  grantee  States  when  it 
created  this  program  which  involves 
tracking  and  reporting  the  number  of 
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Title  II  and  Title  XVI  disability 
beneficiaries  who  return  to  work  during; 
each  year  of  the  grant  program.  HC:FA 
will  work  with  the  Social  .'^t'(;uritv 
Administration  and  the  States  to  fulfill 
this  reporting  requirement. 

Coordination  With  Medicare  and  Pnvntf 
Insurance 

States  that  receive  grant  funds  and 
that  propose  (or  have)  a  Medicaid  buy- 
in  program  or  a  project  under  the 
Medicaid  Demonstration  to  Maintain 
Independence  and  Employment  should 
plan  on  designing  methods  to 
coordinate  the  buy-in  or  demonstration 
effectively  with  private  insurance  and 
with  Medicare  (e.g.  payment  of 
Medicare  Part  B  premiums  to  ensure  fidl 
Medicare  coverage  and  a  reduction  in 
eventual  cost  to  Medicaid).  HCFA  will 
provide  technicsd  assistance  on  design 
elements  that  may  be  useful  for  States 
to  consider. 

Transition  for  On-Going  Administration 

States  that  use  grant  funds  for  any  on- 
going administrative  expenses  must 
include  a  short  plan  for  phasing  out 
grant  funds  and  ensuring  that  necessary, 
on-going  administration  will  be 
assumed  as  a  regular  Medicaid 
administrative  expense  or  paid  for 
through  other  means. 

Annual  Meeting 

All  States  receiving  awards  should 
plan  to  attend  an  annual  meeting  of 
grantee  States.  States  proposing  to  serve 
as  State-to-State  Medicaid  Infrastructure 
Centers  should  plan  to  attend  two 
additional  meetings.  Proposed  grant 
budgets  must  contain  the  necessary 
funds  to  send  two  representatives  to  the 
meetings  and,  for  budgeting  purposes, 
should  be  based  on  a  Washington,  DC, 
location. 

Civil  Rights 

All  grantees  receiving  awards  under 
this  grant  program  must  meet  the 
requirements  of  Title  VI  of  the  Civil 
Rights  Act  of  1964;  Section  504  of  the 
Rehabilitation  Act  of  1973;  the  Age 
Discrimination  Act  of  1975;  Hill-Burton 
Community  Service  nondiscrimination 
provisions;  and  Title  II,  Subtitle  A,  of 
the  Americans  with  Disabilities  Act  of 
1990. 

Intergovernmental  Review  of  Federal 
Programs 

Executive  Order  12372  or 
intergovernmental  Review  of  Federal 
Programs"  (45  CFR  Part  100)  is  not 
applicable  to  this  program. 


V.  Applying  for  a  Grant 

Application  Format 

Appendix  Three  contains  a  format  for 
submitting  an  application. 

Xoticc  nf  Intent  To  Appiv 

Appendix  Four  is  a  Notice  of  Intent  to 
Apply.  States  that  submit  this  form  with 
questions  before  June  12.  2000  will 
receive  answers  to  the  questions  at  the 
Applicants'  Conference  which  may  help 
provide  guidance  for  proposals.  This 
form  does  not  represent  an  obligation  on 
the  part  of  the  State  to  apply  and  it  is 
not  a  requirement  for  a  successful  State 
application. 

Applicants'  Conference 

HCFA  will  conduct  an  open 
Applicants'  Conference  for  all  States 
interested  in  the  Medicaid  Infrastructure 
Grants.  Participation  in  the  Conference 
is  not  required  but  is  recommended  as 
a  forum  for  States  to  ask  questions  and 
obtain  additional  information.  The 
conference  will  be  held  in  June,  2000. 

Deadline  for  Submission 

The  closing  date  for  proposals 
submitted  under  this  solicitation  is  July 
31,  2000.  Applications  mailed  through 
the  US  Postal  Service  or  a  commercial 
delivery  service  will  be  considered  on 
time  if  they  are  received  in  HCFA's 
Grants  Office  or  postmarked  by  this 
date.  Submissions  by  facsimile  (fax) 
transmission  will  not  be  accepted.  A 
proposal  postmarked  after  the  closing 
date  will  be  considered  late.  Late 
proposals  will  not  be  considered  for  an 
award  in  this  round  of  applications  and 
will  be  returned  without  review. 

An  original  proposal  should  be  sent 
with  seven  copes  to:  Attn:  Marilyn 
Lewis-Taylor,  Health  Care  Financing 
Administration,  OICS,  AGG,  Grants 
Management  Staff,  Mailstop  C2-21-15, 
7500  Security  Boulevard,  Baltimore, 
Maryland  21244-1850,  Phone:  (410) 
786-5701,  e-mail: 
mlewistaylor®hcfa.gov 

Please  note:  While  State  agencies  are  only 
required  to  submit  an  original  and  two 
copies,  submission  of  an  original  and  seven 
copies  will  greatly  expedite  the  application 
process. 

VI.  Additional  Information 

For  additional  information  regarding 
this  solicitation,  please  contact: 
Medicaid  Employment  Infrastructure 
Grants  Program,  Disabled  and  Elderly 
Health  Programs  Group,  Center  for 
Medicaid  and  State  Operations,  7500 
Security  Boulevard,  Baltimore, 
Maryland  21244-1850,  (410)  786-6126. 
Attn:  Joe  Razes,  Project  Manager. 

Information  is  also  available  on 
HCFAs  dedicated  Ticket  to  Work  and 


Work  Incentives  Improvement  Act 
website  at  the  following  address:  http/ 
/:vvu\v. hcfa.gov/medicaid/twwiia/ 
twwiiahp.htm 

Authority:  Section  20.3  of  the  Ticket  tn 
Work  and  Work  Incentive  iiiiprosemont  Art 
of  IQM.  Puhlii   law  lOfV-170 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.779.  Health  Care  Finam  ing 
Research.  Demonstration,  and  Evaluatiuns) 

Dated   May  22,  2000. 
Nancy-Ann  Min  DeParle, 
Administrator.  Health  (^re  Financing 
Administration. 

Appendix  One:  Personal  Assistance 
Services 

Personal  assistance  services  sufficient  to 
enable  individuals  to  work: 

For  full  eligibility  under  this  grant 
program,  entitling  a  State  to  receive  multiple 
year  funding,  a  State  must  offer  personal 
assistance  services  statewide  to  the  extent 
necessary  to  enable  an  individual  to  be 
employed  competitively.  For  purposes  of  this 
grant  program,  "personal  assistance  services" 
means: 

•  A  range  of  services,  provided  by  1  or 
more  persons,  designed  to  assist  an 
individual  with  a  disability  to  perform  daily 
activities  on  and  off  the  job  that  the 
individual  would  typically  perform  if  the 
individual  did  not  have  a  disability.  Such 
services  shall  be  designed  to  increase  the 
individual's  control  in  life  and  the 
individual's  ability  to  perform  activities  on 
and  off  the  job. 

Offering  personal  assistance  services  to  the 
extent  necessary  to  enable  individuals  with 
disabilities  to  remain  competitively 
employed  is  defined  as  the  following: 

•  Personal  assistance  services  must  be 
offered  statewide  through: 

(a)  The  optional  Medicaid  personal  care 
services  benefit  under  the  State  Medicaid 
plan  as  defined  in  42  CFR  440.167,  or 

(b)  A  section  1115  and/or  section  1915(c) 
waiver  and/or  1915(b)  waiver  which 
substitutes  for  statewide  personal  care 
coverage  sufficient  to  support  employment 
under  the  State  Medicaid  plan  as  defined 
below,  or 

(c)  A  combination  of  State  Plan  personal 
care  option  (or  personal  care  within  a  Home 
Health  State  Plan  service)  and  Medicaid 
waiver  which  collectively  meet  the 
statewideness  and  other  criteria  described 
below,  and  which  is  not  substantially 
different  for  employed  and  unemployed 
individuals. 

•  The  personal  care  benefit  must  be 
sufficient  in  amount,  duration  and  scope 
such  that  an  individual  with  a  moderate  to 
severe  level  of  disability  would  be  able  to 
obtain  the  support  needed  to  both  live  and 
get  to  and  from  work.  Evidence  must  be 
available  that  the  State  has  the  ability, 
through  mechanisms  including 
individualized  assessments,  to  match  need 
for  personal  assistance  services  with  the 
quantity  of  services  delivered.  Establishing 
caps  on  the  number  of  days  or  the  number 
of  hours  per  day  that  services  are  available 
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without  regard  tn  individual  need  will  not 
.satisfy  this  ntjuiremenl.  A  State  must  have 
criteria  for  reviewing  and  responding  to 
requests  from  qualified  employed  individuals 
with  disabilities  who  belie\c  they  requite 
more  services  than  determined  at  their 
individuals  assessment,  or  a  different  type  of 
physical  or  cognitive  assislanc  e  than  that 
whit  h  hai  been  made  available.  Such  c  riteria 
should  be  developed  in  consultation  with 
individuals  with  disiibilities  who  use 
personal  assistance  services  and  are 
(oni petit i\ely  employed. 

•  Workers  receiving  personal  assistanc  e 
ser\ices  must  be  able  tn  rei  ei\e  personal 
assistance  services  outside  their  home. 

•  Workers  re< :ei\  ing  personal  assistance 
services  must  be  able  to  receive  |)ersonal 
assistance  ser\ices  at  tinier  during  both  the 
dav  and  night  seven  davs  a  week,  subject  tn 
a  finding  ol  indiv  idual  need 

•  I'nless  an  indiv  idual  needs  onl\ 
assistance  with  activities  of  daily  living. 
medical  necessity  definitions  used  by  a  State 
must  not  pre(  lude  the  availabilit\*of  personal 
assistance  servif.es  for  instrumental  actixities 
of  daily  living  such  as  cooking,  cleaning  oi 
shni)|)ine  if  siu  h  assistance  is  required  for  an 
individual  to  remain  competitiv civ 
en:pk)ved. 

Appendix  Two:  Examples  of  Permitted 
and  Prohibited  Uses  of  Grant  Funds 

A.  Examples  of  Permitted  I  'ses  of  Funds 

I .  Mrdiraid  Buy-In  /'rotjrunis 

Hu\-ln  Design  and  Implrmcntatinn 
De-^ign.  cnst-modeling.  development  and 
initial  adniiiustralive  implementatinn  of 
medic  aid  biiv-ins  for  the  eligibility  groups 
described  in'sei.lions  1902(al(10)(a)[ii)(XIIl). 
(XV)  and  (XVI)  of  the  Social  Security  Act 
ini:liiding: 

•  Staffing  or  contrac  ting  costs  (and  related 
staff  expenses)  for  planing.  c:ost-modeling. 
initial  implementation  and  management. 

•  Expenses  ipc  urred  by  people  who  have 
a  disability  who  volunteer  to  participate  in 
State  planning,  design,  training,  and 
implementation  events. 

•  Expenses  related  to  proc;esses  that 
actively  involve  people  with  disabilities  in 
the  design  and/or  implementation  of  the  buy- 
in  programs. 

•  Changes  to  the  State's  automated 
eligibility  determination  systems. 

•  Changes  to  the  State*  information 
systems  necessary  to:  issue  Medicaid  cards; 
trac:k  enrollment;  gather  and  track  key 
information  about  enrollees  (see  grantee 
reporting  requirements);  manage  premium 
collections  and  payments:  c:oordinate 
benefits  with  Medicare  and  other  third-party 
insurers;  manage  and  track  spec;ial  asset 
disregards  such  as  special  earned-income 
savings  accounts  that  a  State  may  permit  as 
part  of  its  work  incentives. 

•  Training  materials,  curricula,  and  events 
for  training  eligibility  determination  workers. 
SSA  field  staff,  benefit  counselors, 
independent  living  centers,  advocacy 
organizations,  and  others. 

•  Software  for  managing  premium 
collections  or  tracking  special  savings 
accounts  permitted  as  an  asset  disregard. 

•  Outreach  efforts  to  inform  prospective 
enrollees  and/or  employers  about  the 


availability  of  the  buy-in  and  provide 
information  regarding  costs  and  enrollment 
criteria. 

Tracking.  Reporting  and  Learning  Systems: 
fxjsts  to  build  and  maintain  c:apacity  to; 

•  Meet  the  reporting  requirements  of  this 
grant  solic:itation. 

•  Track  key  enrollee  data  [e.g.  enrollee 
c:harac;teristics.  prior  Medicaid  and  Medicare 
status,  employment,  etc:.). 

•  Conduct  basic  research  on  costs  of 
servic;es  used  by  enrollees.  utilization,  or 
trends  over  time. 

•  Design  and  conduct  effective  methods  to 
obtain  enrollee  feedbac:k  or  input  on  the  on 
the  operation  of  the  buy  -in.  the  effec  ti  veness 
of  the  coverage  being  provided,  and  methods 
to  improve  the  manner  in  which  the  bu\-in 
fac  ilitates  employment. 

Coordination  of  benefits:  Expenses 
involved  in  designing  and  implementing 
methods  to  c:oordinate  the  buy-in  program^ 
(effectively  with  Medicare  and  with  othtir 
public  or  private  or  insurance  coverage. 

2.  Medicaid  Herx'ices  That  Most  Directly 
Support  individuals  with  Disabilities  Who 
.^re  Employed 

•  Personal  Care  I  'nder  the  State  Plan: 
Design,  cost-modeling,  and  de\elopment  of  a 
Medic:aid  State  Plan  service  to  cover  the 
personal  care  servic  es  optional  benefit  under 
the  State  plan. 

•  Providers  of  PAS:  Development  of 
provider  capacity  and  reliability  to  support 
the  ])iovisii:in  of  personal  assistance  services 
(P.\S)  seven  days  a  week,  during  the  day  and 
night  as  needed  by  lompetitively  employed 
individuals  with  disabilities:  development  of 
effective  emergenc  y  or  back-up  systems  lor 
people  who  are  competitiveh  employed. 

•  Adequacy  of  PAS:  Design  anci/or  initial 
imjilementation  of  changes  to  the  State's 
personal  assistance  services  that  substantially 
improve  the  extent  to  which  the  servic  e 
supports  the  competitive  employment  of 
people  with  disabilities,  such  as:  conversion 
of  across-the-board  seryic:e  c:aps  to 
authorizations  based  on  individual  need. 
inc:lusion  of  cnieing  as  a  component  of 
personal  assistance  services,  etc . 

•  Training  Medicaid  Case  Managers. 
Training  materials,  curricula  and  events 
designee!  to  train  case  managers  funded  by 
Medicaid  regarding:  the  Medicaid  buy-iir  the 
availability  of  voc:ational  rehabilitation 
seryic:es  (VK)  and  the  procedures  for  working 
with  VR  agencies;  the  availability  of  Section 
1619  Medii:aid  protections  for  SSI 
beneficiaries  who  work:  the  inner  workings 
of  the  SSI  provision  for  Programs  to  .Achieve 
Self-Sufficiency  (PASS);  provisions  of  the 
new  Ticket  to  Work  and  Work  Incentives 
Improvement  Act;  changes  to  Medicare 
extended  periods  of  eligibility,  and  other 
programs  which  will  assist  people  with 
disabilities  to  be  employed  competitively. 

•  Medicaid  Case  Management  Design: 
Redesigning  the  content,  scope,  activities. 
and  outcomes  of  Medicaid  case  management 
activities  to  incorporate  valued  social  and 
economic  roles  defined  and  desired  by  the 
individual  with  a  disability,  as  an  element  of 
each  case  plan. 

•  Self-Determination  Designs: 
Incorporating  the  new  employment 


possibilities  in  the  evolving  field  of  self- 
determination  within  the  Medic  aid  program, 
or  redesigning  traditional  Medicaid  ser\ices 
to  incorporate  self-determination  principles 
with  an  employment  focus. 

•  Other  Medicaid  Services:  Improvements 
in  the  design,  cost-modeling,  development 
and  initial  implementation  or  evaluation  of 
other  Medicaid  services  whic;h  have  a  direct 
and  signific  ant  impact  on  the  abilitv  of 
indiv  iciuals  with  disabilities  to  sustain 
competitive  employment,  such  as 
transportation  scr\  ices  or  modifications, 
assistive  devices,  communication  aids,  or 
community  mental  health  services. 

.i.  Medii  aid  Demanstraticn  To  Maintain 
Independence  and  Employ  ment 

•  Demonstration  Design  and  Initial 
Implementation:  Design  and  development  of 
a  demonstration  program  to  provide 
Medicaid  c  overage  to  a  State  defined 
maximum  number  of  working  individuals 
who  have  a  specific  physic  a!  or  .mental 
impairment  likely  to  lead  to  disabilitv  las 

(  reated  b\  Section  2U4  of  the  Tic  ket  to  Work 
and  Work  Incentives  Improvement  .^ct  of 
1999).  including  the  examples  cited  above  as 
permitted  uses  for  the  basic  Medicaid  buy-in 
programs. 

4.  State-to  State  Medicaid  Infrastructure 
Centers 

•  Staffing:  Staffing  or  contracting  costs 

(and  related  expenses)  for  a  technical 
assistance  and  resource  center  to  assist  other 
States  to  design  or  inqilement  Medicaid  buy- 
ins  or  a  Medicaid  demonstration  project. 

•  Training  and  Consulting:  Training 
materials,  curricula  development,  training 
events,  travel  in-state  or  out-of-state,  etc, 

•  Peer  and  Xetwork  Education:  Fostering 
forums  for  the  sharing  of  knowledge  amongst 
peers,  developing  effective  networks  among 
States,  employers,  and  people  with 
tiisabilitie>  to  share  new  information,  learn 
new  problem-solving  techniques,  and 
advaiKe  the  state-of-the-art  in  return  to  work 
programs. 

•  Direct  Technical  Assistance-  Provision  of 
direct  technical  assistance  to  other  State 
agencies,  legislatures.  Governors,  employers, 
consumer  forums,  or  others  on  any  topic 
related  to  the  buy-ins  (including  the 
Medicaid  demonstration)  or  to  improving 
Medic:aid  services  to  support  competitive 
employment  of  people  with  disabililies. 

•  Informational  Resources  Construction  of 
resources  databases  ior  use  by  others  in  cost- 
modeling,  tracking  progress  and  learning  of 
other  States  ac:ross  the  country,  compiling 
key  design  features  and  resuUs  of  different 
States'  buy-in  programs  or  Medicaid 
demonstration 

•  Outreaih  and  Communication  Resources 
and  .Sen-ires:  Developing  and  distributing 
key  outreach  resource  materials  for  use  in 
other  States,  inc  luding  printed  material, 
videos,  testimony,  audio  interviews, 
graphics,  etc.  Developing  and  maintaining 
web-sites,  links  translation  services. 
employer  outreach  systems,  and  other 
communication  infrastructure. 

5.  Other 

•  Personal  computers:  Personal  computers 
and  related  software  for  any  added  staff 
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capHcitv  (hirH()  or  ( (inir.ntcd)  ilf\(]|i'(l  to 
dnvulopniiuit  or  mHiiiti'tirtni  i-  ol  hii  .i(ii'i|ii,it.' 
iiifrH.striK  turn  fur  Ihc  Mi'dicaiii  l)ii\  in 
programs  (iiii  liuliiiK  the  .Slfiiii  .n;l 
(iemonstriilKinl 

•  Rfasijn(it>lr  iia  (unnuHliilion    KtMsoii.ibic 
aci Dnimini.ilKiii  i'X[)t'iisfs  lor  sl.itf  vvitti  <i 
disability  who  luivf  lipcii  fiilistcd  to  iniprovf 
design  or  uiipli'iTiftit.ilioii  i  ,ipnhililv 

•  Outrfiifh  OutriMc  h  to  sl.ikfholiiiTs  to 
incrnasB  awarpiicss  ot  tlit-  .iVHiUtulilv  ot  tht- 
Mediiaid  options  or  Mcdii  aid 
demonstration 

•  Inclusion  Inclusion  of  tht-  disability 
community  in  the  design,  implementation 
and  outreat  h  efforts  .irouiKi  these  options 
and  demonstrations 

B.  Prohibited  Uses 

•  Match  .State  or  local  mati  h  to  any 
.services  provided  under  the  Medicaid 
program  or  other  Federal  program 

•  Medicaid  W).U)  Pmit'cts  Any 
infrastructure  exjiense  for  whi(.h  Federal 
Medicaid  funds  are  availaf)le  at  the  90/ U) 
matching  ratio 

•  Non-Oimpctitivf  Eniplovnifnt  Any  costs 
related  to  employment  efforts  wbu  h  are  not 
entirely  designed  to  eventuate  in  the 
competitive  employment  of  individuals  with 
disabilities 

•  Of/ier  Tarf(f't  (.roups   .-Vnv  infrrtstru(  ture 
expense  that  is  not  designed  to  be  used 
primarily  for  the  benefit  of  people  with 
disabilities  who  are  eiiiployed 

•  Prrmnims  Preniiums  for  (lartn  ipanls  in 
a  Medicaid  buy-in  or  other  i  osl  sharui^ 
under  the  Medicaid  program 

•  fJt/ipr  Pnrtv  fles/)o/rs//i;/;(v  Services, 
equipment,  <ir  sup()ort^  that  are  the 
responsibility  of  another  [larty  under  Federal 
or  State  law  (such  as  voi  alional  rehabilitation 
or  education  servK  es)  (II  under  am  iivil 
rights  laws  im  luding.  but  not  limiieil  to 
modifications  of  .1  v\orkpl.i(  e  or  other 
reasonable  a(  (  ominodatioiis 

•  Direct  Pmvisiiiri  iif  Sen, It  f,   Direi  t 
provision  of  serv  n  es  to  people  with 
disabilities  exiept  on  a  one-time,  last  resort. 
emergency  basis  ffir  the  purpose  of  susl.iinmi; 
the  individuals  i  ompetitive  emplfiyinnil 

•  On-f(ainf(  Administration  nl  Mcdi.  nn! 
.Servjcps Ongoing  administration  is  not  ,1 
fundable  ac  tivity  unless  sui  h  .idministralion 

is  part  of  a  well  (ietnied  test  I  if  , litem, lie  ,inii 
improved  methods  tui  iisimI  spe(  ifii  alK  mi 
employinent  |e  g   I. ■sting,  inipleriient.itmn 
and  management  ot  new  prior  •inthori/'.iliiFn 
criteria  under  Medic  aid  (ierson,il  ,  .ire 
designed  to  assess  the  need  lor  .idditiun.il 
support  when  people  ,ire  employed) 

•  Hrnctits  ('nunsfliin;   Henetils  pl.inning  or 
I  ounseling  servu  es  ih.it  ,>!>■  imI  p.nt  nt  .i 
single-session  Medn  ,nd  inilie.u  h  event,  a 
Medii:aid  eligifiililv  delrnnin.ition  proiess. 
or  a  Medicaid  buy-in  enrollinciit  (irm  ess 

•  Ikitii  Pnx  t-i'iinii  Hiirdi\iirr  H.irdw.ire  111 
ex(  ess  ot  the  person.il  1  onipiiters  reipiired  Ini 
staff  dm'oled  to  the  Mi'dicaid  employmi:iit 
initiative 

Appendix  Three:  .Application  Format 
and  Guidelines 

I'le.ise  Use  the  Imni.il  i.ulliiied  beluu  ,iiid 
submit  in.iteri.ils  in  llu'  mder  listed 

•  The  n.irr.ilue  porlmn  of  the  pmposal 
should  iiul  .-x.  I    III  iImuM.'  si. 1 


typewritten  p.iges  witli  one  iiH  h  margins  on 
rill  sides,  in  IJ-pomt  font   This  page  limit 
does  not  ini  hide  the  I  over  letter,  budget, 
reijiiired  appendu  es,  or  letters  of  support. 

•  .Additional  dm  urnentation  may  be 
afipended.  howe\er.  material  should  be 
hunted  to  inlormation  relevant  but  not 
I'ssenticd  to  the  specific  si  ope  and  purpose  of 
the  grant   f'lease  do  not  includp  critic  al 
details  in  an  appendix  as  appendices  will  not 
be  ini  luded  for  purposes  of  the  ratings 
process 

•  States  receiving  awards  may  be  asked  for 
an  electronic  version  of  their  proposals  at  a 
later  date.  Stales  must  submit  their 
a(jplications  initially  in  paper  (hard  copy) 
format. 

A  I  omplete  proposal  consists  of  a  narrative 
applic  alion  plus  the  required  material  noted 
below  and  a  c;ompleted  grant  application  kit 
Application  materials  should  be  organized  in 
order  as  follows 

1   Statf  Agency's  Cover  Letter 

A  letter  from  the  Director  of  the  State 
.Medic  aid  .Agency*  or  other  designated  State 
.Agenc  v  identifying  his/her  agency  as  the  lead 
organization,  indic  ating  the  title  of  the 
proiect.  the  principal  contact  person,  the 
amoLinl  of  funding  requested,  and  the  names 
III  all  organizations  collaborating  in  the 
proiec  t.  The  letter  should  indic  ate  that  the 
State  Agenc  y  has  i dear  authority  to  oversee 
and  coordinate  the  proposed  ac  tivilies  and  is 
(  ap.ible  of  c  onvening  a  suitable  wcirking 
group  of  all  relevant  partners, 

•   For  purposes  ot  this  solicitation.  Slate 
Medicaid  .Agenc  \  means  the  Single  Stale 
Medic  aid  .Agenc  y  or  umbrella  agency  which 
houses  the  State  Medicaid  Program. 

2  Application  Kit  Forms 

.■\p[iendi\  Five  c  cmtains  the  standard  torms 
vvliii  h  must  be  1  ompleted  with  an  original 
Mt;n,iliire  ,ind  eiic  losed  as  part  of  the 
pn  ipiisai 

'   Letter  ol  A^n->-n\rnt  from  Snitl/e  State 
Sli-du  aid  Aticnt  \, 

If  the  State  Medicaid  Agency  is  not  the 
lead  organi/.itioii.  ,i  letter  from  the  Direc  tor 
<i|  the  Single  State  Medn  aid  .Agenc  y  is 
recjuired  spec  living  Ihe  Medicaid  .Agenc  v's 
.igreement.  endorsement  and  ai  tive 
participation  in  the  grant  program. 

4  Pro  in  t  Abstract 

A  proiecl  abstract  limited  tci  ccne  page   The 
.ibstrac:t  should  serve  as  a  sui  iin.  I 
desc  riplion  of  the  proposed  pro|ec  t  and 
shoulcl  inc  lude; 

•  The  overall  goals  nt  ihi-  projei  I;  .iiicl 

•  Tfie  level  of  ellglbihtv  being  applied  for, 
ninnbei  nf  \  cirs  ol  tiinding  rcipiested,  tolal 
budget.  ,ind 

•  A  desc  ri|iii..n  u(  how  the  grant  will  be 
Used  to  support  or  ixpand  competitive 
i-mplo\nient  opportunities  for  persons  with 
dis.ibililii.s 

)    /'ni;e.  /  Wirnitn  c 

I  be  n.irr.ilui-  .1  p[i In  .it ion  slu ml d  pri  ludc  ,1 
c  oiu  ise  .iiid  c  omplete  desc  ription  ol  the 
proposed  pro|ei  t    The  narralueor  bod\  id 
Ihi!  applic  atioii  nuist  not  cm  red  .III  doiihle- 
spaccd  pufics  as  described  earlier.  Please  di 
not  rely  on  appendices  to  describe  key 


details  This  narrative  should  c  ontain  ihe 
information  nee  essar\  for  reviewers  to  fulK 
understanci  the  proposed  [irojec  I  and  should 
be  organi/ed  as  follows: 

A  Current  Intrastriictiire 

Provide  a  description  of  the  Stale's  c  urrent 
infrastrui  lure  for  supporting  lompetitive 
emphn  inent  for  peo()ie  with  disabilities. 
Please  include  the  following: 

•  A  destription  of  people  with  disabilities 
currently  competitively  employed  in  your 
Stale, 

•  A  description  of  servic:es  provided  with 
State  and  Fecderal  funds  to  people  with 
disabilities  who  are  competitively  employed 
or  seeking  competitive  employment  in  your 
State; 

•  A  description  of  personal  assistance 
se^^'ices  delivery  systems  currently  in  place 
in  vour  State  including  who  is  served,  how 
services  are  accessed  and  who  funds  the 
services:  and 

•  .\n  overall  assessment  of  the  strengths 
and  weaknesses  of  your  States  capacity  to 
support  people  with  disabilities  seeking  to 
return  to  work. 

B   I'se  of  Grant  Funds 

Provide  a  description  of  how  the  grant 
funds  will  be  used  to  improve  the  existing 
infrastructure  Please  include  as  muc  h  detail 
about  the  following  components  as  possible: 

1   Removal  of  Barriers 

Discuss  the  major  bar.-iers  to  c  ompetitive 
employment  for  people  with  disabilities  that 
will  be  addressed  with  grant  funds.  Describe 
the  proposed  grant  projei  ts  in  terms  of  their 
approach  to  barrier  elimination   Prov  ide  a 
succ  inc  t  statement  of  the  problems  for  whic  h 
Medicaid  intrastructure  funding  will  be  an 
answer 

2  Health  Systems  Change 

Because  this  Infrastrucrture  (irant  program 
IS  premised  upon  Ihe  positive  correlation 
between  ac  c  ess  to  health  c  are  tienefits  and 
employment,  please  desc  ribe  the  health 
systems  c  harges  that  will  result  from 
Infrastructure  (Irani  funding   Fxamples  of 
health  systems  c  hange  include  offering  a 
Medicaicf  bii\-in  to  people  with  disabilities 
who  return  to  work,  expanding  personal  care 
services,  or  identifying  health  system  needs 
and  strategies  for  improvement 

J  (Aimmunii  ation  Aci  ess  Plan 

Disc  uss  how  the  Slate  intends  to  make 
known  the  a\ailabiht\'  cd'  infrastruc  lure 
improvement  to  the  disability  and  employer 
1  ommunities 

■4  Partnerships 

Describe  anv  partnership  with  emjiloyers, 
other  State  or  loc  al  agencies  and  the 
disability  f ommunitv. 

'>   Monitonni:  Plan 

Uesc  ribe  plans  for  monitoring  the  success 
ot  the  program  over  lime,  including 
establishing  a  base  estimate  of  the  number  of 
people  with  disabilities  who  are  currently 
1  ornpetiti\f|\  employed 

'■   Hi'search'Pro^ram 

Desc  ribe  anv  ongoing  researi  h  or  progr.im 
de\elo(inienl  cdtorts  in  this  area 
i..  Produi  ts  and   I  imt.lme 

The  pur|iuse  cd  this  sec  lion  is  to  outline 
c  le.irlv  what  Ihe  State  hopes  to  ,ic  hie\i'  uiih 
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each  grant.  Describe  milestones  and  work 
products  to  be  accomplished  during  the  grant 
period. 

For  States  applying  for  Conditional 
Eligibilitv  States  must  clearly  indicate  the 
annual  benchmarks  for  improvements  to 
personal  assistance  services  (PAS)  that  must 
be  achieved  before  funding  beyond  the  first 
years  will  be  released.  These  benchmarks 
should  represent  improvements  in  PAS  that 
will  move  a  State  closer  to  meeting  the  level 
of  PAS  described  in  Appendix  One. 

For  States  applying  for  Transitional 
oligihilitv.  States  must  provide  a  letter  of 
commitment  outlining  how  the  requirement 
of  providing  P.^S  statewide  by  the  end  of  the 
grant  year  will  be  achieved. 

•  Examples  of  work  products  include 
completed  program  designs,  legislative 
campaigns,  or  proposed  educational 
campaigns. 

•  A  timetable  for  accomplishing  the  major 
tasks  to  be  undertaken  should  include  key 
dates  relevant  to  the  proposed  project  (e.g. 
State  budget  cycles  and  legislative  sessions). 

D,  Organization  and  Staffing 
Describe  the  project  organization  and 

staffing  include; 

•  Proposed  management  structure  and 
how  key  project  staff  will  relate  to  the 
proposed  projei^t  director,  the  Medicaid 
.Agency,  and  any  interagency  or  community 
working  groups. 

•  Brief  biographical  sketches  of  the  project 
director  and  key  project  personnel  indicating 
their  qualific;ations.  and  prior  experience  for 
the  project.  Resumes  for  the  key  projecrt 
personnel  should  be  provided  as  an 
attachment, 

E.  Endorsements  and  Support  ■ 
Provide  a  set  of  endorsements  of  the 

support  and  commitments  that  have  been 
pleciged  for  the  proposed  project  (e.g. 
cooperation  from  the  disability  community, 
other  state  agencies,  the  executive  branch, 
the  legislative  branch,  employers,  business 
groups,  etc.).  Individual  letters  of  support 
should  be  included  as  attat;hments. 

6.  Budget  Narrative/lustification 

For  the  budget  recorded  on  form  424  (see 
Appendix  Five),  provide  a  breakdown  of  the 
aggregate  number  detailing  their  allocation  to 
each  major  set  of  activities.  If  your  State  is 
applying  to  create  a  State-to-State  Medicaid 
Infrastructure  Center,  the  budget  narrative 
must  separate  that  at  tivity.  The  proposed 
budget  for  the  program  should  distinguish 
the  proporticin  of  grant  funding  designated 
for  eai  h  grant  ac;tivily.  The  budget  must 
separate  out  funding  that  is  administered 
directly  bv  the  lead  agency  from  funding  that 
will  be  subcontracted  to  other  partners.  If  you 
have  budgeted  for  Infrastructure  Grant  money 
to  use  toward  the  realization  of  a 
Demonstration  to  Maintain  Independence 
project,  vou  may  submit  a  separate  budget 
section  refiecting  how  that  money  will  be 
spent  if  the  Demonstration  project  is  not 
approved. 

If  your  State  has  an  approved  State  Plan 
amendment  under  section 
1902(a)(lt))(A)(ii)(.XII)  of  the  Social  Sec  urity 
.•\ct  and  is  applying  for  funds  in  excess  of 
S.SOO.OOO  per  fiscal  year,  please  provide 


documentation  of  State  and  Federal  spending 
for  this  optional  categorically  needy 
eligibility  group. 

7.  Required  Appendices 

(a)  Organizational  Charts:  .^ppend  one  or 
more  charts  depicting  the  organizational 
relationship  amongst  the  lead  agency  for  this 
grant,  the  Single  State  Medicaid  Agency  (if 
different),  the  agency  administering  Home 
and  Community-Based  Service  waivers  (if 
different),  and  the  State  Vocational 
Rehabilitation  Agency. 

(b)  Memoranda  of  Understanding:  Append 
any  relevant  memoranda  of  understanding 
wfiich  might  illustrate  the  breadth  of  the 
State's  employment  efforts  and  the  extent  of 
collaboration  between  relevant  agencies. 

Id  Kev  Staff  Qualifications:  Include  a 
biographical  sketch  or  resume  of  key  staff 
describing  their  qualifications. 

Appendix  Four:  Notice  of  Intent  to 
Apply 

Please  return  this  form  by  June  12,  2000  to: 
Medicaid  Infrastructure  Grants  Program, 
Disabled  and  Elderly  Health  Programs  Group. 
Center  for  Medicaid  and  State  Operations 
Health  Care  Financing  Administration,  7500 
Security  Boulevard,-S2-12-24,  Baltimore. 
MD  21244-1850 

1.  State  Name:  . 

2.  State  Agency  likely  to  serve  as  lead:  

3.  Contact  Name  and  Title:    

4.  .address; 

5.  Phone:    _^^ 

6.  Fax:     . 

7.  E-mail:    ^ - 


8.  Eligibility  Category:  Full 

Conditional 

Transitional 

Reserved 

9.  Expected  Duration  of  Grant  Request:  From 
to 

10.  Infrastructure  Center:  Will  You  Propose 
to  Serve  as  a  State-to-State  Medicaid 

Infrastructure  Center?    Yes_     No_ 

11.  Expected  amount  of  request:  S 


12.  Questions:  Please  attach  any  questions 
you  would  like  to  have  answered  before 
you  complete  your  application. 
Information  will  be  sent  in  June  with 
responses  to  questions  posed  b\  States  that 
submit  this  Notice  of  Intent  to  Apply.  This 
Notice  of  Intent  is  not  a  required  cdocument. 
States  that  do  not  submit  a  letter  of  intent 
mav  still  apply.  Similarly,  submission  of  a 
letter  of  intent  does  not  bind  the  State,  nor 
will  it  cause  a  proposal  to  be  reviewed  more 
favorably.  However,  we  cannot  assure  that 
answers  to  questions  posed  by  States 
subsequent  to  issuance  of  this  grant 
solicitation  will  be  provided  to  States  that  do 
not  submit  a  letter  of  intent. 

Appendix  5 

C;rant  Application  Kit  (standard  forms) 
(Please  complete  the  attached  forms:) 

SF-424:  .Application  for  Federal  .Assistance 

SF-424A:  Budget  Information 

SF— 424B:  Assurances-Non  Construction 
Programs 


Biographical  Sketch 

Standard  Form  LLL;  Disclosure  of  Lobby  ing 

.Activities 
Additional  Assurances 

If  copies  of  these  forms  are  needed,  they 
mav  be  obtained  from  the  HCF.A  website  at 
www.hcfa.gov  under  Research  and 
Demonstration. 

[FR  Doc.  00-13554  Filed  5-26-00;  8:45  am) 
BILUNG  CODE  41 20-01 -M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4565-N-14] 

Notice  of  Proposed  Information 
Collection:  Comment  Request; 
Request  for  Construction  Change 

AGENCY*  Office  of  the  Assistant 
Secretar\'  for  Housing,  HUD. 
action:  Notice. 

SUMMARY:  The  Proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  Due  Date:  July  31. 
2000. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  Number  and  should  be  sent  to: 
Wavne  Eddins.  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development.  451  7th  Street. 
SVV.,  L'Enfant  Building,  Room  8202, 
Washington,  DC  20410.  telephone  (202) 
708-5221  (this  is  not  a  toll-free  number) 
for  copies  of  the  proposed  forms  and 
other  available  information. 
FOR  FURTHER  INFORMATION  CONTACT: 
Willie  Spearmon,  Director.  Office  of 
Business  Products.  U.S.  Department  of 
Housing  and  Urban  Development.  451 
7th  Street,  SW..  Washington,  DC  20410, 
telephone  number  (202)  708-3000  (this 
is  not  a  toll-free  number). 
SUPPLEMENTARY  INFORMATION:  The 
Department  is  submitting  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35,  as  amended). 

This  Notice  is  soliciting  comments 
from  members  of  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  to:  (1)  Evaluate 
whether  the  proposed  collection  is 
necessarv'  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
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practical  utilitv  (2)  Kvaluatn  the 
accuracy  of  thf  .igciK  v's  ostiinatf  of  the 
burden  of  thi-  proposed  collccfion  of 
information:  (.i)  Hnhanc  c  the  <|ualitv. 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  Minimizt!  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond;  ln(;llldln^ 
the  use  of  appropriate  automated 
collection  techniques  or  other  forms  of 
information  technolofjy,  e.g.,  permitting 
electronic  submission  of  responses 


ectronic  submission  of  response 
This  Notice  also  lists  the  f()||ow 


ing 


information: 

Title  of  Proposal  Request  f(jr 
Construction  ('hange. 

OMB  l^oiitrol  Number,  if  applicable: 
2502-0011 

Dcscnptjon  of  the  need  for  the 
information  and  proposed  use:  Sections 
207(b)  of  the  National  Housing  Act 
(Public  Law  479,  48  Stat.  1246.  12 
U.S.C.  1701  et.  soq.)  authorizes  the 
Secretary  for  the  Department  of  Housing 
and  Urban  Development  to  insure 
mortgages  for  construction  of  rental 
housing  projects.  Forms  HlID-92437, 
HUD-92442,  HIID-92442-A,  HUD- 
92442-(::A  and  HUD-92442-A-CA.  are 
used  by  the  contractor,  mortgagor  and 
mortgagee  to  obtain  the  FHA 
Commissioner's  approval  of  changes 
drawings  and  specifications. 

Agency  form  numbers,  if  applicable 
HUD-924.17,  HUD-92442.  HlJD-92442- 
A.  HIJD-92442-(:A.  HIID-92442-A- 
CA 

Estimation  of  the  total  number  of 
hours  needed  to  prepare  the  information 
collection  mcluding  number  of 
respondents,  frecjuency  of  response,  and 
hours  of  response  HlJD-92437  (number 
of  respondents  is  900,  frequency  of 
responses  is  3.  hours  per  response  is  2 
hours):  HlJD-92442  (number  of 
respondents  is  300,  frequency  of 
responses  is  1,  hours  per  response  is  Ifi 
hours);  HUD-92442-A  (number  of 
respondents  is  300,  frequency  of 
responses  is  1.  hours  per  response  is  Hi 
hours);  HirD-92442-CA  (number  of 
respondents  is  300,  frequency  of 
responses  is  1,  hours  per  responses  is  16 
hours);  HUD-92442-A-CA  (number  of 
respondents  is  100,  frequency  of 
responses  is  1,  hours  per  response  is  2 
hours)  The  total  number  of  respondents 
are  1,900  and  the  annual  burden  hours 
requested  are  20,000 


Status  of  the  proposed  information 
I  allection:  Reinstatement  with  change. 

Authority:  Iliu  I'apfrvn.rk  Kt.-dui  lion  :\i  ! 
ol  I'lq-),  44  U.S.C.  Chapter  3,5.  a.s  amen.icl 

n.ilcil    .M,iv  2J,  JOOO 

William  C.  ,\pi;ar. 

Assistant  Sr<  rt'tcin,  lor  flou^ini^-h'nli'nil 
III  nisi  n^  IJinuiiissioniT 

!1K  I)(H    n()-i:i46H  Filed  5-JO-OO,  B.4.T  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4561-N-34] 

Notice  of  Submission  of  Proposed 
Information  Coliection  to  0MB 
Assessment  of  the  American  iiousing 
Survey— Metropolitan  Sample  (AHS- 
MS) 

agency:  Office  of  the  Chief  Information 
Officer.  HUD. 

ACTION:  Notice. 


SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  Due  Date:  June  30. 
2000 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
approval  number  and  should  be  sent  to: 
loseph  F.  Lackey.  Jr  ,  OMB  Desk  Officer, 
Office  of  Management  and  Budget, 
Room  10235,  New  Executive  Office 
Building.  Washington,  DC  20503 
FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  Eddins,  Reports  Management.  Q, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street, 
Southwest,  Washington,  DC  20410:  e- 
mail  Wayne  Eddins@HUD.gov: 
telephone  (202)  708-2374.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr  Eddins. 


SUPPLEMENTARY  INFORMATION:  The 

Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  use.  Chapter  35).  The  Notice 
lists  the  following  information:  (l)The 
title  of  the  information  collection 
proposal:  (2)  the  office  of  the  agency  to 
collect  the  information;  (3)  the  OMB 
approval  number,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  applicable; 
(6)  That  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  name  and  telephone 
number  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department.  This  Notice 
also  lists  the  following  information: 

Title  of  Proposal:  Assessment  of  the 
American  Housing  Survey — 
Metropolitan  Sample  (AHS-MS). 

OMB  Approval  Number:  2528-XXXX. 
Form  Numbers:  None. 
Description  of  the  Need  for  the 
Information  and  its  Proposed  Use: 
Department  of  Housing  and  Urban 
Development  (HUD)  seeking  to  better 
understand  how  the  AHS-MS  data  is 
used,  and  by  whom.  The  information 
collected  will  enable  HUD  to  balance 
geographic  coverage,  timeliness  and  cost 
considerations  in  designing  the  surveys, 
in  order  to  develop  an  optinal  data  set 
for  use  by  HUD.  other  public  agencies, 
educational  institutions,  nonprofits, 
planners,  and  other  interested  parties. 
The  respondents  will  consist  of  known 
users  of  AHS-MS  data  and  potential 
users. 

Respondents:  business  or  other  for- 
profits,  Not-for-profits  and  Institution 
State,  '"ederal  Government  and  State, 
Local,  or  Tribal  Governments. 

Frequency  of  Submission:  One  Time 
Only 

Reporting  Burden 


Number  of  re- 
spondents 


Frequency  of 
responses 


Hours  per  re- 
sponse 


Burden  hours 


Information  Collection 


200 


16 


33 
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Total  estimated  burden  hours:  33. 
Status:  New  Collection. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995.  44  L'.S.C.  35,  as 
amended. 

Dated:  May  22,  2000. 
Wayne  Eddins, 

Dppartmental  Reports  Management  Officer. 

Office  of  the  Chief  Information  Officer. 

IFR  Doc.  00-13493  Filed  5-30-00:  8:45  am] 

BILLING  gOX  421 0-01 -M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Information  Coliection  To  Be 
Submmad  to  the  Office  of  Management 
and  Budget  (OMB)  for  Approval 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice,  information  collection. 


The  Office  of  Management  and  Budget 
(OMB)  regulations  at  5  CFR  part  1320, 
which  implement  provisions  of  the 
Paperwork  Reduction  Act  of  1995 
(Public  Law  104-13),  require  that 
interested  members  of  the  pubhc  and 
affected  agencies  have  an  opportunity  to 
comment  on  information  collection  and 
recordkeeping  activities  (see  5  CFR 
1320.8(d)).  We  have  submitted  a  request 
to  OMB  to  renew  its  approval  of  the 
collection  of  information  for  the  Federal 
Subsistence  Hunt  Application  and 
Permit,  Designated  Hunter  Permit 
Application  and  Report,  and  Federal 
Subsistence  Fish/Shellfish  Harvest/ 
Designated  Harvester  Application.  We 
are  requesting  a  3-year  term  of  approval 
of  this  information  collection.  Pursuant 
to  our  request  for  OMB  approval  of  this 
formation  collection,  we  invite 
comments  on  (1)  whether  the  collection 
of  information  is  necessary  for  the 
proper  performance  of  out  functions, 
including  whether  the  information  will 
have  practical  utility;  (2)  the  accuracy  of 
our  estimate  of  burden,  including  the 
validity  of  the  methodology  and 
assumptions  used,  and  (3)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(4)  ways  to  minimize  the  burden  of  the 
information  collection  through  the  use 
of  appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Comments  must  be  submitted  on 
or  before  June  30,  2000. 
ADDRESSES:  Send  comments  and 
suggestions  to  the  Office  of  Management 
and  Budget,  Office  of  Information  and 
Regulatory  Affairs,  Attention: 


Department  of  the  Interior  Desk  Officer. 
725  17th  Street,  NW.,  Washington.  DC 
20503;  and  a  copy  to  our  Service 
Information  Collection  Clearance 
Officer.  U.S.  Fish  and  Wildlife  Service. 
MS  222-ARLSQ.  1849  C  Street,  NW., 
Washington,  DC  20240. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  Miller,  Alaska  Subsistence 
Office,  907/786-3888  or  Rebecca 
Mullin,  Service  Information  Collection 
Clearance  Officer  703/358-2287. 
Title:  Federal  Subsistence  Hunt 
Application  and  Permit  and  Designated 
Hunter  Permit  Application  and  Permit. 
OMB  Approval  Number:  1018-0075. 
Servjce  Form  Number(s):  7-FW  1  and 
7-FW  2  7-FW  3. 

SUPPLEMENTARY  INFORMATION:  The 
Alaska  National  Interest  Lands 
Conservation  Act  (ANILCA)  and  Fish 
and  Wildlife  Service  regulations,  found 
in  50  CFR  100,  require  that  persons 
engaged  in  taking  fish  and  wildlife  must 
comply  with  reporting  provisions  of  the 
Federal  Subsistence  Board.  The  harvest 
activity  must  be  reported.  In  many 
cases,  a  special  permit  is  required  for 
the  rural  resident  to  be  able  to 
participate  in  special  hunts.  The  harvest 
information  is  needed  in  order  to 
evaluate  subsistence  harvest  success; 
the  effectiveness  of  season  lengths, 
harvest  quotas,  and  harvest  restrictions; 
hunting  patterns  and  practices;  and 
hunter  use.  Once  harvest  success 
information  is  evaluated,  the  Federal 
Subsistence  Board  utilizes  this 
information,  along  with  other 
information,  to  set  future  seasons  and 
harvest  limits  for  Federal  subsistence 
resource  users.  These  seasons  and 
harvest  limits  are  set  in  order  to  meet 
the  needs  of  subsistence  hunters 
without  adversely  impacting  the  health 
of  existing  vidldlife  populations.  The 
Federal  Subsistence  Hunt  Application 
and  Permit  also  provides  a  mechanism 
to  allow  Federal  subsistence  users  the 
opportimity  to  participate  in  special 
himts  that  are  not  available  to  the 
general  public  but  are  provided  for  by 
Title  VIII  of  ANILCA.  Both  reports 
provide  for  the  collection  of  the 
necessary  information;  however,  the 
Designated  Hunter  Report  is  unique  in 
that  it  allows  the  reporting  of  the 
harvest  of  multiple  animals  by  a  single 
hunter  who  is  acting  for  others.  The 
Designated  Hunter  Application  and 
Permit  also  serves  as  a  special  permit 
allowing  qualified  subsistence  users  to 
harvest  fish  or  wildlife  for  others.  The 
collection  of  information  is  needed  prior 
the  expiration  of  time  periods 
estabhshed  under  5  CFR  1320,  and  is 
essential  to  the  missions  of  the  Fish  and 
Wildlife  Service  and  the  Federal 


Subsistence  Board.  Without  this 
information  public  harm  would  occur  as 
a  result  of  the  Service's  inability  to  set 
subsistence  seasons  and  hardest  limits 
to  meet  users'  needs  without  adversely 
impacting  the  health  and  the  animal 
population. 
Frequency:  On  occasion. 
Title:  Federal  Subsistence  Fish/ 
Shellfish  Harvest/Designated  Harvester 
Application. 

OMB  Approval  Number: 
Service  Form  Numberfs):  7-FW  3 
Abstract:  Under  the  Alaska  National 
Interest  Lands  Conservation  Act 
(ANILCA)  allows  the  taking  of  fish  and 
wildlife  on  public  lands  in  Alaska  for 
subsistence  use.  In  order  to  take  fish  and 
wildlife  in  public  lands  for  subsistence 
uses,  users  must  possess  and  comply 
with  the  provisions  of  any  pertinent 
permit,  harvest  tickets,  or  tags  required 
by  the  State,  or  Federal  permits,  harvest 
tickets  or  tags  as  required  by  the  Federal 
Subsistence  Board  (Board).  All  Alaskans 
who  are  residents  of  rural  areas  or 
communities  are  eligible  to  participate 
in  subsistence  taking  of  that  stock  or 
population  under  the  regulations  in  50 
CFR  100. 


Information  on  the  fishermen, 
qualified  subsistence  users  fished  for, 
the  fish/shellfish  harvested,  and  the 
location  of  harvest  is  needed  by  the 
Board  in  making  recommendations  on 
subsistence  use.  Once  harvest  success 
information  is  evaluated,  the  Federal 
Subsistence  Board  utilizes  this 
information,  along  with  other 
information,  to  set  future  seasons  and 
harvest  limits  for  Federal  subsistence 
resource  users.  These  seasons  and 
harvest  limits  are  set  in  order  to  meet 
the  needs  of  subsistence  fisherman 
without  adversely  impacting  the  health 
of  existing  fish/shellfish  populations. 
The  Federal  Subsistence  Hunt 
Application  and  Permit  also  provides  a 
mechanism  to  allow  Federal  subsistence 
users  *iie  opportunity  to  participate  in 
special  fishing  opportunities  that  are  not 
available  to  the  general  public  but  are 
provided  for  by  Title  Vm  of  ANILCA. 

Description  of  Respondents: 
Individuals  and  households. 

Estimated  Completion  Time:  The 
reporting  burden  is  estimated  to  be  .25 
hours  or  15  minutes  each. 

Annual  Responses:  5.200  (Federal 
Subsistence  Hunt  Application  and 
Permit);  700  (Designated  Hunter  Permit 
Application  and  Report);  1.000  (Federal 
Subsistence  Fish/Shellfish  Harvest/ 
Designated  Harvester  Application). 

Total  Annual  Burden  Hours:  1.725 
hours. 
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Dated:  Mav   1  !    jikki 

Rebe<;c:a  A.  Mullin. 

L'  S  Fish  and  Wildlili'  Scr\u:f,  Inforniotiau 
Collection  Officer 

|FR  Ddi    on  n".".r,  ni, •,!-.- la  fln  H4S<iml 

BILLING  CODE  4310-S5-M 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Advisory  Board  for  Exceptional 
Children 

AGENCY:  Burfaii  of  Indi.ni  Affairs. 

Interior. 

ACTION:  Notice  of  incftiiig 


SUMMARY:  In  acciordance  with  the 
Federal  Advisory  (lonimittnc  Act,  5 
U.S  c;  ,  App  2,  th»;  Bureau  of  Indian 
Affairs  announces  a  meeting  of  the 
Advisory  Board  for  Kxceptional 
(Children  in  Bloomington,  Minnesota,  to 
discuss  the  impact  f)f  Public  Law  105- 
17,  the  Individuals  with  Disabilities 
Education  Ac:t  Amendments  of  1997,  on 
Indian  children  with  disabilities. 
DATES:  The  mt^eting  will  be  held  on 
Friday.  lune  9.  2000  beginning  9:00  am 
to  4:00  p  m   and  Saturday,  [une  10,  2000 
beginning  9:00  am  and  ending  at  12  00 
noon  CST 

ADDRESSES:  The  meeting  will  be  held  at 
the  DAY.S  INN.  1901  Killebrew  Drive. 
Bloomington,  Minnesota  55425. 
Telephone  (612) H54-H400,  Fax (fiI2) 
854-3615 

Written  statements  may  be  submitted 
to  Mr,  William  .-X   Meho|ah,  Director, 
Office  of  Indian  Kdui  ation  Programs. 
Bureau  of  Indian  .Vffairs,  1H49  C  Street, 
NW,  M.S-:i5  12,  Washington,  DC   20240, 
Telephone  (202)  20H  (il2:f,  \-\i\  (202) 
208-3.312 

FOR  FURTHER  INFORMATION  CONTACT:  Dr 
Angelita  Felix,  Lead  Fduc  atioii 
Spe<:ialist,  Division  of  School  Program 
Support  anti  Improvement,  (505)  .146- 
7529 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  the  Ho.ird  is  to  provide 
advice  to  the  Secret. iry  of  the  Interior 
through  the  .'\ssistant  Seiretarv-lndian 
Affairs,  on  the  needs  of  Indian  i  hiidrcn 
with  disabilities,  ,is  mandated  by  the 
Individuals  with  Disabilitie>  Ldui.-ition 
Act  Amendments  of  199:',  Puhlu   L.iw 
105-17,  lune  4.  1997 

The  agenda  for  this  meeting  will  cover 
funding  allo(  ations,  newly  establislied 
Division  of  S(  hool  Program  Supjjort  and 
Improvement.  ()ffi(e  of  Special 
Educatic  n  Program  Monitoring  Report. 
Draft  Improvement  PI, in.  Parental 
Forums  and  thi'  HI.\  s  dr.ift  Kligihihtv 
d(H:uinent 


The  meeting  will  be  open  to  the 
public  without  advanced  registration. 
Public  attendance  may  be  limited  to  the 
space  available.  Members  of  the  public 
may  make  statements  during  the 
meeting,  to  the  extent  time  permits,  and 
file  written  statements  with  the  Board 
for  Its  consideration.  Written  statements 
should  be  submitted  to  the  address 
listed  in  the  ADDRESSES  section. 
Summaries  of  Board  meeting  may  be 
requested  from  the  Division  of  School 
Program  Support  and  Improvement 

The  Board  will  prepare  and  submit  an 
annual  report  to  the  Secretary  of  the 
Interior  and  the  Congress  containing  a 
description  of  the  activities  of  the  Board 
for  the  preceding  year 

The  next  Board  meeting  will  be  held 
on  or  about  December  14,  2000, 
Regional  Parents  Forum  will  be 
scheduled  throughout  the  year. 
Location,  date  and  time  mav  be  obtained 
from  the  Division  of  School  Program 
Support  and  Improvement,  telephone 
(505) 248-7529  or  7527;  Fax  (505) 248- 
7546. 

Dated:  May  22,  2000 
Kevin  Cover, 

A^sistiiitt  .Set Tf'/urv — Indian  Affairs 

IFK  [Joi    ()0-1.3.SJ7  Filed  .'>-:<0-00,  8  4.T  am] 

BM.UNG  CODE  4310-03-F 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

lr>dlan  Gaming 

AGENCY:  Bureau  of  Indian  Affairs. 
Interior 

ACTION:  Notice  of  approved  Tribal-State 
compacts;  correction. 


SUMMARY:  The  Bureau  of  Indian  Affairs 
published  a  notice  in  the  Federal 
Re]|;ister  on  May  16,  2000  (65  FR  31189), 
( oncerning  a  list  of  approved  Tribal- 
State  Clompacts  for  the  purpose  of 
engaging  in  C;lass  III  gaming  activities 
on  Indian  lands  in  the  State  of 
(ialifornia  The  list  of  California  Indian 
Tribes  contained  an  incorrect  name  for 
a  [)arti(:ular  Tribe 

Correction 

In  the  Federal  Register  of  May  16. 
2000.  in  I-'R  Doc   00-12322,  on  page 
31 189,  in  the  sec.ond  column,  correct 
the  SUMMARY  (.aption  listing  the  tribes, 
s[)e<:ifi(:ally.  the  Santa  Rosa  Band  of 
(iahuilla  Mission  Indians  of  the  Santa 
Kos.i  Reserv.'.tion  to  read   Santa  Rosa 
Indi.in  Community  of  the  Santa  Rosa 
Rancheria. 

DATES:  This  action  is  effective  Mav  31. 
2000 


FOR  FURTHER  INFORMATION  CONTACT: 

George  T.  Skibine,  Director.  Office  of 
Indian  Gaming  Management.  Bureau  of 
Indian  Affairs,  Washington,  DC  20240. 
(202) 219-4066 

D-ilfii    Ma\  IH,  JIKKI 
Kevin  Gover. 

Assistant  Se(  rctary — Indian  Affairs 
IFR  Do(    00-13498  Filed  5-3()-<)0:  H  4f^  iiinl 
BILUNG  CODE  431(M)2-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Indian  Affairs 
Indian  Gaming 

AGENCY:  Bureau  of  Indian  Affairs, 

Interior 

ACTION:  Notice  of  amendment  to 

approved  Tribal-State  compact. 


SUMMARY:  Pursuant  to  section  11  of  the 
Indian  Gaming  Regulatory  Act  of  1988, 
Pub.  L.  100-497,  25  U.S.C.  2710,  the 
Secretary  of  the  Interior  shall  publish,  in 
the  Federal  Register,  notice  of  approved 
Tribal-State  Compacts  for  the  purpose  of 
engaging  in  Class  III  gaming  activities 
on  Indian  lands.  The  Assistant 
Secretary — Indian  Affairs.  Department 
of  the  Interior,  through  his  delegated 
authority,  has  approved  Amendment  IV 
to  the  Tribal-State  Compact  for 
Regulation  of  Class  III  Gaming  Between 
the  Burns — Paiute  Tribe  and  the  State  of 
Oregon,  which  was  executed  on  March 
31,  2000 

DATES:  This  action  is  effective  May  31, 

2000 

FOR  FURTHER  INFORMATION  CONTACT: 

George  T.  Skibine,  Director,  Office  of 
Indian  Gaming  Management.  Bureau  of 
Indian  Affairs.  Washington,  DC  20240, 
(202) 219-i066. 

Daleii   \U\   IH   JOOO 
Kevin  Gover. 

Assistant  Sfcrftan.— Indian  Affairs. 

IFR  Uui    0()-ri4<l4  Filfd  5-:U)-00.  H.4,T  ami 

BILUNG  CODE  4310-02-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Indian  Affairs 
Indian  Gaming 

AGENCY:  Bureau  of  Indian  Affairs. 

Interior 

ACTION:  Notice  of  amendment  to 

approved  Tribal-State  compact. 


summary:  Pursuant  to  section  11  of  the 
Indian  Gaming  Regulatory  Act  of  1988. 
Pub   L.  100-497,  25  U.S.C.  §2710,  the 
Secretary  of  the  Interior  shall  publish,  in 
the  Federal  Register,  notice  of  approved 
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Tribal-State  Compacts  for  the  purpose  of 
engaging  in  Class  III  gaming  activities 
on  Indian  lands.  The  Assistant 
Secretary— Indian  Affairs.  Department 
of  the  Interior,  through  his  delegated 
authority,  has  approved  Amendment  \'I 
to  the  Confederated  Tribes  of  the  Warm 
Springs  Reservation  of  Oregon  and  the 
State  of  Oregon  Gaming  Compact,  which 
was  executed  on  March  31.  2000. 

DATES:  This  action  is  effective  May  31. 
2000. 

FOR  FURTHER  INFORMATION  CONTACT: 

George  T.  Skibine.  Director.  Office  of 
Indian  Gaming  Management.  Bureau  of 
Indian  Affairs.  Washington.  DC  20240. 
(202)  219-4066. 

Dated;  Mav  17.  2000 
Kevin  Gover, 

Assistant  SfcTi'tan — Indian  Affairs. 
IFR  lJo(  .  00-13497  Filed  5-.30-O0;  8:4.5  .mii 
BILUNG  CODE  431(M)2-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Indian  Gaming 

AGENCY:  Bureau  of  Indian  Affairs, 
Interior. 

ACTION:  Notice  of  amendment  to 
approved  Tribal-State  compact. 

SUMMARY:  Pursuant  to  section  11  of  the 
Indian  Gaming  Regulatory  Act  of  1988. 
Pub.  L.  100-^97,  25  U.S.C.  §2710,  the 
Secretary  of  the  Interior  shall  publish,  in 
the  Federal  Register,  notice  of  approved 
Tribal-State  Compacts  for  the  purpose  of 
engaging  in  Class  III  gaming  activities 
on  Indian  lands.  The  Assistant 
Secretary— Indian  Affairs.  Department 
of  the  Interior,  through  his  delegated 
authority,  has  approved  Amendment  VI 
to  the  Tribal-State  Compact  for 
Regulation  of  Class  III  Gaming  between 
the  Coquille  Indian  Tribe  and  the  State 
of  Oregon  which  was  executed  on 
March  31,  2000. 

DATES:  This  action  is  effective  May  31. 
2000. 

FOR  FURTHER  INFORMATION  CONTACT: 

George  T.  Skibine,  Director.  Office  of 
Indian  Gaming  Management.  Bureau  of 
Indian  Affairs,  Washington,  DC  20240 
(202)  219-4066. 

Dated:  Mav  IH.  2000. 
Kevin  Gover. 

Assistant  Sfcrclan- — Indian  Affairs. 

|FK  Do(  .  00-1349.5  Filed  15-30-00;  8:45  ami 

BILLING  CODE  4310-02-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Indian  Affairs 

Indian  Gaming 

AGENCY:  Bureau  of  Indian  Affairs. 

Interior. 

ACTION:  Notice  of  amendment  to 

approved  Tribal-State  compact. 


SUMMARY:  Pursuant  to  section  11  of  the 
Indian  Gaming  Regulator\'  Act  of  1988. 
Pub.  L.  100-497.  25  U.S.C.  §  2710.  the 
Secretan,-  of  the  Interior  shall  publish,  in 
the  Federal  Register,  notice  of  approved 
Tribal-State  Compacts  for  the  purpose  of 
engaging  in  Class  III  gaming  activities 
on  Indian  lands.  The  Assistant 
Secretary — Indian  Affairs.  Department 
of  the  Interior,  through  his  delegated 
authoritv,  has  approved  Amendment  VII 
to  the  Tribal-State  Compact  for 
Regulation  of  Class  III  Gaming  Between 
The  Klamath  Tribes  and  the  State  of 
Oregon,  which  was  executed  on  March 
31,  2000. 

DATES:  This  action  is  effective  May  31. 
2000. 

FOR  FURTHER  INFORMATION  CONTACT: 
George  T.  Skibine.  Director.  Office  of 
Indian  Gaming  Management.  Bureau  of 
Indian  Affairs.  Washington.  DC  20240. 
(202)  219-^066. 

Dated:  May  18  2000. 
Kevin  Gover. 

.4s.';;sf()n/  Serrefarv — Indian  Affairs. 
[FR  Dot,.  00-1349(1  Filed  5-30-00;  8:45  ami 

BILUNG  CODE  4310-02-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[AZ-050-00-1232-PA-AZ11;  8371] 

Arizona:  Fee  Demonstration  Pilot 
Program  Supplementary  Rules;  Yuma, 
Maricopa,  and  La  Paz  Counties, 
Arizona,  and  Imperial  County,  CA 

agency:  Bureau  of  Land  Management. 

Interior 

ACTION:  Establish  supplementary-  rules 

governing  public  occupancy,  use.  and 

conduct  in  areas  designated  by.  and 

included  in.  the  national  Fee 

Demonstration  Pilot  Program. 


SUMMARY:  The  Bureau  of  Land 
Management  (BLM)  Yuma  Field  Office 
is  responsible  for  administering  1.7 
million  acres  within  southwestern 
Arizona  and  southeastern  California. 
Recreational  use  accounts  for  several 
million  visitor-days  annually.  This 
concentration  of  visitor  use  results  in 
significant  resource  damage,  social 
conflicts,  and  threats  to  visitor  safety.  In 


addition  to  the  regulations  which  apply 
to  all  public  lands,  the  following 
supplementary-  rules  will  apply  to  the 
designated  fee  sites  within  the  Fee 
Demonstration  Project  Area,  as  listed 
below,  and  are  designed  to  provide  for 
public  safety  and  welfare  and  to  protect 
natural  resources.  The  recreation  sites 
that  have  been  designated  under  the 
national  Fee  Demonstration  Pilot 
Program,  and  for  which  these  rules 
apply  are  Betty's  Kitchen  Watchable 
Wildlife  and  Interpretive  .^rea.  Squaw 
Lake  Campground.  Senator  Wash 
Reservoir  North  Shore.  Senator  Wash 
Reservoir  South  Shore.  Senator  Wash 
Reser\-oir  Boat  Ramp  and  Day-Use  area. 
Imperial  Dam  Long-Term  Visitor  Area. 
Oxbow  Campground.  Ehrenberg 
Sandbowl  Off-Highway  Vehicle  Area, 
and  the  La  Posa  Long-term  Visitor  Area. 
These  rules  will  apply  to  the  above 
identified  sites  and  to  any  additional 
recreation  sites  that  are  formally  added 
to  the  national  Fee  Demonstration  Pilot 
Program. 

Section  1:  Definitioiis 

Disorderly  Conduct:  A  person 
commits  disorderly  conduct  when  his  or 
her  actions  disturb  the  public  peace, 
offends  public  morals,  or  undermines 
safety. 

Fee  Demonstration  Project  Area  IFDPAJ: 
all  lands  owned  by  the  United  States 
and  administrated  by  the  Bureau  of 
Land  Management.  S'uma  Field  Office 
that  are  designated  and  included  in  the 
National  Fee  Demonstration  Pilot 
Program. 

Fee  Use  Areas:  any  designated  and 
posted  area  within  the  FDPA  which  • 
requires  a  fee  or  payment  for  use. 

Firearms:  any  loaded  or  unloaded 
pistol,  rifle,  shotgun,  or  other  weapon 
which  is  designed  to.  or  may  be  readily 
converted  to  expel  a  projectile  by  the 
ignition  of  a  propellant.  spring,  or 
compressed  air. 

Hunting:  taking  or  attempting  to  take 
wildlife. 

Occupancy:  the  erecting  of  a  tent  or 
shelter  of  natural  or  synthetic  material, 
preparing  a  sleeping  bag.  or  other 
bedding  material  for  use;  or  parking  a 
motor  vehicle,  motor  home,  or  trailer. 

Operator:  a  person  who  operates, 
drives,  controls,  or  othenvise  has  charge 
of  a  motor  vehicle  or  any  other 
mechanical  equipment. 

Per  Dav:  a  calendar  day  which  starts 
at  12  midnight  and  ends  at  11:59  p.m. 
or  on  the  24  hour  clock  starting  at  0000 
hours  and  ending  at  2359  hours. 

Permit:  a  self-service  fee  envelop, 
form,  window  sticker,  or  written 
authorization  from  the  Bureau  of  Land 
Management  for  the  occupancy  and/or 
use  of  the  Fee  Use  Areas  where  use  is 
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othfTUisf  [inihiliitcd.  ri'stni  ted,  (ir 
rRmilalwl 

PiTson  <iM  iii(ii\i(lu<il,  tiriii. 
(jiirpnrMtiiiii.  sn(  jct\ .  cissociatiiin. 
partncrsfiip,  nr  [jriviit.-  or  piiblit  hodv 

Pt't  anv  tinmi.il  under  human  i  an- 

Fossfssion  fxtTi  ismi;  dim  t  [itu  sk  al 
control  or  (ioininion,  with  or  wittiout 
ownprship.  over  proptTtv 

Rf'fiisttTfd  ( hvnfr  ihf  persoii 
idf'iitififd  hv  thf  relevant  statf  authority 
as  ht'ing  the  iiidi\iduai  to  whom  the 
motor  vehicle  is  registered. 

W/i;(  /f>  anv  motorized  vehicle 
capable  of  or  designed  for  travel  on  or 
immediatelv  over  land  or  roadways, 
whether  or  not  the  vehude  is  registered 

WfHipon:  a  firearm,  compressed  gas  or 
spring-powered  pistol  or  rifle,  bow  and 
arrow,  crossbow,  blowgun.  sling  shot 
explosive  devise,  or  anv  other 
implement  designed  to  dis«:harge 
projectiles;  also  nu-rhucks,  clubs,  and 
any  device  modified  as  a  striking 
instrument 

Section  2:  Permits 

(a)  Fee  Use  Permits  must  be 
purchased  immediately  upon  entir 
Fees  must  be  pre-paid  for  each  day  of 
use  of  occupancy 

(b)  Fee  Use  Permits  must  be  displayed 
in  a  clearly  visible  manner  in  the  front 
windshield  of  the  vehicle,  with  all 
required  information  completed  in  order 
to  be  valid 

(c)  An  authorized  Bureau  of  Land 
Management  (BLM)  officer  may  revoke 
without  reimbursement  any  Fee  Use 
Permit  when  the  conduct  of  the 
permittee,  permittees  family,  or  guests 
does  not  comply  with  the  rules  for  use 
of  that  area  or  is  inconsistent  with  the 
goals  of  BLM's  Fee  Use  Permit  program 

(d)  Failure  to  comply  with  all  terms 
and  conditions  of  the  permit  may  result 
in  the  revocation  of  the  Fee  Use  Permit 
and/or  issuance  of  a  criminal  citation. 

(e)  The  operator  of  a  vehicle  is 
responsible  for  compliance  with  all 
requirements  of  the  permit   In  the 
absence  of  the  operator,  the  registered 
owner  of  record  is  then  responsible  for 
compliance  with  all  permit 
requirements 

(f)  Permits  issued  from  anv  area  other 
than  the  Yuma  Field  Office  are  not  valid 
for  occupancy  or  use  in  Ft!e  Use  Areas 
administered  by  the  Yuma  field  Office. 

Section  3:  Public  Use  and  Recreation 

J  1     Firearms.  Fireworks  and  Weapons 

The  following  are  prohibited  in  a  Fee 
Use  area. 

(a)  Possessing  or  using  fireworks, 
explosives,  or  blasting  agents  within  the 
Fee  Use  Areas,  unless  otherwise 
approved  by  an  authorized  BI.M  officer 


lb)  Displaying,  brandishing,  or 
discharging  of  a  firearm  within  the  Fee 
1  St'  .\reas. 

)  2     Pets 

This  sec;tion  does  not  apply  to  dogs 
used  l)y  authorized  Federal.  State,  or 
ln(  al  law  enforcement  officers  in  the 
performance  of  their  duties. 

The  following  are  prohibited  in  a  Fee 
Use  area 

(a)  Allowing  a  pet  to  make  noise  that 
is  unreasonable  when  c:onsidering  the 
location,  time  of  day  or  night,  and  the 
impact  on  public  land  users,  or  after 
designated  quiet  hours. 

(b)  Failure  to  remove  waste  deposited 
bv  d  pet  at  any  location  within 
developed  sites  including  campgrounds, 
picnic  areas,  parking  areas,  and  visitor 
centers. 

(c)  Allowing  a  pet,  other  than  a 
seeing-eye  dog,  hearing-ear  dog,  or  other 
animal  specifically  trained  to  assist  a 
handicapped  person,  to  enter  any 
building  or  any  designated  swimming 
area  operated  by  the  Bureau  of  Land 
Management 

(d)  Leaving  a  pet  unattended  without 
adequate  food,  water,  or  shelter  for  any 
period  of  time. 

(e)  Failing  to  maintain  a  dog  under 
physical  restraint  at  all  times,  on  a 
tether  or  leash  no  longer  than  six  (6)  feet 
in  length. 

3  3    Alcoholic  Beverages 

The  use  and  possession  of  alcoholic 
beverages  within  the  Fee  Use  Areas  is 
permitted  in  accordance  with  the 
provisions  of  this  section 

The  following  are  prohibited  in  a  Fee 
Use  area: 

(a)  Leaving  alcoholic  beverages 
unattended  and  in  plain  view  within  a 
campsite. 

(b)  Selling  or  giving  an  alcoholic 
beverage  to  a  person  under  21  years  of 
age 

(c)  The  presence  by  a  person  in  the 
Fee  Use  Areas  who  is  under  the 
influence  of  alcohol  or  a  controlled 
substance  to  a  degree  that  may  endanger 
oneself  or  another  person  and  who 
causes  any  disturbance,  or  damages 
property  or  public  land  resources 

3  4     Disorderly  Conduct 

The  following  are  prohibited  in  a  Fee 
Use  area 

(a)  Committing  any  disorderly 
conduct  (see  Definitifms  above). 

(b)  Engaging  in  fighting,  threatening, 
OT  violent  behavior 

(c)  Using  language,  utterances, 
gestures,  or  engaging  in  a  display  or  act 
that  is  obscene,  physically  threatening 
or  menacing,  or  done  in  a  manner  that 
is  likely  to  inflict  physical,  mental,  or 
emotional  iniurv. 


(d)  Breaching  the  peace  in  anv 
manner  which  is  disruptive  or  interferes 
with  other  public  lands  users; 

3.5     Occupancy 

The  Fee  Use  Area  permittee  is 
responsible  f(jr  maintaining  his/her 
campsite  in  a  neat,  orderly,  and  sanitary 
condition 

The  following  are  prohibited  in  a  Fee 
Use  area: 

(a)  Failing  to  maintain  a  campsite  free 
of  trash,  garbage,  or  waste  on  the 
ground. 

(b)  Digging,  draining,  digging  a  ditch, 
or  leveling  the  ground  at  a  campsite. 

(c)  Clearing,  cutting,  or  damaging 
vegetation  to  enhance  your  campsite. 

(d)  Collecting  wood  or  other  plant 
materials  for  use  in  a  campfire  or  for  any 
other  purpose. 

(e)  Failing  to  obtain  a  Fee  Use  Permit 
immediately  upon  entry  or  occupancy 
of  any  site  within  the  Fee  Use  Area 
without  first  obtaining  a  permit. 

(f)  Violating  the  terms  or  conditions  of 
any  Fee  Use  Permit. 

(g)  Creating  or  sustaining 
unreasonable  noise  between  the  hours 
of  10:00  p.m.  and  6:00  a.m. 

(h)  Possessing  or  using  glass  beverage 
containers  is  prohibited  within  500  feet 
of  any  waterway  or  swimming  area. 

(i)  Using  paint,  markers,  or  spray 
paint  within  any  Fee  Use  Area  except  by 
authorized  officials. 

(j)  Possessing  paint,  markers,  or  spray 
paint  within  the  Fee  Use  Area  except 
when  such  containers  are  located  in  the 
trunk  of  a  motor  vehicle  or  some  other 
portion  of  the  motor  vehicle  which  is 
not  readily  accessible  to  the  operator  or 
passengers. 

3.6    State  Laws  Applica ble 

Unless  specifically  addressed  by 
regulations  set  forth  in  43  CFR,  it  is 
violation  of  this  supplementary  rule  to 
violate  any  law  or  provision  of  State 
law 

EFFECTIVE  DATE:  These  supplemental 
rules  become  effective  May  31,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Lowans,  Outdoor  Recreation 
Planner,  Yuma  Field  Office.  2555  E.  Gila 
Ridge  Road,  Yuma,  AZ  85365;  (520) 
317-3200 

SUPPLEMENTARY  INFORMATION:  The 

authority  for  establishing 
supplementary  rules  is  contained  in  43 
CFR  8365  1-6.  These  rules  will  be 
available  in  the  local  office  having 
jurisdiction  over  the  lands,  sites,  or 
facilities  affected.  Violations  of  these 
supplementary  rules  are  punishable  by 
a  fine  not  to  exceed  $100,000  and/or 
imprisonment  not  to  exceed  12  months. 


Federal  Register/ Vol.  65.  No.  105/ Wednesday.  May  31.  2000/Notices 


34729 


U.tle(i:  Md\   \9.  2000. 
Gail  ,\r.heson. 
Firld  McinagtT- 

IKR  Uiic  ,  ()0-i:i.')4.T  Filed  n-'U)-00:  8:45  am! 
BILUNG  CODE  4310-32-M 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[CO-150-1430-ES;  COC-23561-02] 

Notice  of  Realty  Action;  Recreation 
and  Public  Purposes  (R&PP)  Act 
Classification;  Colorado 

AGENCY:  Department  of  the  Interior, 
Bureau  of  Land  Management. 
action:  Notice. 


SUMMARY:  The  following  public  lands  in 
Montrose  County.  Colorado  have  been 
examined  and  found  suitable  for 
classification  for  conveyance  to 
Montrose  County.  Colorado  under  the 
provisions  of  the  Recreation  and  Public 
Purposes  Act,  as  amended  (43  U.S.C. 
869  et  spq.).  Montrose  County  proposes 
to  continue  to  use  the  lands  as  a  sanitary 
landfill. 

New  Mexico  Principal  Meridian,  Colorado 

T  49  N..  R  H  W.. 

.Se(.  7:  lots  6.  H-U).  1  .=i  J*  Ifi 
1 .  40  N..  R.  9  U'.. 

Sec.  12:  lots  1.  4  &  .') 

Containing  1 78.9.5  acres  more  or  less. 

A  portion  of  the  lands  described, 
approximately  125  acres,  was 
previously  classified  as  suitable  for 
lease  in  1976.  and  R&PP  lease  COC- 
23561-01  was  issued  to  Montrose 
County  for  a  sanitary  landfill.  The 
County  proposes  to  continue  using  the 
lands  for  a  sanitary  landfill.  The 
proposed  conveyance  area  would  allow 
for  future  landfill  expansion.  In  the 
event  of  the  sale,  the  mineral  interest 
shall  be  conveyed  simultaneously  with 
the  surface  interest.  The  mineral  interest 
being  offered  for  conveyance  has  no 
known  mineral  value. 

The  lands  are  not  needed  for  Federal 
purposes.  Conveyance  without 
reversionary  interest  is  consistent  with 
current  BLM  policy  and  land  use 
planning  and  would  be  in  the  public 
interest.  The  patent  would  be  subject  to 
the  following  terms,  conditions  and 
reservations: 

1.  Provisions  of  the  Recreation  and 
Public  Purposes  Act  and  to  all 
applicable  regulations  of  the  Secretary 
of  the  Interior. 

2.  A  right-of-way  thereon  for  ditches 
and  canals  constructed  by  the  authority 
of  the  United  States. 

3.  Those  rights  for  road  purposes  as 
acknowledged  under  R.S.  2477  for  the 


Bostwick  Park  County  Road,  right-of- 
way  COC-42672. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  lands  will  be 
segregated  from  all  other  forms  of 
appropriation  under  the  public  land 
laws,  including  the  mining  laws,  except 
for  lease  or  conveyance  under  the 
Recreation  and  Public  Purposes  Act.  For 
a  period  of  45  days  from  the  date  of 
publication  of  this  notice  in  the  Federal 
Register,  interested  persons  may  submit 
comments  to  the  Uncompahgre  Field 
Office  Manager  regarding  the  proposed 
classification  or  the  conveyance  of  the 
subject  lands. 

Classification  Comments 

Interested  parties  may  submit 
comments  involving  the  suitability  of 
the  land  for  sanitary  landfill  purposes. 
Comments  on  the  classification  are 
restricted  to  whether  the  land  is 
physically  suited  for  the  proposal, 
whether  the  use  will  maximize  the 
future  use  or  uses  of  the  land,  whether 
the  use  is  consistent  w'ith  local  planning 
and  zoning,  or  if  the  use  is  consistent 
with  State  and  Federal  programs. 

Application  Comments 

Interested  parties  may  submit 
comments  regarding  the  proposed 
conveyance,  whether  the  BLM  followed 
proper  administrative  procedures  in 
reaching  the  decision,  or  any  other 
factor  not  directly  related  to  the 
suitability  of  the  land  for  a  sanitary 
landfill.  ' 

Any  adverse  comments  will  be 
reviewed  by  the  State  Director.  In  the 
absence  of  any  adverse  comments,  the 
classification  will  become  effective  60 
days  from  the  date  of  publication  of  this 
notice  in  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT: 
Contact  the  Bureau  of  Land 
Management.  Uncompahgre  Field 
Office,  2505  South  Townsend. 
Montrose,  Colorado  81401,  attention: 
Teresa  Pfifer. 

Signed  Mav  19,  2000. 
Allan  I.  Belt. 
Field  Officp  Manager. 

IFR  Dot  ,  00-i:i485  Filed  5-30-00:  8:45  am' 
BILUNG  CODE  4310-JB-P 

DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[OR-958-6333-ET;  GP(M)222;  WAOR- 
55695] 

Proposed  Withdrawal  and  Opportunity 
for  Public  Meeting;  Washington 

agency:  Bureau  of  Land  Management, 
Interior. 


action:  Notice. 


SUMMARY:  The  U.S.  Department  of 
Agriculture.  Forest  Service,  proposes  to 
withdraw  approximately  765  acres  of 
National  Forest  System  lands,  lying 
within  the  Wenatchee  National  Forest, 
to  protect  the  investment  of  federal 
funds,  and  the  lands  being  rehabilitated 
as  part  of  the  Holden  Mine 
Rehabilitation  Project.  This  notice 
closes  the  lands  for  up  to  2  years  from 
location  and  entry  under  the  United 
States  mining  laws. 

EFFECTIVE  DATE:  Comments  and  requests 
for  a  public  meeting  must  be  received  by 
August  30.  2000. 

ADDRESSES:  Comments  and  meetings 
requests  should  be  sent  to  the  Forest 
Supervisor.  Wenatchee  National  Forest. 
215  Melody  Lane.  Wenatchee, 
Washington  98801. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  Day.  Holden  Mine  Project 
Manager.  Wenatchee  National  Forest. 
509-662^304,  or  Charles  R.  Roy.  BLM 
Oregon/Washington  State  Office,  503- 
952-6189. 

SUPPLEMENTARY  INFORMATION:  On  April 
17.  2000.  the  Forest  Service  filed  an 
application  to  withdraw  the  following 
described  National  Forest  System  lands 
from  location  and  entry  under  the 
United  States  mining  laws  (30  U.S.C. 
Ch.  2  (1994)).  but  not  the  mineral 
leasing  laws,  subject  to  valid  existing 
rights: 

Willamette  Meridian 

Wenatchee  National  Forest 

T.  31  N..R.  17  E.. 

Sec.  7.  S'  iN"  2.  S','2.  exuluding  195  acres  of 
patented  lands  in  Mineral  Sur\evs 
numbered  713-A.  1208.  1213-B.  1221. 
1232.  and  1239: 
Sec:.  8.  S'^N'^S'/s. 
The  areas  described  aggregate 
approxiiiiately  765  acres  in  Chelan  Countv. 

The  purpose  of  the  proposed 
withdrawal  is  to  protect  the  investment 
of  federal  funds  and  the  lands  being 
rehabilitated  as  part  the  Holden  Mine 
Rehabilitation  Project. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  withdrawal  may 
present  their  views  in  writing  to  the 
Forest  Supervisor  at  the  address 
indicated  above. 

Notice  is  hereby  given  that  an 
opportunity  for  a  public  meeting  is 
afforded  in  connection  with  the 
proposed  withdrawal.  All  interested 
parties  who  desire  a  public  meeting  for 
the  purpose  of  being  heard  on  the 
proposed  withdrawal  must  submit  a 
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vvTitlt'ii  rt'(|ticst  to  tlif  I'drcst  .SupiTVisnr 
at  thi-  .iddrt'ss  iiulu  .iti'd  .(liovc  within  'JO 
days  from  tht;  d<iti'  of  public  atinn  nf  tlii> 
notictv  Upon  dt'tiTininatinii  h\  the 
auth(iri/.(Mi  nfficcr  that  .j  piihli(  mi'diii^ 
will  he  held,  a  iiotK  c  nf  the  tiiiif  .mil 
place  will  !)(■  puhlishfd  in  thf  Federal 
Re);i.ster  at  lya.st  tO  ilavs  Ixdon-  the 
scheduled  date  (il'thf  ineftin^ 

The  withdrawal  appln  atinn  will  lif 
proct'sscd  in  .k  i ordanc  c  with  thf 
n-gulation.s  st-t  forth  in  4.1  CFK  2M)0 

For  a  period  of  2  years  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  the  lands  will  he 
segregated  as  spec  ified  above  iildess  the 
application  is  denied  or  c  anc  eled  or  the 
withdrawal  is  approved  prior  to  that 
date  The  teni()orarv  land  uses  whu  h 
may  be  permitted  during  this 
segregative  pwriod  include  licen.ses. 
permits,  nghtsuf-way,  and  disposal  of 
vegetative  rosuurres  other  than  under 
the  mining  laws 

I),lti',|    Ma\  J4.  JOOU 

Sherrie  L.  Reid. 

Artin^Chifl  Hnnu  h  ol  Hrnltvnnfl  Rrrnrds 
-Sen  ;if  s 

[FK  D(i(    l)()~ir.74  Fi It'll  ^)    II)  0(1  «4,Sam| 

BILLINC  COOC  43I(»-U-P 


DEPARTMENT  OF  THE  irfTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

Watershed  Cooperative  Agreement 
Program 

AGENCY:  ()ffi(  ,■  of  Surfai  e  Mining 
Rec  lamation  and  linfnri  eiiient,  Intern ir 
ACTION:  Extension  of  tune  to  submit 
applu  .itions  for  the  Watershed 
(inoperative  .\greement  Frogram. 

summary:  Ibe  Office  of , Surface  Mining 
Kec  lamation  and  Kidorc  ement  (O.SM)  id 
the  I    ,S    Department  of  the  Interior 
(DOl)  published  a  Federal  Rexister 

notice  on  December  _':'.  li)«»<)  (t)4  FK 
7_':U)()).  sola  iting  a[)[)li(  atmiis  tor 
funding  under  the  Watershed 
( inoperative  ,-\grecmenl  Program    Tin-. 
notii  e  extends  the  time  tor  subinittim^ 
appllc  atioiis  until  .September  15.  2()()(l. 
or  until  all  available  lunds  have  been 
awarded 

DATES:  .\pplii  .itiiiiis  liir  the  c  cMiperati\e 
agreements  will  be  ai  (  epted  until 
September  15.  _'()()(),  nr  until  ,i!l 
available  funds  h.ue  been  awarded 

Ap[)!u  atlolls  sliould  be  submitted  to  the 

<ippnipn,iti'  indiMdu.il  listed  undi'i 
ADDRESSES  AND  FURTHER  INFORMATION 
ADDRESSES  AND  FURTHER  INFORMATION: 
Recpiests  for  .{[\  ap|)llc:atlon  pack.lge. 
which  inc  hides  additional  information 
on  the  program   the  .ipplu  .ition  forms 


and  e\aliiatii)n  criteria,  should  be 
direc  ted  to  the  ap[)ropriale  Appalachian 
(ilean  Streams  (ioordinator  Akihaina 
leannie  (FDell.  Birmingham  Field 
Office.  1,15  t;emini  Cm  le.  Suite  215. 
HomewDod.  AL  35209.  Telephone  205- 
2'»0-72H2.  e.xt   21:  Illinois  Ken  Foit, 
Indianapolis  Field  Office.  Minton- 
Capehart  Federal  Building,  575  N 
I'ennsvlvania  Street.  Room  392. 
Indianapolis,  IN  46204,  Telephone  317- 
22fi-til6fi  ext  230:  /nr/zoncj   Michael 
Kalagian,  Indianapolis  Field  Office. 
Minton-Capehart  Federal  Building.  575 
N   F\'nnsylvania  Street.  Room  392. 
Indianapolis,  IN  46204,  Telephone  317- 
22H-<il66  ext  234;  Icma  Stephen 
Preston.  Mid-(iontinent  Regional 
Coordinating  fienter,  Alton  Federal 
Center,  501  Belle  Street.  Room  216. 
Alton.  11,  62002,  Telephone  618-463- 
6463  ext  120,  Kfntuckv  Dave  Beam. 
Lexingtcm  P'leld  Offif:e,  2675  Regencv 
Road,  Lexington,  KY  40503.  Telephone 
859-260-8407,  Man-Umd  Peter 
Hartman.  .^ppalac  hian  Regional 
Coordinating  Center,  3  Parkwav  Center, 
Pittsburgh,  PA  15220,  Telephone  412- 
937-2905;  Missouri  |eff  Gillespie,  Mid- 
Continent  Regional  Coordinating  Center. 
,\lton  Federal  Center,  501  Belle  Street. 
Room  216.  Alton.  IL  62002.  Telephone 
618^h3-6463  ext  128,  Ohui  Max 
Luehrs,  Columbus  Area  Office.  4480 
Refugee  Road.  Suite  201.  Columbus.  OH 
4.1232.  Telephone  614-866-05  78  ext. 
1  10.  OUahoma  Daniel  Trout.  Tulsa 
Field  Office.  5100  East  Skellv  Drive  S- 
550.  TuLsa.  Ok  74135.  Telephone  918- 
5H1  -fi4  3()  ext  25.  Penn.n/vfjn/u   David 
Hamilton.  Hamsburg  Field  Office.  415 
Market  Street,  Suite  3.  Harrisburg,  PA 
17101.  Telephone  717-782-2285. ext 
15;  Tt'nrwssfc  Daniiv  Ellis.  Knoxville 
Field  Office.  530  (iav  Street,  Suite  500, 
Knoxville.  TN  37902,  Telephone  423- 
545-4193  ext  147.  Vir^inui   Ronnie 
Vicars.  Hig  Stone  {;ap  Field  Office.  1941 
NeeU'v  Road.  Suite  201.  Ccmipartment 
1  lt>.  Big  Stone  Cap.  V'A  24219. 
I'elephone  540-523-0024.  ext  33;  IVesf 
\'irxiin<i   Rick  Buc  klev.  (iharleston  Field 
Offic  e.  1027  Virginia  Street  East, 
Charleston.  WV  25301,  Telephone  304- 
14  7-7162  ext  3024 

SUPPLEMENTARY  INFORMATION:  For  Fisc  al 
Year  JDOd,  (  )SM  .'xpec  ts  to  award  up  to 
1  75  millnm  dollars  to  eligible  not-for 
profit  uriuips  to  undertake  ac  tual 
I  oiistrui  tion  pro|ec  ts  to  c  lean  up 
streams  impac  ted  bv  at  id  mine 
drainage  The  i  oopcr.itive  agreements 
nnriii.illv  will  be  in  the  ,S5.00(>-,SH0,000 
range  in  order  to  assist  as  main  groups 
~t*.  [inssible    The  c  oo()erative  .igreements 
vs  ill  lia\  e  ,(  pertormanc  e  period  of  two 
sears   Eligible  api)li(ants  are  not-for- 
pmtit.  established  organizations  with 


!li-  

IRS  501(c)(3)  status.  Applicants  must 
have  partners,  contributing  cMther 
funding  or  in-kind  services;  the  partners 
must  provide  a  substantial  portion  of 
the  total  resourc;es  needed  to  complete 
the  project. 

Projects  in  the  following  States  are 
eligible:  Alabama,  Illinois,  Indiana, 
Iowa.  Kentucky,  Maryland.  Missouri. 
Ohio.  OkJahoma,  Pennsylvania. 
Tennessee,  Virginia  and  West  Virginia. 
Projects  must  meet  eligibility  criteria  for 
coal  projects  outlined  in  Section  404  of 
the  Surface  Mining  Control  and 
Reclamation  Act  of  1977: 

Lands  and  water  eligible  for  rec  lamalion  or 
drainage  abatement  expenditures  under  this 
title  are  those  whu;h  were  mined  for  coal  or 
which  were  affected  by  sue  h  mining, 
wastebanks.  coal  processing,  or  other  f  oal 
mining  processes  •    •    •  and  abandoned  or 
left  m  an  adequate  reclamation  status  prior 
to  the  date  of  enactment  of  this  Act  |,^ugust 
3.  T»77|.  and  for  which  there  is  no 
continuing  rec  lamation  responsibility  under 
Slate  or  other  Federal  laws. 

There  must  be  demonstrated  public 
support  for  the  project.  The  projec;t 
should  propose  to  use  proven  or 
innovative  technology  that  has  a  high 
probability  of  success.  The  project  must 
produce  tangible  results,  eg  .  fishery 
restored,  stream  miles  improved, 
educational  and  community  benefits, 
pollutants  removed  from  the  streams 
The  funds  must  be  used  primarily  for 
the  construction  phase  of  a  project: 
reimbursement  of  administrative  costs 
•.viU  be  c  arefully  scrutinized.  There 
must  be  a  plan  to  address  any  ongoing 
operation/maintenance  considerations. 

Two  copies  of  a  complete  application 
should  be  submitted  to  the  appropriate 
Appalachian  Clean  Streams  Coordinator 
identified  under  ADDRESSES  AND 
FURTHER  INFORMATION  Awards  are 
subjef:t  to  the  availability  of  funds 
Applications  will  receive  technical  and 
financial  management  reviews. 

The  application  deadline  was  lune  1 , 
2000  However,  because  there  are  funds 
remaining.  OSM  is  extending  the 
application  period.  Applications  will 
now  be  accepted  through  September  15. 
2000.  or  until  all  available  funds  have 
been  awarcied. 

D.it.'d    M.u  J  i   21)01) 
Kathrine  Henrv, 

\'  Inn:  Dirfctor.  Office  of  Surlo,  iSI\i\ing 
Hri  Inmation  and  Enfon  cmi-nt. 
IFK  [)..(     00-  1  CiTj  Kileci  n-KMK):  H:4'5  ami 
BILUNG  CODE  4310-05-M 
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DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  information  Collection 
Activities:  Proposed  Collection, 
Comment  Request 

ACTION:  Notice  of  information  collection 
under  review:  application  for  certificate 
of  citizenship  on  behalf  of  an  adopted 
child. 

The  Department  of  Justice. 
Immigration  and  Naturalization  Service 
(INS)  has  submitted  the  following 
information  collection  request  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  The  information 
collection  was  previouslv  published  in 
the  Federal  Register  on  March  22,  2000 
at  65  FR  15355,  allowing  for  a  60-day 
public  comment  period.  No  comments 
were  received  by  the  INS  on  this 
proposed  information  collection. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comments.  Comments  are  encouraged 
and  will  be  accepted  until  June  30, 
2000.  This  process  is  conducted  in 
accordance  with  5  CFR  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  items  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulator^' 
Affairs,  Attention:  Stuart  Shapiro, 
Department  of  Justice  Desk  Officer. 
Room  10235,  Washington.  DC  20530: 
202-395-7316. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
cd  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility: 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 


other  forms  of  information  technology. 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  This  Information 
Collection 

(1)  Tvpe  of  Information  Collection: 
Extension  of  currently  approved 
collection. 

(2)  Title  of  the  Form /Collection: 
Application  for  Certification  of 
Citizenship  in  Behalf  of  an  Adopted 
Child. 

(3)  Agency  form  number,  if  any.  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  N-643,  Adjudications 
Division.  Immigration  and 
Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  or 
Households.  This  information  collection 
allows  United  States  citizen  parents  to 
apply  for  a  certificate  of  citizenship  on 
behalf  of  their  adopted  alien  children. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  11,159  responses  at  1  hour  per 
response. 

(6)  An  estimate  of  the  total  public . 
burden  (in  hours)  associated  with  the 
collection:  11.159  annual  burden  hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan  202-514-3291, 
Director,  Policy  Directives  and 
Instructions  Branch.  Immigration  and 
Naturalization  Service,  U.S.  Department 
of  Justice.  Room  5307,  425  I  Street,  NW.. 
Washington.  DC  20536.  Additionally, 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs.  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff  Justice  Management 
Division,  Suite  850,  Washington  Center, 
1001  G  Street,  N\V.,  Washington.  DC 
20530. 

IJated:  May  24.  2000, 
Richard  A.  Sloan. 

Department  Clearance  Officer.  United  States 
Department  of  justice.  Immigration  and 
Saturalization  Ser\ice. 
\VR  Doc  ,  00-1347H  Filed  5-.30-00;  8:4.5  am] 
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DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

ACTION:  Notice  of  Information  Collection 
under  Review:  Application  for 
Certificate  of  Citizenship. 

The  Department  of  Justice. 
Immigration  and  Naturalization  Service 
(INS)  has  submitted  the  following 
information  collection  request  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  The  information 
collection  was  previously  published  in 
the  Federal  Register  on  March  22.  2000 
at  65  FR  15354.  allowing  for  a  60-day 
public  comment  period.  No  comments 
were  received  by  the  INS  on  this 
proposed  information  collection. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comments.  Comments  are  encouraged 
and  will  be  accepted  until  June  30. 
2000.  This  process  is  conducted  in 
accordance  with  5  CFR  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  items  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget. 
Office  of  Information  and  Regulatory 
Affairs,  Attention:  Stuart  Shapiro. 
Department  of  Justice  Desk  Officer. 
Room  10235,  Washington.  DC  20530; 
202-395-7316. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points; 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility: 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used: 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 
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P  g  .  piTIIllttlllj;  fli'(  trnilll    SuhlUKsMOIl  lit 

n^sponses 

Overview  of  This  Information 
(^ullectiun 

( 1 1  Tvpr  I'/  liiloniuitioii  Ciilli'itiiin 
ExtHnsidii  t)f  currcntiv  appruM-d 
(  nllectioii 

(2)  Titlr  at  thr  h'onn  (Ailln  tion 
Ap|)li(:ati()ii  fiir  ( ifrfificttt'  ol 
Clitizenship 

(3)  Agf'n(\'  toriu  number,  it  (inv.  and 
the  (ipplu  (ihlf  idiupuni'nt  ot  thf 
DffHirtnu'nl  of  histitr  sf)<)iisonni^  thr 
(ollfction   h'nrni  N  (>()().  A(i|uiiu.dtuins 
Division.  Inuni^rHtniii  .tiui 
N.ituralizatioii  Sitxk  •■ 

(4)  AftecU'd  pubhi   ivha  will  hr  nskf'd 
or  mquirt'H  tn  rvspoiul.  us  wfU  us  u  hrift 
uhstnn  t  F'rimcir\'   Iruliviiiu.ils  nr 
Houst'hold.s  This  (nrm  i-.  [)r(i\i(lcii  In 
the  Servicf?  a.s  a  iinifdriii  format  tr)r 
obtaining  csst-ntial  data  iit'(  essarv  t" 
(ietermiiie  thi'  ajjphcanfs  fh>;ihihl\  for 
the  requested  inuniKratioii  bt-nefit 

(5)  An  t'stimutr  of  thr  total  nunil>fr  at 
respondfiits  and  thr  uinmint  ot  tintr 
rstiniatrd  for  an  avrruiir  rrspondi-nt  to 
respond  f)7.9;U)  responses  at  1  hour  ()er 
response. 

(fi)  An  rsUinutr  of  thr  total  publn 
burden  (in  hours!  assoi  latrd  with  thr 
collection  67.936  annual  burden  hours 

If  vou  have  <iddition,il  (  oaiiiients. 
suggestions,  or  need  ,i  rop\  of  the 
propfised  infonnation  i  oUection 
instrument  with  instructions,  or 
additional  infonnation.  please  (ontact 
Richard  A   Sloan  202 -51 4-329 1 . 
Director.  Policv  Direi  tives  and 
Instructions  Hraiu  h,  linmi^'r.ition  and 
Naturalization  .Servu  e,  \    S  Department 
of  justice.  Room  5307.  42.")  1  .Street.  NVV  . 
Washington.  DC'.  20536  Additionally, 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notu  e, 
ospociallv  r(!garding  the  estimated 
public  burden  <nid  associated  response 
time  may  also  be  directed  to  Mr 
Richard  A  Sloan 

If  additiimal  information  is  re(piired 
contact:  Mr   Robert  H    Hriggs.  ( :le,iran(  e 
Officer.  I'nited  States  Department  of 
lu.stice.  Information  Management  and 
Security  Staff,  lustu  e  Management 
Division.  Suite  H.^O,  Washington  Center. 
1001  (;  Street,  NW  .  VVa.shington.  DC 
20530 

Daird    M,i\  J4    ?(H1() 

Richard  A.  Sloan, 

Ih-fiiirnnfnt  ( Jnininrr  Officvr.  Department  of 
histit  f.  Ininiiiinilinn  uml  Xutuniiuation 
.Sen  (/>• 

(KR  l)<i(    oo-i  I4"'i  HI.-. I  ^1    to  0(1  H  4Sam| 
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DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Submission  for  OMB  Review; 
Comment  Request 

\\  l\    J  I,  JIIIKI 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  publu 
information  collection  requests  (I(;Rs|  to 
the  ( )ffice  of  Management  and  Budget 
(OMH)  for  review  ami  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  \9<-i5  (Pub   L    104-13. 
44  r  S  C  (ihapter  35)   A  copy  of  each 
individual  ICR.  with  applicable 
supporting  documentation,  may  be 
obtained  by  calling  the  Department  of 
Labor  To  obtain  documentation  for 
HLS.  ETA.  PWBA.  and  OASAM  conta.  t 
Kann  Kurz  ((202)  2UJ-5()iih.  ext    154  or 
by  Lmail  to  Kurz-Kanntidol.gov)   To 
ofitain  documentation  for  E.SA.  MSHA. 
flSHA.  and  \'ETS  i ontact  Damn  King. 
1(202)  214-5046.  ext    151  or  by  E-mail 
to  King  Darrin«j)(iol  gov) 

f  irmments  shoulii  be  sent  to  Office  of 
Information  and  Regulatorv  .Affairs. 
Attn.  OMB  Desk  Officer  for  BLS.  DM 
ESA.  ETA.  MSHA,  OSHA,  PWBA,  or 
V'KTS.  Office  of  Management  and 
Budget,  Room  10235,  Washington.  DC 
20503  ((202)  395-7316).  w^thln  30  days 
from  the  date  of  this  publication  in  the 
Federal  Register 

The  OMB  is  particularly  interested  m 
(  omments  whK;h 

•  Evaluate  whether  the  proposed 
((ille(  tion  of  information  is  necessarv' 
for  the  proper  performance  of  the 
fun(  tions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
colle<:tion  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated. 

elH(  tronic.  me(  hanical,  or  other 
te(.hnologi(;al  collection  techniques  or 
other  forms  of  information  technology, 
f  g  ,  permitting  electronic  submission  of 
resjjonses 

fvpe  of  Review  Revision  of  a 
(  urrently  approved  collection 

Agencv  Bureau  of  Labor  Statistics. 

Title  Consumer  Price  Index  (CPI) 
Housing  Survey  (CAD(;) 

OStB  \umber  1220-0163 

Affected  Public  Individuals  or 
households;  Business  and  other  for- 
profit 


Total  Respondents:  128,081  (4  year 
average). 

Total  Annual  Responses  163.394  (4 
year  average) 

Burden  per  response:  7  Minutes. 

Total  Burden  Hours   14.299  (4  year 
average) 

Total  annualized  lapital/ startup 
costs:  Si). 

Total  annual  costs  (operating/ 
maintaining  systems  nr  pun  basing 
senicesi:  SO 

Description  This  request  is  for  a 
three-\par  clearance  for  the  collection  of 
housing  information  based  on  Census 
data  The  data  (rents,  and  other  housing 
costs)  are  used  to  t;onstruct  the  Items  of 
Rent  and  (Owners'  Equivalent  Rent. 
Together,  these  items  comprise  over  27 
percent  of  the  Consumer  Price  Index 
Respfindents  include  some  owners  and/ 
or  managers  of  rental  properties 
throughout  the  country 

Ira  I.  Mills. 

lirpurtnwntal  Cleomm  p  Officer 

!KK  !)<)(    00-1  <47h  Filed  5-30-00;  8:45  am) 

BILUNG  CODE  4510-24-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Notice  of  Determination  Regarding 
Ellgiblltty  To  Apply  for  Worker 
Adjustment  Assistance  and  NAFTA 
Transitional  Adjustment  Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974.  as  amended,  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  trade  adjustment 
assistance  for  workers  (TA-W)  issued 
during  the  period  of  May.  2000 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  <tpplv  for 
worker  adjustment  assistance  to  be 
issued,  each  of  the  group  eligibility 
requirements  of  section  222  of  the  Act 
must  be  met. 

(1 )  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated; 

(2)  That  sales  or  production,  or  both, 
of  the  firm  or  subdivision  have 
decreased  absolutely;  and 

(3)  That  increases  of  imports  of 
articles  like  or  directly  competitive  with 
articles  produced  by  the  firm  or 
appropriate  subdivision  have 
contributed  importantly  to  the 
separations,  or  threat  thereof  and  to4he 
absolute  decline  in  sales  or  production. 
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Negative  Determinations  for  Worker 
Adjustment  Assistance 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 
TA-W-37,301:  Western  Moulding  Co., 

Snowflake.  AZ 
TA-'W-37M5\  Borg-Wamer 

Automotive,  Air/Fluids  Systems, 

Bh'theville,  AR 
TA-W-37.359;  General  Electric. 

Warwick,  Rl 
TA-W-37.320;  Coats  America.  Bristol. 

Rl 
TA-W-37,286:  Northern  Automotive 

Systems,  Design  Div..  LaCrosse.  WI 
TA-W-37.269:  Strong  Wood  Products, 

Inc.,  Strong,  ME 
TA-W-37,363;  George  Bassi  Distributing 

Co.,  Watsonsville,  CA 
TA-W-37.618:  Minard  Run  Oil  Co.. 

Bradford,  PA 
TA-W-37.549;  Labeling  Systems.  Inc.. 

Oakland.  NJ 
TA-W-37,533:  Hexcel  Corp..  Structures 

fr  Interiors,  Kent,  WA 
In  the  following  cases,  the 
investigation  revealed  that  the  criteria 
for  eligibility  have  not  been  met  for  the 
reasons  specified. 
TA-W-37,541;  Joshua  L.  Baily  &  Co., 

Inc..  Hoboken.  NJ 
TA-W-37.612;  AST  Research.  Inc.  d/b/ 

a  ARl  Services.  Fort  Worth,  TX 
TA-W-37,610;  Tenk  Machine  Er  Tool 

Co.,  Cleveland,  OH 
The  workers  firm  does  not  produce  an 
article  as  required  for  certification  under 
Section  222  of  the  Trade  Act  of  1974. 
TA-W-37,572;  Litton  Data  Systems. 

Agoura,  CA 
TA-W-37,200;  Tower  Automotive,  Inc., 

Formerly  active  Tooling  and 

Manufacturing  Co.,  Detroit  Tooling 

Center,  Detroit,  MI 
TA-W-37,444:  Kobratech  Design,  Inc., 

North  Canton.  OH 
TA-W-37,498:  Corbin.  Ltd.  Huntington. 

WV 
TA-W-37.409;  The  Quaker  Oats  Co..  St. 

Joseph.  MO 
TA-W-37.465:  The  Quaker  Oats. 

Shiremanstown.  PA 
TA-W-37.348;  AAF-McQuay,  Inc.  d/b/a 

McQuav  International.  Staunton, 

VA 
Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 
TA-W-37.543:  Chevron  Products  Co..  El 

Paso.  TX 
The  investigation  revealed  that 
criteria  (2)  and  criteria  (3)  have  not  been 
met.  Sales  or  production  did  not  decline 


during  the  relevant  period  as  required 
for  certification.  Increases  of  imports  of 
articles  like  or  directly  competitive  with 
articles  produced  by  the  firm  or  an 
appropriate  subdivision  have  not 
contributed  importantly  to  the 
separations  or  threat  thereof,  and  the 
absolute  decline  in  sales  or  production. 

Affirmative  Determinations  for  Worker 
Adjustment  Assistance 

The  following  certifications  have  been 
issued;  the  date  following  the  company 
name  and  location  of  each 
determination  references  the  impact 
date  for  all  workers  and  such 
determination. 
TA-W-37,299:  Standard  Candv  Co., 

Hard  Stick  Div.,  Nashville,  TN: 

January  19.  1999. 
TA-W-37,101:  Royal  Coat  (Formerly 

Main  Coat).  Clifton,  NJ:  October  28. 

1998. 
TA-W-37.361;  Match  Corp..  Cleveland. 

OH:  February  9.  1999. 
TA-W-37,531 :  Swank  Inc.,  Attleboro. 

MA:  March  21.  1999. 
TA-W-37,521;  Woodgrain  Millwork, 

Inc.,  Lakeview  Operation,  Lakeview. 

OR:  March  15,  1999. 
TA-W-37,408:  Hubbell  Corp.,  RACO 

Div.,  South  Bend,  IN:  February  7, 

1999. 
TA-W-37,527;  C.P.  Ughting,  Inc., 

Pottsville.  PA:  March  21,  1999. 
TA-W-37,422;  BTR  Sealing  Systems, 

Extrusion  Plant,  Maryland,  TN: 

February  23,  1999. 
TA-W-37,155;  Greenfield  Industries. 

Inc.,  Solon,  OH:  November  19. 

1998. 
TA-W-37,422;  Carolina  Knitwear,  Lane. 

SC:  February  28.  1999. 
TA-W-37,577;  Barry  Manufacturing  Co.. 

Inc.,  Lynn,  MA:  March  10.  1999. 
TA-W-37,488;  Tyco  Electronics, 

Marion,  KY:  March  7,  1999. 
TA-W-37,594;  Manchester 

Manufacturers,  Inc.,  Manchester, 

OH:  April  11,  1999. 
TA-W-37,559:  Anchor  Lamina  America. 

Inc.,  Cheshire,  CT:  March  27,  1999. 
TA-W-37,580;  Tally  Sportswear.  Inc., 

Lancaster,  SC:'April  3,  1999. 
TA-W-37,529:  Hartz  &■  Co..  Inc., 

Broadway,  VA: March  24,  1999. 
TA-W-37,09'5:  Leggett  and  Piatt, 

Springfield,  MO:  November  5,  1998. 
TA-W-37,632;  Clark  Material  Handling 

Co.,  Lexington,  KY:  April  22,  1999. 
TA-W-37,372;  Deer  Valley  Apparel. 

Inc.,  Chilhoviie,  VA:  January  28, 

1999. 
TA-W-37,147:  Hubbell  Electrical 

Products,  St.  Louis,  MO:  November 

24.  1998. 
TA-W-37.601:  Styl-Rite,  Inc..  Miami,  FL: 

April  10,  1999. 


TA-W-37,175:SrA:  Tuckaseigie  Mills. 

Inc..  Brvson  City.  NC  and  Sylva.  NC: 

December  1.  1998. 
TA-W-37.  373:  Sawdust  Pencil  Co., 

Edison,  NJ:  Februar.'  14.  1999. 
TA-W-37.  322:  Herbert  Grossman 

Enterprises.  Inc..  New  York.  NY: 

January  26,  1999 
TA-W-37.  '615:  Mr.  Coffee.  Div.  of 

Sunbeam  Products.  Inc..    . 

Glenwillow.  OH:  April  14,  1999. 
TA-W-37,  576:  Bar-Sew.  Inc.. 

Lehighton.  PA:  March  31,  1999. 
TA-W-37.  369:  Ikeda  Interior  Systems. 

Inc..  Sidney,  OH:  Februan'S.  1999. 
TA-W-37,  352:  Cranston  Print  Works 

Co..  Cranston.  Rl:  January- 26.  1999. 
TA-W-37.  556:  Cm  TAs  Corp.. 

Stevenson,  AL:  March  25.  1999. 
TA-W-37.  485;  Rising  Eagle  Enterprises. 

Inc..  East  TAwas.  MI:  March  20. 

1999. 
TA-W-37.  591:  Issac  Hazen  Sr  Co..  Inc.. 

d/b/a  The  Hazan  Group.  Cutting 

Dept..  Secaucus.  Nf:  April  4.  1999. 
TA-W-37.  329:  Crown  Yam.  South 

Attleboro.  MA:  February-  2.  1999 
TA-W-37,  413;  Cebeco  Lilies.  Inc.. 

Aurora,  OR:  February- 16,  1999. 
TA-W-37,  491:  Cherrybell 

Manufacturing  Corp.,  Tucson,  AZ: 

Februarif'28,  1999. 
TA-W-37,  238;  Harborside  Graphics 

Sportswear.  Belfast,  ME:  December 

10,  1998. 
TA-W-37.  515;  Sierra  Pacific  Apparel, 

Visalia,  CA:  March  14,  1999 
TA-W-37.  344;  Monona  Wire  Corp.. 

EMD  Acquisition  Subsidian-. 

Greenwood,  MS:  Januan,'  25.  1999 
Also,  pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance  hereinafter  called  (NAFTA- 
TAA)  and  in  accordance  with  Section 
250(a),  Subchapter  D,  Chapter  2,  Title  n. 
of  the  Trade  Act  as  amended,  the 
Department  of  Labor  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  NAFTA-TAA 
issued  during  the  month  of  May.  2000. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
NAFTA-TAA  the  following  group 
eligibility  requirements  of  Section  250 
of  3ie  Trade  Act  must  be  met: 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  (including  workers 
in  anv  agricultural  firm  or  appropriate 
subdivision  thereof)  have  become  totally 
or  partially  separated  from  employment 
and  either — 

(2)  That  sales  or  production,  or  both, 
of  such  firm  or  subdivision  have 
decreased  absolutely; 
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(^tj  Th.it  iiii[)i)rts  friiin  Mcxic  n  or 
(iandda  of  arfii  Ics  liki-  nr  dinu  tl\ 
ctiniptUitivf  with  .irtK  l<•^  produi  I'd  hv 
such  firm  or  subdivision  have  iiu  reasod, 
and  that  the  increased  imports 
contnhiited  importaiitlv  to  sui  h 
workers'  se[),irations  or  thre.it  ot 
separation  and  to  the  dei  hue  in  sales  or 
produciion  of  such  firm  or  siihciivision, 
or 

(4)  That  there  has  been  a  shift  m 
production  by  such  workers'  firm  or 
subdivision  to  Mexico  or  (lanatia  of 
articles  like  or  directly  competitive  with 
articles  which  are  produced  b\  the  firm 
or  subdivision. 

Negative  Determinations  NAFTA-TAA 

In  ea(  h  of  the  following  cases  the 
investigation  revealed  that  criteria  (A] 
and  (4)  were  not  met   Imjiorts  from 
(Canada  or  Mexico  did  not  contribute 
importantly  to  workers'  s<'parations 
There  was  no  shift  in  produi  tion  from 
the  subject  firm  to  (ianada  or  Mexico 
during  the  relevant  period 

\'AFTA-TAA-iUHJ^).  HrxrrI  C.oij, 

Structures  fr  Intrntirs.  kfiit.  W'A 
\'AFTA-TAA~(l.l8jrK  C  fr  i  TrxtiUs 

Carp  .  (AHiptT  (jty.  f-'l. 
\'ArrA-TAA-OJ79h,  Ct-L  Trxtilrs 

I'.orp  .  New  York.  SY 
NAFTA-TAA-().r>).1.  I'lC  Sportswctir. 

Inc  .  Brooklyn.  MY 
XAl-TA-TAA-lU7»7.i:twrr\hillp 

Mtmutdctunn^  Cnrp  .  Tucson.  AZ 
NAFrA-rAA-iU-7-.  Thf  Quakt-r  Coats 

Co  .  Shirt'innnstown.  I' A 
NAFTA-TAA-(U7:w.  The  Quaker  Coats 

Co  .  St  lose  ph.  \f(> 
S'AFTA-TAA-(l.lHJl)  I^it>t'lin,i;  Systems. 

Inc  .  Oakland.  M 
NAFTA-TAA-(UH.^.-<.  Mmanl  Hun  ( >il 

Co  .  Bradtord.  PA 

NAFTA-TAA-0.W5U.  Tecumseh 

Frodui  ts  Co  .  Somerset.  K  Y 
NAFTA-TAA-()J525.  Acme  Stt'el  Co.. 

Riverdale.  IL 
XAFT.-\-TAA-<).14Hy,  Rrii-hton  FlectrK 

Steel  Castinii  <-"  ■  Beaver  Falls.  Fa 
NAFTA-TAA-O.iH.'iH.  Hite  Industries. 

In<   .  Hiiih  Point.  NC 

The  investigation  revealed  that  the 
criteria  for  ehgdiilitv  have  not  been  met 
for  the  reasons  specified 

\A  FT  A  -  M  .A-O.  iHh.  I .  Westwood 
Liiihtmti.  /;ii   ,  Fl  Paso.  T\ 

NAFTA-TAA-iUHH I   Cross  Oil  and  Well 
Senii  e.  Inc  .  il.'b  a  Cross  Supply. 
Oiney.  II. 

The  investigation  revealed  that 
workers  of  the  sub|e(  t  firm  did  not 
proiiiK  e  ,111  .irtii  If  \\  ithiii  the  meaiiniL; 
of  Se<  tion  _'.')()(al  of  tlie  I'r.ide  Ai  t,  .iv 
amended 


AfRrmative  Determinations  NAFTA- 
TAA 

>:AFTA-T.\A-0.177:i.  Hamncks.  Inc  . 

lonesville.  SC  February  J8.  1999 
\AFTA-TAA-O3720:  Ikeda  Interior 

Systems.  Inc..  Sidney.  OH  Februar\- 

4.  1999 
\AFTA-TAA-().3840.  Tally  Sportswear. 

Inc  .  Lancaster.  SC  April  J.  1999 
\AFTA-TAA-()J819.  Anchor  Uimma 

America.  Inc  .  Cheshire,  CJT  March 

2.  1999 

\'AFTA-TAA-<)3799.  Tyco  Electronics. 
Marion  KY  March  1.  1999. 

SAFTA-TAA-n.18UJ.  Rising  Eagle 

Enterprises.  East  Tawas.  MI:  March 
1(1.  1999 

\An\-\-TAA-(Ki7.12:  Custom  Emblems. 
Im   .  Tampa.  FL  Februar\-  21.  1999 

.\AFTA-TAA-0:i856.  RHI  Refractories 
America.  W(^melsdorf.  PA   April  14. 
1 999 

NAFTA-TAA-a:i818.  Sierra  Pacific 
Apparel.  \'isalia.  ('A  March  14. 
1999 

\'AI-TA-TAA-()J612.  Hubbell  Electrical 

Products.  St  Louis.  MO  \ovember 

24.  1998 
NAFTA-TAA-U1791.  May  Apparel 

Group.  Whittakers.  S'C  and  Mebane, 

NC  Man  h  7.  1999 

\AFTA-TAA-0.i8J.'^.  American 

Industrial  Container  Corp  A  Diy  of 
I^nworth  Metal  Products  Limited. 
Meadville.  PA   March  28.  1999 

\AFTA-TAA-a.i871.Mr  Caff.  Div  of 
Sunbeam  Products,  Inc  , 
Clenwillow.  OH  April  14.  1999 

.\AFT.A-TAA-<Ki761.  General  Electric 
Meter  Business,  Single  Phase 
Residential  Meter  Final  Assembly. 
Somersworth.  \'H  Februan,'  28, 
1 999 

.\AhTA-TAA-0.i8.U).  Willamette 
Industries.  Dallas.  OR  May  29. 
1999 

.\AFTA-TAA-(U812.  Exide  Corp  . 
Reading.  PA  March  U).  1999 

\AFTA-TAA-0J878.  kongsberg 

.■\utomotive.  Lnonia,  MI  .March  23. 
1  <^'y'* 

\AFTA-TAA-l).)822.  kellwood  Co  d/b/ 
a  A  merit  an  Recreation  Products. 
Ini     Mineolii.  TX  March  23.  1999 

I  herehv  (  ertifv  that  the 
rdorementioned  determinations  were 
issued  during  the  month  of  May,  2000 
( !opies  of  these  determinations  are 
avail. ibie  fur  inspe(  tion  in  Kiumi  ("- 
431H,  I    S   Department  of  Labor.  200 
("onslitution  Avenue.  N\V.  Washington. 
[)(■  J(I2  10  during  normal  business  hours 
or  u  ill  be  mailed  to  per  suns  u  ho  write 
In  ihi-  iibove  address. 


n.itrii    M,i\    l'(    JOOO. 

Grant  D.  Beaie, 

Pnnirr.iu  \tiiuii\ier.  Dtyision  of  Trade 
.■\<inistiiirnt  ,l-ss/.sf(jn(  (' 

[VR  Dot     1)0-1  i4"J  Filed  ,')-.!0-()().  H  4,t  ,im| 
BILUNG  CODE  4S10-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-36,960  et  al.] 

CNG  Transmission  Corp.  Clarksburg, 
West  Virginia,  et  al.;  Dismissal  of 
Application  for  Reconsideration 

Pursuant  to  29  CFR  90.18(C)  an 
application  for  administrative 
reconsideration  was  filed  with  the 
Director  of  the  Division  of  Trade 
Adjustment  Assistance  for  workers  at 
CNG  Transmission  Corp.,  Clarksburg. 
West  Virginia,  Hope  Gas,  Inc., 
Clarksburg.  West  Virginia,  East  Ohio 
Gas,  C;ieveland,  Ohio,  Virginia  Natural 
Gas.  Norfolk.  Virginia,  CNG  Producing 
Co  ,  New  Orleans.  Louisiana,  Peoples 
Natural  Gas  Co.,  Pittsburgh, 
Pennsylvania.  CNG  Cooperate, 
Pittsburgh,  Pennsylvania.  The 
application  contained  no  new 
substantial  information  which  would 
bear  importantly  on  the  Department's 
determination.  Therefore,  dismissal  of 
the  application  was  issued. 

TA-W-lh  ObO.  CNC;  Transmission  Corp., 

(;i.irksburg.  West  V'lrginiii 
TA-VV-.f6,W()A:  Hope  (ids   In.    Cl.irksbiirR, 

West  \'iri{inM 
I  A-W-3b.<)(,on.  KhsI  Ohio  Gas.  CleveUnd 

Ohio 
TA-W-.ih.'n.(K:.  Viri^inirt  Natural  Cas. 

Norfolk.  VirgiiiM 
TA-W-.U..<)ti(.)D,  C;Nc;  Pmdui  ing  Co  .  New 

Orleans.  Louisiana 
TA-W-fb.'JhOE.  Ceoples  Ndturnl  (,as  C:o., 

I'ltishurgh.  Pennsylvania 
TA-W".Uv')t>OF.  CNC;  Corporate.  Pittsburgh, 

Pennsvlv.ini.i  (May  IH.  2000) 

Signed  at  Washington,  DC  this  IHth  day  of 
Ma\    2()0U 

Grant  D.  Beale. 

Proyra/ii  .\l(]nci^<T.  Division  of  Trade 
.■\tiiu',t:n''nt  .■\\'<istiin<  r 

iKK  Do,    ()(>-l  i47,S  Filed  .S-.<()-(IO:  8:45  am| 
BILLING  CODE  4510-3CMM 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-37,461] 

Epic  Components  Company,  New 
Boston,  Ml;  Notice  of  Termination  of 
Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  March  13,  2000,  in  response 
to  a  petition  filed  on  the  same  date  on 
behalf  of  workers  at  Epic  Components 
Company,  New  Boston,  Michigan. 

The  Company  official  submitting  the 
petition  has  requested  that  the  petition 
be  withdrawn.  Consequently,  further 
investigation  in  this  case  would  serve 
no  purpose,  and  the  investigation  has 
been  terminated. 

Signed  in  Washington.  DC.  this  17th  dav  of 
May,  2000. 

Grant  D.  Beale, 

Program  Manager.  Division  of  Trade 
Adjustment  Assistance 

\¥K  Doc.  00-13474  Filed  .5-30-00;  8:45  am] 
BILUNG  CODE  4510-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-37,458  and  TA-W-37,458A] 

House  of  Perfection,  incorporated, 
Willlston  Manufacturing  Co.,  Wiliiston, 
SC  and  Capitol  City  Manufacturing  Co., 
West  Columbia,  SC;  Amended 
Certification  Regarding  Eligibility  To 
Apply  for  Woricer  Adjustment 
Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Trade  Adjustment  Assistance  on  April 
13,  2000,  applicable  to  workers  of  House 
of  Perfection,  Inc.,  Wiliiston 
Manufacturing  Co.,  Wiliiston,  South 
Carolina.  The  notice  was  published  in 
the  Federal  Register  on  May  11,  2000 
(65  FR  30443). 

At  the  request  of  the  company,  the 
Depjirtment  reviewed  the  certification 
for  workers  of  the  subject  firm.  The 
workers  were  engaged  in  employment 
related  to  the  production  of  children's 
apparel  such  as  shorts,  tops,  blouses  and 
pants  for  its  parent  company,  House  of 
Perfection.  Incorporated,  West 
Columbia,  South  Carolina.  New 
information  shows  that  Capitol  City 
Manufacturing  Co.  is  a  division  of 
House  of  Perfection,  Incorporated. 
Worker  separations  will  occur  at  the 


subject  firm  when  it  closes  in  June. 
2000.  The  workers  produce  children's 
apparel  such  as  shorts,  tops,  blouses  and 
pants. 

Accordingly,  the  Department  is 
amending  the  certification  to  cover  the 
workers  of  Capitol  City  Manufacturing 
Co.,  West  Coliunbia,  South  Carolina. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
House  of  Perfection,  Incorporated  who 
were  adversely  affected  by  increased 
imports. 

The  amended  notice  applicable  to 
TA-W-37,458  is  hereby  issued  as 
follows: 

All  workers  of  House  of  Perfection. 
Incorporated.  Wiliiston  Manufacturing  Co.. 
Wiliiston.  South  Carolina  (TA-W-37.458) 
and  Capitol  City  Manufacturing  Co..  West 
Columbia.  South  Carolina  (TA-W-37.458,'\) 
who  become  totally  or  partially  separated 
from  employment  on  or  after  March  3.  1999 
through  April  13.  2002  are  eligible  to  applv 
for  adjustment  assistance  under  Section  223 
of  the  Trade  Act  of  1974. 

Signed  at  Washington  DC  this  18th  dav  of 
May,  2000. 

Grant  D.  Beale, 

Program  Manager.  Division  of  Trade 
Adjustment  Assistance 

[FR  Doc.  00-13471  Filed  5-30-00:  8:45  am] 
BILLING  COI}E  4510-3&-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 


[TA-W-37,587] 

Milco  industries,  New  Yorl(,  NY;  Notice 
of  Termination  of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  April  17,  2000,  in  response 
to  a  worker  petition  which  was  dated 
March  30,  2000  on  behalf  of  workers  at 
Milco  Industries,  New  York,  New  York. 

All  workers  were  separated  from  the 
subject  firm  more  than  one  year  prior  to 
the  date  of  the  petition.  Section  223  of 
the  Act  specifies  that  no  certification 
may  apply  to  any  worker  whose  last 
separation  occurred  more  than  one  year 
before  the  date  of  the  petition. 
Consequently,  further  investigation  in 
this  case  would  serve  no  purpose,  and 
the  investigation  has  been  terminated. 

Signed  in  Washington,  DC  this  9th  dav  of 
May,  2000. 

Grant  D.  Beale, 

Program  Manager.  Division  of  Trade 
Adjustment  Assistance 

[FR  Doc.  00-13473  Filed  5-30-00;  8:45  am] 
BILLING  CODE  4510-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Wagner-Peyser  Act  Final  Planning 
Allotments  for  Program  Year  (PY)  2000 

agency:  Employment  and  Training 
Administration.  Labor. 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
final  planning  allotments  for  Program 
Year  (PY)  2000  (July  1.  2000  through 
June  30,  2001)  for  basic  labor  exchange 
activities  provided  under  the  Wagner- 
Peyser  Act. 

FOR  FURTHER  INFORMATKJN  CONTACT: 
Timothy  S.  Felegie,  Office  of  Workforce 
Security,  200  Constitution  Avenue  iMV  . 
Room  S^ 2 31,  Washington,  DC  20210. 
Telephone:  (202)  219-5653  (this  is  not 
a  toll-free  number). 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  Section  6(b)(5)  of  the 
Wagner-Peyser  Act,  29  U.S.C.  49efb)(5). 
the  Employment  and  Training 
Administration  is  publishing  final 
planning  allotments  for  each  State  for 
Program  Year  (PY)  2000  (July  1.  2000. 
through  June  30,  2001).  Preliminary- 
planning  estimates  were  provided  to 
each  State  on  February'  17,  2000.  Funds 
are  distributed  in  accordance  with 
formula  criteria  established  in  Section 
6(a)  and  (h)  of  the  Wagner-Peyser  Act. 
Civilicm  labor  force  (CLF)  and 
unemployment  data  for  Calendar  Year 
1999  are  used  in  making  the  formula 
calculations. 

The  total  amount  of  funds  currently 
available  for  distribution  is 
$761,735,000.  The  Secretary  of  Labor 
shall  set  aside  up  to  3  percent  of  the 
total  available  funds  to  assure  that  each 
State  will  have  sufficient  resources  to 
maintain  statewide  employment 
services,  as  required  by  Section  6(b)(4) 
of  the  Act,  29  U.S.C.  49e(b)(4).  In 
accordance  with  this  provision, 
$22,312,050  is  set  aside  for 
administrative  formula  allocation.  These 
funds  are  included  in  the  total  planning 
allotment.  The  funds  that  are  set  aside 
are  distributed  in  two  steps  to  States 
which  have  lost  in  relative  share  of 
resources  from  the  prior  year.  In  Step  1 . 
States  which  have  a  CLF  below  one 
million  and  are  below  the  median  CLF 
density  are  maintained  at  100  percent  of 
their  relative  share  of  prior  year 
resources.  The  remainder  is  distributed 
in  Step  2  to  all  other  States  losing  in 
relative  share  from  the  prior  year,  but 
which  do  not  meet  the  size  and  density 
criteria  for  Step  1 . 

Postage  costs  incurred  by  States 
during  the  conduct  of  employment 
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sfiviif  (KS)  ,i(  tl\ltll'^  arc  tnlU'ti  iliri'i  th 
to  the  [)»'partnif!it  nt  L.ilxir  \i\  thf  I    S 
Postal  StTVK  e   The  tola!  final  pl.iiuiiiit^ 
allotintTit  rt'tltM  ts  SlH.OOd.OOO.  or 
approxiniatclv  _'   Ui  (xtc  tiit  ot  thf  tntal 
amount  avail.iblc.  wittitn-ld  from 
distribution  to  t'ln.iiu.f  [xista^f  i.osts 
asso(  Kitfd  with  thu  conduc  t  of  KS 
husiiit'ss   Pursu.uit  to  Sfction  7(f)|  of  thf 
Ac:t,  2M  r  S  (  :   4'tf(b),  ten  [icn  I'lit  of  the 


tdlal  Slims  allotted  to  t\u  h  State  shall  bt< 
ri'scrvt'd  for  use  bv  the  (ioviTnor  to 
proMiii'  pcrformaiK  (•  uu. fnti\«'s  for 
jiiiblii  HS  offu  cs  ami  programs.  st'r\u  f 
for  groups  with  special  needs,  and  for 
the  extra  (  cists  of  exemplarv  models  for 
deli\ering  lob  services 

I)ifferen(  es  betvve^'n  [)reliminar\ 
planning  estimates  and  final  planning; 
allotments  are  (.aused  h\-  the  use  of 


Calendar  Year  1M99  data  as  opposed  to 
the  earlier  data  (12  months  ending 
September  1449)  used  for  preliminarv 
plannini;  estimates 

sil^niMi   It  W  .ishiiict.iii    IK     this  Ihth  il,i\  ot 
\t,u    Jdiio 
Ravmnnd  1,,  Bramuc  ti. 

.■Ass;sriJ,'!f  S»'(  rr.'ij.-i 
WLUNG  CODE  4510- 30-M 
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Appendix 


U.    S.    Department   of    Labor 

En5)loyinent   and  Training  Administration 

Employment    Service    (Wagner -Peyser) 

Final    PY   2000   Allotments    to    States 

Total     $761,735,000 

Alabama         1 0.932.482 

Alaska    8.084,754 

Arizona 1 1 ,727.076 

Arkansas 6.372.346 

California 88.632.143 

Colorado 1 0,42 1 .973 

Connecticut     8.535.669 

Delaware  2,077.382 

District  of  Columbia 3.481,968 

Flonda  35,215.846 

Georgia 19.635,506 

Hawaii    3,289.242 

Idaho     6.736.039 

Illinois    31.410.419 

Indiana 1 4.363.969 

Iowa 7.039.27 1 

Kansas   6.564.128 

Kentucky 9.829.102 

Louisiana     1 1 ,004.4 1 1 

Maine 4,005.859 

Maryland        13,745,214 

Massachusetts j  5.683,634 

Michigan       24.310.238 

Minnesota      1 1,816,050 

Mississippi       6,659,019 

Missouri         13,675.963 

Montana 5,504,726 

Nebraska 6,615,599 

Nevada  5.351,173 

New  Hampshire  2,973.251 

New  Jersey 2 1 .43 1 ,869 

New  Mexico 6,177,271 

New  York 47,718,375 

North  Carolina  ., 17.666.840 

North  Dakota 5,605,458 

Ohio 28.254,643 

Oklahoma 8,326.514 

Oregon 9,593,535 

Pennsylvania   30.262,54 1 

Puerto  Rico    10,536.279 

Rhode  Island 2,625,453 

South  Carolina 9,797,291 

South  Dakota 5.1 80.73 1 

Tennessee 13,749,835 

Texas  51,508.098 

Utah  10,486,819 

Vermont 2.426.95 1 

Virginia   16.037,720 

Washington   1 5.628,945 

West  Virginia 5,929,859 

Wisconsin 13,263,090 

Wyoming       4,019,463 

State  Total   741 ,922,032 

Guam  348,01 1 

Virgin  Islands |  ,464,957 

Postage 1 8,000,000 


Appendix 
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!KK  l)>i<     IHV    1  Mt.'t  Filfil  '>- 10   (HI.  rt  4">  .mil 
BILLING  CODE  4SI0-3O-C 

DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NArrA-03791  and  NAFTA-3791A] 

House  of  Perfection,  Incorporated, 
Wllllston  Manufacturing  Co.  Willlston, 
SC  and  Capitol  City  Manufacturing  Co., 
West  Columbia,  SC;  Amended 
Certification  Regarding  Eligibility  To 
Apply  for  NAFTA  Transitional 
Adjustment  Assistance 

In  accordance  with  section  2!iO(a), 
subchapter  2,  title  II,  of  the  Trade  Act 
of  1974.  as  amended  (19  U.S.C.  2273). 
the  Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Applv  for 
NAFTA  Transitional  Adjustment 
Assistance  on  April  i:i.  2000,  applicable 
to  workers  of  House  of  Perfection. 
Incorporated.  VVilliston  Manufacturing    . 
Co.,  VVdliston,  .South  Ciarolina.  The 
notice  was  published  in  the  Feder.il 
Register  on  Mav  11.  2000  (ti5  KK  .10444) 

At  the  request  of  the  companv.  the 
Uepartnient  reviewed  the  certification 
for  workers  of  the  subject  firm,  The 
workers  were  engaged  in  the  production 
of  children's  apparel  sui  h  as  shorts, 
tops,  blouses  and  pants  for  its  p.irent 
companv.  House  of  Perfec  tioii. 
incorporated.  West  Columbia.  .Snuth 
Carolina  New  information  shows  that 
C.ipitol  Citv  M.uuifa(  turiiii;  (io   is  .i 
division  of  House  of  I'rrfectinn. 
Incorporated.  Worker  separations  will 
occur  at  the  sub)iv  t  firm  when  it  (loses 
in  luiie.  2t)()0    Thf  wurkers  prixliu  >■ 
children's  apparel  su<  b  as  shorts  to[)s, 
blouses  and  p.ints 

Accordinglv.  the  Department  is 
amending  the  certifi(  atioii  to  cover 
workers  of  (i.ipitu!  (.'.i\\  Manufaclurin.i; 
(;o..  West  Columbia.  .South  Carolina. 

The  intent  of  the  Ilepartment's 
i:ertification  is  to  include  ,ill  workers  of 
House  of  Ferfe(tiiiii.  liK  nrpdr.ited  who 
were  adverselv  .iffected  b\  a  shift  nf 
production  to  Mexico 

The  .uiiended  notu  e  .ipplicable  to 
NAFr.-\-0.<7>^n  is  hereby  issued  as 
follows: 

.\il  vvcirkiTs  (it  Umise  nf  I'itIi'i  tiiin. 
Iiii  nrpiiiMti'd,  Wilhsliiri  VI. mill. n  luring. 
VVillislnii   .Smilh  (..iinlm.i  |N,\F1',\  (i:t7'Ml 
.mil  (;a|piliil  M.imilrii  liiniii;  ( '.IP    Wt'sl 
Cdlumbia.  .S-nith  (..irnlni,.  |\.\KI  .'\-n:<7y l.M 
who  IxM  .line  iiit.illv  oi  (i.iili.ilU  si'[i,ir.itf<l 
triiiii  cinpldViniHit  nil  or  after  M<iii  li  H    I'l^tM 
thrniikih  .\piil   1.1.  2(10.;  .ire  eli^ihle  In  .ippl\ 
tnr  N.\Fr.\-rA.\  uiuier  Sei.tioii  250  of  the 
rr.ide  .\(  I  nt  1'I74 


SiRiie(t  ,ii  \V.ishin>;!nn.  IK,  tins  irtth  day  ot 
M.iv   Jiioti 
Grant  D.  Beale, 

Profiram  Manager,  Division  of  Trade 
A(iiu--tinfiit  Assistanre. 
UK  Dm    (lO-l  f4:'0  Kiled  5-30-00,  8:4.=i  am] 
BILLING  COOC  4510-30-M 

DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Healtti 
Administration 

Washington  State  Standards;  Notice  of 
Approval 

1.  Background 

Part  1953  of  Title  29,  Code  of  Federal 
Regulations,  prescribes  procedures 
under  Section  18  of  the  Occupational 
Safety  and  Health  Act  of  1970 
(hereinafter  called  the  Act)  by  which  the 
Regional  Administrator  for 
Occupational  Safety  and  Health 
(hereinafter  called  Regional 
Administrator)  under  a  delegation  of 
authoritv  from  the  Assistant  Secretary  of 
Labor  for  Occupational  Safety  and 
Health  (hereinafter  called  the  Assistant 
.Secretary)  (29  C;FR  1953.4)  will  review 
and  approve  standards  promulgated 
pursuant  to  a  State  plan  which  has  been 
approved  in  accordance  with  section 
lH(c)  ofthe  Act  and  29  CFR  Part  1902. 
On  lanuan,-  26.  1973.  notice  was 
published  in  the  Federal  Register  (38 
F'K  2421)  ofthe  approval  ofthe 
Washingtim  plan  and  the  adoption  of 
subpart  F  to  part  1952  containing  the 
decision 

The  Washington  plan  provides  for  the 
.idoption  of  State  standards  that  are  at 
least  as  effective  as  comparable  Federal 
standards  promulgated  under  section  6 
ofthe  Act   Section  1953.20  provides 
that  where  anv  alteration  in  the  Federal 
program  c ould  have  dn  adverse  impact 
nil  the  at  least  as  effective  as  status  of 
the  State  program,  a  program  change 
supplement  to  a  State  plan  shall  be 
reipiired 

In  response  to  a  Federal  standard 
(  hange.  the  State  submitted  bv  letter 
d.iled  November  9.  1994.  from  Mark  O. 
Hniwii.  Director,  tn  lames  \'V'   Lake. 
Regional  .Xdministrator.  a  State  standard 
iimendment  ( omparable  to  29  CFR 
IMIO  2t>«,  Flee  trie  Power  Oneration, 
Transmission  and  Distribution,  as 
published  in  tht!  Federal  Register  on 
lanuarv  31.  1994.  (59  FR  4320).  and 
subsequent  corrections  published  in  the 
Federal  Register  on  June  30.  1994  (59 
FR  33»i5H).  The  State  standards  were 
adopted  bv  Administrative  Order  94-16 
on  September  30,  1994,  with  an 
effective  date  of  November  20,  1994   A 
review  ofthe  standard  revealed 


discrepancies  and  the  submission  was 
returned  to  the  State  for  correction.  On 
April  22,  1998,  the  State  submitted  by 
letter  from  Michael  A.  Silverstein, 
Assistant  Director,  to  Richard  S.  Terrill, 
Regional  Administrator,  corrections  to 
the  discrepancies.  The  State  standard 
amendments  were  adopted  by 
Administrative  Order  97-17  on  March 
6,  1998,  with  an  effective  date  of  May 
6,  1998.  A  review  ofthe  amendments 
revealed  new  discrepancies  and  the 
submission  was  returned  to  the  State  for 
correction.  On  June  15,  1999,  the  State 
submitted  by  letter  from  Michael  A. 
Silverstein.  Assistant  Director,  to 
Richard  S.  Terrill,  Regional 
Administrator,  the  requested 
corrections.  The  corrections  were 
adopted  by  Administrative  Order  99-04 
on  April  20.  1999,  and  became  effective 
on  August  1.  1999.  The  State  standards 
are  contained  in  Chapter  296—45  WAC. 
Safety  Standards  for  Electrical  Workers. 
OSFL\  has  determined  the  following 
major  differences  between  the  State  and 
Federal  standards:  (1)  The  State 
standards  did  not  adopt  provisions  for 
live-line  bare-hand  work.  The  State 
requires  that  rubber  gloves  be  only  used 
on  voltages  of  5.000  or  less  between 
phases.  (2)  The  State  standards  contain 
numerous  supplemental  requirements 
such  as  that  for  underground  residential 
distribution.  The  State  standards  also 
incorporate  the  requirements  of  the 
1997  National  Electrical  Safety  Code 
(NE.SC)  (ANSI-C2),  Parts  (1).  (2)  and  (3) 
bv  reference. 

On  its  own  initiative,  the  State  of 
Washington  has  submitted  by  letter 
dated  (uly  27,  1998,  from  Michael  A. 
Silverstein.  .\ssistant  Director,  to 
Richard  S.  Terrill.  Acting  Regional 
Administrator,  an  amendment  to  its 
(Construction  Safety  standard  at  WAC 
296-155-130  for  below  the  hook 
rigging.  On  December  18.  1998,  the 
amendment  was  returned  to  the  State 
for  clarification  of  several  issues.  On 
Februar\-  22.  1999,  in  a  letter  from 
Michael  A.  Silverstein.  to  Richard  S. 
Terrill.  Regional  Administrator, 
clarification  was  submitted  and  the 
standard  was  found  to  be  comparable  to 
Federal  OSHA  standards  The  main 
difference  is  the  State  amendment  was 
made  so  the  rigging  codes  would  be 
easier  to  follow  and  be  located  in  one 
place  in  the  (Construction  Safety 
standards  rather  than  in  various  parts. 
The  States  submission  was  adopted  by 
Washington  Administrative  Order  96- 
20  on  June  15.  1998.  and  became 
effective  on  August  15,  1998. 

On  its  own  initiative,  the  State  has 
submitted  by  letter  dated  March  26, 
1999,  from  Michael  A.  Silverstein. 
Assistant  Director,  to  Richard  S.  Terrill. 
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a  State  amendment  to  Washington 
Health  Standards  for  Emergency 
Washing  Facilities  contained  in  Chapter 
296-62.  Prior  to  the  change,  the  State's 
compliance  and  consultation  officers 
relied  on  WAC  296-62-130.  WRD  12.35, 
WRD  91-1 3A  and  ANSI  Z358.1-1990  to 
verif\'  compliance  with  emergency 
washing  facility  requirements.  This 
action  replaces  WISHA  Regional 
Directive  12.35  and  WISHA  Regional 
Directive  91-1 3A.  The  main  difference 
is  the  State's  amendment  revises  the 
current  rule  by  explicitly  incorporating 
certain  ANSI  requirements  in  order  to 
eliminate  confusion  and  provide  more 
specific  information  to  the  employer. 
The  State's  submission  was  adopted  by 
Washington  Administrative  Order  98- 
18  on  March  17,  1999,  effective  June  17, 
1999. 

The  administrative  orders  were 
adopted  pursuant  to  RCW  34.04.040(2), 
49.17.040,  49.17.050,  Public  Meetings 
Act  RCW  42.30,  Administrative 
Procedures  Act  RCW  34.04.  and  the 
State  Register  Act  RCW  34.08. 

2.  Decision 

OSHA  has  determined  that  the  State 
standard  amendments  for  Electric  Power 
(feneration.  Transmission  and 
Distribution  are  as  least  as  effective  as 
the  comparable  Federal  standards,  as 
required  by  section  18(c)(2)  ofthe  Act. 
The  major  differences  in  these 
amendments  have  been  in  effect  since 
November  20,  1994.  During  that  time 
OSHA  has  received  no  indication  of 
significant  objection  to  the  State's 
different  standard  either  as  to  its 
effectiveness  in  comparison  to  the 
Federal  standard  or  as  to  its 
conformance  with  the  product  clause 
requirements  of  section  18(c)(2)  ofthe 
Act.  (A  different  State  standard 
applicable  to  a  product  which  is 
distributed  or  used  in  interstate 
commerce  must  be  required  by 
compelling  local  conditions  and  not 
unduly  burden  interstate  commerce.) 
OSHA,  therefore,  approves  these 
amendments.  However,  the  right  to 
reconsider  this  approval  is  reserved 
should  substantial  objections  be 
submitted  to  the  Assistant  Secretar}\ 

OSHA  has  determined  that  the  State 
amendments  to  its  Construction  Safety 
Standard  (below  the  hook  rigging)  and 
Emergency  Washing  Facilities  are  at 
least  as  effective  as  the  comparable 
Federal  standards,  as  required  by 
Section  18(c)(2)  ofthe  Act.  OSHA  has 
also  determined  that  the  differences 
between  these  State  amendments  and 
the  Federal  amendments  are  minor. 
OSHA  therefore  approves  these 
amendments;  however,  the  right  to 
reconsider  this  approval  is  reserved 


should  substantial  objections  be 
submitted  to  the  Assistant  Secretary. 

3.  Location  of  Supplement  for 
Inspection  and  Copying 

A  copy  ofthe  standards  supplement, 
along  with  the  approved  plan,  may  be 
inspected  and  copied  during  normal 
business  hours  at  the  following 
locations:  Office  of  the  Regional 
Administrator,  Occupational  Safety  and 
Health  Administration,  1111  Third 
Avenue,  Suite  715,  Seattle,  Washington 
98101-3212;  State  of  Washington 
Department  of  Labor  and  Industries. 
Division  of  Industrial  Safety  and  Health, 
7273  Linderson  Way,  SW.,  Tumwater, 
Washington  98501;  and  the  Office  of 
State  Programs,  Occupational  Safetv  and 
Health  Administration,  Room  N-3476, 
200  Constitution  Avenue,  NW., 
Washington,  DC  20210.  For  electronic 
copies  of  this  Federal  Register  notice, 
contact  OSFLA's  Web  Page  at  http:// 
wv^w.  osha.gov/. 

4.  Public  Participation 

Under  29  CFR  1953.2(c),  the  Assistant 
Secretary  may  prescribe  alternative 
procedures  to  expedite  the  review 
process  or  for  other  good  cause  which 
may  be  consistent  with  applicable  laws. 
The  Assistant  Secretar\-  finds  that  good 
cause  exists  for  not  publishing  the 
supplement  to  the  Washington  State 
Plan  as  a  proposed  change  and  making 
the  Regional  Administrator's  approval 
effective  upon  publication  for  the 
following  reasons: 

1 .  The  standard  amendments  are  as 
effective  as  the  Federal  standards  which 
was  promulgated  in  accordance  with  the 
Federal  law  including  meeting 
requirements  for  public  participation. 

2.  The  standard  amendments  were 
adopted  in  accordance  with  the 
procedural  requirements  of  State  law 
and  further  public  participation  would 
be  repetitious. 

This  decision  is  effective 

(Sec.  18.  Pub.  L.  91-59t).  84  STAT.  f.l08  l29 
r.S.C.  6671). 

Signed  at  Seattle.  Washington,  this  11th 
day  of  2000. 
Richard  S.  Terrill. 
Regional  Administrator. 
|FR  Doc.  00-13484  Filed  5-30-00;  8:45  amj 

BILLING  CODE  4510-2&-P 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

National  Endowment  for  the  Arts: 
Submission  for  0MB  Review; 
Comment  Request 

May  30.  2000. 

The  National  Endowment  for  the  Arts 
(NEA)  has  submitted  the  following 
public  information  collection  request 
(ICR)  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  approval 
in  accordance  with  the  Paperwork 
Reduction  Act  of  1995  [Pub.  L.  104-13. 
44  U.S.C.  chapter  35].  Copies  of  this 
ICR.  with  appHcable  supporting 
documentation,  may  be  obtained  by 
calling  the  National  Endowment  for  the 
Arts'  Deputy  for  Guidelines.  Panel.  & 
Council  Operations,  A.B.  Spellman  202/ 
682-5421.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TTY/TDD)  may  call  202/682-5496 
between  10:00  a.m.  and  4:00  p.m. 
Eastern  time.  Mondav  through  Friday. 

Comments  should  he  sent  to  the 
Office  of  Information  and  Regulatory 
affairs,  Attn:  OMB  Desk  Officer  for  the 
National  Endowment  for  the  Arts.  Office 
of  Management  and  Budget,  Room 
10235,  Washington.  DC  20503  202/395- 
7316,  within  30  days  from  the  date  of 
this  publication  in  the  Federal  R«ister. 

The  Office  of  Management  and  Budget 
(OMB)  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary- 
for  the  proper  performance  of  the 
functions  ofthe  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information 
including  the  validity  ofthe 
methodolog\-  and  assumptions  used: 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques,  or 
other  forms  of  information  technologv. 
e.g.,  permitting  electronic  submissions 
of  responses. 

SUPPLEIWENTARY  INFORMATION:  The 
Endowment  requests  the  review  of  all  of 
its  funding  application  guidelines  and 
grantee  reporting  requirements.  This 
entr\'  is  issued  by  the  Endowment  and 
contains  the  following  information:  (1) 
the  title  of  the  form;  (2)  how  often  the 
required  information  must  be  reported; 
(3)  who  will  be  required  or  asked  to 
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rt-port;  (4)  what  tlu"  form  will  be  us<nl 
for;  {'■>]  <in  cstim.itc  of  the  iuimf)fr  of 
rt'sponsi!.s,  (h)  thu  avrniK*'  burdt-ii  hours 
(XT  response;  (7)  an  estimatt?  of  the  total 
number  of  hours  needed  to  prepare  the 
form,  this  entrv  is  not  sut))e(  t  to  44 
I'.S.C.  :15()4(hl 

Aficnrv  Nation.il  Kmlowmeiit  for  the 
Arts 

Titlf  Blanket  justification  for  NEA 
F'undin^  Ap[)li(.ation  Caiidelines  and 
Reporting  Recjuirements  FY  2001 -FY 
J()()4 

OMB  \iiiiihrr  .n.t=S-l)l  12. 

Frt'Cjut^nry  Aniui.ilK 

Atffttfd  Piililir  Nonprotit 
organizations,  state  &  local  arts  agencies, 
and  individuals 

Estinuitt'tl  \iiiiil.fr  t>t  Hf[>(>ndents: 
4.H0ri. 

t:stinuitf({  Tmw  h-r  Hrspoiuh-nt  22 
hours  (applicationsj/H  hours  (reports) 

Total  Runifii  Hours    120.407 

Total  Aiuuuili/.fil  Ciip.tdl  St(irtuf) 
Costs:  0. 

Total  Annual  Costs  II  ipcratinti./ 
Maintaining  Svstfius  or Punhasmii 
Sfniifsl  0 

f.)e.s(  npfjf)/!  (Juuieline  instructions 
and  applications  elicit  relevant 
information  from  individuals,  nonprofit 
organizations,  and  state  and  local  arts 
ageni  les  that  ajiplv  for  funding  from  the 
NKA    This  information  is  necessary  for 
the  accurate,  fair,  ami  thorough 
consideration  of  competing  proposals  in 
the  review  process   .Xccording  to  OMB 
Circulars  A- 102  and  A- 110,  rei  ipients 
of  federal  funds  .ire  re(|uired  to  report 
im  project  a(  livities  ,ind  expenditures. 
Reporting  reciuireiiients  are  necessarv  to 
.is(  t-rtain  that  gniiit  proje(  ts  have  been 
(  nmpleted.  .uid  all  terms  and  conditions 
fulfilled 

ADDRESSES:  .AM  Spellman,  National 
Hndovvment  for  the  Arts.  1100 
I'ennsvlvania  Avenut?,  NW  .  Room  5  Hi. 
Washington,  DC!  20500-0001.  telephime 
2()2->)H2-.^421  (ibis  is  not  a  loll  free 
number),  fax  202,  hH2-r>04y 

.Murray  Welsh, 

Hirfctur.  Adtiuuistnitivi'  Smices.  National 

t.ndownirnt  tor  tin-  .-^r's 

IFK  Uoc   O0-I.!^.l'i  Hir.l   I    ID  0(1  H  4i-.  ami 

BILLING  CODE  7536-01    M 


NATIONAL  SCIENCE  FOUNDATION 

Agency  Information  Collection 
Activities:  Comment  request 

agency:  National  Science  Foundation 
ACTION:  .Submission  forOMB  Review; 
(iomment  request. 


SUMMARY:  The  National  .Science 
Foundation  (NSF)  has  submitted  the 


following  information  collection 
requirement  to  OMB  for  review  and 
clearanc  e  under  the  Fapenvork 
Reduction  Act  of  1945,  Pub   L.  104-13. 
This  is  the  second  notice  for  public 
(  omment;  the  first  was  published  in  the 
Federal  Register  at  65  FR  14320.  and  no 
comments  were  received.  NSF  is 
forwarding  the  proposed  renewal 
submission  to  the  Office  of  Management 
and  Budget  (OMB)  for  clearance 
simultaneouslv  with  the  publication  of 
this  second  notice  Comments  regarding 
(a)  whether  the  collection  of  information 
is  necessarv  for  the  pnjper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
agencvs  estimate  of  burden  including 
the  validity  of  the  methodology  and 
assumptions  used,  (c)  ways  to  enhance 
the  quality,  utilitv  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
coll(K:tion  te(  hniques  or  other  forms  of 
information  technology  should  be 
addressed.to:  Office  of  Information  and 
Regulatory  Affairs  of  OMB.  Attention: 
Desk  Officer  for  National  Science 
Foundation.  725— 17th  Street.  NW. 
Room  10235.  Washington.  DC  20503, 
and  to  Suzanne  H.  Plimpton,  Reports 
Clearance  Officer.  National  .Science 
Foundation,  4201  Wilson  Boulevard, 
Suite  295,  .Arlington,  Virginia  22230  or 
send  email  to  splimpto«?nsf.gov 
Comments  regarding  these  information 
collections  are  best  assured  of  having 
their  full  effect  if  received  within  30 
days  of  this  notification  Copies  of  the 
subniission(s)  mav  be  obtained  by 
calling  703-30()-1125  X2017. 

NSF  mav  not  conduct  or  sponsor  a 
collec  tion  of  information  unless  the 
collection  of  information  displavs  a 
(  urrentlv  valid  OMB  (  ontrol  number 
and  the  agenc  v  informs  potential 
persons  who  are  to  respond  to  the 
collection  of  inform.ition  that  such 
persons  are  not  reijuired  to  respond  to 
the  collec  tion  of  information  unless  it 
displays  a  currenllv  valid  ( AlB  control 
number 

Titlf  National  S<  leni  e  Foundation 
Cirant  Proposal  Cuide 

OMB  Control  Sumht-r  ,n45-OOH() 

Sunmian,'  of  (aiIUh  turn  The  Federal 
Acquisition  Regulations  (FAR)  Subpart 
15.4 — "Solicitation  and  Receipt  of 
Proposals"  prescribes  polic  les  anci 
procedures  for  preparing  and  issuing 
R(H}uests  for  Proposals.  The  FAR  System 
has  been  developed  in  ac:cordance  with 
the  recjuirement  of  the  Office  of  Federal 
Froc:urement  Policy  Act  of  1974.  as 


amended.  The  NSF  Act  of  1950,  as 
amended,  42  I'SC   1870.  Sec.  II.  states 
that  NSF  has  the  authority  to: 

(c)  Fnter  into  contracts  or  other 
arrangements,  or  modificatiims  thereof, 
for  the  c;arr\ing  on.  by  organizations  or 
individuals  in  the  I'nited  States  and 
foreign  countries,  including  other 
government  agenc:ies  of  the  United 
States  and  of  foreign  countries,  of  such 
scientific  or  engineering  activities  as  the 
Foundation  deems  necessary  to  carry 
out  the  purposes  of  this  Act.  and.  at  the 
request  of  the  Se<:retarv  of  Defense. 
spec;ific  scientific  or  enginc^ering 
activities  in  c  onnection  with  matters 
relating  to  international  cooperation  or 
national  sec;urity.  and.  when  deemed 
appropriate  bv  the  Foundation,  such 
contracts  or  other  arrangements  or 
modifications  thereof,  may  be  entered 
into  without  legal  consideration, 
without  performances  or  other  bonds  and 
without  regard  to  .section  5  of  title  41. 
U.S.C 

f 'se  ofthr  Information:  Request  for 
Proposals  (RFP)  is  used  to  competitively 
solicit  proposals  in  response  to  NSF 
need  for  ser\ices.  Impact  will  be  on 
those  individuals  or  organizations  who 
elect  to  submit  proposals  in  response  to 
the  RFP.  Information  gathered  will  be 
evaluatcsd  in  light  of  NSF  procurement 
nsquirements  to  determine  who  will  be 
awarded  a  contract. 

Estimate  of  Burden:  The  Foundatuin 
estimates  that,  on  average.  558  hours  per 
respondent  will  be  required  to  complete 
the  RFP. 

Bt'spnnflents  Individuals;  business  or 
other  for-profit:  not-for-profit 
institutions:  Federal  government;  state, 
local,  or  tribal  governments. 

Estimated  Suinber  of  Responses:  75. 

Estimated  Total  Annual  Burden  on 
Respondents  4\.  580  hours. 

Odicii   M.i\  24.  2000 
Suzanne  H.  Plimpton, 

nc/inrfs  (.'ii-iirani  f  ( ItfirtT 

jKR  Dm     (1(1-1  1480  Kili'il  -7,-M\-\M    H  4.')  alllj 

BILUNG  CODE  7555-01 -M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-302] 

In  the  Matter  of  Florida  Power 
Coiporatlon  (Crystal  River  Unit  No.  3); 
Order  Approving  Application 
Regarding  Proposed  Acquisition  by 
CP&L  Holdings,  Inc.  of  Florida 
Progress  Corporation 

I 

Florida  Power  Corporation  (FPC)  is 
the  majority  owner  and  a  holder  of 
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Facility'  Operating  License  No.  DPR-72 
for  Crystal  River  Unit  3  (CR-3).  which 
was  issued  December  3.  1976.  FPC  owns 
a  91.7806%  interest  in  CR-3.  with  the 
remaining  interest  held  by  nine 
minority  owners.  FPC  is  the  licensed 
operator  of  CR-3. 

II 

Pursuant  to  Section  184  of  the  Atomic 
Energy  Act  of  1954.  as  amended,  and  10 
CFR  50.80.  FPC  filed  an  application 
dated  January  31.  2000.  requesting 
approval  of  the  indirect  transfer  of 
control  of  FPC's  interest  in  the  CR-3 
operating  license  that  will  occur  under 
a  proposed  share  exchange  transaction 
between  Florida  Progress  Corporation 
(Progress),  the  parent  of  FPC,  and  CP&L 
Holdings,  Inc.  (Holdings).  Holdings  is 
being  formed  by  Carolina  Power  and 
Light  Company  (CP&L)  as  part  of  an 
internal  CP&L  reorganization.  Upon 
consummation  of  the  share  exchange 
transaction,  under  which  Holdings  will 
acquire  all  of  the  outstanding  shares  of 
Progress,  Progress  will  become  a  wholly 
owned  subsidiciry  of  Holdings.  FPC, 
which  will  remain  a  wholly  owned 
subsidiary  of  Progress,  will  also  become 
an  indirect  subsidiary  of  Holdings  upon 
completion  of  the  acquisition  of 
Progress  by  Holdings.  FPC  will  retain  its 
existing  ownership  interest  in  and  the 
license  for  CR-3  and  remain  the 
licensed  operator  of  CR-3  after  the  share 
exchange  transaction.  No  physical 
changes  to  the  facility  or  operational 
changes  are  being  proposed  in  the 
application.  Additional  information 
concerning  this  indirect  transfer  is 
contained  in  a  letter  from  CP&L  to  the 
U.S.  Nuclear  Regulatory  Commission 
(Commission)  dated  February  14,  2000, 
and  in  a  letter  hora  FPC  to  the 
Commission  dated  March  28,  2000. 
Notice  of  the  application  and  an 
opportunity  for  hearing  was  published 
in  the  Federal  Register  on  March  1 7, 
2000  (65  FR  14631).  No  hearing  requests 
were  filed. 

Under  10  CFR  50.80,  no  license  shall 
be  transferred,  directly  or  indirectly, 
through  transfer  of  control  of  the 
license,  unless  the  Commission  gives  its 
consent  in  writing.  Upon  review  of  the 
information  submitted  by  FPC  in  its 
application,  and  the  other  information 
before  the  Commission,  the  NRC  staff 
has  determined  that  the  proposed 
acquisition  of  Progress  by  Holdings 
through  the  proposed  share  exchange 
transaction  will  not  affect  the 
qualifications  of  FTC  as  a  holder  of  the 
license  CBferenced  above,  and  that  the 
indirect  transfer  of  the  license,  to  the 
extent  effected  by  the  acquisition,  is 
otherwise  consistent  with  applicable 
provisions  of  law,  regulations,  and 


orders  issued  by  the  Commission 
subject  to  the  conditions  set  forth 
herein.  These  findings  are  supported  bv 
a  Safety  Evaluation  dated  May  22.  2000. 

Ill 

Accordingly,  pursuant  to  Sections 
161b.  161i.  1610.  and  184  of  the  Atomic 
Energy  Act  of  1954,  as  amended.  42 
U.S.C.  2201(b).  2201(i),  2201(o)  and 
2234;  and  10  CFR  50.80.  It  is  hereby 
ordered  that  the  application  regarding 
the  subject  acquisition  is  approved, 
subject  to  the  following  conditions: 

(a)  FPC  shall  provide  the  Director  of 
the  Office  of  Nuclear  Reactor  Regulation 
a  copy  of  any  application,  at  the  time  it 
is  filed,  to  transfer  (excluding  grants  of 
security  interests  or  liens)  from  FPC  to 
its  existing  or  proposed  direct  or 
indirect  parent  or  to  any  other  affiliated 
company,  facilities  for  the  produc:tion, 
transmission,  or  distribution  of  electric 
energy  having  a  depreciated  book  value 
exceeding  ten  percent  (10%)  of  FPC's 
consolidated  net  utility  plant,  as 
recorded  on  FPC's  book  of  accounts. 

(b)  Should  the  acquisition  of  Progress 
by  Holdings  not  be  completed  by  June 
1,  2001,  this  Order  shall  become  null 
and  void,  provided,  however,  on 
application  and  for  good  cause  shown, 
such  date  may  be  extended.  This  Order 
is  effective  upon  issuance. 

For  further  details  with  respect  to  this 
action,  see  the  initial  application  dated 
January  31,  2000,  additional  information 
contained  in  a  letter  from  CP&L  to  the 
Commission  dated  February  14,  2000.  a 
letter  from  FPC  to  the  Commission 
dated  March  28,  2000,  and  the  Safety 
Evaluation  dated  May  23,  2000,  which 
are  available  for  public  inspection  at  the 
Commission's  Public  Dociunent  Room, 
the  Gelman  Building,  2120  L  Street, 
NW.,  Washington,  DC,  and  accessible 
electronically  through  the  ADAMS 
Public  Electronic  Reading  Room  link  at 
the  NRC  Web  site  (http://www.nrc.gov). 

For  the  Nuclear  Regulatory  Commission. 

Dateci  at  Rockville.  Maryland,  this  22nd 
day  of  May  2000. 
Roy  P.  Zimmennan, 

Acting  Director.  Office  of  Nuclear  Reactor 
Regulation. 

IFR  Doc.  00-13517  Filed  5-30-00:  8:45  am] 

BILLING  CODE  7990-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Nuclear 
Waste;  Renewal  Notice 

AGENCY:  U.S.  Nuclear  Regulatory 

Commission. 

ACTION:  This  notice  is  to  announce  the 

renewal  of  the  Advisory  Committee  on 


Nuclear  Waste  (ACNW)  for  a  period  of 
two  years. 

SUPPLEMENTARY  INFORMATION:  The  US 
Nuclear  Regulatory-  Commission  (NRC) 
has  determined  that  the  renewal  of  the 
charter  for  the  Advisory  Committee  on 
Nuclear  Waste  for  the  two  year  period 
commencing  on  May  24.  2000.  is  in  the 
public  interest,  in  connection  with 
duties  imposed  on  the  Commission  bv 
law.  This  action  is  being  taken  in 
accordance  with  the  Federal  Advisorv 
Committee  Act,  after  consultation  with 
the  Committee  Management  Secretariat. 
General  Services  Administration. 

The  purpose  of  the  Advisory 
Committee  on  Nuclear  Waste  is  to  report 
to  and  advise  the  U.S.  Nuclear 
Regulatory-  Commission  (NRC)  on 
nuclear  waste  management  and  other 
related  activities,  as  directed  by  the 
Commission.  This  includes  10  CFR 
parts  60  and  61  and  other  applicable 
regulations  and  legislative  mandates.  In 
performing  its  work,  the  Committee  will 
examine  and  report  on  those  areas  of 
concern  referred  to  it  by  the 
Commission  and  may  undertake  studies 
and  activities  on  its  owrn  initiative,  as 
appropriate.  Emphasis  will  be  on 
protecting  the  public  health  and  safety 
in  the  disposal  of  nuclear  waste.  The 
Committee  will  interact  with 
representatives  of  NRC.  ACRS.  other 
federal  agencies,  state  and  local 
agencies,  Indian  Tribes,  and  private, 
international  and  other  organizations  as 
appropriate  to  fulfill  its  responsibilities. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
T.  Larkins,  Executive  Director  of  the 
Committee,  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555, 
telephone  (301)  415-7360. 

Dated:  May  24.  2000 

Andrew  L.  Bates, 

Federal  Advison'  Committee  Management 
Officer. 

[FR  Doc.  00-13514  Filed  5-30-00;  8:45  am) 
BHJJNG  CODE  7Sg(M)1-P 


NUCLEAR  REGULATORY 
COMMISSION 

Notice  of  Intent  To  Prepare  a  Draft 
Supplement  to  the  Generic 
Environmental  Impact  Statement  on 
Decommissioning  of  Nuclear  Facilities 
and  To  Hold  a  Public  Meeting  for  the 
Purpose  of  Scoping  and  To  Solicit 
Public  Input  Into  tt>e  Process 

Notice  is  hereby  given  that  the  U.S. 
Nuclear  Regulatory  Commission  (NRC, 
the  Commission)  intends  to  prepare  a 
draft  supplement  to  the  Find  Generic 
Environmental  Impact  Statement  (GEIS) 
on  Decommissioning  of  Nuclear 
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Facilities  (NrKl-:CM)5«ti.  August  I'JHHI 
and  to  hold  public  sc:opiiig  meetings  fur 
the  purpose  of  soliciting  comments 
Although  NURECM)58t)  covered  all 
NRC-licensed  facilities,  this  supplement 
will  address  imlv  the  decommissioning 
of  nuclear  power  reactors 

The  NRC  will  hold  public  scoping 
meetings  im  June  13,  2000,  at  the 
Doubletree  Caiest  Suites,  Atlanta 
Perimeter.  HI 20  Peachtrei-  Dunvvnodv 
Road,  Atlanta,  (;eorgia  3032H 
(telephone:  770-6fi8-0a0H),  and  on  |uni- 
21,  2000,  at  the  Ramada  Plaza  Hotnl, 
1231  Market  Street,  San  Francisco, 
California  94103  (telephone:  41.S-H21V- 
HOOO)  to  present  an  overvitnv  of  the 
proposed  supplement  to  the  OEIS  and  to 
accept  public  comment  on  its  proposal 
The  public  scoping  meetings  will  begin 
at  7  p.m.  and  continue  to  10  p.m. 

The  meeting  will  be  fran.scribed  and 
will  include  (1)  a  presentation  bv  the 
NRC  staff  on  the  reasons  for  preparing 
a  supplement  to  the  C.EIS  and  the 
environmental  issues  related  to  power 
reactor  decommissioning  to  be 
addressed  in  the  CKIS.  and  (2)  the 
opportunity  for  interested  govt^rnment 
agencies,  private  organizations,  and 
individuals  to  provide  comments. 
Anyone  wishing  to  attend  or  present 
oral  comments  at  this  meeting  may 
preregister  bv  contacting  Mr  Dino  C 
Scaletti  by  telephone  at  l-H00-3(i8- 
5b42,  extension  1 104,  or  by  Internet  to 
the  NRC  at  nCEIS^nn^^ov.  1  wtH?k.  prior 
to  a  specific  mtH!ting.  Memb«»rs  of  the 
public  may  also  register  to  provide  oral 
comments  up  to  \5  minutes  prior  to  the 
start  of  each  meeting.  Individual  oral 
comments  may  be  limited  by  the  time 
available,  depending  on  the  number  of 
persons  who  register.  If  special 
«;quipment  or  acc:omniodations  are 
needed  to  attend  or  present  information 
at  the  public  meeting,  the  need  should 
he  brought  to  Mr.  Scaletti's  attention  no 
later  than  1  week  prior  to  a  specific 
meeting,  so  that  the  NRC  staff  can 
determine  whether  the  request  can  be 
accommodated. 

Any  interested  party  may  submit 
comments  related  to  the  NRC's  intent  to 
supplement  tht?  CiFlS  for  c:onsiderati()ii 
by  the  NRC  staff.  To  be  certain  of 
consideration,  comments  on  the  intent 
to  prepare  the  supplement  must  be 
received  by  |uly  l.'i.  2000.  Ciomments 
received  after  the  due  date  will  be 
considered  if  it  is  practical  to  do  so.  .M 
this  time,  comments  are  being  sought 
only  on  the  intent  to  prepare  the 
supplement.  The  NRC  staff  currently 
projects  issuance  of  the  draft 
supplement  for  comment  in  early  2001. 
('omments  on  the  draft  supplement  will 
be  solicited  at  that  time.  VVritten 
comments  should  be  sent  to:  Chief, 


Rules  .u\i\  Directives  Branch.  Division  of 
.•\iiministrative  Services,  Mail  Stop  T-() 
D.54,  i;.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  205.55- 
()()()  1 

Comments  may  be  hand-delivered  to 
the  NRC  at  1 1545  Rockville  Pike, 
Rockvillt\  Maryland,  between  7  45  a.m. 
and  4:15  p.m  on  Federal  workdays. 
Submittal  of  electronic  comments  may 
be  sent  by  the  Internet  to  the  NR('  at 
[HiEISiinn  (iov  All  comments  received 
bv  the  Commission,  including  those 
made  by  Federal.  State,  and  local 
agencies,  Indian  tribes,  or  other 
interested  persons,  will  be  made 
available  for  public  inspectitm  at  the 
Commission's  Public  Document  Room, 
2120  L  Street,  NVV..  in  Washington,  DC. 
Also,  publicly  available  records  will  be 
accessible  electronically  from  the 
ADAMS  Publit:  Librar\'  component  on 
the  NRC  Web  site,  http  //\^^^■\\■.^^c.^o^■ 
(the  Public  Electnmic  Reading  Room) 
FOR  FURTHER  INFORMATION,  CONTACT:  Mr 
Dino  C.  Scaletti,  Decommissioning 
Section.  Project  Directorate  IV  & 
Decommissioning,  Division  of  Licensing 
Project  Management,  Office  of  Nuclear 
Reactor  Regulation,  U.S.  Nuclear 
Regulatory  (Commission.  Washington. 
DC  20555.  Mr.  .Scaletti  can  be  contacted 
at  the  aforementioned  telephone 
number. 

Dated  .It  KiK  kvilliv  M.irvl.Hni   Ihi-  J4th  li.iv 
of  MrtV  JOtHI 

t-'iir  thi'  Nil!  It-ar  Kt'mil,itiir\  ( ^omniiNMon. 
Uinn  C.  Scaletti, 

Srniiir  l'ri>iri  t  SUintintr.  Drt  oni/russ/nn/ni' 
.s'fv  tion.  Pro/fit  Dirvctiimtf'  IV  t^ 
Ih'iummissiiininii.  Division  of  Licensing 
l'rn}f(  t  Mdniiiirmi'nt.  Office  ofSuclear 
Heactor  Reiioiiitiiin 

jKR  I)o(    00-1  riH.  lil.-il  5-,)(>-00,  HA'i  <im| 
BILUNG  CODE  7590-01 -P 


NUCLEAR  REGULATORY 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Nuclear 

Regulatory  Commission. 

DATE:  Weeks  of  May  29.  June  5,12,19, 

2ti.  and  |uly  3,  2000 

PLACE:  Commissioner's  Conference 

Room.  11555  Rockville  Pike  Rockville. 

Maryland. 

STATUS:  Public:  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Wff'k  of  Mav  29 

Tuesday.  May  30 

9:25  a.m.     Affirmation  Session 

(Public  Meeting)  (If  needed) 
9:30  a.m.     Discussion  of 

Intragovernmental  Issues  (Closed- 


Fix.  9b) 
Week  of  lunc  5 — Tfntativc 

There  are  no  meetings  scheduled  for 
the  Week  of  lune  5 

Week  of  lune  12 — Tentative 

Tuesday.  lune  13 

9:25  a.m.     Affirmation  Session 
(Public  Meeting)  (If  needed) 

9:30  a.m.     Meeting  with  Organization 
of  Agreement  States  (OAS)  and 
Conference  of  Radiation  Control 
Program  Directors  (CIRCPD)  (Public 
Meeting)  (Contact:  Paul  Lohaus, 
301-415-3340) 

1  p.m.     Meeting  with  Korean 
Peninsula  Energy  Development 
Organization  (KEDO)  and  State 
Department  (Public  Meeting) 
(Contact:  Donna  Chaney,  301-415- 
2B44) 

Week  of  lune  19 — Tentative 

Tuesday,  lune  20,  2000 

9:25  am      Affirmation  Session 

(Public  Meeting)  (If  needed) 
9:30  a.m.     Briefing  on  Final  Rule — 

Part  70 — Regulating  Fuel  Cycle 

Facilities  (Public  Meeting) 
1:30  p.m.     Briefing  on  Risk-Informed 

Part  50,  Option  3  (Public  Meeting) 
Wednesday,  June  21,  2000 

10:30  a.m.     All  Employees  Meeting 

(Public  Meeting)  ("The  Green  " 

Plaza  Area) 
1:30  pm.     All  Employees  Meeting 

(Public  Meeting)  (The  Green" 

Plaza  Area) 

Week  of  lane  2H — Tentative 

There  are  not  meetings  scheduled  for 
the  Week  of  June  26. 

Week  of  July  3— Tentative 

There  are  no  meetings  scheduled  for 
the  Week  of  I uly  3, 

Note:  The  schedule  for  Commission 
mi't'tin^s  is  subitH  I  to  (  hang^  on  short  notice. 
I'd  \rr\h  thf  sl,itu>  of  m(■f■ling^  (all 
(r.'i  ordinsl-i-l  101)  41i-12')J.  Cont.K  t  pt-rson 
for  miiri'  inlornicilion    Bill  Hill  CtOl)  41rS- 
Ififil 

ADDITIONAL  INFORMATION:  By  a  vote  of  5- 
0  on  Mav  25.  the  Commission 
determined  pursuant  to  U.S.C.  552b(e) 
and  tj  9.107(a)  of  the  Commission's  rules 
that  -Affirmation  of  a:  HYDRO 
RESOURCES,  INC.,  Docket  No.  40- 
8968-ML,  MEMORANDUM  AND 
ORDER  (Financial  Assurance  for 
Decommissioning  Issues),  LBP-99-13, 
49  NRC  233  (March  9,  1999);  and 
MEMORANDUM  AND  ORDER  (Motion 
to  Hold  in  Abeyance),  LBP-99-40 
(October  19,  1999):  and,  b:  FINAL 
RULE:  "ELIMINATION  OF  THE 
REQUIREMENT  FOR 
NONCOMBUSTIBLE  FIRE  BARRIER 
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PENETRATION  SEAL  MATERIALS 
AND  OTHER  MINOR  CHANGES"  (10 
CFR  PART  50)  (WITS  199800128)" 
(PUBLIC  MEETING)  be  held  on  May  25, 
and  on  l^ss  than  one  week's  notice  to 
the  public. 

The  NRC  Commission  Meeting 
Schedule  can  be  found  on  the  Internet 
at:  http://wwrw.nrc.gov/SECY/smj/ 
schedule.htm. 

This  notice  is  distributed  by  mail  to 
several  hundred  subscribers;  if  you  no 
longer  wish  to  receive  it,  or  would  like 
to  be  added  to  it.  please  contact  the 
Office  of  the  Secretary,  Attn:  Operations 
Branch,  Washington,  D.C.  20555  (301- 
415-1661).  In  addition,  distribution  of 
this  meeting  notice  over  the  Internet 
system  is  available.  If  you  are  interested 
in  receiving  this  Commission  meeting 
schedule  electronically,  please  send  an 
electronic  message  to  wmh@nrc.gov  or 
dkw@nrc.gov. 

Dated:  May  25,  2000. 

Williani  M.  Hill,  Jr.. 

SECY  Tracking  Officer,  Office  of  the 
Secretary- 

(PR  Doc.  00-13674  Filed  5-26-00:  12:46  am] 

BILUNG  CODE  7590-01 -M 


NUCLEAR  REGULATORY 
COMMISSION 

Biweekly  Notice;  Applications  and 
Amendments  to  Facility  Operating 
Licenses  Involving  No  Significant 
Hazards  Considerations 

I.  Background 

Pursuant  to  Public  Law  97-415,  the 
U.S.  Nuclear  Regulatory  Commission 
(the  Commission  or  NRC  staff)  is 
publishing  this  regular  biweekly  notice. 
Public  Law  97-415  revised  section  189 
of  the  Atomic  Energy  Act  of  1954,  as 
amended  (the  Act),  to  require  the 
Commission  to  publish  notice  of  any 
amendments  issued,  or  proposed  to  be 
issued,  under  a  new  provision  of  section 
189  of  the  Act.  This  provision  grants  the 
Commission  the  authority  to  issue  and 
make  immediately  effective  any 
amendment  to  an  operating  license 
upon  a  determination  by  the 
Commission  that  such  amendment 
involves  no  significant  hazards 
consideration,  notwithstanding  the 
pendency  before  the  Commission  of  a 
request  for  a  hearing  from  any  person. 

This  biweekly  notice  includes  all 
notices  of  amendments  issued,  or 
proposed  to  be  issued  from  May  6,  2000, 
through  May  19,  2000.  The  last 
biweekly  notice  was  published  on  May 
17,  2000  (65  FR  31354). 


Notice  of  Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  Commission  has  made  a 
proposed  determination  that  the 
following  amendment  requests  involve 
no  significant  hazards  consideration. 
Under  the  Commission's  regulations  in 
10  CFR  50.92,  this  means  that  operation 
of  the  facility  in  accordance  with  the 
proposed  amendment  would  not  (1) 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated;  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  basis  for  this 
proposed  determination  for  each 
amendment  request  is  shown  below. 
The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received  before 
action  is  taken.  Should  the  Commission 
take  this  action,  it  will  publish  in  the 
Federal  Register  a  notice  of  issuance 
and  provide  for  opportunity  for  a 
hearing  after  issuance.  The  Commission 
expects  that  the  need  to  take  this  action 
will  occur  very  infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  and 
should  cite  the  publication  date  and 
page  number  of  this  Federal  Register 
notice.  Written  comments  may  also  be 
dehvered  to  Room  6D22,  Two  White 
Flint  North,  11545  Rockville  Pike, 
Rockville,  Maryland  from  7:30  a.m.  to 
4:15  p.m.  Federal  workdays.  Copies  of 
written  comments  received  mav  be 


examined  at  the  NRC  Public  Document 
Room,  the  Gelman  Building.  2120  L 
Street,  NW  .  Washington.  DC.  The  filing 
of  requests  for  a  hearing  and  petitions 
for  leave  to  intervene  is  discussed 
below. 

By  June  30,  2000.  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings  "  in  10 
CFR  part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW.. 
Washington,  DC,  and  electronically 
fi-om  the  ADAMS  Public  Librar>- 
component  on  the  NRC  Web  site,  http:/ 
/www.nrc.gov  (the  Electronic  Reading 
Room).  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  bv 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition;  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  a  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  m 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify-  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  inter\ene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
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petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  conci.so 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission.  US 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555-0001,  Attention; 


Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington  DC,  by 
the  above  date.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555^001.  and  to  the  attorney  for 
the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  a  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of 
factors  specified  in  10  CFR 
2.714(a)(l)(i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW  , 
Washington,  DC,  and  electronically 
from  the  ADAMS  Public  Library- 
component  on  the  NRC  Web  site,  http:/ 
/www. nrc.gov  (the  Electronic  Reading 
Room). 

DuJce  Energy  Corporation,  et  ai,  Docket 
Nos  50-413  and  50-414.  Catawba 
Nuclear  Station,  Units  1  and  2.  York 
County,  South  Carolina 

Date  of  amendment  request:  April  18, 
2000. 

Description  of  amendment  request: 
The  amendments  would  revise 
Technical  Specifications  (TS)  3.7.10  and 
3.7,12  for  Catawba  Units  1  and  2.  The 
proposed  changes  address  degraded 
pressure  boundaries  on  the  Auxiliary 
Building  Filtered  Ventilation  Exhaust 
System  and  the  Control  Room  Area 
Ventilation  System.  The  proposed 
changes  inTS  3.7.10  and  3.7.12  would 
add  Notes  which  allow  the  affected 
ventilation  system  boundaries  to  be 
opened  intermittently  under 
administrative  controls.  Also,  it  would 
add  a  new  condition  in  TS  3.7.10  and 
3  7.12  This  new  condition  will  require 
that  the  boundaries  for  these  two 
systems  be  returned  to  an  operable 
status  within  24  hours,  when  both  trains 
of  these  systems  are  inoperable  due  to 
an  inoperable  boundary. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

In  dixordance  with  the  criteria  set  forth  in 
10  CFR  50  91  and  50.92.  Duke  Energy 


Corporation  has  evaluated  this  license 
amendment  request  and  determined  it  does 
not  represent  a  signifii.ant  hazards 
(  onsideration.  The  follnwing  is  provided  in 
support  of  this  com  lusioii. 

1.  Does  the  change  involve  a  significant 
incn;ase  in  the  probability  or  consequences 
of  an  a<.(ident  previously  evaluated? 

No.  The  Control  Room  Area  Ventilation 
System  (CR.^VS).  Control  Room  pressure 
boundary,  the  Auxiliary  Building  Filtered 
Ventilation  Exhaust  System  (ABFVES).  or  the 
Emergen(  V  Core  Cooling  System  (ECCS) 
pump  rooms  area  pressure  boundary  are  not 
assumed  to  be  initiators  of  any  analyzed 
accident.  Therefore,  the  proposed  changes 
contained  in  this  L.\R  jlicense  amendment 
request)  have  no  significant  impact  on  the 
probability  of  occurrence  of  any  previously 
analyzed  accident. 

The  proposed  new  condition  for  the 
CRAVS  and  ABFVES  Technical 
Specifications  (TS)  would  permit  a  24-hour 
period  to  take  action  to  restore  an  inoperable 
pressure  boundary  to  OPERABLE  status.  The 
consequences  of  implementing  the  24  hour 
Completion  Time  are  reasonable  based  upon: 

(1)  The  lov\  probability  of  a  design  basis 
accident  occurring  during  this  time  period. 

(2)  additional  actions  that  are  available  to  the 
operator  to  minimize  doses  (p.g..  self 
contained  breathing  apparatus  and  alternate 
control  room  air  intakes),  and  (3)  the 
availability  of  an  operable  CRAVS/ ABFVES 
train  to  provide  a  filtered  environment  (albeit 
with  potential  unfiltered  leakage). 

For  cases  where  any  of  the  affected  control 
room  or  ECCS  pump  room  area/pump  rooms 
pressure  boundaries  are  opened 
intermittently  under  administrative  controls, 
appropriate  compensatory  measures  would 
be  required  by  the  proposed  TS  to  ensure  the 
pressure  txjundary  can  be  rapidly  restored. 
Based  on  the  compensatory  measures 
available  to  the  plant  operators  and  the 
administrative  controls  required  to  rapidly 
restore  an  opened  pressure  boundary,  the 
accident  consequences  do  not  cause  an 
increase  in  dose  above  the  applicable  General 
Design  Criteria.  Standard  Review  Plan,  or  10 
CFR  100  limits.  The  plant  operators  will 
continue  to  maintain  the  ability  to  mitigate 
a  design  basis  event. 

2.  Does  the  change  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated' 

No.  No  changes  are  being  made  to  actual 
plant  hardware  which  will  result  in  any  new 
accident  (  ausal  mechanisms  Also,  no 
changes  are  being  made  to  the  way  in  which 
the  plant  is  being  operated.  Therefore,  no 
new  accident  causal  mechanisms  will  be 
generated 

.3.  Does  this  change  involve  a  significant 
reduction  in  a  margin  of  safety' 

No.  Margin  of  safety  is  related  to  the  ability 
of  the  fission  product  barriers  to  perform 
their  design  functions  during  and  following 
accident  conditions.  These  barriers  include 
the  fuel  cladding,  the  reactor  coolant  system, 
and  the  containment  system.  The 
performance  of  these  barriers  will  not  be 
signifu^antly  degraded  by  the  propo.sed 
ctianges.  The  proposed  changes  would  allow 
affected  pressure  boundaries  to  be  degraded 
for  a  limited  period  of  time  (24  hours). 
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However,  the  probability  of  a  design  basis 
event  occurring  during  this  time  is  low  and 
additional  actions  [f.g..  breathing  apparatus) 
would  also  be  taken  to  minimize  dose  to  the 
plant  operators.  When  the  boundaries  are 
open  on  an  intermittent  basis,  as  permitted 
by  the  changes  proposed  in  this  LAR, 
administrative  controls  would  be  in  pla(  u  to 
ensure  that  the  intpgril\'  of  the  pressure 
boundaries  could  Ije  rapidly  restored. 
Therefore,  it  is  expected  that  the  plant,  and 
the  operators,  would  maintain  the  ability  to 
mitigate  design  basis  events  and  none  of  the 
fission  product  barriers  would  be  affected  by 
this  change  Therefore,  the  proposed  change 
is  not  considered  to  result  in  a  significant 
reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Ms.  Lisa  F. 
Vaughn,  Legal  Department  (PB05E), 
Duke  Energy  Corporation,  422  South 
Church  Street,  Charlotte.  North  Carolina 
28201-1006. 

NRC  Section  Chief.  Richard  L.  Emch, 
Jr. 

FirstEnergy  Nuclear  Operating 
Company,  Docket  No.  50-440,  Perry 
Nuclear  Power  Plant.  Unit  1,  Lake 
County,  Ohio 

Date  of  amendment  request:  April  5. 
2000. 

Description  of  amendment  request: 
The  proposed  amendment  implements 
technical  specification  (TS)  changes 
associated  with  thermal-hydraulic 
stability  monitoring.  New  TS  3.3.1,3, 
'Oscillation  Power  Range  Monitor 
(OPRM)  Instrumentation,"  will  provide 
the  minimum  operability  requirements 
for  the  OPRM  channels,  the  Required 
Actions  when  they  become  inoperable, 
and  appropriate  surveillance 
requirements.  The  OPRMs  will  provide 
automatic  "detect  and  suppress"  actions 
to  replace  the  administrative  controls 
currently  in  effect  through  operator 
training  and  manual  actions.  The 
amendment  would  remove  monitoring 
guidance  from  TS  3.4.1,  "Recirculation 
Loops  Operating,  "  that  will  no  longer  be 
necessary  due  to  the  activation  of  the 
automatic  OPRM  instrumentation. 
Finally,  the  amendment  would  update 
TS  5.6.5,  "Core  Operating  Limits  Report 
(COLR),"  to  require  the  applicable 
setpoints  for  the  OPRMs  to  be  included 
in  the  COLR. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91  (a),  the 
licensee  has  provided  its  analysis  of  the 


issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

1   The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated, 

The  proposed  change  specifies  limiting 
conditions  for  operation,  required  actions 
and  surveillance  requirements  for  the 
Oscillation  Power  Range  Monitor  (OPRM) 
system,  and  allows  operation  in  regions  of 
the  power  to  flow  map  currently  restricted  b\ 
the  requirements  of  Interim  Corrective 
Actions  (ICAs)  and  certain  limiting 
conditions  of  operation  of  Technical 
Specification  (TS)  3.4.1.  The  restrictions  of 
the  ICAs  and  TS  3.4.1  were  imposed  to 
ensure  adequate  capability  to  detect  and 
suppress  conditions  consistent  with  the  onset 
of  thermal-hydraulic  (T-H)  oscillations  that 
may  develop  into  a  T-H  instability  event.  A 
T-H  instability  event  has  the  potential  to 
challenge  the  Minimum  Critical  Power 
(MCPR)  safety  limit.  The  OPRM  system  can 
automatically  detect  and  suppress  conditions 
necessary  for  T-H  instability.  With  the 
activation  of  the  OPRM  System,  the 
restrictions  of  the  ICAs  and  TS  3.4  1  will  no 
longer  be  required. 

The  probability  of  a  T-H  instability  event 
is  impacted  by  power  to  flow  conditions 
during  operation  inside  specific  regions  of 
the  power  to  flow  map.  in  combination  with 
power  shape  and  inlet  enthalpy  conditions, 
such  that  only  under  such  conditions  can  the 
occurrence  of  an  instability  event  be 
postulated  to  occur.  Operation  in  these 
regions  may  increase  the  probability  that 
operation  with  conditions  necessarv  for  a  T- 
H  instability  can  occur.  However,  when  the 
OPRM  is  OPERABLE  with  operating  limits  as 
specified  in  the  Core  Operating  Limits  Report 
(COLR),  the  OPRM  can  automaticajly  detect 
the  onset  of  significant  local  power 
oscillations  and  generate  a  trip  signal. 
Actuation  of  a  Reactor  Protection  System 
(RPS)  trip  will  suppress  conditions  necessary 
for  T-H  instability  and  decrease  the 
probability  of  a  T-H  instability  event.  In  the 
event  the  trip  capability  of  one  or  more  of  the 
OPRM  channels  is  not  maintained,  the 
proposed  change  includes  Required  Actions 
which  limit  the  period  of  time  before  the 
affected  OPRM  channel  (or  RPS  systens)  must 
be  placed  in  the  tripped  condition.  If  these 
actions  would  result  in  a  trip  function  such 
as  a  scram,  or  if  the  OPRM  trip  capabijity  is 
not  maintained,  an  alternate  method  to  lietect 
and  suppress  thermal  hydraulic  oscillations 
is  required,  i.e.,  the  same  ICAs  as  are  in  p)ace 
today.  In  either  case  the  duration  of  the 
period  of  time  ajlowed  by  the  Required 
Actions  is  limited,  and  the  probability  of  a 
T-H  instability  event  during  this  limited  time 
is  not  significantly  increased. 

Several  changes  to  TS  3.4.1  are  made 
which  are  more  consistent  with,  or 
conservative  with,  respect  to  the  reviewed 
and  approved  Standard  Technical 
Specifications  for  Boiling  Water  Reactors. 
These  generic  changes  are  considered 
applicable  to  the  Perry  Nuclear  Power  Plant. 
They  simply  provide  guidance  on  the 
operator  actions  to  be  taken  and  the 
associated  time  limits  when  the  Specification 
is  entered,  and  do  not  impact  the  probability 


of  occurrence  of  an  accident.  For  the  above 
reasons,  the  proposed  (  hange  does  not  result 
in  a  significant  increase  in  the  probability  of 
an  accident  previoush  e\aluated 

.•\n  unmitigated  T-H  instability  e\ent  i<- 
postulated  to  c:au.se  a  violation  of  the  MCPR 
safety  limit   The  proposed  change  ensures 
mitigation  of  T-H  instability  events  prior  to 
challenging  the  MCPR  safety  limit  if  initiated 
from  anticipated  conditions.  b\  detection  of 
the  onset  of  oscillations  and  actuation  of  an 
RPS  trip  signal.  The  OPR.M  also  provides  the 
c:apabiiity  of  an  RPS  trip  being  generated  for 
T-H  instability  events  initiated  from 
unanticipated  but  postulated  conditiuns. 
These  mitigating  capabilities  of  the  OPR.M 
system  will  become  available  as  a  result  (jf 
the  proposed  change  and  have  the  potential 
to  reduce  the  consequences  of  antic  ipated 
and  postulated  T-H  instability  events.  The 
OPRM  installation  has  been  evaluated  to  not 
ad\'ersely  impact  other  installed  equipment 
such  as  the  .Average  Power  Range  Monitors 
(.APRMs)  or  the  RPS  in  a  manner  that  could 
prevent  response  to  various  postulated 
events,  so  those  events  will  not  ha\e 
increased  consequences  due  to  the  OPRMs. 
Therefore,  the  proposed  change  does  not 
significantly  increase  the  consequences  of  an 
accident  previoush  evaluated 

Therefore,  the  proposed  change.  v\hirh 
specifies  limiting  conditions  for  operation, 
required  actions  and  surveillance 
requirements  for  the  OPRM  system,  and 
allows  operation  in  certain  regions  of  the 
power  to  flow  map.  does  not  significantiv 
increase  either  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  The  proposed  change  would  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  change  specifies  limiting 
conditions  for  operation,  required  actions 
and  surveillance  requirements  of  the  OPRM 
system,  and  allows  operation  in  regions  of 
the  power  to  flow  map  currently  restricted  bv 
the  requirements  of  ICAs  and  TS  3,4,1.  The 
OPRM  system  uses  input  signals  shared  with 
APRM  and  rod  block  functions  to  monitor 
core  conditions  and  generate  an  RPS  trip 
when  required.  Quality  requirements  for 
software  design,  testing,  implementation  and 
module  self-testing  of  the  OPRM  system 
provide  assurance  that  new  equipment 
malfunctions  due  to  software  errors  are  not 
created.  The  design  of  the  OPRM  system  also 
ensures  that  neither  operation  nor 
malfunction  of  the  OPRM  s\stem  will 
adversely  impact  the  operation  of  other 
systems  and  no  accident  or  equipment 
malfunction  of  these  other  systems  could 
cause  the  OPRM  system  to  malfunction  or 
cause  a  different  kind  of  accident.  Therefore, 
operation  with  the  OPRM  system  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

Operation  in  regions  currently  restricted  by 
the  requirements  of  ICAs  and  TS  3.4.1  is 
within  the  nominal  operating  domain  and 
ranges  of  plant  systems  and  components,  and 
within  the  range  for  which  postulated 
accicients  have  been  evaluated.  Therefore 
operation  within  these  regions  does  not 
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create  the  possibility  of  a  new  or  different 
kind  of  .ii.cuii'nt  fnuii  .iiiv  .in  iiient 
pruviouslv  t!v,iliidt(Hl    The  (  h.mnes  lo  TS 
.14  1  lo  he  more  consistent,  or  con.servdtive. 
with  respect  to  the  reviewed  dnd  approved 
Standard  Technii  dl  .Specifications,  simply 
provide  i{uid.iiii  f  on  the  operator  ,ii  tions  to 
he  taken  and  the  assoc  lateii  tune  hinits  when 
the  Specification  is  entered,  and  also  do  not 
(.reate  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previmi.slv  evaluated. 

Therefore,  the  proposed  i  hange,  which 
specifies  limiting  i  onditions  for  operation. 
re<)iiired  actions  and  surveillance 
requirements  of  the  OPKM  system,  and 
allows  operation  in  (  ertain  regions  of  the 
power  to  flow  map.  does  not  create  the 
possibilitv  of  a  new  or  different  kinii  of 
ai  cident  from  anv  .iccident  previously 
evaluated 

^    rhe  proposed  change  will  not  involve  a 
significant  reduction  in  the  margin  ot  safety 

The  proposed  change  spe(  ifies  limiting 
conditions  for  operation,  required  actions 
and  surveillance  requirements  of  the  OPRM 
system  and  allows  operation  in  regions  of  the 
power  to  flow  map  c  urrentiv  restrii  tful  hv  the 
requirements  of  H'..\s  and  IS  .)  4. 1 

The  OPRM  system  monitors  small  groups 
of  LPRM  (local  power  range  mnnitorl  signals 
tor  indication  of  local  variations  of  core 
power  consistent  with  T  H  oscillations,  and 
generates  an  RPS  trip  when  cimditions 
(  onsistent  with  the  onset  of  oscillations  are 
detected   .Vn  unmitigated  T  H  instability 
event  has  the  potenlhil  to  result  in  a 
(  hallenge  to  the  MCPK  safety  limit.  The 
OPKM  system  provides  the  capability  to 
automatically  detei  t  <ind  suppress  i  onditions 
which  might  result  in  a  T-H  instability  event, 
and  thereby  maintains  the  margin  ot  s.ifety  by 
providing  automatic  protec  tion  for  the  MCT'K 
safety  limit  while  rediic  ing  the  burden  on  the 
I  ontrol  room  operators    Therefore,  operation 
with  ihn  OPKVi  system  does  not  involve  a 
signific  ant  rcdcH  tion  in  a  margin  of  safety    In 
the  event  an  ( )PKM  i  haniiel  bee  nines 
inoperable,  the  proposed  c  h.inge  inc  hides 
,11  tions  whu  b  limit  the  period  ot  time  bctore 
the  affeit.'d  OPKM  i  h.innel  (or  KPS  systeinl 
must  be  plactnl  in  the  trippledj  condition.  It 
these  actions  would  result  in  a  trip  function 
sue  h  as  a  sc  ram  (or  if  the  OPRM  trip 
I  apability  is  not  maintained),  the  alternate 
method  to  detec  t  and  suppress  thermal 
bydraulii  osc  ilLitions  (the  c  iirrcnt  K'..\s)  is 
required  lo  be  put  in  pLic  e    The  diinitioii  of 
the  period  of  tune  allowed  by  the  RiMjUired 
.\c  lions  IS  limiled.  and  the  prob.ibility  ol  a 
significant  T-H  instability  e\t'iit  during  this 
limiled  time  is  not  signific  antly  increased. 

Ofieration  in  regions  currently  restrii  ted  by 
the  requirements  of  KiAs  and  Tecliiip  .il 
S[ie(  ifii  .itioii  |T.S|  t  4  1  is  within  tiie  iioiniii.il 
r)per,itiiig  domain  and  ranges  of  pi, ml 
systems  and  i  oniponents.  and  witbiii  Ibi' 
r.iiige  .issiinu'd  lor  initi.il  c  oiuiitiuns 
I  iinsiderecl  ill  tlie  .inahsis  ol  ,iiitH  ip.ttr^l 
ciperalion.il  occurreni  I's  and  postal. ili'cl 
<i(  c  idents.  Therefore,  operation  in  these 
regions  does  not  involve  a  signifu  ant 
reduc  lion  in  the  margin  of  safely    I'he 
1  li,iiiges  to  r.S  J  4  1  to  be  more  c  cinsislent,  or 
c  ons.Tvatne.  with  respei  t  to  the  revit^wed 
.ind  approved  St.tnd.ird  1  ei  bnii  .il 


.Specifications,  simply  provide  guidance  on 
the  operator  actions  lo  be  taken  and  the 
as.socialed  time  limits  when  the  Spec  ification 
IS  entered,  and  also  do  not  significantly 
reduce  the  margin  of  safety 

Therefore,  the  proposed  c  hange,  which 
specifies  limiting  conditions  for  operation, 
required  actions  and  surveillance 
riKjuirements  c)f  the  OPRM  system,  and 
allows  operation  in  c  ertain  regions  of  the 
power  to  flow  map.  does  not  involve  a 
signifu  ant  reduc  tion  in  a  margin  of  safelv 

The  NRC  staff  has  reviewed  the 
hcensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Mary  E- 
O'Reilly,  Attornev,  FirstEnergy 
Corporation,  76  .South  Main  Street. 
Akron,  {3H  44308 

\'RC  Section  Chief:  Anthony  |. 
Mendiola. 

Florida  Power  and  Light  Company,  et 
al.  Docket  No  50-335.  St.  Lucie  Plant. 
I'nit  No.  1.  St  Lucie  County.  Florida 

Date  of  amendment  request:  April  23, 
2000. 

Description  of  amendment  request: 
The  proposed  license  amendment  (PLA) 
is  associated  with  the  required  timing 
for  containment  hydrogen  recombiner 
post  operation  insulation  resistance 
testing.  This  Fl>A  revises  I'nit  1 
Technical  Specification  3/4.6.4.2. 
Electric  Hydrogen  Recombiners — VV,  to 
darifv  the  requirement  for  the  post- 
operation  insulation  resistance  test  of 
Surveillance  Requirement  4.6.4  2. b. 4. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  U)  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below:. 

1   Operation  of  the  facility  in  accordance 
with  the  proposed  amendment  wciuld  not 
involve  a  signifu  ant  increase  in  the 
probability  or  t  cnisequenc  es  of  an  accident 
previously  evaluated 

The  proposed  amendment  does  not  involve' 
an  increase  in  the  probability  or 
consequentes  of  anv  accident  previciusly 
c^valuated  This  PLA  provides  a  i  larific;ation 
of  the  Technical  Specification  surveillance 
rf'<iuiremenls  for  verifying  hydrogen 
rei  oinbiiier  operabiliU  and  reliahililv     Ibis 
l'l..-\  has  no  dffec  I  on  the  ti^stiiig 
reciiiirements.  test  frec|iienc  y.  or  ac  c  ept.inc  >• 
c  rittrna  for  rei  ombiner  operability    This 
change  allows  vendor  rei  ommended 
guidanc  e  and  in-house  methodology  to  be 
established  when  c  onduc;ting  recombiner 
hcNiter  resistance  testing  This  will  enable 
c  cinsisteiu  V  in  testing  and  will  allow 
trending  for  dfterminalion  of  the  m.ilerial 


condition  of  the  recombiner  heaters  The  PLA 
c;hange  provides  clarification  and  preserves 
the  intent  of  the  basis  lo  monitor  the  material 
condition  of  the  recombiner  heaters, 
.additionally,  this  change  provides 
consistency  and  is  identical  with  the  I'nit  2 
Te<;hni<  al  Specific:ation  surveillance.  As 
such,  this  change  is  considered 
administrative  in  nature 

2.  Operation  of  the  facility  in  ac:cordance 
with  the  proposed  amendment  would  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previou.sly  evaluated. 

The  proposed  amendment  will  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  acxident  previously 
evaluated.  This  PLA  is  considered 
administrative  in  nature  and  will  not  alter 
the  way  in  which  the  hydrogen  recombiner 
is  operated  or  tested.  This  PL.^  allows  vendor 
recommended  guidance  to  be  established  in 
order  to  perform  consistent  testing  and  to 
alloyv  meaningful  trending  of  the  results  to 
verify  recombiner  operability  This  PL.^  has 
no  affect  on  the  testing  requirements,  test 
frequenc  v.  or  acceptance  criteria  for 
recombiner  operability  This  PLA  does  not 
result  in  any  plant  c  onfiguration  changes  or 
new  failure  modes 

.1  Operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 
involve  a  significant  reduction  in  a  margin  of 
safety 

The  proposed  amendment  does  not  involve 
a  reduction  in  the  margin  ot  safely.  This 
administrative  PLA  clarifies  the  .surveillance 
requirement  of  the  subject  Technical 
Specification  by  allowing  the  establishment 
of  vendor  recommendations  and  in-house 
testing  methodology  to  provide  c  onsistent 
testing  conditions  and  allow  meaningful 
trending  of  results  This  PL.\  has  no  affect  on 
the  testing  requirements,  lest  frequency,  or 
d(  c  eptanc  e  criteria  for  recombiner 
operability.  ,\s  such,  the  assumptions  and 
conclusions  of  the  ac;c  ident  analyses  in  the 
UFSAR  ICpdated  Final  .Safely  Analysis 
Report  1  remain  valid  and  the  associated 
safetv  limits  will  continue  to  he  met 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Attornev  for  licensee:  M.S.  Ross, 
Attornev,  Florida  Power  &  Light,  P.O. 
Box  14000.  luno  Beach.  Florida  33408- 
0420. 

NRC  Section  Chief:  Richard  P. 
Correia. 

Florida  Power  and  Light  Company. 
Docket  No  50-251  and  50-252.  turkey 
Point  rnits  3  and  4  in  Miami-Dade 
County 

Date  of  amendment  request:  April  27. 
2000. 

Description  of  amendment  request: 
Florida  Power  and  Light  Company  (FPL) 
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requests  to  amend  the  Turkey  Point  Unit 

3  Facility  Operating  License  DPR-31 
Fire  Protection  license  condition  3.G, 
and  to  amend  the  Turkey  Point  Unit  4 
Facility  Operating  License  DPR-41  Fire 
Protection  license  condition  3.F.  The 
proposed  revisions  to  the  Facility 
Operating  Licenses  are  required  to 
incorporate  references  to  NRC  Safety 
Evaluations  issued  in  support  of  10  CFR 
50  Appendix  R  granted  exemptions.  In 
addition,  the  proposed  amendments 
requests  to  modify  Appendix  A  of  the 
Facility  Operating  Licenses  DPR-31  and 
DPR-41  of  the  Turkey  Point  Units  3  and 

4  Technical  Specifications  (TS),  Section 
4. 7. e.g.  Due  to  an  oversight,  the 
submittal  for  the  request  of  License 
Amendments  Nos.  201  and  195  for 
Section  6.0  "Administrative  Controls," 
L-99-056.  dated  March  8,  1999, 
discussed  revision  to  TS  Section  4.7.6.g 
on  TS  Page  3.'4  7-21,  but  inadvertently 
did  not  attach  the  revised  marked  up 
Page  3/4  7-21. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

(1)  Operation  of  the  facility  in  accordance 
with  the  proposed  amendments  would  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  amendments  do  not  involve 
an  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated  because  the  proposed  changes  are 
administrative  in  nature  adding  references  to 
exemptions  granted  by  the  NRC  and  to  reflect 
relocation  of  record  retention  requirements 
from  the  TS  to  the  UFSAR.  These 
amendments  will  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated  because 
they  do  not  affect  assumptions  contained  in 
plant  safety  analyses,  the  physical  design 
and/or  operation  of  the  plant,  nor  do  they 
affect  Technical  Specifications  that  preserve 
safely  analysis  assumptions.  Therefore,  the 
proposed  c:hanges  do  not  affect  the 
probability  or  consequences  of  ac:cidents 
previously  analyzed. 

(2)  Operation  of  the  facility  in  acc:ordance 
with  the  proposed  amendments  would  not 
c  reate  the  possibility  of  a  new  or  different 
kind  of  accident  from  anv  accident 
previously  evaluated. 

The  proposed  c:hanges  to  the  Facility 
Operating  Licenses  and  the  Tec:hnic:al 
Specific:ations  are  administrative  in  nature 
and  c;an  not  c;reale  the  possibiliK  of  a  new 
or  different  kind  of  ai:i:ident  from  any 
previously  evaluated  sine  e  the  proposed 
amendments  will  not  change  the  physical 
plant  or  the  modes  of  plant  operation  defined 
in  the  fac:ility  operating  iic:ense.  No  new 
failure  mode  is  introduced  due'  lo  the 
adniinislrative  changes  since  the  proposed 


changes  do  not  involve  the  addition  or 
modification  of  equipment  nor  do  lhe\  alter 
the  design  or  operation  of  affected  plant 
systems,  structures,  or  c:omponents. 

(3)  Operation  of  the  facility  in  accordane:e 
with  the  proposed  amendments  would  not 
involve  a  signific:ant  reduction  in  a  margin  of 
safety. 

The  operating  limits  and  functional 
capabilities  of  the  affected  systems, 
structures,  and  components  are  unchanged 
by  the  proposed  amendments.  The  proposed 
changes  to  the  Facility  Operating  License 
Conditions  and  the  TS  are  administrative  in 
nature  and  do  not  reduce  any  of  the  margins 
of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  M.S.  Ross, 
Attorney,  Florida  Power  &  Light,  P.O. 
Box  14000,  Juno  Beach.  Florida  33408- 
0420. 

NRC  Section  Chief:  Richard  P. 
Correia. 

North  Atlantic  Energy  Service 
Corporation.  Docket  No.  50-443. 
Seabrook  Station,  Unit  No.  1, 
Rockingham  County,  New  Hampshire 

Date  of  amendment  request:  April  28. 
2000. 

Description  of  amendment  request: 
The  Seabrook  Station  Technical 
Specifications  (TSs)  are  proposed  to  be 
revised  to  implement  the  Relaxed  Axial 
Offset  Control  (RAOC)  operating 
strategy  in  support  of  the  use  of 
upgraded  Westinghouse  fuel  with 
Intermediate  Flow  Mixers. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration.  The  NRC  staff  has 
reviewed  the  licensee's  analysis  against 
the  standards  of  10  CFR  50.92(c).  The 
NRC  staffs  review  is  presented  below: 

The  proposed  changes  do  not  involve 
a  significant  increase  in  the  probability 
or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  changes  to  TS  2.1.1. 
3.2.1,  4.2.1.1,  4.2.2.2.  4.2.2.3,  4.2.2.4. 
6.8.1.6.b,  and  changes  to  the 
aforementioned  TS  Bases,  are  in  support 
of  North  Atlantic's  long-term  operating 
strategy  to  refuel  and  operate, 
commencing  with  Cycle  8.  with 
Biweekly  Notice  Coordinator  upgraded 
Westinghouse  fuel  with  Intermediate 
Flow  Mixers  (VANTAGE-(-(w/IFMs)). 
Evaluations/analyses  of  accidents  which 
are  potentially  affected  by  the 


parameters  and  assumptions  associated 
with  the  fuel  upgrade  and  RAOC 
strategy  have  shown  that  all  design 
standards  and  applicable  safetv  criteria 
will  continue  to  be  met.  The 
consideration  of  these  changes  does  not 
residt  in  a  situation  where  the  design, 
material,  and  construction  standards 
that  were  applicable  prior  to  the  change 
are  altered.  Therefore,  the  proposed 
changes  occurring  with  the  fuel  upgrade 
will  not  result  in  any  additional 
challenges  to  plant  equipment  that 
could  increase  the  probability  of  any 
previously  evaluated  accident. 

The  proposed  changes  associated  with 
the  fuel  upgrade  and  RAOC  strategy-  do 
not  affect  plant  systems  such  that  their 
function  in  the  control  of  radiological 
consequences  is  adversely  affected.  The 
actual  plant  configuration,  performance 
of  systems,  and  initiating  event 
mechanisms  are  not  being  changed  as  a 
result  of  the  proposed  changes.  The 
design  standards  and  applicable  safetv 
criteria  limits  will  continue  to  be  met 
and  therefore  fission  barrier  integrity  is 
not  challenged.  The  proposed  changes 
associated  with  fuel  upgrade  and  R,^OC 
strategy  have  been  shown  not  to 
adversely  affect  the  response  of  the 
plant  to  postulated  accident  scenarios. 
The  proposed  changes  will  therefore  not 
affect  the  mitigation  of  the  radiological 
consequences  of  any  accident  described 
in  the  Updated  Final  Safetv  Analysis 
Report  (UFSAR). 

The  proposed  changes  to  TS  Table 
2.2-1,  TS  3.2.2,  TS  3.2.3,  and  the  title 
on  page  3/4  2-6  are  editorial  changes  to 
correct  either  typographical  errors, 
simplification  of  statements, 
clarification  of  specific  parameters 
associated  with  temperature  pressure 
measurements,  making  some  notations 
consistent  with  improved  Standard 
Technical  Specifications  — 
Westinghouse  Plants,  NUREG-1431. 
Rev.  1,  and  relocating  additional  cycle- 
specific  values  for  temperature,  pressure 
and  time  constants  to  the  [Core 
Operating  Limits  Report]  COLR.  or 
correcting  an  erroneous  title.  These 
changes  do  not  result  in  a  change  to  the 
design  basis  of  any  plant  structure, 
system  or  component  or  parameters 
currently  specified  in  the  COLR. 
therefore,  operation  of  the  facility 
within  the  prescribed  limits  of  TS 
remains  unchanged. 

The  proposed  change  to  TS  3.2.1 . 
ACTION  a.2.  to  delete  die  need  to 
reduce  the  power  range  neutron  fiux 
high  trip  setpoints  subsequent  to 
reducing  rated  thermal  power  (RTP)  to 
less  than  50%  whenever  axial  flux 
difference  (AFD)  is  outside  of  the 
applicable  limits  specified  in  the  COLR. 
does  not  significantly  increase  the 
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probability  or  consequences  of  an 
accident  previously  evaluated. 

Therefore,  for  the  reasons  stated 
above,  the  probability  t)r  consequences 
of  an  accident  previously  evaluated  are 
not  significantly  increased  for  all  the 
proposed  TS  changes  presented  herein. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated. 

The  possibility  for  a  new  or  different 
type  of  accident  from  any  accident 
previously  evaluated  is  not  created 
since  the  proposed  changes  associated 
with  the  fuel  upgrade  and  Rf\OC 
strategv  do  not  result  in  a  change  to  the 
design  basis  of  any  plant  structure, 
system  or  component.  These  proposed 
changes  do  not  cau.se  the  initiation  of 
any  accident  nfir  create  any  new  failure 
mechanisms.  Equipment  important  to 
safetv  will  continue  to  operate  as 
designed.  Component  intt^grity  is  not 
challenged.  The  proposed  changes  do 
not  result  in  anv  event  previouslv 
deemed  incredible  being  made  credible. 

The  proposed  changes  are  not 
expected  to  result  in  conditions  that  are 
more  adverse  and  are  not  expecttid  to 
result  in  anv  increa.se  in  the  challenges 
to  safetv  svstems. 

Therefore,  the  proposed  changes  do 
not  create  the  possibilitv  of  a  new  or 
different  kind  of  accident  fnmi  any 


accident  previouslv  evaluated 

;<■  Involve  a  signific:<i 
margin  of  safety 


gnitu:<int  reduction  in  .i 
Tfie  proposed  changes  will  assure 


continued  compliance  within  the 
acceptance  limits  previously  reviewed 
and  approved  bv  the  NR(".  for  use  of 
upgraded  fuel  features  with  KAOC:.  All 
of  the  appropriate  <u:ceptance  criteria  for 
the  various  analyses  and  evaluations 
will  continue  to  b«;  met. 

The  proposed  editorial  changes  do  not 
change  the  (  urrent  limits  specified  in 
Technical  ,Specifications. 

Removing  the  retjuirement  for 
manuallv  reducing  the  power  range 
neutron  flux  high  trip  setpoint  does  not 
result  in  a  significant  reduction  in  a 
margin  of  safety  There  are  other  levels 
of  trip  protection  to  terminate  a  rapid 
rise  in  power  excursion,  such  as  the 
overtemperature  delta-temperature  (OT- 
T)  trip  funi;tion  and  previous  power 
range  neutron  flux  high  trip  setpoint.  In 
atidition,  a  rapid  rise  in  power  to  greater 
than  50  pert:ent  RTP  with  ,-\FD  outside 
limits  does  not  immediately  create  an 
unacceptable  situati(m  The  increased 
potential  for  a  reactor  trip  caused  bv  the 
manual  manipulation  of  the  setpoint 
needlessly  exposes  the  plant  to  an 
unnecessary  trip  with  the  potential  for 
an  undesirable  plant  transient  whit;h 
mav  unnecessarily  i  h.dlenge  safety 
systems. 


Therefore,  the  proposed 
aforementioned  TS  changes  do  not 
involve  a  signification  reduction  in  a 
margin  of  safety. 

Ba.sed  on  this  review,  it  appears  that 
the  three  standards  of  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Lillian  M. 
Ciuoco,  Esq.,  Senior  Nuclear  Coun.sel, 
Northeast  Utilities  Service  Company, 
P  ().  Box  270,  Hartford,  QTV  06141-0270. 

SRC  Section  Chief  lames  VV  Clifford. 

Northeast  Nuclear  Energy  Company,  et 
ai.  Docket  No.  50-423.  Sfillstone 
Nuclear  Power  Station,  i'nit  No.  3.  New 
London  County.  Connecticut 

Date  of  amendment  request:  February 
1 .  2000,  as  supplemented  by  letter  dated 

April  13.  2000 

Description  of  amendment  request: 
The  proposed  amendment  proposes 
changes  to  the  cable  spreading  room 
technical  specifications  to  permit 
pressurizing  the  cable  spreading  room  to 
a  prt'ssure  that  exceeds  the  pressure  of 
the  adjacent  control  room  envelope  area 
iluring  testing. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  bv  10  CFR  50  91(a).  the 
licen.see  has  provided  its  analysis  of  the 
issui!  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

In  accordance  with  lO  CFK  50  M2.  NNECO 
has  rt'viewiMl  the  pnipused  c  h<-ins;es  .ind  has 
t  i.in  liiilcil  th.il  \hf\  il'i  ncjt  involvf  d 
signitii  .lilt  hd/.ards  i  oiisKJHr.ilion  ISHO   Th^ 
hdsis  fur  ttus  ciiiK  hisiiin  is  Itidl  \\\f  thrt't' 
trittTia  <>t  10  CFK  ">()>),;(()  arc  nut 
(  ompromisfil    Ilu'  propositi  .  h.iiigfs  do  not 
involve  an  SH( :  lift  .lusf  thi-  >  h.iiit;i"-  wnnlii 
nol: 

1    Involve  a  Mgnificant  increase  in  tin- 
priibahilily  or  ronsequenc  es  of  an  acr  id«nt 
pruviouslv  evaliLited. 

Thf  priipiisi'il  Tfchniral  SpiTification  and 
H,i-.fs  I  lidn>;i-s  111  "'Xi  ludf  ihn  rcquirenieiils  dl 
■Siirvfillani  f  KtMiiiirenicnIs  (.SKs)  4.7.7.e.2. 
4  7.H  (   J.  and  4  7  H  i    1  during  pressurization 
icstinn  "f  '*"*  '--i^''''  Sprfading  Kuom  (CSR) 
will  nut  1111  ri-asi-  tlu'  priibabilil\  nt  .m 
.!( 1  idetit  pri'Muuslv  fvahiatfd.  Opfratmn  of 
the  Ciintrol  Koom  Kmergpiu.v  .\\t  Killration 
.System  and  the  Control  Room  Envelope 
Prcssunzation  System  i  annol  cause  an 
,111  uii'iil  ti)  oi  I  ur 

rtif  iiriipiisfd  r»'(  hnu  al  Spe(  ifitation  and 
H.iM's  i.h.in^fs  to  ex(  ludf  the  reciuiremt'nts  of 
SKs  4  7  7  v.Z.  4  7  H  i  .2.  and  4  7  H  (    1  during 
pressiiri/ation  testing  nf  the  (!SK  m.iy 
•idverselv  im|ia(  t  llie  i  (inseqneiu.i'S  of 
previously  evajualed  ai  i  idents   Oaring  C^.SR 
|iressuri/.ition  testing,  the  Control  Room 
Kmergeni  y  .Xir  Killration  and  the  Control 
Room  F.iuelope  Pressuri/ation  Svstems  may 
not  he  .ilile  to  pressurize  and  maintain  the 
Control  Room  envelope  al  a  positive  pressure 


with  re.spect  to  adjai  enl  areas  and  the  outside 
atmosphere.  .-Vs  a  result,  radioai  tivity 
released  from  a  design  basis  aci  ideni  may 
enter  the  t:onlrol  Room  envelope.  However, 
since  the  CSR  area  will  ai  tualU  be  al  a  higher 
pressure  than  the  outside  atmosphere  (during 
CSR  pressurization  testing),  radioai  live 
leakage  into  the  CSR  area,  and  subsequenll\ 
into  the  Control  Room  envelope,  should  not 
occur  after  the  temporary  fan  has  been 
slopped.  .Ndminislrative  i  ontrols  will  be 
established  to  immediately  stop  the 
temporary  fan  and  rapidly  depressurize  the 
CSR  area  in  the  event  Control  Building 
isolation  is  nei  essarv    Dm  e  the  CSR  area  is 
ifepressurized   the  Control  Room  Emergent  \ 
.-Mr  Filtration  Svslem  and  the  Control  Room 
Envelope  Pressurization  Svslem  will  be  .ilile 
tn  funi  lion  as  ilesigned  to  mitigate  ttie 
I  onseijueiues  of  the  act  ident   In  addition, 
the  probabililv  of  a  design  basis  a(:;:ident 
(UB.M  Of  t  urring  while  the  CSR  is  pressurized 
is  low  Therefore,  exempting  the 
requirements  of  SKs  4.7.7.e.2.  4.7.8.C.2.  and 
4.7.8.t  ..t  ilunng  CSR  pressurization  testing 
will  not  result  in  a  signibi  ant  inirease  in  the 
tonsequences  of  an  ai;t;icient  prev  imislv 
evaluated. 

The  proposed  Terhnit  al  Spei  ilii  alion  .tnti 
Bases  I  hange  lo  i  larify  Iht^  mode  of  tiperation 
of  the  Ct)ntrol  Room  Emergent  y  .-Xir  Filtration 
System  when  Ihe  pressurization  reijulrement 
of  SR  4  7.7, e  2  applies,  will  have  no  adverse 
effei  I  on  plant  operation,  or  the  availability 
or  operation  of  any  atcidenl  miligation 
(.Hiuipment    The  plant  response  to  the  design 
basis  at  lulents  will  nol  t  ii.inge   In  atldition. 
the  proposed  t  hange  t  an  nt^I  i  ause  ,in 
at  1  itleiil    Iheretore,  there  will  be  no 
signifii  ani  int  rease  in  the  probability  or 
(  onsei)ueni  es  of  an  an  iiient  prev  loiisly 
evaluated 

2   Create  llie  [jossitjilitv  ol  a  new  or 
different  kind  of  aci:ident  Imm  .iiiv  .n  i  ident 
preyiously  evaluateti 

The  proposed  Tei  hnu  al  Specification  and 
Bases  t  hanges  to  exi  lude  the  requirements  tif 
SKs  4.7  7  e  2.  4.7,H.(  .2.  ami  4  7.H.(  3  tluring 
pressurization  testing  of  the  c;SR.  ami  to 
tlarifv  Ihe  mode  of  operation  of  the  Control 
Room  Emergent  y  .\n  Filtration  System  when 
the  pressurization  retpiirenient  ot  SR  4  7.7, e  2 
applies,  will  not  alter  the  plant  t  onfigiiralion 
(no  new  or  tlifferenl  type  of  permanent 
ei}uipnient  will  be  installetl)  or  require  any 
new  or  unusual  operator  actions  Temporary 
equipment  will  be  utilized  to  pressurize  the 
CSR.  and  ailministraliye  i  ontrols.  using 
adililional  personnel  beyond  the  normal  shift 
t:omplement,  will  be  implemented  to  restore 
the  CSR  to  a  i  imfiguration  that  will  allow  the 
Control  Room  Emergent  y  .-\ir  Filtration 
System  .iiul  the  Control  Room  En\  elope 
Pressurization  System  lo  funt  tion  as 
designed  lo  mitigate  the  consequences  ol  an 
act  itlent   The  temporary  equipment  and 
administrative  t:ontrols  that  will  be 
implemented  to  perform  the  CSR 
pressurization  testing  will  nol  inlrodut  e  any 
new  failure  modes  that  t  ould  result  in  a  new 
at  I. ident  .Mso.  the  response  of  the  plant  and 
the  operators  following  these  at;i;idenls  is 
unaffei  ted  bv  the  t  hanges  Therefore,  the 
proposed  i.hanges  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
an;  ident  from  any  ai.Lident  preyiously 
evaluated 


3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  Technical  Specification  and 
Bases  changes  to  exclude  the  requirements  of 
SRs  4,7.7,e.2.  4. 7. B.C. 2.  and  4.7.8.c,3  during 
pressurization  testing  of  the  CSR  mav 
adversely  impact  the  ability  of  the  Control 
Room  Emergency  .Mr  Filtration  System  and 
the  Control  Room  Envelope  Pressurization 
System  to  function  as  designed  to  protect  the 
Control  Room  Operators  following  a  DB.\. 
and  to  use  other  accident  mitigation 
equipment  contained  within  the  Control 
Room  envelope.  However,  the  administrative 
controls  that  will  be  established  to 
immediately  stop  the  temporary  fan  and 
rapidly  depressurize  the  CSR  area  if  Control 
Building  isolation  is  necessary-  will  provide 
reasonable  assurance  that  the  habitability  of 
the  Control  Room  envelope  will  be 
maintained.  Therefore,  exempting  the 
requirements  of  SRs  4.7,7.e.2.  4.7.8.C.2,  and 
4. 7. B.C. 3  during  CSR  pressurization  testing 
will  not  result  in  a  significant  reduction  in 
a  margin  of  safety. 

The  proposed  Technical  Specification  and 
Bases  change  to  clarify  the  mode  of  operation 
of  the  Control  Room  Emergency  Air  Filtration 
System  when  the  pressurization  requirement 
of  SR  4.7.7.6.2  applies  will  have  no  adverse 
effect  on  plant  operation,  or  the  availability 
or  operation  of  any  accident  mitigation 
equipment.  The  plant  response  to  the  design 
basis  accidents  will  not  change.  Therefore, 
there  will  be  no  significant  reduction  in  a 
margin  of  safety. 

The  proposed  changes  do  not  alter  the 
design,  function,  or  operation  of  the 
equipment  involved.  The  impact  of  the 
proposed  changes  has  been  analyzed,  and  it 
has  been  determined  they  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated,  do  not  create  the  possibility  of  a 
new  or  different  kind  of  accident  from  any 
accident  previously  evaluated,  and  do  not 
involve  a  significant  reduction  in  a  margin  of 
safety.  Therefore,  NNECO  has  concluded  the 
proposed  changes  do  not  involve  an  SHC. 

The  NRC  staff  has  reviewed  the 
hcensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staif 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Lillian  M. 
Cuoco,  Esq.,  Senior  Nuclear  Counsel, 
Northeast  Utilities  Service  Company, 
P.O.  Box  270,  Hartford,  Connecticut. 

NRC  Section  Chief:  James  W.  Clifford. 

Northern  States  Power  Company, 
Docket  No.  50-263,  Monticello  Nuclear 
Generating  Plant,  Wright  County, 
Minnesota 

Date  of  amendment  request:  May  4, 
2000. 

Description  of  amendment  request: 
The  proposed  amendment  would  add 
new  sections  to  the  Technical 
Specifications  (TSs)  addressing  missed 
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surveillance  test  requirements  and 
establishing  a  TS  Bases  control  program, 
revise  TS  Chapter  6  to  allow  use  of 
generic  titles  in  lieu  of  plant-specific 
titles,  allow  an  alternative  when  the 
radiation  protection  manager  does  not 
meet  the  qualifications  of  Regulatory 
Guide  1.8.  relocate  sections  of  TS 
Chapter  6  pertaining  to  onsite  and 
offsite  review  and  special  inspections  to 
the  Operational  Quahty  Assurance  Plan, 
and  correct  typographical  errors. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  amendment  will  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previouslv  evaluated. 

Operation  of  the  Monticello  plant  in 
accordance  with  the  proposed  changes  does 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  None  of  the  proposed 
changes  involves  a  physical  modification  to 
the  plant,  a  new  mode  of  operation  or  a 
change  to  the  Updated  Safety  Analysis 
Report  transient  analysis.  These  proposed 
amendments  conform  to  the  guidance  of 
NUREG-1433,  Revision  1.  which  was 
previously  issued  by  the  NRC. 

The  proposed  changes  do  not  reduce  the 
level  of  qualification  or  training  and  the 
aggregate  knowledge  of  the  plant  staff 
remains  intact.  In  total,  these  changes  do  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  The  proposed  amendment  will  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  analyzed. 

The  proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated  because  the  proposed  changes  do 
not  introduce  a  new  mode  of  plant  operation, 
surveillance  test  requirement  or  involve  a 
physical  modification  to  the  plant.  These 
proposed  eimendments  generally  conform  to 
the  guidance  of  NUREG-1433,  Revision  1, 
which  was  previously  issued  by  the  NRC. 

The  proposed  changes  are  administrative 
in  nature.  The  changes  propose  to  relocate 
specifications  from  the  Technical 
Specifications  to  the  Operational  Quality 
Assurance  Plan  through  which  adequate 
control  is  maintained. 

The  proposed  changes  do  not  alter  the 
design,  function  or  operation  of  any  plant 
component  and  therefore  no  new  accident 
scenarios  are  created.  Therefore,  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated  would  not  be  created  by  these 
amendments. 

3.  The  proposed  amendment  will  not 
involve  a  significant  reduction  in  the  mai;gin 
of  safety. 


The  proposed  changes  do  not  involve  a 
significant  reduction  in  a  margin  of  safetv 
because  the  current  Technical  Specification 
requirements  for  safe  operation  of  the 
Monticello  plant  are  maintained.  The 
proposed  changes  are  administrative  in 
nature  and  do  not  involve  a  physical 
modification  to  the  plant,  a  new  mode  of 
operation  or  a  change  to  the  Updated  Safetv 
.Analysis  Report  transient  analyses  The 
proposed  changes  do  not  alter  the  scope  of 
equipment  currently  required  to  be  operable 
or  subject  to  surveillance  testing  nor  does  the 
proposed  change  affect  any  instrument 
setpoints  or  equipment  safety  functions. 

Therefore,  a  significant  reduction  in  the 
margin  of  safety  would  not  be  involved  with 
these  proposed  changes. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  ]ay  E.  Silberg, 
Esq.,  Shaw.  Pittman,  Potts  and 
Trowbridge,  2300  N  Street.  N'W, 
Washington.  DC  20037. 

NRC  Section  Chief:  Claudia  M.  Craig. 

Southern  California  Edison  Company,  et 
al..  Docket  Nos.  50-361  and  50-362, 
San  Onofre  Nuclear  Generating  Station. 
Units  2  and  3,  San  Diego  County. 
California 

Date  of  amendment  requests:  May  3. 
2000  (PCN-516). 

Description  of  amendment  requests: 
The  amendment  application  proposes  to 
revise  the  San  Onofre  Nuclear 
Generating  Station,  Units  2  and  3, 
Technical  Specification  (TS)  3.4.3,  "RCS 
Pressure  and  Temperature  (P/T) 
Limits,"  and  the  associated  Bases.  The 
proposed  change  wovdd  reduce  the 
minimum  boltup  temperature  from  86 
°F  to  65  °F  for  the  reactor  coolant  system 
during  the  period  of  time  when  the 
reactor  vessel  head  bolts  are  in  tension. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Will  operation  of  the  facility  in  accordance 
with  this  proposed  change  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

Response:  No. 

This  proposed  change  is  a  request  to  revise 
Technical  Specification  3.4.3,  "Pressure 
Temperature  Limits."  The  proposed  change 
reduces  the  Minimum  Boltup  Temperature 
(MBT)  from  ae-F  to  65°F.  During  operations 
below  86°F,  the  plant  is  in  a  shutdown  mode, 
open  to  the  atmosphere,  and  depressurized. 
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This  pmiMiscil  I  h.iiim'  liiifN  mil  cittci  t  tin- 
shapt?  (if  thf  Prcssuri-  IVrnptTatiin:  I.iniil-. 
vvhtMi  Kf.K  liir  ;;(>i)lanl  .S\sifni  (KCS) 
tfinperaluri'  is  above  H(.  h     rlierffnrt!,  the 
lirobabilitv  or  i  oiisfijutMii  es  ot  .in  a(  t  idriil 
prHviousU  nvakidlK(l  will  nul  be  iiureasmi  In 
opHraliiig  the  lac  ilitv  in  ,«  cordance  with  this 
proposed  (  liaiim;. 

Will  nptiration  of  the  facility  in  a(  i  onlam  e 
with  this  proposed  i  hange  i  reate  the 
possibililv  of  a  new  or  different  kind  of 
an  idem  from  anv  accident  previously 
evaluated ' 

Kesponse:  No 

This  proposed  {  haiige  <loes  nol  (  haiige  the 
design  or  ( onfimiralion  of  the  plant. 
I'herefore.  tliis  propose<i  change  will  not 
I  reate  'Aw  possibilitv  of  a  new  or  different 
kind  of  a(  (  ident  from  anv  ai:cident  that  has 
been  previoiislv  evaluated 

(:il  Will  operation  of  the  facililv  in 
accordanc  e  with  this  proposed  change 
involve  a  significant  rediii  tion  in  a  margin  of 
saletv' 

Response;  No 

This  proposed  i  ti.inge  involves  reducing 
lht|MnT  from  Hti  F  to  tlS  F.  This  proposed 
change  meets  the  .Amerii  an  .Society  of 
Mechanical  Kngineers  (.\.SMK)  Code 
reijuirements  for  establishing  the  minimum 
leinperature  m  the  reai  tor  pressure  vessel 
n.inge  region  when  the  pressure  dot^s  imt 
e\(  eed  lit)"'.,  of  the  pre-oper.itional 
hydrostatic  test  pressure.  .Ml  margins  of 
safety  established  by  the  .-\.SMF  C^tde 
reiiuirenients  are  maintained   The  operation 
of  the  fai  ilitv  in  .iccord.mce  with  this 
(iroposed  (  hange  will  not  involve  a 
significant  redin  tion  in  a  margin  of  safety. 

The  NRC.  staff  ha.s  reviewnd  the 
lic:ensee's  analvsis  and,  ba.sed  on  this 
review,  it  appears  that  the  three 
.standard.s  of  10  CFR  .50.92(c)  are 
satisfied.  Therefore,  the  NRC:  staff 
proposes  to  determine  that  the 
amendment  requests  involve  no 
significant  hazards  consideration. 

Attomev  for  licensee:  Douglas  K. 
Porter,  Esquire,  Southern  (California 
Edison  Company.  2244  Walnut  (".rove 
Avenue.  Rosemead,  California  91770. 

NRC  Section  Chief:  Stephen  Dembek. 

Tennessee  Valley  Authority.  Docket  So. 
50-390  Watts  Bar  Muclear  Plant,  Unit 
IIWBNI,  Rhea  Countv.  Tennessee 

Date  of  amendment  request:  April  10. 
2000  (TS  99-01 3) 

Description  of  amendment  request: 
The  proposed  amendment  requests 
NRC's  approval  to  use  the  F*  alternate 
repair  criterion  in  the  tubesheet  region 
of  the  steam  generator  (SG).  The  F* 
criterion  addresses  the  action  required 
when  degradation  has  been  detected  in 
the  top  of  the  mechanically  expanded 
portion  of  .SG  tubes  within  the  SG 
tubesheet. 

The  proposed  change  designates  a 
portion  of  the  tube  for  vvhic;h  tube 
degradation  of  a  defined  type  does  not 
necessitate  remedial  action,  except  as 


dictated  for  compliance  with  tube 
leakage  limits  as  set  forth  in  the  VVBN 
Technical  Spei:ifications  (TS).  The 
proposed  amendment  would  modify-  the 
TS  which  provide  tube  inspection 
requirements  and  acceptance  criteria  to 
determine  the  level  of  degradation  for 
which  the  tube  may  remain  in  service. 
The  proposed  amendment  would  add 
definitions  required  for  the  F*  alternate 
plugging  criterion  and  prescribe  the 
portion  of  the  tube  subject  to  the 
criterion. 

Basis  for  proposed  no  significant 
hazards  consideration  deternnnation: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  proposed  amendment  does  not  involve 
a  significant  increase  in  the  probability  or 
( onseipiences  of  an  accident  previously 
evaluated 

rhe  prHsen(  e  of  the  tubesheet  enhances  the 
tube  integrity  in  the  region  of  the  hardroll  by 
precluding  tube  deformation  beyond  its 
initial  expanded  outside  diameter.  The 
resistanc  e  to  both  tube  rupture  and  tube 
(  oUapse  is  strengthened  by  the  presence  of 
the  tubesheet  in  that  region.  MardroUing  of 
Iht!  tube  into  the  tubesheet  results  in  an 
interference  fit  between  the  lube  and  the 
tubesheet    Tube  rupture  cannot  o(  c  ur 
because  the  contact  between  the  tube  and 
tubesheet  does  not  permil  sufficient 
movement  of  lube  material.  In  a  similar 
manner,  the  tuf>esht?et  does  not  permit 
sufficient  movement  of  tuf)»'  material  to 
permit  buckling  collapse  of  the  tube  during 
postulattMl  loss-of-(ool,inl-ai  I  ident  (L()C.\) 
loadings 

The  type  of  degradation  for  which  the 
alternate  plugging  (  riterion.  F*.  has  been 
developed  (cracking  with  a  circumferential 
orientation)  can  theoreticallv  lead  to  a 
postulated  tube  rupture  event,  pnn  ided  that 
the  postulated  through-wall  circumferential 
(  rai  k  exists  near  the  top  of  the  tubesheet.  .\i\ 
evaluation  including  analvsis  and  testing  has 
lieen  performed  to  determine  the  resistive 
strength  of  roll  exp.mded  tubes  within  the 
tufiesheet.  That  evaluation  provides  the  tiasis 
for  the  acceptance  criteria  for  tube 
degradation  subject  to  the  F*  criterion. 

The  F"  length  of  nill  expansiim  is 
siiffii  lent  to  preckult^  tube  puUout  from  tube 
degr.idation  loiateii  below  the  F'  distance, 
regardless  of  the  extent  of  the  tube 
degr.idiition    i'lie  existing  tei  hnu  al 
sptM  ificalion  leakage  rate  recpiirements  and 
,i(  I  ident  analysis  assumptions  remain 
unchanged  in  the  unlikely  event  that 
significant  leakage  from  this  region  does 
o(  cur  .As  noted  afiove.  tubt-  rupture  and 
|iullout  are  not  expected  for  tubes  using  the 
F*  alternate  plugging  criterion.  .Anv  leakage 
out  of  the  tube  from  within  the  tubesheet  at 
any  elevation  in  the  luliesheet  is  fulK 
bounded  bv  the  existing  steam  generator  tube 
rupture  analvsis  included  in  the  WBN  I'nit 
1  Final  Safety  .Analysis  Report  (FS.AR).  The 
pro|)osed  alternate  plugging  criterion  (F'j 


does  not  adversely  imparl  anv  other 
previously  evaluated  design  basis  aci  ident. 

B.  The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  aci  ident  from  anv  an  ident 
previously  evaluated 

Implementation  of  the  proposed  F* 
tubesheet  alternate  plugging  i  riterion  does 
not  introduce  any  signifii  ant  i  hanges  to  the 
plant  design  basis.  I  ^se  of  the  criterion  does 
nol  provide  a  mec  hanism  to  result  in  an 
accident  initiated  outside  of  the  region  of  the 
tubesheet  expansion.  A  hypothetical  ace  ident 
as  a  result  of  any  tube  degradation  in  the 
expanded  portion  of  the  tube  would  be 
bounded  bv  the  existing  tube  rupture 
accident  analysis.  Tube  bundle  structural 
integrity  and  leaktightness  are  expected  to  be 
maintained.  Therefore,  the  proposed  change 
does  not  create  the  possibilitv  of  a  new  or 
different  kind  of  accident  from  an>  accident 
previously  evaluated. 

C.  The  proposed  amendment  does  not 
involve  a  signifii  ant  reduction  in  a  margin  of 
safety 

The  use  of  the  tubesheet  alternate  plugging 
criterion  has  been  demonstrated  to  maintain 
the  integrity  of  the  tube  bundle 
(  ommensurate  with  the  recjuirements  of 
Regulatory  (mide  1121.   'Bases  for  I'lugging 
Degraded  PWR  Steam  Generatcjr  Tubes."  for 
indications  in  the  free  span  of  tut)es  and  the 
primary  to  sec  ondary  pressure  boundary 
under  normal  and  postulated  accident 
conditions.  .Acceptable  tube  degradation  for 
the  F*  criterion  is  any  degradation  indication 
in  the  tubesheet  region,  more  than  the  F* 
distanc  e  below  either  the  bottom  of  the 
Iransilicm  between  the  roll  expansion  and  the 
unexpanded  lube,  or  the  top  of  the  tubesheet. 
whichever  is  lower.  The  safety  fac  tors  used 
in  the  verification  of  the  strength  of  the 
degraded  tube  are  consistent  with  the  safety 
fac;tors  m  the  .Americ:an  Soi  iety  of 
M(>chanic  al  Engineering  (.ASME)  Boiler  and 
Pressure  Vessel  Code  used  in  steam  generator 
(Jesign   The  F*  distanc  e  has  been  verified  bv 
testing  to  be  greater  than  the  length  of  roll 
expansion  required  to  prei  lude  both  tube? 
pullout  and  signific  ant  leakage  during 
normal  and  postulated  accident  conditions. 
Resistani:e  to  tube  pullout  is  based  upon  the 
primary  to  .secondary  pressure  differential  as 
it  ac  Is  on  the  surface  area  of  the  tube,  which 
int:ludes  the  tube  wall  cross-sec:tion,  in 
addition  to  tbt;  inside  diameter-based  area  of 
the  tube  The  leak  testing  acceptance  criteria 
are  based  on  the  primary  to  secondary 
leakage  limit  in  the  technic;al  specifications 
and  the  leakage  assumptions  u.sed  in  the 
FS.AR  ace  ident  analyses 

Implementation  of  the  alternate  tubesheet 
plugging  c  riterion  will  decxease  the  number 
of  tubes  which  must  be  taken  out  of  servic:e 
with  tube  plugs  or  repaired  with  sleeves. 
Both  plugs  and  sleeves  reduce  the  RCS  fiow 
margin;  thus,  implementation  of  the  F* 
alternate  plugging  (riterion  will  maintain  the 
margin  of  flow  that  would  otherwise  be 
reduc  eel  in  the  event  of  increased  plugging  or 
sleeving.  Based  (m  the  above,  it  is  conclucled 
that  the  proposed  change  does  nol  result  in 
a  significant  reduction  in  a  loss  of  margin 
with  respei  t  to  plant  safety  as  defined  in  the 
FS.AR  or  the  bases  of  the  VVBN  tec  hnical 
specifications. 
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The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  General 
Counsel,  Tennessee  Valley  Authority, 
400  West  Summit  Hill  Drive,  ET  lOH, 
Knoxville,  Tennessee  37902. 

NRC  Section  Chief:  Richard  P. 
Correia. 

Tennessee  Valley  Authority  (TVA), 
Docket  No.  50-390  Watts  Bar  Nuclear 
Plant  (WBN).  Unit  1.  Rhea  County. 
Tennessee 

Date  of  amendment  request:  April  10, 
2000  (TS  99-014). 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  WBN  Unit  1  Technical  Specification 
(TS)  to  incorporate  new  requirements 
associated  with  steam  generator  (SG) 
tube  inspection  and  repair.  The  new 
requirements  establish  an  alternate 
voltage  based  SG  tube  repair  criteria  at 
tube  support  plate  and  Flow 
Distribution  Baffle  plate  intersections. 
This  change  is  consistent  with  NRC 
Generic  Letter  95-05  "Voltage-Based 
Repair  Criteria  for  Westinghouse  Steam 
Generator  Tubes  Affected  By  Outside 
Diameter  Stress  Corrosion  Cracking." 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

A.  The  proposed  amendment  does  not 
involve  a  signific;ant  inc:rease  in  the 
probability  or  consecjuences  of  an  accident 
previously  evaluated. 

Tube  burst  criteria  are  inherently  satisfied 
during  normal  operating  conditions  due  to 
the  proximity  of  the  tube  support  plate.  Test 
data  indicates  that  tube  burst  cannot  occur 
within  the  tube  support  plate  (TSP).  even  for 
tubes  which  have  100  perc;enl  through-wall 
electric  discharge  machining  (EDM)  notches, 
O.?,^  inches  long,  provided  that  the  TSP  is 
adjacent  to  the  notched  area.  .Sinc:e  tube  to 
tube  support  plate  proximity  precludes  tube 
burst  during  normal  operating  conditions, 
use  of  the  criteria  must  retain  tube  integrity 
characteristics  which  maintain  a  margin  of 
.safety  of  1.43  limes  the  bounding  faulted 
c;ondition  [main  steam  line  break  (MSLB)] 
differential  pressure  of  2405  psig.  As 
previously  slated,  the  Regulatory  Guide  (RG) 
1.121  criterion  requiring  maintenance  of  a 
safety  factor  of  1.43  times  the  MSLB  pressure 
differential  on  tube  burst  is  satisfied  by  '4- 
inch  diameter  tubing  with  bobbin  coil 
indications  with  signal  amplitudes  less  than 
Vm  =  6.03  volts,  regardless  of  the  indicated 
depth  measurement.  At  the  fiow  distribution 


baffle  (FDB),  a  safety  factor  of  3  against  the 
normal  operating  condition  DP  is  applied; 
here  a  voltage  of  Vsi.  =  3.81  volts  satisfies  the 
burst  capability  recommendation. 

The  upper  voltage  repair  limit  (Viri  )  will 
be  determined  prior  to  each  outage  using  the 
most  recently  approved  NRC  database  to 
determine  the  tube  structural  limit  (Vm  ).  The 
struc:tural  limit  is  reduced  bv  allowances  for 
nondestructive  examination  (NDE) 
uncertainty  (Vndk)  and  growth  (Vc)  to 
establish  Vi  ri  .  As  an  example,  the  NDE 
uncertainty  component  of  20  percent  and  a 
voltage  growth  allowance  of  30  percent  per 
full  power  year  can  be  utilized  to  establish 
a  Vi  RI  of  3.71  volts  for  TSP  indications,  and 
2.34  volts  for  the  FDB  indications.  The  20 
percent  NDE  uncertainty  represents  a  square- 
root-sum-of-the-squares  (SRSS)  combination 
of  probe  wear  uncertainty  and  analyst 
variability.  The  flaw  growth  allowance 
should  be  an  average  growth  rate  or  30 
percent  per  effective  full  power  year, 
whichever  is  larger.  The  30  percent  growth 
allowance  used  to  determine  V|  ri   is 
c  onservative  for  the  current  conditions  at 
WBN  I'nit  1.  The  most  current  NRC 
approved  database,  contained  in  EPRI 
[Electric  Power  Research  Institute)  ,NP-7480- 
L.  Addendum  2.  was  used  to  establish  the 
V,  K,  values  for  the  FDB  and  TSP 
intersections.  Once  approved  by  NRC.  the 
industry  protocol  for  updatin_g  the  database 
will  be  followed  by  TVA.  ensuring  that  the 
most  (  urrent  database  is  utilized  for  hiture 
applications  of  the  criteria. 

Relative  to  the  expected  leakage  during 
ai(  ident  condition  loadings,  it  has  been 
previously  established  that  a  postulated 
MSLB  outside  of  containment  but  upstream 
of  the  main  steam  isolation  \alves  (MSIV) 
represents  the  most  limiting  radiological 
condition  relative  to  the  alternate  \oltage 
based  repair  criteria.  In  support  of 
implementation  of  the  revised  repair  limit,  it 
will  be  determined  whether  the  distribution 
of  cracking  indications  at  the  tube  support 
plate  intersections  during  future  cycles  are 
projec;ted  to  be  such  that  primary  to 
sec:ondary  leakage  would  result  in  site 
boundary  doses  within  a  fraction  of  the  10 
CFR  100  guidelines  or  control  room  doses 
within  the  10  CFR  50.  Appendix  .A.  General 
Design  Criteria  (GDC)-19  limit.  .A  separate 
calculation  has  determined  this  allowable 
MSLB  leakage  limit  to  be  10  gallons  per 
minute  (gpm)  in  the  faulted  loop  assuming  a 
reactor  c;oolant  system  (RCS)  dose  equivalent 
iodine  concentration  of  1.0  mCi/gm.  The 
establishment  of  the  10  gpm  leak  rate  value 
is  controlled  by  the  0  to  2  hour  offsite  doses 
at  the  site  boundary  for  the  accident  initiated 
iodine  spike  case,  not  control  room  dose. 

The  methods  for  calculating  the 
radiological  dose  consequences  for  this 
MSLB  are  consistent  with  FSAR  Chapter  15 
and  therefore,  the  WBN  licensing  basis.  TVA 
bases  the  calculated  thyroid  dose 
consequences  on  conversion  factors  from  the 
International  Commission  on  Radiation 
Protection  (ICRP)  Publication  2. 

In  summary,  the  calculated  radiological 
consequences  of  the  exclusion  area  boundary 
and  the  low  population  zone  are  larger  than 
previously  reported  for  the  postulated 
sleamline  break  event  due  to  the  increased 


leakage  and  more  conservative  iodine  spiking 
factors.  However,  the  calculated  radiological 
consequences  remain  in  compliance  with  the 
guidelines  in  the  Standard  Review  Plan. 
Chapter  15,  10  CFR  50,  Appendix  A.  GDC- 
19  and  10  CFR  100  reported  for  the 
postulated  sleamline  break  event.  Therefore, 
it  is  concluded  that  the  proposed  changes  do 
not  result  in  a  significant  increa.se  in  the 
radiological  consequences  of  an  accident 
previously  analyzed. 

Consistent  with  the  guidance  of  Section  2.c 
of  Generic  Letter  (GL)  95-05.  the  WBN  l^nit 
1  MSLB  leak  rate  analysis  performed  prior  to 
returning  the  SGs  to  service  may  be 
performed  based  on  the  projected  next  end- 
of-cycle  (EOC)  voltage  distribution  or  the 
actual  measured  distribution  at  a  given 
outage.  The  method  to  be  used  for  the  first 
outage  when  outside  diameter  stress 
corrosion  cracking  (ODSCC)  indic:ation 
growth  rates  are  available  will  be  based  on 
the  indic;ations  found  during  that  outage.  As 
noted  in  GL  95-05.  it  ma\  not  alwavs  be 
practical  to  complete  EOt^  calc  ulations  prior 
to  returning  the  SGs  to  service.  Lnder  these 
(:ir(;umstances.  it  is  acceptable  to  u.se  the 
ac:tual  measured  bobbin  voltage  distribution 
instead  of  the  proiected  EOC  voltage 
distribution  to  determine  whether  tlie 
reinirting  criteria  is  being  satisfied. 

Therefore,  as  implementation  nf  the  1.0 
volt  \oltage-based  re[)air  c  riteria  at  WBN  I'nit 
1  does  not  adversely  affect  steam  generator 
tube  integrity  and  implementation  is  shown 
to  result  in  acceptable  radiological  dose 
c  onsequenc  es.  the  proposed  TS  change  does 
not  result  in  a  significant  increase  in  the 
probability  or  consequenc;es  of  an  accident 
previously  evaluated  within  the  WBN  Final 
Safely  .Analysis  Report  (FS.AR). 

B  The  proposed  amendment  does  not 
create  the  possibilit\'  of  a  new  or  different 
kind  of  ac:(  ident  from  pre\  iously  anahzed 

Implementation  of  the  proposed  steam 
generator  tube  alternate  voltage  based  repair 
c  riteria  (1.0  volts)  does  not  introduce  any 
significant  changes  to  the  plant  design  basis. 
Neither  a  single  or  multiple  tube  rupture 
event  would  be  expecrted  in  a  steam  generator 
in  which  the  repair  limit  has  been  applied 
(during  all  plant  conditions). 

The  bobbin  probe  \  oltage-based  tube  repair 
criteria  of  1.0  volt  is  supplemented  by: 
enhanced  eddy  current  inspection  guidelines 
to  provide  c:onsistency  in  voltage 
normalization,  a  100  percent  edd\  c  urrent 
inspection  sample  size  at  the  tube  supjiort 
plate  ele\ations.  and  rotating  pancake  coil 
(RPC)  inspection  requirements  for  the  larger 
indications  left  in  service  to  charac  terize  the 
principal  degradation  as  ODSCC. 

T\'.A  will  implement  a  maximum  normal 
operating  condition  primary  to  secondar\ 
leakage  rate  limit  of  600  gallons  per  da\  (gpd) 
total  primary  to  secondary  leakage  and  150 
gpd  primary  to  secondary  leakage  per  steam 
generator  to  help  preclude  the  potential  for 
excessive  leakage  during  all  plant  i;onditions. 
The  150  gpd  leakage  limit  is  more  restrictive 
than  the  current  TS  operating  leakage  limit 
(of  500  gpd)  and  is  intended  to  provide 
additional  margin  to  accommodate  a  stress 
corrosion  c:rack  which  might  grow  at  a  greater 
than  expected  rate  or  unexpectedly  extend 
outside  the  thickness  of  the  tube  supj)ort 
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plate.  Leakage  tn-iiilmg  i  ,i|).il)ilil\  t  imsishtni 
with  VA'Hl  Ki'iiort  lK-in47HH.  "I'liiii.irN  Ic. 
SiK.iintlarv  l.i'.ik  (.uidi'lini-s"  li.is  ln'tMi 
impli^menti'il  al  WHN  1  nil  I 

As  steam  geiier.ili  ir  liitu'  iiiti's;iil\  ii|iiin 
iiiiplemeiilatioii  ut  the  1  0  u)ll  rrp.iii  limit 
I  out  in  lies  Ici  be  m.iinlniiii'd  thnuiKli  m 

SITVK  I'  Inspi'l  llllM  iliul  pnMl.ir\    In  sn  nIhi.lIA 
Ir.ik.if^i'  niDllltdrmg.  lll>'  |iiism1jiIiI  v  nt  .1  Iieu 
iir  (lilft'i-cnl  kiriil  nt  .11  1  iilriil  Irnm  .iiiv 
.11  I  ideiil  prt'V  HiiisU  rv.iliiiiled  is  tml  <  umIi'iI 

('   The  prnpiis.'d  .nili'lldini'nl  dues  niil 
iiiviiKi'  ,1  sik^iiitii  ,i[il  rrdiii  tiiin  III  .1  m.iruin  ut 
s,ltet\ 

I'lie  use  nl  tlir  \  n|  taUf- li.lsed  hiitlliin  pinlif 
tube  siippiirl  pi. lie  ele\,ili(in  n'[).iir  1  nteri.i  ,il 
WUNl'iiil  1  m.iiiit.iiMs  sli'.im  neiier.itiir  tube 
iMlej;ril\  1  iimiiii'iisurHl"'  vvilh  ihe  1  nliTi.i  ul 
Kej;ul,itni\  Cuidf  IKCI  t   I -' 1    K( .  1   1  i  I 
des(  ribes  .1  melliiid  ,11  i  epi.ilile  In  the  NKC 
stdtl  tnr  meetJiigt.DCs  U,  1'.     il.,ind   l.i  b\ 
redui.illg  the  prnb.ibiliU  m  the  i.nnsequenres 
of  steatll  generator  lube  rupture    I'his  is 
accoinphshed  bv  deli'iininiiiL;  tbr  bniilmg 
rondilioiis  of  (legrad.ilmii  nl  sIimih  i;iMiei,ilMi 
tubing,  as  eslabbshed  b\  111  ser\  n  e 
iiispiM  tinn,  tnr  wbii  li  lubes  uilh 
uiuii  I  epi.itile  (  iMi  king  should  be  lemnved 
hom  si'PMie   I  pun  iinplerneiil.ilioii  of  the 
[iroposeii  (  lilerla.  e\eit  under  the  worst  i  asc 
i  nlldlllnlls,  thr  nc  i  urrrlli  f  nt  (  )I)S{X!  at  the 
lubf  suppnrt  pl.llr  i'|r\  .iliniis  is  lint  f\pi'i  li'd 
In  le.id  In  .1  sIimmi  gi-ie'ralni   lutie  iiiptiili' 
event  during  liorin.il  ni  tanlted  plant 
( iinditiniis    The  [.(  W  distribution  o(  crack. 
indh  aliniis  ,it  llu'  lube  sujipnrt  plate 
eli'\,ilinns  IS  1  niitirini'd  In  result  III 
Hcceplabli' priin,n\  In  mm  ondar\  le.ik.ige 
iliiring  all  plant  1  nndilmiis  and  thai 
radiologii  a  I  1  misfipi'Mn  I's  ii''  iml  .ht\  'i  --fK 
impai.ted 

A.s  a  preventative  measure,  a  total  of  J  U 
tubes  are  e\(  ludeil  fnjin  the  dppli(  ation  ol 
ihi'  ( )I).SIX  .  I  riteri.i  bi'i  nusc  of  thi'  1  onibin''d 
eltei.ls  of  lnss-ol-(  ool,inI-,ii  1  ident  |I,()(  :.\|  •- 
safe  shutdown  e,irth(iu<iki'  (S.Si:)  on  thi-  sI.miu 
generator  (oinp<inenl  (.is  ri-<iuiriHl  b\  (IDC  J) 
it  was  (letertnined  that  tube  delorniation  or 
through-wall  cracks  could  occur  in  these 
tubes. 

As  noluil  previ(>u.slv.  inifili'nu'nl.iiinn  ol 
the  tiihi^  support  platiMiileisi'i  imn  vnlt.igr 
based  rep.iir  i.rileria  will  dri  pms.'  i!i.> 
iiuniher  of  tiil)es  vvhii  h  niiisl  be  rep.nred    I  ]f 
install.ition  of  steam  gener.itor  tube  plugs 
recliK  es  tlie  KCS  How  rn.irgiii    Thus, 
implementation  of  the  It)  volt  repair  limil 
will  niaintam  ili"  m.irgin  of  flow  that  won!  I 
otherwise  lie  rediii  ed  in  the  event  of 
increased  lul"'  plugging. 

The  NK( :  staff  h.is  reviewed  the 
lii;en.stM''s  aii.ilysis  and.  based  1111  thi.s 
review,  it  .ippe.irs  (li.tl  the  three 
staiid.irds  id  10  CFK  fiO  <)2((  )  ire 
satisfied   Therefore,  the  NKC  staff 
proposes  to  deteriliiile  tfiat  tfie 
ciiiiendinent  reciuest  involves  no 
signifit.anl  hazards  ( onsideriitlon 

AttonifV  for  III  I'lisi'i'  (a-ner.ii 
(  ounsel,  Tennessee  V'.iliev  .\iithont\ . 
41)0  West  .Suintiiit  liill  Drive   1:T  Kill 
Knoxville.  Tennessee  .t7<Mi:j 

MiC  Sfition  Chii'l   Kit  hard  I', 
(iorreid. 


Notice  of  Issuance  of  Amendments  to 
Facility  Operating  Licenses 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
(a)inniission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954.  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations 
The  Commission  has  made  appropriate 
findings  as  required  bv  the  Act  and  the 
Commission's  rules  and  regulations  in 
10  C"FR  Chapter  1,  which  are  set  forth  in 
the  license  amendment. 

Notice  of  (Consideration  of  Issuance  of 
Amendment  to  Facilitv  Operating 
License,  Proptised  No  Signifit:ant 
Hazards  (Consideration  Determination, 
and  Opportunitv  for  .^  Hearing  in 
connection  with  these  actions  was 
published  m  the  Federal  Register  as 
indicated 

Unless  otherwise  indit;ated,  the 
(aimmission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
(.ategorical  exclusion  in  accordance 
with  10  (T'R  51.2:i   Therefore,  pursuant 
to  lOCFR  .51.22(b).  no  environmental 
impact  statement  or  environmental 
as.sessmenf  need  be  prepared  for  these 
amendments.  If  the  (Commission  has 
prejiared  an  environmental  assessment 
iiniier  the  special  circumstances 
provision  in  10  CFR  51.12(h)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated 

For  further  details  with  respect  to  tiie 
,11  tion  sef-  (1)  the  applications  for 
amendment.  (2)  the  amendment,  ami  Ct) 
the  (Commission's  related  letter,  .Safetv 
Evaluation  and/or  Hnvironmental 
Assessment  as  indicated   All  of  these 
items  are  available  for  public,  inspection 
at  the  (Commission's  Publii  Document 
Room,  the  Celman  Huilding.  2120  L 
.Street,  \\V  .  Washingtnii.  DC.  and 
elei  troni(allv  from  the  ADANLS  Public 
Librar\  compiment  on  the  NRC  Web 
site,  http    "\^^\'^\  nn  i;in{x]u'  Elec  trnnn 
Keadinu  Room) 

iliiroliiui  PmviT  f'  Li'^ht  ( junpunv.  ft  nl  . 
Pdi  krt  .Vos    10-.IJ5  and  5()-.!24. 
Brunswick  StiHin)  Eli'itnc  Plnnt.  {'nits  1 
unci  2.  nniiiswii  k  (.'onnfv.  \ortb 
(Airolina 

Diitr  0/  iipplication  tor  iinwrnimrnts 
N'nvember  2:t.  149') 

Hni'i  ({fS(  riptioii  ol  iimrndnifiits    The 
.imendmenfs  changed  Technical 
Spec  ifi(  ation  5  5  7.c  1.  ' A'entilatnin 
Filter  Testing   "  The  testing  criteria  have 
been  (  hanged  to  be  1  nnsistent  with  the 
NRC  request  111  (^Mieric    Lett-r  49-02. 
Lalioratorv  Testing  of  Nuc  lear-(irade 
.\i  tivated  (Charcoal." 


Date  ofissuar\ce:  May  16.  2000. 

Efffctivf  date:  May  16,  2000. 

Amendment  Nos.:  209  and  2:i7. 

Facility  Operating  License  \'os  DPR- 
71  and  DPR-62:  Amendments  change 
the  Technical  .Specifications. 

Date  of  initial  notice  m  Federal 
Register:  December  29.  1999  (64  FR 
73086)  The  (Commission's  related 
evaluation  of  the  amendments  is 
(contained  in  a  Safety  Evaluation  dated 
May  16,  2000. 

\'o  significant  hazards  consideration 
comments  received:  No. 

Commonwealth  Edison  Com  pan  v. 
Docket  \'os  STN  50-A54  and  SfX  50- 
455.  Byron  Station.  I  'nit  \os   1  and  2. 
Ogle  County,  Illinois 

Docket  Sos.  STN  50-456  and  STN  50- 
457,  Braidwood  Station,  Vnit  Nos.  1  and 
2,  Will  County.  Illinois 

Date  of  application  for  amendments: 
December  22.  1999.  as  supplemented  on 
March  1.  2000. 

Brief  description  of  amendments:  The 
amendments  relocate  Reactor  (Coolant 
System  (R(CS)  related  cycle-specific: 
parameter  limits  from  the;  technic:al 
specifuiations  to.  and  thus  expanding, 
the  Core  Operating  Limits  Reports 
(COLRs)  for  Byron,  Units  1  and  2.  and 
Braidwood.  Units  1  aiid  2. 

Date  of  issuance:  May  15,  2000. 

Effective  date:  immediately,  to  be 
implemented  within  30  days. 

Amendment  Nos  :  113  and  lOfi. 

Facility  Operating  License  Nos.  .\PF- 
37.  NPF-66.  NPF-72  and  NPF-77:  The 
amendments  revised  the  Technical 
Specifii:atic)n.s. 

Date  of  initial  nonce  in  Federal 
Register:  February  23.  2000  (b5  FR  9003). 
The  March  1.  2000,  submittal  provided 
additional  clarifying  information  that 
did  not  change  the  initial  pro[)osed  no 
significant  hazards  consideration 
diHermination. 

The  (Commission's  rel.ited  e\  aluation 
of  the  amendments  is  i:ontained  in  a 
Safety  Evaluation  dated  May  15.  2000. 

No  signific,ant  hazards  consideration 
comments  received:  No 

Commonwealth  Edison  Company, 
Docket  Nos  50-373  and  50-374.  LaSalle 
County  Station.  I 'nits  1  and  2.  LiSnlle 
(A>unty.  Illinois 

Date  0/  application  far  amemlments: 
[ulv  14.  1999,  as  sujiplemented  on 
lanuary  21.  Februar\'  15,  Februarv  23, 
March  10,  March  24  March  31  (two 
letters),  .Aipril  7  and  April  14,  2000 

Brief  description  of  amendments.  The 
amendments  increase  the  maximum 
reactor  c;ore  power  level  to  3489 
megawatt.s  thermal:  an  increas*'  of  5 
percent  of  rated  core  thermal  power,  for 
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LaSalle  County  Station,  Units  1  and  2. 
In  addition,  the  proposed  amendments 
correct  a  non-conservative  value  in  the 
upper  limit  for  drywell  and  suppression 
chamber  internal  pressure  that  was 
discovered  during  the  course  of  the 
power  uprate  review. 

Date  of  issuance:  May  9,  2000. 

Effective  date:  For  Unit  1, 
immediately,  to  be  implemented  within 
60  days;  for  Unit  2,  immediately,  to  be 
implemented  prior  to  start  up  of  cycle 
9. 

Amendment  Nos.:  140  and  125. 

Facility  Operating  License  Nos.  NPF- 
11  and  NPF-18:  The  amendments 
revised  the  license  and  Technical 
Specifications. 

Date  of  initial  i\otice  in  Federal 
Register:  August  25,  1999  (64  FR  46427). 
The  letters  dated  January  21,  February' 
15,  February  23,  March  10.  March  24. 
two  letters  on  March  31,  April  7,  and 
April  14,  2000,  contain  supplemental, 
clarifying  information  that  did  not 
change  the  staffs  initial  proposed  no 
significant  hazards  consideration 
determination. 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  May  9,  2000. 

No  significant  hazards  consideration 
comments  received:  No. 

Commonwealth  Edison  Company, 
Docket  No.  50-374,  LaSalle  County 
Station,  Unit  2,  LaSalle  County,  Illinois 

Date  of  application  for  amendment: 
February  28,  2000,  as  supplemented  on 
April  28,  2000 

Brief  description  of  amendment:  The 
amendment  increases  the  Technical 
Specification  safety  limit  for  the 
Minimum  Critical  Power  Ratio  from 
1,08  for  two  loop  operation  and  1.09  for 
single  loop  operation  to  1.11  and  1.12. 
respectively. 

Date  of  issuance:  May  17,  2000. 

Effective  date:  Immediately,  to  be 
implemented  within  60  days. 

Amendment  No^- 126. 

Facility  Operating  License  No.  NPF- 
18:  The  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  March  22,  2000  (65  FR  15377). 
The  April  28,  2000,  submittal  provided 
clarifying  information  that  did  not 
change  the  initial  proposed  no 
significant  hazards  consideration 
determination. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  May  17,  2000. 

No  significant  hazards  consideration 
comments  received:  No. 


Duke  Energy  Corporation,  et  al.  Docket 
Nos.  50-413  and  50-414.  Catawba 
Nuclear  Station.  Units  1  and  2.  York 
County.  South  Carolina 

Date  of  application  for  amendments: 
August  4,  1999,  as  supplemented  by 
letter  dated  April  19,  2000. 

Brief  description  of  amendments:  The 
amendments  revise  the  Technical 
Specifications  (TS)  Limiting  Conditions 
for  Operation  for  Reactor  Coolant 
System  (RCS)  Subcooling  Margin 
Monitor  in  TS  Table  3.3.3-1  and  revise 
the  functions  associated  with 
surveillance  requirements  for  RCS 
Loops-Test  Exceptions  in  TS  3.4.17.  By 
letter  dated  April  19,  2000,  the  licensee 
withdrew  the  proposal  to  relocate  the 
Auxiliary  Feedwater  Loss  of  Offsite 
Power  function  from  TS  3.3.2-1  to  TS 
3.3,2-1.  The  other  changes  requested  by 
August  4,1999,  application  were 
addressed  under  separate 
correspondence. 

Date  of  issuance:  May  19,  2000. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  30  days  from  the  date  of 
issuance. 

Amendment  Nos.:  186  and  179. 

Facility  Operating  License  Nos.  NPF- 
35  and  NPF-52:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  September  8,  1999  (64  FR 
48861) 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  May  19,  2000, 

No  significant  hazards  consideration 
comments  received:  No 

Entergy  Operations,  Inc..  Docket  No.  50- 
313,  Arkansas  Nuclear  One.  Unit  No.  1. 
Pope  County.  Arkansas 

Date  of  amendment  request:  August 
18,  1999,  as  supplemented  by  letter 
dated  April  20.  2000. 

Brief  description  of  amendment:  The 
requested  change  would  revise 
Technical  Specification  3.5.3.  "Safety 
Feature  Actuation  System  Setpoints," 
and  its  associated  Bases  to  allow  for  an 
increase  to  the  low  reactor  coolant 
system  pressure  setpoint.  This  setpoint 
change  was  requested  to  account  for 
additional  instrument  uncertainties 
associated  with  cable  insulation 
resistance  effects  and  to  allow  for  the 
plugging  of  up  to  1200  tubes  in  each 
steam  generator. 

Date  of  issuance:  May  10,  2000. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  30  days  from  the  date  of 
issuance. 

Amendment  No.:  207. 


Facility  Operating  License  No.  DPR- 
51:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
RegisUr:  January  26.  2000  (65  FR  4270) 
The  April  20,  2000.  letter  provided 
clarifying  information  that  did  not 
change  the  scope  of  the  August  18, 
1999,  application  and  the  initial 
proposed  no  significant  hazards 
consideration  determination. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  May  10,  2000. 

No  significant  hazards  consideration 
comments  received:  No. 

Entergy'  Operations.  Inc..  Docket  No.  50- 
382,  Waterford  Steam  Electric  Station. 
Unit  3.  St.  Charles  Parish.  Louisiana 

Date  of  amendment  request:  July  15. 
1999.  as  supplemented  by  letters  dated 
March  29.  2000.  April  13'.  2000.  April 
25.  2000.  and  May  9.  2000. 

Brief  description  of  amendment:  The 
amendment  changed  the  Technical 
Specifications  to  institute  a  Technical 
Specification  Bases  Control  Program 
and  to  provide  for  record  retention  as 
specified  in  the  Quality  Assurance 
Program  Manual. 

Date  of  issuance:  May  9,  2000. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented  60 
days  from  the  date  of  issuance. 

Amendment  No.:  161 

Facility  Operating  License  No.  NPF- 
38:  The  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  lAnuary  26.  2000  (65  FR  4274). 
The  supplements  dated  March  29,  2000, 
April  13.  2000.  April  25.  2000.  and  May 
9,  2000.  did  not  change  the  scope  of  the 
initial  proposed  no  significant  hazards 
consideration  determination. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  May  9.  2000,  No 
significant  hazards  consideration 
comments  received:  No. 

Entergy  Operations.  Inc..  Docket  No.  50- 
382.  Waterford  Steam  Electric  Station. 
Unit  3.  St.  Charles  Parish.  Louisiana 

Date  of  amendment  request:  July  19. 
1999. 

Brief  description  of  amendment:  The 
proposed  change  modifies  Technical 
Specification  4.5.2.f  2  by  increasing  the 
performance  requirement  for  the  low 
pressure  safety  infection  pumps. 

Date  of  issuance:  May  10.  2000. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  60  days  from  the  date  of 
issuance. 

Amendment  No.  162. 
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Facility  Operating  License  No.  NPF- 
38:  The  amendmiTit  njvi.sod  the 
Technical  Specifications 

Date  uf  initial  notue  in  Federal 
Register:  ]AnuAT\  lifi,  2()()()  (85  FK  4277). 

The  Ciimmi.ssion  s  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  May  10,  2000. 

No  significant  hazards  consideration 
comments  received:  No 

Entergy  Operations,  Inc  ,  Docket  No  50- 
382.  Waterford  Steam  Electric  Station. 
Unit  3.  St.  Charles  Parish,  Louisiana 

Date  of  amendment  request:  luly  29, 
1999 

Brief  description  of  amendment:  The 
amendment  changed  the  Technical 
Specifications  (TS)  to  extend  the 
allowable  outage  time  to  seven  days  for 
one  containment  spray  system  ((^SS) 
train  inoperable  A  new  ACH'KJN  has 
been  added  to  provide  a  shutdown 
requirement  for  the  inoperability  of  two 
CSSs.  The  associated  changes  to  TS 
Bases  are  included.  However,  the 
licensee  requested  MODE  4  end  state  for 
TS  3.6.2.1  is  being  deferred 

Date  of  issuance:  May  15,  2000, 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented  90 
days  &om  the  date  of  issuance. 

Amendment  No.:  1B3. 

Facility  Operating  License  No.  NPF-38: 
The  amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  February  9,  2000  (65  FR  6406). 
The  Commission's  related  evaluation  uf 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  May  15,  2000. 

No  significant  hazards  consideration 
comments  received:  No. 

PECO  Energy  Company.  Docket  Nos. 
50-352  and  50-353,  Limerick 
Generating  Station  iL(iS).  Units  1  and  2. 
Montgomery  County.  Pennsylvania 

Date  of  application  for  amendments: 
June  22,  1999.  as  supplemented  January 
3,  2000. 

Brief  description  of  amendments:  The 
amendments  remove  the  recirculation 
system  motor  generator  set  stop 
surveillance  requirement  from  the  LGS 
Units  1  and  2  Te(:hnic:al  Specifications. 

Date  of  issuance:  May  H,  2000. 

Effective  date:  Both  units — As  of  date 
of  issuance,  to  be  implemented  within 
30  days. 

Amendment  Nos.:  142  and  104. 

Facility-  Operating  Uiensc  Nos  NPF- 
39  and  NPF-85  The  amendments 
revised  the  Technii;al  Specifications 

Date  of  initial  notice  in  Federal 
RegisUr:  September  8,  1999  (H4  FR 
48864).  The  January  3,  2000,  letter 
provided  clarif\'ing  information  that  did 
not  change  the  initial  proposed  no 


significant  hazards  consideration 
determination  or  expand  the  scope  of 
the  original  Federal  Register  Notice. 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  May  8.  2000 

No  significant  hazards  consideration 
comments  re<:eived:  No 

Notice  of  Issuance  of  Amendments  to 
Facility  Operating  Licenses  and  Final 
Determination  of  No  Significant 
Hazards  Consideration  and 
Opportunity  for  a  Hearing 

(Exigent  Public  Announcement  or 
Emergency  Circumstances) 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
("ommission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application  for  the 
amendment  complies  with  the 
standards  and  requirements  of  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act),  and  the  Commission's  rules 
and  regulations.  The  Commission  has 
made  appropriate  findings  as  required 
by  the  Act  and  the  Commission's  rules 
and  regulations  in  10  CFR  Chapter  I, 
which  are  set  forth  in  the  license 
amendment. 

Because  of  exigent  or  emergency 
circumstances  associated  with  the  date 
the  amendment  was  needed,  there  was 
not  time  for  the  Commission  to  publish, 
for  public  comment  before  issuance,  its 
usual  30-day  Notice  of  Consideration  of 
Issuance  of  Amendment,  Proposed  No 
Significant  Hazards  Consideration 
Determination,  and  Opportunity  for  a 
Hearing. 

For  exigent  circumstances,  the 
Commission  has  either  issued  a  Federal 
Register  notice  providing  opportunity 
for  public  comment  or  has  used  local 
media  to  provide  notice  to  the  public  in 
the  area  surrounding  a  licensees  facility 
of  the  licensee's  application  and  of  the 
Commission's  proposed  determination 
of  no  significant  hazards  consideration. 
The  Commission  has  provided  a 
reasonable  opportunity  for  the  public  to 
comment,  using  its  best  efforts  to  make 
available  to  the  public  means  of 
communication  for  the  public  to 
respond  quickly,  and  in  the  case  of 
telephone  comments,  the  comments 
have  been  recorded  or  transcribed  as 
appropriate  and  the  licensee  has  been 
informed  of  the  public  comments. 

In  circumstances  where  failure  to  act 
in  a  timely  way  would  have  resulted,  for 
example,  in  derating  or  shutdown  of  a 
nuclear  power  plant  or  in  prevention  of 
either  resumption  of  operation  or  of 
increase  in  power  output  up  to  the 
plant's  licensed  power  level,  the 


Commission  may  not  have  had  an 
opportunity  to  provide  for  public 
comment  on  its  no  significant  hazards 
consideration  determination.  In  such 
case,  the  license  amendment  has  been 
issued  without  opportunity  for 
comment.  If  there  has  been  some  time 
for  public  comment  but  less  than  30 
days,  the  Commission  may  provide  an 
opportunity  for  public  comment.  If 
comments  have  been  requested,  it  is  so 
stated.  In  either  event,  the  State  has 
been  consulted  by  telephone  whenever 
possible. 

Under  its  regulations,  the  Commission 
may  issue  and  make  an  amendment 
immediately  effective,  notwithstanding 
the  pendency  before  it  of  a  request  for 
a  hearing  from  any  person,  in  advance 
of  the  holding  and  completion  of  any 
required  hearing,  where  it  has 
determined  that  no  significant  hazards 
consideration  is  involved. 

The  Commission  has  applied  the 
standards  of  10  CFR  50.92  and  has  made 
a  final  determination  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  basis  for  this 
determination  is  contained  in  the 
documents  related  to  this  action. 
Accordingly,  the  amendments  have 
been  issued  and  made  effective  as 
indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  application  for 
amendment,  (2)  the  amendment  to 
Facility  Operating  License,  and  (3)  the 
Commission's  related  letter,  Safety 
Evaluation  and/or  Environmental 
Assessment,  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington,  DC,  and 
electronically  from  the  ADAMS  Public 
Library  component  on  the  NRC  Web 
site,  http://\^'ww. nrc.gov  (the  Electronic 
Reading  Room). 

The  Commission  is  also  offering  an 
opportunity  for  a  hearing  with  respect  to 
the  issuance  of  the  amendment.  By  June 
14,  2000,  the  licensee  may  file  a  request 
for  a  hearing  with  respect  to  issuance  of 
the  amendment  to  the  subject  facility 
operating  license  and  any  person  whose 
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interest  may  be  affected  by  this 
proceeding  and  who  wishes  to 
participate  as  a  party  in  the  proceeding 
must  file  a  written  request  for  a  hearing 
and  a  petition  for  leave  to  intervene. 
Requests  for  a  hearing  and  a  petition  for 
leave  to  intervene  shall  be  filed  in 
accordance  with  the  Commission's 
'Rules  of  Practice  for  Domestic 
Licensing  Proceedings"  in  10  CFR  part 
2.  Interested  persons  should  consult  a 
current  copy  of  10  CFR  2.714  which  is 
available  at  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington.  DC  and 
electronically  from  the  ADAMS  Public 
Library  component  on  the  NRC  Web 
site,  http://www.nrc.gov  (the  Electronic 
Reading  Room).  If  a  request  for  a  hearing 
or  petition  for  leave  to  intervene  is  filed 
by  the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition;  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  a  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioners 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisf\'  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 


controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  tJie 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses.  Since  the  Commission  has 
made  a  final  determination  that  the 
amendment  involves  no  significant 
hazards  consideration,  if  a  hearing  is 
requested,  it  will  not  stay  the 
effectiveness  of  the  amendment.  Any 
hearing  held  would  take  place  while  the 
amendment  is  in  effect. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatorv  Commission. 
Washington.  DC  20555-0001.  Attention: 
Rulemakings  and  Adjudications  Staff  or 
may  be  delivered  to  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC,  by  the  above  date.  A 
copy  of  the  petition  should  also  be  sent 
to  the  Office  of  the  General  Counsel, 
U.S.  Nuclear  Regulator\'  Commission. 
Washington,  DC  20555^001,  and  to  the 
attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  a  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of  the 
factors  specified  in  10  CFR 
2.714(a)(l)(i)-(v)  and  2.714(d). 


Detroit  Edison  Company.  Docket  No 
50-341,  Fermi  2.  Monroe  Count},'. 
Michigan 

Date  of  amendment  request:  Mav  8, 
2000. 

Description  of  amendment  request: 
The  amendment  revises  Technical 
Specification  Surveillance  Requirement 
3.8.1.9  to  increase  the  limit  for  the  peak 
transient  voltage  measured  following  a 
full-load  rejection  by  the  emergency 
diesel  generator  that  is  being  tested. 

Date  of  issuance:  May  9,  2000. 

Effective  date:  As  of  its  date  of 
issuance  and  shall  be  implemented 
within  2  days. 

Amendment  No.:  140. 

Facility  Operating  License  No.  NPF-43: 
Amendment  revises  the  Technical 
Specifications.  Public  comments 
requested  as  to  proposed  no  significant 
hazards  consideration:  No.  The 
Commission's  related  evaluation  of  the 
amendment,  finding  of  emergency 
circumstances,  and  final  determination 
of  no  significant  hazards  consideration 
are  contained  in  a  Safety  Evaluation 
dated  May  9,  2000. 

Attorney  for  licensee:  John  Flynn. 
Esq.,  Detroit  Edison  Company,  2000 
Second  Avenue,  Detroit.  Michigan. 
48226. 

NRC  Section  Chief:  Claudia  M.  Craig. 

Dated  at  Rockville.  Maryland,  this  24th  dav 
of  Ma\  2000. 

For  the  Nuclear  Regulaton  Coinmission. 
John  A.  Zwolinski, 
Director.  Division  of  Licensing  Project 
.\tanagement.  Office  of  .\uclear Reactor 
Regulation. 

|FR  Doc.  00-13,518  Filed  5-iO-OO;  8:4,=)  am] 
BILUNG  CODE  7590-01-P 


OCCUPATIONAL  SAFETY  AND 
HEALTH  REVIEW  COMMISSION 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request;  Evaluation  of  the 
"E-2  Trial" 

ACTION:  Notice. 

SUMMARY:  As  part  of  its  effort  to  reduce 
paperwork  and  the  burden  placed  on 
survey  recipients,  the  Occupational 
Safety  and  Health  Review  Commission 
(OSHRC)  is  conducting  a  preclearance 
consultation  to  provide  the  general 
public  and  Federal  agencies  with  an 
opportunity  to  comment  on  a  proposed 
collection  of  information  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1965,  Public  Law  104-13.  OSHRC  is 
soliciting  comment  concerning  an 
information  collection  required  to 
evaluate  the  Review  Commission's  "E- 
Z-Trial"  program. 
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DATES:  Written  comments  must  be 
submitted  by  fuly  28,  2000. 
ADDRESSES:  Comment.s  are  to  be 
submitted  to  Ledia  Esther  Bernal. 
OSHRC  C;learance  Officer,  Occupational 
Safety  and  Health  Review  {'ommission. 
1120  20th  Street,  N.W  ,  Ninth  Floor. 
Washington,  DC  2003H-3419.  They  may 
also  be  sent  by  facsimile  to  (202)  606- 
5390. 

FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  information  collection  are' 
available  for  inspection  at  the  address 
above.  They  will  be  mailed  to  persons 
who  request  copies  by  telephoning 
Ledia  Esther  Bernal  at  (202)  606-5390 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Occupational  Safety  and  Health 
Review  Commission  (OSHRC) 
published  a  rule  in  the  Federal  Register 
dated  August  14,  1995  establishing  the 
"E-Z  Trial"  program  The  rule  was 
subsequently  amended  to  eliminate  the 
sunset  provisions  in  the  original  rule 
and  to  revise  the  procedural  rules 
governing  the  "E-Z  Trial"  program 
effective  July  31.  1997   We  are 
evaluating  the  program  as  modified 
effective  July  31.  1997.  The  evaluation 
will  involve  surveying  employers  and 
employer  representatives  regarding  their 
satisfaction  with  the  fairness  and 
efficiency  of  the  process  The  evaluation 
will  also  analyze  data  on  the  rate  at 
which  "E-Z  Trial"  cases  go  to  a  hearing, 
and  on  the  length  and  cost  of  hearings 
Finally,  the  evaluation  will  study  the 
cycle  times  of  these  cases  as  compared 
to  those  of  conventional  cases. 
Information  will  also  be  gathered  from 
Occupational  Safety  and  Health 
Administration  (0,SHA)  staff  and  from 
the  Solicitor  of  Labor. 

II.  Current  Action 

This  notice  requests  comment  on  the 
proposed  instruments  to  bt;  used  in 
connection  with  the  evaluation 

Type  of  Hfvu'w  Regular  .Submission 
(new). 

Title  Evaluation  of  "K-Z  Trial 

(MB  S'umbtT:  New 

Afffctfd  Puhlii    KmpliivtTs  .mil 'or 
their  representatives,  labor 
organizations  and  staff  of  the  Office  of 
the  Solicitor  of  Labor  who  have  been 
involved  in  cases  with  the  RevitJW 
Commission 

Frei/uencv  Once. 

Total  Rfupondents:  100 

Avpnifff  Time  per  Response:  45 
minutes 

Estimated  Total  Reporting  burden  75 
hours. 

Total  Annualized  capital/startup 
costs:  0. 


Total  Operation  and  Maintenance 
costs  0. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request. 
Comments  will  become  a  matter  of 
public  record. 

Patricia  A.  Randle, 

Exenitivp  Dirfctor 

IFR  DiK    ()0-l.iSSH  Filful  1-30-00;  8  4.i  ami 
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PRESIDIO  TRUST 

Lenerman  Complex,  The  Presidio  of 
San  Francisco,  Notice  of  approval  of 
Record  of  Decision  for  the  Final 
Environmental  impact  Statement  and 
Planning  Guidelines 

AGENCY:  The  Presidio  Trust. 

ACTION:  Notice  of  Approval  of  Record  of 

Decision. 

SUMMARY:  Pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969  (Pub  L.  91-90  as  amended), 
and  the  regulations  promulgated  by  the 
Council  on  Environmental  Quality  (40 
CFR  1505.2).  the  Presidio  Trust  (trust) 
has  prepared  and  approved  a  Record  of 
Decision  (ROD)  for  the  Final 
Environmental  Impact  Statement  and 
Planning  tiuidelines  for  New 
Development  and  Uses  on  23  Acres 
within  the  Letterman  Complex  (FEIS). 
The  Presidio  of  San  Francisco,  San 
Francisco,  California  (Presidio).  The 
FEIS  is  a  supplement  to  the  1994  Final 
(ieneral  Management  Plan  Amendment 
((;MPA)  EIS  for  the  Presidio.  The  ROD 
documents  the  de<:ision  and  rationale 
for  selecting  a  development  alternative 
for  the  23-acre  site  in  compliance  with 
the  mandates  of  the  Presidio  Trust  Act 
and  as  guided  by  the  (]MPA.  The  R(3D 
is  a  concise  statement  of  the  dw.ision, 
alternatives  considered,  the  nature  of 
public  involvement,  and  mitigating 
measures  developed  to  avoid  or 
minimize  environmental  impacts. 
Comments  received  on  the  FEIS  and 
responses  are  also  attached  to  the  ROD. 
DATES:  The  Trust  has  selected  for 
implementation  Alternative  5.  the 
Digital  Arts  Onter  (identified  as  the 
proposed  actum  in  the  FEIS),  as  the 
development  alternative  for  the  23-acre 
site,  and  will  implement  the  selected 
proposal  as  soon  as  practicable.  This 
alternative  and  five  other  alternatives 
were  fully  examined  in  the  Draft  EIS 
that  was  publicly  circulated  and  filed 
with  the  United  States  Environmental 
Protection  Agency  (EPA)  on  April  23, 


1999  (64  FR  23296-97)  and  the  FEIS 
that  was  publicly  circulated  and  filed 
with  the  EPA  on  March  17.  2000  (65  FR 
14558).  The  Presidio  Trust  Board  of 
Directors  reviewed  and  considered  the 
ROD  after  an  extended  no-action  period, 
and  authorized  the  Trust's  Executive 
Director  to  finalize  and  approve  the 
ROD,  which  was  signed  on  May  24, 
2000. 

MATERIALS  AVAILABLE  TO  THE  PUBLIC:  The 
approved  ROD  is  available  for  viewing 
on  the  Internet  by  clicking  on  "Library" 
and  then  "Postings"  at  the  following 
website:  http://www.presidiotrust.gov. 
Additionally,  copies  of  the  ROD  are 
available  by  writing  or  calling:  The 
Presidio  Trust,  P.O.  Box  29052,  San 
Francisco,  CA  94129-0052,  Phone:  415- 
561-5300;  Fax:  415-561-5315. 

The  ROD  is  also  available  for  review 
at: 

The  Presidio  Trust  Library,  34  Graham 
Street,  San  Francisco,  CA  94129, 
Phone:415-561-5300. 

William  Penn  Mott,  [r.  Visitor  Center 
(Presidio)  (open  7  days),  Montgomery 
Street,  Main  Post,  San  Francisco,  CA 
94129,  Phone:  415-561-4323. 

GGNRA  Park  Headquarters,  Building 
201.  Fort  Mason,  San  Francisco,  CA 
94123,  Phone:  415-561-4720. 

San  Francisco  Main  Library. 
Government  Information  Center.  Civic 
Center.  San  Francisco,  CA  94102, 
Phone:  415-557-4500. 

San  Francisco  Library.  Presidio  Branch. 
3150  Sacramento  Street,  San 
Francisco,  CA  94115,  Phone:  415- 
292-2155. 

FOR  FURTHER  INFORMATION  CONTACT:  John 

Pelka,  NEPA  Compliance  Coordinator, 

The  Presidio  Trust.  34  Graham  Street. 

P.O.  Box  29052,  San  Francisco.  CA 

94129-0052.  Telephone  415-561-5300. 

Dated    Md\  24.  2000. 
Karen  A.  Cook, 

(•ent'nil  (Munael 

IFK  Dot    00-i:i50H  Filed  !S-:U)-O0;  8:4.')  am) 

BILUNG  CODE  4310^R-U 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Proposed  Collection;  Comment 
Request 

Upon  Written  Request.  Cxipies  .Available 
From:  Seiurities  and  Ext  hange  Commission, 
Office  (if  Filings  and  Information  Servic  es. 
Washington.  DC:  20,549 

Extension   Rule  206(4)- ,3.  SEC  File  No. 
270-218.  0MB  C;ontroi  No.  3235-0242:  Rule 
206(4)-4,  SEC  File  No.  270-304.  OMB 
Control  No   3235-0345. 

Notice  is  hereby  given  that,  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
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(44  U.S.C.  3501  et  seq),  the  Securities 
and  Exchange  Commission 
("Commission")  is  soliciting  comments 
on  the  collections  of  information 
summarized  below.  The  Commission 
plans  to  submit  these  existing 
collections  of  information  to  the  Office 
of  Management  and  Budget  for 
extension  and  approval. 

Rule  206(4)-3,  which  is  entitled 
"Cash  Payments  for  Client 
Solicitations,"  provides  restrictions  on 
cash  payments  for  client  solicitations. 
The  rule  requires  that  an  adviser  pay  all 
solicitors'  fees  pursuant  to  a  written 
agreement.  When  an  adviser  will 
provide  only  impersonal  advisory 
services  to  the  prospective  client,  the 
rule  imposes  no  disclosure 
requirements.  When  the  solicitor  is 
affiliated  with  the  adviser  and  the 
adviser  will  provide  individualized 
services,  the  solicitor  must,  at  the  time 
of  the  solicitation,  indicate  to 
prospective  clients  that  he  is  affiliated 
with  the  adviser.  When  the  solicitor  is 
not  affiliated  with  the  adviser  and  the 
adviser  will  provide  individualized 
services,  the  editor  must,  at  the  time  of 
the  solicitation,  provide  the  prospective 
client  with  a  copy  of  the  adviser's 
brochure  and  a  disclosure  document 
containing  information  specified  in  rule 
206(4)-3.  The  information  rule  206(4)- 
3  requires  is  necessar\'  to  inform 
advisor\'  clients  about  the  nature  of  the 
solicitor's  financial  interest  in  the 
recommendation  so  they  may  consider 
the  solicitor's  potential  bias,  and  to 
protect  investors  against  solicitation 
activities  being  carried  out  in  a  manner 
inconsistent  with  the  adviser's  fiducian.^ 
duty  to  clients.  Rule  206{4)-3  is 
applicable  to  all  registered  investment 
advisers.  The  Commission  believes  that 
approximately  1,588  of  these  advisers 
have  cash  referral  fee  arrangements.  The 
rule  requires  approximately  7.04  burden 
hours  per  year  adviser  and  results  in  a 
total  of  approximately  11,180  total 
burden  hours  (7.04  x  1,588)  for  all 
advisers. 

Rule  206(4)-^.  which  is  entiUed 
"Financial  and  Disciplinarv'  Information 
that  Investment  Advisers  Must  Disclose 
to  Clients."  requires  advisers  to  disclose 
certain  financial  and  disciplinar\' 
information  to  clients.  The  disclosure 
requirements  in  rule  206(4)— 4  are 
designed  so  that  clients  will  have 
information  about  an  adviser's  financial 
condition  and  disciplinary  events  that 
may  be  material  to  an  evaluation  of  the 
adviser's  integrity  or  ability  to  meet 
contractual  commitments  to  clients.  We 
estimate  that  approximately  1,118 
advisers  are  subject  to  this  rule.  The  rule 
requires  approximately  7.5  burden 
hours  per  year  per  adviser  and  amounts 


to  approximately  8,385  total  burden 
hours  (7.5  x  1,118)  for  all  advisers. 

The  estimates  of  burden  hours  set 
forth  above  are  made  solely  for  the 
purposes  of  the  Paperwork  Reduction 
Act  and  are  not  derived  from  a 
comprehensive  or  even  representative 
survey  or  study  of  the  cost  of  SEC  rules 
and  forms. 

Written  comments  are  invited  on:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary-  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology.  Consideration  will  be  given 
to  comments  and  suggestions  submitted 
in  writing  within  60  days  of  this 
publication. 

Please  direct  your  written  comments 
to  Michael  E.  Bartell,  Associate 
Executive  Director,  Office  of 
Information  Technology',  Securities  and 
Exchange  Commission.  450  5th  Street, 
NW..  Washington,  DC  20549. 

Dated:  May  22.  2000. 
.Margaret  H.  McFarland, 

Deputy  Serretan,-. 

IFR  Doc.  00-13492  Filed  5-30-00;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Proposed  Collection;  Comment 
Request 

Ipon  Written  Request.  Copies  Available 
From:  Securities  and  Exchange  Commission. 
Office  of  Filings  and  Information  Ser\ices. 
Washington,  DC  20549. 

Extension:  Rule  17f-2(a);  SEC  File  No. 
270-34;  OMB  Control  No.  323,5-0034 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.),  the  Securities 
and  Exchange  Commission 
( "Commission")  is  soliciting  comments 
on  the  collection  of  information 
summarized  below.  The  Commission 
plans  to  submit  this  existing  collection 
of  information  to  the  Office  of 
Management  and  Budget  for  extension 
and  approval. 


•  Rule  17f-2(a)  Fingerprinting 
Requirements  for  Securities 
Professionals 

Rule  17f-2(a)  requires  that  securities 
professionals  be  fingerprinted.  This 
requirement  serx'es  to  identif\-  security 
risk  personnel,  to  allow  an  employer  to 
make  fully  informed  employment 
decisions,  and  to  deter  possible 
wrongdoers  from  seeking  employment 
in  the  securities  industr\\  Partners, 
directors,  officers,  and  employees  of 
exchanges,  broker,  dealers,  transfer 
agents,  and  clearing  agencies  are 
included. 

It  is  estimated  that  approximately 
10,000  respondents  will  submit 
fingerprint  cards.  It  is  also  estimated 
that  each  respondent  will  submit  55 
fingerprint  cards.  The  staff  estimates 
that  the  average  number  of  hours 
necessary  to  comply  with  the  Rule  17f- 
2(a)  is  one-half  hour.  The  total  burden 
is  275,000  hours  for  respondents,  based 
upon  past  submissions.  The  average  cost 
per  hour  is  approximately  S50. 
Therefore,  the  total  cost  of  compliance 
for  respondents  is  SI 3.750.000. 

Written  comments  are  invited  on:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utlity; 
fb)  the  accuracy  of  the  agency's 
estimates  for  the  curden  of  the  proposed 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondends,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Consideration  will  be  given  to 
comments  and  suggestions  submitted  in 
writing  within  60  days  of  this 
publication. 

Please  direct  your  written  comments 
to  Michael  E.  Barrett.  Associated 
Executive  Director.  Office  of 
Information  Technology.  Secretary  and 
Exchange  Commission.  450  5th  Street. 
NW,  Washington,  DC  20549. 

Dated:  May  23.  2000. 
Margarett  H.  McFarland. 

Deputy  SecTPtary. 

IFR  Dot  .  00-13528  Filed  .5-2.1-00.  H:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Investment  Company  Act  Release  No. 
24464:812-11938] 

CIGNA  Funds  Group,  et  al.;  Notice  of 
Application 

M^\  2i.  2000 

AGENCY:  Securities  and  Exc:hange 
Commission  ("SEC"  or  "Commission") 
ACTION:  Notice  of  an  application  under 
section  17(b)  of  the  Inve.stnuMit 
C;ompany  Act  of  1940  ("Act")  for  an 
exemption  from  section  17(a)  of  the  Act. 


SUMMARY  OF  THE  APPUCATION: 

Applicants  request  an  order  to  permit 
Life  Insurance  Company  of  North 
America  ("LINA ')  to  transfer  some  or 
all  of  its  portfolio  of  "equity  securities" 
of  companies  which  comprise  the 
"Standard  &  Poor's  500  Composite 
Stock  Price  Index"  ("SAP  500 
Securities"  and  "S*P  500," 
respectively)  to  a  series  of  CICNA  Funds 
Group  ("CF(;")  m  exchange  for  shares  of 
the  series 

Applicants:  C^FC  and  LINA. 

Filing  Dates  The  application  was 
filed  on  January  12.  2000.  and  amended 
on  May  22,  20()0 

Hearing  or  .Votificntioii  of  Heanng  An 
order  granting  the  application  will  be 
issued  unless  the  SEC.  orders  a  hearing 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail   Hearing  requests  should  be 
received  by  the  SE(]  by  5  30  p.m.  on 
|une  15,  2000,  and  should  be 
accompanied  by  proof  of  service  on 
applic  ants  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  servir:e. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested 
Persons  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
addresses:  Se(  retarv.  SEC.  450  Fifth 
Street,  N.W.,  Washington.  DC   2054^1- 
0609  Applicants,  (ligna  Corporation, 
900  Cottage  Grove  Road.  Hartford.  CT 
06152-2215 

FOR  FURTHER  INFORMATION  CONTACT: 

Bruce  R   MacNeil.  Staff  Attorney,  (202) 
942-0634,  or  Nadya  B   Roytblat, 
Assistant  DirHctor.  (202)  942-0564 
(Division  of  Investment  Management, 
(Jffice  of  Investment  ( .onipany 
Regulation) 

SUPPLEMENTAL  INFORMATION:  The 

following  IS  a  summary  of  the 
application  The  complete  application 
may  be  obtained  for  a  fee  from  the  .SEC's 
Public  Reference  Branch,  450  Fifth 


Street.  N.W.,  Washington,  DC.  20549- 
0102  (telephone  (202)  942-8090). 

Applicants'  Representations 

1   CFG  is  an  open-end  management 
investment  company  registered  under 
the  Act.  One  of  CFC^'s  series  is  the 
Charter  Large  Company  Stock  Index 
Fund  (  "Fund  ").  The  Fund  is  an  index 
fund  that  replicates  the  composition  of 
the  S&P  500. 

2.  Times  Square  Capital  Management, 
Inc  (the  "Adviser")  is  an  investment 
adviser  registered  under  the  Investment 
Advi.ser  Act  of  1940  and  serves  as  the 
investment  adviser  to  the  Fund  The 
Adviser  is  an  indirect  wholly  owned 
subsidiary  of  Cigna  Corporaiton 
("CIGNA"). 

3.  LINA  is  a  life  in.surance  company 
and  an  indirect  wholly  owned 
subsidiary  of  CIGNA  LINA  is  a  provider 
of  group  life  insurance  and  investment 
products  and  services.  LINA  has 
invested  a  portion  of  its  portfolio  of 
assets  in  S&P  500  Securities. 

4.  Applicants  state  that  four 
shareholders  own  approximately  98%  of 
the  outstanding  shares  of  the  Fund. 
Applicants  seek  relief  to  enable  LINA  to 
invest  in-kind  in  the  F'und  in  the  event 
one  or  more  of  these  four  shareholders 
redeems  some  or  all  of  their  shares  and 
the  redemption  results  in  the  Fund's 
assets  being  reduced  below  a  level 
required  for  the  Fund  to  be 
economically  viable 

5.  Applicants  propose  that  LINA 
would  sell  some  or  all  of  its  S&P  500 
Securities  to  the  Fund  in  exchange  for 
shares  of  the  Fund  (the  "Transfer").  The 
Transfer  will  not  affec:t  the 
proportionate  composition  of  the  Fund's 
portfolio  sinc;e  the  S&P  500  Securities 
transferred  by  LINA  will  replicate  the 
composition  of  the  S&P  500  The 
Transfer  would  take  place  as  soon  as 
prar:ticable  following  a  large  redemption 
of  Fund  shares  and  a  determination  by 
the  Adviser  that  the  Transfer  was 
necessary  for  the  Fund  to  maintain 
critical  mass. 

6  The  S&P  500  Securities  would  be 
valued  at  the  last  quoted  sale  price  on 
the  busines.s  day  immediately  prior  to 
the  Transfer,  the  same  method  that  is 
used  to  calculate  the  Fund's  new  asset 
value.  The  number  of  shares  to  be 
issued  by  the  Fund  to  LINA  would  be 
determined  by  dividing  the  value  of  the 
S&P  500  Securities  by  the  current  net 
asset  value  of  the  F'und's  shares 

Applicants'  Le^al  Analysis 

1    Section  17(a)  of  the  Act,  in  relevant 
part,  prohibits  an  affiliated  person  of  a 
registered  investment  company,  or  any 
affiliated  person  of  such  person,  acting 
as  principal,  from  selling  to  or 


purchasing  from  such  investment 
company  any  security  or  other  property. 

2.  Section  2(a)(3)  of  the  Act  ciefmes  an 
"affiliated  person"  of  another  person  to 

include  (a)  any  person  directly  or 
indirectly  controlling,  controlled  by,  or 
under  common  control  with  the  other 
person  and  (b)  if  the  other  person  is  an 
investment  company,  any  investment 
adviser  of  that  company.  Applicants 
state  that  both  CFG  and  LINA  may  be 
deemed  to  be  an  affiliated  person  of  the 
other  under  section  2(a)(3)  because  they 
may  be  deemed  to  be  under  the  common 
control  of  CIGNA.  LINA  thus  is  an 
affiliated  person  of  an  affiliated  person 
of  the  Fund,  and  the  Transfer  may  be 
prohibited  by  section  17(a). 

3.  Section  17(b)  of  the  Act  provides 
that  the  SEC  may  exempt  a  transaction 
from  the  provisions  of  section  17(a)  if 
the  evidence  establishes  that  the  terms 
of  the  proposed  transaction,  including 
the  consideration  to  be  paid,  are 
reasonable  and  fair  and  do  not  involve 
overreaching  on  the  part  of  any  person 
concerned,  and  that  the  proposed 
transaction  is  consistent  with  the  policy 
of  each  registered  investment  company 
concerned  and  with  the  general 
purposes  of  the  Act. 

4.  Applicants  submit  that  the  terms  of 
the  Transfer  satisfy  the  standards  set 
forth  in  section  17(b).  Applicants  state 
the  Fund's  board  of  trustees  (  "Board  "), 
including  a  majority  of  the  trustees  who 
are  not  interested  persons  as  defined  in 
section  2(a)(19)  of  the  Act 
("Disinterested  Trustees"),  found  that 
participation  in  the  Transfer  is  in  the 
best  interests  of  the  Fund  and  that  the 
interests  of  the  existing  shareholders  of 
the  Fund  will  not  be  diluted  as  a  result 
of  the  Transfer.  Applicants  state  that  all 
the  S&P  500  Securities  to  be  transferred 
to  the  Fund  fit  into  the  categories  of 
securities  described  in  rule  17a-7(b)  (1) 
through  (3)  under  the  Act.  Applicants 
further  state  that  no  brokerage 
commission,  fee  (except  for  customary 
transfer  fees)  or  other  remuneration  will 
be  paid  in  connection  with  the  Transfer. 

Applicants'  Conditions 

Applicants  agree  that  any  order 
granting  the  requested  relief  will  be 
subject  to  the  following  conditions: 

1.  The  securities  to  be  transferred  to 
the  Fund  will  be  limited  to  the  S&P  500 
Securities. 

2  The  S&P  500  Securities  transferred 
by  LINA  will  be  valued  in  the  same 
manner  as  they  would  be  valued  for 
purposes  of  computing  the  Fund's  net 
asset  value,  which,  in  the  case  of 
securities  traded  on  a  public  securities 
market  for  which  quotations  are 
available,  is  their  last  reported  sales 
price  on  the  exchange  on  which  the 
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securities  are  primarily  traded  or  at  the 
last  sales  price  on  the  national  securities 
market. 

3.  At  the  next  regular  meeting 
following  the  Transfer,  the  Board, 
including  a  majority  of  the  Disinterested 
Trustees  will  determine:  (a)  whether  the 
S&P  500  Securities  were  valued  in 
accordance  with  condition  (2);  and  (b) 
whether  the  acquisition  of  the  S&P  500 
Securities  was  consistent  with  the 
policies  of  the  Fund  as  reflected  in  the 
registration  statement  and  reports  filed 
under  the  Act. 

4.  The  Fund  will  maintain  and 
preserve  for  a  period  of  not  less  than  six 
years  from  the  end  of  the  fiscal  year  in 
which  the  Transfer  occurs,  the  first  two 
years  in  an  easily  accessible  place,  a 
written  record  of  the  Transfer  setting 
forth  a  description  of  each  security 
transferred,  the  terms  of  the  transfer, 
and  the  information  or  materials  upon 
which  the  determinations  required  by 
condition  (3)  were  made. 

For  the  (iomiiii.ssion.  In  the  [division  ol 
Investment  Miiriiigemcnt.  under  ileleg,jted 
tiiithoritv 

Margaret  H,  McFarland. 

Drputy  SccrPtan,-. 

|FK  D()<    0()-i:).-)2n  Filed  :-i-:UI-fll);  8  45  Htiil 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-42816,  File  No.  S7-966] 

Program  for  Allocation  of  Regulatory 
Responsibilities  Pursuant  to  Rule  17d- 
2;  Notice  of  Filing  and  Order  Granting 
Approval  of  Amendment  to  the  Plan  for 
the  Allocation  of  Regulatory 
Responsibilities  Among  the  American 
Stock  Exchange  LLC,  the  Chicago 
Board  Options  Exchange,  Inc.,  the 
Chicago  Stock  Exchange,  Inc.,  the 
International  Securities  Exchange  LLC, 
the  National  Association  of  Securliies 
Dealers,  Inc.,  the  New  York  Stock 
Exchange,  the  Pacific  Exchange,  Inc., 
and  the  Philadelphia  Stock  Exchange, 
inc. 

.M,i\  2.1.  2000 

Notice  is  hereby  given  that  the 
Securities  and  Exchange  Commission 
("SEC"  or  "'Commission")  has  issued  on 
Order,  pursuant  to  Sections  17(d) '  and 
llA{a)(3)(B)  ~  of  the  Securities  Exchange 
Act  of  1934  ("Act"'),  granting  approval 
of  an  amendment  to  the  plan  for 
allocating  regulatory-  responsibility  filed 
pursuant  to  Rule  17d-2  of  the  Act,*  by 
the  American  Stock  Exchange  LLC 


("Amex"),  the  Chicago  Board  Options 
Exchange,  Inc.  ("CBOE").  the  Chicago 
Stock  Exchange.  Inc.  ("CHX"),  the 
International  Securities  Exchange  LLC 
("ISE"),  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD"),  the 
New  York  Stock  Exchange  (  "NYSE""), 
the  Pacific  Exchange,  Inc.  ('"PCX"),  and 
the  Philadelphia  Stock  Exchange,  Inc. 
(""Phlx"")  (collectively  the  "SRO 
participants"). 

I.  Introduction 

Section  19(g)(1)  of  the  Act,-*  among 
other  things,  requires  ever\'  national 
securities  exchange  and  registered 
securities  association  ("SRO")  to 
examine  for,  and  enforce,  compliance  by 
its  members  and  persons  associated 
with  its  members  with  the  Act.  the  rules 
and  regulations  thereunder,  and  the 
SRO's  own  rules,  unless  the  SRO  is 
relieved  of  this  responsibility  pursuant 
to  Section  17(d)  or  19(g)(2)  ^' of  the  Act. 
Without  this  relief,  the  statutorv- 
obligation  of  each  individual  SRO  could 
result  in  a  pattern  of  multiple 
examinations  of  broker-dealers  that 
maintain  memberships  in  more  than  one 
SRO  ("common  members").  This 
regulatory  duplication  would  add 
unnecessary'  expenses  for  common 
members  and  their  SROs. 

Section  17(d)(1)  of  the  Act  was 
intended,  in  part,  to  eliminate 
unnecessary  multiple  examinations  and 
regulatory  duplication.''  With  respect  to 
a  common  member.  Section  17(d)(1) 
authorizes  the  Commission,  by  rule  or 
order,  to  relieve  an  SRO  of  the 
responsibility  to  receive  regulatory 
reports,  to  examine  for  and  enforce 
compliance  with  applicable  statutes, 
rules  and  regulations,  or  to  perform 
other  specified  regulatory  functions. 

To  implement  Section  17(d)(1),  the 
Commission  adopted  two  rules:  Rule 
1 7d-l  and  Rule  1 7d-2  under  the  Act. " 
Rule  17d-l,  adopted  on  April  20,  1976." 
authorizes  the  Commission  to  name  a 
single  SRO  as  the  designated  examine 
authority  ("DEA")  to  examine  common 
members  for  compliance  with  the 
financial  responsibility  requirements 
imposed  by  the  Act,  or  by  Commission 
or  SRO  rules.  When  an  SRO  has  been 
named  as  a  common  member's  DEA.  all 
other  SROs  to  which  the  common 
member  belongs  are  relieved  of  the 
responsibility  to  examine  the  firm  for 


'  15  LI.S.C.  THqldl. 
2  15U.S.C   7Hk-l(a 
M7C:FK  24CI  17il-J 


I(.IHB) 


M.tI  ..S,C   7Hs(g|(l|. 
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•Sw.uritii'S  .Alts  .Ainendments  (jf  1975.  Rrpurl  of 
Ihr  Sciiati'  (iommittee  on  Gnnkiiig.  Housing,  and 
IrtiHn  .Affnirs  tn  .Acciimpany  S.  249.  S,  Rep.  No  94- 
75.  94lh  Clung..  1st  Sessinn.  32  (1975). 

■  17CFR  24().I7d-l  and  17  CTR  240,1 7d-2. 

sSecunlics  hxchange  ,-\c:t  Release  \(i.  12352 
(April  2(1.  197f,l,  41  FR  18809  IMav  .1.  1976). 


compliance  with  applicable  financial 
responsibility  rules. 

On  its  face.  Rule  17d-l  deals  only 
with  an  SRO's  obligations  to  enforce 
broker-dealer's  compliance  with  the 
financial  responsibility  requirements. 
Rule  17d-l  does  not  relieve  an  SRO 
from  its  obligation  to  examine  a 
common  member  for  compliance  with 
its  own  rules  and  provisions  of  the 
federal  securities  laws  governing 
matters  other  than  financial 
responsibility,  including  sales  practices, 
and  trading  activities  and  practices. 

To  address  regulator)'  duplication  in 
these  other  areas,  on  October  28.  1976, 
the  Commission  adopted  Rule  17d-2 
under  the  Act."  This  rule  permits  SROs 
to  propose  joint  plans  allocating 
regulatory  responsibilities  with  respect 
to  common  members.  Under  paragraph 
(c)  of  Rule  17d-2.  the  Commission  may 
declare  such  a  plan  effective  if  after 
providing  for  notice  and  comment,  it 
determines  that  the  plan  is  necessary  or 
appropriate  in  the  public  interest  and 
for  the  protection  of  investors,  to  foster 
cooperation  and  coordination  among  the 
SROs,  to  remove  impediments  to  and 
foster  the  development  of  a  national 
market  system  and  a  national  clearance 
and  settlement  system,  and  in 
conformity  with  the  factors  set  forth  in 
Section  17(d)  of  the  Act.  Commission 
approval  of  a  plan  filed  pursuant  to  Rule 
17d-2  relieves  an  SRO  of  those 
regulatory  responsibilities  allocated  by 
the  plan  to  another  SRO. 

n.  The  Plan 

On  September  8.  1983.  the 
Commission  approved  the  SRO 
participants'  plan  for  allocating 
regulatory  responsibilities  pursuant  to 
Rule  1 7d-2. '"  The  plan  reduces 
regulatory  duplication  for  a  large 
number  of  firms  currently  members  of 
two  or  more  of  the  SRO  participants  by 
allocating  regulatory'  responsibility  for 
certain  option-related  sales  practice 
matters  to  one  of  the  SRO  participants. 

Under  the  plan,  the  SRO  participant 
responsible  for  conducting  options- 
related  sales  practice  examinations  of  a 
firm,  and  investigating  options-related 
customer  complaints  and  terminations 
for  cause  of  associated  persons  of  that 
firm,  is  known  as  the  firm's  "Designated 
Options  Examining  Authority  " 
(""DOEA").  Under  the  plan,  only  the 
Amex.  the  CBOE.  the  NASD  and  the 
NYSE  are  DOEAs.  Pursuant  to  the  plan, 
any  other  SRO  of  which  the  firm  is  a 


"Securities  Exchange  Act  Reloasp  No.  12935 
(October  28.  I97b).  41  FR  49093  (November  8. 
i976). 

•".Secuntips  Em  lianee  Aa  Release  No.  20158 
(Septeniber  8.  1983).  48  FR  4125()  (.September  14. 
1983). 
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mombtir  is  n'liev»<(l  of  tht-sc 
responsibilities  during  the  period  the 
firm  is  assigned  to  a  DOKA 

III.  Proposed  Amendment  to  the  Plan 

On  Mav  H.  2{)()().  the  parties  submitted 
a  proposed  amendment  to  the  plan.  The 
primar\'  purpose  of  the  amendment  is  to 
include  tht?  l.SK  as  an  ,SR()  parti(:i[)ant. 
and  to  update  the  (orporate  Uiimes  of 
three  of  the  current  SKO  parti{:i[)ants 
The  text  of  the  proposed  amended  17il- 
2  plan  is  as  follows  (additions  are 
italicized;  deletions  are  bracketed): 

Agreement  .miong  the  Ameriian  .Stock 
Exchange  |bi(  .|  /.//.',  the  Chicago  Board 
Options  Exchange.  Inc  .  the  |Midvvesl| 
(.hiiiis^o  .Stock  Kxchange.  inc..  the 
liitrnuitioiuil  Sf(  unties  H\thiin(if  LLC, 
th»;  National  Association  of  Association 
of  Securities  Dealers.  Inc..  the  New  York 
Stock  Kxch.inge.  the  Pacific  (Stock) 
Kxchange  Iitc  (Incorporated),  .uid  the 
Philadelphia  Stock  Exchangt!.  Inc.. 
Pursuant  to  Rule  17d-2  under  the 
Securities  Kxchange  Act  of  19;<4 

The  AgriM'inent.  among  the  AmiTic.in 
.Stock  Exchange  (Inc   (  UAi.  the  (Chicago 
Hoard  Options  Kxchange.  Inc  .  the 
(Midwest)  (.'/iKa^'fJ  .Stock  Kxchange, 
Inc..  tin-  Inti'mtitioiKil  Sf(  iintit's 
Exihiiniif  LH'..  the  National  Association 
of  Securities  Dealers,  liu   .  the  New  York 
Stock  Exchange,  the  P.icific  |.Stock( 
Kxchange  Inc  (Incorporated),  and  the 
Philadelphi.i  Stock  Kxchange.  Inc.. 
hereinafter  collectivelv  referred  to  as  the 
Self-Regulatorv  Organizations  ("SROs"). 
is  mad(>  this  mh  dav  of  \Uiv.  2i)UU 
pursuant  to  the  prn\isions  of  SKCl  Rule 
17d-2  under  the  Sei  urities  Kxchange 
Ac:t  of  1M34.  which  calls  for  agreements 
among  self-regulatorv  organizations  for 
plans  to  allocate  regulatorv 
respoiisibilitv 

WHEREAS,  the  SROs.  are  desirous  of 
allocation  reguhitorv  rc^sponsibilities 
with  respec  t  to  their  common  members 
(niembt'r  of  two  or  more  of  the  SROs)  for 
compliance  with  rules  rel.iting  to  the 
conduct  by  broker-deah-rs  of  accounts 
for  ojitions  trading;  .md 

WHEREAS,  tile  SROs  ,ire  desirous  of 
executing  .i  plan  lor  this  purpose 
pursuant  to  the  provisions  of  Rule  1  7(\- 
2  and  filing  such  pi. in  with  the 
.Securities  and  Exchange  (lommission 
("flommission")  for  its  ,ippro\al. 

NOW  THEREFORE,  in  cdiisKl.T.ilion 
of  thi'  mulu.il  rovcii. tills  I  iinl.iiiii'(l 
liercifter.  thf  SROs  agree  <is  follows: 

I   The  SRO  identdied  in  Exhibit  \ 
liereto  ,is  Design.iled  Options  Ex.uniiiing 
.\uthorit\  (■  DOi;.\")  fitr  a  common 
member  will  assume,  e\(  epi  as  noted 
below,  inspection,  examination  and 
enforcement  responsibilitv  for  sm  h 
common  meniber  with  respei  t  to 
compliani  e  b\  sui  h  member  .iiiii 


persons  associated  with  such  member 
with  (i)  the  ndes  of  the  SROs  related  to 
the  conduct  of  accounts  for  option 
trading,  and  (ii)  the  provisions  of  the 
.Securities  Kxchange  Act  of  1934  and  the 
rules  and  regulations  thereunder  insofar 
as  thev  apply  to  the  conduct  of  accounts 
for  options  trading  Such  responsibility 
in  hereinafter  refc^rrt^d  to  as  the  DOKA's 
"Regulatory  Respcuisibility."  It  is 
explicitly  understood  that  the  DOEA's 
Regulatory  Responsibility  does  not 
ini  hide,  and  each  of  the  SROs  shall 
(unless  allocated  pursuant  to  .SEC  Rule 
17(1-2  otherwise  than  under  this 
.\greement)  retain  full  respcmsihility  for: 

(i)  Surveillance  and  enforcement  with 
respect  to  trading  activitic^s  or  practices 
involving  its  own  marketplace, 
inc  hiding  without  limitation  its  rules 
relating  to  the  rights  and  obligations  of 
spec  ialists  and  other  market  makers; 

(ii)  Registration  pursuant  to  its 
.ippluable  rules  of  broker-dealers" 
associated  persons  as  registered  options 
principals,  senior  registered  options 
()rin(  ipals.  and  compliance  registf^nnl 
options  princ:ipl(!s;  and 

(ill)  Trie  discharge  of  its  duties  antl 
obligations  as  a  Designated  Kxamining 
.Xuthority  pursuant  Icj  SEC  Rule  17d-l. 

Furthermore,  the  DOKA's  Regulatory 
Respimsibilitv  does  not  include 
evaluation  of  option-related  advertising, 
responsibility  for  which  shall  rt!main 
with  the  SRO  to  whic:h  a  common 
member  submits  same  for  approval. 
Kxcept  as  otherwise  expressly  proviiK'd 
h(!rein.  only  the  DOKA  will  discharge 
Regulatory  Responsibility  under  this 
AgriH-ment. 

II   For  purposes  of  this  Agreement,  the 
term  "Enforcement  Rt^sponsibility.  "  as 
used  in  the  first  sentence  of  Section  I. 
shall  mt!an  the  conduct  of  disciplinary 
proceeciings  to  determine  whethtT 
violations  of  pertinent  laws,  rules  or 
regulations  by  t:omiiion  members  and 
persons  associated  thercfwith  ha\e 
occurred   Such  proi:ee(iings  shall  be 
conducted  by  tlie  DOKA.  e\c  ept  as 
noted  below,  pursuant  to  its  a|)plicable 
procc^dures.  In  instances  where  the 
DOKA  does  not  have  jurisdic  ti(m  over 
an  alleged  violation  of  rules,  it  sh.ill 
refer  the  matter  to  the  SRO  wliic  h  has 
such  lurisdictioii.  The  SRO  to  which 
such  referral  is  made  shall  ctjnduct  the; 
appropriate  (iroc cedings  pursuant  to  its 
ap|)lic  able  procedures   .\p[)arent 
violations  of  another  SRC)'s  rult>s 
disc  overed  bv  the  DOE.\  pursuant  to  tfie 
performance  of  its  Regulator\ 
Res|iiiiisibility.  but  whic  h  rules  are  not 
within  tfie  sc:ope  of  the  DOKA's 
Enforcement  Responsibility,  shall  be 
referred  to  the  relevant  SRO  for 
enforcement  proceedings  .is  such  other 
SRO  deems  appropriate.  However. 


nothing  contained  herein  shall  preclude 
the  DOEA  in  its  discretion  from 
requesting  another  SRO  to  conduct  an 
enforcement  proceeding  on  a  matter  for 
which  if  has  Enforcement 
Responsibility.  If  suc;h  other  SRO  agrees 
to  do  so.  the  Enforcement  Responsibility 
in  such  case  shall  be  deemed  transferred 
to  such  other  SRO.  The  SROs  eac:h 
agree,  upon  request,  to  make  available 
promptly  all  relevant  files,  records  and/ 
or  witnesses  necessary  to  assist  another 
SRO  in  an  investigation  or  enforcement 
prcjceeding. 

III.  Notwithstanding  the  Regulatory 
Responsibility  of  the  DOKA.  the  SROs 
recognize  that  each  of  them  may 
continue  to  maintain  an  available  and 
appropriate!  mechanism  for  c:c)nsidering 
and  ac;ting  upon  request  for  extensions 
of  time  for  opticm  transactions  pursuant 
to  Regulation  T  of  the  Federal  Reserve 
Board.  Such  extension  requests  may 
thus  continue  to  be  consiciered  ami 
acted  upon  by  each  SRC).  However, 
nothing  herein  shall  restrict  the  right  of 
any  SRO  to  enter  in  an  agreement  with 
another  SRO  relative  to  the  granting  of 
Regulation  T  Kxtensions.  The  DOKA 
will  supply  all  information  with  respect 
to  relevant  Regulation  T  enforcement 
actions  to  other  SROs  of  which  such 
common  member  is  a  member. 

IV'.  This  Agreement  shall  be 
administered  by  a  committee  known  as 
the?  (Options  Self-Regulator\'  (Council 
( '("ouncil")  which  shall  be  composed  of 
one  representative  designated  bv  each  of 
the  SROs.  Each  SRO  shall  also  designate 
one  or  more  persons  as  its  alternate; 
representatiye(s).  In  the  absence  of  the 
representative  of  an  .SRO.  such  alternate 
representative  shall  have  the  same 
powers,  (iuties  and  responsibilities  as 
the  representative.  Kach  .SRO  shall  file 
with  the  Chairman  of  the  Council  a  list 
idcmtifying  its  representative  and 
alternative  representative.  Each  SRO 
may.  at  any  time,  by  notice  to  the 
Chairman  of  the  Council,  replace  its 
representative  and/or  its  alternate 
representative  on  such  Council.  A 
majority  of  the  full  Council  shall 
constitute  .i  quorum  and.  unless 
sjiec  ificalh  otherwise  required,  the 
affirmative  vote  of  a  majority  of  the 
Cfmncil  members  present  (in  person,  by 
ttdephone  or  by  written  consent)  shall 
be  necessary  to  constitute  action  by  the 
Council.  On  the  first  Monday  of  October 
in  each  year,  the  Council  shall  elect  one 
member  of  the  ("ouncil  to  serve  as 
Chairman  and  another  to  sc^rve  as  Vice 
Chairman  (to  substitute  for  the 
Chairman  in  the  event  of  his 
unavailability).  In  each  case,  such 
official  shall  take  office  effective  January 
1  of  the  next  following  caltmdar  year 
and  hold  such  office  through  December 
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31  of  the  calendar  year  in  which  he  took 
office.  [Notwithstanding  tlie  preceding 
relative  to  the  election  and  tenure  of  the 
Chainnan  and  Vice  Chairman,  an  initial 
Chairman  and  Vice  Chairman,  named  in 
Exhibit  B  hereto,  shall  assiime  such 
offices  on  the  date  of  this  Agreement  is 
executed  by  the  SROs  and  shall  hold 
such  position  through  December  31  of 
the  calendar  year  in  which  they  first 
assumed  office.]  All  notices  and  other 
communications  for  the  Council  shall  be 
sent  to  it  in  care  of  the  Chainnan. 

V.  Once  appointed  the  DOEA  of  a 
common  member,  an  SRO  shall  remain; 
the  DOEA  unless  either  (i)  such  SRO 
requests  to  be  relieved  of  such 
responsibility  by  giving  30  calendar 
days  written  notice  thereof  and  the 
Council  accepts  such  request  by 
appointing  another  SRO  as  the  DOEA 
(which  it  shall,  barring  extraordinary 
circumstances,  so  do),  (ii)  the  common 
member  ceases  to  be  a  member  of  the 
DOEA  in  which  case  the  Council  shall 
promptly  review  the  matter  and  assign 
another  SRO  as  DOEA  for  such  firm,  or 
(iii)  the  Council,  by  reallocation, 
relieves  the  DOEA  of  its  responsibilities. 
In  no  case  may  an  SRO  of  which  a 
common  member  is  not  a  member  be 
appointed  such  common  member's 
DOEA.  For  no  longer  than  the  first  two 
years  of  the  life  of  this  Agreement 
(subject  to  provisions  (i)  through  (iii) 
above),  the  designations  made  in  Exhibit 
A  hereto  shall  remain  in  effect. 
Thereafter,  the  Council  shall  make 
general  reallocations  of  common 
members  no  less  frequently  than 
biennially.  The  Council  shall  make  such 
general  reallocations  in  accordance  with 
the  provisions  of  this  Agreement,  shall 
be  free  in  its  discretion  to  retain  the 
DOEA  of  any  common  member,  and 
shall  make  such  reallocations  on  the 
basis  of  parity,  unless  an  SRO  explicitly 
waives  such  basis.  Parity,  as  used  in  this 
sense,  means  that,  to  the  extent  feasible, 
each  SRO  shall  after  a  reallocation 
process,  be  the  DOEA  for  the  same 
number  of  firms  as  it  was  prior  to  such 
reallocation.  Upon  making  a 
reallocation,  the  Council  shall  not 
reappoint  an  SRO  as  DOEA  of  a 
common  member  if  any  other  eligible 
participant  which  has  not  served  as 
DOEA  for  such  common  member 
requests  appointment  as  such.  Further, 
it  is  intended  that  appointment  of 
DOEAs  to  common  members  will  be 
rotated  among  those  SROs  which  seek 
appointment  as  such,  insofar  as 
practicable.  All  determinations  by  the 
Council  under  this  Section  V  with 
respect  to  allocating  common  members 
to  a  DOEA  shall  be  by  the  affirmative 
vote  of  a  majority  of  those  Council 


members  which  are,  at  the  time  of  such 
determination,  DOEA  of  any  common 
members;  and  Council  members  which 
are  not  DOEA  of  any  common  members 
shall  not  be  entitled  to  vote  on  any  such 
determination;  provided,  further,  that 
no  Council  member  shall  be  entitled  to 
vote  on  any  determination  by  the 
Council  under  this  Section  V  affecting  a 
specific  common  member  if  such 
common  member  is  not  a  member  of 
such  Council  member's  SRO.  For 
purposes  of  this  Section  V,  the 
[Midwest]  Chicago  Stock  Exchange, 
Inc..  the  International  Securities 
Exchange  LLC,  the  Pacific  [Stock] 
Exchange,  [Incorporated]  Inc.  and  the 
Philadelphia  Stcx:k  Exchange,  Inc.  shall 
not  be  considered  DOEAs.  An  SRO 
which  is  not  considered  a  DOEA  for 
allocation  purposes  under  Section  V 
may  apply  to  the  Council  to  be 
considered  a  DOEA  at  any  meeting  of 
the  Council.  All  determinations  by  the 
Council  with  respect  to  such 
applications  shall  be  by  the  affirmativfe 
vote  of  a  majority  of  those  Council 
members,  including  non-DOEAs,  in 
attendance  at  such  meeting.  However, 
no  such  determinations  by  the  Council 
shall  affect  existing  17d-2  agreements 
which  participating  SROs  may  have 
among  themselves. 

VI.  The  DOEA  shall  conduct  a  routine 
inspection  and  examination  of  each 
common  member  allocated  to  it  on  a 
cycle  not  less  fi-equently  than 
determined  by  the  Council.  The  other 
SROs  agree  that  relevant  information  in 
their  respective  files  relative  to  a 
common  member  will  be  made  available 
to  the  DOEA  upon  request.  At  each 
quarterly  meeting  of  the  Council,  each 
DOEA  will  report  on  the  status  of  its 
examination  program.  In  the  event  a 
DOEA  believes  it  will  not  be  able  to 
complete  the  annual  examination  cycle 
for  its  allocated  firms,  it  will  so  advise 
the  Council.  The  Council  will  undertake 
to  remedy  this  situation  by  allocating 
selected  firms  and,  if  necessary, 
lengthening  the  cycles  for  selected 
firms. 

VII.  The  Council  shall,  concurrent 
with  the  execution  of  this  Agreement, 
adopt  for  use  by  the  SROs  minimum 
option  examination  cmd  inspection 
standards.  Such  standards  will  be  used 
by  the  DOEA  in  discharging  its 
Regulatory  Responsibility  under  this 
Agreement,  Exhibit  C  hereto  is  the 
minimum  option  examination  and 
inspection  standards  adopted  by  the 
SROs. 

VIII.  The  DOEA  will,  upon  request, 
promptly  furnish  a  copy  of  the  report  of 
any  examination  made  pursuant  to  the 
provisions  of  this  Agreement  to  each 


other  SRO  of  which  the  common 
member  examined  is  a  member. 

DC.  The  DOEA  will,  routinely,  forward 
to  each  other  SRO  of  which  a  common 
member  is  a  member,  copies  of  all 
communications  regarding  deficiencies 
noted  in  a  rep>ort  of  examination 
conducted  by  the  DOEA.  If  an 
examination  conducted  by  a  DOEA 
reveals  no  deficiencies,  such  fact  will 
also,  upon  request,  be  communicated  by 
the  DOEA  to  each  other  SRO  of  which  ' 
the  common  member  concerned  is  a 
member, 

X.  The  DOEA's  Regulatory- 
Responsibility  shall  include 
investigations  into  terminations  for 
cause  of  persons  associated  with  a 
common  member  relating  to  options, 
unless  such  termination  for  cause  is 
uniquely  related  to  another  SROs 
market.  In  the  latter  instance,  that  SRO 
to  whose  market  the  termination  for 
cause  relates  shall  discharge  Regulator)' 
Responsibility  with  respect  to  such 
termination  for  cause.  In  connection 
with  a  DOEA's  examination, 
investigation  and/or  enforcement 
proceeding  regarding  an  option-related 
termination  for  cause,  the  other  SROs  of 
which  the  common  member  is  a 
member  shall  furnish  to  the  DOEA. 
upon  request,  copies  of  all  pertinent 
materials  related  thereto  in  their 
possession. 

XI.  It  shall  be  the  responsibility  of  the 
DOEA  to  discharge  the  Regulatorv- 
Responsibility  relative  to  a  WTitten 
option-related  customer  complaint 
relevant  to  a  common  member  allocated 
to  it,  luiless  such  complaint  is  imiquely 
related  to  another  SRO's  market.  In  the 
latter  instance,  the  DOEA  shall  forward 
the  complaint  to  that  SRO  to  whose 
market  the  complaint  relates,  and  the 
latter  shall  discharge  Regulator.' 
Responsibility'  with  respect  to  such 
complaint.  If  an  SRO  which  is  not  the 
DOEA  shall  receive  a  customer 
complaint  within  the  DOEA's 
Regulatory'  Responsibility,  such  non- 
DOEA  shall  promptly  forward  a  copy  of 
such  complaint  to  the  DOEA. 

XII.  Any  written  notice  required  or 
permitted  to  be  given  under  this 
Agreement  shall  be  deemed  given  if  sent 
by  certified  mail,  return  receipt 
requested,  to  each  participating  SRO 
entitled  to  receipt  thereof,  to  the 
attention  of  the  SRO  representative  on 
the  Councul  at  the  SROs  then  principal 
office. 

XIII.  The  costs  incurred  by  each 
DOEA  in  discharging  its  Regulatorv- 
Responsibility  under  this  Agreement  are 
not  reimbursable.  However,  any  SRO 
participants  may  agree  that  one  or  more 
will  reimburse  the  other(s)  for  costs. 
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XTV.  The  SROs  shall  notify  the 
common  m«mb«rs  of  this  Agreement  by 
means  of  a  uniform  joint  notice 
approved  bv  the  (iouncil. 

XV  This  Agreement  may  be  amended 
in  writing  duly  approved  by  each  SR(J. 

XV!.  Any  ofthe  SROs  may  manifest 
its  intentitm  to  c;ancel  its  participation 
in  this  Agreement  at  any  time  upon  the 
giving  to  the  (Council  of  written  notice 
thereof  at  least  90  calendar  days  prior  to 
such  cancellatit)n.  Upon  receipt  of  such 
notice  the  Council  shall  allocate,  in 
accordance  with  the  provisions  of  this 
Agreement,  those  common  members  for 
whic:h  the  petitioning  party  was  the 
DOEA.  Until  such  time  as  the  Council 
has  completed  the  reallocation 
described  above,  the  petitioning  SRO 
shall  retain  all  its  rights,  privileges, 
duties  and  obligations  hereunder. 

XVII.  The  cancellation  of  its 
participation  in  this  Agreement  by  anv 
SR(3  shall  not  terminate  this  Agreement 
as  to  the  SROs  which  remain 
participants  This  Agreement  will  only 
terminate  when  the  then  participants 
therein  shall  notify  the  (iommission.  in 
writing,  that  they  will  terminate  the 
Agreement   Such  notice  shall  be  given 
at  least  six  months  prior  to  the  intended 
date  of  termination 

Limitation  of  Liability 

No  SRO  nor  the  (Iouncil  nor  anv  of 
their  respective  directors,  governors, 
officers,  employees  or  representatives 
shall  be  liable  to  any  other  participant 
in  this  Agreement  for  any  liability,  loss 
or  damage  resulting  from  or  claimed  to 
have  resulted  from  any  delays, 
inaccuracies,  efforts  or  omissions  with 
respec:t  to  the  provision  of  Regulatory 
Responsibility  as  provided  hereby  or  for 
the  failure  to  provide  any  such 
Responsibility,  except  with  respect  to 
such  liability,  loss  or  damages  as  shall 
have  been  suffered  by  one  or  more  of  the 
SROs  and  caused  by  the  willful 
miscondui:t  ofthe  other  participants  or 
their  respective  directors,  governors, 
officers,  employees  or  representatives 
No  warranties,  express  or  implied,  are 
made  by  any  or  all  of  the  .SROs  or  the 
Clouncil  with  respei:t  to  any  Regulatory 
Responsibility  to  be  performed  by  each 
of  them  hereundt'r 

Relief  from  Responsibility 

Pursuant  to  Section  17(d)(1)(A)  ofthe 
.Securities  Kxf:hange  Act  of  m.'14  and 
Rule  17d-2  promulgated  pursuant 
thereto,  the  .SROs  join  in  reijuesting  the 
Securities  and  Exchange  (ionimissKm. 
upon  its  approval  of  this  Agreement  or 
anv  part  thereof,  to  relieve  those  SROs 
which  <ire  from  time  to  tune  p.irtii.ipaiits 
in  this  Agreement  whi(  h  are  not  the 
D0P;A  as  to  a  common  member  of  anv 


and  all  Regulatory  Responsibility  with 
respect  to  the  matters  allocated  to  the 
DOEA 

In  Witness  Whereof,  the  SROs  hereto 
have  executed  this  Agreement  as  ofthe 
date  and  year  first  above  written. 

Exhibit  A — Designated  Option 
Examining  Authorities 

American  Stock  Exchange,  LLC 

Chicago  Board  Options  Exchange.  Inc. 

National  Association  of  Securities 
Dealers,  Inc. 

New  York  Stock  Exchange,  Inc 
TV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  amended 
plan.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street.  NW.,  Washington,  DC  20549- 
{)B<)9.  (Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  amended 
plan  that  are  filed  with  the  Commission, 
and  all  written  communications  relating 
to  the  amended  plan  between  the 
(Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  LJ.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  each  ofthe  SRO 
participants.  All  submissions  should 
refer  to  File  No  S7-966  and  should  be 
submitted  by  lune  21,  2000. 

V.  Discussion 

The  Commission  continues  to  believe 
that  the  proposed  plan  is  an 
achievement  in  cooperation  among  the 
SRO  participants,  and  will  reduce 
unnecessary  regulatory  duplication  by 
allocating  to  the  designated  SRO  the 
responsibility  for  certain  options-related 
sales  practice  matters  that  would 
otherwise  be  performed  by  multiple 
SROs  The  plan  promotes  efficiency  by 
reducing  costs  to  firms  that  are  members 
of  more  than  one  of  the  SRO 
participants  In  addition,  because  the 
SRO  participants  coordinate  their 
regulatory  functions  in  accordance  with 
th«'  plan,  the  plan  promotes,  and  will 
continue  to  promote,  investor 
prf)tection. 

Under  paragraph  (c)  of  Rule  17d-2, 
the  (lommissifm  may,  after  appropriate 
notice  and  comment,  declare  a  plan,  or 
any  part  of  a  plan,  effective.' '  In  this 


instance,  the  Commission  believes  that 
appropriate  notice  and  comment  can 
take  place  after  the  proposed 
amendment  is  effective.  The  primary 
purpose  of  the  amendment  is  to  add  the 
ISE  as  an  SRO  participant.  By  approving 
it  today,  the  amendment  can  be 
implemented  prior  to  the  ISE  begiiming 
its  operations.  In  addition,  the  original 
plan  was  published  for  comment,  and 
no  comments  were  received. '-^  The 
Commission  does  not  believe  that  the 
amendment  raises  any  new  regulatory 
issues. 

This  order  gives  effect  to  the  amended 
plan  submitted  to  the  Commission  that 
is  contained  in  File  No.  S7-966.  The 
SRO  participants  shall  notify  all 
members  affected  by  the  amended  plan 
of  their  rights  and  obligations  under  the 
amended  plan. 

It  is  therefore  ordered,  pursuant  to 
Sections  17(d)  and  llA(a)(3)(B)  ofthe 
Act,  that  the  amended  plan  of  the  Amex, 
the  CBOE,  the  CHX.  the  ISE,  the  NASD, 
the  NYSE,  the  PCX,  and  the  Phlx  filed 
pursuant  to  Rule  17d-2  is  approved. 

It  is  further  ordered  that  those  SRO 
participants  that  are  not  the  DOEA  as  to 
a  particular  member  are  relieved  of 
those  responsibilities  allocated  to  the 
member's  DOEA  under  the  amended 
plan. 

For  the  Commission,  by  the  Division  of 
Marltet  Regulation,  pursuant  to  delegated 
authority  '^ 

Margaret  H.  McFarland. 
DeputySprrctan,- 

IFR  Dm    00-135.30  Filed  5-30-00;  8:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[ReiMM  No.  34-42815,  File  No.  4-431] 

Program  for  Allocation  of  Regulatory 
Raaponslbllltias  Pursuant  to  Rula  174- 
2;  Ordar  Granting  Approval  of  Plan 
Allocating  Ragulatory  Raaponslbillty; 
Intamatioruil  Sacurltias  Exchange  LLC 
and  National  Association  of  Sacurltias 
Daalars,  Inc. 

May  2J.  2000. 

Notice  is  hereby  given  that  the 
Securities  and  Exchange  Commission 
(  "SEC  or  Commission")  has  issued  an 
Order,  pursuant  to  Sections  17(d) '  and 
llA(a)(3)(B)  -  ofthe  Securities  Exchange 
Act  of  1934  ( 'Act")  granting  approval 
of  the  plan,  as  amended,  for  allocating 
regulator*'  responsibility  filed  pursuant 
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to  Rule  17d-2  ofthe  Act,^  by  the 
International  Securities  Exchange  LLC 
("ISE")  and  the  National  Association  of 
Securities  Dealer,  Inc.  ("NASD"). 

Accordingly,  the  NASD  shall  assume, 
in  addition  to  the  regulatory 
responsibilities  it  already  has  under  the 
Act,  the  regulatory  responsibilities 
allocated  to  it  under  the  plan,  as 
amended.  At  the  same  time,  the  ISE  is 
relieved  of  those  regulatory 
responsibilities  allocated  to  the  NASD. 

L  Introduction 

Section  19(g)(1)  ofthe  Act,*  among 
other  things,  requires  every  national 
securities  exchange  and  registered 
securities  association  (  "SRO")  to 
examine  for,  and  enforce,  compliance  by 
its  members  and  persons  associated 
with  its  members  with  the  Act.  the  rules 
and  regulations  thereunder,  and  the 
SRO's  own  rules,  unless  the  SRO  is 
relieved  of  this  responsibility  pursuant 
to  Section  17(d)  or  19(g)(2)  ^  of  the  Act. 
Without  this  relief  the  statutory 
obligation  of  each  individual  SRO  could 
result  in  a  pattern  of  multiple 
examinations  of  broker-dealers  that 
maintain  memberships  in  more  than  one 
SRO  ("common  members").  This 
regulatory  duplication  would  add 
unnecessar)'  expenses  for  common 
members  and  their  SROs. 

Section  17(d)(1)  ofthe  Act  was 
intended,  in  part,  to  eliminate 
unnecessary  multiple  examinations  and 
regulatory  duplication.'^  With  respect  to 
a  common  member.  Section  17(d)(1) 
authorizes  the  Commission,  by  rule  or 
order,  to  relieve  an  SRO  ofthe 
responsibility  to  receive  regulatory 
reports,  to  examine  for.  and  enforce 
compliance  with  applicable  statutes, 
rules  and  regulations,  or  to  perform 
other  specified  regulatory  functions. 

To  implement  Section  17(d)(1),  the 
Commission  adopted  two  rules:  Rule 
17d-l '  and  Rule  17d-2  under  the  Act. 
Rule  17d-l,  adopted  on  April  20.  1976,« 
authorizes  the  Commission  to  name  a 
single  SRO  as  the  designated  examining 
authority  ("'DEA")  to  examine  common 
members  for  compliance  with  the 
financial  responsibility  requirements 
imposed  by  the  Act,  or  by  Commission 
or  SRO  rules.  When  an  SRO  has  been 
named  as  a  common  member's  DEA.  all 
other  SROs  to  which  the  common 


member  belongs  are  relieved  of  the 
responsibility  to  examine  the  firm  for 
compliance  with  applicable  financial 
responsibility  rules. 

On  its  face,  Rule  17d-l  deals  only 
with  an  SRO's  obligations  to  enforce 
broker-dealers'  compliance  with  the 
financial  responsibility  requirements. 
Rule  1 7d— 1  does  not  relieve  an  SRO 
from  its  obligation  to  examine  a 
common  member  for  compliance  with 
its  own  rules  and  provisions  of  the 
federal  securities  laws  governing 
matters  other  than  financial 
responsibility,  including  sales  practices, 
and  trading  activities  and  practices. 

To  address  regulatory  duplication  in 
these  other  areas,  on  October  28,  1976, 
the  Commission  adopted  rule  17d-2 
under  the  Act.^  This  nde  permits  SROs 
to  propose  joint  plans  allocating 
regulatory  responsibilities  with  respect 
to  common  members.  Under  paragraph 
(c)  of  rule  17d-2,  the  Commission  may 
declare  such  a  plan  effective  if  after 
providing  for  notice  and  comment,  it 
determines  that  the  plan  is  necessary'  or 
appropriate  in  the  public  interest  and 
for  the  protection  of  investors,  to  foster 
cooperation  and  coordination  among  the 
SRCDs,  to  remove  impediments  to  and 
foster  the  development  of  a  national 
market  system  and  a  national  clearance 
and  settlement  system,  and  in 
conformity  with  the  factors  set  forth  in 
Section  17(d)  ofthe  Act,  Commission 
approval  of  a  plan  filed  pursuant  to  Rule 
1 7d-2  relieves  an  SRO  of  those 
regulatory  responsibilities  allocated  by 
the  plan  to  another  SRO. 

On  April  19,  2000.  the  Commission 
published  notice  of  the  filing  by  the  ISE 
and  the  NASD  of  a  joint  plan  allocating 
regulatory  responsibility  for  common 
members.'"  No  comments  were 
received.  On  May  1,  the  parties  filed  a 
technical  amendment  to  the  plan."  The 
amended  plan  is  intended  to  reduce 
regulatory  duplication  for  firms  that  are 
common  members  of  the  ISE  and  the 
NASD.  Included  in  the  plan  is  an 
attachment  ('"ISE  Certification")  that 
clearly  delineates  regulaton,' 
responsibilities  with  respect  to  ISE 
rules.  The  ISE  Certification  lists  every 
ISE  rule  that,  under  the  plan,  the  NASD 
would  bear  responsibility  for  overseeing 


•irCFK  24(1  17d-2. 

M.-;  I  .SC.  78s(g)(1). 

M5U.S.C  7as(R)(2). 

•■.S<H:uritit"S  .Ai  Is  .Ariipnilmfnts  of  1975.  Rfpcirt  uf 
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"Securities  Kxc  hange  .\i A  Release  No   12352 
(April  20.  1976).  41  KK  1HH09  (Mav  3.  1976) 


"Securities  Exchange  .Act  Release  No.  12935 
(October  28,  1976).  41  FR  49093  (November  8. 
1976), 

'"Securities  Excliange  .Act  Release  No  42668 
(.April  11.  2000).  65  FR  21048  (.April  19.  2000) 

"  Spc  Letter  from  Sharon  Zackula.  .Assistant 
(ieneral  Oiunsel.  N.ASD  Regulation,  to  Belinda 
Blaine,  .Associate  Director.  Division  of  Market 
Rfgulalutn,  Oimmissioii,  dated  Ma\  1,  2000 
I    ,Amendment  No.  1")   .Amendment  No.  1  makes 
non-substantive  (  hanges  to  the  provisions  ol  the 
plan  regarding  .Advi-rtising  Materials  and 
Regulatorv  Responsibility, 


and  enforcing  with  respect  to  common 
members. 

n.  Discussion 

The  Commission  finds  that  the 
proposed  plan  is  consistent  with  the 
factors  set  forth  in  Section  1 7(d)  of  the 
Act  and  Rule  17d-2(c),  in  that  the 
proposed  plan  is  necessary'  or 
appropriate  in  the  public  interest  and 
for  the  protection  of  investors,  fosters 
cooperation  and  coordination  among 
self-regulatory  organizations,  and 
removes  impediments  to  and  fosters  the 
development  of  the  national  market 
system.  In  particular,  the  Commission 
believes  that  the  proposed  plan  is  an 
achievement  in  cooperation  between  the 
ISE  and  the  NASD,  which  will  reduce 
unnecessary  regulaton,-  duplication  by 
allocating  to  the  NASD  certain 
responsibilities  for  common  members 
that  would  otherwise  be  performed  by 
both  SROs.' 2  The  proposed  plan 
promotes  efficiency  by  reducing  costs  to 
common  members.  Furthermore, 
because  the  ISE  and  the  NASD  will 
coordinate  their  regulator^'  functions  in 
accordance  with  the  plan,  the  plan  will 
promote  investor  protection. 

HI.  Conclusion 

This  order  gives  effect  to  the  amended 
plan  filed  with  the  Commission  that  is 
contained  in  File  No.  4—431.  The  parties 
to  the  plan  shall  notif\'  all  members 
affected  by  the  amended  plan  of  their 
rights  and  obligations  under  the 
amended  plan. 

It  is  therefore  ordered,  pursuant  to 
Sections  17(d)  and  llA(a)(3)(B)  ofthe 
Act,  that  the  plan  ofthe  ISE  and  the 
NASD,  as  amended,  filed  pursuant  to 
Rule  17d-2  is  approved. 

It  is  therefore  ordered  that  the  ISE  is 
relieved  of  those  responsibilities 
allocated  to  the  NASD  under  the  plan, 
as  amended. 


'^The  ISE  has  further  reduced  regulatorv 
duplication  h\  becoming  a  participant  in  the  plan 
allocating  regulatorv  responsibilitv  con(  eming 
options-related  sales  praclue  matters,  filed  b>  the 
.American  Stock  Exchange  LLC',  the  (;hic;ago  Board 
Options  Exchange,  Inc .,  the  Chicago  Stock 
Exchange,  Inc  ,  the  National  .A.ssociation  of 
.Securities  Dealers,  Inc  .,  the  Nev»  'I'ork  .Stock 
Exchange,  the  PaciTu  Exchange,  Inc   .  and  the 
Philadelphia  Stock  Exchange,  Inc   in  1483  (the 
"Options  17d-2  Plan")  ,Sef  Sec  urities  Exchange  Ad 
Release  No   20158  (September  8,  1983),  4H  FR 
412.S6  (September  14,  1983)  On  Mav  23,  2000,  the 
Commission  approved  an  amendment  to  the 
Opticms  1  7d-2  plan,  which  alFiws  ISE  to  bee  onie 
a  participant  in  the  plan   ,Spf  Securities  Exchange 
.Act  Release  No.  42816.  The  plan  that  is  the  subject 
of  this  approval  order  specifu  al!\  exc  ludes  any 
obligation  or  responsibilitv  b\  the  N.A.SD  to 
examine  conimon  members  for  compliance  with  ISE 
rules  for  which  the  regulatorv  responsibilitv  is 
allocated  tcj  an  SRO  under  the  Options  Rule  17d- 
2  plan. 
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For  tht!  {idnimission.  \iv  the  Diviskui  of 
Market  ReKuliilKiii.  piirsu.int  to  (IflcgiitHil 
diithonlv  '  ' 

Margaret  H.  McFarland, 
lyfputv  Srcn-tdr, 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

(R«lMsa  ^to.  34-42810:  Fit*  No.  SR-PCX- 
99-17] 

Self-Regulatory  Organizations;  Pacific 
Exchange,  Inc.;  Order  Approving 
Proposed  Rule  Change  Permitting 
Floor  Brokers  To  Represent  Orders 
With  a  Ticket-to-Follow 

I.  Introduction 

On  IuiR>  1.  lytVi.  Ihf  f'.i(.it'i(   Kxiliangc. 
Inc   CKxchan^f"  or  "JMiX")  siibiiiittcd 
to  tht'  .Securitifs  and  K\(  h.mm* 
(lomniis.sion  ("Cuninussion").  pursuant 
to  S»H:ti()n  19(b)(1)  of  th»'  .S.-curitics 
Kxchangt'  Act  of  19.14  (■.Xit").'  .md 
Rule  19h-4  therfundfr.-'  <i  proposed  rulf 
chan^^t'  s»H'li,ui>;  to  aim-nd  its  rules  on 
options  trading  to  pernut  Floor  Mrokers 
to  inunediatelv  ri-prt-sent  intra  tloor 
ttilephonic  orders  in  the  trading  (  rowd. 
with  a  written  order  ti(  ket  iininediatelv 
to  follow   .Xmeiidtnent  No    1  to  the 
[)roposal  was  sut)iiiitted  on  November 
12,  1999   '  Notice  of  the  proposed  rule 
change,  inc  hiding  .Viiieiidinent  No    1. 
appeared  m  the  Federal  Re^^ister  on 
December  H.  1999  ^  Die  ( Commission 
received  no  comments  on  the  proposal 
This  ordttr  approves  the  proposed  rule 
change,  as  amended. 

II.  Description  of  the  Proposal 

Options  Floor  Brokers  currentiv  am 
not  permitted  to  represent  orders  they 
receive  over  the  telephone  unless  and 
until  thev  have  pre[)ared.  from  outside 
the  trading  crowd,  a  written,  time- 
stamped  order  ti(  ket    ■  The  Fxchange 
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'  Sff  lultnr  friiiii  Vlii  h.it'l  t'lfiMiii.  l)ir"(  tnr. 
KKKuUtnrv  ['■■lu  \    lt..\.  Ill  luhii  Knfser.  Attdrni'v. 
llivisKiii  uf  Mrtrktrt  KHxiilntiiiii.  ( .iiiniiu»si(in.  italed 
NnVKinhnr  ID.  mv)M  I    Arii.'inlin.'iil  No    1) 
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H  2(h)l4llHI     I  Imiu  Hf'ilkiTs  who  rt'(  tMv«  telephonic 
iirili'r>  wlu)f'  111  lilt-  Iniiluix  i.rowil  must  step  uuHiiIp 
iif  thf  1  niwil.  writ"'  up  mi  nrdnr  In  kiM  .iinl  liiin' 
stamp  il  )»'f(iri'  rfprt'scnluiK  the  ■iriii-r  iii  lh>' 
■  riiw.l    I.  S>f.j/<i.i  P(.X  Kill.' ti  Hf)  (.1,111    Oil    whe'ii 
.1  Klintr  HmkHt  THLtuM^N  H  vtrt^al  'iriler  Irum  ,t  M,irl>.**t 
Miik'T     >r  wtitifi  ii  KliHir  Hnil^itr  is  rw|UHstHit  h\  -i 


now  proposes  to  adopt  new  PCX  Rule 
6  2(h)(4)(C),  which  will  permit  a  floor 
Broker  in  a  trading  crowd  who  receives 
an  order  from  a  Member  or  Member 
Firm  representative  located  on  the 
Trading  Floor  to  represent  that  order 
immediately  in  the  trading  crowd, 
provided  that:  (i)  an  order  ticket  is 
prepared  and  time  stamped  in  the 
member  firm  booth  before  the  order  is 
transmitted  telephonically  to  the  Floor 
Broker  in  the  trading  crowd:  and  (ii)  a 
written,  time-stamped  order  ticket  for 
the  order  must  be  taken  immediately  to 
the  Floor  Broker  in  the  trading  crowd.'' 

The  Exchange  also  proposes  to  amend 
PCX  Rule  b  2(h)(4)(B)  to  eliminate  the 
recjuirement  that  Floor  Brokers  who 
receive  telephonic  orders  while  in  the 
trading  crowd  must  step  outside  of  the 
trading  crowd,  write  up  an  order  ticket 
and  time-stamp  it  before  representing 
the  order  in  the  crowd. '  In  addition,  the 
Exchange  proposes  to  add  new  section 
|d|  to  PCX  Rule  h  H7.  which  provides 
tliat  <i  Floor  Broker  may  represent  a 
telephoiiK  order,  with  the  ticket  to 
follow,  as  provided  in  P(;X  Rule 
t)  2(h)(4)((:)   Further,  the  Exchange 
profxises  to  modifv  PCX  Rule  6  85  bv 
providing  that  PCX  Rule  h  2(h)(4)(C)  is 
an  exception  to  the  general  rule  that 
when  a  Floor  Broker  receives  a  verbal 
order  form  a  Market  Maker,  or  when  a 
I-'loor  Broker  is  requested  by  a  Market 
Maker  to  alter  an  order  in  his  pos.sessinn 
in  any  way.  the  F'loor  Broker  shall 
immediately  prepare  an  order  tu;ket 
from  outside  the  trading  crowd  and 
timestamp  it  Accordingly,  Floor 
Brokers  who  receive  intra-floor 
telephonic  orders  from  Market  Makers 
will  he  permitted  to  represent  those 
orders  immediately,  with  the  tu  ket 
immediately  to  follow." 

I  'nder  Opitions  Floor  Procedure 
Advice  F-.S  ( 'OFPA  F-5'),  hand  signals 
may  be  used  to  increase  or  decrease  the 
size  of  an  order,  to  change  the  order's 
limit,  to  cancel  an  order  or  to  activate 
a  market  order,  as  long  as  the 
cancellation  or  change  to  the  order  is 

relayed  to  the  Floor  Broker  in  a  time- 
stamped,  written  form  immediately 
thereafter.  "  The  Exchange  is  proposing, 
as  a  matter  of  consistency,  to  eliminate 
the  requirement  from  OFPA  F-.5  that 
changes  to  an  order  must  be 
documented  in  writing  outside  of  the 
crowd  and  the  ticket  time-stamped. 


Market  Makct  ti .  d)tei  dii  '■rdt-r  iii  his  puss^'ssMH  m 
aiiv  win.  Oil'  Kluor  Broker  slidll  inimrdidli'iv 
pr»p>ire  mi  urder  In  k>'t  trniii  uulsnii'  th>'  tr.niini; 
I  rovvci  Hiid  time  ^tamp  it    I 
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"  1  luler  P<;X  Kule  b  2(h)(4).  Floor  Brokers  are  not 
("■rinitt>-<l  to  1  ummuniLatP  dirBftiv  with  persons 
l.r,  .ili'il  .ilf  Ihv  I' railing  Fli>iir    Srf  -.upni  note  5. 


before  the  revised  order  may  be 
represented 

III.  Discussion 

Section  6(b)(5)  **  of  the  Act  requires 
that  the  rules  of  an  exchange  be 
designed  to  promote  just  and  equitable 
principles  of  trade,  prevent  fraudulent 
and  manipulative  acts  and  practices, 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and 
protect  investors  and  the  public 
interest.'"  Section  llA(a)(l)(C)(i)  "  of 
the  Act  states  that  it  is  in  the  public 
interest  and  appropriate  for  the 
protection  of  investors  and  the 
maintenance  of  fair  and  orderly  markets 
to  assure  the  economically  efficient 
execution  of  sec:urities  transactions. 
.Section  11  A(a)(l)(C)(ii)  '-^  states  that  it  is 
in  the  public  interest  and  appropriate 
for  the  protection  of  investors  and  the 
maintenance  of  fair  and  orderly  markets 
to  assure  fair  competition  among 
brokers  and  dealers.  For  the  reasons  set 
forth  below,  the  Commission  finds  that 
the  proposed  rule  change  is  consistent 
with  the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and.  in  particular,  the 
requirements  of  .Section  6(b)(5).' ' 
Further,  the  Oimmission  believes  that 
the  proposed  rule  change  is  consistent 
with  the  goals  of  .Section  llA(a)(l)(C).'-» 

The  Commission  believes  that  the 
proposal  should  serve  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market  by 
reducing  the  amount  of  time  before 
telephonic  orders  may  be  represented  in 
the  trading  crowd  without 
compromising  the  Exchanges  audit 
trail.  In  this  regard,  the  Commission 
notes  that  an  order  ticket  must  be 
prepared  and  time  stamped  in  the 
member  firm  booth  before  the  order  is 
transmitted  telephonically  to  the  Floor 
Broker  in  the  trading  crowd.  The 
Commission  believes  that  requiring 
floor  members  to  prepare  a  written, 
time-stamped  order  ticket  before  the 
order  is  transmitted  to  the  crowd  is 
consistent  with  the  Exchange's  audit 
trail  requirements  Further,  the 
Commission  believes  that  this 
requirement  should  enable  the 
Exchange  to  conduct  adequate 
surveillance  for  market  manipulation 


"15  r  S(.    7Hffl))|5) 

"In  appruvinR  this  proposed  rule  chanjjp,  the 
Commission  ha.s  (  niisidered  the  pruposals  impai  t 
nn  efficieni.  V.  c  iimpetitinn,  and  <.apital  formaliiiii 
IS  r  .S  C    78c(fl 

"15  1    bC  78k-l(a)(l)IC)li) 
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and  other  violations  of  Exchange  rules 
and  the  Act. 

The  Commission  believes  that  the 
proposal  may  expedite  and  make  more 
efficient  the  process  by  which  customer 
orders  can  be  received  and  executed  on 
the  floor  of  the  Exchange.  The 
Commission  also  believes  that  the 
proposed  rule  change  should  increase 
the  efficiency  of  transmitting  orders 
from  a  member  firm  booth  to  Floor 
Brokers  in  the  trading  crowd  by 
reducing  the  amount  of  time  required 
before  these  orders  may  be  represented 
in  the  crowd. 

In  determining  to  approve  this 
proposal,  the  Commission  notes  that  the 
Exchange  represents  the  proposal  is 
necessary  to  ensure  that,  as  the  number 
of  option  orders  transmitted  and 
represented  electronically  on  the 
Exchange  increases,  manual  orders 
represented  by  Floor  Brokers  are  not 
placed  at  a  competitive  disadvantage. 
The  Commission  believes  that  the 
proposal  should  foster  coordination 
with  persons  engaged  in  facilitating 
transactions  in  securities,  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market, 
and  protect  investors  and  the  public 
interest  by  expediting  and  making  more 
efficient  the  process  by  which  orders 
can  be  received  and  executed  on  the 
floor  of  the  Exchange.  Accordingly,  the 
Commission  finds  that  the  proposal  is 
consistent  with  Section  6(b)(5) '"'  of  the 
Act. 

IV.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,"'  that  the 
proposed  rule  change  (SR-PCX-99-17) 
is  approved. 

For  the  Oimmission.  bv  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authoritv,' " 

Margaret  H.  McFarland, 
Deputy  SMrctan 
|FR  Doc.  00-i;t5:)2  Filed  5-30-00:  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-42811;  File  No.  SR-PHLX- 
00-14] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Philadelphia  Stock  Exchange,  Inc. 
Regarding  Listing  and  Trading  Options 
on  the  Wireless  Telecom  Sector  Index 

May  23.  2000. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1  and  Rule  19b-^  thereunder.- 
notice  is  herebv  given  that  on  Februarv 
24.  2000. '  the  Philadelphia  Stock 
Exchange.  Inc.  ("Phlx"  or  "Exchange ') 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I.  II.  and  III  below,  which  Items 
have  been  prepared  by  the  Phlx.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange,  pursuant  to  Rule  19b- 
4  of  the  Act,  proposes  to  list  and  trade 
European  style,  cash-settled  options,  on 
the  Wireless  Telecom  Sector  Index 
("Index"),  an  equal  dollar-weighted. 
A.M. -settled,  narrow-based,  index  of 
twenty  companies,  involved  in  various 
aspects  of  wireless  telecommunications 
ser\'ices  and  equipment.  A  list  of  the 
specific  companies  comprising  the 
Index,  their  capitalizations,  six-month 
share  volumes  and  the  percentage 
weightings  of  these  companies,  as  of 
April  10.  2000,  is  available  from  the 
Exchange. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Phlx  included  statements  concerning 
the  purpose  of.  and  basis  for.  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  FV  below.  The  Phlx  has  prepared 
summaries,  set  forth  in  Sections  A,  B, 


15  1  .S.C  78m))(51 
■15  L'.S.C  78s(b)|2) 
■17CFR  20030- :i(d)ll2). 


'  15  r.S.C.  78s(b)(l). 

•;  17  CFR  240.1 9b-4 

'On  March  30.  2000  and  April  13.  2000.  the 
E.xchange  submitted  Amendment  Nos.  1  and  2  to 
the  proposed  mle  change,  respectively,  the 
substance  of  which  has  been  incorporated  into  this 
notice.  See  letters  from  lohn  Kenney.  Ir..  Coun.'iel. 
Phlx,  to  lohn  Roeser.  Attorney.  Commission,  dated 
March  29.  2000  ("Amendment  No   T)  and  .April  l.T. 
2000  (•'Amendment  No.  2  "). 


and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization  s 
Statement  of  the  Purpose  of.  and 
Statuton'  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposal  is  to  list 
for  trading  European  style,  cash-settled 
options  on  the  Index,  a  new  index 
developed  pursuant  to  Exchange  Rule 
1009A(b).  Options  on  the  Index  will 
provide  an  important  hedging  vehicle 
for  basket  traders  who  engage  in  trading 
securities  that  comprise  this  subsector 
of  the  telecommunications  industry. 

The  following  is  a  more  detailed 
description  of  the  proposed  Index 
option: 

Ticker  Symbol:  YLS. 

Settlement  Value  Symbol:  YSO. 

Underlying  Index:  The  Index  is  an 
equal  dollar-weighted  index  composed 
of  twenty  stocks  involved  in  wireless 
telecommunications  ser\ices  and 
equipment  all  of  which  are  traded  on 
the  New  York  Stock  Exchange  ("NYSE") 
or  Nasdaq  Stock  Market  (  "Nasdaq"),  and 
are.  therefore,  reported  securities  as 
defined  in  Rule  ll.^aS-l  under  the  .^ct. 
Further,  all  of  the  stocks  presently  meet 
the  Exchange's  listing  criteria  for  equity 
options  contained  in  Exchange  Rule 
1009  and  are  currently  the  subject  of 
listed  options  on  U.S.  options 
exchanges. 

The  Exchange  notes  that  most  of  the 
companies  represented  in  the  Index  are 
U.S.  companies.  However,  to  the  extent 
that  non-U. S.  companies  are  part  of  or 
are  added  to  the  Index  (such  as 
American  Depository  Receipts)  and 
therefore  are  not  subject  to 
comprehensive  sur\'eillance  sharing 
agreements,  those  components  do  not 
and  will  not  account  for  more  than  20% 
of  the  weight  of  the  Index. 

As  of  April  10.  2000,  the  market 
capitalization  of  all  the  stocks  in  the 
Index  exceeded  Si  trillion  and  such 
individual  capitalizations  ranged  from 
approximately  $1  billion  to  Si  76  billion. 
All  twenty  component  issues  in  the 
Index  had  monthly  trading  volumes  in 
excess  of  one  million  shares  over  each 
of  the  past  six  months. 

Index  Calculation:  The  methodology 
used  to  calculate  the  Index  is  an  equal 
dollar- weighted  method,  meaning  that 
each  of  the  component  stocks  is 
represented  in  the  Index  in 
approximately  equal  dollar  amounts. 
The  Exchange  believes  that  this  method 
of  calculation  is  appropriate  because  it 
will  provide  each  component  issue  with 
equivalent  influence  on  the  movement 
of  the  Index  value  instead  of  allowing 
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one  highly  capitalized  stork  to  dominate 
the  movement  of  the  Index.  To 
determine  the  initial  dollar  weighting  of 
the  stocks,  the  Exchange  calculated  the 
number  of  shares  of  each  that  would 
represent  an  investment  of 
approximately  $10,000  in  each  of  those 
stocks  comprising  the  Index  based  on 
closing  prices  on  July  16.  1999  The 
value  of  the  Index  equals  the  current 
market  value  of  the  sum  of  the  assigned 
number  of  shares  of  all  of  the  stocks  in 
the  Index  divided  by  the  current  Index 
divisor.  The  Index  divisor  was  set  to 
yield  an  initial  Index  value  of  150  at  the 
opening  on  July  19,  1999. 

Index  Maintenance:  To  maintain  the 
continuity  of  the  Index,  the  divisor  will 
be  adjusted  to  reflect  non-market 
changes  in  the  price  of  the  component 
securities  as  well  as  changes  in  the 
composition  of  the  Index  Changes 
which  may  result  in  divisor  adju.stmonts 
include  but  are  not  limited  to  stork 
splits,  dividends,  spin-offs,  mergers  and 
acquisitions  In  accordance  with 
Exchange  Rule  1009A,  if  any  change  in 
the  nature  of  any  component  [eg  . 
delisting,  merger,  acquisition  or 
otherwise)  in  the  Index  will  change  the 
overall  market  character  of  the  Index, 
the  Exchange  will  take  appropriate  steps 
to  remove  the  stock  or  replace  it  with 
another  stock  that  the  Exchange  believes 
would  be  compatible  with  the  intended 
market  character  of  the  Index.  Any 
replacement  components  will  be 
reported  securities  as  defined  in  Rule 
llAa.l-l  of  the  ,\(:t  ■• 

( Currently,  the  Index  is  composed  of 
twenty  component  stoc:ks   Absent 
C^ommission  approval,  the  Exchange 
will  not  change  the  number  of 
components  to  more  than  twenty-six  or 
fewer  than  fourteen.  The  Exchange 
notes  that  the  component  stocks 
comprising  the  top  90%  of  the  index,  bv 
weight,  will  eac:h  maintain  a  minimum 
market  capitalization  of  $75  million 
The  remaining  lO'^o  by  weight,  will  each 
maintain  a  minimum  market 
c:apitalization  of  $50  million  The 
component  stocks  comprising  the  top 
90%  of  the  Index,  by  weight,  will 
maintain  a  trading  volume  of  at  least 
500.000  shares  per  month  The  trading 
volume  for  each  of  the  component 
stocks  constituting  the  bottom  10%  of 
the  Index,  bv  weight,  will  maintain  at 
least  400,000  shares  per  month   No 
fewer  than  90%  of  the  component  issues 
by  weight  or  fewer  than  80%  of  the  total 
number  of  the  components  qualify  as 
stocks  eligible  for  options  trading 

If  the  Index  fails  at  any  time  to  satisfy 
one  or  more  of  the  required 
maintenance  criteria,  the  Exchange  will 


notify  the  Commission  staff 
immediately  and  will  not  open  for 
trading  any  additional  series  of  options 
on  the  Index,  unless  the  above  is 
determined  by  the  Exchange  not  to  be 
significant  and  the  Commission  concurs 
in  that  determination,  or  unless  the 
continued  listing  of  options  on  the 
Index  has  been  approved  by  the 
Commission  under  Section  19(b)(2)  of 
the  Act.""  In  addition  to  not  opening  for 
trading  any  additional  series,  the 
Exchange  may,  in  consultation  with  the 
Commission,  prohibit  opening  purchase 
transactions  in  series  of  options 
previously  opened  for  trading  to  the 
extent  that  the  Exchange  deems  such 
action  necessary  or  appropriate.** 

In  addition  to  the  maintenance 
criteria  above,  no  single  component  of 
the  index  shall  account  for  more  than 
25%  of  the  Index  and  the  five  highest 
weighted  component  securities  shall  not 
account  for  more  than  60%  of  the  Index 
If  the  Index  fails  to  satisfy  the 
maintenance  listing  standards  set  forth 
above,  the  Exchange  shall  not  open  for 
trading  any  additional  series  of  options 
of  that  class  unless  such  failure  is 
determined  by  the  Exchange  not  to  be 
significant  and  the  Commission  concurs 
in  that  determination,  or  unless  the 
continued  listing  of  that  class  of  Index 
options  has  been  approved  by  the 
(Commission  under  Section  19(b)(2)  of 
the  Act 

Rebalancing  Following  the  close  of 
trading  on  the  third  Friday  of  January. 
April,  July  and  October  the  Index 
portfolio  will  be  adjusted  by  changing 
the  number  of  whole  shares  of  each 
component  so  that  each  company  is 
again  represented  in  "equal"  dollar 
amounts  If  necessary,  a  divisor 
adjustment  will  be  made  at  the 
n'balancing  to  ensure  continuity  of  the 
Index's  value  The  newly  adjusted 
portfolio  will  then  be<:ome  the  basis  for 
the  Index's  value  on  the  first  trading  day 
following  the  adjustment. 

The  number  of  shares  of  each 
t;omponent  stock  in  the  Index  portfolio 
will  remain  fixed  between  quarterly 
rebalances  except  in  the  event  of  certain 
types  of  corporate  actions  such  as  the 
payment  of  a  dividend  other  than  an 
ordinary  cash  dividend,  stock  dividend. 
sto(.k  split,  reverse  stock  split,  rights 
offering,  distribution,  reorganization, 
re{:apitalization.  or  similar  event  with 
rfsp»?rt  to  the  component  stocks.  In  the 
r:ase  of  a  merger  or  consolidation  of  an 
issuer  of  a  component  stock,  if  the  stock 
remains  in  the  Index,  the  numb>er  of 
shares  of  that  security  in  the  portfolio 
may  be  adjusted  to  the  nearest  whole 


share  to  maintain  the  component's 
relative  weight  in  the  Index  at  the  level 
immediately  prior  to  the  corporate 
action.  In  the  even  of  a  stock  addition 
or  replacement,  the  average  dollar  value 
of  the  remaining  portfolio  components 
will  be  calculated  and  that  amount 
invested  in  the  stock  of  the  new 
component,  to  the  nearest  whole  share. 
In  all  cases,  the  divisor  will  be  adjusted, 
if  necessary,  to  ensure  Index  continuity. 
All  stock  replacements  and  the  handling 
of  non-routine  corporate  action  will  be 
announced  at  least  ten  business  days  in 
advance  of  such  effective  change, 
whenever  possible.  The  Exchange  will 
make  this  information  available  to  the 
public  through  dissemination  of  an 
information  circular. 

Unit  of  Trading:  Each  options  contract 
will  represent  $100.  the  Index 
multiplier,  times  the  Index  value.  For 
example,  an  Index  value  of  200  will 
result  in  an  option  contract  value  of 
$20,000  ($100  X  $200). 

Exercise  Price:  The  exercise  prices 
will  be  set  in  accordance  with  Phlx  Rule 
llOlA(a). 

Settlement:  A.M. -settled  index 
options 

Settlement  Value:  The  Index  value  for 
purposes  of  settling  outstanding  Index 
option  contracts  upon  expiration  will  be 
calculated  based  upon  the  regular  way 
opening  sale  prices  for  each  of  the 
Index's  component  stocks  in  their 
primary  market  on  the  last  trading  day 
prior  to  expiration.  In  the  case  of 
National  Market  System  securities 
traded  through  Nasdaq,  the  first 
reported  sale  price  will  be  used  for  the 
final  settlement  value  for  expiring  Index 
option  contracts  In  the  event  that  a 
component  security  does  not  open  for 
trading  on  the  last  day  before  the 
expiration  of  a  series  of  Index  options, 
the  last  sale  price  for  that  security  will 
be  used  in  calculating  the  Index  value. 
However,  in  the  event  that  The  Options 
Clearing  Corporation  (  "OCC  ") 
determines  that  the  current  Index  value 
is  unreported  or  otherwise  unavailable 
(including  instances  where  the  primary 
market  for  securities  representing  a 
substantial  part  of  the  value  of  the  Index 
is  not  open  for  trading  at  the  time  when 
the  current  Index  value  used  for 
exercise  settlement  purposes  would  be 
determined),  the  OCC  shall  determine 
an  exercise  settlement  amount  for  the 
Index  in  accordance  with  Article  XVII, 
Section  4  of  the  OCC  By-Laws.^ 

Last  Trading  Day:  Last  business  day 
prior  to  the  third  Friday  of  the  month 


*  17  CKK  240  11.^,11-1 


■'.Sffl'hU  Kiilf  10<)9.^ 
•Sff  Phlx  Kill.'  1011) 


'.Sw  f  n    (X^(!  Anil  If  XVIl.  Section  4  and 
Securities  Exi  hange  .\rt  Release  No   37315  (June 
17.  1996).  61  FK  32471  (lune  24.1996)  (SR-OCC- 
95-19) 
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for  options  which  expire  on  the 
Saturday  following  the  third  Friday  of 
that  month. 

Trading  Hours:  9:30  a.m.  to  4:02  p.m., 
E.  T. 

Position  and  Exercise  Limits:  The 
Index  is  an  industry  or  narrow-based 
index;  therefore,  the  Exchange  will 
employ  position  and  exercise  limits 
pursuant  to  Phlx  Rules  100lA(b)  and 
1002A,  respectively.  The  position  and 
exercise  limits  will  be  31.  500  contracts. 

Expiration  Cycles:  Three  months  from 
the  March,  June,  September,  December 
cycle,  plus  two  additional  near-term 
months. 

Exercise  Style:  European. 

Premium  Quotations:  Premiums  will 
be  expressed  in  terms  of  dollars  and 
fractions  of  dollars  pursuant  to  Phlx 
Rule  1033A.  For  example,  a  bid  or  offer 
of  1  "2  will  represent  a  premium  per 
options  contract  of  $150  (IV2XIOO). 

The  Index  value  will  be  disseminated 
every  15  seconds  during  the  trading  day. 
The  Phlx  has  contracted  with  Bridge 
Data  Inc.  to  compute  and  do  all  the 
necessary  maintenance  of  the  Index." 
Pursuant  to  Phlx  Rule  llOOA,  updated 
Index  values  will  be  disseminated  and 
displayed  by  means  of  primary  market 
prints  reported  by  the  Consolidated 
Tape  Association  and  over  the  facilities 
of  the  Options  Price  Reporting 
Authority.  The  Index  value  will  also  be 
available  on  broker-dealer  interrogation 
devices  to  subscribers  of  options 
information.  The  Exchange  represents 
that  it  will  not  list  or  trade  this  Index 
unless  and  until  it  has  sufficient 
capacity  to  process  the  additional 
message  traffic  generated  by  the  Index. ^ 

The  options  will  be  traded  pursuant 
to  current  Phlx  rules  governing  the 
trading  of  index  options  including 
provisions  addressing  sales  practices, 
floor  trading  procedures,  position  and 
exercise  limits,  margin  requirements 
and  trading  halts  and  suspensions.^" 
The  Exchange  also  represents  that 
surveillance  procedures  currently  used 
to  monitor  trading  in  index  options  will 
be  applicable  to  this  Index  option. 
These  procedures  include  having 
complete  access  to  trading  activity  in 
the  underlying  securities  which  are  all 
traded  on  the  NYSE  or  Nasdaq.  In 


"  As  a  back-up  to  Bridge  Data  Inc  ,  the  Phlx  will 
utilize  its  own  internal  index  calculation  system 
called  the  Index  Calculation  Engine  System. 

".Sff  Amendment  No.  1.  supra  note  3.  The 
Options  Pnce  Reporting  Authority  ("OPRA") 
represents  that  it  has  the  capacity  to  handle  the 
additional  traffic  generated  by  the  Index.  See  letter 
from  Joe  Corrigan.  Executive  Director.  OPRA.  to 
Mathew  Holm.  Director,  New  Product 
Development.  Phlx.  dated  March  23.  2000. 

'°See  particularly.  Phlx  Rule  722.  Phlx  Rules 
lOOOA  through  1102A.  and  generally.  Phlx  Rules 
1000  to  1080 


addition,  the  Intermarket  Surveillance 
Group  Agreement  dated  July  14,  1983, 
as  amended  on  January  29,  1990  and 
June  20,  1994  will  be  applicable  to  the 
trading  of  options  on  the  Index. 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  Section  6  of  the  Act  in 
general,  and  in  particular,  with  Section 
6(b)(5),  in  that  it  is  designated  to 
promote  just  and  equitable  principles  of 
trade,  foster  cooperation  and 
coordination  with  persons  engaged  in 
facilitating  transactions  in  securities,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and  to 
protect  investors  and  the  public  interest. 
Specifically,  the  Exchange  believes  that 
the  introduction  of  the  proposed  the 
Index  will  serve  to  promote  the  public 
interest  and  help  to  remove 
impediments  to  a  free  and  open 
securities  market  by  providing  investors 
with  a  means  of  hedging  exposure  to 
market  risks  associated  with  the 
securities  issued  by  companies  that 
comprise  this  subsector  of  the 
teleconmiunications  industry.  The 
trading  of  options  on  the  Index  will 
permit  investors  to  participate  in  the 
price  movements  of  the  twenty 
securities  on  which  the  Index  is  based. 
The  trading  of  options  on  the  Index  will 
allow  investors  holding  positions  in 
some  or  all  of  the  securities  underlying 
the  Index  to  hedge  the  risks  associated 
with  these  securities.  Accordingly,  the 
Exchange  believes  that  options  on  the 
Index  will  provide  investors  with  an 
additional  trading  and  hedging 
mechanism  that  outweighs  any  potential 
for  manipulation  that  would  diminish 
public  confidence.  Further,  the 
Exchange  believes  that  the  proposed 
Index  will  have  a  specific  impact  on 
efficiency,  competition  and  capital 
formation  consistent  with  Section  3(f)  of 
the  Act. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition. 

C.  Self -Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 


m.  Date  of  Efifectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  Exchange  is  filing  this  rule 
change  as  constituting  a  stated  policy, 
practice  or  interpretation  with  respect  to 
the  administration  of  Phlx  Rule  1009 A 
within  the  meaning  of  Section 
19(b)(3)(A)  of  the  Act  and  subparagraph 
(f)  of  Rule  19b-4  thereunder." 
Accordingly,  pursuant  to  the 
Commission's  Generic  Index  Option 
Approval  Order  ("Approval  Order"). ^^ 
the  Exchange  is  requesting  immediate 
effectiveness  so  that  options  on  the  Phlx 
Wireless  Telecom  Index  may  begin 
trading  30  days  after  the  date  of  this 
filing.  The  Phlx  believes  that  this 
product  complies  with  the  Approval 
Order,  as  described  above. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  wTitten  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW. 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Phlx.  All 
submissions  should  refer  to  File  No. 
SR-PHLX-00-14  and  should  be 
submitted  by  June  21,  2000. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 
Deputy  Secretar\\ 
[FR  Doc.  00-13533  Filed  5-30-00;  8:45  am] 

BILUNG  CODE  S01(M)1-M 


"  In  amendment  ,No  1,  the  Exchange  designated 
the  proposal  as  filed  pursuant  to  subparagraph  (f) 
of  Rule  19b— 4   See  supra  note  3 

'-  See  Securities  Exchange  Act  Release  No   34157 
(June  3.  1994).  59  FR  30062  (June  10.  1994). 

"  17  CFR  200.30-3(a)(12) 
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SOCIAL  SECURITY  ADMINISTRATION 

Program:  Cooperative  Agreements  for 
Benefits  Planning,  Assistance,  and 
Outreacf)  Projects;  Program 
Announcement  No.  SSA-OESP-00-1 

AGENCY:  Social  .Securilv  Administration 
ACTION:  Annoiincfmont  of  th*? 
availahilitv  of  fiscal  vt'ar  (FY|  2(){)()  and 
2001  coofit^rativt!  a^rtM'nu'nt  fun<ls  and 
rn(ju(!St  for  applications 

SUMMARY:  The  Social  Security 
Administration  (SSA)  announces  its 
intention  to  competitively  awanl 
cooperative  agreements  to  establish 
community-based  benefits  planning, 
assistance,  and  outreach  projects  in 
everv  State,  the  District  of  Columbia. 
Puert<i  Rico.  (Juam,  the  Northern 
Mariana  Islands.  American  Samoa,  and 
the  U.S.  Virgin  Islands  (Throughout 
this  announcement,  the  term  ".State" 
will  be  used  to  refer  to  all  U.S.  States, 
the  District  of  Columbia.  Puerto  Rico. 
Ciuam.  the  Northern  Mariana  Islands. 
American  Samoa,  and  the  US  Virgin 
Islands.)  The  purpose  of  these  pro)tK;ts 
is  to  disseminate  accurate  information 
to  beneficiaries  with  disabilititfs 
(including  transition-lo-vvork  aged 
youth)  about  work  intientivt^s  programs 
and  issues  related  to  su(  h  programs,  to 
enable  them  to  make  informed  choices 
about  work 

President  (llinton  signed  the  bill  that 
became  Public  Law  106-170  on 
December  17.  l')49  to  expand  the 
availability  of  health  care  coverage  for 
working  individuals  with  disabilities,  to 
establish  a  Ticket  to  Work  and  .Self- 
Sufficioncy  Program  in  SSA  to  provide 
beneficiaries  with  disabilities 
meanirighil  opportunities  to  work,  and 
to  provide  benefits  planning  and 
assistance  services,  and  outreach  to 
beneficiaries  with  disabilili(;s.  among 
other  purposes  SSA  must  ensure  that 
benefits  planning.  assistani:e.  and 
outreach  are  available  to  all 
beneficiaries  with  disabilities 
nationally,  on  a  statewide  basis. 

Note:  .X  si'(icir,ilc  i  (iiiIrH(  I  will  tic  .iw.irdcd. 
Iiilliivvin^  |)ii))ii(  HtiDii  of  ,1  st'piiratc  iiotu  >'  iii 
Ihi'  (Aimrucn f  //i;.s/;icss  Dailv,  to  one  or  inorr 
orsaniAilions  to  dtrvelop  jind  provide 
liM  hiiical  assistanie  ant)  training  on  ,S.S,\'s 
progr.inis  and  woriiL  iiK  enlivi^s.  Medic  art'  .ind 
Mi'iIh  .11(1.  find  on  other  Ki-der.d  wiirl>. 
iiK  tMilivi's  progr.iins  lo  i  iiopcr.itiM' 
.inrffini'iit  .ivv.ird  rn  ipifiits 

SSA  is  conducting  several  pre- 
applicatinn  seminars  lo  provide 
interested  applicants  with  guidance  and 
technical  assistance  in  preparing  their 
applications.  The  following  is 
information  about  where  and  when  the 
seminars  are  schedul»)d: 


Kansas  City.  Missouri 

Date   June  ti.  2000 

F.tcilitv   Pierson  Auditorium.  University 
of  Missouri  at  Kansas  Citv.  5000 
Holmes  Avenue.  Kansas  Citv.  MO 
MUO 

Contact:  Kelli  Ellerbusch.  816-235-1758 

Time:  2  pm  to  6  pm 

Oakland.  California 

Date:  [line  8.  2000 

Facilitv:  Oakland  Federal  Building. 

1301  Clav  Street.  Oakland.  CA  94612 
C;ontacts:  Brian  McDonald.  510-2.51- 

4304:  Chris  Neilson.  510-628-0665 
Time:  9  am  to  1  pm 

Washington.  DC 

Date:  lune  15.  2000 

Facility:  Frances  Perkins  Building 
Auditorium.  200  Constitution 
,\venue.  NW.  Washington.  DC  20210 

Time:  9  am  to  2  pm 

DATES:  The  closing  date  for  receipt  of 

cooperative  agrt>ement  applications 

unifer  this  announcement  is  julv  31. 

2000 

FURTHER  INFORMATION  CONTACTS:  The 

Internet  is  the  primar.  means 
ria:ommended  for  obtaining  information 
on  the  program  content  of  this 
announcement.  If  an  applicant  has  a 
(juestion  about  this  announcement,  that 
(juestion  should  be  referred  to  the 
following  Internet  email  address: 
TTWWlIAfissa  gov  When  sending  in  a 
(juestion.  applicants  should  int:lude 
program  announcement  number  .S.SA- 
OKSP-00-1  and  the  date  of  this 
.innouncement.  Questions  will  not  be 
answered  individually:  however,  all 
(juf'stions  and  answers  will  be  posted  to 
ssd  ffov/ivork  web  site  on  the  Frfqucntly 
Askffci  Questions  page. 

In  the  rare  instances  when  an 
organization  mav  not  have  access  to  the 
Internet,  an  applicant  with  a  question 
about  the  program  content  may  contact: 
(iindv  Uarcelles.  Program  Analvst.  or 
Natalie  Funk.  Team  Leader.  .Social 
Security  Administration.  Office  of 
Employment  Support  Programs. 
Division  of  Employment  Policy.  107 
.Mtmeyer  Building.  6401  Security 
Boulevard.  Baltimore.  Maryland  21235. 
The  telephone  numbers  are:  C;indy 
Barcelles.  (410)  966-2668.  or  Natalie 
Funk.  (410)  965-0078.  The  fax  number 
IS  (410)  966-1278. 

To  obtain  an  application  kit.  see  the 
instructions  under  Part  VI.  Section  A. 
Cieneral  (non-programmatic)  questions 
may  also  be  referred  to  the  Internet 
email  address  TTWWIIA'&ssa  gov  along 
with  program  announcement  number 
,SSA-OESP-00-1  and  the  date  of  this 
announcement.  For  general  (non- 
programmatic)  information  regarding 


the  announcement  or  application 
package  where  Internet  access  is  not 
available,  contact:  E.  loe  Smith.  Grants 
Management  Officer.  Social  Security 
Administration.  Office  of  Acquisition 
and  Grants.  Grants  Management  Team. 
l-E-4  Gwynn  Oak  Building.  1710 
Gwynn  Oak  Avenue.  Baltimore. 
Maryland  21207-5279.  The  telephone 
numbers  are:  E.  Joe  Smith  (410)  96,5- 
9503.  Dave  Allshouse,  (410)  965-9262. 
or  Gary  Stammer.  (410)  965-9501.  The 
fa.x  numbers  are  (410)  966-9310  or  966- 
1261. 

Prospective  applicants  are  asked  to 
submit,  preferably  by  June  30.  2000.  a 
fax.  post  card,  or  letter  of  intent  that 
includes  (1 )  This  program 
announcement  number  (SSA-(JESP-00- 
1)  and  title  (Benefits  Planning. 
Assistance,  and  Outreach  Program);  (2) 
the  type  of  proposed  agency  or 
organization:  and  (3)  the  name,  postal 
and  email  addresses,  and  the  telephone 
and  fax  numbers  of  the  organization's 
key  contact  person  The  notice  of  intent 
is  not  required,  is  not  binding,  and  does 
not  enter  into  the  review  process  of  a 
subsequent  application.  The  sole 
purpose  of  the  notice  of  intent  is  to 
allow  SSA  staff  to  estimate  the  number 
of  independent  reviewers  needed  and  to 
avoid  potential  conflicts  of  interest  in 
the  review.  The  notice  of  intent  should 
specify  "Attn:  Benefits  Planning, 
Assistanc:e,  and  (Outreach  Program 
Notice  of  Intent  (SSA-OESP-00-1 ) "  and 
be  faxed  to:  (410)  966-1278;  mailed  to: 
Social  Security  Administration.  Office 
of  Employment  Support  Programs. 
Division  of  Employment  Policy.  107 
Altmeyer  Building.  6401  Security 
Boulevard.  Baltimore.  Maryland  21235; 
or  emailed  to:  mnV7Mia.s.sa.;joi' along 
with  program  announcement  number 
SSA-OESP-00-1  and  the  date  of  this 
announcement. 

Table  of  Contents 
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A.  General  Requirements 

B.  Description  of  Projects 

C.  Benefits  Specialist  Responsibilities  and 
Competencies 

D.  Management  Information  and  Reporting 

E.  Evaluation 

Part  V.  Application  Review  Process  and 
Evaluation  Criteria 
A  Screening  Requirements 
B.  Evaluation  Criteria 
Part  VI.  Instructions  for  Obtaining  and 
Submitting  Application 

A.  Availability  of  Forms 

B.  Checklist  for  a  Complete  .Application 

C.  Guidelines  for  Application  Submission 

Part  I.  Program  Description 

A.  Introduction 

Section  121  of  the  Ticket  to  Work  and 
Work  Incentives  Improvement  Act 
(TWWILA)  of  1999  requires  the 
Commissioner  of  Social  Security  (the 
Commissioner)  to  establish  a 
community-based  work  incentives 
planning  and  assistance  program. 
Therefore,  the  Commissioner  is 
establishing  a  competitive  program  of 
cooperative  agreements,  the  Benefits 
Planning,  Assistance,  and  Outreach 
Program,  to  disseminate  accurate 
information  to  beneficiaries  with 
disabilities  about  work  incentives 
programs  and  issues  related  to  such 
programs. 

The  Presidential  Task  Force  on 
Employment  of  Adults  with  Disabilities 
(PTFEAD),  established  under  Executive 
Order  13078,  is  facilitating  interagency 
collaboration  among  SSA's  cooperative 
agreement  program,  the  Department  of 
Labor's  (DOL)  Employment  and 
Training  Administration's  grant 
program,  and  the  Department  of  Health 
and  Human  Services'  Health  Care 
Financing  Administration's  (HCFA) 
grant  program.  Each  of  the  three 
programs  is  being  administered 
separately  by  the  respective  agencies  but 
will  be  initiated  in  FY  2000.  The  Task 
Force  will  provide  guidance  to  this 
multi-agency  process  as  part  of  their 
charge  to  design  a  coordinated  and 
aggressive  national  policy  that  will 
bring  working-age  individuals  with 
disabilities  into  gainful  employment  at 
a  rate  approaching  that  of  the  general 
population. 

Applicants  may  obtain  information 
about  SSA's  cooperative  agreements  by 
accessing  SSA's  web  site,  ssa.gov/oag/ 
grants:  DOL's  grant  program  on  the 
grant  and  contracts  page  at  DOL's  web 
site,  doleta.gov;  and  HCFA's  grant 
programs  by  accessing  the  TWWIIA  link 
on  HCFA's  web  site,  hcfa.gov. 
Applicants  may  also  access  the  PTFEAD 
link  accessible  from  DOL's  home  page  at 
dol.gov  for  additional  information  about 
the  Task  Force. 


B.  Background 

Even  though  there  has  been  an 
increase  in  potential  employment 
created  by  technology,  legislation,  and 
changes  in  societal  attitudes,  only  a 
small  percentage  of  Social  Security 
Disability  Insurance  (SSDI)  and/or 
disabled  or  blind  Supplemental  Security 
Income  (SSI)  beneficiaries  leave  the 
rolls  because  of  work  activity.  There  are 
a  number  of  reasons  for  this.  First, 
beneficiaries  of  SSDI  and  SSI  based  on 
disability  or  blindness,  by  definition, 
have  serious  disabilities,  which  limit 
choices  in  employment.  However, 
disability  advocates  report  that  many 
individuals  with  disabilities  who 
receive  public  assistance  want  to  work, 
or  increase  their  work  activity,  and  may 
be  able  to  work,  with  proper  assistance 
and  support.  There  is  also  evidence  that 
many  individuals  with  severe 
disabilities  do  work,  and  are  not  relying 
on  income  supports. 

Additionally,  people  with  disabilities 
who  want  to  work  face  significant 
barriers.  Many  advocates  and  people 
with  disabilities  contend  that  the  fear  of 
losing  health  care  benefits  is  the  largest 
impediment.  Public  health  insurance 
and  long-term  care  services  are  usually 
tied  to  income  support  programs  such  as 
SSDI,  SSI,  and  Temporary  Assistance  to 
Needy  Families  (TANF).  Employment- 
based  health  insurance  is  frequently  not 
available  to  those  with  disabilities  due 
to  pre-existing  condition  clauses  or 
exclusions  of  treatment  for  mental 
illness.  Private  insurance  is  often 
unaffordable  for  people  with  serious 
illnesses  and  chronic  or  long-term 
impairments,  since  they  are  charged 
much  higher  than  average  premiums. 

Further,  while  the  SSDI,  SSI, 
Medicare  and  Medicaid  programs  all 
contain  valuable  work  incentives 
provisions  which  can  extend  cash 
benefits  and  medical  coverage,  they  are 
under-used  and.  often,  are  poorly 
understood  by  beneficiaries  and 
professionals  alike.  The  complexity  and 
nature  of  the  work  incentives,  and  the 
interrelationship  of  myriad  Federal. 
State,  and  local  programs  on  which 
beneficiaries  rely,  create  uncertainty 
and  fear.  Beneficiaries  are  concerned 
that  they  may  lose  vital  income  supports 
and  coverage  for  mental  and  physical 
health  care  if  they  attempt  to  work. 

For  example,  many  people  with 
disabilities  rely  on  a  patchwork  of 
financial  supports  that  have  different 
eligibility  criteria  and  application 
procedures.  The  benefits  derived  from  a 
number  of  these  programs  are  means- 
tested.  Increases  in  income  can  also 
cause  rent  increases  in  Section  8 
housing,  loss  of  food  stamps  or  public 


assistance  payments.  Many  individuals 
who  may  be  willing  to  risk  the  loss  of 
cash  benefits  from  TANF,  SSDI  or  SSI 
cannot  absorb  the  loss  of  housing 
subsidies  and  other  supports. 

Despite  these  barriers,  many  people 
with  severe  disabilities  have  managed  to 
use  existing  services  and  work 
incentives  to  reach  their  goals  of 
financial  self-sufficiency,  while 
retaining  necessary  supports.  However, 
those  who  are  successful  in  returning  to 
work  frequently  report  that  the 
availability  of  a  knowledgeable  advocate 
made  a  difference  in  their  ability  to 
navigate  complex  program  requirements 
and  in  their  willingness  to  return  to 
work.  Further,  the  support  of  that 
advocate  provided  them  a  sense  of 
security  needed  to  maintain  work 
activity.  The  projects  funded  under  this 
cooperative  agreement  program  are  part 
of  SSA's  Employment  Strateg\-  for 
People  with  Disabilities  to  increase  the 
number  of  beneficiaries  who  return  to 
work  and  achieve  self-sufficiency  by 
delivering  direct  services  to 
beneficiaries. 

C.  Purpose  of  the  Benefits  Planning. 
Assistance,  and  Outreach  Program 

The  purpose  of  the  Benefits  Planning. 
Assistance,  and  Outreach  Program  is  to 
provide  statewide  benefits  planning  and 
assistance,  including  information  on  the 
availability  of  protection  and  advocacy 
services,  to  all  SSDI  and  SSI 
beneficiaries  with  disabilities,  and  to 
conduct  ongoing  outreach  to  those 
beneficiaries  with  disabilities  (and  to 
their  families)  who  are  potentially 
eligible  to  participate  in  State  or  Federal 
work  incentives  programs. 

The  Benefits  Planning.  Assistance, 
and  Outreach  Program  is  required  by 
TWWILA  and  is  part  of  SSAs 
Emplo\Tnent  Strategy  for  People  with 
Disabilities.  SSA's  general  aim  under 
TWWIAA  is  to  ensure  a  substantial 
increase  in  the  number  of  beneficicu-ies 
who  return  to  work  and  achieve  self- 
sufficiency.  In  support  of  this  goal.  SSA 
is  seeking  well-qualified  applicants  to 
provide  SSDI  and  SSI  beneficiaries  with 
benefits  planning,  assistance,  and 
outreach.  While  other  parts  of  SSAs 
Employment  Strategy  provide  direct 
employment  services  to  help 
beneficiaries  become  employed  or 
increase  their  level  of  employment,  this 
Program  aims  to  improve  beneficiaries' 
understanding  of  work  options  so  that 
they  may  make  more  informed  choices 
regarding  work. 

D.  Benefits  Planning,  Assistance,  and 
Outreach  Program  Goals 

The  Government  Performance  Results 
Act  mandates  that  SSA  establish 
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sp»H:ific.  performance  indicators  that 
support  SSA's  strat»!gi(:  goals,  and  the 
Benefits  Planning.  Assistance  and 
Outreach  Program's  ohjectives.  SSA  has 
instituted  a  comprehensive  employment 
strategy  for  persons  with  disabilities  to 
ensure  a  substantial  increase  in  the 
number  of  beneficiaries  who  return  to 
work  and  achieve  self-sufficiency. 

The  goal  of  the  Benefits  Planning, 
Assistance,  and  ()utrea{:h  Program  is  to 
support  SSA's  overall  Employment 
Strategy  for  persons  with  disabilities  by 
nationally  providing  statewide  benefits 
planning  and  assistance,  and 
conducting  outreach  to  beneficiaries 
with  disabilities,  about  Federal,  State, 
and  local  work  incentives  programs  and 
related  issues. 

To  assist  SSA  in  assessing  the  scope 
and  utility  of  outreach  and  information 
provided  under  this  Program,  each 
project  will  be  required  to: 

1.  Collect  data  pertaining  to  benefits 
planning  and  assistance,  and  outn^ach 
activities  as  described  in  Part  IV. 
Section  D  Data  Collection  and  Reporting 
and 

2.  Cooperate  with  SSA  in  providing 
the  information  needed  for  a  customer 
satisfaction  survey  on  the  quality  of  the 
benefits  planning  and  assistance 
services  being  provided  and  for  an 
assessment  of  the  success  of  the  Benefits 
Planning  and  Assistance,  and  Outreach 
Program. 

Note:  .SSA  plans  to  cciruiuil  such  surveys 
111  vt'<irs  twii  iintl  five  of  tht;  projects  More 
tri'(|iitMit  sur\i'vs  inav  he  (  onduc  teil  if  .i  need 
IS  iruiii  dteil  bv  the  rtrsults  nf  the  first  survev 

SSA  will  evaluate  the  data  in  1.  above 
and  the  results  of  the  customer 
satisfaction  surveys  to  determine  the 
extent  to  which  the  projects  were 
effective  in  providing  benefits  phmning 
and  assistance  services,  and  outreac;h. 
The  effectiveness  of  the  projects  will  be 
measured  by  the  range  of  beneficiaries 
served  and  responses  regarding  the 
knowledge  of  SSA  work  incentives  and 
utility  of  benefits  planning  and 
assistance  services.  Data  to  be  collected 
will  int:lude  information  about: 

•  Beneficiaries  who  receive 
comprc^hensivt',  coordinated  benefits 
planning  and  assistance  services,  and 
outreach. 

•  Beneficiaries'  demographic 
characteristics: 

•  Beneficiaries'  inc:onie  support 

(  haracteristics  (including  t-arnings  and 
SSA  and  non-SSA  benefits): 

•  Beneficiarit^s'  non-inc:onu>  support 
(  haract»!ristic:s  (iiuluding  ai:cess  to 
public:  .ind  private  health  care):  and 

•  Beneficiaries'  work  and  Ix^iefit 
reflated  goals  and  strategies. 


Part  II.  Authority  and  Type  of  Awards 

A  Statuton,'  Authority  and  Catalog  of 
Federal  Domestic  Assistance  Number 

Legislative  authority  for  this 
cooperative  agreement  program  is  in 
section  1149  of  the  Social  Security  Act 
(Act)  as  established  by  section  121  of 
the  TWWIIA.  Public  Law  106-170.  The 
regulatory  requirements  that  govern  the 
administration  of  SSA  awards  are  in  the 
Code  of  Federal  Regulations.  Title  45, 
Parts  74  and  92.  Applicants  are  urged  to 
review  the  requirements  in  the 
applicable  regulations.  This  program 
will  be  listed  in  the  Catalog  of  Federal 
Domestic  Assistance  under  Program  No. 
96.008,  Social  Security 
Administration — Benefits  Planning, 
Assistance,  and  Outreach  Program. 

B  Type  of  Awards 

All  awards  made  under  this  program 
will  be  in  the  form  of  cooperative 
agreements.  A  cooperative  agreement 
anticipates  substantial  involvement 
between  SSA  and  the  awardee  during 
the  performance  of  the  project. 
Involvement  will  include  collaboration 
or  participation  by  SSA  in  the 
management  of  the  activity  as 
determined  at  the  time  of  the  award.  For 
example.  SSA  will  be  involved  in 
decisions  involving  strategy,  hiring  of 
personnel,  deployment  of  resources, 
release  of  public  information  materials, 
quality  assurance,  and  coordination  of 
activities  with  other  offices. 

C  Number,  Size,  and  Duration  of 
Projects 

.Section  n49(d)  of  the  Act  authorizes 
annual  appropriations  not  to  exceed  S23 
million  for  FYs  2000  through  2004. 
.Actual  funding  availability  during  this 
pc-riod  is  subject  to  annual 
appropriation  by  Congress.  SSA  will 
fund  a  limited  number  of  awards  in  FY 
2000  and  additional  awards  in  FY  2001. 
,S,SA  anticipates  all  awards  under  this 
announcement  will  be  made  by 
December  31,  2000. 

.S.SA  will  awarii  a  cooperative 
agreement  to  a  qualified  entity  based  in 
part  on  the  number  of  benefic:iaries  with 
disabilities  in  the  State  where  the 
project  is  located,  with  the  following 
limitations: 

•  No  entity  shall  receive  a 
cooperative  agreement  for  a  fiscal  year 
that  is  less  than  S50.000  or  more  than 
.$)()(), OOO;  and 

•  The  total  amount  of  all  grants. 
c:ooperative  agreements,  or  contracts 
awarded  for  the  Benefits  Planning. 
Assistance  and  Outreach  Program  for 
any  fiscal  year  (including  amounts 
awarded  for  technical  assistance  and 


training  contracts)  may  not  exceed  $23 
million. 

Within  these  limitations.  SSA  intends 
to  establish  as  many  projects  as  needed 
to  ensure  statewide  bsnefits  planning, 
assistance,  and  outreach  to  all  SSDI  and 
SSI  beneficiaries  nationally.  The 
applicant  must  demonstrate  in  sufficient 
detail  that  the  number  of  beneficiaries 
with  disabilities  within  the  targeted  area 
is  sufficient  to  support  a  minimum 
award  ($50,000),  considering  that  SSA 
must  ensure  that  all  disability 
beneficiaries  have  access  to  benefits 
planning,  assistance,  and  outreach. 

SSA  intends  to  enter  into  cooperative 
agreements  during  the  5-year 
authorization  period  subject  to  the 
availability  of  annual  appropriations  by 
Congress.  SSA  may  suspend  or 
terminate  any  cooperative  agreement  in 
whole  or  in  part  at  any  time  before  the 
date  of  expiration,  whenever  it 
determines  that  the  awardee  has 
materially  failed  to  comply  with  the 
terms  and  conditions  of  the  cooperative 
agreement.  SSA  will  promptly  notify  the 
awardee  in  writing  of  the  determination 
and  the  reasons  for  suspension  or 
termination  together  with  the  effective 
date. 

D.  Awardee  Share  of  the  Project  Costs 

Awardees  of  SSA  cooperative 
agreements  are  required  to  contribute  a 
non-Federal  match  of  at  least  5  percent 
toward  the  cost  of  each  project.  The  cost 
of  the  project  is  the  sum  of  the  Federal 
share  (up  to  95  percent)  and  the  non- 
Federal  share  (at  least  5  percent).  For 
example,  an  entity  that  is  awarded  a 
cooperative  agreement  of  $100,000 
would  need  a  non-Federal  share  of  at 
least  $5,263.  The  non-Federal  share  may 
be  cash  or  in-kind  (property  or  ser\'ices) 
contributions. 

Part  III.  The  Application  Process 

A.  Eligible  Applicants 

A  cooperative  agreement  may  be 
awarded  to  any  State  or  local 
government,  public  or  private 
organization,  or  nonprofit  or  for-profit 
organization  that  the  Commissioner 
determines  is  qualified  to  provide 
benefits  planning,  assistance,  and 
outreach  to  all  SSDI  and  SSI 
beneficiaries  with  disabilities,  within 
the  targeted  geographic  area.  These  may 
include  Centers  for  Independent  Living 
established  under  title  VII  of  the 
Rehabilitation  Act  of  1973,  protection 
and  advocacy  organizations.  Native 
American  tribal  entities,  client 
assistance  programs  established  in 
accordance  with  section  112  of  the 
Rehabilitation  Act  of  1973,  State 
Developmental  Disabilities  Councils 
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established  in  accordance  with  section 
124  of  the  Developmental  Disabilities 
Assistance  and  Bill  of  Rights  Act,  and 
State  agencies  administering  the  State 
program  funded  under  part  A  of  title  IV 
of  the  Act.  The  Commissioner  may  also 
award  a  cooperative  agreement  to  a 
State  or  local  Workforce  Investment 
Board,  a  Department  of  Labor  (DOL) 
One-Stop  Career  Center  System 
established  under  the  Workforce 
Improvement  Act  of  1998.  or  a  State  VR 
agency. 

SSA  encourages  applications  from 
public  or  private  agencies  or 
organizations,  including  from  local  or 
divisional  offices  of  larger  or  statewide 
agencies  or  organizations.  Applications 
from  local  or  divisional  offices  of  larger 
entities,  however,  must  demonstrate 
that  the  local  or  divisional  office  has 
authority  to  enter  into  cooperative 
agreements  and  to  be  ultimately 
responsible  for  funds. 

Note:  For-profit  organizations  may  apply 
with  the  understanding  that  no  grant  funds 
may  be  paid  as  profit  to  any  grant  recipient. 
Profit  is  considered  as  any  amount  in  excess 
of  the  allowable  costs  of  the  grant  recipient. 
A  for-profit  organization  is  a  corporation  or 
other  legal  entity  that  is  organized  or 
operated  for  the  profit  or  benefit  of  its 
shareholders  or  other  owners  and  must  be 
distinguishable  or  legally  separable  from  that 
of  an  individual  acting  on  his/her  own 
behalf.  Applications  will  not  be  accepted 
from  applicants  which  do  not  meet  the  above 
eligibility  criteria  at  the  time  of  submission 
of  applications. 

Cooperative  agreements  may  not  be 
awarded  to: 

•  Any  individual; 

•  Social  Security  Administration 
Field  Offices; 

•  Any  State  agency  administering  the 
State  Medicaid  program  under  title  XIX 
of  the  Act; 

•  Any  entity  that  the  Conmiissioner 
determines  would  have  a  conflict  of 
interest  if  the  entity  were  to  receive  a 
cooperative  agreement  under  the 
Benefits  Planning.  Assistance,  and 
Outreach  Program;  or 

•  Any  organization  described  in 
section  501(c)(4)  of  the  Internal  Revenue 
Code  of  1968  that  engages  in  lobbying 
(in  accordance  with  section  18  of  the 
Lobbying  Disclosure  Act  of  1995,  2 
U.S.C.  1611). 

Note:  .^ny  protection  and  advocacy 
organization  must  fully  explain  how  it  will 
ensure  there  will  be  no  conflict  of  interest 
between  providing  benefits  planning  and 
assistance  ser\'ices  and  outreach,  and 
delivering  protection  and  advocacy  services 
to  beneficiaries.  In  particular,  they  must 
show  how  they  will  ensure  full  protection 
and  advocacy  services  will  be  provided  when 
the  complaint  is  against  the  Benefits 
Specialist  or  organization.  Also,  any 
organization  that  will  apply  to  be  an 


employment  network  under  SSA's  Ticket  to 
Work  and  Self-Sufficiency  Program,  must 
fully  explain  how  it  will  ensure  there  will  be 
no  conflict  of  interest  if  thev  also  receive  a 
cooperative  agreement  to  provide  benefits 
planning,  assistance,  and  outreach.  This  is 
especially  important  in  the  area  of  assisting 
beneficiaries  with  PASS  plans  or  other  work 
incentives  which  will  enable  them  to  keep 
receiving  benefits,  thus  delaying,  or 
preventing  entirely,  payments  to  the 
employment  network. 

B.  Targeted  Geographic  Area/ 
Population 

To  ensure  statewide  availability  of 
benefits  planning,  assistance,  and 
outreach,  as  required  by  section  1149  of 
the  Acrt,  SSA  intends  to  award 
cooperative  agreements  partly  on  the 
basis  of  geographic  area. 

While  SSA  recognizes  that  not  every- 
SSDI  or  SSI  beneficiary  with  a  disability 
will  access  benefits  planning, 
assistance,  and  outreach,  it  must  be 
available  to  each  via  the  project 
targeting  a  specific  geographic  area. 
Therefore,  awarded  projects  must  make 
those  services  available  to  all  SSDI  and 
SSI  beneficiaries  with  disabilities 
within  the  geographic  area.  Because 
youth  with  disabilities  is  such  an 
important  population  to  target  for  those 
services,  each  project  must  make 
benefits  planning,  assistance,  and 
outreach  available  to  SSI  recipients  as 
young  as  age  14.  In  providing  benefits 
planning,  assistance,  and  outreach, 
projects  must  make  concerted  and 
aggressive  efforts  to  address  the  needs  of 
underserved  individuals  with 
disabilities  from  diverse  ethnic  and 
racial  communities  (e.g..  Native 
Americans,  Vietnamese).  In  particular, 
awardees  should  show  how  they  intend 
to  do  outreach  in  ways  that  ensure 
interaction  with  diverse  communities 
and  must  specify  the  geographic  area 
they  wish  to  cover. 

Entities  are  encouraged  to  collaborate 
with  other  public  and/or  private 
organizations  (e.g.,  DOL  One-Stop 
Career  Center),  through  interagency 
agreements  or  other  mechanisms,  if 
necessary,  to  integrate  services  to 
beneficiaries  with  disabilities.  Entities 
should  also  consider  collaboration  with 
other  organizations  to  prepare  an 
application  for  a  cooperative  agreement 
to  provide  benefits  planning,  assistance, 
and  outreach  to  all  beneficiaries  within 
a  specific  area.  For  example,  Native 
American  tribal  governments  may 
collaborate  to  develop  a  proposal  to 
cover  specified  reservation  lands. 

All  applications  developed  jointly  by 
more  than  one  agency  or  organization 
must  identify  only  one  organization  as 
the  lead  organization  and  official 
applicant.  The  other  participating 


agencies  and  organizations  can  be 
included  as  co-applicants,  subgrantees 
or  subcontractors.  However,  where  more 
than  the  maximum  award  amount  is 
requested,  and  would  be  awarded  for 
the  targeted  geographic  area, 
collaborating  agencies  should  submit 
separate  applications. 

C.  Application  Process 

The  cooperative  agreement 
application  process  caansists  of  a  one- 
stage,  full  application.  Independent 
reviewers  will  competitively  review  the 
application  against  the  evaluation 
criteria  specified  in  this  announcement 
(see  Part  V).  Applications  will  be 
reviewed  against  others  targeting  the 
same  State  or  locality;  for  example,  an 
application  targeting  the  State  of 
Louisiana  will  be  competitively 
reviewed  against  all  other  applications 
targeting  Louisiana,  including  any  that 
might  target  both  Louisiana  and 
Mississippi,  or  specific  portions  of 
Louisiana.  (SSA  must  ensure  that  all 
beneficiaries  with  disabilities, 
nationally,  have  access  to  benefits 
planning,  assistance,  and  outreach.) 

D.  Application  Consideration 

Applications  will  be  initially  screened 
for  relevance  to  this  announcement.  If 
judged  irrelevant,  the  application  will 
be  retiirned  to  the  applicant.  Also, 
applications  that  do  not  meet  the 
applicant  eligibility  criteria  in  Section  A 
above  will  not  be  accepted. 

Applications  that  are  complete  and 
conform  to  the  requirements  of  this 
announcement,  the  instructions  in  Form 
SSA-96-BK,  and  the  separate 
instructions  for  completing  Part  IH, 
Program  Narrative  (of  the  SSA-96-BK). 
will  be  reviewed  competitively  against 
the  evaluation  criteria  specified  in  Part 
V  of  this  announcement  and  evaluated 
by  Federal  and  non-Federal  persormel. 
See  Part  VI  for  instructions  on  obtaining 
Form  SSA-96-BK.  The  results  of  this 
review  and  evaluation  will  assist  the 
Commissioner  in  making  award 
decisions.  Although  the  results  of  this 
review  are  a  priman,'  factor  considered 
in  making  the  decisions,  the  review- 
score  is  not  the  only  factor  used.  In 
selecting  eligible  applicants  to  be 
funded,  consideration  will  be  given  to 
achieving  statewide  accessibility  to 
benefits  planning,  assistance,  and 
outreach  throughout  the  countr\-  and  the 
U.S.  territories,  and  to  avoiding 
unnecessary  duplication  of  effort. 

The  application  requirements  in  Part 
rV  are  the  minimum  amoimt  of  required 
project  information.  Projects  are 
responsible  for  collecting  management 
information  (MI)  according  to  the 
guidelines  provided,  producing  regular 
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reports  according  to  tho  guidelines 
provided,  and  producing  a  final  report 
which  analyzes  the  sut:(;esses  and/or 
failures  of  the  methodology  used  to 
provide  benefits  planning,  assistance, 
and  outreach  to  SSDl  and  SSI 
beneficiaries,  and  others 

All  projects  must  adhere  to  SSA's 
Privacy  and  (lonfidentiality  Regulations 
(20  CFR  Part  401)  for  maintaining 
refiords  of  individuals,  as  well  as 
provide  spfK:iru:  safeguards  surrounding 
beneficiary  information  sharing,  paper/ 
computer  records/data,  and  other  issues 
potentially  arising  frr)m  providing 
benefits  planning,  assistance,  and 
outreach  to  SSDl  and  SSI  beneficiaries 
with  disabilities. 

E.  Application  Approval 

Cooperative  agreement  awards  will  be 
issued  within  the  constraints  of 
available  Federal  funds  and  at  the 
discretion  of  SSA  The  official  award 
document  is  the  "Notice  of  Cooperativt; 
Agreement  Award  "  It  will  provide  the 
amount  of  the  award,  the  purpose  of  the 
award,  the  term  of  the  agreement,  the 
total  project  period  for  which  support  is 
contemplated,  the  amount  of  financial 
participation  required,  and  any  special 
terms  and  conditions  of  the  cooperative 
agreement 

F  Costs 

Federal  cooperative  agreement  funds 
may  be  used  for  allowable  cdsIs 
incurred  by  awardees  in  conducting 
benefits  planning,  assistance,  and 
outreach.  Thest;  costs  could  include 
administrative  and  overall  project 
management  costs,  within  the 
limitations  discussed  earlier 

Federal  cooperative  agreement  funds 
are  not  intended  to  cover  costs  that  are 
reimbursable  under  an  existing  public 
or  private  program,  such  as  social 
services,  rehabilitation  services,  or 
education.  No  SSDl  or  SSI  beneficiary 
can  be  charged  for  any  service  delivered 
under  a  Benefits  Planning.  Assistance, 
and  Outreach  Program  cooperative 
agreement,  including  preparing  a  PASS. 
Benefits  planning  and  assistance 
services  are  intended  to  be  free  and 
must  be  made  accessible  to  all  SSA 
beneficiaries  with  disabilities  in  the 
project's  target  geographical  area 
Pro)et:t  funds  should  not  be  used  to 
create  new  b^'iiefits  or  e.xtensions  of 
existing  benefits. 

Part  IV.  Program  Requirements 

A   General  Requirements 

The  cooperative  agreement  awardees 
shall: 

1.  Provide  the  location  of  the  targeted 
service  area(s)  (by  zip  codes)  to  SSA  as 


part  of  the  application  (see  Part  III. 
Section  B  Targeted  Geographic  Area/ 
Population); 

2.  Work  with  SSA's  technical 
assistance  and  training  contractor  in 
arranging  training  for  Benefits 
.Specialists. 

3.  Provide  a  brief  project  description 
to  the  contractor; 

4   Kmploy  Benefits  Specialists  and 
have  them  attend  an  initial  5-day  face- 
to-face  training  session  within  90  days 
of  award  of  the  cooperative  agreement 
SSA's  technical  assistance  and  training 
contractor  will  provide  tet:hnical 
assistance  and  training  to  projects  about 
S.SA's  programs  and  work  incentives 
(e/jj .  trial-work  period  (TWP),  extended 
period  of  eligibility  (EPE),  impairment- 
related  work  expenses  (IRWE),  Plan  for 
Achieving  Self-Support  (PASS),  1619(a) 
and  (b).  and  Medicaid  buy-in 
provisions/Balanced  Budget  Act); 
Medicare  and  Medicaid;  and  on  other 
Federal  work  incentives  programs.  The 
applicant  is  responsible  for  providing 
technical  assistance  and  training  to 
Benefits  Specialists  about  State  and 
local  programs  (SSA  will  attend  that 
training  session  to  provide  a  half-day 
orientation  session  for  project  directors.) 
Have  Benefits  Specialists  attend 
refresher/follow-up  and  new  hire 
training  sessions,  as  ni?eded.  and  take 
part  in  the  evaluation  of  training 
activities  and  the  evaluation  of  ongoing 
training  needs  evaluation  by  the 
contractor. 

,=i  Within  90  days  after  award,  the 
applicant  will  ensure  Benefits 
Specialists  have  completed  training. 
have  developed  outreach  plans  and 
begun  initial  (jutreach,  and  are  prepared 
to  provide  benefits  planning  and 
assistance  services  to  all  SSDl  and  SSI 
beneficiaries  with  disabilities  within  the 
targeted  geographic  area  who  are 
n»questing  these  services; 

fi  Finalize  the  Management 
Information  (MI)  system  data  collection 
elijrnents  (as  defined  by  SSA)  and 
pr(jcedures  with  SSA  within  fiO  days 
after  award; 

7.  Develop  and  submit  quarterly 
reports  that  contain  Ml  tf)  SSA,  Office  of 
Acquisition  and  (irants  (OAG); 

8  Develop  and  submit  quarterly 
financial  reports  to  SSA.  OAG; 

9  Provide  a  description  of  all  planned 
changes  to  the  project  design  for 
approval  by  SSA  prior  to 
implementation; 

10.  (kioperate  with  SSA  in  scheduling 
and  conducting  site  visits; 

1 1    Develop  and  maintain  a 
collaborative  working  relationship  with 
the  local  servicing  Social  Security 
office; 


12.  Implement  an  ongoing 
management  and  quality  assurance 
process  that  uses  MI  data;  and 

13.  Attend  scheduled  conferences, 
participate  in  panel  and  small  group 
discussions,  and  make  project 
presentations. 

B  Description  of  Projects 

The  project  awardees  shall: 

•  Provide  individualized  benefits 
planning  and  assistance,  including 
information  on  the  availability  of 
protection  and  advocacy  services,  to 
beneficiaries  with  disabilities,  including 
individuals  participating  in  the  Ticket 
to  Work  and  Self-Sufficiency  Program 
established  under  section  1148  of  the 
Act,  the  program  established  under 
section  1619  of  the  Act,  and  other 
programs  that  are  designed  to  encourage 
disabled  beneficiaries  to  work; 

•  Conduct  ongoing  outreach  efforts  to 
beneficiaries  with  disabilities  (and  to 
the  families  of  such  beneficiaries)  who 
are  potentially  eligible  to  participate  in 
Federal  or  State  work  incentives 
programs  that  are  designed  to  assist 
beneficiaries  with  disabilities  to  work, 
by  preparing  and  disseminating 
information  and  explaining  such 
programs.  In  conducting  benefits 
planning,  assistance,  and  outreach 
activities,  project  awardees  will  work  in 
cooperation  with  other  Federal,  State, 
and  private  agencies  and  nonprofit 
organizations  that  serve  beneficiaries 
with  disabilities,  and  with  agencies  and 
organizations  that  focus  on  vocational 
rehabilitation  and  work-related  training 
and  counseling,  including  DOL  One- 
Stop  Career  Centers. 

In  order  to  be  considered  for  an 
award,  applicants  must  describe: 

•  Their  understanding  of  benefits 
planning  and  assistance,  including  the 
benefits  programs  with  which  they  have 
worked  in  the  past; 

•  How  they  will  notify  all  SSDl  and 
SSI  beneficiaries  with  disabilities  in  the 
targeted  geographic  area  about  benefits 
planning  and  assistance  and  provide 
those  services  to  beneficiaries; 

•  Their  understanding  of  outreach, 
and  how  they  will  conduct  outreach  to 
all  SSDl  and  SSI  beneficiaries  with 
disabilities  (and  their  families)  in  the 
targeted  geographic  area  who  are 
potentially  eligible  to  participate  in 
Federal  or  State  work  incentives 
programs  designed  to  assist 
beneficiaries  with  disabilities  to  work. 
Particularly,  how  the  outreach 
strategies,  information,  and  materials 
will  be  modified  to  seek  out  different 
ethnic  and  racial  groups; 

•  The  scope  of  the  project;  and 

•  How  that  project  achieves  the 
Benefits  Planning.  Assistance,  and 


Federal  Register /Vol.  65,  No.  105/ Wednesday,  May  31,  2000/Notices 


34773 


Outreach  Program  goals  in  Part  I, 
Section  D. 

The  applicants  must  also  describe 
how  they  will  address  any  special 
cultural  requirements  of  populations 
e.g..  Native  Americans)  within  the 
targeted  geographic  area,  as  well  as  non- 
English  speaking  populations  e.g.. 
Vietnamese)  and  SSI  recipients  as  youn^ 
as  age  14. 

In  providing  benefits  planning  and 
assistance  services,  and  conducting 
outreach,  projects  must  be  sensitive  to 
issues  such  as  cultural  differences  and 
non-English  speaking  populations 
within  the  areas  they  serve  e.g..  Native 
Americans.  Vietnamese).  Specifically . 
projects  must  address  the  needs  of 
underserved  individuals  with 
disabilities  from  diverse  ethnic  and 
racial  communities  and  show  how  they 
Intend  to  provide  outreach  in  ways  tha' 
ensure  interaction  with  diverse 
communities. 

Applicants  must  also  provide 
information  on: 

•  Collaborative  relationships  with 
relevant  agencies,  including  SSA's  field 
offices,  and  organizations  e.^^..  Centers 
for  Independent  Living.  DOL  One-Stop 
Career  Centers); 

•  Specific  services  and  supports  thai 
will  be  involved  in  the  project  and  their 
roles; 

•  Case  management  and  monitoring 
systems  and  techniques  to  be  used; 

•  Methods  of  evaluating  benefits 
planning,  assistance,  and  outreach 
provided;  and 

•  The  MI  and  quality  assurance 
process  that  will  be  used. 

Applicants  must  also  describe  how 
Benefits  Specialists  will  be  trained  on: 
numerous  supports  which  are  often 
used  by  people  with  disabilities,  such  as 
long-term  care,  subsidized  housing, 
paratransit.  and  food  stamps;  variations 
in  benefits  and  ser\ices  in  the  State  in 
which  the  applicant  is  located;  that 
State's  work  incentives  programs: 
•workers'  compensation  and 
unemployment  insurance  programs; 
vocational  rehabilitation  services;  work- 
related  training  and  counseling 
programs;  and  (Jther  c:ommunitv-based 
support  programs  designed  to  enable 
people  with  disabilities  to  work. 

Applicants  must  also  describe  how 
Benefits  Specialists  will  be  trained  to 
conduct  outreach  by  providing 
information,  guidance,  and  planning  to 
beneficiaries  with  disabilities  on  the: 

•  Availability  and  interrelation  of  any 
Federal  or  State  work  incentives 
programs  designed  to  assist 
beneficiaries  with  disabilities  for  which 
the  individual  may  hi;  eligible  to 
participate; 


•  Adequacy  of  any  health  benefits 
coverage  that  may  be  offered  by  an 
employer  of  the  individual  and  the 
extent  to  which  other  health  benefits 
coverage  may  be  available  to  the 
individual:  and 

•  A\ailability  of  protection  and 
advocacy  ser\'ices  for  beneficiaries  with 
disabilities  and  how  to  access  such 
services. 

Note:  Thi;  tuclinical  assistani.c  and  training 
fontrartnr  mav  pr(jvidn  technii.al  assistani  »■ 
mntcriais  to  enable  project  Benefits 
.Spetiali.sts  to  pet  information  about  the 
subjei.ts  in  the  prec:eding  paragraphs. 
However,  each  awardee  shall  be  resjionsible 
tor  ensuring  tliat  Benefits  Spe(  ialists  are 
w eli-\ersed  in  these  areas. 

Applicants  must  describe  any  plans 
they  have  to  collaborate  or  coordinate 
with  public  and  private  organizations  to 
.ichieve  and/or  improve  their  project 
goals  and  submit  evidence  to  SSA  of 
these  organizations'  capabilities,  and 
willingness  to  participate  (e.g..  letters  o'i 
intent,  memoranda  of  understanding). 
Applicants  should  not  request  letters  of 
intent  or  commitment  from  SSA  field 
offices.  SSA  will  assure  field  office 
cooperation. 

Each  applicant  must  describe  the 
number  of  beneficiaries  with  disabilities 
it  expects  to  serve.  If  the  target  group  is 
not  large  enough  to  justify  a  minimum 
award  of  S50.000,  the  applicant  will  not 
be  considered  further. 

Note:  All  ;'JSD1  rind  SSI  be.irMi(  iarie.; 
(including  SSI  recipients  is  \oung  a.s  age  141 
■.vithin  the  geograpliic  area  ser\ed  by  the 
•jrojecl.  must  be  able  to  ac.cess  benefits 
;)lanning.  assistance,  and  outreach  \  ia  the 
project. 

The  project  may  be  part  of  a  larger 
State  initiative;  e.g..  a  DOL  One-Stop 
Career  Center,  that  serves  other 
i.idividuals  with  disabilities,  such  as 
TANF  recipients;  however,  funds 
provided  by  SSA  under  thi?  cooperative 
agreements  cannot  be  used  to  serve 
people  witli  disabilities  who  are  not 
beneficiaries  of  SSDl  and/or  SSI. 

C.  Benefits  Specialist  Responsibilities 
and  Competencies 

1.  Responsibilities 

Cooperative  agreement  awardees  shall 
select  individuals  who  will  act  as 
Benefits  Specialists.  Benefits  Specialist.; 
ivill  provide  work  incentives  planning 
and  assistance  to  beneficiaries  with 
disabilities  (and  their  families),  who  .ire 
potentially  eligible  to  participate  in 
Federal  or  State  work  incentives 
programs  designed  to  assist  disabled 
beneficiaries  to  work;  conduct  outreacti 
efforts  to  beneficiaries  with  disabilities 
and  work  in  cooperation  with  Federal. 
State,  and  private  agencies  and 
nonprofit  organizations  that  serve 


beneficiaries  with  disabilities.  Benefits 
Specialists  will  also  provide 
information  on:  the  adequacy  of  health 
benefits  co\-erage  that  may  be  offered  b\ 
an  employer  of  a  beneficiary  with  a 
disability;  the  extent  to  which  other 
health  benefits  coverage  mav  be 
available  to  that  beneficiary:  and  the 
availability  of  protection  and  advocacy 
services  for  beneficiaries  with 
disabilities,  and  how  to  access  such 
services. 

Benefits  Planning  Benefits  planning 
requires  an  in-depth  understanding  of 
the  current  status  of  a  beneficiary  beinc 
ser\ed.  Initial  benefits  planning  will 
support  a  beneficiary  over  a  period  of 
several  weeks  to  several  months, 
concluding  when  the  beneficiary  has 
received  guidance  to  support  informed 
choices.  Benefits  Specialists  will 
establish  plans  for  beneficiaries  with 
disabilities,  and  develop  long-term 
supports  that  may  be  needed  to  ensure 
success.  Following  the  initial  benefits 
planning  process,  they  will  provide 
periodic,  follow-up  planning  services  to 
msure  that  the  information,  analysis. 
and  guidance  are  updated  as  new 
c:onditions  (with  regard  to  the 
applicable  programs  or  to  the 
individual's  situation)  arise. 

To  provide  benefits  planning  services. 
Benefits  Specialists  will: 

•  Obtain  and  evaluate  comprehensive 
information  about  a  beneficiarv'  with  a 
disability,  on  the  follow  ing: 

— Benefic.ary  background  information 

— Disability 

— Employment  and  earnings 

— Resources 

— Federal  and  .State  benefits 

— Health  insurance 

— Work  expenses 

— Work  incentives 

— Servire(s)  and  supports: 

•  Assess  the  potential  impacts  of 
employment  and/or  other  changes  on  a 
beneficiary's  Federal  and  State  benefits 
.'ligibility  anu  overall  financial  well- 
being; 

•  Provide  information  and  assist  the 
beneficiary  in  understandini;  and 
assessing  the  potential  impacts  of 
employment  and/or  other  actions  or 
changes  on  his/her  life  situation,  and 
provide  specific  guidance  regarding  the 
affects  of  various  work  incentives; 

•  De\(>lop  a  c  omprchensive 
framework  of  possible  optujns  a\  ailable 
to  a  beneficiary  and  projected  results  for 
each  as  part  of  the  career  de\(?lopment 
and  employment  proc(<ss.  and 

•  Ensure  confidentiality  of  all 
information  provided. 

Benefits  Assistance.  Benefits 
assistance  involves  the  delivery  of 
information  and  direct  supports  for  the 
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purpose  of  assisting  a  benefic.ian'  in 
dealing  with  benefit  issues  and 
effectively  managing  benefits  Benefits 
assistance  also  involves  providing 
information  and  referral  and  problem- 
solving  services  as  needed.  Benefits 
management  services  will  generally 
build  on  previous  planning  and 
assistance  services  and  include  periodic 
updates  of  an  individual's  specific 
information,  reassessment  of  benefit(s) 
and  overall  impacts,  education  and 
advisement,  and  additional  planning  for 
monitoring  and  managing  benefits  and 
work  incentives. 

To  provide  benefits  assistance 
services.  Benefits  Specialists  will: 

•  Provide  time-limited  direct 
assistance  to  a  beneficiarv  in  the 
d(>velopment  of  a  comprehensive,  long- 
term  benefits  management  plan  to  guide 
the  effective  monitoring  and 
management  of  Fedtiral  and  .State 
benefits  and  work  inc:entives.  Specific 
components  of  the  plan  must  address: 
— Desireil  benefit  and  work  outcomes 
— Related  steps  or  activities  necessiU'V  to 

achieve  outcomes 
— Associated  dates  or  time  frames 
— Building  on  initial  benefits  [)l<inning 

efforts  uicluding  information 

gathering,  .inalysis  and  advisenu^nt 
— Benefits/financial  anahsis  (pre-and 

post-emplovment): 

•  Provide  time-limited,  intensive 
assistance  to  beneficiaries,  th»Mr  key 
stakeholders,  and  their  support  teams  in 
making  informed  c:hoi(  es  and 
establishing  both  einplovinent-related 
goals  as  well  as  needed  benefits 
management  supports.  Needed  bcuiefits 
assistaru;e  could  include: 

— How  .S.sni  and  S.Sj  work  incentives 

progr.ims  niav  lead  to  self-supjiortnig 

employment  bv  devt^ioping  a  PASS 
—Developing  a  PASS  which  can  be 

used  to  obtain  training,  education. 

and  entrepreneurial  opportunities 
— How  a  PAS.S  can  be  used  to  address 

some  of  the  harriers  to  emplovinent. 

such  as  obtaining  a  ( <ir  for 

transportation  needs 
— The  ItiUKb)  provisions  and 

requirements; 

•  Advocate  on  behalf  of  a  beneficiarv 
with  other  ageiu  ies  and  programs, 
which  recjiiires  in-person.  telephone 
and/or  written  (.ommunication  with  the 
individual  and  other  involved  parties 
generallv  over  a  period  of  several  weeks 
to  several  months. 

•  Provide  time-limited  follow-up 
assistance  as  needed  to  beneficiaries 
who  have  previously  received  benefits 
planning  and/or  other  types  of  benefits 
assistance  services  and: 

— Assist  them  and  other  involved 
parties  to  update  information 


— Reassess  impact  of  employment  and 

other  changes  on  benefits  and  work 

incentives 
— Provide  additional  guidance  on 

benefit  options,  issues  and 

management  strategies; 

•  Assist  beneficiaries  as  needed  to 
update  benefits  management  plan; 

•  Provide  information,  referral,  and 
problem-solving  support; 

•  Provide  ongoing,  comprehensive, 
benefits  monitoring  and  management 
assistanc:e  to  beneficiaries  who  are 
likely  to  experience  employment, 
benefits,  or  other  changes  that  may 
dramatically  affect  their  benefit(s) 
status,  health  care,  or  overall  financial 
well  being;  and 

•  Provide  long-term  benefits 
management  on  a  scheduled. 
<:onlinuous  basis,  allowing  for  the 
planning  and  provision  of  supports  at 
regular  checkpoints,  as  well  as  critical 
transition  points  in  an  individual's 
b»?nefits.  employment  and  overall 
situation. 

OutrtHich  Outreach  activities  are 
ongoing,  systematic  efforts  to  inform 
individuals  of  available  work 
incentives,  as  well  as  the  services  and 
supports  available  to  enable  them  to 
access  and  benefit  from  those  work 
incentives.  (Jutreach  efforts  should  be 
targeted  directly  to  SSDl  and  SSI 
bent^ficiaries  with  disabilities,  their 
families,  and  to  advocacy  groups  and 
service  provider  agencies  that  have 
regular  contact  with  them  Outreach 
.utivities  should  be  directed  toward  and 
sensitive  to  the  needs  of  individuals 
from  diverse  ethnic  bac:kgrounds. 
persons  with  hlnglish  as  their  second 
language,  as  well  as  non-Knglish 
speaking  persons,  individuals  residing 
in  highly  urban  or  rural  areas,  and  other 
traditionally  underserved  groups. 

To  conduct  ongoing  outreach, 
Benefits  Specialists  will: 

•  ['repare  and  disstuninate 
information  explaining  Federal  or  State 
work  incentives  programs  and  their 
interrelationships;  and 

•  Work  in  coopt'ration  with  other 
Federal.  .State,  and  private  agencies  and 
nonprofit  organizations  that  serve 
beneficiaries  with  disabilities,  and  with 
agencies  and  organizations  that  focus  on 
vocational  rehabilitation  and  work- 
related  training  and  counseling 

The  Benefits  Specialists  will  conduct 
outreach  to  ,S,SD1  and  .SSI  beneficiaries 
with  disabilities  (and  their  families), 
who  ar»'  potentially  eligiblt>  to 
participate  in  Federal  or  State  work 
incentives  programs  that  are  designed  to 
assist  beneficiaries  with  disabilities  to 
work. 


2.  Competencies 

A  bachelor's  degree  is  preferred.  SSA 
may  accept  a  combination  of  education 
and  experience  if  the  experience 
provides  the  knowledge,  skills  and 
abilities  to  successfully  perform  the 
duties  of  the  position.  Applicants  must 
ensure  that  Benefits  Specialists  have  the 
skills  required  to  competently  provide 
benefits  planning  and  assistance 
services,  and  outreach. 

Benefits  Specialists  should  bring  the 
following  knowledge,  skills,  and 
abilities  to  the  position: 

•  Basic  math  skills,  with  an  emphasis 
on  problem  solving; 

•  Deductive  ability  with  analytical 
thinking  and  creative  problem  solving 
skills; 

•  Acceptable  interviewing  skills: 

•  Ability  to  interpret  Federal  laws, 
regulations,  and  administrative  code 
about  public  benefits: 

•  Communication  skills  (written  and/ 
or  verbal); 

•  Knowledge  of  medical  terminology 
and  awareness  of  cultural  and  political 
issues  pertaining  to  various  populations 
and  to  various  disabilities;  and 

•  Basic  computer  skills. 
Benefits  Specialists  will  need  to 

become  proficient  in  the  following 
knowledge,  skills,  and  abilities: 

•  SSDI  and  SSI  disability  programs; 

•  Knowledge  of  all  public  benefits 
programs,  including  operations  and 
inter-relationships; 

•  Translating  technical  information 
for  lav  individuals; 

•  Accessing  information  in  a  \ariety 
of  ways  (including  the  ability  to  be  able 
to  recognize  when  additional 
information  is  needed); 

•  Interpersonal  skills  [pg..  recognize 
and  help  people  manage  anger  and 
conflict,  enjoy  working  with 
individuals); 

•  Counseling  skills  (ability  to  listen, 
(>valuate  alternatives,  advise  on 
potential  cause  of  action); 

•  Knowledge  of  SSA  field  office 
structure  and  how  to  work  with  various 
work  incentives  coordinators  (e.^.. 
PASS  specialists,  employment  support 
representatives); 

•  Knowledge  of  the  structure  and 
design  of  public  and  private  benefits 
systems  and  local  community  ser\'ices; 
and 

•  Knowledge  of  ethics  (e.^., 
confidentiality,  conflict  of  interest). 

The  applicant  must  clearly  explain 
how  it  will  ensure  all  individuals  hired 
as  Benefits  Specialists  will  bring  the 
previously  described  knowledge,  skills, 
and  abilities  to  the  position,  and  how 
they  will  become  proficient  in  the 
others.  SSA  will  contract  with  a 
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separate  entity  to  provide  technical 
assistance  cuid  training  to  projects  on  an 
ongoing  basis  about  SSA's  programs  and 
work  incentives,  Medicare  and 
Medicaid,  and  other  Federal  work 
incentives  progremis.  The  applicant  is 
responsible  for  providing  technical 
assistance  and  training  to  Benefits 
Specialists  about  State  and  local 
programs. 

D.  Management  Information  and 
Reporting 

In  addition  to  cooperating  with  the 
surveys  outlined  in  Part  I,  Section  D, 
entities  must  provide  all  collected  data 
and  report  the  results  to  SSA's  Office  of 
Acquisition  and  Grants,  as  described 
below. 

Common  data  elements,  as  defined  by 
SSA,  will  be  collected  by  all  projects. 
The  awardee  and  SSA  will  use  the 
management  information  (MI)  data  to 
manage  the  project  and  to  determine 
what  additional  resources  or  other 
approaches  may  be  needed  to  improve 
the  process.  The  data  will  also  be 
valuable  to  SSA  in  its  analysis  of  and 
future  planning  for  the  SSDI  and  SSI 
programs. 

All  projects  must  adhere  to  SSA's 
Privacy  and  Confidentiality  Regulations 
(20  CFR  part  401)  for  maintaining 
records  of  individuals,  as  well  as 
provide  specific  safeguards  surrounding 
beneficiary  information  sharing,  paper/ 
computer  records/data,  and  other  issues 
potentially  arising  from  providing 
benefits  planning,  assistance,  and 
outreach  to  SSDI  and  SSI  beneficiaries 
with  disabilities. 

All  projects  shall  provide  for  the 
design,  development,  implementation, 
and  maintenance  of  an  MI  system, 
which  must  be  compatible  with  SSA 
database  specifications  that  are  fixed- 
format  ASCII  files.  The  MI  system  shall 
allow  for  necessary  data  collection  on 
SSDI  and  SSI  beneficiaries.  For  the 
purpose  of  providing  MI  to  SSA  in 
support  of  the  implementation  and 
management  of  the  projects,  projects 
will  collect,  analyze,  and  summarize  the 
data  listed  below: 

Beneficiary  Background  Information 

1.  Beneficiary /recipient  name  (Last, 

First,  Middle) 

2.  Date  of  birth 

3.  Gender 

4.  Special  language  or  other 

considerations 

5.  Mailing  address 

6.  Telephone  number 

7.  Social  Secxu-ity  number 

8.  Representative  payee  (RP)  name  (if 

applicable) 

9.  RP  address 

10.  Current  level  of  education 


11.  Whether  pursuing  education 

currently  and  at  what  level  (e.g., 
post  secondary,  continuing  adult 
education,  special  education, 
vocational  education) 

12.  Proposed  educational  goals 

13.  Primary  diagnosis 

14.  Secondary  diagnosis  (if  applicable) 

15.  Employer  health  care  coverage  at 

outset  (if  working) 

16.  Other  health  care  coverage 

Employment  Information  (current  and 
proposed  goal — where  applicable) 

1.  Self-employed  or  employee 

2.  Type  of  work 

3.  Beginning  date 

4.  Hours  per  week 

5.  Monthly  gross  earned  income 

6.  Monthly  net  earned  income 

7.  Work-related  expenses 

Proposed  Training  Information 

1 .  Work-related  training/counseling 

program 

2.  Proposed  other  training 

Benefits  (ciurent  and  expected  changes 
if  employment  goals  are  reached) 

1.  SSDI 

2.  SSI 

3.  Concurrent  (SSDI  emd  SSI) 

4.  Medicare 

5.  Medicaid 

6.  Subsidized  housing  or  other  rental 

subsidies 

7.  Food  Stamps 

8.  General  Assistance 

9.  Workers  Compensation  benefits 

10.  Unemployment  Insurance  benefits 

11.  Other  Federal,  State,  or  local 

supports,  including  TANF  (specify) 

Incentives  To  Be  Used 

1.  Trial-work  period  (TWP) 

2.  Extended  period  of  eligibility  (EPE) 

3.  Impairment-related  work  expenses 

(IRWE) 

4.  Plan  for  achieving  self-support 

(PASS) 

5.  1619(a) 

6.  1619(b) 

7.  Medicaid  buy-in  provisions/Balanced 

Budget  Act 

Services  To  Be  Used 

1.  Vocational  Rehabilitation  (VR) 

services 

2.  Paratransit  services 

3.  Protection  and  Advocacy  services 

4.  Work-related  training/counseling 

program 

5.  DOL  One-Stop  Career  Center  services 

6.  Transitioning  youth  services  (fi-om 

school  to  post-secondary  education 
or  to  work) 


Monthly  Benefits  Planning,  Assistance, 
and  Outreach  Activities  Performed  by 
Benefits  Plaiming  Organization 

1.  Number  of  SSDI/SSI  beneficiaries 

(over  age  18)  requesting  assistance 
(initial  and  repeat  requests) 

2.  Number  of  SSDI/SSI  beneficiaries 

(ages  14  to  18)  requesting  assistance 
(initial  and  repeat  requests) 

3.  Number  of  new  benefits  management 

plans  prepared 

4.  Number  of  updated  benefits 

management  plans  prepared 

5.  Number  of  presentations  given  at 

forums,  conferences,  meetings,  etc. 

All  data  elements  are  to  be  collected 
in  accordance  with  precise  definitions 
to  be  provided  by  SSA  during  start-up 
activities.  Adherence  to  such  precise 
definitions  is  crucial  to  the 
comparability  of  the  data  across  project 
sites. 

Entities  awarded  cooperative 
agreements  under  this  notice  shall 
submit  quarterly  progress  reports  to 
SSA,  OAG.  SSA  expects  that  the 
projects  will  need  a  period  of  time  to 
begin  providing  services  and  collecting 
management  information.  Therefore,  the 
first  quarterly  report  shall  include  a 
description  of  the  project,  a  status  of 
data  collection  operations,  actions  that 
were  taken,  planned  actions,  and  a 
description  of  how  the  project  is 
addressing  the  needs  of  individuals 
with  disabilities  fi-om  diverse  ethnic  and 
racial  communities,  both  in  benefits 
plaiming  and  in  carrying  out  outreach 
activities. 

Subsequent  reports  shall  provide:  a 
status  of  the  project,  any  problems  or 
proposed  changes  in  the  project  [e.g., 
requests  for  technical  assistance  from 
contractor,  interagency  agreement 
change);  specific  information  (baseline 
data/program  statistics)  required  by 
SSA,  including  that  listed  above;  a 
description  of  how  the  project  is 
addressing  the  needs  of  individuals 
with  disabilities  from  diverse  ethnic  and 
racial  communities,  both  in  benefits 
planning  and  in  carrying  out  outreach 
activities;  actions  that  were  taken,  and 
planned  actions.  The  quarterly  reports 
shall  be  submitted  to  SSA,  OAG,  within 
30  days  after  the  end  of  the  quarter. 

SSA  persoimel  (SSA  Project  Officer 
and/or  other  staff)  expect  to  visit  each 
project  at  least  once  in  each  year  of  the 
cooperative  agreement.  The  SSA  Project 
Officer  shall  review  site  operations, 
including  collection  of  management 
information,  and  evaluate  how  projects 
are  finding  ways  to  make  benefits 
planning,  assistance,  and  outreach 
activities  more  effective  in  achieving 
SSA's  Benefits  Planning,  Assistance, 
and  Outreach  Program  goals. 
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Staff  memb«rs  from  each  project  shall 
attend  an  initial  training  meeting  that 
will  include  an  orientation  session  by 
SSA,  and  subsequent  scheduled 
conferences  at  SSA  headquarters  or 
alternate  sites  chosen  by  SSA.  Those 
meetings  will  provide  awardees  of 
cooperative  agreements  with  the 
opportunity  to  exchange  information 
with  SSA  and  other  awardees. 

E.  Evaluation 

Process  Evaluation 

The  purpose  of  process  evaluation  is 
for  SSA  and  the  awardm?  to  assess  how 
the  project  functioned  and  how  the 
process  might  be  altere<l  to  more 
efficiently  and/or  successfully  provide 
the  services  required  under  this  section 
of  the  Act.  The  prot:ess  evaluation  will 
require  both  data  collection  and 
qualitative  observational  evaluation 
through  site  visits  and/or  project 
reporting. 

Participant  Experience 

The  goal  of  these  cooperative 
agreements  is  the  provision  of  ser\'ices 
to  enhance  beneficiarv  awareness  and 
understanding  of  SSA  work  incentives 
and  thereby  enhance  beneficiaries' 
ability  to  make  informed  choices 
regarding  work.  The  goal  is  not  to 
provide  emplovment  services. 
Nevertheless,  SSA  is  clearly  interested 
in  identifying  participant  outcomes 
under  the  Benefits  Planning.  Assistance, 
and  Outreach  Program  to  determine  the 
extent  to  which  partic:ipants  achieve 
their  employment,  financial,  and  health 
care  gt)als.  SSA  is  thus  requiring  the 
collection  of  data  to  permit  the 
assessment  of  the  participants' 
situations  (employment,  benefit  status, 
income,  etc.)  before  service  provision 
under  these  projects,  and  their  goals 
after  services  have  been  provided.  SSA 
intends  to  use  this  information  to 
support  the  sample  selection  for 
participants  in  the  customer  satisfaction 
survey.  This  will  allow  SSA  to  include 
the  experiences  and  outcomes  of  a  broad 
range  of  beneficiaries 

Each  project  shall  submit  periodic 
reports  (as  described  in  Part  IV,  D  Data 
Collection  and  Reporting)  to  SSA,  OAC] 
Data  and  information  that  are  used  in 
preparing  the  reports  can  be  used,  for 
example,  to  improve:  the  efficiency  of 
the  project's  operations,  use  of  staff, 
linkages  between  the  project  and  the 
programs  for  which  benefits  planning  is 
needed  to  better  meet  the  needs  of  target 
populations,  in  addition,  the  results 
from  evaluation  will  be  disseminated  to 
other  projects  to  promote  learning, 
program  refinements,  and  facilitate 
partnership  and  achievement  of  project 


objectives.  Timely  comprehensive  Ml 
data  also  allows  for  cost  accounting, 
which  help  improve  the  efficiency  of 
service  approaches  and  may  inform 
future  policv  decisions 

Part  V.  Application  Review  Process  and 
Evaluation  Criteria 

A   Screening  Requirements 

All  applications  that  m«jet  the 
deadline  will  be  screened  to  determine 
completeness  and  conformity  to  the 
requirements  of  this  announcement. 
Complete  and  conforming  applications 
will  then  be  evaluated. 

1   Number  of  Copies:  The  applicant 
must  submit  one  original  signed  and 
dated  application  and  a  minimum  of 
two  copies.  The  submission  of  seven 
additional  copies  is  optional  and  will 
tjxpedite  processing,  but  will  not  affect 
the  evaluation  or  scoring  of  the 
application. 

2.  Length:  The  program  narrative 
portion  of  the  application  (Part  III  of  the 
SSA-96-BK)  may  not  exceed  30  double- 
spaced  pages  (or  15  single-spaced  pages) 
on  one  side  of  the  paper  only,  using 
standard  IH^'^"  x  11")  size  paper,  and  12- 
point  font.  Attachments  that  support  the 
program  narrative  count  towards  the  30- 
page  limit. 

B  Evaluation  Criteria 

Applications  that  pass  the  screening 
process  will  be  independently  reviewed 
bv  at  least  three  individuals  (primarilv 
qualified  persons  from  outside  of  SSA), 
who  will  evaluate  and  score  the 
applications  based  on  the  evaluation 
criteria.  There  are  four  categories  of 
criteria  used  to  score  applications: 
capability;  relevance/adequacy  of 
program  design;  resources  and 
management;  and  quality  assurance 
plan.  The  total  points  possible  for  an 
application  is  100,  and  sections  are 
weighted  as  noted  in  the  descriptions  of 
criteria  below.  The  score  for  each 
application  is  the  sum  of  its  parts. 
Although  the  results  from  the 
independent  panel  reviews  are  the 
primary  factor  used  in  making  funding 
decisions,  they  are  not  the  sole  basis  for 
making  awards.  The  Commissioner  will 
consider  other  factors  as  well  when 
making  funding  decisions.  For  instance, 
the  need  to  assure  the  required 
geographic  distribution  of  projects  may 
take  precedence  over  rankings/scores  of 
the  review  panel. 

Following  are  the  evaluation  criteria 
that  SSA  will  use  in  reviewing  all 
applications  (relative  weights  are  shown 
in  parentheses): 


1.  Capability     (20  points) 

The  applicant's  capability  to  deliver 
benefits  planning  and  assistance 
ser\'ices  will  be  judged  by: 

•  Description  of  how  entity  will  test 
for  Benefits  Specialist  competencies 
listed  in  Part  IV  and  provide  any  needed 
training  to  ensure  competencies  will  be 
maintained  and/or  enhanced;  (8  points) 

•  Description  of  the  proposed 
administration  and  organization  of  the 
project,  including  the  existence  of  the 
necessary'  administrative  resources  to 
effectively  carry  out  the  project;  and  (7 
points) 

•  Project  Directors  and  key  staffs 
documentation  of  experience  and 
results  of  past  projects  of  this  nature 
(extra  consideration  may  be  given  to 
applicants  based  on  the  quality  and 
extent  of  their  experience  in  return-to- 
work  efforts  for  SSDI  and  SSI 
beneficiaries  with  disabilities).  (5 
points) 

2.  Relevance/Adequacy  of  Project 
Design     (30  points) 

The  adequacy  of  project  design  will 
be  judged  by: 

•  A  description  of  the  project 
operations,  including  how  the  project 
will  work  (e.g.,  identification  and 
notification  of  potential  project 
participants  about  availability  of 
benefits  planning  and  assistance 
services,  location  for  providing  services, 
ability  to  travel  to  beneficiary',  etc.)  and 
the  quality  of  the  project  design;  (6 
points) 

•  A  description  of  how  the  project 
will  address  provision  of  benefits 
planning,  assistance,  and  outreach  to 
transition-to-work  aged  SSI  youth;  (5 
points) 

•  A  description  of  how  the  project 
will  address  provision  of  benefits 
planning,  assistance,  and  outreach  to 
populations  with  special  cultural  or 
language  requirements;  (5  points) 

•  Evidence  of  collaboration  with 
relevant  agencies,  including  collocation 
within  a  DOL  One-Stop  Career  Center 
organization,  in  providing  benefits 
planning  and  assistance  services;  and 
extent  and  clarity  of  collaborative  efforts 
with  other  organizations,  including 
letters  of  intent  or  written  assurances; 
and  (5  points) 

•  A  concise  and  clear  statement  of  the 
project  goals  and  objectives;  MI  data  to 
be  collected;  specification  of  data 
sources;  and  how  quality  assurance  will 
be  realized;  (4  points) 

•  Description  of  problems  that  may 
arise  and  how  they  will  be  resolved; 
e.g..  how  dropouts  and  inadequate 
numbers  of  participants  will  be 
handled;  and  (3  points) 
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•  Evidence  of  how  the  approach 
proposed  will  accomplish  Benefits 
Planning,  Assistance,  and  Outreach 
Program  goals.  (2  points) 

3.  Resources  and  Management     (30 
points) 

Resources  and  management  will  be 
judged  by: 

•  Appropriateness  of  qualifications  of 
the  project  personnel,  as  evidenced  by 
training  and  experience  indicating  that 
they  have  the  skills  required  to 
competently  provide  benefits  planning 
and  assistance  services,  and  outreach;  (8 
points) 

•  Evidence  of  successful  previous 
experience  related  to  benefits  planning, 
assistance,  and  outreach  programs;  (4 
points) 

•  Evidence  that  the  applicant  has  a 
working  knowledge  of  work  incentives 
and  the  various  programs  available  to 
beneficiaries  with  disabilities;  (4  points) 

•  Evidence  of  adequate  facilities  (e.g., 
collocation  within  a  DOL  One-Stop 
Career  Center)  and  resources  to  deliver 
services;  (4  points) 

•  Appropriateness  of  the  case 
management  and  monitoring  systems 
and  techniques,  including  an  MI  system, 
quality  assurance  system,  and  a  range  of 
other  monitoring  and  management 
options;  (3  points) 

•  Extent  and  quality  of  project 
assurances  that  sufficient  resources 
(including  personnel,  time,  funds,  and 
facilities)  will  be  available  to  support 
services  to  beneficiaries;  (3  points) 

•  Evidence  that  the  applicant  will 
meaningfully  involve  family  members 
and  other  representatives  of  target 
groups,  including  advocates  in  the 
process  of  delivery  services;  and  (2 
points) 

•  Cost  effectiveness,  per  client  costs, 
and  reasonableness  of  overall  project 
cost  relative  to  planned  services.  (2 
points) 

4.  Quality  Assurance    (20  points) 

The  applicant's  quality  assurance 
plan  will  be  judged  by: 

•  Extent  to  which  training  is 
accommodated  and  planned  for  to 
ensure  that  all  Benefits  Specialists 
maintain  knowledge,  skills,  and 
abilities,  and  acquire  more;  (6  points) 

•  Extent  to  which  the  awardee 
proposes  to  use  Ml  data  to  improve 
processes  and  ensure  that  all 
information  given  is  accurate  and 
pertinent;  (4  points) 

•  Extent  to  which  the  proposed 
quality  assurance  plan  complies  with 
the  requirements  of  SSA,  in  terms  of 
data  collection,  reporting,  and  ensuring 
that  only  accurate  information  is 
provided  to  beneficiaries  and  others;  (4 
points) 


•  Extent  to  which  the  proposed  staff 
demonstrate  expertise  in  the  area  of 
benefits  planning  and  assistance;  and  (4 
points) 

•  The  extent  to  which  staff  have 
experience  collecting,  protecting,  and 
analyzing  data  on  beneficiaries  with 
disabilities  to  provide  benefits  planning 
and  assistance  services,  and  outreach.  (2 
points) 

Part  VI.  Instructions  for  Obtaining  and 
Submitting  Application 

A.  Availability  of  Forms 

The  Internet  is  the  primary  means 
recommended  for  obtaining  an 
application  kit  under  this  program 
announcement.  An  application  kit 
containing  all  of  the  prescribed  forms 
and  instructions  needed  to  apply  for  a 
cooperative  agreement  under  this 
announcement  may  be  obtained  at  the 
following  Internet  address:  ssa.gov/oag/ 
grants. 

However,  in  the  rare  instances  when 
an  organization  may  not  have  access  to 
the  Internet,  an  application  kit  may  be 
obtained  by  writing  to:  Grants 
Management  Team.  Office  of  Operations 
Contracts  and  Grants.  OAG,  Social 
Security  Administration,  1-E— 4  Gwrynn 
Oak  Building,  1710  Gwynn  Oak 
Avenue,  Baltimore,  Maryland  21207- 
5279. 

Requests  submitted  by  mail  should 
include  two  return  address  labels.  Also, 
please  provide  the  name,  title  and 
telephone  number  of  the  individual  to 
contact;  and  the  organization's  name, 
street  address,  city,  State  and  zip  code. 

To  ensure  receipt  of  the  proper  kit, 
please  include  program  announcement 
number  SSA-OESP-OO-l  and  the  date 
of  this  announcement. 

B.  Checklist  for  a  Complete  Application 

The  checklist  below  is  a  guide  to 

ensure  that  the  application  package  has 

been  properly  prepared. 

— An  original,  signed  and  dated 
apphcation  plus  at  least  two  copies. 
Seven  additional  copies  are  optional 
but  will  expedite  processing. 

— The  program  narrative  portion  of  the 
application  (Part  III  of  the  SSA-96- 
BK)  may  not  exceed  thirty  double- 
spaced  pages  (or  fifteen  single-spaced 
pages)  on  one  side  of  the  paper  only, 
using  standard  (8V2"  x  11")  size  paper, 
and  12-point  font.  Attachments  that 
support  the  program  narrative  count 
towards  the  30-page  limit. 

— Attachments/Appendices,  when 
included,  should  be  used  only  to 
provide  supporting  dociunentation. 
Please  do  not  include  books  or 
videotapes  as  they  are  not  easily 
reproduced  and  are  therefore 
inaccessible  to  reviewers. 


— A  complete  application,  which 
consists  of  the  following  items  in  this 
order: 

(1)  Part  I  (Face  page) — Application  for 
Federal  Assistance  (SF  424.  REV  4-88); 

(2)  Table  of  Contents; 

(3)  Project  Summary  (not  to  exceed 
one  page); 

(4)  Part  II — Budget  Information, 
Sections  A  through  G  (Form  SSA-96- 
BK); 

(5)  Budget  Justification  (in  Section  B 
Budget  Categories,  explain  how- 
amounts  were  computed),  including 
subcontract  organization  budgets: 

(6)  Part  III — Application  Narrative  and 
Appendices; 

(7)  Part  IV — Assurances: 

(8)  Additional  Assurances  and 
Certifications — regarding  Lobbying  and 
regarding  Drug-Free  Workplace;  and 

(9)  Form  SSA-3966-PC— 
acknowledgement  of  receipt  of 
application  (applicant's  return  address 
must  be  inserted  on  the  form). 

C.  Guidelines  for  Application 
Submission 

All  applications  for  cooperative 
agreement  projects  under  this 
announcement  must  be  submitted  on 
the  prescribed  forms  included  in  the 
application  kit.  The  application  shall  be 
executed  by  an  individual  authorized  to 
act  for  the  applicant  organization  and  to 
assume  for  the  applicant  organization 
the  obligations  imposed  by  the  terms 
and  conditions  of  the  cooperative 
agreement  award. 

In  item  11  of  the  Face  Sheet  (SF  424). 
the  applicant  must  clearly  indicate  the 
application  submitted  is  in  response  to 
this  announcement  (SSA-OESP-OO-l). 
The  applicant  also  is  encouraged  to 
select  a  SHORT  descriptive  project  title. 

Applications  must  be  mailed  or  hand- 
delivered  to:  Grants  Management  Team. 
Office  of  Operations  Contracts  and 
Grants,  OAG,  DCFAM,  Social  Security 
Administration,  Attention:  SSA-OESP- 
OO-l,  l-E-4  Gwynn  Oak  Building,  1710 
Gwynn  Oak  Avenue,  Baltimore,  MD 
21207-5279. 

Hand-delivered  applications  are 
accepted  between  the  hours  of  8  a.m. 
and  5  p.m..  Monday  through  Friday.  An 
application  will  be  considered  as 
meeting  the  deadline  if  it  is  either: 

1 .  Received  on  or  before  the  deadline 
date  at  the  above  address;  or 

2.  Mailed  through  the  U.S.  Postal 
Service  or  sent  by  commercial  carrier  on 
or  before  the  deadline  date  and  received 
in  time  to  be  considered  during  the 
competitive  review  and  evaluation 
process.  Packages  must  be  postmarked 
by  July  31,  2000.  Apphcants  are 
cautioned  to  request  a  legibly  dated  U.S. 
Postal  Service  postmark  or  to  obtain  a 
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legibly  dated  receipt  from  a  commercial 
carrier  as  evidence  of  timely  mailing. 
Private-metered  postmarks  are  not 
acceptable  as  proof  of  timely  mailing. 

Applications  that  do  not  meet  the 
above  criteria  are  considered  late 
applications.  SSA  will  not  waive  or 
extend  the  deadline  for  any  application 
unless  the  deadline  is  waived  or 
extended  for  all  applications.  SSA  will 
notify  each  late  applicant  that  its 
application  will  not  be  considered. 

Paperwork  Reduction  Act 

This  notice  contains  reporting 
requirements.  However,  the  information 
is  collected  using  form  SSA-96-BK, 
Federal  Assistance  Application,  which 
has  the  Office  of  Management  and 
Budget  clearance  number  0960-0184. 

Dated:  May  2.'>.  2000. 
Kenneth  S.  Apfel, 
Coiiimissiuiwr  of  Social  Security. 
|FR  Doc.  lK)-i:iti49  Filed  5-:«)-00;  H:45  Hm| 
BILUNG  C0D6  41B1-02-U 


DEPARTMErrr  OF  STATE 
[Public  Notice  3321] 

Culturally  Significant  Objects  Imported 
for  Exhibition  Determinations: 
"Egyptian  Treasures  From  the  British 
Museum" 

agency:  Department  of  State. 
ACTION:  Notice. 


SUiMMARY:  Notice  is  hereby  given  of  the 
following  determinations;  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19.  1965  (79  Stat.  985.  22  U.S.t:. 
2459),  the  Foreign  Affairs  Reform  and 
Restructuring  Act  of  1998  (112  Stat. 
2681,  f?(  seq.),  Delegation  of  Authority 
No.  234  of  October  1,  1999.  and 
Delegation  of  Authority  of  October  19. 
1999,  1  hereby  determine  that  the  objects 
to  be  included  in  the  exhibition 
"Egyptian  Treasures  from  the  British 
Museum'  imported  from  abroad  for  the 
temporary'  exhibition  without  profit 
within  the  United  States,  are  of  cultural 
significance.  These  objects  are  imported 
pursuant  to  loan  agreements  with 
foreign  lenders.  I  also  determine  that  the 
exhibition  or  display  of  the  exhibit 
objects  at  The  Bowers  Museum  of 
('ultural  Art.  Santa  Ana.  ('A  from 
October  7.  2000  to  January  2.  2001  is  in 
the  national  inten^st.  Public  Notice  of 
these  Determinations  is  ordt'red  to  be 
published  in  the  Federal  Register 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information,  including  a  list  of 
exhibit  objects,  contact  (iarol  Kpstein, 
Attorney- Adviser.  Office  of  the  Legal 
Adviser,  U.S.  Department  of  State 


(telephone:  202/619-6981).  The  address 
is  U.S.  Department  of  State,  SA— 44; 
301 — 4th  Street,  SW,  Room  700. 
Washington,  DC  20547-0001. 

Dated:  May  19,  2000. 
William  B.  Bader. 

Assistant  Secretary'  for  Educational  and 
(Jultural  Affairs.  I'.S.  Department  of  State. 
[FR  Doc.  00-13539  Filed  5-.30-00:  8:45  am) 
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DEPARTMEffT  OF  STATE 

[Public  Notice  3322] 

Culturally  Slgntficant  Objects  Imported 
for  Exhibition  Determinations:  "Gallery 
for  the  Arts  of  Korea" 

AGENCY:  Department  of  State. 
ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  of  the 
following  determinations:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19.  1965  (79  Stat.  985,  22  U.S.C. 
2459  ),  the  Foreign  Affairs  Reform  and 
Restructuring  Act  of  1998  (112  Stat. 
2681,  et  seq.].  Delegation  of  Authority 
No.  234  of  October  1,  1999,  and 
Delegation  of  Authority  of  October  19, 
1999,  I  hereby  determine  that  the  objects 
to  be  included  in  the  exhibition 
"Gallery  for  the  Arts  of  Korea,  " 
imported  from  abroad  for  the  temporary 
exhibition  without  profit  within  the 
United  States,  are  of  cultural 
significance.  These  objects  are  imported 
pursuant  to  loan  agreements  with 
foreign  lenders.  I  also  determine  that  the 
exhibition  or  display  of  the  exhibit 
objects  at  The  Metropolitan  Museum, 
New  York,  NY  from  lune  2000  to  June 
2002  is  in  the  national  interest.  Public 
Notice  of  these  Determinations  is 
ordered  to  be  published  in  the  Federal 
Register 

FOR  FURTHER  INFORMATION  CONTACT:  For 

further  information,  including  a  list  of 
exhibit  objects,  contact  Carol  Epstein, 
Attorney- Adviser,  Office  of  the  Legal 
Adviser,  U.S.  Department  of  State 
(telephone:  202/619-6981).  The  address 
is  U.S.  Department  of  State,  SA— 44; 
301 — 4th  Street.  SW.  Room  700, 
Washington.  DC  20547-0001. 

D.itfil   .M.n  I'l.  JOOO. 
William  B.  Bader, 

.■\ss/sf(jn(  Set  rrtan  for  Educational  and 
IJilturiii  .-Mfnirs.  I '  S  Department  ot  State 
UK  n(.<  .  O0-H.i41  Filed  5-30-00:  H.4.i  Hni| 
BILUNG  COOE  4710-0S-4I 


DEPARTMENT  OF  STATE 

[Public  Notics  3323] 

Office  of  International  Information 
Programs,  Civnet  Editorial  Services; 
Request  for  Proposals 

summary:  The  Office  of  Thematic 
Programs  (IIP/T)  announces  an  open 
competition  for  an  editorial  services/ 
information  technology  program  in 
support  of  Civnet,  the  civic  education 
Internet  resource.  Private  non-profit 
organizations  meeting  the  provisions 
described  in  IRS  regulation  26  CFR 
1.501c(3),  including  civic  education 
institutions,  NGOs  and  other  democracy 
advocates,  may  submit  proposals  to 
support  international  information 
activities  that  will  assist  civic  education 
practitioners,  advocates,  and  other 
interested  professionals  in  developing 
programs,  policies,  and  strategies,  and 
in  communicating  with  one  another. 
The  successful  grantee  will  have 
substantial  experience  in  civic 
education  and/or  democracy  building, 
especially  on  the  international  level. 

Program  Information 

Overview 

Civnet  is  a  web  site  on  civic  education 
I http://v\'v^-H'. civnet. orgl.  and  presently 
contains,  inter  alia,  information  on  the 
non-governmental  organization  (NGO), 
and  civic  education  movement  called 
CIVITAS,  as  well  as  civics  teaching 
resources  {e.g..  text  books,  curricula, 
syllabi,  lesson  plans,  great  documents, 
articles  on  teaching  methodology), 
journal  articles  on  civil  society, 
directories  of  civic  education/civil 
society  organizations,  and  conference 
transcripts  from  CIVITAS  meetings. 
Civnet  was  conceived  to  address  the 
needs  of  three  primar\'  groups  of  civic 
education  practitioners;  (1)  Teachers/ 
school  administrators  (K-12) 
(particularly  in  new  and  emerging 
democracies),  who  need  practical 
teaching  resources  and  the  capability  to 
network  with  other  practitioners;  (2J 
scholars,  experts,  and  academics 
interested  in  civics,  democracy,  and 
civic  education  issues;  and  (3)  NGOs 
and  their  leaders  who  support  civic 
education,  civic  participation,  civic 
journalism  and  civil-society  building  in 
the  U.S.  and  around  the  world. 

The  successful  proposal  will  require 
information  gathering,  resource 
development,  advocacy,  and  public 
relations — via  the  Internet — on  behalf  of 
the  global  civic  education  movement:  to 
promote  international  adoption  of  civic 
education  standards  and  curricula;  to 
assist  international  organizations, 
governments,  and  foundations  in 
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adopting  civic  education  reform  as  part 
of  their  criteria  for  awarding 
international  assistance,  and  to 
persuade  them  to  fund  civic  education 
programs;  and  to  support,  encourage, 
and  report  on  the  efforts  of  civic 
education  NGOs  in  teacher  training, 
textbook  development,  development  of 
professional  teacher  organizations,  and 
advocacy  for  civic  education  reform. 

Detailed  Information  and  Background 

The  grantee  will  conduct  most  or  all 
of  these  activities  using  Web  sites  and 
listservs,  so  the  grantee  must  have 
experience  with  Internet  advocacy  as 
well  as  civic  education.  In  addition,  the 
grantee  will  have  to  immerse  itself  (via 
telephone,  email,  and  other 
communications)  in  the  international 
civic  education  network  and  remain 
current  in  all  efforts  to  promote  civic 
education  around  the  world.  Grantee 
will  be  responsible  to  not  only  update 
the  Civnet  website  regularly  and  thus 
serve  as  a  critical  communications  hub, 
but  will  ensure  that  the  site  reports  on 
all  significant  efforts  and  outcomes  in 
the  cause  of  advocating  for  civic 
education  worldwide. 

In  addition  to  maintaining  these 
operations,  Civnet  will  be  emphasizing 
the  needs  of  civic  education  NGOs  in 
the  next  year,  and  thus  focussing  on  an 
additional  audience:  the  governments, 
international  organizations  (e.g..  World 
Bank,  EC,  lADB),  and  private 
foundations  to  which  the  CIVITAS 
network  will  be  advocating,  persuading, 
lobbying,  and  seeking  partnerships/ 
funds. 

The  successful  proposal  will  develop 
Civnet  so  that  it  becomes  a  meems 
through  which  those  in  the  CFVITAS 
network  who  are  working  to  promote 
and  strengthen  civic  education 
worldwide  can  shape  strategy,  recruit 
support,  and  share  information.  The 
grantee  will  demonstrate  a  willingness 
to  immerse  itself  via  telephone,  email, 
and  other  forms  of  communications,  in 
the  worldwide  CIVITAS  network  and 
remain  current  in  all  efforts  to  promote 
civic  education  around  the  world.  The 
grantee  will  also  maintain  regular 
contact  with  the  CIVITAS  Steering 
Committee  (and  its  Executive  Board), 
membership,  and  Secretariat  (located  in 
Strasbourg,  France),  as  well  as  CIVITAS 
liaison  officers  and  contacts  at  the  U.S. 
Department  of  State  and  other 
government  agencies  and  international 
organizations.  Grantee  will  also  be 
current  with  all  the  literature  and 
newsletters  of  the  civic  education 
community. 

The  successful  applicant  will  serve  as 
an  Internet  advocate  for  civic  education. 
As  such  the  applicant  must  not  only 


understand  the  Internet  medium,  but 
also  understand  advocacy  generally,  and 
be  willing  to  immerse  itself  in  the 
burgeoning  international  civic 
education  network/movement.  Internet 
generalists  without  advocacy  skills  or  a 
passion  for  this  type  of  movement 
would  not  meet  the  requirements  of  this 
RFP. 

Proposals  from  web  designer  or  web 
master  firms  without  education  or 
democracy-building  experience  will  not 
be  successful.  Likewise  proposals  from 
web  design  or  IT  firms  that  only 
subcontract  for  the  subject-matter 
expertise  will  not  be  successful.  Rather, 
the  contractor  must  have  a 
demonstrated  background  in  the  field  of 
advocacy  for  education  or  democracy. 
Please  do  not  make  an  inquiry  or  send 
in  a  proposal  if  you  lack  this 
fundamental  criterion  of  the  RFP. 

Further  Information 

In  addition  to  providing  editorial 
services,  the  successful  Grantee  will 
also  be  responsible  for  serving  as  Civnet 
webmaster,  HTML  formatter/scripter, 
and  will  ensure  that  Civnet  reports  on 
a  regular  basis  (daily  or  weekly 
depending  on  the  advent  of  new 
developments,  events,  and  information) 
on  all  efforts  and  outcomes  in  the  cause 
of  advocating  for  civic  education 
worldwide.  In  particular,  this  will  entail 
communicating  CrVTTAS  messages  and 
themes,  and  engaging  in  Internet 
advocacy /lobbying  of  governments  and 
international  organizations  (lOs)  to 
support  CrVITAS  efforts  to  implement 
its  Actions  Steps  and  goals. 

Furthermore,  the  successful  proposal 
will  provide  coverage  of  all  upcoming 
developments  that  may  have  an  impact 
on  these  efforts  (such  as  pending 
legislation,  lO  policy  changes/grants, 
NGO  delegation  meetings  with  lOs  and 
other  pertinent  developments),  and 
reporting  on  civic  education  meetings, 
workshops,  and  conferences. 

The  successful  proposal  will 
emphasize  the  needs  of  civic  education 
NGOs  in  the  near  future,  and  thus  focus 
on  an  additional  audience:  the 
governments,  international 
organizations  (e.g..  World  Bank,  EC, 
IDB),  and  private  foundations  with 
which  the  CIVITAS  network  will  be 
advocating,  persuading,  lobbying,  and 
seeking  partnerships/funds. 

While  the  Civnet  web  site  must 
continue  to  fulfill  its  educational 
resource  function,  it  must  also  grow  to 
meets  its  intended  promotional  role  and 
become  a  true  advocacy  site  for  civic 
education  for  democracy.  Civnet  must 
shift  focus  from  its  present  general 
dialogue  about  civil  society  to  a  more 
deliberate  strategy  of  strengthening  the 


CIVITAS  network  and  mobilizing  it  to 
press  for  more  effective  education  for 
democracy. 

One  of  the  strongest  assets  the  grantee 
should  draw  upon  to  accomplish  this  is 
the  membership  of  the  CIVITAS 
network  itself:  educators  and  NGO 
leaders  engaged  in  efforts  to  implement 
educational  reform  in  their  own 
countries  and  to  draw  international 
support  for  their  efforts.  News  and 
comment  about  these  activities  should 
become  the  central  subject  matter  for 
Civnet  in  the  year  ahead.  The  grantee 
will  have  to  offer  strong  and  imaginative 
editorial  leadership  to  successfully 
persuade  the  busy  NGO  leaders  and 
organizers  to  communicate  in  clear  and 
interesting  ways  about  what  they  are 
doing  or  the  challenges  they  confront. 
Material  will  have  to  be  solicited  and 
rewritten;  inadequate  contributions  will 
have  to  be  ttimed  down,  tactfully. 
Thought  will  have  to  be  given  to 
emerging  issues.  In  addition,  the  grantee 
will  engage  in  all  basic  Web  mastering 
functions;  i.e.,  responsibility  for 
designing,  compiling,  managing,  and  ^ 
editing  all  aspects  (even  the  non- 
advocacy  aspects)  of  the  Web  site.  This 
may  entail  carrying  out  varied  tasks, 
including:  (1)  Maintaining  regular  and 
ongoing  contacts  with  practitioners, 
potential  contributors,  and 
representatives  of  Civnet's  potential 
audiences  in  the  international  civic 
education  community  (e.g.  teachers, 
teacher  trainers,  educators,  scholars, 
experts,  and  NGO  players);  (2) 
immersing  itself  and  becoming  well- 
versed  in  the  subject  matter  of  civic 
education  and  the  current  discourses  on 
civil  society;  (3)  collecting,  compiling, 
and  uploading  civics  teaching  materials 
(for  Civnet's  teaching  resource  library), 
including  lesson  plans,  syllabi, 
curricula,  text  books,  and  any  other 
materials  that  would  be  useful  for 
foreign  teachers/educators/practitioners; 
(4)  collecting  (and  in  some  cases 
commissioning  or  even  WTiting)  and 
proofreading  articles  (e.g..  originals, 
reprints,  book  synopses  and  reviews, 
manuals  on  civic  standards,  lectures) 
that  may  be  of  interest  to  scholars  and 
NGO  leaders;  (5)  maintaining  the  layout 
of  Civnet  as  a  home  page  that  will  be 
useful,  organized,  easily  navigable,  and 
appealing  to  Civnet's  primar\' 
audiences,  and  that  integrates  all  of 
Civnet's  resources,  including  its  librar\' 
of  teaching  materials;  (6)  regularly 
updating  the  Civnet  Calendar  of  Events; 

(7)  utilizing  listservs  to  promote  Civnet; 

(8)  uploading  new  information  to 
Civnet's  vast  directory  of  organizations 
(this  is  maintained  as  an  off-line 
database  bv  the  American  Federation  of 


34780 


Federal  Register/Vol.  65.  No.  105 /Wednesday,  May  31,  2000/Notices 


Teachers);  (9)  promoting  and  marketing 
Civnet  to  its  audiences  and  potential 
audiences  (this  is  especially  important): 
(10)  collecting  whatever  graphics  are 
appropriate  for  uploading  to  Civnet;  (11) 
writing,  editing,  and  introducing 
contents  on  Civnefs  home  page  and 
sub-pages;  (12)  seeking,  wherever 
necessary,  agreements  to  publish 
copyrighted  material  on  Civnet;  (13) 
maintaining  and  updating  Civnet  s  links 
to  other  Web  sites;  and  (14)  establishing 
Civnet  as  a  dynamic,  current,  usehil. 
creative,  and  exciting  Web  site  for  the 
civic  education  community. 

Grantee  will  seek  and  receive 
guidance  from  the  State  Department 
officer  assigned  to  oversee  the  grant,  and 
grantee  will  also  heed  input  from  the 
CrVITAS  Executive  Board  and 
Secretariat,  and  from  State  Department 
officials  that  work  to  promote  civic 
education  in  new  and  emerging 
democracies  and  countries  in  transition 
from  dictatorship,  and  those  with 
regional  expertise. 

IIP  reserves  the  right  to  review,  edit, 
and  clear  any  materials  which  grantee 
selects  to  appear  on  Civnet.  While 
experience  in  Web  mastering/editing  is 
a  requirement  for  the  proposal,  it  cannot 
be  overemphasized  that  the  principal 
criterion  for  selection  will  be  experience 
in  issue  advocacy,  preferably  in  the  field 
of  democracy  building  or  education. 
The  winning  applicant  would  ideally 
demonstrate  experience  with  and 
passion  for  democracy  building  or  civic 
education  in  new  and  emerging 
democracies,  and  countries  in  transiti(jn 
from  dictatorship.  In  other  words,  the 
winning  applicant  must:  (1) 
Demonstrate  proficiency  with  Internet 
advocacy:  (2)  the  abilitv  to  interact  with 
and  immerse  itself  within  the  field  of 
civic  education  advocacy;  and  (3) 
understand  the  basics  of  persuasion, 
public  relations,  lobbying.  NG(1 
recruitment,  and  NGC)  grass-roots 
organizing  as  it  would  be  applied 
through  the  Internet.  An  applicant  with 
a  primarily  technical  background  would 
be  unsatisfactory. 

Moreover,  this  does  not  call  for  a 
passive  Web  manager,  who  would 
merely  format  materials  that  would  be 
sent  in  for  publishing.  The  successful 
grantee  will  be  actively  soliciting  the 
materials,  and  will  be  expected  to  cajole 
people  in  the  CIVITAS  network  and 
beyond  to  contribute  such  materials  and 
information.  The  grantee  must  be 
willing  to  edit  those  materials,  and  have 
the  diplomatic  skills  to  reject  some 
materials  and  deal  with  diverse 
individuals  and  groups  all  over  the 
world. 

However,  a  civic  education  NGO 
activist  with  no  experience  or 


proficiency  in  the  web  will  be  equally 
deficient.  The  winning  applicant  must 
demonstrate  some  experience  with  web 
sites  or  electronic  publications, 
particularly  those  that  advocate  on 
behalf  of  organizations  or  causes.  The 
grantee  must  engage  in  web  formatting 
and  layout  on  a  regular  basis,  and  will 
be  responsible  for  all  parts  of  the  web 
site,  including  but  not  limited  to  the 
sections  on  teaching  resource  materials. 

To  reiterate,  the  winning  applicant 
must  have  a  track  record  demonstrating 
not  only  proficiency  in  web  editing,  but 
also  a  passion  for  democracy  building 
and/or  civic  education.  Grantee  must 
have  experience  in  web  advocacy. 
Successful  grantee  will  become  the 
communications  hub  of  the 
international  civic  education 
community,  a  regular  conversationalist 
with  key  players  all  over  the  world,  an 
eventual  possessor  of  a  definitive  email/ 
phone  rolodex  of  civic  education  actors, 
and  possibly  a  fixture  at  civic  education 
events.  A  proficient  web  master  who 
does  not  wish  to  immerse  itself  in  this 
civic  education  movement  or  in  civic 
education  issues  will  not  meet  the 
threshold  requirements  of  this  RFP. 

Guidelines 

The  grant  is  expected  to  commence 
o/a  August  2000  and  end  a/o  September 
30.  2001.  Grantee  may  subcontract  for 
services  related  to  Civnet.  such  as  Web 
hosting,  technical  support,  database 
support,  and  other  services  necessary  to 
support  the  site,  but  no  additional  funds 
will  be  provided  for  these  services. 

Proposals  must  contain:  (1)  An 
outline  for  Civnet  for  the  next  year  that 
will  encompass  the  requirements 
detailed  above:  (2)  a  description  of  the 
human  resources  and  capabilities  of  the 
applicant  to  demonstrate  the  necessary 
experience  detailed  above  (if  the 
applicant  is  a  group/consortium  or  more 
than  one  individual,  than  it  must  be 
specified  how  tasks  will  be  divided  up. 
as  well  as  the  primar>'  contact):  and  (3) 
a  comprehensive  pro  forma  budget 
delineating  fees  and  rates  for  the  various 
services  required  The  grant  award 
under  this  RFP  may  not  exceed 
$125,000  Any  accompanying  materials 
and  URLs  demonstrating  prior  work  or 
supporting  materials  are  welcome  and 
encouraged. 

Programs  must  comply  with  J-l  visa 
regulations.  Please  refer  to  Solicitation 
Package  for  further  information. 

Budget  Guidelines:  Grants  awarded  to 
eligible  organizations  with  less  than 
four  years  of  experience  in  conducting 
international  exchange  programs  will  be 
limited  to  $60,000 

Although  (avnet  will  probably  be 
maintained  on  IIP's  host  server,  the 


grantee  will  be  responsible  for  its  own 
computer,  communications,  and  office 
equipment  for  updating  Civnet, 
accessing  the  Internet,  emailing  and 
FTPing  files  to  the  server,  and 
contacting  people  within  the  CIVITAS 
network  worldwide  and  those  to  whom 
grantee  seeks  to  promote  Civnet.  IIP  will 
not  be  responsible  for  supplying  any 
equipment  and  communications 
services,  including  computers,  modems, 
telephones,  and  Internet  connections. 

Requests  for  funds  for  commissioning 
articles  on  civic  education,  or  for 
technical  maintenance  of  Civnet,  may  be 
part  of  the  proposal.  The  proposal  may 
include  modest  commissions  to 
participants  in  the  CIVITAS  network 
who  follow  professional  developments 
that  would  interest  their  colleagues,  but 
who  ordinarily  lack  the  time  and 
incentive  to  communicate  about  these 
issues  with  their  colleagues  abroad. 

Applicants  must  submit  a 
comprehensive  budget  for  the  entire 
program.  There  must  be  a  summar\' 
budget  as  well  as  breakdowns  reflecting 
both  administrative  and  program 
budgets.  Applicants  may  provide 
separate  sub-budgets  for  each  program 
component,  phase,  location,  or  activity 
to  provide  clarification. 

Please  refer  to  the  Solicitation 
Package  for  complete  budget  guidelines 
and  formatting  instructions. 

Announcement  Title  and  Number:  All 
correspondence  with  the  Bureau 
concerning  this  RFP  should  reference 
the  above  title  and  number  IIP/T-00-1. 
FOR  FURTHER  INFORMATION,  CONTACT:  The 
Office  of  Thematic  Programs.  IIP/T/TP, 
Room  567,  U.S.  Department  of  State, 
301  4th  Street,  SW..  Washington.  DC 
20547,  telephone  202-619-4758,  fax 
202-619-6557.  email 
pagnew^pd. state. gov  to  request  a 
Solicitation  Package.  The  Solicitation 
Package  contains  detailed  award 
criteria,  required  application  forms, 
specific  budget  instructions,  and 
standard  guidelines  for  proposal 
preparation.  Please  specify  Bureau 
Program  Officer  Pen  Agnew  on  all  other 
inquiries  and  correspondence. 

Please  read  the  complete  Federal 
Register  announcement  before  sending 
inquiries  or  submitting  proposals.  Once 
the  RFP  deadline  has  passed.  Bureau 
staff  may  not  discuss  this  competition 
with  applicants  until  the  proposal 
review  process  has  been  completed. 

To  Download  a  Solicitation  Package 
Via  Internet:  The  entire  Solicitation 
Package  may  be  downloaded  from  the 
Bureau's  website  at  http:// 
exchanges.state.gov/education/rfps. 
Please  read  all  information  before 
downloading. 
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Deadline  for  Proposals:  All  proposal 
copies  must  be  received  at  the  Office  of 
International  Information  Programs  by  5 
p.m.  Washington.  D.C.  time  on  July  7. 
2000.  Faxed  documents  will  not  be 
accepted  at  any  time.  Documents 
postmarked  the  due  date  but  received 
on  a  later  date  will  not  be  accepted. 
Each  applicant  must  ensure  that  the 
proposals  are  received  by  the  above 
deadline. 

Applicants  must  follow  all 
instructions  in  the  Solicitation  Package. 
The  original  and  number  copies  of  the 
application  should  be  sent  to:  U.S. 
Department  of  State,  SA— 44.  Office  of 
International  Information  Programs,  IIP/ 
T/TP.  Ref.:  IIP/T-00-1 .  Program 
Management.  ECA/EX/PM.  Room  336. 
301  4th  Street,  SW.,  Washington.  DC 
20547. 

Diversity,  Freedom  and  Democracy 
Guidelines 

Pursuant  to  the  Bureau's  authorizing 
legislation,  programs  must  maintain  a 
non-political  character  and  should  be 
balanced  and  representative  of  the 
diversity  of  American  political,  social, 
and  cultural  life.  "Diversity"  should  he 
interpreted  in  the  broadest  sense  and 
encompass  differences  including,  but 
not  limited  to  ethnicity,  race,  gender, 
religion,  geographic  location,  socio- 
economic status,  and  physical 
challenges.  Applicants  are  strongly 
encouraged  to  adhere  to  the 
advancement  of  this  principle  both  in 
program  administration  and  in  program 
content.  Please  refer  to  the  review 
criteria  under  the  "Support  for 
Diversity"  section  for  specific 
suggestions  on  incorporating  diversity 
into  the  total  proposal.  Public  Law  104- 
319  provides  that  "in  carrying  out 
programs  of  educational  and  cultural 
exchange  in  countries  whose  people  do 
not  fully  enjoy  freedom  and 
democracy."  the  Bureau  "shall  lake 
appropriate  steps  to  provide 
opportunities  for  participation  in  such 
programs  to  human  rights  and 
democracy  leaders  of  such  countries." 

Proposals  should  reflect  advancement 
of  this  goal  in  their  program  contents,  to 
the  full  extent  deemed  feasible. 

Year  2000  Compliance  Requirement 
(Y2K  Requirement) 

The  Year  2000  (Y2K)  issue  is  a  broad 
operational  and  accounting  problem 
that  could  potentially  prohibit 
organizations  from  processing 
information  in  accordance  with  Federal 
management  and  program  specific 
requirements  including  data  exchange 
with  the  Bureau.  The  inability  to 
process  information  in  accordance  with 
Federal  requirements  could  result  in 


grantees'  being  required  to  return  funds 
that  have  not  been  accounted  for 
properly. 

The  Bureau  therefore  requires  all 
organizations  use  Y2K  compliant 
systems  including  hardware,  software. 
and  firmware.  Systems  must  accurately 
process  data  and  dates  (calculating, 
comparing  and  sequencing)  both  before 
and  after  the  beginning  of  the  year  2000 
and  correctly  adjust  for  leap  years. 

Additional  information  addressing  the 
Y2K  issue  may  be  found  at  the  General 
Services  Administration's  Office  of 
Information  Technology  website  at 
h  ttp  ://i\-ww. it  policy. gsa.gov. 

Review  Process 

The  Bureau  will  acknowledge  receipt 
of  all  proposals  and  will  review  them 
for  technical  eligibility.  Proposals  will 
be  deemed  ineligible  if  they  do  not  fully 
adhere  to  the  guidelines  stated  herein 
and  in  the  Solicitation  Package.  All 
eligible  proposals  will  be  reviewed  by 
the  program  office,  as  well  as  the  Public 
Diplomacy  section  overseas,  when' 
appropriate.  Eligible  proposals  will  h'- 
forwarded  to  panels  of  Bureau  officer 
for  advisory  review.  Proposals  mav  il.s-o 
be  reviewed  by  the  Office  of  the  Legal 
Adviser  or  by  other  Department 
elements.  Final  funding  decisions  are  .u 
the  discretion  of  the  Department  of 
.State's  Under  Secretan'  for  Public 
Diplomacy  and  Public  Affairs.  Final 
technical  authority  for  assistance 
awards  (grants  or  cooperative 
agreements)  resides  with  the  Bureau's 
Grants  Officer. 

Review  Criteria 

Technically  eligible  applications  will 
be  competitively  reviewed  according  to 
the  criteria  stated  below.  These  criteria 
are  not  rank  ordered  and  all  carry  equal 
weight  in  the  proposal  evaluation: 

1.  Quality  of  the  program  idea: 
Proposals  should  exhibit  originality, 
substance,  precision,  and  relevance  to 
the  Bureau's  mission. 

2.  Program  planning:  Detailed  agenda 
and  relevant  work  plan  should 
demonstrate  substantive  undertakings 
and  logistical  capacity.  .Agenda  and  plan 
shtjuld  adhere  to  the  program  overv'iew 
and  guidelines  described  above. 

3.  Ability  to  achieve  program 
objectives:  Objectives  should  be 
reasonable,  feasible,  and  flexible. 
Proposals  should  clearly  demonstrate 
how  the  institution  will  meet  the 
program's  objectives  and  plan. 

4.  Multiplier  effect/impact:  Proposed 
programs  should  strengthen  long-term 
mutual  understanding,  including 
maximum  sharing  of  information  and 
establishment  of  long-term  institutional 
and  individual  linkages. 


5.  Support  of  Diversity:  Proposals 
should  demonstrate  substantive  support 
of  the  Bureau's  policy  on  diversity. 
Achievable  and  relevant  features  should 
be  cited  in  both  program  administration 
(selection  of  participants,  program 
venue  and  program  evaluation)  and 
program  content  (orientation  and  wrap- 
up  sessions,  program  meetings,  resource 
materials  and  follow-up  activities). 

6.  Institutional  Capacity:  Proposed 
personnel  and  institutional  resources 
should  be  adequate  and  appropriate  to 
achieve  the  program  or  project's  goals. 

7.  Institution's  Recora/Aoility: 
Proposals  should  demonstrate  an 
institutional  record  of  successful 
exchange  programs,  including 
responsible  fiscal  management  and  full 
compliance  with  all  reporting 
requirements  for  past  Bureau  grants  as 
determined  by  Bureau  Grant  Staff.  The 
Bureau  will  consider  the  past 
performance  of  prior  recipients  and  tlie 
demonstrated  potential  of  new- 
applicants, 

8.  Follow-on  Activities:  Proposals 
should  provide  a  plan  for  continued 
follow-on  activity  (without  Bureau 
support)  ensuring  that  Bureau 
supported  programs  are  not  isolated 
events. 

9.  Project  Evaluation:  Proposals 
should  include  a  plan  to  evaluate  the 
activity's  succ<\ss.  both  as  the  activities 
unfold  and  at  the  end  of  the  program.  .•\ 
draft  survey  questionnaire  or  other 
technique  plus  description  f)f  a 
methodology  to  use  to  link  outcomes  to 
original  project  objectives  is 
recommended.  Successful  applicants 
will  be  expected  tt)  submit  intermediate 
reports  after  each  project  component  is 
concluded  or  quarterly,  whichever  is 
less  frequent. 

HI.  Cost-effectiveness:  Thv  overhead 
and  administrative  components  of  the 
proposal,  including  salaries  and 
honoraria,  should  be  kept  d>  low  as 
possible.  All  other  items  should  be 
necessary  and  appropriate. 

1 1  Cost-shorini;:  Proposals  should 
maximize  cost  sharing  through  other 
private  sector  support  as  well  as 
instit'itional  direct  funding 
contributions. 

12  Value  to  V  S. -Partner  Country 
Relations:  Proposed  projects  should 
receive  positive  assessments  by  the  L'.S. 
Department  of  State's  geographic  area 
d*'sk  and  overseas  officers  of  program 
need,  potential  impact,  and  significance 
in  the  partner  country(ies). 

Authorit\' 

Overall  grant  making  authority  for 
this  program  is  contained  in  the  Mutual 
Educational  and  C^ultural  Exchange  Act 
of  1961.  Public  Law  87-256.  as 
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amended,  also  known  as  the  Fulbright- 
Havs  Act.  The  purpose  of  the  Act  is  "to 
enable  the  CJoverninent  of  the  United 
States  to  increase  mutual  understanding 
between  the  people  of  the  United  States 
and  the  people  of  other  countries  *    *    *, 
to  strengthen  the  ties  which  unite  us 
with  other  nations  bv  demonstrating  the 
educational  and  c:ultural  interests, 
developments,  and  achit^vements  of  the 
people  of  the  United  States  and  other 
nations  *    *    •  and  thus  to  assist  in  the 
development  of  friendly,  sympathetic 
and  peaceful  relations  between  the 
United  States  and  the  other  countries  of 
the  world."  The  funding  authority  for 
the  program  above  is  provided  through 
legislation. 

Notice 

The  terms  and  conditions  published 
in  this  RFP  are  binding  and  may  not  be 
modified  by  any  Bureau  representative. 
Explanatory  information  provided  by 
the  Bureau  that  contradicts  published 
language  will  not  be  binding.  Issuance 
of  the  RFP  does  not  constitute  an  award 
(.ommitment  on  tht;  part  of  the 
Government.  The  Bureau  reserves  the 
right  to  reduce,  revise,  or  increase 
proposal  budgets  in  accordance  with  the 
needs  of  the  program  and  the 
availability  of  funds.  Awards  made  will 
be  subject  to  periodic  reporting  and 
evaluation  requirements. 

Notification 

Final  awards  c.innot  he  made  until 
funds  have  been  appropriated  bv 
Clongress.  allocated  and  committed 
through  infernal  Bureau  procedures. 

D.ll.'il    M,l\    Id.  J(M)0 

Kvelvn  S.  I.ii>b«rman, 

I  lulrr  Srt  ri'tnry  lor  I'lihlu  DifilonuK  \  iinil 
I'ublu  Aftairs  IS  Drpurtiiimt  al  Slatr 
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DEPARTMENT  OF  STATE 

[Public  Notice  3320] 

Discretionary  Grant  Programs 
Application  Notice  Establishing 
Closing  Date  for  Transmittal  of  Certain 
Fiscal  Year  2000  Applications 

AGENCY:  The  Department  of  State  invites 
applicaticjn  from  domestic  (U.S.)  and 
international  non-profit  and  educational 
organizatit)ns  with  intennst  and 
•expertise  in  providing  administrative 
and  operational  support  to  United  States 
spf)nsored  programs  in  (A'prus.  The 
grantee  will  maintain  and  manage  the 
Bicommunal  Support  Program  (BSP)  to 
be  known  as  BSP  2000.  The  grant  will 
be  awarded  through  an  evaluation 


process  among  the  responding 
organizations. 

SUMMARY:  The  purpose  of  this 
application  notice  is  to  inform  potential 
applicant  organizations  of  fiscal, 
programmatic  information,  and  closing 
dates  for  transmittal  of  applications  for 
Fiscal  Year  2000  award  under  a  program 
administrated  by  the  Department  of 
State.  The  program  seeks  to  implement, 
under  the  direction  of  the  American 
Embassy,  Cyprus,  a  minimum  of  twelve 
(12)  bicommunal  programs  for  Greek 
Gvpriots  and  Turkish  Cypriots  over  a 
fourteen-month  period  starting 
approximately  forty-five  days  from  the 
notification  date  of  grant  award,  but  not 
later  than  5  September  2000.  The  actual 
number  of  programs  will  be  determined 
by  availability  of  funds  and  changes  in 
political  conditions  on  the  island. 

Organization  Xotice:  This  notice 
contains  three  parts.  Part  I  list  the 
closing  date  covered  by  this  notice.  Part 
II  consist  of  a  statement  of  work  (SOW) 
for  the  program.  Part  III  provides  fiscal 
information  and  evaluation  criteria  for 
the  program. 

Part  I — Closing  Date  for  Transmitta]  of 
Applications 

An  application  for  award  must  be 
received  by  mail  or  hand  delivered  by 
4  pm.  local  time,  30  |une  2000. 

Applications  Delivered  by  Mail 

An  Application  sent  by  mail  must  be 
addressed  to;  Dr.  Holly  Peirce. 
Bicommunal  Coordinator,  American 
Embassy  Nicosia.  FPO,  AE  098.16. 

Any  applications  received  by  the 
advisory  committee  staff  by  mail  after 
the  closing  time  and  date,  will  not  be 
considered  and  will  be  returned 
unopened  to  the  applicant. 

It  is  the  responsibility  of  the  applicant 
to  ensure  any  application  is  received  on 
time. 

Application  Delivvwd  bv  Hand 

An  applicatiim  that  is  hand  delivered 
must  be  to;  American  Embassy.  North 
(iate,  Metochiou  and  Ploutarchou 
Streets.  Engomi.  Nicosia,  (Cyprus, 
Attention;  HoUv  Peirce  {x2b64)  or  Rita 
Shipillis  (x2ti0.5). 

Tne  advisory  committee  staff  will 
ac(;ept  hand-delivered  applications 
between  9  am  and  4  pm,  local  time, 
daily,  except  Saturdays,  Sundays,  and 
Gvpriot  and  L'.S.  Federal  Holidavs. 

An  application  that  is  hand  delivered 
will  not  be  accepted  after  4;00  PM  on 
the  closing  date. 

Part  II — Program  Information 

Background 

a.  For  decades.  Cyprus  has  been  an 
island  divided  by  strife  between  the 


Greek  Cypriot  and  Turkish  Cypriot 
communities.  As  a  result,  Cyprus  is  a 
potential  flash  point  between  two 
NATO  allies.  Greece  and  Turkey.  The 
U.S.  is  committed  to  finding  a 
reasonable  and  practical  federal  solution 
to  the  Cyprus  problem.  We  utilize  two 
main  means  in  our  efforts.  Track  I 
focuses  on  bringing  the  leaders  of  the 
two  communities  to  negotiate  a 
resolution  of  their  difficulties.  Track  II 
creates  the  atmosphere  for  the  political 
leaders  to  reach  a  settlement,  as  well  as 
encouraging  cooperation  after  a  political 
solution  is  reached,  by  bringing  together 
Cypriot  opinion  and  business  leaders  on 
projects  and  activities  which  emphasize 
a  political  settlement.  The  BSP  is  a  key 
part  of  our  Track  II  efforts. 

b.  The  BSP  was  created  in  [anuan*' 
2000  to  provide  a  funding  mechanism 
consistent  with  the  legislative  intent  of 
the  Economic  Support  Funds  (ESF) 
annual  earmark  for  Cyprus. 

c.  The  BSP  mechanism  will  carry  out 
U.  S.  Embassy-designed  bicommunal 
programs  that  involve  key  people  and 
institutions  on  politically  sensitive 
topics  in  support  of  Track  I  policy  goals. 
These  programs  will  be  distinct  from 
but  complementary-  to.  the  UNDP/ 
UNOPS  Bicommunal  Development 
Program,  which  funds  practical 
bicommunal  projects  and  aims  to 
strengthen  institutional  development 
and  civil  society,  and  with  the  Fulbright 
Commission-administered  CASP,  which 
fimds  scholarships,  technical  training 
and  open-competition  bicommunal 
programs. 

d.  The  BSP  program  agent  (the 
Grantee)  will  implement  BSP  programs 
by  awarding  sub-grants.  In  support  of  its 
base  of  operations,  it  will  maintain  a 
full-time  resident  representative  in 
Cyprus  in  a  Nicosia  Field  Office  to 
organize  bicommunal  programs  with 
input  from  the  U.  S.  Embassy's 
Bicommunal  Team,  communicated  via 
the  Bicommunal  Coordinator  (BC)  or 
other  designee.  Because  of  the  political 
and  economic  conditions  on  the  island, 
the  full-time  resident  representative 
should  be  a  locally  hired  American. 
After  a  grantee  is  selected,  the  U.  S, 
Embassy  BC  will  assist  the  grantee  to 
identify  qualified  candidates  on  the 
island.  Estimated  recruitment  cost  of  the 
Field  Office  Representative  (FOR) 
(including  advertising,  travel,  lodging, 
and  per  diem  either  for  a  grantee 
representative  to  come  to  Cyprus  to 
select  and  train  the  FOR  or  for  the  FOR 
to  go  to  the  US  for  training)  should  be 
itemized  in  the  budget  submittal.  The 
grantee  has  the  option  to  send  and 
provide  a  representative  to  hire  and 
train  the  FOR  in  Cyprus,  or  conduct  job 
interviews  by  phone  and  train  the  FOR 
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at  a  location  of  their  choice.  After 
training,  the  grantee  is  to  provide  a 
facility  and  the  FOR  will  establish  and 
open  the  field  office.  The  Grantee  will 
implement  bicommunal  programs  under 
the  Embassy's  direction,  in  furtherance 
of  Track  1  policy  goals.  The  BC  or  other 
Embassy  designee  will  approve  all  sub- 
grants  prior  to  award. 

e.  At  present  there  is  a  Turkish- 
Cypriot  ban  on  on-island  bicommunal 
activities  that  necessitates  that  programs 
be  conducted  in  the  U.S.  and  third 
countries.  When  the  ban  is  lifted,  more 
programming  will  be  done  on-island. 
All  programs  will  be  bicommunal  in 
nature;  i.e.  Greek  Cypriots  and  Turkish 
C)^riots  will  receive  training  or  attend 
conferences  together.  Occasionally  it 
may  be  necessary  to  conduct  separate, 
parallel  training  for  both  conmiimities. 
Most  training  will  be  of  a  professional 
nature  and  focus  on  areas  where  both 
conununities  will  work  together  in  the 
future  (e.g.  environment,  customs  and 
inmiigration,  finance,  health,  federal 
law  enforcement,  and  federalism).  Most 
training  will  include  an  element  of 
conflict  resolution  skills.  Groups  will 
likely  range  from  four  to  twenty 
participants  off-island  and  more  on- 
island.  The  typical  program  has  lasted 
between  one  and  three  weeks,  with  an 
occasional  smaller  program  of  a  longer 
duration.  Potential  workshop  topics 
include,  but  are  not  limited  to  highway 
planning,  fire  fighting,  emergency 
rescue  techniques,  NGO  training,  a 
Cyprus  documentary,  and  ESOL 
teachers  scholarships.  The  Bicommunal 
Coordinator  will  assist  the  FOR  in 
bundling  the  selected  programs  for  the 
purposes  of  RFPs. 

Scope  of  Work 

The  Grantee  shall  implement  the  BSP 
program  in  accordance  with  the 
following: 

The  Grantee  will: 

(1)  Provide  at  a  minimum  one 
permanent  FOR,  experienced  in  human 
resource  development,  institution 
strengthening,  and  technical  assistance 
programming. 

In  addition: 

(a)  Grantee  must  be  a  Program 
Sponsor  and  be  approved  to  write  IAP66 
forms  for  travel  to  the  U,  S.  on  J  visas. 

(b)  Grantee  must  be  aware  that 
acquiring  visas  for  Tiu-kish  Cypriots  to 
most  third-countries  can  be  a  lengthy 
process. 

(c)  Grantee  must  be  aware  that 
Turkish  Cypriots  must  fly  from  Ercan 
airport  to  Tiu^key  and  onward  from 
there.  Most  travel  agents  speak  only 
Turkish,  but  are  accustomed  to  working 
with  U.S.  Embassy  programs. 


(d)  Grantee  must  be  aware  that  Greek 
Cypriots  fly  from  Lamaca  airport.  Most 
travel  agents  speak  some  English. 

(e)  The  Joint  Travel  Regulations  and 
the  Fly  America  Act  apply  to  all  travel. 

(2)  Provide  FOR(s)  with 
administrative,  logistics  and 
programming  support  in  the  United 
States  to  carry  out  U.S. -based 
workshops. 

The  FOR(s)  will: 

(1)  The  FOR{s)  must  be  competent  in 
meiking  travel  and  related  arrangements, 
to  include  assisting  Cypriots  in 
acquiring  visas  to  the  U.S.  and  other 
coimtries,  as  well  as  arranging  on-island 
speeches  and  programs. 

(2)  The  FOR(s)  must  have  excellent 
written  and  spoken  English  skills. 

(3)  The  FOR(s)  must  seek  and  obtain 
policy  guidance  from  the  Embassy  and 
demonstrate  ability  to  work  effectively 
in  a  highly  charged  and  delicate 
political  atmosphere.  Familiarity  with 
the  Cyprus  problem  and/or  experience 
working  in  internal  conflict  situations 
would  be  helpful. 

(4)  The  FOR(s)  must  have  the  ability 
to  function  unimpeded  in  both 
communities  (i.e.,  to  cross  the  Green 
Line  between  the  Greek  Cypriot  and 
Turkish  Cypriot  communities). 
Currently  Cypriots  are  prevented  from 
working  in  each  other's  conununities. 
Due  to  the  political  sensitivity  of  the 
program,  it  is  necessary  that  neither 
Greek  Cypriots  nor  Turkish  Cypriots  be 
hired  for  this  program.  A  local  hire 
American  citizen(s)  should  be 
contracted  for  the  position.  (See  point  d 
in  Background  section)  Greek  and/or 
Turkish  language  skills  are  desirable, 
but  not  necessary,  as  English  is  widely 
spoken  in  the  south  and  emiong  the 
target  training  audience,  A  translator 
may  occasionally  need  to  be  employed 
for  logistical  dealings  in  the  north. 

Note:  The  Embassy  will  seek  approval  by 
the  Government  of  Cyprus  to  grant  the  FOR 
administrative  and  technical  (A  and  T) 
status,  thereby  enabling  the  Grantee  to  obtain 
a  diplomatic  pass,  which  facilitates  travel  to 
the  north.  If  such  status  is  granted  to  the 
Grantee,  he/she  becomes  associated  with  the 
U.S.  Embassy  and  will  be  asked  adhere  to 
U.S.  Embassy  standards  of  conduct.  Note  that 
spouses  of  diplomatic  personnel  have 
generally  unimpeded  access  to  the  north  and 
would  not  need  A&T  status. 

Work  Requirements 

The  Grantee  will  manage  the  U.S. 
Embassy  Nicosia's  BSP  funds  over  a 
fourteen-month  period.  The  Grantee 
will: 

1,  Teike  direction  from  the  U.S. 
Embassy's  Bicommunal  Team  via  the 
Bicommunal  Coordinator  or  other 
embassy  designated  individual. 


2.  Implement  programs  requested  by 
the  U.S.  Embassy,  via  the  Bicommunal 
Coordinator,  to  train  U.S.  Embassy- 
selected  Greek  Cypriot  and  Turkish 
Cypriot  participants  either  in  the  U.S., 
Cyprus,  or  a  third  country'. 

3.  Implement  a  minimum  of  twelve 
programs  with  the  BSP  2000  funds 
within  the  fourteen-month  period. 

4.  Coordinate  with  the  Program  Office 
any  reprogramming  of  unspent  BSP 
funds  six  months  prior  to  the  end  of  the 
grant. 

5.  Implement  the  program  which  will 
include,  but  is  not  limited  to: 

Cyprus-based: 

(a)  Draft  Requests  for  Proposals  (RFPs) 
for  approval  by  the  Bicommiuial 
Coordinator  and  the  U.S.  Embassy's 
Bicommunal  Team. 

(b)  Handle  pre-departure  logistics, 
including  but  not  limited  to:  invitation 
letters,  international  air  travel,  health 
insurance  for  third-countries,  passports, 
visas,  military-service  waivers,  U.S.  tax 
forms,  and  orientation  in  both 
communities. 

(c)  Consult  with  Bicommimal 
Coordinator  and  Public  Affairs  Officer 
(PAO)  regarding  favorable  publicity 
opportunities. 

(d)  Issue  participant  reimbursements 
for  miscellaneous  expenses. 

(e)  Debrief  participants  in  conjunction 
with  Bicommunal  Coordinator. 

(f)  Maintain  accoimting  control  over 
the  funds  provided  by  BSP  by  following 
standard  U.S.  accounting  practices  and 
the  requirements  of  0MB  Circulars  A- 
122and  A-133. 

(g)  Obtain  reports  from  sub-grantees 
within  sixty  (60)  days  of  program 
completion  for  review  by  the 
Bicommunal  Coordinator  and  U.S. 
Embassy's  Bicommunal  Team. 

U.S. -based: 

(h)  Issue,  receive  and  evaluate  offers 
from  RFPs  submitted  by  potential  sub- 
grantee(s).  Provide  recommendations  to 
FOR  and  Bicommunal  Coordinator. 

(i)  Negotiate  package(s)  with  Embassy- 
selected  sub-grantee. 

(j)  Acquire  health  insurance  for 
participants  in  U.S. -based  programs. 

(k)  Issue  payments  to  suD-grantee(s). 

(1)  Maintain  accounting  control  over 
the  funds  provided  by  BSP  by  following 
standard  U.S.  accounting  practices  and 
the  requirements  of  OMB  Circulars  A- 
122  and  A-133. 

(m)  Obtain  reports  from  sub-grantees 
within  sixty  (60)  days  of  program 
completion  for  review  by  the 
Bicommunal  Coordinator  and  U.S. 
Embassy's  Bicommunal  Team. 

6.  Liaison  with  main  office  in  United 
States. 

7.  Maintain  office  supervision  of  the 
Nicosia  Field  Office.  The  person 
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responsible  for  supervising  the  Niciosia 
Field  Office  is  required  to  visit  (iyprus 
at  least  twice  during  the  grant  for 
consultations. 

8.  Ensure  the  Nitrosia  Fie'kl  (Office  is 
adequately  covered,  either  lixalh  (jr 
from  the  U.S.  office,  during  the  local 
Grantee's  vacations. 

9.  Obtain  Embassy  Nicosia 
concurrence  for  other  employment,  or 
membership  in  organizations,  organized 
political  or  other  activity  which  could 
give  the  impression  of  partiality  to  one 
side  or  the  other. 

10.  Establish  the  Nicosia  Field  Office 
complete  with  phone,  fax,  email,  and 
computer  with  Grantee  resources  and  at 
the  Grantee's  expense. 

11.  Have  the  Nicosia  Field  Office 
functioning  with  the  employee(s)  in 
place  and  work  space  acquired  no  later 
than  45  days  from  the  date  which  the 
Grantee  is  notified  of  its  bid  being 
accepted,  or  5  September  2000, 
whichever  is  sooner.  The  Grantee  will 
have  at  least  half  the  RFTs  announced 
by  29  September  and  at  least  two 
programs  scheduled  to  begin  no  later 
than  1  December  2000. 

Reporting  Requirements 

a.  The  Grantee  shall  furnish  two  short 
monthly  reports  (a  Ghronological 
Individual  Program  Update  and  a 
Financial  Report)  on  the  status  of  the 
programs  (including,  but  not  limited  to: 
title,  dates,  location,  purpose,  numbers 
of  participants,  sub-grantee,  cost  of 
individual  programs,  remaining  budget, 
and  any  problems  encountered)  of  the 
requested  workshops  and  activities  to 
the  Bicommunal  (Coordinator  on  or 
before  the  first  Monday  of  each  month. 
The  Embassy  Bicommunal  Team,  via 
the  Bicommunal  Cloordinator  or  other 
designee,  has  the  authority  to  request 
that  additional  information  be  included 
in  the  reports  if  deemed  necessary  by 
the  Embassv 

b.  Provide  A/LM/AQM  with  one 
administrative  copy  of  each  report. 

c.  The  Grantee  shall  furnish  seven  (7) 
copies  of  a  quarterly  report  and  a  final 
report  in  a  format  similar  to  the  monthly 
reports  to  the  Embassv  (Bicommunal 
Goordinator,  ADMIN,' PAO,  EGON/ 
USAID.  POL.  DGM.  and  Ambassador) 
and  one  (1)  copy  to  A/LM/AQM  and  one 
(1)  to  the  Cyprus  Desk  in  Washington, 
DC.  The  quarterly  reports  shall  include 
but  are  not  limited  to:  title,  dates, 
location,  purpose,  number  of 
participants,  sub-grantee,  cost  of 
individual  programs,  unspent  budget 
funding,  and  any  problems  encountered 
by  the  requested  workshops  to  the 
Bicommunal  Coordinator  no  later  than 
September  30,  2000,  December  30,  2000. 
March  30.  2001,  )une  30,  2001,  and 


September  30,  2001.  The  Embassy 
Bicommunal  Team,  via  the  Bicommunal 
(Coordinator  or  other  designee,  mav 
request  additional  information  if 
reauired  by  the  Embassy. 

a  The  Grantee  will  revise  the 
Administrative  Budget  during  the 
seventh  month  to  accurately  reflect  the 
actual  costs  of  the  programs  and  assist 
in  the  budgeting  of  future  programs.  If 
actual  costs  have  exceeded  the  fifteen 
(15%)  percent  of  the  original  budget,  a 
supplemental  report  must  be  submitted 
to  the  Grant  Officer  explaining  the 
cause,  with  justification  if  possible, 
within  ten  working  days  of  the  report. 

e.  The  Grantee  will  provide  reports  on 
each  completed  sub-grant,  ensure  that 
best  practices  are  implemented  by  all 
participants,  and  make  suggestions  for 
programs/economies/efficiencies,  as 
well  as  providing  management  and 
accounting  reports  to  improve  the 
operation  of  BSP. 

r  Under  no  circumstances  may  the 
Grantee  expend  or  obligate  the  U.S. 
government  for  costs  in  excess  of  this 
cooperative  agreement. 

Part  III — Fiscal  Information  and 
Evaluation  Criteria 

Awards  are  contingent  upon  the 
availability  of  funds.  Funding  may  be 
available  at  a  level  up  to  $1.6  million. 
The  precise  level  of  funding  will  not  be 
known  until  legislative  action  is 
complete.  In  Fiscal  Year  1999  the 
Congress  appropriated  'Economic 
Support  Fund"  of  $15,000,000  to  be 
used  only  for  scholarships, 
administrative  support  of  the 
scholarship  program,  bicommunal 
projects,  and  measures  aimed  at 
reunification  of  the  island  and  designed 
to  reduce  tensions  and  promote  peace 
and  cooperation  between  the  two 
communities  on  Cyprus  The  funding 
for  each  area  varies  each  year  depending 
upon  events  and  conditions  on  the 
island. 

The  Department  cannot  commit  funds 
that  may  be  appropriated  in  subsequent 
fiscal  years.  This  potential  multi-year 
program  cannot  receive  assured  funding 
unless  such  funding  is  supplied  out  of 
a  single  year's  appropriation.  Grant 
agreements  may  permit  the  expenditure 
from  a  particular  year's  grant  to  be  made 
for  up  to  three  years  after  the  grant's 
effective  date. 

Applications 

Applications  must  be  prepared  and 
submitted  in  seven  (7)  copies  in  the 
form  of  a  statement,  the  narrative  part 
should  not  exceed  15  double  spaced 
pages.  A  one  page  executive  summary, 
an  itemized  budget  and  budget 
summary,  and  vitae  of  proposed  staff 


must  accompany  this,  with  the 
exception  of  the  FOR  who  may  be  hired 
locally  after  the  award.  Applicants  m.ay 
append  other  information  they  consider 
essential,  although  bulky  submissions 
are  discouraged  and  run  the  risk  of 
being  confusing,  conflicting,  and 
unclear.  The  one-page  executive 
summary  and  budget  submission  should 
precede  the  narrative  in  the  proposal. 

The  proposed  program  shoula  be 
described  fully,  including  goals  and 
benefits  for  cooperation  and 
reunification  of  the  two  communities. 
All  applicants  should  provide  detailed 
information  about  their  plans  and 
procedures  for  advertising,  receiving, 
reviewing,  and  awarding  a  minimum  of 
twelve  programs,  preferably  in  bundled 
RFPs. 

A  description  of  affirmative  action 
policies  and  practices  must  be  included 
in  the  application. 

Applications  should  include 
certification  of  compliance  with  the 
provisions:  (1)  The  Drug  Free  Workplace 
Act  (PL  100-690)  in  accordance  with 
Appendix  C  of  22  CFR  137.  Subpart  F; 
and  (2)  Section  319  of  the  Department 
of  Interior  and  Related  Agencies 
Appropriate  Act  (PL  101-121)  in 
accordance  with  Appendix  A  of  22  CFR 
138,  New  Restrictions  on  Lobbying 
Activities. 

Grants  awarded  to  eligible 
organizations  with  less  than  four  years 
experience  in  conducting  international 
exchange  programs  will  be  limited  to 
$60,000. 

Budget 

Applicants  should  familiarize 
themselves  with  Department  of  State 
grant  regulations  contained  in  22  CFR 
145,  "Grants  and  Cooperative 
Agreements  with  Institutions  of  Higher 
Education,  Hospitals,  and  other  Non- 
profit Organizations"  OMB  Circular  A- 
110,  "Grants  and  Agreements  with 
Institutes  of  Higher  Education  *   *   * 
Uniform  Administrative  Requirements", 
and  "Audits  of  Institutions  of  Higher 
Learning  and  other  Non-profit 
Institutions"  OMB  Circular  A-133,  and 
indicate  or  provide  the  following 
information: 

(1)  Whether  the  organization  falls 
under  OMB  Circular  A-21,  "Cost 
Principles  for  Educational  Institutions", 
or  OMB  Circular  A-122.  "  Cost 
Principles  for  Non-profit 
Organizations": 

(2)  A  detailed  program  budget 
indicating  labor  categories,  number  of 
employees  proposed,  hourly  rates,  and 
number  of  hours  proposed,  applicable 
overhead  cost,  administrative  cost 
including  rent,  utilities,  office 
equipment,  travel  expenses,  supplies. 
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etc,  and  overall  indirect  rates  in  cost 
and  by  percentage.  It  is  the  desire  of  the 
Department  of  State  to  have  the 
maximum  utilization  of  the  limited 
funds  used  for  program  operation  in  lieu 
of  administrative  and  indirect  cost.  A 
"Special  Note"  to  offerors.  While  the 
grant  may  not  be  awarded  on  the  basis 
of  lowest  overall  cost,  the  program  cost 
to  administrative  cost  and  the  direct 
cost  to  indirect  cost  ratios  will  be  an 
important  issue  in  the  final  selection. 
Applicants  requesting  funds  to 
supplement  a  program  having  other 
sources  of  support  should  submit  a 
current  budget  for  it  showing  how 
specific  lines  in  the  budget  would  be 
affected  by  the  allocation  of  requested 
grant  funds.  Other  funding  sources  and 
amounts,  when  known,  should  be 
identified. 

I3)  The  applicant's  cost  sharing 
proposal,  if  applicable  containing 
appropriate  details  and  cross-references 
to  the  requested  budget. 

(4)  The  organization's  most  recent 
audit  report  (the  most  recent  U.S. 
(Government  audit  report  if  available) 
and  the  name,  address,  and  point  of 
contact  of  the  audit  agency.  Notice  to 
Applicants:  The  threshold  for  grants 
that  trigger  an  audit  requirement  under 
OMB  Circular  A-133  has  been  raised 
from  525,000.00  to  5300,000.00. 

(5)  An  indication  of  the  offer's 
priorities  if  funding  is  being  requested 
for  more  than  one  program  or  activity. 

All  payments  will  be  made  to  the 
recipient  through  the  Department  of 
State. 

Evaluation  Factors  and  Proposal 
Selection 

A  Technical  Evaluation  Panel  (TEP) 
will  perform  the  technical  review  from 
the  U.S.  Embassy's  Bicommunal  Team 
in  Nicosia. 

A/LM/AQM  will  make  the  final 
selection  after  reviewing  evaluation 
results  and  recommendations  from  the 
TEP.  The  applicant  should  describe  its 
overall  organizational  and  management 
structure.  Domestic  and  international.  It 
should  describe  how  the  capabilities  of 
this  structure  will  compliment  actual 
operation  and  success  of  the  program.  It 
should  describe  all  previous  experience 
with  similar  programs  and  layout 
tentative  operational  plans  that 
demonstrate  complete  understanding  of 
the  requirements  of  the  Statement  of 
Work.  The  proposal  should  reflect  the 
institution's  expertise  in  international 
affairs,  especially  those  that  pertain  to 
the  current  political,  economic,  and 
social  environment  on  the  island  of 
Cyprus.  Since  the  BSP  focuses  on 
bringing  together  the  Greek  Cypriot  and 
Turkish  Cypriot  communities  on 


Cyprus,  a  perception  of  total 
impartiality  in  the  application  will  also 
be  a  tantamount  issue.  The  proposal 
should  also  demonstrate  the  apglicant's 
overall  management  approach  is 
rational  and  within  reason.  The 
technical  elements  of  the  proposal  will 
be  significantly  more  important  than  the 
cost  proposal  in  the  final  selection 
process.  The  applicant  should 
specifically  address  each  of  the 
evaluation  criteria  elements  identified 
below.  The  proposal  should  address 
succinctly,  but  completely,  the  elements 
described  below  and  follow  the  format 
requirements.  Proposals  should  include 
the  following  items: 
TAB  A— Table  of  Contents  and 

Executive  Summar\' 
TAB  B— Narrative 
The  narrative  should  demonstrate 
proven  ability  to  handle  logistics  as 
well  as  include  the  U.S. 
institution's  mission  and  date  of 
establishment. 
TAB  C — Budget  Submission 
The  budget  included  with  the 
proposal  should  be  broken  down 
into  the  administrative  direct  cost 
of  the  program  and  the  indirect 
cost.  Direct  costs  are  those  costs 
that  are  totally  attributed  to  the  cost 
of  the  program.  Indirect  costs  are 
those  costs  that  are  attributed  to  the 
overall  operation  of  the 
organization. 
TAB  D — Past  Performance  References 
At  a  minimum,  the  applicant  will 
provide  the  following  information 
for  three  references: 

•  Name  of  the  referenced  organization 

•  Project  name 

•  Project  description 

•  Performance  period  of  the  contract/ 
grant 

•  Amount  of  the  contract/grant 

•  Technical  contact  person  and 
telephone  number  for  referenced 
organization 

•  Administrative  contact  person  and 
telephone  number  for  referenced 
organization 

A/LM/AQM  may  contact 
representatives  from  the  organizations 
cited  in  the  examples  to  obtain 
information  on  the  applicant's  past 
performance.  A/LM/AQM  also  may 
obtain  past  performance  information 
from  sources  other  than  those  identified 
by  the  applicant. 

Resumes 

Resumes  of  any  key  program  staff, 
except  the  proposed  FOR  should  be 
included  in  the  submission.  Proposed 
personnel  and  institutional  resources 
should  be  adequate  and  appropriate  to 
achieve  the  program's  goals.  Resume 
should  not  exceed  two  pages. 


The  proposals  will  be  considered  on 
the  following  criteria  in  priority  order: 

A.  Organizational  Capabilities 

1.  Organizational  experience  and/or 
knowledge  of  the  political,  economic, 
and  social  environment  on  Cyprus 

2.  Demonstrates  sensitivity  to  political 
and  cultural  concerns  of  a  divided 
Cyprus. 

3.  Demonstrates  an  understanding  of 
the  program. 

4.  Qualifications  and  experience  of 
corporate  staff. 

5.  The  organizational  structure  and 
management  capabilities  of  the  offeror. 

6.  The  international  structure  and 
experience  of  the  offeror. 

B.  Program  Capabilities 

1.  Ability  to  have  Nicosia  Field  Office 
open  by  21  August  2000. 

2.  Demonstrates  understanding  of 
program  and  experience  and  knowledge 
to  provide  the  development  of  the 
Bicommunal  programs. 

C.  Program/Administrative  and  Direct/ 
Indirect  Cost  Comparisons  and  Overall 
Cost 

Proposal  Deadline 

Seven  copies  of  the  proposal  should 
be  submitted  by  30  June  2000.  4  pm 
local  time  to: 

An  Application  sent  by  mail  must  be 
addressed  to:  Dr.  Holly  Peirce. 
Bicommunal  Coordinator,  .\merican 
Embassy  Nicosia.  FPO.  AE  09836. 

An  application  that  is  hand  delivered 
must  be  to:  American  Embassy,  North 
Gate,  Metochiou  and  Ploutarchou 
Streets.  Engomi.  Nicosia,  Cyprus. 
Attention:  Hollv  Peirce  (x2664)  or  Rita 
Shipillis(x2605). 

Scott  McDonald. 

Post  Management  Officer.  Bureau  of 
European  Affairs.  Department  ot  State. 
|KR  Uoc.  00-1:^5.18  Filed  .5-:U)-00:  8:45  am] 
BILUNG  CODE  *7\Ch23-t> 


DEPARTMErrr  OF  STATE 

[Public  Notice  3324] 

Notice  of  Open  Session  of  the  Cultural 
Property  Advisory  Committee 

Pursuant  to  the  authority  vested  in 
me,  under  Department  of  State 
Delegation  of  Authority  No.  236-2,  the 
Cultural  Property  Advison,-  Committee 
will  meet  in  open  session  from 
approximately  10  am  to  12  noon,  on 
Wednesday,  June  28,  2000.  The  session 
will  be  held  in  the  Trustees  Room,  2nd 
Floor,  The  New  York  Public  Library, 
Fifth  Avenue  and  42nd  Street.  New- 
York.  NY. 
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This  open  session  is  solely  for 
information  exc;hangR  between  the 
C]uitural  Prof)erty  Advison'  Committee 
and  persons  interested  in  the  work  of 
the  Committee  pursuant  to  19  U.S.C. 
2601.  et  scq  .  the  Convention  on 
Cultural  Property  implementation  Act. 
Information  about  the  (k)mmittee.  the 
Act.  and  the  1970  UNESCO  Convention 
on  the  Means  of  Prohibiting  and 
Preventing  the  Illicit  Import.  Export  and 
Transfer  of  Ownership  of  Cultural 
Property  may  be  found  at  http:// 
exchanges  sta  U'.gov/edu  ca  tion  /r  u  I  prop 

The  Committee  will  make 
presentations  about  its  work  and  about 
implementation  of  the  Act  followed  by 
a  question  and  answer  period.  In  order 
to  allow  the  maximum  participation 
possible,  individuals  will  be  limited  to 
five  minutes  each  for  comments/ 
questions. 

Due  to  the  Library's  security 
procedures  and  limited  seating,  prior 
notification  of  attendance  is  required. 
Attendees  must  use  the  entrance  on 
42nd  Street,  between  Fifth  and  Sixth 
Avenues.  Interested  persons  should 
contact  the  Cultural  Property  Office  at 
(202)  619-6612  by  5  pm  (ESDT),  June 
23. 

Dated:  Mdv  2S.  2(10(1, 
William  B.  Bader, 

Assislant  St'crftary  of  Statf  for  Ediirutinnol 
and  (Ailtunil  Affaim.  Dt-purtmrnt  of  State 
[FR  D()(    0()-l.?.'i4:<  Filed  5-30-00;  8:4.5  am] 

BtLLIfM  CODE  4710-11-U 


OFRCE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

[DockMs  No.  301 -62a  and  301-1 00a] 

Proceedings  Concerning  the  European 
Communities'  Regime  for  the 
Importation,  Sale  and  Distribution  of 
Bananas  and  ttie  European 
Communities'  Measures  Concerning 
Meat  and  Meat  Products 

agency:  Office  of  the  United  States 
Trade  Representative. 
ACTION:  Request  for  comments 


SUMMARY:  The  interagency  Section  301 
Committee  is  soliciting  written 
comments  on  possible  modificaticms  to 
actions  taken  by  the  United  States  as  a 
result  of  the  European  Communities' 
(EC)  failure  to  implement  the 
recommendations  and  rulings  of  the 
World  Trade  Organization  (WTO) 
Dispute  Settlement  Body  in  proceedings 
regarding  (i)  the  EC's  regime  for  the 
importation,  sale,  and  distribution  of 
bananas  (the  EC-Bananas  case)  and  (ii) 
the  EC's  ban  on  the  import  of  U.S.  meat 
and  meat  products  produced  from 


animals  treated  with  certain  hormones 
(the  EC-Beef  Hormones  case).  Comments 
are  requested  with  respect  to  the 
products  listed  in  the  annexes  to  this 
notice.  The  Section  301  Committee  will 
consider  the  comments  received  in 
response  to  this  notice,  as  well  as 
comments  previously  received  with 
respect  to  particular  products. 
Accordingly,  persons  who  have 
previously  submitted  comments  with 
respect  to  particular  products  are 
requested  not  to  resubmit  such 
comments,  although  persons  may  wish 
to  submit  updates  to  previously 
submitted  comments.  The  relevant 
statutory  provision  provides  that  the 
actions  taken  by  the  United  States  in  the 
Beef  and  Bananas  cases  should  be 
modified,  unless  (1)  the  USTR  and  the 
affected  U.S.  industries  agree  that  such 
changes  are  unnecessary',  or  (2) 
resolution  of  the  case  is  imminent. 
DATES:  To  be  assured  of  consideration, 
written  comments  should  be  submitted 
by  5  p.m.  on  June  14.  2000. 
AOORESSES:  Comments  should  be 
addressed  to:  Chairman,  Section  301 
Committee,  Attn:  Implementation  of 
WTO  Recommendations,  Room  100,  600 
1 7th  Street,  NW.  Washington,  DC. 
20508. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sybia  Harrison,  Staff  Assistant  to  the 
Section  301  Committee,  (202)  395-3419. 
for  questions  concerning  procedures  for 
filing  submissions  in  response  to  this 
notice;  Ralph  Ives,  Deputy  Assistant 
U.S.  Trade  Representative,  (202)  395- 
6127.  for  questions  concerning  the  EC- 
Bananas  case  or  the  EC-Beef  Hormones 
case;  or  William  Busis,  Associate 
General  Counsel  (202)  395-3150,  for 
questions  concerning  procedures  under 
.Section  301  or  the  WTO  Agreement. 
SUPPLEMENTARY  INFORMATION: 

A.  The  EC-Bananas  Case 

The  EC's  regime  governing  the 
importation,  sale,  and  distribution  of 
bananas  is  discriminatory  and  has 
harmed  the  economic  interests  of  the 
United  States  by  denying  to  U.S. 
companies  a  major  portion  of  their 
banana  distribution  business.  WTO 
dispute  settlement  panels  have 
confirmed  that  the  EC's  banana  regime 
is  inconsistent  with  the  EC's  obligations 
under  the  WTC3  Agreement. 
Furthermore.  WT(i  arbitrators  have 
determined  that  the  EC's  banana  regime 
has  nullified  or  impaired  U.S.  benefits 
under  the  WTO  Agreement  in  the 
amount  of  Si 9 1.4  million  per  year.  The 
procedural  and  substantive  background 
of  the  U.S.  investigation  under  Sections 
301  to  309  of  the  Trade  Act  of  1974,  as 
amended  ("Section  301  ")  and  the 


associated  WTO  proceedings  concerning 
the  EC's  banana  regime  is  set  forth  in 
prior  notices  (64  FR  19.209.  63  FR 
71.665,  63  FR  63,099,  63  FR  56,687,  and 
63  FR8248) 

As  a  result  of  the  EC's  failure  to 
comply  with  recommendations  and 
rulings  of  the  WTO  Dispute  Settlement 
Body  (DSB)  to  bring  its  discriminatory- 
banana  regime  into  compliance  with 
WTO  obligations,  on  April  19,  1999  the 
DSB  authorized  the  United  States  to 
suspend  the  application  to  the  EC,  and 
member  States  thereof,  of  WTO  tariff 
concessions  and  related  obligations 
covering  trade  in  an  amount  of  $191.4 
million  per  year.  Pursuant  to  that 
authorization,  the  USTR  announced  a 
list  of  EC  products,  reprinted  in  Annex 
I  to  this  notice,  that  would  be  subject  to 
a  100  percent  rate  of  duty  (64  FR  19209). 

Since  that  time,  the  United  States  and 
the  EC  have  continued  to  consult  in  an 
effort  to  resolve  this  dispute.  However, 
the  EC  has  still  failed  to  bring  its  banana 
regime  into  compliance  with  the  EC's 
obligations  under  the  WTO  Agreement. 

B.  The  EC-Beef  Hormones  Case 

The  EC  bans  the  import  of  beef  and 
beef  products  produced  from  animals  to 
which  certain  hormones  have  been 
administered,  despite  the  facts  that  such 
products  have  been  consumed  safely  for 
decades  and  that  no  scientific  basis 
exists  for  imposing  such  a  ban.  The 
effect  of  the  EC  ban  is  to  prohibit  the 
import  of  substantially  all  U.S- 
produced  beef  and  beef  products.  WTO 
panels  have  confirmed  that  the  EC  has 
no  scientific  basis  for  banning  imports 
of  U.S.  beef,  and  that  the  EC  ban  is 
inconsistent  with  the  EC's  WTO 
obligations.  Furthermore.  WTO 
arbitrators  have  determined  that  the 
EC's  import  ban  on  U.S.  beef  and  beef 
products  has  nullified  or  impaired  U.S. 
benefits  under  the  WTO  Agreement  in 
the  amount  of  $116.8  million  each  year. 
The  procedural  and  substantive 
background  of  the  U.S.  investigation 
under  Section  301  and  the  associated 
WTO  proceedings  concerning  the  EC's 
beef  import  ban  is  set  forth  in  prior 
notices  (64  FR  40.638  and  64  FR 
14,486). 

As  a  result  of  the  EC's  failure  to 
comply  with  DSB  recommendations  and 
rulings  concerning  its  beef  import  ban, 
on  July  26.  1999  the  DSB  authorized  the 
United  States  to  suspend  the  application 
to  the  EC,  and  member  States  thereof,  of 
WTO  tariff  concessions  and  related 
obligations  covering  trade  in  an  amount 
of  $116.8  million  per  year.  Pursuant  to 
that  authorization,  the  USTR  announced 
a  list  of  EC  products,  reprinted  in  Annex 
III  to  this  notice,  that  would  be  subject 
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to  a  100  percent  rate  of  duty  (64  FR 
40638). 

Since  that  time,  the  United  States  and 
the  EC  have  continued  to  consult  in  an 
effort  to  resolve  this  dispute.  However, 
the  EC  has  still  failed  to  bring  its 
measures  governing  the  import  of  U.S. 
beef  and  beef  products  into  compliance 
with  the  EC's  obligations  under  the 
WTO  Agreement. 

C.  Section  407  of  the  Trade  and 
Development  Act  of  2000 

Section  407  of  the  Trade  and 
Development  Act  of  2000.  Pub.  L.  106- 
200.  amends  Section  301  by  requiring 
the  USTR  to  review  retaliation  lists  or 
other  actions  under  Section  301  and  to 
revise  them,  in  whole  or  in  part,  120 
days  after  their  initial  effective  date,  and 
every  180  days  thereafter.  The  provision 
applies  to  actions  taken  under  Section 
301 — such  as  the  above-described 
actions  in  the  EC-Bananas  and  the  EC- 
Beef  Hormones  cases — as  the  result  of  a 
WTO  Member's  failure  to  implement 
DSB  recommendations  in  a  dispute 
settlement  proceeding. 

Section  407  provides  exceptions  in 
the  event  that  (1)  the  USTR  and  the 
Section  301  petitioner  (or,  if  USTR  self- 
initiated  the  Section  301  investigation, 
the  affected  U.S.  industry)  agree  that 
changing  the  retaliation  list  or  other 
action  under  Section  301  is 
unnecessary,  or  (2)  resolution  of  the 
case  is  imminent. 

Section  407  provides  that  the 
standard  for  making  changes  is  to  select 
changes  that  are  most  likely  to  result  in 
implementation  of  the  DSB 
recommendations,  or  in  achieving  some 
other  satisfactory  resolution  of  the 
dispute.  The  conference  report 
accompanying  the  legislation  confirms 
that  Congress  intends  for  the  USTR,  in 
accordance  with  WTO  dispute 
settlement  rules,  to  ensure  that  the  level 
of  retaliation  remains  within  the  level 
authorized  by  the  WTO  DSB. 

The  provision  also  requires  that 
retaliation  lists — both  initially  and  after 
each  of  the  periodic  changes — include 
reciprocal  goods  of  the  U.S.  industries 
affected  by  a  WTO  Member's 
noncompliance.  This  reciprocity 
requirement  applies  to  the  retaliatory 
action  in  the  EC-Beef  Hormones  case. 
However.  Section  407  includes  an 
exception  that  makes  the  reciprocity 
requirement  inapplicable  to  the 
retaliatory  action  in  the  EC-Bananas 
case. 

The  Trade  and  Development  Act  of 
2000  was  enacted  on  May  18,  2000,  and 
Section  407  of  the  Act  entered  into  force 
on  that  date.  Section  407  does  not 
include  a  transition  clause  specifying 
the  schedule  for  changes  in  existing 


retaliation  lists  (that  is.  the  lists  in  the 
EC-Bananas  and  EC-Beef  Hormones 
cases).  The  conference  report 
accompanying  the  legislation  states  that 
the  conferees  expect  initial  action 
within  30  days  after  entry  into  force. 
The  Section  301  Committee  will  work  to 
develop  recommendations  consistent 
with  this  time  frame  and  with  the  need 
to  obtain  and  to  examine  public 
comments. 

D.  Request  for  Public  Comments 

The  Section  301  Committee  closely 
monitors  actions  taken  under  Section 
301  to  ensure  that  such  actions  remain 
practicable  and  effective  in  terms  of 
obtaining  the  elimination  of  the  acts, 
policies,  or  practices  of  foreign 
governments  that  are  the  subject  of  the 
301  investigation.  To  assist  in  this 
monitoring  and  in  the  implementation 
of  Section  407  of  the  Trade  and 
Development  Act  of  2000,  the  USTR 
seeks  public  comments  with  respect  to 
the  products  on  the  lists  in  the  Annexes 
to  this  notice. 

All  products  listed  in  the  Annexes 
were  included  on  preliminar>'  lists  with 
respect  to  which  USTR  had  previously 
sought  public  comment.  The  Section 
301  Committee  will  consider  the 
comments  received  in  response  to  this 
notice,  as  well  as  comments  previously 
received  with  respect  to  particular 
products.  Accordingly,  persons  who 
have  previously  submitted  comments 
with  respect  to  particular  products  are 
requested  not  to  resubmit  such 
comments,  although  persons  may  wish 
to  submit  updates  to  previously 
submitted  comments.  The  Section  301 
Committee  will  consider  all  public 
comments  in  developing  its 
recommendations  to  the  interagency 
Trade  Policy  Staff  Committee,  which  in 
turn  will  provide  recommendations  to 
the  United  States  Trade  Representative 
(USTR). 

Annex  1  consists  of  products,  drawn 
from  the  list  in  Annex  II,  currently 
subject  to  100  percent  duties  as  a  result 
of  the  EC's  noncompliance  in  the  EC- 
Bananas  case.  Annex  II  consists  of  a 
product  list  which  the  United  States 
included  in  a  request  to  the  WTO  DSB 
for  authorization  to  suspend  WTO 
concessions  in  connection  with  the  EC- 
Bananas  case.  Annex  III  consists  of 
products,  drawn  from  the  list  in  Annex 
IV.  currently  subject  to  100  percent 
duties  as  a  result  of  the  EC's 
noncompliance  in  the  EC-Beef 
Hormones  case.  Annex  IV  consists  of  a 
product  list  which  the  United  States 
included  in  a  request  to  the  WTO  DSB 
for  authorization  to  suspend  WTO 
concessions  in  connection  with  the  EC- 
Beef  Hormones  case. 


Concerning  products  currently  subject 
to  100  percent  duties  (listed  in  Annex 
I  for  the  EC-Bananas  case  and  Annex  III 
for  the  EC-Beef  Hormones  case),  the 
Section  301  Committee  invites 
comments  with  respect  to  whether  the 
products  should  continue  to  be  subject 
to  such  duties,  and  with  respect  to 
whether  the  current  100  percent  rate  of 
dut\-  is  high  enough  to  have  the 
intended  effect  of  being  prohibitive. 
Concerning  products  on  the  attached 
lists  not  currently  subject  to  100  percent 
duties  (included  in  Annex  II  for  the  EC- 
Bananas  case  and  Annex  IV  for  the  EC- 
Beef  Hormones  case),  the  Section  301 
Committee  invites  comments  with 
respect  to  whether  the  products  should 
be  subject  to  100  percent  duties,  and 
with  respect  to  whether  a  100  percent 
rate  of  duty  would  be  high  enough  to 
have  the  intended  effect  of  being 
prohibitive. 

The  comments  sought  by  the  Section 
301  Committee  with  respect  to 
particular  products  include  (i)  whether 
maintaining  or  imposing  prohibitive 
duties  on  a  particular  product  would  be 
practicable  or  effective  in  terms  of 
encouraging  a  favorable  resolution  of 
the  dispute,  and  (ii)  whether 
maintaining  or  imposing  prohibitive 
duties  on  a  particular  product  would 
cause  disproportionate  economic  harm 
to  U.S.  interests,  including  small-  or 
medium-size  businesses. 

In  the  annexed  products  lists,  the 
items  with  respect  to  which  comments 
are  requested  are  (1)  classified  in  the 
indicated  headings  and  the  subheadings 
of  the  Harmonized  Tariff  Schedule  of 
the  United  States  (HTS);  and  (2)  the 
product  of  the  indicated  member  States 
of  the  European  Communities.  The 
product  descriptions  in  the  annexes  are 
for  information  purposes  only:  the 
product  descriptions  are  not  intended  to 
delimit  in  any  way  the  scope  of 
products  that  are  the  subject  of  this 
notice.  Rather,  the  numerical  headings 
and  subheadings  of  the  HTS  listed  in 
the  annexes  govern  the  scope  of  this 
notice.  In  the  instances  where  a  4-digit 
HTS  heading  appears  in  the  left  column 
of  the  lists,  comments  are  requested 
with  respect  to  any  of  the  products 
classified  in  any  of  the  8-digit 
subheadings  appearing  in  the  HTS 
indented  under  those  4-digit  headings. 

To  be  assured  of  consideration, 
written  comments  should  be  submitted 
by  5:00  p.m.  on  June  14.  2000. 

Submissions  must  include  on  the  first 
page  a  clear  reference  in  bold  and/or 
underlining  to:  (1)  to  actions  taken  in 
the  EC-Bananas  case,  the  EC-Beef 
Hormones  case,  or  both,  and  (2)  the  HTS 
number(s)  and  product(s)  which  are  the 
subject  of  the  submission.  Submissions 
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must  state  clearly  the  position  taken  and 
describe  with  particularity  the 
supporting  rationale,  be  in  English,  and 
be  provided  in  twenty  copies  to: 
Chairman.  Sec:tion  301  C^ommittee.  Attn: 
Implementation  of  WTO 
Recommendations,  Room  100. 

Written  comments  will  be  placed  in 
files  (Docket  No.  301 -62a  for  the  EC- 
Beef  Hormones  case  and  No.  30 1-1 00a 
for  the  EC-Bananas  case)  open  to  public 
inspection  pursuant  to  15  CFR 
§  2006.13,  except  confidential  business 
information  exempt  from  public 
inspection  in  accordance  with  15  CFR 


§  2006  15  Persons  wishing  to  submit 
business  confidential  information  must 
certify  in  writing  that  such  information 
is  confidential  in  accordance  with  15 
C^FR  §2006.15fb),  and  such  information 
must  be  clearly  marked  "BUSINESS 
CONFIDENTIAL"  in  a  contrasting  color 
ink  at  the  top  of  each  page  on  each  of 
twenty  copies  and  must  be  accompanied 
by  a  non-confidential  summary  of  the 
confidential  information.  The  non- 
confidential summary  will  be  placed  in 
the  docket  that  is  open  to  public 
inspection. 


An  appointment  to  review  Docket 
Nos.  301-62a  and  301-lOOa  may  be 
made  by  calling  Brenda  Webb  at  (202) 
395-6186.  The  USTR  Reading  Room  is 
open  to  the  public  from  9:30  a.m.  to  12 
noon  and  1:00  p  m.  to  4:00  p.m  , 
Monday  through  Friday,  and  is  located 
in  Room  101  of  the  Office  of  the  United 
States  Trade  Representative 

Dated   Mav  25.  2000 
William  L.  Bu§is. 

Chairman.  Sfrtion  J01  CommittPf. 
BILUMG  CODE  3190-01-U 
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ANNEX  I 

EC-Bananas  -  List  of  Products  Currently  Subject  to  Increased  Duties 

The  products  listed  below  are  currently  subject  to  100  percent  ad  valorem  duties  as  a  result  of  the  EC's 
noncompliance  in  the  EC-Bananas  case.  Each  of  the  products  listed  below  is  under  consideration  for  continued 
inclusion  on  a  revised  retaliation  list,  and  for  the  imposition  of  duties  above  the  current  100  percent  ad  valorem  rate. 
In  particular,  increased  tariffs  may  continue  to  be  applied  to,  or  may  be  raised  with  respect  to,  articles  that  are 
(i)  classified  in  the  numerical  subheadings  of  the  Harmonized  Tariff  Schedule  of  the  United  States  (HTS)  listed 
below  and  (ii)  products  of  one  or  more  of  the  indicated  member  States  of  the  European  Communities.  In  all  cases, 
the  tariff  nomenclatures  in  the  HTS  for  the  subheadings  listed  below  are  definitive;  the  product  descriptions  in  this 
list  are  for  information  purposes  only.  The  descriptions  below  are  not  intended  to  delimit  in  any  way  the  scope  of 
the  products  subject  to  increased  duties. 

Products  of  Austria,  Belgium,  Finland,  France,  the  Federal  Republic  of  Germany,  Greece,  Ireland,  Italy, 
Luxembourg,  Portugal,  Spain,  Sweden,  or  the  United  Kingdom: 


HTS  No. 


Product  Description 


33073050 


Bath  preparations,  other  than  bath  salts 


42022215 


Handbags,  with  or  without  shoulder  straps  or  without  handle,  with  outer  surface  of  sheeting  of 
plastics 


42023210 


Articles  of  a  kind  normally  carried  in  the  pocket  or  handbag,  with  outer  surface  of  reinforced  or 
laminated  plastics 


48055000 


Uncoated  felt  paper  and  paperboard  in  rolls  or  sheets 


48192000 


Folding  cartons,  boxes  and  cases  of  noncorrugated  paper  or  papert)oard 


491 19120 


Lithographs  on  paper  or  paperboard,  not  over  0.5 1  mm  in  thickness,  printed  not  over  20  years  at  time 
of  importation 


63022190 


Bed  linen,  not  knit  or  crochet,  printed,  of  cotton,  not  containing  any  embroidery,  lace,  braid,  edging, 
trimming,  piping  or  applique  work,  not  napped  


85072080 


Lead-acid  storage  batteries  other  than  of  a  kind  used  for  starting  piston  engines  or  as  the  primary 
source  of  power  for  certain  electric  vehicles  principally  designed  for  the  transport  of  up  to  nine 
persons 


Products  of  Austria,  Belgium,  Finland,  France,  the  Federal  Republic  of  Germany,  Greece,  Ireland,  Luxembourg, 
Portugal,  Spain,  Sweden,  or  the  United  Kingdom  (same  as  above  country  list,  except  Italy): 


85167100 


Electrothermic  coffee  or  tea  makers,  for  domestic  purposes 
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ANNEX  II 

EC-Bananas  -  List  of  Products  under  Consideration  for 
the  Imposition  of  Increased  Duties 

The  product  list  below  includes  the  products,  listed  in  Annex  I,  which  are  currently  subject  to  increased  duties  as  a 
result  of  the  EC's  noncompliance  in  the  EC-Bananas  case.  All  of  the  remaining  products  listed  below  are  under 
consideration  for  the  new  imposition  of  increased  duties  of  100  percent  ad  valorem  or  more    In  particular, 
increased  taiiffs  may  be  applied  to  articles  that  are  (i)  classified  in  the  numerical  subheadings  of  the  Harmonized 
Tariff  Schedule  of  the  United  States  (HTS)  listed  below  and  (ii)  products  of  one  or  more  of  the  iruiicated  member 
States  of  European  Communities    In  all  cases,  the  tariff  nomenclatures  in  the  HTS  for  the  subheadings  listed  below 
are  defmitive;  the  product  descriptions  in  this  list  are  for  information  purposes  only.  The  descriptions  below  are 
not  intended  to  delimit  in  any  way  the  scope  of  the  products  that  would  be  subject  to  increased  duties. 

Products  of  Austria,  Belgium,  Finland,  France,  the  Federal  Republic  of  Germany,  Greece,  Ireland,  Italy, 
Luxembourg,  Portugal,  Spain,  Sweden,  or  the  United  Kingdom: 


HTS  Number 


Product  Dtscription 


02101900 


Meat  of  swine,  other  than  hams,  shoulders,  bellies  (streaky)  and  cuts  thereof,  salted,  in  brine,  dried  or 
smoked 


04069057 


Pecorino  cheese,  from  sheep's  milk,  in  original  loaves,  not  suitable  for  grating 


19053000 


Sweet  biscuits;  wafRes  and  wafers 


33073050 


Bath  preparations,  other  than  bath  salts 


34060000  Candles,  tapers  and  the  like 


39202000 [Nonadhesive  plates,  sheets,  film,  foil  and  strip,  noncellular,  not  reinforced  or  combined  with  other 
materials,  of  polymers  of  propylene 


42022215 


Handbags,  with  or  without  shoulder  straps  or  without  handle,  with  outer  surface  of  sheeting  of  plastics 


42023210 


Articles  of  a  kind  normally  carried  in  the  pocket  or  handbag,  with  outer  surface  of  reinforced  or 
laminated  plastics 


48055000  Uncoated  felt  paper  and  paperfaoard  in  rolls  or  sheets 


48192000 


Folding  cartons,  boxes  and  cases  of  noncorrugated  paper  or  paperfaoard 


49090040 


Printed  cards  (except  postcards)  bearing  personal  greetings,  messages  or  announcements,  with  or 
without  envelopes  or  trimmings 


49119120 


Lithographs  on  paper  or  paperfaoard,  not  over  0.5 1  mm  in  thickness,  printed  not  over  20  years  at  time 
of  importation 


61101010  Sweaters,  pullovers,  sweatshirts,  waistcoats  (vests)  and  similar  articles,  knitted  or  crocheted,  wholly  of 
cashmere 


63022 190  Bed  linen,  not  knit  or  crochet,  printed,  of  cotton,  not  containing  any  embroidery,  lace,  braid,  edging, 
trimming,  piping  or  applique  work,  not  napped 


85072080 


Lead-acid  storage  batteries  other  than  of  a  kind  used  for  starting  piston  engines  or  as  the  primary 
source  of  power  for  certain  electric  vehicles  principally  designed  for  the  transport  of  up  to  nine  persons 


85167100 


Electrothermic  coffee  or  tea  makers,  for  domestic  purposes 


94051080 


Chandeliers  and  other  electric  ceiling  or  wall  lighting  fittings  (other  than  used  for  public  spaces),  not  of 
base  metal 
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ANNEX  III 

EC-Beef  Hormones  -  List  of  Products  Currently  Subject  to  Increased  Duties 

The  products  listed  faelow  are  currently  subject  to  100  percent  ad  valorem  duties  as  a  result  of  the  EC's 
noncompliance  in  the  EC-Beef  Hormones  case.  Each  of  the  products  listed  below  is  under  consideration  for 
continued  inclusion  on  a  revised  retaliation  list,  and  for  the  imposition  of  duties  above  the  current  100  percent 
ad  valorem  rate.  In  particular,  increased  tariffs  may  continue  to  be  applied  to,  or  may  be  raised  with  respect  to, 
articles  that  are  (i)  classified  in  the  numerical  headings  and  subheadings  of  the  Harmonized  Tariff  Schedule  of  die 
United  States  (HTS)  listed  below  and  (ii)  products  of  one  or  more  of  the  indicated  member  States  of  the  European 
Communities.  In  the  instances  where  a  4-digit  HTS  heading  appears  in  the  left  column  of  this  list,  products 
classified  in  any  of  the  8-digit  subheadings  appearing  in  the  HTS  under  those  4-digit  headings  are  currently  subjeci 
to  increased  duties.  In  all  cases,  the  tariff  nomenclatures  in  the  HTS  for  the  headings  and  subheadings  listed  faelow 
are  definitive;  the  product  descriptions  in  this  list  are  for  information  purposes  only.  The  descriptions  below  are 
not  intended  to  delimit  in  any  way  the  scope  of  the  products  that  would  be  subject  to  increased  duties. 

Products  of  Austria,  Belgium,  Denmark,  Finland,  France,  the  Federal  Repufalic  of  Germany,  Greece,  Ireland, 
Italy,  Luxembourg,  the  Netherlands,  Portugal,  Spain,  or  Sweden: 


HTS 

Description 

0201 

MEAT  OF  BOVINE  ANIMALS,  FRESH  OR  CHILLED 

0202 

MEAT  OF  BOVINE  ANIMALS,  FROZEN 

02031100 

Meat  of  swine  (pork),  fresh  or  chilled,  carcasses  and  half-carcasses 

02031210 

Meal  of  swine  (pock),  fresh  or  chilled,  hams  and  shoulders  and  cuts  thereof,  bone  in,  processed 

02031290 

Meat  of  swine  <pofk),  fresh  or  chilled,  hams  and  shoulders  and  cuts  thereof,  bone  in.  other 

02031920 

Meat  of  swine  (pork),  fresh  or  chilled,  other,  processed 

02031940 

Meat  of  swine  (pork),  fresh  or  chilled,  other 

02032100 

Meat  of  swine  (pork),  frozen,  carcasses  and  hdf-carcasses 

02032210 

Meat  of  swine  (potk),  frozen,  hams  and  shoulders  and  cuts  thereof;  bone  in,  processed 

02032290 

Meat  of  swine  (pork),  frozen,  hams  and  shoulders  and  cuts  thereof  bone  in,  other 

02061000 

Edible  ofiU  of  bovine  animals,  fresh  or  chilled 

02062100 

EdiWc  otM  of  bovine  animals,  frozen,  tongues 

02062200 

Edible  offal  of  bovine  animals,  frozen,  livers 

02062900 

Edible  offal  of  bovine  animals,  frozen,  other 

04064020 

Roquefort  cheese  in  original  loaves,  not  grated  or  powdered,  not  processed 

04064040 

Roquefort  cheese,  other  than  in  original  loaves,  not  grated  or  powdered,  not  processed 

07031040 

Onions,  other  than  onion  sets  or  pearl  onions  not  over  1 6  mm  in  diameter,  and  shallots,  Dcsh  or 
chilled 

07095200 

Tniflflcs,  fresh  or  chilled 

07129010 

Dned  carrots,  whole,  cut,  sliced,  broken  or  in  powder,  but  not  further  prepared 
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16022020 

Prepared  or  preserved  liver  of  goose 

16022040 

Prepared  or  preserved  liver  of  any  animal  other  than  of  goose 

1W54000 

Rusks,  toasted  bread  and  similar  toasted  products 

20098060 

Juice  of  any  other  single  fhjit,  (including  chemes  and  hemes),  concentrated  or  not  concentrated 

21013000 

Roasted  chicory  and  other  roasted  coffee  substitutes  and  extracts,  essences  and  concentrates 
thereof 

21033040 

Prepared  mustard 

Products  of  France,  the  Federal  Republic  of  Germany,  or  Italy: 


20021000 


Tomatoes,  whole  or  in  pieces,  prepared  or  preserved  otherwise  than  by  vinegar  or  acetic  acid 


Products  of  France  or  the  Federal  Republic  of  Germany; 


05040000 

Guts,  bladders  and  stomachs  of  animals  (other  than  fish),  whole  and  pieces  thereof 

21041000 

Soups  and  broths  and  preparations  therefor 

S5I01100 

Yam  (other  than  sewing  thread)  containing  gS%  or  more  by  vireight  of  artificial  staple  fibers, 
singles,  not  put  up  for  retail  sale 

Products  of  France: 


1  505<>OOO 

Fatty  substances  derived  from  wool  grease  (including  larmlin) 

18063100 

Chocolate  and  other  cocoa  preparations,  in  blocks,  slabs  or  bars,  filled,  not  in  bulk 

20079905 

Lingonberry  and  raspberry  jams 

02101100 

Mams,  shoulders  and  cuts  thereof  with  bone  in,  salted,  in  bnne.  dried  or  smoked 

35061050 

Products  suitable  for  use  as  glues  or  adhesives,  not  exceedmg  1  kg,  put  up  for  retail  sale 
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ANNEX  IV 

EC-Beef  Hormones  -  List  of  Products  under  Consideration  for 
the  Imposition  of  Increased  Duties 

The  product  list  below  includes  the  products,  listed  in  Annex  III,  which  are  currently  subject  to  increased  duties  as 
a  result  of  the  EC's  noncompliance  in  the  EC-Beef  Hormones  case.  All  of  the  remaining  products  listed  below  are 
under  consideration  for  the  new  imposition  of  increased  duties  of  100  percent  ad  valorem  or  more.  In  particular, 
increased  tariffs  may  be  applied  to  articles  that  are  (i)  classified  in  the  numerical  headings  and  subheadings  of  the 
Harmonized  Tariff  Schedule  of  the  United  States  (HTS)  listed  below  and  (ii)  products  of  one  or  more  of  the 
member  States  of  European  Communities.  In  the  instances  where  a  4-digit  HTS  heading  appears  in  the  left  column 
of  this  list,  products  classified  in  any  of  the  8-digit  subheadings  appearing  in  the  HTS  under  those  4-digit  headings 
may  be  subject  to  increased  duties.  In  all  cases,  the  tariff  nomenclatures  in  the  HTS  for  the  headings  and 
subheadings  listed  below  are  definitive;  the  product  descriptions  in  this  list  are  for  information  purposes  only. 
The  descriptions  below  are  not  intended  to  delimit  in  any  way  the  scope  of  the  products  that  would  be  subject  to 
increased  duties. 


HTS 

Description 

0201 

MEAT  OF  BOVINE  ANIMALS,  FRESH  OR  CHILLED 

0202 

MEAT  OF  BOVINE  ANIMALS,  FROZEN 

0203 

MEAT  OF  SWINE  (PORK),  FRESH,  CHILLED  OR  FROZEN 

0206 

EDIBLE  OFFAL  OF  BOVINE  ANIMALS,  SWINE,  SHEEP,  GOATS.  HORSES  ETC  .  FRESH.  CHILLED 
OR  FROZEN 

0207 

MEAT  AND  EDIBLE  OFFAL  OF  POULTRY  (CHICKENS,  DUCKS,  GEESE.  TURKEYS  AND 
GUINEAS),  FRESH,  CHILLED  OR  FROZEN 

02101100 

Hams,  shoulders  and  cuts  thereof  with  bone  in,  salted,  in  brine,  dried  or  smoked 

02101200 

Bellies  (su-eaky)  and  cuts  thereof  of  swine,  salted,  in  brine,  dried  or  smoked 

02102000 

Meat  of  bovine  animals,  salted,  in  brine,  dried  or  smoked 

02109020 

Meat  and  edible  offal  of  chickens,  ducks,  geese,  turkeys  and  guineas,  salted,  in  brine,  dried  or  smoked;  flour 
and  meal  of  these  animals 

02109040 

Meat  and  edible  ofTal  nesoi.  salted,  in  brine,  dried  or  smoked;  flour  and  meal,  nesoi 

04064020 

Roquefort  cheese  in  original  loaves,  not  grated  or  powdered,  not  processed 

04064040 

Roquefort  cheese,  other  than  in  original  loaves,  not  grated  or  powdered,  not  processed 

05040000 

Guts,  bladders  and  stomachs  of  animals  (other  than  fish),  whole  and  pieces  thereof 

06039000 

Cut  flowers  and  flower  buds,  suitable  for  bouquets  or  ornamental  purposes,  dried,  dyed,  bleached. 
impregnated  or  otherwise  prepared 

06049100 

Foliage,  branches  and  other  parts  of  plants  without  flowers  or  flower  buds,  and  grasses,  suitable  for  bouquets 
or  ornamental  purposes,  fresh 

06049930 

Foliage,  branches,  parts  of  plants  without  flowers  or  buds,  and  grasses,  suitable  for  bouquets  or  ornamental 
purposes,  dried  or  bleached 

07020020 

Tomatoes,  fresh  or  chilled,  entered  during  Marl  to  July  1 4,  or  the  period  Sept.  1  to  Nov  1 4  in  any  year 
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HTS 

Dcscnption 

07020040 

Tomatoes,  fresh  or  chilled,  entered  during  July  1 5  to  Aug  3 1  in  any  year 

07020060 

Tomatoes,  fresh  or  chilled,  entered  from  Nov   1 5  thru  the  last  day  of  Feb.  of  the  following  year 

07031040 

Onions,  other  than  onion  sets  or  pearl  onions  not  over  16  mm  in  diameter,  and  shallots,  fresh  or  chilled 

07095200 

Truffles,  fresh  or  chilled 

07129010 

Dried  carrots,  whole,  cut,  sliced,  broken  or  in  powder,  but  not  further  prepared 

07129074 

Dried  tomatoes,  m  powder 

07129075 

Dned  tomatoes,  whole,  cut,  sliced,  broken  or  in  powder,  but  not  further  prepared 

07129078 

Dried  tomatoes,  whole,  cut,  sliced  or  broken  but  not  further  prepared 

08024000 

Chestnuts,  fresh  or  dried,  shelled  or  in  shell 

09042020 

Paprika,  dned  or  crushed  or  ground 

10040000 

Oats 

11041200 

Rolled  or  flaked  grains  of  oats 

11042200 

Grams  of  oats,  hulled,  pearled,  clipped,  sliced,  kibbled  or  otherwise  worked,  but  not  rolled  or  flaked 

15059000 

Fatty  substances  derived  from  wool  grease  (including  lanolin) 

1601 

SAUSAGES  AND  SIMILAR  PRODUCTS,  OF  MEAT.  MEAT  OFFAL  OR  BLOOD,  FOOD 
PREPARATIONS  BASED  ON  THESE  PRODUCTS 

16021000 

Homogenized  preparations  of  meat,  meat  offal  or  blood,  nesoi 

16022020 

Prepared  or  preserved  liver  of  goose 

16022040 

Prepared  or  preserved  liver  of  any  animal  other  than  of  goose 

16023100 

Prepared  or  preserved  meat  or  meal  offal  of  turkeys,  nesoi 

16023200 

Prepared  or  preserved  meat  or  meat  offal  of  chickens,  nesoi 

16023900 

Prepared  or  preserved  meat  or  meat  offal  of  ducks,  geese  or  guineas,  nesoi 

16024110 

Prepared  or  pisserved  pork  ham  and  cuts  thereof  containing  cereals  or  vegetables 

16024120 

Pork  hams  and  cuts  thereof  not  containing  cereals  or  vegetables,  boned  and  cooked  and  packed  in  airtight 
containers 

16024190 

Prepared  or  preserved  pork  hams  and  cuts  thereof,  not  containing  cereals  or  vegetables,  nesi 

16024220 

Pork  shoulders  and  cuts  thereof  boned  and  cooked  and  packed  in  airtight  containers 

16024240 

Prepared  or  preserved  pork  shoulders  and  cuts  thereof,  other  than  boned  and  cooked  and  packed  in  airtight 
containers 

16024910 

Prepared  or  preserved  pork  offal,  including  mixtures 

16024920 

Pork  other  than  ham  and  shoulder  and  cuts  thereof  not  containing  cereals  or  vegetables,  boned  and  cooked 
and  packed  in  airtight  containers 

16024940 

Prepared  or  preserved  pork,  not  containing  cereals  or  vegetables,  nesoi 
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HTS 

Description 

16024960 

Prepared  or  preserved  pork  mixed  with  beef 

16024990 

Prepared  or  preserved  pork,  nesoi 

16025005 

Prepared  or  preserved  offal  of  bovine  animals 

16025009 

Prepared  or  prrserved  meat  of  bovine  animals,  cured  or  pickled,  not  containing  cereals  or  vegetables 

16025010 

Corned  beef  in  airtight  containers 

16025020 

Prepared  or  preserved  beef  in  airtight  containers,  other  than  corned  beef,  not  containing  cereals  or  vegetables 

16025060 

Prepared  or  preserved  meat  of  bovine  animals,  not  containing  cereals  or  vegetables,  nesoi 

16025090 

Prepared  or  preserved  meat  of  bovine  animals,  containing  cereals  or  vegetables 

17041000 

Chewing  gum,  not  containing  cocoa,  whether  or  not  sugar-coated 

17049025 

Sugar  confectionary  cough  drops,  not  containing  cocoa 

18063100 

Chocolate  and  other  cocoa  preparations,  in  blocks,  slabs  or  bars,  filled,  not  in  bulk 

19054000 

Rusks,  toasted  bread  and  similar  toasted  products 

20021000 

Tomatoes,  whole  or  in  pieces,  prepared  or  preserved  otherwise  than  by  vinegar  or  acetic  acid 

20029000 

Tomatoes,  other  than  whole  or  in  pieces,  prepared  or  preserved  otherwise  than  by  vinegar  or  acetic  acid 

20029040 

Tomatoes,  in  powder,  prepared  or  preserved  otherwise  than  by  vinegar  or  acetic  acid 

20029080 

Tomatoes  (including  paste  and  puree)  prepared  or  preserved  otherwise  than  by  vinegar  or  acetic  acid,  nesoi 

20079905 

Lingonberry  and  raspberry  jams 

20083042 

Satsumas.  prepared  or  preserved,  in  airtight  containers,  aggregate  quantity  n/o  40,000  metric  tons/calendar  yr 

20083046 

Satsumas,  prepared  or  preserved,  in  airtight  containers,  aggregate  quantity  o/40,000  metric  tons/calendar  yr 

20084000 

Pears,  otherwise  prepared  or  preserved,  nesoi 

20087000 

Peaches  (excluding  nectannes),  otherwise  prepared  or  preserved,  nesoi 

20096000 

Grape  juice  (including  grape  must),  concentrated  or  not  concentrated 

20098060 

Juice  of  any  other  single  fruit,  nesoi,  (including  cherries  and  berries),  concentrated  or  not  concentrated 

20099040 

Mixtures  of  fruit  juices,  or  mixtures  of  vegetable  and  fruit  juices,  concentrated  or  not  concentrated 

21013000 

Roasted  chicory  and  other  roasted  coffee  substitutes  and  extracts,  essences  and  concentrates  thereof 

21033040 

Prepared  mustard 

21041000 

Soups  and  broths  and  preparations  therefor 

22011000 

Mineral  waters  and  aerated  waters,  not  containing  added  sugar  or  other  sweetening  matter  nor  flavored 

23099010 

Mixed  feed  or  mixed  feed  ingredients  used  in  animal  feeding 

35061050 

Products  suitable  for  use  as  glues  or  adhesives,  nesoi,  not  exceeding  1  kg,  put  up  for  retail  sale 

55041000 

Artificial  staple  fibers,  not  carded,  combed  or  otherwise  processed  for  spinning,  of  viscose  rayon 
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HTS 


55101100 


85102000 


87112000 


87113000 


Dcscnption 


Yam  (other  than  sewing  thread)  containing  85%  or  more  by  weight  of  artificial  staple  fibers,  singles,  not  put 
up  for  retail  sale 


Hair  clippers,  with  self-contained  electric  ntotor 


Motorcycles  (inci  mopcds)  and  cycles,  fitted  w/recip.  inlemal-combustion  piston  engine  w/capacity  o/50  but 
n/o250cc 


Motorcycles  (incI  mopcds)  and  cycles,  fitted  w/recip.  internal-combustion  piston  engine  w/capacity  o/250 
but  n/o  500  cc 


[FR  Doc.  00-13548  Filed  5-26-00;  8:45  ami 
BILUNG  COOe  31 90-01 -C 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Admlniatratlon 

Propoaad  Agency  Information 
Collection  ActlvKlee;  Comment 
Request 

agency:  Federal  Railroad 
Administration.  DOT. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq).  this  notice 
announces  that  the  Information 
Collection  Requirement  (ICR)  abstracted 
below  has  been  forwarded  to  the  Office 
of  Management  and  Budget  (OMB)  for 
review  and  comment.  The  ICR  describes 
the  nature  of  the  information  collection 
and  its  expected  burden.  The  Federal 
Register  notice  with  a  60-day  comment 
period  soliciting  comments  on  the 
following  collections  of  information  was 
published  on  February  16.  2000  (65  FR 
7913). 

DATES:  Comments  must  be  submitted  on 
or  before  June  30.  2000. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr 
Robert  Brogan,  Office  of  Planning  and 
Evaluation  Division.  RRS-21.  Federal 
Railroad  Administration.  1120  Vermont 
Ave..  NW.  Mail  Stop  17,  Washington. 
DC  20590  (telephone:  (202)  493-6292). 
or  Dian  Deal.  Office  of  Information 
Technology  and  Productivity 
Improvement.  RAD-20.  Federal 
Railroad  Administration.  1120  Vermont 
Ave  .  NW,  Mail  Stop  35.  Washington. 
DC  20590  (telephone:  (202)  493-6133). 
(These  telephone  numbers  are  not  toll- 
free.) 

SUPPlfMENTARY  INFORMATION:  The 
Paperwork  Reductioi;  Act  of  1995 
(PRA),  Public  Law  104-13,  section  2. 
109  Stat.  163  (1995)  (codified  as  revised 
at  44  use.  sections  3501-3520).  and  its 


implementing  regulations.  5  CFR  Part 
1320.  require  Federal  agencies  to  issue 
two  notices  seeking  public  comment  on 
information  collection  activities  before 
OMB  may  approve  paperwork  packages. 
44  use.  3506.  3507;  5  CFR  1320.5. 
1320.8(d)(1),  1320.12.  On  February  16, 
2000,  FRA  published  a  60-day  notice  in 
the  Federal  Register  soliciting  comment 
on  I(>Rs  that  the  agency  wais  seeking 
OMB  approval.  65  FR  7913.  FRA 
received  no  comments  in  response  to 
this  notice. 

Before  OMB  decides  whether  to 
approve  these  proposed  collections  of 
information,  it  must  provide  30  days  for 
public  comment.  44  U.S.C.  3507(b);  5 
CFR  1320.12(d).  Federal  law  requires 
OMB  to  approve  or  disapprove 
paperwork  packages  between  30  and  60 
days  after  the  30  day  notice  is 
published.  44  U.S.C.  3507  (b)-(c);  5  CFR 
1320.12(d);  see  also  60  FR  44978,  44983, 
Aug  29.  1995.  OMB  believes  that  the  30 
day  notice  informs  the  regulated 
community  to  file  relevant  comments 
and  affords  the  agency  adequate  time  to 
digest  public  comments  before  it 
renders  a  decision.  60  FR  44983.  Aug. 
29,  1995.  Therefore  respondents  should 
submit  their  respective  comments  to 
OMB  within  30  days  of  publication  to 
best  ensure  having  their  full  effect.  5 
CFR  1320.12(c);  see  also  60  FR  44983. 
Aug.  29.  1995. 

The  summaries  below  describe  the 
nature  of  the  information  collection 
requirements  (ICRs)  and  the  expected 
burden.  The  revised  requirements  are 
being  submitted  for  clearance  by  OMB 
as  required  by  the  PRA. 

Title:  Railroad  Locomotive  Safety 
Standards  and  Event  Recorder. 

OMB  Control  Number:  2130-0004. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Railroads. 

Form(s):  FRA  F  6180.49A. 

Abstract:  Under  regulations  issued 
pursuant  to  Congressional  mandate.  49 
use.  20137,  trains  must  be  equipped 
with  event  recorders.  Event  recorders 
are  devices  that  record  train  speed,  hot 


box  detection,  throttle  position,  brake 
application,  brake  operations,  time  and 
signal  conditions,  and  any  other 
function  that  FRA  considers  necessary 
to  monitor  the  safety  of  train  operations. 
Event  recorders  provide  FRA  with 
information  about  how  trains  are 
operated,  and  if  a  train  is  involved  in  an 
accident,  the  devices  afford  data  to  FRA 
and  other  investigators  necessary  to 
determine  the  probable  causes  of  the 
accident.  Moreover,  under  49  CFR  Part 
229,  railroads  are  required  to  conduct 
daily,  periodic,  aimual,  and  biennial 
tests  of  locomotives  to  measure  the  level 
of  compliance  with  Federal  regulations. 
The  collection  of  information  requires 
railroads  to  prepare  written  records 
indicating  the  repairs  needed,  the 
person  making  the  repairs,  and  the  type 
of  repairs  made.  This  information 
provides  a  locomotive  engineer  with 
information  that  the  locomotive  has 
been  inspected  and  is  in  proper 
condition  for  use  in  service,  and  enables 
FRA  to  monitor  compliance  with  the 
regulatory  standards. 

Title:  Railroad  Signal  System 
Requirements. 

OMB  Control  Number:  2130-0006. 

Type  of  Request:  Extension  of  the 
currently  approved  collection. 

Affected  Public:  Businesses. 

Form(s):  FRA  F  6180.14;  FRA  F 
6180.47. 

Abstract:  The  regulations  pertaining 
to  railroad  signal  systems  are  contained 
in  49  CFR  Parts  233  (Signal  System 
Reporting  Requirements),  235 
(Instructions  Governing  Applications  for 
Approval  of  a  Discontinuance  or 
Material  Modification  of  a  Signal 
System),  and  236  (Rules,  Standards,  and 
Instructions  Governing  the  Installation. 
Inspection.  Maintenance,  and  Repair  of 
Systems,  Devices,  and  Appliances). 
Section  233.5  provides  that  each 
railroad  must  report  to  FRA  within  24 
hours  after  learning  of  an  accident  or 
incident  arising  from  the  failure  of  a 
signal  appliance,  device,  method,  or 
system  to  function  or  indicate  as 
required  by  Part  236  of  this  title  that 
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results  in  a  more  favorable  aspect  than 
intended  or  other  condition  hazardous 
to  the  movement  of  a  train.  Section 
233.7  sets  forth  the  specific 
requirements  for  reporting  signal 
failures  within  15  days  in  accordance 
with  the  instructions  printed  on  Form 
FRA  F  6180.14.  Finally.  Section  233.9 
sets  forth  the  specific  requirements  for 
the  "Signal  System  Five  Year  Report." 
It  requires  that  every  five  years  each 
railroad  must  file  a  signal  system  status 
report.  The  report  is  to  be  prepared  on 
a  form  issued  by  FRA  in  accordance 
with  the  instructions  and  definitions 
provided. 

Title  49.  part  235  of  the  Code  of 
Federal  Regulations,  sets  forth  the 
specific  conditions  under  which  FRA 
approval  of  modification  or 
discontinuance  of  railroad  signal 
systems  is  required  and  prescribes  the 
methods  available  to  seek  such 
approval.  The  application  process 
prescribed  under  Part  235  provides  a 
vehicle  enabling  FRA  to  obtain  the 
necessary  information  to  make  logical 
and  informed  decisions  concerning 
carrier  requests  to  modify  or 
discontinue  signaling  systems.  Section 
235.5  requires  railroads  to  apply  for 
FRA  approval  to  discontinue  or 
materially  modify  signaling  systems. 
Section  235.7  defines  "material 
modification"  and  identifies  those 
changes  that  do  not  require  agency 
approval.  Section  235.8  provides  that 
any  railroad  may  petition  FRA  to  seek 
relief  ft-om  the  requirements  provided 
under  49  CFR  Part  236. 

Sections  236.10.  235.12.  and  235.13 
describe  where  the  petition  must  be 
submitted,  what  information  must  be 
included,  the  organizational  format,  and 
the  official  authorized  to  sign  the 
application.  Section  235.20  sets  forth 
the  process  for  protesting  the  granting  of 
a  carrier  application  for  signal  changes 
or  relief  from  the  rules,  standards,  and 
instructions.  This  section  provides  the 
information  that  must  be  included  in 
the  protest,  the  address  for  filing  the 
protest,  the  time  limit  for  filing  the 
protest,  and  the  requirement  that  a 
person  requesting  a  public  hearing 
explain  the  need  for  such  a  forum. 
Section  236.110  required  that  the  test 
residts  of  certain  signaling  apparatus  be 
recorded  and  specifically  identify  the 
tests  required  under  §§  236.102-109; 
§§  236.376  to  236.387;  §§  236.576, 
236.577;  and  §§  236.586-236.589. 
Section  236.110  further  provides  that 
the  test  results  must  be  recorded  on  pre- 
printed or  computerized  forms  provided 
by  the  carrier  and  that  the  forms  show 
the  name  of  the  railroad;  place  and  date 
of  the  test  conducted;  equipment  tested; 
tests  results:  repairs,  replacements,  and 


adjustments  made;  and  the  condition  of 
the  apparatus.  This  section  also  requires 
that  die  employee  conducting  the  test 
must  sign  the  form  and  the  record  be 
retained  at  the  office  of  the  super\'isor\' 
official  having  proper  authority.  Results 
of  tests  made  in  compliance  with 
§  236.587  must  be  retained  for  92  days, 
and  results  of  all  other  tests  must  be 
retained  until  the  next  record  is  filed, 
but  in  no  case  less  than  one  year. 
Additionally.  §  236.587  requires  each 
railroad  to  make  a  departure  test  of  cab 
signal,  train  stop,  or  train  control 
devices  on  locomotives  before  that 
locomotive  enters  the  equipped 
territory.  This  section  further  requires 
that  whoever  performs  the  test  must 
certify  in  writing  that  the  test  was 
properly  performed.  The  certification 
and  the  test  results  must  be  posted  in 
the  locomotive  cab  with  a  coy  of  the 
certification  and  test  results  retained  at 
the  office  of  a  supervisory  official 
having  proper  authority.  However,  if  it 
is  impractical  to  leave  a  copy  of  the 
certification  and  test  results  at  the 
location  of  the  test,  the  test  results  must 
be  transmitted  to  either  the  dispatcher 
or  one  other  designated  official  at  each 
location,  who  must  keep  a  written 
record  of  the  test  results  and  the  name 
of  the  person  performing  the  test.  All 
records  prepared  under  this  section  Eire 
required  to  be  retained  for  92  days. 
Finally,  Section  236.590  requires  the 
carrier  to  clean  and  inspect  the 
pneumatic  apparatus  of  automatic  train 
stop,  train  control,  or  cab  signal  devices 
on  locomotives  every  736  days,  and  to 
stencil,  tag,  or  otherwise  mark  the 
pneumatic  apparatus  indicating  the  last 
cleaning  date. 

Annual  Estimated  Burden  Hours: 
480,326  hours. 

Title:  Locomotive  Certification  (Noise 
Compliance  Regulations). 

OMB  ControlNumber  2130-0527. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Businesses. 

Formis):  N/A. 

Abstract:  On  Januarj'  14,  1976,  the 
Environmental  Protection  Agency  (EPA) 
issued  noise  emission  standards 
pursuant  to  the  Noise  Control  Act  of 
1972.  The  standards,  40  CFR  Part  201, 
establish  limits  on  the  noise  emissions 
generated  by  railroad  locomotives  under 
both  stationary  and  moving  conditions. 
Section  1 7  of  the  Noise  Control  Act  also 
requires  the  Secretary  of  Transportation 
to  enforce  these  regulations  and 
promulgate  separate  regulations  to 
ensure  compliance  with  the  same.  On 
December  23,  1983.  FRA  published  49 
CFR  Part  210  to  ensure  compliance  with 
the  EPA  standards.  The  certification  and 
testing  data  ensiu-e  that  locomotives 


buih  after  December  31.  1979  have 
passed  prescribed  decibel  standards  for 
noise  emissigns  under  EPA  regulations. 

Addressee:  Send  comments  regarding 
these  information  collections  to  the 
Office  of  Information  and  Regulator}' 
Affairs,  Office  of  Management  and 
Budget,  725  Seventeenth  Street,  N.W., 
Washington,  DC.  20503:  Attention: 
FRA  Desk  Officer. 

Comments  are  invited  on  the 
following:  Whether  the  proposed 
collections  of  information  are  necessar>' 
for  the  proper  performance  of  the 
functions  of  FRA,  including  whether  the 
information  will  have  practical  utility: 
the  accuracy  of  FRA's  estimates  of  the 
burden  of  the  proposed  information 
collections:  ways  to  enhance  the  quality', 
utility,  and  clarity  of  the  information  to 
be  collected;  and  ways  to  minimize  the 
burden  of  the  collections  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology-. 

A  comment  to  OMB  is  best  assured  of 
having  its  full  effect  if  OMB  receives  it 
within  30  days  of  publication  of  this 
notice  in  the  Federal  Register. 

Authority:  44  U.S.C.  3501-3520 

Issued  in  Washington.  D.C.  on  May  24. 
2000. 
Margaret  B.  Reid. 

Acting  Director.  Office  of  Information 
Technolog}-  and  Support  Systems.  Federal 
Railroad  Administration. 
[FR  Doc.  00-13534  Filed  5-30-00:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  NHTSA-99-6270] 

Notice  of  Public  Meeting  and  internet 
Forum  on  the  Safety  implications  of 
Driver  Distraction  When  Using  in- 
Vehlcie  Technologies 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA).  DOT. 
ACTION:  Notice  of  public  meeting  and 
internet  forum. 

SUMMARY:  NHTSA  is  holding  two  public 
events  that  focus  on  the  potential  safety 
implications  associated  with  driver 
distraction  while  using  advanced  in- 
vehicle  technologies  that  receive, 
transmit,  or  display  various  types  of 
information.  The  devices  of  interest 
include  those  that  allow  drivers  to 
phone,  fax,  obtain  route  guidance,  view 
infrared  images  on  a  head-up  display, 
and  use  the  Internet  and  other  such 
devices. 
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One  fViMit  IS  rtii  iiittTiuifuinal  lntt«rnt!t 
Forum  whu;h  is  t'xpected  to  tn'^iii  on 
July  S,  2000.  and  ond  on  August  1 1, 
2000.  The  Inturntft  Forum  will  provide 
an  opportunity  for  technical  experts  as 
well  as  the  general  public  to  download 
technical  papers,  ask  qut^stions  about 
the  papers,  relate  their  experiences 
regarding  the  use  of  in-vohicle  devices 
and  their  impact  on  safety  in  general 
and  driving  performance  in  particular, 
and  participate  in  oxt;hange  of  views  on 
related  technical  issues  Researchers 
and  technical  experts  are  invited  to 
submit  papers  for  inf;lusion  in  the 
Internet  Forum  that  focus  on 
characterizing  the  current  and  future 
safety  impact  of  driver  distraction  when 
using  in-vehicle  tet:hnologies. 
evaluating  how  device  characteristics 
affect  vehicle  safety  and  determine  the 
impact  of  driver  distraction  on  safe 
operation  of  vehicles,  identifying  and 
evaluating  approaches  to  minimize 
driver  distraction,  and  recommending 
needed  research  and  other  safety 
initiatives.  Overviews  of  ongoing 
research  programs  and  descriptions  of 
industry  practices  are  also  welcome 

NHTSA  will  also  hold  a  public 
meeting  on  Tuesday.  luly  18,  2000,  at 
which  representatives  of  the  public, 
industry,  government,  anil  safety  groups 
are  invited  to  share  viewpoints, 
information,  and  recommendations 
regarding  strategies  to  minimize 
potential  adverse  effei:ts  of  driver 
distraction  on  safety  when  usmg  such 
telematic  devices  In  particular,  NHTSA 
is  interested  in  hearing  about  different 
technologies  and  devices  being 
proposed  for  use  in  vehicles  which  may 
have  a  bearing  on  safe  driving, 
viewpoints  regarding  the  roles  of 
various  entities  in  promoting  best 
practices  in  the  design  of  those  devices 
and  their  use.  approaches  for  evaluating 
the  safety  impacts  o!  such  systems,  and 
what  new  researt;h  and  other  safety 
initiatives  are  needed  NHTSA  will 
utilize  the  information  from  the  public 
meeting  and  Internet  Forum  as  a  basis 
for  discussions  at  a  Technu.al  Workshop 
of  invited  researchers  and  tinhnology 
developers  to  be  scheduled  at  a  later 
date  The  goal  of  the  Tt'cliiiK  al 
Workshop  is  to  generate 
recommendatKjns  for  distraction 
reducing  strategies,  data  n»H)ds.  and 
research  methodoloeitss 

Persons  interested  in  attending  the 
public  meeting  nught  also  be  intorhslt»d 
in  attending  the  National  Intelligent 
Vehicle  Initiative  Meeting.  |iily  19-20. 
2000,  which  will  be  held  at  the  Ronald 
Reagan  Building  and  International 
Trade  Center  in  Washington,  D("  This 
meeting,  sponsored  by  the  US 
Department  of  Transportation  and 


administered  bv  S.\E  Intematiimal.  will 
promote  public/stakeholder  awareness 
of  efforts  t(j  improve  traffic  safety  using 
intelligent  vehicle  technologies, 
showcase  accomplishments,  and 
validate  research  and  development 
efforts.  Further  information  on  this 
meeting  can  be  found  at  http  // 
www, its  dot.gov 

DATES:  Internet  Forum:  The  Internet 
Forum  will  be  open  for  registration  on 
June  23,  2000,  while  the  technical 
papers  will  be  posted  on  July  5,  2000 
The  Forum  will  remain  active  until 
August  11,  2000.  Thereafter,  the 
information  will  remain  available 
through  NHTSA 's  Web  site  for  viewing 
only 

Public  Meeting  NHTSA  will  hold  the 
public  meeting  on  Tuesday,  July  18, 
2000,  starting  at  8:30  a.m  and  ending  at 
about  5:00  p.m.  or  earlier  as  determined 
by  the  number  of  presenters  A 
preliminary  agenda  will  be  posted  on 
NHTSAs  Web  site  at  URL  http:// 
www  nhtsa.dot.gov/nhtsa/ 
announcements/meetings/,  by  June  30, 
2000 

ADDRESSES:  Internet  Forum  The 
Internet  Forum  Web  site  address  will  be 
www.driverdistraction.org 

Public  Meeting  The  public  meeting 
will  be  held  in  Room  2230,  U.S. 
Department  of  Transportation,  400 
Seventh  Street.  S.W  ,  Washington,  DC 
20590 

Written  (Comments  If  you  wish  to 
submit  written  comments  on  the  issues 
related  to  distraction  or  any  topics 
discussed  at  the  public  meeting,  those 
comments  should  be  submitted  to 
Docket  No  NHTSA-99-6270  at  the 
following  address:  Docket  Management 
Facility.  US  Department  of 
Transportation.  Room  PL-401.  400 
.Seventh  Street,  S  W  ,  Washington.  DCJ 
20590.  Doc.ket  hours  for  hand  delivery 
are  from  9:00  am  to  5  00  p  m  on 
weekdays  Comments  can  be  sent  by  fax 
to  202-493-2251  or  by  electronic 
submission  The  electronic  submission 
pr(K:edure  is  described  in  the  Docket 
Management  se<;tion  of  NHTSAs  Web 
site 

FOR  FURTHER  INFORMATION  CONTACT: 

For  trchnnul  questions:  Michael 
P»!rel,  Office  of  Vehicle  Safety  Research. 
NRr>-13,  400  Seventh  Street,  S    V  , 
Washington,  DC  20590  (telephone  202- 
366-5675,  fax  202-366-7237.  E-mail: 
mike  perel®nhtsa. dot. gov) 

To  participate  in  the  public  meeting: 
Rita  Gibbons  (telephone:  202-366—4862. 
fax  202-366-5930,  E-mail: 
ritagibbonsdnhtsa  dot.gov)  E-mail  or 
fax  is  preferred 
SUPPLEMENTARY  INFORMATION: 


A.  Background 

The  increasing  utilization  of  certain 
advanced  technologies  in  automobiles 
brings  both  the  promise  of  enhanced 
safety,  comfort,  security,  and 
convenience  as  well  as  concerns  about 
possible  impact  on  safety  if  they  distract 
driver  attention  from  the  driving  task. 
Technologies  which  transmit,  receive, 
or  display  information  from  a  motor 
vehicle  include  devices  such  as  wireless 
phones  and  Internet  connections, 
navigation/route  guidance  systems,  and 
fax  capability  collectively  known  as 
telematics,  as  well  as  night  vision 
systems  and  others.  Some  in-vehicle 
technologies  provide  direct  safety 
benefits,  such  as  automatic  crash 
notification  to  emergency  medical 
services  and  hazard  alerts  to  inform 
drivers  of  dangerous  traffic  and  roadway 
conditions.  However,  any  devices  which 
require  drivers  to  look  at  displays  and/ 
or  process  information,  or  which  require 
drivers  to  perform  various  tasks  in  order 
to  operate  controls  of  in-vehicle  devices, 
will  also  distract  them  and  thus  increase 
their  crash  risk.  Distraction  occurs  from 
looking  away  from  the  road  and  from 
being  mentally  distracted  while 
attending  to  traffic.  Sometimes  the 
activities  required  to  operate  these 
devices  lead  to  drivers  occasionedly 
taking  their  hands  off  the  steering  wheel 
even  for  a  short  while.  If  the  distraction 
coincides  with  any  of  such  events  as  the 
sudden  braking  of  a  lead  vehicle,  a  lead 
vehicle  in  an  adjacent  lane  cutting  in 
front,  a  pedestrian  crossing  the  road,  or 
an  unanticipated  obstacle  or  curve  in 
the  road  simultaneously  occurring,  the 
likelihood  of  a  crash  increases 
substantially. 

NHTSA  has  been  concerned  about  the 
potential  safety  impact  of  driver 
distraction  from  using  advanced,  in- 
vehicle  technologies  for  a  number  of 
years.  In  1998,  NHTSA  published 
available  information  on  the  potential 
effects  of  wireless  phones  on  traffic 
safety.  In  conjunction  with  the  DOT 
Intelligent  Vehicle  Initiative,  NHTSA 
completed  several  research  studies  that 
focused  on  measuring  the  effect  of 
driver  distraction  from  navigation 
systems  on  driving  performance. 
Additional  research  is  currently 
underway  that  focuses  on  drivers'  use  of 
wireless  phones  in  naturalistic  driving 
situations.  In  1998.  NHTSA  sent  a  letter 
(available  in  Docket  NHTSA-99-5098- 
01)  to  vehicle  manufacturer  executives 
urging  them  to  personally  ensure  that 
the  application  of  advanced 
technologies  does  not  pose  safety  risks 
and  to  "maintain  or  establish  rigorous 
internal  design  protocols  to  address  this 
possibility."  While  the  primary  focus  of 
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that  letter  was  inflatable  restraints,  the 
letter  pointed  out  that  the  "introduction 
of  all  new  technologies,  such  as 
navigation  and  warning  systems,  head- 
up  displays,  and  other  intelligent 
systems"  must  be  accomplished  in  a 
way  that  is  safe  for  drivers.  In  a 
February  10,  1999,  public  statement,  the 
agency  said  that,  "Manufacturers  have 
an  obligation  to  thoroughly  and 
adequately  test  the  safety  of  any  new 
technology  under  real  world  conditions 
prior  to  introduction  into  the 
marketplace." 

B.  Internet  Forum  on  the  Safety 
Implications  of  Driver  Distraction 
When  Using  In- Vehicle  Technologies 

To  provide  an  opportunity  for  further 
technical  discussions  among  a  wider 
range  of  participants  than  is  possible  at 
the  public  meeting,  NHTSA  is  initiating 
an  international  Internet  Forum  devoted 
to  presentations  of  research  studies  and 
other  initiatives  related  to  the  safety 
impact  of  driver  distraction  when  using 
in-vehicle  devices.  It  will  also  provide 
a  forum  for  discussions  of  research  and 
related  issues  by  interested  parties, 
technical  professionals,  and  the  public, 
both  in  the  United  States  and 
internationally.  NHTSA  will  also  post 
on  the  Internet  information  on  past  and 
present  research  on  driver  distraction. 

The  key  topics  to  be  addressed  in  the 
Internet  Forum  are: 

1.  How  do  in-vehicle  technologies 
influence  driver  distractions?  What  are 
the  effects  of  distraction  on  safety  and 
safe  driving  performance?  How  does 
distraction  from  in-vehicle  technologies 
differ  from  and  compare  to  distraction 
due  to  other  sources? 

2.  Methodological  challenges  in 
measuring  the  influence  of  design 
features  of  devices,  their  operation,  and 
their  impact  on  distraction  and  safe 
driving  performance. 

3.  Effective  government,  industry,  and 
consumer  actions  to  minimize 
distraction. 

4.  Current  and  future  research 
necessary  to  support  actions  to 
minimize  distraction. 

Participation  in  the  Internet  Forum: 
Persons  interested  in  submitting 
technical  papers  on  current  or  past 
research  or  activities  related  to  the 
above  topics  should  send  an  electronic 
copy  to  Michael  Perel  by  June  15,  2000. 
Technical  papers  should  include  an 
abstract,  be  in  English,  modeled  after 
conference  style  proceedings,  and 
should  be  about  4-5  pages  in  length  (not 
including  graphics).  Overviews  of 
ongoing  research  programs  and 
discussions  of  industry  practices  are 
also  welcome.  NHTSA  will  review 
submissions  and  notify  authors  of 


acceptance  within  2  weeks  of  receipt. 
Submissions  will  be  reviewed  according 
to  <he  relevance  of  the  paper  to  the 
Forum,  the  clarity  of  the  v«-iting,  the 
validity  of  experimental  methodology 
used,  if  any,  the  degree  to  which 
conclusions  are  supported  by  data,  and 
the  usefulness  of  the  paper  to  decision 
makers  in  the  government,  practitioners, 
researchers,  and  others.  Due  to  the 
relatively  short  time  for  preparation  and 
review,  persons  interested  in  submitting 
material  are  strongly  encouraged  to 
contact  Michael  Perel  in  advance  of 
submitting  such  material.  The 
documents  should  be  in  Microsoft 
WORD,  Corel  Wordperfect,  Adobe  pdf, 
or  ASCII  text  format.  If  authors  have 
previously  published  studies  and  wish 
to  have  the  studies  included  on  the 
Internet  Forum  Web  site  as  a  resource 
for  others  interested  in  the  topic,  they 
should  send  the  studies  in  electronic 
format  or  submit  a  Web  site  link  to  the 
material  if  it  is  cdready  on  line. 

Persons  not  submitting  a  technical 
paper,  may  register  to  join  the  Forum  to 
view  technical  papers,  post  questions  to 
authors,  join  discussion  groups  on 
related  topics,  or  answer  questions 
about  their  experience  using  in-vehicle 
technologies.  The  Web  site  for 
registering  for  the  conference  will  be 
www.driverdistraction.org. 

Procedural  matters:  The  Internet 
Forum  will  be  open  for  registration  on 
June  23,  2000.  Technical  papers  will  be 
posted  on  July  5,  2000.  The  Forum  will 
be  active  until  August  11,  2000.  After 
that  date,  the  material  presented  will  be 
archived  and  remain  available  for 
viewing  on  NHTSA's  Web  site.  Also,  a 
summary  of  the  Forum  will  be  prepared 
and  posted  on  this  Web  site. 

C.  Public  Meeting 

On  July  18,  2000,  NHTSA  will 
conduct  a  public  meeting,  providing  a 
forum  for  industry,  safety,  research 
groups,  and  the  general  public  to 
discuss  strategies  for  realizing  the 
benefits  of  in-vehicle  technologies 
without  increasing  the  risk  of  crashes 
due  to  driver  distraction.  The  objective 
of  this  meeting  is  to  share  viewpoints 
and  information  on  the  following 
general  topics: 

1 .  What  new  technologies  and 
features  are  being  planned  for  use  by 
drivers 

2.  The  role  of  various  entities  in 
promoting  best  practices  in  the  design 
and  use  of  these  devices 

3.  How  to  evaluate  the  safety  impacts 
of  such  systems  and  what  are  safety- 
relevant  ways  to  measure  driver 
distraction 

4.  Ongoing  activities  to  promote  safe 
use  of  in-vehicle  technologies 


5.  Additional  activities  and  research 
needed. 

1.  Written  Statements.  Presentations, 
and  Comments:  The  agency  has 
established  Docket  No.  NHTSA-99- 
6270  as  a  repository'  for  presentations, 
statements,  and  comments  on  issues 
related  to  the  safety  of  in-vehicle 
technologies.  Written  or  electronic 
submissions  may  be  made  to  this  docket 
at  any  time.  For  vnitten  materials,  two 
copies  should  be  submitted  to  Docket 
Management  at  the  address  given  at  the 
beginning  of  this  document.  The 
materials  must  not  exceed  15  pages  in 
length  (49  CFR  553.21).  Necessary 
attachments  may  be  appended  to  the 
submissions  without  regard  to  the  15- 
page  limit.  This  limitation  is  intended  to 
encourage  commenters  to  detail  their 
primary  arg\mients  in  a  concise  fashion. 
Presentations  made  at  the  public 
meeting  will  also  be  posted  in  a  separate 
section  of  the  Internet  Forum  Web  site 
if  the  presenter  submits  an  electronic 
version  of  the  presentation  including  a 
separate  brief  abstract  or  overview  by 
July  5,  2000.  Any  comments  made  at  the 
public  meeting  and  a  summar\'  of  the 
discussions  that  take  place  will  be 
posted  on  the  Internet  after  the  meeting. 
The  electronic  submissions  for  the 
Internet  Forum  should  be  sent  by  E-mail 
(5  mb  max),  floppy  disk,  or  CD  ROM  to 
Michael  Perel  at  the  address  given 
above. 

If  a  commenter  wishes  to  submit 
certain  information  under  a  claim  of 
confidentiality,  three  copies  of  the 
complete  submission,  including 
purportedly  confidential  business 
information,  should  be  submitted  to  the 
Chief  Counsel,  NHTSA,  at  400  Seventh 
Street,  SW.,  Washington,  DC  20590. 
Additionally,  two  copies  of  the  above 
document  from  which  the  purportedly 
confidential  information  has  been 
deleted  should  be  submitted  to  Docket 
Management.  A  request  for 
confidentiality  should  be  accompanied 
by  a  cover  letter  setting  forth  the 
information  specified  in  the  agency's 
confidential  business  information 
regulation,  49  CFR  Part  512. 

2.  Meeting  Participation:  This  is  a 
public  meeting,  and  attendance  is  open 
to  all  members  of  the  public.  You  may 
attend  as  a  participant  or  an  observer.  If 
you  plan  to  attend  the  meeting,  contact 
Rita  Gibbons  at  the  address,  telephone, 
fax,  or  the  E-mail  listed  above  before 
July  5,  2000.  E-mail  or  Fax  is  preferred. 
If  you  wish  to  present  a  prepared  oral 
statement  during  the  meeting,  please 
send  a  copy  of  your  statement  to  Mr. 
Perel  by  July  5,  2000. 

3.  Procedural  Matters:  A  written 
transcript  of  the  meeting  wall  be  made. 
Speakers  will  have  a  maximum  of  1 5- 
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20  minutes  Presenters  mav  be 
(juestinned  by  a  panel  of  ^jovernment 
i)ffic:ials.  Time  pe^mlttln^,  audience 
members  mav  submit  written  questions 
for  the  panel  to  ask  the  presenters. 

Issued  on:  Mav  25.  2000 
Raymond  P.  OwinKM. 

As-ioi  lutf  Adiiuiufitnitor  Itir  Hf>riiri  h  miil 

DfVflitfitnvnt 

IKK  l)i)(    00-1  )5.),'i  Kilrd  ')-<l>-()0.  8:4.')  ani| 

BILUMQ  COOC  4aiO-6»-F 

DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safaty 
Adminlatratlon 

[Dociwt  No.  NHTSA-2000-7361;  Notic*  1] 

Fralghtllner  Corporation;  Racalpt  of 
Application  for  Daclalon  of 
Inconaaquantial  NorKompllanca 

Freightliner  Corporation  (Freightliner) 
of  Portland.  Oregon,  has  determined 
that  some  of  its  vehicles  fail  to  meet  the 
brake  release  time  requirements  of 
paragraph  .S5. 3  4.1(b)  of  Federal  Motor 
Vehicle  Safety  Standard  (FMVSS)  No 
\2\.  Air  Brake  Systfms  On  May  8. 
1997.  Freightliner  fded  a 
noncompliance  information  report 
pursuant  to  49  CFR  Part  573.5  In  that 
report,  Freightliner  indicated  that  it 
would  file  a  petition  for  inconsequential 
noncompliance  at  a  future  date 
Freightliner  states  that  a  Petition  for 
Inconsequential  Noncompliance  dated 
October  10,  1997  was  submitted  to  the 
agency  but  we  have  no  record  of  it. 
.Subsequently,  on  February  29.  2000, 
Freightliner  resubmitted  its  Petition 
dated  October  10,  1997 

This  notic:e  of  receipt  of  the 
application  is  published  under  49 
U.S.C.  301 18  and  30120,  and  does  not 
represent  an  agency  decision  or  other 
exercise  of  judgement  concerning  the 
merits  of  the  application 

Under  the  rtsquirements  of  55. 3. 4. 1(a) 
of  FMVSS  No.  121,  each  truck  equipped 
with  air  brakes  is  required  to  have  a 
pressure  reduction  from  95  psi  to  5  psi. 
measured  at  each  brake  chamber  of  the 
truck,  m  not  more  than  0  55  set:r)nd 
from  the  initial  movement  (release)  of 
the  service  brake  control  In  atldition. 
S5  3  4  1(b)  requires  that  a  truck  which  is 
equipped  to  tow  another  air-braked 
vehicle  is  required  to  have  a  pressure 
reduction  from  the  initial  test  pressure 
ecjuivalent  to  95  psi  in  th»^  truck's  brake 
chambers,  to  5  psi  in  not  more  than  0  75 
second,  measured  in  a  SO-cubic-inch 
test  reservoir  attached  to  the  control  line 
coupling,  upon  initial  movement 
(rt»lease)  of  the  service  brake  control 
Thus  the  pressure  in  the  test  reservoir 


IS  required  to  drop  from  approximately 
95  psi  to  5  psi  in  not  more  than  0  75 
second  upon  release  of  the  service  brake 
i;ontrol 

Number  of  Non-Complying  Trucks 

From  lanuary  1994  through  April 
1996.  Freightliner  produced 
approximately  3,145  Model  FLD  trucks 
that  may  not  have  had  a  quick-release 
valve  installed  at  the  control  line 
coupling  and  therefore  may  not  meet  the 
release  timing  requirements  in  FMVSS 
No   121   Data  on  the  number  of  vehicles 
of  the  3,145  affected  truck  population 
that  were  built  without  the  quick  release 
valve  are  as  follows.  According  to 
Freightliner's  noncompliance 
information  report,  a  field  inspection  of 
34  subject  vehicles  indicated  that  5.9 
percent  (two  trucks)  did  not  have  the 
quick  release  valves.  According  to 
Freightliner's  petition  for 
inconsequential  noncompliance,  an 
inspection  (of  an  unspecified  number) 
of  trucks  at  the  St.  Thomas 
Manufacturing  Plant  where  these 
vehicles  were  manufactured  indicated 
that  69  percent  were  manufactured 
without  the  quick  release  valve. 
Freightliner  also  said  in  its  petition  that 
a  field  inspection  of  38  subject  trucks 
indicated  that  9  percent  did  not  have 
the  quick  release  valve  installed. 

We  telephoned  Mr.  Tony  Moore  of 
Freightliner's  engineering  department 
and  Mr  Larr\'  Winslow  of  Freightliner's 
compliance  department  on  April  4. 
2000,  to  clarify  the  numbers  of  non- 
compliant  vehicles  and  two  other 
subjects  that  are  discussed  below.  The 
field  inspection  of  38  trucks  indicated 
in  the  petition  included  the  34  trucks 
identified  in  the  noncompliance 
information  report.  When  asked  about 
the  number  of  vehicles  inspected  at  the 
St.  Thomas  plant,  Freightliner  indicated 
that  it  has  documentation  showing  that 
.303  trucks  were  inspected,  and  70 
trucks  or  23  percent  did  not  have  quick 
release  valves  installed.  Freightliner 
could  not  locate  documentation 
regarding  how  the  69  percent  number  in 
the  petition  was  derived  and  believes 
that  this  number  is  incorrect  per  the 
documentation  it  now  has 

Brake  Release  Times  of  Non-Complying 
Trucks 

FMV.SS  No   121.  paragraph 
S5. 3. 4. 1(b),  requires  that  the  release 
timing  measured  in  the  test  reservoir 
from  initial  pressure  to  5  psi  shall  be 
0  75  stH:ond.  In  its  petition,  Freightliner 
states  that  it  conducted  a  test  program 
to  predict  the  actual  release  timing  of 
the  subject  vehicles  The  results  are  as 
indicated  in  the  table  below: 


[  Predicted]  re- 
lease timing 
(seconds) 


Vetiicle  pop- 
ulation 


Percent  of 
population 


0  76-0  80     

773 

24  5 

0  81-0  85    

1759 

55  9 

0  86-0  90     

602 

19  1 

0  91-0  95     

1 

0.03 

0  96-100     

10 

03 

over  1  00 

0 

0 

In  the  April  4,  2000  telephone 
conversation,  Freightliner  indicated  that 
this  prediction  of  release  timing  is  based 
upon  the  length  of  the  air  tubing  from 
the  treadle  valve  to  the  trailer  service  air 
line  glad  hand  coupling.  The  overall 
length  of  the  air  tubing  varies  with 
tractor  wheelbase  and  the  resulting 
vehicle  population  numbers  in  the  table 
were  derived  on  this  basis.  Without  the 
quick  release  valve,  the  air  is  released 
through  the  treadle  valve.  As  indicated 
in  Freightliner's  petition,  the 
installation  of  the  quick  release  valve 
releases  the  air  at  the  tractor  end  of  the 
trailer  service  air  line. 

Freightliner  Rationale  for 
Inconsequentiality  to  Safety 

Freightliner  does  not  believe  that 
tractor  glad  hand  timing  between  0.75 
and  1.00  second  poses  any  risk  or 
compromises  highway  safety.  It  states 
that  brake  application  pressures  at  a 
highway  speed  of  55  mph  rarely  exceed 
20  psi.  and  that  when  comparing  the 
release  timing  from  20  psi  on  vehicles 
that  would  have  0.90  and  0.75  second 
release  timing  when  tested  according  to 
FMVSS  No.  121,  the  actual  time 
differential  drops  to  less  than  0.10 
second.  In  the  April  4,  2000,  telephone 
conversation,  Freightliner  clarified  that    . 
the  0.10  second  timing  is  the  time  for 
the  pressure  to  be  reduced  at  the  glad 
hand  coupling  from  20  psi  to  5  psi  on 
trucks  with  no  quick  release  valve 
installed.  Freightliner  also  indicated 
that  it  did  not  do  a  comparable  analysis 
of  release  timing  from  20  psi  with  the 
quick  release  valve  installed. 

Freightliner  believes  that  glad  hand 
timing  requirements  were  established 
primarily  f(ir  the  purpose  of  improving 
the  application  timing  balance  of 
combination  vehicles,  not  the  release 
timing  Freightliner  cites  the  summary 
in  Docket  No.  85-07.  Notice  3.  as 
follows: 

The  purpose  of  the  glad  hand  timing 
requirements  is  to  ensure  that  the  air  delivery 
from  towing  vehicles  to  towed  vehicles  is  fast 
enough  to  apply  the  brakes  of  all  vehicles  in 
the  comhination  at  approximately  the  same 
time,  thereby  avoiding  a  reduction  in  the 
combination  stability  (eg.,  trailer  bumping) 
caused  by  a  slow  glad  hand 

Freightliner  states  that  release  timing 
is  not  mentioned,  and  that  some 
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commenters  in  the  same  docket 
questioned  NHTSA's  research  in 
justifying  the  proposed  release  timing 
requirement.  Freightliner  indicates  that 
one  commenter  stated  that  it  is  difficult 
to  determine  the  effect  of  trailer  release 
timing  and  tractor/trciiler  release 
differentials  on  compatibility  and 
suggested  testing  indicated  0.90  second 
is  sufficient.  Freightliner  also  indicates 
that  another  commenter  argued  that  a 
1 .00  second  release  timing  would  be 
more  practical  and  accomplish  the 
objective  of  the  proposal,  and  that 
NHTSA  stated  that: 

A  short  glad  hand  release  time  is  not  as 
important  for  safety  and.  in  fact,  it  is  not 
desirable  to  have  the  glad  hand  release  before 
the  tractor  brakes. 

Freightliner  believes  that  requiring 
the  rearmost  vehicle  to  release  last  tends 
to  "stretch"  out  the  unit  (vehicle 
combination)  and  make  it  more  stable, 
and  that  slower  than  the  required 
release  time  may  actually  help  overall 
stability. 

Frei^tliner  summarizes  its  petition 
by  stating  that  an  estimated  280  to  2170 
tractors  were  manufactured  without 
quick  release  valves  such  that  the  glad 
hand  release  timing  may  be  slightly 
higher  than  the  0.75  second  specified  in 
FMVSS  No.  121,  and  that  nearly  all 
(99.6  percent)  do  not  exceed  0.90 
second.  Freightliner  believes  that  this 
timing  difference  of  0.0  to  0.15  second 
has  no  discemable  or  measurable  effect 
on  braking  performance  and  thus  no 
detrimental  effect  on  highway  safety. 
Therefore,  it  requests  that  we  grant  its 
petition  to  exempt  it  from  the 
notification  and  remedy  requirements  of 
the  Motor  Vehicle  Safety  Act. 

Comments  and  Docket  Submissions 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  on  Freightliner's  petition  for 
inconsequential  noncompliance 
described  above.  Comments  should  refer 
to  the  Docket  Number  and  be  submitted 
to  Docket  Management  at  the  address 
given  above  under  ADDRESSES. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  below  will  be  considered.  The 
application,  supporting  materials,  and 
conunents  also  will  be  filed  in  the 
docket.  Comments  received  after  the 
closing  date  will  also  be  filed  and 
considered  to  the  extent  possible.  When 
the  i>etition  is  granted  or  denied,  the 
notice  will  be  published  in  the  Federal 
Register  puirsuant  to  the  authority 
indicated  below. 

Comment  closing  date:  June  30,  2000. 
(15  U.S.C.  1417;  delegation  of  authority 
at  49  CFR  1.50  and  49  CFR  501.8) 


Issued  on:  May  23,  2000. 
Stephen  R.  Kratzke, 

Associate  Administrator  for  Safety 
Performance  Standards. 
[PR  Doc.  00-13536  Filed  5-30-00;  8:45  am] 
BiLLING  CODE  4910-SS-P 


DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Comptroller  of  the 
Currency 

FEDERAL  RESERVE  SYSTEM 
FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Proposed  Agency  Information 
Collection  Activities;  Comment 
Request 

AGENOES:  Office  of  the  Comptroller  of 
the  Currency  (OCC),  Treasury;  Board  of 
Governors  of  the  Federal  Reserve 
System  (Board);  and  Federal  Deposit 
Insurance  Corporation  (FDIC). 
ACTION:  Notice  and  request  for  comment. 

SUMMARY:  In  accordance  with  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
chapter  35),  the  OCC,  the  Board,  and  the 
FDIC  (the  "agencies")  may  not  conduct 
or  sponsor,  and  the  respondent  is  not 
required  to  respond  to,  an  information 
collection  unless  it  displays  a  currently 
valid  Office  of  Management  and  Budget 
(OMB)  control  number.  The  Federal 
Financial  Institutions  Examination 
Council  (FFIEC),  of  which  the  agencies 
are  members,  has  approved  the 
agencies'  publication  for  public 
comment  of  proposed  revisions  to  the 
Consolidated  Reports  of  Condition  and 
Income  (Call  Report),  which  are 
currently  approved  collections  of 
information.  At  the  end  of  the  comment 
period,  the  comments  and 
recommendations  received  will  be 
analyzed  to  determine  the  extent  to 
which  the  FFIEC  should  modify  the 
proposed  revisions  prior  to  giving  its 
final  approval.  The  agencies  will  then 
submit  the  revisions  to  OMB  for  review 
and  approval. 

DATES:  Comments  must  be  subnutted  on 
or  before  July  31,  2000. 
ADDRESSES:  Interested  parties  are 
invited  to  submit  written  comments  to 
any  or  all  of  the  agencies.  All  comments, 
which  should  refer  to  the  OMB  control 
numbers),  will  be  shared  among  the 
agencies. 

OCC:  Written  comments  should  be 
submitted  to  the  Communications 
Division,  Office  of  the  Comptroller  of 
the  Currency,  250  E  Street,  SW,  Third 
Floor,  Attention:  1557-0081, 
Washington,  DC  20219.  In  addition, 


comments  may  be  sent  by  facsimile 
transmission  to  (202)  874-5274,  or  by 
electronic  mail  to 
regs.comments@occ.treas.gov. 
Comments  will  be  available  for 
inspection  and  photocopying  at  the 
OCC's  Public  Reference  Room,  250  E 
Street,  SW,  Washington,  DC  20219 
between  9  a.m.  and  5  p.m.  on  business 
days.  Appointments  for  inspection  of 
comments  may  be  made  by  calling  (202) 
874-5043. 

Board:  Written  comments  should  be 
addressed  to  Jennifer  J.  Johnson, 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System,  20th  and  C 
Streets,  NW,  Washington,  DC  20551, 
submitted  by  electronic  mail  to 
regs.comments@federalreserve.gov,  or 
delivered  to  the  Board's  mail  room 
between  8:45  a.m.  and  5:15  p.m.,  and  to 
the  security  control  room  outside  of 
those  hours.  Both  the  mail  room  and  the 
security  control  room  are  accessible 
from  the  courtyard  entrance  on  20th 
Street  between  Constitution  Avenue  and 
C  Street,  NW.  Comments  received  may 
be  inspected  in  room  M-P-500  between 
9* a.m.  and  5  p.m.,  except  as  provided 
in  section  261.12  of  the  Board's  Rules 
Regarding  Availability  of  Information, 
12  CFR  261.12(a). 

FDIC:  Written  comments  should  be 
addressed  to  Robert  E.  Feldman, 
Executive  Secretary,  Attention: 
Comments/OES,  Federal  Deposit 
Insurance  Corporation,  550  17th  Street, 
NW,  Washington,  DC  20429.  Comments 
may  be  hand-delivered  to  the  guard 
station  at  the  rear  of  the  550  17th  Street 
Building  (located  on  F  Street),  on 
business  days  between  7  a.m.  and  5  p.m. 
[FAX  number:^02)  898-3838;  Internet 
address:  comments@fdic.gov]. 
Comments  may  be  inspected  and 
photocopied  in  the  FDIC  Public 
Information  Center,  Room  100.  801  17th 
Street,  NW,  Washington,  DC,  between  9 
a.m.  and  4:30  p.m.  on  business  days. 

A  copy  of  the  comments  may  also  be 
submitted  to  the  OMB  desk  officer  for 
the  agencies:  Alexander  T.  Hunt,  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Room  3208, 
Washington,  DC  20503. 
FOR  HffiTHER  INFORMATION  CONTACT: 
Draft  copies  of  the  two  versions  of  the 
Call  Report  forms  that  are  proposed  to 
replace  the  ciurent  four  versions  of  the 
Call  Report  may  be  obtained  at  the 
FFIEC's  web  site  (www.ffiec.gov)  and  at 
the  FDIC's  web  site. '  Draft  copies  of 


'  On  the  FDIC's  web  site,  draft  copies  of  the 
proposed  Call  Report  forms  will  he  attachments  to 
the  Financial  Institution  Letter  that  transmits  this 
proposal  to  all  institutions  that  file  Call  Reports. 

Continued 
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th*>s«  proposed  nwised  Call  Ruporl 
forms  also  niav  be  reqii«<sted  from  .inv 
of  the  agency  clearance  officers  whose 
names  appear  below 

OC'(-'  lessie  Dunawav.  (KiC  Clearance 
Officer,  or  C:amille  Dixon,  1202)  874- 
5040.  legislative  and  Regulatorv 
Activities  Division.  Office  of  the 
Comptroller  of  the  (;urren(V.  2.')0  K 
Street.  .SVV,  Washington.  DC  20214 

Board  Mary  M  West,  (ihief.  P'inancial 
Reports  .Section.  (202)  4.52-3829, 
Division  of  Research  and  .Statistics, 
Board  of  (Jovernors  of  the  Federal 
Reserve  System.  20th  and  C;  Streets. 
NW.  Washington.  IX:  20551 
Telecommunications  Device  for  the  Deaf 
(TDD)  users  may  contact  Diane  |enk.ins. 
(202)  452-3544.  Board  of  (Governors  of 
the  Federal  Resene  System.  20th  and  C 
Streets.  NW.  Washington.  DC  20551 

FDK:  Steven  F   Hanft.  FTllC  Clearance 
Officer,  (202)  898-3907,  Office  of  the 
Executive  Sw.retary.  Federal  Deposit 
Insurance  Corporation,  550  17th  .Street 
NW,  Washington.  DC  20429 
SUPPLEMENTARY  INFORMATION:  Proposal 
to  revise  the  following  currently 
approved  collections  of  information 
Rt'pnrt  Title  Consolidated  Reports  of 

Condition  and  ln(  time 
Form  .Vu;7i/)»'r Current  form  numbers: 
FFIK(:031.  Oili.  033.  and  034 
Proposed  form  numbers:  FF'IEC  031 
and  041.' 
Frf'qufncv  nf  Rpspnnsr  Quarterly 
Atfrctfd  Puhlu    Business  or  other  for 
profit. 
For  OCX: 

OMB  Numhrr  1557-0081 
Estinuitrd  S'tiinhcr  ol  Hfsfxnulfnts 

2.400  national  banks 
Fstiwated  Timr  piT  Hfsponsc:  41.76 

burden  hours 
EstiiTuitt'd  Total  Annual  Burden 
400.Hfi5  burden  hours. 
For  Board 

OMB  Xumher  7100-0036. 
Fstiniated  Xuniher  of  Hespondents 

1.014  state  memt)er  banks 
Fstinuited  Tune  per  Response  47.56 

burden  hours. 
Fstinuited  Total  Annual  Burden 
192,903  burden  hmirs 


}■  in.iiii  ml  InslitiitKin  Li-llfpi  <  iin  In*  i»i,(  ossod  at 
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iiiil.'x  hhii! 
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For  FDIC 

OMB  Number  3064-<)052 

Fstimated  \'umt>er  of  Respondents: 
5.734  insured  state  nonmember 
banks 

Estimated  Time  per  Response:  30  81 
burden  hours. 

Fstimated  Total  Annual  Burden 
706.633  burden  hours 

The  estimated  time  per  respon.se  is  an 
average  which  varies  by  agency  btH:ause 
of  differences  in  the  composition  of  the 
banks  under  each  agency's  supervision 
(e  g  .  size  di.stribution  of  banks,  types  of 
activities  in  which  they  are  engaged, 
and  number  of  banks  with  foreign 
offices)  The  time  per  response  for  a 
bank  is  estimated  to  range  from  14  to 
500  hours,  depending  on  individual 
circumstances  In  addition,  the  effect  on 
the  time  per  response  of  the  proposed 
changes  to  the  Call  Report  that  are 
discussed  in  this  notice  will  vary'  from 
bank  to  bank.  After  adjusting  to  the 
proposed  revisions  to  the  reporting 
requirements,  many  smaller  banks 
should  experience  a  decrease  in  time 
per  response  bet:ause  they  do  not  have 
trust  powers  and  an'  not  involved  in  the 
activities  for  whK;h  new  information 
would  be  colU>cted.  In  contrast,  the  time 
per  response  for  some  large  banks  is 
expected  to  increase  because  the 
proposeil  new  information  would  be 
applicable  to  them  and  because  the 
reporting  of  trust  activities  would  be 
moved  into  the  Call  Report  from  two 
separate  trust  activities  reports  ' 

(General  Description  of  Report 

This  information  collection  is 
mandatory    12l'S.C   161  (for  national 
banks).  12  I'.S.C:.  324  (for  state  member 
banks),  and  12  U.S.C.  1817  (for  insured 
state  nonmember  commerc  ial  and 
savings  b.inks)   Except  for  selec  ted 
items,  this  information  ( oilection  is  not 
given  confidential  treatment   Small 
businesses  (i.e..  small  banks)  are 
•iffected, 

.Abstract 

Banks  file  Call  Reports  with  the 
agencies  each  quarter  for  the  agencies' 
use  in  monitoring  tht-  condition, 
[lerformance,  and  risk  profile  of 
reporting  b<uiks  and  the  industry  as  a 
wiiole   In  addition,  (^11  Reports  provide 
the  most  current  statistical  data 
available  for  evaluating  bank  t;orporate 
applications  suih  as  mergers,  for 
identifying  areas  of  focus  for  both  on- 
sile  and  off-site  examinations,  and  for 


'The  .^nnu^il  K.'p.Tl  ..t  Iriisl  .\sv.ts  (hHKC  (MM  I 
.iiid  till-  Aiuiiuil  Krporl  "f  liilfrnrttioiiiil  ^ldul  iiir\ 
■\ilivili.-s  IKHEl    ll(l»i|   for  lh-(X:(.  (IMH  SiihiImt 
niSr-OIJ?   for  Ihr  Hoard,  OMH  Nuiiit»T  'lim- 
00.11   iinil  for  Ihn  FDIC.  DMH  Ntiml«-r  iim4-o»).'4 
rhc  H3IC.  doe-s  nol  i.ollect  Ihr  HIL(.  IMH. 


monetary-  and  other  public  policy 
purposes.  Call  Reports  are  also  used  to 
calculate  all  banks'  deposit  insurance 
and  Financing  Corporation  assessments 
and  national  banks'  semiannual 
assessment  fees. 

Current  Actions 

/  (her\'iei\ 

The  agencies  are  requesting  comment 
on  proposed  revisions  to  the  Call  Report 
that  are  intended  to  make  the  content  of 
the  report  more  relevant  to  the  agencies. 
The  more  significant  revisions  include: 

•  An  approximate  10  percent 
decrease  in  the  number  of  currently 
existing  separately  reportable  data  items 
(outside  of  regulatory  capital 
information)  whose  collection  is  no 
longer  warranted; 

•  A  new  regulatory'  capital  reporting 
approach  that  uses  step-by-step 

"building  blocks  "  to  compute  the  key 
elements  of  the  capital  ratios; 

•  Combining  the  three  separate  report 
forms  for  banks  of  different  sizes  that 
have  only  domestic  offices  into  a  single 
form  while  retaining  the  separate  form 
for  banks  with  foreign  offices; 

•  New  information  on: 

— Nontraditional  and  higher  risk  bank 
activities,  i.e..  subprime  loans, 
securitizations  and  asset  sale 
activities,  additional  categories  of 
noninterest  income,  and  restructured 
derivative  contracts;  and 

— Federal  Home  Loan  Bank  advances 
and  other  borrowings; 

•  Replacing  the  two  separate  trust 
activities  reports  with  a  single, 
streamlined  trust  Call  Report  schedule; 

•  Eliminating  the  confidential 
treatment  for  loans,  leases,  and  other 
assets  that  are  past  due  30  through  89 
days;  and 

•  Eliminating  the  additional  15-day 
period  that  banks  with  more  than  one 
foreign  office  are  given  for  submitting 
their  C'all  Reports. 

These  revised  reporting  requirements 
are  also  designed  to  complement  the 
agencies'  emphasis  on  risk-focused 
supervision.  Furthermore,  the  proposal 
addresses  c:ertain  aspects  of  sections 
307(b)  and  (c)  of  the  Riegle  Community 
Development  and  Regulatory' 
Improvement  Act  of  1994  (the  Riegle 
Act)  These  sections  direct  the  federal 
banking  agencies  to  work  jointly  toward 
more  uniform  reporting,  review  the 
information  that  institutions  currently 
report,  and  eliminate  existing  reporting 
requirements  that  are  not  warranted  for 
safety  and  soundness  or  other  public 
policy  purposes. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

The  proposed  revisions  to  the  Call 
Report  have  been  approved  for 


Federal  Register/Vol.  65,  No.  105 /Wednesday,  May  31,  2000/Notices 


34803 


publication  by  the  FFIEC.  The  agencies 
would  implement  these  proposed  Call 
Report  changes  as  of  the  March  31, 
2001.  report  date.  Nonetheless,  as  is 
customary  for  Call  Report  changes, 
banks  are  advised  that,  for  the  March  31, 
2001,  report  date  only,  reasonable 
estimates  may  be  provided  for  any  new 
or  revised  item  for  which  the  requested 
information  is  not  readily  available.  The 
specific  wording  of  the  captions  for  the 
new  and  revised  Call  Report  items  and 
the  numbering  of  the  items  in  the  report 
forms  should  be  regarded  as 
preliminary. 

//.  Streamlining  the  Existing  Reporting 
Requirements 

The  agencies  have  carefully  reviewed 
the  purposes  for  which  and  extent  to 
which  they  use  each  data  item  that  they 
currently  collect  from  banks  in  the  Call 
Report.  This  process  involved 
requesting  feedback  from  the  staffs 
within  the  three  agencies  on  the  specific 
uses  of  each  Call  Report  item.  The 
agencies  also  considered  the  magnitude 
of  the  aggregate  amounts  reported  for 
each  item  in  the  Call  Report,  the  number 
and  size  distribution  of  banks  reporting 
amounts  for  each  Call  Report  item,  and 
bankers'  comments  about  the  most 
burdensome  aspects  of  the  Call  Report. 
Based  on  this  information,  the  agencies 
identified  items  that  appeared  to  be  of 
lesser  significance  to  them,  taking  into 
account  the  effect  that  eliminating 
certain  items  and  reducing  the  amount 
of  detail  in  certain  schedules  would 
have  on  the  agencies.  In  addition,  the 
agencies  considered  ways  to  limit  the 
number  of  banks  that  are  required  to 
complete  certain  items  and  schedules 
based  on  bank  size  or  other  criteria  in 
order  to  focus  the  collection  of  this 
information  on  those  institutions  for 
which  the  data  are  most  relevant. 

Based  on  the  agencies'  evaluations  of 
their  users'  input,  the  agencies  are 
proposing  to  implement  numerous 
revisions  that  will  streamline  the 
existing  reporting  requirements.  While 
the  effect  of  these  revisions  on  reporting 
burden,  either  through  the  outright 
elimination  of  items  or  reductions  in  the 
amount  of  detail  required  in  certain 
areas,  will  vary  across  the  four  existing 
sets  of  reporting  requirements,  many  of 
the  recommended  revisions  will  affect 
information  currently  reported  by 
substantially  all  banks.  In  other  cases, 
the  recommended  changes  will  apply 
only  to  a  subset  of  banks  such  as  those 
with  foreign  offices  or  banks  within  a 
particular  size  range.  This  burden- 
reducing  effort  will  produce  an 
approximate  10  percent  decrease  in  the 
number  of  separately  reportable  items 
on  the  four  existing  sets  of  Call  Report 


forms  (outside  of  regulatory  capital 
information)  before  considering  the 
agencies'  new  information  needs,  which 
are  discussed  in  Section  ID  below. 
These  eliminations  and  reductions  in 
detail  will  help  the  agencies  achieve  the 
objective  set  forth  in  section  307(c)  of 
the  Riegle  Act.  which  directs  the 
agencies  to  review  the  information  that 
institutions  currently  report  in  the  Call 
Report  and  eliminate  existing  reporting 
requirements  that  are  not  warranted  for 
safety  and  soundness  or  other  public 
policy  purposes. 

As  part  of  the  streamlining  process, 
the  agencies  are  proposing  several 
reporting  changes  that  will  introduce 
more  uniformity  to  certain  aspects  of 
bank  regulatory  reporting.  These 
changes  will  provide  more  uniformity  to 
the  Call  Report  requirements  themselves 
and  will  bring  some  elements  of  the 
regulatory  reporting  requirements  for 
banks,  savings  associations,  and  bank 
holding  companies  into  closer 
alignment.^  In  this  regard,  over  the  past 
several  years,  banking  organizations 
have  sought  greater  consistency  among 
the  reporting  requirements  imposed  on 
banks,  savings  associations,  and  bank 
holding  companies.  Thus,  for  example, 
the  agencies  are  proposing  to  eliminate 
the  differing  definitional  schemes  for 
loans  that  now  exist  within  the  Call 
Report  for  banks  of  different  sizes  and 
to  conform  other  Call  Report  definitions 
to  those  used  by  savings  associations. 
Moreover,  the  proposed  new  regulatory 
capital  reporting  approach  incorporates 
some  elements  of  the  format  used  by 
bank  holding  companies  to  report 
regulatory  capital  information.  Other 
proposed  modifications  to  the  Call 
Report  are  intended  to  make  its  form 
and  content  more  closely  resemble  the 
manner  in  which  information  is 
presented  in  financial  statements  that 
banks  prepare  in  accordance  with 
generally  accepted  accounting 
principles  (GAAP)  for  other  financial 
reporting  purposes. 

An  additional  outcome  of  this 
streamlining  effort  is  that  the  agencies 
believe  that  there  is  no  longer  a  need  for 
three  separate  versions  of  the  Call 
Report  based  on  asset  size  for  banks 
with  domestic  offices  only.  The  agencies 
are  therefore  proposing  to  combine 
these  three  reports  (FFIEC  032,  033.  and 
034)  into  a  single  report  (FFIEC  041). 
Nevertheless,  within  this  single  report, 
certain  schedules  or  items  would  only 
be  applicable  to  banks  that  meet 


*  These  three  types  of  financial  institutions  file 
different  regulaton,-  report  forms.  Banks  file  Call 
Reports,  savings  associations  file  Thrift  Financial 
Reports,  and  bank  holding  companies  subject  to 
consolidated  reporting  requirements  file  the  FR  Y- 
9{!  reports. 


specified  criteria,  e.g..  asset  size.  The 
agencies  would  retain  the  separate 
version  of  the  Call  Report  for  banks  with 
foreign  offices  (FFIEC  031). 

Increasing  the  uniformity  of  the  Call 
Report  requirements,  both  among  banks 
and  among  the  different  tvpes  of 
institutions  supervised  by  the  federal 
financial  institution  regulators,  is  a 
necessary  step  toward  achieving  the 
goal  of  a  single  set  of  reporting 
requirements  for  the  filing  of  core 
information  that  is  set  forth  in  section 
307(b)  of  the  Riegle  Act.  It  should  also 
reduce  reporting  burden  for  banking 
organizations  comprised  of  two  or  more 
separate  entities  that  must  file 
regulatory  reports  with  their  primary' 
federal  regulators. 

A.  Specific  Proposed  Deletions. 
Reductions  in  Detail.  Changes  To 
Increase  Uniformity  in  Regulatory- 
Reporting,  and  Revisions  To  Conform 
With  GAAP  (Outside  of  Regulatory- 
Capital  Reporting) 

The  agencies  propose  to  delete 
existing  items  from  or  reduce  the 
amount  of  detail  currently  required  in 
most  of  the  schedules  of  the  Call  Report. 
Other  changes  throughout  the  existing 
report  will  be  made  to  bring  about  more 
uniformity  in  the  reporting 
requirements  for  banks  or  cimong  banks 
and  other  types  of  financial  institutions 
insured  or  supervised  by  the  agencies  or 
to  better  conform  with  the  requirements 
of  GAAP.  In  addition,  the  specific 
location  of  certain  items  within  the  Call 
Report  will  be  modified  so  that  it  better 
matches  the  presentation  required  by 
GAAP  or  followed  in  practice  by  most 
institutions.  Some  of  these  revisions 
will  affect  information  that  is  now- 
collected  in  all  four  versions  of  the  Call 
Report  (FFIEC  031.  032.  033.  and  034) 
while  other  changes  may  affect  only  one 
report  form. 

A  schedule-by-schedule  listing  of 
these  proposed  revisions,  using  the 
current  numbers  and  captions  for  the 
affected  items,  follows: 

Schedule  RC — Balance  Sheet:  For  all 
banks: 

(1)  Item  15. b,  "Demand  notes  issued 
to  the  U.S.  Treasury."  would  be 
eliminated  as  a  separate  item  and  would 
be  reported  instead  as  part  of  item  16. 

'Other  borrowed  money." 

(2)  Items  26.b.  "Net  uiu-ealized 
holding  gains  (losses)  on  available-for- 
sale  securities."  26. c.  "Accumulated  net 
gains  (losses)  on  cash  flow-  hedges.  "  and 
27.  "Cumulative  foreign  currency- 
translation  adjustments."  would  be 
combined  and  reported  as 
"Accumulated  other  comprehensive 
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incDiiit'  ■■  ■  III  d(i(iitiiin.  ,iiiv  ininiiiiuiii 
ptuisinii  liability  .i(l|ustmtMil  hm  ()^Ill/.^■(i 
in  ar.cord.uK  e  with  I'lnaiK  i.il 
Af:(iiuntinn  Stand.inis  Hoard  (K.\SM) 
,Stat«!rni'nl  Nn   H7.  Hiiifilovrrs 
Accnuntinii  li>r  I'riisitms.  vvhi(  h  banks 
hdV(!  to  ri»'t  .igaiiist     rndividi-d  profits 
and  i:apital  r»!servt«s'   dun  to  the 
constraints  of  thf  iiirrfiit  ( ;all  Rcporl 
h.il.iiii  t>  shtM't.  would  he  in(  liidfd  in  this 
lU'w  Item  tor  '.Ai  (  iimiil.itfd  other 
coniprfhensivf  income  "  This  i  hange 
would  ( iinforni  the  presentatitm  of  the 
equity  capital  se(  tion  of  the  Call  Report 
balance  sheet  to  FASH  Statement  No 
\M).  Hfportinii  C.oinprt'hfnsivf  liniuiu' 
(.))  Loans  and  leases  held  for  sale  are 
currently  in<. hided  im  the  balance  sheet 
in  Item  4  a.  "Loans  and  leases,  net  <if 
unearned  in(  inne."  together  with  loans 
that  the  bank  has  the  intent  and  ability 
to  hold  for  the  foreseeable  fiitur*'  or 
until  maturity  or  payoff,  tint  loans  and 
lea.ses  held  for  s.ilc  are  separately 
identified  m  the  loan  schedule  in 
.Schedule  R(;-C.  part  I.  Memorandum 
item  fi   The  agencies  propose  to  moye 
Loans  and  le.ises  held  tor  sale"  onto 
the  t)alance  sheet  as  an  .isset  c  ,itev;ory 
stiparate  from  the  loan  portf()lio  This 
change  will  brin^*  the  ( !all  Report 
balan(.e  slieet  present. itioll  of  these  Iwii 
catt^gories  of  loans  into  (  ontorinit\  w  ith 
(iA.M'   Howeyer.  lo.ms  and  leases  held 
for  sale  vvoulii  (  ontiniie  to  tie  reported 
with  the  bank  s  other  loans  in  the  loan 
s(  tiedule  (Sthedule  RC-C.  part  I) 

(4)  Item  4  (  .    .Mlix  ated  transfer  risk 
reserve."  would  be  deleted  from  the 
balance  sheet,  but  wiuild  be  reported  in 
the  new  regulatory  ( .ipitiil  s<  hedule 
whi(  h  is  disc  ussed  in  sec  lion  II  H 
below    Hanks  would  report  ttieir  lo.ilis 
.ind  leases  net  of  any  alloi  ateii  transfer 
risk  reserye  in  the  lo.in  si  liediile 
(.Schedule  RC-C.  part  1) 

(5)  A  new  item  for  "( )ther  eijuitv 

( <ipital  components"  would  lie  added  to 
the  eipiity  capital  sec:tion  of  the  balance 
sheet   This  item  would  (  over  treasury 
stock  aiul  unearned  Lmployee  .Slock 
Ownership  Flan  shares  which,  under 
CJ.AAI'.  are  to  be  reported  in  .i  contra 
equity  account  on  the  tiahiiK  e  stieet 
Due  to  the  ( onstrainis  of  the  equity 
capital  section  of  ttie  i  urreni  Call  Report 
tialanr.e  sheet,  banks  are  forced  to  report 
these  amounts  as  reiiiii  tioiis  of 
undiyided  profits    Thus,  this  i  tiaiiKe 
will  make  the  ecpiity  ( .ipit.il  sec  tion 
more  c:onsistent  witti  (i.XAP  and  with 
thf!  ecjuitv  (  apital  section  of  the  tialanc  •• 
sheet  in  the  Thrift  ['inaiuial  Report 


'*  *I'h»^  first  Iwn  1)1  itlMSM  (  (>ll)pniu>llls  .il 

At  (  utniil.ilMa  'tlht'r  i  i)iii[>r»*hiMisivH  itii  Mni«" 
iMiiiliI  hf  s('()ariil>'lv  iili'iilifu'rl  iii  Ihi-  prupuSMil  m-w 
rHKiiLiturv  i  dpital  si  hciliile.  which  is  discusited  in 
S#H  tmn  II  H   IipIdw 


(ti)  Memorandum  item  1  requires  all 
banks  to  report  the  highest  leyel  of 
1  omprehensiye  external  auditing  work 
they  haye  had  performed  during  the 
[irevious  year  In  November  1999.  the 
agencies  issued  a  joint  policy  statement 
th.it  en(  rnirages  banks  with  less  than 
SriOO  million  in  total  assets  to  consider 
engaging  an  independent  public 
accountant  to  pc^rform  a  full  scope 
annual  audit  or.  alternatively,  an 
attt^station  engagement  to  examine 
management's  assessment  of  the 
effec  tiveness  of  their  internal  control 
structure  over  financial  reporting  or  an 
.ludit  of  the  bank  s  balance  sheet   .\  new 
code  c:ategi)rv  would  be  added  to 
M»;rnoranduin  item  1  to  capture  data  on 
internal  control  attestatnms  .Mso.  the 
instriKtions  for  ( ude  i;ategories  1  anci  1 
of  Memorandum  item  1.  which 
(  urrently  apply  to  full  sc upe  audits, 
would  be  reviseci  to  inc  lude  balance 
sheet  audits  performeci  in  accorclanre 
with  generally  ac  c  epted  auditing 
standards 

Si  hfdulf  m.-A—l'.ash  and  Balances 
Due  From  Depository  Institutions  At 
present,  this  schedule  appears  only  on 
the  KFILC  (I.U.  D.JJ.  and  0,i:<  forms, 
vvliic  h  means  that  the  s(  hedule  is  not 
c  oinpleted  liy  liaiiks  with  domestic 
offit  es  only  and  total  assets  of  less  than 
,SH)0  million  The  agencies  are 
pro{)osing  to  reduc:e  the  number  of 
flanks  with  domestic  offices  only  to 
whi(  h  this  sc  hedule  applies  by  raising 
the  si/.e  ttireshold  for  the  schedule  frcmi 
.SIOO  million  to  .S.tOO  million  in  total 
.issets   .Ml  tianks  with  foreign  offices 
would  continue  to  complete  .Sc  hedule 
RC-A   However,  for  all  tianks  to  wtuch 
the  sc  hedule  would  remain  applicable, 
till'  .igeiii  les  propose  to  delete. 
Memorandum  item  1.    .Nioniaterest- 
bearing  tialances  due  from  commerc  ial 
b.inks  in  the  l!..S  " 

Scbf'iiule  HC-B — Securities  For  all 
ti.inks 

( 1 )  The  three  separate  items  fur 
"General  obligations,"  "Revenue 
obligations,"  and  "Inciustrial 
development  <ind  similar  obligations" 
(items  .<  a.  t  t)  .  and  .<  c  .  respec  ti\ely) 
would  t)e  comtiined  into  a  single  item 
for  ".Securities  issued  by  states  and 
politic  al  sutidivisions  in  the  U.S," 

(2)  Item  h  b.  ".Ml  other  equity 
sec  unties."  /  f  .  ecjuitv  scKurities 
without  readily  determinable  fair 
values,  would  he  moveci  to  a  new  item 
in  Schedule  RCl-F — Other  .Assets  These 
e()iiity  securities  are  outside  the  scope  of 
F.ASH  Statement  No    1  \5.  Aicountmfi 
for  Certain  Investments  in  Debt  and 
Equity  Securities  Therefore,  including 
them  in  the  Call  Report  with  available- 
for-sale  securities  in  Schedule  R('-B. 
albeit  at  historical  cost  rather  than  at  fair 


value,  has  not  been  consistent  with 
CAAP  Moving  equity  securities  without 
readily  determinable  fair  values  to  the 
other  assets  schedule  is  intended  to 
eliminate  this  inconsistency 

(3)  In  Memorandum  items  2. a  and  2  b, 
whic:h  provide  maturity  and  repricing 
data  for  debt  securities  (except 
collateralized  mortgage  obligations 
(CMOs).  real  estate  mortgage  invi;.stment 
conduits  (REMICs).  and  stripped 
mortgage-backed  securities),  banks 
currently  report  their  floating  rate  dc^bt 
securities  by  repricing  frequency.  The 
agencies  are  proposing  to  change  this 
reporting  method  so  that  floating  rate 
debt  securities  would  instead  be 
reported  based  on  their  next  repricing 
date  in  these  two  memorandum  items. 
The  interest  rate  risk  measurement 
models  in  use  at  most  banks  take  the; 
next  repric  ing  date,  not  the  repric  ing 
frequency,  of  floating  rate  debt 
securities  into  c:onsi(ieration.  Therefore, 
this  proposed  change  would  bring  the 
Call  Report  treatment  of  these  securities 
into  line  with  banks'  internal  risk 
measurement  systems 

Additionally,  tianks  now  filing  the 
FFIE("  034.  ;  e  .  banks  with  domestic 
offices  only  and  less  than  SlOO  milliim 
in  total  asst!ts.  would  begin  to  report 
"Foreign  debt  sec:urities  "  as  a  separate 
c  ategorv  of  securities.  These  banks 
c:urrentlv  report  foreign  debt  sec;urities, 
if  any.  in  item  ,5,  "Other  debt 
securities  "  I'niform  reporting  of  foreign 
debt  securities  by  ail  banks  is  consistent 
with  the  agencies'  emphasis  on  risk- 
focused  supervision  This  proposed 
c  hange  would  not  significantly  increase 
overall  rt!porting  burdtui  because  of  the 
small  percentage  of  banks  filing  the 
FFIEC:  034  that  hold  "Foreign  debt 
sec:urities" 

Schedule  RC-C.  Part  I — Loans  and 
Leases: 

(1)  F'or  all  tjanks: 

(a)  The  definition  of  "Construction 
and  land  development  "  loans  (item  la) 
and.  hence,  the  definitions  for  the  other 
categories  of  loans  secured  by  real  estate 
(items  lb  through  1  e)  would  be  revised 
to  make  them  consistent  with  reporting 
requirements  in  this  area  for  savings 
associations  on  the  Thrift  Financial 
Report.  The  C;all  Report  instructions  for 
"ConstiTiction  and  land  development' 
loans  currently  direct  banks  to  exclude 
from  this  loan  category:  (i)  Loans  to 
ac:quire  and  hold  vacant  Icind  and  (ii) 
construction  loans  with  original 
maturities  greater  than  60  months. 
These  two  types  of  loans  are  instead 
reported  as  loans  secured  by  farmland. 
1-4  family  residential  properties, 
multifamily  residential  properties,  or 
nonfarm  nonresidential  properties,  as 
appropriate  The  agencies  are  proposing 
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to  revise  the  definitions  for  the  five 
categories  of  "Loans  secured  by  real 
estate"  so  that  land  loans  and  long-term 
construction  loans  are  reported  in  a 
rec;aptioned  item  l.a.  "Construction, 
land  development,  and  other  land 
loans." 

(b)  The  separate  loan  categories  for 
"Loans  to  depository  institutions"  and 
"Acceptances  of  other  banks"  (items  2 
and  5.  respectively)  would  be  combined. 

(c)  Item  6. a,  "Credit  cards  and  related 
plans"  to  individuals  for  household, 
family,  and  other  personal  expenditures, 
would  be  split  into  separate  loan 
categories  for  "Credit  cards"  and  'Other 
revolving  credit  plans."  For  banks  with 
foreign  offices,  this  breakdown  would 
be  provided  for  both  the  consolidated 
bank  and  for  domestic  offices;  the 
amount  of  "Other"  consumer  loans, 
currently  reported  for  the  consolidated 
bank  only,  would  also  begin  to  be 
reported  for  domestic  offices. 

(d)  A  single  memorandum  item  for  the 
total  amount  of  a  bank's  "Loans  and 
leases  restructured  and  in  compliance 
with  modified  terms"  would  replace  the 
multiple  memorandum  items  in  which 
banks  must  currently  report  information 
about  such  restructured  credits 
{Memorandum  items  l.a  and  l,b  on  the 
FFIEC  034,  Memorandum  items  2. a  and 
2,b  on  the  FFIEC  033,  and  Memorandum 
items  2. a  tlirough  2.c  on  the  FFIEC  031 
and  032).  Restructured  loans  secured  by 
1-4  family  residential  properties  and 
restructured  consumer  loans  would 
continue  to  be  excluded  from  the 
revised  Memorandum  item. 

(e)  In  Memorandum  items  2. a  and  2.b 
on  the  FFIEC  034  and  in  Memorandum 
items  3. a  and  3.b  on  the  FFIEC  031,  032. 
and  033,  which  provide  maturity  and 
repricing  data  for  loans  and  leases, 
banks  currently  report  their  floating  rate 
loans  by  repricing  frequency.  The 
agencies  are  proposing  to  change  this 
reporting  method  so  that  floating  rate 
loeuis  would  instead  be  reported  based 
on  their  next  repricing  date  in  these  two 
memorandum  items.  The  interest  rate 
risk  measurement  models  in  use  at  most 
banks  take  the  next  repricing  date,  not 
the  repricing  frequency,  of  floating  rate 
loans  into  consideration.  Therefore,  this 
proposed  change  would  bring  the  Call 
Report  treatment  of  these  loans  into  line 
with  banks'  internal  risk  measurement 
systems, 

(f)  The  Memorandum  items  for 
'Loans  secured  by  nonfarm 

nonresidential  properties  with  a 
remaining  maturity  of  over  five  years" 
and  "Commercial  and  industrial  loans 
with  a  remaining  maturity  of  over  three 
years"  (Memorandum  items  2.d  and  2,e 
on  the  FFIEC  034  and  Memorandum 


items  3,d  and  3.e  on  the  FFIEC  031.  032. 
and  033)  would  be  deleted. 

(2)  For  banks  that  currently  file  the 
FFIEC  033,  i.e.,  banks  with  domestic 
offices  only  and  total  assets  of  $100 
million  or  more  but  less  than  $300 
million: 

(a)  The  five-way  breakdown  of  "Loans 
to  depository  institutions"  (items  2.a.(l) 
through  2.c.(2))  would  be  replaced  with 
a  single  item  for  the  fotal  amount  of 
such  loans  (plus  acceptances  of  other 
banks,  as  discussed  above). 

(b)  The  breakdown  of  "Commercial 
and  industrial  loans"  between  those  to 
U.S,  addressees  and  those  to  non-U, S, 
addressees  (items  4. a  and  4.b)  would  be 
eliminated  in  favor  of  a  single  item  for 
total  "Commercial  and  industrial 
loans," 

(c)  Item  9. a,  "Loans  for  purchasing  or 
carrying  securities."  and  item  9,b,  "All 
other  loans,"  would  be  combined  into  a 
single  item  for  "Other  loans.  ' 

(3)  Banks  now  filing  the  FFIEC  034, 
i.e.,  banks  with  domestic  offices  only 
and  less  than  $100  million  in  total 
assets,  would  begin  to  report  "Loans  to 
foreign  governments  and  official 
institutions"  as  a  separate  loan  category. 
At  present,  these  banks  report  these 
loans,  if  any,  in  item  8.  "All  other 
loans."  This  proposed  change  would 
result  in  uniform  reporting  of  these 
foreign  exposures  by  all  banks  and 
would  enhance  the  agencies'  risk- 
focused  supervision.  However,  it  would 
not  significantly  increase  overall 
reporting  burden  because  of  the  nominal 
number  of  banks  filing  the  FFIEC  034 
that  have  "Loans  to  foreign  governments 
and  official  institutions." 

(4)  Banks  now  filing  the  FFIEC  031 
and  032,  i.e.,  bcUiks  with  foreign  offices 
or  with  $300  million  or  more  in  total 
assets,  currently  report  a  U.S. -non-U, S. 
addressee  breakdown  of  their  "Loans 
secured  by  real  estate"  when  they  report 
their  past  due  and  nonaccrual  loans  in 
Schedule  RC-N  and  their  loan  charge- 
offs  and  recoveries  in  Schedule  RI-B, 
part  I,  However,  these  banks  are  not 
cvurently  required  to  report  the  amount 
of  "Loans  secured  by  real  estate"  to  U.S, 
and  non-U. S,  addressees  as  of  the  report 
date  in  Schedule  RC-C,  part  I.  In  order 
to  enhance  their  ability  to  evaluate  the 
performance  of  real  estate  loans  by 
addressee,  the  agencies  are  proposing  to 
add  a  memorandum  item  to  Schedule 
RC-C,  part  1,  for  "Loans  secured  by  real 
estate  to  non-U, S,  addressees 
(domicile)"  that  would  be  completed  by 
banks  that  would  currentlv  file  the 
FFIEC  031  and  032, 

Schedule  RC-D — Trading  Assets  and 
Liabilities:  This  schedule  must  currently 
be  completed  by  banks  with  either  $1 
billion  or  more  in  total  assets  or  $2 


billion  or  more  in  par/notional  amount 
of  derivative  contracts.  To  reduce 
reporting  burden  for  banks  of  this  asset 
size  that  have  minimal  trading  activity- 
while,  at  the  same  time,  focusing  for  the 
first  time  on  banks  with  less  than  $1 
billion  in  assets  that  are  engaging  in  this 
activity,  the  criteria  for  completing  this 
schedule  would  be  rev'ised.  Thus,  the 
agencies  are  proposing  that  banks  that 
reported  a  quarterly  average  for  trading 
assets  of  $2  million  or  more  (in 
Schedule  RC-K.  item  7)  for  any  quarter 
of  the  preceding  year  would  complete 
Schedule  RC-D.  Banks  with  domestic 
offices  only  and  less  than  $100  million 
in  total  assets  would  continue  to  be 
exempt  from  reporting  this  quarterly 
average  and  from  completing  Schedule 
RC-D. 

Schedule  RC-E — Deposit  Liabilities: 
For  all  banks: 

(1)  The  reporting  of  demand  deposits 
by  category  of  depositor  in  column  B  of 
the  body  of  the  deposits  schedule  would 
be  eliminated,  with  banks  reporting 
instead  only  the  total  amount  of  their 
demand  deposits  in  this  column.  Banks 
would  continue  to  provide  a  category- 
by-category  breakdown  of  their  total 
fransaction  accounts  in  column  A. 
which  includes  their  demand  deposits, 
but  the  current  duplicate  reporting  of 
demand  deposits  by  category  in  both 
columns  A  and  B  would  end, 

(2)  The  number  of  categories  of 
depositors  used  in  the  breakdowns  of 
transaction  and  nontransaction  accounts 
in  the  body  of  the  deposit  schedule 
would  be  reduced. 

(a)  "Certified  juid  official  checks" 
(item  6  on  the  FFIEC  034  and  item  8  on 
the  FFIEC  031,  032,  and  033)  would  be 
combined  with  deposits  of  "Individuals, 
partnerships,  and  corporations"  (item 

1). 

(b)  Deposits  of  "Commercial  banks  in 
the  U.S."  (item  4)  and  "Other  depository 
institutions  in  the  US,"  (item  5)  would 
be  combined. 

However,  in  order  to  achieve 
uniformity  in  depositor  categories  for  all 
banks,  institutions  that  currently  file  the 
FFIEC  034  would  begin  to  report 
deposits  of  "Banks  in  foreign  countries" 
separately  from  deposits  of  "Foreign 
governments  and  official  institutions" 
instead  of  on  a  combined  basis  (in 
current  item  7).  This  change  for  banks 
filing  the  FFIEC  034  would  not 
significantly  increase  reporting  burden 
because  of  the  limited  number  of  these 
banks  that  currently  hold  deposits  from 
these  categories  of  depositors. 

(3)  Memorandum  item  3.  "All  NOW 
accounts."  would  be  deleted. 

(4)  In  Memorandum  items  5. a  and  6, a, 
which  provide  maturity  and  repricing 
data  for  time  deposits,  banks  currently 
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roport  their  floating  rate  time  deposits 
by  repricing  frwjunncy  The  agonties  are 
proposing  to  change  this  reporting 
method  so  that  floating  time  deposit.s 
would  instead  be  reported  based  on 
their  next  repricing  date  in  these  two 
memorandum  items  The  interest  rate 
risk  measurement  models  in  use  at  most 
hanks  take  the  next  repricing  date,  not 
the  repricing  frequency,  of  floating  rate 
time  deposits  into  consideration. 
Therefore,  this  proposed  change  would 
bring  the  Call  Report  treatment  of  these 
deposits  into  line  with  banks'  internal 
risk  measurement  systems. 

In  addition,  for  banks  that  file  the 
FFIEC  031,  1  e  .  banks  with  foreign 
offices,  the  agencies  are  proposing  to 
modify  the  reporting  of  deposits  in 
foreign  offices  by  category  of  depositor 
(in  part  II  of  Schedule  RC-E).  As  was 
proposed  above  for  domestic  deposits. 
"Certified  and  official  checks"  in 
foreign  offices  (item  5)  would  be 
combined  with  deposits  of  "Individuals, 
partnerships,  and  corporations"  (item 
1|.  Deposits  of  U.S  depository 
institutions  other  than  banks,  currently 
reported  in  "All  other  deposits  '  in 
foreign  offices  (item  6),  would  be 
removed  from  this  category  and 
included  with  deposits  of  "U.S.  banks" 
(item  2).  This  would  leave  only  deposits 
of  the  U.S.  Government  and  of  states 
and  political  subdivisions  in  the  US 
remaining  in  what  is  now  the  "All  other 
deposits"  category,  so  this  category 
would  be  recaplioned  accordingly 

Schedule  HC-F— Other  Assets :  For  all 
banks: 

(1)  The  scope  of  item  1,  "Income 
earned,  not  collected  on  loans,"  would 
be  expanded  to  cover  all  "Accrued 
interest  receivable  "  Broadening  this 
category  to  include  interest  earned,  not 
collected  on  earning  assets  other  than 
loans  would  be  more  consistent  with  the 
typical  presentation  of  accrued  interest 
receivable  in  financial  statements 
prepared  for  other  financial  reporting 
purposes. 

(2)  The  requirement  that  significant 
components  of  the  residual  "Other" 
assets  item  in  Schedule  RC-F  (item  41 
be  itemized  and  described  would  be 
retained.  However,  to  improve  the 
usefulness  of  this  information,  the 
agencies  plan  to  add  preprinted 
captions  for  those  components  of 
"Other"  assets  most  commonly  itemized 
and  described  by  banks  "  At  present, 
several  banks  may  describe  the  same 
type  of  "Other"  asset  using  different 
terminology,  which  makes  it  difficult  for 
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the  agencies  and  other  users  of  the  Call 
Report  to  identify  and  compare  banks 
holding  particular  types  of  "Other" 
assets  in  amounts  exceeding  the 
threshold  for  itemization.  In  addition  to 
the  specific  captions  that  would  be 
included  for  "Other"  assets,  the 
agencies  would  also  provide  blank  text 
fields  like  those  presently  found  in 
Schedule  RC-F  for  assets  not  listed 
among  the  preprinted  captions 
Furthermore,  the  agencies  request 
comment  on  suggested  alternatives  to 
the  current  threshold  for  itemizing  and 
describing  significant  components  of 
"Other"  assets,  i.e..  25  percent  of  the 
total  amount  reported  for  "Other" 
assets 

(3)  Memorandum  item  1.  "Deferred 
tax  assets  disallowed  for  regulatory 
capital  purposes."  would  be  moved  to 
the  revised  regulatory  capital  schedule 
(Schedule  RC-R),  which  is  discussed  in 
Section  II. B.  below  This  proposed 
change  is  part  of  an  effort  by  the 
agencies  to  place  all  items  collected 
principally  for  regulatory  capital 
calculation  purposes  in  a  revised 
Schedule  RC-R  rather  than  having  these 
items  scattered  across  various  Call 
Report  schedules  as  they  are  at  present 

Schedule  RC~G — Other  Uabitities:  For 
all  banks: 

(1)  Item  3,  "Minority  interest  in 
consolidated  subsidiaries,"  would  be 
moved  to  the  liability  side  of  the 
balance  sheet  (Schedule  RC]  As  a 
result,  the  location  where  this  liability 
category  appears  on  the  Call  Report 
balance  sheet  would  correspond  to  the 
location  where  banks  and  bank  holding 
companies  are  instructed  by  Article  9  of 
the  Securities  and  Exchange 
Commission's  Regulation  S-X  to  report 
any  minority  interest  on  balance  sheets 
filed  with  the  Securities  and  Exchange 
(Commission. 

(21  A  specific  new  item  for  the 
"Allowance  for  credit  losses  on  off- 
balance  sheet  credit  exposures,"  which 
must  be  reported  separately  on  the 
balance  sheet  from  the  allowance  for 
loan  and  lease  losses,  would  be  added 
to  Schedule  RC-C.  At  present,  the 
limited  number  of  banks  that  have  an 
allowance  for  credit  losses  on  off- 
balance  credit  exposures  combine  this 
allowance  with  their  allowance  for  loan 
and  lease  losses  when  completing 
.Schedule  RI-B.  part  II — Changes  in 
Allowanc;e  for  Credit  Losses.  Because 
the  allowance  for  loan  and  lease  losses 
is  reported  on  the  Call  Report  balance 
shtHit  (Schedule  RC).  the  amount  of  the 
allowance  for  credit  losses  on  off- 
balance  sheet  exposures  can  be  derived 
However,  as  discussed  below,  the 
agencies  are  proposing  to  revise  the 
st:ope  of  Schedule  Rl-B.  part  II  That 


change  creates  the  need  for  the 
proposed  new  item  in  Schedule  RC— G 
so  that  the  agencies  can  identify  the 
amount,  if  any,  of  a  bank's  allowance  for 
credit  losses  on  off-balance  sheet 
exposures. 

(4)  The  requirement  that  significant 
components  of  the  residual  "Other" 
liabilities  item  in  Schedule  RC— G  (item 
4)  be  itemized  euid  described  would  be 
retained.  However,  consistent  with  the 
proposed  change  described  above  for 
the  "Other"  assets  item  in  Schedule  RC- 
F.  the  agencies  plan  to  add  preprinted 
captions  for  those  components  of 
'(Jther"  liabilities  most  commonly 
itemized  and  described  by  banks. 
Likewise,  the  agencies  would  provide 
blank  text  fields  like  those  presently 
found  in  Schedule  RC-G  for  liabilities 
not  listed  among  the  preprinted 
captions.  The  agencies  also  request 
comment  on  suggested  alternatives  to 
the  current  threshold  for  itemizing  and 
describing  significant  components  of 
"Other"  liabilities,  i.e.,  25  percent  of  the 
total  amount  reported  for  "Other" 
liabilities. 

Schedule  RC-H — Selected  Balance 
Sheet  Items  for  Domestic  Offices  (FFIEC 
031  only):  This  schedule  is  completed 
by  banks  with  foreign  offices. 
Memorandum  items  1  and  2  for  the  "Net 
due  from  the  IBF  of  the  domestic  offices 
of  the  reporting  bank"  or  the  ""Net  due 
to  the  IBF"  of  these  offices  would  be 
deleted  In  addition,  consistent  with  the 
proposed  change  to  the  reporting  of 
equity  securities  without  readily 
determinable  fair  values  discussed 
under  Schedule  RC-B  above,  item  16.b 
of  Schedule  RC-H.  "All  other  equity 
securities."  would  be  renumbered  so 
that  it  is  no  longer  included  as  part  of 
a  bank's  total  held-to-maturity  and 
available-for-sale  securities  in  item  17  of 
Schedule  RC-H. 

Schedule  RC-I — Selected  Assets  and 
Liabilities  oflBFs  (FFIEC  031  only):  This 
schedule  is  completed  by  banks  with 
IBFs  and  other  types  of  foreign  offices. 
The  agencies  are  proposing  to  eliminate 
item  2.  '"Total  IBF  loans  and  lease 
financing  receivables,"  item  3,  "IBF 
commercial  and  industrial  loans."  item 
5.  "IBF  deposit  liabilities  due  to  banks, 
including  other  IBFs,"  and  item  6, 
"Other  IBF  deposit  liabilities." 

Schedule  Rc-K — Quarterly  Averages: 
For  all  banks: 

(1)  The  categories  of  securities  for 
which  averages  would  be  collected 
would  be  uniform  for  all  banks  and 
would  better  correspond  with  the 
securities  categories  in  Schedule  RC-B. 
In  addition,  the  number  of  quarterly 
averages  of  securities  that  banks  are 
required  to  report  would  be  reduced  or 
remain  the  same.  Banks  would  report 
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quarterly  averages  for  the  three 
following  categories  of  securities:  (a) 
U.S.  Treasury  securities  and  U.S. 
Government  agency  obligations,  (b) 
mortgage-backed  securities;  and  (c)  all 
other  securities. 

(2)  The  categories  of  loans  (in 
domestic  offices)  for  which  averages 
would  be  collected  would  also  be 
defined  uniformly  for  all  banks  required 
to  report  these  averages.  The  loan 
category  definitions  used  by  all  banks  in 
Schedule  RC-K  would  correspond  to 
the  standard  definitions  used  in  the  loan 
schedule,  Schedule  RC-C.  This  would 
end  the  separate  loan  reporting  scheme 
for  banks  with  domestic  offices  only  and 
less  than  $300  million  in  assets  which 
currently  permits  these  banks  to  define 
for  themselves  which  of  their  loans  to 
include  in  the  general  loan  categories 
used  in  Schedule  RC-K  (and  three  other 
schedules)  on  the  FFIEC  033  and  034. 
Adopting  uniform  categories  and 
standard  definitions  will  enable  the 
agencies  to  obtain  more  consistent  lojm 
information  for  monitoring  trends  and 
critical  ratios  across  banks  and  within 
individual  institutions  and  is  a 
necessary  step  toward  achieving  the 
Riegle  Act's  goal  of  a  single  set  of 
reporting  requirements  for  core 
information. 

Thus,  banks  would  report  a  quarterly 
average  for  total  loans  (in  domestic 
offices)  and  for  the  five  following 
categories  of  loans  (in  domestic  offices): 
(a)  Loans  secured  by  real  estate;  (b) 
loans  to  finance  agricidtural  production 
and  other  loans  to  farmers  (except  as 
noted  below);  (c)  commercial  and 
industrial  loans;  (d)  credit  cards  to 
individuals  for  household,  family,  and 
other  personal  expenditures;  and  (e) 
other  consumer  loans.  Banks  with 
foreign  offices  would  also  continue  to 
report  a  quarterly  average  for  their  total 
loans  in  foreign  offices.  The  agencies 
would  retain  the  existing  Schedule  RC- 
K  reporting  threshold  for  agricultural 
loans  for  banks  with  domestic  offices 
only  and  less  than  $300  million  in 
assets.  These  banks  would  not  be 
required  to  report  a  quarterly  average  for 
"Loans  to  finance  agricultural 
production  and  other  loans  to  farmers" 
if  these  loans  are  less  than  or  equal  to 
5  percent  of  total  loans.  In  addition,  a 
request  for  comment  on  the  reporting  of 
average  loans  by  loan  category  by  banks 
with  domestic  offices  only  and  less  than 
$25  million  in  assets  is  addressed  in 
Section  V.B.  below. 

(3)  The  quarterly  averages  for  "Money 
market  deposit  accounts"  and  "Other 
savings  deposits"  (items  9.a  and  9.b  on 
the  FFIEC  034;  items  ll.a  and  ll.b  on 
the  FFIEC  031,  032,  and  033)  would  be 
combined.  Banks  would  report  a  single 


quarterly  average  for  all  "Savings 
deposits." 

In  addition,  for  banks  that  currently 
file  the  FFIEC  034,  i.e.,  banks  with 
domestic  officca  only  and  less  than  $100 
million  in  assets,  the  option  to  report 
the  quarterly  averages  for  securities, 
loans,  leeises,  and  total  assets  using  an 
average  of  four  month-end  figures 
would  be  eliminated.  These  averages, 
like  the  other  averages  in  Schedule  RC- 
K,  would  be  calculated  using  either 
daily  or  weekly  figures  for  the  quarter, 
which  are  the  other  options  presently 
available  to  these  banks. 

Schedule  RC-L—Off-Balance  Sheet 
Items: 

(1)  For  all  banks: 

(a)  Item  6,  "Participations  in 
acceptances  acquired  by  the  reporting 
(nonaccepting)  bank,"  and 
Memorandum  item  3,  "Unused 
commitments  with  an  original  maturity 
exceeding  one  year,"  would  be  collected 
only  on  the  proposed  new  regulatory 
capital  schedule,  discussed  in  Section 
II.B.  below,  and  would  be  deleted  from 
Schedule  RC-L. 

(b)  Item  7,  "Securities  borrowed," 
would  no  longer  be  collected  from  all 
banks.  Instead,  the  amount  of  borrowed 
securities  would  be  reported,  when 
appropriate,  in  item  12,  "Other  off- 
balance  sheet  liabilities." 

(c)  The  information  collected  in  items 
9. a,  9.b,  and  9.c  on  the  outstanding 
principal  balance  of  and  amount  of 
recourse  on  three  categories  of  financial 
asset  transfers  would  be  moved  from 
Schedule  RC-L  and  incorporated  into 
the  proposed  new  schedule  on 
securitization  and  asset  sale  activities, 
which  is  discussed  in  Section  III.B. 
below. 

(d)  The  requirement  that  off-balance 
sheet  liabilities  and  assets  that  exceed 
25  percent  of  equity  capital  be  itemized 
and  described  in  items  12  and  13  would 
be  retained.  However,  consistent  with 
the  proposed  changes  described  above 
for  "Other"  assets  and  "Other" 
liabilities  in  Schedules  RC-F  and  RC-G, 
the  agencies  plan  to  add  preprinted 
captions  for  those  off-balance  sheet 
items  most  often  itemized  and  described 
by  banks. 

The  agencies  would  also  retain  blank 
text  fields  like  those  presently  found  in 
Schedule  RC-L  for  off-bsdance  sheet 
items  not  listed  among  the  preprinted 
captions. 

(e)  Item  16.b  for  the  gross  notional 
amount  of  derivative  contracts  held  for 
purposes  other  than  trading  that  are  not 
marked  to  market  would  be  deleted.  All 
derivative  contracts,  including  those 
held  for  purposes  other  than  trading, 
will  be  marked  to  market  once  a  bank 
adopts  FASB  Statement  No.  133, 


Accounting  for  Derivative  Instruments 
and  Hedging  Activities,  which  is 
effective  for  fiscal  years  beginning  after 
June  15.  2000.  Thus,  item  16.b  will  no 
longer  have  any  relevance  in  2001. 

(2)  For  banks  that  file  the  FFIEC  031. 
032,  and  033,  i.e..  banks  with  foreign 
offices  or  with  $100  million  or  more  in 
total  assets: 

(a)  Items  17.c.{l)  and  (2)  for  the  gross 
positive  and  gross  negative  fair  values  of 
derivatives  held  for  purposes  other  than 
trading  that  are  not  marked  to  market 
would  be  deleted  because  of  the  effect 
of  FASB  Statement  No.  133. 

(b)  Memorandum  item  3.a, 
"Participations  in  commitments  with  an 
original  maturity  exceeding  one  year 
conveyed  to  others,"  would  be 
eliminated. 

(3)  For  banks  that  file  the  FFIEC  031 
and  032,  i.e.,  banks  with  foreign  offices 
or  with  $300  million  or  more  in  total 
assets: 

(a)  Memorandum  item  4,  "Standby 
letters  of  credit  (and  foreign  office 
guarantees)  issued  to  non-U. S. 
addressees  (domicile)."  would  be 
deleted. 

(b)  The  information  collected  in 
Memorandum  items  5. a,  5.b.  and  5.c  on 
three  categories  of  consumer  loans  that 
have  been  securitized  and  sold  would 
be  moved  from  Schedule  RC-L  and 
incorporated  into  the  proposed  new 
schedule  on  securitization  and  asset  sale 
activities,  which  is  discussed  in  section 
III.B.  below. 

Schedule  RC-M — Memoranda: 
(1)  For  all  banks: 

(a)  Items  4.a  through  4.d,  in  which 
banks  report  a  six-way  breakdown  of  the 
"Outstcmding  principal  balance  of  1—4 
family  residential  mortgage  loans 
serviced  for  others"  would  be  moved 
from  Schedule  RC— M  and  condensed 
into  a  two-way  servicing  breakdown  in 
the  proposed  new  schedule  on 
securitization  and  asset  sale  activities, 
which  is  discussed  in  Section  m.B. 
below. 

(b)  Item  6.e,  "Amount  of  intangible 
assets  that  have  been  grandfathered  or 
are  othenvise  qualifying  for  regulatory 
capital  purposes,"  item  7,  "Mandatory 
convertible  debt,  net  of  common  or 
perpetusd  preferred  stock  dedicated  to 
redeem  the  debt,"  item  9, 
"Noncmnulative  perpetual  preferred 
stock  and  related  surplus,"  and 
Memorandum  item  1.  "Reciprocal 
holdings  of  banking  organizations" 
capital  instnmients,"  would  no  longer 
be  collected  as  specific  items  in 
Schedule  RC-M,  but  would  be 
incorporated  into  the  calculation  of  Tier 
1,  Tier  2,  and  total  risk-based  capital  in 
the  proposed  new  regulatory  capital 
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.schedule,  which  is  discus.sed  in  Section 
II. B.  below. 

(c)  Item  6.C.  ■Goodwill,"  would  be 
moved  from  this  schedule  and  would 
appear  on  the  balance  sheet  (Schedule 
RC)  as  a  specific  item.  This  proposed 
change  would  be  made  to  conform  to 
the  FASB's  proposed  accounting 
standard.  Business  (Combinations  and 
Intangible  Assets,  which  would  require 
all  goodwill  to  be  aggregated  and 
presented  as  a  separate  line  item  on  the 
balance  sheet. 

(d)  Items  10. a  through  lO.f,  which 
collect  data  on  quarterly  sales  of 
annuities,  mutual  funds,  and 
proprietary  products,  would  be 
eliminated.  In  place  of  these  items,  each 
bank  would  respond  to  a  "yes"  or  "no" 
question  asking  whether  it  sells  private 
label  or  third  party  mutual  funds  and 
annuities.  In  addition,  banks  would 
report  the  total  assets  under  the 
reporting  bank's  management  in 
proprietary  mutual  funds  and  annuities 
For  banks  with  proprietary'  mutual 
funds  and  annuities,  reporting  the 
amount  of  assets  under  management 
should  be  significantly  less  burdensome 
than  reporting  the  quarterly  sales 
volume  for  these  proprietary  products. 

(e)  Item  11,  "Net  unamortized  realized 
deferred  gains  (losses)  on  off-balance 
sheet  derivative  contracts  included  in 
assets  and  liabilities  reported  in 
Schedule  RC,  '  and  item  12,  "Amount  of 
assets  netted  against  nondeposit 
liabilities  (and  deposits  in  foreign 
offices)  on  the  balance  sheet  (Schedule 
RC)  in  accordance  with  generally 
accepted  accounting  principles,"  would 
be  eliminated. 

(2)  For  banks  that  file  the  FFIEC  034. 
i.e..  banks  with  domestic  offices  only 
and  less  than  $100  million  in  total 
assets,  items  3. a,  "Nonint€>rest-bearing 
balances  due  from  commercial  banks  in 
the  US,"  and  3.b,  "Currency  and  coin." 
would  be  deleted. 

(3)  For  banks  that  file  the  FFIEC  031, 
032,  and  033,  i.e.,  banks  with  foreign 
offices  or  with  $100  million  or  more  in 
total  assets: 

(a)  Item  2,  "Federal  funds  sold  and 
securities  purchased  under  agreements 
to  resell  with  U.S.  branches  and 
agencies  of  foreign  banks,"  would  be 
deleted. 

(b)  Item  13,  "Outstanding  principal 
balance  of  loans  other  than  1—4  family 
residential  mortgage  loans  that  are 
serviced  for  others,"  would  be  moved 
from  Schedule  RC/-M  to  the  proposed 
new  schedule  on  securitization  and 
asset  sales  activities,  which  is  discus.sed 
in  section  III.B.  below,  This  information 
would  continue  to  be  reported  when 
this  balance  is  more  than  $10  million. 
The  current  requirement  that  the 


balance  must  also  exceed  10  percent  of 
total  assets  in  order  for  it  to  be  reported 
would  be  eliminated. 

(4)  For  banks  with  $1  billion  or  more 
in  total  assets  that  file  the  FFIEC  031 
and  032,  the  U.S. -non-U. S.  addressee 
breakdown  of  "Customers"  liability  to 
this  bank  on  acceptances  outstanding" 
in  items  5. a  and  5.b  would  be 
eliminated. 

Schedule  RC-N—Past  Due  and 
Nonaccrual  Loans,  Leases,  and  Other 
Assets: 

(1)  The  categories  of  loans  and  leases 
for  whirJi  past  due  and  nonaccrual 
information  would  be  collected  would 
be  defined  uniformly  for  all  banks,  but 
banks  with  foreign  offices  or  with  $300 
million  or  more  in  total  assets  would 
provide  more  detail  for  certain  loan 
categories  and  for  leases  than  other 
banks  would.  The  loan  category 
definitions  used  by  all  banks  in 
Schedule  RC-N  would  correspond  to 
the  standard  definitions  used  in  the  loan 
.schedule.  Schedule  RC-C.  As  discussed 
above  imder  Schedule  RC-K,  this 
proposed  chcuige  would  end  the 
separate  loan  reporting  scheme  for 
banks  currently  filing  the  FFIEC  033  and 
034  which  permits  these  banks  to  define 
for  themselves  the  composition  of  the 
general  loan  categories  used  in  Schedule 
RC-N  (and  three  other  schedules).  Thus, 
all  banks  would  report  past  due  and 
nonaccrual  information  for  the 
following  categories  of  loans  and  leases: 
(a)  Loans  secured  by  real  estate  using 
the  current  breakdown  from  the 
Memoranda  section  of  the  .schedule 
(Memorandum  item  4  on  the  FFIEC  033 
and  034;  Memorandum  item  3  on  the 
FFIEC  031  and  032);  ■  (b)  loans  to 
depository  institutions  and  acceptances 
of  other  banks;  (c)  loans  to  finance 
agricultural  production  and  other  loans 
to  farmers  (except  as  noted  below):  (d) 
commercial  and  industrial  loans;  (e) 
credit  cards  to  individuals  for 
household,  family,  and  other  personal 
expenditures;  (f)  all  other  consumer 
loans;  (g)  loans  to  foreign  governments 
and  official  institutions;  (h)  all  other 
loans;  and  (i)  lease  financing 
receivables. 

Banks  with  foreign  offices  or  with 
$300  million  or  more  in  assets  would 
also  continue  to  report  past  due  and 
nonaccrual  information  for:  (a)  Loans 
secured  by  real  estate  to  non-U. S. 
addressees;  (b)  loans  to  foreign  banks; 


'  In  diliiitiDii  to  the  ratpgnriHS  of  loans  s«»cure(l  by 
real  «»tale  in  Iht"  currpnl  breakdown,  banks  that  file 
the  hKlEC  OJl,  i  b  .  Iwinks  with  foreign  offices, 
wdulil  aUo  sHparately  report  their  past  due  and 
nonai  r.rual  loans  secured  by  real  estate  in  foreign 
offi(.es.  but  thev  would  no  longer  separalelv  report 
their  past  due  and  luinaccmal  loans  secured  bv  real 
estate  lu  I '  .S  addres.sees 


(c)  commercial  and  industrial  loans  to 
non-U. S.  addressees;  and  (d)  lease 
financing  receivables  of  non-U. S. 
addressees.  The  agencies  would  retain 
the  existing  Schedule  RC-N  reporting 
threshold  for  agricultural  loans  for 
banks  with  domestic  offices  only  and 
less  than  $300  million  in  assets.  These 
banks  would  not  be  required  to  report 
past  due  and  nonaccrual  data  for  "Loans 
to  finance  agricultural  production  and 
other  loans  to  farmers  '  if  these  loans  are 
less  than  or  equal  to  5  percent  of  total 
loans. 

(2)  For  banks  that  currently  file  the 
FFIEC  031  and  032.  i.e..  banks  with 
foreign  offices  or  with  $300  million  or 
more  in  assets.  Memorandum  item  4.b, 
"Replacement  cost  of  [past  due 
derivative]  contracts  with  a  positive 
replacement  cost,"  would  be  deleted. 
Once  banks  adopt  FASB  Statement  No. 
133,  Accounting  for  Derivative 
Instruments  and  Hedging  Activities,  all 
of  their  derivative  contracts  will  be 
carried  on  the  balance  sheet  at  fair 
value.  Since  the  replacement  cost  of  a 
derivative  contract  is  its  fair  value  and 
its  book  value  will  also  be  its  fair  value. 
Memorandum  items  4. a..  "Book  value  of 
amounts  carried  as  assets."  and  4.b 
would  duplicate  each  other.  The  caption 
for  Memorandum  item  4. a  would  be 
revised  to  read  "Fair  value  of  amounts 
carried  as  assets." 

Schedule  RI — Income  Statement: 

(1)  For  all  banks: 

(a)  Consistent  with  the  approach  for 
reporting  loan  information  discussed 
above  under  Schedules  RC-K  and  RC- 
N.  the  categories  of  loans  for  which  loan 
income  (in  domestic  offices)  would  be 
collected  would  be  defined  uniformly 
for  all  banks  required  to  report  loan 
income  by  category'.  The  loan  category' 
definitions  used  in  Schedule  Rl  would 
correspond  to  the  standard  definitions 
used  in  the  loan  schedule.  Schedule 
RC-C.  As  previously  discussed,  this 
proposed  change  would  end  the 
separate  loan  reporting  scheme  for 
banks  currently  filing  the  FFIEC  033  and 
034  which  permits  these  banks  to  define 
for  themselves  the  composition  of  the 
general  loan  categories  used  in  Schedule 
RI  (and  three  other  schedules). 

The  agencies  are  proposing  to  have 
banks  report  interest  and  fee  income  for 
the  following  seven  categories  of  loans 
(in  domestic  offices):  (a)  Loans  secured 
by  real  estate;  (b)  loans  to  finance 
agricultural  production  and  other  loans 
to  farmers  (except  as  noted  below);  (c) 
commercial  and  industrial  loans:  (d) 
credit  cards  to  individuals  for 
household,  family,  and  other  personal 
expenditures:  (e)  all  other  consumer 
loans:  (f)  loans  to  foreign  governments 
and  official  institutions;  and  (g)  all  other 
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loans.  Banks  with  foreign  offices  would 
also  continue  to  report  the  total  amount 
of  their  interest  and  fee  income  on  loans 
in  foreign  offices.  The  agencies  would 
retain  the  existing  Schedule  RI  reporting 
threshold  for  agricultural  loans  for 
banks  with  domestic  offices  only  and 
less  than  $300  million  in  assets.  These 
banks  would  not  be  required  to  report 
interest  and  fee  income  on  "Loans  to 
finance  agricultural  production  and 
other  loans  to  farmers"  if  these  loans  are 
less  than  or  equal  to  5  percent  of  total 
loans.  In  addition,  a  request  for 
comment  on  the  reporting  of  loan 
income  by  loan  category  by  banks  with 
domestic  offices  only  and  less  than  $25 
million  in  assets  is  addressed  in  section 
V.B.  below. 

(b)  The  method  of  reporting  tax- 
exempt  income  firom  loans  and  leases  to 
states  and  political  subdivisions  in  the 
U.S.  used  by  banks  that  currently  file 
the  FFIEC  034  would  be  extended  to  all 
banks.  Thus,  the  agencies  are  proposing 
to  have  all  banks  report  the  combined 
amount  of  their  tax-exempt  loan  and 
lease  income  in  a  single  income 
statement  Memorandum  item.  This 
would  mean  that,  going  forward,  the 
body  of  the  income  statement  (Schedule 
RI)  would  contain  only  a  single  item 
(item  l.b)  for  income  from  lease 
financing  receivables  and  it  would  no 
longer  contain  any  items  for  income  on 
"Obligations  (other  than  securities  and 
leases)  of  states  and  political 
subdivisions  in  the  U.S." 

(c)  The  categories  of  securities  for 
which  interest  and  dividend  income 
would  be  collected  would  be  uniform 
for  all  banks  and  would  correspond 
with  the  securities  categories  for  which 
quarterly  averages  are  collected  in 
Schedule  RC-K.  in  addition,  the  number 
of  categories  of  securities  income  that 
banks  are  required  to  report  would  be 
reduced  or  remain  the  seune.  Banks 
would  report  their  income  for  the  three 
following  categories  of  securities  in  the 
body  of  die  income  statement:  (a)  U.S. 
Treasury  securities  and  U.S. 
Government  agency  obligations;  (b) 
mortgage-backed  securities;  and  (c)  all 
other  securities.  Banks  would  report 
their  "Income  on  tax-exempt  securities 
issued  by  states  and  political 
subdivisions  in  the  U.S."  in  a  new 
income  statement  Memorandum  item 
rather  than  in  tiie  income  statement 
(Schedule  RI)  itself. 

(d)  The  agencies  are  proposing  to  add 
a  new  item  for  "Other  interest  income" 
to  the  interest  income  section  of 
Schedule  RI.  This  new  item  would  be 
used  for  reporting  interest  income  on 
assets  other  than  those  properly 
reported  in  items  1  through  5  of  the  Call 
Report  balance  sheet  (Schedule  RC), 


e.g.,  interest  income  on  interest-only 
strips  receivable  (not  in  the  form  of  a 
security)  that  are  reported  in  Schedule 
RC-F,  item  3.  In  addition,  because  this 
proposed  new  item  is  currently 
included  in  the  interest  income  section 
of  the  income  statement  in  the  Board's 
FR  Y-9C  bank  holding  company  report, 
this  change  would  increase  the 
uniformity  between  that  report's  income 
statement  and  Call  Report  Schedule  RI. 

(e)  The  separate  interest  expense 
items  for  interest  on  "Money  market 
deposit  accounts"  and  "Other  savings 
deposits"  (items  2.a.{2){a)  and  (b)  on  the 
FFIEC  032,  033,  and  034;  items 
2.a.(l)(b)(l)  and  (2)  on  the  FFIEC  031) 
would  be  combined.  Banks  would 
report  an  interest  expense  item  for 
interest  on  all  "Savings  deposits." 

(f)  Item  4.a,  "Provision  for  credit 
losses,"  would  be  revised  so  that  it 
includes  only  the  provision  for  loan  and 
lease  losses.  Banks  would  report  any 
provision  for  credit  losses  on  off-balance 
sheet  exposures  in  "Other  noninterest 
expense"  and  they  would  itemize  and 
describe  this  provision  in  Schedule  RI- 
E — Explanations,  if  it  is  significant. 

(g)  Item  4.b,  "Provision  for  allocated 
transfer  risk,"  would  be  eliminated  as  a 
specific  income  statement  item.  Banks 
would  report  any  provision  for  allocated 
transfer  risk  in  "Other  noninterest 
expense"  and  itemize  and  describe  it  in 
Schedule  RI-E  if  it  is  significant. 

(h)  Memorandum  item  12,  "Deferred 
portion  of  total  applicable  income  taxes 
included  in  Schedule  RI,  items  9  and 
11,"  would  be  deleted. 

(2)  For  banks  currently  filing  the 
FFIEC  031,  032.  and  033,  i.e.,  banks 
with  foreign  offices  or  with  total  assets 
of  $100  million  or  more: 

(a)  A  threshold  test  would  be  added 
to  determine  which  banks  should 
complete  Memorandimi  items  8. a 
through  8.d,  which  provide  a 
breakdown  of  trading  revenue  by  risk 
exposure.  At  present,  r^ardless  of  the 
amount  of  a  bank's  trading  revenue,  the 
bank  must  report  the  breakdown.  To 
take  a  more  risk-focused  approach  to 
reporting  this  information,  the  agencies 
are  proposing  to  require  that  only  those 
banks  that  reported  a  quarterly  average 
for  trading  assets  of  $2  million  or  more 
(in  Schedule  RC-K,  item  7)  for  any 
quarter  of  the  preceding  year  would 
report  the  trading  revenue  breakdown. 
This  is  the  same  threshold  test  proposed 
for  Schedule  RC-D — Trading  Assets  and 
Liabilities.  In  addition,  Section  m.C. 
below  discusses  the  agencies'  proposal 
to  collect  separate  information  on 
trading  revenue  from  cash  instruments 
from  banks  with  $5  billion  or  more  in 
notional  amount  of  derivatives. 


(b)  Memorandum  items  9. a  through 
9.C  request  banks  to  disclose  the  impact 
of  derivatives  held  for  purposes  other 
than  trading  on  interest  income,  interest 
expense,  and  noninterest  income 
(expense).  For  reporting  beginning  in 
2001  when  FASB  Statement  No.  133. 
Accounting  for  Derivative  Instruments 
and  Hedging  Activities,  is  in  effect,  the 
instructions  for  these  items,  and 
possibly  the  items  themselves,  will  need 
to  be  revised  because  all  derivatives  will 
be  reported  on  the  balance  sheet  at  fair 
value  and  the  accounting  for  fair  value 
and  cash  flow  hedges  under  Statement 
No.  133  differs  from  current  hedge 
accounting  practices.  The  agencies 
request  comment  on  how  the  existing 
instructions  for  Memorandum  items  9. a 
through  9.C,  or  these  three  items 
themselves,  should  be  modified  in 
response  to  Statement  No.  133.  In 
particular,  banks  are  encoiuaged  to 
describe  the  information  they  plan  to 
provide  for  internal  management 
purposes  on  the  effect  of  derivatives 
held  for  purposes  other  than  trading  on 
their  earnings. 

(3)  Banks  currently  filing  the  FFIEC 
031  and  032,  i.e.,  banks  with  foreign 
offices  or  with  total  assets  of  $300 
million  or  more,  must  report  the  amount 
of  "Credit  losses  on  off-balance  sheet 
derivatives"  in  Memorandum  item  10. 
With  all  derivatives  carried  on  the 
balance  sheet  at  fair  value  after  banks 
adopt  FASB  Statement  No.  133,  credit 
losses  related  to  derivatives  will  be 
reflected  in  the  fair  value  of  these 
instruments  and  no  allowances  for 
credit  losses  on  derivatives  should  be 
maintained.  Thus,  the  agencies  request 
comment  on  how  the  existing 
instructions  for  Memorandum  item  10 
shoidd  be  revised  in  response  to 
Statement  No.  133.  The  agencies  would 
be  especially  interested  in  comments 
explaining  how  banks  plan  to  measure 
and  report  credit  losses  on  derivatives 
for  internal  management  purposes. 

Schedule  RI-A — Changes  in  Equity 
Capita]:  For  all  banks: 

(1)  The  agencies  are  proposing  to 
change  the  manner  in  which  the 
previous  year-end  balance  of  equity 
capital  is  reported  in  this  schedule  so 
that  it  better  corresponds  with  how  this 
balance  is  presented  in  financial 
statements  prepared  in  accordance  with 
GAAP.  At  present,  banks  must  report 
the  "Total  equity  capital  originally 
reported"  in  the  Call  Report  for  the 
previous  year-end  in  item  1.  If  the  bank 
has  filed  any  amendments  to  this 
previous  year-end  Call  Report  that 
affected  its  originally  reported  total 
equity  capital,  these  equity  capital 
adjustments  are  reported  in  item  2,  and 
the  amended  equity  capital  balance  for 
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the  previous  vear-ond  is  reported  in 
item  3  The  agencies  are  proposing  to 
eliminate  item  2  antl.  in  effect,  have 
banks  report  what  is  now  reported  in 
item  3  as  their  previous  vear-end  ecjuity 
capital  balance.  Thus,  as  Schedule  RI- 
A  would  be  revised,  banks  would  report 
the  "Total  equity  capital  most  recentlv 
reported"  for  the  previous  year-end  in 
item  1.  Next,  the  agencies  propose  to 
combine  items  9.  "Cumulative  offe<:t  of 
changes  in  accounting  principles  from 
prior  vears.  '  and  10,  "(lorrections  of 
material  accounting  errors  from  prior 
years."  and  designate  the  combined 
items  as  item  2.  "Restatements  due  to 
corrections  of  material  accounting  errors 
and  changes  in  accounting  principles," 
of  revised  Schedule  RJ-A.  The  next  item 
in  revised  Schedule  Ri-A  (item  3) 
would  then  be  captioned  "Balance  end 
of  previous  calendar  year  as  restated." 

(2)  The  net  amount  of  a  bank's 
treasury  stock  transactions,  which  is 
now  included  in  item  5.  "Sale, 
conversion,  acquisition,  or  retirement  of 
capital  stock,  net."  would  bt!  reported  in 
a  new  item.  This  item  would  enable  the 
agencies  to  monitor  the  volume  and 
extent  of  this  activity  during  the  year-to- 
date  reporting  period.  Moreover,  this 
propo.sed  change  would  bring  the 
reporting  of  treasury  stock  transai:tions 
in  Schedule  RI-A  into  closer  conformity 
with  the  reporting  of  these  transactions 
in  the  corresponding  schedule  in  the 
Boards  FR  Y-9C  bank  holding  company 
report. 

(3)  Items  11. a.  "Change  in  net 
unrealized  holding  gains  (loss»?s)  on 
available-for-sale  securities."  and  1  lb.. 
"Change  in  accumulated  net  gains 
(losses)  on  cash  flow  hedges."  (and.  on 
the  FFIEC  031  only,  item  12.  "Foreign 
currency  translation  adjustments") 
would  be  combined  and  replaced  by  an 
item  for  "Other  comprehensive 
income."  This  item  would  also  includ*' 
any  minimum  pension  liability 
adjustment  recognized  during  the  year- 
to-date  in  accordance  with  (JAAP, 
which  banks  currently  have  to  report 
elsewhere  in  Schedule  RI-A.  Identifying 
"Other  comprehensive  income"  in  the 
changes  in  equity  capital  schedule  is 
consistent  with  FASB  Statement  No. 
130.  Rcportinii  Comprphfnsivf  Income 

In  addition,  banks  now  filing  the 
FFIEC  034.  i.e..  banks  with  domestic 
offices  only  and  less  than  $100  million 
in  total  assets,  would  begin  to  complete 
Schedule  RI-A  (juarterly  rather  than 
annually  as  of  December  31.  Sound 
financial  reporting  practices  dictate  that 
an  institution  prepare  a  year-to-date 
reconcilement  of  equity  capital  in  its 
workpapers  each  quarter  to  ensun?  that 
it  properly  measures  the  total  equity 
capital  to  be  reported  on  the  Call  Report 


balance  sheet.  Thus,  completing 
Schedule  RI-A  each  quarter  should  not 
represent  a  significant  increa.se  in 
burden  for  most  banks  that  file  the 
FFIEC  034.  Compared  to  annual 
reporting,  quarterly  completion  of  this 
schedule  should  also  improve  the 
accuracy  of  the  reported  data  by 
enabling  the  agencies  to  more  promptly 
identify  any  direct  entries  to  equity 
capital  that  should  have  been  recorded 
in  earnings  or  another  account.  In 
addition,  banks  that  file  the  FFIEC  034 
currently  report  the  amount  of  cash 
dividends  declared  during  the  calendar 
year-to-date  in  Schedule  RI. 
Memorandum  item  5.  in  the  quarters 
when  they  do  not  complete  Schedule 
RI-A.  As  part  of  this  proposed  change. 
Memorandum  item  5  would  be  deleted. 

Schedule  RI-B—Charge-Offs  and 
Recoveries  on  Loans  and  Leases  and 
Changes  in  Allowance  for  Credit  Losses: 
For  all  banks: 

(1)  The  proposed  changes  to  the 
categories  of  loans  and  leases  for  which 
charge-offs  and  recoveries  are  reported 
in  Part  I  of  this  schedule  would  be  the 
same  as  those  discussed  above  for  past 
due  and  nonaccrual  loans  and  leases  in 
Schedule  RC-N.  Thus,  the  loan  and 
lease  categories  in  Schedule  Rl-B,  part 
I.  would  be  defined  uniformly  for  all 
banks  using  the  standard  definitions 
from  the  loan  schedule  (Schedule  RC- 
C),  but  banks  with  foreign  offices  or 
with  S300  million  or  more  in  total  assets 
would  provide  more  detail  for  certain 
loan  categories  and  f(5r  leases  than  other 
banks  would.  As  pn^viously  mentioned, 
this  proposed  change  would  end  the 
separate  loan  reporting  scheme  for 
banks  currently  filing  the  FFIEC  033  and 
034  which  permits  these  banks  to  define 
for  themselves  the  composition  of  the 
general  loan  categories  used  in  Schedule 
RI-B.  part  I.  Thus,  banks  would  report 
past  due  and  nonaccrual  information  for 
the  following  categories  of  loans  and 
leases:  (a)  Loans  secured  by  real  estate 
using  the  current  breakdown  from 
Mc'moranda  item  5;"  (b)  loans  to 
depository  institutions  and  acceptances 
of  other  banks;  (c)  loans  to  finance 
agricultural  production  and  other  loans 
to  farmers  (except  as  noted  below);  (d) 
commercial  and  industrial  loans;  (e) 
credit  cards  to  individuals  for 
household,  family,  and  other  personal 
expenditures;  (f)  all  other  consumer 
loans;  (g)  loans  to  foreign  governments 


"  In  .ulililKin  lii  Ihf  ( iili'XciriH).  of  Iuhiis  m'(  iirt'ii  by 
rtitl  rsliiti'  III  Ihi"  (  urri'nt  brnHk.ciov\ii.  hanks  ih.it  file 
thi!  KFIEC  O.tl .  1  !•  .  bank.s  with  fnrrixn  nfTu  cs. 
would  alsii  si'pariitflv  r<'p<ir1  Iheir  i  har){i'-( iff s  ami 
rot-overiKs  nn  Uians  sf(  iire<i  by  rnal  estate  in  foreign 
offices,  but  thev  woulii  no  longer  separatelv  report 
their  (harge-offs  and  rtn  overies  on  loans  secured  h\ 
ri'al  estate  l<i  I    .S   adiiressees 


and  official  institutions,  (h)  all  other 
loans,  and  (i)  lease  financing 
receivables. 

Banks  with  foreign  offices  and  banks 
with  domestic  offices  only  and  S300 
million  or  more  in  assets  would  also 
continue  to  report  past  due  and 
nonaccrual  information  for:  (a)  Loans 
secured  by  real  estate  to  non-U. S. 
addressees;  (b)  loans  to  foreign  banks; 
(c)  commercial  and  industrial  loans  to 
non-U. S.  addressees;  and  (d)  lease 
financing  receivables  of  non-U. S. 
addressees.  The  agencies  would  retain 
the  existing  Schedule  Rl-B.  part  I. 
reporting  threshold  for  agricultural 
loans  for  banks  with  domestic  offices 
onlv  and  less  than  $300  million  in 
assets.  These  banks  would  not  be 
required  to  report  past  due  and 
nonaccrual  data  for  "Loans  to  finance 
agricultural  production  and  other  loans 
to  farmers"  if  these  loans  are  less  than 
or  equal  to  5  percent  of  total  loans. 

(2)  The  scope  of  part  II  would  be 
revised  to  cover  changes  in  the 
allowance  deleted. for  loan  and  lease 
losses  rather  than  the  entire  allowance 
for  credit  losses.  In  addition,  similar  to 
the  proposal  discussed  above  for 
Schedule  RI-A — Changes  in  Equity 
Capital,  the  agencies  would  change  the 
manner  in  which  the  previous  year-end 
balance  of  the  allowance  is  reported  in 
Schedule  RJ-B.  part  II.  so  that  it  better 
corresponds  with  its  presentation  in 
financial  statements  prepared  in 
accordance  with  GAAP.  At  present, 
banks  report  the  balance  of  the 
allowance  as  "originally  reported"  in 
their  previous  year-end  Call  Report  in 
item  1.  The  effects  of  any  amendments 
to  the  previous  year-end  Call  Report  on 
the  allowance  as  originally  reported  are 
included  in  item  5.  "Adjustments."  The 
agencies  are  proposing  to  revise  item  1 
to  eliminate  the  need  to  report  these 
adjustments  from  amended  Call  Reports 
in  item  5.  Thus,  banks  would  report  the 
"Balance  most  recently  reported"  for  the 
previous  year-end  allowance  for  loan 
and  lease  losses  in  item  1. 

In  addition,  banks  now  filing  the 
FFIEC  034.  i.e..  banks  with  domestic 
offices  only  and  less  than  $100  million 
in  total  assets,  would  begin  to  complete 
Schedule  RI-B.  part  II.  quarterly  rather 
than  annually  as  of  December  31  for  the 
same  reasons  cited  above  in  the 
discussion  of  quarterly  reporting  of 
Schedule  Rl-A.  The  principal  items  that 
enter  into  the  year-to-date 
reconcilement  of  the  allowance  for  loan 
and  lease  losses  are  charge-offs. 
recoveries,  and  the  provision  for  loan 
and  lease  losses,  all  of  which  each  bank 
already  reports  quarterly.  Thus, 
completing  Schedule  RI-B.  part  II.  each 
quarter  should  not  represent  a 
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significant  increase  in  biu-den  for  most 
banks  that  file  the  FFIEC  034. 

Schedule  RI-D — Income  From 
International  Operations  (FFIEC  031 
only): 

(1)  In  part  I — Estimated  Income  From 
International  Operations,  the  reporting 
of  interest  income  and  expense  by 
booking  location  and  related 
adjustments  in  items  1  and  2  would  be 
streamlined  and  replaced  with  items 
that  are  more  consistent  with  the 
approach  used  in  the  remainder  of  part 
I  for  hiternational  operations.  Thus, 
those  banks  that  are  required  to 
complete  this  schedule  would  report 
their  "Gross  interest  income"  and  their 
"Gross  interest  expense"  attributable  to 
international  operations.  From  these 
two  figures,  banks  would  report  their 
"Net  interest  income  attributable  to 
international  operations."  Because  of 
this  streamlined  approach, 
Memorandum  items  1  and  2  on 
intracompany  interest  income  and 
expense,  respectively,  would  be  deleted. 

(2)  Part  II — Supplementary  Details  on 
Income  from  International  Operations, 
which  has  been  collected  to 
accommodate  certain  data  needs  of  the 
Departments  of  Commerce  and 
Treasury-,  would  be  eliminated. 

Schedule  RI-E — Explanations:  For  all 
banks: 

(1)  The  requirement  that  banks 
itemize  and  describe  significant 
components  of  other  noninterest  income 
and  other  noninterest  expense  in  items 

1  and  2  would  be  retained.  However, 
similar  to  proposals  discussed  above  for 
Schedules  RC-F,  RC-G,  and  RC-L,  the 
agencies  propose  to  add  preprinted 
captions  for  the  most  commonly 
itemized  and  described  categories  of 
other  noninterest  income  and  expense. 
Blank  text  fields  like  those  presently 
contained  in  items  1  and  2  would  be 
retained  for  noninterest  income  and 
expense  items  not  specifically  covered 
in  the  preprinted  captions.  Furthermore, 
the  agencies  request  comment  on  the 
current  thresholds  for  itemizing  and 
describing  significant  components  of 
other  noninterest  income  and  other 
noninterest  expense,  i.e.,  10  percent  of 
the  total  amount  reported  for  other 
noninterest  income  and  other 
noninterest  expense,  respectively.  In 
particular,  the  agencies  request 
comment  on  whether  it  would  be  more 
appropriate  to  base  the  threshold  for 
itemizing  and  describing  significant 
components  of  both  other  noninterest 
income  and  other  noninterest  expense 
on  the  sum  of  "Net  interest  income" 
plus  "Total  noninterest  income." 

(2)  Item  2. a,  "Amortization  expense  of 
intangible  assets,"  would  be  moved 
from  Schedule  RI-E  to  the  income 


statement  (Schedule  RI),  where  it  would 
be  split  into  separate  items  for 
"Amortization  expense  of  intangible 
assets  (excluding  goodwill)"  in  the 
noninterest  expense  section  and 
"Goodwill  charges."  This  latter  item 
would  be  reported  on  a  net-of-tax  basis 
and  placed  after  item  10,  whose  caption 
would  be  revised  to  read  "Income  (loss) 
before  goodwill  charges,  extraordinary 
items,  and  other  adjustments."  The 
"Goodwill  charges"  item  would  be 
followed  by  a  new  item  captioned 
"Income  (loss)  before  extraordinary 
items  and  other  adjustments."  The 
agencies  are  proposing  these  changes  in 
response  to  the  FASB's  proposed 
accounting  standard.  Business 
Combinations  and  Intangible  Assets, 
which  requires  this  method  of  financial 
statement  presentation  for  goodwill 
charges  and  the  amortization  expense 
for  intangible  assets  other  than 
goodwill.  The  agencies  will  monitor  the 
progress  of  this  proposed  accounting 
standard  in  order  to  ensure  that  the 
presentation  of  these  items  in  the  Call 
Report  income  statement  conforms  to 
the  presentation  required  by  the  FASB's 
final  standard  on  business  combinations 
and  intangible  assets. 

(3)  To  conform  to  the  changes 
proposed  above  for  Schedules  RI-A  and 
RI-B: 

(a)  Item  4.  "Equity  capital  adjustments 
from  amended  Reports  of  Income  (from 
Schedule  RI-A,  item  2)."  would  be 
deleted. 

fb)  Items  5,  "Cumulative  effect  of 
changes  in  accounting  principles  from 
prior  years  (from  Schedule  RI-A,  item 
9)."  and  6,  "Corrections  of  material 
accounting  errors  from  prior  years  (from 
Schedule  RI-A,  item  10),"  would  be 
combined  and  recaptioned  as 
"Restatements  due  to  corrections  of 
material  accounting  errors  and  changes 
in  accounting  principles  from  prior 
years  (from  Schedule  RI-A.  item  2)." 

(c)  "The  scope  of  item  8  would  be 
revised  to  cover  "Adjustments  to 
allowance  for  loan  and  lease  losses 
(from  Schedule  RI-B,  part  II,  item  4)." 

As  the  preceding  listing  of  proposed 
revisions  shows,  even  though  the 
agencies  are  proposing  to  reduce  the 
number  of  different  versions  of  the  Call 
Report  from  four  to  two,  there  will 
continue  to  be  differences  in  the  amount 
of  information  that  banks  will  be 
required  to  report  to  the  agencies.  These 
differences  are  primarily  based  on 
whether  a  bank  has  any  foreign  offices 
(as  defined  in  the  Call  Report 
instructions)  and  on  a  bank's  total 
assets.''  For  example.  Schedule  RC-A — 


Cash  and  Balances  Due  From  Depositon 
Institutions  would  be  completed  bv  all 
banks  with  foreign  offices  or  with  $300 
million  or  more  in  total  assets.  In  some 
cases,  the  threshold  for  determining 
which  banks  must  report  certain 
information  is  based  on  other  criteria. 
For  example,  to  implement  a  more  risk- 
focused  approach  to  the  reporting  of 
trading  activity,  the  agencies  are 
proposing  that  banks  (with  foreign 
offices  or  with  $100  million  or  more  in 
total  assets)  that  reported  a  quarterly 
average  for  trading  assets  of  $2  million 
or  more  (in  Schedule  RC-K.  item  7)  for 
any  quarter  of  the  preceding  year  must 
complete  Schedule  RC-D — Trading 
Assets  and  Liabilities  each  quarter  of  the 
current  year. 

However,  questions  have  been  raised 
as  to  whether  using  reporting 
thresholds,  other  than  those  based  on 
total  assets  or  other  readily  available 
information  that  all  banks  must  report, 
is  an  effective  method  for  exempting 
banks  from  reporting  certain 
information  in  the  Call  Report  and 
thereby  reducing  reporting  burden.  For 
example,  if  the  agencies  ask  banks  to 
report  the  amount  of  a  certain  type  of 
asset  only  if  a  bank  has  more  than  a 
specified  dollar  amount  of  this  type  of 
asset,  is  this  less  burdensome  than 
simply  requiring  all  banks  to  report  the 
amount  of  this  type  of  asset?  In  other 
words,  what  effect  would  Call  Report 
reporting  thresholds  of  this  type  have  on 
the  reporting  burden  imposed  on 
individual  banks  and  on  banks  as  a 
whole? 

B.  Proposed  New  Regulatory  Capital 
Reporting  Approach 

The  agencies  propose  to  revise  the 
regulatory  capital  schedule  (Schedule 
RC-R)  by  incorporating  many  of  the 
reporting  concepts  of  the  Call  Report's 
optional  regulatory  capital  worksheet  as 
well  as  some  of  those  contained  in  the 
regulator^'  capital  schedule  currently 
filed  by  bank  holding  companies  on  the 
FR  Y-9C  report  form.  Under  the 
agencies'  proposal,  all  banks  would  be 
required  to  complete  the  entire  revised 
regulatory'  capital  schedule. 

In  general,  the  proposed  revised 
format  would  use  a  systematic,  step-by- 
step  "building  block"  approach  under 
which  all  banks  would  report  the 
various  components  and  adjustments 
that  determine  Tier  1,  Tier  2.  and  total 
capital,  as  well  as  risk-weighted  assets. 
This  means  that  all  bank  capital  ratios — 
the  Tier  1  leverage  ratio,  the  Tier  1  risk- 
based  capital  ratio,  and  the  total  risk- 
based  capital  ratio — would  be  derived 


"  Unless  otherwise  specified,  the  measurement 
date  for  determining  whether  a  bank  meets  a 


particular  reporting  threshold,  such  as  the  total 
assets  threshold,  is  June  30  of  the  preceding  year. 
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directly  from  the  items  that  bank.s  report 
on  this  schedule.  These  ratios  would 
also  be  disc  losed  in  the  st:hedule.  To 
eliminate  redundant  reporting,  the 
agencies  expect  that  the  Call  Report 
preparation  software  products  used  hv 
most  banks  would  automatically  take, 
i.e.,  carry  forward,  the  carrying  yalues  of 
all  on-balanc:e  sheet  asset  values  and  the 
face  yalue  or  notional  amount  of  most 
off-balance  sheet  items  used  in  the 
capital  calculations  from  other  art<as  of 
the  Call  Report  and  enter  these  amounts 
into  the  proposed  revised  schedide. 
These  carried-forward  values  would 
function  as  "control  totals"  and  banks 
would  allocate  these  amounts  to  the 
appropriate  risk  weight  categories  in 
accordance  with  the  risk-based  capital 
guidelines 

Currently,  banks  with  total  assets  of 
less  than  $1  billion  that  have  total 
capital  greater  than  or  equal  to  8  percent 
of  "adjusted  total  as.sets,"  as  defined, 
need  to  complete  only  existing  items  1- 
3.f  on  Schedule  RC-R.  All  other  banks 
must  complete  the  current  version  of 
Schedule  RC-R  in  its  entirety.  Existing 
item  3  requires  the  reporting  of  the 
major  capital  categories — Tier  1.  Tier  2, 
Tier  '.i.  and  total  risk-based  capital — as 
well  as  risk-weighted  assets  and  average 
total  ass(!ts,  which  is  used  in  the  Tier  1 
leverage  ratio.  The  amounts  reported  in 
these  existing  items  should  Vie  the 
amounts  determined  by  banks  for  their 
own  internal  capital  aucdvses  i:onsistent 
with  the  applicablt!  capital  standards. 
These  items.  /  e  .  items  3. a  through  3.f. 
are  so-called  "self-reportiid "  t:apital 
items.  The  first  part  of  the  proposed 
revised  regulatory  capital  schedult; 
would  essentially  replicate  the  steps 
that  banks  are  already  going  through  to 
determine  the  major  capital  categories 
on  a  "self-reported"  basis  and  therefore 
should  not  impose  significant  additional 
reporting  burden.  Moreover,  to  facilitate 
this  proposeil  step-by-step  "building 
block"  approach  to  computing  these 
capital  categories,  the  agencies  propose 
to  move  a  number  of  items  that  are 
collected  principally  for  regulatory 
capital  calculation  purposes  from  their 
currently  scattered  loi;ations  in  other 
Call  Report  schedules  to  their  more 
logical  position  in  the  proposed  revised 
capital  schedule.  For  example,  the  item 
for  "Deferred  tax  assets  disallowed  for 
regulatory  capital  purposes"  that  is 
currently  collected  in  Schedule  RC-F — 
Other  Assets,  would  now  be  included  in 
the  proposed  revised  Schedule  RC-R.  In 
addition,  existing  Schedule  RC-R  items 
2. a  and  2.b.  which  require  the  reporting 
of  qualifying  limited-life  capital 
instruments  that  are  includible  in  Tier 
2  capital,  would  be  collected  on  a 


combined  basis  in  the  proposed  revised 
sc:hedule. 

Existing  items  4-9  of  Schedule  RC-R 
would  be  replaced  with  a  format  that 
closely  resembles  the  format  of  Part  2  of 
the  current  Call  Report  optional 
regulatory  capital  worksheet  (and 
portions  of  .Schedule  HC-I  of  the  bank 
holding  company  PR  Y-9C  report). 
Banks'  Call  Report  software  would  take 
the  carrying  values  of  banks'  balance 
sheet  asset  categories,  as  reported  on 
Schedule  RC.  and  automatically  cam' 
these  amounts  forward  to  column  A  of 
the  on-balance  sheet  portion  of  the 
proposed  revised  capital  .schedule. 
Banks  would  then  allocate  these  asset 
values  to  the  appropriate  risk  weight 
categories  in  accordance  with  the  risk- 
based  capital  guidelines  to  the  same 
extent  that  they  do  at  present  for  their 
own  internal  capital  analyses,  which  is 
part  of  the  same  proc:ess  banks  currently 
use  when  determining  net  risk-weighted 
assets  for  "self-reported  "  item  3.d.(l)  of 
.Schedule  RC-R.'"  During  the  allocation, 
column  B  of  the  on-balance  sheet 
portion  of  the  proposed  schedule  would 
be  used  bv  banks  to  report  assets  that 
are  not  subject  to  risk  weighting  under 
the  capital  guidelines.  For  banks  that 
currently  complete  Schedule  RC-R  in 
its  entirety,  column  B  would  be 
equivalent  to  existing  item  8  of 
.Schedule  Rf:-R. 

Similarly,  banks'  Call  Report  software 
would  automatically  take  the  face  value 
or  notional  amount  of  those  off-balance 
sheet  items  included  in  the  calculation 
of  risk-weighted  assets  that  are  reported 
elsewhere  in  the  Call  Report  (generally, 
in  Sc;hedule  RC-L)  and  include  these 
amounts  in  column  A  of  the  off-balance 
sheet  portion  of  the  proposed  regulatory 
c:apital  schedule   However,  banks  would 
need  to  separately  identify  the  amounts 
(if  their  Iow-IpvpI  rec;ourse  transac.tions 
and  other  financial  assets  sold  with 
recourse  The  Call  Report  software 
prcjducts  would  likely  embed  the  credit 
conversion  factors  applicable  to  the 
various  off-balance  sheet  items  into  the 
software  for  this  schedule. ' '  The 


'  '  tnr  riNktwM'il  1  .ipii.il  |iiir[>o.>fs.  Iwiiks  nrf  imi 
rR()iiir''c1  tn  uliTiliK  HH(  li  oii-tMl.uur  sheet  asst'l  and 
i)ff-l)Hlrtii(  I'  shfct  itt'iii  lli.il  inialifiHs  for  h  risk 
v^l!l^ht  nf  |i>ss  Ihriti  10()  piTi  I'lit  CiO  piTi  Hill  for 
ilcrivalUfs)   Thus,  vvhfii  i  omplctniK  the  prupost'd 
ri'visnd  Sihi'duii'  K(.-K.  t'ai  h  Iwnk.  would  divide  for 
ilsulf  how  di'tad'-d  an  analysis  of  lis  assets  and  off- 
lialani  tr  shK«l  items  it  wishes  to  perform  .uid  how 
iiianv  of  the  spot  ifii  lower  risk-weighted  items  II 
wishes  to  ideiitifv   In  other  words,  a  hank  can  pu  k 
and  idioose  among  the  as,set  items  and  the  credit 
equivalent  amounts  of  off-balam  e  sheet  items  that 
have  a  risk  weight  that  is  less  than  the  maximum 
and  risk-weight  them  «(  cordingly.  or  simply  nsk- 
weiglit  some  or  all  of  these  items  at  a  100  percent 
risk  weight  ISO  perttjnt  for  dCTivstivesI 

' '  For  the  retained  recourse  on  financial  assets 
sold  with  low-level  recourse,  banks  would  have  the 


software  should  then  calculate  the 
credit  equivalent  amount  for  each  off- 
balance  sheet  item  (column  B)  by 
multiplying  the  face  or  notional  amount 
by  the  credit  conversion  factor.  Banks 
would  next  allocate  the  credit 
equivalent  amounts  to  the  appropriate 
risk  weight  categories  like  they  do  for 
their  own  internal  risk-based  capital 
analyses  '-  As  with  the  on-balance  sheet 
items,  banks  must  currently  follow  this 
same  allocation  process  for  their  off- 
balance  sheet  items  in  order  to  complete 
the  calculation  of  their  net  risk- 
weighted  assets  for  "self-reported"  item 
3.d.(l)  of  Schedule  RC-R. 

An  advantage  to  this  "building  block  " 
approach  is  that  banks,  the  agencies, 
and  other  Call  Report  users  would  be 
assured  that  the  sum  of  the  amounts 
allocated  to  each  risk  weight  category 
(plus  the  on-balance  sheet  items  not 
subject  to  risk  weighting)  would  agree  to 
the  balance  sheet  total  for  each  asset 
category  and  the  credit  equivalent 
amount  for  each  off-balance  sheet  item. 
This  type  of  approach  has  been  used  for 
many  years  in  the  bank  holding 
company  FR  Y-9C  report  and.  from 
comments  the  agencies  have  received  in 
the  past,  seems  to  be  the  preferred  risk- 
based  capital  reporting  format  by 
bankers  who  must  complete  both  the 
Call  Report  and  the  FR  Y-9C. 
Furthermore,  via  the  Call  Report 
preparation  software  products  used  by 
most  banks,  a  large  portion  of  the  inputs 
to  the  proposed  schedule's  risk- 
weighting  process  for  both  on-  and  off- 
balance  sheet  items  would  be  taken 
automatically  from  other  parts  of  the 
Call  Report.  These  software  products 
should  also  perform  the  final 
c:alculation  of  total  risk-weighted  assets 
as  well  as  the  risk-based  and  leverage 
c;apital  ratios  reportc^d  in  the  proposed 
sc:hedule.  Thus,  the  power  of  the 
software  should  help  minimize 
reporting  burden. 

Overall,  the  agencies  believe  that  the 
proposed  revisions  to  the  regulatory 
capital  schedule  of  the  Call  Report 
provide  a  rational,  systematic  approach 
to  reporting  the  elements  of  capital  as 
Well  as  the  c;omponents  of  risk-weighted 
assets.  The  proposed  approach  should 
offer  both  enhanced  and  efficient 


dhilit\  to  apply  their  mstitutionspet  ifir  factors  If 

they  use  the  "direct  reduction  method"  for 

I  (inverting  low-level  exposures  to  credit  equivalent 

amounts 

'-'  For  example,  if  a  hank  has  $100  fai  e  value  of 
performance  standby  letters  of  credit  and  the  credit 
conversion  factor  for  these  letters  of  credit  is  50 
p«rt:ent.  then  the  credit  equivalent  amount  is  $50. 
The  bank  would  assign  the  credit  equivalent 
amount  of  $50  to  the  appropriate  risk  weight 
categories  according  to  the  obligor  or.  if  relevant, 
the  guarantor  or  the  nature  of  the  collateral  in 
accordance  with  the  risk-based  capital  guidelines 
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reporting  for  both  banks  and  Call  Report 
users. 

///.  Proposed  New  Information 

In  addition  to  streamlining  the 
existing  Call  Report  requirements  by 
eliminating  information  that  is  no 
longer  of  significant  value,  the  agencies 
are  also  endeavoring  to  improve  the 
relevance  of  the  Call  Report  by 
identifying  new  types  of  information 
that  are  considered  critical  to  the 
agencies'  supervisory  data  needs  going 
forward.  In  so  doing,  the  agencies  have 
focused  primarily  on  new  activities  and 
other  recent  developments  that  may 
expose  institutions  to  new  or  different 
types  of  risk.  The  agencies  expect  that 
most  of  the  proposed  new  reporting 
requirements  discussed  below  will 
affect  a  relatively  small  percentage  of 
banks  because  of  the  limited  number  of 
institutions  that  are  involved  in  the 
activities  these  reporting  requirements 
address. 

Furthermore,  by  proposing  to 
implement  the  following  new  reporting 
requirements  in  the  same  reporting 
period  as  the  Call  Report  streamlining 
changes,  banks  will  be  able  to  make  all 
of  the  necessary  systems  changes  at  one 
time.  The  agencies  believe  that 
combining  these  various  types  of 
revisions  into  a  single  package  should 
result  in  lower  start-up  costs  and 
reporting  burden  for  banks  from  a 
systems  perspective. 

The  agencies  are  currently  reviewing 
various  provisions  of  the  Gramm-Leach- 
Bliley  Act  (Pub.  L.  106-102.  codified  at 
15  U.S.C.  6801  et  seq.),  which  was 
signed  into  law  on  November  12,  1999. 
Because  of  the  new  affiliations  that 
banks  are  permitted  to  have  and  the  new 
activities  in  which  banks  and  bank 
subsidiaries  may  engage,  the  agencies 
may  need  to  implement  changes  to  the 
Call  Report  in  the  future  on  account  of 
this  new  law. 

A.  Subprime  Loans 

Subprime  lending  is  a  high-risk 
activity  that  poses  increased  risk  to  the 
institutions  involved  and  to  the  deposit 
insurance  funds  if  appropriate 
safeguards  are  not  in  place.  Insured 
institutions  have  increasingly  entered 
the  subprime  lending  market  in  recent 
years,  and  industry  analysts  predict  that 
many  nonbank  subprime  specialists  will 
seek  to  be  acquired  by  insured 
institutions  to  take  advantage  of  the 
relatively  less  expensive,  more  stable 
funding  source  that  insured  deposits 
provide.  The  exact  number  of 
institutions  involved  in  subprime 
lending  is  not  known  with  certainty: 
however,  the  FDIC  has  estimated  that 
approximately  150  insured  institutions 


currently  have  significant  exposures  in 
the  subprime  lending  business.  Despite 
a  favorable  economic  environment,  a 
disproportionate  number  of  insured 
institutions  that  engage  in  subprime 
lending  are  problem  institutions.  The 
estimated  number  of  insured  subprime 
lenders  represents  just  over  one  percent 
of  all  insured  institutions,  yet  they 
account  for  nearly  20  percent  of  all 
problem  institutions. 

The  actual  extent  of  insured 
institutions'  involvement  in  subprime 
lending  is  not  known  because  there  is 
no  periodic  reporting  of  this  activity  to 
the  banking  agencies.  The  estimates  that 
have  been  made  come  from  examination 
data,  but  the  quality  and  timeliness  of 
the  subprime  lending  data  gleaned  from 
examination  reports  is  constrained  by 
inconsistent  reporting  and  by  the  length 
of  the  examination  cycle.  The  issue  of 
timeliness  is  particularly  troublesome 
from  a  safety  and  souncijiess 
perspective,  since  subprime  lending 
tends  to  be  a  volume-oriented  business 
that  encourages  rapid  portfolio  growrth. 
Consequently,  there  is  no  reliable  way 
to  regularly  monitor  individual 
institutions'  subprime  lending 
programs.  In  several  instances,  this  has 
resulted  in  the  unexpected  and  severe 
deterioration  in  the  condition  of  an 
institution  from  one  examination  to  the 
next. 

Accordingly,  the  agencies  are 
proposing  to  add  a  number  of  new  items 
to  the  Call  Report  on  subprime  lending. 
These  proposed  items  would  make 
possible  the  early  detection  and  proper 
supervision  of  subprime  lending 
programs  through  offsite  monitoring 
procedures.  Banks  involved  in  subprime 
lending  would  report  quarter-end  data 
for  the  following  eight  categories  of 
subprime  loans  in  their  ioan  portfolios: 
(1)  Revolving,  open-end  loans  secured 
by  1-4  family  residential  properties 
extended  under  lines  of  credit.  (2) 
closed-end  loans  secured  by  first  liens 
on  1—4  family  residential  properties.  (3) 
closed-end  loans  secured  by  junior  liens 
on  1-4  family  residential  properties.  (4) 
loans  secured  by  other  properties.  (5) 
credit  cards  to  individuals  for 
household,  family,  and  other  personal 
expenditures,  (6)  consumer  loans 
secured  by  automobiles,  (7)  other 
consumer  loans,  and  (8)  other  subprime 
loans.  This  information  would  be 
reported  in  new  Memorandum  items  in 
the  loan  schedule  (Schedule  RC-C,  part 
I).  Thus,  for  example,  the  proposed 
Memorandimi  item  for  subprime  closed- 
end  loans  secured  by  first  liens  on  1^ 
family  residential  properties  should 
contain  all  subprime  loans  that  are 
included  in  Schedule  RC-C,  part  I,  item 
l.c.(2)(a).  Banks  involved  in  subprime 


lending  would  also  report  their  past  due 
and  nonaccrual  subprime  loans  and  the 
year-to-date  charge-offs  and  recoveries 
on  these  loans  in  new  Memorandum 
items  in  Schedules  RC-N  and  Rl-B.  part 
I.  In  these  two  areas,  two  broader  loan 
categories  would  be  used:  loans  secured 
by  real  estate  and  loans  not  secured  bv 
real  estate. 

The  quality-  and  validity  of  the 
proposed  subprime  lending  information 
to  be  collected  in  the  Call  Report  hinges 
on  a  workable  definition  of  subprime 
lending.  Furthermore,  subprime  loans 
could  be  defined  on  the  basis  of  either 
(a)  loan  portfolios  or  programs  that 
possess  certain  characteristics  or  (b) 
individual  loans  with  these 
characteristics.  Whether  the  portfolio  or 
program  approach  or  the  individual 
loan  approach  ultimately  is  adopted,  the 
agencies  are  proposing  the  following 
definition  of  subprime  loans  for 
purposes  of  reporting  information  on 
these  loans  in  the  Call  Report: 

Subpiime  loans  are  extensions  of  credit  to 
borrowers  who.  af  the  time  of  the  loan's 
origination,  exhibit  characteristics  indicating 
a  significantly  higher  risk  of  default  than 
traditional  bank  lending  customers.  Risk  of 
default  may  be  measured  by  traditional  credit 
risk  measures,  e.g.,  credit/repa\Tnent  history 
and  debt-to-income  levels,  or  bv  alternative 
measures  such  as  credit  scores.  Subprime 
borrowers  represent  a  broad  spectrum  of 
debtors  ranging  from  those  who  have 
exhibited  repayment  problems  prior  to 
origination  of  their  loans  due  to  an  adverse 
event,  such  as  job  loss  or  medical  emergency, 
to  those  v^ho  persistently  mismanage  their 
finances  and  debt  obligations.  Subprime 
lending  does  not  include  loans  to  borrowers 
who  have  had  minor,  temporary  credit 
difficulties  since  the  origination  of  their 
loans  but  are  now  current.  Subprime  loans 
may  take  the  form  of  direct  extensions  of 
credit:  loans  purchased  from  other  lenders, 
including  delinquent  or  credit  impaired 
loans  purchased  at  a  discount;  and 
automobile  or  other  financing  paper 
purchased  from  other  lenders  or  dealers. 

The  agencies  invite  comment  on  all 
aspects  of  the  proposed  new  Call  Report 
items  on  subprime  lending.  In 
particular,  the  agencies  seek  comment 
on  the  proposed  definition  of  subprime 
loans  generally  and  on  the  following 
issues  relating  to  this  definition: 

(1)  Should  all  individual  subprime 
loans  be  reported  in  the  proposed  new 
Call  Report  items  or  shoidd  only  those 
subprime  loans  that  are  held  in  a 
segregated  portfolio  or  program  be 
reported?  Do  you  foresee  any  difficulties 
in  reporting  individual  subprime  loans 
or  segregated  groups  of  subprime  loans? 

(2)  Based  on  the  proposed  definition 
of  subprime  loans  above,  approximately 
what  percentage  of  your  bank's  loan 
portfolio  would  currendy  be  categorized 
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as  subprime?  Using  your  bank's  own 
internal  definition  of  a  subprime  loan, 
what  percentage  of  your  loan  portfolio 
does  your  bank  currently  classify  as 
subprime?  Please  indicate  whether  these 
percentages  are  based  on  an  individual 
subprime  loan  approach  or  a  segregated 
portfolio  or  program  approach.  To  the 
extent  possible,  provide  percentages  for 
your  bank's  loan  portfolio  under  both 
approaches. 

(3)  What  criteria  does  your  bank  use 
to  determine  which  loans  are  subprime? 
Are  the  criteria  the  same  for  all  types  of 
loans,  e.g.,  mortgage,  automobile,  and 
credit  cards?  If  not,  how  do  they  differ? 

(4)  In  defining  subprime  loans,  which 
factor(s)  listed  below  are  the  best 
indicators  of  a  higher  risk  of  default? 

(a)  Higher  loan  fees. 

(b)  Higher  interest  rates.  For  example, 
should  all  loans  made  at  a  contract  rate 
200  basis  points  above  the  rate  that  is 
offered  to  a  traditional  bank  customer 
for  the  same  type  of  loan  be  included  as 
subprime  loans? 

(c)  Debt-to-income  ratios.  For 
example,  should  a  loan  to  a  borrower 
with  a  specific  debt-to-income  ratio 
above  a  stipulated  level  automatically 
be  a  subprime  loan? 

(d)  Delinquency  history.  For  example, 
should  a  loan  be  categorized  as 
subprime  if  the  customer's  credit  history 
at  the  time  of  the  loan's  origination 
indicates  that  he  or  she  had  two  or  more 
payments  that  were  30  days  past  due  in 
the  last  12  months  or  had  loans  charged 
off  in  the  last  12  months?  When  would 
your  bank  consider  that  a  customer's 
delinquency  history  makes  that 
customer  a  subprime  borrower? 

(e)  Loan-to-value  ratio.  Is  there  a  loan- 
to-value  ratio  above  which  a  loan 
secured  by  real  estate  would  be 
considered  subprime? 

(0  Credit  scores  or  other  ratings.  If 
your  bank  uses  credit  scoring  to 
determine  whether  a  loan  should  be 
categorized  as  subprime,  are  the  scores 
custom  or  generic  bureau  scores? 

(1)  If  generic  bureau  scores  were  used, 
below  what  score  cutoff  would  a  loan  be 
considered  subprime? 

(2)  Does  the  score  cutoff  differ  by  loan 
type? 

(g)  Bankruptcy  status.  For  example, 
how  far  back  in  the  customer's  credit 
history  would  your  bank  go  to 
determine  whether  a  bankruptcy  should 
affect  your  categorization  of  a  loan? 

(h)  Lack  of  credit  history. 

(i)  Other  factors.  Please  identify  any 
other  factor  that  should  be  considered 
an  indicator  of  a  higher  risk  of  default 
and  explain  why  it  should  be 
considered. 

(5)  Should  the  definition  of  subprime 
be  identical  for  all  types  of  loans,  or 


should  it  differ  by  type  of  loan,  e.g., 
mortgage,  automobile,  and  credit  cards? 

(6)  Can  your  bank  determine  from  its 
records  whether  borrowers  with 
subprime  characteristics  have  credit 
support  {e.g.,  public  or  private 
guarantees,  co-signers,  and  insurance) 
on  specific  loans?  If  yes.  do  you 
categorize  loans  with  such  credit 
support  as  subprime  loans? 

(t)  The  proposed  subprime  loan 
definition  relies  on  differences  between 
traditional  and  "higher  risk"  borrowers? 
How  should  the  agencies  take  into 
account  shifts  in  that  difference  (e.g., 
what  happens  if  "traditional"  lending 
standards  drop)? 

(8)  Should  the  subprime  loan 
definition  distinguish  between 
institutions  that  target  higher  risk 
borrowers  as  opposed  to  those 
institutions  that  serve  a  conununity  in 
an  economically  disadvantaged  area 
where  the  repayment  ability  of  area 
borrowers  can  be  or  has  been  adversely 
affected? 

(9)  Should  there  be  a  de  minimus 
level  of  subprime  loans  below  which 
reporting  is  not  required? 

(10)  Should  smaller  institutions  be 
treated  differently  from  larger 
institutions  for  reporting  purposes? 

(11)  What  types  of  loans  or  lending 
programs,  if  any,  should  be  excluded 
from  the  definition  of  subprime  loans 
or,  if  included  in  the  definition, 
reported  separately  from  other  subprime 
loans?  Please  explain  the  reasons  for  the 
exclusion  or  separate  reporting. 

(12)  Should  tne  proposed  Call  Report 
items  on  subprime  loans  be  treated  as 
confidential  for  a  limited  period  of  time 
in  order  to  give  banks  time  to  resolve 
issues  surrounding  which  loans  should 
and  should  not  be  reported  as 
subprime? 

Although  this  proposal  would  create 
several  new  Call  Report  items,  the 
burden  of  reporting  this  information 
will  fall  only  upon  those  institutions 
engaged  in  subprime  lending  as  it  will 
be  defined.  Even  if  the  number  of  banks 
involved  in  this  activity  turns  out  to  be, 
say,  four  times  the  current  estimate, 
these  proposed  new  reporting 
requirements  would  affect  only  6 
percent  of  the  banks  that  file  Call 
Reports.  The  agencies  would  welcome 
any  additional  information  commenters 
can  provide  on  the  number  of  banks  that 
are  subprime  lenders  in  order  to 
improve  the  agencies'  assessment  of  the 
potential  reporting  burden  of  this 
proposal. 

B.  Bank  Securitization  and  Asset  Sale 
Activities 

At  present,  the  Call  Report  includes 
several  items  in  various  schedules  that 


the  agencies  use  to  assess  bank 
involvement  in  securitization  and  asset 
sale  activities.  The  items  generally  focus 
on  the  securitization  and  sale  of  1—4 
family  residential  mortgages  and 
consumer  loans.  However,  over  the  past 
few  years,  the  scope  and  volume  of  bank 
asset  securitization  activities  have 
expanded  significantly  beyond  the 
traditional  1-4  family  residential 
mortgage  and  consumer  loan  areas  into 
other  areas,  most  notably  into  the  areas 
of  home  equity  and  commercial  lending. 
The  agencies  propose  to  revise  and 
expand  the  information  collected  in  the 
Call  Report  to  facilitate  more  effective 
analysis  of  the  impact  of  securitization 
and  asset  sale  activities  on  bank  credit 
exposures.  In  this  regard,  the  agencies 
are  proposing  to  introduce  a  separate 
new  Csdl  Report  schedule  (Schedule 
RC-S)  that  would  comprehensively 
capture  information  related  to  bank 
securitization  and  asset  sale  activities. 

Under  this  proposal,  banks  involved 
in  secTiritization  and  asset  sale  activities 
would  report  quarter-end  (or  year-to- 
date)  data  for  seven  loan  categories 
similar  to  the  manner  in  which  they 
report  their  loan  portfolios.  These  data 
would  cover  1—4  family  residential 
loans,  home  equity  lines,  credit  card 
receivables,  auto  loans,  other  consumer 
loans,  conunercial  and  industrial  loans, 
and  all  other  loans.  For  each  loan 
category,  banks  would  report:  (1)  The 
outstanding  principal  balance  of  assets 
sold  and  securitized  with  recourse  or 
seller-provided  credit  enhancements,  (2) 
the  maximum  amount  of  credit 
exposure  arising  from  recourse  or  credit 
enhancements  to  securitization 
structures  (separately  for  those 
sponsored  by  the  reporting  bank  and 
those  sponsored  by  other  institutions), 
(3)  the  past  due  amounts  and  charge-offs 
and  recoveries  on  the  underlying 
securitized  assets,  (4)  the  amount  of  any 
commitments  to  provide  liquidity  to  the 
securitization  structures,  (5)  the 
outstanding  principal  balance  of  assets 
sold  with  recourse  or  seller-provided 
credit  enhancements  that  have  not  been 
securitized.  and  (6)  the  maximum 
amount  of  credit  exposure  arising  from 
assets  sold  with  recourse  or  seller- 
provided  credit  enhancements  that  have 
not  been  securitized.  A  limited  amount 
of  information  would  also  be  collected 
on  bank  credit  exposures  to  asset- 
backed  commercial  paper  conduits. 

For  the  home  equity  line,  credit  card 
receivable,  and  the  commercial  and 
industrial  loan  categories,  banks  would 
also  report  the  amount  of  any  ownership 
(or  seller's)  interests  in  securitizations 
that  are  carried  as  securities  and  the 
past  due  amounts  and  charge-offs  and 
recoveries  on  the  assets  underlying 
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these  seller's  interests.  The  agencies 
request  comment  on  whether  these 
proposed  items  for  ownership  (or 
seller's)  interests  in  securitizations 
should  also  include  seller's  interests  not 
in  security  form  that  continue  to  be 
carried  as  loans  on  the  balance  sheet  or 
whether  information  on  these  non- 
security  seller's  interests  should  be 
collected  separately.  Expanding  the 
proposal  to  incorporate  data  on  seller's 
interests  that  are  not  in  security  form 
would  provide  the  agencies  a  complete 
picture  of  this  element  of  banks' 
securitization  activities.  The  agencies 
also  request  comment  on  whether  banks 
are  engaging  in  transactions  in  which 
they  retain  ownership  (or  seller's) 
interests  in  asset  securitizations  that 
involve  loans  outside  of  the  three 
categories  included  in  the  proposal  [i.e.. 
home  equity  lines,  credit  card 
receivables,  and  commercial  and 
industrial  loans). 

In  addition,  the  agencies  request 
comment  on  the  manner  in  which 
banks'  internal  management  reports 
capture  information  on  asset 
securitization  activities.  In  particular, 
do  bank  management  reports  primarily 
furnish  information  on  the  basis  of 
whether  the  bank  provides  recourse  or 
credit  enhancements  (which  is  the  basis 
upon  which  proposed  Schedule  RC-S  is 
structured,  consistent  with  the  agencies' 
risk-based  capital  requirements)  or  do 
these  reports  primarily  furnish 
information  on  the  basis  of  whether  the 
bank  performs  the  servicing  on  the 
underlying  assets? 

With  the  collection  of  this  expanded 
information  on  bank  securitization  and 
asset  sale  activities,  the  following 
existing  Call  Report  items  on  Schedule 
RC-L  would  be  eliminated: 

(1)  For  all  banks,  items  9.a.(l)  and  (2) 
on  the  outstanding  principal  balance 
and  amount  of  recourse  exposure  on 
first  lien  1—4  family  residential  mortgage 
loans  sold  with  recourse,  and  items 
9.b.(l)  and  (2)  on  the  outstanding 
principal  balance  and  amount  of 
recourse  exposure  on  other  financial 
assets  sold  with  recourse. 

(2)  For  banks  filing  the  FFEEC  031  and 
032,  i.e..  banks  with  foreign  offices  or 
with  $300  million  or  more  in  total 
assets.  Memorandum  items  5. a,  5.b,  and 
5.C  on  the  outstanding  amount  of  auto 
loans,  credit  cards,  and  other  consumer 
loans  that  have  been  securitized  and 
sold  (with  servicing  retained). 

In  addition,  the  six  items  on  1—4 
family  residential  mortgage  loan 
servicing  that  all  banks  currently 
complete  on  Schedule  RC-M  (items  4. a 
through  4.d)  would  be  combined  into 
two  items  and  moved  to  the  proposed 
new  securitization  and  asset  sale 


activities  schedule.  These  two  items 
would  cover  residential  mortgages 
serviced  for  others  with  credit 
enhancements  and  with  no  credit 
enhancements.  The  separate  Schedule 
RC-M  item  on  the  servicing  of  all  other 
loans  (item  13).  which  is  currently 
reported  by  banks  filing  the  FFIEC  031. 
032.  and  033,  i.e.,  banks  with  foreign 
offices  or  with  SlOO  million  or  more  in 
total  assets,  would  be  moved  to  the 
proposed  new  schedule  and  would  be 
applicable  to  all  banks.  This  ser\dcing 
item  would  continue  to  be  reported  only 
if  the  amount  is  more  than  $10  million, 
but  the  agencies  would  eliminate  the 
additional  current  threshold  that  it  must 
exceed  10  percent  of  total  assets  in  order 
to  be  reported. 

Basea  on  a  review  of  the  Call  Report 
information  currently  collected  on 
assets  transferred  with  recourse, 
mortgages  serviced  with  recourse,  and 
seciu^itized  consumer  loans,  the 
agencies  estimate  that  approximately  5 
percent  of  all  banks  are  currently 
involved  in  securitization  and  asset  sale 
activities.  Thus,  although  the  proposed 
new  schedule  would  collect  a 
considerable  amount  of  information  on 
these  activities,  most  banks  will  not  be 
affected  by  Schedule  RC-S  and  the 
increase  in  reporting  burden  associated 
with  the  schedule's  new  or  expanded 
information  will  be  confined  to  a 
relatively  small  segment  of  the  banking 
industry. 

On  a  related  matter,  the  agencies  also 
propose  to  collect  information  to 
facilitate  more  effective  assessments  of 
bank  credit  and  other  exposures  related 
to  their  portfolios  of  asset-backed 
securities.  Currently,  virtually  all  non- 
mortgage  asset-backed  securities  are 
reported  in  a  single  Call  Report  item, 
i.e..  Schedule  RC-B.  item  5.  "Other  debt 
securities."  The  proposed  segregation  of 
specific  categories  of  asset-backed 
securities  from  "Other  debt  securities" 
would  promote  risk-focused  supervision 
by  enhancing  the  agencies'  ability  to 
assess  credit  exposures  and  asset 
concentrations.  Under  the  proposal, 
banks  would  report  quarter-end  fair 
value  and  amortized  cost  information 
for  six  categories  of  asset-backed 
securities  that  are  currently  included  in 
the  item  for  "Other  debt  securities."  The 
six  categories  are  securities  backed  by: 
(1)  Home  equity  lines,  (2)  credit  card 
receivables,  (3)  auto  loans,  (4)  other 
consumer  loans,  (5)  commercial  and 
industrial  loans,  and  (6)  all  other  loans. 

C.  Additional  Categories  of  Noninterest 
Income 

Noninterest  income  has  grown 
substantially  over  the  last  few  years  as 
a  source  of  revenue  for  banks.  For  1999, 


noninterest  income  in  the  aggregate  for 
commercial  banks  accounted  for  42 
percent  of  their  net  interest  income  plus 
noninterest  income,  8  percentage  points 
higher  than  in  1994.  Most  of  this  growth 
in  noninterest  income  has  come  from 
new  or  expanded  services  provided  by 
banks.  A  more  detailed  breakdown  of 
noninterest  income  would  provide  the 
agencies  with  valuable  super\'isory 
information  on  the  amount  and  type  of 
fee-generating  activities  within  the 
bank. 

Therefore,  the  agencies  are  proposing 
to  add  several  new  noninterest  income 
categories  to  those  currently  collected  in 
the  Call  Report  income  statement 
(Schedule  RI).  These  categories  were 
selected  in  part  based  on  a  review  of 
noninterest  income  information 
currently  reported  by  banks  in  Schedule 
RI-E — Explanations.  In  this  schedule, 
banks  must  itemize  and  describe,  using 
their  own  terminology,  their  most 
significant  categories  of  "Other 
noninterest  income.  "  Three  of  the 
proposed  new  income  statement 
categories  represent  items,  or 
modifications  of  items,  for  which 
specific  preprinted  captions  currently 
appear  in  Schedule  Rl-E  (items  l.a,  l.b, 
and  l.c  and  items  2.b,  2.c.  and  2.d).  As 
a  result,  these  items  would  no  longer  be 
reported  in  Schedule  RI-E. 

The  categories  of  noninterest  income 
that  would  be  added  as  specific  items 
on  the  Call  Report  income  statement  are: 
(1)  Investment  banking,  advison.-, 
brokerage,  and  underwriting  fees  and 
commissions,  (2)  venture  capital 
revenue,  (3)  net  ser\'icing  fees.  (4)  net 
securitization  income.  (5)  insurance 
cormnissions  and  fees.  (6)  loan  and 
other  credit-related  fees  (not  reported  as 
part  of  interest  and  fee  income  on 
loans),  (7)  net  gains  (losses)  on  sales  of 
locuis,  (8)  net  gains  (losses)  on  sales  of 
other  real  estate  owned,  and  (9)  net 
gains  (losses)  on  sales  of  other  assets 
(excluding  securities).  The  current 
income  statement  item  for  "Other  fee 
income"  (item  5.b.(l)  on  the  FFIEC  034; 
item  5.f.(l)  on  the  FFIEC  031.  032,  and 
033)  would  be  discontinued.  These  new 
noninterest  income  items  would  be 
included  on  the  report  forms  for  all 
banks.  However,  in  most  cases,  small 
banks  are  not  likely  to  be  involved  in 
several  of  these  activities  or  transactions 
and,  therefore,  will  be  subject  to  only 
limited  additional  reporting  burden  in 
this  area. 

The  new  noninterest  income  items 
would  provide  greater  comparability 
among  the  categories  of  noninterest 
income  currently  reported  by  banks. 
Some  of  the  proposed  noninterest 
income  categories  would  represent  the 
only  information  provided  in  the  Call 
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Report  on  certain  bank  activities.  By 
collecting  more  detailed  noninterest 
income  data,  the  significance  of  each  of 
these  activities  can  be  compared  to 
other  income-generating  activities  of  the 
bank. 

Finally,  for  the  limited  number  of 
large  banks  that  have  $5  billion  t)r  more 
in  notional  amount  of  derivatives  held 
for  trading,  the  agencies  are  proposing 
to  modify  the  information  currently 
collected  on  trading  revenue  by  risk 
exposure  (in  Schedule  RI.  Memorandum 
item  8).  In  order  to  distinguish  between 
trading  revenue  from  cash  instruments 
and  from  derivative  contracts,  these 
banks  would  begin  to  report  their 
revenue  from  cash  instruments  by  risk 
exposure  in  addition  to  their  t«)tal 
trading  revenue  by  risk  exposure. 

D.  Federal  Home  Loan  Bank  Advances 

As  of  year-end  1999,  over  5,300  or 
approximately  three  fifths  of  the  8.600 
insured  commercial  banks  were 
members  of  the  Federal  Home  Loan 
Bank  System.  Nearly  all  of  the  more 
than  1,600  thrift  institutions,  including 
FDIC-supervised  savings  banks,  also 
were  members.  Many  commercial  banks 
have  joined  the  Federal  Home  Loan 
Bank  System  in  recent  years  in  ord»;r  to 
gain  a  new  source  of  funding.  As  a 
result,  the  volume  of  Federal  Home 
Loan  Bank  advances  to  commercial 
banks  has  risen  dramatically.  The 
Federal  Home  Loan  Bank  System  had 
advances  outstanding  of  $155  billion  to 
about  3.700  commercial  banks  at  the 
end  of  1999  according  to  aggregate  data 
that  the  Federal  Housing  Finance  Board 
(FHFB)  supplied  to  the  agencies.  These 
advances  represented  almost  40  percent 
of  total  advances  of  $392  billion  to  all 
Federal  Home  Loan  Bank  System 
members  at  the  end  of  1999.  Federal 
Home  Loan  Bank  advances  to  banks  and 
thrifts  are  expected  to  further  increase 
because  recent  legislation  expands  the 
types  of  assets  that  institutions  tan 
pledge  as  collateral  for  advances. 

At  present.  Federal  Home  Loan  Bank 
advances  are  reported  as  part  of  a  bank's 
"Other  borrowed  money"  in  the  Call 
Report  (Schedule  RC:,  item  16).  The 
aggregate  amount  of  "Other  borrowed 
money"  at  commercial  banks  has 
increased  significantly  over  the  past  few 
years,  growing  at  a  faster  rate  than  the 
total  liabilities  of  t:ommerc:ial  banks. 
Between  year -end  1994  and  1999, 
aggregate  "Other  borrowed  money" 
more  than  doubled  to  $508  billion. 
Thus,  about  30  percent  of  aggregate 
"Other  borrowed  money"  currently 
consists  of  advances  from  Federal  Home 
Loan  Banks.  While  the  agencies  have 
been  able  to  obtain  information  on 
advances  indirectly  through  the  FHFB 


and  relate  it  to  Call  Report  data  on 
borrowings,  the  agencies'  future  ability 
to  obtain  timely  and  consistent  data  on 
advances  may  be  more  difficult  after  the 
FHFB  implements  its  plan  to  give  the  12 
Federal  Home  Loan  Banks  more 
autonomy  and  reporting  responsibility. 

Therefore,  to  improve  their 
monitoring  and  understanding  of 
individual  banks'  funding  sources, 
asset-liability  management,  and 
liquidity,  the  agencies  are  proposing  to 
have  banks  report  Federal  Home  Loan 
Bank  advances  separately  from  their 
remaining  "Other  borrowed  money.  " 
including  the  existing  three-way 
maturity  breakdown  of  these 
borrowings.  This  would  also  provide 
more  consistent  information  on 
borrowings  by  banks  and  savings 
associations  because  the  latter  already 
report  the  amount  of  their  Federal  Home 
Loan  Bank  advances  on  the  Thrift 
Financial  Report. 

In  addition  to  Federal  Home  Loan 
Bank  advances,  "Other  borrowed 
money"  includes  other  types  of 
nondeposit  liabilities  to  third  parties 
that  may  be  partially  or  fully  secured  by 
bank  assets.  Examples  of  these 
collateralized  borrowings  include  loans 
sold  under  repurchase  agreements  that 
mature  in  more  than  one  business  day, 
mortgage  indebtedness  on  bank 
premises,  and  borrowings  from  Federal 
Reserve  Banks.  The  FDIC  is  currently 
evaluating  the  effect  of  bank  assets  that 
secure  borrowings  in  the  context  of  risk 
to  the  insurance  funds  and  the  setting  of 
appropriate  deposit  insurance 
assessment  rates.  Accordingly,  the 
agencies  seek  comment  on  the  existing 
availability  of  information  in  bank 
records  on  the  collateralization  of  bank 
borrowings  and  the  amounts  and  types 
of  collateral  involved.  To  the  extent  it  is 
not  currently  available,  comment  is 
requested  on  the  burden  associated  with 
developing  and  maintaining  this 
information.  Data  on  the  collateral 
securing  bank  borrowings  would  also 
enable  the  agencies  to  more  efficiently 
evaluate  the  cost  of  resolving  a  failed  or 
failing  institution  and  market  it  to 
potential  acquirers. 

E.  Restructured  Derivative  Contracts 

The  agencies  propose  to  require  that 
banks  with  foreign  offices  or  with  $300 
million  or  more  in  total  assets  report  the 
fair  value  of  derivative  contracts  carried 
as  assets  that  have  been  restructured  or 
renegotiated  for  reasons  related  to  the 
counterparty's  financial  difficulties. 
This  new  item  would  exclude  derivative 
contracts  that  are  30  days  or  more  past 
due.  The  purpose  for  adding  this  item 
is  to  (jbtain  better  and  more  complete 
information  about  the  general  credit 


quality  and  performance  of  banks' 
derivatives.  Currently,  the  Call  Report 
collects  past  due  information  on  these 
contracts  (Schedule  RC-N, 
Memorandum  item  4);  however,  this 
item  rarely  shows  significant  volumes  of 
delinquent  derivative  contracts  because 
the  contracts  are  often  either 
renegotiated  and  restructured  or  charged 
off  before  they  become  more  than  30 
days  past  due.  Because  counterparty 
credit  risk  is  a  significant  consideration 
in  the  assessment  of  derivative 
transactions,  information  on 
restructured  contracts  is  important  for 
supervisory-  purposes  and  will 
complement  the  data  that  banks  already 
report  on  past  due  derivatives  and  on 
credit  losses  on  derivatives. 

Based  on  December  31,  1999,  Call 
Report  data,  less  than  500  banks 
currently  report  that  they  have 
derivative  contracts  outstanding. 
Moreover,  the  seven  largest  commercial 
bank  participants  in  the  derivatives 
market  hold  95  percent  of  the  notional 
amount  of  all  derivatives  held  by 
commercial  banks.  Approximately  90 
percent  of  the  Call  Report  information 
currently  collected  on  derivative 
contracts  is  reported  by  banks  with  total 
assets  of  $1  billion  or  more.  Thus,  the 
burden  associated  with  the  collection  of 
the  proposed  new  item  on  restructured 
derivative  contracts  would  be 
concentrated  in  large  banks. 

IV.  Reporting  of  Trust  Data 

The  agencies  propose  to  change  the 
manner  in  which  banks  report 
information  on  their  trust  activities. 
Thus,  for  banks,  the  agencies  would 
replace  the  existing  Annual  Report  of 
Trust  Assets  (FFIEC  001)  and  the 
Annual  Report  of  International 
Fiduciary'  Activities  (FFIEC  006)  with  a 
Fiduciary  and  Related  Services 
Schedule  (Fiduciary  Schedule).  This 
new  schedule  (Schedule  RC-T)  would 
become  part  of  the  bank  Call  Report. 
Under  this  proposal,  banks  that  have 
total  fiduciary'  assets  greater  than  $100 
million  or  fiduciary  income  greater  than 
10  percent  of  their  combined  net 
interest  and  noninterest  income,  as  well 
as  all  nondeposit  trust  companies  that 
file  Call  Reports,  would  be  required  to 
report  certain  trust  information  in 
Schedule  RC-T  quarterly.'  *  This 


' '  .^  number  of  entities  that  do  not  submit  Call 
Ke()(/rls  to  the  agencies  file  the  existing  trust 
reports  In  this  regard,  savings  associations  and 
savings  and  loan  servic  p  rorporations  with  tnist 
powers  (  urrentlv  file  the  FFIEC  001    Likewise, 
slate-chartered  nondeposit  trust  companies  that  are 
subsidiaries  of  a  bank  or  savings  association,  bank 
holding  (umpanv.  savings  and  loan  holding 
I  (impanv.  or  savings  and  loan  service  (  orporation 
also  file  the  FKIEC^  001   Bank  subsidiaries  located 
outside  the  United  .States,  and  bank  holding 
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information  includes  the  number  of 
accounts  and  the  market  value  of  trust 
assets  for  eight  categories  of  fiduciary 
activities  and  a  fiduciary  and  related 
services  income  statement.  This  group 
of  quarterly  reporters  would  include 
approximately  one-half  of  the  2,300 
institutions  conducting  fiduciary 
activities.  In  the  aggregate,  these 
institutions  hold  more  than  90  percent 
of  total  fiduciary  assets.  These 
institutions  would  also  report  data  on 
corporate  trust  activities,  collective 
investment  funds  and  common  trust 
funds,  fiduciary  settlements  and  other 
losses,  and  types  of  assets  held  in 
personal  trust  and  agency  accounts  at 
year-end  only.  The  remaining  trust 
institutions  would  report  the  preceding 
information,  except  the  fiduciary 
income  statement  and  fiduciary 
settlements  and  other  losses,  annually 
as  they  do  at  present.  The  fiduciary  and 
related  services  income  statement  and 
the  items  on  fiduciary  settlements  and 
other  losses  would  be  treated  as 
confidential  information  on  an 
individual  institution  basis,  which 
would  maintain  the  treatment  accorded 
this  information  in  the  Annual  Report  of 
Trust  Assets.  The  agencies  have  applied 
this  confidential  treatment  to  this  trust 
income  and  loss  information  because 
these  data  generally  pertain  to  only  a 
portion  of  a  reporting  institution's  total 
operations  and  not  to  the  institution  as 
a  whole. 

Collecting  certain  data  in  the  new 
Fiduciary  Schedule  from  the  larger  trust 
institutions  each  quarter  will  provide 
the  agencies  with  critical  supervisory 
information  relating  to  both  national 
and  international  fiduciary  activities  on 
a  more  timely  basis.  This  will  enable  the 
agencies  to  identify  trends  and  changing 
risk  profiles  relating  to  fiduciary 
activities  more  quickly. 

Most  of  the  51  data  items  that  would 
be  reported  quarterly  in  the  Fiduciary 
Schedule  are  currently  included  in  the 
annual  trust  reports.  Modifications  have 
been  made  to  some  of  the  existing  items 
to  improve  their  value  and  usefulness. 
An  additional  48  data  items  would  only 
be  collected  annually  in  the  December 
31  report.  The  total  number  of 
separately  reportable  data  items  in  the 
proposed  Fiduciary  Schedule  represents 
a  decrease  of  almost  60  percent  in  the 
number  of  reportable  items  in  the  FFlEC 
001  and  FFIEC  006  combined.  Although 
roughly  half  of  the  trust  institutions 
would  have  a  new  quarterly  filing 


companies  with  subsidiaries  or  affiliates  located 
outside  the  United  States,  that  provide  trust 
services  at  any  foreign  location  currently  file  the 
FF'IEC;  006.  This  C^ll  Report  proposal  does  not 
address  the  trust  reporting  requirements  that  would 
be  applicable  to  these  entities  in  2001 . 


requirement  under  which  they  would 
report  trust  data  they  now  report  only 
annually,  these  institutions  should 
already  have  a  reporting  system  in  place 
to  track  this  information,  in  addition, 
small  trust  institutions  would  at  most 
have  to  provide  trust  data  in  69  items 
once  each  year.  Thus,  the  agencies 
believe  this  proposal  should  not 
produce  a  significant  overall  increase  in 
reporting  burden  for  trust  institutions. 

The  agencies  are  proposing  to  add  the 
new  Fiduciary  Schedule  to  the  Call 
Report  instead  of  retaining  separate  trust 
reports  in  order  to  facilitate  the  timely 
collection  and  processing  of  the 
information.  Institutions  filing  the 
current  aimual  trust  reports  generally 
must  submit  their  reports  within  45 
days  after  year-end.  Electronically 
submitted  annual  trust  reports,  first 
allowed  for  year-end  1998  reporting, 
have  a  75-day  filing  deadline.  By 
moving  the  reporting  of  fiduciary 
information  into  the  Call  Report,  the 
submission  deadline  for  the  Call  Report 
would  apply  to  this  reporting 
requirement.  Consistent  with  the 
proposal  discussed  in  Section  V.D. 
below  to  shorten  the  Call  Report 
submission  period  for  banks  with 
foreign  offices,  the  length  of  time  that 
trust  institutions  would  have  for 
completing  the  Fiduciary  Schedule 
would  be  reduced  from  45  days  to  30 
days  for  most  institutions  and  from  75 
days  to  30  days  for  institutions  that  file 
electronically. 

The  agencies  invite  comment  on  all 
aspects  of  the  proposed  Fiduciary 
Schedule.  In  particular,  the  agencies 
seek  comment  on  the  following  issues 
relating  to  this  schedule: 

(1)  Do  the  proposed  criteria  for 
determining  which  institutions  should 
report  quarterly  adequately  capture 
those  institutions  that  should  report 
fiduciary  activities  more  ft^quently  than 
annually  because  of  the  extent  of  their 
involvement  with  these  activities?  If 
not,  what  should  the  criteria  be? 

(2)  What  types  of  difficulties,  if  any, 
will  institutions  encounter  in  complying 
with  the  proposed  reduction  in  the 
amount  of  time  for  reporting  trust 
information  in  spite  of  the  significant 
decrease  in  the  amount  of  data  that 
institutions  would  be  required  to  report? 

(3)  Are  the  categories  of  trust  accounts 
for  which  asset  and  income  information 
would  be  reported  in  the  proposed 
Fiduciary  Schedule  an  improvement 
over  the  current  reporting  structure  of 
the  Annual  Report  of  Trust  Assets 
(FFIEC  001)  and  are  the  proposed  trust 
account  categories  clear?  Is  there  an 
alternative  categorization  of  trust 
accounts  for  asset  and  income  reporting 


purposes  that  would  increase  the 
schedule's  usefulness? 

(4)  Is  net  fiduciary-  and  related 
services  income,  as  it  would  be  reported 
in  the  proposed  schedule,  a  useful 
performance  measure?  Is  the  proposed 
single  item  for  "Expenses"  too  broad  or 
restrictive  to  allow  for  meaningful  peer 
analysis?  Should  intracompany  income 
credits  be  included,  as  proposed,  in 
computing  net  fiduciary  and  related 
services  income? 

(5)  Should  individual  institution 
fiduciary  income  and  loss  information 
continue  to  be  accorded  confidential 
treatment  with  only  aggregate  income 
and  loss  data  made  available  to  the 
public  or  should  the  agencies  make 
some  or  all  of  this  individual  institution 
data  publicly  available? 

(6)  What  fiduciary-related  trends  and 
ratios  should  be  reported  in  the  Bank 
Performance  Report  and  how  should 
they  be  presented? 

(7)  The  FFIEC  currently  issues  an 
annual  publication,  "Trust  Assets  of 
Financial  Institutions,  "  containing  data 
reported  in  the  Annual  Report  of  Trust 
Assets  (FFIEC  001).  Should  the  FFIEC 
continue  to  produce  such  a  publication 
and.  if  so.  which  types  of  data  from  the 
proposed  schedule  should  the 
publication  contain  and  how  often 
should  the  FFIEC  publish  the  data? 

(8)  The  proposed  schedule  would 
replace  the  Annual  Report  of 
International  Fiduciary  Activities 
(FFIEC  006).  The  information  on 
fiduciary  accounts  in  foreign  offices  in 
the  proposed  schedule  is  currently 
reported  in  the  FFIEC  006.  but  the 
agencies  have  not  made  the  information 
collected  in  the  FFIEC  006  available  to 
the  public.  In  contrast,  the  foreign  office 
fiduciary  account  information  in  the 
proposed  Fiduciary  Schedule  would  be 
publicly  available.  Should  the  agencies 
continue  to  treat  this  foreign  office 
information  as  confidential  and.  if  so. 
for  what  reasons? 

V.  Other  Issues  for  Which  Public 
Comment  is  Requested 

A.  Subchapter  S  Bank  Dividends 
Distributed  to  Cover  Shareholders' 
Personal  Tax  Liabilities 

Approximately  1.300  banks  have  so 
far  elected  Subchapter  S  status  for 
federal  income  tax  purposes,  thereby 
shifting  the  liability  for  the  payment  of 
taxes  on  the  bank's  taxable  income  from 
the  bank  to  its  shareholders.  As  a  result. 
Subchapter  S  banks  typically  increase 
their  dividend  pay-ments  to  shareholders 
to  provide  them  with  sufficient  funds  to 
cover  their  personal  tax  liabilities  for 
their  share  of  the  banks  earnings. 
However,  the  agencies  have  not  been 
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fully  successful  in  estimating  the  effect 
that  Subchapter  S  status  has  on  a  bank's 
earnings  and  dividends  by  adjusting  for 
an  assumed  tax  rate  in  the  Uniform 
Bank  Performance  Report  (UBPR).  This 
approach  has  been  questioned  by 
bankers  at  some  Subchapter  S  banks 
who  have  felt  the  results  disclosed  in 
the  UBPR  were  inaccurate  for  their 
individual  institutions.  As  a 
consequence,  the  agencies  have  found  it 
difficult  to  make  valid  comparisons  of 
the  dividend  rates  and  after-tax  earnings 
of  Subchapter  S  banks  and  banks  that 
are  subject  to  federal  corporate  income 
taxes,  i.e.,  Subchapter  C  banks. 

For  this  reason,  the  agencies  are 
considering  whether  to  add  a  new  Call 
Report  item  in  which  Subchapter  S 
banks  would  report  the  dollar  amount  of 
dividends  being  distributed  to 
shareholders  to  cover  their  personal  tax 
liabilities  for  the  bank's  taxable  income. 
Based  on  comments  made  by  bankers 
from  some  Subchapter  S  banks,  they 
already  determine  this  dividend  amount 
after  consulting  with  their  larger 
shareholders. 

These  bankers  believe  that  it  would  be 
more  accurate  for  the  UBPR  to  adjust 
their  reported  earnings  and  dividends 
using  these  dollar  amounts  in  place  of 
a  calculation  that  applies  an  assumed 
tax  rate  to  bank  earnings.  Therefore,  the 
agencies  request  comment  on: 

(1)  Whether  Subchapter  S  banks 
normally  perform  such  an  analysis  as 
part  of  their  dividend-setting  process, 

(2)  How  these  banks  determine  the 
amount  to  distribute  to  shareholders 
given  the  shareholders'  differing 
personal  tax  positions. 

(3)  Whether  the  amounts  distributed 
to  cover  shareholders'  personal  tax 
liabilities  are  measured  consistently 
from  year  to  year,  and 

(4)  Whether  the  agencies  should  add 
a  new  Call  Report  item  in  which 
Subchapter  S  banks  would  report  the 
amount  of  dividends  distributed  to 
cover  shareholders'  personal  tax 
liabilities. 

B.  Reporting  of  Loan  Income  and 
Averages  by  Small  Banks 

Banks  with  domestic  offices  only  and 
less  than  $25  million  in  assets  are  not 
currently  required  to  report  a 
breakdown  of  their  total  loan  income  by 
loan  category  or  their  quarterly  average 
for  total  loans  by  loan  category.  This 
reporting  approach  for  the  smallest 
banks  took  effect  in  1984  and  was 
intended  to  limit  the  reporting  burden 
on  these  institutions  at  a  time  when 
their  loan  systems  were  believed  to  be 
primarily  manual  rather  than 
automated.  These  small  banks  do. 
however,  report  a  breakdown  of  their 


loan  portfolios  by  loan  category'  as  of 
each  quarter-end  report  date  and  they 
also  report  their  past  due  and 
nonaccrual  loans  and  their  charge-offs 
and  recoveries  by  loan  category  each 
quarter.  With  the  increased  use  of 
technology,  even  by  small  banks,  since 
1984,  and  the  requirement  to  file  Call 
Reports  electronically,  the  reason  for 
exempting  banks  with  less  than  $25 
million  in  assets  from  reporting  loan 
income  and  averages  by  loan  category 
may  no  longer  be  valid. 

Removing  this  small  bank  exemption 
would  improve  the  agencies'  offsite 
monitoring  capability  for  these  banks, 
thereby  enhancing  their  risk-focused 
supervision.  The  agencies  would  be  able 
to  detect  changes  in  the  loan  yields  for 
the  separate  loan  categories  within  an 
individual  small  bank's  loan  portfolio 
and  compare  this  to  changes  in  the  loan 
volume  in  those  categories  and  to  the 
yields  on  these  loan  categories  at  peer 
group  banks.  This  would  provide  the 
agencies  a  means  to  more  promptly 
identify  a  small  bank's  move  to  higher 
risk,  higher  yielding  loans.  Removing 
this  exemption  would  also  increase  the 
consistency  of  the  information  available 
on  bank  lending  for  all  banks,  which 
may  prove  useful  to  the  management  of 
small  banks  as  they  evaluate  their  own 
institution's  performance. 

If  the  exemption  from  reporting  loan 
income  and  averages  were  eliminated 
for  banks  with  domestic  offices  only  and 
less  than  $25  million  in  assets,  these 
banks  would  report  a  breakdown  of 
their  total  interest  and  fee  income  on 
loans  using  the  following  loan 
categories:  (1)  Loans  secured  by  real 
estate,  (2)  commercial  and  industrial 
loans,  (3)  credit  cards  to  individuals  for 
household,  family,  and  other  personal 
expenditures,  (4)  other  consumer  loans, 
(5)  loans  to  foreign  governments  and 
official  institutions,  and  (6)  all  other 
loans.  In  addition,  those  banks  with  less 
than  $25  million  in  assets  that  have 
"Loans  to  finance  agricultural 
production  and  other  loans  to  farmers" 
(Schedule  RC-C,  part  I.  item  3) 
exceeding  5  percent  of  total  loans  would 
report  the  amount  of  income  on  these 
agricultural  loans.  Banks  with  domestic 
offices  only  and  less  than  $25  million  in 
assets  would  report  quarterly  averages 
for:  (1)  Loans  secured  by  real  estate,  (2) 
commercial  and  industrial  loans.  (3) 
credit  cards  to  individuals  for 
household,  family,  and  other  personal 
expenditures,  and  (4)  other  consumer 
loans.  Those  banks  meeting  the  5 
percent  of  total  loans  test  would  also 
report  a  quarterly  average  for  their 
"Loans  to  finance  agricultural 
production  and  other  loans  to  farmers." 


Thus,  the  agencies  request  comment 
on  the  merits  of  eliminating  the 
exemption  from  reporting  loan  income 
and  averages  by  loan  category  for  banks 
with  domestic  offices  only  and  less  than 
$25  million  in  assets.  In  particular,  the 
agencies  request  comment  on  the  extent 
to  which  these  banks'  loan  systems  are 
automated  and  on  the  availability  of  this 
loan  category  information. 

C.  Eliminating  Confidential  Treatment 
for  Certain  Past  Due  and  Nonaccrual 
Data 

An  important  public  policy  issue  for 
the  agencies  has  been  how  to  use  market 
discipline  to  complement  supervisory 
resources.  Market  discipline  relies  on 
market  participants  having  information 
about  the  risks  and  financial  condition 
of  banking  organizations.  The  Call 
Report,  in  particular,  is  widely  used  by 
securities  analysts,  rating  agencies,  and 
large  institutional  investors  as  sources 
of  bank-specific  data.  Disclosure  that 
increases  transparency  should  lead  to 
more  accurate  market  assessments  of 
risk  and  value.  This,  in  turn,  should 
result  in  more  effective  market 
discipline  on  banking  organizations. 

Despite  this  emphasis  on  market 
discipline,  the  FFIEC  and  the  agencies 
currently  accord  confidential  treatment 
to  the  information  banks  report  in 
Schedule  RC-N  of  the  Call  Report  on 
the  cunounts  of  their  loans,  leases,  and 
other  assets  that  are  past  due  30  through 
89  days  and  still  accruing  (and  on  the 
amount  of  restructured  loans  and  leases 
that  are  past  due  90  days  or  more  and 
still  accruing  or  in  nonaccrual  status). 
This  is  the  only  financial  information 
currently  collected  on  the  Call  Report 
that  is  treated  as  confidential  on  an 
individual  bank  basis.  The  agencies 
publish  aggregate  data  derived  from 
these  confidential  items.  In  contrast,  the 
information  banks  report  on  the 
amounts  of  their  loans,  leases,  and  other 
assets  that  are  90  days  or  more  past  due 
and  still  accruing  or  that  are  in 
nonaccrual  status  has  been  publicly 
available  since  June  30,  1983. 
Nevertheless,  the  agencies  have  not 
precluded  banks  from  publicly 
disclosing  the  past  due  and  restructured 
data  that  the  agencies  treat  as 
confidential,  provided  individual 
borrower  information  is  not  released.  In 
order  to  give  the  public,  including 
banks,  more  complete  information  on 
the  level  of  and  trends  in  bank  asset 
quality  at  individual  institutions,  the 
agencies  are  proposing  to  eliminate  the 
confidential  treatment  for  the  30-89 
days  past  due  (and  restructured)  items 
beginning  with  the  amounts  reported  as 
of  March  31.  2001. 
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In  addition,  the  agencies  request 
conmient  on  whether  they  should  also 
make  publicly  available  the  individual 
bank  3(>-«9  day  past  due  (and 
restructured)  Call  Report  information  for 
some  number  of  quarters  prior  to  the 
first  quarter  of  2001.  This  would  enable 
Call  Report  users  outside  the  agencies  to 
better  understand  the  trend  of 
delinquent  loans  by  giving  these  users 
current  data  that  they  can  compare  to 
the  30—89  day  past  due  (and 
restructured)  information  for  quarters 
ending  December  3 1 .  2000.  If  prior 
quarters'  data  are  made  publicly 
available,  comment  is  requested  on 
which  past  quarter  should  be  chosen  as 
the  earliest  quarter  for  which  the 
agencies  make  these  data  publicly 
available,  e.g.,  March  31,  2000,  or  March 
31. 1996. 

D.  Shortening  the  Submission  Period  for 
Banks  with  Foreign  Offices 

Banks  are  required  to  submit  their 
Call  Reports  electronically  so  that  they 
are  received  by  the  banking  agencies' 
electronic  collection  agent  no  later  than 
30  days  after  the  quarter-end  report 
date,  e.g..  by  April  30  for  the  March  31 
report.  However,  banks  that  have  (or 
have  previously  had)  more  than  one 
foreign  office,  other  than  a  "shell" 
branch  or  an  International  Banking 
Facility,  are  permitted  an  additional  15 
days  to  file  their  Call  Reports,  e.g.,  by 
May  15  for  the  March  31  report.  These 
banks  with  foreign  offices  have  been 
provided  this  additional  time  to 
complete  and  submit  their  reports  since 
at  least  1980.  This  privilege  was 
granted,  at  least  in  part,  because  of  the 
length  of  time  it  took  these  banks  to 
receive  information  from  overseas 
offices  that  was  needed  for  Call  Report 
purposes. 

Tne  agencies  begin  using  individual 
bank  Call  Report  data  for  monitoring 
and  other  analytical  purposes  as  soon  as 
the  report  has  been  received  without 
waiting  for  the  editing  and  validation 
process  to  be  completed.  However,  for 
the  banks  with  more  than  one  foreign 
office,  a  group  that  includes  the  banking 
system's  largest  institutions,  this 


process  cannot  begin  until  as  much  as 
45  days  after  the  quarter-end  report 
date.  Thus,  the  agencies'  monitoring  emd 
analysis  of  risk  exposures  in  individual 
banks  and  for  the  banking  system  as 
whole  is  impeded  by  the  delayed 
submission  of  Call  Report  data  by  banks 
with  more  than  one  foreign  office. 
Furthermore,  with  the  technological 
advances  over  the  past  20  years,  bank 
systems  have  the  ability  to  receive  data 
from  overseas  offices  on  a  much  more 
timely  basis.'''  The  15-day  extension 
also  giyes  banks  with  foreign  offices  a 
comparative  advantage  over  the 
remainder  of  the  industry  that  must 
submit  its  data  within  30  days.  The 
compilation  and  timely  analysis  of 
aggregate  statistics  on  the  banking 
industry's  condition  and  performance 
also  suffers  from  having  to  contend  with 
the  two  different  submission  deadlines, 
particuleu-ly  because  the  banks  whose 
data  are  received  the  latest  hold  the  bulk 
of  the  banking  system's  assets, 
liabilities,  capital,  and  earnings. 

Accordingly,  the  agencies  believe  that 
there  may  no  longer  be  sufficient 
justification  for  banks  with  more  than 
one  foreign  office  to  have  a  lengthier 
submission  period  than  other 
institutions.  The  agencies  are  therefore 
proposing  to  eliminate  the  additional 
1 5-day  period  that  these  banks  have  for 
filing  their  Call  Reports.  Banks  that 
would  be  affected  by  this  proposed 
change  are  specifically  invited  to 
comment  on  any  difficulties  that  this 
change  would  present. 

VI.  Request  for  Comment 

In  addition  to  the  issues  upon  which 
comment  has  been  requested  above, 
comments  are  invited  on: 

(a)  Whether  the  proposed  revisions  to 
the  Call  Report  collections  of 
information  are  necessary  for  the  proper 
performance  of  the  agencies'  functions, 
including  whether  the  information  has 
practical  utility; 


'■•  For  example,  internationally  active  banking 
organizations  routinely  provide  the  securities 
markets  with  consolidated  financial  information 
long  before  their  bank  subsidiaries  with  foreign 
offices  file  their  (^11  Reports. 


(b)  The  accuracy  of  the  agencies' 
estimates  of  the  burden  of  the 
information  collections  as  they  are 
proposed  to  be  revised,  including  ihe 
validity  of  the  methodology  and 
assimiptions  used; 

(c)  Ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected; 

(d)  Ways  to  minimize  the  burden  of 
information  collections  on  respondents, 
including  through  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology';  and 

(e)  Estimates  of  capital  or  start  up 
costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Comments  submitted  in  response  to 
this  Notice  will  be  shared  among  the 
agencies  and  will  be  summarized  or 
included  in  the  agencies'  requests  for 
0MB  approval.  All  comments  will 
become  a  matter  of  public  record. 
Written  comments  should  address  the 
accuracy  of  the  burden  estimates  and 
ways  to  minimize  burden  as  well  as 
other  relevant  aspects  of  the  information 
collection  request. 

Dated:  May  22.  2000. 

Mark  J.  Tenhundfeld. 

Assistant  Director.  Legislative  and  Regulaton 
Activities  Division.  Office  of  the  Comptroller 
of  the  Currency. 

Board  of  Governors  of  the  Federal  Resen-e 
System.  May  23.  2000. 
Jennifer  I.  Johnson. 
Secretary  of  the  Board. 

Dated  at  Wa.shington.  DC.  this  22nd  day  of 
May.  2000. 

Federal  Deposit  Insurance  Corporation 

Robert  E.  Feldman, 

Executive  Secretary. 

[FR  Doc.  00-13511  Filed  5-30-00;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  editonal  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register  Agerx;y  prepared  corrections  are 
issued  as  signed  documents  and  appear  m 
the  appropnate  document  categories 
elsewhere  in  the  issue 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  1 

[CS  Docket  No.  97-98;  FCC  00-116] 

Rules  and  Policies  Governing  Pole 
Attachments 

Correction 

In  rule  document  00-11911  beginning 
on  page  31270  in  the  issue  of 


Wednesday,  May  17,  2000,  make  the 
following  corrections: 

1.  On  page  31273,  in  the  third 
equation  from  the  top,  in  the  third 
variable  from  the  left,  in  the  second  line, 
"Depreciation  on  (Poles)"  should  read 
"Depreciation  (Poles)". 

§1.1404    [Corrected] 

2.  On  page  31282.  in  the  first  column, 
in  §1.1404.  in  paragraph  (g)(l)(vii),  in 
the  second  line,  "paragraph  (g)(i)(vi)" 
should  read  "paragraph  (g)(l)(vi)". 

3.  On  the  same  page,  in  the  same 
column,  in  paragraph  (g)(l)(viii).  in  the 
second  line,  "paragraph  (g)(i)(vi)" 
should  read  "paragraph  (g)(l)(vi) '. 

|FK  lJ(i(  ,  CI)-!  Ml  1  Filed  S-UMK);  H:4,S  ami 
BILLING  CODE  1505-01-0 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Worlcforce  Investment  Act;  Lower 
Living  Standard  Income  Level 

Correction 

In  notice  document  00-11978 
beginning  on  page  30630  in  the  issue  of 
Friday,  May  12,  2000.  make  the 
following  correction: 

On  page  30633,  following  "Table  3  ", 
add  "Table  4  -  Seventy  Percent  of 
Updated  2000  Lower  Living  Standard 
Income  Level  (LLSIL),  by  Family  Size", 
as  set  forth  below. 
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Table  4  -  Seventy  Percent  of  Updated  2000  Lower  Living 
Standard  Income  Level  (LLSIL),  by  Family  Size 

To  use  the  seventy  percent  LLSIL  value,  where  it  is  stipulated  for  WIA  programs,  individuals  must  begin  by  locating  the 
region  or  metropolitan  area  where  they  reside.  These  are  listed  in  Tables  1 ,  2  and  3    Individuals  musT  locate  their  region  or 
nnetropolitan  statistical  area  and  then  find  the  seventy  percent  LLSIL  amount  for  that  location    The  seventy  percent  LLSIL 
figures  are  listed  in  the  last  column  to  the  right  on  each  of  the  three  tables    These  figures  apply  to  a  family  of  four    Larger 
and  smaller  family  eligibility  is  based  on  a  percentage  of  the  family  of  four   To  detennine  eligibility  for  other  size  families 
consult  the  table  below 

To  use  Table  4,  locate  the  seventy  percent  LLSIL  value  that  applies  to  the  individual's  region  or  metropolitan  area  from 
Tables  1 ,  2  or  3    Find  the  same  number  in  the  "family  of  four"  column  of  Table  4    Move  left  or  nght  across  that  row  to  the 
size  that  corresponds  to  the  individual's  family  unit    That  figure  is  the  maximum  household  income  the  individual  is  permitted 
in  order  to  qualify  as  economically  disadvantaged  under  WIA 

Where  the  HHS  poverty  level  for  a  particular  family  size  is  greater  than  the  corresponding  LLSIL  figure,  the  LLSIL  figure  is 
indicated  in  parentheses    Individuals  fi-om  these  size  families  may  consult  the  2000  HHS  po^rerty  guidelines  found  in  the 
Federal  Register,  Vol  65,  No  31,  February  15,  2000,  pp.  7555-7557  (on  the  Internet  at 

http://aspe.hhs.gov/poverty/OOpoverty.htm)  to  find  the  higher  eligibility  standard.  Individuals  from  Alaska  and  Hawaii  should 
consult  the  HHS  guidelines  for  the  generally  higher  poverty  levels  that  apply  in  their  states. 


Family 

Family 

Family 

Family 

Family 

Family 

of  One 

of  Two 

of  Three 

of  Four 

of  Five 

of  Six 

($6,000) 

($9,820) 

($13,480) 

($16,640) 

($19,640) 

$22,970 

($6,180) 

$10,130 

($13,900) 

$17,160 

$20,250 

$23,690 

($6,240) 

($10,220) 

($14,030) 

$17,320 

$20,440 

$23,910 

($6,500) 

($10,650) 

$14,620 

$18,040 

$21,290 

$24,900 

($6,500) 

($10,650) 

$14,630 

$18,050 

$21,300 

$24,910 

($6,510) 

($10,660) 

$14,630 

$18,060 

$21,320 

$24,930 

($6,540) 

($10,720) 

$14,710 

$18,160 

$21,430 

$25,070 

($6,660) 

($10,920) 

$14,990 

$18,500 

$21,830 

$25,530 

($6,690) 

($10,960) 

$15,050 

$18,570 

$21,920 

$25,630 

($6,830) 

($11,190) 

$15,350 

$18,950 

$22,370 

$26,160 

($6,900) 

$11,300 

$15,520 

$19,150 

$22,600 

$26,430 

($6,920) 

$11,330 

$15,560 

$19,200 

$22,660 

$26,500 

($6,930) 

$11,360 

$15,590 

$19,240 

$22,710 

$26,560 

($6,940) 

$11,370 

$15,610 

$19,260 

$22,730 

$26,580 

($7,120) 

$11,670 

$16,020 

$19,770 

$23,330 

$27,290 

($7,180) 

$11,760 

$16,150 

$19,930 

$23,520 

$27,510 

($7,210) 

$11,820 

$16,220 

$20,020 

$23,630 

$27,630 

($7,220) 

$11,830 

$16,240 

$20,040 

$23,650 

$27,660 

($7,250) 

$11,880 

$16,310 

$20,130 

$23,760 

$27,780 

($7,310) 

$11,980 

$16,450 

$20,300 

$23,960 

$28,020 

($7,340) 

$12,020 

$16,500 

$20,370 

$24,040 

$28,120 

($7,400) 

$12,120 

$16,630 

$20,530 

$24,230 

$28,340 

($7,410) 

$12,150 

$16,670 

$20,580 

$24,290 

$28,410 

($7,640) 

$12,520 

$17,190 

$21,210 

$25,030 

$29,270 

($7,720) 

$12,650 

$17,360 

$21,430 

$25,290 

$29,580 

($7,810) 

$12,800 

$17,570 

$21,680 

$25,590 

$29,920 

($7,820) 

$12,820 

$17,600 

$21,720 

$25,630 

$29,980 

($7,900) 

$12,950 

$17,780 

$21,940 

$25,890 

$30,280 

($8,050) 

$13,200 

$18,120 

$22,360 

$26,390 

$30,860 

$9,010 

$14,770 

$20,270 

$25,020 

$29,530 

$34,530 

$9,110 

$14,930 

$20,500 

$25,300 

$29,860 

$34,920 

$9,560 

$15,660 

$21,490 

$26,530 

$31,310 

$36,620 

$9,620 

$15,760 

$21,640 

$26,710 

$31,520 

$36,860 

(FR  Doc.  CO-11978  Filed  5-30-00;  8:45  am) 
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Management  Agency 
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National  Flood  Insurance  Program  (NFIP); 
Insurance  Coverage  and  Rates;  Proposed 
Rule 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  61 
RIN  3067-AD01 

National  Flood  Insurance  Program 
(NRP);  Insurance  Coverage  and  Rates 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Propo.sed  rule. 


SUMMARY:  We  (the  Federal  Insurance 
Administration  of  FEMA)  are  proposing 
changes  to  the  Standard  Flood 
Insurance  Policy  (SFIP).  The  proposed 
changes  include:  rendering  the  SFIP  in 
"plain  language"  and  restructuring  its 
format  to  resemble  the  homeowners 
policy  We  are  also  using  this 
opportunity  to  propose  changes  in  the 
policy's  coverage. 

DATES:  Please  send  yf)ur  comments  on 
the  proposal  on  or  before  July  31,  2000 
ADDRESSES:  Please  send  your  comments 
to  the  Rules  Docket  Clerk.  (Jffice  of  the 
General  Counsel,  Federal  Emergency 
Management  Agency,  500  C.  Street  SW.. 
room  840,  Washington,  DC  20472, 
(facsimile)  202-64b-4S3H,  or  (email) 
rules@ff!ma  )fov 

FOR  FURTHER  INFORMATION  CONTACT: 

fames  S.  P.  Shortley,  Federal  Emergency 
Management  Agency.  Federal  Insurance 
Administration,  500  C:  Street  SW., 
Washington,  DC  20472,  202-646-3418, 
(facsimile)  202-646-4327.  (email) 
Icimes.Sbortlf\'*&ff'nui.gov 

SUPPLEMENTARY  INFORMATION: 
Plain  Language  Initiative 

On  lune  1.  1998,  President  Clinton 
directed  the  heads  of  P"t>deral 
departments  and  agencit^s  to  ensure  that 
their  ciommuniciations  with  the  public 
be  in    plain  language."  That  directive 
established  January  1.  1999.  as  the  date 
when  P'ederal  executive  agencies  and 
departments  must  use  plain  language  in 
all  proposed  and  final  rules  published 
in  the  Federal  Register.  This  proposal  to 
revise  the  three  separate  forms  of  the 
Standard  Flood  Insurani.e  Policy 
(SFIP) — the  Dwelling  Form,  the  General 
Property  Form,  and  the  Residential 
Condominium  Building  Asso(.iatioii 
Policy — c:omplies  with  that  directive 

Implementing  Guidance 

In  drafting  the  proposed  revisions  of 
the  SFIP.  we  followed  the  guidanc  e  on 
plain  language  developed  by  the 
National  Partnership  for  Reinventing 
(lovernment  and  providfui  on  (uly  28, 
1998  by  Vice  Presidt>nt  tiore  to  the 
Federal  executive  agencies  and 
departments  and  independent  agencies. 


Customer  Review 

On  September  15,  1999.  in  Lancaster. 
Pennsylvania,  we  convened  a  focus 
group  of  eight  flood  insurance 
policyholders — four  had  suffered  flood 
losses  and  four  had  never  had  a  flood 
loss — to  help  us  judge  the  readability  of 
our  draft  revised  flood  insurance  policy- 
The  group  compared  the  readability  of 
the  current  Dwelling  Form  of  the  SFIP 
with  a  semi-final  draft  of  our  proposed 
revision.  These  are  comments  that  the 
participants  offered  about  our  proposed 
rewrite:  'Everything  I  looked  at  was 
easier."  It  had  "more  specific  language" 
and  was  "worded  much  better  "  It  was 
in  "layman's  terms  you  can 
understand,  "  and  it  made  it  "easier  to 
look  up  everything."  Members  of  the 
focus  group  found  that  our  proposed 
policy  revision  had  shorter  sentences 
than  the  current  policy,  had  better 
organization,  and  used  words  that  were 
easier  to  understand.  The  version  of  the 
SFIP  we  are  proposing  is  essentially  the 
version  that  the  focus  group  reviewed 
with  only  minor  editorial  changes. 

The  focus  group  recommended 
several  specific  additions  that  would 
make  the  proposed  rewrite  even  easier 
for  policyholders  to  use: 

•  Include  a  table  of  contents, 

•  Add  an  index  of  key  words  at  the 
end  of  the  policy. 

•  Insert  page  headers  of  major  section 
sections  at  the  top  of  eac:h  page, 

•  I'se  a  variety  of  graphic  devic:es  to 
highlight  headings  and  subheadings, 
and 

•  Add  a  section  on  frequently  asked 
questions. 

We  agree  with  most  of  these 
suggestions,  which  we  will  inf;orporate 
in  the  printed  version  of  the  .SFIP  that 
the  policyholder  receives  and  uses. 
They  will  not  however  appear  in  this 
proposed  rule  or  in  the  Code  of  Federal 
Regulations 

The  focus  group  also  suggested  that 
we  post  the  SFIP  (jn  the  internet   We  are 
already  doing  that:  the  current  Standard 
Flood  Insurance  Policy  is  one  of  the 
'Quick  Links"  found  at  our  web  site: 
www  ft'iudiicn-^ntip  We  will  continue 
that  practice  and  post  the  revised  policy 
loo  once  we  publish  the  final  rule,  as 
well  as  this  proposed  rule,  on  our  web 
site. 

We  do  not  believe  that  adding  a  new 
section  to  the  policy  cm  frequently  asked 
(juestions,  however,  is  necessary.  Our 
web  site  contains  the  link,  "Basic 
Questions  and  Answers  about  Flood 
Insurance."  which  gives  the  public, 
policyholders,  and  insurance  agents 
ready  access  to  specific  information 
about  coverage.  We  have  also  developed 
printed  public  education  and  public 


information  materials  that  serve  that 
purpose  as  well. 

External  Customers 

Our  two  largest  external  customer 
groups  that  use  the  SFIP  are:  (1) 
Roughly  four  million  property  owners 
who  buy  flood  insurance  and  need  to 
understand  the  terras  of  their  contract 
for  flood  insurance,  and  (2)  hundreds  of 
thousands  of  private  insurance  agents 
across  the  country  who  sell  and  service 
the  SFIP.  Any  revision  to  the  SFIP  must 
serve  the  needs  of  both  groups:  our 
policyholders  for  an  easy-to-read  flood 
insurance  policy,  and  licensed  private 
insurance  agents  for  a  flood  insurance 
policy  that  is  organized  like  the  more 
familiar  homeowners  policy.  There  are 
also  smaller,  specialized  customer 
groups  that  use  the  SFIP  such  as  claims 
adjusters,  insurance  underwriters, 
auditors,  etc,  who  will  benefit  from  a 
policy  that  is  clearer  and  easier  to  use. 

Compatibility  With  the  Homeo%vners 
Policy 

Making  the  SFIP  conform  more 
closely  with  the  homeowners  has  been 
a  long-standing  recommendation  of  our 
partners  in  the  insurance  industry.  We 
have  received  comments  in  the  past  that 
the  flood  insurance  policy  and 
coverages  available  under  it  should  as 
nearly  as  possible  "look"  like  other 
insurance  policies  which  are  commonly 
bought  by  the  public  or  sold  and 
handled  by  insurance  agents  in  order  to 
promote  the  greatest  utilization  of  the 
NFIP, 

To  help  us  make  the  SFIP  conform 
with  the  homeowners  polic:y,  we 
contracted  with  Insurance  Services 
Organization  (ISO),  Inc,  ISO 
restructured  the  prop()sed  rewrite  of  the 
SFIP  so  that  it  "looks"  more  like  ISO's 
version  of  the  homeowners  policy, 
specifically  HO-3,  ISO  also  provided  us 
an  initial  draft  of  that  restructuring  in 
plain  language,  which  we  used  as  a 
starting  point  to  meet  the 
Administration's  standards  for  plain 
language  communications  with  the 
public.  By  making  the  SFIP  ""look"  and 
"feel  "  like  homeowners  policies,  we 
believe  the  desk  level  staff  in  insurance 
agencies  will  be  more  comfortable  with 
the  SFIP  since  it  will  follow  the  same 
sequence  and  use  the  same  format  as  its 
industry  model.  This  we  believe  will 
help  serve  the  goal  of  having  more  of  the 
nation"s  property  owners  in  flood-prone 
areas  protected  from  uninsured  flood 
losses. 

Summary  of  Proposed  Coverage 
Changes 

We  are  also  proposing  some  changes 
in  coverage  for  the  three  policy  forms. 
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The  following  tables  compare  the 

Table  1  .—Land  Subsidence,  Sewer  Back-Up,  and  Seepage 


current  coverage  under  the  SFIP  with 
the  proposed  changes: 


Proposed  change  in  SFIP  coverage 


Ttie  proposed  changes  would  not  affect  the  coverage  for  losses  from 
"subsidence  of  land"  along  the  shore  of  a  lake  or  other  body  of 
water  as  a  result  of  flood-related  erosion. 

Not  pay  for  any  losses  from  other  land  subsidence  

Pay  for  losses  from  sewer  back-up  and  seepage  if  there  is  a  general 
condition  of  flooding  and  the  flood  waters  touch  the  structure. 

Remove  the  current  requirements  for  replacement  cost  coverage  on 
the  building  and  for  the  loss  occurring  within  72  hours  after  the  flood 
has  receded  for  sewer  back-up  and  seepage  losses. 

Do  not  apply  a  separate  deductible  to  claims  for  sewer  back-up  and 
seepage 


Cunent  SFIP  coverage 


Pay  for  losses  from  subsidence  of  land  along  the  shore  of  a  lake  or 
other  body  of  water  as  a  result  of  flood-related  erosion 

Pay    for    losses    from    other    land    subsidence    under    certain    ar- 
cumstances. 

Pay  for  losses  from  sewer  back-up  and  seepage: 
If  there  is  a  general  condition  of  flooding  in  the  general  area: 
If  the  building  has  replacement  cost  coverage;  and 
If  the  loss  occurs  within  72  hours  after  the  flood  has  receded 
Apply  a  separate  deductible  to  claims  for  these  losses 


As  noted  in  the  preceding  table,  we 
pay,  in  the  current  policy,  for  losses 
from  sewer  backup  if  flooding  is  "in  the 
area."  We  are  proposing  a  more 
verifiable  standard  to  adjust  sewer 
backup  losses,  namely,  that  flood  waters 
must  touch  the  insured  building.  This 
proposed  change  would  give  us  a  more 
objective  standard  for  adjusting  claims 
for  sewer  backup  losses. 

Also,  as  the  preceding  table  shows, 
there  are  two  references  to  the 
subsidence  of  land  in  the  current  policy. 


The  first  is  in  our  definition  of  "flood." 
Section  1370  of  the  National  Flood 
Insurance  Act  of  1968  mandates  that  the 
term  "flood"  shall  also  include  "the 
collapse  or  subsidence  of  land  along  the 
shore  of  a  lake  or  other  body  of  water 
as  a  result  of  erosion  or  undermining 
caused  by  waves  or  currents  of  water 
exceeding  anticipated  cyclical  levels." 
The  second  reference  to  land  subsidence 
is  in  the  Dwelling  Form:  currently  we 
pay  for  losses  from  land  subsidence 
when  certain  criteria  are  met  such  as 


amount  of  insurance  coverage  in  force 
on  the  dwelling,  the  duration  of 
flooding  ("no  later  than  72  hours  after 
the  flood  has  receded"),  and  the 
proximity  of  the  flood  ("'in  the  area  "). 
The  proposed  changes  do  not  include 
any  revision  to  the  statutory  reference  to 
"subsidence  of  land"  in  the  policy's 
definition  of  "flood,"  The  proposed 
revisions  would  however  eliminate 
coverage  for  land  subsidence  in  any 
other  situation. 


Table  2. — Loss  Mitigation  Measures  and  Loss  Assessments 


Proposed  change  in  SFIP  coverage 


Current  SFIP  coverage 


Increase  the  amount  we  will  pay  for  the  labor  and  materials  of  certain 

mitigation  activities  (eg.,  sandbagging)  to  SI ,000, 
Increase  to  SI  ,000  the  amount  we  will  pay  for  removal  of  personal 

property  from  a  flood-threatened  building. 


We  currently  pay  up  to  S750  for  matenals  and  labor  for  mitigation  ef- 
forts such  as  sandbagging 

We  currently  pay  up  to  S500  tor  the  removal  of  personal  property  in 
anticipation  of  the  flood 


Table  3.— Personal  Property,  Motorized  Vehicles  and  Special  Needs 


Proposed  change  In  SFIP  coverage 


Current  SFIP  coverage 


We  will  permit  a  renter  to  apply  10%  of  contents  coverage  to  cooking 
stoves,  ranges,  or  refrigerators  belonging  to  the  renter,  as  well  as  to 
Improvements  by  the  renter  to  the  building 

We  will  pennit  a  condominium  unit  owner  to  apply  1 0%  of  the  contents 
coverage  to  losses  to  interior  walls,  floors,  and  ceilings  under  the 
Dwelling  Form, 

We  will  increase  to  S2500  what  we  will  pay  for  flood  losses  to  collect- 
ibles, artwork,  furs,  etc.  and  add  to  the  list  business  contents. 

Pay  for  losses  to  self-propelled  vehicles  that  sen/ice  the  premises  and 
assist  handicapped  persons  provided  the  vehicles  are  in  a  building 
on  the  premises. 


No  coverage  under  the  Dwelling  Form, 


No  coverage. 


We  now  pay  only  up  to  S250  for  eligible  flood  losses  to  collectibles  art- 
work, furs,  etc. 

We  only  pay  for  losses  to  self-propelled  vehicles  that  service  the  build- 
ing. 


Table  4.— Loss  Settlement  for  Manufactured  Homes  and  Interpretation  of  Common  Wall 


Proposed  change  in  SFIP  coverage 


Current  SFIP  coverage 


We  propose  to  change  how  we  settle  losses  for  double-wide  manufac- 
tured homes.  We  propose  to  settle  losses  for  these  structures  with 
materials  on  a  replacement  cost  basis  but  never  more  than  1 .5  times 
the  actual  cash  value 


Replacement  cost  interpreted  for  total  losses  as  the  value  shown  in 
NADA  guide  for  mobile  homes. 
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Table  4.— Loss  Settlement  for  Manufactured  Homes  and  Interpretation  of  Common  Wall— Continued 


Proposed  change  in  SFIP  coverage 


Current  SFIP  coverage 


We  propose  to  treat  as  pari  ot  the  building  additions  or  extensions  at- 
tached by  a  rigid  exterior  wall  a  solid  load-beanng  intenor  wall  a 
stainway  an  elevated  walkway,  or  a  roof  At  the  insureds  option, 
these  addrtions  and  extensions  may  be  separately  insured  It  the  ad- 
dition or  extension  is  attached  by  a  common  mtenor  wall,  it  may  not 
be  insured  as  a  separate  building 


We  currently  only  treat,  as  part  of  the  building  extensions  or  additions 
that  are  connected  by  a  common  wall  Additions  and  exiensions  con- 
nected by  a  covered  breezeway,  tor  example,  are  treated  as  sepa- 
rate buildings — not  as  pan  of  the  building 


Table  5.— Reduction  and  Restoration  (Reformation)  of  Coverage  Limits 


Proposed  change  in  SFIP  coverage 


Current  SFIP  coverage 


We  propose  to  add  a  policy  restoration  (reformation)  provision  for  situa- 
tions when  an  application  or  endorsement  is  received  without  all  the 
necessary  information  We  propose  to  require  the  applicant  to  submit 
the  missing  information  within  60  days  If  the  missing  information  is 
not  received  within  60  days,  and  a  loss  occurs,  the  maximum 
amount  of  insurance  available  is  limited  to  the  lesser  of  the  amount 
onginally  requested  or  the  amount  of  coverage  the  onginal  premium 
paid  would  buy,  using  the  correct  rating  information 


No  such  provision. 


We  are  also  proposing  to  arid  (overage 
in  bast!nit!nt.s  ami  in  cnclosurt's  of 
(>l(>vattvl  buildings  for  water  softeners, 
water  filters  and  faucets.  In  addition,  we 
are  proposing  to  add  coverage  for 
damage  from  the  pressure  of  water 
against  the  structure  with  the 
recjuirement  that  there  he  surface 
flooding  in  the  area  as  well  On  the 
other  hand,  we  are  [irojiosing  to  o.xclude 
from  coverage  scri[)  <ird  stored  value 
cards  The  revisions  to  the  policy  we  are 
pro[)osing  would  also  exclude  any 
losses  caused  h\'  the  policvholder's 
failure  to  inspei  t  and  maintdin  the 
property  after  the  flood  recedes  We  are 
also  [jroposing  to  elimin.ite  the  option 
for  a  "schfviuled  building  policv  "  The 
NFIP  scheduled  building  [lolic  v  has  h.nl 
little  use  The  oid\  incentive  for  tin' 
in.sured  to  sele(  t  this  option,  if  eligihle. 
is  a  small  s.iviiig  on  the  expense 
constant 

The  proposed  rule  would  change  the 
"Closed  Basin  Lake"  endorsement  in  all 
three  policv  forms  Currentlv, 
policyholders  must  h.ive    NI'IP  flood 
insuranc;e  continuouslv  m  effec  t  trnni  a 
dateestahlished  hv  FKM.\  until"  the 
policyholder  files  a  (hum   The  i  iirreiit 
rul<!  is  silent  however  about  how  muc  h 
flood  insurance  needs  to  be 
continuouslv  in  force  This  means  ihat 
a  policyholder  could  technically  meet 
this  criterion  for  continuous  i nverage  b\ 
buying  a  minimal  amount  of  flood 
coverage  initially,  keeping  the  minimal 
amount  of  coverage  in  efff'ct.  and  then 
increasing  the  face  .iinount  ol  the  polii  v 
when  the  strut:ture  is  eligible  ior 
relocation.  The  proposed  change  would 
require  that  policyholders  havt!  the 
same  amount  of  insurance  in  effect 
continuously  from  the  date;  siit  by  FEMA 


until  the  polic;vholder  files  a  claim  The 
proposed  change  would  still  allow  the 
policyholder  to  buy  recommended 
increases  in  coverage  at  policy  renewal 
to  keep  pa( f  with  inflation. 

We  are  retaining  in  the  proposed  rule 
coverage  for  detached  garages,  but  we 
are  proposing  also  to  eliminate  coverage 
for  detached  carports  since  they  do  not 
have  two  walls — one  of  the  criteria 
umier  the  definition  of  building  We  are 
also  [)roposing  to  eliminate  the 
recpurement  for  a  minimum  premium 
The  propo.sed  rule  would  add  to  the 
definition  of  "flood"  the  criteria  we 
currently  use  for  an  event  to  cjualifv  as 
,1  "flood  "  Those  criteria — currently 
iiic  luded  m  the  list  of  exclusions — 
re(pures  that  a  (pialifying  flood  event 
umier  the  policy  must  inundate  two 
properties  or  two  a(  res.  The  [iroposed 
consolidation  of  the  criteria  into  the 
defiintion  of  "flood  '  would  be  much 
more  useful  for  the  policyholder  to 
understand  the  s(  ope  of  (  overage  under 
the  [)oll(  \ 

Of  spec  lal  note  is  the  proposed 
change  on  pollutants  The  c;urrent  SFIP 
has  a  pollution  exclusion  for  inc.reased 
(list  o!  ( iompliance  coverage  only   We 
are  proposing  to  add  to  ihe  SFIP  a 
gener.il  pollution  exclusion,  similar  to 
th.it  in  the  industry's  H()-3  policy  The 
\{()-A  policy's  pollution  exclusion  only 
,i()plies,  however,  if  the  pollution 
damage  is  caused  by  a  peril  other  than 
the  sixteen  named  perils  in  that  policy's 
Personal  Properly  (loverage.  Since  we 
cover  only  one  peril,  flood,  our 
[imposed  pollution  exclusion  is  for  all 
coverage  under  the  SFIP,  and  hence  is 
broader  than  the  HO-:i's  pollution 
exclusion. 


We  are  also  proposing  to  eliminate  the 
reference  to  the  policy's  minimum 
premiums  at  44  CFR  fillO  since  our 
proposed  revision  of  the  policy  would 
eliminate  references  to  a  minimum 
premium  as  well. 

In  addition  to  the.se  proposed 
coverage  changes,  we  are  proposing  to 
change  how  we  define  loss  in  progress 
to  make  our  intent  clearer  on  when 
coverage  begins  in  connection  with  loan 
closings.  Also,  ue  are  proposing  a 
change  to  the  "Mortgage"  clause,  which 
follows  more  closely  the  format  of  HO- 
3,  While  the  latter  proposals  are  not 
coverage  changes  per  se.  we  believe,  if 
adopted,  they  would  make  the  benefits 
to  and  responsibilities  of  lenders 
clearer 

Exclusive  Federal  |urisdiction  and 
Applicable  Law 

Standard  Flood  Insurance  Polic:ies  are 
sold  by  a  number  of  private  Write  '\'our 
Own  (W^'Ol  insurance  companies  and 
directly  to  the  public  by  the  Federal 
Insurance  .■\dminisfration  Because  the 
National  Flood  Insurance  Program  is 
national  in  scope  and  accomplishes  a 
number  of  programmatic  missions  in 
addition  to  making  affordable  flood 
insurance  generally  available  tn  the 
public,  the  SFIP  provides  that  its  terms 
cannot  be  altered,  varied  or  waived 
except  by  the  written  authority  of  the 
Federal  insurance  Administrator.  The 
Administrator  intends  that  the  same 
benefits  should  be  available  to  insureds 
wherever  the  insured  property  is 
located,  or  whether  the  policy  is 
purchased  from  a  WYO  insurance 
company  or  from  the  Federal 
Government.  Thus,  there  is  a  need  for 
uniformity  in  the  interpretation  of  and 
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standards  applicable  to  the  policies  and 
their  administration.  Therefore,  we  have 
clarified  the  policy  language  pertaining 
to  jurisdiction,  venue  and  applicable 
law  to  emphasize  that  matters 
pertaining  to  the  Standard  Flood 
Insurance  Policy,  including  issues 
relating  to  and  arising  out  of  claims 
handling,  must  be  heard  in  Federal 
court  and  are  governed  exclusively  by 
Federal  law. 

National  Environmental  Policy  Act 

This  proposed  rule  falls  within  the 
exclusion  category  44  CFR  10.8(d)(2)(ii) 
which  addresses  the  preparation, 
revision,  and  adoption  of  regulations, 
directives,  and  other  guidance 
documents  related  to  actions  that 
qualify  for  categorical  exclusions. 
Qualifying  for  this  exclusion  and 
because  no  other  extraordinary 
circumstances  have  been  identified,  this 
proposed  rule  will  not  require  the 
preparation  of  either  an  environmental 
assessment  or  environmental  impact 
statement  as  defined  by  the  National 
Environmental  Policy  Act. 

Executive  Order  12866.  Regulatory 
Planning  and  Review 

In  the  course  of  preparing  this 
proposed  rule  we  have  considered  the 
requirements  of  Executive  Order  12866 
of  September  30,  1993,  58  FR  51735, 
and  have  concluded  that  this  proposed 
rule  is  not  a  significant  regulatorv'  action 
within  the  meaning  of  section  2(f)  of  the 
Executive  Order.  The  rule  would 
accomplish  three  principal  changes: 


(1)  It  would  render  the  SFIP  in  "plain 
English": 

(2)  It  restructures  the  format  to 
resemble  the  basic  homeowners  policy: 
and 

(3)  It  would  make  several  changes  in 
the  policy's  coverage. 

In  all  other  substantive  aspects  the  SFIP 
is  unchanged  from  its  past  version. 

Of  18  proposed  changes  that  affect 
coverage,  we  summarize  11  in  Tables  1 
through  5  of  this  preamble.  We 
summarize  the  remaining  7  changes  in 
the  paragraphs  that  immediately  follow 
the  tables.  The  18  proposed  changes  are 
evenly  divided  between  changes  that 
add  or  increase  coverage  and  changes 
that  reduce  or  remove  coverage  or 
require  certain  coverage  from  a  date 
certain  to  the  time  a  claim  is  filed  for 
"closed  basin  lake"  claims. 

For  each  revised  policy  provision,  we 
made  two  estimates:  the  first  was  the 
percentage  of  claims  that  would  be 
impacted  bv  the  revised  provision;  the 
second  estimate  was  the  dollar  impact 
that  provision  would  have  on  each 
affected  claim.  We  multiplied  these  two 
amounts  to  develop  the  dollar  impact  of 
each  change  spread  over  all  program 
claims.  We  then  summed  those  dollar 
amounts  to  arrive  at  an  estimated 
decrease  of  $83.12  in  the  average  paid 
claim  under  these  revised  policy 
provisions.  We  estimate  that  during  the 
first  fiscal  year  after  enactment  the  NFIP 
would  have  about  4.3  million 
policyholders  and  abo'ut  55.900  total 
flood  losses.  If  so,  that  would  result  in 


an  annual  savings  to  the  Program  of 
approximately  S4.6  million  resulting 
from  the  proposed  changes  to  the 
policy. 

For  the  reasons  stated  we  have 
concluded  that  this  rule  is  not  a 
significant  regulaton,'  action  within  the 
meaning  of  Executive  Order  12866,  The 
Office  of  Management  and  Budget  has 
reviewed  the  proposed  rule  under  the 
provisions  of  Executive  Order  1 2866. 

Paperwork  Reduction  Act 

The  Office  of  Management  and  Budget 
(0MB)  has  approved  the  information 
collection  requirements  in  this  proposed 
rule  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980,  as 
amended.  OMB  has  assigned  control 
numbers  3067-0021  and  3067-0022  to 
the  collection  of  information  under  this 
proposed  rule. 

We  estimate  that  the  public  reporting 
and  recordkeeping  burden  for  the 
collection  of  information  titled  "Claims 
for  National  Flood  Insurance  Program" 
to  average  4.0  hours  per  claim.  The 
estimate  includes  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  information  requirements 
The  information  required  under  the 
terms  of  the  Standard  Flood  Insurance 
Policy  described  in  appendices  A(l). 
A(2).  and  A(3)  of  the  proposed  rule  is 
collected  using  the  following  FEMA 
forms: 


FEMA  Form  No 


Title 


Burden  estimate 


81-16 


Application 


and 


81-67       Preferred  Risk  Application  

81-17       Cancellation ..... 

81-18  Endorsement  

81-25  V-Zone  Risk  Factor  

81-40  Worksheet-contents-personal  property  

81-41   Worksheet-building 

81-41A Worksheet-building  (Cont'd) 

81-42    Proof  of  loss  

81-42A  Increased  Cost  of  Compliance  Proof  of  Loss 

81-43  Notice  of  loss  

81-44  Statement  as  to  full  cost  to  repair 

81-57  National  Flood  Insurance  Program  Preliminary  report  

81-58  I  National  Flood  Insurance  Program  Final  report  

81-59  '  National  Flood  Insurance  Program  Narrative  report 

81-63  I  Cause  of  Loss  and  Subrogation  report 

81-98  Increased  Cost  of  Compliance  Adjuster  Report  

N/A  Renewal  Premium  Notice  

(M/A  Request  for  Policy  Processing  and  Renewal  Information  Letter 


12  minutes ' 
7  5  minutes 
9  minutes 
15  minutes 
2  5  hours 
2.5  hours, 

1  0  hour 
5-6  minutes 

2  0  hours, 
4  minutes, 
6-7  minutes 
4  minutes 

4  minutes 

5-6  minutes 

45  minutes  to  1  hour 

15  minutes 

3  minutes 
9  minutes 


•  The  Prefen-ed  Risk  Applications  and  the  regular  Flood  Insurance  Applications  are  now  processed  and  recorded  together  There  is  no  break- 
down available  to  separate  the  burden  of  each  application. 
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Executive  Order  13132,  Federalism 

This  proposed  rule  involves  ikj 
policies  that  have  ftMleralism 
implications  under  Executive  Order 
13132,  Federalism,  dated  August  4. 
1999 

Executive  Order  12778,  Civil  Justice 
Reform 

This  proposed  rule  meets  the 
applicable  standards  of  section  2(b)(2)  of 
Executive  Order  1277H 

List  of  Subjects  in  44  CFR  Part  61 

Claims,  Flood  insurance. 

Accordingly,  we  propose  to  amend  44 
CFR  Part  Bl  as  follows: 

PART  61— INSURANCE  COVERAGE 
AND  RATES 

1.  The  authority  citation  for  part  61 
continues  to  read  as  follows: 

Authority:  42  I  '•  S.C.  4001  ft  <ii-q  ; 
Kn()iHaiii/.dlu)n  Plan  No   ,1  uf  1M7H.  4  t  KK 
4194,i.  .tCKK,  ITHCmiip  .  p  :)J4:  KO 
121J7  of  .M.ir    U.  1M7M.44FK  iyj»>7.  .)  CKK. 
l't7M  t;<iiii[i  .  p. 376. 

§61  10    [Removed] 

2.  We  remove  *itil.lO. 

3.  We  revise  Appendix  A(l)  to  Part 
61 ,  Dwelling  Form,  to  read  as  follows: 

APPENDIX  A(l)  TO  PART  61 

Federal  Emergency  Management 
Agency,  Federal  Insurance 
Administration 

Standard  Flood  Insurance  Policy 

DWELLING  FORM 

Please  read  the  policy  carefully.  The 
flood  insurance  provided  is  subject  to 
limitations,  restrictions  and  exclusions. 
This  piilicv  t:overs  oiilv: 

1  A  n(in-(  nndoniiniuiii  residential 
building  designed  for  pruicipal  use  as  a 
dwelling  place  of  one  to  four  families, 
or 

2  A  single  family  dwelling  unit  in  a 
condominium  building. 

I.  Agreement 

The  Federal  Emergency  Management 
Agency  providt^s  flood  insurance  under 
the  terms  of  the  National  Flood 
Insurance  Act  of  196H  and  its 
Amendments,  and  Title  44  of  the  (jhU- 
of  Federal  Regulations 

We  will  pay  vou  for  direct  physii.al 
loss  by  or  from  flood  to  your  insured 
property  if  you 

1    Have  p.iiii  theciirnut  preiiiiuni. 

2.  (Comply  with  .ill  term.s  and 
conditions  of  this  policy;  and 

3.  Have  furnished  accurate 
information  and  statements 

We  have  the  right  to  review  the 
information  vou  give  us  at  any  time  and 


to  revise  your  policy  based  on  our 
review. 

II.  Definitions 

A.  In  this  policy,  "you"  and  "your" 
refer  to  the  insured(s)  shown  on  the 
Declarations  Page  of  this  policy.  "We", 
"us"  and  "our"  refer  to  the  insurer. 

Some  definitions  are  complex  because 
they  are  pmvided  as  they  appear  in  the 
law  or  regulations,  or  result  from  court 
cases.  The  precise  definitions  are 
intended  to  protect  you. 

Flood,  as  used  in  this  flood  insurance 
policy,  means: 

1.  A  general  and  temporary  condition 
of  partial  or  complete  inundation  of  two 
or  more  acres  of  normally  dry  land  area 
or  of  at  least  two  or  more  properties  (one 
of  which  is  vour  property)  from: 

a.  The  overflow  of  inland  or  tidal 
waters. 

b.  The  unusual  and  rapid 
accumulation  or  runoff  of  surface  waters 
from  any  source. 

c.  Mudflows. 

2.  The  collapse  or  subsidence  of  land 
along  the  shore  of  a  lake  or  similar  body 
of  water  as  a  result  of  erosion  or 
undermining  caused  by  waves  or 
currents  of  water  exceeding  anticipated 
cyclical  levels  which  result  in  a  flood  as 
defined  in  Flood,  paragraph  Ala  above. 

B.  The  following  are  the  other  key 
definitions  we  use  in  this  policy: 

1.  Alt.  The  National  Flood  Insurance 
Act  of  1968  and  any  amendments  to  it. 

2.  Actual  Cash  Value  The  cost  to 
replace  an  insured  item  of  property  at 
the  time  of  loss,  less  the  value  of  its 
physical  depreciation. 

3.  Application.  The  statement  made 
and  signed  by  you  or  your  agent  in 
applying  for  this  policy.  The  application 
gives  information  we  use  to  determine 
the  eligibility  of  the  risk,  the  kind  of 
[)olic:y  to  be  issued  and  the  correct 
premium  payment.  The  application  is 
pan  of  this  flood  insurance  policy.  For 
us  to  issue  you  a  policy,  the  correct 
premium  payment  must  ac:{:ompany  the 
application 

4.  Base  Flood  .\  flood  having  a  one 
pen  ent  chance  of  being  equaled  or 
excetnled  in  any  given  year 

.5.  Rascnifnt  Any  area  of  the  building, 
including  any  sunken  room  or  sunken 
[)ortion  of  a  room,  having  its  floor  below 
ground  level  (suhgrade)  on  all  sides. 

tj.  Budding 

a   A  structure  with  two  or  more 
outside  rigid  walls  and  a  fully  secured 
roof,  that  is  affixed  to  a  permanent  site; 

b.  A  manufactured  home  (a 
"manufactured  home,"  also  known  as  a 
mobile  home,  is  a  structure  that  is  built 
on  a  permanent  chassis  and  affixed  to  a 
permanent  foundation  and  that  is 
transp(jrted  to  its  site  in  one  or  more 
sections);  or 


c.  A  travel  trailer  without  wheels, 
built  on  a  chassis  and  afHxed  to  a 
permanent  foundation,  that  is  regulated 
under  the  community's  floodplain 
management  and  building  ordinances  or 
laws. 

Building  does  not  mean  a  gas  or  liquid 
storage  tank  or  a  recreational  vehicle, 
park  trailer  or  other  similar  vehicle, 
except  as  described  in  6.c.,  above. 

7.  Cancellation.  The  ending  of  the 
insurance  coverage  provided  by  this 
policy  before  the  expiration  date. 

8.  Condominium.  That  form  of 
ownership  of  real  property  in  which 
each  unit  owner  has  an  undivided 
interest  in  common  elements. 

9.  Condominium  Association.  The 
entity  made  up  of  the  unit  owners 
responsible  for  the  maintenance  and 
operation  of 

a.  Common  elements  owned  in 
undivided  shares  by  unit  owners; 

b.  Other  real  property  in  which  the 
unit  owners  have  use  rights;  where 
membership  in  the  entity  is  a  required 
condition  of  unit  ownership. 

10.  Declarations  Page  A  computer- 
generated  summary  of  information  you 
furnish  in  the  application  for  insurance. 
The  declarations  page  also  describes  the 
term  of  the  policy,  limits  of  coverage, 
and  displays  the  premium  and  our 
name.  The  declarations  page  is  a  part  of 
this  flood  insurance  policy. 

11.  Described  Location.  The  location 
where  the  building(s)  or  personal 
property  are  found.  The  described 
location  is  shown  on  the  declarations 
page. 

12.  Direct  Physical  Loss  By  or  From 
Flood.  Loss  or  damage  to  insured 
property,  directly  caused  by  a  flood. 
Direct  physical  loss  must  be  evidenced 
by  physical  changes  to  the  property. 

13.  Dv%elling.  A  building  designed  for 
use  as  a  residence  for  no  more  than  four 
families  or  a  single-family  unit  in  a 
building  under  a  condominium  form  of 
ownership. 

14.  Elevated  Building.  A  building  that 
has  no  basement  and  that  has  its  lowest 
elevated  floor  raised  above  ground  level 
by  foundation  walls,  shear  walls,  posts, 
piers,  pilings,  or  columns. 

15.  Emergency  Program.  The  initial 
phase  of  a  community's  participation  in 
the  National  Flood  Insurance  Program. 
During  this  phase,  only  limited  amounts 
of  insurance  are  available  under  the  Act. 

16.  E.xpense  Constant.  A  flat  charge 
that  you  must  pay  on  each  new  or 
renewal  policy  to  defray  the  expenses  of 
the  Federal  Government  related  to  flood 
insurance. 

17.  Federal  Policy  Fee.  A  flat  charge 
that  you  must  pay  on  each  new  or 
renewal  policy  to  defray  certain 
administrative  expenses  incurred  in 
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carrying  out  the  National  Flood 
Insurance  Program.  This  fee  covers 
expenses  not  covered  by  the  expense 
constant. 

18.  Improvements.  Fixtures, 
alterations,  installations,  or  additions 
comprising  a  part  of  the  insured 
dwelling  or  the  apartment  unit  in  which 
you  reside. 

19.  Mudflow.  A  river  of  liquid  and 
flowing  mud  on  the  surfaces  of  normally 
dry  land  areas,  as  when  earth  is  carried 
by  a  current  of  water.  Other  earth 
movements,  such  as  landslide,  slope 
failure,  or  a  saturated  soil  mass  moving 
by  liquidity  down  a  slope,  are  not 
mudflows. 

20.  National  Flood  Insurance  Program 
(NFIP).  The  program  of  flood  insurance 
coverage  and  floodplain  management 
administered  under  the  Act  and 
applicable  Federal  regulations  in  title  44 
of  the  Code  of  Federal  Regulations, 
Subchapter  B. 

2 1 .  Policy.  The  entire  written  contract 
between  you  and  us.  It  includes: 

a.  This  printed  form; 

b.  The  application  and  declarations 
page; 

c.  Any  endorsements  that  may  be 
issued;  and 

d.  Any  renewal  certificate  indicating 
that  coverage  has  been  instituted  for  a 
new  policy  and  new  policy  term. 

Only  one  dwelling,  specifically 
described  by  you  in  the  application, 
may  be  insured  under  this  policy. 

22.  Pollutants.  Includes,  but  is  not 
limited  to,  any  solid,  liquid,  gaseous  or 
thermal  irritant  or  contaminant, 
including  smoke,  vapor,  soot,  fumes, 
acids,  alkalis,  chemicals  and  waste. 
Waste  includes,  but  is  not  limited  to, 
materials  to  be  recycled,  reconditioned 
or  reclaimed. 

23.  Post-FIRM  Building.  A  building  for 
which  construction  or  substantial 
improvement  occurred  after  December 
31 .  1974,  or  on  or  after  the  effective  date 
of  an  initial  Flood  Insurance  Rate  Map 
(FIRM),  whichever  is  later. 

24.  Probation  Premium.  A  flat  charge 
you  must  pay  on  each  new  or  renewal 
policy  issued  covering  property  in  a 
community  that  has  been  placed  on 
probation  under  the  provisions  of  44 
CFR  59.24. 

25.  Regular  Program.  The  final  phase 
of  a  community's  participation  in  the 
National  Flood  Insurance  Program.  In 
this  phase,  a  Flood  Insurance  Rate  Map 
is  in  effect  and  full  limits  of  coverage 
are  available  under  the  Act. 

26.  Special  Flood  Hazard  Area.  An 
area  having  special  flood  or  mudflow, 
and/or  flood-related  erosion  hazards, 
and  shown  on  a  Flood  Hazard  Boundary- 
Map  or  Flood  Insurance  Rate  Map  as 
Zone  A,  AO,  Al-30,  AE,  A99,  AH,  AR, 


AR/A,  AR/AE,  AR/AH,  AR/AO,  AR/Al- 
30,  Vl-30,  VE,  or  V. 

27.  Unit.  A  single-family  unit  you 
own  in  a  condominium  building. 

28.  Valued  Policy.  A  policy  in  which 
the  insured  and  the  insurer  agree  on  the 
value  of  the  property  insured,  that  value 
being  payable  in  the  event  of  a  total  loss. 
The  Standard  Flood  Insurance  Policy  is 
not  a  valued  policy. 

III.  Property  Covered 

A.  Coverage  A — Building  Property 

We  insure  against  direct  physical  loss 
by  or  from  flood  to: 

1.  The  dwelling  at  the  described 
location,  or  for  a  period  of  45  days  at 
another  location  as  set  forth  in  III.C.2.b.. 
Property  Removed  to  Safety. 

2.  Additions  and  extensions  attached 
to  and  in  contact  with  the  dwelling  by 
means  of  a  rigid  exterior  wall,  a  solid 
load-bearing  interior  wall,  a  stairway,  an 
elevated  walkway,  or  a  roof  At  your 
option,  additions  and  extensions 
connected  by  any  of  these  methods  may 
be  separately  insured.  Additions  and 
extensions  attached  to  and  in  contact 
with  the  building  by  meems  of  a 
common  interior  wall  that  is  not  a  solid 
load-bearing  wall  are  always  considered 
part  of  the  dwelling  and  may  not  be 
separately  insured. 

3.  A  detached  geurage,  used  as  such,  at 
the  described  location.  Coverage  is 
limited  to  no  more  than  10%  of  the  limit 
of  liability  on  the  dwelling.  Use  of  this 
insurance  is  at  your  option  but  reduces 
the  building  limit  of  liability. 

4.  Materials  and  supplies  to  be  used 
for  construction,  alteration  or  repair  of 
the  dwelling  or  a  detached  garage  while 
the  materials  and  supplies  are  stored  in 
a  fully  enclosed  building  at  the 
described  location  or  on  an  adjacent 
property. 

5.  A  building  under  construction, 
alteration  or  repair  at  the  described 
location. 

a.  If  the  structure  is  not  yet  walled  or 
roofed  as  described  in  the  definition  for 
building  (See  B.6.a.)  then  coverage 
applies: 

(1)  Only  while  such  work  is  in 
progress;  or 

(2)  If  such  work  is  halted,  only  for  a 
period  of  up  to  90  continuous  days 
thereafter. 

b.  However,  coverage  does  not  apply 
until  the  building  is  walled  and  roofed 
if  the  lowest  floor,  including  the 
basement  floor,  of  a  non-elevated 
building  or  the  lowest  elevated  floor  of 
an  elevated  building  is: 

(1)  Below  the  base  flood  elevation  in 
Zones  AH,  AE,  Al-30,  AR,  AR/AE,  AR/ 
AH,  AR/Al-30,  AR/A,  AR/AO;  or 


(2)  Below  the  base  flood  elevation 
adjusted  to  include  the  effect  of  wave 
action  in  Zones  VE  or  Vl-30. 

The  lowest  floor  levels  are  based  on 
the  bottom  of  the  lowest  horizontal 
structural  member  of  the  floor  in  Zones 
VE  or  Vl-30  and  the  top  of  the  floor  in 
Zones  AH,  AE,  Al-30.  AR.  AR/AE,  AR/ 
AH,  AR/Al-30,  AR/A.  AR'AO. 

6.  A  manufactured  home  or  a  travel 
trailer  as  described  in  the  Definitions 
Section  (See  Il.B.6.b.and  II.B.6.C.). 

If  the  manufactured  home  or  travel 
trailer  is  in  a  special  flood  hazard  area, 
it  must  be  anchored  in  the  following 
manner  at  the  time  of  the  loss: 

a.  By  over-the-top  or  frame  ties  to 
ground  anchors;  or 

b.  In  accordance  with  the 
manufacturer's  specifications;  or 

c.  In  compliance  with  the 
community's  floodplain  management 
requirements  unless  it  has  been 
continuously  insured  by  the  NFIP  at  the 
same  described  location  since 
September  30,  1982. 

7.  The  following  items  of  property 
which  are  covered  under  Coverage  A 
only: 

a.  Awnings  and  canopies; 

b.  Blinds: 

c.  Built-in  dishwashers: 

d.  Built-in  microwave  ovens; 

e.  Carpet  permanently  installed  over 
unfinished  flooring: 

f  Central  air  conditioners: 

g.  Elevator  equipment: 

h.  Fire  sprinkler  systems: 

i.-  Freezers,  walk-in. 

j.  Furnaces  and  radiators: 

k.  Garbage  disposal  units: 

1.  Hot  water  heaters,  including  solar 
water  heaters; 

m.  Light  fixtures; 

n.  Outdoor  antennas  and  aerials 
fastened  to  buildings; 

o.  Permanently  installed  cupboards, 
bookcases,  cabinets,  paneling,  and 
wallpaper: 

p.  Plumbing  fixtures; 

q.  Pumps  and  machinery  for  operating 
pumps: 

r.  Ranges,  cooking  stoves,  and  ovens: 

s.  Refrigerators:  and 

t.  Wall  mirrors,  permanently  installed. 

8.  Items  of  property  in  a  building 
enclosure  lower  than  the  lowest 
elevated  floor  of  an  elevated  post-FIRM 
building  located  in  zones  Al-30.  AE. 
AH.  AR.  AR/A.  AR/AE,  AR/AH,  AR 
A1-A30,  Vl-30,  or  VE.  or  in  a 
basement,  regardless  of  the  zone. 
Coverage  is  limited  to  the  following: 

a.  Any  of  the  following  items,  if 
installed  in  their  functioning  locations 
and.  if  necessarv'  for  operation, 
connected  to  a  power  source: 

(1)  Central  air  conditioners: 

(2)  Cisterns  and  the  water  in  them: 
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(:<)  Drvvv.ill  for  walls  dn<l  ceilings  in 
a  basonient  and  thf  cost  of  labor  to  nai! 
it,  unfinished  and  unfloated  and  not 
tapud,  to  thi?  framing; 

(4)  Electrical  junction  and  ( in  uit 
breaker  boxes; 

(5)  Elec:tric;al  outlets  and  switches; 
(B)  Elevators,  dumbwaiters  and 

related  equipment,  unless  installed 
below  the  base  flood  elevation  after 
September  :10,  19H7; 

(7)  Fuel  tanks  and  the  fuel  in  them; 

(8)  Furnaces  and  hot  water  heaters; 
(91  Heat  pumps; 

(10)  Nonflammable  insulation  in  a 
basement; 

(11)  Oil  tanks  and  oil  in  them; 

(12)  Pumps  and  tanks  used  in  solar 
energy  systems; 

(1,3)  Stairways  and  staircases  attached 
to  the  building,  not  separated  from  it  by 
elevated  walkways; 

(14)  Sump  pumps; 

(15)  Wafer  softeners,  water  Tdters  and 
faucets  installed  as  an  integral  part  of 
the  plumbing  system; 

(16)  Well  water  tanks  and  pumps; 

(17)  Required  utility  connections  for 
any  item  in  this  list;  and 

(18)  Footings,  ftiundations.  posts, 
pilings,  piers,  or  other  foundation  walls 
and  anchorage  systems  required  to 
support  a  building 

b.  Clean-up. 

B.  Coverage  B — Personal  Property 

1.  If  you  have  purchased  ptirsonal 
property  coverage,  we  insure  against 
direct  physical  loss  by  or  from  flood  to 
personal  property  inside  a  building  at 
the  described  location,  if: 

a.  The  property  is  owned  by  you  or 
your  hf)usehold  family  members;  and 

b.  At  your  option,  the  property  is 
owned  by  guests  and  servants. 

Personal  property  is  also  covered  for 
a  period  of  45  days  at  another  location 
as  set  forth  in  III.C  2.b..  Property 
Removed  to  Safety 

Personal  property  in  a  building  that  is 
not  fully  enclosed  must  be  secured  to 
prevent  flotation  out  of  the  building  If 
the  personal  property  does  float  out 
during  a  flood,  it  will  be  conclusively 
presumed  that  if  was  not  reasonably 
secured.  In  that  i;ase  there  is  no 
coverage  for  such  property. 

2.  (loverage  for  persfinal  property 
includes  the  following  property.  sub|ec;t 
to  paragraph  Hi   above,  which  is 
covered  under  (Coverage  B.  only: 

a.  Air  conditioning  units — portable  or 
window  type; 

b  (;arp(!fs.  not  permanently  installed, 
over  unfinished  flooring. 

c;.  Carpets  over  finished  flooring; 

d.  (Clothes  washers  and  dryers; 

e.  "('ook-out"  grills; 

f  Food  fr»H^zers,  other  than  walk-in, 
and  food  in  any  freezer;  and 


g   Portable  microwave  (jvens  and 
portable  dishwashers. 

U.  (ioverage  for  items  of  property  in  a 
building  enclosure  lower  than  the 
lowest  elevated  floor  (if  an  elevated 
post-FIRM  building  located  in  zones 

ai-;m),  ae.  ah.  ar,  ar/a,  ar/ae,  ar/ 

AH,  AR/Al-A.lO,  Vl-iiO,  or  VK.  or  in  a 
basement,  regardless  of  the  zone,  is 
limited  to  the  following  items,  if 
installed  in  their  functioning  locations 
and,  if  necessary  for  operation, 
connei:fed  to  a  power  source; 

a.  Air  conditioning  units — portable  or 
window  type; 

b  (ilothes  washers  and  dryers;  and 
c.  Food  freezers,  other  than  walk-in. 
and  food  in  any  freezer; 

4.  If  vou  are  a  tenant  and  have  insured 
personal  property  under  Coverage  B  in 
this  policy,  we  will  cover  such  property, 
inc:luding  your  cooking  stove  or  range 
and  refrigerator  The  policy  will  also 
c:over  improvements  made  or  acquired 
solely  at  your  expense  in  the  dwelling 
or  apartment  unit  in  which  you  reside, 
but  for  not  more  than  10%  of  the  limit 
of  liability  shown  for  personal  property 
on  the  declarations  page.  Use  of  this 
insurance  is  at  your  option  but  reduces 
the  personal  property  limit  of  liability. 

5.  If  you  are  the  owner  of  a  unit  and 
have  insured  personal  property  under 
Coverage  B  in  this  policy,  we  will  also 
cover  your  interior  walls,  floor  and 
c;eiling  (not  otherwise  covered  under  a 
flood  insurance  policy  purchased  by 
your  condominium  association)  for  not 
more  than  10%  of  the  limit  of  liability 
shown  for  personal  property  on  the 
declarations  page.  Use  of  this  insurance 
is  at  your  option  but  reduces  the 
personal  property  limit  of  liability. 

f).  Special  Limits.  We  will  pay  no 
more  than  S2,500  for  any  one  loss  to  one 
or  more  of  the  following  kinds  of 
personal  property: 

a.  Artwork,  photographs,  collectibles, 
or  memorabilia,  including  but  not 
limited  to,  porcelain  or  other  figures, 
and  sports  cards; 

b.  Rare  books,  manuscripts  or 
autographed  items; 

c.  lewelry,  watches,  precious  and 
semi-precious  stones,  articles  of  gold, 
silver  or  platinum. 

d.  Furs  or  any  article  containing  fur 
which  represents  its  principal  value;  or 

e  Personal  property  used  in  any 
business. 

7.  We  will  pay  only  for  the  functional 
value  of  antiques 

IJ  (^nvemsje  C' — Other  Coverages 

1   l')et)ris  Removal 

We  will  pay  reasonable  expenses  to 
remove  debris  directly  caused  by  flood, 
provided  the  debris  is: 

a.  Debris  from  property: 


(1 )  That  you  do  not  own; 

(2)  That  originates  from  beyond  the 
boundaries  of  the  described  location, 
and 

(3)  That  is  physically  on  or  in  the 
insured  building;  or 

b.  Debris  of  the  insured  property 
anywhere. 

If  you  or  a  member  of  your  household 
perform  the  removal  work,  the  value  of 
your  work  will  be  based  on  the  Federal 
minimum  wage. 

This  coverage  does  not  increase  the 
Coverage  A  or  Coverage  B  Limit  of 
Liability. 

2.  Loss  Avoidance  Measures 

a.  Sandbags.  Supplies  and  Labor 

(1)  We  will  pay  up  to  $1,000  for  costs 
you  incur  to  protect  the  insured 
building  from  a  flood  or  imminent 
danger  of  flood,  including: 

(a)  Your  reasonable  expenses  to  buy: 
(i)  Sandbags,  including  sand  to  fill 

them; 

(ii)  Fill  for  temporary  levees; 

(iii)  Pumps;  and 

(iv)  Plastic  sheeting  and  lumber  used 
in  connection  with  these  items. 

(b)  The  value  of  work,  at  the  Federal 
minimum  wage,  that  you  or  a  member 
of  your  household  perform. 

(2)  This  coverage  for  Sandbags, 
Supplies  and  Labor  only  applies  if 
damage  to  insured  property  by  or  from 
flood  is  imminent  and  the  threat  of 
flood  damage  is  apparent  enough  to  lead 
a  person  of  common  prudence  to 
anticipate  flood  damage.  One  of  the 
following  must  also  occur: 

(a)  A  general  and  temporary'  condition 
of  flooding  in  the  area  near  the 
described  location  must  occur,  even  if 
the  flood  does  not  reach  the  building;  or 

(b)  A  legally  authorized  official  must 
issue  an  evacuation  order  or  other  civil 
order  for  the  community  in  which  the 
building  is  located  calling  for  measures 
to  preserve  life  and  property  from  the 
peril  of  flood. 

This  coverage  does  not  increase  the 
Coverage  A  or  Coverage  B  Limit  of 
Liability. 

b.  Property  Removed  to  Safety 

(1)  We  will  pay  up  to  $1,000  for  the 
reasonable  expenses  you  incur  to  move 
insured  property  to  another  place  other 
than  the  described  location  that 
contains  the  property  in  order  to  protect 
it  from  flood  or  the  imminent  danger  of 
flood. 

Reasonable  expenses  include  the 
value  of  work,  at  the  Federal  minimum 
wage,  that  you  or  a  member  of  your 
household  perform. 

(2)  If  you  move  insured  property  to 
another  location  other  than  the 
described  location  that  contains  the 
property,  in  order  to  protect  it  from 
flood  or  the  imminent  danger  of  flood. 
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we  will  cover  such  property  while  at 
that  location  for  a  period  of  45 
consecutive  days  from  the  date  you  first 
begin  to  move  it  there.  The  personal 
property  that  is  moved  must  be  placed 
in  a  fully  enclosed  building,  or 
otherwise  reasonably  protected  from  the 
elements. 

Any  property  removed,  including  a 
moveable  home  described  in  Definition 
6.  Building,  paragraphs  b.  and  c.  must 
be  placed  above  ground  level  or  outside 
of  the  special  flood  hazard  area. 

This  coverage  does  not  increase  the 
Coverage  A  or  Coverage  B  Limit  of 
Liability. 

3.  Condominium  Loss  Assessments. 

a.  If  this  policy  insures  a  unit,  we  will 
pay,  up  to  the  Coverage  A  limit  of 
liability,  your  share  of  loss  assessments 
charged  against  you  by  the 
condominium  association  in  accordance 
with  the  condominium  association's 
articles  of  association,  declarations  and 
your  deed, 

The  assessment  must  be  made  as  a 
result  of  direct  physical  loss  by  or  from 
flood  during  the  policy  term,  to  the 
building's  common  elements. 

b.  We  will  not  pay  any  loss 
assessment  charged  against  you: 

(1)  And  the  condominium  association 
by  any  governmental  body: 

(2)  That  results  from  a  deductible 
under  the  insurance  purchased  by  the 
condominium  association  insuring 
common  elements; 

(3)  That  results  from  a  loss  to  personal 
property,  including  contents  of  a 
condominium  building; 

(4)  That  results  from  a  loss  sustained 
by  the  condominium  association  that 
was  not  reimbursed  under  a  flood 
insurance  policy  written  in  the  name  of 
the  association  under  the  Act  because 
the  building  was  not.  at  the  time  of  loss, 
insured  for  an  amount  equal  to  the 
lesser  of 

(a)  80%  or  more  of  its  full 
replacement  cost;  or 

(b)  The  maximum  amount  of 
insurance  permitted  under  the  Act; 

(5)  To  the  extent  that  payment  under 
this  policy  for  a  condominium  building 
loss,  in  combination  with  payments 
under  any  other  NFIP  policies  for  the 
same  building  loss,  exceeds  the 
maximum  amount  of  insurance 
permitted  under  the  Act  for  that  kind  of 
building;  or 

(6)  To  the  extent  that  payment  under 
this  policy  for  a  condominium  building 
loss,  in  combination  with  any  recovery 
available  to  you  as  a  tenant  in  common 
under  any  NFIP  condominium 
association  policies  for  the  same 
building  loss,  exceeds  the  amount  of 
insurance  permitted  under  the  Act  for  a 
single-family  dwelling. 


Loss  assessment  coverage  does  not 
increase  the  Coverage  A  Limit  of 
Liability. 

D.  Coverage  D — Increased  Cost  of 
Compliance 

A.  General. 

This  policy  pays  you  to  comply  with 
a  State  or  local  floodplain  management 
law  or  ordinance  affecting  repair  or 
reconstruction  of  a  structure  suffering 
flood  damage.  Compliance  activities 
eligible  for  payment  are:  elevation, 
floodproofing,  relocation,  or  demolition 
(or  any  combination  of  these  activities) 
of  your  structure.  Eligible  floodproofing 
activities  are  limited  to: 

1.  Non-residential  structures. 

2.  Residential  structures  with 
basements  that  satisfy  FEMA's 
standards  published  in  the  Code  of 
Federal  Regulations  (44  CFR  60.6  (b)  or 
(c)) 

B.  Limit  of  LiabiliH'. 

$20,000  is  the  maximum  we  will  pay 
you  for  this  Coverage  D  (Increased  Cost 
of  Compliance),  which  only  applies  to 
policies  with  building  coverage 
(Coverage  A).  Our  payment  of  claims 
under  Coverage  D  is  in  addition  to  the 
amount  of  coverage  which  you  selected 
on  the  application  and  which  appears 
on  the  Declarations  Page.  But  the 
maximum  you  can  collect  under  this 
policy  for  both  Coverage  A  (Building 
Property)  and  Coverage  D  (Increased 
Cost  of  Compliance)  cannot  exceed  the 
maximum  permitted  under  the  Act.  We 
do  NOT  charge  a  separate  deductible  for 
a  claim  under  Coverage  D. 

C.  Eligibility. 

1 .  A  structure  covered  under  Coverage 
A — Building  Property  sustaining  a  loss 
caused  by  a  flood  as  defined  by  this 
policy  must: 

a.  Be  a  "repetitive  loss  structure."  A 
"repetitive  loss  structure"  is  one  that 
meets  the  following  conditions: 

(1)  The  structure  is  covered  by  a 
contract  of  flood  insurance  issued  under 
the  NFIP. 

(2)  The  structure  has  suffered  flood 
damage  on  2  occasions  during  a  10-year 
period  which  ends  on  the  date  of  the 
second  loss. 

(3)  The  cost  to  repair  the  flood 
damage,  on  average,  equaled  or 
exceeded  25%  of  the  market  value  of  the 
structure  at  the  time  of  each  flood  loss. 

(4)  In  addition  to  the  current  claim, 
the  NFIP  must  have  paid  the  previous 
qualifying  claim,  and  the  State  or 
community  must  have  a  cumulative, 
substantial  damage  provision  or 
repetitive  loss  provision  in  its 
floodplain  management  law  or 
ordinance  being  enforced  against  the 
structure;  or 


b.  Be  a  structure  that  has  had  flood 
damage  in  which  the  cost  to  repair 
equals  or  exceeds  50%  of  the  market 
value  of  the  structure  at  the  time  of  the 
flood.  The  State  or  community  must 
have  a  substantial  damage  provision  in 
its  floodplain  management  law  or 
ordinance  being  enforced  against  the 
structure. 

2.  This  Coverage  D  pays  you  to 
comply  with  State  or  local  floodplain 
management  laws  or  ordinances  that 
meet  the  minimum  standards  of  the 
National  Flood  Insiu-ance  Program 
found  in  the  Code  of  Federal 
Regulations  at  44  CFR  60.3.  We  pay  for 
compliance  activities  that  exceed  those 
standards  under  these  conditions: 

a.  Paragraph  C.  1.  a.  above. 

b.  Elevation  or  floodproofing  in  any 
risk  zone  to  preliminan'  or  advisory" 
base  flood  elevations  provided  by  FEMA 
which  the  State  or  local  government  has 
adopted  and  is  enforcing  for  flood- 
damaged  structures  in  such  areas.  (This 
includes  compliance  activities  in  B.  C, 
X.  or  D  zones  which  are  being  changed 
to  zones  with  base  flood  elevation  .  This 
also  includes  compliance  activitie.  in 
zones  where  base  flood  elevations  are 
being  increased,  and  a  flood-damaged 
structure  must  comply  with  the  higher 
advisory  base  flood  elevation.)  Increased 
Cost  of  Compliance  coverage  does  not 
apply  to  situations  in  B.  C.  X.  or  D  zones 
where  the  community  has  derived  its 
own  elevations  and  is  enforcing 
elevation  or  floodproofing  requirements 
for  flood-damaged  structures  to 
elevations  derived  solely  by  the 
community. 

c.  Elevation  or  floodproofing  above 
the  base  flood  elevation  to  meet  State  or 
local  "freeboard"  requirements,  i.e..  that 
a  structure  must  be  elevated  above  the 
base  flood  elevation. 

3.  Under  the  minimum  NFIP  criteria 
at  44  CFR  60.3(b)(4).  States  and 
communities  must  require  the  elevation 
or  floodproofing  of  structures  in 
unnumbered  A  zones  to  the  base  flood 
elevation  where  elevation  data  is 
obtained  from  a  Federal.  State,  or  other 
source.  Such  compliance  activities  are 
also  eligible  for  Coverage  D. 

4.  This  coverage  will  also  pay  for  the 
incremental  cost,  after  demolition  or 
relocation,  of  elevating  or  floodproofing 
a  structure  during  its  rebuilding  at  the 
same  or  another  site  to  meet  State  or 
local  floodplain  management  laws  or 
ordinances,  subject  to  Exclusion  E.7. 
below. 

5.  This  coverage  will  also  pay  to  bring 
a  flood-damaged  structure  into 
compliance  with  state  or  local 
floodplain  management  laws  or 
ordinances  even  if  the  structure  had 
received  a  variance  before  the  present 
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lf)ss  from  thf!  applicable  flDodpiaiii 
nianagiunent  rt><|uirnmniifs 

D  I'oiiditions 

1.  VVhfin  a  strwcturf  covered  under 
(;()ve^a^e  A — Building  F'ropertv  sustains 
a  loss  caused  hv  a  flood,  our  payment 
for  the  loss  undt-r  this  (ioverage  I)  will 
he  for  the  incTeast^l  cost  to  elevate, 
floodproof.  reloc:ate.  or  demolish  (or  any 
comhination  of  these  activities)  caused 
hv  the  enforcement  of  current  State  or 
Io(  al  floodplain  inana^tMnent 
ordinances  or  laws.  Our  [lavminit  for 
eli^ihle  demolition  activities  will  he  for 
the  cost  to  demolish  and  c  lear  the  site 
of  the  huiidiiif;  dehris  or  a  portion 
thtTeof  caused  by  the  enforcement  of 
current  State  or  local  flood()lain 
management  ordinances  or  laws 
Eligible  activitit's  for  the  cost  of  ( learing 
the  site  will  inclmle  those  ne(  essarv  to 
discontinue  utilitv  servii  e  to  the  site 
and  ensure  proper  abandonment  of  on- 
site  utilities 

2.  When  the  building  is  rep.ured  or 
rebuilt.  It  must  he  intended  for  the  same 
nccupancv  as  the  present  building 
unless  otherwise  required  hv  i  urrent 
floodplain  m.magement  ordinances  or 
laws 

E.   fc'\(  /US/ONS 

Under  this  Cuver.ige  1)  line  reaseil  (lost 
of  C()m[)liciiif:e)  we  will  not  pav  for: 

1.  rhe  cost  to  (onipiv  with  anv 
tloodplain  management  law  or 
ordinance  in  communities  partu  ip.iting 
in  the  Kmergt^ncy  f'rogram. 

2.  The  cost  associated  with 
enforcement  of  anv  ordinante  or  law 
that  re(piires  anv  insured  or  others  to 
test  for.  monitor,  (lean  up.  remove, 
contain,  treat,  detoxify  or  neutralize,  or 
in  any  way  respond  to,  or  assess  the 
effects  of  pollutants 

3  The  loss  in  value  to  anv  insured 
building  or  other  strut:ture  due  to  the 
re<iuirements  of  anv  ordinanc  e  or  law. 

4  The  loss  in  residual  value  of  the 
undamaged  [lortion  of  a  building 
demolished  as  a  conse(|uence  of 
enforcement  of  anv  State  or  local 
floodplain  management  law  or 
ordinance. 

.T  Anv  liK.reased  (lost  of  ( '.onipliance 
under  this  Coverage  1): 

a.  Until  the  building  is  elevated, 
floodproofed,  df'molished.  or  relocated 
on  the  same  or  to  another  premises,  and 

b    I'nless  the  building  is  elev.ited, 
floodproofed,  demolished,  or  relocated 
as  soon  as  reasonably  possible  after  the 
loss,  not  to  exceed  two  years 

fi   Anv  code  upgrade  re()uirements. 
»•  t;  .  plumbing  or  ele(  tru  al  wiring,  not 
specifically  related  to  the  State  or  local 
floodplain  managemiuit  law  or 
ordinance 

7  Anv  compliance  ai  tivities  needed 
to  bring  additions  or  improvements 


made  after  the  loss  occurred  into 
compliance  with  State  or  local 
floodplain  management  laws  or 
ordinances. 

H  Loss  due  to  any  ordinance  or  law 
that  you  were  required  to  comply  with 
before  the  current  loss, 

•4  Any  rebuilding  activity  to 
standards  that  do  not  meet  the  NFIP's 
minimum  requirements.  This  includes 
any  situation  where  the  insured  has 
received  from  the  State  or  community  a 
variance  in  connection  with  the  current 
flood  loss  to  rebuild  the  properly  to  an 
elevation  below  the  base  flood 
elevation 

10  Increased  ('ost  of  Compliance  for 
a  garage  or  carport 

11  Any  structure  insured  under  an 
NF-"!!'  Ciruup  Flood  insuraiu  e  Policy. 

12  Assessments  made  by  a 
condominium  association  on  individual 
condominium  unit  owners  to  pay 
increased  ( osts  of  repairing  commonly 
owned  buildings  after  a  flood  in 

(  ompliani  e  with  State  or  loc<il 
floodplain  management  ordinances  or 
laws 

F  Other  Prnvisions 

1    Increased  Cost  of  (iompliance 
i  over.ige  will  not  be  included  in  the 
cakiulatum  to  dt'termine  whether 
coverage  meets  the  80%  insurance-to- 
value  requirement  for  replat;ement  cost 
coverage  as  set  forth  in  Section  VII   V. 
Loss  Settlement. 

2.  All  other  conditions  and  provisions 
of  the  policy  apply. 

IV.  Property  Not  Covered 

We  do  not  (over  anv  of  the  following: 

1  Personal  property  not  inside  a 
building: 

2  A  building,  and  personal  property 
in  it.  located  entirely  in.  on.  or  over 
water  or  seaward  of  mean  high  tide  if  it 
was  constructed  or  substariiirtllv 
improved  after  September  30.  1982; 

t.  Open  structures,  including  a 
building  used  as  a  boathouse  or  any 
structure  or  building  into  which  boats 
are  floated,  and  personal  property 
located  in,  on  or  over  water: 

4  Rt'creatumal  vehicles  other  than 
travttl  trailers  described  in  the 
Definitions  Section  (see  II.B.6.C.) 
whether  affixed  to  a  permanent 
foundation  or  on  wheels. 

5  Self  propelled  vehicles  or 
machines,  including  their  parts  and 
equipment   However,  we  do  cover  self- 
propelled  yehi(  les  or  machines  not 

li(  I'lised  for  use  on  public:  roads  that  are: 

a   I'sed  mainly  to  service  the 
(lesc:rilM!d  location  or 

b  Designed  and  used  to  assist 
handicapped  persons,  while  the 
vehicles  or  machines  are  inside  a 
building  at  the  described  location; 


6.  Land,  land  values,  lawns,  trees, 
shrubs,  plants,  growing  crops,  or 
animals; 

7.  Accounts,  bills,  coins,  currency, 
deeds,  evidences  of  debt,  medals, 
money,  scrip,  stored  value  cards, 
postage  stamps,  securities,  bullion. 
manusc:ripts.  or  other  valuable  papers: 

8.  Underground  structures  and 
equipment,  including  wells,  septic  tanks 
and  septic  systems: 

9.  Those  portions  of  walks,  walkways, 
decks,  driveways,  patios  and  other 
surfaces,  all  whether  protected  by  a  roof 
or  not.  Ifjcated  outside  the  perimeter, 
exterior  walls  of  the  insured  building  or 
the  building  in  which  the  insured  unit 
is  located. 

10.  Containers,  including  related 
equipment,  such  as.  but  not  limited  to. 
tanks  containing  gases  or  liquids; 

1 1    Buildings  or  units  ancl  all  their 
contents  if  more  than  49"'<>  of  the  actual 
cash  value  of  the  building  is  below- 
ground,  unless  the  lowest  level  is  at  or 
above  the  ba.se  flood  elevation  and  is 
below  ground  by  reason  of  earth  having 
been  used  as  insulation  material  in 
conjunction  with  energy  efficient 
building  techniques: 

12.  Fences,  retaining  walls,  seawalls, 
bulkheads,  wharves,  piers,  bridges,  and 
docks; 

13.  Aircraft  or  watercraft.  or  their 
furnishings  and  equipment: 

14.  Swimming  pools,  hot  tubs,  spas, 
and  their  equipment  such  as.  but  not 
limited  to,  heaters,  filters,  pumps,  and 
pipes,  wherever  located; 

15.  Property  not  eligible  for  flood 
insurance  pursuant  to  the  provisions  of 
the  Coastal  Barrier  Resources  Act  and 
the  Cloastal  Barrier  Improvement  Act 
and  amendments  to  these  Acts; 

16.  Loss  to  any  building  or  personal 
property  located  on  land  leased  from  the 
Federal  Government,  arising  from  or 
incident  to  the  flooding  of  the  land  hv 
the  Federal  Government,  where  the 
lease  expressly  holds  the  Federal 
Government  harmless  under  flood 
insurance  issued  under  any  Federal 
Government  program. 

17.  A  detached  garage  used  or  held  for 
use  for  residential  [ic  dwelling), 
business  or  farming  purposes; 

18.  Personal  property  you  own  in 
common  with  other  unit  owners 
comprising  the  membership  of  a 
condominium  association. 

V.  Exclusions 

A.  We  only  pay  for  direct  physical 
loss  by  or  from  flood,  which  means  that 
we  do  not  pay  you  for: 

1.  Loss  of  revenue  or  profits; 

2.  Loss  of  access  to  the  insured 
property  or  described  location; 

3.  Loss  of  use  of  the  insured  property 
or  described  location; 
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4.  Loss  from  interruption  of  business 
or  production; 

5.  Any  additional  living  expenses 
incurred  while  the  insured  building  is 
being  repaired  or  is  unable  to  be 
occupied  for  any  reason: 

6.  The  cost  of  complying  with  any 
ordinance  or  law: 

a.  Requiring  or  regulating  the 
construction,  demolition,  remodeling, 
renovation  or  repair  of  property, 
including  removal  of  any  resulting 
debris.  This  exclusion  does  not  apply  to 
any  eligible  activities  that  we  describe 
in  Coverage  D — Increased  Cost  of 
Compliance;  or 

b.  Requiring  you  or  others  to  test  for. 
monitor,  clean  up.  remove,  contain, 
treat,  detoxifv'.  or  neutralize,  or  in  any 
way  respond  to,  or  assess  the  effect  of, 
any  pollutant;  or 

7.  Any  other  economic  loss  you  suffer. 

B.  We  do  not  insure  a  loss  directly  or 
indirectly  caused  by  a  flood  that  is 
already  in  progress  at  the  time  and  date: 

1 .  The  policy  term  begins;  or 

2.  Coverage  is  added  at  your  request. 

C.  We  do  not  insure  for  loss  to 
property  caused  directly  by  earth 
movement  even  if  the  earth  movement 
is  caused  by  flood.  Some  examples  of 
earth  movement  that  we  do  not  cover 
are: 

1.  Earthquake; 

2.  Landslide; 

3.  Land  subsidence; 

4.  Sinkholes; 

5.  Destabilization  or  movement  of 
land  that  results  from  accumulation  of 
water  in  subsurface  land  area;  or 

6.  Gradual  erosion. 

We  do,  however,  pav  for  losses  from 
erosion  and  mudflows  that  are 
specifically  covered  under  our 
definition  of  flood. 

D.  We  do  not  insure  for  direct 
physical  loss  caused  directly  or 
indirectly  by  any  of  the  following: 

1.  The  pressure  or  weight  of  ice; 

2.  Freezing  or  thawing; 

3.  Rain.  snow,  sleet,  hail,  or  water 
spray; 

4.  Water,  moisture,  mildew,  or  mold 
damage  that  results  primarily  from  any 
condition: 

a.  Substantially  confined  to  the 
dwelling;  or 

b.  That  is  within  your  control, 
including  but  not  limited  to: 

(1)  Design,  structural  or  mechanical 
defects; 

(2)  Failures,  stoppages,  or  breakage  of 
water  or  sewer  lines,  drains,  pumps, 
fixtures,  or  equipment;  or 

(3)  Failure  to  inspect  and  maintain  the 
property  after  a  flood  recedes; 

5.  Water  or  water-borne  material  that: 
a.  Backs  up  through  sewers  or  drains; 


b.  Discharges  or  overflows  from  a 
sump,  sump  pump  or  related 
equipment;  or 

c.  Seeps  or  leaks  on  or  through  the 
covered  property,  unless  the  property 
has  been,  at  the  same  time,  damaged  bv 
flood; 

6.  The  pressure  or  weight  of  water 
unless  the  damaged  property  has  been, 
at  the  same  time,  damaged  by  flood; 

7.  Power,  heating  or  cooling  failure 
unless  the  failure  results  from  direct 
physical  loss  by  or  from  flood  to  power, 
heating  or  cooling  equipment  on  the 
described  location; 

8.  Discharge,  dispersal,  seepage, 
migration,  release,  or  escape  of 
pollutants; 

9.  Theft,  fire,  explosion,  wind,  or 
windstorm; 

10.  Anything  that  you  or  any  member 
of  your  household  do  or  conspires  to  do 
to  deliberately  cause  loss  by  flood;  or 

11.  Alteration  of  the  insured  property 
that  significantly  increases  the  risk  of 
flooding. 

VL  Deductibles 

A.  When  a  loss  is  covered  under  this 
policy,  we  will  pay  only  that  part  of  the 
loss  that  exceeds  your  deductible 
amount,  subject  to  the  limit  of  liability 
that  applies.  The  deductible  amount  is 
shown  on  the  declarations  page. 

However,  when  a  building  under 
construction,  alteration,  or  repair  does 
not  have  at  least  two  rigid  exterior  walls 
and  a  fully  secured  roof  at  the  time  of 
loss,  your  deductible  amount  will  be 
two  times  the  deductible  that  would 
otherwise  apply  to  a  completed 
building. 

B.  In  each  loss  from  flood,  separate 
deductibles  apply  to  the  building  and 
personal  property  insured  by  this 
policy. 

C.  the  deductible  does  NOT  apply  to: 

1.  III.C.2.  Loss  Avoidance  Measures: 

2.  III.C.3.  Condominium  Loss 
Assessments  Coverage;  or 

3.  III.D.  Increased  Cost  of  Compliance 
Coverage. 

VII.  General  Conditions 

A.  Pair  and  Set  Clause. 

In  case  of  loss  to  an  article  that  is  part 
of  a  pair  or  set,  we  will  have  the  option 
of  paying  you: 

1.  An  amount  equal  to  the  cost  of 
replacing  the  lost,  damaged  or  destroyed 
article,  minus  its  depreciation,  or 

2.  The  amount  that  represents  the  fair 
proportion  of  the  total  value  of  the  pair 
or  set  that  the  lost,  damaged  or 
destroyed  article  bears  to  the  pair  or  set. 

B.  Concealment  or  Fraud  and  Policy 
Voidance. 

1 .  With  respect  to  all  insureds  under 
this  policy,  this  policy: 


a.  Is  void. 

b.  Has  no  legal  force  or  effect. 

c.  Cannot  be  renewed,  and 

d.  Cannot  be  replaced  by  a  new-  flood 
policy,  if.  before  or  after  a  loss,  you  or 
any  other  insured  or  your  agent  have  at 
any  time: 

(1)  Intentionally  concealed  or 
misrepresented  any  material  fact  or 
circumstance, 

(2)  Engaged  in  fraudulent  conduct,  or 

(3)  Made  false  statements  relating  to 
this  policy  or  any  other  NFIP  insurance. 

2.  This  policy  will  be  void  as  of  the 
date  wrongful  acts  of  B.l.  above  were 
committed. 

3.  Fines,  civil  penalties,  and 
imprisonment  under  applicable  Federal 
laws  may  also  apply  to  the  acts  of  fraud 
or  concealment  described  above 

4.  This  policy  is  also  void  for  reasons 
other  than  fraud,  misrepresentation,  or 
wrongful  act.  This  policy  is  void  from 
its  inception  and  has  no  legal  force 
under  the  following  conditions: 

a.  If  the  property  is  located  in  a 
community  that  was  not  participating  in 
the  NFIP  on  the  policy's  inception  date 
and  did  not  join  or  re-enter  the  program 
during  the  policy  term  and  before  the 
loss  occurred;  or 

b.  If  the  property  listed  on  the 
application  is  otherwise  not  eligible  for 
coverage  under  the  NFIP. 

C.  Other  Insurance. 

1.  If  a  loss  covered  by  this  policy  is 
also  covered  by  other  insurance  that 
includes  flood  coverage  not  issued 
under  the  Act.  we  will  not  pay  more 
than  the  amount  of  insurance  that  you 
are  entitled  to  for  lost,  damaged  or 
destroyed  property  insured  under  this 
policy  subject  to  the  following: 

a.  We  will  pay  only  the  proportion  of 
the  loss  that  the  amount  of  insurance 
that  applies  under  this  policy  bears  to 
the  total  amount  of  insurance  covering 
the  loss,  unless  b.  or  c.  below  applies. 

b.  If  the  other  policy  has  a  provision 
stating  that  it  is  excess  insurance,  this 
policy  will  be  primary. 

c.  This  policy  will  be  primary-  (but 
subject  to  its  own  deductible)  up  to  the 
deductible  in  the  other  flood  policy 
(except  another  policy  as  described  in 
Paragraph  C.l.b.  above).  When  the  other 
deductible  amount  is  reached,  this 
policy  will  participate  in  the  same 
proportion  that  the  amount  of  insurance 
under  this  policy  bears  to  the  total 
amount  of  both  policies,  for  the 
remainder  of  the  loss. 

2.  If  there  is  other  insurance  in  the 
name  of  vour  condominium  association 
covering  the  same  property  covered  by 
this  policy,  then  this  policy  will  be  in 
excess  over  the  other  insurance. 

D.  Amendments,  Waivers, 
Assignment. 


34834 


Federal  Register/ Vol.  65,  No.  105/ Wednesday,  May  31,  2000 / Proposed  Rules 


This  policy  cannot  be  changed  nor 
can  any  of  its  provisions  be  waived 
without  the  express  written  consent  of 
the  Federal  Insurance  Administrator.  No 
action  that  we  take  under  the  terms  of 
this  policy  constitutes  a  waiver  of  any 
of  our  rights.  You  may  assign  this  policy 
in  writing  when  you  transfer  title  of 
your  property  to  someone  else  except 
under  these  conditions: 

1.  When  this  policy  covers  only 
personal  property;  or 

2.  When  this  policy  covers  a  structure 
during  the  course  of  construction. 

E  Cancellation  of  the  Policy  by  You. 

1.  You  may  cancel  this  policy  at  any 
time. 

2.  If  you  cancel  this  policy,  you  may 
be  entitled  to  a  full  or  partial  refund  of 
premium  under  our  applicable  rules  and 
regulations. 

F  Son-Renewal  of  the  Policy  by  Us 
Your  policy  will  not  be  renewed: 

1  If  the  community  where  your 
covered  property  is  located  stops 
participating  in  the  N'FIP.  or 

2.  Your  building  has  been  declared 
ineligible  under  section  1.1  IK  of  the  Act 

G  Reduction  and  Restoration  of 
Coverage 

1.  If  fne  premium  we  received  from 
you  was  not  enough  to  buy  the  kind  and 
amount  of  coverage  you  re(]ueste(i.  we 
will  provide  only  the  amount  of 
coverage  that  can  be  purchased  for  the 
premium  payment  we  received 

2  The  amount  of  coverage  resultmg 
from  the  reduc:tion  described  in  1   al)ove 
can  be  restored  to  the  amount  you 
requested  as  follows 

a.  Discovery  of  Insufficient  F'remium 
or  Incomplete  Rating  Information  Bt^fore 
a  Loss 

( 1)  If  we  discover  before  you  have  ,i 
flood  loss  that  your  premium  payment 
was  not  enough  to  buy  the  requested 
amount  of  coverage,  we  will  send  you 
and  any  mortgagee  or  truste**  known  to 
us  a  bill  for  the  recpiired  additional 
premium  for  the  curn-nt  policy  term  (or 
that  portion  of  the  i  iirrt;nl  polu  y  term 
following  any  endorsement  changing 
the  amount  of  coverage).  If  you  or  the 
mortgagt^'  or  trustee  pay  the  additional 
premium  within  iO  days  from  the  d.ite 
of  our  bill,  we  will  restore  the  aiiKiiint 
of  coverage  to  the  originally  reiiuestcd 
amount  effective  to  the  beginning  of  the 
(  urrent  polii  y  term  (or  suhsi-quent  <l,ite 
of  any  endorsement  c  banging  the 
amount  of  coverage) 

(2)  If  we  determine  before  you  h.ive  .i 
flood  loss  that  the  rating  information  we 
have  is  im  oinplete  and  prevents  us  from 
(alculaling  the  additional  preinmm,  we 
will  ask  you  to  send  the  required 
information  ^'nu  must  submit  the 
information  within  bO  days  of  our 
rw^uest.  Once  we  determine  the  amount 


of  additional  premium  for  the  current 
policy  term,  we  will  follow  the 
procedure  in  (1)  above. 

(3)  If  we  do  not  receive  the  additional 
premium  (or  additional  information)  by 
the  date  it  is  due,  the  amount  of 
coverage  can  only  be  restored  by 
endorsement  with  any  appropriate 
waiting  period. 

b.  Discovery  of  Insufficient  Premium 
or  Incomplete  Rating  Information  After 
a  Loss. 

(1)  If  we  discover  after  you  have  a 
flood  loss  that  your  premium  payment 
was  not  enough  to  buy  the  requested 
amount  of  coverage,  we  will  send  you 
and  any  mortgagee  or  trustee  known  to 
us  a  bill  for  the  required  additional 
premium  for  the  current  and  the  prior 
policy  terms.  If  you  or  the  mortgagee  or 
tru.stee  pay  the  additional  premium 
within  30  days  of  the  date  of  our  bill, 
we  will  restore  the  amount  of  coverage 
to  the  originally  requested  amount 
effective  to  the  beginning  of  the  prifir 
policy  term. 

(2)  If  we  discover  after  you  have  a 
flood  loss  that  the  rating  information  we 
have  is  incomplete  and  prevents  us  from 
calculating  the  additional  premium,  we 
will  ask  you  to  send  the  required 
information.  You  must  submit  the 
information  before  your  claim  can  be 
paid  Once  we  determine  the  amount  of 
aflditional  premium  for  the  current  and 
prior  policy  terms,  we  will  follow  the 
procedure  in  (1)  above. 

(3)  If  we  do  not  receive  the  additional 
premium  by  the  date  it  is  due,  your 
flood  insurance  claim  will  be  settled 
based  on  the  reduced  amount  of 
coverage.  The  amount  of  coverage  can 
only  be  restored  by  endorsement  subject 
to  any  appropriate  waiting  period. 

3   However,  if  we  find  that  you  or 
your  agent  intenti<mally  did  not  tell  us. 
or  falsified,  any  important  fact  or 
t:ircumstance  or  did  anything  fraudulent 
relating  to  this  insurance,  the  provisions 
of  (icmditum  B  above  apply 

//  Policy  Renewal 

1  This  policy  will  expire  at  12:01 

.1  m.  on  the  last  day  of  the  policy  term. 

2  We  must  rtneive  the  payment  of  the 
appropriate  renewal  premium  within  30 
days  of  the  exoiraticm  date. 

3  If  we  find,  however,  that  your 
renewal  notice  was  not  plated  into  the 
IS   Postal  .Service,  or  if  it  was  mailed 
properly,  it  was  prepared  in  a  way,  e.fi.. 
with  an  incorrect,  incomplete,  or 
illegible  address,  to  delay  its  delivery  to 
\ni)  before  the  due  date  for  the  renewal 
[iremiiim.  then  we  will  follow  these 
procedures: 

a.  If  you  or  your  agent  notified  us,  not 
later  than  one  year  after  the  date  on 
whi(.h  the  payment  of  the  renewal 
premium  was  due.  of  nnn-receipl  of  a 


renewal  notice  before  the  due  date  for 
the  renewal  premium,  and  we 
determine  that  the  circumstances  in  the 
preceding  paragraph  apply,  we  will  mail 
a  second  bill  providing  a  revised  due 
date,  which  will  be  30  days  after  the 
date  on  which  the  bill  is  mailed. 

b.  If  we  do  not  receive  the  premium 
requested  in  the  second  bill  by  the 
revised  due  date,  then  we  will  not 
renew  the  policy.  In  that  case,  the  policy 
will  remain  as  an  expired  policy  as  of 
the  expiration  date  shown  on  the 
declarations  page. 

4.  In  connection  with  the  renewal  of 
this  policy,  we  may  ask  you  during  the 
policy  term  to  re-certif\'.  on  a 
Recertification  Questionnaire  that  we 
will  provide  to  you,  the  rating 
information  used  to  rate  your  most 
recent  application  for  or  renewal  of 
insurance. 

/  Conditions  Suspending  or 
Restricting  Insurance. 

We  are  not  liable  for  loss  that  occurs 
while  there  is  a  hazard  that  is  increased 
by  any  means  within  your  control  or 
knowledge 

/  Requirements  in  Case  of  Loss. 

In  case  of  a  flood  loss  to  insured 
property,  you  must: 

1.  Give  prompt  written  notice  to  us; 

2.  As  soon  as  reasonably  possible, 
separate  the  damaged  and  undamaged 
property,  putting  it  in  the  best  possible 
order  so  that  we  may  examine  it: 

3  Prepare  an  inventory'  of  damaged 
property  showing  the  quantity, 
description,  actual  cash  value,  and 
amount  of  loss  Attach  all  bills,  receipts 
and  related  documents; 

4.  Within  60  days  after  the  loss,  send 
us  a  proof  of  loss,  which  is  your 
statement  of  the  amount  you  are 
claiming  under  the  policy  signed  and 
sworn  to  by  you.  and  which  furnishes 
us  with  the  following  information: 

a  The  date  and  time  of  loss; 
b  A  brief  explanation  of  how  the  loss 
happened; 

c.  Your  interest  (for  example, 
"owner")  and  the  interest,  if  any,  of 
others  in  the  damaged  property; 

d.  Details  of  any  other  insurance  that 
may  cover  the  loss; 

e.  Changes  in  title  or  occupancy  of  the 
covered  property  during  the  term  of  the 
policy; 

f  Specifications  of  damaged  buildings " 
and  detailed  repair  estimates; 

g.  Names  of  mortgagees  or  anyone  else 
having  a  lien,  charge  or  claim  against 
the  insured  property; 

h  Details  about  who  occupied  any 
insured  building  at  the  time  of  loss  and 
for  what  purpose;  and 

i  The  inventory'  of  damaged  personal 
property  described  in  3.  above. 

5.  In  completing  the  proof  of  loss,  vou 
must  use  your  own  judgment 
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concerning  the  amount  of  loss  and 
justify  that  amount. 

6.  You  must  cooperate  with  our 
adjuster  or  representative  in  the 
investigation  of  the  claim. 

7.  The  insurance  adjuster  whom  we 
hire  to  investigate  your  claim  may 
furnish  you  with  a  proof  of  loss  form, 
and  she  or  he  may  help  you  to  complete 
it.  However,  this  is  matter  of  courtesy 
only  and  you  must  still  send  us  a  proof 
of  loss  within  sixty  days  after  the  loss 
even  if  the  adjuster  does  not  furnish  the 
form  or  help  you  complete  it. 

8.  We  have  not  authorized  the 
adjuster  to  approve  or  disapprove 
claims  or  to  tell  you  whether  we  will 
approve  your  claim. 

9.  At  our  option,  we  may  accept  an 
adjuster's  report  of  the  loss  instead  of 
your  proof  of  loss.  The  adjuster's  report 
will  include  information  about  your  loss 
and  the  damages  you  sustained.  You 
must  sign  the  adjuster's  report.  At  our 
option,  we  may  require  you  to  swear  to 
the  report. 

K.  Our  Options  After  a  Loss. 

Options  we  may.  in  our  sole 
discretion,  exercise  after  loss  include 
the  following: 

1 .  At  such  reasonable  times  and 
places  that  we  may  designate,  you  must: 

a.  Show  us  or  our  representative  the 
damaged  property; 

b.  Submit  to  examination  under  oath, 
while  not  in  the  presence  of  another 
insured,  and  sign  the  same;  and 

c.  Permit  us  to  examine  and  make 
extracts  and  copies  of: 

(1)  Any  policies  of  property  insurance 
insuring  you  against  loss  and  the  deed 
establishing  your  ownership  of  the 
insured  real  property; 

(2)  Condominium  association 
documents  including  the  Declarations  of 
the  condominium,  its  Articles  of 
Association  or  Incorporation.  Bylaws, 
rules  and  regulations,  and  other  relevant 
documents  if  you  are  a  unit  owner  in  a 
condominium  building:  and 

(3)  All  books  of  accounts,  bills, 
invoices  and  other  vouchers,  or  certified 
copies  pertaining  to  the  damaged 
property  if  the  originals  are  lost. 

2.  We  may  request,  in  writing,  that 
you  furnish  us  with  a  complete 
inventory-  of  the  lost,  damaged  or 
destroyed  property,  including: 

a.  Quantities  and  costs; 

b.  Actual  cash  values  or  replacement 
cost  (whichever  is  appropriate); 

c.  Amounts  of  loss  claimed;  and 

d.  Any  written  plans  and 
specifications  for  repair  of  the  damaged 
property  that  you  can  make  reasonably 
available  to  us. 

3.  If  we  give  you  written  notice  within 
30  days  after  we  receive  your  signed, 
sworn  proof  of  loss,  we  may; 


a.  Repair,  rebuild  or  replace  any  part 
of  the  lost,  damaged  or  destroyed 
property  with  material  or  property  of 
like  kind  and  quality  or  its  functional 
equivalent;  and 

b.  Take  all  or  any  part  of  the  damaged 
property  at  the  value  that  we  agree  upon 
or  its  appraised  value. 

L.  No  Benefit  To  Bailee. 

No  person  or  organization,  other  than 
you,  having  custody  of  covered  property 
will  benefit  from  this  insurance. 

M.  Loss  Payment. 

1.  We  will  adjust  all  losses  with  you. 
We  will  pay  you  unless  some  other 
person  or  entity  is  named  in  the  policy 
or  is  legally  entitled  to  receive  payment. 
Loss  will  be  payable  60  days  after  we 
receive  your  proof  of  loss  (or  within  90 
days  after  the  insurance  adjuster  files  an 
adjuster's  report  signed  and  sworn  to  by 
you  in  lieu  of  a  proof  of  loss)  and: 

a.  We  reach  an  agreement  with  you; 

b.  There  is  an  entry'  of  a  final 
judgment;  or 

c.  There  is  a  filing  of  an  appraisal 
award  with  us,  as  provided  in  VII.  P. 

2.  If  we  reject  your  proof  of  loss  in 
whole  or  in  part  you  may: 

a.  Accept  our  denial  of  your  claim; 

b.  Exercise  your  rights  imder  this 
policy;  or 

c.  File  an  amended  proof  of  loss  as 
long  as  it  is  filed  within  60  days  of  the 
date  of  the  loss  or  within  any  extension 
of  time  allowed  by  the  Administrator. 

N.  Abandonment. 

You  may  not  abandon  to  us  damaged 
or  undamaged  property  insured  under 
this  policy. 

O.  Salvage. 

We  may  permit  you  to  keep  damaged 
property  insured  under  this  policy  after 
a  loss  and  we  will  reduce  the  amount  of 
the  loss  proceeds  payable  to  you  under 
the  policy  by  the  value  of  the  salvage. 

P.  Appraisal. 

If  you  and  we  fail  to  agree  on  the 
actual  cash  value  or.  if  applicable, 
replacement  cost  of  your  damaged 
property  to  settle  upon  the  amount  of 
loss,  then  either  may  demand  an 
appraisal  of  the  loss.  In  this  event,  you 
and  we  will  each  choose  a  competent 
and  impartial  appraiser  within  20  days 
after  receiving  a  written  request  from 
the  other.  The  two  appraisers  will 
choose  an  umpire.  If  they  cannot  agree 
upon  an  umpire  within  15  days,  you  or 
we  may  request  that  the  choice  be  made 
by  a  judge  of  a  court  of  record  in  the 
state  where  the  covered  property  is 
located.  The  appraisers  will  separately 
state  the  actual  cash  value,  the 
replacement  cost  and  the  amount  of  loss 
to  each  item.  If  the  appraisers  submit  a 
written  report  of  an  agreement  to  us.  the 
amount  agreed  upon  will  be  the  amount 
of  loss.  If  they  fail  to  agree,  they  will 


submit  their  differences  to  the  umpire. 
A  decision  agreed  to  by  any  two  will  set 
the  amount  of  actual  cash  value  and 
loss,  or  if  it  applies,  the  replacement 
cost  and  loss. 
Each  party  wilh 

1.  Pay  its  own  appraiser;  and 

2.  Bear  the  other  expenses  of  the 
appraisal  and  umpire  equally. 

Q.  Mortgage  Clause. 

The  word  "mortgagee"  includes 
trustee. 

Any  loss  payable  under  Coverage  A — 
Building  Property  will  be  paid  to  any 
mortgagee  of  whom  we  have  actual 
notice  and  you,  as  interests  appear.  If 
more  than  one  mortgagee  is  named,  the 
order  of  paynment  will  be  the  same  as  the 
order  of  precedence  of  the  mortgages. 

If  we  deny  your  claim,  that  denial  will 
not  apply  to  a  valid  claim  of  the 
mortgagee,  if  the  mortgagee: 

1.  Notifies  us  of  any  change  in  the 
ownership  or  occupancy,  or  substantial 
change  in  risk  of  which  the  mortgagee 
is  aware; 

2.  Pays  any  premium  due  under  this 
policy  on  demand  if  you  have  neglected 
to  pay  the  premium;  and 

3.  Submits  a  signed,  sworn  proof  of 
loss  within  60  days  after  receiving 
notice  ft-om  us  of  your  failure  to  do  so. 

All  of  the  terms  of  this  policy  will 
then  apply  directly  to  the  mortgagee. 

If  we  decide  to  cancel  or  not  renew 
this  policy,  it  will  continue  in  effect  for 
the  benefit  of  the  mortgagee  only  for  30 
days  cdter  we  notify  the  mortgagee  of  the 
cancellation  or  non-renewal. 

If  we  pay  the  mortgagee  for  any  loss 
and  deny  payment  to  you.  we  are 
subrogated  to  all  the  rights  of  the 
mortgagee  granted  under  the  mortgage 
on  the  property.  Subrogation  will  not 
impair  the  right  of  the  mortgagee  to 
recover  the  full  amount  of  the 
mortgagee's  claim. 

R.  Suit  Against  Us. 

You  may  not  sue  us  to  recover  money 
under  this  policy  unless  you  have 
complied  with  all  the  requirements  of 
the  policy.  If  you  do  sue,  you  must  start 
the  suit  within  one  year  of  the  date  of 
the  written  denial  of  all  or  part  of  the 
claim,  and  you  must  file  the  suit  in  the 
United  States  District  Court  of  the 
district  in  which  the  covered  property 
was  located  at  the  time  of  loss.  This 
requirement  applies  to  any  claim  that 
you  may  have  under  this  policy  and  to 
any  dispute  that  you  may  have  arising 
out  of  the  handling  of  any  claim  under 
the  policy. 

S.  Subrogation. 

Whenever  we  mjike  a  payment  for  a 
loss  under  this  policy,  we  ai-e 
subrogated  to  your  right  to  recover  for 
that  loss  from  any  other  person.  That 
means  that  your  right  to  recover  for  a 
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loss  that  was  partly  or  totallv  cdusfd  \i\ 
somooiif  fist'  IS  aiitduiatK  aliv 
transfernul  to  us,  tn  the  ♦■xtt-nt  that  we 
have  paid  vou  for  the  loss  We  may 
require  you  to  acknowleiif^e  this  transfer 
in  writing.  After  the  loss,  you  may  not 
give  up  our  right  to  recover  this  money 
or  do  anything  that  would  prevent  us 
from  recovering  it   If  vou  make  any 
claim  against  any  person  who  caused 
your  loss  and  recover  any  money,  you 
must  pay  us  back  first  before  you  may 
keel)  any  of  that  money 

/    Continu(Wft  Uike  Flooding 
1    Where  an  insured  building  has 
been  flooded  by  rising  lake  waters 
continuously  for  90  davs  or  more  and  it 
appears  reasonably  certain  that  a 
c(intinuation  of  this  flooding  will  result 
in  a  covered  loss  tu  an  insured  building 
equal  to  or  greater  than  the  building 
policy  limits  plus  the  deductible  or  the 
maximum  payable  under  the  policy  for 
any  one  building  loss,  we  will  pay  you 
the  lesser  of  these  two  amounts  without 
waiting  for  the  further  damage  to  occur 
if  you  sign  a  release  agre«ung: 

a.  To  make  no  further  claim  under 
this  policy; 

b.  Not  to  seek  renewal  of  this  policy: 

c.  Not  to  apply  for  any  flood 
insurance  under  the  Act  for  property  at 
the  described  loc:ation,  and, 

d   Not  to  seek  a  premium  refund  for 
current  or  prior  terms 

If  the  policy  term  ends  before  an 
insured  building  has  been  flooded 
continuously  for  40  days,  the  provisions 
of  this  paragraph  1   will  ajiplv  as  long 
as  the  insured  building  sufftTs  a  coverfui 
loss  before  the  policy  term  ends. 

2.  If  your  insured  building  is  subjei  t 
to  continuous  lake  floocling  from  a 
closed  basin  lake,  you  may  el(>ct  to  file 
a  claim  under  either  paragraph  1   above 
or  this  paragraph  2   (A  "closed  basin 
lake"  IS  a  natural  lake  from  which  water 
leaves  primarily  thrt)ugh  evaporation 
and  whose  surface  anM  now  exceeds  or 
has  excoetled  one  square  mile  at  any 
time  in  the  recorded  past   Most  of  the 
nation's  closed  basin  lakes  are  in  the 
western  half  of  the  United  States  where 
annual  evaporation  exceeds  annual 
precipitation  and  where  lake  levels  and 
surface  areas  are  subject  to  considerable 
fluctuation  due  to  wide  variations  in  the 
climate  These  lakes  may  overtop  their 
basins  on  ran-  oi:i:asions  )  Under  this 
paragraph  we  will  pay  your  claim  as  if 
the  building  is  a  total  loss  even  though 
it  has  not  been  (.ontinuouslv  inundated 
for  40  davs.  subject  to  thf  following 
conditions 

a  Lake  flood  waters  must  damage  or 
imminently  threaten  to  damage  your 
building 

h.  Before  approval  of  your  claim,  you 
must: 


( 1 )  Agre«'  to  a  claim  payment  that 
refle<;ts  your  buying  back  the  salvage  on 
a  negf)tiated  basis:  and 

(2)  Cirant  the  conser\ation  easement 
contained  in  the  Ft'deral  Emergency 
Management  Agency's  (FEMA)  "Policy 
(iuidance  for  (closed  Basin  Lakes,  "  to  be 
recorded  in  the  office  of  the  local 
recorder  of  deeds  FEMA,  in 
consultatitm  with  the  community  in 
which  the  property  is  located,  will 
identify'  on  a  map  an  area  or  areas  of 
special  consideration  (ASC;)  in  which 
there  is  a  potential  for  flood  damage 
from  continuous  lake  flooding.  FEMA 
will  give  the  community  the  agreed- 
upon  map  showing  the  ASC'.  This 
easement  will  only  apply  to  that  portion 
of  the  property  in  the  ASCI.  It  will  allow 
certain  agricultural  and  re<:reational 
uses  of  the  land.  The  only  structures 
that  it  will  allow  on  any  portion  of  the 
property  within  the  ASC  are  certain, 
simple  agricultural  and  recreational 
structures.  If  any  of  these  allowable 
structures  are  insurable  buildings  under 
the  NFIP  and  are  insured  under  the 
.NFIP,  they  will  not  be  eligible  for  the 
benefits  of  this  paragraph  2  If  a  I'.S. 
Army  (lorps  of  Engine«>rs-certified  fiood 
control  pro)e<:t  or  otherwise  certified 
flood  t:ontrol  project  later  protects  the 
property,  FTIMA  will,  upon  request, 
amend  the  ASC!  to  remove  areas 
protected  by  those  projects  The 
restrictions  of  the  easement  will  then  no 
longer  apply  to  any  portion  of  the 
property  removed  from  the  ASC:  and 

(.'})  C'omplv  with  paragraphs  T.l.a. 
through  T  1  d.  above 

c  Within  40  days  of  approval  of  your 
claim,  you  must  move  your  building  to 
a  new  location  outside  the  ASC'.  FEMA 
will  give  you  an  additional  30  days  to 
move  if  vou  show  there  is  suffif:ient 
n'asori  to  extend  the  time. 

d.  Before  the  final  payment  of  your 
claim,  you  must  acquire  an  elevation 
certificate  and  a  floodplain  development 
permit  from  the  local  Hoodplain 
administrator  for  the  new  location  of 
your  building. 

e  Before  the  approval  of  your  claim, 
the  community  having  jurisdiction  over 
your  building  must: 

(1)  Adopt  a  permanent  land  use 
ordinance,  or  a  temporarv  moratorium 
for  a  period  not  to  exceed  6  mtmths  to 
be  followed  immediately  by  a 
permanent  land  use  ordinance,  that  is 
consistent  with  the  provisions  specified 
in  the  easement  required  in  paragraph 
T   2  b.  above 

(2)  Agree  to  declare  and  report  any 
violations  of  this  ordinance  to  FEMA  so 
that  under  Sec.  1316  of  the  National 
Flood  Insurance  Act  of  14fi8,  as 
amended,  flood  insurance  to  the 
building  can  be  denied:  and 


(3)  Agree  to  maintain  as  deed- 
restricted,  for  purposes  compatible  with 
open  space  or  agricultural  or 
recreational  use  only,  any  affected 
property  the  community  acquires  an 
interest  in.  These  deed  restrictions  must 
be  consistent  with  the  provisions  of 
paragraph  T.2.b.  above  except  that  even 
if  a  certified  project  protects  the 
property,  the  land  use  restrictions 
continue  to  apply  if  the  property  was 
acquired  under  the  Hazard  Mitigation 
Grant  Program  or  the  Flood  Mitigation 
Assistance  Program.  If  a  non-profit  land 
trust  organization  receives  the  property 
as  a  donation,  that  organization  must 
maintain  the  property  as  deed- 
restricted,  consistent  with  the 
provisions  of  paragraph  T.2.b.  above. 

f.  Before  the  approval  of  your  claim, 
the  affected  State  must  take  all  action 
set  forth  in  FENtA's  "Policy  Guidance 
for  Closed  Basin  Lakes." 

g.  You  must  have  NFIP  flood 
insurance  coverage  continuously  in 
effect  from  a  date  established  by  FEMA 
until  you  file  a  claim  under  paragraph 
T  2.  If  a  subsequent  owner  buys  NFIP 
insurance  that  goes  into  effect  within  60 
days  of  the  date  of  transfer  of  title,  any 
gap  in  coverage  during  that  60-day 
period  will  not  be  a  violation  of  this 
continuous  coverage  requirement.  For 
the  purpose  of  honoring  a  claim  under 
this  paragraph  T.2.  we  will  not  consider 
to  be  in  effect  any  increased  coverage 
that  became  effective  after  the  date 
established  by  FEMA.  The  exception  to 
this  is  any  increased  coverage  in  the 
amount  suggested  by  your  insurer  as  an 
inflation  adjustment. 

h  This  paragraph  T.2.  will  be  in  effect 
for  a  community  when  the  FEMA 
Regional  Director  for  the  affected  region 
provides  to  the  community,  in  writing. 
the  following: 

(1)  Confirmation  that  the  community 
and  the  State  are  in  compliance  with  the 
conditions  in  e.  and  f.  above,  and 

(2)  The  date  by  which  you  must  have 
flood  insurance  in  effect. 

V  Duplicate  Policies  \'ot  Allowed. 

1.  We  will  not  insure  your  property 
under  more  than  one  NFIP  policy. 

If  we  find  that  the  duplication  was  not 
knowingly  created,  we  will  give  you 
written  notice.  The  notice  will  advise 
you  that  you  may  choose  one  of  several 
options  under  the  following  procedures: 

a.  If  you  choose  to  keep  in  effect  the 
policy  with  the  earlier  effective  date, 
you  may  also  choose  to  add  the  coverage 
limits  of  the  later  policy  to  the  limits  of 
the  earlier  policy.  The  change  will 
become  effective  as  of  the  effective  date 
of  the  later  policy. 

b  If  you  choose  to  keep  in  effect  the 
policy  with  the  later  effective  date,  you 
may  also  choose  to  add  the  coverage 
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limits  of  the  earlier  policy  to  the  limits 
of  the  later  policy.  The  change  will  be 
effective  as  of  the  effective  date  of  the 
later  policy. 

In  either  case,  you  must  pay  the  pro 
rata  premium  for  the  increased  coverage 
limits  within  30  days  of  the  written 
notice.  In  no  event  will  the  resulting 
coverage  limits  exceed  the  permissible 
limits  of  coverage  under  the  Act  or  your 
insurable  interest,  whichever  is  less.  We 
will  make  a  refund  to  you.  according  to 
applicable  NFIP  rules,  of  the  premium 
for  the  policy  not  being  kept  in  effect. 

2.  The  insured's  option  under 
Condition  U.  Duplicate  Policies  Not 
Allowed  to  elect  which  NFIP  policy  to 
keep  in  effect  does  not  apply  when 
duplicates  have  been  knowingly 
created.  Losses  occurring  under  such 
circumstances  will  be  adjusted 
according  to  the  terms  and  conditions  of 
the  earlier  policy.  The  policy  with  the 
later  effective  date  must  be  canceled. 

V.  Loss  Settlement. 

1.  Introduction. 

This  policy  provides  three  methods  of 
settling  losses.  Replacement  Cost. 
Special  Loss  Settlement  and  Actual 
Cash  Value.  Each  method  is  used  for  a 
different  type  of  property  as  explained 
in  paragraphs  V.l.  a.,  b..  and  c.  below. 

a.  Replacement  Cost  Loss  Settlement 
described  in  2.  below  applies  to  a 
single-family  dwelling  provided: 

(1)  It  is  your  principal  residence, 
which  means,  at  the  time  of  loss,  you  or 
vour  spouse  lived  there  for  80%  of: 

(a)  The  365  days  immediately 
preceding  the  loss;  or 

(b)  The  period  of  your  ownership,  if 
you  owned  the  dwelling  for  less  than 
365  days,  and 

(2)  At  the  time  of  loss,  the  amount  of 
insurance  in  this  policy  that  applies  to 
the  dwelling  is  80%  or  more  of  its  full 
replacement  cost  immediately  before  the 
loss,  or  is  the  maximum  amount  of 
insurance  available  under  the  NFIP. 

b.  Special  Loss  Settlement  described 
in  3.  below  applies  to  a  single-family 
dwelling  that  is  a  travel  trailer  or  a 
manufactured  or  mobile  home. 

c.  Acrtual  Cash  Value  loss  settlement 
applies  to  a  single-family  dwelling  not 
subject  to  replacement  cost  or  special 
loss  settlement,  and  to  the  property 
listed  in  paragraph  V.4.  below, 

2.  Replacement  Cost  Loss  Settlement. 
The  ftillowing  loss  settlement 

conditions  apply  to  a  single-family 
dwelling  described  in  paragraph  V.l. a. 
above: 

a.  We  will  pay  to  repair  or  replace  the 
damaged  dwelling  after  application  of 
the  deductible  and  without  deduction 
for  depreciation,  but  not  more  than  the 
least  of  the  following  amounts: 

(1 )  The  building  limit  of  liability 
shown  in  the  declarations; 


(2)  The  replacement  cost  of  that  part 
of  the  dwelling  damaged,  with  materials 
of  like  kind  and  quality  and  for  like  use; 
or 

(3)  The  necessary  amount  actually 
spent  to  repair  or  replace  the  damaged 
part  of  the  dwelling  for  like  use. 

b.  If  the  dwelling  is  rebuilt  at  a  new 
location,  the  cost  described  above  is 
limited  to  the  cost  that  would  have  been 
incurred  if  the  dwelling  had  been 
rebuilt  at  its  former  location. 

c.  When  the  full  cost  of  repair  or 
replacement  is  more  than  SlOOO  or  more 
than  5%  of  the  whole  amount  of 
insurance  that  applies  to  the  dwelling, 
we  will  not  be  liable  for  any  loss  under 
paragraph  V.2.a.  above  or  paragraph 
V.4.a.(2)  below  unless  and  until  actual 
repair  or  replacement  is  completed. 

d.  You  may  disregard  the  replacement 
cost  conditions  above  and  make  claim 
under  this  policy  for  loss  to  dwellings 
on  an  actual  cash  value  basis.  You  may 
then  make  claim  for  any  additional 
liability  according  to  paragraphs  2. a.,  b.. 
and  c.  above,  provided  you  notify-  us  of 
your  intent  to  do  so  within  180  days 
after  the  date  of  loss. 

e.  If  the  community  in  which  your 
dwelling  is  located  has  been  converted 
from  the  Emergency  Program  to  the 
Regular  Program  during  the  current 
policy  term  then  we  will  consider  the 
maximum  amount  of  available  NFIP 
insurance  to  be  the  amount  that  was 
available  at  the  beginning  of  the  current 
policy  term. 

3.  Special  Loss  Settlement. 
The  following  loss  settlement 

conditions  apply  to  a  dwelling  that  is  a 
manufactured  or  mobile  home  or  a 
travel  trailer,  as  defined  in  Section  II 
Definitions,  B.,  paragraphs  6.b.  and  c: 

a.  If  such  a  dwelling  is  at  least  16  feet 
wide  when  fully  assembled  and  has  at 
least  600  square  feet  within  its 
perimeter  walls  when  fully  assembled, 
and  is  totally  destroyed  or  damaged  to 
such  an  extent  that,  in  our  judgment,  it 
is  not  economically  feasible  to  repair,  at 
least  to  its  pre-damaged  condition,  we 
will,  at  our  discretion: 

(1)  Pay  the  least  of  the  following 
amounts: 

(a)  The  lesser  of  the  replacement  cost 
of  the  dwelling  or  1.5  times  the  actual 
cash  value. 

(b)  The  Building  Limit  of  liability 
shown  on  your  Declarations  Page. 

b.  If  such  a  dwelling  is  partially 
damaged  and.  in  our  judgment,  it  is 
economically  feasible  to  repair  it  to  its 
pre-damaged  condition,  we  will  settle 
the  loss  according  to  the  Replacement 
Cost  conditions  in  paragraph  V.2.  above. 

4.  Actual  Cash  Value. 

The  types  of  property  noted  below  are 
subject  to  actual  cash  value  (or  in  the 


case  of  V.a.(2),  proportional)  loss 
settlement.  "Actual  cash  value"  is 
defined  in  Section  II — Definitions. 

a.  A  dwelling,  at  the  time  of  loss, 
when  the  amount  of  insurance  on  the 
dwelling  is  both  less  than  80%  of  its  full 
replacement  cost  immediately  before  the 
loss  and  less  than  the  maximum  amount 
of  insurance  available  under  the  NFIP. 
In  that  case,  we  will  pay  the  greater  of 
the  following  amounts,  but  not  more 
than  the  amount  of  insurance  that 
applies  to  that  dwelling: 

(1 )  The  actual  cash  value  of  the 
damaged  part  of  the  dwelling:  or 

(2)  A  proportion  of  the  cost  to  repair 
or  replace  the  damaged  part  of  the 
dwelling,  without  deduction  for 
physical  depreciation  and  after 
application  of  the  deductible. 

This  proportion  is  determined  as 
follows:  If  80%  of  the  full  replacement 
cost  of  the  dwelling  is  less  than  the 
maximum  amount  of  insurance 
available  under  the  NFIP.  then  the 
proportion  is  determined  by  dividing 
the  actual  amount  of  insurance  on  the 
dwelling  by  the  amount  of  insurance 
that  represents  80%  of  its  full 
replacement  cost.  But  if  80%  of  the  full 
replacement  cost  of  the  dwelling  is 
greater  than  the  maximum  amount  nf 
insurance  available  under  the  NFIP. 
then  the  proportion  is  determined  hv 
dividing  the  actual  amount  of  insurance 
on  the  dwelling  by  the  maximum 
amount  of  insurance  available  under  the 
NFIP. 

b.  A  two.  three  or  four  family 
dwelling. 

c.  A  unit  that  is  not  used  exclusively 
for  single-family  dwelling  purposes. 

d.  Detached  garages. 

e.  Personal  property. 

f.  Appliances,  carpets  and  carpet 
pads. 

g.  Outdoor  awnings,  outdoor  antennas 
or  aerials  of  any  type,  and  other  outdoor 
equipment. 

h.  Any  property  covered  under  this 
policy  that  is  abandoned  after  a  loss  and 
remains  as  debris  any'where  on  the 
described  location. 

i.  A  dwelling  that  is  not  the  principal 
residence  of  the  insured. 

5.  Amount  of  Insurance  Required. 

To  determine  the  amount  of  insurance 
required  for  a  dwelling  immediately 
before  the  loss,  do  not  include  the  value 
of: 

a.  Footings,  foundations,  piers,  or  any 
other  structures  or  devices  that  are 
below  the  undersurface  of  the  lowest 
basement  floor  and  support  all  or  part 
of  the  dwelling; 

b.  Those  supports  listed  in  a.  above, 
that  are  below  the  surface  of  the  ground 
inside  the  foundation  walls  if  there  is  no 
basement;  and 
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c.  Plxcciv.itions  aiui  iiii(i(>rgn)un(i  flui's. 
pipes,  wiring,  ami  (Iraiu.s 

Ndtt-:  Tht'  (idvcragt-  I)  liiiiit  of  lidbilitv 
IS  not  inchultnl  in  th»'  (icft-rinindtion  nf 
tho  dmouiit  of  insurance  required. 

VIII.  Liberalization  Clause 

If  we  make  a  (han^^e  that  broadens 
vour  coverage  under  this  edition  of  our 
policy,  but  does  not  n^quire  any 
additional  premium,  then  that  change 
vvill  automati(:ail\  .ijipiv  to  vour 
insuran<  e  as  of  the  dale  we  implement 
the  changfv  provided  that  this 
implement.ilion  date  falls  within  HO 
(lavs  before  oi  during  the  policy  term 
stated  in  the  [)e(  l,ir<itions  Page. 

IX.  What  Law  Governs 

This  policy  and  .ill  disputes  arising 
from  the  handling  of  am  i  laim  under 
the  polii  \  ,ire  governed  exciusiveiv  b\. 
the  flood  insiir<ince  regulations  issued 
by  FKM.\.  the  Nation.il  [-"lood  Insurance 
Act  of  IWH.  as  amended  (42  U.S.C. 
4001.  f'f  sf'/  ).  and  Federal  common  law 

In  U'i/;if's,s  W'hfirot.  we  have  signed 
this  policy  below  .iu^\  hereby  enter  into 
this  InsuraiH  e  ,\greement. 

In  .Ann  Howard, 

Administrator. 

Feileral  Insurani  e  .Administration 

4  We  rtnise  Appendix  A(li)  to  Part 
Bl.  (Jeneral  Property  Form,  to  read  as 
follows 

APPENDIX  A(2)  TO  PART  61 

Federal  Emergency  Management 
Agency.  Federal  In.suranc:e 
Admini-stratiun 

Standard  Flood  In.suran(:e  Policy 

(iENERAL  PROPERTY  POLICY 

Please  read  the  policy  carefully    The 
flood  insurance  coverage  provided  is 
sub)ef:t  to  limitations,  restru  turns  and 
exclusions 

This  polii  V  provides  no  i  o\erage 

1  In  a  regul.ir  progr.im  communitv, 
for  a  residential  condimiinium  building, 
as  defined  in  this  poli(  \':  <ind 

2  Kxcept  for  personal  (iroperty 
loverage.  for  a  unit  in  a  condominium 
building 

I.  Agreement 

The  Federal  Emergent  v  Management 
Agency  provides  flood  insuraiK  e  under 
the  terms  of  the  National  Flood 
Insurance  Act  of  I'thH  and  its 
Amendments,  and  Title  44  of  the  Code 
of  Federal  Regulations 

We  will  pay  you  for  dire<:t  phvsu  al 
loss  by  or  from  flood  to  your  insured 
property  if  you: 

1  Have  paid  the  correct  premium: 

2  Ciomply  with  all  terms  and 
conditions  of  this  polii  y,  and 


:t    Have  furnished  at.curate 
information  and  statements 

We  have  the  right  to  reviev\'  the 
information  you  give  us  at  any  time  and 
to  revise  your  policy  based  on  our 
review 

II.  Definitions 

A   In  this  polii;y.    you"  and  "your" 
refer  to  the  insured(s)  shown  on  the 
Declarations  Page  of  this  policy   "We", 
"us"  and  "our"  refer  to  the  insurer. 

.Some  definitions  are  c:omplex  because 
they  are  provided  as  they  appear  in  the 
law  or  regulations,  or  result  from  ( ourt 
cases  The  precise  definitions  are 
intended  to  protect  you 

Flood,  as  used  in  this  flood  insurance 
policy,  means: 

1  A  general  and  temporary  condition 
of  [lartial  or  complete  inundation  of  two 
or  more  a(  res  of  normally  (lr\  land  area 
or  of  at  least  two  or  more  properties  (one 
of  which  is  your  property)  from: 

a.  The  overflow  of  inland  or  tidal 
w, iters 

b  The  unusual  .iiid  rapid 
a(.(  umulation  or  runoff  of  surfa(  e  waters 
from  any  source 

c   Mudflows. 

2  The  collapse  or  subsiden(  e  of  land 
.ilong  the  shore  of  a  lake  or  similar  body 
I  )f  w.iter  as  a  result  of  erosion  or 
undermining  caused  by  waves  or 

1  urrents  of  water  exceeding  anticipated 
(  \(  111  al  levels  which  result  in  a  flood  as 
liefined  in  paragraph  Ala.  above, 

H  The  following  are  the  other  key 
definitions  we  use  in  this  [)oli(  y: 

1,  Al  t  The  National  Flood  Insurance 
Act  of  14hH  and  any  .imendments  to  it, 

2  Actual  CAiah  Wilutr  The  t:ost  to 
replace  an  insured  item  of  property  at 
the  time  of  loss,  less  the  value  of  its 
physical  depreciation 

.\   Applii  iition   The  statement  made 
and  signed  by  you  or  your  agent  in 
applying  for  this  policy.  The  application 
gives  information  we  use  to  determine 
the  eligibility  of  the  risk,  the  kinil  of 
policy  to  be  issued  And  the  (.orrect 
premium  payment  The  application  is 
part  of  this  flood  insurance  polic\'.  For 
us  to  issue  you  a  [)olicv.  the  ( orrect 
premium  payment  must  ac(  ompany  the 
application 

4   Biisf  Flood  A  flood  having  a  one 
percent  chance  of  being  equaled  or 
excee<led  in  any  given  year 

3  Bdsfinrnl  Any  area  of  the  building, 
including  any  sunken  room  or  sunken 
portion  of  a  room,  having  its  floor  below 
ground  level  (subgrade)  on  all  sides 

h   Budding 

a  A  structure  with  two  or  more 
outside  rigid  walls  and  a  fully  secured 
roof,  that  is  affixed  to  a  permanent  site; 

b  A  manufactured  home  (a 
manufactured  home,"  also  known  as  a 


mobile  home,  is  a  structure  that  is  built 
on  a  permanent  chassis  and  affixed  to  a 
permanent  foundation  and  that  is 
transported  to  its  site  in  one  or  more 
sections);  or 

c.  A  travel  trailer  without  wheels, 
built  on  a  chassis  and  affixed  to  a 
permanent  foundation,  that  is  regulated 
under  the  community's  Hoodplain 
management  and  building  ordinances  or 
laws. 

d.  Building  does  not  mean  a  gas  or 
liquid  storage  tank  or  a  recreational 
vehicle,  park  trailer  or  other  similar 
vehicle,  except  as  described  in 
paragraph  6.  c,  above. 

7,  Cancelhitinn.  The  ending  of  the 
insurance  coverage  provided  by  this 
policy  before  the  expiration  date. 

H.  Condominium  That  form  of 
ownership  of  real  property  in  which 
each  unit  owner  has  an  undivided 
interest  in  common  elements. 

9.  (Condominium  Association.  The 
entity,  formed  by  the  unit  owners, 
responsible  for  the  maintenance  and 
operation  of: 

a   Common  elements  owned  in 
un<iivided  shares  by  unit  owners;  and 

b  Other  real  property  in  which  the 
unit  owners  have  use  rights  when 
membership  in  the  entity  is  a  required 
condition  of  unit  ownership. 

10.  Declarations  Page  A  computer- 
generated  summary  of  information  you 
furnish  in  the  application  for  insurance. 
The  di'clarations  page  also  describes  the 
term  of  the  policy,  limits  of  coverage, 
and  displays  the  premium  and  our 
name.  The  declarations  page  is  a  part  of 
this  fiood  insurance  policy. 

1 1.  Described  Location.  The  location 
where  the  building  or  personal  property 
is  found.  The  described  location  is 
shown  on  the  declarations  page. 

12.  Direct  Physical  Loss  By  or  From 
Flood  Loss  or  damage  to  insured 
property,  directly  caused  by  a  flood. 
Direct  physical  loss  must  be  evidenced 
by  physical  changes  to  the  property. 

13.  Elevated  Building.  A  nuilding  that 
has  no  basement  and  that  has  its  lowest 
elevated  floor  raised  above  ground  level 
by  foundation  walls,  shear  walls,  posts, 
piers,  pilings,  or  columns. 

14.  Emergency  Program.  The  initial 
phase  of  a  community's  participation  in 
the  National  Flood  Insurance  Program. 
During  this  phase,  only  limited  amounts 
of  insurance  are  available  under  the  Act. 

15  Expense  Constant.  A  flat  charge 
that  you  must  pay  on  each  new  or 
renewal  policy  to  defray  the  expenses  of 
the  Federal  Government  related  to  flood 
insurance. 

16  Federal  Policy  Fee.  A  flat  charge 
that  you  must  pay  on  each  new  or 
renewal  policy  to  defray  certain 
administrative  expenses  incurred  in 
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carrying  out  the  National  Flood 
Insurance  Program.  This  fee  covers 
expenses  not  covered  by  the  expense 
constant. 

17.  Improvements.  Fixtures, 
alterations,  installations,  or  additions 
comprising  a  part  of  the  insured 
building. 

18.  Mudflow.  A  river  of  liquid  and 
flowing  mud  on  the  surfaces  of  normally 
dry  land  areas,  as  when  earth  is  carried 
by  a  current  of  water.  (3ther  earth 
movements,  such  as  landslide,  slope 
failure,  or  a  saturated  soil  mass  moving 
by  liquidity  down  a  slope,  are  not 
mudflows. 

19.  National  Flood  Insurance  Program 
ISTIPI.  The  program  of  flood  insurance 
coverage  and  floodplain  management 
administered  under  the  Act  and 
applicable  Federal  regulations  in  title  44 
of  the  Code  of  Federal  Regulations, 
subchapter  B. 

20.  Policy.  The  entire  written  contract 
between  you  and  us.  It  includes: 

a.  This  printed  form: 

b.  The  application  and  declarations 
page: 

c.  Any  endorsements  that  may  be 
issued;  and, 

d.  Any  renewal  certificate  indicating 
that  coverage  has  been  instituted  for  a 
new  policy  and  new  policy  term. 

Only  one  building,  specifically 
described  by  you  in  the  application, 
may  be  insured  under  this  policy. 

21.  Pollutants.  Includes,  but  is  not 
limited  to.  any  solid,  liquid,  gaseous  or 
thermal  irritant  or  contaminant, 
including  smoke,  vapor,  soot,  fumes, 
acids,  alkalis,  chemicals  and  waste. 
Waste  includes,  but  is  not  limited  to, 
materials  to  be  recycled,  reconditioned 
or  reclaimed. 

22.  Post-FIRM  Building.  A  building  for 
which  construction  or  substantial 
improvement  occurred  after  December 
31,  1974,  or  on  or  after  the  effective  date 
of  an  initial  Flood  Insurance  Rate  Map 
(FIRM),  whichever  is  later. 

23.  Probation  Premium.  A  flat  charge 
vou  must  pay  on  each  new  or  renewal 
policy  issued  covering  property  in  a 
community  that  has  been  placed  on 
probation  under  the  provisions  of  44 
CFR  59.24. 

24.  Regular  Program.  The  final  phase 
of  a  community's  participation  in  the 
National  Flood  Insurance  Program.  In 
this  phase,  a  Flood  Insurance  Rate  Map 
is  in  effect  and  full  limits  of  coverage 
are  available  under  the  Act. 

25.  Residential  Condominium 
Building.  A  building,  owned  and 
administered  as  a  condominium, 
containing  one  or  more  family  units  and 
in  which  at  least  75%  of  the  floor  area 
is  residential. 


26.  Special  Flood  Hazard  Area.  An 
area  having  special  flood  or  mudflow. 
and/or  flood-related  erosion  hazards, 
and  shown  on  a  Flood  Hazard  Boundary 
Map  or  Flood  Insurance  Rate  Map  as 
Zone  A,  AO,  Al-30,  AE,  A99.  AH.  AR. 
AR/A.  AR/AE.  AR/AH.  AR/AO.  AR/Al- 
30,  Vl-30,  VE,  V. 

27.  Stock  means  merchandise  held  in 
storage  or  for  sale,  raw  materials  and  in- 
process  or  finished  goods,  including 
supplies  used  in  their  packing  or 
shipping.  Stock  does  not  include  any 
property  not  covered  under  Section  IV. 
Property  Not  Covered,  except  the 
following; 

a.  Parts  and  equipment  for  self- 
propelled  vehicles; 

b.  Furnishings  and  equipment  for 
watercraft; 

c.  Spas  and  hot-tubs,  including  their 
equipment;  and 

d.  Swimming  pool  equipment. 

28.  Unit.  A  unit  in  a  condominium 
building. 

29.  Valued  Policy.  A  policy  in  which 
the  insured  and  the  insurer  agree  on  the 
value  of  the  property  insured,  that  value 
being  payable  in  the  event  of  a  total  loss. 
The  Standard  Flood  Insurance  Policy  is 
not  a  valued  policy. 

III.  Property  Covered 

A.  Coverage  A— Building  Property 

We  insure  against  direct  physical  loss 
by  or  from  flood  to: 

1.  A  building  described  in  the 
declarations  page  at  the  described 
location.  If  the  building  is  a 
condominium  building  and  the  named 
insured  is  the  condominium 
association.  Coverage  A  includes  all 
units  within  the  building  and  the 
improvements  within  the  units, 
provided  the  units  are  owned  in 
common  by  all  unit  owners. 

2.  We  also  insure  building  property 
for  a  period  of  45  days  at  another 
location,  as  set  forth  in  III.C.2.b., 
Property  Removed  to  Safety. 

3.  Additions  and  extensions  attached 
to  and  in  contact  with  the  building  by 
means  of  a  rigid  exterior  wall,  a  solid 
load-bearing  interior  wall,  a  stairway,  an 
elevated  walkway,  or  a  roof  At  your 
option,  additions  and  extensions 
connected  by  any  of  these  methods  may 
be  separately  insured.  Additions  and 
extensions  attached  to  and  in  contact 
with  the  building  by  means  of  a 
common  interior  wall  that  is  not  a  solid 
load-bearing  wall  are  always  considered 
part  of  the  building  and  may  not  be 
separately  insured. 

4.  The  following  fixtures,  machinery' 
and  equipment,  all  while  within  the 
building  or  fastened  to  the  building,  and 
owned  by  the  named  insured,  which  are 
covered  under  Coverage  A  only: 


a.  Awnings  and  canopies: 

b.  Blinds: 

c.  Carpet  permanently  installed  over 
unfinished  flooring: 

d.  Central  air  conditioners; 

e.  Elevator  equipment; 

f  Fire  extinguishing  apparatus: 

g.  Fire  sprinkler  systems; 

n.  Freezers,  walk-in; 

i.  Furnaces: 

j.  Light  fixtures: 

k.  Outdoor  antennas  and  aerials 
attached  to  buildings; 

1.  Permanently  installed  comer 
cupboards,  bookcases,  paneling,  and 
wallpaper: 

m.  Pumps  and  machinery  for 
operating  pumps: 

n.  Ventilating  equipment:  and 

o.  Wall  mirrors,  permanently 
installed. 

p.  In  the  units  within  the  building, 
installed: 

(1)  Built-in  dishwashers: 

(2)  Built-in  microwave  ovens: 

(3)  Garbage  disposal  units; 

(4)  Hot  water  heaters,  including  solar 
water  heaters: 

(5)  Kitchen  cabinets; 

(6)  Plumbing  fixtures; 

(7)  Radiators; 

(8)  Ranges; 

(9)  Refrigerators:  and 

(10)  Stoves. 

5.  Materials  and  supplies  to  be  used 
for  construction,  alteration  or  repair  of 
the  insured  building  while  the  materials 
and  supplies  are  stored  in  a  fully 
enclosed  building  at  the  described 
location  or  an  adjacent  property, 

6.  A  building  under  construction, 
alteration  or  repair  at  the  described 
location. 

a.  If  the  structure  is  not  yet  walled  or 
roofed  as  described  in  the  definition  for 
building  (See  II. 6. a),  then  coverage 
applies: 

(1)  Only  while  such  work  is  in 
progress:  or 

(2)  The  work  is  halted,  only  for  a 
period  of  up  to  90  continuous  days 
thereafter. 

b.  However,  coverage  does  not  apply 
until  the  building  is  walled  and  roofed 
if  the  lowest  floor,  including  the 
basement  floor,  of  a  non-elevated 
building  or  the  lowest  elevated  floor  of 
an  elevated  building  is: 

(1)  Below  the  base  flood  elevation  in 
Zones  AH,  AE.  Al-30,  AR.  AR/AE.  AR/ 
AH,  AR/Al-30,  AR/A.  AR/AO:  or 

(2)  Below  the  base  flood  elevation 
adjusted  to  include  the  effect  of  wave 
action  in  Zones  VE  or  Vl-30. 

7.  The  lowest  floor  levels  are  based  on 
the  bottom  of  the  lowest  horizontal 
structural  member  of  the  floor  in  Zones 
VE  or  Vl-30  and  the  top  of  the  floor  in 
Zones  AH,  AE.  Al-30,  AR,  AR/AE.  AR/ 
AH.  AR/Al-30,  AR/A,  AR/AO. 
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8.  A  manufartun'd  hmiu'  or  a  travel 
trailer  as  dt?sc.nh»Hl  in  th«!  DefiiutiDns 
Set:tii)n  (Sw  II  B  h  h  and  II  H  h  (   ) 

If  th«>  manufac  tiin-d  home  or  travtO 
trailer  is  in  a  spec  lal  flood  hazard  area, 
il  inusi  be  anchored  in  the  following 
manner  at  the  time  of  the  loss 

a   By  over-the-top  or  fr.ime  ties  to 
ground  anc  hors.  or 

b   In  accordance  with  the 
manufacturers  specific  ations:  or 

t:  In  compliant  e  with  the 
community's  floodplain  managemont 
rtxjuirements  unless  it  has  btwn 
continuously  insured  by  the  NFIP  at  the 
same  described  location  since 
September  M).  14H2 

9   Items  of  property  in  a  building 
enclosure  lower  than  the  lowest 
elevated  floor  of  an  eleyatod  post-FIKM 
building  located  in  zones  Al-:J().  AK. 
AH,  AR,  AR/A.  AR/AK.  AR/AH.  AR, 
Al-AJO.  Vl-:)0.  or  VK,  or  in  a 
basement,  regardUtss  of  the  zone 
C'ovorage  is  limited  to  the  following 

a.  Any  of  the  following  items,  if 
installed  in  their  functioning  locations 
and.  if  n»H:es.sary  for  operation. 
conne<:ted  to  a  powtT  source 
(1)  (Central  air  conditioners; 
(2|  Cisterns  and  the  water  in  them. 
{3)  Drvwall  for  walls  and  (  eilings  m 
a  basement  and  the  cost  of  labor  to  nail 
it,  unfinished  and  unfloated  and  not 
taped,  to  the  framing. 

(41  Electrical  |iiiictioii  and  nrc  uil 
breaker  boxes; 

(5)  Klectric  al  outlets  and  switches; 
(fi)  Elevators,  cluinbvvaiters  and 
related  ecjuipment.  unless  installed 
below  the  ba.se  flood  elevation  after 
.September  M).  14H7, 

(7)  Fuel  tanks  and  the  fuel  in  them. 

(8)  Furnaces  and  hot  water  heaters; 
(91  Heat  pumps. 

(10)  Nonflanim.ihle  iiisul.itinii  ui  .i 
basement; 
(111  Oil  tanks  and  ml  in  them. 

(12)  Pumps  and  tanks  used  in  solar 
energy  system. 

(13)  .Stairways  and  staircases  attac  bed 
to  the  building,  not  separated  from  it  by 
elevated  walkways. 

(14)  Sump  pumps; 

(15)  Water  softeners,  water  filters  and 
faucets  installed  as  an  integral  part  of 
the  plumbing  system, 

(if))  Well  water  tanks  .iiid  puiii[is. 

(17)  Required  utility  connections  for 
any  item  in  this  list;  and 

(18)  Footings,  foundations,  posts, 
pilings,  piers,  or  other  foundation  walls 
and  anchorage  systems  required  to 
support  a  building 

b.  (llean-up 

B   CovtTiigf  B — Prntonal  Hrofifiiv 

1    If  you  have  purcha.sed  personal 
property  coverage,  we  insure,  subject  to 


paragraphs  B  2  .  .r  and  4   belou,  against 
direc  t  physical  loss  by  or  from  flood  to 
personal  properly  inside  a  fully 
enclosed  insured  building 

a  Owned  solely  by  you,  or  in  the  case 
of  a  c;ondominium,  owned  solely  by  the 
( ondominium  association  and  used 
exclusively  in  the  conduc  t  of  the 
business  affairs  of  the  condominium 
association;  or 

b  Owned  in  (  ommon  by  the  unit 
owners  of  the  condominium  association. 

We  also  insure  sue  h  personal  property 
for  45  days  while  stored  at  a  temporarv 
location,  as  set  forth  in  III  C  2  b  . 
Property  Removed  to  Safety 

2  When  this  polu  y  covers  personal 
property,  coverage  will  he  either  for 
household  p«'rsonal  property  or  other 
than  household  fiersonal  property, 
while  within  the  insured  building,  but 
not  both 

a   If  this  policy  covers  household 
personal  property,  it  will  insure 
household  personal  property  usual  to  a 
living  cjuarlers.  that 

(1)  Belongs  to  you.  or  a  member  of 
your  boust'hold.  or  at  your  option: 

(a)  Your  domestic  worker. 

(b)  Your  guest;  cir 

(2)  You  may  be  legally  liable  for 
b  If  this  polic  y  c:oyers  other  than 

household  personal  propt^rtv.  it  will 
insure  your 
1 1)  Furniture  and  fixtures. 

(2)  Machinerv  and  ecjuipment; 

(3)  Stoc  k.  and 

(4)  All  other  personal  pru|)erty  owned 
by  you  and  used  in  \i)ur  business 

3   (overage  for  personal  property 
includes  the  following  property,  subject 
to  paragraphs  B  1  a   and  B  lb  above. 
whic;h  is  i  oveped  under  ( o\  erage  H 
only: 

a  Air  conditioning  units  installed  in 
the  building: 

1)  (iarpel,  not  permanently  installed. 
over  unfinished  flooring. 

c.  (iarpets  over  finished  flooring. 

d  (llothes  washt;rs  and  dryers; 

e   "(look-out"  grills; 

f  F-ood  freezers,  other  than  walk-in, 
and  the  food  in  any  freezer; 

g  Outdoor  ec|uipment  and  furniture 
stored  inside  the  insured  building; 

b   Ovens  and  the  like; 

1   Portable  mic  rowave  o\(>ris  and 
portable  dishwashers,  and 

1    Refrigerators 

4    Items  of  propert\  in  a  building 
enc:losure  lower  than  the  lowest 
elf;vated  floor  of  an  elevated  post-FIRM 
building  located  in  zones  Al-30.  AE. 
AM.  AR.  AR  A.  AR/AE,  AR/AH.  AR/ 
Al    A:t().  Vl-30.  or  VE,  or  in  a 
basement,  regardless  of  the  zone,  is 
limilc'd  to  the  following  items,  if 
installed  in  their  func;tioning  locations 
and.  if  nec:es.sary  for  operation. 
c:onnected  to  a  power  sourc:e; 


a   A\T  i;onditioning  units — [lortable  or 

window  type; 

b  Clothes  washers  and  dryers,  and 
c  Food  freezers,  other  than  walk-in, 

and  food  in  any  freezer 

5  Spf'CKiI  Limits  We  will  pay  no 
more  than  S2,,5()0  for  any  loss  to  one  or 
more  of  the  following  kinds  of  personal 
property 

a  Artwork,  photographs,  collectibles, 
or  memorabilia,  including  but  not 
limited  to.  porcelain  or  other  figures, 
and  sports  cards: 

b.  Rare  books,  manuscripts  cjr 
autographed  items; 

c:  Tewelrv',  watches,  pn?rious  and 
semi-precious  stones,  articles  of  gold, 
silver  or  platinum; 

d.  Furs  or  any  article  containing  fur 
which  represents  its  principal  value;  or 

6  We  will  pay  only  for  the  functional 
value  of  antiques 

7  If  you  are  a  tenant,  you  may  apply 
up  to  10%  of  the  Coverage  B  limit  to 
improvements: 

a.  Made  a  part  of  the  building  you 
occupy;  and 

b  You  acquired,  or  made  at  your 
expense,  even  though  you  cannot  legally 
remove 

This  coverage  does  not  increase  the 
amount  of  insurance  that  applies  to 
insured  personal  property. 

8  If  you  are  a  conciominium  unit 
owner,  you  may  apply  up  to  10%  of  the 
Coverage  B  limit  to  cover  loss  to 
interior: 

a   Walls. 

b  Floors,  and 

c.  Ceilings,  that  are  not  c:oyered  under 
a  policy  issued  to  the  condominium 
association  insuring  the  condominium 
building 

This  c:oyerage  does  not  ini;rease  the 
amount  of  insurance  that  applies  to 
insured  personal  property. 

4.  If  you  are  a  tenant,  personal 
property  must  bc>  inside  a  fully  enclosed 
building. 

C  ('m-fragr  C — Other  Cnvfru^rs 

1   Dfbns  Rfmoval 

We  will  pay  reasonable  expenses  to 
remove  debris  directly  caused  by  flood 
provided  the  debris  is: 

a   Debris  from  property; 

(1)  That  you  do  not  own; 

(2)  That  originates  from  beyond  the 
boundaries  of  the  described  location, 
and 

(3)  That  is  physically  on  or  in  the 
insurc'd  building;  or 

b.  Debris  of  the  insured  property 
anywhere. 

If  you  perform  the  removal  work,  the 
value  of  your  work  will  be  based  on  the 
Federal  minimum  wage. 

This  coverage  does  not  increase  the 
Coverage  A  or  Coverage  B  Limit  of 
Liability. 
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2  Loss  Avoidance  Measures. 
a.  Sandbags,  Supplies  and  Labor. 

(1)  We  will  pay  up  to  Si. 000  for  the 
costs  vou  incur  to  protect  the  insured 
building  from  a  flood  or  imminent 
danger  of  flood,  including: 

(a)  Your  reasonable  expenses  to  buy: 

(i)  Sandbags,  including  sand  to  fdl 
them; 

(ii)  Fill  for  temporary  levees; 

(iii)  Pumps:  and 

(iv)  Plastic  sheeting  and  lumber  used 
in  connection  with  these  items;  and 

(h)  The  value  of  work,  at  the  Federal 
minimum  wage,  that  you  perform. 

(2)  This  coverage  for  Sandbags, 
Supplies  and  Labor  only  applies  if 
damage  to  insured  property  by  or  from 
flood  is  imminent  and  the  threat  of 
flood  damage  is  apparent  enough  to  lead 
a  person  of  common  prudence  to 
anticipate  flood  damage.  One  of  the 
following  must  also  occur; 

(a)  A  general  and  temporary  condition 
of  flooding  in  the  area  near  the 
described  location  must  occur,  even  if 
the  flood  does  not  reach  the  insured 
building;  or 

(b)  A  legally  authorized  official  must 
issue  an  evacuation  order  or  other  civil 
order  for  the  community  in  which  the 
insured  building  is  located  calling  for 
measures  to  preserve  life  and  property 
from  the  peril  of  flood. 

This  coverage  does  not  increase  the 
Coverage  A  or  Coverage  B  limit  of 
liability. 

b.  Property  Removed  to  Safety. 

(1)  We  will  pay  up  to  $1,000  for  the 
reasonable  expenses  you  incur  to  move 
insured  property  to  another  place  other 
than  the  described  location  that 
contains  the  property  in  order  to  protect 
it  from  flood  or  the  imminent  danger  of 
flood.  Reasonable  expenses  include  the 
value  of  work,  at  the  Federal  minimum 
wage,  that  you  perform, 

(2)  If  you  move  insured  property  to 
another  location  other  than  the 
described  location  that  contains  the 
property,  in  order  to  protect  it  from 
flood  or  the  imminent  danger  of  flood, 
we  will  cover  such  property  while  at 
that  location  for  a  period  of  45 
consecutive  days  from  the  date  yoU* first 
begin  to  move  it  there.  The  personal 
property  that  is  moved  must  be  placed 
in  a  fully  enclosed  building,  or 
otherwise  reasonably  protected  from  the 
elements. 

Any  property  removed,  including  a 
moveable  home  described  in  II. 
Definitions,  Building,  paragraphs  b.  and 
c,  must  be  placed  above  ground  level  or 
outside  of  the  special  flood  hazard  area. 

This  coverage  does  not  increase  the 
Coverage  A  or  Coverage  B  limit  of 
liability. 


D.  Coverage  D — Increased  Cost  of 
Compliance  Coverage 

A.  General. 

This  policy  pays  you  to  comply  with 
a  State  or  local  floodplain  management 
law  or  ordinance  affecting  repair  or 
reconstruction  of  a  structure  suffering 
flood  damage.  Compliance  activities 
eligible  for  payment  are:  elevation, 
floodproofing,  relocation,  or  demolition 
(or  any  combination  of  these  activities] 
of  your  structure.  Eligible  floodproofing 
activities  are  limited  to: 

1.  Non-residential  structures. 

2.  Residential  structiu-es  with 
basements  that  satisfy  FEMA's 
standards  published  in  the  Code  of 
Federal  Regulations  (44  CFR  60.6  (b)  or 

(c)). 

B.  Limit  of  Liability. 

$20,000  is  the  maximum  we  will  pay 
you  for  this  Coverage  D  (Increased  Cost 
of  Compliance),  which  only  applies  to 
policies  with  building  coverage 
(Coverage  A).  Our  payment  of  claims 
under  Coverage  D  is  in  addition  to  the 
amount  of  coverage  which  you  selected 
on  the  application  and  which  appears 
on  the  Declarations  Page.  But  the 
maximum  you  can  collect  under  this 
policy  for  both  Coverage  A  (Building 
Property)  and  Coverage  D  (Increased 
Cost  of  Compliance)  cannot  exceed  the 
maximum  permitted  under  the  Act.  We 
do  NOT  charge  a  separate  deductible  for 
a  claim  under  Coverage  D. 

C.  Eligibility. 

1.  A  structure  covered  under  Coverage 
A — Building  Property  sustaining  a  loss 
caused  by  a  flood  as  defined  by  this 
policy  must: 

a.  Be  a  "repetitive  loss  structure."  A 
"repetitive  loss  structure"  is  one  that 
meets  the  following  conditions: 

(1)  The  structure  is  covered  by  a 
contract  of  flood  insiurance  issued  under 
the  NFIP. 

(2)  The  structure  has  suffered  flood 
damage  on  2  occasions  during  a  10-year 
period  which  ends  on  the  date  of  the 
second  loss. 

(3)  The  cost  to  repair  the  flood 
damage,  on  average,  equaled  or 
exceeded  25%  of  the  market  value  of  the 
structure  at  the  time  of  each  flood  loss. 

(4)  In  addition  to  the  current  claim, 
the  NFIP  must  have  paid  the  previous 
qualifying  claim,  and  the  State  or 
community  must  have  a  cumulative, 
substantial  damage  provision  or 
repetitive  loss  provision  in  its 
floodplain  management  law  or 
ordinance  being  enforced  against  the 
structTire;  or 

b.  Be  a  structure  that  has  had  flood 
damage  in  which  the  cost  to  repair 
equals  or  exceeds  50%  of  the  market 
value  of  the  structure  at  the  time  of  the 


flood.  The  State  or  community  must 
have  a  substantial  damage  provision  in 
its  floodplain  management  law  or 
ordinance  being  enforced  against  the 
structure. 

2.  This  Coverage  D  pays  you  to 
comply  with  State  or  local  floodplain 
management  laws  or  ordinances  that 
meet  the  minimum  .standards  of  the 
National  Flood  Insurance  Program 
foundjn  the  Code  of  Federal 
Regulations  at  44  CFR  60.3.  We  pay  for 
compliance  activities  that  exceed  those 
standards  under  these  conditions: 

a.  C.l.a.  above. 

b.  Elevation  or  floodproofing  in  any 
risk  zone  to  preliminary  or  advisory 
base  flood  elevations  provided  by  FEMA 
which  the  State  or  local  government  has 
adopted  and  is  enforcing  for  flood- 
damaged  structures  in  such  areas.  (This 
includes  compliance  activities  in  B.  C. 
X,  or  D  zones  which  are  being  changed 
to  zones  with  base  flood  elevations.  This 
also  includes  compliance  activities  in 
zones  where  base  flood  elevations  are 
being  increased,  and  a  flood-damaged 
structure  must  comply  with  the  higher 
advisory  base  flood  elevation.)  Increased 
Cost  of  Compliance  coverage  does  not 
apply  to  situations  in  B,  C.  X.  or  D  zones 
where  the  community  has  derived  its 
own  elevations  and  is  enforcing 
elevation  or  floodproofing  requirements 
for  flood-damaged  structures  to 
elevations  derived  solely  by  the 
community. 

c.  Elevation  or  floodproofing  above 
the  base  flood  elevation  to  meet  State  or 
local  "freeboard"  requirements,  i.e..  that 
a  structure  must  be  elevated  above  the 
base  flood  elevation. 

3.  Under  the  minimum  NFIP  criteria 
at  44  CFR  60.3(b)(4),  States  and 
communities  must  require  the  elevation 
or  floodproofing  of  structures  in 
unnumbered  A  zones  to  the  base  flood 
elevation  where  elevation  data  is 
obtained  from  a  Federal,  State,  or  other 
source.  Such  compliance  activities  are 
also  eligible  for  Coverage  D. 

4.  This  coverage  will  also  pay  for  the 
incremental  cost,  after  demolition  or 
relocation,  of  elevating  or  floodproofing 
a  strucrture  during  its  rebuilding  at  the 
same  or  another  site  to  meet  State  or 
local  floodplain  management  laws  or 
ordinances,  subject  to  Exclusion  E.7. 
below. 

5.  This  coverage  will  also  pay  to  bring 
a  flood-damaged  structure  into 
compliance  with  state  or  local 
floodplain  management  laws  or 
ordinances  even  if  the  structure  had 
received  a  variance  before  the  present 
loss  from  the  applicable  floodplain 
management  requirements. 

D.  Conditions. 
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I    When  a  striK  tun'  (  nM-ri'd  iiiKii-r 
(iovcra^f  .A— Huildin^  I'mjxTtv  sll^t,^ln^ 
a  loss  i:aus(ul  1)\  ,i  flood,  our  pavini-iit 
for  the  loss  uiidt-r  this  (lovcra^jc  I)  udl 
be  for  the  iik  rcasi-d  i  i)>t  to  cli'v.itc, 
floodproof.  rcloi  ati',  or  dciiioUsli  (or  .iiu 
cotnbmatioii  of  itu'sc  ,ii  tivitifs)  (  aused 
by  the  cnforccnunit  of  curmnt  Slate  or 
local  floodplaiii  iiianagcincnt 
ordinances  or  laws   Our  pavnicnt  for 
eligible  demolition  activities  will  he  for 
the  co.st  to  demolish  and  c  lear  the  site 
of  the  building  debris  or  a  portion 
thereof  caused  bv  the  enforcement  of 
current  .State  or  local  floodplain 
managemtMit  ordinances  or  laws 
Eligible  activities  for  the  cost  of  cltMring 
the  site  will  include  those  necessarv  to 
discontinue  utility  servii  e  to  the  site 
and  ensurt-  proper  abandonment  of  on- 
site  utilities 

2.  When  the  building  is  repaired  or 
rebuilt,  it  must  be  intended  for  the  same 
occupancy  as  the  present  building 
unless  otherwise  required  bv  current 
floodplain  management  ordinances  or 
laws. 

E  Exclusions 

Under  this  Coverage  D  (Increased  C^ost 
of  Compliance)  we  will  not  pay  for; 

1   The  cost  to  comply  with  any 
floodfilain  management  law  or 
ordinance  in  i ommunities  (larticifialing 
in  the  Emergency  Program 

2.  The  cost  assocuitnd  with 
enforcement  of  any  ordinance  or  law 
that  reijuires  any  insured  or  others  to 
test  for.  monitor,  clean  up.  remove, 
ctmtain.  treat,  detoxify  or  neutralize,  or 
in  any  way  respond  to.  or  assess  tfie 
effects  of  pollutants 

i  The  loss  in  value  to  am  iiisiirfd 
building  or  other  structure  due  to  tin- 
requirements  of  any  ordiiiaiu c  or  l.iw 
4.  The  loss  in  residual  value  of  the 
undamaged  portion  of  a  buildmg 
demolished  as  a  conse<juence  of 
enforcement  of  any  State  or  loi  al 
floodplain  iiianageinent  law  or 
ordinance 

S   Any  Increased  fiost  of  Compliatic  •• 
under  this  Coverage  I) 

a.  I'ntil  the  building  is  elevated, 
floodproofed.  demolished,  or  rehu.ated 
on  the  same  or  to  another  premises;  aiul 

b   Unless  the  building  is  elevated, 
floodproofed.  dt!iiiolished.  or  reloc  ,tted 
as  soon  as  reasonably  possible  after  the 
loss,  not  to  exceed  two  years 

(i  Any  code  upgrade  requirements, 
e  >; .  plumbing  or  electrical  wiring,  not 
specifically  related  to  the  State  or  lo(  al 
floodplain  management  law  or 
ordinani  e 

7   Any  ( ompliam  e  activities  needed 
to  bring  additions  or  improvements 
made  after  the  loss  oc  i  urred  into 
compliance  with  Stale  or  loi  al 


nondplain  management  laws  or 
nrdiiiaiK  fs 

H   Loss  due  to  an\  ordinance  or  law 
th.it  \ou  were  reejuired  to  i  (imply  with 
before  the  current  loss 

't  Any  rebuilding  a(  tivity  to 
st.uidards  that  do  not  meet  the  NF-TPs 
iiiinimum  re(]iiirements   This  inc  ludes 
an\  situation  where  the  insured  has 
received  from  the  State  or(()mmunit\  a 
Viiriance  in  ( onnection  with  the  current 
flood  loss  to  rebuild  the  propert\  to  an 
elevation  below  the  base  flood 
elevation 

10.  Increased  Cost  of  (;om[)liance  for 
.1  garage  or  carp)ort 

1 1    Any  structure  insured  under  an 
NFIP(;roup  r-'lood  Insurant  e  Policy 

12.  Ass(?ssments  made  by  a 
condominium  association  on  individual 
condominium  unit  owners  to  pay 
increased  costs  of  repairing  commonly 
owned  buildings  after  a  flood  in 
( iimpliance  with  State  or  local 
floodplain  management  ordinances  or 
laws 

F  Other  Provisions 

All  other  conditions  and  provisions  of 
the  polic  y  apply 

IV.  Property  Not  Covered 

A.  We  do  not  cover  any  of  the 
following  property: 

1  F'ersonal  property  not  inside  a 
building; 

2  A  building,  and  personal  properly 
ill  it.  located  entirely  in.  on.  or  over 
water  or  seaward  of  mean  high  tide,  if 
It  was  construe  ted  or  substantially 
improved  after  September  M).  14H2; 

3  Open  structures,  inc  hiding  a 
building  Used  as  a  boathouse  or  any 
strut  ture  or  building  into  whi(  h  boats 
are  floated,  and  personal  property 
located  in.  on  or  oyer  water; 

4  Ke(  reational  vehicles  other  than 
travel  trailers  described  in  the  II 
Definitions.  Huilding.  paragraph  (   . 
whether  affixed  to  a  permanent 
foundation  or  on  wheels. 

'■>    Se|f-pro[)elled  vehu  les  or 
machines,  int  hiding  their  parts  and 
eijuipmenl    However,  we  do  cover  self- 
propelled  vehicles  or  machines, 
provided  they  are  not  Ik  ensed  for  use 
on  publu   roads  and  are 

a    I   sed  maiiiU  to  ser\i(  e  the 
des(  ribed  location  or 

b   Designed  and  used  to  assist 
handicapped  persons,  while  the 
\'ehi(  les  or  machines  are  inside  a 
building  al  the  descrif)ed  lo(  ation; 

t)  Land,  land  values,  lawns,  trees, 
shrubs,  plants,  growing  crops,  or 
■inimals; 

7  .Nc. counts,  bills,  coins,  currency, 
deeds,  evidences  of  debt,  medals, 
money.  s(  rip.  stored  value  cards, 
postage  stamjis.  securities,  bullion, 
manuscripts,  or  other  valuable  papers; 


H    I'lKferground  stru(  lures  and 
equipment.  in<  hiding  wells,  septii;  tanks 
and  septic  s\stems; 

')  Those  portions  of  walks,  walkways, 
decks,  driveways,  patios  and  other 
surfac  es.  all  whether  protected  bv  a  roof 
or  not.  lo(  ated  outside  the  perimeter, 
exterior  walls  of  the  insured  building; 

10  Containers  including  related 
equipment,  such  as.  but  not  limited  to. 
tanks  containing  gases  or  liquids; 

1 1  Buildings  or  units  and  all  their 
contents  if  more  than  49%  of  the  actual 
cash  value  of  the  building  is  below 
ground,  unless  the  lowest  level  is  at  or 
above  the  base  flood  elevation  and  is 
below  ground  by  reason  of  earth  having 
been  used  as  insulation  material  in 
conjunction  with  energy  efficient 
building  tec;hnic)ues; 

12  Fences,  retaining  walls,  seawalls, 
bulkheads,  wharves,  piers,  bridges,  and 
docks; 

13  Aircraft  or  watercraft.  or  their 
furnishings  and  equipment; 

14,  Swimming  pools,  hot  tubs,  spas, 
and  their  equipment  such  as.  but  not 
limited  to.  heaters,  filters,  pumps,  and 
pipes,  wherever  loc;ated; 

15.  Property  not  eligible  for  flood 
insurance  pursuant  to  the  provisions  of 
the  Coastal  Barrier  Resources  Act  and 
the  C^oastal  Barrier  Improvement  Act  of 
1990  and  amendments  to  these  Acts; 
and 

16  Loss  to  any  building  or  personal 
property  located  on  land  leased  from  the 
Federal  Ciovernment,  arising  from  or 
im  ident  to  the  flooding  of  the  land  by 
the  Federal  (Jovernmenf.  where  the 
lease  expressly  holds  the  Federal 
Government  harmless  under  flood 
insurance  issued  under  any  Federal 
Government  program 

17.  Personal  property  used  in 
(  onnection  with  any  incidental 
commercial  occupancy  or  use  of  the 
building; 

IH.  Personal  property  owned  bv  or  in 
the  care,  custody  or  control  of  a  unit 
owner,  except  for  property  of  the  type 
and  under  the  circumstances  set  forth 
under  III.  Coverage  B — Personal 
Property  of  this  policy; 

19  A  residential  t;ondominium 
building  located  in  a  Rc>gular  Program 
community 

V.  Exclusions 

A.  We  only  provide  covt^rage  for 
direc:t  physic:al  loss  by  or  from  flood, 
which  means  that  we  do  not  pay  you 
for; 

1  Loss  of  revenue  or  profits; 

2  Loss  of  access  to  the  insured 
property  or  described  location; 

3.  Loss  of  use  of  the  insured  property 
or  desc:ribed  location; 

4.  Loss  from  interruption  of  business 
or  production; 
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5.  Anv  additional  expenses  incurred 
while  the  insured  building  is  being 
repaired  or  is  unable  to  be  occupied  for 
anv  reason; 

6.  The  cost  of  complying  with  any 
ordinance  or  law; 

a.  Requiring  or  regulating  the 
construction,  demolition,  remodeling, 
renovation  or  repair  of  property, 
including  removal  of  any  resulting 
debris.  This  exclusion  does  not  apply  to 
anv  eligible  activities  that  we  describe 
in  Coverage  D — Increased  Ccjst  of 
C;ompliance;  or 

b.  Requiring  you  or  others  to  test  for. 
monitor,  clean  up,  remove,  contain, 
treat,  detoxify',  or  neutralize,  or  in  any 
way  respond  to,  or  assess  the  effect  of. 
any  pollutant;  or 

7.  Anv  other  economic  loss. 

B.  We  do  not  insure  a  loss  directly  or 
indirectly  caused  by  a  flood  that  is  in 
progress  at  the  time  and  date: 

1.  The  policy  term  begins;  or 

2.  Coverage  is  added  at  your  request. 

C.  We  do  not  insure  for  loss  to 
property  caused  directly  by  earth 
movement  even  if  the  earth  movement 
is  caused  bv  flood.  Some  examples  of 
earth  movement  that  we  do  not  cover 
are: 

1.  Earthouake; 

2.  Landslide: 

3.  Land  subsidence; 

4.  Sinkholes; 

5.  Destabilization  or  movement  of 
land  that  results  from  accumulation  of 
water  in  subsurface  land  areas:  or 

6.  Gradual  erosion.  We  do.  however, 
pay  for  losses  from  erosion  and 
mudflows  that  are  specifically  covered 
under  our  definition  of  flood. 

D.  We  do  not  insure  for  direct 
physical  loss  caused  directly  or 
indirectly  by; 

1.  The  pressure  or  weight  of  ice; 

2.  Freezing  or  thawing: 

3.  Rain,  snow,  sleet,  hail,  or  water 
spray; 

4.  Water,  moisture,  mildew,  or  mold 
damage  that  results  primarily  from  any 
condition; 

a.  Substantially  confined  to  the 
insured  building:  or 

b.  That  is  within  your  control 
including,  but  not  limited  to: 

(1)  Design,  structural  or  mechanical 
defects: 

(2)  Failures,  stoppages,  or  breakage  of 
water  or  sewer  lines,  drains,  pumps, 
fixtures,  or  equipment;  or 

(3)  Failure  to  inspect  and  maintain  the 
property  after  a  flood  recedes; 

5.  Water  or  water-borne  material  that: 

a.  Backs  up  through  sewers  or  drains: 

b.  Discharges  or  overflows  from  a 
sump,  sump  pump  or  related 
equipment:  or 

c.  Seeps  or  leaks  on  or  through 
insured  property. 


unless  the  damaged  insured  property 
has  been,  at  the  same  time,  damaged  by 
flood; 

6.  The  pressure  or  weight  of  water 
unless  the  damaged  insured  property 
has  been,  at  the  same  time,  damaged  by 
flood; 

7.  Power,  heating  or  cooling  failure 
unless  the  failure  results  from  direct 
physical  loss  by  or  from  fiood  to  power, 
heating  or  cooling  equipment  situated 
on  the  described  location: 

8.  Discharge,  dispersal,  seepage, 
migration,  release,  or  escape  of 
pollutants; 

9.  Theft,  fire,  explosion,  wind,  or 
windstorm: 

10.  Anything  that  you  or  your  agents 
do  or  conspire  to  do  to  deliberately 
cause  loss  by  flood;  or 

11.  Alteration  of  the  insured  property 
that  significantly  increases  the  risk  of 
flooding. 

VI.  Deductibles 

A.  When  a  loss  is  covered  under  this 
policy,  we  will  pay  only  that  part  of  the 
loss  that  exceeds  the  applicable 
deductible  amount,  subject  to  the  limit 
of  liability  that  applies.  The  deductible 
amount  is  shown  on  the  declarations 
page. 

However,  when  a  building  under 
construction,  alteration  or  repair  does 
not  have  at  least  two  rigid  exterior  walls 
and  a  fully  secured  roof  at  the  time  of 
loss,  your  deductible  amount  will  be 
two  times  the  deductible  that  would 
otherwise  apply  to  a  completed 
building. 

B.  In  each  loss  from  flood,  separate 
deductibles  apply  to  the  building  and 
personal  property  insured  by  this 
policy. 

C.  No  deductible  applies  to: 

1.  III.C.2.  Loss  Avoidance  Measures; 
or 

2.  III.D.  Increased  Cost  of  Compliance 
Coverage. 

VII.  General  Conditions 

A.  Pair  and  Set  Clause. 

In  case  of  loss  to  an  article  that  is  part 
of  a  pair  or  set,  we  will  have  the  option 
of  paying  you: 

1.  An  amount  equal  to  the  cost  of 
replacing  the  lost,  damaged  or  destroyed 
article,  less  depreciation,  or 

2.  An  amount  which  represents  the 
fair  proportion  of  the  total  value  of  the 
pair  or  set  that  the  lost,  damaged  or 
destroyed  article  bears  to  the  pair  or  set. 

B.  Concealment  or  Fraud  and  Policy 
Voidance. 

1.  With  respect  to  all  insureds  under 
this  policy,  this  policy; 

a.  Is  void, 

b.  Has  no  legal  force  or  effect, 

c.  Cannot  be  renewed,  and 


d.  Cannot  be  replaced  by  a  new  flood 
policy. 

if.  before  or  after  a  loss,  you  or  any  other 
insured  or  your  agent  have  at  any  time: 

(1)  Intentionally  concealed  or 
misrepresented  any  material  fact  or 
circumstance. 

(2)  Engaged  in  fraudulent  conduct,  or 

(3)  Made  false  statements 

relating  to  this  policy  or  any  other  NFIP 
insurance. 

2.  This  policy  will  be  void  as  of  the 
date  the  wrongful  acts  described  in  B.  1. 
above  were  committed. 

3.  Fines,  civil  penalties,  and 
imprisonment  under  applicable  Federal 
laws  may  also  apply  to  the  acts  of  fraud 
or  concealment  described  above. 

4.  This  policy  is  also  void  for  reasons 
other  than  fraud,  misrepresentation,  or 
wrongful  act.  This  policy  is  void  from 
its  inception  and  has  no  legal  force 
under  the  following  conditions: 

a.  If  the  property  listed  on  the 
application  is  not  eligible  for  coverage 
under  the  NFIP;  or 

b.  If  the  property  is  located  in  a 
community  that  was  not  participating  in 
the  NFIP  on  the  policy's  inception  date 
and  did  not  join  or  re-enter  the  program 
during  the  policy  term  and  before  the 
loss  occurred. 

C.  Other  Insurance. 

1.  If  a  loss  covered  by  this  policy  is 
also  covered  by  other  insurance  that 
includes  flood  coverage  not  issued 
under  the  Act,  we  will  not  pay  more 
than  the  amount  of  insurance  that  you 
are  entitled  to  for  lost,  damaged  or 
destroyed  property  insured  under  this 
policy  subject  to  the  following; 

a.  We  will  pav  only  the  proportion  of 
the  loss  that  the  amount  of  insurance 
that  applies  under  this  policy  bears  to 
the  total  amount  of  insurance  covering 
the  loss,  unless  b.  or  c.  below  applies. 

b.  If  the  other  policy  has  a  provision 
stating  that  it  is  excess  insurance,  this 
policy  will  be  primary. 

c.  This  policy  will  be  primary  (but 
subject  to  its  own  deductible)  up  to  the 
deductible  in  the  other  flood  policy 
(except  another  policy  as  described  in 
C.l.b.  above).  When  the  other 
deductible  amount  is  reached,  this 
policy  will  participate  in  the  same 
proportion  that  the  amount  of  insurance 
under  this  policy  bears  to  the  total 
amount  of  both  policies,  for  the 
remainder  of  the  loss. 

2.  Where  this  policy  covers  a 
condominium  association  and  there  is  a 
flood  insurance  policy  in  the  name  of  a 
unit-owner  that  covers  the  same  loss  as 
this  policv,  then  this  policy  will  be 
primary. 

D.  Amendments.  IVaivers, 
Assignment. 
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This  polu  V  I  annul  lie  c  han^t'd  nnr 
can  anv  of  its  provisions  he  waived 
vvithdul  the  express  written  (iinsent  of 
the  Federal  IiisiiraiK  e  Adinmistrator   No 
a(  tioii  that  we  take  under  thi'  terms  of 
this  policy  (an  ( (institute  a  waiver  of 
any  of  our  rights  You  may  assign  this 
polic:v  in  writing  when  you  transfer  title 
of  your  propertv  to  smnt-one  else  exci^pt 
under  these  conditions 

1  When  tins  poli(  V  (  overs  only 
personal  [)roperty.  or 

2  When  this  polu  y  (  overs  a  structure 
during  the  course  of  ( (nistrui  tion 

/T  C.tinc  rllittiori  <>/  PoIkv  b\  You 
1    You  may  cancel  this  policy  at  any 

time 

If  you  (  am  el  this  polu  \ .  \ ou  ma\  be 

entitled  to  <i  full  or  (i.irtial  refund  of 

premium  under  our  .ijipiu  .ihle  rules  and 

regulations 
F  Sdii-Hi-iifWdl  nt  till'  Policy  bv  Vs 
Your  po!ic\  will  not  he  renewed: 
1    If  the  lonimunity  wliere  your 

covered  {iroperty  is  lo(  ated  stops 

participating  in  the  NFII'.  or 

2.  Your  huilding  has  heen  (ieciared 

ineligible  under  se(  tion  lUti  of  the  Ai  t 
a   Hfiliu  tion  and  Urstonition  ot 

(Jnvfnii'r 

1  If  the  prtunium  we  rectuved  from 
you  was  not  enough  to  buy  the  kind  and 
amount  of  (overage  you  re(juested.  we 
will  provide  oidy  the  amount  of 
coverage  that  can  be  purchased  for  the 
premium  payment  we  re( cived 

2  The  amount  of  coverage  resulting 
from  the  rt'dui  tion  described  ui  1    at)ove 
can  be  restored  to  the  amount  you 
roqueste(J  as  follows 

a.  Discovery  of  lnsuffi(  ienf  Premium 
or  Incomjilete  Hating  information  Mefore 
a  Loss 

( 1 )  If  we  dis( over  before  v  ou  liave  a 
flood  loss  that  your  premium  payment 
was  not  enough  to  buy  the  re(iuested 
amount  of  coverage,  we  will  m'ikI  you 
and  any  mortgagee  or  trustee  known  to 
us  a  bill  for  the  re()uired  additional 
premium  for  the  (urrent  policy  term  (or 
that  portion  of  the  current  poli(  y  term 
following  anv  endorsement  changing 
the  amount  of  coverage)   If  you  or  the 
mortgagt^e  or  trustee  jiav  the  additional 
premium  within  .iO  days  from  the  date 
of  our  hill,  we  will  restore  Ifie  amount 
of  coverage  to  the  originally  re(|uestt!d 
amount  effective  to  the  beginning  of  the 
current  policy  term  (or  subse(pi(>nt  date 
of  any  endorsemtMit  changing  the 
amount  of  coverage). 

(2)  If  we  determine  before  you  have  a 
flood  loss  that  the  rating  information  we 
have  is  incomplete  and  prevents  us  from 
calculating  the  .idditional  premium,  we 
will  ask  you  to  send  the  rtMjuired 
information.  You  must  submit  the 
information  within  tiO  days  of  our 
re(iuest  Once  we  determine  the  amount 


of  additional  premium  for  the  (  urrent 
()oli(  y  term,  we  will  follow  the 
()ro<  ('dure  in  ( 1)  above 

(  <)  If  we  do  not  receive  the  additional 
[iremium  (or  additional  information)  bv 
the  date  it  is  due.  the  amount  of 
(.overage  (.an  onl\  be  restored  by 
(>ndorsement  subject  to  any  appropriate 
waiting  period 

b  I)is( overv  of  Insuffi(  lent  Premium 
or  Incomplete  Rating  Information  After 
a  Loss. 

( 1 )  If  we  dis(  over  after  you  have  a 
flood  loss  that  your  premium  payment 
was  not  enough  to  buy  the  requested 
amount  of  coverage,  we  will  send  you 
and  any  mortgagee  or  trustee  known  to 
us  a  bill  for  the  re(]uired  additional 
premium  for  the  current  and  the  prior 
policy  terms.  If  you  or  the  mortgagee  or 
trustee  pay  the  additumal  [)remium 
within  :t()  days  of  the  date  of  our  bill. 
we  will  restore  the  amount  of  (overage 
to  the  originally  requested  amount 
effective  to  the  beginning  of  the  prior 
poli(  V  term 

(2)  If  we  discover  after  vou  have  a 
flood  loss  that  the  rating  information  we 
have  IS  in(om[)lete  and  prevents  us  from 
calculating  the  additional  premium,  we 
will  ask  vou  to  send  the  re(juire(] 
information   You  must  submit  the 
information  before  your  claim  can  be 
paid  Once  we  determine  the  amount  of 
additional  premium  for  the  current  and 
prior  policy  terms,  we  will  follow  the 
pnx  edure  in  (1)  above. 

l-i]  If  we  do  not  nneive  the  additional 
pn>mium  by  the  date  if  is  due.  your 
flood  insuraiK  (■  ( laim  will  b<>  setthni 
based  on  the  redu( cd  amount  of 
(  overage  The  amount  of  coverage  can 
only  be  restored  by  endorsement  subject 
to  ,111  v  appropriate  waiting  period. 

i   However,  if  we  find  that  you  or 
your  agent  intentionally  did  not  tell  us. 
or  falsified,  any  important  fact  or 
(  ircumstance  or  did  anything  fraudulent 
relating  to  this  insuraiK c.  the  provisions 
of  Condition  H   .ibove  apply 

//  Poll!  V  Hrnrwiil 

1  This  policy  will  expire  at  12:01 

a  m.  on  the  last  day  of  the  policy  term 

2  We  must  receive  the  payment  of  the 
aj)propriate  renewal  premium  within  30 
da\  s  of  the  expiration  date. 

3  If  we  fin(i.  however,  that  your 
renewal  notice  was  n(jt  placed  into  the 
I  l.S.  Postal  Service,  or  if  it  was  mailed 
properly,  it  was  prepared  in  a  such  a 
way.  e  I? ,  with  an  incorrect,  incomplete, 
or  illegible  address,  as  to  delay  its 
delivery  to  you  before  the  due  date  for 
the  renewal  premium,  then  we  will 
follow  these  pro( cdures: 

a.  If  you  or  your  agent  notified  us.  not 
later  than  one  year  after  the  date  cm 
whi(  h  the  payment  of  the  renewal 
premium  was  due,  of  nonreceipt  of  a 


renewal  nofu  e  before  the  due  date  for 
the  renewal  premium,  and  we 
determine  that  the  circumstances  in  the 
pre(  eding  paragraph  apply,  we  will  mail 
a  second  bill  providing  a  revised  due 
date,  which  will  be  M)  days  after  the 
date  on  whu.h  the  bill  is  mailed. 

b  If  we  do  not  receive  the  premium 
requested  in  the  second  bill  by  the 
revised  due  date,  then  we  wilj  not 
renew  the  policy   In  that  case,  the  policy 
will  remain  as  an  expired  policy  as  (jf 
the  expiration  date  shown  on  the 
declarations  page. 

4.  In  connection  with  the  renewal  of 
this  poli(  y.  we  may  ask  you  during  the 
policy  term  to  re-cerlify,  on  a 
Recertification  Questionnaire  that  we 
will  providt!  to  vou.  the  rating 
information  used  to  rate  your  most 
recent  applicaticui  for  or  renewal  of 
insurance 

/  Conditions  Suspfnciin^  or 
Restricting  Insunincf 

We  are  not  liable  for  loss  that  occurs 
while  there  is  a  hazard  that  is  increased 
by  any  means  within  your  control  or 
knowledge. 

/  Rfquircmcnts  in  f-Vise  of  Loss 

In  case  of  a  flood  loss  to  insured 
properly,  you  must: 

1  Give  pnmipt  written  notice  to  us; 

2  As  soon  as  reasonably  possible, 
separate  the  damaged  and  undamaged 
property,  putting  it  in  the  best  possible 
order  so  that  we  may  examine  it; 

3  Prepare  an  inventory  of  damaged 
property  showing  the  quantity, 
description,  actual  cash  value,  and 
amount  of  loss.  Attach  all  bills,  receipts 
and  related  do(  uments; 

4  Within  fit)  days  after  the  loss,  send 
us  a  proof  of  loss.  whi(;h  is  your 
statement  as  to  the  amount  you  are 
claiming  under  the  policy  signed  and 
sworn  to  by  you.  and  which  furnishes 
us  with  the  following  information: 

a.  The  date  and  time  of  loss; 
b  A  brief  explanati(m  of  how  the  loss 
happent^d; 

c.  Your  interest  (for  example, 
"owner")  and  the  interest,  if  anv,  of 
others  in  the  damaged  property; 

d.  Details  of  any  other  insurance  that 
may  cover  the  loss: 

e.  Changes  in  title  or  occupancy  of  the 
insured  property  during  the  term  of  the 
polic\'; 

f.  Specifications  of  damaged  buildings 
and  detailed  repair  estimates; 

g.  Names  of  mortgagees  or  anyone  else 
having  a  lien,  charge  or  claim  against 
the  insured  property; 

h.  Details  about  who  occupied  any 
insured  building  at  the  time  of  loss  and 
for  what  purpose;  and 

i  The  inventory  of  damaged  property 
described  in  3.  above. 

5.  In  completing  the  proof  of  loss,  you 
mqst  use  your  own  judgment 
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concerning  the  amount  of  loss  and 
justify  that  amount. 

6.  You  must  cooperate  with  our 
adjuster  or  representative  in  the 
investigation  of  the  claim. 

7.  The  insurance  adjuster  whom  we 
hire  to  investigate  your  claim  may 
furnish  you  with  a  proof  of  loss  form, 
and  she  or  he  may  help  you  to  complete 
it.  However,  this  is  a  matter  of  courtesy 
only,  and  vou  must  still  send  us  a  proof 
of  loss  within  sixty  days  after  the  loss 
even  if  the  adjuster  does  not  furnish  the 
form  or  help  you  to  complete  it, 

8.  We  have  not  authorized  the 
adjuster  to  approve  or  disapprove 
claims  or  to  tell  you  whether  we  will 
approve  your  claim. 

9.  At  our  option,  we  may  accept  an 
adjuster's  report  of  the  loss  instead  of 
your  proof  of  loss.  The  adjuster's  report 
will  include  information  about  your  loss 
and  the  damages  you  sustained.  You 
must  sign  the  adjuster's  report.  At  our 
option,  we  may  require  you  to  swear  to 
the  report. 

K.  Our  Options  After  a  Loss. 

Options  that  we  may.  in  our  sole 
discretion,  exercise  after  loss  include 
the  following: 

1.  At  such  reasonable  times  and 
places  that  we  may  designate,  you  must: 

a.  Show  us  or  our  representative  the 
damaged  property; 

b.  Submit  to  examination  under  oath, 
while  not  in  the  presence  of  another 
insured,  and  sign  the  same:  and 

c.  Permit  us  to  examine  and  make 
extracts  and  copies  of: 

(1)  Any  policies  of  property  insurance 
insuring  you  against  loss  and  the  deed 
establishing  your  ownership  of  the 
insured  real  property; 

(2)  Condominium  association 
documents  including  the  Declarations  of 
the  condominium,  its  Articles  of 
Association  or  Incorporation,  Bylaws, 
and  rules  and  regulations;  and 

(3)  All  books  of  accounts,  bills, 
invoices  and  other  vouchers,  or  certified 
copies  pertaining  to  the  damaged 
property  if  the  originals  are  lost. 

2.  We  may  request,  in  writing,  that 
you  furnish  us  with  a  complete 
inventory  of  the  lost,  damaged,  or 
destroyed  property,  including: 

a.  Quantities  and  costs; 

b.  Actual  cash  value; 

c.  Amounts  of  loss  claimed;  and 

d.  Any  written  plans  and 
specifications  for  repair  of  the  damaged 
property  that  you  can  make  reasonably 
available  to  us. 

3.  If  we  give  you  written  notice  within 
30  days  after  we  receive  your  signed, 
sworn  proof  of  loss,  we  may: 

a.  Repair,  rebuild  or  replace  any  part 
of  the  lost,  damaged  or  destroyed 
property  with  material  or  property  of 


like  kind  and  quality  or  its  functional 
equivalent;  and 

b.  Take  all  or  any  part  of  the  damaged 
property  at  the  value  that  we  agree  upon 
or  its  appraised  value. 

L.  No  Benefit  to  Bailee. 

No  person  or  organization,  other  than 
vou,  having  custody  of  covered  property 
will  benefit  from  this  insurance. 

M.  Loss  Payment. 

1.  We  will  adjust  all  losses  with  you. 
We  will  pay  you  unless  some  other 
person  or  entity  is  named  in  the  policy 
or  is  legally  entitled  to  receive  payment. 
Loss  will  be  payable  60  days  after  we 
receive  vour  proof  of  loss  (or  within  90 
days  after  the  insurance  adjuster  files  an 
adjuster's  report  signed  and  sw^orn  to  by 
vou  in  lieu  of  a  proof  of  loss)  and: 

a.  We  reach  an  agreement  with  you; 

b.  There  is  an  entry  of  a  final 
judgment;  or 

c.  There  is  a  filing  of  an  appraisal 
award  with  us,  as  provided  in  VII.  P. 

2.  If  we  reject  your  proof  of  loss  in 
whole  or  in  part  you  may: 

a.  Accept  such  denial  of  your  claim; 

b.  Exercise  your  rights  under  this 
policy:  or 

c.  File  an  amended  proof  of  loss  as 
long  as  it  is  filed  within  60  days  of  the 
date  of  the  loss  or  within  any  extension 
of  time  allowed  by  the  Administrator. 

N.  Abandonment. 

You  may  not  abandon  damaged  or 
undamaged  insured  property  to  us. 

O.  Salvage. 

We  may  permit  you  to  keep  damaged 
insured  property  after  a  loss  and  we  will 
reduce  the  amount  of  the  loss  proceeds 
payable  to  you  under  the  policy  by  the 
value  of  the  salvage. 

P.  Appraisal. 

If  you  and  we  fail  to  agree  on  the 
actual  cash  value  of  the  damaged 
property  so  as  to  determine  the  amount 
of  loss,  either  may  demand  an  appraisal 
of  the  loss.  In  this  event,  you  and  we 
will  each  choose  a  competent  and 
impartial  appraiser  within  20  days  after 
receiving  a  written  request  from  the 
other.  The  two  appraisers  will  choose  an 
umpire.  If  they  caimot  agree  upon  an 
umpire  within  15  days,  you  or  we  may 
request  that  the  choice  be  made  by  a 
judge  of  a  court  of  record  in  the  state 
where  the  insured  property  is  located. 
The  appraisers  will  separately  state  the 
actual  cash  value  and  the  amount  of  loss 
to  each  item.  If  the  appraisers  submit  a 
written  report  of  an  agreement  to  us,  the 
amount  agreed  upon  will  be  the  amount 
of  loss.  If  they  fail  to  agree,  they  will 
submit  their  differences  to  the  umpire. 
A  decision  agreed  to  by  any  two  will  set 
the  amount  of  actual  cash  value  and 
loss. 

Each  party  will: 

1.  Pay  its  owrn  appraiser;  and 


2.  Bear  the  other  expenses  of  the 
appraisal  and  umpire  equally. 

Q.  Mortgage  Clause. 

The  word  "mortgagee  "  includes 
trustee. 

Anv  loss  payable  under  Coverage  A — 
Building  Property  will  be  paid  to  any 
mortgagee  of  whom  we  have  actual 
notice  and  you,  as  interests  appear.  If 
more  than  one  mortgagee  is  named,  the 
order  of  payment  will  be  the  same  as  the 
order  of  precedence  of  the  mortgages.  If 
we  deny  vour  claim,  that  denial  will  not 
apply  to  a  valid  claim  of  the  mortgagee, 
if  the  mortgagee: 

1.  Notifies  us  of  any  change  in  the 
ownership  or  occupancy,  or  substantial 
change  in  risk  of  which  the  mortgagee 
is  aware: 

2.  Pays  any  premium  due  under  this 
policy  on  demand  if  you  have  neglected 
to  pav  the  premium;  and 

3.  Submits  a  signed,  sworn  proof  of 
loss  within  60  days  after  receiving 
notice  from  us  of  your  failure  to  do  so. 

All  of  the  terms  of  this  policy  will 
then  apply  directly  to  the  mortgagee. 

If  we  decide  to  cancel  or  not  renew 
this  policy,  it  will  continue  in  effect  for 
the  benefit  of  the  mortgagee  only  for  30 
days  after  we  notif\-  the  mortgagee  of  the 
cancellation  or  non-renewal. 

If  we  pav  the  mortgagee  for  any  loss 
and  deny  payment  to  you.  we  are 
subrogated  to  all  the  rights  of  the 
mortgagee  granted  under  the  mortgage 
on  the  property.  Subrogation  will  not 
impair  the  right  of  the  mortgagee  to 
recover  the  full  amount  of  the 
mortgagee's  claim. 

R.  Suit  Against  Us. 

You  mav  not  sue  us  to  recover  money 
under  this  policy  unless  you  have 
complied  with  all  the  requirements  of 
the  policv.  If  you  do  sue,  you  must  start 
the  suit  within  one  year  of  the  date  of 
the  written  denial  of  all  or  part  of  the 
claim  and  you  must  file  the  suit  in  the 
United  States  District  Court  of  the 
district  in  which  the  insured  property 
was  located  at  the  time  of  loss.  This 
requirement  applies  to  any  claim  that 
you  may  have  under  this  policy  and  to 
anv  dispute  that  you  may  have  arising 
out  of  the  handling  of  any  claim  under 
the  policy. 

S.  Subrogation. 

Whenever  we  make  a  payment  for  a 
loss  under  this  policy,  we  are 
subrogated  to  your  right  to  recover  for 
that  loss  from  any  other  person.  That 
means  that  your  right  to  recover  for  a 
loss  that  was  partly  or  totally  caused  by 
someone  else  is  automatically 
transferred  to  us.  to  the  extent  tJiat  we 
have  paid  you  for  the  loss.  We  may 
require  you  to  acknowledge  this  transfer 
in  wTiting.  After  the  loss,  you  may  not 
give  up  our  right  to  recover  this  money 
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or  do  anything  vvhu  h  wmilii  pri'vt!nt  iis 
from  rpcovering  it.  If  voii  niakf  am 
claim  again.st  an\-  [ifrson  who  (  aii.scd 
your  loss  and  ret  (ivcr  any  money,  you 
must  pay  us  l)at:k  first  before  you  may 
keep  anv  of  that  monev 

T  Continuous  Likf  h'loodinii 
1.  Where  an  insured  huilduig  has 
been  flooded  bv  risinj;  lake  w.iters 
continuously  for  90  days  or  more  and  it 
appears  reasonably  certain  th<it  a 
contiiuiation  of  this  flooduig  will  result 
in  a  coyered  loss  to  an  insured  budding 
equal  to  or  greater  than  the  building 
policy  limits  plus  the  deductible  or  the 
maximum  payable  under  the  poluy  for 
any  one  building  loss,  we  will  pay  you 
the  lesser  of  these  two  anu)unts  without 
waiting  for  the  further  damage  to  occur 
if  you  sign  a  relt?ase  agreeing: 

a  To  make  no  further  claim  under 
this  policy; 

b   Not  to  seek  rentnval  of  this  policy; 

c.  Not  to  apply  for  any  flood 
insurance  under  the  Act  for  property  at 
the  described  lof:ation.  and; 

d.  Not  to  seek  a  premium  refund  lor 
current  or  prior  terms 

If  the  policy  term  eiuis  before  an 
insured  building  has  been  flooded 
continuously  for  90  days,  the  proyisions 
of  this  paragraph  1    wd!  apply  as  long 
as  the  insured  building  suffers  a  covered 
loss  before  the  policy  term  ends. 

2.  If  your  insured  budding  is  subject 
to  continuous  lake  flooding  from  a 
closed  basin  lake,  you  may  elect  to  file 
a  claim  undisr  either  paragraph  1   above 
or  this  paragraph  2.  (A  "closed  basin 
lake"  is  a  natural  lake  from  which  water 
leayes  primarily  through  evaporation 
and  whose  surface  area  now  exceeds  or 
has  exceeded  (me  square  mile  at  any 
time  in  the  recorded  past.  Most  of  the 
nation's  closed  basin  lakes  are  in  the 
western  half  of  the  United  States  where 
annual  evaporation  exi:eeds  annual 
precipitation  and  where  lake  levels  and 
surface  areas  are  subject  to  considerable 
nuc:tuation  due  to  wide  variations  in  the 
climate.  These  lakes  may  overtop  their 
basins  on  rare  occasions]  I'nder  this 
paragraph  we  will  pay  your  claim  as  if 
the  building  is  a  total  loss  even  though 
it  has  not  been  continuously  inundated 
for  90  days,  subjec  t  to  the  following 
conditions: 

a.  Lake  flood  waters  must  damage  or 
imminently  threaten  to  damage  your 
building. 

b.  Before  approval  of  your  claim,  you 
must: 

(1)  Agree  to  a  claim  payment  that 
reflects  your  buying  back  the  salvage  on 
a  negotiated  basis;  and 

(2)  Grant  the  conservation  easement 
contained  in  the  Federal  Emergency 
Management  Agenc:ys  (FEMAl  "Policy 
Guidance  for  Clo.sed  Basin  Lakes."  to  be 


recorded  in  the  office  of  the  local 
recorder  of  deeds   FEMA.  in 
consultation  with  the  community  in 
which  the  property  is  located,  will 
identify  on  a  map  an  area  or  areas  of 
special  r:onsideratiim  (ASC)  in  which 
there  is  a  potential  for  flood  damage 
from  contiiuious  lake  flooding.  FENL'K 
will  give  the  community  the  agreed- 
upon  map  showing  the  A.SC;.  This 
easement  will  only  apply  to  that  portion 
of  the  property  in  the  ASC.  It  will  allow 
certain  agricultural  and  recreational 
uses  of  the  land.  The  only  structures 
that  it  will  allow  on  any  portion  of  the 
property  within  the  ,\SC  are  certain, 
simple  agrii:ultural  and  recreational 
structures.  If  any  of  these  allowable 
structures  are  insurable  buildings  under 
the  NFIF  and  are  insured  under  the 
NFIF.  they  will  not  be  eligible  for  the 
benefits  of  this  paragraph  T.2   If  a  U.S. 
.•\rmy  Clorps  of  Engineers-certified  flood 
ccjntrol  project  or  otherwise  certified 
flood  control  project  later  protects  the 
property.  FEMA  will,  upon  request, 
amend  the  ASC  to  remove  areas 
protected  by  thf)se  projects.  The 
restrictions  ot  the  easement  will  then  no 
limger  apply  to  anv  portion  of  the 
property  removed  from  the  AS(];  and 

(3)  Comply  with  T.l  a.  through  T.l.d. 
above. 

c   Within  90  days  of  approval  of  your 
claim,  you  must  move  your  building  to 
a  new  location  outside  the  A.SC;.  FEMA 
will  give  you  an  additional  ;^0  days  to 
move  if  you  show  there  is  sufficient 
reason  to  extend  the  time. 

d   Before  the  final  payment  of  your 
claim,  you  must  acquire  an  elevation 
certificate  and  a  Hoodplain  development 
permit  from  your  local  fioodplain 
administrator  for  the  new  location  of 
your  building. 

(!   Before  the  approval  of  your  claim, 
the  community  having  jurisdiction  over 
your  building  must: 

( 1 )  Adopt  a  permanent  land  use 
ordinance,  or  a  temporary'  moratorium 
for  a  period  not  to  exctwd  ti  months  to 
be  followed  immediately  by  a 
permanent  land  use  ordinance,  that  is 
consistent  with  the  provisions  spet:ified 
m  the  easement  required  in  T  2.b. 
above. 

(21  Agree  to  declare  and  report  any 
violations  of  this  ordinance  to  FEMA  so 
that  under  Sec.  1316  of  the  National 
Flood  Insurance  Act  of  1968,  as 
amended,  flood  insurance  to  the 
building  can  be  denied;  and 

(.3)  Agree  to  maintain  as  deed- 
resfric:ted.  for  purposes  compatible  with 
open  spac;e  or  agricultural  or 
recreational  use  only,  any  affected 
property  the  community  acquires  an 
interest  in.  These  deed  restrictions  must 
be  consistent  with  the  provisions  of 


T.2.b   abo\e  except  that  even  if  a 
u^rtified  project  protects  the  property, 
the  land  use  restrictions  continue  to 
apply  if  the  property  was  acquired 
under  the  Hazard  Mitigation  tirant 
Program  or  the  Flood  Mitigation 
Assistance  Program.  If  a  non-profit  land 
trust  organization  receives  the  property 
as  a  donation,  that  organization  must 
maintain  the  property  as  deed- 
restricted,  consistent  with  the 
provisions  of  T.2.b.  above. 

f.  Before  the  approval  of  your  claim, 
the  affected  State  must  take  all  action 
set  forth  in  FEMA's  "Policy  Guidance 
for  Closed  Basin  Lakes." 

g.  You  must  have  NFIP  flood 
insurance  coverage  continuously  in 
effect  from  a  date  established  bv  FEMA 
until  you  file  a  claim  under  this 
paragraph  2   If  a  subsequent  owner  buvs 
NFIP  insurance  that  goes  into  effect 
within  60  days  of  the  date  of  transfer  of 
title,  any  gap  in  coverage  during  that  60- 
day  period  will  not  be  a  violation  of  this 
continuous  coverage  requirement.  For 
the  purpose  of  honoring  a  claim  under 
this  paragraph  T.2.  we  will  not  consider 
to  be  in  effect  any  increased  coverage 
that  became  effective  after  the  date 
established  by  FEMA.  The  exception  to 
this  is  any  increased  coverage  in  the 
amount  suggested  by  your  insurer  as  an 
inflation  adjustment. 

h.  This  paragraph  T.2.  will  be  in  effect 
for  a  community  when  the  FEMA 
Regional  Director  for  the  affected  region 
provides  to  the  community,  in  writing, 
the  following: 

dl  Confirmation  that  the  community 
and  the  State  are  in  compliance  with  the 
(.(mditions  in  T,2.e.  and  T.2.f.  above, 
and 

(21  The  date  by  which  you  must  have 
flood  insurance  in  effect. 

( '  Duplicate  Policies  Not  Allowed. 

1.  Property  may  not  be  insured  under 
more  than  one  NFIP  policy. 

If  we  find  that  the  duplication  was  not 
knowingly  created,  we  will  give  you 
written  notice  The  notice  will  advise 
you  that  you  may  choose  one  of  several 
options  under  the  following  procedures: 

a.  If  you  choose  to  keep  in  effect  the 
policy  with  the  earlier  effective  date, 
you  may  also  choose  to  add  the  coverage 
limits  of  the  later  policy  to  the  limits  of 
the  earlier  policy.  The  change  will 
become  effective  as  of  the  effective  date 
of  the  later  policy. 

b.  If  you  choose  to  keep  in  effect  the 
policy  with  the  later  effective  date,  you 
may  also  choose  to  add  the  coverage 
limits  of  the  earlier  policy  to  the  limits 
of  the  later  policy.  The  change  will  be 
effective  as  of  the  effective  date  of  the 
later  policy. 

In  either  case,  you  must  pay  the  pro 
rata  premium  for  the  increased  coverage 
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limits  within  30  days  of  the  written 
notice.  In  no  event  will  the  resulting 
coverage  limits  exceed  the  permissible 
limits  of  coverage  under  the  Act  or  your 
insurable  interest,  whichever  is  less.  We 
will  make  a  refund  to  you,  according  to 
applicable  NFIP  rules,  of  the  premium 
for  the  policy  not  being  kept  in  effect. 

2.  The  insured's  option  under  this 
Condition  U.  Duplicate  Policies  Not 
Allowed  to  elect  which  NFIP  policy  to 
keep  in  effect  does  not  apply  when 
duplicates  have  been  knowingly 
created.  Losses  occurring  under  such 
circumstances  will  be  adjusted 
according  to  the  terms  and  conditions  of 
the  earlier  policy.  The  policy  with  the 
later  effective  date  must  be  canceled. 

V.  Loss  Settlement 

We  will  pay  the  least  of  the  following 
amounts  after  application  of  the 
deductible: 

1 .  The  applicable  amount  of  insurance 
under  this  policy; 

2.  The  actual  cash  value:  or 

3.  The  amount  it  would  cost  to  repair 
or  replace  the  property  with  materia]  of 
like  kind  and  quality  within  a 
reasonable  time  after  the  loss. 

VIII.  Liberalization  Clause 

If  we  make  a  change  that  broadens 
your  coverage  under  this  edition  of  our 
policy,  but  does  not  require  any 
additional  premium,  then  that  change 
will  automatically  apply  to  your 
insurance  as  of  the  date  we  implement 
the  change,  provided  that  this 
implementation  date  falls  within  60 
days  before  or  during  the  policy  term 
stated  in  the  Declarations  Page. 

IX.  What  Law  Governs 

This  policy  and  all  disputes  arising 
from  the  handling  of  any  claim  under 
the  policy  are  governed  exclusively  by 
the  flood  insurance  regulations  issued 
by  FEMA.  the  National  Flood  Insurance 
Act  of  1968.  as  amended  (42  U.S.C. 
4001.  et  seq.),  and  Federal  common  law. 

In  Witness  Whereof,  we  have  signed 
this  policy  below  and  hereby  enter  into 
this  Insurance  Agreement. 

lo  Ann  Howard. 

Administrator.  Federal  Insurance 
Administration. 

5.  We  revise  Appendix  A{3)  to  Part 
61,  Residential  Condominium  Building 
Association  Policy,  to  read  as  follows: 


APPENDIX  A(3)  TO  PART  61 

Federal  Emergency  Management 
Agency,  Federal  Insurance 
Administration 

Standard  Flood  Insurance  Policy 

RESIDENTIAL  CONDOMINIUM 
BUILDING  ASSOCIATION  POLICY 

I.  Agreement 

Please  read  the  policy  carefully.  The 
flood  insurance  provided  is  subject  to 
limitations,  restrictions  and  exclusions. 

This  policy  covers  only  a  residential 
condominium  building  in  a  regular 
program  community,  if  the  community 
reverts  to  emergency  program  status 
during  the  policy  term  and  remains  as 
an  emergency  program  community  at 
time  of  renewal,  this  policy  cannot  be 
renewed. 

The  Federal  Emergency  Management 
Agency  provides  flood  insurance  under 
the  terms  of  the  National  Flood 
Insurance  Act  of  1968  and  its 
Amendments,  and  Title  44  of  the  Code 
of  Federal  Regulations. 

We  will  pay  you  for  direct  physical 
loss  by  or  from  flood  to  your  insured 
property  if  you: 

1 .  Have  paid  the  correct  premium; 

2.  Comply  with  all  terms  and 
conditions  of  this  policy;  and 

3.  Have  furnished  accurate 
information  and  statements. 

We  have  the  right  to  review  the 
information  you  give  us  at  any  time  and 
to  revise  your  policy  based  on  our 
review. 

II.  Definitions 

A.  In  this  policy,  "you"  and  "your" 
refer  to  the  insured(s)  shown  on  the 
Declarations  Page  of  this  policy.  "We  ". 
"us"  and  "our"  refer  to  the  insurer. 

Some  definitions  are  complex  because 
they  are  provided  as  they  appear  in  the 
law  or  regulations,  or  result  from  court 
cases.  The  precise  definitions  are 
intended  to  protect  you. 

"Flood",  as  used  in  this  flood 
insurance  policy,  means: 

1 .  A  general  and  temporary-  condition 
of  partial  or  complete  inundation  of  two 
or  more  acres  of  normally  dn,-  land  area 
or  of  at  least  two  or  more  properties  (one 
of  which  is  your  property)  from: 

a.  The  overflow  of  inland  or  tidal 
waters. 

b.  The  unusual  and  rapid 
accumulation  or  runoff  of  surface  waters 
from  any  soiure. 

c.  Mudflows. 

2.  The  collapse  or  subsidence  of  land 
along  the  shore  of  a  lake  or  similar  body 
of  water  as  a  result  of  erosion  or 
undermining  caused  by  waves  or 
currents  of  water  exceeding  anticipated 
cyclical  levels  which  result  in  a  flood  as 


defined  in  "Flood"  paragraph  A  l.a 
above. 

B.  The  following  are  the  other  key 
definitions  we  use  in  this  policy: 

1.  Act.  The  National  Flood  Insurance 
.^ct  of  1968  and  any  amendments  to  it. 

2.  Actual  Cash  Value.  The  cost  to 
replace  an  insured  item  of  property  at 
the  time  of  loss,  less  the  value  of  its 
physical  depreciation. 

3.  Application.  The  statement  made 
and  signed  by  you  or  your  agent  in 
applying  for  this  policy.  The  application 
gives  information  we  use  to  determine 
the  eligibility  of  the  risk,  the  kind  of 
policy  to  be  issued  and  the  correct 
premium  payment.  The  application  is 
part  of  this  flood  insurance  policy  for  us 
to  issue  you  a  policy,  the  correct 
premium  payment  must  accompany  the 
application. 

4.  Base  Flood.  A  flood  having  a  one 
percent  chance  of  being  equaled  or 
exceeded  in  any  given  year 

5.  Basement.  Any  area  of  the  building, 
mcluding  any  sunken  room  or  sunken 
portion  of  a  room,  having  its  floor  below- 
ground  level  (subgrade)  on  all  sides. 

6.  Building. 

a.  A  structure  with  two  or  more 
outside  rigid  walls  and  a  fully  secured 
roof,  that  is  affixed  to  a  permanent  site; 

b.  A  manufactured  home  (a 
"manufactured  home  ".  also  known  as  a 
mobile  home,  is  a  structure  that  is  built 
on  a  permanent  chassis  and  affixed  to  a 
permanent  foundation  and  that  is 
transported  to  its  site  in  one  or  more 
sections);  or 

c.  A  travel  trailer  without  wheels, 
built  on  a  chassis  and  affixed  to  a 
permanent  foundation,  that  is  regulated 
under  the  community's  floodplain 
management  and  building  ordinances  or 
laws. 

Building  does  not  mean  a  gas  or  liquid 
storage  tank  or  a  recreational  vehicle, 
park  trailer  or  other  similar  vehicle, 
except  as  described  in  6.c.,  above. 

7.  Cancellation.  The  ending  of  the 
insurance  coverage  provided  by  this 
policy  before  the  expiration  date. 

8.  Condominium.  That  form  of 
ownership  of  real  property  in  which 
each  unit  owner  has  an  undivided 
interest  in  common  elements. 

9.  Condominium  Association.  The 
entity,  formed  by  the  unit  owners, 
responsible  for  the  maintenance  and 
operation  of: 

a.  Common  elements  owned  in 
undivided  shares  by  unit  owners:  and 

b.  Other  real  property  in  which  the 
unit  owners  have  use  rights:  when 
membership  in  the  entity  is  a  required 
condition  of  unit  ownership. 

10.  Declarations  Page.  A  computer- 
generated  summary  of  information  vou 
furnish  in  the  application  for  insurance. 


34848 


Federal  Register/ Vol.  H5,  No.  105 /Wednesday.  May  31.  2000  /  Proposed  Rules 


The  declarations  page  also  describes  the 
term  of  the  policy,  limits  of  coverage, 
and  displays  the  premium  and  our 
name.  The  declarations  page  is  a  part  of 
this  flood  insurance  policy 

11.  Described  Location  The  location 
where  the  building  or  personal  property 
are  found.  The  described  location  is 
shown  on  the  declarations  page. 

12.  Direct  Pbvsiccil  Loas  Bv  or  From 
Flood.  Loss  or  damage  to  insured 
property,  directly  caused  by  a  flood. 
Direct  physical  lf)ss  must  be  evidenced 
bv  physical  changes  to  the  properly. 

13.  Elevated  Building  A  building  that 
has  no  basement  and  that  has  its  lowest 
elevated  floor  raised  above  ground  level 
by  foundation  walls,  shear  walls,  posts, 
piers,  pilings,  or  columns. 

14.  Emergencv  Proffrani  The  initial 
phase  of  a  community's  participation  in 
the  National  Flood  insurance  Program. 
During  this  phase,  only  limited  amounts 
of  insurance  are  available  under  the  Act. 

15.  Expense  Constant  A  flat  charge 
that  vou  must  pav  on  each  new  or 
renewal  policy  to  defray  the  expenses  of 
the  Federal  Clovernment  related  to  flood 
insurance. 

16.  Federal  Policy  Fee  A  flat  t:harge 
that  you  must  pay  on  each  new  or 
renewal  policy  to  defray  certain 
administrative  expenses  incurred  in 
carrying  out  the  National  Flood 
Insurance  Program.  This  fee  covers 
expenses  not  covered  by  the  expense 
constant. 

17  Improvements.  Fixtures, 
alterations,  installations,  or  additions 
comprising  a  part  of  the  residential 
condominium  building,  mcluding 
improvements  in  the  units. 

18.  Mudflow  A  river  of  liquid  and 
flowing  mud  on  the  surfai;es  of  normally 
dry  land  areas,  as  when  earth  is  carried 
by  a  current  (}f  water  Other  earth 
movements,  such  as  landslide,  slope 
failure,  or  a  .saturated  soil  mass  moving 
by  liquidity  down  a  slope,  are  not 
mudflows. 

19.  National  Flood  Insurance  Program 
INFIP).  The  program  of  flood  insurance 
coverage  and  floodplam  management 
administered  under  the  Act  and 
applicable  Federal  regulatitms  in  title  44 
of  the  Code  of  Federal  Regulations. 
Subchapter  B. 

20.  Policv  The  entire  written  contract 
between  you  and  us.  It  inc:ludes: 

a.  This  printed  form; 

b.  The  application  and  declarations 
page; 

c.  Any  endorsements  that  may  be 
issued;  and 

d.  Any  renewal  certificate  indicating 
that  coverage  has  been  instituted  for  a 
new  policy  and  new  policy  term. 


Only  one  building,  specifically 
described  by  vou  in  the  application, 
may  be  insured  under  this  policv. 

21   Pollutants.  Includes,  but  is  not 
limited  to.  any  solid,  liquid,  gaseous  or 
thermal  irritant  or  contaminant, 
including  smoke,  vapor,  soot,  fumes, 
acids,  alkalis,  chemicals  and  waste. 
Wa.ste  includes,  but  is  not  limited  to. 
materials  to  be  recycled,  reconditioned 
or  reclaimed. 

22.  Post-FIRM  Building  A  building  for 
which  construction  or  substantial 
improvement  occurred  after  December 

3 1 .  1974.  or  on  or  after  the  effective  date 
of  an  initial  Flood  Insurance  Rate  Map 
(FIRM),  whichever  is  later. 

23.  Probation  Premium.  A  flat  charge 
you  must  pav  on  each  new  or  renewal 
policv  issued  covering  property  in  a 
community  that  has  been  placed  on 
probation  under  the  provisions  of  44 
CFR  59.24. 

24.  Regular  Program  The  final  phase 
of  a  community's  participation  in  the 
National  Flood  Insurance  Program.  In 
this  phase,  a  Flood  Insurance  Rate  Map 
is  in  effect  and  full  limits  of  coverage 
are  available  under  the  Act. 

25.  Residential  Condominium 
Building  A  building,  owned  and 
administered  as  a  condominium, 
containing  one  or  more  family  units  and 
in  which  at  least  75%  of  the  floor  area 
is  residential 

26  Special  Flood  Hazard  Area.  An 
area  having  special  Hood  or  mudflow, 
and/or  flood-related  erosion  hazards, 
and  shown  on  a  Flood  Hazard  Boundary- 
Map  or  Flood  Insurance  Rate  Map  as 
Zone  A,  AO.  Al-30.  AE.  A99.  AH,  AR. 
AR/A.  AR/AE.  AR/AH.  AR/AO.  AR/Al- 
30,  Vl-30.  VE.  V 

27.  Unit.  A  single-family  unit  in  a 
residential  condominium  building. 

28.  Valued  Policy  A  policy  in  which 
the  insured  and  the  insurer  agree  on  the 
value  of  the  property  insured,  that  value 
being  payable  in  the  event  of  a  total  loss. 
The  Standard  Flood  Insurance  Policy  is 
not  a  valued  policy. 

HI.  Property  Covered 

A   Coverage  A — Building  Property 

We  insure  against  direct  physical  loss 
by  or  from  flood  to: 

1.  The  residential  condominium 
building  described  in  the  declarations 
page  at  the  described  location,  including 
all  units  within  the  building  and  the 
improvements  within  the  units. 

2.  We  also  insure  such  building 
property  for  a  period  of  45  days  at 
another  location,  as  set  forth  in 
III.C.2.b..  Property  Removed  to  Safety. 

3.  Additions  and  extensions  attached 
to  and  in  contact  with  the  building  by 
means  of  a  rigid  exterior  wall,  a  solid 


load-bearing  interior  wall,  a  stairway,  an 
elevated  walkway,  or  a  roof.  At  your 
option,  additions  and  extensions 
connected  by  any  of  these  methods  may 
be  separately  insured.  Additions  and 
extensions  attached  to  and  in  contact 
with  the  building  by  means  of  a 
common  interior  wall  that  is  not  a  solid 
load-bearing  wall  are  always  considered 
part  of  the  building  and  may  not  be 
separately  insured. 

4.  The  following  fixtures,  machinery 
and  equipment,  a!!  while  within  the 
building  or  fastened  to  the  building, 
including  its  units,  which  are  covered 
under  Coverage  A  only: 

a.  Awnings  and  canopies; 

b.  Blinds; 

c.  Carpet  permanently  installed  over 
unfinished  flooring; 

d.  Central  air  conditioners; 

e.  Elevator  equipment; 

f.  Fire  extinguishing  apparatus; 

g.  Fire  sprinkler  systems; 
h.  Freezers,  walk-in; 

i.  Furnaces; 

j.  Light  fixtures; 

k.  Outdoor  antennas  and  aerials 
fastened  to  buildings; 

1.  Permanently  installed  corner 
cupboards,  bookcases,  paneling,  and 
wallpaper; 

m.  Pumps  and  machinery  for 
operating  pumps; 

n.  Ventilating  equipment;  and 

o.  Wall  mirrors,  permanently 
installed. 

p.  In  the  units  within  the  building, 
installed: 

(1)  Built-in  dishwashers; 

(2)  Built-in  microwave  ovens: 

(3)  Garbage  disposal  units; 

(4)  Hot  water  heaters,  including  solar 
water  heaters; 

(5)  Kitchen  cabinets; 

(6)  Plumbing  fixtures; 

(7)  Radiators; 

(8)  Ranges; 

(9)  Refrigerators;  and 

(10)  Stoves. 

5.  Materials  and  supplies  to  be  used 
for  construction,  alteration  or  repair  of 
the  insured  building  while  the  materials 
and  supplies  are  stored  in  a  fully 
enclosed  building  at  the  described 
location  or  an  adjacent  property. 

6.  A  building  under  construction, 
alteration  or  repair  at  the  described 
location. 

a.  If  the  structure  is  not  yet  walled  or 
roofed  as  described  in  the  definition  for 
building  (see  II.  Definitions,  B.6. 
Building,  paragraph  a),  then  coverage 
applies: 

(1)  Only  while  such  work  is  in 
progress;  or 

(2)  If  such  work  is  halted,  only  for  a 
period  of  up  to  90  continuous  days 
thereafter. 
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However,  courage  does  not  apply 
until  the  building  is  walled  and  roofed 
if  the  lowest  floor,  including  the 
basement  floor,  of  a  non-elevated 
building  or  the  lowest  elevated  floor  of 
an  elevated  building  is: 

(3)  Below  the  base  flood  elevation  in 
Zones  AH,  AE.  Al-30.  AR.  AR/AE.  AR/ 
AH.  AR/Al-30.  AR/A.  AR/AO;  or 

(4)  Below  the  base  flood  elevation 
adjusted  to  include  the  effect  of  wave 
action  in  Zones  VE  or  Vl-30. 

The  lowest  floor  levels  are  based  on 
the  bottom  of  the  lowest  horizontal 
structural  member  of  the  floor  in  Zones 
VE  or  Vl-30  and  the  top  of  the  floor  in 
Zones  AH.  AE.  Al-30.  AR.  AR/AE.  AR/ 
AH.  AR/Al-30.  AR/A,  AR/AO. 

7.  A  manufactured  home  or  a  travel 
trailer  as  described  in  the  Definitions 

Section  (See  II.  Definitions,  B. 
Building,  paragraphs  b.  and  c). 

If  the  manufactured  home  is  in  a 
special  flood  hazard  area,  it  must  be 
anchored  in  the  following  manner  at  the 
time  of  the  loss: 

a.  By  over-the-top  or  frame  ties  to 
ground  anchors;  or 

b.  In  accordance  with  the 
manufacturer's  specifications;  or 

c.  In  compliance  with  the 
community's  floodplain  management 
requirements  unless  it  has  been 
continuously  insured  by  the  NFIP  at  the 
same  described  location  since 
September  30.  1982. 

8.  Items  of  property  in  a  building 
enclosure  lower  than  the  lowest 
elevated  floor  of  an  elevated  post-FIRM 
building  located  in  zones  Al-30.  AE. 
AH.  AR.  AR/A.  AR/A£.  AR/AH,  AR/ 
A1-A30.  Vl-30.  or  VE.  or  in  a 
basement,  regardless  of  the  zone. 
Coverage  is  limited  to  the  following: 

a.  Any  of  the  following  items,  if 
installed  in  their  functioning  locations 
and.  if  necessary  for  operation, 
connected  to  a  power  source: 

(1)  Central  air  conditioners; 

(2)  Cisterns  and  the  water  in  them; 

(3)  Drywall  for  walls  and  ceilings  in 
a  basement  and  the  cost  of  labor  to  nail 
it,  unfinished  and  unfloated  and  not 
taped,  to  the  framing; 

(4)  Electrical  junction  and  circuit 
breaker  boxes; 

(5)  Electrical  outlets  and  switches; 

(6)  Elevators,  dumbwaiters  and 
related  equipment,  unless  installed 
below  the  base  flood  elevation  after 
September  30.  1987; 

(7)  Fuel  tanks  and  the  fuel  in  them; 

(8)  Furnaces  and  hot  water  heaters; 

(9)  Heat  pumps; 

(10)  Nonflammable  insulation  in  a 
basement; 

(11)  Oil  tanks  and  oil  in  them: 

(12)  Pumps  and  tanks  used  in  solar 
energy  systems; 


(13)  Stairways  and  staircases  attached 
to  the  building,  not  separated  from  it  by 
elevated  walkways: 

(14)  Sump  pumps; 

(15)  Water  softeners,  water  fihers  and 
faucets  installed  as  an  integral  part  of 
the  plumbing  system: 

(16)  Well  water  tanks  and  pumps; 

(17)  Required  utility  connections  for 
any  item  in  this  list;  and 

(18)  Footings,  foundations,  posts, 
pilings,  piers,  or  other  foundation  walls 
and  anchorage  systems  required  to 
support  a  building. 

b.  Clean-up. 

B.  Coverage  B — Personal  Propertv 

1 .  If  you  have  purchased  personal 
property  coverage,  we  insure,  subject  to 
paragraphs  2.  and  3.  below,  against 
direct  physical  loss  by  or  from  flood  to 
personal  property  that  is  inside  a  fully 
enclosed  insured  building  and  is: 

a.  Owned  by  the  unit  owners  of  the 
condominium  association  in  common, 
meaning  property  in  which  each  unit 
owner  has  an  undivided  ownership 
interest;  or 

b.  Owned  solely  by  the  condominium 
association  and  used  exclusively  in  the 
conduct  of  the  business  affairs  of  the 
condominium  association. 

We  also  insure  such  personal  property 
for  45  days  while  stored  at  a  temporary 
location,  as  set  forth  in  III.C.2.b.. 
Property  Removed  to  Safety. 

2.  Coverage  for  personal  propertv 
includes  the  following  propertv.  subject 
to  paragraph  B.I..  above,  which  is 
covered  under  Coverage  B  only: 

a.  Air  conditioning  units — portable  or 
window  type; 

b.  Carpet,  not  permanently  installed, 
over  unfinished  flooring: 

c.  Carpets  over  finished  flooring: 

d.  Clothes  washers  and  dryers: 

e.  'Cook-out"  grills: 

f.  Food  freezers,  other  than  walk-in. 
and  the  food  in  any  freezer; 

g.  Outdoor  equipment  and  furniture 
stored  inside  the  insured  building: 

h.  Ovens  and  the  like; 
i.  Portable  microwave  ovens  and 
portable  dishwashers;  and 
j.  Refrigerators. 

3.  Items  of  property  in  a  building 
enclosure  lower  than  the  lowest 
elevated  floor  of  an  elevated  post-FIRM 
building  located  in  zones  Al-30,  AE, 
AH.  AR.  AR/A.  AR/AE.  AR/AH.  AR/ 
A1-A30,  Vl-30,  or  VE.  or  in  a 
basement,  regardless  of  the  zone,  is 
limited  to  the  following  items,  if 
installed  in  their  functioning  locations 
and.  if  necessary  for  operation, 
connected  to  a  power  source: 

a.  Air  conditioning  units — portable  or 
window  type: 

b.  Clothes  washers  and  dryers:  and 


c.  Food  freezers,  other  than  walk-in. 
and  the  food  in  any  freezer. 

4.  Special  Limits.  We  will  pay  no 
more  than  S2.500  for  any  one  loss  to  one 
or  more  of  the  following  kinds  of 
personal  property: 

a.  Artwork,  photographs,  collectibles, 
or  memorabilia,  including  but  not 
limited  to.  porcelain  or  other  figures, 
and  sports  cards: 

b.  Rare  books,  manuscripts  or 
autographed  items; 

c.  Jewelry-,  watches,  precious  and 
semi-precious  stones,  articles  of  gold, 
silver  or  platinum; 

d.  Furs  or  any  article  containing  fur 
which  represents  its  principal  value. 

5.  We  will  pay  only  for  the  functional 
value  of  antiques. 

C.  Coverage  C — Other  Coverages 

1.  Debris  Removal. 

We  will  pay  reasonable  expenses  to 
remove  debris  directly  caused  bv  flood 
provided  the  debris  is: 

a.  Debris  from  propertv: 

(1)  That  you  do  not  own; 

(2)  That  originates  from  beyond  the 
boundaries  of  the  described  location: 
and 

(3)  That  is  physically  on  or  m  the 
insured  building;  or 

b.  Debris  of  the  insured  property 
anx'where. 

if  you  perform  the  removal  work,  the 
value  of  your  work  will  be  based  on  the 
Federal  minimum  wage. 

This  coverage  does  not  increase  the 
Coverage  A  or  Coverage  B  Limit  of 
Liability. 

2.  Loss  Avoidance  Measures. 

a.  Sandbags.  Supplies  and  Labor. 

(1)  We  will  pay  up  to  Si  .000  for  the 
costs  you  incur  to  protect  the  insured 
building  from  a  flood  or  imminent 
danger  of  flood,  including: 

(a)  Your  reasonable  expenses  to  buy: 
(i)  Sandbags,  including  sand  to  fill 

them: 

(ii)  Fill  for  temporary-  levees: 

(iii)  Pumps:  and 

(iv)  Plastic  sheeting  and  lumber  used 
in  connection  with  these  items;  and 

(b)  The  value  of  work,  at  the  Federal 
minimum  wage,  that  you  perform, 

(2)  This  coverage  for  Sandbags. 
Supplies  and  Labor  is  subject  to  the 
following:  Damage  to  insured  propertv 
by  or  from  flood  is  imminent  and  the 
threat  of  flood  damage  is  apparent 
enough  to  lead  a  person  of  common 
prudence  to  anticipate  flood  damage. 
One  of  the  following  must  also  occur: 

(a)  A  general  and  temporan-  condition 
of  flooding  in  the  area  near  the 
described  location  must  occur,  even  if 
the  flood  does  not  reach  the  insured 
building;  or 

(b)  A  legally  authorized  official  must 
issue  an  evacuation  order  or  other  civil 
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order  for  the  community  in  whii:h  the 
insured  building  is  located  calling  for 
measures  to  preserve  life  and  property 
from  the  perU  of  flood. This  coverage 
dot's  not  incTease  the  (ioverage  A  or 
Coverage  B  Limit  of  Liability. 

b.  Property  Removed  to  Safety. 

(1)  We  will  pay  up  to  Sl.OOO  for  the 
reasonable  expenses  vmi  in(  ur  to  move 
insured  property  to  another  place  other 
than  the  described  location  that 
contains  the  property  in  ordcT  to  protect 
it  from  flood  or  the  imminent  danger  of 
Hood. 

Reasonable  expenses  in(  hide  the 
value  of  work,  at  the  Federal  minimum 
wage,  that  you  perform 

[2]  If  you  move  insured  property  to 
another  location  other  than  the 
described  location  that  contains  the 
property,  in  order  to  protect  it  from 
flood  or  the  imminent  danger  of  flood, 
we  will  cover  such  property  while  at 
that  location  for  a  period  of  45 
con.secutive  days  from  the  date  you  first 
begin  to  move  it  there.  The  personal 
property  that  is  moved  must  be  placed 
in  a  fully  enclosed  building,  or 
otherwise  reasonably  protected  from  the 
elt!ments 

Any  property  removed,  including  a 
moveable  home  des(  ribed  in  Definition 
r-t   Building,  paragraphs  h  and  (  .  must 
be  placed  .ibove  ground  level  or  outside 
of  the  spi?cial  flood  hazard  area. 

This  coverage  does  not  increase  the 
C;ovt>rage  A  or  Coverage  B  Limit  of 
Liability 

D  Covcragf  D — liicivasfd  Cost  of 
Cnmplidiuc  Covfra^e 

A   (ifnenil. 

This  policy  pays  you  to  comply  with 
a  State  or  local  floodplain  management 
law  or  ordinance  affecting  repair  or 
reconstruction  of  a  structure  suffering 
flood  damage.  Compliance  activities 
eligible  for  payment  are:  elevation, 
floodproofing,  relocation,  or  demolition 
(or  any  c(mibination  of  these  activities) 
of  your  structure.  Kligible  floodproofing 
activities  are  limited  to; 

1.  Non-residential  structures. 

2.  Residfmtial  structures  with 
basements  that  satisfy  FKMA's 
standards  published  in  the  Code  of 
Federal  Regulations  [44  CFR  60.6  (b)  or 

(c)|. 

B.  Limit  of  Liability. 

$20,000  is  the  maximum  we  will  pay 
you  for  this  (Coverage  U  (Increased  (iost 
of  Compliance),  which  only  applies  to 
policies  with  building  coverage 
(Coverage  A).  Our  payment  of  claims 
under  Coverage  D  is  in  addition  to  the 
amount  of  coverage  which  you  selected 
on  the  application  and  which  appears 
on  the  Declarations  Page   But  the 
maximum  you  can  collect  under  this 


polif  V  for  both  Coverage  A  (Building 
F'roperty)  and  Coverage  D  (Increased 
Cost  of  Compliance)  cannot  exceed  the 
maximum  permitted  under  the  Act.  We 
do  NOT  charge  a  separate  deductible  for 
a  claim  under  Coverage  D 

C  Eliiiibility 

1   A  structure  covered  under  Coverage 
A— Building  Property  sustaining  a  loss 
cau.sed  by  a  flood  as  defined  by  this 
policy  must: 

a.  Be  a  "repetitive  loss  structure."  A 
"repetitive  loss  structure"  is  one  that 
meets  the  following  conditions: 

(1)  The  structure  is  covered  by  a 

(  ontract  of  flood  insurance  issued  under 
theNFIP. 

(2)  The  structure  has  suffered  flood 
damage  on  2  occasions  during  a  10-year 
period  which  ends  on  the  date  of  the 
second  loss. 

(3)  The  cost  to  repair  the  flood 
damage,  on  average,  ecjualed  or 
exceeded  25"..  of  the  market  value  of  the 
structure  at  the  time  of  each  flood  loss. 

(4)  In  addition  to  the  current  claim, 
the  NFIP  must  have  paid  the  previous 
qualifying  claim,  and  the  State  or 
community  must  have  a  cumulative, 
substantial  damage  provision  or 
repetitive  loss  provision  in  its 
floodplain  management  law  or 
ordinance  being  enforced  against  the 
structure;  or 

b.  Be  a  structure  that  has  had  flood 
damage  in  which  the  cost  to  repair 
etiuals  or  exceeds  SO"'.)  of  the  market 
value  of  the  structure  at  the  time  of  the 
flood.  The  State  or  community  must 
have  a  substantial  damage  provision  in 
its  floodplain  management  law  f)r 
ordinance  being  enforced  against  the 
structure. 

2.  This  (Coverage  D  pays  you  to 
comply  with  State  or  local  floodplain 
management  laws  or  ordinances  that 
meet  the  minimum  standards  of  the 
National  Flood  Insurance  Program 
found  in  the  C^ode  of  Federal 
Regulations  at  44  CFR  60  3.  We  pay  for 
compliance  activities  that  exceed  those 
standards  under  these  conditions: 

a.  C  la.  above. 

b.  Elevation  or  floodproofing  in  any 
risk  zone  to  preliminary  or  advisory- 
base  flood  elevations  provided  by  FEMA 
which  the  State  or  local  government  has 
adopted  and  is  enforcing  for  flood- 
damaged  structures  in  such  areas.  (This 
includes  compliance  activities  in  B,  C, 
X,  or  D  zones  which  are  being  changed 
to  zones  with  base  flood  elevations.  This 
also  includes  compliance  activities  in 
zones  where  base  flood  elevations  are 
being  increased,  and  a  flood-damaged 
structure  must  comply  with  the  higher 
advisory  ba.se  flood  elevation.)  Increased 
Cost  of  Compliance  coverage  does  not 
apply  to  situations  in  B,  C,  X.  or  D  zones 


where  the  community  has  derived  its 
own  elevations  and  is  enforcing 
elevation  or  floodproofing  requirements 
for  flood-damaged  structures  to 
elevations  derived  solely  by  the 
community 

c.  Elevation  or  floodproofing  above 
the  base  flood  elevation  to  meet  State  or 
local  "freeboard"  requirements,  i.e  .  that 
a  structure  must  be  elevated  above  the 
base  flood  elevation. 

3.  Under  the  minimum  NFIP  criteria 
at  44  CFR  60.3(b)(4),  states  and 
communities  must  require  the  elevation 
or  floodproofing  of  structures  in 
unnumbered  A  zones  to  the  base  flood 
elevation  where  elevation  data  is 
obtained  from  a  Federal,  State,  or  other 
source.  Such  compliance  activities  are 
also  eligible  for  Coverage  D. 

4.  This  coverage  will  also  pay  for  the 
incremental  cost,  after  demolition  or 
relocation,  of  elevating  or  floodproofing 
a  structure  during  its  rebuilding  at  the 
same  or  another  site  to  meet  State  or 
local  floodplain  management  laws  or 
ordinances,  subject  to  Exclusion  E.7, 
below  relating  to  improvements. 

5.  This  coverage  will  also  pay  to  bring 
a  flood-damaged  structure  into 
compliance  with  state  or  local 
floodplain  management  laws  or 
ordinances  even  if  the  structure  had 
received  a  variance  before  the  present 
loss  from  the  applicable  floodplain 
management  requirements. 

D.  Conditions. 

1   When  a  structure  covered  under 
Coverage  A— Building  Property  sustains 
a  loss  caused  by  a  flood,  our  payment 
for  the  loss  under  this  (Coverage  D  will 
be  for  the  increased  cost  to  elevate, 
floodproof,  relocate,  or  demolish  (or  any 
combination  of  these  activities)  caused 
bv  the  enforcement  of  current  State  or 
local  floodplain  management 
ordinances  or  laws.  Our  payment  for 
eligible  demolition  activities  will  be  for 
the  cost  to  demolish  and  clear  the  site 
of  the  building  debris  or  a  portion 
thereof  caused  by  the  enforcement  of 
current  State  or  local  floodplain 
management  ordinances  or  laws. 
Eligible  activities  for  the  cost  of  clearing 
the  site  will  include  those  necesrary  to 
discontinue  utility  service  to  the  site 
and  ensure  proper  abandonment  of  on- 
site  utilities. 

2.  When  the  building  is  repaired  or 
rebuilt,  it  must  be  intended  for  the  same 
occupancy  as  the  present  building 
unless  otherwise  required  by  current 
floodplain  management  ordinances  or 
laws. 

E.  Exclusions. 

Under  this  Coverage  D  (Increased  Cost 
of  Compliance)  we  will  not  pay  for: 

1.  The  cost  to  comply  with  any 
floodplain  management  law  or 
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ordinance  in  communities  participating 
in  the  Emergency  Program. 

2.  The  cost  associated  with 
enforcement  of  any  ordinance  or  law 
that  requires  any  insured  or  others  to 
test  for,  monitor,  clean  up,  remove, 
contain,  treat,  detoxify  or  neutralize,  or 
in  any  way  respond  to.  or  assess  the 
effects  of  pollutants. 

3.  The  loss  in  value  to  any  insured 
building  or  other  structure  due  to  the 
requirements  of  any  ordinance  or  law. 

4.  The  loss  in  residual  value  of  the 
undamaged  portion  of  a  building 
demolished  as  a  consequence  of 
enforcement  of  any  State  or  local 
floodplain  management  law  or 
ordinance. 

5.  Any  Increased  Cost  of  Compliance 
under  this  Coverage  D: 

a.  Until  the  building  is  elevated, 
floodproofed,  demolished,  or  relocated 
on  the  same  or  to  another  premises;  and 

b.  Unless  the  building  is  elevated, 
floodproofed.  demolished,  or  relocated 
as  soon  as  reasonably  possible  after  the 
loss,  not  to  exceed  two  years. 

6.  Any  code  upgrade  requirements. 
e.g..  plumbing  or  electrical  wiring,  not 
specifically  related  to  the  State  or  local 
floodplain  management  law  or 
ordinance. 

7.  Any  compliance  activities  needed 
to  bring  additions  or  improvements 
made  after  the  loss  occurred  into 
compliance  with  State  or  local 
floodplain  management  laws  or 
ordinances. 

8.  Loss  due  to  any  ordinance  or  law 
that  you  were  required  to  comply  with 
before  the  current  loss. 

9.  Any  rebuilding  activity  to 
standards  that  do  not  meet  the  NFIP's 
minimum  requirements.  This  includes 
any  situation  where  the  insured  has 
received  fi-om  the  State  or  community  a 
variance  in  connection  with  the  current 
flood  loss  to  rebuild  the  property  to  an 
elevation  below  the  base  flood 
elevation. 

10.  Increased  Cost  of  Compliance  for 
a  garage  or  carport. 

11.  Any  structure  insured  under  an 
NFIP  Group  Flood  Insurance  Policy. 

12.  Assessments  made  by  a 
condominium  association  on  individual 
condominium  unit  owners  to  pay 
increased  costs  of  repairing  commonly 
owned  buildings  after  a  flood  in 
compliance  with  State  or  local 
floodplain  management  ordinances  or 
laws. 

F.  Other  Provisions. 

1 .  Increased  Cost  of  Compliance 
coverage  will  not  be  included  in  the 
calculation  to  determine  whether 
coverage  meets  the  coinsurance 
requirement  for  replacement  cost 


coverage  under  VIII.  General 
Conditions,  V.  Loss  Settlement. 

2.  All  other  conditions  and  provisions 
of  the  policy  apply. 

IV.  Property  Not  Covered 

We  do  not  cover  any  of  the  following: 

1.  Personal  property  not  inside  a 
building; 

2.  A  building,  and  personal  property 
in  it,  located  entirely  in,  on,  or  over 
water  or  seaward  of  mean  high  tide,  if 
constructed  or  substantially  improved 
after  September  30,  1982; 

3.  Open  structures,  including  a 
building  used  as  a  boathouse  or  anv 
structure  or  building  into  which  boats 
are  floated,  and  personal  property 
located  in,  on  or  over  water; 

4.  Recreational  vehicles  other  than 
travel  trailers  described  in  the 
Definitions  Section  (see  II.B.6.C.) 
whether  affixed  to  a  permanent 
foundation  or  on  wheels; 

5.  Self-propelled  vehicles  or 
machines,  including  their  parts  and 
equipment.  However,  we  do  cover  self- 
propelled  vehicles  or  machines, 
provided  they  are  not  licensed  for  use 
on  public  roads  that  are: 

a.  Used  mainly  to  service  the 
described  location  or 

b.  Designed  and  used  to  assist 
handicapped  persons,  while  the 
vehicles  or  machines  are  inside  a 
building  at  the  described  location; 

6.  Land,  land  values,  lawns,  trees, 
shrubs,  plants,  growing  crops,  or 
animals; 

7.  Accounts,  bills,  coins,  currency, 
deeds,  evidences  of  debt,  medals, 
money,  scrip,  stored  value  cards, 
postage  stamps,  securities,  bullion, 
manuscripts,  or  other  valuable  papers; 

8.  Underground  structures  and 
equipment,  including  wells,  septic  tanks 
and  septic  systems: 

9.  Those  portions  of  walks,  walkwavs, 
decks,  driveways,  patios  and  other 
surfaces,  all  whether  protected  by  a  roof 
or  not,  located  outside  the  perimeter, 
exterior  walls  of  the  insured  building; 

10.  Containers,  including  related 
equipment,  such  as,  but  not  limited  to, 
tanks  containing  gases  or  liquids; 

11.  Buildings  and  all  their  contents  if 
more  than  49%  of  the  actual  cash  value 
of  the  building  is  below  ground,  unless 
the  lowest  level  is  at  or  above  the  base 
flood  elevation  and  is  below  ground  by 
reason  of  earth  having  been  used  as 
insulation  material  in  conjunction  with 
energy  efficient  building  techniques; 

12.  Fences,  retaining  walls,  seawalls, 
bulkheads,  wharves,  piers,  bridges,  and 
docks; 

13.  Aircraft  or  watercraft,  or  their 
furnishings  and  equipment; 

14.  Swimming  pools,  hot  tubs,  spas, 
and  their  equipment  such  as,  but  not 


limited  to.  heaters,  filters,  pumps,  and 
pipes,  wherever  located; 

15.  Property  not  eligible  for  flood 
insurance  pursuant  to  the  provisions  of 
the  Coastal  Barrier  Resources  Act  and 
the  Coastal  Barrier  Improvements  Act  of 
1990  and  amendments  to  these  Acts. 

16.  Loss  to  any  building  or  personal 
property  located  on  land  leased  from  the 
Federal  Government,  arising  from  or 
incident  to  the  flooding  of  the  land  by 
the  Federal  Government,  where  the 
lease  expressly  holds  the  Federal 
Government  harmless  under  flood 
insurance  issued  under  any  Federal 
Government  program. 

17.  Personal  property  used  in 
connection  with  any  incidental 
commercial  occupancy  or  use  of  the 
building. 

V.  Exclusions 

A.  We  only  pay  for  direct  ph\sical 
loss  by  or  from  flood,  which  means  that 
we  do  not  pay  you  for: 

1 .  Loss  of  revenue  or  profits; 

2.  Loss  of  access  to  the  insured 
property  or  described  location; 

3.  Loss  of  use  of  the  insured  property 
or  described  location; 

4.  Loss  from  interruption  of  business 
or  production; 

5.  Any  additional  living  expenses 
incurred  while  the  insured  building  is 
being  repaired  or  is  unable  to  be 
occupied  for  any  reason; 

6.  The  cost  of  complying  with  anv 
ordinance  or  law: 

a.  Requiring  or  regulating  the 
construction,  demolition,  remodeling, 
renovation  or  repair  of  property, 
including  removal  of  any  resulting 
debris.  This  exclusion  does  not  apply  to 
any  eligible  activities  that  we  describe 
in  Coverage  D — Increased  Cost  of 
Compliance;  or 

b.  Requiring  you  or  others  to  test  for. 
monitor,  clean  up,  remove,  contain, 
treat.  detoxif\-,  or  neutralize,  or  in  anv 
way  respond  to.  or  assess  the  effect  of. 
any  pollutant;  or 

7.  Any  other  economic  loss. 

B.  We  do  not  insure  a  loss  directly  or 
indirectly  caused  by  a  flood  that  is  in 
progress  at  the  time  and  date: 

1.  The  policy  term  begins;  or 

2.  Coverage  is  added  at  your  request. 

C.  We  do  not  insure  for  loss  to 
property  caused  directly  by  earth 
movement  even  if  the  earth  movement 
is  caused  by  flood.  Some  examples  of 
earth  movement  that  we  do  not  cover 
are; 

1.  Earthquake; 

2.  Landslide; 

3.  Land  subsidence; 

4.  Sinkholes; 

5.  Destabilization  or  movement  of 
land  that  results  from  accumulation  of 
water  in  subsurface  land  areas;  or 
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6.  Gradual  erosion. 

We  do.  hmvt'vcr.  p.iv  for  losses  from 
ero.sioii  and  iniuiflows  that  are 
sprcificallv  covorod  under  our 
definition  of  flood 

U.  VVe  do  not  insure  for  direct    . 
physical  loss  caused  directly  or 
indirectly  bv: 

1 .  The  pressure  or  weight  of  ice; 

2.  Freezing  or  thawing; 

3.  Rain.  snow,  sleet,  hail,  or  water 

sprav; 

4.  Water,  moisture,  mildew,  or  mold 
damage  that  results  primarily  from  any 
condition: 

a.  Substantially  confined  to  the 
insured  building;  or 

b.  That  is  within  your  control 
including,  but  not  limited  to: 

(1 )  Design,  structural  or  mechanical 
defe<:ts; 

(2)  Failures,  stoppages,  or  breakage  of 
water  or  sewer  lines,  drains,  pumps, 
fixtures  or  equipment;  or 

(:?)  Failure  to  inspect  and  maintain  the 
property  after  a  flood  recedes; 

5.  Water  or  water-borne  material  that: 

a.  Backs  up  through  sewers  or  drains; 
or 

b.  Discharges  or  oyt^flows  from  a 
sump,  sump  pump  or  related 
equipment;  or 

c.  Seeps  or  leaks  on  or  through 
insur(!d  property,  unless  the  damaged 
insured  property  has  been,  at  the  same 
time,  damaged  by  flood; 

6.  The  pressure  or  weight  of  water 
unless  the  damaged  insured  property 
has  been,  at  the  same  time,  damaged  by 
flood; 

7.  Power,  heating  or  cooling  failure 
unless  the  failure  results  from  direct 
physical  loss  by  or  from  flood  to  power, 
heating  or  cooling  equipment  situated 
on  the  described  locaticm; 

8.  Dischtirge.  dispersal,  seepage, 
migration,  release,  or  escape  of 
pollutants; 

9.  Theft,  fire,  explosion,  wind,  or 
windstorm; 

10.  Anything  that  you  or  your  agents 
do  or  conspire  to  do  to  deliberately 
cause  loss  by  flood;  or 

11.  Alteration  of  the  insured  property 
that  significantly  increases  the  risk  of 
flooding. 

VI.  Deductibles 

A.  When  a  loss  is  covered  under  this 
policy,  we  will  pay  only  that  part  of  the 
loss  that  exceeds  the  applicable 
deductible  amoimt,  subject  to  the  limit 
of  insurance  that  applies.  The 
deductible  amount  is  shown  on  the 
declarations  page. 

However,  when  a  building  under 
construction,  alteration  or  repair  does 
not  have  at  least  two  rigid  exterior  walls 
and  a  fully  secured  roof  at  the  time  of 


loss,  your  deductible  amount  will  be 
two  times  the  deductible  that  would 
otherwise  apply  to  a  completed 
building. 

B.  In  each  loss  from  flood,  separate 
deductibles  apply  to  the  building  and 
personal  property  insured  by  this 
policy. 

C.  No  deductible  applies  to: 

1.  Ill  C.2.  Loss  Avoidance  Measures; 
or 

2.  HID  Increased  Cost  of  Compliance 
Coverage 

VII.  Coinsurance 

A.  This  Coinsurance  Section  applies 
only  to  coverage  on  the  building. 

B.  We  will  impose  a  penalty  on  loss 
payment  unless  the  amount  of  insurance 
applicable  to  the  damaged  building  is: 

1 .  At  least  80%  of  its  replacement 

cost;  or 

2.  The  maximum  amount  of  insurance 
available  for  that  building  under  the 
NFIP.  whichever  is  less. 

C.  If  the  actual  amount  of  insurance 
on  the  building  is  less  than  the  required 
amount  in  accordance  with  the  terms  of 
\'I1.  B.  above,  then  loss  payment  is 
determined  as  follows  (subject  to  all 
other  relevant  conditions  in  this  policy 
including  those  pertaining  to  valuation, 
adjustment,  settlement  and  payment  of 
loss): 

1.  Divide  the  actual  amount  of 
insurance  carried  on  the  building  by  the 
required  amount  of  insurance. 

2.  Multiply  the  amount  of  loss,  before 
application  of  the  deductible,  by  the 
figure  determined  in  C.l.  above. 

,5.  Subtract  the  deductible  from  the 
figure  determined  in  C.2.  above. 

We  will  pay  the  amount  determined 
in  C.'.i.  above,  or  the  amount  of 
insurance  carried,  whichever  is  less. 
The  amount  of  insurance  carried,  if  in 
excess  of  the  applicable  maximum 
amount  of  insurance  available  under  the 
NFIP,  is  reduced  accordingly. 

Examples 
Example  #1  (Inadequate  Insurance) 


We  will  pay  no  more  than  S134.500. 
The  remaining  SI 5.500  is  not  covered 
due  to  the  coinsurance  penalty 
(SI  5.000)  and  application  of  the 
deductible  (S500). 

Example  #2  (Adequate  Insurance) 


Replacement  value  of  the 
building  

Required  amount  of  in- 
surance   

(80%  of  replacement 
value  of  $250,000) 

Actual  amount  of  insur- 
ance carried   

Amount  of  the  loss  

Deductible   


$250,000 
$200,000 


$180,000 

$150,000 

$500 


Replacement  value  nf  the 
hiiilriine                

$500,000 

(80%  of  replacement 
value  is  $400,000) 

Required  amount  of  in- 
surance   

$400,000 

Actual  amount  of  insur- 
ance carried   

Amount  of  the  loss   

Deductible    

$400,000 

$200,000 

$500 

Step  1:  180.000  +  200.000  =  .90 
(90%  of  what  should  be  carried.) 
Step  2:  150.000  x  .90  =  135.000 
Step  3:  135,000  -  500  =  134.500 


In  this  example  there  is  no 
coinsurance  penalty,  because  the  actual 
amount  of  insurance  carried  meets  the 
required  amount.  We  will  pay  no  more 
than  $199,500  ($200,000  amount  of  loss 
minus  the  $500  deductible). 

D.  In  calculating  the  full  replacement 
cost  of  a  building: 

1.  The  replacement  cost  value  of  any 
covered  building  property  will  be 
included; 

2.  The  replacement  cost  value  of  any 
building  property  not  covered  under 
this  policy  will  not  be  included;  and 

3.  Only  the  replacement  cost  value  of 
improvements  installed  by  the 
condominium  association  will  be 
included. 

VIII.  General  Conditions 

A   Pair  and  Set  Clause. 

In  case  of  loss  to  an  article  that  is  part 
of  a  pair  or  set,  we  will  have  the  option 
of  paying  you: 

1.  An  amount  equal  to  the  cost  of 
replacing  the  lost,  damaged  or  destroyed 
article,  less  depreciation;  or 

2.  An  amount  which  represents  the 
fair  proportion  of  the  total  value  of  the 
pair  or  set  that  the  lost,  damaged  or 
destroyed  article  bears  to  the  pair  or  set. 

B.  Concealment  or  Fraud  and  Policy 
Voidance. 

1.  With  respect  to  all  insureds  under 
this  policy,  this  policy: 

a.  Is  void, 

b.  Has  no  legal  force  or  effect, 

c.  Cannot  be  renewed,  and 

d.  Cannot  be  replaced  by  a  new  flood 
policy,  if,  before  or  after  a  loss,  you  or 
any  other  insured  or  your  agent  have  at 
any  time: 

(1)  Intentionally  concealed  or 
misrepresented  any  material  fact  or 
circumstance, 

(2)  Engaged  in  fraudulent  conduct,  or 

(3)  Made  false  statements,  relating  to 
this  policy  or  any  other  NFIP  insurance. 

2.  This  policy  will  be  void  as  of  the 
date  the  wrongful  acts  described  in  B.l. 
above  were  committed. 
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3.  Fines,  civil  penalties,  and 
imprisonment  under  applicable  Federal 
laws  may  also  apply  to  the  acts  of  fraud 
or  concealment  described  above. 

4.  This  policy  is  also  void  for  reasons 
other  than  fraud,  misrepresentation,  or 
wrongful  act.  This  policy  is  void  from 
its  inception  and  has  no  legal  force 
under  the  following  conditions: 

a.  If  the  property  listed  on  the 
application  is  not  eligible  for  coverage 
under  the  NFIP;  or 

b.  If  the  property  is  located  in  a 
community  that  was  not  participating  in 
the  NFIP  on  the  policy's  inception  date 
and  did  not  join  or  re-enter  the  program 
during  the  policy  term  and  before  the 
loss  occurred. 

C.  Other  Insurance. 

1.  If  a  loss  covered  by  this  policy  is 
also  covered  by  other  insurance  that 
includes  flood  coverage  not  issued 
under  the  Act.  we  will  not  pay  more 
than  the  amount  of  insurance  that  you 
are  entitled  to  for  lost,  damaged  or 
destroyed  property  insured  under  this 
policy  subject  to  the  following: 

a.  We  will  pay  only  the  proportion  of 
the  loss  that  the  amount  of  insurance 
that  applies  under  this  policy  bears  to 
the  total  amount  of  insurance  covering 
the  loss,  unless  paragraph  C.l.b.  or 
paragraph  C.l.c.  immediately  below 
applies. 

b.  If  the  other  policy  has  a  provision 
stating  that  it  is  excess  insurance,  this 
policy  will  be  primary. 

c.  This  policy  will  be  primary  (but 
subject  to  its  own  deductible)  up  to  the 
deductible  in  the  other  flood  policy 
(except  another  policy  as  described  in 
paragraph  C.l.b.  above).  When  the  other 
deductible  amount  is  reached,  this 
policy  will  participate  in  the  same 
proportion  that  the  amount  of  insurance 
under  this  policy  bears  to  the  total 
amount  of  both  policies,  for  the 
remainder  of  the  loss. 

Where  there  is  a  flood  insurance 
policy  in  the  name  of  a  unit-owner  that 
covers  the  same  loss  as  this  policy,  then 
this  policy  will  be  primary. 

D.  Amendments,  Waivers, 
Assignment. 

This  policy  cannot  be  changed  nor 
can  any  of  its  provisions  be  waived 
without  the  express  written  consent  of 
the  Federal  Insurance  Administrator.  No 
action  that  we  take  under  the  terms  of 
this  policy  constitutes  a  waiver  of  any 
of  our  rights.  You  may  assign  this  policy 
in  writing  when  you  transfer  title  of 
your  property  to  someone  else  except 
under  these  conditions: 

1.  When  this  policy  covers  only 
personal  property;  or 

2.  W^en  this  policy  covers  a  structure 
during  the  course  of  construction. 

E.  Cancellation  of  Policy  by  You. 


1.  You  may  cancel  this  policy  at  any 
time. 

2.  If  you  cancel  this  policy,  vou  may 
be  entitled  to  a  full  or  partial  refund  of 
premium  under  our  applicable  rules  and 
regulations. 

F.  i\on-Renewal  of  the  Policy  by  Us. 
Your  policy  will  not  be  renewed: 

1 .  If  the  community  where  your 
covered  property  is  located  stops 
participating  in  the  NFIP,  or 

2.  Your  building  has  been  declared 
ineligible  under  section  1316  of  the  Act. 

G.  Reduction  u, id  Restoration  of 
Coverage. 

1.  If  the  premium  we -received  from 
you  was  not  enough  to  buy  the  kind  and 
amount  of  coverage  you  requested,  we 
will  provide  only  the  amount  of 
coverage  that  can  be  purchased  for  the 
premium  payment  we  received. 

2.  The  amount  of  coverage  resulting 
from  the  ••  jduction  described  in  1 .  above 
can  be  restored  to  the  amount  vou 
requested  as  follows: 

a.  Discoverv'  of  Insufficient  Premium 
or  Incomplete  Rating  Information  Before 
a  Loss. 

(1)  If  we  discover  before  you  have  a 
flood  loss  that  your  premium  payment 
was  not  enough  to  buy  the  requested 
amount  of  coverage,  we  will  send  vou 
and  any  mortgagee  or  trustee  known  to 
us  a  bill  for  the  required  additional 
premium  for  the  current  policy  term  (or 
that  portion  of  the  current  policy  term 
following  any  endorsement  changing 
the  amount  of  coverage).  If  you  or  the 
mortgagee  or  trustee  pay  the  additional 
premium  within  30  days  from  the  date 
of  our  bill,  we  will  restore  the  amount 
of  coverage  to  the  originally  requested 
amount  effective  to  the  beginning  of  the 
current  policy  term  (or  subsequent  date 
of  any  endorsement  changing  the 
amount  of  coverage). 

(2)  If  we  determine  before  you  have  a 
flood  loss  that  the  rating  information  we 
have  is  incomplete  and  prevents  us  from 
calculating  the  additional  premium,  we 
will  ask  you  to  send  the  required 
information.  You  must  submit  the 
information  within  60  days  of  our 
request.  Once  we  determine  the  amount 
of  additional  premium  for  the  current 
policy  term,  we  will  follow  the 
procedure  in  (1)  above. 

(3)  If  we  do  not  receive  the  additional 
premium  (or  additional  information)  by 
the  date  it  is  due,  the  amount  of 
coverage  can  only  be  restored  by 
endorsement  subject  to  any  appropriate 
waiting  period. 

b.  Discovery  of  Insufficient  Premium 
or  Incomplete  Rating  Information  After 
a  Loss. 

(1)  If  we  discover  after  you  have  a 
flood  loss  that  your  premium  payment 
was  not  enough  to  buy  the  requested 


amount  of  coverage,  we  will  send  vou 
and  any  mortgagee  or  trustee  known  to 
us  a  bill  for  the  required  additional 
premium  for  the  current  and  the  prior 
policy  terms.  If  you  or  the  mortgagee  or 
trustee  pay  the  additional  premium 
within  30  days  of  the  date  of  our  bill. 
we  will  restore  the  amount  of  coverage 
to  the  originally  requested  amount 
effective  to  the  beginning  of  the  prior 
policy  term. 

(2)  If  we  discover  after  you  have  a 
flood  loss  that  the  rating  information  we 
have  is  incomplete  and  prevents  us  from 
calculating  the  additional  premium,  we 
will  ask  you  to  send  the  required 
information.  You  must  submit  the 
information  before  your  claim  can  be 
paid.  Once  we  determine  the  amount  of 
additional  premium  for  the  current  and 
prior  policy  terms,  we  will  follow  the 
procedure  in  (1)  above. 

(3)  If  we  do  not  receive  the  additional 
premium  by  the  date  it  is  due.  vour 
flood  insurance  claim  will  be  settled 
based  on  the  reduced  amount  of 
coverage.  The  amount  of  coverage  can 
only  be  restored  by  endorsement  subject 
to  any  appropriate  waiting  period. 

3.  However,  if  we  find  that  you  or 
your  agent  intentionally  did  not  tell  us. 
or  falsified,  any  important  fact  or 
circumstance  or  did  anv-thing  fraudulent 
relating  to  this  insurance,  the  provisions 
of  paragraph  B.  Concealment  or  Fraud 
and  Policy  Voidance  above  apph 

H.  Policy  Renewal. 

1.  This  policy  will  expire  at  12:01 
a.m.  on  the  last  day  of  the  policy  term. 

2.  We  must  receive  the  payment  of  the 
appropriate  renewal  premium  within  30 
days  of  the  expiration  date. 

3.  If  we  find,  however,  that  your 
renewal  notice  was  not  placed  into  the 
U.S.  Postal  Ser\-ice.  or  if  it  was  mailed 
properly,  it  was  prepared  in  such  a  way, 
e.g.,  with  an  incorrect,  incomplete,  or 
illegible  address,  as  to  delay  its  deliver\- 
to  you  before  the  due  date  for  the 
renewal  premium,  then  we  will  follow 
these  procedures: 

a.  H  you  or  your  agent  notified  us.  not 
later  than  one  year  after  the  date  on 
which  the  payment  of  the  renewal 
premium  was  due.  of  nonreceipt  of  a 
renewal  notice  before  the  due  date  for 
the  renewal  premium,  and  we 
determine  that  the  circumstances  in  the 
preceding  paragraph  apply,  we  will  mail 
a  second  bill  providing  a  revised  due 
date,  which  will  be  30  days  after  the 
date  on  which  the  bill  is  mailed. 

b.  If  we  do  not  receive  the  premium 
requested  in  the  second  bill  bv  the 
revised  due  date,  then  we  will  not 
renew  the  policy.  In  that  case,  the  policy 
will  remain  as  an  expired  policy  as  of 
the  expiration  date  shown  on  the 
declarations  page. 
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4.  In  connectiDn  with  the  reiifiwai  of 
this  policy,  we  may  ask  vmi  during  the 
policv  term  to  rt'-certiK-.  on  a 
Recertification  Qnestionnaire  that  we 
will  provide  to  voii.  the  rating 
information  used  to  rate  your  most 
recent  application  for  or  renewal  of 
insurance 

/.  Cnnditiuns  Suspending  or 
Restricting  Insunince. 

We  are  not  liable  for  loss  that  occurs 
while  there  is  a  hazard  that  is  increased 
by  anv  means  within  your  control  or 
knowledge. 

/  fiequirements  in  Case  of  Loss. 

In  case  of  a  flood  loss  to  insured 
property,  you  must: 

1    Cive  prompt  written  notice  to  us; 

2.  As  soon  as  reasonably  [lossible, 
separate  the  damaged  and  undamaged 
property,  putting  it  in  the  best  possible 
order  so  that  we  may  examine  it. 

3.  Prepare  an  inventory  of  damaged 
pers(mal  property  showing  the  quantity, 
desfxiption.  actual  cash  value,  and 
amount  of  loss.  Attach  all  hills,  receipts 
and  related  documents; 

4.  Within  fit)  (lavs  after  the  loss,  send 
us  a  proof  of  loss,  which  is  your 
statement  as  to  the  amount  you  are 
claiming  under  the  policy  signed  and 
sworn  to  by  you.  and  which  furnishes 
us  with  the  following  information: 

a.  The  date  and  time  of  loss; 
h.  A  brief  explanation  of  how  the  loss 
happened; 

c.  Your  interest  (for  example, 
"owner")  and  the  interest,  if  any.  of 
others  in  the  damaged  property; 

d.  Details  of  any  other  insurance  that 
may  cover  the  loss; 

e.  Changes  in  title  or  iH:cupancv  of  the 
insured  property  during  the  term  of  the 
policy; 

f.  Specifications  of  damaged  insured 
buildings  .ind  detailed  repair  estimates; 

g.  Namt!s  of  mortgagees  or  anyone  else 
having  a  lien,  chitrge  or  claim  against 
the  insured  property; 

h.  Details  about  who  occupied  any 
insured  building  at  the  time  of  loss  and 
for  what  purpose;  and 

i  The  inventory  of  damaged  personal 
property  described  in  :)  above 

5   in  completing  the  proof  of  loss,  you 
must  use  your  own  judgment 
concerning  the  amount  of  loss  and 
justify  that  amount. 

6.  You  must  cooperate  with  our 
adjust»!r  or  representative  in  the 
investigation  of  the  claim. 

7.  The  insurance  adjuster  whom  we 
hire  to  investigate  your  claim  may 
furnish  you  with  a  proof  of  loss  form, 
and  she  or  he  may  help  you  to  complete 
it.  However,  this  is  a  matter  of  courtesy 
only  and  you  must  still  send  us  a  proof 
of  loss  within  sixty  days  after  the  loss 
even  if  the  adjuster  does  not  furnish  the 
form  or  help  you  complete  it. 


8.  We  have  not  authorized  the 
adjuster  to  approve  or  disapprove 
c:laims  or  to  tell  you  whether  we  will 
approve  your  claim. 

9.  At  our  option,  we  may  accept  an 
adju.ster's  report  of  the  loss  instead  of 
your  proof  of  loss.  The  adjuster's  report 
will  include  information  about  your  loss 
and  the  damages  you  sustained.  You 
must  sign  the  adjuster's  report.  At  our 
option,  we  may  require  you  to  swear  to 
the  report. 

K.  Our  Options  After  a  Loss. 

Options  that  we  may.  in  our  sole 
discretion,  exercise  after  loss  include 
the  following; 

1.  At  such  reasonable  times  and 
places  that  we  may  designate,  you  must: 

a.  Show  us  or  our  representative  the 
damaged  property; 

b.  Submit  to  examination  under  oath, 
while  not  in  the  presence  of  another 
insured,  and  sign  the  same;  and 

c.  Permit  us  to  examine  and  make 
extracts  and  copies  of: 

(1)  Any  policies  of  property  insuranc;e 
insuring  you  against  loss  and  the  deed 
establishing  your  ownership  of  the 
insured  real  property; 

(2)  ("ondominium  association 
documents  including  the  Declarations  of 
the  condominium,  its  Articles  of 
Association  or  Incorporation.  Bylaws, 
and  rules  and  regulations;  and 

(3)  All  books  of  accounts,  bills, 
invoices  and  other  vouchers,  or  certified 
copies  pertaining  to  the  damaged 
property  if  the  originals  are  lost 

2.  We  may  request,  in  writing,  that 
you  furnish  us  with  a  complete 
inventory  of  the  lost,  damaged,  or 
destroyed  property,  including; 

a.  Quantities  and  costs; 

b.  Actual  cash  values  or  replacement 
cost  (whichever  is  appropriate); 

c.  Amounts  of  loss  claimed;  and 

d.  Any  written  plans  and 
specifications  for  repair  of  the  damaged 
property  that  you  can  make  reasonably 
available  to  us. 

3.  If  we  give  you  written  notice  within 
30  davs  after  we  receive  your  signed, 
sworn  proof  of  loss,  we  may: 

a.  Repair,  rebuild  or  replace  any  part 
of  the  lost,  damaged  or  destroyed 
property  with  material  or  property  of 
like  kind  and  quality  or  its  functional 
equivalent;  and 

b.  Take  all  or  any  part  of  the  damaged 
property  at  the  value  that  we  agree  upon 
or  its  appraised  value. 

L  \'o  Benefit  to  Bailee 

No  person  or  organization,  other  than 
you.  having  custody  of  covered  property 
will  benefit  from  this  insurance. 

M.  Loss  Payment 

1.  We  will  adjust  all  losses  with  you. 
We  will  pay  you  unless  some  other 
person  or  entity  is  named  in  the  policy 


or  is  legally  entitled  to  receive  payment. 
Loss  will  be  payable  60  days  after  we 
receive  your  proof  of  loss  (or  within  90 
days  after  the  insurance  adjuster  files  an 
adjuster's  report  signed  and  sworn  to  by 
you  in  lieu  of  a  proof  of  loss)  and; 

a.  We  reach  an  agreement  with  you; 

b.  There  is  an  entry  of  a  final 
judgment;  or 

c.  There  is  a  filing  of  an  appraisal 
award  with  us.  as  provided  in  V'lII.  P. 

2.  If  we  reject  your  proof  of  loss  in 
whole  or  in  part  you  may: 

a.  Accept  such  denial  of  your  claim; 

b.  Exercise  your  rights  under  this 
policy;  or 

c.  File  an  amended  proof  of  loss  as 
long  as  it  is  filed  within  60  days  of  the 
dale  of  the  loss  or  within  any  extension 
of  time  allowed  by  the  Administrator. 

\.  Abandonment. 

You  may  not  abandon  damaged  or 
undamaged  insured  property  to  us. 

O.  Salvage 

We  may  permit  you  to  keep  damaged 
insured  property  after  a  loss  and  we  will 
reduce  the  amount  of  the  loss  proceeds 
pavable  to  you  under  the  policy  by  the 
value  of  the  salvage. 

P.  Appraisal. 

If  you  and  we  fail  to  agree  on  the 
actual  cash  value  or.  if  applicable, 
replacement  cost  of  the  damaged 
property  so  as  to  determine  the  amount 
of  loss,  then  either  may  demand  an 
appraisal  of  the  loss.  In  this  event,  you 
and  we  will  each  choose  a  competent 
and  impartial  appraiser  within  20  days 
after  receiving  a  written  request  from 
the  other.  The  two  appraisers  will 
choose  an  umpire.  If  they  cannot  agree 
upon  an  umpire  within  15  days,  you  or 
we  may  request  that  the  choice  be  made 
by  a  judge  of  a  court  of  record  in  the 
state  where  the  insured  property  is 
located.  The  appraisers  will  separately 
state  the  actual  cash  value,  the 
replacement  cost  and  the  amount  of  loss 
to  each  item.  If  the  appraisers  submit  a 
written  report  of  an  agreement  to  us.  the 
amount  agreed  upon  will  be  the  amount 
of  loss.  If  they  fail  to  agree,  they  will 
submit  their  differences  to  the  umpire. 
A  decision  agreed  to  by  any  two  will  set 
the  amount  of  actual  cash  value  and 
loss,  or  if  it  applies,  the  replacement 
cost  and  loss. 
Each  party  will; 

1.  Pay  its  own  appraiser;  and 

2.  Bear  the  other  expenses  of  the 
appraisal  and  umpire  equally. 

Q  Mortgage  Clause. 

The  word  "mortgagee"  includes 
trustee. 

Any  loss  payable  under  Coverage  A — 
Building  will  be  paid  to  any  mortgagee 
of  whom  we  have  actual  notice  and  you. 
as  interests  appear.  If  more  than  one 
mortgagee  is  named,  the  order  of 
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payment  will  be  the  same  as  the  order 
of  precedence  of  the  mortgages. 

If  we  deny  your  claim,  mat  denial  will 
not  apply  to  a  valid  claim  of  the 
mortgagee,  if  the  mortgagee: 

1.  Notifies  us  of  any  change  in  the 
ownership  or  occupancy,  or  substantial 
change  in  risk  of  which  the  mortgagee 
is  aware; 

2.  Pays  any  premium  due  under  this 
policy  on  demand  if  you  have  neglected 
to  pay  the  premium;  and 

3.  Submits  a  signed,  sworn  proof  of 
loss  within  60  days  after  receiving 
notice  from  us  of  your  failure  to  do  so. 

All  of  the  terms  of  this  policy  will 
then  apply  directly  to  the  mortgagee. 

If  we  decide  to  cancel  or  not  renew 
this  policy,  it  will  continue  in  effect  for 
the  benefit  of  the  mortgagee  only  for  30 
days  after  we  notify  the  mortgagee  of  the 
cancellation  or  non-renewal. 

If  we  pay  the  mortgagee  for  any  loss 
and  deny  payment  to  you.  we  are 
subrogated  to  all  the  rights  of  the 
mortgagee  granted  under  the  mortgage 
on  the  property. 

Subrogation  will  not  impair  the  right 
of  the  mortgagee  to  recover  the  full 
amount  of  the  mortgagee's  claim. 

R.  Suit  Against  Us. 

You  may  not  sue  us  to  recover  money 
under  this  policy  unless  you  have 
complied  with  all  the  requirements  of 
the  policy.  If  you  do  sue.  you  must  start 
the  suit  within  one  year  of  the  date  of 
the  written  denial  of  all  or  part  of  the 
claim  and  you  must  file  the  suit  in  the 
United  States  District  Court  of  the 
district  in  which  the  insured  property 
was  located  at  the  time  of  loss.  This 
requirement  applies  to  any  claim  that 
you  may  have  under  this  policy  and  to 
any  dispute  that  you  may  have  arising 
out  of  the  handling  of  any  claim  under 
the  policy. 

S.  Subrogation. 

Whenever  we  make  a  payment  for  a 
loss  under  this  policy,  we  are 
subrogated  to  your  right  to  recover  for 
that  loss  from  any  other  person.  That 
means  that  your  right  to  recover  for  a 
loss  that  was  partly  or  totally  caused  by 
someone  else  is  automatically 
transferred  to  us.  to  the  extent  that  we 
have  paid  you  for  the  loss.  We  may 
require  you  to  acknowledge  this  transfer 
in  writing.  After  the  loss,  you  may  not 
give  up  our  right  to  recover  this  money 
or  do  anything  that  would  prevent  us 
from  recovering  it.  If  you  make  any 
claim  against  any  person  who  caused 
your  loss  and  recover  any  money,  you 
must  pay  us  back  first  before  you  may 
keep  any  of  that  money. 

T.  Continuous  Lake  Flooding. 
1 .  Where  an  insured  building  has 
been  flooded  by  rising  lake  waters 
continuously  for  90  days  or  more  and  it 


appears  reasonably  certain  that  a 
continuation  of  this  flooding  will  result 
in  a  covered  loss  to  an  insured  building 
equal  to  or  greater  than  the  building 
policy  limits  plus  the  deductible  or  the 
maximum  payable  under  the  policy  for 
any  one  building  loss,  we  will  pay  you 
the  lesser  of  these  two  amounts  without 
waiting  for  the  further  damage  to  occur 
if  you  sign  a  release  agreeing: 

a.  To  make  no  further  claim  under 
this  policy; 

b.  Not  to  seek  renewal  of  this  policy; 

c.  Not  to  apply  for  any  flood 
insurance  under  the  Act  for  property  at 
the  described  location  and; 

d.  Not  to  seek  a  premium  refund  for 
current  or  prior  terms. 

If  the  policy  term  ends  before  an 
insiu-ed  building  has  been  flooded 
continuously  for  90  days,  the  provisions 
of  this  paragraph  T.l.  will  apply  as  long 
as  the  insured  building  suffers  a  covered 
loss  before  the  policy  term  ends. 

2.  If  your  insured  building  is  subject 
to  continuous  lake  flooding  from  a 
closed  basin  lake,  you  may  elect  to  file 
a  claim  under  either  paragraph  T.l. 
above  or  this  paragraph  T.2.  (A  "closed 
basin  lake"  is  a  natural  lake  from  which 
water  leaves  primarily  through 
evaporation  and  whose  surface  area  now 
exceeds  or  has  exceeded  one  square 
mile  at  any  time  in  the  recorded  past. 
Most  of  the  nation's  closed  basin  lakes 
are  in  the  western  half  of  the  United 
States  where  annual  evaporation 
exceeds  annual  precipitation  and  where 
lake  levels  and  surface  areas  are  subject 
to  considerable  fluctuation  due  to  wide 
variations  in  the  climate.  These  lakes 
may  overtop  their  basins  on  rare 
occasions.)  Under  this  paragraph  we 
will  pay  your  claim  as  if  the  building  is 
a  total  loss  even  though  it  has  not  been 
continuously  inundated  for  90  days, 
subject  to  the  following  conditions: 

a.  Lake  flood  waters  must  damage  or 
inmiinently  threaten  to  damage  your 
building. 

b.  Before  approval  of  your  claim,  you 
must: 

(1)  Agree  to  a  claim  payment  that 
reflects  your  buying  back  the  salvage  on 
a  negotiated  basis;  and 

(2)  Grant  the  conservation  easement 
contained  in  the  Federal  Emergency 
Management  Agency's  (FEMA)  "Policy 
Guidance  for  Closed  Basin  Lakes,"  to  be 
recorded  in  the  office  of  the  local 
recorder  of  deeds.  FEMA,  in 
consultation  with  the  community  in 
which  the  property  is  located,  will 
identify  on  a  map  an  area  or  areas  of 
special  consideration  (ASC)  in  which 
there  is  a  potential  for  flood  damage 
from  continuous  lake  flooding.  FEMA 
will  give  the  community  the  agreed- 
upon  map  showing  the  ASC.  This 


easement  will  only  apply  to  that  portion 
of  the  property  in  the  ASC.  It  will  allow 
certain  agricultural  and  recreational 
uses  of  the  land.  The  only  structures 
that  it  will  allow  on  any  portion  of  the 
property  within  the  ASC  are  certain, 
simple  agricultural  and  recreational 
structures.  If  any  of  these  allowable 
structures  are  insurable  buildings  under 
the  NFIP  and  are  insured  under  the 
NFIP,  they  will  not  be  eligible  for  the 
benefits  of  this  paragraph  T.2.  If  a  U.S. 
Army  Corps  of  Engineers-certified  flood 
control  project  or  otherwise  certified 
flood  control  project  later  protects  the 
property,  FEMA  will,  upon  request, 
amend  the  ASC  to  remove  areas 
protected  by  those  projects.  The 
restrictions  of  the  easement  will  then  no 
longer  apply  to  any  portion  of  the 
property  removed  from  the  ASC;  and 
(3)  Comply  with  paragraphs  T.l. a. 
through  T.l.d.  above. 

c.  Within  90  days  of  approval  of  your 
claim,  you  must  move  your  building  to 
a  new  location  outside  the  ASC.  FEMA 
will  give  you  an  additional  30  days  to 
move  if  you  show  there  is  sufficient 
reason  to  extend  the  time. 

d.  Before  the  final  pajrment  of  your 
claim,  you  must  acquire  an  elevation 
certificate  and  a  floodplain  development 
permit  from  your  local  floodplain 
administrator  for  the  new  location  of 
your  building. 

e.  Before  the  approval  of  your  claim, 
the  community  having  jurisdiction  over 
yoiu-  building  must: 

(1)  Adopt  a  permanent  land  use 
ordinance,  or  a  temporary  moratorium 
for  a  period  not  to  exceed  6  months  to 
be  followed  immediately  by  a 
permanent  land  use  ordinance,  that  is 
consistent  with  the  provisions  specified 
in  the  easement  required  in  paragraph 
T.2.b.  above. 

(2)  Agree  to  declare  and  report  any 
violations  of  this  ordinance  to  FEMA  so 
that  under  Sec.  1316  of  the  National 
Flood  Insurance  Act  of  1968.  as 
amended,  flood  insurance  to  the 
building  can  be  denied:  and 

(3)  Agree  to  maintain  as  deed- 
restricted,  for  purposes  compatible  with 
open  space  or  agricultural  or 
recreational  use  only,  any  affected 
property  the  commimity  acquires  an 
interest  in.  These  deed  restrictions  must 
be  consistent  with  the  provisions  of 
T.2.b.  above  except  that  even  if  a 
certified  project  protects  the  property, 
the  land  use  restrictions  continue  to 
apply  if  the  property  was  acquired 
imder  the  Hazard  Mitigation  Grant 
Program  or  the  Flood  Mitigation 
Assistance  Program.  If  a  non-profit  land 
trust  organization  receives  the  property 
as  a  donation,  that  organization  must 
maintain  the  property  as  deed- 
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restricted,  consistent  with  the 
provisions  of  T  2  b  above. 

f.  Before  the  approv.il  of  vour  claim, 
the  affected  State  must  take  all  action 
set  forth  in  P'EMAs  '  Policv  (iuidance 
for  Closed  Basin  Lakes." 

g.  You  must  have  NFIP  flood 
insurance  coverage  continuouslv  in 
effect  from  a  date  established  bv  FEMA 
until  you  file  a  c:laim  under  this 
paragraph  T  2    If  a  subsequent  owner 
buys  NFIP  insurance  that  goes  into 
effect  within  60  davs  of  the  date  of 
transfer  of  title,  any  gap  in  coverage 
during  that  60-day  period  will  not  be  a 
violation  of  this  continuous  coverage 
requirement.  For  the  purpose  of 
honoring  a  claim  under  this  paragraph 
T.2.  we  will  not  consider  to  be  in  effect 
any  increased  coverage  that  became 
effective  after  the  date  established  by 
FEMA.  The  exception  to  this  is  any 
increased  coverage  in  the  amount 
suggested  by  your  insurer  as  an  inflation 
adjustment. 

h.  This  paragraph  T.2.  will  be  in  effect 
for  a  community  when  the  FEMA 
Regional  Director  for  the  affected  region 
provides  to  the  community,  in  writing, 
the  following: 

(1)  Confirmation  that  the  community 
and  the  State  are  in  compliance  with  the 
conditions  in  paragraphs  T.2.e.  and 
T.2.f.  above,  and 

(2)  The  date  by  which  you  must  have 
flood  insurance  in  effect. 

I'  Duplicate  Policies  Not  Allowed. 

1.  We  will  not  insure  your  property 
under  more  than  one  NUP  policy. 

If  we  find  that  the  duplication  was  not 
knowingly  created,  we  will  give  you 
written  notice.  The  notice  will  advise 
you  that  you  may  choose  one  of  several 
options  under  the  following  procedures: 

a.  If  you  choose  to  keep  in  effect  the 
policy  with  the  earlier  effective  date, 
you  may  also  choose  to  add  the  coverage 
limits  of  the  later  policy  to  the  limits  of 
the  earlier  policy.  The  change  will 
become  effective  as  of  the  effective  date 
of  the  later  policy 

b.  If  you  choose  to  keep  in  effect  the 
policy  with  the  later  effective  date,  you 
may  also  choose  to  add  the  coverage 
limits  of  the  earlier  polic:y  to  the  limits 
of  the  later  policy.  The  change  will  be 
effective  as  of  the  effective  date  of  the 
later  policy. 

In  either  case,  you  must  pav  the  pro 
rata  premium  for  the  increased  coverage 
limits  within  30  davs  of  the  written 
notice.  In  no  event  will  the  resulting 
coverage  limits  exceed  the  permissible 
limits  of  coverage  under  the  Act  or  your 
insurable  interest,  whichever  is  less.  We 
will  make  a  refund  to  vou,  according  to 
applicable  NFIP  rules,  of  the  premium 
for  the  polit:y  not  being  kept  in  effect. 


2.  The  insureds  option  under  this 
condition  l!  Duplicate  Policies  Not 
Allowed  to  elect  which  NFIP  policy  to 
keep  in  effect  does  not  apply  when 
duplicates  have  been  knowingly 
created.  Losses  occurring  under  such 
circumstances  will  be  adjusted 
according  to  the  terms  and  conditions  of 
the  earlier  policy.  The  policy  with  the 
later  effective  date  must  be  canceled. 

V  Loss  Settlement 

1.  Introduction. 

This  policy  provides  three  methods  of 
settling  losses.  Replacement  Cost, 
Special  Loss  Settlement  and  Actual 
Cash  Value.  Each  method  is  used  for  a 
different  type  of  property  as  explained 
in  paragraphs  V.l.a..  b.,  and  c.  below. 

a.  Replacement  Cost  Loss  Settlement 
described  in  paragraph  V.2.  below 
applies  to  buildings. 

b.  Special  Loss  Settlement  described 
in  paragraph  V.3.  below  applies  to  a 
travel  trailer  or  a  manufactured  home. 

c.  Actual  Cash  Value  loss  settlement 
applies  to  all  other  property  covered 
under  this  policy,  as  outlined  in 
paragraph  V.4.  below. 

2.  Replacement  Cost  Loss  Settlement 

a.  We  will  pay  to  repair  or  replace  a 
damaged  or  destroyed  building,  after 
application  of  the  deductible  and 
without  deduction  for  depreciation,  but 
not  more  than  the  least  of  the  following 
amounts: 

(1)  The  amount  of  insurance  in  this 
policy  that  applies  to  the  building; 

(2)  The  replacement  cost  of  that  part 
of  the  building  damaged,  with  materials 
of  like  kind  and  quality  and  for  like 
occupancy  and  use;  or 

(3)  The  necessary  amount  actually 
spent  to  repair  or  replace  the  damaged 
part  of  the  building  for  like  occupancy 
and  use. 

b.  We  will  not  be  liable  for  any  loss 
on  a  Replacement  Cost  Coverage  basis 
unless  and  until  actual  repair  or 
replacement  of  the  damaged  building  or 
parts  thereof,  is  completed. 

c.  If  a  building  is  rebuilt  at  a  location 
other  than  the  described  location,  we 
will  pay  no  more  than  it  would  have 
cost  to  repair  or  rebuild  at  the  described 
location,  subject  to  all  other  terms  of 
Replacement  Cost  Loss  Settlement. 

3.  Special  Loss  Settlement. 

The  following  loss  settlement 
conditions  apply  to  a  manufactured 
home  or  a  travel  trailer,  as  defined  in 
Section  II — Definitions.  B..  paragraphs 
6.b.  and  c: 

a.  If  such  a  manufactured  home  or 
travel  trailer  is  at  least  16  feet  wide 
when  fully  assembled  and  has  at  least 
600  square  feet  within  its  perimeter 
walls  when  fully  assembled,  and  is 
totally  destroyed  or  damaged  to  such  an 
extent  that,  in  our  judgment,  it  is  not 


economically  feasible  to  repair,  at  least 
to  its  pre-damaged  condition,  we  will,  at 
our  discretion  pay  the  least  of  the 
following  amounts: 

(1)  The  lesser  of  the  replacement  cost 
of  the  manufactured  home  or  travel 
trailer  or  1.5  times  the  actual  cash  value; 
or 

(2)  The  Building  Limit  of  liability 
shown  on  your  Declarations  Page. 

b.  If  such  a  manufactured  home  or 
travel  trailer  is  partially  damaged  and, 
in  our  judgment,  it  is  economically 
feasible  to  repair  it  to  its  pre-damaged 
condition,  we  will  settle  the  loss 
according  to  the  Replacement  Cost  Loss 
Settlement  conditions  in  paragraph  V.2. 
above. 

4.  Actual  Cash  Value. 

a.  The  types  of  property  noted  below 
are  subject  to  actual  cash  value  loss 
settlement.  "Actual  cash  value"  is 
defined  in  II.  Definitions, 

(1)  Personal  property; 

(2)  Insured  property  abandoned  after 
a  loss  and  that  remains  as  debris  at  the 
described  location. 

(3)  Outside  antennas  and  aerials, 
awning,  and  other  outdoor  equipment, 
all  whether  attached  to  the  buildings  or 
not; 

(4)  Carpeting  and  pads;  and 

(5)  Appliances. 

b.  We  will  pay  the  least  of  the 
following  amounts: 

(1)  The  applicable  amount  of 
insurance  under  this  policy; 

(2)  The  actual  cash  value;  or 

(3)  The  amount  it  would  cost  to  repair 
or  replace  the  property  with  material  of 
like  kind  and  quality  within  a 
reasonable  time  after  the  loss. 

VIII.  Liberalization  Clause 

If  we  make  a  change  that  broadens 
your  coverage  under  this  edition  of  our 
policy,  but  does  not  require  any 
additional  premium,  then  that  change 
will  automatically  apply  to  your 
insurance  as  of  the  date  we  implement 
the  change,  provided  that  this 
implementation  date  falls  within  60 
days  before  or  during  the  policy  term 
stated  in  the  Declarations  Page. 

IX.  What  Law  Governs 

This  policy  and  all  disputes  arising 
from  the  handling  of  any  claim  under 
the  policy  are  governed  exclusively  by 
the  flood  insurance  regulations  issued 
by  FEMA,  the  National  Flood  Insurance 
Act  of  1968,  as  amended  (42  U.S.C. 
4001,  et  seq.),  and  Federal  common  law. 

In  Witness  Whereof,  we  have  signed 
this  policy  below  and  hereby  enter  into 
this  Insurance  Agreement. 

lo  Ann  Howard, 
Administrator. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

42  CFR  Part  130 
RIN  090fr-AA56 

Ricky  Ray  Hemophilia  Relief  Fund 
Program 

AGENCY:  Health  Resources  and  Services 
Administration,  HHS. 
ACTION:  Interim  final  rule. 


summary:  The  Ricky  Ray  Hemophilia 
Relief  Fund  Act  of  1998.  established  the 
Ricky  Ray  Hemophilia  Relief  P'und 
Program  designed  to  provide 
compassionate  pavments  to  certain 
individuals  with  blood-clotting 
disorders,  such  as  hemophilia,  who 
contracted  HIV  through  the  use  of 
antihemophilic  factor  administered 
between  luly  1.  1982.  and  December  31. 
1987  The  Act  also  provides  for 
payments  to  certain  persons  who 
contracted  HIV  from  the  foregoing 
individuals.  Specified  survivors  of  these 
categories  of  individuals  may  also 
receive  payments.  The  Department  is 
seeking  public  comment  on  this  interim 
final  rule  to  establish  procedures  and 
requirements  for  documentation  of 
eligibility  and  to  establish  a  mechanism 
for  providing  compassionate  payments 
to  individuals  who  are  eligible  for 
payment  under  the  statute. 
DATES:  This  regulation  is  effective  on 
July  31.  2000.  Written  comments  must 
be  submitted  on  or  before  June  30.  2000. 
Petitions  may  be  postmarked,  or 
accompanied  by  a  receipt  from  a 
commercial  carrier  or  U.S.  Postal 
Service,  on  but  not  before  July  31,  2000. 
ADDRESSES:  All  comments  concerning 
this  interim  final  rule  should  be 
submitted  to  the  Ricky  Ray  Program 
Office,  Bureau  of  Health  Professions 
(BHPr).  Health  Resources  and  Services 
Administration,  Room  8A-54.  Parklawn 
Building,  5600  Fishers  Lane,  Rockville. 
Maryland  20857.  Comments  will  be 
available  for  public  inspection  at  the 
above  address  in  room  8A-54.  BHPr/ 
HRSA.  between  the  hours  of  8:30  am 
and  5  p.m.  on  Federal  Government  work 
days 

FOR  FURTHER  INFORMATION  CONTACT:  Neil 
H.  Sampson.  Deputy  Associate 
Administrator  for  Health  Professions, 
Bureau  of  Health  Professions,  Health 
Resources  and  Services  Administration. 
(301) 443-2330. 

SUPPLEMENTARY  INFORMATION:  The  Ricky 
Ray  Hemophilia  Relief  Fund  Act  of  1998 
(Pub.  L.  105-369)  established  a  Trust 
Fund  with  an  authorization  of  $750 
million  to  "provide  for  compassionate 
payments  with  regard  to  individuals 


with  blood-clotting  disorders,  such  as 
hemophilia,  who  contracted  human 
immunodeficiency  virus  due  to 
contaminated  antihemophilic  factor 
*    *    *"  The  statute  mandates  pavments 
of  $100,000  to  any  individual  with  HIV 
infection  who  has  any  blood-clotting 
disorder  and  was  treated  with 
antihemophilic  factor  at  any  time 
between  July  1,  1982,  and  December  31, 
1987.  The  spouse  or  former  spouse  of 
such  an  individual  who  acquired  HIV 
from  that  individual  is  eligible  for 
payment,  and  children  who  acquired 
HIV  through  perinatal  transmission 
from  a  parent  who  is  or  was  one  of  the 
persons  described  above  may  also  be 
eligible  for  payment  In  addition  to 
these  individuals,  certain  survivors  also 
may  be  eligible  for  payment:  a  lawful 
spouse  of  the  person  with  HIV;  if  there 
is  no  surviving  spouse,  the  payment  is 
to  be  made  in  equal  shares  to  all 
children  of  the  person  with  HIV;  if  there 
is  no  surviving  spouse  or  children,  the 
parents  of  the  person  with  HIV  will 
receive  the  payment  in  equal  shares.  If 
none  of  these  individuals  is  living,  the 
money  will  remain  in  the  Fund.  There 
is  no  provision  for  payment  to  be  made 
to  an  estate  or  any  individual  other  than 
those  explicitly  mentioned. 

In  order  to  receive  a  payment,  either 
the  individual  who  is  eligible  for 
payment,  or  his  or  her  personal 
representative,  must  file  a  petition  for 
payment  with  sufficient  documentation 
to  prove  that  he  or  she  meets  the 
requirements  of  the  statute.  The  statute 
mandates  that  the  Secretary  of  Health 
and  Human  Services  establish 
requirements  for  documentation  and 
establish  a  mechanism  for  paying  the 
eligible  individuals. 

The  purpose  of  this  interim  final  rule 
IS  to  seek  public  comment  on  the 
documentation  we  will  require  for 
payment  as  well  as  on  our  payment 
process. 

Background 

When  the  statute  was  passed  in  1998, 
it  included,  as  noted  above,  an 
authorization  for  $750  million,  and  a 
directive  to  pay  $100,000  to  eligible 
individuals  AJ  that  time,  however, 
there  were  no  funds  appropriated  to 
implement  this  statute  We  were 
concerned  that  the  statute  expired  5 
years  from  enactment,  and  we  did  not 
know  when,  if  ever,  Congress  would 
appropriate  funds  to  implement  it. 
There  was  also  the  possibility  that  funds 
might  be  appropriated  in  later  years, 
forcing  us  to  begin  the  actual 
implementation  process  near  the  time 
when  the  statute  would  expire.  We 
sought  a  solution  to  preserve  the  rights 
of  eligible  individuals  so  that  they 


would  not  be  disadvantaged  should  one 
of  the  less  desirable  funding  scenarios 
develop. 

The  solution  we  devised  was  to  allow 
individuals  who  believed  that  they  were 
eligible  for  payment  under  this  statute 
to  file  Notices  of  Intent.  We  wanted  to 
preserve  the  rights  of  these  individuals 
while  at  the  same  time,  keeping  the 
burden  on  them  to  a  minimum.  Since 
we  did  not  know  if  funds  would  ever  be 
made  available,  we  did  not  want  people 
to  spend  great  time  and  effort  rushing  to 
file  their  petitions  with  the 
documentation  required  to  prove  thev 
were  eligible.  Consequently,  we 
published  a  notice  in  the  Federal 
Register  on  March  24,  1999  (64  FR 
14251),  asking  for  Notices  of  Intent  from 
individuals  who  believed  they  were 
eligible  for  payment.  These  Notices  of 
Intent  were  minimal:  the  petitioner's 
name,  address,  and  phone  number,  and 
similar  information  about  the 
petitioner's  attorney  or  other 
representative.  We  stated  that  eligible 
individuals  would  be  able  to  file  a 
formal  petition  for  payment  if  and  when 
we  were  provided  the  funds  to 
implement  the  statute.  We  received 
more  than  6,000  notices.  We  made  clear 
in  the  Federal  Register  that  these 
notices  did  not  qualify  individuals  for 
payment,  but  simply  preserved  their 
rights  under  the  statute.  Payments 
would  be  based  on  petitions  filed  with 
appropriate  documentation  at  a  later 
time.  As  explained  below,  now  that 
funds  have  been  appropriated,  we  have 
begun  the  payment  process  which 
requires  a  formal  petition.  This  process 
supersedes  the  Notice  of  Intent  process, 
and,  therefore,  a  Notice  of  Intent  is  no 
longer  necessary. 

In  November  1999,  we  received  an 
appropriation  of  $75  million  to 
implement  the  statute,  of  which  up  to 
$10  million  may  be  used  for 
administrative  expenses.  We  continued 
our  work  to  establish  the  administrative 
mechanisms  to  pay  individuals.  These 
mechanisms  include  the  organizational 
structure  to  manage  the  program,  a 
Ricky  Ray  Fund  in  the  Department  of 
the  Treasury,  Privacy  Act/ 
Confidentiality  regulations,  and 
accounting  procedures.  We  have  also 
met  with  a  wide  range  of  organizations 
and  expert  individuals,  seeking  their 
input  on  how  best  to  implement  the 
statute.  We  also  intensified  our  efforts  to 
establish  the  proper  regulatory 
framework  for  implementation;  hence 
this  rule. 

The  Current  Appropriation 

The  statute  requires  payments  of 
$100,000  to  eligible  individuals.  The 
appropriation  for  this  statute  in  FY  2000 
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is  $75  million,  of  which  up  to  $10 
million  may  be  used  for  administrative 
expenses.  Since  the  FY  2000 
appropriation  is  less  than  the  $750 
million  that  was  authorized  for  the 
Ricky  Ray  Hemophilia  Relief  Fund, 
there  are  insufficient  funds  at  this  time 
to  pay  all  individuals  we  believe  will  be 
eligible  (up  to  7.500)  a  $100,000 
payment.  We  will  pay  the  full  $100,000 
to  individuals  who  file  petitions  "in  the 
order  received"  until  all  appropriated 
funds  are  expended.  Further  petitions 
that  are  reviewed  and  determined  to  be 
eligible  will  remain  in  queue  for 
payment  from  subsequent 
appropriations.  The  FY  2000 
Supplemental  Appropriations  Bill 
requests  an  additional  $100  million  for 
the  Fund.  The  President's  budget  for  FY 
2001  proposes  $100  million,  of  which 
up  to  $10  million  may  be  used  for 
administrative  expenses,  for  the  Ricky 
Ray  Fund.  Assuming  funds  are  provided 
in  subsequent  years,  our  intention  is  to 
continue  the  payment  process  until  all 
eligible  petitions  have  been  paid  before 
the  Fund  expires  in  FY  2004,  as 
required  under  current  statute. 

Summary  of  Regulation 

This  regulation  can  be  conceptualized 
in  three  parts:  the  process  for  payment, 
the  documentation  required  to  prove 
eligibility,  and  the  reconsideration 
process. 

The  Process  for  Payment 

Given  the  fact  that  the  statute  requires 
payments  to  be  made  to  individuals 
who  file  petitions  "in  the  order 
received."  we  need  to  establish  a 
process  to  ensure  this  provision  is  met. 
First,  we  need  to  establish  a  date  on 
which  we  will  begin  to  accept  petitions. 
It  is  important  to  set  this  specific  date 
to  allow  all  eligible  individuals  an  equal 
opportunity  to  file.  We  are  establishing 
July  31,  2000,  as  the  first  day  we  will 
accept  petitions.  No  petition  sent  (i.e., 
postmarked)  earlier  will  be  accepted, 
and  we  will  return  any  petition 
postmarked  before  that  date.  The  fact 
that  someone  filed  a  Notice  of  Intent  in 
response  to  the  Federal  Register  notice 
of  March  24,  1999,  does  not  establish  a 
place  in  queue.  In  addition,  there  is  no 
need  to  file  a  Notice  of  Intent  before  a 
full  petition  is  filed.  As  noted  above,  the 
Notice  of  Intent  was  our  method  for 
preserving  the  right  to  file  in  case  funds 
were  not  appropriated  in  sufficient  time 
to  allow  for  a  reasonable  process  for 
filing  petitions  within  the  statutory 
deadline.  To  the  extent  feasible,  we 
hope  to  forward  a  copy  of  the  petition 
form  to  all  individuals  who  filed  a 
Notice  of  Intent. 


Since  we  have  only  enough  money 
under  this  year's  appropriation  to  pay  a 
relatively  small  number  of  eligible 
individuals,  we  need  to  establish  an 
equitable  process  to  determine  the 
"order  received."  We  are  establishing 
July  31,  2000,  as  the  date  on  which  we 
will  begin  to  accept  petitions.  Any 
petition  postmarked  on  that  date,  or 
stamped  by  a  commercial  carrier  or  the 
U.S.  Postal  Service  on  that  date,  will  be 
considered  as  "first  to  arrive."  Petitions 
postmarked  later  will  be  sorted  after 
those  postmarked  on  the  initial  date. 
Petitions  with  earlier  postmarks  will  be 
returned.  Furthermore,  no  private  meter 
postmarks  will  be  allowed  and,  to 
assure  fairness  to  all  petitioners,  we  will 
not  accept  hand-delivered  petitions. 

We  expect  that  there  will  be  many 
petitions  postmarked  on  the  initial  date. 
Therefore,  these  petitions  will  be  the 
"first  received."  To  ensure  fairness  in 
the  payment  process,  we  will  begin  a 
random  selection  procedure  to 
determine  the  order  in  which  petitions 
will  be  processed  among  the  "first 
received."  This  process  will  be 
equitable  to  allow  sufficient  time  for 
distant  mailings. 

It  is  our  intention  to  begin  to  select 
envelopes  containing  the  petitions  "first 
received"  in  a  random  manner  and 
begin  numbering  them  from  one  until 
all  are  nimibered.  We  will  continue  this 
procedure  for  petitions  postmarked  on 
later  days.  We  will  then  begin  with 
number  one  and  continue  to  process 
petitions  and  make  payments  as  long  as 
funds  are  available. 

Important  Notice 

The  process  described  above,  in  light 
of  limited  appropriations,  means  that 
those  who  file  complete  petitions  earlier 
will  be  paid  before  those  who  file  later 
or  who  file  without  complete 
documentation.  We  encourage  all 
potential  petitioners  to  complete  their 
petitions  and  to  compile  all  required 
documents,  so  that  they  can  have  their 
petitions  postmarked  on  or  as  close  to 
the  initial  date  as  possible. 

We  are  required  imder  the  statute  to 
determine  whether  a  petition  is  eligible 
for  payment  "not  later  than  120  days 
after  the  date  the  petition  is  filed."  We 
anticipate  receiving  thousands  of 
petitions  within  a  short  time.  We  cannot 
process  them  all  simultaneously  and 
have  insufficient  funds  to  pay  all 
petitions  that  are  processed.  Therefore, 
we  intend  to  implement  this  provision 
based  on  the  date  we  determine  that  a 
petition  is  complete. 

As  a  part  of  this  process,  if  we  open 
a  petition  and  determine  it  is 
incomplete,  we  will  notify  the  petitioner 
of  this  and  give  the  petitioner  60 


calendar  days  from  the  date  of 
notification  to  submit  the  missing 
information.  In  the  event  that  the 
petitioner  is  unable  to  secure  the 
required  documentation  to  complete  the 
petition,  the  petitioner  may  submit  a 
statement  to  the  Secretar>'  within  60 
calendar  days  which  shows  good  r^use 
why  the  required  legal  and/or  medical 
documentation  is  not  available.  If  the 
petition  is  completed  within  that 
timeframe  or  if  we  determine  that  the 
petitioner  has  provided  an  adequate 
showing  of  good  cause  for  not 
submitting  the  required  docvimentation, 
and  the  petitioner  is  eligible  for 
payment,  we  will  pay  that  petitioner 
based  on  the  number  assigned  in  the 
random  numbering  process.  If  the 
required  documentation  is  not  included 
even  after  the  opportunity  to  complete 
this  documentation  within  60  days,  or  if 
an  adequate  showing  of  good  cause  why 
the  documentation  is  unavailable  is  not 
provided,  the  petition  will  be  denied, 
subject  to  a  right  of  reconsideration. 
Any  subsequent  filing  of  a  petition  will 
result  in  that  petition  being  assigned  a 
new  nimiber  based  on  the  date  it  is 
postmarked. 

Filing  Deadlines 

First,  we  note  that  the  Ricky  Ray 
Hemophilia  Relief  Fund  Act  states  that 
the  Secretary  may  not  pay  a  petition 
unless  it  is  filed  within  3  years  after  the 
date  of  the  enactment  of  the  Act.  This 
statute  was  enacted  on  November  12, 
1998;  thus,  the  statuton,'  filing  deadline 
is  November  11,  2001.  However,  since 
November  11,  2001.  is  a  Sunday  and  is 
the  Veteran's  Day  holiday,  and  since 
November  12,  2001.  is  the  day  on  which 
Veteran's  Day  holiday  is  observed  by  the 
Federal  Government,  we  have  extended 
the  deadline  for  filing  a  petition  to 
Tuesday.  November  13.  2001. 

Second,  we  are  calling  special 
attention  to  the  deadline  for  filing  full 
petitions  as  it  relates  to  our  Notice  of 
Intent  procedures  described  in  the 
Federal  Register  of  March  24. 1999.  The 
Notice  of  Intent  was  described  in  that 
March  24  dociunent  as  satisf>'ing  the 
statutory'  filing  deadline  of  November 
11,  2001.  However,  as  noted  above,  that 
procediu^  was  an  interim  one  that  we 
developed  before  we  knew  whether 
Congress  would  provide  funds  to 
operate  the  program.  Now  that  we  have 
funds  for  paying  petitions  and  for 
operating  the  program,  we  are  able  to 
establish  a  procediu-e  which  requfres 
compliance  with  the  statutory  deadline. 
Therefore,  even  if  a  timely  Notice  of 
Intent  was  filed,  a  petitioner  must  file  a 
full  petition  by  the  November  13,  2001, 
deadline.  Furthermore,  any  individual 
who  has  not  filed  a  Notice  of  Intent 
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need  not  file  such  a  notice;  it  is  only  the 
filing  of  a  full  petition  that  will  establish 
eligibility  under  the  statute.  Finally, 
those  who  filed  a  Notice  of  Intent 
should  understand  that  their  place  in 
queue  for  processing  and  payment  will 
be  determined  by  the  date  of  submission 
of  their  full  petitions  and  will  not  be 
related  to  the  date  they  filed  their 
Notices  of  Intent  or  to  the  case  numbers 
assigned  to  those  notices. 

We  would  also  like  to  note  other 
deadlines  that  apply  under  the 
regulation.  First,  where  a  petitioner 
submits  a  petition  which  is  denied 
payment,  the  petitioner  may  file  a  new 
petition,  which  includes  documentation 
that  was  not  included  in  the  original 
petition.  The  deadline  for  filing  this 
new  petition  is  November  13,  2001 
Second,  where  a  petitioner  submits  a 
petition  and  the  Secretary  has  not  yet 
made  the  determination  whether  the 
petition  meets  the  requirements  of  the 
Act.  the  petitioner  may  supplement  the 
original  petition  with  additional 
documentation.  The  petitioner  may  file 
this  supplemental  documentation  at  any 
time  until  the  date  of  the  Secretary's 
determination.  Third,  where  a  survivor 
files  an  amendment  to  a  petition,  which 
is  required  when  a  petition  has  already 
been  submitted  but  the  petitioner  has 
died  before  payment  is  made,  the 
deadline  for  filing  this  amendment  is 
the  date  of  the  Secretary's  determination 
of  eligibility  or  the  date  of  payment, 
whichever  is  later  Survivors  must  file 
eunendments  to  petitions  in  order  to 
retain  the  original  assigned  order 
number  and  to  receive  payment  under 
the  Act. 

Documentation  Required 

It  is  extremely  important  to  establish 
the  medical  and  legal  documentation 
required  so  that  we  can  begin  to  make 
payments  to  individuals  who  are 
eligible  for  payment.  We  are  attempting 
to  balance  our  fiduciary  and 
accountability  responsibilities  with  our 
desire  to  impose  a  minimal  burden  on 
those  who  file  a  petition.  We  are 
therefore,  providing  two  options  to  meet 
the  medical  documentation 
requirement  The  first  is  medical 
records,  test  results,  prescription 
information,  or  other  documentation 
deemed  credible  by  the  Secretary 
(which  may  include,  but  is  not  limited 
to,  infusion  logs  and  packing  slips).  The 
second  is  a  sworn  affidavit  by  a  doctor 
or  nurse  practitioner  verifying  that  the 
relevant  medical  requirements  have 
been  satisfied.  We  are  also  requiring  a 
variety  of  legal  documents  from  most 
petitioners.  We  encourage  all  petitioners 
to  consult  the  Petition  Documentation 
Checklist  to  determine  the  specific 


documentation  required  for  each 
petition. 

A.  Persons  with  HIV 

The  terms  used  below  refer  to  the 
relationship  to  the  individual  with  a 
blood-clotting  disorder  and  HIV. 

1  To  prove  an  individual  with  a 
blood-clotting  disorder  is  eligible  for 
payment,  the  petition  must  include 
medical  documentation  that  the 
individual  had  a  blood-clotting 
disorder,  such  as  hemophilia,  and  was 
treated  with  antihemophilic  factor  at 
any  time  between  )uly  1.  1982,  and 
December  31,  1987,  and  contracted  an 
HIV  infection. 

2.  For  lawful  spouses  with  HIV  who 
are  filing,  in  addition  to  the  medical 
documentation  for  the  individual  with  a 
blood-clotting  disorder,  the  petition 
must  include  evidence  of  marriage 
consisting  of  a  marriage  certificate  or 
other  proof  of  a  lawful  marriage  and 
proof  that  the  spouse  has  HIV. 

3  For  former  lawful  spouses  with 
HIV,  we  are  requiring  the  medical 
documentation  for  the  individual  with  a 
blood-clotting  disorder,  proof  that  he  or 
she  was  married  to  the  individual  with 
a  blood-clotting  disorder  at  any  time 
after  the  individual's  treatment  with 
antihemophilic  factor  (the  date  of 
treatment  must  have  been  between  July 
1.  1982.  and  December  31,  1987),  proof 
of  the  termination  of  the  marriage  (such 
as  a  divorce  certificate),  and  medical 
documentation  which  shows  with 
reasonable  certainty  that  the  former 
spouse  contracted  HIV  from  the 
individual  with  a  blood-clotting 
disorder. 

4.  For  the  child  with  HIV  who  is  filing 
(or  for  whom  a  personal  representative 
is  filing)  because  the  parent  is  or  was 
one  of  the  persons  described  above,  in 
addition  to  medical  documentation  for 
the  individual  with  a  blood-clotting 
disorder,  we  are  requiring  a  birth 
certificate  or  other  proof  that  the  person 
filing  is,  in  fact,  the  child  of  an 
individual  with  a  blood-clotting 
disorder  or  his  or  her  spouse  or  former 
spouse,  a  marriage  certificate  or  other 
proof  of  a  lawful  marriage  between  the 
individual  with  a  blood-clotting 
disorder  and  his  spouse  or  former 
spouse,  and  medical  documentation  that 
the  child  acquired  HIV  infection 
through  perinatal  transmission  from  the 
individual  with  a  blood-clotting 
disorder  or  his  or  her  former  spouse. 

B  Survivors  of  Persons  with  HIV 

1.  For  the  surviving  spouse  of  a 
person  with  HIV,  in  addition  to  the 
medical  and  legal  documentation  for  the 
person  with  HIV,  we  are  requiring 
evidence  of  the  death  of  the  person  with 


HIV,  evidence  of  a  lawful  marriage,  and 
a  sworn  statement  that  they  were 
married  at  the  time  of  the  death  of  the 
person  with  HIV. 

2.  For  the  surviving  child/children  of 
a  person  with  HIV,  in  addition  to  the 
medical  and  legal  documentation  for  the 
person  with  HIV,  we  are  requiring 
evidence  of  the  death  of  the  person  with 
HIV,  evidence  that  the  petitioner  is,  in 
fact,  the  child  or  stepchild  of  the  person 
with  HIV,  and  a  sworn  statement  that 
either  states  that  there  are  no  other 
survivors  eligible  for  payment  or 
provides  information  about  others  who 
are  eligible. 

3.  For  the  surviving  parent  of  a  person 
with  HIV.  in  addition  to  the  medical 
and  legal  documentation  for  the  person 
with  HIV.  we  are  requiring  proof  of  the 
death  of  the  person  with  HIV.  evidence 
to  prove  that  the  petitioner  is.  in  fact, 
the  parent,  and  a  sworn  statement  that 
either  states  that  there  are  no  other 
survivors  eligible  for  payment  or 
provides  information  about  others  who 
are  eligible. 

In  cases  in  which  more  than  one  [i.e., 
multiple)  surviving  children  or 
surviving  parents  are  filing,  they  may 
file  one  petition  form  jointly,  which  will 
contain  the  required  documentation  for 
all  survivors,  or  they  can  file  separate 
petition  forms,  which  together  will 
contain  all  of  the  required 
documentation  for  all  survivors.  In 
either  case,  survivors  who  have 
submitted  all  required  documentation 
and  are  otherwise  eligible  for  payment 
under  the  Act.  will  be  paid  their  share(s) 
of  the  payment.  Payment  share(s)  for 
multiple  surviving  children  or  surviving 
parents  who  do  not  submit  the  required 
documentation  will  remain  in  the  Fund 
until  such  time  as  they  complete  their 
petitions  by  submitting  such 
documentation  or.  if  they  have  not 
submitted  the  documentation  until  the 
time  that  the  Fund  terminates,  will 
revert  back  to  the  Treasury. 

Petitioners  Who  Filed  Claims  Under  the 
Factor  Concentrate  Settlement 

We  expect  that  many  petitioners  have 
previously  filed  claims  under  the 
"Factor  Concentrate  Settlement"  (that 
is.  under  the  class  settlement  in  the  case 
of  Susan  Walker  v.  Bayer  Corporation, 
et  al.).  In  order  for  these  petitioners  to 
satisfy  the  documentation  requirements, 
they  may  submit  original  or  duplicate 
copies  of  the  documents  submitted  in 
the  class  action.  However,  while  the 
settlement  documents  may  be 
submitted,  they  do  not  necessarily  meet 
all  of  the  documentation  requirements 
under  the  Ricky  Ray  Hemophilia  Relief 
Fund  Act.  Thus,  if  the  documents 
submitted  in  the  class  action  do  not 
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consist  of  all  documentation  required 
under  the  Act,  these  petitioners  must 
submit  additional  documentation  in 
order  to  establish  eligibility  under  the 
Act. 

The  Reconsideration  Process 

Every  individual  who  filed  a  petition 
and  is  denied  payment  may  ask  for  a 
reconsideration.  The  request  must  be 
sent  to  the  Deputy  Associate 
Administrator  for  Health  Professions. 
Health  Resources  and  Services 
Administration,  at  the  address 
designated  in  the  regulation.  The 
request  must  be  received  by  the 
Department  within  60  calendar  days  of 
the  date  the  Department  denied 
payment.  The  request  should  state  the 
reasons  for  the  reconsideration,  but  may 
not  include  any  additional 
documentation  not  previously  provided. 
The  Deputy  Associate  Administrator 
will  convene  a  panel  to  review  all 
requests.  The  panel  will  consist  of  three 
individuals  who  are  independent  of  the 
Ricky  Ray  Program  Office  and  who  are 
qualified  to  evaluate  the  petitions.  The 
panel  will  review  the  case  and  make  a 
recommendation  to  the  Deputy 
Associate  Administrator,  who  will 
review  the  recommendation  and  make  a 
final  determination  as  to  whether  or  not 
the  petitioner  is  eligible  for  payment.  If 
the  petition  is  deemed  eligible  for 
payment,  it  will  be  processed  as  soon  as 
practicable  in  accordance  with  available 
funds. 

Assistance  Available  to  the  Public 

The  Ricky  Ray  Program  office  will 
respond  to  inquiries  from  petitioners 
and  other  individuals  regarding  program 
policies  and  Trust  Fimd  status,  as  well 
as  questions  relating  to  the  content, 
format  and  procedure  for  filing  a  full 
petition.  This  information  may  be 
obtained  by  telephoning  the  Ricky  Ray 
Program  Office  at  1-888-496-0338 
between  the  hours  of  8:30  a.m.  and  5 
p.m.  (Eastern  Standard  Time).  This  is  a 
toll-free  number.  Interested  parties  may 
also  contact  the  Program  office  by 
regular  or  electronic  mail.  The  e-mail 

address  is  Rray program@hrsa.gov. 

Additional  program  information, 
including  downloadable  versions  of  all 
forms  needed  to  file  a  petition,  may  be 
obtained  at  the  Ricky  Ray  Program 
Office  website  located  at  http:// 
www.hrsa.gov/bhpr/rickyray.  The 
website  will  be  regularly  updated. 

Justification  for  Omittiiig  Notice  of 
Proposed  Rulemaking 

The  Department  has  decided  to  issue 
this  document  as  an  interim  final 
regulation  with  a  comment  period  of  30 
days  after  publication  in  the  Federal 


Register.  Under  5  U.S.C.  553(b).  the 
Secretary  has  determined  that  it  is 
contrary  to  the  public  interest  to  follow 
proposed  rulemaking  procedures  before 
issuance  of  these  regulations.  We  make 
this  finding  for  the  following  reasons: 

The  purpose  of  the  statute  is  to 
provide  compassionate  payments  to 
individuals  with  blood-clotting 
disorders  and  HIV,  to  certain  other 
individuals,  and  to  their  survivors. 
These  are  individuals  with  significant 
medical  and  other  financial  needs,  and 
a  delay  in  their  ability  to  obtain  the 
compassionate  payments  to  which  they 
are  entitled  would  be  inconsistent  with 
the  statutory  purpose,  with  their  needs, 
and  thus,  with  the  public  interest.  In 
addition,  should  any  such  individual 
die  without  one  of  the  survivors 
described  in  the  statute,  no  payment  is 
permitted  to  be  made  to  that 
individual's  estate.  The  sooner  the  rule 
becomes  effective,  the  more  eligible 
individuals  will  be  able  to  recover  the 
statutory  payment. 

In  addition,  we  believe  that  the 
streamlined  filing  procedures  provided 
for  by  this  rule  will  impose  a  minimal 
burden  on  petitioners  and  thus  should 
not  result  in  any  controversy. 
Nevertheless,  we  are  providing  for  a  30- 
day  comment  period  which  will  expire 
30  days  before  the  effective  date  of  the 
rule  specified  above.  Thus,  should  we 
receive  any  significant  comments  that 
would  cause  us  to  revise  this  rule  in  any 
way  that  would  affect  the  filing  of  the 
petitions,  we  will  be  able  to  do  so,  or  to 
advise  potential  petitioners  of  our  intent 
to  do  so,  before  they  take  any  final 
action  to  file. 

Eoonomic  and  Regulatory  Impact 

Executive  Order  12866  directs 
agencies  to  assess  all  costs  and  benefits 
of  available  regulatory  alternatives  and. 
when  rulemaking  is  necessary,  to  select 
regulatory  approaches  that  provide  the 
greatest  net  benefits  (inducing  potential 
economic,  environmental,  public  health, 
safety  distributive  and  equity  effects).  In 
addition,  imder  the  Regulatory 
Flexibility  Act  (RFA)  of  1980,  if  a  rule 
has  a  significant  economic  effect  on  a 
substantial  number  of  small  entities,  the 
Secretary  must  specifically  consider  the 
economic  effect  of  the  rule  on  small 
entities  and  analyze  regulatory  options 
that  could  lessen  the  impact  of  the  rule. 

Executive  Order  12866  requires  that 
all  regulations  reflect  consideration  of 
alternatives,  of  costs,  of  benefits,  of 
incentives,  of  equity,  and  of  available 
information.  Regulations  must  meet 
certain  standards,  such  as  avoiding  an 
unnecessary  burden.  Regulations  which 
are  "significant"  because  of  cost, 
adverse  effects  on  the  economy, 


inconsistency  with  other  agency  actions, 
effects  on  the  budget,  or  novel  legal  or 
policy  issues,  require  special  analysis. 

The  Department  has  determined  that 
resources  to  implement  this  rule  are 
required  only  of  petitioners  in 
submitting  their  petitions  and  of  the 
Department  in  reviewing  them. 
Therefore,  in  accordance  with  the  RFA 
of  1980,  and  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996,  which  amended  the  RFA,  the 
Secretary'  certifies  that  this  rule  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  Secretary  has  also  determined  that 
this  rule  does  not  meet  the  criteria  for 
a  major  rule  as  defined  by  Executive 
Order  12866  and  would  have  no  major 
effect  on  the  economy  or  Federal 
expenditures. 

We  have  determined  that  the  rule  is 
not  a  "major  rule"  within  the  meaning 
of  the  statute  providing  for 
Congressional  Review  of  Agency 
Rulemaking,  5  U.S.C.  801.  We  have 
made  this  decision  because  Congress, 
not  the  Department,  determined  the 
amount  of  compensation  to  be  disbursed 
to  eligible  petitioners  imder  the  Act.  In 
promulgating  this  rule,  the  Department 
is  not  exercising  any  discretion  as  to  the 
amount  of  money  given  to  petitioners 
deemed  eligible  under  the  Act. 

Nor  on  the  basis  of  family  well-being 
will  the  provisions  of  this  rule  for  the 
payment  of  awards  to  petitioners  affect 
the  following  family  elements:  family 
safety,  family  stability;  marital 
commitment;  parental  rights  in  the 
education,  nurture  and  supervision  of 
their  children;  family  functioning, 
disposable  income  or  poverty;  or  the 
behavior  and  personal  responsibility  of 
youth,  as  determined  under  section 
654(c)  of  the  Treasury  and  General 
Government  Appropriations  Act  of 
1999.  This  rule  does  not  have  an  effect 
on  disposable  income  because  it 
provides  compassionate  payments  to 
eligible  petitioners  without  imposing  a 
corresfMjnding  burden  on  petitioners. 

Paperwork  Reduction  Act  of  1995 

In  accordance  with  section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  (PRA)  of  1995,  the 
Department  is  required  to  solicit  public 
comments,  and  receive  final  Office  of 
Management  and  Budget  (OMB) 
approval,  on  any  information  collection 
requirements  set  forth  in  rulemaking.  As 
indicated,  in  order  to  implement  the 
Ricky  Ray  Hemophilia  Relief  Fund  Act 
of  1998,  certain  information  is  required 
as  set  forth  in  §§  130.20,  130.21,  130.22, 
130.23,  130.30,  and  130.31  in  this  rule. 

In  accordance  with  the  PRA,  we  are 
submitting  to  OMB  at  this  time  the 
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following  requiroments  for  seeking 
emergency  review  of  these  provision.s. 
We  are  requesting  an  emergencv  review 
because  the  data  collection  and 
reporting  of  this  information  is  needed 
before  the  expiration  of  the  normal  time 
limits  under  OMB's  regulations  at  5  CFK 
part  1320.  to  ensure  the  timelv 
availability  of  data  as  necessary  to 
ensure  payment  to  eligible  petitioners. 
Delaying  the  data  collection  would 
delay  implementation  of  the  statiitorv 
purpose  of  providing  c(mipassionate 
payments  to  individuals  with  blood- 
clotting  disorders  and  HIV.  to  certain 
other  persons,  and  to  their  survivors  It 
is  clear  that  eligible  petitioners  have 
significant  medical  and  financial  needs. 
and  the  emergencv  review  will 
minimize  any  delay  in  their  ability  to 
obtain  the  compassionate  payments  to 
which  they  are  entitled  in  accordance 
with  the  statutory  purpose.  Further,  by 
statute,  if  an  individual  dies  before 
receiving  payment  and  there  is  no 


eligible  survivor,  as  described  in  the 
statute,  the  $100,000  will  revert  to  the 
Trust  Fund.  Implementing  this 
rfjgulation  and  making  payments  as 
soon  as  possible  will  ensure  that 
Congress'  intent  in  making 
compassionate  payments  to  eligible 
individuals  will  be  implemented,  to  the 
e.xtent  possible.  We  are  requesting 
(DMBs  review  and  approval  of  this 
collection  within  15  days  from  the  date 
of  publication  of  this  rule,  with  a  180- 
day  approval  period.  Written  comments 
and  recommendations  will  be  accepted 
from  the  public  if  received  by  the 
individual  designated  below  within  13 
days  from  the  date  of  publication  of  this 
rule.  During  this  180-day  approval 
period,  we  will  publish  a  separate 
Federal  Register  notice  announcing  the 
initiation  of  an  extensive  60-dav  agency 
review  and  public  comment  period  on 
the  requirements  set  forth. 

Collection  of  Information:  The  Ricky 
Ray  Hemophilia  Relief  Fund  Program. 


Description  of  Respondents: 
Individuals  who  have  an  HIV  infection 
and  have  any  form  of  blood-clotting 
disorder,  such  as  hemophilia,  and  were 
treated  with  antihemophilic  factor  at 
any  time  between  July  1,  1982,  and 
December  31.  1987.  The  spouse  and 
former  spouse  of  such  individuals  who 
acquired  HIV  from  that  individual 
qualify  for  payment,  and  children  who 
acquired  HIV  through  perinatal 
transmission  from  an  eligible  parent 
also  qualif\-.  In  addition  to  these 
individuals,  certain  survivors  also 
qualify. 

Estimated  Annual  Reporting:  The 
estimated  annual  reporting  for  this  data 
collection  is  three  hours  for  completing 
the  petition  and  providing  supporting 
documentation  and  one  hour  for  the 
physician  documentation.  The 
estimated  annual  response  burden  is  as 
follows: 


Form 

Numtier  of 

respondents  * 

1 

Responses 
per  respond- 
ent 

Hourly 
response 

Total  burden 
hours 

Wage  rate 

Total  hour  cost 

Petition    Form    and    Supporting    Docu- 
mentation 
Physician  Documentation    

5.000 ; 
1.000 ! 

1 

1 

3 

1 

15.000 
1.000 

$15 
40 

$225,000 

40.000 

Total  

6,000  1  

16,000 

■ 

265.000 

vembe 


It  IS  estiniated  that  no  more  than  7.500  individuals  would  be  eligible  for  payment  under  the  statute,  and  all  petitions  must  be  submitted  by  No 
iber  13,^001    The  burden  estimate  in  this  table  is  calculated  by  annualizing  the  predicted  number  of  respondents  over  an  18-month  penod  ir 


which  a  petition  may  be  filed   Approximately  6  000  of  these  eligible  individuals  may  have  existing  documentation  resulting  from  the  class  settle 
ment  Susan  Walker  v   Bayer  Corporation  el  al  »  <=    <= 


The  annual  burden  estimate  includes 
the  time  required  to  review  and 
complete  the  petition  as  well  as  the  time 
to  obtain  and  provide  further  medical 
and  legal  documentation  of  eligibility. 
Comments  on  this  information 
collection  activity  should  be  sent  to 
Wendy  A  Taylor.  OMB  Desk  Officer. 
Office  of  Management  and  Budget, 
Room  10235,  New  Executive  Office 
Building.  725  17th  Street,  NW.. 
Washington,  DC  20053:  FAX:  (202)  395- 
6974. 

List  of  Subjects  in  42  CFR  Part  130 

Blood  diseases.  Federal  aid  programs. 
HIV/AIDS.  Indemnity  payments. 
Reporting  and  recordkeeping 
requirements 

Dnttrii    .April  2h.  2000. 

Claude  Far!  Knx. 

\diuu\t'itrinnr  Ih-allh  Ifrsiiiin  t's  iind  Srr^ii  c. 
.■\iimini-.lnitii'n 

,\li(iriiv.Mi    M,i\   ij,  J0(i(). 
Donna  E.  Shalula. 
Sfi  Tftary 

For  the  reasons  stated  above, the 
Department  of  Health  and  Human 


Services  adds  to  Chapter  I  of  Title  42 
CFR.  a  new  Subchapter  L.  and  within 
Subchapter  L  a  new  Part  130  to  read  as 
follows: 

SUBCHAPTER  L-COMPASSIONATE 
PAYMENTS 

PART  130— niCKY  RAY  HEMOPHILIA 
RELIEF  FUND  PROGRAM 

Subpart  A — General  Proviaiona 

1  iU  1      PurposH. 

1  iO  J.     Detuiitions. 

110  i     .Amount  of  pdvinenl.s 

Sut>part  B— Criteria  for  Eligibility 

130,10     Whri  i.s  pliglbje  for  pavmnnt  uncitr 

lh«  Alt— living  persons  with  HIV 
1  )0  1 1     Who  IS  eiijjiblt'  for  (lavrnt-nl  iiniinr 

thf  .\(  f — survivors  of  persons  with  HIV 

Subpart  C — Documentation  Required  for 
Complete  Petltiona 

1  til  J(i     Korm  of  riiHiiical  documentation. 
1  *0  J  1      Wh,it  doi  iiniHiitdtitin  is  reijuired  for 

petitions  filed  hv  livip^^  j)ersons  with 

HIV 
1  IU-J2      VVh.il  lioi  uinenttiliDii  is  recjuired  for 

pelilions  filed  hv  survuors  of  persons 

with  HIV,  which  are  filed  in  cases  where 


the  person  wiih  HIV  dies  before  filing  a 
petition' 
130  23     What  documentation  is  required  for 
.imendments  to  petitions,  which  are  filed 
by  survivors  of  persons  with  HIV 

Subpart  D — Procedurea  for  Filing  and 
Paying  Complete  Petltiona 

1)0, to     Who  mav  file  a  petition  for  payment 

or  an  amendment  to  a  petition? 
130  31     How  and  when  is  a  petition  for 

payment  filed.' 
130.32     How  and  when  will  the  Secretary 

determine  the  order  of  receipt  of 

petitions' 
130  33     How  will  the  Secretary  determine 

whether  a  petition  is  complete' 
130.34     How  will  the  Secretary  determine 

whether  to  pay  a  petition? 
130  35     How  and  when  will  the  Secretary 

pay  a  petition' 

Subpart  E — Reconaideration  Procedurea 

130.40     Reconsideration  of  denial  of 
petitions. 

Subpart  F — Attorney  Feea 

130  50     Limitation  on  agent  and  attorney 

teifs 
.\PPF\D1X  .^  TO  PART  1 3l>— DKFINITION 

OF  HIV  I.NKKCrriON  OR  HIV 
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APPENDIX  B  TO  PART  ISO- 
CONFIDENTIAL  PHYSICIAN  OR  NURSE 
PRACTITIONER  AFFIDAVIT 

APPENDIX  C  TO  PART  130—  PETITION 
FORM.  PETITION  INSTRUCTIONS. 
AND  DOCUMENTATION  CHECKLIST 

Authoritv:  Sees.  101-108  of  Pub.  L.  105- 
369.  112  Stat.  3368  (42  U.S.C.  300c-22  note): 
sec.  215  of  the  Public  Health  Service  Act  ('?2 
U.S.C.  216). 

Subpart  A — General  Provisions 

§  1 30.1     Purpoae. 

This  part  establishes  criteria  and 
procedures  for  implementation  of  the 
Ricky  Ray  Hemophilia  Relief  Fund  Act 
of  1998  (the  Act).  This  statute  provides 
for  compassionate  payments  to  certain 
individuals  with  blood-clotting 
disorders,  such  as  hemophilia,  who 
contracted  human  immunodeficiency 
virus  (HIV)  due  to  contaminated 
antihemophilic  factor  within  a  specified 
time  period,  as  well  as  to  certain 
persons  who  contracted  HIV  from  these 
individuals.  In  the  event  the  individual 
eligible  for  payment  is  deceased,  the  Act 
also  provides  for  payments  to  certain 
survivors  of  this  individual. 

§130.2    Definitions. 

As  used  in  this  part: 

(a)  Act  means  the  Ricky  Ray 
Hemophilia  Relief  Fund  Act  of  1998.  42 
U.S.C.  300C-22  note,  as  amended. 

(b)  Antihemophilic  factor  means  any 
blood  product  (including,  but  not 
limited  to.  fresh  frozen  plasma, 
cn'oprecipitate,  factor  VllI  concentrate, 
and  factor  IX  concentrate)  used  to  treat 
a  blood-clotting  disorder. 

(c)  Blood-clotting  disorder  means  a 
disorder  (including,  but  not  limited  to. 
hemophilia  and  von  \Villebrand"s 
disease)  in  which  the  blood  does  not 
clot  normally,  usually  resulting  in 
prolonged  bleeding. 

(d)  Child  with  HIV  means  the 
individual  described  in  §  130.10(c). 

(e)  Former  lawful  spouse  means  a 
person  to  whom  an  individual  described 
in  §  130.10(a): 

(1)  Was  married  according  to  the  laws 
of  the  place  where  the  person  resided  at 
any  time  after  the  date  of  the 
individual's  treatment  with 
antihemophilic  factor  (this  date  of 
treatment  must  have  been  between  July 
1.  1982.  and  December  31.  1987):  and 

(2)  Is  no  longer  married. 

(f)  Former  lawful  spouse  with  HA' 
means  the  individual  described  in 

§  130.10(b)(2). 

(g)  Fund  means  the  "Ricky  Ray 
Hemophilia  Relief  Fund."  which  is  a 
Trust  Fund  established  in  the  Treasun,- 
of  the  United  States  and  administered 
by  the  Secretary  of  the  Treasury'. 

(h)  Hemophilia  means  a  bleeding 
disorder  in  which  a  clotting  factor 


(including,  but  not  limited  to.  factors 
VIII  or  IX)  is  missing  or  does  not 
diinction  normally. 

(i)  HIV  infection  or  HFV  means  any  of 
the  following: 

(1)  For  individuals  diagnosed  with  the 
HIV  infection  at  any  age,  including 
infants:  the  presence  of  an  opportunistic 
disease  characteristic  of  AIDS,  sufficient 
to  satisfy  the  definition  of  HIV  infection 
as  set  forth  in  Appendix  A  to  this  part: 
or 

(2)  For  individuals  diagnosed  with  the 
HI\'  infection  at  over  15  months  of  age: 
the  presence  of  laboratory  evidence  of 
HIV  based  on  identification  of: 

(i)  HIV  antibodies; 
(ii)  HIV  viral  antigens; 
(iii)  HIV  viral  cultures;  or 
(iv)  Plasma  HIV  RNA:  or 

(3)  For  infants  diagnosed  with  the  HIV 
infection  due  to  perinatal  transmission 
at  or  before  15  months  of  age: 
identification  of  the  presence  of  HIV  by 
a  positive  virologic  test  (i.e.,  detection  of 
HIV  by  culture.  HIV  antigen,  or  HIV 
DNA  or  RNA  polymerase  chain  reaction 
IPCRl). 

(j)  Individual  with  a  blood-clotting 
disorder  and  HW  means  the  individual 
described  in  §  130.10(a). 

(k)  Lawful  spouse  means  a  person  to 
whom  an  individual  described  in 
§  130.10(a)  is  married  according  to  the 
laws  of  the  place  where  the  person 
resides  on  the  date  the  petition  is  filed. 
If  the  laws  of  the  place  where  the  person 
resides  consider  an  individual  who  is 
legally  separated  or  in  a  common  law- 
marriage  to  be  married,  then  such  a 
person  is  a  lawful  spouse. 

(1)  Lavxful  spouse  with  HA'  means  the 
individual  described  in  §  130.10(b)(1). 

(m)  Perinatal  transmission  means 
transmission  of  HIV  infection  from 
mother  to  child  that  occurs  during 
pregnancy,  delivery,  or  breastfeeding. 

(n)  Personlsl  with  HI\'  means  all  of 
the  individuals  described  in  §  130.10(a). 
(b)  or  (c). 

(o)  Place  means  any  State  of  the 
United  States  of  America,  the  District  of 
Columbia,  and  United  States  territories, 
commonwealths,  and  possessions. 

(p)  Secretary  means  the  Secretan*  of 
Health  and  Human  Services  and  any 
other  officer  or  employee  of  the 
Department  to  whom  the  authority 
involved  has  been  delegated. 

§  1 30.3    Amount  of  payments. 

If  there  are  sufficient  amounts  in  the 
Fund  to  make  payments,  the  Secretary 
will  make  a  single  payment  of  $100,000 
to  eligible  individuals,  as  defined  in 
accordance  with  subpart  B  of  this  part. 


Subpart  B — Criteria  for  Eligibility 

§  1 30.1 0    Who  is  eligible  for  payment  under 
ttie  Act — living  persons  with  HIV. 

The  following  individuals  are  eligible 
for  payment  under  the  Act  if  they  are 
living  at  the  time  that  payment  is  to  be 
made  on  a  petition  and  have  an  HIV 
infection: 

(a)  An  individual  who  has  any  form 
of  blood-clotting  disorder,  such  as 
hemophilia,  who  was  treated  with 
antihemophilic  factor  at  any  place 
defined  in  §  130.2(o).  or  at  any 
diplomatic  area  or  military  installation 
of  the  United  States,  at  any  time  during 
the  time  period  from  July  1,  1982,  to 
December  31.  1987, 

(b)  An  individual  who  is: 

(1)  The  lawful  spouse  of  the 
individual  with  a  blood-clotting 
disorder  and  HIV:  or 

(2)  The  former  lawful  spouse  of  the 
individual  with  a  blood-clotting 
disorder  and  HIV.  if  the  former  lawful 
spouse  can  assert  with  reasonable 
certainty,  through  medical 
documentation,  transmission  of  HIV 
from  the  individual  wiih  a  blood- 
clotting  disorder  and  HI\'. 

(c)  An  individual  who  acquired  th*' 
HIV  infection  through  perinatal 
transmission  from  a  parent  who  is  the 
individual  with  a  blood-clotting 
disorder  and  HIV.  the  lawful  spouse 
with  HIV  or  the  former  lawful  spouse 
with  HIV. 

§130.11     Who  Is  eligible  for  payment  under 
the  Act— survivors  of  persons  with  HIV. 

(a)  Sur\iyors  of  persons  with  HIV,  as 
described  in  §  130.10.  are  eligible  for 
payment  under  the  Act  if: 

(1)  The  person  with  HIV  dies  before 
filing  a  petition  under  the  Act.  In  this 
case,  an  eligible  survivor  may  file  a 
petition  as  a  sun'ivor  of  the  person  with 
HIV,  as  set  forth  in  §  130.22:  or 

(2)  The  person  w  ith  HIV  has  filed  a 
petition  under  the  Act.  but  dies  before 
payment  is  made.  In  this  case,  an 
eligible  sur\'iyor  must  file  an 
amendment  to  the  petition  in  order  to 
retain  the  assigned  order  number  and  to 
receive  payment  under  the  Act.  as  set 
forth  in  §130.23. 

(b)  Payments  to  sur\ivors  shall  be 
made  in  the  following  order: 

(1)  If  the  person  with  HIV  is  surx'ived 
by  a  spouse  who  is  living  at  the  time  of 
payment,  the  payment  shall  be  made  to 
the  surviving  spouse  [hereinafter 
referred  to  as  "the  suniving  spouse"). 

(2)  If  the  person  with  HIV  is  not 
survived  by  a  living  spouse,  the 
payment  shall  be  made  in  equal  shares 
to  all  children  of  the  individual  who  are 
living  at  the  time  of  payment 
(/rere/na/fer  referred  to  as  "the  surviving 
child/children"). 
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(3)  If  the  person  with  HIV  i.s  not 
survived  by  a  spouse  or  c:hildren  who 
are  living  at  the  time  of  payment,  the 
payment  shall  be  made  in  e(jual  shares 
to  the  parents  of  the  individual  who  are 
living  at  the  time  of  payment 
(/lere/nu/fer  referred  to  as  "the  surviving 
parent(s))' 

(c)  If  the  person  with  HIV  is  not 
survived  at  the  time  payment  is  to  b«' 
made  by  any  of  the  survivors  listed  in 
paragraph  (b)  of  this  section,  no 
payments  will  be  made  for  the  person 
with  HIV  and  the  payment  will  revert 
back  to  the  Fund 

(d)  For  purposes  of  this  section,  the 
following  definitions  apply: 

( 1 )  The  term  spouse  means  a  person 
who  was  lawfully  married  to  the  person 
with  HIV  according  to  the  laws  of  the 
place  where  the  person  resided  at  the 
time  of  death. 

(2)  The  term  child  includes  a 
recognized  natural  child,  a  stepchild 
who  lived  with  the  person  with  HIV  in 
a  regular  parent  child  relationship,  and 
an  adopted  child. 

(3)  The  term  pan-iit  includes  fathers 
and  mothers  through  adoption 

Subpart  C— Documentation  Raqulrad 
fof  Complate  Petitions 

f  130.20    Form  of  m«dlcal  documentation. 

In  all  instances  m  whic  h  medical 
documentation  is  referred  to.  medical 
documentation  may  be  submitted  in  the 
following  forms: 

(a)  Copies  of  relevant  portions  of 
medical  records,  records  maintained  bv 
a  physician,  nurse,  or  other  licen.sed 
health  care  provider,  test  results, 
prescription  information,  or  other 
documentation  deemed  credible  by  the 
Secretarv:  or 

(b)  An  affidavit,  signed  under  penalty 
of  perjury,  by  a  physician  or  nurse 
practitioner,  verifying  that  the  medical 
criteria  necessary  for  a  petitioner  to  be 
eligible  for  payment  under  the  Act  are 
satisfied.  Such  an  affidavit  must  include 
the  physician  or  nurse  practitioners 
State  and  license  number  A  sample 
affidavit  is  set  forth  at  Appendix  B  to 
this  part. 

S 1 30.21     What  documentation  la  raqulrad 
for  petttlona  filad  by  living  paraona  with 
HIV? 

The  following  rules  apply  to  all 
petitions  filed  by  persons  with  HIV: 

(a)  All  petitions  filed  under  the  Act 
must  include  written  medical 
documentation  showing  the  following: 

(1)  That  the  individual  described  in 

§  130.10(a)  has  (or  had)  a  blood-clotting 
disorder,  such  as  hemophilia; 

(2)  That  the  individual  with  a  blood- 
clotting  disorder  and  HIV  was  treated 


with  antihemophilic  factor  at  any  time 
between  [uly  1,  1982,  to  December  31, 
19fl7;and 

(3)  That  the  individual  with  a  blood- 
clotting  disorder  and  HIV  has  (or  had) 
an  HIV  infection  under  any  of  the 
criteria  set  out  in  the  definition  of  HIV 
infection  at  §  130.2(i) 

(b)  The  individual  Petitions  filed  by 
the  individual  with  a  blood-clotting 
disorder  and  HIV  need  only  include  the 
documentation  described  in  paragraph 
(a)  of  this  section. 

(c)  The  lawful  spouse  Petitions  filed 
by  the  lawful  spouse  with  HIV  must 
include  the  following  written 
documentation: 

(1)  The  documentation  described  in 
paragraph  (a)  of  this  section; 

(2)  Medical  documentation  showing 
that  the  lawful  spouse  with  HIV  has  an 
HIV  infection;  and 

(3)  A  marriage  certificate  or  other 
proof  of  a  lawful  marriage,  which  shows 
that  the  lawful  spouse  with  HIV  and  the 
individual  with  a  blood-clotting 
disorder  and  HIV  an>  married. 

(d)  The  former  lawful  spouse 
Petitions  filed  by  the  former  lawful 
spouse  with  HIV  must  include  the 
following  written  documentation: 

(1)  The  documentation  described  in 
paragraph  (a)  of  this  section; 

(2)  Medical  documentation  showing 
that  the  former  lawful  spouse  with  HIV 
has  an  HIV  infection; 

(3)  A  marriage  certificate  or  other 
proof  of  a  lawful  marriage,  which  shows 
that  the  former  lawful  spouse  with  HIV 
and  the  individual  with  a  blood-clotting 
disorder  and  HIV  were  married  at  any 
time  af^er  the  date  of  the  individual's 
treatment  with  antihemophilic  factor 
(this  date  of  treatment  must  have  been 
between  |ulv  1,  1982.  to  December  31, 
1987); 

(4)  A  divorce  certificate  or  other  proof 
of  termination  of  the  marriage  between 
the  former  lawful  spouse  with  HIV  and 
the  individual  with  a  blood-clotting 
disorder  and  HIV;  and 

(5)  Medical  documentation  which 
shows  with  reasonable  certainty  that  the 
former  lawful  spouse  with  HIV 
contracted  HIV  from  the  person  with  a 
blood-clotting  disorder  and  HIV 

(e)  The  child.  Petitions  filed  by  the 
child  with  HIV  must  include  the 
f(j|lowing  written  documentation: 

(1)  The  documentation  described  in 
paragraph  (a)  of  this  section; 

(2)  Medical  documentation  showing 
that  the  child  with  HIV  has  an  HIV 
infection, 

(3)  A  birth  certificate  or  other  proof, 
which  shows  that  the  child  with  HIV  is 
the  child  of: 

(i)  The  individual  with  a  blood- 
clotting  disorder  and  HfV; 


(ii)  The  lawful  spouse  with  HIV;  or 
(iii)  The  former  lawful  spouse  with 
HIV; 

(4)  A  marriage  certificate  or  other 
proof  of  a  lawful  marriage,  which  shows 
that  the  lawful  spouse  with  HIV  or  the 
former  lawful  spouse  with  HIV  and  the 
individual  with  a  blood-clotting 
disorder  and  HIV  are/were  married, 
except  where  the  individual  with  a 
blood-clotting  disorder  and  HIV  is  the 
mother  of  the  child  with  HIV; 

(5)  Medical  documentation  showing 
that  the  child  with  HIV  acquired  an  HIV 
infection  through  perinatal  transmission 
from  a  parent  who  is: 

(i)  The  individual  with  a  blood- 
clotting  disorder  and  HIV; 
(ii)  Tne  lawful  spouse  with  HIV;  or 
(iii)  The  former  lawful  spouse  with 
HIV;  and 

(6)  Where  the  child  with  HIV  acquired 
an  HIV  infection  through  perinatal 
transmission  from  the  former  lawful 
spouse  with  HIV,  medical 
documentation  which  shows  with 
reasonable  certainty  that  the  former 
lawful  spouse  with  HIV  contracted  HIV 
from  the  person  with  the  blood-clotting 
disorder  and  HIV. 

§  1 30.22    What  documentation  la  required 
for  petitlona  filed  l>y  aurvivora  of  persona 
with  HIV,  wttich  are  filed  in  caaea  wtwre  tlie 
person  with  HIV  dies  before  filing  a 
petition? 

(a)  In  those  cases  in  which  the  person 
with  HIV,  as  described  in  §  130.10,  dies 
before  filing  a  petition  under  the  Act,  a 
survivor  of  that  person,  as  described  in 
§  130.11,  may  file  a  petition. 

(b)  Petitions  filed  oy  survivors  must 
include  two  types  of  information: 

(1)  Documentation  regarding  the 
person  with  HIV;  and 

(2)  Documentation  regarding  the 
eligibility  of  the  survivor  to  receive 
payments  as  a  survivor  of  the  person 
with  HIV. 

(c)  Petitions  filed  by  survivors  must 
include  the  following  information 
regarding  the  person  with  HTV: 

(1)  The  individual.  Petitions  filed  by 
a  survivor  of  the  individual  with  a 
blood-clotting  disorder  and  HTV  must 
include  the  documentation  described  in 
§  130.21(b). 

(2)  The  lav^-ful  spouse.  Petitions  filed 
by  a  survivor  of  the  lawful  spouse  with 
HIV  must  include  the  documentation 
described  in  §  130.21(c). 

(3)  The  former  lawful  spouse. 
Petitions  filed  by  a  survivor  of  the 
former  lawful  spouse  with  HIV  must 
include  the  documentation  described  in 
§  130.21(d). 

(4)  The  child.  Petitions  filed  by  a 
survivor  of  the  child  with  HIV  must 
include  the  documentation  described  in 
§  130.21(e). 
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(d)  Petitions  filed  by  survivors  must 
include  the  following  information 
regarding  the  relationship  between  the 
survivor  and  the  person  with  HIV: 

(1)  The  surviving  spouse.  Petitions 
filed  by  the  surviving  spouse  must 
include  the  following  written 
documentation: 

(i)  A  death  certificate  for  the  person 
with  HIV.  or  other  evidence  of  that 
individual's  death; 

(ii)  A  marriage  certificate  or  other 
proof  of  a  lawful  marriage,  which  shows 
that  the  survivor  was  the  spouse,  as 
defined  in  §  130.11(d)(1).  of  the  person 
with  HIV;  and 

(iii)  A  sworn  statement  signed  by  the 
surviving  spouse  which  states  that  the 
surviving  spouse  and  the  person  with 
HIV  were  married  at  the  time  of  that 
individual's  death. 

(2)  The  surviving  child/children. 
Petitions  filed  by  the  sur\'iving  child/ 
children  must  include  the  following 
written  documentation: 

(i)  A  death  certificate  for  the  person 
with  HIV,  or  other  evidence  of  that 
individual's  death: 

(ii)  A  birth  certificate,  adoption 
certificate,  documentation  that  shows 
that  the  survivor  is  the  stepchild  of  the 
person  with  HIV  (for  example,  a 
certificate  of  marriage  between  the 
sur\'ivor's  parent  and  the  person  with 
HIV),  or  other  documentation  which 
shows  that  the  survivor  is  the  child,  as 
defined  in  §  130.11(d)(2).  of  the  person 
with  HIV:  and 

(iii)  A  sworn  statement  signed  by  the 
sur\'iving  child/children  which  either: 

(A)  States  that,  to  the  best  of  the 
petitioner's  knowledge,  there  are  no 
other  survivors  who  are  eligible  for 
payment  under  the  Act,  as  described  in 
§  130.11  (i.e..  no  eligible  surviving 
spouses  or  other  sur\'iving  children):  or 

(B)  Provides  information  regarding 
other  survivors  who  are  eligible  for 
payment  under  the  Act. 

(3)  The  suniving  parentis).  Petitions 
filed  by  the  surviving  parent(s)  must 
include  the  following  written 
documentation: 

(i)  A  death  certificate  for  the  person 
with  HIV.  or  other  evidence  of  that 
individual's  death; 

(ii)  A  birth  certificate,  adoption 
certificate  or  other  documentation 
which  shows  that  the  survivor  is  the 
parent,  as  defined  in  §  130.11(d)(3),  of 
the  person  with  HIV;  and 

(iii)  A  sworn  statement  signed  by  the 
surviving  parent(s)  which  either: 

(A)  States  that,  to  the  best  of  the 
petitioner's  knowledge,  there  are  no 
other  survivors  who  are  eligible  for 
payment  under  the  Act.  as  described  in 
§  130.11  (i.e.,  no  eligible  surviving 


spouse,  surviving  children  or  other 
surviving  parents);  or 

(B)  Provides  information  regarding 
other  survivors  who  are  eligible  for 
payment  under  the  Act. 

§  1 30.23    What  documentation  la  required 
for  amendments  to  petitions,  which  are  filed 
by  aurvivora  of  persona  with  HIV? 

(a)  The  following  survivors  must  file 
amendments  to  petitions  in  order  to 
retain  the  assigned  order  number 
described  in  §  130.32  and  to  receive 
payment  under  the  Act: 

(1)  A  survivor  of  the  person  with  HIV', 
when  the  person  with  HIV  has  filed  a 
petition  under  the  Act.  but  then  died 
before  receiving  payment; 

(2)  The  next-ranked  survivor  eligible 
to  receive  payment  under  the  Act.  as 
described  in  §  130.11(b).  when  a 
previously-ranked  survivor  has  filed  a 
petition  or  an  amendment  to  a  petition 
as  a  survivor  of  the  person  with  HFV,  but 
then  died  before  receiving  payment;  and 

(3)  In  the  case  of  petitions  filed  by 
multiple  survivors  (i.e.,  multiple 
surviving  children  or  multiple  surviving 
parents),  where  one  of  the  survivors  dies 
before  receiving  payment,  the  other 
sur\'ivors  must  file  an  amendment  in 
order  to  notify  the  Secretary'  that  the 
payment  should  be  made  to,  and 
divided  among,  only  the  remaining 
survivors. 

(b)  Survivors  described  in  paragraph 
(a)  of  this  section  shall  amend  the 
original  petition  by  filing  the  petition 
form  set  forth  at  Appendix  C  to  this 
part,  including  the  section  pertaining  to 
amendments  to  petitions. 

(c)  Amendments  to  petitions  filed  by 
sur\'ivors  must  include  the  following 
documentation: 

(1)  Survivors  described  in  paragraph 
(a)(1)  of  this  section  must  include  the 
documentation  described  in  §  130.22(d), 
which  shows  that  the  survivor  is  eligible 
to  file  a  petition  as  a  survivor  of  the 
person  with  HIV. 

(2)  Survivors  described  in  paragraph 
(a)(2)  of  this  section  must  include: 

(i)  The  documentation  described  in 
§  130.22(d),  which  shows  that  the 
survivor  is  eligible  to  file  a  petition  as 
a  survivor  of  the  person  with  HIV:  and 

(ii)  A  death  certificate  for  the  survivor 
whose  petition  is  being  amended,  or 
other  evidence  of  that  survivor's  death. 

(3)  Survivors  described  in  paragraph 
(a)(3)  of  this  section  must  include  a 
death  certificate  for  the  survivor  who 
has  died,  or  other  evidence  of  that 
survivor's  death. 

(d)  Amendments  to  petitions  filed  by 
survivors  described  in  paragraph  (a)  of 
this  section  will  retain  the  same  order 
number  assigned  to  the  original  petition. 

(e)  In  those  cases  in  which  the 
Secretary  has  reviewed  the  original 


petition  prior  to  receiving  an 
amendment  to  the  petition,  the 
Secretary  will  determine  whether  to  pay 
the  survivors  described  in  paragraph  (a) 
as  follows: 

(1)  If  the  Secretary  has  determined 
that  the  original  petition  does  not 
include  all  of  the  documentation 
described  in  this  Subpart  C  (i.e.,  it  is 
incomplete),  the  sur\'ivor  will  be  given 
the  opportunity  to  complete  the  petition 
prior  to  a  final  determination  in 
accordcince  with  the  procedures  set 
forth  at  §130.33. 

(2)  If  the  Secretary  has  determined 
that  the  original  petition  does  not  meet 
the  requirements  of  the  Act,  the  sur\ivor 
will  be  so  notified  and  payment  will  not 
be  made.  The  sur\ivor  may  seek 
reconsideration  under  §  130.40. 

(3)  If  the  Secretary  has  determined 
that  the  original  petition  meets  the 
requirements  of  the  Act,  and  the 
survivor  meets  the  sur\'ivor 
requirements  of  the  Act,  the  sur\-ivor 
will  receive  pavment  as  described  in 
§130.3. 

(f)  In  those  cases  in  which  the 
Secretary  has  not  yet  made  the 
determination  whether  the  original 
petition  meets  the  requirements  of  the 
Act,  the  Secretary  will  review  the 
amended  petition  according  to  the  order 
number  assigned  to  the  original  petition, 
and  then  determine  whether  the  petition 
is  complete  and  whether  to  pay  the 
petition  as  described  in  paragraph  (e)  of 
this  section. 

Subpart  D— Procedures  for  Filing  and 
Paying  Complete  Petitions 

§  1 30.30    Who  may  file  a  petition  for 
payment  or  an  amendment  to  a  petition? 

The  following  individuals  may  file  a 
petition  for  payment  under  the  Act: 

(a)  All  eligible  individuals,  as 
described  in  subpart  B  of  this  part, 
including  living  persons  with  HIV  and 
survivors  of  persons  with  HI\':  and 

(b)  Personal  representatives  of  eligible 
individuals: 

(1)  Where  the  eligible  individual  does 
not  have  the  legal  capacity  to  receive 
payment  under  the  Act.  as  described  in 
§  130.35(e);  or 

(2)  Where  the  eligible  individual  does 
have  the  legal  capacity  to  receive 
payment  under  the  Act  and  signs  the 
sworn  statement  included  at  the  end  of 
the  petition. 

§  1 30.31    How  and  when  is  a  petition  for 
payment  filed? 

(a)  In  order  to  receive  payment  under 
the  Act.  all  eligible  individuals,  as 
described  in  subpart  B  of  this  part,  must 
file  a  complete  petition  with  the 
Secretary.  A  complete  petition  is  one 
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that  contdins  all  of  tht;  rtKjiiirnd 
(locumentatinii  divscribed  in  Subpart  C 
of  this  part 

(h)  A  copy  of  thf  petition  form,  vvhifih 
must  be  filed  bv  all  t^ligible  individuals, 
including  individuals  with  a  blood 
clotting  disorder  and  HIV.  the  lawful 
spouse  with  HIV,  the  former  lawful 
spouse  with  HIV,  the  child  with  HIV, 
and  the  survivors  of  persons  with  HIV. 
is  set  forth  at  Appendix  (',  to  this  part 
Appendix  C.  includes  the  petition  form, 
the  instructions  for  filing  the  petition 
form,  and  a  documentation  checklist 

(c)  Where  there  are  multiple  surviving 
children  or  surviving  parents,  payments 
on  the  petition  will  be  made  to  each 
survivor  .separately  The  survivors  shall: 

(1)  File  one  petition  form  jointly, 
which  will  contain  the  required 
documentation  for  all  survivors,  and 
which  will  be  signed  by  at  least  one 
survivor;  or 

(2)  File  separate  petition  forms,  which 
together  will  contain  all  of  the  required 
documentation  for  all  survivors,  and 
which  will  be  signed  by  each  survivor 

(d)  Petitions  may  be  ohtamfd  from  the 
Ricky  Ray  Program  Office.  Bureau  of 
Health  Professions,  HRSA,  Room  8A- 
.54.  5600  Fishers  Lane.  Rockville. 
Mar\'land  20857 

(e)  All  petitions  must  be  submitted  \i) 
the  Ricky  Ray  Program  Office.  Bureau  of 
Health  Professions,  HRSA.  Room  8A- 
54,  5«00  Fishers  Lane,  Rockville, 
Maryland  20H57. 

(f)  The  date  on  which  the  .Secretary 
will  begin  accepting  petitions  is  luly  31, 
2000 

(1)  In  order  to  be  eligible  for  review, 
petitions  may  be  postmarked  on  or  after 
this  date.  A  legibly  dated  receipt  from 

a  commercial  carrier  or  US   Postal 
.Service  will  be  accepted  in  lieu  of  a 
postmark.  Petitions  that  are  postmarked 
by  a  private  meter  will  not  be  accepte<l 

(2)  Petitions  that  are  postmarked^  or 
accompanied  by  a  receipt  from  a 
commercial  carrier  or  US  Postal 
Service,  prior  to  this  date  will  be 
returned  to  the  petitioner  Petitions  that 
are  delivered  by  hand  at  any  time  will 
be  returned  to  the  petitioner 

(g)  Deadlines  The  deadlmt-  for  filing 
a  petition  is  November  Li.  200  J   To 
meet  this  deadline,  the  petition  must  be 
postmarked,  or  accompanied  by  a 
receipt  from  a  commercial  carrier  or 
US.  Postal  .Service,  by  such  date.  Any 
new  petition  filed  after  such  date  will  be 
returned  to  the  petitioner  as  ineligible 
for  payment,  even  if  the  petitioner  filed 

a  timely  Notice  of  Intent  as  provided  in 
the  procedure  described  in  the  Federal 
Register  of  March  24,  1999  (64  FR 
14251) 

(1)  If  a  petitioner  submits  a  petition  to 
the  Secretary  by  November  13,  2001, 


and  the  .Secretary  has  determined,  in 
accordancre  with  §  130.34.  that  the 
petition  does  not  meet  the  requirements 
of  the  Act.  the  petitioner  may  submit  a 
new  petition  for  payment,  which 
intiludes  additional  documentation  that 
was  not  included  in  the  original 
petition.  The  deadline  for  filing  this 
new  petition  is  November  13.  2001, 

(2)  If  a  petitioner  submits  a  petition  to 
the  .Secretary  by  November  13.  2001. 
and  the  Secretary  has  not  yet  made  the 
determination  whether  the  petition 
meets  the  requirements  of  the  Act.  the 
petitioner  may  supplement  the  original 
petition  with  additional  documentation 
at  any  time  until  the  date  of  the 
.Secretary's  determination 

(3)  If  a  petitioner  files  an  amendment 
to  a  petition,  as  described  in  §  130.23, 
the  deadline  for  filing  this  amendment 
is  the  date  of  the  Secretary's 
determination  of  eligibility  or  the  date 
of  payment,  whichever  is  later, 

(h)  Petitioners  who  filed  claims  under 
the  Factor  Concentrate  Settlement 
Petitioners  who  filed  claims  under  the 
class  settlement  in  the  case  of  Susan 
Walker  v.  Baver  Corporation,  et  al ,  96- 
C-5024  (N.a  111.)  {le  .  the  Factor 
Concentrate  .Settlement)  must  file  a 
complete  petition  with  the  Secretary, 
together  with  all  required 
documentation,  as  described  in  subpart 
('.  of  this  part 

(1)  If  the  petitioner  submitted  a  claim 
m  the  Factor  Concentrate  Settlement 
which  included  all  of  the  documents 
required  to  establish  eligibility  under 
the  Act.  he  or  she  may  submit  original 
or  duplicate  copies  of  those  documents 
to  the  .Secretary. 

(2)  If  the  petitioner  submitted  a  claim 
in  the  Factor  Concentrate  .Settlement 
which  included  .some,  but  not  all.  of  the 
documents  required  to  establish 
eligibility  under  the  Act.  he  or  she  may 
submit  original  or  duplicate  documents 
as  described  in  paragraph  (h)(1)  of  this 
section,  together  with  the  additional 
documents  required  under  the  Act 

(3)  If  the  petition  is  filed  by  someone 
other  than  an  individual  who  filed  a 
claim  in  the  Factor  C^nncentrate 
.Settlement  {eg  .  survivors  of  the  person 
with  HIV,  personal  representatives),  he 
or  she  may  submit  original  or  duplicate 
documents  as  described  in  paragraph 
(h)(1)  or  (h)(2)  of  this  section  in  order  to 
satisfy  that  portion  of  the  petition 
relating  to  the  person  with  HIV 

§  1 30.32    How  and  wtwn  will  ttt*  Secretary 
d«t*rmin«  the  ordcf  of  racslpt  of  petitions? 

(a)  The  order  that  the  petition  was 
received  by  the  Secretary  will  be 
determined  by  the  postmark  date  or  the 
date  indicated  by  a  commercial  carrier 


or  the  US.  Postal  Service,  in  accordance 
with  §  130.31(f). 

fb)  If  the  Secretary  receives  more  than 
one  petition  which  is  either  postmarked 
or  dated  by  a  commercial  carrier  or  the 
U.S.  Postal  Service  on  the  same  date,  the 
Department  will  conduct  a  random 
selection  of  each  day's  submissions  to 
determine  the  order  within  each  group 
of  petitions. 

(c)  A  number  will  be  assigned  to  each 
petition  indicating  the  order  in  which  it 
is  selected. 

§  1 30.33    How  will  ttw  Secretary  determine 
wtiettter  a  petition  is  complete? 

(a)  If  the  Secretary  determines  that  a 
petition  does  not  include  all  of  the 
documentation  described  in  subpart  C 
of  this  part  (i.e..  it  is  incomplete),  the 
petitioner  will  be  given  the  opportunity 
to  complete  the  petition  prior  to  a  final 
determination. 

(b)  The  petitioner  will  be  notified  that 
the  Secretary  has  determined  that  the 
petition  is  incomplete  and,  for  purposes 
of  retaining  the  assigned  order  number 
described  in  §  130.32,  will  be  given  60 
calendar  days  from  the  date  of  the 
notice  to  submit  the  missing 
information.  If  the  petitioner  submits 
the  missing  information  within  60 
calendar  days,  and  the  Secretary 
determines  that  the  petition  meets  the 
requirements  of  the  Act,  the  petitioner 
will  be  paid  according  to  the  assigned 
order  number. 

(c)  If  the  petitioner  is  unable  to 
complete  the  petition,  the  petitioner 
may  submit  written  documentation  to 
the  Secretary,  within  60  calendar  days, 
which  shows  good  cause  why  the 
required  medical  or  legal 
documentation  is  unavailable.  If  the 
Secretary  determines  that  the  petitioner 
has  provided  an  adequate  showing  of 
good  cause  and  is  otherwise  eligible  for 
payment  under  the  Act,  the  petitioner 
will  be  paid  according  to  the  assigned 
order  number 

(d)  The  Secretary  will  process  the 
petition  according  to  §  130.34  if: 

(1)  The  petition  does  not  include  the 
required  documentation,  as  described  in 
subpart  C,  even  after  the  opportunity  is 
given  to  complete  it; 

(2)  The  60-day  deadline  to  complete 
the  petition  is  not  met;  or 

(3)  An  adequate  showing  of  good 
cause  why  the  required  medical  or  legal 
documentation  is  unavailable  is  not 
provided 

f  1 30.34    How  will  Vtm  Secretary  determine 
wttettier  to  pay  a  petition? 

(a)  Subject  to  available  resources,  the 
Secretary  will  review  each  petition  filed 
under  the  Act  and  make  one  of  the 
following  determinations: 
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(1)  If  the  Secretary  concludes  that  the 
petition  does  not  meet  the  requirements 
of  the  Act,  the  petitioner  will  be  so 
notified  and  payment  will  not  be  made. 
These  petitioners  may  seek 
reconsideration  under  §  130.40. 

(2)  If  the  Secretary  concludes  that  the 
petition  does  meet  the  requirements  of 
the  Act,  the  petitioner  will  receive 
payment  as  described  in  §  130.3. 

(h)  Petitions  will  be  reviewed  based 
upon  the  assigned  number  indicating 
the  order  of  receipt,  as  described  in 
§130.32. 

§  1 30.35    How  and  when  will  the  Secretary 
pay  a  petition? 

fa)  To  the  e.xtent  practicable, 
determinations  on  complete  petitions 
will  be  made  not  later  than  120  calendar 
days  after  the  date  that  the  Secretary 
determines  that  the  petition  is  complete. 

(b)  Payments  on  petitions  will  be 
made  as  soon  as  practicable  after  a 
determination  that  a  complete  petition 
meets  the  requirements  of  the  Act. 

(c)  For  each  eligible  individual,  as 
described  in  subpart  B  of  this  part,  the 
Secretary  will  make  only  one  payment 
on  a  petition. 

(d)  Where  there  are  multiple  surviving 
children  or  surviving  parents,  survivors 
who  have  submitted  all  required 
documentation  and  are  otherwise 
eligible  for  payment  under  the  Act,  will 
be  paid  their  share(s)  of  the  payment,  as 
described  in  §  130.11(b)(2)  and  (3).  If 
any  surviving  children  or  surviving 
parents  who  are  otherwise  eligible  for 
payment  have  not  submitted  the 
required  documentation,  their  share(s) 
of  the  payment  will  remain  in  the  Fund 
until  such  time  as  they  complete  their 
petitions  by  submitting  such 
documentation.  If  they  have  not 
submitted  the  required  documentation 
by  the  time  that  the  Fund  terminates, 
their  share{s)  will  revert  back  to  the 
Treasury. 


(e)  Payments  on  petitions  will  be 
made  to  eligible  individuals,  as 
described  in  subpart  B,  unless  the 
eligible  individual  is  legally 
incompetent  to  receive  payment.  A 
personal  representative  may  receive 
payment  for  a  legally  incompetent 
individual  by  submitting  the  following 
written  documentation  to  the  Secretary: 

(1)  Proof  showing  that  the  eligible 
individual  does  not  have  the  legal 
capacity  to  receive  pajmient  under  the 
Act,  such  as  a  birth  certificate  showing 
that  the  eligible  individual  is  a  minor, 
or  other  evidence  showing  that  the 
eligible  individual  is  legally 
incompetent;  and 

(2)  Proof  showing  that  the  personal 
representative  has  the  authority  to 
receive  payment  for  the  eligible 
individual,  such  as  proof  of  legal 
guardianship. 

Subpart  E— Reconsideration 
Procedures 

§  1 30.40    Reconsideration  of  denial  of 
petitions. 

(a)  Right  of  reconsideration.  Every 
individual  who  has  filed  a  petition  and 
has  been  denied  payment  may  seek 
reconsideration.  To  seek  such 
reconsideration,  the  petitioner  must  put 
a  request  for  reconsideration  in  writing 
and  send  it  to  the  Deputy  Associate 
Administrator  for  Health  Professions, 
Health  Resources  and  Services 
Administration,  Room  8A-54,  5600 
Fishers  Lane,  Rockville,  Maryland 
20857.  The  request  for  reconsideration 
must  be  received  by  the  Deputy 
Associate  Administrator  for  Health 
Professions  within  60  calendar  days  of 
the  date  the  Department  denied  the 
petition  for  payment. 

fb)  Request  for  reconsideration.  The 
request  for  reconsideration  must  state 
the  reasons  why  the  petitioner  is 
seeking  reconsideration.  However,  the 


request  for  reconsideration  may  not 
include  any  additional  documentation 
that  was  not  included  in  the  completed 
petition. 

(c)  Review  process.  When  the  Deputy 
Associate  Administrator  for  Health 
Professions  receives  a  request  for 
reconsideration,  he  will  convene  a  panel 
of  three  individuals,  who  are 
independent  of  the  Ricky  Ray  Program 
Office,  to  review  the  initial 
determination  and  make  a 
recommendation  regarding  payment. 
The  Deputy  Associate  Administrator  for 
Health  Professions  will  review  the 
panel's  recommendation  and  then 
determine  whether  the  petitioner  is 
eligible  for  payment  under  the  Act.  The 
Deputy  Associate  Administrator  for 
Health  Professions'  determination  will 
constitute  the  Department's  final  action 
on  the  request  for  reconsideration.  If  the 
determination  is  that  the  petitioner  is 
eligible  for  payment,  the  petitioner  will 
receive  payment  as  described  in  §  130.3. 
If  the  determination  is  that  the 
petitioner  is  not  eligible  for  payment, 
the  Deputy  Associate  Administrator  for 
Health  Professions  will  inform  the 
petitioner  in  writing  of  the  reasons  for 
this  determination. 

Subpart  F— Attorney  Fees 

§  1 30.50    Limitation  on  agent  and  attorney 
toes. 

As  provided  by  section  107  of  the  Act: 

(a)  Notwithstanding  any  contract,  the 
representative  of  an  individual  may  not 
receive,  for  services  rendered  in 
connection  with  the  petition  of  an 
individual  under  this  Act.  more  than  5 
percent  of  a  payment  made  under  this 
Act  (i.e.,  $5,000)  on  the  petition. 

(b)  Any  such  representative  who 
violates  this  section  is  subject  to  a  fine 
of  not  more  than  $50,000. 

BHXING  CODE  4160-  15-P 
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Appendix  A  to  Part  130— Definition  of  HIV  Infection  or  HIV 
APPENDIX  A 


Deflnition  of  HIV  infection  or  HIV  for  purposes  of  §130.2(i)(l): 

(1)  Except  as  provided  in  section  (2)  below,  a  diagnosis  of  HIV  infection  under 
130.2(i)(l)  may  be  made  on  the  basis  of  a  diagnosis  of  one  or  more  of  the  following 
opportunistic  diseases: 

Candidiasis  of  bronchi,  trachea,  or  lungs 

Candidiasis,  esophageal 

Cervical  cancer,  invasive 

Chronic  lymphoid  interstitial  pneumonitis  (in  a  child  under  13  years  of  age) 

Coccidioidomycosis,  disseminated  or  extrapulmonary 

Cryptococcosis,  extrapulmonary 

Cryptospondiosis,  chronic  intestinal  (greater  than  1  month's  duration) 

Cytomegalovirus  disease  (other  than  liver,  spleen,  or  nodes) 

Cytomegalovirus  retinitis  (with  loss  of  vision) 

Encephalopathy,  HIV-related 

Herpes  simplex:  chronic  ulcer(s)  (greater  than  1  month's  duration);  or  bronchitis, 

pneumonitis,  or  esophagitis 

Histoplasmosis,  dissemmated  or  extrapulmonary 

Isosponasis,  chronic  intestinal  (greater  than  1  month's  duration) 

Kaposi's  sarcoma 

Lymphoma,  Burkitt's  (or  equivalent  term) 

Lymphoma,  immunoblastic  (or  equivalent  term) 

Lymphoma.  non-Hodgkin's 

Lymphoma,  pnmary,  or  brain 

Mycobactenum  avium  complex  or  M.  kansasu,  disseminated  or  extrapulmonary 

Mycobactenum  tuberculosis,  any  site  (pulmonary  or  extrapulmonary) 

Mycobactenum,  other  species  or  unidentified  species,  disseminated  or 

extrapulmonary 

Pneumocystis  cannii  pneumonia 

Pneumonia,  recurrent 

Progressive  multifocal  leukoencephalopathy 

Salmonella  septicemia,  recurrent 

Toxoplasmosis  of  brain 

Wasting  s>'ndrome  due  to  HIV 


(2)  The  opportunistic  diseases  listed  in  section  (1)  above  may  be  used  to  diagnose  an 
HIV  infection,  unless:  the  opportunistic  diseases  are  diagnosed  based  on  a  known 
immunodeficiency  disease  other  than  HIV  infection,  including,  but  not  limited  to:  (i) 
Pnmary  immunodeficiency  diseases  -  severe  combined  immunodeficiency,  DiGeorge 
syndrome,  Wiskott-Aldnch  syndrome,  ataxia-telangiectasia,  graft  versus  host  disease, 
neutropenia,  neutrophil  function  abnormality,  agammaglobulinemia,  or 
hypogammaglobulinemia  with  raised  IgM,  and  (ii)  Secondary  immunodeficiency 
associated  with  immunosuppressive  therapy,  lymphoreticular  malignancy  (if  less  than  3 
months  after  the  diagnosis  of  the  aforementioned  opportunistic  disease),  or  starvation. 
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These  excerpts  were  taken  from: 

Current  Trends  Update:  Acquired  Immunodeficiency  Syndrome  (AIDS)  -  United 
States,  MMWR  32(52);  688-91,  January  6,  1984. 

Current  Trends  Revision  of  the  Case  Definition  of  Acquired  Immunodeficiency 
Syndrome  for  National  Reporting  -  United  States,  MMWR  34(25);  373-75,  June  28, 
1985. 

1993  Revised  Classification  System  for  HIV  Infection  and  Expanded  Surveillance 
Case  Definition  for  AIDS  Among  Adolescents  and  Adults,  MMWR  41(RR-17), 
December  18,  1992. 


For  further  information,  please  consult  these  documents. 
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Appendix  B  to  Part  130 — Confidential  Physician  or  Nurse  Practitioner  Affidavit 


OMBNo  0915-0244 
Expiration  date:  02-14-2001 


Ricky  Ray  Hemophilia  Relief  Fund 

CONFIDENTIAL  PHYSICIAN  OR  NURSE  PRACTITIONER  AFFIDAVIT 

The  L  S  (  ongress  enacted  the  Ricky  Ray  Hemophilia  Relief  Fund  Act  in  1998  to  make  compassionate 
payments  of  $100,000  to  certain  individuals  with  blocxJ-clotting  disorders,  such  as  hemophilia,  who  were 
treated  with  antihemophilic  factor  between  )uly  1,  1982,  and  December  31,  1987,  and  who  contracted 
HIV(relerred  to  in  Section  A  below)   Certain  spouses,  former  spouses  and  children  (referred  to  in  Section  B 
below)  who  contracted  HIV  from  these  individuals  may  also  be  eligible  for  compassionate  payments. 
Specified  survivors  of  these  individuals  may  also  receive  payments 

This  affidavit  regarding  medical  documentation  is  to  be  completed  and  signed  by  a  physician  or  nurse 
practitioner  in  lieu  of  medical  records  or  test  results.  Although  you  may  be  asked  to  provide  additional 
information,  complete  only  those  portions  of  this  affidavit  that  you  can  answer  based  on  your  personal 
knowledge  or  a  review  of  medical  records. 


PtIVACV  ACT  STATEMENT 

Settion  lOi  111  Publu  lav*  lOS  Ih4  jnd  the  l>bi  (  ollpclion  Improvement  Act  o(  199b  iuttion/e  collection  o(  this  informjiion  II  will  be  used 
to  determine  vou'  eligibility  to  re<eive  pjvmenis  rhis  mfofmation  will  be  diwlo*ed  to  &ie  Depanment  ol  Health  and  Human  Services  arw)  its 
consultants  jnd  F«xieral  Slate  or  Uk  al  law  enfofremeni  agefKies  i(  the  CKJvernment  becomes  aware  0<  a  possible  violaltoo  oi  civil  or  criminal 
law  Furnishing  the  .niormation  on  Ihrs  form,  rrvluding  the  S<Kial  Security  Number,  is  voluntary,  but  failure  to  do  so  mty  delay  or  prevent  the 
receipt  (W  i  (>avmeni    rhe  inlormation  f  alle<ted  will  be  maintained  tonlidenlially  pursuant  to  the  Privacy  Act 


Check  ArnicABLi  boxes  and  novioi  infokmation  as  requested. 

I  am  a  physician  or  a  nurse  practitioner  I  have  been  requested  by  an  individual  to  complete  this  affidavit 
and  to  provide  information  that  I  understand  will  be  kept  strictly  confidential  and  be  used  solely  to  deter- 
mine eligibility  for  a  compassionate  payment  under  the  Ricky  Ray  Hemophilia  Relief  Fund  Program. 


SECTION  A.    rNFORMATION  ON  INDIVIDUAL  WITH  BLOOD  CLOTTING  DISORDER  AND  HIV 


He  or  she  is  a  person  with  blood-clotting  disorder  who  has^ad  HIV  and  was  treated  with  antihemophilic 
factor  at  any  time  between  )uly  1,  1982,  and  December  31 ,  1987. 


Name  of  Individual 

Note:  the  information  requested  in  the  following  three  statements  is  required  for  all  individuals  de- 
scribed in  Section  A. 

I  I   He/she  has/had  the  following  bkxxi-clotting  disorder 

1  I   He/she  received  an  antihemophilic  factor  between  )uly  1,  1982,  and  December  31,  1987. 

[  J  He/she  was  diagnosed  as  having  HIV 


SECTION  B.     INFORMATION  ON  ELIGIBLE  INDIVIDUAL  WITH  HIV  IF  DIFFERENT  FROM  SECTION  A 


This  section  pertains  to  other  individuals  who  may  be  eligible  for  payment  under  the  Program  because  of 
their  familial  relationship  to  the  person  described  m  Section  A 

Name  of  Individual;  _  _  


He/she  was  diagnosed  as  having  HIV  (Note:  this  information  is  required  for  all  individuals  in 
Section  B). 

^Section  8  continued,  next  pjgei 
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There  is  reasonable  certainty  that  this  individual  contracted  HIV  from  the  individual  identified  in 
Section  A.  "Reasonable  certainty"  is  defined  as  having  no  knowledge  based  on  medical  records  or 
other  documents  that  the  individual  contracted  HIV  from  a  source  other  than  the  individual  identi- 
fied in  Section  A.  (Note:  This  information  is  required  only  for  an  individual  filing  a  petition  as  the 
former  spouse  of  the  individual  described  in  Section  A). 

This  individual  acquired  HIV  through  perinatal  transmission  (transmission  of  HIV  infection  from 
mother  to  child  that  occurs  during  pregnancy,  delivery,  or  breast  feeding)  from 


(Note:  This  information  is  required  only  for  an  individual  filing  a 


petition  because  he/she  acquired  HIV  through  perinatal  transmission  from  the  individual  in  Section 
A  or  that  individual's  current  or  former  spouse). 


SECTION  C.    SIGNATURE  AND  SWORN  STATEMENT  OF  PHYSICIAN  OR  NURSE  PRACTITIONER 

I  swear  or  affirm  under  penalty  of  perjury  that  the  answers  I  have  given  to  the  medical  questions  listed 
above  in  this  affidavit  are  true  and  correct  to  the  best  of  my  knowledge,  information,  and  belief.  (18  U  S  C 
§1621) 


Signature: 

Name  (typed  or  printed  legibly): 

License  Number  and  State  Where  Licensed: 

Full  Address  (number  and  street): 

City,  State,  and  Zip  Code: 

Phone: 


Date: 


Refer  to  the  definitions  for  several  medical  terms  in  the  Rule,  42  CFR  Part  130:  antihemophilic  factor 
§1 30.2(b),  blood-clotting  disorder  §1 30.2(c),  hemophilia  §1 30.2(h),  HIV  infection  or  HIV  §1 30.2(i),  perina- 
tal transmission  §130.2(m). 


PUBLIC  BURDEN  STATEMENT 

An  agency  may  not  conduct  or  sponsor,  and  any  f)erson  is  not  required  to  resp>ond  to,  a  collection  of  information 
unless  It  displays  a  currently  valid  OMB  Control  Number.  The  OMB  Control  Number  for  this  project  is  091 5-0244. 
Public  reporting  burden  for  this  collection  of  information  is  estimated  to  average  1  hour  per  response,  including  the 
time  for  reviewing  instructions,  searching  existing  data  sources,  gathering  and  maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection  of  information. 
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OMB  No  091 5-0244 
Expiration  date  02-14-2001 


Ricky  Ray  Hemophilia  Relief  Fund 

PETITION 

This  pt>ntion  IS  to  be  used  bv  all  parties  who  may  be  eligible  tor  payment  under  the  Ricky  Ray  Hemophilia  Relief 
Fund  Alt   Reter  to  the  Ricky  Ray  Documentation  Checklist  lor  the  supporting  documentation  that  you  must 
provide  with  the  petition   The  petition  and  its  documentation  are  subject  to  audit  l)y  the  U.S.  Department  of 
Health  and  Human  Services'  Office  of  Inspector  General. 


PIIVACY  ACT  STATEMtNT 

V-,li<if'  KM  III  I'utiiK  ijv*  nil  Ih4  and  the  IH-bl  I  nli«lii>n  Impfowment  ^t!  ol  '  f»9h  duthdnze  c  olle<  tion  ot  ihis  ■niormdhon  II  will  (k- used 
In  ,l.-lffmicie  vour  eli((ibililv  lo  r.-i  civf  paymenls  This  mloirnalion  will  bediwiosed  lo  the  l)«vanment  oi  Health  and  Human  Services  and  its 
,i)ns,iltanls  and  f«)eral  Slaii-ii'  '(Kal  l.w  eniDrtpmenl  agenfies  it  the  (.overnmeni  be<  iimes  aware  oi  a  possible  vicilation  o(  civil  or  criminal 
law  turnishin^  the  mlormatiw  on  this  locm  im  Imlmg  the  Six  lal  S»n  u^l^  Number  is  voluntary  but  lailure  to  do  so  may  deljs  of  prevent  the 
•  e<eipl  111  J  payment    Ihc  mlofmalion  i  nlle<  led  wiii  I*  maintained  <  oniideniially  pursuant  to  the  Privao  V 


SECTION  A.     INDIVIDUAL  WITH  BLOOD-CLOTTING  DISORDER  AND  HIV 
T7i»$  iection  is  mandatory  for  ill  petitioners 


(  heck  the  instructions  tor  'section  A 
Name  


Sotial  Setuntv  Number: 


Date  of  Birth 


It  no  lonyier  livinv;,  provide  date  ot  death 


CompHf  address  information  if  individudi  is  Hvini 

Address  _^_ 

City: 


State 


Zip: 


Ddvtime  phone 


SECTION  B.     ELIGIBLE  PERSON  WITH  HIV  (OTHERTHAN  INDIVIDUAL  IDENTIFIED  IN  SECTION  A) 

This  section  is  required  for  the  lawful  spouse,  former  Uwful  spouse,  child  and  their  survivors 


Check  the  msiructtons  fur  !>ettion  B 

N.ime 

Social  Set  uritv  Ntjmtx-r  _ 


Dale  oi  Birth: 


It  no  lonyjer  livn%  provide  date  ot  death 


Complete  address  information  if  individudl  is  livinf 

Address  ^ 

City: 


State 


Zip: 


[5a\time  phone 


Relationship  to  individual  in  Section  a  (check  one): 

I  i    Lawiul  spouse   fiusband  or  wile   with  HIV 

I  I    Former  l.iwtui  spouse   husi)and  or  witei  with  HIV 

[  1    (  hild  with  HIV    it  p<'rson  in  Sec  tion  A  is  the  mother) 


I   Child  with  HIV  of  the  lawful  wife  with  HIV 

i   (  hild  with  HIV  of  the  former  lawful  wife  with  HIV 
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SECTION  C.    SURVIVOR  OF  ELIGIBLE  PERSON  WITH  HIV 
This  section  is  required  of  all  survivors 


Check  the  instructions  for  Section  C. 


Name: 


Social  Security  Numiaer: 

Date  of  Birth: 

Address: 

Citv: 

Daytime  phone: 

State: 

Zip: 

Survivorship  (check  one): 

I  I    I  am  filing  the  petition  as  a  survivor  of  the  individual  in  Section  A  -OR  - 

I  I   i  am  filing  the  petition  as  a  survivor  of  the  person  in  Section  B 

Nature  oe  the  survivor's  reutionship  to  the  individual  in  Section  a  or  the  person  in  Section  B  (check 
one): 

I I  Lawful  husband  or  wife  at  the  time  of  the  person's  death,  and  I  attest,  to  the  best  of  my  knowledge,  that  the 
person  with  HIV  and  I  were  married  according  to  the  laws  of  the  place  where  the  person  with  HIV  and  I 
resided  at  the  time  of  his/her  death 

[  1   Child  or  stepchild  and  there  is  no  surviving  spouse 

I  1   Parent  and  there  is  no  surviving  spouse  or  surviving  children 

Surviving  children  and  parents  must  check  the  appropriate  box  (check  one): 

•  1 1  To  the  best  of  my  knowledge,  there  are  no  other  survivors  who  are  eligible  for  payment  under  the  Act  (I.e.. 
for  child  survivors,  there  is  no  eligible  surviving  spouse  and  no  other  surviving  children;  for  parent  survi- 
vors, there  are  no  eligible  surviving  spouses,  surviving  children,  or  other  surviving  parent); 

I  1   There  are  other  survivors  who  are  eligible  for  payment  under  the  Act.  I  am  providing  all  of  their  full  names 
and  their  relationship  to  the  person  we  survived. 


If  this  box  is  ctiecked,  list  survivors: 
Name: 


Relationship: 
Name: 


Name: 

Relationship: 

Name: 


Relationship:. 


Relationship: 


(If  you  need  more  space,  add  another  page  listing  all  of  the  eligible  survivors  as  described  above. ) 


AMENDMENT  TO  A  PREYIOUSIY  SUBMITTED  PETITION 

Use  only  if  the  following  applies  to  you.  If  so,  check  the  box  and  provide  the  name  requested. 

•  If  you  are  a  survivor  of  an  individual  who  has  already  submitted  a  petition,  but  who  died  before 
receiving  a  compassionate  payment,  please  check  the  l>ox  below  and  fill  in  the  name  of  that  deceased 
person. 

•  If  another  survivor  filed  a  petition  or  an  amendment  to  a  previously  submitted  petition,  but  then  died 
before  receiving  a  payment,  check  the  box  below  and  fill  in  the  name  of  that  deceased  person. 

•  If  the  original  petition  was  filed  by  multiple  surviving  children  or  parents  and  any  of  those  survivors 
has  died,  check  the  box  below  and  fill  in  the  name  of  the  survivor  who  filed  the  previous  petition. 

[  ]  I  am  amending  the  petition  previously  submitted  by . 
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^ 


SECTION  D.    PERSONAL  REPRESENTATIVE 

Complete  this  section  if  you  are  the  attorney  or  other  representative  for  the  eligible  individual.  If 
this  section  is  completed,  all  communications  related  to  this  petition  will  go  to  the  personal 
representative. 

Check  instructions  lor  Section  D 

.Name — 

Address;  ^ — — . 

City:,, 


Slate: 


Zip:. 


Daytime  phone: 


Filing  tor: 


Nature  (it  relationship  to  eligible 
individual  'n^^  attorney,  guardian,  olherc. 


Does  the  eligible  indiviciual  have  the  legal  capacity  to  receive  payments' 

I  I    Yes     OR  - 

I  1    ^i'"   't4i  .  d  minor  or  an  individual  who  is  otherwise  incompetent). 
It  no,  please  explain, 


Signature  ot  Personal  Representative: 


SECTION  E.     SIGNATURE  OF  PETITIONER 

TTiis  section  is  required  of  all  petitioners 


(  hi'ck  the  itTttructions  lor  Section  E 

Reminder:  Attach  all  necessary  documentation.  See  Documentation  Checklist. 


I  swear  or  atfirm  under  fx-nalty  of  perjury  that  the  intormation  in  this  petition  and  all  submitted  documentation 
IS  true  and  correct  to  the  best  ot  my  knowledge,  intormation,  and  belief  08  USC  §1621.', 


N.ime    printed  (  loarlv  or  lyjx-d): 


Signature 


Date: 


Sutmit  this  petition  and  the  required  medic.il  jnd  le^jl  document.ilK^n  to      Ricky  Ray  Program  Office 

Bureau  of  Health  Professions 
5600  Fishers  Lane,  Room  8A-54 
Rockville,  MD  20857 


PUBLIC  BURDEN  STATEMENT 


An  .i^eruv  m.iv  not  (  onduct  or  s(X)nsof,  and  any  person  is  not  required  to  respond  to.  a  collection  ol  information  unless 
il  displays  .1  c  urrenily  valid  OMB  (  onlrol  Number  The  OMB  Control  Number  for  this  pro|ect  is  0915-0244  Public 
re(X)rtin^  burden  tor  this  collection  of  information  is  estimated  to  average  ^  hours  per  response,  including  the  time  lor 
revipwink;  inslruttions,  seart  hin^  exislinj^  data  souries,  gathering  and  mainldimng  the  data  needed  and  completing  and 
reviewinv;  the  ( ()lle<  tion  ot  intorm.ition 
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PETITION  INSTRUCTIONS 


The  U.S.  Congress  enacted  the  Ricky  Ray  Hemophilia  Relief  Fund  Act  in  1998  (the  Act)  to  make 
compassionate  payments  of  $100,000  to  certain  individuals  with  blood-clotting  disorders,  such  as 
hemophilia,  who  were  treated  with  antihemophilic  factor  between  July  1,  1982,  and  December  31, 
1987,  and  contracted  HIV.  Such  individuals  must  have  been  treated  with  the  antihemophilic  factor  in 
any  State  of  the  United  States  of  America,  the  District  of  Columbia,  U.S.  territories,  commonwealths 
and  possessions,  or  at  any  diplomatic  area  or  military  installation  of  the  United  States.  Husbands  and 
wives  who  contracted  HIV  from  those  individuals;  children  who  acquired  HIV  from  their  mothers 
during  pregnancy,  delivery,  or  breast  feeding;  and  certain  surviving  family  members  may  also  be 
eligible  for  payments. 


A. 


Complete  the  relevant  sections  of  the  petition.  All  petitioners  must  complete  Section  A,  which 
requests  information  regarding  the  individual  with  the  blcx)d-clotting  disorder  and  HIV.  All  informa- 
tion you  supply  will  be  kept  strictly  confidential  in  accordance  with  the  Privacy  Act.  and  will  be 
used  solely  to  determine  your  eligibility  to  receive  payments  under  the  Ricky  Ray  Hemophilia 
Relief  Fund  Act.  For  more  information,  consult  the  Notification  of  New  System  of  Records,  64  Fed. 
Reg.  69,274  (Dec.  10,  1999). 

B.  Consult  the  Documentation  Checklist  for  the  category  that  best  describes  you.  Then  provide  the 
required  medical  and  legal  documentation  listed  with  your  category  to  support  your  petition.  This 
documentation  must  be  submitted  before  your  petition  may  be  approved  for  payment. 

C.  Send  your  completed  petition  package  to: 

The  Ricky  Ray  Program  Office 
Bureau  of  Health  Professions 
5600  Fishers  Lane,  Room  8A-54 
Rockville,  MD  20857 

All  petitions  must  be  postmarked  or  accompanied  by  a  receipt  from  a  commercial  carrier  or  the 
U.S.  Postal  Service  no  sooner  than  July  31,  2000  and  no  later  than  November  13,  2001.  Petitions 
postmarked  before  July  31,  2000  or  after  November  13,  2001  will  be  returned  unopened. 


GENERAL  INSTRUCTIONS  FOR  ALL  PETITIONERS 

1 .  A  separate  petition  must  be  submitted  for  each  HIV-infected  person  who  is  eligible  for  payment  (the 
individual  with  a  blood-clotting  disorder,  the  lawful  spouse,  the  former  lawful  spouse  or  the  childi 

2.  If  you  qualify  for  multiple  payments  (e.g..  you  are  an  eligible,  HIV-infected  person  and  you  are  a 
survivor  of  another  HIV-infected  person;  you  are  a  survivor  of  two  HIV-infected  persons),  you  must 
submit  a  separate  petition  for  each  claim. 

(General  Instructions  continued,  next  page: 


If  you  have  any  questions,  go  to  the  Ricky  Ray  web-site,  www.hrsa.gov/bhpr/rckyray,  or  call  the  toll-free 
number,  1-888-496-0338. 
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3  Multiple  surviving  children  or  surviving  parents  may  submit  one  joint  petition  for  the  one,  shared 
payment  (£^  the  surviving  children  when  there  is  no  surviving  spouse,  or  the  surviving  parents 
when  there  is  no  surviving  spouse  or  surviving  children)   Survivors  may  also  submit  separate  peti- 
tions 

4  Keep  a  copy  of  all  forms  and  documentation  for  your  own  records. 


CHANGES  IN  INFORMATION  PROVIDED 


Should  there  be  a  change  in  the  information  you  provided  with  your  Petition,  you  are  required  to  notify 
the  Ricky  Ray  Program  Office  at  the  address  above.  Please  note  that  if  you  fail  to  provide  us  with  this 
information,  we  may  not  be  able  to  contact  you  directly  with  information  on  the  next  steps  in  process- 
ing your  petition 


FILLING  OUT  THE  PETITION 


SECTION  A  -  Instructions 

This  section  is  required  for  all  petitioners 

This  section  describes  the  individual  with  a  blood-clotting  disorder,  who  was  treated  with  antihemo- 
philic factor,  and  who  has  HIV  Enter  the  requested  information 

■  Name  The  full  name  of  the  individual  with  a  blood-clotting  disorder  and  HIV 

■  Social  Security  Number  That  individual's  9-digit  Social  Security  Number. 

■  Date  of  Birth  That  individual's  date  of  birth  (month,  day,  and  year) 

■  If  the  individual  is  no  longer  living,  provide  tfie  date  of  death:  That  individual's  date  of  death,  if 
applicable  (month,  day,  and  year) 

■  if  the  individual  with  a  Uood-clotting  disorder  and  HIV  is  living: 

-  Address:  That  individual's  current  home  address 

-  City:  That  individual's  current  city  of  residence 

-  State:  That  individual's  current  state  of  residence. 

-  Zip:  The  5  or  9  digit  zip  code  of  that  individual's  current  residence 

-  Daytime  phone:  That  individual's  daytime  telephone  number,  including  the  area  code. 

If  the  individual  with  a  blood-clotting  disorder  and  HIV  lives  outside  of  the  United  States  of 
America,  m  the  State  field,  enter  the  country.  In  the  Zip  field,  use  any  applicable  mailing  code.  In 
the  phone  field,  include  the  international  dialing  code  for  the  country. 


\i  you  have  any  questions,  go  to  the  Ricky  Ray  web-site,  www.hrsa.gov/bhpr/rickyray,  or  call  the  toll-free 
number,  1-888-496-0338. 
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SECTION  B  -  INSTRUCTIONS 


Complete  this  section  if  you  are  the  lawful  spouse  with  HIV  of  the  individual  with  a  blood-clotting 
disorder  and  HIV,  a  former  lawful  spouse  with  HIV,  a  child  who  acquired  HIV  through  perinatal 
transmission,  or  their  survivor(s) 

This  section  describes  a  lawful  spouse  with  HIV,  a  former  lawful  spouse  with  HIV,  or  a  child  who 
acquired  HIV  perinatally.  Enter  the  requested  information. 

■  Name:  The  full  name  of  the  lawful  spouse  with  HIV,  the  former  lawful  spouse  with  HIV,  or  the 
child  who  acquired  HIV  through  perinatal  transmission. 

■  Social  Security  Number:  That  person's  9-digit  Social  Security  Number. 

■  Date  of  Birth:  That  person's  date  of  birth  (month,  day,  and  year). 

■  If  the  individual  is  no  longer  living,  provide  the  date  of  death  That  person's  date  of  death,  if 
applicable  (month,  day,  and  year). 

■  If  the  person  is  living: 

-  Address:  That  person's  current  home  address. 

-  City:  That's  person's  current  city  of  residence. 

-  State:  That  person's  current  state  of  residence. 

-  Zip:  5  or  9  digit  zip  code  of  that  person's  current  residence. 

-  Daytime  phone:  The  daytime  telephone  number,  including  the  area  code 

If  the  lawful  spouse  with  HIV,  the  former  lawful  spouse  with  HIV,  or  the  child  who  acquired  HIV 
perinatally  lives  outside  of  the  United  States  of  America,  in  the  State  field,  enter  the  country.  In 
the  Zip  field,  use  any  applicable  mailing  code.  In  the  phone  field,  include  the  international 
dialing  code  for  the  country. 

■  Relationship  to  individual  in  Section  A  (Check  one):  Check  the  appropriate  box  indicating 
whether  the  person  identified  in  Section  B  is  the  lawful  spouse  (husband  or  wife)  with  HIV;  the 
former  lawful  spouse  (husband  or  wife)  with  HIV,  or  the  child  with  HIV.  If  the  person  identified  in 
Section  B  is  the  child  with  HIV,  check  the  third  box  if  the  individual  identified  in  Section  A  is  the 
child's  birth  mother;  check  the  fourth  box  if  the  child's  birth  mother  is  the  lawful  spouse  of  the 
individual  identified  in  Section  A;  check  the  fifth  box  if  the  child's  birth  mother  was  the  former 
lawful  spouse  of  the  individual  identified  in  Section  A.  Note  that  a  child  with  HIV  who  checked 
the  fifth  box  may  be  eligible  for  payment  even  if  the  individual  identified  in  Section  A  is  not  the 
child's  father. 


SECTION  C  -  INSTRUCTIONS 


Complete  this  section  if  you  are  filing  a  petition  as  a  survivor 

This  section  describes  a  surviving  spouse,  child,  or  parent  of  a  deceased  person  with  HIV.  The  lawful 
spouse  can  always  file  a  petition.  The  surviving  child  or  children  can  file  a  petition  if  there  is  no  surviv- 
ing spouse.  The  surviving  parent  or  parents  can  file  a  petition  if  there  is  no  surviving  spouse  or  are  no 
surviving  children.  Enter  the  requested  information. 

(Section  C  continued,  next  pagei 


If  you  have  any  questions,  go  to  the  Ricky  Ray  web-site,  www.hrsa.gov/bhpr/rickyray,  or  call  the  toll-free 
number,  1-888-496-0338. 
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■  Name:  The  survivor's  full  name 

■  Social  Security  Number  The  survivor's  9-digit  Social  Security  Number 

■  Date  of  Birth;  The  survivor's  date  of  birth  (month,  day,  and  year). 

■  Address:  The  survivor's  current  home  address 

■  City:  The  survivor's  current  city  of  residence. 

■  State:  The  survivor's  current  state  of  residence 

■  Zip:  5  or  9  digit  zip  code  of  the  survivor's  current  residence. 

■  Daytime  phone  The  survivor's  daytime  telephone  number,  including  the  area  code 

If  the  survivor  filing  tfie  petition  lives  outside  of  the  United  States  of  America,  in  the  State  field, 
enter  the  country.  In  the  Zip  field,  use  any  applicable  mailing  code.  In  the  phone  field,  include  the 
international  code  for  the  country 

■  Survivorship  (check  one)   Check  the  first  box  if  you  are  a  survivor  of  the  individual  with  HIV  and 
a  blood-clotting  disorder  Check  the  second  box  if  you  are  a  survivor  of  a  person  with  HIV  who  is 
not  the  individual  with  a  blood-clotting  disorder  (£^  the  lawful  spouse,  the  former  lawful 
spouse  or  the  child)   If  you  are  a  survivor  of  both,  you  may  be  eligible  for  two  payments.  In  that 
case,  file  two  separate  petitions;  check  the  first  box  in  one  petition  and  the  second  box  in  the  other 

■  Nature  of  the  survivor's  relationship  to  the  individual  in  Section  A  or  the  person  in  Section  B 
(check  one):  Check  the  appropriate  box  to  indicate  whether  you  were  the  lawful  husband  or  wife 
at  the  time  of  the  death  of  the  person  with  HIV;  the  child  or  stepchild,  where  there  is  no  surviving 
spouse;  or  the  parent,  where  there  is  no  surviving  spouse  or  surviving  children. 

■  Surviving  children  or  parents  (check  one):  Check  the  first  box  if  you  are  the  only  survivor  of  the 
person  with  HIV  who  is  eligible  for  payment  under  the  Act   Check  the  second  box  if  there  are 
other  eligible  survivors  If  you  checked  the  second  box,  provide  further  information  for  each  of 
the  other  eligible  survivors; 

-  Name;  The  name  of  the  survivor(s)  other  than  yourself;  and 

-  Relationship;  The  relationship  to  the  person  with  HIV  who  died  (£^  child,  parent). 

Four  areas  are  provided  on  the  form.  If  you  need  more  space,  use  additional  paper  and  list  all 
eligible  survivors 


AMENDMENT  TO  A  PREVIOUSLY  SUBMITTED  PETITION  -  INSTRUCTIONS 
Complete  this  section  only  if  you  are  a  survivor  amending  a  petition 

Under  three  specific  circumstances  described  below,  survivors  of  persons  with  HIV  must  file  an 
amendment  to  a  previously  submitted  petition  in  order  to  retain  the  original  assigned  order  number 
and  to  receive  payment  under  the  Act.  Survivors  must  use  the  petition  form  to  amend  a  petition.  If  you 
meet  any  of  the  three  circumstances,  check  the  box  and  fill  in  the  full  name  of  the  petitioner  whose 
petition  you  are  amending 

•    If  you  are  a  survivor  of  a  person  who  has  already  submitted  a  petition,  but  who  died  before 
receiving  a  compassionate  payment,  check  the  box  and  fill  in  the  name  of  that  deceased  indi- 

(Amendment  continued,  next  page) 


If  you  have  any  questions,  go  to  the  Rk:ky  Ray  web-site,  www.hrsa.gov/bhpr/rickyray,  or  call  the  toll-free 
number,  1-888-496-0338. 
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•  If  another  survivor  filed  a  petition  or  an  amendment  to  a  previously  submitted  petition,  but  then 
died  before  receiving  a  payment,  check  the  box  and  fill  in  the  name  of  that  deceased  person. 

•  If  the  original  petition  was  filed  by  multiple  surviving  children  or  parents  and  any  of  those  survi- 
vors has  died,  check  the  box  and  fill  in  the  name  of  the  survivor  who  filed  the  previous  petition 


SECTION  D  -  INSTRUCTIONS 


Complete  this  section  if  you  are  a  personal  representative  of  any  eligible  individual 

This  section  describes  an  attorney  or  other  representative  for  the  eligible  individual,  if  any.  If  this 
section  is  completed,  all  communications  related  to  the  petition  will  go  directly  to  the  personal  repre- 
sentative. Enter  the  requested  information. 

■  Name:  The  personal  representative's  full  name. 

■  Address:  The  personal  representative's  current  home  or  office  address. 

■  City:  The  personal  representative's  current  city  of  office  or  residence. 

■  State;  The  personal  representative's  current  state  of  office  or  residence. 

■  Zip:  5  or  9  digit  zip  code  of  the  personal  representative's  current  office  or  residence. 

■  Daytime  phone;  The  daytime  telephone  number  of  the  personal  representative,  including  the  area 
code. 

■  Filing  for:  The  name  of  the  eligible  individual  on  whose  behalf  you  are  filing  a  petition. 

■  Nature  of  relationship  to  eligible  individual.  Fill  in  the  blank  indicating  attorney  guardian  or 
other  (be  specific). 

■  Does  the  eligible  individual  have  the  legal  capacity  to  receive  payments?  Check  the  "Yes"  box  if 
the  person  you  are  representing  has  the  legal  capacity.  Check  the  "No"  box  if  the  person  you  are 
representing  does  not  have  the  legal  capacity  to  receive  payments  (e.g..  you  represent  a  minor  or 
an  individual  who  is  otherwise  incompetent).  In  the  space  provided,  please  explain. 

If  the  personal  representative  lives  or  works  outside  of  the  United  States  of  America,  in  the  State 
field,  enter  the  country.  In  the  Zip  field,  use  any  applicable  mailing  code.  In  the  phone  field,  in- 
clude the  international  dialing  code  for  the  country. 

■  Signature  of  Personal  Representative:  The  personal  representative's  original  signature  in  ink. 


SECTION  E  -  INSTRUCTIONS 


All  petitioners  or  their  representatives  must  complete  this  section 

All  eligible  individuals  must  sign  the  petition,  unless  he/she  does  not  have  the  legal  capacity  to  receive 
payments  under  the  Act.  In  that  case,  a  personal  representative  must  sign  for  the  individual  (even  if  the 
personal  representative  also  signed  in  Section  D  above).  If  multiple  surviving  children  or  surviving 
parents  are  filing  jointly,  at  least  one  of  these  survivors  must  sign  the  petition.  Enter  the  requested 
information. 

■  Name  (printed  clearly  or  typed):  The  name  of  the  person  signing  the  petition,  presented  legibly 

(Section  E  continued,  next  pagei 


If  you  have  any  questions,  go  to  the  Rk*y  Ray  wet)-site,  www.hrsa.gov/bhpr/rickyray,  or  call  the  toll-free 
number,  1-888-496-0338. 
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Signature:  An  original  signature  m  ink. 

Date:  Date  petition  was  signed  (month,  day,  and  year) 


USE  OF  SOCIAL  SECURITY  NUMBERS 


Pursuant  to  the  Debt  Collection  Improvement  Act  of  1996,  and  m  furtherance  of  the  Ricky  Ray  Hemo- 
philia Relief  Fund  Act  of  1998,  the  Petition  asks  petitioners  to  provide  social  security  account  numbers 
This  information  will  be  used  by  the  Department  of  Health  and  Human  Services  to  verify  the  identity 
of  individuals  filing  petitions  and  to  determine  their  eligibility  for  payment.  This  information  will  also 
be  used  by  the  Department  of  the  Treasury  to  transmit  payment  data,  by  electronic  means,  to  the 
financial  institutions  of  individuals  deemed  eligible  for  a  compassionate  payment.  Furnishing  this 
information  on  the  Petition  is  voluntary,  but  failure  to  do  so  may  delay  or  prevent  the  receipt  of  a 
compassionate  payment 


If  you  have  any  questions,  go  to  the  Ricky  Ray  web-site,  www.hrsa.gov/bhpr/rickyray,  or  call  the  toll-free 
number,  1-888-496-0338. 
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RICKY  Ray  Hemophilia  Relief  Fund 
PETITION  DOCUMENTATION  CHECKLIST 

To  determine  the  documentation  you  need  to  complete  your  petition,  please  check  those  options 
below  that  apply  to  you,  and  provide  the  documentation  as  described.  Also,  all  petitions  must  be  filled 
out  completely  and  signed  under  penalty  of  perjury. 


Chcck 

BOX 


n 


Category  of  Elicibiuty 


Rfquired  Documentation 


1.  PERSONS  with  HIV 


The  individual  with  a  blood- 
clotting  disorder  and  HIV. 

An  HIV  infected  Individual  who  has 
a  blood-clotting  disorder,  such  as 
hemophilia,  who  was  treated  with 
antihemophilic  factor  at  any  time 
during  the  period  from  July  1 ,  1 982, 
to  December  31,1 987,  in  any  state 
of  the  United  States  of  America,  the 
District  of  Columbia,  U.S.  territo- 
ries, commonwealths,  and  posses- 
sions, or  at  any  diplomatic  area  or 
military  installation  of  the  United 
States. 


Medical  documentation  showing  that  the  individual  with  a 
blood-clotting  disorder  and  HIV: 

(1)  has  a  blood-clotting  disorder,  such  as  hemophilia; 

(2)  was  treated  with  antihemophilic  factor  at  any  time  between 
July  1,  1982,  and  December  31,  1987;  and 

(3)  has  an  HIV  infection. 

This  medical  documentation  may  be  submitted  in  the  following 
forms: 

(a)  copies  of  relevant  portions  of  medical  records,  records 
maintained  by  a  doctor,  nurse,  or  other  licensed  health  care 
provider,  test  results,  prescription  information,  or  other 
documentation  possibly  deemed  credible  by  the  Secretary 
(e.g..  infusion  logs  and  packing  slips);  or 

(b)  an  affidavit,  signed  under  penalty  of  perjury,  by  a  doctor  or 
nurse  practitioner,  verifying  that  the  medical  criteria  neces- 
sary for  a  petitioner  to  be  eligible  for  payment  under  the  Act 
are  satisfied.  The  affidavit  must  include  the  doctor's  or  nurse 
practitioner's  state  and  license  number.  The  affidavit  is 
contained  in  Appendix  B. 


If  you  have  any  questions,  go  to  the  Ricky  Ray  web-site,  www.hrsa.gov/bhpr/rickyray,  or  call  the  toll-free 
number,  1-888-496-0338. 
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CHfCK 
BOX 


CATICORY  of  EUCIBIIITY 


Rfquirfd  Documentation 


Persons  With  HIV  (Continued) 


D 


The  lawful  spouse  with  HIV. 

An  HIV  infected  person  who  is  the 
lawful  spouse  of  an  individual  with 
a  blood-clotting  disorder  and  HIV, 
according  to  the  laws  of  the  place 
where  the  lawful  spfjuse  resides  on 
the  date  this  petition  is  filed. 


Medical  documentation  showing  that  the  individual  with  a 
blood-clotting  disorder  and  HIV: 

(1 1  has  (or  had)  a  blood-clotting  disorder,  such  as  hemophilia: 
i2)  was  treated  with  antihemophilic  factor  at  any  time  between 

luly  1 ,  1 982,  and  December  31,  1 987,  and 
(31  has  (or  had)  an  HIV  infection. 

Medical  documentation  showing  that  the  lawful  spouse  with 
HIV  has  an  HIV  infection 

The  required  medical  documentation  may  be  submitted  in  the 

following  forms 

la)  copies  of  relevant  portions  of  medical  records,  records 

maintained  by  a  doctor,  nurse,  or  other  licensed  health  care 
provider,  test  results,  prescription  information,  or  other 
documentation  possibly  deemed  credible  by  the  Secretary 
(g^,  infusion  logs  and  packing  slips;;  or 

lb'  an  affidavit,  signed  under  penalty  of  p)er|urv,  by  a  doctor  tr 
nurse  practitioner,  verifying  that  the  medical  criteria  neces- 
sary for  a  petitioner  to  be  eligible  for  payment  under  the  Act 
are  satisfied  The  affidavit  must  include  the  doctor's  or  nurse 
practitioner's  state  and  license  number  This  affidavit  is 
contained  in  Appendix  B. 

Legal  documentation 

,A  marriage  certificate  or  other  proof  of  a  lawful  marriage  thai 
shows  that  the  lawful  spouse  with  HIV  and  the  individual  with  a 
blood-clotting  disorder  and  HIV  are  married 


If  you  have  any  questions,  go  to  the  Ricky  Ray  web-site.  www.hrsa.gov/bhpr/rickyray.  or  call  the  toll-free 
number,  1-888-496-0338. 
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Check 

BOX 


D 


Category  of  Eligibility 


Required  Documentation 


Persons  With  HIV  (Continued) 


The  former  lawful  spouse  with  HIV. 

An  HIV  infected  person  who  is  the 
former  lawful  spouse  of  the  indi- 
vidual with  a  blood-clotting  disor- 
der and  HIV  and  (1 )  was  the  lawful 
spouse  of  the  individual  with  a 
blood-clotting  disorder  and  HIV  at 
any  time  after  the  date  of  the 
individual's  treatment  with  antihe- 
mophilic factor  (this  date  of  treat- 
ment must  have  been  between  July 
1 ,  1 982,  and  December  31,1 987), 
and  (2)  is  no  longer  married 


Medical  documentation  showing  that  the  individual  with  a 
blood-clotting  disorder  and  HIV: 

(1 )  has  (or  had)  a  blood-clotting  disorder,  such  as  hemophilia; 

(2)  was  treated  with  antihemophilic  factor  at  any  time  between 
July  1,  1982,  and  December  31,  1987;  and 

(3)  has  (or  had)  an  HIV  infection. 

Medical  documentation  showing  that  the  former  lawful  spouse 
with  HIV: 

(1)  has  an  HIV  infection;  and 

(2)  with  reasonable  certainty  contracted  HIV  from  the  indi- 
vidual with  a  blood-clotting  disorder  and  HIV. 

The  required  medical  documentation  may  be  submitted  in  the 
following  forms: 

(a)  copies  of  relevant  portions  of  medical  records,  records 
maintained  by  a  doctor,  nurse,  or  other  licensed  health  care 
provider,  test  results,  prescription  information,  or  other 
documentation  possibly  deemed  credible  by  the  Secretary 
(£^  infusion  logs  and  packing  slips);  or 

(b)  an  affidavit,  signed  under  penalty  of  perjury,  by  a  doctor  or 
nurse  practitioner,  verifying  that  the  medical  criteria  neces- 
sary for  a  petitioner  to  be  eligible  for  payment  under  the  Act 
are  satisfied.  The  affidavit  must  include  the  doctors  or  nurse 
practitioner's  state  and  license  number.  The  affidavit  is 
contained  in  Appendix  B. 

Legal  documentation: 

(1 )  A  marriage  certificate  or  other  proof  of  a  lawful  marriage, 
which  shows  that  the  former  lawful  spouse  with  HIV  and 
the  individual  with  a  blood-clotting  disorder  and  HIV  were 
married  at  any  time  after  the  date  of  the  individual's  treat- 
ment with  antihemophilic  factor  (this  date  of  treatment  must 
have  been  between  July  1,  1982,  and  December  31,  1987!; 
and 

(2)  A  divorce  certificate  or  other  proof  of  termination  of  the 
marriage. 


If  you  have  any  questions,  go  to  the  Ricky  Ray  web-site,  wv/w.hrsa.gov/bhpr/rickyray,  or  call  the  toll-free 
number,  1  -888-496-0338. 
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Chkk 
BOX 


CATtCORY  OF  EUCIBIUTY 


ftEQUIRFD  DOCUMFNTATION 


Persons  With  HIV  (Continued) 


D 


The  child  with  HIV  who  acquired 
an  HIV  infection  through  perinatal 
transmission  from  a  mother  who  is 
the  individual  with  a  blood-clotting 
disorder  and  HIV. 


Medical  documenUtion  sho%ving  that  the  individual  with  a 
blood-clotting  disorder  and  HIV: 

(1 )  has  (or  had)  a  blood-clotting  disorder,  such  as  hemophilia; 

(2)  was  treated  with  antihemophilic  factor  at  any  time  between 
)uly  1,  1982,  and  December  31,  1987;  and 

(3)  has  (or  had)  an  HIV  infection. 

Medical  documenUtion  showing  that  the  child  with  HIV: 

(1)  has  an  HIV  infection;  and 

(2)  acquired  an  HIV  infection  through  perinatal  transmission 
from  a  birth  mother  who  is  the  individual  with  a  blood- 
clotting  disorder  and  HIV. 

The  required  medical  documentation  may  be  submitted  in  the 
following  forms: 

(a)  copies  of  relevant  portions  of  medical  records,  records 
maintained  by  a  doctor,  nurse,  or  other  licensed  health  care 
provider,  test  results,  prescription  information,  or  other 
documentation  possibly  deemed  credible  by  the  Secretary 
(e.g..  infusion  logs  and  packing  slips);  or 

(b)  an  affidavit,  signed  under  penalty  of  perjury,  by  a  doctor  or 
nurse  practitioner,  verifying  that  the  medical  criteria  neces- 
sary for  a  petitioner  to  be  eligible  for  paynr>ent  under  the  Act 
are  satisfied.  The  affidavit  must  include  the  doctor's  or  nurse 
practitioner's  state  and  license  number.  The  affidavit  is 
contained  in  Appendix  B. 

Legal  documentation: 

A  birth  certificate  or  other  proof  showing  that  the  child  with 
HIV  is  the  child  of  a  mother,  who  is  the  individual  with  a  blood- 
clotting  disorder  and  HIV. 


If  you  have  any  questions,  go  to  the  Ricky  Ray  wet>-site,  www.hrsa.gov/bhpr/rickyray.  or  call  the  toll-free 
number.  1  -888-496-0338. 
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Check 

BOX 


Category  of  Eligibility 


Required  Documentation 


Persons  WITH  HIV  (Continued) 


D 


The  child  with  HIV  who  acquired 
an  HIV  infection  through  perinatal 
transmission  from  a  mother  who  is 
the  lawful  spouse  of  an  individual 
with  a  blood-clotting  disorder  and 
HIV 


Medical  documentation  showing  that  the  individual  with  a 
blood-clotting  disorder  and  HIV: 

(1 )  has  (or  had)  a  blood-clotting  disorder,  such  as  hemophilia; 

(2)  was  treated  with  antihemophilic  factor  at  any  time  between 
July  1,  1982,  and  December  31,  1987;  and 

(3)  has  (or  had)  an  HIV  infection. 

Medical  documentation  showing  that  the  child  with  HIV: 

(1)  has  an  HIV  infection; 

(2)  acquired  an  HIV  infection  through  perinatal  transmission 
from  a  birth  mother  who  is  the  lawful  spouse  with  HIV. 

The  required  medical  documentation  may  be  submitted  in  the 
following  forms: 

(a)  copies  of  relevant  portions  of  medical  records,  records 
maintained  by  a  doctor,  nurse,  or  other  licensed  health  care 
provider,  test  results,  prescription  information,  or  other 
documentation  possibly  deemed  credible  by  the  Secretary 
(e.g..  infusion  logs  and  packing  slips);  or 

(b)  an  affidavit,  signed  under  penalty  of  perjury,  by  a  doctor  or 
nurse  practitioner,  verifying  that  the  medical  criteria  neces- 
sary for  a  petitioner  to  be  eligible  for  payment  under  the  Act 
are  satisfied.  The  affidavit  must  include  the  doctor's  or  nurse 
practitioner's  state  and  license  number.  The  affidavit  is 
contained  in  Appendix  B. 

Legal  documentation: 

a)  A  birth  certificate  or  other  proof  showing  that  the  child  with 
HIV  is  the  child  of  the  mother  with  HIV;  and 

b)  A  marriage  certificate  or  other  proof  showing  that  the  father 
with  the  blood-clotting  disorder  and  HIV  and  the  mother 
with  HIV  were  lawfully  married. 


If  you  have  any  questions,  go  to  the  Rteky  Ray  web-site,  www.hrsa.gov/bhpr/rickyray.  or  call  the  toll-free 
number,  1-888-496-0338. 
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CHfCK 
BOX 


Cavecoky  Of  Eligibility 


REQVIRED  DOCVMINTATION 


Persons  With  HIV  (Continued) 


n 


The  child  with  HIV  who  acquired 
an  HIV  infection  through  perinatal 
transmission  from  a  mother  who  is 
the  former  lawful  spouse  of  an 
individual  with  a  blood-clotting 
disorder  and  HIV 


Medical  documentation  showing  that  the  individual  with  a 
blood-clotting  disorder  and  HIV: 

fl  I  has  lor  had)  a  blood-clotting  disorder,  such  as  hemophilia; 

i2)  was  treated  with  antihemophilic  factor  at  any  lime  between 
luly  1 ,  1  982,  and  December  31,  1 987,  and 

i3l  has  (or  had)  an  HIV  infection. 

Medical  Documentation  showing  that  the  child  with  HIV 

(1)  has  an  HIV  infection,  and 

i2)  acquired  an  HIV  infection  through  perinatal  transmission 
from  a  birth  mother  who  is/was  the  former  lawful  sfxjuse 
with  HIV. 

Medical  documentation  showing  that  the  mother  with  HIV 

with  reasonable  certainty  contracted  HIV  from  the  individual 
with  a  blood-clotting  disorder  and  HIV. 

The  required  medical  documentation  may  be  submitted  in  the 
following  forms: 

(a)  copies  of  relevant  portions  of  medical  records,  records 

maintained  by  a  doctor,  nurse,  or  other  licensed  health  care 
provider,  test  results,  prescription  information,  or  other 
documentation  possibly  deemed  credible  by  the  Secretary 
(fi^,  infusion  logs  and  packing  slips);  or 

lb)  an  affidavit,  signed  under  penalty  of  perjury,  by  a  doctor  or 
nurse  practitioner,  verifying  that  the  medical  criteria  neces- 
sary for  a  petitioner  to  be  eligible  for  payment  under  the  Act 
are  satisfied.  The  affidavit  must  include  the  doctor's  or  nurse 
practitioner's  state  and  license  number  The  affidavit  is 
contained  m  Appendix  B. 

Legal  documentation: 

ai    A  birth  certificate  or  other  proof  showing  that  the  child  with 
HIV  IS  the  child  of  the  mother  with  HIV;  and 

bi    A  marriage  certificate  or  other  proof  showing  that  the  man 
with  the  blood-clotting  disorder  and  HIV  and  the  mother 
with  HIV  were  lawfully  married. 


If  you  have  any  questions,  go  to  the  Ricky  Ray  web-site,  www.hrsa.gov/bhpr/rickyray,  or  call  the  toll-free 
number,  1-888-496-0338 
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Check 

BOX 


Category  of  Eligibility 


Required  Documentation 


2.  SURVIVORS  OF  PERSONS  WITH  HIV 


n 


D 


Surviving  spouse  of  a  person  with 
HIV 


Surviving  child  or  children  of  a 
person  with  HIV. 


D 


Surviving  parent  or  parents  of  a 
person  with  HIV. 


All  medical  and  legal  documentation  required  for  the  person 
with  HIV  (i.e.,  the  individual  with  a  blood-clotting  disorder  and 
HIV,  the  lawful  spouse  with  HIV,  the  former  lawful  spouse  with 
HIV,  or  the  child  with  HIV),  as  described  in  Section  1  above. 

Legal  documentation: 

(1 )  a  death  certificate  for  the  person  with  HIV,  or  other  evi- 
dence of  that  person's  death;  and 

(2)  a  marriage  certificate  or  other  proof  of  lawful  marriage, 
which  shows  that  you  were  the  spouse  of  the  person  with 
HIV 


All  medical  and  legal  documentation  required  for  the  person 
with  HIV  (i.e..  the  individual  with  a  blood-clotting  disorder  and 
HIV,  the  lawful  spouse  with  HIV,  the  former  lawful  spouse  with 
HIV,  or  the  child  with  HIV),  as  described  in  Section  1  above. 

Legal  documentation: 

(T)  a  death  certificate  for  the  person  with  HIV,  or  other  evi- 
dence of  that  person's  death;  and 

(2)  a  birth  certificate,  adoption  certificate,  documentation 
showing  that  you  are  the  stepchild  of  the  person  with  HIV 
(i.e..  a  certificate  of  marriage  between  your  parent  and  the 
person  with  HIV),  or  other  documentation  showing  that  vou 
are  the  child  of  the  person  with  HIV. 


All  medical  and  legal  documentation  required  for  the  person 
with  HIV  (i.e..  the  individual  with  a  blood-clotting  disorder  and 
HIV,  the  lawful  spouse  with  HIV,  the  former  lawful  spouse  with 
HIV,  or  the  child  with  HIV),  as  described  in  Section  1  above. 

Legal  documentation: 

(1 )  a  death  certificate  for  the  person  with  HIV,  or  other  evi- 
dence of  that  person's  death;  and 

(2)  for  each  surviving  parent,  a  birth  certificate,  adoption 
certificate,  or  other  documentation  which  shows  that  you 
are  the  parent  of  the  person  with  HIV. 


If  you  have  any  questions,  go  to  the  Ricky  Ray  web-site,  www.hrsa.gov/bhpr/rrckyray,  or  call  the  toll-tree 
nunfiber,  1-888-496-0338. 
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CmcK 

BOX 


Caticoky  of  Eliciuuty 


Rfqviud  Documentation 


3.  SURVIVORS  FILING  AN  AMENDMENT  TO  A  PRIOR  PETITION 


D 


Survivor  or  turvivora  of  a  person 
with  HIV  where  the  person  with 
HIV  filed  a  petition,  but  then  died 
before  receiving  payment. 


Legal  documentation  for  spouse  survivors: 

(Da  death  certificate  for  the  person  with  HIV,  or  other  evi- 
dence of  that  person's  death;  and 

(2)  a  marriage  certificate  or  other  proof  of  lawful  marriage, 
which  shows  that  you  were  the  spouse  of  the  person  with 
HIV 

Legal  documentation  for  child  survivors: 

(Da  death  certificate  for  the  person  with  HIV,  or  other  evi- 
dence of  that  person's  death; 

(2)  for  each  surviving  child,  a  birth  certificate,  adoption  certifi- 
cate, documentation  that  shows  that  you  are  the  step>child  of 
the  person  with  HIV  (i.e..  a  certificate  of  marriage  between 
your  parent  and  the  person  with  HIV),  or  other  documenta- 
tion which  shows  that  you  are  the  child  of  the  person  with 
HIV 

Legal  documentation  for  parent  survivors: 

(Da  death  certificate  for  the  person  with  HIV,  or  other  evi- 
dence of  that  person's  death;  and 

(2)  for  each  surviving  parent,  a  birth  certificate,  adoption 
certificate,  or  other  documentation  which  shows  that  you 
are  the  parent  of  the  person  with  HIV 


If  you  h«v»  any  questions,  go  to  ttie  Ricky  Ray  web-site,  www.hrsa.oov/bhpr/rickyray,  or  call  the  toll-free 
number,  1-688-496-0338. 
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Check 

BOX 


Category  of  Eligibility 


Requirco  Documentation 


Survivors  Filing  an  Amendment  to  a  Prior  Petition  (Continued) 


D 


The  next  eligible  survivor  or 
survivors  of  a  person  with  HIV 
where  another  survivor  filed  a 
petition  or  an  amendment  to  a 
petition,  but  then  died  before 
receiving  payment. 


D 


Survivor  or  survivors  of  a  person 
with  HIV  where  multiple  surviving 
children  or  surviving  parents  filed  a 
petition,  but  one  of  the  survivors 
died  before  receiving  payment. 


Legal  documentation  for  spouse  survivors: 

(D  a  death  certificate  for  the  person  with  HIV,  or  other  evi- 
dence of  that  person's  death; 

(2)  a  marriage  certificate  or  other  proof  of  lawful  marriage, 
which  shows  that  you  were  the  sp)Ouse  of  the  person  with 
HIV;  and 

(3)  a  death  certificate  for  the  person  who  was  listed  as  a 
survivor  on  the  original  petition  or  amendment  who  has 
died,  or  other  evidence  of  that  person's  death. 

Legal  documentation  for  child  survivors: 

(D  a  death  certificate  for  the  person  with  HIV,  or  other  evi- 
dence of  that  person's  death; 

(2)  for  each  surviving  child,  a  birth  certificate,  adoption  certifi- 
cate, documentation  that  shows  that  you  are  the  stepchild  of 
the  child  with  HIV  (i.e..  a  certificate  of  marriage  between 
your  parent  and  the  person  with  HIV',  or  other  documenta- 
tion which  shows  that  you  are  the  child  of  the  person  with 
HIV;  and 

(3)  a  death  certificate  for  the  person  who  was  listed  as  a 
survivor  on  the  original  petition  or  amendment  who  has 
died,  or  other  evidence  of  that  person's  death. 

Legal  documentation  for  parent  survivors: 

(1 )  a  death  certificate  for  the  person  with  HIV,  or  other  evi- 
dence of  that  person's  death; 

(2)  for  each  surviving  parent,  a  birth  certificate,  adoption 
certificate,  or  other  documentation  which  shows  that  vou 
are  the  parent(s)  of  the  person  with  HIV:  and 

(3)  a  death  certificate  for  the  person  who  was  listed  as  a 
survivor  on  the  original  petition  or  amendment  who  has 
died,  or  other  evidence  of  that  person's  death. 


Legal  documentation: 

A  death  certificate  for  the  person  who  was  listed  as  a  survivor 
on  the  original  petition  or  amendment  who  has  died,  or  other 
evidence  of  that  person's  death. 


If  you  have  any  questions,  go  to  the  Ricky  Ray  web-site,  www.hrsa.gov/bhpr/rckyray,  or  call  the  toll-free 
number,  1-888-496-0338. 
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Chkk 

BOX 


Categoky  Of  Eligibility 


RcQuiKto  Documentation 


D 


4.  PERSONAL  REPRESENTATIVES 


Personal  Reprrsentativrs: 

Personal  represenlatives  may  file  a 
petition  tor  an  individual  who  is 
eligible  to  receive  payment  under 

the  Act: 

ill  where  the  eligible  individual 
does  not  have  the  legal  capacity 
to  receive  payment  under  the 
Act.  as  described  m  ^1  .?0  }5(ei: 
or 

J  ■  where  the  eligible  individual 
does  have  the  capac  ity  to 
rec  eive  payment  uncJer  the  Act. 
but  onlv  it  the  sworn  statement 
inc  luded  at  the  end  of  the 
petition  IS  signed  by  the  eligible 
indiv  i(iudl. 


In  all  ca$«f,  the  personal  representative  must  submit  all 
medical  and  legal  documentation  required  for  the  eligible 
individual. 

In  those  cases  in  which  the  eligible  individual  does  not  have  the 
legal  capacity  to  receive  payment  under  the  Act,  a  personal 
representative  may  receive  payment  for  a  legally  incompetent 
individual  by  submitting  the  following  written  documentation: 

1 1 .  proof  showing  the  eligible  individual  does  not  have  the 
legal  capacity  to  receive  payment  under  the  Act  igji..,  a 
birth  certificate  showing  that  the  eligible  individual  is  a 
minor  or  other  evidence  showing  that  the  eligible  individual 
IS  legally  incompetent),  and 

•2i  proof  showing  that  you  have  the  authority  to  receive 
payment  for  the  eligible  individual  (S^.  proof  of  legal 
guardianship). 


If  you  have  any  questions,  go  to  the  Ricky  Ray  web-site,  www.hrsa.gov/bhpr/tickyray,  or  call  the  toll-free 
numljer,  1-888-496-0338 
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DEPARTMENT  OF  DEFENSE 
GENERAL  SERVICES 
ADMINISTRATION 
NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  1,  5.  8,  17,  19,  32,  and  52 
[FAR  Case  2000-402] 
RIN  9000-AI76 

Federal  Acquisition  Regulation; 
Definitions  for  "Contract  Action"  and 
"Contracting  Action" 

AGENCIES:  nepartmcnt  of  Defense  (DoD), 

Cieneral  Services  Administration  (CJSA). 

and  National  Aeronautics  and  Space 

Administration  (NASA) 

ACTK5N:  Proposed  rule  with  reciuest  for 

(comments 


SUMMARY:  The  Civilian  A^^ency 
Acquisition  (louncil  and  the  Defense 
Acquisition  Regulations  Council 
(Councils)  are  proposing  to  amend  the 
Federal  Acquisition  Regulation  (F-'AK)  to 
provide  for  consistent  use  of  the  term 
"contract  action."  The  proposed 
revisions  are  intended  to  reorganize, 
simplify,  and  clarifv  the  FAR.  The 
Councils  do  not  intend  to  mr»ke  anv 
suhstantive  change  to  the  FAR  bv  this 
proposal   (Comments  should  address  am 
potential  unintended  suhstantive 
changes  to  the  FAR  resulting  from  the 
proposed  revisions.  This  case  is  one  of 
a  series  of  cases  that  implement  the 
White  House  memorandum,  I'lain 
Language  in  Covernment  Writing,  dated 
lune  1,  1499. 

DATES:  Interestt^d  parties  should  suhmit 
comments  on  or  before  |uiv  .U.  2000  to 
be  considered  in  the  formulation  of  a 
final  rule 

ADDRESSES:  Submit  written  comments 
to  General  Services  Administration. 
FAR  Secretariat  (MVR),  Attn:  Ms.  Laurie 
Duarte.  1800  F  Street.  NW,  Room  403.5, 
Washington,  DC  2040.5 

Submit  electronic  comments  via  the 
Internet  to:  farcase.20OO-4O2@gsa.gov 

Please  suhnut  comments  onlv  and  cite 
FAR  i:ase  2000-402  in  all 
correspondence  related  to  this  case 
FOR  FURTHER  INFORMATION  CONTACT:  The 
FAR  Secretariat,  Room  4035.  (;S 
Building.  Washington,  DC  20405;  (202) 
501—4755.  for  information  pertaining  to 
status  or  publication  schedules.  For 
clarification  of  content,  contact  Mr 
Ralph  De  Stefano,  Procurement  Analvst, 
at  (202)  501-1  75H.  Plea.se  cite  FAR  case 
2000-402 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

The  rule  amends  the  Federal 
Acquisition  Regulation  (FAR)  to  address 


(lericived  ini  onsistencies  in  the  use  of 
the  terms  "contract  acticm"  and 
"contracting  ai  tion  "  The  rule  changes 
the  term  "contrai:ting  action"  to 
"contract  action"  throughout  the  FAR. 
In  the  current  FAR,  the  tt?rms  are  used 
interchangeably,  with  "contract  aciion" 
used  most  often.  Also,  the  rule  deletes 
the  existing  definitions  of  "contracting 
action"  in  FAR  part  5  (defined  but  not 
used  in  part  5)  and  "contract  action"  in 
part  32  and  moves  the  content  to  the 
[)olicy  section  of  each  part,  because  the 
definitions  reallv  serve  to  nan  .nv  the 
sc;ope  of  each  part 

This  is  not  a  significant  regulatorv 
action  and.  thf^refore,  was  not  subject  to 
review  under  sec;tion  6(b)  of  Executive 
Order  128t)(i,  Regulatory  Planning  and 
Review,  dated  September  30,  1993   This 
rule  is  not  a  ma|or  rule  under  5  I'  S.C. 
804 

B,  Regulatory  Flexibility  Act 

The  Cjjuncils  do  not  expect  this 
proposed  rule  to  ha\e  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  within  the 
mt>aning  of  the  Regulatory  Flexibilitv 
Act.  5  U.S  (!.  fiOl.  ft  st'q  .  bec;ause,  while 
we  are  making  changes  in  accordani:e 
with  plain  language  guidelines,  we  are 
not  substantively  changing  procedures 
for  award  and  administration  of 
contracts  Therefore,  an  Initial 
Regulatorv  Flexibilitv  .Analvsis  is  not 
required.  We  invite  comments  from 
small  businesses  and  other  interested 
parties.  We  will  consider  comments 
from  small  (mtities  concerning  the 
affected  FAR  parts  in  ac:cordance  with  5 
LI  S.C.  810  Small  entities  must  submit 
such  comments  separatelv  and  should 
cite  5  U.S.C,  601.  ef  seq  (FAR  case 
2000—402),  in  correspondence. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  proposed  changes 
to  the  FAR  do  not  impose  inff)rmati(m 
collection  recpiirements  that  require  the 
approval  of  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501,  et 
sfq 

List  of  Subjects  in  48  CFR  Parts  1,  5,  8, 
17,  19.  32.  and  52 

Clovernment  procurement. 
Ddli'd    Ma\  2A.  :!()()() 
Kdward  C  l.oeib. 

Diri'i  Inr  Ffdrnil  A(  (jiiisition  Pulii  i  Dni'.Kin 

Therefore.  DoD,  CSA,  and  NASA 
propose  to  amend  48  CIFR  parts  1.  5,  8, 
17,  19,  32,  and  52  as  set  forth  below: 

1    The  authority  citation  for  48  CFR 
parts  1,  5,  8,  17,  19,  32,  and  52 
continues  to  read  as  follows: 


,Authonly:  40  I '  S C  48h(i  ):  U)  I'. S.C. 

.  li,i|il.T  1)7:  ,inil  42  I'  .S.C   2A7M'  1 

PART  1— FEDERAL  ACQUISITION 
REGULATIONS  SYSTEM 

2.  Revise  section  1.403  to  read  as 
follows: 

1.403  Individual  deviations. 

Individual  deviations  affect  onlv  one 
contract  action,  and.  unless  section 
1.405(e)  IS  applicable,  mav  be 
authorized  by  the  agency  head.  The 
contracting  officer  must  document  the 
justification  and  agency  approval  in  the 
contract  file. 

3.  Revise  the  introductory'  paragraph 
of  .section  1.404  to  read  as  follows: 

1.404  Class  deviations. 

Class  deviations  affect  more  than  one 
contract  action.  When  an  agency  knows 
that  it  will  require  a  class  deviation  on 
a  permanent  basis,  it  should  propose  a 
FAR  revision.  Civilian  agencies,  other 
than  NASA,  must  furnish  a  copv  of  each 
approved  class  deviation  to  the  FAR 
Secretariat. 
•         «         ♦         »         ♦ 

4   Revise  paragraph  (b)  of  section 
1 .705  to  read  as  follows: 

1 .705    Supersession  and  modification. 

***** 

(b)  The  contracting  officer  need  not 
cancel  the  solicitation  if  the  D&F.  as 
modified,  supports  the  contract  action 

PART  &— PUBLICIZING  CONTRACT 
ACTIONS 

5.  Revise  section  5.000  to  read  as 
follows: 

5.000  Scope  of  part. 

This  part  prescribes  policies  and 
procedures  for  publicizing  contract 
opportunities  and  award  information. 
The  policies  apply  to  actions  resulting 
in  a  contract,  including  actions  for 
additional  supplies  or  services  outside 
the  existing  contract  scope.  The  policies 
do  not  apply  to  actions  that  are  within 
the  scope  and  under  the  terms  of  the 
existing  contract,  such  as  contract 
modifications  issued  pursuant  to  the 
Changes  clause,  or  funding  and  other 
administrative  changes. 

5.001  [Removed  and  Reserved] 

6  Remove  and  reserve  section  5.001. 

PART  fr— REQUIRED  SOURCES  OF 
SUPPUES  AND  SERVICES 

7  Revise  section  8.102  to  read  as 
follows: 

8.102     Policy. 

When  practicable,  agencies  must  use 
excess  personal  property  as  the  first 
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source  of  supply  for  agency  and  cost- 
reimbursement  contractor  requirements. 
Agencv  personnel  must  make  positive 
efforts  to  satisfy  agency  requirements  by 
obtaining  and  using  excess  personal 
property  (including  that  suitable  for 
adaptation  or  substitution)  before 
initiating  a  contract  action. 

PART  17— SPECIAL  CONTRACTING 
METHODS 

17.104    [Amended] 

8.  Amend  the  second  sentence  of 
paragraph  (b)  of  section  17.104  by 
removing  "contracting  action"  and 
inserting  'contract". 

9.  Revise  the  introductory  text  of 
paragraph  (b)  of  section  17.503  to  read 
as  follows: 


17.503    Determinations  and  findings 
requirements. 

***** 

(b)  If  the  Economy  Act  order  requires 
contract  action  by  the  servicing  agency, 
the  D&F  must  also  include  a  statement 
that  at  least  one  of  the  following 
circumstances  applies — 


PART  19— SMALL  BUSINESS 
PROGRAMS 

10.  In  section  19.302,  revise  the  first 
sentence  of  paragraph  (h)(4)  to  read  as 
follows: 

19.302     Protesting  a  small  business 
representation. 

***** 

(h)*   *   * 

(4)  If  a  protest  is  received  that 
challenges  the  small  business  status  of 
an  offeror  not  being  considered  for 
award,  the  contracting  officer  is  not 


required  to  suspend  contract  action. 


11.  Revise  paragraph  (c)(2)  of  19.505 
(and  remove  the  undesignated 
paragraph  following  paragraph  (c)(2))  to 
read  as  follows: 

19.505    Rejecting  Small  Business 
Administration  recommendations. 


(c)*    *    * 

(2)  The  3BA  must  be  allowed  15 
working  days  after  making  such  a 
written  request,  within  which  the 
Administrator  of  SEA — 

(i)  May  appeal  to  the  Secretary  of  the 
Department  concerned;  and 

(ii)  Must  notifv'  the  contracting  officer 
whether  the  further  appeal  has.  in  fact, 
been  taken.  If  notification  is  not 
received  by  the  contracting  officer 
within  the  15-day  period,  the 
contracting  officer  must  assume  that  the 
SBA  request  to  suspend  the  contract 
action  has  been  withdrawn  and  that  an 
appeal  to  the  Secretary  was  not  taken. 


PART  32— CONTRACT  RNANCING 

12.  Revise  the  introductor>'  text  of 
section  32.000  to  read  as  follows: 

32.000    Scope  of  part 

This  part  prescribes  policies  and 
procedures  for  contract  financing  and 
other  payment  matters  related  to  actions 
resulting  in  a  contract,  including  actions 
for  additional  supplies  or  services 
outside  the  existing  contract  scope.  This 
part  does  not  apply  to  actions  that  are 
within  the  scope  and  under  the  terms  of 
the  existing  contract,  such  as  contract 
modifications  issued  pursuant  to  the 
Changes  clause,  or  funding  and  other 


administrative  changes.  This  part 
addresses — 


32.001     [Amended] 

13.  Amend  section  32.001  by 
removing  the  definition  of  "Contract 
action". 

14.  Amend  section  32  703-2  by 
revising  the  first  sentence  to  read  as 
follows: 

32.703-2    Contracts  conditioned  upon 
availability  of  funds. 

(a)  Fiscal  year  contracts.  The 
contracting  officer  may  initiate  a 
contract  action  properly  chargeable  to 
funds  of  the  new  fiscal  year  before  these 
funds  are  available,  provided,  that  the 
contract  includes  the  clause  at  52.232- 
18,  Availabilitv  of  Funds  (see  32.705- 

1(a)). 

***** 

15.  Revise  paragraph  (a)  of  32  705-1 
to  read  as  follows: 

32.705-1     Clauses  for  contracting  in 
advance  of  funds. 

(a)  Insert  the  clause  at  52.232-18. 
Availability  of  Funds,  in  solicitations 
and  contracts  if  the  contract  will  be 
chargeable  to  funds  of  the  new  fiscal 
year  and  the  contract  action  will  be 
initiated  before  the  funds  are  available. 


PART  52— SOLICITATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

16.  Revise  the  introductory  text  of 
52.232-18  to  read  as  follows: 

52.232-1 8    Availability  of  funds. 

As  prescribed  in  32.705-l(a),  insert 
the  follov»dng  clause; 

***** 
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Title  3— 

The  President 


Proclamation  7314  of  May  26,  2000 

To  Modiiy  the  Quantitative  Limitations  Applicable  to  Imports 
of  Wheat  Gluten 


By  the  President  of  the  United  States  of  America 
A  Proclamation 

1.  On  May  30,  1998,  pursuant  to  section  203  of  the  Trade  Act  of  1974. 
as  amended  (the  "Trade  Act")  (19  U.S.C.  2253),  I  issued  Proclamation  7103. 
which  imposed  quantitative  limitations  on  certain  wheat  gluten  imports 
provided  for  in  subheadings  1109.00.10  and  1109.00.90  of  the  Harmonized 
Tariff  Schedule  of  the  United  States  (HTS)  for  a  period  of  3  years  plus 
1  day,  with  annual  increases  in  such  quota  limits  of  6  percent  during 
the  second  and  the  third  year.  I  exempted  imports  of  wheat  gluten  that 
is  the  product  of  certain  countries,  including  designated  beneficiary  countries 
under  the  Generalized  System  of  Preferences  ("GSP  countries"),  from  the 
application  of  the  quantitative  limitations. 

2.  On  December  1,  1999.  the  United  States  International  Trade  Commission 
(USITC)  issued  a  report,  as  required  under  section  204(a)(2)  of  the  Trade 
Act  (19  U.S.C.  2254(a)(2)),  on  the  results  of  its  monitoring  of  developments 
with  respect  to  the  domestic  wheat  gluten  industry.  The  USITC  report  notes 
that  in  the  12-month  period  prior  to  the  imposition  of  the  quota  (June 
1,  1997-May  31,  1998),  440,000  pounds  of  wheat  gluten  entered  the  United 
States  from  Poland.  During  the  first  quota  year  (June  1,  1998-May  31.  1999). 
imports  from  Poland  grew  to  5.004.000  pounds,  or  more  than  eleven  times 
the  amount  of  the  previous  vear.  accounting  for  2.9  percent  of  total  U.S. 
imports.  The  USITC  report  has  been  provided  to  me  (Investigation  Number 
TA-204-2).  More  recent  data  from  the  United  States  Customs  Service  indicate 
that  in  the  first  10  months  of  the  second  quota  year  (June  1999-March 
2000),  imports  from  Poland  totaled  8.965.800  pounds,  accounting  for  6.9 
percent  of  total  U.S.  imports. 

3.  Section  204(b)(1)(A)  of  the  Trade  Act  (19  U.S.C.  2254(b)(1)(A))  authorizes 
the  President,  after  taking  into  account  the  report  of  the  USITC  required 
under  section  204(a)(2)  of  the  Trade  Act  and  seeking  advice  from  the  Sec- 
retary of  Commerce  and  the  Secretary  of  Labor,  to  reduce,  modifv,  or  termi- 
nate an  action  taken  under  section  203  of  the  Trade  Act  when  the  President 
determines  that  changed  economic  circumstances  so  warrant. 

4.  After  taking  into  account  the  information  provided  in  the  USITC's  report, 
and  after  receiving  advice  from  the  Secretary  of  Commerce  and  the  Secretary 
of  Labor,  I  have  determined,  on  the  basis  that  increased  imports  of  wheat 
gluten  the  product  of  Poland  have  impaired  the  effectiveness  of  the  action 
I  proclaimed  in  1998  under  section  203  of  the  Trade  Act.  that  changed 
economic  circumstances  warrant  a  modification  in  the  action.  Accordingly. 
I  have  decided  to  include  in  the  action  imports  of  wheat  gluten  the  product 
of  Poland,  beginning  June  1,  2000. 

5.  Pursuant  to  section  203(g)  of  the  Trade  Act  (19  U.S.C.  2253(g)).  1  have 
further  determined  to  provide  for  the  efficient  and  fair  administration  of 
the  quantitative  limitation  on  imports  of  wheat  gluten  by  allocating  on 
a  quarterly  basis  the  quantitative  limitations  applicable  during  the  third 
year  of  the  action. 
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f>  F'ursuant  to  section  50;Ub)(2)  of  the  Trade  Act  (19  HSC.  2463(b)(2)). 
no  article  shall  be  eligible  for  dutv-free  treatment  provided  under  section 
501  of  the  Trade  Act  it  that  article  is  subject  to  an  action  proclaimed 
iiniier  section  203 

7  Section  004  of  the  Trade  A(  t  (10  U.S.C.  2483)  authorizes  the  President 
to  embodv  in  the  HTS  the  substani:e  of  the  relevant  provisions  of  that 
.■\ct.  ,ind  of  other  acts  affecting  import  treatment,  and  actions  thereunder, 
including  the  removal,  modihcation.  continuance,  or  imposition  of  anv  rate 
of  dutv  or  other  import  restriction 

NOW,  THEREFORE.  I.  WILLIAM  ).  (TTNTON.  President  of  the  United  States 
ot  America,  acting  under  the  authority  vested  in  me  bv  the  Constitution 
and  the  laws  of  the  United  States  of  .America,  including  but  not  limited 
to  sections  204.  503.  and  004  of  the  Trade  Act.  do  proclaim  that: 

(1)  In  order  to  modify  the  scope  of  the  quantitative  limitations  applicable 
to  imports  of  wheat  gluten  under  HTS  heading  1109.  and  to  allocate  the 
(juota  (juantities  for  the  third  quota  year  on  a  quarterlv  basis,  subchapter 
III  of  chapter  99  of  the  HTS  is  modified  as  set  fortfi  in  the  Annex  to 
this  [)roclamation. 

(2)  Such  imported  wheat  gluten  that  is  the  product  of  Poland  shall  be 
included  within  the  scope  of  the  quantitative  limitations  during  the  third 
((uota  vear.  as  provided  in  the  Annex. 
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(3)  .•\ny  provisions  of  previous  proclamations  and  Executive  orders  that 
are  inconsistent  with  the  actions  taken  in  this  proclamation  are  superseded 
to  the  extent  of  such  inconsistencv. 

(4)  Effective  at  the  close  of  [une  1,  2002.  or  such  other  date  that  is 
1  year  from  the  close  of  the  action  taken  under  section  203  of  the  Trade 
.•\ct,  as  modified  by  this  proclamation,  HTS  subheadings  9903.11.08  through 
9903.11  11    and   the  superior  text   thereto  shall   be  deleted   from  the  HTS, 

(5)  Pursuant  to  section  503(b)(2)  of  the  Trade  Act  (19  U.S.C.  2463(b)(2)), 
duty-free  treatment  for  certain  wheat  gluten  that  is  the  product  of  beneficiary 
countries  under  the  Generalized  System  of  Preferences  (GSP)  (Title  V  of 
the  Trade  Act.  as  amended  (19  US.C'  2461-2467)),  is  suspended. 

(6)  The  modifications  to  the  HTS  made  by  this  proclamation  and  the 
.•\nnex  thereto  shall  be  effective  with  respect  to  goods  entered,  or  withdrawn 
from  warehouse  for  consumption,  on  or  after  12:01  a.m.  EOT  June  1.  2000, 
and  shall  continue  in  effect  through  the  close  of  June  1.  2001.  unless  such 
actions  <ire  earlier  expressly  modified  or  terminated. 

IN  WITNESS  WHEREOF.  I  have  hereunto  .set  my  hand  this  twentv-sixth 
(lav  of  .Mav.  in  the  year  of  our  Lord  two  thousand,  and  of  the  Independence 
of  the  United  States  of  America  the  two  hundred  and  twenty-fourth. 


ANNEX 


Section  A 


Effective  with  respect  to  goods  entered,  or  withdraw'n  from  warehouse  for 
consumption,  on  or  after  12:00  a.m.  EOT  June  1,  2000.  subheading  1109.00.10 
and  subheading  1109.00.90  of  the  Harmonized  Tariff  Schedule  of  the  United 
States  are  each  modified  by  deleting  the  symbol  "A"  in  the  rates  of  duty 
1-special  subcolumn. 

Section  B  '" 

Effective  with  respect  to  goods  entered,  or  withdrawn  from  warehouse  for 
consumption,  on  or  after  12:00  a.m.  EOT  June  1,  2000,  subheading  9903.11.07 
is  deleted  and  the  following  new  subheadings  and  superior  text  thereto 
are  inserted  in  lieu  thereof,  with  the  superior  text  at  the  same  level  of 
indentation  as  the  article  description  of  subheading  9903.11.06: 

":Wheat  gluten,  whether  or  not  dried,  except  products  of  Canada. 
:of  Mexico,  of  Israel,  of  beneficiary  countries  under  the  Caribbean 
:Basin  Economic  Recovery  Act  (as  enumerated  in  general  note  7  to 
:this  schedule)  or  the  Andean  Trade  Preference  Act  (as  enumerated 
:in  general  note  11  to  this  schedule),  or  of  countries  (except  Poland) 
:enumerated  in  general  note  4(a)  to  this  schedule  as  that  note 
:existed  on  June  1,  1998  (provided  for  in  subheadings  1109.00,10 
:and  1109.00.90),  if  entered  during  the  period  from  June  1.  2000, 
:through  )une  1,  2001,  inclusive: 


9903,11,08 


9903,11,09 


If  entered  during  the  period  from  June  1.  2000.  through 
August  31,  2000.  in  the  respective  aggregate  quantity  of 
goods  the  product  of  a  foreign  country  specified  below, 
after  which  no  wheat  gluten  the  product  of  such  countr\' 
mav  be  entered  during  the  remainder  of  such  period: 


Australia  

European  Community 
Other  countries  


7.953.500  kg 
6.885.750  kg 
1.318.250  kg 


If  entered  during  the  period  from  September  1,  2000.  through 
through  November  30.  2000.  in  the  respective  aggregate 
quantitv  of  goods  the  product  of  a  foreign  countrv  specified 
below,  after  which  no  wheat  gluten  the  product  of  such 
countr\-  mav  be  entered  during  the  remainder  of  such  period: 


Australia  

European  Community 
Other  countries  


7.953.500  kg 
6.885.750  kg 
1.318.250  kg 


Hiiliiin  cudf   .iiy.'-)-<)l-F 


(XriX>AJL^M  "jt^^NJod^ 


9903,11,10 


If  entered  during  the  period  from  December  1.  2000.  through 
Februarv  28.  2001.  in  the  respective  aggregate  quantity  of 
goods  the  product  of  a  foreign  country  specified  below,  after 
which  no  wheat  gluten  the  product  of  such  country  may  be 
entered  during  the  remainder  of  such  period: 


Australia  

European  Community 
Other  countries  


7.953.500  kg 
6.885.750  kg 
1,318.250  kg 
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'»'tll  Mill  !f  filtered  duriiit;  the  fiemx]  fnini  Man  h  1 .  2001 ,  through 

:    iune  1,  JOOl    in  the  respective  a.i^regate  qudntit\'  of  goods 
the  priiiiuc  t  (if  a  foreign  (:ouiitr\-  s|.)ec  ifieif  heh)vv,  after  ufiit  h 
no  wheat  gluten  the  ()ro(]u(  t  of  sue  h  i  i>iintr\  nia\  l)e  entered 
during  the  remainder  of  such  (jerKui: 


IK;)':.       DO     ■    I  '><,•! 
i  lU-'!    ',     111   iKi     •(  4  ,   .mil 
HiiiiM,;   >    .,!.•    n-tu  i)l-H 


Au>traha 

Kuro[)ean  ( !oinnuuiit\ 

( )ttier  (  ounfries  


:  7.95:1.500  kg 
:  b. 885, 750  kg 
1.318.250  kg'' 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Motor  Carrier  Safety 
Administration 

49  CFR  Parts  350,  390.  394,  395,  and 
398 

RIN2126-AA23 

Hours  of  Service  of  Drivers;  Driver 
Rest  and  Sleep  for  Safe  Operations; 
Correction 

AGENCY:  [-'fiicral  Mdtnr  CarritT  Safi'tv 
Administratinii  (FMCSA),  DOT 
ACTION:  Criifxisfd  ruli':  (  nrrt'ctmn 

SUMMARY:   I'his  (iiK  uiiu'iit  (  orri'i  ts  the 
[irt'.mihlt'  t(i  .1  priiposcd  ruh'  published 
in  tlif  Federal  Register  of  May  J,  2()()1). 
regarding  Hmirs  of  S('r\  ii  r  of  Drivers 


.tnd  Driver  Rest  <ind  Sleep  for  Safe 
Operations   This  cttrret  tion  remo\es  a 
statement  incliideil  h\  error  th.it  the 
[)ropose(i  rule  would  not  ha\e  a 
sigiiifi(.<iiit  e(  orionm   impact  on  a 
sutistantial  number  of  small  entities  As 
we  stated  in  the  [imposed  rule,  the 
F'VKISA  does  not  know  with  certaintv 
the  full  e(  onomic  im[)<i(:t  of  the  pro[iosal 
.111(1  therefore  withdraws  its  negative 
(  ertific  .ition. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr 

David  Miller,  (2():?|  ,M>b-17M0, 

(Correction 

in  proposed  rule  I'K  Dim    ()(>- I()7(),f, 
beginninj,;  on  ;ir),')4()  in  the  issue  of  Ma\ 
2.  2()()(),  m.ike  the  following  (orrection 
in  the  Supplementar\  Information 
se(  tion   On  p.i.ge  l.'"),"i'lti  in  (  olumn  three, 


remove  the  second  full  paragraph  th.it 
reads 

Therefore,  the  FMC.SA.  in 
(  omplianc  e  with  the  Regulator\' 
F'lexibilitv  Alt  (5  I'  S C  601-6121.  has 
(  onsidered  the  e( onomic  impac  ts  of 
these  re(}uirernents  on  small  entities  and 
(  ertifies  that  this  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  " 

•Xuthoritv;  4'i  r  .s  (     -,i)4    !41J.i,   UIM, 
il  1  U..  ,iii(!   U'lCiJ    s,.i     1  1  I    full    1.    KM"  ill, 
IDH  .St, it     M,-  i    Ihrti,  .mil  4')  CKK  1   ~  * 

Issue. 1  Lii    M,i\   J(i    JIKKI, 

|uhe  .-Xnna  (arilln. 

\i  tun;  .■\'.v;sfa,'t.'  Aiinuiw^tnitnr 

:\R   Dm,      IID-l   r<l()   hU-d    ■)-  Ul-(l(l.  MIJ  ,1111  i 
BILLING  CODE  4910-22-M 
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Title 

The  President 


Proclamation  7315  of  May  26,  2000 
Prayer  for  Peace,  Memorial  Day,  2000 


By  the  President  of  the  United  States  of  America 
A  Proclamation 

For  many  Americcins,  Memorial  Day  has  come  to  signify-  the  beginning 
of  summer,  the  opening  of  the  neighborhood  pool,  and  a  time  for  picnics 
and  barbecues.  In  the  midst  of  these  festivities,  however,  we  can  too  often 
overlook  the  holiday's  true  meaning.  Memorial  Day  was  first  observed  in 
1868  in  remembrance  of  those  who  died  in  the  Civil  War;  since  then  our 
Nation  has  set  this  day  aside  as  a  solemn  occasion  on  which  to  pay  tribute 
to  all  the  men  and  women  who  have  died  in  service  to  our  country'. 

Throughout  our  Nation's  history,  brave  Americans  have  donned  our  countr\''s 
uniform  to  defend  our  freedom  and  uphold  our  values,  often  far  from  home 
and  in  the  face  of  grave  danger.  From  the  battles  of  the  RevoIutionar\' 
War  through  the  epic  suoiggles  of  World  Wars  I  and  II  to  today's  peacekeeping 
missions  in  a  world  with  sophisticated  weapons  and  terrorist  threats,  the 
men  and  women  of  our  Armed  Forces  have  served  with  skill  and  courage. 
While  the  challenges  they  face  have  changed  with  each  passing  year,  their 
devotion  to  duty  and  to  countr>'  has  remained  steadfast. 

For  more  than  a  million  Americans,  that  devotion  cost  them  their  lives 
but  secured  for  us  priceless  freedom,  peace,  and  security.  While  we  should 
remember  these  patriots  every  day  for  the  profound  contribution  they  have 
made  to  our  Nation,  we  should  honor  them  with  special  gratitude  on  Memo- 
rial Day. 

• 

This  year,  to  reaffirm  the  true  meaning  of  Memorial  Day,  we  begin  a  new 
tradition  by  observing  a  "National  Moment  of  Remembrance."  I  ask  all 
Americans  to  unite  on  Memorial  Day  in  acknowledging  the  service  of  Amer- 
ica's fallen  heroes.  Let  us  reflect  on  the  profoimd  debt  we  owe  to  those 
brave  men  and  women  who  gave  their  lives  for  our  Nation,  and  let  us 
teach  current  and  future  generations  that  our  freedom,  peace,  and  prosperity 
were  achieved  only  through  the  sacrifice  of  those  who  came  before  them. 

In  recognition  of  those  courageous  Americans,  the  Congress,  by  joint  resolu- 
tion approved  on  May  11,  1950  (64  Stat.  158),  has  requested  the  President 
to  issue  a  proclamation  calling  upon  the  people  of  the  United  States  to 
observe  each  Memorial  Day  as  a  day  of  prayer  for  permanent  peace  and 
designating  a  period  on  that  day  when  the  American  people  might  unite 
in  prayer.  In  support  of  the  new  tradition  of  a  National  Moment  of  Remem- 
brance, the  Congress  has  passed  H. Con. Res.  302  calling  on  the  people  of 
the  United  States  to  observe  a  National  Moment  of  Remerobremce  on  Memo- 
rial Day. 

NOW,  THEREFORE.  I.  WILLIAM  J.  CLINTON,  President  of  the  United  States 
of  America,  do  hereby  proclaim  Memorial  Day,  May  29,  2000,  as  a  day 
of  prayer  for  permanent  peace,  and  I  designate  3:00  p.m.  local  time  on 
that  day  as  the  time  to  join  in  prayer  and  to  observe  the  National  Moment 
of  Remembrance.  I  urge  the  press,  radio,  television,  and  all  other  media 
to  participate  in  this  observance. 

I  also  request  the  Governors  of  the  United  States  and  the  Commonwealth 
of  Puerto  Rico,  and  the  appropriate  officials  of  all  units  of  government, 
to  direct  that  the  flag  be  flown  at  half-staff  until  noon  on  this  Memorial 


34908 


Federal  Register  '  Vol    B5.  No    105  /  Wednesday,  May    M.  2000/ Presidential  Documents 


Federal  Register/ Vol.  65.  No.  105 /Wednesday,  May  31,  2000 /Presidential  Documents  34909 


Uav  on  all  buildings,  j?rounds,  and  naval  vessels  throughout  the  United 
•States  and  in  all  areas  under  its  jurisdiction  and  control,  and  I  request 
the  people  of  the  United  States  to  display  the  flag  at  half-staff  from  their 
homes  for  the  cus'omary  forenoon  period. 

IN  WITNKSS  WHKREOF,  I  have  hereunto  .set  m\  hand  this  twenty-sixth 
day  of  May,  m  the  year  of  our  Lord  two  thousand,  and  of  the  Independence 
of  the  \  Inited  States  of  Americ:a  the  two  hundred  and  twenty-fourth. 


(XrtAjAiLo^  ^j^tw 


iK  ;)- 


in  nil    ; .'  !  4  pm| 
.1,,    i:-).,   01-P 
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Executive  Order  13158  of  May  26,  2000 

Marine  Protected  Areas 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
laws  of  the  United  States  of  America  and  in  furtherance  of  the  purposes 
of  the  National  Marine  Sanctuaries  Act  (16  U.S.C.  1431  et  seq.).  National 
Wildlife  Refuge  System  Administration  Act  of  1966  (16  U.S.C.  668dd-ee). 
National  Park  Service  Organic  Act  (16  U.S.C.  1  et  seq.].  National  Historic 
Preservation  Act  (16  U,S,C,  470  et  seq.).  Wilderness  Act  (16  U.S.C.  1131 
et  seq.).  Magnuson-Stevens  Fishery  Conservation  and  Management  Act  (16 
U,S.C,  1801  et  seq.),  Coastal  Zone  Management  Act  (16  U.S.C.  1451  et 
seq.).  Endangered  Species  Act  of  1973  (16  U.S.C.  1531  et  seq.).  Marine 
Mammal  Protection  Act  (16  U.S.C.  1362  et  seq.).  Clean  Water  Act  of  1977 
(33  U.S.C.  1251  et  seq.).  National  Environmental  Policy  Act,  as  amended 
(42  U.S.C.  4321  et  seq.).  Outer  Continental  Shelf  Lands  Act  (42  I'.S.C 
1331  et  seq.}.  and  other  pertinent  statutes,  it  is  ordered  as  follows; 

Section  1.  Purpose.  This  Executive  Order  will  help  protect  the  significant 
natural  and  cultural  resources  within  the  marine  environment  for  the  benefit 
of  present  and  future  generations  by  strengthening  and  expanding  the  Na- 
tion's system  of  marine  protected  areas  (MPAs).  An  expanded  and  strength- 
ened comprehensive  system  of  marine  protected  areas  throughout  the  marine 
environment  would  enhance  the  conservation  of  our  Nation  s  natural  and 
cultural  marine  heritage  and  the  ecologically  and  economically  sustamable 
use  of  the  marine  environment  for  future  generations.  To  this  end.  the 
purpose  of  this  order  is  to,  consistent  with  domestic  and  international  law: 
(a)  strengthen  the  management,  protection,  and  conser\ation  of  existing  ma- 
rine protected  areas  and  establish  new  or  expanded  MPAs:  (b)  develop 
a  scientifically  based,  comprehensive  national  system  of  MPAs  representing 
diverse  U.S.  marine  ecosystems,  and  the  Nation's  natural  and  cultural  re- 
sources; and  (c)  avoid  causing  harm  to  MPAs  through  federally  conducted. 
approved,  or  funded  activities. 

Sec.  2.  Definitions.  For  the  purposes  of  this  order:  (a)  "Marine  protected 
area"  means  any  area  of  the  marine  environment  that  has  been  reserved 
by  Federal,  State,  territorial,  tribal,  or  local  laws  or  regulations  to  provide 
lasting  protection  for  part  or  all  of  the  natural  and  cultural  resources  therein. 

(b)  "Marine  environment"  means  those  areas  of  coastal  and  ocean  waters, 
the  Great  Lakes  and  their  connecting  waters,  and  submerged  lands  there- 
under, over  which  the  United  States  exercises  jurisdiction,  consistent  with 
international  law. 

(c)  The  term  "United  States"  includes  the  several  States,  the  District 
of  Columbia,  the  Commonwealth  of  Puerto  Rico,  the  Virgin  Islands  of  the 
United  States.  American  Samoa.  Guam,  and  the  Commonwealth  of  the  North- 
ern Mariana  Islands, 

Sec.  3.  MPA  Establishment.  Protection,  and  Management.  Each  Federal  agen- 
cy whose  authorities  provide  for  the  establishment  or  management  of  MP.-\s 
shall  take  appropriate  actions  to  enhance  or  expand  protection  of  existing 
MPAs  and  establish  or  recommend,  as  appropriate,  new  MPAs.  Agencies 
implementing  this  section  shall  consult  with  the  agencies  identified  in  sub- 
section 4(a)  of  this  order,  consistent  with  existing  requirements. 

Sec.  4.  National  System  of  MPAs.  (a)  To  the  extent  permitted  by  law  and 
subject  to  the  availability  of  appropriations,  the  Department  of  Commerce 
and  the  Department  of  the  Interior,  in  consultation  with  the  Department 


34910 


Federal  Register  /  \'()1    ti5,  Nd     105    Wednesdav.   Mav    M.  2000  /  Presidential  Documents 


ot  Dt'tensf.  the  Department  of  State,  the  United  States  Agency  for  Inter- 
n.itional  Development,  the  Department  of  Transportation,  the  Environmental 
Protection  Agency,  the  National  Science  Foundation,  and  other  pertinent 
Federal  agencies  shall  de\elop  a  national  system  of  MPAs.  They  shall  coordi- 
nate and  share  mformation,  tools,  and  strategies,  and  provide  guidance  to 
enable  and  encourage  the  use  of  the  following  in  the  exercise  of  each 
agentrv's  respective  authorities  to  further  enhance  and  expand  protection 
of  existing  MPAs  and  to  establish  or  recommend  new  MPAs,  as  appropriate: 
(1)  science-based  identification  and  prioritization  of  natural  and  cultural 
resources  for  additional  protection; 

[2]  integrated  assess,  -nts  of  ecological  linkages  among  MPAs,  including 
ecological  reserves  in  ■  nich  consumptive  uses  of  resources  are  prohibited, 
to  [)r()vide  synergistic  benefits; 

(:})  a  bicjlogical  assessment  of  the  minimum  area  where  consumptive  uses 
would  be  prohibited  that  is  necessary  to  preserve  representative  habitats 
in  different  geographic  areas  of  the  marine  environment; 

(4)  an  assessment  of  threats  and  gaps  in  levels  of  protection  currently 
afforded  to  natural  and  cultural  resources,  as  appropriate; 

(5)  practical,  science-based  criteria  and  protocols  for  monitoring  and  evalu- 
ating the  effectiveness  of  MPAs; 

(B)  identification  of  emerging  threats  and  user  conflicts  affecting  MPAs 
and  appropriate,  practical,  and  equitable  management  solutions,  including 
effective  enforcement  strategies,  to  eliminate  or  reduce  such  threats  and 
conflicts; 

(7)  assessment  of  the  economic  effects  of  the  preferred  management  solu- 
tions; and 

(8)  identification  of  opportunities  to  improve  linkages  with,  and  technical 
assistance  to,  international  marine  piotected  area  programs. 

(b)  In  carrying  out  the  requirements  of  section  4  of  this  order,  the  Depart- 
ment of  (Commerce  and  the  Department  of  the  Interior  shall  consult  with 
those  .States  that  contain  portions  of  the  marine  environment,  the  Common- 
wealth of  Puerto  Rico,  the  Virgin  Islands  of  the  United  States,  American 
Samoa,  Guam,  and  the  Commonwealth  of  the  Northern  Mariana  Islands, 
tribes.  Regional  Fishery  Management  Councils,  and  other  entities,  as  appro- 
priate, to  promote  coordination  of  Federal,  State,  territorial,  and  tribal  actions 
to  establish  and  manage  MP.^s 

(c)  In  carrying  out  the  requirements  of  this  section,  the  Department  of 
(Commerce  and  the  Department  of  the  Interior  shall  seek  the  expert  advice 
and  recommendations  of  non-Federal  scientists,  resource  managers,  and  other 
interested  persons  and  organizations  through  a  Marine  Protected  Area  Federal 
-Advisory  Committee  The  Committee  shall  be  established  by  the  Department 
of  Commerce 

(d)  The  Secretary  of  Commerce  and  the  Secretary  of  the  Interior  shall 
establish  and  jointly  manage  a  website  for  information  on  MPAs  and  Federal 
agency  reports  required  by  this  order.  They  shall  also  publish  and  maintain 
a  list  of  MPAs  that  meet  the  definition  of  MPA  for  the  purposes  of  this 
order. 

(e)  The  Department  of  Commerce's  National  Oceanic  and  Atmospheric 
Administration  shall  establish  a  Marine  Protected  Area  Center  to  carry  out, 
in  cooperation  with  the  Department  of  the  Interior,  the  requirements  of 
subsection  4(a)  of  this  order,  coordinate  the  website  established  pursuant 
to  subsection  4(d)  of  this  order,  and  partner  with  governmental  and  non- 
governmental entities  to  conduct  necessary  research,  analysis,  and  explo- 
ration. The  goal  of  the  MPA  Center  shall  be,  in  cooperation  with  the  Depart- 
ment of  the  Interior,  to  develop  a  framework  for  a  national  system  of  MPAs, 
and  to  provide  Federal.  State,  territorial,  tribal,  and  local  governments  vdth 
the   information,   technologies,   and   strategies  to  support  the  system.   This 
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national  system  framework  and  the  work  of  the  MPA  Center  is  intended 
to  support,  not  interfere  with,  agencies'  independent  exercise  of  their  own 
existing  authorities. 

(f)  To  better  protect  beaches,  coasts,  and  the  marine  environment  from 
pollution,  the  Environmental  Protection  Agency  (EPA),  relying  upon  existing 
Clean  Water  Act  authorities,  shall  expeditiously  propose  new  science-based 
regulations,  as  necessary,  to  ensure  appropriate  levels  of  protection  for  the 
marine  environment.  Such  regulations  may  include  the  identification  of 
areas  that  warrant  additional  pollution  protections  and  the  enhancement 
of  marine  water  quality  standards.  The  EPA  shall  consult  with  the  Federal 
agencies  identified  in  subsection  4(a)  of  this  order.  States,  territories,  tribes, 
and  the  public  in  the  development  of  such  new  regulations. 

Sec.  5.  Agency  Responsibilities.  Each  Federal  agency  whose  actions  affect 
the  natural  or  cultural  resources  that  are  protected  by  an  MPA  shall  identif\- 
such  actions.  To  the  extent  permitted  by  law  and  to  the  maximum  extent 
practicable,  each  Federal  agency,  in  taking  such  actions,  shall  avoid  harm 
to  the  natural  and  cultural  resources  that  are  protected  by  an  MPA.  In 
implementing  this  section,  each  Federal  agency  shall  refer  to  the  MP.\s 
identified  under  subsection  4(d)  of  this  order. 

Sec.  6.  Accountability.  Each  Federal  agency  that  is  required  to  take  actions 
under  this  order  shall  prepare  and  make  public  annually  a  concise  description 
of  actions  taken  by  it  in  the  previous  year  to  implement  the  order,  including 
a  description  of  written  comments  by  any  person  or  organization  stating 
that  the  agency  has  not  complied  with  this  order  and  a  response  to  such 
comments  by  the  agency. 

Sec.  7.  International  Law.  Federal  agencies  taking  actions  pursuant  to  this 
Executive  Order  must  act  in  accordance  with  international  law  and  with 
Presidential  Proclamation  5928  of  December  27.  1988,  on  the  Territorial 
Sea  of  the  United  States  of  America,  Presidential  Proclamation  5030  of 
March  10.  1983,  on  the  Exclusive  Economic  Zone  of  the  United  States 
of  America,  and  Presidential  Proclamation  7219  of  September  2,  1999.  on 
the  Contiguous  Zone  of  the  United  States. 

Sec.  8.  General,  (a)  Nothing  in  this  order  shall  be  construed  as  altering 
existing  authorities  regarding  the  establishment  of  Federal  MPAs  in  areas 
of  the  marine  environment  subject  to  the  jurisdiction  and  control  of  States, 
the  District  of  Columbia,  the  Commonwealth  of  Puerto  Rico,  the  Virgin 
Islands  of  the  United  States.  American  Samoa,  Guam,  the  Commonwealth 
of  the  Northern  Mariana  Islands,  and  Indian  tribes. 

(b)  This  order  does  not  diminish,  affect,  or  abrogate  Indian  treaty  rights 
or  United  States  trust  responsibilities  to  Indian  tribes. 

(c)  This  order  does  not  create  any  right  or  benefit,  substantive  or  procedural, 
enforceable  in  law  or  equity  by  a  party  against  the  United  States,  its  agencies, 
its  officers,  or  any  person. 
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207  31962 

226 33499 

346 31962 

533 31962 

611 26776 

900     25676  26518  341?' 
917  .  26518 

926  26518 

940 25676  34127 

944 26518 


950  25676  26518  34127 

952  26518 

955  25676  34127 

956   25676.  34127 

961  26518 

980  26518 

1/10  33790 

13  CFR 

121   30836 

124  33249 

14  CFR 

25  25435 

39      25278.  25280,  25281 
25437  25627,  25829,  25833 
26121.  26122,  26124.  26735 
26738.  30527.  30529  30532 
30534  30536.  30538  30539 
30863.  30865.  30874,  31253 
31255,  31256,  31259.  32011 
32013,  32015,32016,  32018 
32021,  33441  33444  33743 
33745,  34048,  34054,  34055, 
34059  34061,  34063,  34065 
34069,  34322,  34341 
71      25439,  25440  26126, 
26128,  30541,  30876,  30877, 
30878,  30879,  32023,  33250, 
33614,  33749.  33750  34392 
91      31214.  31798.  33751 
34368 

93   33751 

95  26740 

97      25838,  25842  31427, 

31798 

121     26128,  33751 

129     33751 

135      33751 

158  34536 

Propoeed  Rules: 

23  30936 

39  25694   25696   25892 

26149  26152,  26781  26783 
30019  30021  30023,  30025 
30028,  30031  30033,  30553 
31109  31113,  31291  31837 
31839  34420  34602  34604 
71  25455,  25456   25457 

26154  26155,  26156  26157 
26158  26160,  26785,  26786 
26787  26788  30036  30678 
31504   32046,  32047   33796 

121     33720 

135       33720 

15  CFR 

742    34073 

743     34073 

746 34073 

772     34073 

7  74 34073 

902  31430 

Proposed  Rules: 

"4        34606 

4a       34606 

4b      34606 

301    30555 

922    31634    32048 

16  CFR 

305     ^30351 

313     33646 

Proposed  Rules: 

307  26534 

310     26161 


17  CFR 

4  25980 

231        25843 

232      34079 

241       25843 

270      25630 

271        25843 

Proposed  Rules: 

240  26534 

18  CFR 

388      33446 

19  CFR 

12  33251 

19  ...„ 31260 

24        31261 

101      31262 

122     31263 

159      31261 

162    33254 

174      31261 

20  CFR 

404  31800 

Proposed  Rules: 

217  30366 

335      26161 

403      30037 

21  CFR 

10        25440 

13        25440 

14        25440 

15        25440 

25        30352 

173      34587 

176      34081 

177      26744 

178  26129,26746 

200  34082 

203  25639 

205  25639 

510  25641 

522  26747 

884  31454 

1301  30541 

Proposed  Rules: 

2  26789 

16        26162 

25        30366 

900       26162 

22  CFR 

123  34089 

Proposed  Rules: 

706      30369 

23  CFR 

450       31803 

668      25441 

771  31803 

Proposed  Rules: 

450     33922 

655      33994 

771     33960 

940     33994 

1410   33922 

1420  33960 

1430  33960 

24  CFR 

84      30498 

583     30822 

905    25445 


Proposed  Rules: 

2003  32240 

3280      31778 

3282      31778 

25  CFR 

Proposed  Rules: 

38  26728 

26  CFR 

1 31073.31078.31805. 

32152.  33753.  34535 
31  32152 

48  26488 

Proposed  Rules: 
1  26542.  31115.  31118. 

31841,  31853.  33504 

27  CFR 

275       31079 

Proposed  Rules: 

9  31853 

28  CFR 

522      34362 

543        34362 

29  CFR 

2584  34393 

4022   30880 

4044    30880 

Proposed  Rutes: 

1910  33263 

30  CFR 

250      25284 

914      34092 

917      29949 

936       34094 

948       26130 

Proposed  Rules: 

917 34625 

31  CFR 

210       33449 

560  25642 

Proposed  Rules: 

10 30375 

32  CFR 

270       34588 

701      31456 

727      26748 

767       31079 

Ch   XXIX  30542 

Proposed  Rules: 

199       34423,  34627 

701       31505 

33  CFR 

100  25446.  25644,  31083, 

31086,  33255,  33760 

110  31083.31086.31091, 

32023,  33255.  33760 

117  25446.25645.25646, 

29954,  30881,  31478,  33449 

155  31806 

165  26489,26750,29954, 

30883,  30884,  31086,  31091. 

31479.  31813,  32023.  33255, 

33258.  33449.  33450,  33760, 
33770 
Proposed  Rules: 

117  30043,  30938 

165  25458.  25980,  30376, 
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31293.  34127 

167 31856 

334 33426 

34  CFR 

674 26136 

Proposed  Rules: 

100   26464 

104 26464 

106 26464 

110 26464 

300 30314 

36  CFR 

327 26136 

Proposed  Rules: 

294 30276,  30288 

1253 26542 

37  CFR 

1 33452 

Proposed  Rules: 

201 25894,  33266 

202 26162 

39  CFR 

20 29955,  34096 

111 26750,  31815 

913 31265 

952 32026 

Proposed  Rules: 

111  26792,  31118,  31506 

40  CFR 

9 25982,  26491 

22 30885 

52  29956,  29959,  30355, 
30358,  31093,  31267,  31480, 
31482,  31485,  31489,  32028, 
32030,  32033,  33259,  33455, 
33772,  34101,  34395,  34399 

60 32033 

62 25447,  33461,  34104 

63 26491,  34010,  34012 

70 32035 

81 29959,  34399 

117 30885 

122 30885 

123 30885 

124 30885 

125 30885 

131 31682 

141 25982,  34404 

142 25982 

143 25982 

144 30885 

180 25647,  25652,  25655, 

25660,  25857,  25860,  29963, 

30543,  33260,  33469,  33472, 

33692,  33703 

185 33692.33703 

186 33692,  33703 

228 30545,  31492 

261 31096,  32214 

270 39885 

271  26750,  26755,  29973, 

29981 ,  33774 

300 30482,31821 

444 33423 

721 30912 


Proposed  Rules: 

51 31858, 

52 26792,  30045, 

31120,  31297,  31507, 
33280, 

55 

61 

62 25460, 

63 26544,  34252. 

81  30045,  31859, 

141 25894, 

142 25894, 

239 

271  26802,  30046, 

300 25292,  26803, 

31864 

403 

430 


33268 
30387, 
32057, 
34427 
.34129 
.26932 
33504 
34278 
34427 
30194 
30194 
.26544 
33797 
30489, 
32058 
.26550 
.31120 


Proposed  Rules 

520 


.31130 


41  CFR 

Ch.  301 31824 

101^3 31218 

102-36  ...  31218,  33778,  33889 
Proposed  Rules: 

60-1 26088 

60-2 26088 

42  CFR 

130 34860 

414 25664 

447 33616 

457 33616 

Proposed  Rules: 

9 25894 

405 31124 

412 26282 

413 26282 

485 26282 

1001 32060 

1003 25460 

43  CFR 

4 25449 

Propoeed  Rules: 

2930 31234,  34535,  34629 

3800 31234,  34629 

8340 31234,  34629 

8370 31234,  34629 

8560 31234,34629 

9260 31234,34629 

44  CFR 

64 30545 

Proposed  Rules: 

61 34824 

206 31129 

45  CFR 

92 33616 

95 33616 

Proposed  Rules: 

1159 31864 

46CFR 

32 31806 

515 26506,  33479 

520 26506 

530 26506 

535 26506 

545 33480 


47  CFR 

1  29985.  31270,  34405. 

34820 

11 29985,  34405 

22 25451 

24 25452 

51 33480 

54 25864.  26513.  33480. 

34407 

73 25450.  25453.  25669. 

25865,  29985.  30547.  31100, 

31101.  31498.  33778.  33779. 

34405 

74 29985,  34405 

79 26757 

Proposed  Rules: 

20 33506 

64 33281 

68 34629 

73 25463,  25697,  25865, 

30046,  30047,  30558,  31130. 
31131,  33798,  33799 

48  CFR 

219 30191 

235 32040 

241 32040 

252 32041 

1516 31498 

1552 31498 

1804 31101 

1806 31101 

1815 30012,  31101 

1819 30012 

1823 31101 

1832 31101 

1845 31101 

1852 30012 

Proposed  Rules: 

1 34894 

2 30311 

5 34894 

8 34894 

11 30311 

15 30311 

17 33428,  34894 

19 34894 

23 30311 

32 25614,  34894 

42 30311 

52 25614,  34894 

209 32065 

215 32066 

223 32065 

552 33799 

1503 25899 

1552 25899 

570 33799 

1803 32069 

1852 32069 

5433 31131 

5452 31131 

49  CFR 

1 34105 

173 30914 

178 30914 

209 33262 


230 33262 

350 34904 

390 34904 

391 25285 

394 34904 

395 34904 

398 34904 

541 34106 

552 30680 

571 30680,  30915 

575 33481 

585 30680 

595 30680 

619 31803 

622 31803 

Proposed  Rules: 

80 34428 

350 26166.  32070.  34132 

359 25540 

390 25540.  26166,  32070, 

34132 
394 25540.  26166.  32070. 

34132 
395 25540.  26166.  32070, 

34132 
398 25540.  26166.  32070, 


538. 
571. 
613. 
621. 
622. 
623. 


.25867,  26438 


50  CFR 

17 

21 

32 

216 34014 

222 25670 

223 25670 

300 

600 25881,  31283 

622 30362,  30547 

648 25887, 


34132 
26805 
33508 
33922 
33922 
33960 
.33960 


34408 
31500 
31500 


30548. 
32042 

654 

660 25881,26138, 


679 25290. 

31103,  31104. 

Proposed  Rules: 

10 

13 

17 26664, 

30951,31298 

23 

22'A 

622 31132, 

635 26876. 

648 

660 31871, 

679 30559, 

697 


25671. 
31105, 
31288 


,26762 

.30918 

30772 

34590 

33779 

33779 

.30014 

31430, 

33423 

31827, 

31831 

31836. 

33486 

.31831 

31283. 

33423 

30549, 

31107, 

33779 


26664 

26664 

30048,  30941, 

31870.  33283 

26664 

26167 

31507.  33801 

33513.  33517, 

33519 

34633 

34432,  34635 

32070,  34133, 

34434 

25698 


IV 
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REMINDERS 

The  Items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
Significance 

RULES  GOING  INTO 
EFFECT  MAY  31,  2000 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Cotton  research  and 
promotion  order 
Imported  cotton  and  cotton 
content  of  imported 
products,  supplemental 
assessment  calculation, 
published  5-1-00 
ENERGY  DEPARTMENT 
Energy  Efficiency  and 
Renewable  Energy  Office 
Energy  conservation 
State  Energy  Program 
Special  Projects  funding 
published  5-1-00 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  pollution  control 
Ofjerating  permits  programs, 
interim  approval  expiration 
dates,  extension 
published  5-22-00 
FEDERAL  HOUSING 
FINANCE  BOARD 
Federal  home  loan  bank 
system 

Boards  of  directors  and 
senior  management 
powers  and 

responsibilities    published 
5-1  00 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Food  additives 
Chlonne  dioxide    published 
5-31-00 
INTERIOR  DEPARTMENT 
Minerals  Management 
Service 

Outer  Continental  Shelf    oil. 
gas  and  sulphur  operations 
Posllease  operations  safety 
update  and  clanfication 
document  incorporated  by 
reference    published  5  1 
00 
NUCLEAR  REGULATORY 
COMMISSION 

Spent  nuclear  fuel  and  high- 
level  radioactive  waste 
independent  storage 
licensing  requirements 
Approved  spent  fuel  storage 
casks,  list,  published  5-1- 
00 


TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives 
Boeing    published  4  26  OCi 
Raytheon    published  4  26-00 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE       ^ 
DEPARTMENT 

Agricultural  Marketing 
Service 

Walnuts  grown  m — 

California    comments  due  by 
6  5  00    published  4-5-00 

COMMERCE  DEPARTMENT 

National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management 
Alaska,  fisheries  of 
Exclusive  Economic 
Zone- 
Halibut    comments  due  by 
6-6-00    published  5-22- 
00 
Scallop    comments  due  by 
6-5-00    published  4-21- 
00 
Northeastern  United  States 
fisheries — 

Spiny  dogfish    comments 
due  by  6-5-00 
published  5-4-00 

DEFENSE  DEPARTMENT 

Privacy  Act,  implementation 
Defense  Commissary 
Agency,  comments  due 
by  6-9-00    published  4-10- 
00 
Defense  Threat  Reduction 
Agency    comments  due 
by  6  9-00    published  4-10- 
00 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous 
national  emission  standards 
Polyether  polyols  production 
etc    comments  due  by  6- 
7-00    published  5-8-00 
Radionuclides  other  than 
radon  from  DOE  facilities 
and  from  Federal  facilities 
other  than  NRC  licensees 
and  not  covered  by 
Subpart  H    comments  due 
by  6  9-00    published  5-9- 
00 
Air  pollutants    hazardous 
national  emission  standards 
Polyether  polyols  production 
etc     comments  due  by  6- 
7  00    published  5-8-00 
Air  quality  implementation 
plans    approval  and 


promulgation    vanous 

Slates 

Arkansas    comments  due  by 

6-8-00    published  5-9-00 
Oregon    comments  due  by 
6-9-00    published  5-10-00 
Air  quality  implementation 
plans    .A. approval  and 
promulgation    vanous 
States   air  quality  planning 
purposes   designation  of 
areas 

Indiana    comments  due  by 
6-9-00    published  5-10-00 
Hazardous  waste  program 
authorizations 
Oklahoma    comments  due 
by  6-9-00    published  5-10- 
00 
West  Virginia,  comments 
due  by  6-9-00    published 
5  10-00 
Supertund  program: 
National  oil  and  hazardous 
substances  contingency 
plan- 
National  pnonties  list 
update    comments  due 
by  6-8-00,  published  5- 
9-00 
Water  supply 
National  pnmary  dnnking 
water  regulations — 
Long  Term  1  Enhanced 
Surface  Water 
Treatment  and  Filter 
Backwash  Rule, 
comments  due  by  6-9- 
00,  published  4-10-00 
FARM  CREDIT 
ADMINISTRATION 
Farm  credit  system 
Organization — 

Stockholder  vote  on  like 
lending  authority, 
comments  due  by  6-8- 
00,  published  5-9-00 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  earner  services 
earner  identification  codes, 
soft  slamming    and 
earner  identification 
problems  arising  from 
shared  use    and  resellers 
requirement  to  obtain  own 
codes   comments  due  by 
6-6-00,  published  5-23-00 
IncumlDent  local  exchange 
carriers,  depreciation 
requirements  review.  1998 
biennial  regulatory  review, 
comments  due  by  6-9-00 
published  4-10-00 
Radio  stations,  table  of 
assignments 

New  f^exico   comments  due 
by  6-5-00    published  5-3- 
00 
FEDERAL  DEPOSIT 
INSURANCE  CORPORATION 
Risk-based  capital: 


Recourse  and  direct  credit 
substitutes,  comments  due 
by  6-7-00,  published  3-8- 
00 

FEDERAL  HOUSING 
FINANCE  BOARD 

Federal  home  loan  bank 
system 

Advances   eligible  collateral, 
and  new  business 
activities,  comments  due 
by  6-7-00,  published  5-8- 
00 
FEDERAL  RESERVE 
SYSTEM 

Risk-based  capital 
Recourse  and  direct  credit 
substitutes,  comments  due 
by  6-7-00,  published  3-8- 
00 

FEDERAL  TRADE 
COMMISSION 

Industry  guides 
Household  furniture  industry; 
comments  due  by  6-9-00, 
published  4-10-00 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Health  Care  Financing 
Administration 

fidedicare 
Skilled  nursing  facilities; 
prospective  payment 
system  and  consolidated 
billing;  update   comments 
due  by  6-9-00,  published 
4-10-00 

INTERIOR  DEPARTMENT 
Indian  Affairs  Bureau 

Education 
Southwestern  Indian 
Polytechnic  Institute; 
personnel  system, 
comments  due  by  6-7-00; 
published  5-8-00 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Endangered  and  threatened 

species 

California  tiger  salamander, 
Santa  Barbara  distinct 
population,  comments  due 
by  6-5-00,  published  5-19- 
00 
Importation   exportation,  and 

transportation  of  wildlife 

Injurious  non-indigenous  fish 
and  wildlife,  comments 
due  by  6-7-00,  published 
3-6-00 

NATIONAL  ARCHIVES  AND 
RECORDS  ADMINISTRATION 

Public  availability  and  use 
NARA  facilities,  locations 
and  hours  of  use, 
comments  due  by  6-7-00; 
published  5-8-00 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Securities: 
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Trading  data;  electronic 
submission  by  exchange 
members,  brokers,  and 
dealers;  comments  due  by 
6-7-00:  published  5-8-00 

TRANSPORTATION 
DEPARTMENT 

Coast  Guard 

Drawbndge  operations 
Arkansas;  comments  due  by 
6-6-00;  published  4-7-00 
Ports  and  waterways  safety 
Atlantic  Ocean.  Virginia 
Beach.  VA.  safety  zone; 
comments  due  by  6-5-00; 
published  5-26-00 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives 
Airbus;  comments  due  by  6- 

9-00.  published  5-10-00 
Boeing;  comments  due  by 

6-5-00.  published  4-19-00 
Eurocopter  Deutschland. 

comments  due  by  6-5-00. 

published  4-6-00 
McDonnell  Douglas. 

comments  due  by  6-5-00; 

published  4-5-00 
Saab;  comments  due  by  6- 

9-00.  published  5-10-00 
Class  C  airspace,  comments 
due  by  6-8-00;  published  4- 
25-00 
Class  D  airspace;  comments 
due  by  6-5-00;  published  5- 
5-00 
Class  E  airspace,  comments 
due  by  6-5-00:  published  4- 
21-00 

Restncted  areas:  comments 
due  by  6-9-00,  published  4- 
25-00 

TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 

Fuel  economy  standards: 


Alternative  fuel  vehicles; 

manufacturing  incentives; 

comments  due  by  6-8-00; 

publiohed  5-9-00 
Insurer  reporting  requirements; 
Insurers  required  to  file 

report;  lists;  comments 

due  by  6-6-00:  published 

4-7-00 

Motor  vehicle  safety 
standards: 

Occupant  crash  protection — 
Occupant  protection  in 
intenor  impact;  head 
impact  protection; 
comments  due  by  6-5- 
00:  published  4-5-00 

TREASURY  DEPARTMENT 
Comptroller  of  the  Currency 

Risk-based  capital: 
Recourse  and  direct  credit 
substitutes,  comments  due 
by  6-7-00;  published  3-8- 
00 

TREASURY  DEPARTMENT 
Fiscal  Service. 

Federal  management  services: 
Automated  Clearing  House; 
Federal  agencies 
participation;  comments 
due  by  6-6-00;  published 
4-7-00 

Correction;  comments  due 
by  6-6-00;  published  4- 
12-00 

TREASURY  DEPARTMENT 
Thrift  Supervision  Office 

Risk-based  capital: 
Recourse  and  direct  credit 
substitutes;  comments  due 
by  6-7-00;  published  3-8- 
00 


LIST  OF  PUBLIC  LAWS 


This  IS  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 


with  "PLUS'  (Public  Laws 
Update  Service)  on  202-523- 
6641,  This  list  IS  also 
available  online  at  http:/' 
wwwnara.gov/fedreg 

The  text  of  laws  is  not 
published  In  the  Federal 
Register  but  may  be  ordered 

in  "slip  law"  (individual 
pamphlet)  form  from  the 
Supenntendent  of  Documents. 
US.  Government  Pnnting 
Office,  Washington,  DC  20402 
(phone.  202-512-1808)    The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http;,'/ 
www  access. gpo  gov 'nara' 
index, html.  Some  laws  may 
not  yet  be  available 

S.J.  Res.  44/P.L.  10G-205 

Supporting  the  Day  of  Honor 
2000  to  honor  and  recognize 
the  service  of  minority 
veterans  in  the  United  States 
Armed  Forces  dunng  World 
War  II    (May  26,  2000:  114 
Stat   312) 

H.R.  154/P.L.  106-206 

To  allow  the  Secretary  of  the 
Intenor  and  the  Secretary  of 
Agnculture  to  establish  a  fee 
system  for  commercial  filming 
activities  on  Federal  land,  and 
for  other  purposes    (May  26. 
2000;  114  Stat   314) 

H.R.  371/P.L.  106-207 

Hmong  Veterans 
Naturalization  Act  of  2000 
(May  26.  2000;  114  Stat   316) 
H.R.  834/P.L.  106-208 
National  Histonc  Preservation 
Act  Amendments  of  2000 
(May  26,  2000;  114  Stat   318) 

H.R.  1377/P.L.  106-209 
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are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  50 

PIN  3150-AF95 

Monitoring  the  Effectiveness  of 
Maintenance  at  Nuclear  Power  Plants; 
Confirmation  of  Effective  Date  and 
Availability  of  Guidance 

agency:  Nuclear  Regulatory 

Commission. 

ACTION:  Final  rule:  Confirmation  of 

effective  dat-j  and  availability  of 

guidance. 


SUMMARY:  The  Nuclear  Regulatory 
Commission  amended  its  regulation 
concerning  requirements  for  monitoring 
the  effectiveness  of  maintenance  at 
nuclear  power  plants  on  July  19,  1999 
(64  FR  38551).  The  effective  date  of  this 
amendment  was  deferred  until  guidance 
on  assessing  and  managing  increases  in 
risk  associated  with  maintenance 
activities  was  issued  to  nuclear  power 
plant  licensees.  This  document 
announces  the  availability  of  that 
guidance  (Regulatory  Guide  1.182, 
"Assessing  and  Managing  Risk  Before 
Maintenance  Activities  at  Nuclear 
Power  Plants")  and  specifies  the 
effective  date  for  the  July  19,  1999, 
amendment  to  the  maintenance  rule. 
EFFECTIVE  DATE:  November  28",  2000. 
ADDRESSES:  Regulations,  certain 
regulatory  guides,  and  certain  endorsed 
NUMARC  documents  are  available  for 
inspection  or  downloading  at  the  NRC's 
web  site.  <WWW.NRC.GOV> .  Single 
copies  of  regulatory  guides  may  be 
obtained  free  of  charge  by  writing  the 
Reproduction  and  Distribution  Services 
Section,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555-- 
0001,  or  by  fax  to  (301)  415-2289,  or  by 
email  to  <DISTRIBUTION@NRC.GOV>. 
Issued  guides  may  also  be  purchased 
from  the  National  Technical  Information 
Service  on  a  standing  order  basis. 


Details  on  this  service  may  be  obtained 
by  writing  NTIS,  5285  Port  Royal  Road, 
Springfield,  VA  22161.  Copies  of 
regulations,  regulatory  guides,  and 
endorsed  NUMARC  documents  are 
available  for  inspection  or  copying  for  a 
fee  from  the  NRC  Public  Document 
Room  at  2120  L  Street  NW., 
Washington,  DC;  the  PDR's  mailing 
address  is  Mail  Stop  LL— 6,  Washington, 
DC  20555;  telephone  (202)  634-3273  or 
(800)  397-4209;  fax  (202)  634-3343; 
email  <PDR@NRC.GOV>. 

Comments  and  suggestions  in 
connection  with  items  for  inclusion  in 
regulations  and  regulatorv'  guides  are 
encouraged  at  any  time.  Written 
comments  may  be  submitted  to  the 
Rules  and  Directives  Branch,  Office  of 
Administration,  U.S.  Nuclear  Regulator*- 
Commission,  Washington,  DC  20555. 
FOR  FURTHER  INFORMATION  CONTACT:  W.E 
Scott,  Office  of  Nuclear  Reactor 
Regulation,  U.S.  Nuclear  Regulaton,' 
Commission,  Washington,  DC  20555; 
telephone  (301)  415-1020:  email 
<WES@NRC.GOV>. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Nuclear  Regulatory  Commission 
amended  its  maintenance  rule,  10  CFR 
50.65,  "Requirements  for  monitoring  the 
effectiveness  of  maintenance  at  nuclear 
power  plants,"  on  July  19.  1999  (64  FR 
38551).  This  amendment  requires 
nuclear  power  plant  licensees  to  assess 
and  manage  the  increase  in  risk  that 
may  result  from  proposed  maintenance 
activities.  The  implementation  date  of 
this  amendment  was  made  dependent 
upon  guidance  being  issued  to  nuclear 
power  plant  licensees  on  assessing  and 
managing  increases  in  risk  associated 
with  maintenance  activities. 

Rather  than  issue  Revision  3  to 
Regulatory  Guide  1.160,  "Monitoring 
the  Effectiveness  of  Maintenance  at 
Nuclear  Power  Plants,"  the  NRC  staff 
decided  to  issue  Regulatory  Guide 
1.182,  "Assessing  and  Managing  Risk 
Before  Maintenance  Activities  at 
Nuclear  Power  Plants,"  as  guidance  to 
nuclear  power  plant  licensees  on 
assessing  and  managing  risk  before 
maintenance  activities  are  conducted  at 
the  nuclear  power  plant.  Regulatory 
Guide  1.182  is  being  issued  as  a 
companion  guide  to  Regulatory  Guide 
1.160,  which  provides  guidance  on  the 
structure  of  the  licensees'  maintenance 
effectiveness  monitoring  programs. 


Regulatory'  Guide  1.160  endorses  a 
document  prepared  by  the  Nuclear 
Energy  Institute  (formerly  NUMARC), 
NUMARC  93--01.  "hidustr\-  Guideline 
for  Monitoring  the  Effectiveness  of 
Maintenance  at  Nuclear  Power  Plants." 
Regulatory'  Guide  1.182  endorses  a 
revised  Section  11.  "Assessment  of  Risk 
Resulting  from  Performance  of 
Maintenance  Activities."  of  NUMARC 
93-01.  Regulatory-  Guide  1.182  was 
published  for  public  comment  (64  FR 
70098,  December  15.  1999)  as  DG-1082. 
"Assessing  and  Managing  Risk  Before 
Maintenance  Activities  at  Nuclear 
Power  Plants."  There  were  no  public 
comments  on  the  draft  guide,  and  NEI 
addressed  the  comments  on  Section  11 
of  NUMARC  93-01  with  minor 
revisions,  and  the  NRC  staff  concurs  in 
these  revisions. 

Therefore,  the  effective  date  of  the 
July  19.  1999,  amendment  to  10  CFR 
50.65  is  November  28.  2000. 

Dated  at  Rockville.  Maryland,  this  2eth  da\ 
of  May.  2000. 

For  the  Nuclear  Regulators  Commission 
}.  Samuel  Walker, 
Acting  Secretary-  of  the  Commission 
[FRDoc.  00-13746  Filed  5-31-00;  8.45  ami 
BILUNG  CODE  7590-01 -P 


NUCLEAR  REGULATORY 
COMMISSION 


10  CFR  Part  50 


RIN3150-AG26 


Eniergency  Core  Cooling  System 
Evaluation  Models 

AGENCY:  Nuclear  Regulaton,' 

Commission. 

action:  Final  rule. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  is  amending  its 
regulations  to  allow  holders  of  operating 
licenses  for  nuclear  power  plants  to 
reduce  the  assumed  reactor  power  level 
used  in  evaluations  of  emergency  core 
cooling  system  (EGGS)  performance. 
This  amendment  provides  licensees  the 
option  to  apply  a  reduced  margin  for 
ECCS  evaluation  or  to  maintain  the 
value  of  reactor  power  that  had  been 
mandated  in  the  regulation.  This  action 
allows  interested  licensees  to  pursue 
small,  but  cost-beneficial,  power  uprates 
and  reduces  unnecessary'  regulator}' 
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burden  without  compromising  the 
margin  of  safety  of  a  far.ility 
EFFECTIVE  DATE:  The  rule  becomes 
effective  July  31.  2000 
ADDRESSES:  The  final  rule  and  any 
related  documents  are  available  on  the 
NRC^'s  rulemaking  website  at  http:// 
ruleforum.llnl.gov.  Fur  information 
about  the  interactive  rulemaking 
website,  contact  Ms.  C^arol  Gallagher. 
(301)  41.5-5905  (e-mail:  cag@nrc.gov). 
FOR  FURTHER  INFORMATION  CONTACT:  Mr 
Joseph  E.  Donoghue.  Office  of  Nuclear 
Reactor  Regulation.  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
DC  20555^001;  telephone.  301^15- 
1 1 3 1 ;  or  by  Internet  electronic  mail  to 
jedl®nrc.gov. 

SUPPLEMENTARY  INFORMATION: 

Background 

A  holder  of  an  operating  license  (i.e.. 
the  licensee)  for  a  light-water  power 
reactor  is  required  bv  regulations  issued 
by  the  NR(;  to  submit  a  safety  analysis 
report  that  contains  an  evaluation  of 
emergency  core  cooling  system  (Et'CS) 
performance  under  loss-of-coolant 
accident  (UX'.A)  conditions.  10  CFR 
50.46.  "Acceptance  criteria  for 
emergency  core  cooling  systems  for 
light-wafer  nuclear  power  reactors." 
requires  that  ECXIS  performance  under 
L(K".A  conditions  be  evaluated  and  that 
the  estimated  performance  satisf>' 
certain  criteria.  Licensees  may  conduct 
an  analysis  that  "realistically  describes 
the  behavior  of  the  reaf:tor  system 
during  a  LQ(]A"  (often  termed  a  "best- 
estimate  analysis"),  or  they  may  develop 
a  model  that  conforms  with  the 
requirements  of  Appendix  K  to  10  CFR 
part  50.  Most  ECtlS  evaluations  are 
based  on  Appendix  K  requirements. 
Before  this  revision,  the  opening 
.sentence  of  Appendix  K  specified  that  a 
power  level  of  102  percent  be  assumed 
when  conducting  EC(..S  analyses. 
Licensees  have  proposed  using 
instrumentation  that  would  reduce  the 
uncertainties  assotiiated  with 
measurement  of  reactor  power  when 
compared  with  exi.sting  methods  of 
power  measurement.  This  develop;nent 
could  justify  a  reduced  margin  between 
the  licensed  power  level  and  the  power 
level  assumed  for  ECCS  evaluations. 
This  final  rule  amends  this  provision  in 
Appendix  K  and  allows  licensees  the 
option  of  using  a  value  lower  than  102 
percent  of  licensed  power  in  their  E(X;S 
analyses  where  justified. 

Several  licensees  have  expressed 
intere.st  in  using  updated  feedwater  flow 
measurement  technology  discussed  later 
in  "Calorimotric  Uncertainty  and 
Feedwater  Flow  Measurement"  as  a 
basis  for  seeking  exemptions  from  the 


Appendix  K  power  level  requirement 
and  to  implement  power  uprates.  One 
licensee,  TXU  Electric  Company, 
obtained  an  exemption  from  the 
Appendix  K  requirement  for  Comanche 
Peak  Units  1  and  2  as  well  as  an 
increase  in  licensed  power  based,  in 
part,  on  more  accurate  feedwater  flow 
measurement  capability.  The  prospect 
of  additional  exemption  requests  from 
other  licensees  provides  the  impetus  for 
the  final  rule. 

The  objective  of  this  rulemaking  is  to 
reduce  an  unnecessarily  burdensome 
regulatory  requirement.  Appendix  K 
was  originally  issued  to  ensure  an 
adequate  performance  margin  of  the 
ECCS  in  the  event  a  design-basis  LOCA 
were  to  occur.  The  margin  is  provided 
by  conservative  features  and 
requirements  of  the  evaluation  models 
and  by  the  ECCS  performance  criteria. 
The  original  regulation  did  not  require 
that  the  power  measurement  uncertainty 
be  demonstrated,  but  rather  mandated  a 
2-percent  margin.  The  final  rule  allows 
licensees  to  justif>'  a  smaller  margin  for 
power  measurement  uncertainty. 
Because  there  will  continue  to  be 
substantial  conservatism  in  other 
Appendix  K  requirements,  sufficient 
margin  to  ECCS  performance  in  the 
event  of  a  LO("A  will  be  preserved, 
which  is  the  underlying  purpose  of 
Appendix  K.  The  final  rule  does  not 
significantly  affect  plant  risk,  as 
discussed  in  the  section  entitled,  "ECCS 
Evaluation  Conservat'sm." 

Another  objective  is  to  avoid 
unnecessary  exemption  requests.  A 
licensee  has  obtained  an  exemption 
from  the  2-percent  margin  requirement 
in  10  f;FR  part  50,  Appendix  K.  The 
final  rule  eliminates  the  need  for 
licensees  to  obtain  exemptions. 

The  final  rule  gives  licensees  the 
option  of  applying  a  reduced  margin 
between  the  licensed  power  level  and 
the  assumed  power  level  for  ECCS 
evaluation,  or  maintaining  the  current 
margin  of  2-percent  power.  As 
di.scussed  in  the  section  entitled  "ECCS 
Evaluation  Conservatism."  the  NRC  has 
concluded  that  the  2  percent  power 
margin  requirement  in  the  original  rule 
appeared  to  be  based  solely  on 
considerations  associated  with  power 
measurement  extant  at  the  time  of  the 
original  EC('S  rulemaking.  The  original 
rule  unnecessarily  restricted  operation 
for  licensees  that  can  show  that  the 
uncertainties  associated  with  power 
measurement  instrumentation  errors  are 
less  than  2  percent. 

This  amendment  gives  licensees  the 
opportunity  to  use  a  reduced  margin  if 
they  determine  that  there  is  a  sufficient 
benefit.  Licensees  may  apply  the  margin 
to  gain  benefits  from  operation  at  higher 


power,  or  the  margin  could  be  used  to 
relax  ECCS-related  technical 
specifications  (e.g..  pump  flows). 
Another  potential  benefit  could  be  in 
modifying  fuel  management  strategies 
{e.g.,  possibly  bv  altering  core  power 
peaking  factors).  However,  the  final 
rule,  by  itself,  does  not  allow  increases 
in  licensed  power  levels.  Because 
licensed  power  level  for  a  plant  is  a 
technical  specification  limit,  proposals 
to  raise  the  licensed  power  level  must 
be  reviewed  and  approved  under  the 
license  amendment  process.  The  license 
amendment  request  should  include  a 
justification  of  the  reduced  power 
measurement  uncertainty  and  the  basis 
for  the  modified  ECCS  analysis, 
including  the  justification  for  reduced 
power  measurement  uncertainty,  should 
then  be  included  in  documentation 
supporting  the  ECCS  analysis  (see 
Section-by-Section  Analysis). 

As  licensees  apply  the  final  rule  and 
the  NRC  gains  experience  reviewing 
related  license  amendment  requests,  the 
NRC  will  consider  the  need  for  specific 
guidance  to  help  licensees  appropriately 
account  for  power  measurement 
uncertainty  in  safety  analyses.  In  the 
absence  of  specific  guidance,  the  NRC 
expects  that  power  uprate  amendment 
requests  based  on  this  amendment  to 
the  regulations  will  address  the 
suitability  of  non-LOCA  analyses  for 
operation  at  proposed  higher  power 
levels.  Licensees  can  refer  to  available 
instrumentation  guidance  such  as  the 
Instrument  Society  of  America  Standard 
ISA  67.04.  1982.  "Safety-Related 
Instnunentation  Used  in  Nuclear  Power 
Plants."  and  NRC  Regulatory  Guide 
1.105.  Revision  2.  "Instrument  Setpoints 
for  Safety-Related  Systems." 

Conservatisms  in  Appendix  K  ECCS 
Evaluation  Model 

Appendix  K  defines  conservative 
analysis  assumptions  for  ECCS 
performance  evaluations  during  design- 
basis  LOCAs.  Large  safety  margins  are 
provided  by  conservatively  selecting  the 
ECCS  performance  criteria  as  well  ds 
conservatively  establishing  ECCS 
calculational  requirements.  The  major 
analytical  parameters  and  assumptions 
that  contribute  to  the  conservatisms  in 
Appendix  K  are  set  forth  in  sections  A 
through  D  of  the  rule;  (A)  "Sources  of 
Heat  During  the  LOCA"  (the  102- 
percent  power  provision  is  a  key  factor); 
(B)  "Swelling  and  Rupture  of  the 
Cladding  and  Fuel  Rod  Thermal 
Parameters;"  (C)  "Slowdown 
Phenomena;"  and  (D)  "Post-Blowdown 
Phenomena:  Heat  Removal  by  ECCS."  In 
each  of  these  areas,  several  assumptions 
are  typically  used  to  ensure  substantial 
conservatism  in  the  analysis  results.  For 


instance:  under  "Sources  of  Heat  During 
the  LOCA,"  decay  heat  is  modeled  on 
the  basis  of  an  American  Nuclear 
Society  standard  with  an  added  20- 
percent  pen^ty,  and  the  power 
distribution  shape  and  peaking  factors 
expected  duriag  the  operating  cycle  are 
chosen  to  yield  the  most  conservative 
results.  In  "Slowdown  Phenomena,"  the 
rule  requires  use  of  the  Moody  model 
and  the  discharge  coefficient  that  yields 
the  highest  peak  cladding  temperature. 
"Post-Blowdown  Phenomena;  Heat 
Removal  by  the  ECCS."  requires  that  the 
analysis  assume  the  most  damaging 
single  failure  of  ECCS  equipment. 

One  of  several  conservative 
requirements  in  section  A  of  the  original 
Appendix  K  was  to  assume  that  the 
reactor  was  operating  at  102  percent 
power  when  the  LOCA  occurred  "to 
allow  for  such  uncertainties  as 
instrumentation  error  *   *   *." 
(Appendix  K,  section  I. A.,  first  sentence, 
emphasis  added).  The  phrase,  "such 
as."  suggested  that  the  two  percent 
power  margin  was  intended  to  address 
uncertainties  related  to  heat  source 
considerations  beyond  instrument 
measurement  uncertainties.  However, 
the  basis  for  the  required  assumption  of 
102  percent  power  (2  percent  power 
margin)  does  not  appear  to  be  contained 
in  the  rulemaking  record  for  the  ECCS 
rules.  10  CFR  50.46  and  Appendix  K. 
These  rules  were  adopted  in  1974  (39 
FR  1001;  January  4.  1974).  and  were 
preceded  by  a  formal  rulemaking 
hearing  which  ultimately  resulted  in  a 
Commission  decision  on  the  proposed 
rulemaking.  CLI-73-39.  6  AEC  1085 
(December  28.  1973).  Neither  the 
statement  of  considerations  (SOC)  for 
the  final  rule  nor  the  Commission 
decision  appear  to  provide  specific  basis 
for  the  required  assumption  of  102 
percent  power. 

The  SOC  for  the  January  4.  1974,  final 
rule  discusses  the  102  percent  power 
assumption  in  general  terms,  and  does 
not  mention  instrumentation 
uncertainty: 

The  Commission  believes  that  the 
implementation  of  the  new  regulations  will 
en.sure  an  adequate  margin  of  performance  of 
the  ECCS  should  a  design  basis  LOCA  ever 
occur.  This  margin  is  provided  by 
conservative  features  of  the  evaluation 
models  and  by  the  criteria  themselves.  Some 
of  the  major  points  that  contribute  to  ihp 
conservative  nature  of  the  evaluations  and 
the  (  riteria  are  as  follow.s: 

(1)  Stored  heat.  The  assumption  of  102 
percent  of  maximum  power,  highest  allowed 
peaking  factor,  and  highest  estimated  thermal 
resistance  between  the  VO:  and  the  cladding 
provides  a  calculated  stored  heat  that  is 
possible  but  unlikely  to  occur  at  the  time  of 
a  hypothetit;al  accident.  While  not 
nB<:essarily  a  margin  over  the  extreme 


condition,  it  represents  at  least  an 
assumption  that  an  accident  happens  at  a 
time  which  is  not  typical.  39  FR  at  1002  (first 
column).' 

Thus,  while  the  pre-accident  power 
level  assumption  is  connected  with  the 
modeling  of  the  rate  of  heat  generation 
after  the  LOCA  occurs,  a  clear  basis  for 
the  102  percent  assumed  power  level 
requirement  is  not  provided,  nor  does 
the  SOC  explain  whether  there  are  other 
uncertainties  besides  instrumentation 
uncertainties  for  which  the  102  percent 
assumed  power  level  is  intended  to 
compensate. 

The  Commission's  decision  in  the 
ECCS  rulemaking  hearing  also  does  not 
explain  whether  the  102  percent 
assumed  power  level  was  intended  to 
address  uncertainties  other  than 
instrumentation  uncertainties.  Section  I 
of  the  Commission  decision  was  the 
basis  for  the  SOC  discussion  on  the  102 
percent  assumed  power  level  (see  6  AEC 
at  1093-94).  Section  III.  A.  of  the 
Commission's  decision,  "Required  and 
Acceptable  Features  of  the  Evaluation 
Model,"  does  not  offer  a  detailed 
technical  basis  for  the  power  level 
chosen,  but  instead  uses  the  language 
ultimately  adopted  in  the  original 
Appendix  K  rule: 

For  the  heat  sources  listed  in  paragraphs  1 
to  4  below  it  shall  be  assumed  that  the 
reactor  has  been  operating  continuously  at  a 
power  level  at  least  1.02  times  the  licensed 
power  level  [to  allow  for  such  uncertainties 
as  instrumentation  error),  with  the  maximum 
peaking  factor  allowed  by  the  technical 
specifications  (6  AEC  at  1100). 

Thus,  the  Commission's  decision  does 
not  shed  further  light  on  the  basis  for 
the  102  percent  assumed  power  level, 
nor  whether  the  Commission  had  in 
mind  uncertainties  other  than  those 
associated  with  the  instrumentation  for 
measiurement  of  power  level. 

NRC  review  of  the  ECCS  rulemaking 
hearing  record  did  not  disclose 
presentations  relating  to  quantification 
of  power  measurement  uncertainties,  or 
the  magnitude  of  other  uncertainties 
that  the  102  percent  assumed  power 
level  may  have  been  intended  to 
address.  The  Commission  decision 
(CLI-73-39.  6  AEC  1085,  December  28, 
1973)  cited  three  documents  in  the 
rulemaking  hearing  record. 

The  first,  cited  in  the  Commission 
decision  as  Exhibit  1113,  was 
"Supplemental  Testimony  of  the  AEC 
Regulatory  Staff  on  the  Interim 
Acceptance  Criteria  for  Emergency  Core 
Cooling  Systems  for  Light-Water  Cooled 


'  This  stalpineni  in  the  SCX;  was  taken  unchanged 
frdm  section  I  of  the  Qimmission's  ECt^S  det  isicin. 
.See  (:Ll-7.i-34.  b  .^EC:  1085.  109.1-94  (Dec  ember 
2b.  ]97:i). 


Power  Reactors  "  (filed  October  26, 
1972).  In  section  10  of  the  document, 
stored  energy  in  the  fuel  was 
considered,  specifically  the  expected 
power  distributions  in  fuel  rods.  The 
102-percent  power  analysis  requirement 
is  not  discussed. 

The  second  item,  cited  in  the 
Commission  decision  as  Exhibit  1137 
was  "Redirect  and  Rebuttal  Testimony 
of  Dr.  Donald  H.  Rov  on  Behalf  of 
Babcock  &  Wilcox.""  (October  26.  1972) 
in  which  the  characteristic  of  the  decay 
heat  release  following  reactor  shutdown 
was  discussed.  In  this  document,  the 
102-percent  assumption  is  associated 
with  the  predicted  decay  heat 
generation  rate.  The  over-power 
condition  is  associated  with  a  "design- 
basis  maneuvering  operation,"  but  the 
basis  for  the  value  of  power  chosen  for 
the  analysis  (i.e.,  102  percent)  is  not 
disclosed. 

Finally,  in  the  "Concluding  Statement 
of  Position  of  the  Regulatory-  Staff — 
Public  Rulemaking  Hearing  on; 
Acceptance  Criteria  for  Emergency  Core 
Cooling  Systems  for  Light-Water  Cooled 
Nuclear  Power  Reactors,"  April  16.  1973 
(the  Concluding  Statement),  the  power 
level  assumption  is  included  as  part  of 
the  proposed  rule  itself  The  proposed 
rule  language  clearly  states  that  the 
power  level  assumption  is  to  "allow  for 
instrumentation  error."  The  term  "such 
as"  does  not  appear  here.  It  is  unclear 
when  or  why  the  proposed  language  in 
this  regard  was  changed  to  its  current 
form.  The  power  level  assumption  is 
mentioned  again  in  the  Concluding 
Statement  indirectly  in  association  with 
power  level  changes  before  the  LOCA 
and  the  effect  on  decay  heat  generation. 
But  it  is  discussed  most  directly  with 
regard  to  initial  stored  energy  in  the 
fuel.  In  the  discussion  on  stored  energy, 
the  102-percent  assumption  is  attributed 
to  "uncertainties  inherent  in  the 
measurement  of  the  operating  power 
level  of  the  core"  (page  144  of  the 
Concluding  Statement).  Reasons  for 
choosing  102-percent  as  the  value  are 
not  discussed. 

When  Appendix  K  was  first  issued,  as 
is  the  case  today,  the  thermal  power 
generated  by  a  nuclear  power  plant  was 
determined  by  steam  plant  calorimetry. 
which  is  the  process  of  performing  a 
heat  balance  around  the  nuclear  steam 
supply  system  (called  a  calorimetric). 
The  heat  balance  depends  upon 
measurement  of  several  plant 
parameters,  including  flow  rates  and 
fluid  temperatures.  The  differential 
pressure  across  a  venturi  installed  in  the 
feedwater  flow  path  is  a  key  element  in 
the  calorimetric  measurement. 
Licensees  have  proposed  using 
instrumentation  other  than  a  venturi- 


34916 


Federal  Register/ Vol.  65,  No.  106 /Thursday,  June  1.  2000 /Rules  and  Regulations 


Federal  Register /Vol.  65,  No.  106 /Thursday,  June  1,  2000 /Rules  and  Regulations  34917 


based  system  to  ubtain  feedwater  flow 
rate  for  calorimetrics.  The  lower 
uncertainty  associated  with  the  new 
instrumentation  is  information  that  was 
apparently  not  available  during  the 
original  Appendix  K  rulemaking. 

In  view  of  the  regulatory  history  for 
Appendix  K.  the  Commission  now 
believes  that  the  2-percent  margin 
embodied  in  the  requirement  for  a  102- 
percent  assumed  power  level  in 
Appendix  K  was  based  solely  on 
uncertainties  associated  with  the 
measurement  of  reactor  power  level. 

Reduction  in  102  Percent  Assumed 
Power  Level 

The  Commission  believes  that  other 
requirements  of  Appendix  K  modeling 
contain  substantial  conservatisms  of 
much  greater  magnitude  than  the  2 
percent  margin  embodied  in  the 
requirement  for  a  102  percent  assumed 
power  level  This  point  was  discussed 
in  "(^nnservatisms  in  Appendix  K  EtX'S 
Evaluation  Model,"  above 

The  C^ommission  is  also  aware  of  new 
information  gained  since  the  1974 
rulemaking  which  shows  that  the 
Appendix  K  model  contains  additional 
conservatisms  not  recognized  in  1974. 
Kvidence  from  experiments  designed  to 
simulate  LOCA  phenomena  suggest  that 
these  conservatisms  added  hundreds  (jf 
degrees  Fahrenheit  to  the  predif:tion  of 
peak  fuel  cladding  temperature  than 
would  actually  occur  during  a  LOCA 
The  significant  conservatism  was 
necessary  when  the  rule  was  written 
because  of  a  lack  of  experimental 
evidence  at  that  time  with  respect  to  the 
relative  effects  of  analysis  input 
parameters,  including  pre-accident 
power  level  Since  that  time,  there  has 
been  substantial  additional  research  on 
LOCA.  NURK(;-12:<(),  ■Compendium  of 
ECCS  Research  for  Realistic:  LOCA 
Analysis."  December  1988,  contains  the 
tec;hnical  basis  for  improved 
understanding  of  LOC.A  progression  and 
ECt'S  evaluation  gained  after  the  ECfiS 
rule  was  issued  The  NUREC  includes  a 
dis(:ussi(m  of  the  basis  for  uncertainties 
in  detailed  fuel  bundle  power 
calculations  as  part  of  the  consideration 
of  overall  calculational  unc:ertaintv 
inherent  in  best-estimate  evaluations. 
Chapters  7  and  8  of  the  NUREC  include 
consideration  of  tht?  changes  in  licensed 
power  level  that  could  result  from 
application  of  best-estimate  evaluation 
methods.  The  discussion  includes  an 
estimated  sensitivity  of  predicted  peak 
clad  temperature  (P(T)  as.sociated  with 
changes  in  pre-accident  power  level. 
From  that  estimate,  the  NRC;  expects 
peak  cladding  temperature  (  hanges  of 
approximately  15    F  to  result  from  1- 


percent  changes  in  plant  power  level 
that  could  result  from  the  final  rule. 

In  view  of:  (i)  Substantial 
conservatisms  known  in  1974  that  were 
embodied  in  the  Appendix  K 
requirements  for  ECCS  evaluations;  (ii) 
new  information  developed  since  the 
1974  rulemaking  which  shows 
additional  conservatism  in  the 
Appendix  K  modeling  requirements 
beyond  that  understood  by  the 
Commission  when  it  adopted  the  1974 
rule;  and  (iii)  the  relative  insensitivity  of 
the  calculated  clad  temperatures  to 
assumed  power  level,  the  Commission 
concludes  that  it  is  acceptable  to  allow 
a  reduction  in  the  currently-required 
102  percent  power  level  assumption  if 
justified  by  the  actual  power  level 
measurement  instrumentation 
uncertainty.  Accordingly,  the 
(Commission  is  amending  the  Appendix 
K  requirement  for  an  assumed  102 
percent  power  level  This  amendment 
allows  a  licensee  to  use  an  assumed 
power  level  of  less  than  102  percent  (but 
not  less  than  100  percent),  if  the 
licensee  has  determined  that  the 
uncertainties  in  the  measurement  of 
core  power  level  justifies  the  reduced 
margin 

Calorimetric  Uncertainty  and 
Feedwater  Flow  Measurement 

The  NRC  staff  has  approved  an 
exemption  to  the  102-percent  power 
level  requirement  for  Comanche  Peak 
Units  1  and  2  The  basis  for  the  action 
is  application  of  upgraded  feedwater 
flow  measurement  technology  at  the 
plant  As  indicated,  the  prospect  of 
additional  licensees  requesting  similar 
action  has  prompted  the  final  rule. 
Other  methods,  systems,  or  analyses 
could  be  used  as  the  basis  for 
demonstrating  reduced  power 
measurement  uncertainty. 

In  most  nuclear  power  plants, 
operators  obtain  a  continuous  indication 
of  core  thermal  power  from  nuclear 
instruments  that  provide  a  measurement 
of  neutron  flux  The  nuclear 
instruments  must  be  periodically 
calibrated  to  counteract  the  effects  of 
changes  in  flux  pattern,  fuel  bumup, 
and  instrument  drift.  Steam  plant 
calorimetry,  which  is  the  process  of 
performing  a  heat  balance  around  the 
nuclear  steam  supply  system  (called  a 
calorimetric:).  is  used  to  determiiie  core 
thermal  power  and  is  the  basis  for  the 
calibration.  The  differential  pressure 
across  a  venturi  installed  in  the 
ff'edwater  flow  path  is  a  key  element  in 
the  calorimetric  measurement  Some 
plants  use  this  calorimetric  value 
directly  to  indicate  thermal  power;  the 
nuflear  instruments  are  used  as 
anticipatorv'  indic:ators  for  transients 


and  for  reactivity  adjustments  made 
with  the  control  rods. 

The  system  in  use  at  Comanche  Peak 
Units  1  and  2  is  the  Leading  Edge 
Flowmeter  (LEFM),  manufactured  by 
Caldon,  Inc.  The  LEFM  systSm  is  an 
ultrasonic  flow  meter  that  measures  the 
transit  times  of  pulses  traveling  along 
parallel  acoustic  paths  through  the 
flowing  fluid.  LEFM  technology  has 
been  employed  in  non-nuclear 
applications,  such  as  petroleum, 
chemical,  and  hydroelectric  plants  for 
several  years.  This  operating  experience 
will  provide  reliability  data, 
supplementing  data  hom  nuclear 
applications.  Additional  information  on 
the  Comanche  Peak  Appendix  K 
exemption  and  on  the  Caldon,  Inc. 
LEFM  system  appears  in  safety 
evaluations  issued  by  the  NRC  staff  on 
March  8.  1999.  and  May  6,  1999. 

The  NRC  issued  a  safety  evaluation  on 
March  20,  2000,  on  the  ABB 
Combustion  Engineering  ultrasonic 
flow-measuring  system  known  as 
Crossflow.  The  Crossflow  system  is 
expected  to  be  part  of  a  licensee 
amendment  request  for  power  uprate  in 
the  near  future. 

Public  Comment 

In  the  proposed  rulemaking  (64  FR 
53270;  October  1,  1999).  the  NRC  sought 
comments  from  the  public  on  four 
issues  related  to  the  revision  of 
Appendix  K.  The  NRC  received 
comments  from  four  utility  companies, 
the  Nuclear  Energy  Institute  (NEl).  and 
Caldon,  Inc.,  manufacturer  of  the  LEFM 
system.  All  of  the  commenters 
supported  the  proposed  rule.  NEI  and 
Caldon  offered  comments  on  the  four 
issues  that  the  Commission  included  in 
the  proposed  rule.  NEl  and  the  New 
York  Power  Authority  commented  on 
several  other  issues  as  well. 

The  issues  that  accompanied  the 
proposed  rule  were: 

1 .  The  current  rule  states  that  the 
required  2-percent  analysis  margin  is  to 
account  for  "such  uncertainties  as 
instrumentation  error  *   *   *." 
(emphasis  added).  This  suggests  that  the 
2-percent  margin  was  intended  to 
account  for  other  sources  of  uncertainty 
in  addition  to  instrumentation  error. 
However,  explicit  documentation  of  the 
basis  for  the  value  of  the  margin  does 
not  appear  to  be  contained  in  the 
rulemaking  record  for  the  original  1974 
ECCS  rulemaking.  The  Conunission  was 
interested  in  whether  there  were  other 
sources  of  uncertainty,  relevant  to 
sources  of  heat  following  a  LOCA,  that 
should  be  considered  when  licensees 
seek  to  reduce  the  margin  in  the 
Appendix  K  requirement  for  assumed 
power. 


As  discussed  in  the  section  entitled. 
"Conservatisms  in  Appendix  K  ECCS 
Evaluation  Model,"  the  Commission 
considered  the  rulemaking  historical 
record  for  Appendix  K  and  concluded 
that  instrument  uncertainty  was  likely 
the  only  source  of  uncertainty  that  was 
to  be  accoiuited  for  by  the  2-percent 
margin.  NEI  and  Caldon  have  not 
identified  other  sources  of  uncertainty, 
relevant  to  sources  of  heat  following  a 
LOCA,  that  are  connected  with  the 
power  level  assumption. 

2.  Were  there  rulemaking  alternatives 
to  the  proposed  rul^  that  were  not 
considered  in  the  regulatory  analysis? 

The  Commission  considered 
rulemaking  alternatives  in  the 
accompanying  regulatory  analysis.  The 
alternatives  were:  (i)  No  rule  change;  (ii) 
removal  of  the  102  percent  requirement 
while  requiring  justification  of  a  power 
level  margin;  (iii)  the  approach  taken  in 
the  amended  rule  to  maintain  the  102 
percent  requirement  and  offer  the 
option  to  reduce  the  margin:  (iv) 
elimination  of  the  power  level  margin; 
and  (v)  broad  revision  of  Appendix  K 
addressing  all  analysis  requirements. 
Additional  alternatives  were  not 
identified  in  the  comments  received  for 
the  proposed  rule. 

3.  What  criteria  should  be  used  for 
determining  whether  a  proposed 
reduction  in  the  2  percent  power  margin 
has  been  justified,  based  upon  a 
determination  of  instrumentation  error? 
For  example,  should  a  demonstrated 
instrumentation  error  of  1  percent  in 
power  level  be  presumptive  of  an 
acceptable  reduction  in  assumed  power 
marein  of  1  percent? 

The  comments  from  NEI  on  this  point 
emphasized  that  any  criteria  developed 
to  evaluate  proposed  reductions  in 
ECCS  analysis  power  margin  should  be 
based  only  on  the  instrumentation  error 
associated  with  power  measurement. 
NEl  said  that  the  conservatism  inherent 
in  the  ECCS  analysis  requirements 
embodied  in  Appendix  K  provide 
sufficient  margin  to  maintain  safety  so 
that  instrumentation  uncertainty  should 
be  the  only  basis  for  the  power  level 
assumption.  The  comments  also  stated 
that  the  overall  impact  on  safety  should 
be  considered  and  that  degradation  in 
safety  should  not  be  allowed. 

The  Commission  agrees  that  the  main 
criteria  determining  the  suitability  of 
proposed  power  level  margin  reductions 
should  be  the  details  associated  with 
uncertainties  in  power  level 
measurement.  The  Commission  also 
agrees  that  the  overall  impact  on  plant 
safety  should  be  considered,  preferably 
in  a  risk-informed  manner.  However, 
the  commenter  contended  that  a  lower 
probability  of  exceeding  the  analyzed 


power  level  translates  to  an  overall 
improved  level  of  safety  at  a  facility. 
The  Conunission  does  not  necessarily 
equate  a  lower  probability  of  exceeding 
an  analysis  limit  with  improved  safety 
for  facilities  that  obtain  approvals  to 
increase  reactor  thermal  power  or  make 
other  changes  based  on  the  amendment. 
For  example,  when  plants  obtain  power 
uprates  in  conjunction  with  the 
relaxation  in  the  amended  rule,  other 
factors  come  into  play  that  may  reduce 
the  overall  margin  of  safety,  albeit 
probably  only  slightly  for  the  small 
power  increases  anticipated  vdth  the 
amendment.  Such  changes  in  safety 
margin,  if  small  and  controlled,  can  be 
acceptable  in  light  of  other  substantial 
conservatisms  or  associated  risk-related 
information. 

Caldon  offered  detailed  comments  on 
this  issue.  Their  comments  went  beyond 
general  instrumentation  uncertainty 
considerations  by  proposing  a  list  of 
criteria  that  appeared  to  be  based  on 
application  of  the  LEFM  to  power 
measurement  at  a  plant.  Although  the 
Conunission  considers  the  criteria 
provided  by  Caldon  to  be  helpful,  the 
Commission  is  not  yet  prepared  to 
formalize  any  criteria  for  evaluating 
reductions  in  the  power  level  margin  for 
ECCS  analysis.  The  safety  evaluations 
associated  with  the  Appendix  K 
exemption  and  power  uprate  for 
Comanche  Peak  granted  to  TXU  Electric 
Company  set  forth  basic  review  criteria, 
including  many  of  those  proposed  by 
Caldon.  In  those  reviews,  the  NRC  staff 
referred  to  available  instrumentation 
guidance  such  as  the  Instrument  Society 
of  America  Standard  ISA  67.04.  1982, 
"Safety-Related  Instrumentation  Used  in 
Nuclear  Power  Plants,"  and  NRC 
Regulatory  Guide  1.105,  Revision  2. 
"Instrument  Setpoints  for  Safety-Related 
Systems." 

The  NRC  staff  intends  to  gain  further 
experience  with  licensee  proposals  that 
pursue  the  relaxation  offered  by  the 
amendment  before  deciding  whether  a 
regulatory  guide  providing  detailed 
acceptemce  criteria  needs  to  be 
developed.  Licensee  proposals  may 
involve  use  of  advanced  flow 
measurement  systems  or  other 
approaches  to  determine  the  level  of 
power  measurement  uncertainty  and  to 
reduce  it.  However,  the  Commission 
does  not  believe  that  generic  acceptance 
criteria  should  be  too  closely  based  on 
any  particular  measurement  technology' 
or  analysis  method. 

4.  How  should  the  rule  address  cases 
in  which  licensees  determine  that 
power  measurement  instrument  error  is 
greater  than  2  percent? 

Both  NEI  and  Caldon  offered 
comments  on  this  issue.  Caldon 


maintained  that  cmrent  regulatory 
processes  provide  a  sufficient  basis  for 
dealing  with  such  situations.  NEI 
recommended  that  licensees  should 
conduct  Appendix  K  ECCS  evaluations 
at  rated  thermal  power  level  plus  the 
value  of  power  measiu^ment 
uncertainties,  regardless  of  the 
magnitude  of  the  uncertainty*.  The 
conunents  clearly  stated  that  this 
position  also  applies  for  uncertainties 
determined  to  be  greater  than  2  percent. 
NEI  considered  the  need  for  licensees  to 
ensure  that  safety  analyses  are  valid  for 
their  facility.  According  to  NEI,  if  the 
required  margin  for  power  level 
measurement  were  found  to  be 
insufficient  to  account  for  actual 
uncertainty  levels,  then  licensees  must 
take  appropriate  action,  including 
lowering  the  operating  power  level.  NEI 
offered  alternatives  for  licensees  to 
accommodate  uncertainties  above  2 
percent,  including  demonstration  that 
the  PCT  margin  for  a  facility  could 
accommodate  greater-than-expected 
uncertainty.  Also.  NEl  indicated  that 
other  conser\'atisms  in  Appendix  K 
methodologies  could  be  applied  to 
"offset"  the  excessive  power 
measurement  uncertainty 

The  Commission  agrees  that  licensees 
who  find  that  the  power  measurement 
uncertainty  for  their  facilities  is  greater 
than  expected  should  take  action  to 
ensure  that  their  plant  is  operated 
within  the  assumptions  used  in  safety 
analyses.  This  follows  from  the 
requirement  in  10  CFR  50  Appendix  B, 
section  III,  "Design  Control."  The 
Appendix  B  requirement  states  that 
design  control  measures  will  be  applied 
to  items  such  as  accident  analyses,  and 
that  design  changes  shall  be  subject  to 
design  control  measures.  Therefore, 
licensees  must  take  action  if  the  power 
measurement  uncertainty  is  greater  than 
typically  expected  or  as  determined  in 
a  plant-specific  analysis.  The  expected 
magnitude  of  uncertainty  at  a  facility 
could  be  the  2-percent  margin  that  is 
preserved  in  the  final  rule,  or  it  could 
be  based  on  a  plant-specific  analysis 
supporting  a  smaller  value.  As  already 
considered,  the  basis  for  the  value  in  the 
rule  is  not  clearly  illuminated  in  the 
rulemaking  history  of  Appendix  K. 
However,  the  Commission  believes  that 
the  Appendix  K  value  represents  a 
typical  value  for  power  measurement 
uncertaint\\  unless  demonstrated 
otherwise  for  a  particular  facility. 

The  Commission  does  not  believe  that 
it  is  necessary'  to  allow  application  of 
safety  margins  based  on  other 
conservative  factors  in  an  Appendix  K 
ECCS  evaluation  to  offset  excessive 
uncertainties  discovered  in  power 
measurement  for  a  plant.  By  proposing 
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to  use  safety  margin  offsets"  to  justify 
highor-than-expwrted  power 
measurement  uncertainties,  NEI  is 
proposing  an  alternative  to  Appendix  K 
ECCS  evaluation  methods  already 
permitted  by  *}50  4fi  The  Commission 
considers  the  available  analysis 
alternatives  offered  by  tj  50.46  (/  c  , 
those  based  on  Appendix  K  and  the  so- 
called  best  »?stimate  methods)  to  offer 
sufficient  flexibility  to  licensees  without 
introducing  large  complexities  to  the 
review  and  approval  process  that  could 
be  anticipated  if  Appendix  K  were  to  be 
applied  in  a  "pie<:emeal'  fashion. 

The  Commission  originally  instituted 
the  ECCS  evaluation  requirements  with 
the  understanding  that  substantial 
conservatisms  existed.  Later,  the  relative 
contributions  of  various  conservative 
factors  were  estimated  on  a  largely 
generic  basis  to  demonstrate  the 
feasibility  of  best-estimate  evaluations 
However,  when  the  revisions  to  tj  50.46 
were  considered  in  1988,  the 
Commission  (hUiberately  maintained 
two  distinct  options:  (i)  lJ<:ensees  could 
u.se  the  method  defined  by  Appendix  K; 
or  (ii)  they  could  develop  a  best- 
estimatt^  approach  The  alternatives 
discussed  in  the  NEI  comment  can  be 
ac:c(jmmodated  by  a  licensee  using  th»' 
best-estimate  option  offered  by  <!(  50  4b. 
rath»T  than  applying  Appendix  K  in  a 
■  piecemeal"  fashion 

(5n  the  basis  of  the  'best-tfstiinate" 
alternative  to  .Appendix  K  requirements 
available  in  tj  50.46.  the  (ioinmissioii 
takes  th«'  position  that  .Appendix  K 
re()uirenients  should  not  be  applied  in 
a  "pieiemeal"  fashion,  as  discussed  in 
the  NEI  comment   Rather  than  searihing 
for  crustomized  adjustments  to 
Appendix  K  retiuirements.  licensees 
should  develop  ,i  "best  estimate" 
method,  as  permitted  in  *>  50  46  The 
Commission  position  does  not  present 
licensees  with  an  onerous  burden. 
Licensees  iliscovering  that  actual  power 
measurement  uiuertainty  at  their  plant 
is  greater  than  the  uncertainty  assumed 
in  safety  analysis  can  take  corrective 
action  to  address  the  problem  while 
cfintinuing  plant  operation   F'or 
example,  plant  power  level  may  be 
reduced  while  the  problem  is  addressed 
Therefore,  in  the  final  rule  the 
(iommission  has  not  adopte(i  the  NEI 
approach  of  applying  offsetting 
uncertainties 

The  comments  received  from  NEI 
addres.sed  four  additional  areas: 

1    I  'ncertuintifs  fnun  udditional  hfiit 
soun:t's  NEI  commented  that  utilities 
would  be  able  to  use  the  amended  rule 
to  reduce  the  decay  heat  input  used  in 
Appendix  K  evaluations  NEI  proposed 
that  licensees  could  use  the  power 
measurement  uncertainty  to.  "ensure 


that  the  expected  decay  heat  bounds  the 
full  rated  plant  power  plus  the 
uncertainty  value  " 

The  NEI  comment  expands  the  scope 
of  the  proposed  '•evision  to  Appendix  K, 
bringing  into  consideration  decay  heat 
uncertainty,  which  is  a  separate  analysis 
requirement  in  the  rule.  The 
(iommission  agrees  that  the  decay  heat 
level  used  in  the  Appendix  K  analysis 
could  be  reduced  commensurate  with  a 
lower  assumed  power  level.  However, 
the  reduced  power  level  assumption 
must  be  justified  by  an  acceptable 
analysis  of  the  power  measurement 
uncertainty.  Also,  the  decay  heat  level 
u.sed  in  the  analysis  must  continue  to 
meet  the  requirement  in  Appendix 
K(I)(A)(4l,  "Fission  Product  Decay." 
Discussion  of  the  uncertainty  involved 
with  decay  heat  value  required  by 
Appendix  K(I)(A)(4|  is  beyond  the  scope 
of  this  rulemaking.  Licensees  who  wish 
to  address  the  uncertainty  of  the  decay 
heat  level  in  their  ECCS  analysis  should 
develop  a  "best-estimate"  method 
which  addresses  unc;ertainties  of  all  of 
the  ECCS  analysis  parameters. 

2  (^nnsistency  among  S'RC 
documents  NEI  pointed  out  that  other 
fiommission  documents  besides 
Appendix  K  contain  the  1  02  power 
level  multiplier.  In  the  regulatory 
analysis  accompanying  the  rule,  the 
Standard  Review  Plan  stnitions  and 
Regulator\-  Guide  1  49  are  listed  as  part 
of  the  current  regulatory  framework 
considered  during  the  rulemaking. 

The  NRC  staff  agrees  with  the 
comment  that  changes  to  guidance 
documents  may  be  necessary  and  will 
make  the  ntKessarv  revisions  to  these 
do<:uments  to  maintain  consistency  with 
the  amended  rule 

3  fifquirfnwnt  for  upgrade  to 
feedwater  flow  measurement  NEI 
commented  that  the  proposed  rule 
appeared  to  be  based  upon  application 
of  upgraded  feedwater  flow  te<:hnology 
NEI  recommended  that  the  rule  or 
associated  guidance  make  clear  that 
availability  of  the  relaxation  offered  by 
the  final  rule  is  not  restricted  to 
lit;ensees  applying  upgraded  flow- 
measurement  technology 

The  preamble  for  the  proposed  rule 
does  indeed  disc  uss  application  of 
improved  flow  measurement 
technology.  This  discussion  is 
appropriate  because  this  new 
t»H:hnology  is  the  impetus  for  the 
exemption  granted  to  one  licenst?e  and 
is  a  key  justification  for  the  Oimmission 
action  in  amending  the  current  rule.  In 
the  section,  "(ialorimetric  Uncertainty 
and  Feedwater  Flow  Measurement."  the 
Commission  pointed  out  that  methods 
other  than  application  of  improved  flow- 
measurement  technology  could  be  used 


as  the  basis  for  demonstrating  reduced 
power  measurement  uncertainty  Also, 
in  its  discussion  of  the  Caldon 
comments  on  issue  number  3.  the 
Commission  acknowledged  that  licensee 
proposals  may  involve  use  of  advanced 
flow  measurement  systems  or  other 
approaches.  To  prevent 
misinterpretation  of  the  rule,  the 
Section-by-Section  analysis  has  been 
modified  to  reiterate  that  other  methods 
not  considered  in  the  rulemaking  could 
be  used  to  justify-  a  reduced  power 
measurement  uncertainty  allowance. 
Although  various  approaches  to  reduce 
the  uncertainty  involved  with  PCT 
calculation  may  be  used,  the  only 
uncertainty  considered  under  this 
amendment  is  that  associated  with 
power  level  measurement. 

4.  Reportabilitv  under  10  CFR 
50  46la)l3l  NEI  cited  the  Section-by- 
Section  analysis  of  the  proposed  rule, 
where  the  Commission  stated  that, 
"estimated  changes  in  ECCS 
performance  due  to  final  analysis  inputs 
are  reported  under  section  50.46  (a)(3), 
at  least  annually."  NEI  recommended 
clarification  of  the  statement  to  reflect 
an  interpretation  of  ^  50.46  so  as  to 
relate  only  to  evaluation  model 
parameters,  but  not  to  plant  design 
parameters.  NEI  contended  that  plant 
parameters  change  from  cycle  to  cycle 
and  that  changes  in  PCT  caused  by  plant 
specific  input  parameter  changes  to 
design  information  fall  outside  the 
scope  of  reportabilitv  under  10  (]FR 
50.46(a)(3) 

Although  the  Commission  accepts 
that  the  results  of  ECCS  evaluations 
could  change  as  a  result  of  cycle  specific 
variations  in  model  inputs,  the 
Commission  does  not  agree  with  NEI  on 
this  point.  In  their  comment.  NEI  drew- 
a  distinction  betw«*en  design  inputs  and 
model  inputs  tr)  ECCS  evaluations.  The 
amended  rule  does  not  change  the 
reporting  requirements  of  10  CFR  50.46 
for  changes  to  ECCS  evaluations.  The 
regulations  are  clear  on  the  definition  of 
an  ECCS  evaluation  model  and  when 
reports  are  required.  10  CFR  50.46  (c)(2) 
defines  ECCS  evaluation  models  and 
provides  a  list  of  the  elements 
including,  "one  or  more  computer 
programs  and  all  other  information 
necessary  for  application  of  the 
calculational  framework  to  a  specific 
LOCA,  such  as  *    *    *  values  of 
parameters,  and  all  other  information 
necessary-  to  specify-  the  calculational 
procedure."  In  other  words,  the  ECCS 
evaluation  model  is  comprised  of  the 
computer  code  or  codes,  the  input 
parameters  (including  plant-specific 
design  parameters),  and  the 
calculational  results.  The  Commission 
should  be  informed  as  described  in  10 


CFR  50.46(a)(3)  when  even  a  relatively 
small  change  to  the  calculational 
framework  is  made,  especially  when  the 
PCT  result  is  affected.  As  discussed  in 
the  statement  of  considerations  to  the 
September  16,  1988,  final  rule  (53  FR 
35996),  the  Commission  needs  to  be 
cognizant  of  such  changes  to  be  able  to 
confirm  licensee  or  vendor  assessments 
of  the  significance  of  the  changes  and  to 
ensure  that  approved  models  continue 
to  be  used. 

10  CFR  50.46  (a)(ii)  contains  an 
unambiguous  requirement  that  changes 
to  the  ECCS  evaluation  must  be  reported 
at  least  annually:  "For  each  change  to  or 
error  discovered  in  an  acceptable 
evaluation  model  or  in  the  application 
of  such  a  model  that  affects  the 
temperature  calculation,  the  applicant 
or  licensee  shall  report  the  nature  of  the 
change  or  error  and  its  estimated  effect 
on  the  limiting  ECCS  analysis  to  the 
Commission  at  least  annually  as 
specified  in  §  50.4."  Therefore,  on  the 
basis  of  the  definition  of  an  evaluation 
model  in  §50.46.  the  Commission  does 
not  accept  the  distinction  made  by  NEI 
between  "model  parameters"  and 
"design  parameters."  Based  on  the 
requirements  of  §  50.46,  changes  to  the 
ECCS  evaluation  model  under  the 
amended  Appendix  K  rule  which  affect 
the  temperature  calculation  must  be 
reported  at  least  annually. 

The  comments  from  one  licensee,  the 
New  York  Power  Authority  (NYPA). 
considered  two  areas  nut  dl  ready 
discussed: 

1,  Other  potential  benefits.  NYPA 
commented  that  licensees  could  seek 
benefits  other  than  increasing  licensed 
power  under  the  amended  rule.  The 
commenter  offered  two  examples  of 
such  benefits — revised  containment 
analyses  conducted  at  power  levels 
below  102  percent  pow-er  and  relaxation 
of  operating  restrictions  on  ultimat;,' 
heat  sink  temperatures. 

The  Commission  agrees  that  licen.sees 
could  request  the  relaxation  offered  by 
the  amended  rule  while  not  pursuing  a 
power  level  increase.  In  the  Background 
section  the  Commission  recognized  that 
other  benefits  are  available  to  licensees 
and  that  power  level  increase  is  just  one 
option.  The  examples  offered  by  the 
NYPA  comments  may  be  suitable  to  a 
licen.see,  depending  on  plant 
characteristics  and  plant-specific  safety 
analyses. 

2.  Changes  to  technical  specifications. 
NYPA  interpreted  statements  in  the 
proposed  rule  to  suggest  that  licensees 
pursuing  the  relaxation  offered  in  the 
amendment  would  need  to  change  their 
plant  technical  specifications  to  include 
a  limiting  condition  for  operation  for 
new  feedwater  flow  instrumentation. 


Further,  the  comments  suggested  that 
clarification  w-as  needed  to  address 
when  license  amendments  were 
required  for  changes  associated  w-ith  the 
rule. 

In  the  Section-by-Section  Analysis, 
the  Commission  discusses  technical 
specification  modifications  that  might 
be  necessary  when  a  power 
measurement  uncertainty  reduction  is 
used  in  safety  analyses.  Typically,  when 
an  ECCS  methodology  is  changed,  a 
revision  is  made  to  the  technical 
specification  list  of  references 
associated  with  plant  safety  analysis 
methods.  Technical  specifications  for 
nuclear  power  plants  do  not  contain 
explicit  requirements  for  feedwater  flow- 
instrumentation.  The  Commission  does 
not  believe  that  technical  specification 
requirements  for  feedwater  flow- 
instruments  are  necessary  for  licensees 
to  use  the  relaxation  offered  by  the 
amended  rule.  Clarification  regarding 
this  point  has  been  added  to  the 
Section-by-Section  Analysis. 

Section-by-Section  Analysis 

Appendix  K  to  Part  50 — ECCS 
Evaluation  Models  (DlAj — Sources  of 
Heat  During  the  LOCA 

This  section  is  amended  by  removing 
words  from  the  first  sentence  in  the 
section  to  specifically  associate  the 
power  level  requirement  with 
instrumentation  error,  and  by  adding  a 
sentence  immediately  following  the  first 
sentence  in  the  section.  The  new 
sentence  indicates  that  licensees  may 
assume  a  power  level  low-er  than  102 
percent,  but  not  less  than  100  percent, 
if  the  proposed  lower  alternative  value 
can  be  shown  to  account  for  core 
thermal  power  measurement 
instrumentation  uncertainty.  Lice^nsee 
proposals  may  involve  use  of  advanced 
flow-  measurement  systems  or  other 
approaches  to  determine  the  level  of 
pow-er  measurement  uncertainty  and  to 
support  reduction  of  the  power  level 
assumption.  Only  the  uncertainty 
associated  with  power  level 
measurement  is  considered  in  this 
amendment. 

Appendix  K,  part  II  {l)(a)  requires  that 
the  values  of  analysis  parameters  or 
their  basis  be  sufficiently  documented 
to  allow  NRC  review.  The  requirement 
applies  to  all  analysis  input  parameters, 
including  those  related  to  other  plant 
instrumentation,  such  as  temperature 
and  pressure.  Changes  to  other  inputs 
are  documented  in  the  same  manner  as 
the  power  measurement  uncertainty 
w-ould  be  documented  under  the  final 
rule.  NRC  review  and  approval  is  not 
needed  to  change  a  parameter  in  an 
approved  ECCS  evaluation  model  unless 


the  change  is  associated  with  technical 
specification  or  license  condition 
modfications,  or  a  final  safety  analysis 
report  change  not  covered  by  §  50.59. 
"Changes,  tests  and  experiments." 
Estimated  changes  in  ECCS  performance 
due  to  revised  analysis  inputs  are 
reported  under  §  50.46  (a)(3).  at  least 
annually.  As  discussed  in  the  Statement 
of  Considerations  for  a  final  rule 
amending  Appendix  K  (53  FR  36001; 
September  16,  1988).  the  annual  reports 
keep  NRC  apprised  of  changes.  This 
should  ensure  that  the  NRC  staff  can 
evaluate  a  licensee's  assessment  of  the 
significance  of  changes  and  maintain 
cognizance  of  modifications  made  to 
NRC-approved  evaluation  models.  The 
licensee  must  include  revised 
parameters  and  other  changes  in  the 
ECCS  evaluation  model  as  required  by 
§  50.46  (a)(3]  when  a  single  change  or  an 
accumulation  of  changes  is  expected  to 
affect  peak  cladding  temperature  by 
50'F  or  more.  The  basis  for  the  revised 
analysis  parameter  (i.e..  the  assumed 
pow-er  level)  should  be  included  in 
documentation  of  the  e\aluation  model, 
as  required  by  Appendix  K.  Part  II  (l)(a). 

Licensees  could  take  advantage  of  the 
amended  rule  without  a  change  to 
technical  specifications  or  to  the  plant 
license  by  simply  updating  the  ECCS 
analysis  and  following  the  reporting 
requirements  of  §  50.46,  However,  in 
most  cases  the  NRC  expects  that  the 
analysis  supporting  the  power 
measurement  uncertainty,  as  well  as  the 
description  of  the  relevant 
instrumentation  and  associated  plant- 
specific  parameters  involved  in  the 
uncertainty  analysis,  would  be 
submitted  for  NRC  review  and  approval 
before  being  used.  These  requests  are 
expected  because  most  licensees  have 
adopted  Generic  Letter  88-16.  "Removal 
of  Cvcle-Specific  Parameter  Limits  from 
Technical  Specifications."  The  generic 
letter  provided  guidance  for  licensees  to 
transfer  cvcle-specific  parameters  from 
their  technical  specifications  to  a  Core 
Operating  Limits  Report  (COLR). 
Licensees  following  the  generic  letter 
guidance  added  an  administrative 
requirement  to  their  technical 
specifications  that  specifically  identifies 
NRC-reviewed  and  approved  methods 
used  to  determine  core  operating  limits 
[e.g..  topical  reports).  Because  a  number 
of  core  operating  limits  are  based  on 
LOCA  analysis  results.  ECCS  evaluation 
methods  are  included  in  the  technical 
specification  list.  Therefore,  most 
licensees  opting  to  use  the  relaxation  in 
the  final  rule  will  need  to  amend 
technical  specifications  to  include  a 
reference  to  an  NRC-approved  topical 
report  that  includes  the  uncertainty 
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diialvsi.s  justifying  reduced  povvor 
measurement  un(  ertaintv   However,  a 
technical  specification  recjuirement 
specificallv  r»'lated  to  feeclwater  flow 
measurement  system  operabilitv  is  not 
needed 

An  additional  technical  specification 
consideration  for  licensees  pursuing 
changes  based  on  the  final  rule  could 
involve  nuclear  instrument  (NI) 
requirements   Existing  plant  technical 
specifications  include  surveillance 
requirements  to  calibrate  the  power 
range  NIs  based  on  the  calorimetric 
measuring  reactor  thermal  power.  The 
NIs  provide  the  indication  of  reactor 
power  used  as  an  input  for  safety 
systems.  Licensees  obtaining  the 
relaxation  offered  in  the  final  rule  are 
expected  to  change  some  operating 
parameter  of  the  plant,  whether  it  be 
power  level,  required  K(X'vS  flow,  etc.  Bv 
incorporating  the  justification  of 
reduced  uncertainty  in  power 
measurement  in  the  basis  for  their  ECCS 
analysis,  licensees  would  be  placing  a 
condition  on  an  input  to  the 
calorimetric  The  NI  calibration  required 
by  the  plant  licensee  would  then  be 
based  on  a  calorimetric  assuming  the 
reduced  power  measurement 
uncertainty   If,  for  somt!  reason,  during 
the  c:ourse  of  plant  operation  the 
redui:ed  iincertaintv  did  not  apply  (f  >;  , 
the  new  feedwater  flow  meter  was  no 
longer  operating),  the  calorimetric 
would  no  longer  be  a  valid  souri;e  of 
calibration  for  the  NIs   Licensees  would 
need  to  take  action  to  maintain 
compliance  with  their  technical 
specification,  for  example,  bv  using  an 
alternate  input  to  the  c  alorinietnc    The 
flower  measurement  uncertainties 
associated  with  the  alternate  input 
would  then  apply  and  the  plant  would 
n»?ed  to  adjust  its  operating  ( imdition 
(possibly  lower  its  operating  power 
level)  to  satisfv  the  final  rule  .ind  to 
maintain  th»'  validity  of  applicable 
safety  analyses   A  change  to  tec  hnu  al 
specifications  for  NIs  is  not  retjiiired  in 
this  situation 

Referenced  Document!!! 

Copies  of  (;L-HH-it).  ,ui<l  (:Ll-7:<-:m. 

and  "Supplemental  Testimoru  of  tlie 
AVA.  Regulatory  Staff  on  the  Intenin 
At:ceplance  Criteria  for  Liiiergeiu  y  Core 
Cooling  Systems  for  Light  Water  ( iooled 
Power  KiMctors."  and  "Kedirei  t  and 
Rebuttal  Testimon\  of  I)r   Donald  H 
Roy  im  Hehalf  of  Habcix  k  «<  VViU  iix." 
and  "Concluding  Statement  of  Position 
of  the  Regulatory  Staff— i'ublic 
Rulemaking  Hearing  on   Ac  t  eptan<;e 
Criteria  for  Lmergenc  y  Core  Cooling 
Systems  for  Light-Water  Cooled  Nuclear 
Powctr  Reactors,"  and  NR(;  safety 
evaluations  are  .ivailable  for  inspec  tion 


and  c:opving  for  a  fee  at  the  NRC  Public 
Document  Room.  2120  L  Street,  NVV. 
(Lower  Level).  Washington,  DC.  CL-BH- 
Ifi  is  also  available  via  tht>  Internet  at 
http://www.nrc  gov/NRC7GENAfT/GC/ 
index  hlml#CiL. 

NI  IREC,-12:J0  is  available  from  the 
Superintendent  of  Doc:uments,  CS. 
Ciovernment  Printing  Office,  Post  Office 
Box  ,17082.  Washington.  DC  200i;i-7082 
or  from  the  National  Tec:hnic:al 
Information  Service.  Springfield.  VA 
221fil 

Voluntary  Consensus  Standards 

The  National  Technology  Transfer  Act 
of  1995,  Pub.  L.  104-1  l,i.  requires  that 
Federal  agencies  use  technical  standards 
that  are  developed  or  adopted  by 
voluntary  c:onsensus  standards  bodies 
unless  the  use  of  such  a  standard  is 
inconsistent  with  applicable  law  or 
otherwise  impractical   In  this  final  rule, 
the  NRC;  pmvides  holders  of  operating 
lic:enses  for  nuc;lear  fxiwer  plants  the 
option  of  reduc;ing  the  assumed  reactor 
power  level  used  in  ECt'S  evaluations. 
This  acrtion  c;onstitutes  a  modification  to 
an  existing  government-unique 
standard,  10  CFR  part  50,  Appendix  K 
issued  by  the  NRC  on  January'  4.  1974. 
Thc!  NRC^  is  not  aware  of  any  voluntary' 
c;onsensus  standard  that  c:ould  be 
adopted  instead  of  the  government- 
unique  standard   The  NRC^  c:onsiderod 
using  a  voluntar\  c:onsensus  standard 
However,  an  appropriate  standard  was 
not  identified 

Finding  of  No  Significant 
Environmental  Impact;  Availability 

The  NRf ;  has  determined  under  the 
National  Environmcmfal  Policy  Act  of 
19b9.  as  amended,  and  the  NRC's 
regulations  in  subpart  A  of  10  CF'R  part 
51.  that  this  regulation  is  not  a  major 
Federal  acrtion  significantly  affecting  the 
(luality  of  the  human  environment  and. 
therefore,  an  environmental  impact 
statement  is  not  n^cniircKi 

The  aclion  is  likiMv  to  result  in 
relatively  small  changes  to  E(X"S 
an.ilyses  or  to  the  licensed  power  of 
luulear  reac:t(jr  facilities  The  NR(]  staff 
expects  that  no  significant 
envirimmental  inipac^t  will  result  from 
the  final  rule,  because  lic;ensee  ac:tions 
based  on  the  rule?  should  not 
signific  antlv  increase  the  probability  or 
i.ons(M|ueiic:es  of  accidtmts;  no  changes 
will  be  made  in  the  types  of  any 
etfiuenls  that  may  be  released  off  site: 
and  there  should  bt;  no  significant 
increase  in  oc  c:upational  or  public 
radiation  exposure  Therefore,  there  are 
no  significant  radiologic:al 
environmental  impac:ts  associateci  with 
the  action.  Tht?  action  does  not  involve 
non-radiological  plant  effluents  and  has 


no  other  environmental  impact. 
Therefore,  there  are  no  significant  non- 
radiological  environmental  impac:ts 
associated  with  the  final  rule 

The  determination  of  the 
environmental  assessment  is  that  there 
will  be  no  significant  offsite  impact  on 
the  public  from  this  ac;tion.  Also,  the 
NRC  has  committed  itself  to  complying 
in  all  its  actions  with  Executive  Order 
(E.O.)  12898,  "Federal  Actions  To 
Address  Environmental  justice  in 
Minority  Populations  and  Low-Income 
Populations,"  dated  February-  11,  1994 
The  NRC  has  determined  that  there  are 
no  disproportionately  high  and  adverse 
impacts  on  minority  and  low-income 
populations.  The  NRC  uses  the 
following  working  definition  of 
environmental  justice:  Environmental 
justice  means  the  fair  treatment  and 
meaningful  involvement  of  all  people, 
regardless  of  race,  ethnicity,  culture, 
income,  or  educational  level  with 
respect  to  the  development, 
implementation  and  enforcement  of 
environmental  laws,  regulations,  and 
policies.  In  the  letter  and  spirit  of  E.O. 
12898.  the  NRC  requested  public 
comments  on  environmental  justice 
considerations  or  other  questions 
related  to  this  rule,  but  none  were 
received. 

Paperwork  Reduction  Act  Statement 

This  final  rule  increases  the  burden 
on  licensees  opting  to  use  a  reduced 
power  level  assumption  for  ECCS 
analysis  (i  e  ,  below  102  percent)  to 
include  the  change  in  their  annual 
report  required  under  10  CFR  50.46 
(a)(3)(ii).  The  public  burden  to  modify 
the  annual  report  is  estimated  to  average 
one-half  hour  per  response.  The 
estimated  public  burden  for  record 
keeping,  analysis,  and  other  effort 
associated  with  this  information 
c:ollection  will  be  included  in  the  Office 
of  Management  and  Budget  FY2000 
Information  Collection  Budget.  Existing 
requirements  were  approved  by  the 
(Office  of  Management  and  Budget, 
approval  number  3150-4)011 

Public  Protection  Notification 

If  a  means  used  to  impose  an 
information  collection  dries  not  display 
a  currently  valid  OMB  control  number, 
the  NR(;  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to.  the  information  collection. 

Regulatory  Analysis 

The  Commission  has  prepared  a 
regulator^'  analysis  on  this  regulation. 
Copies  of  the  regulatory  analysis  may  be 
obtained  as  indicated  in  the  ADDRESSES 
section. 
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Regulatory  Flexibility  Certification 

As  required  bv  the  Regulatory 
Flexibility  Act  of  1980.  5  U.S.C.  605(b), 
the  Commission  certifies  that  this  final 
rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  final  rule 
would  affect  only  the  licensing  and 
operation  of  nuclear  power  plants.  The 
companies  that  own  these  plants  do  not 
fall  within  the  definition  of  "small 
entities"  found  in  the  Regulatory 
Flexibility  Act  or  within  the  size 
standards  established  bv  the  NRC  in  10 
CFR  2.810. 

Backfit  Analysis 

The  NRC  has  determined  that  the 
backfit  rule  in  10  CFR  50.109  does  not 
apply  to  this  final  rule  and  that  a  backfit 
analysis  is  not  required  for  this 
amendment  because  the  change  does 
not  involve  any  provisions  that  impose 
backfits  as  defined  in  10  CFR 
50.109(a)(1).  The  final  rule  establishes 
an  alternative  approach  for  ECCS 
performance  evaluations  that  may  be 
voluntarily  adopted  by  licensees. 
Licensees  may  continue  to  comply  with 
existing  requirements  in  Appendix  K. 
The  final  rule  does  not  impose  a  new 
requirement  on  current  licensees  and 
therefore,  does  not  constitute  a  backfit 
as  defined  in  10  CFR  50.109(a)(1). 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

In  accordance  with  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  the  NRC  has 
determined  that  this  action  is  a  major 
rule  and  has  verified  this  determination 
with  the  Office  of  Information  and 
Regulatory  Affairs  ofOMB. 

List  of  Subjects  in  10  CFR  Part  50 

Antitrust.  Classified  information. 
Criminal  penalties.  Fire  protection. 
Intergovernmental  relations,  Nuclear 
power  plants  and  reactors,  Radiation 
protection.  Reactor  siting  criteria. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954.  as  amended: 
the  Energy  Reorganization  Act  of  1974. 
as  amended:  and  5  U.S.C.  552  and  553. 
the  NRC  is  adopting  the  following 
amendments  to  10  CFR  part  50. 

PART  50— DOMESTIC  LICENSING  OF 
PRODUCTION  AND  UTILIZATION 
FACIUTIES 

1 .  The  authority  citation  for  part  50 
continues  to  read  as  follows: 

Authority:  Sections  102.  103.  104.  105. 
161    182.  183.  186.  189.  68  Stat.  936.  937. 


938.  948.  9^3.  954.  955,  956.  as  amended. 
sec.  234.  83  Stat,  444,  as  amended  (42  C.S.C:. 
2132,  21.13.  2134,  2135,  2201,  2232.  2233. 
223B.  2239.  2282);  sees.  201,  as  amended. 
202.  20fi.  88  Slat.  1242.  as  amended.  1244. 
124f)  (42  U.S.C.  5841.  5842.  5846). 

Section  50.7  also  issued  under  Pub.  L.  95- 
601,  sec:   10,  92  Stat.  2951  (42  U.S.C.  5851) 
-Section  50.10  also  issued  under  sees.  101. 
185.  68  Stat.  955,  as  amended  (42  U.S.C. 
2131.  2235),  sec:.  102.  Pub.  L.  91-190.  83  Stat. 
853  (42  U.S.C.  4332).  Sections  50.13. 
50.54(dd),  and  50.103  also  issued  under  set 
108.  68  Stat.  939.  as  amended  (42  U.S.C. 
2138).  Sections  50.23.  50.35,  50.55.  and  50.56 
also  issued  under  sec.  185,  68  Stat.  955  (42 
U.S.C.  2235).  Sections  50.33a.  50.55a.  and 
.•\ppendix  Q  also  issued  under  sec:.  102.  Pub. 
L.  91-190.  83  Stat.  853  (42  U.S.C.  4332). 
Sec;tions  50.34  and  50.54  also  issued  under 
sec:.  204.  88  Stat.  1245  (42  U.S.C.  5844). 
Sections  50.58.  50.91.  and  50.92  also  issued 
under  Pub.  L.  97^15.  96  Stat.  2073  (42 
U.S.C.  2239).  Section  50.78  also  issued  under 
sec:.  122.  68  Stat.  939  (42  U.S.C.  2152), 
Ser  tions  50.80-50.81  also  issued  under  sec:. 
184.  68  Stat.  954.  as  amended  (42  L'.S.C. 
2234).  Appendix  F  also  issued  under  sec:. 
187.  68  Stat.  955  (42  U.S.C.  2237). 

2.  Appendix  K  to  part  50  is  amended 
by  revising  the  introductory  paragraph 
of  I.  A..  "Sources  of  heat  during  the 
LOCA,"  to  read  as  follows: 

Appendix  K  to  Part  50— ECCS 
Evaluation  Models 

/  Required  and  Acceptable  Features  of  the 
Evaluation  Models 

A.  Sources  of  heat  during  the  LOCA.  For 
the  heat  sourc:es  listed  in  paragraphs  I.A.I  to 
4  of  this  appendix  it  must  be  assumed  that 
the  reactor  has  been  operating  continuously 
at  a  power  level  at  least  1.02  times  the 
licensed  power  level  (to  allow  for 
instrumentation  error),  with  the  maximum 
peaking  factor  allowed  by  the  technical 
speeifK:ations.  An  assumed  power  level 
lower  than  the  level  specified  in  this 
paragraph  (but  not  less  than  the  licensed 
power  level)  may  be  used  provided  the 
proposed  alternative  value  has  been 
demonstrated  to  account  for  uncertainties 
due  to  power  level  instrumentation  error.  A 
range  of  power  distribution  shapes  and 
peaking  factors  representing  power 
distributions  that  may  occur  over  the  core 
lifetime  must  be  studied.  The  selected 
c  ombination  of  power  distribution  shape  and 
peaking  factor  should  be  the  one  that  results 
in  the  most  severe  calculated  consequences 
for  the  spectrum  of  postulated  breaks  and 
single  failures  that  are  analyzed. 


Dated  at  Roc:kville.  Maryland,  this  26th  day 
of  May  2000. 

For  the  Nuclear  Regulatory  Commission. 
).  Samuel  Walker, 
Acting  Secretary  of  the  Commission. 
|FR  Doc.  00-13745  Filed  5-31-00:  8:45  ami 
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NATIONAL  CREDIT  UNION 
ADMINISTRATION 

12  CFR  Part  745 
• 

Share  Insurance  and  Appendix 

agency:  National  Credit  Union 

Administration  (NCUA). 
action:  Final  rule. 


summary:  The  NCUA  is  issuing  a  final 
rule  amending  its  share  insurance  rules. 
The  amendments  simplif\-  and  clarify- 
these  rules  and  provide  parity  between 
them  and  the  Federal  Deposit  Insurance 
Corporation's  (FDIC)  deposit  insurance 
rules.  Specifically,  the  amendments: 
increase  available  share  insurance 
coverage  on  some  revocable  trust 
accounts;  simplify  the  method  for 
determining  the  insurance  coverage  a 
member  has  in  one  or  more  joint 
accounts;  treat  a  revocable  trust  account 
held  in  connection  with  a  living  trust  as 
any  other  revocable  trust  accounts,  if  the 
living  trust  meets  all  requirements 
pertaining  to  revocable  trusts:  provide 
separate  insurance  coverage  for 
qualifying  joint  revocable  trust 
accounts:  treat  Roth  IRAs  as  traditional 
IRAs  and  Education  IRAs  as  irrevocable 
trusts  for  insurance  purposes;  liberalize 
insurance  coverage  for  some  kinds  of 
public  unit  accounts:  clarify  the  degree 
of  control  state  or  local  law  has  on  share 
insurance  determinations  and  revise  the 
substance  and  format  of  the  Appendix 
to  part  745. 

DATES:  This  rule  is  effective  July  3. 
2000. 

ADDRESSES:  National  Credit  Union 
Administration.  1775  Duke  -Street. 
Alexandria,  VA  22314-3428. 
FOR  FURTHER  INFORMATION  CONTACT: 
Frank  S.  Kressman,  Staff  Attorney, 
Division  of  Operations,  Office  of 
General  Counsel,  at  the  above  address, 
or  telephone:  (703)  518-6540. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

In  accordance  yvith  NCUA's 
regulatory'  review  process,  at  year  end 
1998,  NCUA  staff  identified  part  745  as 
one  of  its  regulations  in  need  of 
updating,  clarification  and 
simplification.  On  April  15.  1999.  the 
NCUA  Board  issued  an  interim  final 
rule  adopting  changes  to  its  share 
insurance  rules  regarding  joint  accounts 
and  revocable  trust  accounts.  64  FR 
19685  (April  22.  1999).  The  FDIC 
adopted  similar  changes  to  its  deposit 
insurance  rules  on  March  23.  1999.  64 
FR  15653  (April  1.  1999).  When  issuing 
the  interim  rule.  NCUA  was  aware  that 
additional  changes  to  part  745  were 
necessary  and  would  be  forthcoming. 
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but  believed  it  wa.s  uiiportdnt  to 
implement  the  interim  rule  at  that  time 
to  maintain  parity  between  NdlJA's  .iiid 
FDId's  insurance  progranj.s 
Sub.stHjuentlv,  N(!b'A  cionducted  a  more 
(.iimprehen.sive  review  of  part  745 
NC'l'A  issued  a  proposed  rule  on 
Novemb»'r  IH.  IWIthat  su^^ested 
additional  amendments  as  disc  ussed 
below  64  FR  fi6812  (November  30, 
1994). 

The  interim  and  proposed  rules 
solicited  comments  from  the  public 
Those  comments  have  been  ^iven 
careful  consideration  and  are  reflected 
in  the  final  amendments  to  the  interim 
and  proposed  rules  discusseil  below. 

/   Interim  Rulf 

The  interim  rule  amended  the  share 
insurance  rules  pertaining  to  revocable 
trust  accounts  and  joint  accounts 
Revocable  trust  accounts  art?  ai counts 
that  evidence  an  intentiim  on  the  part  of 
the  owner  to  pass  funds  onto  one  or 
more  beneficiaries  upon  the  owner's 
death  They  in(  hide  pavable-on-death 
ac.(  ounts,  and  tentative  or  "Totten"  trust 
accounts  Prior  to  the  interim  rule,  these 
accounts  were  insured  separately  from 
other  accounts  of  the  owner  only  if  the 
beneficiary  was  the  owner's  spouse, 
c:hild  or  grandchild.  If  there  were 
multiple  beneficiaries,  and  eai;h 
beneficiary  was  either  a  spouse,  child  or 
grandchild  of  the  owner,  then  the 
account  would  have  b<M'n  insured  up  to 
Si 00,000  for  each  beneficiary.  For 
ex.imple.  if  an  account  was  held  by  a 
husband  "in  trust  for"  his  wife  and 
three  children,  then  the  account  would 
have  been  insured  for  up  to  $400,000 
That  coverage  was  separate  from  any 
insurance  the  husband,  wife  or  chiliireii 
may  have  had  on  their  own  .iccounts 
For  these  ai:<:ounts.  insurance  was 
provided  on  a  per  lienefic  iary  basis  for 
the  spouse,  child  or  grandchild   If. 
howe\('r.  prior  to  the  interim  rule,  a 
credit  union  member  named  a  parent  or 
sibling  as  a  beneficiary,  a  common 
prat  tice  partic  ularly  for  single 
individuals,  then  the  aicount  would 
h.ive  been  <idded  to  the  indi\  idual 
.!( (  oiint  of  the  ownt^r  and  insured  up  to 
.$100,000  There  was  no  separate 
(  iiverage  for  those  benefi(  iaries  e\  en 
though  there  w.is  ,i  close  famili.il 
relationship 

The  interim  rule  added  p<ireiits  and 
siblings  to  the  list  of  family  members 
who  (jualifv  as  beiiefi<  iaries  for  sep, irate 
(  overage  The  interim  rule  .ilso  cl.irified 
that  the  degree  of  kinship  for  n<imed 
beneficiaries  iiu  hides  relationships 
through  blood.  .ido[)tion  or  by  virtue  of 
remarriage 

Prior  to  the  interini  rule,  NCUA's  joint 
account  regulation  did  not  expressly 


refer  to  a  two-step  process  in 
determining  insurance  coverage  for 
those  acciuints.  as  did  the  P'OK's  rule 
Insurance  coverage  was  determineci, 
however,  by  applying  two  regulatory- 
subsections  where  an  individual  had 
several  |oint  accounts,  some  with 
different  |oint  owners.  First,  under 
*}  74.5  8(d),  joint  accounts  with  the  same 
(ombination  of  owners  were  added 
together  and  insured  up  to  5100,000 
Fven  though  there  was  more  than  one 
account,  if  the  owners  were  the  same, 
the  accounts  were  treated  as  one  Then, 
under  t(  745.8(e).  a  person's  interest  in 
all  joint  ac:c:ounts  he  or  she  owned  with 
different  combinations  of  owners  was 
added  together  and  insured  up  to 
SI 00.000.  Thus.  NC:iIA  followed  the 
same  type  of  two-step  process  used  by 
the  FDIC 

The  application  of  this  process 
resulted  in  certain  inecjuities  If  a  person 
had  ownership  interests  in  several 
different  joint  acc:ounts.  each  with  a 
diff«>renf  combination  of  joint  owners, 
his  or  her  interest  in  each  of  those 
ac;counts  would  have  been  added 
togfjther  and  insured  to  $100,000  The 
same  would  have  been  done  for  each  of 
the  other  joint  owners  as  well.  If 
instead,  that  person  had  had  one  or 
more  joint  accounts  with  the  same 
combination  of  joint  owners,  the 
ma.ximum  insurance  available  to  all  of 
those  joint  owners  combined  would 
have  been  limited  to  5100,000.  Thus,  in 
one  instance,  c^ach  joint  owner's  interest 
c;ould  have  been  insured  up  to  5100,000. 
while  in  the  other,  total  coverage  on  the 
acc:ount  was  limit(;ci  to  Si 00.000. 
notwithstancling  th(<  amount  of  eac:h  of 
the  joint  owner's  interest. 

Tne  interim  rule  simplified  coverage 
on  joint  ac:c:ounts.  It  is  no  longer 
nec:(^ssary  to  add  together  all  joint 
ac:c;ounts  owned  by  the  same 
combination  of  individuals.  Under  the 
interim  rule,  eac  h  person's  interest  in  all 
cju.ilifying  )oint  accounts  will  be  added 
together  and  insured  to  a  maximum  of 
SI 00. 000.  The  interim  rule  also 
eliminated  the  signature  requirement  for 
share  certific  ates  and  accounts 
maintained  by  cert.iin  fiduciaries  for 
joint  owners  as  long  as  the  credit 
union's  rec  ords  reflec  t  th<it  there  are 
|oint  owners 

J  Proposed  Rule 

The  proposed  rule  suggested 
amendments  to  the  share  insurance 
rules  regarding  living  trusts,  joint 
revocable  trusts.  IRA  accounts,  public: 
unit  ac:c:ounts,  guardian  ac;c.ounts,  the 
applic;ation  of  local  law  to  share 
insuranc:e  determinations  and  the 
substaiu:e  and  format  of  the  Appendix 
to  part  745. 


A  living  trust  is  a  formal  trust  that  an 
owner  creates  and  retains  control  over 
during  his  or  her  lifetime.  NCUA 
proposeci  to  treat  a  revocable  trust 
account  that  is  held  in  connection  with 
a  living  trust  in  the  same  manner  it 
treats  all  other  revocable  trust  accounts, 
if  the  living  trust  otherwise  meets  all 
requirements  pertaining  to  revocable 
trust  accounts.  Living  trusts  that  include 
conditions  that  could  prevent  a 
beneficiary  from  acquiring  a  vested  and 
non-contingent  interest  in  the  account 
funds  upon  the  owner's  death,  however, 
would  not  qualifv'  for  this  coverage. 

loint  revocable  trust  accounts  are 
revocable  trust  accounts,  as  described  in 
§  745.4  of  NCUA's  regulations, 
establishi^d  by  more  than  one  owner  and 
held  for  the  benefit  of  others.  NCUA 
proposed  to  provide  separate  insurance 
cioverage  for  qualifying  accounts  of  this 
kind. 

NCUA  also  proposed  to  clarify  the 
degree  of  control  that  state  or  local  law 
has  on  share  insurance  determinations 
to  maintain  uniform  national  rules  and 
consistent  insurance  determinations. 
When  the  proposed  rule  was  issued. 
§  745.2(a)  provided  that,  to  the  extent 
local  law  enters  into  a  share  insurance 
determination,  the  law  of  the 
jurisdiction  in  which  the  insured  credit 
union's  principal  office  is  located  will 
govern.  'The  proposal  indicated  that  this 
meant  the  law  of  the  jurisdiction  in 
which  the  insured  credit  union's 
principal  office  is  located  will  control 
over  the  law  of  other  jurisdictions  where 
the  insured  credit  union  may  have 
branch  offices  or  sers'ice  facilities.  It 
further  clarified  that  this  provision  in  no 
way  effi>cts  the  supremacy  of  federal 
law. 

NCUA  proposed  to  include  Roth  IRAs 
and  Education  IRAs  among  member 
acxounts  eligible  for  share  insurance. 
Federal  tax  laws  first  made  these 
ac.cuunts  available  to  c:onsumers  on 
January  1,  1998.  The  propo.sal  also 
stated  that  although  both  are 
colloquially  known  a:.  IRA  accounts, 
imly  Roth  IRAs  would  be  treated  as 
traditional  IRAs.  for  share  insurance 
purposes,  under  |!|  745.9-2  of  NCUA's 
regulations.  Education  IRAs  would  be 
treated  as  irrevocable  trust  accounts,  for 
share  insurance  purposes,  under 
t}  745.9-1  of  NCUA's  regulations. 

NCUA  proposed  to  liberalize  its  share 
insurance  coverage  for  some  kinds  of 
public  unit  accounts.  At  the  time  the 
proposal  was  issued,  public  funds  were 
generally  separately  insured  up  to 
SI 00.000  if  invested  by  an  official 
custodian  of  funds  of:  (1)  The  United 
States;  (2)  any  state  of  the  United  States 
or  any  county,  municipality,  or  political 
subdivision  thereof:  (3)  the  District  of 
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Columbia:  (4)  specified  territories  or 
possessions  of  the  United  States;  and  (5) 
tribal  funds  of  any  Indian  tribe.  NCUA 
proposed  to  distinguish  share  draft 
accounts  from  share  certificate  and 
regular  share  accounts  in  this  context. 
The  result  would  be  to  provide  separate 
insurance  coverage  up  to  5100,000  for 
share  draft  accounts,  and  up  to  an 
additional  5100,000  for  share  certificate 
and  regular  share  accounts  combined. 
This  more  liberal  coverage  would  only 
be  available  where  an  official  custodian 
establishes  public  unit  accounts  in  an 
authorized,  federally-insured  credit 
union  that  is  located  within  the 
jurisdiction  from  which  the  custodian's 
authority  is  derived.  Accounts 
established  outside  of  that  jurisdiction 
would  be  limited  to  the  current 
5100,000  limit  without  regard  to 
whether  the  funds  are  held  in  share 
draft  accounts  or  share  certificate  and 
regular  share  accounts. 

Funds  held  in  the  name  of  a  guardian, 
custodian  or  conservator  for  the  benefit 
of  a  ward  or  minor  are  insured  up  to 
$100,000  in  the  aggregate,  separately 
from  any  other  accounts  of  the  guardian, 
custodian,  conservator,  ward  or  minor. 
FDIC,  however,  treats  these  accounts  as 
agency  or  nominee  accounts  and  does 
not  provide  separate  insurance 
coverage.  Rather,  FDIC  adds  the 
guardian  account  together  with  the 
individual  accounts  of  the  beneficiary  of 
the  guardian  account  and  insures  that 
aggregate  up  to  5100,000.  NCUA 
proposed  to  treat  these  accounts  in  a 
manner  consistent  with  FDIC's 
treatment.  This  would  have  resulted  in 
a  reduction  in  insurance  coverage. 

The  Appendix  to  part  745  provides 
examples  that  illustrate  the  application 
of  share  insurance  coverage.  The 
Appendix  is  not  expected  to  answer 
every  share  insurance  question  that 
could  conceivably  be  asked.  Rather,  its 
function  is  to  address  and  clarify  the 
most  common  insurance  coverage  issues 
in  a  simple  and  manageable  format. 
NCUA  proposed  to  enhance  the 
usefulness  of  the  Appendix  by 
incorporating  additional  information 
and  examples  and  putting  it  into  an  easy 
to  read  question-and-answer  format. 

B.  Summary  of  Comments 

1.  Interim  Rule 

NCUA  received  twelve  conunent 
letters  regarding  the  interim  rule.  Four 
from  credit  union  trade  associations, 
three  from  federal  credit  unions,  two 
from  banking  trade  associations,  one 
from  a  state  chartered  credit  union,  one 
from  an  association  of  state  credit  union 
supervisors  and  one  from  a  law  firm.  All 
of  the  commenters  generally  supported 


the  interim  rule.  The  commenters  also 
raised  other  points. 

Eight  commenters  offered  their 
opinions  whether  examples  illustrating 
insurance  coverage  should  be  moved  to 
the  body  of  the  regulations  or  kept  in 
their  present  location  in  the  Appendix 
to  the  regulations.  There  was  an  even 
split  of  opinion  among  the  commenters. 
The  examples  will  remain  in  the 
Appendix  where  they  are  easily 
accessible  and  cannot  be  confused  as 
part  of  the  regulatory  language. 

Three  commenters  expressed  concern 
over  NCUA's  use  of  the  term  "revocable 
trust  account."  They  noted  that  there  are 
many  different  terms  used  to  describe 
this  kind  of  account  and  that  this  might 
cause  confusion  among  some  credit 
unions.  NCUA  believes  the  language 
used  in  §  745.4  of  NCUA's  rules  will 
minimize  any  confusion  in  this  context. 
Additionally,  "revocable  trust  account  " 
is  the  term  used  in  the  FDIC's  deposit 
insurance  rules  and  its  use  in  NCUA's 
rules  should  avoid  confusion  for  the 
public  when  comparing  coverage. 

Several  general  comments  pertaining 
to  livings  trusts  and  joint  revocable 
trusts  were  also  received  in  connection 
with  the  interim  rule.  Those  comments 
have  been  considered  in  conjunction 
with  the  comments  to  the  proposed  rule 
as  discussed  below, 

2.  Proposed  Rule 

NCUA  received  seventeen  comment 
letters  regarding  the  proposed  rule. 
Eight  from  credit  union  trade 
associations,  seven  from  federal  credit 
unions,  one  from  an  association  of  state 
credit  union  supervisors  and  one  from 
a  banking  trade  association.  All  of  the 
commenters  generally  supported  the 
proposed  rule.  The  commenters  also 
raised  other  points. 

Three  commenters  expressed  concern 
over  the  proposal  to  exclude  from 
revocable  trust  insurance  coverage  any 
living  trust  that  includes  conditions  that 
could  prevent  a  beneficiary  from 
acquiring  a  vested  and  non-contingent 
interest  in  the  account  funds  upon  the 
owner's  death.  Specifically,  they  noted 
that  credit  unions  might  have  difficulty 
determining  whether  a  living  trust 
contains  such  a  defeating  contingency. 
NCUA  does  not  intend  for  credit  unions 
to  make  this  kind  of  determination.  The 
burden  is  on  the  member  to  create  a 
living  trust  that  qualifies  for  insurance 
coverage.  Credit  unions  may  choose  to 
advise  members  to  have  their  living 
trusts  reviewed  by  private  counsel  for 
legal  and  regulatory  sufficiency  prior  to 
account  opening. 

Two  commenters  asked  NCUA  to 
clarify  how  a  one-owner  living  trust 
account  or  other  revocable  trust  account 


would  be  insured  if  there  were 
qualifv'ing  and  non-qualifying 
beneficiaries.  Assuming  the  living  trust 
is  treated  as  any  other  revocable  trust 
account  and  eligible  for  coverage,  shares 
in  the  account  attributable  to  the 
qualif\ing  beneficiaries  would  be 
insured  up  to  5100,000  for  each 
qualif\'ing  beneficiary.  Shares  in  the 
account  attributable  to  the  non- 
qualif\'ing  beneficiaries  would  be  added 
to  any  individual  accounts  of  the  owner 
and  insured  up  to  5100,000. 

Two  commenters  questioned  whether 
the  Education  IRA  should  be  insured  as 
an  irrevocable  trust  because,  under 
some  circumstances,  the  beneficiary  of 
an  Education  IRA  could  be  changed  to 
a  member  of  the  designated 
beneficiary's  family.  The  structiire  and 
exclusive  purpose  of  Education  IRAs, 
and  the  restrictions  imposed  on  them  by 
the  Internal  Revenue  Service, 
demonstrate  that  these  trusts  are 
irrevocable  in  nature.  We  do  not  believe 
a  limited  ability  to  change  beneficiaries 
diminishes  the  irrevocable  nature  of 
these  trusts  or  warrants  treating  them  as 
anything  other  than  irrevocable.  The 
FDIC  also  insures  Education  IRAs  as 
irrevocable  trusts. 

Nine  commenters  strongly  opposed 
the  proposal  to  eliminate  separate 
insurance  coverage  for  guardian 
accounts.  They  contended  that  separate 
insurance  for  guardian  accounts  poses 
no  threat  to  the  National  Credit  Union 
Share  Insurance  Fund  and  that 
eliminating  separate  coverage  would 
create  more  confusion  and  problems  for 
credit  union  members  than  achieve 
good.  They  also  noted  that,  while  parity 
between  NCUA's  and  FDIC's  insurance 
is  generally  desirable,  the  two  programs 
need  not  be  identical  especially  to  the 
detriment  of  credit  union  members.  We 
find  these  arguments  persuasive. 
.Accordingly.  NCUA  has  determined  not 
to  take  action  to  eliminate  the  existing 
separate  coverage  for  custodial  accounts 
at  this  time. 

C.  Regulatory  Procedures 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
requires  NCUA  to  prepare  an  analysis  to 
describe  any  significant  economic 
impact  any  final  regulation  may  have  on 
a  substantial  number  of  small  entities. 
For  purposes  of  this  analysis,  credit 
unions  under  $1  million  in  assets  will 
be  considered  small  entities.  As  of  June 
30.  1999,  there  were  1,690  such  entities 
with  a  total  of  $807.3  million  in  assets, 
with  an  average  asset  size  of  $0.5 
million.  These  small  entities  make  up 
15.6  percent  of  all  credit  unions,  but 
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only  0  2  percent  of  all  credit  union 
assets. 

The  NdHA  Board  has  determined  and 
certifies  that  this  final  nde  will  not  have 
a  significant  economii;  impact  on  a 
substantial  number  of  small  entities. 
The  reason  for  this  determinatifin  is  that 
the  final  rule  c;larifies  and  simplifies  the 
share  insurance  regulations  It  does  not 
impose  any  additicmal  costs  or 
significant  regulatory  requirements  on 
small  entities  Acc:()rdingly,  the  NCilJA 
has  determined  that  a  Regulatory- 
Flexibility  Analysis  is  not  required. 

Papt^rwork  Reduction  Act 

N(^LIA  has  determined  that  the  final 
amendments  do  not  increase  paperwork 
requirements  under  the  Paperwork 
Reduction  Ac:t  of  1945  and  regulations 
of  the  Office  of  Management  and 
Budget. 

Executive  Order  13132 

F.xecutive  Order  i:n:)2  encourages 
independent  regulatory  agencies  to 
c:onsider  the  impact  of  their  regulatory 
actions  on  state  and  local  interests  In 
adherence  to  fundamental  federalism 
principles.  NdUA,  an  independent 
regulatory  agency  as  defined  in  44 
U.S.C.  3502(5).  voluntarily  complies 
with  the  executive  order  This  rule  will 
apply  to  all  federally-insured  credit 
unions,  but  it  will  not  have  substantial 
direct  effect  (m  the  sfatfts.  on  th«! 
relationship  between  the  natiimal 
government  and  the  states,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  NCUA  has 
determined  that  this  rule  does  not 
constitute  a  policy  that  has  federalism 
implications  for  purposes  of  the 
executive  order. 

Assessment  nf  Federal  Refiulations  and 
Policies  on  Families 

N(!LIA  has  determined  that  this  rule 
will  not  affect  family  well-being  within 
the  meaning  of  ,Sec;ti()n  »>54  of  the 
Treasury  .^nd  (leneral  tiovernnient 
Appropriations  Act.  IWM.  Pub  L  10.")- 
277.  112  Stat.  2H81  (l')9H) 

Small  Business  Het^uliilnry'  Fnfon  ement 
Fairness  Act 

The  Small  Business  Regulatory 
Knforc:enient  Fairness  Act  of  149»)  (Pub 
I..  104-121)  provides  gener.illy  for 
f:ongressional  review  of  agency  rules.  A 
reporting  re<iuirement  is  triggered  in 
instances  where  NCIUA  issues  a  final 
rule  as  defined  by  Section  .S51  of  the 
Administrativt!  I'rocedure  Act   5  US  (! 
551.  The  Office  of  Management  and 
Budget  has  determined  that  this  rule  is 
not  a  major  rule  for  purposes  of  the 


Small  Business  Regulatory-  Enforcement 
Fairness  Act  of  1996. 

List  of  Subfects 

U  CFR  Part  745 

Oedit  unions.  Pension  plans.  .Share 
insurance.  Trusttw 

Bv  lh«'  Nalitinal  Oedit  I'nion 
.\dministrall()n  Board,  this  24th  day  of  May 
JUOO 

Becky  Baker, 
Secretan'  of  the  Board 

For  the  reasons  stated  above,  the 
interim  final  rule  amending  12  CFR  pari 
745  that  was  published  at  64  FR  19685 
on  April  22.  1999  is  adopted  as  a  final 
rule  without  change  NCUA  also 
amends  12  f^FR  part  745  as  fi^lows: 

PART  745— SHARE  INSURANCE  AND 
APPENDIX 

1  The  authority  citation  for  part  745 
continues  to  read  as  follows: 

Authority:  12  V  SC   1752(51.  1757.  1765. 
17Mi,  I78K  17H2.  1787.  1789 

2  Section  745.2(a)  is  amended  by 
revising  the  last  sentence  to  read  as 

follows: 

§  745.2    General  principlea  applicable  In 
determining  inaurance  of  accounts. 

(a)  *    *    *  While  the  provisions  of  this 
part  govern  in  determining  share 
insurance  coverage,  to  the  extent  local 
law  enters  into  a  share  insurance 
determination,  the  local  law  of  the 
jurisdiction  in  which  the  insured  credit 
union's  principal  office  is  located  will 
control  over  the  local  law  of  other 
jurisdictions  where  the  insured  credit 
union  has  offices  or  serv-ice  facilities. 
ft  *  *  *  * 

i.  Sef:tion  745  4  is  amended  by 
adding  paragraphs  (e)  and  (f)  to  read  as 
follows: 

§  745.4    Revocable  trust  accounts. 

*         •         *         ft         ft 

((■)  Living  trusts  insurance  treatment 
under  this  section  also  applies  to 
ri-v()(  able  trust  accounts  held  in 
connection  with  a  so-called  "living 
trust."  meaning  a  formal  trust  that  an 
owner  creates  and  retains  t  ontrol  over 
during  his  or  her  lifetime.  If  a  named 
benefic  lary  in  a  living  trust  is  a 
(|ual:fying  beneficiary  under  this 
section,  then  the  share  account  held  in 
connection  with  the  living  trust  may  be 
eligible  for  share  insurance  under  this 
section,  assuming  compliance  with  all 
the  provisions  of  this  pari.  If  the  living 
trust  ini;ludes  a  defeating  contingency 
that  relates  to  a  beneficiary's  interest  in 
the  trust  assets,  then  insurance  coverage 
under  this  section  will  not  be  provided. 
For  purposes  of  this  section,  a  defeating 


contingency  is  defined  as  a  condition 
that  would  prevent  the  beneficiary  from 
acquiring  a  vested  and  non-contingent 
interest  in  the  funds  in  the  share 
account  upon  the  owner's  death. 

(f)  Joint  revocable  trust  accounts. 
Where  an  account  described  in 
paragraph  (a)  of  this  section  is 
established  by  more  than  one  owner  and 
held  for  the  benefit  of  others,  some  or 
all  of  whom  are  within  the  qualifying 
degree  of  kinship,  the  respective 
interests  of  each  owner  held  for  the 
benefit  of  each  qualifying  beneficiary 
will  be  separately  insured  up  to 
$100,000.  The  interest  of  each  co-owner 
will  be  deemed  equal  unless  otherwise 
stated  in  the  share  account  records  of 
the  federally-insured  credit  union. 
Interests  held  for  non-qualifying 
beneficiaries  will  be  added  to  the 
individual  accounts  of  the  owners. 
Where  a  husband  and  a  wife  establish 
a  revocable  trust  account  naming 
themselves  as  the  sole  beneficiaries,  the 
account  will  not  be  insured  according  to 
the  provisions  of  this  section,  but  will 
instead  be  insured  in  accordance  with 
the  joint  account  provisions  of  §  745.8. 

4.  Section  745.9-1  is  amended  by 
adding  paragraph  (c)  to  read  as  follows: 

§  745.9-1     Trust  accounts. 

ft         ft         ft         ft         ft 

(c)  This  section  applies  to  trust 
interests  created  in  Education  IRAs 
established  in  connection  with  section 
530  of  the  Internal  Revenue  Code  (26 
use.  530). 

5.  Section  745.9-2(a)  is  revised  to 
read  as  follows: 

§  745.9-2    IRA/Keogh  accounts. 

(a)  The  present  vested  ascertainable 
interest  of  a  participant  or  designated 
beneficiary  in  a  trust  or  custodial 
account  maintained  pursuant  to  a 
pension  or  profit-sharing  plan  described 
under  section  401(d)  (Keogh  account), 
section  408(a)  (IRA)  and  section  408A 
(Roth  IRA)  of  the  Internal  Revenue  Code 
(26  use.  401(d).  408(a)  and  408A)  will 
be  insured  up  to  $100,000  separately 
from  other  accounts  of  the  participant  or 
designated  beneficiary'.  For  insurance 
purposes,  IR-^  and  Roth  IRA  accounts 
will  be  combined  together  and  insured 
in  the  aggregate  up  to  $100,000.  A 
Keogh  account  will  be  separately 
insured  from  an  IRA  account,  Roth  IRA 
account  or.  where  applicable,  aggregated 
IRA  and  Roth  IRA  accounts. 


6.  Section  745.10  is  amended  by 
revising  paragraphs  (a)(1)  through  (a)(5) 
and  (b)  and  adding  a  second  sentence  to 
paragraph  (c)  to  read  as  follows: 
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§745.10    Public  unit  accounts. 

(a)*   *   * 

(1)  Each  official  custodian  of  funds  of 
the  United  States  lawfully  investing  the 
same  in  a  federally-insured  credit  union 
will  be  separately  insured  in  the  amount 
of: 

(i)  Up  to  $100,000  in  the  aggregate  for 
all  shcire  draft  accounts;  and 

(ii)  Up  to  $100,000  in  the  aggregate  for 
all  share  certificate  and  regular  share 
accounts; 

(2)  Each  official  custodian  of  funds  of 
any  state  of  the  United  States  or  any 
county,  municipality,  or  political 
subdivision  thereof  lawfully  investing 
the  same  in  a  federally-insured  credit 
union  in  the  same  state  will  be 
separately  insured  in  the  amount  of: 

(i)  Up  to  $100,000  in  the  aggregate  for 
all  share  draft  accounts;  and 

(ii)  Up  to  $100,000  in  the  aggregate  for 
all  share  certificate  and  regular  share 
accounts; 

(3)  Each  official  custodian  of  funds  of 
the  District  of  Columbia  lawfully 
investing  the  same  in  a  federally- 
insured  credit  union  in  the  District  of 
Columbia  will  be  separately  insured  in 
the  amount  of: 

(i)  Up  to  $100,000  in  the  aggregate  for 
all  share  draft  accounts;  and 

(ii)  Up  to  $100,000  in  the  aggregate  for 
all  share  certificate  and  regular  share 
accounts; 

(4)  Each  official  custodian  of  funds  of 
the  Commonwealth  of  Puerto  Rico,  the 
Panama  Canal  Zone,  or  any  territory  or 
possession  of  the  United  States,  or  any 
county,  municipality,  or  political 
subdivision  thereof  lawfully  investing 
the  same  in  a  federally-insured  credit 
union  in  Puerto  Rico,  the  Panama  Canal 
Zone,  or  any  such  territory  or 
possession,  respectively,  will  be 
separately  insured  in  the  amount  of: 

(i)  Up  to  $100,000  in  the  aggregate  for 
all  share  draft  accounts;  and 

(ii)  Up  to  $100,000  in  the  aggregate  for 
all  share  certificate  and  regular  share 
accounts; 

(5)  Each  official  custodian  of  tribal 
funds  of  any  Indian  tribe  (as  defined  in 
section  3(c)  of  the  Indian  Financing  Act 
of  1974)  or  agency  thereof  lawfully 
investing  the  same  in  a  federally- 
insured  credit  union  will  be  separately 
insured  in  the  amount  of: 

(i)  Up  to  $100,000  in  the  aggregate  for 
all  share  draft  accounts;  and 

(ii)  Up  to  $100,000  in  the  aggregate  for 
all  share  certificate  and  regular  share 
accounts; 

(b)  Each  official  custodian  referred  to 
in  paragraphs  (a)(2),  (3),  and  (4)  of  this 
section  lawfully  investing  such  funds  in 
share  accounts  in  a  federally-insured 
credit  union  outside  of  their  respective 
jurisdictions  shall  be  separately  insured 


up  to  $100,000  in  the  aggregate  for  all 
such  accounts  regardless  of  whether 
they  are  share  draft,  share  certificate  or 
regular  share  accounts. 

(c)  *  *  *  Where  an  officer,  agent  or 
employee  of  a  public  unit  has  custody 
of  certain  funds  which  by  law  or  under 
a  bond  indenture  are  required  to  be  set 
aside  to  discharge  a  debt  owed  to  the 
holders  of  notes  or  bonds  issued  by  the 
public  unit,  any  investment  of  such 
funds  in  an  account  in  a  federally- 
insured  credit  union  will  be  deemed  to 
be  a  share  account  established  by  a 
trustee  of  trust  funds  of  which  the 
noteholders  or  bondholders  are  pro  rata 
beneficiaries,  and  the  beneficial  interest 
of  each  noteholder  or  bondholder  in  the 
share  account  will  be  separately  insured 
up  to  $100,000. 
*         ft         *         *         * 

7.  The  appendix  to  part  745  is 
amended  by: 

A.  Adding  a  heading  to  the 
introductory  text; 

B.  Revising  the  heading  of  Part  A; 

C.  Revising  the  heading  of  Part  B  and 
adding  Example  4; 

D.  Revising  the  heading  of  Part  C; 

E.  Revising  the  heading  of  Part  D; 

F.  Revising  the  heading  of  Part  E,  the 
first  introductory  paragraph  and 
Examples  4  through  7,  and  adding  new 
Example  9; 

G.  Revising  the  heading  of  Part  F:  and 
H.  Revising  the  heading  of  Part  G  and 

the  second  sentence  of  the  seventh 
introductory-  paragraph. 

The  additions  and  revisions  read  as 
follows: 

Appendix  to  Part  745 — Examples  of 
Insurance  Coverage  Afforded  Accounts 
in  Credit  Unions  Insured  by  the 
National  Credit  Union  Share  Insurance 
Fund 

What  Is  the  Purpose  of  This  Appendix? 


A  How  Are  Single  Ownership  Accounts 
Insured? 

*  *  *  *  * 

B-  How  Are  Revocable  Trust  Accounts 
Insured? 

*  *  *  *  * 

Example  4 

Question:  Member  H  invests  5200,000  in  a 
revocable  trust  account  held  in  Lonnection 
with  a  living  trust  with  his  son.  S.  and  his 
daughter.  D.  as  named  beneficiaries.  What  is 
the  insurance  coverage? 

Answer:  Since  S  and  D  are  children  of  H. 
the  owner  of  the  account,  the  funds  would 
normally  be  insured  under  the  rules 
governing  revocable  trust  accounts  up  to 
SIOO.OOO  as  to  each  beneficiary  (§  745.4(bl). 
However,  because  this  account  is  held  in 
connection  with  a  living  trust  whose  named 


beneficiaries  are  qualifying  beneficiaries 
under  §  745.4.  it  must  be  scrutinized  to 
determine  whether  the  account  complies 
with  all  other  provisions  of  this  part  and 
whether  the  living  trust  contains  any 
defeating  contingencies.  Assuming  there  are 
no  defeating  contingencies  and  that  the 
account  complies  with  all  other  requirement'- 
of  this  part,  then  it  will  be  treated  as  anv 
other  revocable  trust  In  this  instance,  it  will 
be  insured  up  to  SIOO.OOO  as  to  each 
beneficiary  {§  745.4(e)).  Assuming  that  S  and 
D  have  equal  beneficial  interests  ($100,000 
each).  H  is  fullv  insured  for  this  account. 

C  How  Are  Accounts  Held  by  Executors  or 
Administrators  Insured? 


D  How  Are  Accounts  Held  by  a  Corporation 
Partnership  or  I  'nincorporated  Association 
Insured? 


E  How  Are  Public  I'nit  Accounts  Insured^ 

For  insurance  purposes,  the  official 
custodian  of  funds  belonging  to  a  public  unit, 
rather  than  the  public  unit  itself,  is  insured 
as  the  account  holder.  .Ml  funds  belonging  to 
a  public  unit  and  invested  b\  the  same 
custodian  in  a  federally-insured  credit  union 
are  categorized  as  either  share  draft  accounts 
or  share  certificate  and  regular  share 
accounts.  If  these  accounts  are  invested  in  a 
federally-insured  credit  union  located  in  the 
jurisdiction  from  whu  h  the  official  custodian 
derives  his  authority,  then  the  share  draft 
accounts  will  be  insured  separately  from  the 
share  certificate  and  regular  share  accounts. 
Under  this  circumstance,  all  share  draft 
accounts  are  added  together  and  insured  to 
the  SIOO.OOO  maximum  and  all  share 
certificate  and  regular  share  aci  ounts  are  also 
added  together  and  separately  insured  up  to 
the  $100,000  maximum  If.  however,  these 
accounts  are  invested  in  a  federallv-insured 
credit  union  located  outside  of  the 
jurisdiction  from  which  the  official  (  ustcdiar. 
derives  his  authoritv.  then  insurance 
coverage  is  limited  to  SIOO.OOO  for  all 
accounts  regardless  of  whether  the\  are  share 
draft,  share  certificate  or  regular  share 
accounts.  If  there  is  more  than  one  official 
custodian  for  the  .same  public  unit,  the  funds 
invested  bv  each  custodian  are  separateh 
insured.  If  the  same  person  is  tustodian  of 
fimds  for  more  than  one  public  unit,  he  is 
separatelv  insured  with  respect  to  the  funds 
of  each  unit  held  b\  him  in  properh 
designated  accounts. 


Example  4 

Question:  A  cit\  treasurer  inxests  city 
funds  in  each  of  the  following  ac:(  ounts: 
"General  Operating  .Account,"  'School 
Transportation  Fund.  "  "Local  Maintenance 
Fund."  and   'Pavroll  Fund."  F^ach  account  is 
available  to  the  custodian  upon  demand   B\ 
administrative  direction,  the  i  it\  treasurer 
has  allocated  the  funds  for  the  use  of  and 
control  by  separate  departments  of  the  ( it\. 
What  is  the  insurance  coverage:' 

Answer:  All  of  the  accounts  are  added 
together  and  insured  in  the  aggregate  to 
SIOO.OOO.  Because  the  allocation  of  the  city's 
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tmiilN  IS  nut  hv  st.iinif  or  i)r<liii<in(.«  for  th« 
■;()(*(  ifii   usf  111  diid  I  iintnil  li\  si'(irtrHlt' 
ilt'()drtm«nts  nf  the  i  it\ .  •.cpdrHti-  insuriiin  i- 
I  ovt-rHge  to  thH  mrtxuTium  of  .$100. ()()()  is  not 
.ifforiied  to  imi  h  ai  roimt  ('»^74'i  l((l)  .nut 
74.5  U)|a)(2)) 

Example  5 

Qiu'-ition   .\.  thi!  I  iistoilitin  of  retirt-meiit 
hiiiils  of  <i  inilitHrs  i'X(  hHiinc  inv>'.sis 
$1,000. 000  III   III  ,11  I  mini  in  <in  insured  (  ri-iiil 
union    The  militcirv  exi  hHngt\  h  non 
ippropruileil  fund  iiislnini»Miti)llv  of  tha 
I  lilted  .St.itcs.  IS  defined  to  be  d  publii:  unit 
I'he  Minployees  ot  the  eM  hangt?  nre  the 
henefii  iariHS  of  the  rutirenienl  funds  but  are 
not  members  of  the  credit  union.  What  is  the 
insiirani  e  (  ovt^rane' 

Answer  Hei  ause  A  invested  the  funds  on 
behalf  of  a  pubhi  unit,  in  his  capacity  as 
(  iistodian.  those  fuiuls  quahfv  for  $100,000 
share  insurance  evi-ii  ttiou^h  .•X  and  the 
pufilic  unit  are  not  within  the  i  reiht  union's 
field  of  iiiemfHTship   ,Sini  e  the  benefii  laries 
,ire  neither  publii   units  nor  members  ot  the 
credit  union  thev  are  not  entitled  to  separate 
share  insuraiu  e    Iherelore.  $<(00.(H)0  is 
uninsured  (^745.10(al|  1 1) 

Kxample  6 

Qiifstioit   \  IS  the  (  usiudian  ot  the 
(^ounlv's  eiiifilovee  retirement  funiis   He 
lieposits  $1. 000.000  in  retirement  funds  in  an 
a(  count  in  an  insured  credit  union    The 
"beneficiaries"  of  the  retir»'ment  hind  are  not 
themselves  publii   units  nor , ire  the\  within 
the  1  redit  union  s  field  ot  membership   VVh<il 
IS  ttiir  insurani  e  c  overage? 

.-Insucr  Hecause  A  invested  tlie  funds  on 
lieh.ilfofa  piitilii  unit.  Ill  his  cap.K  ilv  as 
(  ustodian   those  hinds  qualifv  for  SlOO.OOO 
share  insiirani  e  even  ttiougti  .-\  and  the 
piiblii   unit  are  not  within  the  creilit  unions 
field  of  membership   ,Siii<  e  the  lienefii  iaries 
are  neither  publii    units  nor  memfiers  of  the 
I  redlt  union  thev  are  not  entitled  to  sejiarate 
sh.tre  insur.ince   Therefore.  $>)00.000  is 
uninsured  (*)  74'.  KK.ilUl) 

Example  7 

Qiifstioti  .Xiounlv  treasurer  establishes 
the  tollovviiik;  share  dr.ift  .u  i  ouiits  in  ,in 
insured  1  redit  uniiin  e,ii  ti  with  $100  1100 
"General  ()peratln^  Kiind' 
"Counlv  Koads  Deparlnienl  1  luul 
"Countv  Water  Distru  t  t-iiiiil 
"{'ouiitv  Publii   Improveinenl  Disiiu  t 
hunil 
(iouiitv  hinerneni  v  I  und 
VVh.it  is  the  insur.iiii  e  i  overage? 

.Insvier    The  ■  Ciiiintv  Koads  Heparlmenl" 
"CoiiiUv  Water  Distrn  I     .iiiil    ( 'ountv  I'lililu 
Iniprovi'ineiit  Distru  I  '  ,i(  i  oiinis  vviuild  .-.n  h 
((.•  sep.ir.ltcK    lllslir.'d  to  $100,000  ll  the  tllllds 
111  each  sill  h  .11  (  iMint  have  l)een  allocated  bv 
law  for  the  exclii>ive  use  of  a  separate  i  oiintv 
department  or  subdivision  expressly 
authorized  bv  State  statute   Kuiids  in  the 
'■(  ieneral  Operating    .iiiil     1  ineiyrni  \  1-und 
.ii.(  oiints  would  he  added  together  ,ind 
insured  m  the  aggregate  to  $100. 000   it  mh  Ii 
lunds  are  for  cnuntvvvide  use  and  not  lor  the 
e\(  liisive  use  of  anv  sulidivision  or  priiii  ip.il 
ile|i.irtnient  of  the  (  oiintv    expresslv 
iiilliori/ed  b\  .Slat'-  st.itiite  (»)in  74S  1(d)  and 
'4-.  lOl.iHJll 


Kxample  9 

Qiifstiiiri  A.  an  fifficial  custodian  of  funds 
of  a  state  of  the  I  nited  .States,  lawfullv 
invests  $1250.000  of  state  hinds  in  a  federallv- 
insured  i  reifit  union  loi  ated  in  the  state  from 
which  he  ilerives  his  authority  as  an  official 
custodian.  What  is  the  insurance  coverage' 

Answer  If  A  invested  the  entire  $250,000 
in  a  share  draft  account,  then  $100,000 
would  he  insured  and  $150.(K)0  would  be 
uninsured   If  .X  invested  $125,000  in  share 
draft  accounts  and  another  $125,000  in  share 
(  ertificate  and  regular  share  ai  (  ounts.  then  A 
would  be  insured  for  $100,000  for  the  share 
draft  accounts  and  $100,000  for  the  share 
(  erlifii  ate  and  regular  share  ai  counts  leaving 
$50,000  uninsured  («»745  10(a)(2)),  If  A  had 
invested  the  $250,000  in  a  federally-insured 
(  redit  union  located  outside  the  state  from 
which  he  derives  his  authority  as  ar.  offii  lal 
(  ustodian.  then  $100,000  would  be  insured 
for  all  accounts  regardless  of  whether  they 
were  share  draft,  share  i  erlifii  ate  or  regular 
share  di  I  ounts.  leaving  $150,000  uninsured 
m745  10(1))) 

F  Hin\  An'  Imnl  Accounts  Insured? 


C.  //(>«  Art-  I nist  A(  (  ounts  and  Helirement 
Accounts  In'^uri'd  ' 

***** 

'    *    *  .Mlhough  credit  unions  mav  serve  as 
trustees  or  custodians  for  self-direc  ted  IRA. 
Koth  IK.\  and  Keogh  ai  i ounts.  one  e  the 
tiinds  m  those  aci  mints  are  taken  out  of  the 
1  redit  union,  they  are  no  longer  insured. 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  2000-NM-109-AD:  Amendment 
39-11751;  AD  2000-11-03] 

RIN2120-AA64 

Alrwortlilness  Directives;  Dassault 
Model  Falcon  2000,  Mystere-Falcon 
900,  Falcon  900EX,  Fan  Jet  Falcon, 
Mystere-Falcon  50,  Mystere-Falcon  20, 
and  Mystere-Falcon  200  Series 
Airplanes 

AGENCY:  Ffdcral  Avialinn 
Administration,  DOT 
ACTION:  Final  rule:  n'tiiicst  fur 
cninineiits 

SUMMARY:  This  amondniont  adopts  a 
n»nv  airworthinHSs  dirrctive  (AD)  that  is 
applicable  to  all  Dassault  Model  Falcon 
2000.  Mvstere-Falcon  ^00.  FaU on 
'lOOKX.  f-'an  let  Fal( on.  Mvstere-Falcon 
50,  Mvstere-Falcon  21),  and  Mvstere- 
Falcon  200  series  airplanes  This  action 
requires  revising  the  Airplane  Flight 


Manual  to  include  speed  limitations  in 
the  event  of  failure  indications  of  the 
pitch  feel  system.  These  limitations  are 
intended  to  mitigate  severe  pitch 
oscillations  of  the  airplane 

DATES:  Effective  lune  16.  2000. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  |une  16, 
2000. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
July  3.  2000. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate,  ANM-n4, 
Attention:  Rules  Docket  No.  2000-NM- 
109-AD,  1601  Lind  Avenue.  SW., 
Renton.  Washington  98055—4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  also  be  sent 
via  the  Internet  using  the  following 
address:  9-anm-iarcomment@faa.gov. 
Comments  sent  via  the  Internet  must 
contain  "Docket  No.  2000-NM-109- 
AD"  in  the  subject  line  and  need  not  be 
submitted  in  triplicate. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Dassault 
Falcon  let,  P.O.  Box  2000,  South 
Hackensack,  New  Jersey  07606.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate. 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street.  NW..  suite  700.  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson.  Manager. 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate.  1601 
Lind  Avenue,  SW..  Renton.  Washington 
48055-4056;  telephone  (425) 227-2110; 
fax  (425)  227-1149, 
SUPPt.EMENTARY  INFORMATION:  The 
Direction  Generale  de  lAviation  Civile 
(DGAC).  which  is  the  airworthiness 
authority  for  France,  recentlv  notified 
the  FAA  that  an  unsafe  condition  may 
exist  on  all  Dassault  Model  Mystere- 
Falcon  900.  Falcon  900EX.  Fan  Jet 
F"al(  on.  Mystere-Falcon  50,  Mystere- 
Falcon  20.  and  Mystere-Falcon  200 
series  airplanes  The  DCAC  advises  that 
two  Mystere-Falcon  900  series  airplanes 
have  experienced  severe  pitch 
oscillations  during  descent. 

The  exact  cause  of  the  pitch 
oscillation  is  unknown  at  this  time,  and 
is  still  under  investigation.  However,  in 
one  case,  it  was  considered  that  failure 
of  the  pitch  feel  system  may  have 
contributed  to  the  severity  of  the  pitch 
oscillations.  Since  this  system  is  similar 
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in  design  to  that  of  Dassault  Model 
Falcon  2000.  Falcon  900EX.  Fan  Jet 
Falcon,  Mystere-Falcon  50.  Mystere- 
Falcon  20.  and  Mystere-Falcon  200 
series  airplanes,  these  airplanes  may  be 
subject  to  the  same  unsafe  condition 
revealed  on  the  Mystere-Falcon  900 
series  airplanes. 

Explanation  of  Relevant  Service 
Information. 

Dassault  Aviation  has  issued  the 
following  Airplane  Flight  Manual 
(AFM)  Temporary  Revisions  and 
Temporary  Changes: 

•  Temporary  Revision  19.  DTM589/ 
590/591/592.  Temporary  Revision  19 
DTM592.  and  Temporary  Revision  11, 
DTM918.  each  dated  October  27.  1999 
(for  Model  Fan  Jet  Falcon  series 
airplanes.) 

•  Temporary  Change  20.  DTM30528, 
dated  October  27.  1999  (for  Model 
Mystere-Falcon  20  series  airplanes.) 

•  Temporary  Change  29,  DTM308A. 
dated  October  27.  1999  (for  Model 
Mystere-Falcon  200  series  airplanes,) 

•  Temporary  Change  50,  DTM81 3, 
dated  October  27.  1999  (for  Model 
Mystere-Falcon  50  series  airplanes.) 

•  Temporary  Change  49.  FM813EX, 
dated  October  27.  1999  (for  Model 
Mystere-Falcon  50EX  series  airplanes.) 

•  Temporary  Change  80.  DTM20103, 
and  Temportu^'  Change  4,  FM900C,  each 
dated  October  27.  1999  (for  Model 
Mystere-Fadcon  900  series  airplanes.) 

•  Temporary  Change  46.  DTM561. 
dated  October  27,  1999  (for  Model 
Falcon  900EX.) 

Procedures  described  in  the 
Temporary  Revisions  and  Temporary 
Changes  provide  instructions  to  reduce 
the  airspeed  to  260  knots  indicated 
airspeed  or  0.76  mach  indicated  if  the 
pitch  feel  system  light  (i.e..  PITCH,  AQ 
PITCH,  AQ  ROLL,  PITCH  FEEL,  or  Q 
UNIT)  is  illuminated.  The  DGAC 
classified  these  temporary  revisions  and 
temporary  changes  as  mandatory  and 
issued  French  airworthiness  directives 
1999-^64-029(3).  dated  November  17. 
1999,  as  revised  by  Erratum,  dated 
December  15.  1999  (for  Model  Mystere- 
Falcon  50,  Mystere-Falcon  900.  and 
Falcon  900EX  series  airplanes);  and 
1999-467-026(3),  dated  November  17, 
1999,  as  revised  by  Erratum,  dated 
December  15,  1999  (for  Model  Fan  Jet 
Falcon,  Mystere-Falcon  20,  and 
Mystere-Falcon  200  series  airplanes);  in 
order  to  assure  the  continued 
airworthiness  of  these  airplanes  in 
France. 

FAA's  Conclusions 

These  airplane  models  are 
manufactured  in  France  and  are  type 
certificated  for  operation  in  the  United 


States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  DGAC  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  DGAC. 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Interim  Action 

This  is  considered  to  be  interim 
action  until  final  action  is  identified,  at 
which  time  the  FAA  may  consider 
further  rulemaking. 

Explanation  of  Requirements  of  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  this  AD  is  being  issued  to 
provide  the  flight  crew  with  speed 
limitations  in  the  event  of  failure 
indications  of  the  pitch  feel  system. 
These  limitations  are  intended  to 
mitigate  severe  pitch  oscillations  of  the 
airplane.  The  actions  are  required  to  be 
accomplished  in  accordance  with  the 
AFM  Temporary  Revisions  and 
Temporary  Changes  described 
previously,  except  as  discussed  below. 

Explanation  of  Applicability 

Operators  should  note  that  the 
applicability  of  this  AD  includes  all 
Model  Falcon  2000  series  airplanes, 
whereas  this  airplane  model  is  not 
included  in  the  previously  identified 
French  airworthiness  directives.  Since 
Model  Falcon  2000  series  airplanes  are 
similar  in  design  to  those  airplanes 
identified  in  the  French  airworthiness 
directives,  the  FAA  has  determined  that 
Model  Falcon  2000  series  airplanes  may 
be  subject  to  the  same  unsafe  condition 
and.  therefore,  must  be  included  in  the 
applicability  of  this  AD. 

Determination  of  Rule's  Efifective  Date 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportimity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 


invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire 
Communications  shall  identify-  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  AD  is  being  request!  d. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Conunenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  200O-NM-109-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
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()rdnr  12866  It  ha.s  bmm  det«rmined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Polities  and  PriK:edures  (44 
FK  11034!  Fobruarv  26.  1979)   If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  bt' 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  piatred  in  the  Rules  Docket.  A  copy 
of  If.  if  filed,  inav  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety,  Incorporation  by  reference. 
.Safety 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  dele^ated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amemls  part  3M  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  4'l  use    KHilnl   -4(11  H   44701 

§39.13    [Amenttod] 

2.  Sectu)n  39  13  is  amended  by 
adding  the  f(diowing  new  airworthiness 
directive 

2000-11-03     Dawsault  Aviation: 

.•Xiiu-ndniiMii  I't-ll7')l   Doi  k.'t  J()(H» 
NM-Hlif-Al) 

Afifiluiibilin  All  Mndi'l  K,il(.iii  .;()0(), 
MvstfrH-F.ih  cm  '10(1.  K.ili  .m  'lOOK.X.  Fsn  let 
hall  on.  MysttTf  K.il(  1)11  f>().  MvsttTi'  I  .ili  iin 
Jl).  rtiiii  VlvstHPf  K.ihon  200  seni's  .iirpl.iiirs 
n!rtifii:atHii  \n  anv  (  atenDry 

Complianrp  Kwiiiircd  as  indiratcii.  iinlcss 
.1(1  (implished  previoiislv 

In  provuln  the  (liKht  i  few  with  spi'i-d 
limiltitioiis.  whi(  h  .ire  mlt-niltni  Id  niilin.iti' 
si'vcrc  [iiti  ti  ii(  Hlatiuns  in  the  i-vcnt  iif  failuri' 
iiuluatidMs  lit  till'  pill  h  feel  system, 
.11  I  nmplish  th>'  tiillnwing 

Airplane  Flight  Manual  (AFM)  Revi.vion 

Irt)  VVitliui  7  li.ivs  .iftcr  iht'  nfft"(  tivc  ilrtti-  lit 
this  .\l).  rt'vise  ttiii  l.iniitdliDiis  ,St't  tion  and 
.MinDriiiai  Pnn  edures  Smlion  of  the  FAA- 
approvHci  .\FM.  in  ai  i  urdunt  e  witti 
(mraKraph  (a)(  1).  M[2\.  (a)|:i),  |a)HI,  UiJCi). 
(a)|h).  Irt)(7).  IIP  (al(H).  as  applii  abii'.  iif  this 
AI) 

111  For  MikIhI  F.ui  let  tali  mi  scrii's 
airplaiiHS   Insert  Dassault  .Av latum 
r«mporarv  Knvision  1').  I)  IVfiH'!  'iMO/'iMl ' 
5M:.;.  IVmpiirarv  Kevisioii  1').  DrM.'i'lJ,  and 
Dassault  .Aviation  Ti!niporar\  Kf  vision  11, 
DTM91H.  Haih  dated  Oi.toher  27,  l')'»9,  into 
the  AFM 

(2)  For  Miidel  Mvsterp  Falron  20  senes 
airplanes  Insert  Dassault  .\viation 


Temporary  Change  20.  DTM3052H,  dated 
C)(  tober  27,  1999.  into  the  AFM 

|.1|  For  Model  Mvstere-Fdic-on  200  series 
airplanes   Insert  Dassault  .\vidtion 
Temporarv  Change  29.  DTM.IOH.A.  dated 
(J(  tober  27.  1999.  into  the  .\¥\i 

(4)  For  Model  Mvstere-Falcon  50  series 
airplanes   Insert  Dassault  .Aviation 
Temporarv  Change  50,  DTMHl  t,  dated 
()(  tober  27.  1999.  into  the  .\FM 

(5)  For  Model  Mvstere-Fak on  50FX  series 
airplanes   Insert  Dassault  .^vlatlon 
Temporary  Change  49.  FM81  IF.X,  dated 

()(  tober  27.  1999,  into  the  .■XFM 

(♦)!  For  Model  M\slereFal<  on  900  series 

airplanes   Insert  Dassault  Aviation 

Temporarv  Change  HO.  DTM20103.  and 
temporarv  (Change  4,  FM90(K!.  ea(  h  dated 

( )i  tober  27.  1999.  uitu  the  .^FM 
17)  For  Model  Kalion  'MMIFX  series 

airplanes   Insert  Dassault  .Nviation 

Temporary  (Change  4h.  DTM.Sfil    lialed 

Oi  tober  27.  1999.  mlu  the  AFM 

(H)  For  Model  Fall  on  2(K)0  series  airplanes 

Insert  the  following  statement  into  the  .XFM 

This  may  also  be  accomplished  tiy  inserting 

a  copy  of  this  .M)  into  the  .^FM 
It  the  PIICH  KKKI.  warning  light  is  nn. 

redui  e  the  airspeed  In  2hO  ^.I.^.S  or  MI 

0  76  max 
.Note  1:  When  the  Tempi  irary  (  h.inges  and 
Temporary  Revisions  spei  ified  in  paragraph 
(a|  uf  ttiis  .VD  haye  been  uk  urpnnited  into  the 
general  revisions  of  the  .AFM   the  general 
reMsiims  may  be  inserted  inln  the  .\FM. 
provided  that  the  infnrmaliim  i  oiit.iined  in 
ttie  general  revisiuns  is  identu  al  to  that 
spei  ified  in  the  temporary  C^hanges  and 
Temporarv  Revisions. 

.Mtemative  Method.s  of  Complianc  e 

(b)  An  alternative  method  of  i  mnplianre  or 
ailjustinenl  of  the  i  ompliaiu  e  time  that 
priu  ,des  an  at  i  eptable  level  iif  safety  may  be 
used  if  approved  b\  the  Manager. 
International  Brani  h,  .WM-lUi,  F.-\.-\, 
Iransport  .Airplane  Dire(  torate  Operators 
sliall  submit  their  rttjuests  through  an 
.ippropriate  F.A.A  Fruif  ipal  (Jperations 
Inspe<  tor.  who  may  add  r  ommenis  and  then 
send  It  to  the  Manager.  Inlemalional  Branch. 
ANM-llfi 

Note  2:  Iiiformalion  t  nni  erning  the 
exisleiu  e  lit  approved  alternative  methods  of 
I  ompliani  e  yvith  this  AD.  if  anv.  may  be 
nlilained  from  the  Intematmna!  Rranr  h. 

Special  Flight  Permits 

(i  )  .Spei  lal  flight  permits  may  be  issued  in 
.11  I  ordani  e  with  set  t ions  21  197  and  21  199 
of  the  Federal  .Aviation  Kegulatlons  (14  CVR 
21.197  and  21  199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
i.an  be  ai  I  omplished 

Incorporation  by  Reference 

Idl  Fxi  ept  as  provided  by  paragraph  (a)(8) 
of  this  .M).  the  .Airplane  Flight  Manual 
revisions  shall  Iw  lione  m  ac  cordance  with 
Dassault  .Aviation  Temporary  Revision  19, 
DTM.=iH9/590/'i91  592.  dated  October  27, 
1999.  Dassault  .Aviation  Temporarv  Revision 
19.  DTM.')92.  dated  October  27,  1999; 
Dassault  Aviation  Temporary  Revision  11, 
DrM91H,  dated  October  27,  1999,  Dassault 


Aviation  Temporary  Change  20,  DTM.IO.'iZH, 
dated  October  27,  1999,  Dassault  Aviation 
Temporarv  Change  29,  DTM308A,  dated 
0(  tober  27,  1999:  Dassault  Aviation 
Temporary  C'hange  50.  DTM813,  d?tpd 
October  27,  1999:  Dassault  Aviation 
Temporary  Change  49,  FM813EX,  dated 
October  27.  1999:  Dassault  .Aviation 
Temporary  Change  80,  DTM2010.i.  dated 
October  27.  1999;  Dassault  Aviation 
I'emporary  Change  4,  FM900t^,  dated  0(  tober 
27,  1999;  and  Dassault  ,Aviation  Temporary 
Change  46.  DTM561,  dated  October  27,  1999: 
as  applii  able  This  ini  orporation  by 
refereni  e  was  approved  by  the  Direi  tor  of  the 
Federal  Register  in  ai  t;ordan(:e  with  5  U.S  (^ 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  Dassault  Fall  on  )et,  P  (1.  Box 
2000.  .South  Hai  kensai  k.  New  jersey  07606 
Copies  ma\  be  inspeited  at  the  F.AA. 
Transport  Airplane  Directorate,  1601  Lind 
Avenue.  SW    Renton.  Washington:  or  al  the 
Offii  e  of  the  Federal  Register.  800  North 
C.ipitol  Street.  .NAV  .  suite  700.  Washington, 

ix: 

\'ote  3:  The  suhjei  t  of  this  AD  is  addressed 
in  Freni  h  airworthiness  directives  1999- 
4ti4-()29(BI.  dated  Novemlier  17.  1999,  as 
revised  by  Erratum,  dated  December  15, 
1999,  and  1999— »67-026(Bl.  dated  November 
17   1999.  as  revised  by  trratuin.  dated 
December  15,  1999. 

(e)  This  amendment  becomes  effei  live  on 
lune  16,  2000 

Issued  in  Renton,  Washington,  on  May  22, 
2000 

Donald  L.  Riggin. 

Al  tin^  ManaiitT  Trunspart  Airphmf 
Dirvctumtf.  Atn  raft  CJertification  .Sen/ce 
|FR  Doc.  Ot>-13330  Filed  5-31-00;  8:45  am] 
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DEPARTMErfT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  98-MM-316-AD;  Amendment 
39-1 1 754;  AD  2000-1 1-06] 

RIN2120-AA64 

Alrworthlnaas  Diractivas;  Boeing 
Modal  767  Series  Airplanes 

agency:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  all  Boeing  Model  767 
series  airplanes.  This  AD  requires 
repetitive  inspections  to  detect 
discrepancies  of  the  wiring  and 
surrounding  Teflon  sleeves  of  the  fuel 
tank  boost  pumps  and  override/jettison 
pumps:  replacement  of  the  sleeves  with 
new  sleeves,  for  certain  airplanes;  and 
repair  or  replacement  of  the  wiring  and 
sleeves  with  new  parts,  as  necessary. 


This  amendment  is  prompted  by  reports 
of  chafing  of  Teflon  sleeves  that 
surround  and  protect  electrical  wires 
inside  conduits  installed  in  the  fuel 
tanks.  The  actions  specified  by  this  AD 
are  intended  to  ensure  adequate 
protection  to  the  fuel  pump  wire 
insulation.  Such  chafing  of  the  wire 
insulation  could  eventually  result  in 
exposure  of  electrical  conductor,  permit 
arcing  from  the  wire  to  the  conduit,  and 
create  a  potential  for  a  fuel  tank  fire  or 
explosion. 

DATES:  Effective  July  6.  2000. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  July  6,  2000. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group,  P.O.  Box  3707,  Seattle, 
Washington  98124-2207.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA). 
Transport  Airplane  Directorate,  Rules 
Docket.  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

HoUv  Thorson,  Aerospace  Engineer, 
Propulsion  Branch.  ANM-140S,  FAA, 
Transport  Airplane  Directorate,  Seattle 
Aircraft  Certification  Office,  1601  Lind 
Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-1357; 
fax  (425)  227-1181. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  all  Boeing  Model 
767  series  airplanes  was  published  in 
the  Federal  Register  on  November  15, 
1999  (64  FR  61798).  That  action 
proposed  to  require  repetitive 
inspections  to  detect  discrepancies  of 
the  wiring  and  surrounding  Teflon 
sleeves  of  the  fuel  tank  boost  pumps  and 
override/jettison  pumps;  replacement  of 
the  sleeves  with  new  sleeves,  for  certain 
airplanes;  and  repair  or  replacement  of 
the  wiring  and  sleeves  with  new  parts, 
as  necessary. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Support  for  the  Proposal 

Two  commenters  support  the 
proposed  rule. 


Credit  for  Inspections  Accomplished 
Previously 

One  commenter  requests  that  the  FAA 
revise  the  proposed  rule  to  clarify  that 
airplanes  inspected  prior  to  the  effective 
date  of  this  AD  in  accordance  with 
Boeing  Service  Bulletin  767-28A0053. 
Revision  1,  dated  April  1,  1999,  do  not 
have  to  be  inspected  again  until  60,000 
flight  hours  or  30,000  flight  cycles  after 
the  last  inspection,  whichever  occurs 
first.  The  commenter  states  that  there  is 
no  mechanism  in  the  notice  of  proposed 
rulemaking  (NPRM)  to  provide  credit  for 
inspections  accomplished  previously. 

The  FAA  concurs  with  the  intent  of 
the  commenter's  request.  Airplanes  that 
have  been  inspected  prior  to  the 
effective  date  of  this  AD  in  accordance 
with  the  referenced  service  bulletin 
should  be  inspected  next  according  to 
the  repetitive  interval  (60,000  flight 
hours  or  30,000  flight  cycles  after  the 
most  recent  inspection,  whichever 
occurs  first)  specified  in  this  AD. 
However,  credit  for  applicable  actions 
accomplished  prior  to  the  effective  date 
of  an  AD  is  always  provided  by  means 
of  the  statement  in  the  body  of  the  AD, 
"Compliance:  Required  as  indicated, 
unless  accomplished  previously." 
Therefore,  no  change  to  the  final  rule  is 
necessary  in  this  regard. 

Revise  Reporting  Requirement 

One  commenter  requests  that  the  FAA 
revise  paragraph  (e)  of  the  proposed  rule 
to  eliminate  the  requirement  to  include, 
in  any  report  of  positive  inspection 
findings,  "a  statement  indicating 
whether  any  wire  has  ever  been 
removed  and  inspected  during 
maintenance,  along  with  the  date  (if 
known)  of  any  such  inspection."  The 
commenter  states  that  it  would  be 
"virtually  impossible"  to  meet  this 
requirement,  and  only  a  review  of 
maintenance  records  would  show  if  a 
wire  was  inspected.  Further,  the 
commenter  states  that,  because 
operators  are  only  required  to  retain 
maintenance  records  for  one  year,  a 
review  of  maintenance  records  would 
only  show  whether  such  an  inspection 
was  completed  within  the  past  year. 

The  FAA  concurs  with  the 
commenter's  request  to  revise  the 
reporting  requirement  of  this  AD.  As  the 
commenter  states,  a  review  of 
maintenance  records  would  be  the  most 
effective  method  for  determining  if 
wiring  of  the  fuel  tank  boost  pumps  had 
previously  been  removed  and  inspected. 
The  FAA  also  acknowledges  that  an 
operator  may  not  have  maintenance 
records  extending  back  for  more  than 
one  year  for  its  airplanes.  Therefore,  the 
subject  statement  in  paragraph  (e)  of  this 


AD  has  been  revised  to  specify-  that  the 
report  of  positive  inspection  findings 
should  include,  "a  statement  indicating, 
if  known,  whether  any  wire  has  ever 
been  removed  and  inspected  during 
maintenance,  along  with  the  date  (if 
known)  of  any  such  inspection." 
However,  the  FAA  expects  that  anv 
available  maintenance  records  will  be 
thoroughly  reviewed  to  determine  if 
boost  pump  wiring  has  been  removed 
and  inspected  previously. 

Correct  Typographical  Error 

One  commenter  requests  that  the 
proposed  rule  be  revised  to  correct  a 
typographical  error.  The  commenter 
points  out  that  "NOTE  1"  of  the  NPRM 
refers  to  paragraph  (e).  but  should  refer 
to  paragraph  (f).  The  FAA  concurs  with 
the  commenter's  request,  and  "NOTE  1" 
of  this  final  rule  has  been  revised 
accordingly. 

Consider  Actions  Accomplished  in 
Accordance  With  AD  98-10-10 

One  commenter  requests  that  the 
proposed  rule  be  revised  to  exclude 
Model  767  series  airplanes  on  which 
wiring  and  Teflon  sleeving  were 
replaced  in  accoi  Jmii-u  with  the 
requirements  of  AD  98-10-10. 
amendment  39-10522  (63  FR  26063, 
July  13.  1998),  provided  that  lacing  ties 
were  not  installed  on  the  outside  of  the 
sleeving  (except  at  sleeve  ends).  The 
commenter  points  out  that  AD  98-10-10 
requires  a  one-time  visual  inspection  to 
confirm  installation  of  Teflon  sleeves 
over  the  electrical  wires  to  the  fuel  tank 
boost  pumps  installed  inside  conduits 
in  the  main  and  center  wing  tanks  of 
certain  Boeing  Model  767  series 
airplanes.  The  commenter  states  that  it 
accomplished  the  inspection  required 
by  that  AD  on  its  entire  fleet  of  Model 
767  series  airplanes  and  installed  new 
wiring  and  Teflon  sleeving  through  the 
conduits  to  the  boost  pumps  in  all 
locations.  The  commenter  notes  that  it 
detected  no  damage  during  examination 
of  the  removed  wiring. 

The  FAA  partially  concurs  with  the 
commenter's  request.  The  FAA  concurs 
with  the  commenter's  summary  of  the 
requirements  of  AD  98-10-10  with 
respect  to  Model  767  series  airplanes. 
However,  this  AD  requires  actions  that 
differ  from  those  required  by  AD  98-1 0- 
10.  While  AD  98-10-10  confirms  the 
installation  of  the  Teflon  sleeves  and 
requires  additional  inspections  to  detect 
chafing  of  wiring  on  airplanes  on  which 
Teflon  sleeves  are  found  to  be  missing, 
this  AD  requires  inspection  of  the 
Teflon  sleeves  over  the  fuel  pump  wires 
to  detect  and  correct  damage  or 
installation  discrepancies.  Therefore, 
the  FAA  finds  that  it  would  be 
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inappropriate  to  reft'micc  AD  98-10-10 
in  establishing  cDmpliancH  with  this 
AD  Hovvfiver.  as  provided  in  paragraph 
(f)  of  this  AD.  the  commenter  m.iv 
request  approval  of  actions 
accomplished  in  accordance  with  the 
recjuirements  of  AD  9H-10-U)  as  an 
alternative  method  of  compliance  for 
the  actions  required  bv  this  AD.  No 
change  to  the  final  rule  is  necessary  in 
this  regard. 

Extend  Inspection  Compliance  Time  for 
Certain  Airplanes 

One  commenter  requests  that  the  FAA 
revise  the  proposed  rule  to  extend  the 
initial  compliance  threshold  for  the 
inspection  of  Model  767  series  airplanes 
having  line;  numbers  721  and 
subsequent.  The  commenter  states  that 
the  intent  of  Boeing  Servic;e  Bulletin 
767-2aAOO.S3.  Revision  1  (which  was 
referenced  in  the  proposed  rule  as  the 
appropriate  source  of  service? 
information  for  tht;  proposeci  actions), 
has  been  inc:orporated  during 
production  on  airplanes  having  line 
numbt'rs  721  and  subsecjuent.  and  anv 
discrepancicis  (eg  .  splices,  cuts,  splits, 
holes,  worn  areas,  and  lac:ing  ties 
installed  on  the  outside)  of  the  Teflon 
sleev(!s  surrounding  the  wiring  of  the 
fuel  boost  pumps  and  override/jettison 
pumps  have  been  c nrrecited 

The  P"AA  concurs  with  the  intent  of 
the  commenter's  reijuest   However,  the 
maiuifacturer  has  been  unable  to  verify 
that  all  of  the  actions  recommended  in 
Boeing  .Service  Bulletin  7r)7-2KA()05;i. 
Revision  1.  were  accomplished  during 
pnuiuction  on  Model  7ti7  series 
.lirplanes  having  line  numbers  721  and 
higher.  The  FAA  finds  that  it  would  be 
inappropriate  to  del.iv  the  issuance  of 
this  .\D  for  idf^ntificatidii  of  thi-  line 
numbers  on  which  the  intent  of  the 
service  bulletin  was  accomplished 
during  production   However,  as 
provided  in  par.igr.ipb  (tl  of  this  AD 
once  the  correc  t  line  numbers  have  been 
identifieci.  the  commenter  may  request 
approval  of  .ictions  accomplished 
during  prodiK  tion  as  <in  alteriiati\e 
method  of  compliaiK  I'  for  the  actions 
recpiin^d  by  this  AD  No  (  h.mge  to  the 
final  rule  is  necessary  in  this  regard 

Revise  Discussion  Section  Language 

One  conunenter.  the  inaiiufai  turer. 
reciui!Sts  that  the  proposed  rule  be 
rcivised  to  remove  the  word 
"significant"  from  the  following 
senlent f  in  the  "Disi  ussion  '  see  tion  of 
the  NFRM:  "The  inspections  re\ealed 
signifucint  chafing  through  the  Teflon 
sleeves  that  em  lose  wire  bundles  insidi- 
(he  ( onduits  lo(  .ited  in  the  fuel  t.inks." 
The  commenter  stales  that  it  has 
reviewed  inspection  results  received 


from  operators  of  Boeing  Model  767 
series  airplanes,  and  the  results  show 
that  no  chafing  through  both  layers  of 
the  Teflon  sleeves  or  of  the  wiring 
inside  the  Teflon  sleeves  has  been 
found. 

The  FAA  does  not  concur  with  the 
commenter's  request  to  not  refer  to  the 
degree  of  chafing  as  "significant."  As 
stated  previously,  the  FAA  has  issued 
AD  98-10-10.  which  requires  a  one- 
time visual  inspection  to  confirm 
installation  of  Tefion  sleeves  over  the 
electrical  wires  to  the  boost  pumps 
installed  inside  conduits  in  the  main 
and  center  wing  tanks  of  certain  Boeing 
Model  767  series  airplanes.  A  review  of 
the  data  from  inspections  accomplished 
in  accordance  with  that  AD  revealed 
three  instances  of  chafing  through  both 
layers  of  Teflon  sleeves.  Therefore,  the 
FAA  does  c:onsider  chafing  through  the 
Teflon  sle<!ves  to  be  significant. 
However,  the  section  of  the  proposal  to 
which  the  c:ommenter  refers  is  not 
rcvstated  in  this  final  rule;  thus,  no 
change  to  the  final  rule  is  necessary  in 
this  regard. 

Credit  for  Inspections  Accomplished 
Using  Validation  Service  Bulletin 

One  commenter  requests  that  the  FAA 
revise  paragraph  (a)  of  the  proposed  rule 
to  specify  a  c;ompliance  timt?  of  36 
months  after  the  effec;tive  date  of  this 
.Ml  for  airplanes  inspected  previously  in 
.iccordance  with  Boeing  .Servic:*?  Bulletin 
7H7-28A00.S,3  "Preliminary."  The 
licmimenter  states  that  the  FAA  should 
not  require  airplanes  on  which  the 
proposed  actions  were  accromplished  in 
accordance  with  the  preliminary  .service 
bullc!tin  to  be  inspected  again  within  IH 
mcmths  after  the  effective  date  of  this 
AD  The  ( rimmenter  asserts  that  Teflon 
sleeves  insp»;cted  previously  will  not  be 
worn  within  18  months. 

The  FAA  c:oncludes  that  the 
"preliminary"  servi<  e  bulletin  to  which 
the  (  nmmenter  refers  is  the  validation 
t  iipy  of  Boeing  .\lert  .Service  Bulletin 
767-28A0053.  dated  May  21,  1998.  The 
F/\A  does  not  concur  with  the 
(  nmmenler's  request  to  provide  credit 
for  inspections  acc:omplished  in 
ac  ((irdance  with  the  validation  copy  of 
the  seryic:e  bulletin.  The  FAA  finds  that 
the  validation  copy  did  not  jirovide 
instru(  tions  for  inspcniing  or  replacing 
the  Tefion  sleeves.  Also.  bec:ause  the 
validation  copy  of  the  service  bulletin 
was  effective  for  only  a  small  number  of 
airplanes,  the  F.-\A  finds  that  it  would 
be  inappropriate  to  c;omplic;ate  this  .^D 
bv  including  specific  instructions  for 
airplanes  insp*H:ted  in  accordanc(»  with 
that  issue  of  the  service  bulletin 
However,  as  provided  in  paragraph  (f)  of 
this  AD.  the  commenter  may  request 


approval  of  inspections  accomplished  in 
accordance  with  the  validation  copy  of 
the  service  bulletin  as  an  alternative 
method  of  compliance  with  this  AD.  No 
change  to  the  final  rule  is  necessary  in 
this  regard. 

Exempt  Airplanes  With  Deactivated 
Center  Fuel  Tank 

One  commenter  requests  that  the  FAA 
revise  the  proposed  rule  to  state  that 
airplanes  on  which  the  center  fuel  tank 
is  deactivated  are  not  subject  to  the 
inspections  specified  in  the  proposed 
AD.  The  commenter  states  that  it 
operates  several  Boeing  Model  767 
series  airplanes  on  which  the  center  fuel 
tank  has  been  deactivated  in  accordance 
with  certain  Boeing  service  bulletins. 
The  commenter  states  that  the  airplanes 
are  configured  with  the  override/jettison 
pumps'  motor  winding  circuits  opened 
at  the  P36  and  F37  panels,  and.  with  no 
power  available  to  these  wires,  the 
possibility  of  arcing  is  eliminated.  The 
commenter  also  requests  that,  if  the 
FAA  does  not  revise  the  proposed  rule 
to  exempt  airplanes  with  the  center  fuel 
lank  deactivated,  paragraph  (d)  of  the 
proposed  rule  be  revised  to  state  that,  if 
the  center  fuel  tank  is  deactivated,  the 
test  of  the  override  fuel  pumps  must  be 
accomplished  prior  to  reactivation  of 
the  center  fuel  tank  (rather  than  prior  to 
further  fiight). 

The  FAA  does  not  concur  with  the 
c:ommenter's  request  to  revise  this  AD  to 
accommodate  airplane*;  on  which  the 
center  fuel  tank  is  deactivated.  The  FAA 
acknowledges  that  it  may  not  be 
necessary  for  operators  to  perform 
initial  or  repetitive  inspections  of  the 
override/jettison  fuel  pump  wiring  on 
airplanes  with  deactivated  center  fuel 
tanks  However,  as  stated  in  NOTE  1  of 
the  proposed  rule  (as  well  as  the  final 
rule),  for  airplanes  that  have  been 
modified,  altered,  or  repaired  so  that  the 
performance  of  the  requirements  of  the 
proposed  rule  is  affected,  the  operator 
must  request  approval  for  an  alternative 
method  of  compliance  in  accordance 
with  paragraph  (f)  of  this  AD.  No  change 
to  the  final  rule  is  necessary  in  this 
regard 

Explanation  of  Change  in  Service 
Bulletin  Reference 

In  the  NFRM.  the  FAA  referred  to 
Boeing  Service  Bulletin  767-28A0053. 
Revision  1.  as  an  "alert"  service 
bulletin.  However,  while  the  original 
issue  of  the  service  bulletin  was 
considered  an  "alert  "  service  bulletin. 
Revision  1  is  not.  Therefore,  this  final 
rule  has  been  revised  to  remove  the 
word  'alert  "  from  the  service  bulletin 
references  throughout  the  AD. 
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Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
described  previously.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Cost  Impact 

There  are  approximately  716 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
253  airplanes  of  U.S.  registry  will  be 
affected  by  this  AD.  It  will  take 
approximately  5  work  hours  per 
airplane  (for  airplanes  with  jettison 
pumps)  or  3  work  hours  per  airplane 
(for  airplanes  without  jettison  pumps)  to 
accomplish  the  required  inspection/ 
replacement,  at  an  average  labor  rate  of 
$60  per  work  hour.  Parts,  if  required, 
will  cost  $336  for  the  sleeve 
replacement  required  by  this  AD.  Based 
on  these  figures,  the  cost  impact  of  this 
AD  on  U.S.  operators  is  estimated  to  be 
$636  or  $516  per  airplane,  if  required  to 
accomplish  the  replacement  action;  and 
$300  or  $180  per  airplane,  per 
inspection  cycle. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulator\'  action  "  under 
Executive  Order  12866;  (2)  is  not  a 
'"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 


List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  401 1.-^.  44701. 

§39.13    [Aniended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2000-11-06     Boeing:  Amendment  39-11754 
Docket  QB-NM-aie-.^D. 
Applicability:  .Ml  Model  767  series 
airplanes.  f;ertific;ated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  .AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (f)  of  this  AD.  The 
request  should  include  an  assessment  of  the 
effect  of  the  modification,  alteration,  or  repair 
on  the  unsafe  condition  addressed  by  this 
AD;  and.  if  the  unsafe  condition  has  not  been 
eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  exposure  of  electrical 
conductor,  which  could  permit  arcing  from 
the  wire  to  the  conduit  and  create  a  potential 
for  a  fuel  tank  fire  or  explosion,  accomplish 
the  following: 

Inspections 

(a)  Perform  a  detailed  visual  inspection  to 
detect  discrepancies — including  the  presence 
of  splices,  cuts,  splits,  holes,  worn  areas,  and 
lacing  ties  installed  on  the  outside  of  the 
sleeves  (except  at  the  sleeve  ends) — of  the 
Teflon  sleeves  surrounding  the  wiring  of  the 
fuel  tank  boost  pumps  and  override/jettison 
pumps,  at  the  earlier  of  the  times  specified 
in  paragraphs  (a)(1)  and  (a)(2)  of  this  AD.  in 
accordance  with  Boeing  Senice  Bulletin 
767-28A00.';3.  Revision  1.  dated  April  1. 
1999.  Repeat  the  inspection  thereafter  at 
intervals  not  to  exceed  60.000  flight  hours  or 
30.000  flight  cycles,  whichever  occurs  first. 

(1)  Prior  to  the  accumulation  of  50.000 
total  flight  hours,  or  within  90  days  after  the 
effective  date  of  this  AD.  whichever  occurs 
later. 


(2)  Within  18  months  after  the  effective 
date  of  this  AD. 

Note  2:  For  the  purposes  of  this  .AD.  a 
detailed  visual  inspection  is  defined  a.s:  ".^n 
intensive  visual  examination  of  a  spetifit 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  b\' 
the  inspector.  Inspection  aids  such  as  mirror. 
magnif\ing  lenses,  etc:,  mav  be  used  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

Corrective  Actions 

(b)  If  any  discrepancy  is  detected  during 
any  inspection  required  bv  paragraph  (a)  of 
this  .■XD;  Prior  to  further  flight,  remove  the 
Teflon  sleeves  and  perform  a  detailed  \  isual 
inspection  to  detect  damage  of  the  wiring,  in 
accordance  with  paragraph  D.  of  the 
.\ccomplishment  instructions  of  Boeing 
.Ser\ice  Bulletin  767-28.^0053.  Revision  1, 
dated  April  1,  1999. 

(1 )  If  no  damage  to  the  wiring  is  detected, 
prior  to  further  flight,  install  new  Teflon 
sleeves  in  accordance  with  the  service 
bulletin. 

(2)  If  any  damage  to  the  wiring  is  detected, 
prior  to  further  flight,  accomplish  the 
requirements  of  paragraph  (c)  of  this  .\D 

(c)  If  an\  damage  to  the  wiring  is  detected 
during  any  inspection  required  bv  paragraph 
(b)  of  this  .AD:  Prior  to  further  flight,  perform 
a  detailed  visual  inspection  to  determine  if 
the  wiring  damage  was  caused  b>  arcing,  in 
accordance  with  paragraph  D.  of  the 
.Accomplishment  Instructions  of  Boeing 
■Service  Bulletin  767-28A0053.  Revision  1. 
dated  April  1.  1999. 

(1)  If  the  wire  damage  was  not  caused  b\ 
arcing:  Prior  to  further  flight,  repair  an\ 
damaged  wires  or  replace  the  wires  with  new- 
er ser\'iceable  wires,  as  applic:able.  and 
install  new  Teflon  sleeves:  in  accordance 
with  the  ser\ice  bulletin 

(2)  If  any  damage  caused  bv  arcing  is 
found:  Prior  to  further  flight,  perform  an 
inspection  for  signs  of  fuel  inside  the  conduit 
or  on  the  wires,  in  accordance  with  the 
service  bulletin. 

(i)  If  no  sign  of  fuel  is  found,  accomplish 
the  actions  specified  bv  paragraphs 
(t;)(2)(i)(A).  (c)(2)(i)(B].'(c)(2)(i)(C).  and 
(c)(2)(i)(D)ofthis,AD. 

{A]  Prior  to  further  flight,  repair  the  wires 
or  replace  the  wires  with  new  or  ser\iceable 
wires,  as  applicable,  in  accordance  with  the 
service  bulletin. 

(B)  Prior  to  further  flight,  install  new- 
Teflon  sleeves,  in  accordance  with  the 
service  bulletin. 

(C)  Repeat  the  inspection  for  signs  of  fuel 
inside  the  conduit  thereafter  at  intervals  not 
to  exceed  500  flight  hours,  until  the 
requirements  of  paragraph  {c)(2)(i)(D)  of  this 
.AD  have  been  accomplished  If  any  fuel  is 
found  inside  the  conduit  during  an\ 
inspection  required  by  this  paragraph,  prior 
to  further  flight,  replace  the  conduit  with  a 
new  or  serviceable  conduit  in  accordance 
with  the  service  bulletin.  Thereafter,  repeat 
the  inspection  specified  in  paragraph  (a)  of 
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this  AD  Hi  intervals  not  tn  cxi  .'tnl  W), ()()() 
fliRht  hours  or  ;tO.(>00  flight  (.v(  It-s. 
whi(  hev«r  o(  (  urs  first 

(D)  VVilhin  fi.OOO  flight  hours  or  IH  months 
rifler  iht!  iiiiluil  tuMJ  iiisptfc  lion  specified  by 
p<ira>4raph  (i  111!)  of  tfns  At),  whii  (lever  oit  urs 
first,  repldi  e  the  i uruluil  with  .i  new  or 
ser\ii  eaf>le  i  orniiiit.  in  <i(  i  oniani  e  with  the 
service  bulletin   Sui  h  i  onduit  repla(  ement 
constitutes  lerminatinx  ai  tion  for  the 
repetitive  fuel  inspections  rfM^uired  by 
paraKraph  (c)(2)(i)((:)  of  this  AU 

(ill  If  any  fuel  is  found  in  the  conduit  or 
on  any  wire   Prior  to  further  tlight.  replac  e 
the  I  onduit  with  a  nev\-  or  serviceable 
conduit,  replai  e  liainaged  vyires  with  new  or 
serviceable  wires,  and  install  new  I'eflon 
sleeves,  in  ai  (orilaiK  e  with  the  servii  e 
bulletin   Thereafter,  repeat  the  inspe(  tion 
spe(  ified  in  paragraph  |a)  of  this  AI)  at 
intervals  not  to  exceed  60,0(M)  flight  hours  or 
to. OIK)  flight  cycles,  whichever  occurs  first. 

Pump  Retest 

(d)  For  any  wire  bundle  removed  and 
reinstalled  iliinng  any  inspe(  tion  rei)uired  bv 
this  AIJ:  I'rior  to  further  flight  aher  sui  h 
reinstallation,  retest  the  fuel  pump  in 

ai  I  ordani  e  with  paragra|ih  (i  .  H    I  ,  or  I  .  as 
applit  able,  of  the  A(  (  omplishment 
Instrui  tions.  of  Boeing  Service  Hulletin  7H7- 
,!HAl)()=i:i.  Revision  1.  dated  April  1,  I'JUy. 

Reporting  Requirement 

(e)  Submit  a  report  of  positive  inspection 
findings  (findings  of  discrepancies  only). 
along  with  <iiiy  d.im.iged  yviring  and  sleeves. 
Id  ihi-  ,S»vittU'  Manulai  luring  Inspei  tmn 
Distni  t  Offii  e  (MIIH))    J5ll(l  hast  V,ill.'\ 
Koad.  Suit.'  C-  J.  Kenton.  Washington  'IHD'St 
■JO'ifi    fa\  |4^t|  2^7-\\','^.  ,il  the  applli  able 
lime  spe<  ifieil  in  (laragrapli  (e|(  1 1  or  (cK,;!  ol 
this  .\[)    The  report  rmist  in(  liule  tfic  airplane 
siTi.il  iiumlier;  the  number  of  total  flight 
hours  and  flight  cvi  los  on  the  airpl.tiu-  iIh' 
lo(  ation  of  the  electrical  cable  on  ih'' 
iirplane.  and  .i  statement  indii  ating   il 
kiiuvvn.  whether  .inv  yvire  has  ever  been 
reniiard  and  inspei  led  during  niaiiitenaiii  c 
riliing  with  die  date  (if  kiiownl  of  any  sm  b 
uispei  iiiin    Information  i  nllci  tion 
reijiiiremeiits  conlained  in  this  regulation 
haye  been  a|iproyfil  li\  llie  ( )ffii  e  ul 
Man.igement   iiid  Hudwei  l()M[i|  under  lln' 
provisions  of  the  Paperyvork  Kediif  tion  Act  ot 
IMHd  (44  r  S  C    tSOl  ft  sf./  I  and  have  bi-en 
assigned  OMH  Control  Number  il2()-00r«»v 

( 1 1  For  .iirplanes  im  wbii  h  the  initial 
iiispe(  tKui  reijiiired  by  p.iragrapb  (a|  ol  Ibis 
\l)  IS  ai  (  oinplished  .ifter  the  i-Kei  In  e  d.if''  i  >l 
this  .MJ:  Submit  the  report  withiii  lOil.us 
after  performing  the  inilial  iiispei  lion. 

(J)  For  .orplanes  on  whii  b  the  initial 
msjiei  tmn  re<|iiiri'd  by  par,igr,ipli  (,i|  nt  this 
AI)  has  been  ai  (  omplisbed  prior  to  the 
fffe(  live  date  ot  this  AU:  Submit  the  repmt 
tor  the  initial  inspei  tion  within  HI  days  ,dtei 
the  effective  dali-  nt  ibis  .\|) 

Alternative  Methods  of  (!omplian<  e 

(Il  .\n  allern,iti\f  mettiuil  ut  i  iun(ili,iiii  e  or 
(id|iisttnent  ol  the  i  (iniplKini  e  tune  ib.il 
prov  ides  an  M  (  epUible  levi'l  nt  s.ifety  may  hi' 
used  it  approved  by  the  M.inager,  .Se.illle 
Aire  raft  t:erlifi<  ation  ()ffi(  e  (  NCO).  FAA, 
Iransporl  .Airplane  Direi  torate  Operators 
sli.ill  submit  Ibeir  rei|ursls  through  an 


appropriate  FAA  Pnncipal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  It  to  the  Manager,  .Seattle  ACX) 

Note  3:  Information  concerning  the 
existeni  e  of  approved  alternative  methods  of 
(  ompliance  with  this  .\D,  if  any.  may  be 
obtained  from  the  .Seattle  ACO. 

Special  Flight  Permits 

(g)  Spetial  Right  permits  mav  be  issued  in 
accordance  with  sections  21  197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21  197  and  21  199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  ,^D 
can  be  accomplished 

Incorporation  by  Reference 

(h)  The  actions  shall  be  done  in  accordance 
with  Boeing  .Service  Bulletin  767-28At)053. 
Revision  1.  dated  April  1.  1999.  This 
ini orporalion  bv  reference  was  approved  by 
the  Direi  tor  of  the  Federal  Register  in 
accordance  with  .">  l'  S  (i  5.'>2(a)  and  1  CFR 
part  51   Copies  mav  be  obtained  from  Boeing 
Commenial  Airplane  (iroup,  PO   Box  3707. 
•Seattle.  Washington  9H 124-2207  Copies  may 
be  inspe(  ted  at  the  F.AA.  Transport  .^lrplane 
Directorate.  IfiOl  Liiid  .Avenue.  SW  .  Renlon. 
Washington,  or  at  the  Offii  e  of  the  Federal 
Register.  800  North  Capitol  Street,  N'W  ,  suite 
700.  Washington.  IX: 

Effective  Date 

(i|  I'his  amendment  becomes  effective  on 
lulv  ft.  2000 

Issued  in  Renton,  Washington,  on  May  23, 
21100 

Donald  L.  Riggin, 

Ai  tiiii(  MtiiKiiitT.  irunsfxirt  Airphinf 
Ihn-cturatf.  Ainmft  Cfrtificatiun  Smu  t' 
|FR  Do( .  00-1.3449  Filed  5-31-00;  8:4.")  ani| 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Pan  39 

(Docket  No.  99-NM-30-AD;  Amendnwnt 
39-1 1 755:  AD  2000-1 1-07] 

RIN2120-AA64 

Airworthiness  Directives;  Boeing 
Model  747-200,  -300,  and  ^00  Series 
Airplanes 

AGENCY:  Fedora!  Aviatiun 
Administration.  DOT 
ACTION:  Final  mle. 

SUMMARY:  This  amondmpnt  sup«?rsedes 
an  existing  airv\()rthinKss  directive  (AD), 
applicahio  to  certain  Boeing  Model  747- 
2()().  -.300.  and  —400  series  airplanes, 
that  currently  requires  repetitive  high 
frt-cjuencv  eddy  current  (HFT!C) 
inspt'ctions  to  detect  cracking  of  the 
front  spar  web  of  the  center  section  of 
the  yving.  and  repair,  if  necessary.  This 
amendment  requires  that  the  existing 
inspection  be  accomplished  at  a 


reduced  threshold,  and  adds  a 
requirement  that  the  existing  HFEC 
inspection  be  accomplished  on  repaired 
areas.  This  amendment  is  prompted  by 
reports  of  cracking  in  repaired  areas  of 
the  front  spar  web  and  cracking  of  the 
front  spar  web  on  an  airplane  that  had 
accumulated  fewer  flight  cycles  than  the 
inspection  threshold  of  the  existing  AD. 
The  actions  specified  by  this  AD  are 
intended  to  prevent  the  leakage  of  fuel 
into  the  forward  cargo  bay,  as  a  result 
of  fatigue  cracking  in  the  front  spar  web, 
which  could  result  in  a  potential  fire 
hazard 

DATES:  Effective  July  6,  2000. 

The  incorporation  by  reference  of 
Boeing  Service  Bulletin  747-57A2298, 
Revision  2,  dated  October  2,  1997,  and 
Boeing  Alert  Service  Bulletin  747- 
57A2298,  Revision  3,  dated  January  7, 
1999,  as  listed  in  the  regulations,  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  July  6,  2000. 

The  incorporation  by  reference  of 
Boeing  Alert  Service  Bulletin  747- 
57A2298,  Revision  1,  dated  September 
12,  1996,  as  listed  in  the  regulations, 
was  approved  previously  by  the  Director 
of  the  Federal  Register  as  of  April  2. 
1997  (62  FR  8613,  Februar>'  26,  1997). 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group,  P.O.  Box  3707,  Seattle, 
Washington  98124-2207.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA). 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register.  800  North  Capitol 
Street.  .\'W  ,  suite  700,  Washington,  DC 

FOR  FURTHER  INFORMATION  CONTACT: 

Tamara  Anderson.  Aerospace  Engineer, 
Airframe  Branch.  ANM-120S,  FAA, 
Seattle  Aircraft  Certification  Office, 
1601  Lind  Avenue.  SW.,  Renton, 
Washington:  telephone  (425)  227-2771; 
fax  (425)  227-1181 

SUPPLEMENTARY  INFORMATION:  A 

proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 
bv  superseding  AD  97-05-01, 
amendment  39-9945  (62  FR  8613, 
F'ebruar>  26,  1997),  which  is  applicable 
to  certain  Boeing  Model  747-200,  -300, 
and  —400  series  airplanes,  was 
published  in  the  Federal  Register  on 
December  21,  1999  (64  FR  71336).  The 
action  proposed  to  require  that  the 
repetitive  high  frequency  eddy  current 
(HFEC)  inspections  to  detect  cracking  of 
the  front  spar  web  of  the  center  section 
of  the  wing  required  by  the  existing  AD 
be  accomplished  at  a  reduced  threshold. 
The  action  also  proposed  to  require  that 
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the  HFEC  inspection  be  accomplished 
on  repaired  areas. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
meiking  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Support  for  the  Proposal 

One  commenter  supports  the 
proposed  rule. 

Request  To  Reference  Additional 
Source  of  Service  Information 

One  commenter  requests  that  the  FAA 
revise  paragraph  (b)  of  the  proposed  rule 
to  allow  the  HFEC  inspection  described 
in  that  paragraph  to  be  accomplished  in 
accordance  with  Boeing  Alert  Service 
Bulletin  747-57A2298,  Revision  1, 
dated  September  12,  1996.  [The 
proposed  rule  references  Boeing  Service 
Bulletin  747-57A2298,  Revision  2, 
dated  October  2,  1997,  and  Revision  3, 
dated  January  7,  1999,  as  appropriate 
sources  of  service  information  for 
accomplishment  of  the  actions  required 
by  paragraph  (bj.j  The  commenter  states 
that  the  inspection  method  to  detect 
cracking  of  the  forward  side  of  the  front 
spar  web  in  Revision  1  of  the  alert 
service  bulletin  is  identical  to  the 
method  described  in  Revisions  2  and  3. 
The  commenter  also  states  that 
operators  who  have  accomplished  the 
HFEC  inspection  in  accordance  with 
paragraph  (a)(1)  of  AD  97-05-01  [which 
is  restated  as  paragraph  (a)(1)  of  this 
AD]  should  be  given  credit  for 
performing  the  inspection.  To  this  end, 
the  commenter  requests  that  the 
compliance  time  of  paragraph  (b)  of  this 
AD  be  revised  from  "Prior  to 
accumulation  of  12,000  total  landings, 
or  y\'ithin  12  months  after  the  effective 
date  of  this  AD,  whichever  occurs 
later,"  to  incorporate  an  option  for  the 
inspection  to  be  accomplished  "within 
1 ,400  landings  alter  the  previous  HFEC 
inspection." 

The  FAA  partially  concurs  with  the 
commenter's  request.  Although  the 
inspection  method  is  identical  in 
Revisions  1.  2,  and  3  of  the  service 
bulletin,  as  explained  in  the  preamble  of 
the  proposed  rule.  Revisions  2  and  3  of 
the  service  bulletin  describe  an 
inspection  of  the  aft  side  of  the  front 
spar  web  for  areas  where  a  repair  is 
located  on  the  forward  side.  For  this 
reason,  paragraph  (b)  of  the  proposed 
rule  requires  inspection  in  accordance 
with  Revision  2  or  3  of  the  service 
bulletin.  However,  because  the 
inspection  is  the  same  for  airplanes 
without  repairs  in  the  area  of  the 
inspection,  the  FAA  finds  that 


inspections  accomplished  prior  to  the 
effective  date  of  this  AD  in  accordance 
with  Revision  1  of  the  alert  service 
bulletin  are  acceptable  for  compliance 
with  the  initial  inspection  required  by 
paragraph  (b)  of  this  AD,  provided  that 
the  airplane  does  not  have  a  repair 
installed  in  the  inspection  area.  A  new 
"Note  2"  has  been  added  to  this  final 
rule  accordingly.  However,  the  FAA  has 
determined  that  the  accomplishment 
instructions  in  Revisions  2  and  3  of  the 
service  bulletin  are  clearer  than  those  in 
Revision  1  of  the  alert  service  bulletin: 
therefore,  inspections  in  accordance 
with  paragraph  (b)  of  this  AD 
accomplished  after  the  effective  date  of 
this  AD  are  required  to  be  accomplished 
in  accordance  with  Revision  2  or  3  of 
the  service  bulletin. 

With  regard  to  the  commenter's 
request  to  revise  the  compliance  time 
for  the  actions  required  by  paragraph  (b) 
of  this  AD,  the  FAA  finds  that  no 
change  to  the  final  rule  is  required 
beyond  the  inclusion  of  the  new  "Note 
2,"  as  described  above.  Credit  is  always 
given  for  actions  accomplished  prior  to 
the  effective  date  of  an  AD  by  means  of 
the  phrase,  "Compliance:  Required  as 
indicated,  unless  accomplished 
previously." 

Request  To  Revise  Cost  Impact 
Information 

One  commenter  requests  that  the  FAA 
revise  the  estimated  number  of  work 
hours  stated  in  the  cost  impact  section 
of  the  preamble  of  the  proposed  rule 
from  8  work  hours  to  48  work  hours  per 
airplane.  The  commenter  points  out  that 
the  manufacturer  estimates  48  work 
hours  per  airplane  in  Boeing  Alert 
Service  Bulletin  747-57A2298.  Revision 
3,  dated  January  7,  1999.  The 
commenter  states  that,  based  on  its 
experience,  the  proposed  actions  take 
approximately  48  work  hours. 

The  FAA  does  not  concur  with  the 
commenter's  request.  The  estimate  of  48 
work  hours  given  in  the  service  bulletin 
includes  time  for  gaining  access  and 
closing  up.  The  cost  analysis  in  AD 
rulemaking  actions,  however,  typically 
does  not  include  incidental  costs,  such 
as  the  time  required  to  gain  access  and 
close  up,  planning  time,  or  time 
necessitated  by  other  administrative 
actions.  Because  incidental  costs  may 
vary  significantly  from  operator  to 
operator,  they  are  almost  impossible  to 
calculate.  The  number  of  work  hours 
necessary  to  accomplish  the  required 
actions,  specified  as  8  in  the  cost  impact 
information  in  the  proposal  and  restated 
below,  represents  the  time  necessar\'  to 
perform  only  the  actions  actually 
required  by  this  AD  (that  is,  the 


inspection).  No  change  to  the  final  rule 
is  necessary  in  this  regard. 

Request  To  Clarify  "Terminating 
Action"  Statement  in  Paragraph  (b) 

One  commenter,  the  airplane 
manufacturer,  states  that  one  operator 
was  confused  by  the  statement  in 
paragraph  (b)  of  the  proposed  rule  that, 
"Accomplishment  of  the  HFEC 
inspection  constitutes  terminating 
action  for  the  repetitive  inspection 
requirements  of  paragraph  (a)  of  this 
AD."  The  operator  was  confused 
because  paragraph  (a)  of  the  proposed 
rule  specifies  repetitive  inspections  at 
intervals  not  to  exceed  1,400  landings. 
The  operator  found  these  statements 
contradictory. 

The  commenter  makes  no  specific 
request  for  a  change  to  the  proposed 
rule.  The  FAA  infers  that  the  operator 
to  whom  the  commenter  refers  does  not 
understand  the  meaning  of  "terminating 
action."  Paragraph  (a)  of  this  AD  states 
that  the  inspection  in  that  paragraph  is 
to  be  performed  "at  the  time  specified 
in  paragraph  (a)(1)  or  {a)(2)  of  this  AD. 
*    *   *  until  accomplishment  of  the 
requirements  of  paragraph  (b)  of  this 
AD."  As  stated  previously,  paragraph  (b) 
of  this  AD  states  that  "Accomplishment 
of  the  HFEC  inspection  constitutes 
terminating  action  for  the  repetitive 
inspection  requirements  of  paragraph  (a) 
of  this  AD."  Once  the  initial  inspection 
in  accordance  with  paragraph  (b)  of  this 
Ad  has  been  accomplished,  the 
repetitive  inspections  in  paragraph  (a)  of 
this  Ad  are  no  longer  necessary  and 
need  not  be  accomplished.  The 
repetitive  inspections  specified  in 
paragraph  (b)  of  this  AD  must  be 
accomplished  at  intervals  not  to  exceed 
1,400  landings  (as  stated  in  that 
paragraph).  The  FAA  finds  that  no 
further  clarification  is  necessar\',  and  no 
change  to  the  final  rule  is  necessary'  in 
this  regard. 

Request  To  Revise  AD  Referencing 
Supplemental  Structural  Inspection 
Items 

One  commenter  requests  that  the  FAA 
revise  AD  94-15-18.  amendment  39- 
8989  (59  FR  41233,  August  11.  1994),  to 
exclude  Supplemental  Structural 
Inspection  Document  (SSID)  Items  W- 
3A  and  W-3B  on  SSID-candidate 
airplanes  that  are  included  in  the 
effectivity  listing  of  Boeing  Service 
Bulletin  747-57A2298.  The  commenter 
states  that  the  SSID  inspections  allow 
detailed  visual  and  surveillance 
inspections  of  the  front  spar  web  at  "D"- 
check  intervals  using  sampling 
methods.  This  AD  requires  HFEC 
inspections  of  the  front  spar  web  at 
intervals  not  to  exceed  1 ,400  landings 
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for  all  airplanes  included  in  the 
applicabilitv  of  thi.s  Al) 

The  FAA  dot's  not  concur  with  the 
commenter  s  request.  The  commenter's 
request  is  not  relevant  to  this  proposed 
rule.  In  the  future,  should  the  FAA 
consider  further  rulemaking  to  revise 
AD  94-15-18.  the  issue  raised  bv  the 
commenter  would  be  appropriate  to 
address.  No  change  to  the  final  rule  is 
necessarv  in  this  regard. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the"  AD. 

Cost  Impact 

There  are  approximately  485  Model 
747-200.  -300.  and  -400  series 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
105  airplanes  of  U.S.  registry  will  be 
affected  by  this  AD. 

The  inspections  that  are  currently 
required  by  AD  97-t)5— 01  and  retained 
in  this  AD.  take  approximately  8  work 
hours  per  airplane  to  accomplish,  at  an 
average  labor  rate  of  $60  per  work  hour 
Based  on  these  figures,  the  cost  impact 
of  the  currently  required  actions  on  U.S 
operators  is  estimated  to  be  $50,400.  or 
$480  per  airplane,  per  inspection  cycle. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  anv  of 
the  re(}uirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

Thf  regulations  adopted  herein  will 
not  have  a  substantial  direi  t  t'ffe(.l  on 
the  States,  on  the  relationship  between 
the  national  (Jovernment  and  the  .States, 
or  on  the  distributiun  of  power  and 
responsibilities  among  the  various 
levels  of  government   Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implif  ations  under 
Executive  Order  l.niJli. 

For  the  reasons  discussed  abo\e.  I 
certify  that  this  action  (H  is  not  a 
"significant  regulatory  action"  under 
Kxecutive  Oriier  12Htiti:  [2]  is  n(»t  a 
"significant  rule"  under  DOT 
Regulatory  I'olicies  and  Procedures  (44 
FR  1 1034,  [-ebruary  2H.  1979):  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 


under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  c:opy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C    106(g],  41)1  It.  44701 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-9945  (62  FR 
8613,  February  26.  1997),  and  by  adding 
a  new  airworthiness  directive  (AD), 
amendment  39-11755,  to  read  as 
follows: 

2000-11-07  BoeinK:  .\mfjidniciit  ,i't- n7.'5.'i 
!)(»  kfl  '»'»-NM-  «)-,M)  .Supersedes  AD 
H7-0fi-01.  .Amendment  39-9945. 

Appliinhilitv  Model  747-2110.  -300.  and 
-400  series  ,iir[>l.iiies;  up  to  ami  im  ludmg 
line  riunit)er  744.  i  er1ifi(  aled  m  dn\  (  ategory. 

Note  1:  This  .M)  applies  to  eai  h  airplane 
identified  in  the  prei  eding  applu  atjilitv 
[irovision.  regardless  of  whether  it  lias  been 
modified,  altered,  or  repaired  in  the  are,) 
siib|e(  t  to  the  re()uirements  of  this  .-M),  Kor 
airplanes  that  h.ne  iii-en  mo<)ified,  altered,  or 
rep.iired  sd  th.it  the  pertnrni.ini  e  nl  the 
rei|uirenients  ol  this  AI)  is  affei  ted.  the 
I  lu  tier  iiperator  imist  re(juesl  ,ippro\  ,)l  lor  ,iii 
alternative  nielluid  ut  i  oniph.uu  e  in 
accordani  >■  uiih  par.igr.iph  (dl  of  this  .Ml 
The  re(juest  should  im  lude  an  assessment  of 
the  effe(  I  of  the  modifu.atujn.  alteration,  or 
repair  on  the  unsafe  i  ondition  addressed  bv 
this  .M):  and.  if  the  unsafe  (  onditmn  has  not 
been  eiiinmate.j    ihi-  te<juest  should  liu  hiiie 
spei  itii    propiisi'.l   I.  iiiiiis  til  aitdress  it 

(  iiiliplidncf   Kequired  as  iiiiIk  .ileil    unless 
ai.t.oniplished  previoiisl\ 

To  prevent  the  leakage  of  tuel  into  ihi' 
forward  i  argo  hav.  .is  a  result  of  fatigue 
1  r.icking  in  the  front  spar  web,  v\hii  h  i  nuld 
lesult  in  a  potential  tire  h.t/.ard,  ,ii  i  oinplish 
the  tolloVMIlg 

Ke»latem«nt  of  KequiremenI  of  \D  H7-03-01 

lifpililiM'  /ns/ier(;i)iis 

(,i)  I'erlorrn  .i  high  fre(iiieni  \  eddv  i  urrent 
(HI  K(  .1  inspe(  tloii  to  dete(  t  i  racking  of  the 
front  spar  web  of  the  <  enter  se<  lion  of  the 


wing,  in  accordance  with  Boeing  Alert 

Service  Bulletin  747-37.\2298.  Revision  1. 
dated  September  12.  1996;  Boeing  Ser\ire 
Bulletin  747-57.\2298.  Revision  2.  dated 
()( tober  2.  1997:  or  Boeing  .Alert  Service 
Bulletin  747-57A229H.  Revision  3.  dated 
ianuarv  7.  1999.  at  the  time  spec  ified  in 
paragraph  (all  11  or  (a)(21  of  this  .AU.  as 
a()pluahle.  until  act:omplishnient  of  the 
re(|uireinents  of  paragraph  (bl  of  this  .AD. 

(1)  For  airplanes  that  have  accumulated 
12.000  to  17.999  total  landings  as  of  April  2. 
1997  (the  effective  date  of  AD  97-05-01. 
amendment  39-9945):  Perform  the  initial 
inspection  within  12  months  after  .April  2, 
1997,  unless  pre\  iously  accomplished  within 
the  last  12  months  prior  to  .April  2,  1997. 
Perform  this  inspection  again  prior  to  the 

ai  lumulation  of  18.000  total  landings  or 
within  1,400  landings,  whic  hever  occurs 
later:  after  aci  omplishing  the  initial 
inspection,  and  thereafter  at  intervals  not  to 
exceed  1,400  landings 

(2)  For  all  other  airplanes:  Perform  the 
initial  inspection  prior  to  the  accumulation 
of  18,000  total  landings  or  within  12  months 
after  April  2,  1997,  whii  hever  (Kcurs  later 
Repeat  this  inspection  thereafter  at  intervals 
not  to  exceed  1.400  landings. 

New  Requirements  of  This  AD 

Hfpftitivf  /n.specf/ons 

(b)  Prior  to  accumulation  of  12.000  total 
landings,  or  within  12  months  after  the 
effective  date  ot  this  AD.  whic  hever  oc  curs 
later,  perform  an  HKtC)  inspec  tion  to  detect 
crac:king  of  the  front  spar  web  of  the  c  enter 
sec  t ion  of  the  w  ing,  in  an  ordanc  e  with 
Boeing  .Service  Bulletin  747-,57A2298, 
Revision  2.  dated  Oc  tober  2.  1997:  or  Boeing 
Alert  Servii  e  Bulletin  747-S7A2298. 
Revision  3,  dated  lanuarv  7.  1999   Repeat  the 
HKtt;  inspec  tion  thereafter  at  intervals  not  to 
exceed  1.400  landings  Ace  ompli^hment  ot 
the  HFEC  inspection  c  onstitutes  terminating 
action  for  the  repetitive  inspection 
requirements  of  par,igraph  (a)  of  this  ,AD. 

Note  2:  Inspec  tioiis  accomplished  prior  to 
the  etfei  ti\('  dale  of  this  .\D  in  ac  lordanc  e 
with  Boeing  .Alert  .Servic  •■  Bulletin  747- 
57.A2298,  Revision  1,  dated  .September  12, 

1996,  are  ac:ceptable  for  c:nmplianc:e  with  the 
initial  inspection  required  bv  paragraph  (bl  of 
this  .AD.  provided  that  the  airplane  does  not 
have  J  repair  installed  in  the  inspec  tion  .ire.c 

Rcpmi 

(c  )  It  am  c  rai  king  is  detei  ted  during  any 
insptfc  tion  required  bv  paragraph  (a)  or  (b)  of 
this  .AD.  prior  to  turlher  flight,  confirm  the 
c  rac  king  with  secondarv  procedures  in 
acccirdani  e  with  Boeing  .Service  Bulletin 
747-57AJ29R.  Revision  2.  dated  Oc  tober  2. 

1997.  or  Boeing  .Alert  Servic  e  Bulletin  747- 
=i7.A229H.  Revision  3.  dated  lanuarv  7.  1999. 
I'hereafter  repeat  the  HKtX;  inspec  tion 
rec|uired  bv  par.igraph  (a)  or  (b)  of  this  ,AD 
.it  intervals  not  to  exceed  1.400  landings. 

(1)  If  anv  vertical  c  rac  k  is  found  that  is  less 
than  10  inches  in  length  and  has  not 
extended  in  a  diagonal  direction,  prior  to 
further  flight,  repair  in  accordance  with  the 
serMc f  bulletin 

(2)  If  anv  vertical  i  rac  k  is  found  that  is  10 
nil  hes  or  greater  in  length:  or  if  anv  crack  is 


found  that  has  extended  in  a  diagonal 
direction  (regardless  of  the  length):  or  if  any 
crack  is  found  that  would  affec  t  an  existing 
repair,  prior  to  further  flight,  repair  in 
accordance  with  a  method  approved  bv  the 
Manager,  Seattle  Aircraft  Ortification  Office 
(AC,0),  F.AA,  Transport  Airplane  Directorate: 
or  in  acc;ordanc:e  with  data  meeting  the  type 
certification  basis  of  the  airplane  approved 
by  a  Boeing  Designated  Engineering 
Representative  who  has  been  authorized  by 
the  FAA  to  make  such  findings.  For  a  repair 
method  to  be  approved  bv  the  Manager. 
Seattle  AGO.  as  required  by  this  paragraph, 
the  approval  letter  must  spec:ific,ally 
reference  this  AD. 

Alternative  Methods  of  Compliance 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Seattle 
AGO.  Operators  shall  submit  their  requests 
through  an  appropriate  F.AA  Principal 
Maintenance  Inspector,  who  may  add 
c:omments  and  then  send  it  to  the  Manager. 
Seattle  AGO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  AGO. 

Special  Flight  Permits 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  GFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(0  Except  as  provided  by  paragraph  (c)(2) 
of  this  AD,  the  actions  shall  be  done  in 
accordance  with  Boeing  Alert  Service 
Bulletin  747-57A2298,  Revision  1,  dated 
September  12,  1996:  Boeing  Service  Bulletin 
747-57A2298.  Revision  2.  dated  October  2. 
1997:  or  Boeing  Alert  Service  Bulletin  747- 
57A2298.  Revision  3.  dated  )anuary  7,  1999: 
as  applicable.  This  incorporation  bv 
referenc;e  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.G. 
552(a)  and  1  GFR  part  51. 

(1)  The  incorporation  by  reference  of 
Boeing  Service  Bulletin  747-57A2298. 
Revision  2.  dated  Oc:tober  2.  1997:  and 
Boeing  Alert  Service  Bulletin  747-57A2298, 
Revision  3.  dated  January  7,  1999:  is 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.G.  552(a) 
and  1  GFR  part  51. 

(2)  The  incorporation  by  reference  of 
Bcjeing  Alert  Service  Bulletin  747-57A2298. 
Revision  1.  dated  September  12.  1996:  was 
approved  previously  by  the  Director  of  the 
Federal  Reg  ster  as  of  April  2.  1997  (62  FR 
8613.  February  26,  1997), 

(3)  Copies  may  be  obtained  from  Boeing 
Commercial  Airplane  Group,  P.O.  Box  3707. 
Seattle.  Wishington  98124-2207.  Copies  may 
be  inspected  at  the  FAA.  Transport  Airplane 
Directorate.  1601  Lind  Avenue,  ,SW.,  Renton, 
Washington:  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street.  NW..  suite 
700,  Washington,  DC. 


Effective  Date 

(g)  This  amendment  bec;omes  effective  on 
luly  6.  2000. 

Issued  in  Renton.  Washington,  on  .Mav  23. 
2000. 

Donald  L.  Riggin, 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 

|FR  Doc.  00-13448  Filed  5-31-00:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  99-NM-228-AD;  Amendment 
39-11756;  AD  2000-11-08] 

RIN2120-AA64 

Airworthiness  Directives;  Boeing 
Model  747  and  767  Series  Airplanes 
Powered  by  General  Electric  Model 
CF6-80C2  Series  Engines 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  747 
and  767  series  airplanes,  that  currently 
requires  revising  the  FAA-approved 
Airplane  Flight  Manual  (AFM)  to 
prohibit  the  use  of  certain  fuels;  and 
either  replacing  an  existing  placard  witti 
a  new  placard,  or  replacing  all  dribble 
flow  fuel  nozzles  (DFFN)  with  standard 
fuel  nozzles,  which  terminates  the 
requirements  for  the  new  placard  and 
AFM  revision.  This  amendment 
continues  these  requirements  and  adds 
identical  requirements  applicable  to 
airplanes  on  which  standard  fuel 
nozzles  are  not  installed.  This 
amendment  is  prompted  by  a  report  of 
an  engine  flameout  due  to  use  of  JP— 4 
or  Jet  B  fuel  during  certification  testing 
on  an  engine  with  DFFN's  installed. 

The  actions  specified  by  this  AD  are 
intended  to  prevent  such  engine 
flameouts  and  consequent  engine 
shutdown. 

DATES:  Effective  July  6,  2000. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  July  6,  2000. 

The  incorporation  by  reference  of 
certain  other  publications,  as  listed  in 
the  regulations,  was  approved 
previously  by  the  Director  of  the  Federal 
Register  as  of  May  1,  1998  (63  FR  18817, 
April  16,  1998). 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 


from  Boeing  Commercial  Airplane 
Group,  P.O.  Box  3707,  Seattle. 
Washington  98124-2207.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA|. 
Transport  Airplane  Directorate.  Rules 
Docket.  1601  Lind  Avenue.  S\V.. 
Renton.  Washington:  or  at  the  Office  of 
the  Federal  Register.  800  North  Capitol 
Street.  NW..  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dionne  M.  Krebs,  Aerospace  Engineer, 
Propulsion  Branch,  ANM-140S,  FAA. 
Transport  Airplane  Directorate.  Seattle 
Aircraft  Certification  Office.  1601  Lind 
Avenue.  SW..  Renton.  Washington 
98055^056:  telephone  (425)  227-2250; 
fax  (425)  227-1181. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 
by  superseding  AD  98-08-23. 
amendment  39-10472  (63  FR  18817. 
April  16,  1998),  which  is  applicable  to 
certain  Boeing  Model  747  and  767  series 
airplanes,  was  published  in  the  Federal 
Register  on  December  15,  1999  (64  FR 
69964).  The  action  proposed  to  continue 
the  requirements  of  AD  98-08-23  and 
add  identical  requirements  applicable  to 
airplanes  on  which  standard  fuel 
nozzles  are  not  installed. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Request  To  Add  New  Part  Number  to 
Table  1 

Two  commenters  request  that  Table  1 
of  the  proposed  rule  be  revised  to 
include  a  certain  General  Electric  (GE) 
fuel  flow  nozzle.  Table  1  of  the 
proposed  rule  lists  GE  fuel  nozzles  that 
are  acceptable  for  installation.  The 
commenters  state  that  the  GE  fuel  flow- 
nozzle  having  part  number  9331M72P22 
is  a  previously  certified  standard  (i.e.. 
non-dribble)  fuel  nozzle  configuration 
that  should  be  included  on  this  list.  The 
FAA  concurs  with  the  commenters* 
request  and  has  revised  Table  1  of  this 
final  rule  accordingly 

Request  To  List  Dribble  Flow  Fuel 
Nozzle  Part  Numbers 

One  commenter  requests  that,  in  order 
to  preclude  the  need  for  future 
rulemaking,  the  FAA  revise  the 
proposed  rule  to  list  the  part  numbers 
for  the  dribble  flow  fuel  nozzles  (DFFN). 
rather  than  the  acceptable  part  numbers, 
in  Table  1  of  this  AD  or  to  reference  the 
GE  service  bulletin.  The  commenter 
notes  that  the  proposed  rule  references 
acceptable  GE  fuel  nozzle  part  numbers 
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instead  of  DFFN  part  numh«;rs  to  avoid 
the  need  for  future  AD  revisions  as  new 
DFFN  part  numbers  are  approved 
However,  tho  commenter  points  out 
that,  as  (lE  improves  its  products,  the 
list  of  acceptable  part  numbers  mav 
expand  bevond  those  listed  in  Table  1 
of  the  proposed  rule  The  ( ommenter 
also  indicates  that  the  wording  of  the 
proposed  rule  is  confusing  because  the 
existing  AD  referenced  DFF'N  part 
numbers  directlv 

The  FAA  tloes  not  < oncur  with  the 
ccmimenter's  request.  The  FAA  concurs 
with  the  commenter's  statanient  that 
listing  standard  fuel  nozzle  part 
numbers  in  Table  1  of  the  proposed  rule 
is  intended  to  avoid  future  AD  revisions 
as  new  DFFN  part  numbers  are 
approved.  However,  if  the  FAA  was  to 
continue  to  list  DFFN  part  numbers  in 
the  proposed  AD.  the  only  way  to 
require  a  restriction  on  wide  cut  fuels 
for  Model  747  and  7B7  series  airplanes 
equipped  with  DFFN's  certified  in  the 
future  would  be  to  supersede  this  AD. 
The  FAA  finds  it  inappropriate  to 
impose  the  additional  administrative 
burden  of  a  supersedure  of  this  AD  on 
operators  (as  well  as  on  the  F'AA  itself) 
Also,  the  FAA  notes  that  standard  fuel 
nozzle  part  numbers  certified  in  the 
future  (and,  therefore,  not  listed  in 
Table  1  of  the  proposed  rule)  can  be 
approved  as  an  alternative  method  of 
compliance  to  this  AD.  in  accordance 
with  paragraph  (g)(1)  of  this  AD.  No 
change  to  the  final  rule  is  necessary  in 
this  regard 

Request  To  Revise  Applicable  Service 
Bulletins 

One  commenter  requests  that  the 
applicable  service  bulletins  be  revised 
to  include  in  the  effoctivity  listing  only 
airplanes  that  are  currently  operating 
with  DFFN's.  The  commenter  notes  that 
Boeing  Alert  Service  Bulletin  747- 
11A2()52.  Revision  1.  dated  August  5. 
1999.  includes  additional  airplanes  in 
the  effectivity  listing.  The  commenter 
states  that  these  airplanes  were  added  to 
the  effectivity  listing  to  ensure  that  all 
affected  airplanes  are  modified  in 
accordance  with  tht;  alert  service 
bulletin.  The  commenter  also  states  that 
the  proposed  rule  does  not  consider 
airplanes  havmg  documentation  that 
specifies  compliant  delivery 
configurations.  The  commenter  notes 
that  some  operators  that  have  airplanes 
already  in  full  compliance  with  this  AD 
will  have  to  apply  to  the  FAA  for  relief, 
which  will  cost  additional  time  and 
effort  for  both  the  FAA  and  affected 
operators.  The  commenter  states  that  its 
airplanes  are  not  subject  to  the 
requirements  of  the  existing  AD,  but 
under  the  proposed  rule,  it  will  have  to 


show  compliance  for  airplanes  that  are 
not  affected 

The  FAA  acknowledges  that  Boeing 
Alert  Service  Bulletin  747-11 A2052. 
Revision  1.  adds  airplanes  to  the 
effectivitv  listing  of  that  service  bulletin 
However,  the  FAA  does  not  concur  with 
the  commenter  that  airplanes  added  to 
the  effectivitv  listing  of  Revision  1  of  the 
alert  service  bulletin  are  not  subject  to 
the  existing  AD.  AD  98-08-2:1  is 
applicable  to  all  Boeing  Model  747  and 
7fi7  series  airplanes  powered  by  CJE 
Model  C]F&-80C2  series  engines.  The 
airplanes  added  to  the  effectivity  listing 
of  Revision  1  of  the  .service  bulletin 
were  added  to  make  the  senice  bulletin 
consistent  with  the  applicability  of  AD 
98-08-23  The  applicability  of  the 
proposed  rule  is  the  same  as  that  of  the 
existing  AD.  The  FAA  finds  that  no 
change  to  the  service  bulletin  is 
necessary. 

The  FAA  also  does  not  concur  with 
the  commenter  that  the  proposed  rule 
does  not  provide  for  airplanes  with 
documentation  that  specifies  compliant 
delivery  configurations.  If  an  operator 
has  documentation  provided  by  the 
manufacturer  upon  delivery  of  a  new 
airplane  that  positively  shows  that  the 
airplane  is  equipped  with  fuel  nozzles 
having  part  numbers  listed  in  Table  1  of 
this  AX),  no  further  action  is  necessary, 
provided  that  all  of  the  other  airplanes 
in  the  operator's  fieet  are  equipped  with 
standard  (non-DFFN)  nozzles. 

The  FAA  also  does  not  concur  with 
the  commenter  that  its  airplanes  are  not 
subject  to  the  existing  AD  because  the 
operator's  fleet  includes  only  airplanes 
equipped  with  standard  fuel  flow 
nozzles.  As  explained  previously,  AD 
98-08-23  applies  to  all  Boeing  Model 
747  and  767  series  airplanes  powered  by 
CE  CF6-80C2  series  engines.  Therefore, 
the  Model  747  and  767  series  airplanes 
p(jwered  by  General  Electric  (]F6— 80C2 
series  engines  in  the  commenter's  fieet 
are  subject  to  the  requirements  of  AD 
98-08-23.  The  fact  that  the  operator  has 
no  airplane  equipped  with  DFFN's 
having  the  affected  part  numbers  means 
that  the  operator  is  not  required  to 
restrict  the  use  of  wide  cut  fiiels. 
However,  if  the  operator  introduces  an 
airplane  with  DFFN's  into  its  fieet,  it 
would  be  required  to  comply  with  the 
Airplane  Flight  Manual  (AFM)  revision 
and  placarding  requirements  described 
in  AD  98-08-23  and  retained  in  this 
AD  No  change  to  the  final  rule  is 
necessary  in  this  regard. 

Request  To  Make  Paragraph  (c)(1) 
Consistent  With  AFM 

One  commenter  requests  that  the  FAA 
revise  paragraph  (c)(1)  of  the  proposed 
rule  to  be  consistent  with  the  wording 


used  in  the  applicable  Boeing  AFM.  The 
commenter  states  that  the  Boeing  AFM's 
do  not  add  the  sentence  identified  in 
paragraphs  (a)(l)(ii)  and  (c)(2)  of  the 
proposed  rule  to  paragraph  2  of  the 
Engine  Fuel  System  section  of  the  AFM. 
Instead,  the  sentence  is  included  in 
paragraph  1  of  the  Engine  Fuel  System 
section  of  the  AFM.  Therefore,  the 
commenter  proposes  moving  the 
sentence  in  paragraphs  (a)(l)(ii)  and 
(c)(2)  to  the  end  of  the  paragraphs 
provided  in  paragraphs  (a)(l)(i)  and 
(c)(1)  of  the  proposed  rule. 

The  FAA  does  not  concur  with  the 
commenter's  request.  The  proposed  rule 
carries  over  the  requirements  of  AD  98- 
08-23,  including  the  changes  to  the  text 
of  the  AFM.  Because  the  commenter's 
proposal  does  not  substantively  change 
the  intent  of  the  proposed  AFM 
revision,  the  FAA  considers  such  a 
change  to  the  proposed  rule  to  be 
unnecessar>"  and  potentially  confusing. 
The  operator  may  choose  to  obtain 
approval  for  its  proposed  wording  by 
requesting  an  alternative  method  of 
compliance  in  accordance  with 
paragraph  (g)(1)  of  this  AD.  No  change 
to  the  final  rule  is  necessar>'  in  this 
regard. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  change 
previously  described.  The  FAA  has 
determined  that  this  change  will  neither 
increase  the  economic  burden  on  any 
operator  nor  increase  the  scope  of  the 
AD. 

Cost  Impact 

There  are  approximately  430  Model 
747  and  767  series  airplanes  of  the 
affected  design  in  the  worldwide  fleet. 
The  FAA  estimates  that  115  airplanes  of 
U.S.  registrv  will  be  affected  by  this  AD. 

The  AFM  revision  that  is  currently 
required  by  AD  98-08-23,  and  retained 
in  this  AD.  takes  approximately  1  work 
hour  per  airplane  to  accomplish,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  this  current  requirement  on  U.S. 
operators  is  estimated  to  be  $6,900,  or 
$60  per  airplane. 

The  placard  replacement  that  is 
currently  required  by  AD  98-08-23.  and 
retained  in  this  AD,  takes  approximately 
1  work  hour  per  airplane  to  accomplish, 
at  an  average  labor  rate  of  $60  per  work 
hour.  Required  parts  cost  approximately 
$12  per  airplane.  Based  on  thesej^gures, 
the  cost  impact  of  this  current 
requirement  on  U.S.  operators  is 


estimated  to  be  $8,280,  or  $72  per 
airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify'  that  this  action  (1 )  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866:  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulator\'  Policies  and  Procedures  (44 
FR  11034^  February  26.  1979):  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  I'.S.C.  106(g).  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-10472  (63  FR 
18817,  April  16,  1998),  and  by  adding 

a  new  airworthiness  directive  (AD), 
amendment  39-11756,  to  read  as 
follows: 

2000-11-08  Boeing:  Amendment  39-11756. 
Docket  99-NM-228-AD.  Supersedes  AD 
98-08-23,  amendment  39-10472. 


Applicability:  Model  747  and  767  series 
airplanes,  powered  by  General  Electric  Model 
CF6-80C2  series  engines,  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
proyision.  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  .^D.  For 
airplanes  that  haye  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approyal  for  an 
alternaljye  method  of  compliance  in 
M  cordance  with  paragraph  (gl(l)  of  this  .\D. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  .^D;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  recjuest  should  include 
specific:  proposed  ac.tions  to  address  it, 

CAJmplianrf:  Required  as  indicated,  unless 
accomplished  preyiously. 

To  preyent  engine  flameouts  due  to  the  use 
of  lP-4  or  let  B  fuel  on  certain  engines  with 
dribble  flow  fuel  nozzles  (DFFN)  installed. 
and  consequent  engine  shutdown, 
accomplish  the  following: 

Restatement  of  Requirements  of  AD  98-08- 
23 

Airplane  Flight  Manual  Rpvislon 

(a)  If  a  DFFN  haying  General  Electric  part 
number  9331M72P33.  9331M72P34,  or 
9331M72P41  is  installed  on  any  airplane  in 
a  specific  operator's  fleet,  accomplish  the 
requirements  of  paragraphs  (a)(1)  and  (a)(2) 
of  this  AD:  in  accordance  with  either  Boeing 
Alert  Ser\ic;e  Bulletin  747-11  .'\20."i2.  dated 
September  11,  1997.  or  Reyision  1 ,  dated 
August  5.  1999  (for  Model  747  series 
airplanes):  or  Boeing  Alert  Service  Bulletin 
767-11A0031.  dated  September  11.  1997.  or 
Revision  1.  dated  August  12.  1999  (for  Model 
767  series  airplanes);  as  applicable, 

(1)  Within  14  days  after  May  1.  1998  [the 
effec:tive  date  of  AD  98-08-23).  all  airplanes 
in  a  specific  operator's  fleet  must  reyise 
Section  1  of  the  Limitations  Section  of  the 
F.^A-approved  AFM  to  include  the  following 
procedures.  This  may  be  accomplished  by 
inserting  a  c:opy  of  this  AD  into  the  .^FM. 

(i)  Revise  paragraph  1  of  the  Engine  Fuel 
System  section  to  read  as  follows:  "The  fuel 
designation  is  General  Electric  (GE) 
Specification  D50TF2.  as  revised.  Fuel 
conforming  to  commercial  jet  fuel 
specification  ASTM-D-1655.  let  A.  and  Jet 
A-\  are  authorized  for  unlimited  use  in  this 
engine.  Fuels  conforming  to  MIL-T-5624 
grade  JP-S  and  MIL-T-83113  grade  )P-8  are 
ac:ceptable  alternatives.  The  engine  will 
operate  satisfactorily  with  any  of  the 
foregoing  fuels  or  any  mixture  thereof."  And. 

(ii)  .\dd  the  following  sentence  to 
paragraph  2  of  the  Engine  Fuel  System 
section:  "The  use  of  jet  B  and  |P— 4  fuel  is 
prohibited." 

Modification 

(2)  Within  30  days  after  May  1.  1998.  all 
airplanes  in  a  specific  operator's  fleet  must 
accomplish  the  requirements  of  paragraph 
(a)(2)(i)  or  (al(2)(ii)  of  this  AD,  as  applicable. 

(i)  Remove  the  existing  placard  on  the  door 
of  the  fueling  control  panel  and  replace  it 


with  a  new  placard  that  restricts  the  use  of 
IP-4  and  let  B  fuels  (wide  cut  fuels),  in 
accordance  with  the  applicable  ah^rt  seryice 
bulletin.  Or 

(ii)  Remove  the  DFFN's.  and  replace  ihem 
with  standard  fuel  nozzles,  in  ac:cordance 
with  the  applicable  alert  service  bulletin. 
When  an  operator's  entire  fleet  has  had  all 
DFFN's  replaced  with  standard  fuel  nozzles, 
the  A¥\\  reyision  required  b\  paragraphs 
[a)(l)(i)  and  (a)[l)(ii)  of  this  AD  may  be 
remoyed  from  the  AFM,  and  the  placard 
required  by  paragraph  (a)(2)(i)  of  this  AD  may 
be  removed  from  each  airplane. 

.Spares 

(h)  As  of  May  1.  1998.  no  person  shall 
install  an\  DFF.N  ha\  ing  General  Electric  part 
number  9331M72P33.  9331M72P34.  or 
9331M72P41  on  an\  airplane  unless  the 
requirements  spec  ified  by  paragraphs 
(a)(l)(i).  (allDlii).  and  (a)(2)li)  of  this  AD  have 
been  ace  omplished  for  the  operator'',  entire 
fleet. 

.\ew  Requirements  of  This  AD 

Airplane  Flight  Manual  Revision 

(c)  If  a  fuel  nozzle  NOT  haying  one  of  the 
General  Elec:tric  part  numbers  listed  in  Table 
1  of  this  .'KD  is  installed  on  any  airplane  in 
a  specific  operator's  fleet:  Within  14  da\s 
after  the  effecti\e  date  of  this  AD,  reyise 
Section  1  of  the  Limitations  Section  of  the 
FA.'X-approved  AFM  for  each  airplane  in  the 
operator's  fleet  to  include  the  following 
proc:edures.  This  may  be  aci:omplished  by 
inserting  a  c:opy  of  this  .^D  into  the  .^F.M. 

Table  1. — General  Electric  Fuel 
Nozzles  Acceptable  for  instal- 
lation 

Part  Number 

9331M72P14 
9331M72P20 
9331M72P21 
9331M72P22 
9331M72P23 
9331M72P24 
9331M72P27 
9331M72P28 
9331M72P39 
9331M72P40 
1968M49P03 
1968M49P04 
1968M49P05 
1968M49P06 

(1)  Reyise  paragraph  1  of  the  Engine  Fuel 
System  section  to  read  as  follows:  "The  fuel 
designation  is  General  Elecrtnc  (GE! 
Specific:ation  D50TF2.  as  reyised  Fuel 
conforming  to  commercial  jet  fuel 
specification  ASTM-D-1655.  let  A.  and  let 
A-1  are  authorized  for  unlimited  use  in  this 
engine.  Fuels  conforming  to  MIL-T-5624 
grade  IP-5  and  MIL-T-83113  grade  IP-8  are 
acceptable  alternatives.  The  engine  will 
operate  satisfactorily  with  an\  of  the 
foregoing  fuels  or  any  mixture  thereof."  And. 

(2)  Add  the  following  sentence  to 
paragraph  2  of  the  Engine  Fuel  System 
section:  "The  use  of  let  B  and  (P— 4  fuel  is 
prohibited.  " 
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Mudifiiation 

(d)  If  rt  fuel  nr)/zlf  Ndl  h.iviiiK  uiie  of  tlw 
(jHtinral  VAfi  till   pcirt  mimlwrs  iisltnl  in  Tabli' 
1  of  llll^  AH  IN  iiist.illvil  oil  iiiu  .iirpl.mc  iii 

a  sptH  ifi(  opiT.iliH  •;  fli'i't   Witlim  to  il.i\  s 
alter  ihi'  effi-i  li\c  dali'  nt  this  .M).  ,ii  i  (unplish 
the  r(Mjuiri'iiifiit>>  ol  par-mraph  Ui)(  1 1  or  (dK  J| 
of  this  .-\l)  oil  iMi  h  airpiain'  in  I  hi'  opcr.iloi  s 
f]tH!t.  ill  a(  1  ordaiii  c  with  imiIht  HoiMn>;  Alert 
Servi(  e  Hullelm  747-1  lAJOSlI.  Revision  1. 
dated  .Vii^just  ,t,  I'1<)<)  (lor  Model  7-17  series 
airpl.ines).  or  Hoeing  .Mert  .Servii  e  Bulletin 
7(i7-ll  XOO.n,  Revision  I.  dateil  .\ugiist  12. 
IMMO  !for  Model  7(17  series  airplanes);  as 
applii  able 

( 1)  Remove  the  existing  pjarard  on  the 
door  of  the  liieling  i  ontrol  panel  .ind  replai  e 
it  with  a  new  pl.K  aril  that  restrii  Is  the  use 
of  IP— 1  and  h't  H  hiels  I  wiile  i  ul  hiels).  in 
accordaiK  e  with  the  .ipplii.ahle  alert  servic  e 
bulletin   Or 

(2)  Remove  any  fuel  iio/./le  having  a  part 
numlnir  NOT  listed  in  I'able  1  of  this  AU.  and 
replai  e  it  with  a  fuel  nozzle  having  a  part 
number  listed  in  Table  1  of  this  .-\I).  iii 

ai  (  ordance  with  the  applii  able  alert  ser\  n  e 
bulletin    When  an  operator's  entire  lleet  has 
only  fuel  no/./les  having  a  part  iiiiintM'r  listed 
in  Table  1  of  this  M)  installed,  the  AKM 
n^vision  retpiired  In  paragraph  (i)  of  this  .M) 
may  be  removed  from  the  .M-'M.  and  the 
placard  rt^quired  by  paragraph  ld)(I)of  this 
AH  may  be  removed  from  eai :h  airplane 

(e)  Except  as  provided  by  paragraphs  (b) 
and  (f)  of  this  .M),  if  all  fuel  no/zles  installed 
on  any  airplane  in  a  sjiei  ifii.  operator  s  fleet 
have  one  of  tfie  (leneral  KIim  trii   part  numbers 
listed  in  Table  1  of  this  .\l).  no  further  aition 
is  required  by  this  .\U. 

Span's 

(f)  As  of  the  efferlive  date  of  tins  Al).  no 
person  shall  install  any  fuel  nozzle  NOT 
having  one  of  the  Cieneral  Klectrii  pari 
numbers  listed  in  Table  1  of  this  .M)  on  any 
airplane  unless  the  re<|uirements  spei  ified  bv 
paragraphs  (i  1(1 1.  |i  |(2).  and  ld)(l)  ot  this  AD 
have  been  ai  (  omplished  tor  the  operator's 
entire  fleet 

Alternative  Methods  of  Compliance 

(g)(1)  An  <ilteniati\e  method  of  rom[ilianre 
or  adjustmenl  of  the  i  ompliaiu  e  time  th,il 
provides  an  ai  reptable  level  ot  satety  ni.i\  In- 
used  if  approved  in  the  Manager.  Seattle 
Ain  raft  Certifii  ation  Offii  e  (ACO).  FAA. 
'Transport  .Airplane  Direi  lorate  Operators 
shiill  submit  their  reipiesls  through  an 
appropriate  KA.\  I'rini  ipal  Mainteiianc  <■ 
Inspei  tor.  who  may  .idd  i  omnients  and  then 
send  it  to  the  Manager.  .Seattle  .ACO 

[2)  .Mternative  methods  ot  i  oinpliani  >■. 
approved  previousU  in  ai  i  onlani  e  with   \1 ) 
im-()H-2t.  amendment   t'>- 11)472,  .in- 
approved  as  alteriiritive  nieltnids  of 
compliani  e  with  this  AU 

Note  2:  Inlormation  i  oni  eriiint;  the 
existent  e  ot  approved  alternative  methods  ot 

1  ompliani  e  wilh  this  /\IJ.  it  aii\ .  mav  be 
olit.iined  friim  the  Seattle  AtX). 

Special  Fliffhl  Ffniiits 

(h)  Spei  iai  flight  permits  may  be  issued  in 
acjcurdani  II  with  se<  turns  2  1.1')7  and  2  1  I'd 
oflheKederal  .Avi.ition  Kegul.tlions  ( 14  ( !l  K 

2  1.1 '17  and  21   I'lll)  lo  (,(iiTale  the  aupl.ille  to 


,1  lot  atioii  wtiere  the  requirements  of  this  .\U 
(  an  be  ,11  I  omplished 

Ini  (>rf)(>n!tii>n  h\  HeftTfnre 

|i)  txiept  as  provided  b\  paragraph  (i  )  of 
tins  .AU.  the  a(  tions  shall  be  done  in 
.11  1  ordance  with  Boeing  .Alert  .Servii  e 
Hiilletin  747-1  l,A20"i2.  dated  .September  1 1 
1')'I7.  or  Hoeing  .Alert  Servn  e  Bulletin  747- 
ll.A21)'>2.  Revision  1.  dated  .August  '>.  I'J't'l 
(fur  Moiiel  747  series  airplanes);  or  Boeing 
.Alert  .Serviie  Bulletin  7(>7-l  1  ADO  )  1 .  ilated 
September  1  !,  l')M7,  or  Boeing  .Alert  Servii  e 
Bulletin  7h7-llA(H)U    Revision  1.  dateil 
.August  12.  1<)>JM  (fur  Model  7(>7  series 
airplanes);  as  applicable 

1 1)  The  incorporation  by  reference  of 
Boeing  Alert  .Servue  Bulletin  747-1  lA20!i2. 
Revision  1.  dated  August  ,i.  UIM'I.  and  Boeing 
Alert  .Servue  Bulletin  71.7-11  AOOtl . 
Revision  1.  dated  August  12    I'W't.  is 
approved  l)\  the  Uirei  tor  of  the  Federal 
Register  in  ai  cordani  e  with  S  l'  SC.   'j.")2(a) 
and  1  CI'R  part  .t1 

(2)  The  incorjioratifin  by  reference  of 
Boeing  Alert  .Service  Bulletin  747-11  A20.52. 
dated  Septemb«!r  11,  l'J')7.  and  Hoeing  .Alert 
.Servii  e  Bulletin  7H7-1  I.AOO.II.  dated 
September  1 1.  1<»<)7.  was  approved 
previouslv  bv  the  Director  of  the  Federal 
Register  as  of  Mav   1.  l<»')H((i)FR  1HH17. 
April  Ih,  1<)^»H) 

(1)  (Copies  may  be  obtained  from  Boeing 
(iommercial  .Airplane  (Jroup.  PC)   Box  3707. 
.Seattle.  Washington  '^H124-2207   Copies  may 
be  inspected  at  the  F.A.A.  Transport  .Airplane 
Directorate.  IfiOI  l.ind  .Avenue.  SW  .  Renton, 
Washington,  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street,  NW.,  suite 
7(M),  Washington.  IX :. 

Effective  Date 

(|)  'This  amendment  becomes  effeitive  un 
luly  6.  2000 

Issued  in  Renton,  Washington,  on  May  2:1. 
2000 

Donald  I..  RigK'"' 

A<  tin^  MandifiT.  I'mnsfxirt  Airplane 
Directorate.  Aircraft  Certification  Sen'ice 
IFR  Dim     00-1  )447  Filed  =i-tl-0(»,  8  45  am| 
BILUNG  CODE  4910-13-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  99-NM-343-AD:  Amendment 
39-11757;  AD  2000-11-09] 

RIN2120-AA64 

Airworthiness  Directives;  Airbus  Model 
A319,  A320,  and  A321  Series  Airplanes 

AGENCY:  Federal  .Aviatinn 
.Administration,  DOT 

action:  Final  rule. 


SUMMARY:  This  amendment  adopts  a 
nt'w  airvv()rthin»?.ss  dir«H:tiv('  (AD), 
applicable  to  certain  Airbus  Model 


.A:n9,  A.320,  and  A321  series  airplanes, 
that  requires  repetitive  inspections  of 
the  sliding  tube  subassembly  on  the 
main  landing  gear  (MLG)  to  detect 
cracks,  and  replacement  of  a  cracked 
subassembly  with  a  nevy  subassembly 
This  amendment  also  eventually 
requires  a  more  extensive,  one-time 
inspection  of  the  same  area  and 
corrective  actions,  if  necessary';  which 
terminat(?s  the  repetitive  inspections. 
This  amendment  is  prompted  by 
issuance  of  mandator)'  continuing 
airworthiness  information  by  a  foreign 
civil  airworthiness  authority.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  cracking  of  the  MLG 
sliding  tube  subassembly,  which  could 
result  in  collapse  of  the  MLG. 

DATES:  Effective  )uly  6.  2000. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  |uly  6,  2000. 
ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Airbus  Industrie,  1  Rond  Point 
Maurice  Bellonte,  31707  Blagnac  Gedex, 
France.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  SVV..  Renton. 
Washington:  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Norman  B.  Martenson.  Manager, 
International  Branch.  ANM-llB,  FAA. 
Transport  Airplane  Directorate.  1601 
Lind  Avenue.  SW..  Renton.  Washington 
98055-4056:  telephone  (425)  227-2110; 
fax  (425)  227-1149. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Airbus 
Model  A319.  A320.  and  A321  series 
airplanes  was  published  in  the  Federal 
Register  on  February  15.  2000  (65  FR 
7465).  That  action  proposed  to  require 
repetitive  inspections  of  the  sliding  tube 
subassembly  on  the  main  landing  gear 
(MLG)  to  detect  cracks,  and  replacement 
of  a  cracked  subassembly  with  a  new 
subassembly.  That  action  also  proposed 
to  eventually  require  a  more  extensive, 
one-time  inspection  of  the  same  area 
and  corrective  actions,  if  necessary; 
which  would  terminate  the  repetitive 
inspections. 

Comments  Received 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 


consideration  has  been  given  to  the 
comments  received. 

Previous  Inspections  of  MLG  Sliding 
Tubes 

Two  commenters  request  that  the 
applicability  of  the  proposed  AD  be 
revised  to  exclude  airplanes  on  which 
certain  conditions  regarding  the  MLG 
sliding  tubes  are  met.  Specifically,  the 
commenters  request  that  airplanes  be 
excluded  if  it  can  be  determined  that  (1) 
the  MLG  sliding  tubes  have  never  been 
removed;  (2)  a  magnetic  particle  non- 
destructive test  (NDT2)  inspection  has 
never  been  accomplished  on  the 
installed  MLG  sliding  tubes;  or,  (3)  an 
NDT2  inspection  has  been 
accomplished  on  the  installed  MLG 
sliding  tubes  only  after  removal  of 
attaching  hardware  and  bushings.  One 
commenter  states  that,  contrary  to  the 
assertion  in  the  proposed  AD  that  these 
conditions  cannot  be  easily  determined, 
each  operator  is  required  to  track  such 
information  for  its  airplanes.  The 
commenter  notes  that,  since  an  MLG 
sliding  tube  is  a  safe  life-limited  item, 
operators  are  required  to  maintain 
complete  records  of  maintenance  and 
overhaul.  And.  since  the  NDT2 
inspection  can  be  performed  only  in  a 
shop  environment,  there  should  be  no 
concern  that  such  an  inspection  could 
have  occurred  "on-wing,"  witKbut 
generation  of  proper  maintenance 
records. 

The  FAA  acknowledges  that  operators 
are  required  to  maintain  status  records 
for  each  safe  life-limited  part  with 
regard  to  the  life  limits  of  that  part,  i.e.. 
hours  or  cycles  of  operation.  However, 
not  all  operators  maintain  complete 
maintenance  records  for  the  life  of  the 
part,  and  such  records  would  be 
necessary  in  order  to  make  a  definitive 
determination  of  the  conditions  defined 
above.  The  FAA  has  no  objection  to 
revising  the  applicability  of  the  AD  to 
exclude  those  airplanes  on  which  one  of 
these  conditions  can  be  definitively 
shown.  The  FAA  has  revised  the 
applicability  accordingly,  and  has 
added  a  "NOTE"  to  the  final  rule  to 
specifv'  that  complete  maintenance 
records  are  considered  necessary  in 
order  to  determine  whether  one  of  the 
above  conditions  has  been  met. 

Exemption  from  Requirements  of  AD 

One  commenter,  an  operator,  states 
that  its  airplanes  have  never  been 
subjected  to  an  NDT2  inspection  (as 
referenced  in  Airbus  Service  Bulletin 
A320-32-1189,  dated  December  23, 
1998),  and  hence  are  exempt  from  the 
repetitive  inspections  required  by  the 
proposed  AD. 


The  FAA  considers  that  reiteration  of 
the  requirements  of  the  specified 
applicability  of  the  proposed  AD  is 
necessary.  The  commenter  is  referring  to 
a  determination  that  an  NDT2 
inspection  has  never  been  accomplished 
[as  described  in  condition  (2)  above)  on 
its  airplanes.  All  operators  should  be 
aware  that  the  applicability  of  this  AD 
(or  any  other  AD)  takes  precedence  over 
the  effectivity  listed  in  the  referenced 
service  bulletin.  The  exemption 
declared  by  the  commenter,  based  on 
the  information  in  the  service  bulletin, 
was  NOT  included  in  the  applicability 
of  the  proposed  AD.  for  reasons 
described  in  the  "Differences"  section  of 
the  preamble  of  the  proposed  AD. 
Therefore,  the  commenter  was  indeed 
subject  to  the  requirements  of  the  AD 
with  the  applicability  as  proposed. 
However,  since  the  applicability  of  the 
final  rule  has  been  revised,  as  discussed 
above,  the  commenter  may  now 
reevaluate  its  determination  of  affected 
airplanes  based  on  the  applicability 
specified  in  the  final  rule. 

Revision  to  Applicability  of  AD 

One  commenter  states  that  the 
applicability  of  the  proposed  AD  is 
confusing,  and  suggests  that  it  be 
revised  to  include  airplanes  "only  if  the 
initial  issue  of  Messier-Dowtv  SB  200- 
32-250  has  been  accomplished.  '  (The 
original  Messier-Dowiy  service  bulletin 
called  for  an  NDT2  inspection  without 
specif\'ing  removal  of  the  jacking  dome 
bushings.  If  the  jacking  dome  bushings 
were  not  removed,  high  temperature 
damage  could  have  occurred  to  the  MLG 
bore  and  bushings.)  The  commenter 
states  that  Airbus  Service  Bulletin 
A320-32-1189,  dated  December  23, 
1998,  was  issued  to  alert  operators  of 
potential  cracking  that  can  occur  if  the 
NDT2  inspection  procedures  in  the 
original  Messier-Dowty  service  bulletin 
were  used. 

The  FAA  does  not  concur  with 
limiting  the  applicability  as  suggested, 
due  to  potential  difficulties  in 
determining  the  complete  inspection 
history  of  installed  MLG  sliding  tubes, 
as  described  previously.  However,  the 
FAA  has  determined  that  an  inadvertent 
error  in  the  proposed  applicability  may 
have  created  confusion.  The 
applicability  of  the  proposed  AD 
includes  airplanes  ".  .  .  except  those  on 
which  Airbus  Service  Bulletin  A320- 
32-1189.  dated  December  23.  1998.  has 
not  been  accomplished."  Since  the 
actions  described  in  Airbus  Service 
Bulletin  A320-32-1189  are  actually 
required  by  this  AD.  the  FAA's  intent  in 
the  proposed  applicability  was  to 
exclude  airplanes  on  which  all  actions 
described  in  Service  Bulletin  A320-32- 


1189  have  been  accomplished. 
Therefore,  the  FAA  has  determined  that 
the  applicability  should  have  read  ".   .   . 
except  those  on  which  Airbus  Service 
Bulletin  A320-32-1189,  dated 
December  23,  1998,  has  been 
accomplished."  The  final  rule  has  been 
revised  accordingly. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  change 
described  previously.  The  FAA  has 
determined  that  this  change  will  neither 
increase  the  economic  burden  on  any 
operator  nor  increase  the  scope  of  the 
AD. 

Cost  Impact 

The  FAA  estimates  that  179  airplanes 
of  U.S.  registry  will  be  affected  bv  this 
AD. 

It  will  take  approximately  1  work 
hour  per  airplane  to  accomplish  the 
required  "Part  A"  (repetitive) 
inspection,  at  an  average  labor  rate  of 
S60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  the  "Part  A" 
(repetitive)  inspection  on  U.S.  operators 
is  estimated  to  be  S10,740.  or  S60  per 
airplane,  per  inspection  cycle. 

It  will  take  approximately  6  work 
hours  per  airplane  to  accomplish  the 
required  "Part  B"  (one-time)  inspection, 
at  an  average  labor  rate  of  S60  per  work 
hour.  Based  on  these  figures,  the  cost 
impact  of  the  "Part  B"  (one-time) 
inspection  on  U.S.  operators  is 
estimated  to  be  564,440,  or  S360  per 
airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulator^'  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,'Februarv  26.  1979);  and  (3) 
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will  not  have  a  .significant  nciinomic 
impact,  positivi!  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulator\- 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft.  Aviation 
safety.  Incorporation  by  referenc:e. 
Safety 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  bv  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  (IFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authoriry:  4')  V  S  C    10«(r).  401  It.  44701 

139.13    [Amended] 

2.  Section  39  13  is  amended  bv 
adding  the  following  new  airworthiness 
directive: 

2000-11-09  Airbus:  Amendment  iq-llTS? 
l)o(  kft  '(4-NM-.14:i-AU 
Ap;;/;rab;7/fy  Model  A.UW,  A  tJO.  hikI 
A321  series  airplanes.  nianiifHi  tiirer  seruil 
numbers  throll^h  ()87'>  hk  lusive.  i  ertifii  alfil 
in  any  i  att^gorv,  exi  ept  those  on  whii  h 
Airbus  Servue  Hulletin  A,)2()- iJ- 1  1  H't 
dated  l)e<:eniber  23.  1998,  has  tiei'ii 
accomplished;  and  except  those  on  vvIik  li  it 
c.in  be  shown  that  one  of  the  following 
conditions  has  l)eeii  met  (also  sec  NO  IK  1| 

(1)  The  main  landing  ^ear  |M1.(  i|  shdinn 
tubes  have  iieviT  been  reinmeil  troni  ihi' 
airplane; 

(2)  A  magnetu  partu  !»•  iion-deslru(  tive  test 
(NDT2)  inspiM  timi  b.is  never  been 
aciomplisheii  on  anv  of  the  Ml.(,  sliiliiii; 
tul)es  inst.ilied  mi  the  airplane,  or 

l.'i]  If  an  NDl'i:  iiispe(  lion  has  been 
ai  complished  on  anv  of  ttie  MI,( ,  sIkIiuu 
tubes  instiilled  on  the  airfdane,  il  v\a^ 
accomplished  onl\  .itter  reiiinval  n\  iht^ 
atta(.hinj4  hardwari-  ami  buslunns 

Note  1:  Operators  should  note  Ih.il 
I  omplete  mamtenam  e  records  tor  thf  lifi'  ol 
eai:h  Ml.O  sliding  lube  are  nei  essarv  in  order 
to  make  a  definitive  determmalmn  nt 
whether  anv  i  ondilion  spec  died  m  liie 
.Xpplii  ability  of  the  .\D  hris  been  mrl 

Note  2:  Ibis  ,\1)  .ipplies  tu  imi  h  iiirpl.iiif 
identified  in  the  pi>'(  cdiii^  .ippln  ,ibilil\ 
provision,  re^anlless  of  vvhelher  il  h.is  been 


otherwise  modified,  altered,  or  repaired  in 
the  area  siil)|e<  I  to  the  re<)uirements  of  this 
.M)   For  airplanes  that  have  been  modified, 
altered,  or  repaireii  so  that  the  performance 
of  the  rwpiirements  of  this  .Ml  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliam  e  in 
a<  (  ordani  e  with  paragraph  (i  )  of  this  .Ml 
Ihe  request  should  in(  hide  an  assessment  of 
the  effiw  t  of  Ihe  modifii  ation.  alteration,  or 
repair  on  tlie  unsafe  <  ondilion  addressed  by 
tins  .AU;  and.  it  the  unsafe  i ondilion  tias  not 
Iwen  eliminated.  Ihe  request  shoulii  in(  hide 
spH<:iric  proposed  actions  to  address  it 

Comphum  e  Ke<iuired  as  indli  ateii,  unless 
accomplished  previousiv 

To  prevent  i  rai  killK  of  the  sliding  tube 
Mihas-,embl\  of  the  mam  landing  gear  (.Ml,{,). 
wbic  h  I  ould  result  in  (  ollapse  of  the  MLtJ. 
ai  1  omplish  Ihf  following; 

Inspections 

lal  Within  .=iOO  flighl  hours  after  the 
effei  live  date  of  this  .M),  perform  a  detailed 
visual  inspe(  tion  lo  dete(  t  (  ra(  king  ol  the 
left-h.ind  and  righl-h<irid  Ml.Ci  sliding  lube 
subassemblies,  in  a((  ordani  e  with  paragraph 
2.B  ( 1 1  of  the  \i.  (  omplishment  Instrui  tions  of 
Airbus  .Servii  e  Bulletin  .^:^2l^-;^2-l  189. 
ilated  Ue(emt)er  2  1.  1998. 

(1 1  If  no  I  rai  k  is  found,  repeal  the 
inspei  tion  at  intervals  not  lo  exi  eed  500 
(light  hours,  until  the  requirHmeiits  of 
paragraph  (b)  ol  this  .M)  tiave  been 
accomplished 

(2)  If  any  c  rack  is  found,  prior  to  further 
flight,  replace  the  sliding  tube  subassembly 
with  a  new  subassembly,  in  ai  (ordani  e  with 
the  servii  e  bulletin   Thereafter,  repndt  the 
mspei  tion  at  intervals  not  lo  e\i  eed  500 
(light  hours,  until  Ihf  requirements  of 
paragraph  (hi  of  this  .M)  have  b^-en 
ai  i.omplished 

Note  3:  hor  the  purpose.s  of  this  .Ml.  a 
detailed  visual  inspei  tion  is  defined  as;  "an 
intensive  visual  evaminalion  ot  a  specific 
strui  tural  area,  system,  installation,  or 
assembly  to  detei  t  damage,  (ailure,  or 
irregularity   .Available  lighting  is  normallv 
siqiplemenled  with  a  direc  t  sonn  v  of  good 
lighting  at  intensity  deemed  ap[)ropriate  bv 
lh>-  inspei  lor   bispt'i  lion  aids  sik  h  as  mirror 
magnitymg  lenses,  eii  .  may  be  used   Surfai  e 
I  leaning  ,ind  el.iborate  ai  i  ess  proi  eilur>"s 
may  \><'  reqii,red 

(hi  Uilbin  1')  month.s  after  the  effective 
liale  ol  this  ,M)   Remove  the  |a(  king  doine. 
the  stop  washer,  the  lac  king  dome  bushing. 
and  Ihe  ha^n^•s^  supports,  and  pertorm 
detailed  v  isii.il  i  lis  pel  lions  lo  delei  t 
disi  repani  les  (iiu  hiding  i  rai  king  ot  the  left 
,ind  right  Ml.l.  sliding  tube  subassemblies, 
and  overheat  damage  of  the  |ai  king  dome 
bushing),  in  ai  cordani  e  with  paragraph 
1  H  (21  of  the  All  omplishment  Instructions  of 
.■\ir()us  .Servii  e  Bulletin  .X  120-  t2-118M 
dated  1)h<  i-mber  2  f.  199H    .Xi  i  omplishment 
of  the  requirements  ot  Ibis  paragraph 
1  onstilutes  lermiiialing  ai  lion  (or  the 
H'tjuirements  of  par.igr.ipb  (a)  of  this  AD. 

1  I )  If  no  disi  rt'p.iiH  V  IS  (ound.  prior  to 
(urtlier  (light,  install  ,i  new  stoji  washer  and 


jacking  dome  bushing,  in  accordance  with 
the  servile  bulletin   No  further  action  is 
required  by  this  .M) 

(2)  If  any  discrepancv  is  found,  prior  to 
further  flight,  repair  in  accordance  with  a 
method  approved  by  Ihe  Manager. 
International  Branch.  .ANM-llb.  F.A.A. 
Transport  .Airplane  lOirei  lorate.  or  the 
Direction  Oenerale  de  r,\viation  Civile 
(IX;.AC)  (or  its  delegated  agent).  For  a  repair 
method  lo  be  approved  by  the  Manager. 
International  Branch.  ,AN'M-116.  as  required 
by  this  paragraph,  the  Manager's  approval 
letter  must  specifii  ally  reference  this  AD. 

Alternative  Methods  of  Compliance 

(i  I  .\n  alternative  method  of  compliance  or 
adjustment  of  the  i  omplianie  time  that 
provides  an  aci  eptable  level  of  safety  may  be 
used  if  approved  by  the  Manager. 
International  Branch.  .ANM-116  Operators 
.shall  submit  their  requests  through  an 
appropriate  V.\.\  Principal  Maintenani  e 
Inspei  tor,  who  may  add  comments  and  then 
send  it  to  the  Manager.  International  Branch. 
ANM-llh 

Note  4:  Information  i  onceniing  the 
existeni  e  of  approved  alternative  methods  of 
compliant  e  with  this  .M).  if  any.  may  be 
obtained  from  the  International  Brant  h. 
ANM-lUi 

Special  Flighl  Permits 

Idl  .Special  Hight  permits  may  be  issued  in 
act  ordant  e  with  sections  21  197  and  21  199 
of  the  Fed(»ral  -Aviation  Regulations  (14  CFR 
21  197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  .AD 
can  be  accomplished 

Incorporation  by  Reference 

le)  Kxcept  as  required  by  paragraph  (b)(2). 
the  ai  tions  shall  be  done  in  aicordance  with 
Airbus  Service  Bulletin  A320-32-1189. 
dated  December  2,3,  1998.  This  ini  orporation 
by  referent  e  was  a[)proved  \i\  Ihe  Direi  tor  of 
the  Federal  Register  in  ai  cordani;e  with  5 
r  SC   552(a)  and  1  CFR  part  51.  Oipies  may 
be  obtained  from  Airbus  Industrie.  1  Rond 
Point  Maurice  Bellonte.  31707  Blagnac 
('etiex.  France  Copies  may  l)e  inspected  at 
the  F.A.\.  I  ransport  .Airplane  Directorate. 
1601  l.ind  .Avenue.  SVV..  Renlon. 
Washington,  or  at  the  Office  of  the  Fetferal 
Register.  800  North  Capitol  Street.  NW  .  suite 
700.  Washington.  IX: 

Note  5:  Ihe  su()jei  t  of  this  AD  is  adilressed 
m  Freni  h  airworthiness  direi  tive  1999-358- 
137(B)  Rl.  dalfd  Otlot)er  20.  1999. 

((")  This  amemlment  becomes  effective  on 
lulv  (.  200(1 

Issued  m  Renlon.  Washington,  tin  May  23, 
2000 

Donald  L.  Riggin. 

Acting  Manaiicr.  Transport  Airplane 

DirtH  tomtf.  Aircraft  Cprtifirntum  Hfni'f 
IFR  Dot    00-1344b  Filed  5-31-00;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  99-CE-S1-AD;  Amendment  39- 
11752:  AD  2000-11-04] 

RIN  2120-AA64 

Airworthiness  Directives;  Commander 
Aircraft  Company  Model  114TC 
Airplanes 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule:  request  for 
comments. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  certain  Commander  Aircraft 
Company  (Commander)  Model  114TC 
airplanes.  This  AD  requires  you  to 
replace  the  existing  Aeroquip  V-band 
exhaust  clamp  with  a  new  clamp  of 
improved  design.  This  AD  is  the  result 
of  reports  of  this  clamp  failing  on  4  of 
the  affected  airplanes.  This  clamp 
attaches  the  exhaust  stack  to  the 
turbocharger.  The  actions  specified  in 
this  AD  are  intended  to  prevent  the 
exhaust  stack  from  detaching  from  the 
turbocharger  due  to  failure  of  the  V- 
band  exhaust  clamp.  This  could  result 
in  the  release  of  high  temperature  gases 
inside  the  engine  compartment  with  a 
consequent  airplane  cabin  fire. 
DATES:  This  AD  becomes  effective  on 
June  23,  2000. 

The  Director  of  the  Federal  Register 
approved  the  incorporation  by  reference 
of  certain  publications  listed  in  the 
regulation  as  of  June  23,  2000. 

The  Federal  Aviation  Administration 
(FAA)  must  receive  any  comments  on 
this  rule  on  or  before  July  28,  2000. 
ADDRESSES:  Submit  comments  in 
triplicate  to  FAA,  Central  Region.  Office 
of  the  Regional  Counsel,  Attention: 
Rules  Docket  No.  99-CE-81-AD,  901 
Locust,  Room  506,  Kansas  City. 
Missouri  64106. 

You  may  get  the  service  information 
referenced  in  this  AD  from  the 
Commander  Aircraft  Company,  Wiley 
Post  Airport  Hangar  8,  7200  NW  63rd 
Street,  Bethany,  Oklahoma  73008: 
telephone:  (405)  495-8080;  facsimile: 
(405)  495-8383.  You  may  examine  this 
information  at  FAA,  Central  Region. 
Office  of  the  Regional  Counsel. 
Attention:  Rules  Docket  No.  99-CE-81- 
AD.  901  Locust,  Room  506,  Kansas  City, 
Missouri  64106;  or  at  the  Office  of  the 
Federal  Register.  800  North  Capitol 
Street.  NW.  suite  700.  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Alma  Ramirez-Hodge,  Aerospace 


Engineer,  Airplane  Certification  Office, 
FAA,  2601  Meacham  Boulevard,  Fort 
Worth,  Texas  76137;  telephone:  (817) 
222-5147;  facsimile:  (817)  222-5960. 
SUPPLEMENTARY  INFORMATION: 

Discussion 

What  events  have  caused  this  AD? 
The  FAA  has  received  four  reports  of 
failure  of  the  Aeroquip  V-band  exhaust 
clamp  (Aeroquip  part  number  00624- 
55677-340M  or  Lvcoming  alternate  part 
number  40D21162-340M)  on 
Commander  Aircraft  Company  Model 
114TC  airplanes.  The  V-band  exhaust 
clamp  attaches  the  exhaust  stack  to  the 
turbocharger. 

What  are  the  consequences  if  the 
condition  is  not  corrected?  The  exhaust 
stack  detaching  from  the  turbocharger 
could  result  in  the  release  of  high 
temperatiue  gases  inside  the  engine 
compartment  with  a  consequent 
airplane  cabin  fire. 

Relevant  Service  Information 

Is  there  service  information  that 
applies  to  this  subject?  Commander 
Aircraft  Company  has  issued  Service 
Bulletin  No.  SB-il4-33A.  dated  Mav  9, 
2000. 

What  are  the  provisions  of  this  service 
bulletin?  The  service  bulletin  includes 
procedures  for  replacing  the  Aeroquip 
V-band  exhaust  clamp  (Aeroquip  part 
number  00624-55677-340M  or 
Lycoming  alternate  part  number 
40D21162-340M)  with  a  part  of 
improved  design  (Aeroquip  part  number 
NH1009399-10). 

The  FAA's  Determination  and  an 
Explanation  of  the  Provisions  of  the  AD 

What  has  FAA  decided?  After 
examining  the  circumstances  and 
reviewing  all  available  information 
related  to  the  incidents  described  above, 
including  the  relevant  service 
information,  FAA  has  determined  that: 
— The  above-referenced  unsafe 
condition  exists  or  could  develop  on 
other  Commander  Model  114TC 
airplanes  of  the  same  type  design; 
— The  actions  specified  in  the 
previously-referenced  service 
information  should  be  accomplished 
on  the  affected  airplanes;  and 
— AD  action  should  be  taken  in  order  to 
prevent  the  exhaust  stack  from 
detaching  from  the  turbocharger  due 
to  failure  of  the  V-band  exhaust 
clamp.  This  could  result  in  the  release 
of  high  temperatiu^  gases  inside  the 
engine  compartment  with  a 
consequent  airplane  cabin  fire. 
What  does  this  AD  require?  This  AD 
requires  you  to  accomplish  the  actions 
in  Commander  Aircraft  Company 


Ser\-ice  Bulletin  No.  SB-114-33A.  dated 
May  9,  2000. 

Will  I  have  the  opportunity-  to 
comment  prior  to  the  issuance  of  the 
rule?  Because  the  unsafe  condition 
described  in  this  document  could  result 
in  the  release  of  high  temperature  gases 
inside  the  engine  compartment.  FAA 
finds  that  notice  and  opportunity  for 
public  prior  comment  are  impracticable. 
Therefore,  good  cause  exists  for  making 
this  amendment  effective  in  less  than  30 
days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  bv 
notice  and  opportunity  for  public 
comment,  FAA  invites  comments  on 
this  rule.  You  may  submit  whatever 
written  data,  views,  or  arguments  vou 
choose.  You  need  to  include  the  rules 
docket  number  and  submit  your 
comments  in  triplicate  to  the  address 
specified  under  the  caption  ADDRESSES. 
The  FAA  will  consider  all  comments 
received  on  or  before  the  closing  date. 
We  may  amend  this  rule  in  light  of 
comments  received.  Factual  information 
that  supports  your  ideas  and  suggestions 
is  extremely  helpful  in  evaluating  the 
effectiveness  of  the  AD  action  and 
determining  whether  we  need  to  take 
additional  rulemaking  action. 

The  FAA  is  re-examining  the  writing 
style  we  currentlv  use  in  regulatory 
documents,  in  response  to  the 
Presidential  memorandum  of  June  1 , 
1998.  That  memorandum  requires 
federal  agencies  to  communicate  more 
clearly  with  the  public.  We  are 
interested  in  your  comments  on  whether 
the  style  of  this  document  is  clearer,  and 
any  other  suggestions  you  might  have  to 
improve  the  clarity  of  FAA 
communications  that  affect  you.  You 
can  get  more  information  about  the 
Presidential  memorandum  and  the  plain 
language  initiative  at  http:// 
wvvfw.plainlanguage.gov. 

The  FAA  specifically  invites 
comments  on  the  overall  regulatorv'. 
economic,  enviroiunental,  and  energy- 
aspects  of  the  rule  that  might  suggest  a 
need  to  modify  the  rule.  You  may 
examine  all  comments  we  receive  before 
and  after  the  closing  date  of  the  rule  in 
the  Rules  Docket.  We  will  file  a  report 
in  the  Rules  Docket  that  summarizes 
each  FAA  contact  with  the  public  that 
concerns  the  substantive  parts  of  this 
AD. 

If  you  want  us  to  acknowledge  the 
receipt  of  your  comments,  you  must 
include  a  self-addressed,  stamped 
postcard.  On  the  postcard,  write 
"Comments  to  Docket  No.  99-CE-81- 
AD."  We  will  date  stamp  and  mail  the 
postcard  back  to  you. 
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Ri^gulatory  Impact 

These  regulation.s  will  not  have  a 
substantial  direct  effect  on  the  States,  on 
the  relationship  between  the  national 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore.  FAA 
has  determined  that  this  final  rule  does 
not  have  federalism  implicaficms  under 
Executive  Order  13132 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediatelv  to 
t:()rret:t  an  unsafe  condition  in  aircraft, 
and  is  not  a  significant  regulatory  action 
under  Executive  Order  1286H.  It  has 
been  determined  further  that  this  af:tion 
involves  an  emergtuicy  regulation  under 
DOT  Regulaforv  Policies  and  Prixredures 
(44  FR  11034.  February  2t).  1Q79).  If  it 
is  determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 


Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket 
(otherwise,  an  evaluation  is  not 
required)  A  copy  of  it,  if  filed,  may  be 
obtained  from  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  C'.FR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1   The  authority  citatir)n  for  part  39 
(  nntinues  to  read  as  follows: 

Authority:  49  CSC.  ItWilg).  4011  t.  44  701 


§39.13    [AnwndMl] 

2.  FAA  amends  Section  39.13  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

200O-11-04     Commander  Aircraft 
Company:  .Amendment  39-11752: 
Docket  No  99-(:;E-81-AD 

(a)  iVhat  airplanfs  are  affected  by  this  AD? 
Model  114TC"  airplanes,  serial  numbers 
20001  ihrouRh  20027.  (  ertificated  in  any 
categon,- 

(b)  W'tio  must  comply  with  this  AD? 
.Anyone  who  wishes  to  operate  any  of  the 
above  airplanes  on  the  l'  S  Register  must 
(.omplv  with  this  AD. 

((.)  What  problem  does  this  AD  address'' 
The  actions  required  by  this  ,AD  are  intended 
to  prevent  the  exhausi  stac.k  from  detaching 
from  the  lurbucharger  due  to  failur'  of  the  \- 
band  exhaust  clamp  This  could  result  in  the 
release  of  high  temperature  gases  inside  the 
engine  compartment  with  a  consequent 
airplane  (  ahin  fire. 

(dl  Whnt  ai  tions  must  I  accomplish  to 
address  this  problem''  To  address  this 
problem,  you  must  at.complish  the  following: 


Action 


(1)  Replace  the  Aeroquip  V-band  exhaust 
clamp  (Aeroquip  part  number  00624-55677- 
340M  or  Lycoming  alternate  part  numt>er 
40021162-3401^)  with  a  part  ot  improved 
design  (Aeroquip  pari  number  NH 1009399- 
10) 

(2)  Do   NOT    install   an   Aeroquip   Vband   ex 
haust  clamp  (Aeroquip  part  nurntier  00624- 
55677-340M     or    Lycoming    alternate     part 
number   40D21 162-340M)   on   any   aflected 
airplane 


Compliance  time 


Procedures 


Accomplish  this  action  within  the  next  25 
tiours  time-in-service  after  June  23  2000 
(the  effective  dale  of  this  AD. 


As  of  June  23,  2000  (the  effective  date  of  this 

AD) 


Perform  this  action  in  accordance  with  the 
ACCOf^PLISHMENT  INSTRUCTIONS  sec- 
tion of  commander  Aircraft  Company  Serv- 
ice Bulletin  No  SB-114-33A,  dated  h^ay  9. 
2000. 

Not  applicable 


|e|  t.Vjri  / 1  t)(;i/i/v   \\  ilh  Ihi-.  AI  >  in  ini\  nthrr 
wav'  You  niHV  use  ,ui  .illern.itn  e  method  nt 
idinpliani  e  or  ad|iist  the  i  ompliani  e  time  il 

(1)  Your  .ilteni.ilivf  ini'ttinii  ul  i  iimpli,in<  •• 
provides  iin  equivali-nl  level  of  s.itetv    ailil 

(2)  I'be  M.iihiner.  lurt  Worth  .■Virpl.uie 
(!er1lfii  .ilioii  ()tfii  e,  .ip(iruves  your 
iilteriialive   .Submit  \iiur  rfi|ii('-,t  llirough  .in 
VW  I'rini  iprtl  M.iinli'ii.ini  >•  liispt-i  tor   v\tio 
may  adil  <  mnnn'iits  ,md  then  snid  it  to  the 
Manager 

Note:   rills  .\l)  applies  to  ck  li  .iirpl.iiif 
idenlifieii  in  piiragr.ipb  |,i|  ol  this  .\1), 
rt'gariiU'ss  nl  whetln'r  it  has  bfcn  moihflcd 
altered,  or  rep.iired  iii  the  are.i  sul)|e<  I  lo  the 
rei|uireiiieiits  of  this  .M)   For  .urpliini-s  tli.it 
have  lieeii  modiliiMl,  .iltiTfd.  or  n-paireil  so 
th.il  the  perform. nice  ot  the  renuiremciits  ol 
this  ,M)  is  a f fee  ted.  the  owner/oper.itor  must 
request  .ipproval  tor  an  alternative  method  nl 
compliani  e  m  .u  i  ordaiii  e  with  paragr,i|ih  [<•] 
of  this  .\I)    i'he  re<|uest  should  iiii  hide  ,ui 
assessment  of  the  eflei  t  of  ttle  mo<iific  allot, 
.ilteration.  or  repair  on  the  uns.ile  i  oiulition 
addresseii  by  this  .Xl),  .itid    it  you  h.ive  !iot 
eliminated  the  uils.ite  i  onditioii    spec  ihi 
ai  tioiis  you  propose  to  .iddress  it 

(0  IV/iere  (  o/i  /  i;e(  intornuitioii  (i/)(iuf  (iru 
already  approveii  altennitive  methoiis  ol 
compliance' l'.i.ti]\in\  the  Kort  VVortfi  .^l^plalle 
Certification  Office.  2h01  Meai  ham 
Boulevard.  Kort  Worth,  Texas  7»il>l:i -Ol'SO, 


telephone    (H  1 :")  222-")147,  la(  simile    |H17| 
222-')'lf.() 

(g)  lV7i(jf  it  I  need  to  fh  the  airplane  lo 
iiniilhrr  loi  ation  to  comply  n  ith  this  AD''  The 
b .\A  can  issue  a  special  flight  permit  under 
sections  21.197  and  21  199  of  the  Federal 
.•\viation  Regulations  (14  CFR  21   197  and 
21  19'))  to  operate  your  airplane  to  a  location 
u  her>'  \Mii  I  ,m  .!( I  om()lis)i  the  requirements 
ul  this  AD 

(111  Are  any  senu  »■  btillrtins  incorporated 
mil'  this  AD  by  relerenie'  .\(  tions  required 
bv  this  .M)  must  t)e  done  in  aci  ordani  e  with 
(iommantier  .\iri  raft  (^ompaiu  .Service 
HuUeliii  .No   SH-1 14  - 1  (A,  dated  May  9. 
2000    The  Diret  lor  of  the  Federal  Register 
.ifiproveii  this  incorporation  by  reference 
under  ■)  ll.S.C.  S.=i2(a)  and  1  CIFR  part  51    You 
m.iy  gel  copies  from  the  Commander  .^lrt  raft 
(Company,  Wiley  Post  .Airport  Hangar  H,  7200 
NW  (.  trd  Street.  Bethany.  Oklahoma  7.1008 
*!  on  iiiii\  look  at  copies  al  F.X.^,  Central 
Region,  Offii  e  of  the  Regional  Counsel.  901 
l^o(  list.  Room  .")()»>.  Kansas  ("ity.  Missouri,  or 
at  the  Offii  e  of  tlie  Federal  Register,  800 
North  Capitol  Street,  NW,  suite  700. 
Wastimgton,  IX. 

(ij  U/ien  does  this  amendment  become 
ellri  live  'This  amendment  bee  omes  effeitive 
on  hine  2,t.  2000 


issued  in  Kansas  City.  Missouri,  on  May 
22.  2000. 

Marvin  R.  Nuss, 

At  tinif  Manaiier.  Small  Airplane  Directorate. 
.■\m  raft  Certifu  ation  Service 
|FR  Doc    00-13444  Filed  5-31-00:  8:45  am| 
BILUNG  CODE  4910-13-P 


DEPARTMENT  OF  COMMERCE 
Bureau  of  Export  Administration 

15  CFR  Part  760 

[Docket  No.  0004241 1 1  -01 1 1  -01  ] 

RIN  0694-AA1 1 

Restrictive  Trade  Practices  or  Boycotts 

agency:  Bureau  of  Export 
Administration.  Commerce. 
ACTION:  Final  rule. 


SUMMARY:  The  Bureau  of  Export 
Administration  is  amending  the  Export 
Administration  Regulations  (EAR)  to 
make  certain  editorial  revisions  and 


clarifications  to  the  antiboycott 

provisions  of  the  EAR. 

DATES:  This  rule  is  effective  June  1 . 

2000. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  A.  Diamond.  Director. 
Compliance  Policy  Division.  Office  of 
Antiboycott  Compliance.  Bureau  of 
Export  Administration.  Telephone: 
(202)482-2381. 

SUPPLEMENTARY  INFORMATION:  The 
Bureau  of  Export  Administration's 
(BXA)  Office  of  Antiboycott  Compliance 
is  responsible  for  the  enforcement  of  the 
antiboycott  provisions  of  the  Export 
Administration  Act  (the  Act),  as 
amended.  The  Act  encourages,  and  in 
some  cases  requires.  U.S.  persons  to 
refuse  to  participate  in  foreign  boycotts 
that  the  United  States  does  not  sanction. 
U.S.  persons  are  also  required  to  report 
receipt  of  boycott-related  requests.  The 
antiboycott  provisions  of  the  Act  are 
implemented  in  part  760  of  the  Export 
Administration  Regulations  (EAR). 
Examples  accompany  the  text  of  the 
regulations  to  aid  in  their  interpretation. 

The  antiboycott  provisions  of  the  EAR 
became  effective  on  January  18.  1978 
and  provided  for  a  six-month  grace 
period  ending  June  21.  1978.  when 
enforcement  of  certain  of  the  sections  of 
the  regulations  commenced.  The 
purpose  of  the  delayed  effective  date, 
which  was  provided  by  Section 
4A(a)(2)(B)  of  the  Export  Administration 
Act  of  1977,  as  amended,  was  to  allow 
the  regulated  public  time  to  adjust  their 
practices  to  the  new  regulations. 

This  rule  removes  all  references  to  the 
1978  grace  period,  including  deletions 
of  language  in  the  text  of  the  regulations 
and  the  interpretative  examples  that  no 
longer  apply.  In  some  cases,  new  text 
has  been  added  to  preserve  the 
substantive  meaning  of  the  regulation  or 
example.  The  rule  also  removes  the 
phrase  "effective  date  of  this  part"  and 
replaces  it  with  the  January  18.  1978 
date  of  publication  of  the  original  rule. 
In  addition,  this  rule  corrects  paragraph 
references,  particularly  in  the 
interpretative  Supplements.  It  also 
provides  clarifying  language  in 
instances  where  the  original  text  was 
unclear,  as  well  as  making 
typographical  corrections,  as 
appropriate. 

This  rule  also  addresses  issues  raised 
by  a  proposed  rule  published  by  the 
Department  on  September  26.  1989  (54 
FR  39415).  The  proposed  rule  contained 
revisions  and  clarifications  to  the 
antiboycott  provisions  of  the  EAR  that, 
at  the  time,  the  Department  found 
"[were]  still  debated  or  confusing." 

Since  1989,  the  Department  has  had 
an  additional  ten  years  of  experience  in 


implementing  the  antiboycott 
provisions  of  the  EAR  and  has 
concluded  that  some  of  the  changes 
proposed  in  1989  rule  remain  useful. 
These  have  been  incorporated  into  the 
final  rule.  In  some  cases,  proposed 
changes  are  incorporated  with 
additional  revisions  or  clarif\'ing 
language  as  appropriate.  Other  proposed 
changes  addressed  issues  which  the 
Department  no  longer  considers 
"debated  or  confusing"  and  have  not 
been  adopted  in  the  final  rule. 

The  1989  Proposed  Rule  addressed 
the  following  issues: 

(1)  The  intent  provision  to  the 
reporting  requirement: 

(2)  The  jurisdictional  requirements 
relating  to  the  implementation  of  letters 
of  credit; 

(3)  The  furnishing  information 
prohibitions  about  the  nationality  of 
directors  and  blacklisted  persons; 

(4)  The  shipping  requirement 
exception  to  refusals  to  use  blacklisted 
vessels;  and 

(5)  The  import  and  shipping 
document  exception  to  information 
about  the  nationality  of  carriers  and 
residence  of  manufacturers  or  suppliers. 

At  the  end  of  the  30-day  comment 
period,  three  comments  were  received. 
Two  additional  comments  were 
received  after  the  comment  period 
closed.  All  five  comments  were  taken 
into  account  in  developing  this  final 
rule.  Having  reviewed  the  comments 
received  on  this  proposed  rule.  BXA  is 
now  issuing  this  rule  in  final  form. 

Readers  should  note  that  part  769  was 
redesignated  as  part  760  on  March  25. 
1996.  All  comments  were  received  prior 
to  that  date  refer  to  part  769, 
Accordingly,  in  the  following 
discussion,  all  references  by 
commenters  to  part  769  have  been 
changed  to  part  760  and  its 
corresponding  sections. 

The  Intent  Provision  to  the  Reporting 
Requirement 

One  commenter  contended  that  the 
two  proposed  changes  to  the  intent 
provisions  fail  to  clarify  the  applicable 
standards  of  intent.  The  Department's 
proposal  removed  example  (ix)  and  the 
accompanying  Note  following  example 
(x)  to  §  760.1(e).  The  commenter 
believed  that  elimination  of  this 
example  would  expand  the  scope  of  the 
prohibitions,  because  the  example  is  an 
illustration  of  situations  where  the 
prohibitions  of  §  760.2(d)  may  not  apply 
because  either  there  is  no  intent  to 
violate  the  regulations,  or  the 
information  supplied  is  of  a  type 
generally  used  for  a  legitimate  business 
purpose. 


Example  (ix)  would  permit  U.S. 
company  A  to  furnish  information 
"demonstrat[ing]  that  A  does  at  least  as 
much  business  in  [boycotting  countrv]  Y 
and  other  countries  engaged  in  a  boycott 
of  [boycotted  country  XJ  as  it  does  in 
X."  By  furnishing  this  information 
relating  to  countn*  X.  A  would  be 
violating  §  760.2(d)(1)  which  prohibits  a 
U.S.  person  from  furnishing  information 
concerning  "his  .   .   .  past,  present  or 
proposed  business  relationships  .  .  . 
with  or  in  a  boycotted  countr\'.   .   .   ." 
By  stating  that  A  could  furnish  this 
information,  the  example  can  lead  to 
unnecessary  confusion  concerning  the 
meaning  of  the  intent  requirement.  The 
commenter's  suggestion  was  not 
adopted,  and  example  (ix)  and  the 
accompanying  Note  following  example 
(x)  were  deleted. 

The  commenter  also  contended  that 
the  Department's  proposed  revision  to 
§  760.1(e)(3).  which  would  remove  the 
intent  as  an  element  of  the  reporting 
requirement,  implied  that  a  failure  to 
comply  with  the  reporting  requirements 
would  be  a  strict  liability  offense. 

The  intent  requirement  is  set  forth  in 
section  8(a)  of  the  Export 
Administration  Act  (Act).  The 
obligation  to  report,  however,  arises 
from  section  8(b)(2).  In  addition. 
§  760.1(e)(3)  of  the  regulations  was 
adopted  when  part  760  included  only 
the  prohibitions  in  §  760.2.  When  the 
reporting  requirements  in  §  760.5  were 
later  revised  to  reflect  the  requirements 
of  the  1977  amendments  to  the  Export 
Administration  Act.  the  language  of 
§  760.1(e)(3)  was  apparently  overlooked 
and  not  changed.  "The  proposed  rule 
would  revise  the  general  statement  in 
paragraph  (e)(3)  to  make  it  clear  that 
intent  is  an  element  only  of  a  violation 
of  the  prohibitions  set  forth  in  §  760.2  of 
the  regulations. 

Furthermore.  §  760.5(a)(2)  provides 
that  requests  are  reportable  if  the  U.S. 
person  "knows  or  has  reason  to  know" 
that  the  purpose  of  the  request  is  to 
further  a  boycott  or  restrictive  trade 
practice.  Thus,  it  is  clear  that  failure  to 
report  is  not  a  strict  liability  violation, 
and  the  proposed  rule  is  adopted  by 
incorporating  the  change  proposed  to  be 
made  in  §  760.1(e)(3). 

Jurisdictional  Requirements  Relating  to 
the  Implementation  of  Letters  of  Credit 

One  commenter  opposed  the 
proposed  revision  of  §  760.1(d)(20). 
which  replaced  the  language  "by  this 
part"  with  the  phrase  "bv  the 
prohibition  of  §  760.2(fl."  The 
commenter  contended  that  the  effect  of 
this  revision  would  be  to  subject  the 
implementation  of  letters  of  credit  to  the 
other  prohibitions  contained  in  part 
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7fi(),  not  (iniv  to  tht*  prohibition  of 

§  760.2(0.  whii.h  .spwufically  addresses 

the  implementation  of  letters  of  credit. 

The  final  rule  makes  no  change  to 

i)  7bn  l(d)(2())  because  the  Department 

has  concluded  that  the  issue  is  no 

longer  debated  or  confusing. 

One  commenter  suggested  that  an 
additional  example  be  included  in  the 
regulations  concernmg  a  contract  with  a 
form  of  a  letter  of  credit  that  contains  a 
number  of  preprinted  provisions.  These 
provisions  would  inc:lude  a  stipulation 
that  documents  covering  goods  of  Israeli 
origin  are  not  acceptable.  However,  the 
letter  of  credit  would  simultaneously 
contain  a  provision  imposing  the 
requirement  that  the  documents  must 
certify  that  the  goods  are  100  pert;ent  of 
U.S.  origin.  This  additional  example 
was  not  adopt»;d  bet:ause  the 
Department  believes  it  is  not  of  general 
interest. 

Furnishing  Information  About  the 
Nationality  of  Directors  and  About 
Blacklisted  Persons 

The  proposed  rule  would  have 
changed  example  (vii)  to  §  760.2(c), 
relating  to  Furnishing  Information  about 
Race,  Religion,  Sex  or  Natiemal  Origin. 
The  proposed  revision  stated  that 
hirnishing  permissible  information 
about  the  nationalities  of  directors  or 
corporate  officers  would  not  violate 
§  760.2(c)  but  "would  violate 
§  760.2(d) — the  [)rohibitii)n  on 
furnishing  information  about  business 
relationships."  Two  commtuiters 
pointed  out  that  the  proposed  revision 
to  example  (vii)  is  in  conflict  with  other 
provisions  of  the  regulations  and  with 
the  Act's  legislative  history 

One  nf  th(!  two  commenters  further 
contended  that  furnishing  informatiim 
on  the  nationality  of  offii;ers,  directors, 
or  emplovees  should  be  presumed  to  be 
normal  commercial  information  sought 
for  legitimate  business  purposes,  unless 
there  are  reasons  or  facts  available  to  the 
exporter  indicating  otherwise 
hiformation  sought  about  an 
employment  relationship  should  nut  be 
considered  to  be  information  about  a 
business  relationship  as  that  term  is 
commonly  understood. 

The  final  rule  makes  no  change  to 
example  (vii)  because  the  Department 
has  cimcluded  after  ten  years  of 
additional  experience  that  furnishing 
information  concerning  nationalities  of 
officers,  directors,  or  emplovees  has  not 
been  confused  with  violations  of 
t>  760.2(d),  furnishing  information  about 
business  relationships. 


The  Shipping  Requirement  Exception  to 
Refusals  To  Use  Blacklisted  Vessels 

The  proposed  rule  added  example  (vi) 
to  «i  760.3(b)  relating  to  Examples  of 
(Compliance  with  the  Shipping 
Requirements  of  a  Boycotting  Country. 
The  Department  received  no  comments 
on  example  (vi),  and  the  final  rule 
adopts  this  example. 

Import  and  Shipping  Document 
Exception  to  Information  About  the 
Nationality  of  Carriers  and  Residence 
of  Manufacturers  or  Suppliers 

The  proposed  rule  revised 
subparagraphs  (ii).  (iv).  and  (v)  of  the 
text  of  §760. 3(c)(1)  by  adding  a 
reference  to  the  "nationality  "  of  the 
carrier,  and  a  reference  to  the 
"residence"  of  the  supplier  of  the 
shipment  and  the  provider  of  other 
services,  with  respect  to  c:omplicmce 
with  import  and  shipping  document 
requirements.  No  comments  were 
received  on  these  revisions.  The  final 
rule  adopts  the  proposed  revision  to 
subparagraph  (ii).  and  adds  the  word 
"address"  to  subparagraphs  (iv)  and  (v). 
The  Department  believes  that  "address" 
is  a  more  commonly  used  term  than 
"residence"  in  import  and  shipping 
documents. 

One  commenter  suggested  that 
§  760.3(c)(2)  be  revised  to  provide  that 
not  only  the  names,  but  the 
nationalities,  "of  carriers  or  routes  of 
shipments"  may  be  stated  "in  negative 
terms  in  conjunction  with  shipments  to 
a  boycotting  country.  .   .    "The  final 
rule  adopts  this  suggestion.  The 
Department  has  long  taken  the  position 
that  furnishing  information  about  the 
nationality  of  a  carrier  may  be  supplied 
in  negative  terms.  This  information 
relates  to  requirements  protecting 
against  war  risks  or  confiscation. 

Although  the  Export  Administration 
Act  (EAA)  expired  on  August  20,  1994, 
the  F'resident  invoked  the  International 
Hmergencv  Economic  Powers  Act  and 
continued  in  effect  the  EAR,  and  to  the 
extent  permitted  by  law,  the  provisions 
of  th<»  EAA,  as  amended,  in  Executive 
Order  12924  of  August  19,  1994,  as 
extended  bv  the  President's  notices  of 
August  15.  1995  (60  PR  42767).  August 
14.  1996  (61  PR  42527).  August  13.  1997 
(62  PR  43629).  August  13.  1998  (63  PR 
44121)  and  August  13.  1999  (64  PR 
44101). 

Rule  Making  Requirements 

1  This  final  rule  has  been  determined 
to  be  not  significant  for  purposes  of  E.O. 
12866. 

2.  Notwithstanding  any  other 
provision  of  law.  no  person  is  required 
l(j  respond  to  nor  be  subjec:t  to  a  penalty 


for  failure  to  comply  with  a  collection 
of  information,  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act.  unless  that  collection  of 
information  displays  a  current  valid 
OMB  Control  Number.  This  rule 
involves  collection  of  information 
subject  to  the  Paperwork  Reduction  Act 
of  1980  (44  use.  3501  et  seq).  This 
collection  has  been  approved  by  the 
Office  of  Management  and  Budget  under 
control  number  0694—0012.  There  are 
neither  additions  nor  subtractions  to 
this  collection  due  to  this  rule. 

3.  This  rule  does  not  contain  policies 
with  Federalism  implications  sufficient 
to  warrant  preparation  of  a  Federalism 
assessment  under  Executive  Order 
13132. 

4.  The  provisions  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553)  requiring  notice  of  proposed 
rulemaking,  the  opportunity  for  public 
participation,  and  a  delay  in  effective 
date,  are  inapplicable  because  this 
regulation  involves  a  military  and 
foreign  affairs  function  of  the  United 
States  (5  U.S.C.  553(a)(1)).  Further,  no 
other  law  requires  that  a  notice  of 
proposed  rulemaking  and  an 
opportunity  for  public  comment  be 
given  for  this  final  rule.  Because  a 
notice  of  proposed  rulemaking  and  an 
opportunity  for  public  comment  are  not 
required  to  be  given  for  this  rule  under 
the  Administrative  Procedure  Act  or  by 
any  other  law,  the  analytical 
requirements  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.)  are 
not  applicable.  Therefore,  this 
regulation  is  issued  in  final  form. 
Although  there  is  no  formal  comment 
period,  public  comments  on  this 
regulation  are  welcome  on  a  continuing 
basis.  Comments  should  be  submitted  to 
Kirsten  Mortimer.  Office  of  Exporter 
Services.  Bureau  of  Export 
Administration.  Department  of 
Commerce.  P.O.  Box  273.  Washington, 
D.C.  20044 

List  of  Subjects  in  15  CFR  Part  760 

Boycotts,  Exports.  Foreign  trade, 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  part  760  of  the  Export 
Administration  Regulations  (15  CFR 
Parts  730  through  799)  is  amended  as 
follows: 

1.  The  authority  citation  for  15  CFR 
Part  760  is  revised  to  read  as  follows: 

Authority:  .'iO  V.S.C.  app.  2401  ft  .se*/  ;  50 
IS.C    1701  fIseq.E.n.  12924.  .59  FR  4;i4;i7, 
A  CFR,  HW4  Comp  ,  p.  917;  Notice  of  .\ugust 
10,  1999,  64  FR  44101.  :l  CVR.  1999  Comp., 
p   302. 


PART  760HAMENDED] 

§760.1     [Amended] 

2.  Section  760.1  is  amended: 

a.  By  revising  the  phrase  "of  any 
violation  of  this  part"  to  read  "of  any 
violation  of  any  of  the  prohibitions 
under  §  760.2  "  in  paragraph  (e)(3); 

b.  By  removing  example  (ix)  and  the 
Note  that  follows  example  (x)  in 
paragraph  (e)(7)  under  the  heading 
"Examples  of  'Intent' "; 

c.  By  redesignating  example  (x)  as 
example  (ix)  in  paragraph  (e)(7)  under 
the  heading  "Examples  of  Intent'  ";  and 

d.  By  revising  the  phrase  "would 
betaken"  to  read  "would  be  taken"  in 
the  newly  designated  example  (ix)  in 
paragraph  (e)(7)  under  the  heading 

"Examples  of  'Intent' ". 

3.  Section  760.2  is  amended: 

a.  By  revising  the  phrase  "see 

§  760.3(c)  of  this  part"  to  read  "see 
§  760.3(d)"  in  paragraph  (a)(7): 

b.  By  revising  examples  (xii),  (xviii), 
and  (xxi)  in  paragraph  {a)(10)  under  the 
heading  "Refusals  To  Do  Business": 

c.  By  revising  examples  (ii).  (v),  and 
(vi)  in  paragraph  (a)(10)  under  the 
heading  "Agreements  To  Refuse  To  Do 
Business  "; 

d.  By  revising  example  (xviii)  in 
paragraph  (d)(5)  under  the  heading 
"Examples  Concerning  Furnishing  of 
Information  "; 

e.  By  revising  example  (v)  in 
paragraph  (f)(10)  under  the  heading 

"Implementation  of  Letters  of  Credit  in 
United  States  Commerce";  and 

f.  By  revising  examples  (iv),  (vi).  and 
(x).  and  removing  and  reserving 
example  (vii).  in  paragraph  (f)(10)  under 
the  heading  "Prohibition  Against 
Implementing  Letters  of  Credit",  as 
follows: 

§760.2    Prohibitions. 

(a)   *    *    • 
(10)   *    *   * 

Refusals  To  Do  Business 

***** 

(xii)  Company  A,  a  U.S.  oil  company, 
purchases  drill  bits  from  U.S.  suppliers 
for  export  to  boycotting  country  Y.  In  its 
purchase  orders,  A  includes  a  provision 
requiring  the  supplier  to  make  delivery 
to  A's  facilities  in  Y  and  providing  that 
title  to  the  goods  does  not  pass  until 
delivery  has  been  made.  As  is 
customary  under  such  an  arrangement, 
the  supplier  bears  all  risks  of  loss, 
including  loss  from  fire,  theft,  perils  of 
the  sea.  and  inability  to  clear  customs, 
until  title  passes. 

Insistence  on  such  an  arrangement 
does  not  constitute  a  refusal  to  do 
business,  because  this  requirement  is 
imposed  on  all  suppliers  whether  they 


are  blacklisted  or  not.  (But  see  §  760.4 
on  "'Evasion  ".) 
***** 

(xviii)  A,  a  U.S.  engineering  firm 
under  contract  to  construct  a  dam  in 
boycotting  country  Y,  compiles,  on  a 
non-boycott  basis,  a  list  of  potential 
heavy  equipment  suppliers,  including 
information  on  their  qualifications  and 
prior  experience.  A  then  solicits  bids 
from  the  top  three  firms  on  its  list — B, 
C.  and  D — because  they  are  the  best 
qualified.  None  of  them  happens  to  be 
blacklisted.  A  does  not  solicit  bids  from 
E,  F.  or  G,  the  next  three  firms  on  the 
list,  one  of  whom  is  on  Y's  blacklist. 

A's  decision  to  solicit  bids  from  only 
B.  C.  and  D.  is  not  a  refusal  to  do 
business  with  any  person,  because  the 
solicited  bidders  were  not  selected  for 
boycott  reasons. 
***** 

(xxi)  U.S.  bank  A  receives  a  letter  of 
credit  from  a  bank  in  boycotting  countrv 
Y  in  favor  of  U.S.  beneficiary'  B.  The 
letter  of  credit  requires  B  to  provide  a 
certification  from  the  steamship  line 
that  the  vessel  carrying  the  goods  is 
eligible  to  enter  the  ports  in  Y.  B  seeks 
payment  from  A  and  meets  all  other 
conditions  of  the  letter  of  credit.  A 
refuses  to  pay  B  solely  because  B  cannot 
or  will  not  provide  the  certification. 

A  has  neither  refused,  nor  required 
another  person  to  refuse,  to  do  business 
with  another  person  pursuant  to  a 
boycott  requirement  or  request  because 
a  request  for  a  vessel  eligibility 
certificate  to  be  furnished  by  the 
steamship  line  is  not  a  prohibited 
condition.  (See  Supplement  No.  1  to 
this  part,  paragraph  (I)(B).  "Shipping 
Certificate".) 


Agreements  To  Refuse  To  Do  Business 

***** 

(ii)  A,  a  U.S.  manufacturer  of 
commercial  refrigerators  and  freezers, 
receives  an  invitation  to  bid  from 
boycotting  country  Y.  The  tender  states 
that  the  bidder  must  agree  not  to  deal 
with  companies  on  Y's  blacklist.  A  does 
not  know  which  companies  are  on  the 
blacklist;  however,  A  submits  a  bid 
without  taking  exception  to  the  boycott 
conditions.  A's  bid  makes  no 
commitment  regarding  not  dealing  with 
certain  companies. 

At  the  point  when  A  submits  its  bid 
without  taking  exception  to  the  boycott 
request  in  Y's  tender,  A  has  agreed  to 
refuse  to  do  business  with  blacklisted 
persons,  because  the  terms  of  Y's  tender 
require  A  to  agree  to  refuse  to  do 
business. 


(v)  Same  as  (iv),  except  that  the 
contract  contains  a  clause  that  A  and  its 
employees  will  comply  with  the  laws  of 
boycotting  country  Y.  "including 
boycott  laws." 

A's  agreeing,  without  qualification,  to 
comply  with  local  boycott  laws 
constitutes  an  agreement  to  refuse  to  do 
business. 

(vi)  Same  as  (v).  except  that  A  inserts 
a  proviso  "except  insofar  as  Y's  laws 
conflict  with  U.S.  laws."  or  words  to 
that  effect. 

Such  an  agreement  is  not  an 
agreement  to  refuse  to  do  business. 
***** 

(d)*   *   * 
(5)  *   *    * 

Examples  Concerning  Furnishing  of 
Information 

***** 

(xviii)  U.S.  company  A  is  asked  by 
boycotting  country'  Y  to  certify  that  it  is 
not  the  mother  company,  sister 
company,  subsidiary,  or  branch  of  anv 
blacklisted  company,  and  that  it  is  not 
in  any  way  affiliated  with  anv 
blacklisted  company. 

A  may  not  furnish  the  certification, 
because  it  is  information  about  whether 
A  has  a  business  relationship  with 
another  person  who  is  known  or 
believed  to  be  restricted  from  having 
any  business  relationship  with  or  in  a 
boycotting  country. 
***** 

(fl*   *   * 
(10)  *    *    * 

Implementation  of  Letters  of  Credit  in 
United  States  Commerce 

***** 

(v)  A,  a  U.S.  bank  branch  located 
outside  the  United  States,  opens  a  letter 
of  credit  which  specifies  a  beneficiary 
with  a  U.S.  address.  The  letter  of  credit 
calls  for  documents  indicating  shipment 
of  foreign-origin  goods. 

The  letter  of  credit  is  presumed  to  be 
in  favor  of  a  U.S.  beneficiarr,-  but  to 
apply  to  a  transaction  outside  U.S. 
commerce,  because  it  calls  for 
documents  indicating  shipment  of 
foreign-origin  goods.  The  presumption 
of  non-U. S.  commerce  may  be  rebutted 
by  facts  showing  that  A  could 
reasonably  conclude  that  the  underlying 
transaction  involves  shipment  of  U.S. - 
origin  goods  or  goods  from  the  United 
States. 


Prohibition  Against  Implementing 
Letters  of  Credit 


(iv)  Same  as  (iii),  except  that  U.S. 
company  B,  based  in  part  on 
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information  rnct-ivt'd  from  I!  S  hdnk  A. 
desin^s  to  obtain  an  dminidmcnt  to  tho 
lotter  of  crndit  which  wouhl  climinat*- 
or  nullifv  the  lanmia^f  in  the  U^ttur  of 
rrwiit  which  prt-vcnts  A  from  paving  or 
otherwise  implementing  it 

Either  company  B  or  bank  A  mav 
undertakt!.  ami  the  other  may  cooperate 
and  as.si.st  in.  this  endeavor  A  c:ould 
then  pay  or  otherwise  imph^ment  the 
revised  letter  of  credit,  so  long  as  the 
original  prohibited  boycott  condition  is 
of  no  force  or  effect 

*  *  •  •  • 

(vi)  Boycotting  countrv  Y  orders 
goods  from  US  company  B  U.S.  bank 
A  is  asked  to  implement,  for  the  benefit 
of  B,  a  letter  of  credit  which  contains  a 
clause  requiring  documentation  that  the 
goods  shipped  are  not  of  bovcotti-d 
country  X  origin 

A  mav  not  implement  the  letter  of 
cre<lit  with  a  prohibited  condition,  and 
may  accept  only  a  positive  certificate  of 
origin  as  satisfactory  documentation 
(See  ^  760  ;j(c)  on  "Import  and  .Shipping 
Document  Requirements.") 

(vii)  IRe.servedl 

•  •  *  •  * 

(x)  Boyc:otting  countrv  Y  orders  goods 
from  US  exporter  li  and  retjuests  a 
foreign  bank  in  Y  to  open  a  letter  of 
credit  in  favor  of  B  to  cover  the  cost 
The  letter  of  credit  contains  a  prohibited 
boycott  clause.  The  foreign  hank  asks 
U.S.  bank  A  to  advise  and  (onfirm  the 
letter  of  i;redit  Through  inadvertence,  A 
does  not  notice  the  prohibited  cl<iuse 
and  confirms  the  lett<<r  of  credit  A 
thereafter  notices  the  clause  and  then 
refuses  to  honor  B's  draft  against  the 
letter  of  credit    B  sues  blank  A  for 
payment 

A  has  di\  absolute  defense  against  the 
obligation  to  make  payment  under  this 
letter  of  credit   (Note:  Kxamples  (ix)  and 
(x)  do  not  alter  any  othtT  otiligations  or 
liabilities  of  the  parties  undi^r 
appropriate  law  ) 
***** 

4.  ,S»u:tion  7t>l)  A  is  amended 

a.  By  revising  examples  (i).  (ii).  and 
(iii)  in  paragraph  (a)(;t)  under  the 
heading  "Kxamples  of  Compliance  with 
Import  Ke(|uiremeiits  of  a  Boycotting 
Countrv", 

b  By  aiiding  example  (vi)  in 
paragraph  {b)(.l)  under  the  heading 
"Examphts  of  Ciompliiince  with  the 
Shipping  Requirements  of  a  Boycotting 
Country"; 

c.  By  revising  paragraphs  (c)(U(ii).  (iv) 
and  (v): 

d  By  revising  paragraph  (c)(2) 
introdui:tory  text; 

e.  By  revising  examples  (i).  (iv).  (v). 
and  (vi).  and  bv  removing  and  reserving 
example  (iii).  and  n^moving  example 


(xiii).  in  paragraph  (c)(2)  under  the 
heading  'E.xamples  of  Ckimpliance  With 
import  and  Shipping  Document 
Requirements"; 

f  By  revising  paragraph  heading  (d) 
and  paragraph  (d)(1); 

g.  By  revising  the  last  example 
heading  "Examples  of  Discrimination 
on  Basis  of  Race.  Religion.  Sex  or 
National  Origin"  in  paragraph  (d)(18)  to 
read  "Example  of  Discrimination  on 
Basis  of  Race.  Religion,  Sex  or  National 
Origin"; 

h  By  revising  example  (vii)  in 
paragraph  (f)(4)  under  the  heading 
"Examples  of  Compliance  With 
Immigration,  Passport.  Visa,  or 
Employment  Requirements  of  a 
Boycotting  Country"; 

i.  By  revising  examples  (iv)  and  (vi)  in 
paragraph  (g)(3)  under  the  heading 
"Examples  of  Bona  Fide  Residency": 

j   By  revising  paragraph  (i)(4); 

k  By  revising  the  example  heading 
"Imports  for  U.S.  Persons  Own  Use"  in 
paragraph  (i)(10)  to  read  "Imports  for 
US.  Persons  Own  Use  Within 
Boycotting  Countrv ";  and 

1  By  removing  the  example  heading 
"For  llse  Within  Boycotting  Ciountrv  "  in 
paragraph  (i)(10)  and  by  designating  the 
example  following  this  newly  removed 
heading  as  (xii).  as  follows: 

§  760.3    Exceptions  to  prohibitions. 

(a)  *  •  * 
(3) •  •  * 

Examples  of  Compliance  With  import 
Requirements  of  a  Boycotting  (Country 

(i)  \.  a  U.S.  manufacturer,  receives  an 
order  from  boyi:otting  country  Y  for  its 
products,  (iountry-  X  is  boycotted  by 
countrv  Y.  and  the  import  laws  of  Y 
prohibit  the  importation  of  goods 
produced  or  manufactured  in  X.  In 
filling  this  type  of  order.  A  would 
usually  inc:lude  some  component  parts 
produced  in  X. 

For  the  purpose  of  filling  this  order. 
.■\  may  substitute  comparable 
( Dmponent  parts  in  plac:e  of  parts 
produced  in  X.  because  the  import  laws 
iif  Y  prohibit  the  importation  of  go(jds 
manufactured  in  X. 

(ii)  Same  as  (i).  except  that  A's 
(  ontract  with  Y  expressly  provides  that 
in  fulfilling  the  contract  A  "may  not 
UK  hide  [larts  or  components  produced 
or  manufactured  in  boycotted  countrv 
X." 

A  may  agree  to  and  comply  with  this 
((intract  provision,  because  Y  prohibits 
the  importation  of  goods  from  X. 
However.  A  may  not  furnish  negative 
certific:ations  regarding  the  origin  of 
components  in  response  to  import  and 
shipping  document  requirements. 

(iii)  A.  a  U.S.  building  contractor,  is 
awarded  a  contract  to  construct  a  plant 


in  boycotting  country'  Y.  A  accepts  bids 
on  goods  required  under  the  contract, 
and  the  lowest  bid  is  made  by  B,  a 
business  concern  organized  under  the 
laws  of  X.  a  country-  boycotted  by  Y.  Y 
prohibits  the  import  of  goods  produced 
bv  companies  organized  under  the  laws 
of  X, 

For  purposes  of  this  contract,  A  may 
reject  B's  bid  and  ac:cept  another, 
because  B's  goods  would  be  refused 
entrv'  into  Y  because  of  Y's  boycott 
against  X. 
***** 

(b)  •  *  * 
(3)  *  *  * 

Examples  of  Compliance  With  the 
Shipping  Requirements  of  a  Boycotting 
Countrv' 

*         *         t         *         * 

(vi)  Boycotting  country  Y  orders 
goods  from  A.  a  U.S.  manufacturer.  The 
order  specifies  that  goods  shipped  by  A 
"must  not  be  shipped  on  vessels 
blacklisted  by  country  Y  ". 

A  may  not  agree  to  comply  with  this 
condition  because  it  is  not  a  restriction 
limited  to  the  use  of  carriers  of  the 
boycotted  country. 

fc)  •  •  * 

(1)  •  *  * 

(ii)  The  name  and  nationality  of  the 
carrier: 

(iii)  *  *  * 

(iv)  The  name,  residence,  or  address 
of  the  supplier  of  the  shipment; 

(v)  The  name,  residence,  or  address  of 
the  provider  of  other  services. 

(2)  Such  information  must  be  stated  in 
positive,  non-blacklisting,  non- 
exclusionary'  terms  except  for 
information  with  respect  to  the  names 
or  nationalities  of  carriers  or  routes  of 
shipment,  which  may  continue  to  be 
stated  in  negative  terms  in  conjunction 
with  shipments  to  a  boycotting  country', 
in  order  to  comply  with  precautionan.' 
requirements  protecting  against  war 
risks  or  confiscation. 

Examples  of  Compliance  With  import 
and  Shipping  Document  Requirements 

(i)  Boycotting  country  Y  contracts 
with  A,  a  U.S.  petroleum  equipment 
manufacturer,  for  certain  equipment.  Y 
requires  that  goods  being  imported  into 
Y  must  be  accompanied  by  a 
certification  that  the  goods  being 
supplied  did  not  originate  in  boycotted 
country  X, 

A  may  not  supply  such  a  certification 
in  negative  terms  but  may  identify 
instead  the  country'  of  origin  of  the 
goods  in  positive  terms  only. 
***** 

(iii)  [Reserved] 

(iv)  A.  a  U.S.  apparel  manufacturer, 
has  contracted  to  sell  certain  of  its 


products  to  B,  a  national  of  boycotting 
country  Y.  The  form  that  must  be 
submitted  to  customs  officials  of  Y 
requires  the  shipper  to  certify  that  the 
goods  contained  in  the  shipment  have 
not  been  supplied  by  "blacklisted" 
persons. 

A  may  not  furnish  the  information  in 
negative  terms  but  may  certify,  in 
positive  terms  only,  the  name  of  the 
supplier  of  the  goods. 

(v)  Same  as  (iv),  except  the  customs 
form  requires  certification  that  the 
insurer  and  freight  forwarder  used  are 
not  "blacklisted." 

A  may  not  comply  with  the  request 
but  may  supply  a  certification  stating,  in 
positive  terms  only,  the  names  of  the 
insurer  and  freight  forwarder. 

(vi)  A,  a  U.S.  petrochemical 
manufacturer,  executes  a  sales  contract 
with  B.  a  resident  of  boycotting  countrv 
Y.  A  provision  of  As  contract  with  B 
requires  that  the  bill  of  lading  and  other 
shipping  documents  contain 
certifications  that  the  goods  have  not 
been  shipped  on  a  "blacklisted"  carrier. 

A  may  not  agree  to  supply  a 
certification  that  the  carrier  is  not 
"blacklisted"  but  may  certifv'  the  name 
of  the  carrier  in  positive  terms  only. 
***** 

(d)  I  'nilateral  and  sppcific  selection. 

Compliance  with  Unilateral  and 
Specific  Selection 

(1)  A  United  States  person  mav 
comply  or  agree  to  comply  in  the 
normal  course  of  business  with  the 
unilateral  and  specific  selection  by  a 
boycotting  country',  a  national  of  a 
boycotting  countrv'.  or  a  resident  of  a 
boycotting  country'  (including  a  United 
States  person  who  is  a  bona  fide 
resident  of  a  boycotting  country)  of 
carriers,  insurers,  suppliers  of  services 
to  be  performed  within  the  boycotting 
country,  or  specific  goods,  provided  that 
with  respect  to  services,  it  is  necessary 
and  customary  that  a  not  insignificant 
part  of  the  services  be  performed  within 
the  boycotting  country.  With  respect  to 
goods,  the  items,  in  the  normal  course 
of  business,  must  be  identifiable  as  to 
their  source  or  origin  at  the  time  of  their 
entry  into  the  boycotting  country  by  (a) 
uniqueness  of  design  or  appearance  or 
(b)  trademark,  trade  name,  or  other 
identification  normally  on  the  items 
themselves,  including  their  packaging. 
***** 

(f)*   *   * 

(4)  *    *    * 

(vii)  A,  a  U.S.  contractor,  selects  U.S. 
subcontractor  B  to  perform  certain 
engineering  services  in  connection  with 
A's  project  in  boycotting  country  Y.  The 
work  visa  application  submitted  by  the 


employee  whom  B  has  proposed  as 
chief  engineer  of  this  project  is  rejected 
by  Y  because  his  national  origin  is  of 
boycotted  country  X.  Subcontractor  B 
thereupon  withdraws. 

A  may  continue  with  the  project  and 
select  another  subcontractor,  because  A 
is  not  acting  in  contravention  of  any 
prohibition  of  this  part. 

(g)*   *   * 

(3)  *   *   * 

Examples  of  Bona  Fide  Residency 

***** 

(iv)  Same  as  (iii),  except  A's  personnel 
are  required  by  Y's  laws  to  furnish 
certain  non-discriminatory  boycott 
information  in  order  to  establish  a 
branch  in  Y. 

In  these  limited  circumstances.  A's 
personnel  may  furnish  the  non- 
discriminatory boycott  information 
necessary  to  establish  residency  to  the 
same  extent  a  U.S.  person  who  is  a  bona 
fide  resident  in  that  country  could.  If 
this  information  could  not  be  furnished 
in  such  limited  circumstances,  the 
exception  would  be  available  only  to 
firms  resident  in  a  boycotting  countr\' 
before  )anuar>'  18,  1978. 
***** 

(vi)  Same  as  (v),  except  that  A  is 
considering  establishing  an  office  in 
boycotting  country-  Y.  A's  personnel 
visit  Y  in  order  to  register  A  to  do 
business  in  that  country'.  A  intends  to 
establish  ongoing  construction 
operations  in  Y.  A's  personnel  are 
required  by  Y's  laws  to  furnish  certain 
non-discriminatory  boycott  information 
in  order  to  register  A  to  do  business  or 
incorporate  a  subsidiary'  in  Y. 

In  these  limited  circumstances.  A's 
personnel  may  furnish  non- 
discriminatory boycott  information 
necessary  to  establish  residency  to  the 
same  extent  a  U.S.  person  who  is  a  bona 
fide  resident  in  that  country  could.  If 
this  information  could  not  be  furnished 
in  such  limited  circumstances,  the 
exception  would  be  available  only  to 
firms  resident  in  a  boycotting  country- 
before  January  18.  1978. 
***** 

(i)*    *   * 

(4)  For  purposes  of  this  exception,  the 
test  that  governs  whether  goods  or 
components  of  goods  are  specifically 
identifiable  is  identical  to  the  test 
applied  in  paragraph  (d)  of  this  section 
on  "Compliance  With  Unilateral  and 
Specific  Selection"  to  determine 
whether  they  are  identifiable  as  to  their 
source  or  origin  in  the  normal  course  of 
business. 
***** 

5.  Section  760.4  is  amended: 


a.  By  revising  the  phrase  "§  760.3(a) 
through  (g)  of  this  part"  to  read 

"§  760.3(a)  through  (i)"  in  paragraph  (b); 

b.  By  revising  the  phrase  "January  21, 
1978"  to  read  "January'  18,  1978"  in 
paragraph  (d):  and 

c.  By  revising  examples  (iii).  (iv).  (x). 
(xi),  (xii).  (xv),  and  (xvi)  in  paragraph  (e) 
under  the  heading  "Examples",  as 
follows: 

§760.4    Evasion. 


Examples 

***** 

(iii)  A,  a  U.S.  company,  has  been 
selling  sewing  machines  to  boycotting 
country  Y  for  a  number  of  years.  A 
receives  a  request  for  a  negative 
certificate  of  origin  from  a  new- 
customer.  A  is  aware  that  furnishing 
such  certificates  are  prohibited: 
therefore.  A  arranges  to  have  all  future 
shipments  run  through  a  foreign 
corporation  in  a  third  countn'  which 
will  affix  the  necessary  negative 
certificate  before  forwarding  the 
machines  on  to  Y. 

A's  action  constitutes  e\'asion  of  this 
part,  because  it  is  a  device  to  mask 
prohibited  activity  carried  out  on  .As 
behalf. 

(iv)  A.  a  U.S.  company,  has  been 
selling  calculators  to  distributor  B  in 
country  C  for  a  number  of  years  and 
routinely  supplies  positive  certificates 
of  origin.  A  receives  an  order  from 
country-  Y  which  requires  negative 
certificates  of  origin.  A  arranges  to  make 
all  future  sales  to  distributor  B  in 
country-  C.  A  knows  B  will  step  in  and 
make  the  sales  to  Y  which  A  would 
otherwise  have  made  directly.  B  v\'ill 
make  the  necessary-  negative 
certifications.  A's  warranty,  which  it 
will  continue  to  honor,  runs  to  the 
purchaser  in  Y. 

A's  action  constitutes  evasion, 
because  the  diverting  of  orders  to  B  is 
a  device  to  mask  prohibited  activity 
carried  out  on  As  behalf. 
***** 

(x)  Same  as  (ix),  except  that  shortly 
after  January' 18.  1978.  A.  a  U.S. 
company,  insists  that  its  suppliers  sign 
contracts  which  provide  that  even  after 
title  passes  from  the  supplier  to  A.  the 
supplier  will  bear  the  risk  of  loss  and 
indemnify'  A  if  goods  which  the 
supplier  has  furnished  are  denied  entry 
into  Y  for  boycott  reasons. 

As  action  constitutes  evasion  of  this 
part,  because  it  is  a  device  or  scheme 
which  is  intended  to  place  a  special 
burden  on  blacklisted  persons  because 
of  Y's  boycott. 
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(xi)  Samt?  a.s  (x),  oxcept  that  A 
customarily  insisted  on  such  an 
arrangemont  with  its  supplit-r  prior  to 
lanuary  18.  1978. 

A's  action  is  presumed  not  to 
constitute  evasion.  be<:ause  use  of  this 
contractual  arrangement  was  customar>' 
for  A  prior  to  January  18.  1978 

(xii)  A.  a  U.S.  company,  has  a  contract 
to  supply  automobile  sub-assembly 
units  to  boycotting  country  Y.  Shortly 
after  January  18.  1978.  A  insists  that  its 
suppliers  sign  ct)ntracts  which  provide 
that  even  after  title  passes  to  A.  the 
supplier  will  bear  the  risk  of  loss  and 
indemnify  A  if  goods  which  the 
supplier  has  furnished  are  denied  entry 
into  boycotting  country  Y  for  any 
reason. 

A's  insistence  on  this  arrangement  is 
presumed  to  constitute  evasion,  because 
it  is  a  device  which  is  intended  to  place 
a  special  burden  on  blacklisted  firms 
because  of  Ys  boycott.  The  presumption 
may  be  rebutted  hy  competent  evidence 
showing  that  use  of  such  an 
arrangement  is  customary  without 
regard  to  the  boycotting  or  non- 
boycotting  character  of  the  country'  to 
which  it  relates  and  that  there  is  a 
legitimate  non-boycott  business  reason 
for  its  use. 
***** 

(xv)  US  bank  A  is  contacted  by  US 
company  B  to  finance  Bs  transaction 
with  boycotting  country  Y.  F'ayment 
will  be  effected  through  a  letter  of  credit 
in  favor  of  B  at  its  US  addre.ss  A 
knows  that  the  letter  of  credit  will 
contain  restrictive  boycott  conditions 
which  would  bar  its  implementation  by 
A  if  the  beneficiary  were  a  US   person 
A  advises  B  of  the  boycott  condition  and 
suggests  to  B  that  the  beneficiary  should 
be  changed  to  (1.  a  shell  corporation  in 
non-boycotting  country'  M.  The 
beneficiary'  is  changed  acc:ordingly 

The  actions  of  both  A  and  B  constitute 
evasion  of  this  part,  bt^cause  the 
arrangement  is  a  device  to  mask 
prohibited  activities 

(xvi)  Same  as  (xv).  except  that  US. 
company  B.  the  beneficiary  of  the  letter 
of  credit,  arranges  to  change  the 
beneficiary  to  Bs  foreign  subsidiary  so 
that  A  can  implement  the  letter  of 
credit.  A  knows  that  this  has  been  done 

A's  implementation  of  the  letter  of 
credit  in  the  face  of  its  knowledge  of  B's 
action  constitutes  evasion  of  this  part, 
because  .A's  action  is  part  of  a  device  to 
mask  prohibited  activity  by  both  parties. 
***** 

6.  Section  760.5  is  amended: 
a.  By  revising  the  phrase  "Rocmi 

6099C  "  in  paragraph  (b)(4)  to  read 

'Room  fi098 ": 
b  By  revising  paragraphs  (b)(4)(i)  and 

(b)(4)(ii);  and 


c.  By  revising  examples  (xxix).  (xxx). 
(.vxxiv).  and  (xxxv)  in  paragraph  (c)(4) 
under  the  heading  "Examples",  to  read 
as  follows: 

§  760.5     Reporting  requirements. 

***** 

(h)  *  •  * 
(4) 

(i)  Where  the  person  receiving  the 
request  is  a  United  States  person  located 
in  the  United  States,  each  report  of 
requests  must  be  postmarked  by  the  last 
day  of  the  month  following  the  calendar 
quarter  in  which  the  request  was 
received  (e.g..  April  30  for  the  quarter 
consisting  of  January.  February,  and 
March). 

(ii)  Where  the  person  receiving  the 
request  is  a  United  States  person  located 
outside  the  United  States,  each  report  of 
requests  must  be  postmarked  by  the  last 
day  of  the  second  month  following  the 
calendar  quarter  in  which  the  request 
was  received  (e.g..  May  31  for  the 
quarter  consisting  of  January.  February, 
and  March). 
***** 

(r.)  *  *  * 
(4)*  *  * 

Examples 

***** 

(xxix)  A.  a  U.S.  manufacturer,  is 
engaged  from  time-to-time  in  supplying 
drilling  rigs  to  company  B  in  boycotting 
country  Y.  B  insists  that  its  suppliers 
sign  contracts  which  provide  that,  even 
after  title  passes  from  the  supplier  to  B. 
the  supplier  will  bear  the  risk  of  loss 
and  indemnify  B  if  goods  which  the 
supplier  has  furnished  are  denied  entry 
into  Y  for  whatever  reason.  A  knows  or 
has  reason  to  know  that  this  contractual 
provision  is  required  by  B  because  of 
Ys  boycott,  and  that  B  has  been  using 
the  provision  since  1977.  A  receives  an 
order  from  B  which  contains  such  a 
clause 

Bs  request  is  not  reportable  by  A. 
because  the  request  is  deemed  to  be  not 
reportable  by  these  regulations  if  the 
provision  was  in  use  by  B  prior  to 
January  18.  197H. 

(xxx)  Same  as  (xxix).  except  that  A 
does  not  know  when  B  began  using  the 
provision 

Unless  A  receives  information  from  B 
that  B  introduced  the  term  prior  to 
January  18,  1978.  A  must  report  receipt 
of  the  request. 

***** 

(xxxiv)  U.S.  exporter  A.  in  shipping 
goods  to  boycotting  countr\'  Y.  receives 
a  request  from  the  customer  in  Y  to  state 
on  the  bill  of  lading  that  the  vessel  is 
allowed  to  enter  Ys  ports.  The  request 
further  states  that  a  certificate  from  the 


owner  or  master  of  the  vessel  to  that 
effect  is  acceptable. 

The  request  A  received  from  his 
customer  in  Y  is  not  reportable  because 
it  is  a  request  of  a  type  deemed  to  be  not 
reportable  by  these  regulations.  (A  may 
not  make  such  a  statement  on  the  bill 
of  lading  himself,  if  he  knows  or  has 
reason  to  know  it  is  requested  for  a 
boycott  purpose.) 

fxxxv)  U.S.  exporter  A.  in  shipping 
goods  to  boycotting  country  Y.  receives 
a  request  from  the  customer  in  Y  to 
furnish  a  certificate  from  the  owner  of 
the  vessel  that  the  vessel  is  permitted  to 
call  at  Ys  ports. 

The  request  A  received  from  his 
customer  in  Y  is  not  reportable  because 
it  is  a  request  of  a  type  deemed  to  be  not 
reportable  by  these  regulations. 
***** 

7.  Supplement  No.  1  to  Part  760  is 
amended: 

a.  By  revising  the  "Interpretation" 
under  the  heading  "B.  Shipping 
certificate."  in  section  "I. 
Certifications"; 

b.  By  revising  the  "Interpretation" 
under  the  heading  "C:  Insurance 
certificate."  in  section  "I. 
Certifications";  and 

c.  By  revising  the  "Interpretation" 
under  the  heading  "A.  Contractual 
clause  regarding  import  laws  of 
boycotting  country."  in  section  '"II. 
Contractual  Clauses",  as  follows: 

Supplement  No.  1  to  Part  760— 
Interpretations 

***** 

I  lliTtificalions 

***** 

B.  Shipping  certificate  '    '    ' 
Interpretation 

It  IS  thf'  Department's  position  that 
turnishing  a  i  ertifii  ate.  sik  h  as  the  one  set 
Diit  above,  stating:  (1)  The  name  of  the  vessel. 
(2)  The  nationality  ot  the  vessel,  and  (:i)  The 
owner  of  the  vessel  and  further  declaring  that 
the  vessel:  (a)  Is  not  registered  in  a  hoyi  otted 
I  ountrv.  (h)  Is  not  owned  hv  nationals  or 
residents  of  a  hovi  otted  country,  and  ((  )  Will 
n(jl  1  all  at  or  pass  through  a  hovi  otted 
I  iiuntrv  port  enroute  to  its  destination  in  a 
b(i\i  otling  I  ountrv  falls  within  the  exception 
I  oiitained  in  *)  760.:i(c)  for  i  omplian<:e  with 
the  import  and  shipping  do(  iiment 
requirements  of  a  tiovi  otting  country.  See 
*)  780  ;j((  )  and  examples  (vii).  (viii).  and  (ix) 
thereunder. 

It  is  also  the  Uepartment's  pnsititm  that  the 
owner.  (  harterer,  or  master  of  a  vessel  may 
certify  that  the  vessel  is   'eligible"  or 
"otherwise  eligible"  to  enter  into  the  ports  of 
a  boycotting  country  in  conformity  with  its 
laws  and  regulations   Furnishing  such  a 
statement  pertaining  to  one's  own  eligibilitv 
offends  no  prohibition  under  this  part  760. 
See  §  7B0.2(f),  example  (xiv). 

On  the  other  hand,  where  a  boycott  is  in 
force,  a  declaration  that  a  vessel  is  "eligible" 


or  "otherwise  eligible"  to  enter  the  ports  of 
the  boycotting  country  necessarilv  conveys 
the  information  that  the  vessel  is  not 
hlai  klisted  or  otherwise  restricted  from 
ha\  ing  a  business  relationship  with  the 
boycotting  country  .  See  !^  760. 3(c:)  examples 
(\  i).  (xi).  and  (xii).  Where  a  person  other  than 
the  vessel's  owner,  charterer,  or  master 
furnishes  such  a  statement,  that  is 
tantamount  to  his  furnishing  a  statement  that 
he  is  not  doing  business  with  a  blacklisted 
person  or  is  doing  business  only  with  non- 
blacklisted  persons.  Therefore,  it  is  the 
Department's  position  that  furnishing  such  a 
certification  (whir:h  does  not  renet;t 
customary  international  commert:ial  practice] 
hy  anvone  other  than  the  owner,  c  harterer.  or 
master  of  a  vessel  would  fall  within  the 
prohibition  set  forth  in  <»  760.2(d)  unless  it  is 
(  lear  from  all  the  facts  and  circumstanc:es 
that  the  certific:ation  is  not  required  for  a 
boycott  rea.son.  See  §  760.2(d](:^)  and  (4).  See 
also  part  A..  "Permissible  Furnishing  of 
Information,"  of  Supplement  .No   5  to  this 
part. 

C.  Insurance  certificate.  *    •    * 

Interpretation 

It  is  the  Department's  position  that 
furnishing  the  name  of  the  insurance 
company  falls  within  the  exception 
ccmtained  in  §760..3(cl  for  t:ompliance  with 
the  import  and  shipping  document 
requirements  of  a  boycotting  country.  See 
t)760.;i(c)(l)(v)  and  examples  (v)  and  (x) 
thereunder.  In  addition,  it  is  the 
Department's  position  that  furnishing  a 
certificate,  such  as  the  one  set  out  above, 
stating  the  address  of  the  insurance 
companv's  principal  office  and  its  country  of 
incorporation  offends  no  prohibition  under 
this  part  760  unless  the  U.S.  person 
furnishing  the  certificate  knows  or  has  reason 
to  know  that  the  information  is  sought  for  the 
purpose  of  determining  that  the  insurance 
company  is  neither  headquartered  nor 
incorporated  in  a  boycotted  countrv.  See 
S»760.2(d)(l)(i) 

It  is  al.so  the  Department's  position  that  the 
insurer,  himself,  may  certify  that  he  has  a 
duly  qualified  and  appointed  agent  or 
representative  in  the  boycotting  country  and 
may  furnish  the  name  and  address  of  his 
agent  or  representative.  Furnishing  such  a 
statement  pertaining  to  one's  own  status 
offends  no  prohibition  under  this  part  760. 
See  §  760.2(f),  example  (xiv). 

On  the  other  hand,  where  a  boycott  is  in 
force,  a  d«H;laration  that  an  insurer  "has  a 
duly  qualified  and  appointed  agent  or 
representative"  in  the  boyc;otting  country 
necessarily  conveys  the  information  that  the 
insurer  is  not  blacklisted  or  otherwise 
restricted  from  having  a  business  relationship 
with  the  boycotting  country.  See  §  760.3(c), 
example  (v).  Therefore,  it  is  the  Department's 
position  that  furnishing  such  a  certification 
by  anyone  other  than  the  insurer  would  fall 
within  the  prohibition  set  forth  in  §  760.2(d) 
unless  it  is  clear  from  all  the  facts  and 
circumstances  that  the  certification  is  not 
required  for  a  boycott  reason.  See 
§  760.2(d)(3)  and  (4). 
*  •  •  *  * 

n.  Contractual  Clauses 

***** 


A.  Contractual  clause  regarding  import 
laws  of  boycotting  roiintrw  '    '    * 

Interpretation 

It  is  the  Department's  position  that  an 
agreement,  such  as  the  one  set  out  in  the  first 
sentence  above,  that  the  import  and  customs 
requirements  of  a  boycotting  countrv  shall 
apply  to  the  performance  of  a  c:ontract  does 
not.  in  and  of  itself,  offend  any  prohibition 
under  this  part  760.  See  §  760]2(a)(5)  and 
example  (iii)  under  "Examples  of  Agreements 
To  Refuse  To  Do  Business."  It  is  also  the 
Department's  position  that  an  agreement  to 
(  omply  generally  with  the  import  and 
customs  requirements  of  a  boycotting  countrv 
does  not.  in  and  of  itself,  offend  any 
prohibition  under  this  part  760.  See 
*?  760.2(a)(5)  and  examples  (iv)  and  (v)  under 
"Examples  of  Agreements  To  Refuse  To  Do 
Business."  In  addition,  it  is  the  Departments 
position  that  an  agreement,  such  as  the  one 
set  out  in  the  second  sentence  above,  to 
c  ompiy  with  the  boycotting  country's  import 
and  customs  requirements  prohibiting  the 
importation  of  products  or  components:  (1) 
Originating  in  the  boycotted  country:  (2) 
.Manufactured,  produced,  or  furnished  bv 
companies  organized  under  the  laws  of  the 
boyc:otted  country;  or  (3)  Manufactured, 
produced,  or  furnished  by  nationals  or 
residents  of  the  boycotted  country  falls 
within  the  exception  contained  in  S?  760.3(a) 
for  compliance  with  the  import  requirements 
of  a  boycotting  [;ountry .  See  §  760.3(a)  and 
example  (ii)  thereunder. 

The  Department  notes  that  a  L'nited  States 
person  may  not  furnish  a  negative 
certification  regarding  the  origin  of  goods  or 
their  components  even  though  the 
certification  is  furnished  in  response  to  the 
import  and  shipping  document  requirements 
of  the  boycotting  country.  See  §  760.3(c)  and 
examples  (i)  and  (ii)  thereunder,  and 
§  760.3(a)  and  example  (ii)  thereunder. 


8.  Supplement  No.  2  to  Part  760  is 
amended: 

a.  By  revising  the  phrase  "receipt  of 
requests  for  such  shipping  and 
insurance  certificates  from  Saudi  Arabia 
is  not  reportable"  to  read  '"receipts  of 
requests  for  such  shipping  and 
insurance  certificates  from  Saudi  Arabia 
are  not  reportable"  in  the  undesignated 
paragraph  which  begins  with  the  phrase 

"On  the  basis  of  this  clarification";  and 

b.  By  revising  the  phrase  "receipt  of 
requests  for  such  certifications  is 
reportable"  to  read  "receipts  of  requests 
for  such  certifications  are  reportable"  in 
the  undesignated  paragraph  which 
begins  with  the  phrase  "It  is  still  the 
Department's  position". 

9.  Supplement  No.  4  to  Part  760  is 
amended  by  revising  the  second 
undesignated  paragraph  as  follows: 

Supplement  No.  4  to  Part  760 — 
Interpretation 

***** 

Section  760.1(d)(12)  provides  the  general 
guidelines  for  determining  when  U.S. -origin 


goods  shipped  from  a  controlled  in  fact 
foreign  subsidiary  are  outside  l.S 
commerce.  The  two  ke\  tests  of  that 
provision  are  that  the  goods  were  "(i)  '    *    * 
acquired  without  reference  to  a  specifii  order 
from  or  transaction  with  a  person  outside  the 
Inited  Slates:  and  (ii)  "    '   "further 
manufactured,  incorporated  into,  refined 
into,  or  reprocessed  into  another  product." 
Because  the  application  of  these  two  tests  to 
spare  parts  does  not  conclusiveh  answer  the 
I 'S.  (  ommerce  question,  the  Department  is 
pr«senting  this  ( larificalinn 
***** 

10.  Supplement  No.  5  to  part  760  is 
amended  by  revising  the  phrase 
"Section  760. 3(f}  of  this  part  "  to  read 
"Section  760. 3(g}"  in  the  undesignated 
paragraph  following  the  heading  "B. 
Availability  of  the  Compliance  with 
Local  Law  Exception  to  Establish  a 
Foreign  Branch". 

11.  Supplement  No.  6  to  part  760  is 
amended  by  revising  paragraph  (a)  as 
follows; 

Supplement  No.  6  to  Part  760 — 
Interpretation 


(a)  *  *  * 

This  term  is  very  common  in  letters 
of  credit  from  Kuwait  and  may  also 
appear  from  time-to-time  in  invitations 
to  bid.  contracts,  or  other  trade 
documents.  It  imposes  a  condition  or 
requirement  compliance  with  which  is 
prohibited,  but  permitted  bv  an 
exception  under  the  Regulations  (see 
§  760.2(a)  and  §  760.3(a)).  h  is  reportable 
by  those  parties  to  the  letter  of  credit  or 
other  transaction  that  are  required  to 
take  or  refrain  from  taking  some  boycott 
related  action  by  the  request.  Thus  the 
bank  must  report  the  request  because  if 
is  a  term  or  condition  of  the  letter  of 
credit  that  it  is  handling,  and  the 
exporter-beneficiary  must  report  the 
request  because  the  exporter  determines 
the  origin  of  the  goods.  The  freight 
forwarder  does  not  have  to  report  this 
request  because  the  forwarder  has  no 
role  or  obligation  in  selecting  the  goods. 
However,  the  freight  forwarder  would 
have  to  report  a  request  to  furnish  a 
certificate  that  the  goods  do  not 
originate  in  or  contain  components  from 
a  boycotted  country'.  See  §  760.5. 
examples  (xii)— (xvii). 
***** 

12.  Supplement  No.  7  to  part  760  is 
amended: 

a.  By  revising  the  phrase  "§  760.3(c)  of 
this  part"  to  read  "§  760.3(d)"  in  the 
second  undesignated  paragraph;  and 

b.  By  revising  the  third  undesignated 
paragraph  as  follows: 

Supplement  No.  7  to  Part  760 — 
Interpretation 
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"A  United  .Stntt-N  ptTSdii  iiuiv  i  miiply  "t 
a^ree  to  i onipiv  in  thi-  nonii.il  (  rmrse  (if 
business  with  the  imiLitiT.il  rfiui  spt-i  ifii 
selection  by  a  boyi  olting  i  oiinlrv  '    "    'of 
*    *    *  sp«<:in<:  goods.  •    •    •  provided  th.it 
"    *    "  with  respect  to  goods,  the  items,  in  the 
normal  course  of  business,  are  identifiable  as 
to  their  souri  e  or  origin  at  the  lime  of  their 
entry  into  the  boyi  otting  (  ounlry  In  Ih) 
imn|iieness  ot  design  or  .ippear.iiK  e  or  (b) 
trademark,  trade  name,  or  other  ulentitii  atinii 
normally  on  the  items  themselves  ini  hiding 
their  pai  kaging." 
***** 

13.  SuppiemtMit  No  H  to  part  760  is 
amended  bv  n^vising  the  phraso 
"§7fi0.1(d)(i:Miif  this  part '■  to  road 
■•«j  760.1(d)(3)"  ill  Ihf  third 
undesignated  paragraph 

14.  Supplement  No  4  to  part  760  is 
amended  by  revising  the  phrase 

"ij  760.3(f)  of  this  pari"  to  read 
"*i  760  3(g)"  the  first  undesignated 
paragraph 

KS  Supplement  No.  10  to  part  760  is 
amended  bv  revising  the  phrase  "non 
e.xclusionarv,  non  blaclklisting 
statement"  to  read  'non-exclusionarv, 
non-blacklisting  statement"  in  the 
undesignated  paragraph  that  follows 
paragraph  heading  ())) 

16.  Supplement  No    1  1  to  part  760  is 
amendeci: 

a.  Bv  placing  ipiotation  marks  around 
the  undesignated  paragraph  that  foUoyvs 
the  phra.se  "t)  760..S{a)(4)  of  this  part 
status  in  part";  and 

b  Bv  revising  the  parenthetical  [)hrase 
••(t>  760  .S(a)(6)  of  this  part)"  to  read 
••(t»7tiO..T(b)(6)"  in  the  last  undesignated 
paragraph 

17  .Supplement  No   12  to  part  760  is 
amended 

a   Bv  [ilacuig  beginning  and  ending 
ipiofation  marks  around  the  first  and 
seciond  undesignated  paragraphs, 
respectivelv.  that  follow  tlie  plirase 
"K.xample  (v)  under  t^  760.4  of  this  part 
(Evasion)  provides:  ' 

h  Bv  revising  the  phrase  "recently 
imposed  by  the  government''  to  read 
"imposed  bv  the  goveriunent  '  m  the 
undesignated  paragraph  that  begins 
with  the  phrase  'This  inlerprtMation 
deals  with'  ,  and 

c.  Bv  placing  iiunt.ition  in, irks  .irmind 
the  undesignated  p.iragr.ipli  tti.il  begins 
with  the  phrase    Ueclaration  I,  the 
undersigneil" 

IH  Supplement  No   13  to  part  7t)0  is 
amendeci 

a.  Bv  revising  the  phrase  "<}  7f)0  .<((  )  of 
this  part  "  to  read   "*»  760  3(d)  "  in  the 
undesignatetl  paragraph  following  tlie 
heading  "Summ.iry  ", 

h  By  placing  ({uotation  marks  around 
the  third  undf'signated  paragraph 
following  the  heading  "Regulatory 
Background  ", 


t:  By  revising  the  phrase  "§  760.3(c)  ' 
part  "  to  read  '§  760  3(d)"  in  the  fourth 
undesignated  paragraph  following  the 
heading  "Regulatory  Background"; 

d  By  revising  the  heading  "Analysis 
of  the  New  Contractual  Language"  to 
read  "Analysis  of  Additional 
(Contractual  Language  "; 

e.  By  revising  the  phrase  "of  a  new 
contractual  clause"  to  read  "of  a 
contractual  clause  "  in  the  undesignated 
paragraph  following  the  newly  revi.sed 
heading  "Analysis  of  the  New 
Contractual  Language"; 

f  Bv  revising  the  heading  "Boycott  of 
Bovcotted  Country  "  to  read  "Boycott  of 
[Name  of  Boycotted  Country!"; 

g  By  revising  the  phrase  ""§  760.3(c)  of 
this  part  "  to  read  "'§  760.3(d)"  in  the  last 
undesignated  paragraph  of  this 
supplement. 

19  Supplement  No.  14  to  part  760  is 
amended: 

a  By  placing  beginning  and  ending 
i}uotation  marks  around  the  first  and 
second  undesignated  paragraphs. 
respec:tively.  following  the  sentence 
"The  following  language  has  appeared 
in  tender  documents  issued  by  a 
boycotting  country  "  in  paragraph  (a); 

b  Bv  revising  the  phrase  "Agreement 
to  Refuse  to  Do  Business"'  to  read 
"Agrfwments  to  Refuse  to  Do  Business '" 
in  the  last  sentence  of  the  third 
undesignated  paragraph  following  the 
sentence  "The  following  language  has 
appeared  in  tender  documents  issued  by 
a  boycotting  country  "  in  paragraph  (a); 

c  Bv  revising  the  phrase 
*i7(i0  6(a)(1)  of  this  part  "  to  read 
■■«?  760  3(a)(1)  of  this  part  "  in  the  last 
undesignateii  paragraph  following  the 
sentence  'The  folloyving  language  has 
appeared  in  tender  do(  uments  issued  by 
a  boycotting  country  "  in  paragraph  (a); 
and 

d   By  placing  l^eginning  and  ending 
(quotation  marks  around  the  first  and 
second  undesignated  paragraphs, 
respectively,  that  follow  the  senteni:e 
"The  following  terms  frequently  t-ppear 
on  letters  of  credit  covering  shipment  to 
Iraq"  in  paragraph  (b). 

U.if.'d    M.n   IH.  JUtIO 
K.  Knger  Majak. 
Assistant  Secretary  for  Export 
Adniiiuslnitioii 
IKK  Do.    ()U-n^'>l  1- lied  5-31-00,  8.45  ami 
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SOCIAL  SECURITY  ADMINISTRATION 

20  CFR  Parts  404  and  416 
[Regulations  Nos.  4  and  16] 
RIN  0960-AD91 

Federal  Old-Age,  Survivors  and 
Disability  Insurance  and  Supplemental 
Security  Income  for  the  Aged,  Blind, 
and  Disabled;  Medical  and  Other 
Evidence  of  Your  lmpaimient(s)  and 
Definition  of  Medical  Consultant 

agency:  Social  Security  Administration. 
ACTION:  Final  rules. 


SUMMARY:  We  are  revising  the  Social 
Security  and  Supplemental  Security 
Income  (SSI)  disability  regulations 
regarding  sources  of  evidence  for 
establishing  the  existence  of  a  medically 
determinable  impairment  under  title  II 
and  title  XVI  of  the  Social  Security  Act 
(the  Act)  We  are  doing  this  to  clarify 
and  expand  the  list  of  acceptable 
medical  sources  and  to  revise  the 
definition  of  the  term  "medical 
consultant  "  to  include  additional 
acceptable  medical  sources. 
DATES:  These  rules  are  effective  luly  3. 
2000 

FOR  FURTHER  INFORMATION  CONTACT: 
Georgia  E.  Myers,  Regulations  Officer. 
Social  Security  Administration,  6401 
Security  Boulevard,  Baltimore, 
Maryland  21235-6401,  1-410-965-3632 
orTTY  1-800-966-5609.  For 
information  about  eligibility  or  filing  for 
benefits,  call  our  national  toll-free 
number,  1-800-772-1213  orTTY  1- 
800-325-0778 

SUPPLEMENTARY  INFORMATION:  The  Act 
provides,  in  title  II,  for  the  payment  of 
disability  benefits  to  persons  insured 
under  the  Act.  Title  II  also  provides, 
under  certain  circumstances,  for  the 
payment  of  child's  insurance  benefits 
based  on  disability  and  widow's  and 
widower's  insurance  benefits  for 
disabled  widows,  widowers,  and 
surviving  divorced  spouses  of  insured 
persons  In  addition,  the  Act  provides, 
in  title  XVI.  for  SSI  payments  to  persons 
who  are  aged,  blind,  or  disabled  and 
who  have  limited  income  and  resources 

For  adults  under  both  the  title  II  and 
title  XV'l  programs  (including  persons 
claiming  child's  insurance  benefits 
based  on  disability  under  title  II), 
■  disability  "  means  the  inability  to 
engage  in  any  substantial  gainful 
activity.  For  an  individual  under  age  18 
claiming  SSI  benefits  based  on 
disability,  "disability"  means  that  an 
impairment(s)  causes  "marked  and 
severe  functional  limitations  '  (Our 
regulations  at  §416.902  explain  that. 
"[mjarked  and  severe  functional 


limitations,  when  used  as  a  phrase, 
*    *    *  is  a  level  of  severity  that  meets 
or  medically  or  functionally  equals  the 
severity  of  a  listing  in  the  Listing  of 
Impairments  in  appendix  1  of  subpart  P 
of  part  404*    *    *.")  Under  both  title  II 
and  title  XVI.  disability  must  be  the 
result  of  a  medically  determinable 
physical  or  mental  impairment  or 
combination  of  impairments  that  can  be 
expected  to  result  in  death  or  that  has 
lasted  or  can  be  expected  to  last  for  a 
continuous  period  of  at  least  12  months. 

The  Act  also  provides  that  an 
individual  shall  not  be  considered  to  be 
under  a  disability  unless  he  or  she 
furnishes  such  medical  and  other 
evidence  of  the  existence  of  such 
impairment(s)  as  the  Commissioner  may 
require. 

Explanation  of  Revisions 

Sections  404.1513  and  416.913 
provide  that  we  need  reports  about  an 
individual's  impairments  from 
acceptable  medical  sources;  they  also 
provide  a  list  of  "acceptable  medical 
sources."  Acceptable  medical  sources 
are  individuals  who  have  the  training 
and  expertise  to  provide  us  with  the 
signs  and  laboratory  findings  based  on 
medically  acceptable  clinical  and 
laboratory  diagnostic  techniques  that 
establish  the  existence  of  a  medically 
determinable  physical  or  mental 
impairment. 

We  are  amending  §§404.1513  and 
416.913  by  revising  the  Ust  of  acceptable 
medical  sources  and  making  other 
changes  to  these  and  other  sections  of 
our  regulations  as  explained  below. 

For  clarity,  we  refer  to  the  new  rules, 
as  revised  in  this  regulatory  publication, 
as  "final"  rules  and  to  the  rules  that  are 
being  changed  by  these  final  rules  as  the 
"prior"  rules.  However,  these  final  rules 
do  not  go  into  effect  until  30  days  after 
the  date  of  this  publication.  Therefore, 
the  "prior  '  rules  will  still  be  in  effect 
for  another  30  days. 

Sections  404.1513  and  416.913 
Medical  Evidence  of  Your  Impairment 

We  are  revising  the  heading  to  read. 
"Medical  and  other  evidence  of  vour 
impairment! si"  to  more  accurately 
identify  the  subject  of  these  sections. 
Even  though  these  prior  sections  were 
called  "Medical  evidence  of  your 
impairment,"  they  have  always 
described  how  we  use  evidence  from 
both  acceptable  medical  sources  and 
other  sources,  such  as  (but  not  limited 
to)  nurse-practitioners,  chiropractors, 
school  teachers,  and  social  workers. 
Sections  223(d)(3)  and  1614(a)(3)(D)  of 
the  Act  require  that  an  individual  have 
a  medically  determinable  physical  or 
mental  impairment  that  results  from 


anatomical,  physiological,  or 
psychological  abnormalities  which  are 
demonstrable  by  medically  acceptable 
clinical  and  laboratory  diagnostic 
techniques.  To  establish  the  existence  of 
a  medically  determinable  impairment, 
we  require  evidence  from  acceptable 
medical  sources.  However,  as  indicated 
in  both  the  prior  §§  404.1513(e)  and 
416.913(e)  and  the  final  §§  404.1513(d) 
and  416.913(d),  we  also  may  use 
evidence  from  other  sources  to  help  us 
understand  how  an  adult's 
impainnent(s)  affects  the  ability  to  work 
and  how  a  child's  impairment(s)  affects 
the  ability  to  function. 

We  are  revising  the  heading  of 
§§  404.1513(a)  and  416.913(a)  to 
"Sources  who  can  provide  evidence  to 
establish  an  impairment"  and  the 
provisions  of  these  paragraphs  as  well. 
These  revisions  make  it  clear  that  we 
need  evidence  from  acceptable  medical 
sources  to  establish  the  existence  of  a 
medically  determinable  impairment.  We 
then  continue  to  list  the  sources  that  we 
consider  acceptable  medical  sources  in 
final  paragraphs  (a)(1)  through  (a)(5).  In 
addition,  as  described  below,  we  are 
making  some  revisions  to  this  list  of 
acceptable  medical  sources.  We  are  also 
adding  a  cross-reference  to  §  404.1508  in 
§  404.1513(a)  and  a  cross-reference  to 
§416.908  in  §  416.913(a).  The 
regulations  to  which  we  are  cross- 
referring,  both  entitled  "What  is  needed 
to  show  an  impairment,"  describe  the 
type  of  medical  evidence  we  require  to 
establish  the  existence  of  a  medically 
determinable  impairment. 

We  are  revising  prior  paragraph  fa)(l) 
("'Licensed  physicians")  by  combining  it 
with  prior  paragraph  (a)(2J  ("Licensed 
osteopaths")  because  osteopaths  are 
physicians.  Their  medical  degree  is 
usually  Doctor  of  Osteopathy  (D.O.), 
rather  than  Doctor  of  Medicine  (M.D.). 
Thus,  a  licensed  physician  may  be 
either  a  medical  or  an  osteopathic 
physician.  Because  of  this  consolidation 
of  two  paragraphs,  we  are  renumbering 
prior  paragraphs  {a)(3)  and  (a)(4)  as  final 
paragraphs  (a)(2)  and  (a)(3). 

We  have  also  added  language  to  final 
paragraph  (a)(2)  (prior  paragraph  (a)(3). 
"Licensed  or  certified  psychologists")  to 
provide  that  licensed  or  certified  school 
psychologists,  or  licensed  or  certified 
individuals  with  other  titles  who 
perform  the  same  function  as  a  school 
psychologist  in  a  school  setting,  are 
acceptable  medical  sources  for 
estahlishing  the  existence  of  mental 
retardation,  learning  disabilities,  and 
borderline  intellectual  functioning.  The 
final  provision  reflects  our  longstanding 
operating  instructions.  It  also  includes 
an  additional  change,  which  did  not 
appear  in  the  proposed  rules,  that  we 


have  made  in  response  to  public 
comments. 

Before  including  school  psychologists 
as  acceptable  medical  sources  in  our 
operating  instructions  for  purposes  of 
establishing  the  existence  of  mental 
retardation  and  learning  disabilities,  we 
conducted  a  State-by-State  analysis  of 
the  educational  qualifications  and  other 
requirements  for  their  licensure  or 
certification,  and  we  had  discussions 
with  representatives  of  the  National 
Association  of  School  Psychologi.sts  on 
the  issue  of  what  school  psychologists 
are  uniformly  qualified  to  do 
nationwide.  Although  the  term 
"licensed  or  certified  psychologists" 
encompasses  school  psychologists,  we 
found  that  there  was  a  lack  of  national 
uniformity  among  the  States  as  to  what 
school  psychologists  are  allowed  to  do 
beyond  assessing  cognitive  functioning, 
such  as  in  the  areas  of  mental 
retardation  and  learning  disabilities.  We 
determined,  however,  that  licensed  or 
certified  school  psychologists  (or 
licensed  or  certified  individuals  with 
other  titles  who  perform  the  same 
functions  as  school  psychologists  in 
school  settings)  are  able  to  provide  us 
with  a  complete  medical  report  of 
manifestations  related  to  these  kinds  of 
disorders.  Therefore,  we  concluded  that 
all  individuals  who  are  licensed  or 
certified  by  their  States  as  school 
psychologists  (or  approved  in  Michigan, 
which  is  equivalent  to  licensure  or 
certification  in  other  States)  are  medical 
sources  who  can  establish  the  existence 
of  mental  retardation  and  learning 
disabilities.  We  discuss  an  additional 
change  below  in  the  Public  Comments 
section,  where  we  summarize  and 
respond  to  the  public  comments  we 
received  following  our  publication  of 
these  regulatory  provisions  in  the 
Federal  Register  as  proposed  rules  on 
October  9.  1998  (63  FR  54417).  The 
additional  change  is  that  we  have 
concluded  that  these  individuals  are 
also  acceptable  medical  sources  for  the 
purpose  of  establishing  the  existence  of 
borderline  intellectual  functioning. 

We  are  adding  a  new  paragraph  (a)(4) 
to  include  licensed  podiatrists  as 
acceptable  medical  sources  for 
impairments  of  the  foot,  or  foot  and 
ankle,  depending  on  the  delineation  in 
the  State  licensure.  We  have  included 
these  sources  in  our  operating 
instructions  for  many  years  as 
acceptable  medical  sources  for  purposes 
of  establishing  the  existence  of  a 
medically  determinable  impairment  of 
the  foot,  or  foot  and  ankle,  because  thev 
are  licensed  to  practice  medicine  and 
perform  surgery  on  a  specific  part  of  the 
body.  They  can  do  everything  that  a 
physician  is  licensed  to  do  with  respect 
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to  the  foot,  or  foot  and  ankle,  and  have 
equal  standing  to  physicians  in  this 
respect.  Final  paragraph  (a)(4)  provides 
that  whether  evidence  from  a  given 
podiatrist  can  be  used  to  establish  the 
existence  of  a  medically  determinable 
impairmrnt  of  the  foot  only,  or  the  foot 
and  ankle,  will  depend  on  the  scope  of 
practice  of  podiatry  in  a  State:  i.e.. 
whether  the  State  in  which  the 
podiatrist  practices  permits  the  practic:e 
of  podiatrv'  on  the  foot  only,  or  on  the 
foot  and  ankle.  Medical  reports  from 
podiatrists  can  provide  us  with  all  the 
evidence  we  require  to  establish  the 
existence  of  a  medically  determinable 
impairment  of  the  foot,  or  foot  and 
ankle. 

We  are  deleting  prior  paragraph  (a)(5), 
which  provided  that  persons  authorized 
to  send  us  a  copy  or  summary  of  the 
medical  records  of  a  hospital  or  other 
institution  were  ac;ceptable  medical 
sources.  Regardless  of  who  is  authorized 
to  send  us  a  medical  report,  the 
evidence  itself  must  be  provided  by  an 
acceptable  medical  source  identified  in 
final  paragraphs  (a)(1)  through  (a)(.S). 
Similarly,  we  ate  deleting  prior 
paragraph  (a)(6)  (that  appears  only  in 
§416.913),  which  provided  that  reports 
of  an  interdisciplinary  team  were 
acceptable  medical  sources  as  long  as 
they  contained  the  evaluation  and 
signature  of  an  acceptable  medical 
source.  It  does  not  matter  whether  the 
evaluation  by  an  acceptable  medical 
source  identified  in  final  paragraphs 
(a)(1)  through  (a)(5)  is  included  in  an 
interdisciplinary  team  report  or  is 
contained  in  a  separate  report.  Because 
acceptable  medical  sourt;es  are 
individuals,  it  is  redundant  and 
somewhat  misleading  to  provide  that  an 
interdisciplinary  team  report  containing 
the  evaluation  and  signature  of  an 
acceptable  medical  source  is  such  a 
source. 

We  are  adiling  a  new  paragraph  (d)(5) 
to  include  qualified  speech-language 
pathologists  as  acceptable  nu'dical 
sources  who  can  establish  the  i-xislenie 
of  a  speech  or  language  impairment.  P'or 
several  years,  we  have  included  these 
individuals  in  our  operating 
instructions  as  medical  sources  who  can 
provide  evidence  to  establish  the 
existence  of  a  medically  determinable 
speech  or  language  impairment  in  SSI 
childhood  disability  t.ases  in  which  the 
child  is  found  disabled.  The  final 
regulati(m  now  provides  that  these 
individuals  are  at:ceptable  medical 
sources  for  speech  and  language 
impairments  r»'garilless  of  whether  the 
determination  or  dt'ci.sion  is  favorable  to 
the  individual,  find  is  applicable  to  both 
adults  and  childrtni  and  to  disability 
claims  under  both  titles  of  the  .-Xct 


Before  including  qualified  speech- 
language  pathologists  in  our  operating 
instructions,  we  conducted  a  State-by- 
State  analysis  of  the  educational 
qualifications  and  other  requirements 
for  licensure  or  certification  of  speech- 
language  pathologists,  and  we  had 
discussions  with  representatives  of  the 
American  Speech-Language-Hearing 
Association.  We  determined  that  the 
evaluation  report  of  a  qualified  speech- 
language  pathologist  can  provide  us 
with  the  detailed  evidence  we  need 
abou^  a  persons  communicative  ability 
that  enables  us  to  determine  the 
existence  of  a  medically  determinable 
speech  or  language  impairment. 

Final  paragraph  (a)(5)  provides  that 
"qualified"  speech-language 
pathologists  are  individuals  who  are 
licensed  by  the  State  professional 
licensing  agency,  or  fully  certified  by 
their  State's  education  agency,  or  who 
hold  a  Certificate  of  Clinical 
Competence  from  the  American  Speech- 
Language- Hearing  Association.  We  have 
cited  State  licensure  as  the  first 
credential  for  speech-language 
pathologists  to  be  consistent  with  the 
paragraphs  for  physicians  and  other 
acceptable  medical  sources  in  this 
section,  all  of  which  require  that  the 
individual  be  "licensed."  We  have  cited 
the  State  education  agency  certification 
as  an  alternative  credential  because 
some  States  do  not  have  licensing 
agencies  for  speech-language 
pathologists;  thus,  the  only  State 
credential  that  speech-language 
pathologists  have  in  such  States  is  State 
education  agency  certification.  To 
maintain  either  State  licensure  or  State 
education  agency  certification,  an 
individual  must  meet  certain  criteria 
(eg.  must  obtain  20  continuing 
education  units  in  the  field  over  a  2-year 
period).  We  have  also  cited  a  Certificate 
of  Cllinical  Competence  from  the 
American  Speech-Language-Hearing 
Association  as  another  acceptable 
credential  because  it  indicates  that  a 
speech-language  pathologist  has  met  the 
stringent  criteria  for  education,  training, 
examination,  and  clinical  practice  set 
forth  by  the  American  Speech- 
Language- Hearing  Assoc:iation 

Finally,  we  have  made  minor  editorial 
revisions  to  the  provisions  in 
§§404. 1513(a)(1)  through  (a)(5)  and 
41R.qi3(a)(l)  through  (a)(5)  The 
revisions,  mostly  to  correct  punctuation, 
are  not  substantive  and  are  not  intended 
to  change  the  meaning  of  the  provisions. 

We  are  redesignating  prior 
§§404  1513(d)  and  41h  t)13(d), 
"(Jnmplftfni'ss,"  as  §§404. 1513(e)  and 
416  913(t')  We  are  redesignating  prior 
paragraph  (e)  of  those  secitions, 
"Information  from  othf^r  sources."  as 


paragraph  (d).  Our  intent  in  switching 
the  positions  of  these  two  paragraphs  is 
to  make  it  clearer  that,  when  we  decide 
whether  the  evidence  in  a  case  is 
complete  enough  for  a  determination, 
we  consider  all  the  evidence  in  the  case 
record,  including  the  medical  evidence 
from  acceptable  medical  sources 
identified  in  paragraph  (a),  information 
from  the  individual,  and  any  evidence 
that  may  have  been  provided  by  other 
sources,  such  as  those  identified  in  final 
paragraph  (d). 

We  are  also  revising  the  language  in 
final  §§  404.1513(d)  and  416.913(d) 
(prior  paragraph  (e))  by  making 
technical  changes  for  clarity  and  for 
consistency  between  these  provisions  in 
parts  404  and  416,  which  contained 
some  differences  in  our  prior  rules.  We 
are  also  reorganizing  and  renumbering 
the  subparagraphs  in  final  paragraph 
(d).  In  addition,  we  are  deleting  the 
words  ' Information  from"  in  the 
heading. 

We  are  revising  the  first  sentence  of 
§  404.1513(d)  to  read;  "In  addition  to 
evidence  from  the  acceptable  medical 
sources  listed  in  paragraph  (a)  of  this 
section,  we  may  also  use  evidence  from 
other  sources  to  show  the  severity  of 
your  impainnent(s)  and  how  it  affects 
your  ability  to  work."  We  are  also 
revising  the  first  sentence  of 
§  416.913(d)  to  read;  "In  addition  to 
evidence  from  the  acceptable  medical 
sources  listed  in  paragraph  (a)  of  this 
section,  we  may  also  use  evidence  from 
other  sources  to  show  the  severity  of 
your  impairraent(s)  and  how  it  affects 
your  ability  to  work  or,  if  you  are  a 
child,  your  functioning."  In  both  of 
these  sentences,  we  are  adding  a 
reference  to  the  severity  of  the 
individual's  impairment(s)  because  we 
may  use  evidence  from  other  sources  to 
show  impairment  severity,  as  well  as 
how  it  affects  the  ability  to  work  or.  in 
§  416.913(d),  a  child's  functioning.  In 
final  §416.91 3(d),  we  are  changing  the 
language  "or,  if  you  are  a  child,  your 
ability  to  function  independently, 
appropriately,  and  effectively  in  an  age- 
appropriate  manner  "  to  "or,  if  you  are 
a  child,  your  functioning,"  in  response 
to  section  211  of  Public  Law  104-193 
which,  on  August  22,  1996,  added  a 
new  paragraph  1614(a)(3)(C)  to  the  Act 
that  changed  the  definition  of  disability 
for  individuals  under  age  18  claiming 
SSI  benefits 

We  are  adding  the  phrase  "but  are  not 
limited  to"  to  the  second  sentence  of 
final  §  404.1513(d)  to  clarify  that  the  list 
of  other  sources  is  not  an  exclusive  list 
and  to  make  it  consistent  with  the 
language  in  prior  §416. 913(e)  (final 
§  416.913(d)).  We  also  have  deleted  the 
words  "may"  and  "and"  from  the 
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second  sentence  of  final  §  416.913(d). 
and  inserted  the  word  "but  "  after  the 
phrase  "Other  sources  include"  to  make 
it  consistent  with  the  second  sentence  of 
final  §404. 1513(d). 

In  making  these  changes  in  the  two 
sections,  we  are  consolidating  the 
provisions  from  prior  §§  416.913(e)(3) 
and  (e)(4)  in  final  paragraph  (d)(1)  and 
modifying  the  example  of  therapists  that 
was  in  the  proposed  rules  so  that  it  is 
not  restricted  to  just  physical  therapists. 
The  examples  in  the  proposed  rules 
should  not  have  been  limited  to 
physical  therapists  because  there  eire 
other  types  of  therapists,  such  as 
occupational  therapists,  as  identified  in 
prior  §416.91 3(e)(4),  recreational 
therapists,  and  kinesiotherapists.  We  are 
deleting  "speech  and  language 
therapists"  from  the  examples  that  were 
in  prior  §  416.913(e)(4)  because,  as 
discussed  earlier  in  this  preamble,  we 
are  amending  the  regulations  to  include 
these  individuals  as  acceptable  medical 
sources.  (However,  in  final 
§404. 1513(a)(5)  and  416.913(a)(5),  we 
use  the  term  "speech-language 
pathologists"  because  it  is  a  more 
accurate  title  for  these  health  care 
professionals.) 

We  are  clarifying  in  final 
§§  404.1513(d)(1)  and  416.913(d)(1),  the 
list  of  individuals,  such  as  nurse- 
practitioners  and  audiologists,  who 
provide  some  medical  services  by 
adding  the  phrase,  "Medical  sources  not 
listed  in  paragraph  (a)  of  this  section." 
We  are  including  in  §§  404.1513(d)(1) 
and  416.913(d)(l}  some  of  the  examples 
of  other  medical  sources  that  previously 
were  contained  only  in  prior 
§404. 1513(e)(3)  or  only  in  prior 
§416.913(e)(3)  and  {e){4).  The  prior 
provisions  did  not  provide  all  the  same 
examples,  and  the  final  rules  are  now- 
consistent  in  parts  404  and  416. 

Final  §§  404.1513(d)(2)  and 
416.913(d)(2)  reflect  provisions  that 
were  only  in  prior  §  416.913(e)(5). 

We  are  adding  the  word  "personnel" 
in  final  §§404.151 3(d)(3)  and 
416.913(d)(3).  The  prior  sections 
(§§  404.1513(e)(1)  and  416.913(e)(1)) 
referred  to  public  and  private  social 
welfare  "agencies."  However,  when  we 
refer  to  "sources"  in  these  rules,  we 
mean  people,  not  entities.  This  change 
also  makes  the  provision  similar  to 
other  provisions  within  these  sections. 

We  begin  final  §§  404.1513(d)(4)  and 
416.913(d)(4)  with  the  phrase,  "Other 
non-medical  sources,  "  instead  of 
"Observations  by,"  to  make  the 
construction  of  final  paragraph  (d)(4) 
parallel  to  that  of  final  paragraphs  (d)(1) 
through  (d)(3).  We  are  also  adding  the 
language  "(for  example,  spouses, 
parents  and  other  caregivers,  siblings. 


other  relatives,  friends,  neighbors,  and 
clergy)"  to  final  §404. 1513(d)(4)  to 
make  it  consistent  with  the  language  in 
prior  §  416.913(e)(2)  (final 
§  416.913(d)(4)). 

As  is  discussed  below  in  the  Public 
Comments  section,  we  revised  the 
proposed  first  sentence  of  final 
§§  404, 1513(e)  and  416.913(e)  (prior 
paragraph  (d))  to  read:  "The  evidence  in 
your  case  record,  including  the  medical 
evidence  from  acceptable  medical 
sources  (containing  the  cliniccd  and 
laboratory  findings)  and  other  medical 
sources  not  listed  in  paragraph  (a), 
information  you  give  us  about  your 
medical  condition(s)  and  how  it  affects 
you,  and  other  evidence  from  other 
sources,  must  be  complete  and  detailed 
enough  to  allow  us  to  make  a 
determination  or  decision  about 
whether  you  are  disabled  or  blind.  "  In 
the  Notice  of  Proposed  Rulemaking 
(NPRM),  we  proposed  to  simplify  the 
sentence  by  deleting  any  reference  to 
the  medical  evidence  and  referring  only 
to  "the  evidence"  in  a  claim.  A 
commenter  believed  that  it  would  be 
better  to  retain  reference  to  the  medical 
evidence  and  simply  to  refer  to  the 
types  of  evidence  we  obtain.  As  in  the 
proposed  rules,  the  change  in  the  final 
rules  will  clarify  that  we  do  not  look 
only  at  medical  evidence  from  the 
acceptable  medical  sources  identified  in 
paragraph  (a),  but  also  at  information 
provided  by  the  individual  and  any 
evidence  that  might  have  been  provided 
by  other  sources,  as  described  in  final 
paragraph  (d),  when  we  make  a 
determination  whether  the  individual  is 
disabled  or  blind. 

We  have  revised  final  paragraph  (e)(1) 
by  deleting  the  term  "'limiting  effects" 
and  substituting  in  its  place  the  word 
"severity,"  which  more  accurately 
conveys  the  statutory  requirement  that 
an  individual  must  have  a  severe 
impairment  to  be  found  disabled.  We 
are  revising  the  language  in  final 
paragraph  (e)(2)  to  more  accurately  refer 
to  whether  the  duration  requirement,  as 
described  in  §§404.1509  and  416.909.  is 
met. 

We  are  revising  final  paragraph  (e)(3) 
by  qualifying  the  language  about 
residual  functional  capacity  because  the 
combined  evidence  must  be  complete 
and  detailed  enough  to  allow  us  to 
determine  the  individual's  residual 
functional  capacity  only  when  the 
evaluation  steps  described  in 
§§  404.1520(e)  or  (f)(1)  and  416.920(e)  or 
(f)(1)  apply.  We  are  also  adding  the 
phrase  "or,  if  you  are  a  child,  your 
functioning"  to  §  416.913(e)(3)  because 
ability  to  function  is  the  relevant  issue 
that  we  must  determine  for  a  child,  not 
residual  functional  capacity. 


Other  Changes 

Sections  404.1503  and  416.903     Who 
Makes  Disability  and  Blindness 
Determinations. 

We  have  removed  the  last  sentence  in 
paragraph  (e)  because  it  addressed  only 
the  role  in  disability  determinations  of 
psychological  consultants,  and  did  not 
address  the  parallel  situations  of 
speech-language  pathologists  and  other 
consultants.  We  now  provide  more 
comprehensive  rules  in  revised 
paragraphs  (c)  and  (f)  of  §§404.1616  and 
416.1016.  We  explain  that  non- 
physician  medical  consultants  and 
psychological  consultants  can  only 
evaluate  impairments  within  their  area 
of  expertise. 

Sections  404.1512  and  416.912 
Evidence  of  Your  Impairment. 

We  are  changing  the  cross-reference 
in  paragraph  (b)(4)  from  paragraph  (e)  to 
paragraph  (d)  to  reflect  the  reversal  and 
redesignation  of  these  two  paragraphs 
already  explained  above. 

Sections  404.1526  and  416.926 
Medical  Equivalence 

We  are  revising  the  second  sentence 
in  paragraph  (c)  of  §§  404.1526  and 
416.926  to  indicate  that  a  medical 
consultant  must  be  an  acceptable 
medical  source  identified  in 
§§  404.1513(a)(1)  or  (a)(3)  through  (a)(5) 
and  416.913(a)(1)  or  (a)(3)  through 
(a)(5).  We  believe  the  acceptable 
medical  sources  identified  in  these 
sections,  in  addition  to  physicians,  are 
fully  qualified  to  serve  as  medical 
consultants  within  their  areas  of 
expertise. 

As  we  discuss  below  in  the  Public 
Comments  section,  we  received 
comments  indicating  that  our  intent  was 
unclear.  Accordingly,  we  are  also 
revising  the  last  sentence  of  paragraph 
(c),  the  parenthetical  cross-references  to 
§§404.1616  and  416.1016.  The 
additional  language  we  have  included 
in  final  §§  404.1616  and  416.1016 
clarifies  that  medical  consultants  who 
are  not  physicians  are  limited  to 
evaluating  impairments  within  their 
specialties:  for  example,  a  speech- 
language  pathologist  functioning  as  a 
medical  consultant  would  be  able  to 
provide  an  opinion  about  medical 
equivalence  only  with  respect  to  a 
speech  or  language  impairment. 

Sections  404.1615  and  416.1015 
Making  Disability  Determinations 

We  are  removing  the  last  sentence  in 
paragraph  (d).  In  the  NPRM,  we 
inadvertently  failed  to  propose  deleting 
this  last  sentence,  which  is  the  exact 
same  provision  contained  in  the  last 
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sentrnc*'  vvc  art'  ri'inovin^  in  parat^raph 
(«!)  of  tj«?4l)4  150:J  aiui  416  m);j 
Thereftiri",  for  th»?  .saiim  rt-a.sons 
discu.ssed  earlier  for  the  <lel»'tion  in 
<»«»404.15t):i  and  416  W.J.  vvt- are 
deleting  thi.s  last  .scnteiK  c  a.s  well  from 
(i^404. 1615(d)  anil  416.101.=S{d) 

Sections  404  161  fi  and  416.1016 
Xfedical  ur  Psvcholni^ical  (Mnsultants 

In  the  NPRM.  we  proposed  to  revise 
the  first  sentence  in  §<»  404.1616  and 
416  1016  to  indicate  that  a  medical 
consultant  must  be  an  acceptable 
medical  source  identified  in 
tjtj  404. 1.5  13(a)(1)  or  (a)(3)  through  (a)(5) 
and  416.9i:i(a)(l)  or  (a)(:i)  through 
(a)(5)   As  we  discuss  below  in  the  Public 
(Comments  section,  we  received  a 
number  of  conunents  that  indicated  to 
us  that  our  intent  was  uncJear  or  that 
recommended  additional  ridt^s  defining 
the  authoritv  of  medical  consultants 
who  are  not  physicians.  Accordingly, 
we  have  extensively  revised  *}<>  404  1616 
and  416  1016 

The  final  rules  now  contain  six 
paragraphs,  designated  (a)  through  (f) 
Paragraph  (a).  "What  is  <i  mciii< nl 
consultantr'  explains  that  a  "medi(  al 
c:onsultant"  is  a  person  who  is  a 
member  of  a  team  that  makes  disability 
determinations  in  a  State  ageiu  v.  as 
explained  in  i^tj 404. 1615  and  416.1015, 
or  who  IS  a  member  of  a  team  that 
makes  disability  determinations  for  us 
when  we  make  disability 
determinations  ourselves. 

Paragraph  (b).  "What  qualifications 
must  (I  medical  consultant  have'*" 
provides  that  a  mt!di(:al  consultant  must 
be  an  acceptable  medical  sourc») 
identified  in  *»*>404  15i:Ma)(l)  and  {a)(:J) 
through  (a)(5)  and  416  913(a)(1)  and 
{a)(3)  through  (a)(5)  anil  names  all  of  the 
acceptable  medical  soun:es,  in  addition 
to  cross-referencing  these  provisions  as 
we  had  dime  in  the  NPRM.  We  believe 
that  this  is  a  clearer  way  to  explain  who 
is  included.  The  paragraph  also 
provides  that  the  medical  consultant 
must  meet  any  appropriate 
qualifications  for  his  or  her  spet:ialty  as 
explained  in  ^  <»  404.1513(a)  or 
416  'H3(a) 

Final  paragraph  (c )  is  called.  "Are 
there  anv  limitations  on  what  medical 
consultants  vv/io  are  not  fihvsicians  can 
evaluateV  In  this  paragraph,  we  clarify 
in  response  to  comments  what  was 
always  our  intent:  that  even  though  any 
individual  who  is  an  aci;ept<ible  medical 
source  may  be  a  medical  consultant, 
medical  consultants  who  are  not 
fihysicians  are  limited  to  evaluations  to 
the  same  extent  that  they  would  be 
limited  in  providing  evidence  of  a 
miMlically  determinable  impairment.  We 
provide  an  example  explaining  the 


limitations  of  a  State  agency  medical 
( (insiiltant  who.  as  a  team  member  that 
makes  disability  determinations,  is  a 
speech- language  pathologist. 

I'aragrapn  (d)  is  called,  "What  is  a 
f)svcholoi;ical  consultant?"  It  explains 
that  a  psychological  consultant  may 
function  in  the  same  c;apacity  as  any  of 
the  individuals  in  paragraph  (a)  except 
that  they  are  limited  to  the  evaluation  of 
mental  impairments. 

I'aragraph  (e)  incorporates  the  second 
and  third  sentences  of  the  opening 
paragraph  of  prior  «^<»  404.1616  and 
416  1016.  and  paragraphs  (a),  (b).  and 
(c)  of  those  sections.  We  have 
incorporated  the  provisions  verbatim. 
The  only  differences  are  in  the  letter 
and  number  designations  of  the 
paragraph  and  subparagraphs  and  the 
new  heading  w(»  added  to  final 
paragraph  (e)  for  consistency  with  the 
headings  of  the  previous  paragraphs 
The  [irior  provisions  did  not  use 
headings 

Paragraph  (f)  is  called.  "Are  there  any 
limitations  on  what  a  psychological 
<  onsultant  can  evaluate''"  It  parallels 
[)aragraph  (c)  of  this  so<:tion.  discussed 
above 

Public  Comments 

We  published  these  regulatory 
provisions  in  the  Federal  Register  as  an 
NPRM  on  October  9.  1998  (63  FR 
54417).  The  comment  period  closed  on 
Decembers,  1998   We  received 
comments  in  response  to  this  notice 
from  12  individuals  and  organizations, 
including  government  agencies  whose 
interests  and  responsibilities  recjuin^ 
them  to  have  some  expertise  in  the 
evaluation  of  medical  evidence  used  in 
making  disability  determinations  under 
titles  II  and  XVI  of  the  Act   We  also 
nM:eived  comments  frimi  a  private,  non- 
profit organization  for  the  disabled,  an 
individual  attorney,  health  care 
professional  organizations,  and  an 
employjH;  union 

Most  of  the  commenters  stated  that 
they  supported  the  proposed  rules 
However,  a  number  of  commenters 
offered  suggestions  for  revisiims  and 
additions,  as  explained  below  Three 
commenters  supported  the  rules 
without  making  anv  recommendations 
One  commenter  opposed  all  of  the  rules. 
Flecause  some  of  the  comments  were 
similar,  we  condensed,  summarized,  or 
paraphrased  them.  We  have,  however, 
tried  to  summarize  the  c:ommenlers' 
views  accurately  and  to  respond  to  all 
of  the  significant  issues  raised  by  the 
commenters  that  are  within  the  scope  of 
these  rules. 

C^omnient  Two  commenters 
rmommended  that  we  rtfvise  paragraph 
(a)(2)  of  *»«»  404. 1513  and  416.913  to 


include  borderline  intellectual 
functioning  in  the  list  of  impairments 
that  can  be  established  by  evidence  from 
lic:ensed  or  certified  school 
psychologists. 

Response:  We  adopted  the  comments. 
As  one  of  the  commenters  noted, 
borderline  intellectual  functioning  is  a 
medically  determinable  mental 
impairment  that  results  from 
psychological  abnormalities 
demonstrable  by  medically  acceptable 
clinical  and  laboratory-  diagnostic 
techniques.  It  is  usually  assigned  to 
individuals  who  have  an  intelligence 
quotient  (IQ)  score  in  the  71-84  range 
and  for  whom  the  diagnosis  of  mental 
retardation  has  been  excluded.  School 
psychologists  are  qualified  to  assess 
cognitive  abilities  at  all  levels,  and  we 
agree  that  they  can  establish  the 
existence  of  borderline  intellectual 
functioning. 

Comment:  One  commenter 
recommended  that  we  expand  proposed 
paragraph  (a)(5)  of  §§404.1513  and 
416.913  to  permit  qualified  speech- 
language  pathologists  to  establish 
speech,  language,  "or  related  (p.^., 
swallowing)"  impairments.  The 
commenter  also  recommended  that  we 
expand  the  qualification  criterion  in  the 
proposed  rules  concerning  meeting 
State  education  agency  standards  to  say: 
'*    *    *  provided  such  standards  are 
consistent  with  the  highest 
requirements  for  State-approved  or 
.State-recognized  certification,  licensing, 
registration,  or  other  comparable 
requirements  for  speech-language 
pathologists."  The  commenter  believed 
that  this  would  make  clear  that  the  word 
"qualified"  refers  to  individuals  who 
have  met  the  requirements  in  the  State, 
and  would  ensure  that  only  those 
individuals  with  sufficient  training  and 
clinical  expertise  are  allowed  to  provide 
evidence  used  in  making  a  disability 
determination. 

Response:  We  are  not  adopting  the 
recommendation  to  consider  speech- 
language  pathologists  as  acceptable 
medical  sources  for  "related  (e.^., 
swallowing)"  impairments.  Because  of 
the  complex  anatomical  and 
physiological  construct  involved  in  the 
swallowing  mechanism,  specific 
knowledge  and  training  that  encompass 
the  medical  areas  of  neurology, 
otolaryngology,  and  gastroenterology  are 
required  for  the  proper  interpretation  of 
laboratory  and  imaging  studies 
necessary'  in  arriving  at  the  diagnosis, 
prognosis,  and  treatment  regimen 
pertaining  to  the  variety  of  disorders 
associated  with  swallowing.  Therefore, 
we  will  continue  to  require  evidence 
from  a  licensed  physician  to  establish 
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the  existence  of  a  medically 
determinable  swallowing  impairment. 

We  are  also  not  adopting  the  second 
comment  about  State  education  agency 
standards  being  consistent  with  the 
highest  State  requirements  because  it 
would  not  be  feasible  for  us  to 
constantly  monitor  such  standards  and 
requirements  in  each  State. 

For  reasons  already  noted  above  in 
the  summary  of  the  changes  in  these 
final  rules,  we  have  cited  State  licensure 
as  the  first  credential  in  the  rule. 

Comment:  One  commenter 
recommended  that  we  not  delete 
paragraph  (a)(6)  of  §416.913,  the 
paragraph  that  addresses 
interdisciplinary  assessments  in  which 
there  is  a  signature  from  an  acceptable 
medical  source.  The  commenter 
believed  that  this  paragraph  helps  to 
avoid  confusion  about  the  acceptability 
of  evidence  that  is  signed  by  both  a 
medical  and  a  nonmedical  source.  The 
commenter  also  recommended  that  we 
add  the  same  provision  to  §404.1513. 

Response:  We  did  not  adopt  the 
comment  because  the  construction  of 
paragraph  (a)(6)  is  confusing  and  not 
parallel  to  the  construction  of  the  other 
paragraphs  in  paragraph  (a).  Paragraph 
(a)  concerns  who  is  an  acceptable 
medical  source,  not  what  is  "acceptable 
medical  evidence."  Moreover,  an 
acceptable  medical  source  must  be  a 
person,  not  "[a]  report"  as  stated  in 
paragraph  (a)(6).  The  fact  that  an 
interdisciplinary  team  report  is  co- 
signed  by  both  a  medical  and 
nonmedical  source  does  not  mean  that 
the  report  cannot  be  considered 
"acceptable  medical  evidence,"  i.e., 
evidence  from  an  acceptable  medical 
source.  Provided  that  the  medical 
source  is  an  acceptable  medical  source 
identified  in  final  paragraphs  (a)(1) 
through  (a)(5)  of  §§404.1513  and 
416.913,  if  does  not  matter  whether  an 
evaluation  signed  by  an  acceptable 
medical  source  is  included  in  an 
interdisciplinary  team  report  or  is 
contained  in  a  separate  report. 

Comment:  Three  commenters 
recommended  that  we  include  other 
medical  professionals  in  our  list  of 
acceptable  medical  sources.  One 
commenter  recommended  that  we 
include  optometrists  for  the 
determination  of  other  aspects  of  eye 
diseases,  in  addition  to  the 
measurement  of  visual  acuity  and  visual 
fields.  Another  commenter 
recommended  that  we  recognize 
audiologists  as  acceptable  medical 
sources  for  purposes  of  establishing 
hearing  or  related  (e.g.,  balance) 
impairments  only.  This  source 
recommended  criteria  for  establishing 
that  an  audiologist  is  "qualified"  for  our 


program.  The  third  commenter 
recommended  that  we  include  pediatric 
nurse-practitioners  for  establishing  the 
existence  of  medically  determinable 
impairments  in  children. 

Response:  We  did  not  adopt  the 
comments.  Sections  223(d)(3)  and 
1614(a)(3)(D)  of  the  Act  require  that  an 
individual  have  a  medically 
determinable  physical  or  mental 
impairment  that  results  from 
anatomical,  physiological,  or 
psychological  abnormalities  which  are 
demonstrable  by  medically  acceptable 
clinical  and  laboratory  diagnostic 
techniques.  In  keeping  with  these 
statutory  provisions,  we  generally 
consider  licensed  physicians  and 
licensed  or  certified  psychologists,  who 
are  the  most  qualified  health  care 
professionals,  as  "acceptable  medical 
sources"  who  can  establish  the 
existence  of  a  medically  determinable 
impairment.  We  have  also  provided  in 
these  final  rules  that  podiatrists  and 
speech-language  pathologists  may  be 
acceptable  medical  sources,  not  only 
because  of  their  unique  qualifications, 
but  because  we  have  determined  that 
there  is  sufficient  standardization  of 
their  qualifications  across  the  States  for 
us  to  provide  rules  for  their  general  use 
in  claims.  We  have  not  determined  this 
for  other  specialties.  Therefore,  we 
believe  it  would  be  inappropriate  to 
include  these  additional  specialties  at 
this  time. 

However,  we  want  to  make  clear  that 
we  consider  information  from  the 
sources  named  in  the  comments  to  be 
important  evidence  when  we  determine 
the  severity  of  an  individual's 
impairment.  The  rules  on  who  is  an 
acceptable  medical  source  address  a 
single,  narrow  issue  in  our  disability 
evaluations:  who  can  provide  evidence 
to  establish  whether  an  individual  has 
a  medically  determinable  impairment  as 
required  by  the  Act.  Once  an  individual 
has  crossed  this  threshold,  we  can  and 
do  consider  all  evidence  that  helps  us 
to  determine  the  severity  of  the 
impairment  and  its  effects  on  the 
individual.  For  this  critical  aspect  of  the 
disability  determination  process,  we 
will  continue  to  use  information  from 
the  sources  named  in  the  comments. 

Comment:  One  commenter  disagreed 
with  our  inclusion  of  licensed  or 
certified  psychologists,  school 
psychologists  and  speech-language 
pathologists  as  "acceptable  medical 
sources"  in  our  regulations.  The 
commenter  said  that  we  should  clarify 
that  these  sources  are  acceptable  sources 
of  evidence  but  that  they  are  not 
"medical"  sources.  The  commenter 
believed  that  "medical"  sources  should 
refer  only  to  physicians  and  that 


Congress  did  not  intend  for  us  to 
include  any  of  the  other  sources. 

Response:  We  did  not  adopt  the 
comment.  Sections  223(d)(3)  and 
1614(a)(3)(D)  of  the  Act  define  a 
medically  determinable  impairment  as 
one  that  results  from  "anatomical, 
physiological,  or  psychological 
abnormeilities  which  are  demonstrable 
by  medically  acceptable  clinical  and 
laboratory  diagnostic  techniques."  As 
we  noted  in  the  preamble  to  the 
proposed  rules,  we  have  included 
licensed  or  certified  school 
psychologists  (or  licensed  or  certified 
individuals  with  other  titles  who 
perform  the  same  function  as  a  school 
psychologist  in  a  school  setting)  and 
speech-language  pathologists  as 
"acceptable  medical  sources "  because 
we  have  determined  that  they  can 
provide  us  with  medical  evidence  to 
establish  the  existence  of  a  medically 
determinable  impairment  within  their 
areas  of  specialty  using  "medically 
acceptable  clinical  and  laboratory 
diagnostic  techniques."  as  defined  in 
section  223(d)(3)  of  the  Act.  We  have 
included  licensed  or  certified 
psychologists  in  our  regulations 
defining  acceptable  medical  sources  for 
many  years,  and.  in  fact,  section  221(h) 
of  the  Act  refers  to  these  sources  as 
qualified  to  complete  the  medical 
portion  of  our  case  review  where  there 
is  evidence  which  indicates  the 
existence  of  a  mental  impairment. 

Comment:  Fiv'e  of  the  commenters 
commented  about  the  provisions  in 
§§  404.1526(c),  404.1616,  416.926(c) 
and  416.1016  of  the  proposed  rules  that 
would  define  the  term  "medical 
consultant"  to  include  any  acceptable 
medical  source  in  §§404. 1513(a)(1)  or 
(a)(3)  to  (a)(5)  and  416.913(a)(1)  or  (a)(3) 
to  (a)(5).  One  commenter  simply  noted 
that  this  would  permit  licensed 
optometrists,  licensed  podiatrists,  and 
qualified  speech-language  patholcfgists 
to  function  as  "medical  consultants," 
but  the  commenter  did  not  note 
approval  or  disapproval  or  make  any 
recommendations.  Two  conunenters 
indicated  that  such  sources  would  have 
limited  usefulness  as  medical 
consultants  in  the  State  agencies  that 
make  disability  determinations  for  us 
because  their  expertise  is  so  narrow. 
One  of  these  commenters  recommended 
that  we  should  include  provisions 
defining  the  authority  of  these 
individuals  in  §§  404.1526(c)  and 
416.926(c),  our  regulations  on  "Who  is 
a  designated  medical  or  psychological 
consultant"  for  purposes  of  determining 
medical  equivalence,  and  in 
§§404.1616  and  416.1016,  our 
regulations  defining  the  standards  for 
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who  can  be  a  medical  or  psychological 
consultant. 

Two  commenters  opposed  expanding 
the  definition  of  medical  consultant  to 
include  optometrists,  podiatrists,  and 
speech-language  pathologists  as  medical 
consultants.  One  commenter  believed 
that  there  was  no  rational  justification 
in  the  proposed  regulations  for  the 
"dramatic"  change,  and  was  concerned 
that  the  change  would  jeopardize  the 
integrity  of  the  disability  programs, 
especially  if  it  is  implemented  in 
conjunction  with  some  of  the  Disability 
Redesign  proposals.  This  commenter. 
while  opposing  the  use  of  the  sources  as 
medical  consultants,  otherwise 
generally  agreed  with  our  proposal  to 
consider  these  sources  to  be  acceptable 
medical  sources  for  purposes  of 
providing  medical  evidence  we  need  to 
establish  the  existenc:e  of  a  medically 
determinable  impairment 

The  last  commenter,  who  opposed 
using  these  sources  even  as  "acceptable 
medical  sources  '  for  establishing  the 
existence  of  medically  determinable 
impairments,  focused  on  the  proposal  as 
it  affected  §§404.1526  and  416.926 
This  commenter  indicated  that  the 
sources  were  "nonqualified."  The 
commenter  provided  a  number  of 
specific  reasons  that  they  should  not  be 
permitted  to  make  dtiterminations  of 
medical  equivalence,  primarily  because 
they  would  be  making  decisions 
regarding  areas  for  which  they  have  no 
training  or  expertise  and  for  which  thev 
are  unlicensed  under  the  law  of  any 
State.  The  commenter  also 
recommended  that  we  revise  the 
medical  equivalence  regulations  to 
clarify  the  various  ways  in  which  we 
make  findings  of  medical  equivalence. 
The  commenter  also  stated  that  we 
should  specify  that  all  claims  of 
combined  mental  and  physical 
disorders  should  be  reviewed  by  a 
psychiatrist  to  ensure  that  all  aspects  of 
mental  and  physical  disorders  are 
considered  in  rating  the  severity  of 
impairment  at  any  step  of  our  process 
for  determining  disability. 

Response:  We  are  revising 
§§404.1616  and  416.1016  in  response 
to  these  comments.  We  are  also  adding 
a  cross-reference  to  §  §  404.1616  and 
416.1016  for  medical  consultants  who 
are  not  physicians  at  the  end  of 
§  §  404.1526(c)  and  416.926(c)  as  we 
have  noted  in  the  explanation  of  the 
changes. 

As  two  of  the  commenters  recognized, 
our  intent  in  the  NPRM  was  to  limit  the 
authority  of  licensed  optometri-sts, 
licensed  podiatrists,  and  qualified 
speech-language  pathologists  to  evaluate 
impairments  with  regard  to  their  areas 
of  expertise  delineated  in  proposed 


§§404. 1513(a)  and  416.913(a). 
However,  the  comments  made  us  realize 
that  our  intent  was  not  clear  and  could 
be  misinterpreted.  Therefore,  we  have 
expanded  final  §§404.1616  and 
416.1016  to  provide  explicitly  that 
acceptable  medical  sources  other  than 
physicians  {i.e..  licensed  optometrists, 
licensed  podiatrists,  and  qualified 
speech-language  pathologists)  may 
function  as  medical  consultants,  but 
their  authority  in  helping  to  make 
determinations  and  in  providing 
opinions  about  medical  equivalence  and 
elsewhere  is  limited  to  their  area  of 
expertise. 

Although  it  was  unclear  from  the 
c;omment  which  disability  redesign 
proposals  one  of  the  commenters 
referred  to.  we  disagree  with  that 
comment.  We  believe  that  providing 
State  agencies  with  the  opportunity  to 
use  these  additional  specialists  in  a 
consulting  capacity  will  improve  their 
ability  to  make  fimelv,  accurate 
decisions. 

With  regard  tt)  the  comment  asking  us 
to  include  the  various  ways  we  make 
findings  of  medical  equivalence,  we 
believe  that  the  change  is  outside  the 
scope  of  our  authority  because  we  did 
not  propose  the  change.  However,  we 
will  consider  this  comment  when  we 
propose  other  changes  in  the  future. 

In  making  the  revisions  to 
§§404.1616  and  416.1016  in  response 
to  these  comments,  we  added  new 
paragraphs  with  letter  and  number 
designations.  Therefore,  we  had  to 
redesignate  the  paragraph  letters  and 
numbers  from  the  prior  rules  that 
describe  qualified  psychologists.  Apart 
from  the  change  in  the  designations  of 
the  letters  and  numbers  of  the 
paragraphs,  we  did  not  change  the 
language  of  those  paragraphs. 

In  response  to  the  last  comment, 
regarding  review  by  a  psychiatrist  of  any 
case  involving  a  combination  of  mental 
and  physical  disorders,  we  are 
providing  in  final  paragraph  (c)  of 
§ §404.1616  and  416.1016  that  a 
physician  must  evaluate  the  case  record, 
except  when  the  mental  impairment 
alone  would  justify  a  finding  of 
disability.  However,  we  do  not  agree 
with  the  commenter  that  a  psychiatrist 
will  be  the  best  physician  to  assess  a 
combination  of  mental  and  physical 
disorders  in  all  claims.  There  are  claims 
in  which  it  is  more  appropriate  to  use 
other  specialists  for  the  overall  review 
in  consultation  with  a  psychiatrist  or 
psychologist. 

Comment:  One  of  the  foregoing 
commenters  also  pointed  out  that  the 
first  sentence  of  prior  §§404.1616  and 
416.1016  seemed  incomplete.  The 
commenter  noted  that  the  heading  of 


these  regulations  referred  to  "Medical  or 
psychological  consultant,"  yet  the  first 
sentence  referred  only  to  medical 
consultants.  The  commenter  provided  a 
recommended  revision  that  would 
include  psychological  consultants. 

Response:  We  adopted  the  comment, 
although  not  in  the  exact  way  suggested 
by  the  commenter.  In  response  to  this, 
and  the  comments  already  noted,  we 
have  revised  the  entire  sections  to 
clarify  their  provisions. 

Comment:  One  commenter  suggested 
that  we  revise  proposed  §§  404.1513(e) 
and  416.913(e)  (prior  §§404. 1513(d) 
and  416.913(d))  to  read:  "The  medical 
evidence,  including  the  clinical  and 
laboratory'  find(ing)s.  and  other 
evidence  from  other  sources  must  be 
complete  and  detailed  enough  to  allow 
us  to  make  a  determination  about 
whether  you  are  disabled  or  blind."  The 
commenter  believed  that  it  would  be 
better  to  retain  reference  in  our 
regulations  to  the  medical  and  other 
evidence  we  need  to  establish  the 
existence  of  a  medically  determinable 
impairment  and  its  severity. 

Response:  We  adopted  the  comment, 
but  did  not  use  the  exact  language 
proposed  by  the  commenter.  We  believe 
that  the  commenter's  proposed  language 
could  be  misinterpreted  to  mean  that 
each  piece  of  evidence  must  be 
complete  and  detailed  enough  in  and  of 
itselif  for  us  to  make  the  various  findings 
listed  in  these  regulation  sections,  or 
that  we  must  try  to  obtain  all  available 
evidence,  even  after  the  record  is 
complete  and  detailed  enough  for  us  to 
make  a  determination  or  decision. 

Therefore,  the  final  rule  provides: 
"The  evidence  in  your  case  record, 
including  the  medical  evidence  from 
acceptable  medical  sources  (containing 
the  clinical  and  laboratory  findings)  and 
other  medical  sources  not  listed  in 
paragraph  (a),  information  you  give  us 
about  your  medical  condition(s)  and 
how  it  affects  you.  and  other  evidence 
from  other  sources,  must  be  complete 
and  detailed  enough  to  allow  us  to  make 
a  determination  or  decision  about 
whether  you  are  disabled  or  blind."  We 
changed  the  phrase  near  the  end  to 
"make  a  determination  or  decision"  for 
technical  reasons.  Under  our  regulations 
§§404.901  and  416.1401.  the  term 
"determination"  means  the  initial  or 
reconsidered  determination,  and  the 
term  "decision"  means  the  decision 
made  by  an  administrative  law  judge  or 
the  Appeals  Council.  This  is  not  a 
substantive  change  in  the  rule,  only  a 
clarification  of  its  meaning  to  show  that 
it  applies  to  all  of  our  adjudicators. 
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Regulatory  Procedures 

Executive  Order  12866 

We  have  consulted  with  the  Office  of 
Management  and  Budget  (OMB)  and 
determined  that  these  final  rules  do  not 
meet  the  criteria  for  a  significant 
regulatory  action  under  Executive  Order 
(E.O.)  12866.  Therefore,  they  were  not 
subject  to  OMB  review.  We  have  also 
determined  that  these  rules  meet  the 
plain  language  requirements  of  E.O. 
12866  and  the  Presidents  memorandum 
of  June  1.  1998. 

Regulatory  Flexibility  Act 

We  certify  that  these  final  regulations 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  because  they  affect  only 
individuals.  Therefore,  a  regulatory 
flexibility  analysis  as  provided  in  the 
Regulatory  Flexibility  Act,  as  amended, 
is  not  required. 

Paperwork  Reduction  Act 

These  final  regulations  impose  no 
new  reporting  or  recordkeeping 
requirements  subject  to  OMB  clearance. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  96.001.  Social  Security- 
Disability  Insurance;  96.002,  Social 
Security-Retirement  Insurance;  96.004. 
Social  Security-Survivors  Insurance; 
96.006,  Supplemental  Security  Income.) 

List  of  Subjects 

20  CFR  Part  404 

Administrative  practice  and 
procedure,  Blind,  Disability  benefits, 
Old-Age,  Survivors,  and  Disability 
Insurance,  Reporting  and  recordkeeping 
requirements.  Social  Security. 

20  CFR  Part  416 

Administrative  practice  and 
procedure.  Aged,  Blind,  Disability 
benefits.  Public  assistance  programs, 
Reporting  and  recordkeeping 
requirements.  Supplemental  Security 
Income  (SSI). 

Dated:  May -22,  2000. 
Kenneth  S.  Apfiei, 

Commissioner  of  Social  Security. 

For  the  reasons  set  out  in  the 
preamble,  subparts  P  and  Q  of  part  404 
Rnd  subparts  I  and  J  of  part  416  of  20 
CFR  chapter  III  are  amended  as  set  forth 
below: 

PART  404— FEDERAL  OLD-AGE, 
SURVIVORS  AND  DISABILITY 
INSURANCE  (1950—        ) 

Subpart  P — [Amended] 

1 .  The  authority  citation  for  subpart  P 
of  part  404  continues  to  read  as  follows: 


Authority:  Sees.  202,  20.5(a),  (b),  and  (d)- 
(h),  216(1).  221(a)  and  (i).  222(c),  223,  225. 
and  702(a)(5)  of  the  Social  Security  Act  (42 
U.S.C.  402,  405(a),  (b).  and  (d)-(h)',  416(i). 
421(a)  and  (i).  422(c),  42.3.  425,  and 
902(a)(5));  sec.  211(b),  Pub.  L.  104-193.  110 
Stat.  2105,  2189. 

§404.1503    [Amended] 

2.  Section  404.1503  is  amended  by 
removing  the  last  sentence  of  paragraph 
(e). 

3.  Section  404.1512  is  amended  by 
revising  paragraph  (b)(4)  to  read  as 
follows: 

§  404.1 51 2    Evidence  of  your  impairnient. 

***** 

(b)    *   *    * 

(4)  Information  from  other  sources,  as 
described  in  §404. 1513(d); 

***** 

4.  Section  404.1513  is  amended  by 
revising  the  heading  and  paragraphs  (a), 
(d),  and  (e)  to  read  as  follows: 

§  404.1 513    Medical  and  other  evidence  of 
your  impairment(s). 

(a)  Sources  who  can  provide  evidence 
to  establish  an  impairment.  We  need 
evidence  from  acceptable  medical 
sources  to  establish  whether  you  have  a 
medically  determinable  impairment(s). 
See  §404.1508.  Acceptable  medical 
sources  are — 

(1)  Licensed  physicians  (medical  or 
osteopathic  doctors); 

(2)  Licensed  or  certified 
psychologists.  Included  are  school 
psychologists,  or  other  licensed  or 
certified  individuals  with  other  titles 
who  perform  the  s£une  function  as  a 
school  psychologist  in  a  school  setting, 
for  purposes  of  establishing  mental 
retcU"dation,  learning  disabilities,  and 
borderline  intellectual  functioning  only: 

(3)  Licensed  optometrists,  for  the 
measurement  of  visual  acuity  and  visual 
fields  (we  may  need  a  report  from  a 
physician  to  determine  other  aspects  of 
eye  diseases); 

(4)  Licensed  podiatrists,  for  purposes 
of  establishing  impairments  of  the  foot, 
or  foot  and  ankle  only,  depending  on 
whether  the  State  in  which  the 
podiatrist  practices  permits  the  practice 
of  podiatry  on  the  foot  only,  or  the  foot 
and  ankle;  and 

(5)  Qualified  speech-language 
pathologists,  for  purposes  of 
establishing  speech  or  language 
impairments  only.  For  this  source, 
"qualified"  means  that  the  speech- 
language  pathologist  must  be  licensed 
by  the  State  professional  licensing 
agency,  or  be  fully  certified  by  the  State 
education  agency  in  the  State  in  which 
he  or  she  practices,  or  hold  a  Certificate 
of  Clinical  Competence  fi-om  the 


American  Speech-Language-Hearing 
Association. 

***** 

(d)  Other  sources.  In  addition  to 
evidence  from  the  acceptable  medical 
sources  listed  in  paragraph  (a)  of  this 
section,  we  may  also  use  evidence  from 
other  sources  to  show  the  severity-  of 
your  impairment(s)  and  how  it  affects 
your  ability  to  work.  Other  sources 
include,  but  are  not  limited  to — 

(1)  Medical  sources  not  listed  in 
paragraph  (a)  of  this  section  (for 
example,  nurse-practitioners, 
physicians'  assistants,  naturopaths, 
chiropractors,  audiologists.  and 
therapists): 

(2)  Educational  personnel  (for 
example,  school  teachers,  counselors, 
early  intervention  team  members, 
developmental  center  workers,  and 
daycare  center  workers); 

(3)  Public  and  private  social  welfare 
agency  personnel:  and 

(4)  Other  non-medical  sources  (for 
example,  spouses,  parents  and  other 
caregivers,  siblings,  other  relatives, 
friends,  neighbors,  and  clergv). 

(e)  Completeness.  The  evidence  in 
your  case  record,  including  the  medical 
evidence  from  acceptable  medical 
sources  (containing  the  clinical  and 
laboratory'  findings)  and  other  medical 
sources  not  listed  in  paragraph  (a)  of 
this  section,  information  you  give  us 
about  your  medical  condition(s)  and 
how  it  affects  you.  and  other  evidence 
from  other  sources,  must  be  complete 
and  detailed  enough  to  allow  us  to  make 
a  determination  or  decision  about 
whether  you  are  disabled  or  blind.  It 
must  allow  us  to  determine — 

(1)  The  nature  and  severity  of  your 
impairment(s)  for  any  period  in 
question; 

(2)  Whether  the  duration  requirement 
described  in  §404.1509  is  met;  and 

(3)  Your  residual  functional  capacity 
to  do  work-related  physical  and  mental 
activities,  when  the  evaluation  steps 
described  in  §404. 1520(e)  or  (f)(1) 
apply. 

5.  Section  404.1526  is  amended  by 
revising  the  second  and  fourth 
sentences  of  paragraph  (c)  to  read  as 
follows: 

§  404.1 526    Medical  equivalence. 

***** 

(c)  Who  is  a  designated  medical  or 
psychological  consultant.  *   *   *  A 
medical  consultant  must  be  an 
acceptable  medical  source  identified  in 
§  404.1513(a)(1)  or  (a)(3)  through  (a)(5). 
*   *   *  (See  §404.1616  for  limitations  on 
what  medical  consultants  who  are  not 
physicians  can  evaluate  and  the 
qualifications  we  consider  necessary  for 
a  psychologist  to  be  a  consultant.) 
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Subpart  Q — [Amended] 

6.  The  authority  citation  for  subpart  Q 
of  part  404  continues  to  read  as  follows 

Authority:  Se<  s  20'")(d|.  2^1,  dmi  702(d)(5) 
tjftheSodal  St!(uritv  .Act  (42  T  .SC  4()5(a). 
421.  dnd  902(d)(.T)) 

§404.1615     [Amended] 

7  Section  404.1615  is  amended  by 
removing  the  last  sentence  of  paragraph 
(d). 

8.  Section  404.1616  is  revised  to  read 
as  follows; 

§  404.1616    Medical  or  psychological 
consultants. 

(a)  What  is  a  medical  consultant'  A 
medical  consultant  is  a  person  who  is  a 
member  of  a  team  that  makes  disability 
determinations  in  a  State  agency,  as 
explained  in  §  404. 1615.  or  who  is  a 
member  of  a  team  that  makes  disability 
determinations  for  lis  when  we  make 
disabilitv  determinations  ourselvc^s 

(b)  What  (juahtii  (itions  must  a 
nifdical  consultant  havf!  A  medical 
consultant  must  be  <m  accejitable 
medical  source  identified  ui 
(i404.15i;Ua)(l)  nr  (a)(:i)  through  (a)(5); 
that  is.  a  licensed  physician  (medical  or 
osteopathic:),  a  licensed  optometrist,  a 
licensed  podiatrist,  or  a  ipialified 
speech-language  pathologist.  Thf! 
medical  consultant  must  meet  any 
appropriate  (jualificaticms  for  his  or  her 
specialty  as  e.xplain<>d  in  t!4()4  151.<(a) 

(c)  Art-  tht'rr  any  limitations  on  iv/iuf 
nwdicai  consultants  iv/io  ure  not 
uhvsicians  can  evaluate'  Meilical 
co.isultants  who  are  not  physicians  are 
limited  to  evaluating  the  impairments 
for  which  they  are  ipialified.  as 
des(;ribed  in  «»4()4.15  i:Ma).  Medical 
consultants  who  .ire  not  physicians  also 
are  limited  as  to  when  they  may  serve 
as  a  member  of  a  team  that  makes  a 
disability  determination.  For  example,  a 
speech-language  pathologist  who  is  a 
inedic:al  consultant  in  a  State  agency 
may  be  a  member  of  a  team  that  makes 

a  disability  determination  in  a  claim 
only  if  a  speech  or  langii.ige  impairment 
is  the  only  impairment  in  the  claim  or 
if  there  is  a  combination  of  a  speech  or 
language  impairment  with  another 
impairment  but  the  speech  or  language 
impairment  alone  would  justify  a 
finding  of  disability   In  all  other  cases, 
a  physician  will  be  a  member  of  the 
team  that  makes  a  disability 
determination,  except  in  cases  in  whi(;h 
this  function  may  be  performed  by  a 
psvchologic;al  (;onsiiltant  as  discussed  in 
paragraph  (f)  of  this  section  and 
ti404.1fil5(d), 

(d)  What  IS  a  psychological 
consultants  A  psy{:hological  (;onsultant 
is  a  psychologist  who  has  the  same 


responsibilities  as  a  medical  consultant 
explained  in  paragraph  (a)  of  this 
section,  but  who  can  evaluate  only 
mental  impairments. 

(e)  What  qualifications  must  a 
psvchological  consultant  have?  A 
psychological  consultant  used  in  cases 
where  there  is  evidence  of  a  mental 
impairment  must  be  a  qualified 
psychologist.  For  disability  program 
purposes,  a  psychologist  will  not  be 
considered  qualified  unless  he  or  she: 

(1)  Is  licensed  or  certified  as  a 
psychologist  at  the  independent  practice 
level  of  psychology  by  the  State  in 
which  he  or  she  practices;  and 

(2)(i)  Possesses  a  doctorate  degree  in 
psychology  from  a  program  in  cHnical 
psychology  of  an  educational  institution 
accredited  by  an  organization 
recognized  by  the  Council  on  Post- 
Secondary  .Accreditation;  or 

(ii)  Is  listed  in  a  national  register  of 
health  service  providers  in  psychology 
which  the  Commissioner  of  Social 
Security  deems  appropriate;  and 

(:?)  Possesses  2  years  of  supervised 
(linical  experience  as  a  psychologist  in 
health  service,  at  least  1  year  of  which 
is  post  masters  degree. 

(fl  Arc  there  any  limitations  on  what 
a  psvcholof^ical  consultfint  can 
rvd/iKjffv'' Psychological  consultants  are 
limited  to  the  evaluation  of  mental 
imp.iirments.  as  explained  in 
*?  404. 161 5(d)   Psychological  consultants 
also  are  limited  as  to  when  they  can 
serve  as  a  member  of  a  team  that  makes 
a  di.sability  determination  They  may  do 
so  only  when  a  mental  impairment  is 
the  only  impairment  in  the  claim  or 
when  there  is  a  combination  of  a  mental 
impairment  with  another  impairment 
but  the  mental  impairment  alone  would 
justify  a  finding  of  disability 

PART  416— SUPPLEMErfTAL 
SECURITY  INCOME  FOR  THE  AGED. 
BLIND,  AND  DISABLED 

Subpart  I — [Amended] 

4.  The  authority  citation  for  subpart  i 
of  part  416  continues  to  read  as  follows; 

.Authority:  .S.'t  s   7()2(<i)l'>l.  H.ll.  Ifil4, 
H.l'l.  Ih.nid).  (i  1.  diui  ((il(l).  diui  Kit.)  of  the 
,S<M  i.il  .S.M  iirilv  .\(  I  142  r  .S.C  '«)2(a)(.T). 
1  (82    1  lH2i  .  1  tH2h.  1  m:i(d).  ((  ).  diid  (d)(lj. 
,111(1  1  tH  ibl.  M'l  s  4((  )  ,in(i  .">.  H((  l-(i').  14|a) 
diiii  1'..  I'ut)   1.   'm-4f.O.  <i8  .Stdt    1794.  IHOl. 
im)2.  diici  IHIIH  (42  U.S.C.  421  note,  42.)  note. 
1  tH2li  miff) 

§416.903    [Amended] 

10.  Section  416.903  is  amended  by 
removing  the  last  sentence  of  paragraph 
(e). 

11.  Section  416.912  is  amended  by 
revising  paragraph  (b)(4)  to  read  as 
follows; 


§  41 6.91 2    Evidence  of  your  impairment. 

•         *         •         *         * 

(b)  *    *    * 

(4)  Information  from  other  sources,  as 
described  in  §416. 913(d); 

***** 

12.  Section  416.913  is  amended  by 
revising  the  heading  and  paragraphs  (a), 
(d).  and  (e)  to  read  as  follows; 

§  41 6.91 3    Medical  and  ottier  evidence  of 
your  impairment(s). 

(a)  Sources  who  can  provide  evidence 
to  establish  an  impairment.  We  need 
evidence  from  acceptable  medical 
sources  to  establish  whether  you  have  a 
medically  determinable  impairment(s}. 
See  §416.908.  Acceptable  medical 
sources  are — 

(1)  Licensed  physicians  (medical  or 
osteopathic  doctors); 

(2)  Licensed  or  certified 
psychologists.  Included  are  school 
psychologists,  or  other  licensed  or 
certified  individuals  with  other  titles 
who  perform  the  same  function  as  a 
school  psychologist  in  a  school  setting, 
for  purposes  of  establishing  mental 
retardation,  learning  disabilities,  and 
borderline  intellectual  functioning  cmly; 

(3)  Licensed  optometrists,  for  the 
measurement  of  visual  acuity  and  visual 
fields  (see  paragraph  (f)  of  this  section 
for  the  evidence  needed  for  statutory 
blindness); 

(4)  Licensed  podiatrists,  for  purposes 
of  establishing  impairments  of  the  foot, 
or  foot  and  ankle  only,  depending  on 
whi^ther  the  .State  in  which  the 
podiatrist  prac:tices  permits  the  practice 
of  podiatry  on  the  foot  only,  or  the  foot 
and  ankle;  and 

(5)  Qualified  speech-language 
pathologists,  for  purposes  of 
establishing  speech  or  language 
impairments  only.  For  this  sourc:e. 
"qualified"  means  that  the  speech- 
language  pathologist  must  be  licen.sed 
by  the  State  professional  licensing 
agency,  or  be  fully  certified  by  the  State 
education  agency  in  the  State  in  which 
he  or  she  practices,  or  hold  a  Certificate 
of  Clinical  Competence  from  the 
American-Speech- Language-Hearing 
Association. 
***** 

(d)  Other  sources.  In  addition  to 
evidence  from  the  acceptable  medical 
.sources  listed  in  paragraph  (a)  of  this 
section,  we  may  also  use  evidence  from 
other  sources  to  show  the  severity  of 
your  impairment(s)  and  how  it  affects 
your  ability  to  work  or,  if  you  are  a 
child,  your  functioning.  Other  sources 
include,  but  are  not  limited  to — 

(1)  Medical  sources  not  listed  in 
paragraph  (a)  of  this  section  (for 
example,  nurse-practitioners, 
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physicians'  assistants,  naturopaths, 
chiropractors,  audiologists,  and 
therapists); 

(2)  Educational  personnel  (for 
example,  school  teachers,  counselors, 
early  intervention  team  members, 
developmental  center  workers,  and 
daycare  center  workers); 

(3)  Public  and  private  social  welfare 
agency  personnel;  and 

(4)  Other  non-medical  sources  (for 
example,  spouses,  parents  and  other 
caregivers,  siblings,  other  relatives, 
friends,  neighbors,  and  clergy). 

(e)  Completeness.  The  evidence  in 
your  case  record,  including  the  medical 
evidence  from  acceptable  medical 
sources  (containing  the  clinical  and 
laboratory  findings)  and  other  medical 
sources  not  listed  in  paragraph  (a)  of 
this  section,  information  you  give  us 
about  your  medical  condition(s)  and 
how  it  affects  you,  and  other  evidence 
from  other  sources,  must  be  complete 
and  detailed  enough  to  allow  us  to  make 
a  determination  or  decision  about 
whether  you  are  disabled  or  blind.  It 
must  allow  us  to  determine — 

(1)  The  nature  and  severity  of  your 
impairment(s)  for  any  period  in 
question: 

(2)  Whether  the  duration  requirement 
described  in  §416.909  is  met;  and 

(3)  Your  residual  functional  capacity 
to  do  work-related  physical  and  mental 
activities,  when  the  evaluation  steps 
described  in  §  416.920(e)  or  (f)(1)  apply, 
or,  if  you  are  a  child,  your  functioning. 
***** 

13.  Setrtion  416.926  is  amended  by 
revising  the  second  and  fourth 
sentences  of  paragraph  (c)  to  read  as 
follows; 

§  416.926    Medical  equivalence  for  adults 
and  children. 

***** 

(c)  Who  is  a  designated  medical  or 
psychological  consultant.  *   *   *  A 
medical  consultant  must  be  an 
acceptable  medical  source  identified  in 
§  416.913(a)(1)  or  (a)(3)  through  (a)(5). 
*    *   *  (See  §416.1016  for  limitations  on 
what  medical  consultants  who  are  not 
physicians  can  evaluate  and  the 
qualifications  we  consider  necessary  for 
a  psychologist  to  be  a  consultant.) 


Subpart  J — [Amended] 

14.  The  authority  citation  for  subpart 
I  of  part  416  continues  to  read  as 
follows; 

Authority:  Sees.  702(a)(5),  1614.  1631.  and 
1633  of  the  Social  Sef:uritv  Act  (42  U.S.C. 
902(a)(5).  1382c.  1383.  and  1383b). 


§416.1015    [Amended] 

15.  Section  416.1015  is  amended  by 
removing  the  last  sentence  of  paragraph 
(d). 

16.  Section  416.1016  is  revised  to  read 
as  follows; 

§  41 6.1 01 6    Medical  or  psychological 
consultants. 

(a)  What  is  a  medical  consultant?  A 
medical  consultcmt  is  a  person  who  is  a 
member  of  a  team  that  makes  disability 
determinations  in  a  State  agency,  as 
explained  in  §416.1015.  or  who  is  a 
,  member  of  a  team  that  makes  disability 
determinations  for  us  when  we  make 
disability  determinations  ourselves. 

(bj  IVhat  qualifications  must  a 
medical  consultant  have?  A  medical 
consultant  must  be  an  acceptable 
medical  source  identified  in 
§  416.913(a)(1)  or  (a)(3)  through  (a)(5); 
that  is,  a  licensed  physician  (medical  or 
osteopathic),  a  licensed  optometrist,  a 
licensed  podiatrist,  or  a  qualified 
speech- language  pathologist.  The 
medical  consultant  must  meet  any 
appropriate  qualifications  for  his  or  her 
specialty  as  explained  in  §416.91 3(a). 

(c)  Are  there  any  limitations  on  what 
medical  consultants  who  are  not 
physicians  can  evaluate?  Medical 
consultants  who  are  not  physicians  are 
limited  to  evaluating  the  impairments 
for  which  they  are  qualified,  as 
described  in  §  416.913(a).  Medical 
consultants  who  are  not  physicians  also 
are  limited  as  to  when  they  may  ser\'e 
as  a  member  of  a  team  that  makes  a 
disability  determination.  For  example,  a 
speech-language  pathologist  who  is  a 
medical  consultant  in  a  State  agency 
may  be  a  member  of  a  team  that  makes 
a  disability  determination  in  a  claim 
only  if  a  speech  or  language  impairment 
is  the  only  impairment  in  the  claim  or 
if  there  is  a  combination  of  a  speech  or 
language  impairment  with  another 
impairment  but  the  speech  or  language 
impairment  alone  would  justify-  a 
finding  of  disability.  In  all  other  cases, 
a  physician  will  be  a  member  of  the 
team  that  makes  a  disability 
determination,  except  in  cases  in  which 
this  function  may  be  performed  by  a 
psychological  consultant  as  discussed  in 
paragraph  (f)  of  this  section  and 
§416.1015(d). 

(dj  What  is  a  psychological 
consultant?  A  psychological  consultant 
is  a  psychologist  who  has  the  same 
responsibilities  as  a  medical  consultant 
explained  in  paragraph  (a)  of  this 
section,  but  who  can  evaluate  only 
mental  impairments. 

(e)  What  qualifications  must  a 
psychological  consultant  have?  A 
psychological  consultant  used  in  cases 


where  there  is  evidence  of  a  mental 
impairment  must  be  a  qualified 
psychologist.  For  disability  program 
purposes,  a  psychologist  will  not  be 
considered  qualified  unless  he  or  she: 

(l)  Is  licensed  or  certified  as  a 
psychologist  at  the  independent  practice 
level  of  psychology  by  the  State  in 
which  he  or  she  practices;  and 

(2)(i)  Possesses  a  doctorate  degree  in 
psychology  from  a  program  in  clinical 
psychology  of  an  educational  institution 
accredited  by  an  organization 
recognized  by  the  Council  on  Post- 
Secondary  Accreditation;  or 

(ii)  Is  listed  in  a  national  register  of 
health  service  providers  in  psychology 
which  the  Commissioner  of  Social 
Security  deems  appropriate;  and 

(3)  Possesses  2  years  of  super\-ised 
clinical  experience  as  a  psychologist  in 
health  service,  at  least  1  year  of  which 
is  post  masters  degree. 

(f)  Are  there  any  limitations  on  what 
a  psychological  consultant  can 
evaluate?  Psychological  consultants  are 
limited  to  the  evaluation  of  mental 
impairments,  as  explained  in 
§  416.1015(d).  Psychological  consultants 
also  are  limited  as  to  when  they  can 
serve  as  a  member  of  a  team  that  makes 
a  disability  determination.  They  may  do 
so  only  when  a  mental  impairment  is 
the  only  impairment  in  the  claim  or 
when  there  is  a  combination  of  a  mental 
impairment  with  another  impairment 
but  the  mental  impairment  alone  would 
justifi.'  a  finding  of  disability. 

|FR  Dor.  00-13607  Filed  5-31-00;  8;45  am] 
BILLING  CODE  4191-02-U 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
21  CFR  Part  5 

Deiegations  of  Authority  and 
Organization;  Food  and  Drug 
Administration 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
general  redelegations  of  authority  from 
the  Commissioner  of  Food  and  Drugs  to 
other  officers  of  FDA.  On  June  20,  1999. 
the  Commissioner  of  Food  and  Drugs 
restructured  FDA  "to  create  a  more 
streamlined  and  efficient  Office  of  the 
Commissioner  that  will  provide 
leadership  without  compromising 
programmatic  effectiveness."  In  this 
restructuring,  organizational 
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components  were  abolished  and 
Hstablishfid  and  functions  and  personnel 
were  transferred  Therefore.  FDA  is 
updating  the  delectations  of  authority 
regulations  to  reflect  these  changes  and 
to  delegate  authority  to  positions  in 
newly  established  components.  F'DA  is 
also  updating  some  position  titles  that 
may  have  been  affected  by  previous 
reorganizations. 

DATES:  This  rule  is  effective  lune  1, 
2000. 

FOR  FURTHER  INFORMATION  CONTACT: 

Donna  G.  Page,  Division  of  Management 
Programs  (HFA-:<30),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Kockvillo.  MD  20857,  301-827-4816 
SUPPLEMENTARY  INFORMATION:  P'DA  is 
amending  the  delegations  of  authority 
regulations  in  various  sections  of  21 
C;FR  part  5,  subpart  B.  Redelci^ations  of 
Authority  from  thf  Commissioner  of 
Food  and  Dru^s.  to  reflect  the  most 
signific;ant  changes  that  resulted  from 
the  lune  20,  1999,  restructuring  (.See  64 
FR  36361-36368,  |uly  6,  1999.  and  64 
FR  38675.  lulv  19,  1999  )  The  changes 
are  as  follows: 

1   Updating  the  order  of  succession 
and  who  may  perform  all  of  the 
functions  of  the  ( Commissioner  of  Food 
and  Drugs 

2.  Clarifying  certain  delegations  of 
authority  to  appropriately  reflec:!  the 
Deputy  Commissioners'  authorities — 
there  will  be  one  principal  Deputy 
Commissioner;  however,  two  otht^r 
Deputy  Commissioner  titles 
(International  and  Constituent  Relaticms 
and  Management  anii  Systems)  will  hv 
retained  for  inc:umbents  only 

3.  Amending  certain  delegatitms  of 
authority  and  associated  position  titles 
to  reflect  the  establishment  of  the  Office 
of  the  Senior  Associate  Commissioner 
and  the  transfer  of  the  Ombudsman. 
E.xecutive  Secretariat,  Advisory 
Committee  Oversight,  Public  Affairs, 
and  Orphan  Products  Development 
functions  to  that  component. 

4.  Removing  position  titles  and 
delegations  of  authority  associated  with 
the  abolished  Office  of  Operations. 

5.  Removing  references  to  the 
abolished  Offices  of  F'olicv  and  Fxternal 
Affairs  and  updating  position  titles  and 
associated  delegations  of  authority, 
where  appropriate,  to  reflect  their 
conversions  to  the  Office  of  Policy. 
Planning,  and  Legislation  and  the  Office 
of  International  and  ("onstituenf 
Relations,  respectively 

6.  Updating  position  titles  and 
associated  delegations  of  authority  to 
reflect  the  transfer  of  the  health 
assessment,  patent  term  extension,  and 
scheduling  controlled  substances 


functicms  to  the  Onter  for  Drug 
Kvaluation  and  Research. 

7.  Updating  position  titles  and 
associated  delegations  of  authority  to 
reflect  the  transfer  of  21  CFR  part  16 
hearings  functions;  and  to  reflect  the 
delegation  of  authority  to  make  due 
diligence  determinations,  which  pertain 
to  patent  term  extensions,  to  the  Office 
of  the  Ombudsman. 

Unless  stated  otherwise,  these 
authorities  may  not  be  further 
redelegated.  Authority  delegated  to  a 
position  by  title  may  be  exercised  by  a 
person  officially  designated  to  serve  in 
such  position  in  an  acting  capacity  or  on 
a  temporary  basis,  unless  prohibited  by 
a  restriction  in  the  document 
designating  him/her  as  "acting"  or 
unless  not  legally  permissible. 

List  of  Subjects  in  21  CFR  Part  5 

Authority  delegations  (Government 
agencies).  Imports.  Organization  and 
fimctions  (Ciovernment  agencies). 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  (Commissioner 
of  Food  and  Drugs.  21  CFR  part  5  is 
amended  as  follows: 

PART  5— DELEGATIONS  OF 
AUTHORITY  AND  ORGANIZATION 

1   The  authority  citation  for  part  5 
continues  to  read  as  follows: 

Aulhoritv:  '>  I   S C   504.  5.5:;.  -App    >.  7 
r  St.    i:iHa.  2271.  15  U.S C  f.iH.  12<n-1282. 
,1701- 171  la;  15  U.S. C.  1451-14hl;  21  U  S.C 
41-50.  hl-63.  141-149.  ;)21-394.  467f, 
H7')(i)).  H()1-HH»>.  lOn-l.UW;  ,15  l'  S C    156; 
42  U  S C   241.  242.  242d.  2421,  242n  24.1.  2fi2. 
2(>1.  2»i4.  2h5.  .U)Uu-U)0ii-5.  lOOaa-l.  1  1*)5\ , 
124(ih.  4.112.  4H.ll(.iJ.  10007-10008.  KO 
ll't21,  41  FR  24294.  :i  CFK.  I!)7r  C.nmp  .  p 
124-lJl;  K.O   12501,  52  KK  1.1414.  ,1  CKK, 
I'tHH  Comp..  p.  220-223 

2.  Section  5  20  is  amended  by  revising 
paragraphs  (b).  (c).  (e).  (f).  and  (g);  by 
redesignating  paragraph  (i)  as  paragraph 
(j);  and  by  adding  a  new  paragraph  (i) 
to  read  as  follows: 

f  5.20    Q«n«ral  r»d«l«gations  of  authority 
from  th«  Commissioner  to  oth«r  officers  of 
ttie  Food  and  Drug  Administration. 

*         •         •         *         * 

(b)  The  following  officials  are 
authorized  to  perform  all  of  the 
functions  of  the  Commissioner  of  Food 
and  Drugs  and  this  authority  may  not  be 
further  redelegated: 

(1)  Deputy  Commissioner; 

(2)  Associate  Commissioner  for 
Revulatory  Affairs; 

(3)  Senior  Associate  Commissioner; 

(4)  Deputy  (Commissioner  for 
Management  and  Systems; 

(5)  Senior  Associate  Commissioner  for 
Policy,  Planning,  and  Legislation;  and 


(6)  Deputy  Commissioner  for 
International  and  Constituent  Relations. 

(c)(1)  During  the  absence  or  disability 
of  the  Commissioner,  or  in  the  event  of 
a  vacancy  in  that  position,  the  first 
official  who  is  available  in  the  following 
positions,  or  who  has  been  designated 
by  the  Commissioner  to  act  in  such 
position,  shall  act  as  Commissioner: 

(i)  Deputy  Commissioner; 

(ii)  Associate  Commissioner  for 
Regulatory'  Affairs;  or 

(iii)  Senior  Associate  Commissioner. 

(2)  This  authority  may  not  be  further 
redelegated.  However,  for  a  planned 
period  of  absence,  the  Commissioner  of 
Food  and  Drugs  (or  someone  "acting" 
on  his/her  behalf)  may  specify-  a 
different  order  of  succession. 
***** 

(e)(1)  The  Senior  Associate 
Commissioner  is  authorized  to  make 
determinations  that  advisory  committee 
meetings  are  concerned  with  matters 
listed  in  5  U.S.C.  552(b)  and  therefore 
may  be  closed  to  the  public  in 
accordance  with  §  5.10(a)(18).  This 
authority  may  not  be  further 
redelegated. 

(2)  The  Senior  Associate 
Commissioner  is  authorized  to  perform 
other  associated  advisory  committee 
functions  (e.g..  establishing  technical 
and  scientific  review  groups  (advisor\' 
committees));  appointing  and  paying 
members;  approving  waivers  to  appoint 
members  to  established  advisory' 
committees;  renewing  and  rechartering 
of  established  advisory'  committees; 
amending  charters  of  established 
advisory-  committees;  and  terminating 
established  advisory  committees.  This 
authority  may  not  be  further 
redelegated. 

(3)  The  Senior  Associate 
Commissioner  is  authorized  to  approve 
conflict  of  interest  waivers  for  special 
Government  employees  serving  on 
advisory  committees  in  accordance  with 
18  use.  208(b)(3).  as  amended.  This 
authority  may  not  be  further 
redelegated. 

(4)  The  Senior  Associate 
Commissioner  is  authorized  to  select 
temporary  members  to  advisory 
committees  if  such  voting  members  are 
serving  on  an  advisory  committee 
managed  by  another  center.  This 
authority  may  not  be  further 
redelegated. 

(f)(1)  The  Senior  Associate 
Commissioner  for  Policy,  Planning,  and 
Legislation  and  the  Associate 
Commissioner  for  Policy  are  authorized 
to  perform  any  of  the  functions  of  the 
Commissioner  of  Food  and  Drugs  with 
respect  to  the  issuance  of  Federal 
Register  notices  and  proposed  and  final 
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regulations  of  the  Food  and  Drug 
Administration.  This  authority  may  not 
be  further  redelegated. 

(2)  The  Senior  Associate 
Commissioner  for  Policy.  Planning,  and 
Legislation  and  the  Associate 
Commissioner  for  Policy  are  authorized 
to  issue  responses  to  the  following 
matters  under  part  10  of  this  chapter  as 
follows,  and  this  authority  may  not  be 
further  redelegated: 

(i)  Requests  for  waiver,  suspension,  or 
modification  of  procedural  requirements 
under  §  10.19  of  this  chapter; 

(ii)  Citizen  petitions  under  §  10.30  of 
this  chapter; 

(iii)  Petitions  for  reconsideration 
under  §  10.33  of  this  chapter; 

(iv)  Petitions  for  stay  under  §  10.35  of 
this  chapter;  or 

(v)  Requests  for  advisory  opinions 
under  §  10.85  of  this  chapter. 

(3)  With  respect  to  any  matter 
delegated  to  the  Senior  Associate 
Commissioner  for  Policy,  Planning,  and 
Legislation  and  the  Associate 
Commissioner  for  Policy  under  " 
paragraph  (f)  of  this  section,  the  Senior 
Associate  Commissioner  for  Policy, 
Planning,  and  Legislation  and  the 
Associate  Commissioner  for  Policy  are 
authorized  to  perform  the  function  of 
the  Commissioner  of  Food  and  Drugs 
under  §§  10.40,  10.45,  10.50,  10.55. 
10.60.  10.65,  10.80,  10.90,  and  10.95  of 
this  chapter  and  of  the  Deputy 
Commissioner  under  §  10.206(g)  and  (h) 
of  this  chapter.  This  authority  may  not 
be  further  redelegated. 

(4)  The  Senior  Associate 
Commissioner  for  Policy.  Planning,  and 
Legislation  and  the  Associate 
Commissioner  for  Policy  are  authorized 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  605(b))  to  certify  that  a  proposed 
or  final  rule,  if  issued,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  authority  may  be  further 
redelegated. 

(g)  The  following  officials  are 
authorized  to  perform  all  of  the 
functions  of  the  officials  under  them  in 
their  respective  offices,  and  this 
authority  may  not  be  further 
redelegated: 

(1)  Senior  Associate  Commissioner; 

(2)  Deputy  Commissioner  for 
International  and  Constituent  Relations; 

(3)  Deputy  Commissioner  for 
Management  and  Systems;  or 

(4)  Senior  Associate  Commissioner  for 
Policy.  Planning,  and  Legislation. 
***** 

(i)  The  Deputy  Commissioner  is 
aftthorized  to  perform  the  due  diligence 
determinations  and  informal  hearings 
functions  under  35  U.S.C. 


156(d)(2)(B)(ii),  as  amended,  relative  to 
patent  term  extensions.  This  authority 
may  not  be  further  redelegated. 

***** 

3.  Section  5.22  is  amended  by  revising 
paragraphs  (a)(1),  (a)(2),  (a)(3),  (a)(6). 
(a)(7),  (a)(10)(ii),  (a)(ll)(ii),  (a)(12)(ii), 
(b)(1),  (b)(2),  and  (b)(3);  by  redesignating 
paragraph  (c)  as  paragraph  (d)  and 
revising  newly  redesignated  paragraph 
(d);  and  by  adding  new  paragraph  (c)  to 
read  as  follows: 

§  5.22    Certification  of  true  copies  and  use 
of  Department  seal. 

(a)  *   *   * 

(1)  The  Deputy  Commissioner,  the 
Deputy  Commissioner  for  International 
and  Constituent  Relations,  and  the 
Deputy  Commissioner  for  Management 
and  Systems. 

(2)  The  Senior  Associate 
Commissioners,  the  Associate  and 
Deputy  Associate  Commissioners,  and 
the  Chief  Counsel  and  Deputies. 

(3)  The  Director,  Office  of  the 
Executive  Secretariat,  Office  of  the 
Senior  Associate  Commissioner,  Office 
of  the  Commissioner. 
***** 

(6)(i)  The  Director,  Office  of  Human 
Resources  and  Management  Services, 
Office  of  Management  and  Systems. 
Office  of  the  Commissioner. 

(ii)  The  Director,  Division  of 
Management  Programs,  Office  of  Human 
Resources  and  Management  Services. 
Office  of  Management  and  Systems. 
Office  of  the  Commissioner. 

(iii)  The  Chief,  Dockets  Management 
Branch,  Division  of  Management 
Programs,  Office  of  Human  Resources 
and  Management  Services.  Office  of 
Management  and  Systems,  Office  of  the 
Commissioner. 

(7)(i)  The  Associate  Commissioner  for 
Public  Affairs,  Office  of  Public  Affairs. 
Office  of  the  Senior  Associate 
Commissioner.  Office  of  the 
Commissioner. 

(ii)  The  Director.  Freedom  of 
Information  Staff,  Office  of  Public 
Affairs,  Office  of  the  Senior  Associate 
Commissioner.  Office  of  the 
Commissioner. 
***** 

(10)  *   *    * 

(ii)  The  Director  and  Deputy  Director. 
Office  of  Management  and 
Communications,  Center  for  Veterinary 
Medicine  (CVM). 
***** 

(11)  *   *   * 

(ii)  The  Director  and  Deputy  Director, 
Office  of  Management  and 
Communications,  CVM. 

***** 

(12)  *    *    * 


(ii)  The  Director.  Office  of 
Management,  Facilities,  and  Research 
Support.  NCTR. 

***** 

(b)*   *   * 

(1)  The  Deputy  Commissioner,  the 
Deputy  Commissioner  for  International 
and  Constituent  Relations,  and  the 
Deputy  Commissioner  for  Management 
and  Systems. 

(2)  The  Senior  Associate 
Commissioners,  the  Associate  and 
Deputy  Associate  Commissioners,  and 
the  Chief  Counsel  and  Deputies. 

(3)  The  Director,  Office  of  Human 
Resources  and  Management  Services. 
Office  of  Management  and  Systems, 
Office  of  the  Commissioner. 

(c)  The  authorities  under  §  5.22  (a) 
and  (b),  where  appropriate,  may  be 
further  redelegated  by  the  Deputy 
Commissioners:  Senior  Associate 
Commissioners:  Associate 
Commissioner  for  Regulatory-  Affairs 
and  Deputy;  Chief  Counsel  and 
Deputies;  Center  Directors  and  Deputies: 
and  Executive  Officers  (i.e..  Executive 
Assistant.  Office  of  the  Commissioner; 
Director.  Office  of  Management,  CBER; 
Director.  Office  of  Management.  CDER; 
Director.  Office  of  Management  and 
Systems.  CFSAN;  Director.  Office  of 
Systems  and  Management,  CDRH; 
Director.  Office  of  Management  and 
Communications.  CVM;  Director.  Office 
of  Management.  Facilities,  and  Research 
Support.  NCTR:  and  the  Director.  Office 
of  Resource  Management.  OR.^). 

(d)  The  Chief  Regulations  Editorial 
Section;  Regulations  Policy  and 
Management  Staff;  Office  of  Policy, 
Planning,  and  Legislation;  Office  of  the 
Commissioner,  and  his/her  alternates 
are  authorized  to  certify'  true  copies  of 
Federal  Register  documents.  The  Chief, 
Regulations  Editorial  Section; 
Regulations  Policy  and  Management 
Staff:  Office  of  Policy.  Planning,  and 
Legislation;  and  the  Office  of  the 
Commissioner  may  designate  alternates 
as  required. 

4.  Section  5.23  is  amended  by  revising 
paragraphs  (a)(1).  (a)(2).  {a)(4).  and  (d). 

§  5.23    Disclosure  of  official  records. 

(a)  *   *   * 

(1)  The  Deputy  Commissioner,  the 
Deputy  Commissioner  for  International 
and  Constituent  Relations,  the  Deputy 
Commissioner  for  Management  and 
Systems.  Senior  Associate 
Commissioners.  Associate  and  Deputy 
Associate  Commissioners. 

(2)(i)  The  Executive  Assistant  to  the 
Commissioner.  Office  of  the 
Commissioner. 

(ii)  The  Director,  Office  of  the 
Executive  Secretariat.  Office  of  the 
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.Scninr  .Xssuciatc  (ioinmissioner.  Office 

of  thf  (  inilUIUSSKIIlt'r. 

***** 

(4)(i)  Thf  DiHM  tnr.  Office  ,.f  Human 
Rcsoiirct's  ,111(1  M.ina^fiiu'nt  -Services. 
Offic:e  of  M.inii^enieiit  <in(i  Svstem.s. 
Office  of  the  ('.oiiuiussioner 

(ii)  The  Director.  Division  of 
Management  Programs.  Office  of  Human 
Resources  and  Management  Services, 
Office  of  Management  and  Svslems. 
Office  of  the  tlommissioner 

(iii)  The  fihief,  Dockets  Management 
Branch.  Division  of  Management 
Programs.  Office  of  Human  Resources 
and  Management  Services,  Office  of 
Management  Services,  Office  of  the 
Commissioner. 

*  •  *  •  *  ' 

(d)  The  Director.  Offic:e  of  Resource 
Management.  Office  of  Regulatory 
Affairs  is  authorized  to  sign  affidavits 
regarding  the  presence  or  absence  of 
records  in  the  files  of  that  office. 

***** 

5  Section  5.25  is  amended  by  revising 
paragraphs  (a)(7)  ami  (c)  to  read  as 

follows: 

§  5.25  Research,  investigation,  and  testing 
programs  and  heaKh  information  and  health 
promotion  programs. 

(a)  •    *    * 

(7)  The  Director.  Office  of  Orphan 
Produc:ts  Development.  (Jffiie  of  the 
Semor  Associate  Commissioner.  Office 
of  the  Commissioner. 

*  *  •  *  • 

(c)  The  Deputy  (Commissioner  for 
Management  and  Systems,  Office  of 
Management  and  .Systems,  Offu;e  of  the 
Commissioner:  the  Direc:fi)r  and  Depiit\ 
Director,  Office  of  Facilities. 
Acquisitions,  and  (Central  Services, 
Office  of  Management  ,uul  Svstoms. 
Office  of  the  ( Commissioner:  the 
Director.  Division  of  (Contr.icts  and 
Procurement  Management.  Offi(  e  of 
Facilititis,  Acciuisitioiis,  and  Central 
.Services.  Office  of  Management  .ind 
Systems.  Office  of  the  ( Coinmissioiier. 
and  the  (Chief  Cr.tnts  M.inagement 
Officer  and  the  (irants  Manageriieiit 
Officer.  Division  of  (Contracts  and 
F'ro(  urement  Management.  ()ffi(  e  of 
Ka(,ilities,  A(  iiuisitioiis,  ,ind  ( Central 
.Services.  Office  of  Managenieiit 
.Systems.  Office  of  the  (Commissioner  .ire 
authorized  to  sign  .nid  issue  <ill  iiotit  es 
of  grant  awards  and  amendments 
thereto  and  sign  and  issue  notices  of 
suspension  and  termination  thereof  for 
grants  approved  under  the  .iuthorit\ 
delegated  in  p.iragraphs  (<i)  and  (h)  of 
this  section 

*  *  •  *  « 

fi  Section  5.27  is  revised  to  read  as 

follows: 


§  5.27    Patent  term  extensions  for  human 
drug  products,  medical  devices,  and  food 
and  color  additives:  and  due  diligence 
determinations. 

(a)  The  Director.  (Center  for  Drug 
Evaluation  and  Research  ((CDER)  and  the 
Associate  Director  for  Poli(  v.  (CDER.  are 
authorized  to  perform  the  functions 
dtdegated  to  the  (Commissioner  of  Food 
and  Drugs  under  ^5  U.S.C.  156,  as 
amende(l.  except  for  making  due 
diligence  tleterminations  and  holding  of 
informal  hearings  under  35  U.S.C. 
]5B(d)(2)(B). 

(h)  The  (Chief  Mediator  and 
Ombudsman.  Office  of  the  Ombudsman. 
Office  of  the  Senior  Associate 
(Commissioner.  Office  of  the 
(Commissioner,  is  authfirized  to  perform 
the  functiims  delegated  to  the 
Commissioner  to  make  due  diligence 
determinations  under  3.5  II..S.(C. 
15b(d)(2)(B),  as  amended,  except  for 
holding  of  informal  hearings  under  35 
IJ  S.(C.  15fi(d)(2){B)(ii). 

7  Section  SCJO  is  amended  by  revisin;^ 
paragraph  (c)(1)  to  read  as  follows: 

§5.30    Hearings. 

***** 

(c)  *    •    • 

(1 )  The  ("hief  Mediator  and 
Ombudsman.  Office  of  the  Ombudsman. 
Office  of  the  .Senior  Associate 
(Commissioner,  Office  of  the 
(Commissioner. 
*         *         •         ft         « 

H.  Section  5.32  is  revised  to  read  as 
follows: 

§5.32     Authority  relating  to  determination 
of  product  classification  and  assignment  of 
primary  jurisdiction. 

The  (Chief  Mediator  and  ( )mbudsman. 
Office  of  the  Ombudsman.  Office  of  the 
Senior  Associate  (Aimmissioner.  Office 
of  the  (Commissioner,  as  product 
lurisdiction  officer  is  authorized  to 
m.ike  a  determination  under  section  563 
of  the  Federal  Food.  Drug,  and  (Cosmetic 
Act  (the  act)  respecting  the  classification 
of  a  product  as  a  (fnig.  biological 
product,  device,  or  a  combination 
product  subject  to  section  5()3(g)  of  the 
act.  and  to  assign  primary  responsibility 
respecting  the  organization<il 
(  oinponent  of  the  Food  and  Drug 
.Xdministration  that  will  regulate  the 
product 

')   S(H:tion  5  34  is  amended  by  revising 
paragraph  (a)  to  read  as  follows: 

§  5.34    Authority  to  select  temporary  voting 
members  for  advisory  committees  and 
authority  to  sign  conflict  of  interest  waivers. 

(a)  Each  center  director  is  authorized 
to  select  members  of.  and  consultants  to. 
scientific  and  technical  FDA  advisory 
t;ommittees  under  that  center's 


management  to  serve  temporarily  as 
voting  members  on  another  advisory 
committee  undcT  that  center's 
management  when  expertise  is  required 
that  is  not  available  among  current 
voting  standing  members  of  a  committee 
or  to  comprise  a  quorum  when,  because 
of  unforeseen  circumstances,  a  quorum 
will  be  lacking.  When  additional  voting 
members  are  added  to  a  committee  to 
provide  needed  expertise  not  available 
among  current  voting  standing  members 
of  a  committee,  a  quorum  will  be  based 
on  the  total  of  regular  and  added 
members.  Authority  to  select  temporary 
voting  members  to  advisory'  committees 
if  such  voting  members  are  serving  on 
an  advisory  committee  managed  by 
another  center  has  not  been  redelegated 
This  authority  will  continue  to  be 
exercised  by  the  Commissioner  or  the 
Senior  Associate  Commissioner,  Office 
of  the  (Commissioner. 


10.  Section  5.58  is  amended  by 
revising  introductory  text  of  paragraphs 
(a)  and  (b)  to  read  as  follows: 

§  5.58    Orphan  products. 

(a)  The  Director,  Office  of  Orphan 
Products  Development,  Office  of  the 
Senior  Associate  Commissioner,  Office 
of  the  Commissioner,  is  authorized  to 
issue  notices,  and  amendments  thereto, 
inviting  sponsorship  for  orphan 
products  (human  and  animal  drugs, 
biological  products,  and  medical 
devices)  and  submission  of: 


(b)  The  Director,  Office  of  Orphan 
Products  Development,  Office  of  the 
Senior  Associate  (Commissioner.  Office 
of  the  (Commissioner,  is  authorized: 


1 1.  Section  5.81  is  revised  to  read  as 
follows: 

§  5.81     Responses  to  Drug  Enforcement 
Administration  temporary  scheduling 
notices. 

The  Director,  Center  for  Drug 
Evaluation  and  Research  ((CDER)  and  the 
Director,  fCxwiutive  (Operations  Staff. 
Office  of  the  (Center  Director,  CDER  are 
authorized  to  provide  responses  to  the 
Drug  Enforcement  Administration's 
temporary  scheduling  notices  under  the 
(Controlled  Substances  Act,  as  amended 
(Title  Ii  of  the  Comprehensive  Drug 
Abuse  Prevention  and  Control  Act  of 
1970,  21  U.S.C.  811(h)(4),  as  amended 
hereafter).  The  delegation  excludes  the 
authority  to  submit  reports  to  Congress. 
Further  redelegation  may  only  be 
authorized  with  the  Commissioner  of 
Food  and  Drugs'  approval. 
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Dated:  May  17,  2000. 
Margaret  M.  Dotzel, 

Acting  Associate  Commissioner  for  Policy 
|FR  Doc.  00-1 358B  Filed  5-31-00;  8:45  am] 
BILUNG  CODE  41 60-01 -F 


DEPARTMErfT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  312 
[Docket  No.  97N-0030] 

investigational  New  Drug  Applications; 
Amendment  to  Clinical  Hold 
Regulations  for  Products  intended  for 
Life-Threatening  Diseases  and 
Conditions 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
regulations  governing  investigational 
new  drug  applications  (IND's)  to  permit 
FDA  to  place  a  clinical  hold  on  one  or 
more  studies  under  an  IND  involving  a 
drug  that  is  intended  to  treat  a  life- 
threatening  disease  or  condition 
affecting  both  genders.  The  amendments 
permit  the  agency  to  place  a  clinical 
hold  on  such  studies  if  men  or  women 
with  reproductive  potential  who  have 
the  disease  or  condition  are  otherwise 
eligible  but  are  categorically  excluded 
from  participation  solely  because  of  a 
perceived  risk  or  potential  risk  of 
reproductive  or  developmental  toxicity 
from  use  of  the  investigational  drug. 
This  rule  was  developed  in  response  to 
the  past  practice  of  excluding  women 
with  reproductive  potential  from  early 
clinical  trials  because  of  a  perceived  risk 
or  potential  risk  of  reproductive  or 
developmental  toxicity.  The  final  rule 
does  not  impose  requirements  to  enroll 
or  recruit  a  specific  number  of  men  or 
women  with  reproductive  potential. 
DATES:  The  regulation  is  effective  July 
31,2000. 

FOR  f^RTHER  INFORMATION  CONTACT: 
Andrea  C.  Masciale,  Center  for  Drug 
Evaluation  and  Research  (HFD-7),  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857,  301-594- 
2041. 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

In  the  Federal  Register  of  September 
24.  1997  (62  PR  49946),  FDA  proposed 
to  amend  its  regulations  in  §  312,42  (21 
CFR  312.42)  governing  clinical  holds.  A 
clinical  hold  is  an  order  that  FDA  may 


issue  to  a  sponsor  to  delay  a  proposed 
clinical  investigation  or  to  suspend  an 
ongoing  investigation  for  the 
development  of  a  new  drug  or  biological 
product  (§  312.42(a)).  Under  the 
proposed  amendments,  FDA  could 
impose  a  clinical  hold  on  any  proposed 
or  ongoing  clinical  trial  for  a  life- 
threatening  disease  or  condition  that 
affects  both  genders  if  men  or  women 
with  reproductive  potential  who  have 
the  disease  or  condition  being  studied 
were  excluded  from  eligibility  in  any 
phase  of  the  clinical  investigation  solely 
because  of  a  risk  or  potential  risk  of 
reproductive  toxicity  or  developmental 
toxicity  from  use  of  the  investigational 
drug.  As  explained  in  the  preamble  to 
the  proposed  rule  (62  FR  49946  at 
49947),  the  amendments  address  the 
exclusion  from  clinical  trials  of 
members  of  either  gender  who  have  a 
life-threatening  disease  or  condition. 
Because  such  exclusions  have  in  the 
past  been  applied  primarily  to  women, 
however,  it  is  expected  that  the  impact 
of  the  amendments  will  be  to  ensure 
that  women  who  have  a  life-threatening 
disease  or  condition  are  not 
categorically  excluded  from 
investigational  trials  of  drug  products 
for  that  disease  or  condition  solely 
because  of  a  perceived  risk  or  potential 
risk  of  reproductive  or  developmental 
toxicity  from  the  use  of  the 
investigational  drug.  FDA  provided  90 
days  for  public  comment  on  the 
proposed  rule. 

II.  Description  of  the  Final  Rule 

FDA  regulations  identify  the  grounds 
for  placing  a  clinical  hold  on  proposed 
or  ongoing  phase  1  studies 
(§  312.42(b)(1))  and  on  proposed  or 
ongoing  phase  2  or  phase  3  studies 
(§  312.42(b)(2)).  FDA  is  amending  these 
clinical  hold  regulations  to  provide  an 
additional  ground  for  placing  a  phase  1, 
phase  2,  or  phase  3  study  on  clinical 
hold.  Under  these  amendments,  FDA 
may  impose  a  clinical  hold  on  any 
proposed  or  ongoing  clinical  trial  for  a 
life-threatening  disease  or  condition  that 
affects  both  genders  if  men  or  women 
with  reproductive  potential  who  have 
the  disease  being  studied  are  excluded 
from  eligibility  in  any  phase  of  the 
investigation  because  of  a  risk  or 
potential  risk  of  reproductive  or 
developmental  toxicity  from  use  of  the 
investigational  drug. 

The  proposed  rule  refers  to  studies 
under  an  IND  involving  a  drug  that  is 
intended  to  treat  a  life-threatening 
illness  or  disease  affecting  both  genders. 
As  stated  in  the  proposal  (62  FR  49946 
at  49951  ),  the  definition  of  life- 
threatening  illness  or  disease  is 
intended  to  be  consistent  with  the 


agency's  IND  regulations 
(§  312'.81(a)(l)).  Under  the  IND 
regulations,  the  term  life-threatening  is 
applied  to  "conditions"  or  "diseases." 
To  remain  consistent  with  current 
terminology,  the  agency  is  amending  the 
final  rule  to  refer  to  "life-threatening 
diseases  or  conditions." 

The  clinical  hold  under  these 
amendments  would  not  apply  to  clinical 
studies  conducted  under  special 
circumstances,  such  as  studies  pertinent 
to  only  one  gender  (e.g..  to  evaluate  the 
excretion  of  a  drug  in  semen  or  its 
effects  on  menstrual  function). 

As  described  in  the  proposed  rule,  a 
clinical  hold  would  not  be  applied  to  a 
clinical  study  conducted  in  men  as  long 
as  a  study  that  does  not  exclude  subjects 
with  reproductive  potential  has  been 
planned  or  is  being  conducted  in 
women.  The  agency  expects  that  in  an 
active  IND.  studies  that  do  not  exclude 
women  or  men  with  reproductive 
potential  will  be  underway  or  will 
commence  in  a  timely  manner.  To 
clarify  this  expectation,  the  final  rule 
has  been  modified  to  state  that  a  clinical 
hold  would  not  be  ordered  for  a  study 
conducted  only  in  men  or  only  in 
women,  as  long  as  a  study  that  does  not 
exclude  members  of  the  other  gender 
with  reproductive  potential  is  being 
conducted  concurrently  or  will  take 
place  within  a  reasonable  time  agreed 
upon  by  the  agency 

(§  312.42(b)(l)(v)(B)).  FDA  expects  that  a 
discussion  between  the  sponsor  and  the 
agency  concerning  a  reasonable  time  for 
carrying  out  the  study  would  take  place 
at  a  pre-INT)  meeting  or  with  the 
submission  of  the  IND. 

As  stated  in  the  proposed  rule,  this 
amendment  to  the  IND  regulations 
would  not  apply  to  clinical  studies 
conducted  exclusively  in  healthy 
volunteers  (62  FR  49946  at  49951).  The 
final  rule  has  been  modified  in 
§  312.42(b)(l)(v)  by  adding  paragraph 
(C)  to  clarify'  that  the  rule  applies  to 
clinical  investigations  that  are 
conducted  only  in  subjects  who  have 
the  disease  or  condition  that  the  drug  is 
intended  to  treat. 

III.  Conunents  on  the  Proposed  Rule 

FDA  received  26  letters,  including 
letters  from  manufacturers,  individuals, 
advocacy  groups,  and  trade  associations, 
commenting  on  the  proposed  rule.  The 
majority  of  comments  supported  FDA's 
proposal  to  prohibit  the  exclusion  of 
women  from  investigational  studies 
through  the  clinical  hold  mechanism. 
Many  comments  suggested  changes  that 
would  have  narrowed  or  broadened  the 
proposal. 
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A.  General  Comments 

1   Several  comments  indicated  that  if 
women  with  reproductive  potential  are 
capable  of  acciuiring  a  disea.se,  sui:h 
women  should  be  included  in  clinical 
trials  regardless  of  their  ability  to 
become  pregnant   Many  comments 
stated  that  FDA's  goal  of  ensuring  that 
women  with  reproductive  potential  who 
have  a  life-threatening  disease  are  not 
categorically  excluded  from  trials  in  the 
future  is  'an  unassailable  position." 
Another  comment  strongly 
recommended  that  P'DA  finalize  the 
proposed  rule,  noting  that  despite  FDA's 
1993  "Guideline  for  the  Study  and 
Evaluation  of  Gender  Differences  in  the 
Clinical  Evaluation  of  Drugs.  "  there  has 
been  little  improvement  in  opening 
enrollments  (especially  in  phase  1  and 
phase  2  trials)  to  fertile  women  and  in 
increasing  enrollment  of  women  overall. 
The  agency  agrees  with  these  comments. 

2.  One  comment  stated  that  women  of 
reproductive  age  with  life-threatening 
diseases  who  are  fully  informed  should 
be  included  in  all  stages  of  product 
development.  The  same  comment  urged 
FDA  to  closely  monitor  the 
implementation  of  the  new  rule  and  to 
continue  the  development  of  policies 
that  would  minimize  risks  while 
allowing  productive  research  on  women 
and  men. 

FDA  will  monitor  the  implementation 
of  this  final  rule  as  part  of  the  general 
IND  process  and  will  continue  to 
encourage  research  on  the  treatment  and 
prevention  of  diseases  and  conditions  in 
all  individuals. 

B.  Applicabilitv/Scope  of  the  Proposed 
Rule 

3.  Section  312.42(a)  states  that 
"(wlhen  an  ongoing  study  is  placed  on 

a  clinical  hold.  *  *  *  patients  already  in 
the  study  should  be  taken  off  therapy 
involving  the  investigational  drug 
unless  specifically  permitted  by  FD.\  in 
the  interest  of  patient  safety."  One 
comment  noted  that  FDA  did  not  define 
"patient  safety  "  in  the  preamble  to  the 
proposed  nile.  The  comment  requested 
that  the  agency  consider  indirw:t  harm 
to  patients  in  an  evaluation  of  whether 
continuation  of  therapy  involving  an 
investigational  drug  is  in  the  interest  of 
patient  safety. 

Generally,  studies  are  placed  on 
clinical  hold  because  FDA  considers  it 
unsafe  to  carry  the  studies  forward.  In 
the  present  case,  the  hold  does  not 
imply  such  a  conclusion.  FDA  generally 
intends  to  place  trials  that 
inappropriately  exclude  individuals 
with  reproductive  potential  on  hold  at 
the  time  of  protocol  submission. 
However,  if  a  trial  that  has  begun  is 


placed  on  clinical  hold  under  this  rule. 
It  usually  should  not  be  necessary  to 
stop  an  individual  subject's  treatment. 

4.  Three  comments  discussed  the 
definition  of  the  term  "life-threatening  " 
Two  comments  expressed  concern  that 
the  definition  could  be  construed  to 
include  acute  and  chronic  illnesses, 
such  as  status  asthmaticus,  epilepticus, 
anaphylaxis,  diabetes,  hypertension, 
and  severe  hypercholesterolemia.  One 
proposed  narrowing  the  definition  to 
encompass  only  those  diseases 
identified  in  the  proposed  nile  as  being 
of  concern  to  FDA.  The  third  comment 
suggested  broadening  the  definition  to 
include  chronic  conditions  such  as 
epilepsy. 

The  definition  of  life-threatening  is 
not  intended  to  be  limited  to  only  those 
diseases  and  conditions  where  death  is 
imminent,  or  broad  enough  to  include 
acute  or  chronic  diseases  where  death 
from  the  disease  or  condition  is 
unlikely  The  definition  of  life- 
threatening  encompasses  any  disease  or 
condition  where  the  likelihood  of  death 
is  high  unless  the  course  of  the  disease 
is  interrupted.  This  rule  is  grounded  in 
FDA's  belief  that  people  who  are 
suffering  from  a  disease  or  condition 
that  is  life-threatening  despite  available 
therapy  should  have  an  opportunity  to 
participate  in  a  clinical  trial  intended  to 
address  the  disease  or  condition. 
Although  many  acute  and  chronic 
illnesses  are  adequately  controlled  by 
existing  therapies,  some  of  these 
illnesses  may  have  stages  or  aspects  that 
continue  to  carry'  a  high  likelihood  of 
death  despite  existing  therapies.  Such  a 
condition  or  disease  would  be 
considered  life-threatening  within  the 
meaning  of  this  rule. 

5.  The  agency  received  two  comments 
addressing  the  need  to  balance  access  to 
investigational  drugs  and  risks  to  study 
participants.  One  comment  stated  that 
while  risks  can  be  minimized  through 
mechanisms  such  as  informed  consent 
and  study  design,  the  rule  needs  to  be 
sufficiently  flexible  to  address 
exceptional  circumstances  where 
potential  risks  of  a  drug  may  outweigh 
the  potential  benefit.  Another  comment 
stated  that  balancing  the  ntted  for  access 
to  investigational  drugs  and  minimizing 
patient  risk  would  be  better  served  by 
data-driven  dialogue  between  sponsors 
and  FDA  than  by  the  rule. 

The  agency  acknowledges  that 
balancing  access  and  patient  risk  is 
complex  and  that  the  specific 
circumstances  of  the  trial  may  be 
pertinent.  Physicians  and  patients  are 
generally  willing  to  accept  greater  risks 
from  use  of  medical  products  that  treat 
lif»-*.hreatening  diseases  or  conditions 
than  they  would  accept  from  those  that 


treat  less  serious  conditions  (53  FR 
41516  at  41518,  October  21,  1988:  62  FR 
49946  at  49949).  Nonetheless, 
institutional  review  boards  (IRB's)  must 
still  determine  that  risks  to  study 
participants  are  minimized  by  the  use  of 
procedures  consistent  with  sound 
research  design  and  that  the  risks  to 
study  participants  are  reasonable  in 
relation  to  anticipated  benefits  (21  CFR 
56.111(a)(1)  and  (a)(2)). 

FDA  provides  frequent  opportunities 
for  sponsors  to  meet  with  the  agency  to 
discuss  the  details  of  clinical 
investigations.  For  example,  the  clinical 
hold  regulations  specifically  encourage 
discussion  about  deficiencies  in  an 
investigation.  FDA  will  attempt  to 
discuss  and  satisfactorily  resolve  the 
matter  with  the  sponsor  before  issuing 
the  clinical  hold  order  (§  312.42(c)).  As 
stated  in  the  proposed  rule,  a  study 
would  be  placed  on  clinical  hold  only 
as  a  last  resort  (62  FR  49946  at  49953). 

6.  The  agency  received  divergent 
comments  about  the  scope  of  the  rule. 
Two  comments  stated  that  FDA  should 
expand  the  regulation  to  include  all 
clinical  trials. 

The  agency  declines  the  suggestion  to 
expand  the  scope  of  the  regulation  to 
include  all  trials.  At  this  time,  there  is 
an  ethical  basis  for  seeking  to  ensure 
that  women  with  reproductive  potential 
are  not  categorically  excluded  from 
trials  of  products  being  developed  to 
treat  life-threatening  diseases  and 
conditions.  As  discussed  in  the 
preamble  to  the  proposed  rule  (62  FR 
49946  at  49949),  FDA  has  concluded 
that  all  trials  involving  patients  with 
life- threatening  diseases  or  conditions 
should,  for  the  purposes  of  the  rule,  be 
considered  to  have  therapeutic  benefit. 
The  ethical  principle  of  justice  does  not 
support  categorical  exclusion  of  one 
group  that  might  benefit  from 
participation  in  clinical  research  for  life- 
threatening  diseases  and  conditions. 
Although  similar  considerations  might 
apply  to  all  human  drug  trials,  the 
agency  recognizes  that  the  potential 
detriment  of  being  excluded  from  a  trial 
is  greater  when  the  subjects  have  life- 
threatening  diseases  or  conditions. 

7.  One  comment  stated  that  because 
all  new  drugs  are  potentially 
teratogenic,  FDA  should  not  permit 
administration  of  any  drug  to  women 
with  reproductive  potential  until  there 
is  evidence  of  general  safety  and 
effectiveness  from  phase  1  and  phase  2 
trials. 

Although  a  risk  or  potential  risk  of 
developmental  toxicity  might  exist  from 
participation  in  a  study,  benefits  that 
might  accrue  to  a  woman  with 
reproductive  potential  who  has  the  life- 
threatening  disease  or  condition  could 


outweigh  such  a  risk.  Furthermore,  such 
risks  can  be  reduced  or  eliminated  (62 
FR  49946  at  49949). 

The  risk  of  fetal  exposure  is 
eliminated  by  preventing  pregnancy. 
Sponsors  and  IRB's  can  require  the  use 
of  pregnancy  testing  to  detect 
unsuspected  pregnancy  prior  to 
initiation  of  study  treatment  and  at 
intervals  during  the  course  of  drug 
exposure.  When  the  study  design 
permits,  sponsors  can  minimize 
potential  fetal  exposure  in  the  short 
term  by  timing  studies  to  coincide  with 
the  early  follicular  phase  of  the 
menstrual  cycle.  Women  and  men  can 
eliminate  the  possibility  of  pregnancy 
through  abstinence  and  can  reduce  the 
possibility  of  pregnancy  through  the  use 
of  one  or  more  methods  of  contraception 
for  the  diiration  of  drug  exposure  (62  FR 
49946  at  49950).  The  agency  finds  that 
exclusion  of  women  from  early  trials  is 
not  medically  necessary  because  the  risk 
of  fetal  exposure  can  be  minimized. 
Initial  determinations  about  whether  the 
risk  is  adequately  addressed  are 
properly  left  to  patients,  physicians, 
local  IRB's,  and  sponsors,  with 
appropriate  review  and  guidance  by 
FDA  (58  FR  39406  at  39408,  July  22. 
1993). 

8.  The  agency  received  multiple 
comments  stating  that  historically,  IRB's 
have  been  a  source  of  exclusionary 
policies  without  scientific  justification, 
and  FDA  needs  to  be  active  in  ensuring 
that  IRB's  do  not  wrongly  exclude 
women  with  reproductive  potential. 
One  comment  suggested  that  FDA  adopt 
new  procedures  to  carefully  monitor 
IRB's  and  encouraged  quick 
enforcement  of  this  rule  if  women  with 
reproductive  potential  are 
inappropriately  excluded. 

Initial  determinations  about  risk  and 
other  aspects  of  the  safety  of  proposed 
investigations  are  properly  left  to 
patients,  physicians,  sponsors,  and  local 
IRB's  with  appropriate  review  and 
guidance  by  FDA  (58  FR  39408).  FDA 
has  established  procedures  for  IRB's  at 
part  56  (21  CFR  part  56).  Although  IRB's 
play  a  role  in  the  determination  of 
eligibility  criteria  for  investigations, 
FDA  plans  to  ensure  compliance  with 
this  rule  primarily  through  review  of 
IND  submissions  for  drugs  that  are 
intended  to  treat  life-threatening 
diseases  and  conditions.  If  the  agency 
makes  an  initial  determination  that 
unwarranted  restrictions  were  placed  on 
the  eligibility  of  women,  FDA  will 
attempt  to  discuss  and  satisfactorily 
resolve  the  matter  with  the  sponsor 
prior  to  issuing  the  clinical  hold  order 
(§  312.42(c)).  If  a  satisfactory  resolution 
cannot  be  found,  an  IND  may  be  placed 
on  clinical  bold. 


9.  Another  comment  recommended 
that  FDA  encourage  trial  sponsors  and 
IRB's  to  broadly  interpret  "de  facto 
exclusion"  to  avoid  unnecessarily 
excluding  women  with  reproductive 
potential. 

The  exclusion  of  subjects  with 
reproductive  potential  addressed  by  this 
rule  includes  both  explicit  exclusion 
and  de  facto  exclusion.  De  facto 
exclusion  would  result  from  study 
criteria  that  are  not  essential  to 
accomplish  the  goals  of  the  study  and 
that  have  the  effect  of  precluding 
enrollment  of  participants  with 
reproductive  potential  (e.g.,  requiring 
sterilization  or  requiring  weight  or  other 
physical  characteristics). 

10.  Two  comments  suggested  that  the 
agency  strengthen  its  policies  by 
requiring  that  data  collected  under 
IND's  be  analyzed  by  gender. 

The  suggestions  are  outside  the  scope 
of  this  rulemaking,  but  in  the  Federal 
Register  of  February  11.  1998  (63  FR 
6854),  FDA  issued  the  demographic 
subgroup  rule,  which  revised  new  drug 
application  (NDA)  content  and  format 
regulations  at  21  CFR  314.50(d)(5).  The 
regulation  requires  that  effectiveness 
and  safety  data  be  presented  in  each 
NDA  for  demographic  subgroups, 
including  gender  subgroups.  This 
regulation  will  ensure  that  data 
collected  under  IND's  and  submitted  to 
the  agency  will  be  analyzed  by  gender. 

1 1 .  Many  comments  expressed 
disappointment  that  the  proposed  rule 
did  not  contain  requirements  to  enroll 
or  recruit  a  significant  number  of 
women  with  reproductive  potential  in 
clinical  trials.  Several  other  comments 
misunderstood  the  intent  of  the  rule  and 
questioned  its  adequacy  in  ensuring 
appropriate  enrollinent  and  retention  of 
women  in  trials.  An  additional 
comment  stated  that  the  proposed  rule 
did  not  address  requirements  for 
appropriate  recruitment  strategies  to 
ensure  that  low-income  women  are 
represented  in  clinical  trials. 

As  stated  in  the  preamble  to  the 
proposed  rule,  the  primary  goal  of  the 
rule  is  to  ensure  that  women  with 
reproductive  potential  who  have  a  life- 
threatening  disease  or  condition  are  not 
categorically  excluded  from 
participation  in  clinical  investigations 
because  of  their  reproductive  capacity 
(62  FR  49946  at  49947).  This  rule  is  thus 
concerned  with  eligibility  criteria  for 
individual  studies.  Issues  related  to  the 
enrollment  of  significant  numbers  of 
women  with  reproductive  potential  in 
clinical  trials  are  under  consideration  by 
the  agency. 

The  demographic  subgroup  rule  also 
includes  a  requirement  (21  CFR 
312.33(a)(2))  that  IND  annual  reports 


provide  demographic  data  on  subjects  of 
trials.  Although  the  demographic 
subgroup  rule  does  not  require  the 
inclusion  of  a  particular  number  of 
individuals  from  specific  subgroups,  it 
will  further  focus  sponsors'  attention 
throughout  the  drug  development 
process  on  clinical  trial  enrollment.  The 
demographic  subgroup  rule  should  also 
help  sponsors  better  evaluate  in  their 
applications  the  safety-  and  efficacy 
profiles  of  drugs  for  various  subgroups, 
including  gender. 

12.  The  agency  received  one  comment 
stating  that  pregnant  women  have  the 
same  right  to  make  informed  decisions 
about  their  own  treatment  as  other 
women  with  reproductive  potential.  The 
comment  concluded  by  recommending 
that  the  proposed  regulation  also  apply 
if  pregnant  women  are  excluded  from 
clinical  trials  for  life-threatening 
diseases. 

For  the  purpose  of  this  rulemaking. 
FDA  does  not  intend  the  phrase 
"women  with  reproductive  potential'  to 
include  pregnant  women  (62  FR  49946 
at  49947).  The  agency  does  not  question 
the  ahilit)'  of  pregnant  women  to 
provide  informed  consent.  There  is. 
however,  increased  complexity  in 
conducting  clinical  trials  with  pregnant 
women  because  of  their  changing 
physiology.  FDA  will  continue  to 
explore  this  issue  in  other  forums. 

13.  One  comment  recommended  that 
the  final  rule  clearly  state  that  it  applies 
to  the  exclusion  of  men  in  clinical  trials 
and  that  the  agency  will  carefully 
monitor  the  use  of  the  clinical  hold  in 
studies  that  exclude  men. 

As  explained  in  the  preamble  to  the 
proposed  rule,  although  men  have  rarely 
been  excluded  from  studies  because  of 
reproductive  potential,  the  rule 
addresses  the  exclusion  from  clinical 
trials  of  members  of  either  gender  who 
have  a  life-threatening  disease  (62  FR 
49946  at  49947).  Section  312.42(b)(l)(v) 
and  (b)(2)(i)  state  that  FDA  may  place 
any  phase  of  a  proposed  or  ongoing 
investigation  on  clinical  hold  if 

(tlhe  IKD  is  for  the  study  of  an 
investigational  drug  intended  to  treat  a  life- 
threatening  disease  or  condition  that  affects 
both  genders,  and  men  or  women  with 
reproductive  potential  who  have  the  disease 
being  studied  are  excluded  from  eligibility  in 
anv  phase  of  clinical  investigation  because  of 
a  risk  or  potential  risk  of  reproductive  *  *  * 
or  developmental  *  *  *  toxicity  *  *  * 

(emphasis  added).  As  part  of  the  IND 
process,  FDA  reviews  protocol  inclusion 
and  exclusion  criteria,  including 
gender-related  eligibility. 

14.  In  the  preamble  to  the  proposed 
rule,  the  agency  stated  that  it  is 
important  for  potential  study 
participants  to  be  provided  with  an 


34966 


Federal  Register / Vol.  65.  No.  106 / Thursday.  |une  1.  2000 /Rules  and  Regulations 


Federal  Register/ Vol.  65,  No.  106 /Thursday,  June  1.  2000 /Rules  and  Regulations  34967 


opportunity  to  di.scu.ss  their 
involvement  in  a  clinical  trial  with  their 
sexual  partner.  FDA  further  stated  that 
when  deciding  whether  to  participate  in 
d  clinical  trial  fur  an  investigational 
drug,  potential  participants  should  be 
able  to  weigh  the  potential  risks  of  their 
participation  in  consultation  with  their 
spouse  or  partner,  their  health  care 
provider,  and  their  researcher  (62  FR 
49946  at  49950).  Two  comments 
expressed  concern  that  these  statements 
could  be  construed  to  mean  that  such 
consultation  with  a  partner  must  occur 
prior  to  enrollment.  One  comment 
indicated  that  many  women  are  not 
sufficiently  empowered  to  resist 
intimidation  by  their  partner  to  make  an 
independent  de<:ision  if  their  partner 
agrfses  or  disagrees  with  participation  in 
a  clinical  trial.  The  second  comment 
indicated  that  not  all  potential 
participants  have  one  sexual  partner 
and  that  no  one  should  be  excluded 
from  participating  in  a  clinical  trial 
because  of  multiple  .sexual  partners 
This  comment  also  indicated  that 
women  who  are  unable  to  negotiate  the 
terms  of  sexual  behavior  or  the 
f.ooperation  of  their  partner(s)  with 
contraceptives  should  not  In; 
categorit;ally  excludeil  from 
participation  in  clinical  trials. 

Women  and  men  can  eliminate  the 
possibility  of  pregnancy  through 
abstinence  and  can  reduce  the 
possibility  of  pregnancy  through  the  use 
of  contracepti(m  for  the  duration  of  drug 
exposure,  which  may  f^xcetid  the  length 
of  the  clinical  trial.  The  cooperation  of 
an  individual's  sexual  partner(s)  may  be 
needed  to  ensure  that  abstinence  occurs 
or  that  appropriate  contraceptive 
methods  are  used,  but  such  cooperation 
is  not  always  essential.  Potential 
participants  should  be  able  to  make 
autonomous  decisions  about 
contraception.  Potential  study 
participants  should  discuss  with 
investigators  their  ability  to  maintain 
adequate  contraception  prior  to 
determining  whether  they  should 
participate  in  the  study.  The  rule  is  not 
intended  to  ignore  the  risks  associated 
with  an  unintended  pregnancy, 
including  the  potential  for 
developmental  toxicity;  rather  it  is 
based  on  the  view  that  IRB's. 
investigators,  and  subjects  can  manage 
those  risks. 

Risks  to  participants  in  early  clinical 
trials  can  also  be  reduced  through  the 
proper  use  of  the  informed  iM)nsent 
process.  Potential  participants  who  are 
heterosexually  active  must  he  aware  of 
the  need  to  ensure  that  appropriate 
contraceptive  measures  are  taken  to 
prevent  pregnancy  and  of  any  additional 
risks  in  the  event  of  pregnancy.  While 


individuals  should  be  encouraged  to 
involve  their  sexual  partner(s)  in  their 
decisionmaking  process,  the  ultimate 
decision  concerning  whether  to 
volunteer  for  a  clinical  trial  should  rest 
with  the  individual 

(-'  Reduction  of  Risks  to  Participants 

15.  The  agency  re<:eived  several 
comments  on  the  discussion  of  the 
informed  consent  process  in  the 
preamble  to  the  proposed  rule.  The 
majority  of  comments  concerning 
informed  consent  supported  the 
agency's  reliance  on  this  process  and 
other  mec:hanisms  to  protect 
participants  in  early  clinical  trials.  Two 
comments  stated  that  the  informed 
consent  process  may  enftuirage 
potential  study  participants  to  act 
responsibly  and  make  their  own  risk- 
benefit  analysis.  t)ne  comment  stated 
that  participants  need  to  be  adequately 
informed  about  available  information 
and  about  areas  in  which  data  are 
lacking  Two  other  comments  noted  the 
importance  of  animal  reproductive 
toxicity  studies  and  the  inclusion  of 
information  obtained  as  a  result  of  such 
studies  in  the  informed  consent  process. 

There  are  a  number  of  mechanisms, 
including  the  proper  use  of  informed 
consent,  to  protect  participants  in 
clinical  trials.  Sponsors,  investigators, 
and  IRB's  have  responsibility  for 
ensuring  participant  safety  and 
protecting  the  rights  of  partic;ipants. 
FDA's  informed  consent  regulations 
require  that  potential  study  participants 
be  adequately  informed  that  the  study 
involves  research,  that  there  may  be 
foreseeable  risks  or  discomforts,  and 
that  there  may  be  unforeseeable  risks, 
such  as  potential  risks  to  the  embryo  or 
fetus  if  a  female  studv  participant 
becomes  pregnant  (i^  50.25(b)(1)  (21  CFR 
50.25)(b)(l)).  The  existence  of 
appropriate  alternative  procedures  or 
courses  of  treatment,  if  any,  must  also 
be  disclosed  to  the  potential  study 
participant  (§  50.25(a)(4)).  Any 
reasonably  foreseeable  risks  to  the 
participant  shown  from  the  results  of 
c(3mpleted  animal  reproductive  toxicity 
studies  must  be  discussed  in  informed 
consent.  When  preclinical  teratology 
and  reproductive  toxicity  studies  are  n(jt 
completed  prior  to  the  initial  studies  in 
humans,  male  and  female  study  subjt^cts 
should  be  informed  about  the  lack  of 
full  characterization  of  the  test  article  as 
well  as  the  potential  and  unknown 
effects  of  the  test  agent  on  conception 
and  fetal  development.  All  study 
subjects  should  be  provided  with  new 
pertinent  information  arising  from 
preclinical  studies  as  it  becomes 
available,  and  informed  consent 
documents  should  be  updated  when 


appropriate.  If  there  is  no  relevant 
information,  the  informed  consent 
should  explicitly  state  this  fact  and 
should  indicate  the  risks  that  cannot  be 
ruled  out. 

16.  The  agency  stated  in  the  preamble 
to  the  proposed  rule  (62  F"^  49946  at 
49950)  that  when  the  teratogenic  effects 
of  a  drug  are  well  established,  the 
agency,  sponsor,  or  IRB  may  require  the 
use  of  contraception  to  prevent 
pregnancy  in  sexually  active  individuals 
with  reproductive  potential.  One 
comment  noted  this  statement  and 
suggested  that  the  regulation  clearly 
state  that  all  women  in  all  clinical  trials 
have  the  right  to  be  fully  informed  and 
to  balance  the  risks  and  benefits  of 
participation. 

In  most  circumstances,  a  study 
protoccjl  does  not  need  to  require 
specific  contraceptive  approaches.  In 
accordance  with  good  medical  practice, 
it  is  expected  that  volunteers  in  clinical 
trials  will  take  appropriate  precautions 
against  becoming  pregnant.  The  agency, 
sponsor,  or  IRB  may  require  that  a 
protocol  provide  for  instructions  to  the 
volunteer  about  effective  measures  to 
avoid  pregnancy.  Other  appropriate 
precautions  include  efforts  to  ensure 
that  a  woman  volunteer  is  not  pregnant 
at  the  time  a  trial  begins,  such  as 
pregnancy  testing  to  detect  the  beta 
subunit  of  the  human  chorionic 
gonadotropin  molecule.  Pregnancy 
testing  may  need  to  continue  during  the 
trial  and  after  the  drug  administration 
portion  of  the  trial  has  ended,  based  on 
the  half-life  of  the  drug  under  study  and 
other  considerations.  Contraceptive 
counseling  by  a  qualified  health  care 
provider  should  be  offered  and  provided 
to  trial  participants  with  a  focus  on  the 
use  of  highly  effective  contraception, 
allowing  for  abstinence  if  a  woman  has 
successfully  used  that  as  her  chosen 
method  of  birth  control.  Although 
women  retain  control  over  their 
reproductive  decisions,  women  and  the 
investigator  should  consider  together 
the  benefits  and  risks  of  participation, 
including  the  risks  resulting  from  an 
inability  to  maintain  adequate 
contraception.  In  some  cases,  notably 
where  a  drug  is  clearly  teratogenic,  a 
protocol  may  need  to  require  specific 
approaches  to  contraception. 

17.  One  comment  stated  that  sponsors 
must  retain  the  right  to  exclude  women 
of  childbearing  age  from  clinical  trials 
involving  compounds  with  the  potential 
for  teratogenic  effects,  unless  Congress 
enacts  meaningful  protection  against 
liability.  The  comment  based  its 
concern  on  the  potential  liability  of 
sponsors  for  any  adverse  effect  on  the 
offspring  of  study  participants.  The 
comment  noted  that  many  States  permit 


a  child  adversely  affected  by  a  parent's 
medical  decision,  who  has  reached  the 
age  of  majority,  to  sue  for  injuries 
alleged  to  have  been  caused  by  the  drug. 
The  comment  also  noted  that,  in  some 
States,  a  parent  s  consent  based  on 
information  in  an  FDA-approved 
warning  does  not  preclude  lawsuits  by 
adult  children. 

FDA  recognizes  that,  in  some  States, 
a  child  who  has  reached  the  age  of 
majority  or  spouse  may  have  the  right  to 
sue  for  injuries  caused  by  a  parent's 
medical  decision  to  use  a  drug.  To 
succeed  in  such  a  lawsuit,  the  child  or 
spouse  must  show,  among  other  things, 
that  warnings  about  the  use  of  the  drug 
were  inadequate  or  that  consent  was  not 
fully  informed. 

FIDA  also  recognizes  that,  in  some 
States,  parental  consent  based  on  FDA- 
approved  warnings  for  marketed  drugs 
might  not  preclude  a  child  from  filing 
a  lawsuit.  In  States  permitting  such 
lawsuits,  the  courts  have  described  FDA 
standards  for  such  warnings  as 
minimum  requirements  for  disclosing 
risk  information.  Because  manufacturers 
and  sponsors  have  the  ultimate 
responsibility  to  provide  risk 
information  to  FDA  as  well  as  to 
consumers,  in  some  States.  FDA 
approval  of  warning  statements  for 
marketed  drugs  is  evidence  of  the 
Weirning's  adequacy  but  is  not 
dispositive.  These  cases  suggest  that  a 
warning  might  be  inadequate  when  a 
sponsor  or  manufacturer  obscures  or 
withholds  risk  information  from  FDA. 
or  delays  submission  of  supplemental 
risk  information  obtained  after  the 
product  was  approved. 

The  sponsor  or  investigator,  with  IRB 
oversight,  is  responsible  for  providing 
risk  information  to  subjects  and 
obtaining  informed  consent  from  them. 
(See  §312.50  and  21  CFR 
312.53(c)(l)(vi)(£fl;  part  50  (21  CFR  part 
50)  and  part  56.)  Few  liability  cases 
have  been  reported  involving  injuries 
from  experimental  drugs  and  even  fewer 
involving  such  injuries  to  offspring.  In 
those  cases  involving  injuries  to  the 
offspring  of  mothers  who  ingested 
experimental  drugs,  the  inadequacy  of 
warnings,  or  the  lack  of  informed 
consent,  was  an  essential  element  of  the 
lawsuit.  (See  Craft  v.  VanderbUt 
University.  940  F.  Supp.  1185  (M.D. 
Tenn.  1996);  Wetherill  v.  iversitv  of 
Chicago.  570  F.  Supp.  1124  (N.D.  III. 
1983);  Mink  v.  University  of  Chicago. 
460  F.  Supp.  713  (N.D.  ill.  1978);  and 
Diazv.  Hillsborough  County  Hospital 
Authority,  165  F.R.D.  689  (M.D.  Fla. 
1996).)  Although  these  cases  involved 
research  subjects  who  were  pregnant 
women,  they  show  that  liability  can  be 
precluded  when  patients  are  informed 


adequately  about  a  study  and  its  risks. 
The  women  who  brought  these  lawsuits 
claimed  that  they  were  not  told  that 
research  was  being  conducted,  much 
less  asked  for  informed  consent.  The 
present  rule  is  firmly  grounded  on 
informed  consent  and  a  fully  informed 
patient. 

The  agency  has  found  no  reported 
case  in  which  a  sponsor  or  manufacturer 
of  a  drug  was  held  liable  when  warnings 
were  found  to  be  adequate  or  the 
consent  to  be  informed.  In  all  of  the 
strict  liability  cases  involving  marketed 
drug  products,  the  adequacy  of  the 
warnings  remains  an  essential  element 
for  avoiding  liability.  In  determining  the 
adequacy  of  a  warning  for  prescription 
drug  products,  the  standard  generally 
applied  is  the  drug  maker's  actual  or 
constructive  knowledge  of  the  risk  at  the 
time  the  product  was  sold  or 
distributed. 

Considering  all  the  relevant  cases,  the 
comment's  concern  about  liability  for 
injuries  to  offspring  of  study 
participants  appears  overstated.  If 
anything,  these  cases  show  that  the  risk 
of  liability  for  injuries  to  offspring 
resulting  from  their  mother's  ingestion 
of  an  experimental  drug  is  remote. 
Sponsors  and  manufacturers  can 
generally  avoid  liability  by  providing 
adequate  warnings  and  obtaining  fully 
informed  consent. 

This  final  rule  applies  to  one  narrow 
category  of  beneficial  drugs,  that  is, 
experimental  drugs  being  studied  for 
their  safety  and  effectiveness  in  treating 
life-threatening  diseases  or  conditions. 
The  rule  also  reduces  the  exposure  to 
liability  lawsuits  by  applying  only  to 
studies  that  seek  subjects  who  are 
suffering  from  the  life-threatening 
disease  or  condition  at  issue.  The  risk  of 
liability  is  further  minimized  when  the 
sponsor  uses  informed  consent  with 
careful  study  design,  pregnancy 
screening  techniques,  and  counseling 
about  contraception  and  abstinence. 

18.  One  comment  expressed  concern 
that  informed  consent  alone  may  not  be 
adequate  to  reduce  the  risk  of  injury  to 
a  participant  and,  thus,  the  risk  of 
liability  to  a  sponsor.  Specifically,  the 
comment  states  that,  in  many  situations, 
the  full  nature  and  extent  of  any 
potential  reproductive  toxicity  may  not 
be  sufficiently  characterized  at  the  time 
of  desired  access  to  a  given 
investigational  therapy  to  allow  IRB's, 
investigators,  or  potential  study  subjects 
to  make  a  complete  determination  of 
any  potential  risk.  To  provide  patients 
with  complete  risk  and  benefit 
information  for  certain  developmental 
compounds  or  studies,  consent  forms 
would  have  to  be  worded  in  a  way  that 
could  effectively  discourage 


participation  in  these  trials  by  the  very- 
population  intended  to  benefit  from  the 
proposed  regulation. 

AJi  inherent  danger  in  the  use  of  ever\' 
experimental  drug  is  that  unknown 
safety  risks  may  exist  for  human 
research  subjects.  The  purpose  of 
informed  consent  is  to  provide  research 
volunteers  with  sufficient  information 
to  determine  for  themselves  whether  the 
risks  are  justified.  Informed  consent 
regulations  require  a  sponsor,  when 
appropriate,  to  describe  the  reasonably 
foreseeable  risks,  and  currently 
unforeseeable  risks,  to  the  participant  or 
to  an  embryo  or  fetus  in  the  event  the 
participant  should  become  pregnant 
during  the  study  (§  50.26(b)(1)).  That  the 
disclosure  of  complete  risk  and  benefit 
information  might  discourage 
participation  is  not  a  reason  to  withhold 
information  or  to  preempt  the 
opportunity  to  participate  in  a  study.  On 
the  contrary',  disclosure  serves  the 
interests  of  self-determination  regarding 
a  person's  decision  to  participate  in 
medical  research  and  ensures  informed 
decisionmaking  as  to  whether  the  risks 
are  indeed  outweighed  by  the  benefits. 

19.  One  comment  stated  that 
exceptional  circumstances  may  exist 
where  the  potential  risk  of  the  drug  to 
the  participant  outweighs  the  potential 
benefit.  As  an  example,  the  comment 
indicated  that  it  may  not  be  advisable  to 
include  treatment-naive  human 
immunodeficiency  virus  (HrV^-infected 
women  with  reproductive  potential  in 
clinical  trials  for  a  drug  that  has  a  high 
(or  undetermined)  risk  to  a  fetus  if  there 
are  other  effective  and  safe  agents  in  the 
same  class  available  for  use  in  these 
women. 

HIV-infected  women  who  are 
treatment-naive  should  not  be  excluded 
from  participating  in  clinical  trials 
solely  because  of  their  reproductive 
potential.  HIV-infected  women  should 
have  a  choice,  as  should  HIV-infected 
men.  of  enrolling  in  clinical  trials,  as 
long  as  there  is  a  proper  informed 
consent  process  that  acknowledges  the 
availability  of  safe  and  effective 
treatment  options  and,  if  the  potential 
participants  are  sexually  active, 
abstinence  or  contraception  is  used. 
After  sponsor.  FDA.  and  local  IRB 
decisions  on  the  protocol,  the  ultimate 
risk-benefit  analysis  in  such 
circumstances  is  best  left  to  the  patient 
and  the  physician. 

D.  Increased  Costs 

20.  Two  comments  supported  the 
agency's  position  that  the  societal 
benefits  outweigh  the  increased  costs 
associated  with  the  participation  of 
women  with  reproductive  potential  who 
have  a  life-threatening  disease  in 
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clinical  trial.s.  Both  cDmmonts 
specifically  highlighted  the  advantage  of 
obtaining  genderspecific  data  in  this 
population. 

Based  on  the  analysis  of  economic 
impacts  de.scribed  in  the  proposed  rule, 
the  agency  believes  that  the  stKrietal 
benefits  outweigh  the  potential  minimal 
additional  costs  b»K;ause  a  considerable 
patient  population  (i.e.,  women  with 
reproductive  potential  who  have  a  life- 
threatening  disease  or  condition)  i:ould 
receive  a  potentially  beneficial  new 
therapy  («2  FR  4994fi  at  499.'53) 

E.  Thf  L  'se  of  a  Clinical  Hold 

21.  The  agency  received  divergent 
comments  about  the  use  of  a  clinical 
hold  to  achieve  the  objecitives  of  the 
proposal   One  comment  stated  a  belief 
that  it  is  appropriate  for  FDA  to  use  its 
ability  to  plac:e  a  clinical  trial  on  hold 
if  the  sponsor  ex(  hides  women  for 
inappropriate  reasons.  However, 
another  i;omment  asserted  that  the  use 
of  a  clinical  hold  in  these  ciri  umstances 
is  not  i:onsistent  with  the  original  intent 
of  the  clinical  hold  regulations  and 
turns  a  clinical  hold  into  a  punitive 
measure 

A  c:linical  hold  is  an  order  thai  FDA 
may  issue  to  a  sponsor  to  delay  a 
proposed  clinical  investigation  or  to 
suspend  an  ongoing  investigation  for  the 
development  of  a  new  drug  or  biological 
product  (§312  42)  The  agency  has 
determined  that  it  is  appropriate  to 
impose  a  clinical  hold  on  an 
investigation  that  t:ategoricallv  e.xcludes 
women  or  men  with  reproductive 
potential  who  have  a  life-threatening 
disease  or  cimdition. 

The  imposition  of  a  clinical  hold 
under  these  amendments  to  1*312.42  is 
not  punitive.  The  aim  of  these 
amendments  is  to  ensure  that  women 
with  reproductive  potential  who  have  a 
life-threatening  disease  or  condition  are 
not  categorically  excluded  from 
participation  in  clinical  trials.  The 
rationale  for  this  action,  as  discussed  in 
the  preamble  to  the  proposed  rule  (b2 
FR  49946  at  49949  through  499.51).  is 
based  on  four  factors:  (1)  FDA  is 
committed  to  expanding  access  to  and 
accelerating  approval  of  new  therapies 
for  life-threatening  diseases  and 
ctmditions;  (2)  important  ethical 
principles  underlie  the  belief  that 
neither  gender  should  be  excluded  from 
early  clinical  trials  involving  a  life- 
threatening  disease  or  condition  b(K;ause 
of  reproductive  potential;  (.3)  the 
mechanisms  are  in  plac^^  or  are 
available,  to  protect  individuals  who 
participate  in  clinical  trials  from 
potential  risks;  and  (4)  FDA  is 
committed  to  expanding  the  colletrtion 
of  gender-specific  data  on  investigative 


therapies,  especially  for  those 
populations  who  ultimately  will  be 
using  the  therapies.  Furthermore.  FDA 
intends  to  issue  a  clinical  hold  order  as 
a  last  resort,  only  after  the  review- 
division's  attempt  to  discuss  and 
satisfactorily  resolve  the  matter  with  the 
sponsor  (§  312.42(c)).  As  explained  in 
Center  for  Drug  Evaluation  and  Research 
(C;DER)  internal  policy  statements. 
CDER  experience  is  that  most  potential 
holds  can  be  avoided  through  such 
discussion  (CDER  Manual  of  Policy  and 
Procedure  (MAPP)  6030. 1 ) 

In  the  pn»amble  to  the  proposed  rule 
(62  FR  49946  at  49951).  FDA  discus.sed 
its  legal  authority  to  issue  this  rule 
under  sef:tion  50.S(i)  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (the  act) 
(21  IJ.,S.C.  35.'>(i)).  Since  publication  of 
the  proposed  nile.  on  November  21. 
1997.  the  President  signed  into  law  the 
Food  and  Drug  Administration 
Modernization  Act  of  1997  (the 
Modernizati(m  Act)  (Publi(  I-aw  105- 
1 15).  .Section  1 17  of  the  Modemizaticm 
.•\ct  amends  section  505(i)  of  the  act  to 
include  specific  provisions  authorizing 
the  imposition  of  a  clinical  hold  on  an 
investigation  if  "the  drug  involved 
represents  an  unreascmable  risk  to  the 
safety  of  the  persons  who  are  the 
subjetis  of  the  clinical  investigation 
*    *    *  or  *    *    *  for  such  other  reasons 
as  the  Sec:retar\'  mav  by  regulation 
establish"  (section  505(i)(3)(B)  of  the 
act).  The  Modernization  Act  makes 
explicit  the  ageni:y's  authority  to  issue 
r«}gulations  for  the  imposition  of  a 
clinical  hold  for  reasons  other  than 
unreasonable  risks  to  the  safety  of  the 
subjects  involved  in  the  investigation. 

22.  One  comment  noted  a  distinction 
between  a  clinical  hold  imposed  for  a 
regulatory  purpose  (e.g.,  because  a 
sponsor  has  not  made  adequate 
provision  for  the  inclusion  of  women 
with  reproductive  potential  in  a  clinical 
trial)  and  one  imposed  due  to  safety 
concerns.  The  comment  suggested  that 
the  agency  establish  a  new  .set  of 
regulations  for  this  "regulator)'  clinical 
hold."  rather  than  provide  for  it  in  the 
already-established  clinical  hold 
regulations. 

FDA's  regulations  governing  IND's  are 
located  in  part  312  (21  CFR  part  312), 
and  the  agency's  clinical  hold 
regulations  are  in  §312.42.  FDA 
declines  the  suggestion  to  create  a  new- 
set  of  regulations  to  accommodate  these 
amendments  because  this  change  would 
serv-e  no  purpose  and  would  be 
confusing,  placing  bases  for  clinical 
holds  in  two  locations  although  the 
procedures  for  holds  in  both  cases  are 
identical  Furthermore,  since  President 
Clinton  issued  the  "Regulaton,- 
Reinvention  Initiative  "  memorandum 


on  March  4.  1995.  FDA  has  sought  to 
consolidate  its  regulations  and  to 
eliminate  duplicative  ones.  The  creation 
of  a  new  set  of  clinical  hold  regulations 
would  be  contrary'  to  the  objectives  of 
regulator,'  reinvention. 

23.  One  comment  proposed 
safeguards  to  protect  the  interests  of 
subjects  already  participating  in  a 
clinical  trial  and  to  ensure  that  a  clinical 
hold  is  used  only  as  a  last  resort.  The 
comment  proposed  the  following 
safeguards:  (1)  A  limitation  of  the  rule 
to  those  clinical  trials  that  are  intended 
to  demonstrate  effectiveness  and  (2) 
procedures  to  ensure  a  dialogue 
between  the  sponsor  and  the  agency  to 
help  avoid  the  imposition  of  the  clinical 
hold.  The  comment  recommended  that 
when  a  clinical  hold  is  issued  for 
inadequate  participation  of  w-omen  in 
the  trial,  procedural  safeguards  should 
include:  (1 )  The  concurrence  of  the 
Center  Director  after  personal 
consultation  between  the  Division 
Director  and  the  sponsor:  (2) 
communication  of  the  reason  for  the 
hold  to  the  sponsor  in  w-riting  within  10 
days  of  the  imposition  of  a  clinical  hold; 
and  (3)  review  by  the  Clinical  Hold 
Review  Committee  at  the  first  meeting 
following  the  hold. 

The  comment  states  that  under  this 
rule,  a  clinical  hold  may  be  issued  for 
inadequate  participation  of  women  in  a 
clinical  trial.  This  statement  erroneously 
implies  that  the  rule  imposes 
requirements  to  enroll  or  recruit  a 
specific  number  of  women  in  trials.  To 
the  contrarv',  the  rule  prohibits  the 
exclusion  of  women  with  reproductive 
potential  but  does  not  require  a  quota  or 
specific  number  of  women  for  any  trial. 

The  agency  declines  the  suggestion  to 
limit  the  scope  of  the  rule  to  those 
clinical  trials  that  are  intended  to 
demonstrate  effectiveness.  As  explained 
in  the  preamble  to  the  proposed  rule  (62 
FR  49946  at  49949),  many  early  clinical 
studies  involving  life-threatening 
diseases  offer  the  potential  for 
therapeutic  benefit,  especially  when 
participation  in  an  early  clinical  study 
is  a  prerequisite  for  enrollment  in  later 
studies.  FDA  has  concluded  that  all 
trials  involving  patients  with  life- 
threatening  diseases  and  conditions 
should,  for  purposes  of  this  rule,  be 
considered  to  have  therapeutic 
potential.  This  rule,  therefore,  applies  to 
studies  in  any  phase  of  a  clinical 
investigation  that  enroll  participants 
with  a  life-threatening  disease  or 
condition. 

The  agency's  clinical  hold  regulations 
provide  a  process  for  discussion 
between  a  sponsor  and  FDA  about 
deficiencies  in  an  investigation  to 
ensure  that  a  clinical  hold  is  imposed  as 


a  measure  of  last  resort.  Whenever  FDA 
concludes  that  a  deficiency  exists  in  a 
clinical  investigation  that  may  be 
grounds  for  the  imposition  of  a  clinical 
hold,  FDA  will,  unless  patients  are 
exposed  to  immediate  and  serious  risk, 
attempt  to  discuss  and  satisfactorily 
resolve  the  matter  with  the  sponsor 
before  issuing  the  clinical  hold  order 
(§  312.42(c)). 

Under  FDA  regulations,  the  Division 
Director  that  is  responsible  for 
reviewing  the  application  for  the 
underlying  drug  product  has  the 
authority  to  determine  whether  to 
impose  a  clinical  hold  (§  312.42(d)).  The 
agency  does  not  find  that  conciurence 
by  the  Center  Director  is  necessary  to 
ensure  that  a  clinical  hold  is  imposed 
only  as  a  last  resort  because,  as 
discussed  above,  the  agency's 
regulations  and  internal  procedures 
already  provide  for  discussion  between 
the  sponsor  and  the  agency  concerning 
the  need  for  the  clinical  hold.  Division 
directors  in  CDER  and  the  Center  for 
Biologies  Evaluation  and  Research 
(CBER)  have  the  authority  to  ensure  that 
agency  personnel  follow  these 
regulations  and  procedures. 

FDA  regulations  state  that  the  agency 
will  communicate  to  the  sponsor  in 
writing  the  reasons  for  a  clinical  hold  as 
soon  as  possible,  and  no  more  than  30 
days  after  imposing  the  hold 
(§  312.42(d)).  A  clinical  hold  is  usually 
imposed  only  after  discussion  between 
FDA  and  a  sponsor.  Because  the 
Division  Director,  or  designee,  generally 
provides  a  brief  explanation  of  the 
reasons  for  the  hold  by  telephone  at  the 
time  the  clinical  hold  is  ordered,  the 
agency  finds  it  unnecessary  to  shorten 
the  30-day  requirement  for  a  wrritten 
explanation. 

CDER  and  CBER  have  established 
committees  to  review  clinical  holds  and 
promote  consistency  throughout  the 
Centers  in  issuing  clinical  holds.  Under 
CDER  policy,  the  CDER  Clinical  Holds 
Peer  Review  Conunittee  meets  quarterly 
to  review  all  commercial  IND  clinical 
holds  issued  during  the  previous  quarter 
(CDER  MAPP  6030.1).  The  CBER 
Clinical  Hold  Oversight  Committee 
reviews  selected  clinical  holds  that  have 
been  issued.  The  procedures  for  these 
committees  will  apply  to  clinical  holds 
imposed  by  CDER  or  CBER  under  this 
rule. 

24.  Two  comments  indicated  that  this 
use  of  a  clinical  hold  is  not  the  optimd 
mechanism  to  achieve  the  agency's 
objectives  and  may  threaten  other 
agency  goals  (e.g.,  expediting  the 
development  of  innovative  therapies  to 
treat  life-threatening  diseases  and 
conditions  in  both  men  and  women). 
One  comment  further  noted  that  the  best 


way  to  ensure  that  women  and  men  of 
reproductive  potential  are  able  to 
participate  in  clinical  trials  is  to  address 
the  issue  during  the  development  of  the 
protocol  for  the  trial  early  in  the  IND 
process.  The  comment  recommended 
that  a  plan  be  developed  in  the  IND 
process  for  including  women  of 
reproductive  potential  in  clinical 
studies  or  articulating  a  clear  rationale 
for  their  exclusion.  The  sponsor  and  the 
agency  should  agree  on  the  plan  as  part 
of  the  IND  with  compliance  tied  to  the 
plan  and  progress  reported  in  routine 
aimual  reports  to  the  IND. 

Although  developing  data  bases  that 
include  both  men  and  women  is  an 
important  goal,  this  rule  does  not 
address  the  content  of  an  NDA  or 
biologies  license  application  (BLA)  data 
set.  Rather,  this  rule  seeks  to  prevent 
exclusions  of  people  suffering  from  life- 
threatening  conditions  or  diseases  from 
participation  in  trials  based  on 
reproductive  potential. 

Overall  protocol  development  is 
addressed  under  several  regulatory 
programs  for  the  development  and 
review  of  products  that  are  intended  to 
treat  life-threatening  diseases  or 
conditions.  The  agency  recognizes  that 
agreement  between  a  sponsor  and  FDA 
on  a  protocol  for  a  clinical  trial  is  an 
important  step  towards  ensuring  that 
women  with  reproductive  potential  who 
have  a  life-threatening  disease  or 
condition  are  not  excluded  from  the 
clinical  trial.  Under  the  agency's 
regulations  at  §§  312.80  through  312.88, 
sponsors  are  encouraged  to  work  with 
the  agency  during  the  development  of 
drugs  intended  to  treat  life-threatening 
and  severely  debilitating  illnesses. 
Sponsors  may  ask  to  meet  with  FDA 
early  in  the  drug  development  process 
to  review  and  reach  agreement  on  the 
design  of  necessary  preclinical  and 
clinical  studies  (§312.82).  Such 
meetings  may  take  place  prior  to  the 
submission  of  the  IND  or  at  the  end  of 
phase  1.  Furthermore,  under  section  112 
of  the  Modernization  Act„the  agency 
has  developed  procedures  to  facilitate 
the  development  and  expedite  the 
review  of  products  that  are  intended  to 
treat  serious  or  life-threatening 
conditions  and  demonstrate  the 
potential  to  address  an  unmet  medical 
need.  Such  procedures,  described  in  the 
FDA  guidance  entitled  "Fast  Track  Drug 
Development  Programs — Designation, 
Development,  and  Application  Review" 
(October  1998),  encourage  appropriately 
timed  meetings  and  regular  contact 
between  sponsors  and  FDA. 

Section  119(a)  of  the  Modernization 
Act  directs  FDA  to  work  towards,  and 
achieve,  agreement  with  sponsors  and 
applicants  on  the  design  and  size  of 


clinical  trials  intended  to  form  the 
primary  basis  of  an  effectiveness  claim 
in  an  NDA  or  BLA.  In  conjxmction  with 
the  reauthorization  of  the  Prescription 
Drug  User  Fee  Act  in  November  1997. 
FDA  agreed  to  specific  performance 
goals  for  the  management  of  activities 
associated  with  the  development  and 
approval  of  products  in  human  drug 
applications  that  are  defined  in  section 
735(1)  of  the  act  (21  U.S.C.  379g(l)). 
Under  the  goals,  FDA  will,  upon  request 
by  a  sponsor,  evaluate  certain  protocols 
and  issues  relating  to  the  protocols  to 
assess  whether  their  design  is  adequate 
to  meet  scientific  and  regulatory 
requirements  identified  by  the  sponsor. 
One  type  of  protocol  that  is  eligible  for 
this  special  protocol  assessment  is  a 
clinical  protocol  for  a  phase  3  trial 
whose  data  will  form  die  primary'  basis 
for  an  efficacy  claim.  Section  119(a)  of 
the  Modernization  Act  and  the 
performance  goals  recognize  the 
importance  of  early  agency  review  and 
agreement  with  sponsors  regarding 
protocols  for  clinical  trials. 

Sponsors  are  required  to  submit 
information  regarding  the  progress  of 
IND's  in  their  annual  reports  to  the 
agency  (§  312.33).  Any  specific 
information  regarding  a  clinical  protocol 
agreement  should  be  included  in  the 
annual  report.  Fiuthermore.  sponsors  of 
clinical  studies  for  drug  and  biologic 
products  are  now  required  to  tabulate  in 
annual  reports  the  numbers  of  subjects 
eiuoUed  in  the  trial,  specifying  gender 
and  other  demographic  subgroups 
(§312.33)  (see  63  FR  6854). 

F.  International  Issues 

25.  FDA  received  two  comments 
concerning  the  effect  of  the  regulation 
on  international  drug  development.  One 
comment  questioned  how  the  regulation 
will  affect  compliance  with  the 
International  Conference  on 
Harmonization  of  Technical 
Requirements  for  Registration  of 
Pharmaceuticals  for  Human  Use  (ICH) 
"Draft  Guideline  on  the  Timing  of 
Nonclinical  Studies  for  the  Conduct  of 
Human  Clinical  Trials  for 
Pharmaceuticals."  The  comment  stated 
that  the  impact  of  the  rule  on  global 
drug  development  remains  unclear  and 
questioned  whether  data  collected  from 
trials  conducted  under  the  rule  would 
be  acceptable  to  the  regulatory-  agencies 
in  Europe  or  Japan.  Another  comment 
raised  the  possibility  of  regulator)' 
difficulties  in  including  women  of 
reproductive  potential  in  some  early 
studies  when  those  studies  are  subject 
to  regulation  by  agencies  in  other 
countries.  The  comment  urged  FDA  to 
consider  the  effects  of  the  proposed  rule 
on  multicountr\'  studies. 
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The  final  rule  is  consistent  with  ICH 
initiatives.  In  July  1997,  FDA  issued  a 
final  ICH  guidance  entitled  "M3 
Nonclinical  Safety  Studies  for  the 
Conduct  of  Human  Clinical  Trials  for 
Pharmaceuticals"  (ICH  M3  guidance) 
(published  in  62  FR  62922,  Ni)vnmber 
25.1997).  The  ICH  M3  guidance,  which 
supersedes  the  draft  guideline  cited  in 
the  comment,  notes  that  there  are 
regional  differences  in  the  timing  of 
reproductive  toxicity  studies  to  support 
the  inclusion  of  women  with 
reproductive  potential  in  clinical  trials 
for  all  pharmaceuticals.  As  described  in 
the  ICH  M3  guidance,  women  with 
reproductive  potential  may  be  included 
in  early,  carefully  monitored  studies  in 
the  United  States  without  reproduction 
toxicity  studies  provided  appropriate 
precautions  are  taken  to  minimize  risk. 
Such  precautions  include  pregnancy 
testing,  use  of  a  highly  effective  method 
of  birth  control,  and  entry  after  a 
confirmed  menstrual  period.  Ccintinued 
testing  and  monitoring  during  the  trial 
should  be  sufficient  to  ensure 
compliance  with  the  measures  for 
avoiding  pregnancy  during  the  period  of 
drug  exposure  (which  may  exceed  the 
length  of  the  study).  To  support  this 
approach,  informed  consent  should 
include  any  known  pertinent 
information  related  to  reproductive 
toxicity,  such  as  a  general  assessment  of 
potential  toxicity  of  pharmaceuticals 
with  related  structures  or 
pharmacological  effects.  If  no  relevant 
information  is  available,  the  informed 
consent  should  clearly  note  the 
potential  for  risk  (ICH  M3  guidance,  p 
7). 

In  multicountry  studies,  provided  that 
there  is  not  a  categorical  extilusion 
based  cm  reproductive  potential  in  the 
United  States.  FDA  does  not  intend  to 
impose  a  hold  for  such  exclusions  on 
studies  in  foreign  sites.  Foreign  data 
with  such  exclusions  may  be  submitted 
to  the  agencv 

G.  HIV/ Acquired  Immune  Deficiencv 
Syndrome  I  AIDS) 

26.  One  comment  discussed  the 
Center  for  Disease  C:(mtrors  reports  of  a 
steady  de<:line  in  AIDS  incidence  and 
mortality  rates  in  the  United  States 
since  1993  and  highlighted  the 
disparities  related  to  women  The 
comment  noted  that  the  number  of  AIDS 
deaths  in  1996  de«;lined  among  all 
racial/ethnic  groups  but  increased  3 
percent  among  women  and  among  those 
who  acquired  the  infection  through 
heterosexual  contact  The  comment 
emphasized  the  treatment  and 
prevention  challenges  affecting  HIV- 
infected  women,  highlighted  the  need 
for  gender-specific  data,  and  advocated 


the  enrollment  of  women  in  clinical 
trials  in  numbers  equivalent  to  the 
prevalence  of  women  with  AIDS  in 
America. 

As  discussed  in  the  preamble  to  the 
proposed  rule  (62  FR  49946  at  49950 
and  49951).  FDA  is  committed  to 
expanding  the  collection  of  gender- 
specific  data  on  investigative  therapies, 
especially  for  those  populations  who  are 
likely  to  use  an  investigational  agent 
once  it  is  marketed.  Because  many  of 
the  women  who  are  affected  by  HIV  and 
AIDS  are  women  with  reproductive 
potential,  this  rule  will  prevent  their 
e.xclusion  from  participation  in  clinical 
trials  for  such  diseases  solely  because  of 
a  perceived  risk  or  potential  risk  of 
reproductive  or  developmental  toxicity. 

The  Division  of  Antiviral  Drug 
Products  in  CDER  and  other 
components  in  CDER  and  CBER  that 
review  HIV/AIDS-related  products 
encourage  sponsors  to  include  women 
of  all  age  groups  early  in  the  drug 
development  process  and  support  the 
concept  of  allowing  each  eligible  female 
participant  to  make  her  own  informed 
decision  regarding  the  risks  and  benefits 
of  participating  in  a  trial. 

The  comment  suggested  that  women 
be  enrolled  in  clinical  trials  for  AIDS 
therapies  in  numbers  ♦equivalent  to  the 
pnjvalence  of  women  with  AIDS  in 
America.  The  comment  is  outside  the 
scope  of  this  rule.  The  rule  does  not 
require  that  particular  numbers  of 
women  be  enrolled  in  trials  for 
investigational  therapies.  The  rule  only 
prohibits  the  exclusion  of  women  with 
reproductive  potential  from  eligibility 
for  a  clinical  trial. 

27.  One  comment  indicated  that  the 
proposal  is  a  broad-based  solution  to  a 
f(x:used  problem  that  the  agency  has 
identified  within  a  single  drug  class — 
antiviral  drugs 

Although  FDA  prepared  this  proposal 
largely  in  response  to  recommendations 
made  by  the  National  Task  Force  on 
AIDS  Drug  Development  and  the 
Presidential  Ajlvisory  Council  on  HIV/ 
AIDS,  the  recommendations  are 
applicable  to  all  life-threatening 
diseases  and  conditions,  and  the  agency 
has  concluded  that  this  problem  is  a 
general  (me.  Additionally,  when 
conducting  its  cost  analysis,  the  agency 
u.sed  a  protocol  data  base  that  included 
inftirmation  from  four  CDER  review 
divisions.  Of  the  43  protocols  involving 
life-threatening  diseases  or  conditions 
that  were  idtmtified  as  having  precluded 
the  opportunity  for  women  with 
reproductive  potential  to  participate  in 
trials.  28  percent  were  from  the  Division 
of  Antiviral  Drug  Products,  67  percent 
were  from  the  Division  of  Cardio-Renal 
Drug  Products,  and  the  remaining  5 


percent  were  from  the  Division  of 
Medical  Imaging.  Surgical,  and  Dental 
Drug  Products  and  the  Pilot  Drug 
Evaluation  Staff.  The  project  did  not 
include  representation  of  all  divisions 
in  CDER  and  CBER.  However,  it  was 
assumed  that  the  available  data  were 
representative  of  all  CDER  and  CBER 
review  divisions  regarding  the  exclusion 
of  women  with  reproductive  potential. 

rV.  Analysis  of  Impacts 

FDA  has  examined  the  impacts  of  the 
final  rule  under  Executive  Order  12866 
and  the  Regulatory  Flexibility  Act 
(Public  Law  96-354).  Executive  Order 
12866  directs  agencies  to  assess  all  costs 
and  benefits  or  available  regulatory 
alternatives  and.  when  regulation  is 
necessary,  to  select  regulatory- 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety, 
and  other  advantages).  Under  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
601-612).  unless  an  agency  certifies  that 
a  rule  will  not  have  a  significant 
economic  impact  on  small  entities,  the 
agency  must  analyze  regulatory  options 
that  would  minimize  the  impact  of  the 
rule  on  small  entities.  Title  II  of  the 
Unfunded  Mandates  Reform  Act  (Public 
Law  104-7)  (in  section  202)  requires 
that  agencies  prepare  an  assessment  of 
anticipated  costs  and  benefits  before 
proposing  any  rule  that  may  result  in  an 
expenditure  in  any  1  year  by  State, 
local,  and  tribal  governments,  in  the 
aggregate,  or  by  the  private  sector,  of 
$100  million  or  more  (adjusted  annually 
for  infiation). 

The  agency  has  reviewed  this  rule  and 
has  determined  that  it  is  consistent  with 
the  regulatory  philosophy  and 
principles  identified  in  Executive  Order 
12866,  and  in  these  two  statutes.  In 
addition,  the  final  rule  is  not  a 
significant  regulatory  action  as  defined 
by  the  Executive  Order  and  so  is  not 
subject  to  review  under  the  Executive 
Order.  With  respect  to  the  Regulatory 
Flexibility  Act,  the  agency  certifies  that 
the  rule  will  not  have  a  significant  effect 
on  a  substantial  number  or  small 
entities.  Because  the  final  rule  does  not 
impose  any  mandates  on  State,  local,  or 
tribal  governments,  or  the  private  sector 
that  will  result  in  a  1-year  expenditure 
of  $100  million  or  more,  FDA  is  not 
required  to  perform  a  cost-benefit 
analysis  under  the  Unfunded  Mandates 
Reform  Act. 

A.  Costs 

The  Costs  section  of  the  Analysis  of 
Impacts  in  the  proposed  rule  (62  FR 
49952)  remains  essentially  unchanged 
and  is  not  repeated  here.  However,  two 
items  require  additional  comment. 


None  of  the  cost  estimates  in  the 
proposed  rule  were  corrected  for  the 
incidence  of  pregnant  women  having 
diseases  under  study  (but  not  having 
been  included  in  the  studies).  Hence, 
the  cost  estimates  discussed  in  the 
proposed  rule  were  overstated.  The 
agency  believes  that  the  effect  of  this 
overstatement  is  relatively  insignificant. 

The  agency  is  aware  of  industry's 
concerns  about  liability  exposure 
as.sociated  with  the  inclusion  of  women 
with  reproductive  potential  in  clinical 
trials  and  the  potential  for  harm  to 
offspring.  Although  there  are  cases  of 
injury  to  offspring  of  mothers  who 
ingested  experimental  drugs,  the 
inadequacy  of  warnings  or  the  lack  of 
informed  consent  has  been  an  essential 
element  of  such  lawsuits.  The  agency  is 
not  aware  of  any  reported  case  in  which 
a  sponsor  of  an  investigational  drug  was 
held  liable  for  injuries  to  offspring  when 
the  sponsor  provided  adequate  warnings 
and  obtained  fully  informed  consent. 
Therefore,  the  agency  assumes  that  this 
rule  adds  nothing  to  current  liability 
costs  under  existing  law. 

B  Small  Entities 

The  analysis  in  the  proposed  rule 
identified  protocols  sponsored  by  small 
businesses.  The  largest  additional 
pregnancy  testing  cost  incurred  by  a 
small  business  in  the  reviewed 
protocols  under  the  rule  was  S990. 
Projected  across  all  CDER  and  CBER 
review  divisions  and  annualized,  FDA 
expects  no  more  than  9  protocol 
submissions  per  year  from  small 
businesses  that  might  incur  increased 
costs.  Few  small  firms  are  likely  to  be 
affected  in  any  given  year,  and  most  of 
these  firms  would  incur  no  significant 
additional  costs.  Therefore,  under  the 
Regulatory  Flexibility  Act.  the 
Commissioner  of  Food  and  Drugs 
certifies  that  this  rule  will  not  have  a 
significant  effect  on  a  substantial 
number  of  small  entities. 

V.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.30(hj  that  this  action  is  of  a  type 
that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

VI.  Paperwork  Reduction  Act  of  1995 

This  final  rule  contains  no  collections 
of  information.  Therefore,  clearance  by 
the  Office  of  Management  and  Budget 
under  the  Paperwork  Reduction  Act  of 
1995  is  not  required. 


VII.  Federalism 

FDA  has  analyzed  this  final  rule  in 
accordance  with  the  principles  set  forth 
in  Executive  Order  13132.  FDA  has 
determined  that  the  rule  does  not 
contain  policies  that  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  National 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Accordingly,  the 
agencv  has  concluded  that  the  rule  does 
not  contain  policies  that  have 
federalism  implications  as  defined  in 
the  order  and.  consequently,  a 
federalism  summary  impact  statement  is 
not  required. 

List  of  Subjects  in  21  CFR  Part  312 

Drugs.  Exports,  Imports. 
Investigations.  Labeling.  Medical 
research.  Reporting  and  recordkeeping 
requirements.  Safety. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act.  the  Public 
Health  Service  Act,  and  under  authority 
delegated  to  the  Commissioner  of  Food 
and  Drugs.  21  CFR  part  312  is  amended 
as  follows: 

PART  312— INVESTIGATIONAL  NEW 
DRUG  APPLICATION 

1.  The  authority  citation  for  21  CFR 
part  312  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321.  3:n,  3,il.  An2. 
3.53.  35."i.  371:  42  I'.S.C.  2fi2. 

2.  Section  312.42  is  amended  by 
adding  new  paragraph  (b)(l)(v)  and  by 
revising  paragraph  (b)(2)(i)  to  read  as 
follows: 

§  31 2.42    Clinical  holds  and  requests  for 
modification. 

«         «         *         *         * 

(b)*  *  * 

(1)*** 

(v)  The  IND  is  for  the  study  of  an 
investigational  drug  intended  to  treat  a 
life-threatening  disease  or  condition  that 
affects  both  genders,  and  men  or  women 
with  reproductive  potential  who  have 
the  disease  or  condition  being  studied 
are  excluded  from  eligibility  because  of 
a  risk  or  potential  risk  from  use  of  the 
investigational  drug  of  reproductive 
toxicity  (i.e.,  affecting  reproductive 
organs)  or  developmental  toxicity  (i.e., 
affecting  potential  offspring).  The 
phrase  "women  with  reproductive 
potential"  does  not  include  pregnant 
women.  For  pvirposes  of  this  paragraph, 
"life-threatening  illnesses  or  diseases" 
are  defined  as  "diseases  or  conditions 
where  the  likelihood  of  death  is  high 
unless  the  course  of  the  disease  is 
interrupted."  The  clinical  hold  would 


not  apply  under  this  paragraph  to 
clinical  studies  conducted: 

(A)  Under  special  circumstances,  such 
as  studies  pertinent  only  to  one  gender 
(e.g.,  studies  evaluating  the  excretion  of 
a  drug  in  semen  or  the  effects  on 
menstrual  function); 

(B)  Only  in  men  or  women,  as  long  as 
a  study  that  does  not  exclude  members 
of  the  other  gender  with  reproductive 
potential  is  being  conducted 
concurrently,  has  been  conducted,  or 
will  take  place  within  a  reasonable  time 
agreed  upon  by  the  agency:  or 

(C)  Only  in  subjects  who  do  not  suffer 
from  the  disease  or  condition  for  which 
the  drug  is  being  studied. 

(2)  *  *  * 

(i)  Any  of  the  conditions  in 
paragraphs  (b)(l)(i)  through  {bKl)(vl  of 
this  section  apply:  or 
***** 

Ddted;  Ma\  24.  2000. 
Jane  E.  Henney. 

Conimisstoner  of  Food  and  Drugs. 
Donna  ¥..  Shalala. 

.SV(TP/on-  uf  Health  and  Human  Senires. 
IFR  Do(    00-136r.4  Filed  .=i-31-00:  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  165 
[CG  D0 1-00-1331 
RIN2115-AA97 

Safety  Zone:  Fireworks  Display,  East 
River,  Wards  Island 

agency:  Coast  Guard.  DOT. 
ACTION:  Temporary  final  rule. 


summary:  The  Coast  Guard  i» 
establishing  a  temporary  safety  zone  for 
a  fireworks  display  located  on  the  East 
River.  New  York,  this  action  is 
necessary  to  provide  for  the  safety  of  life 
on  navigable  waters  during  the  event. 
This  action  is  intended  to  restrict  vessel 
traffic  in  a  portion  of  the  East  River. 
DATES:  This  rule  is  effective  from  8:30 
p.m.  (e.s.t.)  on  June  29.  2000  until  10 
p.m.  (e.s.t.)  on  June  30.  2000. 
ADDRESSES:  Comments  and  material 
received  from  the  public,  as  well  as 
documents  indicated  in  this  preamble  as 
being  available  in  the  docket,  are  part  of 
docket  (CGDOl-00-133)  and  are 
available  for  inspection  or  copying  at 
Coast  Guard  Activities  New  York.  212 
Coast  Guard  Drive,  room  205,  Staten 
Island.  New  York  10305.  between  8  a.m. 
and  3  p.m..  Monday  through  Friday, 
except  Federal  holidays.  The  telephone 
number  is  (718)  354-4012. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Lieut«nanf  M  Day.  Waterways 
Oversight  Branch,  Coa.st  tluard 
Activities  New  York  (718)  ;).54-4()12. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

Wo  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
regulation.  Under  5  U.S.C.  553(b)(H).  the 
Coast  Guard  finds  that  good  cause  exists 
for  not  publishing  an  NPRM.  Good 
cause  exists  for  not  publishing  an  NPRM 
due  to  the  following  reasons:  due  to  the 
date  the  Application  for  Approval  of 
Marine  Event  was  received,  there  was 
insufficient  time  to  draft  and  publish  an 
NPRM  and  still  publi.sh  the  final  rule 
with  more  than  .30  davs  before  its 
effective  date.  Any  delay  encountered  in 
this  regulation's  effective  date  would  be 
contrary  to  public  intere.st  since 
immediate  action  is  needed  to  close  the 
waterway  and  protect  the  maritime 
public  from  the  hazards  associated  with 
this  fireworks  displav  This  is  a  local 
event  with  minimal  impact  on  the 
waterway,  vessels  mav  still  transit 
through  the  East  River  during  the  event, 
the  zone  is  only  in  affect  for  1 '  •  hours 
and  vessels  can  he  given  permission  to 
transit  the  /one  except  for  about  4.'j 
minutes  during  this  time.  Additionaliv. 
vessels  would  not  be  precluded  from 
mooring  at  or  getting  underway  from 
commercial  or  recreational  piers  in  the 
vicinity  of  the  zone 

Background  and  Purpose 

The  Coast  Guard  has  received  an 

application  to  hold  a  fireworks  program 
on  the  waters  of  the  E.ist  River.  New 
York.  This  regulation  establishes  a 
safety  zone  in  all  waters  of  the  East 
River  within  a  l.SO-yard  radius  of  the 
fireworks  land  shoot  in  approximate 
position  40  46'5.S..S"  N  07.3  '.S.S'3,r  W 
(NAD  1983).  about  200  yards  northeast 
of  the  Triborough  Bridge  The  safety 
zone  is  in  effec:t  from  8:30  p  m.  (est) 
until  10  p.m   (est)  on  Thursday.  June 
29,  2000.  If  the  event  is  cancelled  due 
to  inclement  weather,  then  this  section 
is  effective  from  8:30  p  ni   (est)  until 
10  p  m.  (est)  on  Friday.  |une  .10,  2000 
The  safety  zone  prevents  vessels  from 
transiting  a  portion  of  the  East  River  and 
is  needed  to  protect  boaters  from  the 
hazards  associat«>d  with  fireworks 
launched  from  shore  in  the  area. 
Recreational  and  commercial  ve.ssel 
traffic  will  be  able  to  transit  through  the 
eastern  430  feet  of  the  lOHO-foot  wide 
East  River  during  the  event  This  safety 
zone  precludi's  the  waterway  users  from 
entering  only  the  safety  zone  itself. 
Public  notifications  will  be  made  prior 
to  the  event  via  the  Local  Notice  to 
Mariners. 


This  event  is  currently  regulated 
under  33  CFR  100.114  as  an  annually 
occurring  event  on  July  1st.  Due  to  the 
extensive  increase  of  marine  traffic  in 
the  Port  of  New  York/New  Jersey  due  to 
OPSAIL  2000  and  the  International 
Naval  Review  2000  the  sponsor  is 
changing  their  event  date  for  this  year. 

Regulatory  Evaluation 

This  final  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  as.sessment  of  potential  co.sts 
and  benefits  under  section  6(a)(3)  of  that 
Order  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  under 
that  Order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FT?  11040;  February  26,  1979).  The 
(^oast  Guard  expects  the  economic 
impact  of  this  final  rule  to  be  so 
minimal  that  a  full  Regulatory- 
Evaluation  under  paragraph  ioe  of  the 
regulatory  policies  and  procedures  of 
DOT  is  unnecessary.  This  finding  is 
based  on  the  minimal  time  that  vessels 
will  be  restricted  from  the  zone,  that 
vessels  may  still  transit  through  the  East 
River  during  the  event,  and  advance 
notifications  which  will  be  made. 

The  size  of  this  safety  zone  was 
determined  using  National  Fire 
Prot^^ction  Association  and  New  York 
City  Fire  Department  standards  for  4" 
mortars  fired  from  shore  combined  with 
the  Coast  Guard's  knowledge  of  tide  and 
current  conditions  in  the  area. 

Small  Entities 

Under  the  Regulatorv  Flexibility  Act 
(15  U  S.C.  601  et  sf'q).  the  Coast  Guard 
considered  whether  this  final  rule  will 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
■'.Small  entities  "  include  small 
businesses,  not-for-profit  organizations 
that  are  independently  owned  and 
operated  and  are  not  dominant  in  their 
fields,  and  governmental  jurisdictions 
with  populations  of  less  than  50.000 

For  reasons  discussed  in  the 
Regulatorv  Evaluation  above,  the  (^oast 
(Juard  certifies  under  section  605(b)  of 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
fiOl  ft  sctj  ]  that  this  final  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Collection  of  Information 

This  final  rule  does  not  provide  for  a 
collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  etseq). 

Federalism 

The  Coast  Guard  has  analyzed  this 
final  rule  under  the  principles  and 


criteria  contained  in  Executive  Order 
13132  and  has  determined  that  this  final 
rule  does  not  have  implications  for 
federalism  under  that  Order. 

Unfunded  Mandates 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  [Pub.  L. 
104^.  109  Stat.  481  requires  Federal 
agencies  to  assess  the  effects  of  certain 
regulatory  actions  on  State,  local,  and 
tribal  governments,  and  the  private 
sector.  UMRA  requires  a  written 
statement  of  economic  and  regulatory 
alternatives  for  rules  that  contain 
Federal  mandates.  A  Federal  mandate  is 
a  new  or  additional  enforceable  duty 
imposed  on  any  State,  local,  or  tribal 
government,  or  the  private  sector.  If  any 
Federal  mandate  causes  those  entities  to 
spend,  in  the  aggregate,  $100  million  or 
more  in  any  one  year,  the  UMRA 
analysis  is  required.  This  final  rule  does 
not  impose  Federal  mandates  on  any 
State,  local,  or  tribal  governments,  or  the 
private  sector. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  final  rule 
and  concluded  that  under  figure  2-1. 
paragraph  34(g).  of  Commandant 
Instruction  M16475.1C.  this  final  rule  is 
categorically  excluded  from  further 
environmental  documentation.  This  rule 
fits  paragraph  34(g)  as  it  establishes  a 
safety  zone.  A  "Categorical  Exclusion 
Determination"  is  available  in  the 
docket  for  inspection  or  copying  where 
indicated  under  ADDRESSES. 

List  of  Subjects  in  33  CFR  Pari  165 

Harbors.  Marine  Safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

Regulation 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165— [AMENDED] 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authority:  33  U  .S.C.  1231;  .SO  li.S.C.  191; 
t  I  CKK  1  0.5-l(x).  6  04-1,  »v04-H.  160.5;  49 
CFR  1  4f> 

2.  Add  temporary  §  165.T01-133  to 
read  as  follows: 

S  165.T01-133    Safety  Zone:  Fireworks 
Display,  East  River,  Wards  Island. 

(a)  Location.  The  following  area  is  a 
safety  zone:  All  waters  of  the  East  River 
within  a  150- yard  radius  of  the 
fireworks  land  shoot  in  approximate 
position  40'46'55,5''  N  073°55'33''  W 


(NAD  1983).  about  200  yards  northeast 
of  the  Triborough  Bridge. 

(b)  Effective  period.  This  section  is 
effective  from  8:30  p.m.  (e.s.t.)  until  10 
p.m.  (e.s.t.)  on  June  29,  2000.  If  the 
event  is  cancelled  due  to  inclement 
weather,  then  this  section  is  effective 
from  8:30  p.m.  (e.s.t.)  until  10  p.m. 
(e.s.t.)on  June  30,  2000. 

(c)  Regulations. 

(1)  The  general  regulations  contained 
in  33  CFR  165.23  apply. 

(2)  All  persons  and  vessels  shall 
comply  with  the  instructions  of  the 
Coast  Guard  Captain  of  the  Port  or  the 
designated  on-scene-patrol  personnel. 
These  personnel  comprise 
commissioned,  warrant,  and  petty 
officers  of  the  Coast  Guard. 

Upon  being  hailed  by  a  U.S.  Coast 
Guard  vessel  by  siren,  radio,  flashing 
light,  or  other  means,  the  operator  of  a 
vessel  shall  proceed  as  directed. 

Dated:  May  22.  2000. 
R.E,  Bennis. 

Captain.  I  '.S.  Coast  Guard.  Captain  of  the 

Port.  \'fw  York. 

|FR  D()( .  00-13811  Filed  .i-30-(K);  12:39  pm] 
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NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

36  CFR  Part  1260 
RIN  3095-AA67 

Records  Declassification 

agency:  National  Archives  and  Records 
Administration  (NARA). 
action:  Final  rule. 


SUMMARY:  This  rule  updates  NARA 
regulations  related  to  declassification  of 
national  security-classified  information 
in  records  transferred  to  NARA's  legal 
custody.  It  incorporates  changes 
resulting  from  Executive  Order  12958, 
Classified  National  Security 
Information,  including: 

Revising  the  timeline  for  systematic 
review  from  30  years  to  25  years; 

Redefining  declassification 
responsibilities  to  reflect  the  E.O,  12958 
requirement  for  agencies  to  maintain 
systematic  review  programs; 

Adding  requirements  for  agencies  that 
elect  to  review  their  accessioned  records 
at  NARA; 

Adding  requirements  for  loaning 
records  to  agencies  for  declassification 
review;  and  Revising  requirements  for 
reclassification  of  information  to  meet 
the  provisions  of  E.O.  12958: 

The  rule  affects  members  of  the  public 
who  file  mandatory  review  requests  and 
Federal  agencies. 


DATES:  This  rule  is  effective  July  1. 
2000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Allard  or  Shawn  Morton  at  301- 
713-7360. 

SUPPLEMENTARY  INFORMATION:  NARA 
published  a  notice  of  proposed 
rulemaking  on  February  17,  2000,  at  65 
FR  8077.  The  comment  period  ended  on 
April  17,  2000.  NARA  received 
comments  from  9  Federal  agencies  and 
1  professional  organization.  Of  the 
comments  from  the  Federal  agencies,  3 
concurred  with  the  proposed  rule.  5 
recommended  clarifications  or  changes 
and  1  offered  "no  comment." 

Following  is  a  summary  of  the 
comments  and  a  discussion  of  the 
changes  that  we  made  to  the  proposed 
rule  to  address  those  comments. 

Automatic  Declassification 

One  commenter  stated  that  we  should 
add  a  provision  to  account  for  the 
automatic  declassification  provisions  in 
section  3.4  of  Executive  Order  12958. 
Executive  Order  13142.  issued  on 
November  19.  1999,  amended  Executive 
Order  12958  section  3.4  to  delay  the 
application  of  automatic  declassification 
for  records  accessioned  into  NARA  until 
April  17.  2003.  We  have  made 
appropriate  reference  to  the  automatic 
declassification  requirements  in  the 
regulation. 

As  we  reviewed  §§  1260.20  and 
1260.40  to  incorporate  the  reference,  we 
further  clarified  these  sections  by 
removing  the  distinctions  between 
records  that  are  older  and  younger  than 
25  vears  to  focus  on  the  responsibilities 
for  declassifying  the  information. 

Restricted  Data  and  Formerly 
Restricted  Data 

One  Federal  agency  commented  that 
the  regulation  does  not  address 
declassification  responsibilities  for 
nuclear-related  information  classified  as 
Restricted  Data  and  Formerly  Restricted 
Data.  This  type  of  information  is 
classified  under  the  Atomic  Energy  Act 
of  1954,  as  amended,  and  is  exempt 
from  all  requirements  under  Executive 
Order  12958.  We  added  the  language 
suggested  by  the  commenter  as 
§  1260.28,  which  specifies  that  only 
designated  individuals  in  the 
Department  of  Energy  may  declassify 
records  containing  Restricted  Data,  and 
that  only  designated  officials  within  the 
Department  of  Defense  or  the 
Department  of  Energy  may  declassify 
Formerly  Restricted  Data. 

Mandatory  Review  Requests  for  White 
House  Originated  Information 

The  National  Secvirity  Council 
recommended  deleting  §  1260.62  which 


explains  how  agencies  should  handle 
mandatory  review  requests  for  White 
House  originated  materials  from  a  past 
administration  that  are  in  their  custody 
This  section  would  have  required 
agencies  to  forward  the  request,  copies 
of  the  requested  records,  and  a 
recommendation  to  grant  or  deny  the 
request  to  the  Archivist.  The  Archivist 
would  then  decide  whether  or  not  to 
declassify  the  information.  The 
commenter  noted  that  Federal  agencies 
do  not  segregate  White  House  originated 
information  in  their  custody  from  their 
Federal  records,  and,  therefore,  follow 
the  process  for  responding  to  Mandatory 
Review  and  FOLA  requests  for  Federal 
records.  We  have  accepted  the  comment 
after  consulting  with  the  Information 
Security  Oversight  Office. 

Referring  Documents  Back  to  Agencies 
for  Declassification  Determinations 

One  Federal  agency  conunented  that 
§  1260.50  should  be  modified  in  several 
ways.  The  commenter  pointed  out  that 
at  times,  the  association  of  an  agency 
with  a  particular  document  can  be  in 
itself  a  classified  fact  requiring 
protection.  NARA  currently  does  not 
tell  requesters  which  agencies  it  has 
referred  documents  to.  We  have 
modified  §  1260.50(d)  according  to  the 
commenter's  suggestion  to  clarify  this 
existing  practice. 

The  agencv  also  offered  alternative 
language  in  this  section  to  clarify  when 
NARA  would  send  a  document  back  to 
an  agencv  for  declassification.  The 
commenter  suggested  that  we  insert  the 
phrase.  "Where  the  originating  agency 
has  not  provided  systematic 
declassification  guidance,  or  where 
there  is  a  question  regarding  the 
declassification  guidance  provided"  at 
the  beginning  of  the  second  sentence  in 
§  1260.50(b).  We  have  accepted  this 
comment  with  modification.  We  cannot 
specify  that  we  will  refer  the 
information  only  if  we  are  missing 
guidance  from  the  originating  agency. 
When  NARA  declassifies  information 
using  agency  systematic  guidance,  we 
must  use  the  guidance  of  every  agency 
that  has  equities  in  the  information,  if 
we  do  not  have  guidance  from  an 
agency  that  has  equities  in  the 
information,  even  when  it  is  not  the 
originating  agency,  we  review  the 
information  using  the  guidance  that  we 
do  have,  and  then  refer  the  information 
to  the  agency(ies)  for  which  we  do  not 
have  guidance  for  final  action. 

Appeals 

We  received  a  comment  that  NARA 
should  act  as  the  recipient  for  all 
appeals  for  adverse  declassification 
decisions  from  other  agencies.  The 
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commenter  indicated  that  this  would  be 
more  efficient  and  tx)nsi.stent,  and  it 
would  al.so  allow,  in  the  case  of 
multiple  referrals,  NARA  to  act  as  a 
central  point  of  contact  for  the  appeal. 
If  an  agency's  association  with  a 
particular  document  is  classified,  the 
commenter  argued  that  this  would 
provide  a  me<:hanism  for  protecting  that 
fact. 

NARA  does  not  have  the  resources  to 
handle  all  appeals  for  the  entire 
Executive  branch.  In  addition,  the 
public:  would  perceive  this  as  an 
attempt  to  delay  the  appeals  process  bv 
in.serting  another  laver  of  bureaucracy 
into  it.  In  order  to  address  the 
commenter's  concern  of  masking  the 
association  of  particular  agencies  with 
particular  information.  NARA  will  send 
to  the  requester  whatever  appeal  contact 
information  the  agencv  desires. 
Agencies  may  request  other  agencies  to 
act  as  a  crontact  point  for  appeals. 

Responsibility  for  Declassification  of 
Intelligence  and  Cryptological 
Information 

A  Federal  agency  commented  that 
§  12fi0.26  improperly  states  that  the 
Central  Intelligence  Agency  (CIA)  is 
"responsible"  for  declassifving 
information  on  intelligence  sources  and 
methods,  and  that  the  Secretarv  of 
Defense  is  "r»!sponsible"  for 
declassifying  information  on 
cryptography.  Sections  .i.SU)  aiuf  ;V6(d) 
of  E.xecutive  Order  129.'iH  state  that  "the 
Director  of  Central  Intelligence  mav 
establish  special  procedures  for  the 
declassificaticjn  of  information 
pertaining  to  intelligt^nce."  It  does  not 
state  that  the  CIA  is  the  sole  responsible 
entity  for  this  action.  The  Executive 
Order  also  states  that  "the  .Se<:retarv  of 
Defense  may  establish  special 
procedures  for  declassification  of 
cryptologic  information."  We  have 
modified  the  regulation  to  more  closely 
match  the  Executive  Ordt!r 

This  rule  is  not  a  significant 
regulatory  action  for  the  purposes  of 
Executive  Ordt^r  12866   As  required  by 
the  Regulaforv  Flexibility  Act.  it  is 
hereby  certified  that  this  rule  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities 
because  it  applies  to  Federal  agencies. 
This  rule  does  not  have  any  federalism 
implications. 

List  of  Subjects  in  36  CFR  Part  1260 

Archives  and  records. 

For  the  reasons  stated  in  the 
preamble,  the  National  Archives  and 
Records  Administration  revises  36  (]FR 
Part  1260  to  read  as  follows: 


SUBCHAPTER  O— DECLASSIFICATION 

PART  1260— DECLASSIFICATION  OF 
NATIONAL  SECURITY  INFORMATION 

Subpart  A — General  Information 

S«}i . 

1260  1     Whdl  i>  the  purpusi'  ut  this 

regulation." 
1260  2     Definitions 
1260.4      What  NAR.X  hoi, lings  ,in-  i  o\.Te(j  li\ 

this  reguldtion' 
1260.6     What  is  the  ,uitli(intv  for  this 

regii  lilt  ion' 

Subpart  B— Responsibilities 

1260.20     Who  IS  rfsponsitilf  for  tht; 

(lerilassific  atiun  ot  national  sec  uritv- 
( lassifu!(i  K\H(  iitivi'  Urani  h  information 
that  has  be«n  accessioned  by  NARA? 

1260  22     Who  is  responsible  for  the 

(lec:lassjfication  of  national  security- 
riassified  White  Mouse  originated 
information  in  N.ARA's  holdings? 

1260  24     Who  is  responsible  for 

dec  lassifii  ation  of  foreign  government 
Information  in  N.ARA's  holdings? 

12()0  26     Who  is  responsible  for  issuing 

spec  idl  procedures  for  dec  lassification  of 
intonnalion  ( oni  erning  intelligence  or 
rrvptoRraphy  in  N.\RAs  holdings? 

12ti0  2H     Who  is  responsible  for 

declassifving  re(  ords  that  i ontain 
lUK  iear-relaled  information  (  lassified 
under  the  .\lomli    Knnrgv  .Act  of  11.54,  as 
amended,  i  onimonK  referred  to  as 
Kestru  led  IJala  and  Formerly  Restricted 
Data? 

Subpart  C— Systematic  Review 

12(.U.40     How  Will  re,  ords  at  NARA  be 

reviewed  for  declassification? 
1260.42     What  are  the  procedures  for  ageni  y 

personnel  to  review  rei  oriis  at  a  N.\K,\ 

fai  ililv' 
12f)0  44      Will  N.\R,\  loan  ,ii  (  essi.uie.l 

records  f)d(  k  to  the  d^^fm  ii-s  in  i  oiidiii  I 

dec  lassifii  ation  review  ' 

Subpart  D — Mandatory  Review 

Exe<:ulive  Braric  h  Rec  ords 

1260. SO     What  procedures  does  NARA 

lollovv  wlien  it  rec  eives  a  reciuest  fcir 

l-.\e(  uli\t'  Rrani  h  rei  urds  under 

niand.ilorv  review  ' 
12»)0  t2      What  are  agent  \  responsiljililies 

wfien  It  rec  eives  a  mandatory  review 

rircjuest  forwardeci  bv  NARA^ 
1260  .")4      What  is  the  appeal  proc  ess  when  a 

mandatory  review  request  for  Exec  utive 

Brancfi  infornialinn  is  denied? 

White  House  Originated  Information 
I  260  16     is  White  House  originated 

intonnation  sub|(;(  t  to  mandatory 

review  ' 
1260  .SH      What  ,nf  the  proc  edures  for 

re()uesting  a  mandatory  review  of  White 

Hcjuse  originateci  information? 
1260  60     What  are  ageni  y  responsibilities 

with  regard  to  mandatory  review 

requests  for  White  Hou.se  originated 

information' 
1260  62     What  is  the  appeal  process  when  a 

mandatory  review  request  for  White 

House  onginated  information  is  denied' 


Subpart  E — Reclassification 

1260  71)     Can  Kxei  utivc  Branc  )i  information 

be  rec  lassified ' 
12ti0.72     Can  White  House  iiiiiirmalion  be 

rec:lassified? 
12()0.74     Can  N.\R.\  appt^al  a  recjuest  to 

reclassify  information' 

Authority:  44  I'.SC  2101  to  21 IH:  ,t  l^SC 
5,'-.2;  HO  120.58.  60  KR19H25.  )  CKR.  1995 
Comp..  p..M;i:  KO  i;tl42.  64  FR  66089.  .3  CFR. 
1999  Comp..  p.  236. 

Subpart  A— General  Information 

§  1 260. 1     What  is  tfie  purpose  of  tfiis 
regulation? 

This  regulation  defines  the 
responsibilities  of  NARA  and  other 
Federal  agencies  for  declassification  of 
national  security  classified  information 
in  the  holdings  of  NARA.  This  part  also 
provides  procedures  for  conducting 
systematic  reviews  of  NARA  holdings 
and  for  processing  mandatory  review 
requests  for  NARA  holdings. 
Regulations  for  researchers  wishing  to 
request  Federal  records  under  the 
Freedom  of  Information  Act  (FOIA)  or 
under  mandatory  review  can  be  found 
in  36  CFR  1254.38. 

§1260.2    Definitions. 

(a)  Systematic  dfclassification  rpvieiv 
means  the  review  for  declassification  of 
national  security-classified  information 
contained  in  records  that  have  been 
determined  by  the  Archivist  of  the 
United  States  to  have  permanent  value 
in  accordance  with  44  U.S.C.  2107. 

(b)  Mandatory-  declassification  review 
means  the  review  for  declassification  of 
national  security-classified  information 
in  response  to  a  request  for 
declassification  that  meets  the 
requirements  under  section  3.6  of 
Executive  Order  12958. 

§  1260.4    What  NARA  holdings  are  covered 
by  this  regulation? 

The  NARA  holdings  covered  bv  this 
regulation  are  records  legally  transferred 
to  the  National  Archives  and  Records 
Administration  (NARA).  including 
Federal  records  accessioned  into  the 
National  Archives  of  the  United  States; 
Presidential  records;  Nixon  Presidential 
materials;  and  donated  historical 
materials  in  Presidential  Libraries  and 
in  the  National  Archives  of  the  United 
States. 

§  1 260.6    What  Is  the  authority  for  this 
regulation? 

Declassification  of  and  public  access 
to  national  security  information  is 
governed  by  Executive  Order  12958  of 
April  17,  1995  (3  CFR  1995  Comp..  p. 
333),  Executive  Order  13142  of 
November  19,  1999  (3  CFR  1999  Comp.. 
p.  236),  and  by  the  Information  Security 


Oversight  Office  Implementing  Directive 
for  Executive  Order  12958  (32  CFR  Part 
2001). 

Subpart  B — Responsibilities 

§  1 260.20    Who  is  responsible  for  the 
declassification  of  national  security- 
classified  Executive  Branch  information 
that  has  been  accessioned  by  NARA? 

(a)  Consistent  with  the  requirements 
of  section  3.4  of  Executive  Order  12958 
and  Executive  Order  13142  on 
automatic  declassification,  the 
originating  agency  is  responsible  for  its 
declassification,  but  may  delegate 
declassification  authority  to  NARA  in 
the  form  of  declassification  guidance. 

(b)  If  an  agency  does  not  delegate 
declassification  authority  to  NARA.  the 
agency  is  responsible  for  reviewing  the 
records  prior  to  the  date  that  the  records 
become  eligible  for  automatic 
declassification. 

(c)  NARA  is  responsible  for  the 
declassification  of  records  of  a  defunct 
agency  that  has  no  successor  in 
function.  NARA  will  consult  with 
agencies  having  primary'  subject  matter 
interest  before  making  declassification 
determinations. 

§  1 260.22    Who  is  responsible  for  the 
declassification  of  national  security- 
classified  White  House  originated 
information  in  NARA's  holdings? 

(a)  NARA  is  responsible  for 
declassification  of  information  from  a 
previous  administration  that  was 
originated  by: 

(1)  The  President: 

(2)  The  White  House  staff; 

(3)  Committees,  commissions,  or 
boards  appointed  by  the  President;  or 

(4)  Others  specifically  providing 
advice  and  counsel  to  the  President  or 
acting  on  behalf  of  the  President. 

(b)  NARA  will  consult  with  agencies 
having  primary  subject  matter  interest 
before  making  declassification 
determinations. 

§  1 260.24    Who  is  responsible  for 
declassification  of  foreign  government 
infomiation  In  NARA's  holdings? 

(a)  The  agency  that  received  or 
classified  the  information  is  responsible 
for  its  declassification. 

(b)  In  the  case  of  a  defunct  agency. 
NARA  is  responsible  for  declassification 
of  foreign  goverrunent  information  in  its 
holdings  and  will  consult  with  the 
agencies  having  primary  subject  matter 
interest  before  making  declassification 
determinations. 


§  1 260.26    Who  is  responsible  for  issuing 
special  procedures  for  declassification  of 
information  concerning  intelligence  or 
cryptography  in  NARA's  holdings? 

(a)  The  Director  of  Central  Intelligence 
is  responsible  for  issuing  special 
procedures  for  declassification  of 
information  concerning  intelligence 
activities  and  intelligence  sources  and 
methods. 

(b)  The  Secretary  of  Defense  is 
responsible  for  issuing  special 
procedures  for  declassification  of 
information  concerning  cryptography. 

§  1 260.28    Who  is  responsible  for 
declassifying  records  that  contain  nuclear- 
related  information  classified  under  the 
Atomic  Energy  Act  of  1954,  as  amended, 
commonly  referred  to  as  Restricted  Data 
and  Formerly  Restricted  Data? 

Only  designated  officials  within  the 
Department  of  Energy  may  declassify 
records  containing  Restricted  Data. 
Records  containing  Formerly  Restricted 
Data  may  only  be  declassified  by 
designated  individuals  within  the 
Department  of  Energy  or  by  appropriate 
individuals  in  the  Department  of 
Defense. 

Subpart  C — Systematic  Review 

§  1 260.40    How  will  records  at  NARA  be 
reviewed  for  declassification? 

(a)  Consistent  with  the  requirements 
of  section  3.4  of  Executive  Order  12958 
and  Executive  Order  13142  on 
automatic  declassification,  NARA  staff 
will  systematically  review  for 
declassification  records  for  which  the 
originating  agencies  have  provided 
declassification  guidance.  The 
originating  agency  must  review  records 
for  which  it  has  not  provided 
declassification  guidance. 

(b)  Agencies  may  chriose  to  review 
their  own  records  that  have  been 
accessioned  by  NARA  by  sending 
personnel  to  the  NARA  facility  where 
the  records  are  located  to  conduct  the 
declassification  review. 

§  1 260.42    What  are  the  procedures  for 
agency  personnel  to  review  records  at  a 
NARA  facility? 

(a)  NARA  will  make  the  records 
available  to  properly  cleared  agency 
reviewers.  NARA  will  provide  space  for 
agency  reviewers  in  the  facility  in 
which  the  records  are  located  as  space 
is  available.  NARA  will  also  provide 
training  and  guidance  for  agency 
reviewers  on  the  proper  handling  of 
archival  materials. 

(b)  Agency  reviewers  must: 

(1)  Follow  NARA  security  regulations 
and  abide  by  NARA  procedures  for 
handling  archival  materials; 


(2)  Follow  NARA  procedures  for 
identifying  and  marking  documents  that 
cannot  be  declassified:  and 

(3)  Obtain  permission  from  NARA 
before  bringing  into  a  NARA  facility 
computers,  scanners,  tape  recorders, 
microfilm  readers  and  other  equipment 
necessary  to  view  or  copy  records. 
NARA  will  not  allow  the  use  of  any 
equipment  that  poses  an  unacceptable 
risk  of  damage  to  archival  materials.  See 
36  CFR  1254.26  and  1254.27  for  more 
information  on  acceptable  equipment. 

§  1 260.44  Will  NARA  loan  accessioned 
records  bacit  to  the  agencies  to  conduct 
declassification  review? 

In  rare  cases,  when  agency  reviewers 
cannot  be  accommodated  at  a  NARA 
facility,  NARA  will  consider  a  request  to 
loan  records  back  to  an  originating 
agency  in  the  Washington,  DC. 
metropolitan  area  for  declassification 
review.  Each  request  will  be  judged  on 
a  case-by-case  basis.  The  requesting 
agency  must: 

(a)  Ensure  that  the  facility  in  which 
the  documents  will  be  stored  and 
reviewed  passes  a  NARA  inspection  to 
ensure  that  the  facility  maintains; 

(1)  The  correct  archival  environment 
for  the  storage  of  permanent  records; 
and 

(2)  The  correct  security  conditions  for 
the  storage  and  handling  of  national 
security -classified  materials. 

(b)  Meet  NARA  requirements  for 
ensuring  the  safety  of  the  records; 

(c)  Abide  by  NARA  procedures  for 
handling  of  archival  materials; 

(d)  Identif}'  and  mark  documents  that 
cannot  be  declassified  in  accordance 
with  NARA  procedures;  and 

(e)  Obtain  NARA  approval  of  any 
equipment  such  as  scanners,  copiers,  or 
cameras  to  ensure  that  they  do  not  pose 
an  unacceptable  risk  of  damage  to 
archival  materials. 

Subpart  D — Mandatory  Review 

Executive  Branch  Records 

§  1 260.50    What  procedures  does  NARA 
follow  when  It  receives  a  request  for 
Executive  Branch  records  under  mandatory 
review? 

(a)  If  the  requested  records  are  less 
than  25  years  old,  NARA  refers  copies 
of  the  records  to  the  originating  agency 
and  to  agencies  that  have  equities  in  the 
information  for  declassification  review. 
Agencies  may  also  send  personnel  to  a 
NARA  facility  where  the  records  are 
located  to  conduct  a  declassification 
review,  or  may  delegate  declassification 
authority  to  NARA  in  the  form  of 
declassification  guidance. 

(b)  If  the  requested  records  are  more 
than  25  years  old,  NARA  will  review  the 
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rticoriLs  using  svstRmatic 
(lfH;iassifi(ati()n  guidance  providrd  bv 
the  originating  agency  and  agcncit-s 
having  eqiiitins  in  the  inforniatnin.  If  thf 
originating  agnne  \  .  or  agencies  having 
eiiiiities  in  the  information  have  not 
provided  svsteni.itic  declassifii  alion 
guidance,  or  if  there  is  a  (luestion 
regarding  thi^  guidance.  NARA  will  refer 
any  requested  documents  it  is  unable  to 
(h'classifv  to  the  appropriate  agency  or 
agencies  for  declassification 
determinations. 

(c)  When  the  records  were  originated 
by  a  defunct  agencv  that  has  no 
succ:t!ssor  agencv.  NARA  is  responsible 
for  making  the  declassification 
determinations,  but  will  consult  with 
agencies  having  primarv  subject  matter 
interest 

(d)  In  every  ca.se,  NARA  will 
acknowledge  receipt  of  the  request  and 
inform  the  requester  of  the  action  taken. 
If  additional  time  is  necessarv  to  make 

a  declassification  determination  on 
material  for  whic  h  NARA  has  delegated 
authority.  NARA  will  tell  the  requester 
how  long  it  will  take  to  process  the 
request.  NARA  will  also  tell  the 
recjuester  if  part  or  all  pf  the  retjuested 
information  is  referred  to  other  agencies 
for  de<:lassification  review,  subject  to 
section  3.7(a)  of  Exet;utive  Order  12958 

S  1260.52    What  are  agency  responsibilities 
when  it  receives  a  mandatory  review 
request  forwarded  by  NARA? 

(a)  The  agen(  v  must  make  a 
determination  within  1  HO  calendar  days 
after  re(  eiving  the  re(|uest  or  inform 
NARA  of  the  additional  lime  needed  to 
process  the  recjuest.  If  an  initial  decision 
has  not  b«'en  made  on  the  re(|uest  within 
1  year  after  the  original  date  of  the 
request,  the  requester  may  a[)peal  to  the 
InteragtMK  V  See:urily  Classification 
Apneals  Panel  (ISCAF). 

(n)  The  ageiu  v  must  notify  N.\RA  of 
any  other  agency  to  whi(  h  it  forwards 
th»'  re(|uest  in  those  cases  re(|uiring  the 
declassification  determination  of 
another  agency. 

(c)  The  agencv  must  return  to  N'.XR.A 
a  complete  copy  of  ,\n  h  de(  lassified 
doi-iiment  with  the  ageiK  y 
determination    If  (lo(:uiiient>  (  animt  he 
dec  lassified  in  their  entirety,  the  .igency 
must  return  to  N.\RA  .i  copy  of  the 
documents  with  those  portions  that 
must  be  withheld  i  le.irly  marked. 

(d)  The  ageiK  V  must  .ilso  fiirnish.  for 
transmission  to  the  reijuester.  a  brief 
statement  of  the  reasons  the  re(pieste<l 
information  cannot  he  declassified  and 
a  statement  of  thi?  requester's  right  to 
appeal  the  decision,  along  with  the 
procedures  for  filing  an  apjieal   The 
agency  must  ,ilso  siqiply  for 
transmission  to  the  requester  a  contac;t 


name  and  title  and  the  address  where 
the  appeal  must  be  sent. 

§  1 260.54    What  is  the  appeal  process 
when  a  mandatory  review  request  for 
Executive  Branch  Information  Is  denied? 

(a)  If  an  agenc  y  denies  a 
declassification  request  under 
mandatory  review,  the  requester  may 
appeal  directly  to  the  appeal  authority 
at  that  ageni;y. 

(b)  If  requested  by  the  agency.  NARA 
will  supply  the  agencv  with: 

( 1 )  ( iopies  of  NARA's  letter  to  the 
requester  transmitting  the  agencv 
denial;  an<l 

(2)  (iopies  of  any  documents  denied 
in  part  that  were  furnished  to  the 
requester. 

(c)  The  agency  appeal  authority  must 
notify  NARA  in  writing  of  the  final 
determination  and  of  the  reasons  for  any 
denial 

(d)  The  agency  must  furnish  to  NARA 
a  complete  copy  of  any  document  they 
released  to  the  requester  only  in  part, 
clearly  marked  to  indicate  the  portions 
that  remain  classififfd.  NARA  will  give 
the  requester  a  c:opy  of  any  notifications 
from  the  agenc;ies  that  describe  what 
information  has  been  denied  and  what 
the  requesters  appeal  rights  are. 

(e)  In  the  case  of  an  appeal  for 
information  originated  by  a  defunct 
agenc:y.  NARA  will  notify  the  requester 
of  the  results  and  furnish  c:opies  of 
documents  declassified  in  full  and  in 
part.  If  the  request  cannot  he 
declassified  in  its  entirety,  NARA  will 
send  the  requester  a  brief  statement  of 
why  the  recpiested  information  c;annot 
be  declassified  and  a  notice  of  the  right 
to  appeal  the  determination  within  60 
calendar  days  to  (he  Deputy  Archivist  of 
the  United  .States.  National  Archives 
and  Records  Administration.  HhOl 
Adelphi  Road.  College  Park,  MD  20740- 

White  House  ( )rigiiialed  Information 

§  1 260.56    Is  White  House  originated 
information  subject  to  mandatory  review? 

White  House  originated  information 
Iff  former  Presidents  is  subject  to 
mandatory  review  consistent  with  the 
Presidential  Records  Act.  44  l'  S  C. 
220.),  the  Presidential  Recordings  and 
Materials  Preservation  .Act.  44  ll.S  C 
2111  note,  and  any  deeds  of  gift  that 
pertain  to  the  materials  or  the  respective 
Presidential  administrations  pursuant  to 
44  II.S.C.  2107  and  2111    Unless 
prec  hided  bv  such  laws  or  agreements. 
White  House  originated  information  is 
subjec:t  to  mandatory  or  an  equivalent 
agenc:y  review  for  current  cilassification 
when  the  materials  have  been  archivally 
processed  or  can  be  identified  with 
specific  ify   However,  records  covered  by 


the  Prt!sidential  Records  Act  are  closed 
for  5  years  after  the  end  of  the 
Presidential  administration,  or  until  an 
integral  file  .segment  has  been  archivally 
proc:essed.  whichever  occurs  first, 
pursuant  to  44  I'.S.C.  2204. 

§  1 260.58  What  are  the  procedures  for 
requesting  a  mandatory  review  of  White 
House  originated  information? 

(a)  NARA  will  promptly  acknowledge 
to  the  reque.ster  the  receipt  of  a  request 
for  White  House  originated  information. 

(b)  If  the  requested  information  is  less 
than  25  years  old.  NARA  will  consult 
with  agencies  having  primary  subject 
matter  interest.  NARA  will  forward 
copies  of  the  requested  materials  to  the 
agencies  and  request  their 
recommendations  regarding 
declassification. 

(c)  If  the  requested  n»cords  are  more 
than  25  years  old.  NARA  will  review  the 
records  using  systematic: 
declassification  guidance  prcjvided  bv 
the  originating  agency  and  agencies 
having  equities  in  the  information.  If  the 
originating  agency,  or  agencies  having 
equities  in  the  information  have  not 
provided  systematic  declassification 
guidance,  or  if  there  is  a  question 
regarding  the  guidance.  NARA  will  refer 
any  requested  dcjcuments  it  is  unable  to 
declassify  to  the  appropriate  agency  or 
agencies  for  their  recommendations 
regarding  declassification. 

(d)  NAR.^  will  notify  the  requester  of 
the  results  and  furnish  copies  of  the 
doc:iiments  declassified  in  full  and  in 
part.  If  the  requested  records  are  not 
dec:lassified  in  their  entirety,  NAR^-\  will 
send  the  n>quester  a  brief  statement  of 
the  reasons  the  information  cannot  be 
declassified  and  a  notice  of  the  right  to 
appeal  the  determination  within  BO 
calendar  days  to  the  Deputy  Arc:hiyist  of 
the  United  States,  National  Archives 
and  Records  Administration,  8601 
Adelphi  Road.  College  Park.  MD  20740- 
6001 

§  1 260.60    What  are  agency  responsibilities 
with  regard  to  mandatory  review  requests 
for  White  House  originated  information? 

When  an  agency  receives  a  mandatory 
review  request  from  NARA  for 
c:onsultaticm  on  declassification  of 
White  House  originated  material, 
whether  it  is  an  initial  request  of  an 
appeal,  the  agency  must; 

(a)  Advise  the  Archivist  whether  the 
information  should  be  der;lassified  in 
whole  or  in  part  or  should  continue  to 
be  exempt  from  declassification; 

(b)  Provide  NARA  a  brief  statement  of 
the  reasons  for  any  denial  of 
declassification;  and 

(c)  Return  all  reproductions  referred 
for  consultation,  including  a  complete 


copy  of  each  document  that  should  be 
released  only  in  part,  clearly  marked  to 
indicate  the  portions  that  remain 
classified. 

S 1 260.62    What  Is  the  appeal  process 
when  a  mandatory  review  request  for  White 
House  originated  Information  is  denied? 

(a)  When  the  Deputy  Archivist  of  the 
United  States  receives  an  appeal,  he/she 
will  review  the  decision  to  deny  the 
information  and  consult  with  the 
appellate  authorities  in  the  agencies 
having  primary  subject  matter  interest 
in  the  information. 

(b)  NARA  will  notify  the  requester  of 
the  determination  and  make  available 
any  additional  information  that  has 
been  declassified  as  a  result  of  the 
requester's  appeal. 

(c)  NARA  will  also  notify  the 
requester  of  the  right  to  appeal  denials 
of  access  to  the  Executive  Secretary  of 
the  Interagency  Security  Classification 
Appeals  Panel,  Attn:  Mandatory  Review 
Appeals,  c/o  Information  Security 
Oversight  Office.  National  Archives  and 
Records  Administration,  700 
Pennsylvania  Avenue.  NW.  Room  18N, 
Washington,  DC  20408. 

SubfMft  E — Reclassification 

§  1260.70    Can  Executive  Branch 
Information  be  reclassified? 

(a)  An  agency  may  ask  NARA  to 
temporarily  close,  re-review,  and 
possibly  reclassify  records  and  donated 
historical  materials  originated  by  the 
agency.  Records  that  were  declassified 
in  accordance  with  E.O.  12958  (or 
predecessor  orders)  may  be  reclassified 
only  if  the  information  is  less  than  25 
years  old  and  has  not  been  previously 
disclosed  to  the  public.  Agencies  must 
submit  in  writing  requests  to  reclassify 
Executive  Branch  records  to  the 
Assistant  Archivist  for  Records 
Services — Washington,  DC.  National 
Archives  and  Records  Administration, 
8601  Adelphi  Road,  College  Park,  MD 
20740-6001.  Requests  to  reclassify 
information  in  Presidential  libraries 
must  be  submitted  in  writing  to  the 
Assistant  Archivist  for  Presidential 
Libraries,  National  Archives  and 
Records  Administration,  8601  Adelphi 
Road,  College  Park,  MD  20740-6001.  In 
the  request,  the  agency  must: 

(1)  Identify  the  records  or  donated 
materials  involved  as  specifically  as 
possible; 

(2)  Explain  the  reason  the  re-review 
and  possible  reclassification  may  be 
necessary;  and 

(3)  Provide  any  information  the 
agency  may  have  concerning  any 
previous  public  disclosure  of  the 
information. 


(b)  If  the  urgency  of  the  request 
precludeT^a  written  request,  an 
authorized  agency  official  may  make  a 
preliminary  request  by  telephone  and 
follow  up  with  a  written  request  within 
5  workdays. 

§  1 260.72    Can  White  House  originated 
information  t>e  reclassified? 

An  agency  may  ask  NARA  to 
temporarily  close,  re-review,  and 
possibly  reclassify  White  House 
originated  information  that  has  been 
declassified  in  accordance  with  E.O. 
12958  (or  predecessor  orders)  only  if  it 
has  not  been  previously  disclosed  to  the 
public.  The  agency  must  follow  the 
same  procedures  as  a  request  for 
reclassification  of  agency  originated 
information  in  36  CFR  1260.70,  but  it 
must  submit  the  request  to  the  Assistant 
Archivist  for  Presidential  Libraries, 
National  Archives  and  Records 
Administration,  8601  Adelphi  Road. 
College  Park,  MD  20740-6001. 

§  1 260.74    Can  NARA  appeal  a  request  to 
reclassify  information? 

NARA  may  appeal  to  the  Director  of 
the  Information  Secvu-ity  Oversight 
Office  any  re-review  or  reclassification 
request  from  an  agency  when,  in  the 
Archivist's  opinion,  the  facts  of 
previous  disclosure  suggest  that  such 
action  is  unwarranted  or  unjustified. 
NARA  will  notify  the  requesting  agency 
that  it  is  appealing  the  request  at  the 
same  time  that  it  initiates  the  appeal. 

Dated:  May  26.  2000. 
John  W.  Carlin, 

Archivist  of  the  United  States. 

|FR  Doc.  00-13809  Filed  5-31-00;  8:45  am] 
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NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

36  CFR  Part  1280 
RIN  309&-AA06 

Public  Use  Of  NARA  Facilities 

AGENCY:  National  Archives  and  Records 

Administration. 

ACTION:  Final  rule. 

summary:  NARA  is  revising  its 
regulations  for  use  of  its  facilities.  This 
rule  entirely  rewrites  and  reorganizes 
this  portion  of  NARA's  regulations  to 
incorporate  several  changes,  and  also  to 
clarify'  it  using  plain  language.  The 
regulation  has  been  updated  to  include 
new  rules  for  public  use  of  the  National 
Archives  at  College  Park,  MD,  and  it 
also  lowers  the  age  at  which  an 
unaccompanied  child  can  visit  a  NARA 
facility  from  16  to  14  years  old.  This 


change  conforms  with  an  earlier 
revision  of  36  CFR  part  1254  that 
lowered  the  age  at  which  an  individual 
can  conduct  research  in  NARA  facilities 
to  14  years  old.  This  revised  regulation 
governs  the  public's  activity  while  on 
NARA  property:  however,  it  does  not 
contain  rules  for  conducting  research  at 
NARA  facilities.  Those  rules  are  found 
in  36  CFR  part  1254. 
DATES:  This  rule  is  effective  July  1, 
2000. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  Allard  or  Shawn  Morton  at  (301) 
713-7360. 

SUPPLEMENTARY  INFORMATION:  NARA 
published  a  notice  of  proposed 
rulemaking  on  March  23,  2000  at  65  FR 
15592.  The  comment  period  ended  on 
May  22,  2000.  NARA  received  no  public 
comments. 

Upon  further  consideration,  we  have 
withdrawrn  the  proposed  provisions  for 
the  use  of  the  Exhibition  Hall  in  the 
National  Archives  Building  for  outside 
events.  Instead,  we  have  modified 
Subpart  D  to  clarify'  that  we  allow 
Federal,  State,  and  local  government 
entities  to  use  the  Exhibition  Hall  for 
official  functions,  with  NARA  as  a 
cosponsor,  and  that  we  may  use  the 
Exhibition  Hall  for  activities  that  further 
the  NARA  Strategic  Plan.  No  other 
changes  have  been  made  to  the  rule. 

Information  Collections  Subiect  to  the 
Paperwork  Reduction  Act 

The  information  collections  in 
§§  1280.48  and  1280.74  are  subject  to 
the  Paperwork  Reduction  Act.  Under 
this  Act,  no  persons  are  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  valid  OMB  control 
number.  OMB  has  approved  the 
information  collection  in  §  1280.48  with 
the  control  number  3095-0040.  OMB 
has  approved  the  information  collection 
in  §  1280.74  with  the  control  number 
3095-0043. 

This  rule  is  not  a  significant 
regulator)-  action  for  the  purposes  of 
Executive  Order  12866.  As  required  by 
the  Regulatory'  Flexibility  Act.  it  is 
hereby  certified  that  this  rule  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities 
because  this  regulation  will  affect 
individuals  wishing  to  visit  a  NAR\ 
facilitv',  a  small  number  of  news 
organizations  wishing  to  film,  and 
organizations  wishing  to  use  NARA 
public  areas  for  events.  This  rule  does 
not  have  any  federalism  implications. 

List  of  Subiects  in  36  CFR  Part  1280 

Archives  and  records.  Federal 
buildings  and  facilities.  Reports  and 
recordkeeping  requirements. 
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For  fh«  reason.s  stated  in  thr 
preamble,  the  National  Archive!)  and 
Records  Administration  revises  36  (;FK 
part  1280  to  read  as  follows: 

PART  1280— PUBLIC  USE  OF  NARA 
FACILITIES 

Sutipart  A— What  Are  th«  General  Rules  of 
Coriduct  on  NARA  Property? 

GeiuTiil  Inforiiirtlioii  uti  I  sing  N.AKA 
K.K  ilities 

S.f(  . 

\2tH)  1     VVhrtI  IS  itic  purpose  ot  this  pari ' 

i;JH()  i;     VVhrtI  priip»Ttv  is  uniitT  the  i  mitnil 

iif  tht?  An  hiv  ist  cjf  thH  I  'ruled  .Stdles' 
12H()  4     Can  (  hiKlrcii  uuiicr  Ihe  ag«  of  14  use 

NARA  fa(.ililies' 
\2m)  h     May  I  bnug  a  seeing-eye  dog  or  other 

iiNsistaiK  e  .imnial' 
12H0.H     Will  riiv  belonguigs  be  seanhed.' 
1280  10     Are  there  spec  lal  rules  for  ilriving 

on  NARA  property' 
1280.12     Is  parking  availat)le'' 
1280.14     May  I  use  the  shuttle  bus  to  travel 

to  the  National  .\r(  hives  at  College  Park 

or  to  the  National  An  hives  Hiiildmg  m 

Washington,  DC 
12H0  It)     Are  there  additional  rules  posted' 
Hrohibiteil  .■Xi  tivities 

1280  1H     May  I  bring  guns  or  other  weapons 

onto  N'AKA  property' 
IJHO  2(1     What  IS  your  polii  y  on  illegal 

drugs  and  alcohol' 
1280  22     Is  gambling  allowed  on  \.-\KA 

property? 
1280.24     Is  smoking  allowed  on  NARA 

property' 
1280. 2ti     May  I  pass  out  fliers  on  NARA 

property  ' 
1280.28     Where  (  ,tn  I  eat  and  ilrink  on 

N.'\R.-\  projierty ' 
1280  to     Are  solu  iting.  vending,  ,iiid  debt 

ciillei  tion  allowed  on  N.^RA  property' 
1280.32     What  other  behavior  is  not 

permitted' 

Subpart  B— What  Are  the  Rules  for  Filming. 
Ptiotographing,  or  Videotaping  on  NARA 
Property? 

128040     Delinilions 

1280  42     When  do  the  rules  in  this  subpHrt 

apidv' 
1280  44      May  1  film,  photograph,  or 

videotape  on  NAR.-X  property  for 

f:omnier(  lal  purposes:' 
1280, 4fi     What  are  the  rules  tor  tiliiiing, 

phntonraphmg,  or  \  ideolapmg  (Jii  N.\R.\ 

property  for  person. il  use  ' 
128(1  4H     Mow  do  I  ,ippl\  t..  film, 

}>hotogr.iph,  or  yideot.ipeon  N.-\K.\ 

property  tor  neyvs  purposes  ' 
1280  iO     What  will  I  b.' allowed  to  lilm. 

(ibolograpti,  or  yi(leot,i(ie  tor  news 

purposes' 
1  JH0.')2     What  are  the  rules  lor  hlmini;. 

photographing,  or  y  id>-ol,ipiii^  on  N.\K.\ 

property  tor  news  purposes' 

Subpart  C— What  Are  the  Additional  Rules 
for  Using  NARA  Facilities  In  the 
Washington,  DC,  Area? 

1280  (lO      Where  do  I  enter  the  N.ltKJll.il 

.•\ri  hives  Huildmg  in  W,ishingt{iii    IX   ' 
1281)  h2      When  IS  the  lAhibition  Hall  oiieir' 


1280.()4     What  entrnn(  e  should  I  use  to  enter 
the  .National  .X.i  hives  at  College  Park' 

1280  Ofi     May  1  use  the  Nati<jnal  .An  hives 
Library' 

128(1  fi8     May  I  use  the  (  ateteria  at  the 
Natiimal  .An  hives  at  College  Park' 

Subpart  D— How  Do  I  Request  to  Use 
Washington.  DC.  Area  NARA  Facilities  for 
an  Event? 

1280  70     When  does  NARA  allow  other 

groups  to  use  Its  publu  areas  fnr  events' 
1280  72     What  are  the  general  rules  for  using 

N.ARA  putili(  areas' 
1280  74     How  do  1  apply  to  use  NARA 

piiblii  areas  in  Washington,  IX;.  area 

facilities  :■ 
1280.7f)     What  will  I  have  to  pay  to  use  a 

N.\RA  publii  area  tor  an  event.' 
1280.78     Mow  will  NARA  handle  my  request 

to  use  a  lecture  room,  the  auditorium. 

the  rheater,  or  the  Archivist's  Reception 

Room' 
1 280  80     May  I  ask  to  use  the  Exhibition 

Hall' 

Subpart  E— What  Additional  Rules  Apply  for 
Use  of  Facilities  in  Presidential  Libraries? 

1 280  MO     What  are  the  rules  of  ( oiiduct 

while  visiting  the  Presidential  libraries' 
1280  <t2     When  are  the  Presidential  library 

museums  open  to  the  public  ' 
1280  44     When  do  Presidential  libraries 

allow  other  groups  lo  use  their  publii 

areas  for  events' 
1280  Mf)     .Supplemental  rules 

Subpart  F— What  Additional  Rules  Apply  for 
Use  of  Public  Areas  at  Regional  Records 
Services  Facilities? 

1280  100     What  are  the  rules  of  conduct  at 
N.ARA  regional  records  services 
fac  ilities' 

1280  102     When  do  NARA  regional  records 
servK  es  facilities  allow  other  groups  lo 
use  their  publii  areas  for  events.' 

Authority:  44  t'  S  C   2104(a). 

Subpart  A— What  Are  the  General 
Rules  of  Conduct  on  NARA  Property? 

General  Information  on  Using  NARA 
Facilities 

§  1 280.1     What  is  the  purpose  of  this  part? 

(a)  This  part  tells  you  what  rules  you 
must  follow  when  you  use  property 
under  the  control  of  the  Archivist  of  the 
l'nit(!d  States  (the  National  Archives 
Building,  the  National  Archives  at 
College  Park,  and  the  Presidential 
libraries). 

(b)  When  you  are  using  other  NARA 
fat  ilities.  the  General  .Services 
Administration  (GSA)  regulations, 
Conduct  on  Federal  Property,  at  41  C;FR 
subpart  101-20.3  applv  to  you.  These 
facilities  are  the  NARA  regional  records 
services  facilities,  the  Washington 
National  Records  Center  in  Suitland, 
MD.  and  the  National  Personnel  Records 
Center  in  St.  Louis.  MO.  The  rules  in 
Subpart  B  of  this  part  also  apply  to  you 
if  vou  wish  to  film,  take  photographs,  or 


make  videotapes.  The  rules  in  Subpart 
F  of  this  part  also  apply  to  you  if  you 
wish  to  use  the  NARA-assigned 
conference  rooms  in  those  facilities. 

(c)  If  you  are  using  records  in  a  NARA 
research  room  in  a  NARA  facility,  you 
must  also  follow  the  rules  in  36  CFR 
part  1254. 

§  1 280.2  What  property  Is  under  the 
control  of  the  Archivist  of  the  United 
States? 

The  following  property  is  under  the 
control  of  the  Archivist  of  the  United 
States  and  is  defined  as  "NARA 
property"  in  this  part  1280: 

(a I  The  Sational  Archives  Building 
Property  under  the  control  of  the 
Archivist  includes: 

(1)  The  Pennsylvania  Avenue,  N\V, 
entrance  between  7th  and  9th  Streets 
including  the  area  within  the  retaining 
walls  on  either  side  of  the  entrance, 
inclusive  of  the  statues,  and  the  steps 
and  ramps  leading  up  to  the  entrance  of 
the  building; 

(2)  On  the  7th  Street,  9th  Street,  and 
Constitution  Avenue,  NW,  sides  of  the 
building,  all  property  between  the 
National  Archives  Building  and  the  curb 
line  of  the  street,  including  the 
sidewalks  and  other  grounds,  the  steps 
leading  up  to  the  Constitution  Avenue 
entrance,  the  Constitution  Avenue 
entrance,  and  the  portico  area  between 
the  steps  and  the  Constitution  Avenue 
entrance, 

(3)  The  National  Park  Service  controls 
the  areas  on  the  Pennsylvania  Avenue 
side  of  the  National  Archives  Building 
that  are  not  under  the  control  of  the 
Archivist  of  the  United  States, 

(bl  The  National  Archives  at  College 
Park.  Property  under  control  of  the 
Archivist  includes  approximately  37 
acres  bounded: 

(11  On  the  west  by  Adelphi  Road; 

(2)  On  the  north  by  the  Potomac 
Electric  Power  Company  right-of-way; 

(3)  On  the  east  by  Metzerott  Road;  and 

(4)  On  the  south  by  the  University  of 
Maryland, 

(c)  The  Presidential  Libraries. 
Property  under  control  of  the  Archivist 
includes  the  Presidential  Libraries  and 
Museums  that  are  listed  in  36  CFR 
1253.3. 

§1280.4    Can  children  under  tt>e  age  of  14 
use  NARA  facilities? 

Children  under  the  age  of  14  will  be 
admitted  to  NARA  facilities  only  if  they 
are  accompanied  by  an  adult  who  will 
supervise  them  at  all  times  while  on 
NARA  property.  The  director  of  a  NARA 
facility  may  authorize  a  lower  age  limit 
for  admission  of  unaccompanied 
children  to  meet  special  circumstances 
(e.g.,  students  who  have  been  given 


permission  to  conduct  research  without 
adult  supervision). 

§1280.6    May  I  bring  a  seeing-eye  dog  or 
other  assistance  animal? 

Yes,  persons  with  disabilities  may 
bring  guide  dogs  or  other  animals  used 
for  guidance  and  assistance  onto  NARA 
property.  You  may  not  bring  any  other 
animals  into  a  NARA  facility  except  for 
official  purposes, 

§  1 280.8    Will  my  belongings  be  searched? 

Yes.  at  any  time  NARA  may  inspect 
all  packages,  briefcases,  and  other 
containers  that  you  bring  onto  NARA 
property,  including  when  you  are 
entering  or  exiting  NARA  property. 

§  1280.10    Are  there  special  rules  for 
driving  on  NARA  property? 

(a)  You  must  obey  speed  limits, 
posted  signs,  and  other  traffic  laws,  and 
park  onlv  in  designated  spaces. 

(b)  NARA  will  tow,  at  the  owner's 
expense,  any  vehicle  that  is  parked 
illegally.  Except  in  emergencies,  you 
mav  not  park  in  spaces  reserved  for 
holders  of  NARA  parking  permits.  If  an 
emergency  forces  you  to  leave  your 
vehicle  in  an  illegal  area,  you  must 
notify  the  security  guards  at  that  NARA 
facility  as  soon  as  possible.  We  will  not 
tow  your  illegally  parked  car  if  you  have 
notified  a  security  guard  of  an 
emergency  unless  it  is  creating  a  hazard 
or  blocking  an  entrance  or  an  exit. 

(c)  We  may  deny  any  vehicle  access 
to  NARA  property  for  public  safety  or 
security  reasons. 

§1280.12    Is  parking  available? 

(a)  The  Motional  Archives  Building. 
There  is  no  parking  available  for 
researchers  or  visitors  to  the  National 
Archives  Building.  However,  this 
building  is  easily  accessible  by  bus  or 
subway  and  there  are  several 
commercial  parking  lots  located  near 
the  building. 

(b)  The  National  Archives  at  College 
Park.  The  National  Archives  at  College 
Park  has  limited  public  parking  space. 
The  garage  is  open  to  the  public  on  a 
first-come,  first-served  basis  during  the 
hours  the  research  rooms  are  open. 
There  is  public  bus  service  to  this 
building.  Individuals  and  groups 
visiting  the  National  Archives  at  College 
Park  are  encouraged  lo  use  public 
transportation  or  car  pool  to  get  to  the 
building  as  the  parking  lot  is  often  full 
during  trur  busiest  hours. 

(c)  Begional  records  services  facilities. 
Most  regional  records  services  facilities 
have  onsite  parking  available  for 
researchers.  Parking  at  these  facilities 
and  at  the  Washington  National  Records 
Center  is  governed  by  GSA  regulations. 
Management  of  Buildings  and  Grounds, 


found  at  41  CFR  part  101-20.  The 
regional  archives  on  Market  Street  in 
Philadelphia  and  the  regional  archives 
in  New  York  City  do  not  have  onsite 
parking.  However,  there  is  ample 
parking  in  commercial  parking  garages 
near  these  facilities. 

(d)  Presidential  Libraries.  A.11  of  the 
Presidential  Libraries  have  onsite 
parking  for  researchers  and  museum 
visitors.  Some  of  the  spaces  are  reserved 
for  staff  and  for  security  reasons, 

§1280.14    May  I  use  the  Shuttle  bus  to 
travel  to  the  National  Archives  at  College 
Park  or  to  the  National  Archives  Building  in 
Washington,  DC? 

The  NARA  shuttle,  which  travels 
concurrently  each  hour  between  the 
National  Archives  Building  and  the 
National  Archives  at  College  Park,  is 
intended  for  NARA  employees.  Other 
Government  employees  on  official 
business  or  researchers  may  also  use  the 
shuttle  if  space  is  available.  The  shuttle 
operates  Monday  through  Friday, 
excluding  Federal  holidays,  8:00  a.m.  to 
5:00  p.m. 

§  1280.16    Are  there  additional  rules 
posted? 

Yes,  there  are  additional  rules  posted 
on  NARA  property.  You  must,  at  all 
times  while  on  NARA  property,  comply 
with  official  NARA  signs  and  with  the 
directions  of  the  guards  and  NARA  staff. 

Prohibited  Activities 

§  1 280.1 8    May  I  bring  guns  or  other 
weapons  onto  NARA  property? 

No.  you  may  not  bring  firearms  or 
other  dangerous  or  deadly  weapons 
either  openly  or  concealed  onto  NARA 
property  except  for  official  business. 
You  also  may  not  bring  explosives,  or 
items  intended  to  be  used  to  fabricate  an 
explosive  or  incendiar\-  device,  onto 
NARA  property.  State-issued  concealed- 
carry  permits  are  not  valid  on  NARA 
property. 

§  1 280.20    What  is  your  policy  on  illegal 
drugs  and  alcohol? 

You  may  not  use  or  be  in  possession 
of  illegal  drugs  on  NARA  property.  You 
also  may  not  enter  NARA  property 
while  under  the  influence  of  illegal 
drugs  or  alcohol.  Using  alcoholic 
beverages  on  NARA  property  is 
prohibited  except  for  occasions  when 
the  Archivist  of  the  United  States  or  his/ 
her  designee  has  granted  an  exemption 
in  writing, 

§  1 280.22    Is  gambling  allowed  on  NARA 
property? 

(a)  No,  you  may  not  participate  in  any 
type  of  gambling  while  on  NARA 
property.  This  includes: 


(1)  Participating  in  games  for  money 
or  other  personal  property: 

(2)  Operating  gambling  devices; 

(3)  Conducting  a  lottery  or  pool:  or 

(4)  Selling  or  purchasing  numbers 
tickets, 

(b)  This  rule  does  not  apply  tu 
licensed  blind  operators  of  vending 
facilities  who  are  selling  chances  for  any 
lottery  set  forth  in  a  State  law  and 
conducted  by  an  agency  of  a  State  as 
authorized  by  section  2(a)(5)  of  the 
Randolph-Sheppard  .\ct  (20  U.S.C.  107. 
et  seq.) 

§  1 280.24    is  smoking  allowed  on  NARA 
property? 

Smoking  is  not  allowed  inside  any 
NARA  facility. 

§  1 280.26    May  I  pass  out  fliers  on  NARA 
property? 

No,  you  mav  not  distribute  or  post 
handbills,  fliers,  pamphlets  or  other 
materials  on  bulletin  boards  or 
elsewhere  on  NARA  property,  except  in 
those  spaces  designated  by  NARA  as 
public  forums.  This  prohibition  does 
not  apply  to  displays  or  notices 
distributed  as  part  of  authorized 
Government  activities  or  bulletin  boards 
used  by  employees  to  post  personal 
notices. 

§  1 280.28    Where  can  I  eat  and  drink  on 
NARA  property? 

You  may  only  eat  and  drink  in 
designated  areas  in  NAR.\  facilities. 
Eating  and  drinking  is  prohibited  in  the 
research,  records  storage,  and  museum 
areas  unless  specificalh  authorized  b\ 
the  ,\rchiyist  or  designee. 

§  1280.30    Are  soliciting,  vending,  and  debt 
collection  allowed  on  NARA  property? 

(a)  .No.  on  N.'\RA  property  you  may 
not: 

(1)  Solicit  for  personal,  charitable,  or 
commercial  causes: 

(2)  Sell  any  products: 

(3)  Display  or  distribute  commercial 
advertising;  or 

(4)  Collect  private  debts. 

(b)  If  you  are  a  NARA  employee  or 
contractor,  you  may  participate  in 
national  or  local  drives  for  funds  for 
welfare,  health  or  other  purposes  that 
are  authorized  by  the  Office  of 
Personnel  Management  and/or  approved 
by  NARA  (e.g.  the  Combined  Federal 
Campaign).  Also,  nothing  in  this  section 
prohibits  employees  from  activities 
permitted  under  the  Standards  of 
Ethical  Conduct  and  Office  of 
Government  Ethics  rules. 

§  1 280.32    What  other  behavior  is  not 
permitted? 

We  reserve  the  right  to  remove  anyone 
from  NARA  property  who  is: 
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(a)  Stealing  NARA  prupertv: 

(b)  Willfully  dainaginf^  or  dustroving 
NARA  pr()p«?rty; 

(c)  Ooating  any  hazani  to  pt-rson.s  or 
things; 

(d)  Throwing  anything  from  or  at  a 
NARA  building: 

(o)  Improperly  di.sposing  of  rubbish 

(n  Acting  in  a  disorderly  fashion; 

(gj  Acting  in  a  niann»!r  that  creates  a 
loud  or  unusual  noise  or  a  nuisance: 

(h)  Acting  in  a  manner  that 
unreasonably  obstructs  the  usual  use  of 
NARA  facilities: 

(i)  Acting  in  a  manner  that  otherwi.se 
impedes  or  disrupts  the  performance  of 
official  duties  by  (Government  and 
contract  employees: 

())  Acting  in  a  manner  that  prevents 
the  general  public  from  obtaining 
NARA-providod  services  in  a  timely 
manner:  or 

(k)  Loitering. 

Subpart  B— What  Are  ttw  Rules  for 
Filming,  Ptwtographing,  or 
Videotaping  on  NARA  Property? 

$1280.40    Definitions. 

(a)  Filming.  photafi,rnphing.  or 
vidfotaping  for  coninn'mal  purposes 
Any  filming,  photographing,  or 
videotaping  to  promote  commert:ial 
enterprises  or  commodities. 

(b)  \'rws  filminfi.  photogmphmii.  or 
videotaping.  Any  filming, 
photographing,  or  videotaping  done  by 
a  commercial  or  non-profit  news 
organization  that  is  intended  for  use  in 
a  television  or  radio  news  br()adc:ast, 
newspaper,  or  periodical. 

(c)  Personal  use  filming, 
photographing,  or  videotaping  Any 
filming,  photographing,  or  videotaping 
intended  solely  for  personal  use  that 
will  not  be  commercially  distributed. 

$1280.42    When  do  the  ruies  in  this 
subpart  apply? 

(a)  These  rules  apply  to  anyone  who 
is  filming,  photographing,  or 
videotaping  inside  any  NARA-run 
facility  and  while  on  NARA  property. 

(b)  Filming,  photographing,  and 
videotaping  on  the  grounds  of  any 
NARA  regional  records  services  facility, 
or  on  the  grounds  surrounding  the 
Washington  National  Records  (.ienter  are 
governed  by  CSA  regulations. 
Management  of  Buildings  and  Tirounds, 
found  at  41  CFR  part  ll)l-2{),  and  must 
be  approved  by  a  GSA  official. 

$1280.44     May  t  film,  photograph,  or 
videotape  on  NARA  property  for 
commerciai  purposes? 

No.  filming,  photographing,  and 
videotaping  on  NARA  property  for 
commercial  purposes  is  prohibited 


§  1 280.46  What  ara  the  rules  for  filming, 
photographing,  or  videotaping  on  NARA 
property  for  personal  use? 

(a)  You  may  film,  photograph,  or 
videotape  outside  a  NARA  facility  so 
long  as  you  do  not  impede  vehicular  or 
pedestrian  traffic 

(b)  You  may  film,  photograph,  or 
videotape  inside  a  NARA  facility  during 
regular  business  hours  in  public  areas, 
including  research  rooms  and  exhibition 
areas,  under  the  following  conditions: 

(1)  You  may  not  use  a  flash  or  other 
supplemental  lighting; 

(2)  You  may  not  use  a  tripod  or 
similar  equipment:  and 

(3)  You  may  not  film,  photograph,  or 
videotape  while  on  the  interior  steps  or 
ramp  leading  to  the  Declaration  of 
Independence,  the  Constitution,  and  the 
Bill  of  Rights  in  the  Exhibition  Hall  of 
the  National  Archives  Building. 

$  1 280.48    How  do  I  apply  to  film, 
photograph,  or  videotape  on  NARA 
property  for  news  purposes? 

(a)  If  you  wish  to  film,  photograph,  or 
videotape  for  news  purposes  at  the 
National  Archives  Building,  the 
National  Archives  at  College  Park,  or  the 
Washington  National  Records  Center, 
you  must  request  permission  from  the 
NARA  Public  Affairs  Officer,  8601 
Adelphi  Road.  College  Park.  Maryland. 
20740-6001 

(b)  If  you  wish  to  film,  photograph,  or 
vide(3tape  for  news  purposes  at  a 
Presidential  library  or  at  a  regional 
records  services  facility,  you  must 
contact  the  director  of  the  library  (see  36 
CFR  1253.3  for  contact  information)  or 
regional  records  services  facility  (see  36 
CFR  1253.6  for  contact  information)  to 
request  permission. 

(c)  Your  request  for  permission  to 
film,  photograph,  or  videotape  for  news 
purpo.ses  must  contain  the  following 
information: 

( 1 )  The  name  of  the  organization  you 
are  working  for: 

(2)  Areas  you  wish  to  film, 
photograph,  or  videotape; 

(3)  Documents,  if  any,  you  wish  to 
film: 

(4)  The  purpose  of  the  project  you  are 
working  on: 

(5)  What  you  intend  to  do  with  the 
film,  photograph,  or  videotape:  and 

(6)  How  long  you  will  need  to 
complete  your  work  on  NARA  property. 

(d)  You  must  request  permi.ssion  at 
least  one  we«!k  in  advance  of  your 
desired  filming  date.  If  you  make  a 
request  within  a  shorter  time  period,  we 
may  not  be  able  to  accommodate  your 
rmjuest. 

(e)  OMB  control  number  3095 — 0040 
has  been  assigned  to  the  information 
c:ollection  contained  in  this  section. 


(f)  This  section  does  not  apply  to  you 
if  you  have  permission  to  use  your  own 
microfilming  equipment  to  film  archival 
records  and  donated  historical  materials 
under  the  provisions  of  36  CFR  1254.90 
through  1254.102.  You  must  follow  the 
procedures  in  36  CFR  part  1254  for 
permission  to  film  archival  records  and 
donated  materials  for  research  purposes 
or  for  microfilm  publications. 

$  1 280.50    What  will  I  be  allowed  to  film, 
photograph,  or  videotape  for  news 
purposes? 

(a)  NARA  will  permit  you  to  film, 
photograph,  or  videotape  sections  of  the 
interior  or  exterior  of  any  NARA  facility 
only  for  stories  about: 

(1)  NARA  programs; 

(2)  NARA  exhibits: 

(3)  NARA  holdings; 

(4)  NARA  services; 

(5)  A  former  President; 

(6)  A  researcher  who  has  made  or  is 
making  use  of  NARA  holdings 
(provided  that  the  researcher  also 
approves  your  request);  or 

(7)  Any  other  NARA-related  activity 
approved  by  the  appropriate  NARA 
representative. 

(b)  NARA  reserves  the  right  to  reject 
any  request  that  does  not  meet  the 
criteria  set  forth  in  36  CFR  1280.50(a) 
and  (c)  or  because  of  scheduling  or 
staffing  constraints. 

(c)  We  will  not  grant  you  permission 
to  film,  photograph,  or  videotape  if  you 
intend  to  use  the  film,  photographs,  or 
videotape  for  commercial,  partisan 
political,  .sectarian,  or  similar  activities. 

$  1 280.52  What  are  the  rules  for  filming, 
photographing,  or  videotaping  on  NARA 
property  for  news  purposes? 

The  following  conditions  and 
restrictions  apply  to  anyone  that  has 
been  granted  permission  to  film, 
photograph,  or  videotape  for  news 
purposes  under  Subpart  B: 

(a)  NARA  may  limit  or  prohibit  use  of 
artificial  light  in  connection  with  the 
filming,  photographing,  or  videotaping 
of  documents  for  news  purposes.  You 
may  not  use  any  supplemental  lighting 
devices  while  filming,  photographing, 
or  videotaping  inside  a  NARA  facility  in 
the  Washington.  DC.  area  without  the 
prior  permission  of  the  NARA  Public 
Affairs  Officer.  If  the  Public  Affairs 
Officer  approves  your  use  of  artificial 
lighting  in  the  Exhibition  Hall.  NARA 
will  use  facsimiles  in  place  of  the 
Declaration  of  Independence,  the 
Constitution,  and  the  Bill  of  Rights.  If 
NARA  approves  your  use  of  high 
intensity  lighting,  NARA  will  cover  or 
replace  with  facsimiles  all  other 
exhibited  documents  that  fall  within  the 
boundaries  of  such  illumination.  You 


may  not  use  amy  supplemental  lighting 
devices  at  the  Presidential  Libraries  and 
the  regional  records  services  facilities 
without  permission  from  a  NARA 
representative  at  that  facility. 

(b)  On  a  case-by-case  basis,  the  Public 
Affairs  Officer  or  other  appropriate 
NARA  representative  may  grant  you 
permission  to  film,  photograph,  or 
videotape  in  stack  areas  containing 
unclassified  records. 

(c)  While  filming,  photographing,  or 
videotaping,  you  are  liable  for  injuries 
to  people  or  property  that  result  from 
your  activities  on  NARA  property. 

(d)  At  all  times  while  on  NARA 
property,  you  must  conduct  your 
activities  in  accordance  with  all 
applicable  NARA  regulations  contained 
in  this  part. 

(e)  Your  filming,  photographing,  or 
videotaping  activity  may  not  impede 
people  who  are  entering  or  exiting  any 
NARA  facility  unless  otherwise 
authorized  by  the  facility's  director,  or 
by  the  NARA  Public  Affairs  Officer  for 
Washington,  DC.  area  facilities. 

(f)  You  must  be  accompanied  by  a 
NARA  staff  member  when  filming, 
photographing,  or  videotaping  the 
interior  of  any  NARA  facility. 

(g)  NARA  will  approve  your  request 
to  do  press  interviews  of  NARA 
personnel  on  NARA  property  only  when 
such  employees  are  being  interviewed 
in  connection  with  official  business. 
Interviews  with  NARA  staff  and 
researchers  may  take  place  only  in  areas 
designated  by  the  NARA  Public  Affairs 
Officer  for  Washington.  DC,  area 
facilities,  or  by  the  appropriate  NARA 
representative  at  other  NARA  facilities. 

(h)  You  may  film  and  photograph 
documents  only  in  those  areas  which 
the  NARA  Public  Affairs  Staff 
designates  in  the  National  Archives 
Building,  the  National  Archives  at 
College  Park,  or  the  Washington 
National  Records  Center  or  in  those 
areas  designated  as  appropriate  by  the 
staff  liaison  at  other  NARA  facilities. 

(i)  We  will  limit  your  film  and 
photography  sessions  to  two  hours. 

(j)  You  may  not  state  or  imply  that 
NARA  approves  of  or  will  sponsor: 

(1)  Your  activities  or  views;  or 

(2)  The  uses  to  which  you  put  images 
depicting  any  NARA  facility. 

Subpart  C— Wtiat  Are  ttie  Additional 
Rules  for  Using  NARA  Faciiities  in  the 
Washington,  DC,  Area? 

S 1 280.60    Where  do  I  enter  the  National 
Archives  Building  In  Washington,  DC? 

(a)  To  conduct  research  or  official 
business,  you  must  enter  the 
Pennsylvania  Avenue  entrance  of  the 
National  Archives  Building. 


(b)  To  visit  the  Exhibition  Hall  of  the 
National  Archives  Building,  you  must 
enter  through  the  Constitution  Avenue 
entrance.  However,  the  guards  are 
authorized  to  admit  through  the 
Pennsylvania  Avenue  entrance  and  the 
Main  Floor  gates  visitors  who: 

(1)  Are  using  wheelchairs  or  other 
medical  appliances; 

(2)  Are  pushing  strollers;  or 

(3)  Have  other  medical  or  physical 
conditions  that  preclude  using  the  steps 
at  the  Constitution  Avenue  entrance. 

$  1280.62    When  is  the  Exhibition  Hall 
open? 

You  may  enter  the  Exhibition  Hall 
from  10  a.m.  to  9  p.m.  except  during 
winter  months  (the  day  after  Labor  Day 
through  March  31)  when  the  Exhibition 
Hall  closes  at  5:30  p.m.  The  Archivist  of 
the  United  States  reserves  the  authority 
to  close  the  Exhibition  Hall  to  the  public 
at  any  time  for  special  events  or  other 
purposes.  The  building  is  closed  on 
December  25. 

§  1 280.64    What  entrance  should  i  use  to 
enter  the  National  Archives  at  College 
Park? 

You  may  enter  the  National  Archives 
at  College  Park  facility  only  through  the 
main  entrance  on  Adelphi  Road.  This 
entrance  will  be  open  to  visitors  during 
normal  business  hours  described  in  36 
CFR  1253.2.  Commercial  deliveries 
must  be  made  at  the  loading  dock  which 
is  accessible  only  from  Metzerott  Road. 

§  1 280.66    May  I  use  the  National  Archives 
Library? 

The  National  Archives  Library 
facilities  in  the  National  Archives 
Building  and  in  the  National  Archives  at 
College  Park  are  operated  to  meet  the 
needs  of  researchers  and  NARA  staff 
members.  If  you  are  not  conducting 
research  in  archival  materials  at  NARA. 
NARA  Library  staff  will  refer  you  to 
public  libraries  and  other  possible 
sources  for  such  published  materials. 

S 1 280.68    May  i  use  the  cafeteria  at  the 
National  Archives  at  College  Park? 

Yes.  the  cafeteria  at  the  National 
Archives  at  College  Park  is  open  to  the 
public  during  normal  business  hours. 

Subpart  D — How  Do  i  Request  to  Use 
Washington,  DC,  Area  NARA  Faciiities 
for  an  Event? 

S 1 280.70    When  does  NARA  allow  other 
groups  to  use  its  public  areas  for  events? 

(a)  All  public  areas  in  NARA  facilities 
are  intended  for  official  NARA 
functions.  However,  if  NARA  does  not 
have  an  event  scheduled  in  a  particular 
area,  we  may  allow  the  use  of  that  area 
for  an  event  sponsored  by  another 


Federal  agency  or  private  group.  The 
event  must  comply  with  the  conditions 
in  this  subpart. 

(b)  In  the  National  Archives  Building, 
vou  may  request  to  use  the  following 
areas: 


Area 


Capacity 


Theater 

Archivist's  reception 

room. 
Conference  rooms  . 


216  persons 

70  to  150  persons 

30  to  70  persons 


(c)  In  the  National  Archives  at  College 
Park,  you  may  request  to  use  the 
following  areas: 


Area 


Capacity 


Auditorium  

Lecture  rooms 


332  persons 

30  to  70  persons  (or 
up  to  300  witti  all 
dividers  removed) 


$  1 280.72    What  are  the  general  rules  for 
using  NARA  public  areas? 

You  must  adhere  to  the  following 
rules  when  using  any  NARA  facility  for 
an  event: 

(a)  Any  use  of  NARA  public  areas  for 
an  event  must  be  for  the  benefit  of  or  in 
coimection  with  the  archival  and 
records  activities  administered  by 
NARA  and  must  be  consistent  with  the 
public  perception  of  NARA  as  a 
research  and  cultural  institution  as 
articulated  in  our  Strategic  Plan. 

(b)  The  event  must  be  sponsored, 
cosponsored,  or  authorized  by  NARA. 

(c)  You  are  not  allowed  to  charge  an 
admission  fee  or  make  any  indirect 
assessment  for  admission,  and  you  may 
not  otherwise  collect  money  at  the  event 
unless  specifically  authorized  by  the 
Archivist  of  the  United  States  for  special 
not-for-profit  events  which  are  held  by 
organizations  sponsored  by  NARA. 
Commercial  advertising  or  the  sale  of 
any  items  is  not  permitted. 

(d)  No  areas  on  NARA  property  may 
be  used  to  promote  commercial 
enterprises  or  products  or  for  partisan 
political,  sectarian,  or  similar  purposes. 

(e)  Use  of  NARA  public  areas  will  not 
be  authorized  for  any  organization  or 
group  that  engages  in  discriminatory' 
practices  proscribed  by  the  Civil  Rights 
Act  of  1964,  as  amended. 

(f)  You  must  not  misrepresent  your 
identity  to  the  public  nor  conduct  any 
activities  in  a  misleading  or  fraudulent 
manner. 

(g)  You  must  ensure  that  no 
Government  property  is  destroyed, 
displaced,  or  damaged  during  your  use 
of  NARA  public  areas.  You  must  take 
prompt  action  to  replace,  return,  restore, 
repair  or  repay  NARA  for  any  damage 
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cau.sed  to  tlovcriuiii'iit  pr(i[)»'rt\  (luring 
th.!  iisi'  of  NARA  facilities 

(h)  Most  artMs  arc  availdblc  trom  H 
am   until  9::<0  p.m  ,  Monday  throu^jh 
Friday,  and  from  9:00  a.m.  until  4;30 
p.m.  on  Saturdav.  A  NAKA  staff 
mombnr  must  he  present  at  all  times 
when  the  NAKA  facility  is  in  use  If  the 
facilities  and  staff  are  availahle.  NARA 
may  ap|)rove  retjuests  for  eyent.s  that 
would  he  held  hefore  or  after  these 
hours 

(il  You  must  provide  support  people 
as  nt!eded  to  register  ^;uests,  distribute 
approved  literature,  namo  tags,  and 
(ithtT  maff!rial,  and 

(jl  NARA  must  approve  any  item  that 
yuu  plan  to  distribute  or  display  at  the 
event,  and  any  notu  e  or  .idvertisement 
that  mentions  NAKA,  the  National 
Archives  Trust  Fund  Board,  or 
incorporates  any  of  the  stuils  described 
in  3B(;FR  1200,2 

§  1 280.74     How  do  I  apply  to  use  NARA 
public  areas  in  Washington,  DC,  area 
facilities? 

la)  //(Hv  do  I  nunii'st  to  usr  a  \.\HA 
public  spiK  f'  tor  nn  ei-enf  ■"  To  reijuest 
the  use  of  a  NAK.\  [)ublii   sp.ice  in  the 
VVashini;ton,  UV..  are.i,  viiu  must 
complete  NA  Form  ItiOOH,  Application 
for  Use  of  .Space  OMH  control  number 
3()9.S-()()4:<  has  been  assigned  to  the 
information  collection  contained  in  this 
section.  Copies  of  the  form  are  available 
from  the  Fat:ilities  and  Materiel 
Management  Sorvicu^s  Division.  National 
Archives  and  Records  Administration, 
HHOl  Adelphi  Koad,  College  ['ark, 
Maryland.  20740-«)001    Complett-d 
forms  must  be  sent  to  this  address. 

(h)  When  do  I  iit'cd  to  siihiiut  luv 
re(/Uf?.sf  •■  You  must  submit  recjuests  for 
use  of  NARA  publi<  ar«MS  at  least  M) 
calendar  days  btdort^  the  proposiid  event 
is  to  occur. 

§  1 280.76    Wtiat  will  I  tiave  to  pay  to  use  a 
NARA  public  area  for  an  event? 

(a)  Non-Federal  organizatiims  will  he 
retjuired  to  make  a  contribution  to  the 
National  Archives  Trust  Fund  to 
maintain  the  public  area  and  to  cover 
the  cost  of  additional  cleaning,  guard 
an<i  other  re(juired  services.  NARA  will 
determine  how  much  vour  contribution 
will  be,  ba.sed  upon  the  level  of  NARA- 
provided  .services  for  your  event. 

(b)  Federal  agencies  using  these 
spaces  for  official  government  functions 
must  reimburse  NARA  only  for  the  cost 
of  additional  cleaning,  security,  and 
other  staff  services. 

(c)  An  estimat('  of  the  costs  can  be 
obtained  by  contacting  the  Facilities  and 
Materiel  Management  St'rvices  Division. 
National  Archives  and  Records 
Administration.  H601  Adelphi  Road. 
College  Park.  Maryland.  20740-6001 


§  1 280,78     How  will  NARA  ttandle  my 
request  to  use  a  lecture  room,  tt>e 
auditorium,  ttie  Ttieater,  or  ttie  Archivist's 
Reception  Room? 

(a)  When  you  request  u,se  of  a  NARA 
le<  ture  room,  auditorium,  the  Theater, 
or  the  Archivists  Recepticm  Room,  the 
Fac  ilities  and  Materiel  Management 
Services  Division  will  review  your 
request: 

(1 )  To  ensure  that  it  meets  all  of  the 
provisions  in  this  subpjarl; 

(2)  To  determine  if  the  room  vou  have 
re(]uested  is  available  on  the  date  and 
time  you  have  requested;  and 

[3]  To  determine  the  cost  of  the  event. 

(b)  When  the  Facilities  and  Materiel 
Management  .Services  Division  has 
completed  this  rt'view ,  the\  will  notify 
you  of  their  decision.  They  may  ask  for 
addificmal  information  before  deciding 
whether  or  not  to  approve  your  event. 

(i.)  ,NARA  reserves  the  right  to  reject 
or  require  changes  in  any  material. 
activity,  or  caterer  yfiu  intend  to  use  for 
the  event 

§  1 280.80    May  I  ask  to  use  the  Exhibition 
Hall? 

(a)  The  Fxhibition  Hall  is  primarily 
used  for  the  public  e.xhibition  of  the 
(Charters  of  P'reedom  and  other 
dof:uments  from  NARA's  holdings. 
NARA  also  uses  the  E.xhibition  Hall  for 
activities  that  further  its  Strategic  Plan. 
Therefore,  the  use  of  the  Exhibition  Hall 
for  private  events  is  not  permitted.  In 
rare  circumstances,  NARA  does,  upon 
application,  permit  other  Federal 
agencies,  quasi-Federal  agencies,  and 
State  and  local  governments  to  use  the 
Exhibition  Hall  for  official  functions, 
w  ith  NARA  as  a  cu-sp(msor. 
(iovernmental  groups  that  u.se  the 
Exhibition  Hall  for  ofrK:ial  functions 
must  reimburse  NARA  for  the  cost  of 
additional  cleaning,  .security,  and  other 
staff  services. 

Subpart  E— What  Additional  Ruies 
Apply  for  Use  of  Facilities  in 
Presidential  Libraries? 

§  1 280.90    What  are  the  rules  of  conduct 
while  visiting  the  Presidential  libraries? 

In  addition  to  the  rules  in  Subpart  A, 
when  visiting  the  museums  of  the 
Presidential  Libraries,  you  may  be 
retpiired  to  check  all  of  your  parcels  and 
luggage  in  areas  designated  bv  Library 
staff. 

§  1 280.92    When  are  the  Presidential  library 
museums  open  to  the  public? 

(a)  The  hours  of  operation  at 
Presidential  Library  museums  vary. 
Please  contact  the  individual  facility 
you  wish  to  visit  for  the  hours  of 
operation.  See  36  CFR  12.53. 3  for 
Presidential  Library  contact 


information   All  Presidential  Library 
museums  are  closed  on  Thanksgiving. 
December  25.  and  January  1.  with  the 
exception  of  the  Lyndon  Baines  Johnson 
Library  VJuseum.  which  is  closed  only 
on  December  25. 

(b)  .See  36  CFR  1253.3  for  the 
operating  hours  of  the  research  rooms  of 
the  Presidential  Libraries. 

§  1280.94    When  do  Presidential  libraries 
allow  other  groups  to  use  their  public  areas 
for  events? 

(a)  Although  Presidential  Library 
buildings  and  grounds  are  intended 
primarily  for  the  libraries'  use  in 
carrying  out  their  programs,  you  may 
request  the  u.se  of  Presidential  Library 
fac:ilities  when  the  proposed  activity  is: 

(1)  ,Sp(msored,  cosponsored.  or 
authorized  by  the  library; 

(2)  Conducted  to  further  the  lihrarv's 
interests;  and 

(3)  Scheduled  so  as  not  to  interfere 
with  the  normal  operation  of  the  library. 

(b)  Your  event  at  the  library  must  be 
for  the  benefit  of  or  in  connection  with 
the  mission  and  programs  of  the  library 
and  must  be  consistent  with  the  public 
perception  of  the  library  as  a  research 
and  cultural  institution. 

(c)  To  request  the  use  of  a  librarv  area, 
you  must  apply  in  writing  to  the  library 
director  (see  36  CFR  1253.3  for  the 
address)  and  complete  NA  Form  1601 1 , 
Applic:ation  for  Use  of  .Space  in 
Presidential  Libraries.  OMB  control 
number  3095-0024  has  been  assigned  to 
the  information  collection  contained  in 
this  section. 

(d)  You  may  not  use  library  facilities 
for  any  activities  that  involve: 

(1)  Profit  making: 

(2)  Commercial  advertising  and  sales; 

(3)  Partisan  political  activities; 

(4)  Sectarian  activities,  or  other 
similar  activities;  or 

(5)  Any  use  inconsistent  with  those 
authorized  in  this  section. 

(e)  You  may  not  charge  admission 
fees,  indirect  assessment,  or  take  any 
other  kind  of  monetary  collection  at  the 
event.  NARA  will  charge  normal 
admission  fees  to  the  museum  if  that 
area  is  used  for  the  event. 

(f)  You  will  be  assessed  additional 
charges  by  the  library  director  to 
reimburse  the  Government  for  expenses 
incurred  as  a  result  of  your  use  of  the 
library  facility. 

§  1 280.96    Supplemental  rules. 

Library  directors  may  establish 
appropriate  supplemental  rules 
governing  use  of  Presidential  libraries 
and  adjacent  buildings  and  areas  under 
NARA  control. 


Subpart  F— What  Additional  Rules 
Apply  for  Use  of  Public  Areas  at 
Regional  Records  Services  Facilities? 

§  1 280. 1 00    What  are  the  rules  of  conduct 
at  NARA  regional  records  services 
facilities? 

While  at  any  NARA  regional  records 
services  facility,  you  are  subject  to  the 
GSA  regulations.  Conduct  on  Federal 
Property  (41  CFR  subpart  101-20,3), 

§  1280.102    When  do  NARA  regional 
records  services  facilities  allow  other 
groups  to  use  their  public  areas  for  events? 

(a)  Although  NARA  regional  records 
services  facility  auditoriums  and  other 
public  spaces  in  the  facility  buildings 
and  the  facility  grounds  are  intended 
primarily  for  the  use  of  the  NARA 
regional  records  services  facility  in 
carrying  out  its  programs,  you  may 
request  to  use  one  of  these  areas  for 
lectures,  seminars,  meetings,  and 
similar  activities  when  these  activities 
are: 

(1)  Sponsored,  cosponsored,  or 
authorized  by  the  NARA  regional 
records  services  facility; 

(2)  To  further  NARA's  interests;  and 

(3)  Scheduled  so  as  not  to  interfere 
with  the  normal  operation  of  the  NARA 
regional  records  services  facility, 

fb)  Your  event  at  the  NARA  regional 
records  services  facility  must  be  for  the 
benefit  of  or  in  coimection  with  the 
mission  and  programs  of  NARA. 

(c)  You  must  ask  permission  to  use  a 
public  area  at  a  NARA  regional  records 
services  facility  from  the  director  of  that 
facility  (see  36  CFR  1253.6  for  a  list  of 
addresses). 

(d)  NARA  regional  records  services 
facilities  will  not  allow  use  of  any 
auditoriums  or  other  public  spaces  for 
any  activities  that  involve: 

(1)  Profit  making; 

(2)  Commercial  advertising  and  sales; 

(3)  Partisan  political  activities; 

(4)  Sectarian  activities,  or  other 
similar  activities;  or 

(5)  Any  use  inconsistent  with  those 
authorized  in  this  section. 

(e)  You  may  not  charge  admission 
fees,  indirect  assessment,  or  take  any 
other  kind  of  monetary  collection  at  the 
event. 

(f)  You  will  be  assessed  a  charge  by 
the  facility  director  to  reimburse  the 
Government  for  expenses  incurred  as  a 
result  of  the  your  use  of  the  facility. 

Dated:  May  26,  2000 
lolin  W.  Carlin, 

Archivist  of  the  i'nitcd  Slates. 

[FR  Doc:.  0C>-l;^810  Filed  .i-.ll-OO;  8:45  ami 
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GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Part  102-36 
[FPMR  Amendment  H-205] 
RIN  3090-AF39 

.  Disposition  of  Excess  Personal 
Property;  Correction 

agency:  Office  of  Govemmentwide 

Policy,  GSA, 

ACTION:  Final  rule;  correction, 

SUMMARY:  This  document  corrects  an 
error  contained  in  a  final  rule  appearing 
in  Part  III  of  the  Federal  Register  of 
Tuesday,  May  16.  2000  (64  FR  31218). 
The  rule  revised  the  Federal  Property 
Management  Regulations  (FPMR)  by 
moving  coverage  on  the  disposition  of 
excess  personal  property  into  the 
Federal  Management  Regulation  (FMR) 
and  adding  a  cross-reference  to  the 
FPMR  to  direct  readers  to  the  coverage 
in  the  FMR, 

EFFECTIVE  DATE:  May  30,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Martha  Caswell,  Director,  Personal 
Property  Management  Policy  Division 
(MTP),  202-501-3828. 
SUPPLEMENTARY  INFORMATION:  In  rule 
document  00-11921  begirming  on  page 
31218  in  the  issue  of  Tuesday.  May  16. 
2000,  make  the  following  correction: 

§  1 02-36.330    [Corrected] 

1.  On  page  31228,  in  the  second 
column,  in  §  102-36.330,  paragraph  (1) 
is  correctly  designated  as  paragraph  (a); 
paragraph  (2)  is  correctly  designated  as 
paragraph  (b);  paragraph  (3)  is  correctly 
designated  as  paragraph  (c). 

Dated:  May  26.  2000. 
Sharon  A.  Kiser, 

Federal  Acquisition  Policy  Division.  Office 

of  Govemmentwide  Policy. 

IFR  Doc.  00-13669  Filed  5-31-00:  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

42  CFR  Part  403 
[HCFA-4005-IFC] 
RIN  093S-AJ67 

Medicare  Program;  State  Health 
Insurance  Assistance  Program  (SHIP) 

agency:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
ACTION:  Interim  final  rule  with  comment 
period. 


SUMMARY:  This  interim  final  rule 
explains  the  terms  and  conditions  that 
apply  to  grants  to  States  for  counseling 
and  assistance  to  Medicare 
beneficiaries,  and  makes  several  minor 
technical  clarifications  about  program 
compliance.  We  also  specify  our 
policies  regarding  the  treatment  of  funds 
associated  with  the  management  of  this 
program,  including  user  fee  assessments 
not  in  effect  when  prior  regulations 
were  issued.  This  interim  final  rule  is 
issued  in  accordance  with  section  4360 
of  the  Omnibus  Budget  Reconciliation 
Act  of  1990  (OBRA  '90)  and  section 
1857(e)(2)  of  the  Social  Securitv  Act  (the 
Act), 

DATES:  Effective  date:  These  regulations 
are  effective  on  July  3.  2000. 

Comment  date:  Comments  will  be 
considered  if  we  receive  them  at  the 
appropriate  address,  as  provided  below, 
no  later  than  5:00  p,m.  on  July  31.  2000. 
ADDRESSES:  Mail  an  original  and  3 
copies  of  written  comments  to  the 
following  address:  Health  Care 
Financing  Administration.  Department 
of  Health  and  Human  Services. 
Attention:  HCFA-4005-IFC.  P.O.  Box 
8010,  Baltimore,  MD  21244-8010. 

If  you  prefer,  you  may  deliver  your 
written  comments  (1  original  and  3 
copies)  to  one  of  the  following 
addresses: 
Room  443-G,  Hubert  H.  Humphrey 

Building.  200  Independence  Avenue, 

SW..  Washington.  DC  20201.  or 
Room  C5-16-03,  7500  Security 

Boulevard,  Baltimore,  Maryland 

21244-1850. 

Because  of  staffing  and  resource 
limitations,  we  cannot  accept  comments 
by  facsimile  (FAX)  transmission.  In 
commenting,  please  refer  to  file  code 
HCFA-4005-IFC,  Comments  received 
timely  will  be  available  for  public 
inspection  as  they  are  received, 
generally  beginning  approximately  3 
weeks  after  publication  of  a  document, 
in  Room  443-G  of  the  Departments 
offices  at  200  Independence  Avenue, 
SW,,  Washington,  DC.  on  Monday 
through  Friday  of  each  week  from  8:30 
a.m.  to  5  p.m..'  phone:  (202)  690-7890). 
FOR  FURTHER  INFORMATION  CONTACT:  Eric 
Lang.  (410)  786-3199. 

I.  Background 

A.  OBRA  90 

Section  4360  of  the  Omnibus  Budget 
ReconciHation  Act  of  1990  (OBRA  '90). 
Public  Law  101-508,  requires  us  to 
make  grants  to  States,  Commonwealths, 
and  Territories  for  health  insurance 
advisory  service  programs  for  Medicare 
beneficiaries.  (Hereinafter,  unless 
otherwise  indicated,  the  term  "State  "  or 
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"States'"  includes  the  50  States,  the 
District  of  Ci)lumbia,  the 
CommonwtMlth  nf  Puerto  Rico,  the 
Virgin  Island.s.  C.iiam.  and  American 
Samoa.)  (Grants  are  available  fo  provide 
information.  i;oun.s«'lin^,  and  assistance 
relating  to  Medicare.  Medicaid. 
Medicare  supplemental  policies,  long- 
term  care  insurance,  and  other  health 
insurance  bt?nefit  information  This 
funding  program  is  known  as  the  State 
HfMlth  Insurance  Assistance  l^rogram 
(SHIP),  formerly  called  the  Health 
Insurance  Information  (Counseling  and 
Assistance  (KIA)  (Grants  Program  The 
name  of  this  program  was  changed  to 
SHIP  in  FY  l'J9H  when  it  became 
apparent  th.it  the  most  recent  name  of 
liie  program.  Beneficiary  Services  and 
Information  Grants  Program  (BSI). 
severely  lacked  public  recognition 

On  August  2t).  1992.  we  published  a 
final  rule  with  conmient  period  (.57  FR 
.JHHIB)  that  established  the  funding 
level  for  health  insurant  e  grants  during 
Federal  fiscal  year  (FY)  1992-199.1  The 
provisions  in(  orporated  into  our 
regulations  at  42  CFR  part  40:1.  subpart 
F.  defined  program  eligibility  criteria, 
minimum  funding  levels,  limitations 
and  re[)orting  recjuirements  On  October 
7.  1994.  we  published  a  final  rule  with 
( Dmment  period  (."19  FR  r>]  125)  that 
included  amendments  to  the  1992  rule 
and  established  a  regulatory  basis  for 
continued  funding  beyond  FY  1993.  As 
set  forth  ill  that  rule,  grant  awards  are 
based  on  a  12-monlh  period,  with  ai\ 
optnm  to  renew  at  the  close  of  the  fisi  al 
year 

Section  403  .")l)2  of  our  regulations, 
Availability  of  grants,  specifies  that 
H(;FA  awards  funds  to  Slates  subject  to 
(Itmgressional  appropriations  of  funds 
and,  if  applicable,  subject  to  the 
satisfactory  progress  in  the  .State's 
|)roj(;ct  during  the  preceding  grant 
period.  The  criteria  by  which  progntss  is 
evaluated  and  the  performance 
standards  for  dtilermining  whether 
satisfactory  progress  has  been  made  is 
specified  in  the  notice  of  grant  award 
sent  to  each  State  HC;F.-\  advises  each 
State  as  to  when  fo  make  aj)plication 
and  provides  information  as  to  the 
timing  of  the  grant  award  and  the 
duration  of  the  grant  award.  HCFA  also 
provides  an  estimate  of  tht?  amount  of 
funds  that  may  be  available  to  the  State. 
Se<:tion  403. .504.  Number  and  size  of 
grants,  establishes  that  each  eligible 
State  submitting  an  acceptable 
application  receives  a  grant  for  new 
programs  and  enhancement  of  existing 
programs 

Section  403  5()4(b)(  1)  provides  that 
each  State,  with  the  exception  of 
American  Samoa,  the  Virgin  Islands  and 
(Juam,  is  eligible  to  receive  a   'fixed  " 
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award  of  $75,000.  American  Samoa,  the 
Virgin  Islands  and  Guam  are  each 
eligible  to  receive  a  fixed  grant  award  of 
525,000  The  fixed  grant  constitutes  the 
minimum  level  of  funding  required  bv 
section  43R0(a)  of  OBRA  '90.  In 
addition,  <» 403.504(b)(2)  provides  that 
each  State  is  also  eligible  to  receive  a 
"variable"  award,  that  is  calculated 
according  to  the  formula  set  forth 
therein. 

Previously.  H(TA  depended  upon 
specific  ('ongressional  appropriations  to 
fund  SHIP.  In  1995,  the  Congressional 
appropriations  were  discontinued  and 
funding  for  the  program  since  that  time 
has  been  made  from  the  H(;FA  program 
management  budget.  Additional  funds 
are  available  from  the  Medicare+Choice 
(M+r,)  user  fee  assessment,  as  discussed 
below. 

SHIP  grants  are  now  in  the  seventh 
and  final  period  of  the  initial 
solicitation  that  was  issued  in  FY  1992. 
DHHS  grant  administration 
requirements,  set  forth  in  HHS  Chapter 
1-H5.  (Jrants  Administration  Manual. 
sectiDn  1-H5-40A.  Incremental 
Funding-Project  F'eriods  and  Frequency 
of  Competition,  specify  that  no  project 
may  be  supported  longer  than  7  years 
without  recompetition  When  we  apply 
for  a  continuation  of  hinding  for  the 
SHIP  next  year,  we  will  also  send  out 
new  solicitation  and  grant  application 
packages  to  the  States. 

H  BBA  of  1997 

Amendments  to  the  .Act  have  led  to 
the  (.reation  of  additional  funding  for 
SHIP.  On  August  5.  1997.  the  AcX  was 
amended  by  the  Balant :ed  Budget  .Act 
(the  BBA)  of  1997.  which  established  a 
new  Part  C  of  the  Medicare  program, 
sections  1851  through  1859.  known  as 
the  "Medicare+Choice  Program"  (M-t-C). 

Section  1851(d)(l)of  the  Act. 
"Providing  information  to  promote 
informed  choice,  "  requires  us  to  provide 
for  a(  livities  to  broadly  disseminate 
informatKm  to  Medicare  beneficiaries 
(and  prospective  Medicare  beneficiaries) 
on  available  M-t-C'  coverage  options  in 
order  to  promote  an  active,  informed 
selection  among  these  options.  Section 
1857(e)(2)(A)  of  the  .Act,  "Cost-sharing 
in  enrollment-related  costs."  authorizes 
us  to  charge  and  collet:!  an 
administration  f)r  user  fee  from  M+C. 
organizati(ms  for  the  purpo.se  of 
administering  this  information 
dissemination  program  .Any  amounts 
collected  in  accordance  with  section 
1857(e)(2)  are  specifically  authorized  to 
be  appropriate  only  for  the  purpose  of 
carr>ing  out  section  1851  (relating  to 
enrollment  and  dissemination  of 
information)  and  se<;tion  4360  of  OBI^ 
•90  (SHIP) 


II.  Provisions  of  the  Interim  Final  Rule 

We  are  amending  our  regulations  to 
provide  for  a  2-tiered  approach  for 
making  grants  under  SHIP.  Section 
403  504(a)  is  revised  to  provide  that  for 
aggregate  annual  expenditures  of  up  to 
SlO  million,  grants  will  be  made 
ac:cording  to  the  current  procedures  set 
forth  in  §403  504.  That  is.  each  eligible 
State  will  receive  a  fixed  as  well  as 
variable  amount  as  set  forth  in 
paragraphs  (b)  and  (c)  of  that  section. 
We  plan  to  continue  to  fund  this  first 
tier  of  grants  from  our  program 
management  budget  and  through  any 
Congressional  appropriations  made  for 
the  purpose  of  implementing  this 
program. 

VVifh  respect  to  the  second  tier,  any 
grants  that  exceed  a  total  of  $10  million 
annually  will  be  made  at  our  discretion 
according  to  criteria  that  will  be 
communicated  to  States  through  the 
grant  solicitation  process  (See  revised 
§  403.504(a)).  We  have  decided  to  notify 
States  of  the  criteria  for  awarding  the 
grants  rather  than  publish  specific 
criteria  in  our  regulations  in  order  to 
give  us  the  flexibility  required  by  the 
dynamic  nature  of  the  health  care 
industrv'. 

The  statutory  foundation  for  the 
current  SHIP  directed  the  focus  of  this 
program  primarily  on  informing 
beneficiaries  about  their  rights  and 
options  in  regard  to  supplemental 
insurance  Since  that  time,  changes  in 
the  climate  of  the  health  care  industrv , 
including,  for  example.  Medicare 
reform,  the  implementation  of  the  M-t-C 
program,  and  ongoing  consolidation 
within  the  managed  care  industry,  have 
introduced  a  host  of  issues  that  have 
proftmndly  changed  access  to  services, 
and  greatly  increased  the  need  for 
accurate  and  unbiased  information  to 
support  informed  choice  and  decision- 
making among  beneficiaries. 

Significant  issues  have  emerged  that 
affect  and  confuse  beneficiaries.  For 
example,  health  care  options  available 
today  require  coverage  and  payment 
choices  by  beneficiaries.  Rapidly 
emerging  issues,  such  as  managed  care 
plan  withdrawals,  create  an  urgent  need 
for  quick  response  to  the  concerns  of 
affected  beneficiaries  and  their  care 
givers.  Greater  choice  for  beneficiaries 
requires  SHIPs  to  modify,  and  in  many 
instances,  expand,  their  programs,  both 
in  the  size  and  scope  of  services  they 
provide. 

Our  policies  must  have  the  flexibility 
fo  accommodate  changes  facing  the 
Medicare  program  and  its  beneficiaries. 
Therefore,  we  will  use  our  discretion  to 
allocate  the  additional  funds  in  ways 
that  will  best  serve  beneficiaries  through 


SHIP.  This  will  allow  us  to  adapt  to  the 
particular  needs  of  beneficiaries  at  a 
given  time. 

We  are  revising  §  403.502. 
Availability  of  grants,  to  reflect  the 
change  in  the  source  of  grant  awards. 
This  change  clarifies  that  we  award 
grants  to  States  subject  to  fund 
availability,  and  if  applicable,  subject  to 
the  satisfactorv'  progress  in  the  State's 
project  during  the  preceding  grant 
period. 

We  are  revising  §  403.504.  Number 
and  size  of  grants,  at  paragraph  (a)  to 
specify  that,  for  available  grant  funds, 
up  to  and  including  $10,000,000.  grants 
will  be  apportioned  to  States  according 
to  the  grant  award  process  currently  in 
place.  We  are  also  revising  paragraph  (b) 
fo  highlight  the  availability  of  funds  as 
a  condition  of  award. 

We  are  revising  §  403.508, 
Limitations,  at  paragraph  (a)  to 
emphasize  the  fact  that  States  receiving 
grants  under  this  subpart  must  use  the 
grant  money  in  accordance  with  the 
terms  and  conditions  specified  in  the 
notice  of  grant  award. 

III.  Response  to  Comments 

Because  of  the  large  number  of  items 
of  correspondence  we  normally  receive 
on  Federal  Register  documents 
published  for  comment,  we  are  not  able 
to  acknowledge  or  respond  to  them 
individually.  We  will  consider  all 
relevant  comments  we  rectMve  bv  the 
date  and  time  specified  in  the  DATES 
section  of  this  preamble,  and.  when  we 
proceed  with  a  subsequent  document, 
we  will  respond  to  the  comments  in  the 
preamble  to  that  document. 

rV.  Waiver  of  Proposed  Rulemaking 

We  ordinarily  publish  a  notice  of 
proposed  rulemaking  in  the  Federal 
Register  and  provide  a  period  for  public 
comment  before  the  provisions  of  a  rule 
are  made  final.  Publication  of  a  notice 
of  proposed  rulemaking  may  be  waived 
if  we  find  there  is  good  cause  that  prior 
notice  and  comment  are  impractical, 
unnecessary,  or  contrary  to  public 
interest.  Because  the  changes  effected  in 
this  rule  are  not  substantive,  but.  rather 
are  procedural  and  technical  in  nature, 
and  serve  primarily  to  explain  our 
policies,  we  have  determined  that  notice 
and  comment  is  not  required.  In 
addition,  under  42  U.S.C.  1395hh  (a)- 
(b).  notice  and  comment  is  not  required 
where  a  statute  specifically  permits  a 
regulation  to  be  issued  in  interim  final 
form.  Section  4207(j)  of  Public  Law  No. 
101-508.  the  same  legislation  (OBRA 
'90}  containing  section  4360,  which 
established  the  grants  that  are  the 
subject  of  this  regulation,  specifically 
authorizes  the  Secretary  to  implement 


section  4360  by  interim  final  rule. 
Nevertheless,  we  are  providing  a  60-day 
period  for  public  comment  on  this  rule. 
We  will  consider  relevant  comments 
that  are  received  timely,  and  will 
respond  to  those  comments  and  make 
changes  in  a  subsequent  document  as 
appropriate  and  necessary. 

V.  Collection  of  Information 
Requirements 

This  interim  final  rule  does  not 
impose  any  information  collection  and 
recordkeeping  requirements  that  are 
subject  to  review  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act  of  1995. 

VI.  Regulatory  Impact  Statement 

We  have  examined  the  impacts  of  this 
interim  final  rule  as  required  by 
Executive  Order  (E.O.)  12866.  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104-4).  the  Regulator\' 
Flexibilitv  Act  (RFA)  (5  U.S.C.  sections 
601-612)  (Public  Law  96-354).  and 
section  1102(b)  of  the  Social  Security 
Act. 

Executive  Order  12866  directs 
agencies  to  assess  all  costs  and  benefits 
of  available  regulator}'  alternatives  and 
when  regulation  is  necessar\',  to  select 
regulatory-  approaches  that  maximize 
net  benefits  (including  potential 
economic,  environmental,  public  health 
and  safety  effects,  distributive  impacts, 
and  equity).  A  regulatory  impact 
analysis  (RIA)  must  be  prepared  for 
significant  regulatory  action  that  may 
have  economically  significant  effects 
($100  million  or  more  annually).  For 
purpose  of  E.O.  12866.  this  interim  final 
rule  is  not  expected  to  have  an  impact 
that  meets  the  economically  significant 
threshold. 

The  Unfunded  Mandates  Reform  Act 
of  1995  (UMRA)  applies  to  general 
notices  of  proposed  rulemaking  and 
final  rules  for  which  a  general  notice  of 
proposed  rulemaking  was  published. 
Thus,  this  interim  final  rule  is  not 
subject  to  the  requirements  of  the 
UMRA.  Despite  its  inapplicability,  this 
rule  is  not  a  "significant  regulatory- 
action  "  within  the  meaning  of  the 
UMRA.  SecUon  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995  requires 
agencies  to  prepare  an  assessment  of 
anticipated  costs  and  benefits  before 
publishing  any  rule  that  may  result  in 
an  expenditure  in  any  year  by  State, 
local,  or  tribal  governments,  in  the 
aggregate,  or  by  the  private  sector,  of 
$100  million  or  more.  We  have 
determined  that  this  interim  final  rule 
will  not  result  in  such  an  expenditure. 

The  RFA  requires  agencies  to  analyze 
options  for  regulatory  relief  of  small 
entities.  For  purposes  of  the  RFA,  small 


entities  include  small  businesses, 
certain  non-profit  organizations  and 
small  governmental  jurisdictions.  We 
generally  prepare  a  regulaton,-  flexibilitv 
analysis  that  is  consistent  with  the  ilFA 
unless  we  certify-  that  an  interim  final 
rule  will  not  have  a  significant  impact 
on  a  substantial  number  of  small 
entities.  The  impact  of  this  rule  will  fall 
primarily  on  States  and  individuals.  For 
purposes  of  the  RFA.  we  do  not 
consider  States  or  individuals  to  be 
small  entities.  We  have  not  prepared  an 
analysis  for  the  RFA  because  we  have 
determined,  and  certify-,  that  this 
interim  final  rule  has  no  significant 
economic  impact  on  small  entities. 

Section  1102(b)  of  the  Social  Security 
Act  (the  Act)  requires  us  to  prepare  a 
regulatory-  impact  analysis  (RLA)  if  a  rule 
or  regulation  may  have  a  significant 
impact  on  the  operations  of  a  substantial 
number  of  small  rural  hospitals.  This 
analysis  must  conform  to  the  provisions 
of  section  604  of  the  RF.A.  For  purposes 
of  section  1 102(b)  of  the  Act.  we  define 
a  small  rural  hospital  as  a  hospital  that 
is  located  outside  of  a  Metropolitan 
Statistical  Area  and  has  fewer  than  50 
beds. 

We  have  not  prepared  an  analysis  for 
section  1102(b)  of  the  Act  because  we 
have  determined  that  this  interim  final 
rule  has  no  significant  economic  impact 
on  a  substantial  number  of  small  rural 
hospitals. 

In  accordance  with  the  provisions  of 
Executive  Order  12866.  this  interim 
final  rule  with  comment  period  was  not 
reviewed  by  the  Office  of  Management 
and  Budget. 

List  of  Subjects  in  42  CFR  Part  403 

Health  insurance.  Hospitals, 
Intergovernmental  relations.  Medicare. 
Reporting  and  Recordkeeping 
requirements. 

42  CFR  part  403  is  amended  as 
follows: 

PART  403— SPECIAL  PROGRAMS  AND 
PROJECTS 

1.  The  authority  citation  for  part  403 
continues  to  read  as  follows: 

Authority:  Sees.  1102  and  1871  of  the 
Social  Security  Act  (42  U.S.C.  1302  and 
1395hh). 

2.  Section  403.502  is  revised  to  read 
as  follows: 

§  403.502    Availability  of  grants. 

HCFA  awards  grants  to  States  subject 
to  availability  of  funds,  and  if 
applicable,  subject  to  the  satisfactory 
progress  in  the  State's  project  during  the 
preceding  grant  period.  The  criteria  by 
which  progress  is  evaluated  and  the 
performance  standards  for  determining 
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whother  satisfactory  progress  has  been 
made  are  spet:ified  in  the  terms  and 
conditions  included  in  the  notice  of 
grant  award  sent  to  each  State.  HOFA 
advises  each  State  as  to  when  to  make 
application,  what  to  include  in  the 
application,  and  provides  information 
as  to  the  timing  of  the  grant  award  and 
the  duration  of  the  grant  award.  HCFA 
also  provides  an  estimate  of  the  amount 
of  funds  that  may  be  available  to  the 
State. 

3.  In  §  403.504,  paragraph  (a)  and  the 
introductory  text  of  paragraph  (b),  are 
revised  to  read  as  follows: 

§  403.504    Number  and  >lz*  of  grants. 

(a)  General.  For  available  grant  funds, 
up  to  and  including  $10,000,000,  grants 
will  be  made  to  States  according  to  the 
terms  and  formula  in  paragraphs  (b)  and 
(c)  of  this  section.  For  any  available 
grant  funds  in  excess  of  $10,000,000. 
distribution  of  grants  will  be  at  the 
discretion  of  HC'FA,  and  will  bo  made 
according  to  criteria  that  H("FA  will 
communicate  to  the  States  via  grant 
solicitation.  HCFA  will  provide 
information  to  eai:h  State  as  to  what 
must  be  included  in  the  application  for 
grant  funds  HfiFA  awards  the  following 
type  of  grants: 

(1)  New  program  grants. 

(2)  Existing  program  enhancement 
grants. 

(b)  Grant  Award  Subi»»ct  to  the 
availability  of  funds,  each  eligible  State 
that  submits  an  acceptable  application 
receives  a  grant  that  includes  a  fi.xed 
amount  (minimum  funding  level)  and  a 
variable  amount. 


4.  Section  403.50B(a)  is  revised  to 
read  as  follows: 

§403.508    Limitations. 

(a)  I'sf  of  grants  Except  as  specified 
in  paragraph  (b)  of  this  sectitm.  and  in 
the  terms  and  conditions  in  the  notice 
of  grant  award,  a  State  that  receives  a 
grant  under  this  subpart  may  u.se  the 
grant  for  any  rea.sonable  expenses  for 
planning,  developing,  implementing, 
and/or  operating  the  program  for  which 
the  grant  is  made  as  described  in  the 
.solicitation  for  application  for  the  grant. 
***** 

((Catalog  of  Federal  Domestic  Assistance 
Program  No  93  77.1,  Medicart? — 
Hospital  Insurance;  and  Program  No. 
93.774.  Medit:an! — Supplementary 
Medical  Insurant:e  Program) 


DrtltHi   L)e(i'mber;t.  1999. 
Nam:y-Ann  Min  DeParle. 

Administratiir.  Uralth  Can'  Financing 
Adnunistnition 

.Approved  Man  h  27,  2000, 
Donna  F.  Shalala, 
Sr(  rrtan 
|KR  U()(    OO-l.lHOl  Kileii  S-.U-OU,  H:45  ami 

BILUNO  COOe  4ia«>-01-F 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Offic*  of  th«  Secretary 
Office  of  Inspector  General 

45  CFR  Part  5b 

RIN  0991-AA99 

Privacy  Act;  Implementation 

AGENCY:  Office  of  Inspector  General 
(OIG).  HHS. 
action:  Final  rule. 

SUMMARY:  This  final  rule  exempts  the 
new  system  of  records,  the  Healthcare 
Integrity  and  Protection  Data  Bank 
(HIPDB),  from  certain  provisions  of  the 
Privacy  Act  (.5  U.S.C.  552a).  The 
establishment  of  the  HIPDB  is  required 
by  section  1128E  of  the  Social  Security 
Act  (the  Act),  as  added  by  section  221(a) 
of  the  Health  Insurance  Portability  and 
Accountability  Act  (HIPAA)  of  1996. 
.Section  1 128E  of  the  Act  directed  the 
Secretary  to  establish  a  national  health 
care  fraud  and  abuse  data  collection 
program  for  the  reporting  and  disclosing 
of  certain  final  adverse  actions  taken 
against  health  care  providers,  suppliers 
or  practitioners,  and  to  maintain  a  data 
ba.se  of  final  adverse  actions  taken 
again.st  health  care  providers,  suppliers 
and  practitioners.  Regulations 
implementing  the  new  HIPDB  were 
published  in  the  Federal  Register  on 
October  26,  1999  (64  FR  57740)  The 
exemption  being  set  forth  in  this  rule 
applies  to  inve.stigative  materials 
compiled  for  law  enforcement  purposes. 
EFFECTIVE  DATE:  This  rule  is  effective  on 
June  1,  2000. 

FOR  FURTHER  INFORMATION  CONTACT:  Rick 
Burguieres.  Investigative  Policy  and 
Information  Management  Staff.  Office  of 
Investigations,  (202)  205-5200. 

SUPPLEMENTARY  INFORMATK)N: 

I.  The  Healthcare  Integrity  and 
Protection  Data  Bank 

The  Health  Insurance  Portability  and 
Accountability  Act  (HIPAA)  of  1996. 
Public  Law  104-191,  requires  the 
Secretary,  acting  through  the  Office  of 
Inspector  General  (OIG)  and  the  United 


States  Attorney  General,  to  establish  a 
new  health  care  fraud  and  abuse  control 
program  to  combat  health  care  fraud  and 
abuse  (see  section  1 1 28C  of  the  Act,  as 
enacted  by  section  201(a)  of  HIPAA). 
Among  the  major  steps  in  this  program 
is  the  establishment  of  a  national  data 
bank  to  receive  and  disclose  certain 
final  adverse  actions  against  health  care 
providers,  suppliers,  or  practitioners 
(see  section  1128C(a)(l)(E)  of  the  Act). 
The  establishment  of  the  data  bank  is 
required  by  section  1128E  of  the  Act 
(added  by  section  221(a)  of  HIPAA), 
which  directs  the  Secretary  to  maintain 
a  data  base  of  such  final  adverse  actions. 
Final  adverse  actions  include:  (1)  Civil 
judgments  against  a  health  care 
provider,  supplier,  or  practitioner  in 
Federal  or  State  court  related  to  the 
delivery  of  a  health  care  item  or  service; 
(2)  Federal  or  State  criminal  convictions 
against  a  health  care  provider,  supplier, 
or  practitioner  related  to  the  delivery  of 
a  health  care  item  or  service;  (3)  actions 
by  Federal  or  State  agencies  responsible 
for  the  licensing  and  certification  of 
health  care  providers,  suppliers,  or 
practitioners;  (4)  exclusion  of  a  health 
care  provider,  supplier,  or  practitioner 
from  participation  in  Federal  or  State 
health  care  programs;  and  (5)  any  other 
adjudicated  actions  or  decisions  that  the 
Secretary  establishes  by  regulations. 
Settlements  in  which  no  findings  or 
admissions  of  liability  have  been  made 
will  be  excluded  from  reporting. 
However,  any  final  adverse  action  that 
emanates  from  such  settlements,  and 
that  would  otherwise  be  reportable 
under  the  statute,  is  to  be  reported  to  the 
data  bank.  Final  adverse  actions  are  to 
be  reported,  regardless  of  whether  such 
actions  are  being  appealed  by  the 
subject  of  the  report  (see  section 
1128E(b)(2)(C)  of  the  Act).  Final 
regulations  implementing  the  statutory 
requirements  of  section  1128E  of  the  Act 
and  establishing  the  new  HIPDB  were 
published  in  the  Federal  Register  on 
October  26,  1999  (64  FR  57740). 

Groups  that  have  access  to  this  new 
data  bank  system  include  Federal  and 
State  government  agencies;  health  plans; 
and  self  queries  from  health  care 
suppliers,  providers  and  practitioners. 
Reporting  is  limited  to  the  same  groups 
that  hav^  access  to  the  information.  One 
of  the  primary  purposes  of  these  data 
will  be  use  of  this  information  by  a 
Federal  or  State  government  agency 
charged  with  the  responsibility  of 
investigating  or  prosecuting  a  case 
where  there  is  an  indication  of  a 
violation  or  potential  violation  of  law. 
whether  civil,  criminal  or  regulatory  in 
nature.  The  information  in  this  system 
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may  also  be  used  in  the  preparation  for 
a  trial  or  hearing  for  such  violation. 

II.  Summary  of  the  Proposed  Rule 

On  October  26.  1999.  the  Department 
also  published,  through  the  Office  of 
Inspector  General,  a  proposed  rule  (64 
FR  57619)  to  exempt  this  new  records 
system  from  certain  provisions  of  the 
Privacy  Act.'  This  proposed  exemption 
was  intended  to  protect,  from  release  to 
the  record  subject,  information  on  law 
enforcement  queries  to  the  data  bank,  to 
exempt  the  data  bank  from  Privacy  Act 
accesf  and  amendment  procedures  in 
order  to  establish  access  and 
amendment  procedures  in  the  HIPDB 
regulations.  The  proposed  rule 
specifically  sought  public  comments  on 
the  proposed  exemption. 

In  accordance  with  the  rulemaking, 
record  subjects  would  be  guaranteed 
access  to.  and  correction  rights  for, 
substantive  information  reported  to  the 
HIPDB.  The  procedures,  set  out  in  45 
CFR  part  61,  use  the  Privacy  Act  access 
and  correction  procedures  as  a  basic 
framework  while,  at  the  same  time, 
providing  significant  additional  rights 
(such  as  automatic  notification  to  the 
record  subject  of  any  report  filed  with 
the  data  bank).  Data  bank  subjects 
would  also  have  broader  rights  on 
HIPDB  correction  procedures,  including 
the  right  to  file  a  statement  of 
disagreement  as  soon  as  a  report  is  filed 
with  the  data  bank, 

III.  Response  to  Public  Comments 

In  response  to  the  proposed  rule,  we 
received  timely-filed  public  comments 
from  two  health  professional 
organizations.  Set  forth  below  is  a 
summary'  of  those  comments  and  our 
response  to  those  concerns. 

Comment:  One  commenter  believed 
that  the  provisions  to  exempt  the  HIPDB 
from  provisions  of  the  Privacy  Act  were 
duplicative  and  urmecessary.  The 
commenter  believed  that  this  waiver 
was  not  necessary  since  the  Privacy  Act 
already  contains  an  exemption  for  law 
enforcement  queries. 

Response:  The  commenter  is  correct 
that  a  law  enforcement  agency  may 
request  information  from  the  HIPDB  by 
having  an  appropriate  official  formally 
file  a  written  request  under  5  U.S.C. 
552a(b)(7).  Such  queries  are  not 
available  to  the  subject  of  the  Privacy 
Act  record  under  5  U.S.C.  552a(c)(3). 
However,  requiring  law  enforcement 
agencies  to  use  the  more  cumbersome 
process  of  submitting  requests  in 
writing  defeats  one  of  the  primary 


purposes  of  the  HIPDB.  which  is  to 
provide  for  instant,  online  access  to  data 
for  its  designated  users,  including  law 
enforcement  agencies.^  Therefore, 
disclosures  to  law  enforcement  agencies 
will  generally  be  made  in  accordance 
with  the  routine  use  provision  of  the 
Privacy  Act.  5  U.S.C.  552a(b)(3),  and 
this  exemption  is  necessary  to  protect 
the  queries  from  release  to  the  record 
subject. 

Comment:  One  commenter  stated  that 
the  proposed  modification  to  45  CFR 
5b.lUb)(2)(ii)  appeared  to  exempt  all 
queries  from  the  history  disclosure 
requirement  of  the  Privacy  Act.  rather 
than  just  those  that  are  made  by  law- 
enforcement  agencies.  The  commenter 
indicated,  however,  that  nothing  in 
proposed  subparagraph  (F)  of  this 
section  would  limit  the  exemption  to 
law  enforcement  queries. 

Response:  As  stated  in  the  proposed 
rule,  subjects  will  have  access  to 
information  on  all  other  queries  to  the 
data  bank.  The  exemption  is  only 
intended  to  protect  against  harm  to 
ongoing  investigations.  Under  the 
HIPDB  implementing  regulations 
(October  26,  1999;  64  FR  57740). 
information  reports  made  available  to 
the  report  subjects  will  include  all  other 
quer\'  information. 

Comment:  One  association  indicated 
their  support  of  the  proposed 
modification  regarding  the  exemption  of 
law  enforcement  agencies  from  the 
Privacy  Act,  but  recommended  that  the 
regulatory  agencies,  such  as  dental 
boards,  also  be  included  in  the 
exemption. 

Response:  As  indicated  above,  the 
exemption  is  designed  to  protect  only 
law  enforcement  queries  permitted  bv 
the  statute.  If  a  governmental  agency  is 
entitled  to  access  the  HIPDB  for  law 
enforcement  purposes,  that  query  would 
be  covered  by  the  exemption.  Questions 
on  what  types  of  queries  are  "law 
enforcement"  queries  can  always  be 
raised  with  the  OIG's  Office  of 
Investigations'  Investigative  Policy  and 
Information  Management  Staff  at  (202) 
205-5200. 


'  Subsections  (c)(3),  (d)(l)-(4),  and  {e)(4)(G)  and 
(H)  of  Ihe  Privacy  Act.  in  accordance  with  5  U.S.C. 
522a(k.)(2)  and  45  CFR  5b.ll(b)(ii)(F). 


^The  HIPAA,  which  mandates  that  the  HIPDB 
information  be  available  to  law  enforcement 
agencies,  requires  that  the  HIPDB  be  established  to 
function  in  coordination  with  the  existing  National 
Practitioner  Data  Bank — a  computerized  system  that 
functions  exclusively  by  electronic  reporting  and 
on-line  access  by  users  (42  U.S.C.  1320a07e(f)) 
Further,  section  IV  of  the  Health  Care  Fraud  and 
Abuse  Control  Program  and  Guidelines,  issued  by 
the  Attorney  General  and  the  Secretary  of  HHS 
under  HIPAA.  calls  for  the  establishment  of  an 
adverse  action  data  bank  with  electronic  reporting 
and  on-line  access  by  authorized  users  to  minimize 
costs  and  maximize  response  times. 


rV.  Regulatory  Impact  Statement 

The  Office  of  Management  and  Budget 
has  reviewed  this  final  rule  in 
accordance  with  the  provisions  of 
Executive  Order  12866,  the  Unfunded 
Mandates  Reform  Act  and  Executive 
Order  13132,  and  has  determined  that 
this  rule  does  not  meet  the  criteria  for 
an  economically  siginificant  regulators- 
action. 

Specifically,  Executive  Order  12866 
directs  agencies  to  assess  all  costs  and 
benefits  of  available  regulatory 
alternatives  and,  when  rulemaking  is 
necessary',  to  select  regulator\' 
approaches  that  maximize  net  benefits, 
including  potential  economic, 
.environmental,  public  health,  safety 
distributive  and  equity  effects.  Section 
202  of  the  Unfunded  IVlandates  reform 
Act.  Public  Law  104—4,  requires  that 
agencies  prepare  an  assessment  of 
anticipated  costs  and  benefits  on  any 
rule  that  may  result  in  an  expenditure 
by  State,  local  or  tribe  governments,  or 
by  the  private  sector,  of  $100  million  or 
more  in  any  given  year.  In  addition, 
under  the  Small  Business  Enforcement 
Act  (SBEA)  of  1 996,  if  a  rule  has  a 
significant  economic  effect  on  a 
substantial  number  of  small  businesses, 
the  Secretary  must  specifically  consider 
the  economic  effect  of  a  rule  on  small 
business  entities  and  analyze  regulator\' 
options  that  could  lessen  the  impact  of 
the  rule.  Further.  Executive  Order 
13132,  Federalism,  requires  agencies  to 
determine  if  a  rule  will  have  a 
significant  effect  on  States,  on  their 
relationship  with  the  Federal 
Government,  and  on  the  distribution  of 
power  and  responsibility  among  the 
various  levels  of  government. 

In  accordance  with  the  exemption 
being  set  forth  in  this  rule,  while  the 
reports  of  adverse  actions  to  the  HIPDB 
will  be  knowTi  to  the  subjects  of  the 
records  in  the  data  bank,  the  access  and 
use  of  such  information  by  law 
enforcement  agencies  would  not  be 
known  to  the  subjects  of  the  records.  As 
indicated  above,  we  believe  that 
disclosure  of  this  information  could 
have  a  negative  impact  and  compromise 
ongoing  law  enforcement  activities. 

We  believe  that  the  aggregate 
economic  impact  of  this  final  rule  is 
minimal  and  will  have  no  effect  of  the 
economy  or  on  Federal  or  State 
expenditures.  Similarly,  we  believe  that 
there  are  no  significant  costs  associated 
with  this  Privacy  Act  exemption  that 
will  impose  any  mandates  on  State, 
local  or  tribal  govenunents  or  on  the 
private  sector  that  will  result  in  an 
expenditure  of  $100  million  or  more  in 
any  given  year.  In  addition,  in 
accordance  with  the  provisions  of  the 
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SKBA  and  the  thn'sholii  i  ritfri.i  nf 
Kxecutivc  Order  \:n:\2.  the  Sci  n-t.irv 
rurtifios  that  this  fxcmptinn  \vdl  iidt 
havt!  d  significant  inip.ic  t  nii  ,i 
substantial  nuiiibfr  of  small  cntitifs. 
and  will  not  sl^nlfi(,antlv  affect  tin- 
rights,  rolos  and  rt'spunsibilitifs  of 
States,  and  that  a  fidl  analysis  iiiuler 
these  Acts  is  not  necessary 

List  of  Subjects  in  5  CFR  Part  5b 

Privacy 

Acciirdin^'lv.  the  Department's 
Privai  y  Act  remilations  at  4")  CFR  part 
5h  are  amended  as  set  forth  below 

PART  5b— [AMENDED] 

Part  5b  ar«  amended  as  follows 

1  The  authority  citation  for  part  fib 
i:ontiniie  to  read  as  follows: 

Authority:  ".  I    S  (      ml.  S  I'.S.C.  Sf>2a 

2  Section  lib  1  1  is  amended  by 
adding  a  now  paragraph  (b)(2l(ii)(F-)  to 
read  as  follows: 

§5b.11     Exempt  systems. 

*  •  *  *  • 

(b)  Spf(  ific  systems  of  rf( onis 
exempt   *    *    * 

(2)  *    *    * 

(iil  *    *    • 

(Fl  linestigatixe  m.iten.iU  (  ompiled 
for  l.iw  enforcement  purposes  for  the 
Healthcare  Integrity  <ind  Protection  Data 
Bank  (HIPI)H).  of  the  ()ffi(  e  of  Inspector 
CJeneral.  (Se»'  ij  til   In  of  this  title  for 
■iccess  .md  correction  rights  under  the 
HIPHB  by  sub|e(  ts  of  the  Data  Bank.) 

***** 

n.it.Ml    M.iri  \\  7.  J()(Ml 
|une  {iibbs  Brown. 

Iii'.pfi  tor  ( ,fnrnil 

,\|jpriiwcl    M.iri  h  Jll,  JddO. 
Donna  K.  Shalald. 
Sri  rrliir\ 

IKK  I)i/c  .  110     1  II.OJ  1  ilrd  "i     M    (Ml.  H  4".  ,ilil| 
BILLING  CODE  4153-01   P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  00-1 122;  MM  Docket  No.  96-198;  RM- 
9304.  RM-9492.  RM-9548.  RM-9547] 

Radio  Broadcasting  Servtcas;  Cross 
Plains,  Allen,  Banbrook,  Brownwood, 
Burkbumatt,  Campball,  Clifton, 
Coleman,  Commerce,  Detroit,  Graham, 
Granbury,  Haskell,  Kerens,  Mason, 
Jacksboro,  McKlnney,  Muenster,  San 
Saba,  Snyder,  Terrell,  Vernon,  Waco, 
and  Wichita  Falls,  TX;  Alva,  Anadarko, 
Antlers,  Ardmore,  Atoka,  Comanche, 
Dickson,  Duncan,  Durant,  Eldorado, 
Hugo,  and  Lone  Grove,  OK 

AGENCY:  Federal  Communications 
Commission 

ACTION:  Final  rule,  petition  fur 
reconsitleration 


SUMMARY:  In  response  to  a  request  by 

lay  son  D  Frit/  and  lanice  M.  Fritz,  this 
document  dismisses  a  Petition  for 
Partial  Reconsideration  directed  to  the 
Report  and  OrdiT  in  this  proc:eeding 
Sff  ti!)  FK  »i;i()lH.  November  10.  1998. 
With  this  action,  this  docketed 
pro(  eeding  is  terminated 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  Havne.  Mass  Media  Bureau  (202) 
41H-2177 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Order  m  MM  Dociket  No 
*)H-H>H  adopted  May  18,  2000.  and 
ri'leased  May  19.  2000.  The  full  te.xt  of 
this  decision  is  available  for  inspection 
and  c;opying  during  normal  business 
hours  in  the  FCC  Reference  Center  at 
Portals  11.  CY-A257.  44.S  12th  Street. 
SW.  Washington.  IIC.  The  complete 
text  of  this  decision  may  also  be 
pun  based  from  the  Commission's  copy 
(  ontractor.  International  Transcription 
Service.  Inc..  (202)  8.S7-3805.  1231  20th 
Street.  N\V.  Washington.  D.C   20036. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
FiMicr.il  ('.iiiiiniuiiii  (ilHiiis  ( .oniiuissidn. 
John  \.  Karou.sos, 

C.lnrt.  Alloi  atiiins  Hnini  h.  I'lilirv  iinil  Hu/cs 
l)n  isioii.  .\/(jss  Mrilia  Hun'uii 
IKK  lJo(     (10-1  t.^i't'i  Kilfd  .T-U-OO.  H:4.T  .ini| 
WLLING  COOe  671 2-01 -U 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  00-1062:  MM  Docket  No.  99-341 ;  RM- 
9776) 

Radio  Broadcasting  Servk;es;  Gwinn, 
Ml 

AGENCY:  Federal  Communications 

Commission 

ACTION:  Final  rule 

SUMMARY:  This  document  allots  Channel 
262C3  to  Gwinn.  Michigan,  in  response 
to  a  petition  Filed  by  AFB/Gwinn 
Broadcasting.  See  64  FR  68665, 
December  8,  1999.  The  coordinates  for 
Channel  262C3  at  Gwinn  are  46-17-20 
NL  and  87-21-10  WL.  There  is  a  site 
restriction  6.8  kilometers  (4.3  miles)  east 
of  the  community.  Canadian 
concurrence  has  been  received  for  the 
allotment  of  Channel  262C3  at  Gwinn. 
With  this  action,  this  docketed 
proceeding  is  terminated.  A  filing 
window  for  Channel  262C3  at  Gwinn 
will  not  be  opened  at  this  time.  Instead, 
the  issue  of  opening  a  Filing  window  for 
this  channel  will  be  addressed  by  the 
Commission  in  a  subsequent  order. 
DATES:  Effective  June  26.  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau.  (202)  418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commissions  Report 
and  Order,  MM  Docket  No.  99-341, 
adopted  May  3.  2000,  and  released  May 
12.  2000.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  Commission's 
Reference  Center.  445  12th  Street,  SW, 
Washington.  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy 
contractors.  International  Transcription 
Services.  Inc..  1231  20th  Street,  NW., 
Washington.  DC  20036.  (202)  857-3800. 
facsimile  (202)  857-3805. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— [AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303,  334  and  336. 

§73.202    [Ammided] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Michigan,  is  amended 
by  adding  Gwinn,  Channel  262C3. 
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ti'cicral  C^ommunicalions  Commission. 
|ohn  A.  Karousos, 

Chief  Allo(  ation.s  Braiuh.  Policy  and  Ruh's 
Division.  Mass  Mrdia  Hurvau 
IFR  [)()(    00-i:t.i94  Kiied  .5-31-00;  8:45  am] 
BILUNG  COOE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  00-1053;  MM  Docket  No.  99-270;  RM- 
9703) 

Radio  Broadcasting  Services;  Taos, 
NM 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission,  at  the 
request  of  Darren  Cordova,  allots 
Channel  240A  to  Taos.  NM.  as  the 
community's  third  local  FM  service.  See 
64  FR  47484.  August  31.  1999.  Channel 
240A  can  be  allotted  to  Taos  in 
compliance  with  the  Commission's 
minimum  distance  separation 
requirements  with  a  site  restriction  of 
9.7  kilometers  (6.0  miles)  southeast,  at 
coordinates  36-21-48  NL;  105-28-51 
WL.  to  avoid  a  short-spacing  to  the 
proposed  allotment  bf  Channel  240A  at 
Chama.  NM.  See.  MM  Docket  99-116. 
64  FR  23036,  April  29,  1999.  A  fding 
window  for  Channel  240A  at  Taos  will 
not  be  opened  at  this  time.  Instead,  the 
issue  of  opening  a  filing  window  for  this 
channel  will  be  addressed  by  the 
Commission  in  a  subsequent  order. 
DATES:  Effective  June  26.  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro.  Mass  Media  Bureau, 
(202)418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  99-270, 
adopted  Mav  3.  2000.  and  released  May 
12.  2000.  The  hill  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239).  445  12th  Street.  SW, 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Services. 
Inc..  (202)  857-3800.  1231  20th  Street, 
NW.  Washington.  DC  20036. 

List  of  Subiects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 


PART  73— {AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C   1.54.  303.  334.  33fi. 
§  73.202    [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  New  Mexico,  is 
amended  by  adding  Channel  240A  at 
Taos. 

Federal  Communications  Commission. 

)ohn  A.  Karousos. 

Chief.  Allorations  Branch.  Pohcvand  Rules 

Division.  Mass  Media  Bureau. 

IFR  Doc.  00-13593  Filed  .5-31-00;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[OA  No.  00-1000;  MM  Docket  No.  99-337; 
RM-9524] 

Radio  Broadcasting  Services;  Santa 
Anna,  TX 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  document  allots  Channel 
288C3  at  Santa  Anna.  Texas,  in  response 
to  a  petition  fded  by  Wagonwheel 
Broadcasting  of  Santa  Anna.  See  64  FR 
68663.  December  8.  1999.  The 
coordinates  for  Channel  288C3  at  Santa 
Anna  are  31-37-38  NL  and  99-20-03 
WL.  There  is  a  site  restriction  12.7 
kilometers  (7.9  miles)  south  of  the 
community.  Mexican  concurrence  has 
been  received  for  Channel  288C3  at 
Santa  Anna.  With  this  action,  this 
docketed  proceeding  is  terminated.  A 
fding  window  for  Channel  288C3  at 
Santa  Anna  will  not  be  opened  at  this 
time.  Instead,  the  issue  of  opening  a 
fding  window  for  this  channel  will  be 
addressed  by  the  Commission  in  a 
subsequent  order. 
DATES:  Effective  )une  26.  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle.  Mass  Media 
Bureau,  (202)  418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  99-337, 
adopted  April  26,  2000,  and  released 
May  12.  2000.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  Commission's 
Reference  Center,  445  12th  Street,  SW. 
Washington.  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy 


contractors.  International  Transcription 
Services.  Inc.,  1231  20th  Street.  K\\'.. 
Washington,  DC.  20036,  (202)  857-3800. 
facsimile  (202)  857-3805. 

List  of  Subfects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— [AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  L'.S.C.  154.  303.  334  and  336. 
§73.202    [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Texas,  is  amended  by 
adding  Santa  Aima,  Channel  288C3. 

Federal  Communications  Commission. 
John  A.  Karousos, 

Chief.  Allocations  Branch.  Policy  and  Rules 
Division.  Mass  Media  Bureau 
IFR  Dor,  00-13703  Filed  .5-31-00:  8:45  am] 
BILUNG  CODE  671 2-01 -U 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  00-1061 ;  MM  Docket  No.  99-359;  RM- 
9784] 

Radio  Broadcasting  Services;  Powers, 
Ml 

AGENCY:  Federal  Communications 

Commission. 

action:  Final  rule. 

SUMMARY:  This  document  allots  Channel 
297C3  to  Powers.  Michigan,  in  response 
to  a  petition  filed  bv  Lvle  R.  Evans.  See 
64  FR  73461.  December  30.  1999.  The 
coordinates  for  Channel  297C3  at 
Powers  are  45-41-12  NL  and  87-31-30 
WL.  Canadian  concurrence  has  been 
received  for  the  allotment  of  Channel 
297C3  at  Powers.  With  this  action,  this 
docketed  proceeding  is  terminated.  A 
filing  window  for  Channel  297C3  at 
Powers  will  not  be  opened  at  this  time. 
Instead,  the  issue  of  opening  a  filing 
window  for  this  channel  will  be 
addressed  by  the  Commission  in  a 
subsequent  order. 
DATES:  Effective  June  26.  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  99-359. 
adopted  Mav  3.  2000  and  released  May 
12,  2000.  The  full  text  of  this 


34990 
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tiommission  deci.sion  is  available  for 
inspt'c  tion  and  copying  during  niiriiial 
bii.sintiss  hours  m  tht;  Cloininission's 
Rt'ff'n-nct'  Cf^ntt^r.  44.^)  llJth  Stm-t  ,S\V. 
Washington.  DC.  The  (ompletc  text  of 
this  decision  inav  also  be  purchased 
from  the  (lonimissions  copv 
contractors,  international  Transcription 
Services.  Inc..  12:n  2()th  Street  N\V. 
Washington.  DC  20031);  (202)  H.S7-.1H00. 
facsimile  (202)  H57-:»H0,5. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  7:i  of  title  47  of  the  Code  of 
F'ederal  Regulations  is  aimuided  as 
follows: 

PART  7»-{AMENDED] 

1.  The  authority  citation  for  part  7'A 
continues  to  read  as  follows: 


Authority:  4" 


.St:    l.=i4.  :i0.1,  .1.14  ,inii    l.lt> 


§  73.202    [Amended] 

2.  Section  73. 202(b),  the  Table  of  FM 
Allotments  unfler  Michigan,  is  amtuided 
by  adding  Powers.  Channel  297(;;i. 

l-(?(iernl  ( loiiuiiuiiK  .iliiMis  (  iitnmisMun 
|nhn  A.  Kaniusos. 

Chift.  AliniathiDs  Hntiuh.  I'hIh  yund  Hulrs 

Divisitm,  Manx  Mfdiii  Hurrau. 

liKDdi    (M^- 1  I7II4  Kilrd  -,    11   no.  H4">,imi 

alLU^Ki  CODE  6712-01-U 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  00-1063:  MM  Docket  No.  99-334;  RM- 

9772] 

Radio  Broadcasting  Services;  Carney, 
Ml 

AGENCY:  Fefleral  ( lonimunii  .ttioiis 

Comniissidii 

ACTION:  Fin.il  rule. 

SUMMARY:  This  docuineiit  allots  Channel 
2()().\  to  C.irnew  Michigan,  in  response 
to  a  petition  filed  bv  Ksi  anaba  License 
Clorp.  St'f  M  FR  tSH(ih4.  December  8. 
UM)4.  Thi>  coordinates  for  Channel  2fiOA 
at  Carnev  ari'  4r>-3,^)-:!0  Nl,  and  87-39- 
37  WL.  Thert!  is  a  site  restric:tion  7  8 
kilometers  (4.M  miles)  west  of  the 
community  Canadian  concurrence  has 
been  received  for  the  allotment  of 
Channel  260A  at  Ciarnev   With  this 
action,  this  doclteted  proceeding  is 
terminated   A  filing  window  for 
Channel  2B0A  at  (barney  will  not  be 
opened  at  this  time.  Instead,  the  issue  of 
opening  a  filing  window  for  this 
channel  will  be  addressed  by  the 
Commission  in  a  subsequent  order. 
DATES:  Effective  June  26,  2000. 


FOR  FURTHER  INFORMATION  CONTACT: 

Kathleen  Scheuerie.  Mass  Media 
Bureau.  (202)418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docitet  No.  99-334. 
adopted  May  3,  2000,  and  released  May 
12,  2000.  The  full  text  of  this 
Commission  decision  is  available  for 
insptH;tion  and  copying  during  normal 
business  hours  in  the  (iommissitm's 
Reference  Center,  445  12th  Street,  SW, 
Washington.  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  (Commissions  copy 
contractors.  International  Transcription 
.Services,  inc..  1231  20th  Street.  N\V.. 
Washington.  DC.  200,36,  (202)  8.S7-3800, 
facsimile  (202)  857-3805 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

47  CFR  PART  73— {AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  4"  T  .S  C    l.'i4.  .iO.J.  ,i,H  and  ,<.«>. 
§  73.202    [Amended] 

2  Section  73.202(h).  the  Table  of  FM 
Allotments  under  Michigan,  is  amended 
bv  adding  ("arnev.  Channel  260A. 

h'MliT.ii  ( .1)  mil  111  iiH  .limns  { .11111  nil  SMI  in. 

John  \.  Karousos. 

(,hiii.  Alhn  iitii>ii\  Hraiti  h.  I'nUi  \  and  Ihilr'. 

Uivisiun.  .\/o.s.s  Mfiha  Humni 

|FR  Doc.  0O-1370.'>  Filed  .".-:n-(Ml:  H  4")  .iml 

BILLING  CODE  S712-01-U 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  00-1054;  MM  Docket  Nos.  98-130,  99- 
56:  RM-9297,  RM-9655.  RM-9459] 

Radio  Broadcasting  Services; 
Saratoga,  Green  River,  Big  Piney  and 
LaBarge,  Wyoming 

AGENCY:  Federal  Communications 

Ciimmission. 

ACTION:  Final  rule. 


SUMMARY:  The  Commission,  at  the 
recjuest  of  Mountain  Tower 
Broadcasting,  dismisses  the  petition  for 
rulemaking  requesting  the  allotment  of 
Channel  259CC  at  Saratoga.  Wyoming, 
and  grants  the  counterproposal  Filed  by 
Mount  Rushmore  Broadcasting,  inc. 
requesting  the  allotment  of  Channel 
259A  at  Saratoga,  as  the  community's 


first  aural  transmission  service  and  the 
allotment  of  Channel  259C1  at  Green 
River.  Wyoming,  as  the  community's 
second  FM  transmission  service,  it  also 
dismisses  as  moot  the  request  of  Robert 
R.  Rule  d/b/a  Rule  Communications 
requesting  that  a  site  restriction  be 
placed  on  Channi'l  259C  at  Saratoga,  to 
clear  its  application  for  Station 
KRRR(FM)  Cheyenne.  Wyoming.  See  63 
FR  39803  duly  24.  1998)"(MM  Docket 
No.  98-130).  this  document  also 
dismisses  as  defective  the  petition  for 
rule  making  filed  by  Mountain  West 
Broadcasting  (MM  Docket  No.  99-56)  64 
FR  08786  (February  23,  1999). 
requesting  the  allotment  of  Channel 
259C  at  Big  Piney.  Wyoming  because  it 
was  short-spaced  to  Channel  259C1  at 
Green  River  when  it  was  filed. 
(Counterproposals  for  Channels  251 A  at 
Big  Piney  and  261 A  at  La  Barge. 
Wyoming  filed  in  response  to  the 
dismissed  Big  Piney  proposal  will  be 
considered  as  petitions  for  rule  making 
in  a  separate  proceeding.  See 
SUPPLEMENTARY  INFORMATION. 
DATES:  Effective  June  26.  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Victoria  M.  McCaulev,  Mass  Media 
Bureau,  (202)418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  Nos.  98-130  and 
99-56.  adopted  Mav  3.  2000.  and 
released  May  12.  2000.  The  full  text  of 
this  Commissi<m  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  (Room  239).  445  12th 
Street.  SW  .  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Services.  Inc.,  (202)  857- 
3800.  1231  20th  Street.  NW.. 
Washington.  DC:  20036. 

C:hannel  259A  can  be  allotted  to 
Saratoga  at  coordinates  41-27-12  and 
106-48-30.  and  Channel  259C1  can  be 
allotted  to  Green  River.  Wyoming,  at 
coordinates  41-31-36  and  109-28-06  in 
compliance  with  the  (Commission's 
minimum  distance  separation 
requirements,  with  respect  to  domestic 
allotments,  without  the  imposition  of  a 
site  restriction.  A  filing  window  for 
Channels  259A  and  259C1  will  not  be 
opened  at  this  time.  Instead,  the  issue  of 
opening  a  filing  window  for  these 
channels  will  be  addressed  by  the 
Commission  in  a  subsequent  Order. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 


47  CFR  PART  73— [AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  I'.S.C.  154.  303.  334  and  336. 

§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Wyoming,  is  amended 
by  adding  Saratoga,  Channel  259A  and 
Channel  259C1  at  Green  River. 

Federal  Communications  Commission. 
)ohn  A.  Karousos, 

Chiff.  Allocations  Branch.  Policy  and  Rules 
Division,  Mass  Media  Bureau. 

|FR  Doc.  00-13699  Filed  5-31-00;  8:45  am] 

BILUNG  CODE  671 2-01 -U 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  00-1108;  MM  Docket  Nos.  99-140, 99- 
146;  RM-9490,  RM-9723,  RM-9724,  RM- 
9725] 

Radio  Broadcasting  Services;  North 
Tunica  and  Friars  Point,  Mississippi, 
Kennett,  Missouri,  Munford, 
Tennessee,  and  Marianne,  Arkansas 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Allocations  Branch 
combines  two  proceedings,  MM  Docket 
Nos.  99-140  and  99-146.  This 
document  reallots  Channel  255C  from 
Kennett,  Missouri  to  Munford, 
Tennessee,  as  the  community's  first 
local  aural  transmission  service  as 
requested  by  Legend  Broadcasting  in  a 
counterproposal  in  MM  Docket  No.  99- 
140.  It  also  allots  Channel  254A  at  Friars 
Point,  Mississippi,  requested  in  separate 
counterproposals  filed  by  Legend  and 
Delta  Radio  Inc.  in  MM  Docket  No.  99- 
146.  It  also  grants  Fred  Flinn's  request 
to  dismiss  his  petition  for  rulemaking 
for  the  allotment  of  Channel  2  54 A  at 
North  Tunica,  Mississippi  in  MM 
Docket  No.  99-146.  Pursuant  to 
agreements  between  Legend 
Broadcasting  and  Ken  Reynolds  d/b/a 
Bear  Creek  Radio,  and  Olvie  Sisk,  this 
document  dismisses  Bear  Creek  Radio's 
counterproposal  filed  in  MM  Docket  No. 
99-140  requesting  the  allotment  of 
Channel  254A  at  Mariaima,  Arkansas 
and  Olvie  Sisk's  conmients  in  MM 
Docket  No.  99-146  in  support  of  the 
allotment  of  Channel  2  54 A  at  North 
Tunica,  Mississippi.  See  Supplementary 
Information. 
DATES:  Effective  July  3.  2000. 


FOR  FURTHER  INFORMATION  CONTACT: 

Victoria  M.  McCauley.  Mass  Media 
Bureau,  (202)  418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  Nos.  99-140  and 
99-146,  adopted  May  10,  2000,  and 
released  May  19,  2000.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  (Room  239).  445  12th 
Street,  SW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor,  International 
Transcription  Services,  Inc.,  (202)  857- 
3800,  1231  20th  Street,  NW., 
Washington,  DC  20036. 

Chaimel  255C  can  be  reallotted  to 
Munford,  Tennessee,  at  coordinates  35- 
46-53  and  89-36-46.  at  a  site  41.2 
kilometers  (25.6  miles)  northeast  of  the 
community,  and  Channel  2 54 A  can  be 
allotted  to  Friars  Point,  Mississippi,  at 
coordinates  34-24-09  and  90-38-51  at 
a  site  4.2  kilometers  (2.6  miles)  north  of 
the  community,  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements,  with  respect  to 
domestic  allotments.  A  filing  window 
for  Channels  254A  at  Friars  Point  will 
not  be  opened  at  this  time.  Instead,  the 
issue  of  opening  a  filing  window  for  this 
channel  will  be  addressed  by  the 
Commission  in  a  subsequent  order. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

47  CFR  PART  73— {AMENDED] 

1 .  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  ILS.C.  154,  303,  334  and  336. 
§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Mississippi  is 
amended  by  adding  Friars  Point, 
Channel  254A. 

3.  Sectiori  73.202(b),  the  Table  of  FM 
Allotments  under  Missouri,  is  amended 
by  removing  Channel  255C  at  Kennett. 

4.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Tennessee,  is 
amended  by  adding  Munford,  Channel 
255C. 

Federal  Communications  Commission. 
John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division.  Mass  Media  Bureau. 

|FR  Doc.  00-13700  Filed  5-31-00:  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Docket  No.  000211039-0039-01;  I.D. 
052600B] 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaska;  Shallow-Water 
Species  Fishery  by  Vessels  Using 
Trawl  Gear  In  the  Gulf  of  Alaslca 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Closure. 

summary:  NMFS  is  prohibiting  directed 
fishing  for  species  that  comprise  the 
shallow-water  species  fisher\'  by  vessels 
using  trawl  gear  in  the  Gulf  of  Alaska 
(CJOA),  except  for  vessels  fishing  for 
pollock  using  pelagic  trawl  gear  in  those 
portions  of  the  (iOA  open  to  directed 
fishing  for  pollock.  This  action  is 
necessary  because  the  second  seasonal 
apportioimient  of  the  2000  halibut 
bycatch  allowance  specified  for  the 
trawl  shallow-water  species  fisher\-  in 
the  CjOA  has  been  caught. 
DATES:  Effective  1200  hrs.  Alaska  local 
time  (A.l.t.),  May  28,  2000,  until  1200 
hrs,  A.l.t.,  July  4.  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Funiness.  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  groundfish  fishery  in  the 
GOA  exclusive  economic  zone 
according  to  the  Fishery  Management 
Plan  for  Groundfish  of  the  Gulf  of 
Alaska  (FMP)  prepared  by  the  Nortii 
Pacific  Fisher>'  Management  Council 
under  authority  of  the  Magnuson- 
Stevens  Fishen,'  Conservation  and 
Management  Act,  Regulations  governing 
fishing  by  U.S.  vessels  in  accordance 
with  the  FMP  appear  at  subpart  H  of  50 
CFR  part  600  and  50  CFR  part  679. 

The  Pacific  halibut  bycatch  allowance 
for  the  (X)A  trawl  shallow-water  species 
fishery,  which  is  defined  at 
§  679.21(d}(3)(iii)(A).  was  established  by 
the  Final  2000  Harvest  Specifications 
for  Groundfish  for  the  GOA  (65  FR  8298. 
Februar)'  18,  2000)  for  the  second 
season,  the  period  April  1,  2000, 
through  July  3,  2000.  as  100  metric  tons. 

In  accordance  with  §679.2 l(d)(7){i), 
the  Administrator,  Alaska  Region. 
NMFS,  has  determined  that  the  second 
seasonal  apportionment  of  the  2000 
Pacific  halibut  bycatch  allowance 
specified  for  the  trawl  shallow-water 
species  fishery  in  the  CX3A  has  been 
caught.  Consequently,  NMFS  is 
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prohibiting  directed  fishing  for  species 
included  in  the  shallow-water  species 
fishery  by  vessels  using  trawl  gear  in  the 
GOA,  except  for  vessels  fishing  for 
pollock,  using  pelagic  trawl  gear  in  those 
portions  of  the  GOA  open  to  directed 
fishing  for  pollock.  The  species  and 
species  groups  that  comprise  the 
shallow-water  species  fishery  are: 
pollock,  Pacific  cod.  shallow-water 
flatfish,  flathead  sole,  Atka  mackerel, 
and  "other  species." 

Maximum  retainable  bycatch  amounts 
may  be  found  in  the  regulations  at 
§  679.20(e)  and  (f) 

Classification 

This  action  responds  to  the  best 
available  information  recently  obtained 
from  the  fishery.  It  must  be 
implemented  immediately  in  order  to 
prevent  overharvesting  the  second 
seasonal  apportionment  of  the  2000 
Pacific  halibut  bycatch  allowance 
specified  for  the  trawl  shallow-water 
species  fishery  in  the  GOA.  A  delay  in 
the  effective  date  is  impracticable  and 
contrary  to  the  public  interest.  The  fleet 
has  already  taken  the  second  seasonal 
bycatch  allowance  of  Pacific  halibut 
NMFS  finds  for  good  cause  that  the 
implementation  of  this  action  can  not  be 
delayed  for  30  days.  Accordingly,  under 
5  II.S.C.  553(d),  a  delay  in  the  effective 
date  is  hereby  waived. 

This  action  is  required  bv  ^679.21 
and  is  exempt  from  review  under  E.O. 
1286ft. 

Authority:  U-  l'  S C.  1801  rt  sc(/ 
Uated:  May  2>\.  2000 
Bruce  C.  Morehead, 

.■\(  liiii^  Din-itur.  Otiii  r  nl  Su'itdmiiblf 
Fis/itTifv,  \ali()iuil  Mtiniif  h'lsluTii-s  Sen'irf 
|KR  I)()(.   ()0-i:UiK4  Kilfii  !")-2t>-<)0.  2::)fi  pni| 
BILUNG  CODE  3S1(>'22-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmosphaiic 
Administration 

50  CFR  Part  679 

[Docket  No.  000211040-0040-01;  I.D. 
OS2600C] 

Flsh«rtos  of  ttM  Exclusive  Economic 
Zona  Off  Alaska;  Graanland  Turt>ot  In 
tha  Baring  Saa  Subaraa  of  tha  Baring 
Saa  and  Aleutian  Islands  Management 
Area 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Closure. 


SUMMARY:  NMFS  is  prohibiting  directed 
fishing  for  Greenland  turbot  in  the 
Bering  Sea  subarea  of  the  Bering  Sea 
and  Aleutian  Islands  management  area 
(BSAI).  This  action  is  necessary  to 
prevent  exceeding  the  2000  total 
allowable  catch  (TAG)  of  Greenland 
turbot  in  this  area. 

DATES:  Effective  1200  hrs,  Alaska  local 
time  (Alt.),  May  28,  2000,  until  2400 
hrs.  A. It.,  December  31,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Furuness,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  groundfish  fishery  in  the 
BSAI  exclusive  economic  zone 
according  to  the  Fishery  Management 
Plan  for  the  Groundfish  Fishery  of  the 
Bering  Sea  and  Aleutian  Islands  Area 
(FMP)  prepared  by  the  North  Pacific 
Fishery  Management  Council  under 
authoritv  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act.  Regulations  governing  fishing  by 
lis.  vessels  in  accordance  with  the  FMP 
appear  at  subpart  H  of  30  CFR  part  600 
and  CFR  part  679. 

The  2000  TAG  of  Greenland  turbot  in 
the  Bering  Sea  subarea  was  established 
bv  Final  2000  Har\e.st  Specifications  of 


Groundfish  for  the  BSAI  (65  FR  8282, 
February  18,  2000)  as  5,764  metric  tons 
(mt).  See§679.20(c)(3)(iii). 

In  accordance  with  §679.20(d)(l)(i), 
the  Administrator,  Alaska  Region, 
NMFS  (Regional  Administrator),  has 
determined  that  the  TAC  for  Greenland 
turbot  in  the  Bering  Sea  subarea  will  be 
reached.  Therefore,  the  Regional 
Administrator  is  establishing  a  directed 
fishing  allowance  of  4,564  mt,  and  is 
setting  aside  the  remaining  1,200  mt  as 
bycatch  to  support  other  anticipated 
groundfish  fisheries.  In  accordance  with 
§679.20(d)(l)(iii),  the  Regional 
Administrator  finds  that  this  directed 
fishing  allowance  has  been  reached. 
Consequently,  NMFS  is  prohibiting 
directed  fishing  for  Greenland  turbot  in 
the  Bering  Sea  subarea. 

Maximum  retainable  bycatch  amounts 
may  be  found  in  the  regulations  at 
§  679.20(e)  and  (f). 

Classification 

This  action  responds  to  the  best 
available  information  recently  obtained 
from  the  fishery.  It  must  be 
implemented  immediately  to  prevent 
overharvesting  the  2000  TAC  of 
Greenland  turbot  for  the  Bering  Sea 
subarea  of  the  BSAI.  A  delay  in  the 
effective  date  is  impracticable  and 
contrar>'  to  the  public  interest.  Further 
delay  would  only  result  in  overharvest. 
NMFS  finds  for  good  cause  that  the 
implementation  of  this  action  should 
not  be  delayed  for  30  days.  Accordingly, 
under  5  U.S.C.  553(d),  a  delay  in  the 
effective  date  is  hereby  waived. 

This  action  is  required  by  §679.20 
and  is  exempt  from  review  under  E.O. 
12866. 

Authority;  16USC.  1801  et  seq. 

Dated:  May  26.  2000 
Bruce  C.  Morehead, 
Actinfi  Director.  Office  of  Sustainable 
hlshenes.  S'ational  Marine  Fisheries  Service. 
|FR  Uo(    00-1.1683  Kiled  fS-26-«0;  2  35  pm] 
BILUNG  COOE  3S10-22-F 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  pnor  to  the  adoption  of  the  final 
rules 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  97-NM-184-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  Airbus 
Industrie  Model  A300  B2  and  B4  Series 
Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  applicable  to  certain 
Airbus  Industrie  Model  A300  B2  and  B4 
series  airplanes,  that  currently  requires 
inspection  of  the  fuselage  longitudinal 
lap  joints  and  circumferential  joints, 
and  of  the  stringers  and  doublers  for 
bonding  delamination  and  cracks:  and 
repairs,  as  necessary.  This  action  would 
require  expansions  of  certain  inspection 
areas;  revisions  of  certain  inspection 
thresholds  or  intervals;  changes  in 
references  to  inspection  methods;  and 
the  addition  of  a  modification  to  certain 
longitudinal  lap  joints.  This  proposal  is 
prompted  by  issuance  of  mandatory 
continuing  airworthiness  information  bv 
a  foreign  civil  airworthiness  authority. 
The  actions  specified  by  the  proposed 
AD  are  intended  to  prevent 
delamination  and  cracking  of  the 
fuselage,  which  could  result  in  rapid 
decompres.3ion  of  the  airplane. 
DATES:  Comments  must  be  received  by 
July  3,  2000. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  97-NM- 
184-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055^056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 


The  ser\'ice  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Airbus  Industrie,  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex,  France. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington.  , 

FOR  FURTHER  INFORMATION  CONTACT: 

Norman  B.  Martenson,  Manager, 
International  Branch,  ANM-116,  FAA. 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2110: 
fax  (425)  227-1149. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory ,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  97-NM-184-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airpl8me  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
97-NM-184-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 


Discussion 

On  March  27,  1985.  the  FAA  issued 
AD  85-07-09.  amendment  39-5033  (50 
FR  13548.  April  5.  1985).  applicable  to 
certain  Airbus  Industrie  Model  A300  B2 
and  B4  series  airplanes,  to  require 
inspection  of  the  fuselage  longitudinal 
lap  joints  and  circumferential  joints, 
and  of  the  stringers  and  doublers  fo"- 
bonding  delamination  and  cracks;  and 
repairs,  as  necessary-.  That  action  was 
prompted  by  reports  of  bonding 
delamination  of  these  components.  The 
requirements  of  that  AD  are  intended  to 
prevent  rapid  decompression  of  the 
airplane. 

Actions  Since  Issuance  of  Previous  Rule 

Since  the  issuance  of  AD  85-07-09. 
the  manufacturer  has  issued  three 
revised  ser\'ice  bulletins  that  describe 
expansions  of  certain  inspection  areas; 
revisions  of  certain  inspection 
thresholds  or  intervals;  and  certain 
changes  in  references  to  inspection 
methods.  The  manufacturer  also  has 
issued  a  service  bulletin  that  describes 
procedure*;  for  a  modification  to  certain 
longitudinal  lap  joints.  The  Direction 
Generale  d^  I'Aviation  Civile  (DGAC). 
which  is  the  airworthiness  authority  for 
France,  has  advised  that  those  revised  or 
additional  actions  are  necessary  in  order 
to  adequately  protect  against  bonding 
delamination  or  bulging  of  the  fuselage 
longitudinal  lap  joints  and 
circumferential  joints,  or  delamination 
of  fuselage  stringers  and  doublers. 

Explanation  of  Relevant  Service 
Information 

Airbus  has  issued  Service  Bulletin 
A300-53-148,  Revision  11.  dated 
September  8.  1998.  which  describes 
procedures  for  inspection  of  certain 
fuselage  bonded  lap  joints  and 
circumferential  joints  to  detect  bonding 
delamination;  and  repair,  if  necessar>'. 

Airbus  also  has  issued  Service 
Bulletin  A300-53-178,  Revision  10, 
dated  September  8.  1998,  which 
describes  procedures  for  inspection  of 
certain  fuselage  bonded  lap  joints  and 
circumferential  joints  to  detect 
corrosion  and  cracks;  and  repair,  if 
necessary. 

Airbus  also  has  issued  Ser\'ice 
Bulletin  A300-53-149,  Revision  14, 
dated  September  8,  1998,  which 
describes  procedures  for  inspection  of 
bonded  stringers  and  doublers  to  detect 
debonding;  and  repair,  if  necessarv'. 
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The  DGAC:  classified  these  service 
bulletins  as  mandatury  and  issued 
French  airworthiness  dirw:tive  1984- 
14(>-064(B)  R3.  dated  October  H,  1999, 
in  order  to  assure  the  continued 
airworthiness  of  these  airplanes  in 
France. 

Airbus  also  has  issued  Service 
Bulletin  A3()0-.S3-02()9,  Revision  10. 
dated  |ulv  5.  1999.  which  describes 
procedures  for  the  modificiation  of 
bonded  longitudinal  lap  joints.  The 
modification  involves  the  installation  of 
doublers  on  lonj^itudinal  lap  joints  at 
stringers  29  and  35  in  section  IH.  This 
modification  is  intended  to  eliminate 
the  need  for  bonded  lap  joint 
inspections  for  stringers  29  and  35  in 
section  18,  as  specified  in  Airbus 
Service  Bulletin  A30O-53-148.  Revision 
11.  The  DGAC  classified  Service 
Bulletin  A300-53-()209  as  mandatory 
and  issued  French  airworthiness 
directive  97-371-235(B).  dated 
December  3,  1997,  in  order  to  assure  the 
continued  airworthiness  of  these 
airplanes  in  France. 

Accomplishment  of  the  actions 
specified  in  the  service  bulletins 
described  in  this  section  is  intended  to 
adequately  address  the  identified  unsafe; 
condition. 

FAA's  Conclusions 

This  airplane  model  is  manufactured 
in  France  and  is  type  certifi<.ated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  (TR 
21  29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  DCAC  has  kept  the  FAA  informed 
of  the  situation  desc:ribed  above.  The 
FAy\  has  examined  the  findings  of  the 
IXiAC;,  reviewed  all  available 
information,  and  determined  that  .Ml 
action  is  nwiessarv  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  St.ites 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  liondition  has  been 
identified  (hat  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  I'nited 
States,  the  proposed  AI)  would 
supersede  .AH  H5-()7-<n»  to  retjuire 
acc:omplishment  of  the  actions  spe(  ified 
in  the  service  bulletins  described 
previously,  except  as  di.scussed  Inflow 
Additionally,  repetitive  inspecti(ms  are 
recpiired  in  paragraph  ((  )  of  .M)  85-07- 
09  las  indicated  by  paragraph  (i  1(2)).  but 
have  be«m  more  clearly  specified  in  this 
propo.sed  AD 


DifFerences  Between  Proposed  Rule  and 
Service  Information 

Operators  should  note  that,  unlike 
certain  procedures  described  in  the 
service  information,  this  proposed  AD 
would  not  permit  further  flight  if 
cracking  or  corrosion  is  detected  in  the 
fu.selage  kmgitudinal  lap  joints  or 
circumferential  joints,  or  in  the  bond  of 
the  stringers  and  doublers.  The  FAA  has 
determined  that,  because  of  the  safety 
implications  and  consequences 
associated  with  such  cracking  and 
corrosion,  anp  subjec:t  longitudinal  lap 
joint,  circumferential  joint,  or  bond  of 
the  stringers  and  doublers  that  is  found 
to  be  cracked  or  corroded  must  be 
repaired  or  modified  prior  to  further 
flight 

Cost  Impact 

There  are  approximately  20  airplanes 
of  U.S.  registry  that  would  be  affet;ted 
by  this  proposed  AD 

The  inspection  of  the  bonded 
longitudinal  lap  joints  and 
circumferential  joints  to  detect  bonding 
delamination  that  is  currently  required 
by  AD  8.5-07-09.  and  retained  in  this 
AD.  takes  approximately  14ti  work 
hours  per  airplane  to  accomplish,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  these  currently  required  actions  on 
US   operators  is  estimated  to  be 
5175,200.  or  S8.760  per  airplane,  per 
inspe<;tion  cycle. 

The  inspection  of  the  bonded 
longitudinal  lap  joints  and 
circumferential  joints  in  to  detect 
corrosion  and  cracking  that  is  currently 
rtKpiired  by  AD  85-07-09,  and  retained 
in  this  AD.  takes  approximately  72  work 
hours  per  airplane  to  accomplish.  Based 
on  these  figures,  the  cost  impact  of  these 
currently  retjuired  actions  on  US 
operators  is  estimat(«d  to  b«'  $88,400,  or 
.S4.320  per  airplane,  per  inspection 
cycle. 

The  inspections  of  the  bonded 
stringers  and  doublers  to  det»Kt 
debonding  that  are  currently  required  by 
AD  85-07-04.  and  retained  in  this  AD. 
take  approximately  129  work  hours  per 
airplane  to  accomplish   Based  on  these 
figures,  the  <  ost  impact  of  these 
currently  required  actions  on  U.S. 
operators  is  estimated  to  be  $154,800,  or 
$7,740  per  airplane,  per  inspection 
cycle. 

The  modification  of  the  bcmded 
longitudinal  lap  |oint  that  is  proposed  in 
this  AD  action  would  take  as  much  as 
5H1  work  hours  (not  including  access 
,iiid  close)  per  airplane  to  acc:omplish.  at 
an  average  labor  rate  of  $80  per  work 
hour.  Recjuired  parts  would  cost  as 
much  as  $18,148  per  airplane. 


depending  on  kits  purchased.  Based  on 
these  figures,  the  cost  impact  of  the 
proposed  modification  on  U.S.  operators 
is  estimated  to  be  as  high  as  51,020,160. 
or  $51,008  per  airplane. 

The  cost  impac;t  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  current  or  proposed  requirements  of 
this  AD  action,  and  that  no  operator 
would  accomplish  those  actions  in  the 
future  if  this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  1 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory'  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034!  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

.Authority;  44  U  SC    HHMgl.  401  H.  44701. 

§39.13    [AmMidad] 

2  Section  39  13  is  amended  by 
removing  amendment  3^5033  (50  FR 
13548.  April  5,  1985),  and  by  adding  a 
new  airworthiness  directive  (AD),  to 
read  as  follows: 


Airbus  Industrie:  Doi  knt  97-NM-184-AD. 
.Supersedus  .^D  8.S-07-09.  .Amendmeiil 
:}'»-,503:t. 

Applirtibility:  Model  .\.300  B2  and  B4 
series  airplanes,  manufacturer  serial  numbers 
003  through  15()  inclusive,  certificated  in  any 
( ategorv. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  prei  eding  a[)plical)ilitv 
pnu  ision,  regardless  of  whether  it  has  been 
nindified.  altered,  or  repaired  in  the  area 
subjet  t  to  the  requirements  of  this  .*\D.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
recjuirements  of  this  .AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  i ompliance  in 
accordance  with  paragraph  (f)  of  this  .^D.  The 
request  should  include  an  assessment  of  the 
effe(  I  of  the  modific  alion.  alteration,  or  repair 
on  thi'  unsafe  condition  addressed  by  this 
AU:  and.  if  the  unsafe  condition  has  not  been 
eliminated,  the  request  should  include 
spe(  ific  proposed  at  tiuns  lo  address  it. 

Cciniplianif:  Required  as  indie  ated.  unless 
accomplished  previously. 

To  prevent  rapid  decompressi(jn  of  the 
airplane  due  to  bonding  delamination  and 
cracking  of  the  fuselage,  ai  i omplish  the 
follow  ing: 

Restatement  of  Requirements  of  AD  85-07- 
09 

Delamination  Insprctions  of  Longitudinal 
Lip  and  (An  umfvrvntial  Joints 

(a)  Kxcept  as  required  by  paragraph  (d)  of 
this  .^D:  Prior  to  the  threshold  limits 
specified  in  Table  ]  of  Airbus  Service 
Bulletin  .A;J0O-.S,3-14H.  Revision  6.  dated 
October  10.  1984.  or  within  6  months  after 
May  13.  198,5  (the  effective  date  of  AD  85- 
07-091.  whichever  oc(  urs  later,  inspect  the 
fu.selage  Itjngitudinal  lap  joints  and 
circumferential  joints  for  bonding 
delamination,  in  accordance  with  the  service 
bulletin. 

(1|  If  no  delamination  is  detected,  repeat 
these  inspec  tions  in  accordance  with  the 
sc  hedule  shown  in  Table  1  of  the  service 
bulletin 

(2)  If  delamination  is  detected  during  anv 
inspection,  prior  to  further  flight,  perform  the 
actions  indicated  in  Figure  3.  "Follow-up 
Action."  of  the  servit  e  bulletin. 

Corrosion  and  Crack  Inspprtions  of 
Ixingitudmal  Lap  and  Cirrumferential  Joints 

(b)  Except  as  required  by  paragraph  (d)  of 
this  .\U.  Prior  to  the  threshold  limits 
specified  in  Figure  1,  "Inspection  Program." 
of  Airbus  Service  Bulletin  A300-53-178. 
Revision  4,  dated  Ocrtober  10,  1984.  or  within 
6  months  after  May  13,  1985.  whichever 
occurs  later,  visually  inspect  for  corrosion 
and  cracks,  and  repair  if  necessary,  the 
bonded  longitudinal  lap  joints  and 
c:ircumferential  joints  specified  in  Figure  1  of 
the  service  bulletin,  in  accordance  with  the 
service  bulletin.  Repeat  the  inspections 
thereafter  in  accordance  with  the  schedule 
shown  in  Figure  1  of  the  service  bulletin. 

Delamination  Inspections  of  Stringers  and 
Doublers 

(c)  Except  as  required  6y  paragraph  (d)  of 
this  AD:  Prior  to  the  threshold  limits 


specified  in  Figure  1.  "Inspection 
Frequenr;y."  of  .Airbus  Service  Bulletin 
A300-.53-149.  Revision  6,  dated  October  10. 
1984.  or  within  6  months  after  May  13.  1985. 
whichever  occurs  later,  inspect  for 
debonding.  and  repair,  if  net:essarv.  bonded 
stringers  and  bonded  doublers  in  the  area 
between  frame  1  and  frame  18  and  between 
frame  40  and  frame  80  on  all  airplanes  up  to 
and  including  serial  number  1.56.  and  in  the 
area  between  frame  18  and  frame  40  on  all 
airplanes  up  to  and  including  serial  number 
104.  Repeal  the  inspections  thereafter  at 
intervals  specified  in  Figure  1  of  the  service 
bulletin,  except  for  repaired  areas.  The 
inspections  of  stringers  are  divided  into  three 
areas,  as  indicated  in  Figure  2  of  the  service 
bulletin,  with  the  following  options: 

(1)  Inspection  in  .Area  1  is  not  required  if 
.Modifit.ation  No.  2904.  described  in  Airbus 
Service  Bulletin  A300-53-146.  dated 
November  28.  1980.  has  been  incorporated. 

(2)  Preventive  riveting  of  stringers  located 
in  Area  2  in  acf:ordance  with  Airbus  Service 
Bulletin  A300-53-197.  dated  October  10. 
1984.  allows  for  an  extension  of  the  interval 
of  subsequent  repetitive  inspections  to  the 
interval  required  for  Area  3. 

.New  Requirements  of  This  AD 

Lutrr  SV-n/re-  Bulletin  Revisions 

(d)  After  the  effective  date  of  this  new  AD, 
only  the  following  servic  e  bulletin  revisions 
shall  be  used  for  compliance  thresholds  and 
intervals  and  for  accomplishment 
instructions  for  the  actions  required  bv  this 
AD.  as  specified  in  paragraphs  (d)(1).  (d)(2). 
and  (d)(3)  of  this  AD.  For  any  airplane  that, 
as  of  the  effective  date  of  this  AD.  has 
exceeded  a  revised  threshold  or  interval  for 
any  specified  action,  accomplish  that  action 
within  6  months  after  the  effective  dale  of 
this  AD. 

(1)  Airbus  Service  Bulletin  A300-53-148. 
Revision  11,  dated  Septembers.  1998.  shall 
be  used  for  the  requirements  of  paragraph  (a) 
of  this  AD.  For  corrective  actions  and  follow- 
on  inspections.  Figure  5,  "Follow-up 
Action."  of  the  service  bulletin  shall  be  u.sed. 

(2)  Airbus  Service  Bulletin  A300-53-178. 
Revision  10,  dated  Septembers.  1998.  shall 
be  used  for  the  requirements  of  paragraph  (b) 
of  this  .AD.  For  inspection  thresholds  and 
intervals,  Paragraph  C.  "Description,"  of  the 
service  bulletin  shall  be  used. 

(3)  Airbus  Service  Bulletin  A300-53-149. 
Revision  14,  including  Appendix  01.  dated 
September  8.  1998,  shall  be  used  for  the 
requirements  of  paragraph  (c)  of  this  AD.  For 
inspection  thresholds  and  intervals.  Figure  1, 
Sheet  1,  "Inspection  Frequency,"  of  the 
service  bulletin  shall  be  used. 

Modification  of  Lap  Joints  (Partial 
Terminating  Action) 

(e)  Within  60  months  after  the  effective 
date  of  this  AD,  modify  the  bonded 
longitudinal  lap  joints  in  accordance  with 
Airbus  Service  Bulletin  A300-53-0209, 
Revision  10,  dated  July  5,  1999. 
Accomplishment  of  the  modification 
terminates  the  repetitive  inspections  required 
by  paragraph  (a)  of  this  AD  for  stringers  29 
and  35  in  section  18  only. 


Alternative  Methods  of  Compliance 

(11  .An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safet\  ma\  be 
used  if  a])prc)\ed  by  the  Manager. 
International  Branch,  .ANM-116.  F.A.A. 
Transport  .Airplane  Directorate  Operators 
shall  submit  their  requests  through  an 
appropriate  F.A.A  Prim  ipal  Maintenance 
Inspector,  who  ma\  add  t  omments  and  then 
send  it  to  the  Manager.  International  Brant  h. 
.ANM-116. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  oi. 
com[)liance  with  this  ,AD.  if  an\ .  ma\  be 
obtained  from  the  International  Branc  h. 
ANM-116. 

Special  Flight  Permits 

(gl  Spec  iai  flight  permits  ma>  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  .Aviation  Regulations  (14  CIFR 
21.197  and  21199)  to  operate  the  airplane  to 
a  lo(  alion  where  the  requirements  of  this  .AD 
can  be  accomplished. 

Note  3:  The  subjec:l  of  this  .AD  is  addressed 
in  French  airworthiness  direc  lives  97-371- 
235(B).  dated  Dec:ember  3.  1997.  and  1984- 
140-064(B)R3,  dated  October  6.  1999. 

Issued  in  Renlon.  Washington,  on  Mav  25. 
2000. 

Donald  L.  Riggin. 

Acting  Manager.  Transport  Airplane 
Directorate.  .Mrcraft  Certification  Service. 
|FR  Doc.  00-13695  Filed  5-31-00:  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

15  CFR  Part  930 

[Docket  No.  990723202-9202-01] 

RIN  0648— AIM88 

Coastal  Zone  Management  Act  Federal 
Consistency  Regulations 

AGENCY:  Office  of  Ocean  and  Coastal 
Resource  Management  (OCRM), 
National  Ocean  Service  (NOS),  National 
Oceanic  and  Atmospheric 
Administration  (NOAA),  Department  of 
Commerce  (DOC). 

ACTION:  Proposed  rule:  reopening  of 
public  comment  period. 

SUMMARY:  On  April  14,  2000,  the 
National  Oceanic  and  Atmospheric 
Administration  (NOAA)  proposed  to 
revise  the  federal  consistency 
regulations.  The  comment  period 
expired  on  May  30,  2000.  This 
document  reopens  the  public  comment 
period  on  the  proposed  rule  until  June 
15,  2000. 
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DATES:  C^nmmmits  on  the  proposed  rult; 
will  be  con.sidered  if  mailed  on  or  before 
lune  15.  2000. 

ADDRESSES:  All  c:i)mment,s  concerning 
these  proposed  re^julation.s  .should  be 
mailed  to  [oseph  A.  Uravitch,  Chief. 
Coastal  Programs  Division.  Office  of 
Ocean  and  Coastal  Resource 
Management  (N/ORM3),  1305  East-West 
Highway.  11th  Floor.  Silver  Spring,  MI) 
20910. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  W   Kaiser.  Federal  Consistency 
C^oordinator.  Office  of  Ocean  and 
Cioastal  Resource  Management  (N/ 
ORM3).  1305  East-West  Highway.  11th 
Floor.  Silver  Spring.  MD  20910. 
Telephone:  301-713-3098.  extension 
144. 

SUPPLEMENTARY  INFORMATION:  On  April 
14.  2000,  the  National  Oceanic  and 
Atmospheric  Administration  (NOA) 
proposed  to  revise  the  federal 
consistent:v  regulations.  B5  FR  202  70. 
April  14.  20()().  The  time  f-T  p-.iblic 
comment  expired  (m  May  30.  2000 
Prior  to  the  expiration  of  the  comment 
period,  OCRM  received  several  requests 
to  extend  the  time  for  public  comment 
on  the  proposed  rule.  OC'RM  has 
decided  to  extend  the  original  45  day 
comm(!nt  period  to  fiO  days.  Because  the 
comment  period  has  already  expired, 
this  document  reopens  the  public 
comment  period  The  time  for  the 
public  to  submit  comments  now  ends 
on  lune  15.  2000. 

Diilfd   Vlrtv  Jfi  J(KK) 
|ohn  Oliver, 

Dirrrtor.  Matuinrnifiil  uml  llml'^fl  (  Htirtt, 
Xotii'iuil  ( >t  ran  SiT\u  !• 

IKK  l)n(     IIU~1  U.H'.  Kilfil  5-31-O0.  H  4'.  .mil 
BILLING  COOC  JS1O-0a-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  434 

(FRL-6707-51 

Coal  Mining  Point  Source  Category; 
Amendments  to  Effluent  Limitations 
Guidelines  and  New  Source 
Performance  Standards;  Notice  of 
Public  Meetings 

AGENCY:  Environnu-nt.il  Protection 

Agency  I  EPA  I 

ACTION:  Proposed  rule;  notice  of  ()iilili( 

meetings 


summary:  On  April  11.  2000.  EPA 
proposed  amendments  to  the  effluent 
limitations  gimleliiies  and  new  source 
perform.uice  stand<irds  for  the  Coal 
Mining  I'oint  .Source  Category  (tiS  VK 
19440).  The  comment  period  on  this 
proposal  will  close  on  luly  10.  2000. 


EPA  will  t :f)nduct  public  meetings  at  six 
locations  during  the  comment  period. 
EPA  is  inviting  all  interested  members 
of  the  public  to  attend  these  met?tings 
and  to  present  comments.  No  meeting 
materials  will  be  distributed  in  advance 
DATES:  EPA  will  conduct  three  public 
meetings  in  [une  regarding  the  proposed 
regulations  for  the  Coal  Remining 
Subcategory'  and  three  additional 
meetings,  also  in  June,  for  the  Western 
Alkaline  Subcategory.  The  dates  and 
locations  are  listed  below  in  the 
Supplementary'  Information  section. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Tinger  at  (202)  260-4992  or  by  e-mail  at 
"Tingt^rJohn'Sf pci.gov  "  The  Federal 
Register  notice  of  proposed  rulemaking, 
fact  sheet,  and  support  documents  can 
be  obtained  from  http://»-\\-\v.fpa.gov/ 
OST/gutdf 
SUPPLEMENTARY  INFORMATION: 

Public:  meetings  regarding  proposal  of 
effluent  limitations  and  standards  for 
the  Coal  Remining  Subcategory  will  be 
hold  at  the  following  times  and 
locations: 

June  13.  2000.  starting  at  6:00  pm  at 
the  West  Virginia  Division  of 
Environmental  Protectiim.  Office  of 
Mining  and  Reclamation,  Training 
Room,  10  Mclunkin  Rd  .  Nitro,  WV. 

lune  14.  2000.  starting  at  6:00  pm  at 
the  Kentucky  Department  for  Surface 
Mining  Reclamation  and  Enforcement. 
Training  Room.  2  Hud.son  Hollow  Rd., 
Frankfort,  KY. 

lune  15,  2000,  starting  at  6:00  pm  at 
the  Muskingum  Valley  Conference 
Center.  Holiday  Inn.  4645  East  Pike, 
Zanesville.  OH 

Public  meetings  regarding  proposal  of 
effluent  limitations  and  standards  for 
the  Western  Alkaline  Coal  Mining 
Subcategory  will  be  held  at  the 
following  times  and  locations: 

June  22.  2000.  starting  at  1:00  pm  at 
the  Institute  for  Tribal  Environmental 
Professionals  at  Northern  Arizona 
University,  University  Union  Building 
30.  Havasupai  Conference  Room,  Knoles 
Drive.  Flagstaff,  AZ. 

lune  28.  2000.  starting  at  9:00  am  at 
the  U'.S  Department  of  the  Interior. 
Office  of  Surface  Mining  Reclamation 
and  Enforcement.  1999  Broadway, 
Room  3340.  Denver.  CO 

[une  29.  2000.  starting  at  1:00  pm  at 
the  Best  Western  Tower  West  Lodge. 
109  North  US  14.  Gillette.  WY. 

These  meetings  will  not  be  recorded 
by  a  reporter  or  transcribed  for  inclusion 
in  the  publii  record   Ciomments  and 
speakers  are  invited  at  the  meetings,  but 
comments  to  be  included  in  the  record 
must  either  be  submitted  in  writing  at 
the  meetings,  or  submitted  in  writing  in 
accordance  with  the  instructions  in  the 
notice  of  proposed  rulemaking  (65  FR 
19440) 


DHted:  Mav  22,  2000. 
Geoffrey  H.  Grubbs, 

Director,  Office  of  Science  and  Technulogy. 
WV.  D(>(  00-i:)ifil  Filed  5-31-00:  8:4t  dm] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  00-1079;  MM  Docket  No.  00-79,  RM- 
9802] 

Radio  Broadcasting  Services;  Jackson 
and  Salyersville,  KY 

agency:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 


SUMMARY:  The  Commission  requests 
comments  on  a  petition  jointly  filed  by 
Intermountain  Broadcasting  Company 
and  Wallingford  Broadcasting  Company, 
Inc.,  requesting  the  substitution  of 
Channel  247C2  for  Channel  293 A  at 
Iacks(m.  Kentucky,  and  the  modification 
of  Station  WKSN(FM)'s  license 
accordingly;  and  the  substitution  of 
Channel  293C3  for  Channel  247C3  at 
.Salyersville,  Kentucky,  and  the 
modification  of  Station  WRLV-FM's 
construction  permit  accordingly. 
Channel  247C2  can  be  allotted  at 
Jackson  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  13.1  kilometers  (8.2  miles) 
north  at  Station  WJSN{FM)"s  requested 
site.  The  coordinates  for  Channel  247C2 
at  lackson  are  37-40-19  North  Latitude 
and  83-24-21  West  Longitude. 
Additionally.  Channel  293C3  can  be 
allotted  to  Salyersville  without  the 
imposition  of  a  site  restriction  at  Station 
WRLV-FM's  requested  site.  The 
coordinates  for  Channel  293C3  at 
.Salyersville  are  37-49-05  North 
Latitude  and  83-17-01  West  Longitude. 

DATES:  Comments  must  be  filed  on  or 
before  July  7.  2000.  reply  comments  on 
or  before  July  24.  2000. 

ADDRESSES:  Federal  Communications 
Commission.  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  [ohn  F.  Garziglia.  Esq., 
Pepper  &  Corazzini.  L,L.P..  1776  K 
Street.  NW,  Suite  200.  Washington.  DC 
20006  (Counsel  for  Intermountain 
Broadcasting  Company);  and  Mark  N. 
Lipp,  Esq.,  Shook. ^ardv  &  Bacon. 
L.L.P..  600  14th  Street.  NW.  Suite  800. 


Washington.  DC  20005  (Counsel  for 
Wallingford  Broadcasting  Company, 
Inc.). 

FOR  FURTHER  INFORMATION  CONTACT: 

Sharon  P.  McDonald.  Mass  Media 
Bureau,  (202)  418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
00-79,  adopted  May  10.  2000,  and 
released  May  16,  2000.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Information  Center  (Room 
CY-A257),  445  12th  Street.  SW. 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Service, 
Inc.,  (202)  857-3800,  1231  20th  Street, 
NW,  Washington,  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

Federal  Communications  Commission. 

)ohn  A.  Karousos, 

Chief.  Allocations  Branch.  Policy  and  Rules 

Divi.'iion.  Mass  Media  Bureau. 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  00-1 1 1 1 ,  MM  Docket  No.  00-82,  RM- 
9841:  MM  Docket  No.  00-83,  RM-9842;  MM 
Docket  No.  00-84,  RM-9855;  MM  Docket  No. 
00-85,  RM-9868;  MM  Docket  No.  0&-86,  RM- 
9869;  MM  Docket  No.  00-87,  RM-9870;  MM 
Docket  No.  00-88,  RM-9871;  MM  Docket  No. 
00-89,  RM-9872] 

Radio  Broadcasting  Services;  McCook, 
NE;  Butte  Falls,  OR;  Jacksonville,  GA; 
Las  Vegas,  NM;  Vale,  OR;  Brightwood, 
OR;  Dlllsboro,  NC;  Waynesboro,  GA 

AGENCY;  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 


Federal  Register/ Vol.  65,  No.  106 /Thursday,  fune  1,  2000 / Proposed  Rules 


34997 


SUMMARY:  The  Commission  requests 
comments  on  eight  petitions  for  rule 
making  requesting  FM  channel 
allotments  at  McCook,  NE,  Butte  Falls. 
OR.  Jacksonville,  GA,  Las  Vegas,  NM, 
Vale,  OR,  Brightwood,  OR.  Dillsboro. 
NC,  and  Waynesboro,  GA. 

DATES:  Comments  must  be  filed  on  or 
before  July  10,  2000,  and  reply 
comments  on  or  before  July  25.  2000. 

ADDRESSES:  Federal  Communications 
Commission,  445  12th  Street,  SW,  Room 
TW-A325,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioners,  or  their  counsel  or 
consultant,  as  follows:  David  M.  .Stout, 
Managing  Member,  McCook  Radio 
Group,  LLC.  1811  West  "O"  Street, 
McCook,  NE  69001  (Petitioner  in  RM- 
9841);  James  S.  Bumpous,  Partner,  Butte 
Falls  Radio,  13915  Lakeview  Drive, 
Austin,  TX  78732  (Petitioner  in  RM- 
9849):  Clyde  and  Connie  Lee  Scott,d/b/ 
a  EME  Communications,  293  JC 
Saunders  Road,  Moultrie,  GA  31768 
(Petitioner  in  RM-9855);  Sangre  de 
Christo  Broadcasting  Co.,  Inc.,  c/o 
Ernest  T.  Sanchez,  2000  L  Street,  NW. 
Suite  200.  Washington,  DC  20036 
(Counsel  to  petitioner  in  RM-9868); 
Robin  B.  Thomas,  President,  New  West 
Broadcasting,  1001  Weatherby  Drive, 
Cheyenne,  WY  82007  (Petitioner  in  RM- 
9869);  Muddy  Broadcasting  Company, 
c/o  Dawn  M.  Sciarrino,  Clifford  M. 
Harrington  and  Paul  A.  Cicelski,  Shaw 
Pittman,  2300  N  Street,  NW, 
Washington,  DC  20037  (Counsel  to 
petitioner  in  RM-9870):  Sutton 
Radiocasting  Corporation,  c/o  John  F. 
Garziglia,  Patricia  M.  Chuh.  Pepper  & 
Corazzini.  LLP,  1776  K  Street,  NW. 
Suite  200,  Washington,  DC  20006-2334 
(Counsel  to  petitioner  in  RM-9871);  C. 
Michael  Adkins,  SSR  Communications 
Incorporated,  5116  Wesleyan  Circle, 
Macon,  GA  31210  (Petitioner  in  RM- 
9872), 

FOR  FURTHER  INFORMATION  CONTACT: 

Leslie  K.  Shapiro,  Mass  Media  Bureau. 
(202)418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  Nos. 
00-82,  00-83,  00-84,  00-85.  00-86,  00- 
87,  00-88,  and  00-89,  adopted  Mav  10, 
2000,  and  released  May  19,  2000.  the 
full  text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center,  445  12th  Street, 
SW,  Washington,  DC.  The  complete  text 
of  this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Services, 


Inc..  (202)  857-3800.  1231  20th  Street. 
NW,  Washington,  DC  20036. 

Channel  280C2  can  be  allotted  to 
McCook,  NE,  without  the  imposition  of 
a  site  restriction,  at  coordinates  40-12- 
18  NL;  100-37-36  WL.  Channel  255A 
can  be  allotted  to  Butte  Falls.  OR.  with 
a  site  restriction  of  1.9  kilometers  (1.2 
miles)  northwest,  at  coordinates  42-33- 
05  NL;  122-35-18  WL,  to  avoid  a  short- 
spacing  to  Station  KAGO-FM,  Channel 
258C1,  Klamath  Falls.  OR.  Channel 
272A  can  be  allotted  to  Jacksonville, 
GA,  with  a  site  restriction  of  13.5 
kilometers  (8.4  miles)  northwest,  at 
coordinates  31-51-54  NL;  83-06-16 
WL.  to  avoid  a  short-spacing  to  Stations 
WZAT,  Channel  271C.  Savannah.  GA. 
WBGA.  Channel  273C1.  Wavcross.  GA, 
and  WYSC.  Channel  274A.  McRae.  GA. 
Channel  224A  can  be  assigned  to  Las 
Vegas.  NM.  without  the  imposition  of  a 
site  restriction,  at  coordinates  35-36-00 
NL;  105-13-00  WL.  Channel  288C  can 
be  allotted  to  Vale,  OR.  with  a  site 
restriction  of  9.6  kilometers  (6.0  miles) 
west,  at  coordinates  44-00-06  NL:  117- 
21-32  WL.  to  avoid  a  short-spacing  to 
Stations  KJOT.  Channel  286C.  Boise.  ID. 
and  KCIX,  Channel  290C,  Garden  City, 
ID.  Channel  251C3  can  be  allotted  to 
Brightwood.  OR.  with  a  site  restriction 
of  20.6  kilometers  (12.8  miles) 
southeast,  at  coordinates  45-17-20  NL; 
121—47-04  WL.  to  avoid  a  short-spacing 
to  Station  KUPL-FM.  Channel  254C1, 
Portland.  OR.  Channel  237A  can  be 
allotted  to  Dillsboro,  NC,  with  a  site 
restriction  of  10.7  kilometers  (6.6  miles) 
southeast,  at  coordinates  35-18-21  NL; 
83-09-50  WL.  to  avoid  a  short-spacing 
to  Stations  WIKQ.  Channel  235C. 
Greeneville.  TN.  and  WYFC.  Channel 
23 7A.  Clinton.  TN.  Channel  225A  can 
be  allotted  to  Waynesboro.  GA.  with  a 
site  restriction  of  2.0  kilometers  (1.3 
miles)  northeast,  at  coordinates  33-06- 
23  NL;  82-00-14  WT,  to  avoid  a  short- 
spacing  to  Stations  WKKZ,  Channel 
224C2,  Dublin.  GA.  and  WEAS-FM, 
Channel  226C1.  Savannah.  GA. 
Provisions  of  the  Regulatory- 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1,1 204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 
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Fmleral  (lomimiiiK  .itKnis  C.uinniission^ 
|ohn  A.  KarousoN, 

Chift.  Allocatiiin-.  Ilniiu  h   I'kIh  \  ^uul  Hiilfs 
Hivision.  Mass  Mrtlm  Hiirf<iii 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  No.  00-1 110;  MM  Oocliat  No.  00-28; 
RM-9796] 

Radio  Broadcasting  Services; 
Christine,  TX 

agency:  Federal  ( '.oinmimic  .itions 
Commi.ssion 

ACTION:  Proposed  rulu,  dismissal. 

SUMMARY:  This  ciiu  ument  dismisses  ,i 
[)r()[)()sal  filed  In  (ihristiue  Kadi" 
Hn)ad(  astiiig  ( iumpaiiv  reciuestinn  the 
allotment  iif  Channel  :i4?i.\  at  Chnsline. 
Texas,  as  the  comiminitv's  tirst  l(i(  al 
service,  See  65  FR  1 1.5.17.  Man  h  J, 
liOOO   As  stated  in  the  S'aticf.  a  showing 
nl(  ontinuing  interest  is  recpiired  belore 
a  I  h.innel  will  he  allotted.  Since  there 
has  been  no  interest  expressed  for  th»' 
allotinmt  of  .i  channel  at  Christine,  the 
Hf'port  (inil  On/cr  dismisses  the 
proposal 

FOR  FURTHER  INFORMATION  CONTACT: 

K<ithleen  Si  hetierle.  Mass  Media 
Bureau.  1202]  41H-21H() 

SUPPLEMENTARY  INFORMATION:  This  is  a 
sumniarv  of  the  (ionimission  s  Kepurt 
and  Order.  MM  Docltet  No  l)f)-28. 
adopleil  Mav  ID.  2000.  and  released 
May  1').  2000  The  hill  text  of  this 
Commission  dei  ision  is  available  for 
inspection  and  (  ojiving  during  normal 
business  hours  m  the  Commission's 
Reference  Center.  445  12th  Street.  SW. 
Washington.  DC  The  i  omplete  text  of 
this  decision  mav  also  f)e  purf:hased 
from  the  (;ommission\  copv 
contractors,  international  Transcription 
Services.  Inc..  1231  20th  Street.  NW. 
Washington.  DC  2I)0.U>.  (202)  H57-:lHOO. 
facsimile  (202)  H57-.tH05 

Ft<(lt'r.il  Ciimmiiini  .iluiii-.  ( .cimmissMUi 

|ohn  .'\.  karuuMis, 

i'.hii-t  MliK  ill II HIS  Unini  h  Polii  \  'ind  Hiilr'. 

I)n  i\i(iri   ,V/ijss  Mriliii  Hiiirnii 

IFK  l)u(     no-l fi'ir  tilfil  '.     n    Ull   H4")ani| 

BIU.INQ  COOC  ST1201   P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  00-1 109;  MM  Doclcat  No.  99-1 15;  RM- 
9378] 

Radio  Broadcasting  Services;  Clio  and 
Tuscola,  Ml 

AGENCY:  Federal  Communications 

C()mmis..ion. 

ACTION:  Proposed  rule;  denial. 

SUMMARY:  The  Notice  in  this  proceeding 

proposed  the  reallotment  of  Channel 
2fJHA  from  Tuscola.  Michigan,  to  Clio. 
Michigan,  and  modification  of  the 
lirense  for  Station  WWBN  accordingly. 
The  S'nticr  was  issued  in  respon.se  to  a 
petition  filed  by  Faircom  Flint  Inc.  See 
64  FR  18564.  1444  Ba.sed  on  the 
information  submitted,  it  has  b<'en 
determined  that  the  reallotment  from 
Tuscola  to  Clio  does  not  provide  a 
publi(   interest  benefit  of  enough 
significance  to  outweigh  the  loss  of  a 
transmission  service  to  Tuscola  or  offset 
the  disruption  of  an  existing  service 
Therefore,  the  proposed  reallotment 
from  Tuscola  to  Clio  has  been  denied. 
With  this  action,  this  docketed 
pro(  eeding  is  terminated. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathleen  ,S(  heuerle.  Mass  Media 
Bureau.  (202)  4  1H-21H0 

SUPPLEMENTARY  INFORMATION:  This  is  a 

summary  of  the  Commission's  Report 
and  Order.  MM  Do(  ket  No.  44-115, 
adopted  May  10,  2000.  and  released 
Mav  14.  2000.  The  full  text  of  this 
Commission  liecision  is  available  for 
inspection  and  topying  during  normal 
business  hours  in  the  Commissicm's 
Referenc  e  Center.  445  12th  Street.  SW. 
Washington.  DC  The  complete  text  of 
this  decision  may  also  he  purchased 
from  the  Commission's  copy 
contractors.  International  Transcription 
Seniles.  Inc  .  1231  20th  Street.  NW. 
Washington.  DC  20036.  (202)  H57-3800, 
facsimile  (202)  857-3805. 

Federal  ( :oiniiiuni(  atHUiv  ( .nminissmii 

Inlin  .\.  KamuMts. 

i  hirl.  Alln,  iition-'  Uniiu  li  Polity  and  Hulfs 

I>n  ;siiin,  \/ijss  Mi'ilni  Htirrati 

\l  K  Diii    1)0-1  IS'lti  Filfil  ')-  tl-OO.  a  4.^>  ami 

BILLING  COOE  t712-01-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  575 

[Doclcet  No.  NHTSA-2000-6859] 

RIN2127-AC64 

Consumer  Information  Regulations; 
Federal  Motor  Vehicle  Safety 
Standards;  Rollover  Prevention 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA).  DOT. 
ACTION:  Request  for  comments. 


SUMMARY:  The  agency  believes  that 
consumer  information  on  the  rollover 
risk  of  passenger  cars  and  light 
multipurpose  passenger  vehicles  and 
trucks  would  reduce  the  number  of 
injuries  and  fatalities  from  rollover 
crashes.  This  information  would  enable 
prospective  purchasers  to  make  choices 
about  new  vehicles  based  on  differences 
in  rollover  risk  and  serve  as  a  market 
incentive  to  manufacturers  in  striving  to 
design  their  vehicles  with  greater 
rollover  resistance.  The  consumer 
information  program  would  also  inform 
drivers  who  choose  vehic:les  with  less 
rollover  resistance  that  their  risk  of 
harm  can  be  greatly  reduced  with  seat 
belt  use  to  avoid  ejection 

The  agency  has  tentatively  decided 
that  the  Static  Stability  Factor  should  be 
used  to  indicate  overall  rollover  risk  in 
single-vehii  le  crashes.  This  document 
seeks  comment  on  whether  the 
information  should  be  presented  as  pari 
of  NHTSA's  New  Car  Assc^ssment 
Program  (NCAP).  which  provides 
consumer  information  concerning 
frontal  and  side  impact  protection. 
DATES:  Comment  Date:  (Comments  must 
he  received  by  luly  31.  2000. 
ADDRESSES:  All  comments  should  refer 
to  Docket  No.  NHTSA-2000-6859  and 
be  submitted  to:  Docket  Management. 
Room  PL-401.  400  Seventh  Street,  SW, 
Washington,  DC  20590.  Docket  hours 
are  from  10  am  to  5  pm  Monday  through 
Friday 

For  public  comments  and  other 
information  related  to  previous  notices 
on  this  subjet:t,  please  refer  to  Docket 
No.  91-68;  Notice  3,  NHTSA  Docket. 
Room  5111,  400  Seventh  Street,  SW, 
Washington.  IX:  20590.  NHTSA  Docket 
hours  are  from  9:30  am  to  4  pm  Monday 
through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gayle  Dalrymple.  NPS-23.  Office  of 
Safety  Performance  Standards,  National 
Highway  Traffic  Safety  Administration, 
400  Seventh  Street,  SW,  Washington, 
DC  20590.  Ms.  Dalrymple  can  be 


reached  by  phone  at  (202)  36&-5559  or 
by  facsimile  at  (202)  366-4329. 

SUPPLEMENTARY  INFORMATION: 

I.  Executive  Summary 

II.  Background 

III.  Rulerrtaking  History 

IV.  Recent  Research  on  Maneuver-induced 

Rollover  Crashes 

A.  Why  Study  Untripped  Rollovers? 

B.  Estimate  of  the  Annual  National 
Incidence  of  On-Road,  Untripped 
Rollover  Crashes 

C.  Dynamic  Test  Program 

1.  Preliminary  Steps 

a.  NASS  Case  Stuclies 

b.  ODI  Complaints 

c.  Survey  of  Available  Test  Procedures 

2.  Track  Testing — Phase  la 

3.  Track  Testing — Phase  lb 

4.  Track  Testing — Phase  II 

a.  Test  'Vehicle  Selection 

b.  Results 

.5.  Plans  for  Continuing  Dynamic  Test 
Research 

D.  How  Do  Dynamic  Rollover  Test  Results 
Compare  With  Metrics':" 

V.  Why  Choose  SSF? 

A.  Description  of  Metrics 

B.  Tripped  and  Untripped  Rollover 

C.  Correlation  and  Causation 

D.  Simplicity  and  Measurability 

E.  Unintended  Consequences 

VI.  Why  Not  a  Standard? 

VII.  Consumer  Information  Presentation 

A.  How  {;onsumers  Want  to  See 
Information  Displayed 

B.  Converting  SSF  Measurements  to  Star 
Ratings 

VIII.  Rollover  Information  Dissemination 
through  NCAP 

A.  Why  NCAP  Rather  than  Vehicle 
Labeling? 

B.  Addition  of  Rollover  Resistance  Stars  to 
NCAP 

IX.  Rulemaking  Analyses  and  Notices 

X.  Submission  of  Comments 
Appendix 

I.  Executive  Summary 

This  notice  requests  comment  from 
the  public  on  NHTSA's  intent  to  include 
a  vehicle  measure  of  rollover  resistance, 
its  Static  Stability  Factor,  as  an  addition 
to  the  2001  New  Car  Assessment 
Program  (NCAP). 

According  to  the  1997  Fatality 
Analysis  Reporting  System  (PARS), 
9.529  people  were  killed  as  occupants 
in  light  vehicle  rollovers.  PARS  shows 
that  53  percent  of  light  vehicle  occupant 
fatalities  in  single-vehicle  crashes 
involved  rollover.  The  proportion 
differs  greatly  by  vehicle  type:  45 
percent  of  car  occupant  fatalities  in 
single-vehicle  crashes  involved  rollover, 
compared  to  60  percent  for  pickup 
trucks,  65  percent  for  vans,  and  79 
percent  for  sport  utility  vehicles  (SUVs). 
The  1995-1997  National  Automotive 
Sampling  System  (NASS)  estimates  that 
228,000  light  vehicles  were  towed  from 
a  rollover  crash  each  year  (on  average). 


and  that  25,000  occupants  of  these 
vehicles  were  seriously  injured. 

The  action  described  by  this  notice 
follows  a  decision  by  the  agency  in  1994 
(59  CFR  33254)  to  terminate  rulemaking 
on  a  minimum  standard  for  rollover 
resistance  and  to  propose  a  consumer 
information  approach  instead.  We  have 
decided  to  pursue  consumer 
information,  through  NCAP,  to  enable 
consumers  to  make  informed  choices 
about  the  tradeoffs  in  vehicle  attributes, 
such  as  high  ground  clearance,  and 
rollover  resistance.  NCAP  provides 
practical  advantages  over  the  mandatory 
consumer  information  regulation 
proposed  in  1994: 

•  Implementation  would  be  faster.  The 
program  would  he  able  to  start  almost 
immediately,  so  consumers  would  have  the 
information  sooner. 

•  NHTSA  retains  control  of  vehicle 
measurement  so  the  consumer  will  know 
exactly  which  vehicle  model/equipment 
combination  was  tested. 

•  It  takes  advantage  of  the  existing  NCAP 
organization  within  .NHTSA  equipped  to 
perform  vehicle  tests  and  disseminate 
consumer  information  and  avoids  the  need 
for  a  compliance  function  within  NHTSA  to 
collect  and  process  manufacturers'  test 
reports  and  provide  to  manufacturers  the 
vehicle  ranges  required  on  the  labels. 

The  agency  believes  that  consumer 
information  on  the  rollover  risk  of 
passenger  cars  and  light  multipurpose 
passenger  vehicles  and  trucks,  based  on 
the  vehicle's  Static  Stability  Factor, 
would  reduce  the  number  of  injuries 
and  fatalities  from  rollover  crashes.  This 
information  would  enable  prospective 
purchasers  to  make  choices  about  new 
vehicles  based  on  differences  in  rollover 
risk  and  serve  as  a  market  incentive  to 
manufacturers  in  striving  to  design  their 
vehicles  with  greater  rollover  resistance. 

It  would  inform  drivers  of  the  general 
difference  in  rollover  resistance  between 
light  trucks  and  cars  and  among 
vehicles  within  the  various  classes. 
Consumers  who  need,  or  desire,  a 
particularly  large  cargo  space,  high 
ground  clearance,  or  narrow  track 
width,  would  not  be  denied  the  chance 
to  purchase  such  vehicles.  However, 
consumers  who  choose  vehicles  with 
relatively  low  rollover  resistance  could 
do  so  with  knowledge  of  that  fact, 
something  that  is  not  very  likely  today. 
The  consumer  information  program 
would  also  inform  drivers  who  choose 
vehicles  with  less  rollover  resistance 
that  their  risk  of  harm  can  be  greatly 
reduced  with  seat  belt  use  to  avoid 
ejection. 

In  1994,  the  agenc:y  proposed  a 
vehicle  labeling  requirement  for  rollover 
information,  but  we  believe  that 
including  rollover  information  in  the 


NCAP  program  instead  may  be 
preferable.  The  labeling  of  vehicles  with 
one  safety  attribute  to  the  exclusion  of 
others  may  be  misleading.  A  1996  study 
by  the  National  Academy  of  Sciences 
(NAS)  recommended  the  development 
of  an  overall  measure  of  vehicle  safety. 
Until  that  goal  can  be  met,  the 
presentation  of  our  proposed  measure  of 
rollover  risk,  in  the  context  of  our 
established  measures  of  frontal  and  side 
impact  crashworthiness  in  NCAP. 
would  go  a  long  way  toward  addressing 
NAS's  concern  for  presenting  overall 
vehicle  safety. 

n.  Background 

Rollover  crashes  are  complex  events 
that  reflect  the  interaction  of  cfriver, 
road,  vehicle,  and  environmental 
factors.  We  can  describe  the  relationship 
between  these  factors  and  the  risk  of 
rollover  using  information  from  tlie 
agency's  crash  data  programs.  We  limit 
our  discussion  here  to  light  vehicles, 
which  are  defined  as  the  combination  of 
(1)  passenger  cars  and  (2)  multipurpose 
passenger  vehicles  and  trucks  under 
4.536  kilograms  (10,000  pounds)  gross 
vehicle  weight  rating  (collectively, 
"light  trucks"). 1 

According  to  the  1997  Fatality 
Analysis  Reporting  System  (PARS). 
9.529  people  were  killed  as  occupants 
in  light  vehicle  rollovers,  including 
7.697  killed  in  single-vehicle  rollovers. 
Eighty  percent  of  the  people  who  died 
in  single-vehicle  rollovers  were  not 
using  a  safety  belt,  and  63  percent  were 
ejected  from  the  vehicle  (including  52 
percent  who  were  completely  ejected). 
PARS  shows  that  53  percent  of  light 
vehicle  occupant  fatalities  in  single- 
vehicle  crashes  involved  rollover.  The 
proportion  differs  greatly  by  vehicle 
type:  45  percent  of  car  occupant 
fatalities  in  single-vehicle  crashes 
involved  rollover,  compared  to  60 
percent  for  pickup  trucks,  65  percent  for 
vans,  and  79  percent  for  sport  utilitv 
vehicles  (SUVs). 

The  1995-1997  National  Automotive 
Sampling  System  (NASS)  estimates  that 
228,000  light  vehicles  were  towed  from 
a  rollover  crash  each  year  (on  average), 
and  that  25,000  occupants  of  these 
vehicles  were  seriously  injured  (defined 
as  an  Abbreviated  Injury-  Scale  rating  of 
at  least  3). 2  This  includes  186,000 
single-vehicle  tow-away  rollovers  with 
17,000  serious  injuries.  Seventv-six 
percent  of  those  people  who  suffered  a 
serious  injury  in  single-vehicle  tow- 
away  rollovers  were  not  using  a  safety 


'  Light  trucks  include  vans,  minivans.  .Sl'Vs.  and 
pickup  trucks  under  4. .536  kilograms  (lO.OCKl 
pounds)  GVWR. 

•^  A  broken  hip  is  an  example  of  an  AIS  3  iniun 
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belt,  and  56  percent  were  ejected 
(including  48  percent  who  were 
completely  ejectedl.  Estimates  from 
NASS  are  that  82  percent  of  tow-away 
rollovers  occurred  in  single-vehicle 
crashes,  and  85  percent  (159.000)  of  the 
single-vehicle  rollover  crashes  occurred 
off  the  roadway. 

The  1995-1997  General  Estimates 
System  (GES)  data  produce  estimates 
that  240,000  light  vehicles  rolled  over 
each  year  (on  average)  in  police- 
reported  crashes,  and  that  55.000 
occupants  in  rollover  crashes  received 
injuries  rated  as  K  or  i4  on  the  police 
injury  scale.  (The  police  KABCO  scale 
calls  these  injuries  "incapacitating."  but 
their  actual  severity  depends  on  local 
practice.  "Incapacitating"  injury  may 
mean  that  the  injury  was  visible  to  the 
reporting  officer  or  that  the  officer 
called  for  medical  assistance.)  This 
includes  207,000  single- vehicle 
rollovers  with  45,000  K  or  A  injuries. 
Fifty-two  percent  of  those  with  Kot  A 
injury  in  single-vehicle  rollovers  were 
not  using  a  safety  belt,  and  18  percent 
were  ejected  from  the  vehicle  (including 
16  percent  who  were  completely 
ejected).  Estimates  from  GES  are  that  16 
percent  of  light  vehicles  in  police- 
reported  single- vehicle  crashes  rolled 
over.  The  estimated  risk  of  rollover 
differs  bv  vehicle  type:  13  percent  of 
cars  and  14  percent  of  vans  in  police- 
reported  single-vehicle  crashes  rolled 
over,  compared  to  24  pert;ent  of  pickup 
trucks  and  .'JO  percent  of  SUVs. 

III.  Rulemaking  History 

In  1973  NHTSA  issued  an  Advance 
Notice  of  Proposed  Rulemaking 
(ANPRM)  on  resistance  to  rollover  (38 
FR  9598,  April  18,  1973).  The  agency 
was  considering  a  safety  standard 
'*    *    *  that  would  specif\'  minimum 
performance  requirements  for  the 
resistance  of  vehicles  to  rollover  in 
simulations  of  extreme  driving 
conditions  encountered  in  attempting  to 
avoid  accidents."  Research  projects 
were  undertaken  to  investigate  handling 
and  stability  of  different  types  of 
vehicles  in  severe  steering  maneuvers 
associated  with  untripped  rollovers.  The 
relevant  conclusions  of  the  research 
were  that  "vehicle  rollover  response  is 
dominated  by  the  vehicle's  rigid  body 
geometry  (with  dynamic  contributions 
from  suspension  effects),  "  and  that 
"untripped  rollover,  even  on  high  skid- 
resistance  surfaces,  is  diffu:ult  to  predict 
and  accomplish."  The  research 
recommended  c:omputer  simulation  of 
dynamic  testing  as  a  more  repeatablc 
alternative  to  full-scale  track  testing. 
Further  work  on  untripped  rollover  was 
di.scontinued  in  the  late  70's 
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In  September  1986,  Congressman 
Timothy  Wirth  petitioned  NHTSA  to 
establish  a  safety  standard  for  rollover 
resistance  by  setting  a  minimum 
allowable  Static  Stability  Factor  (SSF)  of 
1.2.  The  agency  denied  the  petition  in 
December  of  1987  (52  FR  49033. 
December  29,  1987)  stating  that  ••   •   • 
while  a  vehicle's  stability  factor  can 
reasonably  predict  whether  a  vehicle 
which  is  already  involved  in  a  single- 
vehicle  accident  will  roll  over,  it  does 
not  accurately  determine  its  likelihood 
of  becoming  involved  in  an  accident 
that  includes  rollover."  An  SSF  of  1.2 
"*    *    •  would  neither  adequately 
encompass  the  causes  of  vehicle 
rollover  nor  satisfactorily  ameliorate  the 
problem."  In  order  to  consider  a 
minimum  standard,  the  agency  believed 
it  was  necessary  to  understand  vehicle 
characteristics  making  a  single- vehicle 
crash  more  likely  as  well  as  those 
predictive  of  the  rollover  outcome  of  a 
single-vehicle  crash. 

In  fune  1988  the  Consumers  Union 
(CU)  petitioned  NHTSA  to  establish  a 
safety  standard  to  protect  occupants 
against  "unreasonable  risk  of  rollover.  " 
CU  did  not  suggest  a  specific  remedy. 
The  agency  granted  the  petition  in 
September  1988.  From  1988-1993 
NHTSA  undertook  the  most 
comprehensive  vehicle  and  data 
analysis  in  its  history,  studying  over 
100,000  single-vehicle  rollover  crashes 
This  study  eventually  focused  on  two 
vehicle  static  measurements  which 
seemed  promising:  Tilt  Table  Angle  and 
Critical  Sliding  Velocity.  Tilt  Table 
Angle  is  the  angle  at  which  a  vehicle 
will  begin  to  tip  off  a  gradually  tilted 
platform.  Critical  Sliding  Velocity  is  the 
minimum  velocity  needed  to  trip  a 
vehicle  which  is  sliding  sideways.  Both 
of  these  measurements  address  the 
situation  in  which  a  vehicle  encounters 
something  that  trips  it  into  a  rollover, 
such  as  a  curb,  soft  dirt,  or  its  own  tire 
rim  digging  into  the  pavement. 

The  NHTSA  Authorization  Act  of 
1991  (the  Act)  (part  of  the  Intermodal 
Surface  Transportation  Efficiency  Act) 
required  the  agency  to  address  several 
vehicle  safety  subjects  through 
rulemaking.  One  of  the  safety  subjects 
was  protection  against  unreasonable  risk 
of  rollovers  of  passenger  cars  and  light 
trucks.  The  Act  required  that  NHTSA 
publish,  no  later  than  May  31,  1992,  an 
ANPRM  or  a  notice  of  proposed 
rulemaking  (NPRM)  on  this  subject.  The 
Act  also  required  the  agency  to 
complete  a  rulemaking  action  on 
rollover  within  26  months  of  publishing 
the  ANPRM.  The  Act  explained  that  this 
rulemaking  would  be  considered 
completed  when  NHTSA  either 
published  a  final  rule  or  decided  and 


announced  that  it  would  not  promulgate 
a  rule. 

On  January  3,  1992  NHTSA  fulfilled 
the  first  mandate  of  the  Act  by 
pubhshing  an  ANPRM  (57  FR  242).  In 
the  ANPRM  the  agency  stated  that  it 
was  considering  various  regulatory 
actions  to  reduce  the  frequency  of 
vehicle  rollovers  and/or  the  number  and 
severity  of  injuries  resulting  from 
vehicle  rollovers.  The  agency  requested 
comments  on  potential  regulatory 
actions  in  the  areas  of:  improved 
stability,  improved  crashworthiness, 
and  consumer  information.  NHTSA  said 
that  it  might  issue  a  rule  or  rules  in  any 
one  of  these  three  categories,  or  in  any 
combination  of  them. 

The  ANPRM  discussed  the  agency's 
statistical  analyses  of  the  interaction  of 
driver  characteristics,  vehicle  stability 
metrics,  roadway  and  environmental 
conditions.  The  notice  described  the 
following  vehicle  stability  metrics  as 
having  a  potentially  significant  role  in 
vehicle  rollover:  center  of  gravity  height; 
static  stability  factor;  tilt  table  ratio;  side 
pull  ratio;  wheelbase;  critical  sliding 
velocity;  rollover  prevention  metric; 
braking  stability  metric;  and  percent  of 
total  vehicle  weight  on  the  rear  axle.  A 
vehicle  stability  metric  is  a  measured 
vehicle  parameter  thought  to  be  related 
to  the  vehicle's  Ukelihood  of  rollover 
involvement.  To  supplement  the 
ANPRM,  a  Technical  Assessment  Paper 
that  discussed  testing  activities,  testing 
results,  crash  data  collection,  and 
analysis  of  the  data  was  placed  in  the 
docket  on  January  6.  1992  (NHTSA- 
1996-1683-4).  A  description  of  the 
individual  metrics  can  be  found  in  the 
Technical  Assessment  Paper. 

During  the  development  of  the 
ANPRM  and  after  receiving  and 
analyzing  comments  to  the  ANPRM.  it 
became  obvious  that  no  single  type  of 
rulemaking  could  solve  all.  or  even  a 
majority  of,  the  problems  associated 
with  rollover.  This  view  was 
strengthened  by  the  agency's  review  and 
analysis  of  the  comments  on  the 
ANPRM.  To  emphasize  this  conclusion 
and  inform  the  public  further  about  the 
complicated  nature  of  the  light  duty 
vehicle  rollover  problem,  the  agency 
released  a  document  titled  "Planning 
Document  for  Rollover  Prevention  and 
Injury  Mitigation"  at  a  Society  of 
Automotive  Engineers  (SAE)  meeting  on 
rollover  on  September  23.  1992.  The 
Planning  Document  gave  an  overview  of 
the  rollover  problem  and  a  list  of 
alternative  actions  that  NHTSA  was 
examining  to  address  the  problem. 
Activities  described  in  that  document 
were:  crash  avoidance  research  on 
vehicle  measures  for  rollover  resistance, 
research  on  antilock  brake  effectiveness. 


rulemaking  on  upper  interior  padding  to 
prevent  head  injury,  research  into 
improved  roof  crush  resistance  to 
prevent  head  and  spinal  injury,  research 
on  improved  side  window  glazing  and 
door  latches  to  prevent  occupant 
ejection,  and  consumer  information  to 
alert  people  to  the  severity  of  rollover 
crashes  and  the  benefits  of  safety  belt 
use  in  this  type  of  crash.  The  document 
was  placed  in  Docket  No.  91-68;  Notice 
02.  on  the  same  day.  NHTSA  published 
a  notice  in  the  Federal  Register 
cuinouncing  the  availability  of  the 
Planning  Document  and  requesting 
comment  (September  29,  1992;  57  FR 
44721). 

In  June  1994  NHTSA  terminated 
rulemaking  to  establish  a  minimum 
standard,  fulfilling  the  second  mandate 
of  the  Act,  because  it  found  (using 
statistical  simulation  of  crash  outcome) 
that  increasing  several  vehicle  rollover 
metrics  to  a  level  higher  than  is 
currently  seen  in  most  compact  sport 
utility  vehicles  would  not  appreciably 
decrease  crash  fatalities  and  injuries  in 
rollovers  (59  FR  33254).  In  the 
termination  notice  NHTSA  said.  "The 
agency  believes  that  no  single  type  of 
rulemaking  or  other  agency  action  could 
solve  all,  or  even  a  majority  of,  the 
problems  associated  with  rollover. 
Accordingly,  it  is  pursuing  a  broad 
range  of  actions  to  address  those 
problems."  The  notice  discussed  the 
wide  range  of  ongoing  agency  activities 
to  address  the  rollover  problem  and 
referred  to  the  Planning  Document. 

In  the  same  June  1994  notice  NHTSA 
proposed  to  require  manufacturers  to 
label  their  vehicles  with  information  on 
their  rollover  stability  using  either  Tilt 
Table  Angle  (TTA)  or  Critical  Sliding 
Velocity  (CSV).  However,  in  September 
1994.  in  NHTSA's  fiscal  1995 
Appropriations  Act.  Congress  stated  that 
NHTSA  shall  not  issue  any  final  rule  on 
vehicle  rollover  labeling  until  the 
agency  had  reviewed  a  study  by  the 
National  Academy  of  Sciences  (NAS)  on 
how  to  most  effectively  communicate 
motor  vehicle  safety  information  to 
consumers.  The  NAS  study.  "Shopping 
for  Safety — Providing  Consumer 
Automotive  Safety  Information."  was 
released  in  March  1996  (TRB  Special 
Report  248).  The  NAS  study 
recommended  that  NHTSA  expand  the 
scope  of  consumer  information  it 
provides  to  the  public.  In  the  long  term, 
the  study  recommends  the  development 
of  one  overall  measure  that  combines 
the  relative  importance  of 
crashworthiness  and  crash  avoidance 
features  for  a  vehicle. 

hi  May  1996  NHTSA  issued  the 
"Status  Report  for  Rollover  Prevention 
and  Injury  Mitigation"  (NHTSA-1996- 


1811-2).  This  document  updated  the 
progress  of  the  programs  discussed  in 
the  Planning  Document  and  added  the 
description  of  a  planned  project: 
development  of  a  dynamic  test  for 
rollover  and  control  stability  in  light 
vehicles. 

On  June  5.  1996,  NHTSA  reopened 
the  comment  period  on  its  proposed 
labeling  rule  (61  FR  28560).  In  that 
notice  NHTSA  noted  that  it  was 
reviewing  the  1994  proposal  in  light  of 
the  NAS  study.  On  the  same  day 
NHTSA  pubhshed  a  notice  denying  a 
July  1994  petition  for  reconsideration  of 
the  termination  of  rulemaking  on  a 
rollover  standard  from  the  Advocates  for 
Highway  and  Auto  Safety  and  the 
Insurance  Institute  for  Highway  Safety. 
In  the  denial  the  agency  noted  that  it 
had  reviewed  and  expanded  its  work  on 
the  benefits  and  cost  of  a  standard  based 
on  static  vehicle  measurements  and 
found  the  same  results:  such  a  standard 
would  eliminate  a  very  popular  vehicle 
type  (compact  sport  utility  vehicles)  and 
would  not  decrease  appreciably  injuries 
and  fatalities  in  rollover  crashes. 

In  August  1996  NHTSA  received  a 
petition  from  Consumers  Union  (CU) 
asking  the  agency  to  develop  a  test  of 
vehicle  emergency  handling  capability 
and  to  provide  test  results  on  new- 
vehicles  to  the  public  as  consumer 
information.  The  type  of  rollover  that 
would  be  addressed  by  such  a  test  is 
known  as  on-road.  untripped  rollover, 
or  maneuver-induced  rollover.  This  type 
of  rollover  was  believed  to  represent 
approximately  10  percent  of  annual 
rollovers.  Since  the  May  1996  Status 
Report,  the  agency  had  been  planning  to 
start  a  program  on  dynamic  stability 
testing.  Funding  for  this  research  was 
received  for  fiscal  year  1997.  and 
therefore  the  agency  granted  the  CU 
petition  in  May  1997  saying,  "NHTSA 
will  initially  focus  on  exploring  whether 
it  can  develop  a  practicable,  repeatable 
and  appropriate  dynamic  emergency 
handling  test  that  assesses,  among  other 
issues,  a  vehicle's  propensity  for 
involvement  in  an  on-road,  untripped 
rollover  crash."  Section  IV  of  this  notice 
details  the  additional  research  which 
has  been  done  since  the  1996  CU 
petition. 

Since  the  vast  majority  of  rollovers  are 
tripped,  we  have  now  decided  that 
primary  consumer  information  should 
be  based  on  factors  relevant  to  tripped 
as  well  as  untripped  rollover,  and  we 
have  reconsidered  the  merits  of  Static 
Stability  Factor  as  an  indicator  of 
rollover  risk  for  consumer  information. 


rV.  Recent  Research  on  Maneuver- 
Induced  Rollover  Crashes 

A.  Why  Study  Untripped  Rollovers? 

The  causes  of  tripped  rollover  are 
well  understood.  Any  vehicle  will  roll 
over  if  it  impacts  a  tripping  mechanism 
with  sufficient  lateral  velocity  (such  as 
when  the  wheels  on  one  side  of  a 
vehicle  that  is  sliding  sideways  hit  a 
curb  and  the  vehicle  tips  over).  A 
vehicle's  static  and  dynamic  rollover 
metrics  are  related  to  the  theoretical 
minimum  lateral  velocity  required  for  a 
tripped  rollover  to  occur.  Improving  a 
vehicle's  static  and  dynamic  rollover 
metrics  increases  that  theoretical 
minimum  lateral  velocity  and  decreases 
the  potential  for  rollover.^ 
Unfortunately,  as  we  reported  in  1994. 
there  is  currently  no  vehicle 
measurement  that  can  be  used  in  a 
minimum  vehicle  safety  standard  that 
would  decrease  the  risk  of  rollover 
involvement  without  necessitating 
drastic  design  changes  to  a  vehicle  type 
that  is  sought  after  by  consumers, 
namely  compact  SUVs.  This  is  because 
the  rollover  rate  of  an  individual  make/ 
model  is  not  ver^'  sensitive  to  small 
changes  in  metrics,  and  larger  changes 
in  metrics  great  enough  to  positively 
influence  rollover  rate  would 
necessitate  vehicle  dimensional  changes 
that  would  prevent  the  manufacture  of 
current  designs  of  compact  light  truck 
(pickups  and  SUVs) ''. 

In  comparison,  the  causes  of 
untripped,  on-road  rollover  are  not  well 
understood.  Past  agency  research  has 
never  found  a  light  vehicle  for  which, 
when  empty,  the  sharpest  attainable 
steady  state  (constant  radius)  turn 
exceeds  the  vehicle's  rollover  threshold 
(although,  in  our  recent  track  testing,  a 
compact  pickup  did  tip  up  in  a  step- 
steer  test).  However,  our  crash  data 
show  that  light  vehicles  do  roll  over  on 
the  roadway,  without  tripping,  due  to 
abrupt  maneuvers.  Currently-undefined 
transient  maneuvers  may  exist  that 
cause  rollover  for  at  least  some  light 
vehicles.  Various  crash  data  studies 


3  Tripped  rollovers  result  from  a  vehicles 
sideways  motion,  as  opposed  to  its  forward  motion 
When  sideways  motion  is  suddenly  mterrupted.  for 
example,  when  a  vehicle  is  sliding  sideways  and  its 
tires  on  one  side  encounter  something  that  stops 
them  from  sliding,  the  vehicle  may  roll  over 
Whether  or  not  the  vehicle  rolls  over  in  that 
situation  depends  on  its  speed  in  a  sideways 
direction  (lateral  velocity)  By  measuring  certain 
vehicle  dimensions,  it  is  possible  to  calculate  each 
make/model's  theoretical  minimum  lateral  velocity 
for  this  tvpe  of  rollover  to  occur.  These  calcualted 
speeds  are  relatively  low,  usually  below  15mph.  but 
would  be  higher  in  actual  crashes 

'"Potential  Reductions  in  Fatalities  and  Injuries 
in  Single-vehicle  Rollover  Crashes  as  a  Result  of  a 
Minimum  Rollover  Stability  Standard:'  .NHTSA. 
1994. 
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have  indicatnd  that  loss  of  vehicle 
directional  control  is  a  prelude  to 
rollover  in  50  to  80  percent  of  all 
rollover  crashes'"  These  traits  would  1m« 
particularly  important  in  on-road. 
untripped  rollovers  and  rollovers 
resulting  fronm  loss  of  control  due  to  a 
poor  road  edge  recovery  maneuver 

An  agency  test  project  done  in  the 
mid-1970's  on  light  truck  handling 
reported  several  interesting  findings  on 
braiung  in  a  turn,  trapezoidal  steer, 
sinusoidal  steer,  trapezoidal  steer  while 
braking,  and  crosswind  sensitivity  for 
light  trucks  (including  utility  vehicles) " 
This  study  concentrated  on  discovering 
the  handling  properties  of  "recreational 
vehicles"  in  use  at  the  time  The  goal 
was  not  necessarily  to  discover 
maneuvers  that  would  lead  to  rollover 
for  particular  vehicles.  It  was  intended 
instead  to  "demonstrate  the  handling 
behavior  of  recreational  vehicles  when 
an  external  disturbance  is  encountered 
or  while  engaged  in  a  variety  of  evasive 
actions  •    •    •   ■  Maneuvers  were  not 
chosen  for  their  relevance  to  crash  data. 
No  crash  data  study  was  done  to 
determine  what  maneuvers  and 
situations  were  commcm  to  most 
rollover  crashes 

We  decided  that  in  order  to  cover  all 
possible  avenues,  for  even  a  small 
portion  of  the  rollover  problem,  we 
should  take  a  now  look  at  untripped 
rollovers.  Our  goal  was  two-fold  To 
determine  the  extent  of  the  national 
incidence  of  untripped  rollover,  and  to 
examine  commonlv  used  track  tests  for 
their  potential  in  acting  as  an  indicator 
of  vehicle  tendency  to  roll  over  as  the 
result  of  an  on-road  maneuver 
Admittedly,  this  type  of  crash  is  a  small 
pert:entage  of  all  rollovers  However,  we 
judged  this  new  research  to  be 
worthwhile  because  this  tvpe  of  crash  is 
very  important  to  consumers  (based  on 
comments  to  the  NFRM,  at  the  1994 
town  meetings,  telephone  calls  to 
agency  staff,  and  media  interest)  It 
represents  the  most  egregious  type  of 
crash,  where  vehicle  performance  (.ouid 
be  said  to  be  most  involved,  and  it  ( ould 
be  the  tvpe  of  crash  most  affected  bv  a 
crash  avoidance  standard  if  an  effettive 
maneuver  could  be  deveUtped 

Our  goal  was  to  find  a  test  procedure 
that  would  be  relevant  to  what  actually 
happens  to  today's  vehicles  on  the  road. 
The  best  way  to  develop  suc:h  a 
procedure  was  to  investigate  which 
situations  and  driving  maneuvers  are 
most  common  in  untripped  rollover 


crashes.  Once  these  majieuvers  and 
situations  were  identified,  field  testing 
could  reveal  which  maneuvers  can  be 
performffd  reliably  and  repeatablv. 

B  Estimatf  of  the  Annual  National 
Incidence  of  On-Road.  I  'ntnpped 
Rollover  Crashes 

One  important  element  in 
determining  whether  a  new  Federal 
Motor  Vehicle  Safety  Standard  (F>4VSS) 
for  untripped  rollover  prevention 
should  be  established  is  to  determine 
how  often  that  type  of  crash  actually 
ot:curs.  Even  if  it  does  not  occur  very 
often,  if  we  were  to  develop  a  standard 
that  would  prevent  a  great  majoritv  of 
these  crashes,  a  benefit  would  still 
accrue  to  the  motoring  public.  We  have 
known  for  many  years  that  the 
incidence  of  untripped,  on-road  rollover 
IS  less  than  10  percent  of  all  rollovers 
However,  exactly  how  much  less  was 
not  known  and  had  not  been 
investigated 

The  National  Automotive  Sampling 
System  Crashworthiness  Data  System 
(MASS  CDS)  is  d  sample  of  all  crashes 
in  the  United  States  that  involve  damage 
to  a  passenger  vehicle  (car.  light  truck 
or  van)  of  sufficient  severity  to  require 
towing  NASS  CDS  contains  variables 
describing  the  type  of  mllover  for 
vehicles  involved  in  rollover  crashes 
NHTSA's  National  Center  for  Statistics 
and  Analysis  re<:ently  <  ompleted  an 
estimate  of  the  national  incidence  of 
untripped  rollover  using  1992-96  NASS 
data  and  a  review  of  rollover  crashes 
completed  by  NHTSA  in  1998  "  NCSA 
found  that  over  those  years  an  average 
of  7.8bt)  untripped  rollovers  happen 
each  year  (standard  error  2,340).  4  4 
percent  of  all  rollover  crashes 

C"  D\namH  Test  Program 

Our  interest  in  untripped  rollover, 
combined  with  publu  interest  in 
vehicle  stability  arising  in  part  from 
Consumers  C'nion  double-lane  change 
tests,  "  led  us  to  undertake  a  new 
rollover  test  program  It  was  apparent 
that.  sin<:e  the  1992  .A.NPRM,  the  light 
truck  market  had  expanded  and  was 
continuing  to  grow. 
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Thus,  in  late  1996,  we  started 
planning  a  test  program  in  which  the 
goal  was  to  evaluate  the  best  available 
dynamic  rollover  resistance  test 
procedures  which  could  be  used  either 
in  a  new  vehicle  safety  standard  or  in 
a  consumer  information  program  to 
reduce  light  vehicle  rollover  risk.  The 
test  program  we  envisioned  would  be  a 
full  scale  evaluation  using  production 
vehicles  with  an  emphasis  on  dynamic 
track  testing  as  opposed  to  static 
laboratory  measurements,  the  latter 
having  been  well  researched  and 
documented  already  by  that  time, 

1.  Preliminary  Steps 

As  a  first  step,  we  identified  the 
candidate  procedures  for  the  purpose  of 
measuring  light  vehicle  rollover 
resistance  from  among  many  available 
possibilities,  with  consideration  given 
to  current  "best  practices"  and  to  actual 
rollover  crash  experience.  We  took  the 
following  steps  before  conducting  the 
full  scale  test  program: 

a.  Review  of  a  selection  of  NASS  CDS 
cases  in  which  untripped  rollover  was 
the  primary  harmful  event.  The  review- 
gave  a  general  idea  of  the  circumstances 
surrounding  on-road,  untripped  rollover 
crashes  and  provided  some  perspective 
on  the  types  of  track  testing  that  would 
be  appnipriate  to  reflect  actual  crashes 
of  that  kind. 

b.  Review  of  consumer  complaints 
involving  rollovers  of  light  vehicles.  The 
complaints  came  from  an  agency 
database  maintained  by  NHTSA's  Office 
of  Defects  Investigation  (ODI). 

c  Comprehensive  review  of  a  variety 
of  test  procedures  from  several  available 
sources. 

Each  of  these  activities  is  briefly 
discussed  below. 

a  S'ASS  Case  Studies 

The  NASS  CDS  database  for  the 
calendar  years  1992  to  199.5  included  15 
light  vehicle  rollover  crashes  which  met 
all  of  the  following  criteria: 

•  the  crash  was  coded  'turnover", 
which  indicates  an  untripped  rollover,*" 

•  a  single  vehicle  was  involved  and 
turned  over  on  the  road  or  paved 
shoulder. 

•  the  rollover  was  the  first  harmful 
event, 

•  the  vehicle  was  a  1990  or  later 
model  year, 

•  the  driver  was  not  impaired,  there 
were  no  mechanical  failures  such  as  a 
tire  blow-out  prior  to  the  rollover,  and 


'  Ihis  rMVipvs  of  N.\,S.S  CD.S  rollovfr  cases  was 
tnadf  prior  to  the  IWfl  audil  of  N.^.S.S  rolhner 
1  odniK  The  audit  found  that  iiianv    turnoviT    lases 
should  havi'  f)»H-n  loded  as  other  tvpes.  primarily 
'trip  over"   A  disi  ussion  of  the  N.A.S.S  CDS  audit 
IS  inr  luded  in  the  Kes«ari;h  Note  <  ilt'd  in  this 
notii  e 


•  the  rolled  vehicle  was  not  towing  a 
trailer. 

These  restrictions  limited  the  cases  to  a 
selection  which  could  be  described  as 
"maneuver-induced"  rollovers,  that  is, 
rollover  crashes  in  which  tire-road 
friction,  rather  than  some  other  factor 
such  as  a  collision  or  contact  with  a 
tripping  mechanism,  can  be  assumed  to 
have  been  the  primary  source  of 
overtiiming  force. 

We  reviewed  hard  copy  files  from 
each  of  those  1 5  cases.  The  following 
are  the  pertinent  observations  from  that 
review: 

•  Thirteen  of  the  cases  involved  LTVs 
(vans,  pickups,  or  SUVs);  the  other  two 
rollovers  involved  sub-compact  cars  in 

a  loaded  condition  (three  or  more 
occupants). 

•  In  ten  of  the  15  cases,  the  vehicle 
was  entering,  exiting,  or  traveling  on 
highways,  divided  roadways,  or 
interstates  with  posted  speeds  of  55 
mph  or  greater  and  associated  entrance/ 
exit  ramps  prior  to  crashing.  According 
to  the  files,  two  cases  involved 
excessive  speed  prior  to  the  incident. 
The  remaining  five  cases  occurred  in 
lower  speed  zones  (posted  35  mph  or 
less). 

•  Only  one  of  the  15  rollovers 
occurred  in  an  urban  setting;  the 
remainder  occurred  in  a  rural  setting  or 
other  non-urban  location. 

•  None  of  the  15  cases  appeared  to 
involve  a  driver  attempting  to  avoid  a 
stationary  or  slow-moving  object  in  the 
roadway.  In  several  cases,  the  driver 
swerved  or  lost  control  of  the  vehicle, 
but  the  reason  for  swerving  was 
reported  as  a  moving  vehicle,  or 
unknown. 

•  It  appears  that  driving  conditions 
were  generally  good  in  all  of  the  cases 
(level  roads,  no  precipitation,  in 
daylight  or  on  lighted  roadways)  except 
for  wet  pavement  in  a  few  of  the 
instances. 

These  observations  indicated  that 
single-vehicle,  untripped  rollover 
crashes  most  often  occur  on  rural 
highways;  the  speeds  at  which  the 
rollover  crashes  occur  are  relatively 
high  compared  to,  for  example,  those 
experienced  in  the  Consumers  Union 
obstacle  avoidance  maneuver 
(approximately  30  to  40  mph, 
depending  on  the  vehicle);  and  they 
occur  because  drivers  lose  control  of 
their  vehicles,  sometimes  in  attempting 
to  recover  from  having  completely  or 
partially  left  the  roadway,  as  opposed  to 
avoiding  an  obstacle. 

The  information  derived  from  these 
case  studies  led  us  to  conclude  that,  in 
order  to  evaluate  untripped  rollover 
stability  of  production  vehicles,  at  least 


one  of  the  test  procedures  should 
involve  a  highway  scenario  with  the  test 
vehicle  moving  at  close  to  highway 
speeds  (45  mph  or  greater)  cmd 
attempting  to  re-enter  the  roadway  from 
a  shoulder  or  from  some  partially  off- 
road  disposition. 

In  reviewing  available  test 
procedures,  we  foimd  mention  of  a  test 
procedure  proposed  at  one  time  by 
General  Motors  that  emulates  a  roadway 
recovery  scenario.  In  addition,  at  a 
meeting  with  NHTSA  representatives  in 
March,  1997,  Suzuki  submitted 
information  on  three  variations  of  a 
scenario  in  which  a  vehicle  leaves  or 
partially  leaves  a  roadway  and  then  rolls 
over  after  attempting  to  re-enter  the 
roadway.  One  of  the  three  scenarios 
suggested  by  Suzuki  is  similar  to  the 
roadway  recovery  scenario  indicated  in 
several  of  the  NASS  cases. 

An  expanded  search  of  NASS  CDS 
data  with  fewer  restrictions  than  those 
listed  above  for  the  15  NASS  CDS  cases 
yielded  60  untripped  rollover  cases.  In 
many  of  those  cases,  the  cause  of 
rollover  was  coded  as  "obstacle 
avoidance."  This  supported  inclusion  of 
an  obstacle  avoidance  test  procedure  in 
addition  to  the  roadway  recovery  test  in 
the  NHTSA  test  program. 

b.  ODI  Complaints 

We  reviewed  a  number  of  complaints 
of  light  vehicle  rollover  in  the  database 
maintained  by  ODI.  As  of  March.  1997, 
144  incidences  of  rollover  involving 
passenger  cars,  light  trucks.  SUVs,  and 
vans  were  found  in  the  database  (four 
other  rollover  complaints  were  rejected 
because  they  involved  other  types  of 
vehicles  like  motor  homes  and  heavy 
trucks). 

Of  the  144  complaints,  roughly  two- 
thirds  were  the  result  of  an  alleged 
component  failure  of  some  kind.  In 
other  words,  the  rollovers  occurred, 
either  directly  or  indirectly,  because  a 
critical  component  of  the  vehicle 
suddenly  or  unexpectedly  broke  (e.g., 
"axle  separated"),  seized  (e.g.,  "brakes 
locked"),  or  otherwise  failed  (e.g., 
"steering  wobbled")  while  the  vehicle 
was  in  motion.  The  following  are  some 
examples  of  typical  complaint 
descriptions  taken  verbatim  from  the 
ODI  files: 

•  "Axle  ring  broke,  causing  vehicle  to 
swerve/lose  control/rollover," 

•  "Wheel  assembly  locked  up, 
causing  uncontrollable  spin/rollover," 

•  'ABS  brake  locked  up  after 
reducing  speed  to  35  mph,  vehicle  slid 
then  rolled  over." 

•  'inner  tie  rod  broke  at  threads  near 
outer  tie  rod.  Vehicle  swerved  and 
rolled  over." 


The  most  commonly  reported 
component  failures  in  the  rollover 
complaints  were: 

•  Drake  lock-up  (both  conventional 
and  ABS  systems), 

•  other  braking  system  failure 
(including  parking  brake), 

•  steering  or  suspension  component 
lock-up,  separation,  or  other  failure. 

•  wheel  rim.  axle,  or  bearing, 
separation  or  failiue, 

•  tire  went  flat  or  other  tire  failure, 
and 

•  sudden  acceleration 

(Note  that  these  failures  were  allegedly 
associated  with  the  rollovers  as  reported 
in  the  complaint  records,  and  there  was 
no  A^ay  to  confirm  them  independently  ) 

In  twenty-four  of  the  complaints,  no 
component  failure  was  cited,  and  severe 
vehicle  maneuvers  were  indicated.  Ln 
these  instances,  the  lack  of  vehicle 
rollover  resistance  appeared  to  be  a 
primary  causal  factor,  if  not  the  ultimate 
cause.  But  this  assumption  is  based 
solely  on  the  minimal  event  description 
given  in  the  ODI  database.  The 
following  are  some  examples  of  the 
descriptions  in  which  vehicle  instability 
appeared  to  be  a  key  factor: 

•  "Truck  rolled  over  when  making 
clockwise  wide  arc  tiun.  came  to  rest  on 
its  top," 

•  "While  driving  at  55  mph.  went 
around  an  animal  on  highway,  vehicle 
went  out  of  confrol.  rear  fish-tailed, 
vehicle  rolled;  injiu-ed  head.  back, 
shoulder,  and  arm.  " 

•  "Lack  of  reinforcement  around 
sunroof:  high  center  of  gravity  resulted 
in  rollover." 

There  was  insufficient  information  in 
the  database  in  the  remainder  of  the  ODI 
complaints  to  allow  speculation  on  the 
cause  of  the  rollover. 

Sixty-four  percent  of  the  ODI 
complaints  (92  of  144)  involved  light 
trucks,  vans,  and  sport  utility  vehicles 
as  compared  with  passenger  cars. 

c.  Survey  of  Available  Test  Procedures 

We  reviewed  information  on  a  wide 
range  of  test  procedures  related  to 
vehicle  handling  and  stability, 
including  test  methods  already  in  use  by 
vehicle  manufacturers,  technical 
standards  organizations  like  SAE  and 
the  International  Standards 
Organization,  and  consumer  groups. 

We  also  met  with  a  number  of  major 
vehicle  manufacturers  to  discuss  their 
approach  to  vehicle  design  and  testing 
with  respect  to  rollover.'"  Each  of  the 
manufacturers  had  a  somewhat  different 
approach.  In  terms  of  track  testing 
vehicles,  manufacturers  generally  used  a 


'"The  meetings  are  documented  in  docket 
NHT.SA-1 998-3206. 
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battery  of  maneuvers  tu  assess  txith 
handling  and  stability;  no  single  test 
was  dedicated  solely  to  rollover 
resistance.  Evaluations  of  rollover 
resistance  were  usually  asso<:iated  with 
more  general  handling  evaluation  tests 
One  notable  exception  was  a  detailed 
ongine«ring  pnjceduro  for  a  "fishhook" 
test  devis«d  specifically  for  rollover 
propensity  testing  and  submitted  to  the 
agency  by  Toyota  Motor  ("-orporatjon 
Some  tests  were  spec:ifically  mentioned 
by  other  vehicle  manufacturers  These 
included  step-steer  (J-Tum),  steering 
reversal,  slalom,  double  lane  change, 
and  a  resonant  steering  test.  Two 
variations  of  the  "fishhook"  and  two 
variations  of  a  I-tum  test  were 
eventually  used  in  the  agency's 
untripped  rollover  test  program  (see 
sections  2  through  4.  below) 

(}f  particular  importanc:e  among  the 
vehicle  manufacturers  was  their  reliance 
to  a  very  great  extent  cm  their  own 
experienced  test  drivers  to  provide 
feedback  on  vehicle  stability  It  was 
evident  that,  in  the  realm  of  a 
manufacturer's  vehicle  development 
and  testing  programs,  there  was  little 
incentive  to  use  the  most  obje<:tive 
procedures  possible,  such  as  using  a 
programmable  steering  controller  For 
the  manufacturers'  own  purposes  in 
designing  the  handling  and  stability 
characteristics  of  their  vehicles,  the  skill 
and  experience  of  test  drivers  was 
sufficient. 

In  NHTSA's  review  of  dynamu: 
rollover  resistance  test  procedures,  the 
initial  objective  had  been  to  choose  an 
available  procedure  which  could  be 
used,  with  minimal  adaptation,  in  a  test 
program  with  a  large  group  of  vehicle 
models.  However,  after  review  of 
available  procedures,  we  concluded  that 
there  did  not  appear  tu  be  a  single, 
prominent  test  among  industry  users,  or 
one  or  two  test  procedures  that  were 
clearly  superior  in  most  respects  for  the 
purpose  of  rollover  resistance  testing 
We  were  unable  to  conclude  from  the 
documentation  that  we  reviewed 
whether  any  of  the  test  procedures  alone 
would  provide  an  acceptable,  practical, 
and  repeatable  measure  of  rollover 
stability,  and  one  that  would  be  accurate 
enough  to  effectively  distinguish  among 
many  vehicle  models  of  the  same 
vehicle  type  Furthermore,  there  were 
many  procedures  that  were  merely 
variations  of  some  of  the  more  basic 
ones.  For  example,  we  found  reference 
to  at  least  a  half  dozen  variations  on  an 
obstacle  avoidance  test  and  each  one 
was  essentially  a  double- lane  change. 

Since  there  was  insufficient 
information  available  on  which  to  make 
a  definitive  test  procedure  selection,  we 
decided  to  pursue  a  two  phase  test 


program.  The  first  phase  would  focus  on 
evaluating  the  various  types  of  test 
procedures  found  in  our  initial  review. 
This  evaluation  would  allow  us  to 
eliminate  any  impractical,  repetitive,  or 
inapplicable  test  procedures.  The 
second  phase  would  then  focus  on  an 
in-depth  analysis  of  the  relatively  few 
test  procedures  remaining. 

2  Track  Testing — Phase  la 

For  Phase  I  testing,  we  selected  three 
popular  SUVs  in  order  to  experiment 
with  a  number  of  possible  test 
prtxedures.  By  using  only  a  few  vehicle 
models  in  Phase  I.  we  were  able  to  focus 
on  narrowing  down  the  extensive  list  of 
possible  test  prcK:edures  to  a  relatively 
few  choices 

The  three  Phase  I  test  vehicles  were 
sele<:ted  based  on  our  desire  to  gain 
experienc:e  with  SUVs  in  particular,  as 
opposed  to  passenger  cars,  vans,  or 
pickups  Also,  it  was  necessary  to 
choose  vehicles  from  the  same  class  to 
address  the  original  goal  of  the  test 
prtigram,  which  was  to  determine 
whether  dynamic  test  procedures  could 
differentiate  performance  among 
vehicles  of  the  same  type  Once  it  had 
been  decided  to  concentrate  on  SUVs  in 
Phase  I,  the  choice  of  models  was  made 
in  large  part  on  what  we  had  in  hand 
at  the  time  or  could  obtain  quicklv  and 
at  low  cost  The  three  models  selected 
were:  A  1997  I»H!p  (Cherokee  4-door. 
four-wheel  drive,  a  1990  Toyota 
4Rumier  4-door.  four-wheel-drive,  and  a 
1984  Ford  Bronco  II.  2 -door,  four-wheel - 
drive  The  suspension  of  each  of  these 
vehicles  was  mechanically  ref\irbished 
as  necessary  prior  to  testing 

The  test  proc:edures  that  we  evaluated 
in  Phase  I  track  testing  inc  ludetl  the 
following 

•  Step-steer  C'l-Tum') 

•  I-Tum  with  pulse  braking 

•  Toyota  Fishhook  maneuver  (with 
pulse  braking) 

•  Modified  Toyota  Fishhook 
maneuver  (no  pulse  braking) 

•  Steering  reversal 

•  Double  lane  change  (path- 
following) 

•  Split-mu  (wet  epoxy  and  asphalt) 

•  Braking  in  a  turn  {  "Brake  and 
Steer') 

Some  of  these  pro<;edures,  such  as  J- 
Tum,  are  generic:  and  can  be  performed 
using  a  range  of  input  parameters 
including  various  steering  amplitudes 
and  speeds  Although  we  began  Phase  I 
with  specific  variations  of  these  test 
procedures  in  mind,  each  having 
predetermined  test  parameters,  we  did 
not  limit  our  evaluation  to  any 
predetermined  parameters  Instead,  the 
specific  test  procedure  parameters  were 
used  as  starting  points  As  we  gained 


experience  during  the  course  of  Phase  I, 
wp  made  judgements  about  what  were 
appropriate  modifications  to  suit  our 
testing  objectives.  For  example,  the 
Double  Lane  Change  test  was  initially 
modeled  after  the  Consumer's  Union 
Short  Course,  using  the  same 
dimensicms  and  cone  spacing,  but  we 
experimented  with  a  variety  of  course 
layouts  by  adjusting  the  cone  spacing  to 
give  a  different  steering  inputs.  In 
another  example,  we  used  a 
modification  of  the  Toyota  Fishhriok 
maneuver  to  represent  a  loss  of  control 
associated  with  driving  errors  in  road 
edge  recovery 

'The  result  of  Phase  I  testing  was  the 
selection  of  five  procedures  for  further 
evaluation  in  Phase  II  The  selected 
maneuvers  included  two  variations  of 
the  "Fishhook"  steering-reversal  test, 
two  variations  of  the  [-Turn  (one  with 
and  one  without  a  pulse  brake 
application),  plus  a  Resonant  Steering 
procedure. 

Perhaps  the  most  significant  outc;ome 
of  Phase  I  testing  was  our  decision  to 
eliminate  "path-following  "  maneuvers, 
including  double-lane  changes,  from 
further  consideration.  Our  experience  in 
Phase  I  with  path-following  maneuvers 
indicated  that  they  are  too  subjective. 
The  reason  for  this  was  that  steering 
inputs  could  vary  widely  over  any 
course  demart:ated  with  cones  or 
barriers.  When  speeds  were  high  enough 
to  push  the  vehicle  to  a  limit  condition, 
the  steering  inputs  could  not  be 
repeated  from  one  run  to  another.  This 
result  was  significant  because  path- 
following  tests,  particularly  double-lane 
change  (obstacle  avoidance)  tests  such 
as  the  so-called  "moose"  test  were 
popular  with  consumer  groups  and  had 
received  fairly  extensive  public 
attention 

Our  NASS  CDS  case  studies  had 
indicated  that  road-edge  recovery  was  a 
possible  factor  in  five  of  the  15  rollover 
crashes  reviewed  in  subsection  1(a) 
above  The  circumstances  of  these 
crashes  were  complex,  usually 
involving  a  vehicle  leaving  the  paved 
travel  lanes,  at  least  partially,  so  that 
two  or  more  of  its  wheels  were  on  the 
shoulder  Typically,  the  rollovers  in 
these  cases  occurred  after  the  vehicle's 
driver  attempted  to  steer  back  onto  the 
paved  lanes.  Since  this  scenario  is 
difficult  to  recreate  on  a  test  track,  we 
attempted  to  simulate  it  by  driving  test 
vehicles  on  a  "split  mu"  surface,  that  is. 
with  the  wheels  on  one  side  of  the 
vehicle  on  dry  asphalt  and  the  wheels 
on  the  opposite  side  on  a  slick  surface. 
In  this  procedure,  the  wheels  on  the 
slick  surface  contributed  little  to  the 
turning  force  as  the  vehicle  was  sharply 
steered  towards  the  dry  side  of  the  test 


track  lane  The  intent  was  to  simulate 
the  lack  of  traction  that  exists  when  two 
wheels  are  off  the  road,  tending  to  resist 
the  driver's  effort  to  steer  back  onto  the 
paved  surface.  Unfortunately,  this 
procedure  was  of  limited  usefulness. 
The  results  were  inconsistent  from  run 
to  run.  the  lack  of  traction  on  one  side 
causing  erratic  trajectories  and  leading 
to  spin-outs  in  some  cases.  Overall,  it 
was  an  ineffective  simulation  of  the 
intended  scenario. 

A  fundamental  criticism  of  any 
dynamic,  path-following  maneuver 
having  one  or  more  steering  reversals  is 
that  it  could  arbitrarily  excite  a  '"roll 
resonance"  in  some  vehicles.  That  is. 
the  timing  of  the  steering  reversal, 
which  would  be  determined  by  the 
geomutr>'  of  the  course  layout,  had  the 
potential  to  become  synchronized  with 
the  vehicle's  natural  roll  response  so  as 
to  increase  the  roll  motion.  The  test 
would  be  much  more  severe  for  any 
vehicles  at  roll  resonance  than  for 
vehicles  not  at  resonance.  However,  the 
test  results  might  differ  significantly 
merely  by  changing  the  course 
geometry,  so  that  a  different  vehicle 
might  have  its  roll  resonance  excited. 

To  address  this  resonance  potential,  it 
was  necessary  to  either  identify  the 
conditions  for  resonance  and 
demonstrate  its  effect  on  vehicle 
stability  by  intentionally  inducing  those 
conditions  in  a  test  maneuver,  or  else 
show  that  resonance  is  not  a  significant 
factor  in  rollover  because  of  suspension 
damping  or  for  some  other  reason  that 
mitigates  the  theoretical  effect. 

The  roll  resonance  issue  led  us  to 
choose,  as  one  of  the  candidate 
maneuvers  for  Phase  Ila  "resonant 
steering"  test  procedure.  In  that 
procedure,  the  first  step  was  to  attempt 
to  determine  each  test  vehicle's  roll 
resonance  frequency,  and  then  to  drive 
the  test  vehicle  while  oscillating  the 
steering  at  the  resonant  frequency  and 
increasing  either  the  velocity  or  steer 
magnitude  until  the  vehicle  became 
unstable."  Ultimately,  as  discussed  in 
the  Phase  II  report,  the  test  vehicles 
appeared  to  be  well-damped  and  it  was 
not  possible  to  identify  a  distinct  roll 
resonant  frequency.  This  is  an  area 
where  we  would  like  to  conduct  further 
research  and  testing. 

3.  Track  Testing — Phase  lb 

After  gaining  some  experience  with 
dynamic  maneuvers  in  the  early  part  of 
Phase  I.  we  decided  that  some  issues 
that  had  come  up  during  track  testing 


warranted  further  exploration. '-  These 
issues  included: 

•  the  effect  of  tire  wear  in  successive, 
severe  test  runs, 

•  repeatability  of  steering  inputs  from 
one  driver  to  another,  and 

•  the  effect  of  outriggers  on  vehicle 
dynamics. 

A  key  development  during  Phase  lb 
was  the  opportunity  to  experiment  with 
a  Programmable  Steering  Machine 
(PSM).  This  device  could  be  mounted  in 
any  of  the  test  vehicles  and  had  the 
capability  of  inputting  high  steering 
rates  and  amplitudes.  This  device 
proved  to  be  a  valuable  tool  for  dynamic 
testing  and.  to  a  great  extent,  addressed 
the  driver  variability  issue. 

Even  with  the  PSM,  the  driver  was 
still  in  the  vehicle  for  braking  and 
acceleration.  Therefore,  outriggers  were 
still  necessary.  Testing  found  that 
outriggers  added  only  slightly  to  the 
vehicle's  moment  of  inertia. 

Testing  in  Phase  lb  found  that  tire 
shoulder  wear  was  significant  and 
caused  lateral  acceleration  to  increase 
with  repeated  test  runs  on  the  same 
tires.  This  problem  was  addressed  by 
implementing  a  schedule  of  tire 
replacement  based  on  the  number  of  test 
runs. 

Another  important  consideration  in 
Phase  I  testing  was  that  two-wheel-lift 
(TWL)  could  be  difficult  to  recognize  by 
visual  observation  of  test  runs.  Some 
instances  of  TWL  could  be  so  small  that 
they  might  not  be  apparent  to  test 
observers.  We  considered  various 
methods  for  positively  determining 
whether  TWL  occurred,  as  well  as 
methods  for  measuring  the  degree  or 
height  of  TWL.  Ultimately,  this  issue 
was  not  resolved  prior  to 
commencement  of  Phase  II.  In  Phase  II. 
TWL  was  identified  and  measured 
either  by  direct  visual  observation  of 
tests  or  by  close  examination  of 
videotape  records  of  them. 

4.  Track  Testing— Phase  II 

a.  Test  Vehicle  Selection 

As  a  first  step  in  conducting  the  Phase 
II  test  program,  test  vehicle  make/ 
models  were  selected  to  represent  as 
many  light  vehicle  types  as  possible  of 
those  currently  in  use  on  U.S.  roads. 
First,  light  vehicles  were  categorized 
into  four  types:  passenger  cars,  vans 
(and  mini-vans),  pickups,  and  SUVs.  We 
decided  that  three  vehicles  in  each 


' '  "I  Instable'   means  two  wheels  on  the  same  side 
of  the  vehicle  lift  completely  off  the  roadway,  to 
anv  heijjht  for  any  amount  of  time. 


"Since  these  issues  were  researched  separately. 
thisf;hase  of  the  test  program  was  designated  as 
"Phase  lb  "  to  distinguish  it  from  the  earlier  part  of 
Phase  1  which  focused  on  evaluation  of  the 
maneuvers.  The  earlier  part  of  Phase  I  has  since 
been  referred  to  as  "Phase  la."  Eventually,  it  is  our 
intention  to  make  separate  reports  available 
coverting  Phases  la  and  lb. 


category  was  the  minimum  sufficient 
number  needed  to  represent  each  type 
and  should  consist  of  one  compact,  one 
mid-size  and  one  large  example  from 
each  type,  making  a  total  of  twelve  test 
vehicles.  Additional  criteria  for 
selection  were  the  following: 

•  Only  late  model  vehicles  (MY1997- 
98)  to  ensure  that  new  vehicles  could  be 
procured  for  testing,  and 

•  Only  popular  (high-selling)  vehicles 
which  had  been  in  production  without 
significant  design  changes  for  at  least 
three  years  to  ensure  that  they  were 
represented  in  available  crash  data.  '^ 

b.  Results 

The  Phase  II  results  are  reported  in 
detail  in  the  Phase  II  Final  Report.  In 
general,  the  results  confirmed  that  light 
trucks  have  a  lower  resistance  to  tip  up 
as  a  consequence  of  sharp  steering 
inputs  (high  magnitude  and  rate)  than 
passenger  cars.  Among  the  light  trucks 
tested  in  Phase  II,  those  with  more 
truck-like  characteristics  (four-wheel 
drive,  higher  center  of  gravity)  had  a 
higher  tendency  to  tip  up  than  those 
with  more  car-like  characteristics  (two- 
wheel  drive,  lower  center-of-gravity) 

Furthermore,  the  dynamic  tests 
results  were  consistent  to  a  great  extent 
with  static  measures  of  rollover 
resistance.  Thus,  the  dynamic  tests 
confirmed  the  significance  of  static 
metrics  as  predictors  of  untripped 
rollover  propensity.  This  result  is 
significant  because,  previously,  the 
relationship  of  static  metrics  to  tripped 
rollover  was  well-established,  but  the 
same  has  not  necessarily  been  true  of 
untripped  rollover.  Certainly,  center-of- 
gravity  height  and  track  width  do 
influence  untripped  rollover. 

It  is  important  to  mention  the 
influence  of  test  driver  safety  on  the 
Phase  II  test  program.  Even  though 
outriggers  were  used  consistently,  the 
high  speeds  and  abrupt  direction 
changes  required  in  the  dynamic  tests 
made  it  necessary  to  curtail  some  test 
sequences  at  a  point  where  the  test 
vehicle  was  starting  to  become  unstable. 
That  is.  when  a  vehicle  showed  a 
tendency  to  begin  to  lift  wheels  at  a 
certain  speed,  repeated  runs  at  that 
speed  may  or  may  not  have  been 
attempted  depending  on  safety 
considerations.  Also,  whereas  runs  at 
even  higher  speeds  might  have 
indicated  whether  major  TWL  would 
occur,  higher  speed  runs  were  not 
attempted  after  the  initial  indications  of 
tip-up  were  reached.  The  question  of 


"The  final  selection  of  twelve  make/models  is 
documented  in  the  Phase  II  final  report  which  can 
be  found  in  the  DOT  docket  management  system 
under  number  NHTSA-1 998-3206. 
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whether  minor  TWL  would  hecomR 
major  TWL  at  higher  .speeds  could  not 
he  an.swered  due  to  the  concern  for  te.st 
driver  safety 

Based  on  the  results  of  F'hase  II 
testing,  we  concluded  from  this  research 
that  dynamic  test  methods  are  not 
currently  superior  to  simpler,  less  costly 
methods,  particularly  statu:  metrics  The 
dynamic  test  results  did  not  conflict 
with  predictions  from  static  metrics 
Further,  dynamic  tests  did  not  provide 
greater  capability  to  indicate  the 
njllover  resistant:e.  either  untripped  or 
tripped,  of  light  vehicles.  Therefore,  we 
do  not  believe  that  dynamic  test 
procedures  are  developed  to  the  point 
necessary  to  be  used  for  a  minimum 
standard  or  consumer  information  at 
this  time. 

One  of  the  rather  surprising  results  of 
our  track  testing  was  that  three  vehicles 
experienced  a  similar  tire  problem,  "de- 
beading",  which  resulted  in  minor  or 
moderate  TWL  for  two  of  the  vehicles 
De-beading  occurs  when  the  tire  loses 
all  of  its  air  due  to  a  separatKm  of  the 
tiro  bead  from  its  wheel  rim  This 
condition  occurred  in  one  SUV,  one 
pickup,  and  one  car  TWL  resulted  for 
the  two  light  trucks.  All  tires  were  DEM 
and  inflated  as  prescribed  by  the 
vehicles'  manufacturers.  Why  does  this 
de-beading  concern  us'  When  the  tire 
.separates  from  the  wht>el  rim,  the 
exposed  rim  can  contact  the  surface 
over  which  the  vehicle  is  sliding.  The 
rim  can  then  dig  into  the  surface  and  act 
as  a  tripping  mechanism  to  initiate  a 
rollover  crash   While  these  crashes  are 
not  untripped,  they  can  be  on-road  and 
maneuver-induced 

After  this  unexpected  result  on  the 
test  track,  we  were  interested  to  know 
whether  this  type  of  rollover  initiation 
is  happening  in  the  real  world  The 
NASS  CDS  data  base  does  not  have  a 
specific  variable  for  rollover  initiation 
by  tripping  on  the  wheel  rim,  so  a 
combination  of  NASS  variables  was 
used  to  estimate  the  nationwide 
incidence  of  this  problem   NASS  cases 
were  tabulated  for  single-vehicle 
rollovers  coded  "trip-over"  in  which  the 
pre-impact  stability  state  was  "skidding 
laterally"  (either  clockwise  or 
counterclockwise),  the  "rollover  object 
c:ontacted"  was  "ground",  the  tripping 
location  on  the  vehicle  was  "wheels/ 
tires",  and  the  rollover  initiation 
oc:curred  on  the  roadway  or  a  paved 
shoulder.  Using  NASS  years  19q2  thru 
1997.  we  estimate  this  combination  of 
conditions  occurs  in  an  annual  average 
of  1  l,H9t)  crashes.  This  preliminary 
analysis  was  the  best  way  to  estimate 
the  incidence  of  rollover  crashes 
involving  tire  de-beading.  Maneuver- 


induced  tire  debeading  is  a  subject  of 
further  research 

5   Plans  for  Continuing  Dynamic  Test 
Research 

As  stated  above,  of  the  five  maneuvers 
evaluated  in  Phase  II,  no  single  one  in 
particular  demonstrated  greater 
suitability  than  the  others  for  the 
intended  purpose  of  comparing  the 
rollover  propensity  of  the  test  vehicles 
Instead,  the  occurrences  of  TWL  at  any 
level  were  distributed  among  the 
different  maneuvers,  and  the  same  is 
true  of  TWLs  of  greater  than  a  minor 
amount.  Thus,  we  did  not  succeed  in 
finding  just  one  or  two  dynamic  tests 
that  can  effectively  distinguish 
untripped  rollover  resistance.  Also,  it 
would  be  useful  to  investigate  why  the 
same  maneuver  run  in  different 
directions,  for  example  a  left  versus 
right  [turn  at  a  given  speed,  sometimes 
yielded  different  results  This,  the 
resonant  steer  issue,  and  steering- 
induced  tire  debeading  are  some  of 
several  areas  where  we  plan  to  continue 
research  on  dynamic  rollover  resistance 
testing 

D  How  Do  Dymamic  Rollover  Test 
Results  Compare  With  Metrics? 

As  discussed  above,  TWL  was  the 
primary  criterion  for  evaluating  vehicle 
stability  in  Phase  II  dynamic  tests.  The 
basic  pattern  of  TWL  outcomes  in  the 
tests  was  fairly  evident:  vehicles  with 
more  truck-like  characteristics  (SlIVs, 
4VVD  pick-ups,  and  full-size  vans) 
tended  to  have  a  higher  frequency  and 
a  greater  degree  of  TWL  than  vehicles 
with  more  car-like  characteristics 
(rninivans.  two-wheel  drive  pickups, 
and  passenger  cars)  As  such,  it  was 
possible,  without  detailed  analysis  of 
the  test  results,  to  draw  general 
conclusions  about  each  vehicle's 
relative  stability  and  about  the  various 
test  maneuvers 

Nevertheless,  it  was  desirable  to 
compare  the  TWL  outcomes  with  some 
objective  indicators  of  vehic  le  stability, 
particularly  metrics  including  SSF, 
Critical  Sliding  Velocity  (C:SV),  and  Tilt 
Table  Angle  (TTA)  and  to  attempt  to 
quantify  the  relationship  between  TWL 
and  these  metrics  to  the  greatest  extent 
possible  using  statistical  methods. 

To  do  so,  the  twelve  test  vehicles  first 
were  grouped  according  to  whether  they 
had  any  TWL  in  the  Phase  II  tests.  It  was 
readily  apparent  that  vehicles  with 
lower  metric  values  (less  stable) 
experienced  more  frequent  and/or  a 
greater  degree  of  TWL  than  vehicles 
with  higher  metric  values  (more  stable). 
This  was  true  using  SSF,  TTA,  or  CSV, 
Also,  test  vehicles  with  below  median 
metric  values  (considering  only  the  12 


test  vehicles)  were  the  only  ones  that 
had  any  TWL  (there  were  two 
exceptions  involving  minor  TWL,  but  in 
one  case  a  tire  problem  may  have 
influenced  the  outcome  and  in  the  other 
case  the  vehicle's  CSV  value  was  just 
slightly  above  the  median).  In  statistical 
terms,  a  strong  association  was 
demonstrated  between  each  metric  and 
TWL  as  a  yes/no  variable  by  the  fact  that 
TWL  occurred  only  on  vehicles  with 
below  median  SSF,  CSV,  and  TTA 
values. 

Next,  the  12  test  vehicles  were 
grouped  according  to  whether  or  not 
they  had  any  ma/or  TWL  in  Phase  II,  the 
level  of  TWL  which  was  thought  to 
represent  an  actual  rollover.  Since  only 
one  vehicle  had  major  TWL.  this 
grouping  meant  that  the  eleven  test 
vehicles  without  major  TWL  were  all 
lumped  into  one  category  even  though 
they  represented  a  substantial  range  of 
metric  values.  The  result  was  that  the 
statistical  tests  did  not  identify  a 
significant  correlation  between  metric 
values  and  major  TWL. 

In  a  third  analysis,  the  vehicles  were 
grouped  according  to  the  highest  level 
of  TWL  which  they  experienced  during 
the  Phase  II  tests.  Numerical  values 
were  assigned  as  follows: 
0=no  TWL 
l=minor  TWL 
2=moderate  TWL 
3=major  TWL 

When  degree  of  TWL  was  identified 
using  these  designations,  the  association 
with  metric  values  was  statistically 
significant  and  a  positive  correlation 
between  TWL  level  and  metric  values 
was  indicated.  (Note  that  correlations 
among  various  static  metrics  including 
SSF,  TTA,  and  CSV,  has  already  been 
established  in  past  agency  work  '■•.) 

Overall,  the  results  of  the  statistical 
analyses  were  somewhat  ambiguous,  as 
was  expected  given  the  low  incidence  of 
TWL  during  testing  and  the  very  small 
sample  size  overall. 

V.  Why  Choose  SSF? 

A  Description  of  Metrics 

The  agency,  vehicle  manufacturers 
and  others  have  used  various   "metrics" 
and  driving  maneuvers  to  characterize 
the  rollover  resistance  of  vehicles  in 
particular  situations.  Metrics  are  usually 
measurements  of  dimensional,  mass  and 
inertial  properties  of  vehicles  or 
calculations  combining  these  properties 
in  ways  intended  to  represent  rollover 
resistance.  They  have  also  taken  the 
form  of  the  rt'sults  of  simple  static  tests 


such  as  tilt  table  ratio  or  the 
combination  of  static  measurements  and 
simple  driving  maneuver  tests  such  as 
"stability  margin".  In  its  ongoing 
rollover  studies,  the  agency  has  used 
several  metrics  including  Static  Stability 
Factor.  Tilt  Table  Angle  or  Ratio, 
Critical  Sliding  Velocity  and  Side  Pull 
Ratio  and  various  driving  maneuvers 
including  J-tum  and  fishhook 
maneuvers  and  sinusoidal  steering. 

Each  of  these  indicators  of  rollover 
resistance  has  both  advantages  and 
disadvantages,  and  several  would  be 
acceptable  candidates  for  comparative 
consumer  information.  The  agency 
favors  static  stability  factor  because  it  is 
applicable  to  both  tripped  and 
untripped  rollover.  The  causal  basis  for 
its  good  correlation  to  crash  outcomes  is 
clear.  It  is  relatively  simple  for 


consumers  to  understand  and  can  be 
measured  inexpensively  with  good 
accuracy  and  repeatability.  Also, 
changes  in  vehicles  to  improve  static 
stability  factor  are  very  unlikely  to  cause 
unintended  consequences. 

The  Static  Stability  Factor  (SSF)  of  a 
vehicle  is  one  half  the  track  width,  t, 
divided  by  h,  the  height  of  the  center  of 
gravity  above  the  road.  The  inertial  force 
which  causes  a  vehicle  to  sway  on  its 
suspension  (and  roll  over  in  extreme 
cases)  in  response  to  cornering,  rapid 
steering  reversals  or  striking  a  tripping 
mechanism,  like  a  curb,  when  sliding 
laterally  may  be  thought  of  as  a  force 
acting  at  the  center  of  gravity  (e.g.)  to 
pull  the  vehicle  body  laterally.  A 
reduction  in  e.g.  height  increases  the 
lateral  inertial  force  necessary  to  cause 
rollover  by  reducing  its  leverage,  and 


the  advantage  is  represented  by  an 
increase  in  the  computed  value  of  SSF. 
A  wider  track  width  also  increases  the 
lateral  force  necessary'  to  cause  rollover 
by  increasing  the  leverage  of  the 
vehicle's  weight  in  resisting  rollover, 
and  that  advantage  also  increases  the 
computed  value  of  SSF.  The  factor  of 
two  in  the  computation  "t  over  2h" 
makes  SSF  equal  to  the  lateral 
acceleration  in  g's  at  which  rollover 
begins  in  the  most  simplified  rollover 
analysis  of  a  vehicle  represented  by  a 
rigid  body  without  suspension 
movement  or  tire  deflections.  In  this 
form,  it  is  easy  to  compare  to  the  related 
metrics.  Tilt  fable  Angle  and  Side  Pull 
Ratio,  which  are  similar  except  for  the 
inclusion  of  suspension  movement  and 
tire  deflections. 


Figure  1 .  Components  of  SSF  Shown  at  Critical  Lateral  Acceleration 

A  simple  test  of  rollover  resistance  is  to  place  a  vehicle  entirely  on  a  table  which  tilts  about  a  longitudinal  axis 
and  raises  one  side  of  the  vehicle  higher  than  another.  As  the  table  continues  to  tilt,  it  eventually  reaches  an  angle 
at  which  the  high  side  tires  lift  from  the  table,  and  the  vehicle  rolls  over  if  not  restrained.  The  critical  angle  is 
called  the  Tilt  Table  Angle.  The  trigonometric  hinction,  tangent,  of  this  angle  is  the  Tilt  Table  Ratio  (TTR).  which 
is  the  ratio  of  the  component  of  the  tilted  vehicle's  weight  which  acts  laterally  to  overturn  it.  to  the  component 
perpendicular  to  the  table  which  resists  overturning.  For  an  idealized  vehicle  without  suspension  movements,  the  TTR 
is  the  same  as  the  SSF.  The  suspension  movements  of  actual  vehicles  reduce  the  TTR  about  10  to  15  percent  relative 
to  the  SSF. 


'■'  TiH  hnii.al  .^ss^•s^tIll•Ill  Paper  Relatmnship 
hctwitMi  KdlliniT  diiii  Whu  |p  Fadiirs",  .\'HTS.A. 
Iul\  14<n 
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Vehicle  on  lilt  Table 
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Figure  3 


Side  Pull  Ratio  Measurement 


Clritical  Sliding  Veloc  itv  (CSV)  is  a 
metric  tied  directlv  to  tripped  rollover 
It  is  a  calculation  of  the  lateral  velocitv 
necessary  to  cause  a  rigid  bodv 
representation  of  a  vehicle  to  overturn 
upon  impact  with  .i  rigid  tripping 
mechanism.  It  includes  the  eg   height, 
track  width,  mass  and  roll  mass  moment 
of  inertia  of  the  vehicle  in  the 
calculation. 


Stabilitv  Margin  is  a  metric  directed 
toward  on-road  untripped  rollover.  It  is 
the  difference  between  the  Side  Pull 
Ratio  of  a  vehicde  and  its  maximum 
lateral  acceleration  in  g's.  as  measured 
in  a  steady  state  cornering  test.  The 
steadv  state  cornering  test  (-(insists  of 
finding  the  maximum  speed  the  vehicle 
can  maintain  while  following  a  circular 
path.  The  idea  is  that  if  the  cornering 
acceleration  the  vehu:le  can  produce  is 


less  than  the  SPR.  it  would  not  be 
possible  for  a  rollover  to  occur  simply 
as  a  result  of  steering  maneuvers.  GM 
recommends  a  margin  of  0.2  g's  because 
lateral  accelerations  in  maneuvers  with 
rapid  steering  reversals  and/or  brake 
release  in  a  curve  can  be  greater  than 
those  measured  in  a  steadv  state  test. 


B  Tripped  and  Untripped  Rollover 

The  terms  on-road  and  off-road 
rollover  are  sometimes  thought  of  as 
surrogates  for  tripped  and  untripped 
rollover.  Off-road  rollover  does  not  refer 
to  vehicles  rolling  over  while  trying  to 
negotiate  difficult  trails  away  from 
public  roads.  It  refers  to  vehicles  leaving 
the  road  in  the  course  of  a  crash  and 
rolling  over  off  the  pavement.  Usually, 
but  not  always,  a  curb,  a  soft  shoulder, 
a  ditch,  loose  gravel,  a  guard  rail  or 
another  tripping  mechanism  initiates 
the  rollover.  In  contrast,  most  people 
associate  only  the  frictional  force 
between  the  tires  and  the  pavement 
rather  than  a  tripping  force  with  on-road 
rollover  involving  a  single  vehicle.  This 
is  also  called  maneuver-induced 
rollover. 

Past  NHTSA  studies  of  crash  data 
from  the  state  of  Maryland  ' "'  and 
NASS  "•  suggested  that  between  8  and 
10  percent  of  single-vehicle  rollover 
crashes  were  on-road  rollover.  However, 
a  recent  study  of  audited  NASS  CDS 
data  (a  data  sampling  system  with 
projection  factors  to  represent  the 
national  trends)  estimated  that  while 
over  13  percent  of  rollovers  in  single- 
vehicle  crashes  occur  on-road  or  on  a 
paved  shoulder,  only  4.2  percent  are 
untripped.  Examples  of  on-road  tripped 
rollovers  are  instances  in  which 
potholes  or  differences  in  pavement 
level  acted  as  tripping  mechanisms  and 
the  more  common  instances  in  which 
the  wheel  rim  dug  into  the  pavement 
(possibly  as  a  result  of  tire  de-beading). 
The  study  also  estimated  that  only  0.2 
percent  of  rollovers  are  untripped  and 
off-road. 

The  agency  has  conducted  studies  of 
on-road  untripped  rollover  because 
these  events  are  considered  egregious  by 
the  public  and  because  the  prospects  of 
developing  objective,  repeatable  and 
realistic  vehicle  tests  of  untripped 
rollover  appeared  to  be  more  favorable 
than  for  tripped  rollover,  in  which  the 
circumstances  are  limitless.  Many  of  the 
vehicle  attributes  that  improve 
resistance  to  untripped  rollover  also 
improve  resistance  to  tripped  rollover. 
Certainly,  a  low  e.g.  and  a  wide  track 
width  are  beneficial  in  resisting  rollover 
in  general. 

However,  even  objective  and 
repeatable  steering  maneuver  tests 


'"■  E.A,  Harwm  and  L  Eraen'.  "The  Crash- 
avoidaiire  Rollover  Study:  a  Database  for  the 
Investigation  of  Single-vehicle  Rollover  Oashes;" 
12th  International  Technical  Conference  on 
Expenmental  Safety  Vehicles.  Gotebur^.  Sweden. 
May  29-|une  1.  1989;  Vol  1.  p.  470-477. 

'*   Technical  Assessment  Paper;  Relationship 
between  Rollover  and  Vehicle  Factors";  luly  1991 
Computation  of  untripped  rollover  based  on  1989 
NASS. 


present  a  dilemma.  Suppose  the  first 
vehicle  responds  to  steering  maneuvers 
up  to  a  high  test  speed  and  two  wheel 
lift  occurs.  Suppose  the  second  vehicle 
spins  out  or  plows  out  at  a  significantly 
lower  speed,  but  two  wheel  lift  does  not 
occur.  Which  vehicle  has  better 
performance  in  rollover  resistance?  If 
untripped  on-road  rollover  is  the  only 
criterion,  the  second  vehicle  has 
demonstrated  better  performance 
because  it  cannot  be  controlled  through 
a  test  maneuver  severe  enough  to  cause 
two  wheel  lift.  But  the  test  tells  us 
nothing  about  the  far  more  likely  risk  of 
tripped  rollover.  We  do  not  know  how 
the  second  vehicle  would  have 
performed  under  the  same  lateral 
acceleration  that  caused  two  wheel  lift 
in  the  first  vehicle. 

Stabilitv  Margin  shares  the  dilemma 
for  vehicle  comparisons  described 
above.  The  SPR  component  of  stability 
margin  compares  vehicles  on  an  equal 
basis  that  would  be  meaningful  for 
tripped  or  untripped  rollover,  but  the 
subtraction  of  the  maximum  on-road 
lateral  acceleration  limits  the 
applicability  of  the  margin  to  on-road 
untripped  rollover.  Simply  fitting  the 
same  vehicle  with  lower  traction  tires 
increases  the  stability  margin  without 
making  any  difference  when  a  tripping 
mechanism  is  encountered.  Even  when 
the  scope  of  interest  is  limited  to  on- 
road  untripped  rollover.  Stability 
Margin  is  unsuitable  for  comparative 
purposes.  A  greater  stability  margin 
does  not  necessarily  mean  more  safety. 
A  margin  in  excess  of  the  minimum 
necessarv  to  avoid  untripped  rollover 
may  simply  represent  poor  cornering 
capability. 

The  steering  maneuver  tests  studied 
by  the  agency  were  consistent  with  SSF. 
TTR  and  CSV.  The  only  vehicles  that 
experienced  two  wheel  lift  in  the 
maneuvers  were  those  at  the  lower 
range  of  the  metrics.  However,  the 
steering  maneuver  tests  studied  do  not 
distinguish  between  those  vehicle 
attributes  that  increase  rollover 
resistance  in  all  circumstances  and 
those  applicable  only  in  the  narrow  risk 
category  of  on-road  untripped  rollover. 
Therefore,  the  steering  maneuver  tests 
recently  studied  are  not  considered  as 
appropriate  for  general  consumer 
information  on  rollover  as  SSF,  TTR  or 
CSV. 

C.  Correlation  and  Causation 

Correlation  means  that  two  events 
generally  occur  together.  However,  the 
fact  that  event  B  occurs  when  event  A 
occurs  does  not  mean  that  event  B 
occurs  because  event  A  has  occurred. 
Thomas  Sowell,  the  economist  and 
columnist,  notes  that  youngsters  who 


vovage  on  the  Queen  Elizabeth  II  or  ride 
on  the  Concorde  tend  to  make  more 
money  as  adults,  but  that  we  don't 
recommend  buying  tickets  for  these  as 
a  way  to  increase  a  child's  earning 
potential.  Childhood  luxury  trips  are 
correlated  to  future  earnings,  but  do  not 
cause  the  higher  income. 

A  causal  relationship,  on  the  other 
hand,  means  that  event  B  occurs 
because  event  A  has  occurred.  These 
events  are  not  simply  linked  in  time, 
like  in  a  correlation,  but  event  A  is  a 
necessary-  element  for  event  B  to  occur. 
In  a  simple  form,  the  plant  grows 
because  of  the  light.  Light  is  not  the 
onlv  thing  needed  for  the  plant  to  grow, 
and  the  plant  may  die  even  if  it  receives 
plentv  of  light,  but  there  is  a  causal 
relationship  between  inadequate  light 
and  plant  death. 

fust  as  with  light  and  plants,  a  low 
SSF  is  not  the  only  thing  that  is  needed 
for  a  rollover  and  a  rollover  may  occur 
even  if  a  vehicle  has  an  excellent  SSF. 
but  there  is  a  causal  relationship 
between  SSF  and  rollover.  At  the 
initiation  of  either  tripped  or  untripped 
rollover,  the  moment  arm  for  the 
principal  overturning  force  is  the  e.g. 
height,  and  the  moment  arm  of  the 
principal  restoring  force  is  the  track 
width  divided  by  two.  In  the  case  of 
tripped  rollover,  the  severity  of  the 
impact  with  a  tripping  mechanism 
determines  the  principal  overturning 
force.  Depending  on  the  circumstances, 
roll  moment  of  inertia,  suspension 
deflections,  tire  properties  and  other 
vehicle  properties  influence  rollover — 
but  never  to  the  exclusion  of  e.g.  height 
and  track  width.  Among  the  many 
causal  factors  included  in  mathematical 
models  of  various  rollover  scenarios, 
e.g.  height  and  track  width  are  always 
present  and  usually  exert  the  most 
influence. 

While  the  vehicle  properties 
represented  by  SSF,  TTR.  SPR  and  CSV 
are  directly  and  causally  related  to 
vehicle  rollover,  that  alone  does  not 
prove  that  the  vehicle  properties  exert 
enough  influence  to  be  noticed  in  the 
context  of  the  driver  and  roadway 
variables.  Especially  in  the  context  of 
tripped  rollover,  the  circumstances  of 
the  crashes  and  the  nature  of  the 
tripping  mechanisms  may  be  nearly 
unique  from  crash  to  crash.  Examination 
of  a  large  number  of  crashes  may  be 
necessary  to  detect  even  powerful 
influences  with  any  degree  of  certainty. 
Statistical  correlation  of  the  metrics  to 
the  rate  of  rollover  occurrences  of 
representative  vehicles  in  actual  crashes 
is  the  usual  method  of  determining  their 
influence.  The  agency  has  demonstrated 
significant  correlations  between  SSF, 
TTR  and  CSV  and  the  rate  of  rollovers 


35010 


Federal  Register/ Vol.  65.  No.  106/Thursday/june  1.  2000 / Proposed  Rules 


Federal  Register / Vol.  65.  No.  106 /Thursday,  June  1.  2000 / Proposed  Rules 


35011 


per  single-vehicle  crash  in  past  studies 
of  the  crash  reports  recorded  hy 
particular  states. '  \ ' "  The  agency  has 
consistently  found  that  given  a  single- 
vehicle  crash,  the  SSF,  TTR  or  CSV  of 
the  vehicle  is  a  good  stati.stical  predictor 
of  the  likelihood  that  it  will  roll  over 
The  number  of  single-vehicle  crashes 
has  been  used  as  an  index  of  exposure 
to  rollover  because  it  eliminates  the 
additional  complexity  of  multi-vehicle 
impacts  and  be<:ause  about  82  percent  of 
light  vehicle  rollovers  occur  in  single- 
vehicle  crashes. 

The  statistical  study  described  in  the 
Appendix  to  this  notice  was  undertaken 
to  develop  a  relationship  between  SSF 
and  rollover  rate  representative  of  the 
whole  country  rather  than  a  particular 
state.  The  average  rollover/single- 
vehicle  crash  rate  varies  from  state  to 
state  because  of  differences  in  reporting 
thresholds  for  single-vehicle  crashes 
and  real  differenctis  in  road  conditions, 
vehicles  and  drivers.  A  relationship 
between  rollover  rate  and  SSF 
normalized  to  the  national  rollover  rate 
and  to  a  nationally  representative  sot  of 
driver  and  road  use  variables  was 
developed  as  a  basis  for  a  comparative 
rating  system  for  rollover  risk  in  the 
event  of  a  single-vehicle  crash.  We  had 
available  crash  reports  of  185,000 
single-vehicle  crashes  from  six  states 
from  1994  to  1997  in  which  it  was 
possible  to  determine  the  make/model 
of  the  vehicles  and  whether  rollover 
occurred  in  the  course  of  a  single- 
vehicle  crash,  and  for  which  SSF  data 
were  also  available.  We  also  had  the 
NASS  GES  data  sampling  system,  with 
far  fewer  but  nationally  representative 
crash  reports,  to  determine  the  national 
average  rollover  rate  for  the  population 
of  vehicles  investigated  in  the  state 
reports. 

The  study  of  state  reports  of  single- 
vehicle  crashes  was  performed  as  a 
regression  analysis,  in  which  the  square 
of  the  coefficient  of  regression  (the  R- 
statistic)  indicates  the  degree  to  which 
the  differences  between  the  data 
samples  can  be  explained  by  the 
independent  variables.  In  this  case,  the 
R-^  calculated  for  the  rollover  rates  of 
about  100  vehicle  make/models  as  a 
function  of  SSF  ranged  from  0.53  to  0.76 
across  the  states.  This  means  that 
between  53  percent  and  76  percent  of 
the  differences  in  rollover  rate  of  the 
subject  vehicles  can  be  explained  by 
differences  in  SSF'. 


' • Ibid 

'"KA    H.irwin  .111(1  Howell  k    BrnvvHr:  "Analysis 
nf  the  Kelaliimship  t)»'lwecii  Vehii  It-  Kiillovi-r 
Stahilitv  .iiul  K.illiniT  Risk,  iisiii({  ihf  NHT.S.X 
CAHDtil,.      NHTSA.  mH'l 


However,  an  analysis  using  only  SSF 
does  not  preclude  the  possibility  ihat 
cross  correlations  of  SSF  with  other 
factors  could  create  a  level  of  correlation 
beyond  the  causal  relationship  of  SSF  to 
rollover.  For  example,  if  the  drivers  of 
vehicles  with  low  .SSF  were  generally 
more  aggressive,  the  degree  of 
correlation  could  be  raised  by  the 
greater  chance  of  these  vehicles  leaving 
the  road  at  high  speed.  Likewise,  if 
vehicles  in  a  particular  range  of  SSF 
were  operated  more  often  than  others  on 
poor  road  surfaces,  their  exposure  to 
tripping  mechanisms  as  well  as  their 
rollover  resistance  would  be  reflected  in 
a  correlation  with  SSF.  Because  of  the 
possibility  that  the  apparent  influence 
of  SSF  on  rollover  could  be  due  in  part 
to  cross  correlations,  the  agency  also 
performed  a  stepwise  regression 
analysis  in  which  the  available  variables 
describing  driver  and  road 
characteristics  were  given  the  first 
opportunity  to  explain  the  differences 
among  vehicles  in  rollover  rate.  In  this 
analysis,  cross  correlations  would 
reduce  the  apparent  influence  of  SSF 
because  part  of  its  effect  would  have 
already  been  included  in  a  cross 
correlated  driver  or  road  variable.  The 
driver  and  road  use  characteristics 
recorded  in  the  crash  reports  of  the 
various  states  included  gender,  age. 
alcohol  involvement,  number  of 
occupants,  day  or  night,  stormy 
weather,  road  speed  limit  over  50  mph. 
bad  road  or  road  surface,  rural  location, 
curve,  and  hill.  When  only  the  driver 
and  road  use  variables,  but  not  the  SSF, 
for  each  vehicle  were  considered,  it  was 
found  that  their  cumulative  information 
could  explain  between  53  and  69 
percent  (differing  with  State)  of  the 
variability  between  vehicles  in  rollover 
rate.  When  SSF  was  added  to  the 
available  driver  and  road  characteristics, 
the  explanatory  power  of  the 
information  increased  to  between  85 
and  90  percent.  The  addition  of  SSF 
explained  between  64  and  80  percent  of 
the  variability  remaining  after 
consideration  of  the  driver  and  road 
variables. 

The  six-state  model  that  included  all 
185.000  single- vehicle  crashes  yielded 
similar  results.  When  only  the  SSF  of 
the  vehicles  is  considered  (with  a 
correction  for  systematic  differences 
between  States)  the  R^  statistic  was  0.73: 
when  the  driver  and  road  variables 
rather  than  SSF  were  entered,  the  R- 
statistic  was  0.58;  and  when  the  SSF 
was  added  to  the  driver  and  road 
variables  R^  statistic  rose  to  0.88.  In  the 
direct  correlation,  SSF  appeared  to 
explain  about  72  percent  of  the 
variability  in  rollover  rate  between  crash 


experiences  of  about  100  vehicle/make 
models  in  six  states.  If  cross  correlations 
between  the  vehicle  SSF  and  driver  and 
road  variables  cause  the  direct 
correlation  to  be  optimistic,  the  same 
cross  correlations  would  diminish  the 
apparent  influence  of  SSF  in  the 
stepwise  regression  in  which  the  driver 
and  road  variables  alone  were  entered 
first.  However,  SSF  remained  influential 
in  the  stepwise  regression  with  the 
power  to  explain  72  percent  of  the 
remaining  variability  after  the  entr>'  of 
the  driver  and  road  use  variables.  (Note: 
The  similarity  of  72  and  73  percent  in 
the  two  analyses  is  merely  a 
coincidence.  While  73  percent  is  the  R- 
statistic  in  the  direct  correlation,  72 
percent  is  the  ratio  (0.88  -  0.58)/ 
(l.O  -  0.58)  in  the  stepwise  analysis.) 

Rollover  is  a  very  complex  event, 
heavily  influenced  by  driver  and  road 
characteristics  as  well  as  vehicle 
properties.  The  most  important  non- 
vehicle  variable  may  be  the  speed  at 
which  the  vehicle  leaves  the  roadway, 
for  which  some  of  the  driver  and  road 
use  variables  are  only  broadly 
indicative.  However,  the  directly  causal 
influence  of  SSF  is  sufficient  to  explain 
a  large  portion  of  the  variability  among 
vehicles  in  real-world  crash  experiences 
in  either  a  direct  correlation  or  stepwise 
analysis  of  the  variability  remaining 
after  consideration  of  driver  and  road 
use  variables.  It  is  not  lost  in  the  noise 
of  complex  circumstances,  and  its 
explanatory  power  exceeds  the 
cumulative  explanaton,-  power  of  all 
other  available  driver  and  road  use 
variables  in  most  instances. 

The  same  analyses  using  TTR  or  CSV 
would  be  expe<:ted  to  yield  similar 
results  based  on  past  agency  studies.  In 
fact,  CSV  might  show  slightly  higher 
correlations  because  most  rollovers  are 
tripped.  However,  the  choice  of  a  rating 
metric  was  not  made  simply  for 
incremental  gains  in  R^  among  metrics, 
since  each  one  provides  a  high  level  of 
correlation  to  rollover  crash  rates.  The 
simplicity  and  generality  of  SSF  have 
value  in  a  rating  system  intended  for 
consumers.  In  addition,  there  is  only 
modest  room  for  improvement  over  a 
metric  which  already  explains  73 
percent  of  the  variability  in  rollover 
rates  left  after  application  of  driver  and 
road  use  variables. 

In  some  analyses,  the  inclusion  of 
wheelbase.  which  is  simple,  improves 
the  correlation  coefficient.  Wheelbase 
has  not  been  included  here  because, 
unlike  the  components  of  SSF.  it  does 
not  have  a  direct  causal  relationship 
with  rollover.  It  may  be  a  surrogate  for 
roll  moment  of  inertia,  yaw  moment  of 
inertia,  or  pitch  moment  of  inertia,  each 
of  which  may  influence  rollover  in 


certain  circumstances.  Alternatively, 
wheelbase  may  be  a  surrogate  for  owner 
demographics  within  certain  vehicle 
classes.  We  have  chosen  not  to  include 
factors  which  correlate  to  rollover 
through  cross  correlation  to  other 
undefined  factors. 

D.  Simplicity  and  Measurability 

The  principle  of  SSF  is  obvious.  The 
fact  that  an  object  which  is  more  top 
heavy  or  narrower  at  its  base  can  be 
turned  over  more  easily  is  encountered 
repeatedly  in  common  experience  and  is 
intuitive  for  most  consumers.  Track 
width  is  a  straightforward  dimensional 
measurement  which  can  be  measured 
very  accurately  given  sufficient  care, 
and  special  fixtures  and  calipers  can  be 
constructed  to  make  the  task  easy.  In 
past  comments  to  the  agency,  lack  of 
repeatability  of  e.g.  height  measurement 
between  various  labs  was  cited. 
However,  improvements  in  equipment 
and  technique  have  taken  place.  The 
agency's  own  lab  and  a  contractor  using 
similar  equipment  report  errors  no 
greater  than  one  half  of  one  percent  in 
e.g.  height  measurement  of  vehicles. ^^ 

Tilt  Table  measurements  expressed 
either  as  TTR  or  TTA  also  have  the 
advantage  of  accuracy  and  relative  ease 
of  measurement.  The  process  of  tilt  table 
measurement  should  make  intuitive 
sense  to  the  public,  but  the  conversion 
from  an  angle  to  a  trigonometric  ratio 
may  not.  The  reporting  of  the  angle  is 
less  complicated,  but  it  creates  a  non- 
linear measurement  that  does  not 
increase  as  rapidly  as  the  actual 
improvement  of  rollover  resistance 
expressed  in  TTR. 

CSV  would  be  easier  for  the  public  to 
understand  were  it  the  result  of  a  full 
scale  vehicle  test  rather  than  the 
computation  of  a  simplified  model. 
While  the  public  should  understand 
track  width  and  e.g.  height,  the 
additional  concept  of  roll  moment  of 
inertia  is  outside  common  experience. 
The  simplified  model  also  results  in 
CSVs  that  are  unrealistic  in  absolute 
value,  though  useful  for  comparison  of 
vehicles.  The  computation  predicts  that 
lateral  speeds  of  10  to  15  mph  are 
sufficient  for  tripped  rollover  of 
virtually  all  light  vehicles  from  large 
cars  to  compact  SUVs.  The  low 
threshold  may  not  appear  to  be  credible 
to  consumers  who  have  experienced 
hard  curb  contact  with  only  wheel  and 
tire  damage  and  may  trivialize  the 
information  by  causing  consumers 
without  such  experience  to  conclude 
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that  all  vehicles  will  ttuTi  over  so  easily 
that  differences  between  vehicles  are 
not  worth  consideration. 

In  fact,  the  lateral  speeds  for  tripped 
rollovers  of  actual  vehicles  in  conunon 
circumstances  would  always  be  greater 
than  the  computed  CSV.  Instead  of 
being  available  to  raise  the  vehicle's  e.g. 
to  the  rollover  point,  much  of  the 
kinetic  energy  from  the  vehicle's  lateral 
speed  would  be  dissipated  by  tire 
contact  with  the  ground,  stored  or 
dissipated  in  tire  and  suspension 
deflections,  and  dissipated  in  the 
permanent  deformation  of  vehicle 
suspension  components  and  of  the 
tripping  mechanism.  The  calculation  of 
CSV  requires  a  measurement  of  roll 
moment  of  inertia  in  addition  to  the 
measvuements  needed  to  calculate  SSF. 
but  that  is  not  an  obstacle.  The  agency's 
own  lab  and  a  contractor  using  similar 
equipment  report  errors  no  greater  than 
two  percent  in  roll  moment  of  inertia 
measurements  of  vehicles. 

Side  Pull  Ratio  has  intuitive  appeal  if 
one  can  understand  that  the  inertial 
forces  which  cause  tripped  or  untripped 
rollover  can  be  represented  by  forces 
applied  in  a  laboratory  with  a  cable 
pulling  at  the  e.g..  However,  it  is 
difficult  to  coordinate  the  movement  of 
the  outboard  end  of  the  cable  with 
vehicle  roll  motion  and  to  avoid 
applying  extraneous  vertical  forces.  For 
this  reason  SPR  is  often  estimated  from 
SSF  with  modifying  factors  for  the  roll 
stiffness  of  the  vehicle  and  its  general 
suspension  type. 

Tne  simplicity  and  relative  ease  of 
measurement  of  SSF  and  TTR  are 
advantageous  for  consumer  information. 

E.  Unintended  Consequences 

In  comments  to  the  1992  ANPRM  on 
rollover  issues,  several  manufacturers 
pointed  out  that  some  changes  that 
could  improve  a  vehicle's  tilt  table 
performance  may  degrade  its  control 
and  handling  attributes.  Aspects  of 
suspension  design,  such  as  choices  of 
front  to  rear  roll  stiffness  ratio  and 
overall  roll  stiffness,  could  be  different 
from  those  now  chosen  to  balance  ride 
quality,  handling,  tire  wear  and  other 

important  features  if  they  were         

influenced  by  a  desire  to  maximize  TTR. 
Commenters  to  the  same  docket  claimed 
that  measurements  of  e.g.  height  were 
difficult  and  not  repeatable  in 
comparison  to  the  tilt  table 
measurement. 

These  comments  presented  the  agency 
with  a  dilemma.  The  most  practical 
rollover  resistance  metric  from  a 
measurement  viewpoint.  TTR,  had  the 
potential  to  introduce  new  trade-offs  for 
suspension  designers.  Obviously,  the 
agency  does  not  want  vehicle 


manufacturers  to  depart  from  designs 
which  they  believe  optimize  safe 
handling  and  directional  control. 
Improvements  in  the  methods  of 
measuring  the  e.g.  height  of  vehicles 
have  occurred  that  resolve  the  concerns 
raised  in  the  comments.  SSF  is  now  as 
practical  and  repeatable  a  measurement 
as  TTR. 

Changes  in  track  width  or  eg,  height 
to  improve  SSF  do  not  require  trade-offs 
of  handling  and  control.  In  general, 
those  particular  changes  would  make  it 
easier  to  achieve  good  handling.  A 
potential  trade-off  discussed  in  the 
agency's  1987  denial  of  a  rulemaking 
petition  for  a  minimiun  level  of  SSF  was 
the  possibility  of  manufactiurers 
reducing  the  strength  of  the  upper 
structure  of  vehicles  in  order  to  lower 
the  e.g..  At  that  time.  FMVSS  No.  216 
on  roof  crush  resistance  did  not  apply 
to  SUVs,  vans  or  pickup  trucks. 
Beginning  with  the  1995  model  year,  the 
roof  crush  resistance  of  light  trucks 
including  SUVs  and  vans  has  been 
included  in  the  regulation,  making  that 
potential  choice  to  compromise  safety 
even  less  likely. 

VI.  Why  Not  a  Standard? 

The  action  contemplated  by  this 
notice  follows  a  decision  by  the  agency 
(59  CFR  33254)  to  terminate  rulemaking 
on  a  minimum  standard  for  rollover 
resistance  and  to  pursue  the  consumer 
information  approach  instead.  In  the 
analysis  leading  to  that  decision,  the 
agency  concluded  that  both  Tilt  Table 
Angle  and  Critical  Sliding  Velocity  were 
causally  related  to  rollover  and  had  a 
strong  statistical  relationship  to  rollover 
frequency.  However,  the  benefits 
achieved  by  setting  a  minimum  level  for 
a  rollover  metric,  even  well  beyond  that 
of  truck-based  SUVs  or  full  size  vans, 
were  not  great  enough  to  compel  the 
costs  of  fundamental  vehicle  changes 
and  the  loss  of  attributes  desired  by 
customers.  Also  the  redesign  could 
result  in  the  elimination  of  some  classes 
of  vehicles,  such  as  compact  SUVs. 

The  above  conclusions  about  a 
general  rollover  standard  recognized 
that  most  rollovers  are  tripped.  The 
circumstances  of  tripped  rollover 
usually  involve  leaving  the  road  siu-face 
unintentionally  and  hitting  a  tripping 
mechanisms  such  as  a  curb,  a  ditch  or 
soft  soil.  There  is  a  nearly  infinite 
variety  of  tripping  mechanisms  and 
ways  in  which  vehicle  can  strike  them. 
Basic  changes  in  the  geometric 
properties  of  vehicles,  as  reflected  in 
SSF,  TTA.  and  CSV.  are  necessar\'  for 
realistic  improvements  in  tripped 
rollover  resistence.  However, 
improvements  in  on-road  untripped 
rollover  performance  may  not  require 
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geometric  changes  at  odds  with  the 
attributes  consumers  seek  in  certain 
classes  of  vehicles.  While  tripped 
rollover  is  much  more  common  than 
untripped  rollover,  there  is  public 
concern  about  the  danger  of  untripped 
rollover.  The  agency  remains  interested 
in  the  possibility  of  a  minimum 
performance  standard  to  address  the 
problem  of  untripped  on-road  rollover. 
Its  seeks  comment  on  the  need  for  a 
standard  addressing  on-road  untripped 
rollover  and  rcHiuirements  that  may  be 
appropriate  for  such  a  standard. 

The  analysis  of  benefits  in  the  1994 
notice  to  terminate  rulemaking  for  a 
minimum  standard  was  concerned 
primarily  with  tripped  rollover.  The 
expected  benefits  of  a  potential 
minimum  standard  were  based  on  a 
logistic  regression  analysis  of  the 
sensitivity  of  rollover  risk  in  single- 
vehicle  crashes  to  changes  in  rollover 
resi.stance  metrics.  Rollover  metrics 
such  as  TTA,  (ISV,  and  SSF  are  relevant 
to  tripped  rollover.  The  outcome  of  each 
crash  in  a  data  base  of  90.000  single- 
vehicle  crashes  reported  by  the  state  of 
Michigan  was  re-evaluated  individually 
changing  the  rollover  resistance  metric 
but  retaining  the  other  vehicle,  driver, 
and  road  characteristics  of  the  actual 
crashes  The  result  was  a  set  of 
predictions  by  vehicle  c:lass  of  the 
sensitivity  of  rollover  rate  to 
incremental  changes  in  the  rollover 
resistance  metric,  while  preserving  the 
potentially  influential  demographic  and 
environmental  factors  associated  with 
actual  crashes  of  vehicles  in  particular 
classes.  The  percent  improvement  in 
rollover  rate  for  a  vehicle  class  was 
determined  from  the  production 
volume,  single-vehicle  crash  rate,  and 
amount  of  change  in  the  rollover 
resistance  metric  demanded  by  a 
potential  standard  for  the  vehicles  in 
that  c:lass  The  benefits  were  calculated 
from  the  reduction  in  rollover  rate  for 
the  vehicle  class,  the  total  number  of 
fatalities  and  injuries  occurring  in 
vehicles  of  that  class,  and  the  degree  of 
harm  mitigation  accomplished  when  a 
crash  is  prevented  from  becoming  a 
rollover  crash 

Rollover  prevention  was  not 
considered  crash  prevention  but  rather 
a  reduction  in  the  severity  of  crashes  by 
52  percent  in  fatalities  and  25  pen:ent 
in  injuries.  The  mitigation  value  of 
rollover  preventKm  was  estimated  by 
comparing  the  harm  to  occupants  in 
single  vehicle  crashes  with  and  without 
rollover  in  the  NASS  database  for  the 
years  1988-91. 

Note  that  the  demographic:  variables 
are  handled  differently  for  estimating 
the  sensitivity  of  rollover  risk  to  vehicle 
metrics  for  analyses  of  a  minimum 


standard  versus  consumer  information. 
In  the  case  of  a  minimum  standard,  it  is 
assumed  that  the  driver  and  roadway 
demographics  of  a  vehicle  class  remains 
unchanged  but  that  the  vehicle  metric  of 
some  vehicles  in  the  class  changes.  In 
the  case  of  consumer  information,  the 
rollover  risk  of  all  vehicles  is  estimated 
using  the  same  set  of  average 
demographic  variables  because 
individual  consumers  do  not  change 
their  age,  gender  or  driving  environment 
as  a  result  of  vehicle  choice. 

At  a  minimum  TTA  of  46.4  degrees 
(equal  to  a  TTR  of  1.05  and  equivalent 
to  a  minimum  SSF  of  about  1.18), 
reductions  of  63  fatalities  and  61  serious 
injuries  were  estimated.  No  standard 
van  and  few,  if  any,  compact  SUVs  with 
permanent  top  structures  could  meet 
that  hypothetical  standard,  and  a  third 
to  a  half  of  compact  pickups,  minivans 
and  standard  full  size  SUVs  were  found 
to  be  unable  to  meet  if.  A  parallel 
analysis  using  CiSV  in.stead  of  TTA 
yielded  similar  results  except  that 
standard  vans  were  unaffected  because 
their  large  roll  moments  of  inertia 
improve  CSV  Most  of  the  benefits  were 
calculated  on  the  basis  of  increasing  the 
rollover  resistance  of  some  compact 
pickups  and  many  compact  SlJVs  on  the 
order  of  10  percent  of  the  TTR. 

Changes  in  c;.g  height  or  track  width 
of  vehicles  to  increase  rollover 
resistance  by  10  percent  are  substantial 
and  compromise  some  of  the  attributes 
consumers  desire  For  example,  a  10 
percent  increase  in  track  width  (which 
would  increase  TTR  about  equally)  is 
nearly  6  inches  for  a  typical  compact 
SUV.  Substantial  chassis  changes  would 
be  required  to  accomplish  that  large  an 
increase  in  track  width,  and  body 
changes  would  be  necessary  to  cover  the 
wheels.  These  changes  would  tend  to 
narrow  the  size  distinction  between 
compact  and  standard  SUVs.  Similarly, 
lower  e.g.  heights  reduce  ground 
clearance  and  possibly  the  size  of 
objects  that  may  be  hauled.  Vehicles 
actually  designed  for  off-road  driving 
where  narrow  width  and  high  ground 
clearance  is  ne<:essary  would  be 
eliminated  by  minimum  requirements 
for  TTA,  SSF  or  CSV  found  to  have  even 
modest  benefits.  Compact  SUVs  with 
enough  ground  clearance  to  negotiate 
roads  with  unplowed  snow  would  likely 
have  to  be  redesigned  for  greater  width. 
The  agency  decided  instead  to  pursue 
a  consumer  information  program  to 
enable  consumers  to  make  informed 
choices  about  the  tradeoffs  in  vehicle 
attributes,  such  as  high  ground 
clearance,  and  rollover  resistance  It 
would  inform  drivers  of  the  general 
difference  in  rollover  resistance  between 
light  trucks  and  cars  and  among 


vehicles  within  the  various  classes. 
Consumers  who  need  or  desire  a 
particularly  high  cargo  space  or  off-road 
driving  adaptations  such  as  a  large 
amount  of  ground  clearance  and  narrow 
track  width  would  not  be  denied  the 
chance  to  purchase  such  vehicles. 
However,  consumers  who  choose 
vehicles  with  relatively  low  rollover 
resistance  would  do  so  with  knowledge 
of  that  fact,  something  that  is  not  true 
today.  The  consumer  information 
program  would  also  inform  drivers  who 
choose  vehicles  with  less  rollover 
resistance  that  their  risk  of  harm  can  be 
greatly  reduced  with  seat  belt  use  to 
avoid  ejection.  In  addition,  NHTSA 
believes  that  a  consumer  information 
program  would  serve  as  a  market 
incentive  to  manufacturers  in  striving  to 
design  new  vehicles  with  greater 
rollover  resistance. 

As  explained  above.  NHTSA  has 
previously  decided  that  it  will  not  set  a 
vehicle  rollover  standard  at  a  level  that 
would  effectively  force  nearly  all  light 
trucks  to  be  redesigned  to  be  more  like 
passenger  cars  (in  the  1987  denial  of  the 
Wirth  petition,  52  FR  49033).  NHTSA 
has  also  previously  decided  that  we  will 
not  set  a  vehicle  rollover  standard  at  a 
level  that  would  effectively  force  a 
redesign  of  some  vehicle  types  like 
small  pickups  and  small  sport  utility 
vehicles  (in  the  1994  termination  of 
rulemaking  to  establish  a  minimum 
vehicle  standard  for  rollover  resistance 
based  on  TTA  or  CSV,  59  FR  33254). 
Even  though  we  camnot  justify 
prohibiting  the  manufacture  and  sale  of 
these  vehicles,  we  are  now  proposing  to 
provide  the  public  with  accurate  and 
meaningful  information  about  the 
rollover  resistance  of  these  vehicles  and 
allowing  the  public  to  make  fully 
informed  choices  when  selecting  a  new 
vehicle. 

Some  have  previously  argued  that 
NHTSA  cannot  and  should  not  provide 
consumer  information  about  the  relative 
performance  of  vehicles  until  the  agency 
has  first  established  a  minimum 
performance  standard  for  performance 
in  that  area.  The  implicit  underpinning 
of  this  argument  is  that  the  American 
public  deserves  the  protection  of  a 
minimum  performance  standard  if 
NHTSA  can  show  that  performance  in 
an  area  is  sufficiently  related  to  on-road 
safety  performance.  Only  after  the 
agency  has  established  a  minimum 
performance  standard,  according  to  this 
argument,  can  NHTSA  supplement  the 
standard  with  consumer  information  if 
additional  measures  are  needed. 

Whatever  the  merits  of  this  position 
generally,  NHTSA  does  not  find  this 
argument  persuasive  in  the  context  of 
light  vehicle  rollover.  Following  this 


position,  NHTSA  must  devote  time  and 
resources  to  establish  a  minimum 
standard  for  SSF.  Given  the  agency's 
previous  conclusions  about  standards 
that  eliminate  classes  of  light  trucks,  the 
standard  would  likely  be  set  at  a  level 
that  would  not  effectively  eliminate 
recognized  vehicle  types.  Thus  it  would 
have  to  be  set  at  a  level  that  small 
pickups  and  small  SUVs  could  meet. 
Such  a  standard  would  have  extremely 
small  benefits.  After  the  rulemaking  for 
this  minimal-benefit  standard  was 
complete,  NHTSA  could  then  try  to 
develop  a  meaningful  consumer 
information  program  along  the  lines  laid 
out  in  this  request  for  comments.  The 
effect  of  the  minimal-benefit  rulemaking 
appears  to  be  primarily  to  delay  giving 
the  American  public  meaningful 
rollover  information.  However, 
commenters  who  advocate  this 
approach  are  invited  to  clarify  why  they 
believe  such  an  approach  is  appropriate 
in  the  context  of  rollover  and  how  this 
approach  would  serve  the  safety 
interests  of  the  American  people. 
NHTSA  agrees  that  it  has  a  high 
burden  when  it  proposes  to  establish  a 
program  for  relative  consumer 
information  in  an  area  where  the  agency 
has  not  established  a  minimum  safety 
standard.  In  the  case  of  light  vehicle 
rollover,  however,  we  believe  there  is  a 
compelling  case  to  provide  SSF  as 
consumer  information.  The  physics  of 
SSF  and  its  causal  relationship  to 
rollover  are  indisputable.  SSF  is  not  an 
untried  approach  that  NHTSA  has  just 
discovered  in  some  research.  Instead, 
the  formula  for  calculating  SSF  is  well- 
known  and  widely-accepted.  Each  of  the 
manufacturers  with  which  NHTSA  has 
discussed  light  vehicle  rollover  said  that 
they  know  the  SSF  for  each  of  the 
vehicles  they  manufacture.  The 
correlation  of  SSF  to  rollovers  per  single 
vehicle  crash  is  remarkably  robust  in  an 
area  as  complex  as  rollover,  as  detailed 
in  the  Appendix  to  this  notice.  When 
the  science  suggests  a  causal 
relationship  between  a  vehicle  metric 
and  a  safety  problem,  real  world  data 
confirm  that  relationship,  the  metric 
that  will  be  provided  as  consumer 
information  is  already  in  general  use  by 
the  industry,  and  can  be  repeatably 
measured  at  different  facilities,  we 
believe  that  information  ought  to  be 
shared  with  the  American  people  to 
allow  them  to  make  informed  purchase 
decisions  regardless  of  whether  the 
vehicle  metric  is  also  part  of  a  minimum 
safety  standard.  Again,  public  comment 
is  requested  on  this  position. 


VII.  Consumer  Information 
Presentation 

A.  How  Consumers  Want  To  See 
Information  Displayed 

Eighty  percent  of  respondents  to  a 
1997  NHTSA  survey  felt  that 
comparative  safety  ratings  of  motor 
vehicles  should  be  available  to  the 
public.  Therefore,  we  assume  that 
consumers  would  be  interested  in 
comparative  rollover  information.  In 
April  1999.  we  conducted  a  series  of  six 
focus  groups  to  examine  ways  of 
presenting  comparative  rollover 
information.  Two  focus  groups  were 
conducted  in  each  of  three  locations: 
Dallas,  Texas:  Overland  Park,  Kansas  (a 
suburb  of  Kansas  City):  and  Richmond, 
Virginia. 

Our  study  found  that: 

•  Participants  underestimated  the 
size  of  the  rollover  problem  and  were 
surprised  when  informed  of  the  actual 
size. 

•  Participants  enthusiastically 
supported  the  idea  of  having  rollover 
information  available  in  both  point-of- 
purchase  (label)  and  brochure  formats. 

•  Among  the  options  presented, 
participants  were  most  comfortable  with 
ratings  based  on  stars. 

•  Participants  also  agreed  that  a 
graphic  showing  a  tilted  car  would  be 
the  clearest  in  conveying  the  message  of 
rollover  and  would  have  the  most 
impact  on  purchasers. 

We  have  placed  the  complete  focus 
group  report  in  the  docket  for  interested 
parties.  While  the  focus  group  results 
support  use  of  either  stars  or  a  tilting 
vehicle  graphic  to  represent  the  ratings, 
NHTSA  is  considering  the  use  of  stars. 
Stars  are  already  used  for  the  front  and 
side  NCAP  ratings,  and  thus  use  of  stars 
for  rollover  would  be  consistent. 

B.  Converting  SSF  Measurements  to  Star 
Ratings 

Since  the  consumer  focus  groups 
recommended  a  simple  representation 
of  comparative  risk  using  stars,  we  have 
devised  a  procedure  to  rank  vehicles  for 
rollover  risk  and  assign  stars  based  on 
the  statistical  study  described  in  the 
Appendix,  which  estimated  the 
relationship  between  the  SSF  of  a 
vehicle  and  the  incidence  of  rollover  in 
single-vehicle  crashes  (82  percent  of 
rollover  crashes  are  single-vehicle 
crashes). 

To  repeat,  any  vehicle  can  be  made  to 
roll  over  if  it  strikes  an  effective  tripping 
mechanism  at  a  great  enough  lateral 
speed.  The  combinations  of  conditions 
in  real-world  single-vehicle  crashes  are 
limitless.  Some  conditions  are  so  severe 
that  any  vehicle  would  roll,  and  others 
would  not  trip  even  the  least  stable 


vehicle.  Nevertheless,  when  a  statistical 
sample  of  real- world  crashes  is  taken,  it 
is  clear  that  vehicles  with  a  low  SSF  roll 
over  more  frequently  than  those  with  a 
high  SSF  despite  the  unique 
circumstances  of  individual  crashes. 
The  observed  rollover  rate  for  a 
particular  make/model  in  the  statistical 
study  was  not  included  unless  it  was 
based  on  at  least  25  single-vehicle 
crashes  in  a  particular  state,  and  it 
received  less  weighting  unless  it  was 
based  on  at  least  250  single-vehicles 
crashes  in  that  state.  Likewise,  the 
adjustment  of  individual  vehicle 
rollover  rates  to  a  common  demographic 
base  in  estimating  the  risk  relationship 
with  SSF  was  a  step  to  reduce  the 
influence  of  the  variety  of  conditions  in 
single-vehicle  crashes. 

The  result  of  the  study  was  an 
equation  relating  the  SSF  to  the 
estimated  number  of  rollovers  per 
single-vehicle  crash,  after  accounting  for 
differences  in  driver,  road  and 
environmental  factors.  This  estimate  of 
rollovers  per  single-vehicle  crash 
represents  the  risk  of  rollover  given  a 
single-vehicle  crash: 

Estimated  rollo\ers  per  single-vehit le  crash  = 
13.25  *e(    "'"  *'>") 
The  computation  of  SSF  at 
meaningful  increments  of  estimated 
rollover  risk,  using  this  equation,  offers 
a  basis  for  a  star  rating.  The  risk  of 
rollover  indicated  by  the  star  rating 
pertains  to  the  likelihood  of  rollover  in 
the  event  of  a  single  vehicle  crash  of 
sufficient  severity  to  cause  a  police 
report.  It  broadly  estimates  the  risk,  per 
event,  of  a  single  vehicle  crash 
becoming  a  rollover:  it  is  not  a  measure 
of  the  risk  of  rollover  over  the  life  of  the 
vehicle.  We  are  defining  the  rating 
intervals  as  follows: 

ONE  STAR  (•):  Risk  of  Rollover  40 
percent  or  greater  is  associated  with  SSF 
1.04  or  less. 

TWO  STARS  (••):  Risk  of  Rollover 
greater  than  30  percent  but  less  than  40 
percent  is  associated  with  SSF  1.05  to 
1.12. 

THREE  STARS  (•••):  Risk  of 
Rollover  greater  than  20  percent  but  less 
than  30  percent  is  associated  with  SSF 
1.13  to  1.24. 

FOUR  STARS  (••••):  Risk  of 
Rollover  greater  than  10  percent  but  less 
than  20  percent  is  associated  with  SSF 
1.25  to  1.44. 

FIVE  STARS  (•••••):  Risk  of 
Rollover  less  than  10  percent  is 
associated  with  SSF  1.45  or  more. 

The  relationship  between  SSF  and 
rollovers  per  single  vehicle  crash  which 
is  reflected  in  the  star  ratings  above  was 
derived  by  the  statistical  method 
described  in  the  Appendix  to  best 
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estimate  the  national  trend  between 
rollover  risk  and  S.SF.  The  relationship 
appears  to  be  constant  over  the  four 
years  of  .state  crash  data  anaivzed.  but 
the  agency  intends  to  continue  to 
monitor  it  as  newer  crash  data  becomes 
available.  .Should  changes  in  road 
conditions,  demographics,  or  vehicles 
alter  the  relationship,  the  levels  of  risk 
associated  with  the  star  ratings  would 
be  adjusted. 

The  rollover  ratings  should  be 
distinguished  from  the  frontal  and  side 
crash  star  ratings.  The  present  star 
ratings  are  measures  of  the 
crashworthiness  of  the  body  structure 
and  restraint  systems  of  a  vehicle  in  the 
event  of  a  frontal  or  side  crash.  The 
rollover  risk  rating  does  not  pertain  to 
the  crashworthiness  of  the  vehicle  in  a 
rollover  crash.  Instead,  it  estimates  the 
likelihood  that  a  rollover  will  occur  in 
the  event  of  a  single  vehicle  c:rash.  The 
majority  of  rollovers  occur  in  single 
vehicle  run-off-the-road  crashes,  and  the 
majority  of  deaths  in  rollover  crashes 
are  the  result  of  ejec:tion  from  the 
vehicle.  The  frontal  and  side  crash 
ratings  are  direct  estimates  of  the 
probability  of  serious  injury  in  those 
types  of  crashes.  The  rollover  star  rating 
will  estimate  the  probability  of  a  single 
vehicle  crash  becoming  a  rollover,  but 
the  probability  of  a  serious  or  fatal 
in|ur\'  in  a  rollover  depends  heavily  cm 
the  occupant's  decision  to  protect 
himself  or  herself  against  ejection 
through  the  use  of  .seat  belts. 

Like  frontal  and  side  NCAP  ratings, 
the  rollover  rating  is  concerned  with 
vehicle  attributes  that  affect  the 
outcome  of  a  crash.  None  of  the  ratings 
attempt  to  describe  the  probability  of  a 
vehicle's  involvement  in  crashes  in  the 
first  place.  It  can  be  argued  that  vehicles 
with  anti-lock  brakes  are  less  likely  to 
have  frontal  crashes,  but  that  possibility 
does  not  alter  the  frontal 
crashworthiness  star  rating  Likewise,  if 
may  be  argued  that  short  wheelbase 
vehicles  are  more  likely  to  be  involved 
in  single  vehicle  run-off-the-road 
crashes,  hut  that  possibility  would  not 
alter  the  star  rating  of  the  probability  of 
a  rollover  given  the  event  of  a  single 
vehicle  crash.  Stability  control  and 
other  advanced  vehicle  systems  are 
being  developed  to  reduce  the  instances 
of  loss  of  control  which  can  cause  run- 
off-the-road  crashes  However,  such 
advanced  systems  would  not  affect  the 
probability  of  rollover  in  those  single 
vehicle  run-off-the-road  crashes  still 
occurring  even  with  those  systems,  and 
would  not  affect  the  rollover  star  rating 
given  a  vehicle  While  the  effectiveness 
of  stability  ccjntrol  technology  in  crash 
reduction  is  presently  unproven,  its 
potential  is  of  great  interest.  If  stability 


control  technologies  are  proven  to  have 
a  significant  effect  on  the  exposure  of 
vehicles  to  off-road  crashes,  we  would 
consider  adding  information  about  the 
equipment  to  the  presentation  of  the 
rollover  information,  (iommenters  are 
invited  to  share  any  data  they  may  have 
on  the  effe<:tiveness  of  these  stability 
control  technologies  in  preventing 
single  vehicle  crashes. 

Of  course,  as  in  all  NCAP  information 
the  numerical  measurements  as  well  as 
the  star  interpretation  of  risk  would  be 
available  to  consumers.  The  NAS  study 
recommended  that  NHTSA  provide 
consumer  information  in  a  hierarchy  of 
detail,  so  consumers  can  find 
information  at  the  level  they  are 
comfortable  with.  In  addition,  various 
focus  groups  have  suggested  that 
making  the  more  detailed  information 
available  increases  consumer 
confidence  in  the  ratings,  even  if  the 
consumer  does  not  actually  use  the 
information. 

VIII.  Rollover  Information 
Dissemination  Through  NCAP 

A    Why  NCAP  Rat  her  Than  Vehicle 
Labeling'' 

In  the  1994  NPRM  the  agency 
proposed  a  consumer  information 
regulation  for  rollover.  The  proposal 
called  for  each  new  vehicle  to  be  labeled 
with  information  about  its  rollover 
resistance  and  information  about  the 
range  of  rollover  resistance  for  cars  and 
light  trucks.  This  regulation  would  have 
mandated  participation  of  the  vehicle 
manufacturers.  "The  testing  and  labeling 
would  have  been  done  by  the 
manufacturers,  and  associated  costs 
borne  by  them.  Manufacturers  would 
have  been  required  to  report  a  rollover 
resistance  metric  (TTA  and  CSV  were 
discussed  in  the  proposal)  for  each 
make/model  to  NHTSA  by  [anuary  1  of 
each  year  Manufacturers  would  decide 
how  to  group  vehicle  models  for 
reporting.  NHTSA  would  mandate  a 
specific  test  procedure  and  accuracy 
tolerance  for  reported  data,  to  prevent 
either  over-  or  understatement  of  the 
rollover  metric.  NHTSA  would  then 
receive  and  process  the  information 
reported  by  the  manufacturers  to 
provide  the  manufacturers  with  the 
ranges  of  metrics  for  cars  and  for  light 
trucks  by  April  1.-" 

By  September  1  each  year  all  new 
vehicles  would  have  been  required  to 
have  a  window  sticker  showing  this 


-'"  I  ivlMr  this  pr(ipos«l  the  Hrliial  mpasiirempnl, 
not  n  st<ir  rHiikiiiK.  WDuld  ha\f  tw.-n  rpporteil  on  itip 
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iif  available  i  hnii  es 


rollover  information.  Again,  the  format, 
location,  and  language  of  the  label 
would  have  been  set  forth  by  regulation. 
The  regulation  would  also  have  required 
specific  information  about  rollover  to 
appear  in  each  vehicle  owner's  manual. 

The  agency  estimated,  in  1994.  that 
the  costs  to  manufacturers  associated 
with  this  mandator)'  program  would  be 
between  3.93  and  6.35  million  dollars, 
depending  on  which  specific  vehicle 
metric  was  required.  These  costs  would 
come  from  generating  the  metric  for  the 
labels,  printing  the  labels  and  affixing 
the  labels  to  the  vehicles. 

The  advantage  of  a  vehicle  labeling 
requirement  is  that  the  information  is 
provided  to  all  consumers  without  the 
need  to  ask  for  it.  This  advantage  was 
reflected  in  the  focus  group  study. 
However,  the  labeling  of  vehicles  with 
one  safety  attribute  to  the  exclusion  of 
others  may  be  misleading.  Also,  using  a 
label  listing  a  single-vehicle  safety 
attribute  would  be  contrary  to  the 
principles  of  the  NAS  study  on 
consumer  information  that  the  agency 
was  directed  to  consider.  That  1996 
study  recommended  the  development  of 
an  overall  measure  of  vehicle  safety 
Until  that  goal  can  be  met,  the 
presentation  of  our  proposed  measure  of 
rollover  risk,  in  the  context  of  our 
established  measures  of  frontal  and  side 
impact  crashworthiness  in  NCAP. 
would,  in  our  opinion,  go  a  long  way 
toward  addressing  NAS's  concern  for 
presenting  overall  vehicle  safety.  It  also 
provides  some  practical  advantages: 

•  Implementation  would  be  faster. 
The  program  would  be  able  to  start 
almost  immediately,  so  consumers 
would  have  the  information  sooner. 

•  NHTSA  retains  control  of  vehicle 
measurement  so  the  consumer  will 
know  exactly  which  vehicle  model/ 
equipment  combination  was  tested. 

•  It  takes  advantage  of  the  existing 
NCAP  organization  within  NHTSA 
equipped  to  perform  vehicle  tests  and 
disseminate  consumer  information  and 
avoids  the  need  for  a  compliance 
function  within  NHTSA  to  collect  and 
process  manufacturers'  test  reports  and 
provide  to  manufacturers  the  vehicle 
ranges  required  on  the  labels. 

While  we  believe  NCAP  is  the  most 
immediate,  inexpensive,  and  efficient 
way  to  get  rollover  information  to  the 
consumer,  we  would  like  to  receive 
comments  from  the  public  on  the  merits 
of  this  type  of  program  as  compared  to 
labeling  individual  vehicles  so  that 
consumers  receive  the  information  at 
the  point  of  sale.  NHTSA.  in  partnership 
with  AAA.  distributes  approximately 
600.000  Buying  a  Safer  Car  brochures 
annually.  Buying  a  Safer  Car  provides 
NCAP  ratings  and  other  safety  feature 


information  for  new  models.  In 
addition,  NHTSA  gets  approximately 
22.000  visitors  per  week  (or 
approximately  a  million  visitors  a  year) 
to  the  web  site  location  for  the  NCAP 
ratings. 

B.  Addition  of  Rollover  Stability  Stars  to 
NCAP 

The  agency  has  tentatively  decided  to 
go  forward  with  a  pilot  consumer 
information  program  on  vehicle  rollover 
resistance,  using  the  SSF  as  a  basis  for 
the  rating  system.  This  program  would 
be  part  of  NCAP.  which  ciu-rently  gives 
consumers  information  on  frontal  and 
side-impact  crashworthiness.  We  hope 
to  have  the  pilot  rollover  information 
program  ready  for  the  2001  model  year. 

The  rollover  information  program 
would  operate  very  much  as  the  current 
NCAP  does  today.  New  models  would 
be  selected  for  testing  before  the 
beginning  of  the  model  yecu.  Selection 
would  be  based  primarily  on  production 
levels  predicted  by  the  manufactiu-ers 
and  submitted  to  the  agency 
confidentially.  Consideration  would 
also  be  given  to  vehicles  scheduled  for 
major  changes,  or  new  models  with 
specific  features  that  may  affect  their 
SSFs.  The  vehicles  chosen  for  NCAP 
testing  would  be  procured  and 
measured  by  NHTSA  as  the  vehicles 
become  available.  Vehicles  would  be 
procured  with  popular  equipment, 
typical  of  a  rental  fleet,  and  the 
equipment  with  possible  influence  on 
SSF  would  be  included  in  the  vehicle 
description.  Two  wheel  drive  and  four 
wheel  drive  versions  of  a  vehicle  would 
be  treated  as  separate  models  because  a 
four  wheel  drive  option  can  have  a 
significant  effect  on  SSF.  As  provided 
for  in  the  present  NCAP,  manufacturers 
can,  at  their  option,  pay  for  tests  of 
vehicles,  models  or  configurations  not 
included  in  NHTSA's  test  plan  if  they 
wish  to  inform  consumers  through  the 
program.  (Vehicle  purchase  and  testing 
is  done  by  a  NHTSA-approved  testing 
laboratory.)  The  SSF  would  be 
converted^to  a  "star"  rating  according  to 
the  curve  presented  earlier.  The  rollover 
"star"  information  would  be  published 
by  NHTSA  and  placed  on  the  agency's 
web  site.  The  brochures  and  the  web 
site  presentation  would  explain  the 
basis  of  the  ratings,  make  available  the 
SSF  measurements,  and  discuss  the 
magnitude  of  rollover  harm  prevention 
provided  by  safety  belt  use. 

As  part  of  the  presentation  on  rollover 
in  NHTSA  brochures  and  on  our  web 
site,  we  will  include  explanatory 
language  for  consumers.  The  following 
two  paragraphs  are  illustrative  of  the 
information  that  would  be  presented: 


Rollover  is  a  vers'  complex  event,  heavily 
influenced  by  driver  and  road  characteristics 
a.s  well  as  the  design  of  the  vehicle.  Most 
rollovers  occur  when  a  single  vehicle  runs  off 
the  road  and  is  tripped  by  a  ditch,  soft  soil, 
a  curb  or  other  object.  The  speed  at  which 
the  vehicle  leaves  the  roadway  is  always 
important  to  the  risk  of  rollover.  The  NC^P 
rating  is  based  on  Static  Stability  Factor, 
essentially  a  measure  of  how  "top  heavy"  a 
vehicle  is.  Static  Stability  Factor  can  be  used 
to  predict  the  risk  of  rollover  in  the  real 
world.  In  fact,  a  statistical  study  of  185.000 
single  vehicle  crashes  in  six  states  involving 
TOO  popular  vehicle  models  confirmed  Static 
Stability  Factor's  relationship  to  the  actual 
occurrence  of  rollover  crashes.  Vehicles  with 
greater  Static  Stability  Factors  are  less  "top 
heavy"  and  are  awarded  more  stars  in 
proportion  to  their  reduced  risk  of  rollover  in 
the  event  of  a  single-vehicle  crash. 

Regardless  of  vehicle  choice,  the  consumer 
and  his  or  her  passengers  can  reduce  their 
risk  of  being  killed  in  a  rollover  crash 
dramatically  by  simply  using  their  seat  belts. 
Seat  belt  use  has  an  even  greater  effect  on 
reducing  the  deadliness  of  rollover  crashes 
than  on  other  crashes  because  so  many 
victims  of  rollover  crashes  die  as  a  result  of 
being  partially  or  fully  thrown  from  the 
vehicle.  NHTSA  estimates  that  belted 
occupants  are  about  75%  less  likely  to  be 
killed  in  a  rollover  crash  than  unbelted 
occupants. 

IX,  Rulemaking  Analyses  and  Notices 

Executive  Order  12866 

This  request  for  comment  was  not 
reviewed  imder  Executive  Order  12866 
(Regulatory  Planning  and  Review). 
NHTSA  has  analyzed  the  impact  of  this 
request  for  comment  and  determined 
that  it  is  not  a  "significant  regulatory- 
action"  within  the  meaning  of  Executive 
Order  12866.  The  agency  anticipates 
that  providing  information  on  rollover 
risk  under  NHTSA's  New  Car 
Assessment  Program  'would  impose  no 
regulatory  costs  on  the  industry. 

X.  Submission  of  Comments 

A.  How  Can  I  Influence  NHTSA  s 
Thinking  on  This  Document? 

In  developing  this  document,  we  tried 
to  address  the  concerns  of  all  our 
stakeholders.  Your  conunents  will  help 
us  improve  this  notice.  We  invite  you  to 
provide  different  views  on  options  we 
propose,  new  approaches  we  have  not 
considered,  new  data,  how  this 
document  may  affect  you,  or  other 
relevant  information.  We  welcome  your 
views  on  all  aspects  of  this  document, 
but  request  conunents  on  specific  issues 
throughout  this  document.  We  grouped 
these  specific  requests  near  the  end  of 
the  sections  in  which  we  discuss  the 
relevant  issues.  Your  comments  will  be 
most  effective  if  you  follow  the 
suggestions  below: 


•  Explain  vour  views  and  reasoning 
as  clearly  as  possible. 

•  Provide  solid  technical  and  cost 
data  to  support  your  views. 

•  If  you  estimate  potential  costs, 
explain  how  you  arrived  at  the  estimate. 

•  Tell  us  which  parts  of  this 
document  you  support,  as  well  as  those 
with  which  you  disagree. 

•  Provide  specific  examples  to 
illustrate  your  concerns. 

•  Offer  specific  alternatives. 

•  Refer  your  comments  to  specific 
sections  of  this  document,  such  as  the 
units  or  page  numbers  of  the  preamble, 
or  the  regulatory  sections. 

•  Be  sure  to  include  the  name.  date, 
and  docket  number  with  your 
conunents. 

B.  How  Do  I  Prepare  and  Submit 
Comments? 

Your  comments  must  be  written  and 
in  English.  To  ensure  that  your 
comments  are  correctly  filed  in  the 
Docket,  please  include  the  docket 
number  of  this  document  in  your 
comments. 

Your  comments  must  not  be  more 
than  15  pages  long.  (49  CFR  553.21).  We 
established  this  limit  to  encourage  you 
to  write  yoiu'  primary'  comments  in  a 
concise  fashion.  However,  you  may 
attach  necessary  additional  documents 
to  your  comments.  There  is  no  limit  on 
the  length  of  the  attachments 

Please  submit  two  copies  of  your 
comments,  including  the  attachments, 
to  Docket  Management  at  the  address 
given  above  under  ADDRESSES. 

Comments  may  also  be  submitted  to 
the  docket  electronically  by  logging  onto 
the  Dockets  Management  System 
website  at  http://dms.dot.goy.  Chck  on 
"Help  &  Information"  or  'Help/Info"  to 
obtain  instructions  for  filing  the 
document  electronically. 

C.  How  Can  I  Be  Sure  That  My 
Comments  Were  Received? 

If  you  wish  Docket  Management  to 
notify  you  upon  its  receipt  of  your 
comments,  enclose  a  self-addressed, 
stamped  postcard  in  the  envelope 
containing  your  comments.  Upon 
receiving  your  comments.  Docket 
Management  will  return  the  postcard  by 
mail. 

D.  How  Do  I  Submit  Confidential 
Business  Information? 

If  you  wish  to  submit  any  information 
under  a  claim  of  confidentiality,  you 
should  submit  three  copies  of  your 
complete  submission,  including  the 
information  you  claim  to  be  confidential 
business  information,  to  the  Chief 
Counsel.  NHTSA.  at  the  address  given 
above  under  FOR  FURTHER  INFORMATION 
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CONTACT.  In  addition,  vdu  should 
submit  two  copit's.  from  which  vou 
have  dj'li'tfd  the  claimed  confidcnti.d 
busiiifss  information,  to  Docket 
Management  at  the  addres.s  given  above 
under  ADDRESSES  When  vnu  send  a 
comment  containing  information 
claimed  to  be  confidential  busines.s 
information,  you  should  include  a  cover 
letter  setting  forth  the  information 
specified  in  our  confidential  business 
information  regulation  (49  CVR  Part 
,S12.) 

E  Will  the  Ai^fnvv  Consider  Late 
Comments}' 

We  will  con.sider  all  comments  that 
Docket  Management  receives  before  the 
close  (jf  business  on  the  comment 
closing  date  indi(  ated  above  under 
DATES.  To  the  extent  possible,  we  will 
also  consider  comments  that  Docket 
Management  receives  after  that  date.  If 
Docket  Management  receives  a  comment 
too  late  for  us  to  consider  it  in 
developing  a  final  rule  (assuming  that 
one  is  issued),  we  will  consider  that 
comment  as  an  informal  suggestion  for 
future  rulemaking  action. 

F.  How  (Jan  I  Head  the  Comments 
Submitted  t)y  Other  Peaph':' 

You  may  read  the  comments  received 
by  Docket  Management  at  the  address 
given  above  under  ADDRESSES  The 
hours  of  the  Docket  are  indic:ated  above 
in  the  same  location. 

You  may  also  see  the  comments  on 
the  Internet.  To  read  the  c(miments  on 
the  Internet,  take  the  following  steps: 

(1)  Go  to  the  Docket  Management 
System  (DMS)  Web  pagt;  of  the 
Department  of  Transportation  (http:// 
dms.dot.gov/). 

(2)  On  that  page,  click  on  "search." 

(3)  On  the  next  page  Ihttp  // 

dms  dot^^ov/search/l.  type  in  the  four- 
digit  docket  number  shown  at  the 
beginning  of  this  document.  Example:  If 
the  docket  number  were  "NHTSA- 
1998-12;H,  ■  you  would  type  "1234." 
After  typing  the  dr)cket  number,  click  on 
"search." 

(4)  (Jn  the  next  page,  which  contains 
docket  summarv  information  for  the 
docket  you  selected,  click  on  the  desired 
comments.  You  may  download  the 
comments  Although  the  comments  are 
imaged  documents,  instead  of  word 
processing  documents,  the  'pdT' 
versions  of  the  documents  are  word 
searchable. 

Please  note  that  even  after  the 
comment  closing  date,  we  will  continue 
to  file  relevant  information  in  the 
Docket  as  it  becomes  available.  Further, 
some  people  may  submit  late  comments. 
Accordingly,  we  recommend  that  you 


penodicallv  (  bf(  k  tlic  Docket  for  new 
material. 

G.  Plain  Language 

Executive  Order  12866  and  the 
President's  memorandum  of  [une  1. 
1998.  require  each  agencv  to  write  all 
rules  in  plain  language.  Application  of 
the  principles  of  plain  language 
includes  consideration  of  the  following 
questions: 

•  Have  we  organized  the  material  to 
suit  the  publics  needs? 

•  Are  the  requirements  in  the  rule 
clearly  stated? 

•  Does  the  rule  contain  technical 
language  or  jargon  that  is  not  clear? 

•  Would  a  different  format  (grouping 
and  order  of  sections,  use  of  headings, 
paragraphing)  make  the  rule  easier  to 
understand? 

•  Would  more  (but  shorter)  sections 
be  better? 

•  C^ould  we  improve  clarity  by  adding 
tables,  lists,  or  diagrams? 

•  What  else  could  we  do  to  make  the 
rule  easier  to  understand' 

If  you  have  any  responses  to  these 
questions,  please  include  them  in  your 
comments  on  this  document. 

IssiiHfj  on:  .Md\  24.  2000. 

Stephen  R.  Kraizke. 

Assoi  lutf  Administruliir  lur  Siifrtv 
Prrformonrp  Slundards 

Appendix:  Association  Between  SSF 
and  Rollover  Risk  Estimated  From 
Crash  Data 

A   /'ur/josc  III  ttir  Analysis 

Oiii  iuirp(jsf  is  Id  (tfS(  rihe  the  relali()nshi|i 
liclw.'fti  thf  .StdlK  .SiHbiliiy  K<i(  tor  (S.SK)  and 
the  risk  of  rollover  in  single-vehicle  crashes 
given  the  Hvenige  mix  of  run d  use 
(:hard(  teristics  HHtionwide.  We  know  that 
environmental,  road,  and  driver  fai  tors  affect 
rono\er  risk,  nnd  we  suspec  I  th.it  vehii  les 
with  low  .S.SKs  may  tend  to  be  used 
difterentlv  than  vi-hiries  with  high  SSFs. 
(.Another  w.iv  to  describe  this  is  to  sav  that 
.S.SK  m<n  be  i  onfounded  with  road  use 
(  hariK  leristii  s.)  For  example,  some  vehicles 
with  d  low  ,SSF  md\  tend  to  be  used  on 
1  urved  roads  or  b\  voung  drivers,  and  these 
Midv  be  ( (Miditions  tlidt  ini  rease  rollover  risk 
riieretore.  our  description  of  the  dssocialion 
belwi-en  thi'  S.SK  diid  rollii\er  risk  will  be  no 
belter  than  our  dbilit\  to  remo\  e  the 
I  onfounding  effects  of  differeni  es  in  road 

Use 

/'  Data  Availabilitv 

In  I  ompare  Ihe  performance  of  diffiTent 
veliK  le  models,  we  net-d  a  large  number  ol 
single-vehicle  crashes.  The  National 
.Xutomotive  .Sampling  Svstem  (N.ASS) 
provides  good  data,  but  N.ASS  is  limited  to 
towawav  <  rashes  and  includes  loo  few  cases 
tor  this  tvpe  of  analvsis    The  Katality 
.Analvsis  Reporting  Svstem  IK.AKS)  ini  hides 
a  large  number  of  cases,  but  the  restriction  to 
fatal  I  rashes  limits  its  use  for  (  ompariscms  of 


n>ll()\fr  propensitv  The  (;enerdl  Ksliinates 
Svstem  (C.KS)  inc  hides  a  large  numbi'r  of 
I  ases  ot  all  i  rash  severities,  and  these  data 
will  be  valuable  when  used  in  (  onjiini  lion 
with  the  larger  \olume  of  cases  avail, ible  in 
the  stale  (  rash  hies. 

The  ageiu  v  roulineh  obtains  (rash  files 
Ironi  seventeen  states  as  part  of  its  Slate  Data 
System  (SDS)  We  questioned  whether  a 
'>ingle  state  could  represent  the  national 
experienc  e  (given  state-to-slate  differeiu  es  in 
road  use  and  reporting  pra(  ti(  es),  so  we 
dec  ided  to  use  as  manv  states  as  possible. 
This  allowed  us  to  c  ompare  the  results 
dMiong  states  and  to  c  ombine  the  results  to 
[iroduce  our  best  national  estimate  of  the 
relationship  between  the  SSK  and  rollover 
risk   Partif  ipants  in  the  SDS  int  lude  nine 
slates  that  have  the  Vehic  le  Identihcalion 
Number  (VIN)  on  their  crash  files;  we  will 
(  all  them  the   ■VIN  stales"  here.  We  need  the 
VIN  to  (  ompletely  and  a(:c:uratel\  describe 
the  \ehii  le,  and  this  is  an  (essential  part  of 
our  analvsis   We  eliminated  three  VIN  states: 
Illinois  (because  we  havt(  not  yet  oblaint^d  the 
I'lflb  and  1997  data  from  this  stale)  and  .New 
Mexico  and  Ohio  [bec:ause  we  know  that  a 
rollover  is  rec  orded  in  these  slates  onlv  if  the 
polic  e  identify  il  as  the  first  harmhil  e\ent  in 
the  c  rash)   The  1994-1997  calendar  year  files 
for  Ihe  cjther  six  Vl.N  states  in  the  SDS 
(Florida.  Marvland.  Missouri,  North  (".aroluia. 
Pennsylvania,  and  I'tah)  are  the  basis  of  our 
analysis.  We  used  (;tS  to  verify  and  calibrate 
Ihe  results  obtained  from  Ihe  six  state  files, 
but  these  six  states  include  26  times  as  many 
cases  as  (JES  alone 

C.  Determination  o/  ihr  SSF 

The  main  c:riterion  for  selecting  the 
vehic  les  used  in  this  analvsis  was  the 
availabilitv  of  a  rt^asonable  estimate  of  the 
S.SK.  and  our  goal  was  to  inc  lude  as  manv 
\ehu  le  models  as  possible   We  started  with 
an  existing  c  cim[)ilation  of  all  the  SSF 
measurements  made  by  the  agent  v  through 
1998,  but  limited  Ihe  studv  vehicles  lo  model 
vears  1988  and  later.  We  added 
measurements  provided  bv  the  (ieneral 
Molars  Corpcjration  ((JM)  for  other  vehic  les, 
but  we  limited  these  additions  to  passenger 
cars  and  vans  tjec  aust;  Ihe  GM  data  did  not 
distinguish  t)etween  two-  and  four-wheel 
drive  versicnis  of  pic  ku[)  true  ks  and  sport 
utih.s  vehic  les  We  used  data  from  vehicles 
tested  with  a  single  passenger  when  these 
were  available,  and  from  zero-  or  two- 
passenger  loading  when  one-passenger 
loading  was  not  available  .A  handful  of  SSF 
values  were  imputed,  as  in  Ihe  follbwing 
example:  We  assigned  a  late-generation  four- 
wheel  drive  S-series  Blazer  (model  vears 
199.'i  lo  1998.  for  whic;h  we  had  no  SSK 
measurement)  the  same  SSK  as  the  two-w heel 
drive  version  bec:ause  there  was  no  differenc:e 
in  tfie  SSF  between  the  two-  and  four-wheel 
drive  \ersions  in  the  earlier  generation  of  that 
model  (model  vears  198.'}  to  1994). 

The  result  was  a  list  of  a  hundred  veh'c.le 
models  (vehicle  models  tested  by  the  agency, 
identified  by  GM.  or  imputed  as  dest:ribed 
above)  The  list  includes  the  following 
number  of  vehicle  models  for  each  of  four 
light  vehic  le  types:  ,36  cars.  30  sport  utility 
vehicles,  13  vans,  and  21  pickup  truc;ks.  The 
number  of  vehicle  models  in  the  studv  (a 


hundred)  is  a  nic  e  round  number,  but  Ibis 
was  not  by  design.  Our  goal  was  lo  inc  hide 
as  many  models  as  possible?,  and  one 
hundred  was  the  number  that  was  possible. 

P.  Data  Processmg 

We  identified  vehicles  for  whfch  we  had  a 
SSF  value  (including  corporate  cousins  of  the 
tested  vehicles)  in  the  stale  and  national 
c:rash  files  based  on  the  VIN  and  with  the 
help  of  Ihe  1998  version  of  The  Polk 
Company's  PC  VINA'  sohware.  The  list  of 
vehic  le  models  used  in  Ihe  analvsis  is  shown 
as  Tables  A-1  through  .A-4:  note  that  some 
vehic:le  groups  include  more  than  one  vehic  le 
model  because  the  testcid  vehicles  had 
c  orporale  cousins.  We  restric:led  Ihe  c:rash 
data  to  single-vehicle  events,  whic:h  we 
defined  to  exc  lude  c:rashes  with  another 
motor  vehit:Ie  in  transport  or  with  a 
ncmmotorist  (such  as  a  pedestrian  or 
pedalcyclist),  animal,  or  train.  We  eliminated 
any  \  ehic  le  without  a  driver  and  all  vehic;les 
that  were  parked,  pulling  a  trailer,  designed 
for  certain  special  or  emergency  uses 
(ambulance,  fire,  polic:e,  or  military),  or  on  an 
emergency  run  at  the  time  of  the  c:rash. 

All  the  files  we  used  inc:lude  variables  that 
describe  the  conditions  of  Ihe  road  and 
driver,  and  these  are  useful  for  understanding 
the  risk  of  rollover.  A  detailed  review  of  the 
agenc  ys  GES  and  SDS  documentation 
showed  that  the  following  information  is 
available  for  most  of  the  six  slates  and  for 
GES.  The  name  of  the  variable  created  from 
this  information  is  shown  in  capital  letters, 
in  parentheses: 

(1)  Did  Ihe  vehicle  roll  over?  (ROLL) 

(2)  Was  it  dark  when  the  crash  oc:curred? 
(DARK) 

[:i]  Was  Ihe  weather  inc  lenient?  (STORM) 
(4)  Did  the  crash  oc:c:ur  in  a  rural  areaY 

(RURAL) 

(.t)  Was  the  speed  limit  .tO  mph  or  greater? 

(FAST) 

(6)  Did  the  crash  occur  on  a  grade,  dip,  or 
summit?  (HILL) 

(7)  Did  the  crash  occur  on  a  curve? 
(CURVE) 

(8)  Were  there  potholes  or  other  bad  road 
conditions?  (B.ADROAD) 

(9)  Was  the  road  wet  or  ic  y  or  have  another 
bad  surfac:e  condition''  (BADSURF) 

(10)  Was  the  driver  male?  (MALE) 

(11)  Was  the  driver  under  25  vears  old? 
(YGL'NG) 

(12)  Was  the  driver  uninsured? 
(NOINSURE) 

(13)  Was  drinking  or  illegal  drug  use  noted 
for  the  driver?  (DRINK) 

(14)  How  manv  occ:upants  were  in  the 
vehicle?  (NUMOCC) 

For  each  state  and  GES.  we  t:alculated  the 
following  summary  statistics  for  each  of  the 
hundred  vehicle  groups  in  the  study: 

(1)  Number  of  single-vehicle  crashes 
during  these  four  years; 

(2)  Number  of  rollovers  per  single-vehicle 
c:rash; 

(3)  Involvement  of  the  following  per  single- 
vehicle  crash  (as  available  on  each  file): 
DARK.  STORM.  RURAL.  FAST.  HILL. 
CURVE.  BADROAD.  BADSURF.  MALE. 
YOUNG.  NOINSURE,  and  DRINK;  and 

(4)  Average  number  of  occupants  per 
vehicle  in  these  crashes. 


We  used  these  sunimary-hnel  data 
(summarized  as  c  ounis  and  a\erages  [)er 
vehicle  group)  as  the  basis  for  our  analvsis. 
Each  summary  rec:ord,  representing  a  vehic:le 
niodel  group,  is  a  data  point  in  our  linear 
regressions. 

£'.  State-h\ -Staff  Data  Analvsia 

For  each  state,  we  limited  the  analvsis  to 
vehic  le  groups  with  at  least  25  single-vehic  le 
crashes.  This  threshold  is  somew  hat 
arbitrary,  but  it  is  the  one  we  used  in  an 
earlier  analysis  of  single-vehic:le  crashes  in 
slate  data.-'  There  are  two  valuable  results: 
(1)  There  is  at  least  one  rollover  for  each 
vehicle  group  included  in  the  model,  and  (2) 
there  is  no  vehicle  group  for  which  every 
single-vehicle  crash  resulted  in  a  rollover. 
That  is,  the  rollo\er  rale  is  greater  than  zero 
and  less  than  one  for  e\  er\  vehicle  group  we 
included  in  the  study.  We  c:ould  have  had  as 
many  as  600  data  paints  (six  slates,  eac:h  w  ith 
up  lo  100  vehicle  groups)  for  this  analysis. 
We  actually  had  (bec:ause  of  the  threshold  for 
inclusion)  481  data  points,  which  represent 
the  experienc:e  of  184,726  single-vehicle 
c:rashes.  A  similar  restric:tion  on  the  GES  data 
file  produced  60  data  points  representing  the 
experienc:e  of  7,022  vehicles.  The  number  of 
\  ehic;le  groups  available  for  our  analvsis  and 
the  total  number  of  single-\  ehicle  crashes 
represented  by  these  groups  are  show  n  in  the 
first  two  data  rows  of  Table  A-5. 

The  number  of  rollovers  per  single-vehicle 
c:rash  varies  by  state  (from  a  low  of  0.127  for 
Mis.souri  to  a  high  of  0.363  for  L'tah).  There 
are  two  major  reasons  for  this  variation:  (1) 
Real  differences  among  the  states  in  road 
conditions,  vehicles,  and  drivers,  and  (2) 
stale-lo-slate  reporting  differences  (and,  in 
partic;ular,  the  c:onventions  for  reporting 
nonrollover.  nontowaway  crashes).  However, 
it  is  encouraging  that  the  average  number  of 
rollovers  per  single-vehicle  c  rash  for  the 
study  vehic:les  was  0.198  for  the  six  states 
c:ombined,  which  is  the  same  as  the 
proportion  estimated  from  GES  for  the  same 
vehic:les  and  time  period. 

We  performed  a  number  of  stepwise  linear 
regressions  (using  forward  variable  selection 
and  a  significance  level  of  0.15  for  entry  and 
removal  from  the  model)  on  the  indiviciual 
stales  as  preparation  for  an  analysis  of  the  six 
states  combined.  In  each  case,  we  modeled 
the  natural  logarithm  of  the  number  of 
rollovers  per  single-vehicle  crash.  LN(ROLL), 
as  a  function  of  a  linear  combination  of  the 
road,  vehicle,  and  driver  variables  available 
in  that  state's  crash  file.  We  chose  this 
transformation  for  three  reasons:  (1)  A  visual 
inspection  of  the  data  suggested  that  this 
form  describes  the  relationship  between 
rollover  risk  and  the  SSF  better  than  a  simple 
linear  fit,  (2)  this  form  was  consistent  with 
our  understanding  of  the  process  (we 
expected  the  biggest  differences  in  Hie 
number  of  roUovers  per  singlfe-vehicle  crash 
to  occur  at  relatively  low  values  of  the  SSF, 
with  diminishing  effects  for  higher  values  of 
the  SSF),  and  (3)  this  transformation  has 
convenient  mathematical  properties.  The 
form  of  the  model  implies  that  arithmetic 


^'  As  described  in  cjur  |uly  1991.  Technical 
•Assessment  Paper:  Relationship  between  Rollover 
and  Vehicle  Factors. 


changes  in  Ihe  SSF  (for  example,  an 
additional  0.01  in  Ihe  value)  are  associated 
w  ith  geometric  c  hanges  in  the  number  nf 
rollovers  per  single-vehicle  crash  (about  :< 
()erc:enl  fewer  rollovers  obser\ed  per  single- 
vehicle  crash  for  any  0.01  increase  in  the 
SSF,  before  ace  ounting  lor  differences  in  rcjad 
use). 

We  ran  stepwise  regression  models  using 
the  option  that  gives  more  weight  to  data 
points  that  are  based  on  more  observations, 
so  vehicle  groups  with  more  crashes  count 
for  more  in  the  analysis.  Eac:h  data  point  was 
weighted  by  the  number  of  single-vehic  le 
crashes  il  represented,  but  the  weighting  was 
capped  at  250.  That  is.  data  points  based  on 
more  than  250  observations  were  weighted 
by  250.  The  weighting  threshold  is  somew  hal 
arbitrary,  but  it  was  c  hosen  because  it  is  10 
times  the  threshold  for  inc  liision  in  the 
analysis.  The  rationale  for  weighting  the  data 
for  the  regression  is  that  dala  points  based  on 
more  obser\ations  are  more  reliable;  the 
rationale  for  c:apping  the  weights  is  that  at 
some  point  there  are  onlv  marginal 
improvements  in  our  estimates,  and  we  w  ant 
estimates  that  fit  well  o\er  the  entire  range 
of  the  data  (that  is.  for  low-SSF  and  for  high- 
SSF~  vehicles). 

Florida  c:an  be  used  to  illustrate  our 
proc:edure  There  are  85  vehic  le  groups 
available  for  our  analy  sis,  which  represent 
the  experiences  of  34,521  vehicles  in  single- 
vehicle  crashes  during  1994-1997.  There 
were  0.208  rollovers  per  single-vehic  le  crash     • 
in  these  data.  A  weighted  linear  regression  of 
LN(ROLL)  as  a  func  lion  of  the  SSF  alone  has 
an  R-squared  of  0.7074.  w  hie  h  means  that  the 
SSF  alone  explains  71  percent  of  the 
variability  in  the  data.  This  suggests  that  the 
SSF  has  great  explanatory  power  for  Ihe 
number  of  rollovers  per  single-vehicle  crash, 
but  we  are  concerneid  that  differences  among 
vehicle  groups  in  the  mix  of  road  use 
characteristics  may  be  c:onfounding  the 
relationship.  Therefore,  we  also  used  more- 
complex  models  that  explic  itly  inc  lude  these 
potentially  confounding  factors. 

.A  weighted  linear  regression  using  a 
stepwise  approac  h  to  include  the  best  of  the 
road  use  variables  alone  (that  is.  without  the 
SSF)  produced  an  equation  with  an  R- 
squared  of  0.5313.  .A  second  weighted  linear 
regression  using  a  stepwise  approach  to 
include  Ihe  best  of  the  road  use  variables 
plus  the  SSF  produced  an  equation  with  an 
R-squared  of  0.9041.  The  variabilitv 
unexplained  by  the  first  model  is: 
1  -  0.5313  =  0.468"  (without  the  SSF), 
and  the  variability  unexplained  bv  the 
second  model  is: 

1   -  0.9041  =  0.0959  (with  the  SSF). 
This  means  that  80  percent  of  the  variability 
in  the  data  remaining  after  the  effects  of  the 
best  of  the  road  use  variables  are  used  is 
eliminated  by  allowing  the  SSF  to  enter  the 
stepwise  proc:edure.  This  is  calculated  as 
(0,4687  -  0.0950)/0.4687  =  0.80. 
We  c;onsider  80  percent  to  be  the  value  of  the 
SSF  in  explaining  the  number  of  rollovers 
per  single-vehicle  crash. 

We  u.sed  the  results  of  the  model  to  adjust 
the  observed  number  of  rollovers  per  single- 
vehicle  crash  to  account  for  differences 
among  vehic:le  groups  in  their  road  u.se 
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chararteristics  in  single-vehicle  crashes.  Fnr 
oach  data  point,  we  ii.setl  thu  resression 
results  (the  i  oeffii.ients  of  the  explanatory 
road  ii.se  variables.  FAST.  CI  IRVK.  MAL.K. 
Y{)IIN(;.  and  DRINK)  and  the  Ivpual  road 
use  (the  observed  averages  of  these  road  use 
characteristics  for  the  study  vehules  as  a 
group)  to  estirnalf  what  LN(R()I.l.)  wouhi 
have  been  if  road  use  for  that  vehicle  group 
had  been  the  typical  road  use  for  all  the 
vehicles  in  the  Florida  study  The  approai  h 
is  similar  to  that  described  in  our  lulv  1^91 
Technical  Assessment  Paper.  The  average 
adjusted  number  of  rollovers  per  singltv 
vehicle  crash  for  all  the  study  vehicles  in 
Florida  is.  by  design.  t).;j08  (that  is.  the  same 
as  the  number  estimated  from  the  unadjusted 
data).  The  line  through  the  adjusted  data  is 
described  by- 

LN(ROLL)  =  3.1691       3.79;)SxSSF 
Exponentiating  both  sides  of  the  equation 
produces  an  estimate  that  the  number  of 
rollovers  per  single-vehicle  crash  is 
approximated  by  the  curve  described  by: 
ROLL  =  23.79  X  e'     '  '"'•*  ■  "'''^'. 
This  model  form  has  vei7  useful  properties. 
The  equation  can  be  used  to  estimate  the 
number  of  rollovers  per  single-vehicle  crash 
as  a  function  of  SSF  alone,  for  the  average 
mix  of  road  use  characteristics  for  the  study 
vehicles  in  Florida  during  the  years  1994- 
1997.  For  example,  we  i:an  use  the  statistical 
model  to  identify  the  increase  in  the  S.SF  that 
is  a.ssociated  with  an  estimate  of  half  as  many 
rollovers  per  single-vehicle  crash.  Note  thai 
our  model  has  the  same  form  as  that  used  to 
describe  radioactive  decay  as  a  func:tion  of 
time  (with  SSF  used  in  place  of  time  as  the 
independent  variable).  Using  the  terminology 
and  theory  from  the  physical  appli(;ation. 
3.7935  is  the  decay  constant,  and  the  half-life 
of  the  proce.ss  is  estimated  as: 
Half-life  =  LN(2)/(3.793a) 

=  0  18. 
This  means  that  the  increase  in  the  SSF  that 
is  assoc;iated  with  halving  the  number  of 
rollovers  per  single-vehicle  crash  in  Florida 
is  estimated  as  0.18.  For  example,  the 
number  of  rollovers  per  single-vehicle  crash 
under  average  ( onditions  in  Florida  for  the 
study  vehicles  as  a  group  is  estimated  as 

0,40  for  a  SSF  of  1  08 
0.20  for  a  SSF  of  1.2().and 
0.10  for  a  SSF  of  1.44. 

Thus,  rollover  risk  drops  bv  a  half  when  the 
SSF  increases  from  l.OH  to  1  2(>.  and  it  drops 
in  half  again  when  the  SSF  increases  from 
1  2(i  lo  1  44 

F  (Aimparison  tif  ihr  Slatr  lii-sulls 

The  results  for  the  six  individual  states  and 
t;FS  are  shown  in  Table  A-.'>.  The  value  ot 
the  SSF  in  explaining  rollovers  per  singh^ 
vehii  le  crash  (measured  as  the  decrease  in 
unexplained  variabililv  when  SSF  is  allowed 
to  enter  the  stepwise  regression)  for  the  six 
states  ranges  from  ti4  pen  ent  for  I 'tab  lo  80 
percent  for  Florida;  the  v.ilue  esliinated  from 
r.FS  is  ri4  pen  enl.  The  estimaled  in(  rease  in 
the  S.SF  that  is  assoc  iaied  with  halv  ing  the 
number  of  rollovers  per  single-vehic  le  (  rash 
IS  similar  a(  ross  the  six  stales,  ranging  from 
0.18  (Florida  and  Missouri)  lo  0.24 
(Pennsylvania  and  Utah):  the  value  cslimated 
fnimC.KS  is  0  18 


There  are  also  similarities  in  which 
explanatory  variables  were  chosen  by  the 
stepwise  regression  procedure.  The  best 
models  for  the  states  (the  models  that  include 
SSF  and  those  mad  use  variables  that  are 
most  useful  in  explaining  the  number  of 
rollovers  per  single-vehicle  i  rash  in  each 
state)  include  the  following  variables 
DARK:  2  states. 
STORM:  1  state. 
RURAL:  2  states  (not  available  in  2  other 

states). 
FA.ST   5  states, 
HILL:  2  states, 
CURVK:  4  states, 
EJADROAD:  1  state  (not  available  in  2  other 

states), 
BADSL'RF:  1  stale, 
MALE:  6  states, 
YOUNC:  5  states, 
DRINK:  4  states,  and 
NUMOCC:  2  states  (not  available  in  1  other 

state). 
The  similarities  among  the  individual  state 
models  suggests  that  the  six  states  can  be 
c:ombined  to  form  a  best  estimate  of  the 
relationship  between  the  SSF  and  the 
number  of  rollovers  per  single-vehicle  crash 
if  the  differences  among  the  states  in  road  use 
and  crash  reporting  can  be  addressed.  We 
would  not  be  surprised  if  a  multi-state 
stepwise  regression  selected  FAST.  CURVE, 
MALE,  YOUNG,  and  DRINK  as  explanatory' 
variables  because  these  factors  are  important 
in  the  individual  state  analyses.  Note  that 
combining  the  data  from  individual  states  is 
already  done  by  EARS  (a  census  of  traffic 
fatalities  in  all  states)  and  by  GES  (a  survey 
of  police-reported  crashes  in  .sampled  states), 
and  this  combination  is  done  without 
adjustment  for  differences  in  reporting 
practices.  Our  efforts  to  model  the  combined 
data  from  the  six  available  VIN  states  are 
described  below. 

(i  Comhtnvd  Six-Stalf  Data  Analysis 

We  performed  a  weighted  stepwise  linear 
regression  analysis  for  the  six  states 
combined  using  the  481  data  points  that 
represent  at  least  25  single-vehicle  crashes, 
with  the  weighting  capped  at  2.S0.  These  481 
data  points  represent  the  experience  of 
184,726  single-vehii  le  (  rashes  in  the  six-state 
(  ombined  data,  including  the  following 
number  of  data  points  lor  each  of  four  light 
vehicle  types: 

204  for  cars, 

124  for  sport  utility  vehicles, 

4'>  for  vans,  and 

108  for  pickup  trucks. 

The  road  use  variables  considered  by  the 
model  were  those  that  are  available  in  all  six 
states.  DARK.  .STORM.  FA.ST,  HILL,  CURVE, 
HADSURF.  MALE.  YOUNG,  and  DRINK. 

We  modeled  LN(ROLL)  as  a  function  of 
these  road  use  variables,  and  we  created  five 

diimmv  variables  (DUMMY FL, 

Dl  'MMY     Ml).  D(  IMMY  _NG. 
Dl^MMY     PA,  and  DUMMY     UT)  to  capture 
state-to-state  differences.  We  needed  dummy 
variables  to  i  ombine  the  state  data  because 
the  slates  have  different  re|)orting  thresholds 
.ind  pra(  In  es.  whu  h  produi  e  tlifferent  levels 
ol  rollovers  per  single-vehicle  crash  even 
after  a(  ( oiinling  for  differenc  es  in  road  use. 
We  chose  Missouri  as  the  baseline  state  for 


two  reasons.  First,  Missouri  has  the  lowest 
rollover  rate  (both  before  and  after 
accounting  for  differences  in  road  use),  and 
this  means  that  the  coefficients  of  all  the  stale 
dummy  variables  will  be  positive;  this  makes 
the  results  a  little  easier  to  describe,  but  it 
has  no  analytical  implications.  And  second, 
there  are  significant  differences  between 
Missouri  and  each  of  the  other  five  states  in 
the  number  of  rollovers  per  single-vehicle 
crash;  this  allows  all  five  state  dummy 
variables  to  enter  the  model  and  lets  us 
measure  the  relative  reporting  effect  of  every 
state. 

For  example,  the  dummy  variable 
DUMMY_FL  was  defined  as  "one"  for  each 
of  the  8f)  Florida  data  points,  and  it  was 
defined  as  "zero"  for  each  of  the  396  data 
point  from  the  other  five  states.  The 
coefficient  of  DUMMY_FL  estimated  by  the 
regression  analvsis  is  interpreted  as  the 
incremental  risk  of  rollover  in  Florida 
(compared  to  Missouri,  the  baseline  state), 
after  considering  differences  in  road  use.  The 
other  four  dummy  variables  were  handled 
analogously.  All  five  dummy  variables  were 
defined  as  "zero"  for  all  the  Missouri  data 
points. 

The  best  model  without  SSF  has  an  R- 
squared  of  0.5753,  and  the  best  model  with 
SSF  has  an  R-squared  of  0.8829.  This  means 
that  allowing  the  SSF  to  enter  the  model 
explains  72  percent  of  the  variation  that  was 
not  explained  by  the  model  without  SSF,  and 
so  we  say  that  the  value  of  the  SSF  to  our 
model  is  72  percent.  The  stepwise  regression 
procedure  with  SSF  chose  three  variables 
that  describe  the  driving  situation  (DARK, 
FAST,  and  CURVE),  three  variables  that 
describe  the  driver  (MALE.  YOUNG,  and 
DRINK),  and  all  five  state  dummy  variables. 

We  used  forward  variable  selection  and  a 
significance  level  of  0.1 5  for  entry  and 
removal  from  the  model,  but  only  one 
variable  in  the  best  model  that  included  the 
SSF  had  a  significance  level  greater  than 
0.0001  (DARK,  at  0.0663).  The  F-statistic  for 
the  model  as  a  whole  was  294,  and  the 
probability  of  a  value  this  high  by  chance 
alone  is  less  than  0.0001.  More  details  on  the 
fit  of  the  model  are  included  as  Table  A-6. 

The  variables  FAST.  MALE,  and  YOUNG 
are  unambiguous,  and  it  seems  likely  that 
thev  are  consistently  reported  by  all  six  states 
(though  there  are  some  differences  in  the 
rates  of  missing  data).  The  coding  of  DARK 
and  (-URVE  may  vary  somewhat  by  state 
(states  may  differ  in  how  they  code  twilight 
conditions,  and  states  where  most  roads 
curve  may  tend  to  call  a  slightly-curved  road 
■straight").  The  coding  of  DRINK  probably 
differs  amtmg  the  states.  The  state  dummy 
variables  describe  systematic  differences 
between  states,  including  differences  in  the 
reporting  threshold. 

We  used  the  results  of  the  model  to  adjust 
the  observed  number  of  rollovers  per  single- 
vehicle  crash  to  account  for  differences 
among  states  and  vehi(  le  groups  in  their  road 
use  characteristics  in  single-vehicle  crashes. 
For  each  data  point,  we  used  the  regression 
results  to  calculate  how  many  rollovers  per 
single-vehicle  crash  we  would  have  expected 
if  road  use  for  that  vehicle  group  had  been 
the  typical  road  use  for  all  the  vehicles  in  the 
study.  (The  effects  of  the  adjustments  on 
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individual  data  points  are  sometimes  large. 
F"or  example,  one  pickup  truck  group  had 
0.46  rollovers  per  single-vehicle  crash  in 
Florida,  in  part  because  drivers  of  this 
vehicle  in  Florida  tended  to  be  young.  If  the 
vehicle  had  been  driven  like  the  average  of 
all  the  vehicles  in  the  study,  we  estimate  that 
there  would  have  been  0.35  rollovers  per 
single-vehicle  crash.  This  second  number  is 
what  we  are  calling  the  "adjusted"  rollover 
risk.) 

The  average  adjusted  number  of  rollovers 
per  single-vehicle  crash  for  all  the  study 
vehicles  is,  by  design,  0.198  (that  is,  if  is  the 
number  estimated  from  both  the  six-state 
data  and  GES).  The  fit  of  the  curve  through 
the  adjusted  data  is  described  by: 

Estimated  rollovers  per  single-vehicle  crash  = 
13.25  xe(    "»^i  -  ■s'i^). 

This  is  the  curve  determined  from  the 
observed  number  of  rollovers  per  single- 
vehicle  crash,  the  results  of  the  weighted 
regression  model,  and  with  an  average  of 
0.198  rollovers  per  single-vehicle  crash  for  all 
the  vehicles  used  in  the  study.  Figure  A-1 
shows  the  adjusted  value  of  the  rollover  risk 
for  each  vehicle  group  averaged  over  all  six 
states  and  the  curve  that  describes  the  pattern 
of  rollover  risk  as  a  function  of  the  SSF.  Our 
national  estimate  of  the  number  of  rollovers 
per  single-vehicle  crash  declines  by  half  for 
any  increase  of  0.21  in  the  SSF. 

H.  Discussion 

The  observed  relationship  between  the  SSF 
and  the  number  of  rollovers  per  single- 
vehicle  crash  is  confounded  by  (1)  The 
relationship  between  the  SSF  and  road  use 
factors  that  directly  affect  the  risk  of  rollover 
and  (2)  state-to-state  differences  in  reporting 


practices,  including  the  reporting  threshold. 
We  attempted  to  correct  for  these  biases  in 
order  to  isolate  the  effect  of  the  SSF  on 
rollover  risk,  and  the  curve  through  the 
adjusted  data  is  our  best  estimate  of  the 
relationship  between  the  SSF  and  the  risk  of 
rollover.  The  fit  of  the  model  (an  R-squared 
of  0.88),  the  significance  of  the  SSF  in  the 
model  (the  probability  of  a  greater  value  of 
the  t  statistic  is  less  than  0.0001).  the  value 
of  the  SSF  in  this  model  (a  72  percent 
reduction  in  the  R-squared  compared  to  the 
best  model  without  the  SSF).  and  the 
implications  from  the  model  (rollovers 
decrease  by  half  for  any  increase  of  0.21  in 
the  SSF)  suggest  a  strong  relationship 
between  the  SSF  and  rollover  risk.  However, 
this  (in  common  with  all  statistical  models) 
is  a  simplification  of  a  complex  process. 

There  are  important  factors  that  were  not 
included  in  the  model  because  they  are  not 
available  on  the  state  data  files.  Some  of  the 
unmeasured  factors  that  may  influence 
rollover  risk  include  driver  skill  (including 
attitudes,  habits,  and  experience)  and  after- 
market  changes  to  the  vehicle's  SSF 
(including  those  caused  by  differences  in  tire 
inflation,  vehicle  loading,  and  wheel  size). 
None  of  these  factors  was  explicitly  included 
in  the  analysis,  but  some  of  them  may  be 
included  through  their  association  with 
other,  measured  variables.  For  example, 
differences  in  driver  skill  as  a  funciion  of 
vehicle  group  are  captured  to  the  extent  that 
driver  skill  is  a  function  of  age  (as  measured 
by  YOUNG). 

Statistical  models  are  a  method  for  dealing 
with  uncertainty.  The  results  can  suggest  an 
underlying  process,  but  they  do  not  (except 
in  the  most  trivial  cases)  produce 


deterministic  predictions.  For  example. 
Figure  A-1  shows  some  scatter  around  the 
fitted  cur\'e.  This  may  reflect  omitted 
variables,  the  effect  of  having  onh  a  few 
vehicle  groups  at  each  level  of  the  SSF.  or  the 
effects  of  natural  statistical  variability 
(reflecting,  in  part,  sample  size  limitations). 
We  can  put  this  unexplained  variability  in 
perspective,  and  we  will  use  Florida  for 
illustrative  purposes. 

Figure  A-2  shows  the  Florida  data  adjusted 
to  the  typical  road  use  for  all  vehicles  in  the 
study.  (The  amount  of  scatter  in  the  Florida 
data  appears  similar  to  that  for  the  average 
of  the  six  states  shown  in  Figure  A-1.)  The 
natural  variability  in  the  data  is  suggested  bv 
how  much  the  rollover  risk  for  a  single 
vehicle  group  varies  from  year-to-year.  Figure 
A-3  shows  the  number  of  rollovers  per 
single-vehicle  crash  (calculated  directly  from 
the  Florida  data,  without  any  adjustments  for 
confounding  factors)  for  each  vehicle  group 
for  two  calendar  year  groups:  1994-1995 
versus  1996-1997.  For  this  purpose,  the  data 
were  limited  to  vehicle  groups  that  had  at 
least  25  single-vehicles  crashes  in  both  time 
periods.  The  line  fit  to  these  data  (weighting 
each  vehicle  group  by  the  number  of  single- 
vehicle  crashes  in  Florida  during  these  four 
years,  with  the  weighting  capped  at  250)  has 
an  R-squared  of  0.89  and  the  equation: 
Rollover  risk  in  1996-1997  =  0  0111  -i-  0.946 

X  Rollover  risk  in  1994-1995. 
That  is.  our  model  of  rollover  risk  as  a 
function  of  SSF  across  vehicle  groups  seems 
to  fit  the  data  about  as  well  as  a  model  of 
year-to-year  changes  for  each  vehicle  group, 
which  seems  like  a  reasonably  good  fit  for 
such  a  complex  process. 


Table  A-1  .—The  SSF  for  Passenger  Cars 


Vehicle  group 


1  .. 

2  .. 

3  .. 

4  .. 

5  .. 

6  .. 

7  .. 

8  .. 

9  -. 
10 
11 
12 
13 
14 


Make/model 


Model 
years 


SSF 


Dodge  Neon,  Plymouth  Neon  95-98 


Ford  Crown  Victoria 

Ford  Escort  

Ford  Escort,  Mercury  Tracer  

Ford  Mustang  

Ford  Probe 

Ford  Taurus,  Mercury  Sable  

Lincoln  Town  Car  '  ' 

Buick  Century,  Chfevrolet  Celebrity.  Oldsmobile  Cutlass  Ciera/Ciera,  Pontiac  (50(X) 

Buick  Regal,  Pontiac  Grand  Prix 

Chevrolet  Lumina  

Buick  Lesabre,  Pontiac  Bonneville  .[,'"_ 

Buick  Park  Avenue.  Oldsnnobile  98 

Buick  Skylart</Somerset,  Oldsmobile  Cutlass  Calais/Calais,  Pontiac  Grand  Am  


15 I  Buick  Skylari<.  Oldsmobile  Adiieva,  Pontiac  Grand  Am 


16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30  . 


Chevrolet  Camaro,  Pontiac  Firebird 

Chevrolet  Camaro,  Pontiac  Firebird 

Buick  Roadmaster,  Chevrolet  Caprice  

Buick  Skyhawk,  Chevrolet  Cavalier,  Pontiac  Sunbird 

Chevrolet  Coi^sica  

Chevrolet  Geo  Metro,  Suzuki  Swift  

Chevrolet  Geo  Metro,  Suzuki  Swift  

Satum  SL 

Satum  SL 

Chevrolet  Geo  Prizm  

Honda  Civic  

Honda  Civic  

Honda  Accord 

Mazda  Protege 


92-97 

91-96 

97-98 

8a-93 

93-97 

88-95 

90-96 

88-96 

88-96 

95-98 

92-96 

91-96 

8&-91 

92-97 

88-92 

93-98 

91-96 

88-94 

88-96 

89-94 

95-98 

90-95 

96-98 

89-92 

92-95 

96-98 

90-93 

95-98 


Nissan  Maxima ,"!!1'^."'".'.."  "'" I    89-94 


1  44 
1  42 
1  38 
1  37 
1  38 
1  41 
1  45 
1  44 
1  38 
1  41 
1  34 
1  39 
1  38 
1  35 
1.38 
1  53 
1  50 
1  40 
1  32 
1  30 
1  32 
1  29 
1  39 
1.35 
1.38 
1  48 
1  43 
1  47 
1  40 
1.44 
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Table  A-1.— The  SSF  for  Passenger  Cars— Continued 


Vehicle  group 


Make/model 


Model 
years 


SSF 


31  Nissan  Senira 

32  I  Nissan  Senira 

33  I  Toyota  Camn/  . 

34  Toyota  Corolla 

35  Toyota  Tercel 

36  i  Toyota  Tercel 


91-94 
95-98 
92-96 
89-92 
91-94 
95-98 


Table  A-2.— The  SSF  for  SUVs 


Vefiicle  group 


Make/model 


37 

38 

39 

40 

41 

42 

43 

44 

45 

46 

47 

48 

49 

50 

51 

52 

53 

54 

55 

56 

57 

58 

59 

60 

61 

62 

63 

64 

65 

66 


Dodge  Ramcharger  

Ford  Bronco  

Ford  Bronco  II   

Ford  Bronco  II   

Ford  Explorer   

Ford  Explorer   

Ford  Explorer   

Ford  Explorer     

Chevrolet  S-10  Blazer  GMC  S- 1500  Jimmy       

Chevrolet  S-10  Blazer.  GMC  S   1500  Jimmy      

Chevrolet  Blazer  GMC  Jimmy        

Chevrolet  Blazer  GMC  Jimmy        

Chevrolet  V 1 0/K 1 0/K 1 500  Blazer  

Chevrolet  K1500  BlazerrTahoe   GMC  Yukon 

Chevrolet  V1500A/25O0  Suburt)an,  GMC  V1500A/2500  Suburban 

Chevrolet  K1500/K2500  Suburban,  GMC  K1500/K2500  Suburban 

Chevrolet  Geo  Tracker  Suzuki  Sidekick  

Honda  CR-V 

Honda  Passport.  Isuzu  Rodeo  

Isuzu  Trooper  

Isuzu  Trooper  

Jeep  Cherokee  

Acura  SLX   Isuzu  Trooper       

Jeep  Grand  Cherokee       

Jeep  Wrangler  

Nissan  Pathfinder     

Nissan  Pathfinder    

Suzuki  Samurai       

Toyota  4Runner       

Toyota  4Runner       


Model        Dnve 
years       wheels 


88-93 
88-96 
88-90 
88-90 
91-94 
91-94 
95-98 
95-98 
88-94 
88-94 
95-98 
95-98 
88-91 
92-98 
88-91 
92-98 
89-98 
97-98 
91-97 
88-91 
92-94 
88-97 
95-98 
93-98 
88-96 
88-95 
96-98 
88-95 
88-96 
97-98 


4 
4 
2 
4 
2 
4 
2 
4 
2 
4 
2a1  09 
4 
4 
4 
4 
4 
4 
4 
4 
4 
4 
4 
4 
4 
4 
4 
4 
4 
4 
4 


Vehicle  group 

67         

68        

69        

70         

71         

72         

73        

74         

75         

76        


Table  A-3.— The  SSF  for  Vans 

Make/Model 


Model        Dnve 
years       wheels 


Dodge  Caravan/Grand  Caravan   Plymouth  Voyager/Grand  Voyager  88-95 

Chrysler  Town  &  Country   Dodge  Caravan/Grand  Caravan   Plymouth  Voyager/Grand  Voyager  96-98 

Dodge  B-150  Ram  Wagon     ^^ 

Ford  Aerostar  .'S 

Ford  E-150  Clubwagon   

Ford  E- 1 50  Clubwagon   

Ford  Windstar  

Chevrolet  Astro   GMC  Satan  

Chevrolet  Lumina  APV   Oldsmobile  Silhouette   Pontiac  Transport      

Chevrolet  Venture   Oldsmobile  Silhouetle   Pontiac  Transport     


88-98 
88-91 
92-97 
95-98 
88-98 
90-96 
97-98 


2 
2 
2 
2 
2 
2 
2 
2 
2 
2 


1  46 

1  40 

1  46 

1  36 

1  41 

1  39 

SSF 


1  13 
1  13 
1  04 
1  04 
1  07 
1  08 
1  06 
1  06 
1  10 
1  10 

1  09 
1  09 
1  12 
1  10 
1  08 
1  13 
1  19 
1  06 
1  02 
1  07 
1  08 
1  09 
1  07 
1  20 
1  07 
1  10 
1  09 
1  00 
1  06 


SSF 


1  21 
1  23 
1  09 
1  10 
1  11 
1  11 
1  24 
1  12 
1  12 
1.18 


Table  A-3.— The  SSF  for  Vans— Continued 


Vehicle  group 


Make/Model 


Model 
years 


Dnve 
wheels 


SSF 


77 
78 
79 


Chevrolet  G10/G20Sportsvan,  GMC  G1500/G2500  Rally  van   88-95  2  108 

Mazda  MPv ;";;;;;  i  39-97      2         1 17 

Toyota  Previa  91-97  2  1  23 


Table  A-4.— The  SSF  for  Pickup  Trucks 


Vehicle  group 


Make/model 


Model 
years 


Dnve 
wheels 


SSF 


80 
81 
82 
83 
84 
85 
86 
87 
88 
89 
90 
91 
92 
93 
94 
95 
96 

97  . 

98  . 


99  Toyota  Pickup   , 

100  Toyota  Tacoma 


Dodge  Dakota  i     97-98 

Dodge  Ram  1500  L".""!"  " I     94-98 

Dodge  D-150  Ram  

Ford  F-150  

Ford  F-150 

Ford  F-150  

Ford  Ranger  

Ford  Ranger    

Ford  Ranger,  Mazda  B-senes  

Ford  Ranger.  Mazda  B-senes 

Chevrolet  C-1500,  GMC  C-1500/Sierra   

Chevrolet  K-1500,  GMC  K-1500/Slerra  

Chevrolet  S-10,  GMC  S-15/Sonoma  

Chevrolet  S-10,  GMC  S-15/Sonoma  

Chevrolet  S-10,  GMC  S-15/Sonoma,  Isuzu  Hombre 

Chevrolet  S-10,  GMC  S-15/Sonoma  

Nissan  Pickup  

Nissan  Pickup 

Toyota  Pickup 


88-93 
88-96 
88-96 
97-98 
88-92 
88-92 
93-97 
93-97 
88-98 
88-98 
88-93 
8&-93 
94-98 
94-98 
88-97 
88-97 
89-94 
89-94 
95-98 


2 
2 
2 
2 
4 
2 
2 
4 
2 
4 
2 
4 
2 
4 
2 
4 
2 
4 
2 
4 
2 


25 
.22 
28 

19 

15 

18 

13 

03 

17 

07 

1.22 

114 

1  19 

1  19 

1  14 

1  14 

1.20 

1  11 

1  23 

1  07 

1  26 


Table  A-5.— Rollovers  per  Single-Vehicle  (SV)  Crash  as  a  Function  of  the  SSF  and  Road  Use  Variables 


FL 


MD 


J- 


MO 


NC 


pa 


UT 


Six  states         GES 


Vehicle  groups  for  study  I  85 

Single-vehicle  crasties  34,521 

Rollovers  per  SV  crash  0.208 

R-squared  tor  models  of  LN  (ROLL)  with: 

SSF  only  0  7074 

SSF  and  state  

Road  use  only 0.5313 

Road  use  and  state  

SSF  plus  road  use  0.9041 

SSF,  road  use,  and  state  { 

Value  of  SSF  80%  J 

Best  model  of  ROLL: 

Intercept  23.79  ' 

Coefficient  of  SSF  -3.7935 

Standard  error  of  coefficient  of  SSF 0.1729  ; 

Increase  in  SSF  to  halve  rollovers  per  SV  j  ' 

crash |  0.I8 


81  82 

17,683  31.517 

0.159  0  127 


0.6072 
0.6550 


0  7266 
0.5520 


0.8818 
66% 


0.8559 
68% 


8.28  !  15.15 

3.1414  ',     -3.8627 
0.2552  ;        02141 


0.22 


0.18 


86 

45.440 

0.177 

0.5304 

0.5479 

0.8945 

77%  , 

13.53 
3  4328 
0  1798 

020 


86 

48,519 
0246 

07281 

0.6878 

0  8879 

64% 

833 
2.8494 
0  1488 

0  24 


61 
7.046 
0.363 

07606 

0.5461 

0.8548 


68% 

11.39 
2  8784 
0.2391 

0.24 


481 

184.726 

0  198 

0.5386 
07334 

0  5753 

0.8829 
72% 

13.25 

-3  3731 

0  0761 

0.21 


60 
7.022 
0  198 

0  4456 

04147 

0  7332 

54% 

5.84 
2.6943 

0  3192 

0  18 


Table  A-6.— Fit  of  the  Model  of  Rollovers  per  Single-Vehicle  Crash  as  a  Function  of  the  SSF  and  Road 

Use  Variables 

[R-square=0  88290867  C(p)=10.21256387] 


DF 

Sum  of  squares 

Mean  square 

F 

Prob>F 

Regression  

1 

12  , 

468  I 

480  I 

27480.16301362 

364441878744 

31124.58180106  ' 

2290.01358447 
7  78721963 

29407 

1 

0  0001 

Error      

Total  

Vanable 

Parameter  es- 
timate 

j 

Standard  eaor 

Type  II— Sum  of 
squares 

F 

Prob>F 

INTERCEP  

098462872 
-3.37314841 

0 19748866 
0.07612591 

193.57224437 
15289.32722322 

2486 
1963.39 

0.0001 
0.0001 

SSF  
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DARK  ... 

FAST  

CURVE . 

MALE    .. 

YOUNG 

DRINK 

DUMMY 

DUMMY 

DUMMY 

DUMMY 

DUMMY 


FL 

MD 

NC 

PA 

UT 


1  00 


Variable 


Parameter  es- 
timate 


Standard  error 


Type  II — Sum  ot 
squares 


0  38680987 

1  52493695 
1  55970317 
1  33399065 

0  86034711 

1  73507462 
1  17092992 
0  64541483 

0  50232907 

1  17247270 
0  83176783 


0  21016386 
0 19916920 
0  25046223 
0 10621334 
0  09977145 
0  27938756 
0  07322547 
0  09276482 
0  03749136 
0  06537935 
0  05431222 


26 

456 

301 

1228 

579 

300 

1991. 

376 

1397 

2504 

1826 


37918835 
50110043 
98254463 
37181405 
05158823 
33406907 
22295614 
95864460 
96646995 
41755183 
38170253 


Figure  A-1: 
Rollovers  per  Singte-Vehide  Crash  EstkTiatad  from  Six 
(Averages  Across  States  for  Each  Vehicle  Group) 
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100 


Figure  A-2: 

Rollovers  per  Single-Vehicle  Crash  in  Rorida 

(Estimated  from  an  Adjustment  Developed  from  Six  States) 
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Figure  A-3: 

Rolloveri  per  Single-Vehicle  Crash  in  Florida 

(Comparison  for  Each  Vehicle  Grot^)  in  Tvn  Time  Periods) 
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DEPARTMErfT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

50CFRPart17 
RIN  101&-AG09 

Endangered  and  Threatened  Wildlife 
and  Plants;  Proposed  Endangered 
Status  for  Three  Plants  From  the 
Mariana  Islands  and  Guam 

agency:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Proposed  rule. 


SUMMARY:  We,  the  U.S.  Fish  and 
Wildlife  Ser\'ice  (Service),  propose 
endangered  status  pursuant  to  the 
Endangered  Species  Act  of  1973.  as 
amended  (Act),  for  three  plants  (no 
common  names);  Nesogenes  rotensis. 
Osmoxylon  mariannense.  and 
Tabernaemontana  rotensis.  Nesogenes 
rotensis  and  O.  mariannense  are  found 
only  on  the  island  of  Rota  in  the  U.S. 
Commonwealth  of  the  Northern  Mariana 
Islands  (CNMI).  Tabernaemontana 
rotensis  occurs  on  both  Rota  and  the 
United  States  Territory  of  Guam.  The 
three  plant  species  and  their  habitats 
have  been  affected  or  are  now 
threatened  by  one  or  more  of  the 
following:  habitat  degradation  or 
destruction  by  feral  deer  and  pigs; 
competition  for  space,  light,  water,  and 
nutrients  with  introduced  vegetation: 
road  construction  and  maintenance 
activities;  recreational  activities;  natural 
disasters  or  random  environmental 
events;  fire;  vandalism;  development  of 
agricultural  homesteads:  resorts  and  golf 
courses;  limited  reproductive  vigor;  and 
potential  insect,  mouse,  or  rat  predation. 
This  proposal,  if  made  final,  would 
implement  the  Federal  protection  and 
recovery  provisions  of  the  Act. 
DATES:  Comments  from  all  interested 
parties  must  be  received  by  July  31, 
2000.  Public  hearing  requests  must  be 
received  by  July  17,  2000. 

ADDRESSES:  If  you  wish  to  comment, 
you  may  submit  your  comments  and 
materials  concerning  this  proposal  by 
any  one  of  several  methods. 

(1)  You  may  submit  written  comments 
to  the  Field  Supervisor,  U.S.  Fish  and 
Wildlife  Service,  Pacific  Islands  Office, 
300  Ala  Moana  Boulevard,  Room  3-122, 
P.O.  Box  50088,  Honolulu,  Hawaii 
96850; 

(2)  You  may  send  comments  by  e-mail 
to  3mplants„pr@fws.gov  (see 
SUPPLEMENTARY  INFORMATION  for  file 
formats  and  other  information  about 
electronic  filing);  or 

(3)  You  may  hand-dehver  comments 
to  our  Pacific  Islands  Office,  300  Ala 


Moana  Boulevard,  Room  3-122, 
Honolulu,  Hawaii  96850. 

Comments  and  materials  received,  as 
well  as  supporting  documentation  used 
in  the  preparation  of  this  proposed  rule, 
will  be  available  for  public  inspection, 
by  appointment,  during  normal  business 
hours  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Henson.  Field  Supervisor,  at  the  above 
address  (telephone  808-541-3441; 
facsimile  808-541-3470). 
SUPPLEMENTARY  INFORMATION: 

Background 

Nesogenes  rotensis,  Osmoxvlon 
mariannense.  and  Tabernaemontana 
rotensis  occur  on  the  island  of  Rota  in 
the  United  States  Commonwealth  of 
Northern  Mariana  Islands  (CNMI). 
Tabernaemontana  rotensis  also  occurs 
in  the  United  States  Territorv  of  Guam. 
The  island  of  Rota  (lat.  14  degrees  01 
minutes,  long.  145  degrees)  is  located 
approximately  134  kilometers  (km)  (80 
miles  (mi))  northwest  of  the  Territon,-  of 
Guam.  In  general,  the  islands  are  raised 
limestone  terraces  on  extinct  volcanic 
peaks  and  slopes,  with  limited  areas  of 
volcanic  soils  protruding  through 
limestone.  Rota,  86  square  kilometers 
(sq  km)  (33  square  miles  (sq  mi)),  is 
significantly  smaller  in  area  than  Guam, 
which  is  approximately  500  sq  km  (200 
sq  mi),  although  both  islands  have 
similar  maximum  elevation  of  490 
meters  (m)  (1,612  feet  (ft))  and  406  m 
(1,167  ft)  above  sea  level,  respectivelv. 

The  climate  on  Rota  and  Guam  is 
tropical  marine  with  high  humiditv  and 
uniform  temperatures  throughout  the 
year.  Average  daytime  temperatures  are 
approximately  26.4°  Celsius  (80" 
Fahrenheit)  with  approximately  200 
centimeters  (cm)  (80  inches  (in))  of 
rainfall  and  about  80  percent  humiditv 
Rainfall  averages  26.8  cm  (10.7  in)  per 
month  during  the  wet  season  and  9.5  cm 
(3.8  in)  per  month  during  the  dry  season 
(Resources  Northwest  1997).  The  dry 
season  generally  occurs  from  Januar\-  to 
June,  and  trade  winds  of  24  to  40  kni  (15 
to  25  mi)  per  hour  from  the  east  and 
northeast  are  common.  The  trade  winds 
degenerate  during  the  rainy  season, 
which  generally  occurs  from  July  to 
December.  During  this  period,  westward 
moving  storms  develop  along  and  above 
the  equator  in  an  area  known  as  the 
Intertropical  Convergence  Zone.  These 
storms  occasionally  reach  typhoon 
strength  and  can  cause  extensive 
damage  to  crops,  homes,  communitv 
infrastructure,  and  island  forests 
(Resources  Northwest  1997). 

The  vegetation  of  Rota  and  Guam  falls 
into  four  general  classes:  forest, 
secondary  vegetation,  agroforest.  and 


nonforest  areas  (Falanruw  et  al.  1989). 
The  forest  class  includes  five  primar\ 
types:  native  limestone  forest, 
introduced  trees,  mangrove  (Rhizophora 
spp.)  forest,  ironwood  (Casuarma  sp.) 
forest,  and  atoll  forest  (Falanruw  et  al. 
1989).  Historically,  native  limestone 
forest  varied  from  semidr>-  forest  to 
more  or  less  dry-season  deciduous 
forests  on  the  lower  terraces  to  wet 
cloud  forest  on  the  highest  terraces. 
Osmoxylon  mariannense  occurs  in  the 
cloud  forest  on  the  highest  terrace,  or 
sabana.  of  Rota.  Tabernaemontana 
rotensis  occurs  in  or  on  the  edges  of  the 
drier  semideciduous  limestone  forests. 
Nesogenes  rotensis  occurs  along  the 
lowest  terrace  or  coastal  plain  in  strand 
vegetation  on  open  limestone  sea  cliffs. 
Much  of  the  original  native  forests  on 
Rota  and  Guam  was  cleared  for 
agriculture  and  timber  har\est  or  bv 
militar\-  activities,  including  bombing 
during  World  War  II  (Fosberg  1960) 
However,  both  Rota  and  Guam  have 
extensive  secondary-  native  forests  of 
medium  stature  that  have  regrown  since 
the  peak  disturbance  period  associated 
with  Japanese  and  American  occupation 
of  the  islands  during  World  War  II. 
These  forests,  however,  have 
subsequently  been  degraded  bv 
agricultural  practices,  logging,  and 
development  (Fosberg  1960). 

These  three  plant  species  occur  on 
private  land,  land  owned  by  the  CNMI 
(public  park  area),  and  Federal  land 
(Andersen  Air  Force  Base). 

Discussion  of  the  Three  Plant  Species 

Nesogenes  Rotensis 

The  type  collection  of  Nesogenes 
rotensis.  collected  on  April  23.  1982.  by 
Derral  Herbst  and  Marjorie  Falaiunw. 
was  from  Haaniya  Point  (Pona  Point 
Fishing  Cliff).  Palie  area,  on  the  island 
of  Rota,  growing  on  exposed,  drv  raised 
limestone,  at  100  m  (328  ft)  elevation 
(Fosberg  and  Herbst  1983).  It  was 
growing  in  association  with  Scaevola 
sericea  (nanaso),  Terminalia  samoensis 
(talisai  ganu).  Hedyotis  strigulosa 
(paodedo),  Pogonatherum  paniceum. 
and  Bikkia  tetrandra  (gausali).  Fosberg 
and  Herbst  (1983)  formally  described 
and  published  the  name  Nesogenes 
rotensis  and  placed  it  in  the  familv 
Chloanthaceae,  a  largely  Australian 
family.  This  placement  was  a  change 
from  the  historic  placement  of  the  genus 
in  the  family  Verbenaceae  and  its 
subsequent  placement  in  its  own  familv. 
Nesogenaceae.  Presently,  Mabberlv 
(1990)  recognizes  Nesogenes  as  a  genus 
of  Verbenaceae.  but  states  that  it  mav 
simply  be  a  matter  of  preference  as  to 
how  to  treat  the  genus  Nesogenes. 
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Ni^sogenps  mtensis  is  an  herbacewus 
plant  with  small,  opposite,  broadly 
lanceolate,  coarsely  toothed  loaves. 
Flowers  are  axillary  and  tubular,  with 
five  white  petals;  often  a  flowering 
branch  grows  upright,  which  might  aid 
in  pollination  or  seed  dispersal 
(Raulerson  and  Rinehart  1997).  Each 
plant  typically  branches  near  the  base  at 
about  five  to  seven  nodes,  and  is 
subprostrate  to  ascending,  scrambling 
over  appressed  shrubs,  with  whole 
plants  up  to  almost  1  m  (3  ft]  in 
diameter  (Fosberg  and  Herbst  1983). 

One  population  of  fewer  than  100 
plants  was  reported  in  1982  by  Derral 
Herbst  at  the  Pona  Point  Fishing  Cliff, 
public  park  land  owned  by  the  CNMl 
(under  jurisdiction  of  the  CNMI 
Department  of  Land  and  Natural 
Resources  (DLNR))  and  the  site  of  the 
only  known  population  (Loyal 
Mehrhoff,  Service,  pors.  comm.  1993). 
In  1994,  Raulerson  and  Rinehart  (1997) 
reported  a  population  of  about  20 
plants,  occupying  200  sq  m  (240  sq 
yards  (yd))  of  habitat,  at  the  Pona  Point 
Fishing  Cliff.  Apparently,  this  was  the 
same  population  as  was  reported  by 
Herbst  in  1983;  Herbst  was  uncertain  of 
the  original  location  when  he  made  the 
herbarium  sheet  (U.  Herbst,  Bishop 
Museum,  pers.  comm.  1997). 

Based  on  information  from 
collections.  Nesogencs  mtensis  flowered 
April  23,  1982  (Herbst  and  Falanruw 
6739),  and  was  fruiting  and  flowering  in 
November  1994  (Raulerson  2fi222)  In 
January  (Dan  Grout,  Service,  pers 
comm.  1997)  and  February  1997 
(Christa  Russell,  Service,  m  litt.  1997), 
no  plants  were  found  at  this  site  In 
lanuary  1998.  approximately  30  plants 
were  observed  in  seed,  but  not  in  flower 
(Guy  Hughes,  Service,  pers.  comm. 
1998).  There  were  .several  volunteer 
seedlings  near  the  larger  plants,  and  the 
entire  population  was  scattered  over  an 
area  of  approximately  200  sq  m  (240  sq 
yd).  Many  of  the  larger  individuals  wen- 
senescent,  with  many  dried  branches 
and  only  a  few  green  leaves  on  one  or 
a  few  of  the  branches.  The  dritnl 
branches  were  lined  with  cuplike 
structures  that  contained  seeds.  All  the 
available  information  and  recent 
observations  suggest  that  these  plants 
are  perennials,  but  their  above-ground 
parts  die  back  annually. 

The  only  known  population  of  this 
species  occurs  in  an  area  that  has 
increasingly  been  overutilized  by 
people.  Because  of  activities,  such  as 
collecting,  trampling  by  fishermen  and 
tourists,  or  expansion  of  the  parks 
facilities,  human  activities  has  huoine 
the  primary  threat  to  the  .species.  The 
nonnative  (,'iisiiiiriini  eqitisetifolm 
(ironwood)  is  presently  colonizing  the 


Pona  Point  Fishing  Cliff  area  and  also 
represents  a  major  threat  to  N.  mtensis. 
Casuarina  equisetifolia  is  a  large,  fast- 
growing  tree  that  reaches  up  to  20  m  (fi5 
ft)  in  height  (Wagner  et  al.  1990).  It 
forms  monotypic  stands,  shades  out 
other  plants,  takes  up  much  of  the 
available  nutrients,  and  possibly 
releases  a  chemical  agent  that  prevents 
other  plants  from  growing  beneath  it 
(Neal  1965,  Smith  1985).  In  addition, 
given  the  limited  distribution  of  N. 
mtensis.  random  environmental  events, 
such  as  typhoons,  storm  surges,  and 
high  surf,  also  threaten  the  one 
remaining  population 

Osmoxy'lon  Manannense 

Osmoxylon  manannense  was  first 
collected  on  Rota  by  French  naturalist 
Alfred  Marche.  an  active  botanical 
explorer  in  the  Mariana  Islands  from 
1887-1889  (Stone  1970).  It  was  not  until 
1933,  when  a  study  of  Marches 
collection  was  made,  that  Kanehira  first 
described  the  species  as 
Boerlagiodendmn  mariannense 
(Kanehira  1933).  In  1980,  Fosberg  and 
Sachet  (1980)  published  the  currently 
accepted  recombination,  Osmoxylon 
mariannense.  which  has  been  upheld  by 
Raulerson  and  Rinehart  (1991). 
Osmoxylon  mariannense.  endemic  to 
Rota,  is  a  spindly,  soft-wooded  tree  in 
the  Ginseng  family  (Araliaceae),  which 
can  reach  10  m  (33  ft)  in  height.  It  has 
several  ascending,  gray-barked  branches 
that  bear  conspicuous  leaf  scars.  Leaves 
vary  in  size:  mature  leaves  are  palmately 
lobed  and  about  30  cm  (1  ft)  long  and 
50  cm  (1.7  ft)  wide.  The  seven  to  nine 
lobes  are  coarsely  toothed,  and  each 
lobe  has  a  conspicuous,  depressed  mid- 
vein.  The  leaves  are  alternate,  or 
whorled.  at  branch  tips:  the  petioles  are 
3.5—40  cm  (1-1.5  ft)  long  and  based  in 
distinctive,  conspicuous  green  multiple 
"sockets"  (Raulerson  and  Rinehart 
1991). 

Historically.  Osmoxylon  mariannense 
occurred  in  dense  primary  forest  at 
about  400  m  (1.320  ft)  elevation 
(Kanehira  1933).  Reports  from  1980  to 
1995  indicate  that  approximately  20 
individuals  from  one  scattered 
population  were  in  the  same  vicinity  as 
reported  by  Kanehira  (Lynn  Raulerson. 
University  of  Guam.  pers.  comm.  1998: 
D.  Grout  and  L.  Mehrhoff.  pers.  comms. 
1997)  Currently,  all  known  individuals 
of  this  species  occur  in  small 
suhpopulations  along  a  simple  system  of 
unimproved  roads  crossing  the  top  of 
the  sabana  (highest  elevation  terraces)  of 
Rota.  One  of  the  larger  suhpopulations 
had  approximately  nine  individuals  in 
1994.  but  typhoons  appeared  to  have 
damaged  many  of  the  trees,  and  only 


two  were  visible  in  1997  (Raulerson  and 
Rinehart  1997). 

Osmoxylon  mariannense  can  be 
found  on  both  private  (approximately  2 
individuals)  and  publicly  owned 
(CNMI)  (approximately  18  individuals) 
land  in  limestone  forests.  It  occurs  as  an 
understory  species  in  Pisonia 
umbellifem  and  Hemandia  labyrinthica 
forests,  and  is  often  hard  to  see  until 
some  trunks  are  tall  enough  to  mingle 
with  the  trunks  of  the  other  two  species 
(Raulerson  and  Rinehart  1997).  In 
January  1998,  shortly  after  typhoon 
Paka,  five  of  the  suhpopulations, 
containing  a  total  of  eight  trees,  were 
located  along  the  sabana  road 
(Estanislau  Taisacan,  CNMI,  Division  of 
Fish  and  Wildlife  (DFW)  and  G.  Hughes, 
pers.  comms.  1998).  The  plants  in  each 
subpopulation  were  completely 
defoliated  and  damaged  by  the  high 
typhoon  winds.  E.  Taisacan  (supported 
by  Raulerson  and  Rinehart  (1997)1 
indicated  that  the  total  population  of 
Osmoxylon  mariannense  had 
significantly  declined  in  the  past  10 
years  (G.  Hughes,  pers.  comm.  1998). 
Ten  years  before,  many  of  the 
suhpopulations  visited  in  1998  had 
several  trees  each  (E.  Taisacan,  pers. 
comm.  1998).  Almost  all  of  these 
suhpopulations  have  now  been  reduced 
to  a  single  tree,  and  none  of  these  trees 
are  reproducing  naturally  (G.  Hughes, 
pers.  comm.  1998). 

Due  to  several  exacerbating  factors, 
the  primary  threat  to  Osmoxylon 
mariannense  is  the  lack  of  regeneration 
in  disturbed  forests.  Although  Rota  has 
historically  experienced  typhoon 
disturbances,  intense  typhoons  and 
super  typhoons  have  occurred  with  high 
frequency  in  the  past  10  years.  These 
repeated  storms  have  considerably 
opened  the  canopy  of  the  sabana  forest, 
creating  conditions  favored  by  invasive 
alien  plants  and  vines  and  perhaps 
prohibiting  the  regeneration  of  O. 
mariannense  (L.  Mehrhoff.  in.  litt. 
1995).  For  example,  during  the  1998  site 
visit.  Taisacan  indicated  the  once  many- 
branched.  10  m  (33  ft)  high  tree 
appearing  in  the  photograph  in 
Raulerson  and  Rinehart's  (1991)  Guide 
to  the  Trees  and  Shrubs  of  the  Mariana 
Islands,  had  been  reduced  to  a  small 
stump  2  m  (6.5  ft)  high  with  scandent 
leaves  after  a  decade  of  exposure  to 
frequent  typhoons  (G.  Hughes,  pers. 
comm.  1998).  Feral  pigs  [Sus  scmfa)  and 
deer  (Cenus  mariannus)  occur  on  Rota, 
and  their  browsing  and  trampling  are  a 
potential  threat  to  unfenced  individuals 
(G.  Hughes,  pers.  comm.  1998).  Insect, 
mouse  {Mus  musrulus).  or  rat  [Rattus 
spp.)  predation  of  seeds  on  the  ground 
is  a  suspected  cause  of  the  lack  of 
reproductive  vigor  exhibited  by  this 
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species.  Since  several  individuals  occur 
close  to  roadways,  bulldozers  could 
destroy  plants  during  routine 
maintenance  or  road  improvement. 
Finally,  the  identification  of  rare  species 
through  management  activities  such  as 
fencing  and  signage  may  result  in 
vandalism  from  individuals  who 
perceive  rare  species  as  threats  to 
development  (Raulerson  and  Rinehart 
1997). 

Tabemaemontana  Rotensis 

Kanehira  (1936)  first  described  the 
species  as  Ervatamia  mtensis  from  his 
type  collection  from  Rota  (Kanehira 
3666).  Stone  (1965.  1970)  recognized  the 
species  from  the  Rota  and  Guam 
collections  (Stone  5256,  Kanehira  3666, 
Hosokawa  9832)  as  Tabemaemontana 
mtensis.  Leeuwenburg  (1991)  examined 
1,400  specimens  and  adopted  a  very 
broad  species  concept  when  he  lumped 
52  species  (including  T.  mtensis). 
ranging  from  China,  Taiwan,  Thailand, 
Java,  Sabah,  Australia,  and  Micronesia, 
into  a  single  species,  T.  pandacaqui. 
However.  Forster  (1992)  challenged 
Leeuwenberg's  broad  species  concept 
for  Tabemaemontana  species  in 
Australia.  Forster's  research  led  to  the 
conclusion  that  there  are  two  species  in 
Australia.  T.  orientalis  and  T. 
pandacaqui.  Based  on  Forster's 
analysis,  Derral  Herbst,  Bishop 
Museimi,  speculated  that  Leeuwenberg's 
broad  concept  of  lumping  all 
Tabemaemontana  species  into  one 
species  is  not  valid  (D.  Herbst,  pers. 
comm.  2000).  This  concept  of 
combining  species,  which  occur  both  on 
the  Asian  mainland  and  scattered, 
isolated  islands  covering  a  very  wide 
geographic  range,  was  also  rejected  by 
Dr.  Fosberg  of  the  Smithsonian 
Institution  (L.  Raulerson,  pers.  comm. 
1997).  In  addition,  no  genetic 
investigations  have  been  published  that 
would  support  Leeuwenberg's 
conclusion.  Therefore,  although  the 
taxonomy  of  this  species  is  still  in 
dispute,  we  have  determined  that  we 
have  sufficient  information  to  consider 
T.  mtensis  as  a  species  in  its  own  right. 
Tabemaemontana  mtensis  is  a  small 
tree  in  the  Dogbane  family 
(Apocynaceae).  It  grows  to  heights  of 
perhaps  6  m  (20  ft)  and  is  rather  weak 
and  spindly  in  appearance,  with  large, 
yellow-green  to  dark-green  leaves  and 
thin,  milky  sap.  The  inflorescence 
consists  of  a  few  to  over  30  flowers  with 
5  spirally  arranged,  united  white  petals 
that  appear  slightly  folded  until  they 
flare  at  the  tips.  The  fruits  occur  singly 
or  twinned  and  have  one  to  three  ridges. 
Each  fruit  is  relatively  small,  3  to  7  cm 
(1.2  to  2.8  in)  long,  dehiscent  (they  open 
at  maturity),  and  contains  4  to  10  seeds 


in  a  red  pulp.  Herbarium  specimens 
show  flowering  in  Guam  plants  has 
occtured  in  January,  May,  and  July; 
specimens  collected  on  Rota  were  in 
flower  in  October  and  November. 
Historically,  Tabemaemontana 
mtensis  was  known  from  lowland  dry 
forest  on  Rota,  where  Kanehira  (1936) 
described  it  as  "very  abundant  in  the 
northern  side  of  the  island,  but  not 
found  elsewhere."  On  Guam.  T.  mtensis 
was  known  from  individual  specimens 
in  the  limestone  forests  along  clifflines 
at  Asanite,  on  the  University  of  Guam 
campus,  and  at  the  "Japanese  Overlook  " 
of  the  Naval  Magazine  (Raulerson  and 
Rinehart  1997).  While  the  tree  at  the 
University  of  Guam  may  possibly  still 
exist,  it  has  not  recently  been  surveyed. 
However,  the  tree  at  the  Naval  Magazine 
was  destroyed  in  a  typhoon  when  other 
trees  fell  on  it,  and  the  tree  at  the 
Asanite  cliffs  was  not  found  during  a 
recent  survey  (Raulerson  and  Rinehart 
1997). 

Currently,  there  is  one  scattered 
population  of  Tabemaemontana 
mtensis  on  Rota,  consisting  of  two 
individuals.  One  of  the  trees  occurs  in 
the  Mochong  area  on  CNMI  land,  and 
the  other  individual  occurs  in  the 
Chenchon  area  on  private  land.  Both 
individuals  are  located  close  to  roads.  In 
January  1998,  both  individuals  were 
observed  <o  be  healthy  and  in  flower, 
but  it  is  not  known  if  these  plants  have 
ever  produced  fruit  (G.  Hughes,  pers. 
comm.  1998). 

Regarding  the  population  on  Guam. 
Gary  Wiles.  Guam  Division  of  Aquatic 
and  Wildlife  Resources  (DAWR). 
recently  reported  a  scattered  population 
of  about  28  mature  trees  from  Pati  Point 
westward  to  Ritidian  Point  within  the 
overlay  refuge  on  Andersen  Air  Force 
Base  (G.  Wiles,  DAWR,  pers.  comm. 
2000).  The  overlay  refuge  is  part  of  the 
Guam  National  Wildlife  Refuge  (GNWR) 
that  is  on  land  owned  and  administered 
by  Andersen  Air  Force  Base,  but 
managed  for  wildlife  purposes  through 
a  Memorandum  of  Agreement  with  us. 
This  population  also  includes  4  trees 
and  approximately  30  saplings  and 
seedlings  within  Area  50,  a  24-hectare 
(ha)  (60-acre  (ac))  section  of  forest  being 
intensively  managed  to  determine  the 
effects  of  removal  of  feral  imgulates  and 
brown  tree  snakes  on  native  limestone 
forest  habitat.  In  addition,  2  mature 
trees,  approximately  30  saplings,  and  70 
seedlings  have  been  located  along  the 
road  to  Ritidian  Point  within  GNWR. 
Finally,  a  single  tree  exists  under  the 
powerline  near  the  main  road 
connecting  the  main  airfield  and  the 
Munitions  Storage  Area  on  Andersen 
Air  Force  Base.  Two  trees  are  also 
knovra  from  the  Ano  Conservation 


Reserve,  on  Government  of  Guam  land 
(G.  Wiles,  in  litt.  1998). 
The  primary  threat  to 
Tabemaemontana  mtensis  is  the  lack  of 
reproductive  vigor  and  seed  distribution 
due  to  reduced  numbers  of  individuals. 
This  situation  includes  a  lack  of 
observed  seed  production  on  Rota, 
which  may  be  due  to  either  the  lack  of 
a  pollinator  or  predation  by  insects, 
mice,  or  rats  (G.  Hughes,  pers.  comm. 
1998).  On  Guam,  seeds  have  been 
observed  to  mold  in  the  seed  case 
without  separating  from  the  fruit, 
indicating  that  birds  may  be  useful  in 
distributing  the  seeds  (G.  Wiles,  in  litt. 
1998).  Competition  with  the  nonnative 
vines  Momordica  charantia  (balsam 
pear).  Mikania  scandens  (mile-a-minute 
vine),  and  Passiflora  subemsa  (wild 
passionfruit)  may  threaten  seedlings  and 
saplings  (G.  Wiles,  in  litt.  1998).  Since 
T.  mtensis  appears  to  be  an  edge  species 
and  now  grows  along  roadsides,  it  is 
threatened  by  road  widening  or 
maintenance  activities.  One  of  the  two 
remaining  individuals  on  Rota  was 
nearly  destroyed  by  a  bulldozer  in  the 
Chenchon  area.  Also,  wildfires  on  Guam 
and  fires  apparently  set  bv  deer 
poachers  on  Rota  have  increased  in 
frequency  diu-ing  the  past  decade  and 
are  a  significant  threat  to  this  species.  In 
1996,  an  intentionally  set  fire  burned 
nearby  sections  of  the  Chenchon  area, 
one  of  the  two  known  locations  of  this 
species  on  Rota  (E.  Taisacan,  pers. 
comm.  1998).  Signs  of  feral  pig  are 
abundant  in  the  Northwest  Field  of 
Andersen  Air  Force  Base,  and  browsing 
and  trampling  are  a  potential  threat  to 
unfenced  individuals  on  Guam  (G. 
Hughes,  per.  comm.  1998).  Finally,  this 
species  is  threatened  by  vandalism  from 
local  residents  who  perceive  rare 
species  as  a  threat  to  development,  as  a 
T.  mtensis  tree  on  Rota  was  cut  down 
and  set  on  fire  after  its  location  was 
given  to  people  plarming  a  golf  course 
in  the  area  (Raulerson  and  Rhinehart 
1997). 

Previous  Federal  Action 

Federal  action  on  these  plants  began 
with  the  publication  on  February  28. 

1996.  of  the  Notice  of  Review  (NOR)  of 
Plant  and  Animal  Taxa  (61  FR  7596).  In 
this  document,  Nesogenes  rotensis. 
Osmoxylon  mariannense,  and 
Tabemaemontana  mtensis  were 
considered  candidate  species.  These 
three  species  were,  again,  listed  as 
candidate  species  in  the  September  19, 

1997,  NOR  (62  FR  49398).  Candidate 
species  are  those  for  which  we  have 
sufficient  information  on  biological 
vulnerability  and  threats  to  support 
proposals  to  list  them  as  endangered  or 
threatened  species. 
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The  processing  of  this  proposed  rule 
conforms  with  our  Final  Listing  Priority 
Guidance  published  in  the  Federal 
Register  on  October  22,  1999  (64  FK 
S7\  14).  The  guidance  clarifies  the  order 
in  which  we  will  process  rulemakings 
Highest  priority  is  processing 
emergency  listing  rules  for  any  spec:ies 
determined  to  face  a  significant  and 
imminent  risk  to  its  well-being  (Priority 
1).  Second  priority  (Priority  2)  is 
processing  final  determinations  on 
proposed  additions  to  the  li.sts  of 


endangered  and  threatened  wildlife  and 
plants.  Third  priority  (Priority  'i]  is 
processing  new  proposals  to  add  species 
t(j  the  lists.  The  processing  of 
administrative  petition  findings 
(petitions  filed  under  section  4  of  the 
Act)  is  the  fourth  priority  (Priority  4). 
The  processing  of  this  proposed  rule  is 
a  Priority  3  action. 


Summary  of  Factors  Affecting  the 
Species 

The  procedures  for  adding  species  to 
the  Federal  Lists  are  found  in  section  4 
of  the  Act  (16  U.S.C.  1531  et  seq.)  and 
the  accompanying  regulations  (50  CFR 
part  424).  A  species  may  be  determined 
to  be  an  endangered  or  a  threatened 
species  due  to  one  or  more  of  the  five 
factors  described  in  section  4(a)(1).  The 
primary  threats  facing  the  three  species 
in  this  proposed  rule  are  summarized  in 
Table  1. 


Table  1  .—Summary  of  Primary  Threats 


species 


Feral  ani- 
mals 


Fire 


Mice/rats 


Nesogenes 
rotensis 

Osmoxylon 
manannense 


Tabemaemontana 
rotensis 


Potential 
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Potential      Signifi- 
thireat  cant 

I     ttweal. 


Potential 
threat 


Non- 
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plants 


Invertabrafes 


Signiti- 
cant 
threat. 

Potential 
ttireat. 


Potential  threat . 


Potential  threat 


Develop- 

menu 
road 
work 


Typhoons/ 
storms 


Col- 
lecting 
trampling 
by  hu- 
mans 


Van- 
dalism 


Limited 
numtiers 


Signifi- 
cant 

threat 
Signifi- 
cant 
ttveat. 

Signifi- 
cant 
threat 


•=  No  more  than  25  individuals:  1  =  No  nrore  than  1  population 


These  factors  and  their  application  to 
Nesogfncs  mtensis  Fosberg  and  Herbst, 
Osmoxvlnn  manannrnse  (Kant'hira) 
Fosberg  k  Sachet,  and 
Tabernaemnntuna  rotensis  (Kanehira) 
Fosberg  ex  Stone  are  as  follows; 

A.  Tfif  prespnt  or  thrt'iitcnfd 
destruction,  ntodifiidtion,  or 
curtiiilnwnt  of  its  habitat  or  ranf^e 
Native  vegetation  on  (Juam  and  Rota  has 
undergone  extreme  alteration  because  of 
pa.st  and  pre.sent  land  use  practices, 
including  ranching,  deliberate  and 
unintentional  alien  animal  and  plant 
introductions.  agric:ultural  development, 
and  military  activities,  including 
bombing,  during  World  War  II 
(Falanruw  et  al.  1989,  Fosberg  19H(J).  On 
Guam,  land  development  and  feral 
animals  altered  most  of  the  island's 
native  vegetation.  Probably  no  more 
than  30  percent  of  Ciuam's  laud  area  is 
covered  by  native  limestone  and  ravine 
forest;  federally  owned  lands  in 
northern  Guam  represent  the  largest 
contiguous  forest  areas. 

Rota  experienced  extensive 
agricultural  development  by  the 
Japanese  prior  to  World  War  11,  but  was 
not  invaded  by  allied  forces  during 
World  War  U.  The  absence  of  an 
invasion,  combined  with  rugged 
topography,  resulted  in  the  persistence 
of  stands  of  native  forest.  However, 
today.  Rota  retains  less  than  60  percent 


of  its  native  forest  (Falanruw  et  al. 
1989).  The  continued  loss  of  native 
forest  is  being  exacerbated  by  the 
Agricultural  Homestead  Act  of  1990. 
which  allows  for  the  distribution  of  1- 
ha  (2.5-ac)  parcels  of  public  land  to 
eligible  participants.  Past  land  use  plans 
have  proposed  approximately  45 
percent  of  Rota  should  be  designated 
private  agricultural  homestead  land  or 
as  land  likely  to  be  converted  to 
agricultural  homesteads.  Gurrently, 
about  324  ha  (809  ac),  or  4  percent  of 
Rota,  in  the  Chenchon  area,  where  one 
of  the  two  individuals  of 
Tabemaemontana  rotensis  occurs,  is 
being  considered  for  future  agricultural 
homesteads  This  agricultural 
development,  along  with  the  completion 
of  an  18-hole  golf  resort  and  plans  for 
additional,  large-scale  development, 
continue  to  threaten  the  remaining 
limestone  forest  with  fragmentation  and 
degradation. 

Throughout  the  Mariana  Islands, 
goats,  pigs,  cattle,  and  deer  have  caused 
severe  damage  to  forest  vegetation  by 
browsing  on  plants,  causing  erosion 
(Kessler  1997.  Marshall  et  al.  1995).  and 
retarding  forest  growth  and  regeneration 
(Lemke  1992).  Thus,  all  of  these  islands 
retain  onlv  a  fraction  of  their  historical 
forested  habitat,  and  this  remaining 
habitat  is  threatened  by  the 
fragmentation  and  degradation 


Significant     Signifi-  Potential 

threat            cant  threat 
threat 

Significant  Potential 


threat 
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associated  with  development  of  resorts, 
agricultural  fields,  and  bulldozing  for 
road  maintenance  and  widening  (D. 
Grout  and  L.  Mehrhoff.  pers.  comms. 
1997).  For  example,  individuals  of 
Osnwxvlon  manannense  and 
Tabemaemontana  rotensis  on  Rota  were 
almost  destroyed  during  recent  road- 
widening  activities  (D.  Grout  and  L. 
Mehrhoff,  pers.  comms.  1997). 

B.  Overutilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes  At  this  time,  overutilization  is 
not  known  to  be  an  important  factor,  but 
unrestricted  scientific  or  horticultural 
collecting  or  excessive  visits  by 
individuals  interested  in  seeing  rare 
plants  could  seriously  impact  all  three 
species,  whose  low  numbers  make  them 
especially  vulnerable  to  disturbances.  In 
addition,  the  only  known  population  of 
Sesogenes  rotensis,  located  in  a  public 
park,  is  threatened  with  trampling  by 
tourists  and  fishermen.  Vandalism  is 
also  a  threat  to  all  three  species,  as 
evidenced  by  the  destruction  of  a 
Tabemaemontana  rotensis  tree  on  Rota, 
which  was  hacked  to  the  ground  and  set 
on  fu«  after  its  location  was  given  to 
people  planning  a  golf  course  in  the  area 
(Raulerson  and  Rinehart  1997). 

C.  Disease  and  predation.  No  diseases 
or  predators  of  these  three  species  have 
been  documented.  However,  an 
unidentified  caterpillar  was  observed 


causing  defoliation  damage  to  one 
Tabemaemontana  rotensis  tree  (L. 
Mehrhoff  and  C.  Russell,  Service,  pers. 
comms.  1997).  and  individuals  of 
Osmoxylon  manannense  have 
reportedly  suffered  defoliation  by  an 
unknown  agent  (E.  Taisacan.  pers. 
comm.  1997).  Although  why  O. 
mariannense  is  declining  is  unclear, 
invertebrate  pests,  rats,  or  disease  are 
suspected,  judging  by  the  poor  health  of 
the  leaves,  the  lack  of  seedlings  or 
juveniles,  and  the  fact  that  several  of  the 
previously  mapped  older  individuals 
have  died  in  recent  years  (D.  Grout, 
pers.  comm.  1997). 

In  the  Hawaiian  Islands,  two  rat 
species,  the  black  rat  {Rattus  rattus)  and 
the  Polynesian  rat  [H.  exulans),  and  to 
a  lesser  extent  other  introduced  rodents 
such  as  the  European  house  mouse  (Mus 
domesticus],  eat  large,  fleshy  fruits  and 
strip  the  bark  of  some  native  plants 
(Cuddihy  and  Stone  1990,  Tomich  1986, 
Wagner  et  al.  1985).  Introduced  rats  (/?. 
tanezumi  and  R.  exulans)  or  house  mice 
(M.  musculus)  on  Rota  also  may  be  a 
threat  to  Osmoxylon  mariannense  and 
Tabemaemontana  rotensis,  since  no 
regeneration  of  these  species  has  been 
observed  (Earl  Campbell.  U.S. 
Geological  Survey.  Biological  Resources 
Division,  pers.  comm.  1998). 

Although  no  predation  or  trampling 
by  ungulates  has  been  documented. 
Osmoxylon  mariannense  and 
Tabemaemontana  rotensis  on  both 
islands  are  potentially  threatened  by 
adverse  effects  from  feral  pigs  and  deer. 
Four  of  the  T.  rotensis  trees  on  Guam  are 
protected  from  ungulates  inside  Area 
50.  which  is  fenced,  though  whether  the 
trees'  occurrence  in  this  location 
resulted  from  the  exclusion  of  ungulates 
is  not  clear.  However,  three  individuals 
of  T.  rotensis  on  Guam  are  not  currently 
fenced  and  could  be  browsed  or 
trampled  by  feral  animals.  On  Rota, 
cooperative  efforts  between  the  Service 
and  the  Rota  Division  of  Fish  and 
Wildlife  resulted  in  the  construction  of 
fenced  exclosures  around  the  two 
known  T.  rotensis  trees  and  several 
individuals  of  O.  mariannense. 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  Currently,  these 
species  receive  no  formal  protection 
from  Federal,  Government  of  Guam,  or 
CNMI  laws.  While  Goverrmient  of  Guam 
laws  would  prohibit  the  take  of 
endangered  species,  the  CNMI  has  no 
similar  regulations  to  protect  listed 
species,  although  they  sometimes 
provide  limited  species  protection  to 
specific  islands  regardless  of  overall 
species  distributions  (e.g.,  Mariana  fruit 
bat).  A  Habitat  Conservation  Plan  (HCP) 
for  the  island  of  Rota  is  now  under 
development  (Resources  Northwest 


1997)  by  the  CNMI  Govenunent  and 
local  Rota  residents  with  technical 
assistance  from  the  U.S.  Fish  and 
Wildlife  Service.  Pacific  Islands  Office. 
Initiated  largely  for  the  conservation  of 
the  Mariana  crow  (Corvus  kubaryi], 
most  of  the  land  that  is  under 
discussion  for  possible  inclusion  in 
conservation  areas  under  the  HCP  is 
limestone  forest,  which  may  provide 
potential  habitat  for  these  three  plant 
species.  However,  the  HCP  has  not  yet 
been  submitted  as  part  of  an  application 
for  an  Endangered  Species  Act  section 
10  permit,  and  we  have  not  made  any 
decision  regarding  whether  it  would 
meet  statutory  issuance  criteria. 

The  Guam  National  Wildlife  refuge 
overlay  was  established  to  develop  and 
implement  a  long-term  comprehensive 
program  to  conserve  and  restore 
endangered  and  threatened  species  and 
other  native  flora  and  fauna,  consistent 
with  the  national  defense  mission  of  the 
Air  Force.  For  example,  some  of  the 
Tabemaemontana  rotensis  individuals 
occurring  in  the  overlay  refuge  are 
within  Area  50,  a  protected  section  of 
forest.  However,  as  discussed  in  Factor 
C,  other  individuals  of  this  species  are 
not  currently  fenced  and  could  be 
browsed  or  trampled  by  feral  animals.  In 
addition,  while  the  Air  Force  consults 
with  us  on  actions  that  may  affect  listed, 
proposed,  and  candidate  species  and 
their  habitats,  nothing  in  the 
cooperative  agreements  establishing  the 
overlay  refuge  would  prohibit  the  Air 
Force  from  carrying  out  its  mission  on 
such  lands,  consistent  with  applicable 
law.  Therefore,  military  missions  such 
as  troop  training  actions  that  occur 
within  habitat  supporting  candidate 
species  (e.g.,  T.  rotensis)  could  take 
precedence  over  conservation  of 
candidate  species. 

E.  Other  natural  or  manmade  factors 
affecting  its  continued  existence.  The 
combination  of  increased  storm 
disturbance  frequency  and  competition 
from  alien  species  may  be  significandy 
altering  the  condition  of  habitat 
occupied  by  Tabemaemontana  rotensis 
and  Osmoxylon  mariannense.  Guam 
and  Rota  have  a  long  history  of 
distiu-bances  by  tropical  typhoons  (Weir 
1991),  and  the  native  biota  may  be 
adapted  to  these  events;  however,  in  the 
past  decade,  frequent  typhoons  have 
severely  impacted  both  islands.  In 
addition,  all  three  species  are  threatened 
by  competition  from  one  or  more 
normative  plant  species. 
Tabemaemontana  rotensis  may  be 
threatened  by  Momordica  charantia. 
Mikania  scandens,  and  Passiflora 
suberosa.  Nesogenes  rotensis  is 
threatened  by  Casuarina  equisetifolia, 
which  is  becoming  established  in  the 


coastal  strand  habitat  at  Pofia  Point 
Fishing  Cliff  C.  equisetifolia  will  likely 
spread  and  may  significantly  change  the 
coastal  scrubland  into  a  forest  habitat 
with  no  understory  plants  or  available 
sunlight.  Destruction  of  the  sabana 
forest  canopy  by  typhoons  in  recent 
years  has  not  only  destroyed  individual 
O.  mariannense  trees  (Raulerson  and 
Rinehart  1997).  but  has  also  altered 
subcanopy  habitat  conditions  over  the 
long  term  by  opening  up  and  drying  out 
older,  closed  forest  habitat  (E.  Taisacan. 
pers.  comm.  1998).  In  opened  forest 
areas,  various  opportunistic,  weedy 
vines  such  as  M.  charantia.  M. 
scandens,  and  P.  suberosa  cover  the 
ground  (Fosberg  1960;  Guy  Hughes, 
pers.  comm.  1998)  and  may  not  provide 
the  conditions  for  seed  germination  and 
seedling  growth  as  is  provided  in 
closed-canopy,  high-stature  forests 
covered  with  mosses  and  various 
epiphjiic  species  like  orchids. 

The  small  number  of  individuals  of 
the  three  species  covered  by  this 
proposed  rule  increases  the  potential  for 
extinction  from  natural  or  human- 
caused  random  events.  The  limited  gene 
pool  may  depress  reproductive  vigor,  or 
a  single  human-caused  or  natural 
environmental  disturbance  could 
destroy  a  significant  percentage  of  the 
individuals  or  whole  populations.  For 
example,  a  typhoon  could  cause  the 
destruction  of  the  remaining  individuals 
of  Tabemaemontana  rotensis  on  the 
Guam  Naval  Magazine,  or  a  storm  surge 
could  destroy  the  only  remaining 
population  of  Nesogenes  rotensis. 

We  have  carefully  assessed  the  best 
scientific  and  commercial  information 
available  on  the  past,  present,  and 
future  threats  facing  these  species  in 
determining  to  propose  this  rule.  Based 
on  this  evaluation,  we  propose  to  list 
Nesogenes  rotensis,  Osmoxylon 
mariannense,  and  Tabemaemontana 
rotensis  as  endangered.  These  three 
species  are  threatened  by  one  or  more  of 
the  following;  habitat  degradation  or 
destruction  by  feral  deer  and  pigs: 
competition  for  space,  light,  water,  and 
nutrients  with  naturalized,  introduced 
plant  species;  road  construction  and 
maintenance  activities;  recreational 
activities;  natural  disasters  or  random 
environmental  events;  fire;  vandalism; 
development  of  agricultural 
homesteads,  resorts,  and  golf  courses; 
limited  reproductive  vigor;  and 
potentially  insect,  mouse,  or  rat 
predation.  Osmoxylon  mariannense  is 
known  from  1  scattered  population  of 
approximately  20  individuals,  while 
Nesogenes  rotensis  is  known  from  1 
population  of  approximately  30  plants. 
Only  around  30  adult  Tabemaemontana 
rotensis  trees  are  known  from  two 
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scattered  populations  on  Guam  and 
Rota.  Small  population  size  and  limited 
distribution  make  those  species 
particularly  vulnerable  to  extinction 
from  reduced  reproductive  vigor  or 
random  environmental  events. 

Critical  Habitat 

Critical  habitat  is  defined  in  section  3, 
paragraph  (5){A)  of  the  Act  as  the 
specific  areas  within  the  geographical 
area  occupied  by  a  species,  at  the  time 
it  is  listed  in  accordance  with  the  Act, 
on  which  arf  found  those  physical  or 
biological  features  essential  to  the 
conservation  of  the  species  and  that  mav 
require  special  management 
considerations  or  protection;  and 
specific  areas  outside  the  geographical 
area  occupied  by  a  species  at  the  time 
it  is  listed  in  accordance  with  the 
provisions  of  section  4  of  the  Act,  upon 
a  determination  by  the  Secretary  that 
such  areas  are  essential  for  the 
conservation  of  the  species. 
"Conservation"  means  the  use  of  all 
methods  and  procedures  needed  to 
bring  the  species  to  the  point  at  which 
listing  under  the  Act  is  no  longer 
necessary. 

Critical  habitat  designation,  by 
definition,  directly  affects  only  Federal 
agency  actions  through  consultation 
under  section  7(a)(2)  of  the  Act  Section 
7(a)(2)  requires  Federal  agencies  to 
ensure  that  activities  they  authorize, 
fund,  or  carry  out  are  not  likely  to 
jeopardizH  the  ci>ntinu«d  existence  of  a 
listed  species  or  destroy  or  adversely 
modify  its  critical  habitat 

Section  4(a)(.3)  of  the  Act,  as 
amended,  and  implementing  regulations 
(50  CP'K  424.12)  require  that,  to  the 
maximum  extent  prudent  and 
determinable,  we  designate  critical 
habitat  at  the  time  the  species  is 
determined  to  be  endangered  or 
threatened   Our  regulations  (5U  CFK 
424.12(a)(1))  state  that  designation  of 
critical  habitat  is  not  prudent  when  one 
or  both  of  the  following  situations 
exist — ( 1 )  the  species  is  threatened  bv 
t.iking  or  othtir  activity  and  the 
idtnitifi(  .ition  of  critK  a!  habitat  can  be 
cxpecteil  to  increase  the  degree  of  threat 
to  the  species  or  (2)  such  designation  of 
rntical  habitat  would  not  be  beneficial 
to  the  spe<:ios 

We  propose  that  critic;al  habitat  is 
prudent  for  Nt^sofftmrs  mtensis. 
Osmoxvloii  mdhdnnfnsf.  and 
Tabfrntwmontana  rotrnsis  In  the  last 
few  years,  a  series  of  t:ourt  decisions 
have  overturned  Service  determmatitins 
regarding  a  variety  of  species  that 
designation  of  critical  habitat  would  not 
he  prudent  [r  i"  .  Saturtil  Ht'saiin  rs 
Dfffnsf  Council  v    ( '  .S  Dfpdrtmfiit  of 
the  Interior  11  .J  F    td  11 2 1  (Mth  Cir. 


1997):  Conservation  Council  for  Hawaii 
v.  Babbitt.  2  F.  Supp.  2d  1280  (D. 
Hawaii  1998)).  Based  on  the  standards 
applied  in  those  judicial  opinions,  we 
believe  that  the  designation  of  critical 
habitat  for  these  species  would  be 
prudent. 

Due  to  the  small  population  sizes,  the 
three  species  are  vulnerable  to 
unrestricted  collection,  vandalism,  or 
other  disturbance.  We  remain  concerned 
that  these  threats  might  be  exacerbated 
by  the  publication  of  critical  habitat 
maps  and  further  dissemination  of 
locational  information.  However, 
although  we  are  aware  of  specific 
evidence  of  vandalism,  we  do  not 
believe  that  the  designation  of  critical 
habitat  will  increase  the  degree  of 
threat.  In  addition,  we  have  not  found 
specific  evidence  of  collection  or  trade 
of  these  species  or  any  similarly  situated 
species.  Consequently,  consistent  with 
applicable  regulations  (50  CFR 
424.12(a)(l)(i))  and  recent  case  law.  we 
do  not  expect  that  the  identification  of 
critical  habitat  will  increase  the  degree 
of  threat  to  these  species  of  taking  or 
other  human  aciivity. 

In  the  absence  of  a  finding  that  critical 
habitat  would  increa.se  threats  to  a 
species,  if  any  benefits  would  result 
from  critical  habitat  designation,  then  a 
prudent  finding  is  warranted.  In  the 
c;ase  of  these  species,  some  benefits  may 
result  from  designation  of  critical 
habitat  The  primary  regulatory  effect  of 
critical  habitat  is  the  section  7 
requirement  that  Federal  agencies 
refrain  from  taking  any  action  that 
destroys  or  adversely  modifies  critical 
habitat.  While  a  critical  habitat 
designation  for  habitat  currently 
occupied  bv  this  species  would  not  be 
likely  to  change  the  section  7 
consultation  outcome  because  an  action 
that  destroys  or  adversely  modifies  such 
critical  habitat  would  also  be  likely  to 
result  in  jeopardy  to  the  sf>ecies,  in 
some  instances  s»H:tion  7  consultation 
might  be  triggered  only  if  critical  habitat 
IS  designated  Kxamples  could  include 
unoccupied  habitat  or  occupied  habitat 
th.it  may  become  uninc  upied  in  the 
future  Designating  critical  habitat  may 
also  provide"  some  educational  or 
informational  benefits  Therefore,  we 
find  that  critical  habitat  is  prudent  for 
thfjse  three  species 

However,  we  cannot  propose  critical 
habitat  designations  for  these  sptnnes  at 
this  time  Our  Hawaiian  field  office, 
which  would  have  the  lead  for  such 
proposals,  is  in  the  process  of 
complying  with  the  court  order  in 
Consenntion  Council  for  Hawaii  v. 
Babbitt.  CIV  NO  97-00098  ACK  (D 
Haw.  Mar  9  and  Aug.  10,  1998)  In  that 
case,  the  United  States  District  C^ourt  for 


the  District  of  Hawaii  remanded  to  the 
Service  its  "not  prudent"  findings  on 
critical  habitat  designation  for  245 
species  of  Hawaiian  plants.  The  court 
ordered  us  not  only  to  reconsider  these 
findings,  but  also  to  designate  critical 
habitat  for  any  species  for  which  we 
determine  on  remand  that  critical 
habitat  designation  is  prudent.  Proposed 
designations  or  nondesignations  for  100 
species  are  to  be  published  by 
November  30.  2000.  Proposed 
designations  or  nondesignations  for  the 
remaining  145  species  are  to  be 
published  by  April  30.  2002.  Final 
designations  or  nondesignations  are  to 
be  published  within  1  year  of  each 
proposal.  Compliance  with  this  court 
order  is  a  huge  undertaking  involving 
critical  habitat  determinations  for  over 
one-fifth  of  all  species  that  have  ever 
been  listed  under  the  Endangered 
Species  Act.  and  over  one-third  of  all 
listed  plant  species.  In  addition,  we 
have  been  ordered  to  include  in  this 
effort  critical  habitat  designations  for  an 
additional  10  plants  that  are  the  subject 
of  another  lawsuit.  See  Conservation 
Council  for  Hawaii  v.  Babbitt.  CIV.  NO. 
99-00283  HG.  We  caimot  develop 
proposed  critical  habitat  designations 
for  these  three  plant  species  without 
significant  disruption  of  the  field 
office's  intensive  efforts  to  comply  with 
these  court  orders. 

To  attempt  to  do  so  could  also  affect 
the  listing  program  Region-wide. 
Administratively,  the  Service  is  divided 
into  seven  geographic  regions.  These 
three  species  are  under  the  jurisdiction 
of  Region  1.  which  includes  California, 
Oregon,  Washington,  Idaho,  Nevada. 
Hawaii,  and  other  Pacific  Islands.  About 
one-half  of  all  listed  species  occur  in 
Region  1   Region  1  receives  by  far  the 
largest  share  of  listing  funds  of  any 
Service  region  because  it  has  the 
heaviest  listing  workload.  Region  1  must 
also  expend  its  listing  resources  to 
comply  with  existing  court  orders  or 
settlement  agreements.  In  fact,  in  the 
last  fiscal  year,  all  of  the  Region's 
funding  allocation  for  critical  habitat 
actions  were  expended  to  comply  with 
court  orders.  If  we  were  to  immediately 
prepare  proposed  critical  habitat 
designations  for  these  3  species 
notwithstanding  the  court  order 
pertaining  to  245  Hawaiian  plant 
species,  efforts  to  provide  protection  to 
many  other  species  that  are  not  yet 
listed  would  be  delayed.  While  we 
believe  there  may  be  some  benefits  to 
designating  critical  habitat  for  these 
species,  these  benefits  are  significantly 
fewer  in  comparison  to  the  benefits  of 
listing  a  species  under  the  Endangered 
Species  Act  because,  as  discussed 


above,  the  priman,'  regulatory  effect  of 
critical  habitat  is  limited  to  the  section 
7  requirement  that  Federal  agencies 
refrain  from  taking  any  action  that 
destroys  or  adversely  modifies  critical 
habitat. 

As  explained  in  detail  in  the  Final 
Listing  Priority  Guidance  for  FY2000 
(64  FR  57114)!  our  listing  budget  is 
ciurently  insufficient  to  allow  us  to 
immediately  complete  all  of  the  listing 
actions  required  by  the  Act.  We  plan  to 
employ  a  priority  system  for  deciding 
which  outstanding  critical  habitat 
designations  should  be  addressed  first. 
We  will  focus  our  efforts  on  those 
designations  that  will  provide  the  most 
conservation  benefit,  taking  into 
consideration  the  efficacy  of  critical 
habitat  designation  in  addressing  the 
threats  to  the  species,  and  the 
magnitude  and  immediacy  of  those 
threats.  Deferral  of  a  proposal  to 
designate  critical  habitat  for  these  three 
species  will  allow  us  to  concentrate  our 
limited  resources  on  higher  priority 
critical  habitat  and  other  listing  actions, 
while  allowing  us  to  put  in  place 
protections  needed  for  the  conservation 
of  these  three  Mariana  Islands  plants 
without  further  delay.  Therefore,  given 
the  current  workloaci  in  Region  1  and, 
particularly,  the  Hawaiian  field  office, 
we  expect  that  we  will  be  unable  to 
develop  a  proposal  to  designate  critical 
habitat  for  these  three  plants  until 
FY2004. 

We  will  make  the  final  critical  habitat 
determination  with  the  final  listing 
determination  for  these  three  species.  If 
this  final  critical  habitat  determination 
is  that  critical  habitat  is  prudent,  we 
will  develop  a  proposal  to  designate 
critical  habitat  for  these  species  as  soon 
as  feasible,  considering  our  workload 
priorities. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Act  include 
recognition,  recovery  actions, 
requirements  for  Federal  protection,  and 
prohibitions  against  certain  practices. 
Recognition  through  listing  encourages 
and  results  in  conser\'ation  actions  by 
Federal,  State,  and  private  agencies, 
groups,  and  individuals.  The  Act 
provides  for  possible  land  acquisition 
and  cooperation  with  the  States  and 
requires  that  recovery  actions  be  carried 
out  for  all  listed  species.  The  protection 
required  of  Federal  agencies  and  the 
prohibitions  against  taking  and  harm  are 
discussed,  in  part,  below. 

Section  7(a)  of  the  Act,  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 


or  threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  part 
402.  Section  7(a)(4)  of  the  Act  requires 
Federal  agencies  to  confer  informally 
with  us  on  any  action  that  is  likely  to 
jeopardize  the  continued  existence  of  a 
proposed  species  or  result  in 
destruction  or  adverse  modification  of 
proposed  critical  habitat.  If  a  species  is 
subsequently  listed,  section  7(a)(2) 
requires  Federal  agencies  to  ensure  that 
activities  they  authorize,  fund,  or  carrj- 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  such  a  species  or 
to  destroy  or  adversely  modify  its 
critical  habitat.  If  a  Federal  action  mav 
affect  a  listed  species  or  its  critical 
habitat,  the  responsible  Federal  agency 
must  enter  into  formal  consultation  with 
us. 

Federal  agency  actions  that  require 
conference  and/or  consultation  as 
described  in  the  preceding  paragraph 
may  include,  but  not  be  limited  to: 
Army  Corps  of  Engineers  projects,  such 
as  the  construction  of  roads,  firebreaks 
and  bridges;  various  U.S.  armed  forces 
activities  on  Guam,  and  possibly  the 
northern  Mariana  Islands,  such  as 
combat  and  mobility  training,  and 
construction;  Natural  Resoiu-ce 
Conservation  Service  projects;  Federal 
Emergency  Management  Agency 
activities;  and  U.S.  Department  of 
Housing  and  Urbcm  Development 
projects.  Conser\'ation  of  these  plant 
species  may  be  consistent  with  some 
ongoing  operations  at  these  sites; 
however,  the  proposed  listing  of  these 
species  in  Guam  and  the  CNMI  could 
result  in  some  restrictions  on  certain 
activities  and  the  use  of  certain  lands. 

Listing  Nesogenes  rotensis. 
Osmoxy'lon  mariannense.  and 
Tabernaemontana  rotensis  provides  for 
the  development  and  implementation  of 
a  recovery  plan  for  these  species.  These 
plans  will  bring  together  Federal,  State, 
and  regional  agency  efforts  for 
conservation  of  the  species.  Recovery- 
plans  will  establish  a  framework  for 
agencies  to  coordinate  their  recover\' 
efforts.  The  plans  will  set  recovery 
priorities  and  estimate  the  costs  of  the 
tasks  necessary  to  accomplish  the 
priorities.  They  will  also  describe  the 
site-specific  management  actions 
necessary  to  achieve  conservation  and 
survival  of  these  species. 

The  Act  and  its  implementing 
regulations,  found  at  50  CFR  17.61. 
17.62.  and  17.63.  set  forth  a  series  of 
general  prohibitions  and  exceptions  that 
apply  to  all  endangered  plant  species. 
Under  these  prohibitions,  it  is  illegal  for 
any  person  subject  to  the  jurisdiction  of 


the  United  States  to  import  or  export, 
transport  in  interstate  or  foreign 
commerce  in  the  course  of  a  commercial 
activity,  sell  or  offer  for  sale  in  interstate 
or  foreign  commerce,  or  remove  any 
such  species  from  areas  under  Federal 
jurisdiction.  In  addition,  the  Act 
prohibits  the  malicious  damage  or 
destruction  of  areas  under  Federal 
jurisdiction  and  the  removal,  cutting, 
digging  up,  or  damaging  or  destroying  of 
such  plants  in  knowing  violation  of  any 
State/Commonwealth/Territory  law  or 
regulation,  or  in  the  course  of  a 
violation  of  State/Commonwealth/ 
Territory  criminal  trespass  law.  Certain 
exceptions  to  the  prohibitions  apply  to 
our  agents  and  State  conservation 
agencies. 

The  Act  and  50  CFR  17.62  and  17.63 
also  provide  for  the  issuance  of  permits 
to  carry  out  otherwise  prohibited 
activities  involving  endangered  plant 
species  under  certain  circumstances. 
Such  permits  are  available  for  scientific 
piu-poses  and  to  enhance  the 
propagation  or  survival  of  the  species. 
VVe  anticipate  that  few  permits  would 
ever  be  sought  or  issued  because  these 
three  species  are  not  common  in 
cultivation  or  in  the  wild. 

Our  policy,  as  published  in  the 
FederaJ  Register  on  July  1.  1994  (59  FR 
34272),  is  to  identify-,  to  the  ma.ximum 
extent  practicable,  those  activities  that 
would  or  would  not  constitute  a 
violation  of  section  9  of  the  Act  if  a 
species  is  listed.  The  intent  of  this 
policy  is  to  increase  public  awareness  as 
to  the  effects  of  the  listing  on  future  and 
ongoing  activities  within  a  species' 
range.  Only  one  of  these  species. 
Tabernaemontana  rotensis.  has  a 
population  on  Federal  land  under  U.S. 
Air  Force  jurisdiction  within  the  Guam 
National  Wildlife  Refuge.  Collection, 
damage,  or  destruction  of  this  species 
on  Federal  land  is  prohibited  without  a 
Federal  permit.  Such  activities 
involving  any  of  the  three  species  on 
non-Federal  lands  would  constitute  a 
violation  of  section  9  if  conducted  in 
knowing  violation  of  Government  of 
Guam  or  CNMI  laws  or  regulations.  The 
Service  is  not  aware  of  any  trade  in 
these  species. 

Questions  regarding  whether  specific 
activities  would  constitute  a  violation  of 
section  9  should  be  directed  to  the  Field 
Supervisor  of  the  Pacific  Islands  Office 
(see  ADDRESSES  section).  Requests  for 
copies  of  the  regulations  for  listed 
plants  and  inquiries  about  prohibitions 
and  permits  may  be  addressed  to  the 
Fish  and  Wildlife  Service.  Ecological 
Services,  Permits  Branch.  911  N.E.  11th 
Avenue,  Portland.  Oregon  97232-4181 
(telephone  503-231-2063;  FAX  503- 
231-6243). 
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Public  Comments  Solicited 

VVi>  intfnd  th.it  anv  final  ac  tion 
rfsiilting  friiiii  this  propusal  will  lit'  a.s 
accurate  and  fff(H:tivr  as  piissiblc 
Comments  or  suggestions  from  the 
public,  other  concerned  government.il 
ajjen(  ies.  the  scientific  communitv. 
industry,  or  ,uiv  other  interested  p.irtv 
concerning  this  proposed  rule  are 
requested  (iomments  are  partic  ularlv 
sought  (oncerning; 

(1)  Biologiial.  commercial  trade,  or 
other  relevant  data  concerning  anv 
threat  (or  lac:k,  thereof)  to  these  species: 

(lijThe  location  of  anv  additional 
populations  of  these  species  and  reasons 
whv  anv  habitat  should  or  should  not  be 
designated  as  critical  habitat; 

(;<)  Additional  information  on  the 
range,  distribution,  and  population  size 
of  these  species;  and 

(4)  (airrent  or  planned  ac:tivities  in  the 
subject  area  and  their  possible  impa(  ts 
on  tht^se  species. 

P'lnal  issuance  of  regulations  for  these 
three  species  will  fake  into 
(;onsideration  the  ( omments  and  anv 
additional  information  received  bv  the 
,Servic;e.  and  such  communications  rnav 
lead  to  a  final  regulation  that  differs 
from  this  proposal    In  accordance  with 
interagency  policy  published  on  lulv  1. 
19^4  (59  FR  :{427()),  upon  publication  of 
this  pr()[)osed  rule  in  the  Federal 
Register,  we  will  solicit  expert  reviews 
bv  at  least  three  specialists  regarding 
pertinent  scientific  or  commeri  ial  data 
and  assumptions  relating  to  the 
taxonf)mic,  biological,  and  ecological 
information  for  the  three  species.  The 
purpose  of  such  .i  review  is  to  ensure 
that  listing  decisions  are  based  on 
s(;ientifi(;allv  sound  data,  assumptions, 
and  analyses,  including  the  input  of 
appropriate  experts   We  will  summarize 
the  opinions  of  these  reviewers  in  the 
final  decision  document   The  final 
determination  may  differ  from  this 
proposal  based  upon  the  information  we 
receive 

You  ma\  recjuest  a  publu  hearing  on 
this  proposal   Your  request  for  a  hearing 
must  be  made  in  writing  and  filed 
within  4,'i  davs  of  the  date  of  publication 


of  this  proposal  in  the  Federal  Register 
.•\ddres.s  your  refjuests  to  the  Field 
.Supervisor  (see  ADDRESSES  sectitm) 

Our  practice  is  to  make  comments, 
including  names  and  home  addresses  of 
respondents,  available  for  public;  review 
during  regular  business  hours 
individual  respondents  may  request  that 
we  withhold  their  home  address  from 
the  rulemaking  r«<;ord.  which  we  will 
honor  to  the  extent  allowable  by  law.  In 
some  circumstanc:es.  we  would 
withhold  from  the  rulemaking  record  a 
respondent's  identity,  as  allowable  by 
law.  if  you  wish  for  us  to  withhold  your 
name  and/or  address,  you  must  slate 
this  request  prominently  at  the 
beginning  of  your  comment.  However, 
we  will  not  consider  anonymous 
comments   We  will  make  all 
submissions  from  organizations  or 
businesses,  and  from  individuals 
identifying  themselves  as 
representatives  or  officials  of 
organizatiims  or  businesses,  available 
for  public;  inspection  in  their  entirety. 

Electronic  Access  and  Filing 

You  may  send  comments  by  e-mail  to 
;tmplants  pr@fws.gov   Please  submit 
thf!se  (;c)mments  as  an  ASCII  file  and 
avoid  the  use  c^)f  special  characters  and 
.iny  form  of  encryption.  Please  also 
include  'Attn:  RIN  1018-AG09  "  and 
your  name  and  return  address  in  your 
e-mail  message.  If  you  do  not  rec:eive  a 
confirmation  from  the  system  that  we 
have  re(;eived  your  e-mail  message, 
contact  us  directly  bv  calling  our  Pacific; 
Islands  Office  at  phone  number  808- 
.'>4 1-3441 

Executive  Order  12866 

Kxecutive  Order  12866  requires  each 
agenc:v  to  write  regulaticms  that  are  easy 
to  understand  We  invite  your 
c;omments  on  how  to  make  this  rule 
easier  to  understand  including  answers 
to  the  following:  ( 1)  Are  the 
recjuirements  of  the  rule  clear''  (2)  Is  the 
discussion  of  the  rule  in  the 
.SupplemtMitary  Information  sec:ticm  of 
the  preamble  helpful  to  understanding 


the  rule'  (.i)  What  else  could  we  do  to 
make  the  rule  easier  to  understand? 

National  Environmental  Policy  Act 

We  have  determined  that  preparation 
of  an  environmental  assessment  or 
environmental  impact  statement,  as 
defined  under  the  authority  of  the 
National  Environmental  Policy  Act  of 
1969.  is  not  necessary  when  issuing 
regulations  adopted  under  section  4(a) 
of  the  Endangered  Species  Act  of  1973. 
as  amended.  We  published  a  notice 
outlining  our  reasons  for  this  decision 
in  the  Federal  Register  on  October  25, 
1983  (48  FR  49244). 

References  Cited 

A  complete  list  of  all  references  cited 
herein  is  available  upon  request  from 
the  Pacific  Islands  Ecoregion  Office. 
(See  ADDRESSES  section.) 

Author:  The  author  of  this  proposed 
rule  is  Guy  D  Hughes  (see  ADDRESSES 
section)  (808/541-3441). 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports.  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Proposed  Regulation  Promulgation 

.Accordingly,  we  propose  to  amend 
part  17.  subchapter  B  of  chapter  I.  title 
50  of  the  Code  of  Federal  Regulations, 
as  set  forth  below: 

PART  17— {AMENDED] 

1  The  authority  citation  for  part  1 7 
continues  to  read  as  follows: 

Authority:  1(.  l'  .S C   HH1-1407;  if.  T  S.C. 
lfi.U-1544;  H.  rSi;  421)l-4:;4.=i.  Pub   I,.  99- 
h2.T.  100  .Sirtt    :i500;  unless  otherwise  noteci. 

2.  Section  17.12(h)  is  amended  by 
adding  the  following,  in  alphabetical 
order  under  FLOWERING  PLANTS,  to 
the  List  of  Endangered  and  Threatened 
Plants: 

§  1 7.1 2    Endangered  and  threatened  plants. 

***** 

(h)  *    *    * 


Species 


Scientific  name 


Common  name 


Historic  range 


Family 


Status       Wfien  listed 


Cntical 
tiabitat 


Special 
rules 


Flowering  Plants 


Nesoqenes  rotensis       None 


Western  Pacific 
Ocean~U  S  A 
(Common  wealtfi 
of  tfie  fMorthern 
Manana  Islancjs) 


Vertjenaceae 


NA 


NA 


Species 

Historic  range 

Family 

Status 

When  listed 

Critical 
habitat 

Special 

Scientific  name              Common  name 

mles 

Osmoxylon 
manannense. 


None 


Tabemaemontana 
rotensis 


None 


Western  Pacific 
Ocean— U.S.A. 
(Commonwealth 
of  the  Northern 
Mariana  Islands). 


Western  Pacific 
Ocean — USA. 
(Commonwealth 
of  the  Northern 
Manana  Islands 
and  Guam). 


Araliaceae 


HA 


NA 


Apocynaceae  E 


UA 


NA 


Dated:  May  2.  2000. 
f  amie  Rappaport  Clark, 

Dirfctor.  Fish  and  Wildlifp  .Sen/re. 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50  CFR  Part  17 

RIN  101fr-AGO4 

Endangered  and  Threatened  Wildlife 
and  Plants;  Proposed  Endangered 
Status  for  the  Buena  Vista  Lake  Shrew 

agency:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Proposed  rule. 

SUMMARY:  We,  the  U.S.  Fish  and 
Wildlife  Service  (Service),  propose  to 
list  the  Buena  Vista  Lake  shrew,  Sorex 
omatus  relictus,  as  endangered  pursuant 
to  the  Endangered  Species  Act  of  1973, 
as  amended  (Act).  Prior  to  1986,  this 
subspecies  had  not  been  observed  since 
it  was  first  described  in  1932.  In  1986, 
three  Buena  Vista  Lake  shrews  were 
observed  at  a  permanent  pond  located 
within  a  former  preserve,  approximately 
26  kilometers  (km)  (16  miles  (mi))  south 
of  Bakersfield,  CA.  No  more  than  38 
individuals  have  been  observed  since 
they  were  rediscovered  in  1986.  The 
only  known  extant  Buena  Vista  Lake 
shrew  population  is  threatened 
primarily  by  agricultural  activities, 
modifications  and  potential  impacts  to 
local  hydrology,  uncertainty  of  water 
delivery,  possible  toxic  effects  from 
selenium  poisoning,  and  random 
naturally  occurring  events.  This 
proposal,  if  made  final,  would 
implement  the  Federal  protection  and 


recovery  provisions  afforded  by  the  Act 
for  the  Buena  Vista  Lake  shrew. 
DATES:  We  must  receive  comments  from 
all  interested  parties  by  luly  31,  2000. 
Public  hearing  requests  must  be 
received  by  July  17,  2000. 
ADDRESSES:  Send  your  comments  and 
materials  concerning  this  proposal  to 
the  Field  Supervisor,  Sacramento  Fish 
and  Wildlife  Office,  U.S.  Fish  and 
Wildlife  Service,  2800  Cottage  Way,  Rm 
W-2605,  Sacramento,  California  95825. 
Comments  and  materials  received,  as 
well  as  the  supporting  documentation 
used  in  preparing  the  rule,  will  be 
available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dwight  Harvey,  Sacramento  Fish  and 
Wildlife  Office  (see  ADDRESSES  section) 
(telephone  916/414-6600;  facsimile 
916/414-6710). 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Buena  Vista  Lake  shrew,  Sorex 
omatus  relictus,  is  one  of  nine 
subspecies  within  the  ornate  shrew 
Sorex  omatus  species  complex  known 
to  occur  in  California  (Hall  1981;  Owen 
and  Hoffmann  1983;  Maldonado  1992). 
Sorex  omatus  belongs  to  the  order 
Insectivora  and  family  Soricidae, 
subfamily  Soricinae,  and  the  tribe 
Soricini,  with  three  subgenera  (Owen 
and  Hoffmann  1983;  Junge  and 
Hoffmann  1981). 

Sorex  omatus  relictus  are  primarily 
insectivorous  mammals  that  are  the 
approximate  size  of  a  mouse.  They  have 
a  long  snout,  tiny  bead-like  eyes,  ears 
that  are  concealed,  or  nearly  concealed, 
by  soft  fur,  and  five  toes  on  each  foot 
(Ingles  1965;  Biul  and  Grossenheider 
1964).  Sorex  omatus  relictus  are  active 
day  or  night.  When  they  are  not 
sleeping,  they  are  searching  for  food. 


These  shrews  eat  more  than  their  own 
weight  each  day  (Burt  and 
Grossenheider  1964)  to  withstand 
starvation  and  maintain  their  body 
weight  at  high  rates  of  metabolism 
(McNab  1991).  Sorex  omatus  relictus 
can  have  an  impact  on  surrounding 
plant  communities  by  consuming  large 
qucuitities  of  insects,  slugs,  and  other 
invertebrates  that  can  influence  such 
things  as  plant  succession  and  control 
the  irruptions  of  pest  insects 
(Maldonado  1992;  Williams  1991). 
Sorex  omatus  relictus  also  may  be  an 
important  prey  species  for  raptors, 
snakes,  and  carnivores  (Maldonado 
1992). 

Grinnell  (1932)  was  the  first  to 
describe  Sorex  omatus  relictus. 
According  to  Grinnell's  description,  the 
Buena  Vista  Lake  shrew's  back  is 
predominantly  black  with  a  buff\'-brown 
speckling  pattern,  its  sides  are  more 
buffy-brown  than  the  upper  surface,  and 
its  underside  is  smoke-gray.  The  tail  is 
faintly  bicolor  and  blackens  toward  the 
end  both  above  and  below.  The  Buena 
Vista  Lake  shrew  weighs  approximately 
4  grams  (g)  (0.14  ounces  (ozj)  (Kathy 
Freas,  Stanford  University,  pers.  comm. 
1994)  and  has  a  total  length  ranging 
from  98  to  105  millimeters  (mm)  (3.85 
to  4.13  inches  (in.))  with  a  tail  length  of 
35  to  39  mm  (1.38  to  1.54  in.)  (Griimell 
1932).  The  Buena  Vista  Lake  shrew- 
differs  from  its  geographically  closest 
subspecies,  the  ornate  shrew  Sorex 
omatus  spp,  ornatus.  by  having  darker, 
grayish-black  coloration,  rather  than 
browm.  In  addition,  S,  o.  ssp.  relictus 
has  a  slightly  larger  body  size;  shorter 
tail;  skull  with  a  shorter,  heavier 
rostrum;  and  a  higher  and  more  angular 
brain-case  in  dorsal  view  than  S.  o.  ssp. 
omatus  (Grinnell  1932). 

Ornate  shrews,  on  the  average,  rarely 
live  longer  than  12  months,  and 
evidence  indicates  that  the  normal 
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lifespan  does  not  exceed  16  months 
(Rudd  1955).  In  montane  woodlands, 
shrews  have  a  well-defined 
reproductive  .season  that  lasts  from  mid- 
May  through  August  (Williams  1991) 
They  give  hirth  to  up  to  two  litters  per 
year  containing  four  to  six  young  The 
number  of  litters  depends  on  how  early 
or  late  in  the  year  the  young  are  born 
and  can  bec:ome  sexually  active  (Owen 
and  Hoffmann  1983).  The  Buena  Vista 
Lake  shrew  has  a  breeding  season  that 
begins  in  February  or  March,  and  may 
either  extend  later  in  the  year,  based  on 
habitat  quality  and  availability  of  water, 
or  end  with  the  onset  of  the  dry  season 
in  May  or  June  (Jesus  Maldonado. 
University  of  California-Los  Angeles, 
pers.  comm.  1998). 

The  Buena  Vista  Lake  shrew  was 
originally  described  by  Grinnell  (1932) 
as  a  new  subspecies.  Sorex  omatus 
relictus.  based  on  the  type  specimen  and 
two  other  specimens  collected  around 
the  old  Buena  Vista  Lake  bed.  On 
October  21.  1909,  a  single  specimen  of 
S  o.  ssp.  relictus  was  collected  at 
Buttonwillow,  a  town  approximately  40 
km  (25  mi)  northwest  of  Buena  Vista 
Lake  (Williams  1986:  Doug  Long. 
California  Academy  of  Sciences,  pers. 
comm.  1998).  Grinnell  (1932)  noted 
evidence  that  integration  between  the 
subspecies  Sorex  omatus  omatus  and  S 
o.  ssp.  relictus  occurred  in  areas  of 
geographic  overlap.  This  integration 
prompted  Freas  (1990)  to  question  the 
legitimacy  of  the  Buena  Vista  Lake 
shrew's  status  as  a  distinct  subspecies. 
Currently,  the  entire  Sorex  omatus 
complex  (consisting  of  eight  subspecies 
in  California  and  one  in  Baja  California) 
is  undergoing  additional  genetic  and 
morphological  evaluation  () 
Maldonado.  pers.  comm   1998). 
Preliminary  results  from  strictly 
morphological  measurements  for  this 
group  were  equivocal  throughout 
California.  However,  mitochondrial 
DNA  and  micro-satellite  nuclear 
sequences  and  allozyme  data  have  aided 
in  determining  subspecies  ranges.  From 
these  data,  researchers  determined  that 
the  Buena  Vista  Lake  shrew  is  a  distinct 
subspecies  from  other  S  ornatus 
subspecies;  it  is  unlike  anv  other 
sampled  throughout  the  southern  .San 
Joaquin  Valley  (I   Maldonado,  pers. 
comm.  1998) 

Based  on  Criniifll's  (1933)  records  in 
the  Museum  of  Vertebrate  Zoology  at 
Berkeley  (three  museum  spet:imens  and 
related  field  notfs).  the  distribution  of 
the  Buena  Vista  Lake  shrew  was 
historically  limited  to  the  marshlands  of 
the  southern  .San  [oaijuin  Valley  south 
from  approximately  where  the  waters  of 
the  Kings  River  divide  toward  the  San 
Joaquin  River  and  Iwd  of  Tulare  Lake. 


with  the  animals  living  in  the  swampy 
margins  of  Kem.  Buena  Vista.  Goose, 
and  Tulare  Lakes  However,  by  the  time 
the  shrew  was  discovered.  Grinnell 
stated  that  the  beds  of  these  lakes  were 
already  dry  and  mostly  cultivated  with 
only  sparse  remnants  of  the  original 
fauna  (Grinnell  1932).  Williams  (1986) 
stated  that  nearly  all  of  the  valley  floor 
in  the  Tulare  Basin  is  cultivated  and 
that  most  of  the  lakes  and  marshes  had 
been  drained  and  cultivated. 

The  Buena  Vista  Lake  shrew  was 
likely  historically  distributed  in  the 
marshlands  of  the  San  Joaquin  Valley 
throughout  most  of  the  Tulare  Basin 
(Grinnell  1933;  U.S.  Fish  and  Wildlife 
Service  1997).  The  Buena  Vista  Lake 
shrew  occurs  on  property  owned  by  the 
JR.  Boswell  Company  (Company), 
formerly  known  as  the  Kem  Lake 
Preserve  (Preserve),  on  the  old  Kem 
I.ake  bed,  in  Kem  County.  California 
(California  Natural  Diversity  Data  Base 
(CNDDB)1986)  This  property  totals 
about  33.5  hectares  (ha)  (83  acres  (ac)). 
and  the  only  known  viable  population 
of  Buena  Vista  Lake  shrews  inhabits  a 
small  1.2-ha  (3-ac)  wetland  area  that 
exists  there.  Although  the  Preserve  has 
remained  relatively  unchanged  since  the 
Buena  Vista  Lake  shrew  was  detected  at 
this  site  in  1986,  the  future  management 
of  the  Preserve  and  the  future  existence 
of  this  subspecies  is  uncertain. 

Water  is  a  necessary  component  of  the 
Buena  Vista  Lake  shrew's  environment. 
Moisture  is  required  to  support  a 
diverse  insect  fauna,  which  is  the 
primary  food  source  needed  to  maintain 
the  shrew's  high  metabolism.  During 
surveys  conducted  on  the  Preserve  in 
1988  and  1990,  Freas  (1990)  found  a 
clear  trend  in  preference  of  moderately 
moist  (mesic)  habitats  over  drier  (xeric) 
habitats  by  the  shrew,  with  25  animals 
being  captured  in  the  mesic 
environments  and  none  in  xeric  habitat. 
Maldonado  (1992)  also  acknowledged 
this  type  of  habitat  preference,  stating 
that  the  shrew  is  closely  associated  with 
dense,  riparian  understories  that 
provide  food,  cover,  and  moisture. 

The  permanent  pond  where  the 
subsptKiies  occurs  is  located  within  the 
Preserve,  called  Gator  Pond,  which  is 
not  an  artesian  system.  It  is  dry  for 
many  years,  filling  only  when  there  is 
adequate  flood  runoff,  or  as  in  1986, 
when  the  Company  used  the  area  for 
storage  of  excess  water  (The  Nature 
Conservancy  (TNC)  in  litt.  1986;  Rick 
Mewett,  TNC.  tn  litt.  1987)  The  Rim 
Ditch  forms  the  southern  border  of  the 
Preserve,  and  another  ditch  was 
installed  by  the  Company  to  convey 
irrigation  flows  to  agricultural  land 
north  of  the  Rim  Ditch  The  land  in  and 
around  the  pond  has  a  high  (perched) 


water  table  because  it  is  underlined 
with  a  natural  hardpan  soil  layer  that  is 
somewhat  impervious  to  water.  In  the 
past,  this  hardpan  soil  layer  kept  the 
area  very  wet  and  prevented  it  from 
being  productively  farmed.  In  1982,  the 
company  installed  a  system  of 
perforated  tile  line  (drain  pipes),  which 
drains  water  from  west  to  east  under  the 
Preserve,  then  northeast  to  the  South 
Sump.  Within  1  year,  the  perched  water 
table  began  to  subside,  and  the  pond 
remained  dry  for  the  next  3  years 
(CNDDB  1986).  As  a  result  of  the 
installation  of  the  tile  line,  the  areas 
northeast  of  the  pond  and  southwest  of 
the  South  Sump  became  arable  allowing 
wheat  and  sorghum  to  be  grown  in  these 
areas  (TNC,  in  litt.  1986).  The  land  west 
of  the  pond  has  never  been  farmed,  but 
weeds  are  cleared  off  once  a  year.  The 
land  around  the  pond  was  disked 
annually  until  1985,  when  TNC  signed 
a  lease  and  took  over  the  management 
of  the  33.5-ha  (83-ac)  Preserve.  Only 
about  12  ha  (30  ac)  around  the  pond  is 
now  suitable  habitat  for  the  shrew  (). 
Maldonado,  pars.  comm.  1994). 

All  water  tnat  runs  north  from  the 
Rim  Ditch  into  the  tile  lines  ends  up  in 
the  South  Sump.  The  water,  referred  to 
as  tail  water,  is  pumped  back  to  the  Rim 
Ditch.  The  Company  agreed  they  could 
supply  the  excess  tail  water  to  the 
Preserve  in  the  early  fall  for  the  TNC 
leased  area.  June  through  August  are  the 
critical  irrigation  months  for  the 
Company's  cotton  and  alfalfa 
production.  During  that  period,  all 
available  water  is  presumably  used  for 
these  purposes.  In  1986.  the  Company 
allowed  TNC  to  install  a  separate  pipe 
from  the  Rim  Ditch  directly  to  the  pond 
as  a  way  of  providing  water  to  this  area. 
Three  Buena  Vista  Lake  shrew  were 
discovered  during  the  digging  of  a  ditch 
for  this  pipe  (CNDDB  1986). 

The  Company  originally  supplied 
sufficient  water  to  maintain  the  marshes 
on  the  Preserve.  This  water  was  sold  to 
TNC  through  a  lease  agreement 
(Company,  in  litt.  1995).  The  Company 
committed  to  supplying  water  only 
during  the  years  when  quantities  would 
be  available  in  excess  of  that  required 
for  other  corporate  uses,  primarily 
agriculture.  Without  this  supplemental 
water  supply,  the  remaining  marshlands 
will  dry  up  (J.  Maldonado.  pers.  comm. 
1994)  in  1994.  the  Fish  and  Wildlife 
Service  asked  the  Company  to  commit 
to  a  conservation  agreement  that  would 
support  the  long-term  maintenance  of 
the  Preserve  and  the  survival  of  the 
Buena  Vista  Lake  shrew,  but  the 
Company  declined.  (Edward  Gierman, 
J.G.  Boswell  Company,  in  litt.  1995). 
TNC  was  concerned  about  the  long-term 
health  of  the  Preserve,  but  considered  it 


a  "non-defensible  parcel  "  because  the 
land  surrounding  the  Preserve  has  been 
converted  to  cotton  (Reed  Tollefson. 
TNC.  pers.  comm.  1994).  Water  diverted 
away  from  the  Preserve  for  agricultural 
purposes  has  caused  a  drop  in  the 
already  shallow  water  table,  thereby 
eliminating  most  of  the  habitat  that 
historically  supported  the  shrew  (R. 
Hewett,  in  litt.  1987).  TNC  staff 
estimated  that  proper  management  of 
the  Preser\'e  would  require  1.9-2.5 
hectare-meters  (15-20  acre-feet)  of  water 
per  year  (R.  Tollefson,  pers.  comm. 
1995).  Without  a  reliable  water  source, 
TNC  declined  to  renew  the  lease  and 
terminated  their  arrangement  with  the 
Company  to  maintain  the  Preserve 
(Sabin  Phelps,  TNC,  pers.  comm.  1995). 

Since  the  rediscovery  of  the  Buena 
Vista  Lake  shrew  at  the  Preserve,  the 
subspecies  has  been  found  only  three 
other  times.  In  1992,  one  shrew  was 
found  alive  under  a  sprinkler  cover,  and 
another  was  found  dead  in  a  manager's 
residence  at  the  Kern  National  Wildlife 
Refuge  (Refuge).  Kern  County.  California 
(Morgan  Cook.  Service,  pers.  comm. 
1995).  One  additional  shrew  was  found 
dead  in  1994  within  the  same  residence 
on  the  Refuge.  This  residence  is 
currently  the  Refuge  headquarters  and  is 
one  of  two  buildings  located  on  a  4-ha 
(10-ac)  compound  surrounded  by  lawns 
and  trees  ()ack  Allen,  Service,  pers. 
comm.  1998).  The  Refuge  is  located 
approximately  80  km  (50  mi)  northwest 
of  the  Preserve  (Joseph  Engler,  Ser\'ice. 
in  litt.  1994). 

Water  management  practices  at  the 
Refuge  have  focused  on  waterfowl,  and 
riparian  habitat  has  not  received 
adequate  water  over  the  years  to 
maintain  riparian  diversity  (J.  Engler.  in 
litt.  1994).  If  Sorex  omatus  relictus  still 
exists,  it  would  probably  be  found 
around  a  323-ha  (800-ac)  marsh  unit 
located  on  the  south  side  of  the  Refuge 
where  emergent  vegetation,  such  as 
willows  and  cottonwoods  exist.  The 
marsh  unit  also  remains  moist  longer 
than  most  other  marshes  on  the  Refuge 
().  Allen,  pers.  comm.  1998).  The 
constant  lawn,  shrub,  and  tree  watering 
and  the  ponds  at  the  Refuge 
headquarters  may  be  sufficient  to 
maintain  any  potential  shrew 
populations  (J.  Engler.  in  litt.  1994). 

Recent  genetic  data  have  confirmed 
that  the  shrews  found  at  the  Refuge 
were  Buena  Vista  Lake  shrews  (J. 
Maldonado,  pers.  comm.  1998).  No 
additional  Buena  Vista  Lake  shrews,  nor 
any  other  shrew  species,  have  been 
found  at  the  Refuge. 

The  elimination  of  most  of  the 
riparian  vegetation  with  associated 
marsh  habitat  that  once  occurred  in  the 
southern  San  Joaquin  Valley  has 


drastically  reduced  the  amount  of 
suitable  habitat  available  to  the  shrew, 
and  may  have  restricted  the  animal  to 
the  Preserve.  Rapid  agricultural,  urban, 
and  energy  developments  since  the 
early  1900s  have  severely  reduced  and 
fragmented  native  habitats.  Historically, 
the  Tulare  Basin,  including  the  former 
Tulare,  Buena  Vista.  Goose,  and  Kern 
Lakes  with  their  respective  overflow 
marshes,  provided  19  percent  of  the 
Tulare  Basin  valley  floor  habitat 
(Werschkull  et  al.  1992).  Around  the 
turn  of  the  20th  century,  the  Tulare 
Basin  had  104,890  ha  (259,189  ac)  of 
valley  fresh  water  marsh,  177,005  ha 
(437,388  ac)  of  valley  mixed  riparian 
forests,  and  105.333  ha  (260.283  ac)  of 
valley  sink  scrub,  making  a  total  of 
387.229  ha  (956,860  ac)  of  potentially 
suitable  Buena  Vista  Lake  shrew  habitat. 
By  the  early  1980s,  the  combined  total 
had  been  reduced  to  19,019  ha  (46,996 
ac),  less  than  5  percent  of  the  original 
habitat  (Werschkull  et  al.  1992).  As  of 
1995,  intensive  irrigated  agriculture 
comprised  1,239,961  ha  (3,064,000  ac) 
or  about  96  percent  of  the  total  lands 
within  the  Tulare  Basin.  Cotton,  grapes, 
and  alfalfa  represented  the  top  three 
crops  (California  Department  of  Water 
Resources  (DWR)  1998). 

All  of  the  natural  plant  communities 
in  the  Tulare  Basin  have  been  affected 
by  the  transformation  of  this  area  to 
production  of  food,  fiber,  and  fuel  at  the 
expense  of  the  natural  biological 
diversity  (Spiegel  and  Anderson  1992; 
Griggs  et  al.  1992).  As  more  canals  were 
built,  and  more  water  was  diverted  for 
irrigation  of  the  floodplains  of  the  major 
rivers  of  the  southern  San  Joaquin 
Valley,  less  water  was  available  to  keep 
the  riparian  forests  alive,  and  less  water 
reached  the  lakes.  By  the  early  1930s, 
the  former  Tulare,  Buena  Vista,  Goose, 
and  Kern  Lakes  were  virtually  dry  and 
open  for  cultivation  (Griggs  1992). 

Irrigation,  combined  with  subsurface 
drainage,  have  caused  naturally 
occurring  selenium  to  be  leached  from 
agricultural  soils  in  the  San  Joaquin 
Valley.  Elevated  concentrations  of 
selenium  are  believed  to  have  caused 
major  wildlife  mortalities  in  places  like 
the  Kesterson  National  Wildlife  Refuge 
(Kesterson)  (Moore  et  al.  1989).  The 
leaching  of  selenium  has  increased  in 
recent  times  due  to  the  increased  supply 
of  irrigation  water  for  the  cultivation  of 
crops  in  the  Tulare  Basin.  In  1984, 
elevated  selenium  levels  in  the  blood 
and  liver  were  measured  in  several 
small  and  large  mammals  h-om 
Kesterson  (Clark  1987;  Clark  et  al. 
1989).  Ornate  shrews  captured  around 
Kesterson  showed  selenium 
concentrations  (parts  per  million  (ppm) 
dry  weight)  3  to  25  times  greater  than 


those  found  for  any  other  small  mammal 
at  the  same  site  (Clark  1987).  As  with 
other  forms  of  wildlife,  selenium 
toxicity  represents  a  serious  threat  to  the 
continued  existence  of  the  Buena  Vista 
Lake  shrew. 

Previous  Federal  Action 

The  September  18,  1985.  Notice  of 
Review  (50  FR  37958).  included  the 
Buena  Vista  Lake  shrew  as  a  category  2 
candidate  species  for  possible  future 
liitii.g  as  threatened  or  endangered. 
Category  2  candidates  were  those  taxa 
for  which  listing  as  threatened  or 
endangered  might  be  warranted,  but  for 
which  adequate  data  on  biological 
vulnerability  and  threats  were  not 
available  to  support  issuance  of  listing 
proposals. 

We  received  a  petition  dated  April  18, 

1988.  from  Ms.  Doris  Dixon  of  The 
Interfaith  Council  for  the  Protection  of 
Animals  and  Nature  to  list  the  Buena 
Vista  Lake  shrew  and  three  additional 
shrew  species  as  endangered  species. 
We  determined  that  the  petition 
presented  substantial  information 
indicating  that  the  requested  action  may 
be  warranted.  We  announced  this 
finding  in  the  Federal  Register  on 
December  30.  1988  (53  FR  53030).  The 
Buena  Vista  Lake  shrew  remained  a 
category  2  candidate  in  the  Januar\'  6, 

1989,  Notice  of  Review  (54  FR  554).  In 
the  November  21.  1991.  Notice  of 
Review  (56  FR  58804).  the  Buena  Vista 
Lake  shrew  was  elevated  to  category  1 
status  based  on  new  information 
received  by  us.  Category  1  taxa  were 
those  taxa  for  which  we  had  on  file 
sufficient  information  on  biological 
vulnerability  and  threats  to  support 
preparation  of  a  listing  proposal. 

The  processing  of  this  proposed  rule 
conforms  with  our  listing  priority 
guidance  published  in  the  Federal 
Register  on  October  22.  1999  (64  FR 
57114).  This  guidance  clarifies  the  order 
in  which  we  will  process  future 
mlemakings.  The  highest  priority  is 
processing  emergency  listing  rules  for 
any  species  determined  to  face  a 
significant  and  imminent  risk  to  its 
well-being  (Priority  1).  The  second 
priority  (Priority  2)  is  processing  final 
determinations  on  proposed  additions 
to  the  lists  of  endangered  and 
threatened  wildlife  and  plants.  The 
third  priority  is  processing  new- 
proposals  to  add  species  to  the  lists.  The 
processing  of  administrative  petition 
findings  (petitions  filed  under  section  4 
of  the  Act)  is  the  fourth  priorit\-.  This 
proposed  rule  ranks  as  a  Priority  3 
action. 
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Summary  of  Factors  Affecting  the 
Species 

Section  4  of  the  Endangered  Specio.s 
Act  (Act)  of  1973.  a.s  amended  (16 
use   1533  pf  seq.].  and  regulations  (50 
CFR  part  424)  promulgated  to 
implement  the  listing  pnivisions  of  the 
Act  set  forth  the  procedures  for  adding 
species  to  the  Federal  List  of 
Endangered  and  Threatened  Wildlife.  A 
species  may  be  determined  to  be 
endangered  or  threatened  based  on  one 
or  more  of  the  five  factors  described  in 
section  4(a)(1)  of  the  Acrt.  These  factors 
and  their  application  to  the  Buena  Vista 
Lake  shrew,  Sorex  omatus  rflutus,  are 
as  follows: 

A.  The  Present  or  Threatened 
Destruction.  Modifiration.  or 
Curtailment  of  Its  Habitat  or  Hange 

The  amount  of  suitable  habitat  for  the 
Buena  Vista  Lake  shrew  has  been 
significantly  reduced  over  time  due  to 
the  systematic  drainage  of  land  and 
shallow  lakes  for  the  purpose  of 
agricultural  crop  production.  As  a 
result,  over  95  percent  of  the  riparian 
vegetation  and  associated  marsh  habitat 
of  the  southern  San  )oaquin  Valley  has 
been  eliminated.  The  Buena  Vista  Lake 
shrew  appears  to  be  restricted  to  the 
Preserve  location. 

Clark  et  al  (1982)  were  unsuccessful 
in  capturing  any  Buena  Vista  Lake 
shrews  in  suitable  habitat  found  on 
TNC's  Paine  Wildflower  Preserve  or  at 
the  Voice  of  America  site  west  of 
Delano.  The  Paine  Wildflower  Preserve 
is  about  13  km  (8  mi)  south  of  the  Kern 
National  Wildlife  Rehige  and  72  km  (45 
mi)  northwest  of  the  Preserve.  The 
Voice  of  America  site  is  located  40  km 
(25  mi)  due  east  of  the  Kem  Refuge  and 
80  km  (50  mi)  north  of  the  Preserve.  No 
Buena  Vista  Lake  shrews  were  found 
after  conducting  surveys  for  small 
mammals  along  the  Kem  River  Parkway 
in  1987  (Beedy  et  al  1992).  This  area 
supports  68  ha  (168  ac)  of  riparian 
woodlands,  as  well  as  9  ha  (22  ac)  of 
freshwater  marshes,  and  it  is  located  30 
km  (19  mi)  due  north  of  the  Preserve  In 
1991,  surveys  were  conducted  in 
suitable  habitat  on  the  Tule  Elk  State 
Reserve,  32  km  (20  mi)  northwest  of  the 
Preserve.  No  shrews  were  captured  in 
these  surveys  (Maldonado  1992).  In  a 
1995  survey  at  the  Preserve,  a  total  of  10 
individuals  were  trapped  (Maldonado 
1998) 

The  only  known  remaining 
population  of  Buena  Vista  Lake  shrews 
exists  on  the  Preserve  Water  delivery  to 
maintain  the  Preserve  and  support  the 
Buena  Vista  Lake  shrt^w  habitat  c:annot 
be  assured  because  the  natural  water 
table  has  been  lowered  by  past  and 


present  agricultural  practices  on  and 
around  the  Preserve  Despite  available 
wafer  supplies,  the  Company  supplies 
water  to  the  Preserve  only  during  years 
of  high  runoff,  at  times  when  excess 
water  is  available  at  the  end  of  the 
growing  season,  and  after  commercial 
crop  needs  are  met.  This  pnx:ess  occurs 
through  an  informal  agreement  between 
the  Company  and  the  lease  holder  of  the 
property.  Without  a  dependable  water 
supply  of  approximately  1.9-2  5 
hectare-meters  (15-20  acre-feet) 
required  to  maintain  the  Preserve's 
marshes,  the  continued  existence  of  the 
Buena  Vista  Lake  shrew  is  unlikely 
Other  remnant  patches  of  suitable 
habitat  that  might  support  the  Buena 
Vista  Lake  shrew  include  areas  within 
the  Buena  Vista  Lake  Aquatic 
Re<:reation  Area,  the  Buena  Vista  Golf 
(>ourse.  and  along  the  Buena  Vista 
Slough.  Goose  Lake  Slough,  and  the 
Kem  River  west  of  Bakersfield,  CA 
(Maldonado  1994: )  Maldonado,  pers. 
comm.  1998:  US  Fish  and  Wildlife 
Service  1997)  Additional  areas  of 
suitable  moist  locations  that  might 
provide  remnant  shrew  habitat  occur 
within  the  Pixley  National  Wildlife 
Refuge  west  of  the  former  Tulare  Lake 
bed.  as  well  as  around  the  former  Goose 
Lake  bed.  However,  small  habitat 
patches  within  these  areas  are  marginal 
at  best  and  would  not  likely  support  a 
significant  number  of  animals  (J. 
Maldonado.  pers.  conun.  1998).  In 
addition,  these  areas  represent  highly 
disjunct  and  fragmented  habitat  that 
may  not  be  reconnected  in  the 
foreseeable  future. 

B  Overutilization  for  Commercial, 
Recreational,  Scientific,  or  Educational 
Purposes 

The  subspecies  has  no  known 
commercial  or  recreational  value.  The 
only  known  extant  population  of  the 
Buena  Vista  Lake  shrew  is  on  private 
property 

C  Disease  or  Predation 

Although  there  are  no  documented 
cases  of  disease  related  to  Buena  Vista 
Lake  shrews,  the  possibility  of  disease 
and  associated  threats  exists.  The  small 
population  size  and  restricted 
distribution  increases  their  vulnerability 
to  epidemic  diseases.  Buena  Vista  Lake 
shrews,  like  most  small  mammals,  are 
host  to  numerous  internal  and  external 
parasites,  such  as  round  worms,  mites, 
ticks,  and  fleas,  that  may  infest 
individuals  and  local  populations  in 
varying  degrees  with  varv'ing  adverse 
effects  (J.  Maldonado,  pers.  comm. 
1998)  However,  the  significance  of  the 
threat  of  disease  and  parasites  to  the 
Buena  Vista  Lake  shrew  is  not  known. 


Most  carnivores  of  the  Tulare  Basin, 
such  as  coyotes,  foxes,  weasels, 
raccoons,  feral  cats  and  dogs,  as  well  as 
certain  avian  predators  such  as  hawks, 
owls,  herons,  jays  and  egrets,  are  all 
known  predators  of  small  mammals 
(Ingles  1965;  ].  Maldonado.  pers.  comm. 
1998). 

D  The  Inadequacy  of  Existing 
Regulatory  Mechanisms 

The  primary  cause  of  decline  of  the 
Buena  Vista  Lake  shrew  is  the  loss  and 
fragmentation  of  habitat  due  to  human 
activities.  Federal,  State,  and  local  laws 
have  not  been  adequate  in  preventing 
destruction  of  the  limited  Buena  Vista 
Lake  shrew  habitat. 

Under  section  404  of  the  Clean  Water 
Act  (33  use.  1344  et  seq],  the  U.S. 
Army  Corps  of  Engineers  (Corps) 
regulates  the  discharge  of  fill  material 
into  waters  of  the  United  States, 
including  wetlands.  Section  404 
regulations  require  applicants  to  obtain 
a  permit  for  projects  that  involve  the 
discharge  of  fill  material  into  waters  of 
the  United  States.  However,  many 
farming  activities  do  not  require  a 
permit  due  to  their  exemption  under  the 
Clean  Water  Act  (53  PR  20764;  R. 
Wayland  ID,  Enviroiunental  Protection 
Agency  (EPA),  in  litt.  1996).  Projects 
that  are  subject  to  regulation  may 
qualify  for  authorization  to  place  fill 
material  into  headwaters  and  isolated 
waters,  including  wetlands,  under 
several  nationwide  permits.  Moreover, 
these  projects  can  normally  be 
permitted  with  minimal  environmental 
review  by  the  Corps.  An  individual 
permit  may  be  required  by  the  Corps  if 
a  project  otherwise  qualifying  under  a 
nationwide  permit  would  have  greater 
than  minimal  adverse  environmental 
impacts.  No  activity  that  is  likely  to 
jeopardize  the  continued  existence  of  a 
threatened  or  endangered  species,  or 
that  is  likely  to  destroy  or  adversely 
modify  the  critical  habitat  of  such 
species,  is  authorized  under  any 
nationwide  permit. 

However,  the  Corps  typically  confines 
its  evaluation  of  impacts  only  to  those 
areas  under  its  jurisdiction  {i.e.. 
wetlands  and  other  waters  of  the  United 
States).  Impacts  to  uplands  and 
mitigation  for  upland  habitat  losses  are 
not  typically  addressed  by  the  Corps 
unless  such  actions  affect  a  listed 
species.  More  importantly,  the 
termination  of  water  sales  to  the 
Preserve  does  not  fall  under  Corps 
jurisdiction.  The  lack  of  a  guaranteed 
water  supply  is  one  of  the  major  reasons 
TNC  determined  that  the  habitat  on  the 
Preserve  could  not  remain  viable  and 
led  to  TNC's  refusal  to  renew  the  lease 


and  manage  the  Preserve  (S.  Phelps, 
pers.  comm.  1995). 

The  California  Environmental  Quality 
Act  (CEQA)  (Public  Resources  Code 
§  21000-21177)  requires  a  hill 
disclosure  of  the  potential 
environmental  impacts  of  proposed 
projects.  The  public  agency  with 
primary  authority  or  jurisdiction  over  a 
project  is  designated  as  the  lead  agency 
and.  therefore,  is  responsible  for 
conducting  a  review  of  the  project  and 
consulting  with  the  other  agencies 
concerned  with  the  resources  affected 
by  the  project.  Section  15065  of  the 
CEQA  Guidelines,  as  amended,  requires 
a  finding  of  significance  if  a  project  has 
the  potential  to  "reduce  the  number  or 
restrict  the  range  of  a  rare  or  endangered 
plant  or  animal."  Once  significant 
effects  are  identified,  the  lead  agency 
has  the  option  to  require  mitigation  for 
effects  through  changes  in  the  project  or 
to  decide  that  overriding  considerations 
make  mitigation  infeasible  (CEQA 
§  21002).  In  the  latter  case,  projects  may 
be  approved  that  cause  significant 
environmental  damage,  such  as 
destruction  of  listed  endangered  species 
and/or  their  habitat.  Protection  of  listed 
species  through  CEQA  is,  therefore, 
dependent  upon  the  discretion  of  the 
agency  involved. 

E.  Other  Natural  or  Manmade  Factors 
Affecting  Its  Continued  Existence 

As  stated  previously,  selenium 
toxicity  represents  a  serious  threat  to  the 
continued  existence  of  the  Buena  Vista 
Lake  shrew.  No  cases  of  widespread 
selenium  poisoning  (selenosis)  among 
native  mammals  in  nature  have  been 
well  documented.  The  lowest  dietary 
threshold  for  mammalian  toxicity  was 
1.4  parts  per  million  (ppm)  (dry  weight) 
as  associated  with  sublethal  effects  from 
lifetime  exposure  in  rats  (Eisler  1985). 
Longevity  was  reduced  at  3  ppm  in  the 
lifetime  diet.  Olson  (1986)  reports  a 
minimum  dietary  exposure  associated 
with  reproductive  selenosis  in  rats  of  3 
ppm.  Although  stomach  content  data  for 
the  Buena  Vista  Lake  shrew  is  lacking, 
aquatic  insects  such  as  brine  flies 
Diptera  ephydridae,  damselflies 
Odonata  zygoptera,  and  midge  flies 
Diptera  chironomidae,  have  been  found 
in  the  stomachs  of  other  shrew  species 
(Churchfield  1991),  and  could  be  a 
dietary  source  for  the  highly 
insectivorous  Buena  Vista  Lake  shrew. 
Selenium  concentrations  have  been 
measured  in  the  above  species  of  flies 
collected  at  agricultural  drainage 
evaporation  ponds  throughout  the 
Tulare  Basin  (Moore  et  al.  1989). 
Concentrations  of  selenium  have  been 
measured  frx)m  1.4  to  26.9  ppm  (dry 
weight)  in  these  flies  from  six 


evaporation  ponds  located  a  few  miles 
west  of  the  Preserve  to  the  northern 
border  of  the  Kem  National  Wildlife 
Refuge  (Moore  et  al.  1989).  The 
potential  dietary  selenium 
concentration  levels  are  well  within  the 
known  range  that  is  toxic  to  small 
mammals  (Olsen  1986).  and  could 
potentially  adversely  affect  the  Buena 
Vista  Lake  shrew.  Such  effects  could 
include,  but  may  not  be  limited  to. 
reduced  reproductive  output  or 
premature  death  (Eisler  1985). 

Some  of  the  highest  selenium  levels 
(greater  than  200  parts  per  billion)  have 
been  measured  from  ground  water 
throughout  the  historic  range  of  the 
Buena  Vista  Lake  shrew  within  the 
Tulare  Basin,  and  specifically,  in 
evaporation  ponds  within  the 
agriculttu'al  lands  immediately 
surrounding  the  only  known  population 
of  shrews  at  the  Preserve  (DWR  1997). 
The  increased  supply  of  imported  water 
and  little  or  no  exported  drain  water  has 
resulted  in  the  raising  of  the  ground 
water  table  throughout  the  Tulare  Basin 
(DWR  1997).  Water  table  levels  have 
been  measured  at  1.5  to  3  m  (5  to  10  ft) 
beneath  the  Preserve  and  have  steadily 
moved  upwards  since  1988  pWR  1997). 
As  selenium  and  other  dissolved  salts 
move  upward  with  the  elevated  water 
table  (perched  water  table),  the  surface 
vegetation  takes  up  selenium  with  the 
water  via  root  transpiration  and  enters 
the  food  chain  of  the  shrew  by  becoming 
concentrated  in  insects  that  forage  on 
the  vegetation  or  reside  in  aquifers  that 
concentrate  these  salts  (Saiki  and  Lowe 
1987;  Moore  et  al.  1989). 

Due  to  the  hardpan  soil  layer  beneath 
the  Preserve,  the  water  table  is  high  and 
frequently  floods  despite  the  installation 
of  tile  drains.  In  dry  years,  the  water 
supply  is  controlled  by  a  single  ditch  or 
small  pipe.  These  impredictable 
variables  limit  the  maintenance  of 
suitable  moist  habitat  for  this 
population  of  Buena  Vista  Lake  shrews. 
These  conditions  restrict  alternative 
land  management  practices  for  shrews 
on  the  Preserve  in  the  event  of  drought, 
flooding,  heu-sh  winter  conditions,  or 
hiunan-induced  environmental  impacts. 

The  only  known  population  of  Buena 
Vista  Lake  shrews  is  vulnerable  to  the 
risks  associated  with  small,  restricted 
populations.  Impacts  to  species 
populations  that  can  lead  to  extinction 
include  the  loss  or  alteration  of  essential 
elements,  such  as  habitat  or  food,  the 
introduction  of  limiting  factors  into  the 
environment,  such  as  poison  or 
predators,  and  catastrophic  random 
changes  or  environmental  perturbations, 
such  as  floods,  droughts,  or  disease 
(Gilpin  and  Soule  1986).  Many 
extinctions  are  the  result  of  a  severe 


reduction  of  population  size  by  some 
deterministic  event,  followed  by  a 
random  natural  event  that  extirpates  the 
species.  The  smaller  a  population  is.  the 
greater  its  vulnerability  to  such 
perturbations  (Terbough  and  Winter 
1980;  Gilpin  and  Soule  1986;  Shaffer 
1987).  The  elements  of  risk  that  are 
amplified  in  very  small  populations 
include:  (1)  The  impact  of  high  death 
rates  or  low  birth  rates;  (2)  the  effects  of 
genetic  drift  (random  fluctuations  in 
gene  frequencies)  and  inbreeding:  and 
(3)  deterioration  in  environmental 
quality  (Gilpin  and  Soule  1986).  When 
the  number  of  individuals  in  the  sole 
population  of  a  species  or  subspecies  is 
sufficiently  low.  the  effects  of 
inbreeding  may  result  in  the  expression 
of  deleterious  genes  in  the  population 
(Gilpin  1987).  Deleterious  genes  reduce 
individual  fitness  in  various  ways,  most 
typically  by  decreasing  survivorship  of 
young.  Genetic  drift  in  small 
populations  decreases  genetic  variation 
due  to  random  changes  in  gene 
frequency  from  one  generation  to  the 
next.  This  reduction  of  variability 
vdthin  a  population  limits  the  ability  of 
that  population  to  adapt  to 
environmental  changes. 

One  scenario  where  loss  of  habitat 
may  lead  to  extinction  is  when  the 
species  is  a  local  endemic  (because  of  its 
isolation  and  restricted  range)  (Gilpin 
and  Soule  1986).  The  Buena  Vista  Lake 
shrew  is  a  limited  local  endemic 
subspecies  (Williams  and  Kilbum  1992). 
which  has  never  been  found  to  be 
locally  abimdant.  and  lives  in  very 
restricted  areas  of  marshy  wetland 
habitat  (Bradford  1992).  Because  the 
sole  population  is  small  (only  10  knovtrn 
individuals  as  of  1995)  and  occurs  in  a 
single  small  location  (12  ha  (30  ac)).  the 
Buena  Vista  Lake  shrew  is  extremely 
vulnerable  to  natural  or  human-caused 
environmental  impacts.  No  known 
viable  populations  of  Buena  Vista  Lake 
shrews  exist  outside  the  former  Kem 
Lake  Preserve  for  recolonization  if  a 
catastrophic  event  were  to  occur  at  this 
site.  While  the  subspecies  still  occurs 
within  its  limited  range,  whether  the 
population  is  declining,  how  habitat 
conditions  may  be  affecting  the 
population,  or  how  small  population 
size  may  be  affecting  genetic  and 
behavioral  stability  is  unknown.  Based 
on  the  vulnerability  of  this  small 
population  in  its  limited  range  and  the 
extremely  limited  potential  for  suitable 
habitat  outside  this  range,  we  believe 
that  threats  to  currently  occupied  or 
potential  habitat  and  individuals  put 
this  subspecies  at  a  high  risk  for 
extinction. 

In  developing  this  proposed  rule,  we 
have  carefully  assessed  the  best 
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scientific  and  cumniHrcial  information 
available  regarding  the  past,  present, 
and  future  threats  facing  this 
subspec:ies.  The  Buena  Vista  Lake  shrew 
is  threatened  primarily  by  agricultural 
activities,  modifications  and  potential 
impacrfs  to  local  hydrology,  uncertainty 
of  water  delivery  to  the  F*re.serve. 
possible  toxic  effw;ts  from  .selenium 
poisoning,  and  by  random  naturally 
occurring  events  Only  one  known 
population  exists,  and  any  detxease  in 
its  numbers  could  result  in  decreased 
genetic  variability   Bw:ause  of  the  high 
potential  that  these  threats,  if  realized, 
will  result  in  the  ♦(xtin<iion  of  the  Huena 
Vista  Lake  shrew,  the  pr«!ferred  action  is 
to  list  the  subspecies  as  endangered   Not 
listing  the  subs[)e<:ies  or  listing  it  as 
threatened  would  not  [)rovidt'  ad«H]uate 
protection  and  would  not  be  consistent 
with  the  Alt 

Critical  Habitat 

Critical  habitat  is  defined  in  section  < 
of  the  ,\(  t  ,is    |l)  The  spe(.ifi(   areas 
within  the  geograpliK  al  area  ix  i  iipied 
by  the  spe(  les,  at  the  time  it  is  listt^i  in 
aci:ordan(  e  with  the  Ai  t.  on  whu  h  are 
found  those  physical  or  biologual 
features  (I)  essenti,)l  to  the  conservation 
of  the  species  and  (II)  that  m,iv  rttjuire 
special  management  considerations  or 
prote<:tion  and.  (ii)  sp»H.ifi(  areas 
outside  the  geogr.iphic  al  .irea  in  i  upied 
by  a  species  at  the  time  it  is  listed,  upon 
a  determination  that  such  areas  are 
essential  for  the  conservation  of  the 
species   "(ionserv-ation"  means  the  use 
of  all  methods  and  pro<  ediires  needed 
to  bring  the  species  to  the  point  at 
which  listing  under  the  .-Xc  t  is  no  longer 
necessary. 

Section  4(a)(;t)  of  the  ,\ct.  as 
amended,  and  implementing  regulations 
(SOCFK  424  \2)  re<|iiire  that,  to  the 
maximum  extent  jinuient  an<l 
determinable,  we  designate  critical 
habitat  at  the  time  the  spec  ies  is 
determined  lo  hf  endangered  or 
threattuied   ( )\ir  regulations  |fit)(!FK 
424  1  2(a)(  1 11  state  that  the  designation 
of  ( ritical  habitat  is  not  prudent  when 
one  or  both  of  the  following  situations 
exist~|l)  the  spec  les  is  threatened  by 
taking  or  other  human  activity,  .ind 
identification  of  critical  habitat  can  be 
expected  to  increase  the  d«»gre<'  of  threat 
to  the  spec  les.  or  (2)  sue  h  designation  of 
cTitu  al  habit. It  would  not  be  bent>fic  lal 
to  the  spcM  les 

We  propose  that  c  ntic  al  habitat  is 
prudent  for  .S'orev  ormitus  rfliclus  In 
the  last  few  years,  ,i  series  of  c mirt 
dec  isioiis  h.ive  n\'frtiirnecl  .Service 
determinations  regarding  a  varietv  of 
spec  les  that  desiKnatiiiii  of  c  ritic  al 
habitat  would  not  be  prudent  (c  >; 
MdtumI  HfsDunt's  fh'lfnsr  Cohik  iI  v 


I'  S  Deportment  nf  the  Interior  1 13  F. 
.3d  1121  (9th  Cir.  1997);  Conservation 
Council  for  Hawaii  v.  Babbitt,  2  F.  Supp. 
2d  1280  (D.  Hawaii  1998)).  Based  on  the 
standards  applied  in  those  judicial 
opinions,  we  believe  that  designation  of 
critical  habitat  would  be  prudent  for 
Sorex  nmatus  relictus 

In  the  ab.sence  of  a  finding  that  critical 
habitat  would  increase  threats  to  a 
spo<:ies.  if  any  benefits  would  result 
from  c:ritic:al  habitat  designation,  then  a 
prudent  finding  is  warranted.  In  the 
c:ase  cjf  this  species,  designaticin  of 
critical  habitat  may  provide  some 
benefits  The  primary  regulatory  effe<;t 
of  critical  habitat  is  the  swrtion  7 
requirement  that  Federal  agencies 
refrain  from  taking  any  action  that 
destroys  or  adversely  modifies  criticral 
habitat  While  a  cxitical  habitat 
d»?signation  for  habitat  c:urrently 
occ:upieci  by  this  species  would  not  be 
likely  to  change  the  secrtion  7 
consultation  outc;ome  because  an  action 
that  destroys  or  aciversely  modifies  such 
c  ritic  al  habitat  would  also  be  likely  to 
rcvsult  in  jeopardy  to  the  species,  in 
some  instanc:es.  se<;tion  7  c:onsultation 
might  be  triggered  only  if  critical  habitat 
is  designated   Kxainples  c:ould  include 
unocc  upied  habitat  or  occupied  habitat 
that  may  become  unoccupied  in  the 
future  Designating  critical  habitat  may 
also  provide  some  educ:ational  or 
informational  b«'n(*fits  Therefore,  we 
find  that  critical  habitat  is  prudent  for 
t)it>  HucMia  Vista  l^ke  shrew 

As  explained  in  detail  in  the?  Final 
Listing  F'riority  (luidance  for  FY  2(M)0 
(ti4  FR  571 14).  our  listing  budget  is 
c  urrently  insufficient  to  allow  us  to 
immediately  complete  all  of  the  listing 
actions  required  by  the  Act  We  plan  to 
employ  a  priority  system  for  de<:iding 
whic :h  outstanding  t;ritical  habitat 
designations  should  btt  addressed  first 
We  will  focus  our  efforts  on  those 
designations  that  will  provide  the  most 
conservation  b«>nefit,  taking  into 
consideration  the  effic:ac.y  of  critic:al 
habitat  designation  in  addressing  the 
threats  to  the  species,  and  the 
magnitude  and  immediacy  of  those 
tlireats  Deferral  of  the  critic  al  habitat 
designation  for  the  Buena  Vista  Lake 
shrew  will  allow  us  to  concentrate  our 
liinitc>ci  resources  on  higher  priority 
c  ritical  h.ibitat  and  other  listing  actions, 
while  allowing  us  to  put  in  place 
protections  ncHKled  for  the  conservation 
of  the  Biitma  Vista  l^ke  shrew  without 
further  delay   We  will  make  the  final 
c  ritic  al  liabitat  determinaticm  with  the 
final  listing  determinaticm  for  the  shrew 
If  this  final  critical  habitat 
determination  is  that  c:ritical  habitat 
d<>signatuin  is  prudcmt.  wc  will  develop 
a  proposal  to  designate  critical  habitat 


for  the  Buena  Vista  Lake  shrew  as  soon 
as  feasible,  considering  our  workload 
priorities 

Available  Conservation  Measures 

Conservation  measures  provided  for 
species  listed  as  endangered  or 
threatened  under  the  Act  include 
recognition,  recovery  actions, 
requirements  for  Federal  protection,  and 
prohibitions  against  certain  practices. 
Recognition  through  listing  results  in 
public  awareness  and  conservation 
actions  by  Federal.  State,  and  local 
agencies,  private  organiaations.  and 
individuals.  The  Act  provides  for 
possible  land  acquisition  and 
cooperation  with  the  States,  and 
requires  that  recovery'  actions  be  carried 
out  for  all  listed  species.  The  protection 
required  by  Federal  agencies  and  the 
prohibitions  against  certain  activities 
are  discussed,  in  part,  below 

Section  7(a)  of  the  Act,  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened,  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  in  50  CFR  part 
402.  Sec:tion  7(a)(2)  of  the  Act  requires 
Federal  agencies  to  ensure  that  activities 
they  authorize,  fund,  or  carry  out  are  not 
likely  to  jeopardize  the  continued 
existence  of  a  listed  species  or  destroy 
or  adversely  modify  its  critical  habitat. 
If  a  Federal  action  may  affect  a  listed 
species  or  its  critical  habitat,  the 
responsible  Federal  agency  must  enter 
into  formal  consultation  with  us. 

Federal  agency  actions  that  may 
require  conference  and/or  consultation 
as  described  in  the  preceding  paragraph 
include  the  U.S.  Army  Corps  of 
Engineers  and  their  authorization  of 
projecrts  such  as  the  construction  of 
drainage  diversions,  roads,  bridges,  and 
dredging  projects  subject  to  section  404 
of  the  Clean  Water  Act. 

The  Buena  Vista  Lake  shrew  has  been 
included  as  a  candidate  species  in  the 
RfHUJvery  Plan  for  Upland  Species  of  the 
San  loaquin  Valley  of  California 
(RiH:over>'  Plan)  (US  Fish  and  Wildlife 
Service  1998).  Historically,  the  Buena 
Vista  Lake  shrew  was  most  common  in 
wetland  habitat,  and  all  of  its  extant  and 
potential  habitat  is  included  within  the 
habitats  of  the  listed  species  that  use 
alkali  sink  and  associated  communities. 
Because  the  subspecies  is  not  federally 
listed  as  endangered  or  threatened,  the 
recovery  actions  are  identified  as 
conser\ation  actions  and  are  designed  to 
ensure  long-term  conservation.  The 
recovery  actions  include  additional 
surveys  in  areas  of  potentially  suitable 


habitat,  habitat  restoration  and  creation 
on  private  as  well  as  public  lands,  and 
study  of  the  feasibility  of  reintroduction 
at  the  Tule  Elk  State  Reserve  near 
Tupman,  California.  Also  identified  as 
needed  conservation  actions  are 
population  genetic  studies,  as  well  as 
the  continuous  monitoring  of  the  only 
known  viable  population  at  the 
Preserve. 

The  Act  and  its  implementing 
regulations  set  forth  a  series  of  general 
prohibitions  and  exceptions  that  apply 
to  all  endangered  wildlife.  The 
prohibitions,  codified  at  50  CFR  17.21, 
in  part,  make  it  illegal  for  any  person 
subject  to  the  jurisdiction  of  the  United 
States  to  take  (includes  harass,  harm, 
pursue,  hunt,  shoot,  wound,  kill,  trap, 
capture,  or  collect;  or  to  attempt  any  of 
these),  import  or  export,  ship  in 
interstate  commerce  in  the  course  of 
commercial  activity,  or  sell  or  offer  for 
sale  in  interstate  or  foreign  commerce 
any  endangered  wildlife  species.  It  is 
also  illegal  to  possess,  sell,  deliver, 
carry,  transport,  or  ship  any  such 
wildlife  that  has  been  taken  illegally. 
Certain  exceptions  apply  to  our  agents 
and  State  conservation  agencies. 

Permits  may  also  be  issued  to  carry 
out  otherwise  prohibited  activities 
involving  endangered  wildlife  under 
certain  circumstances.  Regulations 
governing  permits  are  codified  at  50 
CFR  17.22  and  17.23.  Such  permits  are 
available  for  scientific  purposes,  to 
enhance  the  propagation  or  survival  of 
the  species,  and  for  incidental  take  in 
connection  with  otherwise  lawful 
activities. 

As  published  in  the  Federal  Register 
on  July  1,  1994  (59  FR  34272)  our 
policy,  to  identify  to  the  maximum 
extent  practicable  at  the  time  a  species 
is  listed  those  activities  that  would  or 
would  not  constitute  a  violation  of 
section  9  of  the  Act.  The  intent  of  this 
policy  is  to  increase  public  awareness  of 
the  e^ect  of  a  proposed  listing  on 
proposed  and  ongoing  activities  within 
a  species'  range. 

We  believe  that,  based  on  the  best 
available  information,  the  following 
actions  will  not  likely  result  in  a 
violation  of  section  9,  provided  these 
actions  are  carried  out  in  accordance 
with  any  existing  regulations  and  permit 
reauirements: 

1 1 )  Actions  that  may  affect  the  Buena 
Vista  Lake  shrew  that  are  authorized, 
funded,  or  carried  out  by  a  Federal 
agency,  when  the  action  is  conducted  in 
accordance  with  a  biological  opinion 
issued  by  us  pursuant  to  section  7  of  the 
Act;  and 

(2)  Actions  that  may  affect  the  Buena 
Vista  Lake  shrew  when  the  action  is  a 
part  of  an  approved  habitat  conservation 


plan  and  conducted  in  accordance  with 
an  incidental  take  permit  issued  by  us 
pursuant  to  section  10(a)(1)(B)  of  the 
Act. 

Activities  that  we  believe  could  likely 
result  in  a  violation  of  section  9  include, 
but  are  not  limited  to: 

(1)  Actions  not  authorized  under 
section  7  or  10  of  the  Act  that  lead  to 
the  destruction  or  alteration  of  occupied 
Buena  Vista  Lake  shrew  habitat  through 
the  discharge  of  fill  material,  draining, 
ditching,  tiling,  pond  construction,  rock 
removal,  stream  channelization,  or 
diversion  of  ground  water  flow  into  or 
out  of  riparian  habitat  of  this  subspecies 
that  are  associated  with  activities  such 
as  the  construction  or  installation  of 
roads,  impoundments,  discharge  or 
drain  pipes,  and  storm  water  detention 
basins; 

(2)  Burning,  cutting,  or  mowing  of 
riparian  vegetation  that  results  in  death 
of  injury  to  Buena  Vista  Lake  shrews  or 
that  results  in  degradation  of  their 
occupied  habitat; 

(3)  Application  of  pesticides  that 
results  in  death  of  or  injury  to  Buena 
Vista  Lake  shrews;  and 

(4)  Discharging  or  dumping  toxic 
chemicals  or  other  pollutants  (such  as 
sewage,  oil,  or  gasoline)  that  results  in 
death  of  or  injury  to  Buena  Vista  Lake 
shrews. 

Direct  your  questions  regarding 
whether  specific  activities  may 
constitute  a  violation  of  section  9  to  the 
Field  Supervisor  of  the  Sacramento  Fish 
and  Wildlife  Office  (see  ADDRESSES 
section).  Requests  for  copies  of  the 
regulations  concerning  listed  wildlife 
and  general  inquiries  regarding 
prohibitions  and  permits  may  be 
addressed  to  the  U.S.  Fish  and  Wildlife 
Service,  Ecological  Services, 
Endangered  Species  Permits,  911  NE. 
11th  Avenue,  Portland,  Oregon  97232- 
4181  (telephone  503/231-2063; 
facsimile  503/231-6243). 

Public  Comments  Solicited 

We  intend  that  any  final  action 
resulting  from  this  proposal  will  be  as 
accurate  and  as  effective  as  possible. 
Therefore,  comments  or  suggestions 
from  the  public,  other  concerned 
governmental  agencies,  the  scientific 
community,  industry,  or  any  other 
interested  party  concerning  this 
proposed  rule  are  hereby  solicited.  We 
will  follow  our  current  peer  review 
policy  (59  FR  34270)  in  the  processing 
of  this  rule.  Comments  are  sought 
particularly  concerning: 

(1)  Biological,  commercial,  or  other 
relevant  data  concerning  any  threat  (or 
lack  thereof]  to  the  Buena  Vista  Lake 
shrew; 


(2)  The  location  of  any  additional 
populations  of  this  subspecies  and 
habitat  association  (including  specific 
vegetation  and  soil  type),  and  the 
reasons  why  any  habitat  should  or 
should  not  be  determined  to  be  critical 
habitat  as  provided  by  section  4  of  the 
Act; 

(3)  Additional  information  concerning 
the  range,  distribution,  and  population 
size  and  genetics  of  this  subspecies; 

(4)  Current  or  planned  activities  in  the 
subject  area  and  their  possible  impacts 
on  this  subspecies;  and 

(5)  Additional  relevant  information 
concerning  the  life-history,  habits,  and 
dispersal  of  this  subspecies. 

A  final  determination  for  this 
subspecies  will  take  into  consideration 
the  comments  and  any  additional 
information  received  by  us.  Such 
communications  may  lead  to  a  final 
determination  that  differs  from  this 
proposal. 

The  Act  provides  for  one  or  more 
public  hearings  on  this  proposal,  if 
requested.  Requests  must  be  received 
within  45  days  of  the  date  of  publication 
of  the  proposal  in  the  Federal  Register. 
Such  requests  must  be  made  in  writing 
and  addressed  to  the  Field  Supervisor, 
Sacramento  Fish  and  Wildlife  Office 
(see  ADDRESSES  section). 

National  Environmental  Policy  Act 

We  have  determined  that 
environmental  assessments  and 
environmental  impact  statements,  as 
defined  in  the  National  Environmental 
Policy  Act  of  1969.  need  not  be 
prepared  in  connection  with  regulations 
adopted  pursuant  to  section  4(a)  of  the 
Act.  We  published  a  notice  outlining 
our  reasons  for  this  determination  in  the 
Federal  Register  on  October  25,  1983 
(48  FR  49244). 

Paperwork  Reduction  Act 

This  rule  does  not  contain  any  new 
collections  of  information  other  than 
those  already  approved  under  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq.,  and  assigned  Office  of 
Management  and  Budget  clearance 
number  1018-0094.  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  it  displays  a 
currently  valid  control  number.  For 
additional  information  concerning 
permit  and  associated  requirements  for 
endangered  species,  see  50  CFR  17.21 
and  17.22. 

References  Cited 

A  complete  list  of  all  references  cited 
herein  is  available  upon  request  from 
the  Field  Supervisor.  Sacramento  Fish 
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and  VVil(llif)>  Offx  •■  (st><>  ADDRESSES 
sH<:ti(m) 

Author 

The  primary  author  iif  this  proposed 
rulo  is  Dwight  Harvev.  U  S   Fish  and 
Wildlife  Ser\u:H,  Sacranifuto  Fish  and 
Wildlife  ()ffi<:H  (see  ADDRESSES  section) 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports.  Imports,  Reporting  dnd 


re<  nrdkeepin^^  requirements. 
Transportation 

Proposed  Regulations  Promulgation 

Accordingly,  we  propose  to  amend 
pari  17.  subchapter  B  of  chapter  1.  title 
50  of  the  (^ode  of  Federal  Regulations, 
as  set  forth  below 

PART  17— [AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 


Authority:  RISC    MB  1-1 407.  Ifi  IS  (V 
15U-1S44;  1ft  i;  SC  4201-41i4.S:  Pub.  L  99- 
tiZ'y.  100  Stat   1.S00.  unless  otherwise  noted. 

2.  Section  17.n(h)  is  amended  by 
adding  the  following,  in  alphabetical 
order  under  "MAMMALS."  to  the  List 
of  Endangered  and  Threatened  Wildlife: 

$  1 7.1 1     Endangered  and  threatened 
wildlife. 

*  *  •  *  • 


Species 


Common  name 


Scientific  name 


Historic  range 


Vertebrate  popu- 
lation where  endan- 
gered or  tt>reatened 


Status       When  listed 


Critical 
habitat 


Special 
njles 


Mammals 


Shrew.  Buena  Vista 
Lake 


Sorex  ornatus 
relictus 


USA   (CA) 


Entire 


699 


NA 


NA 


Dated   May  16.  2000. 
Jamie  Rappaport  (Hark. 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoapharic 
Admlniatration 

50  CFR  Part  622 

[Docket  No.  000511131-0131-01;  I.D. 
021S00A] 

RIN  0648-AM75 

Flahariaa  of  tha  Caribtoaan,  Gulf  of 
Maxico,  and  South  Atlantic;  Coaatal 
Migratory  Palagic  Raaourcaa  of  ttia 
Gulf  of  Maxico  and  Soutti  Atlantic; 
AmarKlmant  12 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanu  and 
Atmospheric  Administration  (NOAAl. 
("ommerce 

ACTION:  Proposed  rule;  request  for 
comments. 

SUMMARY:  NMF'S  proposes  to  implement 
Amendment  12  to  the  Fishery 
Management  Plan  for  the  Cloastal 
Migratory  Pelagic  Resources  of  the  (lulf 
of  Mexico  and  South  Atlantic 
(Amendment  121  This  rule  would 
e.xtend  the  current  moratorium  on  the 
issuance  of  commercial  vessel  permits 
for  king  mackerel  through  October  15, 
2005  The  intended  effei  ts  of  this 
proposed  rule  are  to  prevent  sptH:ulalive 
entry  into  the  fishery  and  provide 
stability  in  the  fishery 


DATES:  (Comments  must  be  received  no 
later  than  5  p  m..  eastern  standard  time, 
on  luly  3,  2000 

ADDRESSES:  Written  comments  on  the 
proposed  rule  must  be  sent  to  Dr  Steve 
Branstetter,  Southeast  Regional  Office, 
NMFS,  9721  Executive  Center  Drive  N.. 
St  Petersburg,  FL  33702  C;omments 
also  may  be  sent  via  fax  to  727-570- 
5583.  (;omments  will  not  be  accepted  if 
submitted  via  e-mail  or  Internet. 

Comments  regarding  the  collection-of- 
informafion  requirements  contained  in 
this  rule  should  be  sent  to  Edward  E 
Burgess,  Southeast  Regional  Office, 
NMFS,  9721  Exetrutive  Center  Drive  N  . 
.St  Petersburg,  FL  33702,  and  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget  (OMB),  Washington,  DC  20503 
(Attention:  NOAA  Desk  Officer). 

("opies  of  Amendment  12,  which 
includes  an  environmental  assessment 
and  a  regulatory  impact  review  (RIR), 
may  be  obtained  from  the  CJulf  of 
Mexico  Fishery  Management  Council. 
Suite  1000.  3018  US   Highway  301 
North,  Tampa.  FL  33619;  telephone: 
813-228-2815:  fax:  813-225-7015;  e- 
rnail:  GulfCouncil@noaa.gov;  or  from 
the  South  Atlantic  Fishery  Management 
(;ouncil.  Southpark  Building,  One 
Southpark  Circle,  Suite  306,  Charleston. 
.SC  29407-4699;  telephone:  843-571- 
4366;  fax:  843-76^-4520;  e-mail: 
Safmc-@noaa.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr 

Steve  Branstetter;  telephone:  727-570- 
5305;  fax:  727-570-5583;  e-mail: 
Steve  Branstetter@noaa  gov 

SUPPLEMENTARY  INFORMATION:  The 

fisheries  for  coastal  migratory  pelagic 


resources  are  managed  under  the 
Fishery  Management  Plan  for  the 
Coastal  Migratory  Pelagic  Resources  of 
the  Gulf  of  Mexico  and  South  Atlantic 
(FMP)  The  FMP  was  prepared  jointly 
by  the  Gulf  of  Mexico  Fishery 
Management  Council  and  the  South 
Atlantic  Fishery  Management  Council 
(Councils),  approved  by  NMFS,  and 
implemented  under  the  authority  of  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act)  by  regulations 
at  50  CFR  part  622. 

Background 

Amendment  8  to  the  FMP. 
implemented  in  March  1998  (63  PR 
10561,  March  4,  1998),  established  a 
moratorium  on  commercial  king 
mackerel  permits  through  October  15, 
2000  To  obtain  a  king  mackerel  permit 
under  the  moratorium,  a  vessel  owner 
must  have  owned  a  vessel  with  a 
commercial  vessel  permit  for  king 
mackerel  on  or  before  October  16.  1995. 
the  control  date  for  the  king  mackerel 
fishery  (60  FR  53576,  October  16.  1995). 
The  intent  of  the  moratorium  is  to 
prevent  further  increases  in  effort,  to 
stabilize  the  economic  performance  of 
current  participants,  and  possibly  to 
reduce  the  number  of  permittees  in  the 
king  mackerel  fishery.  The  Councils 
noted  that  the  number  of  commercial 
vessel  permits  for  mackerel  had 
increased  from  1.280  to  2,754  between 
the  1987-88  and  1997-98  fishing  years. 
As  of  March  25,  1999,  the  number  of 
king  and  Spanish  mackerel  permits  has 
declined  to  2,109 

Under  section  303(d)(1)(A)  of  the 
Magnuson-Stevens  Act,  the  Councils  are 


precluded  from  submitting  to  NMFS. 
prior  to  October  1,  2000,  an  individual 
fishing  quota  (IFQ)  program  or  an 
individual  transferable  quota  (ITQ) 
program  for  agency  review,  approval, 
and  implementation.  The  Gulf  Council's 
development  of  Amendment  8  to  the 
Fishery  Management  Plan  for  the  Reef 
Fish  Resources  of  the  Gulf  of  Mexico, 
which  was  to  establish  a  limited  entry 
program  for  the  commercial  red  snapper 
fishery  in  the  Gulf  (i.e..  an  ITQ  system), 
required  more  than  one  year  to 
complete.  Based  on  this  experience,  the 
Councils  have  concluded  that  there 
would  be  insufficient  time  to  develop  a 
limited  access  program  for  the 
commercial  king  mackerel  fishery  prior 
to  the  eJ^iration  of  the  current 
moratorium. 

Currently,  the  commercial  king 
mackerel  fisheries  of  both  the  South 
Atlantic  and  Gulf  of  Mexico  are  valued 
at  approximately  S7  million  annually 
and  are  subject  to  closures  when  the 
quotas  are  filled.  For  the  western  Gulf 
zone,  the  fishery  is  open  for 
approximately  6  weeks,  beginning  on 
July  1  of  each  year.  For  the  eastern  Gulf 
zone,  the  Florida  west  coast  gillnet 
fishery  closes  in  a  matter  of  days  after 
the  fishery  begins  in  January;  the 
Florida  west  coast  hook-and-line  fishery 
for  Gulf  group  king  mackerel  has 
usually  closed  in  February  or  March, 
after  a  July  1  opening.  The  Florida  east 
coast  fishery  for  Gulf  group  king 
mackerel  has  usually  closed  in  March 
after  a  November  1  opening;  and  the 
commercial  hook-and-line  fishery  for 
Atlantic  group  king  mackerel  has 
reached  its  quota  in  two  of  the  last  3 
years.  These  annual  closures  indicate 
that  fleet  size  and  fishery  effort  are  still 
excessive  to  harvest  the  allowable 
quotas. 

The  Atlantic  stocks  of  king  mackerel 
have  rebounded  from  an  overfished 
status  and  are  no  longer  considered 
overfished  and  overfishing  is  not 
occurring.  This  upturn  in  status  is  the 
result  of  recent  restrictions  on  fishing 
effort  (i.e.,  adjustment  of  size,  bag,  and 
trip  limits;  the  prohibition  of  net  gear  in 
Florida  state  waters:  and  the  imposition 
of  a  moratorium  on  the  number  of 
permits  issued  in  the  fishery.)  In 
response  to  the  current  status  of  the 
Atlantic  king  mackerel  stock  the  South 
Atlantic  Council  has  recommended  a 
modest  quota  increase  for  this  group, 
giving  fishers  the  opportunity  to  harvest 
more  fish  and  realize  an  increased 
economic  benefit.  This  increase  in  quota 
is  within  the  range  recommended  by  the 
Mackerel  Stock  Assessment  Panel  and 
the  Scientific  and  Statistical  Conunittee. 
Such  a  relaxation  of  restrictions  on  the 
harvest,  and  thus  the  insurance  of  the 


increased  availability  of  long  term 
benefits  for  users,  can  be  achieved  by 
maintaining  other  measures  currently  in 
place. 

Both  the  Gulf  and  South  Atlantic 
Councils  agree  that  allowing  the 
moratorium  to  expire  would  result  in  an 
increased  number  of  participants  in 
these  mackerel  fisheries,  most  likely 
negating  any  reductions  in  effort  that 
have  been  achieved  as  a  result  of  the 
current  moratorium.  Any  increase  in 
participants  would:  Exacerbate  the 
current  derby  fisheries  that  occur  in  the 
western  Gulf  zone  and  in  the  Florida 
west  coast  gillnet  fishery,  lead  to  even 
earlier  closures,  probably  result  in 
closures  of  the  Atlantic  group  king 
mackerel  fishery,  and  have  an  impact  on 
the  economic  performance  of  the 
current  participants.  Increased 
participation  would  also  compound  the 
complexity  of  the  Council's  future 
actions  to  develop  a  controlled  access 
system  for  this  fishery.  For  example, 
new  entrants  may  lose  a  good  part  of 
their  new  investments  if  the  future 
assignment  of  fishing  privileges  is 
weighted  more  toward  historical  rather 
than  current  participation. 

The  Councils  concluded  that  an 
extension  of  the  existing  moratorium  on 
the  issuance  of  commercial  vessel 
permits  for  king  mackerel  is  necessary' 
to  avoid  these  negative  impacts  and  to 
provide  adequate  time  for  the  Councils 
to  evaluate  and  develop  an  alternative 
limited  access  or  limited  entry'  program. 
Therefore,  this  proposed  rule  would 
extend  the  expiration  date  of  the 
existing  moratorium  from  October  16, 
2000,  through  October  15,  2005,  or  to 
the  date  of  implementation  of  a  license 
limitation,  limited  access,  and/or  IFQ  or 
ITQ  program  that  replaces  the 
moratorium,  whichever  occurs  first. 

Changes  Proposed  by  NMFS 

To  simplify  the  regulations,  NMFS 
proposes  to  delete  language  in  §  622.4 
regarding  implementation  of  the  original 
moratorium  on  issuance  of  commercial 
vessel  permits  for  king  mackerel  that  is 
no  longer  pertinent. 

Consistent  with  a  recent  change  of  the 
name  of  Dade  County,  FL,  to  Miami- 
Dade  County,  FL,  NMFS  proposes  to 
revise  all  references  to  Dade  Coimty,  FL, 
to  read  Miami-Dade  County,  FL, 
throughout  50  CFR  part  622. 

Classification 

At  this  time,  NMFS  has  not 
determined  that  the  amendment  this 
rule  would  implement  is  consistent 
with  the  national  standards  of  the 
Magnuson-Stevens  Act  and  other 
applicable  laws.  NMFS,  in  making  that 
determination,  will  take  into  account 


the  data,  views,  and  comments  received 
during  the  comment  period  on 
Amendment  12. 

This  proposed  rule  has  been 
determined  to  be  not  significant  for 
purposes  of  E.O.  12866. 

Notwithstanding  any  other  provision 
of  law,  no  person  is  required  to  respond 
to,  nor  shall  a  person  be  subject  to  a 
penalty  for  failure  to  comply  with,  a 
collection-of-information  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  (PRA)  unless  that 
collection  of  information  displays  a 
currently  valid  OMB  control  number. 

This  rule  includes  collection-of- 
information  requirements  that  are 
subject  to  the  PRA.  The  first  collection- 
of-information  pertains  to  applications 
for  commercial  vessel  permits.  That 
collection  is  currently  approved  under 
OMB  Control  No.  0648-0205  and  its 
public  reporting  burden  is  estimated  at 
20  minutes  per  response.  The  second 
collection-of-information  pertains  to 
fishing  records  of  vessels  permitted  in 
the  commercial  king  or  Spanish 
mackerel  fisheries.  That  collection  is 
currently  approved  under  OMB  Control 
No.  0648-0016  and  its  public  reporting 
burden  is  estimated  at  15  minutes  per 
response.  These  burden  estimates 
include  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  these  burden 
estimates,  or  any  other  aspect  of  this 
data  collection,  including  suggestions 
for  reducing  the  burden,  to  NMFS  and 
OMB  (see  ADDRESSES). 

The  Chief  Counsel  for  Regulation  of 
the  Department  of  Commerce  has 
certified  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  that  this  proposed  rule. 
if  adopted,  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  as  follows: 

The  proposed  rule  contains  a  single 
provision  to  extend  the  commercial  king 
mackerel  permit  moratorium  from  its  current 
expiration  date  of  October  15.  2000.  to 
October  15,  2005.  or  until  replaced  with  a 
license  limitation,  limited  access,  and/or 
individual  fishing  quota  or  individual 
transferable  quota  system,  whichever  occurs 
earlier.  The  action  covers  both  the  Gulf  of 
Mexico  and  South  Atlantic  Federal  waters. 
The  moratorium  on  new  permits  was  first 
instituted  in  March  1998  and  will  expire  on 
October  15.  2000.  There  is  a  need  to  extend 
the  current  moratorium  on  new  permits 
because  progress  toward  designing  and 
implementing  the  intended  limited  access 
system  has  not  been  as  rapid  as  originally 
envisioned.  Comprehensive  limited  acc:ess 
systems  are  difficult  to  develop  and 
implement;  at  this  point,  there  is  insufficient 
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linif  111  iiistiliiti-  :i  ni'W   limited  .11  1  ess  s\stiTii 
tor  I  he  k.Hi^  ni.ii  ktTfl  t'lsh(T\  hs  (  K  tiitxT   1  ■") 
JO(H)   Hi'iii  f.  ihi'  1  iirmil  ,ic  Ikhi  is  Ihmiik 
(Hii[Mi.,.  ,1  ;.i  (in IV  11  if  thf  ( .iiiiiK  il".  with 
.iililitiDiirtl  tiiiif  til  ilfvelii|i  ci  iii-w  liiniti-il 
.11  I  fss  ■.sslcrii  -iiiii  til  ensure  that  the  1  urreni 
[lerniit  llinratiirililli  ilues  not  l.ljise  tn'tnre  ihi'V 
h.ive  1  iiiiipleled  this  task. 

The  entities  tti.it  1  milci  Iw  aflei  ted  bv 
1  hdiixes  in  the  I  urreni  systetii  ^ove^Illn^  the 
rihditv  iif  individu.il  firms  Id  nn^H^e  in  the 
Idwhil  harvest  nf  kin^  mai  kerel  iii  the  ( .ulf 
III  Mexii  11  and  the  Sniith  .Mlantii   1  (insist  ut 
those  firms  hnlding  1  ommeri  lal  harvest 
permits    Ihttre  are  i  urrenlly  afxiul  ^  IIK) 
I  (iniineri  lal  permit  holders  ami  all  1  nuid  he 
poleritially  affei  te(i  hv  the  priiposed  .11  Imri 
.Msd.  all  the  firms  finldinx  the  permits 
(juaiifv  as  small  husiness  entities  per  ttie 
liefinitiiin  used  fiy  the  Small  Husiness 
Adminislraliiin   Hem  e   a  suhslantial  numher 
of  small  business  entities  1  ould  be  aftei  ted 
by  the  ai  tion 

rtie  (  oni  epi  ot  st.itus  ipio  has  a  somewhat 
unusual  1  onteKt  m  terms  of  this  partii  iilar 
proposed  ai  tion    Spet  ilii  ally,  the  status  c|iiii 
|takin>{  no  ai  lioni  means  that  the  1  urreni 
p«nnit  moralDrium  would  expire   the  fishery 
would  rHvert  to  open  ai  i  ess.  and  the  numfwr 
of  permitted  fishermen  would  likely  ini  rease 
{ ionversely,  under  the  priipose<i  ai  tion,  the 
permit  moratorium,  whu  h  has  existed  sini  e 
I't'tH,  would  rem.iin  m  effe(  I  until  replai  ed 
bv  a  new  limited  ai  1  ess  system 

If  the  status  ijiio  allernative  |  lei  tfie  1  urreni 
permit  mor.tloruiin  expire)  is  t.iken,  then 
there  would  be  .1  niimfier  ot  e<  onomii  Hffei  is 
related  to  a  reversion  of  the  fishery  to  open 
a<  (  es.s   For  example,  ^(iven  tfiat  there  were 
over  ^.(i(H)  permitted  entities  based  on  tfie 
original  >  ontrol  ilate  lor  the  fishery,  ,ind 
about  J,  KMI  1  urrenlly    il  is  obvious  that 
additional  vessel  owneis  would  apply  toi 
and  rei  eive  permits  it  the  moratorium  is 
lifted    While  some  of  these  new  entr.ints 
would  likely  obtain  a  permit  with  the 
mlHiitiuii  of  only  estafilishin^  fishinn  rintils 
in  the  king  niai  kerel  fishery  and  would  not 
ai  lively  parlii  ipate  m  the  fishery    other  new 
entrants  would  likelv  partu  ipate  in  the 
fishery  lor  one  or  more  reasons   Some  new 
etitratits  mi^^hl  l.ind  a  minimum  cpianlitv  ol 
king  mai  kerel  on  the  basis  that  havmn  a 
(lermil.  in  i  ombiii.ition  with  a  history  ol  ,it 
le.tsi  some  level  nl  l.uidin^s    would  turtbi'i 
enliani  e  their  i  laim  to  (iiliire  lisherv 
parlii  ipalion  rights   (  )lher  new  enlraiiis 
would  llkelv  b«'i  ome  ,ii  live  p,ir1ii  i(ianN  11; 
the  fishery     Ibis  is  prob.ible  b.iscil  on  the  l.n  I 
that  a  number  ot  permit  Iraiislers  m  i  ur  eai  b 
year,  and  .1  market  h.is  developed  tor  these 
transterable  kiiiv;  m.ti  kerel  permits    The  pru  '■ 
range  assoi  i.ited  with  an  exislinn  permit  is 
not  known    but  permits  lor  olfier  spei  ics  m 
the  ( .nil  ot  Mexii  o  ,ind  .South  ,Ml.iiitii    ,ire 
known  to  be  valued  ,il  sevei.il  Ihnus.md 
doll.irs   With  the  moraloiiiim  litled    new 

enlrv    VVulildlie  piissible  b\    p.ulllKonK    III'- 

ailminislr.itiv  e  (lerinil  tec   1  urrenllv  .S'lll  lor  ,1 
new  permit  or  .SJII  tm  ,1  king  mai  kerel 
endorsement  In  ,111  existing  permit  loi 
.inotliei  spec  les     1  be  \,ilue  1  onlerred  on 

uirenl  penults  b\  the  monloi  nun  will  b.' 
lost 

Il  IS  noted  that  ,il  Ibe  pieseni  lime  uiidei 
the  pel  mil  III.  iriloi  mill    Ibe  elllilv   i;n.  iiig  up 


,1  permit  t)\  transfer  must  exit  the  fishery,  and 
1  urreni  exit  behavior  is  1  learlv  influenced  bv 
a  miml)er  of  fai  tors,  mi  hiding  the  1  urreni 
v  able  III  a  permit    Kei  entiv  availatile  logt)ook 
data  lor  this  fishery  indicates  thai  some  of  the 
1  urreni  partii  ipants  do  not  land  a  large 
amount  ol  king  mai  kerel  on  an  annual  basis 
I  hese  are  the  partii  ipants  w  tio  are  most 
likely  to  sell  their  existing  permits  to  new 
entrants  under  the  1  ontinuing  i  ondition  of  a 
permit  moratorium    1  he  reasoning  is  that  the 
Hxpi!<  teil  net  pr«sent  value  of  their  profits 
Inel  reveiuiesi  derived  from  their  small 
>  ati  lies  are  exi  tfeded  tiy  the  1  urreni  market 
V  able  of  their  king  mat  kerel  permit    .As  sui  h, 
the  permit  mnralorium  has  resulted  in  a 
redui  tion  in  the  number  ot  pernuts  m  the 
king  mai  kerel  fishery 

New  entrants  in  the  king  mai  kerel  fisheries 
will  not  nei  essarily  result  m  a  large  overall 
ini  rease  m  1  ali  h   This  is  \)t^  ause  the 
1  onimen  lal  king  mat  kerel  fishery  operates 
under  an  annual  i|uiita  that  is  enfori  e<l 
through  fishery  i  Insures   The  quota  for  the 
(.ulf  of  Mexii  o  fishery  ha.s  typii  ally  Iweu  met 
eai  h  year   .Mthough  not  met  in  rei  enl  years. 
the  i|uola  for  the  S<iuth  .Atlantii   fi.shery 
hisloni  ally  has  f)een  met    However,  even  if 
the  new  entrants  do  not  result  m  a  signifiiant 
ini  rease  in  overall  landings,  an  ini  rease  in 
the  rate  at  whit  h  king  mai  kerel  is  harvested 
should  result,  partu  ularly  in  thefiulf  of 
Mexu  o  fishery    This  si  enann  would 
exai  erfiate  the  existing  derby  fishery  in  the 
( .ulf  and  would  tend  to  lead  to  lower  overall 
exv  essel  prii  es  [yfi  au.se  the  quota  would  be 
l,iiuled  in  a  shorter  [>eriod  of  time 

In  suiTimarv    maintaining  ihe  status  quo 
mil  thereby  allowing  the  permit  moralonum 
to  expire  would  result  in  an  im  rease  in  the 
numU-r  ol  permits,  a  possible  ini  rease  in  the 
.iuniial  I   'ti.ti    a  likely  dei  rease  in  exvessel 
prii  es   and  a  loss  of  the  existing  transfer 
i.iliie  ol  existing  permits    The  result  would 
be  ,1  negative  ei  oniimii   impai  t  on  all  the 
I  urreni  permit  holders,  ini  hiding  those 
perniii  holdepi  wtio  might  otherwise  Ix- 
expel  led  In  sell  their  permits  and  exit  the 
tisberv  under  the  i  urreni  system   There 
would  also  be  positive  impai  Is  for  at  least 
some  1  it  itie  new  entrants  l>ei  ause  ttiev  1  ould 
obtain  a  permit  tor  S.;o  In  $'>()  instead  of 
[iMVing  Itie  existing  higher  market  pru  e  for  .1 
[lermit    Some  ol  these  new  entrants  would  \»' 
expei  ted  to  partii  ipale  in  the  fishery  at  a 
Mgnilii  ani  and  profilatile  level    In  addition  to 
these  rather  siraighttorwatd  impai  Is  on 

I  urreni  and  potential  new  entrants,  the 

111!  rease  in  the  rate  at  wtiii  h  king  mai  kerel 
ire  harvested,  espe,  1,1  IK   111  I  tie  ( ,u  If  where  a 
reslrii  tl\e  quota  pertains    would  intensify  Itie 
existing  dertiy  fishery  and  the  attendant  loss 
III  IM  onomii    lieiiefils  tv  [iii  ally  assoi  lated 
Willi  sill  ti  fistieries    Keverting  |i  1  an  open 

II  '  ess  fisherv  also  means  that  the  {!iiuni  lis 
uiMilil  oni  e  again  tiave  to  utldertake  the 
|ireliminarv  stejis  nei  ess.irv  to  establish  a 

'  om(irehensive  limited  ai  i  ess  system    It  is 
liki'lv  ttiat  repeating  these  steps  would  have 
iildilional  nt'gative  .m  ononui   impai  ts  on  at 
ieasi  some  III  those  partii  ipants  who  are 
Mirrenllv  permitted    l-or  example,  they  mav 
h.ive  to  re.-slablisti  ,1  bshiiig  history  or  lake 
iber  ,11  lions  riei  essarv  lo  1  ontinue  fishing 
under  iiiv  new  limited  ai  1  ess  system 

Ibe  overall  1  oni  iusiou  is  that  if  the  status 
i|uo  .ll!i'rMall\  r  W.ls  1  hosell  MiA  Ibe  permit 


moratorium  allowed  to  expire  on  ()i  Iot)er  LS, 
^(HMl.  there  would  lie  a  numher  of  negative 
impai  ts  on  existing  parliripants  In  the  king 
mai  kerel  fisherv  m  Federal  waters  of  Ihe  (iiilf 
of  Mexu  o  and  .South  .Mlantii    While  there 
would  llkelv  I)*'  some  positive  er  iiniimii 
iiTipai  ts  for  a  portion  of  any  new  entrants,  the 
negative  impai  Is  of  the  status  quo  ai  tion  are 
expei  ted  to  exi  eed  the  positive  impai  Is   .\n 
nil  reased  number  of  king  mackerel  permits 
would  likely  1  reate  a  derby  fisherv , 
parlii  ularly  in  the  (iulf  where  i  urreni  annual 
quotas  constrain  harvests  Taking  at  tion  to 
extend  the  t  urreni  permit  moratorium  means 
that  the  likely  negative  e<  onomii   impai  t.s  of 
the  status  quo  alternative  will  not  oci  ur  In 
other  words,  the  proposed  action  of 
extending  the  permit  moratorium  until 
October  15,  2005.  should  forestall  adverse 
e<  onomit  i  hanges  and  imparts  as.sci^iated 
with  the  status  quo  sc  enario  of  letting  the 
moratorium  expire   For  these  reasons,  it 
follows  that  the  proposed  ai  tion  will  not 
result  in  a  signific  ant  economic  impac  t  on  a 
substantial  number  of  small  business  entities 

As  a  result,  a  regulatory  flexibility 
analysis  was  not  required,  A  copy  of  the 
RIR  is  available  from  the  Council  (see 
AOORESSES) 

List  of  Subjects  in  50  CFR  Part  622 

Fisheries,  Fishing,  Puerto  Rico, 
Reporting  and  recordkeeping 
requirements.  Virgin  Islands 

Dated   May  24.  20{X) 
Andrew  A.  Rosenberg, 

Df-puty  Assistant  Admmistmtor  tor  Fishfrics. 
Satianal  Marini'  Fishirips  Strxn  e 

For  the  reasons  set  out  in  the 
preamble.  50  CFR  part  622  is  proposed 
to  be  amended  as  follows: 

PART  622— RSHERIES  OF  THE 
CARIBBEAN,  GULF,  AND  SOUTH 
ATLANTIC 

1   The  authority  citation  for  part  622 
continues  to  read  as  follows: 

Authority:  lb  ('  S C    1801  ef  sec; 

2,  In  §622.4.  the  last  two  sentences  of 
paragraph  (a)(2)(iii),  the  last  sentence  of 
paragraph  (a)(2)(iv),  and  paragraph  (q) 
are  revised  to  read  as  follows; 

i  622.4    Permits  and  t—*. 

(a)  •  •  • 

(2)  *  *  * 

(iii)  *  *  *  To  obtain  or  renew  a 
commercial  vessel  permit  for  king 
mackerel,  at  least  25  percent  of  the 
applicants  earned  income,  or  at  least 
$10,000,  must  have  been  derived  from 
t:ommercial  fishing  (i.e,,  harvest  and 
first  sale  of  fish)  or  from  charter  fishing 
during  one  of  the  3  calendar  years 
preceding  the  application.  See 
paragraph  (q)  of  this  section  regarding  a 
moratorium  on  commercial  vessel 
permits  for  king  mackerel,  transfers  of 
permits  during  the  moratorium,  and 


limited  exceptions  to  the  earned  income 
or  gross  sales  requirement  for  a  permit. 

(iv)  *  *  *  To  obtain  or  renew  a 
commercial  vessel  permit  for  Spanish 
mackerel,  at  least  25  percent  of  the 
applicant's  earned  income,  or  at  least 
SIO.OOO,  must  have  been  derived  from 
commercial  fishing  (i.e..  harvest  and 
first  sale  of  fish)  or  from  charter  fishing 
during  one  of  the  3  calendar  years 
preceding  the  application. 
***** 

(q)  Moratorium  on  commercial  vessel 
permits  for  king  mackerel.  This 
paragraph  (q)  is  effective  through 
October  15.  2005. 

(1)  NMFS  will  not  accept  applications 
for  additional  commercial  vessel 
permits  for  king  mackerel.  Existing 
\essel  permits  may  be  renewed,  are 
subject  to  the  restrictions  on  transfer  or 
change  in  paragraphs  {q)(2)  through 
(q)(5)  of  this  section,  and  are  subject  to 
the  requirement  for  timely  renewal  in 
paragraph  (q)(6)  of  this  section. 

(2)  An  owner  of  a  permitted  vessel 
mav  transfer  a  commercial  vessel  permit 
for  king  mackerel  to  another  vessel 
owned  bv  the  same  entitv. 

(3)  An  owner  whose  percentage  of 
earned  income  or  gross  sales  qualified 
him/her  for  a  commercial  vessel  permit 
for  king  mackerel  mav  request  that 
NMFS  transfer  that  permit  '.o  the  owner 


of  another  vessel,  or  to  the  new  owner 
when  he  or  she  transfers  ownership  of 
the  permitted  vessel.  NMFS  may  issue 
a  commercial  vessel  permit  for  king 
mackerel  to  such  owner  of  another 
vessel,  or  new  owner.  NMFS  may  renew 
the  permit  through  April  15  following 
the  first  full  calendar  year  after  the 
permit  is  transferred,  without  the  owner 
meeting  the  percentage  of  earned 
income  or  gross  sales  requirement  of 
paragraph  (a)(2)(iii)  of  this  section. 
However,  to  further  renew  the 
commercial  vessel  permit,  the  owner  of 
the  other  vessel,  or  new  owner,  must 
meet  the  earned  income  or  gross  sales 
requirement  not  later  than  the  first  full 
calendar  year  after  the  permit  is 
transferred. 

(4)  If  a  permit  is  based  on  an 
operator's  earned  income  and,  thus,  is 
valid  only  when  that  person  is  the 
operator  of  the  vessel,  the  owner  of  the 
vessel  may  request  that  NMFS  transfer 
the  permit  to  the  income-qualif\'ing 
operator  if  such  operator  becomes  an 
owner  of  a  vessel. 

(5)  If  a  permit  is  based  on  an 
operator's  earned  income  and,  thus,  is 
valid  only  when  that  person  is  the 
operator  of  the  vessel,  the  owner  of  the 
vessel  may  request  that  NMFS  remove 
the  operator  qualification  on  the  permit 
by  returning  the  original  permit  to  the 


RA  with  an  application  for  the  changed 
permit.  NMFS  may  renew  the  permit 
without  such  qualification  through 
April  15  following  the  first  full  calendar 
year  after  NMFS  removes  the  operator 
qualification,  without  the  owner 
meeting  the  earned  income  or  gross 
sales  requirement  of  paragraph  (a)(2){iii) 
of  this  section.  However,  to  further 
renew  the  commercial  vessel  permit,  the 
owner  must  meet  the  earned  income  or 
gross  sales  requirement  not  later  than 
the  first  full  calendar  year  after  NMFS 
removes  the  operator  qualification. 

(6)  NMFS  will  not  reissue  a 
commercial  vessel  permit  for  king 
mackerel  if  the  permit  is  revoked  or  if 
the  RA  does  not  receive  an  application 
for  renewal  within  1  year  of  the  permit's 
expiration  date. 

§§  622.2.  622.6.  622.41 ,  622.44    [Amended] 

3.  In  addition  to  the  amendments  set 
forth  above,  in  50  CFR  part  622.  remove 
the  word  "Dade  "  and  add.  in  its  place, 
the  words  "Miami-Dade  "  in  the 
following  places: 

(a)  Section  622.2,  in  paragraph  (2)  of 
the  definition  of  "Migratory  group": 

(b)  Section  622.6(b)(2); 

(c)  Section  622.41(c)(3)(ii)(B):  and 

(d)  Section  622,44{a)(l)(iii) 

|FR  Dot ,  UO-13.572  Filed  ,=i-/il-OU:  8:45  ami 
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DEPARTMENT  OF  AGRICULTURE 

Grain  Inspection,  Packars  and 
Stockyarda  Admlniatration 

[00-02-«] 

Opportunity  for  Daslgnation  in  ttw 
Virginia,  Franidort  (IN),  and 
indlanapolia  (IN)  Araas,  and  Raquast 
for  Commanta  on  Ifta  Official  Agartciaa 
Sarving  Thaaa  Araaa 

AGENCY:  Grain  Inspe<:ti()n.  Packers  and 
Stofikyanls  Administration  (CJIFSA). 

ACTION:  Notice. 

SUMMARY:  The  designations  of  the 
official  agencies  listed  below  will  end  in 
January  and  Fobniary  2001  dlPSA  is 


asking  persons  interested  in  providing 
official  services  in  the  areas  served  by 
these  agencies  to  submit  an  application 
for  designation  (ilPSA  is  also  asking  for 
comments  on  the  services  provided  by 
these  currently  designated  agencies: 
Virginia  Department  of  Agriculture  and 

flonsumer  Services  (Virginia); 
Frankfort  Grain  Inspet:tion,  Inc. 

(Frankfort);  and 
Indianapolis  Grain  Inspection  and 

Weighing  Service,  Inc.  (Indianapolis). 
DATES:  Applications  and  comments 
must  be  postmarked  or  sent  by 
tele<:opier  (FAX)  on  or  before  June  30. 
2000 

ADDRESSES:  Applications  may  be 
obtained  at  www.usda.gov/gipsa/.  under 
Designation  Application  Forms. 
Applit:ations  and  comments  must  be 
submitted  to  MSDA,  GIPSA.  Janet  M. 
Hart,  C;hief,  Review  Branch,  Compliance 
Division,  STOP  3604,  Room  1647-S, 
1400  Independence  Avenue,  SW  , 
Washington,  DC:  20250-3604  If  an 
application  or  comment  is  submitted  by 
FAX,  202-690-2755.  GIPSA  reserves  the 
right  to  request  an  original  application. 
All  applications  and  comments  will  be 
made  available  for  public  inspection  at 


this  address  loc:ated  at  1400 
Independence  Avenue.  S.W  .  during 
regular  business  hours 

FOR  FURTHER  INFORMATION  CONTACT: 
Janet  M.  Hart  at  202-720-8525. 
SUPPLEMENTARY  INFORMATION:  This 
Action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12866 
and  Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply 
to  this  Action 

Section  7(f)(1)  of  the  United  States 
Grain  Standards  Act.  as  amended  (Act), 
authorizes  GIPSA 's  Administrator  to 
designate  a  qualified  applicant  to 
provide  official  services  in  a  specified 
area  after  determining  that  the  applicant 
is  better  able  than  any  other  applicant 
to  provide  such  official  services. 

Section  7(g)(1)  of  the  Act  provides 
that  designations  of  official  agencies 
shall  end  not  later  than  triennially  and 
may  be  renewed  according  to  the 
criteria  and  procedures  prescribed  in 
Section  7(f)  of  the  Act. 

1 .  Current  Designations  Being 
Announced  for  Renewal 


Ofhcial  agency 

Mam  office 

Current  designation  temis 

Virginia  

Richmond.  VA  

Frankfort   IfJ              

02A)1/1 996-01 /31 /2001 

Frankfort        „ 

03/01/1996-02/28/2001 

Indianapolis  .  ..„ „ „ 

Indianapolis  IN       

03/01/1998-02/28/2001 

a   Pursuant  to  Se<iion  7(f)(2)  of  the 
Act,  the  following  geographic  area,  the 
entire  State  of  Virginia,  except  those 
export  port  l(K:ations  within  the  State,  is 
assigned  to  Virginia 

b  Pursuant  to  Se<:1ion  7(f)(2)  of  the 
Act,  the  following  geographu  area,  in 
the  State  of  Indiana,  is  assigned  to 
Frankfort 

Bounded  on  the  North  by  the  northern 
Fulton  County  line; 

Bounded  on  the  East  by  the  eastern 
Fulton  County  line  south  to  .State  Route 
19;  State  Route  19  south  to  State  Route 
1 14;  State  Route  1 14  southeast  to  the 
eastern  Fulton  and  Miami  Cfiunty  lines; 
the  northern  Grant  (Itmnty  line  east  to 
County  Highway  900E.  County  Highway 
900E  south  to  State  Route  18;  State 
Route  18  east  to  the  (irant  County  line, 
the  eastern  and  southern  Grant  (iounty 
lines,  the  eastern  Tipton  County  line; 
the  eastern  Hamilton  ('ounty  line  south 
to  State  Route  32; 


Bounded  on  the  South  by  State  Route 
32  west  to  the  Botjne  County  line;  the 
eastern  and  southern  Boone  County 
lines;  the  southern  Montgomery  County 
line,  and 

Bounded  on  the  West  by  the  western 
and  northern  Montgomery  County  lines; 
the  western  Clinton  (bounty  line;  the 
western  (Carroll  County  line  north  to 
State  Route  25;  State  Route  25  northeast 
to  Cass  (bounty;  the  western  Cass  and 
Fulton  County  lines. 

Frankfort's  assigned  geographic  area 
does  not  include  the  following  grain 
elevators  inside  Frankfort's  area  which 
have  been  and  will  continue  to  be 
serviced  by  the  following  official 
agency  Titus  Grain  Inspection,  Inc  :  The 
Andersons,  Delphi,  Carroll  County; 
Frick  Services,  Inc  ,  Leiters  Ford,  Fulton 
County;  and  Cargill.  Inc  .  Linden. 
Montgomery  County. 

(    Pursuant  to  Se<:tion  7(f)(2)  of  the 
Act.  the  following  geographic  area,  in 


the  State  of  Indiana,  is  assigned  to 
Indianapolis. 

Bartholomew;  Brown;  Hamilton, 
south  of  State  Route  32;  Hancock; 
Hendricks;  lohnson;  Madison,  west  of 
State  Route  13  and  south  of  State  Route 
132;  Marion;  Monroe;  Morgan;  and 
Shelby  Counties. 

2.  Opportunity  for  Designation 

Interested  persons,  including  Virginia, 
Frankfort,  and  Indianapolis  are  hereby 
given  the  opportunity  to  apply  for 
designation  to  provide  official  services 
in  the  geographic  areas  specified  above 
under  the  provisions  of  Section  7(f)  of 
the  Act  and  section  800.196(d)  of  the 
regulations  issued  thereunder.  Persons 
wishing  to  apply  for  designation  should 
contact  the  Compliance  Division  at  the 
address  listed  above  for  forms  and 
information. 


Designation  Terms 

Virginia 

02/01/2001-12/31/2003 
Frankfort  and  Indianapolis 

03/01/2001-12/31/2003 

3.  Request  for  Comments 

GIPSA  also  is  publishing  this  notice 
to  provide  interested  persons  the 
opportunity  to  present  comments  on  the 
Virginia,  Frankfort,  and  Indianapolis 
official  agencies.  Commenters  are 
encouraged  to  submit  pertinent  data 
concerning  the  Virginia,  Frankfort,  and 
Indianapolis  official  agencies  including 
information  on  the  timeliness,  cost, 
quality,  and  scope  of  services  provided. 
All  comments  must  be  submitted  to  the 
Compliance  Division  at  the  above 
address. 

Applications,  comments,  and  other 
available  information  will  be  considered 
in  determining  which  applicant  will  be 
designated. 

Authority:  Pub.  L.  94-582,  90  Stat.  2867. 
as  amended  (7  U.S.C.  71  et  seq). 

Dated:  May  17,  2000. 
Neil  E.  Porter, 

Director.  Compliance  Division. 
|FR  Doe;.  00-13322  Filed  5-31-00:  8:45  am] 
BRUNO  COOe  3410-EI<M> 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  tfte  Diatrict  of  Columbia  Adviaory 
Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the 
District  of  Columbia  Advisory 
Committee  to  the  Commission  will 
convene  at  8:30  a.m.  and  adjourn  at 
12:30  p.m.  on  Tuesday,  June  20,  2000, 
at  the  U.S.  Commission  on  Civil  Rights. 
5th  Floor  Conference  Room  (Room  540). 
624  9th  Street  N.W.,  Washington.  DC 
20425.  The  Committee  will  develop 
questions  for  prospective  panelists  in 
preparation  for  its  upcoming  forum  on 
access  to  fincuicial  services  in  the 
District  of  Columbia,  and  plan  future 
activities. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  Lewis  M. 
Anthony,  202-483-3262,  or  Ki-Taek 
Chun,  Director  of  the  Eastern  Regional 
Office,  202-376-7533  (TDD  202-376- 
8116).  Hearing-impaired  persons  who 
will  attend  the  meeting  and  require  the 
services  of  a  sign  language  interpreter 
should  contact  the  Regional  Office  at 


least  ten  (10)  working  days  before  the 
scheduled  date  of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC. 
Lisa  M.  Kelly, 

Special  Assistant  to  the  Staff  Director, 
Regional  Programs  Coordination  Unit. 
|FR  Doc.  00-13676  Filed  5-31-00;  8:45  am] 

BH.UNG  COOE  633S-01-F 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Put>iic  Meeting 
of  the  New  Jeraey  Adviaory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the  New 
Jersey  Advisory  Committee  to  the 
Commission  will  convene  at  9:30  a.m. 
and  adjourn  at  4:00  p.m.  on  Friday,  June 
30,  2000,  at  the  Delaware  River  Port 
Authority,  Multipiupose  Room,  11th 
Floor,  One  Port  Center.  Two  River 
Drive.  Camden,  New  Jersey  08103.  The 
purpose  of  the  meeting  is  to  gather 
information  on  (1)  the  State  civil  rights 
enforcement  effort  and  (2)  the  racial 
profiling  by  law  enforcement  officers  in 
New  Jersey.  The  Committee  will  also 
plan  and  review  project  activities. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact  Ki- 
Taek  Chun,  Director  of  the  Eastern 
Regional  Office,  202-376-7533  (TDD 
202-376-8116).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  ten  (10)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC. 
Lisa  M.  Kelly, 

Special  Assistant  to  the  Staff  Director. 

[PR  Doc.  00-13677  Filed  5-31-00:  8:45  am] 

BILUNG  COOE  6335-01 -F 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  New  Yorlc  State  Adviaory 
Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the  New 
York  State  Advisory  Conunittee  to  the 
Commission  will  convene  at  12:30  p.m. 


and  adjourn  at  5:00  p.m.  on  Thursday, 
June  22,  2000,  at  the  Sheraton 
University  Hotel,  801  University 
Avenue,  SyTacuse.  NY  13210.  The 
Committee  will  (1)  review  its  project 
proposal.  Police-Community  Relations 
in  New  York  (2)  plan  a  series  of  forums 
around  the  state  based  on  the  proposal 
and  (3)  be  briefed  by  community 
advocates  and  officials  on  police- 
community  relations  in  Syracuse. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact  Ki- 
Taek  Chun,  Director  of  the  Eastern 
Regional  Office.  202-376-7533  (TDD 
202-376-8116).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  ten  (10)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  EX:.  May  25.  2000. 
Lisa  M.  Kelly. 

Special  Assistant  to  the  Staff  Director. 
Regional  Programs  Coordination  Unit. 
[FR  Doc.  00-13678  Filed  5-31-00:  8:45  am] 
BILUNG  COOE  6335-01-F 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Admlniatration 

Tranaportation  and  Related  Equipment 
Technical  Adviaory  Committee  Notice 
of  Partially  Cioaed  Meeting 

The  Transportation  and  Related 
Equipment  Technical  Advisory 
Committee  will  meet  on  June  21,  2000. 
9  a.m.,  in  the  Herbert  C.  Hoover 
Building,  Room  3884,  14th  Street 
between  Constitution  and  Pennsylvania 
Avenues,  NW,  Washington.  DC.  The 
Committee  advises  the  Office  of  the 
Assistant  Secretary  for  Export 
Administration  with  respect  to  technical 
questions  that  affect  the  level  of  export 
controls  applicable  to  transportation 
and  related  equipment  or  technology. 

Public  Session 

1.  Election  of  Chairman. 

2.  Presentation  of  public  papers  or 
comments. 

3.  Update  on  status  of  Wassenaar 
Arrangement  proposals. 

4.  Update  on  Missile  Technology 
Control  Regime. 

5.  Report  on  Bureau  of  Export 
Administration  initiatives. 

6.  Discussion  of  possible  Commerce 
Control  List  chemges. 
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Closed  Session 

7.  Discussion  of  matttirs  propwrlv 
(Irtssifuul  under  K.xw:utiv»!  Ord^r  12958. 
(Itviling  with  the  li  S   ('Xfjurt  control 
progfdni  jnii  stratn^u;  criteria  rt'lated 
thereto 

A  limited  niunher  of  seats  will  be 
available  during  the  public  session  of 
the  m»H•tin^.  Reservations  are  not 
accepted  To  the  t'xtent  time  permits, 
members  of  the  public  may  present  oral 
statements  to  the  Committee  The  public 
may  submit  written  statements  at  am 
time  before  or  after  the  meeting 
However,  to  facilitate  distribution  of 
public  presentation  materials  to 
flommittee  members,  the  Committet? 
sujy^Hsts  that  the  public  forward  the 
materials  prior  to  the  meeting  to  the 
following  address:  Ms   1,«h'  Ann 
Carpenter,  (XSIES/EA/BXA,  MS   JH7h, 
VS.  Department  of  Conmierce,  14th  St 
&  Constitution  Ave  .  NW,  Washington. 
DC  20230. 

The  Assistant  Secretary'  for 
Administration,  with  the  concurrence  of 
the  delegate  of  the  Cieneral  (iounsel, 
formally  fietermined  on  lanuarv  12, 
HWy.  pursuant  to  section  10(d)  of  the 
Federal  Advisorv  (aimmittee  Act.  as 
timendtnl.  that  the  series  of  meetings  or 
portions  of  meetings  of  the  Committee 
and  of  any  Subtommittee  thereof, 
dealing  with  the  classified  materials 
listed  m  5  U.S C.  552(c)  (1)  shall  be 
exenifit  from  the  provisions  relating  to 
(lublic  meeting  found  in  section  l(){a) 
(1)  and  (a)(:})  of  the  Federal  Advisory 
Committee  Act.  The  remaining  series  of 
mmttings  or  portions  thereof  will  be 
open  to  the  public 

A  copy  of  the  NiJlice  of  Determination 
to  close  miMitings  or  portions  of 
imwtings  of  the  (!omiiiittt>e  is  available 
for  public  inspe<:tion  and  copying  in  the 
('entral  Reference  and  Records 
Inspection  Facility.  Kooni  h020.  U.S. 
Department  of  (ioninierce,  Washington. 
D( '..  For  further  information  or  copi(>s  of 
the  inimites  (all  (202)  4H2-25H3. 

I),iI<mI    M,i\   Jh    JIKKI, 
l.««  Ann  Carpenter, 
(AiniiiiiUri-  l.jdisitii  I  >ltirfr 
jh'KDdi    1)0-1174(1  Filed  fi- 11    no   tl  4)  ..nil 
BILLING  COOC  3SI0-JT  M 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-570-»4«) 

Freshwater  Crawfish  Tail  Meat  From 
the  People's  Republic  of  China: 
Initiation  of  New-Shipper  Antidumping 
Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce 
ACTION:  Notice  of  initiation  of  new- 
shipper  antidumping  administrative 
review. 


SUMMARY:  The  Department  of  Commerce 
(the  Department)  has  rec:eived  a  request 
from  China  Kingdoma  Import  &  Export 
Co  .  L.td,  (China  Kingdoma),  Rizhao 
Kiyuan  Marine  and  Food  Products  Co.. 
Ltd  (Rizhao  Riyuan),  Nantong  Shengfa 
Frozen  Food  (io..  Ltd  (Nantong 
Shengfa).  and  Weshan  Fukang 
Foodstuffs  Co.,  Ltd.  (Weishan  Fukang) 
to  conduct  new-shipper  administrative 
reviews  of  the  antidumping  duty  order 
on  freshwater  cTawfish  tail  meat  from 
the  Peoples  Republic  of  China  (PRC).  In 
accordance  with  the  Department's 
i  urrent  regulations,  we  are  initiating 
this  administrative  review 
EFFECTIVE  DATE:  June  1.  2000 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Gilgunn  or  Maureen  Flannery. 
AD/r;VD  Enforcement,  Import 
Administration.  International  Trade 
Administratiim.  US   Department  of 
Commerce,  14th  Street  and  C^cmstituticm 
Avenue,  N  VV.,  Washington,  DC  20230; 
telephone  (202) 482-0b48  or  (202) 482- 
3020.  respectively 

The  Applicable  Statute  and  Regulations 

I  'nless  otherwise  indicated,  all 
(  itations  to  the  statute  are  references  to 
the  provisions  effective  [anuary  1,  1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
bv  the  I'ruguay  Round  Agre«»mants  Act. 
In  addition,  unless  otherwise  indicated. 
all  citations  to  the  Departments 
regulations  are  to  the  current 
regulations,  codified  at  19C;FR  Part  351, 
(19<)9) 

Background 

On  Manh  29,  2000  and  March  31, 
2()()(),  the  Department  received  timely 
retjuests,  in  af;cordance  with  s«H:tion  751 
(a)(2l(B)()fth.' Act  and  19CFR 
351  214(c).  for  new  shipper  reviews  of 
this  antidumping  duty  order  which  has 
a  September  anniversary  date 


Initiation  of  Review 

In  its  March  29.  2000  request  for 
review,  Rizhao  Riyuan  certified  that  it 
did  not  export  the  subject  merchandise 
to  the  United  States  during  the  period 
of  investigation  (POI)  and  that  it  is  not 
affiliated  with  any  company  which 
exported  subject  merchandise  to  the 
United  States  during  the  POI.  Rizhao 
Riyuan  further  certified  that  its  export 
activities  are  not  controlled  by  the 
central  government  of  the  PRC. 

In  its  March  29,  2000  request  for 
review,  Nantong  Shengfa  certified  that  it 
did  not  export  the  subject  merchandise 
to  the  United  States  during  the  POI  and 
that  it  is  not  affiliated  with  any 
company  which  exported  subject 
merchandise  to  the  United  States  during 
the  POI.  Nantong  Shengfa  further 
certified  that  its  export  activities  are  not 
controlled  bv  the  central  government  of 
the  PRC. 

In  its  March  31,  2000  request  for 
review.  China  Kingdoma  certified  that  it 
did  not  export  the  subject  merchandise 
to  the  United  States  during  the  POI  and 
that  it  is  not  affiliated  with  any 
company  which  exported  subject 
merchandise  to  the  United  States  during 
the  POI  ('hina  Kingdoma  further 
certified  that  its  export  activities  are  not 
controlled  bv  the  central  government  of 
the  PRC. 

In  its  March  31.  2000  request  for 
review.  Weishan  Fukang  certified  that  it 
did  not  export  the  subject  merchandise 
to  the  United  States  during  the  POI  and 
that  it  is  not  afTiliated  with  any 
company  which  exported  subject 
merc;handise  to  the  United  States  during 
the  POI  Weishan  Fukang  further 
certified  that  its  export  activities  are  not 
controlled  by  the  crentral  government  of 
the  PRC.  All  of  the  above  requests  also 
included  all  documentation  required 
under  19C.F.R.  351.214(b)(2)(iv). 

In  accordance  with  section 
751(a)(2)(B)  and  19  CFR  351.214(d),  we 
are  initiating  new-shipper  reviews  of  the 
antidumping  duty  order  on  freshwater 
crawfish  tail  meal  from  the  PRC]. 

In  accordance  with  19  CFR 
351  214(g){B)  of  the  Department's 
regulations,  the  period  of  review  (POR) 
for  a  new-shipper  review  initiated  in  the 
mcjnth  immeciiately  following  the 
semiannual  anniversary  month  will  be 
the  six-month  period  immediately 
preceding  the  semiannual  anniversary 
mcmth.  Therefore,  the  POR  for  these 
new-shippers  is: 
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Antidumping  duty  proceeding 

Period  to  be  re- 
viewed 

Fresti  Water  Crawfish  Tail  Meat  from  the  PRC.  A-570-848: 

China  Kingdoma  Import  &  Export  Co..  Ltd  

Rizhao  Riyuan  Marine  and  Food  Products  Co.  Ltd  

Nantong  Shengfa  Frozen  Food  Co.,  Ltd  

Weshan  Fukang  Foodstuffs  Co.,  Ltd  


9/01/99-2/29/00 
9/01/99-2/29/00 
9/01/99-2/29/00 
9/01/99-2/29/00 


Concurrent  with  publication  of  this 
notice  and  in  accordance  with  19  CFR 
351.214(e),  we  will  instruct  the  U,S, 
Customs  Service  to  allow,  at  the  option 
of  the  importer,  the  posting  of  a  bond  or 
security  in  lieu  of  a  cash  deposit  for 
each  entry  of  the  merchandise  exported 
by  the  companies  listed  above,  until  the 
completion  of  the  review. 

The  interested  parties  must  submit 
applications  for  disclosure  under 
administrative  protective  order  in 
accordance  with  19  CFR  351.305  and 
351.306. 

This  initiation  and  notice  are  in 
accordance  with  section  751(a)  of  the 
Act  (19  U.S.C.  1675(a))  and  19  CFR 
351.214, 

Dated:  May  25,  2000. 

Edward  C.  Yang, 

Acting  Deputy  Assistant  Secretary.  Ad/CVD 
Enforcement  Group  III. 

|FR  Doc.  00-13709  Filed  5-31-00;  8:45  am] 

BILLING  COOE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

P.D.  121699A] 

Small  Takea  of  Marine  Mammals 
Incidental  to  Specified  Activities;  San 
Francisco-Oaldand  Bay  Bridge,  Pile 
Instaliation  Demonstration  Project,  San 
Francisco  Bay,  CA 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  issuance  of  an 

incidental  harassment  authorization. 

SUMMARY:  In  accordance  with  provisions 
of  the  Marine  Mammal  Protection  Act 
(MMPA)  as  amended,  notification  is 
hereby  given  that  an  Incidental 
Harassment  Authorization  (IHA)  has 
been  issued  to  the  Federal  Highway 
Administration  (FHWA),  on  behalf  of 
the  California  Department  of 
Transportation  (CALTRANS),  to  take 
small  numbers  of  Pacific  harbor  seals 
and  California  sea  lions,  by  harassment, 
incidental  to  a  pile  installation 
demonstration  project  (PIDP)  at  the  San 
Francisco-Oeikland  Bay  Bridge  (SF- 
OBB),  San  Francisco  Bay  (the  Bay).  CA. 


DATES:  This  authorization  is  effective 
from  May  23,  2000,  through  May  22, 
2001. 

ADDRESSES:  A  copy  of  the  application 
may  be  obtained  by  writing  to  Donna 
Wieting,  Chief,  Marine  Mammal 
Conservation  Division,  Office  of 
Protected  Resources,  National  Marine 
Fisheries  Service,  1315  East-West 
Highway,  Silver  Spring,  MD  20910- 
3225,  or  by  telephoning  one  of  the 
contacts  listed  here. 
FOR  FURTHER  INFORMATION  CONTACT: 
Keimeth  R.  HoUingshead,  Office  of 
Protected  Resources,  NMFS,  (301)  713- 
2055,  or  Christina  Fahy,  Southwest 
Regional  Office,  NMFS,  (562)  980-4023. 
SUPPLEMENTARY  INFORMATION: 

Background 

Section  101(a)(5)(A)  and  (D)  of  the 
MMPA  (16  U.S.C.  1361  et  seq.)  direct 
the  Secretary  of  Commerce  to  allow, 
upon  request,  the  incidental,  but  not 
intentional,  taking  of  small  numbers  of 
marine  mammals  by  U.S.  citizens  who 
engage  in  a  specified  activity  (other  than 
commercial  fishing)  within  a  specified 
geographical  region  if  certain  findings 
are  made  and  either  regulations  are 
issued  or,  if  the  taking  is  limited  to 
harassment,  a  notice  of  a  proposed 
authorization  is  provided  to  the  public 
for  review. 

Permission  may  be  granted  if  NMFS 
finds  that  the  taking  will  have  a 
negligible  impact  on  the  species  or 
stock(s)  and  will  not  have  an 
umnitigable  adverse  impact  on  the 
availability  of  the  species  or  stock(s)  for 
subsistence  uses,  and  if  the  permissible 
methods  of  taking  and  requirements 
pertaining  to  the  monitoring  and 
reporting  of  such  takings  are  set  forth. 
NMFS  has  defined  "negligible  impact" 
in  50  CFR  216.103  as  "...  an  impact 
resulting  from  the  specified  activity  that 
cannot  be  reasonably  expected  to,  and  is 
not  reasonably  likely  to,  adversely  affect 
the  species  or  stock  through  effects  on 
annual  rates  of  recruitment  or  survival." 

Subsection  101(a)(5)(D)  of  the  MMPA 
established  an  expedited  process  by 
which  citizens  of  the  United  States  can 
apply  for  an  authorization  to 
incidentally  take  small  numbers  of 
marine  mammals  by  harassment.  The 
MMPA  now  defines  "harassment"  as: 

...any  act  of  pursuit,  torment,  or  amioyance 
which  (a)  has  the  potential  to  injure  a  marine 


mammal  or  marine  mammal  stock  in  the 
wild;  or  (b)  has  the  potential  to  disturb  a 
marine  mammal  or  marine  mammal  stock  in 
the  wild  by  causing  disruption  of  behavioral 
patterns,  including,  but  not  limited  to. 
migration,  breathing,  nursing,  breeding, 
feeding,  or  sheltering. 

Subsection  101(a)(5)(D)  establishes  a 
45-day  time  limit  for  NMFS  review  of  an 
application  followed  by  a  30-day  public 
notice  and  comment  period  on  any 
proposed  authorizations  for  the 
incidental  harassment  of  small  numbers 
of  marine  mammals.  Within  45  days  of 
the  close  of  the  comment  period.  SiMFS 
must  either  issue  or  deny  issuance  of 
the  authorization. 

Summary  of  Request 

On  November  22,  1999,  NMFS 
received  an  application  from  the  FHWA 
on  behalf  of  CALTRANS,  requesting  an 
MA  for  the  possible  harassment  of  small 
numbers  of  Pacific  harbor  seals  [Phoca 
vitulina),  and  California  sea  lions 
[Zalophus  califomianus)  incidental  to 
conducting  the  PIDP  at  the  SF-OBB, 

CALTRANS  is  currently  in  the 
planning  stages  of  the  SF-OBB  East 
Span  Seismic  Safety  Project  (ESSSP). 
The  ESSSP  would  include  driving  large 
piles  into  the  Bay  bottom.  One  of  the 
hammers  anticipated  to  be  used  for  this 
task  is  larger  than  any  pile-driving 
hammer  previously  used  in  the  Bay. 
Due  to  the  untested  nature  of  these 
hammers  and  piles  in  the  Bay.  a  pile 
installation  demonstration  is  needed. 
The  PIDP  will  provide  CALTRANS  with 
an  opportvmity  to  measure  resulting 
sound  pressure  levels  (SPL).  both  in  air 
and  under  water,  record  impacts  to 
marine  mammals  and  experiment  with 
measures  to  reduce  potential  harm  to 
marine  mammals  prior  to  general  use  on 
SF-OBB  piles. 

The  PIDP  site  is  located  between 
Verba  Buena  Island  (YBI)  and  Oakland, 
in  the  area  to  the  north  of  and  between 
existing  SF-OBB  east  span  piers  E6  and 
E9  (see  figiu^s  1  and  2  of  the 
application).  The  PIDP  site  is 
approximately  2.0  km  (1.24  mi)  from 
northeast  of  the  YBI  harbor  seal  haul-out 
site,  which  is  located  immediately  to  the 
west  of  the  lighthouse  on  the 
southernmost  tip  of  the  island. 
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Tht!  .intiiipHttMl  pitT  foiiiulatiim.s  fi)r 
thf  KS.SSP  will  I on.sist  iif  larg*'  diaint'tcr 
(up  to  1  l()-rn  (:U)l-ft)  long),  stwl  pip*' 
pilt's  that  will  be  (Irivt'u  mto  thi'  Bay 
flodr  (iiirreiit  plan.s  anticipat*'  iismx 
2.5-m  (8.2-ft)  (liainotor  piles  fur  a 
majnritv  fif  the  fDiindafions  and  sinalh'r 
1  .S-m  (4>»-ft)  (iiaiiiftfr  [>ipt!  pilfs  fur 
othtTs 

,\t;c;uratolv  prmlicting  the 
characteristics  of  pile  driving  prior  to 
field-to.sting  i.s  not  possible  b«>cause 
piles  of  this  size  and  lenj^th  have  not 
previously  been  installed  in  Bay 
substrates  and  there  is  limited 
experience  with  driving  piles  of  this 
size.  Therefore,  given  the 
unprecedented  nature  of  this  work  in 
the  Bay,  this  PI[)P  will  provide 
CALTRANS  with  an  opportunity  to 
gather  important  data  regarding  in-air 
and  underwater  SPLs  generated  by  the 
pile  driving  activities.  In  addition,  it 
will  also  provide  an  opportunity  to 
gather  data  from  experimental  measures 
to  attenuate  elevated  SPLs.  thereby 
reducing  the  potential  for  harm  to 
marine  mammals.  Information  obtained 
from  this  demonstration  potentially  may 
prove  valuable  for  forecasting 
anticipated  impacts  of  pile  installation 
activities  as.sociated  with  the  larger 
ESSSF  construction,  which  will  require 
the  installation  of  approximately  350 
piles  of  variable  diameter. 

Proiect  Description 

The  PIDP  includes  driving  three  full- 
scale  steel  pipe  piles  (2.438  m  (8.0  ft)  in 
diameter,  110  m  (3H1  ft)  long)  at  two 
locations  (two  at  a  primary  site  and  one 
at  an  alternate  site)  near  the  existing  SF- 
OBB  east  span  alignment.  Each  pile 
consists  of  four  segments  of  variable 
length  and  wall  thickness  that  will  each 
be  driven.  subs€M}uenlly  welded  to 
another  segment,  and  driven  again  until 
the  full  desired  length  and  depth  of  the 
pile  is  achieved  Due  to  the  nature  of 
this  work,  the  majority  of  the  pro)e<.t 
time  will  be  spent  on  surface  support 
activities,  such  as  picking  up  the  pile 
segments,  placing  the  segment  in  the 
c:orTect  spiJt  and  welding  the  segments 
together.  Actual  pile  driving  will  only 
otxur  for  a  small  fraction  of  the  project  s 
duration.  Please  refer  to  the  CALTRANS 
application  for  a  complete  desf:ription 
of  the  pile  driving  order  of  work. 

Piles  will  be  driven  open-ended  by 
hydraulic  or  steam  hammers.  These  are 
large  offshore  hammers  capable  of 
driving  large-diameter,  thick-walled 
steel  pipe  piles  No  other  types  of 
hammers  (e.g.  drop  hammers,  diesel 
hammers  or  vibratory  hammers)  will  be 
used  on  this  project.  According  t(j 
project  speciricati(ms,  two  sizes  of 
hammers  are  required.  A  "smaller" 


hammer  having  a  maximum  rated 
energv  of  not  less  than  500  kilojoules 
(kl)  but  not  mon*  than  1,000  k)  will  be 
useii  to  drive  initial  segments  of  the 
piles  This  hammer  will  be  similar  in 
size  to  the  pile  driving  hammer  that  was 
used  for  activities  assocaated  with  the 
retrofitting  of  the  San  Mateo-Hayward 
Bridge,  also  in  the  Bav  A  larger 
hammer,  having  a  maximum  rated 
energy  of  not  less  than  1.700  k|  will  be 
employed  to  drive  subsequent  segments 
of  each  pile  No  upper  limit  is  placed  on 
the  maximum  rated  energy  of  the  larger 
hammer;  however,  there  is  little 
motivation  to  use  a  larger  hammer  than 
nw;essary  unless  there  are  no  other 
hammers  available  at  that  time 
Furthermore,  the  piles  must  be  able  to 
support  the  weight  of  the  hammer, 
limiting  the  size  of  the  hammer  that  can 
be  used. 

The  PIDP  is  expected  to  take  place  in 
late  summer  2000.  All  necessary 
equipment  for  the  PIDP  will  be  brought 
to  the  project  site  on  barges,  tugboats 
and  other  marine  vessels.  Due  to  the 
high  cost  of  the  equipment  being  used 
for  this  project  and  the  nature  of  pile 
installation,  work  will  need  to  prcx;eed 
24  hours  a  day.  7  days  a  week  for 
approximately  20  days  barring 
unforeseen  circumstances  (i.e.  broken 
equipment,  adverse  weather 
conditions)  Actual  impact  hammering 
will  only  occur  for  a  total  of  about  12 
to  16  hours  over  the  estimated  20  days. 
Continuous  impact  hammering  would 
likely  occur  for  a  maximum  amount  of 
2-3  hours  at  a  time  when  the  fourth 
segment  is  being  driven  at  an  elevated 
energy  level.  As  only  3  full-scale  piles 
are  being  driven,  this  maximum  would 
only  be  reached  on  3  days  out  of  the  20 
days  of  the  PIDP.  The  hammer  is 
expected  to  hit  the  piles  at  an  average 
rate  of  30—45  blows  per  minute. 

Due  to  the  jimounf  of  time  needed 
between  driving  consecutive  pile 
segments,  it  is  extremely  unlikely  that 
more  than  two  segments  will  be  driven 
in  a  24-hour  period.  It  is  important  to 
note  that  once  the  driving  of  a  pile 
segment  begins  it  cannot  be  halted  until 
that  segment  has  reached  its  desired 
depth.  This  is  not  only  because  of  the 
expense  of  keeping  the  equipment  idle 
but  also  due  to  the  nature  of  the 
predominantly  clay  soil  types 
underlying  the  Bay.  As  piles  are  driven, 
the  soil  gradually  loses  resistance.  If 
driving  is  stopped,  the  soil  has  a  chance 
to  regain  its  strength,  and  resistance  to 
the  pile  increases.  This  can  make  it 
more  difficult  or  even  impossible  to 
continue  driving  the  pile,  particularly  if 
the  pile  tip  is  in  a  highly  resistant  layer 
at  that  point.  Consequently,  once 
hammering  resumes,  it  could  potentially 


take  a  longer  time  at  increased  energy 
levels.  This  c:ould  amplify  impacts  to 
marine  mammals,  as  they  would  endure 
potentially  higher  SPLs  for  longer 
periods  of  time  Pile  segment  heights 
and  wall  thickness  have  been  specially 
designed  for  this  project  to  take  the 
lo<:ation  of  highly  resistant  sediment 
layers  into  account,  so  that  when  work 
is  stopped  at  the  desired  depths 
between  segments,  the  pile  tip  is  never 
resting  in  highly  resistant  sediment 
layers  In  addition,  stopping  in  the 
middle  of  pile  driving  a  segment  may 
interfere  with  the  goal  of  understanding 
the  characteristics  of  pile  driving  within 
this  new  setting.  If  pile  driving  is 
permitted  to  be  regularly  interrupted, 
meaningful  data  regarding  how  the  piles 
behave  may  be  difficult  to  obtain. 

Comments  and  Responses 

A  notice  of  receipt  of  the  application 
and  proposed  authorization  was 
published  on  January  7.  2000  (65  FR 
1083).  and  a  30-day  public  comment 
period  was  provided  on  the  application 
and  proposed  authorization.  Comments 
were  received  from  the  Marine  Mammal 
Commission  (MMC)  and  CALTRANS. 
The  MMC  believes  that  NMFS' 
preliminary  determination  that  the 
activity  would  have  no  more  than  a 
negligible  impact  on  affected  pinniped 
stocks  is  reasonable  and  sufficiently 
supported  by  the  information  and 
analyses  provided  in  the  Federal 
Register  notice  and  in  CALTRANS' 
request  for  a  small  take  authorization. 
The  MMC  also  believes  that  the 
monitoring  program  is  adequate  to 
verify  that  only  small  numbers  of 
marine  mammals  are  taken,  that  the 
taking  is  by  harassment  only,  and  that 
the  impacts  on  the  affected  species  and 
stocks  are  negligible.  CALTRANS 
provided  editorial  comments  that  have 
resulted  in  minor  modifications  to  this 
document  and  several  broader 
comments  which  are  addressed  here. 

Comment  1:  CALTRANS  is  concerned 
about  the  shape  of  the  no-entry  buffer 
zone  around  YBI.  With  the  harbor  seal 
haulout  on  the  southwest  side  of  the 
southern  tip  of  the  island,  and  a  U.S. 
Coast  Guard  (USCG)  facility  on  the 
southeast  side.  CALTRANS  proposes 
modifying  the  no-entry  buffer  zone  to 
exempt  the  area  of  the  USCG  facility 
because  of  the  need  for  the  USCG's 
search-and-rescue  to  access  the 
surrounding  waters.  This  would 
minimize  the  potential  for  interference 
with  the  operation  of  the  USCG  facility 
while  protecting  hauled-out  seals  from 
potential  harassment  by  project-related 
vessels. 

Response:  NMFS  notes  that  the 
revised  YBI  safety  zone  proposed  by 
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CALTRANS  is  a  90-degree  pie-shaped 
wedge  with  its  southern  limit  extending 
southeasterly  from  the  southern  tip  of 
YBI  so  that  it  encompasses  an  area 
within  the  seals'  line  of  sight  from  the 
haul-out  site,  but  not  extending 
eastward  around  the  southern  tip  of  the 
island.  NMFS  believes  however,  that 
this  proposal  does  not  account  for  the 
harbor  seal's  line  of  sight  to  the 
southwest  and  west  of  the  haulout.  As 
a  result,  NMFS  has  established  the 
western  boundary  of  the  YBI  safety  zone 
beginning  at  the  first  rock  outcropping 
to  the  west  of  the  seal  haulout. 
However,  it  should  be  recognized  that 
this  mitigation  measure  does  not 
supercede  NMFS  guidelines  that  require 
boats  in  California  waters  to  remain  at 
least  91  m  (300  ft)  from  seals  and  sea 
lions  that  are  on  land  or  rocks. 
Therefore,  in  waters  east  and  west  of  the 
CALTRANS'  safety  zone.  NMFS' 
guideline  provides  additional  protection 
to  seals  eind  sea  lions  that  are  ashore  at 
YBI. 

Comment  2:  CALTRANS  has 
requested  USCG  authorization  for  the 
placement  of  buoys  around  the  haul-out 
site. 

Response:  NMFS  understands  that 
CALTRANS  has  two  options: 
CALTRANS  can  either  require 
contractors  to  stay  out  of  the  safety  zone 
around  the  haul-out  site,  or  it  could 
buoy  the  area.  However,  if  the  area  is 
buoyed,  CALTRANS  would  have  to  go 
through  the  Private  Aid  to  Navigation 
permitting  process.  Conditions  of  the 
permit  would  require  notice  to  mariners 
because  mariners  may  get  confused  if 
they  see  the  buoys  and  do  not  know 
what  they  are  for.  Since  the  safety  zone 
is  primarily  to  reduce  disturbance  to 
marine  mammals  from  the  PIDP,  and 
not  for  the  exclusion  of  all  boating 
activity,  and  because  NMFS  guidelines 
require  boats  in  California  waters  must 
remain  at  least  91  m  (300  ft)  from  seals 
and  sea  lions  that  are  on  land  or  rocks, 
NMFS  does  not  consider  buoying  the 
area  to  be  a  required  mitigation 
measure.  CALTRANS  can  proceed  on 
this  issue  as  it  chooses. 

Comment  3:  CALTRANS  foresees  a 
potential  problem  with  a  mitigation 
measure  that  it  proposed  in  its 
application.  Essentially.  CALTRANS 
notes  that  there  is  no  provision  for 
proceeding  with  work  if  a  marine 
mammal  enters  the  safety  zone  and 
remains  visible,  or  if  a  seal  or  sea  lion 
dives  and  reappears  in  the  safety  zone 
within  the  1 5-minute  time  limit.  Would 
the  project  be  delayed  indefinitely  while 
the  contractor  waits  for  the  marine 
mammal  to  leave  the  safety  zone?  If  so, 
and  the  proposed  authorization  does  not 
allow  the  contractor  to  drive  a  marine 


mammal  from  the  safety  zone  or  lure  it 
away  from  the  zone,  the  mitigation  may 
not  be  practical.  However,  CALTRANS 
does  not  advocate  that  such  activities  be 
added  to  its  authorization. 

Response:  As  noted  by  CALTRANS  in 
its  letter,  harbor  seals  avoid  human 
activity,  California  sea  lions  are  unlikely 
to  be  in  the  vicinity  of  the  project,  and 
molting  harbor  seals  will  more  likely  be 
ashore  than  in  the  water  at  the  time  of 
the  project.  As  a  result,  the  scenario 
described  by  CALTRANS  is  not  likely  to 
occur.  However,  NMFS  believes  it 
would  be  inappropriate  to  include  these 
types  of  intentional  takings  as  a 
mitigation  measure.  If  this  develops  into 
a  problem,  NMFS  may  take  other  action 
to  resolve  it. 

Comment  4:  CALTRANS  proposes  a 
modification  to  the  proposed 
authorization  that  would  allow  a  pile- 
driving  operation  to  begin  after  the  first 
1 5-minute  waiting  period  whether  or 
not  a  marine  mammal  is  within  the 
safety  zone.  CALTRANS  believes  that  15 
minutes  is  sufficient  time  for  a  marine 
mammal  to  move  outside  the  safety 
zone  and  yet  allow  the  contractor  to 
have  some  assurance  of  being  able  to 
proceed  within  a  reasonable  time  frame. 
CALTRANS  also  believes  that  this 
change  should  not  alter  NMFS' 
preliminary  conclusion  that  the  PIDP 
would  have  the  potential  to  harass  only 
a  small  number  of  marine  mammals. 

Response:  In  the  proposed 
authorization,  NMFS  preliminarily 
concurred  with  CALTRANS  that  a  safety 
zone  should  be  established  at  a  distance 
approximately  500  m  (1,640  ft)  from  the 
PIDP.  At  this  distance,  CALTRANS 
estimated  that  the  SPL  from  the  pile 
driving  would  be  180  dB  re  1  ^Pa-mRMs- 
In  its  application,  CALTRANS  used 
guidance  provided  by  NMFS  that 
impulse-generated  SPLs  greater  than 
1 80  dB  had  the  potential  to  cause  a 
temporary  threshold  shift  (TTS)  in 
marine  mammal  hearing  levels  and  that, 
at  some  unknown  level  above  180  dB, 
marine  mammals  had  the  potential  to 
incur  a  permanent  shift  (i.e.,  elevation) 
in  hearing  thresholds.  While  the 
previous  NMFS  statement  remains  true 
in  general,  present  scientific  consensus 
indicates  that  a  safe  level  for  impidse 
sounds  for  pinnipeds  from  incurring 
TTS  is  higher  than  the  level  indicated 
for  cetaceans.  As  a  result,  scientists  have 
preliminarily  established  an  SPL  of  190 
dB  re  1  ^iPa-mRMs  as  a  safe  level  for 
pinnipeds  underwater.  NMFS  adopts 
this  information  as  the  best  scientific 
information  available  and  will  allow 
CALTRANS  to  establish  a  safety  zone  at 
the  distance  from  the  PIDP  where  the 
SPL  diminishes  to  190  dB  re  1  ^lPa- 
niRMs-  However,  in  order  to  implement 


this  provision,  CALTRANS  must 
measure  the  distance  acoustically  for 
each  hammer  used  and,  until  this 
distance  is  measured  and  an  appropriate 
safety  zone  implemented,  CAL'TRANS 
must  retain  a  safety  zone  of  180  dB  re 
1  uPa-mRMs- 

NMFS  believes  the  smaller  safety 
zone  for  pinnipeds  will  allow 
CALTRANS  to  remain  on  schedule.  If 
problems  arise,  NMFS  will  consider 
other  appropriate  actions,  as  necessary. 

Comment  5:  CALTRANS  has 
expressed  concern  with  NMFS"  proposal 
to  require  at  least  50  percent  of  pile 
driving  to  be  performed  during  daylight. 
CALTRANS  believes  that  it  will  be 
nearly  impossible  to  measure 
percentages  of  total  pile  driving  time  as 
construction  proceeds.  Instead. 
CALTRANS  proposes  that  NMFS 
modify  the  previously  mentioned 
monitoring  measure  and  require  pile 
driving  "episodes"  rather  than  total  pile 
driving  time.  CALTRANS  proposes  to 
install  the  first  2  segments  of  each  pile 
during  daylight  hours  (for  a  total  of  6 
pile  driving  episodes).  The  third  and 
fourth  segments,  which  are  the  most 
likely  to  refuse  or  freeze,  would  be 
driven  when  ready  (taking  into  accoimt 
the  1 5-mLnute  delay  for  marine 
mammal  presence)  and  this  may  or  may 
not  be  during  daylight  hours. 
CALTTIANS  further  proposes  to  conduct 
all  restriking  of  the  piles  (5  episodes) 
during  daylight  hours.  The  larger 
hammer  would  be  required  for 
restriking,  thereby  meeting  the  proposed 
requirement  that  both  hammer  sizes  be 
used  during  daylight.  Furthermore, 
while  the  hammer  would  operate  for  a 
shorter  time  during  restriking,  it  would 
be  more  likely  to  operate  at  the  highest 
capacity.  It  is  probable  that  the  hardest 
driving  and  thus  the  loudest  noise 
would  be  generated  during  re-striking. 

Response:  As  noted  by  CALTRANS  in 
its  letter,  NMFS'  intention  for  a 
requirement  that  50  percent  of  strikings 
occur  during  the  daytime  was  to  obtain 
more  meaningful  data  on  seal  and  sea 
lion  response  to  pile  driving.  As  a 
result,  NMFS  concurs  with  the 
suggested  modification. 

Description  of  the  Marine  Mammals 
Affected  by  the  Activity 

General  information  on  harbor  seals, 
California  sea  lions,  and  other  marine 
mammal  species  found  in  Central 
California  waters  can  be  found  in 
Barlow  et  al.  (1997,  1998).  The  marine 
mammals  likely  to  be  foimd  in  the  SF- 
OBB  area  are  limited  to  the  California 
sea  lion  and  harbor  seal. 
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California  Sea  Lions 

While  California  sea  lions  are  known 
to  have  historically  used  the  Bay.  they 
are  rarely  ohserved  hauled  out  in  the 
Bay  (Bauer.  1999).  However,  since  at 
least  1987,  sea  lions  have  been  observed 
occupying  the  docks  near  Pier  39  in  San 
Francisco,  about  5.7  km  (3.5  mi)  from 
the  project  site  The  number  of  sea  lions 
hauled  out  at  Pier  39  ranged  from  63  to 
737  in  1998  and  from  5  to  906  in  1997 
(Marine  Mammal  Center.  Sausalito 
data).  For  both  years,  the  lows  occurred 
in  June  and  the  highs  occurred  in 
August.  Most  recently,  831  sea  lions 
were  observed  on  K  dock  at  Pier  39  in 
October  1999.  While  they  are  pre.sent  in 
large  numbers,  approximately  85 
percent  of  the  animals  hauled  out  at  this 
site  are  males,  and  no  pupping  has  been 
observed  at  this  site  or  any  other  site  in 
the  Bay  (Lander  pers.  comm.  to 
CALTRANS,  1999).  At  this  time,  no 
other  sea  lion  haul-out  sites  have  been 
identified  in  the  Bay.  About  90  percent 
of  the  U.S.  stock  breeds  on  the  southern  r 
California  Channel  Islands,  over  483  km 
(300  mi)  from  the  PIDP  site  (Schoenherr. 
1995;  Howorth  and  Abbott.  1999).  Pier 
39  has  now  become  a  regular  haul-out 
site  for  sea  lions.  The  sea  lions,  most  of 
whom  are  male,  appear  at  the  site  after 
returning  from  the  Cihannel  Islands  at 
the  beginning  of  August  (Bauer,  1999) 
Arotflid  late  spring,  sea  lions  begin  to 
travel  south  to  the  br«»eding  grounds, 
and  numbers  at  the  haul-out  site 
decline.  Lowest  numbers  of  sea  lions  are 
usually  observed  from  May  through 
July  Numbers  of  sea  lions  at  the  haul- 
out  site  fluctuate  quite  a  bit  throughout 
the  year  and  even  from  one  week  to  the 
next.  For  example,  in  June  of  1998,  a 
maximum  of  574  sea  lions  was  observed 
on  )une  7""  while  a  low  count  of  63  was 
observed  on  June  25th  (Lander  pers. 
comm.  to  CALTRANS.  1999). 

While  little  information  is  available 
on  the  foraging  patterns  of  California  sea 
lions  in  the  Bay.  individual  sea  lions 
have  been  observed  feeding  in  the 
shipping  channel  to  the  south  of  YBI  on 
a  fairly  regular  basis  (Crigg  pers.  comm 
to  CALTRANS.  1999)  Foraging  by  sea 
lions  that  utilize  the  Pier  39  haul-out 
site  primarily  occurs  in  the  Bay.  where 
they  feed  on  Pacific  herring,  northern 
anchovy  and  .sardines,  among  other  prey 
(Hanni,  1995) 

Pacific  Harbor  Seals 

Pacific  harbor  seals  are  the  only 
species  of  marine  mammal  that  breed 
and  bear  young  in  the  Bay  (Howorth  and 
Abbott,  1999).  There  are  12  haul-out 
sites  and  rookeries  in  the  Bay  and  of 
those,  only  eight  are  used  bv  more  than 
a  few  animals  at  a  time.  Only  three  sites 


in  the  Bay  are  regularly  used  by  more 
than  40  harbor  seals  at  any  one  time; 
these  are  Mowry  Slough,  located  in  the 
South  Bay.  YBI.  and  Castro  Rocks, 
located  in  the  Central  Bay  (Spencer. 
1997).  The  three  closest  haul-out  sites  to 
the  project  location  are  at  YBI.  Angel 
Island,  and  Castro  Rocks.  The  most 
recent  aerial  harbor  seal  count, 
conducted  this  year  by  D.  Hanan  of  the 
California  Department  of  Fish  and 
Game,  found  477  individuals  in  the  Bay 
(Green  pers.  comm.  to  (3ALTRANS, 
1999).  It  is  important  to  note  that  not  all 
harbor  seals  were  counted,  as  some  may 
have  been  under  water  during  the 
survey 

Harbor  seals  are  present  in  the  Bay 
year-round  and  use  it  for  foraging, 
resting  and  reproduction.  PeaJt  numbers 
of  hauled-out  harbor  seals  vary  by  haul- 
out  site  depending  on  the  season. 
Results  of  a  study  of  39  radio-tagged 
harbor  seals  in  the  Bay  found  that  most 
active  diving  occurred  at  night  and  a 
majority  of  the  diving  time  was  spent  in 
seven  feeding  areas  in  the  Bay.  The  two 
feeding  areas  located  closest  to  the 
project  site  are  just  to  the  south  of  YBI 
and  north  of  Treasure  Island.  This  study 
also  found  that  the  seals  dove  for  a 
mean  time  of  0.50  minutes  to  3.33 
minutes.  Mean  surface  intervals  or  the 
mean  time  the  seals  spent  at  the  surface 
between  dives  ranged  from  0.33  minutes 
to  1.04  minutes.  Mean  haul-out  periods 
ranged  from  80  minutes  to  24  hours 
(Harvey  and  Torok,  1994). 

Pupping  season  in  the  Bay  begins  in 
mid-March  and  continues  until  about 
mid-May.  Pups  nurse  for  only  4  weeks 
and  mating  begins  after  pups  are 
weaned.  In  the  Bay,  mating  occurs  from 
April  to  July  and  molting  season  is  from 
June  until  August  (Schoenherr,  1995; 
Kopec  and  Harvey,  1995). 

Haul-Out  Sites  in  the  Vicinit\'  of  the 
PIDP 

YBI  is  located  in  the  Central  Bay. 
adjacent  to  man-made  Treasure  Island. 
The  SF-OBB  passes  through  a  tunnel  on 
YBI.  An  important  harbor  seal  haul-out 
site  is  located  on  a  rocky  beach  on  the 
southwest  side  of  YBI  (Kopec  and 
Harvey.  1995).  Work  for  the  PIDP  will 
be  performed  approximately  2  km  (1.24 
mi)  from  this  harbor  seal  haul-out  site, 
facing  the  northeast  side  of  the  island. 

Altnough  seals  haul  out  year-round 
on  YBI.  if  is  not  considered  a  pupping 
site  for  harbor  seals  as  no  births  have 
been  observed  at  the  site.  Occasionally, 
pups  have  been  seen  at  an  average  of  1 
pup  per  year,  though  more  recently.  7 
pups  were  observed  at  one  time  in  May, 
1999  (San  Francisco  State  University 
unpublished  records,  1998-9).  In  a 
study  of  the  haul-out  site  conducted 


between  1989  and  1992,  males 
comprised  83.1  percent  of  the  seals 
whose  gender  could  be  determined 
(Spencer,  1997).  Peak  numbers  of  harbor 
seals  at  this  haul-out  site  have  been 
observed  from  November  to  February. 
The  maximum  reported  number  of  seals 
hauled  out  at  one  time  is  344,  counted 
in  January  1992  (Kopec  and  Harvey, 
1995).  More  recently,  the  number  of 
seals  counted  at  YBI  ranged  from  0  to 
296  for  the  period  May  1998  to  present. 
The  maximum  count  of  296  was 
recorded  in  January  1999.  Mean 
monthly  counts  for  the  same  period 
range  from  14.5  in  September  1998  to 
107.3  in  June  1999  (San  Francisco  State 
University,  unpublished  records  1998- 
9).  The  abundance  of  harbor  seals  at  this 
site  during  the  winter  months  likely 
coincides  with  the  presence  of 
spawning  Pacific  herring  near  the 
island.  Re-sightings  at  the  haul-out  site 
indicate  long-term  usage  of  the  site 
(Spencer,  1997). 

Angel  Island  is  a  small  haul-out  site 
located  approximately  7.4  km  (4.6  mi) 
from  the  project  site.  A  maximum  count 
of  15  seals  was  observed  in  the  1980s, 
and  more  recently,  six  harbor  seals  were 
seen  in  1989.  No  pupping  has  been 
observed  at  the  site. 

The  next  closest  haul-out  site  is 
approximately  14  km  (8.7  mi)  away  at 
Castro  Rocks,  near  the  Richmond  end  of 
the  Richmond-San  Rafael  Bridge.  The 
Castro  Rocks  haul-out  site  is  a 
recognized  pupping  site.  A  maximum  of 
1 76  harbor  seals  were  observed  at  Castro 
Rocks  in  October  1999  (San  Francisco 
State  University  unpublished  records, 
1998-9). 

Potential  Effects  on  Marine  Mammals 

It  is  possible  that  California  sea  lions 
and  harbor  seals  swimming  in  the 
project  vicinity  may  be  subject  to 
elevated  SPLs  that  could  produce  a 
temporary  shift  in  the  animal's  hearing 
threshold.  Pile  driving  noise  and  human 
activity  around  the  PIDP  could  also 
potentially  result  in  behavioral  changes 
in  nearby  pinnipeds.  California  sea  lions 
and  harbor  seals  may  temporarily  cease 
normal  activities,  such  as  feeding,  or 
pop  their  heads  up  above  water  in 
response  to  the  noise.  They  may  also  be 
curious  and  choose  to  investigate  the 
project  site.  However,  existing  evidence 
shows  that  most  marine  mammals  tend 
to  avoid  loud  noises  (Richardson, 
personal  communication  to 
CALTRANS,  1999).  It  is  likely  then  that 
harbor  seals  and  sea  lions  in  the  water 
in  the  project  vicinity  may  be 
temporarily  displaced  if  they  choose  to 
avoid  the  area  in  response  to  the  high 
SPLs.  Due  to  the  short-term  nature  of 
the  pile  driving  (approximately  12  to  16 
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hours  over  20  days)  and  its  distance 
from  the  YBI  haul-out  site,  the  PIDP  is 
not  expected  to  result  in  long-term 
behavioral  impacts  to  Bay  seals  or  sea 
lions. 

Based  on  in-air  hammer  noise 
measurements  conducted  elsewhere,  the 
average  received  SPLs  were  107  dB  re 
20  uPa  measured  at  10-20  meters  (33- 
66  feet)  from  the  hammer  and  between 
70  dB  and  44  dB  re  20  uPa  at  2,400 
meters  (7,874  feet  or  1.5  miles)  from  the 
hammer.  While  a  direct  comparison  is 
not  possible  due  to  different 
atmospheric  and  geographic  conditions, 
it  is  anticipated  that  in-air  noise  levels 
at  the  YBI  haul-out  site,  located 
approximately  2.0  km  (1.24  miles)  from 
the  project  site  and  physically  shielded 
by  the  island,  will  attenuate  to  levels 
insufficient  to  cause  injury  to  the  seals 
and  sea  lions.  It  is  also  likely  that  harbor 
seals  at  this  site  will  not  be  disturbed  by 
the  sound  and  leave  the  beach  for  the 
water,  although  they  will  most  likely 
hear  the  pile  driving  noise. 

Consequently,  while  it  is  likely  that 
hauled-out  marine  mammals  will  hear 
the  pile  driving  activities,  noise  levels 
are  not  expected  to  adversely  impact 
them.  Impact  hammering  could 
potentially  harass  those  harbor  seals 
that  are  in  the  water  closer  to  the  project 
site,  whether  their  heads  are  above  or 
below  the  surface.  Potential  impacts 
could  include  a  temporary  elevation  in 
hearing  threshold  and/or  changes  in 
behavior  patterns.  However,  potential 
harassment  would  only  occur  during 
those  times  when  piles  are  being 
hammered,  estimated  at  approximately 
12  to  16  hours  over  20  days. 

It  is  difficult  to  estimate  the  number 
of  California  sea  lions  that  could 
potentially  be  affected  by  the  PIDP  due 
to  the  lack  of  information  on  the  number 
of  sea  lions  in  the  Bay  except  for  the 
Pier  39  haul-out  site.  However, 
assuming  the  sea  lion  population  at  Pier 
39  starts  to  decline  in  the  late  spring  as 
the  sea  lions  migrate  south  to  the 
rookeries,  only  a  fraction  of  the  animals 
would  be  left  in  the  Bay  at  the  time  of 
the  PIDP  (late  summer  2000).  According 
to  the  Marine  Mammal  Center  in 
Sausalito,  the  maximum  number  of  sea 
lions  observed  at  the  Pier  39  haul-out 
site  during  the  spring  and  summer 
seasons  was  820  in  April  1999.  The 
mean  numbers  of  sea  lions  observed  at 
Pier  39  during  spring  and  summer 
seasons  were  340  in  1998  and  453  in 
1997  (Lander,  personal  communication 
to  CALTRANS,  1999).  Because  the  Pier 
39  haul-out  site  is  located  5.7  km  (3.5 
mi)  away  from  the  project  site,  only  a 
fraction  of  those  sea  lions  left  in  the  Bay 
at  the  time  of  the  project  could 
potentially  be  in  the  project  vicinity  at 


any  one  time.  Although  California  sea 
lions  are  known  to  forage  in  groups, 
available  evidence  suggests  that  they  are 
not  regularly  seen  in  groups  in  the  Bay 
waters  near  the  PIDP  site.  In  surveys 
conducted  from  May  1998  to  the 
present,  sea  lions  have  been  observed 
foraging  in  the  shipping  channel  to  the 
south  of  YBI.  However,  these  sea  lions 
are  typically  alone  and  do  not  seem  to 
be  associated  with  any  other  sea  lions 
(Grigg,  personal  communication  1999). 
Given  this  anecdotal  evidence,  the 
number  of  sea  lions  expected  to  be 
present  at  the  PIDP  site  during  pile 
driving  activities  is  expected  to  be  low. 

Noise  levels  from  the  project  are  not 
expected  to  result  in  harassment  of  the 
sea  lions  hauled  out  at  Pier  39  as  SPLs 
would  be  expected  to  attenuate  by  the 
time  they  reach  the  haul-out  site.  5.7 
kilometers  (3.5  miles)  from  the  project 
site.  As  most  of  the  sea  lions  observed 
at  Pier  39  are  males,  and  the  project  will 
occur  during  the  time  when  females  and 
adult  males  are  in  waters  off  southern 
California  for  the  breeding  and  pupping 
season,  it  is  anticipated  that  most  of  the 
California  sea  lions  impacted  would  be 
subadult  males. 

Kopec  and  Harvey  (1995)  reported 
harbor  seal  counts  for  several  haul-out 
sites  in  the  Bay  for  the  period  1989- 
1992. 

Peak  numbers  of  harbor  seals  haul  out 
at  YBI  in  the  winter  months.  The 
maximum  recorded  number  of  harbor 
seals  observed  at  YBI  is  344,  recorded  in 
January  1992.  The  PIDP  is  likely  to 
occur  in  late  summer  of  2000. 
According  to  Kopec  and  Harvey  (1995), 
the  maximum  number  of  seals  observed 
at  the  YBI  haul-out  site  during  the 
pupping  season  (March-July)  was  127 
in  1992.  More  recently,  for  the  same 
season,  the  Richmond  Bridge  Harbor 
Seal  Survey  reported  a  maximum  count 
of  213  harbor  seals  observed  in  July 
1998  (San  Francisco  State  University, 
unpublished  records  1998-9).  Kopec 
and  Harvey  reported  mean  harbor  seal 
numbers  of  35.7,  41.1,  63.5  and  65.6 
during  the  pupping  seasons  (March  1 5- 
May  31)  of  1989  to  1992,  respectively 
(1995).  The  mean  number  of  harbor 
seals  observed  during  the  pupping  and 
molting  seasons  (March  15  to  August 
15)  in  1998  and  1999  were  75.2  and 
78.4.  respectively  (San  Francisco  State 
University,  unpublished  records  1998- 
9).  Keeping  in  mind  that  these  mean 
counts  were  teiken  for  slightly  different 
periods  of  time  (March-July  in  1989- 
1992  and  March-August  in  1998-1999) 
and  the  number  of  surveys  taken  varies 
by  count,  the  average  of  the  mean 
counts  is  60. 


Mitigation 

Based  upon  previous  discussion  in 
this  document,  CALTRANS  will 
establish  a  safety  zone  around  the  pile 
driving  site.  The  safety  zone  is  intended 
to  include  all  eireas  where  the 
underwater  sound  pressure  levels  are 
anticipated  to  equal  or  exceed  1 90  dB  re 
1  uPaRMs-  Once  pile  driving  begins. 
SPLs  will  be  recorded  to  determine 
where  this  radius  should  be  established. 
It  is  anticipated  that  safety  zone  radii 
will  differ  between  the  larger  and 
smaller  hammers. 

Before  pile  driving  of  a  pile  segment 
begins.  NMFS-approved  obser\'ers  on 
boats  will  sur\'ey  the  safety  zone  to 
ensure  that  no  marine  mammals  are 
seen  within  the  zone.  If  marine 
mammals  are  found  within  the  safety 
zone,  pile  driving  of  the  segment  will  be 
delayed  until  they  move  out  of  the  area. 
If  a  marine  mammal  is  seen  above  water 
and  then  dives  below,  the  contractor 
will  wait  15  minutes  and  if  no  marine 
mammals  are  observed  in  that  time  it 
will  be  assumed  that  the  animal  has 
moved  beyond  the  safety  zone.  Harbor 
seals  in  the  Bay  are  known  to  dive  for 
a  mean  time  of  0.50  minutes  to  3.33 
minutes  (Har\'ey  and  Torok,  1994). 
However,  due  to  the  limitations  of 
monitoring  from  a  boat,  there  can  be  no 
assurance  that  the  safety  zone  will  be 
devoid  of  all  marine  mammals.  If  the 
presence  of  seals  or  sea  lions  within  the 
safety  zone  seriously  compromises 
CALTRANS"  activity.  CALTRANS  will 
contact  the  Regional  Administrator. 
NMFS,  for  appropriate  resolution. 

If  marine  mammals  enter  the  safety 
zone  after  pile  driving  of  a  segment  has 
commenced,  hammering  will  continue 
unabated  and  marine  mammal  obser\ers 
will  monitor  and  record  their  numbers 
and  behavior.  For  reasons  mentioned 
previously,  once  the  pile  driving  of  a 
segment  begins  it  cannot  be  stopped 
until  that  segment  has  reached  its 
predetermined  depth  due  to  the  nature 
of  the  sediments  underlying  the  Bay. 

Pile  driving  will  be  restricted  to  times 
when  the  safety  zone  can  be  monitored 
for  15  minutes  immediately  prior  to  the 
start-up  of  pile  driving.  Also,  in  order  to 
obtain  information  on  the  behavioral 
effects  to  harbor  seals  and  California  sea 
lions.  NMFS  will  require  that,  to  the 
maximum  extent  practicable,  a 
minimum  of  50  percent  of  the  1 7  pile 
driving  episodes  be  scheduled  during 
daylight  hours.  Daylight  pile  driving 
must  include  both  hammer  types.  In 
order  to  meet  this  mitigation  measure. 
CALTRANS  will  drive  the  first  two 
segments  of  each  pile  in  daylight:  the 
third  and  fourth  segment  of  each  pile 
will  be  driven  when  readv:  and  all 
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restriking  of  the  piles  will  be  performed 
in  daylight. 

A  500-m  (1640-fl),  pie-shaped  wedge 
no-entry  buffer  zone  will  be  established 
around  the  haul-out  site  on  YBl  to 
minimize  the  impact  of  project-related 
vessel  traffic  during  the  PIDP  on  marine 
mammals.  This  buffer  zone  will  be 
established  in  coordination  with  the 
USCG.  The  exclusion  zone  will  either  be 
delineated  with  USCG-compliant 
temporary  buoys  to  insure  compliance, 
or  all  employees  and  contractors 
associated  with  the  PIDP  will  be 
informed  of  the  no-entrv  zone.  In 
addition.  CALTRANS  will  establish 
strict  standards  on  vessel  speed  for  all 
project-related  crafts  traveling  in  the 
Bay. 

The  PIDP  is  expected  to  take  place  in 
late  summer  2000.  This  timing  would 
not  coincide  with  the  period  of  peak 
abundance  at  the  YBl  harbor  seal  haul- 
out  site  (November  through  February). 
Harbor  seal  molting  season  in  the  Bay 
begins  in  June.  If  the  PIDP  occurs  during 
the  harbor  seal  molting  .season,  a  greater 
proportion  of  harbor  seals  should  be 
hauled  out  and.  therefore,  not  subject  to 
the  potentially  elevated  in-water  SPLs 
from  pile  driving. 

Finally.  CALTRANS  propo.ses  to  use 
this  demonstration  period  to  test  the 
effectiveness  of  potential  mitigation 
techniques.  One  potential  mitigation 
measure  is  an  underwater  sound  barrier 
based  on  the  noise-attenuating 
properties  of  air  bubbles  in  water.  At 
least  two  experimental  techniques  for 
creating  underwater  sound  barriers  will 
be  tested  by  CALTRANS  Underwater 
SPLs  will  be  recorded  at  various 
distances  from  pile  driving  activities  in 
order  to  assess  which  measures,  if  any, 
prove  practical  and  effective  in  reducing 
sound  pressure  levels. 

Monitoring 

Monitoring  of  the  safety  zone  will  be 
conducted  during  all  active  pile  driving. 
Monitoring  of  the  safety  zone  will  be 
conducted  by  a  minimum  of  three 
qualified  observers  (CALTRANS  states 
that  they  will  employ  three  observers  in 
daytime  and  6  observers  during 
darkness  (January  31.  2000,  letter  to 
NMFSj).  The  observers  will  begin 
monitoring  at  least  30  minutes  prior  to 
startup  of  the  pile  driving.  Observers 
will  likely  conduct  the  monitoring  from 
small  boats,  as  observations  from  a 
higher  vantage  point  (such  as  the  SF- 
t)BB)  may  not  be  practical. 

Observations  will  be  made  using 
binoculars  during  daylight  hours   For 
operations  at  night,  infrared  or  image 
intensifying  equipment  will  be  used   in 
addition  to  monitoring  from  boats, 
monitoring  of  the  YBl  haul-out  will  be 


conducted  on  land  during  all  active  pile 
driving.  Data  on  all  observations  will  be 
recorded  and  will  include  items  such  as 
species,  numbers,  time  of  observation, 
location,  behavior,  etc. 

Both  underwater  and  airborne  SPL 
measurements  will  be  made. 

Underwater  Sound  Monitoring 

Waterbome  sound  from  the  pile 
driving  will  be  measured  at 
approximately  four  locations.  These 
locations  will  typically  be  in  some 
combination  of:  (1)  close  to  the  pile 
driving  activity,  (2)  two  mid-point 
locations,  and  (3)  one  distant  location. 
Each  measuring  system  will  consist  of  a 
hydrophone  with  charge  type 
conditioning  amplifier  connected  to  a 
sound  level  readout  device  and  an 
instrumentation-grade  digital  audio  tape 
(DAT)  recorder.  "Real-time"  amplitude 
DAT  measurements  of  underwater 
sound  levels  will  be  provided.  The 
hydrophone  will  be  deployed  from  a 
skiff  to  an  appropriate  depth  at  each 
location.  A  portable  geostationary 
positioning  system  (GPS)  unit  will 
document  the  location  coordinates  of 
the  skiff.  It  is  anticipated  that  the  sound 
level  and  frequency  spectrum  of  the 
recorded  noise  signals  will  also  be 
analyzed  in  a  laboratory  subsequent  to 
the  test. 

Airborne  Sound  Monitoring 

Airborne  sound  from  the  pile  driving 
will  be  measured  at  approximately  four 
locations  that  are  coincident  with  the 
underwater  measurement  locations  (i.e., 
typically  a  combination  of:  (1)  close  to 
the  pile  driving  activity,  (2)  two  mid- 
point locations,  and  (3)  one  distant 
location).  In  addition,  airborne  soimd 
will  also  be  measured  at  YBl.  as  close 
as  practicable  to  the  haul-out  site.  Each 
measuring  system  will  consist  of  a  Type 
1  Sound  Level  Meter  (SLM)  connected 
to  an  instrumentation-grade  DAT 
recorder.  "Real-time"  amplitude 
measurements  of  airborne  sound  levels 
will  be  provided.  The  SLM  will  be 
equipped  with  a  windscreen  and  tripod 
mounted  on  a  skiff  at  approximately  1.2 
meters  above  water  level.  As  previously 
stated,  a  portable  GPS  unit  will 
document  the  location  coordinates  of 
the  skiff.  It  is  anticipated  that  the  sound 
level  and  frequency  spectrum  of  the 
recorded  noise  signals  will  be  analyzed 
in  a  laboratory'  subsequent  to  the  test. 

Reporting 

CALTRANS  will  notify  NMFS  prior  to 
the  initiation  of  the  PIDP,  and 
coordination  with  NMFS  will  occur  on 
d  weekly  basis,  or  more  often,  as 
necessary.  NMFS  will  be  informed  of 
the  initial  SPL  measurements  taken  to 


estimate  the  1 90  dB  re  1  ^Perms  contoiu 
and  the  final  safety-zone  radii 
established.  Monitoring  reports  will  be 
faxed  to  NMFS  on  a  daily  basis.  The 
daily  report  will  include  species  and 
numbers  of  marine  mammals  observed, 
time  and  location  of  observation,  and 
behavior.  In  addition  the  report  will 
include  an  estimate  of  the  number  of 
California  sea  lions  and  Pacific  harbor 
seals  that  may  have  been  harassed  as  a 
result  of  the  pile  driving  activities. 

CALTRANS  wriU  provide  NMFS  with 
a  final  report  detailing  the  monitoring 
protocol,  a  sununary  of  the  data 
recorded  during  monitoring,  an  estimate 
of  the  numbers  of  marine  mammals  that 
may  have  been  harassed  due  to  pile 
driving,  and  conclusions  drawn  from 
measurements  with  and  without  the 
attenuation  measures. 

Concliuions 

Based  on  the  previous  discussion, 
NMFS  has  determined  that  the  PIDP 
may  unintentionally  cause  the 
harassment  of  California  sea  lions  and 
Pacific  harbor  seals.  Although 
CALTRANS  has  requested  an 
authorization  for  Level  B  harassment,  as 
a  result  of  a  behavioral  modification  to 
avoid  either  pile  driving  noise  or  human 
activity,  NMFS  notes  that,  on  occasion, 
monitoring  the  safety  zone  may  not  be 
100  percent  effective.  As  a  result,  some 
harbor  seals  or  California  sea  lions, 
while  underwater  in  the  vicinity  of  the 
PIDP,  may  incur  levels  above  190  dB  re 
1  |iPaRM.s  At  emd  above  an  SPL  of  this 
level,  marine  mammals  may  incur  a 
temporary  threshold  shift  (TTS)  in 
hearing,  lasting  from  a  few  minutes  to 
a  few  hours.  However,  no  take  by  death 
is  anticipated,  and  harassment  takes 
will  be  at  the  lowest  level  practicable 
due  to  incorporation  of  the  mitigation 
measures  mentioned  above. 

The  PIDP  is  expected  to  have  no  more 
than  an  insignificant  impact  to  marine 
mammals  or  their  habitat.  Harbor  seals 
on  YB!  are  commonly  subjected  to  high 
levels  of  disturbance,  primarily  from 
watercraft,  especially  during  the 
summer,  when  the  numbers  of  small 
boats,  jet  skis,  kayaks,  etc.  in  the  Bay 
increase.  Abandonment  of  the  haul-out 
site  is  not  anticipated  as  sound  levels 
from  pile  driving,  both  in  water  and  in 
air,  are  expected  to  attenuate  to 
sufficiently  low  levels  by  the  time  the 
SPLs  reach  the  YBl  haulout  site. 
Although  harbor  seal  pups  have  been 
observed  at  the  YBl  haul-out  site,  it  is 
not  a  recognized  pupping  site  and, 
therefore,  no  significant  impacts  on 
species  recruitment  are  anticipated. 
Other  haul-out  sites  for  sea  lions  and 
harbor  seals  area  are  at  a  sufficient 
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distance  from  the  project  site  that  they 
will  not  be  affected. 

Since  NMFS  is  assured  that  the  taking 
will  not  result  in  more  than  the 
incidental  harassment  (as  defined  by  the 
MMPA)  of  small  numbers  of  Pacific 
harbor  seals  and  California  sea  lions, 
and  would  result  in  the  least  practicable 
impact  on  these  stocks,  NMFS  has 
determined  that  the  requirements  of 
section  101(a)(5)(D)  have  been  met  and 
the  authorization  can  be  issued. 

Authorization 

For  the  previously  stated  reasons, 
NMFS  has  issued  an  IHA  for  a  1-year 
period,  for  the  harassment  of  harbor 
seals  and  California  sea  lions  incidental 
to  a  PIDP  at  the  SF-OBB,  San  Francisco 
Bay,  California,  provided  the  above 
mentioned  mitigation,  monitoring  and 
reporting  requirements  mentioned 
earlier  are  incorporated. 

Dated:  May  23,  2000. 
Art  Jeffers, 

Deputy  Director.  Office  of  Protected 
Resources,  National  Marine  Fistieries  Service. 
[FR  Doc,  00-13712  Filed  5-31-00:  8,45  am] 
nUJNG  CODE  3S10-22-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  052400F] 

Pacific  Fishery  Management  Council; 
Public  Meetings 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meetings. 

SUMMARY:  The  Pacific  Fishery 
Management  Council  (Council)  and  its 
advisory  entities  will  hold  public 
meetings. 

DATES:  The  Coimcil  and  its  advisory 
entities  will  meet  June  26-30,  2000.  The 
Council  meeting  will  begin  on  Tuesday, 
June  27,  at  8:30  a.m.,, reconvening  each 
day  through  Friday.  All  meetings  are 
open  to  the  public,  except  a  closed 
session  will  be  held  bom  8  a.m.  until 
8:30  a,m,  on  Tuesday,  June  27  to 
address  litigation  and  personnel 
matters.  The  Coimcil  will  meet  as  late 
as  necessary  each  day  to  complete  its 
scheduled  business. 
ADDRESSES:  The  meetings  and  hearing 
will  be  held  at  the  Doubletree  Hotel — 
Columbia  River,  1401  Hayden  Island 
Drive,  Portland,  OR  97217;  telephone: 
(503) 283-2111. 


Council  address:  Pacific  Fishery 
Management  Council,  2130  SW  Fifth 
Avenue,  Suite  224.  Portland,  OR  97201. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr, 
Donald  O,  Mclsaac,  Executive  Director; 
telephone:  (503)  326-6352, 
SUPPLEMENTARY  INFORMATION:  The 
following  items  are  on  the  Council 
agenda,  but  not  necessarily  in  this  order: 

A.  Call  to  Order 

1,  Opening  Remarks.  Introductions.  Roll  Call 

2,  Roll  Call 

3,  Executive  Director's  Report 

4,  Status  of  Federal  Regulation 
Implementation 

5,  Council  Action;  Approve  Agenda 

B.  Salmon  Management 

1.  Salmon  Management  Agenda  Overview 

2.  Sequence  of  Events  and  Status  of  Fisheries 

3.  Salmon  Methodology  Reviews 

4.  Status  of  Amendment  14  and  Implications 
for  2001  Overfishing  Concerns 

5.  Update  on  Review  of  Oregon  Coastal 
Natural  Coho  Management  Criteria 

C.  Marine  Reserves 

1 .  Staff  Report  on  Phase  I  Considerations  of 
Marine  Reserves  as  a  Management  Measure 

D.  Groundfish  Management 

1.  Groundfish  Management  Agenda  Overview 

2.  Status  of  Federal  Groundfish  Activities 

3.  Strategic  Plan 

4.  Stock  Assessment  Priorities  for  2001 

5.  Status  of  Fisheries  and  Inseason 
Adjustments 

6.  Sablefish  Three-Tier  Fishery — Inseason 
Adjustments 

7.  Rockfish  Bycatch  Rates 

8.  Plan  Amendment  to  Address  Bycatch  and 
Management  Measure  Issues 

9.  American  Fisheries  Act  Management 
Measures  « 

10.  Process  for  Technical  Review  and 
Monitoring  of  Rebuilding  Plans 

11.  Canary  Rockfish  Rebuilding  Plan 
Development 

12.  Cowcod  Rebuilding  Plan  Development 

13.  Default  Maximum  Sustainable  Yield 
(MSY)  Fishing  Rate  within  the  Harvest 
Rate  Policy 

14.  Preliminary  Feedback  on  the  2000  Stock 
Assessment  Review  Panel  Meetings  (Draft 
Stock  Assessments  for  2001] 

15.  Fishing  Capacity  Reduction  Measures 

16.  Observer  Program 

E.  Highly  Migratory  Species  Management 

1.  Highly  Migratory  Species  Management 
Agenda  Overview 

2.  Update  on  Plan  Development 

F.  Coastal  Pelagic  Species  Management 

1.  Coastal  Pelagic  Species  (CPS)  Management 
Agenda  Overview 

2.  Exempted  Fishing  Permits  to  Harvest 
Anchovy  in  Closed  Area 

3.  Preliminary  Harvest  Levels  and  Other 
Specifications  for  2001 

4.  Pacific  Sardine  Harvest  Guideline 
Suballocation 

5.  CPS  Finfish  Limited  Entry  Permit  Issues: 
Capacity  Goal  and  Squid  Permit 
Transferability 


6.  Status  of  CPS  Fisher)-  Management  Plan 
(FMP)  Amendments  for  Bycatch  and 
Market  Squid  MSY.  Acceptable  Biological 
Catch,  and  Tribal  Fishing  Rights 

G.  Habitat  Issues 

1,  Report  of  the  Habitat  Steering  Group  (HSG) 

2.  Process  for  Designating  Habitat  Areas  of 
Particular  Concern 

H.  Administrative  and  Other  Matters 

1.  Report  of  the  Budget  Committee 

2.  Status  of  Legislation 

3.  Changes  in  Council  Operations  and 
Protocols 

4.  Report  on  the  Council  Chairmans'  Meeting 

5.  Research  and  Data  Needs/Economic  Data 
Plan 

6.  Council  Staff  Workload  Priorities  and 
Schedules 

7.  Appointment  to  the  Groundfish  Advisory 
Subpanel 

8.  Draft  Agenda  for  September  2000 

Schedule  of  Ancillary  Meetings 

Monday,  June  26.  2000 

Council  Secretariat — 7  a.m.;  Deschutes  Room 
Groundfish  Management  Team — 8  a.m.: 

Yakima  Room 
Scientific  and  Statistical — 8  a.m.;  Umatilla 

Room 
Habitat  Steering  Group — 9  a.m.:  Tualatin 

Room 
Budget  Committee — 2  p.m.;  Umpqua  Room 
Groundfish  Advisory  Subpanel — 11  a.m.; 

Willamette  Room 
Legal  Gear/Habitat  Impacts — 6  p.m.;  Tualatin 

Room 

Tuesday.  June  27.  2000 

Council  Secretariat — 7  a.m.:  Deschutes  Room 
California  State  Delegation — 7  a.m.:  Yakima 

Room 
Oregon  State  Delegation — 7  a.m.;  Willamette 

Room 
Washington  State  Delegation — 7  a.m.; 

Umatilla  Room 
Groundfish  Advisory  Subpanel — 8  a.m.; 

Willamette  Room 
Groundfish  Management  Team — 8  a,m.; 

Yakima  Room 
Scientific  and  Statistical — 8  a.m.:  Umatilla 

Room 
Enforcement  Consultants — 5:30  p.m.: 

Tualatin  Room 
Ad-Hoc  Groundfish  Strategic  Plan 

Development  Committee  Briefing — 7  p.m.; 

Willamette  Room 

Wednesday.  June  28.  2000 

Council  Secretariat — 7  a.m.;  Deschutes  Room 
California  State  Delegation — 7  a.m.:  Yakima 

Room 
Oregon  State  Delegation — 7  a.m.;  Willamette 

Room 
Washington  State  Delegation — 7  a.m.; 

Umatilla  Room 
Scientific  and  Statistical — 8  a.m.;  Umatilla 

Room 
Enforcement  Consultants — As  Needed;  TBD 
Groundfish  Advisory  Subpanel — As  Needed: 

Willamette  Room 
Groundfish  Management  Team — As  Needed; 

Yakima  Room 

Thursday,  June  29.  2000 

Council  Secretariat — 7  a.m.;  Deschutes  Room 
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rim.;  Yakirnd 
H  ni  .  VVillHinctti' 


(^aliforni.)  State  Dele^atinn- 

Koom 
On'min  State  Di-U'^atmn 

Kixirn 
VVa^hi^^tcln  Stair  l)^'lt'^^ltl()Il~-  7  a.rii  , 

I  niatilla  Kooiii 
Knfdn  uniHnt  (!<in.siiltaiits — As  Needed;  TBI) 
(iroiindfish  Advisory  Subpanel — A.s  Needed. 

VVillametIf  Kodni 
(Jroundfisti  Maiia^Hnifiil  IVaiii  — .^s  Needed, 

Yrikinia  Riioiii 
Highly  Migratory  Spn  ics  Advlsorv  — 10  a  iji  . 

I  'matilla  Kooin 

h'hdav.  lunc  ID.  JIUHJ 

Oniinril  Secretariat  — 7  a.ni.;  I)es(  hiitcs  Kooiii 
California  .State  Delegation — 7  am  .  'V.ikiina 

Room 
Oregon  State  Delegation — 7  a.m.,  Willamette 

Koom 
Wa.shington  State  Delegation — 7  am; 

I  imatilla  Room 
Knforc  enient  (lonsult.mts — As  Needed;  TBD 

Although  n()n-(>morgenc:y  issues  not 
contained  in  this  agenda  may  come 
before  this  (^ouncril  for  discussion,  those 
issues  may  not  be  the  subject  of  formal 
(Council  action  during  this  meeting. 
Council  action  will  be  restricted  to  tho.se 
issues  specifically  listed  in  this  notice 
and  any  issues  arising  after  publication 
of  this  notit;e  that  recjuire  emergency 
action  under  section  .305(c)  of  the 
Magnuson-Stevens  Fishery 
(Conservation  and  Management  Ac:t, 
provided  the  public  has  been  notified  of 
the  (Council's  intent  to  take  final  action 
to  address  the  emergencv. 

Special  Accommodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Reque.sts  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Mr.  lohn  S. 
Rhoton  at  (.503)  326-6,352  at  least  5  days 
prior  to  the  meeting  date 

Dated:  May  2.S,  2000. 
Richard  W.  Surdi. 

Artin^  Ihrt'ctor.  Office  of  Sustainahh 
FifihiTifs.  Sdtional  Marinr  Fishrnrs  Scnicc 
|FR  Dot     00- 1.17  It  Kiled  fi-.)l-<)0;  H:4.'i  am) 
BILLING  CODE  3510-22-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Privacy  Act  of  1974;  System  of 
Records 

AGENCY:  Department  of  the  Army.  DoD. 
ACTION:  Notice  to  Amend  a  System  of 
Records. 

summary:  The  Department  of  the  Army 
is  amending  two  systems  of  records 
notices  in  its  existing  inventory  of 
record  systems  subject  to  the  Privacy 


Act  of  1974,  (5  IJ.S.C.  552a).  as 
amended. 

DATES:  This  proposed  action  will  be 
effective  without  further  notice  on  July 
3,  2000  unless  comments  are  received 
which  result  in  a  contrary 
determination 

ADDRESSES:  Privacy  Act  System  Notice 
Manager.  Records  Management 
Division,  US  Army  Records 
Management  and  Declassification 
Agency,  ATTN:  TAPC-PDD-RP,  Stop 
5603,  Ft.  Belvoir,  VA  22060-5603. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Janice  Thornton  at  (703)  806^390  or 
DSN  656-4390 

SUPPLEMENTARY  INFORMATION:  The 
Department  of  the  Army  systems  of 
records  notices  subject  to  the  Privacy 
Act  of  1974,  (5  U.S. C.  552a).  as 
amended,  have  been  published  in  the 
Federal  Register  and  are  available  from 
the  address  above. 

The  specific  changes  to  the  record 
systems  being  amended  are  set  forth 
below  followed  by  the  notices,  as 
amended,  published  in  their  entirety. 
The  proposed  amendments  are  not 
within  the  purview  of  subsection  (r)  of 
the  Privacy  Act  of  1974.  (5  U.S.C.  552a), 
as  amended,  which  requires  the 
submission  of  a  new  or  altered  system 
report. 

Dated;  May  24.  20(M). 

L.M.  Bynum. 

Altfrnatf  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

A0215-3  DAPE 

SYSTEM  NAME: 

NAF  Personnel  Records  (Januan'  20, 
2000.  65  FR  3217 j. 

CHANGE: 

SYSTEM  IDENTIFIER 

Delete  entry  and  replace  with  'A0215- 
3  SAMR'. 


A0215-3  SAMR 

SYSTEM  NAME: 

NAF  Personnel  Records. 

SYSTEM  LOCATION: 

(Civilian  Personnel  Offices  and  at 
Army  installations;  National  Personnel 
Records  Center.  (Civilian).  Ill 
Winnebago  Street.  St.  Louis.  MO  631 1&- 
4199  Where  duplicates  of  these  records 
are  stored  in  a  manager"  s  employment 
file,  e.g.,  an  administrative  office  closer 
to  where  the  employee  actually  works, 
this  notice  applies. 


CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

All  individuals  who  have  applied  for 
employment  with,  are  employed  by,  or 
were  employed  by  nonappropriated 
fund  (NAF)  activities. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Applications  for  employment, 
documents  relating  to  testings,  ratings, 
qualifications,  prior  employment, 
appointment,  suitability,  security, 
retirement,  group  insurance,  medical 
certificates;  performance  evaluations; 
job  descriptions;  training  and  career 
development  records;  awards  and 
commendations  data,  tax  withholding 
authorizations;  documents  relating  to 
injury-  and  death  compensation, 
unemployment  compensation,  travel 
and  transportation.  Business  Based 
Action  (BBA).  adverse  actions,  conflict- 
of-interest  and/or  conduct,  and  similar 
relevant  matters. 

AUTHORrrY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  use.  301.  Departmental 
Regulations;  10  U.S.C.  3013,  Secretary 
of  the  Army:  E.G.  9397  (SSN);  and  Army 
Regulation  215-3,  Nonappropriated 
Funds  and  Related  Activities  Personnel 
Policies  and  Procedures. 

PURPOSE(S): 

These  records  are  maintained  to  carry 
out  a  personnel  management  program 
for  Department  of  the  Army  non- 
appropriated fund  instrumentalities. 
Records  are  used  to  recruit,  appoint, 
assign,  pay,  evaluate,  recognize, 
discipline,  train  and  develop,  and 
separate  individuals:  to  administer 
employee  benefits:  and  to  conduct 
labor-management  relations,  employee- 
management  relations,  and 
responsibilities  inherent  in  managerial 
and  supervisory  functions. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows; 

Information  may  be  disclosed  to 
appropriate  Federal  agencies,  such  as 
the  Department  of  Labor  and  the  Equal 
Employment  Opportunity  Commission, 
to  resolve  and/or  adjudicate  matters 
falling  within  their  jurisdiction. 

Records  may  also  be  disclosed  to 
labor  organizations  in  response  to 
requests  for  names  of  employees  and 
identifying  information. 

The  Blanket  Routine  Uses'  set  forth  at 
the  beginning  of  the  Army's  compilation 
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of  systems  of  records  notices  also  apply 
to  this  system. 

POLiaES  AND  PRACTKES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  in  file  folders,  kardex 
files,  and  electronic  storage  media. 

retrievabiuty: 

Paper  records  are  retrieved  by 
surname  and  electronic  retrieval  is  both 
surname  and  Social  security  Number. 

SAFEGUARDS: 

Records  are  maintained  in  areas 
restricted  to  authorized  persons  having 
official  need  therefor;  all  information  is 
regarded  as  if  it  were  marked  'For 
Official  Use  Only'. 

RETENTION  AND  DISPOSAL: 

Records  are  permanent;  after 
employee  separates,  records  are  retired 
to  the  National  Personnel  Records 
Center  (Civilian),  111  Wiimebago  Street, 
St.  Louis,  MO  63118-4199  within  30 
days.  Copies  of  these  records 
maintained  in  an  administrative  office 
or  by  the  supervisor  are  retained  imtil 
the  employee  transfers  or  separates; 
destroyed  30  days  later. 

system  manager(s)  and  address: 

Office  of  the  Assistant  Secretary  of  the 
Army,  Manpower  and  Reserve  Affairs, 
200  Stovall  Street,  Alexandria,  VA 
22332-0300. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the  local 
Civilian  Persoimel  Officer;  former 
nonappropriated  fund  employees 
should  write  to  the  National  Personnel 
Records  Center  (Civilian)  111 
Winnebago  Street,  St.  Louis,  MO  63118- 
4199. 

Individual  should  provide  his/her  full 
name,  current  address  and  telephone 
number,  a  specific  description  of  the 
information/records  sought,  and  any 
identifying  numbers  such  as  Social 
Security  Niunber. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  local  Civilian  Personnel 
Officer;  former  nonappropriated  fund 
employees  should  wrrite  to  the  National 
Personnel  Records  Center  (Civilian)  111 
Winnebago  Street,  St.  Louis,  MO  63118- 
4199. 

Individual  should  provide  his/her  full 
name,  current  address  and  telephone 


number,  a  specific  description  of  the 
information/records  sought,  and  any 
identifying  numbers  such  as  Social 
Security  Number. 

CONTESTING  RECORD  PROCEDURES: 

The  Army's  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  contained  in  Army  Regulation  340- 
21;  32  CFR  part  505;  or  may  be  obtained 
from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

From  the  applicant;  statements  or 
correspondence  from  persons  having 
knowledge  of  the  individual;  official 
records;  actions  affecting  individual's 
employment  and/or  pay. 

EXEMPTIONS  CLAMED  FOR  THE  SYSTEM: 

None. 

A0190-13  CFSC 
SYSTEM  NAME: 

Security  Badge/Identification  Card 
Files  (February  22.  1993,  58  FR  10002). 

CHANGES: 
SYSTEM  IDENTIFIER: 

Delete  entry  and  replace  with  'A0600- 
8-14  DAPE'. 

SYSTEM  LOCATION: 

Delete  entry  and  replace  with 
'Headquarters,  Department  of  the  Army, 
staff  and  field  operating  agencies,  states' 
adjutant  general  offices,  and  any  Army 
installations/activities/offices  world- 
wide that  issue  security  badges  and 
identification  cards  authorized  by  Army 
Regulations.  Official  mailing  addresses 
are  published  as  an  appendix  to  the 
Army's  compilation  of  systems  of 
records  notices.' 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Add  to  entry  'Individuals  issued  a 
security  badge/identification  card  by  the 
Department  of  the  Army.  These  include, 
but  are  not  limited  to  .  .  .' 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Add  Army  Regulation  600-8-14, 
Identification  C^ds  for  Members  of  the 
Uniformed  Services,  Their  Family 
Members,  and  Other  Eligible  Personnel. 


A0600-8-14  DAPE 
SYSTEM  NAME: 

Security  Badge/Identification  Card 
Files. 

SYSTEM  LOCATION: 

Headquarters,  Department  of  the 
Army,  stciff  and  field  operating  agencies, 
states'  adjutant  general  offices,  and  any 


Army  installations/activities/offices 
world-wide  that  issue  security  badges 
and  identification  cards  authorized  by 
Army  Regulations.  Official  mailing 
addresses  are  published  as  an  appendix 
to  the  Army's  compilation  of  systems  of 
records  notices. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  issued  a  security  badge/ 
identification  card  by  the  Department  of 
the  Army.  These  include,  but  are  not 
limited  to  active  duty,  reserve,  and 
retired  military  personnel  and 
authorized  dependents;  Department  of 
Defense  civilians  and  their  dependents; 
Embassy  personnel  and  their 
dependents.  Medal  of  Honor  recipients; 
visitors  authorized  for  official  purposes, 
e.g.,  vendors,  delivery  men,  utility  and 
special  equipment  servicemen;  accident 
investigators;  contractor  personnel  and 
their  authorized  dependents;  Red  Cross 
personnel;  and  persons  authorized  by 
the  Cieneva  Convention  to  accompany 
the  Armed  Forces. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Individual's  application  on 
appropriate  Department  of  Army  and 
Department  of  Defense  forms  specified 
by  Army  Regulation  600-8-14  (the 
original  of  which  may  be  filed  in  the 
individual's  personnel  file)  for 
identification  and/or  building  security 
pass/badge  issuance;  individual's 
photograph,  fingerprint  record,  special 
credentials,  and  allied  papers;  registers/ 
logs  reflecting  sequential  numbering  of 
badges/cards. 

AUTHORtrV  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301.  Departmental 
Regulations;  10  U.S.C.  3013,  Secretary 
of  the  Army;  Army  Regulation  190-13, 
The  Army  Physical  Security  Program; 
Army  Regulation  600-8-14. 
Identification  Cards  for  Members  of  the 
Uniformed  Services,  Their  Family 
Members,  and  Other  Eligible  Personnel; 
and  E.O.  9397  (SSN). 

PURPOSE(S): 

To  provide  a  record  of  security  badges 
and  identification  cards  issued:  to 
restrict  entry  into  installations/ 
activities;  and  to  ensure  positive 
identification  of  persoimel  authorized 
access  to  restricted  areas.  Registers/logs 
maintain  accountability  for  issuance 
and  disposition  of  badges  and 
identification  cards. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act.  these  records 
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or  information  contained  therein  may 
specifically  b<j  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
use.  552a(b)(3)  as  follows: 

The   Blanket  Routine  Use'  set  forth  at 
the  beginning  of  the  Army's  compilation 
of  systems  of  records  notices  also  appiv 
to  this  system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSINa  OF  RECORDS: 

STORAGE: 

Paper  records  in  file  folders;  magnetic 
tapes;  discs;  cassettes;  computer 
printouts;  and  microfiche. 

RETRIEVABIUTV: 

By  individual  s  name.  Social  Security 
Number,  card/badge  number. 

SAFEGUARDS: 

Data  are  maintained  in  secure 
buildings  and  are  accessed  only  bv 
authorized  personnel  who  are  trained 
and  cleared  for  access.  Information  in 
computer  facilities  is  further  protected 
by  alarms  and  t;stablished  procedures 
for  the  control  of  ccjmputer  access. 

RETENTION  AND  DISPOSAL: 

Applications  for  military 
identification  cards  are  maintained  by 
the  issuing  office  for  1  year;  those  for 
civilian  cards  are  retained  4  years,  after 
which  they  are  destroyed.  Registers/logs 
are  destroyed  3  years  after  last  badge  has 
been  accounted  for. 

Limited  area  credentials  are  replaced 
after  3  years  or  when  a  total  of  5  of  the 
total  have  been  lost  or  unaccounted  for. 
whichever  occurs  earlier,  exclusion  area 
c:rBdentials  are  replaced  at  least  once 
every  3  years;  controlled  area 
credentials  are  replaced  at  the  di.scretion 
of  the  major  commander. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Commander.  U.S.  Total  Army 
Personnel  Command.  200  Stovall  Street. 
Alexandria.  VA  22332-0400. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the  issuing 
office  where  the  individual  obtained  the 
identification  card  or  to  the  system 
manager 

Individual  should  provide  the  full 
name,  number  of  the  identification  card, 
current  address,  and  signature. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  the  issuing  officer  at  the 
appropriate  installation. 


Individual  should  provide  the  full 
name,  number  of  the  identification  card, 
current  address,  and  signature. 

CONTESTING  RECORD  PROCEDURES: 

The  Army  rules  for  accessing  records, 
and  for  contesting  contents  and 
appealing  initial  agency  determinations 
an)  contained  in  Army  Regulation  340- 
21;  32  CFR  part  505;  or  may  be  obtained 
from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

From  the  individual:  Armv  records 
and  reports. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
IKK  I)o(  .  0O-n524  Filed  ."i-Jl-OG:  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

Submission  for  0MB  Review; 
Comment  Request 

agency:  Department  of  Education. 
SUMMARY:  The  Leader,  Information 
Management  Group.  Office  of  the  Chief 
Information  Officer  invites  comments 
on  the  submission  for  OMB  review  as 
required  hv  the  Paperwork  Reduction 
Act  of  1995. 

GATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  July  3. 
2000. 

AOORESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Attention:  Danny  Werfel.  Desk  Officer. 
Department  of  Education,  Office  of 
Management  and  Budget.  725  17th 
Street.  NW.,  Room  10235.  New 
Executive  Office  Building.  Washington. 
DC  20503  or  should  be  electronically 
mailed  to  the  internet  address 
DWERFEL@CJMB.EOP.GOV. 

SUPPLEMENTARY  INFORMATWN:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  chapter  35)  requires  that 
the  (Jffice  of  Management  and  Budget 
(OMB)  provide  interested  Federal 
agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law.  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader. 
Information  Management  Group.  Office 
of  the  Chief  Information  Officer, 
publishes  that  notice  containing 
proposed  information  collection 


requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new.  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for.  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment. 

Dated:  May  25.  2000 
William  Burrow, 

Leader.  Information  Mana/irmfnt  Group, 
Office  of  the  Chief  Information  Officer 

Office  of  Postsecondary  Education 

Type  of  Review:  Reinstatement. 

Title:  Paul  Douglas  Teacher 
Scholarship  Program  Performance 
Report. 

rrequencv:  Annually. 

Affected  Public:  State.  Local,  or  Tribal 
Gov't.  SEAs  or  LEAs;  Federal 
Government. 

Reporting  and  Recordkeeping  Hour 
Burden:  Responses;  57  Burden  Hours: 
684. 

Abstract:  This  program  has  not 
received  funding  since  1994.  It  was 
originally  designed  to  assist  State 
agencies  to  provide  scholarships  to 
talented  and  meritorious  students  who 
were  seeidng  careers  as  teaching 
professionals. 

Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  http://edicsweb.ed.gov.  or 
should  be  addressed  to  Vivian  Reese. 
Department  of  Education,  400  Maryland 
Avenue.  SW.  Room  5624.  Regional 
Office  Building  3.  Washington.  DC. 
20202-4651.  Requests  may  also  be 
electronically  mailed  to  the  internet 

address  OCIO IMG Issues@ed.gov  or 

faxed  to  202-708-9346.  Please  specify 
the  complete  title  of  the  information 
collection  when  making  your  request. 
Comments  regarding  burden  and/or  the 
collection  activity  requirements  should 
be  directed  to  Joseph  Schubart  at  (202) 
708-9266  or  via  his  internet  address 
Joe    Schubart@ed.gov.  Individuals  who 
use  a  telecommunications  device  for  the 
deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339. 

[FR  Doc:.  00-13645  Filed  5-31-00;  8:45  am] 

MLLMQ  COOe  4000-01-U 


DEPARTMENT  OF  EDUCATION 

Submission  for  OMB  Review; 
Comment  Request 

agency:  Department  of  Education. 
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SUMMARY:  The  Leader.  Information 
Management  Group,  Office  of  the  Chief 
Information  Officer  invites  comments 
on  the  submission  for  OMB  review  as 
required  by  the  Paperwork  Reduction 
Act  of  1995. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  July  3. 
2000. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Danny  Werfel,  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  725  17th 
Street,  NW.,  Room  10235,  New 
Executive  Office  Building,  Washington. 
DC  20503  or  should  be  electronically 
mailed  to  the  internet  address 
DWERFEL@OMB.EOP.GOV. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer, 
publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (l)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment. 

Dated:  May  25,  2000. 
William  Burrow, 

Leader,  Information  Management  Group, 
Office  of  the  Chief  Information  Officer. 

Office  of  Postsecondary  Education 

Type  of  Review:  Reinstatement. 

Title:  Performance  Report  for  the 
Ronald  E.  McNair  Postbaccalaureate 
Achievement  Program. 

Frequency:  Aimually. 

Affected  Public:  Not-for-profit 
institutions. 

Reporting  and  Recordkeeping  Hour 
Burden: 


Responses:  156. 
Burden  Hours:  702. 

Abstract:  The  Ronald  E.  McNair 
Postbaccalaureate  Achievement  Program 
grantees  are  required  to  submit  the 
report  annually.  The  reports  are  used  to 
monitor  the  performance  of  grantees 
prior  to  awarding  continuation  grants 
and  to  assess  a  grantee's  prior 
experience  at  the  end  of  each  budget 
period.  The  Department  will  also 
aggregate  the  data  to  provide  descriptive 
information  and  analyze  program 
impact. 

Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  http://edicsweb.ed.gov,  or 
should  be  addressed  to  Vivian  Reese. 
Department  of  Education,  400  Maryland 
Avenue,  SW,  Room  5624,  Regional 
Office  Building  3,  Washington,  D.C. 
20202-4651.  Requests  may  also  be 
electronically  mailed  to  the  internet 

address  OCIO IMG Issues@ed.gov  or 

faxed  to  202-708-9346. 

Please  specify  the  complete  title  of  the 
information  collection  when  making 
your  request.  Comments  regarding 
burden  and/or  the  collection  activity 
requirements  should  be  directed  to 
Joseph  Schubart  at  (202)  708-9266  or 
via  his  internet  address 

Joe Schubart@ed.gov.  Individuals  who 

use  a  telecommunications  device  for  the 
deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339. 

|FR  Doc.  00-13646  Filed  5-31-00;  8:45  am] 
BILUNG  COOE  4000-01-U 


DEPARTMENT  OF  ENERGY 

[Docket  No.  EA-223] 

Application  To  Export  Electric  Energy; 
CMS  Marketing,  Services  and  Trading 
Company 

AGENCY:  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  application. 

SUMMARY:  CMS  Marketing,  Services  and 
Trading  Company  (CMS  MS&T)  has 
applied  for  authority  to  transmit  electric 
energy  from  the  United  States  to  Canada 
pursuant  to  section  202(e)  of  the  Federal 
Power  Act. 

DATES:  Comments,  protests  or  requests 
to  intervene  must  be  submitted  on  or 
before  July  3,  2000. 
ADDRESSES:  Conmients,  protests  or 
requests  to  intervene  should  be 
addressed  as  follows:  Office  of  Coal  & 
Power  Im/Ex  (FE-27),  Office  of  Fossil 
Energy,  U.S.  Department  of  Energy, 
1000  Independence  Avenue,  SW, 
Washington,  DC  20585-0350  (FAX  202- 
287-5736). 


FOR  FURTHER  INFORMATION  CONTACT: 

Steven  Mintz  (Program  Office)  202-586- 
9506  or  Michael  Skinker  (Program 
Attorney)  202-586-2793. 
SUPPLEMENTARY  INFORMATION:  Exports  of 
electricity  from  the  United  States  to  a 
foreign  country  are  regulated  and 
require  authorization  under  section 
202(e)  of  the  Federal  Power  Act  (FPA) 
(16U.S.C.  §824a(e)). 

On  May  12,  2000.  the  Office  of  Fossil 
Energy  (FE)  of  the  Department  of  Energy 
(DOE)  received  an  application  from 
CMS  MS&T  to  transmit  electric  energy 
from  the  United  States  to  Canada.  CMS 
MS&T.  a  Michigan  corporation,  is  a 
wholly  owned  subsidiary  of  CMS 
Enterprises  Company  which  is  in  turn  a 
wholly  owned  subsidiary  of  CMS 
Energy  Corporation.  CMS  MS&T  is  a 
power  marketer  that  does  not  own  or 
control  any  electric  generation  or 
transmission  facilities  nor  does  it  have 
any  franchised  electric  ser\'ice  territory 
in  the  United  States.  CMS  MS&T  will 
purchase  the  electric  energy  to  be 
exported  at  wholesale  from  electric 
utilities  and  Federal  Power  Marketing 
Administrations  in  the  United  States. 

CMS  MS&T  proposes  to  arrange  for 
the  delivery  of  electric  energy  to  Canada 
over  the  international  transmission 
facilities  owned  by  Basin  Electric  Power 
Cooperative,  Bonneville  Power 
Administration,  Citizens  Utilities. 
Detroit  Edison  Company,  Eastern  Maine 
Electric  Cooperative.  Joint  Owners  of 
the  Highgate  Project.  Long  Sault.  Inc.. 
Maine  Electric  Power  Company.  Maine 
Public  Service  Company,  Miimesota 
Power  Inc.,  Minnkota  Power 
Cooperative,  New  York  Power 
Authority,  Niagara  Mohawk  Power 
Corporation,  Northern  States  Power,  and 
Vermont  Electric  Transmission 
Company.  The  construction  of  each  of 
the  international  transmission  facilities 
to  be  utilized  by  CMS  MS&T,  as  more 
fully  described  in  the  application,  has 
previously  been  authorized  by  a 
Presidential  permit  issued  pursuant  to 
Executive  Order  10485,  as  amended. 

Procedural  Matters 

Any  person  desiring  to  become  a 
party  to  this  proceeding  or  to  be  heard 
by  filing  comments  or  protests  to  this 
application  should  file  a  petition  to 
intervene,  comment  or  protest  at  the 
address  provided  above  in  accordance 
with  §§385.211  or  385.214  of  the 
FERC's  Rules  of  Practice  and  Procedures 
(18  CFR  385.211,  385.214).  Fifteen 
copies  of  each  petition  and  protest 
should  be  filed  with  the  DOE  on  or 
before  the  date  listed  above. 

Conunents  on  the  CMS  MS&T 
application  to  export  electric  energy  to 
Canada  should  be  clearlv  meirked  with 
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Docket  EA-223.  Additional  copies  are  to 
be  filed  directly  with  Francis  X. 
Berkemeier,  Attorney.  212  W.  Michigan 
Avenue,  Jackson,  MI  49201. 

A  final  decision  will  be  made  on  this 
application  after  the  environmental 
impacts  have  been  evaluated  pursuant 
to  the  National  EnvironmentaJ  Policy 
Act  of  1969.  and  a  determination  is 
made  by  the  DOE  that  the  proposed 
action  will  not  adversely  impact  on  the 
reliability  of  the  U.S.  electric  power 
supply  system. 

Copies  of  this  application  will  be 
made  available,  upon  request,  for  public 
inspection  and  copying  at  the  address 
provided  above  or  by  accessing  the 
Fossil  Energy  Home  Page  at  http:// 
www.fe.doe.gov.  Upon  reaching  the 
Fossil  Energy  Home  page,  select 
"Regulatory"  Programs,"  then 
"Electricity  Regulation,"  and  then 
"Pending  Proceedings  '  from  the  options 
menus. 

I.ssuecl  in  Washington.  D.C..  on  Mav  19. 
2000 

Anthony  |.  Como, 

Deputy  Dirt'cttir.  F.lvt  tni  Power  Regulation. 
Office  of  Coal  h-  Power  Systems.  Office  of 
Fossil  Eneqi}- 

(FK  D()(     0(>-1.3f)f>8  Filed  5-31-O0;  8:45  am) 
BiLLING  COOe  ft4S0-01-P 


DEPARTMENT  OF  ENERGY 

Faderal  Energy  Regulatory 
Commiselon 

[Docket  No.  RPOO-292-000] 

ANR  Pipeline  Company;  Notice  of 
Propoeed  Change  In  FERC  Gas  Tariff 

May  Z.S,  2000 

Take  notice  that  on  May  19,  2000, 
ANR  Pipeline  C.ompany  (ANR)  tenden;d 
for  filing  as  part  of  its  FERC  CJas  Tariff. 
Second  Revised  Volume  No.  1,  the 
following  revised  tariff  sheet  to  be 
effective  [uly  1,  2000. 

Eighth  Revised  Sheet  No.  70 

ANR  states  that  this  filing,  made  in 
accordance  with  the  provisions  of 
Section  154.204  of  the  Commission's 
regulations,  is  to  modify  certain  of 
ANR's  pro  forma  service  agreements  so 
that  discount  agreements  may  provide 
for  adjustments  to  rate  components 
upward  or  downward  to  achieve  an 
agreed  upon  overall  rate  as  long  as  all 
rate  components  remain  within  the 
applicable  minimum  and  maximum 
rates  specified  in  the  tariff. 

ANR  states  that  copies  of  the  filing 
have  been  mailed  to  all  affected 
customers  and  state  regulatory 
commissions. 


Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426.  in  accordance  with  Sections 
385.214  or  385.21 1  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims. htm  (call  202-208-2222  for 
assistance). 

Linwood  A.  Watson,  |r.. 

Acting  .SVrrpforv 

|FR  Doc.  00-13628  Filed  5-.31-O0;  8:45  am) 

BtLUNQ  COOe  8717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  ER99-565-000] 

Arizona  Public  Service  Company; 
Notice  of  Filing 

May  2.'>.  2000 

Take  notice  that  on  December  9.  1998. 
Arizona  Public  Service  Company  (APS), 
tendered  for  filing  a  request  for 
withdrawal  of  its  revised  tariff  sheets 
filed  with  the  Commission  in  the  above- 
referenced  docket. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street,  NE.,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  and  protests 
should  be  filed  on  or  before  June  5, 
2000.  Protests  will  be  considered  by  the 
Commission  to  determine  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the 
Internet  at  http://www.ferc.fed.us/ 


online/rims. htm  (call  202-208-2222  for 
assistance). 

Linwood  A.  Watson.  Ir., 

.Acting  Secretary 

[FR  Do(    00-1.3634  Filed  .5-31-00:  8:45  am| 

BIUJNO  COOe  S717-01-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  RP97-369-015  and  RP98-54- 
031] 

Colorado  Interstate  Gas  Company; 
Notice  of  Refund  Report 

May  25.  2000. 

Take  notice  that  on  May  18,  2000, 
Colorado  Interstate  Gas  Company  (CIG) 
tendered  for  filing  its  third  annual 
refund  report  in  Docket  Nos.  RP97-369 
and  RP98-54. 

CIG  states  that  this  filing  and  refunds 
were  made  to  comply  with  the 
Commission's  order  of  September  10, 
1997.  CIG  states  that  refunds  were  paid 
by  CIG  on  May  1,  1998  and  June  10, 
1998. 

CIG  states  that  the  May  18.  2000, 
refund  report  summarizes  the  refunds 
made  as  of  that  date  by  CIG  for  Kansas 
ad  valorem  tax  overpayments,  pursuant 
to  the  Commission's  September  10, 
1997.  Order.  CIG  asserts  that  no  lump 
sum  cash  refunds  were  made  by  CIG  to 
its  former  jurisdictional  sales  customers 
since  its  second  annual  refund  report 
filed  in  1999.  Instances  where  payment 
has  not  been  made  within  thirty  days  of 
receipt  from  the  producers,  appropriate 
interest  will  be  computed  as  provided 
for  in  the  order. 

CIG  states  that  copies  of  the  filing 
have  been  served  on  CIG's  former 
jurisdictional  sales  customers, 
interested  states'  commissions  and  all 
parties  to  the  proceedings. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE.  Washington.  DC 
20426.  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  on  or  before  June  1.  2000.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  m.ike 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.  fed. us/online/ 
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rims. htm  (call  202-208-2222  for 
assistance). 

Linwood  A.  Watson,  )r.. 

Acting  Secretary. 

(FR  Doc.  00-13624  Filed  5-31-00;  8:45  am] 

BILUNG  COOE  6717-01-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP96-383-«04] 

Dominion  Transmission,  inc.  (Formerly 
CNG  Transmission  Corporation); 
Notice  of  Negotiated  Rate  Filing 

May  25.  2000. 

Take  notice  that  on  May  19.  2000, 
Dominion  Transmission,  Inc. 
(Dominion)  (formerly  CNG 
Transmission  Corporation)  tendered  for 
filing  the  following  contract  for 
disclosure  of  a  recently  negotiated  rate 
transaction: 

Letter  Agreement  between  Dominion 

Transmission.  Inc.  and  Oswego  Harbor 
Power,  L.L.C.  Dated  May  1.  2000 

FT  Service  Agreement  No.  200215  between 
Dominion  Transmission.  Inc.  and 
Oswego  Harbor  Power.  L.L.C.  Dated  Mav 
1 ,  2000 

Amendment  to  MCS  Service  Agreement  No. 
MCS113  between  Dominion 
Transmission,  Inc.  and  Oswego  Harbor 
Power.  L.L.C.  Dated  May  1.  2000 

Dominion  requests  an  effective  date  of 
May  1,  2000  for  this  negotiated  rate 
agreement. 

Dominion  states  that  copies  of  the 
filing  have  been  served  on  all  parties  on 
the  official  service  list  created  by  the 
Secretary  in  this  proceeding. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  N.E..  Washington.  D.C. 
20426.  in  accordance  with  Sections 
385.214  or  385.211  of  the  Conunission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 


rims. htm  (call  202-208-2222  for 
assistance). 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

IFR  Doc.  00-13633  Filed  5-31-00:  8:45  am) 

BILUNG  COOE  6717-01-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EROO-1 81 6-000  and  EROO- 
1816-001] 

DTE  River  Rouge  No.  1,  LLC;  Notice  of 
issuance  of  Order 

May  25,  2000. 

On  March  6,  2000,  DTE  River  Rouge 
No.  1  LLC  (DTE  River  Rouge)  filed  a 
petition  requesting  that  the  Commission 
authorize  DTE  River  Rouge  to  engage  in 
the  sale  of  electric  energy  capacity  at 
market-based  rates  and  the  reassign 
transmission  capacity.  In  its  filing.  DTE 
River  Rouge  also  requested  certain 
waivers  and  authorizations.  In 
particular.  DTE  River  Rouge  requested 
that  the  Commission  grant  blanket 
approval  under  18  CFR  Part  34  of  all 
future  issuances  of  seciu-ities  and 
assumptions  of  liabilities  by  DTE  River 
Rouge.  On  May  17.  2000,  the 
Commission  issued  an  Order  Accepting 
Filing  And  Rejecting  Complaint  (Order), 
in  the  above-docketed  proceeding. 

The  Commission's  May  17.  2000 
Order  granted  the  request  for  blanket 
approval  under  Part  34.  subject  to  the 
conditions  found  in  Ordering 
Paragraphs  (G).  (H).  and  (J): 

(G)  Within  30  days  of  the  date  of  this 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  Commission's  blanket 
approval  of  issuances  of  securities  or 
assumptions  of  liabilities  by  DTE  River 
Rouge  should  file  a  motion  in  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  N.E..  Washington,  D.C.  20426.  in 
accordance  with  Rules  211  and  214  of 
the  Commission's  Rules  of  Practrice  and 
Procedure.  18  CFR  385.211  and  385.214. 

(H)  Absent  a  request  to  be  heard 
within  the  period  set  forth  in  Ordering 
Paragraph  (G)  above,  DTE  River  Rouge 
is  hereby  authorized  to  issue  securities 
and  assume  obligations  and  liabilities  as 
guarantor,  indorser.  surety  or  otherwise 
in  respect  of  any  seciuity  of  another 
person;  provided  that  such  issue  or 
assumption  is  for  some  lawful  object 
within  the  corporate  purposes  of  DTE 
River  Rouge,  compatible  with  the  public 
interest,  and  reasonably  necessary  or 
appropriate  for  such  purposes. 


(J)  The  Commission  reserves  the  right 
to  modify  this  order  to  require  a  further 
showing  that  neither  public  nor  private 
interests  will  be  adversely  affected  by 
continued  Commission  approval  of  DTE 
River  Rouge's  issuances  of  securities  or 
assumptions  of  liabilities.  *   *   * 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  June  16. 
2000. 

Copies  of  the  full  text  of  the  Order  are 
available  from  the  Conunission's  Public 
Reference  Branch,  888  first  Street,  N.E.. 
Washington.  D.C.  20426.  The  Order  may 
also  be  viewed  on  the  Internet  at  http:/ 
/www. fere. fed. us/online/rims. htm  (call 
202-208-2222  for  assistance). 

Linwood  A.  Watson.  Jr., 

Acting  Secretary. 

IFR  Doc.  00-13637  Filed  5-31-00;  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP00-293-000] 

El  Paso  Natural  Gas  Company;  Notice 
of  Extension  of  Time 

May  25,  2000. 

fake  notice  that  on  May  19.  2000, 
ursuant  to  Rules  212  and  2008  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  18  CFR  385.212  and 
385,2088.  El  Paso  Natural  Gas  Company 
(El  Paso)  tendered  for  filing  a  requests 
for  an  extension  of  time  in  which  to 
comply  with  that  portion  of  the 
Commission's  directive  in  Order  No. 
637  requiring  the  filing  oi  pro  forma 
tariff  sheets  to  implement  segmentation 
of  pipeline  capacity. 

El  Paso  seeks  an  extension  of  time 
with  regard  to  the  issue  of  capacity 
segmentation  because  of  its  inability  to 
determine  whether,  and  to  what  extent, 
capacity  segmentation  will  be  possible 
on  its  system. 

El  Paso  requests  that  it  be  granted  an 
extension  of  time  in  which  to  make  its 
Order  No.  637  compliance  filing  on  the 
issue  of  capacity  segmentation.  El  Paso 
proposes  to  file  its  pro  forma 
segmentation  tariff  sheets  no  later  than 
45  days  after  the  earlier  of  (i)  the  filing 
of  an  uncontested  settlement  on  the 
capacity  allocation  issue,  or  (ii)  the 
issuance  of  an  order  by  the  Commission 
in  the  complaint  proceeding 
establishing  the  appropriate 
methodology'  for  allocating  El  Paso's 
receipt  and  deliver\'  point  capacit\-.  El 
Paso  asserts  that  if  neither  of  the 
foregoing  events  occurs  prior  to  the 
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endof  calendar  year  2000  and  a 
negotiated  settlement  does  not  appear  to 
be  imminent,  El  Paso  will  file,  no  later 
than  January  15.  2001,  pro  forma  tariff 
sheets  that  assume  the  continuation  of 
pro  rata  allocation  of  El  Paso's  capacity. 

El  Paso  requests  that  the  Commission 
act  expeditiously  on  its  motion  for 
extension  of  time.  El  Paso  states  that  if 
is  currently  in  the  process  of  preparing 
its  June  15  compliance  filing,  and  it 
must  proceed  to  formulate  a 
segmentation  proposal  to  include  in  that 
filing  if  this  motion  is  not  granted. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street  NE.,  Washington,  EX: 
20426.  in  accordance  with  Sections 
385.214  or  385.21 1  of  the  Commissions 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  on  or  before 
June  1,  2000.  Protests  will  be  considered 
by  the  Conunission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room.  This  filing  may 
be  viewed  on  the  web  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 

Linwfiod  A.  Watson,  |r.. 

Acting  Sfcrftar\' 

|FR  Doc   (H)-i:ifiJM  Filed  5-;n'M)0.  H:4,'i  am| 

BILUNQ  COOC  6717-01-11 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  EROO-2074-000  and  EROO- 
2093-000  (Not  consolidated) 

Elkem  Metais  Company,  Ellcem  Metais 
Company-Alloy,  Inc.;  Notice  of 
Issuance  of  Order 

Mav  2S,  20()() 

Elkem  Metals  Company  and  Elkem 
Metals  Company-Alloy.  Inc.  (hereafter, 
"the  Applicants  ")  filed  with  the 
Ccmmission  rate  schedules  in  the 
above-captioned  proceedings, 
respectively,  under  which  the 
Applicants  will  engage  in  wholesale 
electric  power  and  energy  transactions 
at  market-based  rates,  and  for  certain 
waivers  and  authorizations.  In 
particular,  certain  of  the  Applicants  may 
also  have  requested  in  their  respectiv'e 
applications  that  the  (Commission  grant 
blanket  approval  under  18  CFR  Part  34 


of  all  future  issuances  of  securities  and 
assumptions  of  liabilities  by  the 
Applicants.  On  May  17.  2000,  the 
Commission  issued  an  order  that 
accepted  the  rate  schedules  for  sales  of 
capacity  and  energy  at  market-based 
rates  (Order),  in  the  above-docketed 
proceedings. 

The  Commission's  May  17,  2000 
Order  granted,  for  those  Applicants  that 
sought  such  approval,  their  request  for 
blanket  approval  under  Part  34,  subject 
to  the  conditions  found  in  Appendix  B 
in  Ordering  Paragraphs  (2),  (3),  and  (5): 

(2)  Within  30  days  of  the  date  of  this 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  Commission's  blanket 
approval  of  issuances  of  securities  or 
assumptions  of  liabilities  by  the 
Applicants  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure,  18  CFR  385.211  and 
385.214. 

(3)  Absent  a  request  to  be  heard 
within  the  period  set  forth  in  Ordering 
Paragraph  (2)  above,  if  the  Applicants 
have  requested  such  authorization,  the 
Applicants  are  hereby  authorized  to 
issue  securities  and  assume  obligations 
and  liabilities  as  guarantor,  indorser, 
surety  or  otherwise  in  respect  of  any 
security  of  another  person;  provided 
that  such  issue  or  assumption  is  for 
some  lawful  object  within  the  corporate 
purposes  of  the  Applicants,  compatible 
with  the  public  interest,  and  reasonably 
necessary  or  appropriate  for  such 
purposes. 

(5)  The  Commission  reserves  the  right 
to  modify  this  order  to  require  a  further 
showing  that  neither  public  nor  private 
interests  will  be  adversely  affected  by 
continued  Commission  approval  of  the 
Applicants'  issuances  of  securities  or 
assumptions  of  liabilities*    *    *. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  June  16, 
2000. 

Copies  of  the  full  text  of  the  Order  are 
available  from  the  Commission's  Public 
Reference  Branch.  888  First  Street,  NE, 
Washington,  DC  20426.  This  issuance 
may  also  be  viewed  on  the  Internet  at 
http://wH'\^'.  fere.  fed. us/online/hms. htm 
(call  202-208-2222)  for  assistance. 

I.inwood  A.  Watson,  |r., 

Ai  tin}i  Si'<  rctan' 

ll-K  I)o(    0O-136U5  Filed  5-:n-<J0;  8:4.t  am] 

BtLUNG  COOC  8717-01-11 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EROO-2248-000] 

Energy  Trading  Company,  Inc.;  Notice 
of  Issuance  of  Order 

May  25,  2000. 

Energy  Trading  Company,  Inc. 
(Energy  Trading)  submitted  for  filing  a 
rate  schedule  under  which  Energy 
Trading  will  engage  in  wholesale 
electric  power  and  energy  transactions 
as  a  marketer.  Energy  Trading  also 
requested  waiver  of  various  Commission 
regulations.  In  particular.  Energy 
Trading  requested  that  the  Commission 
grant  blanket  approval  under  18  CFR 
part  34  of  all  future  issuances  of 
securities  and  assumptions  of  liability 
by  Energy  Trading. 

On  May  18,  2000,  pursuant  to 
delegated  authority,  the  Director, 
Division  of  Corporate  Applications, 
Office  of  Markets,  Tariffs  and  Rates, 
granted  requests  for  blanket  approval 
under  part  34.  subject  to  the  following: 

Within  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  Energy  Trading  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214). 

Absent  a  request  for  hearing  within 
this  period.  Energy  Trading  is 
authorized  to  issue  securities  and 
assume  obligations  or  liabilities  as  a 
guarantor,  indorser,  surety,  or  otherwise 
in  respect  of  any  security  of  another 
person;  provided  that  such  issuance  or 
assumption  is  for  some  lawful  object 
within  the  corporate  purposes  of  the 
applicant,  and  compatible  with  the 
public  interest,  and  is  reasonably 
necessary  or  appropriate  for  such 
purposes. 

Tne  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  Energy  Trading's  issuances 
of  securities  or  assumptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  June  19, 
2000. 

Copies  of  the  full  text  of  the  Order  are 
available  from  the  Conunission's  Public 
Reference  Branch.  888  First  Street.  NE.. 
Washington  DC  20426.  The  Order  may 
also  be  viewed  on  the  Internet  at 
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http://www.ferc.fed.us/online/rims.htm 
(call  202-208-2222  for  assistance). 

Linwood  A.  Watson.  Jr.. 

Acting  Secretary. 

|FR  Doc.  00-13638  Filed  5-31-00;  8:45  am] 

BILUNG  CODE  671 7-01 -M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP00-2S2-001] 

Florida  Gas  Transmission  Company; 
Notice  of  Proposed  Compliance  Filing 

May  25,  2000. 

Take  notice  that  on  May  22,  2000, 
Florida  Gas  Transmission  Company 
(FGT)  tendered  for  filing  to  become  part 
of  its  FERC  Gas  Tariff,  Third  Revised 
Volume  No.  1,  the  following  tariff 
sheets,  effective  June  1,  2000: 

Fortieth  Revised  Sheet  No.  8A 
Thirty-Second  Revised  Sheet  No.  8A.01 
Thirty-Second  Revised  Sheet  No.  8A.02 
Thirty-Sixth  Revised  Sheet  No.  8B 
Twenty-Ninth  Revised  Sheet  No.  8B.01 

FGT  states  that  on  February  29.  2000, 
in  Docket  No.  RPOO-194-000.  FGT  filed 
to  establish  a  Base  Fuel  Reimbursement 
Charge  Percentage  (Base  FRCP)  of  2.99% 
for  the  six-month  Summer  Period 
begirming  April  1.  2000.  The  Base  FRCP 
of  2.99%  was  accepted  by  Commission 
letter  order  issued  March  23,  2000. 
Subsequently,  on  April  19.  2000.  FGT 
filed  a  flex  adjustment  of  0.01%  to  be 
effective  May  1,  2000,  which  resulted  in 
an  Effective  FRCP  of  3.00%  when 
combined  with  the  Base  FRCP  of  2.99%. 
In  an  order  dated  May,  2000.  the 
Commission  accepted  the  adjustment 
effective  May  18.  2000,  but  directed 
FGT  to  file  tariff  sheets  within  seven 
days  to  revise  the  Effective  FRCP  to 
2.99%  effective  June  1.  2000.  FGT  is 
making  the  instant  filing  in  compliance 
with  the  Commission's  May  18,  order. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E.,  Washington,  DC. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
ins{)ection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 


rims. htm  (call  202-208-2222  for 
assistance). 

Linwood  A.  Watson.  Jr.. 

Acting  Secretary. 

IFR  Doc.  00-13626  Filed  5-31-00;  8:45  am] 

BILUNG  CODE  6717-01-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP96-290-005 

Michigan  Gas  Storage  Company; 
Notice  of  Refund  Report 

May  25.  2000. 

Take  notice  that  on  May  22.  2000, 
Michigan  Gas  Storage  Company 
(MGSCo)  tendered  for  filing  its  Refund 
Report  made  to  comply  with  the 
Conmiission's  November  1.  1999  order 
on  Rehearing  and  February  23,  2000 
letter  order  accepting  tariff  sheets  in  this 
docket. 

MGSCo  states  that  the  report  shows 
that  on  April  21.  2000  it  refunded 
$10,303,132.90,  including  interest,  to 
affected  customers  for  the  period 
January  1997  through  February  2000. 

MGSCo  states  that  copies  of  the  filing 
have  been  served  on  all  customers  and 
applicable  state  regulatory  agencies  as 
well  as  those  on  the  official  service  list 
in  this  proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NW.,  Washington.  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  on  or  before  June  1 ,  2000.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.fierc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 

Linwood  A.  Watson,  Jr. 

Acting  Secretary. 

(FR  Doc.  00-13623  Filed  5-31-00;  8:45  am] 

BILLING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP98-39-022] 

Northern  Natural  Gas  Company;  Notice 
of  Filing  of  Annual  Report 

May  25.  2000. 

fake  notice  that  on  May  18.  2000. 
Northern  Natural  Gas  Company 
(Northern)  submitted  its  annual  report 
pursuant  to  the  Commissioner's  Order 
in  Public  Service  Company  of  Colorado 
et  ai,  Docket  Nos.  RP97-369-000.  et  al. 

Northern  further  states  that  copies  of 
the  filing  have  been  mailed  to  each  of 
its  affected  jurisdictional  sales 
customers. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.£.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  on  or  before  June  1,  2000.  Protests 
wrill  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 

Linwood  A.  Watson.  Jr., 

Acting  Secretary. 

[FR  Doc.  00-13625  Filed  5-31-00;  8:45  am] 

BILLMG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP00-a66-000] 

Northwest  Pipeline  Corporation;  Notice 
of  AppliMtkMi 

May  25,  2000. 

Take  notice  that  on  May  16,  2000, 
Northwest  Pipeline  Corporation 
(Northwest  or  Applicant),  295  Chipeta 
Way.  Salt  Lake  City,  Utah  84108,  filed 
an  application  piu^uant  to  and  in 
accordance  with  Section  7(c)  of  the 
Natural  Gas  Act  (NGA)  and  Part  157  of 
the  Commission's  regulations, 
requesting  a  certificate  of  public 
convenience  and  necessity  authorizing 
the  construction  and  operation  of 
approximately  260  feet  of  30-inch 
mainline  loop  adjacent  to  the 
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Washougal  Compressor  Station  (C.S.)  in 
Clark  County.  Washington,  all  as  more 
hilly  set  forth  in  the  application  which 
is  on  file  with  the  Commission  and  open 
to  the  public  inspection.  The 
application  may  be  viewed  on  the  web 
at  http:/ ^v\-\M^\ fere. us/onlinc/hms. htm 
(call  202-208-2222  for  assistance). 

The  proposed  pipeline  looping  will 
complete  Northwest's  30-inch  mainline 
loop  between  the  Washougal  C;.S.  and 
the  Chehalis  C].S.  Northwest  proposes  to 
install  the  260  feet  of  30-inch  pipeline 
loop  and  appurtenances  (including  a  pig 
receiver  and  drip,  a  2-inch  dripline  from 
the  pig  receiver,  and  an  access  road  to 
the  pig  receiver)  on  existing  permanent 
right-of-way.  The  proposed  facilities 
will  extend  nt)rthwest  from  the  outlet  of 
the  existing  Washougal  C.S.  to  connect 
with  Northwest's  existing  30-in(:h 
mainline  loop.  According  to  Northwest, 
the  completion  of  this  final  section  of 
loop  will  not  increase  the  design 
capacity  of  its  mainline.  However. 
Northwest  contends  that  the  30-inch 
mainline  loop  will  enhance  the 
reliability  of  service  to  its  shippers  and 
will  allow  more  flexible  and  efficient 
operation  of  the  Washougal  C.S. 

Northwest  estimates  that  the  cost  of 
the  proposed  facilities  will  be 
approximately  $938,000.  of  which 
approximately  S543.000  for  the  30-inch 
loop  extension,  and  approximately 
$395,000  for  the  associated  auxiliary 
facilities.  Northwest  requests  expedited 
(Commission  approval  by  August  1. 
2000.  so  that  the  project  can  be 
completed  prior  to  the  rainv  season  in 
the  Pacific  Northwest.  Northwest  states 
that  since  the  proposed  project  is 
designed  to  maintain  reliability  and 
improve  efficiency  and  flexibility, 
application  of  the  FKR(;'s  Policy 
Statement  issued  September  15,  1999  in 
Docket  No  PI,9t^3-000  dictates  that  all 
project  costs  should  be  permitted  rolled- 
in  treatment  in  Northwest's  next  rate 
case. 

Any  questions  regarding  this 
application  should  be  directed  to  Gary 
Kotter.  (iertifiiates  Manager  for 
Northwest,  P.O.  Box  58900,  Salt  Lake 
City.  Utah  84158-0900  at  (801)  584- 
7117,  or  Richard  N.  Stapler,  Ir..  Senior 
Attornev,  P.O   Box  58900.  .Salt  Lake 
City,  Utah  84158-0900  at  (801)  584- 
7068. 

Any  person  desiring  to  be  heard  or  to 
make  protest  with  reference  to  said 
application  should  on  or  before  [une  15. 
2000,  file  with  the  Federal  Energy 
Regulatory  (Commission.  888  First 
Street,  NE,  Washington,  DC  20426,  a 
motion  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  thct 
Commission's  Rules  of  Prac:tice  and 
Procedure  (18CFR  385.211  or  385.214) 


and  the  regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
ccmsidered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  prot;eeding.  The  Commission's 
rules  require  that  protestors  provide 
copies  of  their  protests  to  the  party  or 
parties  directly  involved.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party 
in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  rules. 

A  person  obtaining  intervenor  status 
w  ill  be  placed  on  the  service  list 
maintained  by  the  Commission  and  will 
receive  copies  of  all  documents  filed  by 
the  Applicant  and  by  even,-  one  of  the 
interveners.  An  intervenor  can  file  for 
rehearing  of  any  Commission  order  and 
can  petition  for  court  review  of  any  such 
order.  However,  an  intervenor  must 
submit  copies  of  comments  or  any  other 
filing  it  makes  with  the  Commission  to 
every  other  intervenor  in  the 
proceeding,  as  well  as  14  copies  with 
the  Commission. 

A  person  does  not  have  to  intervene, 
in  order  to  have  comments  considered. 
A  person,  instead,  may  submit  two 
copies  of  comments  to  the  Secretary  of 
the  Commission.  Commenters  will  be 
placed  on  the  Commissions 
environmental  mailing  list,  will  receive 
copies  of  environmental  documents  and 
will  be  able  to  participate  in  meetings 
associated  with  the  Commission's 
environmental  review  process. 
Commenters  will  not  be  required  to 
serve  copies  of  filed  documents  on  all 
other  parties.  However,  commenters 
will  not  receive  copies  of  all  documents 
filed  by  other  parties  or  issued  by  the 
Commission  and  will  not  have  the  right 
to  seek  rehearing  or  appeal  the 
fCommission's  final  order  to  a  federal 
court 

The  Commission  will  consider  all 
comments  and  concerns  equally, 
whether  filed  bv  commenters  or  those 
requesting  intervenor  status. 

Take  further  notice  that,  pursuant  to 
the  authority  ccmtained  in  and  subject  to 
jurisdiction  conferred  upon  the 
(Commission  by  Se<:tions  7  and  15  of  the 
N(iA  and  the  (Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
(Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 


believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessarv'  for  Northwest  to  appear  or 
be  represented  at  the  hearing. 

Linwood  A.  Watson,  |r.. 

Acting  Secretary. 

IFR  Do.    00- run 9  Kileii  5-:?l-00;  8:4.'>  am] 

BiUJNC  CODE  S717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Doclcet  No.  ER0O-223S-000] 

Ouachita  Power,  L.L.C.,  Notice  of 
Issuance  of  Order 

May  25.  :J000. 

Ouachita  Power.  L.L.C.  (Ouachita 
Power)  submitted  for  filing  a  rate 
schedule  under  which  Ouachita  Power 
will  engage  in  wholesale  electric  power 
and  energy  transactions  as  a  marketer. 
Ouachita  Power  also  requested  waiver 
of  various  Commission  regulations.  In 
particular,  Ouachita  Power  requested 
that  the  Commission  grant  blanket 
approval  under  18  CFR  part  34  of  all 
future  issuances  of  securities  and 
assumptions  of  liability  by  Ouachita 
Power. 

On  May  18,  2000,  pursuant  to 
delegated  authority,  the  Director, 
Division  of  Corporate  Applications, 
Office  of  Markets,  Tariffs  and  Rates, 
granted  requests  for  blanket  approval 
unde-r  part  34,  subject  to  the  following: 

Within  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  Ouachita  Power  should  file 
a  motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE..  Washington.  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214). 

Absent  a  request  for  hearing  within 
this  period,  Ouachita  Power  is 
authorized  to  issue  securities  and 
assume  obligations  or  liabilities  as  a 
guarantor,  indorser,  surety,  or  otherwise 
in  respect  of  any  security  of  another 
person;  provided  that  such  issuance  or 
assumption  is  for  some  lawful  object 
within  the  corporate  purposes  of  the 
applicant,  and  compatible  with  the 
public  interest,  and  is  reasonably 
necessary  or  appropriate  for  such 
purposes. 
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The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  Ouachita  Power's  issuances 
of  securities  or  assumptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  June  19, 
2000. 

Copies  of  the  full  text  of  the  Order  are 
available  from  the  Commission's  Public 
Reference  Breuich,  888  First  Street,  NE., 
Washington,  DC  20426.  The  Order  may 
also  be  viewed  on  the  Internet  at  http:/ 
/www. fere. fed. us/online/rims.htm  (call 
202-208-2222  for  assistance. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[PR  Doc.  00-13640  Filed  5-31-00;  8:45  am) 

BHJJNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
CommlsskNi 

[Docket  No.  EROO  2134  00] 

PG&E  Dispersed  Generating  Company. 
LLC;  Notice  of  Issuance  of  Order 

May  25,  2000. 

PG&E  Dispersed  Generating  Company, 
LLC  (PG&E  Dispersed  Generating 
Company)  submitted  for  filing  a  rate 
schedule  under  which  PG&E  Dispersed 
Generating  Company  will  engage  in 
wholesale  electric  power  and  energy 
transactions  as  a  marketer.  PG&E 
Dispersed  Generating  Company  also 
requested  waiver  of  various  Commission 
regulations.  In  particular,  PG&E 
Dispersed  (Generating  Company 
requested  that  the  Commission  grant 
blanket  approval  under  18  CFR  Part  34 
of  all  future  issuances  of  securities  and 
assumptions  of  liability  by  PG&E 
Dispersed  Generating  Company. 

On  May  16,  2000,  pursuant  to 
delegated  authority,  the  Director, 
Division  of  Corporation  Applications, 
Office  of  Markets,  Tariffs  and  Rates, 
granted  requests  for  blanket  approval 
under  Part  34,  subject  to  the  following; 

Within  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  PG&E  Dispersed  Generating 
Company  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Conmiission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214). 


Absent  a  request  for  hearing  within 
this  period,  PG&E  Dispersed  (Generating 
Company  is  authorized  to  issue 
securities  and  assume  obligations  or 
liabilities  as  a  guarantor,  indorser, 
surety,  or  otherwise  in  respect  of  any 
security  of  another  person;  provided 
that  such  issuance  or  assumption  is  for 
some  lawful  object  within  the  corporate 
purposes  of  the  applicant,  and 
compatible  with  the  public  interest,  and 
is  reasonably  necessary  or  appropriate 
for  such  purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  PG&E  Dispersed  (Generating 
Company's  issuances  of  securities  or 
assumptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  June  15, 
2000. 

Copies  of  the  full  text  of  the  Order  are 
available  from  the  Commission's  Public 
Reference  Branch,  888  First  Street,  N.E., 
Washington,  D.C.  20426,  The  Order  may 
also  be  viewed  on  the  Internet  at  http:/ 
/www. fere. fed.  us/online/rims.htm  (call 
202-208-2222  for  assistance). 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  00-13636  Filed  5-31-00;  8:45  am] 

BNXMC  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[DodcM  No.  RPOO-296-000] 

South  Georgia  Natural  Gas  Company; 
Request  for  Waiver  of  Rling  Proposed 
Changes  to  FERC  Gas  Tariff 

May  25.  2000. 

"Take  notice  that  on  May  22,  2000, 
South  (Georgia  Natural  Gas  Company 
(South  (Georgia)  tendered  for  filing  the 
following  request  for  a  waiver  of  filing 
revised  sheets  to  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1. 

South  (Georgia  states  that  the  request 
for  waiver  is  submitted  pursuant  to 
Section  19.2  of  the  (General  Terms  and 
Conditions  of  its  Tariff  to  adjust  its  fuel 
retention  percentage  (FRP)  for  all 
transportation  services  on  its  system. 
The  derivation  of  the  revised  FKP  is 
based  on  South  (Georgia's  gas  required 
for  operations  (GRO)  for  the  twelve- 
month period  ending  April  30,  2000, 
adjusted  for  the  balance  accumulated  in 
the  Deferred  GRO  Account  at  the  end  of 
said  period,  divided  by  the 
transportation  volumes  received  during 


the  same  twelve-month  period.  In  the 
filing.  South  (Georgia  requests  a  waiver 
due  to  the  Stipulation  and  Agreement 
("S&A")  filed  by  Southern  Natural  Gas 
Company  (Southern  Natural)  on  March 
10,  2000  in  Docket  No.  RP99-496. 

The  S&A  proposes,  upon 
authorization  of  the  Commission,  South 
Georgia  will  be  terminated  as  a  separate 
pipeline  company  and  South  (Georgia's 
facilities  will  be  included  in  Southern 
Natural's  system.  Approval  of  the 
stipulation  by  the  Commission  will 
constitute  approval  by  the  Commission 
of  various  certificate  and  abandonment 
applications.  The  addition  of  the  South 
(Georgia  facilities  to  the  Southern 
Natural  system  will  be  made  effective  as 
of  the  later  of:  (a)  August  1,  2000;  or  (b) 
the  first  day  of  the  second  month 
following:  (i)  A  final  FERC  order 
approving  the  stipulation;  and  (ii)  the 
issuance  of  any  other  FERC 
authorization  that  may  be  required.  As 
a  result.  South  (Georgia  is  requesting  this 
waiver  of  Section  19.2  of  the  (General 
Terms  and  Conditions  of  its  Tariff  to 
postpone  changing  its  FRP  i}ending 
approval  of  the  S&A.  Upon  approval  of 
the  S&A,  South  (Georgia  proposes  to 
true-up  its  fuel  over  or  undercollection 
for  the  period  beginning  May  1,  1999 
and  ending  immediately  prior  to  the 
merger  of  South  (Georgia  writh  Southern 
Natural  through  a  one  time  cash-out  of 
such  over  or  undercollection. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  on  or  before 
)une  1,  2000.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room.  This  filing  may 
be  viewed  on  the  web  at  http;// 
www. ferc.fed. us/online/rims. htm  (call 
202-208-2222  for  assistance). 

Linwood  A.  Watson.  Jr., 

Acting  Secretary. 

[FR  Doc.  00-13632  Filed  5-31-00;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOO-295-000] 

Tennessee  Gas  Pipeline  Company; 
Notice  of  Tariff  Filing 

May  25,  2000. 

Take  notice  that  on  May  22.  2000, 
Tennes.see  Cias  F'ipeline  (Company 
(Tennesseo).  tendered  for  filing,  for 
inclusion  in  Tennes.sees  FERC  Gas 
Tariff.  Fifth  Revised  Volume  No.  1,  Fifth 
Revised  Sheet  No   ;156.  with  an  effectivi; 
date  of  June  21.  2000. 

Tennessee  states  that  the  purpo.se  of 
this  fding  is  \o  modify  its  Tariff  to 
extend  the  time  period  for  payment  after 
receipt  of  invoice  hv  shippers  who  are 
entities  of  foreign  governments  and 
whose  compliance  with  required 
governmental  accounting  practices  do 
not  conform  to  the  invoice  and  payment 
provisions  of  Tennessee's  Tariff 
Tennes.see  further  states  that,  if  the 
proposed  modifications  are  accepted,  it 
will  avoid  the  necessity  of  making 
individual  fdings  of  transportation 
service  agrtwments  entered  into  with 
these  shippers  because  these 
transportation  services  agreements  may 
contain  "material  deviations"  from  the 
pro  forma  transportation  service 
agrt^ements.  Tennesstw  requests  an 
effective  date  of  June  2 1 ,  2000 

Any  person  desiring  to  be  heard  or  to 
protest  said  fding  should  fde  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.K.,  Washington,  D.C. 
2042fi.  in  accordani;t'  with  Sections 
38.').214  or  385.211  of  the  Commissions 
Rules  and  Regulations.  All  suc;h  motions 
or  protests  must  be  filed  in  accordance 
with  Sectiim  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  fde  a  motion  to  intervene,  (iopies 
of  this  fding  are  on  file  with  the 
Commission  and  art!  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  fding  may  be  viewed  on  the 
web  at  htlp://www. fere. fed. us/online/ 
rims. htm  (call  202-208-2222  for 
assistance). 

Linwood  A.  Wal.sMn,  |r., 

Ai  tini>  Sf(  rftiir\'. 

IKK  l)i)(     OO-l.ifill  Filed  .i-.ll-(IO;  H:4.=i  Htil) 

BILUNG  CODE  671 7-01 -M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

(Docket  No.  EROO-1 780-000  and  EROO- 
178O-001] 

Texas  Electric  Marlwting,  L.L.C.,  Notice 
of  Issuance  of  Order 

M.1V  2S.  2(KU) 

Texas  Electric  Marketing.  L.L.C. 
(Texas  Electric)  submitted  for  filing  a 
rate  schedule  under  which  Texas 
EUH:tric  will  engage  in  wholesale 
electric  pfiwer  and  energy  transactions 
as  a  marketer.  Texas  Electric  also 
requested  waiver  of  various  Commission 
regulations.  In  particular.  Texas  Electric 
requested  that  the  Commission  grant 
blanket  approval  under  18  CFR  part  34 
of  all  future  issuances  of  securities  and 
assumptions  of  liability  by  Texas 
Electric. 

On  May  18,  2000.  pursuant  to 
di^legated  authority,  the  Director, 
Division  of  Corporate  Applications. 
Office  of  Markets.  Tariffs  and  Rates, 
granted  requests  for  blanket  approval 
under  part  34.  subject  to  the  following. 

Within  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  Texas  Electric  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  DC 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Clommission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214) 

Absent  a  request  for  hearing  within 
this  period,  Texas  Electric  is  authorized 
to  issue  securities  and  assume 
obligations  or  liabilities  as  a  guarantor, 
indorser.  surety,  or  otherwise  in  respect 
of  any  sm:urity  of  another  person: 
provided  that  such  issuance  or 
assumption  is  for  some  lawful  objec;t 
within  the  corporate  purposes  of  the 
applicant,  and  compatible  with  the 
public  interest,  and  is  reasonably 
necessary  or  appropriate  for  such 
purposes. 

Tne  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  Texas  Electrics  issuances  of 
securities  or  assumptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  of  fding  motions  to  intervene 
or  protests,  as  set  forth  above,  is  June  19. 
2000 

(;opies  of  the  full  text  of  the  Order  are 
available  from  the  Commissions's  Public 
Reference  Branch.  888  First  Street,  NE., 
Washington.  DC  20426  The  Order  may 


also  be  viewed  on  the  Interenet  at  httpJ 
/wwH. fere. fed. us/online/rims.htm  (call 
202-208-2222  for  assistance). 

Linwood  A.  Watson.  |r., 

Acting  Sfcrftarw 

|FR  D<)(    ()()-HR.39  Filed  5-;il-00;  8:4.'>  amj 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP00-294-000] 

TransCoiorado  Gas  Transmission 
Company;  Notice  of  Tariff  Filing 

May  25.  2000. 

Take  notice  that  on  May  22.  2000, 
TransCoiorado  Gas  Transmission 
Company  (TransCoiorado)  tendered  for 
filing  to  become  part  of  its  FERC  Gas 
Tariff,  Original  Volume  No.  1.  Fourth 
Reyi.sed  Sheet  Nos.  205  and  206  and 
Second  Revised  Sheet  No.  206A,  to  be 
effective  lune  1 ,  2000. 

In  Order  No  587-G,  in  Docket  No, 
RM96-1-O07  the  Commission  required 
that  interstate  pipeline  companies 
conduct  all  business  transactions  using 
internet  communication,  implementing 
standards  for  these  communications. 
The  original  implementation  date  for 
these  requirements  was  June  1,  1999. 
However,  in  Order  No.  587-1,  the 
Commission  deferred  the 
implementation  date  to  June  1,  2000. 
The  purpose  of  this  filing  was  to  make 
changes  to  TransColorado's  tariff 
associated  with  implementation  of 
internet  communications  effective  June 
1 ,  2000. 

TransCoiorado  states  that  a  copy  of 
this  filing  has  been  served  upon 
TransColorado's  customers,  the 
Colorado  Public  Utilities  Commission 
and  New  Mexico  Public  Utilities 
Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 


inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm.  (call  202-208-2222  for 
assistance). 

Linwood  A.  Watson.  Jr.. 

Acting  SVfTf  forv', 

|FR  Doc,  00-136:i0  Filed  5-31-00;  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOO-291-000] 

Trunkline  LNG  Company;  Notice  of 
Proposed  Changes  In  FERC  Gas  Tariff 

May  25.  2000, 

Take  notice  that  on  May  19,  2000, 
Trunkline  LNG  Company  (TLNG) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Original  Volume  No.  1-A. 
the  tariff  sheets  listed  on  Appendix  A  to 
the  filing,  with  an  effective  date  of  July 
1,  2000. 

TLNG  states  that  the  filing  is  being 
made  in  accordance  with  the  provisions 
of  Section  154.202  of  the  Commission's 
Regulations,  to  implement  Rate 
Schedule  LLS  for  LNG  Lending  Service 
on  TLNG's  system  pursuant  to  TLNG's 
blanket  authority  under  Part  284  of  the 
Commission's  Regulations.  In  addition 
to  Rate  Schedule  LLS  and  its  form  of 
service  agreement.  TLNG  is  also 
proposing  certain  conforming  changes 
to  the  General  Terms  and  Conditions. 

TLNG  states  that  copies  of  the  filing 
are  being  served  on  all  affected 
customers  and  applicable  state 
regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington.  DC 
20426.  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 


rims.htm  (call  202-208-2222  for 
assistance). 

Linwood  A.  Watson.  Jr.. 

Acting  Secretary. 

jFR  Doc.  00-13627  Filed  5-31-00;  8:45aml 

BILUNG  CODE  671 7-01 -M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  2197-038;  North  Carolina] 

Yadldn,  inc.;  Notice  of  Avaliability  of 
Environmental  Assessment 

May  25.  2000. 

An  environmental  assessment  (EA)  is 
available  for  public  review.  The  EA 
analyzes  the  environmental  effects  of  a 
request  to  amend  the  license  to 
authorize  upgrades  of  turbines  and 
generators  at  three  of  the  four 
developments  of  the  Yadkin 
Hydroelectric  Project  located  on  the 
Yadkin-Pee  Dee  River  in  Montgomery, 
Stanly,  Davidson,  Rowan,  and  Davie 
Counties,  North  Carolina.  The  Yadkin 
Hydroelectric  Project  contains  the 
following  reservoirs:  High  Rock, 
Tuckertown,  Narrows  (Badin)  and  Falls. 

The  EA  was  written  by  staff  in  the 
Office  of  Energy  Projects.  Federal 
Energy  Regulatory  Commission.  The 
proposed  upgrade  would  not  constitute 
a  major  federal  action  significantly 
affecting  the  quality  of  the  human 
environment.  Copies  of  the  EA 
assistance.  Copies  are  also  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room 
located  at  888  First  Street,  NE.,  Room 
2A,  Washington,  DC  20426,  or  by  calling 
(202) 208-1371. 

Anyone  may  file  comments  on  the 
EA.  The  public,  federal  and  state 
resource  agencies  are  encouraged  to 
provide  comments.  All  wrritten 
comments  must  be  filed  within  30  days 
of  the  issuance  date  of  this  notice  shown 
above.  Send  an  original  and  eight  copies 
of  all  comments  marked  with  the  project 
number  P-2197-038  to:  The  Secretarv'. 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.  Washington,  DC 
20426.  If  you  have  any  questions 
regarding  this  notice,  please  contact  R. 
Feller  at  telephone:  (202)  219-2796  or  e- 
mail:  rainer.feller@ferc.fed. us 

Linwood  A.  Watson.  Jr.. 

Acting  Secretary. 

|FR  Doc,  00-13620  Filed  5-31-00:  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER00-2365-001,  et  aL] 

Ameren  Service  Company,  et  ai.; 
Electric  Rate  and  Corporate  Regulation 
Filings 

May  24,  2000, 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Ameren  Service  Company 

[Docket  No.  EROO-2365-OOll 

Take  notice  that  on  May  19.  2000, 
Ameren  Services  Company  (Ameren), 
tendered  for  filing  a  substitute  revised 
unexecuted  Network  Integration 
Transmission  Service  Agreement 
(revised  Agreement)  with  Clay  Electric 
Cooperative,  Inc.  (Clay)  under  Ameren's 
Open  Access  Transmission  Tariff.  This 
revised  Agreement  is  intended  as  a 
substitute  for  the  document  filed  in  the 
above-captioned  proceeding  on  May  1. 
2000.  Ameren  states  that  it  has  corrected 
a  misstated  rate  in  the  dociunent  in 
Paragraph  7.0  and  that  this  correction  is 
the  only  change  in  the  document. 

Ameren  continues  to  seek  an  effective 
date  of  June  1 ,  2000. 

Copies  of  the  filing  have  been  served 
on  Clay  and  the  Illinois  Commerce 
Commission. 

Comment  date:  June  9,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Western  Resources,  Inc. 

IDocket  Nos.  EROO-2501-001  and  EROO- 
2502-0011 

Take  notice  that  on  May  19,  2000, 
Western  Resources,  Inc.  (Western), 
tendered  for  filing  corrected  Service 
Schedule  WTU-5/2000,  which  will 
supercede  Service  Schedule  WTU-3/94. 
Service  Schedule  WTU-5/2000.  as 
corrected,  substitutes  for  Service 
Schedule  WTU-6/2000  previously  filed 
in  Docket  No.  EROO-2502-000,  but  not 
yet  accepted  by  the  Commission  and  is 
proposed  to  be  effective  as  of  May  1 . 
2000. 

In  addition,  Western  requests  an 
effective  date  of  May  1.  2000,  for  the 
related  contract  amendments  filed  in 
Docket  No.  EROO-2 501-000. 

A  copy  of  this  filing  was  ser\'ed  upon 
the  Kansas  Corporation  Commission 
and  the  wholesale  customers  who  take 
service  under  the  aforementioned 
Service  Schedule. 

Comment  date:  June  9,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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3.  Commonwealth  Edison  Company 

(Doi:ket  No.  fc;KOO-25;n-0(K)| 

Take  notice  that  on  May  19,  2000. 
Commonwealth  Edi.son  t'ompany, 
tendered  for  filing  an  executed  signature 
page  inadvertently  omitted  from  its  May 
17,  2000,  fiHng  made  with  the 
Commission  in  the  above-referenced 
docket. 

Comment  date:  June  9.  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  MidAmerican  Energy  Company 

(Docket  No.  KK0(>-2.'i44-O0O| 

Take  notice  that  on  May  19,  2000, 
MidAmerican  Energy  Company 
(MidAmerican),  666  Grand  Avenue,  Des 
Moines,  Iowa  50309,  filed  with  the 
Commission  a  Firm  Transmission 
Service  Agreement  with  Sempra  Energy 
Trading  Corporation,  dated  May  1 1. 
2000,  and  a  Non-Firm  Transmission 
Service  Agreement  with  Sempra  Energy, 
dated  May  1 1 ,  2000,  entered  into 
pursuant  to  MidAmerican  s  Open 
Access  Transmission  Tariff. 

MidAmerican  requests  an  effective 
date  of  May  11,  2000.  for  the 
Agreements  with  Sempra  Energy,  and 
accordingly  seeks  a  waiver  of  the 
Commission's  notice  requirement. 

MidAmerican  has  served  a  copy  of  the 
filing  on  Sempra  Energy,  the  Iowa 
Utilities  Board,  the  Illinois  Commen:e 
Commission  and  the  South  Dakota 
Public  Utilities  Commission. 

Comment  date:  June  9,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

S.  NiidAmerican  Energy  Company 

(DockHf  No.  EKOO-2.S4S-OOOI 

Take  notice  that  on  May  19,  2000, 
MidAmerican  Energy  Company 
(MidAmerican),  666  Grand  Avenue.  Des 
Moines.  Iowa  50309.  tendered  for  filing 
with  the  Commission  a  Firm 
Transmission  Service  Agreement  with 
Cargill-Alliant.  LLC.  dated  April  25. 
2000,  and  a  Non-Firm  Transmission 
Service  Agreement  with  Cargill-Alliant, 
dated  April  25.  2000.  entered  into 
pursuant  to  MidAmerican's  (Ipen 
Access  Transmis.sion  Tariff. 

MidAmerican  requests  an  effective 
date  of  April  25,  2000.  for  the 
Agreements  with  Cargili-AliianI,  and 
accordingly  seeks  a  waiver  of  the 
Commission's  notice  rtKjuirement. 

MidAmerican  has  served  a  (;f)py  of  the 
filing  on  C>argill-Alliant,  the  Iowa 
Utilities  Board,  the  Illinois  Commen c 
Clommission  and  the  South  Dakota 
Public  Utilities  f;ommission. 

Comment  date:  June  9,  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


6,  Allegheny  Energy  Service 
Corporation,  on  behalf  of  Allegheny 
Energy  Supply  Company,  LLC 

IDiK.ket  No.  EROO-2546-0001 

Take  notice  that  on  May  19.  2000, 
Allegheny  Energy  Service  Corporation 
on  behalf  of  Allegheny  Energy  Supply 
(-ompany,  LLC  (Allegheny  Energy 
Supply)  tendered  for  filing  Amendment 
No.  2  to  Supplement  No.  11  to  the 
Market  Rate  Tariff  to  incorporate  a 
Netting  Agreement  with  PG&E  Energy 
Trading-Power,  L.P.,  into  the  tariff 
provisions. 

Allegheny  Energy  Supply  requests  a 
waiver  of  notice  requirements  to  make 
the  Amendment  effective  as  of  May  4, 
2000  or  such  other  date  as  ordered  by 
the  Commission. 

Copies  of  the  filing  have  been 
provided  to  the  Public  Utilities 
Commission  of  Ohio,  the  Pennsylvania 
Public  Utility  Commission,  the 
Maryland  Public  Service  Commission, 
the  Virginia  State  Corporation 
Commission,  the  West  Virginia  Public 
Service  Commission,  and  all  parties  of 
record. 

Comment  date:  June  9.  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

7.  Southern  Company  Services,  Inc. 

IDocket  No  EROO-2547-OOOl 

Take  notice  that  on  May  19,  2000, 
Southern  Company  Services.  Inc.,  as 
agent  for  Alabama  Power  Company, 
Georgia  Power  Company,  Gulf  Power 
Company,  Mississippi  Power  Company, 
and  Savannah  Electric  and  Power 
Company  (Southern  Companies) 
tendered  for  filing  the  Generator  Backup 
Service  Agreement  by  and  between 
West  Georgia  Generating  Company  L.P. 
(West  Georgia)  and  Southern  Companies 
(the  Service  Agreement)  under  Southern 
Companies'  Generator  Backup  Service 
Tariff  (FERC  Electric  Tariff,  Original 
Volume  No.  9).  The  Service  Agreement 
supplies  West  Georgia  with 
unscheduled  capacity  and  energy  in 
connection  with  sales  from  its  electric 
generating  facility  as  a  replacement  for 
unintentional  differences  between  the 
facility's  actual  metered  generation  and 
its  scheduled  generation.  The  Service 
Agreement  is  dated  as  of  May  1 1 .  2000. 
and  shall  terminate  upon  twelve  months 
prior  written  notice  of  either  party. 

Comment  date:  June  9.  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Arizona  Public  Service  Company 

IIJiK  knl  No   KK0()-.;ri4H-<)()()| 

Take  notice  that  on  May  19,  2000. 
Arizona  Public  Service  Company  (APS), 
tendered  for  filing  amendments  to  the 


Four  Comers  Co-tenancy  Agreement 
and  the  Four  Corners  Operating 
Agreement. 

A  copy  of  this  filing  has  been  served 
on  El  Paso  Electric  Company,  Public 
Service  Company  of  New  Mexico,  Salt 
River  Project  Agricultural  Improvement 
and  Power  District.  Southern  California 
Edison  Company,  Tucson  Electric 
Power  Company,  the  Arizona 
Corporation  Commission,  the  California 
Public  Utilities  Commission,  the  Texas 
Public  Utilities  Commission  and  the 
New  Mexico  Public  Service 
Commission. 

Comment  date:  ]une  9.  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Commonwealth  Edison  Company 

(Docket  No  ER00-2549-000| 

Take  noUce  that  on  May  19,  2000, 
Commonwealth  Edison  Company 
(ComEd)  tendered  for  filing  executed 
service  agreements  for  Nicor  Energy 
L.L.C.  (Nicor)  and  Dynegy  Energy 
Services,  Inc.  (Dynegy)  under  ComEd's 
FERC  Electric  Market  Based-Rate 
Schedule  for  power  sales. 

ComEd  requests  an  effective  date  of 
May  16,  2000  for  the  service  agreements 
and  accordingly  seeks  waiver  of  the 
Commission's  notice  requirements. 

Copies  of  this  filing  were  served  on 
Nicor  and  Dynegy. 

Comment  date:  June  9,  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Columbia  Energy  Power  Marketing 
Corporation 

(Docket  No  EROO-2550-OOOl 

Take  notice  that  on  May  19.  2000. 
Columbia  Energy  Power  Marketing 
Corporation  tendered  for  filing  an 
amendment  to  its  rate  schedule  to 
prohibit  sales  under  the  rate  schedule  to 
affiliates  with  franchised  retail  electric 
service  territories. 

Comment  date:  Jime  9,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

1 1 .  Detroit  Edison  Company 

(Docket  No.  ER0O-2.551-OO0( 

Take  notice  that  on  May  19.  2000. 
Detroit  Edison  Company  tendered  for 
filing  a  Temporary  Parallel  Operation 
Interconnection  Agreement  between 
Detroit  Edison  Company  and  Dearborn 
Industrial  Generation,  L.L.C. 

Comment  date:  June  9,  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  PJM  Interconnection,  L.L.C. 

(Do(  ket  No   EROO-2.5.S2-OOOI 

Take  notice  that  on  May  19.  2000, 
PJM  Interconnection,  LLC.  (PJM), 


tendered  for  filing  a  firm  point-to-point 
transmission  service  agreement  with 
Delmarva  Power  &  Light  Company,  and 
a  network  integration  transmission 
service  agreement  with  UGI  Utilities. 
Inc.,  under  the  PJM  Open  Access 
Transmission  Tariff. 

Copies  of  this  filing  were  served  upon 
the  parties  to  the  service  agreements  and 
the  state  conunissions  within  the  PJM 
control  area. 

Comment  date:  June  9,  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE,  Washington.  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Conunission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 

Linwood  A.  Watson,  )r.. 

Acting  Secretary: 

[FR  Doc.  00-13667  Filed  .5-31-00;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Motions  To 
Intervene,  Protests,  and  Comnrtents 

May  25.  2000. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  11839-000. 

c.  Date  filed:  May  8.  200U. 

d.  Applicant:  Universal  Electric 
Power  Corporation. 

e.  Name  of  Project:  Emsworth  L&D 
Project. 

f.  Location:  On  the  Ohio  River  in 
Allegheny  County,  Pennsylvania. 


Would  utilize  the  U.S.  Army  Corps  of 
Engineer's  Emsworth  L&D. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  79l(a)-825(r). 

h.  Applicant  Contact:  Gregory  S. 
Feltenberger,  Universal  Electric  Power 
Corporation.  1145  Highbrook  Street. 
Akron.  OH  44302.  (330)  535-7115. 

i.  FERC  Contact:  Robert  Bell,  202- 
219-2806. 

j.  Deadline  for  filing  motions  to 
intervene,  protests  and  comments:  60 
days  from  the  issuance  date  of  this 
notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers.  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street.  NE,  Washington.  DC  20426. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

k.  The  proposed  project  utilizing  the 
existing  U.S.  Army  Corps  of  Engineer's 
Emsworth  L&-D  would  consist  of:  (1)  A 
proposed  intake;  (2)  14  proposed  80- 
foot-long,  92-inch  diameter  steel 
penstocks;  (3)  a  proposed  powerhouse 
containing  14  generating  units  having  a 
total  installed  capacity  of  18  MW;  (4)  a 
proposed  Tailrace;  (5)  a  proposed  200- 
foot-long.  14.7  kV  transmission  line;  and 
(6)  appurtenant  facilities. 

The  project  would  have  an  annual 
generation  of  110  GWh  and  project 
power  would  be  sold  to  a  local  utility. 

1.  A  copy  of  the  application  is 
available  for  inspection  and 
reproduction  at  the  Commission's 
Public  Reference  Room,  located  at  888 
First  Street.  NE,  Room  2A,  Washington. 
DC  20426.  or  by  calling  (202)  208-1371. 
The  application  may  be  viewed  on 
http://wrww.ferc.fed.us/online/rims.htm 
(call  (202)208-2222  for  assistance).  A 
copy  is  also  available  for  inspection  and 
reproduction  at  the  address  in  item  h 
above. 

Preliminary  Permit — Anyone  desiring 
to  file  a  competing  application  for 
preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
conunent  date  for  the  particular 
application  (see  18  CFT^  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 


application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

Preliminary  Permit — Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

Notice  of  intent — A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specif>'  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

Proposed  Scope  of  Studies  under 
Permit — A  preliminary-  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminar\-  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminar\'  permit 
would  include  economic  analysis, 
preparation  of  preliminar\'  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
constrtict  and  operate  the  project. 

Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure  18  CFR  385.210.  .211.  .214,  hi 
determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
onlv  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Filing  and  Service  of  Responsive 
Documents— Any  filings  must  bear  in 
all  capital  letters  the  title 
•COMMENTS".  "NOTICE  OF  INTENT 


35068 


Federal  Register/ Vol.  65,  No.  106 /Thursday,  June  1,  2000 /Notices 


Federal  Register /Vol.  65,  No.  106  /  Thursday,  June  1,  2000 /Notices 


35069 


TO  FILE  COMPETING  APPLICATION" 
COMPETING  APPLICATION". 
•PROTEST',  "MOTION  TO 
INTERVENE",  a.s  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commissions  regulations  to:  The 
Se<:retary.  Federal  Energy  Regulatory 
Commission.  888  First  .Street,  NE  , 
Washington,  DC  20426.  An  additional 
copy  must  be  .sent  to  Director.  Division 
of  Project  Review,  Federal  Energy 
Regulatory  Commission,  at  the  above- 
mentioned  address.  A  copy  of  any 
notice  of  intent,  competing  application 
or  motion  to  intervene  must  also  be 
.served  upon  each  representative  of  the 
Applicant  specified  in  the  particular 
application 

Agency  Comment.s — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application 
A  copy  of  the  application  mav  be 
obtained  by  agencies  dirw:tly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  mu.st  also  be  sent  to 
the  Applicant's  representatives. 

I.inwood  A.  Wat.son.  |r.. 

Aitinf(Sf(  ri'tnn 

IKK  !)(.(    OO-l  «>J1  FilKii  .-v-ll-OO:  H  4.t  ,im| 

BILLING  CODE  671 7-01 -M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  SoiicHing  IMotlons  To 
Intervene,  Protests,  and  Comments 

May  2fy.  2(M)0 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  (lommission  and  is  available 
for  public  insp(H:tion: 

a.  Type  of  Application:  Preliminary 
Permit 

b.  Project  A/o.:  11840-000. 

c.  Date  filed  May  H.  2000 

d.  Applicant:  Universal  Electric 
Power  Corporation. 

e.  N(i/npo/"Pro/Wr  Tygart  Dam 
Project. 

f.  Location  On  the  Tygart  River  in 
Crafton  County.  West  Virginia.  Would 
utilize  the  US  Army  Corps  of 
Engineer's  Tygart  Dam 

g.  Filed  Pursuant  to  Federal  Power 
Act,  16  use  791(a)-H2.5(r) 

h.  Applicant  Contact:  (Gregory  S. 
Feltenberger,  I  'niversal  Electric  Power 


Corporation,  1145  Highbrook  Street, 
Akron,  OH  44302.  (330)  535-7115. 

i.  FERC  Contact:  Robert  Bell.  202- 
219-2806. 

j.  Deadline  for  filing  motions  to 
intervene,  protests  and  comments:  60 
days  from  the  issuance  date  of  this 
notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE,  Washington,  DC  20426. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

k.  The  proposed  project  utilizing  the 
existing  VS.  Army  of  Engineer's 
Emsworth  L&D  would  consist  of:  (1 )  A 
proposed  intake;  (2)  a  proposed  350- 
foot-long,  192-inch  diameter  steel 
pensttx:ks:  (3)  a  proposed  powerhouse 
containing  two  generating  units  have  a 
total  installed  capacity  of  14  MW;  (4)  a 
proposed  Tailrace;  (5)  a  proposed  400- 
foot-long,  14.7  kV  transmission  line:  and 
(6)  appurtenant  facilities. 

The  project  would  have  an  annual 
generation  of  85.8  GWh  and  project 
power  would  be  sold  to  a  local  utility. 

1.  A  copy  of  the  application  is 
available  for  inspection  and 
reproduction  at  the  Commission's 
Public  Reference  Room,  located  at  888 
First  Street.  NE,  Room  2A,  Washington, 
DC  20426,  or  by  calling  (202)  208-1371. 
The  application  may  be  viewed  on 
http://www.ferc.fed.us/online/rims.htm 
(call  (202)  208-2222  for  assistance).  A 
copy  is  also  available  for  inspection  and 
reproduction  at  the  address  in  item  h 
above. 

Preliminary  Permit — Anyone  desiring 
to  file  a  competing  application  for 
preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  it.self.  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (set;  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
th('  specified  ccjmment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  f^FR  4  30(b)  and  4.36. 


Preliminary  Permit— Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

Notice  of  intent — A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminan'  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

Comments,  Protests,  or  Motions  to 
Inter\'ene — Anyone  may  submit 
comments,  a  protest  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210.  .211.  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS",  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPLICATION", 
"COMPETING  APPLICATION  ", 
"PROTEST",  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 


application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street  NE, 
Washington,  DC  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Project  Review,  Federal  Energy 
Regulatory  Commission,  at  the  above- 
mentioned  address.  A  copy  of  any 
notice  of  intent,  competing  application 
or  motion  to  intervene  must  also  be 
served  upon  each  representative  of  the 
Applicant  specified  in  the  particular 
application. 

Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  filed 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  conunents  must  also  be  sent  to 
the  Applicant's  representatives. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  00-13622  Filed  5-31-00;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-1 70005;  FRL-6559-3] 

Peatickies;  Guidance  on  Pesticide 
Import  Tolerances  and  Residue  Data 
for  Imported  Food;  Request  for 
Comment 

agency:  Environmental  Protection 
Agency  (EPA). 


ACTION:  Notice  and  request  for  comment. 

SUMMARY:  This  document  provides 
detailed  guidance  on  applying  ciurent 
U.S.  data  requirements  for  the 
establishment  or  continuance  of 
tolerances  for  pesticide  residues  in  or  on 
imported  foods.  The  purpose  of  this 
guidance  is  to  promote  greater 
transparency  and  provide  clear 
guidance  to  interested  parties  on  how  to 
obtain  an  import  tolerance.  This 
guidance  includes  information  on  how 
to  adapt  data  requirements  for  U.S.  food 
uses  to  import  tolerances,  both  for 
establishing  new  import  tolerances  and 
for  modifykig  or  maintaining  existing 
U.S.  tolerances  for  import  purposes 
when  U.S.  uses  or  registrations  are 
canceled.  The  Agency  is  soliciting 
comments  on  the  approach  reflected  in 
this  detailed  guidance. 

In  addition,  the  Agency  expects  to 
consider  certain  information  on 
pesticide  use  outside  the  U.S.  and 
resulting  pesticide  chemical  residues  in 
or  on  imported  food  to  establish  or 
modify  tolerances  when  there  is  a 
corresponding  U.S.  registration  and  use. 
EPA  may  eilso  require  additional 
information  and/or  data  to  better 
characterize  the  nature  of  residues  in  or 
on  imports  when  such  information  and/ 
or  data  are  necessary  to  make  the 
required  safety  finding  during 
registration,  reregistration,  or  tolerance 
reassessment.  This  would  apply  to  a 
limited  number  of  cases  when  imported 
commodities  comprise  a  high 
percentage  of  U.S.  consumption; 
domestic  residue  data  are  not  likely  to 
be  representative  of  growang  conditions 
in  other  countries;  and  U.S.  consimiers 
would  likely  be  exposed  to  significant 
residues  in  imported  foods.  The  Agency 
is  developing  criteria  to  implement  this 
requirement  and  is  soliciting  comments. 


Category 


Food  manufacturers 


Pesticide  manufacturers 


This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  this  table  could 
also  be  affected.  If  you  have  any 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  you  can 
consult  with  the  person  listed  under 
"FOR  FURTHER  INFORMATION 
CONTACT.  ' 


In  addition  to  meeting  the 
requirements  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (FFDCA),  as  amended 
by  the  Food  Quality  Protection  Act  of 
1996  (FQPA),  this  guidance  has  been 
developed  consistent  with  the  goals  of 
the  North  American  Free  Trade 
Agreement  (NAFTA),  including 
minimizing  trade  irritants  among  the 
NAFTA  countries.  This  document  also 
addresses  the  U.S.  obligations  under  the 
World  Trade  Organization  Agreement 
on  the  Application  of  Sanitary  and 
Phytosanitary  Measures. 

DATES:  Comments,  identified  by  the 
docket  number  OPP-1 70005.  must  be 
received  on  or  before  July  31,  2000. 

ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.  of  the 
SUPPLEMENTARY  tNFORMATKM  section  of 
this  notice. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kimberly  Lowe,  Office  of  Pesticide 
Programs,  Special  Review  and 
Reregistration  Division  (7508C), 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460,  telephone  number:  703-308- 
8059;  fax  number:  703-308-8041,  e-mail 
address:  lowe.kimberly@epa.gov 

SUPPLEMENTARY  INFORMATION: 

I.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  notice  if 
you  sell,  distribute,  manufacture,  or  use 
pesticides  for  agricultural  applications, 
process  food,  distribute  or  sell  food,  or 
implement  governmental  pesticide 
regulations.  Potentially  affected 
categories  and  entities  may  include,  but 
are  not  limited  to  the  following: 


NAICS  Codes 


311 


32532 


Examptes  of  Potentially  Affected  Entities 


Commercial  food  processofs 


Pesticide  registrants 
Pesticide  producers 


n.  How  Can  I  Get  Additional 
Information  or  Copies  of  this  Document 
or  Other  Documents? 

1 .  Electronically.  You  may  obtain 
electronic  copies  of  this  dociunent  and 
various  support  documents  from  the 
EPA  batemet  Home  Page  at  http:// 
www.epa.gov/.  On  the  Home  Page  select 
"Laws  and  Regulations"  and  then  look 
up  the  entry  for  this  dociunent  tmder 
the  "Federal  Register —  Environmental 
Dociunents."  You  can  also  go  directly  to 


the  "Federal  Register"  listings  at  http:/ 
/www.epa.gov/fedrgstr/. 

2.  In  person  or  by  phone.  If  you  have 
any  questions  or  need  additional 
information  about  this  action,  you  may 
contact  the  technical  person  identified 
in  the  "FOR  FURTHER  INFORMATION 
CONTACT"  section.  In  addition,  the 
official  record  for  this  notice,  including 
the  public  version,  has  been  established 
imder  docket  control  number  OPP- 
170005,  (including  comments  and  data 
submitted  electronically  as  described 
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below).  A  public  version  of  thi.s  retxird. 
including  printed,  paper  versions  of  any 
electronic  comment.s.  whicrh  does  not 
include  any  information  claimed  as  CBI. 
is  available  for  inspection  in  Rm.  119, 
Crystal  Mall  #2.  1921  Jefferson  Davis 
Highway.  Arlington,  VA,  from  8:,3()  a.m. 
to  4  p.m.,  Monday  through  P'riday, 
excluding  legal  holidays.  The  Public 
Information  and  Records  Integrity 
Branch  telephone  number  is  703-30.5- 
5805. 

III.  How  Can  I  Respond  to  This  Notice? 

A.  How  and  to  Whom  Do  I  Submit 
Comments^ 

You  may  submit  comments  through 
the  mail,  in  person,  or  ele<:tronically  Be 
sure  to  identify  the  appropriate  docket 
number  (i.e.,  "OPP-l 70005")  in  your 
correspondence. 

1.  By  mail.  Submit  written  comments 
to:  Public  Information  and  Records 
Integrity  Branch,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave..  NW.,  Washington,  DC  20460. 
2  In  person  or  by  courier.  Deliver 
written  comments  to:  Public 
Information  and  Records  Integrity 
Brant:h.  Information  Resources  and 
.Services  Division  (75()2(;).  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  Rm.  1 19.  Crystal 
Mall  #2.  1921  lefferson  Davis  Highway, 
Arlington,  VA 

3.  Electmnicallv  Submit  your 
comments  and/or  data  elec:tronu;ally  by 
e-mail  to:  opp-docket@epa.gov   Do  not 
submit  any  informaticm  electronically 
that  you  consider  to  be  Clonfidential 
Business  Information  (CBI).  Submit 
electronic  comments  as  an  ASCII  file, 
avoiding  the  use  of  special  characters 
and  any  form  of  encryption.  Comment 
and  data  will  also  be  accepted  on 
standard  computer  disks  in  WordPerfert 
5  1/6,1  or  ASCII  file  format.  All 
comments  and  data  in  electronic:  form 
must  be  identified  by  the  docket  control 
number  OPP-l 70005  Ele«;tronic 
comments  on  this  notice  may  also  be 
filed  online  at  many  Federal  Depository 
Libraries. 

B  How  Should  I  Handle  CBI 
Information  that  I  Want  to  Submit  to  the 
Agency^ 

You  may  claim  information  that  you 
submit  in  response  to  this  document  as 
CBI  by  marking  any  part  or  all  of  that 
information  as  CBI  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the  comment 
that  does  not  contain  CBI  must  be 
submitted  for  inclusion  in  the  public 


record.  Information  not  marked 
confidential  will  be  included  in  the 
public  docket  by  EPA  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  with  the  technical  person 
identified  in  the    FOR  FURTHER 
INFORMATION  CONTACT"  section 

IV.  Guidance  on  Import  Tolerances 

A   Introduction 

This  document  describes  the  EPA 
guidance  regarding  pesticide  residues  in 
or  on  imported  foods.  In  particular,  by 
this  document,  EPA  is  informing 
interested  parties  of  the  steps  they  must 
take  to  obtain  a  new  import  tolerance  (a 
tolerance  that  does  not  have  a  related 
U.S.  registration)  or  to  maintain  an 
existing  tolerance  as  an  import  tolerance 
when  the  corresponding  domestic  use 
has  been  canceled.  In  addition,  EPA  is 
proposing  guidance  identifying  the 
information  and  data  that  EPA  believes 
are  necessary  to  accurately  reflect 
residues  in  or  on  imported  food  for 
certain  tolerances  with  corresponding 
domestic  uses  and  to  make  a  safety 
finding  for  those  tolerances.  The  same 
food  safety  standards  apply  to 
tolerances  proposed  for  both 
domestically-produced  and  imported 
food:  as  a  result,  domestic  and  foreign 
growers  are  treated  equally  Interested 
persons  are  invited  to  comment  on  any 
aspect  of  this  document,  and  in 
particular,  on  the  questions  raised  in 
Unit  IV  G 

EPA  intends  to  achieve  several 
objet.tives  by  describing  its  historical, 
current,  and  proposed  process  for 
establishing,  modifying  and  maintaining 
tolerances  with  no  corresponding 
domestic  registration  and  for  tolerances 
with  domestic  registrations: 

1.  Assure  a  safe  food  supply  for  the 
general  population  and  sensitive 
subpopulations  in  particular,  such  as 
infants  and  children. 

2  Target  import  data  requirements  to 
circumstances  that  are  likely  to  affect 
the  risk  assessment. 

3.  Maintain  the  Agency's  schedule  for 
reassessing  tolerances  under  the  Food 
Quality  Protection  Act  (FQPA). 

4  Ensure  that  tolerance  policies 
remain  consistent  with  international 
obligations  such  as  the  provisions  of  the 
World  Trade  Organization  (WTO) 
Agreements  and  the  North  American 
Free  Trade  Agreement  (NAFTA)  chapter 
on  .Sanitary  and  Phytosanitary  (SPS) 
Measures. 

5.  Promote  greater  transparency  in 
Agency  policies  by  providing  written 
guidance  and  soliciting  pubhc 
comment. 

A  U.S.  tolerance  (the  equivalent  of  a 
tolerance  is  sometimes  called  a 


maximum  residue  limit,  or  MRL,  in 
other  countries)  is  the  maximum  residue 
level  of  a  pesticide  permitted  in  or  on 
food  or  feed  grown  in  the  U.S.  and  food 
or  feed  imported  into  the  U.S.  from 
other  countries.  Food  may  not  lawfully 
be  sold  in,  or  imported  into,  the  United 
States  if  the  food  contains  detectable 
pesticide  residues  above  the  level 
permitted  by  a  tolerance,  or  at  any  level 
if  no  tolerance,  or  exemption  from  the 
requirement  of  a  tolerance,  has  been 
established.  Generally,  tolerances  are  set 
for  raw  agricultural  commodities  and 
also  apply  to  processed  foods  derived 
from  the  commodities.  This  is  because, 
in  most  cases,  processing  results  in 
residues  at  or  below  the  levels  in  the 
raw  commodity;  EPA  requires 
processing  data  to  ascertain  this.  If 
residues  in  processed  food  concentrate 
to  higher  levels  than  in  the  raw 
commodity,  separate  tolerances  will 
need  to  be  established  to  cover  residues 
in  the  processed  food. 

Typically,  EPA  establishes  a  tolerance 
or  tolerance  exemption  for  a  food 
commodity  at  the  same  time  that  it 
registers  the  use  of  a  pesticide  for  that 
commodity  in  the  U.S.  Where  no  U.S. 
registration  exists,  interested  persons 
may  submit  a  petition  requesting  that 
EPA  establish  a  tolerance  or  a  tolerance 
exemption  for  a  pesticide  residue  on  a 
commodity  that  would  allow  treated 
food  to  be  legally  imported  into  the 
United  States.  The  term  "import 
tolerance"  is  used  as  a  convenience  to 
refer  to  a  tolerance  that  exists  where 
there  is  no  accompanying  U.S. 
registration.  There  is  no  statutory  or 
regulatory  distinction  between  an 
"import  tolerance"  and  any  other 
tolerance  issued  by  EPA. 

With  this  document.  EPA  provides 
further  clarification  of  its  requirements 
for  import  tolerances,  and  proposes  a 
modification  of  its  approach  to 
registration  to  permit  greater 
consideration  of  residues  in  or  on 
imported  food  in  establishing  or 
maintaining  tolerances  or  tolerance 
exemptions  for  food  uses  registered  in 
the  U.S.  This  document  explains  the 
need  for  foreign  residue  data  for  both 
purposes  and  a  process  for  the  early 
notification  of  other  countries  of  the 
potential  for  revocation  of  tolerances 
following  cancellation  of  a  related  U.S. 
registration.  This  Notice  also  explains 
that  EPA  intends  to  make  use  of  existing 
information  to  the  greatest  extent 
appropriate,  including  data  (and 
associated  reviews)  that  may  have  been 
submitted  in  support  of  MRLs 
established  by  the  international  Codex 
Alimentarius  Commission,  or  to 
regulatory  authorities  in  Canada, 
Mexico,  or  other  countries. 


Also,  the  U.S.  is  working  with  its 
NAFTA  partners  in  developing  import 
tolerance  policies  and  other  related 
policies  that  will  maintain  and  enhance 
food  safety  while  minimizing  trade 
irritants.  The  publication  of  U.S.  import 
tolerance  guidance  is  one  step  in  this 
process. 

The  remainder  of  this  unit  provides 
information  on  the  legal  basis  for 
requiring  data  for  import  tolerances  and 
how  import  tolerances  fit  in  with  EPA's 
general  policies  on  pesticides;  a  general 
description  of  the  data  requirements  for 
import  tolerances;  an  outline  of  the 
types  of  screening  information  on 
residues  in  or  on  imported  food  that 
EPA  is  proposing  to  require;  and  a  brief 
discussion  of  EPA's  obligations  under 
such  international  agreements  as  the 
WTO  and  NAFTA  SPS  Agreements. 
Unit  V.  of  this  Notice  provides  more 
specific  information  on  how  to  apply 
existing  U.S.  data  requirements  to 
tolerances  that  do  not  have 
corresponding  registration  for  U.S.  food 
uses. 

B.  Statutory  Basis  for  Guidance 

EPA  regulates  pesticides  under  two 
major  statutes:  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
and  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (FFDCA).  FIFRA  requires 
that  pesticides  be  registered  (licensed) 
by  EPA  before  they  may  be  sold  or 
distributed  for  use  in  the  United  States. 
Section  408  of  the  FFDCA  authorizes 
EPA  to  establish,  modify,  or  maintain 
tolerances  or  tolerance  exemptions  for 
pesticide  residues  in  or  on  food.  Once 
established,  a  tolerance  or  tolerance 
exemption  applies  equally  to 
domestically-produced  and  imported 
food.  Any  food  with  pesticide  residues 
not  covered  by  a  tolerance  or  tolerance 
exemption  (or  with  residues  in  excess  of 
the  tolerance)  may  be  subject  to 
regulatory  action  by  the  U.S. 
government  (including  seiziu*). 
Pesticide  tolerances  and  exemptions  are 
enforced  by  individual  states  and  the 
U.S.  Food  and  Drug  Administration 
(FDA)  for  most  foods,  and  by  the  U.S. 
Department  of  Agriculture  (USDA)  for 
meat,  poultry,  and  some  egg  products. 

EPA  has  an  obligation  under  section 
408  of  the  FFDCA  to  establish  tolerances 
for  pesticide  chemicals  at  levels  that  are 
"safe."  EPA  also  has  an  obligation  to 
ensure  that  the  tolerances  continue  to  be 
"safe"  over  time,  since  new  information 
may  alter  the  Agency's  earlier  safety 
finding  under  the  FFDCA. 

The  Food  Quality  Protection  Act  of 
1996  (FQPA)  made  several  changes  to 
the  U.S.  laws  affecting  pesticides 
(FIFRA  and  FFDCA).  Many  of  these 
changes  affect  how  tolerances  are  set. 


notably:  Establishing  a  single,  health- 
based  standard  (the  "reasonable 
certainty  of  no  harm"  standard)  for  all 
pesticide  residues  in  food;  eliminating 
past  inconsistencies  in  how  raw  foods 
and  processed  foods  were  dealt  with; 
specifying  a  broader  assessment  of 
potential  risks,  with  special  emphasis 
on  potentially  sensitive  groups  such  as 
infants  and  children;  significantly 
limiting  the  extent  to  which  benefits  can 
be  used  in  modifying  or  maintaining 
existing  tolerances;  and  requiring 
reassessment  of  all  existing  tolerances  in 
accordance  with  the  new  safety 
standard.  All  tolerances  (including 
import  tolerances)  must  be  evaluated 
according  to  this  new  health  standard. 

In  granting  new  tolerances  and 
reassessing  existing  tolerances  to 
determine  if  they  meet  FQPA  standards, 
EPA  must  consider  available 
information  on  aggregate  non- 
occupational exposure  from  the 
pesticide  (including  exposure  from 
food,  drinking  water,  and  pesticides 
used  in  and  around  the  home), 
cumulative  effects  from  pesticides  with 
a  conmion  mechanism  or  mode  of 
toxicity;  the  potential  increased 
susceptibility  of  infants  and  children  or 
other  sensitive  subpopulations;  and  the 
potential  for  estrogenic  or  other 
endocrine  effects. 

Three  additional  provisions  of  FFDCA 
as  amended  by  FQPA  are  particularly 
important  for  this  import  tolerance 
guidance:  Section  408(b)(4) 
International  Standards;  section  408(f) 
Special  Data  Requirements;  and  section 
408(1)(2)  Revocation  of  Tolerance  or 
Exemption  Following  Cancellation  of 
Associated  Registrations. 

In  establishing  a  tolerance,  FFDCA 
section  408(b)(4)  requires  EPA  to 
determine  if  the  Codex  Alimentarius 
Commission  has  established  a 
maximum  residue  level.  If  EPA  does  not 
adopt  the  Codex  level,  then  the  Agency 
must  publish  a  notice  for  public 
comment  explaining  the  reasons  for  the 
deviation. 

If  EPA  needs  additional  data  to 
support  the  continuance  of  a  tolerance 
or  exemption,  but  there  are  no  U.S. 
registrants  ftt)m  whom  the  Agency  can 
obtain  the  data  under  FIFRA,  EPA  may 
require  data  under  section  408(f)  of 
FFDCA,  and  EPA  intends  to  use  that 
authority  to  impose  data  requirements. 
Section  408(f)  of  FFDCA  allows  the 
Agency  to  publish  a  Notice  in  the 
Fmleral  Register  describing  the  type  of 
data  needed  and  inviting  persons 
willing  to  submit  the  necessary  data  to 
support  the  tolerance  to  identify 
themselves.  Tolerances  may  be  revoked 
if  no  person  commits  to  supply  the 


necessary  data  or  if  the  appropriate  data 
are  not  submitted  in  a  timely  maimer. 

Finally,  section  408(1)  requires  EPA  to 
revoke  a  tolerance  within  180  days  of 
the  cancellation  of  a  FIFRA  use  if  the 
use  was  canceled  for  dietary  risk 
reasons. 

Companies  and  others  interested  in 
supporting  a  tolerance  for  import 
purposes  should  familiarize  themselves 
with  the  changes  in  FFDCA  brought 
about  by  FQPA,  since  these  changes  will 
affect  how  potential  risks  are  assessed 
and,  ultimately,  the  Agency's  decision 
on  whether  to  grant  a  tolerance. 

C.  Summary  of  Guidance 

To  establish  or  modify  a  tolerance,  or 
to  maintain  an  existing  tolerance,  EPA 
must  determine  that  the  proposed  or 
existing  tolerance  is  safe  imder  section 
408  of  the  FFDCA  as  amended  by  FQPA. 
This  safety  finding  is  based,  among 
other  things,  on  information  about  the 
toxicity  of  the  pesticide,  likely  residues 
in  or  on  the  food  in  question,  and 
consumption  patterns.  For  new 
tolerances  with  no  accompanying  U.S. 
registrations,  the  Agency  will  continue 
to  require  that  tolerance  petitioners 
provide  EPA  with  the  information  and/ 
or  data  that  EPA  needs  to  make  the 
required  safety  finding.  This  usually 
will  include  residue  data  representative 
of  the  pesticide's  use  in  other  countries 
that  export  food  to  the  U.S. 

In  addition,  as  domestic  uses  are 
canceled  during  the  pesticide 
reregistration  process,  or  for  any  other 
reason  (other  than  dietary  risk),  EPA 
will  consider  requests  for  modify'ing  or 
maintaining  the  corresponding  tolerance 
to  cdlow  the  continued  import  of  treated 
food  into  the  U.S.  As  stated  above,  EPA 
is  required  to  make  a  safety  finding  and 
may  determine  that  additional  data 
reflecting  foreign  use  patterns  and  likely 
residues  in  or  on  imported  food  are 
necessary  for  EPA  to  conclude  that  the 
tolerance  is  safe.  For  example,  if  a 
tolerance  has  not  been  reassessed  and 
the  corresponding  domestic  registration 
is  being  or  has  been  canceled,  old  data 
may  not  reflect  current  use  patterns, 
including  uses  abroad.  To  determine 
what  data  are  necessar>'.  EPA  will 
consider  information  such  as  that 
described  in  Unit  IV.D.  Therefore,  it  is 
important  that  the  data  requirements  for 
import  tolerances  be  clearly  stated  and 
that  the  international  community 
imderstands  the  need  for  these  data  to 
ensure  the  safety  of  imported  food  for 
the  American  public. 

Similarly,  in  those  cases  where  EPA 
establishes  or  maintains  a  tolerance 
where  there  is  a  corresponding 
registered  U.S.  food  use,  the  Agency 
typically  has  not  estimated  the  specific 


35072 


Federal  Register/ Vol.  65,  No.   106 /Thursday,  June  1.  2000 /Notices 


contribution  tn  the  diet  of  residues  in  or 
on  imported  food  This  is  because  EPA 
assumes  that  residues  in  or  on  imported 
food  will  be  the  same  as  residues  in  or 
on  food  that  is  domestically-produced; 
information  such  as  monitoring  data  is 
generally  consistent  with  that 
assumption.  However,  in  some 
instances  this  assumption  may  under-  or 
overestimate  residues  in  or  on  imported 
food,  and.  as  such,  may  under-  or 
overestimate  the  overall  risks  from 
consumption  of  the  imported  food. 
Therefore,  the  Agent:y  expects  to 
consider  additional  data  and/or 
information  about  pesticide  use  in  other 
countries  and  residues  in  or  on 
imported  food.  Such  information  may 
indicate  the  need  to  require  additional 
data  and/or  information  when  necessary 
to  support  the  establishment  or 
reassessment  of  tolerances  with 
corresponding  domestic  registrations 
(i  e.,  to  make  the  retjuired  safety  finding) 
such  as  information  on  foreign  use 
patterns  and  residues  in  or  on  imported 
food.  Such  a  requirement  for  additional 
information  would  apply  in  a  limited 
number  of  cases  in  which  imported 
commodities  comprise  a  high 
pert:entage  of  US  consumption, 
domestic  residue  data  are  not  likely  to 
be  representative  of  growing  conditicms 
in  other  countries,  and  US  consumers 
would  likely  be  expo.sed  to  significant 
residues  m  imported  foods 

Accordingly,  the  Agencv  is  issuing 
c:urrent  guidance  for  establishing  import 
tolerances  and  maintaining  or 
modifying  tolerances  where  the 
domestic  use  has  been  canceli'd.  and 
soliciting  comments  on  further  guidance 
for  determining  when  data  on  imported 
foods  are  not:essar\  to  support 
e.stablishment  of  toleranc:es  for  selected 
domestic  registrations  {",«!nerally.  EPA 
intends  to  u.se  the  same  kinds  of 
information  and  general  concepts  to 
determine  whether  adilitional  data 
reflecting  residues  in  or  on  importtMl 
food  are  ne<:es.sarv  to  modify  or 
maintain  a  tolerance  where  the  us»?  has 
been  (:anc:eled  and  to  establish,  modify, 
or  maintain  a  tolerance  with  a 
corresponding  US  registered  use. 

1.  Currvnt  jiutciotuf  for  fstahhshm^. 
modifying,  or  maintaining  import 
tolerances — a.  Establishing  new 
tolerances  with  no  aciompanvmg  U.S. 
registration  EPA  will  continue  to 
require  toxicology  data  and  data 
representative  of  residues  in  or  on 
imported  foods  in  making  the  required 
safety  findings  EPA  generally  requires 
the  same  toxicology  data  and  residue 
data  as  are  needed  for  I'  S  food  uses, 
except  that  the  data  reciuirements 
covering  residues  in  or  on  imported 
food  are  geared  to  use  conditions  in  the 


exporting  countries.  In  the  past,  these 
data  have  been  required  on  a  case-by- 
case  basis.  Unit  V.  of  this  Notice 
provides  more  detailed  written  guidance 
on  the  data  requirements  to  establish  a 
tolerance  for  import  purposes, 
b  Modifying  or  maintaining 
tolerances  for  imported  food  following 
cancellation  of  U.S  uses.  Registered 
pesticide  uses  may  be  canceled  for  a 
variety  of  reasons  including  internal 
business  reasons,  dietary  risk  concerns, 
or  non-dietary  risk  concerns.  In  many 
cases,  a  tolerance  is  no  longer  needed 
after  a  registered  use  in  this  country  is 
canceled,  and  EPA  routinely  proposes  to 
revoke  such  tolerances.  However,  use  in 
other  countries  may  continue  and, 
unless  a  use  was  canceled  due  to  dietary' 
nsk  concerns,  EPA  will  consider 
requests  (normally  by  petition)  to 
modify  or  maintain  a  tolerance  as  an 
"import  tolerance."  EPA  plans  to  use  a 
variety  of  means  to  provide  an 
opportunity  for  interested  parties  to 
support  the  modification  or 
maintenance  of  a  tolerance  in  these 
circumstances.  In  cases  where  a 
cancellation  of  a  pesticide  is  for  dietary 
risk  reasons.  FFDCA  section  408(1) 
requires  revocation  of  the  tolerances 
within  180  days  of  the  cancellation. 

When  a  pesticide  is  canceled  based  on 
non-dietary  risk  concerns,  such  as 
adverse  effects  on  non-target  species, 
the  corresponding  tolerance  may  be 
maintained  provided  that  there  is  a  need 
for  the  tolerance  because  the  pesticide  is 
used  outside  of  the  U.S.  on  commodities 
intended  for  the  US.  market  and  a 
proponent  of  the  tolerance  supplies 
sufficient  data  or  information  to 
demonstrate  that  a  tolerance  meets  the 
food  safety  requirements  of  FFDCA. 
EPA's  tolerance  setting  authority  is 
based  on  food  safety  considerations.  The 
Agency  has  no  authority  to  regulate 
pesticide  use  in  other  countries.  At  the 
same  lime,  however,  EPA  promotes 
public:  health  and  environmental 
protection  worldwide  by  providing 
information  designed  to  encourage  safer, 
well-informed  pest  control  decisions  on 
an  international  level,  consistent  with 
the  Agency's  mandates  under  FIFRA 
This  includes  Agency  actions  based  on 
non-dietar\'  as  well  as  dietary  risks. 
Whenever  EPA  takes  significant 
cancellation  actions  based  on  non- 
dietary'  risks.  EPA  will  notify  other 
countries  and  share  information  with 
other  regulatory-  authorities  for  their  use 
in  deciding  whether  conditions  in  their 
countries  warrant  continued  use  of  the 
pesticide.  Where  appropriate.  EPA  will 
also  propose  to  include  pesticides 
canceled,  whether  or  not  for  non-dietary 
concerns  in  the  international  system  of 
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information  exchange  known  as  the 
"prior  informed  consent"  system. 

When  a  registrant  requests  that  a 
registered  use  be  deleted  voluntarily, 
the  Agency  will  propose  to  cancel  that 
use  in  a  Federal  Register  Notice  in 
accordance  with  section  6(f)  of  FIFRA. 
Following  the  cancellation  of  a  use,  EPA 
will  typically  propose  to  revoke  the 
tolerance.  To  provide  interested  parties 
an  early  notification  of  the  potential 
revocation  of  the  tolerance,  the  section 
6(f)  Notice  will  inform  the  public  that 
once  the  use  is  canceled,  the  Agency 
may  propose  to  revoke  the  tolerance 
unless  there  is  a  request  to  modify  or 
maintain  it  as  an  import  tolerance.  In 
addition,  the  interested  party  must 
commit  to  supply  the  information 
necessary  for  the  Agency  to  make  a 
safety  finding.  The  Notice  will  state  the 
Agency's  willingness  to  consider 
requests  to  modify  or  maintain  a 
tolerance  following  the  cancellation  of 
the  accompanying  registration  and 
indicate  the  process  for  doing  so. 
Interested  parties  may  notify  EPA  of 
their  interest  in  supporting  maintenance 
or  modification  of  a  tolerance  to  cover 
residues  in  or  on  imported  food  in 
comments  on  the  Notice.  EPA  will  also 
provide  the  public  with  information  on 
the  EPA  web  site  (wwrw.epa.gov/ 
pesticides)  about  the  potential  loss  of 
the  related  tolerance  and  about  how  to 
maintain  a  tolerance  as  an  import 
tolerance  if  the  corresponding  use  is 
canceled.  These  notices  will  also  be 
provided  to  other  countries  through  the 
WTO  notification  process. 

If  EPA  receives  a  request  to  modify  or 
maintain  a  tolerance  in  response  to  a 
section  6(f)  Notice,  the  interested  party 
may  identify  or  provide  (consistent  with 
relevant  provisions  of  FIFRA)  existing 
domestic  or  foreign  data  and  the  Agency 
will  determine  if  the  data  are  sufficient. 
EPA  will  consider  the  kind  of 
information  specified  in  Unit  IV. D.  to 
determine  if  additional  data  and/or 
information  are  needed  (and  data 
requirements  must  be  satisfied)  to 
support  continuation  of  the  tolerance.  If 
so.  the  Agency  may  issue  a  Notice  under 
section  408(f)  of  FFDCA  informing  the 
public  of  the  data  requirements  and 
stating  the  time  period  for  submitting 
the  required  data.  Persons  supporting 
the  maintenance  or  modification  of 
tolerances  to  cover  residues  in  or  on 
imported  food  have  the  burden  of 
demonstrating  the  relevance  of  any 
existing  domestic  data  to  foreign 
growing  conditions. 

If  EPA  does  not  receive  any  indication 
of  support  for  an  import  tolerance 
following  the  cancellation  of  the 
registered  food  use.  the  Agency  will 
publish  a  Federal  Register  Notice  that 


proposes  to  revoke  the  tolerance.  The 
Notice  will  again  give  interested  parties 
the  opportunity  to  come  forward  to 
support  the  maintenance  of  the 
tolerance.  To  avoid  the  issuance  of  the 
final  tolerance  revocation,  interested 
parties  must  demonstrate  a  need  to 
retain  the  tolerance  and  commit  to 
support  the  tolerance.  Retaining  the 
tolerance  may  likely  require  submission 
of  data  so  that  EPA  can  make  safety 
findings  under  FFDCA.  EPA's  data 
requirements  for  import  tolerances  are 
further  described  in  Unit  V. 
2.  Further  guidance  under 
development  regarding  U.S.  registration 
with  an  import  component.  The  Agency 
expects  to  require  information  on 
residues  in  or  on  imported  food  in  a 
limited  number  of  circumstances  when 
registering  new  U.S.  uses  and  when 
reassessing  tolerances  as  required  by 
FQPA.  In  the  past,  EPA  has  not 
expressly  considered  the  unique 
contribution  of  residues  in  or  on 
imported  food  when  establishing  (or 
reassessing)  tolerances  with 
accompanying  U.S.  registrations. 
Currently.  EPA  assumes  that  the 
residues  in  imported  commodities  will 
be  the  same  as  in  domestically- 
produced  commodities.  Additional 
information  will  be  required  when 
EPA's  assumption  that  residues  in  or  on 
imported  foods  will  be  the  same  as 
residues  in  or  on  domestic  foods  is  not 
expected  to  be  correct  and/or  additional 
data  to  better  reflect  residues  in  or  on 
imports  are  necessary  to  support  the 
safety  finding.  Because,  in  this  instance. 
EPA's  assumption  may  under-  or 
overestimate  risks  from  imported  food, 
and  existing  monitoring  programs  may 
not  provide  sufficient  information  in  all 
cases  to  support  the  assumption  and 
safety  finding,  the  Agency  is  developing 
criteria  to  help  determine  the 
circumstances  in  which  residue  data 
based  on  pesticide  use  on  crops 
destined  for  import  into  the  U.S.  should 
be  required.  When  imported  foods  may 
contribute  significantly  to  dietary 
exposure  to  the  pesticides,  those 
interested  in  establishing  or  supporting 
continuation  of  a  tolerance  with  a  U.S. 
registered  food  use  must  provide  basic 
screening  information  about  potential 
residues  in  imported  foods,  as  discussed 
below,  so  that  the  Agency  can  determine 
if  additional  data  are  needed. 

It  is  important  to  emphasize  that  the 
Agency  expects  that  additional  data  will 
be  needed  in  very  limited  cases  where 
a  high  percentage  of  the  commodity  is 
imported  potentially  resulting  in 
substantial  dietary  exposure.  EPA  is 
seeking  comment  on  the  adequacy  and 
appropriateness  of  requiring  this 
information,  as  well  as  on  the  specific 


questions  posed  on  this  issue  later  in 
this  document.  While  seeking  comment 
on  this  document  and  developing  more 
formal  guidance,  the  Agency  reser\'es 
the  right  to  require  data  based  on 
pesticide  use  in  other  countries  on  a 
case-by-case  basis,  e.g.,  when  a  high 
percentage  of  the  commodity  is 
imported,  and,  thus,  such  information  is 
clearly  necessary  to  make  the  required 
safety  findings  under  FFDCA. 

D.  Screening  Information 

The  following  types  of  screening 
information  will  be  considered  in 
establishing  or  reassessing  a  tolerance  or 
tolerance  exemption  to  help  the  Agency 
decide  if  additional  information  or  data 
are  needed  on  imported  foods, 
regardless  of  whether  the  data  are 
supporting  import  tolerance  or  a 
domestic  registration  with  a  significant 
import  component: 

•  What  international  tolerances  or 
MRLs  exist? 

•  Which  countries  export  the 
commodity  to  the  U.S.? 

•  Major  seasonal  variations  in 
imports  of  the  commodity. 

•  Percent  of  U.S.  consumption  which 
is  imported. 

•  Percent  of  crop  treated  in  the 
exporting  countries. 

•  Significance  of  the  food  in  the  U.S. 
diet  (see  Table  10  in  Unit  VII.). 

•  Effect  of  processing  on  the  residues. 

•  Available  information  on  levels  of 
residues  found  in  samples  of  imported 
food  (based  on  FDA.  USDA.  or  other 
monitoring  data). 

•  Other  information  that  would  help 
the  Agency  determine  if  residues  in  or 
on  imported  food  are  likely  to 
contribute  significantly  to  dietary' 
exposure  or  risk  in  the  U.S.  or  to  differ 
significantly  from  residues  in  or  on 
domestically-produced  foods. 

Following  are  two  examples  of  how 
the  Agency  may  use  the  above 
information  in  determining  the  need  for 
further  data: 

Example  1.  A  petitioner  seeks  a  U.S. 
registration  and  tolerance  for  a  new- 
pesticide  use  on  cranberries.  Less  than 
1%  of  cranberries  consumed  in  the  U.S. 
are  imported.  Almost  all  imports  are 
from  Canada,  where  growing  conditions 
(e.g.,  use  patterns,  weather  conditions, 
soil  type)  are  similar  to  those  in  the  U.S. 
Cranberries  account  for  an  extremely 
low  percentage  of  the  U.S.  diet.  In  this 
case,  EPA  would  probably  not  require 
submission  of  foreign  residue  data 
because  dietary  exposure  to  residues  in 
imported  cranberries  is  very  low  and 
EPA  determines  that  U.S.  field  trials 
would  be  representative  of  growing 
conditions  in  Canada. 


Example  2.  A  petitioner  seeks  to 
maintain  a  tolerance  for  residues  of  a 
pesticide  in  bananas  following  the 
CcUicellation  of  the  banana  use  in  the 
U.S.  The  vast  majority  of  bananas 
consumed  in  the  U.S.  are  imported. 
Bananas  are  imported  from  Central  and 
South  America,  and  cultural  practices 
for  bananas  grown  in  the  U.S.  differ 
from  those  in  Latin  America.  Existing 
residue  data  consist  of  five  U.S.  field 
trials  in  Hawaii  and  Puerto  Rico. 
Bananas  represent  a  relatively  high 
percentage  of  the  U.S.  diet,  especially 
for  children.  To  assess  the  safety  of  the 
tolerance,  EPA  would  likely  require 
submission  of  additional  residue  data 
based  on  the  pesticide's  use  in  major 
banana  exporting  countries  for  the 
following  reasons:  Most  of  what  is 
consumed  in  the  U.S.  is  imported  and 
EPA  has  no  data  on  such  foreign  uses; 
cultiu^al  practices  in  other  countries 
appear  to  differ  from  those  in  the  U.S.; 
and  bananas  represent  a  relatively  high 
percentage  of  the  diet  of  a  potentially 
sensitive  subpopulation  (children).  The 
tolerance  petitioner  would  not 
necessarily  have  to  conduct  new  trials: 
however,  since  there  may  be  existing, 
reliable  residue  data  that  supported  a 
Codex  submission  or  an  MRL  approved 
by  another  regulatory'  body. 

These  examples  are  only  for 
illustrative  purposes  to  suggest  how  the 
Agencv  might  use  the  screening 
information  in  deciding  whether  to 
require  additional  residue  data.  Other 
factors  that  would  likely  affect  the 
Agency's  decision  include  the  toxicity 
of  the  chemical,  available  information 
on  conditions  of  pesticide  use  in 
exporting  countries,  and  available 
monitoring  data. 

E.  Data  Requirements 

Import  tolerances  generally  require 
the  same  types  of  data  as  are  needed  for 
tolerances  with  U.S.  registrations, 
including  toxicology  data,  residue 
chemistry  data,  and  data  representative 
of  actual  growing  conditions.  EPA  needs 
these  data  to  assess  the  potential  dietary 
risk  and  to  make  the  required  safety 
finding.  EPA  does  not  require  worker 
exposure  and  environmental  fate  and 
effects  data  to  establish  import 
tolerances  since  these  data  are  not 
needed  to  assess  dietary'  risk,  although 
they  would  be  required  if  the  pesticide 
were  to  be  registered  for  use  in  the  U.S. 
The  data  requirements  described  in  Unit 
V.  interpret  40  CFR  part  158  for 
purposes  of  characterizing  residues  in  or 
on  imports,  and  are  intended  to  apply 
to  all  new  tolerance  petitions  where 
there  is  no  U.S.  registration  and  to 
requests  to  modify  or  maintain  a 
tolerance  for  imports  where  the 


35074 


Federal  Register/ Vol.  65,  No.   106 /Thursday.  lune  1,  2000 /Notices 


Federal  Register /Vol.  65.  No.  106 /Thursday.  June  1,  2000 /Notices 


35075 


corrRsponding  IIS  u.sr  ha.s  been 
canceled. 

The  data  requirements  described  in 
this  Notice  are  the  existing  EPA  field 
trial  guidance  for  U.S.  registrations 
adapted  to  growing  conditions  in  other 
countries  In  the  past.  EPA  did  not  have 
written  guidance  for  the  number  and 
location  of  field  trials  to  support 
tolerances  for  residues  in  or  on  food 
imported  from  other  countries.  Rather, 
the  Agency  provided  case-by-c:ase 
advice  on  adapting  the  data 
requirements  to  import  situations.  Unit 
V.  provides  written  guidance  on  how  to 
determine  the  number  and  location  of 
field  trials  for  new  tolerancies  on 
imported  commodities. 

F  Consistency  with  International 
Ohllfiations 

1.  Codex.  The  Codex  Alimentarius 
Commission  of  the  Joint  Food  and 
Agriculture  Organization/World  Health 
()iTi;anization  (FA(VWHO)  Food 
Standards  Program  establishes 
international  food  standards,  including 
maximum  pesticide  residue  limits,  to 
protec;f  public  health  and  promote 
international  trade.  It  is  EPAs  polif:y  to 
harmonize  its  tolerances  with  the  levels 
established  by  Codex  provided  that  the 
Agency  has  sufficient  information  to 
make  a  determination  that  the  Codex 
Maximum  Residue  Limits  (MRLs)  will 
be  protective  of  the  health  of  the  U.S. 
public:  and  meet  FFDCA  standards 
FQPA  requires  EPA  to  publish  a  notice 
for  public  comment  whenever  the 
Agency  establishes  a  tolerance  that 
differs  from  an  established  Codex  MRL 
EPA  may  set  a  tolerance  that  differs 
from  the  Codex  MRL  if  EPA  explains  the 
reason  for  the  difference.  For  example. 
EPA  may  determine  that  the  Codex  MRL 
does  not  meet  P'FUCA  standards  or  is 
inadequate  in  light  of  pesticide  use 
practices  in  the  [IS. 

2   International  trade  iiffrt'enients.  The 
US  is  a  party  to  both  the  North 
American  Free  Trade  Agreement 
(NAFTA)  and  the  World  Trad.- 
Organization  (WTO)  Agreements  Both 
agreements  contain  provisions 
appliiable  to  Sanitary  and  Phvtosanitarv 
(SPS)  Measures  that  include  f()o<l  safctv 
measures  such  as  tolerances   I  'nder 
these  agreemttnts.  individual  countries 
have  the  right  to  establish  levels  t)f 
pr()te<:ti()n  for  human,  animal,  or  plant 
life  or  health  that  they  deem  appropriate 
and  to  implement  measures  that  will 
achieve  thes«!  levels  of  protection 
Measures  are  to  be  based  on  available 
international  standards,  inc  hiding 
Codex  MRLs.  but  may  btt  more  stringent 
than  international  standards  if  there  is 
a  scientific  justification  or  to  achieve  a 
greater  level  of  protection.  Measures  are 


to  be  based  on  scientific  principles,  not 
be  maintained  without  sufficient 
scientific  evidence,  and  be  based  on  an 
assessment,  as  appropriate  to  the 
circumstances,  of  the  risks;  may  not 
arbitrarily  or  unju.stifiably  discriminate 
lietween  domestic  and  imported  goods 
or  goods  from  different  importers;  and 
are  to  be  established  through  an  open, 
transparent  process.  The  NAFTA  further 
states  explicitly  that  efforts  toward 
greater  harmonization  and  equivalence 
in  regulatory'  standards  are  to  be 
undertaken  "without  reducing  the  level 
of  protection  of  human,  animal,  or  plant 
life  or  health." 

As  stated  in  this  Notice,  EPAs  policy 
IS  to  harmonize  its  tolerances  with 
Codex  MRLs  to  the  extent  possible, 
provided  that  the  MRLs  achieve  the 
level  of  protection  required  under 
FFEK^A.  Publication  of  this  Notice  will 
enhance  the  transparency  of  EPAs 
requirements  governing  pesticide 
residues  in  imported  foods  by  providing 
better  guidance  on  the  type  of  data 
needed  to  support  a  tolerance.  The 
tolerance  policies  outlined  in  this 
Notice  are  nondiscriminatory  and 
designed  to  ensure  that  both 
domestically-produced  and  imported 
foods  meet  the  food  safety  standards 
(level  of  profetrtion)  established  by  the 
FFIX>A.  The  same  food  safety  standards 
apply  to  domestically-produced  and 
imported  foods. 

3.  NAFTA  activities.  As  part  of 
NAFTA,  a  North  American  Pesticide 
Initiative  was  created  to  improve 
cooperation  and  sharing  of  data  reviews 
for  pesticides  among  the  three  countries. 
The  US.  is  participating  with  its 
NAFTA  partners  (Canada  and  Mexico) 
in  harmonizing  data  requirements  and 
policies  to  the  extent  possible  Canada 
and  the  US  have  made  substantial 
progress  in  hcirmonizing  their  data 
requirements  and  have  established  zone 
maps  to  permit  pesticide  residue  data 
from  one  country'  to  be  used  bv  the  other 
for  estimating  MRLs  and  tolerances.  A 
similar  effort  is  underway  to  develop 
zone  maps  that  will  permit  the  use  of 
data  from  similar  growing  regions  in 
Mexico  and  the  L;  S  In  addition,  this 
I '  S  import  tolerance  guidance  is 
intended  to  form  the  basis  for  a  NAFTA 
guidance  on  import  tolerances  EPA  has 
been  working  with  its  NAFTA  partners 
in  developing  this  guidance. 

C  Request  for  Comments 

The  Agency  is  interested  in  comments 
on  this  Notice  and.  in  particular,  on  its 
proposed  guidance  for  requiring  data 
and  information  on  potential  residues  in 
or  on  imported  foods  when  there  is  a 
corresponding  U.S.  registration.  EPA  is 


specifically  soliciting  comments  on  the 
following  questions: 

1   Under  what  circumstances  should 
EPA  require  data  reflecting  growing 
conditions  in  other  countries  when  a 
pesticide  also  has  U.S.  registration  for 
the  same  food  use? 

2.  Do  the  data  requirements  outlined 
in  this  Notice  provide  a  sufficient  basis 
for  making  the  food  safety 
determination  required  by  the  FFDCA? 

3.  If  a  commenfer  believes  that  data 
reflecting  growing  conditions  in  other 
countries  should  not  be  required  when 

a  pesticide  is  registered  for  the  same  use 
in  the  U.S.,  how  should  the  Agency 
account  for  potential  exposure  to 
residues  in  or  on  imported  foods  in 
conducting  its  dietary  risk  assessments? 

4.  Should  EPA  be  concerned  with 
potential  shifts  in  the  sources  of 
imported  foods  and  changes  in  pesticide 
use  practices  in  exporting  countries  over 
time?  If  so.  how  frequently  should  data 
needs  be  reassessed?  (After  an  initial 
tolerance  is  granted,  the  crop  in 
question  could  be  grown  in  other 
countries  that  have  different  application 
methods  and  climate,  possibly  resulting 
in  different  residues  in  or  on  imported 
food.) 

5  Pesticides  with  U.S.  registrations 
require  periodic  review  under  U.S.  laws 
to  ensure  that  the  data  supporting  the 
registration  (and  associated  tolerances) 
continue  to  meet  up-to-date  scientific 
standards.  How  should  EPA  ensure  that 
import  tolerances,  which  have  no 
corresponding  U.S.  registrations,  are 
similarly  reviewed  and  updated?  (The 
Agency  notes  that  FFDCA  requires  a 
review  of  tolerances  after  five  years 
whenever  anticipated  residue  data  are 
used  in  risk  assessment.) 

6  What  criteria  should  be  used  in 
deciding  if  further  data  are  needed  to 
better  capture  the  imported  food 
contribution  to  dietary  risk  when  there 
is  a  tolerance  with  a  corresponding 
domestic  registration? 

V.  Import  Tolerance  Data  Requirements 

The  data  requirements  in  this  Unit 
apply  to  the  following  two  scenarios 
discussed  in  Unit  IV: 

1.  Establishing  new  tolerances  with 
no  accompanying  U.S.  registration. 

2.  Modifying  or  maintaining 
tolerances  for  imported  food  following 
cancellation  of  U.S.  uses. 

This  part  clarifies  how  existing  U.S. 
food  use  pesticide  data  requirements  for 
product  chemistry',  residue  chemistry, 
and  toxicology  studies  apply  to 
petitions  for  tolerances  to  cover  residues 
in  or  on  imported  commodities 
(scenario  1).  These  data  requirements 
also  serve  as  target  data  requirements  for 
scenario  2, 


There  aie  no  additional  types  of 
studies  needed  for  import  tolerances, 
compared  to  tolerances  that  do  have 
corresponding  domestic  registrations.  In 
general,  fewer  studies  are  required  than 
for  tolerances  associated  with  U.S. 
registrations  because  only  those  studies 
specifically  associated  with  a  tolerance 
petition  are  required.  The  guideline 
requirement  that  requires  the  most 
clarification  for  import  tolerances  is 
OPPTS  Guideline  860.1500,  Field 
Trials.  These  are  the  core  studies  from 
which  most  tolerance  values  are 
estimated. 

If  a  registrant  has  an  existing  tolerance 
and  registered  U.S.  use,  but  intends  to 
withdraw  the  registered  use  and 
maintain  the  tolerance  for  import 
purposes,  the  Agency  may  need 
additional  residue  data  to  better 
determine  the  dietary  exposure  of  U.S. 
consumers  to  the  pesticide.  In  such 
cases,  the  registrant  or  other  proponent 
of  the  tolerance  is  advised  to  consult 
with  the  Agency  to  determine  what 
studies  are  required  to  support  the 
tolerance. 

The  import  tolerance  petitioner  may 
not  need  to  conduct  new  studies  to 
fulfill  the  data  requirements.  Interested 
parties  may  support  a  new  import 
tolerance,  or  support  maintenance  or 
modification  of  an  existing  tolerance, 
with  studies  developed  for  a  registration 
in  another  country',  for  a  Codex  MRL, 
and/or  in  support  of  the  previous  U.S. 
registration  and  tolerance,  provided  that 
they  are  able  to  demonstrate  the 
applicability  of  the  studies  to  the 
requirements  in  this  Notice.  The 
petitioner  or  other  interested  parties 
may  consult  with  the  Agency  before 
submitting  the  existing  studies.  All 
studies  must  be  formatted  in  accordance 
with  PR  Notice  86-5,  and,  as  such, 
should  contain  a  statement  describing 
the  applicability  of  the  U.S.  (40  CFR 
part  160)  or  Organization  for  Economic 
Cooperation  and  Development  (OECD) 
requirements  for  Good  Laboratory- 
Practices.  The  Agency  strongly 
recommends  that  petitioners  attach  a 
copy  of  the  study  evaluation  by  the 
registering  country  or  by  Codex  to  the 
study  report  as  an  appendix. 

An  earlier  version  of  the  import 
tolerances  data  requirements  included 
in  this  unit  was  presented  to  the  FIFRA 
Science  Advisory  Panel  (SAP)  in  June 
1997.  The  SAP  was  supportive  of  the 
approach  for  determining  number  and 
location  of  field  trials  and  encouraged 
international  harmonization  to  the 
extent  possible.  In  addition  to  the  SAP, 
comments  have  been  received  from 
Canada's  Pest  Management  Regulatory 
Agency  (PMRA)  and  the  American  Crop 


Protection  Association  (ACPA)  and 
taken  into  consideration  in  this  Notice. 

A.  Description  of  Format  and  Data 
Requirements  for  an  Import  Tolerance 
Petition 

Tolerance  petition  requirements  are 
summarized  in  40  CFR  180.7(b).  Each 
petition  must  contain  seven  parts, 
labeled  A  through  G.  The  requirements 
for  each  section  are  listed  below  with  a 
description  of  the  specific  information 
needed  to  establish  an  import  tolerance. 
This  information  is  the  same  as  or 
similar  to  information  needed  to 
support  an  existing  tolerance  where  the 
corresponding  U.S.  use  has  been 
canceled. 

1.  Section  A — The  name,  chemical 
identity,  and  composition  of  the 
pesticide  chemical.  Petitioners  usually 
reference  product  chemistry  studies  that 
were  submitted  in  support  of  a  product 
registration  to  fulfill  these  requirements. 
Table  1  lists  guideline  numbers  for 
product  chemistry  studies  along  with 
the  information  needed  specifically  for 
import  tolerances.  The  petitioner  must 
disclose  the  inert  ingredients  in  the 
formulation.  Residue  and  safety  data  for 
List  1  inert  ingredients  may  be  required 
if  List  1  inerts  are  present  in  the 
formulation  so  that  a  dietary  risk 
assessment  for  the  inert  can  be  done  by 
the  Agency.  (A  reference  for  the  inert 
classification  system  may  be  found  at  54 
FR  48314,  November  22,1989) 

2.  Section  B — The  amount,  frequency, 
and  time  of  application  of  the  pesticide 
chemical.  For  all  countries  in  which  a 
pesticide  chemical  is  marketed  and  may 
result  in  residues  in  food  exported  to 
the  U.S.,  the  petitioner  must  submit  a 
description  of  the  use  of  the  pesticide 
chemical.  It  is  preferable  to  submit 
copies  of  labels  translated  to  English. 
The  information  must  include,  but  is 
not  limited  to,  the  maximum  single 
application  rate,  the  maximum  annual 
application  rate,  application  timing  (as 
it  relates  to  plant  growth  stage),  re- 
treatment  interval,  application  tank-mix 
preparation,  volume  of  spray  mix  per 
unit  area,  application  equipment,  and 
the  pre-harvest  interval  (PHI).  The 
application  rates  should  be  expressed  in 
units  of  pounds  active  ingredient  per 
acre  (or  kilograms  per  hectare).  If  the 
pesticide  chemical  is  applied  directly  to 
livestock,  then  the  use  information 
should  include  a  description  of  the 
application  method  (dip,  spray,  ear  tag, 
etc.),  amount  of  active  ingredient 
applied  per  unit  body  weight,  re- 
treatment  intervals,  maximum 
application  rate  per  year,  and  the  pre- 
slaughter  interval. 

3.  Section  C— Safety  data.  Toxicology 
data  required  to  support  an  import 


tolerance  are  largely  the  same  as  those 
required  to  support  a  domestic  tolerance 
with  the  notable  exceptions  of  most 
acute  toxicity  studies  and  studies 
reflecting  administration  via  the  dermal 
or  inhalation  routes.  In  the  case  of 
pesticides  having  at  least  one  tolerance 
associated  with  a  U.S.  registration,  this 
data  subset  would  already  have  been 
submitted  to  the  Agency.  Toxicology 
data  requirement  guidelines  are  given  in 
Table  2  in  Unit  VI. 

4.  Section  D — The  results  of  test  on 
the  amount  of  residue  remaining, 
including  a  description  of  the  analytical 
method  used.  Studies  conducted  under 
the  OPPTS  Guideline  860  series 
(formerly  171-4)  are  listed  in  this 
section.  These  include  metabolism 
studies,  anedytical  methods  used, 
information  relating  to  the  storage 
stability  of  the  parent  compound  and 
metabolites  of  concern  on  the 
appropriate  commodity,  and  magnitude 
of  residue  studies.  Specific 
requirements  are  further  described 
below  in  the  section  on  residue 
chemistry  studies. 

5.  Section  E— Practicable  methods  for 
removing  residue.  This  section  is 
primarily  of  concern  if  the  proposed 
tolerance  results  in  an  unacceptable 
risk,  when  assuming  that  residues  will 
be  ingested  at  the  proposed  tolerance 
level.  The  petitioner  may  conduct 
studies  describing  reduction  of  residues 
through  typical  practices,  including 
washing,  peeling,  cooking,  etc. 

6.  Section  F — Proposed  tolerance  for 
the  pesticide  chemical  if  tolerances  are 
proposed.  The  petitioner  must  propose 
a  tolerance  based  on  the  maximum 
residues  found  in  the  magnitude  of 
residue  studies.  The  Agency  may  choose 
to  adopt  the  Codex  MRL.  if  one  has  been 
established,  as  described  in  the 
following  section  on  residue  chemistr\- 
studies. 

7.  Section  G — Reasonable  grounds  m 
support  of  the  petition.  The  petitioner 
should  present  a  rationale  describing 
how  the  residue  data  support  the 
proposed  tolerance.  A  detailed 
discussion  of  the  information  that 
should  be  presented  may  be  found  in 
OPPTS  Guideline  860.1560. 

B.  Toxicology  Data  Requirements 

Table  2  in  Unit  VI.  lists  the  full 
complement  of  toxicology  data  required 
to  support  a  tolerance  as  listed  at  40 
CFR  part  158.  Whether  or  not  a  given 
study  is  required  to  support  an  import 
tolerance  is  noted  as  are  several 
explanatory  footnotes.  The  petitioner  is 
urged  to  refer  to  40  CFR  part  158  for  the 
test  substance(s)  and  conditions  under 
which  each  study  is  required.  Detailed 
guidance  on  the  conduct  of  the 
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individiMl  stiuiifs  mav  Im-  found  in  the 
refprfncf^s  cited  at  the  t-nd  of  this  Unit 
In  addition  to  the  rmpiired  stiidin.s.  tht- 
AgtMKv  wi^lconu's  tho  sufHnission  of 
studies  not  required  to  support  an 
import  tolerance  if  thev  have  been 
conducted  to  satisfy  the  registration/ 
toleranct»-setting  requirements  of  one  or 
more  countries  outside  of  the  IS  The 
Agency  also  reserves  the  right  to  require 
any  study,  including  special  studies,  if 
deemed  necessary  to  assess  the  human 
hazard,  dietary  risk,  mode  of  toxicity,  or 
other  aspect  nf  the  pesticide  in  (|ut)stion 

(-■  Ht^siHuf  Chfmistn'  Data 
Rcquirfiiwiits 

Tablfi  3  in  Unit  VI.  lists  the  Residue 
(ihemistry  studies  required  to  support 
tolerances  as  outlined  in  40  CP'R  pari 
1.58  The  data  required  to  support  an 
import  tolerance  are  essentially  the 
same  as  for  a  tolerance  asscunatwl  with 
a  U.S.  registration,  but  fewer  studies 
may  be  required  under  certain 
conditions.  More  detailed  guidance  for 
each  type  of  study  may  be  obtained  from 
the  li.st  of  references  at  the  end  of  this 
Unit.  Following  is  a  description  of  the 
differences  in  data  requirements 
(compared  to  recjuirements  for  a 
tolerance  associated  with  a  domestic 
u.se)  for  field  trials,  processing  studies, 
and  livestock  studies 

1.  Field  Trials  lOPPTS  Cuidfluw 
360  15001  Field  trials  are  conducrted  to 
determine  the  maximum  residue  that 
may  bf?  expected  in  or  on  a  raw 
agricultural  commodity  as  a  result  of  the 
legal  u.se  of  the  pesticide  The  trials 
must  rene<:t  label  dire<:tions  that  would 
be  expected  to  result  in  the  maximum 
residue  levels,  e.g.,  the  maximum  label 
rates,  maximum  number  of  applications, 
minimum  re-treatment  interval,  and 
minimum  F'HI 

The  Agenc;y  has  prepared  two  tables 
(Tables  4  and  5  in  Unit  VI.),  that  can  be 
used  to  determine  the  number  of  field 
trials  that  should  Im'  conducted  for  an 
import  tolf'ranc  e.  The  nuriilu-r  of  field 
trials  recommended  was  (ierived  from 
the  number  reijuired  for  a  tolerance 
a.ssociated  with  a  U.S.  registration,  .ind 
also  takes  into  consideration  the 
consumption  of  the  comnKxIity  as  a 
percentage  of  the  I '  S   diet  and  the 
relative  amount  imported  into  the  US 
(percent  imported  averaged  over  .5 
years)   Detailed  instructions  on 
determining  the  number  and  location  of 
field  trials  and  examples  are  provided  in 
Unit  VII   of  this  document.  Table  10  in 
Unit  VII.  provides  information  on 
relative  significance  of  each  food  in  the 
U.S.  diet 

The  US  and  (ianada  u.se  zone  maps 
to  determine  where  field  trials  should 
be  conducted  for  tolerance.s  associated 


with  a  domestic  registration.  These 
maps  divide  North  America  into  n^gions 
where  growing  conditions  are  similar. 
Field  trials  conducted  within  the  .same 
zone  are  considered  interchangeable  In 
the  absence  of  zone  maps  for  other 
countries  developed  using  similar 
principles,  the  Agency  requests  data  on 
a  (:oiintr\'-by-country  basis  Trials 
should  be  conducted  in  countries  in 
relative  proportion  to  the  amount  each 
( Duntry  exports  into  the  United  States. 
Only  those  countries  in  which  the 
pesticide  is  marketed  or  proposed  to  be 
marketed  need  to  be  represented.  Trials 
will  generally  need  to  be  conducted  in 
all  countries  that  export  at  least  5%  of 
the  total  amount  of  a  specific 
commodity  imported  into  the  U.S.  The 
petitioner  should  seek  Agency  approval 
if  substitution  of  data  from  one  country 
to  another  is  desired  All  major  growing 
areas  within  a  country  should  be 
represented,  as  is  required  for  US 
registrations  in  OPPTS  (Juideline 
H60  1500  At  lea.st  two  individually 
c;omposited  .samples  mu.st  be  taken  from 
each  test  plot  and  analyzed. 

All  major  formulation  classes  should 
be  represented.  Petitioners  are  referred 
to  the  section  on  formulations  in  the 
residue  chemistry  OPPTS  Test 
Cuiideline,  860  1.500(e)(2)(x).  A  full  set 
of  trials  mu.st  be  conducted  for  each 
major  class  For  later  season  uses,  it  will 
likely  be  necessary  to  conduct  trials  on 
the  different  formulations  within  a 
class.  If  a  petitioner  has  a  chemical  with 
a  2-day  PHI  that  is  formulated  as  an 
emulsifiable  concentrate  and  a  wettable 
powder,  a  full  set  of  trials  would  be 
required  for  both  formulations,  unless 
side-by-side  plots  at  a  few  sites  show 
comparable  residues  from  such 
products.  In  the  latter  case,  some 
reduction  of  the  total  number  of  trials 
may  be  warranted  Petitioners  are 
advised  to  consult  the  guidelines  or 
Agency  staff  if  a  reduced  number  of 
trials  is  intended. 

For  crops  requiring  H  or  more  trials, 
the  number  of  trials  may  be  reduced  up 
to  2.S"'<)  if  metabolism  studies  indicate 
that  residues  are  likely  to  be  below  the 
limit  of  quantitation   If  some  trials  show 
(luantifiable  residues,  then  the  full 
number  of  trials  must  be  conducted.  The 
limit  of  quantitation  should  be 
sufficiently  low  from  an  analytical 
chemistry  standpoint  and  for  risk 
assessment  purposes.  The  25% 
reduction  in  the  number  of  field  trials 
may  not  be  applied  to  representative 
(  ommodities  used  to  support  crop  group 
tolerances.  For  additional  information, 
the  petitioner  is  advised  to  consult 
OPPTS  Guideline  860.1500(e)(2)(viii). 

Data  generated  in  the  United  States  or 
c:ountries  other  than  where  the 


petitioner  has  existing  or  proposed  u.ses 
may  be  substituted  for  up  to  half  of  the 
required  number  of  foreign  trials,  but  a 
minimum  of  three  trials  must  be  from 
the  countries  in  which  the  pesticide  is 
marketed  The  petitioner  should 
demonstrate  that  crop  cultural  practices, 
climatological  conditions,  and  use 
patterns  are  substantially  similar 
between  the  suhjet^t  regions  and  regions 
represented  by  the  U.S.  (or  other)  data. 
The  burden  of  proof  is  on  the  petitioner. 

In  the  case  of  tolerances  to  cover 
treated  commodities  imported  from 
C;anada  or  Mexico  only,  it  may  be 
acceptable  for  more  than  50%  of  the 
trials  to  be  conducted  in  the  U.S.  As 
mentioned  above,  as  part  of  the 
harmonization  process  under  the 
NAFTA,  the  crop  field  trial  regions  in 
the  U.S.  guidelines  have  been  extended 
into  Canada,  and  efforts  are  underway  to 
do  the  same  into  Mexico.  This  would 
allow  trials  in  the  U.S.  to  support 
registration  and  tolerances  in  Canada 
and  Mexico  or  vice  versa.  As  a  result, 
among  these  three  countries,  for  certain 
crops  most  or  all  of  the  field  trials  could 
be  conducted  in  a  different  country  than 
the  one  in  which  the  pesticide  use  is 
registered.  For  example,  if  a  tolerance  is 
desired  to  cover  the  export  of 
cranberries  from  Canada  to  the  U.S., 
most  of  the  trials  could  be  conducted  in 
the  northern  regions  of  the  U.S.  even 
though  the  pesticide  is  to  be  registered 
in  Canada.  Similarly,  for  certain  crops 
being  imported  from  Mexico,  many  of 
the  trials  could  be  done  in  the 
southwestern  U.S.  In  the  future,  if  other 
countries  develop  zone  maps  employing 
similar  concepts,  and  the  regions  and 
cultural  practices  are  demonstrated  to 
be  substantially  similar  to  U.S.  regions, 
then  the  Agency  may  consider 
substitution  of  U.S.  data  for  those 
countries  as  well. 

Generally,  a  minimum  of  three  trials 
are  required  for  any  crop.  In  certain 
cases,  a  petitioner  may  conduct  fewer 
than  three  trials  if  there  is  a  low  dietary 
intake  of  commodity  and  if  the  amount 
imported  is  relatively  small.  In  such 
cases,  a  greater  number  of  samples 
would  be  required  from  the  test  plot. 
Petitioners  should  consult  OPPTS 
Guideline  860.1500  or  submit  a  protocol 
for  review  and  comment  by  the  Agency. 

Table  9  in  Unit  VH.  lists  the  number 
of  field  trials  and  locations  for 
commodities  for  which  import 
tolerances  are  most  frequently 
requested.  Petitioners  interested  in 
establishing  import  tolerances  for  a  crop 
group  are  advised  to  consult  with  the 
Agency  for  direction  on  number  and 
location  of  trials  for  each  representative 
commodity  within  the  crop  group. 


2.  Processing  Studies  (OPPTS 
Guideline  860.1520).  Processing  sttidies 
must  be  conducted  if  there  is  likely  to 
be  processing  of  the  commodity  once  it 
has  been  imported  into  the  U.S.  or  if  the 
processed  commodity  is  imported  into 
the  U.S.  Table  1  of  the  residue 
chemistry  testing  guidelines  (OPPTS 
Guideline  860.1000)  lists  the  processed 
commodities  for  which  data  are 
required.  The  petitioner  is  advised  to 
consult  the  Agency  if  the  petitioner 
believes  a  processing  study  is  not 
necessary  when  it  normally  would  be 
required.  In  a  processing  study,  the  raw 
agricultural  commodity  (RAG)  is 
processed  in  a  manner  simulating 
typical  commercial  practice.  The  RAG 
should  have  detectable  residues  so  a 
concentration  factor  may  be  calculated. 
Exaggerated  rates  and/ or  reduced  PHIs 
may  be  necessary  to  ensure  that  the  RAC 
to  be  processed  bears  quantifiable 
residues. 

3.  Nature  of  the  Residue — Animals 
(OPPTS  Guideline  860.1300).  If  the  raw 
agricultural  commodity  or  processed 
commodity  associated  with  the  crop  to 
be  treated  in  the  subject  petition  could 
be  used  as  an  animal  feed,  oral  livestock 
metabolism  and  magnitude  of  residue 
studies  are  required.  Dermal  metabolism 
studies  are  required  if  the  pesticide  is 
marketed  as  a  dermal  treatment  for 
livestock  in  coiuitries  that  export  a 
significant  quantity  of  animal  products 
to  the  U.S.  The  purpose  of  these  studies 
is  to  determine  the  identity  of  the 
biotransformation  products  of  the 
pesticide.  Ruminant  and  poultry  studies 
are  normally  required.  EPA  will  assume 
that  all  feed  items  included  in  Table  1 
of  OPPTS  Guideline  860.1000  are  feed 
items  for  import  tolerance  purposes. 
Any  claims  that  these  items  are  not 
significant  feed  items  in  the  coimtry{s) 
of  concern  will  be  considered  only  if 
they  are  convincingly  dociunented  by 
the  petitioner. 

Livestock  metabolism,  magnitude  of 
residue,  and/or  analytical  method 
studies  would  not  be  required  under  the 
following  conditions:  (i)  If  animal 


metabolism  studies  indicate  that  there  is 
no  reasonable  expectation  of  finite 
residues  in  the  animal  commodity:  (ii) 
if  it  is  unlikely  the  imported  plant 
commodity  or  its  processed  products 
would  be  significant  feed  items  (in  the 
U.S.  or  exporting  coimtry);  or  (iii)  there 
are  not  significant  exports  of  livestock- 
derived  food  products  or  commodities 
from  the  coimtries  of  interest  to  the  U.S. 
and  the  commodity  is  not  a  feed  item  in 
the  U.S. 

D.  JMPR/Codex  Considerations 

The  Agency  requires  the  submission 
of  complete  toxicology  studies  for 
import  tolerances  even  if  they  have 
previously  been  submitted  to  the  Joint 
Meeting  on  Pesticide  Residues  (JMPR). 
The  Agency  will  conduct  an 
independent  review  of  the  data. 
Simimaries  and/or  JMPR  reviews  are  not 
an  acceptable  substitute,  although  they 
may  be  submitted  as  supplemented 
materials.  However,  in  the  future, 
harmonization  of  GECD  test  guidelines 
and  data  evaluations  may  allow  the 
Agency  to  use  toxicology  data  reviews 
from  other  countries  for  hazard 
identification  and  risk  assessment. 

If  a  Codex  MRL  has  been  established, 
the  Agency  may  conduct  a  more  limited 
review  of  the  residue  chemistry  data 
under  certain  conditions.  A  detailed 
description  of  the  conditions  and  an 
overview  of  how  the  Agency  may 
consider  Codex  MRLs  as  they  relate  to 
the  data  requirements  may  be  found  in 
Unit  Vm.  EPA  is  more  likely  to  accept 
Codex  MRL  levels  as  tolerance  levels 
with  limited  review  if  U.S.  tolerances 
for  the  pesticide  are  already  established 
on  other  commodities.  Standard  data 
and  review  requirements  would  be 
applied  where  exposure  and/or  risk 
fi'om  the  pesticide  is  high. 

E.  Good  Laboratory  Practice 
Considerations 

As  described  in  40  CFR  160.1(a)  and 
160.3(4)  all  submissions  for  pesticide 
registrations  and  tolerance  petitions 
should  be  in  accordance  with  Good 


Laboratory  Practices  (GLP).  If  the  study 
deviates  from  GLPs,  a  statement  must  be 
included  in  the  study  stating  any 
deviations  and  the  effect  on  the  study. 
Any  deviations  should  be  duly  noted  in 
the  report. 

F.  Submittal  of  Samples 

Registrants  and  petitioners  are 
normedly  required  to  submit  samples  of 
the  pesticide  technical  grade  active 
ingredient  (TGAI)  under  OPPTS 
Guideline  830.1900  and  analytical 
standards  of  the  parent  compound  and 
regulated  metabolites  under  OPPTS 
Guideline  860.1650.  Unless  the  TGAI  is 
to  be  registered  in  the  U.S.,  petitioners 
for  an  import  tolerance  are  not  required 
to  submit  samples  of  the  product 
because  this  is  a  requirement  only  for 
the  registration  of  a  product.  However, 
the  petitioners  are  still  required  to 
submit  the  analytical  standard  under 
OPPTS  Guideline  860.1650  because  this 
is  a  requirement  for  a  pesticide 
tolerance  petition. 

G.  Conclusion 

Data  requirements  for  a  pesticide 
tolerance  in  the  absence  of  a  U.S. 
registration  (i.e.,  import  tolerance)  have 
been  outlined  in  this  part.  Before 
conducting  any  toxicology,  product 
chemistry,  or  residue  chemistry  studies, 
prospective  petitioners  are  strongly 
urged  to  consult  the  OPPTS  GuideUne 
series  870,  830,  and  860.  Petitioners 
should  submit  protocols  to  EPA  for 
review  and  comment  if  they  have  any 
questions  regarding  study  design  and 
conduct.  The  Agency  will  attempt  to 
harmonize  U.S.  tolerances  with 
international  standards  to  the  maximum 
extent  possible,  consistent  with  the  food 
safety  standards  of  the  FFDCA,  and  is 
continuing  to  work  towards  greater 
harmonization  in  international  fora. 

VI.  Tables 

The  following  tables  are  provided  as 
additional  information  and  are 
referenced  in  this  guidance  document. 


Table  1 .    Product  Chemistry  Data  Requirements  for  Import  Tolerances 

Guideline  No 

Study  Title 

Application  to  Import  Tolerances 

Test  Substance' 

>, 

830.1550 

Product  Identity 

No— Product  Specific  Requirement 

N/A 

830.1600 
830.1620 
830.1650 

Description  of  Manufacturing  Process 

Yes 

TGAI 

830.1670 

Discussion  on  Formation  of  Impurities 

Yes— Agency  is  especially  concemed  with 
impurities  of  toxicological  concem  (e.g. 
dioxins.  HCB,  nitrosamines) 

TGAI 

830  1700 

Preliminary  Analysis 

Yes 

1 — 

TGAI 
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Table  1.— 

Product  Chemistry  Data  Requirements  for  Import  Tolerances— Continued 

Guideline  No 

Study  Title 

Application  to  Import  Tolerances 

Test  Substance ' 

830  1  750 

Certified  Limits 

No — Product  Specific  Requirement 

N/A 

830  1800 

Enforcement  Analytical  Metficxls 

No — Product  Specific  Requirement 

N/A 

830  6302 

Color 

Y«s 

TGAI 

830  6303 

Pfiysical  State 

Yes 

TGAI 

830  6304 

Odor 

Ym 

TGAI 

830  7200 

Melting  Point 

Yes 

TGAI 

830  7220 

Boiling  Point 

Yes 

TGAI 

830  7300 

Density 

Yes 

TGAI 

830  7840 
830  7860 

Water  Solubility 

Yes 

TGAI  or  PAI 

830  7950 

Vapor  Pressure 

Yes 

TGAI  or  PAI 

830  7370 

Dissociation  Constant 

Yes 

J  TGAI  or  PAI 

830  7550 
830  7560 
830  7570 

OctanolyWaler  Partition  Coefficient 

Yes 

PAI 

830  7000 
830  6313 

pH 

Yes 

TGAI 

Stability 

Yes 

TGAI 

830  6314 

Oxidation,  Reduction 

No— Product  Specific  Requirement 

N/A 

830  6315 

Flammability 

No— Product  Specific  Requirement 

N/A 

830  6316 

Explodabilify 

No— Product  Specific  Requirement 

N/A 

830  6317 

Storage  Stability 

No— Product  Specific  Requirement 

N/A 

830  6319 

Miscibilify 

No — Product  Specific  Requirement 

N/A 

830  6320 

Corrosion  Characteristics 

No — Product  Specific  Requirement 

N/A 

830  6321 

Dielectnc  Breakdown  Vottage 

No — Product  Specific  Requirement 

N/A 

830  7100 

Viscosity 

No— Product  Specific  Requirement 

N/A 

830  7050 

UVA/isibte  Absorption 

No — Product  Specific  Requirement 

N/A 

'  TGAI  ^  technical  grade  active  ingredient.  PAI  -.  pure  active  ingredient 

Table  2.— Toxicology  Data  Requirements  for  Import  Tolerances 


'    Guideline  Reference  Num- 
ber 

Study  Titte 

y— . 

Applicable  to  Import  To(er-              c     .     .    .,      ^ 
ance                               Footnote  Number 

870  1100 

Acute  oral  toxicity— rat 

Yes 

♦ ■ 

870  1200 

i                           .    ._                ,    _, 

Acute  dermal  toxicity 

No 

1.2 

^  870  1300                                     Acute  inhalation  toxicity  -rat 

No 

1.2 

1  870  2400 

Acute  eye  imtatior>   -rat>bit 

No 

1,2 

870  2500 

Acute  dermal  irntation 

No 

1,  2 

870  2600                                     Skin  sensitization 

No 

1,  2 

870  3100                                      90  Day  Oral  Toxicity  -rodent 

Yes 

870  3150                                      90-Day  Oral  Toxicity— non-rodent 

Yes 

870  3200 

21  Day  dermal  toxcity 



No 

2 
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Table  2.— Toxicology  Data  Requirements  for  Import  Tolerances— Continued 


Guideline  Reference  Num- 
ber 


Study  Title 


/Applicable  to  Import  Toler- 
ance 


Footnote  Number 


870  3250 


90-Day  dermal  toxicity 


No 


8703465 


870  3700 


870  3800 


8704100 


90-Day  inhalation — rat 


No 


Developmental  toxicity  study 


Yes 


Multi-Generation  Reproduction 


Yes 


Chronic  Toxicity 


Yes 


8704200 


-4- 


Carcinogenicity  study 


Yes 


870  4300 


Combined  chronic  toxicity/carcinogenicity 


Yes 


870.5100  to  870.5915 


Mutagenicity 


Yes 


870.6200 


Neurotoxicity  screening  battery 


Yes 


8707200 


Companion  animal  safety 


No 


870  7485 


Metabolism  and  pharmacokinetics 


Yes 


8707600 


Dermal  penetration 


No 


'  Study  used  largely  to  determine  appropriate  hazard  statements  required  on  US  pesticide  product  labels 

2  Study  reflects  a  route  of  exposure  (demial  or  inhalation)  not  expected  to  be  applicable  to  dietary  exposure,  the  only  exposure  route  assumed 
to  be  relevant  to  US  citizens  via  imported  foods/feeds.  ^        ^  .    .„>  ..  ,  „  u       .^     ,,^ 

3  An  initial  battery  of  the  following  three  tests  must  be  conducted:  (1)  Ames  assay  (S.  typhimunum).  (2)  Mammalian  cells  m  culture  tonward 
gene  mutation  assay,  and  (3)  in  vivo  cytogenetics  assay  Details  of  the  screening  protocol  may  be  found  in  Addendum  4  to  the  Senes  84  guide- 
lines Document  PB91 -158394,  available  from  the  National  Technical  Infomiation  Service 

"  Study  is  applicable  only  to  direct  application  to  domestic  animals  as  opposed  to  dietary  exposure  via  treated  feed 

Table  3.— Residue  Chemistry  Data  Requirements  for  Import  Tolerances 


Guideline  No 


Study  Title 


Required  for  Import  Tolerance ' 


8601300 


Nature  of  the  Residue — Plants 


8601300 


Nature  of  the  Residue — Animals 


CR2 


8601340 


Residue  Analytical  Methods— Plants  and  Animals 


-r 


8601360 


860.1380 


Multiresidue  Methods 


!  Storage  Stability 


8601480 


Magnitude  of  Residue — Meat,  Milk,  Poultry,  and  Eggs 


CR: 


8601500 


Crop  Field  Trials 


860  1520 


Processing  Studies 


CR' 


8601850 


Confined  Rotational  Crop 


NR 


8601900 


Field  Rotational  Crop 


NR 


1  R  =  Required:  CR  =  Conditionally  Required:  NR  =  Not  Required.  ^    , ,  o 

z  Required  if  subject  crop  is  an  animal  feed  item,  or  if  the  pestrcide  will  be  applied  directly  to  livestock  exported  to  the  US  ^  ^, 

3  May  not  be  required  if  crop  is  not  an  animal  feed  item,  or  if  livestock  metabolism  studies  indk:ate  no  potential  for  finite  residues  in  edible  com- 
modities. Refer  to  text  of  this  document  for  additional  infomiation.  .    u       -. .    .k.^  m  o   o„.«r 
*  May  not  be  required  if  crop  is  not  likely  to  be  processed  after  export  to  the  U.S.,  or  if  processed  commodrty  is  not  shipped  to  the  US  Refer 
to  text  of  this  document  for  additional  information 

Table  4.— Number  of  Field  Trials  Required  for  an  Import  Tolerance  (Less  than  75%  of  Crop  Available  for 

Consumption  Imported  into  U.S.)'' 


Required  No.  of  FieW  Trials  for  a  U.S.  Reg- 
istration 


20 


Percentage  of  Commodity  Imported  into  U.S.  (Weight  Basis) 


0-10% 


10-35% 


35-75°' 


16(15)2 


16 


12 


20 


16 
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Table  4. 


-Number  of  Field  Trials  Required  for  an  Import  Tolerance  (Less  than  75%  of  Crop  Available  for 

Consumption  Imported  into  U.S.)  '—Continued 


Required  No  o(  Field  Tnals  for  a  U  S  Reg 
islration 

Percentage  of  CooMrxxWy  Imported  into  US  (Weight  Basis) 

0-10%                                             10-35%                      1                      35-75% 

12 

3 

8 

12 

8|9)-' 



3 

5 

8 

5(6)2 

3' 

3 

5 

3 

23 

3' 

3 

The  number  of  tnals  detennined  using  this  table  may  be  reduced  by  25%  for  crops  needing  8  or  more  tnals  if  metabolism  studies  and  all  the 
tnals  show  residues  less  than  the  limit  of  quantitation  of  the  analytical  nr>ethod  Crops  being  used  as  representative  commodlt«s  to  obtain  croo 
group  tolerances  may  not  be  reduced  by  an  additional  25%  even  if  melaboJism  studies  and  all  the  tnals  show  residues  of  less  than  the  limit  of 

QU3nilidilon 

■-The  numbers  in  parentheses  refer  to  the  number  of  tnals  required  for  representative  crops  being  used  toward  a  crop  qroup  tolerance  As  de- 
scnbed  in  OPPTS  Gu.del.ne  860  1500,  the  number  of  field  tnals  required  for  representative  comn^ities  that  are  being  u^  to  supS  a  crap 
?'°^^  tolerance  is  25%  less  than  the  number  required  to  support  a  tolerance  of  a  single  commodity,  provided  greater  than  8  tnals  are  required 
lOf  in©  (0(6r3nc6 

,'^^^,',  c^^  '^^®^  !"3's  "lay  be  conducted  if  the  dietary  consumption  is  very  low  and  a  relatively  small  amount  of  the  comrrnxJIty  is  imported 
roncr^rVplrc"^'  '^,®^Q^"  c^'"^^^  """"^^  ^  collected  from  each  test  plot  if  less  than  three  tnals  are  conducted  Petitioners  should ^ther 
consult  OPPTS  Guideline  860  1500  or  contact  the  Agency  before  proceeding  if  they  believe  that  fewer  tnals  are  warranted 


Table  5.— Number  of  Field  Trials 
Required  for  an  Import  Toler- 
ance (Greater  than  75%  of 
Crop  Available  for  Consumption 
Imported  into  U.S.) ' 


Maximum  Percent  of 
US  Diet-' 

No  of  Tnals  Re-      ' 
quired               i 

0—0  05 

33 

0  05--O2 

8 

0  2—1  0 

12 

>10 

18 

'  The  number  of  tnals  determined  using  this 
table  may  be  reduced  by  25%  for  crops  need- 
ing 8  or  more  tnals  if  metabolism  studies  and 
all  the  trials  show  residues  less  than  the  limit 
of  quantitation  ot  the  analytical  method  and 
the  crops  are  not  being  used  as  representative 
commodities  to  obtain  crop  group  tolerances 

■  Highest  percentage  in  the  U  S  diet  tor  any 
of  the  following  subgroups  general  population, 
children  ages  1  to  6.  and  infants  Information 
on  percentages  in  the  diet  may  be  tound  m 
Table  10  of  this  document 

J  Fewer  than  three  tnals  may  be  conducted 
it  the  d.etary  consumption  .s  very  low  and  a 
relatively  small  amount  of  the  commodity  is 
imported  into  the  U  S  Four  independent  sam- 
ples must  be  collected  from  each  test  plot  if 
less  than  three  tnals  are  conducted  Peti 
tioners  should  either  consult  OPPTS  Guideline 
860  1 500  or  contact  the  Agency  before  pro- 
ceeding it  they  believe  that  fewer  tnals  are 
warranted 

VII.  Instructions  for  Determining 
Number  and  Location  of  Field  Trials 

Following  IS  .1  st('[)-l)v-st('p  ^uuit>  tii 
calculdting  the  riunimuni  niinibiT  of 
fiflii  trials  that  must  bf  condiicfHd  usiiij^ 
TatiJHs  4  .in.i  5  in  Unit  VI   dnd  Tahlt-  10 
in  this  unit 

1    AvtTiigf  the  am.nint  of  the  (:rn[) 
imjjortf'd  into  thi-  I'  S   for  the  last  .'i 
vt'ars  (on  a  wt-ighf  basis)  from  the 
countries  in  which  thf  pcstit  idc  is 


marketed  Averaging  over  the  previous  5 
years  allows  for  seasonal  variability 
Information  on  agricultural  imports  may 
be  obtained  from  the  U.S.  Dept.  of 
Agriculture,  the  U.S.  Dept.  of 
(Commerce,  and  various  private  sources. 
All  forms  of  the  commodity  that  are 
imported  (in  significant  amounts)  must 
be  taken  into  consideration  including 
(but  not  limited  to)  juice,  juice 
concentrate,  wine,  and  fresh  produce. 
The  source  of  the  import  information 
should  be  reported. 

2.  Using  the  value  determined  in  step 
1 .  calculate  the  percent  of  the  crop 
imported  into  the  U.S.  relative  to  the 
total  amount  available  for  consumption 
in  the  US.  If  less  than  75%  of  the 
commodity  available  for  consumption 
in  the  US  is  imported,  proceed  to  step 
3   If  greater  than  75%  of  the  commodity 
available  for  consumption  in  the  U.S.  is 
imported,  proceed  to  step  4 

3  Refer  to  Table  4  in  Unit  VI.  and 
Table  10  in  this  unit.  Determine  the 
number  of  field  trials  required  for  a  U.S. 
registration  for  the  commodity  of 
interest  from  Table  10.  Using  that  value 
and  the  percentage  imported  into  the 
US.  determine  the  minimum  number 
of  fiel(j  trials  required  for  an  import 
tolerance  using  Table  4.  Go  to  Step  5. 

4  Refer  to  Table  5  in  Unit  VI.  and 
Table  10  in  this  unit,  for  commodities 
for  which  the  US   imports  greater  than 
Z.")"'!)  available  for  U.S.  consumption. 
The  maximum  percentage  in  the  diet  for 
any  commodity  may  be  fi^iund  in  Table 
10  Determine  the  minimum  number  of 
field  trials  from  Table  5  in  Unit  VI. 
using  the  percentage  in  diet  value.  Go  to 
Step  5 

■i   Determine  the  c(mntrios  in  which 
the  field  trials  should  be  conducted.  All 
(.ountries  (in  which  the  pesticide  is 
marketed  or  intended  to  be  marketed) 


must  be  represented  if  the  amount  that 
they  export  to  the  U.S.  represents  5%  or 
more  of  U.S.  imports  of  the  subject  crop. 
A  greater  number  of  total  trials  and 
trials  per  country  than  that  determined 
in  steps  3  and  4  may  be  required  to 
ensure  that  all  relevant  countries  and 
the  major  growing  regions  within  the 
individual  countries  are  represented. 

Note  1:  The  number  determined  in 
steps  3  and  4  is  only  the  minimum 
number  required.  Additional  trials  may 
be  required  to  ensure  all  major 
formulation  classes  are  represented. 

Note  2:  If  the  petitioner  does  not 
market  or  does  not  intend  to  market  the 
subject  pesticide  in  one  of  the  top  two 
or  three  countries  that  export  the  subject 
crop  to  the  U.S.,  then  the  total  percent 
imported  should  not  include  the 
countries  in  which  the  pesticide  is  not 
marketed  or  intended  to  be  marketed. 

Examples  of  Calculating  Number  of 
Field  Trials 

Several  examples  are  provided  below 
illustrating  different  considerations 
when  calculating  the  numbers  of  field 
trials.  These  are  for  illustrative  purposes 
only.  Before  submitting  data  or 
conducting  field  trials,  petitioners 
should  consult  with  the  Agency. 

i.  The  ABC  Chemical  Company 
markets  a  granular  nematicide  for  use 
on  bananas.  This  pesticide  is  marketed 
in  major  banana  producing  countries. 
ABC  Chemical  Company  would  like  the 
U.S.  to  establish  a  tolerance  for  their 
chemical.  No  Codex  MRL  has  been  set. 

a  Approximately  99.8%  of  all 
bananas  available  in  the  U.S.  are 
imported.  The  highest  consumption 
level  for  any  population  sub-group  is 
0  96%  of  the  diet  for  infants.  Referring 
to  Table  5  in  Unit  VI..  a  minimum  of  12 
trials  would  be  required. 
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b.  Table  6  below  lists  the  countries  conducted  (and  24  treated  samples 

and  amounts  of  bananas  imported  into  analyzed)  distributed  among  exporting 

the  U.S.  To  ensure  that  all  countries  that  companies  as  listed  below.  Both  bagged 

account  for  greater  than  5%  of  the  and  unbagged  samples  need  to  be 

amount  imported  are  represented,  and  analyzed  for  bananas.  Petitioners  have 

that  the  countries  with  the  most  the  option  of  analyzing  one  bagged 

production  are  most  heavily  sample  and  one  unbagged  sample  from 

represented,  12  trials  will  have  to  be  each  site. 


Costa  Rica — 3  trials 
Ecuador — 3  trials 
Honduras — 2  trials 
Guatemala — 1  trial 
Colombia — 2  trials 
Mexico  1 — trial 


Table  6.— Bananas  Imported  to  the  United  States  (1991-1995  average) 


Trading  Country 


Import  Quantity  (thousand  lbs) 


Import  Quantity  (%) 


Ecuador 


2.076,329 


25.55 


Costa  Rica 


1,994,840 


24.55 


Cdomtjta 


1,312,890 


16.16 


HoTKluras 


1,032,646 


1271 


Guatemala 


866,371 


1066 


Mexico 


559,385 


688 


Panama 


191.409 


236 


Venezuela 


Other  Countnes 


11.416 


0.14 


81.366 


1  00 


Total 


8.126,652 


10001 


ii.  The  XYZ  Pesticide  company 
intends  to  register  a  new  insecticide  for 
oranges  in  most  countries,  but  is  not 
pursuing  a  U.S.  use. 

a.  Approximately  21%  of  all  oranges 
available  in  the  U.S.  (as  juice  or  fresh 
fruit)  over  the  last  5  years  were 
imported.  Referring  to  Table  10  in  this 
unit,  16  field  trials  are  required  for  a  U.S 
registration.  Using  Table  4,  oranges  fall 
in  the  range  of  10-35%  imported; 
therefore  a  minimum  of  12  trids  (24 
samples)  must  be  conducted. 


b.  The  countries  that  export  fresh  fruit 
and  juice  to  the  U.S.  are  listed  in  Table 
7  along  with  the  amount  imported. 
Considering  only  the  countries  in  which 
the  pesticide  is  marketed  and  represent 
greater  than  5%  of  the  U.S.  imports, 
nine  trials  should  be  done  in  Brazil,  and 
three  should  be  done  in  Mexico. 

iii.  The  registrant  also  intends  to 
register  another  insecticide  on  oranges 
in  Mexico  only,  but  does  not  intend  to 
market  it  elsewhere. 


(1)  Approximately  3%  of  all  oranges 
available  in  the  U.S.  (as  juice  or  fresh 
fruit)  over  the  last  5  years  were 
imported  from  Mexico.  Referring  to 
Table  10  below,  16  field  trials  are 
required  for  a  U.S  registration.  Using 
Table  4  in  Unit  VI,  oranges  fall  in  the 
range  of  0-10%  imported.  Therefore  a 
minimum  of  5  trials  (10  samples)  must 
be  conducted.  All  5  trials  would  be 
conducted  in  Mexico. 


Table  7.— Quantity  of  Oranges  and  Orange  Juice  Imported  into  U.S. 


1 r— , — , 

Trading  Country    '  °^^"9®  '^^'^'  ^'^^°^-      ^^'S^*  O^^nge  Juice   i    nfInnl?rrhoM«^H'     Total  Weight  Imported 
I  raaing  oouniry  sand  liters)  (Thousand  lb) '        |    Oranges  thousand  (Thousand  lb) 


Brazil 


Mexico 


Belize 


Percent  Imported 
Total 


1 .042,756 


2,294,063 


(see  footnote  2) 


140,403 


308,887 


29.938 


29,784 


2.294,061 


80  73 


338.825 


65,525 


65,525 


Costa  Rica 


Honduras 


Other  (<1  %  from 
each  country) 


12,891 


28,360 


28,360 


1.00 


12,440 


27,368 


27.368 


096 


-h 


Spain 


Morocco 


9,769 


(see  footnote  3) 


21,492 


7,050 


28,542 


1.00 


26.332 


26.325 


093 


12,841 


12.841 


0.45 


Australia 


9.691 


9.691 


034 
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Table  7.— Quantity  of  Oranges  and  Orange  Juice  Imported  into  U.S.— Continued 


r    ^       r       ,r.         Orange  Juice  (Thou-       Weighl  Oranoe  Juice       S'lsT-S^u^'Sd'      Total  Weight  Imporled         Percerjt  Imported 
Trading  Country                land  liters)                    (Thousandlb) '             Oranges  H^housand              (Thousand  lb)                          Total 

1                                       .                                       .              — i— 

Dominican  Repub- 

1       ic 

..» 

0 

6.873                                6,873                                   0  24 

f 
Israel 

— 

0 

3,312                                 3.312                                   0.12 

Total 

1,248,040 

2,745,689                               96.035                         2.841,723                               100  00 

'  Assuming  each  liter  ot  orange  )uice  weighs  2  2  lbs 

2  Fresh  market  oranges  imported  from  this  country  represent  less  than  1%  of  the  total  orange  imports  and  are  therefore  included  in  the  "other" 

CStftOOfV 

'Orange  )uice  imported  from  this  country  represents  less  than  1%  of  the  total  orange  juice  imports  and  is  therefore  included  in  the  "other" 
category 


iv.  MRE  P«.stit:ides  has  petitioned  the 
Agency  for  an  import  tolerance  on 
cherries  for  an  in.secticide  used  to  kill 
an  insect  found  onlv  in  warmer 
climates.  They  have  proposed 
conducting  only  three  trials  using  onlv 
the  WP  formulation,  but  an  emulsifiahle 
concentrate  is  registered  as  well 

a.  Approximatelv  2.:i"'<)  of  all  cherries 
avadable  for  U.S.  consumption  over  the 


last  .5  years  have  been  imported. 
However,  since  the  pesticide  will  not  be 
marketed  in  Canada,  the  percent 
imported  into  the  U.S.  drops  to  2%. 
Eight  trials  are  required  for  a  tolerance 
with  a  US   registration,  according  to 
Table  10  in  Unit  VII.  Referring  to  Table 
4  in  Unit  VI.,  a  minimum  of  3  trials  are 
required  for  an  import  tolerance 
However  since  both  formulations 


should  be  tested,  a  minimum  of  6  trials 
(12  treated  samples)  are  required,  3  with 
each  formulation. 

b.  Table  8  below  shows  the  amount 
imported  into  the  U.S.  Normally  trials 
would  be  required  for  both  Chile  and 
Canada,  but  the  pest  controlled  by  the 
product  is  only  found  in  warmer 
climates.  Therefore  all  six  trials  should 
be  conducted  in  Chile. 


Table  8.— Amount  of  Cherries  Imported  into  the  U.S. 

Trading  Country 

Average  Arnount  Fru.Vyr                          „      ,  , 

(short  tons)                                                 ^ 

Chile 

1,633                                               85  50 

Canada 

252 

13.19 

Swaziland 

12 

063 

Others  (<ro  each) 

13 

068 

Total 

1.910                                             10000 

Table  9.— Number  of  Field  Trials  Required  for  Commodities  for  Which  Import  Tolerances  are  Commonly 

Requested 


Commodity 

Number  of  Field  Tnals  Required              Countnes  in  Which  Tnals  Should  be  Conducted  ' 

Coffee 

8 

Brazil  (3).  Columbia  (3),  Mexico  (2) 

Grapes 

8 

Chile  (3),  Italy  (2),  France  (1),  Mexico  (1),  Argen- 
tina (1) 

Oranges 

12 

1 —        "   ■" 
Brazil  (9).  Mexico  (3) 

Bananas 

12 

Ecuador  (3),  Costa  Rica  (3),  Colombia  (2).  Hon- 
duras (2).  Guatemala  (1),  Mexico  (1) 

Apples 

12 

Argentina  (5),  Gemiany  (4).  Chile  (3) 

Stone  Fruit 
Peaches 
Cherries 
Plums 

3 
3 
5* 

Chile  (3) 

Chile  (2).  Canada  (1) 

Chile  (5)2 

Tomatoes 

12 

Mexico  (10).  Italy  (1),  Chile  (1) 

Mangoes 

3 

Mexico 

Kiwi 

3                                                                Chile  (2),  New  Zealand  (1) 

'  The  number  in  the  parentheses  indicates  the  number  of  tnals  that  should  be  conducted  in  the  country  specified 
'  The  number  of  field  tnals  for  plums  may  be  reduced  to  3  if  a  tolerance  for  the  stone  fruits  crop  group  is  proposed. 
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Table  10.— Percent  in  Diet  Values  and  Number  of  Field  Trials  Required  for  a  Tolerance  Associated  with  a 

U.S.  Registration  for  Most  Commodities 


%  Contribution  to  Total  Exposure 


Raw  Agricultural  Commodity 


1989-91  U.S.  Population 


- 


Acerola 


Almonds 


Apples 


Apncot 


Artichokes — Jerusalem 


Artichokes — globe 


Asparagus 


Atemoya 


Avocados 


Banana 


Barley 


Beans — Dry  ^ 


Beans — Succulent  ^ 


Beans— Lima—  Dry  Succulent  ^ 


Beets — Garden — Total 


Bitter  Melon 


Blackbemes — Total 


Bluet}emes 


Boysenbemes 


Broccoli,  Chinese  (Gai  Lon) 


Broccoli 


Brussels  Sprouts 


Buckwtieat 


Cabbage — green  and  red 


Cat>bage — C  hiriese/celery/bok 
choy 


Calabaza 


Canola  Oil,  Rape  Seed  Oil 


Carambola  (Starfruit) 


Carob 


Carrots 


Casabas 


Cassava  (Yuca  Blanca) 


CaulifkTwer 


Celery 


1989-91  Children 
(ages  1-6) 


1989-91  Infants 


0000000 


0.007583 


1 .808737 


0.027213  i 


0.000000 


-^ 


0.005846 


0.023181 


-t- 


ooooooo 


0.017335 


0.577720 


-+- 


0.178596 


0  180813 


-4- 


0.320303 


T- 


0.036485 


0  018545 


0.000000  ! 


0.006047 


0.026205 


0.003024 


0000000 


0.229796 


0.009071 


0.001209 


0.146949 


0.003225 


0.000000 


0.009071 


0.000000 


0.000000 


0.352959 


0.000403 


0.003024 


0.039912 


0.121550 


0.000000 


0.000043 


4.012164 


0.032773 


0000000 


0.001192 


0  001589 


0.000000 


0.005760 


0  791826 


0023041 


0.133279  i 


0.392089  1 


0  029198 


0.010687 


0.000000 


0.007746 


0.025126 


0.005264 


0.000000 


0.276191 


0000596 


0.000596 


0  081040 


0.003575 


0.000000 


0007746 


0.000000 


0.000199 


,0.302509 


0.000000 


0.002483 


0.013805 


0.087495 


No  of  Field  Tnals  for 

Tolerance  with  A  US 

Registration 


0.000000 


0.000000 


1 .969677 


0.048144 


0.000000 


0.000000 


0.000000 


o.oooooo 


0.000000 


0.957257 


0  013825 


0005965 


0.220857 


0  008702 


0035230 


0.000000 


0.00021 1 


0.011018 


1- 

0.000140  i 


0000000 


0.008562 


0000983 


0000000 


0001895 


0.000000 


0.000000 


0.001053 


0.000000 


-I- 


0.000000 


0.683836 


4- 


0.000000  I 


0.014387  ! 


0.000070 


0.003439 


16 


3 


12 


12 


83 


5' 


3 


2' 
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Table  10.— Percent  in  Diet  Values  and  Number  of  Field  Trials  Required  for  a  Tolerance  Associated  with  a 

U.S.  Registration  for  Most  Commodities— Continued 


Raw  Agncultural  Commodity 

%  Contnbution  to  Total  Exposure 

No  of  Field  Trials  for 

Tolerance  wrth  A  US 

Registration 

1989-91  US   Population 

1989-91  Children 
(ages  1-6) 

1989-91  Infants 

Cherries  (sweet  &  sour) 

0  040517 

0  042605 

0014036 

1 

8* 

Chestnuts 

0  000000  ! 

0000000 

0  000000  i 

3 

Chicory  (frerKh/belgian  endive) 

0  004435  ' 

0000695 

0  000000 

2' 

Chocolate  (cocoa  tiean) 

0067125 

1 

0089978 

0  002737  ' 

3 

Coconut 

0  056844 

0.018075 

1  023086  1 

5 

Cocoyam  (tanier) 

0000000 

0000000 

0  000000  1 

2' 

Coftee 

0  052006 

0000199 

0  000000  ' 

i 

5 

Collards 

0023383 

0007746 

0  000000  1 

5 

Com/pop 

0  047370 

1 

0036249 

0.000000 

3 

Com/sweet 

0  430767 

0  556453                              0  043863 

12 

Com 

1  828693  ! 

2 117263 

0  883428  1 

20 

Cottonseed 

0  052006 

0  057006 

0004703 

1 

12 

Crabapples 

0000000 

0000000 

OOOOOOO 

3 

Crantjerry 

0  052813 

0  045883 

0005053 

5 

Crenshaws 

0000000 

1 

0000000 

OOOOOOO 

3 

Cress — upland 

0  000000 

0000000 

OOOOOOO 

1' 

Cucumbers 

0 145941 

0064717 

0000983 

8 

Currants 

t 
0000000 

0000000 

OOOOOOO 

2' 

Dandelion -greens 

0  000202 

OOOOOOO 

OOOOOOO 

1^ 

Dates 

0002419 

0  001887 

0002948 

3 

Dill 

0000000 

OOOOOOO 

OOOOOOO 

2' 

Eggplant 

0  006249 

0001589 

OOOOOOO 

3 

Eldert)ernes 

0000000 

OOOOOOO 

OOOOOOO 

3 

ErKlive — curly  arxj  Escarote 

0  005443 

0  000695 

OOOOOOO 

3 

Figs 

0  004838 

0  004767 

OOOOOOO 

3 

Filberts  (haielnuts) 

0000403 

0  000497 

OOOOOOO 

3 

Flax  Seed 

0000000 

OOOOOOO 

OOOOOOO 

5 

Garlic 

0009272 

0  007945 

0000842 

3 

Genip  (Spanish  Lime) 

0000000 

OOOOOOO 

OOOOOOO 

1  ^ 

Ginger 

0  000403 

0000298 

OOOOOOO 

2' 

Ginseng 

0000000 

OOOOOOO 

OOOOOOO 

3 

Goosebernes 

1 
0000000 

OOOOOOO 

OOOOOOO 

3 

Grapefruit 

0  255799 

0059290 

0  000772 

8 

Grapes 

0  694629 

1  213610 

0449785 

1_ . 

12 

1 
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Table  10.— Percent  in  Diet  Values  and  Number  of  Field  Trials  Required  for  a  Tolerance  Associated  with  a 

U.S.  Registration  for  Most  Commodities— Continued 

%  Contribution  to  Total  Exposure                                           . ,       .  ■-    ,^  -r     ,    . 

No.  of  Field  Tnals  for 

Raw  Agncultural  Commodity 

iqaq.Qi  rhiWron                                                          Tolerance  with  A  US. 
1989-91  US,  Population                 (ages  lef                       ^^®^"^^  '"'^"'^                       Registration 

Guar  Beans                                                                   0.000000                              0.000000                              0.000000                                            3 

Guava                                                                            0.002217                              0.001688                              OOOOOOO                                         2'  \ 

Hops                                                  I                            0.002217                              OOOOOOO                              0.000000                                            3  ' 

1                                             >                                             ,                      , J 

Horseradish                                                               0.000806                             0  000298                             0  000000                                         3 

Hucklebernes                                                                0.000000  i                            0.000000                              0.000000                                            3 

Kale 

;                                                                       ,                                         .        .         -  -      ■■-- — ^ 

0.005039  I                            0.005959                              0.000000                                            3 

Kiwi  Fruit 

]                            0.007257                              0.011818                              0.000000                                           3 

Kohlrabi 

0.000000 

OOOOOOO 

. , 

0.000000                                            3 

Kumquats 

0.000000                              0.000000                              0  000000                                          1  1 

Leeks 

0.000000                                0.000000                                0.000000                                              3 

Lemons 

0.056441                               0.034164                              0.000561                                            5 

Lentils 

0.003628  ;                            0.001589                              0.000000                                            3 

Lettuce  (head  &  leaf) 

0.412020                                0.161881                                 0.002456                                            S^ 

Limes 

0.008869                                0.004866                                0.000211                                               3 

Loganberries 

0.000000  1                            0.000000                              0.000000                                         2' 

Longan 

0.000000                              0.000000                              0.000000                                          1' 

Lotus  Roots                                                                   0.000000                              0.000298                              0  000000                                          1  i 

Lychees 

0.000000                              0.000000                              0.000000                                          1  ' 

Macadamia  Nuts  (bush  nuts) 

0  000000                              0.000000                              0.000000                                            3  ! 

Maney  (Mammee  Apple) 

0.000000                              0.000000                              0.000000                                         2' 

Mangoes 

0  008869                                0.003476                                0.004070                                              3 

Melon    (including    cantaloupe    & 
honeydew) 

0.138079 

0.062468                              0.000000                               5  and  8^ 

Millet 

0.000202                              0.000000                              0.000000                                            5  ] 

Mint 

0.000000                                OOOOOOO                                OOOOOOO                                            5  8 

Mulberries 

0.000202                              0.000397                              0.000000                                            3 

Mung  Beans  (sprouts) 

0.026205  ,                            0.034859                              0.000491                                            8 

Mushrooms 

0  059263                                0.041811                                 0.001404                                              3 

Mustard  Greens                                                            0.005846                              0.001390                              0014036                                         59 

Nectannes                                                                     0.026608  j-                           0.015791                               0.000000                                            8 

Oats 

0.230602                              0.455352                              0.287037                                          16 

Okra 

i                                                                  ;                                                                  '            1 

0.016328  1                              0.007449                                0.000000                                              5  \ 

Olive 

0.032655  '                            0.021253                              0.000983                                            3 

Onion— Dry  Bulb                             '                           0.333809 

0.242921                               0.038178                                            8 

Onions-green                                                             0.018747  \                           0.011421                             0.000211                                          3 

i                                                                                      , 
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Table  10.— Percent  in  Diet  Values  and  Number  of  Field  Trials  Required  for  a  Tolerance  Associated  with  a 

U.S.  Registration  for  Most  Commodities — Continued 


%  Contnbution  to  Total  Exposure 

No  of  Field  Tnals  for 

Tolerance  with  A  US 

Registration 

Raw  Agricultural  Commoditv 

i 

1989-91  U  S   Population 

1989-91  Children 
(ages  1-6) 

1989-91  Infants 

Orange 

1  1 55632 

1  651185 

0  246403 

1 

16 

Papaya 

0  007660 

0  001589 

OOOOOOO 

3 

Parsley 

0  006652 

0007349 

0  001263 

3 

Parsnips 

0  000605 

0000000 

OOOOOOO 

3 

Passion  Fruit 

0017134 

0  037739 

0000070 

2 

Pawpaws 

0000000 

0000000 

0  000000 ; 

3 

Peaches 

t 
0  263056 

0  343327 

0655904 

12 

Peanuts 

0 154407 

0265266 

0  005614  j 

12 

Pears 

0218508 

0  240934 

1  361074 

8 

Peas— dried  ■' 

0  009474 

0006157 

0  005053 

-> 

53 

i                                  

Peas— succulent' 

0  235239 

0  265862 

0  167029 

83 

(  Pecans 

0  006249 

0  006157 

0  000140 

5 

;  Pepper/black 

0  001209 

0  001092 

0  001053 

3 

Peppers— sweet  (garden) 

0  080025 

0  044890 

0002386 

8 

Peppers— non-tsell 

0  019754 

0006357 

OOOOOOO 

3 

Persimmons 

0  000403                               0  000000 

0  005334 

3 

Pimento 

0  003628 

0  004270 

0  000070 

2' 

Pineapple 

0 160656 

0218192 

0 144431 

8 

Pistachio 

0001411 

0000000 

OOOOOOO 

3 

Plantains 

0  013304 

0  004866 

0  003720 

3 

:  Plum 

0  062690 

0  061972 

0 124360 

8 

Pomegranates 

0000000 

0000000 

OOOOOOO 

3 

Potato 

1  791805 

1  587823 

0  217278 

16 

1  Pumpkin 

0  010684 

0  016784 

0  015580 

5 

Quinces 

0000000 

OOOOOOO 

OOOOOOO 

3 

Radishes 

0  010684 

0  002681 

1                              OOOOOOO 

5 

Radishes— Japanese  (daikon) 

0  000000 

OOOOOOO 

OOOOOOO 

2' 

Raspberries 

0  007861 

0  003476 

0  011650 

3* 

Rhubarb 

0  011691 

0  007051 

OOOOOOO 

2' 

Rice 

0  463422 

0  486456 

0  652956 

16 

1  Rice-wild 

■ 

0001814 

0  000199 

OOOOOOO 

5 

Rutabagas— tops  and  roots 

0  002217 

OOOOOOO 

OOOOOOO 

3 

Rye 

0  013707  :                              0  006853 

OOOOOOO 

5 

Saftlower— seed  and  oil 

0  000202 

OOOOOOO 

OOOOOOO 

5 

Salsify  (oyster  plant) 

0000000 

OOOOOOO 

OOOOOOO 

3 

h 

\                                                ■                                                .                                                \ 
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Table  10.— Percent  in  Diet  Values  and  Number  of  Field  Trials  Required  for  a  Tolerance  Associated  with  a 

U.S.  Registration  for  Most  Commodities — Continued 


%  Contiibution  to  Total  Exposure 


Raw  Agricultural  Commodity 


1989-91  U.S.  Population 


1989-91  Children 
(ages  1-6) 


1989-91  Infants 


FMo  of  Field  Tnals  for 

Tolerance  with  A  U  S. 

Registration 


Sesame 


0  000403 


0000497 


0.000000 


Shallots 


0.000000 


0.000000 


OOOOOOO 


Snowpeas 


0.006854 


0.005264 


0.000000 


Sorghum  (including  milo) 


0  000000 


0.000000 


0.000000 


12 


Soybeans 


Spinach 


Squash — summer 


0.801061 


0.710290 


-L- 


1 .257067 


20 


0.053216 


0.052835 


0.034037 


0079824 


0.042804 


0.000000 


Squash — winter 


StrawtJerry 


0038703 


0.015791 


0.459189 


0.099578 


0.107954 


Sugar  Cane 


h 

0  520065  ! 


0.001263 


0  576415 


0.312933 


Sugar  Apples  (sweetssop) 


OOOOOOO 


OOOOOOO 


OOOOOOO 


Sugar-beet 


0443458 


0.491502 


0.271878 


12 


Sunflower 


0.007055 


0.007449 


OOOOOOO 


Sweet  Potatoes  (irx:luding  yams) 


0.055433 


0.026219 


0  355252 


Swiss  Chard 


0001008 


0000099 


Tangelos 


4- 


0.000000 


0.000000 


0.000000 


0.000000 


Tangerine 


0.011490 


0.016883 


OOOOOOO 


Taro-root 


0.002016 


0.001092 


0014808 


Tomato 


Tumip 


-I- 


1.662796 


1.485630 


0.218331 


16 


0.021367 


Walnuts 


0.006854 


Watercress 


Watermelon 


Wheat 


0.001209 


0.141506 


2.983519 


0.009931 


0.000421 


0005760 


0.000140 


0.000000 


0.000000 


0.203096 


0.012422 


3.370301 


0.360305 


20 


'  If  one  or  two  field  tnals  are  required,  then  four  samples  must  be  collected  from  each  test  plot 

2  The  percent  in  diet  figures  for  peas,  beans,  and  dry  beans  include  different  varieties  that  may  require  separate  field  tnals  Petitioners  are  ad- 
vised to  consult  OPPTS  Guideline  860.1500  for  additional  infonmation  on  numbers  of  field  trials  for  individual  vaneties 

3  These  bean/pea  commodities  include  more  than  one  type  of  bean/pea  The  specific  commodities  included  in  each  of  these  groups  are  shown 
below.  The  specific  representative  commodity  for  which  field  trials  should  be  run  in  each  case  are  those  representative  commodities  provided  in 
crop  subgroup  in  40  CFR  .180.41  Bean,  edible  podded:  include  those  commodities  listed  in  subgroup  6-A  as  Phaseolus  spp  Vigna  spp 
jackbeans,  soybeans  (immature  seed)  and  sword  bean  Pea,  edible  podded:  include  those  commodities  listed  in  subgroup  6-A  as  Pisum  spp 
and  pigeon  pea.  Bean,  succulent  shelled:  include  those  commodities  listed  in  subgroup  6-B  as  Phaseolus  spp..  Vigna  spp.  and  broad  bean  Pea. 
succulent  shelled:  include  those  commodities  listed  in  subgroup  6-B  as  Pisum  spp.  and  pigeon  pea  Bean,  dried  shelled  (except  soybean)  in- 
clude those  commodities  listed  in  subgroup  6-C  as  Lupinus  spp.,  Phaseolus  spp..  Vigna  spp..  guar  and  lablab  beans  Pea,  dried  shelled  include 
those  commodities  listed  in  suljgroup  6-C  as  Pisum  spp..  lentil  and  pigeon  pea.  A  minimum  of  three  trials  is  required  for  field  pea  forage  and  hay 
with  Austnan  winter  pea  the  prefen-ed  cultivar.  Field  pea  seeds  will  be  considered  dried  shelled  peas  and  required  a  minimum  of  five  tnals  The 
number  of  trials  required  for  dried  shelled  pea  is  based  on  combined  acreage  and  consumption  of  dried  garden  pea  (Pisum  spp.)  and  lentil 

*A  minimum  of  5  trials  (and  10  samples)  is  required  on  any  one  blacktierry  or  any  one  raspberry  if  a  tolerance  is  sought  on    canet»emes  '  A 
minimum  of  3  trials  (and  6  samples)  is  required  if  a  tolerance  is  sought  only  on  blacktienies  or  only  on  raspbemes. 

5  Eight  trials  each  for  sweet  and  sour  cherries  are  required. 

6  Eight  trials  each  for  head  and  leaf  lettuce  are  required 

^  Five  trials  are  required  for  honeydew  melons  and  eight  trials  are  required  for  cantaloupe.  A  tolerance  for  muskmelons  may  be  obtained  using 
residue  data  for  cantaloupes. 

8  A  tolerance  for  mint  may  be  obtained  using  residue  data  for  speannint  and/or  peppermint.  If  a  tolerance  is  sought  for  either  spearmint  or  pep- 
permint separately,  five  trials  are  still  required 

9  A  minimum  of  8  trials  (and  16  samples)  are  required  on  mustard  greens  if  a  tolerance  is  sought  on  the  crop  subgroup  leafy  Brassica  greens 
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VIII.  Consideration  of  Codex  MRLs 
When  Establishing  Import  Tolerances 

The  199H  FQPA  dmendment.s  to 
FFD(.A  codified  a  longstanding  Agency 
policy  to  harmonize  U.vS.  tolerances 
with  (lodex  MRL.S  to  the  extent  possible 
Ret:ent  trade  agreements  such  as  the 
NAFTA  and  the  WTO  Agreement  on  the 
Application  of  Sanitary  and 
Phvtosanitary  Measures  further 
encourage  the  use  of  international 
standards  such  as  (iodex  MRLs. 

When  establishing  or  reassessing 
tolerances  (including  import  tolerances), 
the  Agency  takes  into  consideration  the 
Clodex  MRL  level,  the  Codex  commodity 
definition,  and  the  metabolite(s) 
included  in  the  Codex  MRL  definition. 
If  use  patterns  and  risk  as.sessments 
permit,  the  Agency  will  harmonize 
tolerances  with  the  (^odttx  levels.  If  not, 
the  Agency  must  explain  why  they 
cannot  be  harmonized,  in  accordance 
with  FQPA 

If  an  existing  U.S.  tolerance  exceeds 
the  Codex  MRL  and  is  sufficient  to 
I'.over  the  import  use,  there  is  no  need 
for  a  revision  to  acc:ommodate  the  MRL 
During  tolerance  reassessment,  the 
Agency  will  evaluate  whether  the  U.S. 
tolerance  can  be  lowtired  to  the  Clodex 
lt!vel  and  still  accommodate  any 
existing  U.S.  use  and/or  import 
tolerani:e  needs.  If  that  is  not  possible, 
relevant  information  should  be  provided 
to  Codex  in  ordiir  to  support  a  higher 
C;odex  limit.  If  the  Codex  MRL  excet'ds 
the  existing  U.S.  tolerance  or  the 
propostui  import  tolerance,  then  the 
Codex  MRL  may  be  adopted  as  the  US. 
tolerance,  provided  the  data  support  the 
safety  findings  re(|uired  bv  the  FTDO\ 
at  that  level 

In  the  context  of  establishing  import 
toleranc;es,  four  common  situations  are 
presented  below  that  take  into 
consideration  the  presenct?  or  absence  of 
US  tolerances  and  Codex  MRLs  The 
potential  effects  of  C(j(lex  MRLs  on  data 
requirements  for  import  toleranc:es  are 
described,  as  are  the  Agency's 
approaches  to  harmonizing  new  and 
existing  tolerances  with  MRLs 

1.  A  V  S  tnh'rniur  and  (Julfx  MRL 
have  been  estiiblisbed  for  the  themical/ 
commoditv  combindtion  nf  concern 
This  situation  might  be  encountered 
when  a  US   registration  is  withdrawn  or 
proposed  for  t:ancellatifin  and  is  must 
likelv  to  occur  during  the  tolerance 
reassessment  or  reregistration  process. 
Depending  upon  the  status  of  the  data 
base,  additional  data  may  be  required  to 
support  maintenance  of  the  U.S. 
tolerance  as  an  import  tolerance. 
Persons  seeking  to  maintain  the 
tolerance  should  review  this  guidance 
on  the  required  number  and  location  of 


field  trials  when  determining  what 
additional  studies  may  be  needed  to 
support  the  tolerance. 

During  the  review  of  the  data  base,  the 
Agency  will  make  every  attempt  to 
harmonize  with  the  Codex  level  in  all 
respects,  including  the  numerical  level 
and  definition  of  residue 

2.  A  Codex  MRL  has  been  established 
for  the  chemical /commodity 
combination  of  concern,  but  there  is  no 
VS.  tolerance.  This  situation  may  occur 
when  a  tolerance  petition  for  imported 
commodities  has  been  submitted  and 
there  are  no  corresponding  U.S. 
registrations  for  the  commodities  of 
interest.  Normally  under  the.se 
circumstances  the  full  range  of  data 
must  be  provided  to  support  an  import 
tolerance.  Product  chemistry  data  and 
an  acceptable  tolerance  enforcement 
method  must  be  submitted.  At  die  same 
time,  efforts  should  be  made  to 
harmonize  proposed  tolerance  levels 
with  Codex  MRLs. 

If  the  following  conditions  are  met, 
the  petitioner  may  propose  the  Codex 
MRL  as  the  tolerance  level,  and  the 
Agency  may  be  able  to  complete  its 
assessment  of  the  tolerance  based  on  a 
more  limited  review  of  the  residue 
chemistry  data: 

i.  The  dietary  exposure  to  the 
pesticide  residue  will  be  low.  either  due 
to  low  consumption  of  the  commodity 
in  the  U.S.  diet,  or  Hue  to  minimal 
expected  exposure  to  residues  in  higher 
consumption  commodities  (for  example, 
if  all  residues  are  non-detectable). 

ii  A  U.S.  u.se(s)  or  US  tolerance(s) 
for  the  subject  commoditv(ies)  has  not 
been  canceled,  suspended,  revoked,  or 
denied  or  is  not  under  consideration  for 
the  same  as  a  result  of  human  dietary- 
risk  concerns. 

iii  Residues  resulting  from  the 
importation  of  the  subject 
(:()mmodity(ies)  meet  U.vS.  food  safety 
standards  under  FFDCA. 

iv  An  acceptable  analytical  method  is 
submitted  with  the  petition  (i.e..  the 
method  should  undergo  an  independent 
lab  validation  and  an  EPA  lab  validation 
if  it  is  not  already  approved  for 
enforcement,  and  the  applic:ability  of 
multi-residue  method  testing  for  the 
parent  compound  and  residues  of 
( oncern  should  be  evaluated). 

V.  U.S. /Codex  commodity  and  residue 
definitions  are  or  can  be  made 
compatible. 

If  the  above  criteria  are  not  met, 
standard  data  and  review  requirements 
would  apply.  In  either  case,  a  dietary 
risk  assessment  will  be  done  using  the 
Codex  MRL.  The  Codex  MRL  will  be 
established  as  the  tolerance  if  FFDCA 
food  safetv  standards  are  satisfied. 


An  assessment  will  need  to  be  made 
as  to  whether  the  Codex  MRL  will 
accommodate  the  import  tolerance 
need.  If  the  Codex  MRL  is  not  high 
enough  to  accommodate  the  import 
tolerance  need,  it  will  not  be  adopted  as 
the  U.S.  tolerance  level.  In  these 
circumstances,  data  must  be  provided  to 
support  the  higher  level  before  EPA  can 
evaluate  the  establishment  of  an  import 
tolerance.  The  Agency  would  also 
recommend  that  the  tolerance  petitioner 
provide  the  relevant  data  to  Codex  to 
support  a  revised  Codex  limit. 

3.  A  U.S.  tolerance  has  been 
established  but  there  is  no  Codex  MRL 
for  the  chemical/commodity 
combination  of  concern.  Assessment  of 
the  need  for  an  import  tolerance  will 
need  to  take  into  account  whether  the 
U.S.  tolerance  supports  an  existing  U.S. 
use  for  the  commodity  in  question  or 
whether  the  U.S.  tolerance  has  been 
maintained  to  accommodate  residues  in 
or  on  imported  commodities  after  a  U.S. 
use  has  been  canceled.  If  the  former,  the 
assessment  will  need  to  determine 
whether  the  existing  U.S.  tolerance  will 
accommodate  the  import  tolerance 
need.  If  so,  no  import  tolerance  petition 
is  necessary.  If  not,  the  data 
requirements  outlined  in  this  guidance 
apply  Persons  supporting  maintenance 
or  modification  of  a  U.S.  tolerance  that 
has  been  maintained  after  cancellation 
of  U.S.  uses  also  may  need  to  provide 
additional  data.  Residue  field  trial  data 
requirements  may  be  partly  satisfied  by 
U.S.  data,  if  adequately  justified. 

In  either  case,  the  Agency  also 
recommends  that  the  petitioner  provide 
the  relevant  data  to  Codex  to  support  a 
Codex  limit  for  the  subject  commodities. 

4.  \'eithera  Codex  MRL  nor  a  VS. 
tolerance  has  been  established  for  the 
chemical/commodity  combination  of 
concern.  All  toxicology  and  product  and 
residue  chemistr\'  studies  as  described 
in  this  document  are  required  for 
establishment  of  the  import  tolerance. 
U.S.  import  tolerances  will  be 
established  provided  that  FFDCA  food 
safety  standards  are  met.  The  Agency 
also  recommends  that  the  petitioner 
provide  the  relevant  data  to  Codex  to 
support  establishment  of  a  Codex  limit 
for  the  subject  commodities. 

£.vamp/ps. 

Following  are  two  examples 
illustrating  the  consideration  of  Codex 
MRLs  and  other  factors  in  deciding 
whether  the  Agency  can  conduct  a  more 
limited  review  of  an  import  tolerance 
petition. 

Example  1.  ABC  Company  has 
petitioned  for  an  import  tolerance  for  an 
insecticide  used  on  olives.  There  are 
U.S.  tolerances  and  registrations  for 


several  other  commodities,  and  a  Codex 
MRL  has  been  established  for  olives. 
The  U.S.  and  Codex  have  the  same 
definition  of  "olives."  The  U.S. 
tolerance  expression  and  the  Codex 
MRL  definition  are  compatible.  There 
are  no  dietary  risk  concerns  with  the 
existing  tolerances,  and  the  data  base 
supporting  them  is  up-to-date.  There  is 
an  acceptable  enforcement  method  in 
the  FDA  Pesticide  Analytical  Manual  for 
plant  commodities. 

In  this  case,  only  a  limited  review  of 
this  chemical  would  be  required 
initially.  Olives  are  a  low  consumption 
commodity,  0.033%  of  the  U.S.  diet.  A 
risk  assessment  would  be  done  using 
the  Codex  MRL.  If  the  assessment 
concludes  that  there  are  no  dietary  risk 
concerns,  no  further  data  would  be 
required. 

example  2.  Acme  Chemicals  would 
like  to  obtain  an  import  tolerance  for  an 
insecticide  on  lima  beans,  and  no 
tolerance  has  been  established  in  the 
U.S.  for  this  commodity.  This  chemical 
is  undergoing  reregistration  in  the  U.S. 
and  is  used  on  several  commodities. 
Dietary  risk  concerns  have  delayed  the 
Reregistration  Eligibility  Decision.  A 
Codex  MRL  has  been  established  and 
the  company  has  proposed  conducting  a 
risk  assessment  using  the  Codex  MRL 
without  submitting  data.  The  U.S. 
tolerance  expression  for  other 
commodities  includes  the  parent 
compound,  a  sulfoxide,  and  a  sulfone 
metabolite.  The  Codex  MRL  includes 
the  parent  only. 

Tnis  proposed  tolerance  is  not  a  good 
candidate  for  limited  review.  Although 
it  involves  a  low  consumption  food  item 
(0.036%  of  the  U.S.  diet),  Uiere  is  an 
existing  risk  concern  with  the  chemical. 
Additionally,  the  tolerance  expression 
differs  from  the  Codex  MRL  expression, 
and  the  Agency's  review  must  therefore 
include  consideration  of  harmonization 
in  the  residue  chemistry  assessment. 
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Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA)  and  Certain  Provisions  of 
the  Federal  Food,  Drug,  and  Cosmetic 
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3.  OPPTS  Test  Guidelines,  Series  830. 
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4.  OPPTS  Test  Guidelines,  Series  860, 
Residue  Chemistry  (August  1996). 
(http.7/wrww.epa.gov/docs/OPPTS — 
Harmonized/860 — Residue — 
Chemistry — Test — Guidelines/) 

5.  OPPTS  Test  Guidelines,  Series  870, 
Health  Effects  (August  1998).  (http:// 
Mrww.epa.gov/docs/OPPTS — 
Harmonized/870 — Health— Effects- 
Test — Guidelines/) 

6.  Federal  Register.  54  FR  48314; 
November  22,  1989.  List  1  and  2  Inert 
Ingredients. 

7.  Pesticide  Assessment  Guidelines. 
Subdivision  F.  Hazard  Evaluation — 
Human  and  Domestic  Animals.  Series 
84.  Mutagenicity.  Addendum  9.  (1991). 
(Available  from  the  National  Technic^ 
Information  Service  under  order  niunber 
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553-6847  or  e-mail 
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X.  Intended  Legal  Efiect  of  this 
Guidance  Document 

This  document  provides  detailed 
guidance  for  EPA  staff  and  outside 
parties  on  how  U.S.  data  requirements 
apply  for  the  establishment  or 
continuance  of  tolerances  for  pesticide 
residues  in  or  on  imported  foods.  The 
purpose  of  this  guidance  is  to  promote 
greater  transparency  and  provide  clear 
guidance  to  interested  parties  on  how  to 
obtain  an  import  tolerance.  As  guidance, 
this  document  is  not  binding  on  either 
EPA  or  any  outside  parties,  and  this 
document  is  not  intended,  nor  can  it  be 
relied  upon,  to  create  any  rights 
enforceable  by  any  party  in  litigation 
with  the  United  States. 

Although  this  guidance  provides 
information  on  the  applicability  of  U.S. 
data  requirements  for  the  establishment 
or  continuance  of  tolerances  for 
pesticide  residues  in  or  on  imported 
foods,  EPA  will  depart  from  its  policy 
where  the  facts  or  circumstances 
warrant.  In  such  cases,  EPA  will  explain 
why  a  different  course  was  taken. 
Similarly,  outside  parties  remain  free  to 
assert  that  the  application  of  this 
guidance  is  not  appropriate  for  a 
specific  circumstance  or  that  the 
circumstances  surrounding  a  specific 
pesticide  demonstrate  that  this  guidance 
should  not  be  applied. 

In  addition,  the  Agency  is  providing 
an  opportunity  for  public  comment  on 
the  guidance  provided  in  this  document 
and  may  also  request  feedback  through 
other  venues.  After  reviewing  comments 
received,  this  document  may  be  revised 
and  the  Agency  may  annoimce  its 
availability  in  the  Federal  Register.  This 
guidance  may  be  used  by  both  EPA  staff 


and  outside  parties  in  the  interim.  If 
additional  changes  are  necessar}'  at 
some  point  in  the  future,  the  Agency 
may  revise,  clarify,  or  update  the  text  of 
this  guidance  without  public  notice. 

XI.  Regulatory  Assessment 

A.  General  Requirements 

As  indicated  previously,  this 
document  provides  guidance  for  EPA 
staff  and  outside  parties  and  is  not  a 
rulemaking.  As  such,  the  regulatory 
assessment  requirements  imposed  on 
rulemakings  do  not  apply  to  this  action. 

B.  Paperwork  Reduction  Act  Notice 

Pursuant  to  the  Paperwork  Reduction 
Act  (PRA),  44  U.S.C.  3501  et  seq..  an 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
an  information  collection  request  unless 
it  displays  a  currendy  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations,  after 
appearing  in  the  preamble  of  the  final 
rule,  are  listed  in  40  CFR  part  9  and  48 
CFR  chapter  15,  and  included  on  the 
related  collection  instrument. 

This  guidance  document  does  not 
contain  any  new  information  collection 
requirements  that  woidd  require 
additional  OMB  review  and  approval. 
The  information  collection  activities 
related  to  the  process  and  informational 
needs  for  requesting  that  the  Agency 
establish  or  provide  an  exemption  from 
the  establishment  of  a  tolerance  or 
maximum  residue  level  for  the  use  of  a 
pesticide  on  food  or  feed  crops,  which 
are  contained  in  40  CFR  part  180.  are 
already  approved  by  OMB  under  OMB 
control  number  2070-0024  (EPA  ICR 
No.  597).  The  annual  respondent  burden 
for  the  information  collection  activities 
in  40  CFR  part  180  is  estimated  to 
average  1,726  hours  per  petition, 
including  time  for  reading  the 
regulations,  processing,  compiling  and 
reviewing  the  requested  data,  generating 
the  request,  storing,  filing,  and 
maintaining  the  data. 

As  defined  by  the  PRA  and  5  CFR 
1320.3(b),  "burden"  means  the  total 
time,  effort,  or  financial  resources 
expended  by  persons  to  generate, 
maintain,  retain,  or  disclose  or  provide 
information  to  or  for  a  Federal  agency. 
This  includes  the  time  needed  to  review 
instructions;  develop,  acquire,  install, 
and  utilize  technology  and  systems  for 
the  purposes  of  collecting,  validating, 
and  verif\'ing  information,  processing 
and  maintaining  information,  and 
disclosing  and  providing  information: 
adjust  the  existing  ways  to  comply  with 
any  previously  applicable  instructions 
and  requirements;  train  personnel  to  be 
able  to  respond  to  a  collection  of 
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information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Comments  regarding  the  Agency's 
need  for  this  information,  the  accuracy 
of  the  provided  burden  estimates,  and 
any  suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques,  should  be  sent  to  the 
Director,  Collection  Strategies  Division, 
Office  of  Environmental  hiformation, 
U.S.  Environmental  Protection  Agency 
(Mail  Code  2822).  1200  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20460. 
Include  the  OMB  control  number  in  any 
correspondence,  but  do  not  submit  the 
requested  information  to  this  address. 
The  requested  information  should  be 
submitted  in  accordance  with  the 
instructions  accompanying  the  form,  or 
as  specified  in  the  corresponding 
regulation. 

Xn.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  does  not  apply 
because  this  action  is  not  a  rule  for 
purposes  of  5  U.S.C.  804(3). 

List  of  Subfects 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Tolerance  and  tolerances. 
Import  and  Imports,  Reporting  and 
recordkeeping  requirements. 

Dated:  May  2;i.  2000. 
Marcia  E.  Mulkey. 

Director.  Office  of  Pesticide  Programs. 

|FR  Doc.  0()-i;i708  Filed  ,')-:n-00;  8:4'i  ami 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collection(s)  Being  Reviewed  by  the 
Federal  Communications  Commission, 
Comments  Requested 

May  24.  2000. 

SUMMARY:  The  Federal  Communication.s 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 


displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate:  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  July  31,  2000.  If 
you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Les 
Smith,  Federal  Communications 
Commissions,  445  12th  Street,  S.W., 
Room  1-A804,  Washington,  DC  20554 
or  via  the  Internet  to  lesmith@fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Les 
Smith  at  (202)  418-0217  or  via  the 
Internet  at  lesmith@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 

OMB  Control  Number:  3060-XXXX. 

Title:  Amendment  of  the 
Commission's  Rules  to  Establish  New 
Personal  Communications  Services, 
Narrowband  PCS. 

Form  Number:  N/A. 

Type  of  Review:  New  collection. 

Respondents:  Business  or  other  for- 
profit;  Individuals  or  households;  Not- 
for-profit  institutions;  Federal 
Government;  and  State,  Local  or  Tribal 
Government. 

Number  of  Respondents:  1.500. 

Estimated  Time  Per  Response:  3.5  hrs. 
(avg.). 

Frequency  of  Response:  On  occasion. 

Total  Annual  Burden:  5,250  hours. 

Total  Annual  Costs:  $1,050,000. 

Needs  and  Uses:  The  amendments  to 
the  Conunission's  narrowband  Personal 
Communications  Services  rules  adopted 
in  this  proceeding  will  improve  the 
efficiency  of  spectrum  use,  reduce  the 
regulatory  burden  on  spectrum  users, 
encourage  competition,  and  promote 
service  to  the  largest  feasible  number  of 
users. 


Federal  Communir.ations  Commission. 

Magalie  Roman  Salas. 

Secretary 

IFR  Doc.  00-1.1591  Filed  5-31-00;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collection(s)  Being  Reviewed  by  ttie 
Federal  Communications  Commission 

May  24.  2000. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportimity  to  comment  on  the 
following  information  collection(s),  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accxu^acy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  cleirity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

DATES:  Written  comments  should  be 
submitted  on  or  before  July  3,  2000.  If 
you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Judy 
Boley,  Federal  Communications 
Commission,  Room  1-C804,  445  12th 
Street,  SW,  DC  20554  or  via  the  Internet 
to  jboley@fcc.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collection(s).  contact  Judy 
Boley  at  202-418-0214  or  via  the 
Internet  at  jboley@fcc.gov. 

SUPPLEMENTARY  INFORMATION: 

OMB  Control  No.:  3060-XXXX. 


Title:  Amendment  of  Part  95  of  the 
Commission's  Rules  to  Provide 
Regulatory  Flexibility  in  the  218-219 
MHz  Service.  WT  Docket  98-168. 

Form  No.:  N/A. 

Type  of  Review:  New  collection. 

Respondents:  Business  or  other  for- 
profit. 

Number  of  Respondents:  140. 

Estimated  Time  Per  Response:  .50  to 
4  hours. 

Frequency  of  Response:  On  occasion 
and  one-time  reporting  requirement. 

Total  Annual  Burden:  980  hours. 

Total  Annual  Cost:  N/A. 

Needs  and  Uses:  This  new 
information  collection  requirement 
allows  the  Commission  to  offer  218-219 
MHz  service  licensees  various  options 
for  their  existing  installment  payment 
options.  This  will  allow  licensees  to 
meet  their  financial  obligations  and 
ensure  rapid  provision  for  the  218-219 
MHz  service  to  the  public. 

The  information  reporting 
requirements  in  WT  Docket  No.  98-168, 
Report  and  Order,  will  be  used  to  advise 
the  Commission  for  the  option  chosen 
by  the  Eligible  Licensees.  Additionally, 
the  Commission  will  know  the  amount 
due  under  the  various  options  selected 
by  the  Eligible  Licensees.  This  will 
permit  the  Commission  to  determine  if 
a  licensee  subsequently  defaults.  In 
addition,  this  information  will  allow  the 
Commission  to  offer  the  licenses 
returned  under  the  Amnesty  and 
Prepayment  options  in  a  subsequent 
auction. 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

(FR  Doc.  00-13592  Filed  5-31-00;  8:45  am] 
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FEDERAL  ELECTION  COMMISSION 

Sunshine  Act  Meeting 

AGENCY:  Federal  Election  Commission. 

DATE  a  TIME:  Tuesday,  June  6,  2000.  at 

10  a.m. 

PLACE:  999  E  SU-eet.  N.W.,  Washington. 

D.C. 

STATUS:  This  meeting  will  be  closed  to 

the  public. 

ITEMS  TO  BE  DISCUSSED: 

Compliance  matters  piu'suant  to  2 
U.S.C.  §437g. 

Audits  conducted  pursuant  to  2 
U.S.C.  §437g.  §  438(b),  and  Title  26, 
U.S.C. 

Matters  concerning  participation  in 
civil  actions  or  proceedings  or 
eurbitration. 

Internal  personnel  rules  and 
procedures  or  matters  affecting  a 
particular  employee. 


DATE  &  TIME:  Thursday,  June  8,  2000,  at 
10  a.m. 

PLACE:  999  E  Street,  N.W.  Washington, 
D.C.  (ninth  floor). 

STATUS:  This  meeting  will  be  open  to 
the  public. 

ITEMS  TO  BE  DISCUSSED:  Correction  and 
Approval  of  Minutes. 

Draft  Advisory  Opinion  199&-38-Ken 
Calvert  for  Congress  Committee  by 
counsel.  Nicholas  C.  Vasels. 

Draft  Advisory  Opinion  2000-08- 
Philip  D.  Harvey. 

Final  Rules  and  Explanation  and 
Justification  on  Mandatory  Electronic 
Filing:  (11  CFR§  104.18). 

Administrative  Matters. 
PERSON  TO  CONTACT  FOR  INFORMATION: 
Mr.  Ron  Harris.  Press  Officer, 
Telephone:  (202)  694-12220. 

Mary  W.  Dove, 

Acting  Secretary. 

IFR  Doc.  00-13889  Filed  5-30-00;  3:15  pm) 

BILUNG  CODE  671S-01-M 


FEDERAL  MARITIME  COMMISSION 
Notice  of  Agreement(s)  Filed 

The  Commission  hereby  gives  notice 
of  the  filing  of  the  following 
agreement(s)  under  the  Shipping  Act  of 
1984.  Interested  parties  can  review  or 
obtain  copies  of  agreements  at  the 
Washington.  DC  offices  of  the 
Commission.  800  North  Capitol  Street, 
NW,  Room  962.  Interested  parties  may 
submit  comments  on  an  agreement  to 
the  Secretary,  Federal  Maritime 
Commission,  Washington.  DC  20573, 
within  10  days  of  the  date  this  notice 
appears  in  the  Federal  Register. 

Agreement  No.:  011548-004. 

Title:  Hanjin/Sinotrans  Cross  Space 
Charter  &  Sailing  Agreement. 

Parties:  Hanjin  Shipping  Co.,  Ltd., 
China  National  Foreign  Trade 
Tremsportation  Corp. 

Synopsis:  The  proposed  modification 
changes  the  agreement's  name;  restates 
the  geographic  scope;  specifies  the 
number  of  the  vessels  to  be  provided  by 
each  party,  their  capacity,  and  initial 
rotation;  changes  slot  allocatioiis;  and 
makes  other  conforming  and 
administrative  changes. 

Agreement  No.:  011648-003. 

Title:  APL/Crowley/Lykes/MLL  Space 
Charter  and  Sailing  Agreement. 

Parties:  American  President  Lines, 
Ltd..  APL  Co.  PTE  Ltd..  Crowley  Liner 
Services,  Inc.,  Crowley  American 
Transport,  Lykes  Lines  Limited,  LLC. 
Mexican  Lines  Limited.  Transportacion 
Meiritima  Grancolombiana,  S.A. 
("TMG"). 


Synopsis:  The  proposed  amendment 
deletes  TMG  as  a  party  to  the 
Agreement:  revises  the  Agreements 
termination  and  withdrawal  provisions; 
and  updates  provisions  related  to 
vessels,  slot  allocations,  and  sub- 
chartering. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  May  26.  2000 

Theodore  A.  Zook. 

Assistant  Secretary. 

[FR  Dor.  00-13738  Filed  5-31-00:  8:45  am) 

BILUNG  CODE  6730-01 -P 


FEDERAL  MARITIME  COMMISSION 

Ocean  Transportation  Intermediary 
License;  Applicant 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission  an 
application  for  licenses  as  Non-Vessel 
Operating  Common  Carrier  and  Ocean 
Freight  Forwarder — Ocean 
Transportation  Intermediary  pursuant  to 
section  19  of  the  Shipping  Act  of  1984 
as  amended  (46  U.S.C.  app.  1718  and  46 
CFR515). 

Persons  knowing  of  any  reason  why 
the  following  applicants  should  not 
receive  a  license  are  requested  to 
contact  the  Office  of  Transportation 
Intermediaries.  Federal  Maritime 
Commission.  Washington,  DC  20573. 

Non-Vessel-Operating  Common  Carrier 
Ocean  Transportation  Intermediary 
Applicants 

Latin  Freight  International,  Inc.,  1348 
N.W.  78th  Avenue,  Miami,  FL  33126. 
Officers:  Eduardo  Blanco,  President 
(Qualifying  Individual),  Rebeca 
Blanco,  Vice  President. 

Horizon  International  Shipping,  Inc., 
9165  N.W.  101  Street,  Medley,  FL 
33178.  Officer:  Maria  V.  Daenecke 
Director  (Qualifying  Individual). 

Xing  Ya  Shipping  LLC,  23929  W. 
Valencia  Blvd.,  Suite  #204,  Valencia, 
CA  91354.  Officers:  Roger  Yang. 
Operations  Manager  (Qualifying 
Individual),  Zang  Yi  Bai.  General 
Manager. 

AGI  Logistics  Corporation.  168-18 
South  Conduit  Avenue,  Jamaica,  NY 
11434.  Officer:  James  Minutello, 
President  (Qualifying  Individual). 

FRS  Freight  Services,  Inc..  69-05 
Roosevelt  Avenue,  Roosevelt  Avenue, 
Woodside.  NY  11377.  Officers: 
Alejandro  P.  Arce.  President 
Qualifying  Individual).  Luis  Gregorio 
P.  Arce.  Secretary. 

United  World  Express.  Inc.,  1951 
McGarry  Street,  Los  Angeles,  CA 
90058.  Officers:  Stella  Pyon,  Secretary 
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(Qualifying  Individual),  Byung  Yul 

Chang,  C.E.O. 
Aruba  Caribbean  Cargo.  Inc.,  2746  NW 

112  Avenue,  Miami,  FL  33172. 

Officer:  Lydia  Arends,  President 

(Qualifying  Individual). 
Estes  Express  Lines,  3901  W.  Broad 

Street.  Richmond.  VA  23230.  Officer: 

Paul  Dugent.  Vice  President 

(Qualifying  Individual). 
Relogistics  International.  Inc.,  16 

Bonnievale  Drive.  Bedford.  MA 

01730.  Officer:  Mary  A.  Sortal, 

President  (Qualifying  Individual). 

Non- Vessel  Operating  Common  Carrier 
and  Ocean  Freight  Forwarder 
Transportation  Intermediary 
Applicants 

American  Country  Gourmet  Collection, 
Inc.,  2334  Oak  Drive.  Steilacoom.  WA 
98388.  Officer:  Jesse  R.  Womack. 
President  (Qualifying  Individual). 

FedEx  Supply  Chain  Services.  Inc.,  d/b/ 
a  FedEx  Logistics,  5455  Darrow  Road, 
Hudson.  OH  44236.  Officers:  Rodney 
M.  Miller.  Vice  E*resident  (Qualifying 
Individual).  Gary  D.  Gilbert. 
President. 

Foreign  Cargo  Management  Corp.  d/b/a 
FCM  Transport.  80-104  Orville  Drive, 
Bohemia.  NY  11718.  Officers:  Paul 
Thompson.  Vice  President  (Qualifying 
Individual),  Thomas  Anderson, 
President. 

EKKA  Forwarding  Inc.,  530  Main  Street, 
Suite  #1.  Fort  Lee,  NJ  07024.  Officers: 
Harry  Chung  (Kihwa  Chung), 
Managing  Director  (Qualifying 
Individual).  Jae  Y.  Chang,  President. 

Ocean  Freight  Forwarders — Ocean 
Transportation  Intermediary 
Applicants 

DCM  Logistics,  hic.  540  Rams  Way. 

Tucker.  GA  30084.  Officer:  Demetri  C. 

Miltiades,  President. 
Treatmont  Chartering  (USA),  Inc.,  Two 

Lakeway,  3850  N.  Causeway  Blvd., 

Suite  827,  Metairie,  LA  70002. 

Officers:  Leo  Mercado,  Vice  President 

(Qualifying  Individual).  Michael  H. 

Belmer.  President. 

Dated:  May  26.  2(MX). 
Theodore  A.  Zook, 

Assistant  Secretary 

IFR  Dot:.  0O-137:»7  Filed  5-31-00;  8:45  ami 
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FEDERAL  MARITIME  COMMISSION 

Ocean  Transportation  Intarmadlary 
LIcansa;  Rasciaalon  of  Order  of 
Revocation 

Notice  is  hereby  given  that  the  Order 
revoking  the  license  of  Ned  Shipping 
Co.,  Inc.  is  being  rescinded  by  the 


Federal  Maritime  Commission  pursuant 
to  sections  14  and  19  of  the  Shipping 
Act  of  1984  (46  U.S.C.  app.  1718)  and 
the  regulations  of  the  Commission 
pertaining  to  the  licensing  of  Ocean 
Transportation  Intermediaries,  46  CFR 
part  515. 

License  No.  and  Name/Address 

2045 — Ned  Shipping  Co.,  Inc..  5247 
Wisconsin  Ave..  N.W.  #3. 
Washington.  D.C.  20015 

Sandra  L  Kusumoto, 

Director.  Bureau  of  Consumer  Complaints 

and  Licensing. 

IFR  Doc.  00-13739  Filed  5-31-00;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisitions  of  Sharea  of  Banks  or 
Bank  Holding  Companiea 

The  notificants  listed  below  have 
apphed  under  the  Change  in  Bank 
rx)ntrol  Act  (12  U.S.C.  1817(j))  and 
§  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
use.  1817(j)(7)). 

The  notices  are  available  for 
inunediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  offices  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  June  14, 
2000. 

A.  Federal  Reserve  Bank  of  Dallas 
(W.  Arthiu-  Tribble,  Vice  President). 
2200  North  Pearl  Street,  Dallas,  Texas 
75201-2272: 

1.  Sharon  Lord  Caskey,  Georgetown, 
Texas,  Roger  Griffin  Lord.  Belton,  Texas, 
and  John  Arthur  Kirkpatrick,  Leander, 
Texas;  to  acquire  voting  shares  of  First 
Texas  Bancorp.  Inc..  Georgetown,  Texas, 
and  thereby  indirectly  acquire  voting 
shares  of  First  Texas  Bank,  Lampasas, 
Texas;  First  Texas  Bank,  Round  Rock. 
Texas;  First  Texas  Bank.  Killeen.  Texas; 
First  Texas  Bank.  Georgetown.  Texas; 
and  First  Texas  Bank,  Belton,  Texas. 

Board  of  Ciovernors  of  the  Federal  Reserve 

.System.  May  25,  2000. 

Robert  deV.  Frierson, 

Associate  Secretary  of  the  Board. 

IFR  Doc.  00-13603  Filed  5-31-00:  8:45  ami 
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FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  HoMing  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of.  control  of.  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regeuding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  Jime  23.  2000. 

A.  Federal  Reserve  Bank  of  Chicago 

(Phillip  Jackson,  Applications  Officer) 
230  South  LaSalle  Street,  Chicago. 
Illinois  60690-1414: 

1.  Northwest  Financial  Corp., 
Spencer.  Iowa;  to  acquire  at  least  98.49 
percent  of  the  voting  shares  of 
Marquette  Bank  Oelwein,  N.A., 
Oelwein.  Iowa. 

Board  of  Governors  of  the  Federal  Reserve 

System.  May  25,  2000. 

Robert  deV.  Frierson. 

Associate  Secretary  of  the  Board. 

[FR  Doc.  00-13604  Filed  ,5-31-00:  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

Formations  of.  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies; 
Correction 

This  notice  corrects  a  notice  (FR  Doc. 
00-13255)  published  on  page  34182  of 
the  issue  for  Friday,  May  26,  2000. 

Under  the  Federal  Reserve  Bank  of  St. 
Louis  heading,  the  entry  for  Heritage 
Group,  Inc.,  Aurora,  Nebraska,  is  revised 
to  read  as  follows: 

A.  Federal  Reserve  Bank  of  Kansas 
City  (D.  Michael  Manies.  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
City.  Missoiui  64198-0001: 

1.  Heritage  Group,  Inc.,  Aurora. 
Nebraska;  to  acquire  100  percent  of  the 
voting  shares  of  City  National  Bank  and 
Trust  Company,  Hastings,  Nebraska. 

Comments  on  this  application  must 
be  received  by  June  19,  2000. 

Board  of  Governors  of  the  Federal  Reserve 
System.  May  26,  2000. 
Robert  deV.  Frierson, 
Associate  Secretary-  of  the  Board. 
IFR  Doc.  00-13710  Filed  .5-31-00:  8:45  am] 
BILLING  COOE  6210-01-P 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  ef  seg.) 
(BHC  Act).  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  frlings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 


holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  June  26,  2000. 

A.  Federal  Reserve  Bank  of  San 
Francisco  (Maria  Villanueva,  Consumer 
Regulation  Group)  101  Market  Street, 
San  Francisco,  California  94105-1579: 

1.  North  Bay  Bancorp,  Napa, 
California;  to  acquire  100  percent  of  the 
voting  shares  of  Solano  Bank  (in 
organization),  Vacaville,  California. 

Board  of  Governors  of  the  Federal  Reserve 
System.  May  26,  2000. 
Robert  deV.  Frierson. 

Associate  Secretary  of  the  Board. 

IFR  Doc.  00-13711  Filed  5-31-00:  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposals  To  Engage  in 
Permissible  Nonbanking  Activities  or 
To  Acquire  Companies  That  Are 
Engaged  in  Permissible  Nonbanking 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation  Y,  (12 
CFR  part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  company,  including  the 
companies  listed  below,  that  engages 
either  directly  or  through  a  subsidiar\'  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.28  of  Regulation  Y 
(12  CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act.  Additional  information  on  all 
bank  holding  companies  may  be 
obtained  from  the  National  Information 
Center  website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  June  14,  2000. 

A.  Federal  Reserve  Bank  of  San 
Francisco  (Maria  Villanueva.  Consumer 


Regulation  Group)  101  Market  Street. 
San  Francisco,  California  94105-1579: 

1.  Silicon  Valley  Bancshares.  Inc., 
Santa  Clara.  California;  to  engage  de 
novo  through  its  subsidiary  SV^B 
Strategic  Investors  Fund.  L.P.,  Santa 
Clara,  California,  in  acting  as  investment 
or  financial  advisor  directly  or 
indirectly,  pursuant  to  §  225.28(b)(6)  of 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 

Sy.stem.  May  25.  2000 

Robert  deV.  Frierson. 

Associate  Secretan,  of  the  Board. 

[FR  Doc.  00-13605  Filed  .5-31-00:  8:45  am) 
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FEDERAL  RESERVE  SYSTEM 

Federal  Open  Market  Committee; 
Domestic  Policy  Directive  of  March  21, 
2000 

In  accordance  with  §  71 .5  of  its  rules 
regarding  availability  of  information  (12 
CFR  part  271).  there  is  set  forth  below 
the  domestic  policy  directive  issued  by 
the  Federal  Open  Market  Committee  at 
its  meeting  held  on  March  21.  2000. ' 

The  Federal  Open  Market  Committee 
seeks  monetan'  and  financial  conditions 
that  will  foster  price  stability  and 
promote  sustainable  growth  in  output. 
To  further  its  long-run  objectives,  the 
Committee  in  the  immediate  future 
seeks  conditions  in  reserve  markets 
consistent  with  increasing  the  federal 
funds  rate  to  an  average  of  around  6 
percent. 

By  order  of  the  Federal  Open  Market 
Committee.  Ma\  24.  2000. 
Donald  L.  Kohn. 

Secretary.  Federal  Open  Market  Committee. 
IFR  Do( .  00-13644  Filed  .5-31-00:  8:45  am) 
BILUNG  CODE  6210-01-P  ' 


FEDERAL  RESERVE  SYSTEM 
Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Board  of 
Governors  of  the  Federal  Reserve 
System 

TIME  AND  DATE:  11  a.m..  Monday.  June  5. 

2000. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building.  20th  and  C 

Streets,  N.W.,  Washington,  D.C.  20551. 

STATUS:  Closed. 


'Copies  of  ttie  Miiuilt!s  of  the  FfdiTal  Open 
Markpt  Committee  moeting  of  March  21.  2000. 
which  intlijtip  thp  dcimeslii  p(jlic\  direclive  issued 
at  that  meeting,  are  available  upon  request  to  the 
Board  of  Governors  of  the  Federal  Reserve  Svstem 
Washington.  D.C.  20.'j51    The  minutes  are  published 
in  the  Federal  Ke.serve  Bulletin  and  in  the  Board  s 
annual  report. 
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MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments, 
reassignments,  and  salary  actions) 
involving  individual  Federal  Reserve 
System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Lynn  S.  Fox,  Assistant  to  the  Board: 
202-452-3204. 

SUPPLEMENTARY  INFORMATION:  You  may 
call  202-452-3206  beginning  at 
approximately  5  p.m.  two  business  days 
before  the  meeting  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting;  or  you  may 
contact  the  Board's  Web  site  at  http:// 
www.federalreserve.gov  for  an 
electronic  announcement  that  not  only 
lists  applications,  but  also  indicates 
procedural  and  other  information  about 
the  meeting. 

Dated;  Mav  26,  2000 
Robert  deV.  Frierson, 
.■\.s.sr)f;a(f'  .SVrreffjrv'  of  thf  Board 
IFR  Uoi    00-i:i7H1  Filed  5-2ft-()0;  4:36  pm| 
BIUJNO  COOe  8210-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[30  DAY-39-001 

Agency  Forms  Undergoing  Paperwork 
Reduction  Act  Review 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  publishes  a  list  of 
information  collection  requests  under 
review  by  the  Office  of  Management  and 
Budget  (OMB)  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  these 


requests,  call  the  CDC  Reports  Clearance 
Officer  at  (404)  639-7090.  Send  written 
comments  to  CDC,  Desk  Officer;  Human 
Resources  and  Housing  Branch,  New 
Executive  Office  Building,  Room  10235: 
Washington.  DC  20503.  Written 
comments  should  be  received  within  30 
days  of  this  notice. 

Proposed  Projects 

1 .  The  State  and  Local  Area  Integrated 
Survey  (SLAITS)— (0920-0406)  The 
Health  Resources  and  Services 
Administration/Maternal  and  Child 
Health  Bureau,  in  partnership  with  the 
National  Center  for  Health  Statistics 
(NCHS),  Centers  for  Disease  Control  and 
Prevention  (CDC)  is  conducting  a  new 
national  survey  on  children  with  special 
health  care  needs  (CSHCN)  to  be 
conducted  in  all  states  and  the  District 
of  Columbia.  The  survey  is  part  of 
NCHS's  State  and  Local  Area  Integrated 
Telephone  Survey  (SLAITS),  a 
telephone  survey  platform  which  uses 
the  National  Immunization  Survey 
sample  frame  and  was  described  in  a 
Federal  Register  notice  dated  October 
22.  1998  (Volume  63.  Number  204, 
pages  56654-56655).  This  collection  of 
data  is  authorized  by  42  U.S.C.  242k. 

The  survey  will  provide,  for  the  first 
time,  uniform  national  and  state-specific 
data  on  CSHCN  prevalence  and  impact. 
In  addition,  the  survey  will  provide 
baseline  estimates  for  federal  and  state 
performance  measures,  the  year  2010 
national  prevention  objectives,  and  data 
for  each  State's  Title  V  five-year  needs 
assessment.  Health  care  coverage 
information  will  be  collected  on 
children  with  and  without  special 
health  care  needs.  Those  without  any 
health  care  coverage  will  be  asked  a 
brief  set  of  questions  about  their 
familiarity  with  the  State  Children's 
Health  Insurance  Program. 

A  screening  interview  will  be 
completed  with  parents  and  guardians 


in  randomly  selected  households  in 
order  to  identify  children  (0-17  years  of 
age)  with  special  health  care  needs.  This 
initial  screening  inter\'iew  will  include 
a  brief  battery  of  questions  about  the 
presence  of  special  health  care  needs,  as 
well  as  demographic  questions  needed 
to  manage  the  sample  design  and 
estimation  process.  Approximately  14% 
to  18%  of  the  screened  children  are 
expected  to  have  a  special  health  care 
need.  When  a  child  is  identified  with  a 
special  need,  a  15-minute  supplemental 
interview  will  be  completed,  including 
questions  on  demographics  and 
household  income:  health  and 
functional  status;  health  insurance: 
adequacy  of  health  care  coverage;  access 
to  care;  utilization  of  care;  care 
coordination;  satisfaction  with  care;  and 
impact  on  the  family.  For  screened 
children  who  do  not  have  special  health 
care  needs,  a  sub-sample  of  parents  and 
guardians  will  complete  a  short 
supplemental  interview  on  health 
insurance  so  that  state-specific  estimates 
of  health  insurance  coverage  for  all 
children  can  be  produced. 

Screening  interviews  will  be 
conducted  with  about  3,400  families  in 
each  state  with  a  goal  of  identifying  750 
children  with  special  health  care  needs. 
This  sample  size  will  permit  accurate 
and  reliable  state-level  estimates  of  the 
prevalence  of  special  health  care  needs 
and  of  associated  characteristics  such  as 
insurance  coverage.  State  samples  of 
3.000  children  without  special  health 
care  needs  will  be  asked  health 
insurance  coverage  questions  and  about 
26,000  families  will  be  asked  SCHIP 
awareness  questions.  The  survey  is 
scheduled  to  begin  in  )uly,  2000,  and 
will  remain  in  the  field  for  12  months. 
There  is  no  dollar  cost  to  respondents. 
The  approved  burden  budget  for 
SLAITS  includes  the  burden  hours  for 
this  survev.  The  total  burden  hours  are 
estimated  at  34.819. 


Respondents 


No  of 
respondents 


No  of 
responses/ 
respondents 


Average 

burden/ 

response 

(in  hrs  ) 


Total 
burden 
(in  hrs  ) 


+- 


Screened  Households  

Families  of  children  with  special  health  care  needs 

Families  of  children  without  special  health  care  needs— insurance  status 

SCHIP  for  uninsured  children       

Total  


102.479 
39.750 

159,000 
26.659 


6/60 

18,248 

15/60 

9,938 

2/60 

5.300 

3/60  j 

1.333 

34.819 

Dated:  May  25.  2000. 
Charles  W.  Gollmar, 

Acting  Associate  Director  for  Policy,  Planning 
and  Evaluation.  Centers  for  Disease  Control 
and  Prevention  (CDC). 

[PR  Dog.  00-13650  Filed  5-31-00;  8:45  am] 
BILUNC  COOE  4163-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[30  DAY-38-00] 

Agency  Forms  Undergoing  Paperwork 
Reduction  Act  Review 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  publishes  a  list  of 
information  collection  requests  under 
review  by  the  Office  of  Management  and 
Budget  (OMB)  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  these 


requests,  call  the  CDC  Reports  Clearance 
Officer  at  (404)  639-7090.  Send  written 
comments  to  CDC,  Desk  Officer;  Human 
Resources  and  Housing  Branch,  New 
Executive  Office  Building,  Room  10235: 
Washington,  DC  20503.  Written 
comments  should  be  received  within  30 
days  of  this  notice. 

Proposed  Projects 

1 .  Preventive  Health  and  Health 
Services  Block  Grant,  Annual 
Application  and  Reports  (0920-0106) — 
Extension — The  Centers  for  Disease 
Control  and  Prevention  (CDC),  National 
Center  for  Chronic  Disease  Prevention 
and  Health  Promotion — In  1997,  the 
Office  of  Management  and  Budget 
approved  the  collection  of  information 
provided  in  the  grant  applications  and 
annual  reports  for  the  Preventive  Health 
and  Health  Services  Block  Grant  (0920- 
0106).  This  approval  expires  on 
November  30,  2000.  CDC  is  requesting 
an  extension  of  OMB  clearance  for  this 
legislatively  mandated  information 


collection  imtil  November  30,  2001.  The 
extension  is  limited  to  one  year  to  allow 
for  the  development  and  adherence  to 
Healthy  People  2010  to  be  released  the 
Spring  of  2000.  The  Preventive  Health 
and  Health  Services  Block  Grant  is 
mandated  according  to  section  1904  to 
adhere  to  the  Healthy  People 
framework,  therefore,  the  current 
apphcation  and  report  format  will  be 
restructured  to  coincide  with  2010  and 
resubmitted  for  OMB  clearance  at  that 
time. 

This  information  collected  through 
the  applications  from  the  official  State 
health  agencies  is  required  from  section 
1905  of  the  Public  Health  Service  Act. 
There  is  no  change  in  the  proposed 
information  collection  from  previous 
years.  The  information  collected  from 
the  aimual  reports  is  required  bv  section 
1906,  specifically  the  requirement  for 
uniform  data  sets  matching  the  uses  of 
funds.  The  total  estimated  annual 
burden  is  5490  hours. 


Respondents 


No.  of 
respondents 


No.  of 
responses/ 
respondent 


Average  bur- 
den per  re- 
sponse 

(in  hrs.) 


Total 
burden 


Application 
Report  

Total 


61 

61 


30 

60 


1830 
3660 


5490 


Dated:  May  25,  2000. 
Charles  W.  Gollmar, 

Acting  Associate  Director  for  Policy.  Planning 
and  Evaluation,  Centers  for  Disease  Control 
and  Prevention  (CDC). 
[FR  Doc.  00-13651  Filed  5-31-00;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Announcement  00092] 

Grant  Program  for  the  Hale 
Empowerment  and  Revitallzation 
Organization  (HERO);  Notice  of 
Availability  of  Funds 

A.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  fiscal  year  (FY)  2000 
funds  for  a  grant  program  to  the  Hale 
Empowerment  and  Revitallzation 
Organization  (HERO).  CDC  is  committed 
to  achieving  the  health  promotion  and 
disease  prevention  objectives  of 
"Healthy  People  2010"  a  national 


activity  to  reduce  morbidity  and 
mortality  and  improve  the  quality  of 
life.  This  announcement  is  related  to 
focus  area  to  increase  Access  to  Quality 
Health  Services.  For  the  conference 
copy  of  "Healthy  People  2010,"  visit  the 
internet  site:  http://www.health.gov/ 
healthypeople. 

The  purpose  of  this  program  is  to 
increase  the  health  and  social  status  of 
the  population  in  Hale  County,  Alabama 
by  eliminating  barriers  to  health  and 
social  services.  This  goal  will  be 
attained  though  the  voluntary 
collaboration  of  organizations  and 
individucds  concerned  with  the  welfare 
of  under-served  and  disparately  affected 
populations  of  Hale  County,  Alabama. 

B.  Eligible  Applicant 

Assistance  will  be  provided  only  to 
the  Hale  Empowerment  and 
Revitallzation  Organization  (HERO), 
Hale  County,  Alabama.  No  other 
applications  are  solicited.  The 
Conference  Report  (H.R.  Rep.  106-^79. 
at  601  (1999)  to  the  Consolidated 
Appropriations  Act,  2000,  Public  Law 
106-1 13,  directs  CDC  to  fund  the  Hale 
County,  Alabama,  HERO  program. 


C.  Availability  of  Funds 

Approximately  $130,000  is  available 
in  FY  2000,  to  fund  the  Hale 
Empowerment  emd  Revitalization 
Organization  in  Hale  County,  Alabama. 
It  is  expected  that  the  award  will  begin 
on  or  about  September  30,  2000,  and 
vfiW  be  made  for  a  12-month  budget 
period  within  a  project  period  of  one 
year.  Funding  estimates  may  change. 

D.  Where  To  Obtain  Additional 
Information 

If  you  have  questions  after  reviewing 
the  contents  of  all  the  documents, 
business  management/technical 
assistance  may  be  obtained  from:  Barry 
Copeland.  Grants  Management 
Specialist,  Grants  Management  Branch, 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control  and  Prevention 
(CDC),  Announcement  Number  00092, 
Room  3000,  2920  Brandywine  Road, 
Atlanta,  GA  30341-4146,  telephone 
(770)  488-2762,  E-mail  address: 
bjc8@cdc.gov. 

This  and  other  CDC  aimouncement 
can  be  found  on  the  CDC  home  page  on 
the  Internet:  http://wrww.cdc.gov. 

For  program  technical  assistance, 
contact:  James  B.  Holt.  M.P.A.,  Deputy 
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Director.  Division  of  Adult  and 
Community  Health,  National  Center  for 
C;hronic.  Di.sea.se  Prevention  and  Health 
Promotion,  Centers  for  Di.sease  Clontrol 
and  Prevention  (CDC).  4770  Buford 
Highway,  NE.,  Atlanta.  GA  30341-:?724, 
telephone:  404-t88-5269;  E-mad 
address:  jgh4@c:d(:.gov. 

Dated:  May  24.  20()(). 
|ohn  L.  Williams, 

Din-rtor.  Proctirfiiwnt  timl  l.rantfi  Office, 

CfntfTs  for  Disfdsr  Control  and  Prfvention 

IC.DC.I 
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BILUNQ  CODE  41«3-l8-f> 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Announcement  NumtMf  00087] 

Cooperative  Agreement  Between  CDC 
and  ASTHO;  Tot>acco  Control 
Information  and  Resource  Network 
(ASTHO) 

A.  Purpose 

The  (ientors  for  Di.sease  Control  and 
Prevention  ((^DC)  announres  the 
availability  of  funds  in  fiscal  year  (FY) 
2t)(H)  for  a  cooperative  agreement  with 
th(!  Association  t)f  State  and  Territorial 
Health  Officials  (ASTHO)  to  enhance  its 
capacity  to  provide  information  and 
technical  assistance  to  State  Health 
Officials  (SHOs)  and  affiliate  member 
groups.  (^D(;  is  committed  to  achieving 
the  health  promotion  and  disease 
prevention  objectives  of  "Healthy 
People  2t)10."  a  national  activity  to 
reduc;e  morbidity  and  mortality  and 
improve  the  quality  of  life.  This 
ann<)unc«!ment  is  related  to  the  focus 
areas  of  Tobacco  use  and  the  areas 
related  to  chronic  di.sea.se  prevention 
and  control.  For  the  conference  copy  of 
•Healthy  People  21)1U  ".  visit  the 
Internet  site:  <http://www.health.gov/ 
healthypeople> 

The  purpose  of  this  program  is  to 
address  issues  related  to 

1.  Tobacco-use  prevention  and  control 
programs; 

2.  The  following  four  goal  areas 
outlined  in  CDC's  National  Tobacco 
(Control  Program: 

a.  Eliminate  exposure  to 
environmental  tobacco  smoke; 

b.  Promote  quitting  among  young 
people  and  adults; 

c.  Prevent  initiation  among  young 
people;  and 

d.  Identify  and  eliminate  disparities 
among  population  groups); 

3.  Maintain  a  forum  where  State 
tobacco  control  managers  can 


communicate  among  themselves  and 
with  SHOs  and  ASTHO  affiliates  about 
tobacco-related  issues  impacting  their 
States;  and, 

4.  Chronic  disease  prevention  and 
control  programs  as  they  relate  to 
tobacco  use  prevention  and  control. 

B.  Eligible  Applicant 

Assistance  will  be  provided  only  to 
ASTHO.  No  other  applications  are 
solicited. 

ASTHO  is  the  only  organization  that 
represents  all  State  and  territorial  public 
health  officials,  including  a  network  of 
State  health  department  tobacco-control 
representatives. 

ASTHO  was  created  specifically  to 
represent  this  group  of  State  agencies  to 
the  Federal  government  and  other 
national  organizations  and  is  unique  in 
its  role  as  a  liaison  among  these 
officials.  It  has  served  as  a  capacity- 
building  organization  in  public  health 
matters  for  many  years  and  one  of  its 
major  objtxitives  is  the  sharing  of 
information  among  State  health 
departments 

A,STHO  has  established  a  unique 
network  of  public  health  professionals 
in  each  State  and  territory  who  are 
concerned  with  tobacco-use  and  chronic 
disease  preventi(jn  and  control 
programs.  A.STHO  has  maintained 
active  involvement  in  tobacco-related 
issues  through  their  Tobacco  Control 
Resource  Council.  The  Resource 
Council  has:  (1)  Developed  a  network  of 
tobacco-control  representatives 
representing  the  ten  U.S.  Public  Health 
-Service  Regions.  (2)  conducted  regular 
mailings  and  communications  with 
State  health  officials,  and  (3) 
coordinated  activities  between  Federal 
agencies  and  States. 

Note:  F'uhlii   L.iw  U)4-h.'>  stales  thdl  an 
orKani/alimi  dcst  rilwd  m  spc  tioii  .'j()l((  1(4)  (it 
Ihf  Internal  Keveiuie  Code  of  14H()  that 
fiiKages  111  lohhving  ac  tivities  is  not  eligible 
til  receive  lederai  funds  t  nnslituting  an 
.luard.  grant,  idiiperative  agreement. 
I  uiilract.  loan  or  any  other  form. 

C.  Availability  of  Funds 

,^pproximately  $350,000  is  available 
in  FY  2000  to  fund  this  award.  It  is 
expected  that  the  award  will  be  made  on 
or  about  |uly  1,  2000,  and  will  be  made 
for  a  12-month  budget  period  within  a 
proj«H.t  period  of  up  to  5  years.  Funding 
estimates  may  change. 

Continuation  awards  within  the 
approved  projt>c;t  period  will  be  made 
on  the  basis  of  satisfactorv'  progress  as 
evidenced  by  required  reports  and  the 
availabilitv  of  funds. 

D.  Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 


will  be  responsible  for  the  activities 
under  1.  (Recipient  Activities),  and  CDC 
will  be  responsible  for  the  activities 
under  2.  (CDC  Activities): 

J   Recipient  Activities 

a.  Advance  comprehensive  tobacco 
and  chronic  disease  prevention  and 
control  programs. 

(1)  Promote  and  foster  support  for 
comprehensive  tobacco  and  chronic 
disease  prevention  and  control 
programs  to  raise  tobacco  and  chronic 
disease  prevention  and  control  as  a 
priority  within  ASTHO  and  among  State 
health  officials,  affiliates,  and  other  key 
partners. 

(2)  Identify  and  develop  opportunities 
to  promote  successful  State  health 
department  tobacco  and  chronic  disease 
prevention  and  control  efforts  at 
ASTHO's  regional  and  national 
meetings. 

(3)  Provide  opportunities,  in  regional 
and  national  forums,  where  health 
officials  and  other  key  decisionmakers 
can  discuss  and  develop  policy 
positions  on  tobacco  use  and  chronic 
disease  prevention  and  control  issues. 

(4)  Maintain  liaison  with  the  National 
Association  of  City  and  County  Health 
Officials  (NACCHO).  the  National 
Association  of  Local  Boards  of  Health 
(NALBOH).  and  other  national  public 
health  organizations  interested  in 
tobacco,  chronic  disease  and  health  to 
encourage  support  for  comprehensive 
tobacco  and  chronic  disease  prevention 
and  control  programs. 

(5)  Coordinate  communication 
between  the  Tobacco  Resource  Council 
and  A.STHO  affiliates  to  foster 
communication  between  tobacco  control 
program  managers  and  affiliates 
regarding  State  tobacco  control  efforts. 
Disseminate  state-based  summaries  of 
these  efforts  to  SHOs,  affiliates  and 
other  partners  on  a  regular  basis. 

b.  Identify'  and  promote  opportunities 
to  educate  State  Health  Officials  and 
affiliate  member  leadership  programs,  as 
well  as,  guidelines  and  "Best  Practices" 
for  comprehensive  tobacco  control 
programs,  as  well  as.  about  guidelines 
and  recommendations  related  to  chronic 
disease  prevention  and  control.  This 
could  include  use  of  state-of-the-art 
technologies  such  as  distance-based 
learning,  web-based  information 
exchange  forums,  and  skill  building 
conferences/workshops. 

c.  Provide  staff  support  to  the  ASTHO 
Tobacco  Resource  Council  to  facilitate 
information  exchange  and  problem 
solving  among  tobacco  control  program 
managers  in  every-  region  (10  U.S.  Public 
Health  Service  Regions  and  the  Pacific 
Islands). 


d.  Identify  opportunities  for  ASTHO 
affiliates  to  work  collaboratively  with 
the  Tobacco  Resource  Council  to 
develop,  support  and/or  implement 
comprehensive  tobacco  control 
programs. 

e.  Monitor  the  implementation  of  the 
ASTHO  Policy  on  Tobacco  Use 
Prevention  and  Control.  Monitor  current 
events  and,  as  appropriate,  share 
information  with  States  and 
collaborating  agencies.  Before 
undertaking  any  data  collection  efforts, 
conduct  an  assessment  of  data  available 
through  other  sources. 

{.  Maintain  a  mechanism  [e.g., 
website,  e-mail  updates,  newsletter),  for 
sharing  timely  information  about 
tobacco-related  issues  with  SHOs,  State 
tobacco  control  contacts  and  affiliate 
membership.  F*rovide  links  to  websites 
that  would  be  useful  to  ASTHO's 
constituents. 

g.  Develop  an  annual  action  plan  and 
SMART  (specific,  measurable, 
achievable,  realistic  and  time-phased) 
objectives.  Develop  a  mechanism  for 
evaluating  overall  effectiveness  of  the 
plan. 

h.  Provide  a  full-time  staff  person  to 
coordinate  and  oversee  the  project. 

2.  CDC  Activities 

a.  Provide  consultation  and  technical 
assistance  in  the  planning, 
implementation  and  evaluation  of 
program  activities. 

b.  Provide  up-to-date  information  that 
includes  diffusion  of  best  practices  and 
current  research  and  data  in  the  areas  of 
tobacco  use  and  chronic  disease 
prevention  and  control. 

c.  Collaborate  in  the  planning  and 
support  of  workshops,  conferences,  and 
other  professional  gatherings  that  serve 
a  public  health  purpose,  and  provide 
speakers  for  meetings  that  are  national 
in  scope. 

d.  Provide  analytical  expertise  and 
assist  in  preparation  of  material  for 
publication  that  includes  information 
on  State  tobacco  prevention  and  control 
activities. 

e.  Provide  technical  assistance  to 
ASTHO  and  its  affiliates  regarding 
tobacco  control  and  chronic  disease 
programs  and  policies. 

E.  Application  Content 

Use  the  information  in  the  Program 
Requirements,  Other  Requirements,  and 
Evaluation  Criteria  section  to  develop 
the  application  content.  Your 
application  will  be  evaluated  on  the 
criteria  listed,  so  it  is  important  to 
follow  them  in  laying  out  your  program 
plan.  The  narrative  should  be  no  more 
than  50  pages  double-spaced  pages. 


printed  on  one  side,  with  one  inch 
margins,  and  unreduced  font. 

1.  Provide  a  description  of  the  tobacco 
and  chronic  disease  prevention  and 
control  activities  performed  and  the 
results  achieved  during  the  previous 
project  period  which  started  in  fiscal 
year  1997. 

2.  Identify  strategies  and  activities  for 
increasing  ASTHO's  involvement  in 
promoting  and  supporting 
comprehensive  tobacco  and  chronic 
disease  prevention  and  control 
programs  over  the  next  five  years. 

3.  Describe  how  ASTHO's  affiliate 
members  will  be  involved  with 
ASTHO's  tobacco  and  chronic  disease 
prevention  and  control  activities. 

4.  Describe  how  the  Tobacco  Control 
Resource  Council  will  facilitate 
communication  between  tobacco  control 
managers  and  SHO's. 

5.  Provide  an  Aiuiual  Action  Plan  that 
includes  objectives  that  are  specific, 
measurable,  achievable,  relevant  and 
time-phased.  Objectives  must  relate  to 
CDC's  National  Tobacco  Control 
Program  objectives  (four  goal  areas)  and 
the  elements  listed  under  the  "Recipient 
Activities"  section  of  this 
announcement. 

6.  Define  and  provide  an  operational 
plan  for  each  activity  necessary  to 
achieve  the  objectives. 

7.  Provide  an  evaluation  plan  that 
clearly  describes  the  methods  proposed 
to  evaluate  each  objective. 

Measurenftnts  must  be  established  to 
evaluate  the  level  of  achievement  of  all 
project  objectives  and  elements  listed 
under  the  "Recipient  Activities"  section 
of  this  announcement. 

8.  Provide  an  organizational  chart 
highlighting  line  and  staff  authority. 
Include  a  description  of  the  activities  for 
each  position. 

9.  Submit  a  detailed  budget  and  line- 
item  justification  that  is  consistent  with 
the  purpose  of  the  program  and  the 
proposed  project  objectives. 

F.  Submission  and  Deadline 

Application 

Submit  the  original  and  two  copies  of 
PHS  5161-1  (OMB  0937-0189).  Forms 
are  available  at  the  following  Internet 
address:  http://www.cdc.gov/.  Forms,  or 
in  the  application  kit.  On  or  before  Jime 
23,  2000,  submit  the  application  to  the 
Grants  Management  Specialist 
identified  in  the  "Where  to  Obtain 
Additional  Information"  section  of  this 
announcement. 

Deadline:  Applications  shall  be 
considered  as  meeting  the  deadline  if  it 
is  either: 

(a)  Received  on  or  before  the  deadline 
date;  or 


(b)  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  independent  review  group.  (The 
applicants  must  request  a  legibly  dated 
U.S.  Postal  Service  postmark,  or  obtain 
a  legibly  dated  receipt  from  a 
commercial  carrier  or  U.S.  Postal 
Service.  Private  metered  postmarks  shall 
not  be  acceptable  as  proof  of  timely 
mailing). 

Late  Application:  The  application 
which  does  not  meet  the  criteria  in  (a) 
or  (b)  above  is  considered  a  late 
application,  will  not  be  considered,  and 
will  be  returned  to  the  applicant. 

G.  Evaluation  Criteria  (100  Points) 

Each  application  will  be  evaluated 
individually  against  the  following 
criteria  by  an  independent  review  group 
appointed  by  CDC: 

1.  Five-year  Vision  (15  Percent) 

The  extent  to  which  the  applicant 
articulates  its  vision,  seeks  meaningful 
changes  for  a  five  year  period,  and  ties 
the  vision  to  the  Healthy  People  2010 
Objectives. 

2.  Annual  Action  Plan  (30  percent) 

a.  The  extent  to  which  the  objectives 
are  realistic  and  related  to  identified 
needs  and  purpose  of  the  program. 

b.  The  extent  to  which  activities  are 
realistic  and  feasible  and  will  help 
accomplish  the  objectives. 

c.  The  extent  to  which  there  are 
realistic  plans  to  promote  and  foster 
support  for  comprehensive  Tobacco 
Control  Programs  and  chronic  disease 
prevention  and  control  programs  to 
raise  tobacco  and  chronic  disease 
prevention  and  control  as  a  priority 
within  ASTHO  and  among  State  health 
officials,  affiliates,  and  other  key 
partners. 

3.  Project  Management  and  Staffing 
Plan  (30  Percent) 

a.  The  extent  to  which  the  applicant 
identifies  staff  that  have  the 
responsibility,  capability,  and  authority 
to  carry  out  the  activities,  as  evidenced 
by  job  descriptions,  and  ciuriculum 
vitae. 

b.  The  extent  to  which  the  plan  to 
manage  the  project  and  to  overcome 
challenges  is  logical,  resourceful,  and 
adequate  to  accomplish  the  purpose  of 
the  project. 

4.  Evaluation  (25  Percent) 

The  extent  to  which  the  applicant 
realistically  and  adequately  proposes  to 
measure  progress  in  tracking  and 
ineeting  objectives  and  presents  a 
reasonable  plan  for  obtaining  data, 
reporting  the  results  and  using  the 
results  for  programmatic  decisions. 
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5.  Budget  and  Accompanying 
Justification  (Not  Scored) 

The  extent  to  which  the  budget  is 
reasonable,  itemized,  clearly  justified 
and  consistent  with  the  work  plan  and 
intended  use  of  hinds. 

H.  Other  Requirements 

Technical  Reporting  Requirements 

Provide  CDC  with  the  original  plus 
two  copies  of: 

1.  Progress  reports  (semiannual) 

2.  Financial  status  report,  no  more 
than  90  days  after  the  end  of  the  budget 
period. 

3.  Final  financial  and  performance 
reports,  no  more  than  90  days  after  the 
end  of  the  project  period. 

Send  all  reports  to  the  Grants 
Management  Specialist  identified  in  the 
"Where  to  Obtain  Additional 
Information"  section  of  this 
announcement. 

The  following  additional 
requirements  are  acceptable  to  this 
program.  For  a  complete  description  of 
each,  see  Attachment  I  in  the 
application  kit. 

AR-7— Executive  Order  12372  Review 
AR-9 — Paperwork  Reduction  Act 

Requirements 
AR-11— Health  People  2010 
AR-12 — Lobbying  Restrictions 

I.  Authority  and  Catalog  of  Federal 
Domestic  Assistance  Number 

This  program  is  authorized  by  Section 
317(k)(2)  |42  U.S.C.  247b(2)l.  Section 
301  of  the  Public  Health  Service  Act.  as 
amended.  The  Catalog  of  Federal 
Domestic  Assistance  Number  is  9.1.283 

J.  Where  To  Obtain  Additional 
Information 

This  and  other  CDC  announcements 
can  be  found  on  the  CDC  Homepage 
Internet  address:  http://www.cdc.gov 
click  on  "Funding"  then  "Grants  and 
Cooperative  Agreements." 

Business  management  technical 
assistance  may  be  obtained  from: 
Kimberly  Pope.  Grants  Management 
Specialist,  Grants  Management  Branch. 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control  and  Prevention. 
Announcement  Number  00087.  2920 
Brandywine  Road.  Room  3000.  Atlanta. 
GA  30341-4146,  Telephone  number: 
(770)  488-2767.  FAX:  (770)  488-2777, 
Email  address:  kgp6@cdc.gov 

Program  technical  assistance  may  be 
obtained  from:  Barbara  Park.  Project 
Officer.  Program  Services  Branch,  Office 
on  Smoking  and  Health,  (-enters  for 
Disease  Control  and  Prevention.  4770 
Buford  Hwy.,  NE,  Telephone  number: 
(770)  488-1249.  FAX:  (770)  488-1147, 
Email  address:  bzp@«:dc.gov 


Dated:  May  24,  2000 

)ohn  L.  Williams, 

Director.  Procurement  and  (irants  Office. 
Centers  for  Disease  Control  and  Prevention 

icnci 

IFR  Doc:.  00-nM7  Filed  5-.31-00;  8:45  dm] 
BILUNG  COOE  4ie3-1«-r 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Canters  for  Disease  Control  and 
Prevention 

Disease,  Disability,  and  Injury 
Prevention  and  Control  Special 
Emphasis  Panel  (SEP):  Cooperative 
Agreements  for  Prevention  Research 
Centers,  Program  Announcement 
98047 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463).  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  meeting. 

Name:  Disease,  Disability,  and  Injury 
Prevention  and  Control  Special  Emphasis 
Panel  (SEP):  Cooperative  Agreements  for 
Prevention  Research  Centers,  Program 
.Announcement  »98047,  meeting 

Times  and  Dates.  8:.30  a.m. -9  a.m..  July  11. 
2000  (Open).  9  a.m.-5  p.m..  |ulv  11.  2000 
(Clo.sed)  8  a.m. -5  p.m..  )uiv  12'.  2000 
(Closed). 

Place  Sheraton  Colony  Square  Hotel,  188 
14th  Si  ,  NE.  .Atlanta.  GA  Telephone  404/ 
H92-«000. 

Status  F'ortions  of  the  meeting  will  be 
(:i(jsed  to  the  publii   in  a(  cordanie  with 
provisums  set  forth  in  section  .5.52b(c  )(4)  and 
(6),  Title  5  r  S  (:.,  and  the  Determination  of 
the  Assoi  late  Director  for  Management  and 
Operations.  CDC^.  pursuant  to  Public  Law  92- 
463 

Matters  To  Be  Discussed  The  meeting  will 
m(  hide  the  review.  dis(  ussion.  and 
evaluation  of  applications  received  in 
response  to  Program  .Announi  ement  #98047. 

Contact  Person  for  More  Information 
David  Elswii  k.  Centers  for  Disease  (Control 
and  Prevention.  National  Onter  for  Chronic 
Disease  Prevention  and  Health  Promotion. 
4770  Buford  Highway  m/s  K:U),  Atlanta.  CA.. 
30:j41    Telephone  770/488-.'i39.'S,  email 
d(  el«l(  di   gov 

The  Director.  Management  Analvsis  and 
.Servii  es  office  has  been  delegated  the 
authority  to  sign  Federal  Register  notices 
pertaining  to  announcements  of  meetings  and 
other  (  ommiltee  management  activities,  for 
both  the  Centers  for  Disease  (Control  and 
Prevention  and  the  .Agencv  for  Toxic 
Substanc  es  and  Disease  Registry. 

Dated:  May  24.  2000. 
Carolyn  ].  Russell. 

Director.  Management  .Analysis  and  Services 
Office.  Centers  for  Disease  Control  and 
Prevention  CDC 

IFR  Doc    0()-136.'i2  Filed  5-31-OU;  8:45  am] 
BILUNQ  COOE  41S3-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Disease,  Disability,  and  Injury 
Prevention  and  Control  Special 
Emphasis  Panel  (SEP):  Childhood 
Agricultural  Safety  and  Health 
Research,  RFA-OH-00-001 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463).  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  meeting. 

Name:  Disease.  Disability,  and  Injury 
Prevention  and  Control  Special  Emphasis 
Panel  (SEP):  Childhood  Agricultural  Safety 
and  Health  Research,  RFA-OH-OO-OOl. 

Times  and  Dates:  12  p.m. -12:30  p.m..  June 
21.  2000  (Open).  12:30  a. m.-5  p.m.,  June  21, 
2000  (Closed).  8  a.m. -5  p.m.,  )une  22,  2000 
(Closed). 

Place:  Embassy  Suites,  1900  Diagonal 
Road.  Alexandria.  Virginia  22314. 

Status:  Portions  of  the  meeting  will  be 
closed  to  the  public  in  accordance  with 
provisions  set  forth  in  section  552b(c)(4)  and 
(6),  Title  5  U  S.C,  and  the  Determination  of 
the  Associate  Director  for  Management  and 
Operations,  CDC,  pursuant  to  Public:  Law  92- 
463. 

Matters  To  Be  Discussed:  The  meeting  will 
include  the  review,  discussion,  and 
evaluation  of  applications  received  in 
response  to  RFA-OH-00-001 

Contact  Person  for  More  Information: 
Michael  ).  Calvin,  Ir.,  Ph.D..  National 
Institute  for  Occupational  Safety  and  Health, 
CDC,  1600  Clifton  Road,  N.E.,  m/s  D30 
Atlanta,  Georgia  30333.  Telephone  404/639- 
3,525,  e-mail  mtg3@cdc.gov 

The  Director,  Management  .Analysis  and 
.Services  office  has  been  delegated  the 
authority  to  sign  Federal  Register  notices 
pertaining  to  announc;ements  of  meetings  and 
other  committee  management  activities,  for 
both  the  Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  May  23,  2000. 
Carolyn  ).  Russell, 

Director.  Management  Analysis  and  Sendees 
Office.  Centers  for  Disease  Control  and 
Prevention  CDC. 
IFR  Doc.  00-13653  Filed  5-31-00;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Disease,  Disability  and  Injury 
Prevention  and  Control  Special 
Emphasis  Panel:  The  National 
Occupational  Research  Agenda 
(NORA),  RFA  OH-00-002,  Intervention 
Effectiveness  Research  in 
Occupational  Safety  and  Health 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463).  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  meeting. 

.\'ame:  Disease,  Disability  and  Injury- 
Prevention  and  Control  Special  Emphasis 
Panel:  The  National  Occupational  Research 
.\genda  (NORA).  RFA  OH-00-002. 
Intervention  Effectiveness  Research  in 
Occupational  Safety  and  Health. 

Times  and  Date:  8  a.m. -8:30  a.m.,  June  20, 
2000  (Open),  8:30  a.m. -5  p.m..  lune  20,  2000 
(Closed). 

Place:  Embassy  Suites  Hotel,  1900 
Diagonal  Rd.,  Alexandria,  VA  22134, 

Status:  Portions  of  the  meeting  will  be 
closed  to  the  public  in  accordance  with 
provisions  set  forth  in  section  552b(c)(4)  and 
(6).  Title  5  L'.,S.C,,  and  the  Determination  of 
the  Assoc:iate  Director  for  Management  and 
Operations,  CDC.  pursuant  to  Public  Law  92- 
463. 

Matters  To  Be  Discussed:  The  meeting  will 
inc:lude  the  review,  discussion,  and 
evaluation  of  applications  received  in 
response  to  the  NORA  RFA  OH-00-002. 

Contact  Person  for  More  Information:  Price 
(Connor.  Ph.D..  National  Institute  for 
Occupational  .Safety  and  Health.  CDC,  1600 
C:iifton  Road.  N.E..  m/s  D30  Atlanta.  Georgia 
30333.  Telephone  404/639-2383.  e-mail 
spc3@cdc.gov. 

The  Director.  Management  Analvsis  and 
Services  Office,  has  been  delegated  the 
authority  to  sign  Federal  Register  Notices 
pertaining  to  announcements  of  meetings  and 
other  committee  management  activities,  for 
both  the  Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Subsfances■^  and  Disease  Registry. 

Dated:  May  23.  2000. 
Carolyn ).  Russell, 

Director.  Management  Analysis  and  Senices 
Office.  Centers  for  Disease  Control  and 
Prevention  ICDC). 
[VR  Doc.  00-13654  Filed  5-31-00;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  OON-0002] 

Agency  Information  Collection 
Activities;  Announcement  of  0MB 
Approval;  Application  for  Exemption 
From  Federal  Preemption  of  State  and 
Local  Medical  Device  Requirements 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  a  collection  of  information  entitled 
"Application  for  Exemption  From 
Federal  Preemption  of  State  and  Local 
Medical  Device  Requirements"  has  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  the  Paperwork 
Reduction  Act  of  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 

Peggy  Schlosburg,  Office  of  Information 
Resources  Management  (HFA-250). 
Food  and  Drug  Administration.  5600 
Fishers  Lane,  Rockville.  MD  20857, 
301-827-1223. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  April  13,  2000  (65 
FR  19915),  the  agency  announced  that 
the  proposed  information  collection  had 
been  submitted  to  OMB  for  review  and 
clearance  under  44  U.S.C.  3507.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to. 
a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  OMB  has  now  approved  the 
information  collection  and  has  assigned 
OMB  control  number  0910-0129.  The 
approval  expires  on  May  31.  2003.  A 
copy  of  the  supporting  statement  for  this 
information  collection  is  available  on 
the  Internet  at  http://www.fda,gov/ 
ohrms/dockets. 

Dated:  May  26.  2000. 
William  K.  Hubbard, 

Senior  Associate  Commissioner  for  Policy. 

Planning,  and  Legislation. 

IFR  Doc.  00-13742  Filed  5-31-00:  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  99N-49331 

Agency  information  Collection 
Activities;  Announcement  of  OMB 
Approval;  FDA  Safety  Aiert/Pubilc 
Health  Advisory  Readership  Survey 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  a  collection  of  information  entitled 
"FDA  Safety  Alert/Public  Health 
Advisory  Readership  Survey  '  has  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  the  Paperwork 
Reduction  Act  of  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peggy  Schlosburg.  Office  of  Information 
Resources  Management  (HFA-250). 
Food  and  Drug  Administration.  5600 
Fishers  Lane.  Rockville,  MD  20857. 
301-827-1223. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  March  22.  2000  (65 
FR  15345).  the  agency  announced  that 
the  proposed  information  collection  had 
been  submitted  to  OMB  for  review  and 
clearance  under  44  U.S.C.  3507.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to. 
a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  OMB  has  now  approved  the 
information  collection  and  has  assigned 
OMB  control  number  0910-341.  The 
approval  expires  on  May  31.  2003.  A 
copy  of  the  supporting  statement  for  this 
information  collection  is  available  on 
the  Internet  at  http://wvvw.fda.gov/ 
ohrms/dockets. 

Dated:  May  26.  2000. 
William  K.  Hubbard. 

Senior  Associate  Commissioner  for  Policy, 
Planning,  and  Legislation. 
[FR  Doc.  00-13743  Filed  5-31-00;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  99N-5222] 

Agency  Information  Collection 
Activities;  Announcement  of  OMB 
Approval;  Notice  of  a  Claim  for  GRAS 
Exemption  Based  on  a  GRAS 
Determination 

AGENCY:  Food  and  Drug  Administration. 
HHS. 


35100 
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ACTION:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  a  collection  of  information  entitled 
"Notice  of  a  Claim  for  GRAS  Exemption 
Based  on  a  GRAS  Determination"  has 
been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act  of  1995. 
FOR  FURTHER  MFORMATION  CONTACT: 
Peggy  Schloshurg,  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-«27-1223. 

8UPPt.EMENTARY  INFORMATION:  In  die 
Federal  Register  of  March  31.  2000  (65 
FR  17284),  the  agency  announced  that 
the  proposed  information  collection  had 
been  submitted  to  OMB  for  review  and 
clearance  imder  44  U.S.G.  3507.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  it 
displays  a  ctirrently  valid  OMB  control 
number.  OMB  has  now  approved  the 
information  collection  and  has  assigned 
OMB  control  number  0910-0342.  The 
approval  expires  on  May  31,  2003.  A 
copy  of  the  supporting  statement  for  this 
information  collection  is  available  on 
the  Internet  at  http://www.fda.gov/ 
ohrms/dockets. 

Dated:  May  26,  2000. 
William  K.  Hubbard, 

Senior  Associate  Commissioner  for  Policy, 

Planning,  and  Legislation 

|FR  Doc.  00-13744  Filed  .S- .31-00;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Joint  Maating  of  ttw  Nonpraacriptlon 
Druga  Advisory  Commlttaa  and  tha 
Endocrinologic  and  Mataboiic  Druga 
Advlaory  Commlttaa;  Notice  of  Maating 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 


This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  The  meeting  will  be  open  to  the 
public. 

Name  of  Committees:  Nonpr«si:riptu)n 
Drugs  Advisory  (;ommittee  and  the 
Endocrinologic  and  Metabf)li(:  Drugs 
Advisory  Committee. 

General  Function  of  the  Committees  To 
provide  advice  and  recommendations  to  the 
agency  on  FDA's  regulatory  issues. 

Date  and  Time  The  meeting  will  be  held 
on  Fuly  13  and  14.  2000.  8  a.m.  to  5  p.m. 


Location  Holiday  Inn.  Versailles 
Ballrooms  I.  II.  HI.  and  IV.  8120  Wisconsin 
Ave.,  Bethesda.  MD. 

Contact  Person  .Sandra  L.  Titus  or 
Kathleen  R.  Reedy,  Center  for  Drug 
Evaluation  and  Research  (HFD-21).  Food  and 
Drug  Administration.  5600  Fishers  Lane,  (for 
express  delivery.  5630  Fishers  Lane,  rm. 
1093).  Rockville.  MD  20857.  301-827-7001. 
or  e-mail:  Tituss@cder.fda.gov,  or  FDA 
Advisory  Committee  Information  Line.  1- 
800-741-8138 (301-443-0572  in  the 
Washington.  DC  area),  code  12541.  Please 
call  the  Information  Line  for  up-to-date 
information  on  this  meeting. 

Agenda:  On  July  13  and  14,  2000,  the 
committees  will  consider  new  drug 
applications  (NDA)  proposing  over-the- 
counter  (OTC)  use  of  cholesterol  lowering 
agents.  On  luly  13.  2000,  the  committees  will 
consider  OTC  availability  of  Mevacor*,  NDA 
21-213.  (lovastatin,  10  milligrams  (mg) 
tablets),  Merck  and  Co.,  proposed  to  treat 
individuals  with  total  cholesterol  levels  of 
200-240  mg/dl  (deciliter)  and  low  density 
lipoprotein  levels  (LDL)  over  130  mg/dl.  The 
proposed  indication  is  for  men  over  40  years 
of  age  and  postmenopausal  women  who  do 
not  have  established  cardiovascular  disease 
or  diabetes.  On  July  14.  2000.  the  committees 
will  consider  OTC  availability  of  Pravachol* 
NDA  21-198.  (pravastatin  sodium.  10  mg 
tablets),  Bristol-Myers  Squibb,  proposed  to 
treal^ndividuals  with  total  cholesterol  levels 
of  200  and  240  mg/dl  and  LDL  over  130  mg/ 
dl.  The  proposed  indication  is  for  individuals 
who  do  not  have  established  cardiovascular 
disease  or  diabetes. 

Pmcedure:  Interested  persons  may  present 
data,  information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee  Written  submissions  may  be 
made  to  the  contact  person  bv  lulv  6.  2000 
Oral  presentations  from  the  public:  will  be 
scheduled  between  approximately  8  a.m.  to 
q  am   on  luly  13.  2000  Time  allotted  for 
each  presentation  may  be  limited  Those 
desiring  to  make  formal  oral  presentations 
should  notify  the  contact  person  before  July 
6,  2000,  and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or  arguments 
thev  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and  an 
indication  of  the  approximate  time  requested 
to  make  their  presentation 

Notice  of  this  meeting  is  given  under  the 
Federal  Advisory  Committee  Act  (5  U.S.C. 
app   2) 

Dated  May  17,  2000. 
Linda  A.  Suydam. 

Senior  Associate  Commissioner 

jFR  Doc   00-13741  Filed  5-31-00;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Inatltutaa  of  Health 

National  Cancer  Inatltute;  Notice  of 
lAaating 

Pursuant  to  section  10(a)  of  the 
Federal  Advisory  Committee  Act.  as 


amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
National  Cancer  Institute  Director's 
Consumer  Liaison  Group. 

The  meeting  will  be  open  to  the 
public,  with  attendance  limited  to  space 
available.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

Name  of  Committee:  National  Cancer 
Institute  Director's  Consumer  Liaison  Group. 

Date:  June  1.  2000. 

Time:  12  PM  to  1  PM. 

Agenda:  To  discuss  topics  raised  at  the 
DCLG  April  17-18.  2000  meeting. 

Place:  NTH.  Federal  Building,  7550 
Wisconsin  Ave.,  Room  6ClO,  Bethesda.  MD 
20892-2580  (Telephone  Conference  Call). 

Contact  Person.  Elaine  Lee.  Acting 
Executive  Secretary.  Office  of  Liaison 
Activities.  National  Cancer  Institute,  National 
Institutes  of  Health,  Federal  Building,  Room 
eClO.  Bethesda,  MD  20892-2580,  (301)  594- 
3194. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  scheduling 
conflicts. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction, 
93.393,  Cancer  Cause  and  Prevention 
Research;  93.394,  Cancer  Detection  and 
Diagnosis  Research;  93.395.  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
Research;  93.397.  Cancer  Centers  Support; 
93.398,  Cancer  Research  Manpower;  93.399. 
Cancer  Control,  National  Institutes  of  Health, 
HHS) 

Dated:  May  23.  2000. 
La  Verne  Y.  Stringfield. 

Director.  Office  of  Federal  Advisory 
Committee  Policy 

|FR  Do(    00-13722  Filed  5-31-00:  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Inatltutaa  of  Health 

National  Cancer  Inatltute;  Notice  of 
Cloaed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b{c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 


applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Cancer 
Institute  Initial  Review  Group,  Subcommittee 
F — Manpower  &  Training. 

Date:  June  14-16,  2000. 

Time:  6:30  pm  to  8  am. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn — Georgetown,  2101 
Wisconsin  Avenue,  N.W.,  Washington,  DC 
20007. 

Contact  Person:  Mary  Bell,  Phd,  Scientific 
Review  Administrator,  Grants  Review 
Branch,  Division  of  Extramural  Activities, 
National  Cancer  Institute,  National  Institutes 
of  Health,  PHS,  DHHS,  6116  Executive 
Boulevard,  Room  8058,  Bethesda,  MD  20892, 
301/496-7978. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction; 
93.393,  Cancer  Cause  and  Prevention 
Research;  93.394,  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support; 
93.398,  Cancer  Research  Manpower;  93.399, 
Cancer  Control,  National  Institutes  of  Health, 
HHS) 

Dated:  May  23,  2000. 
LaVeme  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory- 
Committee  Policy. 

IFR  Doc.  00-13727  Filed  5-31-00;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  inatltutaa  of  Health 

National  Center  for  Complamantary  & 
Altamativa  Madicina;  Notice  of  Cioaad 
Meetinga 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 


Name  of  Committee:  National  Center  for 
Complementary  and  Alternative  Medicine 
Special  Emphasis  Panel. 

Date:  ]u\y  11-12,  2000. 

Time:  8:30  AM  to  2  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Doubletree  Hotel,  1750  Rockville 
Pike.  Rockville,  MD  10852. 

Contact  Person:  John  C.  Chah,  Scientific 
Review  Administrator,  National  Institutes  of 
Health.  NCCAM,  Building  31,  Room  5B50, 
9000  Rockville  Pike,  Bethesda,  MD  20892. 
301-402-4334,  johnc@od.nih.gov. 

Name  of  Committee:  National  Center  for 
Complementary  aind  Alternative  Medicine 
Special  Emphasis  Panel. 

Dofe:  July  12-14,2000. 

Time:  8:30  AM  to  4  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Doubletree  Hotel,  1750  Rockville 
Pike,  Rockville,  MD  20852. 

Contact  Person:  Sheryl  K  Brining.  National 
Center  for  Complementary  and  Alternative 
Medicine,  National  Institutes  of  Health,  31 
Center  Drive,  Room  5B50,  Bethesda,  MD 
20892-2182,  (301)  496-7498,  sb44k@nih.gov. 

Dated:  May  25,  2000. 
LaVeme  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  00-13721  Filed  5-31-00;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  inatitutea  of  HaaKh 

National  Canter  for  Reaearch 
Reaourcea;  Notice  of  Cloaed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  foUowdng 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Scientific  and 
Technical  Review  Board  on  Biomedical  and 
Behavioral  Research  Facilities. 

Date:  June  16,  2000. 

Time.  2:00  pm  to  4:30  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Office  of  Review,  National  Center  for 
Research  Resources,  6705  Rockledge  Drive, 


Bethesda,  MD  20892  (Telephone  Conference 
Call). 

Contact  Person:  D.G.  Patel.  Scientific 
Review  Administrator.  Office  of  Review. 
National  Center  for  Research  Resources.  6705 
Rockledge  Drive.  MSC  7965.  Room  6018. 
Bethesda,  MD  20892-7965.  301-435-0824. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306.  Comparative  Medicine. 
93.306;  93.333.  Clinical  Research.  93.333: 
93.371,  Biomedical  Technology:  93.389. 
Research  Infrastructure,  National  Institutes  of 
Health.  HHS) 

Dated:  May  23.  2000 
LaVeme  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  00-13730  Filed  5-31-00;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Inatitutea  of  Health 

National  Human  Genome  Reaearch 
Inatltute;  Notice  of  Cloaed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory'  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b{c){6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Human 
Genome  Research  Institute  Special  Emphasis 
Panel. 

ZJofe;  July  5-6.2000. 

Time:  July  5.  2000.  10:00  pm  to  Recess. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  The  Hyatt  Regency  Hotel.  100 
Bethesda  Metro  Center,  Bethesda.  MD  20814. 

Time:  July  6.  2000.  8:30  am  to 
Adjournment. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  The  Hyatt  Regency  Hotel,  100 
Bethesda  Metro  Center.  Bethesda.  MD  20814. 

Contact  Person:  Rudy  O.  Pozzatti.  PhD. 
Scientific  Review  Administrator,  Office  of 
Scientific  Review.  National  Human  Genome 
Research  Institute,  National  Institutes  of 
Health,  Bethesda,  MD  20892,  301  402-0838. 
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(Caldlomie  ot  KHciftMl  DiinicstK   .Assistance 
Cro^fiini  Ni)s  'I  i    1  7;j,  Hniiitiii  ( iciKinif 
ResjMn  h.  N,iti<in,il  liistilnl.-s  (i(  Health,  HH.S| 

Dated    M,iv  J">   ^00(1 
l.aVeme  Y.  StrinKfield, 

Dtrt'clor.  ( )tlit  r  i>t  Ffdrnil  .-\il\isnr\ 
(^■niiinittff  Pulu  \ 

IKK  !)(«     ()()~-l  1714  Filed  -)-n-()().  H  4.t  ami 
BILLING  CODE  4140-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Human  Genome  Research 
Institute;  Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b{c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

\(imf  (if  (■""imittrf  National  Human 
(ifinome  Kesean  h  Institute  Initial  Review 
(Jroup  Cienome  Keseari  h  Keview  (icinimittee 

Dotf  lunt!  5.  2000 

7imf .  8:.10  AM  to  .i  PM 

Aifcniid    Vi)  review  and  evahiatu  grant 
.ipplu  ations 

Pkuf   Holidav  Inn  Hethesda.  H\2U 
WiSLunsin  Avenue.  Bethesda.  Ml)  20H14 

Contact  Pprson:  Ken  D  Nakamura.  PHD. 
Scientifii   Keview  .AdnHnistratur,  Offic  e  of 
.Sc.ientifii   Review.  Natinnal  Human  (reniime 
Kesean  h  Institute.  National  Institutes  ot 
Health.  Hethesda,  MI)  20H92.  tOl  4(I2-()H  !H 

This  notii  e  IS  heiiig  [lublished  less  than   It 
davs  [jnor  to  the  meeting  due  to  the  timing; 
hmil.itions  imposed  1)V  the  review  and 
hindinx  i  \i  le. 

I( Catalogue  of  Feder.ii  Domestic  Assistance 
Program  Nos,  '),)  172,  Human  Genome 
Keseari  h.  National  Institutes  of  Healtti.  HH.Sj 

Dated:  May  2,t.  2(K)() 
LaVeme  Y.  StrinKfield. 

nin'<  lor.  Oflu  r  at  h'rilrnil  .•\i/v  isnr\ 
Commitlfp  Pnlic  \ 

|FK  I)u(     00-1  i71H  Fileil  ^)--n  -iW.  H  4.')  ami 
BtLLINO  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  InstKutes  of  Health 

National  Institute  of  Mental  Health; 
Notice  of  Closed  Meetings 

Pursuant  to  section  10((1)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C'.  Appendix  2).  notice 
if  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearlv  unwarranted 
invasion  of  personal  privacy. 

\amf  of  Lommittrr  .National  Institute  of 
Menial  Health  Special  Emphasis  Panel. 

Doff  lune  16.  2000 

Timr  qoo  am  to  4:00  pm. 

Afff'nda    I'o  review  ,ind  evaluate  grant 
applications 

Placf  NHurosc:ienr:es  Center.  6001 
Executive  Boulevard,  Bethesda.  MD  20H.52 

Contact  Person  ,\sikiya  VVah  ourt.  PhD, 
Sf  ientifii   Keview  .Administrator.  Division  of 
Extramural  Activities.  National  Institute  of 
Mental  Health.  NIH.  6001  Exb(  utive 
Boulevard.  Room  6nH.  MSC  9606.  Bethesda. 
MD  20H92-9606.  t01-44:t-6470 

This  notii  e  is  being  published  less  than  \S 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  r  V(  le 

\(inu'  (i!  (j)ininittcf  National  Institute  ot 
Mental  Health  ,Spe(  lal  Emphasis  Panel 

Dnlc   lulv  11-12.  2000, 

I  111),'   H  00  am  to  91)0  pm 

A^frnia  To  review  and  evaluate  grant 
applii  ations 

Place  (Governor's  House  Hotel.  17th  Si 
Rhode  Island  .Avenue,  N'W,  Washington,  DC 
200  th 

CantiK  t  Perso/i   Hoiiinam  H    .Aral.  PhD, 
Scientitii   KiHiew  ,Administrator,  Division  ot 
Kxtramuial  .A(  tivities,  .National  Institute  ol 
.Mental  Health.  NIH.  ROOl  Exei  utive  Blvd  . 
Room  6150.  .M.SC  960H.  Bethesda.  MI)  20892- 
960B.  .101-44:1-1:140 

(Catalogue  ol  Federal  Domestn   .Assistance 
Program  Nos  9:1.242.  Mental  Health  Research 
dranls.  9:1  2H1,  .Si  lentist  Development 
Award.  .Si  lentist  Development  .Award  for 
Clinicians,  and  Keseari  h  Scientist  Award; 
9:J.2H2.  .Mental  Health  National  Resean  h 
Service  .Awards  for  Research  I'raining. 
National  Institutes  of  Health.  HHS) 


Dated:  Mav  2.5,  2000 

La  Verne  Y.  Stringfield, 

Director.  Office  ol  Federal  Advisory 
(Committee  Policy 

|FR  Doi    00-1,1715  Filed  5-:)l-00:  8:45  am] 

BILLING  CODE  41 40-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institutes  of  Arthritis  and 
Musculoslteletal  and  Skin  Diseases; 
Notice  of  Closed  lAeeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  section  552b(c)(4) 
and  552b(c)(6).  Title  5  U.S.C,  as 
amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

S'anw  cjf  Committee  National  Institute  of 
.Arthritis  and  Musculoskeletal  and  Skin 
Diseases  .Special  Emphasis  Panel. 

Date  lulv  12.  2000. 

Time  H.^^)  AM  to  3  PM 

Agenda  To  review  and  evaluate  grant 
ap[)lii, ations  and'or  proposals. 

Place  Double  Tree  Hotel.  1750  Roi  kville 
Pike.  Rockville.  MD  20852. 

Contact  Person  Tommy  L.  Broadwater. 
PHD.  Chief.  Grants  Keview  Branch.  National 
Institutes  of  Health.  NI.AMS,  Natcher  Bldg,. 
Room  5As25i:.  Bethesda.  MD  20892.  301- 
594^952 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos,  93  846,  Arthritis, 
Miiscuoskeletal  and  Skin  Diseases  Research, 
National  Institutes  of  Health.  HHS) 
Dated:  May  25.  2000 

I.aVeme  \.  Stringfield, 

Di ret  tor.  Office  of  Federal  Advisor\' 
Committee  Policy 

IFR  Doi    00-13717  Filed  5-31-00;  8:45  am] 

WLUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Nursing  Research; 
Notice  of  Closed  IMeeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
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amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  to  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Nursing  Research  Special  Emphasis  Panel  To 
review  Individual  National  Research  Service 
Award  Applications. 

Date:  June  23,  2000. 

Time:  1  PM  to  4  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Building  45,  Room  3AN-18B,  MD 
20892  (Telephone  Conference  Call). 

Contact  Person:  Mary  J.  Stephens-Frazier. 
PHD.  Scientific  Review  Administrator, 
National  Institute  of  Nursing  Research, 
National  Institutes  of  Health,  Natcher 
Building,  Room  3AN32,  Bethesda,  MD  20892, 
(301)594-5971. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.361,  Nursing  Research, 
National  Institutes  of  Health.  HHS) 

Dated:  May  25.  2000. 
LaVeme  Y.  Stringfield, 
Director.  Office  of  Federal  Advisory 
Committee  Policy. 

IFR  Doc.  00-13719  Filed  5-31-00;  8:45  am) 
BILLING  CODE  4140-01-«a 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutes  of  Health 

National  institute  of  Neurological 
Disorders  and  Stroke;  Notice  of  Closed 
Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b{c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 


Name  of  Committee:  National  Institute  of 
Neurological  Disorders  and  Stroke  Special 
Emphasis  Panel. 

Dafe:  June  1.  2000. 

Time:  1  PM  to  2  PM. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  Neuroscience  Center.  National 
Institutes  of  Health,  6001  Executive  Blvd.. 
Bethesda.  MD  20892.  (Telephone  Conference 
Call). 

Contact  Person:  Phillip  F.  Wiethom. 
Scientific  Review  Administrator.  Scientific 
Review  Branch.  NINDS/NIH/DHHS. 
Neuroscience  Center,  6001  Executive  Blvd.. 
Suite  3208,  MSC  9529,  Bethesda.  MD  20892- 
9529,  301-495-9223. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  of 
Neurological  Disorders  and  Stroke  Special 
Emphasis  Panel. 

Da(e;  June  28,  2000. 

Time:  1  PM  to  3  PM. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  Neuroscience  Center,  National 
Institutes  of  Health,  6001  Executive  Blvd.. 
Bethesda.  MD  20892.  (Telephone  Conference 
Call). 

Contact  Person:  Phillip  F.  Wiethorn. 
Scientific  Review  Administrator.  Scientific 
Review  Branch.  NINDS/NIH/DHHS. 
Neuroscience  Center.  6001  Executive  Blvd.. 
Suite  3208,  MSC  9529.  Bethesda.  MD  20892- 
9529.  301-496-9223. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.853.  Clinical  Research 
Related  to  Neurological  Disorders;  93.854, 
Biological  Basis  Research  in  the 
Neurosciences.  National  Institutes  of  Health. 
HHS) 

Dated:  May  25.  2000. 
LaVeme  Y.  Stringfield, 
Director.  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  00-13720  Filed  5-31-00:  8:45  am] 

BILUNG  CODE  41 40-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Drug  Abuse; 
Notice  of  Closed  Meetfng 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material. 


and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Drug  Abuse  Special  Emphasis  Panel,  Viral 
Hepatitis  and  HIV  in  Drug  and  .Alcohol 
Users. 

Dafe.  July  27.  2000. 

Time:  9:00  am  to  6:00  pm. 

Agenda:To  review  and  evaluate  grant 
applications. 

P/ace.  Radisson  Barcelo  Hotel.  2121  P 
Street  NW.  Washington.  DC  20037. 

Contact  Person:  Kesinee  Nimit.  MD.  Health 
Scientist  Administrator.  Office  of  Extramural 
Affairs.  National  Institute  on  Drug  Abuse. 
National  Institutes  of  Health.  DHHS.  6001 
Executive  Boulevard,  Room  3158.  MSC  9547, 
Bethesda,  MD  20892-9547.  (301)  435-1432. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.277.  Drug  Abuse  Scientist 
Development  Award  for  Clinicians.  Scientist 
Development  Awards,  and  Research  Scientist 
Awards.  93.278.  Drug  Abuse  National 
Research  Service  Awards  for  Research 
Training;  93.279.  Drug  Abuse  Research 
Programs.  National  Institutes  of  Health, 
HHS). 

Dated;  May  24.  2000. 
LaVeme  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc,  00-13725  Filed  5-31-00;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Aging;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  cr  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
.Aging  Specil  Emphasis  Panel.  Molecular 
Mechanisms  of  Signaling  in  .Aging  and  -AD. 

Date:  May  31-Iune  1.  2000. 

Time:  7:00  pm  to  4:30  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 
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P/i;(  (•   K.ulisMin  Hotel,  HOH  JOtli  StriM'I. 
.Snutti  Hirnimnhciiii.  .M. 

(,'i);i(iii  f  I'rrsiiii   I.muM"  I,   Hmi.  I'hl).  The 

HclllMSll.l    (  Idll'WrlV    HllllllinX.    'Jdl     VV|S(()|IMI1 

.\vfMiic/Siut.'  JCJIJ,  Hfttifsil,!   Ml)  J()H92. 
(Kill  4<Hi-'tt)fit. 

This  iiotiiH  IS  tifinn  pulilislifil  less  Ihnii  Ifi 
ilavs  |)ru)r  tii  the  muflinx  iliit-  tn  the  tniim>} 
lirnita'ions  imposi-il  l)v  ihf  rt-vievv  dinl 
liiruling  rvile 

Same  i>l Cominittff  N.itiiiii<il  liistituli' nii 
Aging  Spi'i  idl  Kniphasis  Canrl.  I'hi' 
V1f(  iiaiiisiiis  ol  .Mlcnialions  iti  Slci'j)  with 
Ag.- 

[)(itr  liiiif  2H.  imn) 

I'lnir  2  1)0  pin  to  '>()()  pm 

Ajiffiuhi    I'll  r('\  ifvv  anil  i>valualH  grant 
ap[ilu  iitions 

I'laif  7201  WiMonsin,  Suit.' r502(:. 
BothfMia,  MU  20Ht)2.  (  Tflfiihoiif  Cdiiffrciu  v 
Cdil) 

Contact  Pi'rson   Icftri'V  M.  Clht-riiak,  I'hl) 
Thu  BHth«s(ia  (Jalcwav  Hiiililing.  7201 
Wis(  onsin  .■\veniit!/,Siiitt'  2{:212.  Bclht'siia. 
MU  20892.  |.U)1)  4'(h-')h(K. 

((^ataiogiu"  of  Fmieral  DonifstK   Assistant  e 
Program  Nus   'l.f  HHt).  .'Xgiug  Kesean  h. 
National  Institutes  of  Health.  HH.S| 

natwt    May  24.  2000 

l.aVeme  Y.  Stringfield. 

Dim  tor.  ( )ffirr  o/  h'rdfnil  .V/v/sorv 
Cnnimittff  Polu  \ 

|FK  l)o(    l)()-i:)72fi  lileii  'i-n-^M).  8  4,5  ami 
BILLIMG  COOC  41 40-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Instttutes  of  Health 

National  Institute  on  Alcohol  Abuse 
and  Alcoholism;  Notice  of  Closed 
Meeting 

Pursuant  to  section  l()(d)  of  the 
Federal  Advisory  C-ommittee  Act.  as 
amended  (5  II  SC  appendix  2).  n()tit;e 
is  hereby  j^iven  of  the  following 
meeting 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(r)),  Title  .=)  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privac:y 

.\'amf  t>l  Citmnuttrr   National  Institute  on 
Alcohol  .\huse  anil  .Mi  oholisiii  Spei  lal 
Emphasis  Panel 

Diitr  June  Si.  2000. 

Tinif  H  am   to  .S  p  m 

Afifnctii  To  review  ami  evaluate  grant 
applii  ations 

Place  {.Georgetown  Holuiav  Inn.  2101 
Wisconsin  Ave.  NW.  Washington.  [X:  20007 


(.(intact  Person  .Sean  (VRourke.  Scientific 
Review  .■\(lministrator  Kxtramural  Pniject 
kev  lew  Br<ini  h    National  Institute  on  .Mi  nhol 
.Miiise  ,in(l  .Ml  oholisni,  National  Institutes  ot 
Health.  .Suite  40'),  t>l)0()  Ext'i  uti\e  Boulevard 
Helhesila.  .Ml)  21)HM2-70(),i.   till -»4,l-2Hbl 

This  notii  e  IS  lieing  puhlisheil  less  than  I.t 
ilass  prior  to  the  iiieeling  line  to  the  tuning 
limitations  imposed  hv  the  review   iiid 
funding  I  VI  le 

K.atalogue  of  Federal  Domestu   .Vssistance 
I'rogram  Nos   <t )  271.  .Mi  ohol  Resean  h 
1  Career  [>velopment  .^w■a^(^s  for  Si  ientists 
and  (llinii  lans:  93.272.  Alcohol  National 
Research  .Service  .^wards  for  Research 
Iraining:  9, (273.  .Mcohol  Resean  h  Programs, 
93.891.  All  ohol  Resean  h  Center  CGrants. 
National  Institutes  of  Health.  HH.S) 

Hated:  May  23.  2000. 
LaVeme  Y.  Stringfield, 

Dirt'i  tor.  ()ffi(  r  ot  Ffdrrnl  Advisnn, 

(.  .ommittec  Pnlicv 

iFR  Doi     (KV-13728  Filed  S-31-()0;  8  4=)  am| 

BtLUMC  COM  414O-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Instttutes  of  Heatth 

National  instttute  of  Mental  Heatth; 
Notice  of  Cloeed  Meetings 

Pursuant  to  section  10(b)  of  the 
Federal  Advisorv'  Committee  Act,  as 
amended  (5  IJ.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c){6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  assrx:iated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

\amf  (tf  C.onuiiittet'  National  Institute  of 
Mental  Health  .Spec  lal  Emphasis  Panel 

l)<itf   |une  22.  2000. 

Tiirif   10  am  to  11  am 

.■\npncla  To  review  and  evaluate  grant 
ap[)lii  ations 

Phiif  Neurosi  leni  e  ( Center.  National 
Institutes  of  Health,  bOOl  Exet  utive  Blvd  . 
Bethesda.  MU  20892.  (Telephone  ("onference 
Call) 

Contact  Person:  Henry  I-  Haigler.  Scientific 
Review  .^dministrator.  Uivision  of 
Extramural  .Activities,  National  Institute  of 
Mental  Health.  NIH.  Neuroscience  Center. 
t)()01  Exei  utive  Blvd  .  Rm   6150,  MSC  9608. 
Bethesda.  MU  20892-9608.  301443-7216 

\<ime  nt  Committee  National  Institute  of 
.Mental  Health  Special  Emphasis  Panel. 

Date,  luly  24.  2000, 

Time:  2  a.m.  to  3:30  p.m. 


Agenda:  To  review  and  evaluate  grant 
applications 

Place  Neurosi  lenie  Cienter.  National 
Institutes  of  Health.  6001  Exei  utive  Blvd  . 
Bethesda,  MI)  20892,  (Telephone  Conference 
Cain 

Conta(  t  Person   Henrv  I   Haigler.  Si  lenlifH 
Review  .-Xdministrator,  Division  of 
Extramural  .Activities.  National  Institute  ot 
Mental  Health.  NIH.  Neuroscience  Center. 
6001  Exei  utive  Blvd  .  Rm   6150.  MSC  9608. 
Bethesda.  MU  20892-<J608.  301/443-7216. 

K'atalogue  of  Federal  Domostii  .Assislani  e 
Program  Nos   93.242.  Mental  Health  Resean.h 
Cirants,  93  281.  Si  ientist  UevelopmenI 
.■\ward.  Si  ientist  Development  Award  for 
Clinii  ians.  and  Research  Scientist  .Award; 
93  282.  Mental  Health  National  Research 
Service  Awards  for  Research  Training, 
National  Institutes  of  Health.  HHS) 

Dated:  Mav  23,  2000 
LaVeme  Y.  Stringfield, 
Direi  tor.  Office  of  Federal  Advisor\' 
Committee  Policy 

jFR  Doi  .  (M>-13729  Filed  5-31-00:  8:45  am] 
WLUMQ  COOC  414O-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Instttutes  of  Heatth 

National  Lilxary  of  Medicine;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisor\'  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Same  of  Committee  National  Library  of 
Medii  ine  Special  Emphasis  Panel,  Ledley 
SEP 

Date  lune  14-15.  2000, 

Time  lune  14,  2000,  6:30  pm  to  9:30  pm. 

Agenda  To  review  and  evaluate  grant 
applications 

Place  Embassy  Suites  Hotel.  The  Chevy 
Chase  Pavilion.  4300  Military  Road  NW. 
Wisconsin  at  Western  .Avenue.  Washington. 
UC  20015 

Time:  lune  15.  2000,  8:30  am  to  5  pm 

Agenda  To  review  and  evaluate  grant 
applications 

Place  Embassy  Suites  Hotel,  The  Chew 
Chase  Pavilion,  4300  Military  Road  NW. 
Wisconsin  at  Western  .Avenue.  Washington. 
DC  20015 
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Contact  Person:  Sharee  Pepper,  PhD, 
Scientific  Review  Administrator,  Health 
Scientist  Administrator,  Office  of  Extramural 
Pmgrams.  National  Library  of  Medicine,  6705 
Rockledge  Drive  Suite  301,  Bethesda,  MD 
20892,  (301)  594-4933. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.879,  Medical  Library 
Assistance,  National  Institutes  of  Health. 
HHS) 

Dated:  May  25,  2000. 
LaVeme  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory- 
Committee  Policy. 

[FR  Doc  00-13716  Filed  5-31-00;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Instttutes  of  Heatth 

National  Lit>rary  of  Medicine;  Notice  of 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory'  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  portions  of  the  meeting  devoted 
to  the  review  and  evaluation  of  journals 
for  potential  indexing  by  the  National 
Library  of  Medicine  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  section 
552b(c)(9)(B).  Title  5  U.S.C.  as 
amended.  Premature  disclosure  of  the 
titles  of  the  journals  as  potential  titles  to 
be  indexed  by  the  National  Library  of 
Medicine,  the  discussions,  and  the 
presence  of  individuals  associated  with 
these  publications  could  significantly 
frustrate  the  review  and  evaluation  of 
individual  journals. 

Name  of  Committee:  Literature  Selection 
Technical  Review  Committee. 

Date:  )une  8-9.  2000. 

Open:  |une  8,  2000,  9  am  to  10:30  am. 

Agenda:  Administration  reports  and 
program  developments. 

Place:  National  Library  of  Medicine.  8600 
Rockville  Pike,  Board  Room,  Bethesda,  MD 
20894. 

Closed:  June  8,  2000,  10:30  am  to  5  pm. 

Agenda:  To  review  and  evaluate  journals 
as  potential  titles  to  be  indexed  by  the 
National  Library  of  Medicine. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 


limitations  imposed  by  the  review  and 
funding  cycle. 

Place:  National  Library  of  Medicine.  8600 
Rockville  Pike,  Board  Room  Bldg  38.  Rm  2E- 
09.  Bethesda,  MD  20894. 

Closed:  lune  9,  2000,  8:30  am  to  12:30  pm. 

Agenda:  To  review  and  evaluate  journals 
as  potential  titles  to  be  indexed  by  the 
National  Library  of  Medicine. 

Place:  National  Library  of  Medicine.  8600 
Rockville  Pike.  Board  Room.  Bethesda.  MD 
20894. 

Contact  Person:  Sheldon  Kotzin.  BA,  Chief, 
Bibliographic  Services  Division,  Division  of 
Library  Operations.  National  Library  of 
Medicine.  8600  Rockville  Pike.  Bldg 
38A.Room  4N419,  Bethesda.  MD  20894. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  No.  93.879,  Medical  Library 
Assistance.  National  Institutes  of  Health. 
HHS) 

Dated:  May  24,  2000. 
LaVeme  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 
Committee  Policy,  NIH. 
|FR  Doc.  00-13724  Filed  5-31-00:  8:45  am] 
BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Instttutes  of  Heatth 

Center  for  Sclentttic  Review;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b{c)(4)  and  5452b(c)(6),  Title  5 
U.S.C,  as  amended.  The  grant 
applications  and  the  discussions  could 
disclose  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material,  and  personal  information 
concerning  individuals  associated  with 
the  grant  applications,  the  disclosure  of 
which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

Name  of  Committee:  Pathophysiological 
Sciences  Integrated  Review  Group.  General 
Medicine  A  Subcommittee  2. 

Date.  )une  12-13,  2000. 

Time:  8:00  a.m.  to  6:00  p.m. 

Agenda:  "Xff  review  and  evaluate  grant 
applications. 

Place:  The  Washington  Monarch  Hotel, 
2401  M  Street  NW,  Washington.  DC  20037. 

Contact  Person:  Mushtaq  A.  Khan.  DVM, 
PhD,  Scientific  Review  Administrator,  Center 
of  Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  2176, 
MSC  7818.  Bethesda,  MD  20892,  301-435- 
1778,  Khanm@csr.nih.gov 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 


limitations  imposed  bv  the  review  and 
funding  cycle. 

Name  of  Committee:  Endocrinology  and 
Reproductive  Sciences  Integrated  Review 
Group  Reproductive  Endocrinologv  Studv 
Section. 

Date,  June  12-13,  2000. 

Time:  8:00  a.m.  to  3:00  p.m 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Gaithersburg  Hilton,  620  Perrv 
Parkway  Gaithersburg.  MD  20877, 

Contact  Person:  Abubaker  .A,  Shaikh.  D\'M 
PhD.  Scientific  Review  Administrator.  Center 
of  Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  6166. 
MSC  7892.  Bethesda.  MD  20892.  (301)  435- 
1042. 

This  notic;e  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Musculoskeletal  and 
Dental  Sciences  Integrated  Review  Group, 
General  Medicine  ,A  .Subcommittee  1 

Do(e  June  12-13.  2000, 

Time:  8:00  a.m.  to  4:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Wyndham  Bristol  Hotel.  2430 
Pennsylvania  Ave.  NW.  Washington.  DC 
20037! 

Contact  Person:  Harold  M,  Davidson.  PhD, 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health  6701  Rockledge  Drive.  Room  4216. 
MSC  7814.  Bethesda.  MD  20892.  (301)  435- 
1776.  davidsoh@csr.nih.gov 

This  notice  if  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  bv  the  review  and 
funding  cycle. 

Name  of  Committee:  Integrative, 
Functional  and  Cognitive  Neuroscient  e 
Integrated  Review  Group  Alcohol  and 
Toxicologv  Subcommittee  3. 

Dofe:  June  12-13.  2000, 

Time:  8:00  am,  to  4:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  The  Washington  Monarch  Hotel. 
2401  M  Street  NW.  Washington.  DC  20037, 

Contact  Person:  Christine  Melchior.  PhD. 
Scientific  Review  Administrator.  Center  of 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  4102. 
MSC  7816.  Bethesda.  MD  20892. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Musculoskeletal  and 
Dental  Sciences  Integrated  Review  Group 
Oral  Biologv  and  Medicine  Subcommittee  2, 

Z?ote.  June  12-13.  2000. 

Time:  8:00  a.m.  to  5:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Old  Town  Alexandria. 
480  King  Street.' Alexandria.  VA  22314. 

Contact  Person:  Priscilla  Chen.  PhD. 
Scientific  Review  .Administrator.  Center  for 
Scientific  Revievk'.  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  4104. 
MSC  7814.  Bethesda,  MD  20892,  (301)  435- 
1787. 
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This  notu  H  IS  h»'ii\^^  piihlisht'ci  less  ihrtii  1  "i 
(iavs  pruir  t(i  tht-  nicntmn  iliif  to  thi^  hriiing 
limitations  iniposMi)  hv  thu  rt'vit^w  .iini 
fundi ng  (  V(  If 

Mame  of  lliiniinittt'f  KiiiiiM  rniolo^v  hikI 
Rpproiiui  tivH  S(  it'ni  HS  IiUe^rrtted  Review 
I'.roiip  Hio(  hemic  <il  Kiuloi  rinulogv  Studv 
vSet.tiun 

IMite  hine  12,  2()(H) 

Time  8  00  rt  til   to  bOO  [i  m 

A)ifn(i(i  To  review  .uui  ev.diMte  j^r.iiit 
appJKdtion.s 

Place  Kmhassv  Suites.  Chew  Chase 
Pavilion,  4.«)0  Militarv  Kd,  VVisi  (insiii  at 
Western  .Ave  ,  Washington,  IX ;  JOOKi 

Contiu  t  PtTson   Mil  hael  Knei  ht,  I'hl), 
.Scientifu  Revit-w  .Administrator  Ct-nter  for 
Scientiru   Review,  National  Institutes  of 
Health,  h701  Ro<  kled^e  Drive,  Room  hl7H, 
M.SC  78<)2,  Bethesda,  Ml)  2()HM2,  (  iOll  4,)=")- 
1046 

This  notite  is  heing  published  less  than  !.'> 
davs  prior  to  the  meeting  iliie  to  the  timinj^ 
limitations  imposed  bv  tlie  review  and 
funding  (  v(  le 

\unn'  lit  (.oiniuittfi-  ,SurKerv,  Kadiolog> 
and  Bioengmeering  Integrated  Review  (.roup 
Diagiiostn  Imagiiig  .Studv  Suction. 

Uuti'   lune  12    11,  2000 

Time  8  00  a  in   to  4  00  p  m 

Agenda  To  review  and  evaluate  grant 
applu  ations 

Plate  Holiday  Inn  (.eorgetown,  2101 
Wisconsin  .Avenue,  N\V    Washington,  IK. 
20007 

lAintail  Person  l.tifi  Roson.  F'hD.  Sciontifii 
Review  .Administrator,  Center  for  Si  lentifit 
Review,  National  Institutes  of  Health,  h7()l 
Ko(  kledge  Drive,  Room  51  Ui,  M.SC  7H.54 
Bethesda.  MU  20H')2.  (101)  4.IS-1171 

Thi.s  notice  is  being  published  less  than  1 'i 
davs  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  b\  the  review  and 
funding  1  VI  le 

Some  lit  liimnuttrr  Center  tor  SLienlitiL 
Review  Spe(  tal  Ktnphasis  Panel 

Lfate  lune  12,  2I)00 

Time:  9  am   to  4  p  m 

Agenda   To  review  and  evaluate  gr.int 
applii  atioiis 

Phi(e  Ceorgetowii  Suites    111!    tilth  Street 
NW,  Washington,  IK!  20007 

Contiii  t  PfTsiiii   .Aiiit.i  Miller  Sostek,  I'hl), 
S(  lent!  Ill    Re\  lew  .A  dm  mist  rat  or   Center  tni 
.Si  leiitifii   Review,  National  Institutes  of 
Health,  t>701  Roi  klege  Drive,  Room  .1170. 
M.SC  7H4H.  Helhesd.i    Ml)  2()H*J2,  1101)435- 
12HI) 

Ihis  iititu  e  IS  being  publisfied  less  than  l.i 
da\  s  [irn  ir  to  the  meeting  due  to  the  timing 
limitations  imposed  bv  the  review  and 
funding  I  VI  le 

,\(jnif' i)M.i)/ii;nirft'('  (.enftn   ,Si  ami  t^s 
Integrated  Review  C,rmip  M.iiiiiii.ihan 
Ceiietu  s  Studv  Sec  tion 

Dale   lune  12-11,  2000 

Time  4  a  in   to  .(  p  m 

Agenda  (Irani  appIn  ations 

Plaie  The  ( iovernors  House  Hotel,  lhl5 
Rhode  Island  .Avenue,  NW,  W.ishington.  IXj 
20(Ht. 

Con/iK  r  /'rrsi'/i   ^..iinilla  l),\s .  t'til). 
Si  lentifii   Review  Administrator,  Center  for 
.Si  lentifii   Review.  National  Institutes  of 
Health,  f.701  Roi  kledge  Drue,  Ki i  J2IIH 


M.SC  7H')0,  Bethesda,  MD  208^2,  (.«)1)  4.1S- 
10,17.  davi  iddrg  nih  gov 

This  notiie  is  being  published  less  than  15 
davs  prior  to  the  meeting  due  to  the  timing 
limitatmn.s  imposed  by  the  review  and 
funding  i  v(  le 

\aine  nf  (Committee  Onter  for  Scientifu 
Review  Sfiei  lal  Kmpha.sis  Panel. 

Date   June  12,  2000 

Time  4  p  m   to  5  p  m 

Agenda  To  review  and  evaluate  grant 
applications 

Place  (ieorj^etown  Suites,  1111  30th  Street. 
NW.  Wa.shington.  LX,  20007 

Contact  Person  Anita  Miller  Sostek,  PhD, 
Scientifii  Review  .Administrator,  Onter  for 
.S(  ientifii   Review,  National  Institutes  of 
Health.  6701  Roi. kledge  Drive,  Room  .1176. 
M.SC  7848.  Bethesda.  MD  20892,  (301)  4.3.5- 
1260 

This  notii  e  IS  being  published  less  than  15 
davs  prior  to  the  meeting  due  tu  the  timing 
limitations  imposed  by  the  review  and 
funding  ryi  le 

Same  of  Committee  ("enter  for  .Si  lentifii. 
Review  Sppi  lal  Kmphasis  Panel, 

fiate   June  12-1,1,  2000 

Time    7  30  a  m    to  5  p  m 

A)ienda   To  review  and  evaluate  grant 
applii  ations 

Place  Holiday  Inn,  5520  Wisi  onsin  .Ave, 
Chevy  Chase,  MI)  20815 

Contact  Person  Ruhard  Man  us.  PhD. 
Scientifu  Review  .Administrator.  Onter  for 
.Si  ientifii   Review    National  Institutes  of 
Health,  6701  Roi  kledge  Drive,  Room  5168. 
M.SC  7844,  Bethesda,  MD  20892,  (301M35- 
124'),  rii  hard  man  us@nih  gov 

T  his  notii  e  is  being  published  less  than  15 
davs  prior  to  the  meeting  due  to  the  timing 
limitatons  imposed  bv  the  resiew  and 
funding  I  VI  le 

Same  of  Cun\mittee  Pathophysiological 
Si  lenc  PS  Integrated  Review  (iroup  .Aliohol 
and  I'oxii  ology  Subi  ommittee  1 

Date   lune  13-14,  2000 

Time  8  am  to  6  p  m 

Agenda  To  nn lew  and  evaluate  grant 
applii  ations 

Place  River  Inn,  924  25th  Street,  NW, 
Washinglon,  IX ;  2(X137 

Contact  Person   Ru.ssell  T   Dowell,  PhD, 
Si  lentifu  Review  .Administrator,  (Center  for 
.Si  ientifii   Review,  National  Institutes  of 
Health    6"l)l  Roi  kledge  Drive    Room  2180, 
M.SC  781H    Bethesda,  .MD  20892,  (,101)  435- 
1169,  dowellnrti  sr  rub  gov 

Same  of  iAUUiiuttee  Onter  for  Siientifir 
Ri'\  lew  .Spei  iai  hmphasis  Panel 

Date   lune  13-14,  2000 

7'//rif'  8  am  to  5  p  in 

Agenda  To  review  ,ind  evaluate  grant 
applu  ations 

Plaie   The  Doyle  Hotel,  1500  New 
Hampshire  .A\emie,  NVV,  Washiifgton,  DC! 
20036 

Contact  Person  Joanne  T   Ku|ii,  PhD. 
Scientifu  Review  .Administrator.  (Center  for 
Scientifu   Kevieiv,  National  Institutes  of 
Health,  h7ui  Roi  kledge  Drive,  Room  5218. 
Hetbesd.i,  MI)  20892.  (301)435-1178, 
fu|ii|<idrg  nib  goy 

Stunt-  III  (  iininiittrr  .Surgery.  Radiology 
and  Hiiieiigineenng  Integrated  Review  (Jroup 
Diagiiosiii   Radiology  Study  Seition 


Date  lune  13-14.  2000, 

Time  8  am   to  5  p  m 

Agenda  To  review  and  evaluate  grant 
applii  ations 

Piore  (Georgetown  Holiday  Inn.  2101 
Wisconsin  .Avenue.  NW.  Washington.  DC 
20007 

Contact  Penan  Eileen  W   Bradley,  D.SC", 
Scientific  Review  .Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5120, 
M.SC  7854,  Bethesda.  MD  20892,  (301)  435- 
1179,  bradleye*dc;sr  nihgov 

Same  of  Committee  Infectious  Diseases 
and  Microbiology  Integrated  Review  Group 
Virology  Study  Section 

Dofp   lune  13-14.  2000, 

Time  8  30  am   to  5  p.m. 

Agenda  To  review  and  evaluate  grant 
applications 

Place  Oorgetown  Suites.  1111  3()th  Street. 
NW.  Washington.  DC:  20007 

Contact  Person  Rita  Anand.  PhD. 
Si  ientifii  Review  Administrator.  Onter  for 
S(  lentifii  Review,  National  Institutes  of 
Health,  6701  Rot  kledge  Drive,  Room  41B8, 
MSC  7808,  Bethesda,  MD  20892.  (301)  43.5- 
1151 

Same  of  Committee  Cell  Development  and 
F-unction  Integrated  Review  Group  Cell 
Development  and  Function  3. 

Date  lune  13-14,  2000 

Time  8  30  am  to  4  p  m. 

Agenda  To  review  and  evaluate  grant 
applications 

Place  Holiday  Inn.  8120  Wisioiisin 
Avenue,  Bethesda.  MD  20814 

Contact  Person  Gerhard  Ehrenspei  k,  PhD, 
Scientific  Review  .Administrator,  Center  for 
Scientific  Review.  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5138, 
MSC  7840,  Bethesda.  MD  20892.  1301)  435- 
1022.  ehrensppckg@nih, csr.gov 

Same  of  (Committee  Center  for  .Si  lentific 
Review  Specia)  Emphasis  Panel 

Date   lune  13.  2000 

Time   12  00  p  m   to  1  00  p  m 

Agenda  To  review  and  evaluate  grant 
applications 

Place  (Georgetown  Holiday  Inn,  2101 
Wisionsin  .Avenue,  NVV,  Washington,  DC 
20007 

Contact  Person  Lee  Rosen,  PhD,  Si  ientifii 
Review  .Administator.  (Center  for  ,Si  lentifit 
Revieyv,  National  Institutes  of  Health,  6701 
Roi  kledge  Drive.  Room  51 16,  MSC  7854, 
Bethesda.  MD  20892.  (301)  43.5-1171 

Same  of  Committee:  Center  for  Si  ientific 
Rey  lew  Spei  lal  Emphasis  Panel 

T>ate   lune  13,  2000 

Time  12  00  p  m  to  l:00p,m. 

Agi-nila    In  review  and  evaluate  grant 
applii  ations 

Pyi7i  e  The  CFOvernor's  House  Hotel.  1615 
Rhode  Island  .Avenue.  N  W  .  Washington  DC 
20036, 

Cnnta<t  Person  (Camilla  E   Day.  PhD, 
Scientifii  Review  .Administrator.  Onter  for 
Scientifii  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  2208, 
MSC  7890,  Bethesda,  MD  20892.  (301)  435- 
1037.  day[@i  sr  hih  goy 

Same  of  Committee  (Center  for  .Si  ientific 
Review  Special  Emphasis  Panel, 

Date   lune  13    2000 


Time:  12:00  p,m,  to  1:00  p,m, 

AgendaTo  review  and  evaluate  grant 
applications. 

Place  Georgetown  Holiday  Inn.  2101 
Wisconsin  Avenue,  NW.  Washington.  DC 
20007. 

Contact  Person:  Eileen  W,  Bradley,  DSC. 
Scientific  Review  Administrator,  Center  for 
Scientific.  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  5120. 
MSC  7854.  Bethesda.  MD  20892,  (301)  435- 
1179.  bradleye@csr,nih,gov 

Same  of  Committee:  Oncological  Sciences 
Integrated  Review  Group  Chemical  Pathology 
Study  Section. 

Date:  lune  14-16.  2000. 

Time:  8:30  a,m.  to  5:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place  Arlington  Hyatt,  1325  Wilson 
Boulevard,  Arlington.  VA  22209. 

Contact  Person:  Syed  Quadri,  PhD, 
Scientific  Review  .Administrator.  Onter  for 
.Scientific  Review.  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4144, 
MSC  7804,  Bethesda.  MD  20892.  (301)  43.5- 
1211, 

Same  of  Committee:  Integrative. 
Func  tional  and  Cognitive  Neurosc  ience 
Integrated  Revieyv  Ciroup  Visual  .Sciences  B 
Study  Section, 

Date   lune  14-15,  2000. 

Time.  8:30  am.  to  4:00  p,m. 

Agenda:  To  review  and  e\  aluate  grant 
applications. 

Place:  Wvndham  City  Onter.  1143  New 
Hampshire  .Avenue.  NW.  Washinglon.  DC 
20037 

Contort  Person:  Leonard  lakubizak.  PhD. 
Scientific  Review  Administrator,  Center  for 
.Scientific  Review.  .National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  5172, 
MS(.  7844.  Bethesda.  MD  20892.  Bethesda. 
MD  20892.  (301)  43.5-1247, 

Same  of  Committee:  Immunological 
Sciences  Integrated  Review  Group 
Immunobiology  Study  Section, 

Date:  lune  14-15,  2000, 

Time:  9:00  am   to  3:00  p.rn 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place  Holiday  Inn  Chevy  Chase.  5520 
U'isi  onsin  .Avenue.  Chevy  Chase.  MD  20815, 

Contact  Person:  Betty  Flayden,  PhD. 
Scientific  Review  Administrator.  Center  for 
Scientific.  National  Institutes  of  Health,  6701 
Rockledge  Drive.  Room  4206.  MSC  7812, 
Bethesda.  MD  20892.  (301)  435-1223. 

Same  of  Committee:  Center  for  Scientific 
Review  Spei  ial  Emphasis  Panel. 

Date  ]une  14-16.  2000, 

7Vme   7:00  p.m.  to  11:00  p,m. 

Agenda  To  review  and  evaluate  grant 
ap[)lications. 

Place:  Hampton  Inn.  North,  2300  Green 
Road.  .Ann  .Arbor.  Ml  48105. 

Contact  Person:  Nadarajen  .A.  Vvdelingum, 
PhD,  Siientific  Review  .Administrator. 
.Special  Study  Section-8.  Center  for  Scientific 
Review.  National  Institutes  of  Health,  6701 
Rockledge  Drive.  MSC  7854,  Rm  5122, 
Bethesda.  MD  20892.  (301)  435-1176. 
y\  delinn@csr.nih.gov 

Same  of  Committee:  (Jenter  for  Scientific 
Rey  lew  Special  Emphasis  Panel. 


Dofp;  lune  14.  2000. 

Time:  7:00  p.m.  to  10:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Double  Tree  Hotel,  1750  Rockville 
Pike.  Rockville.  MD  20852. 

Contact  Person:  Alec  S.  Liacouras.  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Revieyv,  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  5154. 
MSC  7842.  Bethesda,  MD  20892.  (301)  435- 
1740. 

(Catalogue  of  Federal  Domestic  .Assistance 
Program  nos.  93. .306.  Comparative  Medic  ine. 
93.306;  93.333.  Clinical  Research.  93.333, 
93.337.  93.393-93.396.  93.837-93.844. 
93.846-93.878.  93.892.  93.893.  National 
Institutes  of  Health.  HHS) 

Dated:  May  24.  2000, 
LaVeme  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 
Committee  Policy. 

|FR  Doc.  00-13723  Filed  5-31-00;  8:45  am] 
BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Prospective  Grant  of  Exclusive 
License:  "Antitumor  Macrocycllc 
Lactones,  Compositions  and  Methods 
of  Use"  and  "Vacuolar-Type  (H+>- 
ATPase-lnhibiting  Compounds, 
Compositions,  and  Uses  Thereof" 

AGENCY:  National  Institutes  of  Health. 
Public  Health  Service,  DHHS. 
ACTION:  Notice. 

SUMMARY:  This  is  notice,  in  accordance 
with  35  U.S.C.  §  209  (c)  (1)  and  37  CFR 
§404.7  (a)  (1)  (i),  that  the  National 
Institutes  of  Health,  Department  of 
Health  and  Human  Services,  is 
contemplating  the  grant  of  an  exclusive 
license  to  practice  the  inventions 
embodied  in  U.S.  Patent  Application 
60/053,784  entitled,  "Antitumor 
Macrocyclic  Lactones.  Compositions 
and  Methods  of  Use"  filed  on  Julv  25. 
1997:  U.S.  Patent  Application  60/ 
122.953  and  60/169,564  entitled, 
"Vacuolar-Type  (H+)-ATPase-Inhibiting 
Compounds,  Compositions,  and  Uses 
Thereof  filed  on  March  5,  1999  and 
December  8,  1999  respectively  to 
BioChem  Pharma  Inc.  of  Quebec, 
Canada.  The  patent  rights  in  these 
inventions  have  been  assigned  to  the 
United  States  of  America. 

The  prospective  exclusive  license 
territon,-  will  be  worldwide  and  the  field 
of  use  may  be  limited  to  composition  of 
antitumor  macrocyclic  lactones  and 
their  uses  as  cancer  therapeutic  in 
humans. 

DATES:  Only  written  comments  and/or 
license  applications  which  are  received 


by  the  National  Institutes  of  Health  on 
or  before  July  31,  2000  will  be 
considered. 

ADDRESSES:  Requests  for  copies  of  the 
patent,  inquiries,  comments  and  other 
materials  relating  to  the  contemplated 
exclusive  license  should  be  directed  to: 
Girish  C.  Barua.  Ph.D..  Technology 
Licensing  Specialist,  Office  of 
Technology  Transfer.  National  Institutes 
of  Health.  6011  Executive  Boulevard. 
Suite  325.  Rockville.  MD.  20852-3804. 
Telephone:  (301)  496-7056.  ext.  263; 
Facsimile  (301)  402-0220;  E-mail 
Barua(!i@od. nih.gov. 

SUPPLEMENTARY  INFORMATION:  The  US 

Patent  Application  60/053.784  claims  a 
series  of  macrocyclic  lactones  based  on 
compounds  isolated  from  certain 
sponges  and  tunicates  collected  from 
Western  Australia.  The  U.S.  Patent 
Applications  60/122.953  and  60/ 
169,564  describe  inventions  relating  to 
vacuolar-type  (H-t-)-ATPase-inhibitory 
activity  of  macrocyclic  lactones, 
Vacuolar-type  ATPases  (V-ATPases) 
have  been  described  as  a  universal 
proton  pump  which  are  important  for  a 
m\Tiad  of  physiological  functions  such 
as  sorting  of  membrane  and  organellar 
proteins:  proinsulin  conversion: 
neurotransmitter  uptake,  receptor 
recycling,  and  cellular  degradative 
processes.  Licensee  of  these  inventions 
will  be  required  to  comport  with  all 
applicable  federal  and  countr\-of- 
collection  policies  relating  to 
biodiversity. 

The  prospective  exclusive  license  will 
be  royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C. 
§  209  and  37  CFR  404.7.  The 
prospective  exclusive  license  may  be 
granted  unless  within  sixty  (60)  days 
from  the  date  of  this  published  notice, 
the  NIH  receives  wTitten  evidence  and 
argument  that  establish  that  the  grant  of 
the  license  would  not  be  consistent  with 
the  requirements  of  35  U.S.C.  §  209  and 
37  CFR  404.7. 

Applications  for  a  license  in  the  field 
of  use  filed  in  response  to  this  notice 
will  be  treated  as  objections  to  the  grant 
of  the  contemplated  exclusive  license. 
Comments  and  objections  submitted  to 
this  notice  will  not  be  made  available 
for  public  inspection  and.  to  the  extent 
permitted  by  law.  will  not  be  released 
under  the  Freedom  of  Information  Act, 
5  U.S.C.  §552. 

Dated:  May  23.  2000 

Jack  Spiegel, 

Director.  Division  ot  Technology  Development 
and  Transfer,  Office  of  Technology  Transfer 

|FR  Dcjc  00-13732  Filed  5-31-00.  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Inatitutaa  of  Haaltti 

Proapactlva  Grant  of  Exclualva 
Licanse:  Racomt>lnant  VIrua 
Expraaaing  Human  Carcinoambryonic 
Antigan  and  Mattioda  of  Uaa  Tharaof 

AGENCY:  National  Institutes  of  Health. 
Public  Health  Service,  DHHS 

action:  Notice. 

SUMMARY:  This  is  notice,  in  accordance 
with  35  use.  209(c)(1)  and  37  CFR 
404  7(a)(l)(i),  that  the  National 
Institutes  of  Health  and  Human  ServK:es 
is  contemplating  the  grant  of  an 
exclusive  license  to  practice  the 
inventions  embodied  in  US  Patent 
Applications  S/N  07/695.024  filed  (m 
May  6,  1991.  S/N  07/879,649  filed  on 
Mav  H.  1992.  S/N  08/198.691  filed  on 
Febniarv  18.  1994.  and  S/N  08/270.106 
filed  on  luly  1.  1994  {V  S  Patent 
5.698.530  issued  on  December  16, 
1997).  entitled  "Recombinant  Virus 
Kxpressing  Human  Uarcinoembryonic 
Antigen  and  Methods  of  Use  Thereof," 
to  Therion  Biologies  Corporation  of 
Cambridge,  Massachusetts  The  patent 
rights  in  these  inventions  have  been 
assigned  to  the  United  States  of 
America 

The  prospective  exclusive  license 
territory  will  be  worldwide  and  the  field 
of  use  mav  be  limited  to  the  use  of 
rei ombinant  poxviruses,  excluding 
vaccinia  and  swinepox  viruses, 
expressing  the  carcinoembrynnic 
antigen  (CEA)  gene  or  portions  thereof 
with  the  aim  (jf  eliciting  an 
immunogenic  response  The  immune 
response  in  vivo,  elicited  after  exposure 
to  the  recombinant  virus,  would  be 
directed  against  malignant  cells 
expressing  C^EA.  The  purpose  of  the 
prospective  license  is  to  develop 
poxvirus  based  vaccines  directed 
against  cancers  expressing  CEA. 

DATES:  Only  written  (  omments  and/or 
license  applications  which  are  received 
hv  the  National  Institutes  of  Health  on 
or  before  July  31.  2000  will  be 
considered 

ADDRESSES:  Requests  for  copies  of  these 
patents/patent  applications,  inquiries, 
comments  and  other  materials  relating 
to  the  contemplated  exclusive  license 
should  be  directed  to:  Elaine  F.  CJese. 
M.B.A..  Technology  Licensing 
Specialist.  Office  of  Technology 
Transfer.  National  Institutes  of  Health. 
6011  Executive  Boulevard.  .Suite  .325. 
Rockville.  MD.  20852-3804  Telephone: 
(301)  496-7056.  x282;  Facsimile  (301) 
402-0220;  E-mail  eg46t@nih.gov, 


SUPPLEMENTARY  INFORMATION:  The 

prospective  exclusive  license  will  be 
royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C. 
209  and  37  CFR  404  7.  The  prospective 
exclusive  license  may  be  granted  unless 
within  sixty  (60)  days  from  the  date  of 
this  published  notice,  the  NTH  receives 
written  evidence  and  argument  that 
establish  that  the  grant  of  the  license 
would  not  be  consistent  with  the 
requirements  of  35  U.S.C.  209  and  37 
C;F'R404  7 

Applications  for  a  license  in  the  field 
of  use  filed  in  response  to  this  notice 
will  be  treated  as  objections  to  the  grant 
of  the  contemplated  exclusive  license, 
(.omments  and  objections  submitted  to 
this  notice  will  not  be  made  available 
for  public  inspection  and,  to  the  extent 
permitted  by  law.  will  not  be  released 
under  the  Freedom  of  Information  Act, 
5  use  552 

Dated   May  23.  2000. 
lack  Spief(el, 

Director.  Division  of  Tpchnology  Devflupment 
and  Transfer.  Office  of  Technology  Transfer 
IKK  Dim    00-13731  Filed  5-31-00.  8  45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Inatitutaa  of  Haattti 

Proapactlva  Grant  of  Excluaiva 
Licanaa:  "Anti-Notch  Antlbodlaa  and 
Pharmacautlcal  Compoattlona  for  tha 
Tharapautic  Traatmant  of  Tumora 
Which  Ovar  Expraaa  Notch  Protain" 

AGENCY:  National  Institutes  of  Health. 
Public  Health  Service.  DHHS 

ACTION:  Notice. 

SUMMARY:  This  notice  in  accordance 
with  35  use,  209(c)(1)  and  37  CFR 
404,7(a)(l)(i)  that  the  National  Institutes 
of  Health.  Department  of  Health  and 
Human  Services,  is  contemplating  the 
grant  of  an  exclusive  world-wide  license 
to  US.  Patent  Applications  60/124.119. 
entitled:  "Anti-Notch-1  Monoclonal 
Antibodies  for  Inducing  Cellular 
Differentiation  and  Apoptosis"  and  60/ 
102,816.  entitled  "Apoptosis  Inducing 
Agents  and  Methods"  plus,  if  available, 
corresponding  foreign  patent 
applications  to  Viragen,  Inc  having  a 
place  of  business  in  Plantation,  Florida. 
The  patent  rights  in  these  inventions 
have  been  assigned  to  the  United  States 
of  America. 

DATES:  Only  written  comments  and/or 
applications  for  a  license  which  are 
received  by  NIH  on  or  before  July  31. 
2000  will  be  considered 


ADDRESSES:  Requests  for  copies  of  the 
patent  applications,  inquiries, 
comments  and  other  materials  relating 
to  the  contemplated  licenses  should  be 
directed  to:  JR.  Dixon,  Ph.D., 
Technology  Licensing  Specialist.  Office 
of  Technology  Transfer,  National 
Institutes  of  Health.  6011  Executive 
Boulevard.  Suite  325.  Rockville. 
Maryland  20852-3804.  Telephone:  (301) 
496-7735  ext.  206;  Facsimile:  (301) 
402-0220.  A  signed  Confidentiality 
Agreement  will  be  required  to  receive 
copies  of  the  patent  applications. 

SUPPLEMENTARY  INFORMATION:  The 

technology  disclosed  in  USPA  SN:  60/ 
124.119  and  60/102,816  relates  to  a 
method,  pharmaceutical  composition, 
and  antibodies  to  treat  tumors  by 
causing  apoptosis  in  tumor  cells  that 
over  express  Notch  protein. 

The  prospective  exclusive  license  will 
be  royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C, 
209  and  37  CFR  404.7,  The  prospective 
exclusive  license  may  be  granted  unless 
within  sixty  (60)  days  from  the  date  of 
this  published  notice.  NIH  receives 
written  evidence  and  argument  that 
establishes  that  the  grant  of  the  license 
would  not  be  consistent  with  the 
requirements  of  35  U.S.C.  209  and  37 
CFR  404  7 

The  field  of  use  may  be  limited  to  the 
use  of  anti-Notch  antibodies  and 
pharmaceutical  composition  for  the 
diagnosis  and  therapeutic  treatment  of 
tumors  which  over  express  Notch 
protein. 

Applications  for  a  license  [i.e., 
completed  "Application  for  License  to 
Public  Health  Service  Inventions]  in  the 
field  of  use  of  anti-Notch  antibodies  and 
pharmaceutical  composition  for  the 
therapeutic  treatment  of  tumors  which 
over  express  Notch  protein  filed  in 
response  to  this  notice  will  be  treated  as 
objections  to  the  grant  of  the 
contemplated  license  Comments  emd 
objections  will  not  be  made  available  for 
public  inspection  and,  to  the  extent 
permitted  by  law,  will  not  be  subject  to 
disclosure  under  the  Freedom  of 
Information  Act.  5  U.S.C.  552. 

Dated  Mav  22.  2000 
lack  Spiegel, 

Director.  Division  of  Technology  Development 
and  Transfer.  Office  of  Technology  Transfer. 
IFR  Doc    00-13733  Filed  5-31-00:  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Haalth  Sarvlca 

National  Inatituta  of  Environmantal 
Haalth  Sclancaa  (NIEHS),  National 
Inatitutaa  of  Haalth  (NIH),  National 
Toxicology  Program  (NTP);  Notica  of 
Pear  Review  Meeting  on  the  Revlaed 
Up-and-Down  Procedure  (UDP)  aa  an 
Alternative  Teat  Metttod  for  Aaaeaaing 
Acuta  Oral  Toxicity;  Requeat  for 
Commenta 

Summary 

Pursuant  to  Public  Law  103-43. 
notice  is  hereby  given  of  a  public 
meeting  coordinated  by  the  Interagency 
Coordinating  Committee  on  the 
Validation  of  Alternative  Methods 
(ICCVAM)  and  the  NTP  Interagency 
Center  for  the  Evaluation  of  Alternative 
Toxicological  Methods  (NICEATM)  and 
sponsored  by  NIEHS  and  the  NTP.  The 
agenda  topic  is  the  scientific  peer 
review  of  the  revised  Up-and-Down 
Procedure,  a  method  proposed  as  a 
replacement  for  the  existing  LD50  test 
for  evaluating  the  acute  oral  toxicity 
potential  of  chemicals.  The  meeting  will 
take  place  on  July  25.  2000.  from  8:30 
a.m.  to  5:30  p.m.  at  the  Sheraton  Crystal 
City  Hotel.  1800  Jefferson  Davis 
Highway.  Arlington,  VA  22202.  The 
meeting  is  open  to  the  public. 

Background 

ICCVAM,  with  participation  by  14 
Federal  regulatory  and  research  agencies 
and  programs,  was  established  in  1997 
to  coordinate  issues  relating  to  the 
development,  validation,  acceptance, 
and  national/international 
harmonization  of  toxicological  test 
methods.  ICCVAM  seeks  to  promote  the 
scientific  validation  and  regulatory 
acceptance  of  new  and  improved  test 
methods  applicable  to  Federal  agencies 
including  methods  that  may  reduce  and 
replace  animal  use.  or  that  refine  animal 
use  to  reduce  or  eliminate  pain  and 
distress.  The  Committee's  functions 
include  the  coordination  of  interagency 
reviews  of  toxicological  test  methods 
and  communication  with  stakeholders 
throughout  the  process  of  test  method 
development  and  validation.  The 
following  Federal  regulatory  and 
research  agencies  and  organizations 
participate  in  this  effort: 
Consumer  Product  Safety  Commission 
Department  of  Defense 
Department  of  Energy 
Department  of  Health  and  Human 
Services 

Agency  for  Toxic  Substances  and 
Disease  Registry 

Food  and  Drug  Administration 


National  Institute  for  Occupational 

Safety  and  Health/CDC 
National  Institutes  of  Health 
National  Cancer  Institute 
National  Institute  of  Environmental 

Health  Sciences 
National  Library  of  Medicine 
Department  of  the  Interior 
Department  of  Labor 
Occupational  Safety  and  Health 
Administration 
Department  of  Transportation 
Research  and  Special  Programs 
Administration 
Enviroiunental  Protection  Agency 

The  NTP  Center  for  the  Evaluation  of 
Alternative  Toxicological  Methods 
(NICEATM)  was  estabhshed  in  1998  and 
provides  operational  support  for  the 
ICCVAM.  NICEATM  and  ICCVAM  seek 
to  promote  the  validation  and  regulatory 
acceptance  of  new  test  methods  that 
will  enhance  agencies'  abilities  to  assess 
risks,  and  that  will  refine,  reduce,  and 
replace  animal  use.  NICEATM  and 
ICCVAM  collaborate  to  carry  out 
activities  associated  with  the 
development,  validation,  and  regulatory 
acceptance  of  proposed  new  and 
improved  test  methods.  These  activities 
may  include: 

Independent  Peer  Review  Panel 
Meetings,  which  are  typically  convened 
following  the  completion  of 
comprehensive  validation  studies  on  a 
test  method.  Independent  peer  review 
has  been  determined  to  be  an  essential 
prerequisite  for  consideration  of  a  test 
method  for  regulatory  acceptance.  Peer 
Review  Panels  are  asked  to  develop 
scientific  consensus  on  the  usefulness 
and  limitations  of  test  methods  to 
generate  information  for  specific  human 
health  and/or  ecological  risk  assessment 
purposes.  Following  the  independent 
peer  review  of  a  test  method.  ICCVAM 
forwards  recommendations  on  their 
usefulness  to  agencies  for  their 
consideration.  Federal  agencies  then 
determine  the  regulatory  acceptability  of 
a  method  according  to  their  mandates. 

Expert  Panel  Meetings,  which  are 
typically  convened  to  evaluate  the 
validation  status  of  a  method  following 
the  completion  of  initial  development 
and  pre-validation  studies.  An  Expert 
Panel  is  asked  to  recommend  additional 
validation  studies  that  might  be  helpful 
in  further  characterizing  the  usefulness 
of  a  method  and  to  identify  any 
additional  research  and  development 
efforts  that  might  enhance  the 
effectiveness  of  a  method. 

Test  Method  Workshops,  which  are 
convened,  as  needed,  to  evaluate  the 
adequacy  of  current  methods  for 
assessing  specific  toxicities,  to  identify 
areas  in  need  of  improved  or  new 


testing  methods,  to  identify  research 
efforts  that  may  be  needed  to  develop 
new  test  methods,  and  to  identify 
appropriate  development  and  validation 
activities  for  proposed  new  methods. 

Agenda 

The  agenda  topic  is  the  scientific  peer 
review  evaluation  of  the  validation 
status  of  the  revised  Up-and-Down 
Procedure  (UDP).  This  procediu*  is  an 
updated  version  of  the  Organization  for 
Economic  Cooperation  and 
Development  (OECD)  Test  Guideline 
425  (OECD  Guideline  for  the  Testing  of 
Chemicals,  Acute  Oral  Toxicity:  Up- 
and-Down  Procedure.  Guideline  425. 
adopted  September  21,  1998,  OECD, 
Paris,  France,  http://www.oecd.org/ehs/ 
test).  The  revised  UDP  is  proposed  as  a 
substitute  for  the  existing  OECD  Test 
GuideUne  401  (OECD  Guideline  for  the 
Testing  of  Chemicals,  Acute  Oral 
Toxicity.  Guideline  401,  adopted 
February  24.  1987,  OECD.  Paris. 
France).  OECD  has  proposed  that 
Guideline  401  should  be  deleted  since 
three  alternative  methods  are  now 
available  [OECD  Document  ENV/JM  (99) 
19,  Test  Guidelines  Programme.  Acute 
Oral  Toxicity  Testing:  Data  Needs  and 
Animal  Welfare  Considerations,  29th 
Joint  Meeting,  June  8-11,  1999,  Paris, 
France].  Prior  to  deletion  of  Guideline 
401.  U.S.  agencies  have  requested  that 
ICCVAM  conduct  an  independent  peer 
review  of  the  revised  UDP  to  determine 
the  validity  of  the  method  as  a 
substitute  for  Guideline  401.  An 
Independent  Peer  Review  Pemel  will  (1) 
evaluate  the  extent  to  which  established 
validation  and  acceptance  criteria 
("Validation  and  Regulatory  Acceptance 
of  Toxicological  Test  Methods:  A  Report 
of  the  ad  hoc  Interagency  Coordinating 
Committee  on  the  Validation  of 
Alternative  Methods."  NIH  Publication 
No.  97-3981.  http.// 
ntpserver.niehs.nih  .gov/h  tdocs/ 
ICCVAM/iccvam.html)  have  been 
addressed,  and  (2)  will  provide 
conclusions  and  recommendations 
regarding  the  usefulness  and  limitations 
of  the  method  as  a  substitute  for  the 
traditional  acute  oral  toxicity  test 
method  (OECD  Guideline  401.  1987). 
The  UDP  has  the  potential  to  reduce  the 
number  of  animals  required  to  classify' 
chemicals  for  acute  oral  toxicity 
compared  to  Guideline  401.  A  request 
for  nominations  of  expert  scientists  for 
the  Panel  was  previously  published  (FR 
65.  8385-8386,  February  18,  2000). 

"The  meeting  will  begin  at  8:30  a.m.  on 
July  25  and  will  conclude  by  5  p.m. 
There  will  be  a  brief  orientation  on 
ICCVAM  and  the  ICCVAM  review- 
process,  followed  by  a  peer  review  of 
the  revised  UDP  and  supporting 
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information.  Tht!  F'fer  Review  F'anel  will 
discus.s  the  usefulnt.'ss  of  the  IIDP  as  an 
alternative  to  the  traditional  LD50 
niethod.s  c:urrt!ntlv  aoct^pted  hv 
government  remilatorv  authoritie.s  for 
the  a.s.se.ssment  of  ac  iite  oral  toxiiitv 
potential  of  chemical.s 

Background  Document  Available  for 
Comment 

NIC'.EATM  ha.s  prepared  a  Background 
Review  Document  that  includes  the 
revised  UFJP  protocol  and  documents 
supporting  the  hasis  and  validitv  of  the 
test  method   (Copies  of  the  Hp-and- 
Down  Pro<:edure  Background  Review 
Document  and  supporting 
documentation  mav  be  obtained  frnm 
NICEATM,  MD  KC-K.  CO   Bo.x  122,rt, 
Research  Triangle  I'ark,  NC.  27704. 
Phone:  91'»-.S41-;i34H.  Fax   41'»-54  1- 
0947.  E-mail   ICCVAXMnichs  luh  t^ov  A 
copy  of  the  Background  Review 
Document  an(f  comments  submitted 
will  be  available  for  viewing  Mondav 
through  Friday,  from  12  noon  to  4  p  m 
EST  at  the  r   S   Environmental 
Protec:tion  Agency.  Office  of  Prevention, 
Pesticides  and  Toxic  Substances.  N(m- 
(ionfidential  Informatmn  Center,  Room 
H07B.  Northeast  Mall.  401  M  Street.  S\V, 
Washington.  DC  204KO  Thirty  days 
prior  to  the  meeting,  a  detailed  agenda 
will  be  available  on  the  web  at    http 
It  I  vaninifhs  nih  X''^'  or  by  contai  ting 
NICEATM 

Persons  requesting  additional 
information  regarding  the  rationale  lor 
the  OECD  proposal  to  delete  the  ( )EC1) 
Cuideline  401  can  contait  William  T 
Meyer,  IS   Environmental  Protection 
Agency.  Office  of  Pesticide  Programs. 
Phone:  703-;!O.S-71HH;  E-mail 
iV/evfT. H'i//;(jm'rWfp(i  gov   Mail  address 
Ariel  Rios  Bldg  .  1200  Pennsylvania 
Ave  .  NW.  Mail  Code  750hC. 
Washington.  W.  2()4H0;  Federal  Express 
<iddress:  1421  |efferson  Davis  Highway. 
Room  1104H.  Arlington,  VA  22202 

Request  for  Comments 

NICEATM  invites  the  submission  of 
written  comments  on  the  revised  [p 
and-Down  Procedure,  and  submission  of 
other  available  information  and  data  on 
the  IIDP.  including  information  about 
completed,  ongiung.  or  planned  studies 
Written  comments  and  .idditionai 
information  should  iiu  hide  name, 
affiliation,  mailing  address,  phone.  f<ix, 
e-mail  and  sponsoring  organization  (if 
any),  and  should  be  sent  by  mail,  f.ix. 
or  e-mail  to  NU^EATM  at  the  address 
listcMl  above   ( Comments  m.i\  be 
submitted  anytime  before  the  meeting: 
however,  comments  should  be 
submitted  by  |uiie  1")  in  order  to  ensure 
time  for  .ideiiuate  review  by  the  Panel 
Written  comments  will  he  made 


available  to  the  Peer  Review  Panel 
members,  ICCVAM  agency 
representatives  and  experts,  and 
attendees  at  the  meeting  and  will  be 
included  in  the  resource  materials 
assembled  on  the  IIDP 

The  Expert  Panel  Meeting  will  be 
open  to  the  public,  and  time  will  be 
provided  for  presentation  of  public  oral 
comments  at  designated  times  during 
the  meeting  Speakers  will  be  assigned 
on  a  first-come,  first-serve  basis  and  up 
to  seven  minutes  will  be  allotted  to  each 
speaker   In  order  to  facilitate  planning, 
members  of  the  public  who  wish  to 
present  oral  statements  at  the  meeting 
should  contact  NICEATM  as  soon  as 
possible,  but  no  later  than  July  18,  2000 
Persons  registering  to  make  c:omments 
are  asked  to  provide,  if  possible,  a 
written  c:opy  of  their  statement  in 
advance  so  that  copiers  c:an  be  made  and 
distributed  to  the  Peer  Review  Panel 
members  for  their  timely  consideration 
prior  to  the  meeting   Written  statements 
can  supplement  and  expand  the  oral 
presentation,  and  each  speaker  is  asked 
to  provide  his/her  name,  affiliation, 
mailing  address,  phone,  fax,  e-mail  and 
supporting  organization  (if  any) 
Registration  for  making  public 
comments  will  also  be  available  on-site 
If  registering  im-site  to  speak  and 
reading  oral  c:c)mments  from  printed 
(  opy.  the  speaker  is  asked  to  bring  50 
(  iipies  of  the  text.  These  copies  will  be 
distnbutt^d  to  the  Panel  and  supplement 
the  record 

•Summarv  minutes  from  the  meeting 
and  the  final  report  from  the  Peer 
Review  Panel  will  be  prepared  and 
madt!  available  upon  nnjuest  to 
NICEATM  (address  provided  above). 
These  dtK:uments  will  also  be  made 
available  via  the  internet  at  the  website: 
httf)     iccvdm  iiif'hs  nib  gov 

Additional  information  about 
ICXA'AM  and  NICEATM  c:an  be  fcmnd  at 
the  website:/7ffp  ' 'icrvcim  nifhs  nih  gov 

D.iIimI    S1,)\  JJ,  JOOO 
Samuel  H.  Wilson, 

l>rpiit\  Dim  tor.  WttiiuHi!  Iri'^tilutr  ul 
hin  ironiiirntiil  Hfolth  .Si  ii'ru  rs 
ilK  IJiic     1)0-1  17.14  (ilfil  S-  (1  ^)(l,  H  4')  aril! 
BILLING  COOe  414O-01-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Oockat  No.  FR-4563-N-06] 

Notice  of  Proposed  Information 
Collection  for  Tenant  Opportunities 
Semi-Annual  Report 

AGENCY:  Ofnc;e  of  the  Assistant 
Sec  retarv  for  Public  and  Indian 
Mousing.  Hl'D 


action:  Notice 


SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Commpnts  Due  Date:  July  31 , 
2000 

ADDRESSES:  Interested  Persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
(Control  number  and  should  be  sent  to: 
Mildred  M  Hamman,  Reports  Liaison 
Officer,  Public  and  Indian  Housing, 
Department  of  Housing  and  Urban 
Development,  451  7th  Street.  SW,  Room 
4238,  Washington,  DC  20410-5000. 
FOR  RJRTHER  INFORMATJON  CONTACT: 
Mildred  M.  Hamman,  (202)  708-3642, 
extension  41 28,  for  copies  of  the 
proposed  forms  and  other  available 
doc:uments   (This  is  not  a  toll-free 
number) 

SUPPLEMENTARY  INFORMATION:  The 

Department  will  submit  the  proposed 
infcjrmation  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35.  as  amended). 

This  Notice  is  soliciting  comments 
from  members  of  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  to;  (1)  Evaluate 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
pt^rformance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(2)  evaluate  the  accuracy  of  the  agenc:y's 
estimate  of  the  burden  of  the  proposed 
collection  of  information;  (3)  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated  collection 
techniques  or  other  forms  of  information 
technology;  e.g..  permitting  electronic 
submission  of  responses. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Tenant 
Opportunities  Semi-Annual  Report. 

OMB  Control  Number:  2577-0087. 

Description  of  the  need  for  the 
information  and  proposed  use:  Grantees 
participating  in  TOP  are  required  to 
submit  Semiannual  Report  (Form  HUD- 
52370).  which  will  evaluate  the  progress 
in  carrying  out  the  approved  TOP 
workplan/budget.  Grantees  shall  submit 
the  report  on  a  semiannual  basis  for  the 
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periods  ending  June  30  and  December 
3 1 .  The  reports  must  be  submitted  to 
HUD  within  30  days  after  the  end  of 
each  semiannual  reporting  period.  No 
grant  payments  will  be  approved  for 
drawdown  through  the  Line  of  Credit 
Control  System/Voice  Response  System 
(LOCCS/VRS)  for  grantees  with  overdue 
progress  reports.  Form  HUD— 52371, 
Tenant  Opportunities  Program 


Consultant/Trainer  Checklist  is 
canceled. 

Agency  form  numbers:  HUD-52370. 

Members  of  affected  public:  State. 
Local  or  Tribal  government. 

Estimation  of  the  total  number  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response:  958  TOP  grantees, 
semiannual,  two  hours  per  response, 
3,832  hours  total  reporting  biuden. 


Status  of  the  proposed  information 
collection:  Reinstatement. 

Authority:  Section  3506  of  the  Paperwork 
Reduction  Act  of  1995.  44  U.S.C.  Chapter  35. 
as  amendeci. 

Dated;  May  24.  2000. 

Harold  Lucas, 

Assistant  Secretan,-  for  Public  and  Indian 
Housing. 

BILUNG  CODE  4210-33-M 
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Tenant  Opportunities 
Semi-Annual  Report 
Program: 


us.  D«panm«nt  of  Housing 
and  Urban  Development 

Ottice  0'  Public  and  Indian  Housing 


owe  Approval  No  2577  -0087 
(exp  S'3 1/2000) 


Sac  page  4  tor  Instructions  for  completing  tliis  form  and  Iha  Public  reporting  burden  for  this  collection  of  Information 
Part  I    Grant  Data 


c-ec"  jnn  4-K3  »"!«>  y««>  a    Jan  1  -  ju''  30  lyyyvl 


2    ufapf»«  Nj'''«  4  A<We%s    IfKluda  str»«t    s jt!«/ roorrv apt    no     ciTy    STala    fipl 


3    Grant  Numt)er 


"b    Jul  1  -  Dec  31    (yyyy)  c    Final 

4    MA  WkJ*''  (See  Instructions) 


□   Yes     □   No 

Sa    Siarf  Due  (mnvfldfVyyvi 

5b    End  Dal*  (mrrva<Vyvyy) 

6     Pfion* 

Exi 

7   Fa« 

H    E««cuiive  Officers  Section   (Housing  Authorities  do  not  fill  in  this  section) 

Hj    >''f!va«nLC»airp«r»or  FirjtNama  Last  l^rria 

Mr  Ms  lUss-Vlis 
4t>     V  <  0  t*resKJentV  (  e  ^   '^d  rp«fSOO 

Ml  Ms  MiSi.Mis 
1c    Sec.oidu 

M.    Ms    MnvM.s  ; 

M'     Ms    M  ss  M's 


Pione 


Ex! 


Fai 


M     Ms    M  ss  Mrs 
at      J'f-ei    siA.-<.  ly) 

M<    Ms   M'ss/Vrt  ) 


4    Hous  'ig  Ajr^'ui  ►¥  Coitaci  Person 


'  0    Housing  Autnonfy  Number 


1  \     Naf!!*:*  o'  LJHvfKiu'T'efi'fbi 

Proiect  Nombe' 

Number  ot  Units 

• 

Co-Applicants  or  Significant  Partn«rt 


N<*r">«  :ji  Co'^tact  Persor 


ExL         iFax 


1?b    Oga^lza^on  Na-^p  S  4i1<1'-'>s';  Mnr'ude  s'rpet  suite'r:x>"x'apT  "c    c'*-/   S'3'e   /-p  '^pe  :!' O^ga'^i/aiK)*^ '   e   non  peo*'  etc 


Na'"^*-  j'  ".s-'f  'a*  t  Person 


E«l  Fa< 


12c    Orgamzalioi- Na.' e  il  Ajoiess   i'u-:^ije  iWeet  smie'room/api  no    cny   S'a'e   :'P  Type  ^' O'gaifzai.on  i:  e  non  protil.  etc  , 


Name  Qi  Contact  Person 


Ext.  I  Fax 


^-''eviOub  eO'ttofii  are  oD^uiety 
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Pan  II.  Financial  Summary 

Item 

Amount 

1 .   Initial  Grant  Award 

S 

2    Grant  Amendment  (il  any  added  dunng  report  period) 

$ 

3     Funds  drawn  from  LOCCS 

$ 

4    Fjnds  Grantee  is  obligated  to  pay  under  contract  to  others  but  not  yet  spent 

$ 

5    Balance  oi  funds  in  banli  account  at  the  end  of  report  penod 

$ 

Part  III.   Progress  Summary 


Category 


Yes 


No 


Date  (mm/dd/yyyy) 


1 .  Is  inere  a  financial  management  system  in  place  for  grant  funds  that  meet  HUD's  requirements? 

2  Has  the  financial  management  systen  been  certified  by  a  tPA? 

3  Has  the  Gtantee  adopted  Bylaws'  ^ 

4.  Do  the  Grantees  Bylaws  meet  HUD  guidelines''  

5  Has  the  Grantee  signed  a  Memorandum  of  Understanding  (MOU)  with  the  housing  authority'' 

6  Has  the  Grantee  contracted  with  or  hired  a  consultant/traininer'' 


Has  the  Grantee  comieted  financial  management  training'' 


8  Has  the  Grantee  completed  training  on  HUD  regulation&'poiicies  regarding  public  housing'' 

9  Has  the  Grantee  completed  leadership  and  organization  capacity  training?  


10    Has  the  Grantee  received  other  types  of  training?  Yes 


No    (if  "yes'  please  list  below) 


11.  Has  the  Grantee  completed  a  feasibility  study/needs  assessmenf 
12    Has  the  Grantee  been  incorporated'' 


13    Has  the  Grantee  applied  tor  501(c)(3)  tax  exempt  status? 


14.  Has  the  Grantee  been  granted  a  501(c)(3)  tax  exemption? 


15   Do  the  Grantees  incorporation  documents  meet  HUD  guidelines? 


Part  IV    Grantee  Accomplishments  Since  Effective  Date  of  Grant 

Status  of  Management  Contract(s) 


Yes 


No 


1  Has  the  Grantee  entered  into  a  management  contract(s)  with  the  housing  authority'' 

2  Is  there  a  contract  for/involving'""  dual  lull    properly  management?  (check  one) 

3  s  there  a  contract  for/involvmg  lawn  service''  

4.  Is  there  a  contract  tor/involving  painting'' 

5  Is  there  a  contract  for'mvolving  the  repair  and  maintenance  ol  units'' 

6  Is  there  a  contract  for/involving  rent  collection'' 

7.  Other  (describe)  

8  Other  (describe)  __ 

9  Total  njmbet  of  management  contract  |Obs  for  residents 

'0  Vacancy  rate  prior  to  TOP  grant  I 

1  1  Current  vacancy  rate  '  

1 2  Rate  of  rent  collection  pnor  to  TOP  grant 


13    Current  rate  of  rent  collection 


Date  (mm/dd,'yyyy) 


14    Ty^e  of  Business 


a    Lawn  service  business 
b    Painting  business 


c     Repair  business 


d    Day  Care  business 


e    Laundromat  business 


f     Store 


g    Other  business  (describe) 


h    Other  business  (describe) 
i      Other  business     (describe) 


Previous  editions  are  obsolete 


Resident  Owned  Businesses  Created/Assisted  by  Grantee 

I  Total  number  of 

Yes  No       Start  Date  (mrrvciayyyy) ,     jobs  for  residents 


-t- 
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JoO  Training  Programs  Creatod Assisted  by  Grantee 


Typt?  o'  Job  Training  Program 

Number  ol 
residents  trained 

Number  o( 
lobs  (or  residents 

d 

b. 

c. 

A 

t. 

1 

Comrnurnty  Social  Services  Provided  by  Grantee 


16     Type  ol  Communiry  Social  Service 
a   Youth  ediicalion/lutonng 
t)   vooth  recreational-cjlturai  activities 
c    Vouth  menloring 
d   Adult  education/literacy  programs 
e    Pdrentingr'lamily  support  programs 


I     SuDstarice  abuse  Lounselm^lrealment 
g  Residorit  anticnme  patrols 
h   Neigtiborhood  *cilcri  program 
1     Other 


Number  ol 
resident  partigpants 


1  7     Is  Grantee  pursuing  a  homeownersnip  program^ 
'9     Hrxneownership  VdHitiility  study  completed'' 

'9     NiifiDH'   jl  Ijmiiioi  ;n!nrostf*d  'O  homeownership'' 


'      ' 


Yes 


No 


I      I    Yes        Dale  (mnvdd/yyyy) 


D  »* 


A.lOdi.ir-,!!   f<cf  .-i-l.  ^ 


IMJ  .  i(     .}}<]. 'ivirdi   pdgn 


■Jfev.ojs  HO  lions  J't"   jDSi-'<Ple 
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T>iis  collection  ol  information  requires  that  each  grantee  participating  In  the  Tenant  Opportunity  Program  (TOP)  submit  semi-annual  reports  that  enable 
HUD  to  evaluate  the  progress  m  carrying  out  the  approved  TOP  Work  Plan/Budget.  No  grant  payments  will  be  approved  for  drawdown  through  the  Line 
ol  Credit  Control  System/Voice  Response  System  (LOCCS/VRS)  for  grantees  with  overdue  progress  reports  This  information  will  be  used  by  HUD  to 
monitor  grantees  and  their  administration  of  the  grant  to  ensure  that  Federal  funds  are  spent  according  to  the  work  plan/budget  Responses  to  this 
collection  ol  information  are  voluntary.  Authority  for  this  collection  of  information  is  Sections  23(c)  and  (g)  of  the  U.S.  Housing  Act  of  1937  as  amended 
Dy  554  of  the  Cranston-Gonzales  National  Affordable  Housing  Act  P.L.  101-625  The  information  requested  does  not  lend  itself  to  confidentiality 
Freedom  of  Information  Act  Semi-Annual  reports  submitted  are  subject  to  disclosure  under  the  Freedom  of  Information  Act  (FOIA)  To  assist  HUD  in 
determining  whether  to  release  information  contained  in  the  report  in  the  event  a  FOIA  request  is  received,  the  recipient  may.  through  clear  earmarking 
or  otherwise,  indicate  those  portions  of  its  report  that  it  believes  should  not  be  disclosed.  The  recipient's  views  will  be  used  solely  to  aid  HUD  in  prepanng 
its  response  to  a  FOlA  request;  HUD  is  required  by  the  FOIA  to  make  an  independent  evaluation  of  the  information.  HUD  suggests  that  the  recipient  provide 
as  basis,  when  possible,  for  its  belief  that  confidential  treatment  Is  appropriate;  general  assertions  or  blanket  requests  for  confidentiality,  without  more 
information  are  of  limited  value  to  HUD  in  making  determinations  concerning  the  release  of  information  under  FOIA  HUD  is  required  to  segregate 
disdosable  information  from  non-disclosable  items,  so  an  applicant  should  be  careful  to  identify  each  portion  of  the  application  for  which  confidential 
treatment  is  requested  HUD  emphasizes  that  the  presence  or  absence  of  comments  or  earmarking  regarding  confidential  information  will  have  no  bearing 
on  the  evaluation  ol  reports  submitted  in  response  to  this  solicitation 

PjSIic  repoi-iing  burden  for  this  collection  of  mlormalion  is  estimated  to  average  2  hours  per  response,  including  the  time  for  reviewing  instructions, 
searching  existing  aaia  sources  gathering  and  maintaining  the  data  needed,  and  completing  and  reviewing  the  collection  of  information  This  agency 
may  not  conduct  or  sponsor  and  a  person  is  not  required  to  respond  to,  a  collection  information  unless  that  collecton  displays  a  valid  0MB  control  number. 


Instructions  for  Completing  the  Semi-Annual  Report 

Be  sure  to  identify  the  Program  area  in  the  form  Title 
Part  I.   Grant  Data 

1  Enter  date  of  report  and  check  the  Reporting  period  either  1  a 
or  1b  and  enter  the  year 

ic  Place  an  "x"  m  the  box  if  all  program  activities  are  completed 
ana  this  IS  the  final  report  lor  this  program 

2  Enter  the  full  name  and  complete  address  of  your  organization 

3  Enter  the  Technical  Assistance  Grant  number 

4  Answer  yes  or  no  it  grant  applies  HA  wide.  II  you  are  a  clty- 
wide  organization,  list  in  Item  1 1  the  name  of  all  developments 
that  you  are  representing 

5a    Enter  aate  Work  Plan  activities  began. 

5b    Enter  dale  Work  Plan  activities  were  completed. 

6  Enter  phone  number  and  area  code  of  the  organization's 
office/official's  phone  number,  include  extension 

7  Enter  organization's  fax  number  include  area  code. 

8  Executive  Officers  Section 

8a  List  full  name  and  title,  phone  number,  and  fax  number 
thru  (it  different  than  Item  7)  of  the  President,  Vice  Presi- 
8d         dent.  Secretary,  and  Treasurer. 

8e  List  the  full  name  and  title,  phone  number,  and  fax 
number  (if  different  than  Item  7)  of  person  who  Is  familiar 
with  the  TOP/TAG  Work  Plan/budget  (Use  the  same 
name  that  appears  on  the  HUD  1044  TAG,  block  10  ) 

8t  Other/specify      List  the  full  name  and  title,  phone 

number,  and  fax  number  (if  different  than  Item  7)  of  an 
alternate  contact  person,  (the  name  of  one  other  RC 
officer  or  a  staff  person  at  the  HA) 

9  List  the  name  of  a  contact  person  at  the  housing  authority, 

10  Enter  housing  authority  code 

11  Enter  the  name  of  your  development,  project  number,  and 
number  of  units  II  you  are  a  city-wide  organization,  list  the 
name  pro)ect  number(s),  and  number  of  units  for  all  develop- 
ments that  you  are  representing, 

12  Co-applicants  or  Significant  Partners.  This  section  Is 
optional  Grantees  are  encouraged  to  fill  it  out  lor  other 
organizations  that  are  helping  grantees  carry  out  their  program 

Part  II.   Financial  Summary 

1  Enter  amount  of  the  initial  grant  award 

2  Enter  amount  of  any  monies  added  to  the  initial  grant  award 

3  Enter  total  amount  of  funds  drawn  from  the  LOCOS, 

4  Enter  the  amount  of  funds  for  which  you  have  obligated 
through  an  executed  contract  for  services  but  not  yet  spent, 

5  Enter  the  amount  of  funds  you  have  in  the  orgnalzatlon's  bank 
account 


Part  III.  Progress  Summary 

For  each  Item,  check  the  yes  or  no  box  as  applicable  and 
enter  the  date  in  which  the  action  was  executed 

10,  If  the  Grantee  received  other  types  of  training  check  "yes,  " 

and  list  types  of  training  and  the  date  completed 
Part  IV.  Grantee  Accomplisfiments 

Status  of  Management  Contract(s) 

For  each  Item,  check  the  yes  or  no  box  as  applicable  and 

enter  date  contract  was  executed  with  HA 

7.  List  any  other  contract  you  have  with  the  HA. 

8.  List  any  other  contract  you  have  with  the  HA. 

9.  Enter  total  number  of  residents  employed  as  a  result  ol  the 
contracts  you  list  above. 

1 0.  Enter  the  vacancy  rate  at  your  development  prior  to  receiving 
the  grant  (You  may  need  to  consult  with  your  local  Housing 
Authority  for  this  data). 

1 1  Enter  the  current  vacancy  rate  (You  may  need  to  consult  with 
your  local  Housing  Authority  for  this  data) 

12.  Enter  the  percentage  of  the  tenant  accounts  receivables 
(TARs)  prior  to  receiving  the  grant  (You  may  need  to  consult 
with  your  local  Housing  Authority  for  this  data) 

13  Enter  the  current  TARs  at  the  development  (You  may  need  to 
consult  with  your  local  Housing  Authority  for  this  data) 
Resident  Owned  Businesses  Created/Assisted  by  Grantee. 

14  Check  yes  or  no  as  applicable,  the  start  date  of  the  business(s). 
and  the  total  the  number  of  jobs  for  residents  (resident-owned 
businesses  created  and/or  assisted  as  a  result  of  the  grant 
funds)  (list  businesses  by  individual  residents  or  RC/RMC) 
Job  Training  Programs  Created/Assisted  by  Grantee 

15,  List  the  job  training  programs,  number  of  residents  trained. 
and   number  of  jobs  created  for  residents 
Community/Social  Services  Provided  by  Grantee 

16,  List  the  type  of  community/social  services  provided  and  the 
number  of  residents  participating  In  the  programs  listed 

17,  Check  yes  v    no  as  applicable 

18  Check  yes  or  no  as  applicable  and  enter  the  date  completed. 

19  Enter  the  number  of  families  In  your  development  interested 
In  homeownership  opportunities 

Use  the  'Additional  Remarks"  secton,  as  well  as  additional 
sheets  as  needed,  for  further  comments/explanations. 
Send  this  report  to: 

Aspen  Systems 

Resident  Initiatives  Clearinghouse 

Mall  Stop  3K 

1600  Research  Blvd 

Rockvllle,  MD    20850 

and  one  copy  to  the  local  HUD  Field  Office 


Previous  editions  are  obsolete 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wlldilf*  Swvic« 

Information  Coilactlon  Submitted  to 
tha  Offica  of  Managamant  and  Budget 
(0MB)  for  Approval  Undar  ttia 
Paperwork  Reduction  Act 

agency:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Notice;  request  for  comments. 

summary:  The  LI.S  Fish  and  Wildlife 
Service  has  submitted  the  collection  of 
information  listed  below  to  OMB  for 
approval  under  the  provisions  of  the 
Paperwork  Reduction  Act.  A  copy  of  the 
information  collection  requirement  is 
included  in  this  notice.  If  you  wish  to 
obtain  copies  of  the  proposed 
information  collection  requirement, 
related  forms,  and  explanatory  material, 
contact  the  Service  Information 
Collection  Clearance  Officer  at  the 
address  listed  below. 
DATES:  OMB  has  up  to  60  days  to 
approve  or  disapprove  information 
collection  but  may  respond  after  30 
days.  Therefore,  to  ensure  maximum 
consideration,  you  must  submit 
comments  on  or  before  July  3,  2000. 
ADDRESSES:  Send  your  comments  on  the 
requirement  to  the  Office  of 
Management  and  Budget.  Attention: 
Department  of  the  Interior  Desk.  Officer. 
725  17th  Street.  NW,  Washington.  DC 
20503,  and  to  Rebecca  Mullin.  Service 
Information  Collet:ti()n  Clearance 
Officer.  U.S.  Fish  and  Wildlife  Service, 
ms  222-ARLSQ,  1849  Q:  Street  NW. 
Washington,  DC  20204. 
FOR  FURTHER  INFORMATION  CONTACT:  To 
request  a  copy  of  the  information 
collection  request,  explanatory 
information  and  related  forms,  contact 
Rebecca  A.  Mullin  at  (703)  358-2287,  or 
electronically  to  rmullin@fws.gov. 
SUPPLEMENTARY  INFORMATION:  The  Office 
of  Management  and  Budget  (OMB) 
regulations  at  5  CFR  1320.  which 
implement  provisions  of  the  Paperwork 
Reduction  Act  of  1995  (Pub   L    104-13), 
require  that  interested  members  of  the 
public  and  affecrted  agencies  have  an 
opportunity  to  comment  on  information 
collection  and  rt^cordkeeping  activities 
(see  5  CFR  1320.8(d)).  The  U.S.  Fish  and 
Wildlife  Service  (We)  has  submitted  a 
request  to  OMB  to  renew  its  approval  of 
the  collection  of  information  for  the 
Sandhill  Crane  Harvest  Survey  We  are 
requesting  a  3-yoar  term  of  approval  for 
this  information  collection  activity.  A 
previous  60-day  notice  on  this 
information  collection  requirement  was 
published  in  the  December  2,  1999  (64 
FR  67583)  Federal  Register  inviting 
public  comment  No  comments  on  the 


previous  notice  were  received.  This 
notice  provides  an  additional  30  days  in 
which  to  comment  on  the  following 
information 

Federal  agencies  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
number  for  this  collection  of 
information  is  1016-0023 

The  Migratory  Bird  Treaty  Act  (16 
use.  70.3-711)  and  Fish  and  Wildlife 
Act  of  1956  (16  use.  742d)  designate 
the  Department  of  the  Interior  as  the  key 
agency  responsible  for  the  wise 
management  of  migratory'  bird 
populations  frequenting  the  United 
States  and  for  the  setting  of  hunting 
rcjgulations  that  allow  appropriate 
harvests  that  are  within  the  guidelines 
that  will  allow  for  those  populations' 
well-being.  These  responsibilities 
dictate  the  gathering  of  accurate  data  on 
various  characteristics  of  migratory  bird 
populations.  The  Sandhill  Crane 
Harvest  Survey  is  an  essential  part  of 
the  migratory  bird  management 
program.  The  survey  helps  determine 
sandhill  crane  harvests  and  harvest  rates 
that  are  used  to  regulate  sandhill  crane 
populations  (by  promulgating  hunting 
regulations)  and  to  encourage  hunting 
opportunity,  especially  where  crop 
depredations  are  chronic  and/or  lightly 
harvested  populations  occur. 

The  annual  questionnaire  surveys 
people  who  obtained  a  sandhill  crane 
hunting  permit.  At  the  end  of  the 
hunting  season,  we  randomly  select  a 
sample  of  permit  holders  and  send  those 
people  a  questionnaire  that  asks  them  to 
report  the  date.  State,  county,  and 
number  of  birds  harvested  for  each  of 
their  sandhill  crane  hunts.  Their 
responses  provide  estimates  of  the 
temporal  and  geographic  distribution  of 
the  harvest  as  well  as  the  average 
har\'est  per  hunter,  which,  combined 
with  the  total  number  of  sandhill  crane 
permits  issued,  enables  us  to  estimate 
the  total  harvest  of  sandhill  cranes. 

The  Sandhill  Crane  Harvest  Survey 
enables  us  to  annually  estimate  the 
magnitude  of  the  harvest,  and  the 
portion  it  constitutes  of  the  total  mid- 
continent  sandhill  crane  population. 
Based  on  information  from  this  survey, 
sandhill  crane  hunting  regulations  are 
adjusted  as  needed  to  optimize  harvest 
at  levels  that  provide  a  maximum  of 
hunting  recreation  while  keeping 
populations  at  desired  levels. 

Title:  Sandhill  Crane  Harvest  Survey. 

Approval  Number:  1018-0023. 

Sen-ice  Form  Number:  3-530.  3- 
530A,  and  3-2056N. 

Frequency  of  Collection:  Annually. 


Description  of  Respondents: 
Individuals  and  households. 

Total  Annual  Burden  Hours:  The 
reporting  burden  is  estimated  to  average 
5  minutes  per  respondent  The  Total 
Annual  Burden  Hours  is  614  hours. 

Total  .Annual  Responses:  About  7,400 
individuals  are  expected  to  participate 
in  the  survey. 

We  invite  comments  concerning  this 
renewal  on:  (1)  Whether  the  collection 
of  information  is  necessary  for  the 
proper  performance  of  our  migratory 
bird  management  functions,  including 
whether  the  information  will  have 
practical  utility;  (2)  the  accuracy  of  our 
estimate  of  the  burden  of  the  collection 
of  information;  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  coUecrted;  and.  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents.  The  information 
collections  in  this  program  are  part  of  a 
system  of  record  covered  by  the  Privacy 
Act  (5  U.S.C.  552(a)). 

Dated:  April  4.  2000 
Paul  R.  Schmidt, 

Acting  Assislant  Director  for  Refuges  and 

Wildlife 

|FR  Doc  00-13663  Filed  5-31-00:  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Receipt  of  Application  for  Endangered 
Species  Permit 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  receipt  of  application 

for  endangered  species  permit. 

SUMMARY:  The  following  applicants  have 
applied  for  permits  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  Section 
10(c)  of  the  Endangered  Species  Act  of 
1973.  as  amended  (16  U.S.C.  1531  et 
seq.). 

If  you  wish  to  comment,  you  may 
submit  comments  by  any  one  of  several 
methods.  You  may  mail  comments  to 
the  Service's  Regional  Office  (see 
ADDRESSES).  You  may  also  comment  via 
the  internet  to 

"kenneth^graham@fws.gov".  Please 
submit  comments  over  the  internet  as  an 
ASCII  file  avoiding  the  use  of  special 
characrters  and  any  form  of  encryption. 
Please  also  include  your  name  and 
return  address  in  your  internet  message. 
If  you  do  not  receive  a  confirmation 
from  the  Service  that  we  have  received 
your  internet  message,  contact  us 
directly  at  either  telephone  number 


listed  below  (see  FURTHER  INFORMATION). 
Finally,  you  may  hand  deliver 
comments  to  the  Service  office  listed 
below  (see  ADDRESSES).  Our  practice  is 
to  make  conunents,  including  names 
and  home  adciresses  of  respondents, 
available  for  public  review  during 
regular  business  hours.  Individual 
respondents  may  request  that  we 
withhold  their  home  address  from  the 
administrative  record.  We  will  honor 
such  requests  to  the  extent  allowable  by 
law.  There  may  also  be  other 
circumstances  in  which  we  would 
withhold  from  the  administrative  record 
a  respondent's  identity,  as  allowable  by 
law.  If  you  wish  us  to  withhold  your 
name  and  address,  you  must  state  this 
prominently  at  the  beginning  of  your 
comments.  We  will  not;  however, 
consider  anonymous  comments.  We 
will  make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 
DATES:  Written  data  or  comments  on 
these  applications  must  be  received,  at 
the  adciress  given  below,  by  July  3, 
2000. 

ADDRESSES:  Documents  and  other 
information  submitted  with  these 
applications  are  available  for  review, 
subject  to  the  requirements  of  the 
Privacy  Act  and  Freedom  of  Information 
Act.  by  any  party  who  submits  a  written 
request  for  a  copy  of  such  documents  to 
the  following  office  within  30  days  of 
the  date  of  publication  of  this  notice: 
U.S.  Fish  and  Wildhfe  Service,  1875 
Century  Boulevard,  Suite  200,  Atlanta, 
Georgia  30345  (Attn:  Ken  Graham, 
Permits  Biologist).  Telephone:  404/679- 
7358;  Facsimile:  404/679-7081. 
FOR  FURTHER  INFORMATION  CONTACT:  Ken 
Graham,  Telephone:  404/679-7358; 
Facsimile:  404/679-7081. 
SUPPLEMENTARY  INFORMATION: 
Applicant:  Christopher  A.  Taylor, 
Illinois  Natiu'al  History  Survey, 
Champaign.  Illinois.  TE02 7337-0 
The  applicant  requests  a  permit  to 
capture  the  Nashville  crayfish. 
Orconectes  shoupi,  and  to  collect  one 
specimen  for  genetic/systematics 
research  on  the  species,  in  order  to 
clarify  species  classification  and  for 
enhancement  of  management  and 
survival  of  the  species. 
Applicant:  Dr.  Paul  Yokely.  Jr., 
Florence.  Alabama,  TE027307-O 
The  applicant  requests  authorization 
to  take  (capture,  identify,  release,  collect 
dead  freshwater  snail  and  mussel  shells, 
and  to  relocate  captured  specimens 
upstream  away  from  potential  harm  due 


to  construction  activities)  federally- 
listed  fish,  snails,  and  mussels  during 
the  course  of  aquatic  surveys  throughout 
Alabama,  Georgia,  Mississippi,  and 
Tennessee,  Any  taking  would  occur 
diu"ing  routine  biological  surveys  and 
monitoring,  for  the  purpose  of 
enhancement  of  survival  of  the  species. 
Applicant:  Michael  R.  Hurst, 

Chattahoochee-Oconee  National 

Forest,  Gainesville,  Georgia, 

TE02 7344-0 

The  applicant  requests  authorization 
to  take  (capture,  band,  and  harass 
during  nest  monitoring,  construction  of 
artificial  cavities,  and  placement  of 
restrictor  plates)  the  endangered  red- 
cockaded  woodpecker,  Picoides 
borealis,  on  and  adjacent  to  the  Oconee 
National  Forest  in  Georgia,  for  the 
purpose  of  enhancement  of  survival  of 
the  species. 
Applicant:  Stuart  W.  McGregor, 

Geological  Survey  of  Alabama, 

Tuscaloosa,  Alabama.  TE02 7346-0 

The  applicant  requests  authorization 
to  take  (survey  for,  capture,  handle, 
identify,  and  release)  44  species  of 
federally-listed  freshwater  mussels  that 
could  be  potentially  encountered  during 
routine  biological  surveys  throughout 
Alabama  and  in  the  upper  Tombigbee 
River  system  in  Mississippi,  for  the 
purpose  of  conducting  status  surveys 
and  enhancement  of  survival  of  the 
species. 
Applicant:  Steven  D.  Maloney,  Griggs  & 

Maloney  Incorporated,  Murfreesboro, 

Tennessee,  TE027376-O 

The  applicant  requests  authorization 
to  take  (capture,  identify,  and  relocate) 
the  endangered  Nashville  Crayfish, 
Orconectes  shoupi,  throughout  the 
species  range  in  Teimessee,  for  the 
purpose  of  enhancement  of  survival  of 
the  species. 

Dated:  May  25.  2000. 
H,  Dale  Hall, 

Acting  Regional  Director 
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BILUNG  CODE  4310-55-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Availaljllity  of  a  Safe  Hart>or 
Agreement  With  Assurances  and 
Receipt  of  an  Application  for  an 
incidental  Taite  Permit  for  Activities  on 
Certain  State  Lands,  by  the  Arizona 
Department  of  Transportation 

SUMMARY:  The  Arizona  Department  of 
Transportation  (Applicant)  has  applied 
to  the  U.S.  Fish  and  Wildlife  Service 
(Service)  for  an  enhancement  of  survival 


permit  pursuant  to  Section  10(a)  of  the 
Endangered  Species  Act  (Act).  The 
Applicant  has  been  assigned  permit 
number  TE-O26887-0.  The  requested 
permit,  which  is  for  a  period  of  10  years, 
would  authorize  the  incidental  take  of 
the  endangered  Gila  topmiimow 
[Poeciliopsis  occidentalis]  and  the 
endangered  desert  pupufish 
(Cyprinodon  macularius].  The  proposed 
take  may  occur  on  certain  State  Lands 
owned  by  the  Arizona  Department  of 
Transportation  in  the  State  of  Arizona. 

Non-federal  landowntiers,  who  commit 
to  implementing  conservation  for  listed 
species  through  a  Safe  Harbor 
Agreement,  will  receive  assiu^ances  from 
the  Service.  The  assurances  are  that 
additional  conservation  measures  will 
not  be  required  and  additional  land, 
water,  or  resource  use  restrictions  will 
not  be  imposed.  The  Ser\'ice  has 
prepared  the  Categorical  Exclusion  for 
the  enhancement  of  survival  permit 
application.  A  determination  of  whether 
jeopardy  to  the  species  would  occur  will 
not  be  made  until  at  least  30  days  from 
the  date  of  publication  of  this  notice. 
This  notice  is  provided  piu-suant  to 
Section  10(c)  of  the  Act  and  National 
Environmental  Policy  Act  regulations 
(40  CFR  1506.6). 
DATES:  Written  comments  on  the 
application  should  be  received  on  or 
before  July  3,  2000.  The  agreement, 
along  with  any  supporting 
documentation,  is  available  for  public 
review,  subject  to  the  requirements  of 
the  Privacy  Act  and  Freedom  of 
Information  Act,  by  any  party  who 
submits  a  written  request  for  a  copy  of 
such  documents  within  the  comment 
period  to  the  address  specified  below. 
ADDRESSES:  Persons  wishing  to  review 
the  application  may  obtain  a  copy  by 
writing  to  the  Regional  Direc:tor.  U.S. 
Fish  and  Wildhfe  Service.  P.O.  Box 
1306,  Albuquerque,  New  Mexico  87103. 
Persons  wishing  to  review  the  Safe 
Harbor  Agreement  and  Categorical 
Exclusion  may  obtain  a  copy  by 
contacting  Doug  Duncan.  U.S.  Fish  and 
Wildlife  Service,  Ecological  Services 
Tucson  Sub  Office,  300  West  Congress, 
Room  6J,  Tucson,  AZ  85701  (520/670- 
4860)  or  David  Harlow,  U.S.  Fish  and 
Wildlife  Service,  Arizona  Ecological 
Services  Field  Office.  2321  West  Royal 
Palm  Road,  Suite  103,  Phoenix,  Arizona 
85021  (602/640-2720;  fax  602/640- 
2730).  Documents  will  be  available  for 
public  inspection  by  written  request,  by 
appointment  only,  during  normal 
business  hours  (7:30  to  4:30)  at  the 
offices  above.  Written  data  or  comments 
concerning  the  application.  Safe  Harbor 
Agreement,  and  Categorical  Exclusion 
should  be  submitted  to  the  Field 
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Supervisor.  Ecological  S»tvu  cs  Field 
Office.  F'h(H!nix.  AZ.  (sec  address 
above).  Please  refer  to  permit  number 
Tfc:-02B887-0  when  submitting 
comments.  All  comments  received, 
inckuling  names  and  addresses,  will 
become  part  of  the  official 
administrative  record  and  may  be  made 
available  to  the  public 

FOR  FURTHER  INFORMATION  CONTACT: 

Doug  Duncan  at  the  above  Tucson  Sub 
Office. 

SUPPLEMENTARY  INFORMATION:  Section  9 
of  the  Act  prohibits  the  "taking"  of 
threatened  and  endangered  species  such 
as  the  (Jila  topminnow  and  destjrt 
pupfish  However,  the  Ser\'ice,  under 
limited  circumstances,  mav  issue 
permits  to  take  threatened  or 
endangered  wildlife  species  incidental 
to.  and  not  the  purpo.se  of.  otherwise 
lawful  activities.  Regulations  governing 
permits  for  endangered  species  are  at  50 
CFR  17.22 

The  proposed  a<:tion  is  issuance  of  an 
enhancement  of  survival  permit  and 
implementation  of  the  Safe  Harbor 
Agreement  as  submitted  bv  the 
.^pplicant  The  Safe  Harbor  Agreement 
provides  for  actions  that  promote 
con.servation  and  rwK.vorv  of  the  Cila 
topminnow  and  desert  pupfish  bv 
providing  refugia  sites.  One  refugium 
site  in  Tempe.  Arizona,  is  propo.sod  for 
release  of  Gila  topminnow  and  desert 
pupfish  Other  sites  owned  bv  the 
Arizona  Department  of  Transportation 
within  the  natural  ranges  of  the  sp«H:ies 
may  be  used  as  ndugia  for  either 
spt?cies.  Sites  will  be  determined 
mutually  bv  the  Service  and  the  Arizona 
Department  of  Transportation.  The  Safe 
Harbor  Agreemt-nt  is  designed  to 
provide  a  net  conservation  benefit  to  the 
(iila  topminnow  and  desert  pupfish 
The  Saf*!  Harbor  Agreemcmt  has 
stipulations  for  monitoring  of  species 
populations  and  habitats  and 
functioning  of  the  .Safe  Harbor 
Agreement.  The  Safe  Harbor  .Agreement 
also  provides  for  funding  the  mitigation 
measures  and  monitoring 

APPLICANT:  The  Arizona  Department  nf 
Transportation  intends  to  manage 
certain  retention  basins  and  other  sites 
for  Cila  topminnow  and  desert  pupfish. 
The  incidental  take  of  these  fish  mav 
occur  at  the  release  sites  during  certain 
management  activities  The  Service 
anticipates  that  this  Safe  Harbor 
Agreement  will  provide  a  net 


conser\'ation  benefit  for  these  two 
species  of  native  Arizona  fish. 

Geoffrey  I..  Haskett. 

Hi'ftKinal  Din'i  tnr.  Hftimn  J.  AlhutjiuTijtif. 
.Vcu  Mr\i(  (I 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Availability  of  a  Draft  Environmental 
Assessment  and  Preliminary  Finding 
of  No  Significant  Impact,  and  Receipt 
of  an  Application  for  an  incidental  Tatce 
Permit  for  Residential,  Commercial, 
and  School  Board  Development  in 
Northern  Indian  River  County,  FL 

AGENCY:  Fish  and  Wildlife  Service, 

interior 

ACTION:  Notice. 

Indian  River  County  Board  of  County 
Commissioners  and  City  of  Sebastian 
C;ity  Council  (Applicants)  request  an 
incidental  take  permit  (ITP)  pursuant  to 
section  10(a)n)(B)  of  the  Endangered 
Species  Act  of  1973  (U.S.C.  1531  et 
sf'q).  as  amended  (Act).  The  Applicants 
anticipate  taking  up  to  seven  families  of 
the  threatened  Florida  scrub-jav 
lAphflocomo  coervhscens]  (scrub-jay), 
over  the  next  30  years  incidental  to  the 
cilearing  of  land  associated  with 
residential  construction  in  northern 
Indian  River  County,  including  infill  in 
the  existing  Sebastian  Highlands 
subdivision  located  within  the  citv 
limits  of  Sebastian.  Take  is  also 
requested  for  commercial  development 
on  about  88  acres  of  property  owned  by 
the  Citv  of  Sebastian  Indian  River 
County  School  Board  anticipates  that 
take  of  scrub-javs  may  also  occur  in  the 
future  due  to  expansion  of  scihool 
facilities  on  about  four  acres  The 
anticipated  take  and  measun^s  to 
minimize  and  mitigate  these  takings 
will  occur  in  sections  18.  19.  20,  29,  and 
30,  Township  31  South.  Range  39  East 
and  secliims  13,  14.  23.  24,  25.  and  26. 
Township  31  .South.  Range  38  East, 
northern  Indian  River  County.  Florida. 

The  issuance  of  land  clearing  permits 
bv  the  City  of  Sebastian  will  destroy 
about  79  ac:res  of  habitat  occupied  by 
the  scrub-jay  in  residential  areas. 
Another  88  acres  of  habitat  within 
commercial  property  owned  by  the  City 
of  Sebastian  and  about  4  acres  of 
property  owned  by  the  School  Board  is 
currently  unoccupied  by  scrub-javs.  but 
may  become  occupied  due  to  proposed 
habitat  management  activities.  Future 
development  within  these  parcels  may 
also  result  in  take  of  scrub-javs. 


Measures  to  mitigate  for  taking  of  scrub- 
jays  are  proposed  by  the  Applicants.  A 
more  detailed  description  of  the 
mitigation  and  minimization  measures 
to  address  the  effects  of  the  Project  to 
the  scrub-jay  are  outlined  in  the 
Applicants  Habitat  Conservation  Plan 
(HCP).  the  Service's  draft  Environmental 
Assessment  (EA).  and  in  the 
SUPPLEMENTARY  INFORMATION  section 
below. 

The  Service  also  announces  the 
availability  of  a  draft  EA  and  HCP  for 
the  incidental  take  application.  C'opies 
of  the  draft  EA  and/or  HCP  may  be 
obtained  by  making  a  request  to  the 
Regional  Office  (see  ADDRESSES). 
Reque.sts  must  be  in  writing  to  be 
processed.  This  notice  also  advises  the 
public  that  the  Service  has  made  a 
preliminary  determination  that  issuing 
the  ITP  is  not  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment  within  the  meaning 
of  Section  102(2)(C)  of  the  National 
Environmental  Policy  Act  of  1969,  as 
amended  (NEPA).  The  preliminary- 
Finding  of  No  Significant  Impact 
(FONSi)  is  based  on  information 
contained  in  the  draft  EA  and  HCP.  The 
final  determination  will  be  made  no 
sooner  than  30  days  from  the  date  of 
this  notice.  This  notice  is  provided 
pursuant  to  Section  10  of  the  Act  and 
NEPA  regulations  (40  CFR  1506.6). 
The  Service  specifically  requests 
information,  views,  and  opinions  from 
the  public  via  this  Notice  on  the  federal 
action,  including  the  identification  of 
any  other  aspects  of  the  human 
environment  not  already  identified  in 
the  Services  draft  EA.  Further,  the 
Ser\  ice  is  specifically  soliciting 
information  regarding  the  adequacy  of 
the  HCP  as  measured  against  the 
Service's  ITP  issuance  criteria  found  in 
50  CFR  parts  1 3  and  1 7. 

If  you  wish  to  comment,  you  mav 
submit  comments  by  any  one  of  several 
methods.  You  may  mail  comments  to 
the  Ser\'ice's  Regional  Office  (see 
ADDRESSES).  You  may  also  comment  via 
the  internet  to  "david_dell@fws.gov". 
Please  submit  comments  over  the 
internet  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encry'ption.  Please  also  include  your 
name  and  return  address  in  your 
internet  message.  If  you  do  not  receive 
a  confirmation  from  the  Service  thai  we 
have  received  your  internet  message, 
contact  us  directly  at  either  telephone 
number  listed  below  (see  FURTHER 
INFORMATION).  Finally,  you  may  hand 
deliver  comments  to  either  Service 
office  listed  below  (see  ADDRESSES).  Our 
practice  is  to  make  comments,  including 
names  and  home  addresses  of 
respondents,  available  for  public  review 


during  regular  business  hours. 
Individual  respondents  may  request  that 
we  withhold  their  home  address  from 
the  administrative  record.  We  will 
honor  such  requests  to  the  extent 
allowable  by  law.  There  may  also  be 
other  circiamstances  in  which  we  would 
withhold  from  the  administrative  record 
a  respondent's  identity,  as  allowable  by 
law.  If  you  wish  us  to  withhold  your 
name  and  address,  you  must  state  this 
prominently  at  the  beginning  of  your 
comments.  We  will  not;  however, 
consider  anonymous  comments.  We 
will  make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 

DATES:  Written  comments  on  the  ITP 
application,  draft  EA,  and  HCP  should 
be  sent  to  the  Service's  Regional  Office 
(see  ADDRESSES)  and  should  be  received 
on  or  before  July  3,  2000. 

ADDRESSES:  Persons  wishing  to  review 
the  application,  HCP,  and  EA  may 
obtain  a  copy  by  writing  the  Service's 
Southeast  Regional  Office,  Atlanta, 
Georgia.  Dociunents  will  also  be 
available  for  public  inspection  by 
appointment  during  normal  business 
hours  at  the  Regional  Office,  1875 
Century  Boulevard,  Suite  200,  Atlanta, 
Georgia  30345  (Attn:  Endangered 
Species  Permits),  or  Field  Supervisor, 
U.S.  Fish  and  Wildlife  Service,  Post 
Office  Box  2676,  Vero  Beach,  Florida 
32961-2676.  Written  data  or  comments 
concerning  the  application,  or  HCP 
should  be  submitted  to  the  Regional 
Office.  Requests  for  the  documentation 
must  be  in  writing  to  be  processed. 
Please  reference  permit  number 
TE026007-0  in  such  comments,  or  in 
requests  of  the  documents  discussed 
herein. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
David  Dell,  Regional  HCP  Coordinator, 
(see  ADDRESSES  above),  telephone:  404/ 
679-7313.  facsimile:  404/679-7081;  or 
Mr.  Mike  Jennings,  Fish  and  Wildlife 
Biologist.  South  Florida  Field  Office, 
Vero  Beach,  Florida  (see  ADDRESSES 
above),  telephone:  561/562-3909. 

SUPPLEMENTARY  INFORMATION:  The  scrub- 
jay  is  geographically  isolated  from  other 
species  of  scrub-jays  found  in  Mexico 
and  the  Western  United  States.  The 
scrub-jay  is  foujid  exclusively  in 
peninsular  Florida  and  is  restricted  to 
xeric  uplands  (predominately  in  oak 
dominated  scrub).  Increasing  urban  and 
agricultural  development  have  resulted 
in  habitat  loss  and  fragmentation  which 
has  adversely  affected  the  distribution 
and  numbers  of  scrub-jays.  The  total 


estimated  population  is  between  7,000 
and  11,000  individuals. 

The  decline  in  the  number  and 
distribution  of  scrub-jays  in  eastern 
Florida  has  likely  been  greater  than  in 
most  regions  of  the  State.  Eastern  coastal 
Florida  has  experienced  tremendous 
urban  growth  in  the  past  50  years  and 
much  of  this  commercial  and  residential 
development  has  occurred  on  the  dr>' 
soils  which  historically  supported 
scrub-jay  habitat.  Based  on  existing  soils 
data,  much  of  the  historic  and  current 
scrub-jay  habitat  of  coastal  east  Florida 
occurs  along  a  narrow  stretch  of  historic 
sand  dunes  that  are  situated  on  a  north- 
south  axis  from  Dade  to  Flagler  County. 
Much  of  this  area  of  Florida  was  settled 
early  because  few  wetlands  restricted 
urban  and  agricultural  development. 
Due  to  the  effects  of  urban  and 
agricultural  development  over  the  past 
100  years,  much  of  the  remaining  scrub- 
jay  habitat  is  now  relatively  small  and 
isolated.  What  remains  is  largely 
degraded  due  to  the  exclusion  of  fire 
which  is  needed  to  maintain  xeric 
uplands  in  conditions  suitable  for  scrub- 
jays. 

Remnant  patches  of  suitable  scrub-jay 
habitat  remain  in  northern  Indian  River 
County,  particularly  within  the  large 
residential  subdivision  of  Sebastian 
Highlands.  Seven  families  of  scrub-jay 
are  known  to  persist  in  317  single- 
family  residential  lots.  Scrub-jays 
within  Sebastian  Highlands  are  part  of 
a  larger  complex  of  scrub-jays  that 
occupy  xeric  uplands  of  eastern  coastal 
Florida.  This  complex  of  scrub-jay 
families  (metapopulation)  ranges  from 
central  Brevard  County  south  to 
northern  Indian  River  County  and 
represents  one  of  the  largest 
metapopulations  of  scrub-jays 
remaining  in  the  State.  Scrub-jays 
within  Sebastian  Highlands  represent 
the  southern-most  distribution  of  this 
metapopulation.  The  continued  survival 
of  scrub-jays  in  this  metapopulation  will 
depend  on  the  maintenance  of  suitable 
habitat  and  the  restoration  of  unsuitable 
habitat  in  key  locations. 

Scrub-jay  use  of  Sebastian  Highlands 
has  been  reported  periodically  since 
1991.  Early  surveys  documented  the 
presence  of  about  26  families  of  scrub- 
jays  in  and  near  Sebastian  Highlands. 
Since  that  time  there  has  been  a  steady 
decline  in  the  numbers  and  distribution 
of  scrub-jays  in  northern  Indian  River 
County.  Habitat  degradation  and 
continued  habitat  fragmentation  are 
believed  responsible  for  this  decline. 
Scrub-jays  currently  occupy  about  79 
acres  within  Sebastian  Highlands 
subdivision. 

The  Applicants  recognize  that  the 
conservation  of  scrub-jays  and 


fulfillment  of  existing  land-use  plans 
which  call  for  residential  infill  within 
Sebastian  Highlands  cannot  reasonably 
be  achieved  on  a  lot-by-lot  basis  through 
existing  regulatory-  mechanisms.  As  a 
result,  the  Applicants  jointly  agreed  to 
address  the  conservation  needs  of  this 
species  through  preparation  of  an  HCP 
for  northern  Indian  River  County 

Land  clearing  permits  issued  hy  the 
City  of  Sebastian  in  preparation  for 
residential,  commercial,  or  School 
Board  construction  will  destroy  habitat 
and  result  in  death  of,  or  injur>-  to. 
scrub-jays,  incidental  to  the  carry-ing  out 
of  these  otherwise  lawful  activities. 
Habitat  alteration  associated  with  the 
proposed  residential  development  will 
reduce  the  availability  of  feeding, 
nesting,  sheltering  habitat  for  scrub- jays. 
About  79  acres  of  habitat  currently 
occupied  by  scrub-jays  is  expected  to  be 
destroyed  incrementally  as  residential 
build-out  occurs  in  Sebastian  Highlands 
over  the  next  30  years.  Another  92  acres 
encompassing  city-owned  commercial 
property  and  School  Board  property 
may  also  result  in  the  take  of  scru'i-jays. 
However,  these  sites  are  not  currently 
occupied  bv  scrub-jays  and  would  only 
become  so  due  to  conservation  measures 
proposed  in  the  HCP.  These  interim 
conservation  measures  could  provide 
habitat  for  scrub-jays  until  such  time 
that  demand  for  commercial  facilities  or 
school  expansion  are  necessary.  If  these 
sites  are  managed  well  in  the  interim 
and  scrub-jay  subsequently  recolonize 
them,  future  take  may  occur  during 
construction  activities. 

The  Applicant's  HCP  and  tiie 
Service's  EA  describe  the  following 
minimization  and  mitigation  strategy  to 
be  employed  by  the  Applicants  to  offset 
the  impacts  of  the  Project  to  the  scrub- 
jay: 

•  The  Applicants  agree  to  perpetually 
preserve  and  manage  about  324  acres  of 
scrub-jay  habitat  in  northern  Indian 
River  County  in  a  manner  that  will 
create  a  mosaic  of  habitats  suitable  for 
this  species. 

•  The  Applicants  agree  to  perpetually 
preserve  and  manage  about  253  acres  of 
unsuitable  scrub-jay  habitat  for  use  as 
buffers  areas  and  dispersal  corridors  for 
the  scrub- jay. 

•  The  Applicants  agree  to  restore  and 
manage  92  acres  of  potentially  suitable 
scrub-jay  habitat  on  an  interim  basis, 
until  such  time  that  demand  for 
commercial  facilities  and/or  school 
expansion  require  construction  within 
these  areas. 

The  EA  considers  the  environmental 
consequences  of  two  action  alternatives 
which  would  require  issuance  of  an  ITP. 
The  no  action  alternative  (not  issue  the 
ITP)  will  ultimately  result  in  loss  of 
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scrub-jay  habitat  within  the  Project  site 
due  to  habitat  degradation.  The  nii 
action  alternative  may  also  expose  the 
Applicants  under  Section  9  of  the  Act. 
The  preferred  alternative  would  affect 
about  79  acres  (if  occupied  scrub-jav 
habitat  and  possibly  92  acres  of 
currently  unoccupied  but  restorable 
habitat,  while  protecting  and  enhancing 
324  acres  of  occupied  habitat  and 
unoccupied  but  restorable  habitat  in 
northern  Indian  River  County.  With 
management  of  habitat,  existing 
conditions  are  exptK:ted  to  improve  over 
the  long-term  for  scrub-jays  in  northern 
Indian  River  Counlv. 

As  stated  above,  the  Service  has  made 
a  preliminary  determination  that  the 
issuance  of  the  ITP  is  not  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment 
within  the  moaning  of  .section  102(2)(C;) 
of  NEPA.  This  preliminary  information 
may  be  revised  due  to  public  comment 
received  in  response  to  this  notice  and 
is  based  on  information  contained  in  the 
draft  EA  and  HCP. 

The  Service  will  also  evaluate 
whether  the  issuance  of  a  section 
10(a)(1)(B)  ITP  complies  with  section  7 
of  the  Act  by  conducting  an  intra- 
Service  section  7  consultation.  The 
results  of  the  biological  opinion,  in 
combination  with  the  above  findings, 
will  be  u.sed  in  the  final  analysis  to 
determine  whether  or  not  to  issue  the 
ITP. 

Dated   M,i\  2^.  2U()0. 
H.  Dale  Hall. 

.U  f//i,i<  Rffiional  Dirpctor 

IKK  D<.(    (K»-l.tH.-i5  Filfd  i-  M    00,  H  4'S  ,im| 

BILUNO  CODE  4310-55~P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Availability,  Draft 
Assaasment  Plan 

AGENCY:  Fish  and  Wildlife  Service, 
Department  of  the  Interior. 

ACTION:  Notice  of  Availability. 

SUMMARY:  The  US,  Fish  and  Wildlife 
Service  (Service),  on  behalf  of  the 
Department  of  the  Interior  (DOI),  as  a 
natural  resource  trustee,  announces  the 
release  for  public  review  of  the  Draft 
Assessment  Plan  (AP)  for  the  Natural 
Resource  Damage  Assessment  and 
Restoration  of  the  Augu.st  27.  1998. 
Clinch  River  Chemu:al  Spill   The  Draft 
AP  describes  the  DOI's  proposal  to 
assess  natural  resources  injured  as  a 
result  of  chemical  spill  in  the  Clinch 
River  in  Tazewell  County,  Virginia. 


DATES:  Written  comments  must  be 
submitted  on  or  before  July  1,  2000. 
ADDRESSES:  Requests  for  copies  of  the 
Draft  AP  may  be  made  to:  Susan 
Lingenfelser,  Ph.D.,  U.S.  Fish  and 
Wildlife  Service,  Virginia  Field  Office, 
6669  Short  Lane,  Gloucester,  Virginia 
23061. 

Written  comments  or  materials 
regarding  the  Draft  AP  should  be  sent  to 
the  same  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Lingenfelser,  Ph.D., 
Environmental  Contaminants  Branch, 
U.S.  Fish  and  Wildlife  Service.  Virginia 
Field  Office.  6669  Short  Lane, 
Gloucester,  Virginia  23061.  Interested 
parties  may  also  call  (804)  693-6694. 
Ext.  113,  or  send  e-mail  to 
susan  lingenfelsor@fws.gov  for  further 
information. 

SUPPLEMENTARY  INFORMATION:  On  August 
27,  1998,  a  tanker  truck  overturned  on 
U.S.  Route  460  in  Tazewell  County. 
Virginia.  The  truck  released 
approximately  1,250  gallons  of  Octocure 
.■S54-revisod,  a  rubber  accelerant,  into  an 
unnamed  tributary  about  500  feet  from 
its  confluence  with  the  Clinch  River. 
The  spill  turned  the  river  a  snowy  white 
color  and  appeared  to  have  killed  most 
aquatic  organisms,  including  three 
species  of  federally  listed  endangered 
mussels,  for  at  least  6.6  miles 
downstream. 

Under  the  authority  of  the 
Comprehensive  Response, 
Compensation  and  Liability  Act  of  1980, 
as  amended  (CERCLA),  "natural 
resource  trustees  may  assess  damages  to 
natural  resources  resulting  from  a 
discharge  of  oil  or  a  release  of  a 
hazardous  substancie  *  *  *  and  may  seek 
to  recover  those  damages."  Natural 
resource  damage  assessments  are 
separate  from  the  cleanup  actions 
undertaken  at  a  hazardous  waste  or  spill 
site,  and  provide  a  process  whereby  the 
natural  resource  trustees  can  determine 
the  proper  compensation  to  the  public 
for  injury  to  natural  resources.  The 
natural  resource  damage  assessment 
process  seeks  to;  (1)  Determine  whether 
injury  to.  or  loss  of.  trust  resources  ha,*; 
occurred:  (2)  a.scertain  the  magnitude  of 
the  injury  or  loss:  (3)  calculate  the 
appropriate  compensation  for  the  injury, 
including  the  cost  of  restoration;  and  (4) 
develop  a  restoration  plan  that  will 
restore,  rehabilitate,  replace,  and/or 
acquire  equivalent  resources  for  those 
resources  that  were  injured  or  lost. 

The  Draft  AP  presents  the  tru.stee's 
approaches  for  determining  the 
quantifying  natural  resource  injuries 
and  calculating  the  damages  associated 
with  those  injuries.  By  developing  an 
Assessment  Plan,  the  trustee  can  ensure 


that  the  natural  resource  damage 
assessment  will  be  completed  at  a 
reasonable  cost  relative  to  the 
magnitude  of  damages,  this  Assessment 
Plan  presents  proposed  assessment 
methodologies  to  potentially 
responsible  parties,  other  trustees, 
affected  agencies,  and  to  the  public,  so 
that  these  groups  can  productively 
participate  in  the  assessment  process. 
The  Draft  AP  is  being  released  in 
accordance  with  the  Natural  Resource 
Damage  Assessment  Regulations  found 
at  Title  43  of  the  Code  of  Federal 
Regulation  Part  II. 

Interested  members  of  the  public  are 
invited  to  review  and  comment  on  the 
Draft  AP,  Copies  of  the  Draft  AP  are 
available  from  the  U.S.  Fish  and 
Wildlife  Service's  Virginia  Field  Office 
at  6669  Short  Lane.  Gloucester,  Virginia 
23061.  Additionally  the  Draft  AP  is 
available  for  review  at  the  Tazewell 
County  Main  Library,  310  East  Main 
Street.  Tazewell,  Virginia  24651  and  the 
Tazewell  County  Library.  Richlands 
Branch,  102  Suffolk  Avenue,  Richlands, 
Virginia  24641.  All  comments  received 
on  the  Draft  AP  will  be  considered  and 
a  response  provided  either  through 
revision  of  this  Draft  AP  and 
incorporation  into  the  Final  Assessment 
Plan,  or  by  letter  to  the  commentor. 

Author 

The  primary  author  of  this  notice  is 
Susan  Lingenfelser,  Ph.D.,  U.S.  Fish  and 
Wildlife  Service.  Virginia  Field  Office  at 
6669  Short  Lane,  Gloucester,  Virginia 
23061. 

Authority:  The  authority  for  this  action  is 
the  Comprehensive  Environmental  Response. 
Compensation  and  Liability  Act  of  1980,  as 
dmended  CCERCLA  •),  42  ll.S.C, 

Dated:  May  22,  2000 

Mamie  A.  Parker. 

Acting  Regional  Director.  Region  .5,  I '  S  Fish 
ami  Wildlife  Sen'ice. 

|FK  Do(  .  00-1.1614  Filed  5-31-00;  8:45  ani| 

BILUNG  CODE  4310-55-M 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

Issuance  of  Right-of-Way  Permit 

AGENCY:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Notice. 

SUMMARY:  This  notice  advises  the  public 
that  the  Fish  and  Wildlife  Service  will 
issue  a  right-of-way  permit  to  Petroleum 
Properties  Corporation  for  the 
construction  of  a  20-inch  underground 
natural  gas  pipeline  on  lands  of  the 
Sutter  National  Wildlife  Refuge  in 


Sutter  County,  California,  described  as 
follows:  Mount  Diablo  Meridian. 
Township  14  N.  Range  2  E.  Section  9. 
The  right-of-way  would  run  about  0.1  to 
0.2  miles  south  of  Hughes  Road. 
DATES:  The  permit  will  be  issued  within 
30  days  of  June  1,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Anne  Cullen,  Division  of  Realty,  911  NE 
11th  Avenue.  Portland,  Oregon.  97232- 
4181.  telephone  (503)  231-6201. 

Dated:  May  25.  2000. 
Carolyn  A.  Bohan, 

Acting  Regional  Director,  Portland,  Oregon. 
|FK  Do(  .  00-13657  Filed  5-31-00:  8:45  ami 
BILUNG  CODE  4310-55-P 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Final  Programmatic  Environmental 
Impact  Statement  for  the  Proposed 
Nava|o  Ten- Year  Forest  Management 
Plan,  Navajo  Nation,  Arizona/New 
Mexico 

AGENCY:  Bureau  of  Indian  Affairs, 

Interior. 

ACTION:  Notice;  Reopening  of  comment 

period. 

SUMMARY:  This  notice  reopens  the 
public  comment  period  published  in  the 
Federal  Register  on  May  12,  2000  (65 
FR  30605)  for  the  Final  Programmatic 
Environmental  Impact  Statement 
(FPEIS)  for  the  Proposed  Navajo  Ten- 
Year  Forest  Management  Plan,  Navajo 
Nation,  Arizona/New  Mexico.  The  new 
public  comment  period  closes  on  June- 
30.  2000.  Except  for  the  closing  date  for 
the  public  comment  period,  the 
information  on  the  FPEIS  published  in 
the  Federal  Register  on  April  14.  2000 
(65  FR  20197)  remains  unchanged. 
DATES:  The  date  by  which  WTitten 
comments  must  arrive  is  June  30.  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Harold  D.  Russell.  (520)  729-7228. 

Dated:  May  25,  2000. 
Kevin  Cover. 

Assistant  Secretary — Indian  Affairs. 

[FR  Doc,  00-13661  Filed  5-31-00;  8:45  am] 

BILUNG  CODE  4310-01-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Amendment  to  Puebio  of  Laguna 
Liquor  Control  Ordinance 

AGENCY:  Bureau  of  Indian  Affairs, 

Interior. 

ACTION:  Notice. 


SUMMARY:  This  Notice  is  published  in 
accordance  with  authority  delegated  by 
the  Secretary  of  the  Interior  to  the 
Assistant  Secretary — Indian  Affairs  by 
209  DM  8,  and  in  accordance  with  the 
Act  of  August  15,  1953.  67  Stat.  586.  18 
U.S.C.  1161,  as  interpreted  by  the 
Supreme  Court  in  Rice  v.  Rehner.  463 
U.S.  713  (1983).  I  certify  that  Resolution 
No.  49-99  of  the  Pueblo  of  Laguna  was 
duly  adopted  by  the  Pueblo  of  Laguna 
Tribal  Council  on  August  11.  1999.  This 
Amendment  to  the  Pueblo  of  Laguna 
Liquor  Control  Ordinance  regulates  the 
issuance  of  licenses  for  the  sale  of 
alcohol  beverages  in  package  or  by  the 
drink  for  consumption  on  the  premises 
and  for  the  sale  of  liquor  on  Sunday  or 
any  tribal,  state  or  federal  election  day 
to  the  same  extent  authorized  by  the 
State  of  New  Mexico. 

DATES:  This  Amendment  is  effective  as 
of  June  1.  2000. 

FOR  FURTHER  INFORMATION  CONTACT:  Jim 

D.  James,  Office  of  Tribal  Ser\ices,  1849 
C  Street.  NW.  MS^660-MIB. 
Washington.  DC  20240-4001;  telephone 
(202) 208-4400. 

SUPPLEMENTARY  INFORMATION:  The 
amendments  to  the  Pueblo  of  Laguna 
Liquor  Control  Ordinance.  Resolution 
No.  49-99,  shall  read  as  follows: 

Section  5  (C):  "Authorized  sales. 
Liquor  may  be  sold  in  package  or  by  the 
drink  for  consumption  on  the  premises 
as  determined  in  the  sole  discretion  of 
the  Tribal  Council.  The  license  or 
permit  issued  shall  state  whether  the 
license  or  permit  authorizes  package 
sales  and/ or  liquor  by  the  drink  sales 
and  if  the  permit  authorizes  liquor  by 
the  drink  whether  or  not  the  license  is 
limited  to  a  particular  type  or  types  of 
liquor,"  and; 

Section  5  (E):  "Sunday  and  Election 
Day  Sales.  Sale  of  liquor  may  be  allowed 
on  Simday  or  any  tribal,  state  or  federal 
election  day  to  the  same  extent 
authorized  by  the  State  of  New  Mexico. 
No  sales  should  be  allowed  on  any  day 
or  any  time  determined  by  the  Tribal 
Council  that  liquor  sales  shall  be 
prohibited." 

Dated:  May  23.  2000. 
Kevin  Cover, 

Assistant  Secretary — Indian  Affairs. 

|FR  Doc.  00-13612  Filed  5-31-00;  8:45  am! 

BILUNG  CODE  431(M»-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Amendment  to  Stockbridge-Munsee 
Community  Band  of  Mohican  Indians 
Liquor  Control  Ordinance 

AGENCY:  Bureau  of  Indian  Affairs. 
Interior. 

ACTION:  Notice. 

SUMMARY:  This  Notice  is  published  in 
accordance  with  authority  delegated  by 
the  Secretary  of  the  Interior  to  the 
Assistant  Secretan.' — Indian  Affairs  by 
209  DM  8,  and  in  accordance  with  the 
Act  of  August  15,  1953,  67  Stat.  586.  18 
U.S.C.  1161,  as  interpreted  by  the 
Supreme  Court  in  Rice  v.  Rehner.  463 
U.S.  713  (1983).  I  certify-  that  Resolution 
No.  058-99  and  Resolution  No.  074-99 
of  the  Stockbridge-Munsee  Community 
Band  of  Mohican  Indians  were  duly 
adopted  by  the  Stockbridge-Munsee 
Tribal  Coimcil  on  September  7.  1999 
and  November  2.  1999,  respectively. 
These  Amendments  to  the  Stockbridge- 
Munsee  Liquor  Control  Ordinance, 
published  on  December  11,  1992  (57  FR 
58938)  with  an  amendment  on  May  13, 
1998  (63  FR  26621).  regulate  the 
issuance  of  licenses  for  the  sale  of 
alcohol  beverages  within  buildings  used 
for  casinos,  entertainment  facilities, 
convenience  stores,  special  outdoor 
events  and  restaurant-bar  operations, 
including  the  saile  of  beer  for 
consumption  on  the  golf  course  owned 
and  regulated  by  the  Stockbridge- 
Munsee  Community, 

DATES:  This  Amendment  is  effective  as 
of  Jime  1.  2000. 

FOR  FURTHER  INFORMATION  CONTACT:  Jim 
D.  James,  Office  of  Tribal  Services.  1849 
C  Street  NW.  MS  4660-MIB. 
Washington,  DC  20240-4001;  telephone 
(202) 208-4400. 

SUPPLEMENTARY  INFORMATION:  The 

amendment  to  the  Stockbridge-Munsee 
Liquor  Control  Ordinance  shall  read  as 
follows: 

Section  31,1  (A)  "Licenses  for  the  sale  of 
alcohol  beverages  may  be  issued  for  sale  of 
such  beverages  for  casinos,  entertainment 
facilities,  convenience  stores  and  restaurant- 
bar  operations  owned  and  regulated  by  the 
Stockbridge-Munsee  Community.  This 
license  includes  sales  for  special  outdoor 
events  and  the  sale  of  beer  for  consumption 
on  the  golf  course." 

Dated:  May  22.  2000. 
Kevin  Cover, 

Assistant  Secretary — Indian  Affairs 
IFRDoc.  00-13611  Filed  5-31-00:  8:45  ami 
BILUNG  CODE  4310-02-P 
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DEPARTMEffT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[AK-(962)-1 41 0-HY-P) 

Alaska:  Notice  for  Publication,  F- 
14908-B;  Alaska  Native  Claims 
Selection 

In  accordance  with  Departmental 
regulation  43  CFR  2650.7(d),  notice  is 
hereby  given  that  the  modified  decision 
to  issue  conveyance  to  Sitnasuak  Native 
Corporation,  notice  of  which  was 
published  in  the  Federal  Register  on 
October  22,  1999,  is  hereby  vacated  in 
part. 

A  notice,  of  the  modified  decision 
being  vacated  in  part,  will  be  published 
once  a  week,  for  four  (4)  consecutive 
weeks,  in  the  Nome  Nugget.  Copies  of 
the  decision  may  be  obtained  by 
contacting  the  Alaska  State  Office  of  the 
Bureau  of  Land  Management,  222  West 
Seventh  Avenue,  #13.  Anchorage, 
Alaska  99513-7599. 

Any  party  claiming  a  property  interest 
which  is  adversely  affected  by  the 
decision,  an  agency  of  the  Federal 
government,  or  regional  corporation, 
shall  have  until  July  3,  2000  to  file  an 
appeal  on  the  issues  in  the  modified 
Die.  However,  parties  receiving  service 
by  certified  mail  shall  have  30  days 
from  the  date  of  receipt  to  file  an  appeal. 
Appeals  must  be  filed  in  the  Bureau  of 
Land  Management  at  the  address 
identified  above,  where  the 
requirements  for  filing  an  appeal  may  be 
obtained.  Parties  who  do  not  file  an 
appeal  in  accordance  with  the 
requirements  in  43  CFR  part  4,  subpart 
E,  shall  be  deemed  to  have  waived  their 
rights. 

Except  as  vacated  in  part,  the 
modified  decision,  notice  of  which  was 
given  October  22,  1999,  is  final. 

lane  Miller, 

Umd  Uin  Exaniintr.  Hmruh  I'fAXCSA 

Adjudication 

|FR  Uor..  00-i;ifi58  Kiltul  ■i-.tl-OO;  8  45  ani| 

BILLING  CODE  43ia-SS-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[CA-320-1820-XQ1 

Notice  of  Resource  Advisory  Council 
Meeting 

AGENCY:  Bureau  of  Land  Management. 
Northeast  C'alifornla  Resource  Advisory 
Council.  Alturas,  California,  DOl. 
ACTION:  Notice  of  meeting. 


(Public  Law  92-463)  and  the  Federal 
Land  Policy  and  Management  Act 
(Public  Law  94-579),  the  U.S.  Bureau  of 
Land  Management's  Northeast 
California  Resource  Advisory  Council 
will  meet  Wednesday  and  Thursday, 
June  28  and  29,  2000,  at  the  Veterans 
Memorial  Hall,  500  Main  St.,  Alturas, 
California.  On  Wednesday,  the  council 
will  tour  the  Cedar  Creek  project  area, 
and  on  Thursday,  the  council  convenes 
in  a  regular  business  session.  Both  the 
tour  and  meeting  are  open  to  the  public. 
Members  of  the  public  attending  the 
tour  must  provide  their  own  four-wheel- 
drive  transportation  and  beverages.  A 
barbecue  lunch  will  be  available  for  a 
fee. 

SUPPI.EMENTARY  INFORMATION:  Members 
of  the  council  and  interested  members 
of  the  public  will  meet  at  Wednesday  at 
9  a.m.  at  the  Likely  Fire  Station  in 
Likely,  California,  and  depart 
immediately  for  the  tour.  The  group  will 
complete  the  tour  and  return  to  Alturas, 
California  by  about  6  p.m. 

(3n  Thursday,  the  meeting  begins  at  8 
am.  Agenda  items  include  discussion  of 
the  BLM's  development  of  an  off- 
highway  vehicle  management  strategy, 
review  of  off-highway  vehicle 
guidelines  developed  by  a  RAC 
subcommittee,  discussion  of  juniper 
management,  review  of  BLM- 
Califomia's  proposed  landscape 
publications,  and  discussion  of 
emerging  issues  for  the  BLM.  Time  will 
be  set  aside  for  public  comments  at 
10:45  a.m.  Members  of  the  public 
interested  in  off-highway  vehicle 
management  on  public  lands  are 
encouraged  to  attend  the  meeting  to 
provide  comments  to  the  advisory 
council,  which  will  be  forwarding 
comments  to  BLM's  leadership.  These 
public  comments  will  help  the  BLM 
develop  a  resource  management  strategy 
for  management  of  off  highway  vehicle 
use.  The  strategy  will  recognize  the 
interests  of  OHV  users,  while  providing 
resource  protection.  Depending  on  the 
number  of  persons  wishing  to  speak,  a 
time  limit  may  be  established. 

FOR  FURTHER  INFORMATION  CONTACT:  Tim 

Burke.  Alturas  field  manager.  (530)  233- 
4666.  or  Public  Affairs  Officer  Jeff 
Fontana  at (530) 257-5381. 

loseph  |.  Fontana, 

Public  AftiiirsOffn  IT 

|FK  Doi    ()(>-i:m92  Filed  5-.)l-0U;  8:4,5  ami 

BILLING  CODE  4310-40-P 


INTERNATIONAL  TRADE 
COMMISSION 

[USITC  SE-00-024] 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING: 

International  Trade  Commission. 

TIME  AND  DATE:  June  9,  2000  at  2:30  p.m. 

PLACE:  Room  101,  500  E  Street  SW. 

Washington,  DC  20436,  Telephone: 

(202)  205-2000. 

STATUS:  Open  to  the  public. 

MATTERS  TO  BE  CONSIDERED:  1.  Agenda 

for  future  meeting:  None. 

2.  Minutes. 

3.  Ratification  List. 

4.  Inv.  No.  731-TA-847  and  850 
(Final)  (Seamless  Carbon  and  Alloy 
Steel  Standard,  Line,  and  Pressure  Pipe 
and  Tube  from  Japan  amd  South 
Africa) — briefing  and  vote.  (The 
Commission  will  transmit  its 
determination  to  the  Secretary  of 
Commerce  on  June  16,  2000.). 

5.  Outstanding  action  jackets:  None. 
In  accordance  with  Commission 

policy,  subject  matter  listed  above,  not 
disposed  of  at  the  scheduled  meeting, 
may  be  carried  over  to  the  agenda  of  the 
following  meeting. 

Issued:  May  25,  2000. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Spcrftary 

|FR  Doc.  00-13804  Filed  5-30-00;  10:18  am) 
BiLUNQ  COOE  7020-02-U 


SUMMARY:  Pursuant  to  the  authorities  in 
the  Federal  Advisorv  (Committees  Act 


INTERNATIONAL  TRADE 
COMMISSION 

[USITC  SE-00-023] 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING: 

International  Trade  Commission. 
TIME  AND  DATE:  June  5.  2000  at  2  p.m. 
PLACE:  Room  101 .  500  E  Street  SW, 
Washington,  DC  20436,  Telephone: 
(202) 205-2000. 
STATUS:  Open  to  the  public. 

MATTERS  TO  BE  CONSIDERED: 

1 .  Agenda  for  future  meeting:  None. 

2.  Minutes. 

3.  Ratification  List. 

4.  Inv.  No.  731-TA-851  (Final) 
(Synthetic  Indigo  from  China) — briefing 
and  vote.  (The  Commission  will 
transmit  its  determination  to  the 
Secretar\'  of  Commerce  on  June  12, 
2000.). 

5.  Outstanding  action  jackets:  None. 
In  accordance  with  Commission 

policy,  subject  matter  listed  above,  not 
disposed  of  at  the  scheduled  meeting. 


may  be  carried  over  to  the  agenda  of  the 
following  meeting. 

Is.sued:  May  25.  2000. 

Bv  order  of  the  Commission. 
Donna  R.  Koehnke. 
Secretary. 

|FR  Doc.  00-13805  Filed  .5-30-00:  10:18  ami 
BILUNG  CODE  7020-02-U 


INTERNATIONAL  TRADE 
COMMISSION 

[USITC  SE-00-022] 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING: 

International  Trade  Commission. 

TIME  AND  DATE:  June  2,  2000  at  11 :00 

a.m. 

place:  Room  101,  500  E  Street  SW., 

Washington,  DC  20436,  Telephone: 

(202) 205-2000. 

STATUS:  Open  to  the  public. 

MATTERS  TO  BE  CONSIDERED: 

1.  Agenda  for  future  meeting:  None. 

2.  Minutes. 

3.  Ratification  List. 

4.  Inv.  No.  731-TA-853  (Final) 
(Structural  Steel  Beams  from  Japan) — 
briefing  emd  vote.  (The  Commission  will 
transmit  its  determination  to  the 
Secretary  of  Commerce  on  June  9.  2000.) 

5.  Inv.  Nos.  AA1921-143  and  731- 
TA-341.  343-345,  391-397,  and  399 
(Review)  (Certain  Bearings  from  China. 
France,  Germany,  Hungary'.  Italy,  Japan, 
Romania,  Singapore,  Sweden,  and  the 
United  Kingdom) — briefing  and  vote. 
(The  Commission  will  transmit  its 
determination  to  the  Secretary  of 
Commerce  on  June  16,  2000.) 

6.  Outstanding  action  jackets:  None. 
In  accordance  with  Commission 

policy,  subject  matter  listed  above,  not 
disposed  of  at  the  scheduled  meeting, 
may  be  carried  over  to  the  agenda  of  the 
following  meeting. 

Issued:  May  23.  2000. 

By  order  of  the  Commission. 
Donna  R.  Koehnke. 
Secretary . 
|FR  Doc.  00-13808  Filed  5-30-00:  10:17  am] 

BILLING  CODE  7020-02-U 


DEPARTMENT  OF  JUSTICE 

National  Institute  of  Corrections 

Solicitation  for  a  Cooperative 
Agreement— Videotape:  Community 
Education  on  Jails 

AGENCY:  National  Institute  of 
Corrections,  Department  of  Justice. 


ACTION:  Solicitation  for  a  cooperative 
agreement. 

SUMMARY:  The  National  Institute  of 
Corrections.  Jail  Division,  is  seeking 
applications  for  the  development  of  a 
broadcast  quality  videotape  on  the  basic 
issues,  functions,  and  roles  common  to 
local  jails. 

Background 

Historically,  jails  have  functioned  in 
relative  obscurity  within  their  own 
communities.  Although  the  community 
may  generally  acknowledge  the  need  for 
a  jail,  the  jail  itself  is  ignored;  kept  out 
of  sight  and  out  of  mind.  The 
community  wants  only  to  know  that 
dangerous  criminals  are  removed  from 
the  streets  and  locked  away.  And. 
although  jail  practitioners  decry  the 
community's  lack  of  knowledge,  they 
have  done  little  to  remedy  this. 
Traditionally,  jail  administrators  have 
focused  to  intently  on  their  internal  role 
in  the  jail  that  they  have  neglected  their 
role  external  to  the  jail — fostering  public 
understanding  of  and  involvement  with 
jail  issues  and  operations.  As  a  result, 
jails,  which  should  be  viewed  as  a 
community  service,  are,  in  fact,  isolated 
from  their  communities. 

As  a  result  of  this  isolation,  the  public 
shapes  its  perceptions  of  the  jail,  staff, 
and  inmates  from  negative  images 
presented  in  film  and  television  drama. 
Jails  are  portrayed  as  dirty  and 
dangerous,  and  jail  staff  as  lazy, 
incompetent,  and  meanspirited.  Inmates 
are  portrayed  as  either  dangerous  and 
inhuman  or  valiant  warriors  against  the 
system.  This  unflattering  perception  is 
then  compounded  if  negative  events 
force  the  jail  to  the  forefront  of  the 
news. 

The  jail's  isolation  does  a  disservice 
to  the  community  and  to  the  jail  itself. 
The  jail  belongs  to  the  community  and 
should  reflect  the  community's  values, 
both  in  its  role  in  the  criminal  justice 
system  and  in  its  internal  operations. 
This,  however,  is  not  possible  if  the 
community  has  no  understanding  of  the 
jciil.  and  no  inclination  to  learn,  given 
the  negative  image  it  has.  When  local 
government  officials  do  not  understand 
the  role  of  the  jail  and  the  complexity 
of  its  operations,  they  are  likely  to 
underfund  even  basic  functions,  often 
creating  dangerous  and  unhealthy 
conditions  in  the  facility  and  putting  the 
community  at  risk.  This.  then,  leads  to 
a  high  degree  of  liability,  and  the  local 
government  may  find  itself  the  target  of 
a  costly  lawsuit.  Jails  struggle  to  find 
and  retain  qualified  staff,  but  recruiting 
quality  staff  is  close  to  impossible  when 
the  jail  is  viewed  as  a  most  undesirable 
work  environment.  The  inadequate 


staffing  levels  and  the  poorly  qualified 
staff  in  many  jails  only  compound 
liability'  issues. 

Project  Objectives 

A  primary  remedy  for  the  problems 
faced  by  jails  is  public  education.  This 
videotape  will  be  a  highly  effective  tool 
for  jail  administrators  and  sheriffs 
embarking  on  an  education  program  for 
the  community.  The  video  format  will 
be  a  visual  counterpoint  to  existing 
public  perceptions,  providing  specific 
information  about  the  role  and 
operation  of  the  jail,  the  work  and 
commitment  of  the  staff,  and  the 
identity  and  needs  of  the  inmates.  The 
video  format  will  also  allow  the  message 
to  be  portrayed  easily  to  various 
community  members,  including 
business  people,  educators,  local 
officials,  and  general  community 
groups.  The  videotape  will  provide  the 
foundation  for  the  efforts  of  sheriffs  and 
jail  administrators  to  inform  the  public 
about  jails  generally,  their  jail 
specifically,  and  the  need  for 
community  involvement  in  the  jail. 

Scope  of  Work 

Videotape  Length:  About  30  minutes. 

Videotape  Audience:  Local 
community  members  and  local  officials. 

Use  of  Videotape:  The  videotape  will 
be  used  as  a  tool  to  educate  its  audience 
about  local  jails.  It  will  be  shown  to 
local  community  members  and  local 
officials.  Sheriffs  and  jail  administrators 
will  use  the  videotape  as  a  foundation 
to  inform  the  audience  about  jails 
generally,  their  jails  specifically,  and  the 
need  for  community  involvement  in  the 
jail. 

Videotape  Distribution:  NIC  expects 
to  widely  distribute  the  videotape.  It 
will  be  made  available,  upon  request 
and  free  of  charge,  through  the  NIC 
Information  Center.  Local  officials, 
detention  practitioners,  professional 
corrections  organizations,  private 
corrections  consultants,  and 
professionals  in  related  fields  will  be 
able  to  request  the  use  of  this  videotape. 

Videotape  Content:  The  videotape 
will  provide  specific  information  about 
the  role  and  operations  of  jails, 
introducing  some  differences  among 
jails  in  the  United  States  and 
highlighting  the  things  that  all  jails  have 
in  common.  These  commonalities 
include  basic  functions,  complexity  of 
operations,  and  chronic  needs  and 
problems.  The  videotape  will  also 
provide  information  about  the  work  of 
jail  staff  and  the  characteristics  of 
inmates.  It  will  illustrate  information 
through  professional  narration. 
inter\'iews.  graphics,  animation,  scenes 
from  jails,  and/or  other  strategies 
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designed  to  most  effectively 
demonstrate  concepts. 

Project  Description:  The  production 
company  will  see  the  videotape 
production  through  from  beginning  to 
end.  The  company  is  expected  to 
provide  the  staff,  equipment,  and  other 
resources  necessary  to  script-writing, 
directing,  producing,  filming,  off-line 
editing,  on-line  editing,  and  all  other 
activities  necessary  to  videotape 
production. 

The  production  company  is  asked  to 
assign  one  staff  to  oversee  the  project 
and  work  closely  with  NIC  staff  on  all 
phases  of  videotape  production.  NIC 
staff  must  review  and  approve  the 
treatment,  scripting,  creative  ideas, 
filming  sites,  shooting  days,  persons 
interviewed,  music,  graphics, 
animation,  editing,  and  screening  dates. 
NIC  staff  will  have  all  editing  rights  and 
final  approval  of  rough  drafts.  NIC  staff 
will  accompany  the  film  crew  to  at  least 
two  of  the  filming  sites. 

In  general,  NIC  staff  will  work  closely 
with  the  production  company 
throughout  the  project  to  make  sure 
personnel  understand  the  role  of  the 
local  jail  and  that  information  is 
portrayed  accurately  in  ever\'  detail  of 
the  videotape.  NIC  staff  will  be  available 
to  the  production  company  to  assist 
with  questions  or  problems  that  arise.  It 
is  important,  therefore,  that  the 
production  company  staff  are  readily 
available  for  in-person  meetings  with 
NIC  staff,  some  at  short  notice. 

This  project  will  require  research  to 
locate  historic  photographs  and  footage 
to  illustrate  changes  in  conditions  and 
requirements  for  local  jails.  This  project 
will  also  require  travel  to  film  at  up  to 
five  jail  sites.  These  sites  will  be 
determined  by  NIC  staff,  and  will  be 
located  throughout  the  United  States, 
including  the  Northeast,  Southeast, 
Midwest,  Southwest,  and  West.  At  each 
site,  filming  will  include  exterior  views 
of  the  jail,  various  interior  views  of  the 
jail,  and  interviews  with  up  to  eight 
individuals,  including  county 
commissioners,  judges,  sheriffs,  jail 
administrators,  jail  staff,  and 
community  members.  NIC  staff  will 
coordinate  the  filming  with  each  jail 
site.  Filming  at  each  site  may  require  2- 
3  days,  not  including  travel  time.  In 
addition,  this  project  will  require 
filming  of  up  to  four  interviews  in 
Longmont,  Colorado. 

The  production  company  will 
videotape  in  betacam  or  digital  format. 
Once  the  videotape  is  completed,  the 
production  company  will  provide  NIC 
one  broadcast  quality  (betacam  or 
digital)  master,  100  copies  of  the  tape  in 
VHS  format,  with  sleeves  and  coded 
with  the  Department  of  Justice  seal,  and 


one  digitized  videotape  for  broadcast, 
on  CD  ROM,  to  be  placed  on  the  NIC 
web  page.  All  videotape  used  in  this 
production  is  the  property  of  the  U.S. 
Government  and  is  to  be  delivered  to 
NIC  upon  completion  of  this  project. 

Production  Schedule:  The  list  oelow 
shows  the  major  activities  required  to 
complete  the  project.  Videotape 
production  will  hegin  upon  award  of 
this  agreement  and  must  be  completed 
ten  months  after  the  award  date.  The 
schedule  for  completion  of  activities 
should  include  the  following,  at  a 
minimum. 

•  Production  company's  kickoff 
meeting  with  NIC  staff  for  a  project 
overview; 

•  Production  company's  review  of 
materials  provided  by  NIC; 

•  Production  company's  research  of 
roles  and  functions  of  jails; 

•  Production  company's  tour  of  a  jail 
(arranged  through  NIC  staff); 

•  NIC  project  staff  develops  an 
outline  of  key  concepts  to  be  included 
in  videotape  with  suggestions  for 
illustrating; 

•  Scripted  treatment: 

•  Script  written  and  presented  to  NIC 
for  approval; 

•  Script  revisions  and  NIC  staffs  final 
approval; 

•  Filming  and  interviews  scheduled 
and  coordinated  with  sites  and  NIC 
staff; 

•  Story  board  developed  and 
presented  to  NIC  staff  for  review; 

•  Story  board  revisions  and  NIC 
staff's  final  approval; 

•  Filming; 

•  Off-line  editing; 

•  Screening  of  off-line  edit  by 
production  company  and  NIC  staff; 

•  On-line  graphics/animation 
planned,  then  presented  to  and 
approved  by  NIC  staff; 

•  On-line  graphics/animation  created; 

•  On-line  narration  reordered; 

•  On-line  edit; 

•  On-line  screening  by  production 
company  and  NIC  staff; 

•  Review  and  approval  of  final  edit 
by  NIC  staff; 

•  Final  products  delivered. 

Authority:  Public  Law  93-415. 
Funds  Available 

The  award  will  be  limited  to  $125,000 
(direct  and  indirect  costs)  and  project 
activity  must  be  completed  within  ten 
months  of  the  date  of  award.  Funds  may 
not  be  used  for  construction,  or  to 
acquire  or  build  real  property.  This 
project  will  be  a  collaborative  venture 
with  the  NIC  Jails  Division. 

Application  Procedures 

Applications  must  be  submitted  in  six 
copies  to  the  Director,  National  Institute 


of  Corrections,  320  First  Street,  NW, 
Room  5007,  Washington,  DC  20534.  At 
least  one  copy  of  the  application  must 
have  the  applicant's  original  signature 
in  blue  ink.  A  cover  letter  must  identify 
the  responsible  audit  agency  for  the 
applicant's  finemcial  accounts. 

Applications  must  be  prepared 
according  to  the  procedures  given  in  the 
NIC  Guideline  Manual:  Instructions  for 
Applying  for  Federal  Assistance  and 
must  be  submitted  on  OMB  Standard 
Form  424,  Federal  Assistance.  The 
applications  should  be  concisely 
written,  typed  double-spaced,  and 
referenced  to  the  project  by  the  number 
and  title  given  in  this  cooperative 
agreement  announcement. 

The  narrative  portion  of  this  grant 
application  should  include,  at  a 
minimum: 

•  A  brief  paragraph  that  indicates  the 
applicant's  understanding  of  the 
purpose  of  the  videotape  and  the  issues 
to  be  addressed; 

•  A  brief  paragraph  that  sununarizes 
the  project  goals  and  objectives; 

•  A  clear  description  of  the 
methodology  that  will  be  used  to 
complete  the  project  and  achieve  its 
goals; 

•  A  statement  or  chart  of  measurable 
project  milestones  and  time  lines  for  the 
completion  of  each; 

•  A  description  of  the  staffing  plcui 
for  the  project,  including  the  role  of 
each  project  staff,  the  time  commitment 
for  each,  the  relationship  among  the 
staff  (who  reports  to  whom),  and  an 
indication  that  all  required  staff  will  be 
available; 

•  A  description  of  the  qualifications 
of  the  applicant  organization  and  each 
project  staff; 

•  A  budget  that  details  all  costs  for 
the  project,  shows  consideration  for  all 
contingencies  for  this  project,  and  notes 
a  commitment  to  work  within  the 
budget  proposed  (budget  should  be 
divided  into  object  class  categories  as 
shown  on  application  Standard  Form 
424A). 

Documentation  of  the  principal's  and 
associate's  relevant  knowledge,  skills, 
and  abilities  to  carry  out  the  described 
tasks  must  be  included  in  the 
application.  The  application  must.be 
accompanied  by  a  resume  of  the 
applicant's  work  and  a  brief  sample(s)  of 
completed  video  productions.  The 
applicant  organization  must  specify  its 
roles  in  the  production  of  the  sample 
videos. 

Deadline  for  Receipt  of  Applications: 
Applications  must  be  received  by  4:00 
p.m.  on  Monday,  July  17,  2000.  They 
should  be  addressed  to  Director, 
National  Institute  of  Corrections,  320 
First  Street,  NW,  Room  5007, 


Washington,  DC  20534.  Hand  delivered 
applications  should  be  brought  to  500 
First  Street,  NW,  Washington,  DC 
20534.  The  ft-ont  desk  will  call  Bobbi 
Tinsley  at  (202)  307-3106,  extension  0 
for  pickup. 

Addresses  and  Further  Information: 
Requests  for  the  application  kit  should 
be  directed  to  Judy  Evens,  Cooperative 
Agreement  Control  Office,  National 
Institute  of  Corrections,  320  First  Street, 
NW,  Room  5007,  Washington,  DC  20534 
or  by  calling  800-995-6423,  ext.  159, 
202-307-3106,  ext.  159,  or  email: 
jevens@bop.gov.  A  copy  of  this 
announcement,  application  forms,  and 
additional  information  may  also  be 
obtained  through  the  NIC  web  site: 
http://www.nicic.org  (click  on  "What's 
New"  and  "Cooperative  Agreements"). 
All  technical  and/or  programmatic 
questions  concerning  this 
announcement  should  be  directed  to 
Kris  Keller  at  1960  Industrial  Circle, 
Longmont,  CO  80501,  or  by  calling  800- 
995-6429,  ext.  119  or  303-682-0382. 
ext.  119,  or  by  email:  kdkeller@bop.gov. 

Eligibility  Applicants:  An  eligible 
applicant  is  any  state  or  general  unit  of 
local  government,  public  or  private 
agency,  educational  institution, 
organization,  team,  or  individual  with 
requisite  skills  to  successfully  meet  the 
outcome  objectives  of  the  project. 

Review  Considerations:  Applications 
received  under  this  announcement  will 
be  subjected  to  a  NIC  three  to  five 
member  Peer  Review  Process.  Among 
the  criteria  used  to  evaluate  the 
applications  are: 

•  Indication  of  a  clear  understanding 
of  the  project  requirements; 

•  Background,  experience,  and 
expertise  of  the  proposed  project  staff, 
including  any  subcontractors; 

•  Previous  video  production 
experience  with  local  jails; 

•  Effectiveness  of  the  creative 
approach  to  the  project; 

•  Clear,  concise  description  of  all 
elements  and  tasks  of  the  project,  with 
sufficient  and  realistic  time  frames 
necessary  to  complete  the  tasks; 

•  Technical  soundness  of  project 
design  and  methodology; 

•  Financial  and  administrative 
integrity  of  the  proposal,  -ncluding 
adherence  to  federal  financial 
guidelines  and  processes; 

•  Sufficiently  detailed  budget  that 
shows  consideration  of  all  contingencies 
for  this  project  and  commitment  to  work 
within  the  budget  proposed; 

•  Indication  of  availability  to  meet 
with  NIC  staff,  possibly  at  short  notice, 
at  key  points  in  videotape  production 
(at  a  minimum,  those  listed  under 
"Project  Description"). 

Number  of  Awards:  One  (1). 


NIC  Application  Number:  OOJOI 
Videotape  Conununity  Education  on 
Jails.  This  number  should  appear  as  a 
reference  line  in  your  cover  letter  and 
also  in  box  11  of  Standard  Form  424. 

Catalog  of  Federal  Domestic  Assistance 
Number:  16.601 

Dated:  May  26,  2000. 
Morris  L.  Thigpen, 

Director,  National  Institute  of  Corrections. 
|FR  Doc.  00-13665  Filed  5-31-00;  8:45  am] 

BILUNG  CODE  4410-36-M 


DEPARTMENT  OF  JUSTICE 

National  Institute  of  Corrections 

Solicitation  for  a  cooperative 
agreement — Regional  Meetings  on 
Prison  Workforce  Issues 

AGENCY:  National  Institute  of 
Corrections.  U.S.  Department  of  Justice. 
ACTION:  Solicitation  for  a  cooperative 
agreement. 

summary:  The  Department  of  Justice 
(DOJ).  National  Institute  of  Corrections 
(NIC),  announces  the  availability  of 
funds  in  FY  2000  for  a  cooperative 
agreement  to  provide  funding  for 
conducting  four  regional  one  and  a  half 
(IV2)  day  meetings  to  identify  critical 
issues  that  impact  the  effectiveness  of 
the  prison  workforce  as  well  as 
innovative  strategies  to  assist 
correctional  departments  in  meeting 
their  human  resource  needs. 

Background 

Baby  Boomers,  Generation  X,  and 
Gray  Panthers  are  a  few  of  the  identified 
groups  changing  the  profile  of  the 
workplace.  With  unprecedented  growth 
in  technology  and  high  competition  for 
workers,  many  correctional  agencies  are 
finding  it  increasingly  difficult  to  recruit 
and  retain  staff.  Even  when  staff  are 
hired,  there  are  a  veuiety  of  differences 
in  the  work  ethic  of  these  workers.  A 
number  of  systems  have  even  been  faced 
with  building  institutions  and  then 
having  them  sit  idle  because  of  lack  of 
staff.  In  other  instances,  systems  have 
expanded  so  rapidly  that  staff  with 
minimal  or  limited  experience  are  being 
"prematurely  promoted"  to  manage  this 
eclectic  workforce.  With  these  var\'ing 
dilemmas  impacting  the  prison 
workforce,  it  is  imperative  that  agencies 
find  out  what  is  working  and  what  is 
not  regarding  the  human  resource  aspect 
of  managing  prison  systems. 

Private  industry  and  other 
government  entities  are  likewise  facing 
challenges  in  a  variety  of  workforce 
areas.  Some  have  implemented 
innovative  approaches  (such  as  training 


contracts,  paid  educational 
advancement,  etc.)  that  are  providing  at 
least  somewhat  successful.  Learning 
how  to  identify  and  implement 
innovative  strategies  for  today's 
workforce,  and  especially 
recommendations  for  24-hour 
operations  located  in  nu"al  settings,  is 
the  goal  of  these  discussion  or  "focus" 
groups. 

A  total  of  $79,600  is  reser\'ed  for  this 
project  which  will  support  one 
cooperative  agreement  for  a  9  month 
period.  The  recipient  of  the  award  will 
be  selected  through  a  competitive 
solicitation  process.  BeLinda  Watson 
Barney  is  the  designated  NIC  project 
manager. 

Project  Scope:  The  goals  of  this 
cooperative  agreement  include  the 
following: 

•  Identification  and  selection  of  sites 
for  the  four  (4)  regional  meetings. 

•  Manage  all  logistical  planning  for 
the  foiu-  (4)  regional  meetings  and 
manage  on-site  logistics. 

•  Identifv'  a  format,  discussion  points 
and  facilitators  for  the  discussion 
groups. 

•  Identify  potential  participants  for 
the  discussion  groups. 

•  Develop  a  summarv'  report  of  the 
findings  from  the  regional  meetings. 

All  work  on  this  project  will  be  done 
in  collaboration  with  NIC  who  will 
retain  final  approval  on  all  aspects  of 
these  meetings.  All  travel  for  meetings 
will  be  funded,  arranged  and  managed 
by  the  recipient  of  this  award. 

Specific  Requirements:  The  successful 
applicant  will  propose  a  project 
approach  that  will  ensure 
accomplishment  of  each  of  the  stated 
goals  of  this  project.  At  a  minimum,  the 
following  requirements  will  be  met  in 
pursuit  of  the  stated  goals: 

•  Selection  of  participants  that 
include  corrections,  other  government 
and  private  sector  representatives  who 
can  contribute  to  a  discussion  of  how  to 
address  workforce  issues  in  corrections 
or  who  can  provide  examples  of 
innovative  strategies  used  in  their  own 
sector. 

•  Focus  of  the  discussion  should  be 
in  identifying  solutions  (as  opposed  to 
listing  problems). 

•  Compilation  of  findings  and 
summarv'  of  issues  raised  at  the  regional 
meetings,  including  recommendations 
for  further  work/assistance  by  NIC. 

•  Coordination  with  the  NIC  project 
director  at  critical  points  in  project 
development  and  as  necessar>'  to  ensure 
clarity  and  accomplishments  of  goals 
and  a  satisfactors'  outcome. 

Additional,  specific  requirements 
related  ic  the  training  package  are  as 
follows: 
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Following  review  in  draft  form  by  the 
project  coordinator,  the  summary  report 
must  be  professionally  edited  and 
submitted  in  camera-readv  hard  copy 
and  3.5"  computer  disk  or  zip  drive  disk 
using  WordPerfect  7.0  or  higher 
software  for  use  with  IBM  compatible 
computers  with  Windows  operating 
systems. 

It  will  be  the  responsibility  of  the 
award  recipient  to  secure  written 
approval  to  use  any  copyrighted 
materials  or  photographs  and  to  provide 
the  original  approval  with  the 
documents. 

Authority:  Publii  Uw  93-415. 

Funds  Available:  The  award  will  be 
limited  to  a  maximum  of  $79,600  (direct 
and  indirect  costs)  and  project  activity 
must  be  completed  within  9  months  of 
the  date  of  award.  Funds  may  not  be 
used  for  construction,  or  to  acquire  or 
build  real  property.  This  project  will  be 
a  collaborative  venture  with  the  NIC 
Prisons  Division. 

Application  Requirements: 
Applicants  are  required  to  submit  a 
proposal  that  specifically  defines  their 
plan  for  meeting  the  goals  and 
objectives  of  this  project.  The  proposal 
must:  provide  a  detailed  plan  that 
describes  the  methodology  to  be  used  in 
pursuing  the  project  goals,  including  a 
timetable  for  accomplishment  of 
objectives  and  criteria  for  selection  of 
work  group  participants;  demonstrate  a 
knowledge  of  current  workforce  issues 
in  the  public  and  private  sectors, 
including  an  awareness  of  agencies  or 
organizations  that  have  implemented 
innovative  workforce  strategies;  and 
identify  project  .staff  who  have  made  a 
commitment  of  time  to  this  project  and 
the  specific  skills  they  possess  that  will 
support  the  endeavors  of  the  project. 
The  conceptual  framework  of  the 
proposal  must  demonstrate  the 
applicants  understanding  of  the  nature 
of  government  employment  practices 
and  specifically,  those  that  pertain  to 
the  correctional  workforce. 

Funding  for  this  project  has  been 
established  at  $79,600.  The  applicant 
must  provide  a  budget  and  budget 
narrative  that  clearly  identifies  the 
allocation  of  funds  for  achievement  of 
the  goals  of  the  cooperative  agn^ement. 
The  rationale  for  the  expenditures  must 
be  provided  in  the  budget  narrative 
unless  patently  obvious  in  the  proposal. 

Deaaline  for  Receipt  of  Applications: 
Applications  must  be  received  by  4:00 
p.m.,  EDT,  on  Friday,  June  30,  2000. 
They  should  be  addressed  to:  Director, 
National  Institute  of  Corrections,  320 
First  Street,  N\V,  Room  5007, 
Washington,  DC  20534.  Hand  delivered 
applications  should  be  brought  to  500 


First  Street,  NW.  Washington,  DC 
20534.  The  front  desk  will  call  Bobbi 
Tinsley  at  (202)  307-3106,  extension  0 
for  pickup. 

Addresses  and  Further  Information: 
Requests  for  the  application  kit,  should 
be  directed  to  Judy  Evens.  Cooperative 
Agreement  Control  Office,  National 
Institute  of  Corrections.  320  First  Street. 
N.W..  Room  5007.  Washington,  DC. 
20534  or  by  calling  800-995-6423,  ext. 
159.  202-307-3106,  ext.  159,  or  email: 
ievens@bop.gov.  A  copy  of  this 
announcement  and  application  forms 
may  also  be  obtained  through  the  NIC 
web  site:  hftp//www. nicic.org  (click  on 
"What's  New"  and  "Cooperative 
Agreements").  All  technical  and/or 
programmatic  questions  concerning  this 
announcement  should  be  directed  to 
BeLinda  Watson  Barney  at  the  above 
address  or  by  calling  800-995-6423  or 
202-307-1300,  ext.  152,  or  by  E-mail  via 
bbarney@bop.gov. 

Project  Completion:  The  award 
recipient  will  be  responsible  to  submit 
all  required  reports  and  corrections  or 
revisions  of  materials  in  a  timely 
manner.  The  project  period  is  9  months 
from  the  date  of  the  award  and  the 
project  will  not  be  deemed  to  have  been 
completed  until  a  final  draft  is  accepted 
by  the  project  coordinator. 

Eligihle  Applicants:  An  eligible 
applicant  is  any  state  or  general  unit  of 
local  government,  public  or  private, 
educational  institution,  organization, 
team,  or  individual  with  the  requisite 
skills  to  successfully  meet  the  outcome 
objectives  of  the  project. 

Review  Considerations:  Applications 
received  under  this  announcement  will 
be  subjected  to  an  NIC  3  to  5  member 
Peer  Review  Process.  It  is  anticipated 
that  the  award  will  be  made  within  60- 
90  days  following  the  application  due 
date. 

Number  of  A  wards:  One  ( 1 ) . 

NIC  Application  Number  00P06  This 
number  should  appear  as  a  reference 
line  in  your  cover  letter  and  also  in  box 
1 1  of  Standard  Form  424. 

Executive  Order  12372:  This  program 
is  subject  to  the  provisions  of  Executive 
Order  12372.  Executive  Order  12372 
allows  States  the  option  of  setting  up  a 
system  for  reviewing  applications  from 
within  their  States  for  assistance  under 
certain  Federal  programs.  Applicants 
(other  than  Federally-recognized  Indian 
tribal  governments)  should  contact  their 
State  Single  Point  of  Contact  (SPOC),  a 
list  of  which  is  included  in  the 
application  kit,  along  with  further 
instructions  on  proposed  projects 
serving  more  than  one  State. 

Catalog  of  Federal  Domestic:  ,^ss^stance 
Number:  16.603. 


Dated:  May  2.5.  2000. 
Morris  L.  Thigpen, 

Director,  \ational  Institute  of  Corrections. 
|FR  Dot    00-1.1666  Filed  5-.31-00:  8:45  am| 
MLUNG  CODE  4410-W-4I 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Proposed  Information  Collection 
Request  Submitted  for  Public 
Comment  and  Recommendations 

action:  Notice. 


SUMMARY:  The  Department  of  Ubor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
{PRA95)  (44  U.S.C.  3506(c)(2)(A)l.  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearlv 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  the 
Employment  and  Training 
Administration  is  soliciting  comments 
concerning  the  proposed  revision  the 
information  collection  of  the  GPRA- 
Complaint  Program  Performance  and 
Participant  Outcomes  Data  System 
(0MB  Control  No.  1205-0392).  now- 
titled  the  Trade  Act  Participant  Report. 
A  copy  of  the  proposed  information 
collection  request  (ICR)  can  be  obtained 
by  contacting  the  office  listed  below  in 
the  addressee  section  of  this  notice. 
DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
addressee  section  below  on  or  before 
luly  31,  2000. 

ADDRESSES:  Curtis  K.  Kooser,  Program 
Analyst,  Division  of  Trade  Adjustment 
Assistance,  Employment  and  Training 
Administration,  U.S.  Department  of 
Labor,  Room  C-4318,  200  Constitution 
Ave.,  NW.,  Washington,  DC  20210, 
telephone  202-219-^845.  ext.  Ill  (this 
is  not  a  toll-free  number),  FAX  202- 
219-5753,  e-mail  ckooser@doleta.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  lune  16,  1998,  the  Office  of 
Management  and  Budget  approved  a 
GPRA -complaint  performance  and 
participant  outcomes  data  system  for  the 


Division  of  Trade  Adjustment 
Assistance  (DTAA);  this  system  is  now 
known  as  the  Trade  Act  Participant 
Report  (TAPR).  States  implemented  the 
TAPR  beginning  with  the  first  quarter  of 
fiscal  year  1 999  (October  through 
December.  1998).  and  have  continued  to 
collect  and  report  data  every  quarter 
since  then. 

Because  both  Trade  Adjustment 
Assistance  (TAA)  and  Title  III  of  the  Job 
Training  Partnership  Act  (JTPA)  serve 
adult  dislocated  workers,  the  TAPR  was 
modeled  on  the  Standardized  Program 
Information  Report  (SPIR)  system  used 
by  the  JTPA  programs.  The  passage  of 
the  Workforce  Investment  Act  of  1998 
(WIA).  which  replaced  JTPA.  made 
substantial  changes  in  Federal 
employment  and  training  programs, 
including  changes  in  the  way 
participant  data  are  defined,  gathered, 
and  reported. 

n.  Review  Focus 

The  Department  of  Labor  is 
particularly  interested  in  comments 
which: 

•  Evaluate  whether  the  proposed 
revision  of  information  collection  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 

practical  utility: 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g..  permitting  electronic  submissions 
of  responses. 

ni.  Current  Actions 

In  order  to  maintain  coordination  and 
continuity  with  the  dislocated  worker 
program  under  Title  One  of  WIA.  and  to 
make  other  improvements.  DTAA  is 
proposing  revisions  to  the  TAPR  that 
make  it  substantially  the  same  as  the 
system  to  be  used  by  the  WIA  programs. 
The  major  changes  are  the  following: 

1 .  The  definitions  of  Race  and 
Ethnicity  are  now  compliant  with  the 
most  recent  OMB  definitions. 

2.  Date  for  defining  and  judging 
outcomes  for  participants  are  now  based 
upon  Wage  Record  data  rather  than 
surveys  of  individuals  program  exiters. 
It  is  estimated  that  this  will 


substantially  reduce  the  reporting 
burden  on  the  States. 

3.  Minor  revisions  in  the  sequence 
and  definitions  of  some  of  the  TAPR 
fields  have  been  made  in  order  to 
increase  the  degree  of  continuity  with 
the  new  system  to  be  used  by  the 
dislocated  workers  program  under  WIA 
Title  I. 

4.  The  format  for  reporting  dates  has 
been  changed  from  MMDDYYYY  to 
YYYYMMDD  to  conform  with  the  new 
WIA-Based  system. 

Type  of  Review:  Revision. 

Agency:  Employment  and  Training 
Administration. 

Title:  Trade  Act  Participant  Reporrt 
(TAPR). 

OMB  Number:  1205-0392. 

Affected  Public:  State  governments. 

Frequency:  Quarterly. 

Total  Responses:  200  (50  per  quarter). 

Average  Time  per  Response:  40  hours 
per  quarter. 

Estimated  Total  Burden  Hours:  8.000. 

Total  Burden  Cost  (capital/startup):  0. 

Total  Burden  Cost  (operating/ 
maintaining):  $120,000. 

Comments  submitted  in  response  to 
this  comment  request  will  be 
summarized  and/or  included  in  the 
request  for  Office  of  Management  and 
Budget  approval  of  the  information 
collection  request;  they  will  also 
become  a  matter  of  public  record. 

Dated:  May  25.  2000 
Edward  A.  Tomchick. 
Director.  Division  of  Trade  Adjustment 
Assistance. 
[FR  Doc.  00-13613  Filed  5-31-00;  B:45  am) 
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DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

[Docket  No.  ICR-1 21 8-01 08(2000)] 

Ethylene  Oxide  (EtO)  Standard  (29  CFR 
1910.1047);  Extension  of  the  Office  of 
Management  of  Budget's  (OMB) 
Approval  of  Information-Collection 
(Paperwork)  Requirements 

AGENCY:  Occupational  Safety  and  Health 
Administration  (OSHA);  Labor. 
ACTION:  Notice  of  an  opportunity  for 
public  comment. 

SUMMARY:  OSHA  solicits  comments 
concerning  the  extension  of  the 
information-collection  requirements 
contained  in  the  Ethylene  Oxide 
Standard  (the  "EtO  Standard")  (29  CFR 
1910.1047). 

Request  For  Comment 

The  Agency  has  a  particular  interest 
in  comments  on  the  following  issues: 


•  Whether  the  information-collection 
requirements  are  necessar}-  for  the 
proper  performance  of  the  Agency's 
functions,  including  whether  the 
information  is  useful; 

•  The  accuracy  of  the  Agencys 
estimate  of  the  burden  (time  and  costs) 
of  the  information-collection 
requirements,  including  the  validity  of 
the  methodology  and  assumptions  used; 

•  The  quality,  utility,  and  clarity  of 
the  information  collected;  and 

•  Ways  to  minimize  the  burden  on 
employers  who  must  comply;  for 
example,  by  using  automated  or  other 
technological  information-collection 
and  -transmission  techniques. 
DATES:  Submit  written  comments  on  or 
before  July  31,  2000. 

ADDRESSES:  Submit  written  comments 
to  the  Docket  Office,  Docket  No.  ICR- 
1218-0108(2000),  Occupational  Safety 
and  Health  Administration,  U.S. 
Department  of  Labor,  Room  N-2625, 
200  Constitution  Avenue,  N\V, 
Washington,  DC  20210;  telephone:  (202) 
693-2350.  Commenters  may  transmit 
written  conunents  of  10  pages  or  less  in 
length  by  facsimile  to  (202)  693-1648. 
FOR  FURTHER  INFORMATION  CONTACT: 
Todd  R.  Owen,  Directorate  of  Policy, 
Occupational  Safety  and  Health 
Administration,  U.S.  Department  of 
Labor.  Room  N-3641,  200  Constitution 
Avenue,  NW.  Washington,  DC: 
telephone:  (202)  693-2444.  A  copy  of 
the  Agency's  Information-Collection 
Request  (ICR)  supporting  the  need  for 
the  information-collection  requirements 
in  the  EtO  Standard  is  available  for 
inspection  and  copying  in  the  Docket 
Office,  or  you  may  request  a  mailed 
copy  by  telephoning  Todd  R.  Owen  at 
(202)  693-2444   For  electronic  copies  of 
the  ICR  on  the  EtO  Standard,  contact 
OSHA  on  the  hiternet  at  http:// 
VM^-w. osha.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Department  of  Labor,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  conducts  a 
preclearance  consultation  program  to 
provide  the  general  public  and  Federal 
agencies  with  an  opportunity  to 
comment  on  proposed  and  continuing 
information-collection  requirements  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (PRA-95)  (44 
U.S.C.(c)(2)(A)).  This  program  ensures 
that  information  is  in  the  desired 
format,  reporting  biu-den  (time  and 
costs)  is  minimal,  collection 
instruments  clearly  understood,  and 
OSHAs  estimate  of  the  information 
burden  is  correct.  The  Occupational 
Safety  and  Health  Act  of  the  1970  (the 
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Act)  authorizes  information  colelction 
by  employers  as  necessary  or 
appropriate  for  enforcement  of  the  Act 
or  for  developing  information  regarding 
the  causes  and  prevention  of 
occupational  injuries,  illnesses,  and 
accidents  (29  U.S.C.  657). 

The  information-collection 
requirements  specificied  in  the  EtO 
Standard  protect  employees  from  the 
adverse  health  effects  that  may  result 
from  their  exposure  to  EtO.  The  major 
information-collection  requirements  of 
the  EtO  Standard  include  notifying 
employees  of  their  EtO  exposures, 
implementing  a  written  compliance 
program,  providing  examining 
physicians  with  specific  information, 
ensuring  that  employees  receive  a  copy 
of  their  medical-examination  results, 
maintaining  employees'  exposure- 
monitoring  and  medical  records  for 
specific  periods,  and  providing  access  to 
these  records  by  OSHA,  the  National 
Institute  for  Occupational  Safety  and 
Health,  the  affected  employees,  and 
their  authorized  representatives. 

U  Proposed  Actions 

OSHA  proposed  to  increase  the 
existing  burden-hour  estimate,  and  to 
extend  OMB's  approval,  of  the 
collection-of-information  (paperwork) 
requirements  contained  in  the  EtO 
Standard.  The  Agency  is  increasing  its 
previous  estimate.  50,300  hours,  by  989 
hours.  This  increase  occurred  because  of 
the  increase  in  the  number  of  hospitals 
using  EtO  sterilizers.  OSHA  will 
summarize  the  commentss  submitted  in 
response  to  this  notice,  and  will  include 
this  summary  in  the  request  to  OMB  to 
extend  the  approval  of  the  information- 
collection  requirements  contained  in  the 
EtO  Standard. 

Type  of  Review:  Extension  of 
currently  approved  information- 
collection  requirements 

Title:  Ethylene  Oxide  Standard  (29 
CFR  1910.1047). 

OMB  Number  1218-0108. 

Affected  Public:  Business  or  other  for- 
profit;  Federal  government;  State,  Local 
or  Tribal  government. 

Number  of  Respondents:  5,782, 

Frequency:  On  occasion. 

Total  Responses:  232.564. 

Average  Time  per  Response:  Varies 
from  5  minutes  to  provide  information 
to  the  examining  physician  to  10  hours 
to  develop  a  compliance  plan. 

Estimated  Total  Burden  Hours: 
51,289. 

Estimated  Cost  (Operation  and 
Maintenance):  $7,074,850. 

III.  Authority  and  Signature 

Charles  N.  Jeffress.  Assistant  Secretary 
of  Labor  for  Occupational  Safety  and 


Health,  directed  the  prepreation  of  this 
notice.  The  authority  for  this  notice  is 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3506)  and  Secretary  of 
Labor's  Order  No  6-96  (62  PR  1 1 1 ). 

Signed  at  Washington.  D.C.,  on  May  2.5. 
2000 
Charles  N.  [efh-ess. 

Assistant  Secretar}-  of  Labor 

[VR  Dot.  00-13696  Filed  5-31-00;  8:4,5  am) 

BILUNG  CODE  4510-2ft-M 


DEPARTMErfT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

[Docket  No.  ICR-1218-0190  (2000)] 

Electrical  Power  Generation, 
Transmission,  and  Distribution  (29 
CFR  1910.269)  and  Eiectrical 
Protective  Equipment  (29  CFR 
1910.137));  Extension  of  the  Office  of 
Management  and  Budget's  (OMB) 
Approval  of  an  information  Collection 
(Paperwork)  Request 

AGENCY:  Occupational  Safety  and  Health 
Administration  (OSHA);  Labor. 
ACTION:  Notice  of  an  opportunity  for 
public  comment. 

SUMMARY:  OSHA  solicits  comments 
concerning  the  proposed  extension  of 
the  information  collection  requirements 
contained  in  the  standards  on  Electrical 
Power  Generation,  Transmission,  and 
Distribution,  29  CFR  1910.269,  and 
Electrical  Protective  Equipment.  29  CFR 
1910.137. 

Request  For  Comment:  The  Agency 
seeks  comments  on  the  following  issues: 

•  Whether  the  information  collection 
requirements  are  necessary  for  the 
proper  performance  of  the  Agency's 
functions,  including  whether  the 
infcjrmation  is  useful; 

•  The  accuracy  of  the  Agency's 
estimate  of  the  burden  (time  and  costs) 
of  the  information  collection 
requirements,  including  the  validity  of 
the  methodology  and  assumptions  used; 

•  The  quality,  utility,  and  clarity  of 
the  information  collected;  and 

•  Ways  to  minimize  the  burden  on 
employers  who  must  comply;  for 
example,  by  using  automated  or  other 
technological  information  transmission 
and  collection  techniques. 

DATES:  Submit  written  comments  on  or 
before  July  31.  2000. 

ADDRESSES:  Submit  written  comments 
to  the  Docket  Office,  Docket  No.  ICR- 
1218-0190(2000),  Occupational  Safety 
and  Health  Administration,  U.S. 
Department  of  Labor,  Room  N-2625. 
200  Constitution  Avenue,  N.W., 


Washington.  DC  20210;  telephone:  (202) 
693-2350.  Commenters  may  transmit 
written  comments  of  10  pages  or  less  in 
length  by  facsimile  to  (202)  693-1648. 

FOR  FURTHER  INFORMATION  CONTACT: 

Theda  Kenney,  Directorate  of  Safety 
Standards  Programs,  Occupational 
Safety  and  Health  Administration,  U.S. 
Department  of  Labor.  Room  3-3609.  200 
Constitution  Avenue,  N.W., 
Washington,  DC  20210;  telephone;  (202) 
693-2222.  A  copy  of  the  Agency's 
Information  Collection  Request  (ICR) 
supporting  the  need  for  the  information 
collection  requirements  contained  in  the 
standards  on  Electrical  Power 
Generation,  Transmission,  and 
Distribution  (29  CFR  1910.269)  and 
Electrical  Protective  Equipment  (29  CFR 
1910.137)  is  available  for  inspection  and 
copying  in  the  Docket  Office,  or  mailed 
on  request  by  telephoning  Theda 
Kennev  at  (202)  693-2222  or  Barbara 
Bielaski  at  (202)  693-2444.  For 
electronic  copies  of  the  ICR,  contact 
OSHA  on  the  Internet  at  http:// 
www.osha.gov/comp-links.html.  and 
click  on  "Information  Collection 
Requests." 

SUPPLEMENTARY  INFORMATION: 

1.  Background 

The  Department  of  Labor,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  conducts  a 
preclearance  consultation  program  to 
provide  the  general  public  and  Federal 
agencies  with  an  opportimity  to 
comment  on  proposed  and  continuing 
informatin  collection  requirements  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (PRA-95)  (44 
U.S.C.  3506(c)(2)(A)).  This  program 
ensures  that  information  is  in  the 
desired  format,  reporting  burden  (time 
and  costs)  is  minimal,  collection 
instruments  are  clearly  understood,  and 
OSHA's  estimate  of  the  information 
collection  burden  is  correct. 

The  Occupational  Safety  and  Health 
Act  of  1970  (the  Act)  authorizes 
information  collection  by  employers  as 
necessary  or  appropriate  for 
enforcement  of  the  Act  or  for  developing 
information  regarding  the  causes  and 
prevention  of  occupational  injuries, 
illnesses,  and  accidents.  (29  U.S.C.  657.) 
In  this  regard,  the  information  collection 
requirement  contained  in  29  CFR 
1910.269  will  ensure  that  employers 
train  employees  in  all  aspects  of 
electrical  power  generation, 
transmission,  and  distribution.  The 
information  collection  requirement  in 
29  CFR  1910.137  will  ensure  that 
equipment  used  by  exposed  employees 
is  in  reliable  working  condition. 


n.  Proposed  Actions 

OSHA  proposes  to  decrease  its  earlier 
estimate  of  40.086  burden  hours  to 
11,178  burden  hours  for  the  collections 
of  information  found  in  29  CFR 
1910.269  (Electrical  Power  Generation, 
Transmission,  and  Distribution),  and  29 
CFR  1910.137  (Electrical  Protective 
Equipment).  OSHA  will  summarize  the 
comments  submitted  in  response  to  this 
notice,  and  will  include  this  summar\' 
in  the  request  to  OMB  to  extend  the 
approval  of  the  information  collection 
requirements  contained  in  the  above 
standards. 

Tvpe  of  Review:  Extension  of 
currently  approved  information 
collection  requirement. 

Agency:  Occupational  Safety  and 
Health  Administration. 

Title:  Electrical  Power  Generation, 
Transmission,  and  Distribution  (29  CFR 
1910.269)  and  Electrical  Protective 
Equipment  (29  CFR  1910.137). 

OMB  Number  1218-0190. 

Affected  Public:  Business  or  other  for- 
profit;  not-for-profit  institutions;  Federal 
government;  state,  local  or  tribal 
government. 

Number  of  Respondents:  362,000. 

Frequency:  On  occasion;  annually; 
semi-annually. 

Average  Time  per  Response:  2 
minutes  (0.03  hour)  to  15  minutes  (0.25 
hour). 

Estimated  Total  Burden  Hours: 
11.178. 

III.  Authority  and  Signature 

Charles  N.  Jeffress,  Assistant  Secretary' 
of  Labor  for  Occupational  Safety  and 
Health,  directed  the  preparation  of  this 
notice.  The  authority  for  this  notice  is 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3506),  Secretarv  of  Labor's 
Order  No.  6-96  (62  FR  111). 

Signed  at  Washington.  DC,  this  26  day  of 
May  2000. 
Charles  N.  )efb-ess. 

Assistant  Secretary  of  Labor. 

|FR  Doc:.  00-13747  Filed  .5-31-00:  8:4.5  am] 
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DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

[Exemption  Application  No.  D-10654] 

Withdrawal  of  Notice  of  Proposed 
Exemption  invohring  Fish  l^ke  Beach, 
inc.  Profit  Sharing  Plan  (the  Plan); 
Located  In  Round  Lake,  Illinois 

In  the  Federal  Register  dated 
February  29,  2000  (65  FR  10826).  the 
Department  of  Labor  (the  Department) 


published  a  notice  of  proposed 
exemption  from  the  prohibited 
transaction  restrictions  of  the  Employee 
Retirement  Income  Security  Act  of  1974 
and  from  certain  taxes  imposed  by  the 
Internal  Revenue  Code  of  1986.  The 
notice  of  proposed  exemption 
concerned  the  prospective  cash  sale  of 
a  certain  parcel  of  real  property  by  the 
Plan  to  the  trust  of  Emilie  Keil,  a  party 
in  interest  with  respect  to  the  Plan. 

On  April  7,  2000,  the  applicant 
informed  the  Department  that  it  wished 
to  withdraw  the  notice  of  proposed 
exemption. 

Accordingly,  the  notice  of  proposed 
exemption  is  hereby  withdrawn. 

Signed  at  Washington,  DC.  this  25th  day  of 
May.  2000. 
Ivan  L.  Strasfeld, 

Director  of  Exemption  Determinations. 
Pension  and  Welfare  Benefits  Administration. 
Department  oflxibor. 
|FR  Doc.  00-13642  Filed  5-31-00:  8:45  am] 

BILLING  CODE  4510-29-P 


DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

[Prohibited  Transaction  Exemptions  2000- 
25,  et  al.;  Application  Nos.  D-10119  and 
[>-10120,etal.] 

Morgan  Guaranty  Trust  Company  of 
New  York,  et  al. 

AGENCY:  Pension  and  Welfare  Benefits 
Administration,  Department  of  Labor. 
ACTION:  Grant  of  Individual 
Exemptions.' 

SUMMARY:  This  document  contains 
individual  exemptions  issued  by  the 
Department  of  Labor  (the  Department) 
from  the  prohibited  transaction 
restrictions  of  the  Employee  Retirement 
Income  Security  Act  of  1974  (the  Act) 
and  from  the  taxes  imposed  by  the 
Internal  Revenue  Code  of  1986  (the 
Code).  The  exemptions  permit 
purchases  of  securities  hy  the 
applicants'  asset  management  affiliate, 
on  behalf  of  employee  benefit  plans  for 
which  such  asset  management  affiliate 
is  a  fiduciary,  from  underwriting  or 
selling  syndicates  where  the  applicants' 
broker-dealer  affiliate  participates  as  a 


manager  or  s\'ndicate  member.  The 
exemptions  affect  participants  and 
beneficiaries  of  the  plans  investing  in 
such  securities. 

EFFECTIVE  DATE:  The  exemptions  are 
effective  as  of  Februan.'  8.  2000. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Andrea  W.  Selvaggio  or  Ms.  Karin  Weng 
of  the  Department,  telephone  (202)  219- 
8881.  (This  is  not  a  toll-free  number.) 
SUPPLEMENTARY  INFORMATION:  On 
Februan,'  8,  2000.  the  Department 
published  a  notice  of  pendency  in  the 
Federal  Register  (65  FR  6229)  of  the 
proposed  exemptions  from  the 
restrictions  of  section  406  of  the  Act  and 
the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)  of  the 
Code.  The  exemptions  were  requested 
in  separate  applications  filed  pursuant 
to  section  408(a)  of  the  Act  and  section 
4975(c)(2)  of  the  Code,  and  in 
accordance  with  the  procedures  set 
forth  in  29  CFR  Part  2570,  Subpart  B  (55 
FR  32836,  August  10,  1990).  by  the 
following  entities:  Morgan  Guaranty 
Trust  Company  of  New  York  and  J.P. 
Morgan  Investment  Management  Inc. 
(together,  J.P.  Morgan)  Goldman.  Sachs 
&  Co.  (Goldman).  The  Chase  Manhattan 
Bank  (Chase),  Citigroup  Inc.  (Citigroup), 
and  Morgan  Stanley  Dean  Witter  &  Co. 
(Morgan  Stanley). 

Effective  December  31.  1978.  section 
102  of  Reorganization  Plan  No.  4  of 
1978.  5  U.S.C.  App.  1  (1996).  generally 
transferred  the  authority  of  the  Secretar\- 
of  the  Treasurv'  to  issue  exemptions  of 
the  tvpe  requested  to  the  Secretary-  of 
Labor.  Accordingly,  these  exemptions 
are  being  issued  solely  by  the 
Department.  -  For  convenience,  each 
applicant  and  its  affiliates  shall  be 
referred  to  in  the  exemption  in  generic 
terms  that  denote  certain  roles,  namely, 
"the  Applicant,"  "the  Asset  Manager."  ^ 
or  "the  Affiliated  Broker-Dealer"  ■♦ 

The  notice  of  pendency  invited  all 
interested  persons  to  submit  written 
comments  or  request  a  public  hearing 
concerning  the  proposed  exemptions  by 
March  24.  2000.  The  Department 
received  six  written  comments  and  no 
requests  for  a  hearing  in  response  to  the 
notice.  Each  of  the  five  Applicants 


'  The  term  "Individual  Exeraption.s"  refers  to  the 
following  Prohibited  Transaction  E.\emptions 
(PTEs):  PTE  2000-25  (Application  Nos.  D-10119 
and  0-10120,  Morgan  Guaranty  Trust  Company  of 
New  York  and  ).P.  Morgan  Investment  Management 
Inc.);  PTE  2000-26  (Application  No.  D-10587. 
Goldman,  Sachs  &  Co.):  PTE  2000-27  (Application 
No.  D-10779.  The  Chase  Manhattan  Bank);  PTE 
2000-28  (Application  No.  D-10820.  Citigroup  Incl; 
and  PTE  2000-29  (Application  No.  D-10832, 
Morgan  Stanley  Dean  Witter  &  Co.). 


-  .Ml  references  to  sperific  provisions  of  Title  i  of 
the  Act  herein  shall  refer  also  to  the  corresponding 
provisions  of  the  Code  (if  any) 

'To  the  extent  that  the  .^ppllcanl  has  more  than 
one  asset  management  affiliate,  all  references  to  the 
.^sset  Manager  herein  shall  refer  also  to  the  other 
asset  management  entity  or  entities 

■•  To  the  extent  that  the  .Applicant  has  more  than 
one  registered  broker-dealer  affiliate  that 
participates  in  underwriting  or  selling  sNTidicates. 
all  references  to  the  Affiliated  Broker-Dealer  herein 
shall  refer  also  to  the  other  broker-dealer  entity  or 
entities. 
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submitted  a  comment.  In  addition,  a  law 
firm,  located  in  Hartford.  Connecticut, 
representing  an  unidentified  financial 
institution,  submitted  a  comment.  Based 
upon  the  information  contained  in  the 
entire  record,  the  Department  has 
determined  to  grant  the  proposed 
exemptions,  subject  to  certain 
modifications.  The  comments  and 
modifications  are  discussed  below. 

Discussion  of  the  Comments 

1.  Three  of  the  Applicants,  Goldman, 
Chase,  and  Citigroup,  wished  to  correct 
or  clarify  certain  representations  made 
in  the  Summary  of  Facts  and 
Representations  (the  Summary) 
contained  in  the  notice  of  proposed 
exeinption  (the  Notice)  (see  65  FR  6229). 

a.  Goldman  stated  that  the  fourth 
sentence  in  Item  2  of  the  Summary  (65 
FR  at  6230)  should  be  revised  to  read. 

The  Investment  Management  Division  of 
the  Applicant  (hereinafter,  the  As.set 
Manager)  includes  (Joldman  Sachs  Asset 
Management  and  is  a  separate  operating 
division  of  the  Applicant  *    *    * 

b.  Chase  stated  that,  as  a  technical 
matter,  the  precise  name  of  its  registered 
investment  adviser  subsidiary  is  "Chase 
Asset  Management,  Inc.,"  not  "Chase 
Asset  Management,  '  as  appears  in  the 
second  sentence  of  Item  3  of  the 
Summary  (65  FR  at  6230). 

c.  Citigroup  stated  that  the  last  two 
sentences  in  Item  4  of  the  Summary  (65 
FR  at  6230)  should  be  revised  to  read. 

It  l.s  represented  that,  as  of  December  M. 
1999,  the  last  day  <jf  its  most  rec  enl  ris(,al 
year,  all  of  Oitigroup's  asset  management 
affiliates  had.  in  the  aggregate,  client  assets 
under  management  of  approximately  $364.4 
billion.  As  of  that  date,  approximately  :i.9% 
of  client  assists  under  management  were 
attributable  to  C:iient  Plans,  ini  iuding  those 
investing  in  a  Pooled  Fiiiul 

d.  In  addition,  Citigroup  requested 
that,  in  clause  (e)  of  the  last  "Summary" 
paragraph  (65  FR  at  6234)  of  the 
Summary,  the  phrase  ••   •    *  for  the 
account  of  a  Client  Plan"  be  added  at 
the  end  of  the  clause  after  "Asset 
Manager." 

The  Department  acknowledges  the 
Applicants"  corrections  to  the  Summary 
and  concurs  in  the  clarifying  revision  to 
clause  (e)  on  page  6234  of  the  Summary. 

The  remainder  of  the  comments 
requested  certain  modifications  to  the 
proposed  operative  language  in  this 
final  exemption. 

2.  Section  l(b} — Issuer  Requirements 
and  Exceptions 

Three  of  the  Applicants,  J. P.  Morgan, 
Goldman,  and  Morgan  Stanley, 
requested  clarification  of  Section  1(b)  of 
the  Notice  (65  FR  at  6237).  which 
requires  the  issuer  of  the  securities  to 


have  been  in  continuous  operation  for 
not  less  than  three  years,  with  ct»rtain 
e.xceplions.  Specifically.  Section  1(b)(3) 
provides  an  exception  where  the 
securities  are  fully  guaranteed  bv  a 
person  who  has  issued  securities 
described  in  certain  other  provisions  of 
the  exemption  •*    *    '  and  this 
paragraph  (b)."  The  Applicants  stated 
that  this  language  is  circular  because  it 
is  not  clear  which  part  of  Section  1(b)  is 
being  referred  to. 

The  Department  concurs  in  the 
Applicants'  request  for  clarification,  and 
the  language  of  Section  1(b)  has  been 
revised  in  the  final  exemption  so  that 
Section  1(b)(3)  refers  explicitly  to  a 
guarantee  by  a  person  who  "has  been  in 
continuous  operation  for  not  less  than 
three  years,  including  the  operation  of 
any  predecessors."  as  described  in  the 
lead-in  language  of  paragraph  (b). 

3.  Section  lid  &■  (d)— Three  Percent 
Limitations  and  Pooled  Funds 

The  five  Applicants  requested  the 
deletion  of  references  to  "Pooled 
Funds"  in  connection  with  the  three 
percent  limitations  in  Section  1(c)  and 
(d)  of  the  Notice.  Section  1(c)  requires 
that  the  amount  of  securities  purchased 
by  the  Asset  Manager  on  behalf  of  a 
particular  Client  Plan  or  Pooled  Fund 
may  not  exceed  three  percent  of  the 
total  amount  of  securities  being  offered, 
subject  to  certain  aggregate  percentage 
limitations.  Section  1(d)  requires  that  the 
consideration  paid  by  the  Client  Plan  or 
Pooled  Fund  for  such  securities  may  not 
exceed  three  percent  of  the  fair  market 
value  of  such  C'lient  Plans  or  Pooled 
Fund's  total  net  assets. 

The  Applicants  noted  that  imposing 
the  three  percent  limitations  contained 
in  both  Section  1(c)  and  (d)  of  the  Notice 
on  a  Pooled  Fund  as  a  whole  would 
result  in  a  Client  Plan's  being  treated 
differently,  depending  on  whether  it 
invests  in  a  Pooled  Fund  or  whether  its 
assets  are  managed  by  the  Asset 
Manager  directly.  They  argued  that 
there  was  no  basis  for  the  different 
treatment,  given  that  Pooled  Funds  are 
"look-through  "  vehicles  under  the 
Department's  "plan  assets"'  regulation 
(29  CFR  2510.3-101).  Therefore,  the 
Applicants  believe  that  the  three 
percent  limitations  should  be  applied 
on  a  plan-by-plan  basis. 

For  example,  [.P.  Morgan  noted  that  a 
Pooled  Fund  is  a  commingled 
investment  pool  with  multiple  Client 
Plan  investors,  which,  by  its  nature, 
spreads  risks  among  those  investors.  A 
single  Client  Plan's  risk  would  be 
limited  to  its  proportionate  share  of  any 
assets  of  the  Pooled  Fund.  Thus,  for  a 
C;lient  Plan  with  a  five  percent  interest 
in  a  Pooled  Fund,  even  if  the  Pooled 


Fund  were  to  purchase  10  percent  of  an 
offering,  such  Client  Plan's  exposure  to 
the  offering  would  be  only  one-half  of 
one  percent.  As  another  example.  Chase 
stated  that,  if  six  Client  Plans  are  in  a 
Pooled  Fund,  the  Pooled  Fund  should 
be  permitted  to  purchase  18  percent  of 
an  offering,  subject  to  the  aggregate 
percentage  limitations  in  Section  1(c). 

The  Applicants  stated  that  the  same 
rationale  supports  the  elimination  of  the 
three  percent  limitation  on  the 
consideration  paid  by  a  Pooled  Fund  for 
such  securities  in  Section  1(d)  of  the 
Notice.  Therefore,  in  their  view,  the 
three  percent  limitation  should  apply 
only  to  the  net  assets  of  each  Client  Plan 
in  the  Pooled  Fund. 

The  Department  concurs  in  the 
Applicants"  request  to  modify  Section 
1(c)  and  (d)  of  the  Notice  so  that  both 
provisions  impose  a  three  percent 
limitation  on  each  Client  Plan  investing 
in  a  Pooled  Fund,  rather  than  on  the 
Pooled  Fund  as  a  whole.  Accordingly, 
the  Department  has  deleted  the 
references  to  "Pooled  Funds  "  in 
connection  with  the  three  percent 
limitations  in  Section  1(c)  and  (d)  of  the 
final  exemption.  However,  the 
Department  notes  that  a  Pooled  Fund 
would  remain  subject  to  the  percentage 
limitations  described  in  Section  1(c)  of 
the  exemption  on  the  aggregate  amount 
of  securities  that  may  be  purchased  in 
an  offering  by  the  Asset  Manager  for  all 
its  Client  Plans. 

4.  Section  I(a)(l)(ii)  &  (a)(2),  (b).  and 
(O- 

Characterization  of  Asset-Backed 
Securities 

Among  the  securities  that  may  be 
purchased  under  the  exemption  are 
pass-through  certificates  representing 
interests  in  asset  pools.  Such  certificates 
are  often  referred  to  as  "mortgage- 
backed"  securities  or  "asset-backed" 
securities  and  may  have  characteristics 
of  both  equity  and  debt.  The  five 
Applicants  requested  clarification  that 
asset-backed  securities  will  be  treated  as 
■"debt""  for  purposes  of  the  exemption. 

For  example.  Section  1(c)  of  the  Notice 
imposes  certain  aggregate  percentage 
limitations  on  the  amount  of  securities 
that  may  be  purchased  in  an  offering  by 
the  Asset  Manager  for  all  its  managed 
Client  Plans.  These  percentage 
limitations  differ,  depending  on 
whether  the  securities  involved  are 
equity  securities,  debt  securities  rated  in 
one  of  the  four  highest  rating  categories, 
or  debt  securities  rated  in  the  fifth  or 
sixth  highest  rating  categories. 

The  Applicants  noted  that  asset- 
backed  securities,  which  entitle  the 
holder  to  pass-through  payments  of 
principal  and  interest  relating  to  assets 


held  in  the  underlying  pool,  are 
normally  rated  by  nationally  recognized 
statistical  rating  organizations  and  are 
regarded  in  the  market  as  debt 
securities.  The  Applicants  argued, 
therefore,  that  asset-backed  securities 
should  be  categorized  as  debt  for 
purposes  of  the  exemption. 

Crther  relevant  provisions,  in  addition 
to  Section  1(c),  are  as  follows:  Section 
l(a)(l)(ii),  which  requires  that,  in  the 
case  of  equity  securities  in  an  Eligible 
Rule  144 A  Offering,  the  offering 
syndicate  must  obtain  a  legal  opinion 
regarding  the  adequacy  of  the  disclosure 
in  the  offering  memorandum;  Section 
1(a)(2),  which  provides  an  exception  for 
debt  securities  from  the  general 
requirement  that  the  securities  are 
purchased  prior  to  the  end  of  the  first 
day  on  which  any  sales  are  made,  at  a 
price  that  is  not  more  than  the  price 
paid  by  each  other  purchaser  of 
securities  in  that  offering;  and  Section 
1(b),  which  provides  an  exception  for 
certain  debt  securities  from  the  general 
requirement  that  the  issuer  of  the 
securities  must  have  been  in  continuous 
operation  for  not  less  than  three  years. 

The  Department  concurs  in  the 
Applicants'  suggestion  that,  solely  for 
purposes  of  the  exemption, 
appropriately  rated  mortgage-backed  or 
other  asset-backed  securities  should  be 
treated  as  debt  securities.  Accordingly, 
this  clarification  has  been  added  to  the 
definition  of  "security"  in  Section  II  of 
the  final  exemption. 

The  Department  is  persuaded  to  take 
this  position  within  the  limited  context 
of  this  exemption  in  recognition  of  the 
fact  that  most  purchasers  view  asset- 
backed  securities  as  debt  securities. 
However,  the  Department  is  providing 
no  opinion  herein  as  to  whether  asset- 
backed  securities  should  be  considered 
either  equity  or  debt  securities  for  any 
other  purposes  outside  the  scope  of  this 
exemption.^ 

5.  Section  Ili)(l)  and  (kUD— Notice  of 
Proposed  Exemption 

Two  of  the  Applicants,  Goldman  and 
Morgan  Stanley,  requested  the  deletion 
of  the  requirement  in  Section  I(i)(l)  and 
(k)(l)  of  the  Notice  (65  FR  at  6238)  that 


■■  The  Department  notes  that  under  Title  I  of  the 
Act.  and  the  "plan  assets"  regulation,  "a  beneficial 
interest  in  a  trust  (is)  an  equity  interest."  29  CFR 
2510.3-101(b)(l|.  .'Vs  noted  in  the  proposed 
exemption,  footnote  13  (FR  65  at  6234).  certain 
purchases  of  asset -backed  securities  may  result  in 
other  prohibited  transactions  requiring  additional 
exemptive  relief  because  these  securities  are  not 
publicly  offered  and  the  "significant  participation" 
exception  tn  the  "look-through  rule"  of  the  "plan 
assets"  regulation  (29  CFR  2510.3-101(b)(3))  would 
not  apply.  A  list  of  individual  exemptions  then 
existing  for  asset-backed  securities  may  be  found  in 
PTE  97-34  (62  FR  39021.  lulv  21.  1997).  which 
granted  an  amendment  to  these  exemptions. 


a  copy  of  such  Notice,  as  published  in 
the  Federal  Register  on  Februar\'  8, 
2000,  in  addition  to  a  copy  of  the  final 
exemption,  be  provided  to  the 
Independent  Fiduciaries  of  the  Client 
Plans.  They  argued  that  providing  both 
documents  is  unnecessary  and  that  most 
of  the  Client  Plans  will  already  have 
received  a  copy  of  the  Notice  in 
coiuiection  with  the  Department's 
procedural  requirements  regarding 
notice  to  interested  persons. 

In  response  to  the  comments,  the 
Department  notes  that  new  Ghent  Plans 
will  not  have  received  a  copy  of  the 
Notice.  The  Department  believes  that 
the  proposed  exemption  provides  useful 
information  about  the  underwriting 
business  that  may  be  helpful  to  the 
Independent  Fiduciaries  monitoring 
covered  transactions.  Accordingly,  the 
Department  has  retained  the  disclosure 
requirements  pertaining  to  the  Notice  in 
the  final  exemption. 

6.  Section  I(n)(l) — Quarterly  Report 
Information 

The  five  Applicants  requested  the 
deletion  in  Section  I(n)(l)  of  the  Notice 
(65  FR  6239)  of  various  items  of 
information  about  the  piu-chased 
securities  required  to  be  provided  on  a 
quarterly  basis  to  the  Independent 
Fiduciaries.  According  to  the 
Applicants,  this  information  is 
unnecessary  and  should  be  disclosed  to 
the  Independent  Fiduciaries  only  upon 
request,  as  required  in  Section  I(n)(3)  of 
the  Notice  (65  FR  at  6239). 

The  items  in  Section  I(n)(l)  of  the 
Notice  that  the  Applicants  do  not  wish 
to  specifically  disclose  in  the  quarterly 
reports  to  the  Client  Plans  are  as 
follows. 

a.  The  first  day  on  which  any  sale  was 
made  during  the  offering  (iii). 

b.  The  size  of  the  issue  (iv). 

c.  The  identity  of  the  underwriter 
from  whom  the  securities  were 
purchased  (vi) — this  deletion  was 
requested  only  by  J.P.  Morgan  and 
Citigroup. 

d.  The  spread  on  the  underwriting 
(vii) — this  deletion  was  requested  only 
by  J.P.  Morgan  and  Citigroup. 

e.  In  addition,  Citigroup  requested 
that  item  (Lx)  be  revised  to  read,  "  *   *   * 
the  price  at  which  any  such  securities 
purchased  during  the  period  were  sold  " 
[added  word  underlined],  in  order  to 
clarify  that  the  securities  referred  to  are 
those  purchased  for  a  Client  Plan  under 
the  exemption. 

In  this  regard,  the  Department  concurs 
in  the  revision  to  item  (ix)  of  Section 
I(n)(l)  of  the  Notice,  as  requested  by 
Citigroup.  However,  the  Department 
believes  that  the  information  required  to 
be  reported  in  items  (iii),  (iv),  (vi),  and 


(vii)  of  Section  I(n){l)  of  the  Notice  are 
relevant  for  purposes  of  monitoring 
covered  transactions  by  the  Independent 
Fiduciaries.  As  explained  in  the 
proposed  exemption,  the  items  listed  in 
Section  I(n)(l)  are  virtually  identical  to 
the  information  already  required  by 
Securities  and  Exchange  Commission 
(SEC)  Rule  lOf-3  under  the  Investment 
Company  Act  of  1940  (the  1940  Act), 
which  the  Applicants  encouraged  the 
Department  to  use  as  a  model  for  this 
exemption.  Under  Rule  lOf-3,  the 
independent  directors  of  mutual  funds 
are  charged  with  reviewing  transactions 
where  a  mutual  fund  buys  securities 
from  a  syndicate  in  which  the  fund's 
affiliate  is  a  "principal  underwriter,"  as 
defined  in  Section  2(a)(29)  of  the  1940 
Act.6 

The  Department  continues  to  beUeve 
that  the  quarterly  report,  which 
summarizes  all  the  key  elements  of  the 
subject  transactions,  will  provide  the 
Independent  Fiduciaries  with  a 
convenient  way  to  regularly  monitor 
compliance  with  the  exemption. 
Accordingly,  the  Department  has 
retained  the  requirement  in  the  final 
exemption  to  report  the  information 
listed  in  items  (iii),  (iv),  (vi),  and  (vii)  on 
a  quarterly  basis  to  the  Independent 
Fiduciaries. 

7.  Section  I(n)(2)— Quarterly  Affiliated 
Broker-Dealer  Certification 

Four  of  the  Applicants,  J.P.  Morgan. 
Goldman,  Chase,  and  Morgan  Stanley, 
commented  on  Section  I(n)(2)  of  the 
Notice  (65  FR  at  6239),  which  requires 
that  the  vmtten  certification  from  the 
Affiliated  Broker-Dealer  mandated  by 
Section  1(g)(2)  of  the  Notice  be  made 
part  of  the  quarterly  reports  to  the 
Independent  Fiduciaries. 


•■The  Department  understands  that  the 
.^pplicants.  or  their  affiliates,  are  covered  by  Rule 
lOf-3  and.  hence,  are  familiar  with  quarterly 
reporting  of  certain  underwriting  transactions  .^s  a 
point  of  clarification,  the  Department  notes  that 
under  the  SEC's  definition  of  "principal 
underwriter."  underwTiters.  whether  managers  or 
members,  have  the  same  reporting  requirements 
pursuant  to  Rule  lOf-3  PTE  75- f.  Pari  III.  on  the 
other  hand,  distinguishes  between  managers  and 
members,  defining  a  manager  as  an  underwriter 
"  •    *    •  authorized  to  act  on  behalf  of  all  members 
*    *  •*  or  who  receives  compensation  from  the 
members  of  the  syndicate  for  its  ser\  ices  as  a 
manager'    '    ■"  In  situations  where  an  .Applicant 
is  a  member,  not  a  manager,  the  .Applicant  may 
continue  to  rely  on  PTE  75-1.  Part  III.  to  purchase 
securities  covered  by  that  exemption.  These 
individual  exemptions  also  permit  the  purchase  nf 
Eligible  Rule  144.A  Securities.  Where  an  .\pplicant 
wishes  to  obtain  the  additional  relief  granted  in 
these  exemptions,  the  same  conditions  apply  to 
both  managers  and  members  Ti'  further  c)arif\  .  the 
Department  has  added  the  definition  of  "manager." 
as  defined  in  PTE  75-1.  Part  III.  to  the  definition 
of  ".Mfiliated  Broker-Dealer"  in  Section  II  of  the 
final  exemption. 
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a.  Chase  ro(jue.ste(l  that  Section  I(n)(2) 
of  the  Notice  be  modified  so  that  the 
time  frame  for  providing  the 
certification  would  be  no  later  tliaii  the 
report  covering  the  second  calendar 
quarter  after  the  quarter  in  which  an 
underwriting  occurred.  In  addition. 
C'hase  requested  clarification  regarding 
any  difference  in  meaning  behind  the 
different  terminf)logy  used  to  denote 
time  periods  in  Section  l(n)(4)  and  (n)(2) 
of  the  Notic:e — "next  quarterly  report" 
and  'pre<;eding  quarter"  versus  "past 
quarter  " 

b.  J. P.  Morgan,  Cioldman.  and  Morgan 
Stanley  argued  that  it  is  unnecessary  to 
provide  the  actual  certification,  which 
will  likely  look  the  same  from  quarter  to 
quarter  and  which  will  be  maintained 
pursuant  to  the  exemption's 
recordkeeping  conditions.  Therefore, 
the  Applicants  requested  that  the  Asset 
Manager  be  required  instead  to  merely 
state  in  its  quarterly  reports  that  it  has 
received  such  certification  from  the 
Affiliated  Broker-Dealer,  and  that  a  copy 
of  such  certification  will  be  provided  to 
the  Independent  Fiduciaries  upon 
request. 

With  respect  to  the  modification  to 
Section  l{n)(2)  of  the  Notice  requested 
by  Chase  regarding  an  extension  of  time 
for  providing  the  certification  to  the 
independent  Fiduciaries,  the 
Department  believes  that  45  days 
following  the  period  in  which  an 
underwriting  occurred  is  a  sufficient 
time  to  provide  the  certification.  In 
addition,  the  Department  wishes  to 
clarify  that  no  difference  in  meaning 
was  intended  by  the  different 
terminology  used  to  denote  time  periods 
in  Section  I{n)(4)  and  (n)(2)  of  the 
Notice.  Therefore,  the  language  of 
Section  I(n)(4)  has  been  revised  in  the 
final  exemption  to  eliminate  any 
appearance  of  inconsistency. 
Specifically,  the  phrase  "next  quarterly 
report"  has  been  changed  to  "quarterly 
report,"  and  the  phrase  "preceding 
quarter"  to  "past  quarter." 

With  respect  to  the  modification  to 
Section  I(n)(2)  of  the  Notice  requested 
by  J. P.  Morgan.  Goldman,  and  Morgan 
Stanley,  the  Department  concurs  in  the 
Applicants'  suggestion  that  a 
representation  regarding  the 
certification  in  the  quarterly  reports  may 
be  made  in  lieu  of  providing  the  actual 
certification  to  the  Independent 
Fiduciaries.  The  representation  in  the 
quarterly  reports  must  state  that  the 
certification  relates  to  each  covered 
transaction  during  the  past  quarter. 
Accordingly,  the  Department  has 
modified  Section  I(nK2)  in  the  final 
exemption. 


»  Section  Hn}l4l — Quarterly  Reporting 
nn  Trading  Restrictions 

The  five  Applicants  raised  concerns 
that  the  language  in  Section  l(n)(4)  ot 
the  Notice  (65  FR  at  6239),  which 
requires  the  disclosure  in  the  quarterly 
reports  of  restrictions  on  trading  i  i  the 
covered  securities,  mav  be  broader  than 
necessarv 

The  Department  notes  that,  according 
to  the  Applicants,  their  business 
separation  policies  are  designed,  among 
other  things,  to  limit  the  flow  of 
information  that  could  restrict  the  Asset 
Manager's  flexibilitv  in  managing  client 
assets  (65  FR  at  62.12).  In  deciding  to 
propose  the  exemptions,  the  Department 
was  reassured  by  those  representations. 
Should  this  flexibility  be  limited,  for 
example,  by  a  restriction  that  precluded 
the  Asset  Managers  sale  of  the 
securities  purcha.sed  in  the 
underwriting,  the  Department  believes 
that  any  such  restriction  should  be 
disclosed  to  the  Independent 
Fiduciaries,  .^fter  consideration  of  the 
issue,  the  Department  has  determined  to 
narrow  the  language  in  .Section  I(n)(4)  in 
the  final  exemption  bv  substituting  the 
term   "selling  "  in  place  of  the  term 
"trading  in  "  In  addition,  the 
Department  has  revised  the  condition  so 
that  it  refers  explicitly  to  covered 
securities  purchased  during  the  past 
quarter. 

9.  Section  Hi  1(3).  (jl  &■  fk)l3).  Ill  and 
Imt — Termination  Form 

Four  of  the  Applicants,  |,P.  Morgan. 
Goldman,  Morgan  Stanley,  and 
Citigroup,  requested  deletion  of  the 
requirement  that  a  "termination  form  " 
be  provided  annually  that  enables  the 
Independent  Fiduciaries  to  terminate 
authorization,  without  penalty,  for  the 
Asset  Manager  to  engage  in  transactions 
pursuant  to  the  exemption  In  addition. 
Chase  commented  that  the  reference  in 
Section  I(j)  of  the  Notice  to  Section 
I{i)(3)  is  duplicative  and  should  be 
deleted 

Section  I(i)(3)  of  the  Notice  (65  FR  at 
6238)  requires  that  the  termination  form 
be  provided  as  part  of  the  initial 
disclosure  to  the  Independent 
Fiduciaries  of  single  Client  Plans,  while 
Section  Kj)  of  the  Notice  (65  FR  at  6238) 
requires  that  such  a  termination  form 
also  be  provided  at  least  annually. 
Section  I(k)(3).  (1),  and  (m)  of  the  Notice 
(65  FR  at  6238.  6239)  contain  parallel 
requirements  for  the  Independent 
Fiduciaries  of  Client  Plans  investing  in 
a  Pooled  Fund.  The  Applicants  argued 
that  termination  forms  are  unnecessary, 
given  the  type  of  sophisticated  plans 
that  would  be  covered  by  the  exemption 
and  the  quarterly  disclosures  that  would 


also  be  required.  They  stated  that  a  more 
practical  and  efficient  alternative  would 
be  the  addition  to  the  quarterly  reports 
ijf  d  reminder  that  a  Client  Plan'.-;  priDr 
consent  to  the  covered  transactions  may 
be  withdrawn  at  any  time. 

For  a  single  (Mient  Plan,  it  was 
suggested  that  such  notification 
explicitly  state  that  the  authorization  to 
engage  in  the  covered  transactions,  as 
described  in  the  quarterly  report,  mav 
be  terminated  without  penalty  by  the 
Independent  Fiduciary  on  no  more  than 
five  days'  notice  and  would  identify  a 
contact  person.  For  Client  Plans 
investing  a  Pooled  Fund  that  engages  in 
the  covered  transactions,  the 
notification  would  explicitly  state  that 
the  Independent  Fiduciary  may 
terminate  investment  in  the  Pooled 
Fund  without  penalty  and  would 
identify  a  contact  person. 

The  Department  concurs  in  the 
Applicants'  request  to  eliminate  initial 
termination  forms  for  single  Client  Plans 
and  annual  termination  forms  for  both 
single  Client  Plans  and  Client  Plans 
investing  in  a  Pooled  Fund.  However, 
the  Department  believes  that  it  is 
important  for  Client  Plans  in  a  Pooled 
Fund  to  receive  a  termination  form  as 
part  of  the  initial  disclosure  materials, 
since  withdrawing  from  the  Pooled 
Fund  is  the  only  option  available  to  a 
Client  Plan  not  wishing  to  authorize  use 
of  the  exemption.  In  lieu  of  annual 
termination  forms,  notification  to  the 
Independent  Fiduciaries  regarding  their 
right  to  terminate  authorization  may  be 
made  in  the  quarterly  reports,  provided 
that  such  notification  is  prominently 
displayed.  These  modifications  are 
reflected  in  Section  I(i)(3),  (j)  &  (k)(3),  (1) 
and  (m)  of  the  final  exemption.  In  this 
regard,  the  Department  notes  that  the 
cross-reference  in  the  original  Section 
I(m)  of  the  Notice  to  Section  I(k)(3)  was 
a  typographical  error  that  should  have 
been  a  cross-reference  to  Section  I(k)(2). 
To  clarify,  the  Department  has  deleted 
such  cross-references  in  parallel 
conditions  Section  I(j)  and  (m)  of  the 
final  exemption  and  written  out  the 
relevant  language  concerning  the 
requirement  for  making  ongoing 
disclosures  to  the  Independent 
Fiduciaries.  The  Department  believes 
that  these  revisions  are  also  responsive 
to  Chase's  comment  regarding  Section 
I(j)  of  the  Notice. 

10.  Section  I(o}—$50  Million  Plan  Size 
Requirement 

A  comment  concerning  Section  I(o)  of 
the  Notice  was  submitted  by  an 
unidentified  financial  institution  which 
supports  the  grant  of  this  final 
exemption  by  the  Department.  Although 
not  one  of  the  original  Applicants,  the 


unidentified  financial  institution  raised 
a  concern  that  may  be  shared  by  other 
similarly  situated  financial  institutions 
interested  in  the  subject  transactions. 

The  commentator  noted  that  Section 
I(o)  of  the  Notice  limited  exemptive 
relief  to  Client  Plans  with  total  net 
assets  of  S50  million  or  more,  or  to 
Pooled  Funds  where  at  least  50  percent 
of  the  units  of  beneficial  interest  in  such 
Pooled  Fund  are  held  by  Client  Plans 
having  total  net  assets  of  at  least  $50 
million.  The  Department  stated,  in 
paragraph  13  of  the  Discussion  of  the 
Proposed  Exemption  in  the  Notice  (65 
FR  at  6236),  that  the  minimum  plan  size 
requirements  will  help  insure  that 
Client  Plans  have  the  resources  and 
investment  sophistication  needed  to 
monitor  the  Asset  Manager's  investment 
performance  with  respect  to  the  covered 
transactions.  However,  the  commentator 
argued  that  some  smaller  companies 
with  qualified  plans  having  total  assets 
in  the  range  of  SIO  million  to  $50 
million  are  very  sophisticated.  The 
commentator  stated  that  lowering  the 
minimum  plan  size  requirement  would 
afford  smaller  companies  and  newer 
plans  access  to  desirable  investment 
opportunities. 

After  consideration  of  the  issue,  the 
Department  has  determined  that  the 
present  minimum  plan  size 
requirements  are  necessary  to  insure  an 
appropriate  level  of  plan  investor 
sophistication  for  the  covered 
transactions.  Of  course,  upon  proper 
application,  the  Department  would  be 
prepared  to  consider  additional  relief 
for  transactions  that  do  not  meet  all  the 
conditions  of  this  exemption,  provided 
that  the  findings  under  section  408(a)  of 
the  Act  may  be  made. 

;  1 .  Section  Ho) — Single  Master  Trust 
Requirement 

Three  of  the  Applicants.  J. P.  Morgan, 
Goldman,  and  Morgan  Stanley, 
requested  a  modification  to  Section  I{o) 
of  the  Notice.  The  second  paragraph  of 
Section  I(o)  provides  that  the  assets  of 
a  group  of  Client  Plans  maintained  by  a 
single  employer,  or  controlled  group  of 
employers,  may  be  aggregated  for 
purposes  of  meeting  the  minimum  size 
requirements  therein,  but  only  if  the 
assets  are  pooled  for  investment 
purposes  in  a  single  master  trust.  Under 
the  modification  requested  by  the 
Applicants,  aggregation  of  plan  assets 
would  be  permitted  even  when  such 
assets  are  not  in  a  single  master  trust,  if 
managed  by  a  single  Independent 
Fiduciary. 

As  noted  in  Item  10,  above,  the 
minimum  size  requirements  for  Client 
Plans  and  Pooled  Funds  in  Section  I(o) 
are  designed  to  insure  a  certain  level  of 


investment  sophistication  on  the  part  of 
the  Independent  Fiduciaries  who  will 
be  responsible  for  approving  and 
monitoring  the  covered  transactions. 
However,  the  Applicants  argued  that,  if 
the  assets  of  related  plans  are  not  pooled 
in  a  single  master  trust,  that  fact  is  not 
necessarily  indicative  of  a  lack  of 
sophistication  on  the  part  of  a  single 
fiduciary  who  may  be  managing  such 
assets. 

After  consideration  of  the  issue,  the 
Department  is  not  persuaded  by  the 
arguments  submitted  in  favor  of 
modifv'ing  the  exception  to  the 
minimum  plan  size  requirements. 
Accordingly,  the  Department  has 
retained  the  condition  that  aggregation 
of  certain  plan  assets  for  purposes  of 
meeting  the  minimum  size  requirements 
in  Section  I{o)  of  the  final  exemption  is 
permitted  only  if  the  assets  are  held  in 
a  single  master  trust. 

12.  Section  Ilqj — 10  Percent  Limitation 
on  In-house  Plan  Investment  in  Pooled 
Funds 

Four  of  the  Applicants,  J.P.  Morgan. 
Goldman,  Chase,  and  Morgan  Stanley, 
requested  deletion  of  the  requirement  in 
Section  I(q)  of  the  Notice  that  no  more 
than  10  percent  of  the  assets  of  a  Pooled 
Fund  may  be  comprised  of  assets  of 
employee  benefit  plans  maintained  by 
the  Asset  Manager,  Affiliated  Broker- 
Dealer,  or  an  affiliate  thereof,  for  their 
own  employees  (an  In-house  Plan),  for 
which  the  Asset  Manager,  Affiliated 
Broker-Dealer,  or  an  affiliate  exercises 
investment  discretion.  This  condition 
would  be  measured  at  the  time  of  a 
covered  transaction. 

The  Applicants  stated  that  this  10 
percent  limitation  has  no  direct  bearing 
on  the  covered  transactions  themselves, 
insofar  as  permissible  fees  or  the 
disclosure  and  approval  process  for 
Client  Plans.  Further,  In-house  Plans  are 
limited  in  their  ability  to  invest  in 
Pooled  Funds,  even  in  situations  where 
an  additional  investment  may  be  in  the 
interests  of  the  In-house  Plans.  As  an 
alternative  to  eliminating  any 
percentage  limitation  altogether,  ).P. 
Morgan  suggested  that  a  25  percent 
limitation  be  substituted  for  the  10 
percent  limitation  in  Section  I(q)  of  the 
Notice. 

With  respect  to  the  Applicants' 
request  to  eliminate  the  10  percent 
limitation  in  Section  I(q)  of  the  Notice, 
the  Department  is  not  persuaded  by  the 
arguments  submitted  in  favor  of 
deletion  of  this  percentage  requirement. 
The  Department  believes  that 
elimination  of  this  condition  could 
result  in  a  failure  to  insure  a  sufficient 
level  of  independent  client  oversight 


over  transactions  involving  a  Pooled 
Fund. 

However,  the  Department  believes 
that  a  20  percent  limitation  would  still 
insure  a  sufficient  level  of  independent 
investor  oversight  of  the  Asset  Manager 
and  would  not  unduly  restrict  the 
investment  opportunities  available  for 
In-house  Plans.  Accordingly,  the 
Department  has  substituted  a  20  percent 
limitation  on  In-house  Plan  investment 
in  Pooled  Funds  in  Section  l(q)  of  the 
final  exemption. 

13.  Section  III gl— Definition  of 
Independent  Fiduciary 

The  five  Applicants  commented  that 
Section  11(g)  of  the  Notice  defining  the 
term  "Independent  Fiduciary  "  for 
purposes  of  the  subject  transactions  is 
too  narrow.  Specifically.  Section  11(g)(2) 
deems  a  fiduciar\'  not  to  be 
"independent"  of  the  Asset  Manager  if 
such  fiduciary,  or  any  officer,  director, 
partner,  employee,  or  relative  of  the 
fiduciary,  is  an  officer,  director,  partner, 
or  employee  of  the  Asset  Manager  (or  is 
a  relative  of  such  persons).  The 
Applicants  noted  that  it  is  too 
administratively  burdensome  to  be 
required  to  track  all  such  relationships 
to  specific  individuals  who  may  be 
employed  by  such  large  organizations, 
especially  when  most  of  these  persons 
would  have  no  power  to  influence  any 
decisions  of  the  fiduciar>'  on  matters 
relating  to  the  exemption. 

As  a  solution  to  this  problem.  Chase 
favored  the  deletion  of  a  separate 
definition  of  "Independent  Fiduciary- " 
and  noted  that  users  of  certain  class 
exemptions,  such  as  PTE  94-20  (59  FR 
8022,  February-  17.  1994) "  and  PTE  98- 
54  (63  FR  63503.  November  13.  1998)," 
determine  themselves  whether  a 
fiduciar\'  is  independent.  Chase,  along 
with  Goldman  and  Morgan  Stanley, 
suggested  the  adoption  of  the  functional 
test  for  an  Independent  Fiduciary,  as 
used  in  PTE  86-128  (51  FR  41686, 
November  18.  1986). "  In  Section  1(f)  of 
PTE  86-128.  a  plan  fiduciar\-  is  deemed 
to  be  independent  of  a  person  in  the 
absence  of  a  relationship  or  interest  in 
such  person  that  might  affect  the 


"PTE  94-20  provides  a  tiass  exemption,  under 
certain  ronditinn.s.  for  the  pun  hase  and  sale  of 
foreign  currencies  between  an  emploxee  benefit 
plan  and  a  bank  or  a  broker-dealer  or  an  affiliate 
thereof,  which  is  a  party  in  interest  with  respect  to 
such  plan 

"  PTE  9B-!;4  provides  a  class  exemption,  under 
certain  conditions,  for  foreign  exchange 
transactions  executed  pursuant  to  standinp 
instructions. 

■^PTE  86-128  provides  a  class  exemption,  under 
certain  conditions,  permitting  persons  who  sene  as 
fiducianes  for  emplovee  benefit  plans  t(^  effect  or 
execute  securities  transactions  on  behalf  of  such 
plans. 
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exercise  of  such  fiduciary's  best 
judgment  in  connection  with  the  subject 
transactions. 

As  a  third  possibility,  J. P.  Morgan, 
Goldman,  Morgan  Stanley,  and 
Citigroup  requested  an  expansion  of  the 
"carve-out  "  provision,  in  Section  11(g)  of 
the  Notice,  for  the  Asset  Manager's 
personnel  who  serve  as  directors  of 
other  organizations  Under  the 
expanded  "carve-out  "  provision, 
another  organization  may  still  be 
deemed  "independent"  of  the  Asset 
Manager,  if  such  organization's  officer, 
partner,  or  employee,  as  well  as 
director,  {or  a  relative  of  such  persons), 
who  is  affiliated  with  the  Asset 
Manager,  abstains  from  participation  in 
certain  decisions  relating  to  the 
retention  of  the  Asset  Manager  and  the 
required  authorizations  under  the 
exemption.  In  this  regard.  J. P.  Morgan 
suggested  specific  language  to  be  added 
to  the  end  of  Section  11(g)  of  the  Notice. 

The  Department  concurs  in  the 
Applicants'  request  for  a  revision  to  the 
definition  of  "Independent  Fiduciary  " 
in  Section  11(g)  of  the  Notice.  After 
discussion  with  all  of  the  Applicants, 
the  Department  is  persuaded  that  such 
definition  can  be  revised  in  a  manner 
calculated  to  minimize  administrative 
burdens  in  connection  with  the 
exemption,  while  restricting  those 
persons  whose  independent  judgment 
might  be  compromised  from  acting  as  a 
fiduciary-  for  a  Client  Plan  because  of 
certain  relationships  to  the  Asset 
Manager.  Accordingly,  the  Department 
has  modified  the  definition  of 
"Independent  Fiduciary  "  in  Section 
11(g)  of  the  final  exemption  to  read  as 
follows: 

(g)(1)  The  temi  "Inciependeni  Fiduciary" 
means  a  fiduciary  of  a  Client  flan  who  is 
unrelated  to.  and  independent  of.  the  Asset 
Manager  and  the  .^ffllialed  Broker-Dealer. 
For  purposes  of  this  exemption,  a  Client  Plan 
fiduciary  will  be  deemed  to  be  unrelated  to, 
.md  independent  of.  the  A.ssel  Manager  and 
the  Affiliated  Broker-Dealer  if  such  fiduciary 
represents  that  neither  such  fiduciary,  nor 
any  mdividual  responsible  for  the  decision  to 
authorize  or  terminate  authorization  for 
transactions  described  in  Section  1.  is  an 
officer,  director,  or  highly  compensated 
employee  (within  the  meaning  of  section 
4975(e)(2)(H)  of  the  Code)  of  the  Asset 
Manager  or  the  Affiliated  Broker-Dealer  and 
represents  that  such  fidu(  lary  shall  advise 
the  Asset  Manager  if  those  fads  c  hange 

(2)  Notwithstanding  anything  to  the 
(  ontrarv  in  this  Section  lllg).  a  fiduciary  is 
not  independent  if: 

(i)  sue  h  fiduciary  directly  or  indirec  tly 
controls,  is  ( ontrolled  by.  or  is  under 
common  control  with  the  .■Xsset  Manager  or 
the  Affiliated  Broker-Dealer: 

(ii)  such  fiduciary  directly  or  indirectly 
rei:eiyes  any  (ompensation  or  other 
consideration  from  the  .\sset  Manager  or  ttie 


Affiliated  Broker-Dealer  for  his  or  her  own 
personal  account  in  connection  with  any 
transaction  described  in  this  exemption; 

(iii)  any  officer,  director,  or  highly 
( ompensated  employee  (within  the  meaning 
of  section  497,=J(e)(2)(H)  of  the  Code)  of  the 
Asset  Manager,  responsible  for  the 
transactions  (iesc;ribed  in  Section  I.  is  an 
officer,  director,  or  highly  compensated 
employee  (within  the  meaning  of  section 
497.5(e)(2)(H)  of  the  Code)  of  the  Client  Plan 
sponsor  or  of  the  fiduciary  responsible  for  the 
decision  to  authorize  or  terminate 
authorization  for  transactions  described  in 
Seition  I.  However,  if  such  individual  is  a 
director  of  the  Client  Plan  sponsor  or  of  the 
responsible  fiduciary,  and  if  he  or  she 
abstains  from  partiiipation  in  (A)  the  choice 
of  the  Plan's  investment  manager/adviser  and 
(B)  the  decision  to  authorize  or  terminate 
authorization  for  transactions  desi  ribed  in 
Section  I.  then  Section  II  (g)(2)(iii)  shall  not 
apply. 

(3)  The  term  "officer"  means  a  president, 
any  vice  president  in  charge  of  a  principa) 
business  unit,  division  or  function  (such  as 
sales,  administration  or  finance),  or  any  other 
officer  who  performs  a  policy-making 
function  for  the  entity. 

(4)  In  the  c:ase  of  existing  Client  Plans  in 

a  Pooled  Fund,  at  the  time  the  Asset  Manager 
provides  such  Client  Plans  with  initial  notice 
pursuant  to  this  exemption,  the  .\sset 
Manager  will  notify  the  fiduciaries  of  such 
Client  Plans  that  they  must  advise  the  .Asset 
Manager,  in  writing,  if  they  are  not 
independent,  within  the  meaning  of  this 
Section  U  (g). 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and  section  4975(c)(2) 
of  the  Code  does  not  relieve  a  fiduciary 
or  other  party  in  interest  or  disqualified 
person  from  certain  other  provisions  of 
the  Act  and  the  Code,  including  any 
prohibited  transaction  provisions  to 
which  the  exemption  does  not  apply 
and  the  general  fiduciary  responsibility 
provisions  of  section  404  of  tlie  Act, 
which  require,  among  other  things,  that 
a  fiduciary  discharge  his  or  her  duties 
respecting  a  plan  solely  in  the  interest 
of  the  participants  and  beneficiaries  of 
such  plan  and  in  a  prudent  manner  in 
accordance  with  section  404(a)(1)(B)  of 
the  Act;  nor  does  it  affect  the 
requirements  of  section  401  (a)  of  the 
Code  that  the  plan  operate  for  the 
exclusive  benefit  of  the  employees  of 
the  employer  maintaining  the  plan  and 
their  beneficiaries; 

(2)  In  accordance  with  section  408(a) 
of  the  Act  and  section  4975(c)(2)  of  the 
Code,  the  Department  finds  that  the 
exemptions  drt^  administratively 
feasible,  in  the  interests  of  the  affected 
plans  and  their  participants  and 
beneficiaries,  and  protective  of  the 


rights  of  those  participants  and 
beneficiaries;  and 

(3)  The  exemptions  are  supplemental 
to,  and  not  in  derogation  of,  any  other 
provisions  of  the  Act  and  the  Code, 
including  statutory  or  administrative 
exemptions.  Furthermore,  the  fact  that  a 
transaction  is  subject  to  an 
administrative  or  statutory  exemption  is 
not  dispositive  of  whether  the 
transaction  is,  in  fact,  a  prohibited 
transaction. 

(4)  The  exemptions  are  subject  to  the 
express  condition  that  the  material  facts 
and  representations  contained  in  the 
applications  accurately  describe  all 
material  terms  of  the  transactions  that 
are  the  subject  of  the  exemptions. 

Exemption 

Under  the  authority  of  section  408(a) 
of  the  Employee  Retirement  Income 
Security  Act  (the  Act)  and  section 
4975(c)(2)  of  the  Internal  Revenue  Code 
of  1986  (the  Code)  and  in  accordance 
with  the  procedures  set  forth  in  29  CFR 
Part  2570,  Subpart  B  (55  FR  32836, 
August  10,  1990),  the  Department  grants 
the  following  individual  Prohibited 
Transaction  Exemptions  (PTEs):  PTE 
2000-,  Morgan  Guaranty  Trust 
Company  of  New  York  and  J. P.  Morgan 
Investment  Management  Inc.;  PTE 
2000-.  Goldman.  Sachs  &  Co.;  PTE 
2000-,  The  Chase  Manhattan  Banlc;  PTE 
2000-,  Citigroup  Inc;  and  PTE  2000-. 
Morgan  Stanley  Dean  Witter  &  Co. 

Section  I — Transactions 

Effective  February  8.  2000,  the 
restrictions  of  section  406  of  the  Act  and 
the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)  of  the 
Code,  shall  not  apply  to  the  purchase  of 
any  securities  by  the  Asset  Manager  on 
behalf  of  employee  benefit  plans  (Client 
Plans),  including  Client  Plans  investing 
in  a  pooled  fund  (Pooled  Fund),  for 
which  the  Asset  Manager  acts  as  a 
fiduciary,  from  any  person  other  than 
the  Asset  Manager  or  an  affiliate  thereof, 
during  the  existence  of  an  underwriting 
or  selling  syndicate  with  respect  to  such 
securities,  where  the  Affiliated  Broker- 
Dealer  is  a  manager  or  member  of  such 
syndicate,  provided  that  the  following 
conditions  are  satisfied: 

(a)  The  securities  to  be  purchased 
are — 

(1)  either: 

(i)  part  of  an  issue  registered  under 
the  Securities  Act  of  1933  (the  1933  Act) 
(15  use  77a  et  seq.)  or,  if  exempt  from 
such  registration  requirement,  are  (A) 
issued  or  guaranteed  by  the  United 
States  or  by  any  person  controlled  or 
supervised  by  and  acting  as  an 
instrumentality  of  the  United  States 


pursuant  to  authority  granted  by  the 
Congress  of  the  United  States,  (B)  issued 
by  a  bemk,  (C)  exempt  from  such 
registration  requirement  pursuant  to  a 
federal  statute  other  than  the  1933  Act, 
or  (D)  are  the  subject  of  a  distribution 
and  are  of  a  class  which  is  required  to 
be  registered  under  section  12  of  the 
Securities  Exchange  Act  of  1934  (the 
1934  Act)  (15  U.S.C.  781),  and  the  issuer 
of  which  has  been  subject  to  the 
reporting  requirements  of  section  13  of 
that  Act  (15  U.S.C.  78m)  for  a  period  of 
at  least  90  days  immediately  preceding 
the  sale  of  securities  and  has  filed  all 
reports  required  to  be  filed  thereunder 
with  the  Securities  and  Exchange 
Commission  (SEC)  during  the  preceding 
12  months;  or 

(ii)  part  of  an  issue  that  is  an  "Eligible 
Rule  144A  Offering,"  as  defined  in  SEC 
Rule  lOf-3  (17  CFR  270.10f-3{a)(4)). 
Where  the  Eligible  Rule  144A  Offering 
is  of  equity  securities,  the  offering 
syndicate  shall  obtain  a  legal  opinion 
regarding  the  adequacy  of  the  disclosure 
in  the  offering  memorandum; 

(2)  purchased  prior  to  the  end  of  the 
first  day  on  which  any  sales  are  made, 
at  a  price  that  is  not  more  than  the  price 
paid  by  each  other  purchaser  of 
securities  in  that  offering  or  in  any 
concurrent  offering  of  the  securities, 
except  that — 

(i)  if  such  securities  are  offered  for 
subscription  upon  exercise  of  rights, 
they  may  be  purchased  on  or  before  the 
fourth  day  preceding  the  day  on  which 
the  rights  offering  terminates;  or 

(ii)  if  such  securities  are  debt 
securities,  they  may  be  purchased  at  a 
price  that  is  not  more  than  the  price 
paid  by  each  other  purchaser  of 
securities  in  that  offering  or  in  any 
concurrent  offering  of  the  securities  and 
may  be  purchased  on  a  day  subsequent 
to  the  end  of  the  first  day  on  which  any 
sales  are  made,  provided  that  the 
interest  rates  on  comparable  debt 
securities  offered  to  the  public 
subsequent  to  the  first  day  and  prior  to 
the  purchase  are  less  than  the  interest 
rate  of  the  debt  securities  being 
purchased;  and 

(3)  offered  pursuant  to  an 
underwriting  or  selling  agreement  under 
which  the  members  of  the  syndicate  are 
committed  to  piut:hase  all  of  the 
securities  being  offered,  except  if — 

(i)  such  securities  are  purchased  by 
others  pursuant  to  a  rights  offering;  or 

(ii)  such  seciu"ities  are  offered 
pursuant  to  an  over-allotment  option. 

(b)  The  issuer  of  such  securities  has 
been  in  continuous  operation  for  not 
less  than  three  years,  including  the 
operation  of  any  predecessors,  unless — 

(1)  such  securities  are  non-convertible 
debt  securities  rated  in  one  of  the  four 


highest  rating  categories  by  at  least  one 
nationally  recognized  statistical  rating 
organization,  i.e.,  Stemdard  &  Poor's 
Rating  Services.  Moody's  Investors 
Service,  Inc.,  Duff  &  Phelps  Credit 
Rating  Co.,  or  Fitch  IBCA.  Inc.,  or  their 
successors  (collectively,  the  Rating 
Organizations);  or 

(2)  such  securities  are  issued  or  fully 
guaranteed  by  a  person  described  in 
paragraph  (a)(l)(i)(A)  of  this  exemption; 
or 

(3)  such  securities  are  fully 
guaranteed  by  a  person  who  has  issued 
securities  described  in  (a)(l)(i){B).  (C), 
or  (D),  and  who  has  been  in  continuous 
operation  for  not  less  than  three  years, 
including  the  operation  of  any 
predecessors. 

(c)  The  amoimt  of  such  securities  to 
be  purchased  by  the  Asset  Manager  on 
behalf  of  a  Client  Plan  does  not  exceed 
three  percent  of  the  total  amount  of  the 
securities  being  offered. 
Notwithstanding  the  foregoing,  the 
aggregate  amount  of  any  seciu-ities 
purchased  with  assets  of  all  Client  Plans 
(including  Pooled  Funds)  managed  by 
the  Asset  Manager  (or  with  respect  to 
which  the  Asset  Manager  renders 
investment  advice  within  the  meaning 
of  29  CFR  2510.3-21(c))  does  not 
exceed: 

(1)  10  percent  of  the  total  amount  of 
any  equity  securities  being  offered; 

(2)  35  percent  of  the  total  amoimt  of 
any  debt  securities  being  offered  that  are 
rated  in  one  of  the  four  highest  rating 
categories  by  at  least  one  of  the  Rating 
Organizations;  or 

(3)  25  percent  of  the  total  amount  of 
any  debt  securities  being  offered  that  are 
rated  in  the  fifth  or  sixth  highest  rating 
categories  by  at  least  one  of  the  Rating 
Organizations;  and 

(4)  if  purchased  in  an  Eligible  Rule 
144 A  Offering,  the  total  amount  of  the 
securities  being  offered  for  purposes  of 
determining  the  percentages  for  (l)-(3) 
above  is  the  total  of: 

(i)  the  principal  amount  of  the 
offering  of  such  class  sold  by 
underwriters  or  members  of  the  selling 
syndicate  to  "qualified  institutional 
buyers"  (QlBs),  as  defined  in  SEC  Rule 
144A  (17  CFR  230.144A(a)(l));  plus 

(ii)  the  principal  amount  of  the 
offering  of  such  class  in  any  concurrent 
public  offering. 

(d)  The  consideration  to  be  paid  by 
the  Client  Plan  in  purchasing  such 
securities  does  not  exceed  three  percent 
of  the  fair  market  value  of  the  total  net 
assets  of  the  Client  Plan,  as  of  the  last 
day  of  the  most  recent  fiscal  quarter  of 
the  Client  Plan  prior  to  such  transaction. 

(e)  The  transaction  is  not  part  of  an 
agreement,  arrangement,  or 


understanding  designed  to  benefit  the 
Asset  Manager  or  an  affiliate, 

(f)  The  Affiliated  Broker-Dealer  does 
not  receive,  either  directly,  indirectly,  or 
through  designation,  any  selling 
concession  or  other  consideration  that  is 
based  upon  the  amount  of  securities 
purchased  by  Client  Plans  pursuant  to 
this  exemption.  In  this  regard,  the 
Affiliated  Broker-Dealer  may  not 
receive,  either  directly  or  indirectly,  any 
compensation  that  is  attributable  to  the 
fixed  designations  generated  by 
purchases  of  securities  by  the  Asset 
Manager  on  behalf  of  its  Client  Plans. 

(g)(1)  The  amount  the  Affiliated 
Broker- Dealer  receives  in  management, 
underwriting  or  other  compensation  is 
not  increased  through  an  agreement, 
arrangement,  or  imderstanding  for  the 
purpose  of  compensating  the  Affiliated 
Broker-Dealer  for  foregoing  any  selling 
concessions  for  those  securities  sold 
pursuant  to  this  exemption.  Except  as 
described  above,  nothing  in  this 
paragraph  shall  be  construed  as 
precluding  the  Affiliated  Broker-Dealer 
from  receiving  management  fees  for 
serving  as  manager  of  the  underwriting 
or  selling  syndicate,  underwriting  fees 
for  assuming  the  responsibilities  of  an 
underwriter  in  the  underwriting  or 
selling  syndicate,  or  other  consideration 
that  is  not  based  upon  the  amount  of 
securities  purchased  by  the  Asset 
Manager  on  behalf  of  Client  Plans 
pursuant  to  this  exemption;  and 

(2)  The  Affiliated  Broker-Dealer  shall 
provide  to  the  Asset  Manager  a  written 
certification,  signed  by  an  officer  of  the 
Affiliated  Broker-Dealer,  stating  the 
amount  that  the  Affiliated  Broker-Dealer 
received  in  compensation  during  the 
past  quarter,  in  connection  with  any 
offerings  covered  by  this  exemption, 
was  not  adjusted  in  a  manner 
inconsistent  with  Section  I,  paragraphs 
(e).  (f).  or  (g),  of  this  exemption. 

(h)  In  the  case  of  a  single  Client  Plan, 
the  covered  transaction  is  performed 
under  a  written  authorization  executed 
in  advance  by  an  independent  fiduciar\' 
(Independent  Fiduciary*)  of  the  Client 
Plan. 

(i)  Prior  to  the  execution  of  the 
written  authorization  described  in 
paragraph  (h)  above,  the  following 
information  and  materials  must  be 
provided  by  the  Asset  Manager  to  the 
Independent  Fiduciary  of  each  single 
Client  Plan: 

(1)  a  copy  of  the  notice  of  proposed 
exemption  and  of  the  final  exemption, 
as  published  in  the  Federal  Register: 
and 

(2)  any  other  reasonably  available 
information  regarding  the  covered 
transactions  that  the  Independent 
Fiduciary  requests. 
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fj)  Subsequent  to  .in  Independent 
Fiduciary's  initial  authorization 
permitting  the  Asset  Manager  to  engage 
in  the  covertKJ  trans'acitions  on  behalf  of 
a  single  Client  Flan,  the  Asset  Manager 
will  continue  to  be  sub)ec:t  to  the 
requirement  to  provide  anv  reasonably 
available  information  regarding  the 
covered  transac:fions  that  the 
Independent  Fiduciary  requffsts. 

(k)  In  the  case  of  existing  plan 
investors  in  a  Fooled  Fund,  such  Fooled 
Fund  may  not  engage  in  any  covered 
transactions  pursuant  to  this  exemption, 
unless  the  Asset  Manager  has  provided 
the  written  information  described  below 
to  the  Independent  Fiduciary  of  each 
plan  participating  in  the  Fooled  Fund. 
The  following  informatitm  and  materials 
shall  bt?  provided  not  less  than  45  davs 
prior  to  the  Asset  Manager's  engaging  in 
the  covered  transactions  on  behalf  of  the 
Pooled  Fund  pursuant  to  the  exemption: 

(1)  A  notice  of  the  Fooled  Funds 
intent  to  purchase  securities  pursuant  to 
this  exemption  and  a  copy  of  the  notice 
of  proposed  exemption  and  of  the  final 
exemption.  <is  published  in  the  Federal 
Register. 

(2)  Anv  other  reasonably  available 
information  regarding  the  covered 
transactions  that  the  Independent 
Fiduciary  rc^quests:  and 

(.3)  A  termination  form  expressly 
providing  an  election  for  the 
Independent  Fiduc:iary  to  terminate  the 
plan's  investment  in  the  Pooled  Fund 
without  penalty  to  the  plan.  Such  form 
shall  inc;lude  instrui:ti(ms  specifying 
how  to  use  the  form.  Specifically,  the 
instructions  will  explain  that  the  plan 
has  an  opportunity  to  withdraw  its 
assets  from  the  Pooled  Fund  for  a  p«!riod 
at  least  30  days  after  the  plan's  receipt 
of  the  initial  notic:e  described  in 
subparagraph  (1)  above  and  that  the 
failure  of  the  Indc^ptmdent  Fiduc:iary  to 
return  the  termination  form  bv  the 
specified  date  shall  be  deemed  to  be  an 
approval  by  the  plan  of  its  partic:ipation 
in  covered  tran.sactions  as  a  Pooled 
Fund  investor  Further,  the  instructions 
will  identify  the  Asset  Managc^r  and  its 
Affiliated  Broker-Dealer  and  stale  that 
this  excmiption  may  be  unavailable 
unless  the  Independent  Fiduciary  is,  in 
fact,  independent  of  tho.se  persons.  Such 
fiduciary  must  advise  the  As.set 
Manager,  in  writing,  if  it  is  not  an 
"independent  Fiduciary.  "  as  that  term  is 
defined  in  Section  11(g)  of  this 
exemption 

For  purposes  of  this  paragraph,  the 
requirement  that  the  authorizing 
fiduciary  be  independent  of  the  Asset 
Manager  shall  not  apply  in  the  c:ase  of 
an  in-house  plan  sponsored  by  the 
Applicant  or  an  affiliate  thereof 


However,  in-house  plans  must  notify 
the  Asset  Manager,  as  provid(»d  above. 
(I)  In  the  c;ase  of  a  plan  whose  assets 
are  proposed  to  be  invested  in  a  Pooled 
Fund  sub.sequent  to  implementation  of 
the?  prociedures  to  engage  in  the  covered 
transactions,  the  plans  investment  in 
the  Pooled  Fund  is  subject  to  the  prior 
written  authorization  of  an  Independent 
Fiduciary,  following  the  receipt  bv  the 
Independent  Fiduciary  of  the  materials 
described  in  subparagraphs  (1)  and  (2) 
of  paragraph  (k).  For  purposes  of  this 
paragraph,  the  requirement  that  the 
authorizing  fiduciary  be  independent  of 
the  Asset  Manager  shall  not  apply  in  the 
c;ase  of  an  in-house  plan  sponsored  by 
the  Applic:ant  or  an  affiliate  thereof 
(m)  .Subsequent  to  an  Independent 
Fiduc:iar>'s  initial  authorization  of  a 
plan's  investment  in  a  Pooled  Fund  that 
engages  in  the  covered  transactions,  the 
Asset  Manager  will  continue  to  be 
subject  to  the  requirement  to  provide 
any  reasonably  available  information 
regarding  the  covered  transactions  that 
the  Indenendent  Fiduciary  requests. 

(n)  At  least  once  every  three  months, 
and  not  later  than  45  days  following  the 
period  to  which  such  information 
relates,  the  Asset  Manager  shall: 

(1)  furnish  the  Independent  Fiduciary 
of  each  single  Client  Plan,  and  of  c^ach 
plan  investing  in  a  Pooled  Fund,  with 
a  report  (which  may  be  provided 
electronically)  disclosing  all  securities 
purchased  on  behalf  of  that  Client  Plan 
or  Fooled  Fund  pursuant  to  the 
exemption  during  the  period  to  which 
such  report  relates,  and  the  terms  of  the 
transactions,  including: 

(i)  the  type  of  security  (including  the 
rating  of  any  debt  sec:uritv): 

(ii)  the  price  at  which  (he  securities 
were  purchased; 

(iii)  the  first  day  on  which  any  sale 
was  made  during  this  offering; 
(iv)  the  size  of  the  issue; 
(v)  the  number  of  securities  purchased 
bv  the  Asset  Manager  for  the  specific 
(Client  Flan  or  Pooled  Fund; 

(vi)  the  identity  of  the  underwriter 
from  whom  the  securities  were 
purchased; 

(vii)  the  spread  on  the  underwriting; 
(ix)  the  price  at  which  any  such 
securities  purchased  during  the  period 
were  sold;  and 

(x)  the  market  value  at  the  end  of  suc;h 
period  of  each  security  purchased 
during  the  period  and  not  sold; 

(2)  provide  to  the  Independent 
Fi(luc:iar\-  in  the  quarterly  report  a 
H'presentation  that  the  Asset  Manager 
has  received  a  written  certification 
signed  by  an  officer  of  the  Affiliated 
Broker-Dealer,  as  described  in  paragraph 
(g)(2),  affirming  that,  as  to  each  offering 
covered  by  this  exemption  during  the 


past  quarter,  the  Affiliated  Broker- 
Dealer  acted  in  compliance  with  Section 
1,  paragraphs  (e).  (f),  and  (g)  of  this 
exemption,  and  that  a  copy  of  such 
certification  will  be  provicled  to  the 
Independent  Fiduc:iar\'  upon  request; 

(.3)  disclose  to  the  Independent 
FiduciaPi-  that,  upon  request,  anv  other 
reasonably  available  information 
regarding  the  covered  transactions  that 
the  Independent  Fiduciary  requests  will 
be  provided,  including,  but  not  limited 
to: 

(i)  the  date  on  which  the  scjcurities 
were  purchased  on  behalf  of  the  plan; 

(ii)  the  percentage  of  the  offering 
purchaseci  on  behalf  of  all  Client  Plans 
and  Pooled  Funds;  and 

(iii)  the  identify  of  all  members  of  the 
underwriting  syndic:ate; 

(4)  disclose  to  the  lndepend(ml 
Fiduciar\'  in  the  quarterly  report,  any 
instance  during  the  past  quarter  where 
the  Asset  Manager  was  prec:luded  for 
any  period  of  time  from  selling  a 
security  purchased  under  this 
exemption  in  that  quarter  bec;ause  of  its 
status  as  an  affiliate  of  the  Affiliated 
Broker-Dealer  and  the  reason  for  this 
restriction; 

(5)  provide  explicit  notification, 
prominently  displayed  in  each  quarterly 
report,  to  the  Inciependent  Fiduciary  of 
a  single  Client  Plan,  that  the 
authorization  to  engage  in  the  covered 
transactions  may  be  terminated,  without 
penalty,  by  the  Independent  Fiduciar)' 
on  no  more  than  five  days'  notic;e  bv 
contacting  an  identified  person;  and 

(6)  provide  explicit  notification, 
prominently  displayed  in  each  quarterly 
report,  to  the  Inciependent  Fiduciary  of 
a  Client  Flan  investing  a  Pooled  Fund, 
that  the  Independent  Fiduciar>-  may 
terminate  investment  in  the  Fooled 
Fund,  without  penalty,  by  contacting  an 
identified  person. 

(o)  Each  single  Client  Flan  shall  have 
total  net  assets  with  a  value  of  at  least 
S50  million.  In  addition,  in  the  case  of 
a  transaction  involving  an  Eligible  Rule 
144A  Offering  on  behalf  of  a  single 
Client  Plan,  each  such  Client  Plan  shall 
have  at  least  SlOO  million  in  securities, 
as  determined  pursuant  to  SEC  Rule 
144A  (17  CFR  230.144A).  In  the  case  of 
a  Pooled  Fund,  the  $50  million 
requirement  will  be  met  if  50  percent  or 
more  of  the  units  of  beneficial  interest 
in  such  Pooled  Fund  are  held  by  plans 
having  total  net  assets  with  a  value  of 
at  least  S50  million.  For  purchases 
involving  an  Eligible  Rule  144A 
Offering  on  behalf  of  a  Pooled  Fund,  the 
SlOO  million  requirement  will  be  met  if 
50  percent  or  more  of  the  units  of 
beneficial  interest  in  such  Fooled  Fund 
are  held  by  plans  having  at  least  $100 
million  in  assets  and  the  Pooled  Fund 
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itself  qualifies  as  a  QIB.  as  determined 
pursuant  to  SEC  Rule  144A  (1 7  CFR 
230.144A(a)(F)). 

For  purposes  of  the  net  asset  tests 
described  above,  where  a  group  of 
Client  Plans  is  maintained  by  a  single 
employer  or  controlled  group  of 
employers,  as  defined  in  section 
407(d)(7)  of  the  Act,  the  $50  million  net 
asset  requirement  or  the  $100  million 
net  asset  requirement  may  be  met  by 
aggregating  the  assets  of  such  Client 
Plans,  if  the  assets  are  pooled  for 
investment  purposes  in  a  single  master 
trust. 

(p)  The  Asset  Manager  qualifies  as  a 
"qualified  professional  asset  manager" 
(QPAM),  as  that  term  is  defined  under 
Part  V{a)  of  Prohibited  Transaction 
Exemption  84-14  (49  FR  9494,  9506, 
March  13,  1984)  and,  in  addition,  has, 
as  of  the  last  day  of  its  most  recent  fiscal 
year,  total  client  assets  under  its 
management  and  control  in  excess  of  $5 
billion  and  shareholders"  or  partners' 
equity  in  excess  of  $1  million. 

(q)  No  more  than  20  percent  of  the 
assets  of  a  Pooled  Fund,  at  the  time  of 
a  covered  transaction,  are  comprised  of 
assets  of  employee  benefit  plans 
maintained  by  the  Asset  Manager,  the 
Affiliated  Broker-Dealer,  or  an  affiliate 
for  their  own  employees,  for  which  the 
Asset  Manager,  the  Affiliated  Broker- 
Dealer,  or  an  affiliate  exercises 
investment  discretion. 

(r)  The  Asset  Manager  and  the 
Affiliated  Broker-Dealer  maintain,  or 
cause  to  be  maintained,  for  a  period  of 
six  years  from  the  date  of  any  covered 
transaction  such  records  as  are 
necessary  to  enable  the  persons 
described  in  paragraph(s)  of  this 
exemption  to  determine  whether  the 
conditions  of  this  exemption  have  been 
met,  except  that — 

(1)  no  party  in  interest  with  respect  to 
a  Client  Flan,  other  than  the  Asset 
Manager  and  the  Affiliated  Broker- 
Dealer,  shall  be  subject  to  a  civil  penalty 
under  section  502(1)  of  the  Act  or  the 
taxes  imposed  by  section  4975(a)  and  (b) 
of  the  Code,  if  such  records  are  not 
maintained,  or  not  available  for 
examination,  as  required  by  paragraph 
(s);  and 

(2)  a  prohibited  transaction  shall  not 
be  considered  to  have  occurred  if  due 
to  circumstances  beyond  the  control  of 
the  Asset  Manager  or  the  Affiliated 
Broker-Dealer,  such  records  are  lost  or 
destroyed  prior  to  the  end  of  the  six- 
year  period. 

(s)u)  Except  as  provided  in 
subparagraph  (2)  of  this  paragraph  (s) 
and  notwithstanding  any  provisions  of 
subsections  (a)(2)  and  (b)  of  section  504 
of  the  Ac:t.  the  records  referred  to  in 
paragraph  (r)  are  unconditionally 


available  at  their  customar\'  location  for 
examination  during  normal  business 
hours  by — 

(i)  any  duly  authorized  employee  or 
representative  of  the  Department,  the 
Internal  Revenue  Service,  or  the  SEC;  or 

(ii)  anv  fiduciary  of  a  Client  Plan,  or 
any  duly  authorized  employee  or 
representative  of  such  fiduciarv';  or 

(iii)  any  employer  of  participants  and 
beneficiaries  and  any  employee 
organization  whose  members  are 
covered  by  a  Client  ?lan,  or  any 
authorized  employee  or  representative 
of  these  entities;  or 

(iv)  any  participant  or  beneficiary'  of 
a  Client  Plan,  or  duly  authorized 
employee  or  representative  of  such 
participant  or  beneficiary; 

(2)  none  of  the  persons  described  in 
paragraphs  (s)(l){ii)-(iv)  shall  be 
authorized  to  examine  trade  secrets  of 
the  Asset  Manager  or  the  Affiliated 
Broker-Dealer,  or  commercial  or 
financial  information  which  is 
privileged  or  confidential;  and 

(3)  should  the  Asset  Manager  or  the 
Affiliated  Broker-Dealer  refuse  to 
disclose  information  on  the  basis  that 
such  information  is  exempt  from 
disclosure  pursuant  to  paragraph  (s)(2) 
above,  the  Asset  Manager  shall,  by  the 
close  of  the  thirtieth  (30th)  day 
following  the  request,  provide  a  written 
notice  advising  that  person  of  the 
reasons  for  the  refusal  and  that  the 
Department  may  request  such 
information. 

Section  II — Definitions 

(a)  The  term  "Asset  Manager"  means 
any  asset  management  affiliate  of  the 
Applicant  (as  "affiliate"  is  defined  in 
paragraph  (c))  that  meets  the 
requirements  of  this  exemption. 

(b)  The  term  "Affiliated  Broker- 
Dealer"  means  any  broker-dealer 
affiliate  of  the  Applicant  (as  "affiliate" 
is  defined  in  paragraph  (c))  that  meets 
the  requirements  of  this  exemption. 
Such  Affiliated  Broker-Dealer  may 
participate  in  an  undervkrriting  or  selling 
syndicate  as  a  manager  or  member.  The 
term  "manager"  means  any  member  of 
an  undervirriting  or  selling  syndicate 
who.  either  alone  or  together  with  other 
members  of  the  syndicate,  is  authorized 
to  act  on  behalf  of  the  members  of  the 
syndicate  in  connection  with  the  sale 
and  distribution  of  the  securities  being 
offered,  or  who  receives  compensation 
from  the  members  of  the  syndicate  for 
its  services  as  a  manager  of  the 
syndicate. 

(c)  The  term  "affiliate"  of  a  person 
includes: 

(1)  any  person  directly  or  indirectly 
through  one  or  more  intermediaries. 


controlling,  controlled  by.  or  under 
common  control  with  such  person: 

(2)  any  officer,  director,  partner, 
employee,  or  relative  (as  defined  in 
section  3(15)  of  the  Act)  of  such  person; 
and 

(3)  any  corporation  or  partnership  of 
which  such  person  is  an  officer, 
director,  partner,  or  employee. 

(d)  The  term  "control"  means  the 
power  to  exercise  a  controlling 
influence  over  the  management  or 
policies  of  a  person  other  than  an 
individual. 

(e)  The  term  "Client  Plan"  means  an 
employee  benefit  plan  that  is  subject  to 
the  fiduciar\'  responsibility  provisions 
of  the  Act  and  whose  assets  are  under 
the  management  of  the  Asset  Manager, 
including  a  plan  investing  in  a  Pooled 
Fund  (as  "Pooled  Fund"  is  defined  in 
paragraph  (f)  below). 

(f)  The  term  "Pooled  Fund"  means  a 
common  or  collective  trust  fund  or 
pooled  investment  fund  maintained  by 
the  Asset  Manager. 

(g)(1)  The  term  "Independent 
Fiduciary"  means  a  fiduciary'  of  a  Client 
Plan  who  is  unrelated  to,  and 
independent  of.  the  Asset  Manager  and 
the  Affiliated  Broker-Dealer.  For 
purposes  of  this  exemption,  a  Client 
Flan  fiduciary-  will  be  deemed  to  be 
unrelated  to.  and  independent  of  the 
Asset  Manager  and  the  Affiliated 
Broker-Dealer  if  such  fiduciary- 
represents  that  neither  such  fiduciarv". 
nor  any  individual  responsible  for  the 
decision  to  authorize  or  terminate 
authorization  for  transactions  described 
in  Section  I.  is  an  officer,  director,  or 
highlv  compensated  employee  (within 
the  meaning  of  section  4975(e)(2)(H)  of 
the  Code)  of  the  Asset  Manager  or  the 
Affiliated  Broker-Dealer  and  represents 
that  such  fiduciary  shall  advise  the 
Asset  Manager  if  those  facts  change. 

(2)  Notwithstanding  anything  to  the 
contrary'  in  this  Section  11(g).  a  fiduciar>' 
is  not  independent  if 

(i)  such  fiduciary'  directly  or 
indirectlv  controls,  is  controlled  by.  or 
is  under  common  control  with  the  Asset 
Manager  or  the  Affiliated  Broker-Dealer; 

(ii)  such  fiduciary'  directly  or 
indirectly  receives  any  compensation  or 
other  consideration  from  the  Asset 
Manager  or  the  Affiliated  Broker-Dealer 
for  his  or  her  own  personal  account  in 
connection  with  any  transaction 
described  in  this  exemption; 

(iii)  any  officer,  director,  or  highly 
compensated  employee  (within  the 
meaning  of  section  4975(e)(2)(H)  of  the 
Code)  of  the  Asset  Manager,  responsible 
for  the  transactions  described  in  Section 
I.  is  an  officer,  director,  or  highly 
compensated  employee  (within  the 
meaning  of  section  4975(e)(2)(H)  of  the 
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Code)  of  the  (]lit'nt  Plan  spon.sor  or  of 
the  fidu(:iar\-  responsible  for  the 
decision  to  authorize  or  terminate 
authorization  for  transactions  described 
in  Section  1.  Howev«)r.  if  such 
individual  is  a  director  of  the  (Uient 
Plan  sponsor  or  of  the  responsible 
fiduciary,  and  if  he  or  she  abstains  from 
participation  in  (A)  the  choice  of  the 
Plan's  investment  manager/advi.ser  and 
(B)  the  decision  to  authorize  or 
terminate  authorization  for  transactions 
described  in  Section  I,  then  Section  il 
(g)(2)(iii)  shall  not  apply. 

(3)  The  term  "officer"  means  a 
president,  any  vice  president  in  charge 
of  a  principal  business  unit,  division  or 
function  (such  as  .sales,  administration 
or  finance),  or  any  other  officer  who 
performs  a  policy-making  function  for 
the  entity. 

(4)  In  the  case  of  e.xisting  Client  Plans 
in  a  Pooled  Fund,  at  the  time  the  Asset 
Manager  provides  such  Client  Plans 
with  initial  notice  pursuant  to  this 
exemption,  the  Asset  Manager  will 
notify  the  fiduciaries  of  such  Client 
Plans  that  they  must  advise  the  Asset 
Manager,  in  writing,  if  they  are  not 
independent,  within  the  meaning  of  this 
Section  II  (g). 

(h)  The  term  "security"  shall  have  the 
same  meaning  as  defined  in  section 
2(3fS)  of  the  Investment  Clompanv  Act  of 
1940  (the  1940  Act),  as  amended  (15 
U.S.C:.  80a-2(3B)(199fi))   For  purposes  of 
this  exemptiim,  mortgage-backed  or 
other  asset-backed  securities  rated  by  a 
Rating  Organization  will  be  treated  as 
debt  securities. 

(i)  The  term  "Kligible  Rule  144A 
Offering"  shall  have  the  same  meaning 
as  defined  in  SEC  Rule  10f-3(a)(4)  (17 
CFR  270.  10f-3(a)(4))  under  the  1940 

Act. 

())  The  term  "qualified  institutional 
buyer"  or  "QIB"  shall  have  the  .same 
meaning  as  defined  in  SKC  Rule  144A 
(17  CFR  230.144A(a)(l))  under  the  1933 
Act. 

(k)  The  term  "Rating  Organizations" 
means  .Standard  ii  Poor's  Rating 
Services,  Moody's  Investors  .Service, 
Inc  .  Duffs  Phelps  Credit  Rating  fio.  or 
Fitch  IBC;A,  Inc..  or  their  successors 

Signed  at  Washinntmi,  I)  (    .  itns  J,')lti  <l.i\ 
of  Mhv    ..'00(1 

Ivan  L,  Strasfeld. 

Dimctorof  Exfivpli'in  Ih-tiTininnluins. 
Frnsitm  and  IVV'/furc  Hi-miits  .li/ni/n/sfn/fju/i 
( ■  .S  Ih'fuirtniriil  at  Lilioi 
IKK  I)(ii    00-1  Iti41  Hind  [-,-  (1-00;  H  4i  ,iin) 
BILLING  CODE  4S10-29-P 


PENSION  AND  WELFARE  BENEFITS 
ADMINISTRATION 

[Application  Nos.  0-1 0809  and  0-1 0865] 

Notice  of  Proposed  Individual 
Exemption  to  Amend  and  Replace 
Prohibited  Transaction  Exemption 
(PTE)  99-15,  involving  Salomon  Smith 
Barney  inc.,  Located  in  New  York,  NY 

agency:  Pension  and  Welfare  Benefits 
Administration.  U.S.  Department  of 
Labor. 

ACTION:  Notice  of  proposed  individual 
exemption  to  modify  and  replace  PTEs 
99-15, 


SUMMARY:  This  document  contains  a 
notice  of  pendency  before  the 
Department  of  Labor  (the  Department)  of 
a  proposed  and  replacement  individual 
exemption  which,  if  granted,  would 
amend  PTE  99-15  (B4  FR  1648,  April  5, 
1999),  an  exemption  granted  to  Salomon 
Smith  Barney.  PTE  99-15  relates  to  the 
operation  of  the  TRAK  Personalized 
Investment  Advisor>-  Service  product 
(the  TRAK  Program)  and  the  Trust  for 
Cfinsulting  Group  Capital  Markets 
Funds  (theTnist).  If  granted,  the 
proposed  exemption  would  affect 
participants  and  beneficiaries  of  and 
fiduciaries  with  respect  to  employee 
benefit  plans  (the  Plans)  participating  in 
the  TRAK  Program. 

EFFECTIVE  DATE:  If  granted,  the  proposed 
amendment  will  be  effective  as  of  April 
1 .  2000 

DATES:  Written  comments  and  requests 
for  a  public  hearing  should  be  received 
by  the  Department  on  or  before  July  17. 
2000 

ADDRESSES:  All  written  comments  and 
requests  for  a  public  hearing  (preferably, 
three  copies)  should  be  sent  to  the 
Office  of  Exemption  Determinations, 
Pension  and  Welfare  Benefits 
Administration,  Room  N-5649,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue.  NW.  Washington,  DC  20210, 
Attention:  Application  Nos.  D-10809 
and  D-10865   The  applications 
pertaining  to  the  proposed  exemption 
and  the  comments  received  will  be 
available  for  public  inspection  in  the 
Public  Documents  Room  of  the  Pension 
and  Welfare  Benefits  Administration, 
US  Department  of  Labor.  Room  N- 
5507,  200  Constitution  Avenue,  NW. 
Washington,  DC  20210 

FOR  FURTHER  INFORMATION  CONTACT:  Ms 
Ian  D.  Broady.  Office  of  Exemption 
Determinations.  Pension  and  Welfare 
Benefits  Administration.  U.S. 
Department  of  Labor,  telephone  (202) 
219-8881   (This  is  not  a  toll-free 
number  I 


SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  of  the  pendency  before  the 
Department  of  a  proposed  exemption 
that  would  amend  and  replace  PTE  99- 
15.  PTE  99-15,  provides  an  exemption 
from  certain  prohibited  transaction 
restrictions  of  section  406  of  the 
Employee  Retirement  Income  .Security 
Act  of  1 974  (the  Act)  and  from  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Internal  Revenue 
Code  of  1986  (the  Code),  as  amended,  by 
reason  of  section  4975(c)(1)  of  the  Code! 
Specifically,  PTE  9^15  provides 
exemptive  relief  from  the  restrictions  of 
section  406(a)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)(A)  through  (D)  of 
the  Code,  for  the  purchase  or 
redemption  of  shares  in  the  Trust  by  an 
employee  benefit  plan,  an  individual 
retirement  account  (the  IRA),  a 
retirement  plan  for  a  self-employed 
individual  (the  Keogh  Plan),  or  an 
individual  account  pension  plan  that  is 
subject  to  the  provisions  of  Title  I  of  the 
Act  and  established  under  section 
403(b)  of  the  Code  (the  Section  403(b) 
Plan). 

PTE  99-15  also  provides  exemptive 
relief  from  the  restrictions  of  section 
406(b)  of  the  Act  and  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)(1)(E)  and  (F)  of  the  Code,  with 
respect  to  the  provision,  by  the 
Consulting  Group  of  Salomon  Smith 
Barney  (the  Consulting  Group),  of  (1) 
investment  advisory  services  or  (2)  an 
automatic  reallocation  option  to  an 
independent  fiduciary  of  a  participating 
Plan  (the  Independent  Plan  Fiduciary') 
which  may  result  in  such  fiduciary's 
selection  of  a  portfolio  (the  Portfolio)  in 
the  TRAK  Program  for  the  investment  of 
Plan  assets.' 


■  (TK  M**-!  5  .ilsi.  IhI  (lHst:rib«i  a  series  of 
1  nrpiir.ilH  niHrRcrs  whuh  i  hdngfcl  Ihf  names  i  if  the 
[lartifs  itlfnlifii'ii  in  Ivto  priur  TRAK  fxfmptioii.s 
whii  h  II  supi'rs»^i)f<i  |j  p    fTt  <*4-5n  (59  FR  )2(i:;4 
lutif  2\.  14941  and  tTH  9J-77  |=i.5  FR458:n. 
()i  liiber  5.  199211  ami  v»hi(  h  w<iul(l  permit  brnader 
ilislnbution  nf  TR.Mi.rplatert  products.  Ili) 
iinpleinenled  a  rei  urdkeepm^  reimhursemeni  offset 
pro(  edure  under  the  TR,^K  Program.  I<  I  adopted  an 
.uitomaled  realloi  alion  option  under  the  TR.Mk 
f'roiiram  thai  would  reiiuce  the  asset  alloialion  |or 
outside  )  fee  paid  to  Salomon  .Smith  Bamev  bv  a 
Plan  investor:  and  (dl  expanded  the  si  ope  of  the 
exemption  to  in(  lude  Section  4n.1|b)  Plans 

PTE  94-=)()  permitted  Smith.  Barnev  Im    (Smith 
Barnev)   Salomon  Smith  Bamev  s  predw  essor,  to 
add  a  dailvtnided  tolledive  investment  fund  (the 
(lie  Kun()|  to  the  existing  Fund  portfolios  and  to 
describe  the  various  entities  operating  the  (.'AC. 
Fund   fTE  94- SO  also  replac  ed  references  to 
Shearson  Lehman  Brothers.  Inc  IShearson  l.ehman) 
with  Smith  Bamev  and  amended  and  replac  ed  PTK 
92-77 

FinalK    PTE  92-77  permitted  Shearson  l.ehman 
to  malce  the  TR.M^  Program  available  tu  Plans  (hat 
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As  of  December  31.  1998.  the  TRAK 
Program  held  assets  that  were  in  excess 
of  $9.6  billion.  Of  those  assets. 
approximately  $1-9  billion  were  held  in 
407  Plan  accounts  having  cash  or 
deferred  compensation  arrangements 
and  approximately  $4.2  billion  were 
held  in  more  than  59,000  employee 
benefit  plan  and  IRA/Keogh-type  Plan 
accounts.  At  present,  the  Trust  consists 
of  1 7  Portfolios  that  are  managed  by  the 
Consulting  Group  and  advised  by  one  or 
more  unaffiliated  sub-advisers  selected 
by  Salomon  Smith  Barney. 

Salomon  Smith  Barney  requests  a 
modification  of  PTE  99-15  and  a 
replacement  of  that  exemption  with  a 
new  exemption  for  purposes  of 
uniformity.^  Specifically.  Salomon 
Smith  Barney  requests  that  the  term 
•affiliate,  ■  as  set  forth  in  PTE  99-15,  in 
Section  11(h)  of  the  General  Conditions 
and  in  Section  Ill(b)  of  the  Definitions, 
be  amended  and  clarified  to  avoid 
possible  misinterpretation.  In  this 
regard.  Salomon  Smith  Barney  also 
requests  that  the  term  "officer"  be 
defined  and  incorporated  into  the 
proposed  exemption,  in  new  Section 
Ill(d).  to  limit  the  affiliate  definition  to 
persons  who  have  a  significant 
management  role.  Further,  Salomon 
Smith  Barney  requests  that  Section  II(i) 
of  PTE  99-15  be  amended  to  permit  an 
independent  sub-adviser  (the  Sub- 
Adviser),  under  certain  circumstances, 
to  exceed  the  current  one  percent 
limitation  on  the  acquisition  of 
securities  that  are  issued  by  Salomon 
Smith  Barney  and/or  its  affiliates, 
notably  in  the  Sub-Adviser's  replication 
of  a  third-party  index.  If  granted,  the 
proposed  exemption  would  be  effective 
as  of  April  1.  2000. 

The  proposed  exemption  has  been 
requested  in  an  application  filed  on 
behalf  of  Salomon  Smith  Barney 
pursuant  to  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code,  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  Part  2570.  Subpart  B  (55 
FR  32836,  August  10.  1990).  Effective 
December  31.  1978.  section  102  of 
Reorganization  Plan  No.  4  of  1978  (43 
FR  47713,  October  17.  1978)  transferred 
the  authority  of  the  Secretary  of  the 
Treasury  to  issue  exemptions  of  the  type 
requested  to  the  Secretary'  of  Labor. 


accjuired  shares  in  the  former  Trust  for  TRAK 
Investments  and  allowed  the  Consulting  Group  to 
provide  investment  advisorv  services  to  an 
Independent  Plan  Fiduciarv-  which  might  result  in 
such  fiduciarv  s  selection  of  a  Portfolio  in  the  TRAK 
Program  for  the  investment  of  Plan  assets. 

•The  Department  deems  PTE  94-50  as  having 
been  effectively  superseded  by  PTE  99-15. 
Therefore,  the  proposed  amendments  described 
herein  will  not  apply  to  PTE  94-50. 


Accordingly,  the  proposed  exemption  is 
being  issued  solely  by  the  Department. 

I.  Proposed  Modification  of  the  Term 
"Affiliate" 

Salomon  Smith  Barney  represents  that 
in  early  December  1999,  Citigroup  and 
State  Street  Corporation  announced  an 
agreement  to  form  a  joint  venture  called 
CitiStreet  LLC.  a  Delaware  limited 
liability  company  (the  Joint  Venture). 
The  Joint  Venture,  which  was  closed  on 
April  1 .  2000,  is  each  50  percent  owned 
by  Keeper  Holdings  LLC  (Citi).  a  wholly 
owned  subsidiary  of  Citigroup,  and  by 
State  Street  Bank  and  Trust  Company 
(State  Street),  a  wholly  owned 
subsidiary  of  State  Street  Corporation. 
Both  Citigroup  and  State  Street 
Corporation  are  publicly-held 
corporations. 

Salomon  Smith  Barney  explains  that 
the  formation  of  the  Joint  Venture  may 
have  resulted  in  the  disqualification  of 
State  Street  Global  Advisers  (SSgA).  a 
division  of  State  Street,  from  acting  as 
a  Sub-Adviser  in  the  TRAK  Program  due 
to  certain  ambiguities  in  the  meaning  of 
the  word  "affiliate."  Salomon  Smith 
Barney  represents  that  SSgA  is  currently 
a  Sub-Adviser  with  respect  to 
approximately  $800  million  in  assets  in 
the  International  Equity  Investments 
Portfolio  and  the  Emerging  Markets 
Equity  Investments  Portfolio. 

A.  SecUons  IKh)  and  Ill(b) 

Section  11(h)  of  PTE  99-15  provides 
that— 

.\ny  sub-adviser  (the  Sub-Adviser)  that  acts 
for  the  Trust  to  exercise  investment 
discretion  over  a  Portfolio  will  be 
independent  of  Salomon  Smith  Barney  and 
its  affiliates. 

Although  the  term  "independent"  is 
not  defined  in  the  exemption.  Salomon 
Smith  Barney  notes  that  this  condition 
was  added  to  the  original  Shearson 
Lehman  exemption  request  when 
Shearson  Lehman  agreed  not  to  use 
affiliated  Sub-Advisers.  Therefore. 
Salomon  Smith  Barney  presumes  that 
the  term  "independent"  means  'not  an 
affiliate." 

Salomon  Smith  Barnev  represents  that 
Section  111(b)  of  PTE  99-15  defines  the 
term  "affiliate"  of  Salomon  Smith 
Barney  to  include: 

(1)  .Any  person  directly  or  indirectly 
through  one  or  more  intermediaries, 
controlling,  controlled  by,  or  under  common 
control  with  Salomon  Smith  Barney.  (For 
purposes  of  this  subparagraph,  the  term 
"control"  means  the  power  to  exercise  a 
controlling  influence  over  the  management  or 
policies  of  a  person  other  than  an 
individual.) 

(2)  Any  officer,  director  or  partner  in  such 
person,  and 


(.3)  Anv  corporation  or  partnership  of 
which  such  person  is  an  officer,  director  or 
a  5  percent  partner  or  owner. 

Salomon  Smith  Barney  notes  that 
problems  of  interpretation  have  arisen 
because  subparagraphs  (2)  and  (3)  of  the 
affiliate  definition  use  the  term  "such 
person  "  rather  than  referring  directly  to 
Salomon  Smith  Barney.  Salomon  Smith 
Barney  explains  that  when  defining  an 
"affiliate"  of  Salomon  Smith  Barney,  the 
definition  may  be  construed  to 
encompass  only  relationships  with 
Salomon  Smith  Barney  that  involve 
shared  control,  influence  or  economic 
interests  or  it  could  be  interpreted  to 
cover  affiliates  of  Salomon  Smith 
Barney's  affiliates,  where  there  is  no 
basis  for  common  management  or 
identical  economic  interests,  because 
subparagraphs  (2)  and  (3)  have  no  clear 
antecedents. 

Salomon  Smith  Barney  asserts  that 
State  Street  is  not  under  common 
corporate  control  with  either  it  or  any  of 
its  corporate  affiliates.  Instead,  State 
Street  is  a  subsidiary  of  an 
independently-owned  and  managed 
public  company.  Therefore,  there  is  no 
control  relationship,  as  contemplated  in 
subparagraph  (1)  of  Section  111(b), 
betw'een  Citigroup  and  State  Street 
Corporation,  the  respective  parent 
companies  of  Salomon  Smith  Barney 
and  of  State  Street.  Salomon  Smith 
Barney  also  states  that  the  Joint  Venture 
is  not  necessarily  its  affiliate  under 
subparagraph  (1)  of  the  definition 
because  Salomon  Smith  Barney's 
indirect  50  percent  ownership  interest 
in  the  Joint  Venture  is  not  a  "controlling 
interest."  Therefore,  if  the  Joint  Venture 
is  not  an  affiliate,  Salomon  Smith 
Barney  believes  that  State  Street  is  not 
a  partner  of  Salomon  Smith  Barney,  nor 
an  officer  or  director  of  Salomon  Smith 
Barney,  as  contemplated  in 
subparagraph  (2)  of  Section  111(b). 
Further,  Salomon  Smith  Barney 
explains  that  State  Street's  exclusive 
ownership  by  State  Street  Corporation 
does  not  trigger  the  owmership 
provisions  of  subparagraph  (3)  of 
Section  111(b). 

In  addition  to  the  above,  Salomon 
Smith  Barney  states  that  it  will  not 
exercise  control  or  influence  in  the 
operation  of  the  Joint  Venture  that  will 
inure  to  State  Street.  In  addition. 
Salomon  Smith  Barney  represents  that 
Citi  will  not  exercise  control  of  the  Joint 
Venture  because  it  has  only  a  50  percent 
interest.  Further,  since  all  significant 
corporate  actions  of  the  Joint  Venture 
will  require  unanimity,  Salomon  Smith 
Barney  explains  that  neither  Citi  nor 
State  Street  will  be  able  to  exercise 
exclusive  control  over  the  Joint  Venture. 
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B  Prnposfd  Anifniiment 

vSalomon  Smith  Barney  submits  that 
subparagraph  ( 1 )  of  .Suction  lll(b)  d(H's 
not  requirt"  any  ilaritcation   However, 
if  proposes  that  subparagraphs  (2)  and 
(3)  of  the  affiliate  definition  be  modified 
to  cover  onlv  those  persons  and  entities 
that  have  a  significant  role  in  the 
decisions  made  by  Salomon  .Smith 
Barney  or  which  are  managed  or 
influenced  by  Salomon  Smith  Barney. 
These  entities  or  persons  include 
individual  officers,  directors  and 
partners  in  Salomon  Smith  Barney  and 
its  corporate  affiliates,  and  corporations 
and  partnerships  in  whi<:h  .Salomon 
.Smith  Barney  and  its  corporate  affiliates 
have  a  10  percent  or  greater  interest 
.Salomon  Smith  Barnev  Iwlieves  that  this 
tailoring  of  the  affiliate  definition  will 
avoid  future  problems  in  determining 
the  independence  of  the  Sub-Advisers, 
including  .S.SgA. 

Thus,  on  the  basis  of  the  foregoing. 
Section  111(h)  of  JTK  9^>-l.S  is  hereby 
modified  in  this  notice  of  proposed 
exemption  to  read  as  follows: 

(li)  All   "dfriliatf"  of  Salomon  .Sniilh  Banifv 
ini  UiiIms — 

(II  Anv  person  (iirni  tK  or  indirw.tly 
ihrniinh  one  or  mort"  inltTiiit'iiuirit'S. 
1  iinlrulliii>{.  I  onlrollfil  tiy  m  iiiKter  i  ommon 
I  nnlrul  with  .S.ilotnDii  .Smith  H.iriiev;  (Kor 
[nir[)nsfs  of  this  siihp.irHnriiph.  ihr  tHrm 
■■|  oiitKil"  meaii.s  the  (KiwiT  to  n\en  ise  a 
conrriillin>{  influeiu  i>  n^cr  the  mrtnaneniciil  nr 
poll!  ii's  (if  a  person  utlif-r  than  an 
indiviiiual  I 

(21  .-Xny  individual  who  is  an  cittii  t-r. 
dire(  tor  or  partnt-r  in  .Sahimon  Smith  Harnt-v 
or  a  piTSdii  who  IS  desc  ribeci  in  subparagraph 
(hldl. 

(  II  .\iiv  ( orporaliiin  or  parlnnrship  of 
whu  h  Salomon  Smith  Barnev  or  an  affiliate 
desi  rit)ed  in  subparagraph  (h)(1).  is  a  11) 
pen  ent  nr  more  partner  or  owner,  and 

(41  .Xnv  1  orporation  or  partnership  ot 
whi(  h  anv  indivulual  whi(  h  is  an  offu  er  or 
dire(  Inr  of  Salomon  Smith  Barnev,  is  a  Id 
pen.ent  or  more  partner  or  owner 

In  connection  with  the  revised 
affiliate  definition,  Salomon  Smith 
Bamey  requests  that  the  term  "(jfficer" 
be  defined  in  new  subparagraph  (d)  of 
.Section  III  to  limit  this  portion  of  the 
affiliate  definition  to  individuals  who 
have  a  significant  management  role 
Salomon  Smith  Barney  points  out  that 
there  are  job  titles  at  fairly  modest  levels 
of  authority  withm  if  as  well  as  in  any 
company,  and  it  wishes  to  ensure  that 
future  factual  inquiries  into  an 
individual's  status  as  an  affiliate  do  not 
require  that  it  contact  virtually  every 
official  in  its  corporate  population  in  a 
due  diligence  effort.  Therefore,  Salomon 
Smith  Bamey  proposes  that  Section 
Ill(d)  should  read  as  follows; 

The  term  "officer"  means  a  president,  anv 
vice  president  in  charge  of  a  principal 


business  unit,  <livision  or  fum  lion  (sui  h  as 
sales,  administration  or  finante),  or  any  other 
otfii  er  who  performs  a  policy-making 
funi  tion  for  the  enfifv 

Under  the  foregoing  modifications. 
Salomon  .Smith  Barney  believes  that 
.Set.tions  n(h)  and  Ill(b)  of  the  proposed 
exemption  will  no  longer  have 
conflicting  meanings. 

II.  Proposed  Modification  of  the  One 
Percent  Limitation  on  Stock  Issued  by 
Salomon  Smith  Bamey  and/or  Its 
Affiliates 

.Salomon  Smith  Barney  represents  that 
there  are  a  number  of  established  market 
indexes  that  have  been  created  by 
parties  which  are  unaffiliated  with 
C;itigroup.  its  indirect  parent   For 
example,  the  S&P  .500  Index  is  a  widelv- 
used  ben(  hmark  index  of  domestic 
e(juify  performance  This  index  consists 
of  500  stocks  that  have  been  selected  by 
the  Standard  &  Poors  Company  (S&P) 
for  market  capitalization,  liquidity  and 
industry  group  representation  The 
index  is  market-value  weighted  so  the 
performance  of  the  larger  of  the 
included  companies  has  a  greater 
impact  on  the  performance  of  the  index 
as  a  whole.  Currently,  the  common 
stock  (the  Common  Stock)  of  Citigroup 
represents  1  57  percent  of  the  S&P  500 
Index 

In  addition  to  the  vS&P  500  Index, 
Salomon  Smith  Barney  explains  that  the 
Russell  3000  Index  is  composed  of  the 
3,000  largest  United  States  companies, 
based  upon  total  market  capitalization 
Salomon  Smith  Bamey  also  points  out 
that  there  are  a  number  of  Russell 
indexes  which  are  based  on  subsets  of 
the  Russell  3000  Index.  These  Indexes 
include  (a)  the  Russell  2000  Index, 
which  measures  the  performance  of  the 
smallest  2,000  United  .States  companies 
in  the  Ru.ssell  3000  Index  and  therefore, 
excludes  t:itigroup;  and  (b)  the  Russell 
1000  Index,  which  measures  the 
performance  of  the  1,000  largest  United 
States  companies  in  the  Russell  3000 
Value  Index  and  includes  Citigroup.  In 
addition.  Salomon  Smith  Barney 
represents  that  there  are  further  subsets 
of  the  Russell  Indexes  which  are  based 
upon  Russell's  characterization  of  stock 
as  either  "Growth"  or  "Value."  For 
example,  Salomon  Smith  Bamey 
explains  that  Citigroup  is  included 
within  these  subsets.  As  of  March  31, 
2000,  Citigroup  Common  Stock 
represented  3  8981  percent  of  the 
Russell  1000  Value  Index  and  3.6343 
percent  of  the  Russell  3000  Value  Index. 

A  Section  ll(i} 

Based  upon  the  foregoing  descriptions 
of  the  stock  indexes.  Salomon  Smith 
Bamey  requests  that  Section  II(i)  of  PTE 


99-15  be  modified  in  order  to  permit  an 
independent  Sub- Adviser  which 
manages  the  assets  in  a  Portfolio  to 
fxc:iM>d  the  one  percent  investment 
limitation  on  securities  issued  by 
Salomon  Smith  Barnev  and/or  its 
affiliates  under  certain  circumstances. 
As  currently  drafted.  Section  II(i)  states 
that— 

Immediatelv  following  the  acquisition  by  a 
Portfolio  of  anv  se(  urilies  that  are  issued  bv 
Salomon  Smith  Barney  and/or  its  affiliates, 
the  percentage  of  that  Portfolio's  net  assets 
invested  in  such  securities  will  not  exceed 
one  percent 

In  other  words,  the  exception  will  apply 
to  "any  higher  percentage  "  which  may 
result  from  a  Sub-Adviser's  management 
of  an  index  fund  (the  Index  Fund) 
Portfolio  which  includes  Citigroup 
Common  Stock.  The  index  will  be  an 
established  third  party  index  and  the 
Sub-Adviser  will  track  the  index  results 
using  the  "passive  full  replication" 
trading  method.  * 

Because  the  Sub-Adviser  will 
purchase  and  sell  (Citigroup  Common 
Stock  to  approximate  the  performance 
of  an  index  rather  than  reflect  the  Sub- 
,\dvisers  evaluation  of  the  Common 
Stock  in  its  individual  merits,  Salomon 
Smith  Barney  states  that  any  additional 
investment  by  a  Portfolio  in  Citigroup 
Common  Stock  over  the  one  percent 
threshold  will  result  from  the 
implementation  of  the  trading  method 
and  not  from  the  Sub-Adviser's  exercise 
of  investment  discretion. 

Due  to  the  one  percent  limitation  of 
.Section  II(i),  Salomon  Smith  Barnev 
states  that  active  Sub-Advisers  for  the 
Consulting  Group  may  not  own  or  trade 
Citigroup  Common  Stock  and  thev  will 
continue  to  be  prohibited  from  trading 
in  Citigroup  Common  Stock.  However, 
.Salomon  Smith  Bamey  proposes  that 
passive  or  pure  Index  Fund  Sub- 
Advisers  be  permitted  to  hold  Citigroup 
Common  Stock  in  their  portfolios  which 
exceed  the  one  percent  limitation  to  the 
extent  such  higher  percentage  is 
necessary  to  replicate  the  underlying 
index  ■*  .Salomon  Smith  Barney  points 


'According  tci  Salomon  Smith  Barnpv,  Ihcri'  are 
two  forms  of  index  trading — passive  full  replication 
(wherein  each  stni  k  in  the  same  weightings  as  the 
index  IS  owned  hy  a  mutual  fund)  and  sampling  (in 
which  each  sector,  but  not  neressanlv  all  slo(  ks  in 
such  sector,  in  the  same  weightings  as  thi'  index  is 
also  owned  bv  a  mutual  fund)  Salomon  Smith 
Bamey  notes  that  sampling  is  used  most  otten  when 
a  portfolio  IS  smaller  and  rannot  efficiently 
replicate  the  entire  index 

*  In  Its  management  of  a  "pure"  Index  l-und,  the 
Sub-Adviser  does  not  evaluate  individual 
companies  to  identifv  attractive  investment 
candidates  or  to  eliminate  underperforming 
investments  Instead,  the  Sub-Adviser  attempts  to 
mirror  the  composition  of  the  relevant  index  as 
closely  as  possible  by  adjusting  the  Portfolio 
holdings  daily  to  reflect  the  companies  included  in 
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out  that  pure  index  Sub-Advisers  that 
are  responsible  for  investing  only  a 
portion  of  the  assets  in  the  Consulting 
Group  Capital  Markets  Large  Cap  Value 
Fund  and  the  Large  Cap  Growth 
(lonsulting  Group  Capital  Markets  Fund, 
are  currently  in  compliance  with  the 
one  percent  limitation.  These  Portfolios, 
which  consist  of  both  an  actively- 
managed  portion  and  a  distinct, 
passively-managed  portion,  held  less 
than  one  percent  of  the  their  total  assets 
in  Citigroup  Common  Stock. 

If  an  index-based  Sub-Adviser  were  to 
manage  a  greater  portion  or.  all  of  either 
of  the  aforementioned  Portfolios. 
Salomon  Smith  Barney  explains  that  the 
total  Portfolio  may  include  Citigroup 
Common  Stock  which  breaches  the  one 
percent  threshold.  Similarly.  Salomon 
Smith  Bamey  notes  that  if  the  entire 
Portfolio,  such  as  the  Consulting  Group 
Capital  Markets  S&P  500  Index 
Investment  Fund  Portfolio,  has  the 
investment  objective  of  providing 
results  that  correspond  to  the  price  and 
yield  performance  of  the  S&P  500  Index, 
the  Sub-Adviser  would  be  expected  to 
approximate  the  cited  percentage  of  1.57 
percent  for  Citigroup  Common  Stock  in 
the  S&P  500  Index.  This  would  also 
violate  the  one  percent  investment 
limitation. 

Salomon  Smith  Barney  states  that  the 
present  one  percent  limitation  placed  on 
Citigroup  Common  Stock  increases  the 
likelihood  that  the  performance  of  an 
Index  Fund  Portfolio  will  not  replicate 
the  applicable  index.  Because  Citigroup 
is  among  the  largest  companies  on  the 
basis  of  capitalization  in  the  S&P  500, 
Salomon  Smith  Barney  states  that 
Citigroup's  performance  can  have  a 
significant  impact  in  index  performance 
calculations.  However,  if  Citigroup 
Common  Stock  is  not  proportionately 
represented.  Salomon  Smith  Bamey 
explains  that  Index  Fund  performance 
will  deviate  from  the  index  whether 
Citigroup  Common  Stock  does  well  or 
underperforms. 


the  index  and  their  relative  weightings.  Because 
performance  of  the  Index  Fund  is  tied  to  the 
performance  of  the  index  that  it  tracks,  investors  are 
advised  that  this  investment  strategy  may  mean 
losses  if  the  applicable  index  performs  poorly 
relative  to  other  indexes  or  individual  stocks. 

The  performance  of  a  pure  Index  Fund  generally 
does  not  mirror  the  index  performance  exactly.  The 
index  is  merely  a  composite  performance  figure, 
based  upon  an  established  selection  of  companies 
It  does  not  represent  actual  assets  being  managed 
so  there  are  no  expenses  deducted  from  its 
performance  results.  In  contrast,  an  Index  Fund 
Portfolio  represents  actual  assets  under 
management  and  has  liquidity  requirements 
a.ssaciated  with  Fund  operation.  To  meet 
redemption  requests  and  to  pay  expenses,  the  Index 
Fund  must  maintain  a  portion  of  its  assets  in  cash 
and  cash  equivalents. 


In  any  event.  Salomon  Smith  Barney 
believes  that  the  one  percent  limitation 
has  the  effect  of  depriving  a  Plan  of  the 
opportunity  to  invest  in  a  Fund 
(available  to  non-Plan  investors)  that 
might  otherwise  track  the  applicable 
index  more  exactly.  Because  many  Plan 
sponsors  are  anxious  to  have  an  Index 
Fund  available  through  the  TRAK 
Program,  Salomon  Smith  Bamey  wishes 
to  move  quickly  to  accommodate  the 
Plan  market's  design  preferences. 

For  these  reasons,  Salomon  Smith 
Bamey  requests  that  the  current  one 
percent  restriction  be  lifted  and  allowed 
to  be  exceeded  with  respect  to  Portfolio 
investments  that  are  made  by  passive 
Sub-Advisers  in  Citigroup  Common 
Stock  in  their  replication  of  third-party 
indexes.  In  addition,  Salomon  Smith 
Bamey  seeks  the  flexibility  to  have  the 
Portfolios  consist,  in  whole  or  in  part, 
of  Index  Funds  that  are  managed  by 
passive  Sub-Advisers.  However,  the 
ownership  by  a  Portfolio  of  Citigroup 
Common  Stock  which  is  in  excess  of  the 
one  percent  limitation  would  result 
solely  from  the  activities  of  the  passive 
Sub-Adviser  in  replicating  an  index. 

B.  Exemptive  Safeguards 

Section  II(i)  of  the  proposed 
exemption  has  been  further  expanded  to 
include  a  number  of  substantive 
safeguards  for  the  protection  of  Plans 
investing  under  the  TRAK  Program.  In 
this  regard.  Section  II(i)  requires  that  the 
amount  held  by  the  Sub-Adviser  in 
managing  an  Index  Fund  Portfolio  be 
held  in  order  to  replicate  an  established 
third  party  index.  In  addition.  Section 
II{i)  states  tha^  the  index  must  represent 
the  investment  performance  of  a  specific 
segment  of  the  public  market  for  equity 
securities  in  the  United  States  and/or 
foreign  countries.  In  this  regard,  the 
organization  creating  the  index  must  be 
(a)  engaged  in  the  business  of  providing 
financial  information;  fb)  a  publisher  of 
financial  news  information;  or  (c)  a 
public  stock  exchange  or  association  of 
securities  dealers.  The  index  must  also 
be  created  and  maintained  by  an 
organization  independent  of  Salomon 
Smith  Barney  and  its  affiliates  and  must 
be  a  generally-accepted  standardized 
index  of  securities  which  is  not 
specifically  tailored  for  use  by  Salomon 
Smith  Bamey  emd  its  affiliates. 

Moreover,  Section  II{i)  requires  that 
the  acquisition  or  disposition  of 
Citigroup  Common  Stock  must  not 
include  any  agreement,  arrangement  or 
understanding  regarding  the  design  or 
operation  of  the  Portfolio  acquiring  the 
Citigroup  Common  Stock,  which  is 
intended  to  benefit  Salomon  Smith 
Bamey  or  any  party  in  which  Salomon 
Smith  Barney  may  have  an  interest. 


Finally,  Section  II(i)  requires  that  an 
Independent  Plan  Fiduciary-  authorize 
the  investment  of  a  Plan's  assets  in  an 
Index  Fund  Portfolio  which  purchases 
and/or  holds  Citigroup  Common  Stock 
while  the  Sub-Adviser  will  be 
responsible  for  voting  any  shares  of 
Citigroup  Common  Stock  that  are  held 
by  an  Index  Fund  on  any  matter  in 
which  shareholders  of  Citigroup 
Common  Stock  are  required  or 
permitted  to  vote. 

Notice  to  Interested  Persons 

Notice  of  the  proposed  exemption 
will  be  mailed  by  first  class  mail  to  the 
Independent  Plan  Fiduciary  Plan  of 
each  Plan  currently  participating  in  the 
TRAK  Program,  or,  in  the  case  of  a 
Section  404(c)  Plan,  to  the  recordholder 
of  Trust  shares.  Such  notice  will  be 
given  within  15  days  of  the  publication 
of  the  notice  of  pendency  in  the  Federal 
Register.  The  notice  will  contain  a  copy 
of  the  notice  of  proposed  exemption  as 
published  in  the  Federal  Register  and  a 
supplemental  statement,  as  required 
pursuant  to  29  CFR  2570.43(b)(2).  The 
supplemental  statement  will  inform 
interested  persons  of  their  right  to 
comment  on  and/or  to  request  a  hearing 
with  respect  to  the  pending  exemption. 
Written  comments  and  hearing  requests 
are  due  within  45  days  of  the 
publication  of  the  proposed  exemption 
in  the  Federal  Register. 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and  section  4975(c)(2) 
of  the  Code  does  not  relieve  a  fiduciary 
or  other  party  in  interest  or  disqualified 
person  from  certain  other  provisions  of 
the  Act  and  the  Code,  including  any 
prohibited  transaction  provisions  to 
which  the  exemption  does  not  apply 
and  the  general  fiduciary  responsibility 
provisions  of  section  404  of  the  Act. 
which  require,  among  other  things,  a 
fiduciary  to  discharge  his  or  her  duties 
respecting  the  plan  solely  in  the  interest 
of  the  participants  and  beneficiaries  of 
the  plan  and  in  a  prudent  fashion  in 
accordance  with  section  404(a)(1)(B)  of 
the  Act;  nor  does  it  affect  the 
requirements  of  section  401(a)  of  the 
Code  that  the  plan  operate  for  the 
exclusive  benefit  of  the  employees  of 
the  employer  maintaining  the  plan  and 
their  beneficiaries; 

(2)  The  proposed  exemption,  if 
granted,  will  extend  to  transactions 
prohibited  imder  section  406(b)(3)  of  the 
Act  and  section  4975(c)(1)(F)  of  the 
Code; 


35142 


Federal  Register/ Vol.  65.  No.  106/Thursday.  June  1,  2000/Notices 


(3)  Bpfort"  an  cxoniptiiin  i.aii  bf^ 
grantfd  under  stnition  40H(a)  of  th«  Act 
and  section  4975((:)(2)  of  the  Code,  the 
Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interest  of  the  plan  and  of  its 
participants  and  beneficiaries  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan; 

(4)  This  prtjposed  exemption,  if 
granted,  will  be  supplemental  to.  and 
not  in  derogation  of,  any  other 
provisions  of  the  Act  and  the  (".ode, 
including  statutory  or  admini.strative 
exemptions  Furthermore,  the  fact  that  a 
transaction  is  subject  to  an 
administrative  or  statutory  exemption  is 
not  dispositive  of  whether  the 
transaction  is  in  fact  a  prohibited 
transaction;  and 

{?>)  This  proposeti  exemption,  if 
granted,  is  subject  to  the  express 
condition  that  the  facts  and 
representations  set  forth  in  the  notice  of 
proposed  exemption  relating  to  PTK  99- 
15  and  this  notice,  accurately  describe, 
where  relevant,  the  material  terms  of  the 
transactions  to  be  consummated 
pursuant  to  this  exemption 

Written  Comments  and  Hearing 
Requests 

All  interesttMl  persons  are  invited  to 
submit  written  comments  or  requests  for 
a  hearing  on  the  pending  exemption  to 
the  address  above,  within  the  time 
frame  set  forth  above,  after  the 
publication  of  this  proposed  exemption 
in  the  Federal  Register  All  (  omments 
will  be  made  a  part  of  the  record 
Comments  received  will  b*'  available  for 
publii  inspection  with  the  referenced 
applications  at  the  address  set  forth 
above 

Proposed  Exemption 

Based  on  the  tacts  and  representations 
set  forth  in  the  application,  the 
Department  is  considering  granting  the 
requested  exemption  under  the 
authority  of  sec  tion  4()H(a)  of  the  A(  t 
and  section  497S((  )(2)  of  the  Code  and 
in  acinrdanc  e  with  the  pro<:odures  set 
forth  in  29  CFR  P.irt  2570.  .Subpart  B  (.S.'. 
PR  J2H.Jb,  .Xugust  10,  1990) 

Section  I.  Covered  Transactions 

A   If  the  exenifition  is  gr.inted,  the 
restrictions  of  section  40(>(a|  of  the  Act 
and  the  sanctions  resulting  from  the 
application  of  seition  497,5  of  the  Code, 
by  reasim  of  section  4975(c)(1)(A) 
through  (0)  of  the  Code,  shall  not  apply, 
to  the  purchase  or  redemption  of  shares 
by  an  employee  benefit  plan,  an 
individual  retirement  ai count  (the  IKA). 
a  retirement  plan  for  self-employed 
individuals  (the  Keogh  Plan),  or  an 
individual  account  pension  plan  that  is 


subject  to  the  provisions  of  Title  I  of  the 
Act  anil  established  under  section 
40,3(b)  of  the  Code  (the  Section  403(b) 
Plan;  collei:tively,  the  Plans)  in  the 
Trust  for  Consulting  Group  Capital 
Market  Funds  (the  Trust),  established  by 
Salomon  Smith  Barney,  in  connection 
with  sut;h  Plans'  participation  in  the 
TRAK  Personalized  Investment 
Advisory  Service  product  (the  TRAK 
Program). 

B  If  the  exemption  i.s  granted,  the 
restricticms  of  section  406(b)  of  the  Act 
and  the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)(E)  and 
(F)  of  the  Code,  shall  not  apply,  to  the 
provision,  by  the  Consulting  Group,  of 
(1)  investment  advisory  services  or  (2) 
an  automatic  reallocation  option  (the 
Automatic  Reallocation  Opticm)  to  an 
independent  fiduciary  of  a  participating 
Plan  (the  Independent  Plan  Fiduciary), 
which  may  result  in  such  fiduciary's 
selection  of  a  portfolio  (the  Portfolio)  in 
the  TRAK  Program  for  the  investment  of 
Plan  assets. 

This  proposed  exemption  is  subject  to 
the  following  conditions  that  are  set 
forth  below  in  Section  II 

Section  II.  General  Conditions 

(a)  The  participation  of  Plans  in  the 
TRAK  Program  will  be  approved  by  an 
Indef)endent  Plan  Fiduciary   For 
purposes  of  this  rj»quirement.  an 
employee,  officer  or  diref:tor  of  Salomon 
Smith  Barney  and/or  its  affiliates 
(overed  by  an  IR^A  not  subject  to  Title 
I  of  tht-  Act  will  be  considered  an 
Independent  Plan  Fiduciary  with 
resoect  to  such  IRA. 

(n)  The  total  fees  paid  to  the 
Consulting  Croup  and  its  affiliates  will 
constitute  no  more  than  reasonable 
compensatiim. 

(c)  No  Plan  will  pay  a  fee  or 
commission  by  reason  of  the  acquisition 
or  redemption  of  shares  in  the  Trust 

(d)  The  terms  of  each  purchase  or 
redemption  of  Trust  shares  shall  remain 
at  least  as  favorable  to  an  investing  Plan 
as  those  obtainable  in  an  arms  length 
transaction  with  an  unrelated  party 

(e)  The  Consulting  CJroup  will  provide 
written  d<K.umenlati(m  to  an 
Independent  Plan  Fiduciary  of  its 
re<'ommendations  or  evaluations  based 
upon  objective  criteria 

(f)  Any  recommendation  or  evaluation 
made  by  the  Cionsulfing  Group  to  an 
Independent  Plan  Fiduciary  will  be 
implemented  only  at  the  express 
dirwition  of  such  Independent  Plan 
Fiduciarv ,  provided,  however,  that — 

(1) If  such  Independent  Plan 
Fiduciary  shall  have  ele<:ted  in  writing 
(the  Flection),  on  a  form  designated  by 
Salomon  Smith  Barney  from  time  to 


time  for  such  purpose,  to  participate  in 
the  Automatic  Reallocation  Option 
under  the  TRAK  Program,  the  affected 
Plan  or  participant  account  will  be 
automatically  reallocated  whenever  the 
Consulting  Group  modifies  the 
particular  asset  allocation 
recommendation  which  the 
Independent  Plan  Fiduciary  has  chosen. 
Such  Election  shall  continue  in  effect 
until  revoked  or  terminated  by  the 
Independent  Plan  Fiduciary  in  writing, 

(2)  Except  as  set  forth  below  in 
paragraph  II(f)(3}.  at  the  time  of  a  change 
in  the  Consulting  Group's  asset 
allocation  recommendation,  each 
account  based  upon  the  asset  allocation 
model  (the  Allocation  Model)  affected 
by  such  change  would  be  adjusted  on 
the  business  day  of  the  release  of  the 
new  Allocation  Model  by  the  Consulting 
Group,  except  to  the  extent  that  market 
conditions,  and  order  purchase  and 
redemption  procedures  may  delay  such 
processing  through  a  series  of  purchase 
and  redemption  transactions  to  shift 
assets  among  the  affected  Portfolios. 

(3)  If  the  cnange  in  the  Consulting 
Group's  asset  allocation 
recommendation  exceeds  an  increase  or 
decrease  of  more  than  10  percent  in  the 
absolute  percentage  allocated  to  any  one 
investment  medium  {eg.,  a  suggested 
increase  in  a  15  percent  allocation  to 
greater  than  25  percent,  or  a  decrease  of 
such  15  percent  allocation  to  less  than 

5  percent),  Salomon  Smith  Barney  will 
send  out  a  written  notice  (the  Notice)  to 
all  Independent  Plan  Fiduciaries  whose 
current  investment  allocation  would  be 
affected,  describing  the  proposed 
reallocation  and  the  date  on  which  such 
allocation  is  to  be  instituted  (the 
Effective  Date),  If  the  Independent  Plan 
Fidu(  lary  notifies  Salomon  Smith 
Barney,  in  writing,  at  any  time  within 
the  period  of  30  calendar  days  prior  to 
the  proposed  Effective  Date  that  such 
fiduciary-  does  not  wish  to  follow  such 
revised  asset  allocation 
recommendation,  the  Allocation  Model 
will  remain  at  the  current  level,  or  at 
such  other  level  as  the  Independent 
Plan  Fiduciary  then  expressly 
designates,  in  writing.  If  the 
Independent  Plan  Fiduciary  does  not 
affirmatively  "opt  out"  of  the  new 
(xinsulting  Group  recommendation,  in 
writing,  prior  to  the  proposed  Effective 
Date,  such  new  recommendation  will  be 
automatically  effected  by  a  doUar-for- 
dollar  liquidation  and  purchase  of  the 
required  amounts  in  the  respective 
account. 

(4)  An  Independent  Plan  Fiduciary- 
will  receive  a  trade  confirmation  of  each 
reallocation  transaction.  In  this  regard, 
for  all  Plan  investors  other  than  Section 
404(c)  Plan  accounts  (i.e..  401(k)  Plan 
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accounts),  Salomon  Smith  Barney  will 
mail  trade  confirmations  on  the  next 
business  day  after  the  reallocation 
trades  are  executed.  In  the  case  of 
Section  404(c)  Plan  participants, 
notification  will  depend  upon  the 
notification  provisions  agreed  to  by  the 
Plan  recordkeeper. 

(g)  The  Consulting  Group  will 
generally  give  investment  advice  in 
writing  to  an  Independent  Plan 
Fiduciary  with  respect  to  all  available 
Portfolios,  However,  in  the  case  of  a 
Plan  pro\'iding  for  participant-directed 
investments  (the  Section  404(c)  Plan), 
the  Consulting  Group  will  provide 
investment  advice  that  is  limited  to  the 
Portfolios  made  available  under  the 
Plan. 

(h)  Any  sub-adviser  (the  Sub-Adviser) 
that  acts  for  the  Trust  to  exercise 
investment  discretion  over  a  Portfolio 
will  be  independent  of  Salomon  Smith 
Barney  and  its  affiliates. 

(i)  Immediately  following  the 
acquisition  by  a  Portfolio  of  any 
securities  that  are  issued  by  Salomon 
Smith  Barney  and/or  its  affiliates,  such 
as  Citigroup  Inc.  common  stock  (the 
Citigroup  Common  Stock),  the 
percentage  of  that  Portfolio's  net  assets 
invested  in  such  securities  will  not 
exceed  one  percent.  However,  this 
percentage  limitation  may  be  exceeded 
if— 

(1)  The  amount  held  by  a  Sub-Adviser 
in  managing  a  Portfolio  is  held  in  order 
to  replicate  an  established  third  party 
index. 

(2)  The  index  represents  the 
investment  performance  of  a  specific 
segment  of  the  public  market  for  equity 
securities  in  the  United  States  and/or 
foreign  countries.  The  organization 
creating  the  index  must  be — 

(i)  Engaged  in  the  business  of 
providing  financial  information; 

(ii)  A  publisher  of  financial  news 
information;  or 

(iii)  A  public  stock  exchange  or 
association  of  securities  dealers. 

The  index  is  created  and  maintained 
bv  an  organization  independent  of 
Salomon  Smith  Barney  and  its  affiliates 
and  is  a  generally-accepted  standardized 
index  of  securities  which  is  not 
specifically  tailored  for  use  by  Salomon 
Smith  Barney  and  its  affiliates. 

(3)  The  acquisition  or  disposition  of 
Citigroup  Common  Stock  does  not 
include  any  agreement,  arrangement  or 
understanding  regarding  the  design  or 
operation  of  the  Portfolio  acquiring  the 
Citigroup  Common  Stock,  which  is 
intended  to  benefit  Salomon  Smith 
Barney  or  any  party  in  which  Salomon 
Smith  Barney  may  have  an  interest. 

(4)  The  Independent  Plan  Fiduciary 
authorizes  the  investment  of  a  Plan's 


assets  in  an  Index  Fund  which 
purchases  and/or  holds  Citigroup 
Common  Stock  and  the  Sub-Adviser  is 
responsible  for  voting  any  shares  of 
Citigroup  Common  Stock  that  are  held 
by  an  Index  Fund  on  any  matter  in 
which  shareholders  of  Citigroup 
Common  Stock  are  required  or 
permitted  to  vote. 

(j)  The  quarterly  investment  advisorv- 
fee  that  is  paid  by  a  Plan  to  the 
Consulting  Group  for  investment 
advisorv  services  rendered  to  such  Plan 
will  be  offset  by  such  amount  as  is 
necessary  to  assure  that  the  Consulting 
Group  retains  no  more  than  20  basis 
points  from  any  Portfolio  (with  the 
exception  of  the  Government  Money 
Investments  Portfolio  and  the  GIC  Fund 
Portfolio  for  which  the  Consulting 
Group  and  the  Trust  will  retain  no 
investment  management  fee)  which 
contains  investments  attributable  to  the 
Plan  investor, 

(k)  With  respect  to  its  participation  in 
the  TRAK  Program  prior  to  purchasing 
Trust  shares. 

(1)  Each  Plan  will  receive  the 
following  written  or  oral  disclosures 
from  the  Consulting  Group: 

(A)  A  copy  of  the  Prospectus  for  the 
Trust  discussing  the  investment 
objectives  of  the  Portfolios  comprising 
the  Trust,  the  policies  employed  to 
achieve  these  objectives,  the  corporate 
affiliation  existing  between  the 
Consulting  Group.  Salomon  Smith 
Barney  and  its  subsidiaries  and  the 
compensation  paid  to  such  entities,'' 

(B)  Upon  written  or  oral  request  to 
Salomon  Smith  Barney,  a  Statement  of 
Additional  Information  supplementing 
the  Prospectus  which  describes  the 
types  of  securities  and  other 
instruments  in  which  the  Portfolios  may 
invest,  the  investment  policies  and 
strategies  that  the  Portfolios  may  utilize 
and  certain  risks  attendant  to  those 
investments,  policies  and  strategies, 

(C)  A  copy  of  the  investment  advisory 
agreement  between  the  Consulting 
Group  and  such  Plan  relating  to 
participation  in  the  TRAK  Program  and. 
if  applicable,  informing  Plan  investors 
of  the  Automatic  Reallocation  Option, 

(D)  Upon  written  request  of  Salomon 
Smith  Barney,  a  copy  of  the  respective 
investment  advisory  agreement  between 
the  Consulting  Group  and  the  Sub- 
Advisers. 


^The  fact  that  certain  transactions  and  fee 
arrangements  are  the  subject  of  an  administrative 
exemption  does  not  relieve  the  Independent  Plan 
Fiduciary  from  the  general  fiduciarv  responsibihty 
provisions  of  section  404  of  the  Act  In  this  regard, 
the  Department  expects  the  Independent  Plan 
Fiduciarv  to  consider  carefully  the  totality  of  the 
fees  and  expenses  to  be  paid  by  the  Plan,  including 
the  fees  paid  directly  to  Salomon  Smith  Barney  or 
to  other  third  parties. 


(E)  In  the  case  of  a  Section  404(c) 
Plan,  if  required  by  the  arrangement 
negotiated  between  the  Consulting 
Group  and  the  Plan,  an  explanation  by 
a  Salomon  Smith  Barney  Financial 
Consultant  (the  Financial  Consultant)  to 
eligible  participants  in  such  Plan,  of  the 
services  offered  under  the  TRAK 
Program  and  the  operation  and 
objectives  of  the  Portfolios. 

(F)  A  copy  of  the  proposed  exemption 
and  the  final  exemption,  if  granted, 
pertaining  to  the  exemptive  relief 
described  herein, 

(2)  If  accepted  as  an  investor  in  the 
TFLAK  Program,  an  Independent  Plan 
Fiduciary  of  an  IRA  or  Keogh  Plan,  is 
required  to  acknowledge,  in  writing, 
prior  to  purchasing  Trust  shares  that 
such  fiduciary  has  received  copies  of 
the  documents  described  above  in 
subparagraph  {k)(l)  of  this  Section. 

(3)  With  respect  to  a  Section  404(c) 
Plan,  written  acknowledgement  of  the 
receipt  of  such  documents  will  be 
provided  by  the  Independent  Plan 
Fiduciary  (i,e,,  the  Plan  administrator, 
trustee  or  named  fiduciary,  as  the 
recordholder  of  Trust  shares).  Such 
Independent  Plan  Fiduciary  will  be 
required  to  represent  in  writing  to 
Salomon  Smith  Barney  that  such 
fiduciary  is  (a)  independent  of  Salomon 
Smith  Barney  and  its  affiliates  and  Cb) 
knowledgeable  with  respect  to  the  Plan 
in  administrative  matters  and  funding 
matters  related  thereto,  and  able  to  make 
an  informed  decision  concerning 
participation  in  the  TRAK  Program. 

(4)  With  respect  to  a  Plan  that  is 
covered  under  Title  I  of  the  Act,  where 
investment  decisions  are  made  by  a 
trustee,  investment  manager  or  a  named 
fiduciary,  such  Independent  Plan 
Fiduciary'  is  required  to  acknowledge,  in 
writing,  receipt  of  such  documents  and 
represent  to  Salomon  Smith  Barney  that 
such  fiduciary  is  (a)  independent  of 
Salomon  Smith  Barney  and  its  affiliates, 
(b)  capable  of  making  an  independent 
decision  regarding  the  investment  of 
Plan  assets  and  (c)  knowledgeable  with 
respect  to  the  Plan  in  administrative 
matters  and  funding  matters  related 
thereto,  and  able  to  make  an  informed 
decision  concerning  participation  in  the 
TRAK  Program. 

(1)  Subsequent  to  its  participation  in 
the  TRAK  Program,  each  Plan  receives 
the  following  written  or  oral  disclosures 
with  respect  to  its  ongoing  participation 
in  the  TRAK  Program: 

(1)  The  Trust's  semi-aimual  and 
annual  report  which  will  include 
financial  statement  for  the  Trust  and 
investment  management  fees  paid  by 
each  Portfolio. 

(2)  A  written  quarterly  monitoring 
statement  containing  an  analysis  and  an 
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'•\  illllillliill  nt  .1  PI, 111  lIUi's|nr\  ,11  (  iiilllt 

til  ,isc  (Tt.iiii  vshctlicr  till'  I'Kin  s 
iiu  ("stiiit'iit  iih|c(  tivfs  h.nr  bit'i'ii  iin't 
iiul  rt'i  nmiiifiKiinj^.  if  ri'i|uin'(l  i  Ikiiihi'n 
111  Piirtfnlid  ,illi)(  .itmns 

(,t|  If  rcipiirt'ii  h\  till' .triMiiL;i'ini'iit 
iii'giitiatcd  liclui'fii  till'  { .oiiMiltiiii; 
(irmif)  .111(1  a  .Sfi  tioii  4(I4|(  I  I'laii.  a 
i(iiartiTl\ ,  dt'lailfd  iiucstiiiciit 
fiorfnrniaiK  f  indiiitnrinn  rt'[iurt    iii 
writini;.  [irnMili'd  In  an  liidi'in'iidi'iil 
Plan  Fidiii:i,ir\  nf  Miih  Plan  slin\viiiy. 
Plan  Ifvcl  assi't  allot  atinns.  Plan  cash 
now  .in.ihsis  and  .inmi.di/.t'd  ri.sk 
ad|ustt'd  rates  of  r«'turn  for  Plan 
iiu'cslmcnts   In  .idditinn.  if  r»'(|iiir>'d  l)\ 
su(  h  arrangement,  Finaiu  i.d 
(^)nsultants  will  meet  periodit.allv  with 
Independent  Pl.in  F-'idiicianes  of  Set  tioii 
4()4((  )  Plans  to  discuss  the  report  ,is 
well  .IS  with  eligible  [larfK  i[)ant,s  to 
review  their  ai  ( oiints"  perforniant  e 

(4)  If  retjuired  hv  the  arrangement 
negotiated  ht^tween  the  Consulting 
Group  and  a  Section  4()4((  )  Plan,  a 
quarlerU  participant  performance 
monitoring  report  provided  to  a  Plan 
partici[>ant  which  a(-companies  the 
participants  benefit  statement  and 
describes  the  investment  [)erformance  of 
the  Portfolios,  the  iiue:,tmenl 
performaiit  e  of  the  partu  ipant's 
individual  investment  in  the  TfiiAK 
Program,  and  gives  market  ( ommentarv 
and  toll-free  numbers  th.it  will  enable 
the  participant  to  obtain  more 
information  about  the  TKAK  Progr.im  or 
to  amend  his  or  her  investment 
allocations 

(5)  On  a  quarteriv  and  annual  basis, 
written  disclosures  to  all  Plans  of  the  (a) 
percentage  of  each  Portfolios  brokerage 
commissions  that  are  paid  to  Salomon 
Smith  Bariiev  and  its  affiliates  and  (b) 
the  average  brokerage  conuiiission  per 
share  p.iiil  b\  each  Portfolio  to  .Salomon 
Smith  FJarne\  and  its  .iffiliates.  as 

(  ompared  to  the  .iverage  brokerage 
commission  per  share  p.iid  tiv  the  Trust 
to  brokers  other  than  S.ilomoii  Smith 
Barney  and  its  affiliates,  both  expressed 
■ts  cents  per  share 

(m)  Salomon  Smith  Barn«v  shall 
maintain,  for  ,i  permd  of  six  ve.irs.  the 
records  net  essar\  to  eii.iliK'  the  persons 
described  in  paragraph  (n)  of  this 
Si'ction  to  determine  whether  the 
conditions  of  this  exemption  h.ue  been 
met,  except  that  (  I  )  ,i  prohibited 
transat  tion  will  not  be  (.onsidered  to 
have  occurred  if.  due  to  circumstances 
bevond  the  < ontrol  of  Salomon  Smith 
Barnev  and'or  its  , iffiliates,  the  ret  ords 
are  lost  or  destroved  prior  to  the  end  of 
the  six  vear  period,  .ind  |J)  no  partv  in 
interest  other  than  Salomon  Smith 
Barnev  shall  be  subjet  t  to  the  t  ivil 
penalty  that  may  be  .issessed  untler 
section  502(i)  of  the  Ai  t.  or  to  the  taxes 


imposed  b\  set  ti<)n  4't7.il.i)  and  (til  of 
the  (  ode.  if  the  rei  ords  are  not 
111, lint. lined,  or  are  not  avail.ible  lor 
I'xainin.ition  ,is  ret}uire<i  b\  p.iragraph 

(ll)  below 

(ii)(  1 1  Kx(  I'pt  ,is  provided  in  set  tion 
(J)  nt  this  p,tr<tgra[)h  ,iiid 
notwithstanding  an\  provisitins  of 
subp,iragraphs  (a)(2)  and  (b)  of  section 
504  of  the  Ai\.  the  retords  referred  to 
111  paragraph  (m)  of  this  Section  II  shall 
111'  mil  ondititinallv  available  at  their 
I  ustoiii.iry  location  during  normal 
business  hours  bv. 

(.-\)  Anv  dulv  authorized  employee  or 
re[)resentative  of  the  IJepartment  or  the 
SerVK  e; 

(B)  .^ny  fiduciary  of  a  participating 
Plan  or  anv  dulv  authorized 
re[)resentative  of  such  fidut  larv. 

(C)  Anv  ( untributing  em[)lover  to  anv 
partK  ipating  Plan  or  anv  dulv 
.nithonzed  employee  reprtjsentative  of 
such  emplo\(!r;  and 

(IJ)  .Xnv  participant  or  beneficiary  of 
.inv  participating  Plan,  or  any  dulv 
.iiithorized  representative  of  such 
participant  or  beneficiarv 

{2\  None  of  the  persons  described 
above  m  subparagraphs  (B)-(D)  of  this 
fjaragraph  (n)  shall  be  authorized  to 
examine  the  trade  secrets  of  Salomon 
Smith  Barney  or  commercial  or 
finaiK  lal  information  which  is 
[irivileged  or  <  onfidential. 

Section  III.  Definitions 

For  purposes  of  this  proposed 

exemption: 

(a)  The  term  "Salomon  Smith  Barnen  " 
means  Salomon  Smith  Barnev  Inc.  and 
dn\  affiliate  of  Salomtm  Smith  Barney, 
as  defined  in  paragraph  (b)  of  this 

Set  t ion  III 

(b)  An  "affiliate'   of  Salomon  Smith 
B.irne\-  int  hides — 

(1)  .Any  perstin  tfiret  tlv  or  indirectly 
through  one  or  more  intt>rmediant^s. 
I  nntrolling.  t  ontrolled  by.  or  under 
(  onimon  control  with  Salomon  Smith 
Barney;  (For  purposes  of  this 
subf)aragraph.  the  term  "control"  means 
the  power  to  exercise  a  controlling 
innueiK  e  ovt!r  the  management  or 
j)oli(  les  of  a  [jersoii  other  than  an 
induidual  ) 

(d)  :\n\  individual  who  is  .iri  offic  (>r 
(.IS  defined  in  Set  tion  lll(d)  hereof), 
diret  tor  or  partner  m  Salomon  Smith 
Barney  or  a  person  described  in 
subp.iragra[)h  (b)(  1 ), 

(t)  .\n\  corporation  or  partnership  of 
whit  h  Salomon  Smith  Barney  or  an 
.iffili.ite  describetl  in 
siib[)aragraphs(h)(l).  is  a  10  percent  or 
more  partner  or  owner;  and 

(4)  Any  corporation  or  partnership  of 
whit  h  any  individual  which  is  an 
offict'r  or  director  of  Salomon  Smith 


Barne\ ,  is  a  10  pen  ent  or  more  partner 
or  owner 

(c)  .\i\     Independent  Plan  Fiduciary" 
is  a  Plan  fidut  iar\  which  is  independent 
of  Salomon  Smith  Barne\'  anti  its 
affiliates  and  is  either — 

{]]  A  Plan  administrator,  sponsor. 
trustee  or  named  fiduciary,  as  the 
ret:f)rdholder  of  Trust  shares  untler  a 
Section  404(c)  Plan; 

(2)  .•K  participant  in  a  Keogh  Plan. 

(:<)  An  individual  covereci  under  (i)  a 
self-tlirected  IRA  or  (ii)  a  Section  40:i(b) 
iMan.  whif:h  invests  in  Trust  shares; 

(4)  A  trustee,  investment  manager  or 
nametl  fi(fut:iar\'  responsible  for 
investment  decisions  in  the  case  of  a 
Title  I  Plan  that  does  not  permit 
individual  direction  as  contemplated  by 
Section  404(c)  of  the  Act;  or 

(5)  A  partit:ipant  in  a  Plan,  such  as  a 
Section  404(f:)  Plan,  who  is  permitted 
under  the  terms  of  such  Plan  to  diret:t, 
and  who  elects  to  direct  the  investment 
of  assets  of  his  or  her  account  in  such 
Plan. 

(d)  The  term  "officer"  means  a 
president,  any  vice  president  in  charge 
of  a  principal  business  unit,  division  or 
function  (such  as  sales,  administration 
or  finance),  or  any  other  officer  who 
performs  a  policymaking  function  for 
the  entity- 
Section  IV.  Effective  Dates 

If  granted,  this  proposed  exemption 
will  be  effective  as  of  April  1.  2000. 
with  respect  to  the  amendments  to 
S(<ction  Il(i)  and  Section  Ili(b)  and  the 
inclusion  of  new  Section  Ill(d). 

The  availability  of  this  proposed 
exemption  is  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  the 
application  for  exemptitjn  are  true  and 
f:omplete  and  accurately  describe  all 
material  terms  of  the  tran.sactions.  In  the 
case  of  continuing  transactions,  if  any  of 
the  material  facts  or  representations 
dest.ribed  in  the  applications  change, 
the  exemption  will  cease  to  apply  as  of 
the  date  of  such  change.  In  the  event  of 
any  such  change,  an  application  for  a 
new  exemption  must  be  made  to  the 
Department 

For  a  mtire  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decisitin  to  grant  PTE  92- 
77.  PTE  94-50  and  PTE  99-15.  refer  to 
the  proposed  exemptions  and  the  grant 
notices  which  are  cited  above. 

Signed  Ht  W.tshiugUin.  D  (.'.-.  this  2.')lh  fia\ 
nt  Ma\.  2000 

Ivan  L.  Stra.sfeid, 

Dim  tor  ot  F.\i'nif)lion  Deiirminatinns. 
Pfnsuin  (ind  Wflfarv  flefif//f.s  Adminif-lmlum. 
f '  .S  Ofparlijirnt  ot  Ixihor 
\IK  Do.    00-rUi4:i  lilfci  5-11-00.8  4.1  am] 
BILLING  CODE  4510-29-P 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  Polar 
Programs:  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  C]ommittee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Xami'  and  Comniitlff  Code:  Special 
Emplirfsis  Panel  in  PijIht  Pnignuiis  (1209). 

Datf  and  Timv  \mw  27-29.  2000.  H.W  am- 
"i  ])ni. 

P/orp  .National  S(  ience  Foundation.  4201 
Wilson  Blvd..  Room  :i:i().  .-Hrlinglon.  \ .\ 

'I  v;>r  nt  Mf'ftinii:  Clloseii 

Cdntact  Person.  Poll\  .\.  PcnhHle.  Program 
Manager.  .Antan  tic  Biologv  and  Medicine. 
Offn  e  of  }\)lar  Programs.  Km.  7,t.t  S.  4201 
Wilson  Bouli'vard.  .Xrlington.  \'.\  222M). 
Teleplione:  (70:i)  H0f.-10:i.1. 

Sftnutf's  Ma\  lie  oi)tained  from  the  rontai  t 
person  listed  al)o\e. 

Purpose  of  Mi'i'ting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  .NSF  for  finani  iai  support. 

Agenda  To  re\ie\v  and  evaluate  proposals 
submitted  to  Life  in  Extreme  Environments 
(LExEN)  \SF-00-:S7  as  part  ot  the  selection 
proi  ess  lor  awards 

Reason  for  (Closing.  The  proposals  being 
reviewed  include  information  of  a 
jjroprietary  or  (  onfidential  nature,  including 
technical  information:  finant  ial  data,  such  as 
salaries:  and  personal  information 
(  oncerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  r> 
r.S.C.  .T,T2b((.].  (4)  and  (0)  of  the  Government 
in  the  .Sunshine  Act. 

Dated:  May  26.  2000. 
Karen  I.  York, 

Committee  Management  Officer. 

IFR  Doc  .  00-1.1681  Filed  ,5-31-00:  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-336] 

Northeast  Nuclear  Energy  Company; 
Notice  of  Withdrawal  of  Application  for 
Antendment  to  Facility  Operating 
License 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  the  request  of  Northeast  Nuclear 
Energy  Company  (the  licensee)  to 
withdraw  part  of  its  December  14,  1999, 
application  as  supplemented  February 
11,  March  30,  and  April  26,  2000,  for' 
proposed  amendment  to  Facility 
Operating  License  No.  DPR-65  for  the 
Millstone  Nuclear  Power  Station,  Unit 
No.  2,  located  in  Waterford. 
Connecticut. 

By  letter  dated  April  28,  2000,  we 
issued  Amendment  No.  245  approving 
the  proposed  changes  with  the 


exception  of  those  changes  related  to 
technical  specification  (TS)  Section 
3.9.11.  "Refueling  Operations — Water 
Level — Reactor  Vessel."  These  proposed 
changes  would  have  revised  the 
terminology,  applicability,  surveillance 
requirements,  and  the  associated  action 
statement  for  TS  Section  3.9.11 , 
"Refueling  Operations — Water  Level — 
Reactor  Vessel." 

The  Commission  had  previously 
issued  a  Notice  of  Consideration  of 
Issuance  of  Amendment  published  in 
the  Federal  Register  on  March  17,  2000 
(65  FR  14632).  However,  by  letter  dated 
April  26,  2000,  the  licensee  withdrew  a 
portion  of  the  amendment  request. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  December  14.  1999. 
as  supplemented  February  1 1 .  March 
30,  and  April  26,  2000,  arid  the 
licensee's  letter  dated  April  26,  2000, 
which  withdrew  the  portion  of  the 
application  related  to  TS  Section  3.9.11. 
The  above  documents  are  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW.. 
Washington,  DC,  and  accessible 
electronically  through  the  ADAMS 
Public  Electronic  Reading  Room  link  at 
the  NRC  Web  site  (http://www.nrc.gov). 

Dated  at  Rockville.  Maryland,  this  24th  da\ 
of  May  2000. 

For  the  Nuclear  Reguiatorv  Commission, 
Jacob  I.  Zimmerman, 
Project  Manager.  Section  2.  Project 
Directorate  1.  Division  of  Licensing  Project 
Management.  Office  of  .\uclear Reactor 
Regulation. 
IFR  Doc.  00-13690  Filed  5-31-00:  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Investment  Company  Act  Release  No. 
24474;  812-12008] 

Armada  Funds,  et  al.;  Notice  of 
Application 

May  24.  2000. 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission"). 
ACTION:  Notice  of  an  application  under 
section  17(b)  of  the  Investment 
Company  Act  of  1940  ("Act")  for  an 
exemption  from  section  17(a)  of  the  Act. 

SUMMARY  OF  THE  APPLICATION: 

Applicants  request  an  order  to  permit 
certain  series  of  Armada  Funds 
("Armada")  to  acquire  all  of  the  assets 
and  liabilities  of  all  of  the  series  of  The 
Parkstone  Group  of  Funds  ("Parkstone") 
(the  "Reorganization").  Because  of 


certain  affiliations,  applicants  may  not 
rely  on  rule  1  7a-8  under  the  Act 
APPLICANTS:  Armada.  Parkstone.  and 
National  City  Investment  Management 
Company  ("NCIMC  "). 
FILING  DATES:  The  application  was  filed 
on  March  1.  2000.  and  amended  on  Mav 
23.  2000. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  ser\ing  applicants  with  a 
copy  of  the  request,  personally  or  b\ 
mail.  Hearing  requests  should  be 
received  by  the  SEC  bv  5:30  p.m.  on 
lune  15.  2000.  and  should  be 
accompanied  by  proof  of  service  on 
applicants  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  ser\ice. 
Hearing  requests  should  state  the  nature 
of  the  winter's  interest,  the  reason  for 
the  request,  and  the  issues  contested. 
Persons  may  request  notification  bv 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary.  SEC.  450  Fifth 
Street.  NW,  Washington,  DC  20549- 
0609.  Armada.  Parkstone.  One  Freedom 
Valley  Drive,  Oaks.  Pennsylvania  19456: 
NCIMC.  1900  East  Ninth  Street. 
Cleveland.  Ohio  44114. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bruce  R.  MacNeil.  Staff  Attorney.  (202) 
942-0634  (Division  of  Investment 
Management,  Office  of  Investment 
Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SECs 
Public  Reference  Branch.  450  Fifth 
Street.  NW..  Washington.  DC  20549- 
0102  (telephone  (202)  942-8090). 

Applicants'  Representations 

1.  Parkstone,  a  Massachusetts 
business  trust,  is  registered  under  the 
Act  as  an  open-end  management 
investment  company  and  is  comprised 
of  16  series  (the  "Acquired  Funds '). 
Armada,  a  Massachusetts  business  trust, 
is  registered  under  the  Act  as  an  open- 
end  management  investment  company. 
Armada  is  compared  of  28  series.  16  of 
which  will  participate  in  the 
Reorganization.  Eleven  of  these  series 
are  currently  operating  (the  "Operating 
Acquiring  Funds")  and  5  are  newly 
organized  shell  series  (the  "Shell 
Acquiring  Funds."  and  together  with 
the  Operating  Acquiring  Funds,  the 
"Acquiring  Funds").  The  Acquiring 
Funds  and  the  Acquired  Funds  are 
collectively  referred  to  as  the  Funds." 
Applicants  state  that  the  investment  that 
the  objectives,  policies  and  restrictions 
of  each  Acquired  Fund  and  its 
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(()rrespt>n(linj4  Ai:quiring  Fund  aro 
substdutitillv  similar 

2   N(!lM{i  is  TM^isttTt'd  under  th»- 
Investment  .Xdvisers  A(.t  of  lM4t)  inid  is 
the  investment  adviser  for  the  .Xc  ((uired 
Funds  and  Operating  A(.()uiring  Funds 
and  will  be  the  investment  adviser  tor 
the  Shell  Acquiring;  Fiinils.  N(ilM(.  is  a 
wholly-owned  subsidiary  of  National 
C^ity  C^orporation  ("NCIC") 

3.  National  (iitv  Hank,  a  subsidiary  of 
N(;(!.  and  certain  of  its  .iffiliatf^d 
companies  ("National  Citv  (Iroup"). 
hold  of  rncord.  in  their  name  and  in  the 
names  of  their  nominees,  more  than  5% 
(and  with  respec  t  to  certain  Funds  more 
than  2^'\<)  of  the  outstanding  voting 
securititfs  of  certain  of  the  Funds   All  of 
these  securities  are  held  for  the  benefit 
of  otht'rs  in  a  trust.  agenc:v.  c:ustodial.  or 
other  fiduciary  or  representative 
ciapacity.  except  that  certain  of  the 
companies  of  National  (litv  Croup  mav. 
at  times,  own  economic  inter«'sts  in 
certain  money  market  Funds  for  their 
own  account 

4.  On  Novt'mber  14.  IHMH.  May  11. 
1999.  lulv  L'()-21.  1999  and  November 
17,  1999.  the  boards  of  trust«'es  of 
Armada  and  Parkstone  (the  "Boards'l 
including  a  majority  of  the  trustees  who 
are  not  "interested  persons."  as  defined 
in  section  2(a)(19)  of  the  Act 
("Disinterested  Trustees"),  approved 
Plans  of  Reorganization  (ea(  h  a  "Plan" 
and  collectively,  the  "Plans")  between 
Armada  and  Parkstone  Pursuant  to  the 
Plans,  each  Acquiring  Fund  will  accjuire 
all  of  the  assets  and  liabilities  of  the 
cnrrespf)nding  .-Xc  ()uired  Fund  in 
exchange  for  shares  of  the  Aiciuinng 
Funds. ' 

5   Armada  has  four  classes  of  shares: 
(Mass  A.  (".lass  B.  Class  C  and  Class  I 
Class  C  shares  will  not  Iw  involved  in 


'  TtlH  Aiqiiiri'il  [-uimIh  .iml  lh>-i[     urrfs|'..iiilian 
Ai  qiiiniiK  F'liinls  uri'   ( I  I  I'.irlksliiiic  I'riini' 
(  UiIixhIiiiiis  fiiiiil  iiiid  Anii.iiU  Vlnin'v  M.irliHl  l-iiiiil 
(2)  I'Hrksli'iic  I    S   ( .iivi'riiiii''iil  (  IhliKnlmni  liiiiil 
iinil  Arinrtiiii  (iovrTiimiMii  M..ii>n  Vl.irkiM  Hind,  (J) 
Piirkstmitf  Fiix  hnx'  I  uiul  .iikI  Ariii>iilii  1  m  Kxnmpt 
M.iiit'V  Vlarki't  KiiiU   141  l'.irk.sliiii»  Hiniil  hiiinl  mnl 
AnnniiM  Hntid  Kuiid.  I'll  l^lrk^ll>tl■•  I  iiiiil»d  Mnliirilv 
Bond  Kuiid  and  Aniiiid.i  ilnh.iiu  I'd  Iiii  <iiti>'  hmnl 
(h)  fark.^toiif  Inti'riiu'dinlc  I.ovitiiiiiimiI  ()l)liK«li'Hi'> 
Hiiiil  rtiid  Ariiiiid.i  liitiTiiii'di.iti'  Bond  F\ind.  ('I 
l'iirk»tiiiii'  Ini  iiini'  Kuml  .iiid  .Ariiutdii  K(|uilv  ln<i<ini' 
Fiiitil.  IH)  i'«irksl<init  Snndl  ( :4ipil.ili/,.4tii>M  Hiiiid  iinil 
Ariiwidii  Siiiidl  ( .«(i  (iruwili  I  iind.  l"t|  I'.irkslniii' 
IntiTiiiiliotial  lJi"i<civt!rv  Kuiid  iind  Arm.iil.i 
InliTmiliuiial  Kf|iiilv  Fuml   1 10)  I'lirlsidiu-  Hiil.iin  ''d 
AlliH  (limn  t-iiiiil  .mil  .'\riii.idii  ,Mli>i  iilimi  F-iind.  (Ill 
I'lirksliiiif-  \aliiiiiul  Iiix  Ixi'inpl  lloiid  hiind  .ind 
Arni.id.i  N.iliMii.d  Tux  K\riii()l  Hmid  I- mid   lU'l 
I'.irkNtiiiii'  t.iirK<'  (.apil.ili/nlinn  )  iind  and  Armada 
l..(rKiT  Cip  nllni  Fund    II  tl  I'.irksliMio  ILS. 
( lovxrniiiiiiil  liii  iicnr  l-iind  ainl  ArniiulH  IIS. 
(iovi'riunoiil  liiiiiiiiii  Kiind   1141  I'urkttniif  Mid 
(Ijipit.ili/iitiiiii  Kimd  mid  .'Vrrii.id.i  Mid  (  jip  (.niwlli 
Kiiiid,  (I'll  Arm. id. I  Mii  liiK<iii  Miinn  ip.il  Hniid  Fund 
and  Ariiiiifl.i  Mii  fii>;aii  Miinii  ipal  Hkih)  I  tiiid.  and 
(Hil  I'arksliinii  I  rt*HMirv  I  mid  and  .\riu.id.i  1  ft-asiirv 
Plus  Monoy  Markol  Fund 


the  Reorganization  Parkstone  has  three 
classes  of  shares   Investor  A.  Investor  B. 
and  Institutional  The  number  of 
Acquiring  Fund  shares  to  he  issued  to 
shareholders  of  the  Acquired  Fund  will 
be  determined  by  dividing  the  aggregate 
net  assets  of  ea(  h  .Acquired  Fund  class 
by  the  net  asset  value  per  share  of  the 
corresponding  Ac  (juiring  Fund  class, 
eac:h  c;omputed  as  of  the  close  of 
business  on  the  c:losing  date  ("('losing 
Date")   Shareholders  of  Investor  A. 
Investor  B.  and  Institutional  shares  of 
the  Acquired  Funds  will  receive  (Mass 
A.  ("lass  B,  and  (ilass  I  shares, 
respectively,  of  the  corresponding 
Ac:quiring  Fund   The  Plans  provide  that 
thi!se  Acquiring  Fund  shares  will  be 
distributed  pro  rata  to  the  shareholders 
of  record  in  the  applu^able  Acquired 
Fund  class,  determined  as  of  the  close 
of  business  on  the  ('losing  Date,  in 
complete  liquidation  of  each  Acquired 
Fund  .Applicants  anticipate  that  the 
Closing  Date  will  be  on  or  around  lune 
16. 2000 

6  Applicants  state  that  the 
investment  objei:tives.  policies,  and 
restric;tions  of  c^ach  Acquiring  Fund  are 
substantially  similar  to  those  of  its 
corresponding  Acquired  Fund.  Class  A 
and  Investor  A  shares  are  subject  to  a 
front  end  sales  charge  and  a  rule  12b- 

1  distribution  fiH!  and  c.er1ain 
shareholders  may  be  subject  to  a 
deferred  sales  charge.  (Mass  B  and 
Investor  B  shares  are  subject  to  a 
contingent  deftTred  sales  charge-  and  a 
rule  I2l>-1  distribution  fee  Class  I  and 
Institutional  shares  are  subject  to  a  rule 
12b-l  distribution  fee  but  not  a  .sales 
charge  No  sales  charge  will  be  imposed 
in  connection  with  the  Reorganization 
For  purposes  of  calculating  the  deferred 
sales  charge,  shareholders  of  Investor  A 
and  Investor  B  shares  of  the  Acquired 
P'unds  will  \w  deemed  to  have  held 
Class  A  and  Class  B  shares  of  the 
corresponding  Ac:quiring  Fund  since  the 
dat»'  the  shareholders  initially 
pure  based  the  shares  of  the  Acquired 
Fund 

7  The  Hoards,  iiic  ludinga  ma|ority  of 
the  Disinterested  Trustees,  found  that 
}>ar1ic  ipation  in  the  Reorganization  is  in 
the  best  interest  of  eac  h  Fund  and  that 
the  interests  of  existing  shareholders  of 
the  Funds  will  not  be  diluted  as  a  result 
of  the  Reorganization   In  approving  the 
Reorganization,  the  Hoards  c  onsidered. 


•■(.U^s  ,\  anil  B  slian's    il  .Armada  Moiwi  Marki'I 
Fund.  Arniadn  (rtivi-rninMiit  Monf\  Marki-l  Fund 
Arinuda  Fa*  Kxempt  Mnni'V  MarkrI  Fund  and 
.^rmada  FroaMirN  I'liM  Mnncv  Marki't  hiind  and 
liivusliir  .^  and  H  shanm  of  t'arkstime  Prime 
OliliKHtinns  Fund.  Carksliinr  f  S  (.iivHrnnifnl 
()blignliiin>  Fund,  {'arkslcinp  Titx-Fn>«'  Fund,  and 
l*Hrksiuni'  I'roaiury  Fund  are  not  sub|«ct  (o  any 
mIh»  i  hargn 


among  other  things:  (a)  The  potential 
effect  of  the  Reorganization;  (b)  the 
expense  ratios  of  the  Acquiring  Funds 
and  the  Acquired  Funds:  (c)  the 
compatibility  of  the  investment 
objec:tives  and  investment  strategies  of 
the  .Acquiring  Funds  and  Acquired 
Funds;  (d)  the  terms  and  conditions  of 
the  Plans:  and  (e)  the  tax-free  nature  of 
the  Reorganization.  The  Ac:quiring 
Funds'  Board  also  considered  that 
Armada  and  National  City  Bank  will 
»»qually  bear  the  expenses  asscjciated 
with  the  Reorganization,  except  that 
Armada  will  bear  any  registration  fees 
payable  under  federal  and  state  law. 

8.  The  Plans  may  be  terminated  by 
mutual  written  consent  of  the  Acquiring 
Fund  and  Acquired  Fund  at  any  time 
prior  to  the  Closing  Date.  In  addition, 
either  party  may  terminate  a  Plan  in 
writing  without  liability  to  the 
terminating  party  if  certain  conditions 
are  not  satisfied  prior  to  the  Closing 
Date. 

9.  Definitive  proxy  solicitation 
materials  have  been  filed  with  the  SEC 
and  were  mailed  to  the  Acquired  Funds 
shareholders  on  or  about  March  31. 
2000.  A  special  meeting  of  the  Acquired 
Funds'  shareholders  was  held  on  May 
10,  2000,  and  the  Acquired  Funds' 
shareholders  approved  the  Plans. 

10.  The  consummation  of  the 
Reorganization  is  subject  to  the 
following  conditions:  (a)  A  registration 
statement  under  the  Securities  Act  of 
1933  for  the  Acquiring  Funds  will  have 
become  effective;  (h)  the  Acquired  Fund 
shareholders  will  have  approved  the 
Plans;  (c)  applicants  will  have  received 
exemptive  relief  from  the  SEC  with 
respect  to  the  issues  in  the  application; 

(d)  the  Funds  will  have  received  an 
opinion  of  counsel  concerning  the  tax- 
free  nature  of  the  Reorganization:  and 

(e)  each  Acquired  Fund  that  is  not 
reorganizing  into  a  corresponding  Shell 
Acquiring  Fund  will  have  declared  a 
dividend  to  distribute  substantially  all 
of  its  investment  company  taxable 
income  and  net  capital  gain,  if  any.  to 
its  shareholders  Applicants  agree  not  to 
make  any  material  changes  to  the  Plans 
that  affpc:t  the  application  without  prior 
SF;C  staff  approval. 

Applicants'  Legal  Analysis 

1.  Section  17(a)  of  the  Act  generally 
prohibits  an  affiliated  person  of  a 
registered  investment  company,  or  an 
affiliated  person  of  that  person,  acting  as 
princ:ipal,  from  selling  any  security  to. 
or  purchasing  any  security  from,  the 
company  Section  2(a)(3)  of  the  Act 
defines  an  "affiliated  person  "  of  another 
person  to  include  (a)  any  person  that 
directly  or  indirectly  owns,  controls,  or 
holds  with  power  to  vote  5%  or  more 


of  the  outstanding  voting  securities  of 
the  other  person;  (b)  any  person  5%  or 
more  of  whose  outstanding  voting 
securities  are  directly  or  indirectly 
owned,  controlled  or  held  with  power  to 
vote  by  the  other  person;  and  (c)  any 
person  directly  or  indirectly  controlling, 
controlled  by.  or  under  common  control 
with  the  other  person. 

2.  Rule  1 7a-8  under  the  Act  exempts 
from  the  prohibitions  of  section  17(a) 
mergers,  consolidations,  or  purchases  or 
sales  of  substantially  all  of  the  assets  of 
registered  investment  companies  that 
are  affiliated  persons  solely  by  reason  of 
having  a  common  investment  adviser, 
common  directors/trustees,  and/or 
common  officers,  provided  that  certain 
conditions  set  forth  in  the  rule  are 
satisfied. 

3.  Applicants  state  that  the  National 
City  Group  holds  of  record  more  than 
5%  (and  in  some  cases  more  than  25%) 
of  the  outstanding  voting  securities  of 
certain  of  the  Funds.  Because  of  this 
ownership,  applicants  state  that  the 
Funds  may  be  deemed  affiliated  persons 
for  reasons  other  than  those  set  forth  in 
rule  1 7a-8  and  therefore  unable  to  rely 
on  the  rule.  Applicants  request  an  order 
pursuant  to  section  17(b)  of  the  Act 
exempting  them  from  section  17(a)  to 
the  extent  necessary  to  consummate  the 
Reorganization. 

4.  Section  17(b)  of  the  Act  provides 
that  the  SEC  may  exempt  a  transaction 
from  the  provisions  of  section  17(a)  if 
the  evidence  establishes  that  the  terms 
of  the  proposed  transaction,  including 
the  consideration  to  be  paid,  are 
reasonable  and  fair  and  do  not  involve 
overreaching  on  the  part  of  any  person 
concerned,  and  that  the  proposed 
transaction  is  consistent  with  the  policy 
of  each  registered  investment  company 
concerned  and  with  the  general 
purposes  of  the  Act. 

5.  Applicants  submit  that  the  terms  of 
the  Reorganization  satisfv'  the  standards 
set  forth  in  section  17(b).  Applicants 
note  that  the  Boards,  including  a 
majority  of  the  Disinterested  Trustees, 
found  that  participation  in  the 
Reorganization  is  in  the  best  interests  of 
each  Fund  and  that  the  interests  of  the 
existing  shareholders  of  each  Fund  will 
not  be  diluted  as  a  result  of  the 
Reorganization.  Applicants  also  note 
that  the  Reorganization  will  be  based  on 
the  Funds'  relative  net  asset  values. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland, 
Deputy  Sfrrftary- 

|FR  Doc    00-1361,'5  Filed  .5-11-00;  8:4.'5  am] 
BILUNG  CODE  8010-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-42817;  File  No.  SR-OPRA- 
99-01] 

Options  Price  Reporting  Authority; 
Notice  of  Filing  and  Order  Granting 
Accelerated  Effectiveness  of 
Amendment  to  OPRA  Plan  Adopting  a 
Participation  Fee  Payable  by  Each  New 
Party  to  the  Plan 

May  24.  2000. 

On  August  16,  1999,  pursuant  to  Rule 
llAa3-2  under  the  Securities  Exchange 
Act  of  1934  ("Act"),i  the  Options  Price 
Reporting  Authority  ("OPRA")  2 
submitted  to  the  Securities  and 
Exchange  Commission  ("Commission  ") 
an  amendment  to  the  Plan  for  Reporting 
of  Consolidated  Options  Last  Sale 
Reports  and  Quotation  Information 
("OPRA  Plan  ").  The  proposed 
amendment  would  add  provisions 
applicable  to  a  participation  fee  payable 
by  each  new  party  to  the  OPRA  Plan 
and  codifies  procedures  applicable  to 
the  admission  of  new  parties  to  the 
OPRA  Plan.  Notice  of  the  proposed 
OPRA  Plan  amendment  was  published 
in  the  Federal  Register  on  October  20, 
1999.3  7}je  Commission  received  three 
comment  letters  on  the  proposed  OPR.\ 
Plan  amendment.''  On  January  3,  2000, 
Aprd  28,  2000,  and  May  18,  2000, 
OPRA  submitted  Amendments  Nos.  1, 
2,  and  3,  respectively. ^  The  Commission 


M7CFR  240.nAa3-2. 

■^OPR-A  is  a  National  Market  System  Plan 
approved  by  the  Commission  pursuant  to  Section 
11.^  of  the  Act  and  Rule  llAa3-2  thereunder  See 
Securities  Exchange  Act  Release  No  17638  (Mar 
18,  1981).  The  OPRA  Plan  provides  for  the 
collection  and  dissemination  of  last  sale  and 
quotation  information  on  options  that  are  traded  on 
the  member  exchanges.  The  five  exchanges  which 
agreed  to  the  OPRA  Plan  are  the  .American  Stock 
Exchange  ("Amex");  the  Chicago  Board  Options 
Exchange  CCBOE'");  the  .New  York  Stock  Exchange 
(■■NYSE"),  the  Pacific  Exchange  (■pCX'):  and  the 
Philadelphia  Stock  Exchange  ('Phlx") 

'  .Sep  Securities  Exchange  Act  Release  No,  42002 
1Q<  tober  13,  1999|.  64  FR  56543. 

*  Sep  letters  from  Gerald  D.  Putnam.  Chief 
Executive  Officer.  Archipelago.  L.L.C.,  to  lonathan 
G.  Katz,  Secretary,  Commission,  dated  November 
10,  1999  (".Archipelago  Letter'):  the  L'nited  States 
Department  of  [ustice.  to  the  Commission,  dated 
.November  10,  1999  ("Justice  Letter'');  and  Michael 
I  Simon,  Senior  Vice  President.  General  Counsel, 
and  Secretary,  International  Securities  Exchange,  to 
lonathan  G  Katz.  Secretary.  Commission,  dated 
November  17,  1999  ('ISE  Letter"). 

'  See  letters  to  Deborah  L  Flynn.  Division  nf 
Market  Regulation.  Commission,  from  loseph 
Comgan,  Executive  Director.  OPRA.  dated 
December  31,  1999  ('.A.raendment  No.  1  "I  and  April 
26.  2000  (■'. Amendment  No.  2  ")  See  also  letter  to 
lohn  Roeser,  Division  of  Market  Regulation, 
Commission,  from  loseph  Corrigan.  Executive 
Director,  OPR.A,  dated  May  17.  2000  ('Amendment 
No.  3").  In  Amendment  No.  1.  OPRA  responded  to 
the  issues  raised  by  commenters.  but  proposed  no 
changes  to  its  original  filing.  In  Amendment  No.  2. 


is  publishing  this  notice  and  order  to 
grant  accelerated  approval  to  the 
proposed  OPRA  Plan  amendment,  as 
revised  by  Amendment  No.  3.  and  to 
solicit  comments  from  interested 
persons  on  Amendment  No.  3. 

I.  Background 

Currently,  the  OPRA  Plan  provides 
that  any  national  securities  exchange  or 
registered  securities  association  whose 
rules  governing  the  trading  of 
standardized  options  have  been 
approved  by  the  Commission  may 
become  a  part}'  to  the  OPRA  Plan, 
provided  it  agrees  to  conform  to  the 
terms  and  conditions  of  the  OPRA  Plan. 
However,  the  OPRA  Plan  does  not 
provide  procedures  for  the  application 
process  or  for  a  participation  fee  to  be 
paid  by  an  exchange  at  the  time  it 
becomes  a  party  to  the  OPRA  Plan. 

In  response  to  the  application  recently 
received  from  the  International 
Securities  Exchange  ("ISE")  to  become  a 
party  to  the  OPRA  Plan  and  in 
anticipation  of  the  receipt  of  additional 
applications  from  other  new  options 
exchanges,  OPRA's  initial  filing 
proposed  to  incorporate  into  the  OPRA 
Plan  certain  application  forms  and 
procedures  to  be  used  to  apply  to 
become  a  party  to  the  OPRA  Plan  and 
to  obtain  interim  access  to  the  OPRA 
system  and  to  the  OPRA  Processor  for 
planning  and  testing  purposes.  The 
initial  filing  also  proposed  to  add  to  the 
OPRA  Plan  provisions  for  a  one-time 
participation  fee  pavable  bv  each  new 
party  to  the  OPRA  Plan. 

The  Commission  received  three 
comment  letters  on  the  proposed  OPR.\ 
Plan  amendment. 6  None  of  the 
commenters  oppose  the  proposed 
establishment  of  an  OPRA  participation 
fee.  However,  the  commenters  raise 
concerns  regarding  the  factors  OPRA 
proposed  to  consider  in  determining  the 
amount  of  the  participation  fee, 
asserting  that  the  proposed  OPRA  Plan 
amendment  could  create  a  barrier  to 
entry  into  the  options  industry-  that 
could  harm  competition.  In  response  to 


OPR.A  proposed  to  revise  the  list  of  factors  to  be 
considered  in  the  determination  of  a  participation 
fee  and  to  implement  the  proposed  fee  structure  on 
a  temporary  basis  to  expire  at  the  end  of  calendar 
year  2000  In  Amendment  No  3  as  described 
below.  OPR.A  proposes  to  modify  its  initial  filing  tr. 
incorporate  into  the  OPRA  Plan  the  concept  of  a 
participation  fee.  with  the  specific  standards 
applicable  to  the  determination  of  the  amount  of  a 
participation  fee  to  be  added  bv  a  future  OPRA  Plan 
amendment,  subject  to  Commission  approval. 
OPR.A  also  proposes  to  make  conforming  changes 
to  its  Application  .Agreement. 

'•See  .Archipelago  Letter,  lustice  Letter,  and  ISE 
Letter,  supra  note  4. 
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the  ( (iiiHiifriters.  C)PR/\  jimposcs  In 
iiiiidifv  tht'  propiis.il 

II.  Description  and  Purpose  of 
Amendment  No.  3  tti  the  Plan 
Amendment 

'rh»'  purjiosf  uf  .Xnit'iulnn'iit  No    t  to 
thr  propiisfd  ( )1'K.\  I'laii  ,iint'ii(iiii('iit    .in 
(ifs(  nhi'd  .ihiivi',  IS  til  turtlicr  in()<iif\ 
th.it  part  of  the  pnipns.'d  ( )^'K.^  I'ldn 
.imondmnuf  conct^riiing  the 
parti(  ip.itnin  fff.  ami  to  niako 
(  oiiforiiHtig  (  li.mgt's  to  thf  .Appiu  atioii 
Aurt'fnit'nt  tilcil  as  part  of  the  oriniii.il 
filiiig   Hf(aiis.-thf{)l'KA  I'ian 
partK  ipants  ami  thi-  (iommissnm  havr 
not  vft  rt'a(  ht'(i  a^;n'«'mfnt  on  the 
prciist-  st.indarcis  to  b«'  apphfii  iii 
dt'tprriimiii^  tht-  atnoiint  of  thr 
partK  ipation  fcr.  ( )PKA  propnst's.  id 
Anu'iidmcnt  No  .<  to  tht-  OPKA  ['Ian 
.initMidintMit.  to  fliinm.iti'  the  proposed 
fa(  tors  to  ht'  (  onsidcrfd  in  dctcrnnning 
the  participation  fer  and  the 
rciiuimncnt  that  the  fcf  hi-  paid  as  a 
condition  to  hivorninn  .i  partv  to  the 
Ol'KA  Plan  "  histt-ad.  Ainfiidnifnl  No    t 
would  incorporatf  into  the  OPKA  Pl.in 
onlv  the  c(inc:ept  of  a  participation  fff-. 
with  the  sptH  ifi(  standards  ap[)li(:ahlt"  to 
tht'  di'turnunatioii  of  the  amount  of  tin- 
fee  to  he  added  hv  a  hiture  OPKA  Plan 
amendment  that  would  be  .sub)e(.t  to  a 
separate  filing  and  {Commission 
approval   Although  anv  new  (),irtv  to  the 
OPKA  F'lan  would  he  suf)|e<  t  to  the  new 
participation  fee.  the  fee  would  not  be 
pavable  until  after  the  appHcable 
standiirds  have  been  .ipproved  [)v  the 
(iomnussion  <ind  .i  s[ie(:iH(   fee  based  on 
those  standards  has  been  aj^reed  upon 
bv  OPKA  and  the  new  partu  ipant 

A  new  exchange  would  not  have  a 
vote  on  the  adoption  of  the  specific 
standards  .ipplu  .ible  to  the 
d»'termination  of  the  fee  to  l)e  paid  bv 
that  partv  or  on  the  determination  of  the 
amount  of  the  fee  based  on  those 
standards,  although  it  niav  partic:ipate 
with  the  other  parlies  in  the  disc  ussion 
of  tht'  specific  standards  to  be  adopted 
As  was  provided  in  the  proposed  OPKA 
Plan  amendment  .is  ori^in.illv  fih'd.  in 
the  event  OPKA  and  llie  new  partK  ipant 
do  not  a^ree  on  the  amount  of  the 
participation  fee,  the  amount  of  the  tee 
will  be  subject  to  review  bv  the 
(Commission  pursuant  to  .Section 
UA(b)(S)  of  the  .Vt  ■' 

III.  Solicitation  of  (Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  ami 
arguments  (  oni  eniini;  .Xniendinent  No 
.<  to  the  proposed  ( )Pk.\  Plan 


.iiiieiidment.  including  whether  it  is 
(  (insistent  with  the  .At  t   Persons  making 
written  submissions  shouhl  file  six 
(  opies  thereof  with  the  ,Se(  relar\ , 
.Se(  unties  and  Kx(  hange  (.ommission. 
4'5()  Fifth  .Street,  N'W.  Washington,  DCC 
J()ri-}'»-()f)()4   Copies  of  the  submission. 
.ill  subse(iuenl  amendments,  and  all 
written  statements  with  respet  t  to 
.\niendment  No,  .)  to  the  proposed 
OPK.\  Pl.in  amendment  that  are  Tiled 
with  the  Commission,  and  all  written 
1  uminuiiK  ations  relating  to  the 
.Amendment  No  .<  to  the  proposed 
OPKA  Plan  amendment  between  the 
(Commission  and  anv  person,  other  than 
those  withheld  from  the  public  in 
ac  (.ordanc  e  with  the  provisions  of  r> 
U,S.C,  5.=)2.  will  be  available  for 
inspec  tion  and  copving  in  the 
( Commission's  Public  Keference  Room. 
( .opies  of  the  filing  also  will  be  available 
at  ihe  princ  ipal  offices  of  OPR.\   .Ml 
submissions  should  refer  to  file  number 
.sK-()PKA-4iM)l  and  should  he 
submitted  bv  |une  22.  2()()() 

IV.  (Commis.sion's  Findings  and  Order 
(iranting  Accelerated  Approval  of 
Amendment  No.  3  to  the  Proposed 
OPRA  Plan  Amendment 

.After  careful  review,  the  Commission 
finds  that  the  proposed  OPR.A  Plan 
amendment  as  revised  hv  Amendment 
No  .1,  IS  consistent  with  the 
rec^uirements  of  the  .Ac:t  and  the  rules 
>uu\  regulations  thereunder  '" 
.Specificallv.  the  (Commission  believes 
that  .Amendment  No,  3  to  the  proposed 
OPRA  Plan  amendment  is  consistent 
with  Rule  1 1  Aa3-2  ' '  in  that  it  will 
contribute  to  the  maintenanc:e  of  fair 
and  orderlv  markets  and  remove 
impediments  to  and  perfect  the 
m»M;hanisms  of  a  national  market 
svstem.  The  (Commission  notes  that  any 
new  partv  to  the  OPR.A  Plan  would  be 
subjt>c:t  to  a  parlicipaticm  fee   The  fee. 
however,  would  not  be  pavable  until 
■ifter  spec  ific:  standards  for  determining 
the  fee  have  been  approved  bv  the 
(Comnussion  and  a  spec  ific:  fee  based  on 
those  standards  has  been  agreed  upon 
bv  OPR.A  and  the  new  participant. 

The  C  .1  immission  b»'lie\es  that  is 
reasonable  for  the  OPK.A  Plan  to  provide 
for  <in  initial  participation  fee  to  be  paid 
bv  new  parties  to  the  OPR.A  Plan.  Until 
specific  standards  can  be  agreed  upon 
bv  the  OPK.A  partic  ipants  and  approved 
bv  the  (Commission,  however,  the 
(Commission  believes  it  is  appropriate 
liir  new  exchanges  to  be  admitted  as 
parties  to  the  ()PR.A  Plan  without 


recjuiring  such  new  parties  to  pay  a 
[larticipation  fee  immediatelv. 

In  addition.  .Amendment  No  A  to  the 
OPR.A  Plan  amendment  would  allow 
new  parties  to  the  OPRA  Plan  to 
participate  in  discussions  regarding  the 
specific  standards  on  whic;h  the 
partic;ipation  fee  is  to  be  based,  but 
would  prohibit  new  parties  from  \(iting 
on  the  adoption  of  such  standards.  The 
(Commission  believes  that  because 
specific;  standards  would  be  the  subject 
of  a  separate  filing  and  published  by  the 
(Commission  for  notic;e  and  comment, 
new  parties  would  have  a  vcjice.  if  not 
a  vote,  regarding  the  proprietv  of  suc:h 
standards.  Further,  the  (Commission 
notes  that  such  standards  will 
ultimatelv  be  subject  to  ("ommission 
approval.  whic:h  will  c-nsure  further 
review  of  this  issue 

The  Commission  finds  good  cause  to 
accelerate  the  approval  of  .Amendment 
No.  3  to  the  proposed  OPRA  Plan 
amendment  prior  to  the  thirtieth  day 
<ifter  the  date  of  publication  in  the 
Federal  Register.  The  (Commission  notes 
that  .Amenclment  No,  3  to  the  proposed 
OPRA  Plan  amendment  is  responsive  to 
concerns  expressed  by  commenters  and 
Commissicm  staff  regarding  the 
proprietv  of  the  proposed  factors  to  be 
considered  in  the  determination  of  a 
participation  fee.  In  addition,  approving 
Amendment  No.  3  to  the  proposed 
OPRA  Plan  amendment  on  an 
accelerated  basis  will  permit  the  OPRA 
Plan  to  provide  for  a  fee  as  ISE  becomes 
a  partv  to  the  (JPR.A  Plan,  The 
(Commissicm  believes  that  approving  the 
amended  proposal  on  an  accelerated 
basis  will  provide  the  OPRA  Plan 
participants  additional  time  to  develop 
appropriate  standards  upon  which  a 
participation  fee  should  be  based, 
without  unnecessarily  delaying  ISE's 
bid  to  become  a  party  to  the  (3PRA  Plan, 
The  (Commission  finds,  therefore,  that 
granting  accelerated  approval  of 
Amendment  No,  3  to  the  proposed 
OPRA  Plan  amendment  is  consistent 
with  Section  11 A  of  the  Act.'' 

V.  Conclusion 

It  IS  therfforv  ordered,  pursuant  to 
Rule  nAa3-2  of  the  Act,"  that  the 
proposed  OPRA  Plan  amendment,  as 
amended  by  .Amendment  No,  3.  (SR- 
OPRA-99-01)  is  approved  on  an 
accelerated  basis 


For  the  Commission,  bv  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
aiithoritv.''' 

Margaret  H.  MrParland. 
Dt'putv  SfiTrian,'. 

|FR  Doc.  00-13616  Filed  .5-31-00;  8:4.5  am] 
BILUNG  CODE  8010-01-M 
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'"  In  HpprrivinR  Ihis  propospii  ( )I'KA  I'lnii 
amPiniriifnt   lh*»  (^nmmissmn  hd.s  <  nnsuier***!  it*. 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-42821;  File  No.  SR-CBOE- 
00-18] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Chicago  Board  Options  Exchange, 
inc.  To  interpret  Rules  Relating  to 
Customer  Communications 

Mav  24,  2000 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act") '  and  Rule  19b-4  thereunder,-' 
notice  is  hereby  given  that  on  April  20. 
2000,  the  Chicago  Board  (Jptions 
Exchange,  Inc.  ("CBOE"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  descTibed  in 
Items  1.  II.  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CBOE  proposes  to  issue  a 
Regulatory  Circular  to  its  membership 
setting  forth  a  clarifying  interpretation 
to  Exchange  Rule  9.21.  Communications 
to  Customers,  which  governs 
communications  from  member  firms  to 
customers  or  members  of  the  public. 
The  text  of  the  proposed  rule  change  is 
available  at  the  CBOE  and  at  the 
Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
CBOE  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  CBOE  has 
prepared  summaries,  set  forth  in 


Sections  A,  B.  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory-  Organization's 
Statement  of  the  Purpose  o),  ana 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Exchange  Rule  9.21.  Communications 
to  Customers,  governs  communications 
between  Exchange  members  and  their 
customers  and  other  members  of  the 
public.  The  Exchange,  along  with  the 
other  options  exchanges,  has  published 
Guidelines  for  Options  Communications 
("Guidelines")  '  to  explain  the  customer 
communications  rules  of  the  options 
exchanges  and  the  interpretations  of 
these  rules.  The  Exchange  proposes  to 
issue  a  Regulatory  Circular  to  formallv 
install  a  clarifying  interpretation  that 
has  long  been  applied  by  the  Exchange, 
This  interpretation  deals  with  the 
requirement  to  discuss  tax 
considerations  when  engaging  in  certain 
option  strategies.  Although  the 
Exchange  believes  this  interpretation  to 
be  consistent  with  and  fairly  implied  by 
Rule  9.21  and  the  Guidelines,  the 
Exchange  believes  that  clarification  in  a 
Regulatory  Circular  would  be  beneficial 
to  its  members. 

Although  Rule  9.21  is  silent  regarding 
tax  considerations  in  customer 
communications,  the  Guidelines  and  the 
Exchanges  internal  checklist 
("Checklist"),  which  CBOE's 
Department  of  Financial  and  Sales 
Practice  Compliance  uses  in  reviewing 
communication  materials,  do  require 
that  tax  considerations  be  discussed  in 
communications  in  certain 
circumstances.  The  Guidelines  state, 
"depending  upon  the  technical  or 
specific  nature  of  such  communication, 
any  one  or  more  of  the  following  points 
should  be  addressed."  The  Guidelines 
go  on  to  list  various  considerations, 
including  the  following  statement  about 
taxes,  "(sjince  options  transactions  may 
involve  complex  tax  considerations,  it 
would  misleading  to  omit  the  mention 
of  such  strategies  from  any 
communication  that  discusses  or 
recommends  options  strategies."  In 
response  to  comments  and 
recommendations  made  by  the 
Commission's  Office  of  Compliance 
Inspections  and  Examinations,  the 
Exchange  in  February  1994  added 
language  to  its  Checklist  reflecting  the 
Exchanges  long-standing  practice  in 
reviewing  communications  for  tax 


■-  1!)  I    SX:   7H\t-\ 
'M7CFR  240  llAa3-2 


'M7CFR  200  30-3(a)(29) 
'  15  LI  S.C,  78s(b)(l| 
M7CFR  240  19H-4 


5  See  Securities  Exchange  Act  Release  No,  29682 
(September  13.  1991),  56  FR  47973  (September  23 
1991)  (File  Nos.  SR-Amex-90-38;  SR-CBOE-90- 
27;  SR-NASI>-91-02:  SR-NYSE-90-51,  and  SR- 
PSE-90-41) 


considerations.  That  practice  was.  and 
is,  to  require  a  discussion  of  tax 
considerations  if  the  communication  is 
educational  material  nr  sales  literature 
that  is  strategy  specific  and  complex. 

The  Exchange  believes  that  more 
clarification  could  be  proxided  to  its 
members  regarding  this  topic  and  has. 
therefore,  decided  to  issue  an 
interpretation  in  a  Regulatory  Circular 
clarifving  which  communications 
require  a  mention  about  tax 
considerations.  The  language  in  the 
interpretation  mimics  the  language 
contained  in  the  Exchange's  (Checklist. 
The  proposed  interpretation  states  that 
an  advisory  concerning  taxes  is  required 
for  educational  material  and  sales 
literature  involving  specific,  detailed 
and  complex  option  strategies.  In 
addition,  the  proposed  interpretation 
states  an  advisory  regarding  taxes  is  not 
necessary  where  the  communication  is 
of  a  general,  noncomplex  nature  or 
involves  common  basic  options 
strategies  (e.g.,  purchasing,  covered 
writing  or  cash  secured  put  writing)  .An 
example  of  an  appropriate  advisorv 
concerning  taxes,  where  one  is  needed, 
would  be,  '[b]ecause  of  the  importance 
of  tax  considerations  to  all  option 
transactions,  the  investor  considering 
options  should  consult  with  his  her  tax 
advisor  as  to  how  taxes  affect  the 
outcome  of  contemplated  options 
transactions." 

Again,  although  the  proposed 
interpretation  merely  restates  the 
Exchange's  long-standing  policy  in 
reviewing  customer  communications  for 
the  inclusion  of  discussions  of  tax 
considerations,  the  Exchange  believes 
that  this  policy  also  makes  sense  from 
a  practical  standpoint.  The  Exchange 
believes  that  in  common,  basic  option 
strategies  the  tax  consequences  are 
straightforward.  Therefore,  the 
Exchange  believes  that  the  inclusion  of 
a  tax  advisory  in  all  communications 
might  serve  to  lessen  the  impact  of  the 
advisory  in  those  cases  where  the 
advisory  serves  a  useful  purpose. 

The  Exchange  believes  that  formal 
clarification  of  this  interpretation  of 
Rule  9.21  is  warranted;  however,  the 
Exchange  also  believes  that  its  long- 
standing interpretation  is  appropriate 
and  supported  by  the  language  of  the 
Guidelines. 

2.  Statutory  Basis 

The  CBOE  believes  the  proposed 
Regulatory  Circular  interpretation  of 
Exchange  Rule  9.21  is  consistent  with 
and  further  the  objectives  of  Section 
6(b)(5)''  of  the  Act  in  that  it  is  designed 
to  remove  impediments  to  a  free  and 


"Isr.SC  78f(b)15). 
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open  markot  and  tci  protect  investors 
and  the  public  interest. 

B  SclfRfffuhiton-  Onjc/n/zof/on  s 
Statcmfiit  nn  Hurdvn  on  C.omfwtttion 

The  CHOE  doe.s  not  btslieve  that  the 
proposed  Kej^ulatory  (;iri:ular 
interpretation  of  E.xchange  Rule  M  21 
will  impose  anv  burden  on  competition 

C  Self-Ht^f(ul<itur\'  C  )qnmization  s 
Statement  nn  C.oniinents  on  the 
Pn}posed  Rule  l^hnnfie  Reteived  From 
Members.  Participants,  or  (Mhem 

No  written  comments  were  solicited 
or  received  with  respec  t  to  the  proposed 
Re^ulatorv  (lirtiular  interpretation  of 
E.xchan^^e  Rule  4  21 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Chanf;e  and  Timing  for 
Commission  Action 

Within  :).S  ddvs  of  th»-  date  of 
publication  of  this  notic:e  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  (iommission  may  designate  up  to 
40  days  of  su(  h  d.ite  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  AS  to  which  the  self  regulatory 
organization  c:on.sents,  the  Commission 
will: 

(A)  By  order  approve  sue  h  proposed 
rule  change,  or 

(B)  Institute  priK;eedings  to  determine 
whether  the  proposed  rule  c  hange 
should  be  disapprove<l 

IV.  Solicitation  of  Comments 

Interested  persons  are  mvitful  to 
submit  written  dat.t,  vu?ws.  and 
arguments  com  eriiiiig  the  foregoing, 
including  whether  the  proposed  rule  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  .Secretary. 
Securities  and  Exchange  (iommission. 
4.'iO  Fifth  Street.  NVV  .  Washington.  DC 
20.544-0604  Copies  of  the  submission, 
all  subsequent  amendments.  <ill  written 
statements  with  respect  to  the  propost'd 
rule  change  that  art^  filed  with  the 
(iommissirin.  and  all  written 
commiinu  ations  relating  to  tbf 
proposed  rule  change  between  the 
Commission  and  anv  person,  other  th.iii 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of')  I'  ,S  ( .'   '1.52.  will  be 
available  for  inspec  tion  and  ( upviiig  in 
the  Commissions  Piiblu  Kefereiii  >■ 
Room   Copies  of  sue  b  filing  will  also  lie 
avail. ibie  for  iiispec  tmn  ,iiid  i  oping  .il 
the  priiii  ipal  offi(  r  nf  the  CHOK   .Ml 
submissions  should  refer  to  File  \o 
SR-CHOF-OO-IH  and  should  b.- 
submitteii  bv  lune  22.  2000 


K(ir  Ihe  (Commission,  bv  thi-  Division  nf 
Market  KegulHtion.  pursiiaiit  lu  (it'li^alcd 
fiutlinntv  '' 

Margaret  H.  McKarland, 
!h'put\  .Sc(  rvlun 

jKR  Doc.  00-13671  Filed  i- 11-00.  H  4.5  ami 
aiLLINO  COOC  M10-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[RaiMM  No.  34-42822;  Fll«  No.  SR-PCX- 
00-10] 

Svlf-Ragulatory  Organizations;  Notice 
of  Filing  and  Immadlata  Effactlvaness 
of  Proposad  Rule  Change  by  the 
Pacific  Exchange,  Inc.  Relating  to  ttie 
PCX  Application's  MId-PoInt  Price 
Profile 

.MdV  24    2000 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  E.xchange  Act  of  1934 
("Act")  '  and  Rule  19b-^  thereunder, - 
notice  is  hereby  given  that  on  Mart:h  26, 
2000,  the  Pacific  E.xchange.  Inc. 
("Exchange  '  or  'P(;X").  filed  a 
proposed  rule  change  with  the 
Securities  and  Exchange  Commission 
("SEC"  or  "(kimmission ').  The 
proposed  rule  change  is  described  in 
Items  1,  II.  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  (Commission  is  publishing  this 
notic:e  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

1,  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  is  filing  a  proposed  rule 
change  to  modify'  the  definition  of  the 
term  "Orders"  under  Exchange  Rule 
l-S.Kf)  of  Its  Rules  of  the  Board  of 
Governors,  as  such  term  is  used  for 
purposes  of  the  Pi.\  Application  of  the 
OptiMark  .System  ("PCCX  Applic;ation"), 
and  to  add  (iommentarv  04  to  Rule  5.3. 
Rules  of  the  Board  of  (iovernors. 
Equities  Trading,  Trading  Differentials, 
to  provide  for  separate  minimum 
trading  differentials  for  certain  profiles 
111  the  PCX  .Applit  ation   The  proposed 
rule  (hange  would  permit  certain  PCX 
.\ppli(  ation  Profiles  to  receive  an 
execution  under  specified 
cin  urnstani  es  at  pri(  e  increments  finer 
than  the  minimum  trading  differential 
pt-rmitted  under  the  Exchange's  rules 
for  other  transai  tions  on  the  Exchange 
The  text  of  the  [imposed  rule  change  is 
available  at  the  Exchange  and  at  the 
Commission. 


II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  sections  A,  B  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

On  September  17,  1997,  the 
Commission  approved  the  PCX 
Application. '  The  PCX  Application  is  a 
computerized,  screen-based  trading 
service  for  use  by  Exchange  members 
and  their  customers  to  purchase  or  sell 
equity  securities  listed  or  traded  on  the 
Exchange  (  "PCX  Securities").  The  PCX 
Application  is  a  supplement  to  the 
Exchange's  traditional  floor  facilities 
and  allows  PCX  members  and  their 
customers  to  submit  expressions  of 
trading  interest  known  as  "Profiles" 
anonymously  from  their  computer 
terminal.  As  stated  in  the  Approval 
Order,  Profiles  do  not  constitute  "bids  ' 
or  "offers"  within  the  meaning  of 
Exchange  Act  Rule  llAcl-1,  the  "Firm 
Quote  Rule."  Rather,  each  Profile  "is 
only  a  generalized  expression  of  interest 
with  conditions  attached  and  is  not 
eligible  for  execution  until  the 
completion  of  the  Cycle."  * 

The  PCX  Application  includes  several 
types  of  Profiles  where  price  can  be 
pegged  to  reflect  changes  in  a  specific 
market  parameter.  The  midpoint  price 
("MP")  Profile  is  a  type  of  pegged 
Profile  An  MP  Profile  allows  a  user  to 
enter  a  Profile  to  be  priced  at  the 
midpoint  of  the  national  best  bid  or 
offer  ("NBBO")  posted  on  the 
consolidated  Quotation  System  ("CQS") 
at  the  time  of  a  matching  cycle  of  the 
PCX  Application.  The  MP  feature  will 
automatically  update  the  price  of  any 
buv  or  sell  Profile  designated  by  the 
user  of  the  PCX  Application  to  conform 
to  the  midpoint  of  the  NBBO  displayed 
on  CQS  .Ml  Profiles,  other  than  the'CQS 


Profiles  and  those  Profiles  created  from 
the  PCX  Specialist's  book,  are  eligible  to 
be  designated  as  an  MP  Profile. 

The  tracking  of  the  relevant  CQS 
information  for  MP  Profiles  occurs  on  a 
real-time  basis  in  a  dynamic  fashion, 
such  that  the  price  of  each  designated 
MP  Profile,  irrespective  of  the  NBBO 
when  it  was  entered,  is  based  on  most 
current  available  NBBO.  For  example,  if 
the  matching  cycle  of  the  PCX 
Application  (known  as  a  "Call")  for  a 
particular  PCX  Security  is  scheduled  to 
take  place  at  11:30  a.m.  Eastern  time, 
the  price  of  each  MP  Profile  will  be 
updated  to  reflect  the  midpoint  between 
the  consolidated  best  bid  and  offer 
prices  immediately  prior  to 
commencement  of  the  Call  at  11:30. 
From  a  functional  standpoint,  it  would 
be  as  if  the  user  of  the  PCX  Application 
had  entered  a  Profile  at  that  instant  with 
the  associated  price  equal  to  the 
midpoint  of  the  NBBO.  Accordingly,  all 
MP  Profiles  receive  a  new  entry  time  at 
the  beginning  of  each  matching  cycle  in 
which  they  are  included."'  Of  course,  all 
Profiles  received  by  the  Opti.Mark 
System,  whether  or  not  designated  as 
MP,  will  be  centrally  processed  based 
on  a  computer  algorithm.  As  specified 
in  Exchange  Rule  15.3(c).  eligible 
coordinates  from  such  buy  and  sell 
Profiles  will  be  matched  based  on  the 
stated  principles  of  priority,  and  Profiles 
so  matched  will  result  in  orders  capable 
of  immediate  execution. •■ 

The  Exchange  proposes  to  modif>'  its 
rules  so  that  an  MP  Profile  can  be 
executed  at  a  trading  differential  finer 
than  permitted  under  Exchange  rules. 
Currently,  the  Exchange's  minimum 
price  variation  is  'ih  ("teenie  ").  Over 
the  course  of  the  first  year  of  operation 
of  the  PCX  Application,  OptiMark  and 
the  Exchange  have  become  aware  of  a 
limitation  affecting  MP  Profiles  when 
the  NBBO  in  a  matching  cycle  is  an  odd 
teenie  or  a  single  teenie.  As  described 
above,  an  MP  Profile  should  be  priced 
at  the  midpoint  of  the  NBBO.  For  an 
even  teenie  spread  of  '/h  or  greater,  the 
midpoint  can  be  determined  precisely 
(e.g.,  the  midpoint  of  an  NBBO  of  $20- 
$20'  '8  is  $20'  ,h).  Midpoint  pricing  is 
more  difficult  for  an  odd  teenie  spread 
because  the  true  midpoint  can  only  be 
expressed  in  one  thirty  seconds.  For 
example,  the  midpoint  of  an  NBBO  of 
$2O-$20 '  ih  is  $20  V:)2.  Because  the 


Exchange's  minimum  trading 
differential  is  Vie,  a  true  midpoint 
cannot  be  achieved.  Thus,  OptiMark 
would  effect  a  match  between  buy  and 
sell  MP  Profiles  at  either  $20'/h  or 
$20V'ih,  depending  upon  whether  the 
buy  or  sell  Profile  had  time  prioritv.  A 
similar  problem  arises  when  the  NBBO 
is  '/ih  because  the  true  midpoint  can 
only  be  expressed  in  one  thirty  seconds 
[e.g.,  an  NBBO  of  $2O-$20'  ibj.  In  this 
situation,  OptiMark  will  not  effect  a 
match  of  MP  Profiles. 

Institutional  customers  of  OptiMark 
have  asked  the  Exchange  to  revise  the 
midpoint  pricing  feature  so  that  a  real 
midpoint  trade  can  take  place  in  odd 
teenie  markets  and  Vib  markets."  To 
achieve  this,  the  Exchange  proposes  to 
allow  executions  of  MP  Profiles  to  take 
place  in  the  PCX  Applications  at  finer 
trading  differentials  than  '  ih.  Thus,  the 
Exchange  proposes  to  amend  its  Rules 
to  allow  an  MP  Profile  to  be  executed  at 
a  price  increment  as  small  as  '  h^  or. 
upon  conversion  to  decimal  pricing,  to 
one  half  of  the  minimum  price 
variation.  "^ 

Exchange  Rule  5.3(b)  provides  the 
Exchange  with  the  authority  to 
determine  the  trading  increments  for 
equity  securities  traded  on  the  Exchange 
by  filing  a  proposed  rule  change  with 
the  Commission  pursuant  to  Section 
19(b)(3)(A)  of  the  Act."  The  PCX 
believes  that  a  trading  differential  of  '  >,4 
is  appropriate  for  MP  Profiles  so  that  a 
true  midpoint  trade  can  be  effected  in 
thePCX  Application.  The  PCX  notes 
that  several  other  exchanges  operate 
auxiliar)'  matching  systems  that  price  in 
finer  increments  than  available  in 
regular  trading.'"  The  Exchange  believes 
that  a  finer  trading  differential  for 
executions  of  MP  Profiles  will  facilitate 
enhanced  Profile  interaction  at  prices 
consistent  with  the  continued 
movement  in  the  industry  to  reduce  the 


MTCFR  200  3()-3(«|t12|. 
>15l'  SC   78s(hl(II 
»17CKR.J40  |l»b-4 


'  Sw'  .Se<  unlifs  hxi  hann"'  .\t  I  KrI.'rtsc  Nh    )<«)«(. 
(SpplHmb*-r  \-    iy«T),  h2  KK  "iOOth  (.Si-pti'mtx-r  24 
14171  (SK-ltX-Mr-lHIl   Apprcivrtl  Ont.T   I  Th.- 
Ii:.\  .Ap,'li(  rtli'iii  tirts  t)f>'n  III  ii|»>r<<titin  on  llic 
ExLliaiig'-  Mill  1"  Ia[iiii4r%  1999. 

*  Id  at  n(KH6. 


'The  Exchange  has  represented  that  Optimark 
will  make  information  nn  the  operation  of  the  MP 
Profile  available  to  u.sers  of  the  PC^.X  .Application. 

"  .Ml  MP  Profile.s  in  a  matching  c  vrle  on  the  same 
side  of  the  market  are  prioritized  at  cording  to  time 
iif  entry  of  the  Profile  into  the  PCX  Application 
.After  a  tyc  le.  all  unexecuted  MP  Profiles  that  are 
not  cancelled  are  automatically  entered  into  the 
next  matching  cycle  at  the  beginning  of  the  cycle. 


"Customers  that  use  indexation  strategies  or  are 
passive  investors  are  particularly  interested  in  using 
the  midpoint  pricing  feature. 

«  I'nder  Exchange  Rule  5.3(b).  mcjst  PCX 
Securities  trade  in  minimum  increments  of '  i.  of 
a  dollar  In  1998.  the  Commission  approved  the 
Exchange  s  proposal  to  permit  trading  on  the 
Exchange  Floor  at  increments  of  '  ij  or  '  m  in  order 
to  match  bids  and  offers  displayed  by  other  markets 
for  the  purpose  of  preventing  Intermarket  Trading 
.System  trade-throughs.  See  Securities  Exchange  .\(  t 
Release  No  40199  (|uly  T4.  1998).  63  FR  3936b 
duly  22.  1998)  (SR-PC"X-97-^6) 

"15  use.  78s(b)(3)|A). 

'°  For  example,  the  Philadelphia  Stock  Exchange 
("Phlx")  operates  a  VWAP  matching  system  which 
report  trades  in  fractions  rounded  to  the  nearest 
'-J-.I..  See  Securities  Exchange  .Act  Release  .No 
41210  (March  24.  1999).  64  FR  15847  (.April  1. 
1999)  (SR-PHLX-96-14).  The  Commission  also 
approved  a  modified  trading  variation  for  the 
Chicago  Match  System,  See  Securities  Exchange  .Act 
Release  No.  35030  (November  30.  1994).  59  FR 
63141  (December  7.  1994). 


minimum  trading  increment.  This  is  a 
value-added  service  that  has  been 
requested  by  many  customers  and 
supported  by  PCX  members  in 
discussions  with  PCX  staff  and 
OptiMark  personnel. 

The  Exchange  notes  that  all 
transactions  resulting  from  midpoint 
pricing  will  be  identified  with  a  special 
sale  condition  so  that  members,  public 
investors  and  others  can  distinguish 
such  trades  from  other  trade  reports 
executed  on  the  Exchange. "  It  is 
important  to  note  that  these  new  finer 
price  increments  apply  only  to  executed 
trades  and  not  to  the  entry-  of  Profiles  or 
to  publish  bids  and  offers.  In  other 
words,  trades  resulting  from  the  MP 
ser\'ice  may  be  executed  on  the  basis  of 
'/r,4  increments;  however,  it  will  still  not 
be  possible  to  enter  Profiles,  bids,  or 
offers  in  '64  increments. 

2.  Statutory-  Basis 

The  Exchange  believes  that  the 
proposal  is  consistent  with  the 
provisions  of  Section  6(b)(5)  of  the 
Act  '-^  in  that  the  PCX  Application  is  a 
facility  that  is  designed  to  promote  just 
and  equitable  principles  of  trade  and  to 
protect  investors  and  the  public  interest. 
and  is  not  designed  to  permit  unfair 
discrimination  between  customers, 
issuers,  or  dealers.  In  addition,  the 
Exchange  believes  that  the  proposed 
rule  change  is  consistent  with 
provisions  of  Section  llA(a){l)(B)  of  the 
Act, '  *  w-hich  states  that  new  data 
proce^smg  and  communications 
techniques  create  the  opportunity  for 
more  efficient  and  effective  market 
operations. 

B.  Self-Regulatory  Organization  s 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary'  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 


''■  The  Exchange  confirmed  with  the  .Securities 
Industry  .Automation  Corporation  (  'SLAC'I  that  it  is 
feasible  to  report  through  the  Omsolidated  Trade 
System  (  "CT.S")  any  transactions  resulting  from 
midpoint  pricing  in  price  increments  as  small  as  '■»»» 
of  a  dollar,  and  that  surh  transactions  will  t>e 
reported  to  CTS  with  the  sale  condition   "B"  to 
indicate  midpoint  pricing  Telephone  conversation 
between  Brian  P   Faughnan.  Managing  Director, 
MDS'NMS  Planning  and  CTS  CQS  Development, 
SI.AC:.  and  David  DiCenso.  Director.  Equit\ 
Operations,  PCX  on  March  21 .  2000 

'-15  U.S.C.  78f(b)|5), 

'M5U.S.C.  78k-l(a)(l)(B) 
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C  Sclf-Re^uIatory  Organization's 

Stittrntfnt  on  Coninwitts  on  thr 
Pntpost'il  Riilf  l^hiin^r  lit'c  rnnl  From 
Mi^inhtTs.  Participants,  or  Others 

The  Kxchan^*'  has  lu'ithtT  soHc  ited 
nor  rHct^iviui  vvrittt'ii  (oiiuiuJiits  on  the 
propostui  rulf  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  constitutes 
a  stated  poHcv,  practice  or 
interpretation  of  Kxchange  Rule  5  3(h) 
and  therefore,  has  heiome  immediatelv 
effective  pursuant  to  Section  UMb)(3)(A) 
of  the  Act  '^  and  subparagraph  (0(1)  of 
Rule  19b-4  thereunder  '•  The 
Commission  further  notes  that 
(Commentary  .01  of  the  Kxchanges  rules 
states  that  the  Kxchange  mav  change  the 
trading  differentials  for  securities  traded 
on  the  Kxchange  hv  filing  a  proposed 
rule  change  with  the  Commission 
pursuant  to  .Sec;tion  lw(b)(:i)(A)  of  the 
Act  "'  This  proposed  rule  change  would 
change  the  trading  differentials  for  the 
PCX  Applii  ation,  whii  h  constitutes 
trading  on  the  K\(  hange  The  language 
changes  to  Rule  5.3(h)  and  Rule  15 
merelv  effectuate  this  change  in  trading 
differentials  for  F'rofile  sin  the  I'CX 
Application. 

At  anv  time  within  HO  davs  of  the 
filing  of  a  rule  change  pursuant  to 
.Section  m(b)(;))(.\)  of  the  .\ct.  the 
Commission  mav  suinmarilv  ahrogat*; 
the  rule  change  if  it  a[>pears  to  the 
Commission  that  such  action  is 
neH:essarv  or  appropriate  in  the  publi( 
interest,  for  the  protecticm  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act 
Persons  making  writttui  submissions 
should  file  six  copies  thereof  with  the 
Secretarv".  Securities  and  Ex(  hange 
Commission.  450  Fifth  Street,  NVV  . 
Washington.  I)  C  2()54^()bt)9  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  betwt»i!n  the 
Commission  .ind  <uiv  person,  other  than 


those  that  mav  be  withheld  from  the 
public:  in  accordance  with  the 
provisions  of  5  U  S.C,  552.  will  be 
available  for  inspection  and  copving  in 
the  ( Commission's  Publn  Reference 
Room  Copies  of  such  filing  will  also  bo 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Kxchange.  All 
submissions  should  refer  to  File  .No. 
SR-PCX-00-10  and  should  be 
submitted  by  lune  22.  2000.'' 

For  the  (^iiiTunissiiin,  bv  thn  I)i\  isinii  (jf 
Markft  Kt'mildtKin.  pursuant  to  delegatmi 
.iiilhnritv 

Man<ar«l  H.  McFarland. 
l>rpi:t\  ,S(-'(  reton, 

IKK  l)<u    00-13673  Filed  5-31-Ot>,  H  45  ami 
BILLING  COOC  M10-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-42814;  File  No.  SR-Ptilx- 
00-11] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  lmnr>edlate  Effectlverwss 
of  Proposed  Rule  Change  by  the 
Philadelphia  Stock  Exchange,  Inc.  To 
Reduce  the  Value  of  Its  Computer  Box 
Maker  Index  Option  ("BMX") 

M.l\   -'  t    JODO 

Pursuant  to  Section  19(b)(1)  of  the 
.Securities  Exchange  Act  of  1434 
(  ■Act"),'  Rule  19b— 4  thereunder. •■ 
notice  IS  hereby  given  that  on  March  31, 
2000.  the  Philadelphia  Stock  Exchange. 
Inc.  ("Phlx  "  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
(Commission  ( "SECC"  or  "(Commission") 
the  proposed  rule  t:hange  as  described 
in  Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange, 
The  proposed  rule  change  has  been  filed 
bv  the  Phlx  as  a  "non-controversial" 
rule  change  under  Rule  19b-4(f)(6) 
under  the  Act  '  The  (Commission  is 
publishing  this  notice  to  solicit 
(  omments  on  the  proposed  rule  change 
from  intereste(i  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Kxchange  proposes  to  reduce  the 
value  of  Its  (Computer  Box  Maker  Index 
("Index")  option  ("BMX")  to  one-half  its 
present  value  bv  doubling  the  base 
market  divisor  used  to  calculate  the 
index.  Additionallv.  the  Exchange 
proposes  to  double  the  positiim  and 
exercise  limits  applicable  to  BMX  until 
the  last  expiraliim  then  trading  The 


index  is  a  price  weighted,  narrow-based. 
A.M.  settled  index  comprised  of  nine 
stocks  issued  by  companies  that 
manufacture,  market,  and  support 
desktop  and  notebook  personal 
computers  and  fault  tolerant  systems. ■• 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Phlx  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  Phlx  has  prepared 
summaries,  set  forth  in  Sections  A.  B. 
and  (C  below,  of  the  most  significant 
aspects  of  such  statements. 

A  Self-Regulator}-  Organization's 
Statement  of  the  Purpose  of.  and 
Statuton,'  Basis  for.  the  Proposed  Rule 
Change 

1   Purpose 

The  purpose  of  this  proposed  rule 
change  is  to  attract  additional  liquidity 
to  BMX.  The  Exchange  began  trading 
BMX  in  1998.'-  On  March  31.  2000.  the 
index  value  was  451.24  and  the  near- 
month  in-the-money  call  premium  was 
S35.125  per  contract.  The  Exchange 
proposes  to  conduct  a  "fwo-for-one 
split"  of  the  index,  to  reduce  the  value 
of  index  to  one-half  its  current  value. 
The  split  would  double  the  number  of 
BMX  contracts  so  that  for  each  BMX 
contract  held  at  the  time  of  the  split,  a 
c:ontract  holder  would  receive  two 
contracts  at  the  reduced  value,  with  a 
strike  price  one-half  of  the  original 
strike  price.*'  Additionally,  the 
Exchange  proposes  to  double  the 
position  and  exercise  limits  applicable 
to  BMX,  from  25,0000  contracts  to 
50,000  contracts,  until  the  last 
expiration  then  trading.  The  Exchange 
represents  that  the  proposed  changes 
would  result  in  an  index  value  of  225.50 
and  a  near-month  in-the-money  call 
premium  of  $17.56." 


"is  r.s.t;  78s(b)(.»(A) 

1M7  CFK  J4II  IMl.  4(f)l1l 

'"See  Sfi  uritlfS  bxc  hdiigi'  Ai  I  Ki'Iim.sc  Nu   JH7»0 
(luiie  2fi,  I9H7),  62  FK  3B087  ||uly  3.  1997MSR- 
i'CX-97-15J. 


"17(:KK  JW)  U»-;Ma)(l-!) 
1  15  V  SC   7«slb)(ll 
•'17(.KK  .141)  l'U>-> 
'17  OK. -40  19b-4inib) 


*  rhf  iiiJpx  IS  1  iimprisfii  cif  Ihp  ffillnwinR  storks 
Iprinian  markets  in  prfrpnthespsl  .\pplt"  (Computer. 
IiK    (Nasdaq),  (Idmpaq  Oiirp   (NVSKl.  Dell 
( 'Dnipiiter  Cdrp   INasHaq).  (■atcwav  200C).  Inr. 
INVSE).  Hewlitt  Packard  Co  (NYSE),  Internatinnal 
Busiiifss  MaLhinPS  (NY.SFl.  Mi<  rem  Tpc.hnologv. 
Im    ( \YSE).  .Sun  Mi(  rosvstfms.  Inr   (Nasdaq):  and 
rnisvsCorp   (NYSE) 

■'  Set-  .S«>riintif"s  Fx(  han^t'  ,\<t  Kpleasi'  Nn   ;tq89') 
(.^pril  21,  19981,  B:)  FR  2.3327  (.^prll  2B    1998) 

"Fur  instan(f   thn  hulder  of  a  BMX  800  lall  «ill 
rf<  eivp  two  BMX  400  (  alls 

'  The  txi  han({(>  rppresents  that  this  proi  pdiirp  is 
similar  lo  thp  lypp  used  fur  equity  options,  wherp 
the  underlying  security  is  sub|Pct  to  a  two  for-i.ine 
stock  split 


In  conjunction  with  the  split,  the 
Exchange  will  list  strike  prices 
surrounding  the  new,  lower  index 
value,  pursuant  to  Phlx  Rule  1101  A. 
The  trading  symbol  will  remain  as  BMX. 
The  Exchange  will  announce  the 
effective  date,  the  strike  price,  and  the 
position  limit  changes  by  way  of  an 
Exchange  memorandum  to  the 
membership. 

The  Exchange  is  proposing  this  rule 
change  to  attract  additional  liquiditv  to 
BMX,  The  Phlx  believes  a  two-for-one 
split  will  reduce  the  value  of  the  index 
and  will  have  a  positive  effect  on  overall 
transaction  volumes  by  making  the 
option  premiums  more  attractive  for 
retail  investors.  Additionally,  the 
Exchange  believes  that  a  reduced  index 
value  will  encourage  additional  investor 
interest  because  investors  will  be  able  to 
utilize  this  trading  vehicle  with  a 
smaller  amount  of  capital.  The 
Exchange  believes  that  attracting 
additional  investors  will  create  a  more 
active  and  liquid  trading  environment. 

2.  vStatutorv  Basis 

For  these  reasons,  the  Exchange 
believes  that  the  proposed  rule  change 
is  consistent  with  Section  6  of  the  Act." 
in  general,  and  in  particular,  with 
Section  6(b)(5). '^  in  that  it  is  designed  to 
promote  just  and  equitable  principles  of 
trade,  as  well  as  to  protect  investors  and 
the  public  interest,  by  establishing  a 
lower  index  value,  which  should,  in 
turn,  facilitate  trading  in  BMX  options. 
The  Exchange  believes  that  reducing  the 
value  of  the  index  should  not  raise 
manipulation  concerns  or  adversely 
impact  the  market,  because  the 
Exchange  will  continue  to  employ  its 
surveillance  procedures  and  has 
proposed  an  orderly  procedure  to 
achieve  the  index  split,  including 
adequate  notice  of  the  split  to  market 
participants. 

B.  Self-Regulatory-  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulator,'  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

The  Exchange  neither  solicited  nor 
received  written  comments  with  respect 
to  the  proposed  rule  change. 


III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

This  proposed  rule  change  has  been 
filed  by  the  Exchange  as  a  "non- 
controversial"  rule  change  pursuant  to 
Section  19(b)(3)(A)  of  the  Act '"  and 
subparagraph  (f)(6)  of  Rule  19b-4 
thereunder. '  ^  Because  the  foregoing 
proposed  rule  change:  (1)  Does  not 
significantly  affect  the  protection  of 
investors  or  the  public  interest,  (2)  does 
not  impose  any  significant  burden  on 
competition,  and  (3)  by  its  terms  does 
not  hecome  operative  for  30  davs  after 
the  date  of  filing,  or  such  shorter  time 
as  the  Commission  may  designate.'-  it 
has  become  effective  pursuant  to 
Section  19(b)(3)(A)  of  the  Act '  *  and 
Rule  19b-4(f)(6)  thereunder. '-^ 

The  Exchange  has  requested  that  the 
Commission  accelerate  the  operative 
date  of  the  rule  change  to  permit  the 
Exchange  to  implement  it  immediately. 
The  Commission  has  determined, 
consistent  with  the  protection  of 
investors  and  the  public  interest,  to 
make  the  proposed  rule  change 
operative  upon  filing,  pursuant  to 
Section  19(b)(3)(A)  of  the  Act  and  Rule 
19b-4(f)(6)(iii).'''  Under  Rule  19b- 
4(f)(6)(iii),  a  proposed  "non- 
controversial"  rule  change  does  not 
become  operative  for  30  days  after  the 
date  of  filing,  unless  the  Commission 
designates  a  shorter  time."^'  The 
Commission  believes  that  it  is 
consistent  with  the  protection  of 
investors  and  the  public  interest  to 
make  the  proposed  rule  change 
operative  upon  filing  because  reducing 
the  value  of  the  Index  should  enable 
more  investors  to  participate  in  the 
market,  thereby  promoting  liquiditv  in 
the  market  place. '^  At  any  time  within 
60  days  of  the  filing  of  the  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessarv'  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 


15  r  S.C   78f 
'1.5  I  .S.C  78flb)(5). 


'"78s(b|(:i)(.A), 

'M7CFR240.19b-^(n(6), 

'-The  Exchange  proyided  thp  Commission  with 
thp  fiyp  business  day  notite  required  by  Rule  19b- 
4(0(6)  of  the  Art  an  .March  3.  2000 

-M.5  U.S.C.  78.s(b)(3)(A). 

'•'17CFR  240,19b-^(n(6). 

'M7CFR240.19t>--}(f)(6)(iii) 

"•Id 

' '  For  purposes  only  of  accelerating  the  operatne 
date  of  this  proposal,  the  Commission  has 
considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation   15 
U,S.C.  78c(f). 


rv.  Solfcitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary'.  Securities  and  Exchange 
Commission.  450  Fifth  Street.  \\V.. 
Washington  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
(Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U,S,C,  552,  will  be 
available  for  inspection  and  copving  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Phlx.  All 
submissions  should  refer  to  File  No. 
SR-Phlx-00-1 1  and  should  be 
submitted  by  lune  22.  2000, 

For  th»'  (Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
dutliority.'" 

Margaret  H.  McFarland. 

Dfput\  Sf^crrtan 

|FR  Do( .  00-1,3672  Filed  -i-:il-0U,  HA5  am) 

BILUNG  CODE  801 0-01 -M 


SMALL  BUSINESS  ADMINISTRATION 

[License  No.  01/01-0285] 

Capital  Resource  Company  of 
Connecticut;  Notice  of  Surrender  of 
License 

Notice  is  hereby  given  that  Capital 
Resource  Company  of  Coiuiecticut 
("CRC ").  Two  Bridgewater  Road. 
Farmington,  Connecticut  06032-2256, 
has  surrendered  its  license  to  operate  as 
a  small  business  investment  company 
under  the  Small  Business  Investment 
Act  of  1958,  as  amended  (the  "Act"). 
CRC  was  licensed  by  the  US.  Small 
Business  Administration  on  March  23. 
1977. 

Under  the  authority  vested  by  the  Act 
and  pursuant  to  the  regulations 
promulgated  thereunder,  the  surrender 
of  the  license  was  accepted  on  April  5, 
2000,  and  accordingly,  all  rights, 
privileges,  and  franchises  derived 
therefrom  have  been  terminated. 


'M7CFR  200.30-3(3)112). 
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(('.fitaloK  of  Kederal  UitmtistK   .■Vs.sislante 
frn^ram  No   r>'.t.U\  1,  .Small  Biisiiins.-i 
Invi'stiin-nt  ("ompiinies) 
n,il.-.l    M.iv  J  !    JOOd 
Uon  A.  Chri.Hten.sen. 
Associate  Adniiiu-.tnil(u  >i>t  liw  f\tiiifiit 
lIKDiK     110    I  ttiOO  lil.'d  'i-U-OCl.  H  4'>  ,iml 
billim:  codc  sozs-oi-p 


SOCIAL  SECURITY  ADMINISTRATION 

Agency  Information  Collection 
Activities:  Proposed  Request  and 
Comment  Request 

In  coniplidiue  with  Public  Law  1()4- 
13.  the  Paperwork  Rt!duc:tiiin  Act  uf 
1995.  SSA  is  providing  notice  of  its 
information  colliH:tions  that  rwjuirf 
.submission  to  the  Office  of  Management 
and  Budget  (OMB)  SSA  is  solit;iting 
comments  on  the  a<;curacv  of  tht! 
agency's  burden  estimate;  the  need  for 
the  information:  its  practical  utility; 
ways  to  enhanc:e  its  quality,  utility  and 
clarity:  and  on  ways  to  minimize  burden 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

1.  The  information  collections  listed 
below  will  be  submitted  to  OMB  within 
fiO  days  from  the  date  of  this  noticiv 
Therefore,  commt^nts  and 
recommendations  regarding  the 
information  collec:tions  would  be  most 
useful  if  received  bv  the  Agency  within 
60  davs  from  the  date  of  this 
publication  Comments  should  be 
directed  to  th«?  SSA  Reports  Clearance 
Officer  at  the  address  listed  at  the  end 
of  this  publication.  You  can  obtain  a 
copy  of  tht;  collection  instruments  by 
c;alling  the  SSA  Reports  (Clearance 
Officer  on  (410)  96.S-4145.  or  by  writing 
to  him  at  the  address  listed  at  the  end 
of  this  public:ation, 

1 ,  fiequt'st  for  Withilmwdl  of 
Application— ()960-()()  15  P'orm  SSA- 
521  is  completed  by  the  Social  Securilv 
Administration  (SSA)  when  an 
individual  wishes  to  withdraw  his  or 
her  application  for  Social  Security 
benefits.  The  respondents  are 
individuals  who  wish  to  withdraw  their 
applications  tor  benefits 

.Wumber  of  Hespandfixts   100.000. 

Frequpnry  of  Response:  1. 

Averaiff  Burden  Per  Response-  5 
minutes. 

Estimated  Annual  Burden:  8,3.1.3 
hours. 

2.  Statement  of  Self-Employment 
Income^096l}-<)n4f}  SSA  uses  the 
information  on  Form  SSA-766  to 
expedite  the  payment  of  Social  Set.uritv 
Benefits  to  an  individual  who  is  self- 
employed  and  who  is  establishing 


insured  status  in  the  current  year  The 
respondents  are  self-employed  persons. 

\umher  of  Respondents  5.000 

Fre(]uencv  of  Response:  1 

Averuf^e  Burden  Per  Response   5 
minutes 

Estmiated  Annual  Burden  417  hours. 

3.  (Jertifii  (ition  hv  Religious  Group — 
09HU-009J  The  data  that  SSA  collects 
via  form  SSA-1458  will  be  used  to 
determine  if  the  religious  group  meets 
the  qualifications  set  out  in  section 
1402{^)  of  the  Internal  Revenue  Code 
permitting  its  members  to  be  exempt 
from  payment  of  certain  Social  Security 
taxes  The  respondents  are 
spokespersons  for  a  religious  group  or 
sect. 

Number  of  Respondents   1 80. 
Frequency  of  Response   1 
Average  Burden  Per  Response  15 
minutes. 

Estimated  Annual  Burden:  45  hours. 

4.  You  Can  Make  Your  Payment  by 
Credit  Card— 0960-0462  Forms  SSA- 
4588  and  SSA-4589  provide 
information  to  SSA  on  the  debtor's 
name.  Social  Security  Number,  credit 
card  number,  the  amount  being  paid 
and  the  credit  card  type  so  that  a 
remittance  can  be  credited  to  the 
debtor's  account.  The  respondents  are 
Title  II  (Old-Age.  Survivors  and 
Disbility  Insurance)  and  Title  XVI 
(Supplemental  Security  Income) 
debtors;  and  citizens  requesting  material 
through  SSA. 

Number  of  Respondents:  1 9,000. 

Frequency  of  Response:  1 

Average  Burden  Per  Response:  5 
minutes 

Estimated  Annual  Burden:  1 ,583 
hours 

5  Statement  Regarding 
Contributions — 0960-0020  To 
determine  eligibility  of  child  applicants 
to  Social  Security  benefits.  SSA  must 
collect  information  about  the  source  of 
support  and  the  amount  of 
(ontributions  SSA  uses  the  form  SSA- 
783  for  this  purpose.  The  respondents 
are  individuals  who  provide 
information  to  SSA  about  the  child's 
sourc  es  of  support. 

Number  of  Respondents:  30,000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  15 
minutes. 

Estimated  Annual  Burden:  7.500 
hours. 

II.  The  information  collections  listed 
bcdow  have  been  submitted  to  OMB  for 
clearance.  Written  comments  and 
recommendations  on  the  information 
collections  would  be  most  useful  if 
rweived  within  30  days  from  the  date 
of  this  publication.  Comments  should  be 
directed  to  the  SSA  Reports  Clearance 


Officer  and  the  OMB  Desk  Officer  at  the 
addresses  listed  at  the  end  of  this 
publication.  You  can  obtain  a  copy  of 
the  OMB  clearance  packages  by  calling 
the  SSA  Reports  Clearance  Officer  on 
(410)  965-4145.  or  by  writing  to  him 

Statement  of  Claimant  or  (Hher 
Person — 0960-0045.  In  special 
situations  when  there  is  no  standard 
form  or  questionnaire,  Form  SSA-795  is 
used  by  SSA  to  obtain  information  from 
claimants  or  other  persons  having 
knowledge  of  facts  in  connection  with 
claims  for  Social  Security  or 
Supplementary'  Supplemental  Security 
Income.  The  information  collected  is 
used  to  process  claims  for  benefits.  The 
respondents  are  applicants  for 
SocialSecurity  or  Supplemental 
Security  Income  benefits. 

Number  of  Respondents:  305,500. 
Frequency  of  Response:  1 . 
Average  Burden  Per  Response:  15 
minutes. 

Estimated  Annual  Burden:  76,375 
hours. 

(SSA  Address)  Social  Security 
Administration,  DCFAM,  Attn: 
Frederick  W.  Brickenkamp.  6401 
Security  Blvd.,  Baltimore,  MD  21235 
(OMB  Address)  Office  of  Management 
and  Budget,  OIRA,  Attn:  Desk  Officer 
for  SSA.  New  Executive  Office 
Building,  Room  10230,  725  17th  St.. 
NW.  Washington.  DC  20503 

Dated   Mav  2.S.  2000 
Frederick  W.  Brickenkamp, 

Reports  Clearance  Officer,  Social  Security 

Administration 

IKK  Dm    00-i:i608  Filed  5-31-00;  8:45  am) 

BILUNG  CODC  4191-02-P 


TENNESSEE  VALLEY  AUTHORITY 

Routine  Maintenance  of  Electric 
Generating  Stations 

agency:  Tennessee  Valley  Authority 

(TV  A). 

ACTION:  Notice  of  availability. 

summary:  TVA  is  announcing  the 
availability  of  a  technical  report. 
Routine  Maintenance  of  Electric 
Generating  Stations  (February  2000). 
This  report  describes  common  practices 
on  the  TVA  electric  power  system  and 
elsewhere  in  the  electric  utility  industry 
that  are  necessary  to  maintain  the 
efficiency,  reliability,  and  availability  of 
steam  electric  generating  units. 
ADDRESSES:  A  copy  of  this  report  may  be 
obtained  by  contacting  Jerry  L.  Golden 
at  (423)  751-6779:  email  address: 
ilgolden@tva.gov.  TVA  is  currently 
planning  on  posting  this  report  on 
TVA's  website  www.tva.gov. 


FOR  FURTHER  INFORMATION  CONTACT:  Jerry 
L.  Golden.  Manager  Production 
Technology,  at  (423)  751-6779. 
SUPPLEMENTARY  INFORMATION: 

Background 

Under  section  14  of  the  TVA  Act.  16 
U.S.C.  831m,  TVA  is  directed  to  collect 
data  and  report  on  practices,  methods, 
facilities,  and  equipment  and  the 
economic  integration  of  plants  and 
systems  "best  suited  to  promote  the 
public  interest,  efficiency,  and  the  wider 
and  more  economical  use  of  electric 
energy."  In  accordance  with  this 
directive  and  authority,  TVA  reported 
on  its  generating  unit  maintenance 
practices  and  experiences  in  a  report 
entitled,  TVA's  Power  Plant 
Maintenance  Program,  Philosophy  and 
Experience,  T.  H.  Gladney  and  H.  S.  Fox 
(April  1972).  Today.  TVA  is  announcing 
the  availability  of  an  updated  report  on 
utility  maintenance  practices.  Routine 
Maintenance  of  Electric  Generating 
Stations.  Jerry  L.  Golden  (February 
2000). 

Congress  has  tasked  TVA  with  the 
development  and  conservation  of  the 
resources  of  the  Tennessee  Valley  region 
in  order  to  foster  the  region's  economic 
and  social  well-being.  One  component 
of  TVA's  regional  resource  development 
program  is  the  generation,  transmission, 
and  sale  of  electric  power.  TVA's 
electric  power  system  now  serves 
approximately  8  million  people  in  parts 
of  seven  southeastern  states. 

TVA  has  more  than  65  years  of 
experience  in  maintaining  various  kinds 
of  power-generating  technologies.  These 
technologies  include  hydro-electric 
units,  nuclear  units,  combustion 
turbines,  a  pumped  storage  facility,  and 
11  coal-fired  power  plants.  TVA's  coal- 
fired  power  plants  consist  of  59  units 
with  a  diverse  mix  of  burner  types  and 
configurations.  The  size  of  units 
currently  being  operated  ranges  from 
125  megawatts  to  1,300  megawatts 
(nameplate  capacities).  These  boiler 
types  and  sizes  are  typical  for  more  than 
90  percent  of  the  coal-fired  boiler  fleet 
in  the  United  States.  TVA's  February 
2000  technical  report  describes  common 
utility  maintenance  practices  and 
philosophies  and  provides  case  studies 
of  a  number  of  maintenance  projects  on 
the  TVA  system  and  elsewhere. 

Other  Information  and  Report 
Summary 

A  steam-electricity  generating  unit  is 
a  complicated  machine  consisting  of 
thousands  of  separate  parts  and 
components  that  must  be  operated 
together  in  an  integrated  fashion  to 
produce  electricity.  Like  any  complex 
mechanical  system,  a  electricity- 


generating  unit  may  suffer  impaired 
performance  caused  by  defects  in  design 
or  manufacture,  extreme  operating 
conditions,  normal  wear  of  components, 
or  catastrophic  failure.  This  impaired 
mechanical  performance  affects  the 
economic  performance  of  the  unit  and 
employee  safety.  To  ensure  reliable 
integration  of  the  thousands  of  different 
parts  and  continued  reliable 
performance,  TVA  and  other  electric 
power  systems  must  have  an  active 
generating  unit  maintenance  program. 
Maintaining  integrated  operation  of 
all  components  is  difficult  because  of 
the  large  number  of  components  and  the 
varying  stresses  on  components.  Failure 
of  a  component  can  affect  unit  operating 
efficiencies  and  can  even  prevent  the 
unit  from  operating  at  all.  This  is  true 
regardless  of  the  size  of  the  component. 
A  critical  electric  relay,  sensing  device, 
or  valve  can  shut  a  unit  down  as  easily 
as  the  failure  of  a  unit  component  such 
as  an  economizer  or  a  reheater. 

The  maintenance,  repair,  and 
replacement  of  unit  components  are 
necessary  to  achieve  reliable  and  safe 
operation  of  a  generating  unit 
throughout  its  useful  life.  To  do  this. 
TVA  and  other  electric  utilities 
routinely  conduct  maintenance 
activities  that  are  proactive,  reactive, 
and  predictive.  Proactive  maintenance 
practices  try  to  forestall  component 
failure  and  degradation.  This  includes 
such  things  as  lubricating  equipment, 
replacement  of  fluids,  and  the  regular 
replacement  of  gaskets.  Reactive 
maintenance  practices  correct  a 
component  failure  or  degradation  when 
it  occurs.  Such  reactive  maintenance 
can  be  limited  to  specific  component 
elements,  include  surrounding  or 
adjacent  elements  that  may  have 
suffered  the  same  stress,  or  involve  the 
replacement  of  an  entire  component. 
Predictive  maintenance  takes  advantage 
of  the  most  recent  advancements  in 
assessment  and  measurement 
technologies.  Through  predictive 
maintenance  practices,  TVA  and  other 
utilities  try  to  predict  when  a 
component  element  or  entire 
component  may  fail  or  suffer 
unacceptable  degradation.  Utilities  then 
replace  elements  and  components  in 
advance  of  actual  failure  so  that  damage 
to  other  components  is  reduced  and 
generating  units  are  not  suddenly  lost. 

It  has  been  routine  practice  within 
TVA  and  the  utility  industry  for  decades 
to  replace  components  and  systems  with 
state-of-the-art  equipment  and  materials 
to  ensure  that  the  most  reliable  and 
efficient  equipment  is  used  rather  than 
original  equipment  or  components  that 
may  not  only  be  obsolete  but  no  longer 
even  available  on  the  market.  TVA's 


1972  maintenance  report  described  the 
routine  use  of  improved  materials  and 
designs,  and  this  practice  continues 
throughout  the  industry  today. 

TVA's  2000  maintenance  report 
provides  case  studies  of  four  typical 
utility  maintenance  practices: 
replacement  of  cyclones,  reheaters, 
economizers  and  forced  draft  fan 
systems.  Based  on  a  review  of  data  from 
the  TVA  and  other  coal-fired  utility 
systems,  TVA  found  that  replacement  of 
cyclones  occurred  as  early  as  10  vears 
after  initial  operation  of  a  unit  to  as  late 
as  37  years  after  initial  operation. 
Reheaters  were  replaced  from  5  to  44 
years  after  initial  operation. 
Economizers  were  replaced  from  6  to  55 
years  after  initial  operation.  The 
conversion  of  forced  draft  fan  systems  to 
balanced  draft  systems  has  occurred  at 
units  from  4  to  36  years  after  initial 
operation. 

TVA  concludes  that  components  are 
routinely  replaced  throughout  the  lives 
of  units  and  can  occiu  ver>-  early  after 
initial  operation  of  a  unit.  The  many 
factors  that  influence  equipment  or 
component  replacement  include  design 
or  fabrication  errors,  unanticipated 
operating  conditions,  operational  errors, 
and  technology  advancements. 

Dated:  May  19.  2000. 
Joseph  R.  B3)^uni. 

Executive  Vice  President.  Fossil  Power  Group. 
|KR  Doc   00-1.3680  Filed  5-31-00:  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Major  investment  Study/Scoping 
Process  and  Environmental  Impact 
Statement:  Butler,  Hamilton,  Miami, 
Montgomery,  and  Warren  Counties, 
Ohio  and  Kenton  County,  KY 

agency:  Federal  Highway 
Administration  (FHWA).  DOT  in 
conjunction  with  Federal  Transit 
Administration  (FTA),  DOT. 
ACTION:  Notice  of  intent. 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  the  1-75 
Corridor  Major  Investment  Study  (MIS) 
will  serve  as  the  formal  scoping  process 
for  the  preparation  of  one  or  more 
environmental  documents — 
envirorunental  assessment(s)  (EA)  and/ 
or  environmental  impact  statement(s) 
(EIS) — which  may  be  prepared  for 
proposed  transportation  improvements 
in  one  or  more  of  the  listed  counties  in 
Ohio  and  Kentucky  as  detailed  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  L.  Vonder  Embse,  Urban  Programs 
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Engineer.  Federal  Highway 
Administration.  liOO  North  Hi^h  .Street. 
Room  :12H.  Columbus.  Ohio  4;i21.'"), 
Telephone   (HU)  2H()-«8.S4 
SUPPLEMENTARY  INFORMATION:  The 
FHVVA.  in  coopf^ration  with  the  Ohio 
Department  of  Transportation  (ODOT). 
the  Kentucky  Transportation  ( Cabinet 
(KYTC).  the bhio-Kentucky-Indiana 
Regional  C^ounoil  of  Ciovernments  (OKI), 
and  the  Miami  Vallev  Regional  Planning 
Commission  (MVRPC;).  are  conducting 
an  MIS.  The  study  will  focus  on  the 
primary  north/south  transportation 
corridor  through  the  Cincinnati  and 
Dayton  urban  areas,  bounded  by  Boone 
County  south  of  the  Ohio  River  to  the 
City  of  Piqua  8.5  miles  north  of  the  Ohio 
River.  The  outcome  of  the  1-75  Corridor 
MIS  will  be  to  identify  various  regional 
transportation  strategies  for  improving 
the  safety  and  efficiency  of  the  existing 
transportation  system  operating  mainly 
along  1-75  and  adjacent  roadways  from 
south  of  (Cincinnati  to  north  of  Dayton. 
Ohio.  The  1-75  Corridor  MIS  will' 
analyze  a  wide  range  of  potential 
transportirtion  improvements  including; 
(1)  Take  no  ac:tion;  (2)  Transportation 
.Systt'm  Management  (TSM)/ 
Transportation  Demanil  Management 
(TDM)  strategies  to  improve  the  existing 
system  and  minimize  exi.sting/future 
travel  demand  with  minimal  new 
construction;  (:t)  (;onstruct  various 
highway  improvements  (f.^' .  additional 
capacity  (lanes),  new  ramps  or 
interc:hanges  on  new  or  existing 
alignment(s));  (4)  freight  rail 
improvements:  and  (5)  transit 
improvements. 

Letters  describing  the  MIS  process 
and  soli(;iting  comments  and 
partii:ipation  in  the  study  will  be  sent  to 
appropriate  Federal.  State,  regional  and 
local  agencies,  and  to  private 
organizations  and  citizens  who  have 
previously  expressed  or  are  known  to 
have  interest  in  this  pro)e<;t.  A  wide 
range  of  public  involvement  activities, 
including  a  series  of  public  meetings 
and  forums,  will  be  ht)ld  in  the  study 
and  beginning  with  a  formal  public; 
scoping  meeting. 

To  ensure  that  the  full  range  of  issutss 
related  to  this  proposed  action(s)  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggests  are 
invited  from  all  interested  parties, 
('omments  or  questions  concerning  this 
MIS.  the  scoping  pr(K;ess  or  the  range  of 
proposed  future  action(s).  including  the 
preparation  of  any  environmental 
document(s)  should  be  directed  to  the 
FHVVA  at  the  address  pr  ivided  above. 

(CCatalog  uf  Federal  Domestic;  Assistaiic:H 
Program  Number  liO  liO.S.  Highway  Planning 
and  Construction.  The  rtjgulaliuns 


implt^menting  Kxe(  ulive  Ordur  12  172 
rt'ganiing  intcrgoviinimenta!  (onsullrftion  on 
1  »Mleral  progriims  and  activities  ap\A\  In  this 
(irograml 

Issued  on   Mav  2:1,  2000. 
Mark  L.  Vonder  Kmbse. 
f  Hnin  Fni^rams  tjiiiinrrr  Fedrrat  ///g/iivuv 
Adwinistrntion.  (^ohiinhiis.  Ohm 
|I"K  Uo(    0()-Hfi7'»  Kded  .S-31-00;  H  4.'i  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Intelligent  Transportation  Society  of 
America;  Public  Meeting 

AGENCY:  Federal  Highway 
Administration  (FHWA).  I'S  DOT 
ACTION:  Notice  of  public  meeting 

SUMMARY:  The  Intelligent  Transportation 
Society  of  America  (ITS  AMERICA)  will 
hold  a  meeting  of  its  Coordinating 
Council  meeting  on  Sunday.  July  16. 
2000.  The  following  designations  are 
made  for  each  item;  (A)  is  an  "action" 
item;  (I)  is  an  "information  item;"  and 
(D)  is  a  "discussion"  item.  The  agenda 
includes  the  following:  (1)  Call  to  Order 
and  Introductions  (I);  (2)  Statements  of 
Introductions  (I):  (3)  Antitrust  Statement 
(1):  (4)  Approval  of  Previous  Minutes 
(A);  (5)  Federal  Report  (1/D):  (6) 
President's  Report  (I):  (7)  Federal 
Communications  (Commission  Advice 
on  Dedicated  Short  Range 
Communication  at  5.9CHz  (A);  (8)  New 
Regional  !nstitution.s — What  is  the  ITS 
America  Role'  (I/D):  (9)  Workshop 
(Orientation  (I/D);  (10)  Committee 
Reports  (I);  (11)  Future  (Coordinating 
Council  Meeting  Dates  (1/D):  (12) 
Adjournment. 

DATES:  The  Coordinating  (Council  of  ITS 
AMERICA  will  meet  on  Sunday.  July  16. 
2000,  from  2  p.m. -5  p.m.  (Eastern 
Standard  time). 

ADDRESSES:  Radisson  Hotel— Berkley 
Marina.  200  Marina  Boulevard.  Berkley, 
fCA  94710  Phone;  (510)  .548-7920;  Fax; 
(510) 548-7944. 

FOR  FURTHER  INFORMATION  CONTACT: 
Materials  associated  with  this  meeting 
may  be  examined  at  the  offices  of  ITS 
AMERICA.  400  Virginia  Avenue.  SW.. 
Suite  800.  Washington.  DC.  20024. 
Persons  needing  further  information  or 
to  request  to  speak  at  this  meeting 
should  contact  Larry  Schulman  at  ITS 
AMERICA  by  telephone  at  (202)  484- 
4847.  or  by  Fax  at  (202)  484-3483. 

The  DOT  contact  is  Kristy  Frizzell. 
FHWA.  HOIT.  Washington.  DC.  20590. 
(202)  366-9536.  Office  hours  are  from 
8:30  a.m.  to  5  p.m..  e.t.,  Monday  through 
Friday,  except  for  legal  holidays. 


(23  use.  315:  49  CFR  1.48) 

Issued  on  Wednesday.  May  24.  2000. 
lefFrey  Paniati, 

Deputy  Diri'ctor.  ITS  hunt  Proamm  Office. 
|FK  !)()(     1)0-1  Ui'lH  Fileii  -,-  il-()().  H  4=i  ;im| 
BILUNG  CODE  4910-22-P 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  OMB  Review; 
Comment  Request 

Mav  22.  2000 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury.  Room  2110.  1425  New  York 
Avenue'.  NW.,  Washington.  DC  20220 

DATES:  Written  comments  should  be 
received  on  or  before  [uly  3.  2000,  to  be 
assured  of  consideration. 

Financial  Management  Service  (FMS) 

OMB  Xumber:  1510-0033. 

Form  \umber:  POD  Form  1672. 

Type  of  Review:  Extension. 

Title:  Application  of  Undertaker  for 
Payment  of  Funeral  Expenses  From 
Funds  to  the  Credit  of  a  Deceased 
Depositor. 

Description:  This  form  is  used  by  the 
undertaker  to  apply  for  payment  of  a 
postal  savings  account  of  a  deceased 
depositor  to  apply  for  funeral  expenses. 
This  form  is  supported  by  a  certificate 
from  a  relative  (POD  1690)  and  an 
itemized  funeral  bill.  Payment  is  made 
to  the  funeral  home. 

Respondents:  Individual  or 
households. 

Estimated  Number  of  Respondents: 
15. 

Estimated  Burden  Hours  Per 
Respondent:  30  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden:  8 
hours. 

Clearance  Officer:  Juanita  Holder, 
Financial  Management  Service.  3700 
East  West  Highway,  Room  144,  PGP  II. 
Hyattsville,  MD  20782. 

OMB  Reviewer:  Alexander  T.  Hunt, 
(202)  395-7860.  Office  of  Management 
and  Budget,  Room  10202,  New 


Executive  Office  Building.  Washington. 
DC  20503. 

Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
|FR  Do<  .  00-1.3686  Fded  5-:31-O0;  8:45  am) 
BILUNG  CODE  4810-35-U 

DEPARTMENT  OF  THE  TREASURY 

Submission  for  OMB  Review; 
Comment  Request 

May  2.3.  2000. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury,  Room  2110.  1425  New  York 
Avenue,  NW.,  Washington.  DC  20220. 
DATES:  Written  comments  should  be 
received  on  or  before  July  3,  2000.  to  be 
assured  of  consideration. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-1060. 

Form  Number:  IRS  Form  8288-B. 

Type  of  Review:  Extension. 

Title:  Application  for  Withholding 
Certificate  for  Dispositions  by  Foreign 
Persons  of  U.S.  Real  Property  Interest. 

Description:  Form  8288-B  is  used  to 
apply  for  a  withholding  certificate  from 
IRS  to  reduce  or  eliminate  the 
withholding  required  by  section  145. 

Respondents:  Business  or  other  for- 
profit.  Individual  or  households. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  5,079. 

Estimated  Burden  Hours  Per 
Responden  t/Recordkeeper: 


Recordkeeping  

2  hr.,  4  min. 

Leaming  about  the 

2  hr ,  2  min. 

law  or  ttie  form. 

Prepanng  the  form  .... 

1  hr.,  1  mm. 

Copying,  assembling. 

20  min. 

and  sending  the 

form  to  the  IRS, 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  27,782  hours. 

Clearance  Officer:  Garrick  Shear, 
Internal  Revenue  Service,  Room  5244, 
1111  Constitution  Avenue,  NW., 
Washington,  DC  20224. 

OMB  Reviewer:  Alexander  T.  Hunt, 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10202,  New 


Executive  Office  Building,  Washington, 
DC  20503. 

Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
|FR  Doc.  00-13687  Filed  5-31-00:  8:45  am] 
BILUNG  CODE  483(M)1-U 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  OMB  Review; 
Comment  Request 

May  25.  2000. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110,  1425  New  York 
Avenue,  NW..  Washington.  DC  20220. 
DATES:  Written  comments  should  be 
received  on  or  before  July  3.  2000.  to  be 
assured  of  consideration. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-0184. 

Form  Number:  IRS  Form  4797. 

Type  of  Review:  Extension. 

Title:  Sales  of  Business  Property. 

Description:  Form  4797  is  used  by 
taxpayers  to  report  sales,  exchanges,  or 
involuntary  conversions  of  assets,  other 
than  capital  assets  and  involuntary 
conversions  of  capital  assets  held  more 
than  one  year.  It  is  also  used  to  compute 
ordinary  income  from  recapture  and  the 
recapture  of  prior  year  section  1231 
losses. 

Respondents:  Individual  or 
households.  Business  or  other  for-profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  1,396,388. 

Estimated  Burden  Hours  Per 
Respon  den  t/Recordkeeper: 

Recordkeeping  33  hr,  14  min. 

Leaming  at)out  the  7  hr..  39  min. 

law  or  the  form. 
Prepanng  the  form  8  hr,  3  min. 

Frequency  of  Response:  Armually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  69,009,495 
hours. 

OMB  Number:  1545-1008. 
Form  Number:  IRS  Form  8582. 
Type  of  Review:  Revision. 
Title:  Passive  Activity  Loss 
Limitations. 


Description:  Under  Internal  Revenue 
Code  section  469.  losses  from  passive 
activities,  to  the  extent  that  they  exceed 
income  from  passive  activities,  cannot 
be  deducted  against  nonpassive  income. 
Form  8582  is  used  to  figure  the  passive 
activity  loss  allowed  and  the  loss  to  be 
reported  on  the  tax  return. 

Respondents:  Business  or  other  for- 
profit.  Individuals  or  households, 
Farms. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  3.622.282. 

Estimated  Burden  Hours  Per 
Respondent /Recordkeeper: 

Recordkeeping  1  hr.  5  mm 


Learning  about  the 

law  or  the  form. 

Prepanng  the  form 

Copying,  assembling. 

and  sending  the 

fonn  to  the  IRS 


1  hr .  43  mm 

1  hr .  31  mm 
20  mm 


Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  17.254.834 
hours. 

OMB  Number:  1545-1065. 

Form  Number:  IRS  Form  9003. 

Type  ofRe\iew:  Extension  . 

Title:  Additional  Questions  to  be 
Completed  by  All  Applicants  for 
Permanent  Residence  in  the  United 
States. 

Description:  Form  9003  is  used  by  the 
State  Department  and  the  Immigration 
and  Naturalization  Service  to  gather 
certain  additional  information  from 
"green  card"  applicants  for  the  IRS  as 
requfred  by  section  6039E  of  the 
Internal  Revenue  Code  of  1986.  The 
answers  are  transcribed  into  a  database 
for  IRS  computer  processing. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
933,000. 

Estimated  Burden  Hours  Per 
Respondent:  5  minutes. 

Frequency  of  Response:  Other  (When 
applying  for  green  card). 

Estimated  Total  Reporting  Burden: 
77,750  hours. 

Clearance  Officer:  Garrick  Shear, 
Internal  Revenue  Service.  Room  5244, 
1111  Constitution  Avenue,  NW., 
Washington,  DC  20224. 

OMB  Reviewer:  Alexander  T.  Hunt. 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10202.  New- 
Executive  Office  Building.  Washington. 
DC  20503. 

Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
[FR  Doc.  00-13688  Filed  5-31-00:  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Office  of  Thrift  Supervision 

Proposed  Agency  Information 
Collection  Activities;  Comment 
Request 

ACTION:  Notice  and  request  for 
c:omments. 


SUMMARY:  The  Department  of  the 
Treasur>',  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  comment  on 
proposed  and  continuing  information 
collections,  as  required  hy  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Today,  the  Office  of 
Thrift  Supervision  within  the 
Department  of  the  Treasury  solicits 
comments  on  the  Activities  of  S&L 
Holding  Companies. 
DATES:  Submit  written  comments  on  or 
before  luly  31.2000. 
ADDRESSES:  Send  comments  to  Manager, 
Dissemination  Branch.  Information 
Management  and  Services  Division. 
Office  of  Thrift  Supervision,  1700  G 
Street.  NW,  Washington.  DC  20552. 
Attention  1550-0063.  Hand  deliver 
comments  to  the  Guard's  Desk,  Eiast 
Lobby  Entrance,  1700  G  Street,  NW. 
from  9  a.m.  t{)  4  p.m.  on  business  days. 
Send  facsimile  transmissions  to  FAX 
Number  (202)  90&-7755  or  (202)  906- 
6956  (if  comments  are  over  25  pages). 
Send  e-mails  to 

"public.info@ots.treas.gov",  and  include 
your  name  and  telephone  number 
Interested  persons  may  inspect 
comments  at  the  Public  Reference 
Room,  1700  G  St.  N  W  ,  from  10  a.m. 
until  4  p.m  on  Tuesdays  and 
Thursdays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nadine  Washington.  Supervision.  Office 

of  Thrift  Supervision.  1700  G  .Street, 

NW,  Washington,  DC  20552,  (202)  906- 

6706. 

SUPPLEMENTARY  INFORMATION: 

Titif  Activities  of  S&L  Holding 
Companies. 

OMB  Sumbf-r:  1550-006.1. 

Form  \'umbfr  OTS  Form  1564 

Ahstnut:  THh'  12  CFR  Section  5H4.2- 
1  retjuires  prior  notification  to  the  OT.S 
hy  savings  antl  loan  holding  c;ompanies 
proposing  to  engage  in  presc  ribt-d 
services  and  activities.  The  OTS  uses 
this  information  to  trac:k  activities  and 
decide  the  advisability  of  other  actions 

Current  Actions:  OTS  proposes  to 
renew  this  information  collection 
without  revision. 

TvDf  of  Hfvipw:  Renewal. 

Affected  Public:  Business  or  For 
Profit. 


Estimated  Number  of  Respondents:  2. 

Estimated  Time  Per  Respondent:  2 
hours. 

Estimated  Total  Annual  Burden 
Hours:  4  hours. 

Request  for  Conunents 

The  OTS  will  summarize  comments 
submitted  in  response  to  this  notice  or 
will  include  these  comments  in  its 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  The  OTS  invites 
comment  on:  (a)  Whether  the  collection 
of  information  is  necessary  for  the 
proper  performance  of  the  functions  of 
the  agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality;  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology; 
and  (e)  estimates  of  capital  or  starting 
costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated   May  2:i,  2000 
John  E.  Werner, 

Dinrtor.  Information  &■  Management  Services 

Division 

|KR  DiK    00-1:^617  Filed  .S-.ll-tlO;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Office  of  Thrift  Supervision 

Proposed  Agency  Information 
Collection  Activities;  Comment 
Request 

ACTION:  Notice  and  request  for 
comments. 


SUMMARY:  The  Department  of  the 
Treasun,-.  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  comment  on 
proposed  and  ccjntinuing  information 
collections,  as  required  bv  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Today,  the  Office  of 
Thrift  Supervision  within  the 
Department  of  the  Treasury  solicits 
comments  (in  Operating  .Subsidiaries. 
DATES:  Submit  written  comments  on  or 
before  lulv  31,  2000. 

ADDRESSES:  Send  comments  to  Manager. 
Dissemination  Branch.  Information 
Management  and  .Services  Division. 
Office  of  Thrift  Supervision,  1700  G 
Street,  NW.,  Washington,  DC  20552, 
Attention  1550-0077  Hand  deliver 


comments  to  the  Guard's  Desk.  East 
Lobby  Entrance.  1700  G  Street.  NW, 
from  9:00  a.m.  to  4:00  p.m.  on  business 
days.  Send  facsimile  transmissions  to 
FAX  Number  (202)  906-7755;  or  (202) 
906-6956  (if  comments  are  over  25 
pages).  Send  e-mails  to 
"public.info@ots.treas.gov".  and  include 
your  name  and  telephone  number. 
Interested  persons  may  inspect 
comments  at  the  Public  Reference 
Room,  1700  G  St.  N.W..  from  10  a.m. 
until  4  p.m.  on  Tuesdays  and 
Thursdays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nadine  Washington.  Supervision,  Office 

of  Thrift  Supervision,  1700  G  Street, 

NW.,  Washington,  DC  20552,  (202)  906- 

6706. 

SUPPLEMENTARY  INFORMATION: 

Title:  Operating  Subsidiaries. 

OMB  Number:  1550-0077. 

Form  Number:  OTS  Form  1579. 

Abstract:  Title  12  CFR  part  559 
requires  a  savings  association  proposing 
to  establish  or  acquire  an  operating 
subsidiary  or  conduct  new  activities  in 
an  existing  operating  subsidiary  to 
either  notify  the  OTS  or  obtain  the  prior 
approval  of  the  OTS.  The  regulation  also 
requires  a  savings  association  to  create 
and  maintain  certain  docujnents. 

Current  Actions:  OTS  proposes  to 
renew  this  information  collection 
without  revision. 

Type  of  Review:  Renewal. 

Affected  Public:  Business  or  For 
Profit. 

Estimated  Number  of  Respondents: 
139. 

Estimated  Time  Per  Respondent:  10 
hours. 

Estimated  Total  Annual  Burden 
Hours:  1,139  hours. 

Request  for  Comments 

The  OT.S  will  summarize  comments 
submitted  in  response  to  this  notice  or 
will  include  these  comments  in  its 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  The  OTS  invites 
comment  on:  (a)  Whether  the  collection 
of  information  is  necessary  for  the 
proper  performance  of  the  functions  of 
the  agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality;  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology; 
and  (e)  estimates  of  capital  or  starting 
costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 


Dated:  May  23,  2000. 

John  E.  Werner, 

Director ,  Information  f^ iManagement  Sen'ices 
Division 

(FR  Dc)(  .  00-i:i618  Filed  .^-:n-00;  8:45  am] 
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DEPARTIMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0262] 

Proposed  Information  Collection 
Activity:  Proposed  Collection; 
Comment  Request 

AGENCY:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 

ACTION:  Notice. 

SUMMARY:  The  Veterans  Benefits 
Administration  (VBA).  Department  of 
Veterans  Affairs  (VA),  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  (PRA)  of 
1995,  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
extension  of  a  currently  approved 
collection,  and  allow  60  days  for  public 
comment  in  response  to  the  notice.  This 
notice  solicits  comments  for  information 
needed  to  identify  persons  authorized  to 
certify  reports  on  behalf  of  an 
educational  institution  or  job  training 
establishment. 

DATES:  Written  comments  and 
recommendations  on  the  proposed 
collection  of  information  should  be 
received  on  or  before  July  31,  2000. 
ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to 
Nancy  J.  Kessinger,  Veterans  Benefits 
Administration  (20S52),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW,  Washington,  DC  20420.  Please  refer 
to  "OMB  Control  No.  2900-0262"  in 
any  correspondence. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancv  J.  Kessinger  at  (202)  273-7079  or 
FAX  (202)  275-5947. 

SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  of  1995  (Public  Law  104-13;  44 
U.S.C,  3501-3520).  Federal  agencies 
must  obtain  approval  from  the  Office  of 
Management  and  Budget  (OMB)  for  each 
collection  of  information  they  conduct 
or  sponsor.  This  request  for  comment  is 
being  made  pursuant  to  Section 
3506(c)(2)(A)  of  the  PRA. 

With  respect  to  the  following 
collection  of  information,  VBA  invites 
comments  on:  (1)  whether  the  proposed 


collection  of  information  is  necessar\' 
for  the  proper  performance  of  VBA's 
functions,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  accuracy  of  VBA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology. 

Title:  Designation  of  Certifying 
Official(s),  VA  Form  22-8794. 

OMB  Control  Number:  2900-0262. 

T\j)e  of  Review:  Extension  of  a 
currently  approved  collection. 

Abstract:  The  law  requires  specific 
certifications  from  an  educational 
institution  or  job  training  establishment 
that  provides  approved  training  for 
veterans  and  other  eligible  persons.  VA 
Form  22-8794  serves  as  the  report  from 
the  school  or  job  training  establishment 
as  to  those  persons  authorized  to  submit 
these  certifications.  The  information  is 
used  to  ensure  that  educational  benefits 
are  not  made  improperly  based  on  a 
report  from  someone  other  than  a 
designated  certifying  official. 

Affected  Public:  Business  or  other  for- 
profit.  Not  for-profit  institutions,  and 
State,  Local  or  Tribal  Government. 

Estimated  Annual  Burden:  417  hours. 

Estimated  Average  Burden  Per 
Respondent:  10  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 
2,500. 

Dated:  April  28,  2000, 
By  direction  of  the  Secretan-. 
Sandra  Mclntyre, 

Management  Analyst.  Information 
Management  Service. 

[FR  Doc  00-13735  Filed  5-31-00:  8:45  am] 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0079] 

Agency  Information  Collection 
Activities  Under  OIMB  Review 

agency:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 

ACTION:  Notice. 

SUMMARY:  In  complicUice  with  the 
Paperwork  Reduction  Act  (PRA)  of  1995 
(44  U.S.C.  3501  ef  seq.),  this  notice 
announces  that  the  Veterans  Benefits 
Administration  (VBA),  Department  of 


Veterans  Affairs,  has  submitted  the 
collection  of  information  abstracted 
below  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  comment. 
The  PRA  submission  describes  the 
nature  of  the  information  collection  and 
its  expected  cost  and  burden;  it  includes 
the  actual  data  collection  instrument. 

DATES:  Comments  must  be  submitted  on 
or  before  July  3.  2000. 

FOR  FURTHER  INFORMATION  OR  A  COPY  OF 
THE  SUBMISSION  CONTACT:  Denise 
McLamb,  Information  Management 
Service  (045A4),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue. 
NW,  Washington.  DC  20420,  (202)  273- 
8030  or  FAX  (202)  273-5981.  Please 
refer  to  "OMB  Control  No.  2900-0079.  " 

SUPPLEMENTARY  INFORMATION: 

Title:  Employment  Questionnaire.  VA 
Forms  21-4140,  21-4140-1  and  21- 
4140a. 

OMB  Control  Number:  2900-0079. 
Type  of  Review:  Reinstatement, 
without  change,  of  a  previously 
approved  collection  for  which  approval 
has  expired. 

Abstract:  38  CFR  4.16  permits  VA  to 
pay  100  percent  disability  compensation 
benefits  to  a  veteran  based  on 
unemployability  where,  otherwise,  the 
schedular  rating  is  less  than  100 
percent.  VA  Forms  21^140,  21-4140a 
and  21-4140-1  are  used  to  gather 
information  to  determine  continued 
entitlement  to  benefits  based  on 
unemployment. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  Federal  Register 
Notice  with  a  60-day  comment  period 
soliciting  comments  on  this  collection 
of  information  was  published  on 
October  21,  1999  at  pages  56839-56840. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  3.790 
hours. 

Estimated  Average  Burden  Per 
Respondent:  5  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 
45,480. 

Send  comments  and 
recommendations  concerning  any 
aspect  of  the  information  collection  to 
VA's  OMB  Desk  Officer,  Allison  Eydt. 
OMB  Human  Resources  and  Housing 
Branch,  New  Executive  Office  Building. 
Room  10235,  Washington,  DC  20503 
(202)  395-1650.  Please  refer  to  "OMB 
Control  No.  2900-0079"  in  any 
correspondence. 

Dated:  April  27,  2000, 
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Department  of  the 
Treasury 

OfiSce  of  the  Comptroller  of  the 
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Office  of  Thrift  Supervision 

Federal  Reserve 
System 

Federal  Deposit 

Insurance 

Corporation 

12  CFR  Parts  40,  216,  332,  and  573 
Privacy  of  Consumer  Financial 
Information;  Final  Rule 
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DEPARTMENT  OF  THE  TREASURY 

Office  of  ttie  Comptroller  of  the 
Currency 

12CFRPart40 

[DocKat  No.  00-10] 
RIN  1557-AB77 

FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  216 
[Docket  No.  R-10S8] 

FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

12  CFR  Part  332 
RIN  3064-AC32 

DEPARTMENT  OF  THE  TREASURY 

Office  of  Thrift  Supervision 

12  CFR  Part  573 

[Docket  No.  2000-45] 
RIN1550-AB36 

Privacy  of  Consumer  Financial 
Information 

AGENCIES:  Office  of  the  Comptroller  of 
the  Currency  (OCC).  Treasury;  Board  of 
Governors  of  the  Federal  Reserve 
System  (Board);  Federal  Deposit 
Insurance  Corporation  (FDIC);  and 
Office  of  Thrift  Supervision  (OTS), 
Treasury. 
ACTION:  Joint  final  rule. 


SUMMARY:  The  Office  of  the  Comptroller 
of  the  Currency.  Board  of  Governors  of 
the  Federal  Reserve  System,  Federal 
Deposit  Insurance  Corporation,  and  the 
Office  of  Thrift  Supervision, 
(collectively,  the  Agencies)  are 
publishing  final  privacy  rules  pursuant 
to  section  504  of  the  Gramm-Leach- 
Bliley  Act  (the  GLB  Act  or  Act).  Section 
504  authorizes  the  Agencies  to  issue 
regulations  as  may  be  necessarv'  to 
implement  notice  requirements  and 
restrictions  on  a  financial  institution's 
ability  to  disclose  nonpublic  personal 
information  about  consumers  to 
nonaffiliated  third  parties.  Pursuant  to 
section  503  of  the  GLB  Act.  a  financial 
institution  must  provide  its  customers 
with  a  notice  of  its  privacy  policies  and 
practices.  Section  502  prohibits  a 
financial  institution  from  disclosing 
nonpublic  persf)nal  information  about  a 
consumer  to  nonaffiliated  third  parties 
unless  the  institution  satisfies  various 
notice  and  opt-out  requirements  and  the 
consumer  has  not  elected  to  opt  out  of 
the  disclosure.  These  final  rules 


implement  the  requirements  outlined 
above. 

EFFECTIVE  DATE:  This  joint  rule  is 

effective  November  13.  2000.  However, 

compliance  will  be  optional  until  Julv  1. 

2001. 

FOR  FURTHER  INFORMATION  CONTACT: 

OCC:  Amv  Friend.  Assistant  Chief 
Counsel.  (202)  87^-5200;  Jeffery 
Abrahamson.  Attorney.  Legislative  and 
Regulatory  Activities  Division.  (202) 
874-5090,  or  Mark  Tenhundfeld, 
Assistant  Director.  Legislative  and 
Regulatory  Activities  Division.  (202) 
874-5090;  Michael  Bylsma,  Director, 
Community  and  Consumer  Law,  (202) 
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contents  of  this  preamble  are  listed  in 
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D.  Unfunded  Mandates  Act  of  1995 

I.  Background 

On  November  12,  1999,  President 
Clinton  signed  the  GLB  Act  (Pub.  L. 
106-102)  into  law.  Subtitle  A  of  title  V 
of  the  Act.  captioned  Disclosure  of 
Nonpublic  Personal  Information 
(codified  at  15  U.S.C.  6801  et  seq.]. 
limits  the  instances  in  which  a  financial 
institution  may  disclose  nonpublic 
personal  information  about  a  consumer 
to  nonaffiliated  third  parties,  and 
requires  a  financial  institution  to 
disclose  to  all  of  its  customers  the 
institution's  privacy  policies  and 
pfactices  with  respect  to  information 
sharing  with  both  affiliates  and 
nonaffiliated  third  parties.  Title  V  also 
requires  the  Agencies,  the  Secretary  of 
the  Treasury,  the  National  Credit  Union 
Administration  (NCUA),  the  Federal 
Trade  Commission  (FTC),  and  the 
Securities  and  Exchange  Commission 
(SEC),  after  consulting  with 
representatives  of  State  insurance 
authorities  designated  by  the  National 
Association  of  Insurance 
Commissioners,  to  prescribe  such 
regulations  as  may  be  necessary  to  carr>' 
out  the  purposes  of  the  provisions  in 
title  V  that  govern  disclosure  of 
nonpublic  personal  information. 

The  Agencies  have  prepared  final 
rules  to  implement  subtitle  A  that  are 
consistent  and  comparable  to  the  extent 
possible,  as  is  required  by  the  statute.' 
The  texts  of  the  Agencies'  proposed 
regulations  are  substantively  identical, 
and  differ  only  with  respect  to  the 
citations  of  authority  for  each  Agency's 
rulemaking  and  definitions  appropriate 
for  institutions  within  each  Agency's 
primar)'  jurisdiction. 

II.  Overview  of  Comments  Received 

On  Februar>-  22.  2000,  the  Agencies 
published  a  joint  notice  of  proposed 
rulemaking  (the  proposal  or  proposed 
rule)  in  the  Federal  Register  (65  FR 


8770).^  The  Agencies  collectively 
received  a  total  of  8.126  comments  in 
response  to  the  proposal,  although  many 
commenters  sent  copies  of  the  same 
letter  to  each  of  the  Agencies. '  Of  these, 
several  thousand  were  received  ft-om 
individuals,  virtually  all  of  whom 
encouraged  the  Agencies  to  provide 
greater  protection  of  individuals' 
financial  privacy.  Many  individuals 
noted  their  concerns  generally  about  the 
loss  of  privacy  and  the  receipt  of 
unwanted  solicitations  by  marketers.  A 
large  number  of  individuals  also 
requested  the  Agencies  to  support 
legislation  that  the  commenters  believe 
would  provide  additional  protections. 

Several  letters  were  received  from 
members  of  Congress.  In  two  letters 
signed  by  several  members  of  the  House 
of  Representatives,  the  Agencies  were 
encouraged  to  exercise  their  rulemaking 
authority  to  provide  more  protections 
than  were  proposed.  Other  Congressmen 
requested,  in  separate  letters,  that  the 
Agencies  (a)  create  an  exception  under 
limited  circumstances  to  the  prohibition 
against  the  sharing  of  account  numbers 
for  marketing  purposes,  fb)  ensure  that 
social  security  numbers  are  considered 
"nonpublic  personal  information."  and 
(c)  refrain  from  extending  the  effective 
date  of  the  rule. 

The  National  Association  of  Insurance 
Commissioners  (NAIC)  submitted  a 
comment  on  behalf  of  the  State 
insurance  authorities  that  generally 
supported  the  Agencies'  proposed  rule. 
The  NAIC  also  proposed  various 
measures  to  provide  certain  protections 
for  consumers,  such  as  specifying  means 
to  exercise  the  right  to  opt  out  of  the 
disclosure  of  information.  The  NAIC 
further  advised  the  Agencies  to  clarif>' 
the  boundary  of  Federal  and  State 
jurisdiction  over  privacy  regulations 
and  ensure  that  the  financial  privacy 
rules  under  the  Act  are  compatible  with 
the  privacy  rules  relating  to  medical 
information  that  are  to  be  issued  by  the 
Secretary  of  the  Department  of  Health 
and  Human  Services  (HHS)  under  the 
Health  Insurance  Portability  and 
Accountability  Act  (HIPPA)  of  1996." 

Other  comments  were  received  from 
consumer  groups  and  others  advocating 
that  the  Agencies  extend  privacy 
protections  in  a  number  of  ways,  such 
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as  by  requiring  (a)  financial  institutions 
to  provide  consumers  with  access  to 
their  information  maintained  by  the 
institutions  and  the  opportunity  to 
correct  errors,  (b)  more  detailed 
disclosures  of  the  information  collected 
and  disclosed,  and  (c)  disclosures  of  a 
financial  institution's  privacy  policies 
and  practices  earlier  in  the  process  of 
establishing  a  customer  relationship.  In 
a  letter  signed  by  33  State  Attorneys 
General,  the  Agencies  were  requested  to 
add  certain  consumer  protections  to  the 
disclosure  requirements  and  to  the 
provision  permitting  financial 
institutions  to  enter  into  joint  marketing 
agreements. 

The  majority  of  the  remainder  of 
comments  received  by  the  Agencies 
were  from  insured  depository 
institutions  or  their  representatives. 
These  commenters  offered  a  large 
number  of  suggested  changes,  with  the 
most  commonly  advanced  suggestions 
including:  an  extension  of  the  effective 
date  of  the  rule;  an  amendment  to  the 
definition  of  "nonpublic  personal 
information"  to  focus  more  clearly  on 
"financial"  information;  a  streamlining 
of  information  required  in  the  initial 
and  annual  disclosures;  a  clarification  of 
how  one  or  more  of  the  statutory 
exceptions  operate;  an  exclusion  from, 
or  clarification  of,  the  definitions  of 
"consumer"  and  "customer"  in  various 
contexts;  and  the  addition  of  flexibility 
to  provide  initial  notices  at  some  point 
other  than  "prior  to"  the  time  a 
customer  relationship  is  established. 

Representatives  of  a  wide  variety  of 
other  interests,  including  the  health  care 
industry,  retail  merchants,  insurance 
companies,  securities  firms,  private 
investigators,  and  higher  education,  also 
suggested  changes  to  the  proposed  rule. 

The  Agencies  have  modified  the 
proposed  rule  in  light  of  the  comments 
received.  These  comments,  and  the 
Agencies'  responses  thereto,  are 
discussed  in  the  following  section-by- 
section  analysis.  As  was  done  in  the 
preamble  discussion  of  the  proposal,  the 
citations  are  to  sections  only,  leaving 
citations  to  the  part  numbers  used  by 
each  Agency  blank.  Following  the 
section-by-section  analysis,  the 
Agencies  have  provided  guidance  for 
certain  institutions  that  is  intended  to 
provide  additional  guidance  on  how 
these  institutions  may  comply  with  the 
rule  in  a  way  that  avoids  unnecessary 
burden. 

ni.  Section-by-Section  Analysis 

As  an  initial  matter,  the  Agencies  note 
that  the  final  rule,  unlike  the  proposal, 
presents  the  various  sections  in  subparts 
that  consist  of  related  sections.  This 
change  was  made  to  group  related 


concepts  together  and  thereby  make  the 
rule  easier  to  follow.  A  derivation  table 
is  included  following  this  preamble  to 
assist  readers  in  locating  provisions  as 
set  out  in  the  proposal.  The  Agencies 
also  have  added  an  Appendix  A  to  the 
final  rule,  setting  out  sample  disclosures 
for  financial  institutions  to  consider. 

Section .1  Purpose  and  Scope 

Proposed  § .1  identified  the 

piuposes  and  scope  of  the  rules.  As 
stated  in  the  proposal,  the  rule  is 
intended  to  require  a  financial 
institution  to  provide  notice  to 
customers  about  its  privacy  policies  and 
practices:  to  describe  the  conditions 
under  which  a  financial  institution  may 
disclose  nonpublic  personal  information 
about  consumers  to  nonaffiliated  third 
parties;  and  to  provide  a  method  for 
consumers  to  prevent  a  financial 
institution  from  disclosing  that 
information  to  certain  nonaffiliated 
third  parties  by  "opting  out"  of  that 
disclosure,  subject  to  various  exceptions 
as  stated  in  the  rule.  The  Agencies 
invited  comment  on  whether  the  rules 
should  apply  to  foreign  financial 
institutions  that  solicit  business  in  the 
United  States  but  that  do  not  have  an 
office  in  the  United  States. 

Most  of  the  comments  received  on 
this  section  focused  on  the  scope  of  the 
rules.  Several  commenters  suggested 
that  the  Agencies  clarify  how  the  rule 
applies  to  insurance  companies.  The 
Agencies  note  that  section  505  of  GLB 
Act,  which  sets  out  the  enforcement 
authority  of  the  Agencies,  extends  this 
authority  to  subsidiaries  of  entities 
within  each  Agency's  primarv' 
jurisdiction.  That  section  then  explicitly 
excludes  "persons  providing  insurance" 
from  each  Agency's  enforcement 
authority  (and.  by  operation  of  section 
504(a)(1)  of  GLB  Act.  from  the  Agencies' 
rulemaking  authority).  The  Agencies 
affected  by  this  provision  have 
concluded  that  the  exclusion  of 
"persons  providing  insurance  "  is  not 
intended  to  remove  insurance  activities 
conducted  directly  by  an  insured 
depository  institution  from  the  scope  of 
the  rule.  Consistent  with  this  reading  of 
the  statute,  each  Agency's  final  rule 
states  that  the  exclusion  of  persons 
providing  insurance  applies  only  to 
persons  doing  so  in  a  subsidiary  of  an 
entitv  within  the  primar\'  jurisdictioq  of 
that  Agencv.  See  §  40.1(b)  (OCC  rule): 
§  216.3(q)  (Board  rule);  §  332. 3(q)  (FDIC 
rule);  and  §  573.1(b)  (OTS  rule).  The 
OTS  notes  that,  while  it  regulates 
savings  and  loan  holding  companies,  a 
different  Federal  functional  regulator,  a 
state  insurance  authority,  or  the  FTC 
may  enforce  privacy  rules  as  to  that 
holding  company,  under  §  505  of  the 


35164 


Federal  Register/ Vol.  65.  No.  106 /Thursday,  June  1,  2000 /Rules  and  Regulations 


Federal  Register /Vol.  65,  No.  106 /Thursday,  June  1,  2000 /Rules  and  Regulations  35165 


Act.  depending  on  the  nature  of  a 
savings  and  loan  holding  company's 
activities. 

Several  other  commenters  asked  that 
the  final  rule  state  that  certain 
transactions  that  are  exempt  from  the 
coverage  of  the  Truth  in  Lending  Act 
(TILA;  15  U.S.C.  1601  et  seq.)  and 
Regulation  Z  (Reg.  Z,  12  CFR  part  226) 
also  be  treated  as  beyond  the  scope  of 
the  privacy  rule.  TILA  and  Reg.  Z. 
which  impose  disclosure  requirements 
on  credit  extended  to  consumers  under 
certain  circumstances,  exempt  several 
transactions,  including  those  involving 
business,  commercial,  or  agricultural 
credit.  15  U.S.C.  1603(1);  12  CFR 
226.3(a).  The  Agencies  agree  that 
transactions  that  fit  within  the 
exemptions  from  TILA  and  Reg.  Z  for 
these  types  of  credit  also  would  fall 
outside  the  scope  of  the  privacy  rule. 
and  have  amended  §     .1(h)  accordingly. 
Thus,  financial  institutions  may  look  at 
how  this  exemption  is  applied  under 
Reg.  Z  for  guidance  on  the  scope  of 
covered  transactions  under  the  privacy 
rule.  It  should  be  noted,  however,  that 
TILA  exempts  several  other  types  of 
transactions  that  would  be  covered 
under  the  privacy  rule  if  they  are  for  the 
purpose  of  an  individual  obtaining  a 
financial  product  or  service  as  that  term 
is  defined  in  the  privacy  regulation.  See 
15  U.S.C.  1603(2)  and  (3). 

A  few  commenters  stated  that  the  rule 
should  apply  to  foreign  entities  who 
solicit  business  from  people  in  the 
United  States.  The  OCC,  FRB.  and  FDIC 
each  have  been  given  explicit  authority 
to  enforce  the  privacy  rule  with  respect 
to  foreign  institutions  within  their 
respective  jurisdictions  that  have  offices 
in  the  U.S.  Those  commenters  who 
favored  applying  the  regulation  to 
foreign  offices  of  financial  institutions 
that  do  not  have  offices  within  the  U.S. 
suggested  that  an  expanded  scope 
would  provide  additional  protections  to 
consumers  and  would  eliminate  what 
they  perceive  to  be  a  competitive 
disadvantage  of  domestic  institutions. 
While  the  Agencies  support  consistent 
protections  for  consumers  regardless  of 
the  entity  from  whom  a  financial 
product  or  service  is  obtained,  at  this 
stage  the  Agencies  do  not  believe  that  it 
is  appropriate  to  attempt  to  apply  the 
rule  to  offshore  offices  of  financial 
institutions. 

Several  comments  suggested  that  the 
rule  should  not  apply  to  entities  that 
must  comply  with  regulations  issued  by 
HHS  that  implement  HIPAA.  Given  the 
broad  definition  of  "financial 
institution"  under  the  GLB  Act,  certain 
entities,  such  as  health  insurers,  are 
subject  to  these  privacy  rules  as  well  as 
rules  promulgated  under  HIPAA 


regarding  the  appropriate  handling  of 
protected  health  information. 
Accordingly,  financial  institutions  may 
be  covered  both  by  this  privacy  rule  and 
by  the  regulations  promulgated  by  HHS 
under  the  authority  of  sections  262  and 
264  of  HIPAA  once  those  regulations  are 
finalized.  Based  on  the  proposed  HIPAA 
rules,  it  appears  likely  that  there  will  be 
areas  of  overlap  between  the  HIPAA  and 
financial  privacy  rules.  For  instance, 
under  the  proposed  HIPAA  regulations, 
consumers  must  provide  affirmative 
authorization  before  a  covered 
institution  may  disclose  medical 
information  in  certain  instances 
whereas  under  the  financial  privacy 
rules,  institutions  need  only  provide 
consumers  with  the  opportunity  to  opt 
out  of  disclosures.  In  this  case,  the 
Agencies  anticipate  that  compliance 
with  the  affirmative  authorization 
requirement,  consistent  with  the 
procedures  required  under  HIPAA, 
would  satisfy  the  opt  out  requirement 
under  the  financial  privacy  rules.  After 
HHS  publishes  its  final  rules,  the 
Agencies  will  consult  with  HHS  to 
avoid  the  imposition  of  duplicative  or 
inconsistent  requirements. 

Section       2     Rule  of  Construction 

Proposed  §  _.2  of  the  rules  set  out  a 
rule  of  construction  intended  to  clarify 
the  effect  of  the  examples  used  in  the 
rules.  As  noted  in  the  proposal,  these 
examples  are  not  intended  to  be 
exhaustive;  rather,  they  are  intended  to 
provide  guidance  about  how  the  rules 
would  apply  in  specific  situations. 

Commenters  generally  agreed  that 
examples  are  helpful  in  clarifying  how 
the  rule  will  work  in  specific 
circumstances  emd  suggested  that  the 
Agencies  should  include  more 
examples.  Many  commenters  requested 
the  Agencies  to  provide  examples  of 
model  disclosures.  Commenters  also 
generally  agreed  that  it  is  useful  to  state 
that  the  list  of  examples  is  not  intended 
to  be  exhaustive,  and  that  compliance 
with  one  of  the  examples  would  be 
deemed  compliance  with  the  regulation. 
A  few  commenters  suggested  that  the 
regulation  state  that  a  financial 
institution  is  not  obligated  to  comply 
with  an  example  but  has  the  latitude  to 
comply  with  the  general  rules  in  other 
ways.  Others  stated  that  the  examples 
ought  to  be  identical  in  each  privacy 
regulation  adopted  by  the  Agencies,  the 
FTC.  NCUA,  and  SEC. 

The  Agencies  believe  that  more 
examples  would  be  helpful,  and  have 
included  additional  examples  in 
appropriate  places  throughout  the  rule. 
The  Agencies  also  have  provided 
sample  clauses  in  Appendix  A  to  each 
Agency's  rule  to  aid  financial 


institutions  in  their  drafting  of  privacy 
notices.  The  sample  clauses  are 
provided  to  illustrate  the  level  of  detail 
the  Agencies  believe  is  appropriate.  The 
Agencies  caution  financial  institutions 
against  relying  on  the  sample 
disclosures  without  determining  the 
relevance  or  appropriateness  of  the 
disclosure  for  their  operations.  The 
Agencies  have  used  statutory  terms, 
such  as  "nonpublic  personal 
information"  and  "nonaffiliated  third 
parties,"  in  the  sample  clauses  to 
convey  generally  the  subject  of  the 
clauses.  However,  a  financial  institution 
that  uses  these  terms  must  provide 
sufficient  information  to  enable 
consumers  to  understand  what  these 
terms  mean  in  the  context  of  the 
institution's  notices.  Moreover,  the 
Agencies  note  that,  in  providing  the 
sample  disclosures,  the  Agencies  are 
addressing  solely  the  level  of  detail 
required  and  are  not  attempting  to 
provide  guidance  on  issues  such  as  type 
size,  margin  width,  and  so  on. 

The  Agencies  have  not  added  a 
statement  in  the  final  rule  regarding  a 
financial  institution's  ability  to  comply 
with  the  rule  in  ways  other  than  as 
suggested  in  the  examples,  but  instead 
retain  the  statement  that  the  examples 
are  not  exclusive.  The  rule  also  states 
that  compliance  with  the  examples  will 
constitute  compliance  with  the  rule. 
The  Agencies  believe  that,  when  read 
together,  these  provisions  give  financial 
institutions  sufficient  flexibility  to 
comply  with  the  regulation  but  also 
sufficient  guidance  about  the  use  of 
examples. 

The  Agencies  note  that  an  example 
that  mentions  a  particular  activity  does 
not.  by  itself,  authorize  a  financial 
institution  to  engage  in  that  activity. 
Any  such  authority  must  have  a 
different  source. 

Section .3     Definitions 

a.  Affiliate 

The  proposal  adopted  the  definition 
of  "affiliate"  that  is  used  in  section 
509(6)  of  the  GLB  Act.  An  affiliation 
exists  when  one  company  "controls" 
(which  is  defined  in  §  _  .3(g),  below),  is 
controlled  by.  or  is  under  common 
control  with  another  company.  The 
definition  includes  both  financial 
institutions  and  entities  that  are  not 
financial  institutions. 

The  Agencies  received  comparatively 
few  comments  in  response  to  this 
definition.  One  commenter  requested 
that  the  final  rule  state  that  a  bank 
service  company  will  be  deemed  to  be 
an  affiliate  of  every  baidc  that  has  an 
interest  in  it.  The  Agencies  have 
declined  to  adopt  this  suggestion.  If  the 


relationship  betwesn  a  financial 
institution  and  a  bank  service  company 
satisfies  the  test  for  affiliation  set  out  in 
the  statute  and  regulation,  then  an 
affiliation  exists. 

In  light  of  the  comparatively  few 
comments  received  and  the  nature  of 
those  comments,  the  Agencies  adopt  the 
definition  of  "affiliate"  as  proposed. 

b.  Clear  and  Conspicuous 

Under  the  proposed  rules,  various 
notices  must  be  "clear  and 
conspicuous."  The  proposed  rules 
defined  this  term  to  mean  that  the 
notice  must  be  reasonably 
understandable  and  designed  to  call 
attention  to  the  nature  and  significance 
of  the  information  contained  in  the 
notice.  The  proposal  did  not  mandate 
the  use  of  any  particular  technique  for 
making  the  notices  clear  and 
conspicuous,  but  provided  examples  of 
how  a  notice  may  be  made  clear  and 
conspicuous.  As  noted  in  the  preamble 
to  the  proposed  rule,  each  financial 
institution  retains  the  flexibility  to 
decide  for  itself  how  best  to  comply 
with  this  requirement. 

The  Agencies  received  a  large  number 
of  comments  on  this  proposed 
definition.  Several  commenters  favored 
adopting  the  definition  as  proposed, 
with  some  of  these  advocating  that  the 
final  rule  add  a  requirement  that 
disclosures  be  on  a  separate  piece  of 
paper  in  order  to  ensure  that  they  will 
be  conspicuous.  Others  stated  that  the 
definition  was  unnecessary,  given  the 
experience  financial  institutions  have  in 
complying  with  requirements  that 
disclosures  mandated  by  other  laws  be 
clear  and  conspicuous.  Several 
commenters  maintained  that  the  rule 
proposed  is  inconsistent  with 
requirements  in  other  consumer 
protection  regulations  such  as  Reg.  Z 
and  the  Truth  in  Savings  regulation 
(Regulation  DD.  12  CFR  part  230), 
which  require  only  that  a  disclosure  be 
reasonably  understandable.  Many  of 
these  commenters  expressed  concern 
that  the  examples  would  invite 
litigation  because  of  ambiguities 
inherent  in  terms  used  in  the  examples 
in  the  proposed  rule  such  as  "ample 
line  spacing,"  "wide  margins,"  and 
"explanations*    *   *  subject  to  different 
interpretations."  A  few  commenters 
questioned  how  the  requirement  would 
work  in  a  document  that  contains 
several  disclosures  that  each  must  be 
clearly  and  conspicuously  disclosed, 
while  others  raised  questions  about  how 
a  disclosure  may  be  clear  and 
conspicuous  on  a  website.  These 
comments  are  addressed  below. 

New  standard  for  "clear  and 
conspicuous. "  The  Agencies  recognize 


that  the  proposed  definition  develops 
the  concept  of  "clear  and  conspicuous" 
beyond  what  is  currently  understood  by 
the  term.  However,  the  Agencies  added 
the  phrase  "designed  to  call  attention  to 
the  nature  and  significance  of  the 
information  contained"  to  provide 
meaning  to  the  term  "conspicuous." 
The  Agencies  believe  that  this  standard, 
when  coupled  with  the  existing 
standard  requiring  that  a  disclosure  be 
readily  understandable,  likely  will 
result  in  notices  to  consumers  that 
communicate  effectively  the 
information  needed  by  consumers  to 
make  an  informed  choice  about  the 
privacy  of  their  information,  including 
whether  to  transact  business  with  a 
financial  institution. 

The  standard  for  clear  and 
conspicuous  adopted  by  the  Agencies  in 
this  rulemaking  applies  solely  to 
disclosures  required  under  the  privacy 
rules.  Disclosures  governed  by  other 
rules  requiring  clear  and  conspicuous 
disclosures  (such  as  Reg.  Z)  are  beyond 
the  scope  of  this  rulemaking. 

Examples  of  "clear  and  conspicuous. " 
The  Agencies  recognize  that  many  of  the 
examples  are  imprecise.  The  Agencies 
believe,  however,  that  more  prescriptive 
examples,  while  perhaps  easier  to 
conform  to.  likely  would  result  in 
requirements  that  would  be 
inappropriate  in  a  given  circumstance. 
To  avoid  this  result,  the  examples 
provide  generally  applicable  guidance 
about  ways  in  which  a  financial 
institution  may  make  a  disclosure  clear 
and  conspicuous.  The  Agencies  note 
that  the  examples  of  how  to  make  a 
disclosure  clear  and  conspicuous  are 
not  mandatory.  A  financial  institution 
must  decide  for  itself  how  best  to 
comply  with  the  general  rule,  and  may 
use  techniques  not  listed  in  the 
examples.  To  address  concerns  about 
the  imprecision  of  the  examples,  the 
Agencies  have  incorporated  several  of 
the  commenters'  suggestions  in  the  final 
rule  for  ways  to  make  the  guidance  more 
helpful. 

Combination  of  several  "clear  and 
conspicuous"  notices.  A  document  may 
combine  several  disclosures  that  each 
must  be  clear  and  conspicuous.  The 
final  rule  provides  an  example,  in 
§  _.3(b)(2)(ii)(E),  of  how  a  financial 
institution  may  make  disclosures 
conspicuous,  including  disclosures  on  a 
combined  notice.  In  order  to  avoid  the 
potential  conflicts  envisioned  by  several 
conunenters  between  two  different  rules 
requiring  that  different  sets  of 
disclosures  each  be  provided  clearly 
and  conspicuously,  the  final  rule  does 
not  mandate  precise  specifications  for 
how  various  disclosures  must  be 
presented. 


Because  the  Agencies  believe  that 
privacy  disclosures  may  be  clear  and 
conspicuous  when  contained  in  a 
document  containing  other  disclosures, 
the  rule  does  not  mandate  that 
disclosures  be  provided  on  a  separate 
piece  of  paper.  Such  a  requirement  is 
not  necessar>'  and  would  significantly 
increase  the  burden  on  financial 
institutions. 

Disclosures  on  web  pages.  Several 
commenters  requested  guidance  on  how 
they  may  clearly  and  conspicuously 
disclose  privacy-related  information  on 
their  Internet  sites.  The  Agencies 
recognize  that  disclosures  over  the 
Internet  present  some  issues  that  will 
not  arise  in  paper-based  disclosures. 
There  may  be  web  pages  within  a 
financial  institution's  website  that 
consumers  may  view  in  a  different  order 
each  time  they  access  the  site,  aided  by 
hypertext  links.  Depending  on  the 
customer  hardware  and  software  used  to 
access  the  Internet,  some  web  pages  may 
require  consumers  to  scroll  down  to 
view  the  entire  page.  To  address  these 
issues,  the  Agencies  have  included  a 
statement  in  the  example  in 

§ .3(b)(2)(iii)  concerning  Internet 

disclosures  informing  financial 
institutions  that  they  may  comply  with 
the  rule  if  they  use  text  or  visual  cues 
to  encourage  scrolling  down  the  page  if 
necessary  to  view  the  entire  notice  and 
ensure  that  other  elements  on  the  web 
site  (such  as  text,  graphics,  hyperlinks, 
or  sound)  do  not  distract  attention  from 
the  notice.  In  addition,  a  financial 
institution  is  to  place  either  a  notice  or 
a  conspicuous  link  on  a  page  frequently 
accessed  by  consumers,  such  as  a  page 
on  which  transactions  are  conducted. 

Given  current  technolog}',  there  are  a 
range  of  approaches  a  financial 
institution  could  take  to  comply  with 
the  rule.  For  example,  a  financial 
institution  could  use  a  dialog  box  that 
pops  up  to  provide  the  disclosure  before 
a  consumer  provides  information  to  the 
institution.  Another  approach  would  be 
a  simple,  clearly  labeled  graphic  located 
near  the  top  of  the  page  or  in  close 
proximity  to  the  financial  institution's 
logo,  directing  the  customer,  through  a 
hypertext  link  or  hotlink,  to  the  privacy 
disclosures  on  a  separate  web  page. 

For  the  reasons  advanced  above,  the 
Agencies  have  adopted  the  definition  of 
"clear  and  conspicuous,  '  with  the 
changes  previously  described  and  with 
certain  other  changes  intended  to  make 
the  definition  easier  to  read. 

c.  Collect 

The  statute  requires  a  financial 
institution  to  include  in  its  initial  and 
annual  notices  a  disclosure  of  the 
categories  of  nonpublic  personal 
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information  that  the  institution  collects. 
The  proposal  defined  "collect"  to  mean 
obtaining  any  information  that  is 
organized  or  retrievable  on  a  personally 
identifiable  basis,  irrespective  of  the 
source  of  the  underlying  information. 
This  definition  was  included  to  provide 
guidance  about  the  information  that  a 
financial  institution  must  include  in  its 
notices  and  to  clarify  that  the 
obligations  arise  regardless  of  whether 
the  financial  institution  obtains  the 
information  from  a  consumer  or  from 
some  other  source. 

Commenters  suggested  that  the  final 
rule  treat  information  that  is  not 
organized  and  retrievable  in  an 
automated  fashion  as  not  "collected." 
This  approach  would  exclude  separate 
documents  not  included  in  a  file.  The 
Agencies  disagree  that  information 
should  not  be  deemed  to  be  collected 
simply  because  it  is  not  retrievable  in  an 
automated  fashion.  The  Agencies 
believe  that  the  method  of  retrieval  is 
irrelevant  to  whether  information 
should  be  protected  under  the  rule  The 
Agencies  agree,  however,  that  the  scope 
of  the  regulation  should  be  refined,  and 
have  changed  the  definition  of  "collect  ' 
bv  using  language  taken  from  the 
Privacy  Act  of  1974  (5  V.S.C.  552a). 

Other  commenters  requested  that  the 
rule  clarify  that  information  that  is 
received  by  a  financial  institution  but 
then  immediately  passed  along  without 
maintaining  a  copy  of  the  information  is 
not  "collected"  as  this  term  is  used  in 
the  final  rule.  The  Agencies  believe  that 
merely  receiving  information  without 
maintaining  it  would  not  be 
"collecting"  the  information.  The  final 
rule  reflects  this  by  stating  that  the 
information  must  be  organized  or 
retrievable  by  the  financial  institution. 
Otherwise,  the  definition  of  "collect"  is 
adopted  as  proposed. 

d.  Company 

The  proposal  defined  "company," 
which  is  used  in  the  definition  of 
"affiliate,"  as  any  corporation,  limited 
liability  company,  business  trust, 
general  or  limited  partnership, 
association,  or  similar  organization. 

The  Agencies  received  no  substantive 
comments  on  this  proposed  definition. 
Accordingly,  the  Agencies  adopt  the 
definition  of  "company  '  as  proposed. 

e.  Consumer 

The  GLB  Act  distinguishes 
"consumers"  from  "customers"  for 
purposes  of  the  notice  requirements 
imposed  by  the  Act.  A  financial 
institution  is  required  to  give  a 
"consumer"  the  notices  required  under 
Title  V  only  if  the  institution  intends  to 
disclose  nonpublic  personal  information 


about  the  consumer  to  a  nonaffiliated 
third  party  for  purposes  other  than  as 
permitted  by  section  502(e)  of  the 
statute  (as  implemented  by  §§      14  and 

.15  of  the  final  rule).  By  contrast,  a 
financial  institution  must  give  all 
"customers"  a  notice  of  the  institution's 
privacy  policy  at  the  time  of 
establishing  a  customer  relationship  and 
annually  thereafter  during  the 
continuation  of  the  customer 
relationship. 

The  proposal  defined  "consumer"  to 
moan  an  individual  (and  his  or  her  legal 
representative)  who  obtains,  from  a 
financial  institution,  financial  products 
or  services  that  are  to  be  used  primarily 
for  personal,  family,  or  household 
purposes.  Because  "financial  product  or 
service"  is  defined  to  include  the 
evaluation  by  a  financial  institution  of 
an  application  to  obtain  a  financial 
product  or  service  (see  further 
discussion  of  this  point,  below)  a  person 
becomes  a  consumer  even  if  the 
application  is  denied  or  withdrawn.  An 
individual  also  would  be  deemed  to  be 
a  consumer  for  purposes  of  a  financial 
institution  if  that  institution  purchases 
the  individual's  account  from  some 
other  institution. 

The  Agencies  received  a  large  number 
of  comments  on  this  proposed 
definition,  raising  questions  about  how 
the  definition  would  apply  in  a  variety 
of  situations.  These  comments  are 
addressed  below. 

Distinction  between  "consumer"  and 
"customer.  "  While  many  agreed  with 
the  distinction  drawn  in  the  proposal 
between  "consumer  "  and  "customer,"  a 
few  commenters  suggested  that  no 
distinction  between  "consumer"  and 
"customer"  should  be  made,  given  that, 
in  these  commenters  "  views,  the  statute 
appears  to  use  the  terms 
interchangeably.  The  Agencies  believe, 
however,  that  the  distinction  was 
deliberate  and  that  the  rule  should 
implement  it  accordingly.  A  plain 
reading  of  the  statute  supports  the 
conclusion  that  Congress  created  one  set 
of  protections  [i.e..  a  financial 
institution's  privacy  policy  and  opt  out 
notice,  and  the  right  to  opt  out  if  a 
financial  institution  intends  to  disclose 
nonpublic  personal  information  to 
nonaffiliated  third  parties)  for  anyone 
who  obtains  a  financial  product  or 
service  and  an  additional  set  of 
protections  (/.e..  the  initial  notices  at  the 
time  of  establishing  a  customer 
relationship  and  annual  notices 
thereafter)  for  anyone  who  establishes  a 
relationship  of  a  more  lasting  nature 
than  an  isolated  transaction  with  a 
financial  institution.  Thus,  the  statute 
tailors  the  notice  requirements  to  the 
type  of  relationship  an  individual  has 


with  a  financial  institution.  This 
distinction  is  preserved  in  the  final  rule. 

Applicants  as  consumers.  Many  of  the 
comments  on  the  proposed  definition  of 
"consumer"  disagreed  that  someone 
should  be  deemed  a  consumer  of  a 
financial  institution  by  virtue  of  the 
institution  evaluating  that  individual's 
application  for  a  financial  product  or 
service.  These  commenters  maintained 
that  the  individual  has  not  obtained  a 
financial  product  or  service,  as  is 
required  by  the  GLB  Act.  The  Agencies 
remain  of  the  view,  however,  that  it  is 
consistent  with  both  the  spirit  and  the 
letter  of  the  Act  to  consider  an 
individual  as  having  obtained  a 
financial  product  or  service  when  a 
financial  institution  evaluates 
information  provided  to  it  from  the 
individual  for  the  purpose  of  obtaining 
some  other  financial  product  or  service. 
Financial  institutions  routinely  provide 
several  services  that  are  integral  to  the 
delivery  of  a  financial  product. 
Frequently  among  these  services  is  the 
evaluation  by  the  financial  institution  of 
information  provided  by  an  individual. 
'In  certain  instances,  such  as  when  an 
individual  is  shopping  for  the  best  rate 
on  a  mortgage  loan  or  the  lowest 
premium  for  an  insurance  policy,  that 
evaluation  may  be  the  sole  financial 
product  or  service  delivered.  In  other 
instances,  that  evaluation  may  be  one  of 
several  services  provided  in  connection 
with  establishing  a  customer 
relationship.  In  some  cases  financial 
institutions  impose  separate  charges  for 
considering  applications  or  assessing  an 
individuals  credit  worthiness, 
recognizing  both  the  cost  to  the 
institution  and  the  value  to  the 
individual  of  this  service. 

In  addition  to  being  consistent  with 
the  language  of  the  statute,  the  proposed 
definition  of  "consumer"  is  consistent 
with  one  of  the  primary  purposes  of 
Title  V  of  GLB  Act,  namely,  to  enable 
an  individual  to  limit  the  sharing  of 
nonpublic  personal  information  by  a 
financial  institution  with  a  nonaffiliated 
third  party.  The  information  provided 
by  a  person  to  a  financial  institution 
before  a  customer  relationship  is 
established  is  likely  to  contain  the  types 
of  information  that  the  statute  is 
designed  to  protect.  This  information  is 
no  less  deserving  of  protection  simply 
because  an  application  is  denied  or 
withdrawn.  For  these  reasons,  the 
Agencies  have  retained  within  the 
definition  of  "consumer"  individuals 
whose  applications  are  evaluated  by  a 
financial  institution.  See  § .3(e)(2)(i). 

Loan  sales.  Several  conunenters 
requested  clarification  of  whether  an 
individual  becomes  a  consumer  in 
various  other  scenarios  involving  loans. 


Commenters  posited  a  wide  variety  of 
examples,  which,  if  each  were  to  be 
addressed  specifically  in  the  rule, 
would  require  a  final  rule  of  enormous 
complexity  and  detail.  The  Agencies 
believe  that  a  rule  setting  forth  a  general 
principle  that  is  flexible  enough  to  be 
applied  in  the  array  of  loan  transactions 
posited  by  the  conunenters  is  more 
appropriate. 

"Towards  this  end,  the  Agencies  have 

stated  in  the  final  rule,  at  § .3(e)(2)(iv), 

that  a  person  will  be  a  consumer  of  any 
entity  that  holds  ownership  or  servicing 
rights  to  an  individual's  loan.  (The 
Agencies  note  that  such  a  person  may 
not  be  a  customer,  however;  see 
explanation  of  how  the  definition 
"customer"  will  be  applied  in  the  loan 
context,  in  the  discussion  of  the 
definition  of  "customer"  below.  See 
also  §§_.4(c)(2)  and_  .4(c)(3)(ii)  for 
further  discussion  concerning  when  a 
borrower  establishes  a  customer 
relationship  in  the  context  of  a  loan 
sale.)  The  Agencies  believe  that 
financial  institutions  that  own  or  service 
a  loan  are  providing  a  financial  product 
or  service  to  the  individual  borrower  in 
question.  In  some  cases,  the  product  or 
service  is  the  funding  of  the  loan, 
directly  or  indirectly.  In  other  cases,  the 
product  or  service  is  the  processing  of 
payments,  sending  account-related 
notices,  responding  to  consumer 
questions  and  complaints  about  the 
handling  of  the  account,  and  so  on.  The 
final  rule  defines  "consumer"  in  a  way 
that  covers  individuals  receiving 
financial  products  or  services  in  each  of 
these  situations. 

Agents  of  financial  institutions. 
Several  commenters  agreed  with  the 
principle  set  out  in  the  proposed  rule 
that  an  individual  should  not  be 
considered  to  be  a  consumer  of  an  entity 
that  is  acting  as  agent  for  a  financial 
institution.  These  commenters  noted 
that  the  financial  institution  that  hires 
the  agent  is  responsible  for  that  agent's 
conduct  in  carrying  out  the  agency 
responsibilities.  The  Agencies  agree  and 
continue  to  believe  that  the  financial 
institution  is  the  entity  that  has  a 
consumer  relationship,  even  if  it  uses 
agents  to  help  it  deliver  its  products  or 
services.  Accordingly,  the  proposed  rule 
retains  the  rule  governing  agents,  with 
modifications  made  to  improve  its 
clarity.  See  §_.3(e)(2)(v). 

Legal  representative.  The  Agencies 
also  agree  with  the  suggestion  made  by 
several  commenters  that  the  definition 
of  "consumer"  should  clarify  that  the 
obligations  stemming  from  a  consumer 
relationship  may  be  satisfied  by  dealing 
either  with  the  individual  who  obtains 
a  financial  product  or  service  from  a 
financial  institution  or  that  individual's 


representative.  The  Agencies  do  not 
intend  for  the  rule  to  require  a  financial 
institution  to  send  opt  out  and  initial 
notices  to  both  the  individual  and  the 
individual's  legal  representatives,  and 
have  amended  the  final  rule  accordingly 
in§_.3(e)(l). 

Trusts.  The  Agencies  received  several 
comments  concerning  whether  an 
individual  who  obtains  financial 
services  in  connection  with  trusts  is  a 
consumer  or  customer  of  a  financial 
institution.  Several  commenters  urged 
the  Agencies  to  generally  exempt  a 
financial  institution  from  the 
requirements  of  the  nde  when  it  acts  as 
a  fiduciary,  or,  in  the  alternative,  clarify 
the  categories  of  individuals  that  are 
considered  to  be  customers. 
Commenters  proposed,  for  example,  that 
individuals  who  are  beneficiaries  with 
current  interests  should  be  identified  as 
customers,  whereas  individuals  who  are 
only  contingent  beneficiaries  should  not 
be  customers.  Other  commenters  stated 
that  when  the  financial  institution 
serves  as  trustee  of  a  trust,  neither  the 
grantor  nor  beneficiary  is  a  consumer  or 
customer  under  the  rule.  In  these 
conunenters'  view,  the  trust  itself  is  the 
institution's  "customer,"  and,  therefore, 
the  rule  should  not  apply  to  a  financial 
institution  when  it  acts  as  trustee.  These 
commenters  also  stated  that  when  a 
financial  institution  is  a  trustee,  it 
serves  as  a  fiduciary  and  is  subject  to 
other  obligations  to  protect  the 
confidentiality  of  the  beneficiaries' 
information  that  cu-e  more  stringent  than 
those  under  the  provisions  in  the  GLB 
Act.  Similarly,  these  and  other 
commenters  claimed  that  an  individual 
who  is  a  participant  in  an  employee 
benefit  plan  administered  or  advised  by 
a  financial  institution  does  not  qualify 
as  a  consumer  or  customer.  The 
commenters  opined  that  the  plan 
sponsor,  or  the  plan  itself,  is  the 
"customer"  for  the  purposes  of  the 
proposed  rule.  These  commenters 
contended  that  plan  participants  have 
no  direct  relationship  with  the  financial 
institution  and.  in  any  event,  the 
financial  institution  is  authorized  to  use 
information  that  would  be  covered 
under  the  GLB  Act  only  in  accordance 
with  the  directions  of  the  plan  sponsor. 
The  commenters  concluded,  therefore, 
that  the  regidations  should  specifically 
exclude  individuals  who  are 
participants  in  an  employee  benefit  plan 
from  the  definition  of  customer. 

The  Agencies  believe  that  the 
definition  of  "consumer"  in  the  GLB 
Act  does  not  squarely  resolve  whether 
the  beneficiary  of  a  trust  is  a  consmner 
of  the  financial  institution  that  is  the 
trustee.  The  Agencies  agree  with  the 
commenters  who  concluded  that,  when 


the  financial  institution  serves  as  trustee 
of  a  trust,  neither  the  grantor  nor 
beneficiary  is  a  consumer  or  customer 
under  the  rule.  Instead,  the  trust  itself 
is  the  institution's  "customer."  and 
therefore,  the  rule  does  not  apply 
because  the  trust  is  not  an  individual. 
The  Agencies  note  that  a  financial 
institution  that  is  a  trustee  assumes 
obligations  as  a  fiduciary',  including  the 
duty  to  protect  the  confidentiahty  of  the 
beneficiaries'  information,  that  are 
consistent  with  the  purposes  of  the  GLB 
Act  and  enforceable  under  state  law. 
Accordingly,  the  Agencies  have 
excluded  an  individual  who  is  a 
beneficiary  of  a  trust  or  a  plan 
participant  of  an  employee  benefit  plan 
from  the  definitions  of  "consumer  "  and 
"customer."  Nevertheless,  the  Agencies 
believe  that  an  individual  who  selects  a 
financial  institution  to  be  a  custodian  of 
seciuities  or  assets  in  an  IRA  is  a 
"consumer"  under  the  GLB  Act.  The 
Agencies  have  included  examples  in  the 
rule  that  appropriately  illustrate  this 
interpretation  of  the  GLB  Act  in 
§§_.3(e)(2)(vi)-(viii)and 
§_.3(i)(2)(i)(D). 

Requirements  arising  from  consumer 
relationship.  While  the  proposed  and 
final  rules  define  "consumer"  broadly, 
the  Agencies  note  that  this  will  not 
result  in  any  additional  burden  to  a 
financial  institution  in  situations  where 
(a)  no  customer  relationship  is 
established  and  (b)  the  institution  does 
not  intend  to  disclose  nonpublic 
personal  information  about  a  consumer 
to  nonaffiliated  third  parties.  Under  the 
approach  taken  in  the  final  rule,  a 
financial  institution  is  under  no 
obligation  to  provide  a  consumer  with 
any  privacy  disclosures  unless  it 
intends  to  disclose  the  consumer's 
nonpublic  personal  information  to 
nonaffiliated  third  parties  outside  the 

exemptions  in  §§ .14  and .15.  A 

financial  institution  that  wants  to 
disclose  a  consiuner's  nonpublic 
personal  information  to  nonaffiliated 
third  parties  is  not  prohibited  vmder  the 
final  rule  from  doing  so,  if  the  requisite 
notices  are  delivered  and  the  consumer 
does  not  opt  oui.  Thus,  as  it  applies  to 
consmners  who  are  not  customers,  the 
rule  allows  a  financial  institution  to 
avoid  all  of  the  rule's  requirements  if  it 
chooses  to  do  so.  Conversely,  if  a 
financial  institution  determines  that  the 
benefits  of  disclosing  consumers' 
nonpublic  personal  information  to 
nonaffiliated  third  parties  outweighs  the 
attendant  burdens,  the  financial 
institution  is  free  to  do  so.  provided  it 
notifies  consumers  about  the  disclosiu-e 
and  affords  them  a  reasonable 
opportunity  to  opt  out.  In  this  way,  the 
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rule  attempts  to  strike  a  balance 
between  protecting  an  individual's 
nonpublic  personal  information  and 
minimizing  the  burden  on  a  financial 
institution. 

f.  Consumer  Reporting  Agency 

The  proposal  adopted  the  definition 
of  "consumer  reporting  agency"  that  is 
used  in  section  603(f)  of  the  Fair  Credit 
Reporting  Act  (15  U.S.C.  1681a(fl).  This 
term  was  used  in  proposed  §§     .11  and 
_.13. 

The  Agencies  received  no  comments 
suggesting  any  changes  to  this 
definition.  Accordingly,  the  definition  is 
adopted  as  proposed.  It  is  used  in 
§§     .6(f),     .12(a).  and  _. 15(a)(5)  of  the 
final  rule. 

g.  Control 

The  proposal  defined  "control"  using 
the  tests  applied  in  section  23A  of  the 
Federal  Reserve  Act  (12  U.S.C.  371c). 
This  definition  is  used  to  determine 
when  companies  are  affiliated  (see 
discussion  of  §     .3(a).  above),  and 
would  result  in  financial  institutions 
being  considered  as  affiliates  regardless 
of  whether  the  control  is  by  a  company 
or  individual. 

The  Agencies  received  few  comments 
in  response  to  this  definition.  The  one 
substantive  suggestion  received  was  to 
adopt  a  test  focused  solely  on  percent  of 
stock  owned  in  a  company  so  as  to 
avoid  the  uncertainties  arising  from  a 
"control  in  fact"  test.  The  Agencies 
believe,  however,  that  anv  test  based 
only  on  stock  ownership  is  unlikely  to 
be  flexible  enough  to  address  all 
situations  in  which  companies  are 
appropriately  deemed  to  be  affiliated. 
Accordingly,  the  Agencies  adopt  the 
definition  of  "control"  as  proposed. 

h.  (Customer 

The  proposal  defined  "customer"  as 
any  consumer  who  has  a  "customer 
relationship"  with  a  particular  financial 
institution.  As  is  explained  more  fully 
in  the  discussion  of  §     .4,  below,  a 
consumer  is  a  customer  of  a  financial 
institution  when  the  consumer  has  a 
continuing  relationship  with  the 
institution. 

The  Agencies  received  a  large  number 
of  comments  on  the  definition  of 
"customer"  and  "customer 
relationship."  Given  the 
interdependence  of  the  two  terms,  the 
following  analysis  of  the  comments 
received  will  address  both  under  the 
heading  "customer  relationship." 

i.  Customer  Relationship 

The  proposed  rules  defined 
"customer  relationship"  as  a  continuing 
relationship  between  a  consumer  and  a 
financial  institution  whereby  the 
institution  provides  a  financial  produc:t 


or  service  that  is  to  be  used  by  the 
consumer  primarily  for  personal,  family, 
or  household  purposes  "'  As  noted  in 
the  proposal,  a  one-time  transaction 
may  be  sufficient  to  establish  a  customer 
relationship,  depending  on  the  nature  of 
the  transaction.  A  consumer  would  not 
become  a  customer  simply  by 
repeatedly  engaging  in  isolated 
transactions  that  by  themselves  would 
be  insufficient  to  establish  a  customer 
relationship,  such  as  withdrawing  funds 
at  regular  intervals  from  an  ATM  owned 
by  an  institution  at  which  the  consumer 
has  no  account.  The  proposal  also  stated 
that  a  consumer  would  have  a  customer 
relationship  with  a  financial  institution 
that  makes  a  loan  to  the  consumer  and 
then  sells  the  loan  but  retains  the 
servicing  rights.  The  Agencies  received 
a  large  numher  of  comments  on  this 
definition,  as  discussed  below. 

Point  at  which  one  becomes  a 
customer  The  Agencies  received  many 
comments  in  response  to  the  definitions 
of  "customer"  and  "customer 
relationship."  Commenters  criticized 
what  they  considered  to  be  the  ill- 
defined  line  distinguishing  consumers 
from  customers.  These  commenters 
stated  that  the  proposed  distinction 
makes  it  difficult  for  a  financial 
institution  to  know  when  the 
obligations  attendant  to  a  customer 
relationship  arise  Several  suggested 
that  the  distinction  should  bebased  on 
when  a  consumer  and  financial 
institution  enter  into  a  written  contract 
for  a  financial  product  or  service. 

The  Agencies  recognize  that  the 
distinction  between  consumers  and 
customers  will,  in  some  instances, 
require  a  financial  institution  to  make  a 
judgment  about  whether  a  customer 
relationship  is  established.  In  those 
cases  where  an  individual  engages  in  a 
transaction  for  which  it  is  reasonable  to 
expect  no  further  communication  about 
that  transaction  from  the  financial 
institution  (such  as  ATM  transactions, 
purchases  of  money  orders,  or  cashing 
of  checks),  the  individual  will  not  have 
established  a  customer  relationship  as  a 
result  of  that  transaction.  In  other 
situations  where  a  consumer  typically 
would  receive  some  measure  of 
continued  sen'ice  following,  or  in 
connection  with,  a  transaction  (such  as 
would  be  the  case  when  a  consumer 
opens  a  deposit  account,  borrows 
money,  or  obtains  investment  advice),  a 
customer  relationship  will  be 
established.  The  Agencies  believe  that 
the  distinction  set  out  in  the  proposed 
rule,  as  further  clarified  by  the  examples 
in  the  final  rule  of  when  a  customer 
relationship  is.  and  is  not.  established. 


■  As  niili'd  in  Ihi"  ()re<inil)li-  In  ihf  pnipusi-ii  nilf, 
c  ijsliiriicr'  may  bt'  defined  diffyrpiitlv  (or  purpost^s 
if  (ilh>r  rHgulalions  See.  e  g.  12  CFR  7.4002 


provides  a  sufficiently  clear  line  while 
retaining  flexibility  to  address  less  clear- 
cut  situations  on  a  case-by-case  basis. 

Customer  relationship  defined  by- 
written  contract.  The  Agencies  agree 
with  those  commenters  who  consider 
the  execution  of  a  written  contract  by  a 
consumer  and  financial  institution  as 
clear  evidence  that  a  customer 
relationship  has  been  established.  The 
proposed  rule  cited  the  execution  of  a 
written  contract  as  an  example  of  when 
a  customer  relationship  is  established, 
and  the  final  rule  retains  that  example 
in  §      .4(c)(3)(i)(B).  However,  a  test 
based  solely  on  whether  there  is  a 
written  contract  could  inappropriately 
exclude  situations  in  which  an 
individual  is  a  customer  of  a  financial 
institution  as  a  result  of  obtaining,  for 
instance,  financial,  economic,  or 
investment  advisory  services  from  a 
financial  institution.  Accordingly,  the 
final  rule  does  not  define  a  customer 
relationship  solely  by  the  execution  of 
a  written  contract. 

Use  of  "isolated  transaction"  test  The 
final  rule  also  does  not  define  the 
distinction  between  consumer  and 
customer  based  solely  on  whether  the 
transaction  is  an  isolated  event.  The 
Agencies  used  this  concept  in  several 
examples  in  the  proposed  rule  to 
illustrate  one  of  the  factors  that  may  go 
into  whether  a  relationship  is  of  a 
continuing  nature.  Several  commenters 
suggested  that  this  approach  was 
insufficiently  precise  to  serve  as  a 
workable  distinction  between 
consumers  and  customers.  The  Agencies 
agree  that  the  test  may  not  be  useful  in 
all  instances,  but  believe  that  it  will 
help  clarify  the  status  of  relationships  in 
certain  situations.  Accordingly,  the  final 
rule  retains  examples  in 
§§  _.3(i)(2)(ii)(A)  and  (C)  that  cite  the 
isolated  nature  of  a  given  transaction  as 
an  indication  that  the  transaction  in 
question  does  not  establish  a  customer 
relationship. 

Purchase  of  insurance.  Other 
commenters  suggested  that,  in  the 
context  of  financial  institutions  that 
engage  in  the  sale  of  insurance  and  that 
are  regulated  by  the  Agencies,  the 
customer  should  be  the  policyholder 
and  not  the  beneficiary.  The  Agencies 
agree,  and  note  that  the  final  rule  retains 
the  example  §  _.3(i)(2)(i)(D)  of 
purchasing  an  insurance  product  as  one 
situation  in  which  a  customer 
relationship  is  formed.  In  this  case,  the 
person  obtaining  a  financial  product  or 
service  from  the  financial  institution  is 
the  person  purchasing  the  policy. 

Sales  of  loans.  As  previously  noted, 
several  commenters  raised  questions  in 
the  context  of  loan  sales.  Many 
commenters  stated  that,  under  the  final 


rule,  a  person  should  not  be  considered 
a  customer  of  two  financial  institutions 
when  the  originating  bank  sells  the 
servicing  rights.  A  point  consistently 
made  by  these  commenters  was  that  a 
borrower  would  be  equally  well 
protected  with  less  risk  of  confusion  if 
the  borrower  is  deemed  to  be  a  customer 
of  only  one  entity  in  coiuiection  with  a 
loan,  with  that  entity  perhaps  being  the 
party  with  whom  the  borrower 
communicates  about  the  loan.  The 
Agencies  believe  that  it  is  appropriate  to 
consider  a  loan  transaction  as  giving  rise 
to  only  one  customer  relationship,  with 
the  recognition  that  this  customer 
relationship  may  be  transferred  in 
connection  with  a  sale  of  part  or  all  of 
the  loan.  In  this  way.  the  borrower  will 
not  be  inundated  by  privacy  notices, 
many  of  which  might  be  from  secondary 
market  purchasers  that  the  borrower  did 
not  know  had  any  connection  to  his  or 
her  loan.  The  Agencies  note,  however, 
that  a  customer  will  remain  a  consumer 
of  the  entity  that  transfers  the  servicing 
rights,  as  well  as  a  consumer  of  any 
other  entity  that  holds  an  interest  in  the 
loan. 

In  order  to  satisfy  the  statutory 
requirement  that  a  customer  receive  an 
annual  notice  from  a  financial 
institution  until  that  relationship 
terminates,  the  final  rule  provides  that 
the  borrower  must  be  deemed  to  have  a 
customer  relationship  with  at  least  one 
of  the  entities  that  hold  an  interest  in 
the  loan.  In  the  case  of  a  financial 
institution  that  makes  a  loan,  retains  it 
in  its  portfolio,  and  provides  servicing 
for  the  loan,  the  borrower  clearly  would 
have  a  customer  relationship  with  that 
institution.  Less  clear,  however,  are 
situations  in  which  servicing  is  sold  or 
investors  purchase  a  partial  interest  in 
a  loan.  The  Agencies  have  adopted  an 
approach  designed  to  ensure  that  a 
customer  receives  annual  notices  for  the 
duration  of  the  customer  relationship 
from  the  most  appropriate  financial 
institution. 

Under  the  final  rule  as  stated  in 

§ .3(i)(2)(i)(B).  a  customer  relationship 

will  be  established  as  a  general  rule 
with  the  financial  institution  that  makes 
a  loan  to  an  individual.  This  customer 
relationship  then  will  attach  to  the 
entity  providing  servicing.  Thus,  if  the 
originating  lender  retains  the  servicing, 
it  will  continue  to  have  a  customer 
relationship  with  the  borrower  and  will 
be  obligated  to  provide  annual  notices 
for  the  duration  of  the  customer 
relationship.  If  the  servicing  is  sold, 
then  the  purchaser  of  the  servicing 
rights  will  establish  a  customer 
relationship  (and  the  originating  lender 
will  have  a  consumer  relationship  with 
the  borrower).  See  §  _.3(i)(2)(ii)(B).  hi 


this  way.  the  borrower  will  be  entitled 
to  receive  an  initial  notice  and  armual 
notices  from  the  loan  servicer,  but  will 
not  receive  initial  and  aiuiual  notices 
from  entities  that  hold  interests  in  the 
loan  but  are  unknown  to  the  consumer. 

Mortgage  brokers.  Several 
commenters  suggested  that  the  use  of  a 
mortgage  broker  should  not  create  a 
customer  relationship.  The  Agencies 
disagree.  A  relationship  between  a 
mortgage  broker  and  a  consumer  is  more 
than  an  isolated  transaction,  given  that 
the  mortgage  broker  is  likely  to  provide 
many  services  for  a  consumer,  such  as 
analyzing  financial  information, 
performing  credit  checks,  negotiating 
with  other  financial  institutions  on  the 
consumer's  behalf,  and  assisting  with 
loan  closings.  In  light  of  the  similarities 
between  the  services  provided  by  a 
mortgage  broker  and  those  provided  by. 
for  instance,  an  insured  depository 
institution  that  makes  a  mortgage  loan, 
the  Agencies  believe  it  is  appropriate  to 
consider  a  mortgage  broker  to  be  a 
financial  institution  that  establishes  a 
customer  relationship  when  the  broker 
enters  into  an  agreement  or 
understanding  with  a  consumer 
whereby  the  broker  undertakes  to 
arrange  or  broker  a  home  mortgage  loan 
for  the  consumer.  The  final  rule  reflects 
thisin§_.3(i)(2)(i)(F). 

Trusts.  The  final  rule  adds  an 

example  in  § .3(i)(2)(i)(E)  to  clarify 

that  an  individual  will  be  deemed  to 
establish  a  customer  relationship  when 
a  bank  acts  as  a  custodian  for  securities 
or  assets  in  an  IRA.  This  example  is 
consistent  with  the  explanation  set  out 
above  in  the  discussion  of  "consumer" 
concerning  trusts. 

j.  Federal  Functional  Regulator 

The  proposal  sought  comment  on  a 
definition  of  "government  regulator" 
that  included  each  of  the  Agencies 
participating  in  this  rulemaking,  the 
Secretary  of  the  Treasury,  the  NCUA. 
FTC.  SEC.  and  State  insurance 
authorities  under  the  circumstances 
identified  in  the  definition.  This  term 
was  used  in  the  exception  set  out  in 

proposed  § .11(a)(4)  for  disclosures  to 

law  enforcement  agencies,  "including 
government  regulators." 

The  few  comments  that  were  received 
on  this  definition  suggested  that  it  be 
expanded  to  include  additional 
governmental  entities.  The  Agencies 
note  that,  for  purposes  of  the  privacy 
rule,  this  term  is  relevant  only  in  the 
discussion  of  when  a  financial 
institution  may  disclose  information  to 
a  law  enforcement  agency.  The 
exception  as  stated  in  the  statute  uses 
the  term  "federal  functional  regulator" 
(see  section  502(e)(5)),  which  term  is 


defined  in  the  statute  at  section  509(2) 
and  also  includes  the  Secretan-  of  the 
Treasury  for  purposes  of  the  exception 
permitting  disclosures  to  law 
enforcement  agencies.  The  Agencies 
have  decided  that  it  is  appropriate 
simply  to  use  the  term  that  is  used  in 
the  statute  and  adopt  its  definition. 

k.  Financial  Institution 

The  proposal  defined  "financial 
institution"  as  any  institution  the 
business  of  which  is  engaging  in 
activities  that  are  financial  in  nature,  or 
incidental  to  such  financial  activities,  as 
described  in  section  4(k)  of  the  Bank 
Holding  Company  Act  of  1956  (12 
U.S.C.  1843(k)).  The  proposal  exempted 
from  the  definition  of  "financial 
institution'  those  entities  specifically 
excluded  by  the  GLB  Act. 

Commenters  suggested  that  the  final 
rule  contain  several  exclusions  to  this 
definition,  including  those  for 
securitization  trusts,  debt  buyers,  and 
credit  bureaus.  The  Agencies  have  not 
included  these  exceptions  in  the  final 
rule,  in  part  because  the  Agencies 
believe  that  it  is  inappropriate  to 
exclude  many  of  the  activities  suggested 
by  commenters  and  in  part  because  the 
objective  of  the  suggested  exclusions 
can  be  achieved  in  other  ways.  Even  if 
an  entity  is  a  financial  institution  as  that 
term  is  used  in  the  GLB  Act,  it  will  not 
have  any  disclosure  responsibilities 
under  the  Act  or  this  rule  if  it  does  not 
provide  a  financial  product  or  service  to 
a  consumer.  In  most  of  the  situations 
posited  by  the  commenters.  the  entity  in 
question  will  not  meet  that  test  and, 
therefore,  will  fall  outside  the  scope  of 
the  rule  with  respect  to  privacy 
disclosures.  ^ 

For  the  reasons  discussed  above,  the 
Agencies  adopt  the  definition  of 
"financial  institution"  as  proposed. 

1.  Financial  Product  or  Service 

The  proposal  defined  "financial 
product  or  serx'ice"  as  a  product  or 
service  that  a  financial  institution  could 
offer  as  an  activity  that  is  financial  in 
nature,  or  incidental  to  such  a  financial 
activity,  under  section  4(k)  of  the  Bank 
Holding  Company  Act  of  1956,  as 
amended.  An  activity  that  is 
complementary  to  a  financial  acti\ity.  as 
described  in  section  4(k).  was  not 
included  in  the  proposed  definition  of 
"financial  product  or  service."'  The 
proposal "s  definition  included  the 
financial  institution's  evaluation  of 
information  collected  in  connection 


f' However,  these  entities  will  be  siibiect  to  the 
litnits  on  redisclosures  under  *i    .11  with  respect  to 
anv  nonpublic  personal  information  they  receive 
from  a  nonaffiliated  financial  institution  that  has 
disclosure  obligations  under  this  rule 
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with  an  application  by  a  consumer  for 
a  financial  product  or  service  even  if  the 
application  ultimately  is  rejected  or 
withdrawn  It  also  included  the 
distribution  of  information  about  a 
consumer  for  the  purpose  of  assisting 
the  consumer  in  obtaining  a  financial 
product  or  service. 

Several  commenters  in  response  to 
this  proposed  definition  criticized  the 
Agencies'  interpretation  of  the  Act  and 
suggested  that  the  evaluation  of 
application  information  should  not  be 
considered  a  financial  product  or 
service.  For  the  reasons  advanced  above 
in  the  discussion  of  the  definition  of 
"consumer,"  the  Agencies  continue  to 
believe  that  it  is  appropriate  to  retain 
evaluation  or  brokerage  of  information 
as  within  the  scope  of  financial 
products  or  services  covered  by  the  rule. 
Accordingly,  the  final  rule  adopts  the 
definition  of  "financial  product  or 
service"  as  proposed. 

m.  Nonaffiliated  Third  Party 

The  proposal  defined  "nonaffiliated 
third  party"  as  any  person  (which 
includes  natural  persons  as  well  as 
corporate  entities)  except  (1)  an  affiliate 
of  a  financial  institution  and  (2)  a  joint 
employee  of  a  financial  institution  and 
a  third  party.  The  proposal  clarified  the 
circumstances  under  which  a  company 
that  is  controlled  by  a  financial 
institution  pursuant  to  that  institution's 
merchant  banking  activities  or 
insurance  company  activities  would  be 
a  "nonaffiliated  third  party"  of  that 
financial  institution 

The  Agencies  received  very  few 
comments  in  response  to  this  proposed 
definition.  One  commenter  requested 
that  the  final  rule  state  that  a  disclosure 
of  information  to  someone  who  is 
serving  as  a  joint  employee  of  two 
financial  institutions  should  be  deemed 
to  have  been  disclosed  to  both  financial 
institutions.  The  Agencies  disagree  with 
this  result.  Instead,  the  Agencies  believe 
it  is  appropriate  to  deem  the 
information  to  have  been  given  to  the 
financial  institution  that  is  providing 
the  financial  product  or  service  in 
question.  Thus,  for  instance,  if  an 
employee  of  an  insured  depository 
institution  is  a  dual  employee  with  a 
securities  firm,  information  received  by 
that  person  in  connection  with  a 
securities  transaction  conducted  with 
the  securities  firm  would  be  deemed  to 
have  been  received  by  the  securities 
firm. 

In  light  of  the  comments  received,  the 
Agencies  adopt  the  definition  of 
"nonaffiliated  third  party"  as  proposed. 


n  Nonpublic  Personal  Information 

Section  509(4)  of  the  GLB  Act  defines 
"nonpublic  personal  information  "  to 
mean  'personaJly  identifiable  financial 
information"  that  is  provided  by  a 
consumer  to  a  financial  institution, 
results  from  any  transaction  with  the 
consumer  or  any  service  performed  for 
the  consumer,  or  is  otherwise  obtained 
by  the  financial  institution.  It  also 
includes  any  "list,  description,  or  other 
grouping  of  consumers  (and  publicly 
available  information  pertaining  to 
them)  that  is  derived  using  any 
nonpublic  personal  information  other 
than  publicly  available  information." 
The  statute  excludes  publicly  available 
information  (unless  provided  as  part  of 
the  list,  description  or  other  grouping 
described  above),  as  well  as  a  list, 
description,  or  other  grouping  of 
consumers  (and  publicly  available 
information  pertaining  to  them)  that  is 
derived  without  using  nonpublic 
personal  information.  The  statute  does 
not  define  either  '"personally 
identifiable  financial  information"  or 
"publicly  available  information." 

The  proposed  rules  implemented  this 
provision  of  the  GLB  Act  by  restating 
the  categories  of  information  described 
above.  The  proposed  rules  presented 
two  alternative  approaches  to 
identifying  what  information  would  be 
regarded  as  publicly  available  (and 
therefore,  as  a  general  rule,  outside  the 
definition  of  "nonpublic  personal 
information  ").  Alternative  A  deemed 
information  as  pubhcly  available  only  if 
a  financial  institution  actually  obtained 
the  information  from  a  public  source 
while  Alternative  B  treated  information 
as  publicly  available  if  a  financial 
institution  could  obtain  it  from  such  a 
source.  Both  Alternatives  A  and  B 
included  within  the  definition  of 
"nonpublic  personal  information" 
publicly  available  information  that  is 
provided  as  part  of  a  list,  description,  or 
other  grouping  of  consumers. 

Commenters  favoring  Alternative  A 
noted  that  it  provided  the  greatest 
protection  for  consumers  by  treating 
anything  the  consumer  gives  to  a 
financial  institution  to  obtain  a  financial 
product  or  service  as  nonpublic 
personal  information.  Under  Alternative 
A.  this  protection  would  be  lost  only  if 
a  financial  institution  actually  obtained 
the  information  from  a  public  source. 
These  commenters  also  preferred  the 
bright-line  distinction  drawn  by  treating 
as  nonpublic  personal  information  any 
information  given  by  a  consumer  to 
obtain  a  financial  product  or  service  or 
information  that  results  from 
transactions  between  a  financial 
institution  and  a  consumer.  However, 


the  majority  of  those  commenting  on 
this  issue  favored  Alternative  B,  noting 
that  this  alternative  was  consistent  with 
the  statute  and  would  be  far  less 
burdensome  on  financial  institutions. 
These  commenters  suggested  that  a 
requirement  that  the  information 
actually  be  obtained  from  a  public 
source  would  impose  needless  burden 
on  financial  institutions  (by  requiring, 
for  instance,  that  a  financial  institution 
"tag"  information  they  obtained  from 
public  records)  and  is  not  required  by 
the  statute. 

The  final  rule  adopts  an  approach  that 
the  Agencies  believe  incorporates  the 
benefits  of  both  alternatives.  Under  the 
final  rule,  information  will  be  deemed 
to  be  'publicly  available"  and  therefore 
excluded  from  the  definition  of 
"nonpublic  personal  information"  if  a 
finemcial  institution  has  a  reasonable 
basis  to  believe  that  the  information  is 
lawfully  made  available  to  the  general 
public  from  one  of  the  three  categories 
of  sources  listed  in  the  rule.  See 
§_.3{p)(l).  The  final  rule  states  that  a 
financial  institution  will  have  a 
"reasonable  basis"  for  believing  that 
information  is  lawfully  made  available 
if  it  has  taken  steps  to  determine  that 
the  information  is  of  the  type  that  is 
available  to  the  general  public  and.  if  an 
individual  could  direct  that  the 
information  not  be  made  available  to  the 
general  public,  whether  the  individual 
has  done  so.  In  this  way,  a  financial 
institution  will  be  able  to  avoid  the 
burden  of  having  to  actually  obtain 
information  from  a  public  source,  but 
will  not  be  free  simply  to  assume  that 
information  is  publicly  available 
without  some  reasonable  basis  for  that 
belief  The  final  rule  cites,  as  an 
example  of  information  a  financial 
institution  might  reasonably  believe  to 
be  publicly  available,  the  fact  that 
someone  has  a  loan  that  is  secured  by 
a  mortgage  in  jurisdictions  where 
mortgages  are  recorded.  See 
§  _.3(p)(3)(iii)(A).  The  rule  also  states 
that  a  financial  institution  will  have  a 
reasonable  basis  to  believe  that  a 
telephone  number  is  publicly  available 
if  the  institution  either  located  the 
number  in  a  telephone  book  or  was 
informed  by  the  consumer  that  the 
number  is  not  unlisted.  See 
§_.3(p)(3)(iii)(B). 

This  approach  is  based  on  the 
underlying  principle  that,  if  a  consumer 
has  some  measure  of  control  over  the 
public  availability  of  his  or  her 
information,  a  financial  institution 
should  not  automatically  assume  that 
the  information  is  in  fact  publicly 
available.  In  the  case  of  a  mortgage  in 
most  jurisdictions,  the  borrower  has  no 
choice  about  whether  the  lender  will 


make  the  mortgage  a  matter  of  public 
record;  a  lender  must  do  so  in  order  to 
protect  its  security  interest.  In  the  case 
of  a  telephone  number,  a  person  may 
request  that  his  or  her  number  be 
unlisted.  Thus,  in  evaluating  whether  it 
is  reasonable  to  believe  that  information 
is  publicly  available,  a  financial 
institution  should  consider  whether  the 
information  is  of  a  type  that  a  consumer 
could  keep  from  being  a  matter  of  public 
record. 

To  implement  the  complex  definition 
of  "nonpublic  personal  information" 
that  is  provided  in  the  statute,  the  final 
rule  adopts  a  definition  that  consists, 
generally  speaking,  of  (1)  personally 
identifiable  financial  information,  plus 
(2)  a  consumer  list  (and  publicly 
available  information  pertaining  to  the 
consumers)  that  is  derived  using  any 
personally  identifiable  financial 
information  that  is  not  publicly 
available.  From  that  body  of 
information,  the  final  rule  excludes 
publicly  available  information  (except 
as  noted  above)  and  any  consumer  list 
that  is  derived  without  using  personally 
identifiable  financial  information  that  is 

not  publicly  available.  See  §§ .3(n)(l) 

and  (2).  Examples  are  provided  in 
§  _.3(n)(3)  to  illustrate  how  this 
definition  applies  in  the  context  of 
consumer  lists. 

o.  Personally  Identifiable  Financial 
Information 

The  proposed  rules  defined 
"personally  identifiable  financial 
information"  to  include  information 
that  a  consumer  provides  a  financial 
institution  in  order  to  obtain  a  financial 
product  or  service,  information  resulting 
from  any  transaction  between  the 
consumer  and  the  financial  institution 
involving  a  financial  product  or  service, 
and  information  about  a  consumer  a 
financial  institution  otherwise  obtains 
in  connection  with  providing  a  financial 
product  or  service  to  the  consumer.  The 
proposed  rule  also  treated  the  fact  that 
someone  is  a  customer  of  a  financial 
institution  as  personally  identifiable 
financial  information.  In  essence,  the 
proposed  rules  treated  any  personally 
identifiable  information  as  financial  if  it 
was  obtained  by  a  financial  institution 
in  connection  with  providing  a  financial 
product  or  service  to  a  consumer.  The 
Agencies  noted  in  the  preamble  to  the 
proposed  rule  that  this  interpretation 
may  result  in  certain  information  being 
covered  by  the  rules  that  may  not  be 
considered  intrinsically  financial,  such 
as  health  status. 

The  Agencies  received  a  large  number 
of  comments  in  response  to  this 
definition,  most  of  which  maintained 
that  the  definition  inappropriately 


included  certain  identifying  information 
that  is  not  financial,  such  as  name, 
address,  and  telephone  number.  Many 
others  maintained  that  "personally 
identifiable  financial  information" 
should  not  include  the  fact  that 
someone  is  a  customer  of  a  financial 
institution.  These  commenters  typically 
noted  that  many  customer  relationships 
are  matters  of  public  record  (such  as 
would  be  the  case,  for  instance,  an>4ime 
a  transaction  results  in  the  recordation 
of  a  security  interest)  while  other 
customer  relationships  are  matters  of 
public  knowledge  (because  consumers 
frequently  disclose  the  relationships  by 
writing  checks,  using  credit  cards,  and 
so  on).  Many  commenters  stated  that 
aggregate  data  about  a  financial 
institution's  customers  that  lack 
personal  identifiers  should  not  be 
considered  personally  identifiable 
financial  information. 

Treatment  of  identifying  information 
as  financial.  The  Agencies  continue  to 
believe  that  it  is  appropriate  to  treat  any 
information  as  financial  information  if  it 
is  requested  by  a  finemcial  institution  for 
the  purpose  of  providing  a  financial 
product  or  service.  The  Agencies  also 
believe  this  approach  is  consistent  with 
the  express  language  of  the  statute. 
Although  the  statute  does  not  define  the 
term  "financial,"  it  does  include  a  broad 
definition  of  "financial  institution" 
which  encompasses  a  large  number  of 
entities  (such  as  travel  agencies, 
insurance  companies,  and  data 
processors)  that  engage  in  activities  not 
traditionally  considered  financial.  As  a 
consequence  of  that  definition,  the 
range  of  information  that  has  a  bearing 
on  the  terms  and  availability  of  a 
financicd  product  or  service  or  that  is 
used  by  a  financial  institution  in 
connection  with  providing  a  financial 
product  or  service  is  extremely  broad 
and  may  include,  for  instance,  medical 
information  and  other  sorts  of 
information  that  might  not  be  thought  of 
as  financial.  Further,  the  information 
that  the  agencies  have  defined  as 
financial  is  the  information  that  the 
institution  itself  has  determined  is 
relevant  to  providing  a  financial  product 
or  service,  as  evidenced  by  the  fact  that 
the  institution  requests  the  information 
from  the  consumer,  obtains  it  from  a 
transaction  involving  a  financial 
product  or  service  with  the  consumer, 
or  otherwise  obtains  it  in  connection 
with  providing  a  financial  product  or 
service  to  a  consumer. 

The  Agencies  are  sensitive  to  the 
concern  expressed  by  many 
commenters,  including  several  hundred 
private  investigators,  about  the  need  for 
ready  access  to  identifying  information 
to  locate  people  attempting  to  evade 


their  financial  obligations.  These 
commenters  consistently  suggested  that 
names,  addresses,  and  telephone 
numbers  should  not  be  treated  as 
financial  information.  However, 
financial  institutions  rely  on  a  broad 
range  of  information,  including 
information  such  as  addresses  and 
telephone  numbers,  when  providing 
financial  products  or  services.  Location 
information  is  used  by  financial 
institutions  to  provide  a  wide  variety  of 
financial  ser\'ices.  from  the  sending  of 
checking  account  statements  to  the 
disbursing  of  funds  to  a  consumer. 
Other  information,  such  as  the  maiden 
name  of  a  consumers  mother  often  will 
be  used  by  a  financial  institution  to 
verify  the  consumer's  identity.  The 
Agencies  concluded  that  it  would  be 
inappropriate  to  exclude  certain  items 
of  information  from  the  definition  of 
personally  identifiable  financial 
information  simply  because  a  particular 
financial  institution  might  not  rely  on 
those  items  when  providing  a  particular 
financial  product  or  service. 

The  Agencies  note  that  names, 
addresses,  and  telephone  numbers,  if 
publicly  available,  will  not  be  subject  to 
the  opt  out  provisions  of  the  statute 
unless  that  information  is  "derivative 
information"  [i.e..  information  that  is 
part  of  a  list,  description,  or  other 
grouping  of  consumers  that  is  derived 
from  personally  identifiable  financial 
information  that  is  not  publicly 
available).  Thus,  in  instances  involving 
specific  requests  about  individuals,  a 
financial  institution  still  may  disclose 
information  about  the  individual  that 
the  institution  reasonably  believes  to  be 
publicly  available,  provided  that  in  so 
doing  the  institution  does  not  disclose 
the  existence  of  a  customer  relationship 
that  is  not  a  matter  of  public  record. 
Moreover,  in  instances  when  a 
consumer  does  not  opt  out.  a  financial 
institution  may  disclose  any  nonpublic 
personal  information  to  a  nonaffiliated 
third  party  provided  that  the  disclosure 
is  consistent  writh  the  institution's  opt 
out  and  privacy  notices. 

Customer  relationship  as  "personally 
identifiable  financial  information.  "  The 
Agencies  disagree  with  those 
commenters  who  maintain  that 
customer  relationships  should  not  be 
considered  to  be  personally  identifiable 
financial  information.  Clearly, 
information  that  a  particular  person  has 
a  customer  relationship  identifies  that 
person,  and  thus  is  personally 
identifiable.  The  Agencies  believe  that 
this  information  also  is  financial  under 
the  express  terms  of  the  statute,  because 
it  commiuiicates  that  the  person  in 
question  has  a  transaction  involving  a 
financial  product  or  service  with  a 
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financial  in.stitiition  While  this 
infnrniation  coiiUi  in  certain  cases  be  a 
matter  of  public  record,  that  does  not 
change  the  analysis  of  whether  the 
information  is  person.ilK  identifiable 
financial  information 

(ihiinnfs  nuidr  to  thf  dt'lnution  Th»' 
final  ruli?  makes  various  stylistic 
changes  to  the  definition  that  are 
intended  to  make  it  e.isier  to  read  and 
understand   In  addition,  the  final  rule 
adds  to  the  examples  of  information 
covered  bv  the  rule  anv  information  that 
the  institution  collects  through  an 
information  colle<:ting  devic:e  from  a 
web  ser\«r.  often  referred  to  as  a 
"cookie  ■'  .See  «}       J(o)(2)(F)  This 
illustrates  one  of  the  various  means  bv 
which  a  financial  institution  mav 
"otherwise  obtain  '  information  about  a 
consumer  in  connet:tion  with  providing 
a  financial  product  or  service  to  that 
cionsumer 

The  final  rule  also  includes,  as  a 
negative  example  in  ^      .;)(o)(2)(ii)(B).  a 
statement  that  aggregate  information  or 
blind  data  lacking  personal  identifiers  is 
not  covered  by  the  definition  of 
"personally  identifiable  financial 
information."  The  Agencies  agree  with 
those  commenters  who  opined  that  such 
data,  by  definition,  do  not  identify  any 
individual 

p.  Publicly  Available  Information 

The  proposal  defined  "publicly 
available  information"  to  include 
information  that  is  lawfully  available  to 
the  general  public  from  official  public 
rec:ords  (such  as  real  estate  recordations 
or  security  interest  filings),  information 
from  widely  distributed  media  (such  as 
a  telephone  book,  television  or  radio 
program,  or  newspaper),  and 
information  that  is  required  to  be 
disclosed  to  the  general  public  by 
Federal,  .State,  or  local  law  (such  as 
sec:urities  disclosure  documents)  The 
propo.sed  rules  stated  that  publicly 
available  information  frimi  widely 
distributed  media  would  include 
information  from  an  Internet  site  that  is 
available  to  the  general  public  without 
requiring  a  password  or  similar 
restriction 

.\s  previously  explained  in  the 
dis(  ussion  of  "nonpublic  personal 
information."  the  proposed  rules  invited 
comment  on  two  versions  of  the 
definition  of  "publicly  available 
information  "  The  .Agencies  have 
adopted  an  approach  in  the  final  rule 
that  they  believe  closely  trac:ks  the 
statute  while  providing  much  of  the 
benefit  provided  under  Alternative  A 

Several  commenters  iiuestioned  the 
appropriateness  of  excluding 
information  from  the  definition  of 
"publicly  available  informaticm"  if  a 


person  who  seeks  to  obtain  the 
information  over  the  Internet  must  have 
a  password  or  i;omply  with  a  similar 
restri(  tion  These  commenters  made  jhe 
point  that  many  Internet  sites  are 
available  to  a  large  number  of  people, 
each  of  whom  need  a  user  name  and 
identification  number  to  access  the 
sites.  .Several  of  these  commenters 
suggested  that  it  is  more  appropriate  to 
focus  on  whether  the  information  was 
lawfully  plac;ed  on  the  Internet. 

The  Agencies  agree  with  these 
comments,  and  have  amended  the  final 
rule  to  remove  the  reference  to 
passwords  or  similar  restrictions  from 
the  example  of  the  Internet  as  a  "widely 
distributed"  medium  of  communication. 
In  its  place,  the  Agencies  have 
substituted  a  standard  that  requires  the 
information,  whether  from  the  Internet 
or  otherwise,  to  be  available  on  an 
unrestricted  basis  Information  that  an 
individual  specifically  requests  be 
compiled,  such  as  information  that  a 
locator  or  "look  up"  service  provides 
with  respect  to  a  particular  individual 
that  may  combine  confidential 
information  in  addition  to  publicly 
available  information,  will  not  be 
considered  available  to  the  general 
public  on  an  unrestricted  basis, 
regardless  of  whether  the  information  is 
provided  over  the  Internet  or  otherwise. 

On  the  other  hand,  the  rule  states  that 
an  Internet  site  is  not  restricted  merely 
because  an  Internet  service  provider  or 
a  site  operator  requires  a  fee  or 
password  as  long  as  access  is  otherwise 
avadable  to  the  general  public  The 
traditional  use  of  passwords  is  to 
confine  the  access  of  individual 
customers  to  specific,  individual 
information.  However,  website 
operators,  in  particular,  may  require 
user  identifications  and  passwords  as  a 
method  of  tracking  access  rather  than 
restricting  access  to  the  information 
available  through  the  website.  Fees  may 
be  levied  to  obtain  access  to  the  Internet 
or  to  particular  sites  rather  than  restrict 
access  to  particular  information.  For 
example,  Internet  service  providers  may 
charge  a  fee  for  accessing  the  Internet. 
Other  sites  available  to  the  general 
publif .  such  as  daily  newspapers,  also 
mav  charge  a  fee  to  access  archived 
inf(jrmation.  Therefore,  the  Agencies 
believe  that  the  definition  of  "widely 
distributed  media"  should  properly 
focus  on  whether  the  information  is 
lawfully  available  to  the  general  public, 
rather  than  on  the  type  of  medium  from 
whii:h  information  is  obtained 

The  Agencies  note  that  the  concept  of 
information  being  lawfully  obtained  was 
included  in  the  proposal,  and  is 
retained  in  the  final  rule.  Thus, 
information  unlawfully  obtained  will 


not  be  deemed  to  be  publicly  available 
notwithstanding  that  it  may  be  available 
to  the  general  public  through  widely 
distributed  media. 

To  help  understand  how  "nonpublic 
personal  information."  "personally 
identifiable  financial  information."  and 
"publicly  available  information"  will 
work  under  the  final  rule,  the  following 
example  is  offered.  Assume  that  Mary 
provides  her  bank  with  various 
information  in  order  to  obtain  a 
mortgage  loan  and  to  open  a  deposit 
account.  Under  the  final  rule,  all  of  this 
information  would  be  personally 
identifiable  financial  information.  Once 
Mary  establishes  the  customer 
relationships  she  seeks,  the  fact  that 
Mary  is  a  mortgage  loan  customer  and 
a  deposit  accountholder  at  the  bank  also 
would  be  personally  identifiable 
financial  information. 

It  may  be  that  certain  information 
provided  by  Mary,  such  as  her  name 
and  address,  is  publicly  available.  If  the 
bank  has  a  reasonable  basis  to  believe 
that  this  information  is  publicly 
available,  and  if  the  information  was 
included  on  a  list  of  the  bank's  mortgage 
loan  customers  that  was  derived  using 
only  publicly  available  information, 
then  her  name  and  address  would  fall 
outside  the  definition  of  "nonpublic 
personal  information"  in  those 
jurisdictions  where  mortgages  are  a 
matter  of  public  record.  However, 
Mary's  name  and  address  would  be 
protected  as  nonpublic  personal 
information  if  the  bank  wanted  to 
include  those  items  on  a  list  of  its 
deposit  accountholders.  The  difference 
in  treatment  stems  from  the  distinction 
drawn  in  the  statute  between  lists 
prepared  using  publicly  available 
information  (as  would  be  the  case  in  the 
mortgage  loan  hypothetical)  and  lists 
prepared  using  information  that  is  not 
publicly  available  (as  would  be  the  case 
in  the  deposit  account  hypothetical). 

The  Agencies  recognize  the 
complexity  of  this  approach,  but  believe 
that  it  is  mandated  by  the  way  the 
statute  defines  "nonpublic  personal 
information"  It  also  is  consistent  with 
the  fact  that  certain  relationships  are 
matters  of  public  record,  and,  therefore, 
arguably  deserving  of  less  protection 
from  disclosure. 

q.  You 

Several  Agencies  used  the  pronoun 
"you  "  to  refer  to  entities  within  their 
primarv'  jurisdiction  in  the  proposal  and 
defined  "you"  to  mean  those  entities.  ~ 

The  Agencies  received  very  few 
comments  in  response  to  this  definition. 


"  Th>'  (XX:  used  the  l(>rm  "bank    insteait  (if  "vou" 
in  lt^•  n^uiatiun 


While  one  commenter  preferred  the 
term  "bank"  to  "you."  those  Agencies 
using  the  term  "you"  believe  that  it 
makes  the  rule  easier  to  read  and  have, 
therefore,  adopted  the  definition 
substantially  as  proposed.  The  Board 
has  revised  its  definition  of  "you"  to 
clarify'  that  insurance,  broker  dealer, 
investment  adviser,  and  investment 
company  subsidiaries  of  the  financial 
institutions  within  its  primary 
jurisdiction  are  not  covered. 

Section      .4    Initial  Privacy  Notice  to 
Consumers  Required 

The  GLB  Act  requires  a  financial 
institution  to  provide  an  initial  notice  of 
its  privacy  policies  and  practices  in  two 
circumstances.  For  customers,  the 
notice  must  be  provided  at  the  time  of 
establishing  a  customer  relationship. 
For  consumers  who  are  not  customers, 
the  notice  must  be  provided  prior  to 
disclosing  nonpublic  personal 
information  about  the  consumer  to  a 
nonaffiliated  third  party. 

The  proposed  rule  implemented  these 
requirements  by  mandating  that  a 
financial  institution  provide  the  initial 
notice  to  an  individual  prior  to  the  time 
a  customer  relationship  is  established 
and  the  opt  out  notice  prior  to 
disclosing  nonpublic  personal 
information  to  nonaffiliated  third 
parties.  These  disclosures  were  required 
under  the  rule  to  be  clear  and 
conspicuous  and  to  accurately  reflect 
the  institution's  privacy  policies  and 
practices.  The  proposal  also  set  out 
rules  governing  when  a  customer 
relationship  is  established  and  how  a 
financial  institution  is  to  provide  notice. 

The  Agencies  received  many 
comments  raising  concerns  about  a  large 
number  of  issues  arising  imder 
proposed  §  _.4.  Most  of  the  comments 
raised  questions  about  the  time  by 
which  initial  notices  must  be  provided, 
whether  new  notices  are  required  for 
each  new  financial  product  or  service 
obtained  by  a  customer,  the  point  at 
which  a  customer  relationship  is 
established,  and  how  initial  notices  may 
be  provided. 

Providing  Initial  Notices  "Prior  To" 
Time  Customer  Relationship  Is 
Established 

Many  commenters  stated  that, 
because  the  statute  requires  only  that 
the  initial  notice  be  provided  "at  the 
time  of  establishing  a  customer 
relationship,"  the  regulation  should  not 
require  that  the  notice  be  provided 
"prior  to"  the  point  at  which  a  customer 
relationship  is  established.  These 
commenters  were  concerned  that  the 
rule  could  be  interpreted  as  requiring  a 
financial  institution  to  provide 


disclosures  at  a  point  different  from 
when  they  must  provide  other  federalh- 
mandated  consumer  disclosures  during 
the  process  of  establishing  a  customer 
relationship. 

In  response  to  these  comments,  the 
Agencies  have  clarified  the  timing  for 
providing  initial  notices.  The  final  rule 
states  that,  as  a  general  rule,  the  initial 
notice  must  be  given  not  later  than  the 
time  when  a  financial  institution 
establishes  a  customer  relationship.  See 
§  _  .4(a)(1).  As  stated  in  the  preamble  to 
the  proposed  rule,  the  initial  notices 
may  be  provided  at  the  same  time  a 
financial  institution  is  required  to  give 
other  notices,  such  as  those  required  by 
the  Board's  regulations  implementing 
the  TILA.  This  approach,  like  the 
approach  taken  in  the  proposed  rule, 
strikes  a  balance  between  (1)  ensuring 
that  consumers  will  receive  privacy 
notices  at  a  meaningful  point  along  the 
continuum  of  "establishing  a  customer 
relationship"  and  (2)  minimizing 
unnecessary  biu"den  on  financial 
institutions  that  may  otherwise  result  if 
the  final  rule  were  to  require  financial 
institutions  to  provide  consumers  with 
a  series  of  notices  at  different  times  in 
a  transaction. 

Providing  Notices  After  Customer 
Relationship  Is  Established 

Several  commenters  stated  that  the 
rule  should  provide  financial 
institutions  with  the  flexibility  to 
deliver  the  initial  notice  after  the 
customer  relationship  is  established 
under  certain  circumstances.  These 
commenters  posited  several  situations 
in  which  a  customer  relationship  is 
established  without  face-to-face  contact 
between  the  consumer  and  financial 
institution.  The  commenters  stated  that 
delivery  of  the  initial  notice  before  the 
customer  relationship  is  established  in 
these  situations  would  be  impractical, 
and  a  requirement  along  those  lines 
would  have  a  significant  adverse  effect 
on  the  ability  to  provide  a  financial 
product  or  service  to  a  consumer  as 
quickly  as  the  consumer  desires. 

The  Agencies  believe  that  it  is 
appropriate  for  financial  institutions  to 
have  flexibility  in  certain  circumstances 
to  provide  the  initial  notice  at  a  point 
after  the  customer  relationship  is 
established.  To  accommodate  the  wider 
range  of  situations  presented  by  the 
commenters,  the  Agencies  have 
modified  the  examples  set  out  in  the 
proposal  of  when  a  subsequent  delivery' 
of  the  initial  notice  is  appropriate  so 
that  they  now  are  more  broadly 
applicable.  As  stated  in  the  final  rule  in 
§  _-4(e),  a  financial  institution  may 
provide  the  initial  notice  within  a 
reasonable  time  after  establishing  a 


customer  relationship  in  two  instances. 
First,  notice  may  be  provided  after  the 
fact  if  the  establishment  of  the  customer 
relationship  is  not  at  the  customer's 
election.  See  §  __  .4(e)(l)(i).  This  might 
occur,  for  instance,  when  a  deposit 
account  is  sold.  Second,  a  notice  mav  be 
sent  after  establishing  a  customer 
relationship  when  to  do  otherwise 
would  substantially  delay  the 
consumer's  transaction  and  the 
consumer  agrees  to  receive  the  notice  at 
a  later  time.  See  §  __.4(e)(l)(ii).  An 
example  of  this  would  be  when  a 
transaction  is  conducted  over  the 
telephone  and  the  customer  desires 
prompt  delivery  of  the  item  purchased. 
Another  example  of  when  this  might 
occur  is  when  a  bank  establishes  a 
customer  relationship  with  an 
individual  under  a  student  loan 
program  as  described  in  the  final  rule 
where  loan  proceeds  are  disbursed 
promptly  without  prior  communication 
between  the  bank  and  the  customer. 

The  Agencies  note  that  in  most 
situations,  and  particularly  in  situations 
involving  the  establishment  of  a 
customer  relationship  in  person,  a 
financial  institution  should  give  the 
initial  notice  at  a  point  when  the 
consumer  still  has  a  meaningful  choice 
about  whether  to  enter  into  the 
customer  relationship.  The  exceptions 
listed  in  the  examples,  while  not 
exhaustive,  are  intended  to  illustrate  the 
less  frequent  situations  when  deliver}' 
either  would  pose  a  significant 
impediment  to  the  conduct  of  a  routine 
business  practice  or  the  consumer 
agrees  to  receive  the  notice  later  in  order 
to  obtain  a  financial  product  or  service 
immediately. 

In  circumstances  when  it  is 
appropriate  to  deliver  an  initial  notice 
after  the  customer  relationship  is 
established,  a  financial  institution 
should  deliver  the  notice  within  a 
reasonable  time  thereafter.  Several 
commenters  requested  that  the  final  rule 
specify  precisely  how  many  days  a 
financiaJ  institution  has  in  which  to 
deliver  the  notice  under  these 
circumstances.  However,  the  Agencies 
believe  that  a  rule  prescribing  the 
maximum  number  of  days  would  be 
inappropriate  because  (a)  the 
circumstances  of  when  an  after-the-fact  ' 
notice  is  appropriate  are  likely  to  vary' 
significantly,  and  fb)  a  rule  that  attempts 
to  accommodate  every  circumstance  is 
likely  to  provide  more  time  than  is 
appropriate  in  many  instances.  Thus, 
rather  than  establish  a  rule  that  the 
Agencies  believe  may  be  viewed  as 
applicable  in  all  circumstances,  the 
Agencies  have  elected  to  retain  the  more 
general  rule  as  set  out  in  the  proposal 
in§_..4(e)(l). 
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As  the  Af^encies  noted  in  the 
preamble  to  the  proposed  rule,  nothing 
in  the  rule  is  intended  to  discourage  a 
financial  institution  from  providing  an 
individual  with  a  privacy  notice  at  an 
earlier  point  in  the  relationship  if  the 
institution  wishes  to  do  so  in  order  to 
make  it  easier  for  the  individual  to 
compare  its  privacy  policies  and 
practices  with  those  of  other  institutions 
in  advance  of  conducting  transactions. 

New  Notices  Not  Required  for  Each  New 
Financial  Product  yr  Servit:e 

Several  commenters  asked  whether  a 
new  initial  notice  is  required  every  time 
a  consumer  obtains  a  financial  product 
or  service  from  that  financial  institution 
These  commenters  sujy^ested  that  a 
consumer  would  not  materially  benefit 
from  repeated  disclosures  of  the  same 
information,  and  that  requiring 
additional  initial  notices  to  be  provided 
to  the  same  consumer  would  be 
burdensome  on  financial  institutions. 

The  Agencies  agree  that  it  would  be 
burdensome  with  little  corresponding 
benefit  to  the  consumer  to  require  a 
financial  institution  to  provide  the  same 
consumer  with  additional  copies  of  its 
initial  notice  every  time  the  consumer 
obtains  a  financial  product  or  service 
Accordingly,  the  final  rule  states,  in 
^      4(d).  that  a  financial  institution  will 
satisfy  the  notice  requirements  when  an 
existing  customer  obtains  a  new 
financial  product  or  service  if  the 
institution's  initial,  revised,  or  annual 
notice  (as  appropriate)  is  accurate  with 
respect  to  the  new  financial  product  or 
service. 

Joint  Accountholders 

The  majority  of  comments  on  how  to 
provide  notice  suggested  that  the  final 
rule  state  that  a  financial  institution  is 
not  obligated  to  provide  more  than  one 
notice  to  joint  accountholders.  Several 
of  these  commenters  noted  that 
disclosure  obligations  arising  from  joint 
accounts  are  well  settled  under  other 
rules,  such  as  the  regulations 
implementing  the  Equal  Credit 
Opportunity  Act  {Regulation  B.  12  C:FR 
part  202,  )  and  TILA.  tlommenters  noted 
that  under  both  Reg.  B  and  Reg.  Z.  a 
financial  institution  is  permitted  to  give 
only  one  notic.e.  The  authorities  cited 
include  requirements  that  the  financial 
institution  give  disclosures,  as 
appropriate,  to  the  "primary  appli<:ant" 
if  this  is  readily  apparent  (in  the  case  of 
Reg.  B;  see  12CFR  202.9(f))  or  to  a 
person  "primarily  liable  on  the 
account"  (in  the  case  of  Reg.  Z;  see  12 
CFR  22B.5(b)). 

The  Agencies  agree  that  a  financial 
institution  should  be  allowed  to  provide 
initial  notices  in  a  manner  consistent 


with  other  disclosure  obligations. 
Accordingly,  the  final  rule  clarifies,  in 
t>       9(g).  that  only  one  notice  is  required 
to  be  sent  in  connection  with  a  joint 
account.  A  financial  institution  may.  in 
its  discretion,  provide  notices  to  each 
party  to  the  account.  This  situation 
might  arise,  for  instance,  when  a 
financial  institution  does  not  want  one 
opt  out  election  to  apply  automatically 
to  all  joint  accountholders  [see 
discussion  of  how  to  provide  opt  out 
notices,  below). 

Mergers 

A  few  commenters  requested 
guidance  on  what  notices  are  required 
in  the  event  of  a  merger  of  two  financial 
institutions  or  an  acquisition  of  one 
financial  institution  by  another.  In  such 
a  situation,  the  need  to  provide  new 
initial  (and  opt  out)  notices  to  the 
customers  of  the  entity  that  ceases  to 
exist  will  depend  on  whether  the 
notices  previously  given  to  those 
customers  accurately  reflect  the  policies 
and  practices  of  the  sur\'iving  entity.  If 
they  do.  the  surviving  entity  will  not  be 
required  under  the  rule  to  provide  new 
notices. 

As  was  stated  in  the  preamble  to  the 
proposed  rule,  a  financial  institution 
may  not  fail  to  maintain  the  protections 
that  it  represents  in  the  notice  that  it 
will  provide.  The  Agencies  expect  that 
financial  institutions  will  take 
appropriate  measures  to  adhere  to  their 
stated  policies  and  practices 

Section      .5    Annual  Privacy  Notice  to 
Customers  Required 

Section  503  of  the  GLB  Act  requires 
a  financial  institution  to  provide  notices 
of  its  privacy  policies  and  practices  at 
least  annually  to  its  customers  "during 
the  continuation"  of  a  customer 
relationship.  The  proposed  rules 
implemented  this  requirement  by 
requiring  a  clear  and  conspicuous  notice 
that  accurately  reflects  the  privacy 
policies  and  practices  then  in  effect  to 
be  provided  at  least  once  during  any 
period  of  twelve  consecutive  months. 
The  proposed  niles  noted  that  rules 
governing  how  to  provide  an  initial 
notice  also  would  apply  to  annual 
notices,  and  stated  that  a  financial 
institution  would  not  be  required  to 
provide  annual  notices  to  a  customer 
with  whom  it  no  longer  has  a 
continuing  relationship. 

Several  commenters  requested  that 
the  final  rule  permit  annual  notices  to 
be  given  each  calendar  year,  instead  of 
every  twelve  months.  A  variation 
suggested  by  a  few  commenters  was  to 
state  that  notices  must  be  provided 
during  each  calendar  year,  with  no  more 
than  15  months  elapsing  between 


mailings.  To  clarifv'  the  extent  of 
financial  institutions'  flexibility,  the 
final  rule  retains  the  general  rule 
requiring  annual  notices  but  then 
provides  an  example,  in  §     .5(a)(2)(ii). 
stating  that  a  financial  institution  may 
select  a  calendar  year  as  the  12-month 
period  within  which  notices  will  be 
provided  and  provide  the  first  annual 
notice  at  any  point  in  the  calendar  year 
following  the  year  in  which  the 
customer  relationship  was  established. 
The  final  rule  also  requires  that  a 
financial  institution  apply  the  12-month 
cycle  to  its  consumers  on  a  consistent 
basis. 

Several  commenters  suggested  that  a 
financial  institution  be  permitted  to 
make  the  annual  notice  available  upon 
request  only,  particularly  if  there  have 
been  no  material  changes  to  the  notice 
since  it  was  last  delivered.  These 
commenters  maintained  that  little  value 
is  added  by  providing  customers  with 
additional  copies  each  year  of  the  same 
information.  Some  suggested  that 
financial  institutions  be  permitted  to 
provide  a  "short-form  '  annual  notice,  in 
which  the  institution  informs  its 
customers  that  there  has  been  no  change 
to  its  privacy  policies  and  practices  and 
that  the  customers  may  obtain  a  copy 
upon  request. 

The  Agencies  have  not  amended  the 
final  rule  to  permit  this  approach,  for 
two  reasons.  First,  the  Agencies  view 
the  statute  as  contemplating  complete 
disclosures  annually  to  all  customers 
during  the  duration  of  the  customer 
relationship.  Section  503  of  the  GLB  Act 
states  that  "not  less  than  annually 
during  the  continuation  of  [a  customer] 
relationship,  a  financial  institution  shall 
provide  a  clear  and  conspicuous 
disclosure  to  such  consumer  [i.e.,  one 
with  whom  a  customer  relationship  has 
been  formed],  •    •    •  of  such  financial 
institution's  policies  and  practices  with 
respect  to  "  the  information  enumerated 
in  the  statute.  TTie  Agencies  believe  that 
this  provision  contemplates  a  full  set  of 
disclosures  to  each  customer  once  a 
year. 

Second,  the  clarifications  made  in  the 
final  rule  to  the  disclosure  provisions 
make  it  clear  that  a  financial  institution 
is  not  required  to  provide  a  lengthy  and 
detailed  privacy  notice  to  comply  with 
the  rule.  Small  institutions  that  do  not 
share  information  with  third  parties 
beyond  the  statutory  exceptions  should 
be  able  to  provide  a  short,  streamlined 
notice.  The  rule  also  permits  a  financial 
institution  to  provide  annual  notices  to 
customers  over  the  institution's  web  site 
if  the  customer  conducts  transactions 
electronically  and  agrees  to  such 
disclosures  {see  additional  discussion  of 
this  flexibility,  below,  in  § .9).  As  a 
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result,  the  final  rule  achieves  much  of 
the  burden  reduction  sought  by  those 
requesting  a  short-form  annual  notice 
option. 

Most  of  the  remaining  comments 

received  in  response  to  proposed  § .5 

addressed  the  rules  governing  when  a 
customer  relationship  is  terminated. 
Several  focused  on  whether 
"dormancy"  of  a  deposit  account,  which 
was  presented  as  an  example  in  the 
proposed  rule  of  when  a  customer 
relationship  is  terminated,  should  be 
determined  according  to  state  law  or  a 
financial  institution's  internal  policies. 
These  commenters  were  unanimous  in 
their  view  that  "dormancy"  should  be 
determined  according  to  an  institution's 
own  policies,  without  reliance  on  state 
laws  that  may  produce  conflicting 
results  and  unnecessary  burden  for 
institutions  operating  in  more  than  one 
state.  A  few  commenters  suggested  that 
the  final  rule  use  "inactive"  instead  of 
"dormant"  in  order  to  avoid  unintended 
consequences  of  classifying  an  account 
as  dormant.  In  light  of  these  comments, 
the  final  rule  retains  in  the  examples  of 
when  a  customer  relationship  will  be 
terminated  the  situation  where  there  is 
no  activity  in  a  deposit  account 
according  to  a  financial  institution's 
policies.  The  Agencies  also  have  used 
the  term  "inactive"  rather  than 
"dormant"  in  §_.5(b)(2)(i)  to  avoid  the 
unintended  consequences  posited  by 
the  comments. 

A  few  commenters  stated  that  the 
example  of  no  communication  with  a 
customer  for  twelve  months  should  be 
amended  to  clarify  that  promotional 
materials  would  not  be  considered  a 
commimication  about  the  relationship 
sufficient  to  extend  the  duration  of  the 
customer  relationship.  These 
commenters  generally  suggested  that  the 
rule  be  tied  to  communications  initiated 
by  the  customer.  The  Agencies  agree 
that  a  communication  that  merely 
informs  a  person  about,  or  seeks  to 
encourage  use  of,  a  financial 
institution's  products  or  services  is  not 
the  type  of  communication  that  signifies 
cin  ongoing  relationship.  The  final  rule 
has  been  amended  in  §  __.5(b)(2)(iv)  to 
reflect  that  the  distribution  of 
promotional  materials  will  not  prolong 
a  customer  relationship  under  the  rule. 
The  Agencies  disagree,  however,  that 
the  test  should  focus  on  whether  there 
has  been  any  customer-initiated  contact, 
because  there  will  be  instances  in  which 
the  customer  will  not  initiate  a  contact 
with  a  financial  institution  within  the 
relevant  time  period  but  nonetheless  has 
an  ongoing  relationship. 


Section  _.6    Information  To  Be 
Included  in  Initial  and  Annual  Privacy 
\'otices 

Section  503  of  the  GLB  Act  identifies 
the  items  of  information  that  must  be 
included  in  a  financial  institution's 
initial  and  annual  notices.  Section 
503(a)  of  the  GLB  Act  sets  out  the 
general  requirement  that  a  financial 
institution  must  provide  customers  with 
a  notice  describing  the  institution's 
policies  and  practices  with  respect  to. 
among  other  things,  disclosing 
nonpublic  personal  information  to 
affiliates  and  nonaffiliated  third  parties. 
Section  503(b)  of  the  Act  identifies 
certain  elements  that  must  be  addressed 
in  that  notice. 

The  proposed  rule  implemented 
section  503  by  requiring  a  financial 
institution  to  provide  information 
concerning: 

•  The  categories  of  nonpublic 
personal  information  that  a  financial 
institution  may  collect; 

•  The  categories  of  nonpublic 
personal  information  that  a  financial 
institution  may  disclose; 

•  The  categories  of  affiliates  and 
nonaffiliated  third  parties  to  whom  a 
financial  institution  discloses  nonpublic 
personal  information,  other  than  those 
to  whom  information  is  disclosed 
pursuant  to  an  exception  in  section 
502(e)  ofthe  GLB  Act; 

•  The  financial  institution's  policies 
with  respect  to  sharing  information 
about  former  customers; 

•  The  categories  of  information  that 
are  disclosed  pursuant  to  agreements 
with  third  party  service  providers  and 
joint  marketers  and  the  categories  of 
third  parties  providing  the  services; 

•  A  consumer's  right  to  opt  out  of  the 
disclosure  of  nonpublic  personal 
information  to  nonaffiliated  third 
parties; 

•  Any  disclosures  regarding  affiliate 
information  sharing  opt  outs  a  financial 
institution  is  providing  under  the  FCRA; 
and 

•  The  bank's  policies  and  practices 
with  respect  to  protecting  the 
confidentiality,  security,  and  integrity  of 
nonpublic  personal  information. 

The  Agencies  received  a  large  number 
of  comments  concerning  these 
requirements,  with  the  majority  of 
comments  making  the  points 
summarized  below. 

Level  of  Deteul  Required 

Many  commenters  offered  the  general 
observation  that  the  level  of  detail  that 
would  be  required  under  the  proposed 
rule  would  result  in  lengthy, 
complicated,  and  ultimately  confusing 
disclosures.  These  comments  have  led 
the  Agencies  to  conclude  that  additional 
clarification  is  required  concerning  the 


level  of  detail  that  the  Agencies  expect 
a  financial  institution's  initial  and 
annual  disclosures  to  contain. 

The  Agencies  do  not  believe  that  the 
statute  requires — nor  do  the  Agencies 
intend  to  require — a  financial  institution 
to  publish  lengthy  disclosures  that 
identify  with  precision  every-  type  of 
information  collected  or  disclosed,  the 
name  of  even,'  entity  with  whom  the 
financial  institution  shares  information, 
and  a  complete  description  of  the 
technical  specifications  of  how  the 
institution  protects  its  customers' 
records  or  the  identity  of  each  employee 
who  has  access  to  such  records.  Instead, 
the  Agencies  have  concluded  that  the 
statute,  by  focusing  on  "categories"  of 
information  and  recipients  of 
information,  is  intended  to  require 
notices  that  provide  consumers  with  a 
general  description  of  the  third  parties 
to  whom  a  financial  institution 
discloses  nonpublic  personal 
information,  the  types  of  information  it 
discloses,  and  the  other  information 
about  the  institution's  privacy  policies 
and  practices  listed  above.  The  final 
rule,  like  the  proposal,  permits  a 
financial  institution  to  comply  with 
these  notice  requirements  by  providing 
a  description  that  is  representative  of  its 
privacy  policies  and  practices.  The 
Agencies  believe  that  in  most  cases  the 
initial  and  annual  disclosure 
requirements  can  be  satisfied  by 
disclosures  contained  in  a  tri-fold 
brochure. 

To  address  commenters'  concerns 
about  the  likelihood  that  consumers  will 
not  read  long,  detailed  disclosures,  the 
Agencies  have  revised  the  exeunples  of 
the  disclosures  set  out  in  proposed 

§ .6(c)  to  clarify  the  level  of  detail  that 

the  Agencies  think  is  appropriate  under 
the  statute.  Sample  clauses  have  been 
provided  in  Appendix  A  to  the  rules, 
and  guidance  for  certain  institutions  has 
been  set  out  later  in  this  preamble. 
Because  the  examples  are  not  exclusive, 
the  final  rule  permits  a  financial 
institution  to  use  different  categories 
than  those  provided  in  the  examples, 
thereby  providing  additional  flexibility 
for  financial  institutions  in  complying 
with  the  disclosure  requirements.  In 

addition,  the  language  in  § .6(a)  that 

precedes  the  items  of  information  to  be 
addressed  in  the  initial  notice  has  been 
amended  to  clarify-  that  a  financial 
institution  is  required  only  to  address 
those  items  that  apply  to  the  institution. 
Thus,  for  instance,  if  a  financial 
institution  does  not  disclose  nonpublic 
personal  information  to  third  parties,  it 
may  simply  omit  any  reference  to  the 
categories  of  affiliates  and  nonaffiliated 
third  parties  to  whom  the  institution 
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discloses  nonpublic  personal 
information. 

As  was  noted  in  the  preamble  to  the 
proposed  rule,  the  required  content  is 
the  same  for  both  the  initial  and  annual 
notices  of  privacy  policies  and 
practices.  While  the  information 
contained  in  the  notices  must  be 
accurate  as  of  the  time  the  notices  are 
provided,  a  financial  institution  may 
prepare  its  notices  based  on  current  and 
anticipated  policies  and  practices. 

Short-Form  Initial  Notice 

The  Agencies  have  reconsidered  the 
need  to  give  consumers  a  copy  of  a 
financial  institution's  complete  initial 
notice  when  there  is  no  customer 
relationship.  In  these  circumstances,  the 
Agencies  believe  that  the  objectives  of 
the  statute  can  be  accomplished  in  a  less 
burdensome  way  than  was  proposed. 
Accordingly,  the  Agencies  have 
exercised  their  exemptive  authority  as 
provided  in  section  504(b)  to  create  an 
exception  to  the  general  rule  that 
otherwise  requires  a  financial 
institution  to  provide  both  the  initial 
and  opt  out  n(jtices  to  a  consumer  before 
disclosing  nonpublic  personal 
informati(m  about  that  consumer  to 
nonaffiliated  third  parties. 

This  exception  is  set  out  in  §      .6(d) 
of  the  final  rule,  which  states  that  a 
financial  institution  may  provide  a 
"short-form  "  initial  privacy  policy 
notice  along  with  the  opt  out  notice  to 
a  consumer  with  whom  the  institution 
does  not  have  a  customer  relationship. 
The  short-form  notice  must  clearly  and 
conspicuously  state  that  the  disclosure 
containing  information  about  the 
institution's  privacy  policies  and 
practit:es  is  available  upon  request  and 
provide  one  or  more  reasonable  means 
by  which  the  consumer  may  obtain  a 
copy  of  the  notice.  This  approach 
reflects  the  Agencies'  belief  that  a 
consumer  who  d(«!S  not  he<:ome  a 
customer  of  a  financial  institution 
generally  may  have  less  interest  in 
certain  elements  of  the  institution's 
privacy  polic  les.  Relative  to  other 
aspt»cts  of  the  transaction,  the  i onsunier 
may  ret:eive  greater  benefit  from 
obtaining  a  concise,  hut  meaningful,  opt 
out  notice  that  informs  the  cunsunn-r 
about  the  categories  of  his  or  her 
information  the  institution  may  disi.lose 
and  the  categories  of  nonaffiliated  third 
parties  that  may  re(  eive  the  information 
The  rule  also  reijuires  a  financial 
institution  to  provide  a  consumer  who 
is  interested  in  the  more  complete 
privacy  disclosures  with  a  reasonable 
means  to  obtain  them. 


Information  About  Affiliate  Sharing 

Another  point  made  by  several 
commenters  in  response  to  proposed 
t)      6  was  that  the  rule  should  not 
include  a  requirement  that  categories  of 
affiliates  with  whom  a  financial 
institution  shares  information  be 
included  in  the  initial  and  annual 
notices.  These  commenters  pointed  out 
that  the  statute  specifically  requires 
disclosures  of  categories  of  nonaffiliated 
third  parties  only,  and  that  the  only 
statutorily  mandated  disclosures 
concerning  affiliate  sharing  are 
disclosures  required,  if  any,  concerning 
affiliate  sharing  pursuant  to  section 
603(d)(2)(A)(iii)  of  the  Fair  Credit 
Reporting  Act  (FCRA)  (15  U.S.C. 
1681a(d)(2)(A)(iii)). «  These  commenters 
concluded  that  the  Agencies,  by 
expanding  the  disclosure  requirements 
in  the  manner  prescribed  in  the 
proposed  rule,  would  be  exceeding  their 
rulemaking  authority  and  imposing 
unnecessary  burden  on  financial 
institutions 

The  Agencies  believe  that  the 
language  and  legislative  history  of 
section  503  support  requiring 
disclo.sures  of  affiliate  sharing  beyond 
what  may  be  required  by  the  FCRA. 
First,  section  503(b)  does  not  state  that 
the  items  listed  therein  are  to  be  the 
only  items  set  out  in  a  financial 
institution's  initial  and  annual 
disclosures  Instead,  it  uses  the 
noru'estrictive  phrase  "shall  include" 
when  di.scussing  the  contents  of  the 
di.sclosures,  thereby  preserving 
flexibility  for  the  Agencies  (which  were 
expressly  granted  authority  under 
section  503(a)  to  prescribe  rules 
governing  these  notices)  to  require  that 
additional  items  be  addressed  in  the 
disclosures  consistent  with  those 
sp€H:ificallv  enumerated. 

.Second,  section  503(a)  states  that  the 
financial  institution  shall  provide  in  its 
initial  and  annual  notices  "a  clear  and 
conspicuous  disclosure  *    *    *  of  such 
financial  institution's  policies  and 
practices  with  respect  to — (1)  disclosing 
nonpublic  personal  information  to 
affiliates  and  nonaffiliated  third  parties, 
consistent  with  section  502,  including 


"S.-(iinn  hO;i((l)(2l(.M(iiil  t^xiJude.s  frnm  ih.- 
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(•ntiliHs  if  th»'  <  (insuiin'r  is  nolifipil  hImiuI  the 
ciis(  liiMire  Iff  HU(  h  infunnritinti  ,irul  i^ixhii  tin 

wppnrtljIUlv  In  npl  mil  of  Ihi*  (llV  liiMiri-  iif  thill 
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the  instlliilion.  sill  h  as  im  nnie  ami  assets,  in 
a<tiiilii>n  III  infiirmaliiin  LiinlaiiitMl  wilhin  coiuumer 
rep.irts 


the  categories  of  information  that  may 
be  disclosed;  *   *   *"  While  the  FCRA 
disclosures  would  be  a  subset  of  the 
disclosures  required  by  section 
503(a)(1),  they  may  not  be  sufficient  to 
fully  satisfy  that  requirement. 

Third,  the  legislative  history  of  the 
GLB  Act  suggests  that  Congress 
intended  for  the  disclosures  to  provide 
more  information  about  affiliate  sharing 
than  what  may  be  required  under  the 
FCRA."  That  history  underscores  the 
Congressional  intent  of  ensuring  that 
individuals  are  given  the  opportunity  to 
make  informed  decisions  about  the 
privacy  policies  and  practices  of 
financial  institutions.  The  Agencies 
believe  that  limiting  the  disclosures 
about  affiliate  sharing  just  to  those 
disclosures  that  may  be  required  under 
the  FCRA  would  frustrate  that  purpose. 

Disclosures  of  the  FCRA  Opt  Out  Right 

Another  commonly  advanced 
argument  was  that  a  financial  institution 
should  not  be  required  to  include  FCRA 
disclosures  in  its  annual  notices.  As 
previously  discussed,  section  503(b)(4) 
of  the  GLB  Act  requires  a  financial 
institution's  initial  and  annual  notice  to 
include  the  disclosures  required,  if  any, 
under  section  603{d){2)(A)(iii)  of  the 
FCRA.  The  proposed  rules  implemented 
section  503fb)(4)  of  the  GLB  Act  by 
including  the  requirement  that  a 
financial  institution's  initial  and  annual 
notice  include  any  disclosures  a 
financial  institution  makes  under 
section  603(d)(2)(A)(iii)  of  the  FCRA. 
Several  commenters  pointed  out  that  the 
FCRA  requires  disclosures  of  a 
consumer's  right  to  opt  out  of  affiliate 
sharing  only  once.  They  noted  that  the 
GLB  Act  states,  in  section  506(c).  that 
nothing  in  the  GLB  Act  is  to  be 
construed  to  modify,  limit,  or  supersede 
the  operation  of  the  FCRA.  These 
commenters  maintain  that  the  "if  any" 
language  of  section  503(b)(4),  read  in  the 
context  of  section  506,  suggests  that, 
since  at  most  only  one  notice  must  be 
provided  under  the  FCRA,  section  503 
should  require  only  one  FCRA 
disclosure  under  the  privacy  rule.  The 
commenters  concluded  that,  by 
requiring  more  notices  than  are  required 
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itiv  Insure  requirement   It  req^llre^  every  hank  in 
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under  the  FCRA,  the  Agencies  would  be 
violating  this  express  preservation  of  the 
FCRA. 

As  discussed  above,  the  Agencies 
believe  that  a  financial  institution,  in 
order  to  comply  with  th.e  requirement 
that  it  disclose  its  policies  and  practices 
with  respect  to  sharing  infoqjaation  with 
affiliated  and  nonaffiliated  third  parties, 
must  describe  the  circumstances  under 
which  it  will  be  sharing  information 
with  affiliates.  Clearly,  the  ability  of 
consumers  to  opt  out  of  affiliate 
information  sharing  under  the  FCRA 
affects  a  financial  institution's  policies 
and  practices  with  respect  to  disclosing 
information  to  its  affiliates.  Failing  to 
include  this  information  and  an 
explanation  of  how  the  opt  out  right 
may  be  exercised  would,  in  the  view  of 
the  Agencies,  make  the  disclosures 
incomplete.  Thus,  a  financial  institution 
will  need  to  include  this  information  in 
its  initial  and  annual  notices. 

The  Agencies  note,  moreover,  that 
they  disagree  with  the  commenters' 
reading  of  sections  503  and  506.  Section 
503  does  not  distinguish  between  the 
disclosures  to  be  provided  in  the  initial 
notice  from  those  to  be  provided  in  the 
annual  notice.  Thus,  a  plain  reading  of 
section  503  suggests  that  any 
disclosures  that  are  required  under  the 
FCRA  must  be  included  in  both  the 
initial  and  annual  notices. 

The  Agencies  interpret  the  "if  any" 
language  as  a  recognition  that  not  all 
institutions  provide  FCRA  notices 
because  not  all  institutions  engage  in 
the  type  of  affiliate  sharing  covered  by 
the  FCRA.  By  requiring  the  FCRA  notice 
to  appear  as  part  of  the  annual  notice 
under  the  privacy  rule,  the  Agencies 
believe  that  they  are  not  modifying, 
limiting,  or  superseding  the  operation  of 
the  FCRA;  financial  institutions  will 
have  exactly  the  same  FCRA  obligations 
following  the  effective  date  of  the 
privacy  rule  as  they  had  before.  The 
only  difference  will  be  that,  as  is 
required  by  the  GLB  Act,  a  financial 
institution's  initial  and  annual 
disclosures  about  its  privacy  policy  and 
practices  will  need  to  reflect  how  the 
financial  institution  complies  with  the 
affiliate  sharing  provisions  of  the  FCRA. 

Disclosures  of  the  Right  to  Opt  Out 

Other  commenters  suggested  that  the 
final  rule  eliminate  the  requirement  that 
the  initial  and  annual  notices  contain 
disclosures  about  a  consumer's  right  to 
opt  out.  These  commenters  pointed  out 
that  the  statute  does  not  specifically 
require  these  disclosures. 

As  previously  discussed,  section 
503(a)  of  the  statute  requires  a  financial 
institution  to  disclose  its  policies  and 
practices  with  respect  to  sharing 


information,  both  with  affiliated  and 
nonaffiliated  third  parties.  Given  that  a 
financial  institution's  practices  with 
respect  to  sharing  nonpublic  personal 
information  with  nonjiffiliated  third 
parties  will  be  affected  by  the  opt  out 
rights  created  by  the  statute,  an 
institution  will  need  to  describe  these 
opt  out  rights  in  order  to  provide  a 
complete  disclosure  that  satisfies  the 
statute. 

Other  Comments 

The  Agencies  received  many 
comments  expressing  support  for  a 
number  of  the  provisions  in  proposed 

§ .6.  For  instance,  several  commenters 

noted  their  agreement  with  the 
approach  of  permitting  a  financial 
institution  to  state  generally  that  it 
makes  disclosures  to  nonai^liated  third 
parties  "as  permitted  by  law"  to 
describe  disclosures  made  pursuant  to 
one  of  the  exceptions.  Others  agreed 
with  the  proposed  flexibility  to  allow  a 
disclosure  to  be  based  on  current  and 
contemplated  information  sharing.  In 
light  of  these  comments,  the  Agencies 

have  adopted  proposed  § .6  with 

changes  as  discussed  above.  The  final 
rule  makes  several  other  stylistic 

changes  to  the  materisd  in  § .6  that  are 

intended  to  make  the  rule  easier  to 
read.  ^° 

Section .7     Form  of  Opt  Out  Notice 

to  Consumers;  Opt  Out  Methods 

Paragraph  (a)  of  proposed  § .8 

required  that  any  opt  out  notice 
provided  by  a  financial  institution  be 
clear  and  conspicuous  and  accurately 
explain  the  right  to  opt  out.  The 
proposed  rule  also  required  a  financial 
institution  to  provide  the  consumer 
with  a  reasonable  means  by  which  to 
opt  out.  required  a  financial  institution 
to  honor  an  opt  out  election  as  soon  as 
reasonably  practicable,  and  stated  that 
an  opt  out  election  survived  until 
revoked  by  the  consumer.  The  Agencies 
received  a  large  number  of  comments  in 
response  to  each  of  these  provisions, 
addressing  the  application  of  these  rules 
to  joint  accounts,  the  means  by  which 
an  opt  out  right  may  be  exercised, 
duration  of  an  opt  out.  the  level  of  detail 
required  in  the  opt  out  notice,  and  the 
time  by  which  an  opt  out  election  must 
be  honored.  These  points  are  addressed 
below. 

Joint  Accounts 

Most  of  the  commenters  on  this  issue 
stated  that  a  financied  institution  should 
have  the  option  of  providing  one  notice 
per  account,  regardless  of  the  number  of 


'"The  Agencies  expect  to  publish  proposed 
standards  in  the  near  future  relating  to 
administrative,  technical,  and  physical  safeguards 
as  required  bv  section  501(b)  of  the  GLB  Act. 


persons  on  the  account.  The  Agencies 
agree  that  this  is  appropriate,  and  have 

added  a  new  § .7(d)  to  address  this 

issue.  Under  the  final  rule,  a  financial 
institution  has  the  option  of  pro\'iding 
only  one  initial,  annual,  and  opt  out 
notice  per  account.  However,  any  of  the 
accountholders  must  have  the  right  to 
opt  out.  The  final  rule  requires  a 
financial  institution  to  state  in  the  opt 
out  notice  provided  to  a  joint 
accountholder  whether  the  institution 
will  consider  an  opt  out  by  a  joint 
accountholder  as  an  opt  out  by  all  of  the 
associated  accountholders  or  whether 
each  accountholder  is  permitted  to  opt 
out  separately. 

Means  of  Opting  Out 

Another  issue  addressed  by  many 
commenters  concerned  the  means  by 
which  consumers  may  opt  out.  Several 
suggested  that  a  financial  institution, 
cifter  having  provided  reasonable  means 
of  opting  out,  should  be  able  to  require 
consumers  to  use  those  means 
exclusively.  The  Agencies  agree  with 
this  suggestion,  recognizing  that  a 
financial  institution  may  not  have 
trained  personnel  or  systems  in  place  to 
handle  opt  out  elections  at  each  point  of 
contact  between  a  consumer  and 
financial  institution.  Assuming  a 
financial  institution  offers  one  or  more 
of  the  opt  out  means  provided  in  the 
examples  in  the  final  rule  or  a  means  of 
opting  out  that  is  comparably 
convenient  for  a  consumer,  die 
institution  may  require  consumers  to 
opt  out  in  accordance  with  those  means 
and  choose  not  to  honor  opt  out 
elections  conununicated  to  the 
institution  through  alternative  means.  A 
new  paragraph  (iv)  has  been  added  to 
§_.7(a)(2)(iv)  to  reflect  this. 

The  final  rule  adds  an  example  of  a 
toll-free  telephone  number  in 
§_-7(a)(2)(ii)(D)  as  another  way  by 
which  financial  institutions  may  allow 
consumers  to  opt  out.  As  stated  in 

§ .7(a)(2)(iii)(A),  a  financial  institution 

may  not  require  a  consumer  to  write  his 
or  her  own  letter  in  order  to  opt  out. 

Duration  of  Opt  Out 

Several  commenters  requested  that 
the  rule  concerning  duration  of  an  opt 

out,  as  pro\ided  in  § .8(e)  of  the 

proposal,  be  changed  to  require  a  more 
workable  approach.  These  commenters 
noted  that,  under  the  proposal,  a 
financial  institution  would  be  required 
to  keep  track  of  opt  out  elections 
forever.  To  illustrate  their  point,  the 
commenters  posited  the  example  of  a 
person  who  opts  out  during  the  course 
of  establishing  a  customer  relationship 
with  a  financial  institution,  terminates 
that  relationship,  and  then  establishes 
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cui()th«!r  custDiiuT  rnlatii)n.ship  several 
years  later,  perhaps  under  a  different 
name  or  with  someone  on  a  joint 
account  The  cominenters  sajy^ested  that 
it  would  btt  more  appropriate  in  thest- 
circumstances  to  treat  the  opt  out 
election  made  in  connection  with  the 
first  relationship  as  applying  solely  to 
that  relationship. 

The  Agencies  agree  with  the 
commentfrs'  suggestions.  Thus,  under 
the  final  rule,  a  financial  institution  is 
to  treat  an  opt  out  ele<:tion  made  by  a 
customer  in  connection  with  a  prior 
customer  relationship  as  applying  solely 
to  the  nonpublic  personal  information 
that  the  financial  institution  collected 
during,  or  related  to.  that  relationship 
That  opt  nut  will  continue  until  the 
customer  revokes  it.  However,  if  the 
customer  relationship  terminates  and  a 
now  one  is  established  at  a  later  point, 
the  financial  institution  must  then 
provide  a  new  opt  out  notice  to  the 
cu.stomer  in  connection  with  the  new 
relationship  and  any  prior  opt  out 
election  does  not  apply  to  the  new 
relationship 

Level  of  Detail  Required  in  Opt  Out 
Notice 

A  few  commenters  expressed  concern 
about  the  level  of  detail  they  perceived 
the  proposed  rule  to  require  in  an  opt 
out  notice  These  commenters 
interpreted  the  statement  in  proposed 
§      H(a)(2)  that  a  financial  institution 
"provides  adequate  notice  *    *    *  if  (the 
institution]  identifies  all  of  the 
categories  of  nonpublic  personal 
information  that  [the  institution! 
discloses  or  reserves  the  right  to 
disclose  to  nonaffiliated  third  parties  as 
described  in  (^     .6|"  as  r*>quiring  a  more 
detailed  disf;losure  of  categories  of 
nonpublic  personal  information  and 
nonaffiliated  third  parties  than  is 
required  in  the  initial  and  annual 
notices. 

The  Agencies  did  not  intend  this 
result,  and  spe<;ifically  referred  to  «j     .6 
in  the  proposed  opt  out  provision  to 
address  precisely  the  concern  raised  by 
these  commenters  The  disclosures  in 
the  initial  and  annual  notices  of  the 
categories  of  nonpublic  personal 
information  being  disclosed  and  the 
categories  of  nonaffiliated  third  parties 
to  whom  the  information  is  di.sclosed 
will  suffu:e  for  purposes  of  the  opt  out 
notices  as  well   If  the  opt  out  notice  is 
a  part  of  the  same  document  that 
contains  the  disclosures  that  must  b»- 
included  in  the  initial  notice,  then  the 
financial  institution  is  not  re<juired  to 
restate  the  same  information  in  th»'  opt 
out  notice.  In  this  instance,  the  rule 
requires  only  that  the  categories  of 
nonpublic  personal  information  the 


institution  intends  to  share  and  the 
(  ategories  of  nonaffiliated  third  parties 
with  whom  it  will  share  are  clearly 
disclosed  to  the  consumer  when  the  opt 
nut  and  privacy  notices  are  read 
together 

One  commenter  suggested  that,  while 
a  financial  institution  should  have  the 
option  of  providing  an  opt  out  notice 
that  is  sufficiently  broad  to  cover 
anticipated  disclosures,  the  financial 
institution  also  should  be  permitted  to 
provide  a  customer  who  already  has 
opted  out  with  a  new  opt  out  notice  in 
connection  with  a  new  financial 
product  or  service  and,  if  the  consumer 
does  not  opt  out  a  second  time,  be  free 
to  disclose  nonpublic  personal 
information  obtained  in  connection 
with  that  financial  product  or  service  to 
nonaffiliated  third  parties.  The  Agencies 
believe  that  a  financial  institution 
should  be  permitted  the  flexibility  to 
provide  opt  out  notices  that  are  either 
narrowly  tailored  to  specific  types  of 
nonpublic  personal  information  and 
types  of  nonaffiliated  third  parties  or 
that  are  more  broadly  worded  to 
anticipate  future  disclosure  plans. 
However,  if  a  consumer  opts  out  after 
re<  eiving  an  opt  out  notice  from  a 
financial  institution  that  is  broad 
enough  to  cover  the  new  type  of 
information  sharing  desired  by  that 
institution,  the  failure  of  the  consumer 
to  opt  out  again  does  not  revoke  the 
earlier  opt  out  election. 

Time  by  Which  Opt  Out  Must  Be 
Honored 

Under  the  proposal,  a  financial 
institution  is  direc;ted  to  comply  with  an 
opt  out  election  "as  soon  as  reasonably 
practicable."  A  large  number  of 
comments  asked  the  Agencies  to  clarify 
in  the  final  rule  how  long  a  financial 
institution  has  after  receiving  an  opt  out 
election  to  cease  disclosing  nonpublic 
personal  information  to  nonaffiliated 
third  parties.  Suggestions  for  a  more 
precise  standard  ranged  from  mandating 
that  a  financial  institution  stop 
di.sclosing  information  immediately  to  a 
mandatory  cessation  within  several 
months  of  receiving  the  opt  out.  As  was 
the  case  with  other  suggestions  for 
brighl-line  standards  in  different 
contexts,  the  Agencies  believe  that  it  is 
appropriate  to  retain  a  more  general  rule 
in  light  of  the  wide  range  of  practices 
throughout  the  financial  institutions 
industry.  A  potential  drawback  of  a 
more  prescriptive  rule  is  that  an 
institution  might  use  the  standard  as  a 
safe  harbor  in  all  instances  and  thus  fail 
to  honor  an  opt  out  election  as  early  as 
It  is  otherwise  capable  of  doing.  Another 
drawback  is  that  a  standard  that  is  set 
in  light  of  current  industry  practices  and 


capabilities  is  likely  to  become 
outmoded  quickly  as  advances  in 
technology  increase  efficiency.  The 
Agencies  therefore  decline  to  adopt  a 
more  rigid  standard,  and  instead  retain 
the  rule  as  set  out  in  §_  .7(el  of  the  final 
rule. 

For  the  reasons  stated  above,  the 
Agencies  adopt,  in  §_.7.  the  rule 
governing  the  form  of  opt  out  notices 
and  methods  of  opting  out  as  discussed 
above.  This  section  conteiins  other 
stylistic  changes  to  what  was  proposed 
in  order  to  make  the  final  rule  easier  to 
read. 

Section  _.8    Revised  Privacy  Notices 

The  proposed  rule,  in  §  _  .8(c). 
prohibited  a  financial  institution, 
directly  or  through  its  affiliates,  from 
disclosing  nonpublic  personal 
information  about  its  consumers  to 
nonaffiliated  third  parties  unless  the 
institution  first  provided  a  copy  of  its 
privacy  notice  and  opt  out  notice.  The 
proposal  also  required  that  these  notices 
be  accurate  when  given.  Thus,  if  an 
institution  wants  to  disclose  nonpublic 
personal  information  in  a  way  that  is 
not  accurately  described  in  its  notices, 
the  institution  would  be  required  under 
the  proposed  rule  to  provide  new 
notices  before  making  the  disclosure  in 
question. 

The  Agencies  received  no  comments 
raising  questions  about  these 
requirements.  Accordingly,  the  final 
rule  adopts  them,  but  sets  them  out  in 
a  separate  section  (§      .8)  in  the  final 
rule  for  emphasis.  The  final  rule  sets  out 
examples  in  §      .8(b)  of  when  a  new 
notice  would,  and  would  not,  be 
required. 

Section       9    Delivering  Privacy  and 
Opt  Out  Notices 

The  proposed  rules  governing 
delivery  of  initial,  annual,  and  opt  out 
notices  were  set  out  in  proposed 
§§„  4(d).  _.5(b).  and  _..8(b). 
respectively.  Given  the  substantial 
similarities  between  the  three  sets  of 
rules,  the  Agencies  have  decided  to 
combine  the  rules  in  one  section  in 
order  to  make  it  easier  for  the  reader. 
Accordingly,  the  final  rule  states  these 
rules  in  §      .9. 

The  general  rule  requires  that  notices 
be  provided  in  a  manner  so  that  each 
consumer  can  reasonably  be  expected  to 
receive  actual  notice  in  writing,  or.  if 
the  consumer  agrees,  electronically.  The 
Agencies  received  a  number  of 
comments  on  the  various  provisions 
governing  delivery,  as  discussed  below. 

Posting  Initial  Notices  on  a  Web  Site 

A  few  commenters  suggested  that  a 
financial  institution  be  allowed  to 


deliver  initial  notices  simply  by  posting 
its  notice  on  the  institutions  web  site. 
The  Agencies  recognize  that  there  will 
be  instances  when  a  notice  on  a  web  site 
may  be  delivered  in  a  way  that  will 
enable  the  financial  institution  to 
reasonably  expect  that  the  consumer 
will  receive  it.  The  final  rule  retains,  as 
an  example  of  one  way  to  comply  with 
the  rule,  the  posting  of  a  notice  on  a  web 
site  and  requiring  a  consumer  to 
acknowledge  receipt  of  the  notice  as  a 
step  in  the  process  of  obtaining  a 
financial  product  or  service.  See 
§     .9(b)(l)(iii).  However,  the  Agencies 
believe  that  the  mere  posting  of  a  notice 
on  a  web  site  would  not  be  sufficient  in 
all  cases  for  the  financial  institution  to 
reasonably  expect  its  consumers  to 
receive  the  notice.  Accordingly,  the 
Agencies  have  declined  to  expand  the 
rule  beyond  the  circumstance  described 
in  the  example  provided. 

Posting  Annual  Notices  on  a  Web  Site 

Several  commenters  requested  that  a 
privacy  notice  posted  by  a  financial 
institution  on  its  web  site  be  deemed  to 
satisfy  the  annual  notice  requirement,  at 
least  for  customers  who  agree  to  receive 
notices  on  the  institution's  web  site.  The 
Agencies  believe  that  it  is  appropriate  to 
provide  annual  notices  in  this  way  for 
customers  who  conduct  transactions 
electronically  and  agree  to  accept 
notices  on  a  web  site.  Accordingly,  the 
Agencies  have  amended  the  rule  by 

adding  a  new  § .9(c)(1)  to  clarify  that 

a  financial  institution  may  reasonably 
expect  a  customer  who  uses  the 
institution's  web  site  to  access  financial 
products  or  services  will  receive  actual 
notice  if  the  customer  has  agreed  to 
accept  notices  at  the  institution's  web 
site  and  the  financial  institution  posts  a 
current  notice  of  its  privacy  policies  and 
practices  continuously  and  in  a  clear 
and  conspicuous  manner  on  the  web 
site.  The  Agencies  believe  that  this  will 
reduce  burden  on  financial  institutions 
while  ensuring  that  customers  who 
transact  business  electronically  will 
have  continuous  access  to  institutions' 
privacy  policies  and  practices. 

Disclosures  to  Customers  Requesting  No 
Communication 

Several  commenters  suggested  the 
Agencies  clarify  in  the  final  rule  how 
the  disclosure  obligations  may  be  met  in 
the  case  of  a  customer  who  requests  that 
the  institution  refrain  from  sending 
information  about  the  customer's 
relationship.  These  commenters  stated 
that,  in  this  case,  the  customer's  request 
should  be  honored. 

The  Agencies  agree.  When  a  customer 
provides  explicit  instructions  for  a 
financial  institution  not  to  communicate 


with  that  customer,  the  Agencies  believe 
that  the  request  should  be  honored.  The 

final  rule  clarifies,  in  § .9(c),  that 

financial  institutions  need  not  send 
notices  to  a  customer  who  requests  no 
communication,  provided  that  a  notice 
is  available  upon  request. 

Reaccessing  a  Notice 

A  few  commenters  stated  that  the 
requirement  that  a  privacy  policy  be 
provided  in  a  way  that  enables  a 
customer  to  either  retain  or  reaccess  the 
notice  should  clarify  that  the  rule 
obligates  a  financial  institution  to  make 
available  only  the  privacy  policy 
currently  in  effect.  These  commenters 
were  concerned  about  the  potential  for 
confusion  and  the  burden  stemming 
from  a  rule  that  would  require  a 
financial  institution  to  make  available 
every  version  of  its  privacy  policies.  The 
Agencies  agree  that  it  is  appropriate  to 
require  only  that  the  current  privacy 
policy  be  made  available  to  someone 
seeking  to  obtain  it  after  having  received 
the  initial  notice,  and  have  amended  the 
rule  accordingly  in  § .9(e)(2)(iii). 

)oint  Notices 

Other  commenters  requested  that  the 
rule  clarify  that  the  privacy  policies  and 
practices  of  several  different  affiliated 
financial  institutions  may  be  described 
on  a  single  notice.  Related  to  this  point, 
commenters  requested  that  the  final  rule 
address  whether  affiliated  financial 
institutions,  each  of  whom  has  a 
customer  relationship  with  the  same 
consumer,  may  elect  to  send  only  one 
notice  to  the  consumer  on  behalf  of  all 
of  the  affiliates  covered  by  the  notice 
and  have  that  one  notice  satisfj'  the 

disclosure  obligations  under  § .4  of 

each  affiliate.  The  Agencies  believe  that 
financial  institutions  should  be  able  to 
combine  initial  disclosures  in  one 
document.  The  Agencies  also  believe 
that  it  is  appropriate  to  permit  financial 
institutions  that  prepare  a  combined 
initial,  aimual,  or  revised  notice  to  give, 
on  a  collective  basis,  a  consumer  only 
one  copy  of  the  notice.  The  final  rule 

reflects  this  flexibility,  in  § .9(f).  The 

Agencies  emphasize  that  the  notice 
must  be  accurate  for  all  financial 
institutions  using  the  notice  and  must 
identify  by  name  each  of  the 
institutions. 

Section .10    Limits  on  Disclosure  of 

Nonpublic  Personal  Information  to 
Nonaffiliated  Third  Parties 

Section  502(a)  of  the  GLB  Act 
generally  prohibits  a  financial 
institution,  directly  or  through  its 
affiliates,  from  sharing  nonpublic 
personal  information  about  a  consumer 
with  a  nonaffiliated  third  party  unless 


the  institution  provides  the  consumer 
with  a  notice  of  the  institutions  privacy 
policies  and  practices.  Section  502fb) 
further  requires  that  the  financial 
institution  provide  the  consumer  with  a 
clear  and  conspicuous  notice  that  the 
consumer's  nonpublic  personal 
information  may  be  disclosed  to 
nonaffiliated  third  parties,  that  the 
consumer  be  given  an  opportunity  to 
opt  out  of  that  disclosure,  and  that  the 
consumer  be  informed  of  how  to  opt 

out.  Section .7  of  the  proposed  rules 

implemented  these  provisions  by 
requiring  a  financial  institution  to  give 
the  consumer  the  initial  notice  required 

by  § .4.  the  opt  out  notice  required  by 

§ .8.  and  a  reasonable  opportunity  to 

opt  out. 

Most  of  the  comments  on  this  section 
focused  on  the  question  of  what  is  a 
reasonable  opportunity  to  opt  out. 
Suggestions  ranged  from  a  financial 
institution  having  the  right  to  begin 
sharing  information  immediately  (when 
the  opt  out  and  initial  notices  are 
provided  as  part  of  a  transaction  being 
conducted  electronically,  such  as  might 
be  the  case  in  an  ATM  transaction)  up 
to  a  mandatory  delay  of  120  days  from 
the  time  the  notices  are  provided. 

The  Agencies  believe  that  the  wide 
variety  of  suggestions  underscores  the 
appropriateness  of  a  more  general  test 
that  avoids  setting  a  mandatory  waiting 
period  applicable  in  all  cases.  For 
isolated  transactions  where  a  financial 
institution  intends  to  disclose 
nonpublic  personal  information  that  it 
obtains  through  an  electronic 
transaction  and  the  consumer  is 
provided  a  convenient  means  of  opting 
out  as  part  of  the  transaction,  it  would 
be  reasonable  not  to  force  the  financial 
institution  to  wait  a  set  period  of  time 
before  sharing  the  information.  An 
example  of  this  is  provided  at 

§ .10(a){3)(iii).  For  notices  that  are 

-provided  by  mail,  the  Agencies  believe 
it  is  appropriate  to  allow  the  consumer 
additional  time.  In  these  latter 
instances,  the  Agencies  consider  it 
reasonable  to  permit  the  consumer  to 
opt  out  by  mailing  back  a  form,  by 
calling  a  toll-free  number,  or  by  any 
other  reasonable  means  within  30  days 
from  the  date  the  opt  out  notice  was 
mailed.  See  §  _.10(a)(3)(i).  The  final 
rule  also  provides  an  example  of  a 
reasonable  opportunity  for  opting  out  in 
connection  with  accounts  opened  on- 
line. See§„.10(a)(3)(ii).  However, 
rather  than  try  to  anticipate  ever>- 
scenario  and  establish  a  time  frame  that 
would  accommodate  each,  the  Agencies 
think  it  is  appropriate  simply  to  state 
that  the  consumer  must  be  given  a 
reasonable  opportunity  to  opt  out  and 
then  provide  a  few  illustrative  examples 
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of  what  would  bo  rHdsunahle  in  differunt 
c<3nfexts 

Othwr  c:(imin»Mils  pointnd  out  that 
proposed  «»       7(a)(:})(i)(«»       l()(H)(.i)(i) 
of  th«  final  ruUO  iiiappropnatolv 
implied  that  the  opportunity  to  opt  out 
by  mail  is  available  only  when  a 
consumer  has  a  customer  relationship 
with  the  financial  institution  The  final 
rule  deletes  the  reference  to  a  customer 
relationship  in  that  se<-tion  tu  avoid 
creating  that  implication 

Section       1 1     Lnuts  on  Hedisclosurf 
and  Reuse  nf  Infornuitinn 

Section  .■i02(c|  of  the  CAM  Act 
provides  that  a  nonaffiliated  third  partv 
that  rw;eives  nonpublic  personal 
information  from  a  financial  institution 
shall  not,  directly  or  indirectly  throuf^h 
an  affiliate,  disclose  the  infonnafioii  to 
any  person  that  is  not  affiliated  with 
both  the  financ  lal  institution  and  the 
third  partv.  unless  the  disclosure  would 
be  lawful  if  made  directly  by  the 
financial  institution  A  financial 
institution  may  ^enerally  disclose 
nonpublic  personal  information  to  a 
nonaffiliated  third  party  for  any  purpose 
subject  to  notii:e  and  opt  out,  for  certain 
service  and  joint  marketing 
arrangements  under  section  5U2(b).  and 
in  accordance  with  sp»fcifii  enumerated 
exceptums  under  section  502(e| 

The  limits  on  redisclosure  and  reuse 
that  were  set  out  in  the  proposal 
reflected  the  Agencies'  bttlief  that 
implicit  in  the  joint  marketing  and  the 
enumerated  exceptions  is  the  idea  that 
information  may  only  be  used  for  tht; 
purposes  for  which  the  third  party 
received  it  "  The  proposed  rule 
implemented  se<:tion  502(cl  by 
imposing  limits  on  redisclosure  that 
apply  both  to  a  financial  institution  that 
receives  information  from  a 
nonaffiliated  finant:ial  institution  and  to 
any  nonaffiliated  third  party  that 
receives  nonpublic  personal  information 
from  a  financial  institution  The 
proposed  rule  implemented  the  implicit 
limitations  on  use  by  imposing  limits  on 
the  ability  of  financial  institutions  and 
nonaffiliated  third  parties  to  reu.se 
nonpublic  personal  information  thev 
receive  The  Agencies  sought  comment 
on  whether  the  final  rule  should  limit 
the  ability  of  an  entity  that  ret:eives 
nonpublic  personal  information 
pursuant  to  an  exception  to  use  that 
information  only  for  the  purpose  of  that 
exception.  The  Agencies  also  sought 
comment  on  what  the  tenn  "lawful"' 
means  in  the  c;ontext  of  section  502(c), 
and  whether  a  recipient  of  nonpublic 


' '  (ur  i'xrfiiipl«.  aa  clis<:us.M>il  further  tx-lnvv, 
(ii'rimHtxl  iiw  for  iin  t'miiii<'rrttH<l  hxi  iipliim  wuulil 
not  iiu  liicic  UHC  for  mrtrki^Iinx  |uiri"iM.s 


personal  information  could  "lawfully  " 
disclose  information  if  the  disclosure 
complied  with  a  notice  provided  by  the 
institution  that  made  the  disclosure 
initially  Finally,  the  Agencies  invited 
comment  on  whether  the  rules  should 
requin>  a  financial  institution  that 
discloses  nonpublic  personal 
information  to  a  nonaffiliated  third 
partv  to  develop  policies  and 
procedures  to  ensure  that  the  third  party 
complies  with  the  limits  on  redisclosure 
of  that  information 

The  Agencies  received  a  large  number 
of  comments  in  response  to  this 
proposed  section.  A  few  maintained  that 
the  .Agencies  would  exceed  their 
rulemaking  authority  if  the  final  rule 
were  to  retain  the  limits  on  reuse  of 
information,  given  that  section  502(c) 
expressly  addresses  only  redisclosures 
and  not  reuse  Most  comments 
concerning  proposed  (*       12  stated  that 
financial  institutions  should  not  have  to 
mf)nitor  compliance  with  the 
redisclosure  and  reuse  provisions  of  the 
rule,  although  these  commenters  said 
that  financial  institutions  typically  will 
ccmtractually  limit  the  recipient's  ability 
to  reuse  information  for  purposes  other 
than  those  for  which  the  information 
was  disclosed.  These  issues  are 
addressed  below 

Limits  on  Reuse  and  Redisclosure 

The  position  advanced  by  those 
critical  of  imposing  limits  on  reuse  is 
premised  on  the  conclusion  that 
r.ongress,  by  addressing  limits  on 
redisclosures  in  section  502(c).  provided 
the  only  limits  that  may  be  imposed  on 
what  a  recipient  of  nonpublic  personal 
information  can  do  with  that 
information.  The  Agencies  disagree  with 
this  premise.  Although  section  502(c) 
does  not  expressly  address  reuse,  reuse 
limitations  are.  as  indicated,  implicit  in 
the  provisions  authorizing  or  permitting 
disclosures.  For  example,  it  would  be 
inconsistent  with  the  purposes  of  the 
Act  to  permit  information  disclosed  in 
accordance  with  section  502(e)(1) 
(which  permits  disclosures  as  necessary 
to  effect,  administer,  or  enforce  a 
transaction  with  a  consumer  or  in 
connection  with  certain  routine 
activities  related  to  such  a  transaction) 
to  be  used  for  the  third  party  recipient's 
marketing  purposes.  Moreover, 
permitting  reuse  without  limits  would 
undermine  the  protections  afforded  to  a 
consumer  who  does  not  establish  a 
customer  relationship.  Such  a  person  is 
not  put  on  notice  that  the  disclosures 
under  section  502(e)  are  even  made 
because  these  disclosures  do  not  entitle 
the  consumer  to  any  privacy  or  opt  out 
notice  Thus,  the  limits  on  reuse  are  the 
only  protection  the  individual  has 


arising  under  the  statute.  Accordingly, 
the  Agencies  have  concluded  that  it  is 
appropriate  to  exercise  their  rulemaking 
authority  under  section  504(a)(1)  (which 
authorizes  the  Agencies  to  write 
regulations  necessary  to  carry  out  the 
purposes  of  Subtitle  A  of  Title  V)  to 
impose  limits  on  reuse  when 
information  is  received  under  an 
exception  in  section  502(e)  of  the  GLB 
Act. 

By  contrast,  when  a  consumer  decides 
not  to  opt  out  after  being  given  adequate 
notices  and  the  opportunity  to  do  so, 
that  consumer  has  made  a  decision  to 
permit  the  sharing  of  his  or  her 
nonpublic  personal  information  with 
the  categories  of  entities  identified  in 
the  financial  institution's  notices.  The 
consumer's  primary  protection  in  the 
case  of  a  disclosure  falling  outside  the 
.section  502(e)  exceptions  comes  from 
receiving  the  mandatory  disclosures  and 
the  right  to  opt  out.  The  statute  provides 
only  the  additional  protection  in  section 
502(c).  restricting  a  recipient's  ability  to 
redisclose  information  to  entities  that 
are  not  affiliated  with  either  the 
recipient  or  the  financial  institution 
making  the  disclosure  initially.  Thus,  if 
a  consumer  permits  a  financial 
institution  to  disclose  nonpublic 
personal  information  to  the  categories  of 
nonaffiliated  third  parties  that  are 
described  in  the  institution's  notices, 
recipients  of  that  nonpublic  personal 
information  appear  authorized  under 
the  statute  to  make  disclosures  that 
comply  with  those  notices. 

To  implement  this  statutory  scheme, 
the  Agencies  have  imposed  the 
following  limits  on  redisclosure  and 
reuse,  which  will  vary  depending  on 
whether  the  information  was  provided 
pursuant  to  one  of  the  502(e)  exceptions 
or  otherwise. 

Limits  on  redisclosure  and  reuse  when 
information  is  received  pursuant  to 
section  502lel.  For  nonpublic  personal 
information  provided  pursuant  to 
section  502(e).  a  financial  institution 
receiving  the  information  may  disclose 
the  information  to  its  affiliates  or  to 
affiliates  of  the  financial  institution 
from  which  the  information  was 
received.  It  may  also  disclose  and  use 
the  information  pursuant  to  an 
exception  in  §§  _.14  or  __.15  in  the 
ordinary  course  of  business  to  carry  out 
the  activity  covered  by  the  exception 
under  which  the  institution  received  the 
information.  The  financial  institution's 
affiliates  may  disclose  and  use  the 
information,  but  only  to  the  extent 
permissible  for  the  financial  institution. 

These  same  general  rules  apply  to  a 
non-financial  institution  third  party  that 
receives  nonpublic  personal  information 
from  a  financial  institution  under 


section  502(e).  Thus,  the  third  party 
receiving  the  information  pursuant  to 
one  of  the  section  502(e)  exceptions  may 
disclose  the  information  to  its  affiliates 
or  to  the  affiliates  of  the  financial 
institution  that  made  the  disclosure. 
The  third  party  also  may  disclose  and 
use  the  information  pursuant  to  one  of 
the  section  502(e)  exceptions  as  noted  in 
the  rule.  The  affiliates  of  the  third  party 
may  disclose  and  use  the  information 
only  to  the  extent  permissible  for  the 
third  party. 

Limits  on  redisclosure  when 
information  is  not  received  pursuant  to 
section  502(ej.  For  nonpublic  personal 
information  provided  outside  one  of  the 
section  502(e)  exceptions,  the  financial 
institution  receiving  the  information 
may  disclose  the  information  to  its 
affiliates  or  to  the  affiliates  of  the 
financial  institution  that  made  the 
initial  disclosure.  It  may  also  disclose 
the  information  to  any  other  person,  if 
the  disclosure  would  be  lawful  if  made 
directly  by  the  financial  institution  from 
which  the  information  was  received. 
This  would  enable  the  receiving 
institution  to  disclose  pursuant  to  one  of 
the  section  502(e)  exceptions.  It  also 
would  permit  the  receiving  institution 
to  redisclose  information  in  accordance 
with  the  opt  out  and  privacy  notices 
given  by  the  institution  making  the 
initial  disclosures,  as  limited  by  any  opt 
out  elections  received  by  that 
institution.  The  affiliates  of  a  financial 
institution  that  receives  nonpublic 
personal  information  may  disclose  only 
to  the  extent  that  the  financial 
institution  may  disclose  the 
information. 

If  a  third  party  receives  information 
from  a  financial  institution  outside  one 
of  the  section  502(e)  exceptions,  the 
third  party  may  disclose  to  its  affiliates 
or  to  the  affiliates  of  the  financial 
institution.  It  may  also  disclose  to  any 
other  person  if  the  disclosure  would  be 
lawful  if  made  by  the  financial 
institution.  The  third  party's  affiliates 
may  disclose  and  use  the  information  to 
the  same  extent  permissible  for  the  third 
party. 

In  cases  where  an  entity  receives 
information  outside  of  one  of  the  section 
502(e)  exceptions,  that  entity  will  in 
essence  "step  into  the  shoes"  of  the 
financial  institution  that  made  the 
initial  disclosures.  Thus,  if  the  financial 
institution  made  the  initial  disclosures 
after  representing  to  its  consumers  that 
it  had  carefully  screened  the  entities  to 
whom  it  intended  to  disclose  the 
information,  the  receiving  entity  must 
comply  with  those  representations. 
Otherwise,  the  subsequent  disclosure  by 
the  receiving  entity  would  not  be  in 
accordance  with  the  notices  given  to 


consumers  and  would  not,  therefore,  be 
lawful.  Even  if  such  representations  do 
not  prevent  the  recipient  from 
redisclosing  the  information,  the 
recipient's  ability  to  redisclose  will  be 
limited  by  whatever  opt  out  instructions 
were  given  to  the  institution  making  the 
initial  disclosures  and  by  whatever  new 
opt  out  instructions  that  are  given  after 
the  initial  disclosure.  The  receiving 
entity,  therefore,  must  have  procedures 
in  place  to  continually  monitor  the 
status  of  who  opts  out  and  to  what 
extent.  Given  these  practical  limitations 
on  the  ability  of  a  recipient  to  disclose 
pursuant  to  another  institution's  privacy 
and  opt  out  notices,  redisclosure  of 
information  is  most  likely  to  arise  under 
one  of  the  section  502(e)  exceptions  (as 

implemented  by  §§ .14  and .15  of 

the  final  rule). 

Monitoring  Third  Parties 

The  Agencies  have  decided  not  to 
amend  their  respective  rules  to  impose 
a  specific  duty  on  financial  institutions 
to  monitor  third  parties'  use  of 
nonpublic  personal  information 
provided  by  the  institutions.  This  does 
not  address  whether  obligations  to  do  so 
may  arise  in  other  contexts.  The 
Agencies  note,  for  instance,  that  most  of 
the  commenters  who  requested  that  the 
Agencies  not  impose  such  a  duty  stated 
that  they  have  contracts  in  place  that 
limit  what  the  recipient  may  do  with  the 
information.  The  Agencies  also  note  that 
the  limits  on  reuse  as  stated  in  the  final 
rule  provide  a  basis  for  an  action  to  be 
brought  against  an  entity  that  violates 
those  limits. 

Section .12    Limits  on  Sharing 

Account  Number  Information  for 
Marketing  Purposes 

Section  502(d)  of  the  GLB  Act 
prohibits  a  financial  institution  from 
disclosing,  "other  than  to  a  consumer 
reporting  agency,  an  account  number  or 
similar  form  of  access  number  or  access 
code  for  a  credit  card  account,  deposit 
account,  or  transaction  account  of  a 
consumer  to  any  nonaffiliated  third 
party  for  use  in  telemarketing,  direct 
mail  marketing,  or  other  marketing 
through  electronic  mail  to  the 

consumer."  Proposed  § .13  applied 

this  statutory  prohibition  to  disclosures 
made  directly  or  indirectly  by  a 
financial  institution,  and  sought 
comment  on  whether  one  or  more 
exceptions  to  the  flat  prohibition  should 
be  created. 

The  Agencies  received  comments 
from  people  who  suggested  that  various 
exceptions  be  created  as  well  as  from 
people  who  believe'that  a  flat 
prohibition  is  necessary  to  protect 
consumers  from  unscrupulous  practices. 


After  considering  the  suggestions  from 
all  of  the  commenters  addressing  this 
issue,  the  Agencies  have  decided  tr, 
amend  proposed  §     .13  by  (a)  adding 
two  exceptions  that  the  Agencies 
believe  are  necessary  for  financial 
institutions  to  engage  in  legitimate, 
routine  business  practices  and  that  are 
unlikely  to  pose  a  significant  potential 
for  abuse  and  fb)  clarifying  that  the 
prohibition  does  not  apply  in  two 
circumstances  frequently  mentioned  in 
the  comments.  These  exceptions  and 
clarifications  are  discussed  below. 

Disclosures  to  a  Financial  Institution's 
Agent  or  Service  Provider 

Many  financial  institutions  noted  that 
they  use  agents  or  service  providers  to 
conduct  marketing  on  the  institution's 
behalf.  This  might  occur,  for  instance, 
when  an  insured  depository  institution 
instructs  a  service  provider  that  assists 
in  the  delivery  of  monthly  statements  to 
include  a  "statement  stuffer"  with  the 
statement  informing  consumers  about  a 
financial  product  or  service  offered  by 
the  institution.  The  Agencies  recognize 
the  need  to  disclose  account  numbers  in 
this  instance,  and  believe  that  there  is 
little  risk  to  the  consumer  presented  by 
such  disclosiure. 

Similarly,  the  Agencies  recognize  that 
a  financial  institution  may  use  agents  to 
market  the  institution's  own  financial 
products  and  services.  Commenters 
advocating  that  the  final  rule  exclude 
disclosures  to  agents  stated  that  the 
agents  effectively  act  as  the  financial 
institution  in  the  marketing  of  the 
institution's  financial  products  and 
services.  These  commenters  suggested 
that  there  was  no  more  reason  to 
preclude  sharing  the  account  numbers 
with  an  agent  hired  to  market  the 
institution's  financial  products  and 
services  than  there  would  be  to  preclude 
sharing  between  two  departments  of  the 
same  institution.  The  Agencies  are 
concerned,  however,  about  the 
possibility  of  transactions  being 
consummated  by  a  financial 
institution's  agent  who  may  be  engaging 
in  practices  contrary  to  the  institution's 
instructions.  While  the  Agencies 
recognize  that  a  financial  institution 
frequently  will  use  agents  to  assist  it  in 
marketing  its  products,  the  Agencies 
believe  that  a  consumer's  protections 
are  potentially  eroded  by  allowing 
agents  to  have  access  to  a  consumer's 
account.  Accordingly,  the  Agencies 

have  added  an  exception  in  § .12(b)(1) 

that  would  permit  disclosures  of 
accoimt  numbers  by  a  financial 
institution  to  an  agent  for  the  purpose 
of  marketing  the  financial  institution's 
financial  product  or  services,  but  have 
qualified  that  exception  by  requiring 
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th.it  thii  .i^t'nt  h.ivt!  no  duthnritv  to 
initidtt'  charges  tit  th«'  dccount. 

Private  Label  Credit  Cards  and  Affinity 
Programs 

Many  loniinonfors  stated  that  the  final 
rule  should  not  prevent  the  disclosure 
of  account  numbers  m  the  situation 
where  a  consumer  chooses  to  participate 
in  a  private  label  credit  card  program  or 
other  affinity  program.  Under  these 
programs,  a  consumer  typically  will  be 
offered  certain  benefits,  often  hy  a  retail 
merchant,  in  return  for  using  a  credit 
card  that  is  issued  by  a  particular 
financial  institution  The  commenters 
suggested  that,  in  the  example  of  an 
affinity  program,  the  consumer 
understands  the  need  for  the  merchant 
and  financial  institution  to  share  the 
consumer's  account  number.  The 
Agencies  agree  that  this  type  of 
disclosure  is  appropriate  and  does  not 
create  a  significant  risk  to  the  consumer 
Accordingly,  «»       12(b)(2)  has  been 
added  to  the  final  rule  to  exclude  the 
sharing  of  account  numbers  where  the 
participants  are  identified  to  the 
consumer  at  the  time  the  consumer 
enters  into  the  program 

Encrypted  Numbers 

Many  commenters  urged  the  Agencies 
to  exercise  their  exemptive  authority  to 
permit  the  transmission  of  account 
numbers  in  encrypted  form  .Several 
commenters  noted  that  encrypted 
account  numbt-rs  and  other  internal 
identifiers  of  an  account  are  frequently 
used  to  ensure  that  a  consumer's 
instructions  are  properly  exe<:uted.  and 
that  the  inability  to  ( ontinue  using  these 
internal  uientifiers  would  increase  the 
likelihood  of  errors  in  pro<;essing  a 
consumer  s  instructions  These 
commenters  also  point  out  that  if 
internal  identifiers  may  not  be  used,  a 
consumer  would  need  to  provide  an 
account  numbt'r  in  order  to  ensure 
proper  handling  of  ,t  request.  whi(  h 
would  expose  the  consumer  to  a  greater 
risk  than  would  the  use  of  an  internal 
tracking  system  that  preser\»'s  the 
confidentialitv  of  a  number  that  may  be 
used  to  access  the  account. 

The  .-Vgenciies  believe  an  encryptful 
account  number  without  the  key  is 
something  different  from  the  number 
itself  and  thus  falls  outside  the 
prohibition  in  sec  tion  .502(d)   In 
essence,  it  operates  as  an  identifier 
3ttac:hed  to  an  account  for  internal 
tracking  purposes  onlv  The  statute,  by 
contrast,  focuses  on  numbers  that 
provide  iictfss  to  an  ac:count   Without 
th»>  key  to  decrypt  an  account  number, 
an  encrypted  number  iloes  not  permit 
someone  to  access  an  account. 


In  light  of  the  statutory  focus  on 
access  numbers,  and  given  the 
demonstrated  need  to  be  able  to  identify' 
which  account  a  financial  institution 
should  debit  or  credit  in  connection 
with  a  transaction,  the  Agencies  have 
included  a  clarification  in  §     .12(c)(1) 
of  the  final  rule  stating  that  an  account 
number,  or  similar  form  of  access 
number  or  access  code,  does  not  include 
a  number  or  code  in  an  encrypted 
number  form,  as  long  as  the  financial 
institution  does  not  provide  the 
recipient  with  the  means  to  decrypt  the 
number.  The  Agencies  believe  that 
consumers  will  be  adequately  protected 
by  disclosures  of  encrypted  account 
numbers  that  do  not  enable  the  recipient 
to  access  the  consumer's  account. 

Definition  of  "Transaction  Account" 

Several  commenters  suggested  that 
the  final  rule  clarify  that  accounts  to 
which  no  charge  may  be  posted  are  not 
c(jvered  by  the  prohibition  against 
disclosing  account  numbers.  These 
commenters  frequently  cited  mortgage 
loan  accounts  as  typical  of  those  that 
should  fall  outside  the  scope  of  the 
prohibition.  The  Agencies  agree  with 
the  principle  behind  these  suggestions. 
However,  the  Agencies  note  that  there 
have  been  instances  in  which  a 
borrower's  monthly  payments  on  a 
mortgage  loan  have  been  increased  in 
connection  with  the  marketing  of  a 
financial  product  or  servic:e  without  the 
borrower's  knowledge  or  permission. 
Accordingly,  the  final  rule  clarifies,  in 
*>       12((  )(2),  that  a  transaction  account 
is  an  ac  count  other  than  a  deposit 
.u  c;ount  or  a  c:redit  card  account,  and 
does  not  include  an  account  to  which 
third  parties  c;annot  initiate  charges.  If  it 
would  be  possible,  for  instance-,  for  a 
third  party  marketer  to  initiate  a  charge 
to  a  mortgage  loan  ac:c;ount.  then  the 
final  rule  woulci  prohibit  the  disclosure 
of  that  account  number  to  the  marketer 

Section        IJ     Exit'ption  tn  Opt  Out 
Hcquirfments  for  Senu e  Prnvidfrs  and 
loint  Market in)i 

.Sef:tion  5()2(b)  of  the  CLB  Act  creates 
an  exception  to  the;  opt  out  rules  for  the 
disc:losure  of  information  to  a 
nonaffiliated  third  parly  for  use  by  the 
third  party  to  perform  services  for,  or 
functions  on  behalf  of.  the  financial 
institution,  including  the  marketing  of 
the  financial  institution's  own  proclucts 
or  services  or  financ;ial  products  or 
services  offered  pursuant  to  a  joint 
agreement  betwtHm  two  or  more 
financial  institutions  A  consumer  will 
not  have  the  right  to  opt  out  of 
disclosing  nonpublic  personal 
information  about  the  c  onsumer  to 
nonaffiliated  third  parties  under  these 


circumstances,  if  the  financial 
institution  "fully  discloses"  to  the 
consumer  that  it  will  provide  this 
information  to  the  nonaffiliated  third 
party  before  the  information  is  shared 
and  enters  into  a  contract  with  the  third 
party  that  requires  the  third  party  to 
maintain  the  confidentiality  of  the 
information.  As  noted  in  the  proposed 
rule,  this  contract  should  be  designed  to 
ensure  that  the  third  party  (a)  will 
maintain  the  confidentiality  of  the 
information  at  least  to  the  same  extent 
as  is  required  for  the  financial 
institution  that  discloses  it,  and  (b)  will 
use  the  information  solely  for  the 
purposes  for  which  the  information  is 
disclosed  or  as  otherwise  permitted  by 
§§ .10  and  _.ll  of  the  proposed  rules. 

The  majority  of  the  comments  on  this 
exception  expressed  concern  that 
routine  servicing  agreements  between  a 
financial  institution  and.  for  instance,  a 
loan  servicer  would  be  subject  to  the 
requirements  of  proposed  §  _  9  (§_.13 
in  the  final  rule).  These  commenters 
consistently  pointed  out  that  section 
502(e)  of  the  GLB  Acrt  contains  several 
exceptions  for  the  sharing  of 
information  by  a  financial  institution 
that  is  necessary  to  permit  a  third  party 
to  perform  services  for  a  financial 
institution.  The  commenters  requested 
clarification  that  disclosures  made 
pursuant  to  one  of  the  section  502(e) 
exceptions  are  not  subject  to  the 
requirements  imposed  on  disclosures 
made  pursuant  to  section  502(b)(2)  of 
the  GLB  Act  The  Agencies  agree  that 
when  a  di.sclosure  may  be  made  under 
section  502(e).  the  statute  permits  that 
disclosure  without  the  financial 
institution  first  complying  with  the 
requirements  imposed  by  section 
!502(b)(2). 

A  related  issue  is  whether  a  financial 
institution  must  satisfy  the  disclosure 
obligations  of  section  502(b)(2)  and  have 
a  confidentiality  agreement  in  the  case 
of  a  service  provider  that  is  performing 
an  activity  governed  by  section  502(b)(2) 
[i  e..  those  that  are  not  covered  by  one 
of  the  section  502(e)  exceptions). 
Several  commenters  maintained  that  it 
is  illogical  to  impose  a  set  of 
requirements  on  disclosures  to  the 
section  502(b)(2)  service  providers  when 
no  such  requirements  are  imposed  on 
the  .section  502(e)  service  providers.  The 
Agencies  believe,  however,  that  a  plain 
reading  of  section  502(b)(2)  leads  to  that 
result.''  The  Agencies  read  the  phrase 


"if  the  financial  institution  fully 
discloses  *   *   *"  as  used  in  section 
502(b)(2)  as  modifying  the  phrase  "This 
subsection  shall  not  prevent  a  financial 
institution  from  providing  nonpublic 
personal  information  to  a  nonaffiliated 
third  party  to  perform  services  for  or 
functions  on  behalf  of  the  financial 
institution,*   *   *"  The  Agencies  thus 
have  concluded  that  any  disclosure  to  a 
service  provider  not  covered  by  section 
502(e)  must  satisfy  the  disclosure  and 
written  contract  requirements  of  section 
502(b)(2). 

Several  other  commenters  addressed 
the  question  of  whether  the  rule  should 
include  safeguards  beyond  those 
provided  by  the  statute  to  protect  a 
financial  institution  from  the  risks  that 
can  arise  from  agreements  with  third 
parties.  Most  suggested  that  safety  and 
soundness  concerns  were  more 
appropriately  addressed  in  a  forum 
other  than  a  rule  designed  to  protect 
consumers'  financial  privacy.  Others 
opined  that  financial  institutions  did 
not  need  the  rule  to  mandate  certain 
protections  on  their  behalf  The 
Agencies  have  concluded  that  the 
protections  set  out  in  the  statute,  as 

implemented  by  § .13(a)(1).  are 

adequate  for  purposes  of  the  privacy 
rule.  Those  protections  require  a 
financial  institution  to  provide  the 
initial  notice  required  by  §  _.4  of  the 
final  rule  as  well  as  enter  into  a 
contractual  agreement  with  a  third  party 
that  prohibits  the  third  party  from 
disclosing  or  using  the  information 
other  than  to  carry  out  the  purposes  for 
which  the  bank  disclosed  the 
information,  including  use  under  an 
exception  in  §§  _.14  or  _.15  in  the 
ordinary  course  of  business  to  carry  out 
those  purposes.  These  limitations  will 
preclude  recipients  from  sharing  a 
consumer's  nonpublic  personal 
information  pursuant  to  a  chain  of  third 
party  joint  marketing  agreements. 

Several  commenters  asked  whether  a 
financial  institution  would  have  to 
modify  existing  contracts  with  third 
parties  to  comply  with  the  rule.  The 
Agencies  believe  that  a  balance  must  be 
struck  that  minimizes  interference  with 
existing  contracts  while  preventing 
evasions  of  the  regulation.  To  achieve 
these  goals,  the  final  rule  states,  in 
§  _.  18(c),  that  contracts  entered  into  on 
or  before  July  1 ,  2000  must  be  brought 


'•  Ihf  stdiutp  ".talH*.  in  relevant  pari,  that  swtion 
lo^lb)     •    •  -.hall  nnl  prevptit  a  financial  institutiun 
from  prDviiliim  nnnpublii  personal  inforinalKin  to 
a  nonaffilirtlMci  third  party  to  perform  wrvires  for 
or  hjiK  tions  on  b«>half  of  the  financial  in.stitutinn, 
UK  lulling  the  marketing  >>f  the  finai.c  lal 
Misiitiiliuns  own  produces  or  services,  or  financial 


produds  or  ser\ices  offernd  pursuant  to  joint 
agrpemenis  between  two  or  more  financial 
institutions  that  comply  with  the  requirements 
imposed  by  the  regulations  prescribed  under 
section  504.  if  the  financial  institution  fully 
disc  loses  the  providing  of  such  infonnation  and 
enters  into  a  contractual  agreement  with  the  third 
party  that  requires  the  third  party  to  maintain  the 
confidentialitv  of  such  information.  " 


into  compliance  with  the  provisions  of 
§_.13byjuly  1,  2002. 
For  the  reasons  expressed  above,  the 

Agencies  have  adopted,  in  § .13  of  the 

final  rule,  the  provisions  that  were  set 
out  in  §     .9  of  the  proposal  with  the 
changes  noted  above.  "The  Agencies  note 
that  financial  institutions  should  remain 
vigilant  in  their  efforts  to  ensure  that 
agreements  they  enter  into  with  third 
parties  do  not  expose  the  institutions  to 
undue  risks.  These  risks  are  particularly 
prevalent  in  arrangements  whereby  a 
financial  institution  endorses  or 
sponsors  a  financial  product  or  service 
offered  by  the  third  party. 

Section .14    Exceptions  to  Notice  and 

Opt  Out  Requirements  for  Processing 
and  Servicing  Transactions 

As  previously  discussed,  section 
502(e)  of  the  GLB  Act  creates  exceptions 
to  the  requirements  that  apply  to  the 
disclosure  of  nonpublic  personal 
information  to  nonaffiliated  third 
parties.  Paragraph  (1)  of  that  section  sets 
out  certain  exceptions  for  disclosures 
made,  generally  speaking,  in  connection 
with  the  administration,  processing, 
servicing,  and  sale  of  a  consumer's 

account.  Proposed  § .10  implemented 

those  exceptions  by  restating  them  with 
only  stylistic  changes  that  were 
intended  to  make  the  exceptions  easier 
to  read.  The  preamble  to  that  proposed 
section  noted  that  the  exceptions  set  out 

in  proposed  § .10  (as  well  as  the 

exceptions  set  out  in  §  __.ll  of  the 
proposal)  do  not  affect  a  financial 
institution's  obligation  to  provide  initial 
notices  of  its  privacy  policies  and 
practices  prior  to  the  time  it  establishes 
a  customer  relationship  and  annual 
notices  thereafter. 

The  Agencies  received  several 
comments  from  institutions  pointing  out 
that,  by  deleting  the  statutory  phrase  "in 
connection  with"  from  the  exceptions 
for  information  shared  (a)  to  service  or 
process  a  financial  product  or  service 
requested  by  the  consumer  or  fb)  to 
maintain  or  service  a  customer  account, 
the  Agencies  narrowed  the  application 
of  the  exception.  The  Agencies  did  not 
intend  this  result,  and  have  changed  the 
final  rule  accordingly.  See  §  _. 14(a). 

Several  other  commenters  requested 
that  the  final  rule  specifically  state  that 
certain  services,  such  as  those  provided 
by  attorneys,  appraisers,  and  debt 
collectors  (as  appropriate),  are 
"necessary"  to  effect,  administer,  or 
enforce  a  transaction,  as  that  term  is 
used  in  paragraph  (a)  and  defined  in 

paragraph  (b)  of  proposed  § .10. 

Others  cited  examples  of  entities 
seeking  to  verify  funds  availability  or 
obtain  loan  payoff  information  as 
instances  where  a  disclosure  would  fall 


within  the  exceptions  described  in 

proposed  § .10.  The  Agencies  believe 

that  disclosures  to  these  types  of 
professionals  and  under  the 
circumstances  posited  by  the 
commenters  may  be  necessary  to  effect, 
administer,  or  enforce  a  transaction  in  a 
given  situation.  However,  the  Agencies 
have  not  listed  specific  types  of 
disclosures  in  the  regulation  as 
necessarily  falling  within  the  scope  of 
the  exception  because  they  are 
concerned  that  a  general  statement 
could  be  applied  inappropriately  to 
shelter  disclosures  that,  in  fact,  are  not 
necessary-  to  effect,  administer,  or 
enforce  a  transaction. 

Other  commenters  suggested  that  the 
final  rule  clarify,  in  situations  where  a 
financial  institution  uses  an  agent  to 
provide  services  to  a  consumer,  that  the 
consumer  need  not  have  directly 
requested  or  authorized  the  service 
provider  to  provide  the  financial 
product  or  ser\'ice  but  may  request  it 
from  the  principal  instead.  The 
Agencies  agree  that  the  communication 
may  be  between  the  consumer  and  the 
service  provider,  and  note  that  the  rule 
governing  agents  as  set  out  in  the 
definition  of  "consumer,"  above, 
provides  the  flexibility  sought  by  the 
commenters.  Briefly  stated,  an 
individual  will  not  be  a  consumer  of  an 
entity  that  is  acting  as  agent  for  another 
financial  institution  in  connection  with 
that  financial  institution's  providing  a 
financial  product  or  service  to  the 
consumer. 

Section  _  _.i5    Other  Exceptions  to 
Notice  and  Opt  Out  Requirements 

As  noted  above,  section  502(e) 
contains  several  exceptions  to  the 
requirements  that  otherwise  would 
apply  to  the  disclosures  of  nonpublic 
personal  information  to  nonaffiliated 

third  parties.  Proposed  § .11  set  out 

those  exceptions  for  disclosures  that  are 
not  made  in  connection  with  the 
administration,  processing,  servicing, 
and  sale  of  a  consumer's  account,  and 
made  stylistic  changes  to  the  statutory 
language  intended  to  clarify  the 
exceptions.  The  proposal  also  provided 
an  example  of  the  consent  exception  in 
the  context  of  a  financial  institution  that 
has  received  an  application  from  a 
consumer  for  a  mortgage  loan  informing 
a  nonaffiliated  insurance  company  that 
the  consumer  has  applied  for  a  loan. 
The  Agencies  invited  comment  on 
whether  safeguards  should  be  added  to 
the  exception  for  consent  in  order  to 
minimize  the  potential  for  consumer 
confusion. 

Several  commenters  responded  to  the 
request  for  comment  on  whether  the 
consent  exception  should  include 
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saftiguard.s.  such  a.s  <i  n^quireinenl  that 
the  con.sftnt  be  writtHii,  b«!  indicated  bv 
a  signature  on  a  separatH  line,  or 
automatically  terminate  after  a  certain 
porii)d  of  time.  Of  these,  some  favored 
the  additional  safeguards  discussed  in 
the  proposal,  while  others  maintaine<l 
that  safeguards  are  unnecessary.  Several 
suggested  that  the  consent  exception 
include  a  provision  noting  that 
participation  in  a  program  where  a 
consumer  rec:eives  "bundled"  products 
and  services  (such  as  would  be  the  case, 
for  instance,  in  an  a^inity  program) 
necessarily  implies  consent  to  the 
disclosure  of  information  between  the 
entities  that  provide  the  bundled 
products  or  services.  Others  suggested 
that  certain  terms  and  conditions  be 
imposed  on  any  consent  agreement, 
such  as  a  time  by  which  the  financial 
institution  must  stop  disclosing 
nonpublic  personal  information  once  a 
consent  is  revoked. 

The  Agencies  have  declined  to 
elaborate  on  the  requirements  for 
obtaining  consent  or  the  consumer 
safeguards  that  should  be  in  place  when 
a  consumer  consents.  The  Agencies 
believe  that  the  resolution  of  this  issue 
is  appropriately  left  to  the  particular 
circumstances  of  a  given  transaction. 
The  Agencies  note  that  any  financial 
institution  that  obtains  the  consent  of  a 
consumer  to  disclose  nonpublic 
personal  information  should  take  .steps 
to  ensure  that  the  limits  of  the  consent 
are  well  understood  by  both  the 
financial  institution  and  the  consumer. 
If  misunderstandings  ari.se,  consumers 
may  have  means  of  redress,  such  as  in 
situations  when  a  financial  institution 
obtains  consent  through  a  deceptive  or 
fraudulent  practice.  Moreover,  a 
consumer  may  always  revoke  his  or  her 
consent.  In  light  of  the  safeguards 
already  in  place,  the  Agencies  have 
decided  not  to  add  safeguards  to  the 
consent  exception 

Many  commenters  offered  specific 
suggestions  for  additional  exceptions  or 
amendments  to  the  proposed 
exceptions.  In  many  cases,  the 
suggestions  are  accommodated 
elsewhere  in  the  regulation  (such  as  is 
the  case,  for  instance,  for  exceptions  to 
permit  (a)  verification  of  available  funds 
or  (b)  disclosures  to  or  by  appraisers, 
flood  insurers,  attorneys,  insurance 
agents,  or  mortgage  brokers  to  effect  a 
transaction).  In  other  cases,  the 
suggestions  are  inconsistent  with  the 
statute  (as  is  the  case,  for  instance,  with 
one  commenter's  suggestion  that  the 
Agencies  c:ompletely  exempt  a  financial 
institution  from  all  of  the  statute's 
requirements  if  the  institution  makes  no 
disclosures  other  than  what  is  pennitted 
by  section  5()2(e)).  While  the  Agencies 


recognize  the  merits  of  many  of  the 
remaining  suggestions,  they  believe  that 
the  volume  and  complexity  of  these 
suggestions  exceed  what  is  appropriate 
in  a  regulation.  Accordingly,  the 
Agencies  have  retained,  in  S     .15,  the 
statement  of  the  exceptions  as  proposed 
and  invite  interested  parties  to  pursue 
with  the  Agencies  clarifications  as 
necessary  in  their  particular 
circumstance. 

Section  _  .16     Protection  of  Fair  Credit 
Reporting  Act 

Section  506  of  the  GLB  Act  makes 
several  amendments  to  the  FCRA  to  vest 
rulemaking  authority  in  various 
agencies  and  to  restore  the  Agencies' 
regular  examination  authority. 
Paragraph  (c)  of  section  506  states  that, 
except  for  the  amendments  noted 
regarding  rulemaking  authority,  nothing 
in  Title  V  of  the  GLB  Act  is  to  be 
construed  to  modify,  limit,  or  supersede 
the  operation  of  the  FCRA.  and  no 
inference  is  to  be  drawn  on  the  basis  of 
the  provisions  of  Title  V  whether 
information  is  transaction  or  experience 
information  under  section  603  of  the 
FCRA.  Proposed  §      .14  implemented 
section  506(c)  of  the  GLB  Act  by 
restating  the  statute,  making  only  minor 
stylistic  changes  intended  to  make  the 
rule  clearer 

Comments  about  this  provision 
focused  on  whether  the  Agencies,  by 
requiring  annual  notice  of  a  consumer's 
right  to  opt  out  under  the  FCRA.  were 
modifying,  limiting,  or  superseding  the 
operation  of  the  FCRA.  For  the  reasons 
explained  in  the  discussion  of  §     .6. 
above,  the  Agencies  do  not  believe  that 
the  annual  disclosure  mandated  by  the 
GLB  Act  affects  in  any  way  the 
obligations  imposed  by  the  FCRA. 

The  Agencies  received  no  other 
comment  on  this  section,  and.  therefore, 
adopt  the  text  set  out  in  §      .14  of  the 
proposal.  See  §     .16. 

Section      .17     Relation  to  State  Laws 

Section  507  of  the  GLB  Act  states,  in 
essence,  that  Title  V  does  not  preempt 
any  State  law  that  provides  greater 
protections  than  are  provided  by  Title 
V  Determinations  of  whether  a  State 
law  or  Title  V  provides  greater 
protections  are  to  be  made  by  the 
Federal  Trade  Commission  (FTC)  after 
consultation  with  the  agency  that 
regulates  either  the  party  filing  a 
complaint  or  the  financial  institution 
about  whom  the  complaint  was  filed, 
and  may  be  initiated  by  any  interested 
party  or  on  the  FTC's  own  motion. 
F'roposed  ^     .15  essentially  restated 
sec:tion  507.  noting  that  the  proposed 
rules  (as  opposed  to  the  statute)  do  not 
preempt  State  laws  that  provide  greater 


protection  for  consumers  than  do  the 
rules 

Comments  on  this  section  ranged 
from  those  who  suggested  that  federal 
law  should  preempt  state  law  in  every 
case  where  there  is  a  conflict  to  those 
who  encouraged  the  Agencies  to 
support  the  rights  of  states  to  enact 
greater  protections.  Some  requested 
clarification  of  whether  a  particular 
state  law  would  be  considered  more 
restrictive,  while  others  suggested  that 
the  Agencies  establish  in  the  final  rule 
a  choice  of  law  principle  for  financial 
institutions  operating  in  more  than  one 
state.  The  Agencies  believe  that  these 
and  other  suggestions  made  by  the 
commenters  exceed  the  scope  of  this 
nilemaking  and  are  better  addressed,  to 
the  extent  the  Agencies  have  authority 
to  address  them,  in  other  forums. 
Accordingly,  the  Agencies  have  adopted 

the  text  set  out  in  proposed  § .15.  See 

§     .17  of  the  final  rule. 

Section      .18    Effective  Date: 
Transition  Rule 

Section  510  of  the  GLB  Act  states  that, 
as  a  general  rule,  the  relevant  provisions 
of  Title  V  take  effect  6  months  after  the 
date  on  which  rules  are  required  to  be 
prescribed,  i.e.,  November  12,  2000. 
However,  section  510(1)  authorizes  the 
Agencies  to  prescribe  a  later  date  in  the 
rules  enacted  pursuant  to  section  504. 
The  proposed  rule  sought  comment  on 
the  effective  date  prescribed  by  the 
statute.  It  also  would  have  required  that 
financial  institutions  provide  initial 
notices,  within  30  days  of  the  effective 
date  of  the  final  rule,  to  people  who 
were  customers  as  of  the  effective  date. 
The  preamble  to  the  proposed  rule 
noted  that  a  financial  institution  would 
have  to  provide  opt  out  notices  before 
the  rule's  effective  date  if  the  institution 
wanted  to  continue  sharing  nonpublic 
personal  information  with  nonaffiliated 
third  parties  without  interruption. 

The  overwhelming  majority  of 
commenters  addressing  this  provision 
requested  additional  time  to  comply 
with  the  final  rule.  Commenters  stated 
that  six  months  would  not  be  sufficient 
to  take  the  steps  needed  to  comply  with 
the  regulation,  including  preparing  new 
disclosure  forms,  developing  software 
needed  to  track  opt  outs,  training 
employees,  creating  management 
oversight  systems,  and  undergoing 
internal  examination  and  auditing  to 
ensure  compliance.  Several  commenters 
suggested  that  it  would  be  less  effective 
and  potentially  more  confusing  for 
consumers  to  receive  several  notices  all 
around  the  end  of  the  year  2000  than  it 
would  be  for  the  notices  to  be  delivered 
during  a  rolling  phase  in.  Others  noted 
that  the  proposed  effective  date  would 


place  a  severe  strain  on  financial 
institutions  at  a  time  when  other  year- 
end  notices  need  to  be  prepared  and 
delivered.  Several  commenters  noted 
that  financial  institutions  have  not 
budgeted  for  the  expenses  in  the  current 
year  that  likely  will  be  incurred.  They 
also  noted  that  the  disclosures  regarding 
the  standards  to  be  followed  to  protect 
customers'  records  have  not  been 
proposed  for  comment,  thereby  making 
it  impossible  for  financial  institutions  to 
know  how  to  prepare  at  least  that  part 
of  the  initial  privacy  notices.  Requests 
for  extensions  of  the  effective  date 
typically  ranged  from  12  months  to  24 
months  from  the  date  the  final  rules  are 
published. 

Many  commenters  also  stated  that  a 
30-day  phase-in  for  initial  notices  to 
existing  customers  is  not  feasible,  given 
the  large  number  of  notices,  the  short 
period  of  time  allowed,  and  the 
competing  demands  on  financial 
institutions  at  the  time  when  the  initial 
notices  must  be  sent.  A  few  suggested 
that  the  rule  require  initial  notices  to  be 
sent  only  to  people  who  establish 
customer  relationships  after  the 
effective  date  of  the  rule,  and  allow  a 
financial  institution  to  send  annual 
notices  to  existing  customers  at  some 
point  during  the  next  12  months  and 
annually  thereafter. 

The  Agencies  agree  that  six  months 
may  be  insufficient  in  certain  instances 
for  a  financial  institution  to  have 
ensured  that  its  forms,  systems,  and 
procedures  comply  with  the  rule.  In 
order  to  accommodate  situations 
requiring  additional  time,  the  Agencies 
have  retained  the  effective  date  of 
November  13,  but.  consistent  with  their 
authority  under  section  510(1)  of  the 
GLB  Act  to  extend  the  effective  date,  the 
Agencies  will  give  financial  institutions 
until  July  1.  2001  to  be  in  full 
compliance  with  the  regulation. 
Financial  institutions  are  expected, 
however,  to  begin  compliance  efforts 
promptly,  to  use  the  period  prior  to  June 
30.  2001.  to  implement  and  test  their 
systems,  and  to  be  in  full  compliance  by 
July  1.  2001.  Given  that  this  provides 
financial  institutions  with  slightly  over 
13  months  in  which  to  comply  with  the 
rule,  the  Agencies  have  determined  that 


there  no  longer  is  any  need  for  a 
separate  phase-in  for  providing  initial 
notices.  Thus,  a  financial  institution 
will  need  to  deliver  all  required  opt  out 
notices  and  initial  notices  before  Julv  1, 
2001. 

Financial  institutions  are  encouraged 
to  provide  disclosures  as  soon  as 
practicable.  Institutions  that  do  not 
disclose  nonpublic  personal  information 
to  third  parties  have  fewer  burdens 
under  the  regulation  (both  in  terms  of 
the  notice  requirements  and  opt  out 
mechanism)  and  should  therefore  be 
able  to  provide  privacy  notices  to  their 
consumers  more  expeditiously. 
Depending  on  the  readiness  of  an 
institution  to  process  opt  out  elections, 
institutions  might  wish  to  consider 
including  the  privacy  and  opt  out 
notices  in  the  same  mailing  as  is  used 
to  provide  tax  information  to  consumers 
in  the  first  quarter  of  2001  to  increase 
the  likelihood  that  a  consumer  will  not 
mistake  the  notices  for  an  unwanted 
solicitation.  The  Agencies  believe  that 
this  extension  represents  a  fair  balance 
between  those  seeking  prompt 
implementation  of  the  protections 
afforded  by  the  statute  and  those 
concerned  about  the  reliability  of  the 
systems  that  are  put  in  place. 

The  Agencies  have  concluded  that  the 
extension  of  the  date  by  which  financial 
institutions  must  be  in  full  compliance 
provides  much  of  the  relief  sought  by 
those  who  suggested  that  initial  notices 
should  not  be  required  for  existing 
customers.  By  allowing  financial 
institutions  to  deliver  notices  over  a 
significantly  longer  period  of  time  than 
was  proposed,  the  concentrated  burden 
that  would  have  been  imposed  by  the 
proposed  rule  is  avoided.  Accordingly, 
the  Agencies  have  decided  not  to  adopt 
the  suggestion  that  initial  notices  be 
required  only  for  new  customers  after 
the  effective  date  of  the  rule. 

Initied  notices  need  not  be  given  to 
customers  whose  relationships  have 
terminated  prior  to  the  date  by  which 
institutions  must  be  in  compliance  with 
the  rule.  Thus,  if  an  account  is  inactive 
according  to  a  financial  institution's 
policies  before  July  1,  2001.  then  no 
initial  notice  would  be  required  in 
connection  with  that  account.  However, 


because  these  former  customers  would 
remain  consumers,  a  financial 
institution  would  have  to  provide  a 
privacy  and  opt  out  notice  to  them  if  the 
financial  institution  intended  to 
disclose  their  nonpublic  personal 
information  to  nonaffiliated  third 
parties  bevond  the  exceptions  in 
§§_.14and_.15. 

The  Agencies  note  that  full 
compliance  with  the  rule's  restrictions 
on  disclosures  is  required  on  July  1. 
2001.  To  be  in  full  compliance, 
institutions  must  have  provided  their 
existing  customers  with  a  privacy 
notice,  an  opt  out  notice,  and  a 
reasonable  amount  of  time  to  opt  out 
prior  to  that  date.  If  these  have  not  been 
provided,  the  disclosure  restrictions 
will  apply.  This  means  that  an 
institution  would  have  to  cease  sharing 
customers'  nonpublic  personal 
information  wiUi  nonaffiliated  third 
parties  on  that  date,  unless  it  may  share 
the  information  pursuant  to  an 

exception  under  §§ .14or .15. 

Financial  institutions  that  both  provide 
the  required  notices  and  allow  a 
reasonable  period  of  time  to  opt  out 
before  July  1,  2001,  may  continue  to 
share  nonpublic  personal  information 
after  that  date  for  customers  who  do  not 
opt  out. 

Appendix  A — Sample  Clauses 

In  order  to  provide  additional 
guidance  to  financial  institutions 
concerning  the  level  of  detail  the 
Agencies  believe  is  appropriate  under 
the  statute,  the  Agencies  have  prepared 
a  variety  of  sample  clauses  for  financial 
institutions  to  consider.  The  Agencies 
urge  financial  institutions  to  carefully 
review  whether  these  clauses  accurately 
reflect  a  given  institution's  policies  and 
practices  before  using  the  clauses. 
Financial  institutions  are  free  to  use 
different  language  and  to  include 
additional  detail  as  they  think  is 
appropriate  in  their  notices. 

Derivation  Chart 

Below  is  a  chart  showing  the 
derivation  of  the  sections  in  the  final 
privacy  rule  from  the  proposal.  Only 
changes  are  noted. 


Proposal 


Content  of  provision 


Final  rule 


4(d) 

N/A  

4(d)(3) 
4(d)(4) 
N/A  .... 

5(b) 

5(b)  

5(c)  

M/A  

7  


How  to  provide  initial  notice 

New  product  for  existing  customer 

Oral  delivery  

Retainable  notice  

Joint  relatlonsfiips  (privacy  notice)  . 

How  to  provide  annual  notice  

Actual  notice  of  annual  notice 

Terminated  customer  relationships 
Delivering  short-form  Initial  notices 
Main  operative  provision  


9(a) 
4(d) 
9(d) 
9(e) 
9(g) 
9(a) 
9(c) 
5(b) 
6(d) 
10 
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Proposal 


8(a)  

8(bKl) 
8<b)(2) 
8(b)(3) 
8(b)(4) 
N/A 

8(d)  

8(e) 
8(c)(1) 
8(c)(2) 
8(c)(3) 

9     

10  

11  

12  

13  

14  

15  

16  


Content  ot  provision 

Opt  out  methods  and  opt  out  notice  content  

How  to  deliver  opt  out  notices  „ 

Oral  delivery  „ 

Same  form  as  initial  notice  

Initial  notice  must  accompany  opt  out  notice  

Joint  relationships  (opt  out  notice)  

Time  to  compty  with  opt  out  continuing  right  to  opt  out 

Duration  ot  opt  out  

Revised  notices  — 

How  to  deliver  revised  notice 

Examples  of  when  revised  notice  is  required 
Exception  for  service  providers  arnJ  )Oint  marketers 
Exceptions  for  processing  and  servicing  transactions  .... 

Ot^ier  exceptions  

Redisclosure  and  reuse    „ _ 

Shanng  account  number  information  ....„ 

FCRA  

State  law         

Effective  date    


Final  rule 


7(a) 

9(a) 

9«D 

7(b) 

7(c) 

7(d) 

7(e)  &  (t) 

7(g) 

8(a) 

8(c) 

8(b) 

13 

14 

15 

11 

12 

16 

17 

18 


rV.  Guidance  for  Certain  Institutions 

To  minimize  the  burden  and  costs  to 
a  financial  institution  ("you")  and 
generally  clarify  the  operation  of  the 
final  rule,  the  Agencies  have  inc;luded 
this  guidance  that  you  may  use  in 
conjunction  with  the  sample  clauses  in 
Appendix  A.  This  guidance  specifically 
applies  to  you  if  you 

(1)  Do  not  have  anv  affiliates: 

(2)  Only  disclose  nonpuhlic  personal 
information  to  nonaffiliated  third 
parties  in  accordance  with  an  exception 
under  §§       14  or       15,sut;hasin 
connection  with  servicing  or  proc<!ssing 
a  financial  product  or  service  that  a 
consumer  requests  or  authorize.s;  and 

(3)  Do  not  reserve  the  right  to  disclose 
nonpublic  personal  informatiijn  to 
nonaffiliated  third  parties,  except  under 
§§      .Hand      .1.5" 

In  addition,  if  you  disclose  nonpublic 
personal  information  in  accordance 
with  the  exception  in  *»      A'A.  for  service 
providers  and  )oint  marketers,  you  also 
must  include  an  accurate  description  uf 
that  information,  as  illustrated  by  the 
sample  clause  in  section  (k)  below 

In  general,  if  you  discliise  nonpublu 
personal  information  to  nonaffiliated 
third  parties  onlv  as  authorized  under 
an  exception,  then  voiir  onlv 
responsibilities  uniier  the  remil.itiiui  are 
to  provide  initial  and  aniuial  imtii  es  to 
each  of  your  customers.  You  do  nut 
need  to  provide  an  opt  nut  notic  e  or  opt 
out  rights  to  your  i:usti)iners 


'  '  it  Villi  ilis(  lo.sp  or  ri'sprvp  thf  ri^hl  In  ilisclosp 
nonpiililii  p>>r<iiiiiiil  infiiniidtinn  t>i  ii  iioiiri(tiii.iti-il 
third  party  tinilrr  ulhcr  i  ir<  unislniii  I's,  \mi  iinist 
ronipiv  with  nthpr  pruvisiiins  in  the  rulf.  iiotalilv 
»(*i       7         H.  ami        !  I,  if  applii  at>l.'    If  \i>u  ilisi  Inse 
nr  rpserVM  the  right  i"  tlisi  lose  tioiipuhlii  p<TS(iiial 
mfnriiiHtKin  to  an  affiliate  \imi  must  i  uniplv  with 
nthpf  priivisiniis  111  |[|..  ml.'.  uiil.iMv  *>       li(al|7|.  as 
afipiii  ahlti. 


A  Initial  Notice  to  Customers 

You  must  provide  an  initial  notice  to 
each  of  your  customers.  A  customer  is 
a  natural  person  who  has  a  continuing 
relationship  with  you,  as  described  in 
§      4(c).  For  instance,  an  individual 
who  opens  a  credit  card  or  checking 
account  with  you  is  your  customer.  By 
contrast,  an  individual  who  uses  your 
ATM  to  withdraw  funds  from  a 
checking  account  at  another  financial 
institution  is  not  your  customer.  Even  if 
an  individual  repeatedly  uses  your  ATM 
that  individual  is  not  your  customer.  In 
other  words,  you  must  provide  initial 
and  annual  notices  to  each  of  your 
customers,  but  not  to  others 

B   Time  to  Provide  Initial  Notice 

You  must  provide  an  initial  privacy 
notice  to  each  of  your  customers  not 
later  than  when  you  establish  a 
cu.stomer  relationship  (§      .4(a)(1)).  For 
instance,  you  must  provide  a  privacy 
notice  to  an  individual  not  later  than 
when  that  individual  executes  the 
contratt  to  open  a  checking  account. 
Thus,  you  can  provide  the  notice  to  a 
checking  acc:ount  customer  together 
with  the  account  agreement  and 
signature  card 

-Similarly,  in  the  case  of  a  loan,  you 
must  provide  a  privacy  notice  to  an 
irulividiial  not  later  than  when  that 
mdividiial  executtis  the  loan  contract 
For  example,  vmi  tan  provide  the  notice 
to  an  individual  together  with  the 
documents  (or  other  forms)  that 
constitute  the  loan  contract.  You  may 
always  deliver  your  privacy  notices 
earlier  than  required 

If  one  of  your  existing  customers 
obtains  a  new  financial  product  or 
service  from  you.  then  you  need  not 
provide  another  initial  notice  to  that 
customer  ['^      4(d))  if  that  earlier  notice 
covered  the  subsequent  product. 


For  instance,  if  Alison  Individual 
walks  into  Bank  for  the  first  time  on  July 
2,  2001,  to  open  a  checking  account, 
then  Bank  complies  with  §  _. 4(a)(1)  of 
the  rule  if  it  provides  an  initial  notice 
to  Alison  together  with  the  deposit 
contract.  When  Alison  opens  her 
checking  account,  she  becomes  a 
customer  of  Bank.  Alison  maintains  her 
checking  account  and,  six  months  later, 
returns  to  Bank  to  obtain  a  loan.  If  the 
initial  notice  that  Bank  provided  to 
Alison  was  accurate  with  respect  to  that 
loan,  then  Bank  need  not  provide 
another  initial  notice  to  her  when  she 
obtains  the  loan  because  it  has  provided 
a  notice  to  Alison  that  covered  the  loan 
when  she  opened  her  checking  account. 

C.  Method  of  Providing  the  Initial  Notice 

You  must  provide  your  initial  notice 
so  that  each  customer  can  reasonably  be 
expected  to  receive  actual  notice  of  it, 
in  writing  (§      .9(a)).  For  example,  you 
may  provide  the  initial  notice  by 
mailing  a  printed  copy  of  it  together 
with  a  loan  contract.  Similarly,  you  may 
provide  the  initial  notice  by  hand- 
delivering  a  printed  copy  of  if  to  the 
customer  together  with  a  deposit 
account  agreement 

P  Compliance  With  Initial  Notice 
Requirement  for  Existing  Customers  by 
Effective  Date 

You  must  provide  an  initial  notice  to 
each  of  your  c:urrent  customers  not  later 
than  July  1.  2001  (§     .18(b)).  You  may 
do  so  by  mailing  a  printed  copy  of  the 
notice  to  the  customer's  last  known 
address, 

E.  Annual  Notice 

During  the  continuation  of  the 
customer  relationship,  you  must 
provide  an  annual  notice  to  the 
customer,  as  described  in  §     .5(a).  You 


must  provide  an  annual  notice  to  each 
customer  at  least  once  in  any  period  of 
12  consecutive  months  during  which 
the  customer  relationship  exists.  You 
may  define  the  12-consecutive-month 
period,  but  must  consistently  apply  that 
period  to  the  customer.  You  may  define 
the  12-consecutive-month  period  as  a 
calendar  year  and  provide  the  annual 
notice  to  the  customer  once  in  each 
calendar  year  following  the  calendar 
year  in  which  you  provided  the  initial 
notice. 

For  example,  assume  that  Bank 
defines  the  12-consecutive-month 
period  as  a  calendar  year  and  provides 
annual  notices  to  all  of  its  customers  on 
October  1  of  each  year.  If  Alison 
Individual  opens  a  checking  account 
with  a  Bank  on  July  2,  2001,  thereby 
becoming  a  customer,  then  Bank  must 
provide  an  initial  notice  to  Alison 
together  with  the  deposit  agreement  or 
earlier.  Bank  must  provide  an  annual 
notice  to  Alison  by  December  31,  2002. 
If  Bank  provides  an  annual  notice  to 
Alison  on  October  1,  2002,  as  it  does  for 
other  customers,  then  it  must  provide 
the  next  annual  notice  to  Alison  not 
later  than  October  1 ,  2003. 

F.  Method  of  Providing  the  Annual 
Notice 

Like  the  initial  notice,  you  must 
provide  the  annual  notice  so  that  each 
customer  can  reasonably  be  expected  to 
receive  actual  notice  of  it,  in  writing 

(§ .9(a)).  You  may  do  so  by  mailing  a 

printed  copy  of  the  notice  to  the 
customer's  last  known  address. 

G.  Joint  Accounts 

If  two  or  more  customers  jointly 
obtain  a  financial  product  or  service, 
then  you  may  provide  one  initial  notice 
to  those  customers  jointly.  Similarly, 
you  may  provide  one  annual  notice  to 
those  customers  jointly  (§ .9(g)). 

H.  Information  Described  in  the  Initial 
and  Annual  Notices 

The  initial  and  annual  notices  must 
include  an  accurate  description  of  the 
following  four  items  of  information: 

1.  The  categories  of  nonpublic 
personal  information  that  vou  collect 
(§^. 6(a)(1)): 

2.  The  fact  that  you  do  not  disclose 
nonpublic  personal  information  about 
your  current  and  former  customers  to 
affiliates  or  nonaffiliated  third  parties, 

except  as  authorized  by  §§ .14  and 

__.15  (§_.6(a)(2)-(4)).  When  describing 
the  categories  with  respect  to  those 
parties,  you  are  required  to  state  only 
that  you  make  disclosures  to  other 
nonaffiliated  third  parties  as  permitted 
bylaw(§_.6(c)): 


3.  Your  policies  and  practices  with 
respect  to  protecting  the  confidentiality 
and  security  of  nonpublic  personal 
information  (§_.6(a)(8)}. 

For  each  of  these  items  of  information 
above,  you  may  use  a  sample  clause 
from  Appendix  A.  The  Agencies 
emphasize  that  you  may  use  a  sample 
clause  only  if  that  clause  accurately 
describes  your  actual  policies  and 
practices. 

/.  Example  of  Notice 

A  financial  institution  ("Bank")  that 
(i)  does  not  have  any  affiliates  and  (ii) 
only  discloses  nonpublic  personal 
information  to  nonaffiliated  third 

parties  as  authorized  under  §§ ..14  and 

.15.  may  comply  with  the 

requirements  of  § .6  of  the  rule  by 

using  the  following  notice,  if  applicable. 

Bank  collects  nonpublic  personal 
information  about  you  from  the 
following  sources: 

•  Information  we  receive  from  you  on 
applications  or  other  forms; 

•  Information  about  your  transactions 
with  us  or  others;  and 

•  Information  we  receive  from  a 
consumer  reporting  agency.  ^ "' 

We  do  not  disclose  any  nonpublic 
personal  information  about  you  to 
anyone,  except  as  permitted  by  law. 

If  you  decide  to  close  your  accountfsj 
or  become  an  inactive  customer,  we  will 
adhere  to  the  privacy  policies  and 
practices  as  described  in  this  notice. 

Bank  restricts  access  to  your  personal 
and  account  information  to  those 
employees  who  need  to  know  that 
information  to  provide  products  or 
services  to  you.  Bank  maintains 
physical,  electronic,  and  procedural 
safeguards  that  comply  with  federal 
standards  to  guard  your  nonpublic 
personal  information. 

J.  Initial  and  Annual  Notices  Must  Be 
Clear  and  Conspicuous 

The  Agencies  emphasize  that  you 
must  ensure  that  both  the  initial  and 
annual  noticel  are  clear  and 
conspicuous,  as  defined  in  §  _.3(b). 

K.  Example  of  Notice  for  Disclosure  to 
Service  Providers  and  Joint  Marketers 

If  you  disclose  nonpublic  personal 
information  in  accordance  with  the 

exception  in  § .13,  for  service 

providers  and  joint  marketers,  you  also 
must  include  an  accurate  description  of 
that  information.  You  may  comply  with 

the  requirements  of .13  of  the  rule  by 

including  the  following  sample  clause. 


'*  You  need  to  describe  only  those  general 

categones  that  apply  to  your  policies  and  practices 

Accordingly,  if  you  do  not  collect  information  from 

a  consumer  reporting  agency."  for  instance,  then 

you  need  not  descritje  that  category  in  your  notices. 


if  applicable,  in  the  example  of  notice 
described  in  section  (I)  above: 

We  may  disclose  all  of  the 
information  we  collect,  as  described 
[describe  location  in  the  notice,  such  as 
"above"  or  "below"]  to  companies  that 
perform  marketing  services  on  our 
behalf  or  to  other  financial  institutions 
with  whom  we  have  joint  marketing 
agreements. 

V.  Regulatory  Analysis 

A.  Paperwork  Reduction  Act 

The  Agencies  may  not  conduct  or 
sponsor,  and  an  organization  is  not 
required  to  respond  to,  an  information 
collection  unless  it  displays  a  currentiy 
valid  Office  of  Management  and  Budget 
(OMB)  control  number.  The  OMB 
control  numbers  are  listed  below. 

OCC:  1557-0216. 

Board:  7100-0294. 

FDIC:  3064-0136. 

OTS:  1550-0103. 

The  Agencies  sought  comment  on  the 
burden  estimates  for  the  information 
collections  listed  below.  Many 
commenters  suggested,  in  response  to 
specific  proposed  sections,  that  the  nde 
would  impose  significant  burden  on 
them.  Most  of  those  suggestions 
concerned  requirements  that  are 
imposed  by  the  statute  (such  as  the  need 
to  provide  annual  notices  if  an 
institution's  previous  notice  remains 
accurate  or  the  need  to  provide  any 
notices  at  all  in  situations  where  an 
institution  does  not  disclose  nonpublic 
personal  information  to  nonaffiliated 
third  parties).  The  Agencies  have 
attempted  to  address  other  concerns  by 
amending  several  provisions  as 
discussed  above  and  by  clarifying  the 
Agencies'  expectations  as  far  as 
disclosures  are  concerned.  Below  is  a 
brief  summary  of  the  remaining 
paperwork  burdens  implemented  by 
this  final  rule. 

The  final  rule  contains  several 
disclosure  requirements.  The 
respondents  must  prepare  and  provide 
the  initial  notice  to  all  current 
customers  and  all  new  customers  nut 
later  than  when  a  respondent 
establishes  a  customer  relationship 

(§ .4(a)).  Subsequendy.  an  annual 

notice  must  be  provided  to  all 
customers  at  least  once  during  a  twelve- 
month period  during  the  continuation  of 

the  customer  relationship  (§ .5(a)).  The 

opt  out  notice  (and  partial  opt  out 

notice,  if  applicable:  see  § .10(c))  must 

be  provided  prior  to  disclosing 
nonpublic  personal  information  to 
certain  nonaffiliated  third  parties.  If  a 
financial  institution  wishes  to  disclose 
information  in  a  way  that  is  inconsistent 
with  the  notices  previously  given  to  a 
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con.siimer.  the  institution  must  providf 
con.sumtTs  with  revised  notices 
(<»      .H(d)). 

The  fincil  remildtion  .li.so  cmitains 
affirmative  actions  that  i:onsumers  must 
take  to  exerc:ise  their  rights.  In  order  for 
consumers  to  prevent  rinanc  lal 
institutions  from  sharing  their 
information  with  nonaffiliated  third 
parties,  they  must  npt  out 
(«»^     .7(a)(2)(ii)),      .10la)(2)and 

.10(f:))   At  anv  time  during  their 
continued  relationship  with  the 
institution,  i;onsumers  have  the  right  to 
change  or  update  their  opt  out  status 
with  the  institution  (tj*)     .7(f)  and  (g)). 

OCC:  The  rule  reipiires  the  collection 
of  certain  information  from  national 
banks,  Uistric:t  of  Columbia  hanks,  and 
Federal  branches  and  agencies  of  foreign 
banks  OMB  has  reviewed  an<i  a[)pr(ived 
the  collections  of  infitrmation  (.ontained 
in  the  final  rule  under  control  number 
15.57-02 Hi.  in  accordance  with  the 
Paperwork  Reduction  .\ct  of  1995  (F'RA) 
(44  L'.S  C   :?50I  ft  srq  )   OMB  clearance 
will  expire  on  March  U.  2t)t):i   There 
are  2.400  respondents  with  a  total 
annual  burden  of  1  OH. 000  hours. 

Board:  The  rule  requires  the 
collection  of  certain  information  from 
state  membf-r  hanks,  bank  holding 
companies,  affiliates  and  c  ertain  non- 
bard^  subsidiaries  of  bank  holding 
companies,  uninsured  state  agencies 
and  branches  of  foreign  lianks. 
commercial  lending  companies  owned 
or  controlled  bv  foreign  banks,  and  Kdge 
and  agreement  corporations  In 
accordance  with  the  I'aperwork 
Reduction  Ac  t  of  1995  (44  I '  S.C.  ,150b; 
5  CFR  1.120  Appendix  All.  the  Board 
approved  the  rule  under  the  authoritv 
delegated  to  the  Board  bv  OMB  The 
OMB  ( ontrol  number  is  7100-0294 
There  are  9,500  respondcMits  with  a  total 
annual  burden  of  427.500  hnurs 

FDIC:  The  rule  requires  the  collection 
of  certain  information  from  insured 
nonmember  banks,  insured  state 
branches  of  foreign  b.mks.  .ind  certain 
subsidiaries  of  these  entities  Tht-  Offi(  e 
of  Management  .uid  Budget  (OMB)  h.is 
reviewed  ,in(i  .i[)prov»'(l  the  (  olle<  tions 
of  inforin.itioii  i  oiit.iini'd  m  the  fiii.il 
rule  under  (  ontrol  number  :tOt.4-01  Jh. 
in  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (PR,M  (44  t '  .S  f ; 
3501  ft  s('(/  )  ( )MB  (  learani  e  will  expire 
on  April  .»(),  20():<   There  are  5.7h4 
respondents  with  a  total  annual  burden 
of  259. .180  hours. 

OTS:  The  rule  reipiires  the  ctillection 
of  certain  information  from  savings 
associations  .imi  certain  of  their 
subsidiaries  OMB  has  reviewed  and 
approved  the  collections  of  information 
contained  in  the  fin.il  rule  under  c:ontrol 
number  1550— 010  1,  in  accordant  e  with 


the  Paperwork  Reduction  Act  of  1995 
(F'R.\)  (44  IJ  S.C   .1501  ft  spq).  OMB 
(  learance  will  expire  on  April  30.  2003. 
There  are  1.104  respondents  with  a  total 
annual  burden  of  49,h80  hours. 

The  Agencies  have  a  continuing 
interest  in  the  public's  opinion 
regarding  collections  of  information. 
Members  of  the  public  may  submit 
comments,  at  any  time,  regarding  any 
aspect  of  these  collections  of 
information  (Comments  may  be  sent  to: 

OCC:  Communications  Division. 
Attention:  1557-0216,  Office  of  the 
Comptroller  of  the  Currency.  250  E 
.Street.  SW,  Third  F"loor,  Washington, 
DC  202 19 

Board:  Mary  M  West,  Federal  Reser\e 
Board  Clearanc;e  Officer,  Mail  Stop  97, 
Division  of  Research  and  Statistics, 
Board  of  (Governors  of  the  Federal 
Reserve  System,  Washington,  DC 
20551. 

FDIC:  Steven  F  Hanft.  Assistant 
Kxecutive  Secretary  (Regulatory' 
Analysis).  Federal  Deposit  Insurance 
Corporation.  Room  F-4080,  550  17th 
Street  NW  .  Washington.  DC  20429. 

OTS:  Dissemination  Branch  (1550- 
0103).  Office  of  Thrift  Supervision.  1700 
G  Street.  NW..  Washington.  DC  20552 

A  (opy  of  all  comments  should  also 
be  sent  to  Office  of  Management  and 
Budget.  Paperwork  Reduction  Project 
(int  hide  OMB  c:ontrol  number). 
Washington.  DC.  20503. 

B  Rf^ulatnn-  Flexibility  Act 

OCC:  Under  the  Regulatory  Flexibility 
Act  (RF.-\).  the  (MX!  must  either  provide 
a  Final  Regulatory  Flexibility  Analysis 
(FRFA)  with  a  final  rule  or  certify  that 
the  final  rub'  "will  not.  if  promulgated." 
have  a  signihc  ant  ef:onomit:  impact  on 
a  substantial  number  of  small  entities.''' 
CJivtui  that  the  burden  imposed  on  small 
institutions  stems  in  large  part  from  the 
statute,  and  m  light  of  the  significant 
numlier  of  <  hanges  described  previously 
that  reduce  the  rule  s  burden  on 
financial  institutions  of  all  sizes,  the 
OCC  does  not  expect  that  the  rule  will 
have  a  signifiiant  ei  onomii   impact  on 
a  substantial  number  of  small  entities 
However,  because  the  statute  creates  a 
set  of  re(juirements  that  are  new  both  to 
the  OCf  land  to  financial  institutions  in 
general,  the  OCC  has  prepared  the 
following  FRFA  and  intends  to  publish 
a  compliant. e  guide  for  small  entities. 
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Need  for  and  Objectives  of  the  Final 
Rule;  Legal  Basis  for  the  Rule 

The  final  rule  implements  the 
provisions  of  Title  V,  Subtitle  A  of  the 
CLE  Act  addressing  consumer  privacy. 
In  general,  these  statutory  provisions 
require  banks  to  provide  notice  to 
consumers  about  a  bank's  privacy 
policies  and  practices,  restricts 
institutions  from  sharing  nonpublic 
personal  information  about  consumers 
to  nonaffiliated  third  parties,  and 
permits  consumers  to  prevent 
institutions  from  disclosing  nonpublic 
personal  information  about  them  to 
certain  non-affiliated  third  parties  by 
"opting  out"  of  that  disclosure. 

Section  504  of  the  GLB  Act  authorizes 
the  OCC  to  prescribe  "such  regulations 
as  may  be  necessary"  to  carry  out  the 
purposes  of  Title  V,  Subtitle  A.  If  no 
regulations  were  promulgated, 
substantive  burdens  imposed  by  the  Act 
{eg.,  the  notice,  information  sharing 
restrictions,  and  opt  out  requirements) 
would  have  become  effective  and 
binding  on  banks  one  year  from  the  date 
the  Act  was  signed  into  law.  The  OCC 
believes  that  a  regulatory  promulgation 
gives  the  private  sector  greater  certainty 
about  how  to  comply  with  the  statute 
and  clearer  guidance  regarding  how  it 
will  be  enforced 

Small  Entities  to  Which  the  Rule  Will 
Apply 

The  proposed  rule  would  apply  to  all 
banks,  regardless  of  size,  including 
those  with  assets  of  under  $100  million. 
As  of  December  1999,  1203  (of  2365 
total)  national  banks  had  assets  of  under 
SlOO  million.  As  explained  below.  Title 
V.  Subtitle  A  of  the  GLB  Act  did  not 
j)rovide  a  general  exception  for  small 
banks,  nor  did  it  appear  that  such  an 
exception  would  be  consistent  with  the 
purposes  of  the  Act. 

Compliance  Requirements  and  Effects  of 
the  Final  Rule  on  Small  Entities 

A  detailed  description  of  the  final 
rules  requirements  is  set  forth  above  in 
the  section-by-section  analysis 
(Supplementary  Information,  pari  III). 
Among  other  things,  a  bank  will 
generally  be  required  to  prepare  a  ntitice 
of  its  privacy  policies  and  practices  and 
provide  that  notice  to  consumers  under 
c:onditions  as  specified  in  the  rule  (e.g.. 
a  privacy  notice  must  be  provided  no 
later  than  the  time  that  a  customer 
relationship  is  established  and  then 
once  annually  for  the  duration  of  that 
customer  relationship).  Banks  that 
disclose  nonpublic  personal  information 
about  consumers  to  nonaffiliated  third 
parties  will  be  subject  to  additional 
mandates,  including  a  requirement  to 


provide  an  opt  out  notice  to  consumers 
along  with  a  reasonable  opportunity  to 
opt  out  of  certain  disclosures. 

There  are  a  host  of  exceptions  to  the 
general  rules  stated  above.  For  example, 
a  bank  may  share  a  consumer's 
nonpublic  personal  information  with 
nonaffiliated  third  parties  without 
having  to  give  an  opt  out  notice  if  such 
sharing  is  necessary  to  effect, 
administer,  or  enforce  a  transaction 
requested  or  authorized  by  the 
consumer.  These  exceptions  have  the 
effect  of  minimizing  the  burden  on 
institutions  of  all  sizes. 

To  comply  with  the  final  rule,  banks 
will  need  to,  among  other  things, 
prepare  disclosure  forms,  make  various 
operational  changes,  and  train  staff. 
Professional  skills  needed  to  comply 
with  the  final  rule  may  include  clerical, 
computer  systems,  personnel  training, 
as  well  as  legal  drafting  and  advice. 

The  compliance  requirements  and 
costs  are  likely  to  vary  considerably 
among  institutions,  depending  upon  a 
number  of  factors,  such  as: 

— Whether  a  bank  intends  to  disclose 
covered  information.  A  bank  that  does 
not  disclose  nonpublic  personal 
information  about  consumers  to  third 
parties  (or  shares  only  to  the  extent 
permitted  under  the  exceptions)  (i) 
could  have  a  streamlined  privacy 
notice,  (ii)  will  not  need  to  provide  an 
opt  out  notice  to  consumers,  and  (iii) 
will  not  need  to  implement 
procedures  to  honor  the  wishes  of 
consumers  that  choose  to  opt  out  of 
certain  information  sharing. 

— Whether  the  bank  already  ha,s  a  notice 
describing  its  privacy  policy.  Various 
surveys  suggest  that  a  majority  of 
banks  already  have  privacy  policies  in 
place  as  part  of  usual  and  customary 
business  practices.  For  these 
institutions,  the  costs  for  revising  that 
policy  to  comply  with  the  regulation 
are  likely  to  be  significantly  less  than 
would  be  the  costs  for  those 
institutions  having  to  develop  a  new 
policy. 

— Whether  the  bank  already  has  an  opt- 
out  mechanism  in  place  pursuant  to 
the  Fair  Credit  Reporting  Act  (FCRA). 
Under  the  FCRA,  a  bank  must  provide 
opt  out  notices  and  have  an  opt  out 
mechanism  in  place  if  the  baiik  (i) 
shares  certain  consumer  information 
[i.e..  application  or  credit  report 
information)  with  its  affiliates,  and  (ii) 
does  not  want  to  be  treated  as  a 
consumer  reporting  agency  under  the 
Act.  A  bank  that  already  gives  FCRA 
notices  and  wants  to  share  nonpublic 
personal  information  with 
nonaffiliated  third  parties  should  be 
able  to  adapt  its  existing  opt  out 


mechanism  to  accommodate  the 
requirements  of  the  final  rule. 

Summary  of  Significant  Issues  Raised  by 
the  Public  Comments;  Description  of 
Steps  the  Agency  Has  Taken  To 
Minimize  Burden 

One  approach  to  minimizing  the 
burden  on  small  entities  would  be  to 
provide  a  specific  exemption  for  such 
institutions.  The  OCC  has  no  authority 
under  the  statute  to  grant  an  exception 
that  would  remove  small  institutions 
from  the  entire  scope  of  the  rule.  The 
OCC  does  have  exemptive  authority 
under  section  504(b)  to  grant  such 
exceptions  to  the  opt  out  provisions  "as 
are  deemed  consistent  with  the 
purposes  of  the  statute.  The  OCC 
believes  that  a  wholesale  exemption  for 
small  banks  from  the  opt  out  provisions 
would  be  inconsistent  with  the 
purposes  of  the  Act.  As  stated  in  section 
501(a)  of  the  Act,  "It  is  the  policy  of  the 
Congress  that  each  financial  institution 
has  an  affirmative  and  continuing 
obligation  to  respect  the  privacy  of  its 
customers  and  to  protect  the  security 
and  confidentiality  of  those  customers' 
nonpublic  personal  information.  " 
(Emphasis  added.)  The  OCC  believes  the 
privacy  of  someone's  nonpublic 
personal  information  is  no  less 
deserving  of  protection  simply  because 
the  information  is  obtained  by  a  small 
bank. 

The  final  rule  does,  however,  provide 
substantial  flexibility  so  that  any  bank, 
regardless  of  size,  may  tailor  its 
practices  to  its  indiv  idual  needs.  For 
example,  to  minimize  the  burden  and 
costs  of  distributing  privacy  policies, 
the  final  rule  (i)  allows  each  bank  to 
choose  the  method  by  which  it  will 
distribute  required  notices  (e.g.,  banks 
may  include  em  annual  privacy  notice 
with  periodic  account  statements  that 
the  bank  already  sends  to  the  customer) 
and  (ii)  allows  for  the  initial  privacy 
notice  to  be  provided  with  other 
Federally  mandated  consumer 
disclosures,  such  as  those  required 
under  the  Truth-in-Lending  Act. 

In  addition,  the  OCC  carefully 
considered  comments  that  suggested  a 
variety  of  other  alternatives  to  reduce 
burden.  In  response  to  these  comments, 
the  agency  attempted  to  minimize  the 
burden  on  all  businesses,  including 
small  entities,  in  a  manner  consistent 
with  providing  the  privacy  protections 
mandated  by  the  Act.  The  discussion 
below  reviews  some  of  the  changes 
adopted  in  the  fined  rule  to  accomplish 
this  purpose.  For  a  more  complete 
discussion  of  significant  issues  raised  by 
public  comments  and  the  changes 
adopted  in  the  final  rule,  see  the 
section-by-section  analysis  above, 


which  is  incorporated  herein  by 
reference  (Supplementary  Information, 
part  III). 

Content  of  disclosures.  Many 
commenters  interpreted  the  rule  as 
requiring  long,  detailed  privacy 
disclosures  that,  in  these  commenters' 
view,  would  be  of  little  benefit  to 
consumers.  To  address  these  comments, 
the  final  rule  clarifies  the  level  of  detail 
that  the  OCC  believes  is  appropriate 
under  the  statute.  In  particular,  the  final 
rule  substantially  revises  the  examples 
of  disclosures  that  would  satisfy  the 
rule;  Appendix  A  includes  sample 
clauses  that  might  be  used;  and  the 
preamble  states  that  the  Agencies 
believe  disclosures  required  by  the  rule 
could  fit  on  a  typical  tri-fold  brochure. 
Also,  the  Agencies  have  provided 
additional  guidance  under  the  caption 
Guidance  for  Certain  Financial 
Institutions  (Guidance)  (Supplementary 
Information,  Part  IV).  This  Guidance,  as 
well  as  the  sample  clauses  in  Appendix 
A.  are  intended  to  minimize  the  burden 
and  costs  for  all  banks,  particularly 
small  banks  that  will  not  generally  be 
sharing  nonpublic  personal  information 
with  nonaffiliated  third  parties  (except 
pursuant  to  the  exceptions).  In  addition, 
the  final  rule  permits  a  bank  to  provide 
a  short-form  privacy  notice  to  a 
consumer  that  does  not  become  a 
customer,  provided  the  bank  gives  the 
consumer  an  opt  out  notice  and  notifies 
the  consumer  of  a  reasonably 
convenient  method  by  which  to  obtain 
a  copv  of  the  full  privacy  notice. 

Definition  of  nonpublic  personal 
information.  A  bank  that  wants  to  share 
nonpublic  personal  information  about  a 
consumer  with  a  nonaffiliated  third 
party  generally  must  comply  with  the 
opt  out  restrictions  in  the  rule. 
However,  information  that  is  considered 
"publicly  available  information"  is 
excluded  from  the  definition  of 
nonpublic  personal  information.  The 
proposed  rule  offered  two  alternatives. 
Under  Alternative  A,  information  that  is 
generally  available  from  a  public  source 
would  not  be  considered  "publicly 
available  information"  unless  a  bank 
actually  obtains  the  information  from  a 
public  source.  Under  Alternative  B.  the 
fact  that  the  information  could  be 
obtained  from  a  public  source  is 
sufficient  for  the  information  to  be 
considered  publicly  available.  For  the 
reasons  stated  earlier  in  the  preamble, 
the  OCC  adopted  a  slightly  revised 
version  of  Alternative  B,  the  less 
burdensome  option. 

Effective  date.  By  operation  of  section 
510  of  the  statute,  the  relevant 
provisions  of  Title  V  take  effective 
November  12,  2000.  However,  the 
statute  authorizes  the  agencies  to 
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prescribe  a  later  date  if  implementing 
regulations  are  adopted.  The  proposed 
rule  used  the  effecrtive  date  prescribed 
by  the  statute  The  (XX^  re<:eived  a  large 
number  of  comments  from  banks, 
including  many  from  small  entities,  that 
requested  more  time  to  comply  Many 
such  comments  suggested  that  overall 
compliance  costs  could  be  reduced  by 
delaying  the  effective  date.  For  the 
reasons  stated  earlier  in  the  preamble, 
the  CiCC.  believes  if  would  be 
appropriate  to  give  banks  until  luly  1, 
2001,  to  comply  with  the  rule 

New  notices  not  required  for  each  new 
financial  pmduct  or  sen'ice  Some 
banks,  including  small  entities, 
expressed  c:oncern  that  the  proposed 
rule  may  require  a  new  initial  notice 
each  time  a  consumer  obtains  a  new 
financial  product  or  service.  This  would 
be  especially  burdensome  for  banLs  that 
adopt  a  universal  privaiy  policy  that 
covers  multiple  prmiucts  and  services. 
To  address  these  concerns  and 
minimize  e<:onomic  burden,  the  final 
rule  clarifies  that  a  new  initial  notice  is 
not  required  if  the  bank  has  given  the 
customer  the  bank's  initial  notice,  and 
that  the  hank's  initial  notice  remains 
accurate  with  respet:t  to  the  new 
product  or  service. 

Annual  notice  requirement  Many 
banks,  including  small  entities, 
suggested  alternative,  less  burdensome 
methods  for  complying  with  the 
requirement  that  banks  provide  their 
customers  with  an  annual  privacy 
notice.  As  discussed  earlier  in  the 
preamble,  the  OCC  responded  to  these 
comments  with  a  provision  in  the  final 
rule  that  permits  a  bank  to  comply  with 
the  annual  privacy  notice  requirements 
for  customers  under  certain 
circumstances  by  continually  posting 
the  notice  im  the  bank's  web  site  in  a 
clear  and  conspicuous  manner. 

Notice  to  joint  account  holders  As 
noted  earlier  in  the  preamble,  the  final 
rule  allows  banks  to  provide  one  notice 
to  joint  account  holders,  with  the 
understanding  being  that  a  decision  to 
opt  out  made  by  one  of  the  account 
holders  will,  absent  a  provision  in  the 
opt  out  notice  to  the  contrary,  prevent 
the  bank  fnim  disclosing  any  nonpublic 
personal  information  about  any  of  the 
account  holders.  This  is  particularly 
advantageous  for  banks,  including  small 
entities,  that  do  not  intend  to  share 
nonpublic  personal  information  with 
nonaffiliated  third  parties  (except  as 
permitted  under  the  exceptions). 

The  ()(X!,  along  with  the  other 
.Agencies,  intends  to  publish  a  small 
entity  <()nipliance  guide — separate  from 
ind  in  addition  to  the  guidance  for 
certain  financial  institutions  included  as 
part  of  this  Federal  Register  notice — 


that  will  clarify  the  operation  of  and 
compliance  with  the  rule. 

Board:  The  Regulator)  Flexibility  Act 
(5  L'.S.C  604)  requires  an  agency  to 
publish  a  final  regulatory  flexibility 
analysis  when  promulgating  a  final  rule 
that  was  subject  to  notice  and  comment. 

.Need  for  and  Objectives  of  Rule 

As  discussed  above,  this  rule 
implements  the  privacy  provisions  in 
sections  502-510  of  the  GLB  Act  The 
rule's  objectives  are  to  protect 
nonpublic  personal  information  about 
consumers  collected  by  financial 
institutions  by: 

(1)  Requiring  a  financial  institution  to 
provide  notice  to  customers  about  its 
privacy  policies  and  practices; 

(2)  Describing  the  conditions  under 
which  a  financial  institution  may 
disclose  nonpublic  personal  information 
about  consumers  to  nonaffiliated  third 
parties;  and 

(.3)  Providing  a  method  for  consumers 
to  prevent  a  financial  institution  from 
disclosing  that  information  to  most 
nonaffiliated  third  parties  by  "opting 
out  "  of  that  disclosure,  subject  to  certain 
exceptions 

Comments  on  the  Initial  Regulatory 
Flexibility  Analysis 

Although  few  commenters  addressed 
the  initial  regulatory  flexibility  analysis 
specifically,  many  commenters 
addressed  the  regulatory  burdens  that 
were  discussed  in  that  analysis 
Commenters  provided  a  wide  range  of 
estimates  of  the  costs  of  compliance, 
demonstrating  the  difficulty  of  precisely 
measuring  the  implementation  costs  for 
GLB  Act  privacy  provisions.  For 
example,  one  commenter  representing  a 
$4  billion  dollar  multi-bank  holding 
company  with  ten  financial  institutions, 
estimated  compliance  costs  at  $160,000/ 
year  (an  average  of  $16,000  per 
institution),  contrasted  with  a  $500 
million  institution  that  estimated 
compliance  costs  at  $40,000/year. 
.■\nother  commenter  representing  an  $18 
billion  dollar  bank  holding  company 
estimated  compliance  costs  at  $2.1 
million,  while  one  of  the  nation's  largest 
financial  institutions  estimated 
compliance  costs  between  $2.5-$18 
million.  In  another  comment,  a  public 
policy  group  estimated  that  the  costs  of 
the  rule  "may  likely  exceed  $223 
million  annually  "  based  on  a  sample  of 
deposit  accounts  and  estimated  loan 
accounts  at  54  "major  institutions  " 
around  the  United  States. 

Many  commenters  principally 
discussed  the  burdens  that  would  be 
imposed  by  the  proposed  rule  due  to  the 
effective  date  and  the  amount  of  detail 
that  financial  institutions  would  have  to 


describe  in  their  initial  and  annual 
notices. 

Many  commenters  urged  the  Board  to 
extend  the  proposed  November  13. 
2000,  effective  date,  for  periods  ranging 
from  six  months  to  two  years.  Most  of 
these  commenters  argued  that 
complying  with  the  rule  by  November 
13,  2000,  would  place  an  extraordinary 
burden  on  their  businesses,  particularly 
because  the  notices  required  by  the  rule 
would  mandate  changes  to  computer 
software,  employee  training,  and 
compliance  systems.  To  address  these 
concerns,  compliance  with  the  final  rule 
will  be  deferred  until  July  1,  2001. 

Many  commenters  urged  the  Board  to 
reduce  the  level  of  detail  that  they 
perceived  would  be  required  in  the 
notices  under  the  proposed  rule. 
Commenters  argued,  for  instance,  that 
requiring  a  detailed  description  of  all  of 
the  sources  of  information  that  they  use 
to  collect  information  about  their 
customers  would  make  the  notice*  too 
lengthy  and  complicated.  In  a  similar 
vein,  many  commenters  proposed  that 
the  Board  should  issue  model  forms  to 
demonstrate  the  kinds  of  notices  that 
would  be  permitted  by  the  rule. 

The  Board  believes  that  the  intent  of 
the  original  proposal  on  the  level  of 
detail  expected  under  the  proposed  rule 
was  widely  misinterpreted.  The  notices 
section  has  been  redrafted  in  an  effort  to 
clarify  the  requirements.  This  should 
lead  to  modular  provisions  ba.sed  on 
examples  in  the  regulations  that  could 
be  used  by  most  institutions.  The  Board 
and  the  other  Agencies  have  included, 
in  an  appendix  to  the  final  rule,  sample 
clauses  illustrating  elements  of  the 
notice  requirements  for  a  small 
institution  that  does  not  sell  information 
for  marketing  purposes  and  a  large 
holding  company  with  multiple 
affiliates  that  distributes  information 
broadly.  To  further  assist  institutions  in 
complying  with  the  rule,  the  Board  and 
the  other  Agencies  have  included  in  this 
Federal  Register  notice  guidance  for 
certain  institutions  that  do  not  disclose 
nonpublic  personal  information  to 
nonaffiliated  third  parties  outside  of  the 
statutory  exceptions. 

Nevertheless,  some  institutions  may 
have  to  craft  notice  provisions  to  cover 
unique  aspects  of  their  privacy 
practices.  This  is  necessary  because  it  is 
impossible  for  the  Board  to  anticipate 
all  disclosure  practices.  In  the  absence 
of  knowledge  of  these  practices,  any 
attempt  to  craft  "model  notices"  that 
could  be  used  by  all  institutions  runs  a 
substantial  risk  of  being  misleading. 

The  Board  also  modified  the  final  rule 
to  clarify  that  a  financial  in.stitution 
need  not  provide  another  initial  notice 
to  an  existing  customer  who  obtains  a 


new  financial  product  or  service  so  long 
as  the  previous  notice  provided  to  that 
customer  was  acciu'ate  with  respect  to 
the  new  financial  product  or  service. 
The  Board  believes  that  this  provision 
will  enable  a  financial  institution  to 
adopt  a  single,  comprehensive  privacy 
policy  for  its  financial  products  and 
services,  and  at  the  same  time,  reduce 
the  costs  to  ensur&^that  it  delivers  an 
accurate  copy  of  its  policy  to  each 
customer. 

The  Board  also  clarified  the  final  rule 
to  permit  a  financial  institution  to 
provide  one  copy  of  the  initial,  annual, 
and  revised  notices,  respectively,  to 
consumers  who  jointly  obtain  a 
financial  product  or  service. 
Correspondingly,  the  Board  clarified 
that  a  financial  institution  may  provide 
one  opt  out  notice,  if  applicable,  to 
consumers  who  jointly  obtain  a 
financial  product  or  service. 

Institutions  Covered 

The  Board's  final  rule  will  apply  to 
approximately  9,500  institutions, 
including  state  member  banks,  bank 
holding  companies  and  certain  of  their 
nonbank  subsidiaries  or  affiliates,  state 
uninsured  branches  and  agencies  of 
foreign  banks,  commercial  lending 
companies  owned  or  controlled  by 
foreign  banks,  and  Edge  and  Agreement 
corporations.  The  Board  estimates  that 
over  4.500  of  the  institutions  are  small 
institutions  with  assets  less  than  $100 
million. 

New  Compliance  Requirements 

The  final  rule  contains  new 
compliance  requirements  for  all  covered 
institutions,  most  of  which  are  required 
by  the  GLB  Act.  The  institutions  will  be 
required  to  prepare  notices  of  their 
privacy  policies  and  practices  and 
provide  those  notices  to  consumers  as 
specified  in  the  rule.  Institutions  that 
disclose  nonpublic  personal  information 
about  consumers  to  nonaffiliated  third 
parties  will  be  required  to  provide  opt 
out  notices  to  consumers  as  well  as  a 
reasonable  opportunity  to  opt  out  of 
certain  disclosures.  These  institutions 
will  have  to  develop  systems  for 
keeping  track  of  consumers'  opt  out 
directions.  Some  institutions, 
particularly  those  that  disclose 
nonpublic  information  about  consumers 
to  nonaffiliated  third  parties,  will  likely 
need  the  advice  of  legal  counsel  to 
ensure  that  they  comply  with  the  rule, 
and  may  also  require  computer 
programming  changes  and  additional 
staff  training. 


Minimizing  Impact  on  Small 
Institutions 

The  Board  believes  the  requirements 
of  the  Act  and  this  rule  will  create 
additional  burden  for  covered 
institutions,  particularly  those  that 
disclose  nonpublic  personal  information 
about  consumers  to  nonaffiliated  third 
parties.  The  rule  applies  to  all  covered 
institutions,  regardless  of  size.  The  Act 
does  not  provide  the  Board  with  the 
authority  to  exempt  a  small  institution 
from  the  requirement  to  provide  a  notice 
of  its  privacy  policies  and  practices  to 
its  customers.  Although  the  Board  could 
exempt  small  institutions  from 
providing  a  notice  and  opportunity  for 
consiamers  to  opt  out  of  certain 
information  disclosures,  the  Board  does 
not  believe  that  such  an  exemption 
would  be  appropriate,  given  that  one  of 
the  purposes  of  the  Act  is  to  provide 
notice  to  consumers  about  the 
disclosure  of  nonpublic  personal 
information. 

The  Board  believes  that  the  burden  is 
significantly  lower  for  institutions  that 
do  not  disclose  nonpublic  personal 
information  about  consumers  to 
nonaffiliated  third  parties.  These 
institutions  may  provide  relatively 
simple  initial  and  annual  notices  to 
consumers  wdth  whom  they  establish 
customer  relationships.  Also,  the  Board 
intends  to  publish  a  small  entity 
compliance  guide — separate  from  and  in 
addition  to  the  guidance  for  certain 
financial  institutions  included  as  part  of 
this  Federal  Register  notice — aimed  to 
generally  clarify  the  operation  of  and 
compliance  with  the  rule. 

FDIC:  The  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612)  (RFA)  requires, 
subject  to  certain  exceptions,  that 
federal  agencies  prepare  an  initial 
regulatory  flexibility  analysis  (IRFA) 
with  a  proposed  rule  and  a  final 
regulatory  flexibility  analysis  (FRFA) 
with  a  final  rule,  unless  the  agency 
certifies  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  '^ 
At  the  time  of  issuance  of  the  proposed 
rule,  the  FDIC  could  not  make  such  a 
determination  for  certification,  therefore 
the  FDIC  issued  an  IRFA  pursuant  to 
section  603  of  the  RFA.  After 
considering  the  comments  submitted  in 
response  to  the  proposed  rule,  the  FDIC 
believes  that  it  does  not  have  sufficient 
information  to  determine  whether  the 
final  rule  would  have  a  significant 


"■The  RFA  defines  the  term  "small  entity"  in  5 
r.S.C  601  bv  reference  to  definitions  published  by 
the  Small  Business  Administration  |SBA).  The  SB.A 
has  defined  a  "small  entity  for  banking  purposes  as 
a  national  or  commercial  bank,  savings  institution 
or  credit  union  with  less  than  $100  million  in 
assets  See  13  CFR  121.201 


economic  impact  on  a  substantial 
number  of  small  entities.  Therefore, 
pursuant  to  section  604  of  the  RFA.  the 
FDIC  provides  the  following  FRFA. 

This  FRFA  incorporates  me  FDIC's 
initial  findings,  as  set  forth  in  the  IRFA: 
addressees  the  comments  submitted  in 
response  to  the  IRFA;  and  describes  the 
steps  the  FDIC  has  taken  in  the  final 
rule  to  minimize  the  impact  on  small 
entities,  consistent  with  the  objectives 
of  the  GLB  Act.  Also,  in  accordance 
with  Section  212  of  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (Public  Law  104-121).  the  FDIC 
wrill  in  the  near  future  issue  a  Small 
Entity  Compliance  Guide  to  assist  small 
entities  in  complying  with  this  rule. 

Statement  of  the  Need/Objectives  of  the 
Rule 

The  final  rule  implements  the 
provisions  of  Title  V.  Subtitle  A  of  the 
GLB  Act  addressing  consumer  privacy. 
In  general,  these  statutory  provisions 
require  banks  to  provide  notice  to 
consumers  about  an  institution's 
privacy  policies  and  practices,  restrict 
institutions  from  sharing  nonpublic 
personal  information  about  consumers 
writh  nonaffiliated  third  parties,  and 
permit  consumers  to  prevent 
institutions  from  disclosing  nonpublic 
personal  information  about  them  to 
certain  non-affiliated  third  parties  by 
"opting  out"  of  that  disclosiu^.  Section 
504  of  the  GLB  Act  requires  the  FDIC, 
in  consultation  with  representatives  of 
State  insurance  authorities,  to  prescribe 
"such  regulations  as  may  be  necessary" 
to  carry  out  the  purposes  of  Title  V. 
Subtitle  A.  If  no  regulations  were 
promulgated,  substantive  burdens 
imposed  by  the  Act  (e.g.,  the  notice, 
information  sharing  restrictions,  and  opt 
out  requirements)  would  have  become 
effective  and  binding  on  banks  one  year 
from  the  date  the  Act  was  signed  into 
law.  The  FDIC  believes  that  the  final 
rule  gives  the  private  sector  greater 
certainty  on  how  to  comply  with  the 
statute  and  clearer  guidance  regarding 
how  it  will  be  enforced. 

Summary  of  Significant  Issues  Raised  in 
Public  Comments 

In  the  IRFA.  the  FDIC  specifically 
requested  information  on  the  costs  of 
creating  privacy  policy  disclosures, 
distributing  privacy  policy  disclosures, 
implementing  "opt  out"  disclosure  and 
processing  requirements,  and  complying 
with  the  proposed  rule  in  its  entirety-. 
The  FDIC  received  few  conunents 
responsive  to  the  issue  of 
implementation  costs.  While  the 
majority  of  commenters  representing  the 
financial  ser\'ices  industry  indicated 
that  compliance  with  the  regulation 
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would  require  significant  effort,  these 
comments  most  often  requested 
additional  time  to  comply  with  the  final 
rule,  and  did  not  address  estimated 
costs  to  comply  with  the  regulation 

The  few  comments  that  the  FDIC.  did 
receive  quantifying  the  economic  costs 
of  compliance  reflected  a  wide  range  of 
estimates,  demonstrating  the  difficulty 
of  precisely  measuring  the 
implementation  costs  for  GLB  Act 
privacy  provisions.  For  example,  one 
commenter  representing  a  $4  billion 
dollar  multi-bank  holding  company 
with  ten  financial  institutions, 
estimated  compliance  costs  at  $160,000/ 
year  (an  average  of  $16,000  per 
in.stitution).  contrasted  with  a  $.500 
million  dollar  institution  that  estimated 
compliance  costs  at  $40,000/year. 
Another  commenter  representing  an  $18 
billion  dollar  bank  holding  c:ompany 
estimated  compliance  costs  at  $2.1 
million,  while  one  of  the  nations  largest 
financial  institutions  estimated 
compliance  costs  between  $2.5-$18 
million.  In  another  comment,  a  public 
policy  group  estimated  that  the  costs  of 
the  rule  "may  likely  exceed  $22,3 
million  annually"  based  on  a  sample  of 
deposit  accounts  and  estimated  loan 
accounts  at  .54  "major  institutions" 
around  the  United  States  ''. 

Summary  of  the  Agency  Assessment  of 
Issues  Raised  in  Public  Comments 

Both  the  limited  numbers  of 
(  omments  received  that  discussed 
compliance  costs  and  the  wide  range  of 
estimates  provided,  reflect  the 
uncertainty  of  estimating  the  costs  of 
implementing  the  GLB  Act 
requirements.  The  new  compliance 
requirements  will  indeed  create 
additional  economic  costs  for 
institutions,  especially  those  that 
disclose  information  to  nonaffiliated 
third  parties.  Thestt  costs  inc:lude.  but 
are  not  limited  to  (1)  reviewing  current 
information  sharing  practices;  (2) 
determining  operational  changes 
necessarv;  {'.\]  identifying  sources/uses 
of  (  ustomer  information:  (4)  preparing 
disclosure  forms;  and  (5)  training  staff 
Most,  if  not,  all  of  these  costs  result 
from  requirements  expressly  mandated 
by  theGLB  ,-\ct. 

After  a  careful  review  of  the 
comments  received,  the  FDIG  does  not 
have  a  practicable  or  reliable  basis  for 
(juantifying  the  costs  of  implementing 
the  re(|uirements  of  the  GLB  Act  We 
expect  that  compliance  costs  will  vary 
significantly  between  institutions 
depending  on  information  sharing 


'  'Thi">  "sliiiiate  w,is  111.1  I  mill  I'll  !■.  1  IIU; 
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practices.  The  FDIC  continues  to  believe 
that  the  costs  of  implementing  the  opt 
out  provisions  of  the  final  rule  will  be 
insubstantial  for  financial  institutions 
that  do  not  disclose  nonpublic  personal 
information  to  nonaffiliated  third 
parties  or  only  do  so  pursuant  to  the 
exceptions  provided  under  sections 
332.14  and  332.15.  FDICs 
determination  is  based  on  the 
observations  of  FDIC  examiners,  which 
were  discussed  in  the  IRFA,  and  the 
analysis  of  comments  received  in 
response  to  the  proposed  rule.  These 
institutions  may  provide  relatively 
simple  initial  and  annual  notices  to 
consumers  with  whom  they  establish 
customer  relationships.  However,  the 
FDIC  cannot  determine  either  the 
number  or  identity  of  institutions  that 
will  not  disclose  nonpublic  personal 
information  about  consumers  to 
nonaffiliated  third  parties  or  that  only 
do  so  pursuant  to  the  exceptions 
provided  under  sections  332.14  and 
332.15. 

Description/Estimate  of  Small  Entities 
To  Which  the  Rule  Will  Apply 

The  final  rule  will  apply  to 
approximately  3,700  FDIC-insured  State 
nonmember  banks  that  are  small  entities 
(assets  less  than  $100  million)  as 
defined  by  the  RFA 

Description  of  Projected  Reporting, 
Recordkeeping,  and  Other  Compliance 
Requirements 

The  final  rule  contains  new 
compliance  requirements  for  all  covered 
institutions,  most  of  which  are  required 
by  the  GLB  Act.  The  institutions  will  be 
required  to  prepare  notices  of  their 
privacy  policies  and  practices,  and 
provide  those  notices  to  consumers  as 
specified  in  the  rule.  Institutions  that 
disclose  nonpublic  personal  information 
about  consumers  to  nonaffiliated  third 
parties  will  be  recjuired  to  provide  opt 
out  notices  to  consumers,  as  well  as  a 
reasonable  opportunity  to  opt  out  of 
certain  disclosures.  These  institutions 
will  have  to  develop  systems  for 
keeping  track  of  consumers'  opt  out 
directions.  S(mie  institutions. 
parti(  ularly  those  that  disclose 
nrmpublic  information  about  consumers 
to  nonaffiliated  third  parties,  will  likely 
need  the  adyic;e  of  legal  counsel  to 
ensure  that  they  comply  with  the  rule, 
■uid  may  also  require  computer 
[)n)gramming  changes  and  additional 
staff  training  As  discussed  earlier,  the 
FDIC  does  not  have  a  practicable  or 
reliable  basis  for  quantifying  the 
compliance  costs  of  the  final  rule.  Nor 
can  the  FDIC  determine  the  number  of 
small  entities  that  will  disclose 


nonpublic  personal  information  about 
consumers  to  nonaffiliated  third  parties. 

Steps  Agency  Has  Taken  To  Minimize 
the  Significant  Economic  Impact  on 
Small  Entities 

The  final  rule  incorporates  new 
compliance  requirements,  which  are 
expressly  mandated  by  the  GLB  Act. 
The  GLB  Act  mandates  (1)  providing 
notice  of  privacy  policies/practices;  (2) 
restricting  the  conditions  under  which  a 
financial  institution  may  disclose 
nonpublic  personal  information  to 
nonaffiliated  third  parties;  and  (3) 
providing  a  method  for  consumers  to 
prevent  their  nonpublic  personal 
information  from  being  shared  with 
nonaffiliated  third  parties.  The  FDIC  has 
sought  to  minimize  the  burden  on  all 
businesses,  including  small  entities,  in 
promulgating  this  final  rule. 
Nonetheless,  the  statute  does  not 
authorize  the  FDIC  to  create  exemptions 
from  the  GLB  Act  based  on  an 
institution's  size.  While  the  final  rule 
attempts  to  clarify,  consolidate,  and 
simplify  the  statutory  requirements  for 
all  entities,  the  FDIC  has  little 
discretion,  if  any,  to  mandate  different 
compliance  standards  for  small  entities. 
Moreover,  different  compliance 
standards  would  be  inconsistent  with 
the  purposes  of  GLB  Act. 

Throughout  this  rulemaking 
prot:eeding,  the  FDIC  sought  to  gather 
information  regarding  the  economic 
impact  of  the  GLB  Act's  requirements 
for  all  financial  institutions,  including 
small  entities.  The  proposed  rule  and 
the  IRFA  included  a  number  of 
questions  for  public  comment  regarding 
the  costs  associated  with  complying 
with  the  rule  and  the  impact  on  small 
entities.  In  addition,  the  FDIC  held  a 
public  forum  on  privacy  '"  during  the 
comment  period,  which  included 
representatives  of  small  insured 
depository  institutions  and  topics 
designed  to  elicit  information  about  the 
rule's  economic  impact.  The  FDIC 
carefully  considered  comments  that 
suggested  a  variety  of  alternatives  that 
could  minimize  the  economic  and 
overall  burden  of  complying  with  the 
final  rule.  The  discussion  below  reviews 
some  of  the  significant  changes  adopted 
in  the  final  rule  to  accomplish  this 
purpose.  For  a  more  complete 
discussion  of  the  changes  adopted  in  the 
final  rule,  see  the  "Section-by-section 
analysis  "  under  Supplementary 
Information,  Part  III. 

J   Sample  disclosure  clauses 
(Appendix  A  to  Part  3321  and  guidance 
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for  certain  institutions  (supplementan' 
information,  part  IV j.  Many  commenters 
expressed  concern  over  the  amount  of 
detail  that  appears  to  be  required  in 
both  initial  and  annual  Notices.  In 
addition  many  of  the  commenters 
requested  model  forms  for  guidance  as 
to  the  level  of  detail  required.  The  FDIC 
did  not  intend  for  the  disclosures  to  be 
overly  detailed  and  thus,  burdensome 
for  institutions  and  potentially 
overwhelming  for  consumers.  In 
response  to  these  comments,  Appendix 
A  to  Part  332  contains  sample  clauses  to 
clarify  the  level  of  detail  that  the  FDIC 
believes  is  necessary  and  appropriate  to 
be  consistent  with  the  statute.  The  FDIC 
has  also  provided  additional  assistance 
under  the  caption  Guidance  for  Certain 
Institutions  (Guidance)  (Supplementary- 
Information,  Part  IV).  The  Guidance 
generally  clarifies  the  operation  of  the 
final  rule.  It  also  provides  an  example 
of  a  notice  for  institutions  that  only 
share  nonpublic  personal  information 
with  nonaffiliated  third  parties  pursuant 
to  the  exceptions  provided  in  Sections 
332.14  and  332.15.  The  Guidance  may 
be  used  in  conjunction  with  the  sample 
clauses  contained  in  Appendix  A. 

The  sample  clauses  under  Appendix 
A  and  the  Guidance  are  intended  to 
minimize  the  burden  and  costs  to 
financial  institutions,  including  small 
entities.  This  is  especially  true  for  small 
institutions  that  do  not  share  nonpublic 
personal  information  with  nonaffiliated 
third  parties  or  only  do  .so  pursuant  to 
the  exceptions  provided  in  sections 
332.14  and  332.15.  These  institutions 
may  provide  relatively  simple  initial 
and  annual  notices  to  consumers  with 
whom  they  establish  customer 
relationships. 

2.  Definition  of  nonpublic  personal 
information.  In  the  proposed  rule,  the 
FDIC  provided  two  alternatives  for 
defining  nonpublic  personal 
information.  The  first,  (Alternative  A) 
deemed  information  as  publicly 
available  only  if  a  financial  institution 
actually  obtained  the  information  from 
a  public  source,  whereas  the  second 
(Alternative  B)  treated  information  as 
publicly  available  if  a  financial 
institution  could  obtain  it  from  such  a 
source.  A  significant  majority  of 
commenters  who  commented  on 
Alternatives  A  and  B  favored 
Alternative  B.  Many  commenters 
suggested  that  implementing  Alternative 
A  would  be  overly  burdensome. 
Institutions  would  have  to  develop 
some  sort  of  methodology  to  distinguish 
between  information  obtained  from 
consumers,  versus  information  obtained 
through  public  sources.  In  response  to 
these  comments,  the  final  rule  adopts  a 
modified  version  of  Alternative  B  (refer 


to  Section-by-section  analysis  for 
additional  information)  that  treats 
information  as  publicly  available  if  a 
financial  institution  could  obtain  the 
information  from  a  public  source.  The 
final  rule  addresses  the  concerns  of 
financial  institutions — including  small 
institutions — by  adopting  the  less 
economically  burdensome  definition  of 
nonpublic  personal  information. 

3.  Effective  date.  Section  510  of  the 
GLB  Act  states  that,  as  a  general  rule, 
the  relevant  provisions  of  Title  V  take 
effect  6  months  after  the  date  on  which 
rules  are  required  to  be  prescribed,  i.e.. 
November  12,  2000.  However,  section 
510(1)  authorizes  the  Agencies  to 
prescribe  a  later  date  in  the  rules 
enacted  pursuant  to  section  504.  The 
proposed  rule  sought  comment  on  the 
effective  date  prescribed  by  the  statute. 
The  overwhelming  majority  of  financial 
institution  commenters  requested 
additional  time  to  comply  with  the  final 
rule.  Several  commenters  noted  that 
financial  institutions  may  encounter 
difficulty  managing  the  expenses  and 
resources  required  to  comply  with  the 
final  rule  as  the  institution's  budget  for 
the  current  year  was  established  prior  to 
the  issuance  of  the  proposed  regulation. 
This  may  be  especially  true  for  small 
institutions  that  face  already  tight 
budgetary  constraints  due  to  heightened 
competition.  For  the  reasons  stated  in 
the  preamble,  the  FDIC  has  retained  the 
effective  date  of  November  13,  2000. 
but,  in  order  to  provide  sufficient  time 
for  institutions  to  establish  policies  and 
systems  to  comply  with  the 
requirements  of  this  part,  the  FDIC  has 
extended  the  time  for  compliance  with 
this  part  until  July  1.  2001.  This 
additional  time  will  allow  financial 
institutions  to  properly  budget  for  any 
necessary  expenses  and  staff  resources 
required  to  comply  with  this  rule  and  to 
meike  all  necessary  operational  changes. 

4.  New  notices  not  required  for  each 
new  financial  product  or  senice.  Some 
commenters  expressed  concern  that  the 
proposed  rule  may  require  a  new  initial 
notice  each  time  a  consumer  obtains  a 
new  financial  product  or  service.  This 
would  be  especially  burdensome  for 
institutions  that  adopt  a  universal 
privacy  policy  that  covers  multiple 
products  and  services.  To  address  these 
concerns  and  minimize  economic 
burden,  the  final  rule  was  clarified  to 
instruct  institutions  that  a  new  initial 
notice  is  not  required  if  the  institution 
has  given  the  customer  the  institution's 
initial  notice,  and  that  the  institution's 
initial  notice  remains  accurate  with 
respect  to  the  new  product  or  service. 

5.  Short  form  initial  notice  for 
consumers.  In  the  proposed  rule, 
financial  institutions  were  required  to 


provide  consumers  a  copy  of  their 
complete  initial  notice  when  there  is  no 
customer  relationship.  In  response  to 
comments  that  suggested  that  the 
objectives  of  the  initial  notice 
requirements  of  the  statute  could  be 
accomplished  in  a  less  burdensome 
way.  the  FDIC  has  exercised  its 
exemptive  authority  as  provided  in 
section  504(b)  to  create  an  exception  to 
the  general  rule  that  otherwise  requires 
a  financial  institution  to  provide  both 
the  initial  and  opt  out  notices  to  a 
consumer  before  disclosing  nonpublic 
personal  information  about  that 
consumer  to  nonaffiliated  third  parties. 
A  financial  institution  may  provide  a 
"short-form"  initial  notice  along  with 
the  opt  out  notice  to  a  consumer  with 
whom  the  institution  does  not  have  a 
customer  relationship.  This  short-form 
notice  must  state  that  the  disclosure 
containing  information  about  the 
institution's  privacy  policies  and 
practices  is  available  upon  request  and 
provide  one  or  more  reasonable  means 
by  which  the  consumer  may  obtain  a 
copy  of  the  notice.  This  provision  in  the 
final  rule  will  lessen  the  burden  on 
financial  institutions,  including  small 
entities. 

6.  Notice  to  joint  account  holders,  .^s 
noted  earlier  in  the  preamble,  the  final 
rule  allows  financial  institutions  to 
provide  one  notice  to  joint  account 
holders,  with  the  understanding  that  a 
decision  to  opt  out  made  by  one  of  the 
account  holders  will,  absent  a  provision 
in  the  opt  out  notice  to  the  contrary, 
prevent  the  institution  from  disclosing 
any  nonpublic  personal  information 
about  any  of  the  account  holders.  This 
is  particularly  advantageous  for 
institutions,  including  small  entities, 
that  do  not  intend  to  share  nonpublic 
personal  information  with  nonaffiliated 
third  parties  (except  as  permitted  under 
the  exceptions). 

OTS:  The  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612)  requires  OTS  to 
prepare  a  final  regulatory  fiexibility 
analysis  with  a  final  rule,  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. '*' 
OTS  does  not  believe  this  rule  will  have 
a  significant  economic  impact  on  a 
significant  number  of  thrifts  or  thrift 
subsidiaries  because  the  burden 
imposed  on  small  thrifts  stems  in  large 
part  from  the  GLB  Act  rather  than  from 
the  final  rule.  The  rule  restates  and 
clarifies  the  statutory  requirements. 
These  clarifications  should  reduce  the 
burden  of  complying  with  the  GLB  Act 


'"Frir  purposes  of  the  Rcgulalorv  Flevibilitv  .\cl, 
a  small  savings  a.ssaciation  is  one  with  less  than 
SlOO  million  in  assets.  i:jCFK  121.201  (Di\isiun  H). 
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provisions.  OTS  has  revised  the 
proposed  rule  to  reduce  the  regulatory 
burden  on  financial  institutions  of  all 
sizes,  as  discussed  below.  In  addition, 
OTS  intends  to  publish  a  compliance 
guide  to  assist  institutions  in  complying 
with  this  rule.  However,  because  the 
GLB  Act  creates  requirements  that  are 
new  to  both  the  OTS  and  to  the  thrift 
industry,  and  because  OTS  is  uncertain 
what  the  economic  impact  will  be  of 
compliance  with  the  new  requirements. 
OTS  has  prepared  the  following  final 
regulatory  flexibility  analysis. 

Need  for  and  Objectives  of  the  Rule; 
Compliance  Requirements:  Institutions 
Covered 

The  final  rule  is  needed  to  implement 
the  provisions  of  Title  V.  Subtitle  A  of 
the  GLB  Act  addressing  consumer 
privacy.  The  objectives  of  the  rule  are  to 
protect  nonpublic  personal  information 
that  financial  institutions  collect  by: 

(1)  Requiring  each  financial 
institution  to  provide  notice  to 
customers  about  its  privacy  policies  and 
practices: 

(2)  Describing  the  conditions  under 
which  a  financial  institution  may 
disclose  nonpublic  personal  information 
to  nonaffiliated  third  parties; 

(3)  Providing  a  method  for  consumers 
to  prevent  a  financial  institution  from 
disclosing  that  information  to  most 
nonaffiliated  third  parties  by  opting  out 
of  that  disclosure,  subject  to  certain 
exceptions. 

The  compliance  requirements  of  the 
rule  are  detailed  earlier  in  this 
preamble. 

Financial  institutions  will  need 
professional  skills  to  comply  with  this 
rule.  To  prepare  the  required  privacy 
disclosures  and  opt  out  disclosures, 
institutions  may  need  legal  or  other 
professional  advice  and  drafting.  This  is 
true  for  the  initial  disclosures  and 
notices,  as  well  as  for  any  subsequent 
changes  to  those  documents.  For 
institutions  that  publish  privacy  notices 
electronically  or  accept  electronic  opt 
outs,  computer  expertise  will  be 
necessary  to  convert  the  documents  to 
the  appropriate  electronic  form. 
Financial  institutions  that  contract  with 
nonaffiliates  to  perform  services  for  the 
institution  may  require  legal  advice  and 
drafting  to  ensure  that  such  contracts 
contain  the  required  restrictions  on  the 
nonaffiliates'  use  of  information  it 
receives.  Financial  institutions  that 
make  disclosures  from  which 
consumers  may  opt  out  may  require 
professional  skills  to  process  opt  out 
directions.  Some  institutions  may  use 
clerical  or  computer  programmer  skills 
to  perform  these  tasks.  Some  degree  of 
personnel  training  will  be  necessary, 


such  as  to  train  staff  on  the  procedures 
for  entering  opt  out  data  into  a  computer 
database. 

This  rule  will  apply  to  approximately 
486  small  thrifts,  approximately  97  of 
which  have  subsidiaries. 

Effects  of  the  Final  Rule 

Commenters  provided  a  wide  range  of 
estimates  of  the  costs  of  compliance, 
demonstrating  the  difficulty  of 
measiuing  the  costs  of  implementing  the 
GLB  Act  privacy  provisions. 

Complying  with  consumers'  opt  out  - 
directions  will  account  for  a  significant 
portion  of  the  implementation  costs. 
Measuring  the  costs  of  complying  with 
opt  outs  is  especially  difficult  because 
of  two  uncertainties.  First,  OTS  does  not 
know  how  many  financial  institutions 
now  make  the  type  of  information 
disclosures  that  will  give  rise  to 
consumer  opt  out  rights.  Some 
institutions  that  currently  make  such 
disclosures  may  cease  doing  so.  OTS 
cannot  predict  how  many  institutions 
will  make  such  disclosures  in  the 
future.  A  second  uncertainty  is  the 
number  of  consumers  who  will  opt  out 
of  information  disclosures.  Because 
such  opt  out  rights  are  new,  OTS  has  no 
basis  upon  which  to  predict  future 
consumer  elections.  "Thus,  OTS  does  not 
know  how  many  institutions  will  need 
to  comply  with  opt  out  directions,  and 
does  not  know  how  many  opt  out 
directions  those  institutions  will 
receive.  For  these  reasons,  OTS  cannot 
provide  a  practicable  or  reliable 
quantification  of  the  effects  of  the  rule 
or  of  any  of  the  significant  alternatives 
OTS  considered. 

OTS  expects  that  compliance  costs 
will  vary  significantly  between  thrifts 
depending  on  their  information  sharing 
practices.  OTS  expects  that  the  costs  of 
implementing  the  opt  out  provisions 
will  be  insubstantial  for  thrifts  that  do 
not  disclose  nonpublic  personal 
information  to  nonaffiliated  third 
parties.  These  institutions  need  only 
provide  relatively  simple  initial  and 
annual  privacy  notices  to  their 
customers. 

OTS,  consistent  with  the  other 
Agencies,  has  revised  some 
requirements  in  this  rule  so  that  they  are 
less  burdensome.  The  discussion  below 
reviews  the  significant  changes  to 
reduce  regulatory  burden. 

Summary-  of  Significant  Issues  Raised  in 
Public  Comments:  Significant 
Alternatives 

Although  few  commenters  addressed 
the  initial  regulatory  fiexibility  analysis, 
many  commenters  addressed  the 
regulatory  burdens.  These  commenters 
included  both  large  and  small 


institutions.  In  response.  OTS 
considered  different  alternatives,  and 
made  certain  changes  to  the  rule  to 
reduce  undue  regulatory  burden, 
consistent  with  the  piuposes  of  GLB. 
These  efforts  to  reduce  regulatory 
burden  v^riU  affect  both  large  and  small 
institutions.  The  significant  alternatives 
that  commenters  discussed  and  that 
OTS  considered  are  as  follows. 

Effective  date.  One  of  the  most 
significant  comments  on  burden 
discussed  the  nde's  effective  date.  Many 
industry  conunenters  urged  OTS  to 
extend  the  rule's  proposed  November 
13.  2000  effective  date.  As  discussed 
above,  many  of  these  commenters 
argued  that  complying  with  the  rule  by 
November  13,  2000  would  place  an 
extraordinary  burden  on  their 
businesses,  particularly  because  the 
required  privacy  and  opt  out  notices 
would  necessitate  changes  to  computer 
software  and  would  require  employee 
training.  After  considering  these 
concerns,  OTS  has  delayed  mandatory 
compliance  with  the  regulation  until 
July  1,  2001.  However,  OTS  encourages 
thrifts  to  comply  with  the  rule  before 
that  date. 

Content  of  privacy  notices.  Many 
commenters  were  concerned  that  the 
rule  would  require  an  inappropriate 
level  of  detail  in  privacy  notices, 
making  those  notices  too  lengthy.  Some 
commenters  noted  that  detailed  privacy 
notices  would  require  burdensome  and 
costly  frequent  revisions.  Many 
commenters  suggested  that  OTS  issue 
model  privacy  disclosures.  OTS 
responded  to  such  comments  by 
clarifying  the  requirements  for  the 
content  of  privacy  notices,  as  discussed 
more  fully  in  the  preceding  section-by- 
section  analysis.  These  clarifications 
should  ease  the  compliance  burden  of 
this  rule. 

Further,  OTS  has  included  an 
appendix  to  the  rule,  containing  a 
variety  of  sample  clauses  for  privacy 
notices.  OTS  adso  has  included  in  this 
Federal  Register  notice  a  Compliance 
Guide.  Both  the  Appendix  and  the 
Compliance  Guide  are  designed  to  assist 
financial  institutions,  especially  small 
institutions,  in  complying  with  this  new 
rule. 

Exemption  for  small  institutions. 
Some  commenters  suggested  that  small 
institutions  be  exempt  trom  many 
requirements  of  this  rule.  However,  OTS 
does  not  believe  the  GLB  Act  allows 
alternative  privacy  rules  based  on  a 
financial  institution's  size.  As  Congress 
stated  in  §  501(a)  of  the  Act,  "h  is  the 
policy  of  the  Congress  that  each 
financial  institution  has  an  affirmative 
and  continuing  obligation  to  respect  the 
privacy  of  its  customers  and  to  protect 
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the  security  and  confidentiality  of  those 
customers'  nonpublic  personal 
information."  (Emphasis  added.)  OTS 
believes  a  person's  privacy  is  equally 
deserving  no  matter  the  size  of  the 
financial  institutions  with  which  the 
person  interacts.  OTS  did  not,  therefore, 
exempt  small  institutions  fi-om  this  rule. 

Number  of  notices.  Many  commenters 
believe  that  the  proposed  rule  would 
have  required  an  undue  number  of 
privacy  notices.  In  response,  as 
discussed  above,  OTS  considered 
alternative  methods  to  reduce  the 
burden  of  providing  redundant  or 
unhelpful  privacy  notices.  First,  the 
final  rule  makes  clear  that  financial 
institutions  do  not  need  to  provide  a 
repetitive  privacy  notice  each  time  an 
existing  customer  obtains  a  new 
financial  product  or  service,  as  long  as 
that  customer  already  received  a  notice 
covering  the  new  product  or  service. 

Second,  the  final  rule  clarifies  the 
notice  requirements  in  coiuiection  with 
joint  accounts.  It  makes  clear  that 
financial  institutions  do  not  necessarily 
have  to  provide  privacy  and  opt  out 
notices  to  each  joint  account  holder. 

Third,  the  final  rule  does  not  require 
a  financial  institution  to  provide  a  full 
initial  notice  to  consumers  who  do  not 
establish  a  customer  relationship  with 
the  institution,  if  the  institution  will  not 
share  that  consumer's  nonpublic 
personal  information  with  nonaffiliated 
third  parties.  In  these  situations,  the 
institution  may  instead  provide  a  short- 
form  initial  notice,  and  give  the 
consumer  a  reasonable  means  to  obtain 
the  full  initial  notice  if  the  consumer 
wishes  to  do  so.  A  full  initial  notice 
would  not  be  helpful  in  these  cases  to 
consumers  who  have  no  continuing 
relationship  with  the  institution.  The 
institution  is  still  restricted  from 
disclosing  that  consumer's  nonpublic 
personal  information  to  nonaffiliated 
parties  without  first  providing  opt  out 
rights,  as  GLB  requires. 

Fourth,  the  final  rule  requires  fewer 
notices  than  the  proposed  rule  would 
have  required,  concerning  loans  that 
involve  multiple  financial  institutions. 
The  proposed  rule  would  have  required 
privacy  notices  to  consumers  from  each 
financial  institution  that  owns  any  part 
of  or  that  services,  a  single  consumer 
loan.  Commenters  suggested  that 
multiple  privacy  notices  in  these  cases 
would  be  unnecessarily  burdensome.  In 
response  to  these  comments,  OTS  has 
included  a  special  rule  for  loans, 
discussed  more  fully  earlier  in  this 
preamble,  that  would  reduce  the 
number  of  privacy  notices  required  in 
these  cases. 

These  changes  are  designed  to  reduce 
the  number  of  redundant  and  unhelpful 


notices  required,  and  thereby  reduce  the 
regulatory  burden  of  this  nUe,  without 
eroding  consumer  protections. 

Annual  notices.  Many  commenters 
requested  that  OTS  reduce  regulatory 
burden  by  requiring  less  frequent  or 
shorter  annual  notices.  The  GLB  Act 
plainly  requires  annual  privacy  notices 
to  customers,  so  OTS  lacks  authority  to 
eliminate  the  requirement  altogether. 
However,  as  discussed  earlier,  the  final 
rule  does  allow  institutions  under 
certain  circumstances  to  provide  annual 
notices  on  their  web  sites.  This  change 
should  reduce  costs  of  providing 
required  aimual  notices,  consistent  with 
GLB  Act  mandates. 

Outside  service  providers.  Some 
commenters  expressed  concern  that  the 
proposed  rule  would  have  required 
burdensome  contractual  terms  in 
connection  with  outside  service 
providers.  Disclosures  a  financial 
institution  makes  to  its  service 
providers  are  exempt  from  opt  out 
requirements  under  §  573.13,  but 
require  the  disclosing  financial 
institution  to  restrict,  by  contract,  the 
service  provider's  ability  to  use  the 
information.  Other  disclosures  are 
exempt  from  the  rule's  notice  and  opt 
out  requirements  under  §§573.14  and 
573.15,  but,  unlike  §  573.13,  §§  573.14 
and  573.15  do  not  require  contractual 
restrictions  on  recipients'  use  of 
information.  Commenters  noted  that 
some  disclosures  simultaneously  quality 
for  exemption  under  §  573.13  and  under 
§§  573.14  or  573.15.  These  commenters 
requested  that  the  final  rule  clarify 
whether,  in  such  cases,  the  specific 
contractual  requirements  in  §  573.13 
apply.  The  final  rule  clarifies  that  they 
do  not,  as  discussed  more  fully  in  the 
preceding  section-by-section  analysis. 

This  clarification  may  be  especially 
important  to  smaller  institutions 
because  they  may  be  more  likely  than 
large  institutions  to  use  outside  parties 
to  service  transactions.  Further,  small 
institutions  may  be  less  likely  to  have 
in-house  counsel  available  to  advise 
them  on,  and  to  draft,  the  contractual 
terms  that  §  573.13  would  have  required 
without  this  clarification.  Without  this 
change,  small  institutions  may  have 
needed  to  seek  expensive  outside  legal 
advice  to  comply  with  the  rule.  This 
clarification  will  allow  small 
institutions  to  outsource  transaction 
processing  without  having  to  use 
uimecessarily  burdensome  and  costly 
contractual  language. 

Nonpublic  Personal  Information. 
Nonpublic  personal  information  gets 
certain  protections  under  this  rule,  but 
it  is  defined  to  exclude  publicly 
available  information.  The  proposed 
rule  included  two  alternative 


definitions.  Under  proposed  Alternative 
A,  information  would  be  considered 
publicly  available  if  a  financial 
institution  were  to  actually  obtain  the 
information  from  a  public  source.  Under 
proposed  Alternative  B,  information 
would  be  considered  publicly  available 
if  a  financial  institution  could  obtain  it 
from  a  public  source.  Many  conunenters 
urged  OTS  to  adopt  Alternative  B.  They 
pointed  out  that  Alternative  A  would 
require  institutions  to  develop  and 
maintain  an  information  tracking  system 
to  determine  whether  particular 
information  is  publicly  available.  In 
response  to  these  concerns,  the  final 
rule  includes  a  definition  of  nonpublic 
personal  information,  discussed  more 
fully  above,  that  does  not  require 
financial  institutions  to  create  tracking 
systems  for  publicly  available 
information. 

Plain  language.  Some  commenters, 
including  small  institutions, 
complained  that  the  proposed  rule  was 
complex.  Institutions  expressed 
concerns  that  they  could  be  exposed  to 
legal  liability  because  they  could  not 
understand  what  the  rule  requires.  OTS 
responded  to  these  comments  by 
revising  the  proposed  rule  to  be  more 
understandable.  The  final  rule  is 
reorganized,  is  broken  down  into  more 
sections,  and  has  similar  sections 
grouped  together  in  subparts.  This 
makes  provisions  of  the  rule  easier  to 
find.  Additionally,  OTS  reworded  its 
final  rule  to  use  more  direct  and  clear 
language. 

The  OTS,  along  w'ith  the  other 
Agencies,  intends  to  publish  a  small 
entity  compliance  guide — separate  from 
and  in  addition  to  the  guidance  for 
certain  financial  institutions  included  as 
part  of  this  Federal  Register  notice — 
that  will  clarify  the  operation  of  and 
compliance  with  the  rule. 

C.  Executive  Order  12866 

OCC  and  OTS:  The  Comptroller  of  the 
Currency  and  Director  of  the  Office  of 
Thrift  Supervision  each  has  determined 
that  this  rule  does  not  constitute  a 
"significant  regulator)-  action"  for  the 
purposes  of  Executive  Order  12866.  The 
rule  follows  closely  the  requirements  of 
title  V,  subtitle  A  of  the  GLB  Act.  Since, 
the  GLB  Act  establishes  the  minimum 
requirements  for  this  activity,  the  OCC 
and  OTS  have  little  discretion  to 
propose  regulator)-  options  that  might 
significantly  reduce  costs  or  other 
burdens.  However,  even  absent  the 
requirements  of  the  GLB  Act.  if  the  OCC 
and  OTS  issued  the  rule  under  its  own 
authority,  the  rule  would  not  constitute 
a  "significant  regulator)'  action"  for  the 
purposes  of  Executive  Order  12866. 
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For  a  financial  institution  that  dews 
not  intmid  to  disclose  nonpublic 
personal  information  about  its 
coiisiiintTs  or  ciistomnrs  to  nonaffiliattui 
third  parties,  the  burden  created  by  the 
statute  and  implementing  regulation  is 
that  of  preparing  and  distributing  an 
initial  and  annual  notice  of  the 
institution's  privacy  policies  and 
prac:tices  The  institution  need  not 
prf)vide  an  opt  out  notice  or  establish  a 
system  for  consumers  to  opt  out.  For 
institutions  that  do  intend  to  make  such 
disclosures,  they  will  do  so  only  after 
determining  that  the  benefits  of  making 
the  disclosures  of  nonpublic  personal 
information  outweigh  the  costs. 
Accordingly,  the  regulation's  provisions 
governing  opt  outs  impose  no  net 
burden  on  those  institutions  disclosing 
nonpublic  personal  information.  The 
final  rule  makes  a  large  number  of 
significant  changes  to  the  requirements 
gf)veming  initial  and  annual  notices  that 
reduce  burden  while  preserving  the 
consumer  protections  created  by  the 
statute 

D  Unfunded  Mandates  Act  of  1995 

.Section  l'.()2  of  the  LInfunded 
Mandates  Reform  Act  of  1995.  2  U.S.C. 
1.T.12  (Unfunded  Mandates  Actl, 
requires  that  an  agency  prepare  a 
budgetary  impact  statement  before 
[iromulgating  anv  rule  likely  to  result  in 
a  Federal  mandate  that  may  result  in  the 
expenditure  by  .State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  mon; 
in  any  one  year   If  a  budgetary  impact 
statenuyit  is  retpiired.  section  20.S  of  the 
I  Infunded  Mandates  Act  also  requires 
the  agency  to  identify  and  consider  a 
reasonable  number  of  regulatory 
.ilternatives  before  promulgating  the 
rule.  However,  an  agtuicy  is  not  retjuired 
to  assess  the  effects  of  its  regulatory 
actions  on  the  private  sector  to  the 
extent  that  such  regulations  incorporate 
requirements  specifically  set  forth  in 
law   2  U.S.C.  1.5;n.  Most  of  the  rule's 
provisions  are  already  mandated  by  the 
applicable  provisions  in  Title  V  of  the 
C;LB  A(  t.  which  would  become  effective 
and  biniling  on  the  private  sector  even 
without  a  regulatory  promulgation. 
Therefore,  the  OCC  and  OT.S  have 
determined  that  this  regulation  will  not 
result  in  t;xpenditures  by  .State,  lotial. 
and  tribal  governments,  in  the  aggregate, 
or  by  the  private  sector,  of  SlOO  million 
or  more  in  any  one  year.  Accordingly, 
the  {)(;c;  anil  OT.S  have  not  prepared  .i 
budgetary  impact  statement  or 
specifically  addressed  the  rt^gulatory 
alternatives  considered. 


List  of  Subjects 

12CFRPart40 

Banks,  banking,  f>)nsumer  protection, 
.National  banks,  Pnvat.y,  Reporting  and 
recordkeeping  requirements 

12  CFR  Part  216 

Banks,  banking.  Consumer  protection, 
F'ederal  Reserve  .System,  Foreign 
hanking.  Holding  C(jmpanies, 
Information,  Privacy.  Reporting  and 
recordkeeping  requirements. 

12  CFR  Part  332 

Banks,  banking.  Consumer  protection. 
Foreign  banking.  Privacy,  Reporting  and 
recordkeeping  requirements. 

12  CFR  Part  573 

(Consumer  protection.  Privacy, 
Savings  associations 

OfRce  of  the  Comptroller  of  the 
Currency 

12  C;FR  Chapter  I 
Authority  and  Issuance 

For  the  reasons  set  out  in  the  joint 
preamble,  the  OCC  amends  chapter  I  of 
title  1 2  of  the  Cfide  of  Federal 
Regulations  by  adding  a  new  part  40  to 
read  as  follows: 

PART  40— PRIVACY  OF  CONSUMER 
FINANCIAL  INFORMATION 

.Se< 

40  1  Purpose  and  scope. 

40  2  Rule  of  <:nnstni(  tion. 

40  I  DefiiutiDiis 

Subpart  A— Privacy  and  Opt  Out  Notices 

4(1  4     Imlnl  pru.ii  v  iioin  ••  tn  i  iinsuim-rs 

ri'(iuirfii 
40  ')     .Aniui.il  jtiiv.K  V  notu.f  to  (..uslomers 

n'i]iiirinl 
4(1  t.     hilnriiirtlmn  to  be  included  in  privac  v 

III  llll   cs 

4(1  ~     l-iirin  m(  iipi  out  noti(  e  to  (  oiiMuiicrs 
opt  nut  n!t'th(jds 

41)  H       Kl'VISH(i  |)ri\HI  V   IlDlK.fS 

4(1  't     Dflivt'rmg  pnvHcv  and  ()[)t  nut  uutK.es. 
Subpart  B — Limits  on  Disclosures 

4(1  It)     l.iiiiilittinri  mi  (iis(  liisiirt' lit  iKuipuhlii 

piTsiiiiHl  mfiirni.ttiiiii  In  iiiuirflfiiidteii 
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inl'ormdliun  for  rn.irl.flmg  purposes. 

Subpart  C — Exceptions 

40  1  t     Km  f[)tioii  to  opt  mil  rct^uirements  for 

siT\  i(  I'  prov  idnrs  m\i.\  joint  marketing. 
40  14     K\(  f'ptions  to  notit  e  and  opt  out 

rt'<nnri'ini'nts  tor  proc  fssing  and 

siTvu  in^  transHi  tions 
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Subpart  0— Relation  to  Ottier  toiws; 
Effective  Date 

40  IB     Protpt  tion  of  Fair  Credit  Reporting 

.\r\. 
40  1  7     Relation  to  State  laws. 
40  18     Effective  date;  transition  rule. 

.\ppendix  A  to  Part  40 — Sample  Clauses 
.Authority:  12  I'.S.C:  MJa;  \:i  I'.S.C.  h801  ft 

§  40.1     Purpose  and  scope. 

(a)  Purpose.  This  part  governs  the 
treatment  of  nonpublic  personal 
information  about  consumers  by  the 
financial  institutions  listed  in  paragraph 
(b)  of  this  section.  This  part: 

(1)  Requires  a  financial  institution  to 
provide  notice  to  customers  about  its 
privacy  policies  and  practices; 

(2)  Describes  the  conditions  under 
which  a  financial  institution  may 
disclose  nonpublic  personal  information 
about  consumers  to  nonaffiliated  third 
parties;  and 

(3)  Provides  a  method  for  consumers 
to  prevent  a  financial  institution  from 
disclosing  that  information  to  most 
nonaffiliated  third  parties  by  "opting 
out  "  of  that  disclosure,  subject  to  the 
exceptions  in  §§40.13,  40.14,  and  40.15. 

fb]  Scope.  (1)  This  part  applies  only 
to  nonpublic  personal  information  about 
individuals  who  obtain  financial 
products  or  services  primarily  for 
personal,  family,  or  household  purposes 
from  the  institutions  listed  below.  'This 
part  does  ntjl  apply  to  information  about 
c:ompanies  or  about  individuals  who 
obtain  financial  products  or  services  for 
business,  commercial,  or  agricultural 
purposes.  This  part  applies  to  United 
States  offices  of  entities  for  which  the 
Office  of  the  Comptroller  of  the 
(Currency  has  primary  supervisorv' 
authority.  They  are  referred  to  in  this 
part  as  "the  bank.  "  These  are  national 
banks.  District  of  Columbia  banks. 
Federal  branches  and  Federal  agencies 
of  foreign  banks,  and  any  subsidiaries  of 
such  entities  except  a  broker  or  dealer 
that  is  registered  under  the  Securities 
Exchange  Act  of  1934,  a  registered 
investment  adviser  (with  respect  to  the 
investment  advisor^'  activities  of  the 
adviser  and  activities  incidental  to  those 
investment  advisory  activities),  an 
investment  company  registered  under 
the  Investment  Company  Act  of  1940. 
an  insurance  company  that  is  subject  to 
supervision  by  a  State  insurance 
regulator  (with  respect  to  insurance 
activities  of  the  company  and  activities 
incidental  to  those  insurance  activities), 
and  an  entity  that  is  subject  to 
regulation  by  the  Commodity  Futures 
Trading  Commission. 

(2)  Nothing  in  this  part  modifies, 
limits,  or  supersedes  the  standards 


governing  individually  identifiable 
health  information  promulgated  by  the 
Secretary'  of  Health  and  Human  Services 
under  the  authority  of  sections  262  and 
264  of  the  Health  Insurance  Portability 
and  Accountability  Act  of  1996  (42 
U.S.C.  1320d-1320d-8). 

§  40.2    Rule  of  construction. 

The  examples  in  this  part  and  the 
sample  clauses  in  appendix  A  of  this 
part  are  not  exclusive.  Compliance  with 
an  example  or  use  of  a  sample  clause, 
to  the  extent  applicable,  constitutes 
compliance  with  this  part. 

§40.3    Definitions, 

As  used  in  this  part,  unless  the 
context  requires  otherwise: 

(a)  Affiliate  means  any  company  that 
controls,  is  controlled  by,  or  is  under 
common  control  with  another  company. 

{b)(l)  Clear  and  conspicuous  means 
that  a  notice  is  reasonably 
understandable  and  designed  to  call 
attention  to  the  nature  and  significance 
of  the  information  in  the  notice. 

(2)  Examples,  (i)  Reasonably 
understandable.  A  bank  makes  its 
notice  reasonably  understandable  if  it: 

(A)  Presents  the  information  in  the 
notice  in  clear,  concise  sentences, 
paragraphs,  and  sections; 

(B)  Uses  short  explanatory'  sentences 
or  bullet  lists  whenever  possible; 

(C)  Uses  definite,  concrete,  everyday 
words  and  active  voice  whenever 
possible; 

(D)  Avoids  multiple  negatives; 

(E)  Avoids  legal  and  highly  technical 
business  terminology  whenever 
possible;  and 

(F)  Avoids  explanations  that  are 
imprecise  and  readily  subject  to 
different  interpretations. 

(ii)  Designed  to  call  attention.  A  bank 
designs  its  notice  to  call  attention  to  the 
nature  and  significance  of  the 
information  in  it  if  the  bank: 

(A)  Uses  a  plain-language  heading  to 
call  attention  to  the  notice; 

(B)  Uses  a  typeface  and  type  size  that 
are  easy  to  read: 

(C)  Provides  wide  margins  and  ample 
line  spacing; 

(D)  Uses  boldface  or  italics  for  key 
words;  and 

(E)  In  a  form  that  combines  the  bank's 
notice  with  other  information,  uses 
distinctive  type  size,  style,  and  graphic 
devices,  such  as  shading  or  sidebars, 
when  you  combine  your  notice  with 
other  information. 

(iii)  Notices  on  web  sites.  If  a  bank 
provides  a  notice  on  a  web  page,  the 
bank  designs  its  notice  to  call  attention 
to  the  nature  and  significance  of  the 
information  in  it  if  the  bank  uses  text  or 
visual  cues  to  encourage  scrolling  down 


the  page  if  necessary  to  view  the  entire 
notice  and  ensure  that  other  elements 
on  the  web  site  (such  as  text,  graphics, 
hyperlinks,  or  sound)  do  not  distract 
attention  from  the  notice,  and  the  bank 
either: 

(A)  Places  the  notice  on  a  screen  that 
consumers  frequently  access,  such  as  a 
page  on  which  transactions  are 
conducted;  or 

(B)  Places  a  link  on  a  screen  that 
consumers  frequently  access,  such  as  a 
page  on  which  transactions  are 
conducted,  that  connects  directly  to  the 
notice  and  is  labeled  appropriately  to 
convey  the  importance,  nature,  and 
relevance  of  the  notice. 

(c)  Collect  means  to  obtain 
information  that  the  bank  organizes  or 
can  retrieve  by  the  name  of  an 
individual  or  by  identifying  number, 
symbol,  or  other  identifying  particular 
assigned  to  the  individual,  irrespective 
of  the  source  of  the  underlying 
information. 

(d)  Coi7ipa/jy  means  any  corporation, 
limited  liability  company,  business 
trust,  general  or  limited  partnership, 
association,  or  similar  organization. 

(e)(1)  Consumer  means  an  individual 
who  obtains  or  has  obtained  a  financial 
product  or  ser\'ice  from  a  bank  that  is 
to  be  used  primarily  for  personal, 
family,  or  household  purposes,  or  that 
individual's  legal  representative. 

(2)  Examples,  (i)  An  individual  who 
applies  to  a  bank  for  credit  for  personal, 
family,  or  household  purposes  is  a 
consumer  of  a  financial  service, 
regardless  of  whether  the  credit  is 
extended. 

(ii)  An  individual  who  provides 
nonpublic  personal  information  to  a 
bank  in  order  to  obtain  a  determination 
about  whether  he  or  she  may  qualify'  for 
a  loan  to  be  used  primarily  for  personal, 
family,  or  household  purposes  is  a 
consumer  of  a  financial  service, 
regardless  of  whether  the  loan  is 
extended. 

(iii)  An  individual  who  provides 
nonpublic  personal  information  to  a 
bank  in  connection  with  obtaining  or 
seeking  to  obtain  financial,  investment, 
or  economic  advisorv'  services  is  a 
consumer  regardless  of  whether  the 
bank  establishes  a  continuing  advisory' 
relationship. 

(iv)  If  a  bank  holds  ownership  or 
servicing  rights  to  an  individuals  loan 
that  is  used  primarily  for  personal, 
family,  or  household  purposes,  the 
individual  is  the  bank's  consumer,  even 
if  the  bank  holds  those  rights  in 
conjunction  with  one  or  more  other 
institutions.  (The  individual  is  also  a 
consumer  with  respect  to  the  other 
financial  institutions  involved.)  An 
individual  who  has  a  loan  in  which  a 


bank  has  ownership  or  servicing  rights 
is  the  bank's  consumer,  even  if  the  bank, 
or  another  institution  with  those  rights, 
hires  an  agent  to  collect  on  the  loan. 

(v)  An  individual  who  is  a  consumer 
of  another  financial  institution  is  not  a 
bank's  consumer  solely  because  the 
bank  acts  as  agent  for,  or  provides 
processing  or  other  services  to,  that 
financial  institution. 

(vi)  An  individual  is  not  a  bank's 
consumer  solely  because  he  or  she  has 
designated  the  bank  as  trustee  for  a 
trust. 

(vii)  An  individual  is  not  a  bank's 
consumer  solely  because  he  or  she  is  a 
beneficiary  of  a  trust  for  which  the  bank 
is  a  trustee. 

(viii)  An  individual  is  not  a  bank's 
consumer  solely  because  he  or  she  is  a 
participant  or  a  beneficiary  of  an 
employee  benefit  plan  that  the  bank 
sponsors  or  for  which  the  bank  acts  as 
a  trustee  or  fiduciary'. 

(f)  Consumer  reporting  agency  has  the 
same  meaning  as  in  section  603(f)  of  the 
Fair  Credit  Reporting  Act  (15  U.S.C. 
1681a(f)). 

(g)  Control  of  a  company  means: 

(1)  Ownership,  control,  or  power  to 
vote  25  percent  or  more  of  the 
outstanding  shares  of  any  class  of  voting 
security  of  the  company,  directly  or 
indirectly,  or  acting  through  one  or 
more  other  persons; 

(2)  Control  in  any  manner  over  the 
election  of  a  majority  of  the  directors, 
trustees,  or  general  partners  (or 
individuals  exercising  similar  functions) 
of  the  company;  or 

(3)  The  power  to  exercise,  directly  or 
indirectly,  a  controlling  influence  over 
the  management  or  policies  of  the 
company,  as  the  OCC  determines. 

(h)  Customer  means  a  consumer  who 
has  a  customer  relationship  with  a  bank. 

(i)(l)  Customer  relationship  means  a 
continuing  relationship  between  a 
consumer  and  a  bank  under  which  the 
bcink  provides  one  or  more  financial 
products  or  services  to  the  consumer 
that  are  to  be  used  primarily  for 
personal,  family,  or  household 
purposes. 

(2)  Examples,  (i)  Continuing 
relationship.  A  consumer  has  a 
continuing  relationship  with  a  bank  if 
the  consumer; 

(A)  Has  a  deposit  or  investment 
account  with  the  bank; 

(B)  Obtains  a  loan  from  the  bank; 

(C)  Has  a  loan  for  which  you  own  the 
servicing  rights; 

(D)  Purchases  an  insurance  product 
from  the  bank; 

(E)  Holds  an  investment  product 
through  the  bank,  such  as  when  the 
bank  acts  as  a  custodian  for  securities  or 
for  assets  in  an  Individual  Retirement 
Arrangement; 
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(F)  Enters  into  an  agreement  or 
understanding  with  the  hank  whereby 
the  bank  undertakes  to  arrange  or  broker 
a  home  mortgage  loan  for  the  consumer; 

(G)  Enters  into  a  lease  of  personal 
property  with  the  bank;  or 

(H)  Obtains  financial,  investment,  or 
economic  advisory  services  from  the 
bank  for  a  fee. 

(ii)  No  continuing  relationship.  A 
consumer  does  not,  however,  have  a 
continuing  relationship  with  a  bank  if: 

(A)  The  consumer  obtains  a  financial 
product  or  service  only  in  isolated 
transactions,  such  as  using  the  bank's 
ATM  to  withdraw  cash  &om  an  account 
at  another  Bnancial  institution  or 
purchasing  a  cashier's  check  or  money 
order; 

(B)  The  bank  sells  the  consumer's 
loan  and  does  not  retain  the  rights  to 
service  that  loan;  or 

(C)  The  bank  sells  the  consumer 
airline  tickets,  travel  insurance,  or 
traveler's  checks  in  isolated 
transactions. 

(j)  Federal  functional  regulator  means: 

(1)  The  Board  of  Governors  of  the 
Federal  Reserve  System; 

(2)  The  Office  of  the  Comptroller  of 
the  Currency; 

(3)  The  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation; 

(4)  The  Director  of  the  Office  of  Thrift 
Supervision; 

(5)  The  National  Credit  Union 
Administration  Board;  and 

(6)  The  Securities  and  Exchange 
Commission. 

(k)(l)  Financial  institution  means  any 
institution  the  business  of  which  is 
engaging  in  activities  that  are  financial 
in  nature  or  incidental  to  such  financial 
activities  as  described  in  section  4(k)  of 
the  Bank  Holding  Company  Act  of  1956 
(12  U.S.C.  1843(k)). 

(2)  Financial  institution  does  not 
include: 

(i)  Any  person  or  entity  with  respect 
to  any  financial  activity  that  is  subject 
to  the  jurisdiction  of  the  Commodity 
Futures  Trading  C;ommission  under  th« 
Commodity  Exchange  Act  (7  U  S.C.  1  et 
seq.y, 

(ii)  The  Federal  Agricultural  Mortgage 
Corporation  or  any  entity  chartered  and 
operating  under  the  Farm  Credit  Act  of 
1971  (12  use.  2001  ft  seq].  or 

(iii)  Institutions  chartered  by  Congress 
specifically  to  engage  in  securitizations, 
secondary  market  sales  (including  sales 
of  servicing  rights),  or  similar 
transactions  related  to  a  transaction  of  a 
consumer,  as  long  as  such  institutions 
do  not  sell  or  transfer  nonpublic 
personal  information  to  a  nonaffiliated 
third  party. 

(1)(1)  Financial  product  or  service 
means  any  product  or  service  that  a 


financial  holding  company  could  offer 
by  engaging  in  an  activity  that  is 
financial  in  nature  or  incidental  to  such 
a  financial  activity  under  section  4(k)  of 
the  Bank  Holding  Company  Act  of  1956 
(12  U.S.C.  1843{k)). 

(2)  Financial  service  includes  a  bank's 
evaluation  or  brokerage  of  information 
that  the  bank  collects  in  coimection 
with  a  request  or  an  application  from  a 
consiuner  for  a  financial  product  or 
service. 

(m)(l)  Nonaffiliated  third  party  means 
any  person  except: 

(i)  A  bank's  affiliate;  or 

(ii)  A  person  employed  jointly  by  a 
bank  and  any  company  that  is  not  the 
bank's  affiliate  (but  nonaffiliated  third 
party  includes  the  other  company  that 
jointly  employs  the  person). 

(2)  Nonaffiliated  third  party  includes 
any  company  that  is  an  affiliate  solely 
by  virtue  of  a  bank's  (or  its  affiliate's) 
direct  or  indirect  ownership  or  control 
of  the  company  in  conducting  merchant 
banking  or  investment  banking  activities 
of  the  type  described  in  section 
4(k){4)(H)  or  insurance  company 
investment  activities  of  the  type 
described  in  section  4(k)(4)(I)  of  the 
Bank  Holding  Company  Act  of  1956  (12 
U.S.C.  1843(k)(4)(H)  and  (I)). 

(n)(l)  Nonpublic  personal  information 
means: 

(i)  Personally  identifiable  financial 
information;  and 

(ii)  Any  list,  description,  or  other 
grouping  of  consumers  (and  publicly 
available  information  pertaining  to 
them)  that  is  derived  using  any 
personally  identifiable  financial 
information  that  is  not  publicly 
available. 

(2)  Nonpublic  personal  information 
does  not  include: 

(i)  Publicly  available  information, 
except  as  included  on  a  list  described  in 
paragraph  (n)(l)(ii)  of  this  section;  or 

(ii)  Any  list,  description,  or  other 
grouping  of  consumers  (and  publicly 
available  information  pertaining  to 
them)  that  is  derived  without  using  any 
personally  identifiable  financial 
information  that  is  not  publicly 
available 

(3)  Examples  of  lists,  (i)  Nonpublic 
personal  information  includes  any  list 
of  individuals'  names  and  street 
addresses  that  is  derived  in  whole  or  in 
part  using  personally  identifiable 
financial  information  that  is  not 
publicly  available,  such  as  account 
numbers. 

(ii)  Nonpublic  personal  information 
does  not  include  any  list  of  individuals' 
names  and  addresses  that  contains  only 
publicly  available  information,  is  not 
derived  in  whole  or  in  part  using 
personally  identifiable  financial 


information  that  is  not  publicly 
available,  and  is  not  disclosed  in  a 
manner  that  indicates  that  any  of  the 
individuals  on  the  list  is  a  consumer  of 
a  financial  institution. 

(o)(l)  Personally  identifiable  financial 
information  means  any  information: 

(i)  A  consumer  provides  to  a  bank  to 
obtain  a  financial  product  or  service 
from  the  bank; 

(ii)  About  a  consumer  resulting  from 
any  transaction  involving  a  financial 
product  or  service  between  a  bank  and 
a  consumer;  or 

(iii)  The  bank  otherwise  obtains  about 
a  consumer  in  connection  with 
providing  a  financial  product  or  service 
to  that  consiuBer. 

(2)  Examples,  (i)  Information 
included.  Personally  identifiable 
financial  information  includes: 

(A)  Information  a  consumer  provides 
to  a  bank  on  an  application  to  obtain  a 
loan,  credit  card,  or  other  financial 
product  or  service; 

(B)  Account  balance  information, 
payment  history,  overdraft  history,  and 
credit  or  debit  card  piut:hase 
information; 

(C)  The  fact  that  an  individual  is  or 
has  been  one  of  the  bank's  customers  or 
has  obtained  a  financial  product  or 
service  from  the  bank; 

(D)  Any  information  about  the  bank's 
consumer  if  it  is  disclosed  in  a  manner 
that  indicates  that  the  individual  is  or 
has  been  the  bank's  consumer; 

(E)  Any  information  that  a  consumer 
provides  to  a  bank  or  that  the  bank  or 
its  agent  otherwise  obtains  in 
connection  with  collecting  on  a  loan  or 
servicing  a  loan; 

(F)  Any  information  the  bank  collects 
through  an  Internet  "cookie"  (an 
information  collecting  device  from  a 
web  server);  and 

(G)  Information  from  a  consumer 
report. 

(ii)  Information  not  included. 
Personally  identifiable  financial 
information  does  not  include: 

(A)  A  list  of  names  and  addresses  of 
customers  of  an  entity  that  is  not  a 
financial  institution;  and 

(B)  Information  that  does  not  identify 
a  consumer,  such  as  aggregate 
information  or  blind  data  that  does  not 
contain  personal  identifiers  such  as 
account  numbers,  names,  or  addresses. 

(p)(l)  Publicly  available  information 
means  any  information  that  a  bank  has 
a  reasonable  basis  to  believe  is  lawfully 
made  available  to  the  general  public 
from: 

(i)  Federal,  State,  or  local  government 
records; 

(ii)  Widely  distributed  media;  or 

(iii)  Disclosures  to  the  general  public 
that  are  required  to  be  made  by  Federal. 
State,  or  local  law. 


(2)  Reasonable  basis.  A  bank  has  a 
reasonable  basis  to  believe  that 
information  is  lawfully  made  available 
to  the  general  public  if  the  bank  has 
taken  steps  to  determine: 

(i)  That  the  information  is  of  the  type 
that  is  available  to  the  general  public; 
and 

(ii)  Whether  an  individual  can  direct 
that  the  information  not  be  made 
available  to  the  general  public  and,  if  so, 
that  the  bank's  consumer  has  not  done 
so. 

(3)  Examples,  (i)  Government  records. 
Publicly  available  information  in 
government  records  includes 
information  in  government  real  estate 
records  and  security  interest  filings. 

(ii)  Widely  distributed  media.  Publicly 
available  information  from  widely 
distributed  media  includes  information 
from  a  telephone  book,  a  television  or 
radio  program,  a  newspaper,  or  a  web 
site  that  is  available  to  the  general 
public  on  an  unrestricted  basis.  A  web 
site  is  not  restricted  merely  because  an 
Internet  service  provider  or  a  site 
operator  requires  a  fee  or  a  password,  so 
long  as  access  is  available  to  the  general 
public. 

(iii)  Reasonable  basis.  (A)  A  bank  has 
a  reasonable  basis  to  believe  that 
mortgage  information  is  lawfully  made 
available  to  the  general  public  if  the 
bank  has  determined  that  the 
information  is  of  the  type  included  on 
the  public  record  in  the  jurisdiction 
where  the  mortgage  would  be  recorded. 

(B)  A  bank  has  a  reasonable  basis  to 
believe  that  an  individual's  telephone 
number  is  lawfully  made  available  to 
the  general  public  if  the  bank  has 
located  the  telephone  number  in  the 
telephone  book  or  the  consumer  has 
informed  you  that  the  telephone  number 
is  not  unlisted. 

Subpart  A — Privacy  and  Opt  Out 
Notices 

§  40.4    Initial  privacy  notice  to  consumers 
required. 

(a)  Initial  notice  requirement.  A  bank 
must  provide  a  clear  and  conspicuous 
notice  that  accurately  reflects  its  privacy 
policies  and  practices  to: 

(1)  Cusfomer.  An  individual  who 
becomes  the  bank's  customer,  not  later 
than  when  the  bank  establishes  a 
customer  relationship,  except  as 
provided  in  paragraph  (e)  of  this 
section;  and 

(2)  Consumer.  A  consumer,  before  the 
bank  discloses  any  nonpublic  personal 
information  about  the  consumer  to  any 
nonaffiliated  third  party,  if  the  bank 
makes  such  a  disclosure  other  than  as 
authorized  by  §§40.14  and  40.15. 

(b)  When  initial  notice  to  a  consumer 
is  not  required.  A  bank  is  not  required 


to  provide  an  initieJ  notice  to  a 
consumer  under  paragraph  (a)  of  this 
section  if: 

(1)  The  bank  does  not  disclose  any 
nonpublic  personal  information  about 
the  consumer  to  any  nonaffiliated  third 
party,  other  than  as  authorized  by 
§§40.14  and  40.15;  and 

(2)  The  bank  does  not  have  a  customer 
relationship  with  the  consumer. 

(c)  When  the  bank  establishes  a 
customer  relationship.  (1)  General  rule. 
A  bank  establishes  a  customer 
relationship  when  it  and  the  consumer 
enter  into  a  continuing  relationship. 

(2)  Special  rule  for  wans.  A  bank 
establishes  a  customer  relationship  with 
a  consiuner  when  the  bank  originates  a 
loan  to  the  consumer  for  personal, 
family,  or  household  purposes.  If  the 
bemk  subsequently  transfers  the 
servicing  rights  to  that  loan  to  another 
financial  institution,  the  customer 
relationship  transfers  with  the  servicing 
rights. 

(3)(i)  Examples  of  establishing 
customer  relationship.  A  bank 
establishes  a  customer  relationship 
when  the  consiuner: 

(A)  Opens  a  credit  card  account  with 
the  bank; 

(B)  Executes  the  contract  to  open  a 
deposit  account  with  the  bank,  obtains 
credit  from  the  bank,  or  purchases 
insurance  from  the  bank; 

(C)  Agrees  to  obtain  financial, 
economic,  or  investment  advisory 
services  from  the  bank  for  a  fee;  or 

(D)  Becomes  the  bank's  client  for  the 
purpose  of  the  bank's  providing  credit 
counseling  or  tax  preparation  services. 

(ii)  Examples  of  loan  rule.  A  bank 
establishes  a  customer  relationship  with 
a  consumer  who  obtains  a  loan  for 
personal,  family,  or  household  purposes 
when  the  bank: 

(A)  Originates  the  loan  to  the 
consumer;  or 

(B)  Purchases  the  servicing  rights  to 
the  consumer's  loan. 

(d)  Existing  customers.  When  an 
existing  customer  obtains  a  new 
financial  product  or  service  from  a  bank 
that  is  to  be  used  primarily  for  personal, 
family,  or  household  purposes,  the  bank 
satisfies  the  initial  notice  requirements 
of  paragraph  (a)  of  this  section  as 
follows: 

(1)  The  bank  may  provide  a  revised 
privacy  notice,  under  §  40.8,  that  covers 
the  customer's  new  financial  product  or 
service;  or 

(2)  If  the  initial,  revised,  or  annual 
notice  that  the  bank  most  recently 
provided  to  that  customer  was  accurate 
with  respect  to  the  new  financial 
product  or  service,  the  bank  does  not 
need  to  provide  a  new  privacy  notice 
under  paragraph  (a)  of  this  section. 


(e)  Exceptions  to  allow  subsequent 
deliver^'  of  notice.  (1)  A  bank  may 
provide  the  initial  notice  required  by 
peu-agraph  (a)(1)  of  this  section  within  a 
reasonable  time  after  the  bank 
establishes  a  customer  relationship  if: 

(i)  Establishing  the  customer 
relationship  is  not  at  the  customer's 
election;  or 

(ii)  Providing  notice  not  later  than 
when  the  bank  establishes  a  customer 
relationship  would  substantially  delay 
the  customer's  transaction  and  the 
customer  agrees  to  receive  the  notice  at 
a  later  time. 

(2)  Examples  of  exceptions,  (i)  Not  at 
customer's  election.  Establishing  a 
customer  relationship  is  not  at  the 
customer's  election  if  a  bank  acquires  a 
customer's  deposit  liability  or  the 
servicing  rights  to  a  customer's  loan 
from  another  financial  institution  and 
the  customer  does  not  have  a  choice 
about  the  bank's  acquisition. 

(ii)  Substantial  delay  of  customer's 
transaction.  Providing  notice  not  later 
than  v/hen  a  bank  establishes  a 
customer  relationship  would 
substantially  delay  the  customer's 
transaction  when: 

(A)  The  bank  and  the  individual  agree 
over  the  telephone  to  enter  into  a 
customer  relationship  involving  prompt 
delivery  of  the  financial  product  or 
service;  or 

(B)  The  bank  establishes  a  customer 
relationship  with  an  individual  under  a 
program  authorized  by  Title  FV  of  the 
Higher  Education  Act  of  1965  (20  U.S.C. 
1070  et  seq.)  or  similar  student  loan 
programs  where  loan  proceeds  are 
disbursed  promptly  without  prior 
communication  between  the  bank  and 
the  customer. 

(iii)  No  substantial  delay  of 
customer's  transaction.  Providing  notice 
not  later  than  when  a  bank  establishes 
a  customer  relationship  would  not 
substantially  delay  the  customer's 
transaction  when  the  relationship  is 
initiated  in  person  at  the  bank's  office 
or  through  other  means  by  which  the 
customer  may  view  the  notice,  such  as 
on  a  web  site. 

(f)  Delivery.  When  a  bank  is  required 
to  deliver  an  initial  privacy  notice  by 
this  section,  the  bank  must  deliver  it 
according  to  §  40.9.  If  the  bank  uses  a 
short-form  initial  notice  for  non- 
customers  according  to  §  40.6(d).  the 
bank  may  deliver  its  privacy  notice 
according  to  §  40, 6(d)(3). 

§40.5    Annual  privacy  notice  to  customers 
required. 

(a)(1)  General  rule.  A  bank  must 
provide  a  clear  and  conspicuous  notice 
to  customers  that  accurately  reflects  its 
privacy  policies  and  practices  not  less 
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than  annually  during  the  liontinuation 
of  the  customer  relationship.  Annually 
means  at  least  once  in  any  period  of  12 
consecutive  months  during  which  that 
relationship  exists.  A  bank  mav  define 
the  12-consecutive-month  period,  but 
the  bank  must  apply  it  to  the  customer 
on  a  consistent  basis. 

(2)  Example  A  bank  provides  a  notice 
annually  if  it  defines  the  12- 
consecutive-monfh  period  as  a  calendar 
year  and  provides  the  annual  notice  to 
the  customer  once  in  each  calendar  year 
following  the  calendar  year  in  which  the 
bank  provided  the  initial  notice.  For 
example,  if  a  customer  opens  an  account 
on  any  day  of  year  1,  the  bank  must 
provide  an  annual  notice  to  that 
customer  by  December  31  of  year  2. 

(b)(1)  Termination  of  customer 
relationship  A  bank  is  not  required  to 
provide  an  annual  notice  to  a  former 
customer. 

(2)  Examples.  A  bank's  customer 
becomes  a  former  customer  when: 

(i)  In  the  case  of  a  deposit  account,  the 
account  is  inactive  under  the  bank's 
policies; 

(ii)  In  the  case  of  a  closed-end  loan, 
the  customer  pays  the  loan  in  full,  the 
bank  charges  off  the  loan,  or  the  bank 
sells  the  loan  without  retaining 
servicing  rights; 

(iii)  In  the  case  of  a  credit  card 
relationship  or  other  open-end  credit 
relationship,  the  bank  no  longer 
provides  any  statements  or  notices  to 
the  customer  concerning  that 
relationship  or  the  bank  .sells  the  credit 
card  receivables  without  retaining 
servicing  rights;  or 

(iv)  The  bank  has  not  communicated 
with  the  customer  about  the 
relationship  for  a  period  of  12 
consecutive  months,  other  than  to 
provide  annual  privacy  notices  or 
promotional  material. 

(c)  Special  rule  for  loans.  If  a  bank 
does  not  have  a  customer  relationship 
with  a  consumer  under  the  special  rule 
for  loans  in  i^  40.4(c)(2),  then  the  bank 
need  not  provide  an  annual  notice  to 
that  consumer  under  this  section. 

(d)  Deliver}-.  When  a  hank  is  required 
to  deliver  an  annual  privacv  notice  by 
this  section,  the  bank  must  deliver  it 
according  to  «j40.9. 

§40.6    Information  to  t>e  included  in 
privacy  notices. 

(a)  General  rule  The  initial,  annual, 
and  revised  privacy  notices  that  a  bank 
provides  under  *^<?40.4,  40.5,  and  40.8 
must  include  each  of  the  following 
items  of  information,  in  addition  to  anv 
other  information  the  bank  wishes  to 
provide,  that  applies  to  the  bank  and  to 
the  consumers  to  whom  the  bank  sends 
its  privacy  notice. 


( 1 )  The  categories  of  nonpublic 
personal  information  that  the  bank 
colltHits; 

(2)  The  categories  of  nonpublic 
personal  information  that  the  bank 
discloses: 

(3)  The  categories  of  affiliates  and 
nonaffiliated  third  parties  to  whom  the 
bank  discloses  nonpublic  personal 
information,  other  than  those  parties  to 
whom  the  bank  discloses  information 
under  §§40.14  and  40.15; 

(4)  The  categories  of  nonpublic 
personal  information  about  the  bank's 
former  customers  that  the  bank 
discloses  and  the  categories  of  affiliates 
and  nonaffiliated  third  parties  to  whom 
the  bank  discloses  nonpublic  personal 
information  about  the  bank's  former 
customers,  other  than  those  parties  to 
whom  the  bank  discloses  information 
under  §§40.14  and  40.15; 

(5)  If  a  bank  discloses  nonpublic 
personal  information  to  a  nonaffiliated 
third  party  under  §40.13  (and  no  other 
exception  in  §§  40.14  or  40.15  applies  to 
that  disclosure),  a  separate  statement  of 
the  categories  of  information  the  bank 
discloses  and  the  categories  of  third 
parties  with  whom  the  bank  has 
contracted; 

(6)  An  explanation  of  the  consumer's 
right  under  §  40.10(a)  to  opt  out  of  the 
disclosure  of  nonpublic  personal 
information  to  nonaffiliated  third 
parties,  including  the  method(s)  by 
which  the  consumer  may  exercise  that 
right  at  that  time; 

(7)  Any  disclosures  that  the  bank 
makes  under  section  603{d)(2)(A)(iii)  of 
the  Fair  Credit  Reporting  Act  (15  U.S.C. 
lB81a(d)(2)(A)(iii))  (that  is,  notices 
regarding  the  ability  to  opt  out  of 
disclosures  of  information  among 
affiliates); 

(8)  The  bank's  policies  and  practices 
with  respect  to  protecting  the 
confidentiality  and  security  of 
nonpublic  personal  information:  and 

(9)  Any  ni.sclosure  that  the  bank 
makes  under  paragraph  (b)  of  this 
section. 

(b)  Description  of  nonaffiliated  third 
parties  subject  to  exceptions.  If  a  bank 
discloses  nonpublic  personal 
inf(irmati(m  to  third  parties  as 
authorized  under  §§40.14  and  40.15. 
the  bank  is  not  required  to  list  those 
exceptions  in  the  initial  or  annual 
privacy  notices  required  by  §§40.4  and 
40.5.  When  describing  the  categories 
with  respect  to  those  parties,  the  bank 
is  required  to  state  only  that  it  makes 
disclosures  to  other  nonaffiliated  third 
parties  as  permitted  by  law. 

(c)  Examples.  (1)  Categories  of 
nonpublic  personal  information  that  the 
bank  collects.  A  bank  satisfies  the 
requirement  to  categorize  the  nonpublic 


personal  information  that  it  collects  if  it 
lists  the  following  categories,  as 
applicable: 

(i)  Information  from  the  consumer; 

(ii)  Information  about  the  consumer's 
transactions  with  the  bank  or  its 
affiliates; 

(iii)  Information  about  the  consumer's 
transactions  with  nonaffiliated  third 
parties;  and 

(iv)  Information  from  a  consumer 
reporting  agency. 

(2)  Categories  of  nonpublic  personal 
information  the  bank  discloses,  (i)  A 
bank  satisfies  the  requirement  to 
categorize  the  nonpublic  personal 
information  that  it  discloses  if  the  bank 
lists  the  categories  described  in 
paragraph  (e)(1)  of  this  section,  as 
applicable,  and  a  few  examples  to 
illustrate  the  types  of  information  in 
each  category. 

(ii)  If  a  Dank  reserves  the  right  to 
disclose  all  of  the  nonpublic  personal 
information  about  consiuners  that  it 
collects,  it  may  simply  state  that  fact 
without  describing  the  categories  or 
examples  of  the  nonpublic  personal 
information  it  discloses. 

(3)  Categories  of  affiliates  and 
nonaffiliated  third  parties  to  whom  the 
bank  discloses.  A  bank  satisfies  the 
requirement  to  categorize  the  affiliates 
and  nonaffiliated  third  parties  to  whom 
it  discloses  nonpublic  personal 
information  if  the  bank  lists  the 
following  categories,  as  applicable,  and 
a  few  examples  to  illustrate  the  types  of 
third  parties  in  each  category: 

(i)  Financial  service  providers; 
(ii)  Non-financial  companies;  and 
(iii)  Others. 

(4)  Disclosures  under  exception  for 
sei\'ice  providers  and  joint  marketers.  If 
a  bank  discloses  nonpublic  personal 
information  under  the  exception  in 

§  40.13  to  a  nonaffiliated  third  party  to 
market  products  or  services  that  it  offers 
alone  or  jointly  with  another  financial 
institution,  the  bank  satisfies  the 
disclosure  requirement  of  paragraph 
(a)(5)  of  this  section  if  it: 

(i)  Lists  the  categories  of  nonpublic 
personal  information  it  discloses,  using 
the  same  categories  and  examples  the 
bank  used  to  meet  the  requirements  of 
paragraph  (a)(2)  of  this  section,  as 
applicable:  and 

(ii)  States  whether  the  third  party  is: 

(A)  A  service  provider  that  performs 
marketing  services  on  the  bank's  behalf 
or  on  behalf  of  the  bank  and  another 
financial  institution;  or 

(B)  A  financial  institution  with  whom 
the  bank  has  a  joint  marketing 
agreement. 

(5)  Simplified  notices.  If  a  bank  does 
not  disclose,  and  does  not  wish  to 
reserve  the  right  to  disclose,  nonpublic 


personal  information  about  customers  or 
former  customers  to  affiliates  or 
nonaffiliated  third  parties  except  as 
authorized  under  §§40.14  and  40.15, 
the  bank  may  simply  state  that  fact,  in 
addition  to  the  information  it  must 
provide  under  paragraphs  (a)(1).  (a)(8), 
(a)(9),  and  (b)  of  this  section. 

(6)  Confidentiality  and  security.  A 
bank  describes  its  policies  and  practices 
with  respect  to  protecting  the 
confidentisdity  and  security  of 
nonpublic  personal  information  if  it 
does  both  of  the  following: 

(i)  Describes  in  general  terms  who  is 
authorized  to  have  access  to  the 
information;  and 

(ii)  States  whether  the  bank  has 
security  practices  and  procedures  in 
place  to  ensure  the  confidentiality  of  the 
information  in  accordance  with  the 
bank's  policy.  The  bank  is  not  required 
to  describe  technical  information  about 
the  safeguards  it  uses. 

(d)  Short-form  initial  notice  with  opt 
out  notice  for  non-customers.  (1)  A  bank 
may  satisfy  the  initial  notice 
requirements  in  §§  40.4(a)(2),  40.7(b), 
and  40.7(c)  for  a  consumer  who  is  not 

a  customer  by  providing  a  short-form 
initial  notice  at  the  same  time  as  the 
bank  delivers  an  opt  out  notice  as 
required  in  §40.7. 

(2)  A  short-form  initial  notice  must: 
(i)  Be  clear  and  conspicuous: 

(ii)  State  that  the  bank's  privacy 
notice  is  available  upon  request;  and 

(iii)  Explain  a  reasonable  means  by 
which  the  consumer  may  obtain  that 
notice. 

(3)  The  bank  must  deliver  its  short- 
form  initial  notice  according  to  §40.9. 
The  bank  is  not  required  to  deliver  its 
privacy  notice  with  its  short-form  initial 
notice.  The  bank  instead  may  simply 
provide  thp  consumer  a  reasonable 
means  to  obtain  its  privacy  notice.  If  a 
consumer  who  receives  the  bank's  short- 
form  notice  requests  the  bank's  privacy 
notice,  the  bank  must  deliver  its  privacy 
notice  according  to  §40.9. 

(4)  Examples  of  obtaining  privacy 
notice.  The  bank  provides  a  reasonable 
means  by  which  a  consumer  may  obtain 
a  copy  of  its  privacy  notice  if  the  bank: 

(i)  Provides  a  toll-free  telephone 
number  that  the  consumer  may  call  to 
request  the  notice;  or 

(ii)  For  a  consumer  who  conducts 
business  in  person  at  the  bank's  office, 
maintain  copies  of  the  notice  on  hand 
that  the  bank  provides  to  the  consumer 
immediately  upon  request. 

(e)  Future  disclosures.  The  bank's 
notice  may  include. 

(1)  Categories  of  nonpublic  personal 
information  that  the  bank  reserves  the 
right  to  disclose  in  the  future,  but  do  not 
currently  disclose;  and 


(2)  Categories  of  affiliates  or 
nonaffiliated  third  parties  to  whom  the 
bank  reserves  the  right  in  the  future  to 
disclose,  but  to  whom  the  bank  does  not 
currently  disclose,  nonpublic  personal 
information. 

(f)  Sample  clauses.  Sample  clauses 
illustating  some  of  the  notice  content 
required  by  this  section  are  included  in 
Appendix  A  of  this  part. 

§  40.7    Form  of  opt  out  notice  to 
consumers;  opt  out  methods. 

(a)  (l)  Form  of  opt  out  notice.  If  a  bank 
is  required  to  provide  an  opt  out  notice 
under  §  40.10(a),  it  must  provide  a  clear 
and  conspicuous  notice  to  each  of  its 
consumers  that  accurately  explains  the 
right  to  opt  out  under  that  section.  The 
notice  must  state: 

(i)  That  the  bank  discloses  or  reserves 
the  right  to  disclose  nonpublic  personal 
information  about  its  consumer  to  a 
nonaffiliated  third  party; 

(ii)  That  the  consumer  has  the  right  to 
opt  out  of  that  disclosure;  and 

(iii)  A  reasonable  means  by  which  the 
consumer  may  exercise  the  opt  out 
right. 

(2)  Examples,  (i)  Adequate  opt  out 
notice.  A  bank  provides  adequate  notice 
that  the  consiuner  can  opt  out  of  the 
disclosure  of  nonpublic  personal 
information  to  a  nonaffiliated  third 
party  if  the  bank: 

(A)  Identifies  all  of  the  categories  of 
nonpublic  personal  information  that  it 
discloses  or  reserves  the  right  to 
disclose,  and  all  of  the  categories  of 
nonaffiliated  third  parties  to  which  the 
bank  discloses  the  information,  as 
described  in  §40. 6(a)(2)  and  (3),  and 
states  that  the  consumer  can  opt  out  of 
the  disclosure  of  that  information;  and 

(B)  Identifies  the  finemcial  products  or 
services  that  the  cor^oumer  obtains  from 
the  bank,  either  singly  or  jointly,  to 
which  the  opt  out  direction  would 
apply. 

(ii)  Reasonable  opt  out  means.  A  bank 
provides  a  reasonable  means  to  exercise 
an  opt  out  right  if  it: 

(A)  Designates  check-off  boxes  in  a 
prominent  position  on  the  relevant 
forms  with  the  opt  out  notice; 

(B)  Includes  a  reply  form  together 
with  the  opt  out  notice; 

(C)  Provides  an  electronic  means  to 
opt  out,  such  as  a  form  that  can  be  sent 
via  electronic  mail  or  a  process  at  the 
bank's  web  site,  if  the  consumer  agrees 
to  the  electronic  delivery  of  information; 
or 

(D)  Provides  a  toll-free  telephone 
number  that  consumers  may  call  to  opt 
out. 

(iii)  Unreasonable  opt  out  means.  A 
bank  does  not  provide  a  reasonable 
means  of  opting  out  if: 


(A)  The  only  meems  of  opting  out  is 
for  the  consumer  to  WTite  his  or  her  own 
letter  to  exercise  that  opt  out  right;  or 

(B)  The  only  means  of  opting  out  as 
described  in  any  notice  subsequent  to 
the  initial  notice  is  to  use  a  check-off 
box  that  the  bank  provided  with  the 
initial  notice  but  did  not  include  with 
the  subsequent  notice. 

(iv)  Specific  opt  out  means.  A  bank 
may  require  each  consumer  to  opt  out 
through  a  specific  means,  as  long  as  that 
means  is  reasonable  for  that  consumer. 

(b)  Same  form  as  initial  notice 
permitted.  A  bank  may  provide  the  opt 
out  notice  together  with  or  on  the  same 
written  or  electronic  form  as  the  initial 
notice  the  bank  provides  in  accordance 
with  §40.4. 

(c)  Initial  notice  required  when  opt 
out  notice  delivered  subsequent  to 
initial  notice.  If  a  bank  provides  the  opt 
out  notice  later  than  required  for  the 
initial  notice  in  accordance  with  §40.4. 
the  bank  must  also  include  a  copy  of  the 
initial  notice  with  the  opt  out  notice  in 
writing  or.  if  the  consumer  agrees, 
electronically. 

(d)  Joint  relationships.  (1)  If  two  or 
more  consumers  jointly  obtain  a 
financial  product  or  ser\ice  from  a  bank, 
the  bank  may  provide  a  single  opt  out 
notice.  The  bank's  opt  out  notice  must 
explain  how  the  bank  will  treat  an  opt 
out  direction  by  a  joint  consumer  (as 
explained  in  paragraph  (d)(5)  of  this 
section). 

(2)  Any  of  the  joint  consumers  may 
exercise  the  right  to  opt  out.  The  bank 
may  either: 

(i)  Treat  an  opt  out  direction  by  a  joint 
consumer  as  applying  to  all  of  the 
associated  joint  consumers;  or 

(ii)  Permit  each  joint  consumer  to  opt 
out  separately. 

(3)  If  a  bank  permits  each  joint 
consumer  to  opt  out  separately,  the  bank 
must  permit  one  of  the  joint  consumers 
to  opt  out  on  behalf  of  all  of  the  joint 
consumers. 

(4)  A  bank  may  not  require  all  joint 
consumers  to  opt  out  before  it 
implements  any  opt  out  direction. 

(5)  Example.  If  John  and  Mar%'  have  a 
joint  checking  account  with  a  bank  and 
arranges  for  the  bank  to  send  statements 
to  John's  address,  the  bank  may  do  any 
of  the  following,  but  it  must  explain  in 
its  opt  out  notice  which  opt  out  policy 
the  bank  will  follow: 

(i)  Send  a  single  opt  out  notice  to 
John's  address,  but  the  bank  must  accept 
an  opt  out  direction  from  either  John  or 
Mar}'. 

(ii)  Treat  an  opt  out  direction  by 
either  John  or  Mar\'  as  applying  to  the 
entire  account.  If  the  bank  does  so  and 
John  opts  out.  the  bank  may  not  require 
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Mary  to  opt  out  as  well  before 
implementing  John's  opt  out  direction. 

(lii)  Permit  John  and  Mary  to  make 
different  opt  out  directions.  If  the  bank 
does  so: 

(A)  It  must  permit  John  and  Mary  to 
opt  out  for  each  other; 

(B)  If  both  opt  out,  the  bank  must 
permit  both  of  them  to  notify  it  in  a 
single  response  (such  as  on  a  form  or 
through  a  telephone  call);  and 

(C)  If  John  opts  out  and  Mary  does 
not,  the  bank  may  only  disclose 
nonpublic  personal  information  about 
Mary,  but  not  about  John  and  not  about 
John  and  Mary  jointly. 

(e)  Time  to  comply  with  opt  out.  A 
bank  must  comply  with  a  consumer's 
opt  out  direction  as  soon  as  reasonably 
practicable  after  the  bank  receives  it. 

(f)  Continuing  right  to  opt  out.  A 
consumer  may  exercise  the  right  to  opt 
out  at  any  time. 

(g)  Duration  of  consumer's  opt  out 
direction.  (1)  A  consumer's  direction  to 
opt  out  under  this  section  is  effective 
until  the  consumer  revokes  it  in  writing 
or,  if  the  consumer  agrees, 
electronically. 

(2)  When  a  customer  relationship 
terminates,  the  customer's  opt  out 
direction  continues  to  apply  to  the 
nonpublic  personal  information  that  the 
bank  collected  during  or  related  to  that 
relationship.  If  the  individual 
subsequently  establishes  a  new 
customer  relationship  with  the  bank,  the 
opt  out  direction  that  applied  to  the 
former  relationship  does  not  apply  to 
the  new  relationship. 

(h)  Delivery.  When  a  bank  is  required 
to  deliver  an  opt  out  notice  by  this 
section,  the  bank  must  deliver  it 
according  to  §  40.9. 

§  40.8    Revised  privacy  notices. 

(a)  General  rule.  Except  as  otherwise 
authorized  in  this  part,  a  bank  must  not, 
directly  or  through  any  affdiate,  disclose 
any  nonpublic  personal  information 
about  a  consumer  to  a  nonaffdiated 
third  party  other  than  as  described  in 
the  initial  notice  that  the  bank  provided 
to  that  consumer  under  §40.4,  unless: 

(1)  The  bank  has  provided  to  the 
consumer  a  clear  and  conspicuous 
revised  notice  that  accurately  describes 
its  policies  and  practices; 

(2)  The  bank  has  provided  to  the 
consumer  a  new  opt  out  notice; 

(3)  The  bank  has  given  the  consumer 
a  reasonable  opportunity,  before  the 
bank  discloses  the  information  to  the 
nonaffiliated  third  party,  to  opt  out  of 
the  disclosure;  and 

(4)  The  consumer  does  not  opt  out. 

(b)  Examples.  (1)  Except  as  otherwise 
permitted  by  §§40.13.  40.14,  and  40.1,'S, 
a  bank  must  provide  a  revised  notice 
before  it: 


(i)  Discloses  a  new  category  of 
nonpublic  personal  information  to  any 
nonaffiliated  third  party; 

(ii)  Discloses  nonpublic  personal 
information  to  a  new  categon,'  of 
nonaffiliated  third  party;  or 

(iii)  Disclose  nonpublic  personal 
information  about  a  former  customer  to 
a  nonaffiliated  third  party,  if  that  former 
customer  has  not  had  the  opportunity  to 
exercise  an  opt  out  right  regarding  that 
disclosure. 

(2)  A  revised  notice  is  not  required  if 
the  bank  discloses  nonpublic  personal 
information  to  a  new  nonaffiliated  third 
party  that  the  bank  adequately  described 
in  its  prior  notice. 

(c)  Delivery.  When  a  bank  is  required 
to  deliver  a  revised  privacy  notice  by 
this  section,  the  bank  must  deliver  it 
according  to  §  40.9. 

§40.9    Delivering  privacy  and  opt  out 
notices. 

(a)  How  to  provide  notices.  A  bank 
must  provide  any  privacy  notices  and 
opt  out  notices,  including  short-form 
initial  notices,  that  this  part  requires  so 
that  each  consumer  can  reasonably  be 
expected  to  receive  actual  notice  in 
writing  or,  if  the  consumer  agrees, 
electronically. 

(b)  (1)  Examples  of  reasonable 
expectation  of  actual  notice.  A  bank 
may  reasonably  expect  that  a  consumer 
will  receive  actual  notice  if  the  bank: 

(i)  Hand-delivers  a  printed  copy  of  the 
notice  to  the  consumer; 

(ii)  Mails  a  printed  copy  of  the  notice 
to  the  last  known  address  of  the 
consumer; 

(iii)  For  the  consumer  who  conducts 
transactions  electronically,  posts  the 
notice  on  the  electronic  site  and 
requires  the  consumer  to  acknowledge 
receipt  of  the  notice  as  a  necessary  step 
to  obtaining  a  particular  financial 
product  or  service; 

(iv)  For  an  isolated  transaction  with 
the  consumer,  such  as  an  ATM 
transaction,  posts  the  notice  on  the 
ATM  screen  and  requires  the  consumer 
to  acknowledge  receipt  of  the  notice  as 
a  necessar\'  step  to  obtaining  the 
particular  financial  product  or  service. 

(2)  Examples  of  unreasonable 
expectation  of  actual  notice.  A  bank 
may  not,  however,  reasonably  expect 
that  a  consumer  will  receive  actual 
notice  of  its  privacy  policies  and 
practices  if  it: 

(i)  Only  posts  a  sign  in  its  branch  or 
office  or  generally  publish 
advertisements  of  its  privacy  policies 
and  practices; 

(ii)  Sends  the  notice  via  electronic 
mail  to  a  consumer  who  does  not  obtain 
a  financial  product  or  service  from  the 
bank  electronically. 


(c)  Annual  notices  only.  A  bank  may 
reasonably  expect  that  a  customer  will 
receive  actual  notice  of  the  bank's 
annual  privacy  notice  if: 

(1)  The  customer  uses  the  bank's  web 
site  to  access  financial  products  and 
services  electronically  and  agrees  to 
receive  notices  at  the  web  site  and  the 
bank  posts  its  current  privacy  notice 
continuously  in  a  clear  and  conspicuous 
manner  on  the  web  site;  or 

(2)  The  customer  has  requested  that 
the  bank  refrain  from  sending  any 
information  regarding  the  customer 
relationship,  and  the  bank's  current 
privacy  notice  remains  available  to  the 
customer  upon  request. 

(d)  Oral  description  of  notice 
insufficient.  A  bank  may  not  provide 
any  notice  required  by  this  part  solely 
by  orally  explaining  the  notice,  either  in 
person  or  over  the  telephone. 

(e)  Retention  or  accessibility  of  notices 
for  customers.  (1)  For  customers  only,  a 
bank  must  provide  the  initial  notice 
required  by  §  40.4(a)(1),  the  annual 
notice  required  by  §  40.5(a),  and  the 
revised  notice  required  by  §  40.8  so  that 
the  customer  can  retain  them  or  obtain 
them  later  in  writing  or,  if  the  customer 
agrees,  electronically. 

(2)  Examples  of  retention  or 
accessibility.  A  bank  provides  a  privacy 
notice  to  the  customer  so  that  the 
customer  can  retain  it  or  obtain  it  later 
if  the  bank: 

(i)  Hand-delivers  a  printed  copy  of  the 
notice  to  the  customer; 

(ii)  Mails  a  printed  copy  of  the  notice 
to  the  last  known  address  of  the 
customer;  or 

(iii)  Makes  its  current  privacy  notice 
available  on  a  web  site  (or  a  link  to 
another  web  site)  for  the  customer  who 
obtains  a  financial  product  or  service 
electronically  and  agrees  to  receive  the 
notice  at  the  web  site. 

(f)  Joint  notice  with  other  financial 
institutions.  A  bank  may  provide  a  joint 
notice  from  it  and  one  or  more  of  its 
affiliates  or  other  financial  institutions, 
as  identified  in  the  notice,  as  long  as  the 
notice  is  accurate  with  respect  to  the 
bank  and  the  other  institutions. 

(g)  Joint  relationships.  If  two  or  more 
consumers  jointly  obtain  a  financial 
product  or  service  from  a  bank,  the  bank 
may  satisfy  the  initial,  annual,  and 
revised  notice  requirements  of 

§§  40.4(a),  40.5(a),  and  40.8(a), 
respectively,  by  providing  one  notice  to 
those  consumers  jointly. 

Sut)part  B — Limits  on  Disclosures 

§  40.1 0    Limits  on  disclosure  of  non-public 
personal  Information  to  nonaffiliated  third 
parties. 

(a)(1)  Conditions  for  disclosure. 
Except  as  otherwise  authorized  in  this 


part,  a  bank  may  not,  directly  or  through 
any  affiliate,  disclose  any  nonpublic 
personal  information  about  a  consimier 
to  a  nonaffiliated  third  party  unless: 

(i)  The  bank  has  provided  to  the 
consumer  an  initial  notice  as  required 
under  §40.4; 

(ii)  The  bardc  has  provided  to  the 
consumer  an  opt  out  notice  as  required 
in  §40.7; 

(iii)  The  bank  has  given  the  consumer 
a  reasonable  opportunity,  before  it 
discloses  the  information  to  the 
nonaffiliated  third  party,  to  opt  out  of 
the  disclosure;  and 

(iv)  The  consumer  does  not  opt  out. 

(2)  Opt  out  definition.  Opt  out  means 
a  direction  by  the  consumer  that  the 
bank  not  disclose  nonpublic  personal 
information  about  that  consumer  to  a 
nonaffiliated  third  party,  other  than  as 
permitted  by  §§40.13,  40.14,  and  40.15. 

(3)  Examples  of  reasonable 
opportunity  to  opt  out.  A  bank  provides 
a  consumer  with  a  reasonable 
opportunity  to  opt  out  if: 

(i)  By  mail.  The  bank  mails  the  notices 
required  in  paragraph  (a)(1)  of  this 
section  to  the  consumer  and  allows  the 
consumer  to  opt  out  by  mailing  a  form, 
calling  a  toll-free  telephone  number,  or 
any  other  reasonable  means  within  30 
days  from  the  date  the  bank  mailed  the 
notices. 

(ii)  By  electronic  means.  A  customer 
opens  an  on-line  account  with  a  bank 
and  agrees  to  receive  the  notices 
required  in  paragraph  (a)(1)  of  this 
section  electronically,  and  the  bank 
allows  the  customer  to  opt  out  by  any 
reasonable  means  within  30  days  after 
the  date  that  the  customer  acknowledges 
receipt  of  the  notices  in  conjunction 
with  opening  the  account. 

(iii)  Isolated  transaction  with 
consumer.  For  an  isolated  transaction, 
such  as  the  purchase  of  a  cashier's 
check  by  a  consumer,  a  bank  provides 
the  consiuner  with  a  reasonable 
opportunity  to  opt  out  if  the  bank 
provides  the  notices  required  in 
paragraph  (a)(1)  of  this  section  at  the 
time  of  the  transaction  and  requests  that 
the  consumer  decide,  as  a  necesscur  part 
of  the  transaction,  whether  to  opt  out 
before  completing  the  transaction. 

(b)  Application  of  opt  out  to  all 
consumers  and  all  nonpublic  personal 
information.  (1)  A  bank  must  comply 
with  this  section,  regardless  of  whether 
the  bank  and  the  consumer  have 
established  a  customer  relationship. 

(2)  Unless  a  bank  complies  with  this 
section,  the  bank  may  not,  directly  or 
through  any  affiliate,  disclose  any 
nonpublic  personal  information  about  a 
consumer  that  the  bank  has  collected, 
regardless  of  whether  the  bank  collected 


it  before  or  after  receiving  the  direction 
to  opt  out  from  the  consumer. 

(c)  Partial  opt  out.  A  bank  may  allow 
a  consumer  to  select  certain  nonpublic 
personal  information  or  certain 
nonaffiliated  third  parties  with  respect 
to  which  the  consumer  wishes  to  opt 
out. 

§40.1 1     Limits  on  redlsclosure  and  reuse 
of  information. 

(a)(1)  Information  the  bank  receives 
under  an  exception.  If  a  bank  receives 
nonpublic  personal  information  from  a 
nonaffiliated  financial  institution  under 
an  exception  in  §§  40.14  or  40.15  of  this 
part,  the  bank's  disclosure  and  use  of 
that  information  is  limited  as  follows: 

(i)  The  bank  may  disclose  the 
information  to  the  affiliates  of  the 
financial  institution  from  which  the 
bank  received  the  information; 

(ii)  The  bank  may  disclose  the 
information  to  its  affiliates,  but  the 
bardc's  affiliates  may.  in  turn,  disclose 
and  use  the  information  only  to  the 
extent  that  the  bank  may  disclose  and 
use  the  information;  and 

(iii)  The  bank  may  disclose  and  use 
the  information  pursuant  to  an 
exception  in  §§  40.14  or  40.15  in  the 
ordinary  course  of  business  to  carr)'  out 
the  activity  covered  by  the  exception 
under  which  the  bank  received  the 
information. 

(2)  Example.  If  a  bank  receives  a 
customer  list  from  a  nonaffiliated 
financial  institution  in  order  to  provide 
account  processing  services  under  the 
exception  in  §  40.14(a).  the  bank  may 
disclose  that  information  under  any 
exception  in  §§40.14  or  40.15  in  the 
ordinary  course  of  business  in  order  to 
provide  those  services.  For  example,  the 
bank  could  disclose  the  information  in 
response  to  a  properly  authorized 
subpoena  or  to  its  attorneys, 
accountants,  and  auditors.  The  bank 
could  not  disclose  that  information  to  a 
third  party  for  marketing  purposes  or 
use  that  information  for  its  own 
marketing  purposes. 

(b)(1)  Information  a  bank  receives 
outside  of  an  exception.  If  a  bank 
receives  nonpublic  personal  information 
from  a  nonaffiliated  financial  institution 
other  than  under  an  exception  in 
§§40.14  or  40.15  of  this  part,  the  bank 
may  disclose  the  information  only: 

(i)  To  the  affiliates  of  the  financial 
institution  from  which  the  bank 
received  the  information; 

(ii)  To  its  affiliates,  but  its  affiliates 
may,  in  turn,  disclose  the  information 
only  to  the  extent  that  the  bank  can 
disclose  the  information;  and 

(iii)  To  any  other  person,  if  the 
disclosure  would  be  lawful  if  made 
directly  to  that  person  by  the  financial 


institution  from  which  the  bank 
received  the  information. 

(2)  Example.  If  a  bank  obtains  a 
customer  list  from  a  nonaffiliated 
financial  institution  outside  of  the 
exceptions  in  §§40.14  and  40.15: 

(i)  The  bank  may  use  that  list  for  its 
own  purposes;  and 

(ii)  The  bank  may  disclose  that  list  to 
another  nonaffiliated  third  party  only  if 
the  financial  institution  from  which  the 
baidc  purchased  the  list  could  have 
lawfully  disclosed  the  list  to  that  third 
party.  "That  is,  the  bank  may  disclose  the 
list  in  accordance  with  the  privacy 
policy  of  the  financial  institution  from 
which  the  bank  received  the  list,  as 
limited  by  the  opt  out  direction  of  each 
consumer  whose  nonpublic  personal 
iid^ormation  the  bank  intends  to  disclose 
and  the  bank  may  disclose  the  list  in 
accordance  with  an  exception  in 
§§40.14  or  40.15,  such  as  to  the  bank's 
attorneys  or  accoiuitants. 

(c)  Information  a  bank  discloses 
under  an  exception.  If  a  bank  discloses 
nonpublic  personal  information  to  a 
nonaffiliated  third  party  under  an 
exception  in  §§40.14  or  40.15  of  this 
part,  the  third  party  may  disclose  and 
use  that  information  only  as  follows: 

(1)  The  third  party  may  disclose  the 
information  to  the  bank's  affiliates; 

(2)  The  third  party  may  disclose  the 
information  to  its  affiliates,  but  its 
affiliates  may,  in  turn,  disclose  and  use 
the  information  only  to  the  extent  that 
the  third  party  may  disclose  and  use  the 
information;  and 

(3)  The  third  party  may  disclose  and 
use  the  information  pursuant  to  an 
exception  in  §-§40.14  or  40.15  in  the 
ordinary  course  of  business  to  carry  out 
the  activity  covered  by  the  exception 
under  which  it  received  the 
information. 

(d)  Information  a  bank  discloses 
outside  of  an  exception.  If  a  bank 
discloses  nonpublic  personal 
information  to  a  nonaffiliated  third 
party  other  than  under  an  exception  in 
§§40.14  or  40.15  of  this  part,  the  third 
party  may  disclose  the  information  only: 

(1)  To  the  bank's  affiliates: 

(2)  To  the  third  party's  affiliates,  but 
the  third  party's  affiliates,  in  turn,  may 
disclose  the  information  only  to  the 
extent  the  third  party  can  disclose  the 
information;  and 

(3)  To  any  other  person,  if  the 
disclosure  would  be  lawful  if  the  bank 
made  it  directly  to  that  person. 

§40.12    Limits  on  sharing  account  number 
information  for  marketing  purposes. 

(a)  General  prohibition  on  disclosure 
of  account  numbers.  A  bank  must  not. 
directly  or  through  an  affiliate,  disclose, 
other  than  to  a  consumer  reporting 
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agency,  an  account  number  or  similar 
form  of  access  number  or  access  code 
for  a  consumers  credit  card  account, 
deposit  account,  or  transaction  account 
to  any  nonaffdiated  third  party  for  use 
in  telemarketing,  direct  mail  marketing, 
or  other  marketing  through  electronic 
mail  to  the  consumer 

(b)  Exceptions  Paragraph  (a)  of  this 
section  does  not  apply  if  a  bank 
discloses  an  account  number  or  similar 
form  of  access  number  or  aci:ess  c;ode: 

(1)  To  the  bank's  agent  or  service 
provider  solely  in  order  to  perform 
marketing  for  the  bank's  own  products 
or  services,  as  long  as  the  agent  or 
service  provider  is  not  authorized  to 
directly  initiate  charges  to  the  account; 
or 

(2)  To  a  participant  in  a  private  label 
credit  card  program  or  an  affinity  or 
similar  program  where  the  participants 
in  the  program  are  identified  to  the 
customer  when  the  customer  enters  into 
the  program. 

(c)  Examples  (1)  Account  number  An 
account  number,  or  similar  form  of 
access  number  or  access  code,  does  not 
include  a  number  or  code  in  an 
encrypted  form,  as  long  as  the  bank  does 
not  provide  the  recipient  with  a  means 
to  decode  the  number  or  code 

(21  Transaction  account  A 
transaction  account  is  an  account  other 
than  a  deposit  account  or  a  credit  card 
account.  A  transaction  account  does  not 
include  an  account  to  which  third 
parties  cannot  initiate  charges. 

Subpart  C — Excaptions 

f  40.1 3    Excaptlon  to  opt  out  requirements 
for  acrvlce  provMers  and  joint  marketing. 

(a)  General  rule  (1)  The  opt  out 
requirements  in  ^§40.7  and  40.10  do 
not  apply  when  a  bank  provides 
nonpublic  personal  information  to  a 
nonaffiliated  third  partv  to  perform 
services  for  the  bank  or  functions  on  the 
bank's  behalf,  if  the  bank: 

(i)  Provides  the  initial  notice  in 
accordance  with  §  40.4;  and 

(ii)  Enters  into  a  contractual 
agreement  with  the  third  partv  that 
prohibits  the  third  party  from  distilosing 
or  using  the  information  other  than  to 
carry  out  the  purposes  for  which  the 
bank  disclosed  the  information, 
including  use  under  an  exception  in 
§40.14  or  40.15  in  the  ordinar\-  course 
of  business  to  carry  out  those  purposes. 

(2)  Example  If  a  bank  iliscioses 
nonpublic  personal  information  undt^r 
this  section  to  a  financial  institution 
with  which  the  bank  performs  joint 
marketing,  the  bank's  contractual 
agreement  with  that  institution  meets 
the  requirements  of  paragraph  (a)(l)(ii) 
of  this  section  if  it  prohibits  the 


institutir)n  from  disclosing  or  using  the 
nonpublic  personal  information  except 
as  necessar\'  to  cany  out  the  joint 
marketing  or  under  an  exception  in 
«jt}  40.14  or  40  15  in  the  ordinar>'  course 
of  business  to  carry  out  that  joint 
marketing. 

(b)  Service  may  include  joint 
marketing.  The  services  a  nonaffiliated 
third  party  performs  for  a  bank  under 
paragraph  (a)  of  this  section  may 
include  marketing  of  the  bank's  own 
products  or  services  or  marketing  of 
financial  products  or  ser\'ices  offered 
pursuant  to  joint  agreements  between 
the  bank  and  one  or  more  financial 
institutions. 

(c)  Definition  of  joint  agreement.  For 
purposes  of  this  section,  joint  agreement 
means  a  written  contract  pursuant  to 
which  a  bank  and  one  or  more  financial 
institutions  jointly  offer,  endorse,  or 
sponsor  a  financial  product  or  service. 

§  40. 1 4    Excefrtions  to  notice  and  opt  out 
requirementt  for  processing  and  servicing 
transactions. 

(a)  Exceptions  for  processing 
tninsactions  at  consumer's  request.  The 
requirements  for  initial  notice  in 

t»  40.4(a)(2).  the  opt  out  in  §§  40.7  and 
40.10  and  service  providers  and  joint 
marketing  in  ^40.13  do  not  apply  if  the 
bank  discloses  nonpublic  personal 
information  as  necessan,'  to  effect, 
administer,  or  enforce  a  transaction  that 
a  consumer  requests  or  authorizes,  or  in 
connection  with: 

(1)  Servicing  or  processing  a  financial 
product  or  service  that  a  consumer 
requests  or  authorizes: 

(2)  Maintaining  or  servicing  the 
consumer's  account  with  a  bank,  or  with 
another  entity  as  part  of  a  private  label 
credit  card  program  or  other  extension 
of  credit  on  behalf  of  suc:h  entity;  or 

(3)  A  proposed  or  actual 
securitization,  secondary  market  sale 
(including  sales  of  servicing  rights),  or 
similar  transacticm  related  to  a 
transaction  of  the  consumer. 

(b)  .\ecessar\'  to  effect,  administer,  or 
enforce  a  transaction  means  that  the 
disclosure  is: 

( 1 )  Required,  or  is  one  of  the  lawful 
or  appropriate  methods,  to  enforce  the 
bank's  rights  or  the  rights  of  other 
persims  engaged  in  carr\ing  out  the 
financ;ial  transaction  or  providing  the 
product  or  service;  or 

(2)  Required,  or  is  a  usual,  appropriate 
or  acceptable  method: 

(i)  To  carry  out  the  transaction  or  the 
product  or  service  business  of  which  the 
transaction  is  a  part,  and  record,  service, 
or  maintain  the  consumer's  account  in 
the  ordinarv  course  of  providing  the 
financ:ial  service  or  financial  product; 

(ii)  To  administer  or  service  benefits 
or  claims  relating  to  the  transaction  or 


the  product  or  service  business  of  which 
it  is  a  part; 

(iii)  To  provide  a  confirmation, 
statement,  or  other  record  of  the 
transaction,  or  information  on  the  status 
or  value  of  the  financial  service  or 
financial  product  to  the  consumer  or  the 
consumer's  agent  or  broker; 

(iv)  To  accrue  or  recognize  incentives 
or  bonuses  associated  with  the 
transaction  that  are  provided  by  a  bank 
or  any  other  party: 

(v)  To  underwrite  insurance  at  the 
consumer's  request  or  for  reinsurance 
purposes,  or  for  any  of  the  following 
purposes  as  they  relate  to  a  consumer's 
insurance:  account  administration, 
reporting,  investigating,  or  preventing 
fraud  or  material  misrepresentation, 
processing  premium  payments, 
processing  insurance  claims, 
administering  insurance  benefits 
(including  utilization  review  activities), 
participating  in  research  projects,  or  as 
otherwise  required  or  specifically 
permitted  by  Federal  or  State  law; 

(vi)  In  connection  with: 

(A)  The  authorization,  settlement, 
billing,  processing,  clearing, 
transferring,  reconciling  or  collection  of 
amounts  charged,  debited,  or  otherwise 
paid  using  a  debit,  credit,  or  other 
pa\Tnent  card,  check,  or  account 
number,  or  by  other  payment  means; 

(B)  The  transfer  of  receivables, 
accounts,  or  interests  therein;  or 

(C)  The  audit  of  debit,  credit,  or  other 
payment  information. 

§  40.1 5    Ottier  exceptions  to  notice  and  opt 
out  requirements. 

(a)  Exceptions  to  opt  out 
requirements  The  requirements  for 
initial  notice  to  consumers  in 
§40.4(a)(2).  theopt  out  in  §§40.7  and 
40.10.  and  service  providers  and  joint 
marketing  in  §40.13  do  not  apply  when 
a  bank  discloses  nonpublic  personal 
information: 

(1)  With  the  consent  or  at  the 
direction  of  the  consumer,  provided  that 
the  consumer  has  not  revoked  the 
consent  or  direction; 

(2)  (i)  To  protect  the  confidentiality  or 
security  of  a  bank's  records  pertaining  to 
the  consumer,  service,  product,  or 
transaction; 

(ii)  To  protect  against  or  prevent 
actual  or  potential  fraud,  unauthorized 
transactions,  claims,  or  other  liability; 

(iii)  For  required  institutional  risk 
control  or  for  resolving  consumer 
disputes  or  inquiries; 

(iv)  To  persons  holding  a  legal  or 
beneficial  interest  relating  to  the 
consumer;  or 

(v)  To  persons  acting  in  a  fiduciary  or 
representative  capacity  on  behalf  of  the 
consumer; 


(3)  To  provide  information  to 
insurance  rate  advisory  organizations, 
guaranty  funds  or  agencies,  agencies 
that  are  rating  a  bank,  persons  that  eu-e 
assessing  the  bank's  compliance  with 
industry  standards,  and  the  bank's 
attorneys,  accountants,  and  auditors; 

(4)  To  the  extent  specifically 
permitted  or  required  under  other 
provisions  of  law  and  in  accordance 
with  the  Right  to  Financial  Privacy  Act 
of  1978  (12  U.S.C.  3401  et  seq.),  to  law 
enforcement  agencies  (including  a 
federal  functional  regulator,  the 
Secretary  of  the  Treasury,  with  respect 
to  31  U.S.C.  Chapter  5 3,  Subchapter  II 
(Records  and  Reports  on  Monetary 
Instruments  and  Transactions)  and  12 
U.S.C.  Chapter  21  (Financial 
Recordkeeping),  a  State  insurance 
authority,  with  respect  to  any  person 
domiciled  in  that  insurance  authority's 
State  that  is  engaged  in  providing 
insurance,  and  the  Federal  Trade 
Commission),  self-regulator>' 
organizations,  or  for  an  investigation  on 
a  matter  related  to  public  safety; 

(5)(i)  To  a  consumer  reporting  agency 
in  accordance  with  the  Fair  Credit 
Reporting  Act  (15  U.S.C.  1681  et  seq.); 
or 

(ii)  From  a  consumer  report  reported 
by  a  consumer  reporting  agency; 

(6)  In  connection  with  a  proposed  or 
actual  sale,  merger,  transfer,  or  exchange 
of  all  or  a  portion  of  a  business  or 
operating  unit  if  the  disclosure  of 
nonpublic  personal  information 
concerns  solely  consumers  of  such 
business  or  unit;  or 

(7)(i)  To  comply  with  Federal,  State, 
or  local  laws,  rules  emd  other  applicable 
legal  requirements; 

(ii)  To  comply  with  a  properly 
authorized  civil,  criminal,  or  regulatory 
investigation,  or  subpoena  or  summons 
by  Federal.  State,  or  local  authorities;  or 

(iii)  To  respond  to  judicial  process  or 
government  regulatory  authorities 
having  jurisdiction  over  a  bank  for 
examination,  compliance,  or  other 
purposes  as  authorized  by  law. 

(b)  Examples  of  consent  and 
revocation  of  consent.  (1)  A  consumer 
may  specifically  consent  to  a  bank's 
disclosure  to  a  nonaffiliated  insurance 
company  of  the  fact  that  the  consumer 
has  applied  to  the  bank  for  a  mortgage 
so  that  the  insurance  company  can  offer 
homeowner's  insurance  to  the 
consumer. 

(2)  A  consumer  may  revoke  consent 
by  subsequently  exercising  the  right  to 
opt  out  of  future  disclosures  of 
nonpublic  personal  information  as 
permitted  under  §  40.7(f). 


Subpart  D — Relation  to  Other  Laws; 
Effective  Date 

§40.16    Protection  of  Fair  Credit  Reporting 
Act. 

Nothing  in  this  part  shall  be 
construed  to  modify,  limit,  or  supersede 
the  operation  of  the  Fair  Credit 
Reporting  Act  (15  U.S.C.  1681  et  seq.]. 
and  no  inference  shall  be  drawn  on  the 
basis  of  the  provisions  of  this  part 
regarding  whether  information  is 
transaction  or  experience  information 
under  section  603  of  that  Act. 

§  40. 1 7    Relation  to  State  laws. 

(a)  In  general.  This  part  shall  not  be 
construed  as  superseding,  altering,  or 
affecting  any  statute,  regulation,  order, 
or  interpretation  in  effect  in  any  State, 
except  to  the  extent  that  such  State 
statute,  regulation,  order,  or 
interpretation  is  inconsistent  with  the 
provisions  of  this  part,  and  then  only  to 
the  extent  of  the  inconsistency. 

(b)  Greater  protection  under  State  law. 
For  purposes  of  this  section,  a  State 
statute,  regulation,  order,  or 
interpretation  is  not  inconsistent  with 
the  provisions  of  this  part  if  the 
protection  such  statute,  regulation, 
order,  or  interpretation  affords  any 
consimier  is  greater  than  the  protection 
provided  under  this  part,  as  determined 
by  the  Federal  Trade  Commission,  after 
consultation  with  the  OCC,  on  the 
Federal  Trade  Commission's  own 
motion,  or  upon  the  petition  of  any 
interested  party. 

§40.18    Effective  date;  transition  rule. 

(a)  Effective  date.  This  part  is  effective 
November  13,  2000.  In  order  to  provide 
sufficient  time  for  banks  to  establish 
policies  and  systems  to  comply  with  the 
requirements  of  this  part,  the  OCC  has 
extended  the  time  for  compliance  with 
this  part  until  July  1,  2001. 

(b)(1)  Notice  requirement  for 
consumers  who  are  the  bank's 
customers  on  the  compliance  date.  By 
July  1,  2001.  a  bank  must  have  provided 
an  initial  notice,  as  required  by  §40.4. 
to  consumers  who  are  the  bank's 
customers  on  July  1,  2001. 

(2)  Sample.  A  bank  provides  an 
initial  notice  to  consumers  who  are  its 
customers  on  July  1,  2001,  if,  by  that 
date,  the  bank  has  established  a  system 
for  providing  an  initial  notice  to  all  new 
customers  and  has  mailed  the  initial 
notice  to  all  the  bank's  existing 
customers. 

(c)  Two-year  grandfathering  of  ser\'ice 
agreements.  Until  July  1,  2002,  a 
contract  that  a  bank  has  entered  into 
with  a  nonaffiliated  third  party  to 
perform  services  for  the  bank  or 
functions  on  the  bank's  behalf  satisfies 


the  provisions  of  §40.13(a)(l)(ii)  of  this 
part,  even  if  the  contract  does  not 
include  a  requirement  that  the  third 
party  maintain  the  confidentialitv  of 
nonpublic  personal  information,  as  long 
as  the  bank  entered  into  the  agreement 
on  or  before  July  1.  2000. 

Appendix  A  to  Part  40 — Sample 
Clauses 

Financial  institutions,  including  a  group  of 
financial  holding  company  affiliates  that  use 
a  common  privacy  notice,  may  use  the 
following  sample  clauses,  if  the  clause  is 
accurate  for  each  institution  that  uses  the 
notice.  (Note  that  disclosure  of  certain 
information,  such  as  assets,  income,  and 
information  from  a  consumer  reporting 
agency,  may  give  rise  to  obligations  under  the 
Fair  Credit  Reporting  .^ct.  such  as  a 
requirement  to  permit  a  consumer  to  opt  out 
of  disclosures  to  affiliates  or  designation  as 
a  consumer  reporting  agencv  if  disclosures 
are  made  to  nonaffiliated  third  parties.) 

A-1 — Categories  of  information  a  bank 
collects  (all  institutions) 

A  bank  may  use  this  clause,  as  applicable, 
to  meet  the  requirement  of  §40. 6(a)(1)  to 
describe  the  categories  of  nonpublic  personal 
information  the  bank  collects. 

Sample  Clause  A-1 . 

We  collect  nonpublic  personal  information 
about  you  from  the  following  sources: 

•  Information  we  receive  from  you  on 
applications  or  other  forms; 

•  Information  about  your  transactions  with 
us.  our  affiliates,  or  others:  and 

•  Information  we  receive  from  a  consumer 
reporting  agencv. 

A-2 — Categories  of  information  a  bank 
discloses  (institutions  that  disclose  outside  of 
the  exceptions) 

A  bank  may  use  one  of  these  clauses,  as 
applicable,  to  meet  the  requirement  of 
§  40.6(a)(2)  to  describe  the  categories  of 
nonpublic  personal  information  the  bank 
discloses.  "The  bank  may  use  these  clauses  if 
it  discloses  nonpublic  personal  information 
other  than  as  permitted  by  the  exceptions  in 
§§40.13,  40.14.  and  40.15. 

Sample  Clause  A-2.  Alternative  1: 
We  may  disclose  the  following  kinds  of 
nonpublic  personal  information  about  you: 

•  Information  we  receive  from  you  on 
applications  or  other  forms,  such  as  {provide 
illustrative  examples,  such  as  "your  name, 
address,  social  security  number,  assets,  and 
income"]: 

•  Information  about  your  transactions  with 
us.  our  affiliates,  or  others,  such  as  [provide 
illustrative  examples,  such  as  "your  account 
balance,  payment  histon,-.  parties  to 
transactions,  and  credit  card  usage"]:  and 

•  Information  we  receive  from  a  consumer 
reporting  agency,  such  as  {provide  illustrative 
examples,  such  as  "vour  creditworthiness 
and  credit  history"]. 

Sample  Clause  A-2.  Alternative  2: 
We  may  disclose  all  of  the  information  that 
we  collect,  as  described  ]describe  location  In 
the  notice,  such  as  "above"  or  "below"]. 
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A-3 — Categories  of  information  a  bank 
discloses  and  parties  to  whom  the  bank 
discloses  (institutions  that  do  not  disclose 
outside  of  the  exceptions) 

A  bdiik  iiiHV  USD  this  (  lause.  as  applic  abit*. 
Ill  miM'l  the  rei)uirt!nit'iits  of  !}^4U.f>(H)(2).  (  )|. 
ami  (4)  to  liesi.ribf^  \\w  (  alegoriHs  i)f 
nonpublii  personal  iiiforiiiation  about 
(.ustomers  and  tonnur  i  ustoniers  that  the 
bank  discloses  and  the  categories  of  affiliates 
and  nonaffiliated  third  parties  to  whom  the 
bank  discloses.  A  bank  mav  use  this  clause 
if  the  bank  does  not  disclose  nonpubli(. 
personal  information  to  any  parly,  other  than 
as  permitted  bv  the  exceptions  in  §§40.14. 
and  40.15 

Samplf  aiausr  A-.l 

We  (lo  not  dis(  lose  any  nonpublic  personal 
information  about  our  (  ustomers  or  former 
customers  to  anyone,  except  as  permitted  b\ 
law 

A-4 — Cate]i;ories  of  parties  to  whom  a  bank 
discloses  (institutions  that  disi:lose  outside  of 
the  exceptions) 

A  bank  may  use  this  i  lause.  as  ap[)lii  ablt', 
to  meet  the  reijuirement  of  §40.fi(a)(  11  'o 
des(  ribe  the  (  ategories  of  affiliates  ami 
nonaffiliated  third  parlies  to  whom  the  Ijaiik 
disi  loses  nonpublii   personal  informatiuii 
The  bank  may  usi^  this  i  lause  if  the  hank 
discloses  noiipublK  personal  information 
other  than  .is  permitted  bv  the  ex(  eptioiis  in 
(»«»4U  l.i.  40  14,  and  40  15.  as  well  as  when 
permitted  by  the  exi  eplmns  in  '»')4I)  14  .iiid 
40  15 

Samplf  Clausr  A— I 

We  mav  disclose  nonpuhlu   persiinal 
information  about  vmi  to  the  fullnwing  types 
of  third  parties 

•  Finaniial  service  providers,  such  as 
Iprovidt'  illii^tratne  rxiiniplfs.  such  as 

"morti(aifc  hankrrs.  srciindfs  hrokrrdfdlt'rs. 
and  insunincf  n^fttts"], 

•  Non-finani  lal  t  ompanies,  such  as 
[provide  illtistnitivf  rsainplfs.  sik  h  as 
"rftiiiliTs.  (Iirri  t  tniirkftiTs.  a/r/i/ics.  and 
publishtTs"].  tind 

•  Others,  sill  h  .IS  l/)n'v/(/f  illustrativf 
fxciniplex.  such  as    intn  profit 
oqfanizaliuns"]. 

We  mav  also  disclose  nonpublic  personal 
mform.itiDii  about  vou  to  iionaffili.ited  third 
parties  .is  permitted  b\  law 

A-S^Service  provider/joint  marketing 
exception 

A  bank  mav  use  one  of  these  clauses,  as 
applicable,  to  meet  the  re<juirements  of 
§  40.h(a)l5)  related  to  the  t!\i  eption  for 
.service  providers  and  joint  marketers  in 
§40  1.1.  If  a  bank  dis(  loses  nonpublii 
personal  information  under  this  exception 
the  bank  must  liesi  rilie  the  categories  ol 
nonpublii  personal  inlormatioii  the  bank 
disc  loses  and  the  categories  of  third  [larties 
with  whom  the  b.ink  has  i  mitrai  ted 
Suntph-  C.liiusr  A-').  Altrrntitivf  I 
We  mav  disi  lose  the  following  information 
to  1  ompanies  that  perform  marketing  services 
on  our  behall  or  to  other  financial 
institutions  with  whom  we  have  |oint 
marketing  agreements; 

•  Information  we  receive  from  vou  on 
applu  atioiis  or  other  forms,  such  as  Ipnnidr 
ilhistnitni-  fMimplt's,  sut  h  us  "vuur  nunif. 


(iddrrss,  social  security  number,  assets,  and 
incomf"]. 

•  Information  about  your  transartion.s  with 
us,  our  affiliates,  or  others,  such  as  [provide 
illustmtivf  I'xamplfs.  such  as  "your  account 
balancf.  fKiymcnt  historw  parties  to 
transactions,  and  credit  card  usage"]:  and 

•  Information  we  re(  eive  from  a  consumer 
reporting  agencv.  such  as  [provide  illustrative 
examples,  such  as  "your  creditworthiness 
and  credit  histor\"[. 

Sample  ('lause  A-.'i.  Alternative  2 
We  may  disclose  all  of  the  information  we 
colle<:t.  as  described  [describe  location  in  the 
notice,  such  as  "above"  or  "below"]  to 
companies  that  perform  marketing  services 
on  our  behalf  or  to  other  financial 
institutions  with  whom  we  have  joint 
marketing  agreements. 

A-6 — Explanation  of  opt  out  right 
(institutions  that  disclose  outside  of  the 
exceptions) 

.\  bank  mav  use  this  (lause.  as  applicable, 
to  mtwl  the  requirement  of  *?  40.6(a](6]  to 
provide  an  explanation  of  the  (  onsumers 
right  to  opt  out  of  the  disclosure  of  nonpublic 
personal  information  to  nonaffiliated  third 
parlies,  including  the  method(s)  by  whit  h  the 
consumer  mav  exercise  that  right.  The  bank 
mav  use  this  i  lause  if  the  bank  discloses 
nonpublic  personal  information  other  than  as 
permitted  hv  the  exceptions  in  §§40  111. 
40  14.  and  40  15. 

Sample  Clause  .■\-fi 

If  vou  prefer  that  we  not  disc  lose 
nonpublic  personal  information  about  you  to 
nonaffiliated  third  parties,  you  mav  opt  out 
of  those  disclosures,  that  is.  vou  may  direct 
us  not  to  make  those  disc  losures  (other  than 
disclosures  permitted  by  law)  If  you  wish  to 
opt  out  of  disc  losures  to  nonaffiliated  third 
parties,  vou  mav  {describe  a  reasonable 
means  uf  opting  out.  such  as  "call  the 
following  toll-fn^e  number:  (insert  numberl]. 

A-7 — Confidentiality  and  security  (all 
institutions) 

A  bank  may  use  this  clause,  as  applicable, 
tn  meet  the  requirement  of  §40. 6(a)(8)  to 
ilesc  ribe  its  policies  and  prac  tic  es  with 
respect  to  protecting  the  c  onfidentiality  and 
sec  urity  of  nonpublic  personal  information 

Sample  (Clause  A-7- 

We  restrii  t  aci  ess  to  nonpublic  personal 
information  about  vou  to  [provide  an 
appropriate  description,  such  as  "those 
employees  who  need  to  know  that 
information  to  provide  products  or  sen'ices  to 
vou'[.  We  maintain  phvsical.  electronic,  and 
proc  edural  safeguarcfs  that  tomply  with 
federal  standards  to  guard  your  nonpublic 
personal  intormation 

D.ited    Mav  't,  2000 

lohn  D.  Hawke.  |r.. 

( '.omptroller  of  the  Currency 

Board  of  Governors  of  the  Federal 
Reserve  System 

1 2  CFR  Chapter  II 

Authority  and  Issuance 

For  the  reasons  set  out  in  the  joint 
preamble.  Title  12,  Chapter  II.  of  the 
Code  of  Federal  Regulations  is  amended 


by  adding  a  new  part  216  to  read  as 
follows: 

PART  216— PRIVACY  OF  CONSUMER 
RNANCIAL  INFORMATION 
(REGULATION  P) 

Sec  . 

216.1  Purpose  and  scope 

216.2  Rule  of  construe  tion. 

216.3  Definitions. 

Subpart  A — Privacy  and  Opt  Out  Notica* 

216.4  Initial  privacy  notice  to  consumers 
required. 

216.5  .Annual  privacy  notice  to  customers 
required. 

216.6  Information  to  be  included  in  privacy 
notices. 

216.7  Form  of  opt  out  notice  to  consumers; 
opt  out  methods. 

216.8  Revised  privac:y  notices. 

216.9  Delivering  privacy  and  opt  out 
notices 

Subpart  B — LImita  on  Diacloaures 

216.10  Limitation  on  disclosure  of 
nonpublic  personal  information  to 
nonaffiliated  third  parties. 

216.11  Limits  on  redisclosure  and  reuse  of 
information. 

216.12  Limits  on  sharing  account  number 
information  for  marketing  purposes. 

Subpart  C — Excaptiona 

216.13  Exception  lo  opt  out  requirements 
for  service  providers  and  joint  marketing. 

216.14  Exceptions  to  notice  and  opt  out 
requirements  for  processing  and 
servie  ing  transactions. 

216.15  Other  exceptions  to  notic  e  and  opt 
out  requirements 

Subpart  D — Ralation  to  Othar  Laws; 
Effective  Date 

216  16     Protection  of  Fair  Credit  Reporting 

Act. 
216  17     Relation  to  State  laws. 
216  18     Effective  date;  transition  rule. 

Appendix  A  to  Part  216 — Sample  Clauses 
Authority:  15  U.S.C.  6801  et  seq 

§216.1     Purpoaa  and  scope. 

(a)  Purpose.  This  peirt  governs  the 
treatment  of  nonpublic  personal 
information  about  consumers  by  the 
financial  institutions  listed  in  paragraph 
(b)  of  this  section.  This  part: 

(1)  Requires  a  financial  institution  to 
provide  notice  to  customers  about  its 
privacy  policies  and  practices; 

(2)  Describes  the  conditions  under 
which  a  financial  institution  may 
disclose  nonpublic  personal  information 
about  consumers  to  nonaffiliated  third 
parties:  and 

(3)  Provides  a  method  for  consumers 
to  prevent  a  financial  institution  from 
disclosing  that  ioformation  to  most 
nonaffdiated  third  parties  by  "opting 
out"  of  that  disclosure,  subject  to  the 
exceptions  in  §§  216.13,  216.14,  and 
216.15. 


(b)  Scope.  (1)  This  part  applies  only 
to  nonpublic  personal  information  about 
individuals  who  obtain  financial 
products  or  services  primarily  for 
personal,  family,  or  household  purposes 
from  the  institutions  listed  below.  This 
part  does  not  apply  to  information  about 
companies  or  about  individuals  who 
obtain  financial  products  or  services  for 
business,  commercial,  or  agricultural 
purposes.  This  part  applies  to  the  U.  S. 
offices  of  entities  for  which  the  Board 
has  primary  supervisory  authority.  They 
are  referred  to  in  this  part  as  "you." 
These  are:  State  member  banks,  bank 
holding  companies  and  certain  of  their 
nonbank  subsidiaries  or  affiliates,  State 
uninsured  branches  and  agencies  of 
foreign  banks,  commercial  lending 
companies  owned  or  controlled  by 
foreign  banks,  and  Edge  and  Agreement 
corporations. 

(2)  Nothing  in  this  part  modifies, 
limits,  or  supersedes  the  standards 
governing  individually  identifiable 
health  information  promulgated  by  the 
Secretary  of  Health  and  Human  Services 
under  the  authority  of  sections  262  and 
264  of  the  Health  Insurance  Portability 
and  Accountability  Act  of  1996  (42 
U.S.C.  1320d-1320d-8). 

§  216.2    Rule  of  construction. 

The  examples  in  this  part  and  the 
sample  clauses  in  appendix  A  of  this 
part  are  not  exclusive.  Compliance  with 
an  example  or  use  of  a  sample  clause, 
to  the  extent  applicable,  constitutes 
compliance  with  this  part. 

§216.3    Definitions. 

As  used  in  this  part,  unless  the 
context  requires  otherwise: 

(a)  Affiliate  means  any  company  that 
controls,  is  controlled  by.  or  is  under 
common  control  with  another  company. 

(b)  (1)  Clear  and  conspicuous  means 
that  a  notice  is  reasonably 
understandable  and  designed  to  call 
attention  to  the  nature  and  significance 
of  the  information  in  the  notice. 

(2)  Examples — (i)  Reasonably 
understandable.  You  make  your  notice 
reasonably  understandable  if  you: 

(A)  Present  the  information  in  the 
notice  in  clear,  concise  sentences, 
paragraphs,  and  sections; 

(B)  Use  short  explanatory  sentences  or 
bullet  lists  whenever  possible: 

(C)  Use  definite,  concrete,  everyday 
words  and  active  voice  whenever 
possible; 

(D)  Avoid  multiple  negatives; 

(E)  Avoid  legal  and  highly  technical 
business  terminology  whenever 
possible;  and 

(F)  Avoid  explanations  that  au-e 
imprecise  and  readily  subject  to 
different  interpretations. 


(ii)  Designed  to  call  attention.  You 
design  your  notice  to  call  attention  to 
the  natiire  and  significance  of  the 
information  in  it  if  you: 

(A)  Use  a  plain-language  heading  to 
call  attention  to  the  notice; 

(B)  Use  a  typeface  and  type  size  that 
are  easy  to  read; 

(C)  Provide  wide  margins  and  ample 
line  spacing; 

(D)  Use  boldface  or  italics  for  key 
words;  and 

(E)  In  a  form  that  combines  your 
notice  with  other  information,  use 
distinctive  type  size,  style,  and  graphic 
devices,  such  as  shading  or  sidebars, 
when  you  combine  your  notice  with 
other  information. 

(iii)  Notices  on  web  sites.  If  you 
provide  a  notice  on  a  web  page,  you 
design  your  notice  to  call  attention  to 
the  nature  and  significance  of  the 
information  in  it  if  you  use  text  or  visual 
cues  to  encourage  scrolling  down  the 
page  if  necessary  to  view  die  entire 
notice  and  ensure  that  other  elements 
on  the  web  site  (such  as  text,  graphics, 
hyperlinks,  or  sound)  do  not  distract 
attention  from  the  notice,  and  you 
either: 

(A)  Place  the  notice  on  a  screen  that 
consumers  frequently  access,  such  as  a 
page  on  which  transactions  are 
conducted;  or 

(B)  Place  a  link  on  a  screen  that 
consumers  frequently  access,  such  as  a 
page  on  which  transactions  are 
conducted,  that  coimects  directly  to  the 
notice  and  is  labeled  appropriately  to 
convey  the  importance,  nature,  and 
relevance  of  the  notice. 

(c)  Collect  means  to  obtain 
information  that  you  organize  or  can 
retrieve  by  the  name  of  an  individual  or 
by  identifying  number,  symbol,  or  other 
identifying  particular  assigned  to  the 
individual,  irrespective  of  the  source  of 
the  underlying  information. 

(d)  Company  means  any  corporation, 
limited  liability  company,  business 
trust,  general  or  limited  partnership, 
association,  or  similar  organization. 

(e)(1)  Consumer  means  an  individual 
who  obtains  or  has  obtained  a  financial 
product  or  service  from  you  that  is  to  be 
used  primarily  for  personal,  family,  or 
household  purposes,  or  that  individual's 
legal  representative. 

(2)  Examples — (i)  An  individual  who 
applies  to  you  for  credit  for  personal, 
family,  or  household  purposes  is  a 
consumer  of  a  financial  service, 
regardless  of  whether  the  credit  is 
extended. 

(ii)  An  individual  who  provides 
nonpublic  personal  information  to  you 
in  order  to  obtain  a  determination  about 
whether  he  or  she  may  qualify  for  a  loan 
to  be  used  primarily  for  personal. 


family,  or  household  purposes  is  a 
consumer  of  a  financial  ser\'ice. 
regardless  of  whether  the  loan  is 
extended. 

(iii)  An  individual  who  provides 
nonpublic  personal  information  to  you 
in  coimection  with  obtaining  or  seeking 
to  obtain  financial,  investment,  or 
economic  advisory  services  is  a 
consumer  regardless  of  whether  you 
establish  a  continuing  advisor\' 
relationship. 

(iv)  If  you  hold  ownership  or 
servicing  rights  to  an  individual's  loan 
that  is  used  primarily  for  personal, 
family,  or  household  purposes,  the 
individual  is  your  consumer,  even  if 
you  hold  those  rights  in  conjunction 
with  one  or  more  other  institutions. 
(The  individual  is  also  a  consumer  with 
respect  to  the  other  financial 
institutions  involved.)  An  individual 
who  has  a  loan  in  which  you  have 
ownership  or  servicing  rights  is  vour 
consumer,  even  if  you,  or  another 
institution  with  those  rights,  hire  an 
agent  to  collect  on  the  loan. 

(v)  An  individual  who  is  a  consumer 
of  another  financial  institution  is  not 
your  consumer  solely  because  vou  act  as 
agent  for,  or  provide  processing  or  other 
services  to.  that  financial  institution. 

(vi)  An  individual  is  not  your 
consumer  solely  because  he  or  she  has 
designated  you  as  trustee  for  a  trust. 

(vii)  An  individual  is  not  your 
consumer  solely  because  he  or  she  is  a 
beneficiary  of  a  trust  for  which  you  are 
a  trustee. 

(viii)  An  individual  is  not  your 
consumer  solely  because  he  or  she  is  a 
participant  or  a  beneficiary  of  an 
employee  benefit  plan  that  you  sponsor 
or  for  which  you  act  as  a  trustee  or 
fiduciary. 

(f)  Consumer  reporting  agency  has  the 
same  meaning  as  in  section  603(f)  of  the 
Fair  Credit  Reporting  Act  (15  U.S.C. 
1681a(f)). 

(g)  Control  of  a  company  means: 

(1)  Ownership,  control,  or  power  to 
vote  25  percent  or  more  of  the 
outstanding  shares  of  any  class  of  voting 
security  of  the  company,  directly  or 
indirectly,  or  acting  through  one  or 
more  other  persons; 

(2)  Control  in  any  manner  over  the 
election  of  a  majority  of  the  directors, 
trustees,  or  general  partners  (or 
individuals  exercising  similar  functions) 
of  the  company;  or 

(3)  The  power  to  exercise,  directly  or 
indirectly,  a  controlling  influence  over 
the  management  or  policies  of  the 
company,  as  the  Board  determines. 

(h)  Customer  means  a  consumer  who 
has  a  customer  relationship  with  you. 

(i)(l)  Customer  relationship  means  a 
continuing  relationship  between  a 
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con.sumer  and  you  under  which  you 
provide  one  or  morn  financial  products 
or  services  to  the  consumer  that  are  to 
be  used  primarily  for  personal,  family, 
or  household  purposes. 

(2)  Examphs — (i)  Continuing 
relationship.  A  consumer  has  a 
continuing  relationship  with  you  if  the 
consumer: 

(A)  Has  a  deposit  or  investment 
account  with  you; 

(B)  Obtains  a  loan  from  you: 

(C)  Has  a  loan  for  which  you  own  the 
servicing  rights: 

(D)  Purchases  an  insurance  product 
from  you; 

(E)  Holds  an  investment  product 
through  you.  such  as  when  you  act  as 

a  custodian  for  securities  or  for  assets  in 
an  Individual  Retirement  Arrangement. 

(F)  Enters  into  an  agreement  or 
understanding  with  you  whereby  you 
undertake  t(j  arrange  or  broker  a  home 
mortgage  loan  for  the  consumer; 

(G)  Enters  into  a  lease  of  personal 
property  with  you;  or 

(H)  Obtains  financial,  investment,  or 
economic  advisory  services  from  you  for 
a  fee. 

(ii)  .Vo  continumsi  rcltitionship.  A 
consumer  does  not.  however,  have  a 
continuing  relationship  with  you  if: 

(A)  The  consumer  obtains  a  financial 
product  or  service  only  in  isolated 
transactions,  such  as  using  your  ATM  to 
withdraw  cash  from  an  ac(.ount  at 
another  financial  institution  or 
purchasing  a  cashiers  check  or  money 
order: 

(B)  You  sell  the  consumer's  loan  and 
do  not  retain  the  rights  to  service  that 
loan;  or 

(C)  You  sell  the  consumer  airline 
tickets,  travel  insurance,  or  traveler's 
checks  in  isolated  transactions. 

(j)  Federal  functional  re^u/o/or  means: 

(1)  The  Board  of  (Governors  of  the 
Federal  Reserve  System; 

(2)  The  Office  of  th  ;  Comptroller  of 
the  Currency; 

(3)  The  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation; 

(4)  The  Director  of  the  Office  of  Thrift 
Supervision; 

(5)  The  National  Credit  Union 
Administration  Board;  and 

(6)  The  Securities  and  Exchange 
Commission. 

(k)(l)  Financial  institution  means  any 
institution  the  business  of  which  is 
engaging  in  activities  that  are  financial 
in  nature  or  incidental  to  such  financial 
activities  as  described  in  section  4(k)  of 
the  Bank  Holding  Ciompanv  Act  of  1956 
(12  U  S.C.  1843(k)). 

(2)  Financial  institution  does  not 
include: 

(i)  Any  person  or  entity  with  respect 
to  any  financial  activity  that  is  subjtjct 


to  the  jurfsdiction  of  the  Commodity 
Futures  Trading  Commission  under  the 
Commodity  Exchange  Act  (7  U.S.C.  1  et 
sea). 

(ii)  The  Federal  Agricultural  Mortgage 
Corporation  or  any  entity  chartered  and 
operating  under  the  Farm  Credit  Act  of 
1971  (12  use.  2001  et  seq):  or 

(iii)  Institutions  chartered  by  Congress 
specifically  to  engage  in  securitizations, 
secondary  market  sales  (including  sales 
of  servicing  rights),  or  similar 
transactions  related  to  a  transaction  of  a 
consumer,  as  long  as  such  institutions 
do  not  sell  or  transfer  nonpublic 
personal  information  to  a  nonaffiliated 
third  party. 

(1)(1 )  Financial  product  or  service 
means  any  product  or  .service  that  a 
financial  holding  company  could  offer 
by  engaging  in  an  activity  that  is 
financial  in  nature  or  incidental  to  such 
a  financial  activity  under  section  4(k)  of 
the  Bank  Holding  Company  Ad  of  1956 
(12  U.S.C.  1843{k)). 

(2)  Financial  service  includes  your 
evaluation  or  brokerage  o(  information 
that  you  collect  in  connection  with  a 
request  or  an  application  from  a 
consumer  for  a  financial  product  or 
service. 

(m)(l)  Xonal filiated  third  party  means 
any  person  except: 

(i)  Your  affiliate;  or 

(ii)  A  person  employed  jointly  by  you 
and  any  company  that  is  not  your 
affiliate  (but  nonaffiliated  third  party 
includes  the  other  company  that  jointly 
employs  the  person). 

(2)  Nonaffiliated  third  party  includes 
any  company  that  is  an  affiliate  solely 
by  virtue  of  your  or  your  affiliate's 
direct  or  indirect  ownership  or  control 
of  the  company  in  conducting  merchant 
banking  or  investment  banking  activities 
of  the  type  described  in  section 
4(k)(4)(H)  or  insurance  company 
investment  activities  of  the  type 
described  in  section  4(k)(4)(I)  of  the 
Bank  Holding  Company  Act  of  1956  (12 
U.S.C.  1843(k)(4)(H)and(I)). 

(n)(l)  Nonpublic  personal  information 
means: 

(i)  Personally  identifiable  financial 
information:  and 

(ii)  Any  list,  description,  or  other 
grouping  of  consumers  (and  publicly 
available  information  pertaining  to 
them)  that  is  derived  using  any 
personally  identifiable  financial 
information  that  is  not  publicly 
available. 

(2)  Nonpublic  personal  information 
does  not  include: 

(i)  Publicly  available  information, 
except  as  included  on  a  list  described  in 
paragraph  (n)(l)(ii)  of  this  section:  or 

(ii)  Any  list,  description,  or  other 
grouping  of  consumers  (and  publicly 


available  information  pertaining  to 
them)  that  is  derived  without  using  any 
personally  identifiable  financial 
information  that  is  not  publicly 
available. 

(3)  Examples  of  lists — (i)  Nonpublic 
personal  information  includes  any  list 
of  individuals'  names  and  street 
addresses  that  is  derived  in  whole  or  in 
part  using  personally  identifiable 
financial  information  that  is  not 
publicly  available,  such  as  account 
numbers. 

(ii)  Nonpublic  personal  information 
does  not  include  any  list  of  individuals' 
names  and  addresses  that  contains  only 
publicly  available  information,  is  not 
derived  in  whole  or  in  part  using 
personally  identifiable  financial 
information  that  is  not  publicly 
available,  and  is  not  disclosed  in  a 
manner  that  indicates  that  any  of  the 
individuals  on  the  list  is  a  consumer  of 
a  financial  institution. 

(o)(l)  Personally  identifiable  financial 
information  means  any  information: 

(i)  A  consumer  provides  to  you  to 
obtain  a  financial  product  or  service 
from  you; 

(ii)  About  a  consumer  resulting  from 
any  transaction  involving  a  financial 
product  or  service  between  you  and  a 
consumer:  or 

(iii)  You  otherwise  obtain  about  a 
consumer  in  connection  with  providing 
a  financial  product  or  service  to  that 
consumer. 

(2)  Examples — (i)  Information 
included  Personally  identifiable 
financial  information  includes: 

(A)  Information  a  consumer  provides 
to  you  on  an  application  to  obtain  a 
loan,  credit  card,  or  other  financial 
product  or  service; 

(B)  Account  balance  information, 
payment  history,  overdraft  history,  emd 
credit  or  debit  card  purchase 
information; 

(C)  The  fact  that  an  individual  is  or 
has  been  one  of  your  customers  or  has 
obtained  a  financial  product  or  service 
from  you; 

(D)  Any  information  about  your 
consumer  if  it  is  disclosed  in  a  manner 
that  indicates  that  the  individual  is  or 
has  been  your  consumer; 

(E)  Any  information  that  a  consumer 
provides  to  you  or  that  you  or  your 
agent  otherwise  obtain  in  connection 
with  collecting  on  a  loan  or  servicing  a 
loan; 

(F)  Any  information  you  collect 
through  an  Internet  "cookie"  (an 
information  collecting  device  from  a 
web  server);  and 

(G)  Information  from  a  consumer 
report. 


(ii)  Information  not  included. 
Personally  identifiable  financial 
information  does  not  include: 

(A)  A  list  of  names  and  addresses  of 
customers  of  an  entity  that  is  not  a 
financial  institution;  and 

(B)  Information  that  does  not  identify 
a  consumer,  such  as  aggregate 
information  or  blind  data  that  does  not 
contain  personal  identifiers  such  as 
account  numbers,  names,  or  addresses. 

(p)(l)  Publicly  available  information 
means  any  information  that  you  have  a 
reasonable  basis  to  believe  is  lawfully 
made  available  to  the  general  public 
from: 

(i)  Federal,  State,  or  local  government 
records; 

(ii)  Widely  distributed  media;  or 

(iii)  Disclosures  to  the  general  public 
that  are  required  to  be  made  by  Federal. 
State,  or  local  law. 

(2)  Reasonable  basis.  You  have  a 
reasonable  basis  to  believe  that 
information  is  lawfully  made  available 
to  the  general  public  if  you  have  taken 
steps  to  determine: 

(i)  That  the  information  is  of  the  type 
that  is  available  to  the  general  public: 
and 

(ii)  Whether  an  individual  can  direct 
that  the  information  not  be  made 
available  to  the  general  public  and,  if  so. 
that  your  consumer  has  not  done  so. 

(3)  Examples — (i)  Government 
records.  Publicly  available  information 
in  government  records  includes 
information  in  government  real  estate 
records  and  security  interest  filings. 

(ii)  Widely  distributed  media.  Publicly 
available  information  from  widely 
distributed  media  includes  information 
from  a  telephone  book,  a  television  or 
radio  program,  a  newspaper,  or  a  web 
site  that  is  available  to  the  general 
public  on  an  unrestricted  basis.  A  web 
site  is  not  restricted  merely  because  an 
Internet  service  provider  or  a  site 
operator  requires  a  fee  or  a  password,  so 
long  as  access  is  available  to  the  general 
public. 

(iii)  Reasonable  basis — (A)  You  have 
a  reasonable  basis  to  believe  that 
mortgage  information  is  lawfully  made 
available  to  the  general  public  if  you 
have  determined  that  the  information  is 
of  the  type  included  on  the  public 
record  in  the  jurisdiction  where  the 
mortgage  would  be  recorded. 

(B)  You  have  a  reasonable  basis  to 
believe  that  an  individual's  telephone 
number  is  lawfully  made  available  to 
the  general  public  if  you  have  located 
the  telephone  number  in  the  telephone 
book  or  the  consumer  has  informed  you 
that  the  telephone  number  is  not 
unlisted. 

(q)  You  means: 


(1)  A  State  member  bank,  as  defined 
in  12  CFR  208.3(g); 

(2)  A  bank  holding  company,  as 
defined  in  12  CFR  225.2(c); 

(3)  A  subsidiary  (as  defined  in  12  CFR 
225. 2(o))  or  affiliate  of  a  bank  holding 
company  and  a  subsidiary  of  a  State 
member  bank,  except  for: 

(i)  A  national  bank  or  a  State  bank 
that  is  not  a  member  of  the  Federal 
Reserve  System; 

(ii)  A  broker  or  dealer  that  is 
registered  under  the  Securities 
Exchange  Act  of  1934  (15  U.S.C.  78a  et 
seq.y. 

(iii)  A  registered  investment  adviser, 
properly  registered  by  or  on  behalf  of 
either  the  Securities  Exchange 
Commission  or  any  State,  with  respect 
to  its  investment  advisory  activities  and 
its  activities  incidental  to  those 
investment  advisory  activities; 

(iv)  An  investment  company  that  is 
registered  under  the  Investment 
Compajiy  Act  of  1940  (15  U.S.C.  80a-l 
et  seq.y,  or 

(v)  An  insurance  company,  with 
respect  to  its  insurance  activities  and  its 
activities  incidental  to  those  insurance 
activities,  that  is  subject  to  super\'ision 
by  a  State  insurance  regulator; 

(4)  A  State  agency  or  State  branch  of 
a  foreign  bank,  as  those  terms  are 
defined  in  12  U.S.C.  3101(b)  (11)  and 
(12).  the  deposits  of  which  agency  or 
branch  are  not  insured  by  the  Federal 
Deposit  Insurance  Corporation; 

(5)  A  commercial  lending  company, 
as  defined  in  12  CFR  211.21(f).  that  is 
owned  or  controlled  by  a  foreign  bemk, 
as  defined  in  12  CFR  2'll.21(m);  or 

(6)  A  corporation  organized  under 
section  25A  of  the  Federal  Reserve  Act 
(12  U.S.C.  611-631)  or  a  corporation 
having  an  agreement  or  undertaking 
with  the  Board  under  section  25  of  the 
Federal  Reserve  Act  (12  U.S.C.  601- 
604a). 

Subpart  A — Privacy  and  Opt  Out 
Notices 

§  216.4    Initial  privacy  notice  to  consumers 
required. 

(a)  Initial  notice  requirement.  You 
must  provide  a  clear  and  conspicuous 
notice  that  accurately  reflects  your 
privacy  policies  and  practices  to: 

(1)  Customer.  An  individual  who 
becomes  your  customer,  not  later  than 
when  you  establish  a  customer 
relationship,  except  as  provided  in 
paragraph  (e)  of  this  section;  and 

(2)  Consumer.  A  consumer,  before  you 
disclose  any  nonpublic  personal 
information  about  the  consumer  to  any 
nonaffiliated  third  party,  if  you  make 
such  a  disclosure  other  than  as 
authorized  by  §§  216.14  and  216.15. 


(h)  When  initial  notice  to  a  consumer 
is  not  required.  You  are  not  required  to 
provide  an  initial  notice  to  a  consumer 
under  paragraph  (a)  of  this  section  if 

(1)  You  do  not  disclose  any  nonpublic 
personal  information  about  the 
consumer  to  any  nonaffiliated  third 
party,  other  than  as  authorized  by 
§§216.14  and  216.15;  and 

(2)  You  do  not  have  a  customer 
relationship  with  the  consumer. 

(c)  When  you  establish  a  customer 
relationship — (1)  General  rule.  You 
establish  a  customer  relationship  when 
you  and  the  consiuner  enter  into  a 
continuing  relationship. 

(2)  Special  rule  for  loans. — You 
establish  a  customer  relationship  with  a 
consumer  when  you  originate  a  loan  to 
the  consumer  for  personal,  family,  or 
household  purposes.  If  you 
subsequently  transfer  the  ser\'icing 
rights  to  that  loan  to  another  financial 
institution,  the  customer  relationship 
transfers  with  the  ser\-icing  rights, 

(3)(i)  Examples  of  establishing 
customer  relationship.  You  establish  a 
customer  relationship  when  the 
consumer: 

(A)  Opens  a  credit  card  account  with 
you: 

(B)  Executes  the  contract  to  open  a 
deposit  account  with  you.  obtains  credit 
from  you,  or  purchases  insurance  from 
you: 

(C)  Agrees  to  obtain  financial, 
economic,  or  investment  advison." 
services  from  you  for  a  fee:  or 

(D)  Becomes  your  client  for  the 
purpose  of  your  providing  credit 
counseling  or  tax  preparation  se^^•ices. 

(ii)  Examples  of  loan  rule.  You 
establish  a  customer  relationship  with  a 
consumer  who  obtains  a  loan  for 
personal,  family,  or  household  purposes 
when  you: 

(A)  Originate  the  loan  to  the 
consumer:  or 

(B)  Purchase  the  servicing  rights  to 
the  consumer's  loan. 

(d)  Existing  customers.  When  an 
existing  customer  obtains  a  new 
financial  product  or  ser\'ice  from  you 
that  is  to  be  used  primarily  for  personal, 
family,  or  household  purposes,  you 
satisfy-  the  initial  notice  requirements  of 
paragraph  (a)  of  this  section  as  follows: 

(1)  You  may  provide  a  revised  privacy 
notice,  under  §  216.8.  that  covers  the 
customer's  new  financial  product  or 
service;  or 

(2)  If  the  initial,  revised,  or  annual 
notice  that  you  most  recently  provided 
to  that  customer  was  accurate  with 
respect  to  the  new  financial  product  or 
service,  you  do  not  need  to  provide  a 
new  privacy  notice  under  paragraph  (a) 
of  this  section. 

(e)  Exceptions  to  allow  subsequent 
delivery  of  notice.  (1)  You  may  provide 
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the  initial  m)fi(:e  required  by  paragraph 
(a)(1)  i)f  this  section  within  a  reasonable 
time  after  you  establish  a  customer 
relationship  if: 

(i)  Establishing  the  custt)mer 
relationship  is  not  at  the  customer's 
election;  or 

(ii)  Providing  notice  not  later  than 
when  you  establish  a  customer 
relationship  would  substantially  delay 
the  customers  transaction  and  the 
customer  agrees  to  receive  the  notice  at 
a  later  time. 

(2)  Examples  of  exceptions — (i) 

Not  at  customer's  election. 
Establishing  a  customer  relationship  is 
not  at  the  customer's  election  if  you 
acquire  a  customers  deposit  liability  or 
the  servicing  rights  to  a  customer's  loan 
from  another  financial  institution  and 
the  customer  does  not  have  a  choice 
about  your  acquisition. 

(ii)  Substantial  delay  of  customer's 
transaction.  Providing  notice  not  later 
than  when  you  establish  a  customer 
relationship  would  substantially  delay 
the  customer's  transaction  when: 

(A)  You  and  the  individual  agree  over 
the  telephone  to  enter  into  a  customer 
relationship  involving  prompt  delivery 
of  the  financial  product  or  service;  or 

(B)  You  establish  a  customer 
relationship  with  an  individual  under  a 
program  authorized  by  Title  IV  of  the 
Higher  Education  Act  of  1965  (20  U.S.C:. 
1070  et  seq]  or  similar  student  loan 
programs  where  loan  proceeds  are 
disbursed  promptly  without  prior 
communic:ation  between  you  and  the 
customer. 

(iii)  No  substantial  delay  of 
customer's  transaction  Providing  notice 
not  later  than  when  you  establish  a 
customer  relationship  would  not 
substantially  delay  the  customer's 
transaction  when  the  relationship  is 
initiated  in  person  at  your  office  or 
through  other  means  by  which  the 
customer  may  view  the  notice,  such  as 
on  a  web  site. 

(f)  Delivery  When  you  are  required  to 
deliver  an  initial  privacy  notice  by  this 
section,  you  must  deliver  it  according  to 
§216.9.  if  you  use  a  short-form  initial 
notice  for  non-customers  according  to 
§  216.fi(d),  you  may  deliver  your  privacy 
notice  according  to  §  216.6(d)(3). 

f  216.5    Annual  privacy  notice  to 
custonwrs  r*quir«d. 

(a)(1)  Cieneral  rule  You  must  provide 
a  clear  and  ctmspicuous  notice  to 
customers  that  accurately  reflects  your 
privacy  policies  and  prac:ti(;es  not  less 
than  annually  during  the  continuation 
of  the  customer  relationship   Annually 
means  at  least  oni:e  in  any  period  of  12 
consecutive  months  during  which  that 
relationship  exists.  You  may  define  the 


12-consecutive-month  period,  but  you 
must  apply  it  to  the  customer  on  a 
consistent  basis. 

(2)  Example  You  provide  a  notice 
annually  if  you  define  the  12- 
consecutive-month  period  as  a  calendar 
year  and  provide  the  annual  notice  to 
the  customer  once  in  each  calendar  year 
following  the  calendar  year  in  which 
you  provided  the  initial  notice.  For 
example,  if  a  customer  opens  an  account 
on  any  day  of  year  1,  you  must  provide 
an  annual  notice  to  that  customer  by 
December  31  of  year  2. 

(b)(1)  Termination  of  customer 
relationship.  You  are  not  required  to 
provide  an  annual  notice  to  a  former 
customer. 

(2)  Examples.  Your  customer  becomes 
a  former  customer  when: 

(i)  In  the  case  of  a  deposit  account,  the 
account  is  inactive  under  your  policies: 

(ii)  In  the  case  of  a  closed-end  loan, 
the  customer  pays  the  loan  in  full,  you 
charge  off  the  loan,  or  you  sell  the  loan 
without  retaining  servicing  rights; 

(iii)  In  the  case  of  a  credit  card 
relationship  or  other  open-end  credit 
relationship,  you  no  longer  provide  any 
statements  or  notices  to  the  customer 
concerning  that  relationship  or  you  sell 
the  credit  card  receivables  without 
retaining  servicing  rights;  or 

(iv)  You  have  not  communicated  with 
the  customer  about  the  relationship  for 
a  period  of  12  consecutive  months, 
other  than  to  provide  annual  privacy 
notices  or  promotional  material. 

(c)  Special  rule  for  loans.  If  you  do  not 
have  a  customer  relationship  with  a 
consumer  under  the  special  rule  for 
loans  in  §  216.4(c)(2),  then  you  need  not 
provide  an  annual  notice  to  that 
consumer  under  this  section. 

(d)  Delivery  When  you  are  required  to 
deliver  an  annual  privacy  notice  by  this 
.section,  you  must  deliver  it  according  to 
§2169. 

§216.6    Information  to  be  Included  in 
privacy  notices. 

(a)  General  rule.  The  initial,  annual, 
and  revised  privacy  notices  that  you 
provide  under  §§  216  4,  216.5,  and 
216  8  must  include  each  of  the 
following  items  of  information,  in 
addition  to  any  other  information  you 
wish  to  provide,  that  applies  to  you  and 
to  the  consumers  to  whom  you  send 
your  privacy  notice: 

(l)The  categories  of  nonpublic 
personal  information  that  you  collect; 

(2)  The  categories  of  nonpublic 
personal  information  that  vou  disclose; 

(.3)  The  categories  of  affiliates  and 
nonaffiliated  third  parties  to  whom  you 
disclose  nonpublic  personal 
information,  other  than  those  parties  to 
whom  vou  disclose  information  under 
§§216.14  and  216.15: 


(4)  The  categories  of  nonpublic 
personal  information  about  your  former 
customers  that  you  disclose  and  the 
categories  of  affiliates  and  nonaffiliated 
third  parties  to  whom  you  disclose 
nonpublic  personal  information  about 
your  former  customers,  other  than  those 
parties  to  whom  you  disclose 
information  under  §§  216.14  and  216.15; 

(5)  If  you  disclose  nonpublic  personal 
information  to  a  nonaffiliated  third 
party  under  §  216.13  (and  no  other 
exception  in  §  216.14  or  216.15  applies 
to  that  disclosure),  a  separate  statement 
of  the  categories  of  information  you 
disclose  and  the  categories  of  third 
parties  with  whom  you  have  contracted: 

(6)  An  explanation  of  the  consumer's 
right  under  §  216.10(a)  to  opt  out  of  the 
disclosure  of  nonpublic  personal 
information  to  nonaffiliated  third 
parties,  including  the  method(s)  by 
which  the  consumer  may  exercise  that 
right  at  that  time; 

(7)  Any  disclosures  that  you  make 
under  section  603(d)(2)(A)(iii)  of  the 
Fair  Credit  Reporting  Act  (15  U.S.C. 
1681a(d){2)(A)(iii))  (that  is,  notices 
regarding  the  ability  to  opt  out  of 
disclosures  of  information  among 
affiliates); 

(8)  Your  policies  and  practices  with 
respect  to  protecting  the  confidentiality 
and  security  of  nonpublic  personal 
information;  and 

(9)  Any  disclosure  that  you  make 
under  paragraph  (b)  of  this  section. 

(b)  Description  ojf  nonaffiliated  third 
parties  subject  to  exceptions.  If  you 
disclose  nonpublic  personal  information 
to  third  parties  as  authorized  under 
§§216.14  and  216.15,  you  are  not 
required  to  list  those  exceptions  in  the 
initial  or  annual  privacy  notices 
required  by  §§  216.4  and  216.5.  When 
describing  the  categories  with  respect  to 
those  parties,  you  are  required  to  state 
only  that  you  make  disclosures  to  other 
nonaffiliated  third  parties  as  permitted 
by  law. 

(c)  Examples — (1)  Categories  of 
nonpublic  personal  information  that 
you  collect.  You  satisfy  the  requirement 
to  categorize  the  nonpublic  personal 
information  that  you  collect  if  you  list 
the  following  categories,  as  applicable: 

(i)  Information  from  the  consumer; 

(ii)  Information  about  the  consumer's 
transactions  with  you  or  your  affiliates: 

(iii)  Information  about  the  consumer's 
transactions  with  nonaffiliated  third 
parties:  and 

(iv)  Information  from  a  consumer 
reporting  agency. 

(2)  Categories  of  nonpublic  personal 
information  you  disclose — (i)  You 
satisfy'  the  requirement  to  categorize  the 
nonpublic  personal  information  that 
you  disclose  if  you  list  the  categories 


described  in  paragraph  (c)(1)  of  this 
section,  as  applicable,  and  a  few 
examples  to  illustrate  the  types  of 
information  in  each  category. 

(ii)  If  you  reserve  the  right  to  disclose 
all  of  the  nonpublic  personal 
information  about  consumers  that  you 
collect,  you  may  simply  state  that  fact 
without  describing  the  categories  or 
examples  of  the  nonpublic  personal 
information  you  disclose. 

(3)  Categories  of  affiliates  and 
nonaffiliated  third  parties  to  whom  you 
disclose.  You  satisfy  the  requirement  to 
categorize  the  affiliates  and 
nonaffiliated  third  parties  to  whom  you 
disclose  nonpublic  personal  information 
if  you  list  the  following  categories,  as 
applicable,  and  a  few  examples  to 
illustrate  the  types  of  third  parties  in 
each  category. 

(i)  Financial  service  providers; 
(ii)  Non-financial  companies;  and 
(iii)  Others. 

(4)  Disclosures  under  exception  for 
service  providers  and  joint  marketers.  If 
you  disclose  nonpublic  personal 
information  under  the  exception  in 

§  216.13  to  a  nonaffiliated  third  party  to 
market  products  or  services  that  you 
offer  alone  or  jointly  with  another 
financial  institution,  you  satisfy  the 
disclosure  requirement  of  paragraph 
(a)(5)  of  this  section  if  you: 

(i)  List  the  categories  of  nonpublic 
personal  information  you  disclose, 
using  the  same  categories  and  examples 
you  used  to  meet  the  requirements  of 
paragraph  (a)(2)  of  this  section,  as 
applicable;  and 

(ii)  State  whether  the  third  party  is: 

(A)  A  service  provider  that  performs 
marketing  services  on  your  behalf  or  on 
behalf  of  you  and  another  financial 
institution;  or 

(B)  A  financial  institution  with  whom 
you  have  a  joint  marketing  agreement. 

(5)  Simplified  notices.  If  you  do  not 
disclose,  and  do  not  wish  to  reserve  the 
right  to  disclose,  nonpublic  personal 
information  about  customers  or  former 
customers  to  affiliates  or  nonaffiliated 
third  parties  except  as  authorized  under 
§§  216.14  and  216.15,  you  may  simply 
state  that  fact,  in  addition  to  the 
information  you  must  provide  under 
paragraphs  (a)(1),  (a)(8),  (a)(9),  and  (b)  of 
this  section. 

(6)  Confidentiality  and  security.  You 
describe  your  policies  and  practices 
with  respect  to  protecting  the 
confidentiality  and  security  of 
nonpublic  personal  information  if  you 
do  both  of  the  following: 

(i)  Describe  in  general  terms  who  is 
authorized  to  have  access  to  the 
information;  and 

(ii)  State  whether  you  have  security 
practices  and  procedures  in  place  to 


ensure  the  confidentiality  of  the 
information  in  accordance  with  your 
policy.  You  are  not  required  to  describe 
technical  information  about  the 
safeguards  you  use. 

(d)  Short-form  initial  notice  with  opt 
out  notice  for  non-customers — (1)  You 
may  satisfy  the  initial  notice 
requirements  in  §§  216.4(a)(2),  216.7(b), 
and  216.7(c)  for  a  consumer  who  is  not 
a  customer  by  providing  a  short-form 
initial  notice  at  the  same  time  as  you 
deliver  an  opt  out  notice  as  required  in 
§216.7. 

(2)  A  short-form  initial  notice  must: 
(i)  Be  clear  and  conspicuous; 

(ii)  State  that  your  privacy  notice  is 
available  upon  request;  and 

(iii)  Explain  a  reasonable  means  by 
which  the  consumer  may  obtain  that 
notice. 

(3)  You  must  deliver  your  short-form 
initial  notice  according  to  §  216.9.  You 
are  not  required  to  deliver  your  privacy 
notice  with  your  short-form  initial 
notice.  You  instead  may  simply  provide 
the  consumer  a  reasonable  means  to 
obtain  your  privacy  notice.  If  a 
consumer  who  receives  your  short-form 
notice  requests  your  privacy  notice,  you 
must  deliver  your  privacy  notice 
according  to  §  216.9. 

(4)  Examples  of  obtaining  privacy 
notice.  You  provide  a  reasonable  means 
by  which  a  consumer  may  obtain  a  copy 
of  your  privacy  notice  if  you: 

fi)  Provide  a  toll-free  telephone 
number  that  the  consumer  may  call  to 
request  the  notice;  or 

(^ii)  For  a  consumer  who  conducts 
business  in  person  at  your  office, 
maintain  copies  of  the  notice  on  hand 
that  you  provide  to  the  consumer 
immediately  upon  request. 

(e)  Future  disclosures.  Your  notice 
may  include: 

(i)  Categories  of  nonpublic  personal 
information  that  you  reserve  the  right  to 
disclose  in  the  future,  but  do  not 
currently  disclose;  and 

(2)  Categories  of  affiliates  or 
nonaffiliated  third  parties  to  whom  you 
reserve  the  right  in  the  future  to 
disclose,  but  to  whom  you  do  not 
currently  disclose,  nonpublic  personal 
information. 

(f)  Sample  clauses.  Sample  clauses 
illustrating  some  of  the  notice  content 
required  by  this  section  are  included  in 
appendix  A  of  this  part. 

§216.7    Formofopt  out  notice  to 
consumers;  opt  out  mettiods. 

(a)(1)  Form  of  opt  out  notice.  If  you 
are  required  to  provide  an  opt  out  notice 
under  §  216.10(a),  you  must  provide  a 
clear  and  conspicuous  notice  to  each  of 
your  consumers  that  accurately  explains 
the  right  to  opt  out  under  that  section. 
The  notice  must  state: 


(i)  That  you  disclose  or  reserve  the 
right  to  disclose  nonpubUc  personal 
information  about  your  consumer  to  a 
nonaffiliated  third  party; 

(ii)  That  the  consumer  has  the  right  to 
opt  out  of  that  disclosure;  and 

(iii)  A  reasonable  means  by  which  the 
consumer  may  exercise  the  opt  out 
right. 

(2)  Examples — (i)  Adequate  opt  out 
notice.  You  provide  adequate  notice  that 
the  consumer  can  opt  out  of  the 
disclosure  of  nonpublic  personal 
information  to  a  nonaffiliated  third 
party  if  you: 

(A)  Identify  all  of  the  categories  of 
nonpublic  personal  information  that 
you  disclose  or  reserve  the  right  to 
disclose,  and  all  of  the  categories  of 
nonaffiliated  third  parties  to  which  you 
disclose  the  information,  as  described  in 
§  216.6(a)(2)  and  (3),  and  state  that  the 
consumer  can  opt  out  of  the  disclosure 
of  that  information:  and 

(B)  Identify  the  financial  products  or 
services  that  the  consumer  obtains  from 
you,  either  singly  or  jointly,  to  which 
the  opt  out  direction  would  apply. 

(ii)  Reasonable  opt  out  means.  You 
provide  a  reasonable  means  to  exercise 
an  opt  out  right  if  you: 

(A)  Designate  check-off'  boxes  in  a 
prominent  position  on  the  relevant 
forms  with  the  opt  out  notice: 

(B)  Include  a  reply  form  together  with 
the  opt  out  notice: 

(C)  Provide  an  electronic  means  to  opt 
out,  such  as  a  form  that  can  be  sent  via 
electronic  mail  or  a  process  at  your  web 
site,  if  the  consumer  agrees  to  the 
electronic  delivery  of  information:  or 

(D)  Provide  a  toll-free  telephone 
number  that  consumers  may  call  to  opt 
out. 

(iii)  Unreasonable  opt  out  means.  You 
do  not  provide  a  reasonable  means  of 
opting  out  if: 

(A)  The  only  means  of  opting  out  is 
for  the  consumer  to  write  his  or  her  own 
letter  to  exercise  that  opt  out  right;  or 

(B)  The  only  means  of  opting  out  as 
described  in  any  notice  subsequent  to 
the  initial  notice  is  to  use  a  check-off 
box  that  you  provided  with  the  initial 
notice  but  did  not  include  with  the 
subsequent  notice. 

(iv)  Specific  opt  out  means.  You  may 
require  each  consumer  to  opt  out 
through  a  specific  means,  as  long  as  that 
means  is  reasonable  for  that  consumer. 

(b)  Same  form  as  initial  notice 
permitted.  You  may  provide  the  opt  out 
notice  together  with  or  on  the  same 
written  or  electronic  form  as  the  initial 
notice  you  provide  in  accordance  with 
§216.4. 

(c)  Initial  notice  required  when  opt 
out  notice  delivered  subsequent  to 
initial  notice.  If  you  provide  the  opt  out 
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notice  later  than  required  for  the  initial 
noticj'  in  accordanct'  with  *)  2Hv4.  v'oii 
inii.st  also  includf  a  lopv  of  the  initial 
ni)ti( f  with  iht"  opt  out  notice  in  writing 
or,  if  the  consumer  agrees. 
elei:tronically 

(d)  lotnt  rfliitionsbips — (1)  If  two  nr 
more  consumers  lointlv  obtain  a 
financial  product  or  service  from  vou, 
vou  may  provide  a  single  opt  out  notice 
Your  opt  out  notice  must  explain  how 
you  will  treat  an  opt  out  dire<:ti()n  by  a 
joint  consumer  (as  explained  in 
paragraph  (d)(5|  of  this  set:tion). 

(2)  Any  of  the  joint  c:onsumers  may 
exercise  the  right  to  opt  out  You  may 
either: 

(i)  Treat  an  opt  out  directitin  by  a  joint 
consumer  as  applying  to  all  of  the 
associated  joint  f:onsumers.  or 

(ii)  Permit  each  joint  consumer  to  opt 
out  separately. 

(3)  If  you  permit  each  joint  consumer 
to  opt  out  separately,  you  must  permit 
one  of  the  joint  consumers  to  opt  out  on 
behalf  of  all  of  the  joint  consumers 

(4)  You  may  not  require  all  joint 
consumers  to  opt  out  before  you 
implement  anv  opt  out  direction 

(5)  Exampir  if  lohn  and  Mary  have  a 
joint  i:hock.ing  acciount  with  you  and 
arrange  for  you  to  send  statements  to 
John's  address,  you  may  do  any  of  the 
following,  but  you  must  explain  in  your 
opt  out  notice  which  opt  out  policy  vou 
will  follow: 

(i)  Send  a  single  opt  out  notice  to 
)ohn's  address,  but  you  must  accept  an 
opt  out  direction  from  either  John  or 
Mary 

(ii)  Treat  an  opt  out  direction  by 
either  John  or  Mar\'  as  applying  to  the 
entire  acc;ount.  If  ycm  do  so,  and  lohn 
opts  out,  you  may  not  retpiire  Mary  to 
opt  out  as  well  before  implementing 
lohn's  opt  out  direction 

(iii)  Permit  |ohn  and  Mary  to  make 
different  opt  out  directions.  If  you  do  so 

(A)  You  must  permit  John  and  Mary 
to  opt  out  for  each  other; 

(H)  If  both  opt  out.  vou  must  permit 
both  to  notif\'  vou  in  a  single  response 
(such  as  im  a  form  or  through  a 
telephone  call);  and 

((',]  If  lohn  opts  out  and  Mar\'  does 
not,  you  may  onh  disc  lose  nonpublic 
personal  information  about  Mary,  but 
not  about  |ohn  <in<i  not  about  |ohn  and 
Mary  jointly 

(e)  Timf  to  complv  with  opt  out  You 
must  comply  with  a  consumers  opt  out 
direction  as  soon  as  reasonably 
practicable  after  vou  r(n:eiye  it 

(f)  (-Vi/ifuiinfii!  riiiht  to  opt  out  A 
consumer  may  exercise  the  right  to  opt 
out  at  any  time. 

(g)  Dumtion  of  consumer  s  opt  out 
dirfction — (1)  A  consumer's  direction  to 
opt  out  under  this  section  is  effective 


until  the  consumer  revokes  it  in  writing 
or.  if  the  consumer  agrees, 
electronically 

(2)  When  a  customer  relationship 
terminates,  the  customer's  opt  out 
diretrtion  continues  to  apply  to  the 
nonpublic  personal  information  that 
you  colle<:ted  during  or  related  to  that 
relationship.  If  the  individual 
subsequently  establishes  a  new 
customer  relationship  with  you.  the  opt 
out  dire<:tion  that  applied  to  the  former 
relationship  does  not  apply  to  the  new 
relationship. 

(h)  Dfliven'  When  you  are  required  to 
deliver  an  opt  out  notice  by  this  section, 
you  must  deliver  it  according  to  §  216.9. 

§216.8    Revtsad  privacy  notices. 

(a)  Crenfral  rulf  Except  as  otherwise 
authorized  in  this  part,  you  must  not, 
dire<;tly  or  through  any  affiliate,  disclose 
any  nonpublic  personal  information 
about  a  consumer  to  a  nonaffiliated 
third  party  other  than  as  described  in 
the  initial  notice  that  you  provided  to 
that  consumer  under  §  216.4,  unless: 

(1)  You  have  provided  to  the 
consumer  a  clear  and  conspicuous 
revised  notii;e  that  accurately  describes 
vour  policies  and  practices; 

(2)  You  have  provided  to  the 
consumer  a  new  opt  out  notice: 

(3)  You  have  given  the  consumer  a 
reasonable  opportunity,  before  you 
disclose  the  information  to  the 
nonaffiliated  third  party,  to  opt  out  of 
the  disclosure;  and 

(4)  The  consumer  does  not  opt  out. 

(b)  Examples — (1)  Except  as  otherwise 
permitted  by  «»«)  216.13.  216.14,  and 
216  1.5.  you  mu.st  provide  a  revised 
notice  before  vou: 

(i)  Disclose  a  new  category  of 
nonpublic  personal  information  to  any 
ncmaffiliated  third  party; 

(ii)  Disclose  nonpublic  personal 
information  to  a  new  category  of 
nonaffiliated  third  parly;  or 

(ill)  Disclose  ntrnpiiblic:  personal 
information  about  a  former  c:ustomer  to 
a  nonaffiliated  third  party,  if  that  former 
customer  has  not  had  the  oppcjrtunitv  to 
exercise  an  opt  out  right  regarding  that 
disclosure 

(2)  A  revised  notice  is  not  required  if 
yrm  disclose  nonpublic  personal 
information  to  a  new  nonaffiliated  third 
party  that  you  adequately  described  in 
your  prior  notice 

(i:)  Deliven,-  When  you  are  required  to 
deliver  a  revised  privacy  notice  by  this 
sei  tion.  vou  must  deliver  it  according  to 
«}2169 

§  216.9    Delivering  privacy  and  opt  out 
notices. 

(a)  tiow  to  provide  notices  You  must 
provide  any  privacy  notices  and  opt  out 


notices,  including  short-form  initial 
notices,  that  this  part  requires  so  that 
each  consumer  can  reasonably  be 
expected  to  receive  actual  notice  in 
writing  or.  if  the  consumer  agrees, 
electronically. 

(b)  (1)  Examples  of  reasonable 
expectation  of  actual  notice.  You  may 
reasonably  expect  that  a  consumer  will 
receive  actual  notice  if  you: 

(i)  Hand-deliver  a  printed  copy  of  the 
notice  to  the  consumer; 

(ii)  Mail  a  printed  copy  of  the  notice 
to  the  last  known  address  of  the 
consumer; 

(iii)  For  the  consumer  who  conducts 
transactions  electronically,  post  the 
notice  on  the  electronic  site  and  require 
the  consumer  to  acknowledge  receipt  of 
the  notice  as  a  necessary  step  to 
obtaining  a  particular  financial  product 
or  .service;  or 

(iv)  For  an  isolated  transaction  with 
the  consumer,  such  as  an  ATM 
transaction,  post  the  notice  on  the  ATM 
screen  and  require  the  consumer  to 
acknowledge  receipt  of  the  notic:e  as  a 
necessary  step  to  obtaining  the 
particular  financial  product  or  ser\'ice. 

(2)  Examples  of  unreasonable 
expectation  of  actual  notice.  You  may 
not.  however,  reasonably  expect  that  a 
consumer  will  receive  actual  notice  of 
your  privacy  policies  and  practices  if 
you: 

(i)  Only  post  a  sign  in  your  branch  or 
office  or  generally  publish 
advertisements  of  your  privacy  policies 
and  prac:tice8;  or 

(ii)  Send  the  notice  via  electronic  mail 
to  a  consumer  who  does  not  obtain  a 
financial  product  or  service  from  you 
electronically. 

(c)  Annual  notices  only  You  may 
reasonably  expect  that  a  customer  will 
receive  actual  notice  of  your  annual 
privacy  notice  if: 

(1)  The  customer  uses  your  web  site 
to  access  financial  products  and  services 
electronically  and  agrees  to  receive 
notices  at  the  web  site,  and  you  post 
your  current  privacy  notice 
continuously  in  a  clear  and  conspicuous 
manner  on  the  web  site;  or 

(2)  The  customer  has  requested  that 
you  refrain  from  sending  any 
information  regarding  the  customer 
relationship,  and  your  current  privacy 
notice  remains  available  to  the  customer 
upon  request. 

(d)  Oral  description  of  notice 
insufficient  You  may  not  provide  any 
notice  required  by  this  part  solely  by 
orally  explaining  the  notice,  either  in 
person  or  over  the  telephone. 

(e)  Retention  or  accessibility  of  notices 
for  customers— {1)  For  customers  only, 
you  must  provide  the  initial  notice 
required  by  §  216.4(a)(1),  the  annual 


notice  required  by  §  216.5(a),  and  the 
revised  notice  required  by  §  216.8  so 
that  the  customer  can  retain  them  or 
obtain  them  later  in  wrriting  or,  if  the 
customer  agrees,  electronically. 

(2)  Examples  of  retention  or 
accessibility.  You  provide  a  privacy 
notice  to  the  customer  so  that  the 
customer  can  retain  it  or  obtain  it  later 
if  you: 

(i)  Hand-deliver  a  printed  copy  of  the 
notice  to  the  customer; 

(ii)  Mail  a  printed  copy  of  the  notice 
to  the  last  known  address  of  the 
customer;  or 

(iii)  Make  your  current  privacy  notice 
available  on  a  web  site  (or  a  link  to 
another  web  site)  for  the  customer  who 
obtains  a  financial  product  or  service 
electronically  and  agrees  to  receive  the 
notice  at  the  web  site. 

(f)  Joint  notice  with  other  financial 
institutions.  You  may  provide  a  joint 
notice  from  you  and  one  or  more  of  your 
affiliates  or  other  financial  institutions, 
as  identified  in  the  notice,  as  long  as  the 
notice  is  accurate  with  respect  to  you 
and  the  other  institutions. 

(g)  foint  relationships.  If  two  or  more 
consumers  jointly  obtain  a  financial 
product  or  service  from  you,  you  may 
satisfy  the  initial,  annual,  and  revised 
notice  requirements  of  §§  216.4(a), 
216.5(a),  and  216.8(a).  respectively,  by 
providing  one  notice  to  those  consumers 
jointly. 

Subpart  B — Limits  on  Disclosures 

S  21 6.1 0    Limits  on  disclosure  of  non- 
public personal  information  to  nonaffiliated 
ttiird  parties. 

(a)  (1)  Conditions  for  disclosure. 
Except  as  otherwise  authorized  in  this 
part,  you  may  not,  directly  or  through 
any  affiliate,  disclose  any  nonpublic 
personal  information  about  a  consumer 
to  a  nonaffiliated  third  party  unless: 

(i)  You  have  prcvidea  to  the 
consumer  an  initial  notice  as  required 
under  §216.4; 

(ii)  You  have  provided  to  the 
consumer  an  opt  out  notice  as  required 
in  §216.7; 

(iii)  You  have  given  the  consumer  a 
reasonable  opportunity,  before  you 
disclose  the  information  to  the 
nonaffiliated  third  party,  to  opt  out  of 
the  disclosure:  and 

(iv)  The  consumer  does  not  opt  out. 

(2)  Opt  out  definition.  Opt  out  means 
a  direction  by  the  consumer  that  you  not 
disclose  nonpublic  personal  information 
about  that  consumer  to  a  nonaffiliated 
third  party,  other  than  as  permitted  by 
§§216.13.  216.14,  and  216.15. 

(3)  Examples  of  reasonable 
opportunity  to  opt  out.  You  provide  a 
consumer  with  a  reasonable  opportunity 
to  opt  out  if: 


(i)  By  mail.  You  mail  the  notices 
required  in  paragraph  (a)(1)  of  this 
section  to  the  consumer  and  allow  the 
consumer  to  opt  out  by  mailing  a  form, 
calling  a  toll-free  telephone  number,  or 
any  other  reasonable  means  within  30 
days  from  the  date  you  mailed  the 
notices. 

(ii)  By  electronic  means.  A  customer 
opens  an  on-line  account  with  you  and 
agrees  to  receive  the  notices  required  in 
paragraph  (a)(1)  of  this  section 
electronically,  and  you  allow  the 
customer  to  opt  out  by  any  reasonable 
means  within  30  days  after  the  date  that 
the  customer  acknowledges  receipt  of 
the  notices  in  conjunction  with  opening 
the  account. 

(iii)  Isolated  transaction  with 
consumer.  For  an  isolated  transaction, 
such  as  the  purchase  of  a  cashier's 
check  by  a  consumer,  you  provide  the 
consumer  with  a  reasonable  opportunity 
to  opt  out  if  you  provide  the  notices 
required  in  paragraph  (a)(1)  of  this 
section  at  the  time  of  the  transaction 
and  request  that  the  consumer  decide, 
as  a  necessary  part  of  the  transaction, 
whether  to  opt  out  before  completing 
the  transaction. 

(b)  Application  of  opt  out  to  all 
consumers  and  all  nonpublic  personal 
information — (1)  You  must  comply  with 
this  section,  regardless  of  whether  you 
and  the  consumer  have  established  a 
customer  relationship, 

(2)  Unless  you  comply  with  this 
section,  you  may  not,  directly  or 
through  any  affiliate,  disclose  any 
nonpublic  personal  information  about  a 
consumer  that  you  have  collected, 
regardless  of  whether  you  collected  it 
before  or  after  receiving  the  direction  to 
opt  out  from  the  consumer. 

(c)  Partial  opt  out.  You  may  allow  a 
consumer  to  select  certain  nonpublic 
personal  information  or  certain 
nonaffiliated  third  parties  with  respect 
to  which  the  consumer  wishes  to  opt 
out. 

§  21 6.1 1     Limits  on  redisciosure  and  reuse 
of  information. 

(a)(1)  Information  you  receive  under 
an  exception.  If  you  receive  nonpublic 
personal  information  from  a 
nonaffiliated  financial  institution  under 
an  exception  in  §  216.14  or  216.15  of 
this  part,  your  disclosure  and  use  of  that 
information  is  limited  as  follows: 

(i)  You  may  disclose  the  information 
to  the  affiliates  of  the  financial 
institution  from  which  you  received  the 
information; 

(ii)  You  may  disclose  the  information 
to  your  affiliates,  but  your  affiliates  may, 
in  turn,  disclose  and  use  the 
information  only  to  the  extent  that  you 


may  disclose  and  use  the  information; 
and 

(iii)  You  may  disclose  and  use  the 
information  pursuant  to  an  exception  in 
§  216.14  or  216.15  in  the  ordinary 
course  of  business  to  carry  out  the 
activity  covered  by  the  exception  under 
which  you  received  the  information. 

(2)  Example.  If  you  receive  a  customer 
list  from  a  nonaffiliated  financial 
institution  in  order  to  provide  account 
processing  services  under  the  exception 
in  §  216.14(a),  you  may  disclose  that 
information  under  any  exception  in 
§  216.14  or  216.15  in  the  ordinary 
course  of  business  in  order  to  provide 
those  services.  For  example,  you  could 
disclose  the  information  in  response  to 
a  properly  authorized  subpoena  or  to 
your  attorneys,  accountants,  and 
auditors.  You  could  not  disclose  that 
information  to  a  third  party  for 
marketing  purposes  or  use  that 
information  for  your  own  marketing 
purposes. 

(b)(1)  Information  you  receive  outside 
of  an  exception.  If  you  receive 
nonpublic  personal  information  from  a 
nonaffiliated  financial  institution  other 
than  under  an  exception  in  §  216.14  or 
216.15  of  this  part,  you  may  disclose  the 
information  only: 

(i)  To  the  affiliates  of  the  financial 
institution  from  which  you  received  the 
information: 

(ii)  To  your  affiliates,  but  your 
affiliates  may,  in  turn,  disclose  the 
information  only  to  the  extent  that  you 
can  disclose  the  information:  and 
(iii)  To  any  other  person,  if  the 
disclosure  would  be  lawful  if  made 
directly  to  that  person  by  the  financial 
institution  from  which  you  received  the 
information. 

(2)  Example.  If  you  obtain  a  customer 
list  from  a  nonaffiliated  financial 
institution  outside  of  the  exceptions  in 
§216.14  and  216.15: 

(i)  You  may  use  that  list  for  your  own 
purposes;  and 

(ii)  You  may  disclose  that  list  to 
another  nonaffiliated  third  party  only  if 
the  financial  institution  from  which  you 
purchased  the  list  could  have  lawfully 
disclosed  the  list  to  that  third  party. 
That  is,  you  may  disclose  the  list  in 
accordance  with  the  privacy  policy  of 
the  financial  institution  from  which  you 
received  the  list,  as  limited  by  the  opt 
out  direction  of  each  consumer  whose 
nonpublic  personal  information  you 
intend  to  disclose,  and  you  may  disclose 
the  list  in  accordance  with  an  exception 
in  §  216.14  or  216.15,  such  as  to  yoiu 
attorneys  or  accountants. 

(c)  Information  you  disclose  under  an 
exception.  If  you  disclose  nonpublic 
personal  information  to  a  nonaffiliated 
third  party  under  an  exception  in 
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«>_'U.  14  or  J  U.  13  ol  this  part,  thi-  third 
|)drt\  iiiav  liisciosf  and  use  that 
iiirnrniation  onlv  as  follows 

( 1 )  The  third  party  mav  disclose  thi' 
information  to  \(uir  affiliates. 

{2)  The  third  p.iriv  iii.n  ilisi  lose  the 
iidoriiiation  to  its  affdiales.  liut  its 
.iffiliales  niav.  in  turn,  disclose  and  use 
the  information  onlv  to  the  extent  that 
the  third  party  m<iv  disi  lose  ,uui  use  the 
information,  and 

(i)  The  third  p<irty  mav  disi  lose  an<l 
use  the  information  pursuant  to  an 
exiept  1(111  in  *?  ^'  lt>  14  or  2  U>  15  in  the 
ordinary  i mirse  of  husin»'ss  to  i  arrv  out 
the  activity  covered  h\  the  exi  eption 
under  whi(  h  it  re<  eived  the 
information 

(d)  liifonnotion  voii  (/;s( /o.sc  oijfs/V/e 
ol  <in  fx<  t'ptioii   If  you  disclose 
nonpufilic  personal  information  to  a 
nonaffiliated  third  party  other  than 
under  an  exception  in  *»  J  Ih  14  or 
21b  l.S  of  this  part,  the  third  party  may 
disclose  the  information  only 

(1)  To  your  affiliatt's. 

(2)  To  its  affiliates,  hut  its  affiliates,  m 
turn,  may  disi  lose  the  information  onlv 
to  the  extent  the  third  parly  can  disc  lose 
the  information,  and 

(3)  To  any  other  person,  if  the 

disi  losure  would  he  lawful  if  vow  iiiaile 
It  directly  to  that  person 

§216.12     Limits  on  sharing  account 
numbar  Information  for  marketing 
purposes. 

Id)  ('•eiwnil  prohibition  on  (//.vi  /osiue 
of  (ic(  (Hint  tnunhfrs  You  must  not, 
dir«c:tly  or  throu>;h  an  affiliate,  disi  lose 
other  than  to  .i  i onsumer  reporting 
a^tUK  \  .  All  ai  I  ount  niunher  or  similar 
form  of  a(  cess  numher  or  access  (ode 
for  a  consumer's  credit  ( <ird  <u  i  ount. 
deposit  a(  (  ount.  or  transai  tioii  .ic( ount 
to  am  nonaffiliated  third  party  for  use 
in  telemarketing;,  dire<  t  mail  marketing, 
or  other  marketing  through  elei  tronu 
mail  to  the  ( unsumer 

(h)  fc\(  ffitioits  Par.ijJrajih  (a)  of  this 
section  does  not  apply  if  you  dis<:lose  an 
ai  (  mint  number  or  similar  form  uf 
a(  (ess  numher  or  a(  (  ess  i  ode 

1 1 )  III  \our  client  or  servi(  e  priivider 
solelv  in  order  to  perform  marketiim  for 
WMir  own  pro(iu(  ts  or  servii  es,  as  lon^ 
as  the  agent  or  ser\  u  e  provider  is  not 
authorized  to  directly  initiate  (  harges  to 
the  aci ount;  or 

(2)  To  a  partH  ipanf  in  .i  private  l.ihel 
credit  (  ard  progr.im  or  an  affinitv  or 
siinihir  program  where  the  partu  ip.mts 
in  the  program  are  identified  to  the 
1  iistom»!r  when  the  (  usiomer  entt-rs  into 
the  program 

((  )  h'\(iin[)lrs — ( 1)  Ai  < ount  niiinhrr 
.\n  account  "umh«?r.  or  similar  form  of 
a(  ( I'ss  numher  or  ace  t^ss  code,  does  not 
iiK  hide  .1  iiumh«>r  or  code  in  an 


eiK  rvpted  form,  .is  long  as  you  do  not 
provide  the  re(  ipient  with  a  means  to 
ile<  ode  the  numlwr  or  code, 

(2)  Tmns(i(  tion  unniwt  A 
transaction  account  is  an  account  (jther 
th.in  a  deposit  account  or  a  credit  card 
.11  (  ount   A  transaction  ai count  does  not 
in(  hide  an  account  to  which  third 
parties  cannot  initiate  iharges. 

Subpart  C — Exception* 

§216.13     Excaptlon  to  opt  out 
requlramants  for  service  providers  and  joint 
marketing. 

(a)  CrfntTtil  rule  ( 1 )  The  opt  out 
rtHiuinnnents  in  §*»216  7  and  2 Id  11)  do 
not  apply  when  vou  provide  nonpublic 
personal  information  to  a  nonaffiliated 
third  partv  to  perform  services  for  you 
or  fuiK  tions  on  your  behalf,  if  you: 

|i)  Provide  the  initial  notice  in 
a(.(ordan(  (■  with  *)2UJ  4.  and 

(ii)  Knter  into  a  contractual  agrtnunent 
with  the  third  partv  that  prohibits  the 
third  party  from  disc:losing  or  using  the 
information  other  than  to  (  arrv  out  the 
j)urposes  for  whi(  h  vou  disclosed  the 
information,  including  u.se  under  an 
exception  in  *»  216  14  or  216.15  in  the 
ordinary  course  of  business  to  carry  out 
those  purposes 

(2)  Exiimplf   If  you  dis(  lose 
iionpublK  personal  information  under 
this  section  to  a  financial  institution 
with  whi(  h  you  perform  joint 
m.irketing,  your  contractual  agreement 
with  that  institution  meets  the 
re(|iiirements  of  paragraph  (a)(l)(ii|  of 
this  section  if  it  prohibits  the  institution 
fntm  disclosing  or  using  the  nonpublic 
[lersonal  information  exc  ept  as 
ne<  essarv  to  (,arry  out  the  |oint 
marketing  or  under  an  exception  in 
t»  21ti  14  or  216  15  in  the  ordinary 
I  luirse  of  business  to  carry  out  that  ioint 
marketing 

(b)  ,sVni(  r  ;ii(iv  tm  hide  joint 
iDiirkftinii  The  servK  es  a  nonaffiliated 
tliini  party  performs  for  you  under 
[i.iragraph  (a)  of  this  sec  tioii  ma\ 

iiK  hide  marketing  of  your  own  products 
or  services  or  marketing  ol  financial 
products  or  servic cs  offeree!  pursuant  to 
|oiiit  agreements  between  you  and  one 
nr  more  finaiK  lal  institutions 

((  )  Dftinition  of  joint  (ign-rmt-nt  For 
[lurposes  of  this  section,  joint  agreement 
ineans  ,i  written  c  ontrac  t  pursuant  to 
whu  h  you  and  one  or  more  financial 
institutions  icuntly  offer,  endorse,  nr 
sponsor  a  financ  lal  prodiu  t  or  service 

§  216.14  Exceptions  to  notice  and  opt  out 
requirements  for  processing  and  servicing 
transactions. 

(a)  Exi  fptions  for  processing 
trtinsitrtions  at  consumer's  request  The 
recjiiirements  for  initial  notice  in 
«}  216  4(a)(2).  for  the  opt  out  in  ^§216,7 


and  216  U),  and  for  service  providers 
and  joint  marketing  in  ^216,13  do  not 
apply  if  you  disclose  nonpublic 
personal  information  as  necessary  to 
effect,  administer,  or  enforce  a 
transaction  that  a  consumer  rc^quests  cjr 
authonzt's.  or  in  connec:tion  with: 

( 1 )  Servicing  or  processing  a  financial 
prix^uct  or  service  that  a  consumer 
reciuests  or  authorizes; 

[2]  Maintaining  or  servicing  the 
consumers  account  with  you.  or  with 
another  entity  as  part  of  a  private  label 
credit  (  ard  program  or  other  extension 
of  credit  on  behalf  of  such  entity;  or 

(3)  A  proposed  or  actual 
securitization,  secondary  market  sale 
(including  sales  of  ser\'icing  rights),  or 
similar  transaction  related  to  a 
transaction  of  the  consumer. 

(b)  .Vecf's.scirv  to  effect,  (idminister.  or 
enforce  a  transaction  means  that  the 
disclosure  is: 

(1)  Required,  or  is  one  of  the  lawful 
or  appropriate  methods,  to  enforce  vour 
rights  or  the  rights  of  other  persons 
engaged  in  carrving  out  the  financial 
transaction  or  providing  the  product  or 
service;  or 

(2)  Required,  or  is  a  usual,  appropriate 
or  acceptable  method; 

(i)  To  carry  out  the  transaction  or  the 
product  or  service  business  of  which  the 
transaction  is  a  part,  and  record,  service, 
or  maintain  the  consumer's  account  in 
the  ordinary  course  of  providing  the 
financial  service  or  financial  product: 

(ii)  To  administer  or  service  benefits 
or  f  laims  relating  to  the  transaction  or 
the  product  or  service  business  of  which 
it  is  a  part; 

(iii)  To  provide  a  confirmation, 
statement,  or  other  record  of  the 
transaction,  or  information  on  the  status 
or  value  of  the  financial  service;  or 
finan(  lal  product  to  the  consumer  or  the 
consumer's  agent  or  broker: 

(iv)  To  accrue  or  recognize  incentives 
or  bonuses  associated  with  the 
transaction  that  are  provided  by  you  or 
any  other  party; 

(v)  To  underwrite  insurance  at  the 
consumer's  request  or  for  reinsurance 
purposes,  or  for  any  of  the  following 
purposes  as  they  relate  to  a  consumer's 
insurance:  account  administration, 
reporting,  investigating,  or  preventing 
fraud  or  mat(>rial  misrepresentation, 
processing  premium  payments, 
processing  insurance  claims, 
administering  insurance  benefits 
(including  utilization  review  activities), 
participating  in  research  projects,  or  as 
otherwise  required  or  specifically 
permitted  by  Federal  or  State  law:  or 

(vi)  In  connec:tion  with: 

(A)  The  authorization,  settlement, 
billing,  processing,  clearing, 
transferring,  reconciling  or  collection  of 


amounts  charged,  debited,  or  otherwise 
paid  using  a  debit,  credit,  or  other 
payment  card,  check,  or  account 
number,  or  by  other  payment  means: 

(B)  The  transfer  of  receivables, 
accounts,  or  interests  therein;  or 

(C)  The  audit  of  debit,  credit,  or  other 
payment  information, 

§216.15    Other  exceptions  to  notice  and 
opt  out  requirements. 

(a)  Exceptions  to  opt  out 
requirements.  The  requirements  for 
initial  notice  in  §  216.4(a)(2),  for  the  opt 
out  in  §§216.7  and  216.10,  and  for 
service  providers  and  joint  marketing  in 
§  216.13  do  not  apply  when  you 
disclose  nonpublic  personal 
information; 

(1 )  With  the  consent  or  at  the 
direction  of  the  consumer,  provided  that 
the  consumer  has  not  revoked  the 
consent  or  direction; 

(2)(i)  To  protect  the  confidentiality  or 
security  of  your  records  pertaining  to 
the  consumer,  service,  product,  or 
transaction; 

(ii)  To  protect  against  or  prevent 
actual  or  potential  fraud,  unauthorized 
transactions,  claims,  or  other  liability: 

(iii)  For  required  institutional  risk 
control  or  for  resolving  consumer 
disputes  or  inquiries; 

(iv)  To  persons  holding  a  legal  or 
beneficial  interest  relating  to  the 
consumer;  or 

(v)  To  persons  acting  in  a  fiduciary  or 
representative  capacity  on  behalf  of  the 
consumer: 

(3)  To  provide  information  to 
insurance  rate  advisory  organizations, 
guaranty  funds  or  agencies,  agencies 
that  are  rating  you,  persons  that  are 
assessing  your  compliance  with 
industry  standards,  and  your  attorneys, 
accountants,  and  auditors; 

(4)  To  the  extent  specifically 
permitted  or  required  under  other 
provisions  of  law  and  in  accordance 
with  the  Right  to  Financial  Privacv  Act 
of  1978  (12  U,S,C,  3401  e(  seq,),  to  law 
enforcement  agencies  (including  a 
federal  functional  regulator,  the 
Secretary  of  the  Treasury,  with  respect 
to  31  U.S.C,  Chapter  53, 'Subchapter  II 
(Records  and  Reports  on  Monetary 
Instruments  and  Transactions)  and  12 
U.S.C.  Chapter  21  (Financial 
Recordkeeping),  a  State  insurance 
authority,  with  respect  to  any  person 
domiciled  in  that  insurance  authority's 
State  that  is  engaged  in  providing 
insurance,  and  the  Federal  Trade 
Commission),  self-regulatory 
organizations,  or  for  an  investigation  on 
a  matter  related  to  public  safety; 

(5)(i)  To  a  consumer  reporting  agency 
in  accordance  with  the  Fair  Credit 
Reporting  Act  (15  U.S.C.  1681  et  seq.). 
or 


(ii)  From  a  consumer  report  reported 
by  a  consumer  reporting  agency; 

(6)  In  connection  with  a  proposed  or 
actual  sale,  merger,  transfer,  or  exchange 
of  all  or  a  portion  of  a  business  or 
operating  unit  if  the  disclosure  of 
nonpublic  personal  information 
concerns  solely  consumers  of  such 
business  or  unit;  or 

(7)(i)  To  comply  with  Federal.  State, 
or  local  laws,  rules  and  other  applicable 
legal  requirements; 

(ii)  To  comply  with  a  properly 
authorized  civil,  criminal,  or  regulatory- 
investigation,  or  subpoena  or  summons 
by  Federal,  State,  or  local  authorities:  or 

(iii)  To  respond  to  judicial  process  or 
government  regulatory  authorities 
having  jurisdiction  over  you  for 
examination,  compliance,  or  other 
purposes  as  authorized  by  law. 

(b)  Examples  of  consent  and 
revocation  of  consent.  (1)  A  consumer 
may  specifically  consent  to  your 
disclosure  to  a  nonaffiliated  insurance 
company  of  the  fact  that  the  consumer 
has  applied  to  you  for  a  mortgage  so  that 
the  insurance  company  can  offer 
hojjieowner's  insurance  to  the 
consumer. 

(2)  A  consumer  may  revoke  consent 
by  subsequently  exercising  the  right  to 
opt  out  of  future  disclosures  of 
nonpublic  personal  information  as 
permitted  under  §216. 7(f). 

Subpart  D — Relation  to  Ottier  Laws; 
Effective  Date 

§  21 6. 1 6     Protection  of  Fair  Credit 
Reporting  Act. 

Nothing  in  this  part  shall  be 
construed  to  modify,  limit,  or  supersede 
the  operation  of  the  Fair  Credit 
Reporting  Act  (15  U.S.C.  1681  et  seq.). 
and  no  inference  shall  be  drawn  on  the 
basis  of  the  provisions  of  this  part 
regarding  whether  information  is 
transaction  or  experience  information 
under  section  603  of  that  Act, 

§  21 6.1 7    Relation  to  State  laws. 

(a)  In  genera].  This  part  shall  not  be 
construed  as  superseding,  altering,  or 
affecting  any  statute,  regulation,  order, 
or  interpretation  in  effect  in  any  State, 
except  to  the  extent  that  such  State 
statute,  regulation,  order,  or 
interpretation  is  inconsistent  with  the 
provisions  of  this  part,  and  then  only  to 
the  extent  of  the  inconsistency. 

(b)  Greater  protection  under  State  law. 
For  purposes  of  this  section,  a  State 
statute,  regulation,  order,  or 
interpretation  is  not  inconsistent  with 
the  provisions  of  this  part  if  the 
protection  such  statute,  regulation, 
order,  or  interpretation  affords  any 
consumer  is  greater  than  the  protection 


provided  under  this  part,  as  determined 
by  the  Federal  Trade  Commission,  after 
consultation  with  the  Board,  on  the 
Federal  Trade  Commission's  own 
motion,  or  upon  the  petition  of  any 
interested  party. 

§  216.18    Effective  date;  transition  rule. 

(a)  Effective  date.  This  part  is  effective 
November  13,  2000.  In  order  to  provide 
sufficient  time  for  you  to  establish 
policies  and  systems  to  comply  with  the 
requirements  of  this  part,  the  Board  has 
extended  the  time  for  compliance  with 
this  part  until  July  1 .  2001 

(b)(1)  Notice  requirement  for 
consumers  who  are  your  customers  on 
the  compliance  date.  By  July  1.  2001. 
you  must  have  provided  an  initial 
notice,  as  required  by  §  216.4.  to 
consumers  who  are  your  customers  on 
July  1.  2001. 

(2)  Example.  You  provide  an  initial 
notice  to  consumers  who  are  your 
customers  on  July  1.  2001.  if  by  that 
date,  you  have  established  a  system  for 
providing  an  initial  notice  to  all  new- 
customers  and  have  mailed  the  initial 
notice  to  all  your  existing  customers. 

(c)  Two-year  grandfathering  of  service 
agreements.  Until  July  1,  2002.  a 
contract  that  you  have  entered  into  with 
a  nonaffiliated  third  party  to  perform 
services  for  you  or  functions  on  your 
behalf  satisfies  the  provisions  of 
§216.13(a)(l)(ii)  of  this  part,  even  if  the 
contract  does  not  include  a  requirement 
that  the  third  party  maintain  the 
confidentiality  of  nonpublic  personal 
information,  as  long  as  you  entered  into 
the  contract  on  or  before  July  1 .  2000. 

Appendix  A  to  Part  216 — Sample 
Clauses 

Financial  institutions,  including  a  group  of 
financial  holding  company  affiliates  that  use 
a  common  privacy  notice,  mav  use  the 
following  sample  clauses,  if  the  clause  is 
accurate  for  each  institution  that  uses  the 
notice.  (Note  that  disclosure  of  certain 
information,  such  as  assets,  income,  and 
information  from  a  consumer  reporting 
agency,  may  give  rise  to  obligations  under  the 
Fair  Credit  Reporting  .^ct.  such  as  a 
requirement  to  permit  a  consumer  to  opt  out 
of  disclosures  to  affiliates  or  designation  as 
a  consumer  reporting  agenc\  if  disclosures 
are  made  to  nonaffiliated  third  parties.) 

A-1 — Categories  of  information  you  collect 
(all  institutions) 

You  may  use  this  clause,  as  applicable,  to 
meet  the  requirement  of  §  216.6(a)(1)  to 
describe  the  categories  of  nonpublic  personal 
information  you  collect. 

Sample  Clause  A-t: 

We  collect  nonpublic  personal  information 
about  you  from  the  following  sources: 

•  Information  we  receive  from  vou  on 
applications  or  other  forms; 

•  Information  about  vour  transactions  with 
us.  our  affiliates,  or  others;  and 
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•  Intnrin.ilKiii  vm'  hm  cm'  tmni  .i  >  i  irisuiinM 
ri'portiiii^  .infill  \ 

,\-2 — <lalitt(orip>  <ir  inrorination  vou  (ii<M  !(>»*• 
(inMtituliitns  that  disi  liisr  outsulc  of  th*- 
exieptioii.s) 

Vim  III. IV  UM'  '111"  lit  Ihi'sf  I  l.iiiN»"».  .IS 
<)|)|ilu  .idli'.  Ill  iin'i't  Ihf  ri'ijiurt'ini'iit  nl 
*i  J  Hi  ti(,iH2l  Id  ilf.s<  nhi-  thf  i  .itfi;cirit's  ul 
miilpudlii    [iiTMill.ll  iiifiiMiiriliiui  vmi  iIim  insi- 

V  nil  m.u   llsf  thi'si'  I  1.1 11  SI'S  it  \  I  III  (I  I  SI  lose 
iiiinpiililii    pi'isMii.il  ;iiti  ii  m.itii  111  iiltifi  Itiiin   is 
pt'riiiilti'il  In  till'  I'V'  rpluiiis  m  i^^*  J  Id  1 .1. 
21»>  14    .iiiil  Z\h  \'< 

Samplr  (  laiisf  A- J.  AlUTitdtn'-  I 
\Vi'  in.i\  .lisclosf  tht!  Iiilliiwiii«  kiihls  lit 
iiiiiiputihi   |it'rson.il  mlVinii.ilicni  .itmni  vmi 

•  lliturMlHllnii  vvi'  ri'i  I'lVc  tniin  vmi  mi 
.ipfilii  dtiiiiis  iir  iilhiT  lurtiis.  siK  li  .IS  Ifinniilr 
illwilnitivr  i'\tinii>l'--.    sui /i  i;s  Mmr  luinir 
(iililrrss.  -.tuml  si'i  iint\  miuihrr  iisscfs   ,;ni/ 
im  iinir   1. 

•  Intnrindlliill  .llmllt  \iMll   tr.llls.li  IHills  uilt; 
Us,  iilir  iltflll.llrs    III  iillliTs    sill  h  ,ls  [ptliVliif 

tUustitiii\f  rMituf'If.   si.( /i  ,js    \(>ur ticirmnt 
haliiiu  r,  i>(i\inrnt  histon.  piirtifs  In 
lnin-.(ii  titiit\.  iimi  i  rfdit  i  urd  ijsoijf  '\.  .iiid 

•  Inlnrin.iliiin  \\i'  n-i  I'lvc  fmm  ,i  i  imsiiini'i 
ifpiirtiiifi  ,ij<i'ii(  \    SUI  h  -IS  l/innx/f  ithf-tnitn  r 
'•\iiiiiplrs,  sill  h  ijs     vi/i;r.  rf(//fv»nrf/ii.'irss 
ii;i(/  I  milt  /iisfon    I 

Sdijiplf  (^Itiiisf  A   J.  Altrrtuitt\r  J 
VVi'  iiidv  ilis(  liisf  .ill  lit  till'  luliirin.iliiin  Iti.il 
w  I  cillt'i  t,  .IS  ili'si  ritii'il  ji/cs.  nlif  /ill  iiticn  m 
th''  iiiilii  '■    M(i  h  ll^     iiliinr     ii;     liriiiw    | 

.\-'A — (.ialKKories  of  information  vou  diM.los*" 
and  parties  to  whom  vou  diM  Utse 
(institution.s  that  do  not  dL^'JoM*  outside  of 
the  exceptions) 

Yiiu  111,1V  Usi'  tills  I  lrtusi>,  rts  .ipplji  hMc,  In 
iiu'f  t  tht'  ri'(|uii>'mi'iils  nt  t)*)  Jld  ti(,i||J|.  (  !) 
rtflil  (4)  III  (If'siTllif  lh»'  (  iitcunrics  III 
[iiinpillilii    ptTsiiti.il  intiirtiuitiiiii  cilimil 
I  usIiinuTs  ,inil  luruiri  i  iislniniTs  tti.il  \ini 
lilM  lose  rtllii  till'  I  .itri.;iin.'s  nt  ,itf iluili's  .iiiil 
niinrtHili.ili'il  Ihinl  p.irln's  in  v\tiiiin  smi 
(lisi  Uist'   Villi  m.iv  iisi'  itiis  •  l.iiisc  it  Mill    III 
mil  disrlose  luuipuhlii   pi'rsun.il  ijilni  nMtimi 
lu  tinv  pdrtv.  iilhci  ill. Ill   IS  p.-riiiilli'il  li\  lti>- 
exu>pliiins  in  ^^  J  Iti  14   .mil  J  Iti  1  i 

Siimpir  (  liinsr  A  -.1 

WimIii  Mill  liisc  liisr  .iii\   ii.iii|nitilii    pi'rsMh.il 
irilurnuilmii  fihout  iiur  i  ustiimiTs  or  furiiiiT 
I  usldinwrs  to  .iiiyniif ,  t*xi  upl  as  jwrmiltKti  by 
law. 

\-A — f'atexories  of  parties  tci  whom  vou 
diM  lose  (institutions  that  dis<  lose  outMde  of 
the  ex(.eption<«) 

V  HI  iiM\  use  tins  c:lause.  as  appliiable.  to 
iii.'.'t  !lir  r.nuii.iiii'nl  of  t4  21h  »j(d){.l)  to 
(li'si  iilit'  thf  1  ,iti'){iirit's  lit  iiflilidltrs  .ind 
iiiiiidfnii.ili'il  tliiiii  p.trlii's  Id  whnni  vuu 
tlisi  liisM  iiuripiitilu   pcrsniidl  inlortniilion 

V  nil  m<i\  usr  this  I  laiisf  if  vmi  disi  liise 
iiiinpuhlK  pirrsiin.il  iiiliiriti.ilinii  otht'i  th.in  .is 
pcrmiiifd  liv  tilt'  I'xi  I'piiuns  in  *i<?  ^U>  1  t 

J  111  14    ml  Jill  1  1   .IS  v\t'll  rts  whi'ii 
pi'iiiulliul  In  thi' I'XI  Dptiuiib  m  *)f>  216  14.  . mil 
216.1.5 

Sampir  Cliiiisr  .^-J 

VVrin,i\  >!isi  lust' niinjiiililn    (ii'rsnn.il 
inliiriii.il  1 1  in  .ihciut  vmi  in  Itif  Inline  iiik;  I  \  pi's 
uf  llurii  p.irlii's 

•  F  111,1111  1.1 1  scrv  II  I'  [irnv  iiliTs.  sui  li  ,is 
Ipnnnlv  illiislnitnt'  r\(j;;i/j/«J>.  sui.h  as 


/jiiirfyuijf  txinkrrs.  aeruntirs  hnikiT-<ifti!'T\ 
■  mil  in\iinuh  r  aiffnts"]. 

•  \nn  findiii  lal  i  nnipdnit's.  sm  h  as 
[priiviiif  illnstnitni'  rxauipU's   sm  h  as 
"n-lailrrs   liin-i  t  nuirkrtiTs   iiirhnrs,  and 
l>iihli\hiTs   \.  am) 

•  OthtTs,  sui  h  as  [pri'vuir  illii>tratnr 
fxainplrs.  sin  h  as  "nonprntit 
(irf(<ini/atiiins"\ 

VVi'  mav  also  di.st.lose  nonpuhlii  personal 
infnrnialiiin  abiiut  vou  to  noiiaffilhiti'd  third 
p.irtit's  ,is  p»'rimltfMi  hv  law 


A-5 — Service  pnivider/joinl  marketinK 
exception 

Villi   m.u    lis.'  1  111)'  nt  llll'si'  I  I.I  list's    ,ls 

.ipplu  rtbif.  111  ini'ft  till'  rt'cjuiri'nifnts  nf 
>!  J  111  li(d)("))  ri'latcd  to  Ihf  I'xi  cptinn  tor 
st'r\  11  I'  prn\  idiTs  aiirl  |oint  iiiarki'tt-rs  in 
S)  J  Ui  H   II  \nii  dis<  lose  nonpulilii   pcrsmi.il 
iiifurniatmii  undi-r  this  i-xi  I'jitinn    \iiu  must 
di'si  ribf  thf  I  .ili'^i  irii's  of  m  iripublii   pfrsnn.il 
itdormat  11)11  \nii  disi  Insc  ,ind  thf  i  atf^orif  s 
III  third  partifs  v\itli  wlinm  vmi  b.ivf 
i.urilr,ii  U'd 

Sdnipir  (.liiiisr  A-'>    AlliTIUltlVf  I 
V\i'  mas  disi  lost'  thf  fnllnvuMK  inforni.ilinn 
In  i  iiiiipaiufs  that  pfrforiii  m,irli.flim{  sers  u  fs 
nil  iiiir  bfhall  or  in  otlu-r  finaiii  i.il 
iiislitiitinris  with  wbnin  wf  h,i\i'  imnt 
m.irk.ftin>;  .l^rt'f^lt•llts 

•  liitiiriihitiiMi  wf  ri'i  five  from  you  on 
,i[)|ilii  iilinns  nr  iilhcr  furins,  such  as  \prnviHr 
illnstnili\f  r\iin][>lrs   sin  h  as  "vniir  numr. 
iiitilrrss.  SUI  in/  sf,  iinl\  nnnihiT  iissrts.  and 
iiir  ij;rif'   1. 

•  Irilnrniiilinii  about  vniir  Iransai  turns  with 
us   nil  I  .iffiliatfs,  nr  III  hers .  sin  h  as  Iproi  idf 
illw.trntnr  fMiiufiU's.  suth  as  "vinir  iii  i  mint 
hiiliin:  r  pavnu'iit  historw  partifs  to 
fnnisrji  f/on.s.  and  iivdit  card  usojje'l.  and 

•  Inlnriiiation  we  ret  eive  from  a  consumer 
p'pi'iiiii^  a^f  ni  V.  SUI  h  ,is  Ipnivx/f  illustniti\  f 
I  \iiniplrs,  su<  h  as  "vinir  '  n-iiitiyrthint'^s 
iiiul  I  n-dit  histun    1 

s,im/i/f'  I'lausi'  A-'i.  Altrrnatnf  J 
VVf  mav  diM  lose  all  of  the  iiitorniatioM  we 
collect,  as  desi  ribed  \dfscnhf  im  utinn  m  thr 
notirf.  such  as  "ahovr"  i)r    tn-liiw    i  to 

1  oinpaiiies  that  perfonii  markeli^^  services 
nil  nur  bf  h.ilf  nr  til  other  finani  lal 

11  is' I  tut  inns  with  whom  we  hasf  iniiil 
marlkftiim  .i^ii'fiiii'iits 

.\-6 — Kxplanation  of  opt  out  ri){ht 
lin.stitutions  that  diM  lose  outside  of  the 
exi  eptions) 

V  nii  m.i\  use  this  I  laiise,  .is  ap[ilii  able,  lu 
meet  Ihe  requirement  of  <(  2  Ih  h(d||fi)  to 
provide  an  explanation  of  the  consumer's 
right  to  opt  out  of  the  dis<  Insure  of  nnnjuibln 
pers(mal  information  to  nonaffiliated  third 
parties,  mcluduiK  ihe  meihLidlsl  bv  which  the 
(onsumer  mav  "xen  ise  thai  ri({hl   V  ou  mav 
use  this  (  lause  if  vou  disi  lose  nonpublii 
personal  informalion  other  than  as  permilti'd 
bv  the  fxi  I'plKUis  111  *i^  21f)  13.  21h  14   and 

2  111  I'l 

Sample  (./(jicsc  A-h 

If  vou  prefer  that  we  not  disc  lose 
nonpublii  personal  infomialinn  .ibout  vou  to 
noii.ilfilialed  third  parlies,  vou  m.i\  npl  nut 
of  those  disi  Insures.  Ihat  IS.  \ou  mav  direi  t 
us  not  to  make  ihose  disi  Insures  (ither  than 
disclosures  permitled  bv  law  I   It  vou  wish  to 
opt  out  ol  disi  Insures  lo  nouaffilialed  third 


(larlies,  \ou  mav  \dpsi  nhf  a  rfasonablp 
mean-'  !'f  n/)(m^  nij(.  such  as  "call  the 
tollimin^  tuU-trfc  nnmhiT  I  insert  nurnherl"\ 

.\-7 — (Confidentiality  and  security  (all 
institutions) 

V  nu  ma\  use  this  i  lause,  as  applicable,  to 
meet  the  riijuiremeiit  of  t»  21fi  f)|a)(H)  In 
ilesi  ribe  \nur  poln  les  and  prai  tli  es  with 
respei  t  In  protcc  ting  tht:  I  onfidtmtialilv  and 
sei  urit\  nf  nonpubli(   [lersonal  information 

Saniplr  (Clause  A-' 

We  restrit  t  ai(  ess  lo  non[iublii  personal 
infnrmatinn  about  vou  lo  |/;rfn  nye  an 
appn'pruite  description,  sui  h  as     those 
riniilovees  who  need  to  knoi\  that 
infomiatinn  to  provide  products  or  senices  to 
i"i;  "I   \Vf  maintain  phvsu  al,  elei  Ironii  ,  and 
prni  fdtiral  safeguards  thai  i  omph  with 
Irderal  standards  In  guard  vour  nonpublic 
piTsnnal  infnrnialion 

H\  nrder  nt  the  Board  of  tiovernors  nf  the 
federal  Keserve  .Svsteni,  May  17,  2000 
Jennifer  |,  Johnson. 

Se(  refijn  ot  the  Buani 

Federal  Deposit  Insurance  Corporation 

12  CFR  Chapter  III 
Authority  and  Issuance 

For  the  reasons  set  out  in  the  joint 
preamble,  the  Federal  Deposit  Insurance 
Corporation  amends  Title  12.  Chapter  III 
of  the  Code  of  Federal  Regulations  by 
adding  a  new  part  332  to  read  as 
follows. 

PART  332— PRIVACY  OF  CONSUMER 
RNANCIAL  INFORMATION 

,Sei 

.132  1      I'urpnsf  and  si  npe 

332.2  Rule  nt  I  niisirui  imn 

^^2  3       Definitlnns 

Subpart  A — Privacy  and  Opt  Out  Notices 

i32  4     Initial  privai  v  nolii  e  to  i  onsumers 

required 
332.5     .•Vniiiial  pri\,ii  \  iintii  e  tn  i  ijstnmers 

requireil 
J,i2  ()     lillnrmatini:  tn  be  ini  luded  in  pruai  \ 

nolK  es 
332.7     Form  of  opi  out  notice  lo  consumers. 

opt  out  methods 
.i32.H     Revised  privai  V  lioli'  es 

332.3  Delivering  privar  \  and  opt  nut 
notii  es 

Subpart  B — Limits  on  Disclosures 

1)2  1(1      l.imitalinn  nn  disclosure  of 

nniiputilii   persnnal  information  In 

.'innilfilialed  third  parties 
3,12  1  1      Limits  nn  redisi  Insure  and  reuse  nf 

iiilnrmatinn 
n2  IJ     Limits  nil  sh,iring  ai  I  ouni  number 

iiitiirmalinii  lor  markeling  purposes. 

Subpart  C — Exceptions 

332.13     Ej((  f[ilinn  to  opt  nut  rfquiremeiits 

for  serv  11  e  providers  and  joint  marketing 
112  14     Km  epiiuns  In  notice  and  upl  nut 

rtHjuirements  for  proi  essing  and 

serv icing  transai  lions 
332.1.5     Other  exi  eptinns  tn  iuiIk  e  .iiiii  opt 

out  retjuirements 
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Subpart  D — Relation  to  Ottier  Laws; 
Eftactive  Date 

332.16  Protection  of  Fair  Credit  Reporting 
Act 

332.17  Relation  to  Stale  laws. 

332  18     Effective  date:  transition  rule. 

Appendix  A  to  Part  332 — Sample  Clauses 

Authority:  12  U.S.C.  1819  (Seventh  and 
Tenth);  15  U.S.C.  6801  et  seq. 

§  332.1     Purpose  and  scope. 

(a)  Purpose.  This  part  governs  the 
treatment  of  nonpublic  personal 
information  about  consumers  by  the 
financial  institutions  listed  in  paragraph 
(b)  of  this  section.  This  part: 

(1)  Requires  a  financial  institution  to 
provide  notice  to  customers  about  its 
privacy  policies  and  practices: 

(2)  Describes  the  conditions  under 
which  a  financial  institution  may 
disclose  nonpublic  personal  information 
about  consumers  to  nonaffiliated  third 
parties;  and 

(3)  Provides  a  method  for  consumers 
to  prevent  a  financial  institution  from 
disclosing  that  information  to  most 
nonaffiliated  third  parties  by  "opting 
out"  of  that  disclosure,  subject  to  the 
exceptions  in  §§  332.13,  332.14,  and 
332.15. 

(b)  Scope.  (1)  This  part  applies  only 
to  nonpublic  personal  information  about 
individuals  who  obtain  financial 
products  or  services  primarily  for 
personal,  family,  or  household  purposes 
from  the  institutions  listed  below.  This 
part  does  not  apply  to  information  about 
companies  or  about  individuals  who 
obtain  financial  products  or  services  for 
business,  commercial,  or  agricultural 
purposes.  This  part  applies  to  the 
United  States  offices  of  entities  for 
which  the  Federal  Deposit  Insurance 
Corporation  (FDIC)  has  primar\'  federal 
supervisory'  authority.  They  are  referred 
to  in  this  part  as  "you."  These  are: 
banks  insured  by  the  FDIC  (other  than 
members  of  the  Federal  Reserve 
System),  insured  state  branches  of 
foreign  banks,  and  certain  subsidiaries 
of  such  entities. 

(2)  Nothing  in  this  part  modifies, 
limits,  or  supersedes  the  standards 
governing  individually  identifiable 
health  information  promulgated  by  the 
Secretary  of  Health  and  Human  Services 
under  the  authority  of  sections  262  and 
264  of  the  Health  Insurance  Portability 
and  Accountability  Act  of  1996  (42 
use.  1320d-1320d-8). 

§  332.2    Rule  of  construction. 

The  examples  in  this  part  and  the 
sample  clauses  in  Appendix  A  of  this 
part  are  not  exclusive.  Compliance  with 
an  example  or  use  of  a  sample  clause, 
to  the  extent  applicable,  constitutes 
compliance  with  this  part. 


§  332.3    Definitions. 

As  used  in  this  part,  unless  the 
context  requires  otherwise: 

(a)  Affiliate  means  any  company  that 
controls,  is  controlled  by,  or  is  under 
common  control  with  another  company. 

(b)(l}  Clear  and  conspicuous  means 
that  a  notice  is  reasonably 
understandable  and  designed  to  call 
attention  to  the  nature  and  significance 
of  the  information  in  the  notice. 

(2)  Examples — (i)  Reasonably 
understandable.  You  make  your  notice 
reasonably  understandable  if  you: 

(A)  Present  the  information  in  the 
notice  in  clear,  concise  sentences, 
paragraphs,  and  sections; 

(B)  Use  short  explanatory  sentences  or 
bullet  lists  whenever  possible: 

(C)  Use  definite,  concrete,  everyday 
words  and  active  voice  whenever 
possible; 

(D)  Avoid  multiple  negatives; 

(E)  Avoid  legal  and  highly  technical 
business  terminology  whenever 
possible;  and 

(F)  Avoid  explanations  that  are 
imprecise  and  readily  subject  to 
different  interpretations. 

(ii)  Designed  to  call  attention.  You 
design  your  notice  to  call  attention  to 
the  nature  and  significance  of  the 
information  in  it  if  you: 

(A)  Use  a  plain-language  heading  to 
call  attention  to  the  notice; 

(B)  Use  a  typeface  and  type  size  that 
are  easy  to  read; 

(C)  Provide  wide  margins  and  ample 
line  spacing; 

(D)  Use  boldface  or  italics  for  key 
words;  and 

(E)  In  a  form  that  combines  your 
notice  with  other  information,  use 
distinctive  type  size,  style,  and  graphic 
devices,  such  as  shading  or  sidebars, 
when  you  combine  your  notice  with 
other  information. 

(iii)  Notices  on  web  sites.  If  you 
provide  a  notice  on  a  web  page,  you 
design  your  notice  to  call  attention  to 
the  nature  and  significance  of  the 
information  in  it  if  you  use  text  or  visual 
cues  to  encourage  scrolling  down  the 
page  if  necessary  to  view  the  entire 
notice  and  ensure  that  other  elements 
on  the  web  site  (such  as  text,  graphics, 
hyperlinks,  or  sound)  do  not  distract 
attention  from  the  notice,  and  you 
either: 

(A)  Place  the  notice  on  a  screen  that 
consumers  frequently  access,  such  as  a 
page  on  which  transactions  are 
conducted;  or 

(B)  Place  a  link  on  a  screen  that 
consumers  frequently  access,  such  as  a 
page  on  which  transactions  are 
conducted,  that  connects  directly  to  the 
notice  and  is  labeled  appropriately  to 
convey  the  importance,  nature,  and 
relevance  of  the  notice. 


(c)  Collect  means  to  obtain 
information  that  you  organize  or  can 
retrieve  by  the  name  of  an  individual  or 
by  identifying  number,  symbol,  or  other 
identifying  particular  assigned  to  the 
individual,  irrespective  of  the  source  of 
the  underlying  information. 

(d)  Company  means  any  corporation, 
limited  liability  company,  business 
trust,  general  or  limited  partnership, 
association,  or  similar  organization. 

(e)(1)  Consumer  means  an  individual 
who  obtains  or  has  obtained  a  financial 
product  or  ser\'ice  from  you  that  is  to  be 
used  primarily  for  personal,  family,  or 
household  purposes,  or  that  individual's 
legal  representative. 

(2)  Examples — (i)  An  individual  who 
applies  to  you  for  credit  for  personal, 
family,  or  household  purposes  is  a 
consumer  of  a  financial  service, 
regardless  of  whether  the  credit  is 
extended. 

(ii)  An  individual  who  provides 
nonpublic  personal  information  to  you 
in  order  to  obtain  a  determination  about 
whether  he  or  she  may  qualify"  for  a  loan 
to  be  used  primarily  for  personal, 
family,  or  household  purposes  is  a 
consumer  of  a  financial  ser\'ice. 
regardless  of  whether  the  loan  is 
extended. 

(iii)  An  individual  who  provides 
nonpublic  personal  information  to  you 
in  connection  with  obtaining  or  seeking 
to  obtain  financial,  investment,  or 
economic  advisory  services  is  a 
consumer  regardless  of  whether  you 
establish  a  continuing  advisory 
relationship. 

(iv)  If  you  hold  ownership  or 
servicing  rights  to  an  individual  s  loan 
that  is  used  primarily  for  personal, 
family,  or  household  purposes,  the 
individual  is  your  consumer,  even  if 
you  hold  those  rights  in  conjunction 
with  one  or  more  other  institutions. 
(The  individual  is  also  a  consumer  with 
respect  to  the  other  financial 
institutions  involved.)  An  individual 
who  has  a  loan  in  which  you  have 
ownership  or  servicing  rights  is  your 
consumer,  even  if  you,  or  another 
institution  with  those  rights,  hire  an 
agent  to  collect  on  the  loan. 

(y)  An  individual  who  is  a  consumer 
of  another  financial  institution  is  not 
your  consumer  solely  because  you  act  as 
agent  for,  or  provide  processing  or  other 
services  to.  that  financial  institution. 

(vi)  An  individual  is  not  your 
consumer  solely  because  he  or  she  has 
designated  you  as  trustee  for  a  trust. 

(vii)  An  individual  is  not  your 
consumer  solely  because  he  or  she  is  a 
beneficiary  of  a  trust  for  which  you  are 
a  trustee. 

(viii)  An  individual  is  not  your 
consumer  solely  because  he  or  she  is  a 
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p.irtK  ip.iiit  or  a  ht-iictu  i.irv  nf  an 
fiii[)l()\t'««  h»'iii'fit  [)l,iii  lh.it  villi  spoiiMir 
iir  for  whi(  h  vim  .a  t  .is  ,i  triisti't-  or 
fiduc  larv 

(f)  Constimrr  rrpitritnn  ufffniv  has  the 
s.iiiif  iiUMiuiiK  .IS  in  sfitioii  bO.MD  of  thf 
F.iir  Cnnlit  Kcfiortiii^^  A  it  1 1 '>  I'  S  ( 
U.Hl.iin) 

(>;)  (Aintrol  o(  .i  (  om{i.iiiv  intMiis 

( 1 )  Ownership,  (  ontrol.  or  pov\fr  ti > 
v(it»»  2t>  p»ti  Kilt  or  (nr)rt'  of  thf 
oiitstdniiin^  sh.irfs  nf  ,in\  i  lass  of  voting 
stH:untv  of  th>>  (ompanv.  (lir»'(  fiv  or 
indirwtlv.  or  acting  lhrclll^h  oiif  or 
inorr  other  persons. 

[2]  (iontrol  in  .iiu  in.iiincr  over  the 
elei  tiori  of  a  in.iiontv  of  the  ilirei  lurs 
trustees,  or  k;ener<il  [i.irtners  (or 
iiuiividuais  exeri  isiii^  smiil.ir  fuiic  tioiisl 
of  the  conipanv.  or 

(i<)   The  power  to  e\eri  ise,  ilirei  tlv  or 
indirec  flv.  a  controlhn^  iiifluem  e  nver 

the  m.lIl.lKetnent  nr  pohi  les  of  the 

lornnanv,  as  tfie  I-'DIC!  ileteriuines 

(h)  iMstomrr  means  a  (  onsiiiner  who 
h.is  .1  (  ustomer  rej.itionship  with  Mm 

(i)(  1 1  (Ai-itoiiitT  rrlittutnsht})  me, ins  ,i 
c(intiniiim>  relatioiishiji  hetween  .i 
consumer  and  vou  under  uhi<h  \nu 
(irovide  one  or  more  fin.ini  i.il  jiroiiui  Is 
or  servii  es  to  the  (  onsumer  th.il  are  to 
f)e  used  prim.irilv  for  iiersoii.il,  f.imiiv. 
or  household  purposes 

(2]  k'\(iiitf)lfs — (i)  Contiiuiiii^ 
rrlationshif)  A  <  (•nsiimer  has  a 
(:ontllu^in^  rel.itionship  with  \ou  if  ihe 
consumer 

(A|  Has  ,1  <ieposit  or  iiuestment 
account  with  vou. 

(U)  Ohtains  a  loan  from  vou. 

((!)  Has  .1  lo.in  for  whii  h  \ou  own  the 
servK  in^  rights. 

(D)  Pun  hases  .in  insuraiK  e  produi  t 
from  vou. 

IK)  Holds  iin  investment  produc  t 
throu^jh  vou.  such  .is  when  vou  ai  t  <is 
.1  custodian  for  s«H:urities  or  for  assets  in 
an  Individual  Retirement  Arrangement. 

(F)  Kilters  into  .in  .i^jreemenl  or 
understanding  with  vou  wherehv  vou 
undertake  to  arran^;i'  or  hroker  .i  home 
mort^a^e  loan  for  the  i  onsumer. 

((".)  Knters  into  ,i  lease  of  (lerson.il 
firopertv  with  vou.  or 

(HI  obtains  fin.incial.  investment   or 
economic  advisorv  sorvu.es  from  vmi  for 
a  fe«. 

(ii)  \o  I  iiiitniiiun;  ifhitumship  A 
consumer  does  iiol.  however,  have  a 
continuing  relationship  with  vou  if 

(A)  The  (onsumer  oht.iiiis  a  finani  lal 
product  or  service  only  in  isolated 
transactions,  such  as  usin^  vour  .ATM  to 
withdraw  c  .ish  from  ,in  .k  c  ount  at 
another  financial  institution  or 
purchasing  a  cashier's  i  he(  k  or  monev 
order: 

(R)  You  sell  the  I  onsumer  s  loan  and 
do  not  retain  the  rights  to  servuje  that 
loan,  or 


((!)  You  sell  the  consumer  airline 
tickets,  travel  insurance,  or  traveler's 
(  htH  ks  in  isolated  transactions. 

(|)  Ffdfrnl  tunt  fjonal  rvi^ulcitor  means 

( 1 )  The  Hoard  of  (Jovernors  of  the 
l-'ederal  Reserve  ,S\stem, 

[2]  rhe  Offii  (■  of  the  Clomptroller  of 
the  ( Currency. 

(  )  I  The  Board  of  Direc  tors  of  the 
I-'ederal  Deposit  Insurance  Oirporation; 

(4)  The  Direttor  of  the  Office  of  Thrift 
.Sufiervision. 

I.'))  The  National  (iredit  Iruon 
Administration  Board.  <ind 

(fi)  The  .Securities  and  K\(  hange 
( Commission 

(k)(  1 )  Fimitu  Kil  institutKin  means  any 
institution  the  husiness  of  which  is 
enna^inj4  in  .k  tivities  that  are  financ  lal 
111  nature  or  int  ident.il  to  such  financial 
.i<  ti\  ities  as  des(  rihed  in  sei  tion  4(k)  of 
the  Hank  HoJdiiiK  ("ompanv  Act  of  195b 
(IJ  r  ,S  C    lH4.Mk)) 

(2)  Fimiiii  nil  mstitiition  does  not 
in(  hide 

(i)  .\nv  person  or  entit\  with  respect 
to  ,inv  financ  i.d  ac  tivity  that  is  suh)ec1 
to  Ihe  lurisdiction  of  the  Commodity 
Futures  Tradini;  { '.ommission  under  the 
( iommoditv  F\i  han>;e  Ac  f  (7  1'  S  ('.    1  ft 
sec/  ). 

(ii)  The  Federal  Agricultural  Mortgage 
(a)rporation  or  any  entity  chartered  and 
operating  under  the  Farm  (Credit  Act  of 
I'd  (IJ  r  .SC   JOOl  ,'t  s>^(]  ]:  or 

(ill)  Institutions  1  hartered  hv  (Congress 
specifically  to  engage  in  set  uriti/,dtions. 
seccmdary  market  sales  (inc  hiding  sales 
of  servicing  rights),  or  similar 
tr.insactions  related  to  a  transac  tion  of  a 
<  onsumer.  .is  long  as  sue  h  institutions 
do  not  sell  or  transfer  nonpuhlic 
[lersonal  information  to  a  nonaffiliated 
third  p.irtv 

(l)(  1)  h'lnom  111!  pnxiiii  t  or  senur 
mcMns  <inv  product  or  service  that  a 
financ  i.il  holding  company  could  offer 
l)V  eng.iging  in  an  ac  tivitv  that  is 
fin.inc  lal  m  nature  or  inc;idental  to  such 
.1  financ  lal  ac  fivitv  under  section  4(k)  of 
the  Bank  Holding  (Company  Act  of  195h 
{\2  ['  S\:    lft4;Mk)) 

[2]  FinuncKil  'ifn.u  e  includes  your 
e%,iluation  or  brokerage  of  mformatiim 
th.it  vou  i:ollect  m  connection  with  a 
reijiiest  or  an  application  from  a 
consumer  for  a  financial  product  or 

serVH  e 

I  m )( 1 1  Sonaffihatfci  third  party  means 
.inv  person  except 

(i)  Your  affiliate;  or 

(ii)  .\  person  employed  lointlv  by  you 
.iiid  ,inv  (ompain  that  is  not  vour 
affiliate  (hut  nonaffiliatf^d  third  party 
UK  hides  the  other  company  that  lointlv 
em[)lovs  the  pierson) 

[2]  Sonaftdiatfd  third  party  includes 
cUiv  company  that  is  an  affiliate  solely 
by  virtue  of  your  or  your  affiliate's 


direct  or  indirect  ownership  or  control 
of  the  company  in  conducting  merchant 
banking  or  investment  banking  activities 
of  the  type  described  in  sec;tion 
4(k)(4)(H)  or  insurance  company 
investment  activities  of  the  type 
described  in  section  4(k)(4)(I)  of  the 
Bank  Holding  (Company  Ac\  of  1956  (12 
usee   184.'H(k)(4)(H|dnd(l)). 

(n)(  1 )  S'onpahlic  personal  information 
means: 

(i)  Personally  identifiable  financial 
information:  and 

(ii)  .Any  list,  description,  or  other 
grouping  of  consumers  (and  publicly 
available!  information  pertaining  to 
them)  that  is  derived  using  any 
personally  identifiable  financial 
information  that  is  not  publicly 
available 

(2)  Sonpubhc  personal  information 
does  not  include: 

(i)  Public  ly  available  information. 
e.xcept  as  included  on  a  list  de.scribed  in 
paragraph  (n)(l)(ii)  of  this  .section;  or 

(li)  \n\  list,  description,  or  other 
grouping  of  consumers  (and  publicly 
available  information  pertaining  to 
them)  that  is  deriscd  wifhe^ut  using  any 
personally  identifiable  financial 
information  that  is  not  publicly 
available 

(3)  Examples  of  lists — (i)  Nonpublic 
personal  infrirmation  includ(\s  any  list 
of  individuals'  names  and  street 
addresses  that  is  derived  in  whole  or  in 
part  using  personally  identifiable 
financial  information  that  is  not 
publicly  available,  such  as  account 
numbers 

(ii)  Nonpublic  personal  information 
does  not  include  any  list  of  individuals' 
names  and  addresses  that  contains  only 
publicly  available  information,  is  not 
derived  in  whole  or  in  part  using 
personally  identifiable  financial 
information  that  is  not  publicly 
available,  and  is  not  disclosed  in  a 
manner  that  indicates  that  any  of  the 
individuals  on  the  list  is  a  consumer  of 
a  financial  institution. 

(i))(  1 )  Personally  identifiable  financial 
information  means  any  information: 

(i)  A  consumer  provides  to  you  to 
obtain  a  financial  product  or  service 
from  you: 

(ii)  About  a  c:onsumer  resulting  from 
any  transaction  involving  a  financial 
product  or  service  between  you  and  a 
consumer;  or 

(iii)  You  otherwise  obtain  about  a 
consumer  in  connection  with  providing 
a  financial  product  or  service  to  that 
consumer. 

(2)  Examples — (i)  Information 
included.  Personally  identifiable 
financial  information  includes: 

(A)  Information  a  consumer  provid.^s 
to  you  on  an  application  to  obtain  a 
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l(3an.  credit  card,  or  other  financial 
product  or  service; 

(6)  Account  balance  information, 
payment  history,  overdraft  history ,  and 
credit  or  debit  card  purchase 
information; 

(C)  The  fact  that  an  individual  is  or 
has  been  one  of  your  customers  or  has 
obtained  a  financial  product  or  service 
from  you; 

(D)  Any  information  about  your 
consumer  if  it  is  disclosed  in  a  manner 
that  indicates  that  the  individual  is  or 
has  been  your  consumer; 

(E)  Any  information  that  a  consumer 
provides  to  you  or  that  you  or  your 
agent  otherwise  obtain  in  connection 
with  collecting  on  a  loan  or  servicing  a 
loan: 

(F)  Any  information  you  collect 
through  an  Internet  "cookie"  (an 
information  collecting  device  from  a 
web  server);  and 

(G)  Information  from  a  consumer 
report. 

(ii)  Information  not  included. 
Personally  identifiable  financial 
information  does  not  include: 

(A)  A  list  of  names  and  addresses  of 
customers  of  an  entity  that  is  not  a 
financial  institution;  and 

(B)  Information  that  does  not  identify 
a  consumer,  such  as  aggregate 
information  or  blind  data  that  does  not 
contain  personal  identifiers  such  as 
account  numbers,  names,  or  addresses. 

(p)(l)  Publicly  available  information 
means  any  information  that  you  have  a 
reasonable  basis  to  believe  is  lawfully 
made  available  to  the  general  public 
from: 

(i)  Federal.  State,  or  local  government 
records; 

(ii)  Widely  distributed  media;  or 

(iii)  Disclosures  to  the  general  public 
that  are  required  to  be  made  by  Federal, 
State,  or  local  law. 

(2)  Reasonable  basis.  You  have  a 
reasonable  basis  to  believe  that 
information  is  lawfully  made  available 
to  the  general  public  if  you  have  taken 
steps  to  determine: 

(i)  That  the  information  is  of  the  type 
that  is  available  to  the  general  public; 
and 

(ii)  Whether  an  individual  can  direct 
that  the  information  not  be  made 
available  to  the  general  public  and,  if  so, 
that  your  consumer  has  not  done  so. 

(3)  Examples — (i)  Government 
records.  Publicly  available  information 
in  government  records  includes 
information  in  government  real  estate 
records  and  security  interest  filings. 

(ii)  Widely  distributed  media.  Publicly 
available  information  from  widely 
distributed  media  includes  information 
from  a  telephone  book,  a  television  or 
radio  program,  a  newspaper,  or  a  web 


site  that  is  available  to  the  general 
public  on  an  uru"estricted  basis.  A  web 
site  is  not  restricted  merely  because  an 
Internet  service  provider  or  a  site 
operator  requires  a  fee  or  a  password,  so 
long  as  access  is  available  to  the  general 
public. 

(iii)  Reasonable  basis —  (A)  You  have 
a  reasonable  basis  to  believe  that 
mortgage  information  is  lawfully  made 
available  to  the  general  public  if  you 
have  determined  that  the  information  is 
of  the  type  included  on  the  public 
record  in  the  jurisdiction  where  the 
mortgage  would  be  recorded. 

(B)  You  have  a  reasonable  basis  to 
believe  that  an  individual's  telephone 
number  is  lawfully  made  available  to 
the  general  public  if  you  have  located 
the  telephone  number  in  the  telephone 
book  or  the  consumer  has  informed  you 
that  the  telephone  number  is  not 
unlisted. 

(q)  You  means: 

(1)  A  bank  insured  by  the  FDIC  (other 
than  a  member  of  the  Federal  Reserve 
System); 

(2)  An  insured  state  branch  of  a 
foreign  bank:  and 

(3)  A  subsidiary  of  either  such  entity 
except: 

(i)  A  broker  or  dealer  that  is  registered 
under  the  Securities  and  Exchange  Act 
of  1934  (15  U.S.C.  78a  et  seq.): 

(ii)  A  registered  investment  adviser, 
properly  registered  by  or  on  behalf  of 
either  the  Securities  Exchange 
Commission  or  any  State,  with  respect 
to  its  investment  advisory  activities  and 
its  activities  incidental  to  those 
investment  advisory  activities; 

(iii)  An  investment  company  that  is 
registered  under  the  Investment 
Company  Act  of  1940  (15  U.S.C.  80a-l 
et  seq.]:  or 

(iv)  An  insurance  company,  with 
respect  to  its  insurance  activities  and  its 
activities  incidental  to  those  insurance 
activities,  that  is  subject  to  supervision 
by  a  State  insurance  regulator. 

Subpart  A — Privacy  and  Opt  Out 
Notices 

§  332.4    Initial  privacy  notice  to  consumers 
required. 

(a)  Initial  notice  requirement.  You 
must  provide  a  clear  and  conspicuous 
notice  that  accurately  reflects  your 
privacy  policies  and  practices  to: 

( 1 )  Customer.  An  individual  who 
becomes  your  customer,  not  later  than 
when  you  establish  a  customer 
relationship,  except  as  provided  in 
paragraph  (e)  of  this  section:  and 

(2)  Consumer.  A  consumer,  before  you 
disclose  any  nonpublic  personal 
information  about  the  consumer  to  any 
nonaffiliated  third  party,  if  you  make 


such  a  disclosure  other  than  as 
authorized  by  §§  332.14  and  332.15. 

(b)  When  initial  notice  to  a  consumer 
is  not  required.  You  are  not  required  to 
provide  an  initial  notice  to  a  consumer 
under  paragraph  (a)  of  this  section  if; 

(1)  You  do  not  disclose  any  nonpublic 
personal  information  about  the 
consumer  to  any  nonaffiliated  third 
party,  other  than  as  authorized  by 
§§332.14  and  332.15:  and 

(2)  You  do  not  have  a  customer 
relationship  with  the  consumer 

(c)  When  you  establish  a  customer 
relationship — 11)  General  rule  You 
establish  a  customer  relationship  when 
vou  and  the  consumer  enter  into  a 
continuing  relationship. 

(2)  Special  rule  for  loans. — You 
establish  a  customer  relationship  with  a 
consumer  when  you  originate  a  loan  to 
the  consumer  for  personal,  family,  or 
household  purposes.  If  you 
subsequently  transfer  the  servicing 
rights  to  that  loan  to  another  financial 
institution,  the  customer  relationship 
transfers  with  the  ser\'icing  rights. 

(3)(i)  Examples  of  establishing 
customer  relationship  You  establish  a 
customer  relationship  when  the 
consumer: 

(A)  Opens  a  credit  card  account  with 
you: 

(B)  Executes  the  contract  to  open  a 
deposit  account  with  you.  obtains  credit 
from  vou.  or  purchases  insurance  from 
you; 

(C)  Agrees  to  obtain  financial, 
economic,  or  investment  advisory 
services  from  you  for  a  fee:  or 

(D)  Becomes  your  client  for  the 
purpose  of  vour  providing  credit 
counseling  or  tax  preparation  services. 

(ii)  Examples  of  loan  rule.  You 
establish  a  customer  relationship  with  a 
consumer  who  obtains  a  loan  for 
personal,  family,  or  household  piu"poses 
when  you: 

(A)  Originate  the  loan  to  the 
consumer;  or 

(B)  Purchase  the  servicing  rights  to 
the  consumer's  loan. 

(d)  Existing  customers.  When  an 
existing  customer  obtains  a  new- 
financial  product  or  service  from  you 
that  is  to  be  used  primarily  for  personal, 
family,  or  household  purposes,  you 
satisf\'  the  initial  notice  requirements  of 
paragraph  (a)  of  this  section  as  follows: 

(1)  You  may  provide  a  revised  privacy 
notice,  under  §  332.8.  that  covers  the 
customer's  new  financial  product  or 
ser\'ice:  or 

(2)  If  the  initial,  revised,  or  annual 
notice  that  you  most  recently  provided 
to  that  customer  was  accurate  with 
respect  to  the  new  financial  product  or 
service,  you  do  not  need  to  provide  a 
new  privacy  notice  under  paragraph  (a) 
of  this  section. 
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(»))  Exceptions  to  allow  siibscqiwiit 
(MivtTV  of  noticf  (1)  You  may  provide 
the  initial  noticn  rwiiiired  hv  paragraph 
(a)(1)  of  this  section  within  a  ma.sonabh^ 
time  after  yf)U  establish  a  custonjer 
relationship  if: 

(i)  Establishinj^  the  customer 
relationship  is  not  at  the  customer's 
election;  or 

(ii)  Providing  notiiro  not  later  than 
when  vou  establish  a  customer 
relationship  would  sub.stantiallv  delay 
the  customer's  transaction  and  the 
customer  agrtn^s  to  rw  eive  the  notice  at 
a  later  time 

(2)  Examplfs  of  fxct-ptions — (i)  \ot  at 
customer's  election  Kstablishing  a 
customer  relationship  is  not  at  the 
customer's  election  if  you  acquire  a 
customer's  deposit  liability  or  the 
servicing  rights  to  a  customer  s  loan 
from  another  financial  institution  and 
the  customer  does  not  have  a  choice 
about  your  ac(|uisition 

(ii)  Suhstdntiiil  dehiv  of  customer's 
tninsaction   F'roviding  notue  nut  later 
than  when  you  establish  a  customer 
relationship  would  substantially  ilelav 
the  customer's  transat  tion  when 

(A)  You  and  the  individual  agree  ()V»>r 
the  telephone  to  enter  into  a  (  usfomer 
relationship  involving  prompt  deliverv 
of  the  financial  product  or  service,  ur 

(B)  You  establish  a  i  ustomer 
relationship  with  an  individual  under  a 
program  authorized  by  Title  IV  of  the 
Higher  Education  Act  of  mti.'i  (20  l"  S  C 
1070  et  se({  )  or  similar  student  loan 
programs  where  loan  prtxeeds  are 
disbursed  promptly  without  prior 
communication  betwtten  you  and  the 
cHistomer 

(iii)  So  substimtial  delay  of 
customer  s  tninsuc  tion  Providing  notice 
not  later  than  when  vou  establish  a 
customer  relationship  would  not 
substantially  delay  the  (  ustonit^r's 
transaction  when  the  relationship  is 
initiatojl  in  person  at  your  office  or 
through  other  means  by  which  the 
customer  may  view  the  notice.  su(  h  as 
on  a  web  site 

(f)  Deliver,   When  vou  are  requinjd  to 
deliver  an  initial  privacy  notice  by  this 
section,  you  must  deliver  it  according  to 
*»;i32  9.  If  you  use  a  short-form  initial 
notice  for  non-customers  according  to 
*»3;J2.b(d),  you  may  deliver  your  privat  v 
notice  according  to  *»  :M2  6(d)(:») 

§  332.5     Annual  privacy  notica  to 
cuatomars  raqulrad. 

(a)(1)  General  rule  'I'oii  rmist  provide 
a  clear  and  conspu  nous  notice  to 
customers  that  a(.(  urately  reflec  ts  your 
privacy  policies  and  practices  not  less 
than  annually  during  the  (cmtintiation 
of  the  customer  reialionshij)  Annualh 
means  at  least  oik  c  in  any  period  of  12 


constHjutive  months  during  which  that 
relationship  exists.  You  may  define  the 
12-consecutive-month  period,  but  you 
must  apply  it  to  the  customer  on  a 
consistent  basis. 

(2)  Example  You  provide  a  notice 
annually  if  you  define  the  12- 
conse<;utive-month  period  as  a  calendar 
year  and  provide  the  annual  notice  to 
the  customer  once  in  each  calendar  year 
following  the  calendar  year  in  which 
you  provided  the  initial  notice.  For 
example,  if  a  customer  opens  an  account 
on  any  (iav  of  year  1.  vou  must  provide 
an  annual  notice  to  that  customer  by 
Decembf'r  31  of  year  2. 

(b)(1)  Termination  of  customer 
relationship  You  are  not  requirtid  to 
provide  an  annual  notice  to  a  former 
customer. 

(2)  Examples  Your  customer  becomes 
a  form»'r  customer  when: 

(i)  In  the  case  of  a  deposit  account,  the 
account  is  ina<:tive  under  your  policies; 

(ii)  In  the  case  of  a  closed-encl  loan, 
the  (  ustomer  pays  the  loan  in  hill,  you 
charge  off  the  loan,  or  you  sell  the  loan 
without  retaining  servicing  rights; 

liii)  In  the  case  of  a  credit  card 
relationship  or  other  open-end  credit 
relationship,  vou  no  longer  provide  any 
statements  or  notices  to  the  customer 
con(  eming  that  relationship  or  you  sell 
the  (  redit  card  rw:eivables  without 
retaining  servicing  rights;  or 

(iv)  You  have  not  communicated  with 
the  customer  about  the  relationship  for 
a  period  of  12  consecutive  months, 
other  than  to  provide  annual  privacy 
notices  or  promotional  material. 

(c)  Spei  lal  rule  for  loans  If  you  do  not 
have  a  (ustomer  relationship  with  a 
consumer  under  the  special  rule  for 
loans  in  *>  3.12  4(c)(2),  then  you  need  not 
provide  an  annual  notice  to  that 

(  onsumer  under  this  swrtion. 

(d)  Deliven   When  you  are  required  to 
deliver  an  annual  privacy  notice  by  this 
section,  you  must  deliver  it  according  to 
«»:):t2q 

§  332.6    Information  to  IM  Includad  In 
privacy  notlcaa. 

(a)  (ieneral  rule  The  initial,  annual 
and  revi.sed  privacy  notices  that  you 
provide  under  !»§  332  4.  332  5.  and 
332  H  must  include  each  of  the 
following  Items  of  information,  in 
addition  to  any  other  information  you 
wish  to  provide,  that  applies  to  you  and 
to  the  ( Dnsumers  to  whom  you  send 
your  privac  y  notu:e 

( 1 )  The  categories  of  nonpublic 
personal  information  that  yiiu  collect; 

(2)  The  categories  of  nonpublic 
personal  information  that  you  disclose. 

(.))  The  (  ategories  of  affiliates  and 
Moiiafniialed  third  parties  to  whom  you 
disclose  nonpublic  personal 


information,  other  than  those  parties  to 
whom  you  disclose  information  under 
«»§  332.14  and  332.15; 

(4)  The  categories  of  nonpublic 
personal  information  about  your  former 
customers  that  you  disclose  and  the 
categories  of  affiliates  and  nonaffiliated 
third  parties  to  whom  you  disclose 
nonpublic  personal  information  about 
your  former  customers,  other  than  those 
parties  to  whom  you  disclose 
information  under  §§  332.14  and  332.15; 

(5)  If  you  disclose  nonpublic  personal 
information  to  a  nonaffiliated  third 
party  under  §332.13  (and  no  other 
exception  in  §332  14  or  332.15  applies 
to  that  disclosure),  a  separate  statement 
of  the  categories  of  information  you 
disclose  and  the  categories  of  third 
parties  with  whom  you  have  contracted; 

(6)  An  explanation  of  the  consumer's 
right  under  §  332.10(a)  to  opt  out  of  the 
disclosure  of  nonpublic  personal 
information  to  nonaffiliated  third 
parties,  including  the  method(s)  by 
which  the  consumer  may  exercise  that 
right  at  that  time; 

(7)  Any  disclosures  that  you  make 
under  section  603(d)(2)(A){iii)  of  the 
Fair  Credit  Reporting  Act  (15  U.S.C. 
1681a(d)(2)(A)(iii))  (that  is.  notices 
regarding  the  ability  to  opt  out  of 
disclosures  of  information  among 
affiliates); 

(8)  Your  policies  and  practices  with 
respect  to  protecting  the  confidentiality 
and  s(H:urity  of  nonpublic  personal 
information;  and 

(9)  Any  disclosure  that  you  make 
under  paragraph  (b)  of  this  section. 

(h)  Descnption  of  nonaffiliated  third 
parties  subject  to  exceptions.  If  vou 
disclose  nonpublic  personal  information 
to  third  parties  as  authorized  under 
§§  332.14  and  332.15.  you  are  not 
required  to  list  those  exceptions  in  the 
initial  or  annual  privacy  notices 
required  by  §§  332.4  and  332.5.  When 
describing  the  categories  with  respect  to 
those  parties,  you  are  required  to  state 
imly  that  you  make  disclosures  to  other 
nonaffiliated  third  parties  as  permitted 
by  law 

(c)  Examples — (1)  Categories  of 
nonpublic  personal  information  that 
you  collect  You  satis^,'  the  requirement 
to  categorize  the  nonpublic  personal 
information  that  you  collect  if  you  list 
the  following  categories,  as  applicable: 

(i)  Information  from  the  consumer; 

(ii)  Information  about  the  consumer's 
transactions  with  you  or  your  affiliates; 

(iii)  Information  about  the  consumer's 
transactions  with  nonaffiliated  third 
parties;  and 

(iv)  Information  from  a  consumer 
reporting  agency 

(2)  Categories  of  nonpublic  personal 
information  you  disclose — (i)  You 
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satisfy  the  requirement  to  categorize  the 
nonpublic  personal  information  that 
you  disclose  if  you  list  the  categories 
described  in  paragraph  (c)(1)  of  this 
section,  as  applicable,  and  a  few 
examples  to  illustrate  the  types  of 
information  in  each  category. 

(ii)  If  you  reserve  the  right  to  disclose 
all  of  the  nonpublic  personal 
information  about  consumers  that  you 
collect,  you  may  simply  state  that  fact 
without  describing  the  categories  or 
examples  of  the  nonpublic  personal 
information  yon  disclose. 

(3)  Categories  of  affiliates  and 
nonaffiliated  third  pariies  to  whom  you 
disclose.  You  satish'  the  requirement  to 
categorize  the  affiliates  and 
nonaffiliated  third  parties  to  whom  you 
disclose  nonpublic  personal  information 
if  vou  list  the  following  categories,  as 
applicable,  and  a  few  examples  to 
illustrate  the  types  of  third  parties  in 
each  categor^^ 

(i)  Financial  service  providers: 
(ii)  Non-financial  companies;  and 
(iii)  Others. 

(4)  Disclosures  under  exception  for 
sen'ice  providers  and  joint  marketers.  If 
you  disclose  nonpublic  personal 
information  under  the  exception  in 

§  332.13  to  a  nonaffiliated  third  party  to 
market  products  or  ser\ices  that  you 
offer  alone  or  jointly  with  another 
financial  institution,  you  satisfy*  the 
disclosure  requirement  of  paragraph 
(a)(5)  of  this  section  if  you: 

(i)  List  the  categories  of  nonpublic 
personal  information  you  disclose, 
using  the  same  categories  and  examples 
you  used  to  meet  the  requirements  of 
paragraph  (a)(2)  of  this  section,  as 
applicable;  and 

(ii)  State  whether  the  third  party  is: 

(A)  A  service  provider  that  performs 
marketing  services  on  your  behalf  or  on 
behalf  of  you  and  another  financial 
institution:  or 

(B)  A  financial  institution  with  whom 
you  have  a  joint  marketing  agreement. 

(5)  Simplified  notices.  If  you  do  not 
disclose,  and  do  not  wish  to  reserve  the 
right  to  disclose,  nonpublic  personal 
information  about  customers  or  former 
customers  to  affiliates  or  nonaffiliated 
third  parties  except  as  authorized  under 
§§  332.14  and  332.15,  you  may  simply 
state  that  fact,  in  addition  to  the 
information  vou  nnist  provide  under 
paragraphs  (a)(1).  (a)(8),  (a)(9).  and  (b)  of 
this  section. 

(6)  Confidentiality  and  security.  You 
describe  your  policies  and  practices 
with  respect  to  protecting  the 
confidentiality  and  security  of 
nonpublic  personal  information  if  you 
do  both  of  the  following: 


(i)  Describe  in  general  terms  who  is 
authorized  to  have  access  to  the 
information;  and 

(iij  State  whether  you  have  security 
practices  and  procedures  in  place  to 
ensure  the  confidentiality  of  the 
information  in  accordance  with  your 
policy.  You  are  not  required  to  describe 
technical  information  about  the 
safeguards  you  use. 

(d)  Short-form  initial  notice  with  opt 
out  notice  for  non-customers — (1)  You 
may  satisfy  the  initial  notice 
requirements  in  §§  332.4(a)(2),  332.7(b). 
and  332.7(c)  for  a  consumer  who  is  not 
a  customer  by  providing  a  short-form 
initial  notice  at  the  same  time  as  you 
deliver  an  opt  out  notice  as  required  in 
§332.7. 

(2)  A  short-form  initial  notice  must: 
(i)  Be  clear  and  conspicuous: 

(ii)  State  that  your  privacy  notice  is 
available  upon  request:  and 

(iii)  Explain  a  reasonable  means  by 
which  the  consumer  may  obtain  that 
notice. 

(3)  You  must  deliver  your  short-form 
initial  notice  according  to  §  332.9.  You 
are  not  required  to  deliver  your  privacy 
notice  with  your  short-form  initial 
notice.  You  instead  may  simply  provide 
the  consumer  a  reasonable  means  to 
obtain  your  privacy  notice.  If  a 
consumer  who  receives  your  short- form 
notice  requests  your  privacy  notice,  you 
must  deliver  your  privacy  notice 
according  to  §332.9. 

(4)  Examples  of  obtaining  privacy 
notice.  You  provide  a  reasonable  means 
bv  which  a  consumer  may  obtain  a  copy 
of  your  privacy  notice  if  you: 

[i]  Provide  a  toll-free  telephone 
number  that  the  consumer  may  call  to 
request  the  notice:  or 

(u)  For  a  consumer  who  conducts 
business  in  person  at  your  office, 
maintain  copies  of  the  notice  on  hand 
that  you  provide  to  the  consumer 
immediately  upon  request. 

(e)  Future  disclosures.  Your  notice 
may  include: 

(i)  Categories  of  nonpublic  personal 
information  that  you  reserve  the  right  to 
disclose  in  the  future,  but  do  not 
currently  disclose:  and 

(2)  Categories  of  affiliates  or 
nonaffiliated  third  parties  to  whom  you 
reserve  the  right  in  the  future  to 
disclose,  but  to  whom  you  do  not 
currently  disclose,  nonpublic  personal 
information. 

(f)  Sample  clauses.  Sample  clauses 
illustrating  some  of  the  notice  content 
required  by  this  section  are  included  in 
appendix  A  of  this  part. 

§  332.7    Form  of  opt  out  notice  to 
consumers;  opt  out  methods. 

(a)  (1)  Form  of  opt  out  notice.  If  you 
are  required  to  provide  an  opt  out  notice 


under  §  332.10(a),  you  must  provide  a 
clear  and  conspicuous  notice  to  each  of 
your  consumers  that  accurately  explains 
the  right  to  opt  out  under  that  section. 
The  notice  must  state: 

(i)  That  vou  disclose  or  reserve  the 
right  to  disclose  nonpublic  personal 
information  about  your  consumer  to  a 
nonaffiliated  third  party; 

(ii)  That  the  consumer  has  the  right  to 
opt  out  of  that  disclosure:  and 

(iii)  A  reasonable  means  by  which  the 
consumer  may  exercise  the  opt  out 
right. 

(2)  Examples — (i)  Adequate  opt  out 
notice.  You  provide  adequate  notice  that 
the  consumer  can  opt  out  of  the 
disclosure  of  nonpublic  personal 
information  to  a  nonaffiliated  third 
party  if  you: 

(A)  Identify  all  of  the  categories  of 
nonpublic  personal  information  that 
you  disclose  or  reserve  the  right  to 
disclose,  and  all  of  the  categories  of 
nonaffiliated  third  parties  to  which  you 
disclose  the  information,  as  described  in 
§  332.6(a)(2)  and  (3).  and  state  that  the 
consumer  can  opt  out  of  the  disclosure 
of  that  information:  and 

(B)  Identify  the  financial  products  or 
.services  that  the  consumer  obtains  fmm 
vou.  either  singly  or  jointly,  to  which 
the  opt  out  direction  would  apply 

(ii)  Reasonable  opt  out  means.  You 
provide  a  reasonable  means  to  exercise 
an  opt  out  right  if  you: 

(A)  Designate  check-off  boxes  in  a 
prominent  position  on  the  rele\ant 
forms  with  the  opt  out  notice; 

(B)  Include  a  reply  form  together  w  ith 
the  opt  out  notice: 

(C)  Provide  an  electronic  means  to  opt 
out.  such  as  a  form  that  can  be  sent  via 
electronic  mail  or  a  process  at  your  web 
site,  if  the  consumer  agrees  to  the 
electronic  delivery  of  information:  or 

(D)  Provide  a  toll-free  telephone 
number  that  consumers  may  call  to  opt 
out. 

(iii)  Unreasonable  opt  out  means.  You 
do  not  provide  a  reasonable  means  of 
opting  out  if: 

(A)  The  only  means  of  opting  out  is 
for  the  consumer  to  write  his  or  her  own 
letter  to  exercise  that  opt  out  right:  or 

(B)  The  only  means  of  opting  out  as 
described  in  any  notice  subsequent  to 
the  initial  notice  is  to  use  a  check-off 
box  that  vou  provide  with  the  initial 
notice  but  did  not  include  with  the 
subsequent  notice. 

(iv)  Specific  opt  out  means.  You  may 
require  each  consumer  to  opt  out 
through  a  specific  means,  as  long  as  that 
means  is  reasonable  for  that  consumer. 

(b)  Same  form  as  initial  notice 
permitted.  You  may  provide  the  opt  out 
notice  together  with  or  on  the  same 
written  or  electronic  form  as  the  initial 
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notice  v'ou  provide  in  jccordance  with 

(c)  Initial  nolle  f  rfiiuin'<i  when  opt 
(lilt  noticf  dflivrn'd  suhstHfuent  to 
inituil  notuf  If  you  provide  the  opt  out 
notice  later  than  re(jiiired  for  the  initial 
notice  in  aficordance  with  «j  :J32  4,  vow 
must  also  uu:lude  a  ct>pv  of  the  initial 
notice  with  the  opt  out  notice  in  writing; 
or,  if  the  consumer  agrmts. 
electronically 

(d)  Joint  relationships — ( 1 )  If  two  or 
more  consumers  jointly  obtain  a 
financial  product  or  service  from  you. 
you  may  provide  a  single  opt  out  notice 
Your  opt  out  notice  must  explain  how 
you  will  treat  an  opt  out  direction  by  a 
joint  consumer  (as  explained  in 
paragraph  (d)(5)  of  this  section) 

(2)  Any  of  the  joint  consumers  may 
exercise  the  right  to  opt  out  You  may 
either: 

(i)  Treat  an  opt  out  direction  by  a  [oint 
consumer  as  applyln^  to  all  of  the 
associated  joint  ( onsumers:  or 

(ii)  Permit  each  joint  consumer  to  opt 
out  separately 

(:»)  If  you  permit  each  )oiiit  (oiisumer 
to  opt  out  separately,  you  must  permit 
one  of  the  |oint  consumers  to  opt  out  on 
behalf  of  all  of  the  |oint  i:onsumers 
(4)  You  may  not  re(|iiire  all  loiiit 
lonsumers  to  opt  out  before  you 
implement  anv  o[)t  out  direction 

(!i)  Kxamplf  If  fohn  and  Mary  have  a 
[oint  (.he<;king  account  with  you  and 
.irrange  for  you  to  send  slateincuts  to 
fohn  s  adtlress,  you  may  do  an\  of  the 
following,  but  you  must  explain  in  your 
opt  out  notice  whli  h  (il)t  out  policy  you 
will  follow 

(i)  Send  <i  single  opt  out  notice  to 
fohn  s  address,  liut  you  must  accept  an 
opt  out  dire<  tion  from  either  (ohn  or 
Mary 

(li)  Treat  an  opt  out  dire<  tum  by 
either  |ohn  or  Mary  as  applying  to  the 
entire  account   If  you  do  so.  and  [ohn 
opts  out,  you  may  not  recjuire  M.iry  to 
opt  out  as  well  liefore  implenieiiting 
lohn's  opt  out  direc  tion 

(iii)  Permit  |ohn  and  Mary  to  make 
different  opt  out  directions   If  you  do  so 

(A)  You  must  permit  lohn  and  Mar\ 
to  opt  out  for  each  other. 

(H)  If  lioth  opt  out,  you  must  permit 
lioth  to  notify  you  in  a  single  response 
(su(  h  as  on  a  form  or  through  a 
teb'phone  i  ,il|).  .md 

((.'■]  If  |ohn  opts  out  and  Mar\  does 
not.  you  m.iy  onK  disc  lose  iioapul)lii 
personal  information  about  Mary,  but 
not  about  lohii  .iiul  not  about  |ohn  and 
Mary  )oiiitl\ 

(e)  Tinir  to  cornfilv  with  opt  nut   Vnu 
must  comply  with  ,i  i  oiisiinier  s  opt  (jut 
direction  as  soon  as  reasonably 
[ir.K  tu  able  after  you  re<;eive  it 


(f)  dontinuinf'  right  to  opt  out  A 
consumer  may  exercise  the  right  to  opt 
out  at  any  time. 

(g)  Duration  of  consumer  s  opt  out 
(hrcction — (1)  A  consumer's  direction  to 
opt  out  under  this  section  is  effec;tive 
until  the  consumer  revokes  it  in  writing 
or.  if  the  consumer  agrees, 
electronically. 

(2)  When  a  customer  relationship 
terminates,  the  customer's  opt  out 
direction  continues  to  apply  to  the 
nonpublic:  personal  information  that 
you  collected  during  or  related  to  that 
relationship  If  the  individual 
subsequently  establishes  a  new 
customer  rc^lationship  with  you,  the  opt 
out  direction  that  applied  to  the  former 
relationship  does  not  apply  to  the  new- 
relationship. 

(h)  DfUvcrv  When  you  are  required  to 
deliver  an  opt  out  notice  by  this  section, 
you  must  deliver  it  according  to  §  332.9. 

$332.8     Revised  privacy  notices. 

(.))  (ifnrrnl  rule  Kxcc'pt  as  othcfrwise 
authori/eci  in  this  part,  you  must  not. 
directly  or  through  any  affiliate,  disclose 
any  iKjnpublic:  personal  information 
about  a  consumer  to  a  nonaffiliated 
third  party  other  than  as  desc  ribed  in 
the  initial  notic  e  that  vou  provided  to 
that  c:onsumer  under  t)  332.4,  unless: 

(1)  You  have  provideci  to  the 
consumer  a  clear  and  ccjnspicuous 
ri'vis(>d  notice  that  accurately  describes 
vour  polic  les  and  prac:tic:es; 

(2)  You  have  provided  to  the 

I  onsumer  a  new  opt  out  notice; 

(3)  You  have  given  the  consumer  a 
reasonable  opportunity,  before  vou 
disc  lose  the  information  to  the 
nonaffiliated  third  [larty.  to  opt  out  of 
the  disclosure,  and 

(4)  The  consumer  does  not  opt  out 

(b)  Exainplt's—{\)  Kxcept  as  otherwise 
permitted  by  «»t)332  13.  332.14.  and 
3:12  1').  vou  must  provide  a  revised 
notice  before  you 

(i)  Disc:lose  a  new  c;ategory  of 
nonpublic,  personal  information  to  any 
nonaffiliated  third  party; 

(ill  IJisc:lose  nonpublic,  personal 
information  to  a  new  c;ategory  of 
nonaffiliated  third  party;  or 

(in)  IJisclose  nonpublic  perscmal 
information  about  a  former  c  ustomer  to 
a  nonaffiliated  third  party,  if  that  former 
(  ustomer  has  not  hacj  the  opportunity  to 
exercise  an  opt  out  right  regarding  that 
disclosure. 

(2)  A  revised  notice  is  not  required  if 
vou  disc  lose  ncmpublic:  personal 
information  to  a  new  nonaffiliated  third 
party  that  \ou  adequately  described  in 
\our  prior  notic  e 

(i  I  [h-hvrn    When  you  are  required  to 
ilfluer  .1  revised  privac:y  notice  by  this 
section,  you  must  deliver  it  according  to 
•j  332.9. 


1 332.9    Delivering  privacy  and  opt  out 
notices. 

(a)  Hovx  to  provide  notices  You  must 
provide  any  privacy  notices  and  opt  out 
notices,  including  short-form  initial 
notices,  that  this  part  requires  so  that 
each  c:onsumer  can  reasonably  be 
expected  to  receive  actual  notice  in 
writing  or.  if  the  consumer  agrees, 
electronically. 

(b)  (1)  Examples  of  reasonable 
expectation  of  actual  notice.  You  may 
reasonably  expect  that  a  consumer  will 
receive  actual  notice  if  you: 

(i)  Hand-deliver  a  printed  copy  of  the 
notice  to  the  consumer; 

(ii)  Mail  a  printed  copy  of  the  ncMice 
to  the  last  known  address  of  the 
consumer: 

(iii)  For  the  consumer  who  conducts 
transactions  electronically,  post  the 
notice  on  the  electronic  site  and  require 
the  consumer  to  acknowledge  receipt  of 
the  notice  as  a  necessary  step  to 
obtaining  a  particular  financial  product 
or  service;  or 

(iv)  For  an  i.solated  transaction  with 
the  consumer,  such  as  an  ATM 
transac:tion,  post  the  notice  on  the  ATM 
screen  and  require  the  ccmsumer  to 
acknowledge  receipt  of  the  notice  as  a 
necessary  step  to  obtaining  the 
particular  financial  product  or  service. 

(2)  Examples  of  unreasonable 
expectation  of  actual  notice.  You  may 
not.  however,  reasonably  expect  that  a 
consumer  will  receive  actual  notice  of 
your  privacy  policies  and  practices  if 
you: 

(i)  (July  post  a  sign  in  your  branc:h  or 
office  or  generally  publish 
advertisements  of  vour  privacy  policies 
and  practic:es:  or 

(ii)  Send  the  notic:e  via  elec:tronic:  mail 
to  a  consumer  who  does  not  obtain  a 
financial  product  or  .servic;e  from  you 
electronic.ally. 

(c)  Annual  notices  only.  You  may 
reasonably  expect  that  a  customer  will 
receive  actual  notice  of  ycmr  annual 
privacy  notice  if: 

( 1 )  The  c:ustomer  uses  your  web  site 

to  access  financial  products  and  services 
eh>ctronically  and  agrees  to  receive 
notices  at  the  web  site,  and  vou  post 
your  current  privacy  notice 
continuously  in  a  clear  and  conspicuous 
manner  cm  the  web  site;  or 

(2)  The  customer  has  requested  that 
you  refrain  from  sending  any 
information  regardinfthe  customer 
relationship,  and  your  c:urrent  privacy 
notice  remains  available  to  the  customer 
upon  request. 

(d)  Ural  description  of  notice 
insufficient  You  may  not  provide  any 
notice  required  by  this  part  solely  by 
orally  explaining  the  notice,  either  in 
person  or  over  the  telephone. 
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(e)  Retention  or  accessibility  of  notices 
for  customers — (1)  For  customers  only, 
you  must  provide  the  initial  notice 
required  by  §  332.4(a)(1),  the  annual 
notice  required  by  §  332.5(a),  and  the 
revised  notice  required  by  §  332.8  so 
that  the  customer  can  retain  them  or 
obtain  them  later  in  writing  or,  if  the 
customer  agrees,  electronically. 

(2)  Examples  of  retention  or 
accessibility.  You  provide  a  privacy 
notice  to  the  customer  so  that  the 
customer  can  retain  it  or  obtain  it  later 
if  you: 

(i)  Hand-deliver  a  printed  copy  of  the 
notice  to  the  customer; 

(ii)  Mail  a  printed  copy  of  the  notice 
to  the  last  known  address  of  the 
customer;  or 

(iii)  Make  your  current  privacy  notice 
available  on  a  web  site  (or  a  link  to 
another  web  site)  for  the  customer  who 
obtains  a  financial  product  or  service 
elecrtronically  and  agrees  to  receive  the 
notice  at  the  web  site. 

(f)  Joint  notice  with  other  financial 
institutions.  You  may  provide  a  joint 
notice  from  you  and  one  or  more  of  your 
affiliates  or  other  financial  institutions, 
as  identified  in  the  notice,  as  long  as  the 
notice  is  accurate  with  respect  to  you 
and  the  other  institutions. 

(g)  Joint  relationships.  If  two  or  more 
consumers  jointly  obtain  a  financial 
product  or  service  from  you,  you  may 
satisfy  the  initial,  annual,  and  revised 
notice  requirements  of  §§  332.4(a), 
332.5(a),  and  332.8(a),  respectively,  by 
providing  one  notice  to  those  consumers 
jointly. 

Subpart  B — Limits  on  Disclosures 

§  332.1 0    Limits  on  disclosure  of  non- 
public personal  information  to  nonaffiliated 
third  parties. 

(a)  (1)  Conditions  for  disclosure. 
Except  as  otherwise  authorized  in  this 
part,  you  may  not.  directly  or  through 
any  affiliate,  disclose  any  nonpublic 
personal  information  about  a  consumer 
to  a  nonaffiliated  third  party  unless: 

(i)  You  have  provided  to  the 
consumer  an  initial  notice  as  required 
under  §332.4; 

(ii)  You  have  provided  to  the 
consumer  an  opt  out  notice  as  required 
in  §332.7; 

(iii)  You  have  given  the  consumer  a 
reasonable  opportunity,  before  you 
disclose  the  information  to  the 
nonaffiliated  third  party,  to  opt  out  of 
the  disclosure;  and 

(iv)  The  consumer  does  not  opt  out. 

(2)  Opt  out  definition.  Opt  out  means 
a  direction  by  the  consumer  that  you  not 
disclose  nonpublic  personal  information 
about  that  consumer  to  a  nonaffiliated 
third  party,  other  than  as  permitted  by 
§§  332.13,  332.14,  and  332.15. 


(3)  Examples  of  reasonable 
opportunity  to  opt  out.  You  provide  a 
consumer  with  a  reasonable  opportunity 
to  opt  out  if: 

(i)  By  mail.  You  mail  the  notices 
required  in  paragraph  (a)(1)  of  this 
section  to  the  consumer  and  allow  the 
consumer  to  opt  out  by  mailing  a  form, 
calling  a  toll-free  telephone  number,  or 
any  other  reasonable  means  within  30 
days  from  the  date  you  mailed  the 
notices. 

(ii)  By  electronic  means.  A  customer 
opens  an  on-line  account  with  you  and 
agrees  to  receive  the  notices  required  in 
paragraph  (a)(1)  of  this  section 
electronically,  and  you  allow  the 
customer  to  opt  out  by  any  reasonable 
means  within  30  days  after  the  date  that 
the  customer  acknowledges  receipt  of 
the  notices  in  conjunction  with  opening 
the  account. 

(iii)  Isolated  transaction  with 
consumer.  For  an  isolated  transaction, 
such  as  the  purchase  of  a  cashier's 
check  by  a  consumer,  you  provide  the 
consumer  with  a  reasonable  opportunity 
to  opt  out  if  you  provide  the  notices 
required  in  paragraph  (a)(1)  of  this 
section  at  the  time  of  the  transaction 
and  request  that  the  consumer  decide, 
as  a  necessary  part  of  the  tramsaction, 
whether  to  opt  out  before  completing 
the  transaction. 

(b)  Application  of  opt  out  to  all 
consumers  and  all  nonpublic  personal 
information — (1)  You  must  comply  with 
this  section,  regardless  of  whether  you 
and  the  consumer  have  established  a 
customer  relationship. 

(2)  Unless  you  comply  with  this 
sec:tion,  you  may  not,  directly  or 
through  any  affiliate,  disclose  any 
nonpublic  personal  information  about  a 
consumer  that  you  have  collected, 
regardless  of  whether  you  collected  it 
before  or  after  receiving  the  direction  to 
opt  out  from  the  consumer. 

(c)  Partial  opt  out.  You  may  allow  a 
consumer  to  select  certain  nonpublic 
personal  information  or  certain 
nonaffiliated  third  parties  with  respect 
to  which  the  consumer  wishes  to  opt 
out. 

§  332.1 1     Limits  on  redisclosure  and  reuse 
of  information. 

(a)(1)  Information  you  receive  under 
an  exception.  If  you  receive  nonpublic 
personal  information  from  a 
nonaffiliated  financial  institution  under 
an  exception  in  §  332.14  or  332.15  of 
this  part,  your  disclosure  and  use  of  that 
information  is  limited  as  follows: 

(i)  You  may  disclose  the  information 
to  the  affiliates  of  the  financial 
institution  from  which  you  received  the 
information; 


(ii)  You  may  disclose  the  information 
to  your  affiliates,  but  ycur  affiliates  may, 
in  tum.  disclose  and  use  the 
information  only  to  the  extent  that  you 
may  disclose  and  use  the  information; 
and 

(iii)  You  may  disclose  and  use  the 
information  pursuant  to  an  exception  in 
§  332.14  or  332.15  in  the  ordinary' 
course  of  business  to  earn,'  out  the 
activity  covered  by  the  exception  under 
which  you  received  the  information. 

(2)  Example.  If  you  receive  a  customer 
list  from  a  nonaffiliated  financial 
institution  in  order  to  provide  account 
processing  services  under  the  exception 
in  §  332.14(a),  you  may  disclose  that 
information  under  any  e).  eption  in 
§  332.14  or  332.15  in  the  ordinary' 
course  of  business  in  order  to  provide 
those  services.  For  example,  you  could 
disclose  the  information  in  response  to 
a  properly  authorized  subpoena  or  to 
your  attorneys,  accounta^its.  and 
auditors.  You  could  not  disclose  that 
information  to  a  third  party  for 
marketing  purposes  or  use  that 
information  for  your  own  marketing 
purposes. 

(b)(1)  Information  you  receive  outside 
of  an  exception.  If  you  receive 
nonpublic  personal  information  from  a 
nonaffiliated  financial  institution  other 
than  under  an  exception  in  §  332.14  or 
332.15  of  this  part,  you  may  disclose  the 
information  only: 

(i)  To  the  affiliates  of  the  financial 
institution  from  which  you  received  the 
information; 

(ii)  To  your  affiliates,  but  your 
affiliates  may.  in  turn,  disclose  the 
information  only  to  the  extent  that  you 
can  disclose  the  information;  and 

(iii)  To  any  other  person,  if  the 
disclosure  would  be  lawful  if  made 
directly  to  that  person  by  the  financial 
institution  from  which  you  received  the 
information. 

(2)  Example.  If  you  obtain  a  customer 
list  from  a  nonaffiliated  financial 
institution  outside  of  the  exceptions  in 
§332.14  and  332.15: 

(i)  You  may  use  that  list  for  your  own 
purposes;  and 

(ii)  You  may  disclose  that  list  to 
another  nonaffiliated  third  party  only  if 
the  financial  institution  from  which  you 
purchased  the  list  could  have  lawfully 
disclosed  the  list  to  that  third  party. 
That  is.  vou  may  disclose  the  list  in 
accordance  with  the  privacy  policy  of 
the  financial  institution  from  which  you 
received  the  list,  as  limited  by  the  opt 
out  direction  of  each  consumer  whose 
nonpublic  personal  information  you 
intend  to  disclose,  and  you  may  disclose 
the  list  in  accordance  with  an  exception 
in  §  332.14  or  332.15,  such  as  to  your 
attorneys  or  accountants. 
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(c)  Information  vou  (iisclost-  under  un 
excfption  If  v'ou  disdoso  nonpublic: 
persondl  information  to  a  nonaffiliated 
third  party  undfr  an  e.xception  in 
§332.14  or  332  15  of  this  part,  the  third 
party  mav  di.st:losH  and  use  that 
information  only  as  follows; 

(1)  The  third  party  may  dis<:h)se  the 
information  to  your  affiliates. 

(2)  The  third  party  may  disclose  the 
information  to  its  affiliates,  hut  its 
affiliates  may,  in  turn,  disclose  and  use 
the  information  only  to  the  extent  that 
the  third  party  may  disclose  and  use  the 
information;  and 

(3)  The  third  party  may  disclose  and 
use  the  information  pursuant  to  an 
exception  in  §332.14  or  332.15  in  the 
ordinary  course  of  business  to  carry  out 
the  actiyity  covertul  by  the  exct^ption 
under  which  it  received  the 
information. 

(d)  Information  you  (iis<  lose  outside 
of  an  exception   If  vou  disc;lose 
nonpublic  personal  uiformation  to  a 
nonaffiliated  third  party  other  than 
under  an  exception  in  §332  14  or 
332.15  of  this  part,  the  third  party  may 
disclose  the  information  only: 

( 1)  To  voiir  affiliates; 

(2)  To  its  affiliates,  but  its  .iffiliates.  in 
turn,  mav  disclose  the  information  onlv 
to  the  »!Xtent  the  third  partv  (an  disclose 
the  information;  and 

(3)  To  ,in\  othtT  person,  if  the 
disclosure  would  be  lawful  if  vou  m.ide 
it  dire(  tlv  to  that  person 

§  332. 1 2     Limits  on  sharing  account 
number  information  for  marketing 
purposes. 

(a)  Ceneral  prohibition  on  disclosure 
()/  account  numt>ers  You  must  nut, 
directly  or  through  an  affiliate,  disclose, 
other  than  to  .i  consumer  reporting 
a^fUK  v,  an  account  number  or  similar 
form  of  access  number  or  act.ess  code 
for  a  consumer's  credit  card  account, 
deposit  account,  or  transaction  at  count 
to  anv  nonaffiliated  third  partv  for  use 
in  teltmiarketiiig.  direct  mail  marketing, 
or  other  inarkt!ting  through  electronw 
mail  to  the  i:onsumer 

(b)  Exieptions  F'aragr>i[)b  (a)  of  this 
section  does  not  apply  if  \()ii  disi  lose  an 
account  number  or  similar  form  of 
access  number  or  act:»'ss  code: 

(1)  To  your  agent  or  servict^  provider 
solely  in  order  to  perform  marketing  for 
your  own  products  or  services,  as  long 
as  the  agent  or  service  provider  is  not 
authorized  to  directly  initiate  charges  to 
the  account;  or 

(2)  To  a  participant  in  a  [irivate  laiiei 
credit  card  program  or  an  affinity  or 
similar  program  where  the  participants 
in  the  program  are  identified  tr)  the 
customer  when  the  customer  iMiters  into 
the  program 


(c)  Examples — (1)  Account  number 
An  account  number,  or  similar  form  of 
access  number  or  access  code,  does  not 
include  a  number  or  code  in  an 
encrypted  form,  as  long  as  you  do  not 
provide  the  recipient  with  a  means  to 
decode  the  number  or  code. 

(2)  Transaction  account  A 
transaction  account  is  an  account  other 
than  a  deposit  account  or  a  credit  card 
account.  A  transaction  account  does  not 
include  an  account  to  which  third 
parties  cannot  initiate  charges. 

Subpart  C — Exceptions 

§  332. 1 3    Exception  to  opt  out 
requirements  for  service  providers  and  joint 
marketing. 

(a)  (^,eneral  rule.  (1)  The  opt  out 
re<iuirements  in  §§  332  7  and  332  10  do 
not  apply  when  you  provide  nonpublic 
personal  information  to  a  nonaffiliated 
third  party  to  perform  services  for  you 
or  functions  on  your  behalf,  if  you: 

(i)  Provide  the  initial  notice  in 
accordance  with  §  332.4;  and 

(ii)  Knter  into  a  contractual  agreement 
with  the  third  party  that  prohibits  the 
third  partv  from  disc:l()sing  or  using  the 
inform.itiim  other  than  to  carry  out  the 
purposes  for  which  you  (iisclosed  the 
information.  inf:luding  use  under  an 
exception  in  §332.14  or  332.15  in  the 
ordinary  (nurse  of  business  l(j  carry  out 
those  purposes, 

(2)  Exunifile  If  you  disclose 
iii)npubli(  pers(mal  information  under 
this  section  to  a  financial  institution 
with  which  y(ju  perform  joint 
marketing,  your  contractual  agreement 
with  that  institution  meets  the 
re(|uirements  of  paragraph  (a)(l)(ii)  of 
this  se<  tion  if  it  prohibits  the  institution 
from  disclosing  or  using  the  nonpublic 
personal  information  except  as 
nec:«fssary  to  c.arr>'  out  the  joint 
marketing  or  under  an  exception  in 
*i  332  14  or  332.15  in  the  ordinary- 
course  of  business  to  carry  out  that  joint 
mark»'ting. 

(b)  Service  may  include  joint 
marketinii  The  services  a  nonaffiliated 
third  party  performs  for  vou  uncier 
paragraph  (a)  of  this  section  may 
include  marketing  of  your  own  products 
or  serv  ices  or  marketing  of  financial 
(products  or  services  offered  pursuant  to 
joint  agreements  between  you  and  one 
or  mon?  financial  institutions. 

((  )  Definition  of  joint  agreement  For 
[lurposes  of  this  section,  joint  agreement 
means  a  written  contract  pursuant  to 
which  vou  and  one  or  more  financial 
institutions  jointly  offer,  endorse,  or 
sponsor  a  financial  product  or  service. 


§  332. 1 4  Exceptions  to  notice  and  opt  out 
requirements  for  processing  and  servicing 
transactions. 

(a)  Exceptions  for  processing 
transactions  at  consumer's  request.  The 
requirements  for  initial  notice  in 

§  332.4(a)(2).  for  the  opt  out  in  §§  332.7 
and  332.10  and  for  service  providers 
and  joint  marketing  in  §  332.13  do  not 
apply  if  you  disclose  nonpublic 
personal  information  as  necessary  to 
effect,  administer,  or  enforce  a 
transaction  that  a  consumer  requests  or 
authorizes,  or  in  connection  with: 

(1)  Servicing  or  processing  a  financial 
product  or  service  that  a  consumer 
nrauests  or  authorizes: 

(2)  Maintaining  or  servicing  the 
consumer's  account  with  you.  or  with 
another  entity  as  part  of  a  private  label 
credit  card  program  or  other  extension 
of  credit  on  behalf  of  such  entity;  or 

(3)  A  proposed  or  actual 
securitization,  secondary  market  sale 
(including  sales  of  servicing  rights),  or 
similar  transaction  related  to  a 
transaction  of  the  consumer. 

(b)  Necessary  to  effect,  administer,  or 
enforce  a  transaction  means  that  the 
disclosure  is: 

(1)  Required,  or  is  one  of  the  lawful 
or  appropriate  methods,  to  enforce  your 
rights  or  the  rights  of  other  persons 
engaged  in  carrying  out  the  financial 
transac:tion  or  providing  the  product  or 
service;  or 

(2)  Required,  or  is  a  usual,  appropriate 
or  acceptable  method: 

(i)  To  carr>'  out  the  transaction  or  the 
product  or  ser\'ice  business  of  which  the 
transaction  is  a  part,  and  record,  service, 
or  maintain  the  consumer's  account  in 
the  ordinary  course  of  pruk  iding  the 
financial  service  or  financial  product; 

(ii)  To  administer  or  ser/ice  benefits 
or  claims  relating  to  the  transaction  or 
the  product  or  service  business  of  which 
it  is  a  part; 

(iii)  To  provide  a  confirmation, 
statement,  or  other  record  of  the 
transaction,  or  information  on  the  status 
or  value  of  the  financial  service  or 
financial  product  to  the  consumer  or  the 
consumer's  agent  or  broker: 

(iv)  To  accrue  or  recognize  incentives 
or  bonuses  associated  with  the 
transaction  that  are  provided  by  you  or 
any  other  party; 

(v)  To  underwrite  insursmce  at  the 
consumer's  request  or  for  reinsurance 
purposes,  or  for  any  of  the  following 
purposes  as  they  relate  to  a  consumer's 
insurance:  account  administration, 
reporting,  investigating,  or  preventing 
fraud  or  material  misrepresentatiim. 
processing  premium  payments, 
proc:essing  insurance  claims, 
administering  insurance  benefits 
(including  utilization  review  activities). 
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participating  in  research  projects,  or  as 
otherwise  required  or  specifically 
permitted  by  Federal  or  State  law;  or 
(vi)  In  connection  with: 

(A)  The  authorization,  settlement, 
billing,  processing,  clearing, 
transferring,  reconciling  or  collection  of 
amounts  charged,  debited,  or  otherwise 
paid  using  a  debit,  credit,  or  other 
payment  card,  check,  or  account 
number,  or  by  other  payment  means; 

(B)  The  transfer  of  receivables, 
accounts,  or  interests  therein;  or 

(C)  The  audit  of  debit,  credit,  or  other 
payment  information. 

§  332.1 5    Ottwr  exceptions  to  notice  and 
opt  out  requirements. 

(a)  Exceptions  to  opt  out 
requirements.  The  requirements  for 
initial  notice  in  §  332.4(a)(2),  for  the  opt 
out  in  §§  332.7  and  332.10,  and  for 
service  providers  and  joint  marketing  in 
§332.13  do  not  apply  when  you 
disclose  nonpublic  personal 
information: 

(1)  With  the  consent  or  at  the 
direction  of  the  consumer,  provided  that 
the  consumer  has  not  revoked  the 
consent  oi  direction; 

(2)  (i)  To  protect  the  confidentiality  or 
security  of  your  records  pertaining  to 
the  consumer,  service,  product,  or 
transaction; 

(ii)  To  protect  against  or  prevent 
ac;tual  or  potential  fraud,  unauthorized 
transactions,  claims,  or  other  liability; 

(iii)  For  required  institutional  risk 
control  or  for  resolving  consumer 
disputes  or  inquiries; 

(iv)  To  persons  holding  a  legal  or 
beneficial  interest  relating  to  the 
consumer;  or 

(v)  To  persons  acting  in  a  fiduciary  or 
representative  capacity  on  behalf  of  the 
consumer; 

(3)  To  provide  information  to 
insurance  rate  advisory-  organizations, 
guaranty  funds  or  agencies,  agencies 
that  are  rating  you,  persons  that  are 
assessing  your  compliance  with 
industry  standards,  and  your  attorneys, 
accountants,  and  auditors; 

(4)  To  the  extent  specifically 
permitted  or  required  under  other 
provisions  of  law  and  in  accordance 
with  the  Right  to  Financial  Privacy  Act 
of  1978  (12  U.S.C.  3401  et  seq.).  to  law 
enforcement  agencies  (including  a 
federal  functional  regulator,  the 
Secretar>'  of  the  Treasury,  with  respect 
to  31  U.S.C.  Chapter  53,'Subchapter  II 
(Records  and  Reports  on  Monetary 
Instruments  and  Transactions)  and  12 
U.S.C.  Chapter  21  (Financial 
Recordkeeping),  a  State  insurance 
authority,  with  respect  to  any  person 
domiciled  in  that  insurance  a   thority's 
State  that  is  engaged  in  providing 


insurance,  and  the  Federal  Trade 
Commission),  self-regulatory 
organizations,  or  for  an  investigation  on 
a  matter  related  to  public  safety; 

(5)  (i)  To  a  consumer  reporting  agency 
in  accordance  with  the  Fair  Credit 
Reporting  Act  (15  U.S.C.  1681  et  seq.]. 
or 

(ii)  From  a  consumer  report  reported 
by  a  consumer  reporting  agency; 

(6)  In  connection  with  a  proposed  or 
actual  sale,  merger,  transfer,  or  exchange 
of  all  or  a  portion  of  a  business  or 
operating  unit  if  the  disclosure  of 
nonpublic  personal  information 
concerns  solely  consumers  of  such 
business  or  unit;  or 

(7)  (i)  To  comply  with  Federal.  State, 
or  local  laws,  rules  and  other  applicable 
legal  requirements; 

(ii)  To  comply  with  a  properly 
authorized  civil,  criminal,  or  regulatory- 
investigation,  or  subpoena  or  summons 
by  Federal.  State,  or  local  authorities;  or 

(iii)  To  respond  to  judicial  process  or 
government  regulatory-  authorities 
having  jurisdiction  over  you  for 
examination,  compliance,  or  other 
purposes  as  authorized  by  law. 

(h)  Examples  of  consent  and 
revocation  of  consent.  (1)  A  consumer 
may  specifically  consent  to  your 
disclosure  to  a  nonaffiliated  insurance 
company  of  the  fact  that  the  consumer 
has  applied  to  you  for  a  mortgage  so  that 
the  insurance  company  can  offer 
homeowner's  insurance  to  the 
consumer. 

(2)  A  consumer  may  revoke  consent 
by  subsequently  exercising  the  right  to 
opt  out  of  future  disclosures  of 
nonpublic  personal  information  as 
permitted  under  §  332.7(f) 

Subpart  D — Relation  to  Other  l^ws; 
Effective  Date 

§  332.1 6    Protection  of  Fair  Credit 
Reporting  Act. 

Nothing  in  this  part  shall  be 
construed  to  modify,  limit,  or  supersede 
the  operation  of  the  Fair  Credit 
Reporting  Act  (15  U.S.C.  1681  et  seq.). 
and  no  inference  shall  be  drawn  on  the 
basis  of  the  provisions  of  this  part 
regarding  whether  information  is 
transaction  or  experience  information 
under  section  603  of  that  Act. 

§  332.1 7    Relation  to  State  laws. 

(a)  In  general.  This  part  shall  not  be 
construed  as  superseding,  altering,  or 
affecting  any  statute,  regulation,  order, 
or  interpretation  in  effect  in  any  State, 
except  to  the  extent  that  such  State 
statute,  regulation,  order,  or 
interpretation  is  inconsistent  with  the 
provisions  of  this  part,  and  then  only  to 
the  extent  of  the  inconsistency. 


(b)  Greater  protection  under  State  law. 
For  purposes  of  this  section,  a  State 
statute,  regulation,  order,  or 
interpretation  is  not  inconsistent  with 
the  provisions  of  this  part  if  the 
protection  such  statute,  regulation, 
order,  or  interpretation  affords  any 
consumer  is  greater  than  the  protection 
provided  under  this  part,  as  determined 
by  the  Federal  Trade  Commission,  after 
consultation  with  the  FDIC,  on  the 
Federal  Trade  Commission's  own 
motion,  or  upon  the  petition  of  any 
interested  party. 

§332.18    Effective  date;  transition  rule. 

(a)  Effective  date.  This  part  is  effecrtive 
November  13.  2000.  In  order  to  provide 
sufficient  time  for  you  to  establish 
policies  and  systems  to  comply  with  the 
requirements  of  this  part,  the  FDIC  has 
extended  the  time  for  compliance  with 
this  part  until  )uly  1,  2001. 

(b)(1)  S'otice  requirement  for 
consumers  who  are  your  customers  on 
the  compliance  date.  By  July  1.  2001. 
you  must  have  provided  an  initial 
notice,  as  required  by  §  332.4,  to 
consumers  w-ho  are  your  customers  on 
July  1,2001. 

(2)  Example.  You  provide  an  initial 
notice  to  consumers  who  are  your 
customers  on  July  1.  2001.  if.  by  that 
date,  vou  have  established  a  system  for 
providing  an  initial  notice  to  all  new 
customers  and  have  mailed  the  initial 
notice  to  all  your  existing  customers. 

(c)  Two-year  grandfathering  of  service 
agreements.  Until  July  1.  2002.  a 
contract  that  you  have  entered  into  with 
a  nonaffiliated  third  party  to  perform 
services  for  you  or  functions  on  your 
behalf  satisfies  the  provisions  of 
§332.13(a)(l)(ii)of  this  part,  even  if  the 
contract  does  not  include  a  requirement 
that  the  third  party  maintain  the 
confidentiality  of  nonpublic  personal 
information,  as  long  as  you  entered  into 
the  contract  on  or  before  July  1 ,  2000. 

Appendix  A  to  Part  332 — Sample 
Clauses 

Financial  institutions,  including  a  group  of 
financial  holding  company  affiliates  thai  use 
a  common  privacy  notii  e.  ma\  use  the 
following  sample  clauses,  if  the  clause  is 
accurate  for  each  institution  that  uses  the 
notice.  (Note  that  disclosure  of  certain 
information,  such  as  assets  and  income,  and 
information  from  a  consumer  reporting 
agency,  mav  give  ri.se  to  obligations  under  the 
Fair  Credit  Reporting  Act.  such  as  a 
requirement  to  permit  a  c:onsumer  to  opt  out 
of  disclosures  to  affiliates  or  designation  as 
a  consumer  reporting  agency  if  disc  losures 
are  made  to  nonaffiliated  third  parties.) 

A-1 — Categories  of  information  you  collect 
(all  institutions) 

You  mav  use  this  clause,  as  applicable,  to 
meet  the  requirement  of  §  332.6(a)(1)  to 
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tles(  rit»'  the  I  ,itt>);iiri>'s  nt  niiri[iiihli(  (utvoii.iI 
iiitorniHljiiii  \(iii  (  iilU-i  ( 

Sa/n/j/c  (,7c(i/.sr  A-1 

\V»' 1  (illt'<  t  ii(iii[inl)li(  pfrsiin.il  mturtiidlion 
abuul  villi  tniin  ihi'  following  sonnies 

•  liitcirnidliun  wi*  rm  t-iVH  fnuti  \iui  mi 
a[>plii  Htions  or  Dther  forms. 

•  InlDnHfilion  .ihoiit  vuiir  tr.iiisdc  timis  with 
us.  our  nffiliatt's.  or  othiTs;  <inii 

•  InforinHliiiii  wt-  r>'i  >'im'  trmii  .1  1  iiiisumcr 
rcpdrliM^  rtm'iii  \ 


A-2 — Categories  ofinfrirmatiun  you  diiM:loM! 
(institutions  that  diNclnse  outside  of  the 
exceptions) 

Villi  iri,i\  use  line  of  ttu's»>  (  l.nist^s.  ,is 
H[ipli(  ritili',  III  m('t!t  thi'  r«()uir»'nifiil  of 
«>  )  (J  B(a|(  J)  to  (it'scnbn  tht- 1  atcKorifs  of 
noiipiililit  p»'rs<inal  mforiiiatlon  von  di.si  lose 
You  niav  iisn  tfit'st?  i  laiises  if  \ou  ilisi  lose 
tion(iubli(   personal  inforinatiori  iithnr  than  as 
pt-rmitted  hv  thi- cxi  fplions  m  «)»)  ,t,tj  1  t. 
-);)J  14.  and  .i  12  1.5. 

Samplr  Cliiusf  A-J.  AltrriKilnr  1 
VVf  mav  dischisc  the  tiilliivving  kinds  of 
non[)uhhi   personal  inforiiialioii  about  \oii 

•  liiforniation  we  rei  eive  from  vou  on 
appliiatiiins  or  other  forms,  siii  h  as  \i)r(ivulr 
ilhi!>lniti\f  f\nnii>lfs.  sat  h  us  "vournanw. 
ttddrt.'ss,  social  svi  tintv  nunitHT,  assi'ts.  and 
income"]. 

•  Inft)rmation  about  sour  Irans.ii  tions  with 
us.  our  affih.ites.  or  others,  siii  li  as  [prnvidv 
illiistnitivf  fxaiufilrs.  m/i/i  us  "vnur  (jii  oiint 
biihim  f.  pavinint  histor\.  purtws  tn 
fnuisoi  lions,  and  1  rrdit  1  iird  ijs<;;^'e'|;  and 

•  Information  we  rei  eive  from  a  ronsumer 
reporting  agencv.  sui  h  as  \pro\idr  dhistniliw 
t'Mimplrs.  sill  /i  ijs  "vour  (T('f/(fiior(/i;fi('s.s 
and  credit  hislorv"\. 

Sanifilc  (dinisf  A-2.  .Altfnuitivf  2 
We  may  disclose  all  nf  the  inforinatioii  thai 
we  I  oilec  t.  as  described  [dcscribv  \ocii\uiu  in 
Ihf  nolicr.  such  as  "ahovr"  or  "hfloiv"\ 

A-3 — (lateKories  of  information  you  dist.lose 
and  parties  to  whom  you  di.s<:loKe 
(institutions  that  do  not  distloM'  outside  of 
the  exceptions) 

Vim  mav  use  this  1  lause,  as  apphi  alile.  lu 
meet  the  re(|iiiremeiils  of  «)«» ,i:ij.fi(a|  (21.  (:)). 
and  14)  to  desi  ritie  the  1  ale^iiries  of 
nonpul)lii:  personal  mfurinatioii  about 
customers  and  former  i  ustomers  itiat  vou 
disclose  and  the  i  ale^ories  ot  affiliates  and 
nonaffiliated  third  parties  to  whom  vou 
disi  lose   Vou  mav  use  this  1  lause  if  vou  dn 
not  disc  lose  nonpubli(  personal  inforinatiori 
to  anv  partv.  other  than  as  permitted  by  tfie 
exceptions  in  *»«»  t.t2  14  and   i:i2  15. 

.S(i;n/)/f  (dausf  .■\-  I 

We  do  not  disclose  anv  nonpublii   personal 
intormation  about  our  customers  or  former 
cuslomers  to  anyone,  except  as  permitted  bv 
law 

A-4 — Categories  of  parties  to  whom  you 
disclose  (institutions  that  disclose  outside  of 
the  exceptions) 

You  mav  use  this  (lause.  as  applicable,  to 
meet  the  re()uirement  of  <»  i:ti:.H|a)|,t|  to 
des(  ribe  the  categories  of  affiliates  and 
nonaffiliated  third  parties  to  whom  vou 
dis(  lose  nonpublii  personal  information 
You  mav  use  this  i  lause  if  vou  dis(  lose 
nonpublii  personal  information  other  than  as 
()ermitted  bv  the  exceptions  in  ^'5.1;12  13. 


t  iJ  14.  and  t.fj  1.1   as  well  as  when 
permitted  bv  the  exceptions  m  «»^  J32  14  and 

:i:)2.i.'i. 

Samplr  Clause  ,^-4 

We  mav  disclose  nonpublic  personal 
information  about  \ou  tn  the  following  tvpes 
ol  third  parties 

•  Fin.tni  lal  service  providers,  such  as 
[provide  illustrative  r\amples.  such  as 

mortnaiie  hunkers,  securities  hroker-deolers. 
and  msunince  af(enls"\. 

•  Non-finani  lal  i  ompanies.  sui  h  as 
[provide  illustrative  examples,  sui  h  as 

retailers,  direct  marketers,  airlines,  and 
puhlishers'l:  and 

•  Others,  such  as  [provide  illustrtitive 
examples,  such  as  "non-profit 
onianizations"]. 

We  mav  also  disclose  nonpublic  personal 
information  about  vou  to  nonaffiliated  third 
parties  as  permitted  l)v  law 

\-5 — Service  provider/joint  marketinf; 
exception 

You  mav  use  one  of  these  clauses,  as 
applicable,  to  meet  the  reijuiremenis  of 
t>  .1.12  fi(a|(.T)  related  to  the  exception  for 
servu  e  providers  and  loint  marketers  in 
«( :i:)2  I'J.  If  you  dis(  lose  nonpublii  personal 
information  under  this  exception,  you  must 
describe  the  (  ategories  of  nonpublic  personal 
mlormation  \ou  disi  lose  and  the  categories 
lit  third  parties  with  whom  vou  have 
I  onlrai  ted 

.S'urri/j/f  Cluuse  .S-i.  .-Mternulnr  1 
We  mav  disi  lose  the  following  mforniation 
to  companies  that  perform  marketing  services 
nil  iiur  behalf  or  to  other  financial 
institutions  with  whom  we  have  joint 
marketing  agreements: 

•  Information  we  receive  from  vou  fjn 
ippiications  or  other  forms,  such  as  [pmvide 
illustrative  e.\aniples.  such  as  "vour  name. 
iiddress.  sm  lal  seciiritv  number,  assets,  and 
UK  omi'"]. 

•  Intormation  about  vour  Irans.ii  tions  with 
us.  our  affiliates,  iir  others,  such  as  [provide 
illustrative  examples,  such  as  "vour  account 
hiilance.  payment  historw  [larties  to 
transactions,  and  <  redit  curd  usa^e"]:  and 

•  Information  we  receive  from  a  (  onsumer 
reporting  agency,  such  as  [provide  illustrative 
examples,  such  as  "your  creditworthiness 
and  credit  histon-"[ 

Sample  Clause  ■4-).  .-{Iternutive  2: 
We  mav  liisi  lose  all  of  the  information  we 
I  iillect.  as  descrit>ed  [describe  tm  ation  in  the 
notice.  SUI  h  us  "(j/>oie'  or  "hel<ny"[  to 
I  ompanies  that  perform  marketing  services 
on  our  tiehalf  or  to  other  financial 
institutions  with  whom  we  have  |omt 
marketing  agreements. 

A-6 — Explanation  of  opt  out  right 
(in.stitutions  thai  disclose  outside  of  the 
exceptions) 

You  mav  use  this  t  lause.  as  applicable,  to 
meet  the  reijuirement  of  *»  3;l2.B(d)(f>)  to 
provide  an  explanation  of  the  consumer's 
right  to  opt  out  of  the  disclosure  of  nonpublic 
personal  information  to  nonaffiliated  third 
parties,  including  the  method(s|  by  which  the 
I  oiisumer  mav  exercise  that  right   You  may 
use  this  clause  if  you  disclose  nonpublic 
personal  information  other  than  as  permitted 
bv  the  exceptions  in  6,^.532.13.  332.14.  and 
132  15 


Sample  (dause  ,4-6". 

If  vou  prefer  that  we  not  disclose 
minputilii  personal  information  about  vou  to 
nonaffiliated  ihirif  parties,  vou  mav  opt  out 
of  those  disi  losures.  that  is.  vou  mav  direct 
us  not  to  make  those  disi  losures  (other  than 
disclosures  permitted  b\  law).  If  vou  wish  to 
opt  out  of  disi  losures  to  nonaffiliated  third 
parlies,  you  mav  [describe  a  rea.sonahle 
n.eans  ofoptinif  out.  such  as  "call  the 
following  toll-free  number:  I  insert  number  l\ 

A-7 — Confldentialily  and  security  (all 
institutions) 

\ou  mav  use  this  1  lause.  as  applicable,  to 
meet  ttie  requirement  of  ^  332  f>(a)(Hl  to 
describe  your  policies  and  practii  es  with 
respect  to  protecting  the  confidentialitv  and 
security  of  nonpublii  personal  information. 

Sample  Clause  ,4-7 

We  restrii  I  access  to  nonpublic  personal 
information  about  vou  to  [provide  an 
appropriate  description,  suih  as  "those 
emplnvees  who  need  to  know  that 
mjormation  to  provide  products  or  senices  to 
JOu"].  We  maintain  physical,  electronic,  and 
procedural  safeguards  that  complv  with 
federal  standards  to  guard  vour  nonpublic 
personal  information. 

By  order  of  the  Board  of  Directors. 

Federal  Deposit  Insurance  Corporation. 

Dated  at  Washington.  DC.  this  10th  dav  of 
Mav .  2000. 

Robert  E.  Feldman. 
Executive  Secretary- 
Office  of  Thrift  Supervision 

12  CFR  Chapter  V 

For  the  reasons  set  out  in  the  joint 
preamble.  OTS  amends  Chapter  V.  Title 
12  of  the  Code  of  Federal  Regulations  by 
adding  part  573  to  read  as  follows: 

PART  573— PRIVACY  OF  CONSUMER 
FINANCIAL  INFORMATION 

Sec. 

573  1  Purpose  and  scope. 

573.2  Rule  of  t:onstruction. 

573.3  Definitions. 

Subpart  A— Privacy  and  Opt  Out  Notices 

573  4     Initial  privacy  notice  to  consumers 

required 
573.5     .Annual  privat  y  notice  to  customers 

required 
573.fi     Information  to  be  included  in  privacy 

notices. 

573.7  Form  of  opt  out  notice  to  consumers; 
opt  out  methods 

573.8  Revised  privacy  notices. 

573. q     Delivering  privacy  and  opt  out 
notices. 

Subpart  B — Limits  on  Disclosures 

573.10  Limitation  on  disclosure  of 
nonpublic  personal  information  to 
nonafFiliated  third  parties 

573.11  Limits  on  redisclosure  and  reuse  of 
information 

573.12  Limits  on  sharing  account  number 
information  for  marketing  purposes. 
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Subpart  C — Exceptions 


573.13  Fxcpption  to  opt  out  requirements 
for  service  providers  and  joint  marketing 

573.14  Exceptions  to  notice  and  opt  out 
requirements  for  processing  and 
servicing  transactions. 

573.15  Other  exceptions  to  notice  and  opt 
out  requirements. 

Subpart  D — Relation  to  Other  Laws; 
Effective  Date 

573.16  Protection  of  Fair  Credit  Reporting 
Act. 

573.17  Relation  to  State  laws. 

573.18  Effective  dale;  transition  rule. 

Appendix  A  to  Part  573 — Sample  Clauses 

Authority:  12  L  .S.C.  14f)2a.  1463.  1464, 
1828;  15  U'S.C.  6801  et  seq. 

§  573.1    Purpose  and  scope. 

(a)  Purpose.  This  part  governs  the 
treatment  of  nonpublic  personal 
information  about  consumers  by  the 
financial  institutions  listed  in  paragraph 
(b)  of  this  section.  This  part: 

(1)  Requires  a  financial  institution  to 
provide  notice  to  customers  about  its 
privacy  policies  and  practices; 

(2)  Describes  the  conditions  under 
which  a  financial  institution  may 
disclose  nonpublic  personal  information 
about  consumers  to  nonaffiliated  third 
parties:  and 

(3)  Provides  a  method  for  consumers 
to  prevent  a  financial  institution  from 
disclosing  that  information  to  most 
nonaffiliated  third  parties  by  "opting 
out"  of  that  disclosure,  subject  to  the 
exceptions  in  §§573.13,  573.14,  and 
573.15. 

(b)  Scope.  (H  This  part  applies  only 

to  nonpublic  personal  information  about 
individuals  who  obtain  financial 
products  or  services  primarily  for 
personal,  family,  or  household  purposes 
from  the  institutions  listed  below.  This 
part  does  not  apply  to  information  about 
companies  or  about  individuals  who 
obtain  financial  products  or  services  for 
business,  commercial,  or  agricultural 
purposes.  This  part  applies  to  savings 
associations  whose  deposits  are  insured 
by  the  Federal  Deposit  Insurance 
Corporation,  and  any  subsidiaries  of 
such  savings  associations,  but  not 
subsidiaries  that  are  brokers,  dealers, 
persons  providing  insurance, 
investment  companies,  or  investment 
advisers.  This  part  refers  to  these 
entities  as  "you." 

(2)  Nothing  in  this  part  modifies, 
limits,  or  supersedes  the  standards 
governing  individually  identifiable 
health  information  promulgated  by  the 
Secretary  of  Health  and  Human  Services 
under  the  authority  of  sections  262  and 
264  of  the  Health  Insurance  Portability 
and  Accoxmtability  Act  of  1996  (42 
U.S.C.  1320d-1320d-8). 


§  573.2    Rule  of  construction. 

The  examples  in  this  part  and  the 
sample  clauses  in  appendix  A  of  this 
part  are  not  exclusive.  Compliance  with 
an  example  or  use  of  a  sample  clause, 
to  the  extent  applicable,  constitutes 
compliance  with  this  part. 

§  573.3    Definitions. 

As  used  in  this  part,  unless  the 
context  requires  otherwise: 

(a)  Affiliate  means  any  company  that 
controls,  is  controlled  by,  or  is  under 
common  control  with  another  company. 

(b)(1)  cyear  and  conspicuous  means 
that  a  notice  is  reasonably 
understandable  and  designed  to  call 
attention  to  the  nature  and  significance 
of  the  information  in  the  notice. 

(2)  Examples — (i)  Reasonably 
understandable.  You  make  your  notice 
reasonably  understandable  if  you: 

(A)  Present  the  information  in  the 
notice  in  clear,  concise  sentences, 
paragraphs,  and  sections; 

(B)  Use  short  explanatory  sentences  or 
bullet  lists  whenever  possible; 

(C)  Use  definite,  concrete,  evervday 
words  and  active  voice  whenever 
possible; 

(D)  Avoid  multiple  negatives; 

(E)  Avoid  legal  cind  highly  technical 
business  terminology  whenever 
possible;  and 

(F)  Avoid  explanations  that  are 
imprecise  and  readily  subject  to 
different  interpretations. 

(ii)  Designed  to  call  attention.  You 
design  your  notice  to  call  attention  to 
the  nature  and  significance  of  the 
information  in  it  if  you: 

(A)  Use  a  plain-language  heading  to 
call  attention  to  the  notice; 

(B)  Use  a  typeface  and  type  size  that 
are  easy  to  read; 

(C)  Provide  wide  margins  and  ample 
line  spacing; 

(D)  Use  boldface  or  italics  for  key 
words;  and 

(E)  In  a  form  that  combines  your 
notice  with  other  information,  use 
distinctive  type  size,  style,  and  graphic 
devices,  such  as  shading  or  sidebars, 
when  you  combine  your  notice  with 
other  information. 

(iii)  Notices  on  web  sites.  If  you 
provide  a  notice  on  a  web  page,  you 
design  your  notice  to  call  attention  to 
the  nature  and  significance  of  the 
information  in  it  if  you  use  text  or  visual 
cues  to  encourage  scrolling  down  the 
page  if  necessary'  to  view  the  entire 
notice  and  ensure  that  other  elements 
on  the  web  site  (such  as  text,  graphics, 
hyperlinks,  or  sound)  do  not  distract 
attention  from  the  notice,  and  you 
either; 

(A)  Place  the  notice  on  a  screen  that 
consumers  frequently  access,  such  as  a 


page  on  which  transactions  are 
conducted;  or 

(B)  Place  a  link  on  a  screen  that 
consumers  frequently  access,  such  as  a 
page  on  which  transactions  are 
conducted,  that  connects  directly  to  the 
notice  and  is  labeled  appropriately  to 
convey  the  importance,  nature,  and 
relevance  of  the  notice. 

(c)  Collect  means  to  obtain 
information  that  you  organize  or  can 
retrieve  by  the  name  of  an  individual  or 
by  identifying  number,  symbol,  or  other 
identif\'ing  particular  assigned  to  the 
individual,  irrespective  of  the  source  of 
the  underlying  information. 

(d)  Company  means  any  corporation, 
limited  liability  company,  business 
trust,  general  or  limited  partnership, 
association,  or  similar  organization. 

(e)(1)  Consunier  means  an  individual 
who  obtains  or  has  obtained  a  financial 
product  or  service  from  you  that  is  to  be 
used  primarily  for  personal,  family,  or 
household  purposes,  or  that  individual's 
legal  representative. 

(2)  Examples — (i)  An  individual  who 
applies  to  you  for  credit  for  personal, 
family,  or  household  purposes  is  a 
consumer  of  a  financial  service, 
regardless  of  whether  the  credit  is 
extended. 

(ii)  An  individual  who  provides 
nonpublic  personal  information  to  you 
in  order  to  obtain  a  determination  about 
whether  he  or  she  may  qualif\'  for  a  loan 
to  be  used  primarily  for  personal, 
family,  or  household  purposes  is  a 
consumer  of  a  financial  .sen-ice. 
regardless  of  whether  the  loan  is 
extended. 

(iii)  An  individual  who  provides 
nonpublic  personal  information  to  you 
in  connection  with  obtaining  or  seeking 
to  obtain  financial,  investment,  or 
economic  advison."  services  is  a 
consumer  regardless  of  whether  you 
establish  a  continuing  advisor)' 
relationship. 

(iv)  If  you  hold  ownership  or 
servicing  rights  to  an  individual's  loan 
that  is  used  primarily  for  personal, 
family,  or  household  purposes,  the 
individual  is  your  consumer,  even  if 
vou  hold  those  rights  in  conjunction 
with  one  or  more  other  institutions 
(The  individual  is  also  a  consumer  with 
respect  to  the  other  financial 
institutions  involved.)  An  individual 
who  has  a  loan  in  which  you  have 
ownership  or  ser\'icing  rights  is  your 
consumer,  even  if  you.  or  another 
institution  with  those  rights,  hire  an 
agent  to  collect  on  the  loan. 

(v)  An  individual  who  is  a  consumer 
of  another  financial  institution  is  not 
your  consumer  solely  because  you  act  as 
agent  for,  or  provide  processing  or  other 
services  to,  that  financial  institution. 
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(vi)  An  individual  is  not  vour 
consumer  solely  because  he  or  she  has 
designated  you  as  trustee  for  a  trust. 

(vii)  An  individual  is  not  your 
consumer  solely  because  he  or  she  is  a 
beneficiary  of  a  trust  for  which  vou  are 
a  trustee. 

(viii)  An  individual  is  not  vour 
consumer  solely  because  ho  or  she  is  a 
participant  or  a  beneficiary  of  an 
employee  benefit  plan  that  you  sponsor 
or  for  which  you  act  as  a  trustee  or 
fiduciary. 

(f)  Consunifr  rvportinff  agnncv  has  the 
same  meaning  as  in  section  603(f)  of  the 
Fair  Credit  Reporting  Act  (15  U.S.C. 
1681a(fl). 

(g)  Control  of  a  company  means: 

(1)  Ownership,  control,  or  power  to 
vote  25  percent  or  more  of  the 
outstanding  shares  of  any  class  of  voting 
security  of  the  company,  directly  or 
indirectly,  or  acting  through  one  or 
more  other  persons; 

(2)  Control  in  any  manner  over  the 
election  of  a  majority  of  the  directors, 
trustees,  or  general  partners  (or 
individuals  exercising  similar  functions) 
of  the  company:  or 

(3)  The  power  to  exercise,  directly  or 
indirectly,  a  controlling  influence  over 
the  management  or  policies  of  the 
company,  as  the  OTS  determines. 

(h)  Customer  means  a  consumer  who 
has  a  customer  relationship  with  you. 

(i)(l)  Customer  relationship  means  a 
continuing  relationship  between  a 
consumer  and  you  under  which  you 
provide  one  or  more  financial  products 
or  services  to  the  consumer  that  are  to 
be  used  primarily  for  personal,  family, 
or  household  purposes. 

(2)  Examples — (i)  Continuing 
relationship  A  consumer  has  a 
continuing  relationship  with  you  if  the 
consumer: 

(A)  Has  a  deposit  or  investment 
account  with  you; 

(B)  Obtains  a  loan  from  vou; 

(C)  Has  a  loan  for  which  you  own  the 
servicing  rights; 

(D)  Purchases  an  insurance  product 
from  you; 

(E)  Holds  an  investment  product 
through  you.  such  as  when  you  act  as 

a  custodian  for  securities  or  for  assets  in 
an  Individual  Retirement  Arrangement; 

(F)  Enters  into  an  agreement  or 
understanding  with  you  wherebv  vou 
undertake  to  arrange  or  broker  a  home 
mortgage  loan  for  the  consumer; 

(C)  Enters  into  a  lease  of  personal 
property  with  you;  or 

(H)  Obtains  financial,  investment,  or 
economic  advisory  services  from  vou  for 
a  fee. 

(ii)  No  continuing  relationship.  A 
consumer  does  not.  however,  have  a 
continuing  relationship  with  you  if: 


(A)  The  consumer  obtains  a  financial 
product  or  service  only  in  isolated 
transactions,  such  as  using  your  AT>/1  to 
withdraw  cash  from  an  account  at 
another  financial  institution  or 
purchasing  a  cashier's  check  or  money 
order; 

(B)  You  sell  the  consumer's  loan  and 
do  not  retain  the  rights  to  service  that 
loan;  or 

(C)  You  sell  the  consumer  airline 
tickets,  travel  insurance,  or  traveler's 
checks  in  isolated  transactions. 

(;)  Federal  functional  regulator  means: 

(1)  The  Board  of  Governors  of  the 
Federal  Reserve  System; 

(2)  The  Office  oi  the  Comptroller  of 
the  Currency; 

(3)  The  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation; 

(4)  The  Director  of  the  Office  of  Thrift 
Supervision; 

(5)  The  National  Credit  Union 
Administration  Board;  and 

(6)  The  Securities  and  Exchange 
Commission. 

(k)(l)  Financial  institution  means  any 
institution  the  business  of  which  is 
engaging  in  activities  that  are  financial 
in  nature  or  incidental  to  such  financial 
activities  as  described  in  section  4(k)  of 
the  Bank  Holding  Company  Act  of  1956 
(12  U.S.C.  1843(k)). 

(2)  Financial  institution  does  not 
include: 

(i)  Any  person  or  entity  with  respect 
to  any  financial  activity  that  is  subject 
to  the  jurisdiction  of  the  Commodity 
Futures  Trading  Commission  under  the 
(Commodity  Exchange  Act  (7  U.S.C.  1  et 
sea): 

Cii)  The  Federal  Agricultural  Mortgage 
Corporation  or  any  entity  chartered  and 
operating  under  the  Farm  Credit  Act  of 
1971  (12  use.  2001  etseqh  or 

(iii)  Institutions  chartered  bv  Congress 
specifically  to  engage  in  securitizations, 
secondary  market  sales  (including  sales 
of  servicing  rights),  or  similar 
transactions  related  to  a  transaction  of  a 
consumer,  as  long  as  such  institutions 
do  not  sell  or  transfer  nonpublic 
personal  information  to  a  nonaffiliated 
third  party. 

(1)(  1 )  Financial  product  or  service 
means  any  product  or  service  that  a 
financial  holding  company  could  offer 
by  engaging  in  an  activity  that  is 
financial  in  nature  or  incidental  to  such 
a  financial  activity  under  section  4{k)  of 
the  Bank  Holding  Company  Act  of  1956 
(12  use.  1843(k)). 

(2)  Financial  service  includes  your 
evaluation  or  brokerage  of  information 
that  you  collect  in  connection  with  a 
request  or  an  application  from  a 
consumer  for  a  financial  product  or 
service. 

(m)(l)  Nonaffiliated  third  party  means 
any  person  except: 


(i)  Your  affiliate;  or 

(ii)  A  person  employed  jointly  by  you 
and  any  company  that  is  not  your 
affiliate  (but  nonaffiliated  third  party 
includes  the  other  company  that  jointly 
employs  the  person). 

(2)  Nonaffiliated  third  party  includes 
any  company  that  is  an  affiliate  solely 
by  virtue  of  your  or  your  affiliate's 
direct  or  indirect  ownership  or  control 
of  the  company  in  conducting  merchant 
banking  or  investment  banking  activities 
of  the  type  described  in  section 
4(k)(4)(H)  or  insurance  company 
investment  activities  of  the  type 
described  in  section  4(k){4)(I)  of  the 
Bank  Holding  Company  Act  of  1956  (12 
U.S.C.  1843(k)(4)(H)  and  (I)). 

(n)(l)  Nonpublic  personal  information 
means: 

(i)  Personally  identifiable  financial 
information;  and 

(ii)  Any  list,  description,  or  other 
grouping  of  consumers  (and  publicly 
available  information  pertaining  to 
them)  that  is  derived  using  any 
personally  identifiable  financial 
information  that  is  not  publicly 
available. 

(2)  Nonpublic  personal  information 
does  not  include: 

(i)  Publicly  available  information, 
except  as  included  on  a  list  described  in 
paragraph  (n)(l)(ii)  of  this  section;  or 

(ii)  Any  list,  description,  or  other 
grouping  of  consumers  (and  publicly 
available  information  pertaining  to 
them)  that  is  derived  without  using  any 
personally  identifiable  financial 
information  that  is  not  publicly 
available. 

(3)  Examples  of  lists — (i)  Nonpublic 
personal  information  includes  any  list 
of  individuals'  names  and  street 
addresses  that  is  derived  in  whole  or  in 
part  using  personally  identifiable 
financial  information  that  is  not 
publicly  available,  such  as  account 
numbers. 

(ii)  Nonpublic  personal  information 
does  not  include  any  list  of  individuals' 
names  and  addresses  that  contains  only 
publicly  available  information,  is  not 
derived  in  whole  or  in  part  using 
personally  identifiable  financial 
information  that  is  not  publicly 
available,  and  is  not  disclosed  in  a 
manner  that  indicates  that  any  of  the 
individuals  on  the  list  is  a  consumer  of 
a  financial  institution. 

(o)(  1 )  Personally  identifiable  financial 
information  means  any  information: 

(i)  A  consumer  provides  to  you  to 
obtain  a  financial  product  or  service 
from  you; 

(ii)  About  a  consumer  resulting  from 
any  transaction  involving  a  financial 
product  or  service  between  you  and  a 
consumer;  or 
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(iii)  You  otherwise  obtain  about  a 
consumer  in  connection  with  providing 
a  financial  product  or  service  to  that 
consumer. 

(2)  Examples — (i)  Information 
included.  Personally  identifiable 
financial  information  includes: 

(A)  Information  a  consumer  provides 
to  vou  on  an  application  to  obtain  a 
loan,  credit  card,  or  other  financial 
product  or  service; 

(B)  Account  balance  information, 
payment  history,  overdraft  history,  and 
credit  or  debit  card  purchase 
information; 

(C)  The  fact  that  an  individual  is  or 
has  been  one  of  your  customers  or  has 
obtained  a  financial  product  or  service 
from  you; 

(D)  Any  information  about  your 
consumer  if  it  is  disclosed  in  a  manner 
that  indicates  that  the  individual  is  or 
has  been  your  consumer; 

(E)  Any  information  that  a  consumer 
provides  to  you  or  that  you  or  your 
agent  otherwise  obtain  in  connection 
with  collecting  on  a  loan  or  servicing  a 
loan; 

(F)  Any  information  you  collect 
through  an  Internet  "cookie"  (an 
information  collecting  device  from  a 
web  server);  and 

(G)  Information  from  a  consumer 
report. 

(ii)  Information  not  included. 
Personally  identifiable  financial 
information  does  not  include: 

(A)  A  list  of  names  and  addresses  of 
customers  of  an  entity  that  is  not  a 
financial  institution;  and 

(B)  Information  that  does  not  identify 
a  consumer,  such  as  aggregate 
information  or  blind  data  that  does  not 
contain  personal  identifiers  such  as 
account  numbers,  names,  or  addresses. 

(p)(l)  Publicly  available  information 
means  any  information  that  you  have  a 
reasonable  basis  to  believe  is  lawfully 
made  available  to  the  general  public 
from: 

(i)  Federal,  State,  or  local  government 
records; 

(ii)  Widely  distributed  media;  or 

(iii)  Disclosures  to  the  general  public 
that  are  required  to  be  made  by  Federal. 
State,  or  local  law. 

(2)  Reasonable  basis.  You  have  a 
reasonable  basis  to  believe  that 
information  is  lawfully  made  available 
to  the  general  public  if  you  have  taken 
steps  to  determine: 

(i)  That  the  information  is  of  the  type 
that  is  available  to  the  general  public; 
and 

(ii)  Whether  an  individual  can  direct 
that  the  information  not  be  made 
available  to  the  general  public  and,  if  so. 
that  your  consumer  has  not  done  so. 

(3)  Examples — (i)  Government 
records.  Publicly  available  information 


in  government  records  includes 
information  in  government  real  estate 
records  and  security  interest  filings. 

(ii)  Widely  distriButed  media.  Publicly 
available  information  from  widely 
distributed  media  includes  information 
from  a  telephone  book,  a  television  or 
radio  program,  a  newspaper,  or  a  web 
site  that  is  available  to  the  general 
public  on  an  unrestricted  basis.  A  web 
site  is  not  restricted  merely  because  an 
Internet  service  provider  or  a  site 
operator  requires  a  fee  or  a  password,  so 
long  as  access  is  available  to  the  general 
public. 

(iii)  Reasonable  basis — (A)  You  have 
a  reasonable  basis  to  believe  that 
mortgage  information  is  lawfully  made 
available  to  the  general  public  if  you 
have  determined  that  the  information  is 
of  the  type  included  on  the  public 
record  in  the  jurisdiction  where  the 
mortgage  would  be  recorded. 

(B)  You  have  a  reasonable  basis  to 
believe  that  an  individual's  telephone 
number  is  lawfully  made  available  to 
the  general  public  if  you  have  located 
the  telephone  number  in  the  telephone 
book  or  the  consumer  has  informed  you 
that  the  telephone  number  is  not 
unlisted. 

Subpart  A— Privacy  and  Opt  Out 
Notices 

§  573.4    Initial  privacy  notice  to  consumers 
required. 

(a)  Initial  notice  requirement.  Yon 
must  provide  a  clear  and  conspicuous 
notice  that  accurately  reflects  your 
privacy  policies  and  practices  to: 

(1)  Customer.  An  individual  who 
becomes  your  customer,  not  later  than 
when  you  establish  a  customer 
relationship,  except  as  provided  in 
paragraph  (e)  of  this  section;  and 

(2)  Consumer.  A  consumer,  before  you 
disclose  any  nonpublic  personal 
information  about  the  consumer  to  any 
nonaffiliated  third  party,  if  you  make 
such  a  disclosure  other  than  as 
authorized  by  §§  573.14  and  573.15. 

(b)  When  initial  notice  to  a  consumer 
is  not  required.  You  are  not  required  to 
provide  an  initial  notice  to  a  consumer 
under  paragraph  (a)  of  this  section  if 

(1)  You  do  not  disclose  any  nonpublic 
personal  information  about  the 
consumer  to  any  nonaffiliated  third 
part  v.  other  than  as  authorized  by 

§§  573.14  and  573.15;  and 

(2)  You  do  not  have  a  customer 
relationship  with  the  consumer. 

(c)  When  you  establish  a  customer 
relationship — (1)  General  rule.  You 
establish  a  customer  relationship  when 
you  and  the  consumer  enter  into  a 
continuing  relationship. 

(2)  Special  rule  for  loans. — Y'ou 
establish  a  customer  relationship  with  a 


consumer  when  you  originate  a  loan  to 
the  consumer  for  personal,  family,  or 
household  purposes.  If  you 
subsequently  transfer  the  servicing 
rights  to  that  loan  to  another  financial 
institution,  the  customer  relationship 
transfers  with  the  ser\'icing  rights. 

(3)(i)  Examples  of  establishing 
customer  relationship  You  establish  a 
customer  relationship  when  the 
consumer: 

(A)  Opens  a  credit  card  account  with 
you; 

(B)  Executes  the  contract  to  open  a 
deposit  account  with  you.  obtains  credit 
from  you,  or  purchases  insurance  from 
you; 

(C)  Agrees  to  obtain  financial, 
economic,  or  investment  advisory 
services  from  you  for  a  fee;  or 

(D)  Becomes  your  client  for  the 
purpose  of  your  providing  credit 
counseling  or  tax  preparation  services. 

(ii)  Examples  of  loan  rule.  You 
establish  a  customer  relationship  with  a 
consumer  who  obtains  a  loan  for 
personal,  family,  or  household  purposes 
when  you: 

(A)  Originate  the  loan  to  the 
consumer;  or 

(B)  Purchase  the  ser\'icing  rights  to 
the  consumer's  loan. 

(d)  Existing  customers.  When  an 
existing  customer  obtains  a  new- 
financial  product  or  service  from  you 
that  is  to  be  used  primarily  for  personal, 
family,  or  household  purposes,  you 
satisfy-  the  initial  notice  requirements  of 
paragraph  (a)  of  this  section  as  follows: 

(1)  You  may  provide  a  revised  privacy 
notice,  under  §  573.8.  that  covers  the 
customer's  new  financial  product  or 
service;  or 

(2)  If  the  initial,  revised,  or  annual 
notice  that  you  most  recently  provided 
to  that  customer  was  accurate  with 
respect  to  the  new  financial  product  or 
service,  you  do  not  need  to  provide  a 
new  privacy  notice  under  paragraph  (a) 
of  this  section. 

(e)  Exceptions  to  allow  subsequent 
deliven,'  of  notice.  (1)  You  may  provide 
the  initial  notice  required  by  paragraph 
(a)(1)  of  this  section  within  a  reasonable 
time  after  vou  establish  a  customer 
relationship  if 

(i)  Establishing  the  customer 
relationship  is  not  at  the  customers 
election;  or 

(ii)  Providing  notice  not  later  than 
when  vou  establish  a  customer 
relationship  would  substantially  delay 
the  customer's  transaction  and  the 
customer  agrees  to  receive  the  notice  at 
a  later  time. 

(2)  Examples  of  exceptions — (i)  Not  at 
customer's  election.  Establishing  a 
customer  relationship  is  not  at  the 
customer's  election  if  you  acquire  a 
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customer's  deposit  liability  or  the 
servicing  rights  to  a  customer's  loan 
from  another  financial  institution  and 
the  customer  does  not  have  a  choice 
about  your  acquisition. 

(ii)  Substantial  delay  of  customer's 
transaction.  Providing  notice  not  later 
than  when  you  establish  a  customer 
relationship  would  substantially  delay 
the  customer's  transaction  when: 

(A)  You  and  the  individual  agree  over 
the  telephone  to  enter  into  a  customer 
relationship  involving  prompt  delivery 
of  the  financial  product  or  service;  or 

(B)  You  establish  a  customer 
relationship  with  an  individual  under  a 
program  authorized  by  Title  IV  of  the 
Higher  Education  Act  of  1965  (20  U.S.C. 
1070  et  seq.)  or  similar  student  loan 
programs  where  loan  proceeds  are 
disbursed  promptly  without  prior 
communication  between  you  and  the 
customer. 

(iii)  No  substantial  delay  of 
customer's  transaction.  Providing  notice 
not  later  than  when  you  establish  a 
customer  relationship  would  not 
substantially  delay  the  customer's 
transaction  when  the  relationship  is 
initiated  in  person  at  your  office  or 
through  other  means  by  which  the 
customer  may  view  the  notice,  such  as 
on  a  web  site. 

(f)  Delivery  When  you  are  required  to 
deliver  an  initial  privacy  notice  by  this 
section,  you  must  deliver  if  according  to 
§573.9.  if  you  use  a  short-form  initial 
notice  for  non-customers  according  to 
§  573.6(d|,  you  may  deliver  your  privacy 
notice  according  to  §  573.6(d)(3). 

§  573.5    Annual  privacy  notica  to 
customara  raqulrad. 

(a)(1)  General  rule.  You  must  provide 
a  clear  and  conspicuous  notice  to 
customers  that  accurately  reflects  your 
privacy  policies  and  practices  not  less 
than  annually  during  the  continuation 
of  the  customer  relationship  Annually 
means  at  least  once  in  any  period  of  1  2 
con.secutive  months  during  which  that 
relationship  exists.  You  may  define  the 
12-i:onsecutive-month  period,  hut  you 
must  apply  it  to  the  customer  on  a 
consistent  basis. 

(2)  Examplf  You  provide  a  notice 
annually  if  you  define  the  12- 
c:onsec:utive-m()nfh  period  as  a  (  alendar 
vear  and  provide  the  annual  notice  to 
the  customer  once  in  each  calendar  year 
following  the  calendar  vear  in  which 
you  provided  the  initial  notice  For 
example,  if  a  customer  opens  an  aciount 
on  any  dav  of  year  1.  you  must  provide 
an  annual  notice  to  that  customer  by 
December  31  of  vear  2 

lb)(l)  Tt'rmination  of  customer 
relationship   You  are  not  required  to 


provide  an  annual  notice  to  a  former 
customer. 

(2)  Examples.  Your  customer  becomes 
a  former  customer  when: 

(i)  In  the  case  of  a  deposit  account,  the 
account  is  inactive  under  your  policies; 

(ii)  In  the  case  of  a  closed-ena  loan, 
the  customer  pays  the  loan  in  full,  you 
charge  off  the  loan,  or  you  sell  the  loan 
without  retaining  servicing  rights: 

(iii)  In  the  case  of  a  credit  card 
relationship  or  other  open-end  credit 
relationship,  you  no  longer  provide  any 
statements  or  notices  to  the  customer 
concerning  that  relationship  or  you  sell 
the  credit  card  receivables  without 
retaining  servicing  rights;  or 

(iv)  You  have  not  communicated  with 
the  customer  about  the  relationship  for 
a  period  of  12  consecutive  months, 
other  than  to  provide  annual  privacy 
notices  or  promotional  material. 

(c)  Special  rule  for  loans.  If  you  do  not 
have  a  customer  relationship  with  a 
consumer  under  the  special  rule  for 
loans  in  §  573.4(c)(2),  then  you  need  not 
provide  an  annual  notice  to  that 
consumer  under  this  section. 

(d)  Delivery.  When  you  are  required  to 
deliver  an  armual  privacy  notice  by  this 
section,  you  must  deliver  it  according  to 
§573.9. 

§  573.6    Information  to  ba  Includad  privacy 
noticaa. 

(a)  General  rule.  The  initial,  annual, 
and  revised  privacy  notices  that  you 
provide  under  §§  573.4,  573.5,  573.8 
must  include  each  of  the  following 
items  of  information,  in  addition  to  any 
other  information  you  wish  to  provide, 
that  applies  to  you  and  to  the  consumers 
to  whom  you  send  vour  privacv  notice: 

(1 )  The  categories  of  nonpublic 
personal  information  that  you  collect; 

(2)  The  categories  of  nonpublic 
personal  information  that  you  disclose; 

(3)  The  categories  of  affiliates  and 
nonaffiliated  third  parties  to  whom  you 
disc:lose  nt)npublic  personal 
information,  other  than  those  parties  to 
whom  vou  disclose  information  under 
§§573.14  and  573.15; 

(4)  The  categories  of  nonpublic 
personal  informaficm  about  vour  former 
i:usti)mers  that  you  disclose  and  the 
categories  of  affiliates  and  nonaffiliated 
third  parties  to  whom  you  disc:lose 
nonpublic  personal  information  about 
vour  former  customers,  other  than  those 
parties  to  whom  you  disc:lose 
information  under  §§  573.14  and  573.15; 

(5)  If  vou  disclo.se  ntmpublic  personal 
information  to  a  nonaffiliated  third 
partv  under  §573.13  (and  no  other 
fxteption  in  §573.14  or  573  15  applies 
to  that  di.sclosure),  a  .separate  statement 
of  the  categories  of  information  you 
dis<  lost*  and  the  categories  of  third 
parties  with  whom  you  have  contracted; 


(6)  An  explanation  of  the  consumer's 
right  under  §  573.10(a)  to  opt  out  of  the 
disclosure  of  nonpublic  personal 
information  to  nonaffiliated  third 
parties,  including  the  method(s)  by 
which  the  consumer  may  exercise  that 
right  at  that  time; 

(7)  Any  disclosures  that  you  make 
under  section  603(d){2)(A){iii)  of  the 
Fair  Credit  Reporting  Act  (15  U.S.C. 
1681a(d)(2)(A)(iii))  (that  is.  notices 
regarding  the  ability  to  opt  out  of 
disclosures  of  information  among 
affiliates); 

(8)  Your  policies  and  practices  with 
respect  to  protecting  the  confidentiality 
and  security  of  nonpublic  personal 
information:  and 

(9)  Any  disclosure  that  you  make 
under  paragraph  (b)  of  this  section. 

(b)  Description  of  nonaffiliated  third 
parties  subject  to  exceptions.  If  you 
disclose  nonpublic  personal  information 
to  third  parties  as  authorized  under 
§§573.14  and  573.15,  you  are  not 
required  to  list  those  exceptions  in  the 
initial  or  annual  privacy  notices 
required  by  §§  573.4  and  573.5.  When 
describing  the  categories  with  respect  to 
those  parties,  you  are  required  to  state 
only  that  you  make  disclosures  to  other 
nonaffiliated  third  parties  as  permitted 
by  law. 

(c)  Examples — (1)  Categories  of 
nonpublic  personal  information  that 
you  collect.  You  satisfy  the  requirement 
to  categorize  the  nonpublic  personal 
information  that  you  collect  if  you  list 
the  following  catwories,  as  applicable: 

(i)  Information  from  the  consumer; 

(ii)  Information  about  the  consumer's 
transactions  with  you  or  your  affiliates; 

(iii)  Information  about  the  consumer's 
transactions  with  nonaffiliated  third 
parties;  and 

(iv)  Information  from  a  consumer 
reporting  agency. 

(2)  Categories  of  nonpublic  personal 
information  you  disclose — (i)  You 
satisfy  the  requirement  to  categorize  the 
nonpublic  personal  information  that 
you  disclose  if  you  list  the  categories 
described  in  paragraph  (c)(1)  of  this 
section,  as  applicable,  and  a  few 
examples  to  illustrate  the  types  of 
information  in  each  category. 

(ii)  If  you  reserve  the  right  to  disclose 
all  of  the  nonpublic  personal 
information  about  consumers  that  you 
collect,  you  may  simply  state  that  fact 
without  describing  the  categories  or 
examples  of  the  nonpublic  personal 
information  you  disclose. 

(3)  Categories  of  affiliates  and 
nonaffiliated  third  parties  to  whom  vou 
disclose.  You  satisfy  the  requirement  to 
categorize  the  affiliates  and 
nonaffiliated  third  parties  to  whom  vou 
disclose  nonpublic  personal  information 
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if  you  list  the  following  categories,  as 
applicable,  and  a  few  examples  to 
illustrate  the  types  of  third  parties  in 
each  category. 

(i)  Financial  service  providers; 

(ii)  Non-financial  companies;  and 

(iii)  Others. 

(4)  Disclosures  under  exception  for 
service  providers  and  joint  marketers.  If 
you  disclose  nonpublic  personal 
information  under  the  exception  in 

§  573.13  to  a  nonaffiliated  third  party  to 
market  products  or  services  that  you 
offer  alone  or  jointly  with  another 
financial  institution,  you  satisfy  the 
disclosure  requirement  of  paragraph 
(a)(5)  of  this  section  if  you: 

(i)  List  the  categories  of  nonpublic 
personal  information  you  disclose, 
using  the  same  categories  and  examples 
you  used  to  meet  the  requirements  of 
paragraph  (a)(2)  of  this  section,  as 
applicable;  and 

(ii)  State  whether  the  third  party  is: 

(A)  A  service  provider  that  performs 
marketing  services  on  your  behalf  or  on 
behalf  of  you  and  another  financial 
institution;  or 

(B)  A  financial  institution  with  whom 
you  have  a  joint  marketing  agreement. 

(5)  Simplified  notices.  If  you  do  not 
disclose,  and  do  not  wish  to  reserve  the 
right  to  disclose,  nonpublic  personal 
information  about  customers  or  former 
customers  to  affiliates  or  nonaffiliated 
third  parties  except  as  authorized  under 
§§  573.14  and  573.15,  you  may  simply 
state  that  fact,  in  addition  to  the 
information  you  must  provide  under 
paragraphs  (a)(1),  (a)(8),  {a)(9).  and  (b)  of 
this  section. 

(6)  Confidentiality  and  security.  You 
describe  your  policies  and  practices 
with  respect  to  protecting  the 
confidentiality  and  security  of 
nonpublic  personal  information  if  you 
do  both  of  the  following: 

(i)  Describe  in  general  terms  who  is 
authorized  to  have  access  to  the 
information;  and 

(ii)  State  whether  you  have  security 
practices  and  procedures  in  place  to 
ensure  the  confidentiality  of  the 
information  in  accordance  with  your 
policy.  You  are  not  required  to  describe 
technical  information  about  the 
safejBuards  you  use. 

(d)  Short-form  initial  notice  with  opt 
out  notice  for  non-customers — (1)  You 
may  satisfy  the  initial  notice 
requirements  in  §§  573.4(a)(2).  573.7(b), 
and  573.7(c)  for  a  consumer  who  is  not 
a  customer  by  providing  a  short-form 
initial  notice  at  the  same  time  as  you 
deliver  an  opt  out  notice  as  required  in 
§573.7. 

(2)  A  short-form  initial  notice  must: 

(i)  Be  clear  and  conspicuous; 

(ii)  State  that  your  privacy  notice  is 
available  upon  request;  and 


(iii)  Explain  a  reasonable  means  by 
which  the  consumer  may  obtain  that 
notice. 

(3)  You  must  deliver  your  short-form 
initial  notice  according  to  §  573.9.  You 
are  not  required  to  deliver  your  privacy 
notice  with  your  short-form  initial 
notice.  You  instead  may  simply  provide 
the  consumer  a  reasonable  means  to 
obtain  your  privacy  notice.  If  a 
consumer  who  receives  your  short-form 
notice  requests  your  privacy  notice,  you 
must  deliver  your  privacy  notice 
according  to  §  573.9. 

(4)  Examples  of  obtaining  privacy 
notice.  You  provide  a  reasonable  means 
by  which  a  consumer  may  obtain  a  copy 
of  your  privacy  notice  if  you: 

(i)  Provide  a  toll-free  telephone 
number  that  the  consumer  may  call  to 
request  the  notice;  or 

(ii)  For  a  consiuner  who  conducts 
business  in  person  at  your  office, 
maintain  copies  of  the  notice  on  hand 
that  you  provide  to  the  consumer 
immediately  upon  request. 

(e)  Future  disclosures.  Your  notice 
may  include: 

(1)  Categories  of  nonpublic  personal 
information  that  you  reserve  the  right  to 
disclose  in  the  future,  but  do  not 
currenUy  disclose;  and 

(2)  Categories  of  affiliates  or 
nonaffiliated  third  parties  to  whom  you 
reserve  the  right  in  the  future  to 
disclose,  but  to  whom  you  do  not 
currently  disclose,  nonpublic  personal 
information. 

(f)  Sample  clauses.  Sample  clauses 
illustrating  some  of  the  notice  content 
required  by  this  section  are  included  in 
appendix  A  of  this  part. 

§  573.7    Form  of  opt  out  notice  to 
consumers;  opt  out  mettiods. 

(a)(1)  Form  of  opt  out  notice.  If  you 
are  required  to  provide  an  opt  out  notice 
under  §  573.10(a).  you  must  provide  a 
clear  and  conspicuous  notice  to  each  of 
your  consumers  that  accurately  explains 
the  right  to  opt  out  under  that  section. 
The  notice  must  state: 

(i)  That  you  disclose  or  reserve  the 
right  to  disclose  nonpublic  personal 
information  about  your  consumer  to  a 
nonaffiliated  third  party; 

(ii)  That  the  consumer  has  the  right  to 
opt  out  of  that  disclosure;  and 

(iii)  A  reasonable  means  by  which  the 
consumer  may  exercise  the  opt  out 
right. 

(2)  Examples — (i)  Adequate  opt  out 
notice.  You  provide  adequate  notice  that 
the  consumer  can  opt  out  of  the 
disclosure  of  nonpublic  personal 
information  to  a  nonaffiliated  third 
party  if  you: 

(A)  Identify  all  of  the  categories  of 
nonpublic  personal  information  that 


you  disclose  or  reserve  the  right  to 
disclose,  and  all  of  the  categories  of 
nonaffiliated  third  parties  to  which  you 
disclose  the  information,  as  described  in 
§  573.6(a)(2)  and  (3),  and  state  that  the 
consumer  can  opt  out  of  the  disclosure 
of  that  information;  and 

(B)  Identify  the  financial  products  or 
services  that  the  consumer  obtains  from 
you,  either  singly  or  jointly,  to  which 
the  opt  out  direction  would  apply. 

(ii)  Reasonable  opt  out  means.  You 
provide  a  reasonable  means  to  exercise 
an  opt  out  right  if  you: 

(A)  Designate  check-off  boxes  in  a 
prominent  position  on  the  relevant 
forms  with  the  opt  out  notice: 

(B)  Include  a  reply  form  together  with 
the  opt  out  notice; 

(C)  Provide  an  electronic  means  to  opt 
out,  such  as  a  form  that  can  be  sent  via 
electronic  mail  or  a  process  at  your  web 
site,  if  the  consumer  agrees  to  the 
electronic  delivery  of  information;  or 

(D)  Provide  a  toll-free  telephone 
number  that  consumers  may  call  to  opt 
out. 

(iii)  Unreasonable  opt  out  means.  You 
do  not  provide  a  reasonable  means  of 
opting  out  if: 

(A)  The  only  means  of  opting  out  is 
for  the  consumer  to  write  his  or  her  own 
letter  to  exercise  that  opt  out  right;  or 

(B)  The  only  means  of  opting  out  as 
described  in  any  notice  subsequent  to 
the  initial  notice  is  to  use  a  check-off 
box  that  you  provided  with  the  initial 
notice  but  did  not  include  with  the 
subsequent  notice. 

(iv)  Specific  opt  out  means.  You  may 
require  each  consumer  to  opt  out 
through  a  specific  means,  as  long  as  that 
means  is  reasonable  for  that  consumer. 

(b)  Same  form  as  initial  notice 
permitted.  You  may  provide  the  opt  out 
notice  together  with  or  on  the  same 
written  or  electronic  form  as  the  initial 
notice  you  provide  in  accordance  with 
§573.4'. 

(c)  Initial  notice  required  when  opt 
out  notice  delivered  subsequent  to 
initial  notice.  If  you  provide  the  opt  out 
notice  later  than  required  for  the  initial 
notice  in  accordance  with  §  573.4,  you 
must  cdso  include  a  copy  of  the  initial 
notice  with  the  opt  out  notice  in  writing 
or,  if  the  consumer  agrees, 
electronically. 

(d)  Joint  relationships-il)  If  two  or 
more  consumers  jointly  obtain  a 
financial  product  or  service  from  you, 
you  may  provide  a  single  opt  out  notice. 
Your  opt  out  notice  must  explain  how 
you  will  treat  an  opt  out  direction  by  a 
joint  consumer  (as  explained  in 
paragraph  (d)(5)  of  this  section). 

(2)  Any  of  the  joint  consumers  may 
exercise  the  right  to  opt  out.  You  may 
either: 
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(i)  Treat  an  opt  (lut  direction  by  a  joint 
consumer  as  applying  to  all  of  the 
associated  joint  consumers;  or 

(ii)  Permit  each  joint  consumer  to  opt 
out  separately 

(.'})  If  you  permit  each  joint  consumer 
to  opt  out  .separately,  you  must  permit 
one  of  the  joint  consumers  to  opt  out  on 
behalf  of  all  of  the  joint  consumers. 

(4)  You  may  not  require  all  joint 
consumers  to  opt  out  before  you 
implement  any  opt  out  direction. 

(5)  Examph.  If  John  and  Mary  have  a 
joint  checking  account  with  you  and 
arrange  for  you  to  .send  statements  to 
Johns  address,  vim  may  do  any  of  the 
following,  but  you  must  explain  in  your 
opt  out  notice  which  opt  out  policy  you 
will  follow: 

(i)  Send  a  single  opt  out  notice  to 
John's  address,  but  you  must  accept  an 
opt  out  direction  from  either  John  or 
Mar\'. 

(ii)  Treat  an  opt  out  direction  bv 
eithtjr  John  or  Mary  as  applying  to  the 
entire  account.  If  you  do  so.  and  John 
opts  out.  you  may  not  require  Mary  to 
opt  out  as  well  before  implementing 
John's  opt  out  direction. 

(iii)  Permit  John  and  Mary  to  make 
different  opt  out  directions.  If  you  do  so: 

(A)  You  must  permit  John  and  Mary 
to  opt  out  for  each  other; 

(B)  If  both  opt  out.  you  must  permit 
both  to  notify  you  in  a  single  response 
(such  as  on  a  form  f)r  through  a 
telephone  call);  and 

(C)  If  John  opts  out  and  Mary  does 
not.  you  may  only  disclose  nonpublic 
personal  information  about  Mary,  but 
not  about  John  and  not  about  John  and 
Mary  jointly. 

(e)  Tinw  ta  comply  with  opt  out  You 
must  comply  with  a  consumer's  opt  out 
dirtjction  as  soon  as  rtMsonably 
practicable  after  you  receive  it 

(f)  ContnuitDfi  right  to  opt  out  A 
consumer  may  exercise  the  right  to  opt 
out  at  any  lime. 

(g)  Duration  ofconsumpr's  opt  out 
c^ir^^rtion-^^)  A  cimsumers  direction  to 
opt  out  under  this  sf>ction  is  effective 
until  the  consumer  revokes  it  in  writing 
or,  if  the  consumer  agrees, 
e!ectronif:ally. 

(2)  When  a  customer  relationship) 
terminates,  the  customer's  opt  out 
direction  continues  to  apply  to  the 
nonpublic  personal  information  that 
you  collt;cted  during  or  related  to  that 
relationship.  If  the  individual 
subsequently  establishes  a  new 
customer  relationship  with  you,  the  opt 
out  direction  that  applied  to  fht^  former 
relationship  does  not  apply  to  the  new 
relationship. 

(h)  Dflivrn,'.  When  vou  are  recjuired  to 
dtdiver  an  opt  out  notice  by  this  sei:tion. 
you  must  deliver  it  according  to  §  573.9. 


§  573.8    Revised  privacy  notices. 

(a)  General  rule  Except  as  otherwise 
authorized  in  this  part,  you  must  not, 
directly  or  through  any  affiliate,  disclose 
any  nonpublic  personal  information 
about  a  consumer  to  a  nonaffiliated 
third  party  other  than  as  described  in 
the  initial  notice  that  you  provided  to 
that  consumer  under  §  573.4.  unless: 

(1)  You  have  provided  to  the 
consumer  a  clear  and  conspicuous 
revised  notice  that  accurately  describes 
yemr  policies  and  practices; 

(2)  You  have  provided  to  the 
consumer  a  new  opt  out  notice; 

(3)  You  have  given  the  consumer  a 
reasonable  opportunity,  before  you 
disclose  the  information  to  the 
nonaffdiated  third  party,  to  opt  out  of 
the  disclosure;  and 

(4)  The  consumer  does  not  opt  out. 

(b)  Examples — (1)  Except  as  otherwi.se 
permitted  by  §§573.13.  573.14.  and 
573.15,  you  must  provide  a  revised 
notice  before  you: 

(i)  Disclose  a  new  category  of 
nonpublic  personal  information  to  any 
ncmaffiliated  third  party; 

(ii)  Disclose  nonpublic  personal 
information  to  a  new  category  of 
nonaffiliated  third  party;  or 

(iii)  Disclose  nonpublic  personal 
information  about  a  former  customer  to 
a  nonaffiliated  third  party,  if  that  former 
customer  has  not  had  the  opportunity  to 
exercise  an  opt  out  right  regarding  that 
disclosure. 

(2)  A  revised  notice  is  not  required  if 
you  disclose  nonpublic  personal 
information  to  a  new  nonaffiliated  third 
partv  that  you  adequately  desc:ribed  in 
vour  prior  notic:e. 

(c)  Deliver}'.  When  you  are  required  to 
deliver  a  revised  privacy  notice  by  this 
section,  you  must  deliver  it  according  to 
§573.9 

§  573.9    Delivering  privacy  and  opt  out 
notices. 

(d)  Hon-  to  provide  notices  You  must 
provide  any  privacy  notices  and  opt  out 
notices,  including  short-form  initial 
notices,  that  this  part  requires  so  that 
each  consumer  can  reasonably  be 
expected  to  receive  actual  notice  in 
writing  or,  if  the  consumer  agrees, 
electronically 

(b)  ( 1 )  Examples  of  reasonable 
expectation  of  actual  notice.  You  may 
reasonably  expect  that  a  consumer  will 
receive  actual  notice  if  you 

(i)  Hand-deliver  a  printed  copy  of  the 
notice  to  the  consumer; 

(ii)  Mail  a  printed  copy  of  the  notice 
to  the  last  known  address  of  the 
consumer: 

(iii)  For  the  consumer  who  conducts 
transacti(jns  electronically,  post  the 
notice  on  the  electronic  site  and  require 


the  consumer  to  acknowledge  receipt  of 
the  notice  as  a  necessary  step  to 
obtaining  a  particular  financial  product 
or  service; 

(iv)  For  an  isolated  transaction  with 
the  consumer,  such  as  an  ATM 
transaction,  post  the  notice  on  the  ATM 
screen  ahd  require  the  consumer  to 
acknowledge  receipt  of  the  notice  as  a 
necessary  step  to  obtaining  the 
particular  financial  product  or  service. 

(2)  Examples  of  unreasonable 
expectation  of  actual  notice.  You  may 
not.  however,  reasonably  expect  that  a 
consumer  will  receive  actual  notice  of 
your  privacy  policies  and  practices  if 
you: 

(i)  Only  post  a  sign  in  your  branch  or 
office  or  generally  publish 
advertisements  of  your  privacy  policies 
and  practices; 

(ii)  Send  the  notice  via  electronic  mail 
to  a  consumer  who  does  not  obtain  a 
financial  product  or  service  from  you 
electronically. 

(c)  Annual  notices  only.  You  may 
reasonably  expect  that  a  customer  will 
receive  actual  notice  of  your  annual 
privacy  notice  if: 

(1)  The  customer  uses  your  web  site 
to  access  financial  products  and  services 
electronically  and  agrees  to  receive 
notices  at  the  web  site,  and  you  post 
your  current  privacy  notice 
continuously  in  a  clear  and  conspicuous 
manner  on  the  web  site:  or 

(2)  The  customer  has  requested  that 
you  refrain  from  sending  any 
information  regarding  the  customer 
relationship,  and  your  current  privacy 
notice  remains  available  to  the  customer 
upon  request. 

(d)  Oral  description  of  notice 
insufficient.  You  may  not  provide  any 
notice  required  by  this  part  solelv  by 
orally  explaining  the  notice,  either  in 
person  or  over  the  telephone. 

(e)  Retention  or  accessibility  of  notices 
for  customers-{})  For  customers  only, 
you  must  provide  the  initial  notice 
required  by  §  573.4(a)(1).  the  annual 
notice  required  by  §  573.5(a).  and  the 
revised  notice  required  by  §  573.8  so 
that  the  customer  can  retain  them  or 
obtain  them  later  in  writing  or.  if  the 
customer  agrees,  electronically. 

(2)  Examples  of  retention  or 
accessibility  You  provide  a  privacy 
notice  to  the  customer  so  that  the 
customer  can  retain  it  or  obtain  it  later 
if  you: 

(i)  Hand-deliver  a  printed  copy  of  the 
notice  to  the  customer; 

(ii)  Mail  a  printed  copy  of  the  notice 
to  the  last  known  address  of  the 
customer;  or 

(iii)  Make  your  current  privacy  notice 
available  on  a  web  site  (or  a  link  to 
another  web  site)  for  the  customer  who 


obtains  a  financial  product  or  service 
electronically  and  agrees  to  receive  the 
notice  at  the  web  site. 

(f)  Joint  notice  with  other  financial 
institutions.  You  may  provide  a  joint 
notice  from  you  and  one  or  more  of  your 
affiliates  or  other  financial  institutions, 
as  identified  in  the  notice,  as  long  as  the 
notice  is  accurate  with  respect  to  you 
and  the  other  institutions. 

(g)  Joint  relationships.  If  two  or  more 
consumers  jointly  obtain  a  financial 
product  or  service  from  you,  you  may 
satisfy'  the  initial,  annual,  and  revised 
notice  requirements  of  §§  573.4(a). 
573.5(a).  and  573.8(a).  respectively,  by 
providing  one  notice  to  those  consumers 
jointly. 

Subpart  B — Limits  on  Disciosures 

§  573.10    Limits  on  disclosure  of  non- 
public personal  Information  to  nonaffiliated 
third  parties. 

(a)(1)  Conditions  for  disclosure. 
Except  as  otherwise  authorized  in  this 
part,  you  may  not.  directly  or  through 
any  affiliate,  disclose  any  nonpublic 
personal  information  about  a  consumer 
to  a  nonaffiliated  third  party  unless: 

(i)  You  have  provided  to  the 
c;onsumer  an  initial  notice  as  required 
under  §573.4; 

(ii)  You  have  provided  to  the 
ccmsumer  an  opt  out  notice  as  required 
in  §573.7; 

(iii)  You  have  given  the  consumer  a 
reasonable  opportunity,  before  you 
disclose  the  information  to  the 
nonaffiliated  third  party,  to  opt  out  of 
the  disclosure;  and 

(iv)  The  consumer  does  not  opt  out. 

(2)  Opt  out  definition.  Opt  out  means 

a  direction  by  the  consumer  that  you  not 
disclose  nonpublic  personal  information 
about  that  consumer  to  a  nonaffiliated 
third  party,  other  than  as  permitted  by 
§§573.13^573.14.  and  573.15. 

(3)  Examples  of  reasonable 
opportunity  to  opt  out.  You  provide  a 
consumer  with  a  reasonable  opportunity 
to  opt  out  if: 

(i)  By  mail.  You  mail  the  notices 
required  in  paragraph  (a)(1)  of  this 
section  to  the  consumer  and  allow  the 
consumer  to  opt  out  by  mailing  a  form, 
calling  a  toll-free  telephone  number,  or 
any  other  reasonable  means  within  30 
days  from  the  date  you  mailed  the 
notices. 

(ii)  By  electronic  means.  A  customer 
opens  an  on-line  account  with  you  and 
agrees  to  receive  the  notices  required  in 
paragraph  (a)(1)  of  this  section 
electronically,  and  you  allow  the 
customer  to  opt  out  by  any  reasonable 
means  within  30  days  after  the  date  that 
the  customer  acknowledges  receipt  of 
the  notices  in  conjunction  with  opening 
the  account. 


(iii)  Isolated  transaction  v\ith 
consumer.  For  an  isolated  transaction, 
such  as  the  purchase  of  a  cashier's 
check  by  a  consumer,  you  provide  the 
consumer  with  a  reasonable  opportunity 
to  opt  out  if  you  provide  the  notices 
required  in  paragraph  (a)(1)  of  this 
section  at  the  time  of  the  transaction 
and  request  that  the  consumer  decide, 
as  a  necessary  part  of  the  transaction, 
whether  to  opt  out  before  completing 
the  transaction. 

(b)  Application  of  opt  out  to  all 
consumers  and  all  nonpublic  personal 
information — (1)  You  must  comply  with 
this  section,  regardless  of  whether  you 
and  the  consumer  have  established  a 
customer  relationship. 

(2)  Unless  you  comply  with  this 
section,  you  may  not,  directly  or 
through  any  affiliate,  disclose  any 
nonpublic  personal  information  about  a 
consumer  that  you  have  collected, 
regardless  of  whether  you  collected  it 
before  or  after  receiving  the  direction  to 
opt  out  from  the  consumer. 

(c)  Partial  opt  out.  You  may  allow  a 
consumer  to  select  certain  nonpublic 
personal  information  or  certain 
nonaffiliated  third  parties  with  respect 
to  which  the  consumer  wishes  to  opt 
out. 

§  573.1 1     Limits  on  redisclosure  and  reuse 
of  information. 

(a)(1)  Information  you  receive  under 
an  exception.  If  you  receive  nonpublic 
personal  information  from  a 
nonaffiliated  financial  institution  under 
an  exception  in  §  573.14  or  573.15  of 
this  part,  your  disclosure  and  use  of  that 
information  is  limited  as  follows: 

(i)  You  may  disclose  the  information 
to  the  affiliates  of  the  financial 
institution  from  which  you  received  the 
information: 

(ii)  You  may  disclose  the  information 
to  your  affiliates,  but  your  affiliates  may, 
in  turn,  disclose  and  use  the 
information  only  to  the  extent  that  you 
may  disclose  and  use  the  information; 
and 

(iii)  You  may  disclose  and  use  the 
information  pursuant  to  an  exception  in 
§573.14  or  573.15  in  the  ordinary 
course  of  business  to  carry'  out  the 
activity  covered  by  the  exception  under 
which  you  received  the  information. 

(2)  Example.  If  you  receive  a  customer 
list  from  a  nonaffiliated  financial 
institution  in  order  to  provide  account 
processing  services  under  the  exception 
in  §  573.14(a),  you  may  disclose  that 
information  under  any  exception  in 
§573.14  or  573.15  in  the  ordinary' 
course  of  business  in  order  to  provide 
those  services.  For  example,  you  could 
disclose  the  information  in  response  to 
a  properly  authorized  subpoena  or  to 


your  attorneys,  accountants,  and 
auditors.  You  could  not  disclose  that 
information  to  a  third  party  for 
marketing  purposes  or  use  that 
information  for  your  own  marketing 
purposes. 

(b)(1)  Information  you  receive  outside 
of  an  exception.  If  you  receive 
nonpublic  personal  information  from  a 
nonaffiliated  financial  institution  other 
than  under  an  exception  in  §  573.14  or 
573.15  of  this  part,  you  may  disclose  the 
information  only; 

(i)  To  the  affiliates  of  the  financial 
institution  from  which  you  received  the 
information; 

(ii)  To  your  affiliates  but  your 
affiliates  may.  in  turn,  disclose  the 
information  only  to  the  extent  that  you 
can  disclose  the  information;  and 

(iii)  To  any  other  person,  if  the 
disclosure  would  be  lawful  if  made 
directly  to  that  person  by  the  financial 
institution  from  which  you  received  the 
information. 

(2)  Example.  If  you  obtain  a  customer 
list  from  a  nonaffiliated  financial 
institution  outside  of  the  exceptions  in 
§573.14  and  573.15: 

(i)  You  may  use  that  list  for  your  own 
purposes:  and 

(ii)  You  may  disclose  that  list  to 
another  nonaffiliated  third  party  only  if 
the  financial  institution  from  which  you 
purchased  the  list  could  have  lawfully 
disclosed  the  list  to  that  third  party. 
That  is.  you  may  disclose  the  list  in 
accordance  with  the  privacy  policy  of 
the  financial  institution  from  which  you 
received  the  list,  as  limited  by  the  opt 
out  direction  of  each  consumer  whose 
nonpublic  personal  information  you 
intend  to  disclose,  and  you  may  disclose 
the  list  in  accordance  with  an  exception 
in  §573.14  or  573.15.  such  as  to  your 
attorneys  or  accountants. 

(c)  Information  you  disclose  under  an 
exception.  If  you  disclose  nonpublic 
personal  information  to  a  nonaffiliated 
third  party  under  an  exception  in 
§573.14  or  573.15  of  this  part,  the  third 
party  may  disclose  and  use  that 
information  only  as  follows: 

(1)  The  third  party  may  disclose  the 
information  to  your  affiliates; 

(2)  The  third  party  may  disclose  the 
information  to  its  affiliates,  but  its 
affiliates  may.  in  turn,  disclose  and  use 
the  information  only  to  the  extent  that 
the  third  party  may  disclose  and  use  the 
information;  and 

(3)  The  third  party  may  disclose  and 
use  the  information  pursuant  to  an 
exception  in  §573.14  or  573.15  in  the 
ordinary'  course  of  business  to  carrs'  out 
the  activity'  covered  by  the  exception 
under  which  it  received  the 
information. 
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(d)  Information  you  disclosf  outsiHf 
of  an  exception.  If  you  disclose 
nonpublic  personal  information  to  a 
nonaffdiated  third  party  other  than 
under  an  exception  in  ^573.14  or 
573.15  of  this  part,  the  third  party  may 
disclose  the  information  onlv: 

(1)  To  your  affiliates; 

(2)  To  its  affiliates,  but  its  afTdiates,  in 
turn,  may  disclose  the  information  only 
to  the  extent  the  third  party  can  disclose 
the  information;  and 

(3)  To  any  other  person,  if  the 
disclosure  would  be  lawful  if  you  made 
it  directly  to  that  person. 

§573.12    Limits  on  sharing  account 
numtMr  information  for  marketing 
purposes. 

(a)  General  prohibition  on  disclosun' 
of  account  numbers.  You  must  not, 
directly  or  through  an  affdiate.  disclose, 
other  than  to  a  consumer  reporting; 
agency,  an  account  number  or  similar 
form  of  access  number  or  access  code 
for  a  consumer's  credit  card  account, 
deposit  account,  or  transaction  account 
to  any  nonaffiliated  third  party  for  use 
in  telemarketing,  direct  mail  marketing, 
or  other  marketing  through  electronic 
mail  to  the  consumer. 

(b)  Exceptions.  Paragraph  (a)  of  this 
section  does  not  apply  if  you  di.sclise  an 
account  number  or  similar  form  of 
access  number  or  access  code: 

(1)  To  your  agent  or  service  provider 
solely  in  order  to  perform  marketing  for 
your  own  products  or  services,  as  long 
as  the  agent  or  service  provider  is  not 
authorized  to  directly  initiate  charges  to 
the  account;  or 

(2)  To  a  participant  in  a  private  label 
credit  card  program  or  an  affinity  or 
similar  program  where  the  participants 
in  the  program  are  identified  to  the 
customer  when  the  customer  enters  into 
the  program. 

(c)  Examples — (1)  Account  number 
An  account  number,  or  similar  form  of 
access  number  or  ac;cess  code,  does  not 
include  a  number  or  ccjde  in  an 
encrypted  form,  as  long  as  you  do  not 
provide  the  recipient  with  a  means  to 
decode  the  number  or  code. 

(2)  Transaction  account.  A 
transaction  account  is  an  account  other 
than  a  deposit  account  or  a  credit  card 
account.  A  transaction  account  does  not 
include  an  acx.ount  to  which  third 
parties  cannot  initiate  charges. 

Subpart  C — Exceptions 

§  573.1 3    Exception  to  opt  out 
requirements  for  service  providers  and  joint 
marketing. 

(a)  General  rule.  ( 1 )  The  opt  out 
requirements  in  <^«}573  7  and  573.10  do 
not  apply  when  you  provide  nonpublic 
personal  inforrn.ttion  to  a  nonaffiliated 


third  party  to  perform  services  for  you 
or  functions  on  your  behalf,  if  you: 

(i)  Provide  the  initial  notice  in 
accordance  with  §573.4;  and 

(ii)  Enter  into  a  contractual  agreement 
with  the  third  party  that  prohibits  the 
third  party  from  disclosing  or  using  the 
information  other  than  to  carry  out  the 
purposes  for  which  you  disclosed  the 
information,  including  use  under  an 
exception  in  §573  14  or  573.15  in  the 
ordinary'  course  of  business  to  carry  out 
those  purposes. 

(2)  Example.  If  you  disclose 
nonpublic  personal  information  under 
this  section  to  a  financial  institution 
with  which  you  perform  joint 
marketing,  your  contractual  agreement 
with  that  institution  meets  the 
requirements  of  paragraph  (a)(l)(ii)  of 
this  .section  if  it  prohibits  the  institution 
from  disclosing  or  using  the  nonpublic 
personal  information  except  as 
necessary  to  carrv  out  the  joint 
marketing  or  under  an  exception  in 
§  573.14  or  573.15  in  the  ordinary 
course  of  business  to  carry  out  that  joint 
marketing. 

(b)  Ser\'ice  mav  include  joint 
marketing.  The  services  a  nonaffiliated 
third  party  performs  for  you  under 
paragraph  (a)  of  this  .section  may 
include  marketing  of  your  own  products 
or  services  or  marketing  of  financial 
products  or  services  offered  pursuant  to 
joint  agreements  between  you  and  one 
or  more  financial  institutions. 

(c)  Definition  of  joint  agreement.  For 
purposes  of  this  section,  joint  agreement 
means  a  written  contract  pursuant  to 
which  you  and  one  or  more  financial 
institutions  jointly  offer,  endorse,  or 
sponsor  a  financial  product  or  service. 

§  573.14  Exceptions  to  notice  and  opt  out 
requirements  for  processing  and  servicing 
transactions. 

(a)  Exceptions  for  processing 
transactions  at  consumer's  request.  The 
requirements  for  initial  notice  in 
§  573.4(a)(2).  for  the  opt  out  in  §§  573.7 
and  573.10.  and  for  service  providers 
and  joint  marketing  in  §573.13  do  not 
apply  if  you  disclose  nonpublic 
personal  information  as  necessarv  to 
effect,  administer,  or  enforc:i>  a 
transaction  that  a  consumer  requests  or 
authorizes,  or  in  connection  with: 

(1)  Servicing  or  processing  a  financial 
product  or  service  that  a  consumer 
requests  or  authorizes; 

(2)  Maintaining  or  servicing  the 
consumer's  account  with  you,  or  with 
another  entity  as  part  of  a  private  label 
credit  card  program  or  other  e.xtension 
of  credit  on  behalf  of  such  entity;  or 

(3)  A  proposed  or  actual 
securitization,  secondary  market  sale 
(including  sales  of  servicing  rights),  or 


similar  transactifm  related  to  a 
transaction  of  the  consumer. 

(b)  Necessary  to  effect,  administer,  or 
enforce  a  transaction  means  that  the 
disclosure  is: 

(1)  Required,  or  is  one  of  the  lawful 
or  appropriate  methtxls,  to  enforce  vour 
rights  or  the  rights  of  other  persons 
engaged  in  carr\'ing  out  the  financial 
transaction  or  providing  the  product  or 
service;  or 

(2)  Required,  or  is  a  usual,  appropriate 
or  acceptable  method: 

(i)  To  carry  out  the  transaction  or  the 
product  or  service  business  of  which  the 
transaction  is  a  part,  and  record,  service, 
or  maintain  the  consumer's  account  in 
the  ordinary  course  of  providing  the 
financial  service  or  financial  product; 

(ii)  To  administer  or  service  benefits 
or  claims  relating  to  the  transaction  or 
the  product  or  service  business  of  which 
it  is  a  part; 

(iii)  To  provide  a  confirmation, 
statement,  or  other  record  of  the 
transaction,  or  information  on  the  status 
or  value  of  the  financial  service  or 
financial  product  to  the  consumer  or  the 
consumer's  agent  or  broker; 

(iv)  To  accrue  or  recognize  incentives 
or  bonuses  associated  with  the 
tremsaction  that  are  provided  by  you  or 
anv  other  party; 

(v)  To  underwrite  insurance  at  the 
consumer's  request  or  for  reinsurance 
purposes,  or  for  any  of  the  following 
purposes  as  they  relate  to  a  consumer's 
insurance:  account  administration, 
reporting,  investigating,  or  preventing 
fraud  or  material  misrepresentation, 
processing  premium  payments, 
processing  insurance  claims, 
administering  insurance  benefits 
(including  utilization  review  activities), 
participating  in  research  projects,  or  as 
otherwise  required  or  specifically 
permitted  by  Federal  or  State  law; 

(vi)  In  connection  with: 

(A)  The  authorization,  settlement, 
billing,  processing,  clearing, 
transferring,  reconciling  or  collection  of 
amounts  charged,  debited,  or  otherwise 
paid  using  a  debit,  credit,  or  other 
payment  card,  check,  or  account 
number,  or  by  other  payment  means; 

(B)  The  transfer  of  receivables, 
accounts,  or  interests  therein;  or 

(C)  The  audit  of  debit,  credit,  or  other 
payment  information. 

§  573.1 5    Ottier  exceptions  to  notice  and 
opt  out  requirements. 

(a)  Exceptions  to  opt  out 
requirements.  The  requirements  for 
initial  notice  in  §  573.4(a)(2).  for  the  opt 
out  in  §§  573.7  and  573.10,  and  for 
service  providers  and  joint  marketing  in 
§  573.13  do  not  apply  when  you 
disclose  nonpublic  personal 
information: 


(1)  With  the  consent  or  at  the 
direction  of  the  consumer,  provided  that 
the  consumer  has  not  revoked  the 
consent  or  direction; 

(2)(i)  To  protect  the  confidentiality  or 
security  of  your  records  pertaining  to 
the  consumer,  service,  product,  or 
transaction: 

(ii)  To  protect  against  or  prevent 
actual  or  potential  fraud,  unauthorized 
transactions,  claims,  or  other  liability; 

(iii)  For  required  institutional  risk 
control  or  for  resolving  consumer 
disputes  or  inquiries; 

(iv)  To  persons  holding  a  legal  or 
beneficial  interest  relating  to  the 
consumer;  or 

(v)  To  persons  acting  in  a  fiduciary  or 
representative  capacity  on  behalf  of  the 
consumer; 

(3)  To  provide  information  to 
insurance  rate  advisory  organizations, 
guaranty  funds  or  agencies,  agencies 
that  are  rating  you.  persons  that  are 
assessing  your  compliance  with 
industry  standards,  and  your  attorneys, 
accountants,  and  auditors; 

(4)  To  the  extent  specifically 
permitted  or  required  under  other 
provisions  of  law  and  in  accordance 
with  the  Right  to  Financial  Privacy  Act 
of  1978  (12  U.S.C.  3401  et  seq.],  to"  law 
enforcement  agencies  (including  a 
federal  functional  regulator,  the 
Secretary  of  the  Treasury,  with  respect 
to  31  U.S.C.  Chapter  53.  Subchapter  II 
(Records  and  Reports  on  Monetary 
Instruments  and  Transactions)  and  12 
U.S.C.  Chapter  21  (Financial 
Recordkeeping),  a  State  insurance 
authority,  with  respect  to  any  person 
domiciled  in  that  insurance  authority's 
State  that  is  engaged  in  providing 
insurance,  and  the  Federal  Trade 
Commission),  self-regulaton,' 
organizations,  or  for  an  investigation  on 
a  matter  related  to  public  safety; 

(5)(i)  To  a  consumer  reporting  agency 
in  accordance  with  the  Fair  Credit 
Reporting  Act  (15  U.S.C.  1681  et  seq.). 
or 

(ii)  From  a  consumer  report  reported 
by  a  consumer  reporting  agency; 

(6)  In  connection  with  a  proposed  or 
actual  sale,  merger,  transfer,  or  exchange 
of  all  or  a  portion  of  a  business  or 
operating  unit  if  the  disclosure  of 
nonpublic  personal  information 
concerns  solely  consumers  of  such 
business  or  unit;  or 

(7)(i)  To  comply  with  Federal,  State, 
or  local  laws,  rules  and  other  applicable 
legal  requirements; 

(ii)  To  comply  with  a  properly 
authorized  civil,  criminal,  or  regulatory 
investigation,  or  subpoena  or  summons 
by  Federal,  State,  or  local  authorities;  or 

(iii)  To  respond  to  judicial  process  or 
government  reguiator\'  authorities 


having  jurisdiction  over  you  for 
examination,  compliance,  or  other 
purposes  as  authorized  by  law. 

(b)  Examples  of  consent  and 
revocation  of  consent.  (1)  A  consumer 
may  specifically  consent  to  your 
disclosure  to  a  nonaffiliated  insurance 
company  of  the  fact  that  the  consumer 
has  applied  to  you  for  a  mortgage  so  that 
the  insurance  company  can  offer 
homeowner's  insurance  to  the 
consumer. 

(2)  A  consumer  may  revoke  consent 
by  subsequently  exercising  the  right  to 
opt  out  of  future  disclosures  of 
nonpublic  personal  information  as 
permitted  under  §  573.7(f). 

Subpart  D — Relation  to  Other  Laws; 
Effective  Date 

§573.16    Protection  of  Fair  Credit 
Reporting  Act. 

Nothing  in  this  part  shall  be 
construed  to  modify,  limit,  or  supersede 
the  operation  of  the  Fair  Credit 
Reporting  Act  (15  U.S.C.  1681  et  seq.). 
and  no  inference  shall  be  drawn  on  the 
basis  of  the  provisions  of  this  part 
regarding  whether  information  i"; 
transaction  or  experience  information 
under  section  603  of  that  Act. 

§  573. 1 7    Relation  to  State  laws. 

(a)  In  general.  This  part  shall  not  be 
construed  as  superseding,  altering,  or 
affecting  any  statute,  regulation,  order, 
or  interpretation  in  effect  in  any  State, 
except  to  the  extent  that  such  State 
statute,  regulation,  order,  or 
interpretation  is  inconsistent  with  the 
provisions  of  this  part,  and  then  only  to 
the  extent  of  the  inconsistency. 

(b)  Greater  protection  under  State  law. 
For  purposes  of  this  section,  a  State 
statute,  regulation,  order,  or 
interpretation  is  not  inconsistent  with 
the  provisions  of  this  part  if  the 
protection  such  statute,  regulation, 
order,  or  interpretation  affords  any 
consumer  is  greater  than  the  protection 
provided  under  this  part,  as  determined 
by  the  Federal  Trade  Commission,  after 
consultation  with  the  OTS.  on  the 
Federal  Trade  Commission's  own 
motion,  or  upon  the  petition  of  any 
interested  party. 

§573.18    Effective  date;  transition  rule. 

(a)  Effective  date.  This  part  is  effective 
November  13.  2000.  In  order  to  provide 
sufficient  time  for  you  to  establish 
policies  and  systems  to  comply  with  the 
requirements  of  this  part,  the  OTS  has 
extended  the  time  for  compliance  with 
this  part  until  July  1.  2001. 

(b)(1)  Notice  requirement  for 
consumers  who  are  your  customers  on 
the  compliance  date.  By  July  1,  2001. 
you  must  have  provided  an  initial 


notice,  as  '■equired  by  §  573.4.  to 
consumers  who  are  vour  customers  on 
July  1.2001. 

(2)  Example.  You  provide  an  initial 
notice  to  consumers  who  are  your 
customers  on  July  1,  2001,  if.  by  that 
date,  vou  have  established  a  system  for 
providing  an  initial  notice  to  all  new- 
customers  and  have  mailed  die  initial 
notice  to  all  your  existing  customers. 

(c)  Two-year  grandfathering  of  sen-ice 
agreements.  Until  July  1.  2002.  a 
contract  that  you  have  entered  into  with 
a  nonaffiliated  third  party  to  perform 
services  for  you  or  functions  on  your 
behalf  satisfies  the  provisions  of 
§  573.13(a)(l)(ii)  of  this  part,  even  if  the 
contract  does  not  include  a  requirement 
that  the  third  part\'  maintain  the 
confidentiality  of  nonpublic  personal 
information,  as  long  as  you  entered  into 
the  contract  on  or  before  July  1 .  2000. 

Appendix  A  to  Part  573 — Sample 
Clauses 

Financial  institutions,  including  a  group  of 
financial  holding  company  affiliates  that  use 
a  common  privacv  notice,  may  use  the 
following  sample  clauses,  if  the  clause  is 
accurate  for  each  institution  that  uses  the 
notice.  (Note  that  disclosure  of  certain 
information,  such  as  assets,  income,  and 
information  from  a  consumer  reportmg 
agency,  mav  give  rise  to  obligations  under  the 
Fair  Credit  Reporting  .^ct.  such  as  a 
requirement  lu  permit  a  consumer  to  opi  out 
of  disclosures  to  affiliates  or  designation  as 
a  consumer  reporting  agency  if  disclosures 
are  made  to  nonaffiliated  third  parties.) 

A-1 — Categories  of  information  you  collect 
(all  institutions) 

You  ma\  use  this  clause,  as  applicable,  to 
meet  the  requirement  of  ^  57,'H.6(a)(l)  to 
describe  the  categories  of  nonpublic  pers(jnal 
information  you  collect. 

Sample  Clause  A-1 : 

We  collect  nonpublic  personal  information 
about  vou  from  the  following  sources: 

•  Information  we  receive  from  you  on 
applications  or  other  forms; 

•  Information  about  your  transactions  with 
us.  our  affiliates,  or  others:  and 

•  Information  we  receive  from  a  consumer 
reporting  agency. 

A-2 — Categories  of  information  you  disclose 
(institutions  that  disclose  outside  of  the 
exceptions) 

■^'ou  mav  use  one  of  these  clauses,  as 
applicable,  to  meet  the  requirement  of 
§  573.6(a)(2)  to  describe  the  categories  of 
nonpublic  personal  information  you  dis(  lose. 
You  mav  use  the.se  clauses  if  you  disclose 
nonpublic  personal  information  other  than  as 
permitted  h\  the  exceptions  in  §§57.3  1.3. 
573.14,  and  573.15. 

Sample  Clause  A-2.  .■Mternative  1: 
We  mav  disclose  the  following  kinds  of 
nonpublic:  personal  information  about  you: 

•  Information  we  receive  from  you  on 
applications  or  other  forms,  sue  h  as  [provide 
illustrative  examples,  such  as  "your  name. 


35236 


Federal  Register/ V'ol    65 .  No.    106 /Thursday,  fune   1.  2000 /Rules  and  Regulations 


(iildrC'S.  s()(  ;ij/  sri  iint\  niunhrr.  ussffs,  tinJ 
inconif"]. 

•  IntiiriiKitiDii  .ibout  Minr  trrins.n  tmiis  witti 
us.  our  Hftihiitt's.  iir  oIIuts.  mh  li  ,is  i/'nn  iilc 
illustrativf  f'\a;;i/)/('s.  si/i7i  (;-•  Km;  m  couni 
Ixiliiiiri'.  pdvmrii!  /i;,sfon .  inirtivs  tn 
InmsfiitiDns.  iiiid  rrrdit  turd  us(iiif"\.  .iriil 

•  Intormatioii  we  rtn  (mvi(  from  ri  c  imsumtT 
reporting  agencv.  siiih  a,s  [prtnidf  illustnitnr 
f\(iirif)lfs.  siiih  (J.s     your  I  rfditi\nrlhi}ir\', 
and  credit  hisUin,"] 

Samplf  C'kiiisi'  A-J.  Altrniiitivr  J 
We  may  liisclo.sn  all  of  the  inlorni.itKiii  lh<ii 
vve  collect,  a.s  (les(  rihed  ((/f.srnhc  hnatutii  in 
the  nuti(i\  siu  h  as  "atui\r"  or  "hchm  "\ 

A-3 — Categorieii  of  information  you  disclose 
and  parties  to  whom  you  disclose 
(institutions  that  do  not  disclose  outside  of 
the  exceptions) 

You  may  u.se  this  (  lause.  ,is  ajiplK  ,ihir.  to 
meet  the  re(]uirements  <>t  s?*^  "i7:i  ti(,i)(-),  (  !l, 
dnd  (4)  to  des(Tibe  the  categories  ol 
iioiipiihlii   personal  iiitormatioii  .ihoul 
1  ustomers  ami  former  (  ustomers  that  \oii 
disclose  and  the  i  ategories  of  affiliates  and 
nonaffiliated  third  parties  to  whom  \(ui 
disclose   \'on  ma\  use  this  i  l.iuse  it  \iiii  do 
not  disi  lose  n(in[uihli(   persoiitil  inlormatiiiii 
to  anv  [)artv.  other  than  as  permitted  l)v  the 
e\i  eptions  in  -?*)  ')7  t  14.  and  ')7  i  1  "i. 

Sam/ilf  ('laiisr  A    i 

We  do  not  disi  lose  <inv   nonpuhlii    person. li 
inlormation  .ihout  our  i  ustomers  or  formei 
I  ustomers  to  aiuone,  e\(  I'pt  as  [lermitted  h\ 
I  <i  w 

.■\-4 — (Categories  of  parties  to  whom  vou 
dis<;Ios«  (institutions  that  disclose  outside  of 
the  exceptions) 

You  ma\  use  tins  i  lause.  as  a()|)licahle,  to 
ni.'et  the  recjuirement  ol  *)  S7  I  ti|a|(  t)  to 
desi  ribe  the  i  ategones  ot  .dfiliates  ,iiid 
nonatfilialed  third  parties  to  whom  vou 
disclose  nonpublii   personal  inform.ition 
You  mav  use  tfns  i  lause  it  vou  disi  lose 
non[Hibli(   personal  inform, ilion  other  ih.iii  as 
permitted  hv  the  e\(  eptions  in  *)«»  S7  t  1  i, 
57:!,  14.  and  .57.!  1,").  as  well  as  when 
[lermitted  bv  the  exi  eptions  in  !}*>  'i:"  t  14.  ,ind 
57:!  15 

Samplf  Cdansf  A—i 

We  mav  disclose  nonpublic  person, il 
information  about  you  lo  the  following  t\  |ies 
ol  third  parties: 


•  linaiu  mI  ser\  k  e  providers.  su(  li  as 
\jiro\idr  ilhistrativr  cxijinplfs.  •mrh  as 

niortiiaiif  txmhTs.  s^Tiinf/rs  brokiT-draltTs 
1 1  ml  in^uniru  r  ayents  '], 

•  N'on-linaiK  iai  i  ompaiiies.  sui  h  ,is 
!/i;(ii  idr  dhislmtivf  f\iiinplrs.  siu  li  (is 

rrl<jdrrs.  itirrc  I  niiirki'ti-rs.  iiirlini'^.  iinil 
pul)lishiTs"\.  and 

•  Others,  sui  h  as  (/jnuu/e  dUistrativr 
r\(iiuf)lrs.  siK  h  as     nonprofit 
iiriiani/.iitiotts.  "\ 

We  mav  also  disclose  nonpublic  personal 
informalion  at)oiit  vou  to  nonaffiliated  third 
p.irties  as  |)ermitted  bv  law  , 

.■\-5— Service  provider/joint  marketing 
exception 

You  mav  use  one  of  these  i  laiises.  as 
.ipplii  able,  to  meet  the  re<)uirements  of 
*)  57  !  fi(a)(5)  related  to  the  e\(  ejition  for 
ser\  11  e  providers  and  joint  marketers  in 
S)  57  !  1 ,!,  It  Mill  dis(  lose  nonpublic  personal 
intormation  under  this  exc  eption.  vou  must 
ilesi  ribe  the  i  ategories  ot  nonpublic  personal 
inlormation  vou  disi  lose  aiui  the  categories 
ot  third  [larties  with  whom  vou  have 
I  ontrai  ted 

Sanipir  (.Vijuse  A~'i.  .Mtirnatnr  1 
We  mav  disi  lose  the  tollowing  information 
lo  I  om[)anies  th.it  perform  m.irketmg  services 
on  our  behall  or  to  other  hnani  lal 
institutions  with  whom  w.'  have  |oint 
marketing  agreements 

•  Information  we  rei  eive  trom  \oi;  on 
a[ipli(  ations  or  other  torms,  sui  h  <is  |/jrin  K/e 
dlii'^tratnr  r\anif)l('s.  sni  ,'i  ds     \tnir  nanir. 
iiddrrs\,  social  ser  i/nfi  niunhtT,  ussefs.  and 
inromr"]. 

•  Inform.ition  .ihout  \our  Ir.tnsai  tions  witfi 
us.  our  alfiliates.  or  others,  sui  h  ,is  [pnnidr 
dlustnitivf  fxamplfs.  '•ik  h  <i\    vour  nrcount 
halatK  f.  pavnif'nt  histon.  parties  to 
transactions,  and  (red  it  card  usaiic"].  and 

•  Infonnation  we  rei  eive  from  ,i  c  onsumer 
reporting  ageiu  v,  sui  h  ,is  \pro\  iiic  illustrative 
i-\amples,  sm  h  us     xoiiri  reditwoilhines'^ 
and  <  redit  /listen     i 

,S(;/ii/)/e  (dause  A-'r  Allernatne  J 
We  m.n  disi  lose  .ill  of  ttie  information  we 
I  ollei  t    ,is  desi  ribed  [des( nhe  location  in  the 
notice.  su(  h  as    'atxni'"  or  '  below  "\  to 
I  ompanies  th.it  perlorm  marketing  servii  es 
on  our  behalt  or  to  other  fin.uK  lal 
institutions  witli  whom  we  have  |oint 
marketing  .igreements 


A-6 — Explanation  of  opt  out  right 
(institutions  that  disclose  outside  of  the 
exceptions) 

"t'ou  mav  us«'  this  (  lause.  as  a[)pli(  able,  to 
m  'et  the  reijuirement  of  4)  57:!,h|a)(f>]  to 
provide  an  ex|)lanation  of  the  (cmsunier's 
right  to  opt  out  of  the  disc  losure  of  nonpublic 
[lersonal  information  to  nonaffiliated  third 
parties,  mc  luding  the  method(s)  bv  whic  h  the 
consumer  may  exercise  that  right,  ^'oii  ma\ 
use  this  c  lause  if  \ cm  disclose  nonpublic 
personal  informalion  other  than  as  permitted 
bv  the  exc  eptions  in  ??*)  57.'!,i:!.  57:!,  14.  ,md 
57:!,  15, 

Sample  (dause  A-(i: 

If  vein  prefer  that  we  not  disc  lose 
nonpublic   personal  information  about  \oii  to 
nonatliliated  third  parties,  vou  ma\'  opt  out 
of  those  disc  losures.  that  is.  \ciu  mav  direi  t 
us  not  to  make  those  disc  losures  (other  than 
disc  losures  permitted  fiv  law )   If  vou  wish  lo 
opt  out  of  disc  losures  to  nonaffiliated  third 
parties.  \oii  mav  Idescribe  a  reasonable 
means  of  opting  out.  such  us  "call  the 
followinfi  toll-tree  number  (insert  numberl"] 


■\-7 — C::onfidentiality  and  set.uritv  (all 
institutions) 

"t'ou  mav  use  this  c  lause,  ,is  ,ipplu  able,  to 
meet  the  n^cjuirement  of  t;  57,!,t)(al(H|  to 
desc  ribe  vour  polic  les  and  prac  tic cs  with 
respei  t  to  protec  ting  the  confidimtialitv  and 
sec  untv  ot  noii[)ulilii   |)erscmal  inform.ition 

Sample  (dinise  .-!-." 

We  restric  t  ac  c  ess  to  nonpublic   personal 
intormation  about  \cui  to  Iprovicle  an 
appropriate  descnptu>n.  sue  h  as  "those 
i-ini>lo\i-es  \%ho  need  to  know  that 
intormation  lo  provide  prodints  or  sm  jc  es  to 
vou  "I    We  maintain  ph\  sical.  elec  tronii  .  and 
prcK  edural  safeguards  that  i  ompiv  with 
federal  st.indards  to  guard  voui  nonimblK 
personal  information 

Dated,  M.n    U).  2000 

B\  itie  (Jffii  e  of  Thrift  .Supervision 

Ellen  Seidman. 

Director 
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DEPARTMENT  OF  EDUCATION 

Upward  Bound  Program  Participant 
Expansion  initiative 

agency:  Office  of  Post.secondary 
Education,  Department  of  Education. 
ACTION:  Notice  of  proposed  priority. 

SUMMARY:  The  Secretary  of  Education 
proposes  to  establish  an  absolute 
priority  to  provide  supplemental  funds 
of  up  to  $85,600  in  fiscal  year  2000  to 
on-going  Upward  Bound  projects  that 
serve  at  least  one  target  high  school  in 
which  at  least  50  percent  of  the  students 
were  eligible  for  a  free  lunch  under  the 
National  School  Lunch  Act  during  the 
1999-2000  school  year. 

The  purpose  of  this  initiative  is  to 
increase  the  number  of  the  neediest 
eligible  students  who  are  served  by  the 
Upward  Bound  program.  The  neediest 
students  are  generally  those  from  the 
lowest  income  levels.  The  Secretary 
believes  that  limiting  supplemental 
funds  to  projects  that  serve  the  above- 
described  target  schools  is  a  good  wav 
to  measure  whether  projects  serve  the 
lowest  income  students  because  the 
Free  Lunch  program  is  limited  to 
students  from  families  with  the  lovvi\st 
family  income. 

Under  this  priority,  supphmients  up 
to  S85.ti0()  will  be  awarded  to  projects 
eiurrently  funded  under  the  Upward 
Bound  Program.  An  estimatful  150 
current  Upward  Bound  projects  could 
receive  supplemental  funds  to  serve  not 
mor(»  than  twenty  (20)  additional 
students. 

Projects  that  receive  supplemental 
funds  under  this  priority  are  strongly 
encouraged  to  seltM.t  eligible 
participants  who  have  the  greatest  need 
for  U'pward  Bound  services 
DATES:  We  must  re(:ei\-e  your  comments 
on  or  before  |ulv  3.  21)00. 
ADDRESSES:  Address  all  comments  about 
this  proposed  priority  to  l)r   Kohert  l. 
Belle,  US   Department  of  Kdut.alion, 
1990  K  Street,  NVV  ,  Kooni  7044. 
Washington,  DC  2()()()()-H5  10   if  you 
prefer  to  send  your  comments  through 
the  Internet,  use  the  following  address, 
peggy  whiteheadK^Jed.gov 
FOR  FURTHER  INFORMATION  CONTACT: 
Peggy  Whitehead.  Shervl  Wilson,  or 
(iaby  Watts.  U.S.  Departmiuit  of 
Education.  1990  K  Street,  NW  ,  Room 
7020.  Washington,  DC  2000t>-H.^il(). 
Telephone  (202)  502-7H()()   if  you  use  a 
ttilecommunications  device  for  the  deaf 
(TDD),  you  may  call  the  Federal 
Information  Kelav  Service  (FIRS)  at  1- 
H00-877-H;1,)9   Individuals  with 
disabilititjs  may  obtain  this  document  in 
an  alt(!rnative  format  (e  tj  .  Braille,  large 
print,  audiotape,  or  computer  diskette) 


on  request  to  the  contact  persons  listed 
in  the  preceding  paragraph. 
SUPPLEMENTARY  INFORMATION: 

Invitation  to  Comment 

We  invite  you  to  submit  comments 
regarding  this  proposed  priority.  During 
and  after  the  comment  period,  vou  may 
inspect  all  public  comments  about  this 
priority  in  room  7039,  1990  K  Street, 
NW.,  Washington,  DC.  between  the 
hours  of  8:30  a.m.  and  4:00  p.m.  Eastern 
time,  Monday  through  Friday  of  each 
week  except  Federal  holidays. 

Assistance  to  Individuals  With 
Disabilities  in  Reviewing  the 
Rulemaking  Record 

On  request,  we  will  supply  an 
appropriate  aid,  such  as  a  reader  or 
print  magnifier,  to  an  individual  with  a 
disability  who  needs  assistance  to 
review  the  comments  or  other 
documents  in  the  public  rulemaking 
record  for  this  proposed  priority.  If  you 
want  to  schedule  an  appointment  for 
this  type  of  aid,  you  may  call  (202)  502- 
7H00.  If  you  use  a  TDD,  you  may  call  the 
Federal  Information  Relay  Service 
(FIRS)  at  1-800-877-83.39. 

Background 

In  fiscal  year  2000,  the  (Congress 
provided  more  funds  than  the 
Administration  re(|uested  for  the 
Federal  TRIO  Programs.  In  examining 
th(?  options  available  to  the  .Secretary  for 
allocating  these  additional  funds,  the 
Secretary  determined  that  a  portion  of 
the  funds  should  be  used  to  increase 
support  to  the  Upward  Bound  program. 
The  U'pward  Bound  program, 
authorized  under  se<:tion  402C  of  the 
Higher  Education  Act  of  19fi5  as 
amended  (HEA),  20  US  C.  1070a-13. 
serves  low-incemie,  potential  first- 
generation.  colleg(>  students  helf)ing 
them  generate  the  skills  and  motivation 
necessars'  for  success  in  education 
beyond  secondary  school 

Proposed  Absolute  Priority 

Under  34  CFR  75.105((,).  the  Secretary 
[iroposes  to  give  an  absolute  preference 
to  .ipplications  that  meet  the  following 
absolute  priority  The  Secretary  will 
provide  supplemental  funds  of  .S85.600 
only  to  U[)vvard  Bound  projects  serving 
.1  target  high  .school  in  which  at  least  50 
percent  of  the  students  were  eligible  for 
the  Free  Lunch  program  during  the 
1999-2000  school  year. 

if  more  applications  are  received  than 
(an  he  funded  under  this  initiative,  the 
Secretary  will  use  numerical  scores 
assigned  by  field  readers  during  the 
fiscal  year  1999  Upward  Bound 
competition.  The  Secretary  will  provide 
supplf-mental  funds  to  the  projects 


eligible  for  the  proposed  absolute 
priority  that  received  the  highest 
average  scores  from  the  three  field 
readers.  For  the  purposes  of  this 
proposed  absolute  priority,  the  prior 
experience  score  will  not  be  considered. 
Only  currently  funded  projects  are 
eligible  to  apply  for  these  supplemental 
funds. 

Veteran  Upward  Bound  projects  and 
Upward  Bound  Math/Science  projects 
are  not  eligible  to  participate  in  this 
initiative. 

Upward  Bound  projects  that  wish  to 
receive  supplemental  funds  will  be 
required  to  submit: 

•  For  the  1999-2000  school  year,  the 
number  of  students  eligible  for  the  Free 
Lunch  program  at  each  of  the  target  high 
schools  served  by  the  project  and  the 
total  number  of  students  enrolled  at 
those  target  schools: 

•  The  number  of  additional  students, 
not  to  exceed  20,  that  the  project  plans 
to  serve; 

•  A  revised  budget;  and 

•  A  narrative  describing  how  the 
supplemental  funds  will  be  used. 

Invitational  Priority 

The  Secretary  strongly  encourages 
projects  that  receive  supplemental  funds 
to  enhance  their  recruitment  strategies 
and  services  to  target  high  schools  to 
select  and  serve  students  who  are  at 
greatest  risk  of  not  graduating  from  high 
si:hool  or  pursuing  postsecondary 
education.  As  is  the  case  currently  in 
the  Upward  Bound  program,  program 
participants  must  be  low-income  or 
pot(mtial  first-generation  college 
students  who  have  an  academic  net^d  for 
the  services  of  this  program.  However, 
under  34  C:FR  75.105(c)(1)  an 
application  that  meets  this  invitational 
priority  does  not  receive  competitive  or 
absolute  preference  over  other 
applit:ations. 

Intergovernmental  Review 

This  program  is  subject  to  Executive 
Order  12372  and  the  regulations  in  34 
f;FR  part  79.  One  of  the  objectives  of  the 
Executive  order  is  to  foster  an 
intergovernmental  partnership  and  a 
strengthened  federalism.  The  Executive 
order  relies  on  processes  developed  by 
State  and  local  governments  for 
c:oordinati(jn  and  review  of  proposed 
Federal  financial  assistance. 

This  document  provides  early 
notification  of  our  specific  plans  and 
action  for  the  program. 

Applicable  Program  Regulations:  34 
CFR  Part  645. 

Program  Authority:  20  U.S.C.  1070. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 


documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  either  of  the  following  sites: 

http://ocfo.ed.gov/fedreg.htm 
http://www.ed.gov/news.html 

To  use  the  PDF  you  must  have  the 
Adobe  Acrobat  Reader  which  is 
available  free  at  either  of  the  previous 


sites.  If  you  have  questions  about  using 
the  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO),  toll  free,  at  1- 
888-293-6498;  or  in  the  Washington, 
DC  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  code 
of  Federal  Regulations  is  available  on  GPO 


Access  at:  http://\vww. access. gpo.gov'nara/ 
index.html 

Dated:  May  26.  2000. 
A.  Lee  Fritschler. 

Assistant  Serrctarw  Office  of  Postscrondan,- 

Education. 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

(Docket  No.  981208299-004»-02] 

RiN:1018-AG06.  064»-XA14 

Notice  of  Availability  of  a  Final 
Addendum  to  the  Handbook  for  Habitat 
Conservation  Planning  and  Incidental 
Take  Permitting  Process 

AGENCIES:  Fi.sh  and  Wildiiff  .Scrvii,.-. 

Interior.  <ind  National  Marine  I'lsherifs 

Service,  National  Oci^nic  an<i 

AtniospherK  Administration. 

(w)mmerce, 

ACTION:  Notice  of  final  policy. 

SUMMARY:  The  Fish  and  Wildlife  .Service 
and  the  National  Marine  Fisheries 
.Service  (the  Services)  are  publishing  a 
final  addendum  to  the  Handbook  for 
Habitat  Clonservation  Planning  and 
Incidental  Take  Permitting  Process  (H(iP 
Handbook).  This  addendum,  which  is 
also  known  as  the  five-point  [lolicv 
guidance,  is  printt'ii  entirely  within  this 
notice.  Like  the  HCP  Handbook,  the 
addendum  provides  clarifying  guidance 
for  the  .Services  in  conducting  the 
incidental  take  permit  program  and  for 
those  applying  for  an  incidental  take 
permit  under  section  l()(a)(l)(B)  of  the 
Endangered  Species  Act  (ESA)  This 
guidance  will  promote  efficiencv  and 
nationwide  cronsistencv  within  and 
between  the  .Services  and  imjirove  the 
Habitat  f'.onservation  Planning  program 
DATES:  This  policv  is  effective  lulv  3, 
2000 

ADDRESSES:  Chief.  Division  of 
Endangered  Spei  ies.  US.  Fish  and 
Wildlife  Service,  4401  North  Fairfa.x 
Drive,  Room  420,  Arlington.  Virginia 
22203  (facsimile  70,3/3.58- 1  7:1.t);  or 
(ihief.  Endangered  Spet  ies  Division. 
Office  of  Protected  KtJsources,  National 
Marine  Fisheries  Service.  1315  F^ast- 
West  Highwav.  Silver  Spring,  Maryland 
20<nO  (facsimile  301  '713-037»i). 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancv  (Jlomaii.  Chief.  Division  of 
Endangeretl  Spei  ies,  1 1  .S   Fish  and 
Wildlife  .Service  (telephone  703/33H- 
2171.  facsimile  703/3!S8-173.'>).  or 
Wanda  Cain,  (ihief.  Endangered  Species 
Division.  National  Marine  Fisheries 
Service  (telephone  301/713-1401. 
facsimile  301/713-0376)  at  the  above 
addresses. 

SUPPLEMENTARY  INFORMATION: 


Background 

The  Endangered  Spec  ies  Act  (ES.A) 
was  amended  in  19H2  to  allow  the 
Secretaries  to  authorize  the  taking  of 
listed  species  incidentallv  to  an 
otherwise  lawful  activity  bv  non-Federal 
entities  such  as  states,  counties,  local 
governments,  and  private  landowners 
(section  l()(a)|l)(B))  To  receive  a 
permit,  the  applicant  submits  a 
( iinservation  plan  (also  referred  to  as  an 
H(;P)  that  meets  the  criteria  included  in 
the  E.SA  and  its  implementing 
regulations  (.50  CF'R  parts  17  and  222) 

The  section  10  incidental  take 
permitting  process  (or  HCP  process) 
provides  additional  fle.xibility  for 
landowners  by  including  planning  for 
unlisted  species,  which  enables  the 
process  to  embrace  an  ecosystem  and 
iandsiape-level  approach.  This 
proactive  approach  can  reduce  future 
conflicts  and  may  even  preclude  listing 
of  species,  furthering  the  purposes  of 
the  E.SA.  As  the  .Services  have  made 
many  refinements  to  the  proc^ess.  we 
have  also  experienced  tremendous 
growth  in  the  demand  for  Habitat 
Conservation  Plans  (H(;Ps)  in  recent 
vears.  In  1992.  14  HCPs  had  been 
approvt^d  As  of  today,  we  have  more 
than  2H0  HC;P  permits  covering  more 
than  twenty  million  acres  of  land, 
providing  conservation  for 
approximately  200  listed  species.  More 
than  200  HCPs  are  under  some  stage  of 
development.  The  H("P  process  provides 
an  opportunity  to  develop  strong 
partnerships  with  local  governments 
and  the  private  sector. 

Based  on  the  .Services'  experience  in 
developing  HCPs  and  lessons  learned 
since  1983,  the  Services  developed 
fcmiprehensive  guidance  on  conducting 
the  incidental  take  permit  program.  This 
guidance  was  developed  into  the  HCP 
Handbook,  which  was  made  available 
for  public  review  and  ( omment  on 
December  21,  1994  (59  FR  fi5782).  It  was 
issued  in  final  form  on  December  2, 
199b  (61  FR  63854). 

With  the  1982  amendments.  Congress 
envisioned  and  allowed  the  Federal 
government  to  provide  regulatory 
assurances  to  non-Fecieral  property 
owners  through  the  sec:tion  10 
incidental  take  permit  process.  We 
decided  that  a  clearer  polic  y  associated 
with  the  permit  regulations  in  50  C;FR 
17.22.  17.32.  and  222.307  regarding  the 
assuranc:es  provided  to  landowners 
entering  into  .in  HCP  was  needed.  This 
prompted  us  to  develop  the  'No 
Surprises"  policy,  which  was  based  on 
the  1982  Congressional  Report  language 
and  a  dec.ade  of  working  with  private 
landowners  during  the  development 
and  implementation  of  HCPs.  The 


Services  believed  that  non-Federal 
property  owners  should  be  provided 
economic:  and  regulatory  c:ertaint\ 
regarding  the  overall  cost  of  species 
con.servaticm  and  mitigation,  provided 
that  the  affec;ted  spec;ies  were 
adequately  covered,  and  the  permittee 
was  properly  implementing  the  H(;P 
and  complying  with  the  terms  aiui 
(  onditions  of  the  HCP.  permit,  and 
Implementing  Agreement  (lA).  if  used. 
The  .Ser\'ices  c:odified  the  "No 
Surprises"  policv  into  a  final  rule.  50 
CFR  17.22(b)(5).  17.32(b)(5)  and 
222  307(g).  on  Fc-bruary  23.  1998  (63  FR 
8859)  It  was  at  this  time  that  the; 
Services  announc:ed  our  intent  to  revise 
the  HC;P  Handbook,  both  to  reflect  the 
final  No  Surprises  rule  and  to  further 
enhance  the  effectiveness  of  the  HCP 
process  in  general  through  expanded 
u.se  of  five  conc:epts.  including  permit 
duration,  public  participation,  adaptive 
management,  monitoring  provisions, 
and  bic)logic:al  goals. 

On  March  9,  1999.  the  Services 
published  the  draff  five-point  policv  (64 
FR  1 1485)  for  public  review  and 
comment.  This  notice  establishes  the 
five-point  policy  as  a  final  addendum  to 
the  FICP  Handbook.  The  addendum 
supplements  the  HCP  Handbook  and  No 
Surprises  final  rule  and  will  be  applied 
within  the  context  of  the  existing  statute 
and  regulations.  This  final  addendum  is 
considered  agency  policy,  and  the 
.Ser\ices  are  fully  committed  to  its 
implementation.  The  concepts  and 
definitions  of  terms  u.sed  in  the 
addendum  are  found  in  the  ESA. 
implementing  regulations,  and  HCP 
Handbook.  Further  information  about 
HCPs  may  be  obtained  from  the  FWS 
webpage  at  http://www.fws.gov/ 
r9endspp/hcp/hcp.html. 

Summary  of  Comments  Received 

The  Services  received  more  than  200 
letters  of  comment  on  the  draft 
addendum  from  individuals, 
c:onservation  groups,  trade  a.ssociations, 
local  governments.  Federal  and  State 
agencies,  businesses  and  corporations, 
and  private  organizations.  Because  most 
of  these  letters  included  similar 
comments  (many  were  form  letters)  we 
grouped  the  comments  according  to 
issues.  We  further  divided  these  issues 
into  two  sets.  The  issues  in  the  first  set 
deal  with  the  policy  as  a  whole  and 
HCPs  in  general.  The  issues  in  the 
second  set  pertain  to  the  individual 
sections  of  the  policy  and  are  organized 
ac:cordingly.  The  following  is  a 
summary  of  the  relevant  comments  and 
the  Services'  responses. 


General  Five-Point  Policy  or  HCP  Issues 

Issue  1  ■  Many  commenters  were 
concerned  that  the  policy  would  not  be 
complied  with  unless  it  was  regulatory 
in  nature  and,  therefore,  suggested 
codifying  the  policy  into  regulation 
rather  than  issuing  the  addendum  as 
policy. 

Response  1 .  We  believe  that 
publishing  the  addendum  as  policy  at 
this  time  is  appropriate,  because,  like 
the  HCP  Handbook  itself,  the  addendum 
provides  specific  guidance  for 
implementation  of  the  statute  and 
regulations.  The  intent  of  the  addendum 
is  to  clarify  the  concepts  identified  in 
existing  policy  and  regulations  and 
ensure  consistency  in  their  use.  The 
Services  will  follow  the  guidance  in  the 
HCP  Handbook  including  this 
addendum. 

Issue  2:  Many  commenters  stated  that 
HCPs  should  incorporate  recovery  goals. 
The  comments  were  primarily  referring 
to  the  biological  goals  of  the  HCP.  but 
also  requested  the  incorporation  of 
recovery  goals  into  adaptive 
management  and  monitorinp.  Other 
comments  included  the  suggestion  of 
minimum  scientific  standards  for  the 
five  points  addressed  in  the  addendum 
or  for  HCPs  in  general.  Conversely,  one 
commenter  stated  that  biological  goals 
and  objectives  should  simply  be  that  the 
HCP  "not  appreciably  reduce  the 
likelihood  of  survival  and  recovery." 
which  is  one  of  the  statutory  criteria  for 
permit  issuance.  Other  suggested 
methods  of  incorporating  recovery  into 
HCPs  include  developing  an  overall 
strategy  of  recovery  that  includes  HCPs. 
or  tying  adaptive  management  back  into 
the  recovery  goals  of  a  species. 

Response  2:  The  HCP  program 
standards  are  contained  within  the 
statutory  and  regulatory  criteria.  Two  of 
the  statutory  criteria  for  obtaining  an 
incidental  take  permit  are  that  the 
proposed  activity,  along  with  the  HCP. 
does  not  appreciably  reduce  the 
likelihood  of  survival  and  recovery-  of 
the  species,  and  that  the  HCP  minimizes 
and  mitigates  the  impact  of  the  taking  to 
the  maximum  extent  practicable.  The 
Services  believe  that  guidance  is 
necessary  for  identifv'ing  biological 
goals  and  objectives  that  translate  these 
statutory  and  regulatory  criteria  or 
standards  into  meaningful  biological 
measures,  specific  to  a  particular  HCP 
situation  and  in  a  manner  that  will 
facilitate  monitoring. 

The  Services  also  agree  that  the 
biological  goals  and  objectives  should 
be  consistent  with  recovery  but  in  a 
manner  that  is  commensurate  with  the 
scope  of  the  HCP.  Under  section  10  of 
the  ESA,  we  do  not  explicitly  require  an 


HCP  to  recover  listed  species  or 
contribute  to  the  recovery  objectives 
outlined  in  a  recovery  plan,  but  do  not 
intend  to  permit  activities  that  preclude 
recovery.  This  approach  reflects  the 
intent  of  the  section  10(a)(1)(B) 
incidental  take  permit  process  to 
provide  for  authorization  of  incidental 
take,  not  to  mandate  recovery.  However, 
the  extent  to  which  an  HCP  may 
contribute  to  recovery  is  an  important 
consideration  in  any  HCP  effort,  and 
applicants  should  be  encouraged  to 
develop  HCPs  that  produce  a  net 
positive  effect  on  a  species.  The 
Ser\'ices  can  use  recovery  goals  to  frame 
the  biological  goals  and  objectives. 
Recovery  plans  are  also  used  as  sources 
for  possible  minimization  and 
mitigation  measures  for  the  HCP. 

If  a  recovery  plan  is  not  available,  we 
must  rely  upon  other  available  sources 
of  biological  information  to  encourage 
the  development  of  HCPs  that  would  aid 
in  a  species'  recovery.  If  a  recovery  plan 
is  available,  the  Services  and  applicants 
should  refer  to  it  for  information  on 
uncertainty  associated  with  the  species' 
biology  and/or  its  conservation  in  order 
to  determine  if  an  adaptive  management 
strategy  is  necessary. 

By  defining  what  adaptive 
management  means  for  HCPs  in  the 
addendum,  we  established  a  standard 
for  its  use.  An  adaptive  management 
strategy  is  used  to  address  significant 
uncertainty  associated  with  a  particular 
HCP.  but  it  is  not  practicable  (or 
possible)  to  require  that  all  adaptive 
management  strategies  impose  an 
elaborate  experimental  design. 
However,  an  adaptive  management 
strategy  must  be  tied  to  the  biological 
goals  and  objectives  of  the  HCP  and 
based  on  the  best  scientific  information 
available.  We  may  also  obtain  strategies 
to  deal  with  the  uncertainty  from 
recovery  plans  that  can  be  incorporated 
into  an  HCP's  adaptive  management 
program. 

Similarly,  a  monitoring  program's 
standard  for  HCPs  is  based  on  the  best 
scientific  information  available,  but  an 
HCP's  monitoring  program  also  is  scaled 
to  the  particular  HCP.  The  Sen-ices 
should  be  aware  of  the  types  of 
monitoring  programs  that  are  ongoing  in 
order  to  coordinate  efforts  between 
HCPs.  It  may  be  more  economical  for 
smaller  HCPs  to  participate  in  larger 
monitoring  programs  by  contributing  to 
or  incorporating  those  programs. 

Issue  3:  Many  comments  referred  to 
the  No  Surprises  policy,  requesting 
either  an  increase  or  decrease  in  the 
amount  of  assurances  associated  with 
incidental  take  permits. 

Response  3:  The  Services  published 
the  final  rule  on  the  No  Surprises  policy 


on  February  23.  1998  (63  FR  8859).  The 
final  rule  codified  into  50  CFR  parts  17 
and  222  the  nature  of  the  assurances 
provided  to  incidental  take  permittees. 
All  permits  issued  after  March  25.  1998. 
undjr  section  10(a)(1)(B)  of  the  ESA 
receive  No  Surprises  assurances  as 
specified  in  50  CFR  17.22(b)(5). 
17.32(b)(5).  222.307(g).  and  222.307(h). 
This  policy  addendum  does  not  alter  the 
assurances  provided  to  permittees  by 
regulation. 

The  No  Surprises  assurances  apply 
only  to  incidental  take  permits  issued  in 
accordance  with  the  requirements  of  the 
Sen'ices"  regulations  where  the  HCP  is 
properly  implemented.  The  assurances 
extend  only  to  those  species  adequately 
covered  by  the  HCP.  The  term  "No 
Surprises"  refers  to  regulator)' 
assurances,  nof  biological  assurances, 
and  applies  only  to  the  extent  of 
mitigation  required  by  the  incidental 
take  permit  in  response  to  unforeseen 
circumstances  or  changed 
circumstances  not  provided  for  in  the 
HCP.  Specifically,  permittees,  who  are 
properly  implementing  their  HCP,  will 
not  be  required  to  provide  additional 
conservation  and  mitigation  measures 
involving  the  commitment  of  additional 
land,  water  or  financial  compensation  or 
additional  restrictions  on  the  use  of 
land,  water,  or  other  natural  resources 
without  their  consent. 

The  No  Surprises  assurances 
encourage  contingency  planning. 
Changes  in  circumstances  tha«  can  be 
reasonably  anticipated  during  the 
implementation  of  an  HCP  ccm  be 
planned  for  in  the  HCP.  Such  HCPs 
should  describe  the  modifications  in  the 
project  or  activity  that  will  be 
implemented  if  these  circumstances 
occur.  Precisely  because  nature  is  so 
dynamic,  planning  for  changed 
circumstances  ancl  adopting  adaptive 
management  strategies  within  the  HCP. 
permit,  or  lA.  if  used,  will  better  ser\e 
both  the  needs  of  permittees  and 
endangered  species  conservation. 

Issue  4:  Based  largely  on  a  study  on 
HCPs  supported  by  the  American 
Institute  of  Biological  Sciences  and 
National  Center  for  Ecological  Analysis 
and  Synthesis,  several  commenters 
raised  questions  about  biological 
uncertainty  in  decisions  to  issue 
incidental  take  permits.  Some 
commenters  requested  a  moratorium  on 
issuing  10(a)(1)(B)  incidental  take 
permits,  stating  that  there  is  not  enough 
known  about  the  species  to  lock  in  long- 
term  conservation  actions  provided  by 
HCPs  and  the  assurances  given  with 
these  permits.  One  commenter 
specifically  stated  that  incidental  take 
permits  should  not  be  issued  if  there  is 
any  uncertainty.  Instead,  efforts  should 
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\w  spent  on  filling;  those  data  gaps 
before  issuing  permits. 

Rt'sponsf  4  The  Services  htilieve  that 
c  overed  speciiis.  hoth  hsfed  and 
unlisted,  will  he  afforded  more 
protection  bec:iuse  of  the  conservation 
measurers  gained  throughjhe  HCV 
pnx.ess.  Permitting  incidental  take  that 
includes  carefullv  constructed 
c;onsorvation  actions  will  benefit  most 
covered  species.  Part  of  the  careful 
construction  of  an  H(;P  is  incorporation 
of  c:ontingencv  plans,  whether  it  is 
through  planning  for  changed 
circumstances  or  developnig  and 
implementing  an  adaptive  management 
strategy. 

A  moratorium  on  incidental  take 
permits  would  not  serve  sptniies  or  the 
public  well  and  would  not  be  in 
acc:ordance  with  the  ESA.  Section 
10(a)(2)(B)  of  the  ESA  states  that  an 
incidental  take  permit  that  meets  the 
issuance  criteria  shall  be  issued.  The 
partnerships  this  program  encourages 
are  needed  to  promote  endangtired  and 
threatened  species  conservation  on  non- 
Federal  lands. 

The  Services  appreciate  the 
suggestions  provided  in  the  study 
sponsored  by  the  American  Institute  of 
Biological  Sc;ienc:es  and  the  National 
Clenter  for  Ecological  Analysis  and 
Svnthesis.  Nevertheless,  we  believe,  and 
the  studv  confirmed,  that  the  HCPs 
currentlv  in  plac:e  are  based  on  the  best 
available  scientific  and  c;ommercial 
information.  If  we  lack  critic;al 
information  regarding  the  biological 
needs  of  a  spec:ies  propostul  to  be 
covered  under  an  HCP.  we  will  not 
issue  the  permit  until  such  information 
is  obtained  or  dn  acceptable  adaptive 
management  strategy  is  inc:orporated 
into  the  HC;P  to  address  the  uncertainty 

Issuf  5:  Some  comments  stated  that 
the  addendum  should  allow  c:itizen 
suits  to  ensure  that  permittees  are 
properly  implementing  their  HCiPs. 

Rfsponse  5  The  addendum  does  not 
in  any  way  alter  the  ability  of  citizens 
to  liring  lawsuits  using  the  citizen  suit 
provision  of  the  ESA. 

Issue  6:  One  c:ommenter  staled  that 
the  addendum  should  provide  for 
compensation  for  loss  of  Tribal 
rosourc:os  due  to  implementation  of 
HCPs 

Rfsponsf  6:  The-  Secretarial  Order 
regarding  American  Indian  Tribal 
Rights.  Federal-Tribal  Trust 
Responsibilities,  and  the  Endangered 
Spec;ies  Ac:t  was  issued  on  )une  5.  1997. 
by  the  Sec:retari(vs  of  the  Interior  and  of 
Comm(;n.e  pursuant  to  the  ESA.  the 
Federal-Tribal  trust  relationship,  and 
other  P"ed»;ral  law.  This  Order  c:larifies 
the  responsibilities  of  the  Servic;es  when 
ESA  actions  affec  t.  or  may  affect,  Indian 


lands,  tribal  trust  resourc:es.  or  the 
exerc:ise  of  American  Indian  tribal 
rights.  The  order  does  not  n^quire  H(T 
applicants  to  inc;!udp  the  tribes  in  actual 
negotiations  or  require  compensation  for 
loss  of  Tribal  resources. 

Issur  7:  One  comment  stated  that  the 
draft  addtmdum  did  not  adhere  to  the 
policy  on  the  use  of  plain  English  in 
("loverninent  documents. 

Rpspnnse  7  The  final  addendum  is 
written  to  incorporate  the  principles  of 
plain  English.  However,  most  of  the 
concepts  within  this  addendum  and 
within  the  HCP  Program  are  biological 
or  otherwise  ttH;hnical  in  nature. 
Therefore,  we  must  use  certain 
terminology  that  is  associated  with 
those  c:oncepts. 

Issue  fi-  One  commenter  suggested 
that  all  five  points  addressed  by  the 
addendum  should  be  proportional  to  the 
sc:aleoftheHCP. 

Response  8:  The  Services  agree  that 
application  of  eac:h  of  the  5  points  {i.e.. 
the  biological  goals  and  objectives,  an 
adaptive  management  strategy,  the 
mimitoring  program  of  an  HCP.  the 
determination  of  the  duration  of  an 
incidental  take  permit,  and  the  scope  of 
public:  involvement)  should  be 
c:ommensurate  with  the  scope  of  the 
HCP.  Each  individual  section  within  the 
addendum  discusses  the  relationship 
betwwm  each  of  the  five  points  and  the 
scope  of  the  HCP. 

Btnlogical  Ctoals  Issues 

Issue  9:  There  were  comments  about 
who  should  determine  the  biological 
goals  and  objectives  of  an  HCP.  One 
commenter  suggested  that  the  person(s) 
with  the  most  experience  with  the 
species  should  determine  the  biological 
goals  and  objectives  of  an  HCP. 
Additional  comments  suggested  that  we 
c:onfer  with  State  agencies  in 
determining  biologic:al  goals  and 
objtK:tives.  Another  commenter  stated 
that  the  Servic:es  should  provide 
applicants  assistance  in  developing  the 
biological  goals  and  objecttives. 

Response  9:  In  addition  to  the 
applic;ants.  the  Services  play  an  integral 
role  in  determining  the  biological  gcjals 
and  objectives.  We  agree  that  species 
experts  should  be  consulted  during 
development  of  an  HCP.  including 
determining  the  biological  goals  and 
objec:tives  We  have  revised  the 
biological  gcjals  and  objectives  section  to 
articulate  the  methods  available  for  their 
development.  Servic:e  biologists 
frequently  confer  informally  with 
species  experts  or  other  specialty 
experts  (eij .  population  modeling, 
habitat  assessment,  restoration). 

The  Services  also  agree  that  State 
agencies  should  be  involved  with  HCPs. 


including  HCPs  that  cover  non-listed 
species,  and  we  encourage  applic;anls  to 
include  the  State  wildlife  agencies 
during  the  development  of  their  HCPs. 
The  addendum  reflects  this 
commitment 

Issue  10:  There  were  comments  about 
whether  species  would  benefit  more 
from  habitat-based  biological  goals 
versus  goals  specific  to  the  number  of 
individuals  or  populations.  Some 
suggested  that  habitat -based  goals 
would  be  sufficient.  Others  stated  that 
there  should  only  be  species-based  goals 
and  that  they  should  account  for  all  life 
stages  of  that  species  and  any  natural 
fluctuations  in  population  levels. 

Response  10:  As  discussed  in  the  draft 
addendum,  an  appropriate  HCP 
biological  goal  for  a  species  will  depend 
upon  the  particular  species,  the  nature 
of  the  impact,  the  nature  of  the 
conservation  measures  in  the  HCIP,  and 
to  what  extent  the  populations  or  other 
(M-ological  factors  fluctuate.  The 
addendum  states  the  following: 

The  biiilogK.al  goals  anci  objectives  inav  be 
either  habitat  or  spue  les  based  Habitat-based 
goals  are  expressed  in  terms  of  amount  and/ 
or  qucilitv  of  habitat  to  be  achieved.  .Species- 
based  goals  are  expressed  in  terms  spi'i  ific  to 
individuals  or  populations  of  that  species. 
Ciomplex  multispec  les  or  regional  HCPs  may 
use  ( onibinalion  of  habitat-  and  species- 
spec:ifi(  goals  and  oh|e(lives.  However, 
according  to  50  CKK  17.22.  17.32.222.102. 
and  222.307.  each  covered  spe(  ies  must  be 
addressed  as  if  it  were  listed  and  named  on 
the  permit.  .Mthough  the  goals  and  objectives 
ma\  be  staled  in  habitat  terms,  each  i  overed 
s[)e(;ies  that  •alls  under  that  goal  or  objective 
must  be  a(  counted  for  individuallv 

The  Services  chose  to  broadly  define  the 
application  of  biological  goals  and 
objectives,  not  only  in  terms  of  whether 
they  should  be  habitat-based  or  species- 
based,  but  also  how  the  goals  and 
objectives  should  be  measured  [e.g.. 
numbers,  life  history'  stages,  acres).  This 
broad  definition  allows  for  flexibility  in 
determining  appropriate  biological  goals 
and  objectives.  The  Services  and 
applicants  must  determine  the 
appropriate  unit  of  measure  such  as 
numbers  of  individuals  at  a  particular 
life  stage,  all  lifestages.  or  quantity  or 
quality  of  habitat  for  each  individual 
HCP  The  Services  and  applicants 
should  also  consult  with  appropriate 
experts  to  determine  those  goals  (see 
above  discussion). 

Regardless  of  the  type  of  goal  used,  at 
some  point,  all  HCPs  must  undergo  a 
species  by  species  analysis.  If  an  HCP  is 
planned  on  a  habitat  basis,  a  species-by- 
species  analysis  must  be  made  to 
determine  if  the  HCP  adequately  covers 
the  species.  The  relationship  of  habitat 
goals  to  specific  species  will  help  the 


Services  and  applicant  determine  if  a 
species  is  adequately  covered  by  an 
HCP.  Also,  this  consideration  of 
individual  species  provides  a  safety  net 
for  those  species  that  may  not  neatly  fit 
into  a  purely  habitat-based  plan.  For 
example,  populations  of  a  narrow 
endemic  species  that  occur  within  a 
wider  ranging  habitat  type  may  not  be 
adequately  covered  by  an  HCP  that 
depends  solely  on  amount  of  habitat 
conserved  in  a  broad  general  area  and 
does  not  specify  particular  locations 
where  the  habitat  for  that  species  is 
conserved. 

Issue  1 1 :  Some  commenters  addressed 
quantifying  take  within  an  HCP  and 
ciuring  its  implementation.  Some  stated 
that  quantifying  take  should  not  be 
required,  and  others  stated  that  it 
should  always  be  required. 

Response  1 1 :  Although  identifying  the 
amount  or  extent  of  take  within  an  HCP 
and  the  permit  does  not  directly  refer  to 
development  of  biological  goals  and 
objectives,  it  is  related  and  will  be 
addressed  here.  Section  10(a)(2)(A) 
requires  that  an  HCP  specify  the  impact 
which  will  likely  result  from  the  take  to 
be  permitted.  Both  Services  require 
applicants  to  include  certain 
information  about  the  species  to  be 
covered  by  an  HCP.  FWS  permit 
application  criteria  require 
identification  of  the  number,  age,  and 
sex  of  such  species,  if  known  (50  CFR 
17.22,  17.32).  NMFS  application  criteria 
require  a  description  of  the  anticipated 
impact,  including  amount,  extent,  and 
type  of  anticipated  taking  (50  CFR 
222.307).  While  evaluating  an  HCP,  we 
use  the  amount  of  incidental  take  as  a 
main  indicator  of  the  impact  the 
proposed  project  will  likely  have  on  the 
species.  Identifying  the  amount  of 
incidental  take  contributes  to  the 
analysis  of  whether  the  proposed 
incidental  take  permit  will  appreciably 
reduce  the  likelihood  of  survival  and 
recovery  of  the  species. 

There  are  situations  where  precisely 
quantifying  the  number  of  individuals 
that  are  anticipated  to  be  taken  is  a  less 
effective  method  than  estimating  the 
amount  or  extent  of  take  in  terms  of  the 
amount  of  habitat  altered.  What  is  most 
important  is  that  we  are  able  to  assess 
the  impact  of  the  anticipated  take  on  the 
species.  Regardless  of  how  the 
incidental  take  is  quantified,  it  must  be 
indicated  in  the  biological  opinion  the 
Services  complete  for  the  issuance  of 
the  permit  and  on  the  permit  itself. 

Adaptive  Management  Issues 

Issue  12:  Many  commenters  raised  the 
issue  as  to  the  correct  definition,  and, 
therefore,  correct  application  of 
adaptive  management.  Additionally, 


these  commenters  stated  that  under  the 
"scientific  definition"  of  adaptive 
management,  true  adaptive  management 
is  impossible  under  No  Surprises. 

Response  12:  The  Services  recognize 
the  use  of  the  term  within  the  scientific 
literature.  However,  the  phrase 
"adaptive  management"  is  used  in 
many  other  disciplines  and  contexts  and 
has  different  meanings  to  different 
people.  The  scientific  definition 
typically  follows  Holling  (1978)  and 
Walters  (1986)  (see  also  Walters  and 
Holling,  1990;  McLain  and  Lee,  1996; 
Walters  1997).  This  definition  is 
described  as  a  process  that  tackles  the 
uncertainty  in  management  of  natural 
resources  through  experimentation. 
Most  frequently,  this  involves  modeling 
to  determine  a  course  of  action  for  on- 
the-groimid  implementation  with 
monitoring  to  test  the  model's 
predictions.  Walters  (1986)  breaks  down 
categories  of  learning  through 
implementation  as  "active"  and 
"passive"  adaptive  management. 
Passive  adaptation  is  where  information 
obtained  is  used  to  determine  a  single 
best  course  of  action.  Active  adaptation 
is  developing  and  testing  a  range  of 
alternative  strategies  (Walters  and 
Holling  1990).  For  the  purposes  of  the 
HCP  program,  we  are  defining  adaptive 
management  as  a  method  for  examining 
alternative  strategies  for  meeting 
measurable  biological  goals  and 
objectives,  and  then,  if  necessary, 
adjusting  future  conservation 
management  actions  according  to  what 
is  learned. 

The  Services  are  incorporating  a 
broad  perspective  of  adaptive 
management,  with  the  key  components 
that  make  an  adaptive  process  in  HCPs 
meaningful.  These  components  include 
careful  planning  through  identification 
of  uncertainty,  incorporating  a  range  of 
alternatives,  implementing  a  sufficient 
monitoring  program  to  determine 
success  of  the  alternatives,  and  a 
feedback  loop  from  the  results  of  the 
monitoring  program  that  allows  for 
change  in  the  management  strategies. 
Because  the  Services  and  applicant 
provide  these  elements  up  front  in  the 
HCP,  they  are  consistent  with  No 
Surprises. 

The  addendum  makes  a  distinction 
between  adaptive  management  that 
would  have  a  more  experimental 
approach  versus  contingency  planning 
for  the  implementation  of  measures  in 
the  event  of  changed  circimistances 
where  there  is  little  uncertainty.  An 
HCP  can  provide  provisions  for  changed 
circumstances  that  does  not  involve 
adaptive  management. 


Issue  13:  One  commenter  stated  that 
all  HCPs  should  contain  adaptive 
management. 

Response  13:  As  stated  in  the 
addendum,  the  Services  will 
incorporate  adaptive  management 
strategies  when  appropriate.  Adaptive 
management  is  necessary  for  those  plans 
"that  would  otherwise  pose  a  significant 
risk  to  the  species  at  the  time  the  permit 
is  issued  due  to  significant  data  or 
information  gaps."  Not  all  HCPs  warrant 
adaptive  management,  although  any 
HCP  may  incorporate  an  adaptive 
management  strategy  if  agreed  upon  by 
the  applicant  and  the  Services. 

In  addition,  the  ability  for  applicants 
and  the  Services  to  build  contingency 
measures  into  an  HCP's  operating 
conservation  strategy  does  not  depend 
solely  on  the  use  of  adaptive 
management.  For  instance,  the  No 
Surprises  final  rule  provides  for 
planning  for  changed  circumstances. 
This  planning  involves  providing 
alternative  actions  for  possible  events 
that  may  alter  the  ability  of  an  HCP  to 
meet  its  biological  goals  and  objectives. 
An  adaptive  management  strategy- 
would  not  be  necessary  if  there  were  no 
significant  uncertainty  associated  with 
identifying  appropriate  responses  to 
potential  changed  circumstances. 

Issue  14:  One  commenter  stated  that 
adaptive  management  not  onjy  increases 
the  complexity  of  an  HCP  (and, 
therefore,  the  time  and  effort  involved 
in  its  development  and 
implementation),  but  the  uncertainty 
poses  an  economic  risk  to  permittees. 

Response  14:  We  agree  tnat  adaptive 
management  may  increase  the 
complexity  of  an  HCP.  However, 
adaptive  management  strategies  should 
be  commensurate  with  the  scope  of  the 
HCP  (e.g.,  the  smaller  the  scope  or 
impacts,  the  less  complex  the  HCP  and 
any  adaptive  management  if  warranted). 
Additionally,  all  HCPs  must  meet 
statutory  and  regulatory  issuance 
criteria  prior  to  approval  and  issuance 
of  a  permit.  Adaptive  management  is 
one  tool  available  to  applicants  and  the 
Services  that  can  be  used  to  meet  the 
issuance  criteria.  It  is  also  a  means  for 
increasing  the  flexibility  of  an  HCP.  A 
results-oriented  implementation 
program  lets  a  permittee  apply  a  number 
of  different  methods  for  achieving  a 
certain  goal,  rather  than  adiiering  to  an 
inflexible  list  of  prescriptions.  A  results- 
oriented  program  actually  provides 
some  certainty  to  the  permittee  by 
establishing  a  framework  to  modify'  the 
operating  conservation  strategy.  Results 
are  periodically  assessed,  and,  if 
shortcomings  are  evident,  previously 
agreed-upon  alternative  strategies  are 
implemented,  thereby  streamlining 
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additional  di.scussions  bt!tw««n  the 
Services  and  permittee. 

Setting  the  sideboards  and  structure 
during  development  of  the  HCP 
provides  applicants  certainty  in  the 
extent  of  rt!quirements  for  implementing 
an  adaptive  management  strategy.  As 
stated  in  the  No  Surprises  final  rule,  we 
will  not  require  a  permittee  to  make 
additional  mitigation  commitments, 
including  any  adaptive  management 
provisions,  beyond  what  was  agreed  to 
in  the  HCF,  permit,  and  lA.  if  used. 

Issue  15:  One  commeiiter  stated  that 
adaptive  management  should  not 
replace  good,  up-front  conservation 
measures. 

Response  15:  The  Services  agree  that 
adaptive  management  should  not  be 
used  in  place  of  developing  good  up- 
front conservation  measures  or  to 
postpone  addressing  difficult  issues 
However,  adaptive  management  may  be 
necessary  to  craft  a  framework  for 
addressing  un<:ertaintv  in  the  operating 
conservation  program  to  ensure  that  the 
measures  fulfill  the  biological  goals  and 
objectives  t)f  an  H(;F. 

Monitoring  Issues 

Issue  i  6.  Several  commenters  stated 
that  the  Services  should  establish 
minimum  standards  or  require  scientific 
standards  for  the  mcmitoring  program 
within  an  HCP 

Response  /«  Tht;  unplementing 
regulations  for  an  HCP  (50  CFR  17.22, 
17  ;12.  and  222  :il)7)  recjuire  a 
monitoring  component,  The  HCP 
Handbcjok  mcludes  guidance  on  what 
the  monitoring  component  of  an  HCP 
sbould  look  like.  However,  we  have 
n>fined  that  guidance  and  have 
incorporated  it  into  the  addendum.  The 
Services  agree  that  any  methodology 
and  techniques  involved  in  biological 
aspects  of  monitoring  should  be  based 
on  science.  The  addendum  does  state 
that  "The  monitoring  program  will  be 
based  on  sound  science.  Standard 
survey  or  other  previously-established 
monitoring  protocols  should  be  used 
Although  the  spet:ific  methods  u.sed  to 
gather  necessary  data  may  differ 
depending  on  the  species  and  habitat 
typ«!s,  monitoring  programs  should  use 
a  multispec;ies  approach  when 
appropriate."  Monitoring  approaches 
that  are  consistent  with  the  Handbook 
and  addendum  should  be  adequate  for 
assessing  whethf^r  the  HCF'  is  achieving 
its  biological  goals  and  objectives 

Issue  1  7:  Some  commenters  stated 
that  it  was  difficult  to  distinguish 
between  compliance  monitoring  and 
effetrts  and  efffictivtmess  monitoring 

Response  1  7:  The  Services  recognize 
that  it  may  be  difficult  to  distinguish 
between  the  two  types  of  monitoring 


particularly  when  the  actual  monitoring 
actions  may  overlap.  One  way  to 
distinguish  between  the  two  types  is 
that  compliance  monitoring  verifies  that 
the  permittee  is  carrying  out  the  terms 
of  the  HCP,  permit,  and  lA  (if  one  is 
used)  while  effects  and  effectiveness 
monitoring  evaluates  the  biological 
effects  of  the  permitted  action  and 
determines  whether  the  effectiveness  of 
the  operating  conservation  program  of 
the  HCP  is  consistent  with  the 
assumptions  and  predictions  made 
when  the  HCP  was  developed  and 
approved.  The  permittee  is  primarily 
responsible  for  ensuring  that  their  HCP 
is  working  as  planned  and  the  Services 
are  primarily  responsible  for  monitoring 
whether  the  permittee  is  complying 
with  permit  requirements. 

Issue  18:  A  few  commenters  suggested 
that  the  Services  identify,  in  the 
addendum,  minimum  qualifications  for 
personnel  conducting  monitoring. 

Response  J  8  The  addendum  does 
state  that  the  personnel  conducting  the   . 
monitoring  should  be  qualified. 
However.  th(!  necessary  qualifications 
depend  upon  what  is  being  monitored. 
Since  HCPs  are  highly  variable,  the 
addendum  is  flexible  about  the 
minimum  qualifications  of  personnel 
conducting  the  monitoring,  and  the 
Services'  staff  will  determine  whether 
the  person  or  company  conducting  the 
monitoring  is  qualified. 

Issue  19:  One  commenfer  suggested 
the  Services  require  all  monitoring 
programs  to  include  population  counts. 

Response  19:  Population  monitoring 
may  not  be  appropriate  for  all  HCPs. 
The  scope  of  any  HCP  monitoring 
program  should  be  in  proportion  to  the 
scope  of  that  HCP.  If  an  HCP  affects  only 
a  portion  of  a  population,  the  permittee 
should  not  bt!  resp<jnsible  for 
monitoring  the  entire  population.  In 
addition,  it  may  or  may  not  be 
appropriate  for  a  particular  HCP  to 
include  counting  of  populations  or 
individuals.  The  appropriate  unit  of 
measure  in  a  monitoring  program 
depends  upon  the  specific  impacts  and 
operating  conservation  program  within 
an  H('P  and  the  biological  goals  and 
objectives  of  the  HCP'.  The  unit  of 
measiirt!  also  depends  on  how  the 
species  usf^s  the  habitat  to  be  affected. 
However,  the  Services  should 
coordinate  monitoring  programs  to 
obtain  a  larger  picture  of  the  status  of  a 
population. 

Issue  20:  Some  commenters  suggested 
that  self-reporting  should  not  be  used  as 
a  means  to  demonstrate  that  the 
permittee  is  in  compliance  with  the 
terms  of  an  HCP 

Response  20:  We  are  not  limited  to 
self-reporting  for  compliance 


monitoring.  However,  the  limited 
resources  available  to  the  Services  to 
conduct  monitoring  necessitates  our 
reliance  on  the  working  relationships 
between  us  and  the  permittees  to  verify 
compliance.  As  discussed  in  the 
addendum,  where  appropriate,  we  may 
conduct  our  own  evaluation,  including 
site  visits.  The  Services  should  be  able 
to  use  the  periodic  reports  made  by 
permittees  as  one  method  in 
determining  whether  the  permittee  is  in 
compliance.  Periodic  reports  may  be  our 
first  source  of  information  about  the 
implementation  of  an  HCP.  From  these 
reports,  we  may  catch  discrepancies  that 
alert  us  to  possible  implementation 
problems.  Also,  the  information 
obtained  to  determine  effects  and 
effectiveness  may  be  the  same 
information  needed  to  determine 
compliance.  We  do  not  want  to  use 
limited  resources  on  duplicative 
monitoring  efforts. 

Permit  Duration  Issues 

Issue  21:  One  commenter  suggested 
that  the  Services  link  the  duration  of  the 
permit  to  recovery  of  the  species 
covered  by  an  HCP. 

Response  21:  We  assume  that  this 
comment  refers  to  linking  duration  of 
the  permit  to  completion  of  recovery 
goals  where  HCPs  have  a  "recovery 
standard."  We  discuss  the  relationship 
of  the  HCP  program  and  recovery  in  the 
above  responses. 

Issue  22:  Some  commenters  stated 
that  we  should  not  place  time  limits  on 
mitigation  measures. 

Response  22:  This  comment  seems  to 
reflect  a  misunderstanding  regarding  the 
duration  of  an  incidental  take  permit. 
Permit  duration  is  the  length  of  time 
during  which  the  permittee  has 
incidental  take  authorization.  HCPs  may 
be  designed  such  that  mitigation 
measures  are  in  effect  for  longer  periods 
of  time,  including  in  perpetuity,  than 
the  time  the  incidental  take  permit  is  in 
effect. 

Public  Participation  Issues 

Issue  23:  Many  comments  pertained 
to  whether  the  Services  or  the  applicant 
decides  who  participates  in  the 
development  of  HCPs.  Most  commenters 
stated  that  the  applicant  should  not 
decide  who  participates,  and  offered 
alternatives  including  mandatory 
stakeholder  or  interested  party 
participation,  and  leaving  the  decision 
up  to  the  Services. 

Response  23:  The  experience  of  the 
Services  shows  that  the  more  public 
participation  in  the  development  phase 
of  an  HCP.  the  more  likely  it  will  be 
accepted  by  the  public.  However,  we 
maintain  that  the  inclusion  of  other 


interested  parties  in  the  development  of 
an  HCP  is  ultimately  the  decision  of  the 
applicant.  The  ESA  and  its 
implementing  regulations  do  not 
mandate  public  participation  before  an 
applicant  submits  a  permit  application; 
only  a  public  comment  period  after  it  is 
submitted  and  published  in  the  Federal 
Register.  We  strongly  encourage 
applicants  to  include  more  public 
participation  at  all  stages  of 
development. 

Issue  24:  Some  commenters  suggested 
that  scientists  should  be  involved  in  the 
development  of  HCPs.  Another 
commenter  stated  that  all  HCPs  should 
be  subject  to  peer  review. 

Response  24:  During  consideration  of 
whether  to  issue  an  incidental  take 
permit,  the  Services  are  required  to  use 
the  best  available  scientific  and 
commercial  information.  Such  data 
come  from  a  variety  of  sources: 
scientific  literature  and  peer-reviewed 
publications,  in-house  expertise,  other 
State  or  Federal  agencies,  academia,  and 
non-governmental  organizations,  to 
name  a  few.  For  listed  species,  the 
Services  can  draw  upon  a  number  of 
existing  information  sources,  all  of 
which  have  gone  through  peer  and 
public  review.  ESA  listing  packages  are 
used  to  gain  further  species-specific 
biological  information,  and  where 
possible,  the  Services  will  draw  upon 
recovery  plans  to  identify  conservation 
and  monitoring  measiu-es  and  objectives 
for  listed  species.  The  addendum 
encourages  applicants  to  use  scientific 
advisory  committees  during  the 
development  and  implementation  of  an 
HCP,  especially  large-scale  ones. 

The  applicant's  integration  of  a 
scientific  advisory  committee  and 
perhaps  other  stakeholders  improves  the 
development  and  implementation  of 
any  adaptive  management  strategy. 
Advisory  committees  can  assist  the 
Services  and  applicants  in  identifying 
key  components  of  uncertainty  and 
determine  alternative  strategies  for 
addressing  that  uncertainty.  We  also 
encourage  the  use  of  peer-review  for  an 
HCP.  An  applicant,  with  guidance  from 
the  Services,  may  seek  independent 
scientific  review  of  specific  sections  of 
an  HCP  and  its  operating  conservation 
strategy  to  ensure  the  use  of  the  best 
scientific  information  for  HCP 
development. 

Issue  25:  One  commenter  requested 
that  the  public  comment  period  under 
the  National  Environmental  Policy  Act 
(NEPA)  for  HCPs  not  be  extended! 
Another  comment  suggested  that  the 
Services  process  incidental  take  permits 
with  Environmental  Impact  Statements 
within  nine  months,  and,  if  that 
deadline  is  not  met,  we  would  be 


required  to  issue  the  permit  within  30 
days. 

Response  25:  The  addendum  contains 
changes  to  the  existing  HCP  public 
comment  period  but  does  not  change 
any  public  input  required  by  the 
Council  on  Environmental  Quality 
regulations  for  implementing  the 
procedural  provisions  of  NEPA  (40  CFR 
1500-1508). 

The  intent  of  the  addendum  is  to 
ensiu"e  the  public  has  sufficient 
opportunity  to  review  and  provide 
comment  on  all  HCPs,  regardless  of  the 
public  review  reqiiirements  of  NEPA.  To 
accomplish  this,  the  addendum  lays  out 
the  various  public  review  requirements 
for  HCPs  with  different  levels  of  impact. 
For  example,  low-effect  HCPs,  which 
are  categorically  excluded  from  the 
NEPA  process,  will  have  a  minimum  30- 
day  public  review  and  comment  period. 
The  public  review  period  for  large, 
complex  HCPs  is  90  days,  unless  there 
is  significant  public  involvement  during 
development.  All  other  HCPs  (including 
large  complex  HCPs  with  significant 
public  involvement)  will  be  made 
available  for  review  and  comment  for  a 
minimum  of  60  days. 

The  addendum  contains  target  time 
frames  for  us  to  process  an  incidental 
take  permit  application.  The  target 
processing  time  frame  for  an  HCP  that 
includes  an  Environmental  Impact 
Statement  (EIS)  is  up  to  one  year, 
including  the  90-day  comment  period 
(or  60-days  if  significant  pubUc 
participation  has  occurred).  However, 
we  cannot  issue  a  permit  until  we  have 
determined  that  it  meets  the  issuance 
criteria  under  section  10(a)(2)(B)  of  the 
ESA.  Because  of  the  complexity 
associated  with  an  HCP  that  has  an  EIS, 
we  need  the  target  processing  time 
frame  of  one  year  to  determine  whether 
to  issue  the  permit.  One  method  to 
reduce  the  amount  of  time  needed  to 
process  a  permit  application  is  for  an 
applicant  to  include  up-front  public 
participation  during  HCP  development. 

Required  Determinations 

Regulatory  Planning  and  Review, 
Regulatory  Flexibility  Act,  and  Small 
Business  Regulatory  Enforcement 
Fairness  Act 

This  final  policy  was  subject  to  Office 
of  Management  and  Budget  (OMB) 
review  under  Executive  Order  12866. 

a.  This  policy  will  not  have  an  annual 
economic  effect  of  $100  million  or 
adversely  affect  an  economic  sector, 
productivity,  jobs,  the  environment,  or 
other  units  of  government.  A  cost- 
benefit  and  economic  analysis  is  not 
required.  The  primary  purpose  of  the 
addendum  is  to  incorporate  the  5-point 


policy,  which  was  published  in  draft 
form  on  March  9,  1999,  into  the  final 
Handbook  for  Habitat  Conservation 
Planning  and  Incidental  Take  Permitting 
Process.  This  HCP  Handbook  addendum 
provides  additional  guidance  on  five 
concepts  that,  although  treated  oidy 
briefly  in  the  handbook,  are  in 
widespread  use  in  existing  and 
developing  HCPs.  The  main  purpose  of 
this  addendum  is  to  provide  a 
consistent  approach  to  these  concepts 
for  future  HCPs.  The  five  concepts 
addressed  in  this  addendum  include 
biological  goals  and  objectives,  adaptive 
management,  monitoring,  permit 
duration,  and  public  participation. 

The  HCP  program  and  the  associated 
section  10  permits  have  been  in  place 
for  approximately  17  years.  The  1982 
amendments  to  the  ESA  created  a 
statutory  framework  for  the  HCP 
program  that  was  built  primarily  around 
four  permit  application  criteria  and  four 
permit  issuance  criteria.  We 
promulgated  regulations  in  1985  in 
order  to  implement  the  Congressionally 
created  HCP  program.  The  statutory  and 
regulatory  framework  for  HCPs  has 
remained  luichanged  since  it  was  first 
put  into  place.  The  five  concepts 
addressed  in  this  addendum  are  an 
outgrowth  of  the  statute  and  regulations. 
This  addendum  does  not  create  these 
concepts,  nor  does  it  change  the  current 
regulations  or  general  application  of  the 
concepts  in  practice. 

In  order  to  analyze  the  economic 
effect  of  this  addendum,  we  reviewed 
the  potential  of  this  policy  to  have  an 
effect  on  HCPs  in  three  different  areas: 
the  cost  of  HCP  development,  the  cost 
of  HCP  minimization  and  mitigation, 
and  The  cost  of  HCP  implementation. 
Past  and  current  experience  with  the 
HCP  program  leads  us  to  predict  that  we 
will  complete  and  approve 
approximately  35  new  HCPs  each  year 
into  the  foreseeable  future.  We  expect 
that  the  size  and  complexity  of  the 
expected  35  HCPs  per  year  will 
continue  to  vary  from  the  extremely 
small,  single-species  HCP  to  multi- 
species  HCPs  covering  more  than  a 
million-acre  planning  area  (see  Table  1). 
Based  on  past  and  current  experience, 
we  predict  that  20  of  the  expected  35 
HCPs  per  year  will  be  relatively  small 
and  simple  HCPs  covering  one  or  a  few 
listed  species  (of  which  8  may  be 
deemed  "low  effect").  The  HCPs  of 
medium  size  and  complexity  are 
expected  to  account  for  another  1 2  of 
the  35  HCPs,  and  the  remaining  three 
HCPs  are  expected  to  be  large,  complex 
HCPs. 
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Table  1.— Size  Distribution  of 
HCPs  According  to  Planning 
Area,  as  of  December  31.  1999 

(Some  plans  have  both  short-lerm  and  long- 
term  HCPs.  where  the  total  amount  of  area 
addressed  in  the  shon-term  HCP  is  irnrluded 
within  the  total  area  of  the  subsequent  iong- 
term  HCP  Therefore,  the  numbers  of  HCPs 
accounted  for  above  will  not  total  the  num- 
t>er  of  HCPs  that  have  been  issued  A  few 
HCPs  were  not  included  in  this  tally  be- 
cause they  addressed  the  planning  areas  in 
linear  miles  instead  of  acres  J 


SJ2e  of  HCPs 

Number 
of  HCPs 

Less  than  1  acre 

44 

Between  1-10  acres       

64 

Between  10-100  acres 

56 

Between  100-500  acres 

37 

Between  500-1,000  acres 

11 

Between  1,000-10.000  acres    . 

17 

Between  10,000-100.000  acres 

14 

Between  100.000-500.000  acres 

10 

Between           500,000-1,000.000 

acres 

4 

Greater  than  1 ,000.000  acres    

2 

The  Effect  of  Additional  Policy 
Guidance  on  Biulugic:al  Goals  and 
Objectives 

This  addfindum  emphasizes  the 
benefit  of  explicitly  articulating  why  the 
minimization  and  mitigation  efforts  in 
an  HCP  are  being  provided  and  what 
they  are  expected  to  accomplish.  The 
thrust  of  this  concept  is  aimed  at  the 
HCP  preparation  phase.  We  have  no 
reason  to  believe  if  will  have  any  effe«:f 
on  an  HCPs  minimization  and 
mitigation  or  on  HCP  implementation. 
From  the  very  beginning  of  the  HC;P 
program,  biological  goals  and  objectives 
have  been  introrporafed  into  HCPs. 
sometimes  in  an  explicit  manner  and  in 
other  cases  in  an  implicit  manner.  For 
example,  in  the  first  HCP.  which  was 
used  by  Congress  as  a  model  for  the 
1982  amendments  to  the  ESA.  the  HCP 
states  that  the  "purpose  of  the  (HCP|  is 
to  provide  for  the  indefinite 
perpetuation  of  the  Mission  Blue  and 
Callippe  Silverspot  butterflies  on  San 
Bruno  Mr)untain.  as  well  as  to  conserve 
*    *    *  the  value  *    *    *  as  a  remnant 
ecosystem   *    *    *  The  more  pervasive 
goal  is  to  simultaneously  provide  for  the 
perpetuation  and  enhancement  of  the 
grassland  habitat  which  supports  the 
butterflies   *    "    *  The  focus  of 
pre.servation  is  on  the  grassland  becau.se 
this  is  thought  *    *    *  to  be  the  ancestral 
native  habitat.  *    *    '"  [Sun  Bruno 
Mountain  Awa  Habitat  Conscnation 
Plan.  Final  1991 1  A  more  recent 
example  from  an  HCP  developed  in 
Texas  states  "the  main  goal  of  the  HCP 
is  to  *    *    *  minimize  and  mitigate  the 
impacts   ♦    *    *  This  main  goal  is 
achieved  bv  onsite  conservation 


measures  •   •    *  and  the  acquisition  and 
dedication  of  preser\'e  lands  for  the 
warbler  adjacent  to  an  existing  habitat 
preserve  and  within  the  same  warbler 
recoven,'  unit  as  the  proposed 
development."  [Environmental 
Assesswrnt  and  Habitat  Conservation 
Plan.  Issuance  of  an  Endangered 
Species  Section  101  a  I  Permit  for  the 
Incidental  Take  of  the  Golden-cheeked 
Warbler  I Dendroica  chrysoparial  during 
construction  and  Operation  of  the 
Approximate  24-acre  Single  Family 
Residential  Development.  Canyon 
Ridge.  Phase  A.  Section  3.  Austin, 
Travis  Count\:  Texas,  December.  1994). 

The  second  issuance  criterion  in 
section  10  of  the  ESA  requires  a  finding 
that  the  applicant  "will,  to  the 
maximum  extent  practicable,  minimize 
and  mitigate  the  impacts.  *   *   *"This 
criterion  inherently  requires  a 
discussion  of  the  minimization  and 
mitigation  efforts  and  their  relationship 
to  the  project  impact  and  the  desired 
outcome  of  the  HCP.  We  believe  that  the 
decision  documents  examining  this 
criterion  are  of  higher  quality  when 
biological  goals  and  objectives  are  made 
explicit.  This  addendum  is  directed 
towards  agency  personnel  and  does  not 
seek  to  alter  the  permit  application 
f:riteria  or  otherwise  require  anything 
new  of  permit  applicants.  We  already 
encourage  HCP  applicants  to  provide  an 
explicit  discussion  of  biological  goals 
and  objectives,  but  this  addendum  will 
not  mandate  such  a  discussion  in  the 
HCP.  Instead,  this  addendum  will 
ensure  that  tlie  agency  decision 
documents  that  analyze  the  HCP  contain 
an  explicit  discussion  of  biological  goals 
and  objectives. 

We  do  not  expect  that  policy  guidance 
riKjuiring  an  explicit  articulation  of 
biological  goals  and  objectives  that 
already  exist  in  some  form  in  the  HCP 
will  require  any  significant  additional 
time  or  effort.  The  incorporation  of  this 
addendum  into  the  handbook  reflects 
support  for  existing  practice  more  than 
it  does  a  new  policy  development.  As 
such,  and  given  the  relative  ease  of 
explaining  the  goals  of  conservation 
measun's,  we  believe  that  this  policy 
will  have  little  to  no  economic  effect  on 
small  entities  or  any  other  entity.  In 
addition,  we  have  determined  that 
providing  a  numerical  or  quantitative 
description  of  this  deminimus  effect  is 
not  practical  and  we  have,  therefore, 
provided  a  narrative  analysis  instead. 

The  Effect  of  Additional  Policy 
(Juidance  on  Adaptive  Management 

The  HCP  Handbook  already  provides 
policy  guidance  on  adaptive 
management,  and  thus  this  addendum 
merely  provides  additional  refinement. 


The  concept  of  adaptive  management 
has  been  both  broadly  and  narrowly 
defined  by  the  disciplines  that  use  the 
concept  VVe  are  embracing  a  somewhat 
broad  definition  of  the  term  as 
supported  by  the  scientific  literature, 
and  one  of  the  reasons  for  additional 
policy  guidance  on  this  concept  is  to 
explain  our  application  of  the  concept 
of  adaptive  management  compared  to 
the  narrower  definition  favored  in  some 
academic  circles. 

Adaptive  management  has  been 
widely  used  in  the  HCP  program  from 
the  very  beginning.  The  first  HCP.  San 
Bruno  Mountain,  utilized  the  concept, 
stating:  'notwithstanding  the 
considerable  knowledge  gained  through 
the  biological  study,  the  Habitat 
Conservation  Plan,  in  concept  and  in 
implementation,  is  novel  and  in  many 
ways,  experimental.  There  are  many 
biological  uncertainties  which 
inescapably  remain  at  the  outset  of  such 
an  ambitious  undertaking  which  can 
only  be  resolved  through  an  ongoing 
program  of  applied  research  designed 
specifically  to  direct  Plan 
implementation."  [San  Bruno  Mountain 
Area  Habitat  Conservation  Plan.  Final 
1991.  emphasis  in  original].  Since  the 
San  Bruno  plan,  many  HCPs.  especially 
the  larger  and  more  complex  HCPs,  have 
utilized  adaptive  management  concepts 
in  one  form  or  another.  Examples 
include  the  Washington  County  HCP  in 
Utah  and  the  Plum  Creek  Timber 
Company  1-90  Corridor  HCP  in 
Washington.  Arguably  some  of  the 
measures  in  these  HCPs  that  can  be 
categorized  as  adaptive  management 
were  included  in  an  attempt  to  meet 
regulatory  requirements  concerning 
unforeseen  and  changed  circumstances. 
The  section  10  regulations  require  that 
permit  applicants  develop  procedures  to 
address  unforeseen  circumstances  (50 
CFR  17.22(b)(l)(iii)(B).  17.32(b)(l)(iii)(B) 
for  FWS  and  50  CFR  222.307(g)  for 
NMFS)  and  make  the  existence  of  these 
procedures  a  precondition  to  permit 
issuance.  See  50  CFR  17.22(b)(2)(iii)  and 
17.32(b)(2)(iii)  for  FWS  and  50  CFR 
222.307(g)  for  NMFS.  The  No  Surprises 
rulemaking  expanded  on  the 
contingency  planning  aspects  of  the 
HCP  program  by  requiring  contingency 
planning  for  chcuiged  circumstances  that 
are  foreseeable  (See  63  FR  8859 
(Februar\'  23.  1998)).  This  addendum  on 
adaptive  management  does  not  mandate 
the  contingency  planning  identified 
above,  even  if  some  of  the  procedures 
adopted  fall  under  the  heading  of 
adaptive  management. 

The  addendum  states  that  adaptive 
management  will  be  used  for  HCPs  that 
are  faced  with  significant  data  gaps.  We 
believe  that  an  HCP  that  fails  to  address 
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significant  data  gaps  will  not  meet  the 
issuance  criteria  of  the  ESA.  It  is. 
therefore,  not  the  addendum  itself  that 
mandates  the  use  of  adaptive 
management  in  cases  of  significant  data 
gaps,  but  is  instead  the  applicant's  need 
to  overcome  data  gaps  and  still  meet  the 
permit  issuance  criteria  established  in 
the  ESA.  Current  practice  on  the  ground 
is  to  rely  on  adaptive  management  to 
overcome  data  gaps.  This  addendum 
provides  policy  support  for  this  existing 
practice,  but  does  not  change  the  status 
quo.  We,  therefore,  determine  that  the 
addendum's  coverage  of  adaptive 
management  will  not  effect  small 
entities  to  any  measurable  degree. 

The  Effect  of  Additional  Policy 
Guidance  on  HCP  Monitoring 

This  addendum  does  not  impose  any 
new  monitoring  requirements. 
Monitoring  is  already  required  by  the 
section  10  regulations.  In  the  preamble 
to  the  final  rule  promulgating  the 
section  10  regulations,  we  agreed  with 
a  commenter  that  the  Service  should 
monitor  the  implementation  of  a 
conservation  plan  and  accordingly 
finalized  revisions  to  sections 
17.22(b)(l)(iii)(B).  17.22(b)(3), 
17.32(b)(l)(iii)(B)  and  17.32(b)(3)  to 
require  that  conservation  plans  specify 
the  monitoring  measures  to  be  used  and 
to  authorize  imposition  of  necessary 
monitoring  as  a  condition  of  each 
permit."  50  FR  39681.  39684 
(September  30,  1985).  NMFS  also 
included  a  monitoring  requirement  in 
their  section  10  regulations  (50  CFR  307 
(d)). 

This  addendum  seeks  to  refine 
existing  monitoring  policy  by  organizing 
the  types  of  monitoring  being  conducted 
into  categories,  including  compliance 
monitoring,  effect  monitoring,  and 
effectiveness  monitoring.  The 
addendum  also  seeks  greater 
compatibility  of  monitoring  data  across 
HCPs.  Neither  of  these  policy  additions 
is  expected  to  have  any  economic 
impact.  Current  practice  entails  the  HCP 
applicant  and  the  Services  working 
together  to  arrive  at  a  monitoring 
program  that,  based  on  the  specifics  of 
the  HCP  and  the  species  involved,  is 
robust  enough  to  provide  the 
information  the  parties  feel  will  be 
needed.  This  addendum  does  not  alter 
current  practice  and  instead  reiterates 
the  regulatory  requirement  and  provides 
policy  recognition  and  support  for  the 
current  practice. 

The  Effect  of  Policy  Guidance  on  Permit 
Duration 

The  section  10  regulations  provide 
factors  that  the  Director  should  consider 
in  determining  permit  duration.  The 


Handbook  did  not  provide  any 
treatment  of  the  issue  of  permit 
duration.  This  addendum  would  add  a 
short  provision  to  the  Handbook  that 
essentially  repeats  verbatim  the 
regulatory  language  on  permit  duration. 
Even  though  the  addendum  does  not 
expand  on  the  regulations'  treatment  of 
permit  duration,  we  believe  that  the 
Handbook  should  provide  coverage  of 
all  aspects  of  the  program  and  it  will 
thus  be  beneficial  to  include  this 
provision  in  the  Handbook.  The  policy 
guidance  on  permit  duration  will  not 
affect  the  current  approach  to 
determining  permit  duration  and  will, 
therefore,  not  have  any  effect. 

The  Effect  of  Additional  Policy 
Guidance  on  Public  Participation 

In  the  area  of  public  participation, 
this  addendum  signals  a  departure  from 
the  current  practice  in  the  Handbook  by 
increasing  the  length  of  the  public 
comment  period  for  many  HCPs  by 
thirty'  days.  The  ESA  requires  a 
minimum  of  a  thirty  day  public 
comment  period,  but  does  not  prohibit 
longer  public  comment  periods.  This 
addendum  provides  that  "low  effect" 
HCPs  will,  as  a  general  matter,  continue 
to  be  provided  to  the  public  for  a  thirty 
day  comment  period.  The  addendum 
thus  does  not  change  the  current 
approach  for  low  effect  HCPs,  which  we 
expect  will  comprise  eight  of  the 
predicted  thirty-five  new  HCPs  per  yeaj. 
The  addendum  indicates  most  other 
HCPs  will  be  provided  to  the  public  for 
a  sixty  day  comment  period.  Finally  the 
addendum  states  that  large,  complex 
HCPs  will  need  to  have  a  ninety  day 
public  comment  period  unless  the 
applicant  has  taken  steps  to  involve  the 
public  earlier  in  the  HCP  process,  in 
which  case  the  HCP  will  qualify  for  the 
sixty  day  comment  period. 

Tnis  policy  guidance  on  public 
participation  has  the  potential  to  affect 
twenty-seven  HCPs  per  year.  The  large, 
complex  HCPs,  predicted  to  account  for 
three  of  the  new  HCPs  per  year,  have 
historically  been  associated  with 
extensive  public  notice  and 
involvement,  often  through  the  EIS 
process  under  NEPA.  This  type  of 
public  involvement  would  qualify  these 
HCPs  for  the  sixty  day  comment  period. 
The  parallel  NEPA  process  will 
typically  require  significant  comment 
time  periods,  often  matching  or 
exceeding  the  time  periods  established 
by  this  addendum.  We  have  also 
observed  that  the  large  HCPs  of  the  past 
were  noticed  for  more  than  the 
minimum  thir+y  days  required  by 
section  10  simply  because  of  their  size 
and  complexity  and  in  response  to 
requests  for  extensions  from  the  public. 


We  have,  therefore,  determined  that  this 
addendum  will  not  alter  the  current 
practice  with  regard  to  the  length  of 
public  conunent  periods  and  large 
HCPs.  Based  on  this  determination,  we 
conclude  that  this  policy  guidance  on 
public  participation  will  not  have  an 
economic  effect. 

Of  the  remaining  twenty-four 
expected  HCPs  per  year,  we  expect  at 
least  four  of  those  HCPs  would  have 
longer  than  the  minimum  public 
comment  period  because  of  reasonable 
public  requests  for  extensions.  There 
are,  therefore,  twenty  HCPs  per  year  that 
could  potentially  be  effected  by  the 
policy  guidance  on  public  participation. 
Of  these  twenty  HCPs,  only  a  small 
number  are  expected  to  actually  have  all 
local  approvals  in  hand  and  be  ready  to 
proceed  before  the  conclusion  of  HCP 
processing,  including  the  public 
comment  period.  Unless  an  HCP 
applicant  is  otherwise  ready  to  begin 
project  implementation,  we  do  not 
believe  an  additional  thirty  days  of 
public  comment  will  have  any 
economic  effect.  For  the  small  number 
of  HCPs  that  may  be  waiting  for  the  HCP 
process  to  be  completed,  the  economic 
effect  of  a  thirty  day  extension  to  the       , 
process  will  depend  tremendously  on 
the  scale  and  type  of  project.  In 
addition,  many  projects  will  be  able  to 
proceed  in  part  prior  to  permit  issuance, 
providing  there  is  no  incidental  take  of 
species  or  a  preclusion  of  the 
development  of  reasonable  and  prudent 
alternatives.  See  16  U.S.C.  1536(d).  HCP 
apphcants  will  be  fully  aware  of  the 
addendum's  public  participation  time 
lines  and  will,  therefore,  be  able  to 
factor  the  additional  public  comment 
period  into  their  HCP  planning  early. 
This  early  recognition  of  the  time  lines 
may  prove  beneficial  compared  to 
planning  on  a  thirty  day  comment 
period  only  to  find  near  the  end  of  that 
period  that  the  Services  has  decided 
sound  grounds  exist  for  an  extension. 
Based  on  this  narrative  analysis,  we 
conclude  that  an  increase  in  public 
comment  periods  will  have  a  negligible 
economic  effect. 

In  summary',  the  5  Point  HCP 
addendum  provides  recognition  and 
policy  support  for  existing  practices  in 
each  of  the  five  concept  areas  discussed 
above.  The  addendum  does  not  change 
the  current  statutory'  or  regulatory 
framework  and  merely  provides 
refinements  to  existing  policy.  As  a 
result,  the  addendum  will  not  have  a 
significant  economic  effect. 

D.  This  addendum  will  not  create 
inconsistencies  with  other  agencies' 
actions.  The  addendum  to  the  HCP 
Handbook  does  change  the  existing 
requirements  for  a  HCP.  The  addendum 
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is  intended  to  assist  Government 
employees  and  as  suc:h  mav  also  assist 
the  public.  The  only  change  to  the  H(,'P 
Handbook  included  in  the  addendum  is 
to  provide  adequate  time  for  public 
comment  when  developing  HClPs. 

c.  This  policy  will  not  materially 
affect  entitlements,  grants,  user  fees, 
loan  programs,  or  the  rights  and 
obligations  of  their  recipients  The 
addendum  to  the  H(1P  Handbook  was 
developed  solely  to  provide  consistency 
to  the  HC.P  program  and  is  intended  as 
guidance  for  the  Government. 

d.  This  policy  will  not  raise  novel 
legal  or  policy  issues  The  addendum  to 
the  HCP  Handbook  was  developed  to 
provide  clarification  for  the  HClP 
process  and  does  not  change  regulations 
or  significantly  change  existing  policy. 

The  Departments  of  Interior  and 
Commerce  certify  that  this  policy  will 
not  have  a  significant  (H:onomic  effect 
on  a  substantial  number  of  small  entities 
as  defined  under  the  Regulatory 
Flexibility  Act  {5  ll.S.C  BOl  et  sfq]. 
There  are  more  than  248  existing  HCPs 
of  which  106  are  for  small  entities  and 
142  are  for  corporations  or  other  large 
entities.  The  addendum  does  not  change 
jhe  ability  of  small  entities  to  develop 
HCPs  in  the  future.  The  Services  expect 
small  entities  will  have  the  same 
proportion  of  future  HCPs 

This  policy  is  not  a  major  rule  under 
5  U.S.C.  804(2),  the  .Small  Business 
Regulatory  Enforcement  Fairness  Act. 
This  policy: 

1  Does  not  have  an  annual  eff«:t  on 
the  economy  of  $100  million  or  more 

2.  Will  not  cause  a  major  increase  in 
costs  or  prices  for  consumers, 
individual  industries.  Federal.  State,  or 
local  government  agencies,  or 
geoijraphic  regions. 

3>Does  not  nave  significant  adverse 
effects  on  competition,  employment, 
investment,  producrtivity,  innovation,  or 
the  ability  of  US  -based  enterprises  to 
compete  with  foreign-based  enterprises. 
The  purpose  of  the  addendum  is  to 
provide  Federal  employees  the  guidance 
required  for  the  consistent  application 
of  the  Handbcjok  for  developing  HCPs 
The  addendum  will  provide  some 
simplification  to  the  HCP  Program  due 
to  clarification  of  proc«!sses 

f  'nfundfd  MundaU^s  Reform  Act 

In  accordance  with  the  Unfunded 
Mandates  Reform  Act  (2  U  S.C    lliOl  H 
seq]: 

a.  This  addendum  will  not 
'"significantly  or  unujuelv"  affect  small 
governments   A  Small  Government 
Agency  Plan  is  not  required  The  HCiP 
Handbook  provides  guidance  to  Federal 
employees  involved  in  reviewing  and 
approving  incidental  take  permits  that 


include  habitat  conservation  plans.  The 
HC'Ps  and  permits  generally  are 
coordinated  with  appropriate  State  and 
local  governments  to  include  their 
views  on  the  activities  covered  by  the 
permit  (in  many  cases,  the  activities  also 
require  State  or  local  government 
authorization).  In  some  instances,  the 
applicant  is  the  local  government 
seeking  incidental  fake  permits  for 
activities  planned  and  conducted  within 
its  area  of  jurisdiction.  The  addendum 
does  not  change  this  process  by 
encouraging  applicants  to  coordinate 
with  State  agencies.  As  with  all  other 
applications,  this  addendum  will  not 
have  an  effect  on  small  governments 

b.  This  policy  will  not  produce  a 
Federal  mandate  of  $100  million  or 
greater  in  any  year.  i.e..  it  is  not  a 
"significant  regulatory  action  "  under 
the  Unfunded  Mandates  Reform  Act. 
See  discussion  in  the  section  titled 
"Regulatory  Planning  and  Review. 
Regulatory  Flexibility  Act.  and  Small 
Business  Regulatory-  Enforcement 
Fairness  Act." 

Takings  Implication  Assessment 

In  accordance  with  Executive  Order 
12630.  the  policy  does  not  have 
significant  takings  implications.  A 
takings  implication  assessment  is  not 
required  The  addendum  guides 
employees  in  the  evaluation  and 
approval  of  applications  for  incidental 
take  permits  under  existing  law. 

Federalism  Assessment 

In  accordance  with  Executive  Order 
13132,  the  policy  does  not  have 
sufficient  Federalism  implications  to 
warrant  preparation  of  a  Federalism 
assessment.  This  addendum  does  not 
change  the  relationship  betw€>en  the 
Services  and  applicants,  nor  does  it  alter 
the  Services'  relationship  with  State  and 
local  governments  within  the  HCP 
Program 

Qvj/  Justice  Reform 

In  accordance  with  Executive  Order 
1 2988.  the  Office  of  the  Solicitor  has 
d(?termined  that  the  policy  does  not 
unduly  burden  the  judicial  system  and 
meets  the  requirements  of  sections  3(a) 
and  3(b)(2)  of  the  Order. 

Paperwork  Reduction  Act 

This  addendum  df)es  not  require  an 
information  collection  under  the 
Paperwork  Reduction  Act.  A  related 
information  collection  associated  with 
incidental  take  permits  is  covered  by 
existing  OMB  approvals  (#1018-0094 
for  FWS  #0648-0230  for  NMFS). 


Motional  Environmental  Policy  Act 

The  Department  of  the  Interior  has 
determined  that  the  issuance  of  the 
policy  is  categorically  excluded  under 
the  Department's  National 
Environmental  Policy  Act  procedures  in 
516  DM  2.  Appendix  1.10.  The  National 
Oceanic  and  Atmospheric 
Administration  (NOAA)  has  determined 
that  the  issuance  of  this  guidance 
qualifies  for  a  categorical  exclusion  as 
defined  by  the  NOAA  216-6 
Administrative  Order.  Environmental 
Review  Procedure. 

Section  7     Consultation 

The  Services  do  not  need  to  complete 
a  section  7  consultation  on  this  final 
policy.  An  intra-Service  consultation  is 
completed  prior  to  issuing  incidental 
take  permits  under  10(a)(1)(B)  of  the 
Endangered  Species  Act  associated  with 
individual  HCPs. 

Authority 

The  authority  for  this  action  is  the 
Endangered  Species  Act  of  1973.  as 
amended  (16  U.S.C.  1531  et  seq). 

Addendum  to  The  HCP  Handbook 

The  five  sections  (or  five-points)  of 
the  final  addendum  are  contained 
entirely  within  this  notice.  The  Services 
will  adhere  to  the  guidance  provided  in 
the  addendum.  Nothing  in  this  guidance 
is  intended  to  supersede  or  alter  any 
aspect  of  Federal  law  or  regulation 
pertaining  to  the  conservation  of 
threatened  or  endangered  species. 

Biological  Goals  And  Obiectives 

What  Are  an  HCPs  Biological  Goals  and 
Objectives? 

HCPs  have  always  been  designed  to 
achieve  a  biological  purpose,  yet  they 
may  not  have  specifically  stated  those 
biological  goals.  In  the  future,  the 
Services  and  HCP  applicants  will 
clearly  and  consistently  define  the 
expected  outcome,  i.e..  biological 
goal(s).  This  rather  simple  concept  will 
facilitate  communication  among  the 
scientific  community,  the  agencies,  and 
the  applicants  by  providing  direction  for 
the  development  of  HCPs. 

The  HCP  Handbook  discusses 
identifying  biological  goals  and 
objectives  (Chapter  3).  Since  biological 
goals  and  objectives  are  inherent  to  the 
HCP  process.  HCPs  have  had  implied 
biological  goals  and  objectives,  and 
many  recent  HCPs  include  explicit 
biological  goals  or  objectives.  Explicit 
biological  goals  and  objectives  clarify 
the  purpose  and  direction  of  an  HCP's 
operating  conservation  program.  They 
create  parameters  and  benchmarks  for 
developing  conservation  measures. 
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provide  the  rationale  behind  the  HCP's 
terms  and  conditions.  proiDote  an 
effective  monitoring  program,  and, 
where  appropriate,  help  determine  the 
focus  of  an  adaptive  management 
strategy. 

What  Are  Biological  Goals  and 
Objectives  in  HCPs? 

In  the  context  of  HCPs,  biological 
goals  are  the  broad,  guiding  principles 
for  the  operating  conservation  program 
of  the  HCP.  They  are  the  rationale 
behind  the  minimization  and  mitigation 
strategies.  For  more  complex  HCPs, 
biological  objectives  can  be  used  to  step 
down  the  biological  goals  into 
manageable,  and,  therefore,  more 
understandable  units.  Multiple  species 
HCPs  may  categorize  goals  by  species  or 
by  habitat,  depending  on  the  structure 
of  the  operating  conservation  program. 
HCPs  that  are  smaller  in  scope  would 
have  simpler  biological  goals  that  may 
not  need  to  be  stepped  down  into 
objectives.  It  should  be  noted  that  the 
biological  goals  of  an  individual  HCP 
are  not  necessarily  equivalent  to  the 
range-wide  recovery'  goals  and 
conser\'ation  of  the  species.  However,  if 
viewed  collectively,  the  biological  goals 
and  objectives  of  HCPs  covering  the 
same  species  should  support  the 
recovery  goals  and  conservation. 

The  biological  goals  and  objectives  of 
an  HCP  arc  commensurate  with  the 
specific  impacts  and  duration  of  the 
applicant's  proposed  action.  For 
example,  low-effect  HCPs  generally 
have  simple  measurable  biological 
goals,  such  as  contributing  to  a  regional 
preserve  design  through  a  mitigation 
bank  or  avoiding  breeding  habitat  of  a 
particular  species. 

How  Do  I  Incorporate  Biological  Goals 
and  Ojectives  Into  an  HCP? 

Determination  of  the  biological  goals 
and  objectives  is  integral  to  the 
development  of  the  operating 
conservation  program.  Conservation 
measures  identified  in  an  HCP,  its 
accompanying  incidental  take  permit, 
and/or  lA,  if  used,  provide  the  means 
for  achieving  the  biologiced  goals  and 
objectives.  We  will  work  with  the 
applicant  to  develop  the  biological  goals 
and  objectives  by  examining  the 
applicant's  proposed  action  and  the 
overall  conservation  needs  of  the 
covered  species  and/or  its  habitat. 

The  biological  goals  and  objectives  are 
refined  as  the  operating  conservation 
program  takes  shape.  Initial  biological 
goals  asxd  objectives  of  an  HCP  begin  by 
articulating  the  rationale  behind  the 
operating  conservation  program.  The 
Services  and  applicant  improve  the 
initial  biological  goals  by  compiling  the 


known  information  of  the  species, 
estimating  the  anticipated  effects  to  the 
species,  and  stating  any  assumptions 
made.  If  the  operating  conservation 
program  is  relatively  complex,  the 
biological  goal  is  divided  into 
manageable  and  measurable  objectives. 
Biological  objectives  are  the  different 
components  needed  to  achieve  the 
biological  goal  such  as  preserving 
sufficient  habitat,  managing  the  habitat 
to  meet  certain  criteria,  or  ensuring  the 
persistence  of  a  specific  minimum 
number  of  individuals.  The  specifics  of 
the  operating  conservation  program  are 
the  actions  anticipated  to  obtain  the 
biological  objectives;  therefore,  we  can 
use  these  objectives  to  strengthen  the 
initial  operating  conservation  program. 

Elzinga  et  al.  (1998)  provide  guidance 
for  developing  measurable  objectives  for 
rare  plant  monitoring  that  can  be  used 
for  other  species.  Biological  objectives 
should  include  the  following:  species  or 
habitat  indicator,  location,  action, 
quantity/state,  and  timeframe  needed  to 
meet  the  objective.  They  can  be 
described  as  a  condition  to  be  met  or  as 
a  change  to  be  achieved  relative  to  the 
existing  condition.  Biological  objectives 
may  be  addressed  in  parallel. 
Conversely,  achieving  the  biological 
objectives  may  need  to  occur  in 
sequence.  For  instance,  parallel 
objectives  may  be  (1)  maintaining  the 
preserve  site  free  of  nonnative  weeds 
and  (2)  enhancing  the  population  from 
4  individuals  to  7  individuals. 
Sequential  objectives  may  be  (1) 
restoring  of  an  area  of  habitat  and  then 
(2)  reintroducing  the  species. 

The  Services  and  applicants  have 
many  resources  to  draw  upon  when 
determining  the  biological  goals  and 
objectives  of  an  HCP.  Both  can  use  the 
available  literature.  State  conservation 
strategies,  candidate  conservation  plans, 
draft  or  final  recovery  plans  or  outlines, 
and  other  sources  of  relevant  scientific 
and  commercial  information  as  guides 
in  setting  biological  goals  and 
objectives.  Both  can  consult  with 
species  experts.  State  wildlife  agencies, 
recovery  teams,  and/or  scientific 
advisory'  committees. 

What  Is  the  Difference  Between  a 
Habitat-Based  Goal  and  a  Species-Based 
Goal? 

The  biological  goals  and  objectives 
may  be  either  habitat  or  species  based. 
Habitat-based  goals  are  expressed  in 
terms  of  amount  and/or  quality  of 
habitat.  Species-based  goals  are 
expressed  in  terms  specific  to 
individuals  or  populations  of  that 
species.  Complex  multispecies  or 
regional  HCPs  may  use  a  combination  of 
habitat-  and  species-specific  goals  and 


objectives.  However,  according  to  50 
CFR  17.22.  17.32.  222.102.  and  222.307. 
each  covered  species  must  be  addressed 
as  if  it  were  listed  and  named  on  the 
permit.  Although  the  goals  and 
objectives  may  be  stated  in  habitat 
terms,  each  covered  species  that  falls 
under  that  goal  or  objective  must  be 
accounted  for  individually  as  it  relates 
to  that  habitat. 

Are  Permittees  Required  To  Achieve  the 
Biological  Goals  and  Objectives  of  the 
HCP? 

How  the  biological  goals  fit  with  the 
implementation  of  an  HCP  may  be 
framed  as  a  series  of  prescriptive 
measures  to  be  carried  out  (a 
Prescription-based  HCP)  or  the  ability  to 
use  any  number  of  measures  that 
achieve  certain  results  (a  results-based 
HCP).  A  prescription-based  HCP 
outlines  a  series  of  tasks  that  are 
designed  to  meet  the  biological  goals 
and  objectives.  This  type  of  HCP  r.^.ay  be 
most  appropriate  for  smaller  permits 
where  the  permittee  would  not  ha\  c  an 
ongoing  management  responsibility.  A 
results-based  HCP  has  flexibility  in  its 
management  so  that  the  permittee  may 
institute  the  actions  that  are  necessary' 
as  long  as  they  achieve  the  intended 
result  {i.e..  the  biological  goals  and 
objectives),  especially  if  they  have  a 
long-term  commitment  to  tlie 
conservation  program  of  the  HCP.  HCPs 
can  also  be  a  mix  of  the  two  strategies. 

The  Services  and  the  applicant  should 
determine  the  range  of  acceptable  and 
anticipated  management  adjustments 
necessary-  to  respond  to  new- 
information.  This  process  will  enable 
the  applicant  to  assess  the  potential 
economic  impacts  of  adjustments  before 
agreeing  to  the  HCP  while  allowing  for 
flexibility  in  the  implementation  of  the 
HCP  in  order  to  meet  the  biological 
goals. 

Regardless  of  the  type  of  goals  and 
objectives  used  and  how  they  fit  within 
implementation  of  the  HCP.  the  Services 
will  ensure  that  the  biological  goals  are 
consistent  with  conservation  actions 
needed  to  adequately  minimize  and 
mitigate  impacts  to  the  covered  species 
to  the  maximum  extent  practicable. 
Whether  the  HCP  is  based  on 
prescriptions,  results,  or  both,  the 
permittee's  obligation  for  meeting  the 
biological  goals  and  objectives  is  proper 
implementation  of  the  operating 
conservation  program  of  the  HCP  In 
other  words,  under  the  No  Surprises 
assurances,  a  permittee  is  required  only 
to  implement  the  HCP.  lA.  if  used,  and 
terms  and  conditions  of  the  permit. 
Implementation  may  include  provisions 
for  ongoing  changes  in  actions  in  order 
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fi)  achieve  result.s  or  due  to  result.s  from 
an  adaptive  management  strategy 

Adaptive  Manaj(ement 

What  Is  Aciciptivf  Miinn^ctiifnt' 

Adaptive  management  is  an  integrated 
method  for  addressing  uncertainty  m 
natural  resource  management  (Holling 
1978.  Walters  1986,  (uindersen  1999)  It 
also  refers  to  a  struc:tured  process  for 
learning  by  doing  The  concept  is  used 
in  a  number  of  different  contexts, 
including  the  sotiial  science  aspects  of 
learning  and  change  in  natural  resource 
management.  The  term  adaptive 
management  was  adopted  by  Hulling 
(1978)  for  natural  resource  management, 
who  described  adaptive  management  as^ 
an  interactive  process  that  not  only 
reduces,  but  benefits  from,  uncertainty 
Additionally.  Walters  (1986)  breaks 
down  categories  of  learning  through 
implementation  as  'active"  and 
"passive"  adaptive  management. 
Passive  adaptation  is  where  information 
obtained  is  used  to  determine  a  single 
best  course  of  action  Active  adaptation 
is  developing  and  testing  a  range  of 
alternative  strategies  (Walters  and 
Holling  1990)  The  Services  believe  that 
both  of  these  types  of  adaptive 
management  are  appropriate  to  consider 
when  developing  a  strategy  to  address 
uncertainty  Therefore,  we  are  defining 
adaptive  management  broadly  as  a 
method  for  examining  alternative 
strategies  for  meeting  measurable 
biological  goals  and  objectives,  and 
then,  if  necessary,  adjusting  future 
conservation  management  actions 
according  to  what  is  learned 

Implementation  of  adaptive  strategies 
has  been  criticized  for  failing  to  resolve 
uncertainty  or  effectively  implementing 
good  experimental  design  (Walters 
1997;  Lee  1999)  The.se  failures  are 
typically  attributed  to  agency  or 
stakeholder  unwillingness  to  accept  the 
risk  involved  in  experimentation  The 
Services  do  have  certain  constraints  in 
the  H(;P  Program  that  may  inhibit 
experimental  design  For  instance, 
stakeholder  involvement  in  the 
development  f)f  many  HtlPs.  including 
the  adaptive  management  design,  is 
largely  at  the  discretion  of  the  applicant 

Another  restriction  we  face 
collec;tively  (Services,  applicants,  other 
stakeholders)  is  the  po.ssible  risks  to 
spe<;ies  that  may  arise  with  using  an 
experimental  design.  Many  adaptive 
management  prot:esses  with  public/ 
stakeholder  involvement  address  large- 
scale  management  issues  (eg  ,  Florida 
Everglades.  (Irand  Canyon).  This  type  of 
process  is  complicated  and  involved, 
but  appropriate  for  the  scale  of  the 
issue  Similarly,  more  active  and 


involved  approaches  to  adaptive 
management  are  appropriate  for  large- 
scale  HCPs  However,  an  active 
approach  may  pose  too  much  of  a  risk 
to  the  species:  therefore,  a  more  passive 
approach  may  be  the  be  it  course  of 
action  An  active  approach  may  also  be 
too  cumbersome  for  the  scope  of  the 
H(;P  and.  therefore,  a  passive  approach 
may  be  more  appropriate. 

Despite  the  potential  obstacles  to 
incorporating  a  comprehensive  adaptive 
management  strategy  in  an  HCP.  the 
Services  incorporate  adaptive 
management  strategies  when 
appropriate.  We  believe  it  is  important 
that  small-  to  medium-sized  HCPs 
incorporate  the  flexibility  to  change 
implementation  strategies  after  permit 
issuance  The  HCP  Program  is  flexible 
enough  to  develop  adaptive 
management  strat€»gies  that  will 
facilitate  and  improve  the  decision- 
making process  for  the  operating 
ccmservation  program  of  a  given  HCP  as 
well  as  provide  for  informative 
decision-making 

When  Should  Adaptive  Management  Be 
Incorporated  Into  an  HCP'' 

The  Services  will  consider  adaptive 
management  as  a  tool  to  address 
uncertainty  in  the  conservation  of  a 
species  covered  by  an  HCP  Whenever 
an  adaptive  management  strategy  is 
used,  the  approved  HCP  must  outline 
the  agreed-upon  future  changes  to  the 
operating  conservation  program.  Not  all 
HCPs  or  all  species  covered  in  an 
incidental  take  permit  need  an  adaptive 
management  strategy.  However,  an 
adaptive  management  strategy  is 
essential  for  HCPs  that  would  otherwise 
pose  a  significant  risk  to  the  species  at 
the  time  the  permit  is  issued  due  to 
significant  data  or  information  gaps. 
Possible  significant  data  gaps  that  may 
require  an  adaptive  management 
strategy  include,  but  are  not  limited  to. 
a  significant  lack  of  specific  information 
about  the  ecology  of  the  species  or  its 
habitat  [eg.  food  preferences,  relative 
impf)rtance  of  predators,  territory  size), 
uncertainty  in  the  effectiveness  of 
habitat  or  species  management 
techniques,  or  lack  of  knowledge  on  the 
degree  of  potential  effects  of  the  activity 
on  the  species  covered  in  the  incidental 
take  permit 

Often,  a  direct  relationship  exists 
between  the  level  of  biological 
uncertainty  for  a  covered  species  and 
the  degree  of  risk  that  an  incidental  take 
permit  could  pose  for  that  species. 
Therefore,  the  operating  conservation 
program  may  need  to  be  relatively 
cautious  initially  and  adjusted  later 
based  on  new  information,  even  though 
a  cautious  approach  may  limit  the 


number  of  alternative  strategies  that 
may  be  tested.  A  practical  adaptive 
management  strategy  within  the 
operating  conservation  program  of  a 
long-term  incidental  take  permit  will 
include  milestones  that  are  reviewed  at 
scheduled  intervals  during  the  lifetime 
of  the  incidental  take  permit  and 
permitted  action.  If  a  relatively  high 
degree  of  risk  exists,  milestones  and 
adjustments  may  need  to  occur  early 
and  often. 

Adaptive  management  should  not  be 
a  catchall  for  every  uncertainty  or  a 
means  to  address  issues  that  could  not 
be  resolved  during  negotiations  of  the 
HCP.  There  may  be  some  circumstances 
with  such  a  high  degree  of  uncertainty 
and  potential  significant  effects  that  a 
species  should  not  receive  coverage  in 
an  incidental  take  permit  at  all  until 
additional  research  is  conducted. 

What  Are  the  Elements  of  an  Adaptive 
Management  Strategy  in  HCPs^ 

In  an  HCP,  adaptive  management 
strategies  can  assist  the  Services  and  the 
applicant  in  developing  an  adequate 
operating  conservation  program  and 
improving  its  effectiveness.  An  adaptive 
management  strategy  should  (1)  identify 
the  uncertainty  and  the  questions  that 
need  to  be  addressed  to  resolve  the 
uncertainty;  (2)  develop  alternative 
strategies  and  determine  which 
experimental  strategies  to  implement; 

(3)  integrate  a  monitoring  program  that 
is  able  to  detect  the  necessary' 
information  for  strategy  evaluation;  and 

(4)  incorporate  feedback  loops  that  link 
implementation  and  monitoring  to  a 
decision-making  process  (which  may  be 
similar  to  a  dispute-resolution  process) 
that  result  in  appropriate  changes  in 
management.  If  you  are  developing 
adaptive  management  strategies,  we 
encourage  you  to  review  the  scientific 
literature  that  discusses  adaptive 
management  (for  a  starting  point  see 
literature  cited  at  the  end  of  the 
addendum). 

Identifying  the  uncertainty  to  be 
addressed  is  the  foundation  of  the 
adaptive  management  strategy.  Other 
components  include  a  description  of  the 
goal  of  the  operating  conservation 
program  (i.e.,  the  biological  goals  and 
objectives  of  the  HCP)  and  the 
identification  of  the  parameters  that 
potentially  affect  that  goal.  This  requires 
communication  between  the  applicant 
and  the  Services  to  identify  expectations 
for  the  adaptive  management  strategy 
and  may  also  involve  assistance  from 
scientists.  After  this  step,  we  (the 
Services,  applicants,  and  any  other 
participants)  will  develop  the  range  of 
possible  "experimental"  strategies 
which  may  involve  some  type  of 
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modoling  (which  can  be  as  simple  as  a 
written  description  of  the  expected 
outcomes  or  as  complex  as  a 
mathematical  model  demonstrating 
expected  outcomes)  of  the  resource  in 
question.  If  modeling  is  involved,  we 
must  clearly  articulate  the  assumptions 
and  limitations  of  the  model  used.  Many 
factors  may  influence  the  type  of 
alternatives  to  explore,  including,  but 
not  limited  to,  economics,  policies  and 
regulations,  and  amount  of  risk  to  the 
species.  This  stage  may  be  an 
appropriate  time  to  involve  other 
stakeholders  to  help  identify  the 
alternative  strategies. 

Next,  a  monitoring  program  needs  to 
be  designed  that  will  adequately  detect 
the  results  of  the  adaptive  management 
strategy.  Integration  of  the  HCP's 
monitoring  program  into  the  adaptive 
management  strategy  is  essential.  The 
monitoring  program  plays  an  essential 
role  of  determining  whether  the  chosen 
strategy(ies)  is  providing  the  desired 
outcome  (i.e.,  achieving  the  biological 
goals  of  the  HCP).  If  a  scientific  advisory 
committee  is  being  used,  this  may  be  an 
appropriate  item  for  their  review.  An 
applicant  may  also  submit  a  monitoring 
program  for  independent  peer  review. 

Finally,  an  adaptive  management 
strategy  must  define  the  feedback 
process  that  will  be  used  to  ensure  that 
the  new  information  gained  from  the 
monitoring  program  results  in  effective 
change  in  management  of  the  resource. 

How  Does  Adaptive  Management  Affect 
\'o  Surprises  Assurances? 

HCP  assurances  (No  Surprises)  .and 
the  use  of  adaptive  management 
strategies  are  compatible.  The 
assurances  apply  once  all  appropriate 
HCP  provisions  have  been  mutually 
crafted  and  agreed  upon  and  approved 
by  the  Services  and  the  applicant. 
Adaptive  management  strategies,  if 
used,  are  part  of  those  provisions,  and 
their  implementation  becomes  part  of  a 
properly  implemented  conservation 
plan.  When  an  HCP.  permit,  and  lA,  if 
used,  incorporate  an  adaptive 
management  strategy,  it  should  clearly 
state  the  range  of  possible  operating 
conservation  program  adjustments  due 
to  significant  new  information,  risk,  or 
uncertainty.  This  range  defines  the 
limits  of  what  Resource  commitments 
may  be  required  of  the  permittee.  This 
process  will  enable  the  applicant  to 
assess  the  potential  economic  impacts  of 
adjustments  before  agreeing  to  the  HCP. 

Is  Adaptive  Management  the  Only 
Method  for  Changing  the  Operating 
Conser\'ation  Program  of  an  HCP? 

HCPs  may  be  designed  to  provide 
flexibility  other  than  through  the  use  of 


adaptive  management.  The  No  Surprises 
final  rule  lays  a  foundation  for 
contingency  planning  in  HCPs  that  may 
or  may  not  include  adaptive 
management.  This  contingency 
planning  is  addressed  largely  under  the 
topic  of  "changed  circumstances." 
Changed  circumstances  are 
circumstances  that  can  be  reasonably 
anticipated,  and  the  HCP  can 
incorporate  ir^easures  to  be 
implemented  if  the  circumstances 
occur.  The  permittee  or  another 
responsible  party  may  need  the 
flexibility  provided  by  the  "changed 
circumstances"  regulation  to  employ 
alternative  methods  or  strategies  within 
the  operating  conservation  program  to 
achieve  the  biological  goals  and 
objectives.  This  flexibility  also  allows 
previously  agreed  upon  management 
and/or  mitigation  actions  to  be 
implemented  or  discontinued,  as 
needed,  in  response  to  changed 
circumstances.  These  actions  are  not 
necessarily  adaptive  management  and 
may  be  a  process  for  implementing 
change  to  the  operating  program  or 
simply  a  different  conservation 
measure.  The  HCP.  incidental  take 
permit,  and  lA.  if  any,  must  describe  the 
agreed  upon  range  of  management  and/ 
or  mitigation  actions  and  the  process  by 
which  the  management  and  funding 
decisions  are  made  and  implemented. 

How  Can  an  HCP  Use  Adaptive 
Management  Without  a  Large  and 
Expensive  Experimental  Design? 

Adaptive  management  has 
traditionally  been  viewed  and  designed 
for  large-scale  systems.  However,  in 
some  situations  we  may  want  to  retain 
the  flexibility  of  addressing  uncertainty 
through  an  adaptive  management 
strategy  at  a  smaller  scale.  In  such 
situations,  an  adaptive  management 
strategy  could  take  many  forms 
including  creating  a  simple  feedback 
loop  so  that  management  changes  could 
be  implemented  based  on  results  of  the 
HCPs  monitoring  program.  Similarly, 
the  agreed-upon  strategy  may  be 
integration  of  an  HCP  with  any  ongoing 
research,  recovery  planning,  and 
conservation  planning  by  Federal,  State, 
and  local  agencies.  This  integration  is 
an  efficient  way  to  address  uncertainty 
and  provide  the  information  needed  to 
guide  changes  in  small  to  medium  sized 
HCPs.  We  can  also  view  smaller,  yet 
similar  HCPs  collectively  across  a 
landscape  in  order  to  adapt  our 
approaches  in  future  HCPs  (Johnson 
1999).  This  approach  will  require  us  to 
coordinate  information  among  similar 
HCPs.  including  communication  with 
the  individual  applicants  regarding  their 
role  in  such  a  landscape  approach. 


Monitoring 

What  Is  Monitoring  in  the  HCP 
Program? 

Monitoring  is  a  mandatory  element  of 
all  HCPs  (SeeSOCFR  17.22."  17.32.  and 
222.307).  When  properly  designed  and 
implemented,  monitoring  programs  for 
HCPs  should  provide  the  information 
necessary  to  assess  compliance  and 
project  impacts,  and  verif\-  progress     . 
toward  the  biological  goals  and 
objectives.  Monitoring  also  provides  the 
scientific  data  necessan-  to  evaluate  the 
success  of  the  HCP's  operating 
conservation  programs  with  respect  to 
the  possible  use  of  those  stra'^egies  in 
future  HCPs  or  other  programs  that 
contribute  to  the  consen-ation  of  species 
and  their  habitat.  The  HCP  Handbook 
already  provides  guidance  for 
developing  monitoring  measures 
(Chapter  3,  section  B.4.)  and  discusses 
reporting  requirements  (Chapter  6. 
section  E.4.).  The  following  information 
further  clarifies  and  provides  additional 
guidance  for  the  monitoring  component 
of  an  HCP.  permit,  or  lA. 

What  Are  the  Types  of  Monitoring  That 
Can  Be  Incorporated  Into  HCPs'' 

The  Services  and  the  applicant  must 
ensure  that  the  monitoring  program  of 
an  HCP  provides  information  to:  (1 ) 
Evaluate  compliance:  (2)  determine  if 
biological  goals  and  objectives  are  being 
met:  and  (3)  provide  feedback 
information  for  an  adaptive 
management  strategy,  if  one  is  used. 
HCP  monitoring  is  divided  into  two 
types.  Compliance  Monitoring  is 
verifying  that  the  permittee  is  carrying 
out  the  terms  of  the  HCP.  permit,  and 
lA.  if  one  is  used.  Effects  and 
Effectiveness  Monitoring  evaluates  the 
effects  of  the  permitted  action  and 
determines  whether  the  effectiveness  of 
the  operating  conservation  program  of 
the  HCP  are  consistent  with  the 
assumptions  and  predictions  made 
when  the  HCP  was  developed  and 
approved;  in  other  words,  is  the  HCP 
achieving  the  biological  goals  and 
objectives. 

Scientific  literature  discussing 
monitoring  uses  similar  terms  as  the 
addendum  but  the  terms  may  have 
different  meanings.  For  instance,  the 
term  "validation  monitoring'  is  the 
S£ime  concept  as  the  addendum's  term 
"effectiveness  monitoring."  However, 
"effectiveness  monitoring"  in  the 
scientific  literature  simply  means 
measuring  the  status  of  species. 
"Implementation  monitoring"  is 
roughly  equivalent  to  the  addendum's 
term  "compliance  monitoring"  with  the 
added  regulatory  nature  of  the 
involvement  of  a  permit. 
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W'hdl  Ih-trniiinrs  ihr  Hxtt-nt  of  ii 
Monitoniiii  f'nuiniin ' 

rin'  scopo  tif  thf  muiulnriiif;  (nn^r.iiii 
should  l)«!  conirnt^iisuratt?  with  thf  s(  npf 
,iu(i  liuratinn  of  flic  iifx'r.itiii^ 
(  onstTv.itiim  proyjr.im  .iiul  the  prn)ci  t 
ini|.)d(  Is   Hi()lom(  <il  nit.ils  ,111(1  iil)|('(  tivi's 
provuit'  a  franu'Wdrk  for  lit-vi-lopiiiy;  a 
monilDnnn  prii>;rani  that  nieasurns 
progri'ss  tovv.inl  iin'ctin^;  thus*?  ^oals  and 
ohjoctives   If  ail  HCP,  {htiiiiI.  and  or  lA 
has  an  adaptivf  inanaKtMinMit  strategy, 
integrating  th>>  mnnitonng  program  into 
this  strategy  is  crucial  in  order  to  guide 
any  necessary  changes  in  management 

Monitoring  programs  for  larg«'-sc  ale  or 
regional  planning  efforts  may  ln^ 
HJabdrate  and  track  more  than  one 
component  of  the  HCP  (f  n;  .  habitat 
(juaiity  or  collection  of  mitigation  fees) 
(Conversely,  monitoring  programs  for 
HCPs  with  smaller  impat  ts  of  short 
duration  might  only  neeii  to  file  simple 
reports  that  document  whether  the  H(!P 
has  been  implemented  as  describ«'d    For 
example,  if  an  Yii'.V  affects  only  a 
portiim  of  a  population,  the  permittee 
should  not  generally  be  responsible  for 
monitoring  the  entire  population  in 
<iddition    it  may  not  be  appropriate  for 
a  monitoring  progr<im  to  involve 
counting  of  populations  or  individuals 
or  making  an  assessment  of  habitat   The 
appropriate  unit  of  measure  in  .i 
monitoring  program  depends  upon  the 
specific  impacts  <uid  operating 
conservation  program  within  .m  11(11* 
The  .Services  are  r»'spoiisible  for 
ensuring  that  the  appropriate  units  of 
measure  and  protocols  are  used  and 
should  coordinate  monitoring  programs 
to  obtain  a  larger  view  uf  the  status  of 
a  population  The  applu  ant  and  the 
Services  shoulfi  .ilso  design  the 
monitoring  progr.iin  to  reflect  the 
structure  of  the  biulogu.al  goals  and 
objectives 

The  monitoring  program  should 
reflec:!  the  measur.ible  biological  goals 
and  objectives  The  following 
components  <ire  essential  for  most 
monitoring  protocols  (the  size  and  sciipe 
of  the  HCP  will  dictate  the  actual  level 
of  detail  in  eat  h  item)   (1)  Assess  the 
implemtmtation  <uid  effectiveness  of  the 
H(;P  terms  and  ( (niditions  [e^.. 
financial  responsibilities  .ind 
obligations,  management 
responsibilities,  and  other  asjiects  of  the 
incid«;ntal  take  pi-rmit.  HOP.  and  the  lA. 
if  applicable);  [2]  determine  the  level  of 
incidental  take  of  the  covered  species. 
(1|  determine  the  biologic  al  conditions 
resulting  from  the  operating 
conservation  program  (e  i; .  change  in 
the  species'  status  or  a  change  in  the 
habitat  conditions):  and  (4)  provide  any 
information  needed  to  implement  an 


adaptive  management  strategy,  if 
utilized  .An  efftKtive  monitoring 
program  is  flexible  enough  to  allow 
mi  ill  I  fu  at  1 1  Ills,  if  ni-t  t'ssary ,  to  obtain  the 
appropriate  information 

Monitoring  programs  will  varv  based 
on  whether  they  are  for  l<iw-eff(>t:t  or  for 
regiiiii.il.  niultispecies  H(;Ps.  however, 
the  general  elements  of  each  program 
.ire  similar  Post-ac  tivity  or  post- 
(  onstruclion  monitoring,  along  with  a 
single  repor*  at  the  end  of  the 
monitoring  period,  will  often  satisfy  the 
monitoring  re<juir»'ments  for  low-efff?ct 
H(;Ps  For  other  HCPs,  monitoring 
programs  will  be  more  compn^hensive 
and  may  include  milestones,  timelines, 
and/or  trigger  points  for  change 

Effects  and  effectiveness  m<mitoring 
includes,  but  is  not  limited  to.  the 
following: 

1  Periodic  accounting  of  incidental 
take  that  occurred  in  conjunction  yvith 
the  permitted  activity: 

2.  .Surveys  to  determin»>  species 
status.  a[ipropriately  measured  for  the 
[larticular  operating  conservation 
program  (eg  .  presence,  density,  or 
reproductive  rates). 

.1   Assessments  of  habitat  condition; 

4.  Progress  reports  on  fulfillment  of 
the  operating  conservation  program  [e  f^  . 
habitat  ac  res  acquired  and/or  restored); 
and 

5  Evaluations  of  the  operating 
f  onservation  program  and  its  progress 
toward  its  intended  biologic;al  goals. 

What  I  'nits  Should  Be  Mnnitorfd  m  nn 

Each  HrP's  monitoring  program 
should  be  (  ustomized  to  reflect  the 
biologic  <il  go.ils.  the  scope,  and  the 
p.irticular  implem.'ntation  tasks  of  the 
H(;P  In  order  to  obtain  mi^aningful 
information,  the  applicant  and  the 
Services  should  structure  the 
monitoring  methods  and  standards  so 
that  we  can  compare  the  results  from 
one  reporting  period  to  another  period 
or  (ompare  difft-rent  areas,  and  the 
monitoring  protocol  n>sponds  to  the 
c|uestion(s)  asked.  Mcmilored  units 
should  reflec  t  the  biologic:al  objective's 
measurable  units  (f  i;  .  if  the  biologic;al 
()b)ectivt'  is  in  terms  of  numbers  of 
individuals,  thi?  monitoring  program 
should  measure  the  number  of 
individuals).  The  monitoring  program 
will  be-  based  on  sound  sc:ienc:e. 
Standard  survey  or  other  previouslv- 
t!stablisheci  monitoring  protoc;ols  should 
b(?  used   Although  the  spec:ific:  methods 
used  to  gather  ntH:essary  data  may  differ 
depending  on  the  species  and  habitat 
types,  monitoring  programs  should  use 
a  multisp»H;it?s  approach  when 
appropriate. 


What  Holt'  Do  the  Sen'ices  Have  in 
Monitoring' 

Both  the  Services  and  the  pcirmittee 
are  responsible  for  monitoring  the 
implementaticm  of  the  HCT.  The 
.Services'  primary  monitoring 
responsibilities  (with  the  assistance  of 
the  permittee)  are  ensuring  compliance 
with  the  permit's  terms  and  conditions, 
including  proper  implementation  of  the 
HCP  by  the  permittee  Permittee 
assistance  with  complianc;e  monitoring 
includes  monitoring  tlie  implementation 
and  reporting  their  findings/results.  The 
permittee,  with  the  assistance  of  the 
.Services,  is  responsible  for  verifying  the 
effects  and  effectiveness  of  the  HCP.  To 
monitor  all  aspects  of  an  HCP 
effectively,  and  to  ensure  its  ultimate 
success,  the  entire  monitoring  program 
shcjuld  inccjrporate  both  types  of 
monitoring  "The  Services  and  the 
applicant  should  coordinate  the  two 
aspects  of  monitoring,  and  the 
monitoring  program  should  also  clearlv 
designate  yvho  is  responsible  for  the 
various  aspects  of  monitoring. 

The  Services  are  responsible  for 
ensuring  that  the  permittee  is  meeting 
the  terms  and  conditions  of  the  HCP.  its 
accompanying  incidental  take  permit, 
and  lA,  if  any  (;  e  .  complianc:e 
monitoring).  The  .Services  should  verify 
adherence  to  the  terms  and  conditions 
of  the  incidental  take  permit,  HC>P,  lA. 
and  any  other  related  agreements  and 
should  ensure  that  incidental  take  of  the 
c:overed  species  does  not  exceed  the 
level  authorized  under  the  incidental 
take  permit.  Regulations  at  ,50  CFR 
^t»  13  4.5  and  222  301.  provide  the 
authority  for  the  .Services  to  require 
periodic  reports  unless  otherwise 
specified  bv  the  incidental  take  permit. 
Also,  the  Services  will  ensure  that  the 
reporting  requirements  are  tailored  for 
documenting  compliance  with  the 
incidental  take  permit  (e.g.. 
documentation  of  habitat  acquisition, 
use  of  photographs).  These  reports  help 
determine  whether  the  permittee  is 
properly  implementing  the  terms  and 
conditions  of  the  HCP.  its  incidental 
take  permit,  and  any  lA.  and  will 
provide  a  long-term  administrative 
record  documenting  progress  made 
under  the  incidental  take  permit. 

In  addition  to  reviewing  reports 
submitted  by  the  permittee,  it  is 
important  for  the  Services  to  make  field 
visits  to  verify  the  accuracy  of 
monitoring  data  submitted  by  the 
permittees  These  visits  allow  the 
.Services  to  check  for  information, 
identify  unanticipated  deficiencies  or 
benefits,  develop  closer  cooperative  ties 
with  the  permittee,  prevent  accidental 
violations  of  the  incidental  take  permit's 
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terms  and  conditions,  and  assist  the 
permittee  and  Services  in  developing 
corrective  actions  yvhon  necessary. 

For  large-scale  or  regional  HCPs. 
oversight  committees,  made  up  of 
representatives  from  significantly 
affcH:ted  entities  (e.g..  State  Fish  and 
Wildlife  agencies),  are  often  used  to 
ensure  proper  and  periodic  review  of 
the  monitoring  program  and  to  ensure 
that  each  program  properly  implements 
the  terms  and  conditions  of  the 
incidental  take  permit.  For  example,  the 
Wisconsin  Statewide  HCP  for  the  Karner 
blue  butterfly  includes  an  auditing 
approach  to  ensure  incidental  take 
permit  compliance.  The  lead  permittee. 
Wisconsin  Department  of  Natural 
Resources  (Wisconsin  DNR),  will 
initially  conduct  annual  on-site  audits 
of  each  partner.  FWS  yvill  audit  the 
Wisconsin  DNR  in  a  similar  fashion.  In 
addition.  FWS  will  accompany  the 
Wisconsin  DNR  on  the  partner  audits  as 
appropriate  to  understand  partner 
compliance  levels.  Over  time,  if 
performance  levels  are  acceptable. 
Wisconsin  DNR  will  conduce  the  audits 
less  frequently.  Each  partner  will 
provide  an  annual  monitoring  report 
and  will  submit  these  along  with  their 
audit  report  to  FAVS. 

For  large-scale  or  regional  HCPs, 
oversight  committees  should 
periodically  evaluate  the  permittee's 
implementation  of  the  HCP,  its 
incidental  take  permit,  and  lA  and  the 
success  of  the  operating  conservation 
program  in  reaching  its  identified 
biological  goals  and  objectives.  Such 
committees  usually  include  species 
experts  and  representatives  of  the 
permittee,  the  Services,  and  other 
affected  agencies  and  entities. 
Submitting  the  committee's  findings  to 
recognized  experts  in  pertinent  fields 
(e.g..  conservation  biologists  or 
restoration  specialists)  for  review  or 
having  technical  experts  conduct  field 
investigations  to  assess  implementation 
of  the  terms  and  conditions  would  also 
be  beneficial.  Because  the  formation  of 
these  committees  may  be  subject  to  the 
Federal  Advisory  Committee  Act,  the 
role  of  the  participants  and  the  purpose 
of  the  meetings  must  be  clearly 
identified.  Oversight  committees  should 
meet  at  least  annually  and  review 
implementation  of  the  monitoring 
program  qnd  filing  of  reports  as  defined 
in  the  HCP.  permit,  and/or  lA,  if  one  is 
used. 

What  Role  Does  the  Permittee  Have  in 
Monitoring? 

Not  only  do  permittees  provide 
regular  implementation  reports,  they  are 
also  involved  in  effects  and 
effectiveness  monitoring.  Effects 


monitoring  deternines  the  extent  of 
impacts  from  the  permitted  activity. 
Effectiveness  monitoring,  in  the  HCP 
program,  assesses  progress  toward  the 
biological  goals  and  objectives  of  the 
HCP  (e.g..  if  the  conservation  strategies 
are  producing  the  desired  habitat 
conditions  or  population  numbers). 
Effects  and  effectiveness  monitoring 
may  also  involve  assessing  threats  and 
population  trends  of  the  covered  species 
related  to  the  permitted  activities,  as 
well  as  monitoring  the  development  of 
targeted  habitat  conditions.  Permittees, 
with  assistance  from  the  Ser\'ices, 
should  ensure  that  the  HCP  includes 
provisions  for  monitoring  the  effects 
and  effectiveness  of  the  HCP.  The 
.Services  and  the  HCP  permittee  will 
cooperatively  develop  the  effects  and 
effectiveness  monitoring  program  and 
determine  responsibility  for  its  various 
components.  In  multi-party  HCPs, 
different  parties  may  monitor  different 
aspects  of  the  HCP.  The  Services  must 
periodically  review  any  monitoring 
program  to  confirm  that  it  is  conducted 
according  to  their  standards. 

What  Should  Be  Included  in  Monitoring 
Reports? 

The  Services  will  streamline  the 
reporting  requirements  for  monitoring 
programs  by  requesting  all  reports  in  a 
single  document.  The  HCP,  permit,  or 
lA  should  specifically  state  the  level  of 
detail  and  quantification  needed  in  the 
monitoring  report  and  tailor  report  due 
dates  to  the  activities  conducted  under 
the  incidental  take  permit  (e.g.,  due  at 
the  end  of  a  particular  stage  of  the 
project  or  the  anniversary  date  of 
incidental  take  permit  issuance).  Most 
monitoring  programs  require  reports 
annually,  usually  due  on  the 
anniversary  date  of  incidental  take 
permit  issuance.  Wherever  possible,  the 
Services  will  coordinate  the  due  dates 
with  other  reporting  requirements  (e.g.. 
State  reports),  se  the  permittee' can 
satisfy  more  than  one  reporting 
requirement  with  a  single  report.  The 
following  list  represents  the  information 
generally  needed  in  a  monitoring  report: 

1 .  Biological  goals  and  objectives  of 
the  HCP  (which  may  need  to  be  reported 
only  once); 

2.  Objectives  for  the  monitoring 
program  (which  may  need  to  be 
reported  only  once); 

3.  Effects  on  the  covered  species  or 
habitat; 

4.  Location  of  sampling  sites; 

5.  Methods  for  data  collection  and 
variables  measured; 

6.  Frequency,  timing,  and  duration  of 
sampling  for  the  variables; 

7.  Description  of  the  data  analysis  and 
who  conducted  the  analyses;  and 


8.  Evaluation  of  progress  toward 
achieving  measurable  biological  goals 
and  objectives  and  other  terms  and 
conditions  as  required  by  the  incidental 
take  permit  or  lA 

These  elements  may  be  simplified  for 
periods  of  no  activity  or  low-effect 
HCPs.  If  a  required  report  is  not 
submitted  by  the  date  specified  in  the 
HCP  or  incidental  take  permit  terms  and 
conditions,  or  is  inadequate,  the 
Services  \\ill  notify  the  permittee.  The 
Services  have  discretion  to  offer  the 
permittee  an  extension  of  time  to 
demonstrate  compliance.  The  Services 
have  examined  this  reporting  guidance 
under  the  Paperwork  Reduction  Act  of 
1995  and  found  that  it  does  not  contain 
requests  for  additional  information  or  an 
increase  in  the  collection  requirements 
other  than  those  already  approved  for 
incidental  take  permits  (OMB  approval 
for  FWS,  #  1018-0094:  for  NMFS.  # 
0648-0230). 

How  Are  Monitoring  Programs  Funded^ 

The  ESA  and  the  implementing 
regulations  (50  CFR  17  and  222)  require 
that  HCPs  specify  the  measures  the 
permittee  will  adopt  to  ensure  adequate 
funding  for  the  HCP.  The  Services 
should  not  approve  an  HCP  that  does 
not  contain  an  adequate  funding 
commitment  from  the  applicant/ 
permittee  to  support  an  acceptable 
monitoring  program  unless  the  HCP 
establishes  alternative  funding 
mechanisms.  The  Ser\'ices  and  the 
applicant  should  work  together  to 
develop  the  monitoring  program  and 
determine  who  will  be  responsible  for 
monitoring  the  various  components  of 
the  HCP.  Specific  monitoring  tasks  may 
be  assigned  to  entities  other  than  the 
permittee  (e.g..  State  or  Tribal  agencies) 
as  long  as  the  Services  and  parties 
responsible  for  implementing  the  HCP 
approve  of  the  monitoring  assignment. 
The  terms  of  the  HCP.  incidental  take 
permit,  and  lA  may  contain  funding 
mechanisms  that  provide  for  a  public 
(e.g..  local.  State,  or  Federal)  or  a  private 
entity  to  conduct  all  or  portions  of  the 
monitoring.  This  funding  mechanism 
must  be  agreed  upon  by  the  Services 
and  the  parties  responsible  for 
implementing  the  HCP. 

Permit  Duration 

How  Do  We  Decide  the  Length  of  Time 
for  Which  the  Permit  Is  in  Place? 

Both  FWS  and  NMFS  regulations  for 
incidental  take  permits  outline  factors  to 
consider  w'hen  determining  incidental 
take  permit  duration  (50  CFR  17.32  and 
222.307).  These  factors  include  duration 
of  the  applicant's  proposed  activities 
and  the  expected  positive  and  negative 
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i'tii'(  ts  nn  (  (i\  rri'd  s[)('(  ics  ,tss(i(  i.iti'd 
with  the  pniposi'd  ilur.itioii,  iiu  liuiiiii; 
till-  fxtciil  til  v\  till  h  the  npcr.itint; 
( iiiiscrv.itKin  [jni^ram  will  incrcisi'  thr 
Inii^-liTin  siirviv.ihiiitv  nf  the  listed 
-.[iiH  It's  tuulor  I'lihant  f  its  li.iliil.it    lnr 
iiist.irK  r.  if  thf  ptTiiiitlcfN  ,i(  tiDii  (ir  ttic 
impli'mt'iitatiiin  nt  the  (  imscrwitmn 
iiii!<isiirt's  (  (>ntiiiii,ill\  u(  (  ur  nvcr  ,i  Inii^ 
ptTind  iif  tiinc.  su(  (i  .IS  with  tiiiilicr 
ti,ir\cst  inan.igfiiifnt.  tin-  [xTiiiit  would 
iit'fd  to  fiK  om[)Hss  that  tiiiii'  pt-riod 

llic  StTVK  es  will  also  ( oiisidcr  tlif 
t'xtt'iit  of  information  iindfrlvin^;  tfic 
HCf.  the  length  of  tinit-  net  cssarv  to 
iin|il('mfnt  and  a(  hicvc  tlu'  beni-fits  of 
the  o[)t'rating  conservation  program,  and 
the  extent  to  whu  h  the  program 
incorporatHS  adaptive  management 
strategies   Significant  hiologit  al 
uncertaintv  may  ne<  essilate  an  ada[)ti\e 
managi'inerit  str.itngv    The  gathering  of 
new  information  through  the  monitoring 
program  recjiures  an  appropri.ite  period 
of  time  for  me.imngful  interpret, ition  of 
new  mtorni.ition  in!o  i  hanges  in 
management,  this  anahsis  could 
ne<  essit.ite  ,i  permit  with  a  longer 
duration    However,  if  .in  <id<iptive 
inan.igement  str.itegv  that  significiiith 
redui  es  the  risk  of  the  H(  if  to  th.it 
spec  les  I  .innot  he  devised  and 
iinplemeiiti'd.  tfieii,  if  the  issu.iiii  >■ 
I  nten.i  .ire  met,  <i  slmrter  dur.ition  m<i\ 
be  .ippropri.ite 

The  v,ir\ing  hiologu  .il  iin[).i(  fs 
resulting  trom  the  proposed  .ii  tivit\ 
(e  y  ,  \.iri.itions  in  the  length  ot  timber 
rotations  and  tre.itments  versus  .1  re.il 
esl.ite  subdiv  isiDii  biiildoutl  .lud  the 
n.itiire  ur  si  upe  (it  the  permitted  .11  livitv 
iiiid  I  onserv  .itidii  progr.iiii  111  the  H(  ^1' 
{r  £,'    housing  or  1  ominen  i.il 
dev  eliipments  versus  lung  term 
sust.un.tbl'  torestrv .  (  onserv.itioii 
e.isementsl  .k  c  iiunt  tor  v.iri.ition  111 
permi!  dur.ition    Longer  permits  in. i\  be 
net  essarv  to  ensure  Imig  term  .k  tive 
1  ommitments  to  the  H(.l'  and  tvpn  ,ill\ 
iiK  hide  up-front  c  ontingenc  \  pl.iiiiiiiig 
tor  (  h.inged  I  in  uiiist.iiu  es  lo  ,illi)v\ 
apjiropri.ite  i  h.Mig'"^  '"  'he  (  onserv  .itn  111 
me.isures 

Public  Participation 

Whdl  Is  thr  I'uhht    I'artii  i/uiln  :i 
Hf<iuirriiiriil  tor  ll(''\  ' 

.•\s  stated  in  Ihe  HCl"  H.indl i  in 

(Chapter  dH.  we  (  urrentlv  retpiire  a 
minimum   t()-d.i\  putilii   i  iimment 
period  tor  .ill  H(  V  .ipplii  ations   This 
(  ommeni  period  is  reiiuired  bv  Ne<  tion 
!()((  I  of  the  K.SA  .ind  tfie  imjilementing 
regulations  at  51.  '.VK  17  and  JJ2    The 
Services  re(  ogni/e  the  c  iiik  ern  of  the 
[)ut)li(   regarding  ,111  in.tdetiu.tte  time  tor 
the  publii   I  (imment  period,  espe(  i.iiU 
for  largest  ,de  KCCs   With  .1  few 


ex(  eptions.  we  ,ire  extending  the 
minimum  ciinurient  period  to  tiO  d.us 
for  most  MCl's   The  ex(  eptions  to  a  f)l)- 
d.iv  (  oinment  [)eriod  would  be  for  low- 
effet.t  HCT's.  individual  permits  under  a 
programmatic  H(;F',  .md  large-scale, 
regional,  or  exception. illv  (  ninplex 
HCI's 

The  .ServK  es  believe  the  (  urrent  M)- 
dav  [iiif)Iic  (Iimment  period  [)rovid»'s 
enough  time  for  interested  [)arties  to 
review  md|or  YH'.V  amendments  and 
low-effect  HCPs   l.ow-effe(  t  HCPs  have 
a  categorical  exidusion  from  NTT^A  and. 
therefore,  do  not  have  a  NKP.-\  public 
partici{)ation  ret^uirement   Similarh  .  in 
some  (  ases.  inciividual  permits  issued 
under  a  programmatii   HCF'  mav  not 
need  additional  publu  review  snu  e  the 
larger.  [)rogrammatic  HC'P  would  have 
undergone  more  extensive  review 

However,  for  large-scale,  regional,  or 
ex(  eption.illv  I  omplex  HCPs.  the 
Serv  i(  es  .ire  increasmgU  enc  (luraging 
.ipplicants  to  use  inform. ttional 
meetings  and  (ir  ad\  isor\  i  iiinmittees 
In  .iddition.  the  minimum  i  omment 
[leriod  for  these  H(;Ps  is  now  ^K)  days, 
unless  significant  pufilic  participation 
o(  1  urs  during  YH'V  development   With 
tlie  extension  of  the  [)ubli(  (  omment 
periods,  ttie  rei  ommended  timeline 
t.irgets  for  [iroi  essing  incidental  take 
(lermits  are  extended  accordinglv   The 
t.irget  timeline  from  receipt  of  a 
I  oiiii)lete  iipplu  ation  to  the  issuaiu  e  of 
,1  permit  for  low-effect  HdPs  will  remain 
up  to  i  months.  HtlPs  with  .in 
I  jiv  ironmental  .AssesMnent  (KA)  will  be 
i  to  ti  months,  and  H(  :Ps  with  .1  <»()-dav 
I  omment  period  ami  or  .in 
f.nv  ironnient.il  Impact  St.ttenient  (KIS) 
in.iv  be  u[)  to  12  months 

//ou  !>(>  ihf  Srnii  I's  U't  lutrri'strd 
Piirtirs  AwNcHi  Aliout  thf  lll.P\  Comment 
i'riKiii' 

During  the  [lublic  c  omment  period, 
.iiiv  member  of  the  public   m.iv  review 
.md  (  omment  on  the  Wi'.y  .uid  the 
.11  (  oiiip. lining  \KP.\  doc  uiiient.  if 
.ipplu  .itile    If  .III  KI.S  IS  recjuired.  ifie 
putilic   c  .111  .ilso  partu  ip.ile  during  tfie 
M  opint;  proc  ess   We  .innounc  e  all 
I  oinplete  ,ip[)li(  .itioris  re(  eived  ill  the 
Federal  Re^i-ster  When  pr.ictii  ablc\  the 
Serv  ic  es  will  .innounc  e  the  .iv.ulabilitv 
of  H(  IPs  III  elec  troiiK   form.it  .ind  in 
loc  .il  iiewspafiers  of  general  c  irc  ulation 

//on  lh>  the  .Sen 7(  f's  or  Applii  ants 

Ini  orjioniti'  Publu   Partu  ipation  Duniii^ 

thf  Dfvt'lopiJM'nt  ot  an  HC.P' 

The  Services  will  stronglv  encourage 
potenti.il  applicants  to  allow  for  public 
p.irtic  ip.ition  during  the  development  of 
.111  HCP,  parlu  ularlv  if  non-Federal 
public  agenc  les  |e  g  ,  .State  Fish  and 
Wildlife  agenc  les)  are  involvc>c^ 


Although  the  development  of  an  H("P  is 
the  applic  ant's  responsibilitv.  the 
.Services  will  enccmrage  applicants  for 
most  large-scale,  regional  H(-P  efforts  to 
prov  ide  extensive  opportunities  for 
public  involvement  during  the  planr.-.  j, 
anci  imnlimientdtion  process 

Th«!  Services  encourage  the  us(>  of 
s(  ientific  advi.sorv  committees  during 
the  development  and  implementation  of 
An  H(".P  The  integration  of  a  scientific 
adv  isorv  committee  and  perhaps  other 
stakeholders  improves  the  development 
and  implementation  of  anv  adaptive 
management  strategy.  Advisory 
(  ommittees  c:an  assist  the  .Services  and 
applicants  in  identifying  key 
components  of  uncertaintv  anci 
determining  alternative  strategies  for 
addressing  that  uncertainty   We  also 
encourage  the  use  of  peer  review  for  an 
H(;P,  .^n  applicant,  with  guidance  from 
the  .Services,  mav  seek  independent 
scientific  review  of  specific  sections  of 
an  H(;P  and  its  operating  conservation 
strategy  to  ensure  the  use  of  the  best 
scientific  information. 

//oM  Do  thf  Sfnicps  Considfr  Tribal 
IntiTfst  in  an  HC^P':" 

We  recommend  that  applicants 
include'  participation  by  affected  Native- 
.■\meric:an  tribes  during  the  devc^lopment 
of  the  HC.P  If  an  applicant  chooses  not 
to  consult  with  Tribes,  under  the 
SecTctanal  Order  on  Federal-Tribal 
Trust  Responsibilities  and  KSA.  the 
ServK  t's  will  consult  with  the  affected 
Tribes  to  ev  aluate  the  effects  of  the 
proposed  H("P  on  tribal  trust  resources 
We  will  also  provide  the  information 
gained  from  the  consulted  tribal 
government  to  the  H('P  applicant  prior 
to  the  submission  of  the  draft  HC;P  for 
})iibli(  comment  and  will  adv()c:ate  the 
incorfioration  of  measures  that  will 
(onservf.  restore,  or  enhance  Tribal 
trust  resources  After  consultation  with 
the  tribal  government  and  the  applicant 
and  after  c  areful  cxmsideration  of  the 
Tribes  concerns,  we  will  cdearlv  state 
the  rationale  for  the  recommended  final 
dec  ision  and  explain  how  the  decision 
relates  to  the  Services'  trust 
responsibility 
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REMINDERS 

The  Items  in  this  list  ^ere 
edltonal^y  compiled  as  an  aid 
to  Federal  Register  users 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance 

RULES  GOING  INTO 
EFFECT  JUNE  1,  2000 

AGRICULTURE 
DEPARTMENT 
Agricultural  Markating 
Sarvica 

Spearmint  oil  produced  in  Far 

West,  published  2-9-00 
COMMERCE  DEPARTMENT 
Export  Admlniatration 
Buraau 

Export  administration 
regulations 

Restrictive  trade  practices  or 
boycotts,  editonal 
clarifications  and 
revisions,  published  6- 1 
00 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmoapharic  Admlniatration 
Fishery  conservation  and 
management 
Atlantic  highly  migratory 
species- 
Vessel  monitonng  system 
published  10-14-99 
ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commisaion 

Electric  utilrlies  (Federal  Power 
Act) 

Rale  schedules  tiling — 
Electnc  rate  scfiedule 
sheets,  designation 
procedures,  published 
4-7-00 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Admlniatration 
Organization,  functions   and 
auttionty  delegations 
Deputy  Commissioner  et  al  , 
published  6-1-00 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Inapactor  General  Office, 
Health  artd  Human  Services 
Department 

Privacy  Act    implementation, 
published  6-1-00 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Public  and  Indian  housing 
Public  housing  capital  fund 
program,  putMished  5-2  00 
INTERIOR  DEPARTMENT 
Minerals  Management 
Service 
Royalty  management 


Oil  valuation  for  royalty  due 
on  Federal  leases, 
published  3-15-00 

PENSION  BENEFIT 
GUARANTY  CORPORATION 

Single-employer  plans 
Allocation  of  assets — 
Interest  assumptKXis  for 
valuing  and  paying 
ber>efits    published  5- 
15-00 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives 
Boeing,  published  4-27-00 
MD  Helicopters  Inc 
published  5-17-00 

TRANSPORTATION 
DEPARTMENT 
Federal  Highway 
Administration 

Engineenng  and  traffic 
operations 

Emergency  relief  program 
disaster  threshold 
published  5-2-00 
TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 
American  Automobile  Labebng 
Act,  implementation 
Mctor  vehicle  content 
labeling,  domestic  and 
foreign  parts  content 
information,  put><isbed  7- 
28-99 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Walnuts  grown  in — 
California,  comments  due  by 
6-5-00:  published  4-5-00 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmoapheric  Admlniatration 

Fishery  conservation  and 
management 
Alaska,  tishenes  of 
Exclusive  Economic 
Zone — 

Halibut,  comments  due  by 
6-6-00,  published  5-22- 
00 

Scallop,  comments  due  by 

6-5-00,  published  4-21- 

00 
Northeastern  United  States 
fisheries — 
Spiny  dogfish,  comments 

due  by  6-5-00 

published  5-4-00 


DEFENSE  DEPARTMENT 

Pnvacy  Act,  implementation 
Defense  Commissary 
Agerx;y,  comments  due 
by  6-9-00,  published  4-10- 
00 
Defense  Threat  Reduction 
Agency,  comments  due 
by  6-9-00,  published  4-10- 
00 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  p)ollutants,  hazardous, 

national  emission  standards 

Polyetfier  polyols  production, 
etc  ,  comments  due  by  6- 
700,  published  5-8-00 

Radionuclides  ottier  than 
radon  from  DOE  facilities 
and  from  Federal  facilities 
other  than  NRC  licensees 
and  not  covered  by 
Subpart  H,  comments  due 
by  6-9-00,  published  5-9- 
00 
Air  pollulants.  hazardous. 

national  emissKXi  standards 

Polyetfier  polyols  production, 
etc    comments  due  by  6- 
7-00   puWisfied  5-8-00 
Air  quality  implementation 

plans,  approval  and 

promulgation,  vanous 

States 

Arkansas,  comments  due  by 
6-8-00.  published  5-9-00 

Oregon,  comments  due  by 
6-9-00.  published  5-10-00 
Air  quality  implementation 

pilans.  \Avapp>roval  and 

promulgation,  vanous 

States,  air  quality  planning 

purposes,  designation  of 

areas 

Indiana,  comments  due  by 
6-9-00.  published  5-10-00 
Hazardous  waste  program 

authonzations 

Oklahoma:  comments  due 
by  6-9-00   published  5-10- 
00 

West  Virginia,  comments 
due  by  6-9-00:  published 
5-10-00 
Superfund  program 

National  oil  and  hazardous 
substances  contingency 
plan — 

National  pnonties  list 
update,  comments  due 
by  6-8-00,  published  5- 
9-00 
Water  supply 
National  pnmary  dnnking 
water  regulations — 
Long  Term  1  Enhanced 
Surface  Water 
Treatment  and  Filter 
Backwash  Rule, 
comments  due  by  6-9- 
00.  published  4-10-00 


FARM  CREDIT 
ADMINISTRATION 

Farm  credit  system 
Organization — 
Stockholder  vote  on  like 
lending  authority 
comments  due  by  6-8- 
00,  published  5-9-00 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  earner  services: 

Garner  identification  codes, 
soft  slamming"  and 
carrier  identifrcation 
problems  arising  from 
shared  use.  and  resellers 
requirement  to  obtain  own 
codes,  comments  due  by 
6-6-00   published  5-23-00 

Incumbent  kx»l  exchange 
earners,  depreciation 
requirements  review,  1998 
biennial  regulatory  review, 
comments  due  by  6-9-00: 
published  4-10-00 
Radio  stations,  table  of 

assignnwnts 

New  Mexico:  comments  due 
by  6-5-00:  published  5-3- 
00 

FEDERAL  DEPOSIT 
INSURANCE  CORPORATION 

Risk-based  capital 
Recourse  and  direct  credit 
substitutes:  comments  due 
by  6-7-00:  published  3-8- 
00 

FEDERAL  HOUSING 
RNANCE  BOARD 

Federal  home  loan  bank 

system 

Advances,  eligible  collateral, 
and  new  business 
activities,  comments  due 
by  6-7-00:  published  5-8- 
00 

FEDERAL  RESERVE 
SYSTEM 

Risk-based  capital 
Recourse  and  direct  credit 
sut)stitutes:  comments  due 
by  6-7-00;  published  3-8- 
00 

FEDERAL  TRADE 
COMMISSION 

Industry  guides 
Household  fumiture  industry; 
comments  due  by  6-9-00; 
published  4-10-00 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Health  Cara  Firtancing 
Admlniatration 

Medicare 
Skilled  nursing  facilities: 
prospective  payment 
system  and  consolidated 
billing:  update:  comments 
due  by  6-9-00;  published 
4-10-00 
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INTERIOR  DEPARTMENT 
Indian  Affairs  Bureau 

Education 
Southwestern  Indian 
Polytechnic  Institute, 
personnel  system, 
comments  due  by  6-7-00; 
published  5-8-00 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Endangered  and  threatened 

species 

California  tiger  salamander. 
Santa  Barbara  distinct 
population:  comments  due 
by  6-5-00.  published  5-19- 
00 
Importation,  exportation,  and 

transportation  of  wildlife 

Injunous  non-indigenous  fish 
and  wildlife,  comments 
due  by  6-7-00.  published 
3-6-00 

NATIONAL  ARCHIVES  AND 
RECORDS  ADMINISTRATION 

Public  availability  and  use 
NARA  facilities,  locations 
and  hours  of  use, 
comments  due  by  6-7-00: 
published  5-8-00 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Secunties 
Trading  data:  electronic 
submission  by  exchange 
members,  brokers,  and 
dealers,  comments  due  by 
6-7-00   published  5-8-00 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Drawbndge  operations: 
Arkansas:  comments  due  by 
6-6-00:  published  4-7-00 
Ports  and  watenways  safety: 
Atlantic  Ocean,  Virginia 
Beach,  VA;  safety  zone, 
comments  due  by  6-5-00: 
published  5-26-00 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Airbus:  comments  due  by  6- 

9-00:  published  5-10-00 
Boeing,  comments  due  by 

6-5-00:  published  4-19-00 


Eurocopter  Deutschland: 
comments  due  by  6-5-00: 
published  4-6-00 
McDonnell  Douglas; 
comments  due  by  6-5-00: 
published  4-5-00 
Saab:  comments  due  by  6- 
9-00:  published  5-10-00 
Class  C  airspace   comments 
due  by  6-8-00:  published  4- 
25-00 
Class  D  airspace,  comments 
due  by  6-5-00:  published  5- 
5-00 
Class  E  airspace,  comments 
due  by  6-5-00:  published  4- 
21-00 
Resfncted  areas,  comments 
due  by  6-9-00:  published  4- 
25-00 
TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 
Fuel  economy  standards: 
Alternative  fuel  vehicles: 
manufactunng  incentives: 
comments  due  by  6-8-00: 
published  5-9-00 
Insurer  reporting  requirements 
Insurers  required  to  tile 
report:  lists;  comments 
due  by  6-6-00:  published 
4-7-00 
Motor  vehicle  safety 
standards 

Occupant  crash  protection — 
Occupant  protection  in 
interior  Impact:  head 
impact  protection; 
comments  due  by  6-5- 
00;  published  4-5-00 
TREASURY  DEPARTMENT 
Comptroller  of  the  Currency 
Risk-based  capital: 
Recourse  and  direct  credit 
substitutes;  comments  due 
by  6-7-00;  published  3-8- 
00 
TREASURY  DEPARTMENT 
Fiscal  Service 

Federal  management  services: 
Automated  Cleanng  House: 
Federal  agencies 
participation;  comments 
due  by  6-6-00:  published 
4-7-00 

Correction:  comments  due 
by  6-6-00;  published  4- 
12-00 


TREASURY  DEPARTMENT 
Thrift  Supervision  Office 

Risk-based  capital 
Recourse  and  direct  credit 
substitutes:  comments  due 
by  6-7-00:  published  3-8- 
00 

LIST  OF  PUBLIC  LAWS 


This  IS  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws   It 
may  be  used  in  conjunction 
with    PLUS"  (Public  Laws 
Update  Service)  on  202-523- 
6641    This  list  IS  also 
available  online  at  http;// 
virtvw  nara.gov/fedreg 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (Individual 
pamphlet)  form  from  the 
Sup)erlntendent  of  Documents, 
U.S   Government  Printing 
Office,  Washington,  DC  20402 
(phone.  202-512-1808)    The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
www. access. gpogov/nara' 
index.html.  Some  laws  may 
not  yet  be  available 

S.J.  Res.  44/P.L.  106-205 

Supporting  the  Day  of  Honor 
2000  to  honor  and  recognize 
the  service  of  minonty 
veterans  in  the  United  States 
Armed  Forces  dunng  World 
War  II,  (May  26,  2000:  114 
Stat.  312) 

H.R.  154/P.L.  106-206 

To  allow  the  Secretary  of  the 
Interior  and  the  Secretary  of 
Agriculture  to  establish  a  fee 
system  for  commercial  filming 
activities  on  Federal  land,  and 
for  other  purposes   (May  26. 
2000:  114  Stat   314) 

H.R.  371/P.L.  106-207 

Hmong  Veterans 
Naturalization  Act  of  2000 
(May  26.  2000:  114  Stat    316) 

H.R.  834/P.L.  106-208 

National  Histonc  Preservation 
Act  Amendments  of  2000 
(May  26.  2000.  114  Stat   318) 


H.R.  1377/P.L.  10&-209 

To  designate  the  facility  of  the 
United  States  Postal  Ser^^ice 
located  at  9308  South 
Chicago  Avenue,  Chicago 
Illinois,  as  the   'John  J 
Buchanan  Post  Office 
Building     (May  26    2000,  114 
Stat   320) 

H.R.  1832/P.L.  106-210 

Muhammad  Ali  Boxing  Refonn 
Act  (May  26,  2000:  114  Stat. 
321) 

H.R.  3629/P.L.  106-211 

To  amend  the  Higher 
Education  Act  of  1965  to 
improve  the  program  tor 
American  Indian  Tribal 
Colleges  and  Universities 
under  part  A  of  title  III    (May 
26,  2000,  114  Stat   33C) 

H.R.  3707/P.L.  106-212 

Amencan  Institute  in  Taiwan 
Facilities  Enhancement  Act 
(May  26   2000,  114  Stat   332) 

S.  1836/P.L.  106-213 

To  extend  the  deadline  tor 
commencement  of  construction 
of  a  hydroelectric  project  m 
the  State  of  Alabama    (May 
26.  2000:  114  Stat    334) 

Last  List  Mav  25.  2000 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  IS  a  free  electronic  mail 
notification  service  of  newly 
enacted  public  laws   To 
subscribe,  go  to  www  gsa  gov 
archlves/publaws-l  html  or 
send  E-mail  to 
listserv@www.gsa.gov  with 
the  following  text  message 

SUBSCRIBE  PUBLAWS-L 

Your  Name 

Note:  This  service  is  stnctly 
for  E-mail  notification  of  new 
laws  The  text  of  laws  is  not 
available  through  this  service 
PENS  cannot  respond  to 
specific  inquiries  sent  to  this 
address 
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Agricultural  Marketing  Service 

RULES 

Cherries  (tart)  grown  in — 

Michigan  et  al.,  35265-35267 
PROPOSED  RULES 
Peanut  promotion,  research,  and  information  order: 

National  Peanut  Board;  membership.  35298-35301 
NOTICES 
Committees;  establishment,  renewal,  termination,  etc.; 

National  Organic  Standards  Board,  35317 

Agriculture  Department 

Sep  Agricultural  Marketing  Ser\'ice 

See  Animal  and  Plant  Health  Inspection  Service 

Sfe  Forest  Service 

AnirT!2!  and  Plant  Health  Inspection  Service 

RULES 

Plant-related  quarantine,  domestic; 

Plum  pox  disease;  interstate  movement  of  articles  from 
Adams  County.  PA  restricted.  35261-35265 

Arts  and  Humanities,  National  Foundation 

See  National  Foundation  on  the  Arts  and  the  Humanities 

Blind  or  Severely  Disabled,  Committee  for  Purchase  From 
People  Who  Are 

Sef  Committee  for  Purchase  From  People  Who  Are  Blind 
or  Severely  Disabled 

Centers  for  Disease  Control  and  Prevention 

NOTICES 

Agency  information  collection  activities; 

Submission  for  OMB  review;  comment  request,  35347- 
35348 
Grants  and  cooperative  agreements;  availability,  etc.; 
Tobacco  prevention  and  control;  national  networks, 
35348-35353 

Children  and  Families  Administration 

See  Community  Services  Office 

Coast  Guard 

RULES 

Ports  and  waterways  safety: 

Naval  Station  Newport,  RI;  safety  zone,  35279-35280 
Newport,  RI;  safety  zone,  35278-35279 
NOTICES 

Reports  and  guidance  documents;  availability,  etc.: 
Merchant  mariners'  proficiency;  navigational  watch  rating 
skills  demonstration;  assessment  guidelines,  35414- 
35415 

Commerce  Department 

See  International  Trade  Administration 

See  National  Oceanic  and  Atmospheric  Administration 

Committee  for  Purchase  From  People  Who  Are  Blind  or 
Severely  Disabled 

RULES 

Organization,  functions,  and  authority  delegations; 
Mailing  address  change,  35286-35287 


NOTICES 

Procurement  list;  additions  and  deletions.  35319-35320 

Commodity  Futures  Trading  Commission 

PROPOSED  RULES 

Commodity  Exchange  Act: 

Futures  commission  merchants  and  introducing  brokers; 
minimum  financial  requirements 
Subordination  agreements;  net  capital  treatment. 
35304-35307 
NOTICES 
Meetings;  Sunshine  Act.  35331 

Community  Services  Office 

NOTICES 

Grants  and  cooperative  agreements:  availability,  etc  : 
Training.  Technical  Assistance,  and  Capacity-Building 
Program.  35353-35376 

Comptroller  of  the  Currency 

NOTICES 

National  banks;  ' 

Preemption  applications,  etc, — 
West  Virginia  Insurance  Sales  Consumer  Protection 
Act;  preemption  determination:  comment  request. 
35420-35423 

Defense  Department 

NOTICES 

Meetings: 

Defense  Intelligence  Agencv  Science  and  Technolog}^ 

Advisor>-  Board.  3533l".  35332 
Electron  Devices  Advison,'  Group,  35332 

Drug  Enforcement  Administration 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Chattem  Chemicals.  Inc.  35396-35397 
Lonza  Riverside,  35397 
Sigma  Aldrich  Research  Biochemicals,  Inc.  35397 

Education  Department 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request.  35332- 
35334 
Grants  and  cooperative  agreements;  availability,  etc: 
Special  education  and  rehabilitative  ser\'ices — 
Special  demonstration  programs.  35334-35335 

Employment  and  Training  Administration 

NOTICES 

Adjustment  assistance: 

Colby  Footwear,  Inc..  et  al..  35398-35399 

Deluxe  Corp.,  35399 

Joshua  L.  Bailey  Co.,  Inc.,  35399 

Liz  Claiborne,  35399 

RHI  Refractories  et  al.,  35400 
Adjustment  assistance  and  NAFTA  transitional  adjustment 
assistance: 

Motor  Coils  Manufacturing,  35397-35398 


PrinU'ii  on  ii'i.  v  l  It'ii  p.ipor. 
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Meetings: 

Registered  Apprenticeship  Federal  (Committee,  35400- 
35401 

EmploynMnt  Standards  Administration 

NOTICES 

Minimum  wages  for  Federal  and  federally-assisted 

construction:  general  wage  determination  dttcisions, 
35401-35404 

Energy  OefMirtment 

See  Federal  Energy  Regulatory  Commission 

Environmental  Protection  Agency 

RULES 

Water  pollution  control: 

Great  Lakes  System,  water  quality  guidance — 

Selenium  criterion  maximum  concfntration.  partial 
revocation,  35283-352Hti 
PROPOSED  RULES 

Air  pollution  control,  new  motor  vehicles  and  engines: 
Heavy-duty  engine  and  vehicle  standards  and  highway 
diesel  fuel  sulfur  control  requirements,  35429-35559 
Pesticides;  tolerances  in  food,  animal  ft-eds,  and  raw 
agricultural  commodities 
Methyl  parathion,  35307-35312 
NOTICES 

Environmental  statements,  availahilitv.  etc.: 
Agency  statements — 

Comment  availability.  3533r)-353:J7 
Weekly  re<:eipts.  35337 
Grants  and  c:ooperative  agreements,  aviulahiiitv.  etc  : 
Investigator-initiated  grants  program.  35337-3533H 
Meetings: 

Loc:al  (Government  ,\dvisorv  Ciimiiiitfec.  35.<:)H 
Science  Advisory  B(jard,  3533H-35334 
Reports  and  guidance  documents;  avdilabdit\.  etc.: 
Federal  Financial  Aci:ounting  Standards — 
CER(!LA  enforcement  discretion  exercised  in 

anticipation  of  full  cost  act.ounting,  35339-35345 

Federai  Aviation  Administration 

RULES 

Airworthiness  directives: 

Air  Tractor  Inc..  35267-35270 

Pilatus  Aircraft  Ltd  .  35270-35272 
Restricted  areas,  352  73 

Standard  instrument  approach  proieciures.  :i5274-3527H 
VOR  Federal  airways.  35272-35273 
PROPOSED  RULES 
Class  E  airspace,  35301-35303 
let  routes.  35303-35304 
NOTICES 
Meetings: 

RTCA.  Inc  .  35415-35416 

Federal  Communications  Commission 

PROPOSED  RULES 

Common  (;arrit!r  services: 
Satellite  c;ommunications — 

INTELSAT  space  segment  capa(  itv  ,i\  .iii.ibiiitv  tn  diit-il 
acc:ess  users.  35312-35:114 
NOTICES 
Agency  information  collection  activities 

Reporting  and  recordkeeping  requirements,  .35345-15346 
Submission  for  OMB  review;  comment  re(]uest.  35346 


Federal  Deposit  Insurance  Corporation 

NOTICES  ' 

Meetings;  Sunshine  Act.  35347 

Federal  Energy  Regulatory  Commission 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Kern  River  Gas  Transmission  Co..  35335 
Midwestern  Gas  Transmission  Co..  35336 
Mississippi  River  Transmission  Corp.,  35336 

Federal  Highway  Administration 

NOTICES 

Environmental  statements;  notice  of  intent: 
Dubois  County,  IN,  35416 

Federal  Motor  Carrier  Safety  Administration 

RULES 

Motor  carrier  safety  standards: 
('onimercial  motor  vehicle.s — 

Marking  requirements.  35287-35297 

Federal  Railroad  Administration 

NOTICES 

,\gency  information  collection  activities: 

Submission  for  OMB  review,  comment  request.  35416- 
35418 
Safely  advisories,  bulletins,  and  directives: 

Harmon  intermediate  signal  units;  recommended 
replacement.  35418-35419 

Federal  Reserve  System 

NOTICES 

Meetings.  Sunshine  Act.  35347 

Fish  and  Wildlife  Service 

PROPOSED  RULES 

Endangered  and  threatened  species: 

.Southwestern  Washington/C^olumbia  River  coastal 
cutthroat  trout  in  Washington  and  Oregon.  35315 
Importation,  exportatiim.  and  transportation  of  wildlife: 
Injurious  wildlift! — 

Black  carp;  information  review.  35314-35315 
NOTICES 
Endangered  and  threatened  species  permit  applications, 

35383 
Environmental  statements;  availability,  etc.: 
Incidental  take  permits — 
Travis  County.  TX;  golden-cheeked  warbler,  etc., 
35383-35384 

Food  and  Drug  Administration 

NOTICES 

Reports  and  guidance  documents;  availability,  etc.: 

Commodities  with  methyl  parathion  residues;  channels  of 
trade  policy:  industry  guidance.  35376-35379 

Forest  Service 

NOTICES 

Environmental  statements;  notice  of  intent: 

Inyo.  Sierra,  and  Sequoia  National  Forests.  CA.  35317- 
35318 
Meetings: 

Lake  Tah;)e  Basin  Federal  Advisors'  Committee.  35318 
Opal  Creek  Scenic  Recreation  Area  Advisory  Council, 
35318-35319 

Health  and  Human  Services  Department 

See  Centers  for  Disease  Control  and  Prevention 


See  Community  Services  Office 
See  Food  and  Drug  Administration 
See  Health  Care  Financing  Administration 
See  National  Institutes  of  Health 
See  Substance  Abuse  and  Mental  Health  Services 
Administration 

Health  Care  Financing  Administration 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  35379 

Housing  and  Urt>an  Development  Department 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Facilities  to  assist  homeless — 
Excess  and  surplus  Federal  property,  35382-35383 

Interior  Department 

See  Fish  and  Wildlife  Service 

See  Land  Management  Bureau 

See  Reclamation  Bureau 

See  Surface  Mining  Reclamation  and  Enforcement  Office 

internal  Revenue  Service 

NOTICES 

Health  Insurance  Portability  and  Accountability  Act  of 
1996;  implementation: 
Expatriation  ;  individuals  losing  United  States 
citizenship;  quarterly  list,  35423-35426 

International  Development  Cooperation  Agency 

See  Overseas  Private  Investment  Corporation 

International  Trade  Administration 

NOTICES 

Antidumping: 

Bars  and  wedges  and  hammers  and  sledges  from — 

China,  35321-35322 
Brake  rotors  from — 

China,  35322-35323 
Internal  combustion  forklift  trucks  from — 

Japan, 35323 
Professional  electric  cutting  tools  from — 

Japan.  35324 
Silicomanganese  from- 

China  and  Brazil,  35324-35325 
Antidumping  and  countervailing  duties: 
Administrative  review  requests,  35320-35321 

International  Trade  Commission 

NOTICES 

Import  investigations: 
Phosphoric  acid  from — 
Israel  and  Belgium,  35395 
International  Harmonized  System: 
Harmonized  Commodity  Description  and  Coding  System; 
modifications.  35395-35396 

Justice  Department 

See  Drug  Enforcement  Administration 

Labor  Department 

See  Employment  and  Training  Administration 
See  Employment  Standards  Administration 


Land  Management  Bureau 

NOTICES 

Alaska  Native  claims  selection: 

Cape  Fox  Corp.,  35384-35385 

Old  Harbor  Native  Corp.,  35385 
Boundary'  establishment,  descriptions,  etc.: 

Grand  Canvon-Parashant  National  Monument.  AZ. 
35385-35388 
Closure  of  public  lemds: 

Colorado.  35389 
Environmental  statements;  availability,  etc.: 

Headwaters  Forest  Reserve.  CA.  35389 
Environmental  statements;  notice  of  intent: 

Headwaters  Forest  Reserve.  CA.  35389-35390 
Public  land  orders: 

Alaska,  35390 

California,  35390-35391 

Colorado,  35391 

Nevada,  35391 
Realty  actions;  sales,  leases,  etc.: 

Arizona;  correction.  35427 
Recreation  management  restrictions,  etc  : 

Headwaters  Forest  Reserve.  CA;  public  access  restricted. 
35392 
Surx'ey  plat  filings: 

Wyoming.  35392 

National  Credit  Union  Administration 

NOTICES 

Meetings;  Sunshine  Act.  35404 

National  Foundation  on  the  Arts  and  the  Humanities 

NOTICES 

Meetings: 

Special  Projects  Advisory  Panel.  35404 

National  Highway  Traffic  Safety  Administration 

RULES 

Motor  vehicle  safety  standards: 
Occupant  crash  protection — 
Future  air  bags  designed  to  create  less  risk  of  serious 
injuries  for  small  women  and  young  children,  etc. 
correction,  35427 
NOTICES 

Motor  vehicle  safety  standards: 
Nonconforming  vehicles — 
Importation  eligibility;  determinations,  35419 

National  Institutes  of  Health 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review:  comment  request,  35379- 
35380 

National  Oceanic  and  Atniospheric  Administration 

PROPOSED  RULES 

Fishery  conservation  and  management: 
Caribbean,  Gulf,  and  South  Atlantic  fisheries — 
South  Atlantic  Fisher\'  Management  Council:  hearing. 
35316 
NOTICES 
Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  35325- 
35326 
Reports  and  guidance  documents;  availability,  etc.: 
RMS  Tiicmic;  research,  exploration,  and  salvage 
guidelines:  comment  request,  35326-35331 
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Nuclear  Regulatory  Commission 

NOTICES 

Appliiations.  hfunniis.  (iftfrminations.  t'l(   : 
AmeKien  Energy  Co  ,  LLC.  :J,5404-:i540() 
Sacramenti)  Municipal  Utility  Di.strict.  .'}54(M> 

Overseas  Private  Investment  Corporation 

NOTICES 

Agency  information  collt'cfion  activities: 

Submission  for  OVIB  review;  (  oniment  request,  35394- 
35395 

Personnel  Management  Office 

RULES 

Health  benefits.  Federal  employees 
Defense  Department  demonstration  project,  35259-35251 

Public  Health  Service 

See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 
See  National  Institutes  of  Health 
See  Substance  Abuse  and  Mental  Health  Servic  es 
Administration 

Reclamation  Bureau 

NOTICES 

EnvironmtMital  statements,  availability,  etc 

Glenn,  (Colusa,  and  Yolo  (iounties,  CA:  Colusa  Basin 
flood  control  program.  35.392-35393 
Reports  and  guidance  documents;  availability.  et( 

National  Environmental  f'olii  y  .'\ct  handbook;  agency 
employee  guidance.  3539.3-35394 

Securities  and  Exchange  Commission 

NOTICES 

Self-regulatory  organizations,  [jroposeii  rule  (  hanges: 
Stock  Clearing  Corp   of  F'hiladelphia,  35413-35414 

Applirations.  heunniis,  ({rtenniiidtions.  eti   : 
\'\\\  Funds.  ln(   ,  tit  al.,  354()t>-35413 

State  Department 

NOTICES 

Meetings; 

Public  Di[)lomacv.  I '  ,S    .Xdv  isorv  (iorninissioii,  35414 

Substance  Abuse  and  Mental  Health  Services 
Administration 

NOTICES 

Federal  agency  urine  drug  testing;  i;ertified  laboratone.s 
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Rules  and  Regulations 


Federal  Register 

V(.i.   65.   No     107 

Frida\.  lune  2.  2U00 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U  S.C   1510 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week 


OFHCE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  890 

RIN  3206  AJ03  (3206  AI63) 

Federal  Employees  Health  Benefits 
(FEHB)  Program  and  DefMrtment  of 
Defense  (DoD)  Demonstration  Project 

agency:  Office  of  Personnel 

Management. 

ACTION:  Final  rule. 

SUMMARY:  OPM  is  issuing  a  final 
regulation  to  implement  the  portion  of 
the  National  Defense  Authorization  Act 
for  1999  that  establishes  authority  for  a 
demonstration  project  under  which 
certain  Medicare  and  other  eligible  DoD 
beneficiaries  can  enroll  in  health  benefit 
plans  in  certain  geographic  areas  under 
the  Federal  Employees  Health  Benefits 
(FEHB)  Program.  The  demonstration 
project  will  run  for  a  period  of  three 
years  from  Januan'  1,  2000,  through 
December  31.  2002.  This  regulation 
specifies  only  the  requirements  that 
differ  from  existing  FTEHB  Program 
regulations  because  of  unique  aspects  of 
the  demonstration  project. 
DATES:  The  effective  date  of  this 
regulation  is  July  3,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  W.  Kaszynski,  Policy  Analyst, 
Insurance  Policy  and  Information 
Division.  OPM.  Room  3425,  1900  E 
Street,  NW..  Washington.  DC  20415- 
0001.  He  can  also  be  reached  at  (202) 
606-0004  or  by  electronic  mail  (E-mail) 
at:  mwkaszyn@opm.gov. 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  this  regulation  is  to 
implement  the  portion  of  the  National 
Defense  Authorization  Act  for  1999, 
Public  Law  105-261,  that  amended 
chapter  55  of  title  10,  United  States 
Code,  and  chapter  89  of  title  5.  United 
States  Code,  to  establish  a 
demonstration  project  under  which 


certain  Medicare  and  other  eligible  DoD 
beneficiaries  can  enroll  in  health  benefit 
plans  offered  under  the  FEHB  Program. 
The  legislation  was  signed  into  law  on 
October  17,  1998.  The  demonstration 
project  will  run  for  a  period  of  three 
vears  from  January  1,  2000.  through 
December  31,  2002.  DoD,  with  OPM 
concurrence,  has  selected  eight 
geographic  areas  to  serve  as 
demonstration  areas.  The  legislatioi. 
requires  that  between  6  and  10 
geographic  areas  be  selected.  No  more 
than  66.000  individuals  can  participate 
in  the  demonstration  project  at  any  one 
time.  Beneficiaries  who  are  provided 
coverage  imder  the  demonstration 
project  will  not  be  eligible  to  receive 
care  at  a  military  medical  treatment 
facility  or  to  enroll  in  a  health  care  plan 
under  DoD's  TRICARE  program. 
Individuals  who  disenroU  or  cancel 
enrollment  from  the  demonstration 
project  are  not  eligible  to  reeiu^oU  in  the 
demonstration  project.  OPM  will 
establish  separate  risk  pools  for 
developing  demonstration  project 
enrollee  premium  rates.  The 
government  contribution  for 
demonstration  enrollees  will  be  paid  by 
DoD  and  cannot  exceed  the  maximum 
percentage  or  dollar  amoimt  that  the 
government  would  have  contributed 
had  the  enrollee  been  enrolled  as  a 
regular  FEHB  enrollee  in  the  same 
health  benefits  plan  and  at  the  same 
level  of  benefits. 

The  legislation  requires  OPM  and 
DoD  to  jointly  produce  and  submit  two 
reports  to  Congress  designed  to  assess 
the  viability  of  expanding  access  to  the 
FEHB  Program  to  certain  Medicare  and 
other  eligible  DoD  beneficiaries 
permanently.  The  first  report  is  due  by 
April  1.  2001;  the  second  is  due  by 
December  31.  2002.  The  reports  will 
focus  on  enrollee  participation  levels, 
impact  on  Medicare  Part  B  enrollment, 
premium  rates  and  costs  as  compared  to 
those  for  regular  FEHB  enrollees,  impact 
on  accessibility  of  care  in  military 
treatment  facilities,  impact  on  medical 
readiness  and  training  in  military 
treatment  facilities,  impact  on  the  cost, 
accessibility,  and  availability  of 
prescription  drugs  for  DoD  beneficiaries, 
and  recommendations  on  eligibility  and 
enrollment. 

OPM  has  determined  it  necessary  to 
specify  certain  differences  from  existing 
FEHB  Program  regulations  because  of 
the  unique  featvu^s  of  the  demonstration 


project.  This  regulation  amends  Part  890 
of  title  5.  Code  of  Federal  Regulations 
(CFR)  to  authorize  these  differences. 
Should  the  program  be  extended  beyond 
the  three  year  demonstration  project 
period,  we  will  regulate  to  address  any 
necessar}'  changes  to  these  provisions. 

On  July  6,1999,  OPM  published  an 
interim  regulation  in  the  Federal 
Register  (64  FR  36237).  OPM 
subsequently  received  one  comment 
from  a  trade  association  representing 
FEHB  fee-for-service/PPO  plans.  The 
commenter  indicated  that  the  regulation 
does  not  address  whether  FEHB  carriers 
must  issue  certificates  of  creditable 
coverage  required  under  the  Health 
Insurance  Portability  and 
Accountability  Act  (HIPAA)  and  asked 
if  this  was  required  under  the 
demonstration  project.  The  regulation  is 
intended  to  change  normal  FEHB 
Program  practice  where  specifically 
indicated.  It  is  not  intended  to  affect 
practices  that  have  not  been  specifically 
addressed.  Therefore,  carriers  must 
issue  certificates  of  creditable  coverage 
to  meet  the  requirements  of  HIPAA  for 
demonstration  project  enrollees  the 
same  as  they  do  for  regular  FEHB 
Program  enrollees. 

Other  minor  clarifying  changes  have 
been  made  to  the  regulation. 

Regulatory  Flexibility  Act 

I  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  the  regulation  will  only  affect 
health  insurance  carriers  under  the 
Federal  Employees  Health  Benefits 
Program. 

Executive  Order  12866,  Regulatory 
Review 

This  rule  has  been  reviewed  by  the 
Office  of  Management  and  Budget  in 
accordance  wit_h  Executive  Order  12866. 

List  of  Subjects  in  5  CFR  Part  890 

Administrative  practice  and 
procedure.  Government  employees, 
Health  facilities.  Health  insurance. 
Health  professionals.  Hostages.  Iraq, 
Kuwait,  Lebanon.  Reporting  and  record 
keeping  requirements.  Retirement. 

Office  of  Personnel  Management. 
Janice  R.  Lachance, 

Director. 

For  the  reasons  set  forth  in  the 
preamble,  OPM  is  amending  5  CFR  part 
890  as  follows: 
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PART  890— FEDERAL  EMPLOYEES 
HEALTH  BENEFITS  PROGRAM 

1.  The  authority  ( itation  for  p.irt  H^K) 
is  revisi'd  ti)  ri'.iil  a.s  follows: 

.Vuthority:  i  I    SC.  H'H  I.  SjHMOHOi  iKn 
issued  uiiiliT  50  LI.S.C   4(IJp.  ^J  I    SC  41M)')( 
and  4069C-1;  subpart  L  also  issued  under 
sec.  599C:of  Pub   L    lOl-.Sn,  104  .Stat.  20fi4. 
as  amt?n(!p{i;  *»  890. 102  also  issued  under 
sei  lidus  11202(11  112:t2(i'l.  1124fi  ilr)  and  ((  1 
1)1  Pub   1.    10,'")-H.  Ill  .Stat   2;'il:  ami  s.M  lion 
721  olPut)   I.    Ul,")-2bl,  ll2Slal    JOI.l 

PART  890-FEDERAL  EMPLOYEES 
HEALTH  BENEFITS  PROGRAM 

2.  A  new  Subpart  M  is  revised  to  rt'ad 
as  follows: 

Subpart  M — Department  of  Defense  Federal 
Employees  Healtfi  Benefits  Program 
Demonstration  Project 

Sc( 

890.i:UJl  Purpose. 

H')0i:i02  Duration. 

H<t()i:i()i  KhKibihlv 

H'tO  r!l)4  Knrdllin.Tit 

H'lO  IfO^  I  i'rnnn,ilii)[i  ,ind  i  am  i-ll.itinii 

H'td  1  lOfi  (lovernmi'iit  [irciniurn 

I  iintributions. 

890.1107  Data  (ollt'i  iKin 

H'»t)  1  (OH  Carrier  |iarlii  ipatinii 

Subpart  M — Department  of  Defense 
Federal  Employees  Health  Benefits 
Program  Demonstration  Project 

§890.1301     Purpose. 

The  purpose  of  this  subpart  is  to 
implement  s(n:tion  721  of  the  National 
Defense  Authorization  Act  for  19<)9. 
Publi(.  Law  l()5-2fil   This  section 
anitMuled  (:hapt(«r  55  of  title  10.  I  Inited 
States  Code,  and  chapter  8M  of  title  5. 
United  States  (lode,  to  establish  a 
demonstration  project  under  which 
certain  Medicare  and  other  eligible 
Department  of  Defense  (DoD) 
beneficiaries  i:an  enroll  in  health  benefit 
plans  offered  under  the  Kedt-ral 
Employees  Health  Benefits  (FbiHH) 
Program  in  certain  geographic  areas. 
The  legislation  was  signed  into  law  on 
October  17.  199H   The  demonstration 
proj(n:t  will  run  for  a  period  of  three 
years.  Tlit:  legislation  reipiires  the  Office 
of  Personnel  Management  (OPM)  and 
DoD  to  jointly  produce  and  submit  two 
reports  to  Congress  ilesigned  to  assess 
the  viability  of  expanding  access  to  th<' 
FFHB  Program  to  certain  Mtuficare  umi 
nth(?r  eligible  DoD  beneficiaries 
permanently   OPM  is  authorizing 
certain  diffc-rences  from  regular  FKHH 
Program  prac:tic:es  in  order  to  ensure  the 
sut:cessful  implementation  of  the 
demonstration  project.  This  regulation 
authorizes  those  differences. 


§890.1302     Duration. 

The  demonstration  project  will  run 
from  lanuary  1.  2(tOO.  through  December 
.11.2002 

§890.1303     Eligibility. 

(a)  To  enroll  in  the  demonstration 
proi'Tt.  an  individual  must  live  within 
one  of  the  demonstration  areas  and  meet 
the  definition  of  an  eligible  beneficiary 
in  10  i;,S.C;   1  l()8(b).  An  eligible 
beneficiary  under  this  subpart  is — 

(1)  A  member  or  former  member  of 
the  uniformed  services  described  in 
sectitin  1074(b)  of  title  10.  United  States 
Code,  who  is  entitled  to  hospital 
insurance  benefits  under  part  A  of  title 
XVIII  of  the  Social  Security  Act  (42 

n  S.C,  i;i9.=ic  pt  seq): 

(2)  An  individual  who  is  an 
unremarried  former  spouse  of  a  member 
or  former  member  des(.ribed  in  section 
1072(2)(F)  or  .section  1072(2)(G)  of  title 
10.  United  States  Code; 

{A)  An  individual  who  is — 

(i)  A  dependent  of  a  deceased  member 
or  former  member  described  in  section 
1076(b)  or  1076(a)(2)(B)  of  title  10. 
United  States  Clode,  or  of  a  member  who 
died  while  on  active  duty  for  a  period 
of  more  than  .10  days:  and 

(li)  A  "member  of  family"  as  defined 
in  section  8901(5)  of  title  5.  United 
States  (]ode:  or 

(4)  An  individual  who  is — 

(i)  A  dependent  of  a  living  member  or 
former  member  described  in  section 
1076(b)(1)  of  title  10.  United  States 
(xjde.  who  is  entitled  to  hospital 
insurance  benefits  under  part  A  of  title 
XVIII  of  the  Social  Security  Act, 
regardless  of  the  member's  or  former 
member's  eligibility  for  such  hospital 
insurance  benefits;  and 

(ii)  A  "member  of  family  "  as  defined 
in  secti(m  H901(,^))  of  title  5.  U'nited 
States  Clode 

(b)  An  eligible  beneficiar\'  may  (mroll 
in  an  FEHB  plan  under  chapter  89  of 
title  5,  United  States  Code,  for  self-onlv 
coverage  or  for  self  and  family  coverage. 
A  self  and  family  enrollment  will 
include  coverage  of  a  dependent  of  the 
military  member  or  former  member  who 
meets  the  definition  of  a  "member  of 
family"  in  section  8901  (.5)  of  title  5. 
United  States  Coiif?  A  self  and  family 
enrollment  will  not  cover  a  person 
related  to  the  eligible  beneficiary  that 
does  not  qualify  as  a  "member  of 
family"  (as  defined  in  section  8901(.5)  of 
title  5.  United  States  Clode)  of  the 
military  member  or  former  member. 

(c)  A  perscm  eligible  for  c:overage 
under  this  subpart  shall  not  be  required 
to  satisfy'  any  eligibility  criteria 
specified  in  chapter  89  of  title  5.  United 
States  Code,  or  in  other  subparts  of  this 
part  (except  as  provided  in  paragraphs 


(a)(3).  (a)(4).  and  (b)  of  this  socti(m)  as 
a  condition  for  enrollment  in  health 
benefit  plans  offered  through  the  FEHB 
Program  under  the  demonstration 
project. 

(d)  When  determining  whether  an 
individual  is  a  "member  of  family" 
under  section  8901(5)  of  title  5.  United 
States  Code,  for  purposes  of  paragraph 
{a)(3)  and  (a)(4)  of  this  section,  a  DoD 
member  or  former  member  described  in 
section  1076(b)  or  1076(a)(2)(B)  of  title 
10.  linited  States  Code,  shall  be  deemed 
to  be  an  employee  under  chapter  89  of 
title  5.  United  States  Code.  The  sole 
purpose  for  deeming  these  members  or 
former  members  of  the  uniformed 
services  employees  under  chapter  89  of 
title  5,  United  States  Code,  is  to 
determine  which  of  their  dependents 
can  enroll  as  eligible  beneficiaries  in  the 
demonstration  project. 

(e)  A  person  who  is  eligible  to  enroll 
in  the  FEHB  Program  as  an  employee  as 
defined  in  .section  8901(1)  of  title  5, 
United  States  Code,  is  not  eligible  to 
enroll  in  an  FEHB  plan  under  the 
(lemonstration  project. 

§890.1304    Enrollment. 

(a)  Open  Season  for  eligible 
beneficiaries  will  be  held  concurrent 
with  the  Open  S<!ason  for  regular  FEHB 
enroUees.  Open  Seasons  will  be  held  in 
the  years  1999,  2000  and  2001   Eligible 
benefic;iaries  will  be  able  to  enroll  for 
coverage,  change  enrollment  tiers  (e.g.. 
self-only  or  self  and  family),  or  change 
health  benefit  plans  or  plan  options 
during  these  periods. 

(b)  Enrolled  eligible  beneficiaries  are 
required  to  pay  associate  membership 
dues  if  they  enroll  in  open  employee 
organization  sp(jnsored  plans  that  are 
participating  in  the  demonstration 
project. 

(c)  DoD  will  deny  enrollment  of 
eligible  beneficiaries  when  the  total 
number  of  eligible  beneficiaries  and 
family  members  enrolled  in  the 
demonstration  project  reaches  66,000. 

(d)  Eligible  beneficiaries  can  enroll 
only  in  health  plans  offered  by  health 
benefit  carriers  who  are  participating  in 
the  demtmstration  project, 

(e)  Eligible  beneficiaries  and  family 
members  enrolled  in  the  demonstration 
project  are  not  eligible  to  obtain  services 
from  militarv'  medical  treatment 
facilities  or  to  enroll  in  a  health  care 
plan  under  the  TRICARE  Program. 

(f)  An  eligible  beneficiary  enrolled  in 
an  FEHB  plan  under  the  demonstration 
project  may  change  health  benefits 
plans  and  coverage  in  the  same  manner 
as  any  other  FEHB  Program  enrollee, 
e.xcept  as  provided  for  in  this  subpart. 


§890.1305    Termination  and  cancellation. 

(a)  If  an  enrolled  eligible  beneficiary 
moves  out  of  a  demonstration  area,  the 
enrollment  of  the  eligible  beneficiary 
and  all  family  members  will  be 
terminated.  If  an  enrolled  eligible 
beneficiary  moves  to  an  area  located 
within  a  demonstration  area,  he  or  she 
will  continue  to  be  eligible  to 
participate  in  the  demonstration  project. 
If  the  eligible  beneficiary  was  enrolled 
prior  to  the  move  in  an  HMO  that  does 
not  serve  the  new  demonstration  area, 
the  eligible  beneficiary  will  have  an 
opportunity  to  select  a  new  health  plan 
offered  by  a  carrier  participating  in  the 
demonstration  project  in  the  new  area. 
If  the  eligible  beneficiary  was  enrolled 
in  a  fee-for-service  plan  prior  to  the 
move  and  moves  to  another  area  that  is 
within  an  existing  demonstration  area, 
the  eligible  beneficiarv'  can  maintain  his 
or  her  current  coverage. 

(b)  If  an  enrolled  eligible  beneficiary 
disenrolls,  cancels,  or  terminates 
enrollment  for  any  reason,  he  or  she  will 
not  be  eligible  to  reenroll  in  the 
dernonstration  project.  Once  coverage 
ends,  eligible  beneficiaries  and  all 
family  members  have  the  right  to 
resume  all  of  the  benefits  to  which  they 
are  entitled  to  under  title  10  of  the 
United  States  Code.  Medicare-covered 
eligible  beneficiaries  and  their  eligible 
family  members  who  had  Medigap 
policies  prior  to  their  enrollment  in  the 
demonstration  project  are  entitled  to 
reinstate  that  coverage  under  the 
conditions  stated  in  section  1108(1)  of 
title  10,  United  States  Code. 

(c)  Eligible  beneficiaries  and  their 
family  members  are  eligible  for 
Temporary  Continuation  of  Coverage 
(TCC)  under  the  conditions  and  for  the 
durations  described  in  subpart  K  or 
until  the  end  of  the  demonstration 
project,  whichever  occurs  first.  The 
effective  date  of  TCC  for  eligible 
beneficiaries  or  their  eligible  family 
members  will  be  the  day  after  other 
coverage  under  this  subpart  ends. 
Eligible  beneficiaries  or  their  eligible 
family  members  selecting  TCC'must 
enroll  in  a  health  plan  offered  by  a 
carrier  participating  in  the 
demonstration  project.  If  an  eligible 
beneficiary  or  eligible  family  member 
enrolled  in  DoD  TCC  moves  from  a 
demonstration  project  area,  coverage 
ends.  DoD  TCC  enroUees  will  be 
responsible  for  paying  the  entire  DoD 
premium  rate  (OPM's  approved  net-to- 
carrier  DoD  rate  plus  4  percent  for 
contingency  and  administration 
reserves)  plus  2  percent  of  this  premium 
rate  for  administration  of  the  program. 
DoD  will  make  arrangements  to  collect 
premiums  plus  the  2  percent 


administrative  charge  from  eligible 
beneficiaries  and  forward  them  to 
OPMs  Employees  Health  Benefits  Fund. 
OPM  will  establish  procedures  for 
receiving  the  2  percent  administrative 
payment  into  the  Employees  Health 
Benefits  Fund  and  making  this  amount 
available  to  DoD  for  administration  of 
the  program. 

(d)  Eiu'olled  eligible  beneficiaries  are 
not  eligible  for  the  temporan,'  extension 
of  coverage  and  conversion 
opportunities  described  in  subpart  D  of 
this  part. 

§890.1306    Government  premium 
contributions. 

The  Secretary  of  Defense  is 
responsible  for  the  government 
contribution  for  enrolled  eligible 
beneficiaries  and  family  members.  The 
goverrmient  contribution  toward 
demonstration  project  premium  rates 
will  be  determined  in  accordance  with 
subpart  E  of  this  part. 

§890.1307    Data  collection. 

Each  carrier  will  compile,  maintain, 
and  when  requested  by  OPM  or  DoD, 
report  data  on  its  plan's  experience 
necessary'  to  produce  reports  containing 
the  following  information  and  analysis; 

(a)  The  number  of  eligible 
beneficiaries  who  elect  to  participate  in 
the  demonstration  project. 

(b)  The  number  of  eligible 
beneficiaries  who  elected  to  participate 
in  the  demonstration  project  and  did  not 
have  Medicare  Part  B  coverage  before 
electing  to  participate. 

(c)  The  costs  of  health  benefits 
charges  and  the  costs  (direct  and 
indirect)  of  administering  the  benefits 
and  services  provided  to  eligible 
beneficiaries  who  elect  to  participate  in 
the  demonstration  project  as  compared 
to  similarly  situated  enroUees  in  the 
FEHB  Program. 

(d)  Prescription  drug  costs  for 
demonstration  project  beneficiaries. 

§  890.1 308    Carrier  participation. 

(a)  All  carriers  who  participate  in  the 
FEHB  Program  and  provide  benefits  to 
enroUees  in  the  geographic  areas 
selected  as  demonstration  project  areas 
must  participate  in  the  demonstration 
project,  except  as  provided  for  in 
paragraphs  (b).  (c),  and  (d)  of  this 
section. 

(b)  Carriers  who  have  less  than  300 
FEHB  enroUees  may,  but  are  not 
required  to,  participate  in  the 
demonstration  project. 

(c)  Carriers  may,  but  are  not  required 
to,  participate  in  the  demonstration 
project  if  their  service  area  overlaps  a 
small  portion  (as  determined  by  OPM) 
of  a  demonstration  project  geographic 
area. 


(d)  Carriers  offering  fee-for-service 
plans  with  enrollment  limited  to 
specific  groups  will  not  participate  in 
the  demonstration  project. 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  301 

[Docket  No.  00-034-1] 

Plum  Pox 

AGENCY:  Animal  and  Plant  Health 
Inspection  Ser\-ice.  USD.'\. 
ACTION:  Interim  rule  and  request  for 
comments. 

SUMMARY:  We  are  quarantining  part  of 
Adams  County.  PA,  due  to  the  detection 
of  plum  pox  in  that  region  and  are 
restricting  the  interstate  movement  of 
certain  articles  from  the  quarantined 
area  that  present  a  risk  of  transmitting 
plum  pox.  This  action  is  necessary'  on 
an  emergency  basis  to  prevent  the 
spread  of  plum  pox  to  noninfested  areas 
of  the  United  States. 
DATES:  This  interim  rule  is  effective  on 
June  2.  2000.  We  invite  you  to  comment 
on  this  docket.  We  will  consider  all 
comments  that  we  receive  by  August  1. 
2000. 

ADDRESSES:  Please  send  your  comment 
and  three  copies  to:  Docket  No.  00—034- 
1  Regulator*-  Analysis  and 
Development,  PPD,  APHIS.  Suite  3C03, 
4700  River  Road.  Unit  118.  Riverdale. 
MD  20737-1238. 

Please  state  that  your  comment  refers 
to  Docket  No.  00-034-1. 

You  may  read  any  comments  that  we 
receive  on  this  docket  in  our  reading 
room.  The  reading  room  is  located  in 
room  1141  of  the  USDA  South  Building. 
14th  Street  and  Independence  Avenue. 
SW..  Washington  DC.  Normal  reading 
room  hours  are  8  a.m.  to  4:30  p.m.. 
Monday  through  Friday,  except 
holidays.  To  be  sure  someone  is  there  to 
help  you,  please  call  (202)  690-2817 
before  coming. 

APHIS  documents  published  in  the 
Federal  Register,  and  related 
information,  including  the  names  of 
orgcinizations  and  individuals  who  have 
commented  on  APHIS  dockets,  are 
available  on  the  Internet  at  http:// 
www.aphis.usda.gov/ppd/rad/ 
webrepor.html. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Stephen  Poe,  Operations  Officer,  USDA, 
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APHIS.  PPQ,  4700  River  Road  Unit  1.14. 
Riverdalo.  MD  207.17;  (301)  734-8899. 
SUPPLEMENTARY  INFORMATION: 

Background 

We  are  amending  the  "Domestic 
Quarantine  Notices"  in  7  CFR  part  301 
by  adding  a  new  subpart.  "Plum  Pox," 
composed  of  new  §t>  301 .74  through 
301  74— 4  and  referred  to  below  as  the 
regulations.  These  regulations 
quarantine  portions  of  Adams  County. 
PA,  due  to  the  detec;tion  of  plum  pox 
and  restrict  the  interstate  movement  of 
certain  articles  from  the  quarantined 
area  that  present  a  risk  of  transmitting 
plum  pox. 

Plum  pox  is  an  extremely  serious  viral 
disease  of  plants  that  can  affect  many 
Prunus  (stone  fruit)  species,  including 
plum,  peach,  apricot,  almond,  nectarine, 
and  sweet  and  tart  cherry.  A  number  of 
wild  and  ornamental  Prunus  species 
may  also  be  susceptible  to  this  disease. 
Infection  eventually  results  in  severely 
reduced  fruit  production,  and  the  fruit 
that  is  produced  is  often  misshapen  and 
blemished.  Plum  pox  virus  is 
transmitted  locally  by  a  variety  of  aphid 
species  as  well  as  by  budding  and 
grafting  with  infected  plant  material.  It 
spreads  over  longer  distances  through 
movement  of  infected  hudwood,  nursery 
stock,  and  other  plant  parts.  The  strain 
of  plum  pox  detected  in  Adams  liounty. 
PA — the  D  strain — is  not  known  to  be 
transmitted  by  seed  or  fruit.  This 
particular  strain  in  Pennsylvania  is  also 
not  known  to  infect  cherry  There  are  no 
effective  methods  for  treating  trees  or 
other  plant  material  infested  with  plum 
pox.  There  are  also  no  effective 
treatments  to  prevent  the  onset  of  plum 
pox  other  than  eradication  of  nearby 
plant  material  already  identified  as 
infected.  In  Eur(i|)e,  plum  [)o\  has  been 
present  for  a  number  of  years  and  is 
considered  to  he  the  most  serious 
disease  afffH  ting  susceptible  Prunus 
varieties. 

Recent  delimiting  surveys  of  orchards 
have  established  that  portions  of  Adams 
(bounty,  PA,  in  the  area  of  Latunore 
Township  and  Huntington  Township 
are  infested  with  plum  {)ox.  Prior  to  this 
discovery,  plum  pox  had  not  been 
detected  in  the  United  .States. 

Officials  of  the  Animal  .uid  Plant 
Health  Inspection  .Service  (APHIS)  and 
the  Pennsylvania  Department  of 
Agriculture  (PDA)  have  begun  an 
intensive  survey  and  eradication 
program  in  and  around  the  infested 
area.  The  PDA  has  also  instituted  a 
quarantine  encompassing  Latimorc  .ind 
Huntington  Townships  in  Adams 
Clounty,  PA,  the  area  where  plum  pox  is 
now  known  to  be  present.  The  PDA 
quarantine  prohibits  any  movement  of 


stone  fruit  trees  (including  nursery 
stock)  and  stone  fruit  budwood  within 
the  quarantined  area  as  well  as 
movement  of  these  same  regulated 
articles  out  of  the  quarantined  area  into 
other  regions  of  Pennsylvania.  There  is 
no  restriction  on  the  movement  of  fruit 
since  there  is  no  evidence  that  the  virus 
is  spread  from  the  fruit.  Federal 
regulations  are  necessary  in  order  to 
restrict  the  interstate  movement  of  these 
same  regulated  articles  and  prevent  the 
spread  of  plum  pox  to  noninfested  areas 
of  the  United  States.  This  interim  rule 
establishes  those  Federal  regulations, 
which  are  described  below. 

Section  301  74 — Restrictions  on 
Interstate  Movement  of  Regulated 
Articles 

Section  301.74  prohibits  the  interstate 
movement  of  regulated  articles  from 
quarantined  areas  except  in  accordance 
with  the  regulations. 

Section  301. 74-1 — Definitions 

.Section  301.74-1  contains  definitions 
of  the  following  terms:  Administrator. 
Animal  and  Plant  Health  Inspection 
Ser\'ice.  Departmental  permit, 
infestation  (infested,  infected}, 
inspector,  interstate,  moved  (move, 
movement  I.  person.  Plant  Protection 
and  Quamntme.  plum  pox.  quarantined 
area,  regulated  article,  and  State. 

Section  301 .74-2— Regulated  Articles 

(Certain  articles  present  a  significant 
risk  of  spreading  plum  pox  if  they  are 
moved  from  quarantined  areas  without 
restrictions  We  call  these  articles 
regulated  artic;les.  Paragraphs  (a)  and  (b) 
of «}  301.74-2  list  the  following  as 
regulated  articles: 

•  All  plant  material  and  plant  parts  of 
Prunus  (stone  fruit)  species  other  than 

P  avium.  P  cerasus.  P  effusa.  P. 
laurocerasus.  P  mahaleh.  P  padus,  P 
sargentii.  P  serotina,  P  serrula,  P 
serrulata.  P  suhhirtella.  P  yedoensis, 
and  P  virginiana.  except  for  seeds  and 
fruit  that  is  free  of  leaves  and  other 
plant  parts  This  includes,  but  is  not 
limited  to.  trees,  seedlings,  root  stock, 
luidvvood.  branches,  twigs,  and  leaves. 

•  Any  other  product  or  article  tliat  an 
inspector  determines  to  present  a  risk  of 
spreading  plum  pox  when  the  inspector 
notifies  the  person  in  possession  of  the 
product  or  article  that  it  is  subject  to  the 
restrictions  in  the  regulations. 

Section  301. 74-3 — Quarantined  Areas 

Paragraph  (a)  of  *»  301  74-3  provides 
the  criteria  for  tht;  inclusion  of  .States,  or 
portions  of  States,  in  the  list  of 
quarantined  areas  Any  State  or  portion 
of  a  .State  in  which  plum  pox  is  detected 
through  inspection  and  laboratory 


testing,  or  in  which  the  Administrator 
has  reason  to  believe  that  plum  pox  is 
present,  will  be  listed  as  a  quarantined 
area.  In  addition,  an  area  will  be 
designated  as  a  quarantined  area  when 
the  Administrator  considers  it  necessary 
due  to  the  area's  inseparability  for 
quarantine  enforcement  purposes  from 
localities  in  which  plum  pox  has  been 
detected. 

Paragraph  (a)  of  §  301 .  74-3  also 
provides  that  we  will  designate  h(ss 
than  an  entire  State  as  a  quarantined 
area  if  we  determine  that  the  State  has 
adopted  and  is  enforcing  restrictions  on 
the  intrastate  movement  of  regulated 
articles  that  are  substantially  the  same 
as  those  imposed  on  the  interstate 
movement  of  regulated  articles  and  that 
the  designation  of  less  than  the  entire 
State  as  a  quarantined  area  will  prevent 
the  interstate  spread  of  plum  pox. 

The  boundary  lines  that  delimit  the 
portion  of  a  State  to  be  designated  as  a 
quarantined  area  may  vary  due  to 
factors  such  as  the  location  of  host 
material  that  is  a  source  of  infestation, 
nearby  transportation  centers  such  as 
bus  stations  and  airports,  the  pattern  of 
persons  moving  in  that  State,  the 
number  and  patterns  of  transmission  of 
plunrpox.  and  the  availability  of  clearly 
identifiable  lines  to  serve  as  boundaries. 

We  have  determined  that  it  is  not 
necessar>'  to  designate  the  entire  State  of 
Pennsylvania  as  a  quarantined  area 
because  plum  pox  has  not  been  detected 
in  areas  outside  of  Adams  County,  PA. 
In  addition.  Pennsylvania  has  adopted 
and  is  enforcing  restrictions  on  the 
intrastate  movement  of  regulated 
articles,  and  those  restrictions  are 
substantially  the  same  as  those  we  are 
imposing  on  the  interstate  movement  of 
regulated  articles.  Therefore,  in 
accordance  with  the  criteria  described 
in  the  previous  paragraph,  we  have 
designated  the  following  as  quarantined 
areas:  Latimore  Township  and 
Huntington  Township,  both  of  which 
are  located  in  Adams  County.  PA. 

Paragraph  (b)  of «»  301.74-3  provides 
that  we  may  temporarily  designate  any 
other  area  in  a  State  as  a  quarantined 
area  should  we  determine  that  the 
nonquarantined  area  meets  the  criteria 
for  designation  as  a  quarantined  area 
described  in  §  301.74-3(a).  In  such 
cases,  we  will  give  the  owner  or  person 
in  possession  of  the  area  a  copy  of  the 
regulations  along  with  written  notice  of 
the  area's  temporary  designation  as  a 
quarantined  area,  after  which  time  the 
interstate  movement  of  any  regulated 
article  from  the  area  will  be  subject  to 
the  regulations.  This  provision  is 
necessary  to  prevent  the  interstate 
spread  of  plum  pox  during  the  interval 
between  the  time  of  detection  and  the 


lime  a  document  establishing  the 
quarantined  area  can  be  made  effective 
and  published  in  the  Federal  Register. 
If  an  area's  designation  as  a  temporary 
quarantined  area  is  terminated,  we  will 
provide  written  notice  of  that 
termination  to  the  owner  or  person  in 
possession  of  the  area  as  soon  as  is 
practicable. 

Section  301.74-4 — Conditions 
Governing  the  Interstate  Movement  of 
Regulated  Articles  From  Quarantined 
Areas 

This  section  prohibits  the  interstate 
movement  of  regulated  articles  from  a 
quarantined  area  with  two  exceptions. 
First,  an  article  can  be  moved  by  APHIS 
or  another  agency  of  the  U.S. 
Department  of  Agriculture  for 
experimental  or  scientific  purposes. 
Such  articles  must  be  moved  in 
accordance  with  a  Departmental  permit 
issued  by  the  Administrator  under 
conditions  specified  on  the  permit  to 
prevent  the  spread  of  plum  pox. 

Second,  articles  which  originate  from 
outside  the  quarantine  area  may  pass 
through  the  quarantine  area  as  long  as 
the  shipment  includes  a  waybill  that 
indicates  the  point  of  origin.  Such 
articles  that  are  merely  passing  through 
the  quarantined  area  must  be  moved  in 
an  enclosed  vehicle  or  completely 
covered  to  prevent  access  by  aphids 
while  traveling  through  the  quarantined 
area.  Such  articles  must  not  be 
uncovered,  unpacked,  or  unloaded 
while  in  the  quarantined  area. 

Emergency  Action 

The  Administrator  of  the  Animal  and 
Plant  Health  Inspection  Service  has 
determined  that  an  emergency  exists 
that  warrants  publication  of  this  interim 
rule  without  prior  opportunity  for 
public  comment.  Immediate  action  is 
necessary  to  prevent  the  spread  of  plum 
pox  to  noninfested  areas  of  the  United 
States. 

Because  prior  notice  and  other  public 
procedures  with  respect  to  this  action 
are  impracticable  and  contrary  to  the 
public  interest  under  these  conditions, 
we  find  good  cause  under  5  U.S.C.  553 
to  make  this  action  effective  less  than  30 
days  after  publication.  We  will  consider 
comments  that  are  received  within  60 
days  of  publication  of  this  rule  in  the 
Federal  Register.  After  the  comment 
period  closes,  we  will  publish  another 
document  in  the  Federal  Register.  The 
document  will  include  a  discussion  of 
any  comments  we  receive  and  any 
amendments  we  are  making  to  the  rule 
as  a  result  of  the  comments. 


Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  This  rule  has 
been  determined  to  be  not  significant  for 
the  purposes  of  Executive  Order  12866 
and,  therefore,  has  not  been  reviewed  by 
the  Office  of  Management  and  Budget. 

This  rule  quarantines  part  of  Adams 
County,  PA,  due  to  the  detection  of 
plum  pox  and  restricts  the  interstate 
movement  of  certain  articles  from  the 
quarantined  area  that  present  a  risk  of 
transmitting  the  strain  of  plum  pox. 
This  action  is  necessary  on  an 
emergency  basis  to  prevent  the  spread  of 
plum  pox  to  noninfested  areas  of  the 
United  States. 

The  overall  economic  effect  of  this 
interim  rule  is  expected  to  be  small.  The 
quarantine  to  be  imposed  on  Latimore 
Township  and  Huntington  Township 
prohibits  the  movement  of  most  stone 
fruit  budwood,  root  stock,  and  other 
plant  material  from  the  quarantined 
area.  Since  the  fruit  itself  is  not  a  vector 
of  the  disease,  the  quarantine  imposes 
no  restrictions  on  the  movement  of  fruit 
out  of  the  quarantined  area.  Therefore, 
growers  in  the  quarantined  area  are  able 
to  sell  and  move  their  fruit  production 
without  restriction. 

The  quarantine  does  prohibit  the 
movement  of  susceptible  budwood  and 
root  stock  However,  stone  fruit  growers 
moye  small  quantities  of  plant  material 
for  commercial  purposes.  In  1999,  there 
was  a  movement  of  700  bud  sticks 
(worth  about  $1  apiece)  out  of  the 
quarantined  area.  In  some  years,  there 
have  been  no  movements. 

The  prohibition  on  the  movement  of 
susceptible  plant  material  would  also 
affect  nurseries.  There  is  one  small 
nursery  in  the  quarantined  area. 
However,  it  does  very  little,  if  any, 
business  in  the  products  subject  to 
regulation  under  the  quarantine.  There 
are  two  other  nurseries  writhin  Adams 
County,  PA,  but  outside  the  quarantined 
area  that  have  been  affected  by  the  plum 
pox  outbreak,  although  not  by  these 
regulations.  Because  these  nuirseries 
received  plant  material  from  the 
quarantined  area,  trees  from  their  spring 
2000  and  spring  2001  peach,  nectarine, 
plum,  and  apricot  crop  are  unsalable. 
The  losses  are  estimated  to  total 
$700,000.  In  addition,  these  two 
nurseries  have  also  had  to  alter  their 
operations  due  to  their  proximity  to  and 
association  with  the  quarantined  area 
where  plum  pox  has  been  detected. 

Effect  on  Small  Entities 

The  Regulatory  Flexibility  Act 
requires  that  agencies  specifically 
consider  the  economic  effects  of  their 


rules  on  small  entities.  The  Small 
Business  Administration  (SBA)  defines 
a  firm  engaged  in  agricultiu-e  as  "small" 
if  it  has  less  thaH  S500.000  in  annual 
receipts. 

Within  the  quarantined  area  of 
Latimore  Township  and  Huntington 
Township,  there  are  seven  peach,  plum, 
and  nectarine  producers  with  orchards 
totaling  approximately  800  acres.  Four 
of  these  producers  are  known  to  have 
orchards  where  plum  pox  has  been 
detected.  None  of  the  producers  in  the 
quarantined  area  would  be  considered 
small  under  SBA  guidelines.  In  Adams 
County  as  a  whole,  there  are  124  stone 
fruit  growers.  Of  these,  about  two-thirds 
would  be  considered  small  under  SBA 
guidelines. 

There  is  one  small  nursery  in  the 
quarantined  area.  However,  it  does  very 
little,  if  any,  business  in  products 
subject  to  regulation  under  the 
quarantine.  There  are  two  nurseries  in 
Adams  County,  PA.  but  outside  the 
quarantined  area,  which  have  been 
affected  indirectly  by  their  proximity  to 
plum  pox  detection  in  the  quarantined 
area.  Neither  of  these  nurseries  outside 
the  quarantined  area  are  considered 
small  under  SBA  guidelines.  Neither  is 
affected  by  this  rule. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372.  which  requires 
intergovenunental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

Executive  Order  12988 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
inconsistent  with  this  rule;  (2)  has  no 
retroactive  effect:  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

National  Environmental  Policy  Act 

An  environmental  assessment  and 
finding  of  no  significant  impact  have 
been  prepared  for  the  plum  pox  program 
in  Pennsylvania.  The  assessment 
provides  a  basis  for  the  conclusion  that 
implementing  a  quarantine  to  prevent 
the  spread  of  plum  pox  to  noninfested 
areas  of  the  United  States  under  the 
conditions  specified  in  the  interim  rule 
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will  not  have  a  significant  impact  on 
human  health  and  the  natural 
environment.  Based  on  the  finding  of  no 
significant  impact,  the  Administrator  of 
the  Animal  and  Plant  Health  Inspection 
Service  has  determined  that  an 
environmental  impacrt  statement  need 
not  be  prepared. 

The  environmental  assessment  and 
finding  of  no  significant  impact  were 
prepared  in  accordance  with;  (l)  The 
National  Environmental  Policy  Act  of 
1969.  as  amended  (NEPA)  (42  U.S.C. 
4321  et  seq).  (2)  regulations  of  the 
C]ouncii  on  Environmental  Quality  for 
implementing  the  procedural  provisions 
of  NEPA  (40  CFR  parts  1500-1508),  (3) 
USDA  regulations  implementing  NEPA 
(7  CFR  part  lb),  and  (4)  APHIS'  NEPA 
Implementing  Procedures  (7  C^FR  part 
372). 

Copies  of  the  environmental 
assessment  and  finding  of  no  signifK:ant 
impact  are  available  for  public 
inspection  at  USDA,  room  1141,  South 
Building,  14th  Street  and  Independence 
Avenue.  SW.,  Washington,  DC,  between 
8  a.m.  and  4:30  p.m.,  Mt)nday  through 
Friday,  except  holidays.  Persons 
wishing  to  inspect  copies  are  requested 
to  call  ahead  on  (202)  690-2817  to 
facilitate  entry  into  the  reading  room.  In 
addition,  copies  may  be  obtained  by 
writing  to  the  individual  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

Paperwork  Reduction  Act 

This  interim  rule  contains  no 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq  ). 

List  of  Subjects  in  7  CFR  Part  301 

Agricultural  commodities.  Plant 
diseases  and  pests.  Quarantine, 
Reporting  and  recordkeeping 
requirements.  Transportation. 

Accordingly,  we  are  amending  7  CFR 
part  301  as  follows: 

PART  301— DOMESTIC  QUARAhfTINE 
NOTICES 

1.  The  authority  citation  for  part  301 
continues  to  read  as  follows: 

Authority:  7  US  C.  I47d,  ISObb.  I.=i0dii. 
150ee.  150ff,  161,  162,  and  164-167;  7(:KK 
2.22.  2.80,  and  :)71  2(r) 

2.  Part  301  is  amended  by  adding  a 
new  "Subpart  Plum  Pox,"  §§  301.74 
through  301.74-4,  to  read  as  follows: 

Subpart — Plum  Pox 

.S.M 

301  74     Restrictions  on  interstate  movement 

(if  regulated  arti(.les. 
301.74-1     Definitions 
301  74-2     Regulated  artirle.s. 


301.74-3     Quarantined  areas. 

301  74-4     Oinditions  governing  the 

interstate  movement  of  regulated  articles 

from  quarantined  areas. 

Subpart — Plum  Pox 

§  301 .74    Restrictions  on  interstats 
movement  of  reguiated  articies. 

No  person  may  move  interstate  from 
any  quarantined  area  any  regulated 
article  except  in  accordance  with  this 
subpart.' 

§301.74^1     Definitions. 

The  following  definitions  apply  to 
this  subpart. 

Administrator  The  Administrator. 
Animal  and  Plant  Health  Inspection 
Service,  or  any  person  authorized  to  act 
for  the  Administrator. 

Animal  and  Plant  Health  Inspection 
Sen'ice.  The  Animal  and  Plant  Health 
Inspection  Service  (APHIS)  of  the 
United  Slates  Department  of 
Agriculture. 

Departmental  permit.  A  document 
issued  by  the  Administrator  in  which  he 
or  she  affirms  that  interstate  movement 
of  the  regulated  article  identified  on  the 
document  is  for  scientific  or 
experimental  purposes  and  that  the 
regulated  article  is  eligible  for  interstate 
movement  in  accordance  with  §  301.74- 
4  of  this  subpart. 

Infestation  (infested,  infectedl.  The 
presence  of  plum  pox  or  circumstances 
or  symptoms  that  makes  it  reasonable  to 
believe  that  plum  pox  is  present. 

Inspector.  Any  employee  of  the 
Animal  and  Plant  Health  Inspection 
Service,  United  States  Department  of 
Agriculture,  or  other  person  authorized 
by  the  Administrator  to  enforce  this 
subpart. 

Interstate  From  any  State  into  or 
through  any  other  State. 

Moved  (move,  movement!.  Shipped, 
offered  for  shipment,  received  for 
transportation,  transported,  carried,  or 
allowed  to  be  moved,  shipped, 
transported,  or  carried. 

Person  Any  association,  company, 
corporation,  firm,  individual,  joint  stock 
company,  partnership,  society,  or  other 
entity. 

Plant  Protection  and  Quarantine 
Plant  Protection  and  Quarantine. 
Animal  and  Plant  Health  Inspection 
Service,  United  States  Department  cf 
Agriculture. 

Plum  pox  A  plant  disease  caused  by 
plum  pox  potyvirus  that  can  affect  many 


'  .^ny  priipfirlv  identified  inspector  is  authorized 
to  slop  and  inspect  persons  and  means  of 
conveyance  and  to  seize,  qurantine.  treat,  apply 
other  remedial  measures  to.  destroy,  or  otherwise 
dispose  of  rej^ulaled  articles  a  provided  in  seriton 
10  of  the  Plant  Quarantine  .\v\  [7  f  .SC   164al  and 
section.*  105  and  107  of  the  Federal  Plant  Pesi  .Vt 
(7  use   ISOdd  AND  ISOfP 


Pninus  (stone  fruit)  species,  including, 
but  not  limited  to,  almond,  apricot, 
nectarine,  peach,  plum,  and  sweet  and 
tart  cherry.  The  strain  of  plum  pox  in 
Pennsylvania  does  not  affect  cherry 
trees. 

Quarantined  area.  Any  State,  or  any 
portion  of  a  State,  listed  in  §  301 .74-3(c) 
of  this  subpart  or  otherwise  designated 
as  a  quarantined  area  in  accordance 
with  §301.74-3(b)  of  this  subpart. 

Regulated  article.  Any  article  listed  in 
§  301.74-2(a)  or  otherwise  designated  as 
a  regulated  article  in  accordance  with 
§  301.74-2(b),  based  on  its  susceptibility 
to  the  form  or  strain  of  plum  pox 
detected  in  the  quarantined  area. 

State.  The  District  of  Columbia, 
Puerto  Rico,  the  Northern  Mariana 
Islands,  or  any  State,  territory,  or 
possession  of  the  United  States. 

§  301 .74-2    Regulated  articles. 

The  following  are  regulated  articles; 

(a)  All  plant  material  and  plant  parts 
of  Prunus  (stone  fruit)  species  other 
than  P.  avium,  P  cerasus,  P.  effusa.  P 
laurocerasus,  P.  mahaleb.  P.  padus,  P. 
sargentii,  P.  serotina.  P.  serrula,  P 
serrulata.  P.  subhirtella,  P.  yedoensis, 
and  P.  virginiann,  except  for  seeds  and 
fruit  that  is  free  of  leaves  and  other 
plant  parts.  This  includes,  but  is  not 
limited  to,  trees,  seedlings,  root  stock, 
budwood,  branches,  twigs,  and  leaves. 

fb)  Any  other  product  or  article  that 
an  inspector  determines  to  present  a  risk 
of  spreading  plum  pox  when  the 
inspector  notifies  the  person  in 
possession  of  the  product  or  article  that 
it  is  subject  to  the  restrictions  in  the 
regulations. 

§  301 .74-3    Quarantined  areas. 

(a)  Except  as  otherwise  provided  in 
paragraph  fb)  of  this  section,  the 
Administrator  will  list  as  a  quarantined 
area  in  paragraph  (c)  of  this  section  each 
State,  or  each  portion  of  a  State,  in 
which  plum  pox  has  been  detected 
through  inspection  and  laboratory 
testing,  or  in  which  the  Administrator 
has  reason  to  believe  that  plum  pox  is 
present,  or  that  the  Administrator 
considers  necessary  to  quarantine 
because  of  its  inseparability  for 
quarantine  enforcement  purposes  from 
localities  in  which  plum  pox  has  been 
detected.  Less  than  an  entire  State  will 
be  designated  as  a  quarantined  area  if 
the  Administrator  determines  that; 

(1)  The  State  has  adopted  and  is 
enforcing  restrictions  on  the  intrastate 
movement  of  the  regulated  articles  that 
are  substantially  the  same  as  those 
imposed  by  this  subpart  on  the 
interstate  movement  of  regulated 
articles;  and 


(?)  The  designation  of  less  than  the 
etiiire  State  as  a  quarantined  area  will 
prevent  the  interstate  spread  of  plum 
pox. 

(b)  The  Administrator  or  an  inspector 
may  temporarily  designate  any 
nonquarantined  area  in  a  State  as  a 
quarantined  area  in  accordance  with 
paragraph  (a)  of  this  section.  The 
Administrator  will  give  a  copy  of  this 
regulation  along  with  a  written  notice 
for  the  temporary  designation  to  the 
owner  or  person  in  possession  of  the 
nonquarantined  area.  Thereafter,  the 
interstate  movement  of  any  regulated 
article  from  an  area  temporarily 
designated  as  a  quarantined  area  will  be 
subject  to  this  subpart.  As  soon  as 
practicable,  this  area  will  be  added  to 
the  list  in  paragraph  (c)  of  this  section 
or  the  designation  will  be  terminated  by 
the  Administrator  or  an  inspector.  The 
owner  or  person  in  p»  rsession  of  an  area 
for  which  the  quarantine  designation  is 
terminated  will  be  given  notice  of  the 
termination  as  soon  as  practicable. 

(c)  The  areas  described  below  are 
designated  as  quarantined  areas: 

Pennsylvania 

Adams  County.  The  township,s  of  Latimore 
and  Huntington. 

§  301 .74-4    Conditions  governing  the 
interstate  movement  of  regulated  articles 
from  quarantined  areas. 

The  interstate  movement  of  any 
regulated  article  from  a  quarantined 
area  ^  is  prohibited  except  when: 

(a)  The  regulated  article  is  moved  by 
the  United  States  Department  of 
Agriculture: 

(1)  For  an  experimental  or  scientific 
purpose; 

(2)  Piu-suant  to  a  Departmental  permit 
issued  by  the  Administrator  for  the 
regulated  article; 

(3)  Under  conditions  specified  on  the 
Departmental  permit  and  found  by  the 
Administrator  to  be  adequate  to  prevent 
the  spread  of  plum  pox;  and 

(4)  With  a  tag  or  label  bearing  the 
number  of  the  Departmental  permit 
issued  for  the  regulated  article  attached 
to  the  outside  of  the  container  of  the 
regulated  article  or  attached  to  the 
regulated  article  itself  if  not  in  a 
container;  or 

(b)  The  regulated  article  originated 
outside  the  quarantined  area  and: 

(1)  Is  moved  in  an  enclosed  vehicle  or 
is  completely  enclosed  by  a  covering 
(such  as  canvas,  plastic,  or  other  closely 
woven  cloth)  adequate  to  prevent  access 
by  aphids  or  other  transmission  agents 


'■'  Requirements  under  all  other  applicable  Federal 
domestic  plant  quarantines  and  regulations  must 
also  be  met. 


of  plum  pox  while  in  the  quarantined 
area; 

(2)  The  regulated  article's  point  of 
origin  is  indicated  on  the  waybill;  and 

(3)  The  regulated  article  must  not  be 
uncovered,  unpacked,  or  unloaded 
while  moving  through  the  quarantined 
area. 

Done  in  Washington.  DC,  this  30th  day  of 
May  2000. 
William  R.  DeHaven, 

Acting  Administrator.  Animal  and  Plant 

Health  Inspection  Service. 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  930 

[Docket  No.  FVOO-930-4  IFR] 

Tart  Cherries  Grown  in  the  States  of 
Michigan,  et  al.;  Authorization  of  Japan 
as  an  Eligible  Export  Outlet  for 
Diversion  and  Exemption  Purposes 

agency:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Interim  final  rule  with  request 

for  comments. 

SUMMARY:  This  interim  final  rule 
authorizes  Japan  as  an  eligible  export 
market  under  the  diversion  and 
exemption  provisions  of  the  Federal  tart 
cherry  marketing  order  (order). 
Currently,  shipments  to  Canada, 
Mexico,  or  Japan  do  not  qualify  for 
diversion  credit  and  may  not  be 
approved  as  exempt  uses.  The  Cherry 
Industry  Administrative  Board  (Board) 
recommended  allowing  shipments  to 
Japan  to  qualify  as  exempt  use 
shipments  and  to  be  eligible  for        * 
diversion  credit.  The  order  regulates  the 
handling  of  tart  cherries  grown  in  the 
States  of  Michigan,  New  York, 
Pennsylvania,  Oregon,  Utah, 
Washington,  and  Wisconsin  and  is 
administered  locally  by  the  Board. 
DATES:  Effective  June  5,  2000;  comments 
received  by  August  1,  2000  will  be 
considered  prior  to  issuance  of  a  final 
mle. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  rule.  Comments  must  be 
sent  to  the  Docket  Clerk,^  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  room 
2525-S,  P.O.  Box  96456,  Washington, 
DC  20090-6456,  Fax:  (202)  720-5698  or 
E-mail:  moab.docketclerk@usda.gov.  All 
comments  should  reference  the  docket 
number  and  the  date  and  page  number 
of  this  issue  of  the  FederaJ  Register  and 


will  be  made  available  for  public 
inspection  in  the  Office  of  the  Docket 
Clerk  during  regular  business  hours. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  A.  Petrella  or  Kenneth  G. 
Johnson,  DC  Marketing  Field  Office, 
Fruit  and  Vegetable  Programs.  AMS, 
USDA,  Suite  5D03,  Unit  155.  4700  River 
Road,  Riverdale,  Maryland  20737, 
telephone:  (301)  734^5243;  Fax:  (301) 
734—5275;  or  George  Kelhart,  Technical 
Advisor,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS.  USDA,  room 
2525-S,  P.O.  Box  96456,  Washington, 
DC  20090-6456;  telephone:  (202)  720- 
2491,  Fax:  (202)  720-5698. 

Small  businesses  may  request 
information  on  complying  with  this 
regulation  by  contacting  Jay  Guerber, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs. 
AMS,  USDA.  P.O.  Box  96456,  room 
2525-S,  Washington.  DC  20090-6456; 
telephone:  (202)  720-2491.  Fax;  (202) 
720-5698,  or  E-mail: 
Jay.Guerber@usda.gov. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
and  Order  No.  930  (7  CFR  part  930) 
regulating  the  handling  of  tart  cherries 
grown  in  the  States  of  Michigan.  New 
York,  Pennsylvania,  Oregon,  Utah, 
Washington,  and  Wisconsin,  hereinafter 
referred  to  as  the  "order."  This  order  is 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937.  as 
amended  (7  U.S.C.  601-674),  hereinafter 
referred  to  as  the  "Act." 

The  Department  of  Agriculture 
(Department  or  USDA)  is  issuing  this 
rule  in  conformance  with  Executive 
Order  12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12988.  Civil  Justice 
Reform.  This  rule  is  not  intended  to 
have  retroactive  effect.  This  rule  will 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  adminisfrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act.  any 
handler  subject  to  an  order  may  file 
with  the  Secretan,'  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
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mhabitant.  or  has  hi.s  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  the  Set:retary's  ruling  on  the 
petition,  provided  an  action  is  filed  not 
later  than  20  davs  after  date  of  the  entr\' 
of  the  ruling. 

This  rule  authorizes  shipments  of  tart 
cherries  to  Japan  to  qualifv  as  ex»'inpt 
use  shipments  and  to  be  eligible  for 
diversion  credit   (lurrentlv.  exports  to 
countries  other  than  Canada.  Mexico,  or 
Japan  mav  rectuve  diversion  credit,  and 
mav  (jualifv  as  ♦!\t;nipf  shipments,  [apan 
has  not  been  eligible  for  diversion  and 
exemptifm  in  the  past  because, 
according  to  the  Board,  tart  cherry 
markets  were  well  established  in  that 
cnuntrv  The  Board,  at  its  Ma.-(  h  2. 
2()()().  meeting,  recommended  allowing 
lapan  to  become  an  eligible  export 
outlet  for  diversion  credit  and  exempt 
uses  in  order  to  stimulate  export  sales 
to  that  country  This  is  because  exports 
to  lapan  have  greatlv  dei:reased 

The  order  authorizes  the  use  of 
volume  regulation   In  vears  when 
volume  regulation  is  implemented  to 
stabilize  supplies,  a  certain  percentage 
of  the  cherrv  crop  is  required  to  hw?  set 
aside  as  restrii  ted  tonnage,  and  the 
balance  may  be  marketed  freely  as  free 
tonnage  The  restricted  tonnage  is 
required  to  be  maintained  in  handler- 
owned  inventory  reserve  pools 
Handlers  in  volume  regulated  State* 
mav  fulfill  their  restricted  tonnage 
requirements  with  diversion  credits 
earned  hv  diverting  cherries  or  cherrv 
products.  Handlers  are  permitted  to 
divert  (at  plant  or  with  grower-diversion 
c:ertific:ates  from  growers  choosing  not  to 
deliver  their  crop)  as  muc:h  of  thcnr 
restricted  percentag."  (reserve  pool) 
requirements  as  thev  deem  appropriate 
Handlers  also  mav  divert  cherries  by 
using  cherries  or  cherrv'  produc:ts  for 
exempt  purposes,  incduding  the 
development  of  export  markets 
Presently,  these  markets  do  not  include 
Canada.  Mexico,  and  Japan. 

Section  930  t)2  of  the  order 
(Exemptions)  provides  that  cherries 
which  are  diverted  in  accordance  with 
*i9:i0  59.  which  are  used  for  new 
product  and  new  market  development, 
which  are  used  for  exptTimental 
purposes,  or  which  are  used  for  any 
other  purposes  designated  by  the  Board, 
including  cherries  processed  into 
products  for  markets  for  whic;h  less  than 
f)  percent  of  the  preceding  .T-yt-ar 
average  production  of  cherries  was 
utilized,  may  be  exemptc'd  from  the 
assessment,  quality  cimtrol.  volume 
regulation,  and  reserve  provisions  of  the 
order 

fAirrenlly.  «i9;!()  162  of  the  rules  and 
regulations  undt^r  the  order  authorizes 
exemptions  for  the  sale  of  c:herric's  and 


cherry  producrts.  including  the 
development  of  sales  for  new  and 
different  tart  cherry  products  or  the 
(expansion  of  sales  for  existing  tart 
cherry  products,  to  countries  other  than 
(Canada.  Mexico,  and  Japan. 
When  the  Board  initially 
recommended  regulations  for  exempt 
uses  and  handler  diversion  in  1997. 
exports  to  Japan  were  at  an  average  of 
,3  0  million  pounds.  The  industry 
considered  Japan,  as  well  as  Canada  and 
Mexico,  to  be  premium  markets  for  tart 
cherries,  not  outlets  for  which 
exemptions  and  diversion  credit  could 
be  giv(?n   However,  in  1998,  sales  to 
Japan  fell  to  16  million  pounds.  The 
Board  therefore  recommended  that 
exports  to  Japan  be  eligible  for  diversion 
and  exemption  This,  in  the  Boards 
opinion,  would  provide  incentive  for 
handlers  to  make  shipments  to  that 
counfrv  and  stimulate  market  activity 

The  Regulatory  Flexibility  Act  and 
Effects  on  Small  Businesses 

The  Agricultural  Marketing  Service 
(AMS)  has  considered  the  economic 
impact  of  this  action  on  small  entities 
and  has  prepared  this  initial  regulatr^ry 
flexibility  analysis.  The  Regulatory- 
Flexibility  Act'(RFA)  would  allow  AMS 
to  c:ertif\'  that  regulations  do  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
However,  as  a  matter  of  general  policy. 
AMS'  Fruit  and  Vegetable  Programs 
(Programs)  no  longer  opt  for  such 
certification,  but  rather  perform 
regulatory  flexibility  analyses  for  any 
rulemaking  that  would  generate  the 
interest  of  a  significant  number  of  small 
entities  Performing  such  analyses  shifts 
the  Programs'  efforts  from  determining 
whether  regulatory  flexibility  analyses 
are  required  to  the  consideration  of 
regi^jatory  options  and  economic  or 
regulatory  impacts 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subjevM  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  thereunder,  are  unique  in 
that  they  are  brought  about  through 
group  action  of  essentially  small  entities 
acting  on  their  own  behalf.  Thus,  both 
statutes  have  small  entity  orientation 
and  compatibility 

There  are  approximately  40  handlers 
of  tart  cherries  who  are  subject  to 
regulation  under  the  order  and 
approximately  900  producers  of  tart 
t  hemes  in  the  regulated  area.  Small 
agricultural  service  firms,  which 
include  handlers,  have  been  defined  bv 
the  Small  Business  Administration  (13 
CFR  121.201)  as  those  having  annual 


receipts  of  less  than  $5,000,000.  and 
small  agricultural  producers  are  defined 
as  those  having  annual  receipts  of  less 
than  5500,000.  The  majority  of  tart 
cherrv'  producers  and  handlers  may  be 
classified  as  small  entities. 

The  principal  demand  for  tart  cherries 
is  in  the  form  of  processed  products. 
Tart  cherries  are  dried,  frozen,  canned, 
juiced,  and  pureed.  During  the  period 
1995/96  through  1999/00, 
approximately  90  percent  of  the  U.S. 
tart  cherry  crop,  or  280.3  million 
pounds,  was  proc;essed  annually.  Of  the 
280.3  million  pounds  of  tart  cherries 
processed.  63  percent  was  frozen.  29 
percent  was  canned  and  8  percent  was 
utilized  for  juice.  Exports  to  Japan  in 
1998  were  16  million  pounds 

This  rule  authorizes  tart  cherry 
shipments  to  Japan  to  qualify'  as  exempt 
use  shipments  and  to  be  eligible  for 
diversion  credit  The  objective  of  this 
action  is  to  stimulate  and  expand  sales 
of  tart  cherries  to  that  country. 
Authority  for  this  action  is  found  in 
«?§930  59and  930.62. 

The  impact  of  this  rule  would  be 
beneficial  to  growers  and  handlers  It 
would  assist  growers  to  market  a  greater 
proportion  of  their  crop  to  handlers  who 
have  access  to  export  markets.  Handlers, 
instead  of  diverting  product  at-plant  or 
in-orchard  or  placing  product  in 
reserves,  could  ship  producrt  to  Japan 
and  receive  diversion  certificates  that 
could  be  used  to  offset  any  restricted 
percentage  obligations.  Handlers  also 
would  benefit  from  this  action  as  they 
would  be  able  to  process  greater 
amounts  of  tart  cherries,  as  a  result  of 
receiving  more  product  from  growers  for 
shipment  to  Japan,  through  their 
facilities,  thus  spreading  their  operation 
costs  and  increasing  returns  to  growers. 

One  alternative  to  this  action  would 
be  to  continue  to  disallow  exemptions 
and  diversion  credit  for  shipments  to 
Japan.  However,  this  would  not  be 
favorable  to  cherry  growers  and 
handlers  and  could  cause  a  further 
decline  in  the  Japanese  market. 

This  rule  would  not  impose  any 
additional  recordkeeping  requirements 
on  either  small  or  large  tart  cherry 
handlers.  As  with  all  Federal  marketing 
order  programs,  reports  and  forms  are 
periodically  reviewed  to  reduce 
information  requirements  and 
duplication  by  industry  and  public 
sectors.  In  addition,  the  Department  has 
not  identified  any  relevant  Federal  rules 
which  duplicate,  overlap  or  conflict 
with  this  rule. 

In  compliance  with  Office  of 
Management  and  Budget  (OMB) 
regulations  (5  CFR  part  1320)  which 
implement  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  Chapter  35).  the 
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information  collection  and 
recordkeeping  requirements  imposed  by 
this  order  have  been  previously 
approved  bv  OMB  and  assigned  OMB 
Number  0581-0177. 

The  Board's  meetings  were  widely 
publicized  throughout  the  tart  cherr\' 
industry  and  all  interested  persons  were 
invited  to  attend  them  and  participate  in 
Board  deliberations.  Like  all  Board 
meetings,  the  March  2000  meeting  was 
a  public  meeting  and  all  entities,  both 
large  and  small,  were  able  to  express 
their  views  on  these  issues.  The  Board 
itself  is  composed  of  18  members,  of 
which  1 7  members  are  growers  and 
handlers  and  one  represents  the  public. 
Also,  the  Board  has  a  number  of 
appointed  committees  to  review  certain 
issues  and  make  recommendations. 

Finally,  interested  persons  are  invited 
to  submit  information  on  the  regulator\- 
and  informational  impacts  of  this  action 
on  small  businesses 

A  small  business  guide  on  complying 
with  fruit,  vegetable,  and  specialty  crop 
marketing  agreements  and  orders  may 
be  viewed  at  the  following  website: 
http://vvrww.ams.usda.gov/fv/ 
moab.html.  Any  questions  about  the 
compliance  guide  should  be  sent  to  Jay 
Guerber  at  the  previously  mentioned 
address  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section. 

This  rule  invites  comments  on 
authorizing  Japan  as  an  eligible  export 
outlet  for  purposes  of  the  diversion  and 
exemption  provisions  under  the  order. 

After  consideration  of  all  relevant 
material  presented,  including  the 
Board's  recommendation,  and  other 
information,  it  is  found  that  this  interim 
fuial  rule,  as  hereinafter  set  forth,  will 
tend  to  effectuate  the  declared  policy  of 
the  Act. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined  upon  good  cause 
that  it  is  impracticable,  unnecessary, 
and  contrary  to  the  public  interest  to 
give  preliminary  notice  prior  to  putting 
this  rule  into  effect  and  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  rule  until  30  days  after 
publication  in  the  Federal  Register 
because:  (1)  This  rule  relaxes 
requirements  by  providing  an  additional 
opportunity  for  handlers  to  receive  an 
exemption  or  diversion  credit;  (2)  the 
Board  needs  this  rule  to  be  in  place  by 
July  1,  2000,  so  handlers  can  take 
advantage  of  this  option;  (3)  the  Board 
recommended  this  change  at  a  public 
meeting  and  interested  parties  had  an 
opportunity  to  provide  input;  and  (4) 
this  rule  provides  a  60-day  comment 
period  and  any  comments  received  will 
be  considered  prior  to  finalization  of 
this  rule. 


List  of  Subiects  in  7  CFR  Part  930 

Marketing  agreements.  Reporting  and 
recordkeeping  requirements.  Tart 
cherries. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  930  is  amended  as 
follows: 

PART  930— TART  CHERRIES  GROWN 
IN  THE  STATES  OF  MICHIGAN,  NEW 
YORK,  PENNSYLVANIA,  OREGON, 
UTAH,  WASHINGTON,  AND 
WISCONSIN 

1 .  The  authority  citation  for  7  CFR 
part  930  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 
§930.159    [Amended] 

2.  In  §  930.159,  paragraph  (a)  is 
amended  by  removing  the  word  "Japan" 
and  adding  the  word  "and"  in  between 
the  words  "Canada"  and  "Mexico  ". 

§930.162    [Amended] 

3.  In  §  930.162,  paragraph  (a)  and 
paragraph  Cb)(3)  are  amended  by 
removing  the  word  "Japan"  and  adding 
the  word  "and"  in  between  the  words 
"Canada"  and  "Mexico". 

Dated:  May  26,  2000, 
Robert  C.  Keeney, 

Deputy  Administrator,  Fruit  and  Vegetable 

Programs. 

[FR  Doc.  00-13782  Filed  6-1-00;  8:45  am] 

BILLING  CODE  3410-02-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2000-CE-21-AD;  Amendment 
39-11753;  AD  2000-11-05] 

RIN  2120-AA64 

Airworthiness  Directives;  Air  Tractor 
Incorporated  Models  AT-301,  AT-401, 
and  AT-501  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  certain  Air  Tractor 
Incorporated  (Air  Tractor)  Models  AT- 
301,  AT-401,  and  AT-501  airplanes  that 
are  equipped  with  a  Vie-inch  thick 
aluminum  fin  front  spar  fitting  and  an 
all  metal  rudder.  This  AD  requires  that 
you  repetitively  inspect  the  vertical  fin 
front  spar  attachment  fittings  for  fatigue 
cracks,  and  rework  the  vertical  fin  if  any 


cracks  are  found.  This  AD  is  the  result 
of  reports  of  a  vertical  fin  front  spar 
fitting  failure  on  a  Model  AT-401 
airplane.  The  actions  specified  by  this 
AD  are  intended  to  detect  and  correct 
cracks  in  the  vertical  fin  front  spar 
attachment  fittings,  which  could  result 
in  failure  of  the  vertical  fin.  This 
condition  could  lead  to  loss  of 
directional  control  and  eventual  loss  of 
airpleme  control. 

DATES:  This  AD  becomes  effective  on 
June  23.  2000. 

The  Director  of  the  Federal  Register 
previously  approved  the  incorporation 
by  reference  of  Snow  Engineering 
Company  Service  Letter  #138.  Revised 
August  7.  1996.  as  of  August  25.  1997. 

The  Director  of  the  Federal  Register 
approved  the  incorporation  by  reference 
of  Snow  Engineering  Company  Ser\-ice 
Letter  #196.  Revised  March  7.  2000.  as 
of  June  23,  2000. 

■Phe  Federal  Aviation  Administration 
(FAA)  must  receive  any  comments  on 
this  rule  on  or  before  July  28.  2000. 
ADDRESSES:  Submit  comments  in 
triplicate  to  FAA.  Central  Region.  Office 
of  the  Regional  Counsel.  Attention: 
Rules  Docket  No.  2000-CE-21-AD.  901 
Locust,  Room  506.  Kansas  City, 
Missouri  64106. 

You  may  get  the  service  information 
referenced  in  this  AD  from  Air  Tractor 
Incorporated.  P.O.  Box  485,  Olney, 
Texas  76374.  You  may  examine  this 
information  at  FAA.  Central  Region. 
Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No,  2000-CE- 
21-AD.  901  Locust.  Room  506.  Kansas 
City.  Missouri  64106;  or  at  the  Office  of 
the  Federal  Register.  800  North  Capitol 
Street,  NW,  suite  700,  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Rob 
Romero,  Aerospace  Engineer.  Airplane 
Certification  Office.  FAA.  2601 
Meacham  Boulevard,  Fort  Worth.  Texas 
76137;  telephone:  (817)  222-5102; 
facsimile:  (817)  222-5960. 
SUPPLEMENTARY  INFORMATION: 

Discussion 

What  events  have  caused  this  AD? 
The  FAA  has  received  a  report  of  an 
incident  involving  an  Air  Tractor  Model 
AT-401  airplane.  The  following 
describe  this  incident: 

1,  The  vertical  fin  front  spar  plate 
cracked  and  caused  failure  of  the 
vertical  fin  front  spar  fitting; 

2,  The  rear  spar  consequently  failed 
and  the  fin  contacted  the  elevator, 
which  caused  difficulty  in  controlling 
the  airplane:  and 

3,  Tne  front  spar  failure  occurred  in 
the  ^'lb-inch  thick  aluminum  fin  front 
spar  fitting  across  one  of  the  bolt  holes 
where  the  fitting  attaches  to  the  fuselage 
frame. 
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What  are  the  consequences  if  the 
condition  is  not  corrected''  Fatigue 
cracking  of  the  vertical  fin  front  .spar 
attachment  fittings,  if  not  detected  and 
corret;ted,  could  result  in  .structural 


failure  of  the  front  spar  and 
consequently  the  rear  spar.  This  could 
result  in  loss  of  directional  control  and 
loss  of  control  of  the  airplane. 


Is  there  service  information  that 
applies  to  this  subject?  Snow 
Engineering  Company  has  issued  the 
following  service  information  that 
relates  to  this  subject: 


Service  letter  # 


Service  Letter  #196 
Service  Letter  #138 


Issue/revision  dates 


Procedures  tor 


Issued  February  9.  2000.  Revised  Marcti  7,  2000  Reworking  the  vertical  tin 

Issued  July  29.  1995,  Revised  August  7   1996    Repetitively  Inspecting  ttie  vertical  fin  front  spar  attacti- 

I      ment  fittings  for  fatigue  cracks 


The  FAA's  Determination  and  an 
Explanation  of  the  Provisions  of  the  AD 

What  has  FAA  decided'  After 
examining  the  circumstances  and 
reviewing  all  available  information 
related  to  the  incidents  described  above, 
including  the  relevant  service 
information,  we  determined  that: 
— An  unsafe  condition  exists  or  could 
develop  on  certain  Air  Tractor  Models 
AT-301.  AT-401.  and  AT-501 
airplanes  of  the  same  type  design  to 
the  incident  airplane  that  are 
equipped  with  a  '  ih-inch  thick 
aluminum  fin  front  spar  fitting  and  an 
all  metal  rudder:  and 
— AD  action  should  be  taken  in  order  to 
detect  and  correct  cracks  in  the 
vertical  fin  front  spar  attachment 
fittings,  which  could  result  in  failure 
of  the  vertical  fin.  This  condition 
could  lead  to  loss  of  directional 
control  and  eventual  loss  of  airplane 
ccmtrol. 

What  does  this  AD  requin-'  This  AD 
requires  you  to: 

1.  repetitively  inspect  vertical  fin 
front  spar  attachment  fittings  for  fatigue 
cracks;  and 

2.  rework  the  vertical  fin  if  any  cracks 
are  found. 

Once  you  rework  the  vertical  fin.  you 
may  discontinue  the  repetitive 
inspections. 

The  applicability  of  Snow 
Engineering  Company  Service  Letter 
#138  refers  to  different  airplanes  than 
are  referenced  in  this  AD  action  AD  97- 
14-05.  Amendment  39-10063  (62  FR 
38445.  luly  18.  1997).  covers  the 
airplanes  referenced  in  Service  Letter 
#138.  The  inspection  procedures  also 
apply  for  the  airplanes  referenced  in 
this  AD  action.  Therefore,  Snow 
Engineering  (Company  Service  Letter 
#138  also  applies  to  this  AD.  as  well  as 
AD  97-14-0.'i   This  service  letter  also 
specifies  repetitive  inspection  intervals 
of  25  hours  time-in-service  (TIS), 
Paragraph  (d)(2)  of  this  AD  requires  the 
repetitive  inspections  at  100  hours  TIS 

Will  I  have  the  opportunity  to 
comment  prior  to  the  issuance  of  the 
rule?  Because  the  unsafe  condition 
described  in  this  document  could  result 


in  loss  of  directional  control  and 
eventual  loss  of  airplane  control,  FAA 
finds  that  notice  and  opportunity  for 
public  prior  comment  are  impracticable. 
Therefore,  good  cause  exists  for  making 
this  amendment  effective  in  less  than  30 
days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by 
notice  and  opportunity  for  public 
comment,  FAA  invites  comments  on 
this  rule.  You  may  submit  whatever 
written  data,  views,  or  arguments  you 
choose.  You  need  to  include  the  rule's 
docket  number  and  submit  your 
comments  in  triplicate  to  the  address 
specified  under  the  caption  ADDRESSES. 
The  FAA  will  consider  all  comments 
received  on  or  before  the  closing  date. 
We  may  amend  this  rule  in  light  i*^ 
comments  received.  Factual  information 
that  supports  your  ideas  and  suggestions 
is  extremely  helpful  in  evaluating  the 
effectiveness  of  the  AD  action  and 
determining  whether  we  need  to  take 
additional  rulemaking  action. 

The  FAA  is  re-examining  the  writing 
style  we  currently  use  in  regulatory 
documents,  in  response  to  the 
Presidential  memorandum  of  June  1. 
1998.  That  memorandum  requires 
federal  agencies  to  communicate  more 
clearly  with  the  public.  We  are 
interested  in  your  comments  on  whether 
the  style  of  this  document  is  clearer,  and 
any  other  suggestions  you  might  have  to 
improve  the  clarity  of  FAA 
communications  that  affect  you.  You 
can  get  more  information  about  the 
Presidential  memorandum  and  the  plain 
language  initiative  at  http:// 
i\'\vw  plainlanguase.sov. 

The  FAA  specifically  invites 
comments  on  the  overall  regulatory, 
economic,  environmental,  and  energy 
aspects  of  the  rule  that  might  suggest  a 
need  to  modify  the  rule.  You  may 
examine  all  comments  we  receive  before 
and  after  the  closing  date  of  the  rule  in 
the  Rules  Docket.  We  will  file  a  report 
in  the  Rules  Docket  that  summarizes 
each  FAA  contact  with  the  public  that 
concerns  the  substantive  parts  of  this 
AD. 


If  you  want  us  to  acknowledge  the 
receipt  of  your  comments,  you  must 
include  a  self-addressed,  stamped 
postcard.  On  the  postcard,  write 
"Comments  to  Docket  No.  2000-CE-21- 
AD.  "  We  will  date  stamp  and  mail  the 
postcard  back  to  you. 

Regulatory  Impact 

These  regulations  will  not  have  a 
substantial  direct  effect  on  the  States,  on 
the  relationship  between  the  national 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  FAA 
has  determined  that  this  final  rule  does 
not  have  federalism  implications  under 
Executive  Order  13132. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  is  not  a  significant  regulatory  action 
under  Executive  Order  12866.  We  have 
determined  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.'  February  26.  1979).  If  FAA 
determines  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  we  will 
prepare  a  final  regulatory  evaluation. 
You  may  obtain  a  copy  of  the  evaluation 
(if  required)  from  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1,  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  L^S.C.  106(g).  40113.  44701. 
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§39.13    [Amended] 

2.  FAA  amends  Section  39,13  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

2000-11-05    Air  Tractor  Incorporated: 

Amendment  39-11753:  Docket  No. 

2000-CE-21-AD. 
(a)  What  airplanes  are  affected  by  this  AD? 
The  following  airplane  models  and  serial 
numbers  that  are: 

(1)  Certificated  in  any  category;  and 

(2)  Equipped  with  a  ^'iK-inch  fin  front  spar 
fitting  and  an  all  metal  rudder. 


Models 


Serial  numbers 


AT-301 
AT-^01 
AT-501 


301-0100  through 

301-0736 
401-0662  through 

401-0736 
501-0002  through 

501-0030 


Note:  This  AD  does  not  affect  the 
requirements  of  AD  97-14-05,  Amendment 
39-10063  (62  FR  38445,  July  18,  1997).  AD 
97-14-05  requires  similar  actions  to  this  AD 
on  Models  AT-302,  AT-^00,  AT-400A 
airplanes,  and  certain  Models  AT301,  AT- 


401,  and  AT-501  airplanes  that  are  not 
affected  by  this  AD. 

(b)  Who  must  comply  with  this  AD'' 
Anyone  who  wishes  to  operate  any  of  the 
above  airplanes  on  the  U.S.  Register 

(c)  What  problem  does  this  AD  address? 
The  actions  required  by  this  .\D  are  intended 
to  detect  and  correct  cracks  in  the  spar  plates. 
which  could  result  in  failure  of  the  vertical 
fin.  This  condition  could  lead  to  loss  of 
directional  control  and  eventual  loss  of 
control  of  the  airplane. 

(d)  What  must  I  do  to  address  this 
problem?  To  address  this  problem,  you  must 
accomplish  the  following: 


Action 


Compliance  time 


Procedures 


(1)  Initial  inspection  of  the  fin  front  spar  attachment  fittings  for  fatigue 
cracks 


(2)  Repetitive  inspections  of  the  fin  front  spar  attachment  fittings  Re- 
petitive inspection  requirement  only  applies  if  no  cracks  are  found 
and  you  choose  not  to  rework  the  fin  front  spar  attachment. 


(3)  Rework  the  fin  front  spar  attachment  fittings 


(4)  Optional  rework  of  the  fin  front  spar  attachment  fittings 


At  whichever  of  the  following  that 
occurs  later 

(i)  Upon  accumulating  4,000  hours 
time-In-service  (TIS):  or.. 

(ii)  Within  the  next  25  hours  TIS 
after  the  June  23,  2000  (the  ef- 
fective date  of  this  AD). 

Within  100  hours  TIS  after  the  ini- 
tial Inspection  and  thereafter  at 
intervals  not  to  exceed  100 
hours  TIS  If  you  have  no  cracks 
and  choose  not  to  rework  the  fm 
front  spar  attachment 

(I)  Pnor  to  further  flight  after  any 
Inspection  where  a  crack  is 
found  In  the  front  or  rear  spar 
area. 

(II)  This  eliminates  the  repetitive 
inspection  requirement  of  this 
AD. 

Any  time  to  eliminate  the  repetitive 
Inspection  requirement  of  this 
AD. 


Accomplish  in  accordance  with  the 
Inspection  Requirements  section 
of  Snow  Englneenng  Company 
Service  Letter  #138.  Issued  July 
29,  1995.  Revised  August  7 
1996 

Accomplish  in  accordance  with  the 
Inspection  Requirements  section 
of  Snow  Englneenng  Company 
Service  Letter  #138.  Issued  July 
29.  1995;  Revised  August  7 
1996 

Accomplish  in  accordance  with  the 
Vertical  Fin  Rework  Instructions 
section  of  Snow  Engineenng 
Company  Service  letter  #196 
Issued  Febaiary  9.  2000.  Re- 
vised N^arch  7.  2000 

Accomplish  in  accordance  with  the 
Vertical  Fin  Rework  Instructions 
section  of  Snow  Engineenng 
Company  Service  Letter  #196 
Issued  Febnjary  9.  200C.  Re- 
vised March  7.  2300 


Note:  The  applicability  of  ,Snow 
Engineering  Company  Service  Letter  #138 
refers  to  different  airplanes  than  are 
referenced  in  this  document.  AD  97-14-05, 
Amendment  39-10063  (62  FR  38445,  luly  18, 
1997),  covers  the  airplanes  referenced  in 
Snow  Engineering  Company  Service  Letter 
#138.  The  inspection  procedures  also  apply 
for  the  airplanes  referenced  in  this  AD. 
Therefore,  Snow  Engineering  Company 
Service  Letter  #138  also  applies  to  this  AD, 
as  well  as  AD  97-14-05.  This  service  letter 
also  specifies  repetitive  inspection  intervals 
of  25  hours  TIS,  Paragraph  (d)(2)  of  this  AD 
requires  the  repetitive  inspections  at  100 
hours  TIS. 

(e)  Can  I  comply  with  this  AD  in  any  other 
way?  You  may  use  an  alternative  method  of 
compliance  or  adjust  the  compliance  time  if: 

(1)  Your  alternative  method  of  CQmpli<ince 
provides  an  equivalent  level  of  safety;  and 

(2)  The  Manager,  Fort  Worth  Airplane 
Certification  Office  (AGO),  approves  your 


alternative.  Submit  your  request  through  an 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  Fort  Worth  ACQ. 

Note:  This  AD  applies  to  each  airplane 
identified  in  paragraph  (a)  of  this  AD, 
regardless  of  whether  it  has  been  modified, 
altered,  or  repaired  in  the  area  subject  to  the 
requirements  of  this  AD,  For  airplanes  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (e) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  you  have  not 
eliminated  the  unsafe  condition,  specify 
actions  you  propose  to  address  it. 

(f)  Where  can  I  get  information  about  any 
already-approved  alternative  methods  of 
compliance?  Contact  Rob  Romero,  Aerospace 


Engineer.  FAA.  Fort  Worth  AGO.  2601 
Meacham  Boulevard.  Fort  Worth.  Texas 
76193-0150:  telephone:  (817)  222-5102: 
facsimile;  (817)222-5960. 

(g)  What  if  I  need  to  fly  the  airplane  to 
another  location  to  comply  with  this  AD''  The 
FAA  can  issue  a  special  flight  permit  under 
sections  21.197  and  21.199  of  the  Federal 
Aviation  Regulations  (14  CFR  21.197  and 
21.199)  to  operate  your  airplane  to  a  location 
where  you  can  accomplish  the  requirements 
of  this  AD. 

(h)  Are  any  senice  bulletins  incorporated 
into  this  AD  by  reference?  You  must 
accomplish  the  actions  required  by  this  .^D 
in  accordance  with  Snow  Engineering 
Company  Service  Letter  #138,  Revised 
August  7,  1996,  and  Snow  Engineering 
Company  Service  Letter  #196,  Revised  March 
7,  2000, 

(1)  The  Director  of  the  Federal  Register 
previously  approved  the  incorporation  by 
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rt-fcreiK  c  nt  Srinw  fingineering  Company 
.Srrvii  H  l.ftttT  <*\AH.  Rhvj.shH  August  7.  lfl«)6. 
-IS  of  August  ^rt.  1')')7 

12)  The  UiriM  tur  of  thi-  KfiltT.il  Kt-gi.sttT 
Hliproveii  thf  im.urporatioi)  l)V  rHfeii'iii  c  uf 
.Snow  Hngintiunng  (ioinpanv  Service  Lett,  r 
»Hlh,  Reviseil  Mnn  li  7.  _'0()()  under  5  V.SX:. 
5.S2(d).inil  I  CKR  part  .tI 

(:i)  You  niav  get  (  opies  from  Air  Tractor 
Incorporated.  V  ()    Uox  4Hr).  OInev.  Texa.s 
7H:i74    ^'ou  niav  look  at  (  opies  at  F.AA. 
Central  Region.  ()f'fi(  e  of  tfie  Regional 
Counsel,  '101  I.oc  ust.  Room  .^(M).  Kansas  City. 
Missouri,  or  at  the  (Jffic  e  of  the  Kederal 
Register.  H(X)  North  Cafiilol  .Street.  NW.  suite 
7()(),  Washington.  IX: 

|i)  IVTien  di)rs  this  amendment  become 
rtfectivf'This  amendment  Iwcomes  effotive 
on  hine  2  ),  JDOO. 

Is.sued  in  Kansas  City.  Missouri,  on  May 
22.  2000. 

Marvin  R.  Nuss. 

Ai  tini(  Mannf(er.  Snuill  AirpldDr  Dirt'i  tonitr. 
Aircnitt  C.iTtificatiDn  Senice. 
[FR  Due    00-1,1443  Filed  6-1-00;  8:45  am| 
BILUNG  C00£  4910-13-P 


OEPARTME^f^  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  99-CE-36-AD;  Amendment  39- 
11762:  AD  2000-11-14] 

RiN  2120-AA64 

Airworthiness  Directives;  Piiatus 
Aircraft  Ltd.  Models  PC-12  and  PC-12/ 
45  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  document  adopts  a  new 
airworthiness  directive  (AD)  that 
applies  to  all  Filatus  Aircraft  Ltd. 
(Filatus)  Models  PC-12  and  PC-12/45 
airplanes  that  are  equipped  with 
pneumatic  deicing  boots.  This  AD 
requires  you  to  revise  the  Airplane 
Flight  Manual  (AFM)  to  include 
requirements  for  activation  of  the 
airframe  pneumatic  deicing  boots.  This 
AD  is  the  result  of  reports  of  in-flight 
incidents  and  an  accident  (on  airplanes 
other  than  the  affected  Piiatus  airplanes) 
that  occurred  in  icing  conditions  where 
the  airframe  pneumatic  deicing  boots 
were  not  activated.  The  Piiatus  Models 
PC-12  and  PC-12/45  airplanes  have  a 
similar  type  design  (as  it  relates  to 
airframe  pneumatic  ice  boots)  to  the 
incident  and  accident  airplanes.  The 
actions  specified  by  this  AD  are 
intended  to  assure  that  flightcrews 
activate  the  pneumatic  wing  and  tail 
deicing  boots  at  the  first  signs  of  ice 
accumulation.  This  action  will  prevent 


reduced  controllability  of  the  aircraft 
due  to  adverse  aerodynamic  effects  of 
if:e  adhering  to  the  airplane  prior  to  the 
first  deicing  cycle. 

EFFECTIVE  DATE:  July  17,  2000, 

ADDRESSES:  You  may  examine 
information  related  to  this  AD  at  the 
Federal  .Aviation  Administration  (FAA), 
Central  Region.  Office  of  the  Regional 
floun.sel.  Attention:  Rules  Docket  No. 
99-(:E-36-AD,  901  Locust,  Room  506. 
Kansas  City.  Missouri  64106. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
John  P.  Dow.  Sr.,  Aerospace  Engineer, 
FAA,  Small  Airplane  Directorate,  901 
Locust.  Room  506,  Kansas  Citv, 
Mi.ssouri  64106:  telephone:  (816)  329- 
4121;  facsimile:  (816)  329-4090. 

SUPPLEMENTARY  INFORMATION: 

Events  Leading  to  the  Issuance  of  This 
AD 

What  Caused  This  AD^ 

This  AD  is  the  result  of  reports  of  in- 
flight incidents  and  an  accident  (on 
airplanes  other  than  the  affected  Piiatus 
airplanes)  that  occurred  in  icing 
conditions  where  the  airframe 
pneumatic  deicing  boots  were  not 
activated.  The  Piiatus  Models  PC-12 
and  PC;-12/45  airplanes  have  a  similar 
type  design  (as  it  relates  to  airframe 
pneumatic  ice  boots)  to  the  incident  and 
accident  airplanes. 

What  !s  thf  Potential  Impact  If  FAA 
Took  Mo  Action' 

The  information  necessar\  tf)  activate 
the  pneumatic  wing  and  tail  deicing 
boots  at  the  first  signs  of  ice 
accumulation  is  critical  for  flight  in 
icing  conditions.  If  we  did  not  talte 
action  to  include  this  information,  flight 
crews  could  experience  reduced 
controllability  of  the  aircraft  due  to 
adv(irse  aerodynamic  effects  of  ice 
adhering  to  the  airplane  prior  to  the  first 
deicing  cycle. 

Has  FAA  Taken  Anv  Action  to  This 
Points 

We  issued  a  proposal  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  to  include  an  AD  that 
would  apply  to  all  Piiatus  Models  PC- 
12  and  PC-i2/45  airplanes  that  are 
equipped  with  pneumatic  deicing  boots. 
This  proposal  published  in  the  Federal 
Register  as  a  notice  of  proposed 
rulemaking  (NPRM)  on  October  8.  1999 
(64  FR  54833).  The  NPRM  proposed  to 
require  revising  the  Limitations  Section 
of  the  AFM  to  include  requirements  for 
activation  of  pneumatic  deicing  boots  at 
the  first  indication  of  ice  accumulation 
on  the  airplane. 


Was  the  Public  Invited  To  Comment? 

The  FAA  invited  interested  persons  to 
participate  in  the  making  of  this 
amendment.  Following  is  a  summary  of 
the  two  comments  received  with  FAA's 
response. 

Comment  Issue  No.  1:  Allow  the  Use  of 
Recent  Airplane  Flight  Manual  (AFM) 
Additions 

What  Is  the  Commenter's  Concern? 

Piiatus  requests  that  FAA  allow  the 
operators  of  the  affected  airplanes  to  use 
as  an  alternative  method  of  compliance 
the  most  recent  information  for  Section 
2,  Limitations,  of  the  Piiatus  PCl2 
Airplane  Flight  Manual  (AFM).  This 
information  is  included  in  Report  No.: 
01973-001.  page  2-12.  Revision  9: 
September  1.  1999.  and  includes  the 
following  language: 

The  wing  and  tail  leading  edge  pneumatic 
deit  ing  boot  system  must  he  activated  at  the 
first  sign  of  ice  formation  anywhere  on  the 
aircraft,  or  upon  annunciation  from  an  ii  e 
detector  system  (if  installed),  whichever 
occurs  first. 

The  wing  and  tall  leading  edge  pneumatic, 
deicing  boot  system  may  be  deactivated  only 
after  leaving  icing  conditions  and  after  the 
aircraft  is  determined  to  be  clear  of  ice. 

What  Is  FAA  s  Response  to  the  Concern? 

We  have  determined  that  inserting 
this  report  into  the  Section  2. 
Limitations,  of  the  Piiatus  PCl2  AFM 
provides  an  equivalent  level  of  safety  to 
the  actions  included  in  the  NPRM. 
Therefore,  we  are  changing  the  AD  to 
include  the  option  of  incorporating  into 
the  AFM  the  information  proposed  in 
the  NPRM  or  Report  No.:  01973-001, 
page  2-12.  Revision  9:  September  1, 
1999. 

Comment  Issue  No.  2:  Information  is 
Already  Included  in  the  Normal 
Procedures  Section  of  the  AFM 

What  Are  the  Commenter's  Concerns? 

The  Federal  Office  for  Civil  Aviation 
(FOCA),  which  is  the  airworthiness 
authority  for  Switzerland,  believes  that 
the  intent  of  this  AD  is  already  covered 
in  the  Piiatus  PCl2  AFM.  The  FOCA's 
concerns  are  as  follows: 

1  The  appropriate  time  to  activate  the 
pneumatic  deice  boots  on  the  affected 
Piiatus  airplanes  is  prior  to  entry  into 
icing  conditions,  and  until  the  airfoils 
are  free  of  ice  after  exiting  icing 
conditions.  This  information  is  included 
in  Section  4.10  (Normal  Procedures)  of 
thePCl2  AFM; 

2.  These  instructions  are  not 
necessary  in  the  Limitations  Section  of 
the  AFM.  The  Limitations  Section 
should  only  include  limitations  relating 
to  speeds,  environment  (temperatures). 
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or  system  functions  (time  limits  or 
configurations).  Guidance  for  this  is  in 
FAA  Advisory  Circular  (AC)  25.1419-1, 
dated  August  18.  1999.  Paragraph 
12(b)(2)  of  this  AC  identifies  the 
Procedures  Section  as  the  proper  place 
for  information  ".  .   .  when  the  ice 
protection  system  should  be  activated." 

The  FOCA  requests  FAA  withdraw 
the  NPRM. 

What  Is  FAA  s  Response  to  the 
Concerns? 

We  concur  that  the  information  is 
currently  in  the  Normal  Procedures 
section  of  the  Piiatus  PC12  AFM  and 
that  previous  guidance  (advisory 
circulars)  provides  information  for 
putting  this  information  in  such  a 
section.  However,  section  91.9  of  the 
Federal  Aviation  Regulations  (14  CFR 
91.9)  only  mandates  the  operating 
limitations  (Limitations  Section):  "no 
person  may  operate  a  civil  aircraft 
without  complying  with  the  operating 
limitations  specified  in  the  approved 
Airplane  or  Rotorcraft  Flight  Manual." 

Based  upon  the  importance  of 
operating  the  deice  boots  at  the 
appropriate  time,  we  determined  that 
the  information  is  mandatory.  The  only 
method  FAA  has  of  changing  the 
Limitations  Section  of  an  AFM  is 
through  AD  action,  provided  an  unsafe 
condition  is  demonstrated. 

Therefore,  we  do  not  concur  that  the 
NPRM  should  be  withdrawn.  We  are  not 
changing  the  AD  as  a  result  of  this 
comment. 

The  FAA's  Determination 

What  Is  FAA's  Final  Determination  on 
This  Issue? 

After  careful  review  of  all  available 
information  related  to  the  subject 
presented  above,  we  have  determined 
that  air  safety  and  the  public  interest 
require  the  adoption  of  the  rule  as 
proposed  except  for  the  following: 

— Including  the  option  of  incorporating 
Report  No.:  01973-001.  page  2-12, 
Revision  9:  September  1.  1999,  into 
Section  2.  Limitations,  of  the  Piiatus 
PC12  AFM;and 

— Minor  editorial  corrections. 

How  Does  Including  This  Option  and 
the  Minor  Editorial  Corrections  Affect 
the  AD? 

We  have  determined  that  including 
the  AFM  option  and  the  minor 
corrections  will  not  change  the  meaning 
of  the  AD  and  will  not  add  any 
additional  burden  upon  the  public  than 
was  already  proposed. 


Cost  Impact 

How  Many  Airplanes  Does  This  AD 
Impact? 

We  estimate  that  this  AD  affects  100 
airplanes  in  the  U.S.  registry. 

What  Is  the  Cost  Impact  of  the  Affected 
Airplanes  on  *he  U.S.  Register? 

There  is  no  dollar  cost  impact.  We 
estimate  1  workhour  for  you  to  insert 
the  AFM  revision.  You  can  accomplish 
this  action  if  you  hold  at  least  a  private 
pilot  certificate  as  authorized  by  section 
43.7  of  the  Federal  Aviation  Regulations 
(14  CFR  43.7).  You  must  make  an  entry 
into  the  aircraft  records  that  shows 
compliance  with  this  AD.  in  accordance 
with  section  43.9  of  the  Federal 
Aviation  Regulations  (14  CFR  43.9). 
Therefore,  the  only  cost  impact  of  this 
AD  is  the  time  it  will  take  you  to  insert 
the  information  into  the  AFM. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  goverimient.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above.  I 
certifv'  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866:  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  1 1034^  February  26.  1979):  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft.  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows; 


Authority:  4?)  L  .S.C  106(g).  40113.  44701 

§39.13    [Amended] 

2.  FAA  amends  Section  39.13  is 
amended  by  adding  a  new  airworthiness 
directive  (AD)  to  read  as  follows: 

2000-11-14    PILATUS  AIRCRAFT  LTD. 

.Amendment  39-11762:  Docket  No.  99- 
CE-36-AD. 

(a)  What  airplanes  are  affected  by  this  AD? 
Models  PC-12  and  PC-12/45  airplanes,  all 
serial  numbers,  that  are: 

(1)  equipped  with  pneumatic  deicing 
boots:  and 

(2)  certificated  in  any  category. 

(b)  Who  must  comply  with  this  AD'' 
■Anyone  who  wishes  to  operate  any  of  the 
above  airplanes  on  the  U.S.  Register.  The  .^D 
does  not  apply  to  your  airplane  if  it  is  not 
equipped  with  pneumatic  de-icing  boots 

(c)  What  problem  does  this  AD  address'' 
The  information  necessary  to  activate  the 
pneumatic  wing  and  tail  deicing  boots  at  the 
first  signs  of  i(  e  accumulation  is  critical  for 
flight  in  icing  conditions.  If  we  did  not  take 
action  to  ini  lude  this  information,  flight 
crews  could  experience  reduced 
controllabilit\  of  the  aircraft  due  to  adverse 
aerodynamic  effects  of  ic  e  adhering  to  the 
airplane  prior  to  the  first  deicing  cycle. 

Id)  What  must  I  do  to  address  this 
problem 'To  address  this  problem,  you  must 
revise  the  Limitations  Ser:tion  of  F,\A- 
approved  .Mrplane  Flight  Manual  (.^FM)  to 
include  the  following  requirements  for 
activation  of  the  ice  protection  systems.  Vou 
must  accomplish  this  ai:tion  within  the  next 
10  calendar  davs  after  luly  17.  2000  (the 
effec  tive  date  of  this  .\D).  unless  already 
accomplished,  Yriu  ma\  insert  a  copy  of  this 
.\D  in  the  .^FM  to  accomplish  this  action: 

•  Except  for  c  ertain  ph3ses  of  flight  where 
the  .^FM  specifies  that  deii  ing  boots  should 
not  be  used  (e.g..  take-off.  final  approach,  and 
landing),  compliant  e  with  the  following  is 
required. 

•  Wing  and  Tail  Leading  Kdge  Pneumatic 
Deicing  Boot  .Svstem.  if  installed,  must  be 
activated: 

— .W  the  first  sign  of  ice  formation  anvwhere 
on  the  aire  raft,  or  upon  annunciation  from 
an  ice  detec  tor  svstem.  whichever  oc  curs 
first:  and 

— The  svstem  must  either  be  continued  to  be 
operated  in  the  automatic  cycling  mode,  if 
available:  or  the  svstem  must  be  manually 
c  yc  led  as  needed  to  minimize  the  ii  e 
accretions  on  the  airframe. 

•  The  wing  and  tail  leading  edge 
pneumatic  deicing  boot  system  ma\  be 
deacti\ated  only  after: 

— Leaving  known  or  observed/detected  ic  ing 
that  the  flight  crew  has  visualh  observed 
on  the  aircraft  or  was  identified  by  the  on- 
board sensors:  and 
— After  the  airplane  is  determined  to  be  c  tear 
of  ice. 

Note:  The  ¥.\A  recommends  periodic 
treatment  of  deicing  boots  with  approved  ice 
release  agents,  such  as  ICEXtm.  in  accordance 
with  the  manufac  turers  application 
instructions 

(e)  Have  I  accomplished  the  intent  of  this 
AD  if  I  have  incorporated  the  latest  Pilalus 
PCl2  AFM  report  into  Section  2.  Limitations'' 
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As  an  alfernativt'  inelhiul  of  c  (inipluiiu  c  tn 
lh«  rt(;lif)ns  rt'()iiirHii  In  p.iragrHphs  (,i),  (,i)(  1 ). 
rtiiil  (a)U)  iif  this  Al).  villi  in.iv  mi  orpdrHlii 
Kt![)«irt  No  .  01')7  )-()01.  piigf  2-lJ,  Kf\  iskiii 
'):  SHptHmlwr  1,  I'lW),  into  Suction  I. 
Limitations,  of  Ihi'  f'ilaliis  PC:i2  AKM. 

(f)  Call  Ihf  pilot  III  loniplisb  thi-  lu  tinn^ 
Aiivotu^  who  holds  ,il  least  a  private  pilot 

(  ertifii  .lie,  as  aulhori/ed  by  section  43,7  of 
the  Feiieral  Aviation  Kegiilatinns  (14  OFR 
4  i  7),  may  incorporate  the  AKM  revisions 
riMpiired  bv  this  W.).  'ton  must  make  an  entr\ 
into  the  aircraft  rec  ords,  showing  i  ompii.ini  e 
witli  this  AU,  in  aci  urdaiue  with  sei  tion  4:1  ') 
of  the  Federal  Aviatidii  Regulations  (14  CFK 
4)  'II. 

(g)  Can  I  rompiv  nith  this  AD  in  unv  othrr 
iKU  .■'  You  may  use  an  .illernative  method  ot 

(  ompliance  or  adjust  the  compliance  time  if: 
(1)  Your  alternative  melhocf  of  loniplianc  e 
[iriivides  an  equivahmt  !e\el  of  safety,  .iiui 

(2,1  I'he  Manager.  Small  .Xirplaiie 
I)ire(  lorale.  approves  your  allernalue 
Submit  your  re(|uest  through  ^n  hAA 
f'riiK  ipal  Maintenani  e  Inspei  lor.  who  m.iv 
atid  comments  ,ind  then  send  it  to  the 
Manager 

Nole:  Tfus  ,\l)  applies  to  eai  h  (urpl.ine 
ider\lified  in  paragrafili  |,i)  of  this  ,\1). 
regardless  of  whelber  it  has  lieeii  modified, 
altered,  or  repaired  in  the  area  siif)|e(  t  In  the 
re(|uiremeiils  of  this  ,\l)   hor  .iirplailes  that 
have  been  modilied,  .ilteied,  or  rejiaireii  sn 
that  the  performaiu  e  nt  the  recpuremenls  nl 
this  ,-\l)  IS  af lei  ted,  the  iiw  iier'nperatur  must 
reijuest  .ip[)ro\,il  lor  an  alternative  method  iit 
1  ompliance  in  <|{  i  onlance  with  paragraph  Igl 
id  this  .M)    The  reipiest  should  mi  hide  ,iii 
assessment  of  the  eftec  tot  the  modifii  aliori, 

.iltiTalmn,  or  rep.iir  on  the  unsaf lulilmn 

.iddressed  by  this  AIJ.  .md.  if  you  li.iw  iml 
eliminated  llie  unsafe  i  ondition,  spei  iIh 
ai  tioiis  you  propose  tn  address  it 

(111  W  hiTi'  run  I  i^rt  inlunnntiun  nliciit  iin\ 
iilri-iiih  iilipnnfd  ultrrnutnr  niflhiiih  nt 
I  <in}[iliiiiirr^  (.uu{,\i  I  the  Small  Airpl.me 
Uirei  torate,  901  l.ocusl    Koom   101,  Kansas 
(atv.  Missouri  fi41()f>.  telephone   (Hird  t2"> 
4121;  fa(  siniile   (Hlh)   12H-40<)1 

(i)  (V/ia/  (/  /  ncci/  la  ll\  till'  ,iui>ltinr  to 
iinothiT  loi  iition  to  i  otnph  n  ilh  f/os  .U)  '  I  he 
FAA  I  an  issue  a  spei  lal  tligbt  [leiinil  under 
sei  lions  21   1M7  and  2  1, 1'l'l  of  the  Federal 
,\vi,ition  Ki^gulations  (14  CFK  2  I   IT  md 
21   I'I'l)  to  iiper.ite  \our  airplane  to  ,i  Im  atmn 
where  \ou  i  an  .n  i  uiuphsli  the  requiri^meiit.s 
of  this  Al) 

111  When  d.,fs  this  amrnrlmrnt  hrnnni' 
flh'itivf 'J\\is  ameiidmenl  bei  omes  eflective 
on  Inly  17.  20()U, 

Issued  in  Katis.is  f  lily    Missouri,  on  Ma\ 
24.  2000 
|aine<i  K.  fack.son. 

.■\c(;;ii;  .\/(;/io>;er.  Small  Airphmi'  Dirrctomtr. 
Am  nitt  C.iTtifii  iition  Sm  irr 
IFK  Doc.  00-1,(874  Filed  fl-l-()();  H  4S  amj 
BILUNQ  CODE  4910-t3-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart71 

[Airspace  Docket  No.  97-ASO-18] 

RIN2120-AA66 

Realignment  and  Establishment  of 
VOR  Federal  Airways;  KY  and  TN 

AGENCY:  Fedfiral  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 

SUMMARY:  This  action  realigns  Federal 
Airway  V-517  in  the  vicinity  of 
Snowbird.  TN.  and  establishes  two 
Federal  airways.  V-347  between 
London,  KY.  and  Hinch  Mountain.  TN. 
and  V-.384  between  Livingston,  TN.  and 
Volunteer.  TN  This  action  improves 
navigational  routings  and  enhances 
service  for  users,  and  provides  for  more 
efficient  handling  of  air  traffic  between 
the  Indianapolis  and  the  Atlanta  Air 
Route  Traffic  Control  Centers'  (ARTCC) 
airspace, 

EFFECTIVE  DATE:  0901  UTC.  August  10. 
2000. 

FOR  FURTHER  INFORMATION  CONTACT: 

Tcrrv  Brown.  Airspace  and  Rules 
Division.  ATA-400.  Office  of  Air  Traffic 
Airspace  Management.  Federal  Aviation 
Administration.  800  Independence 
Avenue,  ,SVV,,  Washington.  DC  20591: 
telephone:  (202)  2B7-878.1, 
SUPPLEMENTARY  INFORMATION: 

History 

On  March  8.  1998,  the  FAA  proposed 
ti)  amend  14  CFR  part  71  (part  71)  to 
r(!align  Federal  Airwav  V'-517  in  the 
vicinity  of  Snowbird.  TN.  and  to 
establish  two  Federal  Airways.  V-;)47 
between  London,  KY,  and  Hinch 
Mountain.  TN.  and  V-384  between 
Livingston.  TN.  and  Volunteer.  TN  (64 
FR  109fi2). 

interested  parties  were  invited  to 
participate  in  this  rulemaking 
[)rn(:(<eding  bv  submitting  comments.  No 
comments  to  the  proposal  were 
received  Except  for  editorial  changes, 
this  rule  is  the  same  as  that  proposed  in 
the  notice 

The  Rule 

This  amendment  to  part  71  realigns 
V-.'il?  ill  the  vicinity  of  Snowbird.  TN. 
by  changing  the  origination  point  of  the 
airway  from  the  Volunteer,  TN,  Verv 
High  Frequency  Omnidirectional  Range/ 
Tactical  Air  Navigation  (VORTAC) 
station,  to  the  Snowbird,  TN,  VORTAC. 
Currently,  V-517  extends  from 
Volunteer,  through  the  Miami 
Intersection,  tf)  London.  KY.  which  is 


not  a  direct  route.  However,  a  direct 
route  between  Volunteer  and  London 
does  exist  via  V-97.  On  the  other  hand, 
there  is  currently  no  published  direct 
route  between  Snowbird  and  London. 
This  amendment  enhances  the  flow  of 
air  traffic  by  realigning  V-517  so  as  to 
provide  a  direct  route  between 
Snowbird  and  London.  This  change 
better  accommodates  northwest- 
southeast -bound  traffic  in  that  area. 

This  rule  also  establishes  two  Federal 
airways  in  the  Kentucky-Tennessee 
area:  V-347  between  London,  KY.  and 
Hinch  Mountain,  TN;  and  V-384 
between  Livingston,  TN,  and  Volunteer, 
TN.  These  new  airways  provide  direct 
routes  between  the  affected  navigation 
facilities  which  match  known  traffic 
flows,  simplif)'  flight  plan  filing,  and 
reduce  air  traffic  control 
communications  requirements,  thus 
resulting  in  enhanced  service  for  users. 
These  additional  airways  also  provide 
air  traffic  controllers  with  more 
nonradar  routes  between  Indianapolis 
ARTCC  and  Atlanta  ARTCC  airspace, 
thereby  facilitating  the  efficient 
handling  of  nonradar-routed  traffic 
between  the  two  ARTCCs. 

Domestic  VOR  Federal  airways  are 
published  in  paragraph  6010(a)  of  FAA 
Order  7400. 9G,  dated  September  1, 
1999,  and  effective  September  16,  1909, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  airways  listed  in  this 
document  will  be  published 
subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore  this  regulation:  (1)  Is 
not  a  "significant  regulatory  action" 
under  Executive  Order  12866:  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 
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PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  I'.S.C.  106(g),  40103,  40113. 
40120:  E,0'  10854.  24  FR  Q.^R.t,  3  CFR,  1959- 
1963  Comp..  p. 389. 

§71.1     [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9G,  Airspace 
Designations  and  Reporting  Points, 
dated  September  1.  1999,  and  effective 
September  16,  1999,  is  amended  as 
follows: 


I'araiiraph  (MUM  a  I— Domestic  VUR  Fedtral 
Airways 

V-347  INewl 

From  London.  KY:  to  Hinch  Mountain,  TN. 


V-384  (New) 

From  L]\  ingstnn,  T\;  INT  Livingston  121 
dnd  X'oluntt'tT.  TN.  307   raiiiuls-  to 
\'olunteer. 


V-517  IRevisedl 

Fr(jm  .Snowbird.  TN:  INT  .Snowbird  329 
,in(i  London.  KY.  141    rwdials:  London:  INT 
Lcmdon  004    and  Falmouth.  KV.  164'  radials: 
Falmouth:  C^incinnati.  OH;  INT  Cincinnati 
336   and  Richmond.  IN.  190'  radials: 
Rii  hmond;  to  Dayton.  OH. 


Issued  in  Washington.  DC^.  on  May  25. 
2000 

Reginald  C.  Matthews, 
ManagiT.  Airspai  >•  and  ftulfs  Division 
|FR  Uo(  .  00-13750  Filed  6-1-00:  8:45  am] 
BILLING  CODE  4910-13-U 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  73 

[Airspace  Docket  No.  OO-ANM-06] 

RIN212&-AA66 

Change  Using  Agency  for  Restricted 
Area  R-2602,  Colorado  Springs,  CO 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 


SUMMARY:  This  action  changes  the  name 
of  the  using  agency  for  Restricted  Area 
R-2602  (R-2602),  "from  "USAF,  Air 
Force  Space  Command,  2nd  Space 


Wing,  Falcon  Air  Force  Base,  CO,"  to 
'USAF  Space  Command,  2nd  Space 
Wing,  Schriever  Air  Force  Base,  CO." 
This  is  an  administrative  change  that 
was  initiated  by  the  U.S.  Air  Force 
(USAF)  to  reflect  the  name  change  of 
Falcon  Air  Force  Base  (AFB),  CO,  to 
Schriever  AFB,  CO. 
EFFECTIVE  DATE:  0901  UTC.  August  10. 
2000. 

FOR  FURTHER  INFORMATION  CONTACT:  Ken 

McElroy,  Airspace  and  Rules  Division. 
ATA-4bo.  Office  of  Air  Traffic  Airspace 
Management,  Federal  Aviation 
Administration,  800  Independence 
Avenue.  SW.,  Washington,  DC  20591; 
telephone  (202)  267-8783. 
SUPPLEMENTARY  INFORMATION: 

Background 

As  a  result  of  an  Air  Force  decision 
to  rename  Falcon  AFB,  CO,  to  Schriever 
AFB,  CO,  the  using  agency  for  R-2602 
is  being  changed  from  "USAF,  Air  Force 
Space  Command,  2nd  Space  Wing, 
Falcon  Air  Force  Base,  CO,"  to  "USAF 
Space  Command,  2nd  Space  Wing, 
Schriever  Air  Force  Base.  CO.  The 
USAF  requested  this  change  to  correct 
the  current  description  for  R-2602. 

The  Rule 

This  action  amends  14  CFR  part  73  by 
changing  the  name  of  the  using  agency 
for  R-2602  from  "U.S.  Air  Force  Space 
Command,  2nd  Space  Wing,  Falcon 
AFB,  CO,"  to  "USAF  Space  Command, 
2nd  Space  Wing,  Schriever  AFB,  CO." 
This  administrative  change  will  not 
alter  the  existing  boundaries,  altitudes, 
times  of  designation,  or  the  activities 
conducted  within  the  affected  restricted 
area. 

Therefore,  since  this  action  simply 
changes  the  using  agency  for  the 
existing  restricted  area  and  does  not 
involve  a  change  in  the  dimensions  or 
operating  requirements  of  that  airspace, 
notice  and  public  procedure  under  5 
U.S.C  553(b)  are  unnecessary. 

Section  73.26  of  part  73  was 
republished  in  FAA  Order  7400. 8G, 
dated  September  1,  1999. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation:  (1)  Is 
not  a  "significant  regulatory  action" 
under  Execut.ve  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory'  Policies  and  Procedures  (44 
FR  11034;  February'  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 


traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  wilLnot  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

Environmental  Review 

This  action  is  a  minor  administrative 
change  amending  the  name  of  the  using 
agency  for  an  existing  restricted  area. 
There  are  no  changes  to  air  traffic 
control  procedures  or  routes  as  a  result 
of  this  action.  Therefore,  this  action  is 
not  subject  to  environmental 
assessments  and  procedures  under  FAA 
Order  1050. ID.  "Policies  and 
Procedures  for  Considering 
Environmental  Impacts."  and  the 
National  Environmental  Policy  Act  of 
1969. 

List  of  Subjects  in  14  CFR  Part  73 

Airspace.  Navigation  (air). 
Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  73.  as  follows: 

PART  73— SPECIAL  USE  AIRSPACE 

1.  The  authority  citation  for  14  CFR 
part  73  continues  to  read  as  follows: 

Authority:  49  (■,S,C,  106(g},  40103,  4011  3, 
40120:  E.O'  10854  24  FR  9565,  3  CFR.  1959- 
1963  Com]),,  p    3H9. 

§73.26    [Amended] 

2,  §  73.26  is  amended  as  follows: 


R-2602     Colorado  Springs.  CO 
[Amended] 

Bv  removing  the  word.s  "rsing  agency. 
US.AF.  Air  Force  Space  (Command.  2nd  Space 
Wing.  FaU  on  AF"B.  CO."  and  substituting  the 
words  "I'sing  ageiu  \  .  L'SAF  Space 
('ommand.  2nd  Spate  Wing.  Sc  hriever  .^FB. 

CO  ■■ 


Issued  in  Washington.  DC;  un  .Ma\  18. 
2000 

Reginald  C.  Matthews. 
Manager.  Airspare  and  Hules  Division 
IFR  Do(    00-13748  Filed  6-1-00:  8:45  ami 
BILLING  CODE  491&-13-U 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Adn\Jnl8tratlon 

14CFRPart97 

[Docket  No.  30057;  Amdt.  No.  1993] 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of  changes 
occurring  in  the  National  Airspace 
System,  such  as  the  commissioning  of 
new  navigational  facilities,  addition  of 
new  obstacles,  or  changes  in  air  traffic 
requirements.  These  changes  are 
designed  to  provide  safe  and  efficient 
use  of  the  navigable  airspace  and  to 
promote  safe  flight  operations  under 
instrument  flight  rules  at  the  affected 
airports. 

DATES:  An  effective  date  for  each  SIAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference — approved 
by  the  Director  of  the  Federal  Register 
on  December  31,  1980,  and  reapproved 
as  of  fanuary  1,  1982. 
ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  HOO 
Independence  Avenue,  SW  , 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SIAP. 

For  Purchase 

Individual  SIAP  copies  may  be 
obtained  from: 

1.  FAA  Public  Inquirv  Center  (APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue.  SVV  , 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
locatetl 

Bv  Subscription 

Copies  of  all  SIAPs.  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Documents.  U.S. 


Government  Printing  Office, 
Washington,  DC  20402. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  P.  Pate,  Flight  Procedure 
Standards  Branch  (AMCAFS-420), 
Flight  Technologies  and  Programs 
Division.  Flight  Standards  Service. 
Federal  Aviation  Administration.  Mike 
Monroney  Aeronautical  Center.  6500 
South  MacArthur  Blvd.  Oklahoma  Citv. 
OK.  73169  (Mail  Address:  P.O.  Box 
25082  Oklahoma  City.  OK.  73125) 
telephone:  (405)  954^164. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  of  each  SIAP  is 
contained  in  official  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  under  5 
U.S.C.  552(a).  1  CFR  part  51.  and  §97.20 
of  the  Federal  Aviation  Regulations 
(FAR).  The  applicable  FAA  Forms  are 
identified  as  FAA  Forms  8260-3.  8260- 
4.  and  8260-5.  Materials  incorporated 
by  reference  are  available  for 
examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs.  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs.  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  is  effective 
upon  publication  of  each  separate  SIAP 
as  contained  in  the  transmittal.  Some 
SIAP  amendments  may  have  been 
previously  issued  by  the  FAA  in  a 
National  Flight  Data  Center  (NFDC) 
Notice  to  Airmen  (NOTAM)  as  an 
emergency  action  of  immediate  Hight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  some  SIAP 
amendments  may  require  taking  them 
effective  in  less  than  30  days.  For  the 
remaining  SIAPs.  an  effective  date  at 


least  30  days  after  publication  is 
provided. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  StardcU-d  for 
Terminal  Instrument  Procedures 
(TERPS).  In  developing  these  SIAPs.  the 
TERPS  criteria  were  applied  to  the 
conditions  existing  or  anticipated  at  the 
affected  airports.  Because  of  the  close 
and  immediate  relationship  between 
these  SIAPs  and  safety  in  air  commerce. 
I  find  that  notice  and  public  procedure 
before  adopting  these  SIAPs  are 
impracticable  and  contrary  to  the  public 
interest  and,  where  applicable,  that 
good  cause  exists  for  making  some 
SIAPs  effective  in  less  than  30  days. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore — (1)  Is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Sub)ects  in  14  CFR  Part  97 

Air  traffic  control.  Airports. 
Navigation  (air). 

I.s.sued  in  Washington.  IX:.  on  May  26.  2000. 

L.  Nicholas  Lacey, 

Director.  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amendment,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97  is 
revised  to  read  as  follows: 

Authority:  49  i;..S.C.  106(g).  40103.  40113. 
40120.  44701:  and  14  CFR  11.49(b)(2) 

2.  Part  97  is  amended  to  read  as 
follows: 
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§§97.23,  97.25,  97.27,  97.29,  97.31,  97.33, 
and  97.35    [Amended] 

By  amending:  §97.23  VOR,  VOR/ 
DME,  VOR  or  TACAN.  and  VOR/DME 
or  TACAN;  §  97.25  LOC.  LOC/DME, 
LDA.  LDA/DME.  SDF,  SDF/DME; 
§  97.27  NDB,  NDB/DME;  §  97.29  ILS, 
ILS/DME,  ISMLS,  MLS,  MLS/DME, 
MLS/RNAV;  §97.31  RADAR  SIAPs; 
§  97.33  RNAV  SIAPs;  and  §  97.35 
COPTER  SIAPs,  identified  as  follows: 

*    '    '  Effective  August  to.  2000 
Glendale.  AZ,  Glendale  Muni,  RNAV  RWY 

19,  Orig 
Ocala.  FL.  Ocala  Regional/)im  Tavlor  Field. 

VOR  RWY  36.  Amdt  17 
Ocala,  FL,  Ocala  Regionaj/Iim  Tavlor  Field, 

NDB  RWY  36.  Amdt  5 
Eastman,  GA.  Heart  of  Georgia  Regional, 

VOR/DME  OR  GPS-A,  Amdt  6 
Ames,  lA,  Ames  Muni.  RNAV  RWY  1,  Orig 
Hampton.  lA,  Hampton  Muni,  RNAV  RWY 

17.  Orig 
Hampton.  L\.  Hampton  Muni,  RNAV  RWY 

35,  Orig 
Newton.  lA.  Newton  Muni.  VOR  RWY  32. 

Amdt  9A 
Alexandria.  LA,  Alexandria  Intl.  ILS/DME 

RWY  14.  Amdt  1.  CANCELLED 
Alexandria.  LA,  Alexandria  Intl,  ILS  RWY  14 

Orig 
Leonardtown.  MD.  St.  Marv's  County,  VOR 

RWY  n,  Amdt  4.  CANCELLED 
Kansas  City.  MO,  Kansas  City  Intl,  NDB  RWY 

19L.  Orig- A 
St.  Louis.  MO.  Spirit  of  St.  Louis.  NDB  RWY 

8R,  Amdt  llB 
St.  Louis.  MO.  Spirit  of  St.  Louis.  NDB  OR 

GPS  RWY  26L.  Amdt  2A 
Kimball,  NE,  Kimball  Muni/Robert  E.  Arraj 

Field.  GPS  RWY  28,  Orig-A 
Lexington.  NE,  Lexington/Jim  Kelly  Field. 

GPS  RWY  32.  Orig-A 
Lincoln,  NE,  Lincoln  Muni.  VOR  OR  GPS 

RWY  17R,  Amdt  lie 
Lmcoln.  NE,  Lincoln  Muni,  NDB  OR  GPS 

RWY  35L,  Amdt  8B 
North  Platte,  NE,  North  Platte  Regional 

.^i^port/Lee  Bird  Field.  VOR  OR  GPS  RWY 

3.S.  Amdt  17B 
North  Platte.  NE.  North  Platte  Regional 

Airport/Lee  Bird  Field.  NDB  OR  GPS  RWY 

30,  Amdt  3B 
Omaha.  NE,  Eppley  Airfield,  NDB  RWY  32L, 

Amdt  lA 
Scottsbluff,  NE,  Western  Nebraska  Regional/ 

William  B.  Heilig  Field,  VOR/DME  OR  GPS 

RWY  5,  Amdt4A 
Scottsbluff,  NE,  Western  Nebraska  Regional/ 

William  B.  Heilig  Field.  VOR  OR  TACAN 

OR  GPS  RWY  23,  Amdt  llA 
Scottsbluff,  NE,  Western  Nebraska  Regional/ 

William  B.  Heilig  Field,  LOC  BC  RWY  12, 

Amdt  8A 
Scottsbluff.  NE,  Western  Nebraska  Regional/ 

William  B.  Heilig  Field,  NDB  OR  GPS  RWY 

12,  Amdt  8A 
Hobbs.  NM,  Lea  County  (Hobbs),  VOR  OR 

TACAN  RWY  3,  Amdt  20 A 
Hobbs.  NM,  Lea  County  (Hobbs).  VOR/DME 

OR  TACAN  RWY  21.  Amdt  8A 
Hobbs,  NM,  Lea  County  (Hobbs),  LOC/DME 

BCRWY21,  Amdt  5B 
Oklahoma  City,  OK,  Sundance  Airpark.  VOR 

RWY  17.  Amdt  1 


Oklahoma  Citv.  OK.  Will  Rogers  World.  VOR 

RWY  17L.  Amdt2 
Baytown.  TX.  RW)  Airpark.  RNA\'  R\\\  26. 

Orig 
Brownwuod.  TX,  Brownwood  Regional. 

RNAV  RWY  17.  Orig 
Brownwood.  TX,  Brownwood  Regional. 

RNAV  RWY  35.  Orig 
Fort  Worth.  TX.  Fort  Worth  Alliance.  ILS 

RWY  16L.  Amdt  5 
Fort  Worth.  TX.  Fort  Worth  Alliance.  ILS 

RWY  34R.  Amdt  4 
Fort  Worth.  TX,  Fort  Worth  .Mliance.  R.N.'W 

RWY  16L,  Orig 
Fort  Worth,  TX.  Fort  Worth  Alliance.  RNAV 

RWY  34R.  Orig 
Fort  Worth,  TX,  Fort  Worth  Alliance.  GPS 

RWY  16L,  Ong-B,  CANCELLED 
Fort  Worth.  TX,  Fort  Worth  Alliance.  GPS 

RWY  34R.  Orig-B,  CANCELLED 
Killeen.  TX,  Killeen  Muni.  NDB  OR  GPS 

RWY  1,  Amdt  5B 
McAllen,  TX,  McAllen  Miller  Intl.  VOR  RWY 

13.  Amdt  ISA 
McAllen.  TX.  McAllen  Miller  Intl.  NDB  RWY 

13,  Amdt  6A 
San  Antonio,  TX.  San  Anton.^  Intl.  NDB 

RWY  12R.  Amdt  20C 
San  Antonio,  TX,  San  Antonio  Intl,  NDB 

RWY  30L,  Amdt  llB 
Elkins,  WV.  Elkins-Randolph  County- 
Jennings  Randolph  Field.  NDB-A,  Orig, 

CANCELLED 
Green  Bay,  WI,  Austin  Straubel  Intl,  VOR  OR 

GPS  RWY  12.  Amdt  18,  CANCELLED 
Green  Bay.  WI,  Austin  Straubel  Intl,  VOR-A, 

Orig 
Green  Bay,  WI.  Austin  Straubel  Intl.  VOR/ 

DME  OR  TACAN  RWY  36,  Amdt  8 
Green  Bay,  WI,  Austin  Straubel  Intl.  NDB 

RWY  6",  Amdt  17 
Green  Bay.  WI,  Austin  Straubel  Intl.  ILS 

RWY  36,  Amdt  7 
Green  Bay,  WI.  Austin  Straubel  Intl,  RADAR- 

1,  Amdt  9 
Green  Bay,  WI,  Austin  Straubel  Intl.  RNAV 

RWY  6',  Orig 
Green  Bay,  WI,  Austin  Straubel  Intl,  RNAV 

RWY  36,  Orig 

*   *   *  Effective  October  5.  2000 

JFon  Smith,  AR,  Fort  Smith  Muni.  VOR  OR 

TACAN  OR  GPS  RWY  25.  Amdt  20B 
Fort  Smith,  AR,  Fort  Smith  Muni.  NDB  RWY 

25.  Amdt  24A 
Little  Rock.  AR.  Adams  Field,  GPS  RWY  4L. 

Orig-A 
Little  Rock,  AR.  Adams  Field,  GPS  RWY  4R, 

Orig-A 
Little  Rock.  AR.  Adams  Field.  GPS  RWY  22L. 

Orig-A 
Topeka,  KS,  Forbes  Field.  VOR/DME  RNAV 

RWY  13,  Amdt  4A 
Point  Lookout,  MO,  M.  Graham  Clark,  NDB 

RWY  29,  Amdt  7A 
Point  Lookout,  MO,  M.  Graham  Clark.  VOR, 

DME  RNAV  OR  GPS  RWY  29,  Amdt  2B 
Point  Lookout,  MO.  M.  Graham  Clark,  GPS 

RWY  11,  Orig-B 
Grand  Island,  NE,  Central  Nebraska  Regional. 

LOC/DME  BC  RWY  17.  Amdt  9B 
Lincoln.  NE.  Lincoln  Muni.  VOR  OR  GPS 

RWY  17L.  AmdteC 
Lincoln,  NE,  Lincoln  Muni.  GPS  RWY  14, 

Orig-A 
McCook,  NE,  McCook  Muni,  VOR  OR  GPS 

RWY  21.  Amdt  4C 


Sidney.  NE.  Sidney  Muni.  GPS  RWY  30. 

Orig-B 
Omaha.  NE.  Epplev  Airfield.  NDB  OR  GPS 

RWY  14R.  Amdt  24A 
Oklahoma  Citv.  OK.  Will  Rogers  World,  NDB 

RWY  17R.  Amdt  24A 
Oklahoma  Citv.  OK.  Will  Rogers  World.  NDB 

RWY  35R.  Amdt  5B 
Victoria.  TX.  \'icloria  Regional.  NDB  RWY 

12L.  .\mdt  4.^ 
■Waco.  TX.  McGregor  Mum.  GPS  RWY  1  7. 

Orig-A 

IFR  Doc.  00-13833  Filed  6-1-00;  845  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  97 

[Docket  No.  30058;  Amdt.  No.  1994] 

Standard  Instrumeri;  Approach 
Procedures;  Miscellaneous 
Amendments 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule. 

summary:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulator}'  actions  are 
needed  because  of  changes  occurring  in 
the  National  Airspace  System,  such  as 
the  commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  under  instrument  flight  rules 
at  the  affected  airports. 

DATES:  An  effective  date  for  each  SIAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 
on  December  31,  1980.  and  reapproved 
as  of  January'  1,  1982. 

ADDRESSES:  Availability  of  matter 
incorporated  bv  reference  in  the 
amendment  is  as  follows: 

For  Examination 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue.  SW.. 
Washington.  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SIAP. 
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For  Purchase 

Individual  SIAP  copies  mav  b»> 
obtained  from: 

1.  FAA  Public  Inquirv  C:enter  (APA- 
200),  FAA  Headquarters  Building,  HOC) 
Independence  Avenue,  SW., 
Washington,  D(:  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located 

By  Subscription 

(k)pies  of  all  SIAPs.  mailed  once 
every  2  week.s,  are  for  sale  by  the 
Superintendent  of  Do<:uments,  US 
Government  Printing  Office, 
Washington,  DC  20402 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  P   Pate,  Flight  Procedure 
Standards  Branch  (AM(:AFS-420), 
Flight  Technologies  and  Programs 
Division,  Flight  Standards  Service, 
Federal  Aviation  Administration,  Mike 
Monrnney  Aeronautical  Center,  6500 
South  MacArthur  Blvd.,  Oklahoma  (;ity, 
OK  73169  (Mail  Address:  P.O  Box 
25082.  Oklahoma  City.  OK  73125) 
telephone:  (405)  954-4164. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  on  each  SIAP  is 
contained  in  the  appropriate  FAA  Form 
8260  and  the  National  Flight  Data 
Center  (FDC)/Permanent  (P)  Notices  to 
Airmen  (NOTAM)  which  are 
incorporated  by  reference  in  the 
amendment  under  5  U.S.C.  552(a),  1 
CFR  part  51,  and  «»97  20  of  the  Federal 
Aviation's  Regulations  (FAR).  Materials 
incorporated  by  reference  are  available 
for  examination  or  pun;ha.se  as  stated 
above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
spec;ial  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical   Further, 
airmen  dti  not  use  the  regulatorv  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  of  charts  printed  hv 
publishers  of  aeronautical  materials 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 


of  each  SIAP  contained  in  FAA  form 
documents  is  unnecessary  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number 

The  Rule 

This  amendment  to  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  establishes,  amends,  suspends, 
or  revokes  SIAPs.  For  safety  and 
timeliness  of  change  considerations,  this 
amendment  incorporates  only  specific 
changes  contained  in  the  content  of  the 
following  FDC/P  NOTAMs  for  each 
SIAP.  The  SIAP  information  in  some 
previously  designated  FDC/Temporar\- 
(FDC/T)  NOTAMs  is  of  such  duration'as 
to  be  permanent  With  conversion  to 
FDC/P  N(3TAMs,  the  respective  FDCVT 
NOTAMs  have  been  canceled. 

The  FDC;/P  NOTAMs  for  the  SIAPs 
contained  in  this  amendment  are  based 
on  the  criteria  contained  in  the  U.S. 
.Standard  for  Terminal  Instrument 
Procedures  (TERPS).  In  developing 
these  chart  changes  to  SIAPs  by  FDC/P 
NOTAMs,  the  TERPS  criteria  were 
applied  to  only  these  specific  conditions 
existing  at  the  affected  airports.  All 
SIAP  amendments  in  this  rule  have 
been  previously  issued  by  the  FAA  in  a 
National  Flight  Data  Center  (FDC) 
Notice  to  Airmen  (NOTAM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  all  the.se 
.SIAP  amendments  requires  making 
them  effective  in  less  than  30  days. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  TERPS.  Becau.se  of  the 
close  and  immediate  relationship 
between  these  SIAPs  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
pro(.edure  before  adopting  these  SIAPs 
are  impracticable  and  contrary  to  the 
public  interest  and,  where  applicable, 
that  good  cause  exists  for  making  these 
SIAPs  effective  in  less  than  30  days. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 


body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary-  to  keep  them  operationally 
current.  It.  therefore — (1)  is  not  a 
"significant  regulatory  action  "  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  for  the  Regulatory  Flexibility 
Act. 

List  of  Subjects  in  14  CFR  Part  97 

Air  traffic  control,  Airports, 
Navigation  (air). 

Lssued  in  Washington.  DC',  on  Mav  26.  2000 
L.  Nicholas  Lacey, 

Din'ctor.  Fli^fht  Standards  Senice. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me.  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows; 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97  is 
revised  to  read  as  follows; 

Authoritv:  49  I    S  C:   40103.  401i;i.  4011^0. 
44701.  4M  r  .S C.  106|g);  and  14  CKR 

n.49(b|(2), 

2.  Part  97  is  amended  to  read  as 
follows: 

H  97.23,  97.25,  97.27,  97.29,  97.31,  97.33 
and  97.35    [Amended] 

By  amending:  §  97.23  VOR.  VOR/ 
DME.  VOR  or  TACAN,  and  VOR/DME 
or  TACAN;  §97.25  LOC,  LOC/DME. 
LDA.  LDA/DME.  SDF.  SDF/DME; 
§  97.27  NDB,  NDB/DME:  §  97.29  ILS, 
ILS/DME,  ISMLS,  MLS.  MLS/DME. 
MLS/RfJAV;  §97.31  RADAR  SIAPs; 
§97.33  RNAV  SIAPs;  and  §97.35 
COPTER.  SL\Ps,  identified  as  follows: 


FDC  date 


04/20/00 


State 


lA 


Crty 


Ottumwa   Ottumwa  Industnal 


Airport 


FDC  numtjer 


SIAP 


04/20/00      VA 

04/20/00    VA 

05/10/00  GA 

05/10/00    GA 

05/10/00  GA 


Marion/Wytheville 
Marion/Wytheville 
Douglas 

Douglas     

Douglas     


Mountain  Empire 
Mountain  Empire 
Douglas  Mum 

Douglas  Mum  

Douglas  Mum    .... 


FDC  0/3913  LOC/DME   BC   RWY    13.   AMDT 

28 

FDC  0/1361  NDB  RWY  26  AMDT  1    . 

FDC  0/1363  GPS  RWY  26  ORIG... 

FDC  a/4874  GPS  RWY  22,  ORIG... 

FDC  0/4875  GPW  RWY  4,  ORIG... 

FDC  0/4877  LOC  RWY  4.  AMDT  2A. 
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FDC  date           ,     State  City 

IN  ,  Memphis 

WA  Ephrata 

WA  Spokane  

WA  i  Walla  Walla  

WA  Walla  Walla  

CA  Napa  

CA  Napa 

CA  Sacramento  

CA  '  South  Lake  Tahoe 

QUA  Agana  

MO  New  Madrid 

MO  New  Madrid 

WA  Ephrata 

CA  Chico  

GA  Douglas  

KY  Flemlngsburg  

WA  Buriington/Mount 

Vernon 

WA  Buriington/Mount 

i      Vemon. 

WA  Buriington/Mount 

Vemon. 
KY  Flemingsburg  

Wl  Madison 

OK  Tulsa  

GA  Camilla  

OH  i  Columbus  

OH  Wooster 

OH  Wooster 

OH  Wooster 

OH  Wooster 

PL  Oriando  

KS  Garden  City 

MO  St  Joseph  

TX  Abilene  

TX  Abilene  

TX  Abilene  

CA  Concord 

CA  Concord 

Ml  Hancock  

Ml  Hancock  

Ml  Hancock  

GA  Milledgeville 

GA  Milledgeville 

GA  Milledgeville 

Ml  Hancock  


Airport 


FDC  numtjer 


SIAP 


05/10/00 
05/10/00 

05/10/00 

05/10/00 

05/10/00 
05/11/00 

05/11/00 
05/11/00 

05/11/00 

05/11/00 
05/11/00 
05/11/00 

05/11/00 

05/12/00 
05/12/00 
05/12/00 
05/12/00 

05/12/00 

05/12/00 

05/15/00 

05/15/00 

05/16/00 
05/17/00 

05/18/00 
05/18/00 
05/18/00 
05/18/00 
05/18/00 

05/19/00 
05/19/00 

05/19/00 

05/19/00 
05/19/00 
05/19/00 
05/22/00 
05/22/00 
05/22/00 
05/22/00 

05/22/00 

05/23/00 
05/23/00 
05/23/00 
05/24/00 


Memphis  IntI  . 
Ephrata  Muni 


Felts  Field 

Walla  Walla  Regional 

Walla  Walla  Regional 
Napa  County  


I 


Napa  County  

Sacramento  Mather 

Lake  Tahoe  


Guam  IntI  

County  Memorial 
County  Memorial 


Ephrata  Muni 


Chico  

Douglas  Muni  ... 
Fleming-Mason  . 
Skagit  Regional 

Skagit  Regional 

Skagit  Regional 

Fleming-Mason  . 


Dane    County    Regional-Truax 
Field. 

Tulsa  IntI  

Camilla-Mitchell  County  


Ohio  State  University 

Wayne  County 

Wayne  County  

Wayne  County 

Wayne  County 


Executive 

Garden  City  Regional 


Rosecrans  Memorial 


Abilene  Regional 
Abilene  Regional 
Abilene  Regional 
Buchanan  Field  . 
Buchanan  Field  . 


FDC  0/4868 
FDC  0/4898 

FDC  0/4885 

FDC  0/4870 

FDC  0/4887 
FDC  0/4818 

FDC  0/4943 
FDC  0/4920 

FDC  0/4921 

FDC  0/4940 
FDC  0/4969 
FDC  0/4970 

FDC  0/4926 

FDC  0/4986 
FDC  0/4995 
FDC  0/5008 
FDC  0/4989 

FDC  0/4991 

FDC  0/4993 

FDC  0/5054 

FDC  0/5080 

FDC  0/5163 
FDC  0/5234 

FDC  0/5291 
FDC  0/5280 
FDC  0/5281 
FDC  0/5282 
FDC  0/5283 

FDC  0/5358 
FDC  0/5354 


FDC  0/5348 

FDC  0/5330 
FDC  0/5331 
FDC  0/5334 
FDC  0/5407 
FDC  0/5408 


Houghton  County  Memorial  !  FDC  0/5425 

Houghton  County  Memonal  I  FDC  0/5426 

Houghton  County  Memorial  j  FDC  0/5427 

Baldwin  County  |  FDC  0/5436 

Baldwin  County  !  FDC  0/5437 

Baldwin  County  |  FDC  0/5439 

Houghton  County  Memorial  I  FDC  0/5488 


ILS  RWY  27.  AMDT  2A 
VOR/DME    OR    GPS    RWY    2, 

AMDT  3 
VOR  OR  GPS  RWY  3L,  AMDT 

2A 
VOR  OR  GPS  RWY   16    AMDT 

11  ,, 
VOR  RWY  2.  AMDT  10 
VOR   OR   GPS   RWY   6     AMDT 

11  ., 
LOC  RWY  36L  AMDT  2B 
VOR  OR  GPS  RWY  4R  ORIG- 

A 
VOR/DME    OR    GPS-A,    AMDT 

3 
GPS  RWY  24R  ORIG 
NDB  RWY  18.  AMDT  2 
VOR/DME  RNAV  OR  GPS  RWY 

18.  AMDT  1 
VOR  OR  GPS  RWY  20    AMDT 

18... 
GPS  RWY  31 R  ORIG 
NDB  RWY  4.  AMDT  2A... 
NDB  RWY  25,  ORIG 
GPS  RWY  28.  ORIG 

GPS  RWY  10.  AMDT  1  .. 

NDB  RWY  10.  AMDT  3... 

VOR/DME    OR    GPS-A     AMDT 

5.  , 
ILS  RWY  36,  AMDT29B 

RADAR-1,  AMDT  17C 

NDB   OR   GPS   RWY   8.    AMDT 

1... 
GPS  RWY  94,  ORIG-B... 
VOR  RWY  28,  ORIG-B.. 
GPS  RWY  28.  AMDT  1 
NDB  RWY  28.  AMDT  7B 
VOR  OR  GPS  RWY  10,  ORIG- 

B... 
GPS  RWY  25.  ORIG-B 
.  VOR/DME    OR    GPS    RWY    30, 

ORIG.. 
THIS  REPLACES  FDC  0/4496 
VOR     OR     TACAN     RWY     17. 

AMDT  13 
ILS  RWY  35R.  AMDT  6A 
NDB  RWY  35R,  AMDT  5B.  . 
GPSRWY35R,  ORIG-A 
LDA  RWY  19R,  AMDT  7B 
VOR  RWY  19R.  AMDT  12B.. 
VOR  RWY  31.  AMDT  14,, 
VOR  OR  GPS  RWY  25,  AMDT 

17.  . 
VOR  OR  GPS  RWY  13,  AMDT 

15,. 
GPS  RWY  10.  ORIG-A... 
NDB  RWY  28.  ORIG-A 
GPS  RWY  28.  ORIG-A 
LOC/DME   BC   RWY   13.   AMDT 

11A. 
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|FR  Uoc.  00- 13834  Filed  6-1-00;  8:45  am) 

BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 

[CGD01-99-198] 
RIN2115-AA97 

Safety  Zone:  Parade  of  Tall  Ships 
Newport  2000,  Newport,  Rl 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rule. 


SUMMARY:  Th<!  Coast  Guard  is 
establishing  a  temporary  moving  safety 
zone  around  vessels  participating  in  the 
Newport,  RI,  parade  of  Tall  Ships  on 
July  2,  2000.  The  moving  safety  zone 
will  extend  two  hundred  (200)  yards 
ahead  of  the  lead  vessel  to  two  hundred 
(200)  yards  astern  of  the  last  vessel  in 
the  parade,  and  two  hundred  (200) 
yards  abeam  of  each  parading  vessel 
along  the  designated  parade  route.  The 
safety  zone  is  needed  to  protect  each  of 
the  Tall  Ships,  which  will  havtj  limited 
maneuverability,  from  damage  as  well 
as  protect  passing  and  spectator  vessels. 
Entr/  into  this  zone  will  be  prohibited 
unless  authorized  by  the  Captain  of  the 
Port,  Providence,  Rhode  Island. 
DATES:  This  rule  is  effective  from  10 
a.m.  until  4  p.m.  on  July  2,  2000. 
ADDRESSES:  Comments  and  material 
received  from  the  public  as  well  as 
documents  indicated  in  this  preamble  as 
being  available  in  the  ducket  are 
available  for  inspection  or  copying  at 
Coast  Guard  Marine  Safety  Office 
Providence,  20  Risho  Avenue, 
Providence,  Rhode  Island  02914 
between  8  a.m.  and  3  p.m.,  Nfonday 
through  Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
CWO  John  W.  Winter  at  Marine  Safety 
Office  Providence,  (401)  435-2335. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

On  March  22,  2000,  we  published  a 
notice  of  proposed  rulemaking  (NPRM) 
entitled  Parade  of  Tall  Ships  Newport 
2000,  Newport,  Rl  in  the  Federal 
Register  (65  FR  r5283).  We  received  no 
comments.  No  public  hearing  was 
requested,  and  none  was  held. 

Background  and  Purpose 

This  rule  is  needed  to  ensure  the  safe 
navigation  of  the  Tall  Ships  and  other 
smaller  sailing  vessels  participating  in  a 
parade  of  sail  on  Sunday,  July  2.  2000. 


as  well  as  the  safety  of  spectator  craft. 
The  entire  parade  event  is  scheduled  to 
last  approximately  six  hours,  beginning 
at  10  a.m.  and  ending  at  4  p.m.  The 
parading  vessels  will  transit  outbound 
from  Newport  Harbor,  then  north 
through  the  East  Passage.  Narragansett 
Bay,  underneath  the  Newport  Bridge, 
westward  around  Gould  Island,  and 
then  southbound  out  to  sea. 

The  parade  of  sail  route  extends 
through  the  East  Passage  of  Narragansett 
Bay  and  passes  through  the  following 
points:  (see  NOAA  Charts(s)  #13218, 
13221,  13223). 


Latitude 

Longitude 

41  3Q■^8'U  

71  20'58'W 

41  31'43"N  

71  20'00"W 

41  33'29''N  

71   19'14"W 

41  33'29"N  

71  20'55"W 

41  32'19"N  

71  21'12"W 

41  28'45'^l  

71  20'45"W 

41  27'44~N  

71  22'24"W 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040,  February  26,  1979). 

We  expect  the  economic  impact  of 
this  rule  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  paragraph 
lOe  of  the  regulatory  policies  and 
procedures  of  DOT  is  unnecessary. 

This  safety  zone  involves  only  the 
southeast  portion  of  Narragansett  Bay 
and  will  shut  down  the  East  passage  to 
commercial  and  recreation  traffic  during 
the  event.  The  effect  of  this  regulation 
will  not  be  significant  because  this  rule 
would  be  in  effect  for  only  6  hours. 
Recreational  vessel  traffic  could  pass 
safely  around  the  safety  zone  through 
the  West  passage,  and  maritime 
advisories  will  be  made  well  in  advance 
allowing  large  commercial  traffic  to 
schedule  around  the  event. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  use.  601-612),  we  considered 
whether  this  rule  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  term 
"small  entities"  comprises  small 
businesses,  not-for-profit  organizations 
that  are  independently  owned  and 
operated  and  are  not  dominant  in  their 
fields,  and  governmental  jurisdictions 
with  populations  of  less  than  50.000. 


The  Coast  Guard  certifies  under  5 
use.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  rule  will  affect  the  following 
entities,  some  of  which  might  be  small 
entities:  the  owners  or  operators  of 
vessels  intending  to  transit  or  anchor  in 
a  small  portion  of  Narragansett  Bay  from 
10  a.m.  and  4  p.m.  on  July  2,  2000. 

This  safety  zone  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  for 
the  following  reasons:  This  rule  will 
only  be  in  effect  for  6  hours;  recreational 
vessel  traffic  can  pass  safely  around  the 
safety  zone  through  the  West  passage; 
and,  before  the  effective  period,  we  will 
issue  maritime  advisories  widely 
available  to  users  of  the  bay.  allowing 
large  commercial  traffic  ample  time  to 
schedule  around  the  event. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
we  offered  to  assist  small  entities  in 
understanding  this  rule  so  that  they  can 
better  evaluate  its  effects  on  them  and 
participate  in  the  rulemaking.  No 
requests  for  assistance  were  received. 
Small  businesses  may  send  comments 
on  the  actions  of  the  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  rail  1- 
88&-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  will  call  for  no  new 
collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520). 

Federalism 

We  have  analyzed  this  rule  under 
Executive  Order  13132  and  have 
determined  that  this  rule  does  not  have 
implications  for  federalism  under  that 
Order. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  governs 
the  issuance  of  Federal  regulations  that 
require  unfunded  mandates.  An 
unfunded  mandate  is  a  regulation  that 
requires  a  State,  local,  or  tribal 
government  or  the  private  sector  to 
incur  direct  costs  without  the  Federal 
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Government's  having  first  provided  the 
funds  to  pay  those  costs.  This  rule  will 
not  impose  an  unfunded  mandate. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Qvil  Justice  Reform 

This  rule  meets  the  standards  in 
sections  3(a)  and  3fb)(2)  of  Executive 
Order  12988.  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  concern  an  environmental  risk 
to  health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Environment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  implementing 
this  rule  and  concluded  that,  under 
figure  2-1,  paragraph  34(g),  of 
Commandant  Instruction  M16475.1C, 
this  rule  is  categorically  excluded  from 
further  environmental  documentation. 
A  "Categorical  Exclusion 
Determination"  is  available  in  the 
docket  where  indicated  under 
ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reports  and  Recordkeeping 
requirements,  Security  measures,  and 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.1231;  50  U.S.C.  191: 
3.3  CFR  l.o'slg).  6.04-1.  6.04-6  and  160.5:  49 
CFR  1.46. 

2.  Add  temporary  §  165.T01-198  to 
read  as  follows: 

§165.101-198    Safety  Zone:  Parade  of  Tall 
Ships  Newport  2000,  Rhode  Island,  Lower 
Narragansett  Bay,  East  Passage. 

(a)  Location.  A  moving  safety  zone 
200  yards  ahead  of  the  lead  vessel  in  the 
parade,  200  yards  astern  of  the  last 
vessel  in  the  parade,  and  200  yards 


abeam  of  each  vessel  participating  in  the 
Tcdl  Ships  Newport  2000  parade  of  sail. 
The  parade  of  sail  route  extends  through 
the  East  Passage  of  Narragansett  Bay  and 
passes  through  the  following  points: 
(see  NOAA  Charts(s)  #13218,  13221, 
13223) 


Latitude 

Longitude 

41'30'18"N  

7r20'58"W 

4r-31'43"N  

71=20'00"W 

41"33'29'TnI     

71=19'14"W 

41  33'29"N  

71"20'55"W 

41  32'19"N  ..' 

71=21 '12"W 

4r28'45"N  

7r20'45"W 

41=27'44"N  

7r-22'24"W 

(b)  Effective  period.  Paragraph  (a)  of 
this  section  is  effective  between  10  a.m. 
and  4  p.m.  on  Simday,  July  2,  2000. 
Departiu-e  time  is  dependent  on  the  tide, 
weather  and  granting  of  authority  for 
departure  by  the  Captain  of  the  Port, 
Providence. 

(c)  Regulations.  (1)  The  general 
regulations  governing  safety  zones 
contained  in  33  CFR  165.23  apply. 

(2)  All  persons  and  vessels  shall 
comply  with  the  instructions  of  the 
Coast  Guard  Captain  of  the  Port  or  the 
designated  on-scene-patrol  personnel. 
These  personnel  comprise 
commissioned,  warrant,  and  petty 
officers  of  the  Coast  Guard.  Upon  being 
hailed  by  siren,  radio,  flashing  light,  or 
other  means,  the  operator  of  the  vessel 
shall  proceed  as  directed. 

Dated:  May  22.  2000. 
Peter  A.  Popko, 

Captain.  U.S.  Coast  Guard.  Captain  of  the 
Port.  Marine  Safety  Office  Providence. 
IFR  Do(..  00-13815  Filed  6-1-00;  8:45  am] 

BILUNG  CODE  4910-15-U 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 

[CGD01-99-197] 

RIN2115-AA97 

Safety  Zone:  Fireworks  Display,  Naval 
Station  Newport,  Newport,  Rl 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  safety  zone  within  a  five 
hundred  (500)  yard  radius  of  the 
fireworks  launching  site  at  Naval 
Station  Newport,  Newport,  Rl  on  June 
30,  2000.  The  safety  zone  is  needed  to 
safeguard  the  public  from  possible 
hazards  associated  with  a  fireworks 
display.  Entry-  into  this  zone  will  be 


prohibited  unless  authorized  by  the 
Captain  of  the  Port,  Providence.  Rhode 
Island. 

DATES:  This  rule  is  effective  from  8  p.m. 
until  11  p.m.  on  June  30,  2000  until  11 
p.m.  July  2.  2000. 

ADDRESSES:  Comments  and  material 
received  from  the  public  as  well  as 
documents  indicated  in  this  preamble  as 
being  available  in  the  docket  are 
available  for  inspection  or  copying  at 
Coast  Guard  Marine  Safety  Office 
Providence.  20  Risho  Avenue. 
Providence.  Rhode  Island  02914 
between  8  a.m.  and  3  p.m..  Monday 
through  Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
CWO  John  W.  Winter  at  Marine  Safety 
Office  Providence.  (401)  435-2335. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

On  March  22.  2000.  we  published  a 
notice  of  proposed  rulemaking  (NPRM) 
entitled  Fireworks  Display.  Naval 
Station  Newport.  Newport.  Rl  in  the 
Federal  Register  (65  FR  15285).  We 
received  one  comment.  No  public 
hearing  was  requested,  and  none  was 
held. 

Background  and  Purpose 

The  safety  zone  is  needed  to  protect 
the  public  from  debris  and  other 
hazards  associated  with  a  fireworks 
display  at  Naval  Station  Newport, 
starting  at  8  p.m.  on  June  30.  2000.  or 
in  the  event  of  rain,  on  July  2.  2000.  The 
event,  which  is  sponsored  by  Tall  Ships 
Newport  Salute  2000.  will  last 
approximately  3  hours. 

Discussion  of  Comments  and  Changes 

One  comments  was  received  from  the 
sponsor.  Tall  Ships  Newport  Salute 
2000,  requesting  that  the  rule  include  a 
rain  date  of  July  2,  2000.  A  rain  date  was 
incorporated  into  the  final  rule. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  significant  under  the 
regulaton,-  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040,  February-  26.  1979). 

We  expect  the  economic  impact  of 
this  rule  to  be  so  minimal  that  a  full 
Regulatory-  Evaluation  under  paragraph 
lOe  of  the  regulatory  policies  and 
procedures  of  DOT  is  unnecessary. 

This  safety  zone  involves  a  very  small 
area  of  Narragansett  Bay.  The  effect  of 
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this  regulation  will  not  be  significant 
due  to  the  small  area  affected;  all  vessel 
traffic  may  safely  transit  around  this 
safety  zone;  and  the  extensive  marine 
advisories  that  will  be  made. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612).  we  considered 
whether  this  rule  will  have  a  significant 
{economic  impact  on  a  substantial 
number  of  small  entities  The  term 
"small  entities"  comprises  small 
businesses,  not-for-profit  organizations 
that  are  independently  owned  and 
operated  and  are  not  dominant  in  their 
fields,  and  governmental  jurisdictions 
with  populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C,  60.5(b)  that  this  rule  will  not  hav.> 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  rule  will  affect  the  following 
entities,  some  of  which  might  be  small 
entities:  the  owners  or  operators  of 
vessels  intending  to  transit  or  anchor  in 
a  portion  of  Narragan.selt  Bay  from  8 
p.m.  to  1 1  p.m.  on  June  30,  2000  (rain 
date,  )uly  2.  2000). 

This  safety  zone  will  not  have  a 
significant  ec;onomic  impact  on  a 
substantial  number  of  small  entities  for 
the  following  reasons.  This  rule  wUl  be 
in  effe<;t  for  only  three  hours, 
commercial  and  recreational  vessel 
traffic  can  pass  safely  around  the  safety 
zone,  and  before  the  effective  period,  we 
will  issue  maritime  advisories  widely 
available  to  users  of  Narragan.selt  Bay. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121). 
we  offered  to  assist  small  entities  in 
understanding  the  rule  so  that  they  can 
better  evaluate  its  effects  on  them  and 
participate  in  the  rulemaking.  No 
requests  for  assistance  were  rtK;eived. 
Small  businesses  may  send  comments 
on  the  actions  of  the  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  C.uard,  call  1- 
888-REC^FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  will  call  for  no  new 
collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520.). 


Federalism 


We  have  analyzed  this  rule  under 
Executive  Order  13132  and  have 
determined  that  this  rule  does  not  have 
implications  for  federalism  under  that 
Order. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995 (2  U.S.C.  1531-1538) governs 
the  issuance  of  Federal  regulations  that 
require  unfunded  mandates.  An 
unfunded  mandate  is  a  regulation  that 
requires  a  State,  local,  or  tribal 
government  or  the  private  sector  to 
incur  direct  costs  without  the  Federal 
(Jovernment's  having  first  provided  the 
funds  to  pay  those  costs.  This  rule  will 
not  impose  an  unfunded  mandate. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwi.se  have 
taking  implications  under  Exf?c:utive 
Order  12630.  Governmental  Actions  ;md 
Interference  with  Con.stitutionally 
Protected  Property  Rights. 

Civil  lustice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988.  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045.  Protection  of 
(Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  concern  an  environmental  risk 
to  health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Environment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  implementing 
this  rule  and  concluded  that,  under 
figure  2-1,  paragraph  34(g),  of 
Commandant  Instruction  M 1 6475.1  C, 
this  rule  is  categorically  excluded  from 
further  environmental  documentation. 
A  "Categorical  Exclusion 
Determination"  is  available  in  the 
docket  where  indicated  under 
ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reports  and  Recordkeeping 
Requirements.  Security  measures,  and 

Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
f^FR  part  165  as  follows: 


PART  165— REGULATED  NAVIGATION 
AREAS  AND  UMITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  3.1  U.S.C.  1231:  .50  U.S.C.  191; 
33  CFR  1  05(g),  6.04-1,  6.04-6  and  160.5;  49 
CFR  1.4H. 

2.  Add  temporary  §  165.T01-197  to 
read  as  follows: 

S  165.T01-197    Safety  Zone:  Fireworks 
Display,  Naval  Station  Newport,  Newport, 
Rhode  Island. 

(a)  Location  All  waters  within  a  five 
hundred  (500)  yard  radius  of  the 
fireworks  launching  platform  located 
approximately  300  yards  off  shore  from 
Coasters  Island  and  Naval  Station 
Newport,  Newport,  Rhode  Island,  in 
approximate  position  41" Sl'OO"  N  and 
O71°20'OO''VV. 

(b)  Effectivf  Period.  This  section  will 
be  enforced  from  8  p.m.  until  11  p.m. 
on  lune  30,  2000.  If  the  fireworks 
display  is  cancelled  because  of  bad 
weather,  this  section  will  be  enforced  on 
luly  2,  2000,  at  the  same  times. 

(c)  Regulations.  (1)  The  general 
regulations  governing  safety  zones 
contained  in  33  CFR  165.23  apply. 

(2)  All  persons  and  vessels  shall 
comply  with  the  instructions  of  the 
Coast  Guard  Captain  of  the  Port  or  the 
designated  on-scene  patrol  personnel. 
These  personnel  comprise 
commissioned,  warrant,  and  petty 
officers  of  the  Coast  Guard.  Upon  being 
hailed  by  a  U.S.  Coast  Guard  vessel  by 
siren,  radio,  flashing  light,  or  other 
means,  the  operator  of  a  vessel  shall 
proceed  as  directed. 

DhIi'cI:  M,n  22.  2000. 
Peter  A.  Popko. 

Captain.  I '  S  Coast  Guard.  Captain  of  the 
Port.  .Manni'  SafHy  Officf  Providencf 
IFR  U()(    00-1,1814  Filed  b-l-OO;  8:4.5  am] 
BiLUNG  CODE  4910-1S-U 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part*  3, 17,  and  21 

RIN  2900-AJ2S 

Children  Suffering  from  Spina  Bifida 
Who  Are  Children  of  Vietnam  Veterans 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Final  rule. 


SUMMARY:  This  document  amends 
Department  of  Veterans  Affairs  (VA) 
regulations  concerning  benefits  for 
children  suffering  from  spina  bifida  who 
are  children  of  Vietnam  veterans.  This 
is  necessary  to  implement  statutory' 
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changes  contained  in  the  Veterans' 
Benefits  Act  of  1997. 
DATES:  Effective  Date:  October  1 ,  1997. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Bisset,  Jr.,  Consultant,  Regulations  Staff. 
Compensation  and  Pension  Service, 
Veterans  Benefits  Administration.  810 
Vermont  Avenue.  NW.  Washington.  DC 
20420.  telephone  (202)  273-7210. 
SUPPLEMENTARY  INFORMATION:  Section 
421  of  Pub.  L.  104-204  added  a  new 
chapter  18  to  title  38.  United  States 
Code,  authorizing  VA  to  provide  certain 
benefits  to  children  suffering  from  spina 
bifida  who  are  the  natural  children  of 
Vietnam  veterans.  VA  published  three 
sets  of  regulations  to  implement  the 
provisions  of  section  421  of  Pub.  L.  104- 
204,  i.e.  regulations  concerning 
monetary  allowances,  provision  of 
healthcare,  and  provision  of  vocational 
training  and  rehaoilitation,  in  the 
Federal  Register  of  September  30.  1997 
(62  FR  51273-51296). 

Section  404  of  Pub.  L.  105-114.  the 
Veterans"  Benefits  Act  of  1997,  enacted 
on  November  21,  1997,  amended 
chapter  18  of  title  38.  United  States 
Code.  This  document  revises  VA's 
regulations  to  implement  those  statutor\- 
amendments.  The  changes  concerning 
the  definition  of  "Vietnam  veteran,"  the 
definition  of  "child."  and  the 
submission  of  social  security  numbers 
concern  all  three  sets  of  regulations.  The 
other  changes  made  by  this  document 
only  concern  the  monetary  allowance 
regulations. 

Public  Law  No.  104-204  defined  the 
term  "Vietnam  veteran"  as  a  "veteran" 
who  performed  active  military,  naval,  or 
air  service  in  the  Republic  of  Vietnam 
"during  the  Vietnam  era."  Public  Law 
No.  105-114  amended  that  definition  to 
refer  to  an  "individual"  who  performed 
active  military,  naval,  or  air  service  in 
the  Republic  of  Vietnam  "during  the 
period  beginning  on  January  9.  1962. 
and  ending  on  May  7.  1975,  without 
regard  to  the  characterization  of  the 
individual's  service."  We  are  amending 
38  CFR  3.814(c)(1)  of  the  monetary- 
allowance  regulations  accordingly.  This 
change  also  affects  the  spina  bifida 
regulations  concerning  provision  of 
healthcare  (see  38  CFR  17.901)  and 
provision  of  vocational  training  and 
rehabilitation  (see  38  CFR  21.8012). 

Public  Law  No.  104-204  defined  the 
term  "child"  as  meaning  a  natural  child 
of  a  Vietnam  veteran,  regardless  of  age 
or  marital  status,  who  was  conceived 
after  the  date  on  which  the  veteran  first 
entered  the  Republic  of  Vietnam 
"during  the  Vietnam  era.  "  Public  Law- 
No.  105-114  amended  the  definition  of 
"child"  by  changing  "during  the 
Vietnam  era  "  to  "during  the  period 


beginning  on  January-  9.  1962,  and 
ending  on  May  7.  1975."  We  are 
amending  38  CFR  3.814(c)(2)  of  the 
monetary  allowance  regulations 
accordingly.  This  change  also  affects  the 
spina  bifida  regulations  concerning 
provision  of  healthcare  (see  38  CFR 
17.901)  and  provision  of  vocational 
training  and  rehabilitation  (see  38  CFR 
21.8012). 

Public  Law  No.  105-114  revised  38 
U.S.C.  1806  so  that  various 
administrative  provisions  of  title  38, 
United  States  Code,  including  the 
following,  are  applicable  to  those 
applying  for  or  receiving  spina  bifida 
benefits:  38  U.S.C.  5101(c),  5110(a), 
5110(b)(2).  5nO(g),  5110(i),  5111. 
5112(3),  5112(b)(9),  and  5112(b)(10). 
Accordingly,  we  are  making  the 
following  changes. 

•  We  are  amending  38  CFR  3.216  to 
provide  that  anyone  applying  for  or 
receiving  benefits  for  a  child  suffering 
from  spina  bifida,  as  a  condition  for 
receipt  or  continued  receipt  of  benefits, 
must  furnish  VA.  upon  request,  his  or 
her  social  security  number,  and  the 
social  security  number  of  anyone  based 
upon  whom  benefits  are  sought  or 
received  (38  U.S.C.  5101(c)). 

•  We  are  amending  38  CFR  3.814  of 
the  monetary  allowance  regulations  to 
provide  that  the  effective  date  of  a 
monthly  award  for  a  child  suffering 
from  spina  bifida  based  on  an  original 
claim,  a  claim  reopened  after  final 
adjudication,  or  a  claim  for  increase  will 
be  fixed  in  accordance  with  the  facts 
found,  but  will  not  be  earlier  than  the 
date  of  receipt  of  the  application  for 
benefits  (38  U.S.C.  5110(a)). 

•  We  are  amending  38  CFR  3.814  to 
provide  that  the  effective  date  of  an 
increased  monthly  award  for  a  child 
suffering  from  spina  bifida  will  be  the 
earliest  date  as  of  which  it  is 
ascertainable  that  an  increase  in 
disability  had  occurred,  if  application  is 
received  by  VA  within  one  year  of  that 
date  (38  US.C.  5110(b)(2)).' 

•  We  are  amending  38  CFR  3.114  to 
provide  that  any  award  or  increase  of  a 
monthly  award  for  a  child  suffering 
from  spina  bifida  pursuant  to  any  law  or 
administrative  issue  will  not  be  effective 
prior  to  the  effective  date  of  the  law  or 
administrative  issue  and  will  not  be 
retroactive  more  than  one  year  from  the 
date  of  application  or  the  date  of 
administrative  determination  of 
entitlement,  whichever  is  earlier  (38 
U.S.C.  5110(g)). 

•  We  are  amending  38  CFR  3.814  to 
provide  that  a  monthly  award  for  a  child 
suffering  from  spina  bifida  benefits 
based  on  a  disallowed  claim  reopened 
on  the  basis  of  a  correction  of  military 
records  will  be  effective  on  the  date 


application  was  made  for  the  correction, 
or  the  date  the  disallowed  claim  was 
filed,  whichever  is  later,  but  not 
retroactive  for  more  than  one  year  from 
the  reopening  of  the  disallowed  claim 
(38  U.S.C.  5110(i)). 

•  We  are  amending  38  CFR  3.31  to 
provide  that  the  payment  of  a  monthly 
award  for  a  child  suffering  from  spina 
bifida  may  not  be  made  for  any  period 
before  the  first  day  of  the  month 
following  the  month  in  which  the  award 
or  increase  became  effective  (38  U.S.C. 
5111). 

•  We  are  amending  38  CFR  3.814  to 
provide  that  the  effective  date  of  a 
reduction  or  discontinuance  of  a 
monthly  award  for  a  child  suffering 
from  spina  bifida  will  be  fixed  in 
accordance  with  the  facts  found,  that 
reduction  or  discontinuance  of  such 
benefits  by  reason  of  beneficiary  error 
will  be  the  effective  date  of  the  award, 
and  that  reduction  or  discontinuance  of 
such  benefits  by  reason  of 
administrative  error  will  be  effective  as 
of  the  date  of  last  payment  (38  U.S.C. 
5112(a).  (b)(9).  (b)(l0)). 

Public  Law  No.  104-204  provided 
that  the  amounts  of  the  monthly 
monetary  allowance  to  a  child  with 
spina  bifida  are  subject  to  adjustment 
under  the  provisions  of  38  U.S.C.  5312. 
which  provides  for  the  adjustment  of 
certain  VA  benefit  rates  w-henever  there 
is  an  increase  in  benefit  amounts 
payable  under  title  II  of  the  Social 
Security  Act  (42  U.S.C.  401  et  seq.].  38 
U.S.C.  5312(c)(2)  provides  that 
whene\'er  rates  arc  so  increased,  the 
Secretar\-  may  round  those  rates  in  such 
manner  as  the  Secretary  considers 
equitable  and  appropriate.  The 
Secretary  has  determined  that  since  all 
other  benefits  administered  under  VA's 
adjudication  regulations  (38  CFR  part  3) 
are  paid  in  even  dollar  amounts,  for  ease 
of  administration  it  is  appropriate  to 
round  rate  increases  concerning  the 
spina  bifida  monetary  benefit. 

Under  procedures  established  at  38 
CFR  3.29.  when  adjusting  the  annual 
basic  benefit  rates  for  the  pension 
programs  and  parents'  dependency  and 
indemnity  compensation,  if  the 
resulting  amounts  are  not  even  dollar 
amounts,  VA  rounds  them  to  the  next 
higher  dollar.  In  computing  monthly 
rates  from  the  adjusted  annual  rates,  if 
the  resulting  amounts  are  not  even 
dollar  amounts.  VA  rounds  to  the  next 
lower  dollar.  Since  Pub.  L.  104-204 
authorized  the  monetary-  allowance  for 
spina  bifida  at  a  monthly  rate  rather 
than  an  annual  rate,  it  is  necessan.-  to 
round  only  one  time  when  determining 
a  revised  rate.  Under  38  CFR  3.29.  if 
rounding  is  necessar\-  after  the  first 
calculation,  the  resulting  rate  is  always 
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rounded  up.  VVt;  believe  therefore  that 
since  only  one  rounding  is  required  to 
revise  the  monetary  allowance  for  spina 
bifida,  it  is  both  equitable  and 
appropriate  to  round  up.  We  are 
amending  *»  3.29  accordingly 

Public  Law  No.  105-114  provides  that 
the  amendments  to  chapter  18  of  title 
38,  United  States  Code,  are  effective  as 
of  October  1,  1997 

This  final  rule  reflects  statutory 
retjuirements  and  reflects  issues  relating 
to  agency  management.  Accordingly, 
there  is  a  basis  for  dispensing  with  prior 
notice  and  comment  and  delayed 
effective  date  provisions  of  5  U.S.C.  552 
and  553 

No  regulatory  flexibility  analysis  is 
required  under  the  Regulatory 
Flexibility  Act  (5  U.S.C  601^12).  Even 
so,  the  Secretary  hereby  certifies  that 
this  final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  as  they  are 
defined  in  the  Regulatory  Flexibility 
Act  The  final  rule  will  not  diret:tly 
affect  any  small  entities.  Only  VA 
beneficiaries  are  directly  affected. 

The  Catalog  of  Federal  Domestic 
Assistance  program  number  is  64.127 

List  of  Subjects 

38  CFR  Part  3 

Administrative  practice  and 
procedure,  Claims.  Disability  benefits. 
Health  care.  Pensions.  Reporting  and 
recordkeeping  requirements.  Veterans, 
Vietnam. 

38  CFR  Part  1 7 

Administrative  practice  and 
procedure.  Alcohol  abuse.  Alcoholism, 
Claims,  Day  care.  Dental  health.  Drug 
abuse,  Foreign  relations.  Government 
contracts.  Grant  pi-ograms-health.  Grant 
programs- veterans.  Health  care.  Health 
facilities,  Health  professions.  Health 
records.  Homeless,  Medical  and  dental 
schools.  Medical  devices,  Medical 
research.  Mental  health  programs. 
Nursing  homes,  Philippines,  Reporting 
and  recordkeeping  requirements. 
Scholarships  and  fellowships.  Travel 
and  transportation  expenses.  Veterans 

38  CFR  Part  21 

Administrative  practice  and 
procedure,  Armed  forces.  Civil  rights. 
Claims,  Colleges  and  universities. 
Confiici  of  interests.  Defense 
Department.  Education,  Employment. 
Grant  programs-education.  Grant 
programs- veterans.  Health  care.  Loan 
programs-education.  Loan  programs- 
veterans,  Manpower  training  pnjgrams, 
Reporting  and  recordkeeping 
requirements.  Schools,  Travel  and 
transportation  expenses.  Veterans. 


Vocational  education.  Vocational 
rehabilitation 

.\p[)rovH(l    Fi'bru,ir\  2.  SOW) 
ToRo  D.  West.  Jr., 

.S'ff Tf-fun'  ()/  X'l'ltTiins  Aff(iir\ 

For  the  reasons  .set  forth  in  the 
preamble,  38  CFR  parts  3,  17.  and  21  are 
amended  as  follows: 

PART  3— ADJUDICATION 

Subpart  A — Pension,  Compensation, 
and  Dependency  and  Indemnity 
Compensation 

1.  The  authority  citation  for  part  3, 
subpart  A  continues  to  read  as  follows: 

Authority:  38  l'  S C  .i()l(rt).  unlt'ss 
iithiTwist)  noted 

2   In  §  3.29,  paragraph  (c)  is  added,  to 
read  as  follows: 

§  3.29    Rounding. 

•         •         *         •         * 

(c)  Monthly  rates  under  38  I'.S.C 
1805  When  increasing  the  monthly 
monetary  allowance  rates  under  §  3.814 
for  children  suffering  from  spina  bifida 
(see  *»  3.27(c)),  VA  will  round  any 
resulting  rate  that  is  not  an  even  dollar 
amount  to  the  next  higher  dollar. 

Authoritv:  ,18  I'  SC   180,=i(h|( 3). 

3.  Section  3  31  is  amended  as  follows: 

a.  The  introductory  text  is  amended  in 
the  first  sentence  by  removing 
"compensation,  pension  or  dependency 
and  indemnity  compensation"  and 
adding,  in  its  place,  "compensation, 
pension,  dependency  and  indemnity 
compensation,  or  the  monetary 
allowance  under  38  U.S.C.  1805  for  a 
child  suffering  from  spina  bifida  who  is 
a  child  of  a  Vietnam  veteran";  and 

b.  Paragraph  (c)(4){ii)  and  the 
authority  citation  at  the  end  of  the 
section  are  revised  to  read  as  follows: 

S  3.31     Cofnmencenwnt  of  th«  period  of 
payment. 

•  •         *         •         * 

(c)  •   *   • 

(4)  *    •    * 

(ii)  Increases  in  Improved  Pension, 
parents'  dependency  and  indemnity 
compensation,  or  the  monetary 
allowance  for  children  suffering  from 
spina  bifida  pursuant  to  §  3.27,  or 

•  •         •         •         • 

Authority:  38  1'  SC   1806.  5111 

4.  Section  3.1 14  is  amended  as 
follows: 

a  Paragraph  (a)  introductory  text  is 
amended  by  removing  "Where  pension, 
compensation,  or  dependency  and 
indemnity  compensation"  in  each  place 


it  appears  and  adding,  in  its  place. 
"Where  pension,  compensation, 
dependency  and  indemnity 
compensation,  or  the  monetary' 
allowance  under  38  U.S.C.  1805  for  a 
child  suffering  from  spina  bifida  who  is 
a  child  of  a  Vietnam  veteran";  and 

b.  The  authority  citation  at  the  end  of 
paragraph  (a)  is  revised  to  read  as 
follows: 

f  3.114    Change  of  law  or  Department  of 
Veterans  Affairs  issue. 


Authority:  38  i:  S.C   180R.  .illOig)) 
***** 

5.  In  §  3.216,  the  section  heading  is 
amended  by  removing  "number"  and 
adding,  in  its  place,  "numbers";  the  first 
sentence  is  amended  immediately 
following  "of  this  part"  by  adding  ",  or 
the  monetary  allowance  for  a  child 
suffering  from  spina  bifida  who  is  a 
child  of  a  Vietnam  veteran  under  §  3.814 
of  this  part.";  and  the  authority  citation 
is  revised  to  read  as  follows: 

§  3.216    Mandatory  disclosure  of  social 
security  numbers. 

***** 

Authority:  38  U.S.C.  1806.  .ilOKc )) 

6.  Section  3.814  is  amended  as 
follows: 

a.  Paragraph  (c)(1)  is  amended  by 
removing  "a  veteran"  and  adding,  in  its 
place,  "an  individual";  by  removing 
"during  the  Vietnam  era"  and  adding,  in 
its  place,  "during  the  period  beginning 
on  January  9,  1962,  and  ending  on  May 
7,  1975,  without  regard  to  the 
characterization  of  the  individual's 
service"; 

b.  Paragraph  (c)(2)  is  amended  by 
removing  "diuing  the  Vietnam  era"  and 
adding,  in  its  place,  "during  the  period 
beginning  on  January  9,  1962,  and 
ending  on  May  7,  1975";  and 

c.  Paragraphs  (e)  and  (f)  are  added 
immediately  following  paragraph  (d)(5) 
and  the  authority  citation  at  the  end  of 
the  section  is  revised  to  read  as  follows: 

§  3.81 4    Monetary  allowance  under  38 
U.S.C.  1805  for  a  child  suffering  from  spina 
t>(flda  wtto  Is  a  child  of  a  Vietnam  veteran. 

•         •         *         *         • 

(e)  Effective  dates.  Except  as 
otherwise  provided,  VA  will  award  the 
monetary  allowance  for  children 
suffering  &x)m  spina  bifida  based  on  an 
original  claim,  a  claim  reopened  after 
final  disallowance,  or  a  claim  for 
increase  as  of  the  date  VA  received  the 
claim  or  the  date  entitlement  arose, 
whichever  is  later. 

(1)  VA  will  increase  benefits  as  of  the 
earliest  date  the  evidence  establishes 
that  the  level  of  severity  increased,  but 
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only  if  the  beneficiar>'  applies  for  an 
increase  within  one  year  of  that  date. 

(2)  If  a  claimant  reopens  a  previously 
disallowed  claim  based  on  corrected 
military  records,  VA  will  award  the 
benefit  from  the  latest  of  the  following 
dates;  the  date  the  veteran  or  beneficiary 
applied  for  a  correction  of  the  military 
records;  the  date  the  disallowed  claim 
was  filed;  or,  the  date  one  year  before 
the  date  of  receipt  of  the  reopened 
claim. 

(f)  Reductions  and  discontinuances. 
VA  will  generally  reduce  or  discontinue 
awards  according  to  the  facts  found 
except  as  provided  in  §§  3.105  and 
3.114(b). 

(1)  If  benefits  were  paid  erroneously 
because  of  beneficiary  error.  VA  will 
reduce  or  discontinue  benefits  as  of  the 
effective  date  of  the  erroneous  award. 

(2)  If  benefits  were  paid  erroneously 
because  of  administrative  error,  VA  will 
reduce  or  discontinue  benefits  as  of  the 
date  of  last  payment. 

***** 

Authority:  38  LlS.C.  1805,  1806.  5110, 
5112. 

PART  17— MEDICAL 

1 .  The  authority  citation  for  part  1 7 
continues  to  read  as  follows: 

Authority:  38  U.S.C.  501.  1721  unless 
otherwise  noted. 

2.  The  authority  citation  at  the  end  of 
§  17.901  is  revised  to  read  as  follows: 

§17.901     Definitions. 


Authority:  38  U.S.C.  101(2),  1801-1806, 
Pub.  L.  105-114. 

3.  The  authority  citation  at  the  end  of 
§  17.902  is  revised  to  read  as  follows: 

§17.902    Preauthorization. 


Authority:  38  U.S.C.  101(2),  1801-1806. 
Pub.  L.  105-114. 

4.  The  authority  citation  at  the  end  of 
§  17.903  is  revised  to  read  as  follows: 

§17.903    Payment. 


Authority:  38  U.S.C.  101(2),  1801-1806, 
Pub.  L.  105-114. 


PART  21— VOCATIONAL 
REHABILITATION  AND  EDUCATION 

Subpart  M — Vocational  Training  and 
Rehabilitation  for  Vietnam  Veterans' 
Children  With  Spina  Bifida 

1.  The  authority  citation  for  part  21 , 
subpart  M  continues  to  read  as  follows: 

Authority:  38  U.S.C.  101.  501.  512.  1131 
note.  1801-1806.  5112,  unless  otherwise 
noted. 

2.  The  authority  citation  at  the  end  of 
§  21.8012  is  revised  to  read  as  follows: 

§  21 .801 2    Definitions  and  abbreviations. 

***** 

Authority:  38  U.S.C.  101(2),  1801.  1804. 
Pub.  L.  105-114. 

3.  The  authority  citation  at  the  end  of 
§  21.8014  is  revised  to  read  as  follows: 

§21.8014    Application. 

***** 

Authority:  38  U.S.C.  101(2).  1801.  1804. 
Public  Law  105-114). 
|FR  Doc.  00-13660  Filed  6-1-00;  8:45  am] 

BILUNG  CODE  8320-01 -P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  132 

[FRL-6707-7] 
RIN  204O-AC08 

Revocation  of  the  Selenium  Criterion 
Maximum  Concentration  for  the  Final 
Water  Quality  Guidance  for  the  Great 
Lakes  System 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Partial  revocation  of  final  rule. 

SUMMARY:  In  March  1995,  EPA 
promidgated  acute  and  chronic  aquatic 
life  criteria  for  selenium  as  part  of  the 
Final  Water  Quality  Guidance  for  the 
Great  Lakes  System  (40  CFR  part  132). 
In  1996  the  U.S.  Court  of  Appeals  for 
the  District  of  Columbia  Circuit  issued 
an  order  vacating  the  acute  criterion  for 
selenium.  AISIv.  EPA,  115  F.  3d  979 
(1997)  (order  dated  September  10, 
1996).  EPA  did  not  immediately  publish 
a  notice  removing  the  vacated  acute 
criterion  from  the  Code  of  Federal 
Regulations  because  it  anticipated 
promulgating  a  new  acute  criterion 


within  one  year.  Although  EPA 
proposed  a  new  criterion  in  November 
1996,  it  has  not  yet  promulgated  a  final 
criterion.  Based  on  comments  received    . 
on  the  proposal,  as  well  as  earlier 
comments  EPA  had  received  on  the 
methodology  used  to  develop  the 
national  selenium  criteria.  EPA  decided 
to  subject  the  selenium  criteria 
methodology  to  a  broader  workgroup 
and  peer  review  process.  While  the 
selenium  workgroup  and  peer  reviewers 
have  made  good  progress  they  are  still 
months  away  from  making  final 
recommendations  on  the  acute  criterion 
for  selenium.  In  the  meantime,  to  avoid 
potential  confusion  about  the  status  of 
the  vacated  acute  criterion.  EPA  has 
decided  to  remove  it  from  the  final 
Great  Lakes  Guidance  in  40  CFR  part 
132.  EPA  plans  to  propose  a  new- 
replacement  acute  criterion  once  the 
workgroup  and  peer  review  process  is 
complete.  In  the  interim,  EPA  is 
recommending  that  States  and  Tribes 
rely  on  the  chronic  aquatic  life  criterion 
for  selenium  in  setting  permit  limits. 
Today's  action  will  not  affect  that 
chronic  aquatic  life  criterion. 

EFFECTIVE  DATE:  lune  2,  2000. 
ADDRESSES:  The  public  docket  for  this 
and  earlier  rulemakings  concerning  the 
Water  Quality  Guidance  for  the  Great 
Lakes  System,  including  the  proposal, 
public  comments  in  response  to  the 
proposal,  other  major  supporting 
documents,  and  the  index  to  the  docket 
are  available  for  inspection  and  copying 
at  U.S.  EPA  Region  5,  77  West  Jackson 
Blvd.,  Chicago,  IL  60604  by 
appointment  only.  Appointments  may 
be  made  by  calling  Mary  Willis  Jackson 
(telephone  312-886-3717). 

FOR  FURTHER  INFORMATION  CONTACT: 

Mark  Morris  (4301).  U.S.  EPA,  Ariel 
Rios  Building,  1200  Peimsylvania 
Avenue,  NW,  Washington,  DC  20460 
(202-260-0312). 
SUPPLEMENTARY  INFORMATION: 

I.  Discussion 

A.  Potentially  Affected  Entities 

Citizens  concerned  with  water  quality 
in  the  Great  Lakes  System  may  be 
interested  in  this  rulemaking.  Also, 
entities  potentially  affected  by  today's 
action  are  those  discharging  or 
intending  to  discharge  selenium  to 
waters  of  the  United  States  in  the  Great 
Lakes  System.  Categories  and  entities 
that  may  ultimately  be  affected  include: 
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Category 


Examples  of  potentially  aflected  entities 


Industry    : |  Industries  discharging  or  intending  to  discharge  selenium  to  waters  in  the  Great  Lakes  System  as 

defined  m  40  CFR  132  2 

Municipalities    Publicly  owned  treatment  works  discharging  or  intending  to  discharge  selenium  to  waters  of  the 

1      Great  Lakes  System  as  defined  in  40  CFR  132  2 


This  table  is  nut  intended  to  be 
exhaustive,  but  r.ither  prnvidrs  a  j'uidc 
fur  rtMiicrs  retjariiuif^  entities  likelv  to  be 
affected  bv  this  action.  This  table  lists 
the  types  of  entities  that  EPA  is  now 
aware  c:ould  potentially  be  affected  by 
this  action.  Other  t\pes  of  entities  not 
listed  in  the  table  could  also  be  affected. 
To  determine  whether  your  facility  is 
affected  bv  this  action,  you  should 
carehdlv  exanune  the  definition  of 
■  Creat  Lakes  Svsteni'  in  40  CFK  1  t2.2 
and  exanune  tht-  preamble  to  41)  (iPK 
part  132.  which  describes  the  part  132 
regulations  See  tiO  FR  153t)ti  (March 
23.19M.'j)   If  vou  have  anv  (luestions 
regarding  the  applicabditv  of  this  action 
to  a  partic  iilar  eiititv.  (  onsiilt  the  person 
listed  III  the  preceding  FOR  FURTHER 
INFORMATION  CONTACT  S(«(  tion 

B  Ihickynnmil 

On  March  23.  1995.  EPA  promulgated 
the  Final  Water  Quaiitv  (aiidance  for 
the  (Jreat  Likes  Svsfem  ((iiiidance) 
re()uire(l  under  section  1  lH(i  )(2)  of  the 
Clean  Water  Ad.  33  II  .S.C    12f)H((  |(2) 
See  t)0  FK  1,'>3»)I.  (March  23,  199.'"i)  The 
(;uidanc:e  protects  the  waters  of  the 
(Jreat  Lakes  and  their  tributaries  bv 
establishing  water  (lualitv  criteria  for  29 
pollutants  to  protect  .ujuatic  life, 
wildlife  and  huiii.in  health,  and  detailed 
methodologies  to  develop  criteria  for 
addition. il  poilut.ints  It  also  establishes 
implement.ition  (iroi  edures  to  help 
(Ireat  Lakes  .States  and  Tribes  develop 
mort!  consisttMit.  enfor(.eable  water- 
qualitv  based  effluent  limits  in 
dist;harge  permits,  as  well  as  more 
consistent  tot.il  m.iMimim  dail\  loads 
for  the  CJreat  L<ikes  Svstt?m.  For  a 
des(  ription  of  the  environmental 
significance  of  the  CIreat  Lakes  System 
and  the  serious  environment.il  threats  it 
fa(.t?s  (particularlv  from  persistent, 
bioaccumulative  chemicals),  see  the 
April  Hi,  1993,  preamble  to  the 
jirooosed  Guidance  (5H  FK  20802) 

The  ambient  water  quaiitv  criteria 
included  in  the  Ciiiidance  to  protect 
ac|uatic  lift?  set  maximum  ambient 
concentrations  for  harmful  pollutants  to 
be  met  in  all  waters  in  the  (Jreat  Lakes 
System   See  40  CFR  part  132.  Tables  1 
and  2.  Cireat  Lakes  States  and  Tribes 
were  retjuired  to  adopt  criteria 
consistent  with  KPAs  i:riteria  bv  March 
1997   CWA.sectiim  1  lH(c)(2)(c).  If  any 
State  or  Tribe  fails  to  adopt  criteria,  KPA 
must  promulgate  criteria  applying  in 


that  State  or  Tribes  jurisdiction.  Id. 
Once  the  criteria  take  effect,  permits  for 
discharges  of  such  pollutants  into  the 
(ireat  Lakes  System  must  include  limits 
as  necessary  to  attain  the  criteria. 

EPA  promulgated  aquatic  life  criteria 
for  15  toxic:  pollutants  including 
selenium.  The  selenium  criterion  was 
based  on  field  data  from  Belews  Lake  in 
North  Carolina.  The  chronic  criterion,  or 
(Criterion  C^intinuous  Concentration 
(CCf;),  was  set  at  5  mic:rograms  per  lifer 
(Hg/L)  (the  concentration  of  selenium  in 
a  portion  of  Belews  Lake  where  nn 
chronic  effects  were  observed).  The 
acute  criterion,  or  Oiferion  Maximum 
Concentration  (CM(").  was  calculated  as 
19  .14  Mg/L  (by  multiplying  the  CCC  by 
a  laboratory-derived  acute  to  chronic 
ratio  and  dividing  by  two)  The  total 
recoverable  criteria  published  for 
selenium  in  part  132  were  derived  with 
the  same  data  as  provideci  in  the  criteria 
document,  "Ambient  Water  Quaiitv 
Criteria  for  .Selenium— 19H7"  (EPA  440/ 
.1-H7-00H) 

.Several  industries  and  trade 
associations  challenged  the  acute 
aquatic  life  criterion,  or  CMC,  for 
selenium.  AISI  \-  EPA.  115  F  3d  979 
(1997)  ,-\mong  the  issues  thev  raised 
vv,^^  that  inorganic  selenium  has  two 
oMilalion  states,  selenitc!  and  selenate, 
that  have  diffen'nl  toxic:ities  to  aquatic 
life,  and  that  EPA  erred  h\  promulgating 
a  single  acute  criterion  that  failed  to 
propi^rlv  ai:c  (Hint  for  the  two  oxidation 
states   EPA  re-examined  the  issue,  and 
decided,  that  it  would  be  in  the  public 
interest  to  propose  and  proviile  an 
opportunity  to  comment  on  a  new 
approach  for  deriving  a  CMC  for 
selenium  that  takes  info  account  not 
onlv  the  different  toxic:ities  of  the  two 
oxidation  states  described  above,  but 
also  new  data  indicating  that  all  forms 
of  selenium  are  additive.  EPA  requested 
the  reviewing  (^ourt  to  remand  the  acute 
criterion  to  allow  EPA  to  propose; 
revisions.  On  September  19,  1996.  the 
LIS  (^ourt  of  Appeals  for  the  District  of 
Columbia  Circuit  issued  an  order 
vac;ating  the  acute  criterion 

C"  Decision  to  Remove  the  Aquatic  IJfe 
I'.MC  for  Selenium 

EPA  proposed  a  revised  CMC  for 
aquatic:  life  for  selenium  on  November 
14.  199H  (61  FR  58444).  Because  EPA 
intended  to  promulgate  a  new  selenium 
t:riterion  soon  after  its  1996  proposal. 


EPA  did  not  immediately  withdraw  the 
vac:ated  regulation  from  the  Code  of 
Federal  Regulations  as  is  its  normal 
prac:tice.  However,  based  on  comments 
received  on  the  proposal,  as  well  as 
earlier  comments  EPA  had  received  on 
the  methcjdolrjgy  used  to  develop  the 
national  selenium  criteria,  EPA  decided 
to  subjec:t  the  selenium  criteria 
methodology  to  a  broader  workgroup 
and  peer  review  process.  While  the 
selenium  workgroup  and  peer  reviewers 
have  made  good  progress  thev  are  still 
months  away  from  making  final 
recommendations  on  the  selenium 
(;M(;.  At  least  one  member  of  the  public 
has  raised  concern  that,  sinc:e  the 
criterion  c:ontinues  to  appear  in  the 
CFR,  it  appears  to  remain  in  effecrt.  EPA 
agrees  that  the  criterion  is  ncjf  in  effect, 
and,  since  EPA  has  not  been  able  to 
replace  it  promptly,  removing  it  will 
reduce  the  potential  for  confusion. 
Therefore.  EPA  has  decided  to  withdraw 
the  selenium  C^MC  from  part  132.  Table 
Kaj. 

EPA  plans  to  propose  a  new  selenium 
CM(]  for  the  Great  Lakes  Guidance  imce 
the  workgroup  and  peer  review  prc)c:ess 
is  c:omplete  EPA  is  not  removing  the 
1995  CCC  for  selenium  c:odified  in  Table 
2(a)  to  part  132.  EPA  is  not  withdrawing 
the  Clean  Water  Act  section  304(a) 
criteria  document  for  either  the  acute  or 
the  chronic  c:riterion  for  selenium 
rec:ommended  for  use  in  the  national 
program  because  criteria  developed  for 
the  national  program  are  guidance  and 
States  and  Tribes  may  adopt  other 
criteria  that  are  scientifically  defensible. 

Ambient  Water  Quaiitv  Criteria  for 
Selenium— 1987"  (EPA'440/5-87-008). 
EPA  will  c:onsider  revising  the  national 
document  after  the  workgroup  and  peer 
reviewers  complete  their  work,  and 
sometime  later  EPA  will  propose  a  new- 
Great  Lakes  criterion.  The  Court's  order 
does  not  affect  the  status  of  either  the 
1 995  CCC^  for  the  Guidance  or  any 
portion  of  the  national  criteria 
document. 

D.  Consequences  of  Today's  Action 

As  a  result  of  today's  action,  Stales 
and  Tribes  need  not  adopt  or  submit  to 
EPA  for  review  an  aquatic  life  CMC  for 
selenium  for  waters  of  the  Great  Lakes 
Basin.  In  the  interim,  EPA  is 
recommending  that  States  and  Tribes 
rely  on  the  aquatic  life  CCC  for  selenium 
in  Table  2(a)  of  part  132  when  setting 
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permit  limits.  States  and  Tribes  have 
submitted  aquatic  life  CCC  for  selenium 
that  are  as  protective  as  the  1995 
Guidance  CCC  for  selenium. 

II.  "Good  Cause"  Under  the 
Administrative  Procedure  Act 

Section  553  of  the  Administrative 
Procedure  Act.  5  U.S.C.  553(b)(B). 
provides  that,  when  an  agency  for  good 
cause  finds  that  notice  and  public 
procedure  are  impracticable, 
uimecessary  or  contrary  to  the  public 
interest,  the  agency  may  issue  a  rule 
without  providing  notice  and  an 
opportunity  for  public  comment.  EPA 
has  determined  that  there  is  good  cause 
for  making  today's  rule  final  without 
prior  proposal  and  opportunity  for 
comment  because  EPA  finds  it 
"unnecessary"  to  provide  an 
opportunity  to  comment  oh  the  strictly 
legal  issue  of  the  impact  of  the  AISI 
decision  on  the  March  1995  selenium 
CMC.  The  U.S.  Court  of  Appeals  for  the 
District  of  Columbia  Circuit  issued  an 
order  vacating  the  acute  criterion  for 
selenium  in  1996.  This  rule  merely 
removes  the  criterion  from  the  CFR  to 
eliminate  confusion.  Thus,  notice  and 
public  procedure  are  contrary  to  the 
public  interest.  EPA  finds  that  this 
constitutes  good  cause  under  5  U.S.C. 
553(b)(B).  For  this  reason,  EPA  has  also 
determined  that  it  has  'good  cause" 
under  5  U.S.C.  553(d)  to  make  the  rule 
immediately  effective  upon  publication. 

III.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  EPA  must 
determine  whether  the  regulatory  action 
is  'significant"  and  therefore  subject  to 
Office  of  Management  and  Budget 
(OMB)  review  and  the  requirements  of 
the  Executive  Order.  The  Order  defines 
"significant  regulatory  action  "  as  one 
that  is  likely  to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  Tribal  governments  or 
communities: 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recinients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

It  has  been  determined  that  this  rule 
is  not  a  "significant  regulatory  action" 


under  the  terms  of  Executive  Order 
12866  and  is  therefore  not  subject  to 
OMB  review. 

IV.  Submission  to  Congress  and  the 
General  Accounting  OfiBce 

The  Congressional  Review  Acrt  (5 
U.S.C.  801  et  seq.)  as  added  by  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  Section  808  allows 
the  issuing  agency  to  make  a  rule 
effective  sooner  than  otherwise 
provided  by  the  CRA  if  the  agency 
makes  a  good  cause  finding  that  notice 
and  public  procedure  is  impracticable, 
unnecessary  or  contrary  to  the  public 
interest.  This  determination  must  be 
supported  by  a  brief  statement.  5  U.S.C. 
808(2).  As  stated  previously,  EPA  has 
made  such  a  good  cause  finding, 
including  the  reasons  therefore,  and 
established  an  effective  date  of  June  2. 
2000.  EPA  will  submit  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  action  is  not 
a  "major  rule"  as  defined  bv  5  U.S.C. 
804(2). 

V.  Regulatory  Flexibility  Act  as 
Amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996 

Because  the  Agency  has  made  a  "good 
cause"  finding  that  this  action  is  not 
subject  to  notice-and-comment 
requirements  under  the  Administrative 
Procedure  Act  or  any  other  statute  (see 
section  II).  it  is  not  subject  to  the 
regulatory  flexibility  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.). 

VI.  Unfunded  Mandates  Reform  Act 

Because  the  Agency  has  made  a  "good 
cause"  finding  that  this  action  is  not 
subject  to  notice-and-comment 
requirements  under  the  Administrative 
Procedure  Act  or  ciny  other  statute  (see 
section  II),  it  is  not  subject  to  sections 
202  and  205  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104-4). 

Vn.  Paperwork  Reduction  Act 

There  are  no  information  collection 
requirements  in  this  final  rule  and 
therefore  there  is  no  need  to  obtain 
OMB  approval  under  the  Paperwork 
Reduction  Act,  44  U.S.C.  3501  et  seq. 


Vm.  Executive  Order  13132: 
Federalism 

Executive  Order  13132.  entitled 
"Federalism"  (64  FR  43255.  August  10, 
1999)  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications  "  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government." 

Under  section  6  of  the  Executive 
Order  13132.  EPA  may  not  issue  a 
regulation  that  has  federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  State  and  local 
governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  EPA  also  may  not  issue  a 
regulation  that  has  federalism 
implications  and  that  preempts  State 
law,  unless  the  Agency  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

This  final  rule  does  not  have 
federalism  implications.  It  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  Because  the 
AISI  Court  vacated  the  aquatic  life  CMC 
for  selenium  in  1996.  EPA  is  removing 
it  from  the  final  Great  Lakes  Guidance 
in  40  CFR  part  132.  As  a  resuh.  States 
and  Tribes  need  not  adopt  or  submit  to 
EPA  for  review  an  aquatic  life  CMC  for 
selenium  for  waters  of  the  Great  Lakes 
Basin  as  part  of  their  part  132 
submission.  Thus,  the  requirements  of 
section  6  of  the  Executive  Order  do  not 
apply  to  this  rule. 

IX.  Executive  Order  13084, 
Consultation  and  Coordination  With 
Indian  Tribal  Governments 

Under  Executive  Order  13084,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
uniquely  aiffects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  imless  the 
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['f(lt>ral  Rdvprnnicnl  pmvidos  the  funds 
nt'ct'ssarv  to  p.i\  tlic  liiroct  compiiancf 
costs  ini.urrtui  h\  the  Triljai 
guvcrnnitMits.  or  EPA  consults  with 
those  L;ovt>rnm('nts.  If  L'PA  (umpiit's  bv 
( iinsuiting.  Kxf(utivt' Order  I.U)H4 
re(iuires  EVA  to  provide  to  the  Office  of 
Management  and  Butit;et,  in  a  separately 
idtMitified  section  of  the  preanihie  to  the 
rule,  a  ilescription  of  the  extent  of  KPA's 
prior  consultation  with  representatives 
of  affected  Trihai  t-overinnenls,  a 
suinniarv  of  the  nature  of  their  concerns, 
and  d  statein(!nt  su[i[)orting  the  ne«d  to 
issut^  the  remdation    In  addition. 
Exec:utive  Order  1  .U)H4  recjuires  EPA  to 
develop  an  effective  process  permitting 
I'let  ttHJ  officials  and  othiT 
representatives  of  Indian  trihai 
governments  "to  provide  meaiuni^hd 
and  timelv  input  in  the  development  of 
regulatory  polic:ies  on  matters  that 
significantiv  or  uni(|uelv  affect  their 
conununities  " 

Todav's  rule  does  not  signifi(..intlv  or 
uniciiielv  affect  the  conununities  of 
Indian  trihai  gov(!rnmeiits  nor  does  it 
impose  substantial  direct  compliance 
costs  on  them.  Todav's  final  rule  onlv 
withdraws  the  selenium  CMC.  from  [)art 
i:i2,  Talile  1(a)  of  the  final  (;real  Lakes 
(iuidance.  Acc;i)rdingly.  the 
retjuirements  of  sei  tion  'Mb]  uf 
Ilxecutive  ( )rder  i:t()H4  do  not  ,ippl\  to 
this  rule 

X.  Executive  Order  13U45  on  Proteirtion 
of  Children  From  Environmental  Health 
Risk.s  and  Safety  Risks 

Exe(  ulive  Order  1  .i()4."i.  Protei  lion  of 
{Children  trom  linv  iroiiment.il  He.iltli 
Risks  cini\  .S.iielv  Kisk.s  (t)J  VK  l'»HH.'>. 
April  2A.  1497).  applies  to  any  rule  ttiat 
(1)  Is  determined  to  he  "econonu(  .illv 
sigiufii  ant"  .is  defined  under  Executive 
Order  12Ht)t).  and  [2]  ( (Hicerns  an 
environmental  health  or  safetv  risk  lh.it 
V.PA  has  reason  to  believe  mav  h.ive  a 
disproportion.ite  effect  on  chilciren   If 
the  regulatory  .iction  meets  tiolh  i  rileria. 
the  Ageiuv  must  ev  .iluate  the 
environm«?ntal  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
expl.iin  wh\  tiie  pl.inned  regulation  is 
preferable  to  other  [jotentiallv  effective 
diul  reas(uiablv  fe.isible  altern.itives 
considered  bv  the  ,\genc\ 

This  final  rule  is  not  subject  to  the 
Executive  Order  because  it  is  not 
economic, .illv  significant  .is  defined  in 
Executive  Ordi^r  12Ht)ti.  In  addition,  this 
rule  does  not  concern  .ui  environmental 
health  or  safetv  risks  th.it  EPA  h.is 
reasim  to  believe  mav  h.ive  a 
disproportionate  effect  on  <:hil<iren   This 
final  rule  nuirfdy  removes  the  acpi-itic 
life  (IMC  for  selenium  from  p.irt  l:t2. 
Table  1(a)  of  the  Cuid.mce.  ( (insistent 
with  the  199ti  Court  order  vacating  the 


acute  (CMC)  criterion  for  selenium.  In 
the  interim.  EPA  is  recommending  that 
States  and  Tribes  rely  on  the  aquatic  life 
CCC  fur  selenium  in  Table  2(a)  of  part 
\.\2  when  setting  permit  limits.  States 
<ind  Tribes  have  submitted  acjuatic  life 
C^CC  for  selenium  that  are  as  protective 
as  the  1995  Guidance  CCC  for  selenium 

XI.  National  Technology  Transfer  and 
Advancement  Act  of  1995 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTAA).  Public  Law  104- 
11.3.  section  12(d)  (15  II.S.C,  272  note) 
directs  EPA  to  use  voluntary  consensus 
standards  in  its  regulatory  activities 
unless  tf)  do  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractic;able.  Voluntary  consensus 
standards  are  technical  standards  [e.^.. 
materials  specifications,  test  methods, 
sampling  procetiures.  and  business 
jiractices)  that  are  developed  or  ad(3pted 
by  voluntary  consensus  standards 
bodies.  The  NTTAA  directs  EPA  to 
provide  Ciongress.  through  OMB. 
ex[danations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary  consensus  standards.  This 
action  does  not  involve  technii:al 
standards.  Therefore,  EPA  did  not 
consider  the  use  of  any  voluntary 
( unsensus  st.indards 

List  of  Subjects  in  40  CFR  Part  132 

i.nv  imnmentdl  protection, 
.\dministrative  practice  and  procedure, 
(ire, it  L.ikes.  Iiidi. ins-lands. 
Intergovernmentiil  relations.  Reporting 
.ind  recordkeepinn  recjuirements.  Water 
pollution  <  ontrnl 

n.lle.)    M,,\   ^'i    JIHKl 
Cari)!  M.  Browner. 

Aiinmii'.triitnr. 

For  the  reasons  set  out  in  the 
preamble  Title  4U,  Cihapter  I  of  the  tiode 
of  Fedt>ral  Regulations  is  amended  as 
follows: 

PART  132— WATER  QUALITY 
GUIDANCE  FOR  THE  GREAT  LAKES 
SYSTEM 

1  The  authority  c:itation  for  part  132 

I  iintinues  to  read  as  follows 

.\uthoritv:   t  t  I    S  (     12=>1  rt  seq 

2  T.ible  1(a)  to  part  132  is  amended 
b\  removing  the  entry  for  selenium. 

II  K  Dim    (Kt-lt771  KileH  6-1-00;  B:45  ami 

BILLING  CODE  6560-SO-P 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

41  CFR  Parts  51-8,  51-9,  and  51-10 

Change  In  Committee  Mailing  Address 

AGENCY:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 
action:  Final  rule. 


SUMMARY:  The  Committee  is  making 
changes  in  its  regulations  to  correct  its 
mailing  address  after  a  recent  office 
move. 

EFFECTIVE  DATE:  |une  2,  2000. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  .Severely 
Disabled,  lefferson  Plaza  2,  Suite  10800, 
1421  lefferson  Davis  Highway, 
Arlington.  Virginia  22202-3259. 
FOR  FURTHER  INFORMATION  CONTACT:  G. 
lohn  Heyer  (703)  603-0665.  Copies  of 
this  notice  will  be  made  available  on 
request  in  computer  diskette  format. 
SUPPLEMENTARY  INFORMATION:  The 
(iommittee  is  amending  those 
provisions  of  its  regulations  which  state 
its  mailing  address,  as  the  address 
changed  on  May  12.  2000.  The 
provisions  appear  in  the  Committee's 
Freedom  of  Information  ArA.  Privacy 
A(  t,  and  nondiscrimination  regulations 
at  41  CFR  parts  51-8.  51-9.  and  51-10 
respectively.  This  amendment  is  exempt 
under  5  IS  C^  553(a)(2)  from  notice- 
and-comment  rulemaking  because  it  is  a 
in.itter  of  internal  ageni  v  management. 

Regulatory  Flexibility  Act 

This  final  rule  is  exemj)t  from  the 
Regulatory  Flexibility  Ac  t  becau.se  it 
does  not  meet  the  definition  of  a  "rule" 
in  that  Act 

Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  to  this  final  rule  because  it 
contains  no  new  information  collection 
or  recordkeeping  reijuirements  as 
defined  in  that  Act  and  its  regulations. 

Executive  Order  No.  12866 

The  (Committee  has  been  exempted 
from  the  regulatory  review  rr-^uirements 
of  the  Executive  Order  by  the  Office  of 
Information  and  Regulatory  Affairs. 
Additionally,  this  final  rule  is  not  a 
significant  regulatory  action  as  defined 
in  the  Executive  Order. 

List  of  Subjects 

■41  CFR  Part  51-8 

Freedom  of  information. 
41  CFR  Part  51-9 

Privacy. 
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41  CFR  Part  51-10 

Administrative  practice  and 
procedure.  Civil  rights.  Equal 
employment  opportunity.  Federal 
buildings  and  facilities.  Handicapped. 

For  the  reasons  set  out  in  the 
preamble.  Parts  51-8.  51-9  and  51-10  of 
Title  41.  Chapter  51  of  the  Code  of 
Federal  Regulations  are  amended  as 
follows: 

PART  51-8— PUBLIC  AVAILABILITY 
OF  AGENCY  MATERIALS 

1.  The  authority  citation  for  Part  51- 

8  continues  to  read  as  follows: 

Authority:  5  U.S.C.  552. 
§§  51-8.4  and  51-8.5    [Amended] 

2.  Remove  the  words  "Crystal 
Gateway  3.  Suite  310,  121 5  Jefferson 
Davis  Highway.  Arlington,  Virginia 
22202-4302"  and  add.  in  their  place, 
the  words  "Jefferson  Plaza  2.  Suite 
10800,  1421  Jefferson  Davis  Highway. 
Arlington.  Virginia  22202-3259"  in  the 
following  places: 

a.  Section  51-8.4;  and 

b.  Section  51-8. 5(a). 

PART  51-9— PRIVACY  ACT  RULES 

3.  The  authority  citation  for  Part  51- 

9  continues  to  read  as  follows: 

Authority:  5  I'.S.C.  552a 

§§51-9.401  and  51-9.405    [Amended] 

4.  Remove  the  words  "Crystal 
Gateway  3,  Suite  310.  1215  Jefferson 
Davis  Highway,  Arlington,  Virginia 
22202-4302"  and  add.  in  their  place, 
the  words  "Jefferson  Plaza  2,  Suite 
10800,  1421  Jefferson  Davis  Highway, 
Arlington.  Virginia  22202-3259"  in  the 
following  places: 

a.  Section  51-9. 401(a);  and 

b.  Section  51-9.405(a). 

PART  51-10— ENFORCEMENT  OF 
NONDISCRIMINATION  ON  THE  BASIS 
OF  HANDICAP  IN  PROGRAMS  OR 
ACTIVITIES  CONDUCTED  BY  THE 
COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

5.  The  authority  citation  for  Part  51- 

10  continues  to  read  as  follows: 

Authority:  29  U.S.C.  794. 

§51-10.170    [Amended] 

6.  In  §  51-10.170(c),  remove  the 
words  "Crystal  Gateway  3,  Suite  310, 
1215  Jefferson  Davis  Highway, 
Arlington.  Virginia  22202^302"  and 
add,  in  their  place,  the  words  "Jefferson 
Plaza  2,  Suite  10800,  1421  Jefferson 
Davis  Highway,  Arlington,  Virginia 
22202-3259". 


Dated:  May  .30.  2000. 
Leon  A.  Wilson,  Jr.. 

Executive  Director. 

!FR  Do(  ,  00-1.3859  Filed  6-1-00:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Motor  Carrier  Safety 
Administration 

49  CFR  Parts  385  and  390 

[Docket  No.  FMCSA-98-3947  (Formerly 
Docket  No.  FHWA-9&-3947)] 

RIN  2126-AA14  (Formerly  2125-AD49) 

Federal  Motor  Carrier  Safety 
Regulations;  General;  Commercial 
Motor  Vehicle  Marldng 

AGENCY:  Federal  Motor  Carrier  Safetv 
Administration  (FMCSA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  The  FMCSA  is  revising  its 
requirements  concerning  the  marking  of 
commercial  motor  vehicles  (CMVs)  and 
for  the  submission  of  a  Motor  Carrier 
Identification  Report  (Form  MCS-150) 
to  the  agency.  The  FMCSA  is 
eliminating  the  marking  regulations  of 
the  former  Interstate  Commerce 
Commission  (ICC),  and  requiring  motor 
carriers  to  apply  markings  that  conform 
to  the  requirements  of  this  final  rule. 
The  agency  is  also  amending  its  marking 
requirements  to  require  that  CMVs  be 
marked  with  the  legal  name  of  the 
business  entity  that  owns  or  controls  the 
motor  carrier  operation,  or  the  "doing 
business  as"  (DBA)  name,  as  it  appears 
on  the  Form  MCS-150.  Motor  carriers 
will  be  allowed  two  years  to  comply 
with  the  requirement  to  affix  the 
USDOT  number  to  both  sides  of  their 
CMVs,  and  five  years  to  comply  with 
the  additional  requirements  to  display 
the  legal  name  or  a  single  trade  name  on 
the  CMVs  currently  in  their  fleet.  The 
FMCSA  is  redesignating  the  regulation 
that  requires  motor  carriers  to  submit 
the  Form  MCS-150,  and  requiring  that 
all  new  interstate  motor  carriers  submit 
a  Form  MCS-150  to  the  FMCSA  before 
(rather  than  within  90  days  after) 
commencing  operations.  These 
revisions  are  intended  to  enhance  the 
ability  of  the  FMCSA,  the  States,  and 
the  general  public  to  identify  motor 
carriers.  The  FMCSA  also  revises  the 
listing  for  locations  of  motor  carrier 
safety  Service  Centers  to  reflect  recent 
changes  to  the  agency  organizational 
structure.  They  were  originally  included 
in  the  NPRM  concerning  safety  fitness 
procedures  [RIN  2126-AA42,  formerly 
RIN  2125-AE56,  Docket  No.  OMCS-99- 


5467  (formerlv  Docket  No.  FHWA-99- 
5467)]  (64  FR'44460,  August  16,  1999). 
EFFECTIVE  DATE:  July  3.  2000. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Deborah  M.  Freund.  Office  of  Bus  and 
Truck  Operations.  Routing  Code  MC- 
PSV.  (202)  366-^009;  or  Mr.  Charles  E. 
Medalen.  Office  of  the  Chief  Counsel. 
HCC-20.  (202)  366-1354.  Federal 
Highway  Administration.  400  Seventh 
Street.  SW.,  Washington.  DC  20590. 
Office  hours  are  from  7:45  a.m.  to  4:15 
p.m.,  e.t.,  Monday  through  Friday, 
except  Federal  holidays. 
SUPPLEMENTARY  INFORMATION: 

Electronic  Access 

Internet  users  may  access  all 
comments  received  by  the  U.S.  DOT 
Dockets.  Room  PL— 401.  by  using  the 
universal  resource  locator  (URL):/jffp.// 
dms.dot.gov.  It  is  available  24  hours 
each  day.  365  days  each  year.  Please 
follow  the  instructions  online  for  more 
information  and  help. 

An  electronic  copy  of  diis  document 
may  be  dowrdoaded  by  using  a 
computer,  modem  and  suitable 
communication  software  from  the 
Government  Printing  Offices  s 
Electronic  Bulletin  Board  Service  at 
(202)  512-1661.  Internet  users  may 
reach  the  Office  of  Federal  Register's 
home  page  at:  /ittp.//M'HTi-.nara.goi/ 
fedreg  and  the  Government  Printing 
Office's  web  page  at:  http:// 
i\-vi'w. access. gpo.gov/nara. 

Background 

On  January  28.  1992,  the  FHVVA 
pubhshed  a  final  rule  (57  FR  3142) 
which  required  interstate  motor  carriers 
to  mark  their  interstate  CM\'s  with 
specific  information,  including  the 
USDOT  number  (see  49  CFR  390.21) 
The  final  rule,  however,  provided  aii 
exception  for  motor  carriers  authorized 
by  the  former  ICC  to  conduct  operations 
as  a  for-hire  motor  carrier.  These  motor 
carriers  were  required  to  comply  only 
with  the  marking  provisions  in  former 
49  CFR  part  1058.  now  redesignated  as 
49  CFR  390.401.  390.403.  390.405,  and 
390.407  (61  FR  54706,  54710.  October 
21,  1996). 

The  ICC  Termination  Act  of  1995 
(ICCTA)  (Pub.  L.  104-88.  109  Stat.  803) 
was  enacted  on  December  29.  1995.  and 
became  effective  on  January  1.  1996. 
The  ICCTA  abolished  the  ICC.  amended 
subtitle  IV  of  title  49.  United  States 
Code,  reformed  the  economic  regulation 
of  transportation,  and  transferred  the 
assets,  personnel,  and  many  of  the 
duties  and  functions  of  the  ICC  to  the 
Secretary  of  Transportation  (Secretary). 

On  June  16.  1998.  the  FH\VA 
published  a  notice  of  proposed 


35288 


Federal  Register/ Vol.  65,  No.  107 /Friday.  June  2.  2000 /Rules  and  Regulations 


rulemaking  (NfPRM)  (63  FR  .12H01)  to 
amend  its  rt^gulatinn.s  cDncorning  the 
marking  of  (IMVs  and  thn  .suijini.ssion  of 
the  Form  MCIS-ISO.  The  agency 
proposed  (1)  To  eliminate  the  marking 
regulations  of  the  former  K'.C  and  to 
require  motor  carriers  to  replace  the 
vehicle  markings  specified  by  those 
requirements  with  markings  that 
conform  to  49  CFR  390.21;  (2)  to  amend 
its  current  rule  to  require  that  CMVs  be 
marked  with  the  legal  name  of  the 
business  entity  that  owns  or  controls  the 
motor  carrier  operation,  or  the  "doing 
business  as"  name,  and  the  city  and 
State  for  the  principal  place  of  business 
as  they  appear  on  the  Form  M(;S-150; 
(3)  to  allow  motor  carriers  two  years  to 
comply  with  the  marking  requirement 
[i.e..  to  display  the  USDOT  number  on 
both  sides  of  their  self-propelled  CMVs). 
and  five  years  to  comply  with  the 
additional  requirements  to  display  the 
address  of  the  principal  place  of 
business  and  the  legal  name,  or  a  single 
trade  name;  (4)  to  amend  the  regulations 
to  require  all  new  interstate  motor 
carriers  submit  a  Form  MCS-150  to  the 
FMCSA  before  (rather  than  within  90 
days  after)  commencing  operations;  and 
(5)  to  move  the  regulations  that  require 
motor  carriers  to  submit  the  Form  MCS- 
150  from  49  CFR  part  385  to  part  390. 

Discussion  of  Comments  to  the  NPRM 

The  FMCSA  received  196  fiomments 
in  response  to  the  NPRM. 

The  commenters  were:  the  American 
Trucking  Associaticms  (ATA)  ;  the  New 
York  State  Motor  Truck  Association  Ini:. 
(NYSMTA);  the  National  Automobile 
Dealers  Association  (NADA);  the 
National  Automobile  Transporters 
Association  (NATA);  Bonanza  Bus 
Lines;  Yellow  (.orporation;  the 
Association  of  Waste  Hazardous 
Materials  Transporters  (AWHMT);  ATC 
Leasing  Company;  the  New  Jersey  Motor 
Truck  Association;  the  Iowa  Department 
of  Transportation;  United  F'arcel  Service 
(UPS);  the  Missouri  Division  of  Motor 
(Carrier  and  Railroad  Safety  (Missouri 
DM(;RS);  Consolidated  Freightways 
(CF);  the  South  (Carolina  Trucking 
Association.  Inc.;  (IROWMARK.  Inc.; 
the  Truck  Renting  and  Leasing 
Association  (TRALA);  the  Citiorgia 
Public  Service  Commission; 
Distribution  &  LTL  Carriers  Association; 
the  National  Private  Truck  Council 
(NPTC);  j.B.  Hunt;  ConAgra  Inc.;  North 
American  Van  Lines.  Inc.  (NAVL);  the 
Truckload  (-arriers  Association  (TCA); 
the  National  Association  of  Small 
Trucking  Companies  (NASTC);  the 
Illinois  State  Police;  the  Colorado 
Department  of  Public  Safety;  Roadway 
Express;  the  American  Moving  and 
Storage  Association  (AMSA);  the  State 


of  New  York  Department  of 
Transportation;  Peninsula  Transport, 
inc.,  and  an  additional  167  motor 
carriers.  The  following  is  a  summary  of 
the  comments  on  some  of  the  key  items 
addressed  in  the  notice. 

Relationship  to  I  'nified  Motor  Carrier 
Heiiistmtion  System  Rulemaking 

Although  most  commenters  did  not 
oppose  in  principle  the  FMCSAs 
proposal  U)  require  self-propelled  CMVs 
to  be  marked  with  a  USDOT  number, 
several  of  them,  including  the  ATA, 
UPS,  and  the  Distribution  &  LTL 
Carriers  Association,  recommended  that 
the  FMCSA  delay  this  rulemaking 
pending  the  implementation  of  the 
congressionally  mandated  Unified 
Motor  Carrier  Registration  System 
(Unified  System).  The  Unified  System  is 
intended  to  provide  a  comprehensive 
foundation  for  registration,  insurance, 
and  safety  information.  The  commenters 
asserted  that  the  Unified  System  would 
help  solve  many  of  the  problems 
mentioned  in  the  NPRM,  including 
matching  the  motor  carrier  (MC)  and 
USDOT  numbers.  Commenters  also 
suggest  that  the  Unified  System  could 
be  designed  to  include  all  of  a  motor 
carrier's  DBA  names  and  other 
identifying  information. 

The  islew  York  State  DOT  notes  that 
it  is  participating  in  discussions  with 
the  U.S.  DOT  and  others  concerning  the 
consolidation  of  the  Unified  System  and 
the  Single  State  Registration  System 
(SSRS).  New  York  believes  there  is 
conceptual  agreement  among  the 
majority  of  SSRS  States  concerning 
assignment  of  USDCJT  numbers  for  both 
interstate  and  intrastate  motor  carriers, 
and  asks  that  the  FMCSAs  regulation 
facilitate  this  approach.  The  Illinois 
State  Police  believes  that  many  States 
already  have  the  infrastructure  in  place 
to  support  a  national  motor  carrier 
identification  system. 

The  NASTC  categorically  opposes  the 
NPRM,  believing  that  the  MC  number  is 
necessary  for  State  and  Federal  officials, 
and  the  traveling  public,  to  distinguish 
for-hire  from  private  motor  carriers. 

FMCSA  Response 

Section  103  of  the  ICCTA,  which, 
among  other  things,  added  49  U.S.C. 
13908.  required  the  Secretary  to  initiate 
a  rulemaking  proceeding  to  replace  the 
current  Department  of  Transportation 
identification  number  system,  the  SSRS 
under  49  U.S.C.  14504,  the  registration/ 
licensing  system  contained  in  49  U.S.C. 
13901-13905,  and  the  financial 
responsibility  information  system  under 
49  use.  13906  with  a  single,  online 
Federal  system. 


On  August  26.  1996.  the  agency 
published  an  advance  notice  of 
proposed  rulemaking  (ANPRM)  on  the 
Motor  Carrier  Replacement  Information/ 
Registration  System  which  posed 
several  questions  and  requested 
comments  on  all  of  these  issues  raised 
by  the  commenters. 

The  FMCSA  agrees  there  are  items 
proposed  in  the  Commercial  Motor 
Vehicle  Marking  NPRM  that  are  related 
to  the  Registration  rulemaking. 
However,  the  FMCSA  considers  the 
requirement  to  mark  a  CMV  with  the 
USDOT  number  as  a  vehicle 
identification  issue,  not  a  registration 
issue.  Therefore,  the  FMCSA  will  move 
forward  with  its  requirement  to  mark 
CMVs  with  the  USDOT  number 
assigned  to  each  motor  carrier. 

The  filing  of  the  Form  MCS-150  is  not 
considered  a  registration  issue  in  the 
context  of  the  Motor  Carrier 
Replacement  Information/Registration 
System  because  the  agency  is  not 
changing  the  applicability  of  the 
regulation,  only  the  time  the  document 
must  be  filed.  The  current  requirement 
allows  a  new  motor  carrier  to  file  the 
Form  MCS-150  within  90  days  after 
beginning  operations.  The  FMCSA 
believes  it  is  important  that  CMVs  be 
properly  marked  before  they  are  placed 
into  service  on  the  highway.  Such 
markings  will  assist  State  officials 
conducting  roadside  inspections  and 
accident  investigations  in  attributing 
important  safety  data  to  the  correct 
motor  carrier.  It  will  also  ensure  the 
public  has  an  effective  means  to  identify 
motor  carriers  operating  in  an  unsafe 
manner. 

The  FMCSA  has  streamlined  the 
process  for  filing  the  Form  MCS-150  by 
making  it  available  on  the  Internet. 
Motor  carriers  seeking  a  copy  of  Form 
MCS-150  may  obtain  it  from  the 
Internet  through  the  Federal  Motor 
Carrier  Safety  Administration  web  page 
at :  http .//www. mcs.dot.gov/factsfigs/ 
formspubs.htm  under  'DOT  Number — 
Application  Form."  Motor  carriers  may 
download  the  Form  MCS-150,  complete 
it,  and  submit  it  by  mail  or  by  facsimile. 
Motor  carriers  may  also  obtain  copies  of 
the  form  from  any  of  the  four  FMCSA 
Service  Centers  or  the  fifty-two  Division 
Offices.  A  for-hire  motor  carrier  should 
submit  the  Form  MCS-150  along  with 
its  application  for  operating  authority 
(Form  OP-1)  to  the  appropriate  address 
referenced  on  that  form  or  may  submit 
it  separately  to  the  address  mentioned 
on  the  web  page. 

The  FMCSA  has  also  made  a 
determination  that  the  USDOT  number 
will  be  the  number  used  to  identify  all 
motor  carriers  in  the  information/ 
registration  system  of  the  future. 
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Currently,  all  interstate  motor  carriers 
(both  for-hire  and  private)  are  assigned 
USDOT  numbers.  Also,  several  States 
require  intrastate  motor  carriers  to 
complete  Form  MCS-150  and  obtain  a 
USDOT  identification  number.  These 
motor  carriers  are  listed  in  the  Motor 
Carrier  Management  Information  System 
(MCMIS)  as  intrastate-only  carriers.  The 
addition  of  these  motor  carriers  to  the 
MCMIS  enables  the  States  to  work 
together  in  determining  the  number  of 
active  motor  Ccuriers  operating  in  the 
United  States,  and  to  monitor  the  safety 
performance  of  the  motor  carriers. 

Another  reason  to  use  the  USDOT 
number  as  the  key  identifier  for  all 
motor  carriers  is  the  role  that  it  plays  in 
the  Performance  and  Registration 
Information  Systems  Management 
(PRISM)  project.  The  PRISM  project  is  a 
cooperative  Federal/State  program  that 
makes  motor  carrier  safety  a 
requirement  for  obtaining  and  keeping 
commercial  motor  vehicle  registration 
privileges.  The  performcmce  of  unsafe 
motor  carriers  is  improved  through  a 
program  of  progressively  more  stringent 
sanctions  leading  to  a  possible  Federal 
operations  out-of-service  order  emd 
suspension  of  their  State  issued  vehicle 
registration  privileges.  The  vehicle 
registration  records  contain  the  USDOT 
number  as  a  unique  identifier  of  the 
motor  carrier  responsible  for  the  safety 
of  the  CMVs. 

Single  Trade  Name 

ConAgra,  Inc..  the  ATA,  the  TCA, 
NAVL.  and  other  commenters  oppose 
the  single  trade  name  proposal  and 
believe  the  FT^CSA  should  allow  small 
subsidiaries  and  divisions  of  large 
national  carriers  to  maintain  their  own 
identities.  They  contend  that  local 
operations  of  national  carriers  want  to 
maintain  the  connection  to  the  local 
communities  they  served  over  the  years. 
They  claim  that  limiting  carriers  to  a 
single  trade  name  will  dramatically 
impact  a  number  of  large  carriers  in 
ways  that  the  FMCSA  may  not  have 
fully  considered. 

FMCSA  Response 

The  FMCSA  agrees  with  the 
commenters.  The  FMCSA  will  consider 
requests  for  assignment  of  individual 
USDOT  numbers  to  corporate  divisions 
on  a  case-by-case  basis.  While  the 
FMCSA  does  not  wish  to  limit  an 
organization's  flexibility,  or  its  ability  to 
promote  a  trade  name,  we  nevertheless 
must  consider  whether  the  assignment 
of  multiple  USDOT  numbers  to  a  single 
corporate  entity  will  compromise  the 
integrity  of  the  collection  and 
processing  of  safety  data. 


Principal  Place  of  Business  Address 

With  regard  to  the  proposed  language 
concerning  the  requirement  for  motor 
carriers  to  display  only  the  location  of 
their  principal  place  of  business,  the 
ATA.  the  NPTC.  UPS.  CF.  Roadway 
Express.  Yellow  Corporation.  NAVL.  the 
Georgia  Public  Service  Commission,  and 
a  number  of  other  motor  carriers  and 
associations  strongly  oppose  any  change 
to  the  existing  regulation.  Most  argue 
that  the  principal  place  of  business 
address,  being  the  third  way  to  identify 
the  motor  carrier  (after  the  USDOT 
number  and  the  single  trade  name),  does 
not  help  much  if  the  first  two  are  correct 
or  incorrect.  While  most  commenters 
agree  that  some  type  of  number  is 
needed  to  help  match  safety  records, 
they  don't  believe  that  the  address  of  the 
principal  place  of  business  provides  the 
same  benefit.  They  believe  the  cost  to 
the  motor  carrier  to  accomplish  the 
change  definitely  outweighs  any 
perceived  advantage. 

The  New  York  State  DOT  opposes  the 
proposal  because  it  believes  that  motor 
carriers  would  be  prohibited  from 
displaying  the  location  where  a  CMV  is 
customarily  based.  The  agency  cited  an 
example  of  a  motor  carrier  of  passengers 
that  has  acquired  various  New  York 
based  carriers.  New  York  prefers  to 
retain  the  location  identification  to  aid 
them  in  tracking  the  performance  of  the 
individual  subsidiaries. 

FMCSA  Response 

The  FMCSA  agrees  with  the 
commenters;  the  motor  carrier  name  and 
the  unique  USDOT  number  should  be 
sufficient  to  properly  identify  the  motor 
carrier.  The  FMCSA  does  not  believe  it 
is  necessary  to  include  in  the  final  rule 
the  requirement  to  display  the  city  and 
State.  As  UPS  noted,  unless  there  is  an 
error  in  the  collection  of  the  original 
data,  there  should  be  no  instance  in 
which  two  motor  carriers  have  both  the 
same  name  and  the  same  USDOT 
number.  The  use  of  an  address  does  not 
ensure  the  accurate  collection  of  data 
and  imposes  an  additional  and 
unjustified  burden  on  the  industry. 

As  for  the  comments  of  the  New  York 
State  DOT,  the  final  rule  does  not 
require  motor  carriers  to  mark  their 
motor  vehicles  with  the  city  and  State, 
but  does  not  prohibit  the  practice  either. 
The  FMCSA  believes  that  many  motor 
carriers  will  continue  to  display  the  city 
and  State  for  marketing  purposes  and  to 
maintain  a  connection  to  the  local 
communities  they  serve. 

Periodic  Update  of  the  Form  MCS-150 

The  ATA.  Distribution  and  LTL 
Carriers  Association.  New  York  State 


DOT,  and  AWHMT  have  suggested  the 
FMCSA  require  motor  carriers  to 
periodically  update  the  information 
contained  on  the  MCS-150.  They  say 
the  information  initially  reported  on  the 
Form  MCS-150  may  change  over  time. 
Inasmuch  as  the  FMCSA  uses  this 
information  to  calculate  a  motor 
carrier's  accident  rate  for  safety  rating 
purposes,  the  commenters  believe  the 
FMCSA  has  a  vested  interest  in 
requiring  a  periodic  update  of  Form 
MCS— 150  to  ensure  the  integrity  of  the 
data. 

FMCSA  Response 

The  1996  ANPRM  on  the  unified 
information/registration  system  (61  FR 
43816)  addresses  this  issue.  One  of  the 
questions  included  there  was  the  same 
as  that  asked  by  the  AWHMT.  the  ATA, 
and  the  New  York  DOT. 

Section  217  of  the  Motor  Carrier 
Safety  Improvement  Act  of  1999 
requires  the  FMCSA  to  require  motor 
carriers  to  periodically  update  the 
information  they  provide  in  the  form 
MCS-150.  An  initial  update  is  required 
by  December  2000.  Periodic  updates 
would  be  required  not  more  frequently 
than  once  every  two  years.  The  FMCSA 
will  address  this  provision  in  a  separate 
rulemaking  action. 

Marking  of  Foreign  and  Intrastate  Motor 
Carriers'  Po.ver  Units 

The  AWHMT  requested  that  the 
FMCSA  consider  if  there  is  a  potential 
for  reciprocity  between  the  CMV 
marking  requirements  of  Canada  and 
Mexico  and  those  currently  contained  in 
and  proposed  for  the  FMCSRs. 

UPS  commented  that  motor  carriers 
subject  to  the  FMCSA's  regulations  that 
operate  portions  of  their  fleets  within 
single  jurisdictions  are  subject  to  the 
additional  marking  requirements  of 
those  jurisdictions.  For  example.  State 
Public  Utilities  Commissions  often 
impose  their  own  marking 
requirements.  UPS  stated  that  it.  as  well 
as  other  motor  carriers  and  the  ATA. 
had  filed  comments  in  Docket  MC  96- 
25  (Motor  Carrier  Replacement 
Information/Registration  System,  now 
DOT  Docket  1997-2349]  recommending 
that  the  USDOT's  marking  requirements 
be  the  sole  method  to  identify'  CMVs 
operated  by  motor  carriers  under  the 
FMCSA's  jurisdiction. 

The  NYSMTA  asked  the  FMCSA  to 
consider  preempting  the  marking 
requirements  of  State  or  local 
jurisdictions  for  vehicles  bearing 
USDOT  numbers  that  are  not  domiciled 
within  that  jurisdiction.  The  NYSMTA 
noted  that  a  city  requires  the  marking  of 
a  street  address.  The  Missouri  DMCRS 
requested  that  States  be  allowed  to 
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confinut!  to  rwjiiire  display  of  additional 
information,  such  as  tht?  CiVVV  or  the 
GVVVR.  on  powt'r  units  that  are 
registered  solely  for  intrastate  operation. 

GROWMARK  was  concerned  that 
States  mav  require  different  liniefranies 
from  the  FM('SA  for  implementing  a 
marking  reciuirement 

The  AVVHMT  referenced  the 
Hazardous  Materials  Transportation  Act 
(Public  Law  101-«15.  104  Stat.  :1244. 
November  IB,  1990)  safety  permit 
provisions,  not  vet  implemented  bv  the 
FMCSA  It  asked  if  the  FMCSA  might 
consider  a  requirement  for  displaying 
the  IJSDOT  number  on  the  CMVs  of 
motor  carriers  engaged  in  the 
transportation  of  hazardous  materials  in 
intrastate  commenie  as  an  initial  step 
toward  implementing  the  permit 
system 

FMCSA  Rusponsf 

Concerning  reciprocal  marking 
requirements  among  the  United  Stales. 
Canada,  and  Mexico,  the  general 
requirements  contained  in  "ijJQO  21  have 
been  in  place  since  1954  for  for-hire 
motor  carriers  operating  in  interstate 
commerce.  They  have  been  in  place 
since  1988  for  private  motor  carriers 
operating  in  interstate  commerce.  No 
other  commenters  raised  this  issue,  and 
the  FMCSA  is  not  aware  that  the 
provisions  have  caused  t;ompliance 
difficulties  for  foreign-based  motor 
carriers 

Concerning  the  questions  raised  by 
the  NYSMTA  about  a  local  jurisdiction's 
requirement  for  listing  a  full  street 
address,  and  the  Missouri  DMC:SR's 
question  about  a  State's  requirement  for 
the  display  of  a  CVW  or  C.VWR  on 
intrastate-only  CMVs.  any  other 
identifying  information  may  continue  to 
be  displayed,  as  long  as  it  is  not 
inconsistent  with  other  tj  390  21 
requirements.  Responding  to 
GROWMARK's  comment,  the  marking 
requirement  proposed  will  apply  only  to 
motor  carriers  operating  in  interstate 
commerce.  The  FMCSA  anticipates  that 
States  would  allow  these  motor  carriers 
the  phase-in  period  established  in  this 
rulemaking  action. 

Finally,  concerning  the  AWHMTs 
comment  concerning  the  potential  for 
issuing  USDOT  numbers  to  intrastate 
motor  carriers  transporting  hazardous 
materials,  the  agency  is  continuing  to 
address  permitting  in  a  separate 
rulemaking  action. 

Submittal  ofMCS-lSl)  and  Displciv  of 
i'SDOT  Xumbrr  I  'pan  Coninifiu  in^f 
Operations 

The  FMC;SA's  current  regulation 
requires  that  all  new  motor  carriers 
submit  a  Form  MCS-150  to  the  agency 


within  90  days  of  commencing 
operations  The  NPRM  proposed  that  all 
new  motor  carriers  submit  a  Form  MCS- 
150  to  the  FMCSA  before  comment:ing 
operations  The  NPRM  also  proposed 
that  all  ("MVs  added  to  a  motor  carrier's 
fleet  on  or  after  the  effective  date  of  the 
rule  must  display  the  motor  carrier's 
USDOT  number  before  being  put  into 
service 

The  FM(«SA  received  no  adverse 
comments  on  this  prfivision  of  the 
NPRM  The  final  rule  will  implement  it 
as  proposed. 

Time  to  Comply  With  Regulations 

Commenters'  responses  pertaining  to 
the  proposed  length  of  time  for  motor 
carriers  to  comply  with  the  marking 
requirements  (two  years  for  the  USDOT 
number  and  five  years  for  the  principal 
place  of  business  and  single  trade  name) 
varied  widely.  Commenters  suggested 
phase-in  periods  that  varied  from  two 
years  for  some  of  the  smaller  motor 
carriers  to  seven  years  for  those  carriers 
having  large  fleets.  Some  commenters 
suggested  the  FMCSA  consider  a  single 
date  for  motor  carriers  to  meet  all  the 
requirements.  Yellow  Corporation,  for 
example,  suggested  a  conversion  period 
of  three  years,  claiming  it  would  reduce 
the  overall  costs  to  carriers  and  would 
provide  adequate  time  for  the  training  of 
enforcement  officials.  Other 
commenters.  such  as  the  NPTC  and 
NAVL,  contended  that  five  years  was  a 
more  appropriate  phase-in  period 
because  many  fleets  turn  over  their 
equipment  over  that  interval.  They  did 
support  the  provision  in  the  NPRM 
requiring  vehicles  added  to  a  fleet  be 
marked  with  the  USDOT  number  when 
placed  into  service. 

FMCSA  Response 

The  FMCSA  has  decided  to  proceed 
with  the  original  time  frames  outlined 
in  the  NPRM.  The  final  rule  requires  the 
motor  carrier  to  display  its  USDOT 
number  within  two  years  of  the  effective 
date  of  this  rule  and  its  single  trade 
name  or  DBA  name  within  five  years  on 
CMVs  that  are  currently  in  service.  All 
new  CMVs  entering  the  fleet  must  meet 
all  the  marking  requirements  before 
being  put  into  service.  The  FMCSA 
believes  that  these  time  frames  will 
allow  motor  carriers  to  meet  the 
marking  requirements  without  creating 
either  an  administrative  or  economic 
hardship. 

As  stated  previously,  the  FMCSA  will 
eliminate  the  requirement  for  motor 
carriers  to  display  the  city  and  State  on 
the  side  of  their  vehicles. 


Marking  of  Driveaway  and  Short-Term 

Rental  Vehicles 

The  ATC  Leasing  Clompany  and  the 
NATA  requested  that  the  provisions  of 
§  ,390.407.  which  were  written 
specifically  to  recognize  the  unique 
operational  needs  of  driveaway 
combinations,  be  left  intact.  These 
commenters  claim  that  the  elimination 
of  this  section  would  not  provide  any 
economic  or  safety  benefit  to  the  public, 
but  would  burden  those  carriers  that 
operate  driveaway  combinations  with 
unnecessary  and  costly  duplication. 

UPS  addressed  the  issue  of  marking 
short-term  rental  CMVs.  UPS  noted, 
among  other  things,  that  §390.2 1(e) 
does  not  require  the  use  of  a  temporary' 
identification  device. 

FMCSA  Response 

The  FMCSA  agrees  with  the 
comments  submitted  by  ATC  Leasing 
and  the  NATA  on  behalf  of  the 
driveaway  industry.  The  requirements 
of  §  390.407  concerning  removable 
devices  are  being  retained  and 
incorporated  into  §390.21.  The  FMCSA 
responds  to  UPS  that  the  proposed 
language  for  §  390.21(e)  is  substantially 
identical  to  that  of  the  current 
§  390.23(e).  except  that  the  agency  will 
no  longer  require  display  of  the  lessor's 
city  or  community  and  State.  Neither 
the  current  nor  the  proposed  regulation 
require  use  of  a  temporary  identification 
device  on  short-term  rental  vehicles. 

Contracts  and  Certificates  of  Insurance 

The  ATA.  the  NASTC.  and 
approximately  170  motor  carriers 
commented  that  many  of  their  written 
contracts  and  certificates  of  insurance 
made  available  to  the  shipping  public 
identify  them  by  their  MC  number.  They 
contend  the  FMCSA  has  not  estimated 
the  cost  to  the  shipper  and  broker 
community  of  changing  existing 
contracts  to  use  a  new  system  so  that 
each  motor  carrier  can  be  identified  by 
a  USDOT  number.  They  also  believe  it 
is  important  for  public  warehousing 
purposes  that  the  existing  'MC  number" 
in  their  contract  appear  on  the  door  of 
the  equipment  maiking  pickups.  This 
allows  verification  that  the  freight  is 
being  tendered  to  the  properly  licensed 
and  insured  motor  carrier  with  whom  a 
contract  was  signed.  The  majority  of  the 
motor  carriers  commenting  suggested 
the  FMCSA  allow  "for  hire  "  carriers  to 
continue  to  use  the  MC  number  as  a 
primary  identifier  for  all  aspects  of  their 
operation  and  let  the  private  carriers 
continue  to  use  the  USDOT  number. 

FMCSA  Response 

There  is  no  Federal  requirement  that 
motor  carriers  display  their  MC  number 
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on  contracts  or  certificates  of  insurance. 
This  practice  was  developed  by  the 
motor  carrier  industry  for  its  own 
purposes  and  may  be  continued  if  the 
industry'  chooses.  The  regulation 
requires  motor  carriers  to  display  the 
USDOT  number  on  both  sides  of  their 
power  units.  It  does  not  require  motor 
carriers  to  remove  the  MC  number, 
although  they  are  encouraged  to  refrain 
from  displaying  the  MC  number  on  new 
or  repainted  CMVs  once  the  rule 
becomes  final. 

The  FMCSA's  use  of  the  USDOT 
number  for  CMV  identification  is 
premised  upon  its  use  in  a  safety 
context.  The  MC  number  is  used  by  the 
FMCSA.  process  agents,  and  insurance 
companies  to  track  the  process  of  a  for- 
hire  motor  carrier's  application  for 
registration,  status  of  insurance,  and 
other  requirements.  The  FMCSA's 
MCMIS  includes  both  the  MC  and 
USDOT  numbers,  as  do  many  other 
records  used  by  motor  carriers.  Shippers 
and  others  can  verify  the  identification 
of  a  for-hire  motor  carrier  with  the 
FMCSA  online,  or  via  telephone,  using 
either  number.  Motor  carriers  should 
also  make  their  clients  aware  of  the 
change  in  the  regulations.  Taken 
together,  these  measures  should  aid 
them  in  verifying  that  the  freight  is 
being  tendered  to  the  properly  licensed 
and  insured  motor  carrier  with  whom  a 
contract  was  signed. 

States  Assigning  USDOT  Numbers 

The  New  York  and  the  Iowa 
Departments  of  Transportation  both 
commented  on  the  States'  issuance  of 
interstate  and  intrastate  USDOT 
numbers.  Each  State  supports  the  use  of 
the  USIX)T  number  as  the  unique 
identifier  essential  for  tracking  motor 
carrier  safety  performance  data.  In 
addition,  both  States  wanted  the  final 
rule  to  make  perfectly  clear  that  States 
can  issue  USDOT  numbers  to  both 
interstate  and  intrastate  motor  carriers. 
New  York  recommended  the  FMCSA 
provide  batch  filing  to  the  States  to 
convert  intrastate  carriers  to  a  USDOT 
numbering  system  (using  a  unique  State 
suffix).  The  NYDOT  argued  that  the 
present  system  is  too  cumbersome  and 
time  consuming;  it  would  take  five  years 
to  convert  all  the  intrastate  carriers  in 
New  York  to  the  USDOT  nimiber  using 
the  current  mechanisms.  New  York  says 
batch  processing  is  an  absolute  must 
and  the  FMCSA  should  directly  assist 
the  States  in  converting  intrastate 
carriers  in  as  short  a  time  frame  as 
possible, 

FMCSA  Response 

The  States  involved  in  the  PRISM 
project  have  been  given  access  to  the 


MCMIS  Census  database  to  issue 
USDOT  numbers  to  interstate  carriers. 
As  part  of  the  project,  prior  to  the 
issuance  of  International  Registration 
Plan  (IRP)  documents,  the  entity 
registering  vehicles  is  required  to  have 
a  USDOT  number  and  each  vehicle 
must  have  a  USDOT  number  assigned  to 
it.  If  a  carrier  does  not  have  a  USDOT 
number  at  the  time  of  registration,  a 
Form  MCS-150  must  be  provided  so 
that  the  State  can  issue  the  USDOT 
number  necessary  to  complete  the 
vehicle  registration  process. 

The  FMCSA  has  given  the  States  cui 
option  to  issue  USDOT  numbers  to  their 
intrastate  carriers.  Currently,  11  States 
are  adding  the  Form  MCS-150 
information  for  these  carriers 
individually  through  direct  access  to  the 
MCMIS  Census  database  The  system 
issues  a  USDOT  number  as  each  carrier 
is  entered  into  the  database. 

New  York  already  has  existing 
databases  on  their  intrastate  carriers  and 
has  requested  that  the  FMCSA  develop 
a  process  for  the  batch  issuance  of 
USDOT  numbers.  The  FMCSA  has 
developed  procedures  necesseuy  to 
support  this  process  and  expects  to 
begin  pilot  testing  by  mid-2000.  The 
agency  anticipates  that  the  first  test 
State  will  be  New  York  and  that  the 
pilot  test  wrill  last  for  several  months. 
Assuming  the  pilot  test  is  successful, 
other  interested  States  will  then  be  able 
to  use  this  process. 

Marking  oflntermodal  Container 
Chassis  and  Trailers 

The  South  Carolina  Trucking 
Association  and  the  New  Jersey  Motor 
Truck  Association  requested  the 
FMCSA  to  define  an  intermodal 
container  chassis  as  a  CMV  and  its 
owner  as  a  motor  carrier  engaged  in 
interstate  commerce.  They  believe  that 
intermodal  chassis  equipment  is  unique 
enough  to  require  the  owners  to  display 
their  own  USDOT  number,  and  that  this 
requirement  would  go  a  long  way 
towards  establishing  responsibility  for 
the  care,  maintenance,  and  condition  of 
chassis  equipment. 

Bonanza  Bus  Lines  recommends  that 
all  trailers  display  a  USDOT  number  on 
both  sides  and  on  the  rear, 

FMCSA  Response 

Maintenance  of  intermodal  container 
chassis  and  trailers  is  being  addressed 
in  a  separate  agency  action,  and  will  not 
be  addressed  in  this  final  rule.  In 
response  to  a  petition  filed  by  the  ATA 
and  the  ATA  Intermodal  Conference, 
the  agency  published  an  ANPRM  (64  FR 
7849,  February  17,  1999).  The 
petitioners  contended  that  motor 
carriers  have  minimal  opportunity  to 


maintain  intermodal  container  chassis 
and  that  the  parties  who  do  have  the 
opportunity  often  fail  to  do  so.  The 
FMCSA  agreed  to  consider  revisions  to 
the  requirements  in  parts  390  and  396 
of  the  Federal  Motor  Carrier  Safety 
Regulations  (FMCSRs)  that  place  upon 
motor  carriers  tlie  responsibility  for 
maintaining  this  equipment.  As  part  of 
this  process,  the  FMCSA  held  three 
public  hearings  in  late  1999  to  gather 
information  on  the  extent  of  this 
problem  and  to  receive  feedback  on  the 
solution  proposed  by  petitioners,  i.e..  to 
mandate  joint  responsibility  between 
the  "equipment  provider  "  and  the 
motor  carrier  for  maintaining  this  type 
of  intermodal  equipment.  The  FMCSA 
will  decide  these  issues  and  others 
raised  by  the  commenters  in  the 
rulemaking  involving  intermodal 
containers,  chassis  and  trailers. 
Accordingly,  comments  of  the  South 
Carolina  Trucking  Association  and  the 
New  Jersey  Motor  Truck  Association 
will  be  submitted  to  that  docket  for 
consideration. 

With  respect  to  Bonanza  Bus  Lines' 
comment,  the  NPRM  did  not  consider 
marking  of  CMVs  other  than  power 
units;  extending  its  provisions  to  cover 
them  would,  be  beyond  the  scope  of  this 
rulemaking.  The  ICC  first  required  self- 
propelled  CMVs  to  be  marked  in  1954, 
The  agency  has  undertaken  several 
rulemakings  concerning  CMV  marking 
in  the  last  12  years.  Although  the  agency 
has  occasionally  received 
correspondence  concerning  marking  of 
trailers,  the  FMCSA  does  not  believe 
this  additional  marking  is  necessary. 

Marking  of  Small  For-Hire  Passenger 
Vehicles 

The  Georgia  Public  Service 
Commission  requested  the  FMCSA  to 
clarify  the  marking  requirements 
applicable  to  smaller  for-hire  passenger 
vehicles  (designed  to  transport  7  to  15 
passengers)  that  are  subject  to  the 
FMCSA's  registration  requirements,  but 
not  to  the  remainder  of  the  FMCSRs. 

FMCSA  Response 

On  September  3, 1999,  the  agency 
published  an  NPRM  (64  FR  48518) 
concerning  the  applicability  of  specific 
provisions  of  the  FMCSRs  to  this  class 
of  passenger  vehicles.  That  action 
responded  to  congressional  direction 
contained  in  section  4008(a)  of  the 
Transportation  Equity  Act  of  the  21st 
Century  (TEA-21)  (Piib.  L.  105-178,  112 
Stat.  107,  June  9,  1999),  which  amended 
the  definition  of  the  term  "commercial 
motor  vehicle"  found  at  49  U,S,C.  31132 
to  cover  vehicles  "designed  or  used  to 
transport  more  than  8  passengers 
(including  the  driver)  for 
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(  nnipt'Ms.itum  '   .\miiii^  hIIht  thini^s.  tln' 
.Scplcnihrr  I  N'l'KM  prnposcd  to  riMjuiri' 
thdt  niotnr  (  .irniTs  npcrating  ( !M\s 
(i(vsi^nt'(l  iir  usrd  to  transport  (jctwccn  <) 
.imi  15  p^Lsst'ii^rrs  (hk  ludmn  the  drurr) 
for  ((im[)tM)scitiiin  tile  ,i  iiintdr  (  .irrifr 
idi'iitific  ation  rcpnrt  ami  mark  their 
(  :M\'s  with  a  I  SIH  )']'  mimht-r  .uid  nth<'r 
idciitifving  uiform.itinii  (i  c  .  naii.r  {ir 
tradi'  iiami'  and  .iddri'ss  nl  the  [)nii(  ipal 
pla(  (■  lit  hiisint'ssl    In  an  interim  fin.il 
rule  puhlishfd  that  s.mie  d,i\ .  the 
iigoncv  amended  the  !>tatiiti)r\  definitnin 
i)f  a  (IMV  to  he  (.imsistent  with  the 
ri]A-lil  definition,  hut  it  exem[)ted  this 
I. lass  (it  motor  larners  troin  the  [■"NKSRs 
for  six  months,  In  allow  the  l'M(  iSA 
time  to  ^.ittier  additioii.il  information  on 
this  po[)iiiation  of  carriers  and  to 
complete  the  rulemakmi^  ac  tion    The 
F-'MCSA  is  re\'iewim;  comments  to  that 
do(  ket  and  [ilans  to  issue  ,i  hii.il  rule  in 
the  nt!ar  future 

Markiiiii  til  Pii  K'l'p  Tnu  ks 

The  Colorado  Dep.irlment  ot  I'uhlii 
Safet\  snugesti'd  thi?  FM(!SA  adopt  a 
rule  that  it  h.is  implemented    Many 
pick-up  trill  ks  do  not  meet  tln' 
(iefinition  ot  .i  ( .M\'  e\( cpt  vv  hen 
pulling  <i  trailer   (Colorado  .illou  s  the 
trailer,  instead  of  the  power  unit,  to  he 
marked  if  the  power  unit  has  a  ( A'WK 
of  10, 000  pounds  or  less    This  allows 
some  farmers,  i  ontraclors.  ,ind  small 
husinesses  to  use  their  vehn  les  for 
person, d  (onve\  ance,  sui  h  as  \  ai  atioiis 
iind  errands   Main  homeowner 
associations  have  i dvenants  prohihitini; 
cumnierc  i.d  vehu  les  from  p.irkini;  in 
their  residential  .ireas   in  main  ( .ises, 
this  would  inc  hide  a  pn  k-up  sul)|e(  t  to 
the  present  m.irkinu  reijuirements  in 
t?.i4()^l 

FStCSA  Hes/jonsr 

rlie  [■'M(:S,\  helieves  that  the  |)ouer 
unit  should  carrv  the  motor  i  arrier 
identific  >ition   The  motor  carrier 
continues  to  have  the  responsihilitv  for 
ensuring  the  trailer  it  .k  i  epts  meets  the 


safetv  requirements  of  the  l"M(;SRs 
Motor  (  arriers  wlio  use  their  [)ersonal 
pii  k  ups  for  business  [)urposes  (an  affix 
tempor.irv  signs  ,ind  remove  them  when 
nei  essarv 

VV'/);(  It's  [  itdfi  IiitiTinittr!]t  l.rusi'  iind 
Short-TfTin  lifiitnl 

The  TRALA  stated  it  supported  the 
\1'[<.M  as  written   The  AM.SA  and 
.\AV1.  requested  the  FM(  :.S.\  to  i  onslder 
adding  .»  new.  iinKiue  rule  that  would 
address  tiie  household  goods, 
intermittent  lease  issue  The  m.un  focus 
Would  mirror  the  (  imi  ept  .idopted  h\ 
the  international  I'uel  Tax  Agreement 
(IiT.\)  in  that   i  vehu  le  leased 
intermittentiv  to  a  household  goods 
(  arrier  would  he  allowed  to  dis[il<iv  both 
the  agent's  ,ind  the  motor  (  arriers 
inarkint!  information  linked  hv  tho 
phr.ise  "interleased  tu." 

I'MCSA  Hrspoiisf 

A  spec  lal  provision  in  the  marking 
rule  lor  tlie  household  goods  industrv  is 
not  ne(  essarv  if  the  industrv  wishes  to 
displav  the  household  goods  agent's 
name  and  authoritv  number,  in 
(  oniuiK  tion  with  the  household  goods 
(  arriers  name  and  I  'SIJOT  number,  the 
I-'M(1SA  would  not  oh|ect    Ihe  rule 
alreridv  ,illov\s  tor  other  identifying 
mtorm.ition  to  be  dis[)laved  on  the  f".M\' 
as  long  as  it  is  not  inconsistent  with  the 
intormatioii  reijnired  in  *?.i4().21 

KMt;SA  Estimates  of  the  Costs  and 
Benefits 

'I"he  !'M(„S.\  ti.is  ( iimpleted  a  final 
regiilatorv  evaluation  (P"RK|  comparing 
the  projec  ted  s.ifetv  benefits  ot  a 
retrofitting  re(|uirem(!nt  to  the  potential 
e(  oiioiiiK  impac  t  on  the  motor  carrier 
industrv    The  following  disc  ussiim 
siimm.iri/es  the  l-'MdSA  s  analysis  A 
(  opv  ot  the  c  oinpli'te  r-'RIv  is  available 
lor  rev  lew  in  the  doc  ket. 

Cost 

I'liis  rule  would  recpiire  all  former  iC.C 
motor  I  ominoii  and  i  ontrai  t  c  arriers  to 


mark  th.-ir  CMVs  with  a  "IJSDOT 
Numl)er  ■  cind  the  legal  name  of  the 
business  (Mitity  that  owns  or  controls  the 
motor  larrif^r  operation,  or  the  "doing 
business  as"  name,  as  they  appear  on 
the  Form  M(;S-15l)  Many  carriers  with 
authoritv  from  the  former  iC"C  alrciady 
inc  lude  their  legal,  or  [3BA  name,  on  the 
both  sides  of  their  vehicles 

The  vast  ma|ority  of  carriers  will  use 
either  stenc  ils  or  dec  als  for  marking,  >is 
ttiese  are  the  cdieapest  methods   The 
FMC;SA  assumed  that  small  carriers  will 
use  individual  stencil  kits,  medium 
I  arriers  will  use  larger  kits,  anci  large 
( .irriers  will  use  individually  developed 
dec  als   Price  estimates  are  shciwn  in 
tablc>  1    We  .issumed  that  changing  a 
name  is  51)  perf:ent  more  expensive  than 
(hanging  a  DC3T  number 

The  agency  estimates  :hat  tlie  avcragt; 
time  to  affix  a  DOT  number  would  be 
libout  12  nunutes.  Adding  a  new  name 
was  also  assumed  to  rt^juire  12  minuti's. 

Because  this  is  a  simple  [irocedun?. 
we  assumed  'hat  the  marking  would  f)e 
placed  by  ;  lass  A  mechanics,  at  an 
average  cost  of  Si  5  per  hour.  Therefore, 
the  labor  cost  is  -SH  to  apply  a  DOT 
number  and  an  additional  S3  for  a  name 
c  hange.  Table  1  displays  thes(>  figures, 
along  with  ttie  total  labor  and  material 

(  (1st 

The  FMCSA  has  determined  that  the 
opportunity  (ost  of  this  rule  is 
negligible  or  nonexistent,  for  twn 
reasons   First,  vehicles  will  onlv  he 
placed  out  of  service  for  12  to  3B 
minutes,  which  is  too  brief  a  period  to 
have  earned  any  measurabh?  amount  nf 
revenue   Second,  virluaiiv  all  vehicles 
would  be  available  at  no  opportunity 
;  ost  (in  non-revenue  produc:ing  service 
and  not  being  serviced)  for  12  to  3h 
minutes  sometime  in  the  two-year 
phase-in  periocl  Thereforf^  the  F'MCSA 
does  not  believe  there  is  an  opportunity 
cost  asscK  iated  with  this  rule. 


Carrier  si^e,  by  oumher  nl  power  units 


Table  1.— Estimated  Cost  of  Marking,  by  Carrier  Size 

Material  cost   per  vehicle 


Labor  cost,  per  vehicle 


DOT  number  Name  DOT  eurnber    | 


Name 


Total  cost,  per 
vehicle 


1-6  

7-20  

21  99 

100-999 

1000* 

Unspecilied 


S8 
6 
4 
2 
1 
6 


S12 
9 
6 
3 

1.50 
9 


S3 
3 
3 
3 
3 
3 


$3 
3 
3 
3 

"3 
3 


$26 
21 
16 
11 
9 
21 


There  .ire  75.737  c.irriers  with 
authoritv  from  the  former  l(.(.,  but  the 
I(!C  did  not  lollec  t  inform. itiou  .ibout 


the  number  of  V  ehii  les  o[)erateci  per 
I  .irrier   However   FMCSAs  MCMi.S  has 


informaticm  on  the  number  nf  power 
units  per  carrier. 
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Table  2  shows  how  the  agency 
estimated  the  number  of  power  units 
per  carrier  size  class.  We  applied  the 
MCMIS  distribution  of  carriers  by  size 
to  the  75.737  carriers  registered  by  the 
former  ICC.  The  first  column  shows  the 
breakdown  of  for-hire  carriers  by 


number  of  power  units  from  MCMIS. 
The  term  "unspecified"  means  that  the 
FMCSA  has  no  information  on  the 
number  of  vehicles  operated  by  the 
motor  carrier.  The  third  column  from 
the  left  shows  the  assumed  number  of 
carriers  in  each  size  group  regulated  by 


the  former  ICC.  The  last  column  shows 
the  estimated  number  of  power  units  in 
each  size  class.  We  assumed  that 
unspecified  carriers  have  at  least  three 
vehicles,  since  the  FMCSA  tends  to 
have  the  least  information  about  the 
smaller  carriers. 


Table  2.— Estimated  Number  of  For-Hire  Carriers  and  Vehicles  Regulated  by  the  Former  ICC,  by  Carrier 

Size 


Garners  by  number  of  vehicles 


Percent  ot  MCMIS 
carriers 


Estimated  numtjer 
of  earners  regu- 
lated by  former 
ICC 


Estimated  numtjer 
of  vehicles  regu- 
lated by  former 
ICC 


1-6                                                             

55.2 
10.1 

5 

1 
28.7 

41.800 

7.624 

3.772 

778 

21.763 

87  665 

7-20                    

88.109 

21-99     

158.033 

100-t-                                

323.636 

Unspecified  .• 

65.289 

Total    

100 

75.737 

722.732 

Motor  carriers  are  currently  required 
to  place  either  the  MC  or  the  USDOT 
number  on  their  vehicles.  In  addition, 
the  majority  of  carriers  already  display 
either  their  legal  names  or  their  DBA 
names.  We  were  unable  to  locate  any 
information  concerning  the  percent  of 
vehicles  regulated  by  the  former  ICC 
that  currently  display  a  USDOT  number 
or  a  legal,  or  DBA,  name.  For  our 
baseline  analysis,  we  conservatively 
estimated  that  only  10  percent  of 
eligible  carriers  already  display  a 


USDOT  number,  while  80  percent 
already  display  their  legal,  or  DBA. 
names.  Therefore,  the  FMCSA  estimates 
that  90  percent  of  eligible  carriers  or 
650,458  vehicles  will  require  a  new 
DOT  number  (.9  x  722,732).  and  20 
percent  of  eligible  carriers  or  144.546 
will  need  a  new  name  (.2  x  722,732).  If 
a  greater  percentage  of  vehicles  already 
display  either  a  DOT  number  or  a  v^lid 
name,  the  cost  of  this  rule  will  be  lower 
than  the  FMCSA's  estimate. 

The  total  undiscounted  cost  of  this 
rule  is  S5.7  million.  With  a  7  percent 


discount  rate  and  assuming  that  1/x  of 
all  vehicles  are  marked  each  year  (where 
X  equals  the  phase-in  period — two  years 
to  comply  with  the  requirement  to  affix 
the  USDOT  number  to  both  sides  of 
their  CMVs.  and  five  years  to  comply 
with  the  additional  requirements  to 
display  the  legal  name  or  a  single  trade 
name  on  the  CMVs  currently  in  their 
fleet)  the  total  discounted  cost  equals  S5 
million.  Table  3  shows  the  breakdown 
of  costs  bv  carrier  size. 


Table  3. — Undiscounted  Cost  of  Proposal  by  Carrier  Size 


Size 


Material 


Lat)or 


Total 


Percent  total 
cost 


Per  earner 


1-6  

7-20  

21-99  

100-t-  

Unspecified 

Total  ... 


$841,587 

S289.295 

$1,130,882 

19.9 

$27  05 

634,382 

290.759 

925.141 

16.2 

121.35 

758,557 

521.508 

1 ,280.066 

22.5 

339  36 

607,416 

1.067.999 

1.675.4152 

29.4 

2.153  49 

470,079 

215.453 

685.532 

12.0 

31  50 

3.312.021 


2,385.014 


5.697.036 


100.0 


2.67275 


Not  surprisingly,  the  cost  per  carrier 
increases  with  carrier  size.  This  rule 
would  cost  the  smallest  carriers  (those 
with  fewer  than  six  power-units)  about 
$27  and  the  largest  carriers 
approximately  $2,150.  The  same  pattern 
is  evident  within  each  size  class  (i.e., 
carriers  with  one  vehicle  pay  less  than 
those  with  six).  As  a  result  of  this,  small 
carriers,  which  compose  65  percent  of 
all  carriers  regulated  by  the  former  ICC, 
bear  approximately  20  percent  of  the 
total  cost  of  this  rule. 

Given  the  relatively  modest  cost  of 
this  rule,  only  a  small  number  of 
accidents  would  need  to  be  prevented  to 
make  it  cost  beneficial.  We  estimate  that 


this  rule  would  cost  carriers  $5.7 
million  (undiscounted),  with  the  cost 
spread  through  the  five  years  following 
promulgation.  The  DOT  guidelines 
mandate  use  of  a  threshold  value  per 
fatality  prevented  of  $2  7  million.  Thus, 
the  benefits  of  this  rule  would 
approximately  equal  the  costs  if  two 
fatalities  were  prevented  over  five  years. 
Other  combinations  of  crashes  avoided 
(fatality,  injury,  and  property-damage- 
only)  could  also  drive  the  benefits  of 
this  rule  above  its  costs,  with  the  precise 
figures  depending  on  the  severity  of  the 
non-fatality  accidents.  The  FMCSA 
believes  that  this  rule  is  based  on  a 
reasoned  determination  that  the  benefits 


justify  the  cost.  The  FMCSA  also 
believes  that  this  rule  could  lead  to  the 
prevention  of  a  small  number  of 
accidents,  and  thus  prove  cost 
beneficial. 

Benefits 

The  benefits  of  this  rule,  although 
significant,  are  difficult  to  quantifv'  The 
primary  benefit  would  be  an 
improvement  in  the  FMCSA's  ability  to 
identify'  problem  carriers  and  take 
action  to  reduce  the  potential  for  harm 
to  the  public  from  these  carriers.  The 
action  taken  would  depend  upon  the 
severity  of  the  problem.  Extremely 
dangerous  carriers,  such  as  those  with  a 


35294 


Federal  Register  /  Vol    (\r>.  No.   107 /Friday.  June  2.  2000/RuIps  and  Regulations 


cnnsistfintlv  hi>;h  (iiit-nf-scrv  u  c  ((MIS) 
r.itc  or  with  a  urciti-r  than  cvixm  tt-d 
iuiiiUmt  ot  a<:(  ulcnts,  (  nuhi  hi'  ti)r(  cd  tn 
<lis<  ontinuf  uptTafinns   (Earners  ,vith 
less  seven'  |)riihiem>  i  nilld  he  targeted 
for  edui  aliiiiiai  iiiitri'ai  h  and  other 
enfon  eiueiit  ,u  tlons    Whde  tile  I'MCS.X 
prni;ranis  i  .iiinnt  i-iitiri-K  ehnim.ite  the 
threat  tmin  uiiN.de  carritTS.  we  hehe\e 
ihev  (  .in  help  redlK  e  the  ne^^hi^ent 
hehav  Kir  th.it  ie.uis  In  a(  (  idents    The 
extreme  action  nl  tai^inj^  .i  c.irrier  out  nf 
hiisiness  woiihi  eliminate  the  danRerous 
t)ehavior  of  risks  (  arners  eniireU 
The  I-'MCSA  is  not  auareof  ,iii\ 
.iiteraatives  whu  h  ,u  i  omphsh  tlie  s.uiie 
liotils  with  h'ss  hurden    I'fie  j^oal  of  this 
remilation  i.s  to  improve  the  ai^ent  \  s 
ahihtv  to  a.ssi^n  inspec  tmns  and  c  r-ishes 
to  the  (  orrei  t  motor  i  arners  To 
a(  lomphsh  this  l;o,iI,  the  .lueiii  \  iinist 
he  ahie  to  ( orrei  tl\  nientds  theoperator 
of  a  motor  vehi(  le  (hir  uii;  .in  iiispei  tii  .ii 
or  ,itler  a  i  r.ish    Hi^h  te.  |i  identifr  ation 
methods  exist,  hut  lhe\  reipiire  vehu  les 
to  he  e(|uip(ied  With  .1  transponder  th.it 
hrnad(  .ists  a  uni(|ue     tin>.',erpruil       The 

I  ost  ol  these  units  is  sienitli  anll\    tll'^tl'T 

(h.iii  th st  of  addine  ,i  I  .sl)(  ) T 

iiuiiiher  or  <i  new  name  to  ,i  |)ii\\ri  unil 
hi.idchliiiii  tr.inspoiider  re.iders  would 
he  needed  to  ideiitifv  a  \eiii(  le  s  owner 
While  It  would  he  posslhle  (.llheit 

expensive)  to  provide  ail  iiispei  tors 
uitli  readers,  tins  would  he 

prohllutl\  e|\    .-xpeiiMve  tor  ,11  (  idi'lll 

iiiveslii;,iti  irs   i;iveii  the  larv;e  iiumlier  o| 
I  lilslies.  their  L;eoi;i,i|itili    dispersion, 
.ind  tlie  numlier  !■!  poln  e  oltii  ers  who 
report  onlv  .i  small  numher  ot  i  raslies 

As  .III  aiteriiiitive  lo  iiLirkiiit;  hoth 
side.sof  theCMV  witli  the  IsDOI 
numher,  the  ,it;eiH  v  .ilso  ((Hisidered 
.illovviiie  ,1  driver  to  m. lint, nil  tlie 
re(|uired  iiifor(r..ition  on  p.iper  iiiNide 
the  vehii  le  While  this  would  he  less 
exjiensive.  there  were  several  prohlems 
with  thi>  .ip|)ro,i(  h    i'lrst.  drivers 
.ilreadv  maint.iin  .i  numher  of 
documents  with  simil.ir  information 
and  thev  may  have  .m  iiu  enti\  e  to 
[irovidean  in\estiL;.itint;  offii  er  w  itli  th<' 
in'  orre(  t  (<o(  uiiient  (or  m.iint.nn  that 
the\  do  not  have  the  appropriate 
do(  uiniMit)  under  some  cir(  uinsl.im  es 
In  .iililition.  duruie  c.r.ishes  inveslie.itors 
mav  not  have  ,ii:(  ess  to  .in  oniio.ird 
doi  ument  due  to  such  tfungs  as  fires, 
j.immed  doors  due  to  a  crash,  or  .i 
hazardous  material  spill 

In  order  to  minimi/e  the  irii[).i(  t  ol 
this  rule,  the  ['MCi.S.X  is  reipiiruiL;  a  two 
year  phase-in  [leriod  for  the  I  SDOI 
numher  reipurement  and  .i  fi\e-\e.ir 
phase-in  for  the  ley.il  n.ime  or  single 
tr.ide  n.ime  requirement    This  will  give 
small  (  .irriers  (,iiid  olhersi  .imple  time  to 
comply  with  the  markin.u  rule  without 
sitjnificantiv  ilisriiptine  their  operations 


Thf>  FM("SA's  intention  is  not  onlv  to 
imfirove  safety,  liut  to  .ichieve 
consistency  and  uniformity  and  lower 
the  cost  of  Rnforcement  an(f  compliance 
for  the  government,  the  motor  i  arrier 
iiidiistrv ,  .ind  the  e,. ner.il  pulilu 

KulemakinK  Analyses  and  .Notiies 

Kxeiutive  Order  12866  (Regulatory 
Planning  and  Review)  and  DOT 
Regulatory  Policies  and  Procedures 

11, e  FMCS.X  h.is  dotermined  that  this 
.i(  tion  IS  .1  sit;nifi(  .int  reyul.ilorv  ai  tion 
within  the  me.miii!;  o|  i'xei  utiv f  Order 

I  Jrtdt)  .111(1  si^nifi(  ,ini  within  the 
me.iiiinv;  ol  the  Di'p.irtmenl  ot 

I'r.iiisport.itiou  s  reL;ul,itor\  (joIk  les  and 
proi  I'diire-,    rile  I'NK  !.S.\  h.is  prepared  a 
tin.il  refill, itoi\  ev  .iluatioii  of  llie 
•  •(  oiioniii    inip.u  t  the  rei;ul.ilor\  irhan^es 
u  I II  li.iv e  on  the  motor  i  .irrier  indusirv 

\  (  opv  ol  th''  linal  remil.itorx  ev.iluation 

1^   IIK   lud.  li   in  the  di  K   k<'t   file 

I'iMi  to  the  I'liiniu.ition  ol  the  ICXJ, 
most  lor  hir<'  iiioioi  i  arriers  wnre 
reipiired  to  I  ilii.iin  1(  .1 .  .uithorilv  in  order 

to  oper.lle  111  iliterst.ite  (  ommenc 

(iarriers  w  tin  li  were  er.uited  I(;c 
operatint,;  lulhorilv  vvre  ,ilso  t;iven  an 
\{  X  .  i\ni  ket  numher,  will  I  li  thev  were 
rec|Uired  to  di-.pl, IV    on  liotll  side>  of  •'.!(  ll 

jiower  unit 

(    .(111. 'Is  ,ue  ,il-,o  rei|iiireil  lo  display 
Itli'ir  II. one  ,iiid  .iddri'ss  (i  ilv   ,llld  .St.lte) 

on  hoih  allies  ol  their  power  units   A 

I  .irrier  mav  display  anv  n.tme  under 

w  till  h  it  oper.ites  The  address  must  b«' 
111''  pniii  i().il  pi. ice  of  husiness  or  the 
tirmin.il  where  the  vehu  le  is  Iik  .ited 
rile  IMC.SA  uses  the  ISDOT  lUUllher 

to  fr,ii  k  ( .irrier  performam  e,  primarilv 
V  i.i  the  M(  '.MLS  ,1  m.unfr.ime  i  omputer 
system  It  (  ont.iins  motor  ( .irner  data 
Irom  .1  variety  of  sources   roadside 
iiiNpei  lions,  accadenl  reports,  s.ifetv  .nid 
(  ompli.uii  e  reviews,  and  enlorc  enient 
a(  lions 

The  MfiMl.S  is  the  liiK  h[un  of  a 
numher  of  the  FM(!,S.\s  [irograms. 
I'eder.il  .ind  .Si.ite  field  personnel  use 
the  NKiMIS  to  initiate  eiifont'inenl 
,i(  tioiis  ,ind  I'dut  .ition.il  outreai  h 
lirogr.iiiis   Dv  using  the  data,  potentially 
unsafe  carriers  can  he  t.irgeted  for 
.ittention.  often  ini  hiding  (  omjiliance 
ri'v  lews  (!.irriers  t  ould  he  ITiggcd  as 
uns.ife  if  .1  high  [>er(  ent.ige  of  their 
vehu  les  were  [)l.i(  ed  out-of-siTVlce 
during  ,i  ro.idside  safety  inspection,  or 

II  thev  I'xperieni  e  an  above  average 
nuiiiher  ot  ,11  (  idents   The  F''M(!.S  \ 
.iiialvsts  linil  m.in.igers  use  the  database 
lor  .in.ilvsis  purposes,  ini  hiding 
monitoring  over. ill  trends  and 
ev.ilu.itmg  program  effectiveness 

In  order  to  i  onnet  t  inlormatitm  from 
disp.ir.ite  soiirc:es.  a  unu]ue  identifier  is 
reipiired   For  MCMI.S.  the  li.SDOT 


numher  serves  as  the  uniijue  identifier. 
Without  this  number,  there  is  no  way  to 
assign  accidents,  inspections,  and  other 
events  to  the  Cfirrect  motor  carrier. 

The  existence  of  two  idenflfit:ation 
numbers,  the  KX./MC  and  the  TSDOT 
numbers,  combined  with  a  lack  of 
( onsistf'Hcv  in  the  names  displayed  on 
vehicles,  limits  the  effectiveness  of  tfie 
FMfi.SA's  s.ifetv  programs.  Identification 
problems  (such  as  tliose  listed  above) 
1  ould  result  in  a  failure  of  the  FMCSA 
to  .ittrihute  a  crash,  or  an  OO.S 
inspection    to  the  correct  carrier   In  V\ 
19M(),  the  FM(:,S.\  was  unable  to  mati  h 
IJ  pen  ent  of  roadside  inspections  to  the 
1  orri'(  t  motor  carrier.  For  accidents,  the 
noM-mat(  h  rati-  was  M)  percent.  This 
failure  rate  me.ins  that  the  I'MCl.SA  is 
unaw.ire  of  some  i  .irriers'  poor  safety 
ri'<  ords   ,iiid  tlie>e  carriers  do  not 
re(  live  thi'  .ittention  their  safety  record 
merits,  such  as  a  safety  review  or 
edu(  alumal  assistance   As  a  result. 
(  rashes  o(  (  ur  that  this  oversight  might 
have  forestalled. 

In  order  to  eliminate  thest?  problems 
<ind  im[)rove  safefv  and  the  well-being 
of  the  puhlii  .  the  FMCl.SA  is  reijuiring 
.ill  for-hire  interstate  i  .irriers  formerly 
regulated  hv  th''  Hi   to  disjilav  their 
I  .SHOT  number  on  their  vliicles 
(priv.ite  (  .irriers  ,ire  .ilre.idv  siibjec  t  to 
this  reipiiremeiit)  This  rule  would 
reipiire  .ill  (  ommer(  i.il  motor  vehicles, 
new  or  used,  added  to  a  motor  ( .irrier's 
fleet  to  have  a  I'.SDOT  number 
displ.ived  .ifter  the  effe(  live  date  of  tins 
fin.il  rule  ( )wners  of  these  vehu  les 
would  also  be  required  to  pl.ice  eitlier 
their  leg.il  name,  or  a  single  trade  name, 
on  their  vehif  les. 

Fxisting  vehi(  les  which  do  not 
undergo  a  (  hange  in  fiwnership  would 
be  required  to  display  a  I'SDOT  number 
within  two  years  of  the  effective  d.ite  of 
this  rule  Owners  of  existing  vehicles 
vsould  have  five  years  to  comply  with 
the  n.ime  recjuiremi'nts. 

Regulatory  Flexibility  Act 

In  e ompliance  with  the  Regulatory 
Flexibility  Act  (5  IJ  S.C  (im-612).  the 
agency  has  evaluated  the  effects  of  this 
rule  on  small  entities.  The  economic 
impacts  of  this  rule  are  discussed  in  the 
regulator)'  flexibility  analysis,  a  copy  of 
which  is  in  the  doc:ket.  Based  on  its 
analysis,  the  FMCSA  believes  that  this 
rule  will  affect  a  substantial  number  of 
small  entities,  but  will  not  have  a 
significant  (»conomic  impact  on  them.  In 
( ompliance  with  the  Regulatory 
Flexibility  Act.  the  FMCSA  certifies  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

The  FMCSA  estimates  that  41,800 
carriers  with  six  or  fewer  power  units 
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will  be  covered  by  this  regulation,  as 
will  another  7,600  with  7  to  20  power 
units.  Our  estimates  indicate  motor 
carriers  with  fewer  than  six  power-units 
would  absorb  about  26  percent  of  all 
costs.  This  rule  would  cost  the  smallest 
carriers  (those  with  fewer  than  six 
power-units)  about  $27  per  vehicle. 
Those  small  motor  carriers  with  7  to  20 
vehicles  would  incur  a  cost  of  $21  per 
vehicle.  As  a  result  of  this,  the  smallest 
carriers,  which  compose  65  percent  of 
all  carriers  regulated  by  the  former  ICC, 
bear  approximately  20  percent  of 
$5,696,036.  the  total  cost  of  this 
proposal.  The  FMCSA  does  not  see  this 
as  a  substantial  financial  burden  on 
small  entities. 

Executive  Order  13132  (Federalism) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
13132.  It  has  been  determined  that  this 
rulemaking  does  not  have  a  substantial 
direct  effect  on  States,  nor  would  it  limit 
the  policymaking  discretion  of  the 
States.  Nothing  in  this  document 
directly  preempts  any  State  law  or 
regulation. 

Executive  Order  12372 
(Intergovernmental  Review) 

Catalog  of  Federal  Domestic 
Assistance  Program  Number  20.217, 
Motor  Carrier  Safety.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental 
consultation  on  Federal  programs  and 
activities  do  not  apply  to  this  program. 

Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act 
of  1995  (PRA)  (44  U.S.C.  3501-3520), 
Federal  agencies  must  obtain  approval 
from  the  Office  of  Management  and 
Budget  (OMB)  for  each  collection  of 
information  they  conduct,  sponsor,  or 
require  through  regulations.  An  analysis 
of  this  rule  has  been  made  by  the 
FMCSA,  and  it  has  been  determined 
that  it  will  affect  the  approved  form 
(MCS-150)  associated  with  a  currently- 
approved  information  collection 
covered  by  OMB  Control  No.  2126-0013 
(formerly  2125-0544).  The  wording  in 
the  Notice  section  of  the  MCS-150  will 
change;  burden  hours  and  numbers  of 
respondents  will  not  change  as  a  result 
of  this  Final  Rule.  However,  a  revised 
estimate  that  reflects  more  accurate 
numbers  of  respondents  and  the  time  to 
complete  the  MCS— 150  was  done  and 
submitted  to  the  OMB  in  June  1999.  The 
OMB  approved  that  revision  to  the 
information  collection  on  October  4, 
1999;  the  approval  period  runs  through 
October  31.  2002. 


The  NPRM  that  was  published  on 
June  16,  1998,  solicited  public 
comments  on  these  information 
collection  requirements  as  a  component 
of  the  NPRM  action.  A  summarv'  of  the 
comments  that  addressing  the  MCS-150 
was  previously  provided  to  the  OMB. 
Comments  were  neutral  to  favorable;  in 
fact,  several  commenters  asked  the 
FMCSA  to  consider  requiring  motor 
carriers  to  provide  regular  updates  of 
information  contained  in  the  MCS-150. 
A  single  State  commenter  contended 
that  the  MCS-150  contains  superfluous 
information,  discouraging  States  from 
using  it  to  identify  intrastate  motor 
carriers.  However,  that  State  did  not  cite 
specific  examples  of  data  elements  or 
information  categories  it  believed  to  be 
confusing  or  redundant. 

Section  390.19(a)  changes  the 
requirement  of  when  Form  MCS-150 
must  be  filed  from  "within  90  days  after 
beginning  operations"  to  "before 
commencing  operations."  This  change 
will  be  reflected  on  Form  MCS-150  in 
the  Notice  section  on  the  form;  however, 
it  will  not  affect  the  burden  hours  for 
this  information  collection. 

The  NPRM  also  included  a  proposed 
requirement  that  certain  motor  carriers 
submit  an  updated  Form  MCS-150  to 
the  FMCSA  within  90  days  from  the 
effective  date  of  the  rule.  This  proposed, 
updated  form  would  only  have  been 
required  from  those  motor  carriers  that 
were  using  a  name  for  their  business 
that  was  not  one  of  the  two  names  on 
the  MCS-150  had  filed  with  the  agency. 
The  FMCSA  has  eliminated  this 
proposed  requirement  from  the  final 
rule,  along  with  the  additional  burden 
hours  it  would  have  created. 

Estimated  Annual  Reporting  Burden 

Number  of  respondents:  50,000  @  20 
minutes  per  respondent. 

Burden  Hours:  16,667, 
National  Environmental  Policy  Act 

The  agency  has  analyzed  this 
rulemaking  for  the  purpose  of  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4321  et  seq.)  and  has 
determined  that  this  action  does  not 
have  any  effect  on  the  quality  of  the 
environment. 

Unfunded  Mandates  Reform  Act  of 
1995 

This  rule  does  not  impose  a  Federal 
mandate  resulting  in  the  expenditure  by 
State,  local,  or  tribal  governments,  in  the 
aggregate,  or  by  the  private  sector,  of 
$100  million  or  more  in  any  one  year. 
"2  U.S.C.  1531  ef  seq." 


Executive  Order  12630  (Taking  of 
Private  Property) 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  E.O.  12630, 
Governmental  Actions  and  Interference 
with  Constitutional  Protected  Property 
Rights. 

Executive  Order  12988  (Civil  Justice 
Reform) 

This  action  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
E.O.  12988.  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Executive  Order  13045  (Protection  of 
Children) 

We  have  analyzed  this  action  under 
Executive  Order  13045.  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  concern  an  envirormiental  risk 
to  health  or  safety  that  may 
disproportionately  affect  children. 

Regulation  Identification  Number 

A  regulation  identification  number 
(RIN)  is  assigned  to  each  regulatory- 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory- 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  each  year.  The  RIN  contained 
in  the  heading  of  this  document  can  be 
used  to  cross  reference  this  action  with 
the  Unified  Agenda. 

List  of  Subjects 

49  CFR  Part  385 

Highway  safety,  Motor  carriers,  Motor 
vehicle  safety. 

49  CFR  Part  390 

Highway  safety.  Motor  carriers.  Motor 
vehicle  identification  and  marking, 
Reporting  and  recordkeeping 
requirements. 

Issued  on:  May  2.5.  2000. 
Clyde  ].  Hart,  Jr., 

Acting  Deputy  Administrator 

In  consideration  of  the  foregoing,  the 
FMCSA  amends  title  49,  Code  of 
Federal  Regulations,  chapter  III,  parts 
385  and  390,  as  follows: 

PART  385— SAFETY  RTNESS 
PROCEDURES 

1.  The  authority  citation  for  part  385 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  104.  504.  ,521(b)|,Tl(Aj. 
5113,  31136.  31144.  31502:  and  49  CFR  1  73. 

§§385.21  and  385.23    [Removed] 

2.  Remove  §§  385.21  and  385.23. 
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Appendix  A  to  Part  385 — (Removed 
and  Reserved] 

3.  Remove  and  reserve  apptiiidix  A  to 
part  385,  Form  M("S-15(),  Motor  (Carrier 
Identification  Report 

PART  390— FEDERAL  MOTOR 
CARRIER  SAFETY  REGULATIONS; 
GENERAL  [AMENDED] 

4.  The  authority  citation  for  part  390 
is  revised  to  read  as  follows: 

.Authority:  4')  r  S  C    li.lOl,  l.i'«)2    11 1  i2. 
n  lit,   111  Hi,  .nM)2.   11504.  ciiui  sei     204, 
t'lib    1.    104-HH.  lOM  S\M   HOI.  'Ml  (49  I'.S.C: 
701  nott'l:  Hrui  4<)(:KK  1  7.1 

§390.19    [Redesignated  as  §390.17] 

5.  Redesignate  §390. 19  as  t>39{)  17 
B   A  New  <}  390.19  reads  as  follows: 

§  390. 1 9    Motor  carrier  identification  report. 

(a)  All  motor  carriers  conducting 
operations  in  interstate  commerce  shall 
file  a  Motor  (Carrier  Identification 
Report,  Form  M(',S-150.  before 
commencing  operations. 

(b)  The  Motor  tlarrier  Identification 
Report,  Form  MC;S-150,  with  complete 
instructions,  is  available  from  all 
FM(;SA  .Service  C"(!nters  and  Division 
offices  nationwide  and  from  the 
FMCSA's  web  site  at:  http:// 

www. mcs.dot.gov/ facts  fi^s/ 
forwspuhs  htm  or  by  calling  l-HOO- 
832-5660. 

(c)  The  completed  Motor  Carrier 
Identification  Report.  Form  M(;S-150, 
shall  be  filed  with  the  FMCSAs  Office 
of  Data  Analysis  and  Information 
Systems,  400  .Seventh  Strwt,  SW., 
Washington,  DC  20590.  A  for-hire  motor 
carrier  should  submit  the  Form  MCS- 
150  along  with  its  application  for 
operating  authority  (Form  OF'-l]  to  the 
appropriate  address  referenced  on  that 
form  or  mav  submit  it  separately  to  the 
address  mentioned  in  this  section. 

(d)  Only  the  legal  name  or  a  single 
trade  name  of  the  motor  carrier  may  be 
used  on  the  motor  carrier  identification 
report  (Form  MCS-150). 

(e)  A  motor  carrier  that  fails  to  file  a 
Motor  Carrier  Identification  Report, 
Form  MC»S-150,  or  furnishes  misleading 
information  or  makes  false  statements 
upon  Form  MCS-150,  is  subject  to  the 
penalties  prescribed  in  49  C'.S  (^ 
521(b)(2l(B). 

(f)  Upon  receipt  and  processing  of  the 
Motor  Carrier  Identification  Report, 
Form  MCS-150,  the  FMCSA  will  issue 
the  motor  carrier  an  identification 
number  (IJSDOT  number)  The  motor 
carrier  must  display  the  number  on  each 
self-propelled  CMV.  as  defined  in 

§  390.5,  along  with  the  additional 
information  required  by  §390.21. 


(.\[)[)ri)\f'ii  tn  the  Officf  of  .Maiidgement  and 
Hiidgfl  undtT  (  ontroi  number  212fj— 0013] 

7   Revise  §  390.21  to  read  as  follows: 

§  390.21     Meriting  of  CMVs. 

(a)  Cjeneral  Every  self-propelled 
C]MV',  as  defined  in  §  390.5,  subject  to 
subc;hapter  B  of  this  chapter  must  be 
marked  as  specified  in  paragraphs  (b), 
(c).  and  (d)  of  this  section. 

(b)  Nature  of  marking  The  marking 
must  display  the  following  information: 

( 1 )  The  legal  name  or  a  single  trade 
name  of  the  motor  carrier  operating  the 
self-propelled  CMV,  as  listed  on  the 
motor  carrier  identification  report  (Form 
MC;S-150)  and  submitted  in  accordance 
with  §390.19. 

(2)  The  motor  carrier  identific:atio.i 
number  issued  by  the  FMCSA,  preceded 
by  the  letters   •IJSDOT" 

(3)  If  the  name  of  any  person  other 
than  the  operating  c:arrier  appears  on  the 
(!MV.  th<!  name  of  the  operating  carrier 
must  be  followed  by  the  information 
required  by  paragraphs  (b)(1),  and  (2)  of 
this  section,  and  be  preceded  by  the 
words  "operated  by  " 

(4)  Other  identifying  information  may 
be  displayed  on  the  vehicle  if  it  is  not 
inconsistent  with  the  information 
required  by  this  paragraph. 

(5)  Each  motor  c;arrier  shall  meet  the 
following  requirements  pertaining  to  its 
operation: 

(i)  .Ml  f;MVs  that  are  part  of  a  motor 
carrier's  existing  fleet  on  July  3,  2000, 
and  which  are  marked  with  an  ICCMC' 
number  must  come  into  compliance 
with  paragraph  (b)(2)  of  this  section  by 
luly  3.  2002 

(li)  All  CMVs  that  are  part  of  a  motor 
carriers  existing  fleet  on  July  3,  2000, 
and  which  are  not  marked  with  the  legal 
name  or  a  single  trade  name  on  both 
sidf!s  of  their  CMVs.  as  shown  on  the 
Motor  Carrier  Identification  Report, 
Form  MC;S-150,  must  come  into 
compliance  with  paragraph  (b)(1)  of  this 
section  by  fuly  5,  2005. 

(iii)  All  (]MVs  added  to  a  motor 
carrier's  fleet  on  or  after  |uly  3,  2000, 
must  m»>et  the  requirements  of  this 
st><:tion  before  being  put  into  service  and 
operating  on  public  ways. 

(c)  Size,  shape,  location,  and  color  of 
marking  The  marking  must — 

( 1 )  Appear  on  both  sides  of  the  self- 
propelled  CMV; 

(2)  Be  in  letters  that  contrast  sharply 
in  color  with  the  background  on  which 
the  letters  are  placed; 

(3)  Be  readily  legible,  during  daylight 
hours,  from  a  distance  of  50  feet  (15.24 
meters)  while  the  CMV  is  stationary-; 
and 

(4)  Be  kept  and  maintained  in  a 
manner  that  retains  the  legibility 


required  by  paragraph  (c)(3)  of  this 
section. 

(d)  Construction  and  durability.  The 
marking  may  be  painted  on  the  CMV  or 
may  consist  of  a  removable  device,  if 
that  device  meets  the  identification  and 
legibility  requirements  of  paragraph  (c) 
of  this  section,  and  such  marking  must 
be  maintained  as  required  by  paragraph 
(c)(4)  of  this  section. 

(e)  Rented  CAfX's  A  motor  carrier 
operating  a  self-propelled  CMV  under  a 
rental  agreement  having  a  term  not  in 
excess  of  30  calendar  days  meets  the 
reauirements  of  this  section  if: 

(l }  The  CMV  is  marked  in  accordance 
with  the  provisions  of  paragraphs  (b) 
through  (d)  of  this  section;  or 

(2)  The  CMV  is  marked  as  set  forth  in 
paragraph  (e)(2)(i)  through  (iv)  of  this 
section: 

(i)  The  legal  name  or  a  single  trade 
name  of  the  lessor  is  displayed  in 
accordance  with  paragraphs  (c)  and  (d) 
of  this  section. 

(ii)  The  lessor's  identification  number 
preceded  by  the  letters  "USDOT"  is 
displayed  in  accordance  with 
paragraphs  (c)  and  (d)  of  this  section; 
and 

(iii)  The  rental  agreement  entered  into 
by  the  lessor  and  the  renting  motor 
carrier  conspicuously  contains  the 
following  information: 

(A)  The  name  and  complete  physical 
address  of  the  principal  place  of 
business  of  the  renting  motor  carrier: 

(B)  The  identification  number  issued 
the  renting  motor  carrier  by  the  FMCSA, 
preceded  by  the  letters  'USDOT,  "  if  the 
motor  carrier  has  been  issued  such  a 
number.  In  lieu  of  the  identification 
number  required  in  this  paragraph,  the 
following  may  be  shown  in  the  rental 
agreement: 

(1)  Information  which  indicates 
whether  the  motor  carrier  is  engaged  in 
"interstate"  or  "intrastate"  commerce; 
and 

(2)  Information  which  indicates 
whether  the  renting  motor  carrier  is 
transporting  hazardous  materials  in  the 
rented  CMV; 

(C)  The  sentence:  "This  lessor 
cooperates  with  all  Federal,  State,  and 
local  law  enforcement  officials 
nationwide  to  provide  the  identity  of 
customers  who  operate  this  rental 
CMV;  and 

(iv)  The  rental  agreement  entered  into 
by  the  lessor  and  the  renting  motor 
carrier  is  carried  on  the  rental  CMV 
during  the  full  term  of  the  rental 
agreement.  See  the  leasing  regulations  at 
49  CFR  376  for  information  that  should 
be  included  in  all  leasing  documents. 

(f)  Driveaway  services.  In  driveaway 
services,  a  removable  device  may  be 
affixed  on  both  sides  or  at  the  rear  of  a 
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single  driven  vehicle.  In  a  combination  removable  device  must  display  the  legal  8.  Revise  §  390.27  to  read  as  follows: 

driveaway  operation,  the  device  may  be  name  or  a  single  trade  name  of  the 

affixed  on  both  sides  of  any  one  unit  or  motor  carrier  and  the  motor  carriers  §  3^-27    Locations  of  motor  carrier  safety 

at  the  rear  of  the  last  unit,  the  USDOT  number.  service  centers. 

Service  center  Territory  included  Location  of  office 

I ■ 1 

Eastern  CT.  DC,  DE,  MA,  MD.  ME,  NJ.  NH,  NY.  PA,  PR,  Rl.  VA,  VT.  City  Crescent  Building.  #10  South  Howard  Street   Suite  4000 

WV,  Baltimore,  MD  21201-2819 

Midwestem  ,      lA.  IL.  IN,  KS.  Ml.  MO,  MN,  NE,  OH,  Wl  19900  Govemors  Drive.  Suite  210.  Oiympia  Fields   IL  60461- 

1021 

Southem  AL,  AR.  FL.  GA,  KY,  LA,  MS,  NC,  NM,  OK,  SC,  IN,  TX  61  Forsyth  Street.  SW.  Suite  17X75.  Atlanta.  GA  30303-3104 

Western  American  Samoa,  AK,  AZ.  CA,  CO,  Guam.  HI,  ID,  Mariana  Is-  201   Mission  Street,  Suite  2100.  San  Francisco,  CA  94105- 

lands,  MT.  ND,  NV,  OR,  SD,  UT,  WA.  WY  1838 


§§390.401,  390.403,  390.405  and  390.407 
(Subpart  D)  [Removed] 

9.  In  part  390,  remove  subpart  D, 
consisting  of  §§390.401,  390.403, 
390.405  and  390.407. 

|FR  Doc.  00-13697  Filed  6-1-00;  8:45  am) 
BILUNG  CODE  4910-22-(> 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  pnor  to  the  adoption  of  the  final 
rules 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Sarvic* 
7  CFR  Part  1216 

[FV-00-1216-PR] 

Peanut  Promotion,  Research,  and 
Information  Order;  Amendment  No.  1 
To  Add  a  Public  Member  to  the 
National  Peanut  Board 

agency:  Agricultural  Marketing  Service. 
USDA. 


ACTION:  Proposed  rule. 


summary:  This  rule  would  add  a  puhli( 
member  djid  alternate  to  the  National 
Peanut  Board  (Board).  The  Board 
administers  the  Peanut  Promotion, 
Research,  and  InfonnatKm  Order  (Order) 
under  the  supervision  of  the  U.S. 
Department  of  Agriculture  (USDA  or  the 
Department).  This  rule  would  also  add 
the  authority  for  producers  in  minor 
peanut-pri)ducing  states  to  conduit 
nominations  by  mail  ballot,  make 
changes  related  to  the  addition  of  the 
public  member,  and  eliminate  obsolete 
language.  The  addition  of  a  publi( 
member  is  to  provide  fur  additional 
input  from  the  public  and  increase  the 
opportunity  for  diversity  on  the  Board 
The  other  proposed  changes  arc 
intended  to  facilitate  effective 
administration  of  the  program. 
DATES:  August  1 .  2000. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  proposed  rule  to:  Docjket 
Clerk.  Research  and  Promotion  Branch, 
Fruit  and  Vegetable  Programs  (FV). 
Agricultural  Marketing  Service  (AMS), 
USDA.  Stop  0244,  Room  253.'i-S,  1400 
Independence  Avenue.  SW. 
Washington,  DC  20250-0244 
Comments  should  be  submitted  in 
triplicate  by  August  1,  2000  and  will  be 
made  available  for  public  inspection  at 
the  above  address  during  regular 
business  hours  or  on  the  Internet  at 
www.ams.usda.gov/fv/rpb.html. 
Comments  may  also  be  submitted 
electronically  to: 


Malinda.Farmer@usda.gov.  All 
comments  should  reference  the  docket 
number  and  the  date  and  page  number 
of  this  issue  of  the  FederaJ  Register.  A 
copy  of  this  rule  may  be  found  at 
www.ams.usda.gov/fv7rpdocketlist.htm. 
Pursuant  to  the  Paperwork  Reduction 
Act  of  199.5  (PRA).  also  send  comments 
regarding  the  accuracy  of  the  burden 
estimate,  ways  to  minimize  the  burden, 
including  through  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology,  or  any  other 
aspect  of  this  collection  of  information, 
to  tbt!  above  address.  Comments 
( oncerning  the  information  collection 
under  the  PRA  should  also  be  sent  to 
the  Desk  Officer  for  Agriculture,  Office 
of  Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget. 
Washington.  DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 

Daniel  R  Williams  II.  Research  and 
Promotion  Branch.  FV.  AMS,  USDA. 
Room  25;J5-S,  Stop  0244.  Washington, 
DC  20250-0244;  toll  free  telephone 
number  (888)  720-9917,  or  facsimile 
(202) 205-2800 

SUPPLEMENTARY  INFORMATION:  The  rule  is 
issued  under  the  Peanut  Promotion, 
Research,  and  Information  Order  (Order) 
(7  CFR  part  1216)  The  Order  is 
authorized  under  the  r>)mmodify 
Promotion,  Research,  and  Information 
Act  of  1996  (Act)  (Pub.  L.  104-427,  7 
U.S.C.  7401-7425) 

Question  and  Answer  Overview 

Why  Is  I  'SDA  Proposing  To  Add  a 
Publn  Mffmher  to  the  Sational  Peanut 
Hoard' 

A  public  member  and  alternate  could 
provide  valuable  feedback  to  the  Board 
in  developing  its  consumer  programs.  In 
addition,  these  non-industry  positions 
would  increase  the  opportunity  for 
women,  minorities,  and  persons  with 
(fisahilities  to  serve  on  the  Board. 

H'/iv  Is  I  'SDA  Proposing  To  Allow 
Producers  in  Minor  Peanut-Producing 
States  To  Nominate  Persons  To  Serve  as 
the  AtLarge  Member  and  Alternate  of 
the  Board  by  Mail  Ballof 

Allowing  producers  in  minor  peanut- 
producing  states  to  make  nominations 
for  the  at-large  member  and  alternate  of 
the  Board  by  mail  ballot  would  help 
ensure  grater  participation  in  the 
nomination  process,  particularly  in 
tho.se  states  with  a  small  number  of 


producers  who  are  not  located  in  close 
proximity. 

How  Long  Do  I  Have  To  Comment  on 
This  Proposed  Rule''' 

You  have  60  days  to  comment  on  this 
proposal  That  means  that  your  written 
comments  must  be  received  by  August 
1.  2000.  You  may  mail,  fax,  or  e-mail 
vour  comments.  In  addition,  you  have 
60  days  to  provide  written  comments  to 
OMB  on  the  paperwork  burden 
associated  with  this  proposal  Those 
comments  must  be  received  by  the  same 
date. 

Executive  Orders  12866  and  12998  and 
the  Regulatory  Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  justice 
Reform.  It  is  not  intended  to  have 
retroactive  effe<:t.  Section  524  of  the  Act 
provides  that  the  Act  shall  not  affect  or 
preempt  any  other  Federal  or  State  law 
authorizing  promotion  or  research 
relating  to  an  agricultural  commodity. 

Under  Section  519  of  the  Act,  a 
person  subject  to  the  Order  may  file  a 
petition  with  the  Secretary  of 
Agriculture  (.Secretary)  stating  that  the 
Order,  any  provision  of  the  Order,  or 
any  obligation  imposed  in  connection 
with  the  Order,  is  not  established  in 
accordance  with  the  law,  and  requesting 
a  modification  of  the  Order  or  an 
exemption  from  the  Order.  Any  petition 
filed  challenging  the  Order,  any 
provision  of  the  Order  or  any  obligation 
imposed  in  connection  with  the  Order, 
shall  be  filed  within  two  years  after  the 
effective  date  of  the  Order,  provision  or 
obligation  subject  to  challenge  in  the 
petition.  The  petitioner  will  have  the 
opportunity  for  a  hearing  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  for 
any  district  in  which  the  petitioner 
resides  or  conducts  business  shall  be  the 
jurisdiction  to  review  a  final  ruling  on 
the  petition,  if  the  petitioner  files  a 
complaint  for  that  purpose  not  later 
than  20  days  after  the  date  of  the  entry 
of  the  Secretary's  final  ruling. 

This  rule  has  been  determined  not 
significant  for  purposes  of  Executive 
Order  12866  and  therefore  has  not  been 
reviewed  by  the  Office  of  Management 
and  Budget. 

In  accordance  with  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
seq).  the  Agency  has  examined  the 
impact  of  the  proposed  rule  on  small 
entities.  The  purpose  of  the  RFA  is  to 
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fit  regulatory  actions  to  the  scale  of 
businesses  subject  to  such  action  so  that 
small  businesses  will  not  be 
disproportionately  burdened. 

There  are  approximately  25.000 
producers  and  57  handlers  of  peanuts 
who  are  subject  to  the  program.  Most 
producers  would  be  classified  as  small 
businesses  under  the  criteria  established 
bv  the  Small  Business  Administration 
(SBA)  (13  CFR  121.201),  and  most  of  the 
handlers  would  not  be  classified  as 
small  businesses.  The  SBA  defines 
small  agricultural  handlers  as  those 
whose  annual  receipts  are  less  than  $5 
million,  and  small  agricultural 
producers  are  defined  as  those  having 
annual  receipts  of  not  more  than 
$500,000  annually. 

This  rule  would  add  a  public  member 
and  alternate  to  the  National  Peanut 
Board  (Board),  add  the  authority  for 
producers  in  minor  peanut-producing 
states  to  conduct  nominations  by  mail 
ballot,  make  changes  related  to  the 
addition  of  the  public  member,  make 
changes  for  the  purpose  of  clarification 
and  consistency,  and  eliminate  obsolete 
language. 

The  information  collection 
requirements,  as  discussed  below, 
would  be  minimal.  The  addition  of  a 
public  member  and  authorizing 
producers  in  minor  peanut-producing 
states  to  conduct  nominations  for  the  at- 
large  member  and  at-large  alternate 
members  to  the  Board  by  mail  ballot 
would  not  impose  a  significant 
economic  burden  on  producers.  In  fact, 
allowing  producers  in  minor  peanut- 
producing  states  to  use  mail  balloting  is 
expected  to  facilitate  greater 
participation  in  the  nomination  process, 
particularly  in  those  states  with  a  small 
number  of  producers  who  are  not 
located  in  close  proximity. 

USDA  has  not  identified  any  relevant 
federal  rules  that  duplicate,  overlap,  or 
conflict  with  this  rule. 

Accordingly,  the  Administrator  of 
AMS  has  determined  that  this  proposed 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  business  entities. 

We  have  performed  this  Initied 
Regulatory  Flexibility  Analysis 
regarding  the  impact  of  this  proposed 
rule  on  small -entities,  and  invite 
comments  from  interested  persons 
concerning  the  potential  effects  of  the 
proposed  rule  on  small  entities. 

Paperwork  Reduction  Act 

In  accordance  with  OMB  regulations 
(5  CFR  part  1320)  which  implement  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  background 
information  form,  which  represents  the 
information  collection  requirements  that 


may  be  imposed  by  this  rule,  were 
submitted  to  OMB  and  have  been 
approved  under  OMB  control  number 
0505-0001. 

Title:  Advisory  Committee 
Membership  Background  Information. 

OMB  Number:  0505-0001. 

Expiration  Date  of  Approval:  July  31. 
2002. 

Type  of  Request:  Revision  of  a 
currently  approved  information 
collection  for  research  and  promotion 
programs. 

Abstract:  The  information  collection 
requirements  in  this  request  are 
essential  to  carry  out  the  terms  of  the 
proposed  amendment.  The  burden 
associated  with  the  background 
information  form  is  as  follows: 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  0.50  hours  per 
response  for  each  nominee. 

Respondents:  Public  member  and 
alternate  nominees. 

Estimated  Number  of  Respondents:  4. 

Estimated  Number  of  Responses  per 
Respondent:  1  every  3  years. 

Estimated  Total  Annual  Burden  on 
Respondents:  2  hours. 

Tne  estimated  annual  cost  of 
providing  the  information  by  an 
estimated  two  nominees  for  public 
member  and  two  nominees  for  alternate 
public  member  would  be  a  total  annual 
cost  of  $20.00  or  $5.00  per  nominee. 

The  additional  burden  of  four 
respondents  will  be  added  to  the 
information  collections  approved  for 
use  under  OMB  Number  0505-0001. 

Conunents  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  and  whether  it  will  have 
practical  utility;  (b)  the  accuracy  of 
USDA's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumption  used;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 

Comments  concerning  the 
information  collection  requirements 
contained  in  this  action  should 
reference  OMB  No.  0581-0001,  the 
docket  number,  and  the  date  and  page 
number  of  this  issue  of  the  Federal 
Register.  Conunents  should  be  sent  to 
the  USDA  Docket  Clerk  and  the  OMB 
Desk  Officer  for  Agriculture  at  the 
addresses  and  within  the  times  frames 
specified  above.  All  comments  received 
will  be  available  for  public  inspection 


during  regular  business  hours  at  the 
same  address.  All  responses  to  this 
notice  will  be  summarized  and  included 
in  the  request  for  OMB  approval. 

OMB  is  required  to  maxe  a  decision 
concerning  the  collection  of  information 
contained  in  this  rule  between  30  and 
60  days  after  publication.  Therefore,  a 
comment  to  OMB  is  best  assured  of 
having  its  full  effect  if  OMB  receives  it 
within  30  days  of  publication. 

The  paperwork  reduction 
requirements  for  the  use  of  mail  ballots 
within  the  minor  peanut-producing 
states  would  not  increase  the  burden 
previously  submitted  to  and  approved 
by  OMB.  Therefore,  no  additional 
burden  will  need  approval  concerning 
the  proposed  change  of  using  mail 
ballots  for  nominations  in  minor 
peanut-producing  states.  The  estimated 
annual  cost  of  providing  the  information 
by  an  estimated  number  of  35 
respondents  is  $29.17  annually  or  $0.83 
per  respondent  (35  respondents  x  .25 
hour  =  8.75  x  $10.00  per  hour  =  87,50 
dollars  per  hour/3  years  =  29.17  dollars 
per  year) 

Background 

The  Order  became  effective  on  July 
30.  1999,  after  a  national  referendum 
among  all  peanut  producers.  Under  the 
Order,  peanut  producers  are  assessed  1 
percent  of  the  total  value  of  all  farmers 
stock  peanuts,  which  generates  about 
$10  million  in  annual  revenues.  The 
program  is  administered  by  the  National 
Peanut  Board  (Board)  under  USDA 
supervision.  The  initial  Board  held  its 
first  meeting  in  Washington.  DC,  in 
March  2000. 

The  Board  is  composed  of  10 
members  and  10  alternates,  nominated 
by  producers  and  appointed  by  the 
Secretary  of  Agriculture.  There  is  one 
member  and  alternate  for  each  of  the 
nine  primary  peanut-producing  states 
and  one  at-large  member  and  alternate 
representing  all  other  peanut-producing 
states. 

Currently,  the  nine  major  peanut- 
producing  states  are  (in  descending 
order)  Georgia,  Texas,  Alabama,  North 
Carolina,  Florida,  Virginia,  Oklahoma, 
New  Mexico,  and  South  Carolina.  The 
minor  peanut-producing  states  are 
Arizona,  California,  Louisiana, 
Mississippi,  and  Tennessee. 

This  rule  would  add  the  authority  for 
the  addition  of  a  public  member  and 
alternate  public  member  to  the  Board, 
add  the  authority  for  producers  in  minor 
peanut-producing  states  to  conduct 
nominations  by  mail  ballot,  make 
changes  related  to  the  addition  of  the 
public  member,  make  changes  for  the 
purpose  of  clarification,  and  eliminate 
obsolete  language  as  explained  below. 
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Section  1216.40(a)  Efttablishmfnt  and 
membership  would  be  amended  to  add 
the  authority  for  a  public;  member  and 
alternate  to  b*;  appointed  by  the 
SetTetary  from  nominations  submitted 
by  the  Board  and  to  provide  eligibility 
rtKjuirements  for  the  public  member  and 
alternate. 

(In  December  1.5.  1999.  the  Secretary 
of  Agriculture's  Task  Force  (Task  Force) 
on  Research  and  Promotion  Programs 
issued  recommendations,  which 
covered  numerous  areas  relating  to  the 
operation  of  national  commodity 
promotion  boards  supervised  by  USDA. 
One  of  the  recommendations  was  that 
all  national  boards  should  have  at  least 
one  public  or  consumer  member. 
Subsequently,  the  North  Carolina  Farm 
Bureau  and  the  National  Fanners  Union 
requested  that  USDA  amend  the  Order 
to  add  a  public  member  and  alternate  to 
the  Board. 

Therefore,  this  rule  would  add  a 
public  member  and  alternate  to  the 
Board.  The  addition  of  the  public 
member  and  alternate  would  carrv  out 
the  recommendations  of  the  Task  Force 
The  goal  of  the  public  member  position 
is  to  prtjvide  valuable  fet^dbatik  to  the 
board  in  developing  its  ccmsumer 
programs  The  addition  of  a  public 
member  and  alternate  would  also 
increase  the  opportunity  for  women, 
minorities,  and  persons  with  disabilities 
to  serve  on  the  Board.  The  section  is 
rewritten  to  remove  language 
concerning  nominations.  Such 
information  appears  in  *j  1216.41. 

Secti<m  1216.41(a)  dominations 
would  be  amended  to  authorize 
producers  in  minor  peanut-producing 
states  to  conduct  nominations  for  the  at- 
large  member  and  at-large  alternate 
member  of  the  Board  by  mail  ballot 
This  amendment  would  help  onsur*- 
greater  participatinri  in  the  nomination 
process,  particularly  in  those  states  with 
a  small  numlwr  of  producers  who  are 
not  located  in  close  proximity  Thf 
initial  nomination  meetings  in  Fall  1999 
in  the  minor  peanut-producing  states  for 
the  at-large  member  and  alternate 
member  of  the  Board  were  not  well 
attended.  In  addition,  the  pniducer 
associations  in  several  of  the  minor 
peanut-producing  states  recjuested  that 
they  be  allowed  to  conduct  their 
nominations  by  mail  ballot.  Based  on 
experience  during  the  initial 
nominations  process,  the  Department 
believes  the  option  of  conducting 
nominations  bv  mail  ballot  in  the  minor 
peanut-producing  states  should  be 
available  to  the  producers  in  these 
states. 

Paragraph  (b)  of «» 1216.41  would  be 
revised  to  eliminate  obsolete  language 
relating  to  the  initial  nominations  to  the 


Board  and  to  correct  a  typographical 
error. 

In  addition,  a  new  paragraph  (f) 
would  be  added  to  tj  1216.41  to  require 
the  Board  to  submit  a  minimum  of  two 
nominees  for  the  public  member 
position  and  a  minimum  of  two 
nominees  for  the  alternate  member 
position  by  May  1  or  such  other  date  as 
required  by  the  Secretary.  Further, 
changes  to  §  1216.41  are  made  for  clarity 
and  consistency  of  language. 

Also  related  to  the  proposed  addition 
of  a  public  member  and  alternate,  a  new 
sentence  would  be  added  at  the  end  of 
§  1216.42  Selection  which  states  that  the 
.Secretary  shall  select  one  public 
member  and  one  alternate  public 
member  from  all  eligible  nominations 
submitted  by  the  Board. 

In  addition.  §  1216  45  Alternate 
membem  would  be  amended  to  make 
the  references  to  Board  members  more 
generic  so  that  this  provision  would 
cover  the  public  member  and  alternate 
as  well  as  the  producer  members  and 
alternates 

Further,  paragraph  fb)  n{  ^  1216.46 
Prmedure  would  be  revised  to  provide 
that  the  public  member  has  one  vote 
with  a  zero  value  of  production  at  Board 
meetings  This  paragraph  also  would  be 
revised  to  increase  the  minimum 
number  of  concurring  votes  for  approval 
of  a  Board  motion  from  five  to  six 
because  the  Board  would  have  11  rather 
than  10  members  In  addition,  editorial 
changes  were  made  for  the  purpose  of 
clarity. 

All  written  comments  received  in 
respcmse  to  this  proposed  rule  by  the 
date  specified  will  be  i:onsidered  prior 
to  finalizing  this  action. 

List  of  Subjects  in  7  CFR  Part  1216 

Administrative  practice  and 
procedure,  Advertising,  (Consumer 
Information,  Marketing  agreements, 
Peanut  promotion.  Reporting  and 
recordkeeping  requirements 

PART  1216— PEANUT  PROMOTION, 
RESEARCH,  AND  INFORMATION 
ORDER 

For  the  reasons  set  forth  in  the 
j)reamble,  7  C;FR  part  1216  is  proposed 
to  hi'  amended  as  follows: 

1  The  authority  citation  for  part  1216 
continues  to  read  as  follows: 

Authority:  7  T  .St..  7401-742.5 

2  Revise  §  1216  40(a)  to  read  as 
follows: 

§  1 21 6.40    Establl«hm«nt  and  mamtwrshlp. 

(a)  Establishment  of  a  National  Peanut 
Board.  There  is  hert?by  established  a 
National  Peanut  Board,  hereinafter 
called  the  Board,  composed  of  10 


peanut  producers,  one  public  member, 
and  their  alternates  appointed  by  the 
Secretary  as  follows: 

(1)  Ten  producer  members  and 
alternates.  One  member  and  one 
alternate  for  each  primary  peanut- 
producing  state  and  one  at-large 
member  and  one  at-large  alternate 
representing,  collectively,  the  minor 
peanut-producing  states. 

(2)  One  public  member  and  one 
alternate  member.  The  public  member 
and  alternate  member  shall  not 
represent  an  agricultural  interest  and 
shall  not  have  a  financial  interest  in.  or 
be  associated  with  the  production, 
processing,  financing,  or  marketing  of 
peanuts  except  as  a  consumer,  nor  shall 
such  members  be  a  director,  officer,  or 
employee  of  any  firm  so  engaged. 
***** 

3.  Revise  §  1216.41  to  read  as  follows: 

11216.41    Nomlnationt. 

(a)  All  nominations  authorized  under 
§  1216.40  shall  be  submitted  to  the 
Secretary  by  May  1  of  the  year  in  which 
the  terms  of  office  expire,  or  such  other 
date  as  provided  by  the  Secretary.  A 
minimum  of  two  nominees  must  be 
submitted  for  each  vacancy. 

fb)  Producer  members  and  alternates 
representing  the  primary  peanut- 
producing  states  shall  be  nominated  by 
eligible  peanut  producer  organizations 
within  each  state  as  certified  pursuant 
to  §  1216.70.  Each  organization  shall 
select  nominees  at  an  open  meeting 
among  peanut  producers  eligible  to 
serve  on  the  Board. 

(c)  The  at-large  producer  member  and 
alternate  representing  minor  peanut- 
producing  states  shall  be  nominated  by 
eligible  peanut  producer  organizations 
or  other  organizations  that  include 
peanut  producers  as  part  of  their 
membership  as  certified  pursuant  to 

§  1216.70.  Each  such  organization  may 
select  nominees  at  an  open  meeting 
among  peanut  producers  eligible  to 
serve  on  the  Board  or  by  mail  ballot. 
Any  certified  peanut  producer 
organization  representing  a  minor 
peanut-producing  state  may  nominate 
two  eligible  persons  for  eac^  member 
and  two  eligible  persons  for  each 
alternate  member. 

(d)  The  Board  shall  make  the 
nominations  for  the  public  member  and 
alternate  member. 

(e)  The  Board  shall  issue  the  call  for 
nominations  by  March  1  of  each  year  or 
such  other  date  as  provide  by  the 
Secretary. 

(f)  The  nomination  meeting  shall  be 
announced  30  days  in  advance: 

(1)  By  utilizing  available  media  or 
public  information  sources,  without 
incurring  advertising  expense,  to 
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publicize  the  dates,  places,  method  of 
voting,  eligibility  requirements,  and 
other  pertinent  information.  Such 
sources  of  publicity  may  include,  but 
are  not  limited  to,  print  and  radio;  and 

(2)  By  such  other  means  as  deemed 
advisable. 

(g)  At  nominations  meetings. 
Department  personnel  will  be  present  to 
oversee  and  to  verify  eligibility  and 
count  ballots. 

4.  Revise  §  1216.42  to  read  as  follows: 

§1216.42     Selection. 

From  the  nominations,  the  Secretary 
shall  select  the  members  of  the  Board 
and  alternates  for  each  primary  peanut- 
producing  state.  The  Secretary  shall 
select  one  member  and  one  alternate 
from  all  nominations  submitted  by 
certified  peanut  producer  organizations 
or  other  organizations  representing 
minor  peanut-producing  states.  The 
Secretary  shall  select  one  public 
member  and  one  alternate  public 
member  from  nominations  submitted  by 
the  Board. 

5.  Revise  §  1216.45  to  read  as  follows: 

§  1216.45    Alternate  members. 

An  alternate  member  of  the  Board, 
during  the  absence  of  the  member  shall 
act  in  the  place  and  stead  of  such 
member  and  perform  such  duties  as 
assigned.  In  the  event  of  death,  removal, 
resignation,  or  disqualification  of  any 
member,  the  alternate  for  that  member 
shall  act  for  the  member  until  a 
successor  for  such  member  is  selected 
and  qualified.  In  the  event  that  both  the 
member  and  the  alternate  member  are 
unable  to  attend  a  meeting,  the  Board 
may  not  designate  any  other  alternate  to 
serve  in  such  member's  or  alternate's 
place  and  stead  for  such  a  meeting. 

6.  Revise  paragraph  (b)  of  §  1216.46  to 
read  as  follows: 

§1216.46    Procedure. 

***** 

(b)  At  assembled  meetings,  all  votes 
shall  be  cast  in  person.  Producer 
member  votes  shall  be  weighted  by 
value  of  production.  The  vote  of 
producer  members  from  primary 
peanut-producing  states  shall  be 
weighted  by  the  primary  peanut- 
producing  state's  three-year  running 
average  of  total  gross  farm  income 
derived  from  all  peanut  sales.  The  at- 
large  producer  member's  vote  shall  be 
weighted  by  the  collective  value  of 
production  from  the  three-year  running 
average  of  total  gross  farm  income 
derived  from  all  peanut  sales  in  all 
minor  peanut-producing  states.  The 
public  member  shall  have  one  vote.  Any 
Board  action  shall  require  the 
concurring  votes  of  members  or 


alternates  from  states  representing  more 
than  50  percent  of  total  U.S.  gross  farm 
income  derived  from  all  peanut  sales, 
plus  an  additional  two  votes  from  any 
other  Board  members,  provided  a 
minimum  of  six  votes  concur. 


Dated:  May  26,  2000. 
Kathleen  A.  Merrigan, 

Administrator.  Agricultural  Marketing 

Service. 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  OO-ASO-21] 

Proposed  Establishment  of  Class  E 
Airspace;  Columbia,  KY 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  action  proposes  to 
establish  Class  E  airspace  at  Columbia, 
KY.  A  Global  Positioning  System  (GPS) 
Standard  Instrument  Approach 
Procedure  (SLAP),  helicopter  point  in 
space  approach,  has  been  developed  for 
Westlake  Regional  Hospital.  As  a  result, 
controlled  airspace  extending  upward 
from  700  feet  Above  Ground  Level 
(AGL)  is  needed  to  accommodate  the 
SIAP. 

DATES:  Comments  must  be  received  on 
or  before  July  3,  2000. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Docket  No. 
OO-ASO-21,  Manager,  Airspace  Branch, 
ASO-520,  P.O.  Box  20636,  Atlanta. 
Georgia  30320. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel  for 
Southern  Region,  Room  550,  1701 
Columbia  Avenue,  College  Paik,  Georgia 
30337,  telephone  (404)  305-5627. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  B.  Shelton,  Manager,  Airspace 
Branch,  Air  Traffic  Division,  Federal 
Aviation  Administration,  P.O.  Box 
20636,  Atlanta,  Georgia  30320; 
telephone  (404)  305-5627. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 


supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  action  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  OO- 
ASO-21.  "  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  before  the  specified  closing 
date  for  comments  will  be  considered 
before  taking  action  on  the  proposed 
rule.  The  proposal  contained  in  this 
action  may  be  changed  in  light  of  the 
comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Office  of  the 
Regional  Counsel  for  Southern  Region. 
Room  550.  1701  Columbia  Avenue. 
College  Park.  Georgia  30337.  both  before 
and  after  the  closing  date  for  comments. 
A  report  summarizing  each  substantive 
public  contact  with  FAA  personnel 
concerned  with  this  rulemaking  will  be 
filed  in  the  docket. 

AvailabUity  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration.  Manager. 
Airspace  Branch.  ASO-520,  Air  Traffic 
Division,  P.O.  Box  20636.  Atlanta. 
Georgia  30320.  Communications  must 
identify  the  docket  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRMs  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2 A  which 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
establish  Class  E  airspace  at  Columbia, 
KY.  A  GPS  SIAP,  helicopter  point  in 
space  approach,  has  been  developed  for 
Westlake  Regional  Hospital.  Controlled 
airspace  extending  upward  from  700 
feet  AGL  is  needed  to  accommodate  the 
SIAP.  Class  E  airspace  designations  for 
airspace  areas  extending  upward  from 
700  feet  or  more  above  the  surface  are 
published  in  Paragraph  6005  of  FAA 
Order  7400. 9G,  dated  September  1, 
1999,  and  effective  September  16.  1999, 
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which  is  iiitorporiittHJ  hy  rvU^rvmv  in  14 
CFR  711   The  Class  K  airspace 
(It'sigiialioii  listed  in  this  d()(  iinit-nt 
would  hf  published  suhsi^queiitU  in  the 
Order 

Th{'  FAA  h.is  (ielerinmed  that  this 
pnjposed  regidation  only  iiiviilves  an 
established  hodv  of  te(:hni(  al 
regulations  for  which  frequent  .md 
routine  amendments  are  necessary  to 
keep  them  operaiionally  c:urreiit   It. 
therefore,  (1)  is  not  a  "significant 
rf»gulat()rv  action'"  under  Executive 
Order  12H86;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Polities 
and  Procedures  (44  FR  1 1034:  Februan. 
26.  1979):  and  (.i)  does  not  warrant 
preparation  of  a  Regulatory  Evaluation 
ds  the  antic:ipated  impact  is  so  minimal 
Since  this  is  a  routine  matter  that  will 
only  affei:t  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  nile, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  bv  reference. 

Navigation  (air) 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  .^dmlnist^ation 
proposes  to  amend  14  (;FR  part  71  as 
follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1  The  authority  citation  for  part  71 
continues  to  read  as  follows 

.\uthori»y:  4'l  t  S  C  lOhlx),  4IMU  !  4011! 
4()1JI).  K  ()  l()H'S4  J4  KK 'l">(.'i  ICKK  PI:'.'*- 
!'»■.  )  Coiilli     1)     IH'I 

§71.1     [AmwKtod] 

2  The  incorporation  by  refereiK  e  in 
14  CFR  71  1  of  Federal  Aviation 
Administration  Order  7400  'IC.  Airspace 
Designations  and  Reporting  Points, 
dated  .Septeml«!r  1.  1999.  and  effecti\e 
September  Ifi,  1999,  is  amended  as 
follows 

Piiniiiniph  lyi.Ki'i     C.las>i  E  Atmpacf  Art-as 
Exlriuliiiii  I  iniiird  from  TOO  fri't  or  .V/ore 

Ahiixr  thr  Snrfai  r  "I  tlir  l-\iilh 


ASO  KY  V.fi     Columbia,  KY  |\ew| 

VVfstl.lkc  Ki'mnll.ll  Hcispil.il 

I'liml  In  Spi)(  (•  ( JinriliiMli's 
(l.,il    17  ()'■)■. to"  \,  liHi)i  H',  iroi"  VVI 
MmI  .in^p.ii  I'  I'xti'iiilini;  iipw.iril  trciiii  "(10 
le>'t  iir  MKiri'  .ilidvi'  ihc  surt.ii  c  willim  .i  i> 
iiuU'  r.idms  (it  the  [loint  in  >(i.ii  >•  lial 


.•J7°05'30"  \.  loiiK  Hi  17'01' W)  serving 
Wesllake  Regional  Hospital. 


I^sin'il  III  Culli'Ki'  F'.irk,  (;e<irj{ia.  May  22. 

JOOIl 

Nancy  B.  Shelton. 

Artinii  M(}ni}i;rr.  Air  Traffir  nhi<iion. 

Soiitli'Tn  Hixi"ii 

UK  Doi    00-1  (H  n  hli'ci  f>-l-()0:  H  4.1  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  OO-ASO-20] 

Proposed  Establishment  of  Class  E 
Airspace:  Albany,  KY 

agency:  Federal  Aviation 

Administration  (FAA).  DOT 

ACTION:  Notice  of  proposed  rulemaking. 


SUMMARY:  This  action  proposes  to 
establish  Class  E  airspace  at  Albany,  KY. 
A  Cdobal  Positioning  System  (GSP) 
Standard  Instrument  Approach 
Procedure  (SIAP),  helicopter  point  in 
space  approach,  has  been  developed  for 
Clinton  County  Hospital.  As  a  result, 
controlled  airspace  extending  upward 
from  700  feet  Above  Ground  Level 
(ACL)  is  needed  to  accommodate  the 
SIAP 

DATES:  Comments  must  be  received  on 

or  before  lulv  3,  2000. 

ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration.  Docket  No. 
OO-ASO-20,  Manager,  Airspace  Branch, 
ASO-520,  P.O   Box  20636,  Atlanta, 
(ieorgia  30320 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel  for 
Southern  Region.  Room  550.  1701 
Ciolumbia  Avenue.  (College  Park.  Georgia 
30337.  telephone  (404) 305-5627 
FOR  FURTHER  INFORMATION  CONTACT: 
Nam  v  B.  Shelton.  Manager,  Airspace 
Branch,  Air  Traffic  Division,  Federal 
Aviation  Administration.  P.O.  Box 
20636.  Atlanta.  Georgia  30320: 
telephone  (4041  30.5-5627. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
pariK  ipafe  in  this  proposed  rulemaking 
bv  submitting  such  written  data,  views 
or  arguments  as  they  may  desire, 
Clomments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 


decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory',  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Comments  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  action  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  OO- 
ASO-20.  '  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  before  the  specified  closing 
data  for  comments  will  be  considered 
before  taking  action  on  the  proposed 
rule  The  proposal  contained  in  this 
action  may  be  changed  in  light  of  the 
comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Office  of  the 
Regional  Counsel  for  Southern  Region. 
Room  550.  1701  Columbia  Avenue. 
College  Park.  Georgia  30337.  both  before 
and  after  the  closing  date  for  comments. 
A  report  summarizing  each  substantive 
public  contact  with  FAA  personnel 
concerned  with  this  rulemaking  will  be 
filed  in  the  docket. 

AvailabUity  of  NFRNfs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaldng  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration.  Manager. 
Airspace  Branch.  ASO-520,  Air  Traffic 
Division.  P.O.  Box  20636,  Atlanta, 
Cieorgia  30320.  Communications  must 
identify-  the  docket  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRMs  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2A  which 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
.•\viation  Regulations  (14  CFR  Part  71)  to 
establish  Class  E  airspace  at  Albany.  KY. 
A  GPS  SIAP,  helicopter  point  in  space 
approach,  has  been  developed  for 
Clinton  County  Hospital.  Controlled 
airspace  extending  upward  from  700 
feet  AGL  is  needed  to  accommodate  the 
SIAP  Class  E  airspace  designations  for 
airspace  areas  extending  upward  from 
700  feet  or  more  above  the  surface  are 
published  in  Paragraph  6005  of  FAA 
order  7400. 9G.  dated  September  1.  1999. 
and  effective  September  16,  1999,  which 
is  incorporated  by  reference  in  14  CFR 
71,1.  The  Class  E  airspace  designation 
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listed  in  this  document  would  be 
published  subsequently  in  the  Order. 
Th(^  F.^A  has  determined  that  this 
proposed  regulation  (mly  involves  an 
established  b(3dy  of  tec:hnical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It. 
therefore,  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034:  February 
26.  1979):  and  (3)  does  not  warrant 
preparation  of  a  Regulatory  Exaluation 
as  the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  ha\e  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1   The  liiithority  citation  for  Part  71 
continues  to  read  as  follows: 

Aulhorllv:  4<n  S  C  10ti(t;).  4(ll(H.  401  l.i. 
■4(I1J0:  K  ()  1()H=,4.  24  IK  '!,-,(,-..  i  CIR.  l'l,-i'(- 
I'lh  f  Cdinp  .  p.  :fH'l 

§71.1     [Amended] 

2.  The  incorporation  by  reference  in 
14  f;FR  71.1  of  Federal  Aviation 
Administration  Order  7400. 9G,  Airspace 
Designations  and  Reporting  Points, 
dated  September  1,  1999.  and  effective 
September  16.  1999.  is  amended  as 
follows: 

hirctiiniph  hdU.'i     C/tJ.s.'.  E  Airspai  >•  An-a^ 
E\ti'iidinf'  I'pwnrd  Emm  70(i  Enl  i>r  Morf 
Ahi)\r  the  Surldf  r  al  thi-  Earth 


ASO  KY  E5  Albany.  KY  INewl 

(!linlon  County  Hospital 
Fninl  In  Space  CoordinHtes 

(L.Ht.  36  4T55"  N.  long  H.t  ()7'^)7"  W) 

That  airspare  exlending  upward  from  700 
toiM  or  more  alxnt:  the  surfai  f  within  a  ti- 
m'\\c  radius  of  the  point  in  s[)a(  e  (lal, 
,36  4T,in"  N.  long.  H.t  ()7',t7"  W)  serving 
(Clinton  Count\  Hnspilal. 


Issued  in  fxdiege  Park.  Cleorgla.  Ma\  22. 
20(10 

Nancy  B.  Shellon. 

Aitinii  Managpr.  Air  Traifi(  Dni-^ion. 
Soutlwrn  Ri'giuu. 

IKK  Doc.  00-1:18:^2  Filed  ()-l-00:  H:4.t  am] 
BILLING  COOE  4giO-13-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  OO-ANM-05] 

Proposed  Establishment  of  Jet  Route 
J-713 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  action  proposes  to 
establish  Jet  Route  713  ()-713)  through 
Utah.  Montana,  and  Wyoming.  The  FAA 
is  proposing  this  action  to  improve  the 
management  of  air  traffic  operations  at 
the  Salt  Lake  City  International  Airport 
and  to  enhance  safety. 
DATES:  Comments  must  be  received  on 
or  before  July  17.  2000. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager,  Air 
Traffic  Division,  ANM-500,  Docket  No. 
OO-ANM-05.  Federal  Aviation 
Administration.  1601  Lind  Avenue  S\V.. 
Renton.  Washington.  98055-4056. 

The  official  docket  may  be  examined 
in  the  Rules  Docket,  Office  of  the  Chief 
Counsel.  Room  916.  800  Independence 
Avenue.  SW..  Washington  DC. 
weekdays,  except  Federal  holidays, 
between  8:30  a.m.  and  5:00  p.m. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division. 

FOR  FURTHER  INFORMATION  CONTACT:  Ken 
McElroy.  Airspace  and  Rules  Division. 
ATA^OO.  Office  of  Air  Traffic  Airspace 
Management.  Federal  Aviation 
.administration.  800  Independence 
Avenue.  .SW..  Washington,  DC  20591: 
telephone:  (202)  267-8783. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 


are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energ\-related 
aspects  of  the  proposal. 
Communications  sh(5uld  identif\'  the 
airspace  d(jcket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  action  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  OO- 
ANM-05."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  .-Ml  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  actifin  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  a\ailable  for 
examination  in  the  Rules  Docket  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  Y.\.\ 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  do[:ki't 

Availability  of  NPRMs 

An  electnmic  cop\  of  this  documiMit 
mav  be  downloaded,  using  a  modem 
and  suitable  communications  software, 
from  the  FAA  regulations  section  of  the 
Fedworld  electronic  bulletin  board 
service  (telephone:  703-321-3339)  or 
the  Federal  Register  s  electronic 
bulletin  board  ser\  ice  (telephone:  202— 
512-1661) 

Internet  users  ind\-  reach  the  F.^A's 
web  page  at  http:  "www. faa.gov  or  the 
Superintendent  of  Document's  w(4:  page 
at  http://www.access.gpo.gov/nara  for 
access  to  recenlh  published  rulemaking 
documents. 

.Any  person  ma\'  obtain  a  copy  of  this 
NPRM  by  submittio).;  a  request  to  the 
Federal  Aviation  .Xdministratiim.  Office 
of  Air  Traffic  Airspace  Management. 
ATA-400.  800  Independenc  e  Avenue. 
SW..  Washington.  DC  20591 .  or  by 
caUing (202) 267-8783. 
Communications  must  identify-  the 
docket  number  of  the  NPRM.  Persons 
interested  in  being  placed  tm  a  mailing 
list  for  future  NTRM's  should  call  the 
FAA's  Office  of  Rulemaking.  (202)  267- 
9677.  for  a  copy  of  Advisory  Circular 
No.  11-2A.  Notice  of  Proposed 
Rulemaking  Distribution  System,  which 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  proposing  an  amendment 
to  14  CFR  part  71  (part  71)  to  establish 
J-713  between  Utah.  Montana,  and 
Wyoming.  The  FAA  is  proposing  to 
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establish  1-713  for  the  following 
reasons:  (1)  The  need  for  high  dltituiie 
arrival  and  departure  routing  to  and 
from  the  north  of  Salt  l^ke  City;  (2)  to 
assist  in  the  balancing  of  traffic;  flow 
between  Brigham  (^ity  One  arrivals  into 
Salt  l-ake  City  International  Airport:  and 
(3)  the  addition  of  this  route  would 
improve  the  overall  management  of  air 
traffic  operations  and  thereby  enhance 
safetv 

The  FAA  has  determinetl  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  an?  necessary  to 
keep  them  operationally  current 
Therefore,  this  proposed  regulation:  (1) 
Is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (21  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26.  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

let  routes  are  published  in  paragraph 
2004  of  FAA  Order  7400.9G  dated 
September  1.  1999.  and  effective 
September  16.  1999.  which  is 
incorporated  by  reference  in  14  C^FR 
71.1.  The  jet  route  listed  in  this 
document  would  be  published 
subsequently  in  the  order 

List  of  Subiects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  V.FV  part  71  as 
follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D.  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

.'Vulhoritv:  4')  \>  S  C.  l(».(g).  4010  1.  401  1  <. 
4012U:  K  O  lUH.'i4.  24  IK  Ufje.").  3  CbR.  \Si5{h- 
.1963  Comp..  p  389 

§71.1     [AmendMJ] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9G.  Airspace 
Designations  and  Reporting  Points. 


dated  September  1.  1999.  and  effective 
September  16.  1999.  is  amended  as 
follows: 

Purai(raf.in  2004     Jet  Routes 


1-713     INewj 

From  Billings.  MT.  via  Bovsfn  Reservoir. 
VVY.  BiK  PinHv,  WY.  to  .Salt  Lake  Ci(v.  IJT. 


Issued  in  VViishingtiin.  IX'..  cm  Ma\  18. 
J(K)() 

Reginald  C.  Matthews. 

Manu)(rr.  Atrspat c  and  Rulfs  Division 
iFR  IJoi    00-1. <749  Filed  5-1-00.  8:45  ami 
BILUNQ  CODE  4»10-13-P 


COMMODITY  FUTURES  TRADING 
COMMISSION 

17  CFR  Parti 
RIN  3038-AB54 

Minimum  Financial  Raqulremants  for 
Futuraa  Commission  Merchants  and 
Introducing  Broicara;  Amandmanta  to 
ttia  Provisions  Govaming 
Subordination  Agreamanta  Included  in 
tha  Nat  Capital  of  a  Futuraa 
Commiaaion  Merchant  or  Independent 
Introducing  Broker 

AGENCY:  Commodity  Futures  Trading 

Commission. 

ACTION:  Proposed  rules. 


SUMMARY:  The  Commodity  Futures 
Trading  Commission  ("Commission"  or 
"CFTC")  is  proposing  to  amend  certain 
provisions  of  Regulation  1.17(h)  which 
governs  the  net  capital  treatment  of 
subordination  agreements.  Currently, 
futures  commission  merchants 
('  FCMs ")  and  independent  introducing 
brokers  ( "IBIs")  that  are  members  of  a 
sslf-regulatory  organization  ( "SRO" — 
i.e..  a  contract  market  or  the  National 
Futures  Association)  and  that  are 
securities  brokers  or  dealers  registered 
with  the  Securities  and  Exchange 
C^ommission  ("SEC")  are  required  to 
obtain  the  approval  of  both  a  futures 
SRO  and  a  securities  designated 
examining  authority  ("DEA")  for  any 
proposed  subordination  agreement, 
proposed  prepayment  of  a  subordinated 
loan,  or  proposed  reduction  in  the 
outstanding  principal  balance  of  a 
secured  demand  note.  The  proposed 
amendments  would  ease  the  regulators- 
burden  impo.sed  upon  SROs.  FCMs.  and 
IBIs  by  allowing  SROs.  subject  to  the 
conditions  set  forth  below,  to  rely  on  a 
DEAs  review  and  approval  of  a 
proposed  subordination  agreement,  a 
proposed  prepayment  of  a  subordinated 
loan,  or  a  proposed  reduction  in  the 


outstanding  principal  balance  of  a 
secured  demand  note  submitted  to  the 
DEA  by  an  FCM  or  IBI. 
DATES:  Comments  must  be  received  on 
or  before  July  3.  2000. 
ADDRESSES:  Comments  should  be 
mailed  to  )ean  A.  Webb.  Secretar\\ 
Commodity  Futures  Trading 
Commission.  Three  Lafayette  Centre, 
1155  21st  Street.  N\V.  Washington.  DC 
20581.  In  addition,  comments  may  be 
sent  by  facsimile  to  (202)  418-5521.  or 
by  electronic  mail  to  secretary@cftc.gov. 
Reference  should  be  made  to  "Minimum 
Financial  Requirements  for  Futures 
Commission  Merchants  and  Introducing 
Brokers — Subordination  Agreements." 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  J.  Smith.  Special  Counsel. 
Division  of  Trading  and  Markets. 
Commodity  Futures  Trading 
Commission.  Three  Lafayette  Centre, 
1155  21st  Street,  NW.  Washington.  DC 
20581;  telephone  (202) 418-5495; 
electronic  mail  tsmith@cftc.gov:  or 
Henry  J.  Matecki,  Financial  Audit  and 
Review  Branch.  Commodity  Futures 
Trading  Commission,  300  S.  Riverside 
Plaza.  Room  1600-N.  Chicago.  IL  60606; 
telephone  (312)  886-3217;  electronic 
mail  hmatecki@cftc.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Subordination  Agreements  Included 
in  the  Net  Capital  of  a  Futures 
Commission  Merchant  or  Independent 
Introducing  Broker 

A.  Background 

Commission  Regulation  1.17' 
requires  FCMs  and  IBIs  to  maintain 
minimum  levels  of  adjusted  net 
capital. '  In  computing  adjusted  net 
capital,  FCMs  and  IBIs  are  permitted  to 


'  Commission  rt-^uldtions  cited  herein  may  be 
f.Minda!  ir  CFKCh    I  (1999) 

-  .^liiusti'd  nnt  c  dpital  is  Renerallv  defined  as 
I  uirent  assets  less  liabilities   See  Regulatiun 
1  17|(:|(5I 

Ke^julation  1  1 7(a)l  l)(i|  requires  FCMs  to 
maintain  nuniiiuim  ail|usted  net  rapital  of  the 
KreatPSt  uf  (11  S2S0,OO0.  (2)  four  percent  of  the 
I  iistomer  funds  required  to  be  segregated  and  set 
aside  pursuant  tn  the  .^(  t  and  the  regulations,  less 
the  market  value  nf  i  ommoditv  options  purchased 
bv  customers  on  or  subject  to  the  rules  of  a  contract 
inartet  or  a  foreiijn  tmard  of  trade  for  which  the  full 
premiums  have  been  paid  provided  that  the 
deduction  for  each  customer  is  limited  to  the 
amount  of  (  usiomer  funds  in  such  ciLstomer's 
account(s|;  (3)  the  amount  of  adjusted  net  capital 
rwjuired  bv  a  registered  futures  association  of 
which  the  FCM  is  a  member;  or  (4)  for  securities 
br-ikers  and  dealers,  the  amount  of  net  capital 
required  bv  .SKf!  Rule  15(  J-llal  (17  CFR  240  15c3- 
llall 

Regulation  1  17(d)(l)(ii|  requires  IBIs  to  maintain 
minimum  ad|usted  net  tapital  of  the  greatest  of  {A) 
$30,000,  (Bl  the  amount  of  adjusted  net  capital 
required  bv  a  regi.stered  futures  association  of 
which  the  IBl  IS  a  member,  or  (C)  for  .securities 
brokers  and  dealers,  the  amount  of  net  capital 
required  b>  .SKt:  Rule  15(  3-l(a|. 


exclude  from  liabilities  funds  received 
which  are  subordinated  to  the  claims  of 
all  general  creditors  of  the  FCM  or  IBI 
pursuant  to  a  "satisfactory 
subordination  agreement."  as  defined  in 
Regulation  1.17(h).' 

Subordination  agreements  may  take 
the  form  of  either  subordinated  loan 
agreements  or  secured  demand  notes. 
Subordinated  loan  agreements  are 
agreements  evidencing  a  subordinated 
borrowing  of  cash  by  the  FCM  or  IBI. 
Secured  demand  notes  eue  agreements 
evidencing  or  governing  the 
contribution  of  a  secured  demand  note 
to  an  FCM  or  IBI  and  the  pledge  of 
securities  and/or  cash  as  collateral  to 
secure  payment  of  such  note.  The 
outstanding  principal  balances  of  a 
subordinated  loan  and  a  secured 
demand  note  are  recorded  as  liabilities 
of  an  FCM  or  IBI.-* 

Regulation  1.17(h)  sets  forth  several 
minimum  requirements  for  the 
subordination  agreements  and  other 
conditions  that  must  be  met  in  order  for 
the  agreements  to  qualify  as 
"satisfactory"  subordination 
agreements.''  One  condition,  set  forth  in 
Regulation  1.17(h)(3)(vi).  provides  that 
an  FCM  or  IBI  may  not  treat  any 
subordination  agreement  as  a 
"satisfactory"  subordination  agreement 
for  net  capital  purposes  until  the  FCM's 
or  the  IBFs  designated-self  regulatory 
organization  ("DSRO").  or  the 
Commission  if  the  FCM  or  the  IBI  is  not 
a  member  of  a  DSRO,  has  reviewed  the 
agreement  and  determined  that  it 
satisfies  the  minimum  requirements  set 
forth  in  Regulation  1.17(h). 

Commission  regulations  also  impose 
restrictions  on  an  FCM's  or  IBI's  ability 
to  make  a  payment  on  a  subordinated 
loan  prior  to  the  scheduled  maturity 
date  of  such  loan  or  to  effect  a  full  or 
partial  reduction  in  the  outstanding 
principal  balance  of  a  secured  demand 
note.  In  this  regard.  Regulation 
1.17(h)(2)(vii)(C)  requires  an  FCM  or  IBI 
to  obtain  the  written  approval  of  its 
DSRO,  or  the  Commission  if  the  FCM  or 
IBI  is  not  a  member  of  a  SRO.  prior  to 
making  a  prepayment  on  a  subordinated 
loan  or  prior  to  effecting  a  full  or  partial 
reduction  in  the  outstanding  principal 
balance  of  a  secured  demand  note. 

The  Joint  Audit  Committee  ("JAC") 
has  requested  that  the  Commission 
amend  Regulations  1.17(h)(3)(vi)  and 


1.17(h)(2)(vii){C).''  The  JAC  states  that 
the  Commission's  regulations  governing 
subordination  agreements,  including  the 
provisions  cited  above,  are  consistent 
with  requirements  imposed  by  the  SEC 
on  registered  securities  brokers  or 
dealers.  Therefore,  registered  FCMs  and 
IBIs  that  are  also  registered  as  securities 
brokers  or  dealers  with  the  SEC 
(hereinafter  referred  to  as  "dually- 
registered"  FCMs  or  IBIs)  are  required  to 
obtain  the  approvals  of  a  futures  market 
SRO  and  a  securities  market  DEA  prior 
to  excluding  subordination  agreements 
from  liabilities  in  computing  net  capital 
or  prior  to  making  a  prepayment  on  a 
subordinated  loan  or  effecting  a 
reduction  in  the  outstanding  principal 
balance  of  a  secured  demand  note." 

The  JAC  requests  that  the  Commission 
amend  Regulations  1.17(h)(3)(vi)  and 
1.17(h)(2)(vii)(C)  to  allow  DSROs  to 
adopt  procedures  that  would  permit  a 
DSRO  to  rely  on  a  DEA's  review  and 
approval  of  a  proposed  subordination 
agreement,  a  proposed  prepayment  of  a 
subordinated  loan,  or  a  proposed 
reduction  in  the  outstanding  principal 
balance  of  a  secured  demand  note 
submitted  by  a  dually-registered  FCM  or 
IBI.  In  support  of  its  position,  the  JAC 
states  that  since  the  Commission's  and 
SEC's  regulations  are  consistent  with 
respect  to  subordination  agreements, 
permitting  the  DSRO  to  rely  on  the 
review  performed  by  a  DEA  will  reduce 
the  regulatory  burden  imposed  upon 
dually-registered  FCMs  and  IBIs  without 
increasing  the  risk  of  noncompliance 
with  Commission  regulations.  The  JAC 
also  states  that  the  amendments  would 
allow  a  DSRO  to  more  efficiently  use  its 
financial  surveillance  resources. 

B.  Proposed  Bule  Amendments 

The  Commission  is  proposing  to 
amend  Regulations  1.17(h)(2)(vii)(C) 
and  1 .17(h)(3)(vi)  to  allow  a  DSRO  to 
rely  on  a  review  performed  by  a  DEA 
with  respect  to  a  proposed 
subordination  agreement,  a  proposed 
prepayment  of  a  subordinated  loan,  or  a 
proposed  reduction  of  the  outstanding 
principal  balance  of  a  secured  demand 
note  submitted  by  a  dually-registered 
FCM  or  IBI.  As  noted  above,  the 


'Reuulalion  1  17((  )(4||i) 

••.Sf-eRi^gulation  1  17(h)(l| 

'■  .\  (  oiilrai  t  market  may  impose,  or  an  FCM  or  IBI 
ma\  require.  (  undilioiis  or  restrif  ti<ms  in  addition 
to  those  fstablished  bv  the  Commission  provided 
that  su(  h  conditions  or  restricticjns  do  not  cause  the 
subordination  agreement  to  fail  to  meet  the 
minimum  requirements  of  Regulation  1.17(hl. 


'  The  |.\C:  is  comprised  of  representatives  of  the 

.iiidil  and  (  ompliaiice  departments  of  the  self- 
re(;ulalorv  organizations  j'SROs")  and  National 
Futures  .Association-  The  |A(;  coordinates  the 
iiidustrv  s  audit  ai  d  ongoing  surveillHn(  e  a(  ti\  ities 
to  promote  a  uniform  framework  of  selt-regulation. 

-Rule  15<;)-l|c)(12lofthe.St(..  17  CFR 
240.15c3-l(i  )(12|.  derines  DE.A  as  the  national 
securities  exchange  or  the  national  securities 
association  of  which  the  broker  or  dealer  is  a 
member,  or  i(  the  broker  or  dealer  is  member  of 
more  than  one  such  exchange  or  assoi  lation.  the 
exchange  or  association  designated  b\  the  ,SE(.  as 
the  examining  authority  of  the  broker  or  dealer 


Commission's  regulations  regarding 
subordination  agreements  are  consistent 
in  all  material  respects  with  the  rules  of 
the  SEC  for  brokers  or  dealers.  In  this 
regard.  SbC  Rule  15c3-ld(c)(6)(i)  (17 
CFR  240.1 5c3-ld(c)(6)(i])  is  consistent 
with  CFTC  Regulation  1.1-(h)(3)(vi)  in 
that  it  requires  a  registered  securities 
broker  or  dealer  to  file  copies  of  any 
proposed  subordination  agreement  with 
its  DEA  prior  to  the  effective  date  of  the 
agreement.  The  rule  further  provides 
that  no  subordination  agreement  shall 
be  deemed  a  "satisfactory  " 
subordination  agreement  for  capital 
purposes  until  the  DEA  has  determined 
that  the  agreement  satisfies  the 
minimum  requirements  for  a 
satisfactory  subordination  agreement  as 
set  forth  in  the  SEC's  rules." 

Furthermore.  SEC  Rule  15c3-ld(b)(7) 
(17  CFR  240.15c3-ld(b)(7))  is  consistent 
with  CFTC  Regulation  1.17(h)(2)(vii)(C) 
in  that  it  requires  a  broker  or  dealer  to 
obtain  the  written  approval  of  its  DEA 
prior  to  making  a  prepayment  of  a 
subordinated  loan  before  the  scheduled 
maturity  date  of  the  payment  and  prior 
to  effecting  a  reduction  .n  :he 
outstanding  principal  balance  of  a 
secured  demand  note.  Therefore,  as 
noted  above,  subordination  agreements 
of  dually-registered  FCMs  and  IBIs  are 
currently  subject  to  review  and  approval 
by  two  separate  regulatory  authorities 
applying  consistent  standards. 

"The  proposed  amendments  would 
provide  that  a  DSRO  may  rely  on  a 
DEA's  review  of  a  proposed 
subordination  agreement  or  a  request  to 
make  a  prepayment  on  a  subordinated 
loan  or  to  reduce  the  outstanding 
principal  balance  of  a  secured  demand 
note,  provided  that  the  dually-registered 
FCM  or  IBI  files  signed  copies  of  the 
proposals  with  its  applicable  DEA.  in 
the  manner  and  form  provided  by  the 
DEA.  prior  to  the  proposed  effective 
dates.  The  proposal  would  also  direct 
the  FCM  or  IBI  to  file  copies  of  the 
proposals  with  its  DSRO  prior  to  the 
respective  effective  dates  and  to  file 
copies  of  the  DEA's  approval  of  the 
transactions  with  the  DSRO 
immediately  upon  receipt  of  such 
approval. 

■The  requirement  that  the  FCM  or  IBI 
file  copies  of  the  proposals  with  its 
DSRO  provides  the  DSRO  with  an 
opportunity  to  review  the  transactions 
to  ensure  compliance  with  Commis:;ion 
regulations  prior  to  the  effective  dates. 
The  proposed  amendments  would 


"  The  SEt;'s  minimum  reijuirements  for  a 
satisfai  torv  subordination  agreement  are  set  forth  in 
Rule  l.'ii  3-ld(2)  117  CFR  241)  1  S(  :i-ld(2)l  and  an' 
(  oinparable  to  the  minimum  r(>quirements 
established  b\  the  Commission  in  Regulation 
M7(h)(2), 
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furthor  provide  that  the  DEA's  review 
tind  approval  (if  the  prnpo.sals  would  he 
(lt'(!mod,  ab.sent  objection  by  the  DSKU. 
a  Hnding  by  the  DSRO  that  the 
proposal.s  meet  the  minimum 
requirements  and  condition.s  .set  forth  in 
f Commission  Regulation  1  17(h).  The 
final  responsibility  for  ensuring  that  the 
proposals  .satisfy  the  minimum 
Commission  requirements,  however, 
would  remain  with  the  DSROs. 

II.  Related  Matters 

A.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
CRFA'),  5  U.S.C.  601-611.  requires  that 
agencies,  in  proposing  rules,  consider 
the  impact  of  those  rules  on  small 
businesses.  The  proposed  rule 
amendments  discussed  herein  would 
affect  FCMs  and  IBIs.  The  (Commission 
has  previously  determined  that,  based 
upon  the  fiduciary  nature  of  PCM/ 
customer  relationships,  as  well  as  the 
requirement  that  FCMs  meet  minimum 
finaxicial  requirements.  FCMs  should  be 
excluded  from  the  definition  of  small 
entity." 

With  respect  to  IBIs.  the  Commission 
stated  that  it  is  appropriate  to  evaluate 
within  the  context  of  a  particular  rule 
whether  some  or  all  introducing  brokers 
should  be  considered  to  be  small 
entities  and.  if  so,  to  analyze  the 
economic  impact  on  such  entities  at  that 
time.'"  The  proposed  amendments  to 
Regulations  1.17(h)(2)(vii)(C)  and 
1.17(h)(3)(vi)  do  not  impose  additional 
requirements  on  an  IB!.  Thus,  on  behalf 
of  the  Commission,  the  Chairman 
certifies  that  the  proposed  rule 
amendments  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

B.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  of 
1995.  44  U.S.C.  3501  et  seq  (Supp.  I 
1995).  imposes  certain  requirements  on 
federal  agencies  (including  the 
Commission)  to  review  rules  and  rule 
amendments  to  evaluate  the  information 
collection  burden  that  they  impose  on 
the  public.  The  Commission  believes 
that  the  proposed  amendments  to 
Regulation  1  17(h)  do  not  impose  an 
information  collection  burden  on  the 
public. 

List  of  Subjects  in  17  CFR  Part  1 

Brokers,  Commodity  futures. 

In  consideration  of  the  foregoing  and 
pursuant  to  the  authority  contained  in 
the  Commodity  Exchange  Act  and.  in 
particular,  sections  4f.  4g  and  8a(5) 


"47  KK  IHhlH    IHhl'*^  IHhJil  (April  to.  I'mjl 
•"48  KK  J5249.  J5:;75-7tt  (.Aujiust  J,  19«J). 


thereof.  7  U.S.C.  6d.  6g  and  12a(5).  the 
(Commission  hereby  proposes  to  amend 
chapter  I  of  Title  1 7  of  the  Code  of 
Federal  Regulations  as  follows: 

PART  1— GENERAL  REGULATIONS 
UNDER  THE  COMMODITY  EXCHANGE 
ACT 

1.  The  authority  citation  for  Fart  1 
continues  to  read  as  follows: 

Authority:  7  C  S.C   id.  2.  lia.  4.  4d.  fi.  6d. 
Bli.  fi(  ,  fi(i.  He.  Hf,  r>g.  hh.  I>\.  H\.  fik.  Jil.  6m. 
»iii,  ho.  6p.  7.  7a.  7b.  8.  9.  12.  12a.  12c.  13a. 
i:ia-l.  U).  16a,  11,  21.  2.3.  and  24. 

2.  Section  1.17  is  proposed  to  be 
amended  by  revising  paragraphs 
(h)(2)(vii)(C)  and  (h)(3)(vi)  to  read  as 
follows: 

§1.17    Minimum  financial  raqulrements  for 
futures  commission  merchants  and 
introducing  brokers. 

***** 

(h)  •    '   • 

(2)  •    *    • 

(vii)  *    *    * 

(C)(J)  Notwithstanding  the  provisions 
of  paragraphs  (h)(2)(vii)(A)  and 
(h)(2)(vii)(B)  of  this  section,  in  the  case 
of  an  applicant,  no  prepayment  or 
special  prepayment  shall  occur  without 
the  prior  written  approval  of  the 
National  Futures  Association;  in  the 
case  of  a  registrant,  no  prepayment  or 
special  prepayment  shall  occur  without 
the  prior  written  approval  of  the 
designated  self-regulatory  organization, 
if  any,  or  of  the  Commission  if  the 
registrant  is  not  a  member  of  a  self- 
regulatory  organization. 

(2)  A  registrant  may  make  a 
prepayment  or  special  prepayment 
without  the  prior  written  approval  of 
the  designated  self-regulatory 
organization:  Provided,  That  the 
registrant:  is  a  securities  broker  or  dealer 
registered  with  the  Securities  and 
Exchange  Commission:  files  a  request  to 
make  a  prepayment  or  special 
prepayment  with  its  applicable 
securities  designated  examining 
authority,  as  defined  in  Rule  15c3- 
l(c)(l2)  of  the  Securities  and  Exchange 
Commission  (17  CFR  240.15c3- 
l(c)(12)).  in  the  form  and  manner 
prescribed  by  the  designated  examining 
authority;  files  a  copy  of  the  prepayment 
request  or  special  prepayment  request 
with  the  designated  self-regulatory 
organization  at  the  time  it  files  such 
request  with  the  designated  examining 
authority  in  the  form  and  manner 
prescribed  by  the  designated  self- 
regulatory  organization;  and  files  a  copy 
of  the  designated  examining  authority's 
approval  of  the  prepayment  or  special 
prepayment  with  the  designated  self- 
regulatory  organization  immediately 


upon  receipt  of  such  approval.  The 
approval  of  the  prepayment  or  special 
prepayment  by  the  designated 
examining  authority  will  be  deemed 
approval  by  the  designated  self- 
regulatory  organization,  unless  the 
designated  self-regulatory  organization 
notifies  the  registrant  that  the 
designated  examining  authority's 
approval  shall  not  constitute  designated 
self-regulatory  organization  approval. 

(J)  The  designated  self-regulatory 
organization  shall  immediately  provide 
the  Commission  with  a  copy  of  any 
notice  of  approval  issued  where  the 
requested  prepayment  or  special 
prepayment  will  result  in  the  reduction 
of  the  registrant's  net  capital  by  20 
percent  or  more  or  the  registrant's 
excess  adjusted  net  capital  by  30 
percent  or  more. 
(3)*    *    * 

(vi)  Filing.  An  applicant  shall  file  a 
signed  copy  of  any  proposed 
subordination  agreement  (including 
nonconforming  subordination 
agreements)  with  the  National  Futures 
Association  at  least  ten  days  prior  to  the 
proposed  effective  date  of  the  agreement 
or  at  such  other  time  as  the  National 
Futiu«s  Association  for  good  cause  shall 
accept  such  filing.  A  registrant  that  is 
not  a  member  of  any  designated  self- 
regulatory  organization  shall  file  two 
signed  copies  of  any  proposed 
subordination  agreement  (including 
nonconforming  subordination 
agreements)  with  the  regional  office  of 
the  Commission  nearest  the  principal 
place  of  business  of  the  registrant 
(except  that  a  registrant  under  the 
jurisdiction  of  the  Commission's 
Western  Regional  Office  shall  file  such 
copies  with  the  Commission's 
Southwestern  Regional  Office)  at  least 
ten  days  prior  to  the  proposed  effective 
date  of  the  agreement  or  at  such  other 
time  as  the  Commission  for  good  cause 
shall  accept  such  Bling.  A  registrant  that 
is  a  membier  of  a  designated  self- 
regulatory  organization  shall  file  signed 
copies  of  any  proposed  subordination 
agreement  (including  nonconforming 
subordination  agreements)  with  the 
designated  self-regulatory  organization 
in  such  quantities  and  at  such  time  as 
the  designated  self-regulatory 
organization  may  require  prior  to  the 
effective  date.  The  applicant  or 
registrant  shall  also  file  with  said  parties 
a  statement  setting  forth  the  name  and 
address  of  the  lender,  the  business 
relationship  of  the  lender  to  the 
applicant  or  registrant  and  whether  the 
applicant  or  registrant  carried  funds  or 
seciuities  for  the  lender  at  or  about  the 
time  the  proposed  agreement  was  so 
filed.  A  proposed  agreement  filed  by  an 
applicant  with  the  National  Futures 


Association  shall  be  reviewed  by  the 
National  Futures  Association,  and  no 
such  agreement  shall  be  a  satisfactory 
subordination  agreement  for  the 
purposes  of  this  section  unless  and  until 
the  National  Futures  Association  has 
found  the  agreement  acceptable  and 
such  agreement  has  become  effective  in 
the  form  found  acceptable.  A  proposed 
agreement  filed  by  a  registrant  shall  be 
reviewed  by  the  designated  self- 
regulatory  organization  with  whom  such 
an  agreement  is  required  to  be  filed 
prior  to  its  becoming  effective  or,  if  the 
registrant  is  not  a  member  of  any 
designated  self-regulatory  organization, 
by  the  regional  office  of  the  Commission 
where  the  agreement  is  required  to  be 
filed  prior  to  its  becoming  effective.  No 
proposed  agreement  shall  be  a 
satisfactory  subordination  agreement  for 
the  purposes  of  this  section  unless  and 
until  the  designated  self-regulatory 
organization  or,  if  a  registrant  is  not  a 
member  of  any  designated  self- 
regulatory  organization,  the 
Commission,  has  found  the  agreement 
acceptable  and  such  agreement  has 
become  effective  in  the  form  found 
acceptable:  Provided,  however.  That  a 
proposed  agreement  shall  be  a 
satisfactory  subordination  agreement  for 
purpose  of  this  section  if  the  registrant: 
is  a  securities  broker  or  deader  registered 
with  the  Securities  and  Exchange 
Commission;  files  signed  copies  of  the 
proposed  subordination  agreement  with 
the  applicable  securities  designated 
examining  authority,  as  defined  in  Rule 
15c3-l(c)(12)  of  the  Securities  and 
Exchange  Commission  (17  CFR 
240.15c3-l(c}(12)),  in  the  form  and 
maiuier  prescribed  by  the  designated 
examining  ^..uthority;  files  signed  copies 
of  the  proposed  subordination 
agreement  with  the  designated  self- 
regulatory  organization  at  the  time  it 
files  such  copies  with  the  designated 
examining  authority  in  the  form  and 
maimer  prescribed  by  the  designated 
self-regulatory  organization;  and  files  a 
copy  of  the  designated  examining 
authority's  approval  of  the  proposed 
subordination  agreement  with  the 
designated  self-regulatory  organization 
immediately  upon  receipt  of  such 
approval.  The  designated  examining 
authority's  determination  that  the 
proposed  subordination  agreement 
satisfies  the  requirements  for  a 
satisfactory  subordination  agreement 
will  be  deemed  a  like  finding  by  the 
designated  self-regulatory  organization, 
unless  the  designated  self-regulatory 
organization  notifies  the  registrant  that 
the  designated  examining  authority's 


determination  shall  not  constitute  a  like 
finding  by  the  designated  self-regulatory 
organization. 
***** 

Issued  in  Washington  D.C.  on  May  25. 
2000  by  the  Commission. 
Jean  A.  Webb, 

Secretan'  of  the  Commission. 

[FR  Doc.  00-13606  Filed  6-1-00:  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  180 
[OPP-300976;  FRL-6491-9] 
RIN  207()-AB78 

Methyl  Parathion;  Notice  of  Proposed 
Tolerance  Revocations  and  Channels 
of  Trade  Provision  Guidance 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  This  document  proposes  to 
revoke  the  tolerances  for  the  insecticide 
methyl  parathion  on  the  following 
commodities:  apples,  artichokes,  beets 
(greens  alone),  beets  (with  or  without 
tops),  birdsfoot  trefoil  forage,  birdsfoot 
trefoil  hay,  broccoli,  Brussels  sprouts, 
carrots,  cauliflower,  celery,  cherries, 
coUards,  grapes,  kale,  lentils,  kohlrabi, 
lettuce,  mustard  greens,  nectarines, 
peaches,  pears,  plums  (fi^sh  prunes), 
rutabagas  (with  or  without  tops), 
rutabaga  tops,  spinach,  tomatoes, 
turnips  (with  or  without  tops),  turnip 
greens,  vegetables  leafy  Brassica  (cole), 
and  vetch.  Additionally,  EPA  proposes 
to  amend  the  following  tolerances: 
beans  (amend  to  beans,  dried),  peas 
(amend  to  peas,  dried)  so  that  methyl 
parathion  is  not  used  on  succulent 
beans  and  peas.  Note  that  methyl 
■parathion  may  still  be  used  on  lentils; 
however,  residues  on  lentils  are  covered 
by  the  tolerance  for  peas,  dried.  Foods 
legally  treated  with  methyl  parathion 
may  continue  to  be  marketed  under  the 
provisions  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (FFDCA).  The 
regulatory  actions  proposed  in  this 
document  are  part  of  the  Agency's 
reregistration  program  under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA),  and  the  tolerance 
reassessment  requirements  of  the 
FFDCA.  By  law,  EPA  is  required  to 
reassess  66%  of  the  tolerances  in 
existence  on  August  2,  1996,  by  August 
2002,  or  about  6,400  tolerances.  These 


tolerances  were  established  under 
section  408  of  the  FFDCA.  21  U.S.C. 
346a.  EPA  is  proposing  to  revoke  these 
tolerances  because  the  Agency  has 
canceled  the  pesticide  registrations 
under  FIFRA,  7  U.S.C.  136  et  seq.. 
associated  with  them.  EPA  encourages 
you  to  comment  on  the  tolerance 
revocations  and  on  the  proposed  time 
frame  for  tolerance  revocation. 

The  Food  and  Drug  Administration 
(FDA)  in  a  related  notice  published 
elsewhere  in  this  issue  of  the  Federal 
Register  is  announcing  the  availability' 
of  a  proposed  guidance  document 
presenting  FDA's  policy  on  its  planned 
enforcement  approach  for  foods 
containing  methyl  parathion  residues. 
This  guidance  will  assist  firms  in 
understanding  the  types  of  showing 
under  408(l)(5)  of  the  FFDCA 
(hereinafter  referred  to  as  the  "charuiels 
of  trade  provision")  that  FDA  may  find 
satisfactory  in  accordance  with  its 
plcumed  enforcement  approach  for  such 
section.  EPA  and  FDA  are  cooperating 
on  this  effort.  FDA  will  be  asking  for 
conunent  on  this  proposed  guidance 
and  EPA  also  encourages  you  to 
comment  on  this  guidance. 

DATES:  Comments,  identified  by  the 
docket  control  number  [OPP-3b0976], 
must  be  received  on  or  before  August  1, 
2000. 

ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.  of  the 
SUPPLEMENTARY  INFORMATION  section  of 
this  proposed  rule.  Be  sure  to  identify- 
docket  number  OPP-300976. 
FOR  FURTHER  INFORMATION  CONTACT: 
Laura  Parsons,  Special  Review  and 
Reregistration  Division  (7508C).  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Avenue,  NW..  Washington.  DC  20460. 
Office  location:  CM  #2.  6th  floor.  1921 
Jefferson  Davis  Hwy..  Arlington.  VA, 
telephone:  (703)  305-5776;  e-mail: 
parsons.laura@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

L  General  Information 

A.  Does  This  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  sell,  distribute,  manufacture,  or  use 
pesticides  for  agricultural  applications, 
process  food,  distribute  or  sell  food,  or 
implement  governmental  pesticide 
regulations.  Potentially  affected 
categories  and  entities  may  include,  but 
are  not  limited  to  the  following: 
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WAirQ    '     Examples  of  po- 
Categoiies       vizllf        tentially  affected 
^°°^^                entities 

Industry           111             Crop  production 
1 1 2             Animal  production 
311              Food  manufac- 

tunng 
32532      1  Pesticide  manufac- 

tunng 

Agncultural 
Stake- 

Growers/Agricul- 
tural Workers 

holders 

Contractors 
(Certified/Com- 
mercial Applica- 
tors Handlers 
Advisors,  etc  ). 
Commercial 
Processors 
Pesticide  Manu- 
facturers. User 
Groups.  Food 
Consumers 

Food  Dis 

Wholesale  Con- 

tnbutors 

tractors,  Retail 
Vendors  Com- 
mercial Traders/ 

Importers 

Inter  gov- 

State.  Local  and/ 

emmen 

or  Tnbal  Gov 

tal  Stake-  ' 
holders 

emmeni  Agen 
cies 

Foreign  En-                       Governments 

titles 

Growers   Trade 

Groups   Export 

ers 

This  li.sting  is  nut  »?xhaustiv»'.  but  is 
d  KUidn  to  untitles  likiUv  tii  be  dfft'(:ft»d 
bv  this  cicition  The  North  Am«ri<:an 
hi(iiistridl  (iidssification  System 
(NAI(;S)  codes  will  dssist  vou  in 
(ietorminin^  whethi^r  this  action  dpplit«s 
to  vou.  If  vou  hdvi*  questions  regardinj^ 
the  dpplicabilitv  of  this  action  to  a 
pdfticuldr  entity,  consuh  the  person 
listed  under  FOR  FURTHER 
INFORMATION  CONTACT 

H  How  Can  I  (U-t  Adiittiiynal 
Inforrndtion.  lnchi(iin^  (A>[.nfs  of  This 
Dot  umfnt  and  (HbtT  Rekitfd 
Documents' 

1  Elt'ctronicallv  Ymi  mav  obtdiii 
electronic  copies  of  this  document,  dnti 
certain  other  related  d(K:uments  that 
might  he  available  el»>ctronicallv.  from 
the  KPA  Internet  Home  Page  at  http:// 
www  epa.gov/   To  access  this 
document,  on  the  Home  Page  s«le<:t 
"Laws  and  Regulations"  and  then  look 
up  the  entry  for  this  document  under 
the  "Federal  Rej<ister  Environmental 
Documents  "  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http// 
www.epa.gov/fedrgstr/ 

2  In  f)frson  The  .Xgeiuy  has 
establisheil  an  offu  ial  r<H:ord  for  this 
acti(m  undt^r  docket  control  number 


()PP-.100976.  The  official  record 
consists  of  the  documents  specifically 
referenced  in  this  action,  any  public 
comments  received  during  an  applicable 
comment  period,  and  other  information 
related  to  this  action,  including  any 
information  claimed  ds  Confidential 
Business  Inforrndtion  [C.Bl].  This  officidl 
record  includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents  The  public  version  of 
the  official  record  does  not  include  anv 
information  claimed  as  ('BI  The  public 
version  of  the  official  record,  which 
includes  printed.  |)aper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  c:omment  per\od.  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB).  Rm.  119.  CrvstalMall 
#2,  1921  Jefferson  Davis  Hwy.. 
Arlington,  VA.  from  8  30  am  to  4  p  m.. 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is  (703)  30.5-580.5. 

f.'  How  and  to  Whom  Do  I  Submit 
dnmmcnts? 

You  may  submit  comments  through 
the  mdil.  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA.  it  is 
imperative  that  you  identifv'  docket 
control  number  OPP-300976  in  the 
subject  line  on  the  first  page  of  your 
response. 

1   By  mail.  .Submit  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB).  Information 
Resourr:es  and  .Services  Division 
(7502C).  Office  of  Pesticide  Programs 
(OPP).  Environmental  Protection 
,^gency.  401  M  St  .  .SW  ,  Washington, 
DC  204hO 

2.  In  person  or  hv  couner  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB). 
Informatif)n  Resources  and  Services 
Division  (7502C;).  Office  of  Pesticide 
Programs  (OPP),  Environmental 
Protection  Agency.  Rm.  119.  Crystal         ^ 
Mall  #2.  1921  lefferson  Davis  Hwy.. 
.Arlington.  VA  The  PIRIB  is  open  from 
8:30  a.m.  to  4  p  m  .  Monday  through 
Friday,  excluding  legal  holidays.  The 
PIRIB  telephone  number  is  (703)  305- 
5805 

,J.  Elertronicallv.  You  may  submit 
vour  comments  electronically  by  e-mail 
to:  "opp-dockot@j^pa.gov. "  or  you  can 
submit  a  computer  disk  as  described 
above  Do  not  submit  anv  information 
el«t<:tronically  that  you  consider  to  be 
(;BI  Avoid  the  use  of  special  characters 
and  any  form  of  encryption.  Electronic 
submissions  will  be  accepted  in 
WordPerfect  fj  1/8  0  or  ASCII  file 
format.  All  comments  in  electronic  form 
must  be  identified  by  docket  control 


number  OPP-300976.  Electronic 
comments  may  also  be  filed  online  at 
many  Federal  Depository-  Libraries. 

D  How  Should  I  Handle  CBl  That  I 
Want  to  Submit  to  the  Agency? 

Do  not  submit  any  information 
ele<:tronically  that  you  consider  to  be 
('BI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBJ. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI. 
please  consult  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT 

E  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5  Provide  specific  examples  to 
illustrate  your  concerns. 

6  Offer  alternative  ways  to  improve 
the  proposed  rule  or  collection  activity. 

7.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
document. 

8.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  control 
number  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 
name,  date,  and  Federal  Register 
citation. 

II.  Background 

A.  Ceneral 

In  August  1999,  the  methyl  parathion 
registrants  submitted  requests  to 
voluntarily  cancel  registration  of 
products  containing  methyl  parathion 
for  certain  uses  as  the  result  of  an 
agreement  reached  between  EPA  and 


the  registrants.  Given  the  risks 
associated  with  use  of  methyl  parathion 
under  the  existing  terms  and  conditions 
of  use,  EPA  granted  the  requests  for 
voluntary  cancellation.  In  the  Federal 
Register  of  October  27,  1999  (64  FR 
57877)  {FRL-6387-8),  EPA  published  a 
notice  announcing  the  cancellation  of 
all  methyl  parathion  uses  on  fruits  and 
most  uses  on  vegetables.  The  notice  of 
voluntary  cancellation,  the  date  of 
allowable  use,  and  the  intent  to  revoke 
the  methyl  parathion  tolereuices  were 
widely  publicized.  The  U.S.  Department 
of  Agriculture  (USDA)  sent  notification 
to  our  trading  partners  through  the 
World  Trade  Organization  notification 
procedures.  EPA  also  notified  the 
regulatory  authorities  in  over  145 
countries  as  per  FIFRA  17(b).  For  the 
canceled  crops,  use  of  existing  stocks  of 
methyl  parathion  was  allowed  until 
December  31.  1999. 

On  August  2,  1999,  the  EPA 
Administrator  stated  that  while  the 
current  food  supply  is  safe,  the 
cancellation  of  certain  uses  of  methyl 
parathion  makes  the  food  supply  safer. 
This  action  is  part  of  EPA's  overall  effort 
to  reduce  risks  to  the  food  supply  under 
the  Congressional  mandate  imposed  by 
the  Food  Quality  Protection  Act  (FQPA). 

B.  What  Action  Is  The  Agency  Taking? 

After  consultation  with  FDA,  USDA 
and  stakeholders,  EPA  is  proposing  to 
revoke  the  tolerances  for  the  insecticide 
methyl  parathion  on  the  following 
commodities:  apples,  artichokes,  beets 
(greens  alone),  beets  (with  or  without 
tops),  birdsfoot  trefoil  forage,  birdsfoot 
trefoil  hay,  broccoli,  Brussels  sprouts, 
carrots,  cauliflower,  celery,  cherries, 
collards,  grapes,  kale,  kohlrabi,  lentils, 
lettuce,  mustard  greens,  nectarines, 
peaches,  pears,  plums  (fresh  prunes), 
rutabagas  (with  or  without  tops), 
rutabaga  tops,  spinach,  tomatoes, 
turnips  (with  or  without  tops),  turnip 
greens,  vegetables  leafy  Brassica  (cole), 
and  vetch.  Additionally.  EPA  proposes 
to  amend  the  following  tolerances: 
beans  (amend  to  beans,  dried),  peas 
(amend  to  peas,  dried)  so  that  methyl 
parathion  is  not  used  on  succulent 
beans  and  peas.  Note  that  methyl 
parathion  may  still  be  used  on  lentils; 
however,  residues  on  lentils  are  covered 
by  the  tolerance  for  peas,  dried,  and 
therefore,  the  tolerance  on  lentils  is 
proposed  for  revocation  because  it  is 
unnecessary. 

C.  Why  Is  This  Action  Being  Proposed? 

Under  FFDCA  section  408(1)(2),  if 
EPA  cancels  each  FIFRA  registration  for 
the  use  of  a  pesticide  on  a  food  "due  in 
whole  or  in  part  to  dietary  risks  to 
hiunans  posed  by  residues  of  that 


pesticide  chemical  on  food,"  EPA  is 
required  to  revoke  any  tolerance  or 
exemption  that  in  cormection  with  the 
canceled  use  allows  residues  of  the 
pesticide  on  food.  This  provision 
imposes  a  mandatory  duty  on  EPA. 
Once  EPA  cancels  a  FIFRA  use  due  to 
dietan'  risks,  EPA  must  revoke  the 
associated  tolerances  and  exemptions. 
Under  408(1)(5),  foods  legally  treated 
prior  to  the  use  cancellation  may 
continue  to  be  marketed. 

On  August  2,  1999,  EPA  completed  a 
refined  risk  assessment  of  methyl 
parathion  as  part  of  the  tolerance 
reassessment  program  under  section 
408(q)  of  the  FFDCA.  This  dietary  risk 
assessment  was  based  on  residues  of 
methyl  parathion  detected  in  some 
foods  from  USDA's  Pesticide  Data 
Program  which  monitors  for  pesticides 
in  certain  foods  at  the  distribution 
points  just  before  release  to 
supermarkets  and  grocery  stores.  The 
assessment  was  conducted  applying  an 
additional  10-fold  safety  factor  to 
increase  the  margin  of  safety  as 
mandated  by  FQPA.  That  refined  risk 
assessment  showed  acute  dietary  risks 
from  methyl  parathion  in  food  above  the 
EPA's  level  of  concern  (Revised  Human 
Health  Risk  Assessment  for  Methyl 
Parathion.  August  1999).  The 
registrants'  request  for  cancellation  was 
in  response  to  potential  Agency  action 
to  revoke  the  tolerances  and  cancel  the 
registrations  because  of  dietary  risk,  and 
thus  the  cancellation  action  was  "due  in 
whole  or  part  to  dietary  risks  to  humans 
posed  by  residues  of  that  pesticide 
chemical  on  food."  Accordingly,  under 
section  408(1)(2),  the  above-described 
tolerances  must  be  revoked. 

On  October  27,  1999,  EPA  published 
a  notice  in  the  Federal  Register  (64  FR 
57877)  announcing  the  cancellation  of 
multiple  FIFRA  registered  uses 
including  those  commodities  for  which 
tolerance  revocation  has  been  proposed 
in  the  document. 

Although  this  cancellation  notice  was 
requested  by  the  methyl  parathion 
registrants,  the  cancellation  closely 
followed,  and  in  EPA's  view,  was 
precipitated  by  EPA's  determination 
that  aggregate  exposure  to  methyl 
parathion  exceeded  the  revised,  more 
stringent  safety  standard  under  the 
FQPA. 

D.  What  Is  the  Agency's  Authority  for 
Taking  This  Action? 

A  "tolerance"  represents  the 
maximum  level  for  residues  of  pesticide 
chemicals  legally  allowed  in  or  on  raw 
agricultural  commodities  and  processed 
foods.  Section  408  of  FFDCA,  21  U.S.C. 
346a,  as  amended  by  the  FQPA  of  1996, 
Public  Law  104-170,  authorizes  the 


establishment  of  tolerances,  exemptions 
from  tolerance  requirements, 
modifications  in  tolerances,  and 
revocation  of  tolerances  for  residues  of 
pesticide  chemicals  in  or  on  raw 
agricultural  commodities  and  processed 
foods.  Without  a  tolerance  or 
exemption,  food  containing  pesticide 
residues  is  considered  to  be  unsafe  and 
therefore  "adulterated"  under  section 
402(a)  of  the  FFDCA.  21  U.S.C.  342(a). 
FFDCA  section  301  prohibits,  among 
other  things,  introduction  or  delivery  for 
introduction  into  interstate  commerce  of 
any  adulterated  food.  21  U.S.C.  331(a). 
For  a  food-use  pesticide  to  be  sold  and 
distributed,  the  pesticide  must  be 
registered  under  section  3.  section  5.  or 
section  18  of  FIFRA  (7  U.S.C.  et  seq.) 
Food-use  pesticides  not  registered  in  the 
United  States  may  have  tolerances  for 
residues  of  such  pesticides  in  or  on 
commodities  imported  into  the  United 
States. 

Monitoring  and  enforcement  of 
pesticide  tolerances  and  exemptions  are 
carried  out  by  the  FDA  and  the  USDA. 
This  includes  monitoring  for  pesticide 
residues  in  or  on  commodities  imported 
into  the  United  States. 

E.  When  Do  These  Actions  Become 

Effective? 

Under  FFDCA  section  408(1)(2). 
revocations  required  by  that  provision 
must  take  place  not  later  than  180  days 
after  the  date  such  cancellation  takes 
effect  or  the  date  on  which  the  use  of 
the  canceled  pesticide  becomes 
unlawful  under  the  terms  of  the 
cancellation,  whichever  is  later.  The 
date  for  the  cancellation  of  the  FIFRA 
registrations  for  the  affected  methyl 
parathion  uses  is  October  27.  1999.  Use 
of  methyl  parathion  on  the  affected 
crops  became  unlawful  on  December  31, 
1999. 

EPA  intends  to  finalize  this  action  as 
quickly  as  possible  after  consideration 
of  comments.  The  tolerance  revocation 
is  proposed  to  be  effective  on  the  date 
of  final  publication. 

f .  Will  Food  Treated  Prior  to  the  Last 
Lawful  Date  of  Application  Be  Permitted 
to  Clear  the  Channels  of  Trade? 

Any  conunodities  listed  in  the 
regulator)'  text  of  this  document  that  are 
treated  with  the  methyl  parathion.  and 
that  are  in  the  channels  of  trade 
following  the  tolerance  revocations, 
shall  be  subject  to  FFDCA  section 
408(1)(5),  as  established  by  the  FQPA. 
Under  this  section,  any  residue  of 
methyl  parathion  in  or  on  such 
commodities  shall  not  render  the 
commodities  adulterated  so  long  as  it  is 
shown  to  the  satisfaction  of  FDA  that: 
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1.  Thr  rtssiclut'  i.s  present  as  the  result 
of  an  application  or  use  of  the  pesticide 
at  a  time  and  in  a  manner  that  was 
lawful  under  FIFKA 

2.  The  residue  does  not  exceed  the 
level  that  was  authorized  at  the  time  of 
the  application  or  use  to  he  present  on 
the  food  under  a  toleranc:e  or  exemption 
from  a  tolerance.  The  channels  of  trade 
provision  allows  for  the  orderlv 
marketing  of  foods  that  may  currently 
contain  legal  residues  resulting  from 
lawful  anplications  of  methyl  parathion. 

Use  oi  methyl  parathion  as  to  the 
canceled  uses  became  unlawful  under 
FIFRA  on  December  :n,  1999,  the  last 
datu  on  which  use  of  existing  stocks  was 
permitted.  Although  application  of 
methyl  parathion  outsicje  the  United 
States  is  outside  the  scope  of  the 
limitation  on  use  of  existing  stf)cks  and 
thus  is  not  pt!r  se  prohibited  after 
December  ;U,  1999.  Kl'A  considers 
commodities  with  residues  resulting 
from  application  outside  the  U.S.  after 
that  date  not  to  be  subject  to  the 
channels  of  trade  provision  in  40H(1)(.S) 
Therefore,  both  domestic  and  foreign 
commodities  tniated  subse(]uent  to 
December  31.  1999.  would  not  be 
present  as  the  result  of  an  application  or 
use  of  the  pesticide  at  a  time  and  in  a 
manner  that  was  lawful  undi>r  FIFRA. 
and  thus,  would  not  cornplv  with  the 
channels  of  tradi?  provision 

FDA  is  announcing,  elsewher*'  in  this 
issue  of  the  Federal  Register,  the 
availability  of  proposed  guidance 
document  on  how  it  plans  to  enforce 
FFDCA  section  40H(I)(5)  for  both 
domestic  and  imported  commodities 
FDA  will  invit»!  comment  on  this  draft 
guidance  before  i.ssuing  any  final 
guidance  KPA  encourages  all  interested 
parties  to  comment  on  FDA's  draft 
guidance. 

G  May  Intcrt'strH  Persons  Comment  nn 
This  Proposal'' 

Yes  KPA  is  requesting  comment  on 
this  proposal   In  particular.  FPA 
requests  comment  on  the  following 
issues: 

1    Under  FQPA,  FPA  mdentined 
dietary  risk  from  certain  uses  of  int'thvl 
parathion   In  light  of  this  risk,  the 
methyl  parathion  registrants  proposed 
voluntary  cancellation  of  i:«?rtain  uses 
under  the  August  2.  1949  Memorandum 
of  Agreement  KPA  interprets  40H(1)(2| 
of  the  FHX;A  which  calls  for  tolerance 
revocation  within  IHO  days  of  final  use 
to  apply  to  both  cancellations  effecletl 
through  FIFR.\  tilf)  (voluntary  action  bv 
a  registrant)  and  those  effected  through 
FIFRA  h(b)  (an  Agency  initiated 
cancell.ition  action)  The  Agenc  v  seeks 
comment  on  the  applu  ation  of  4()H(1)(J) 
to  voluntarily  initiated  cancellations 


2.  Are  there  any  alternate  approaches 
within  the  legal  confines  of  the  FFTK^A 
for  avoiding  any  potential  problems  to 
commerce  or  trade  caused  by  revocation 
of  these  tolerances  subject  to  the 
channels  of  trade  provision' 

3.  EPA  is  also  providing  the 
opportunity  to  comment  on  the  methyl 
parathion  registrants  requests  to  cancel 
various  methyl  parathion  uses.  See  Unit 
IV 

//.  What  Can  1  Da  If  I  Wish  the  Agency 
to  Maintain  a  Tolerance  That  the 
Agency  Is  Proposing  to  Revoke^ 

C.iven  the  language  of  section  408(1)(2) 
and  the  dietary  risks  posed  by  these 
uses  and  t()leranc:es  for  methyl 
[larathion,  EPA  does  not  believe  that 
these  tolerances  can  be  maintained  in 
compliance  with  FFDCA.  However,  any 
person  may  petition  EPA  to  establish 
new  tolerances.  Petitioners  should 
consult  KPA  regulations  and  guidance 
on  the  necessary  data  and  information 
to  support  tolerance  petitions. 

/  What  Is  the  Contribution  to  Tolerance 
Heassessmen  t ' 

By  law.  EPA  is  required  to  reassess 
BH%  or  about  b,400  of  the  tolerances  in 
existence  on  August  2,  1996,  by  August 
2002   KPA  is  also  required  to  assess  the 
remaining  tolerances  by  August  2006 
As  of  April  2.5,  2000,  EPA  has  assessed 
ovt-r  3.471  tolerances.  This  document 
proposes  to  revoke  30  methyl  parathion 
tolerances;  however,  27  of  these  30 
tolerances  arc  expressed  as  parathion 
which  may  be  either  ethyl  parathion  or 
methvl  parathion  and  3  of  the  30 
tolerances  are  methyl  parathion  alone. 
Therefore,  3  tolerances  will  be  counted 
among  reassessments  made  toward  the 
August  2002  r«!view  deadline  of  FFIX;A 
section  408(q),  as  amended  by  FQPA  in 
1996 

III.  Are  the  Proposed  Actions 
Consistent  With  International 
Obligations? 

The  toU^rancie  revocations  in  this 
proposal  are  not  discriminatory  and  are 
designed  to  en.sure  that  both 
domestically-produced  and  imported 
foods  me«?t  the  food  safety  standards 
established  by  the  FFDC^A.  The  same 
food  safety  standards  apply  to 
domestically-produced  and  importecf 
foods  In  addition,  EPA  is  proposing  to 
revoke  these  tolerances  because  it 
received  voluntary  requests  to  cancel 
the  related  methyl  parathion 
registrations  which  was  precipitat«?d  by 
i;PA's  risk  assessment  showing  dietary 
risks  from  methvl  parathion 

KP.\  is  working  to  ensure  that  the  US 
tolerance  reassessment  program  under 
FQPA  does  not  disrupt  international 


trade.  EPA  considers  Codex  Maximum 
Residue  Limits  (MRLs)  in  setting  US. 
tolerances  and  in  reassessing  them. 
MRLs  are  established  by  the  Codex 
Committee  on  Pesticide  Residues,  a 
committee  within  the  Codex 
Alimentarius  Commission,  an 
international  organization  formed  to 
promote  the  coordination  of 
international  food  standards.  It  is  EPA's 
policy  to  harmonize  U.S.  tolerances 
with  Codex  MRLs  to  the  extent  possible, 
provided  that  the  MRLs  achieve  the 
level  of  protection  required  under 
FFDCA.  EPA's  effort  to  harmonize  with 
Codex  MRLs  is  summarized  in  the 
tolerance  reassessment  section  of 
individual  Reregistration  Eligibility 
Decision  documents.  The  U.S.  EPA  has 
developed  guidance  concerning 
submissions  for  import  tolerance 
support.  This  guidance  will  be  made 
available  to  interested  persons. 

rV,  Request  for  Comment  on  the 
Request  for  Cancellation  of  the  Methyl 
Parathion  Registrations 

In  a  Memorandum  of  Agreement 
effective  August  2.  1999,  all  registrants 
of  products  containing  methyl  parathion 
agreed  to  request  cancellation  of  their 
registrations  for  use  of  methyl  parathion 
on  all  fruits,  many  vegetables,  and  all 
non-food  and  non-feed  uses.  Those 
requests  for  cancellation  were  received 
shortly  thereafter,  and  EPA  published  a 
notice  in  the  Federal  Register 
announcing  those  requests  and 
accepting  them  (64  FR  57877).  That 
notice  informed  the  public  of  how  it 
could  comment  on  the  request  for 
cancellation  but  also  stated  that  EPA 
was  waiving  the  comment  period  and 
approving  the  cancellation  request  upon 
the  date  of  publication  of  the  notice. 

.Several  parties  have  filed  an  action 
against  the  Agency  claiming  that  EPA 
unlawfully  did  not  allow  comment  on 
the  request  for  cancellation  of  methyl 
parathion.  Actually,  EPA  provided 
several  opportunities  for  comment 
concerning  methyl  parathion. 
Comments  on  the  risk  assessment  were 
provided  by  several  parties.  After 
considering  these  comments  and 
reaching  agreement  with  the  methyl 
parathion  registrants,  EPA  released  its 
revised  risk  assessment  of  methyl 
parathion  to  the  public  on  August  3, 
1999.  A  small  number  of  comments 
were  received  on  this  revised 
assessment  which  did  not  alter  the  risk 
conclusions.  Additionally,  no  comments 
were  submitted  on  the  Federal  Register 
notice  announcing  receipt  and 
acceptance  of  the  cancellation  requests. 

Nonetheless,  to  assure  that  all  affected 
parties  have  an  opportunity  to  comment 
on  the  methyl  parathion  cancellations. 


EPA  is  allowing  further  comments  on 
the  registrants'  requests  for  cancellation 
of  the  above-referenced  methyl 
parathion  uses.  Although  these 
cancellation  requests  have  already  been 
accepted,  such  comments  would  still  be 
relevant  to  Agency  decision  making. 
First,  such  comments  may  influence 
EPA  regarding  whether  it  is  appropriate 
to  press  forward  with  the  proposed 
tolerance  revocation.  If  it  can  be  shown 
that  EPA  erred  in  accepting  these 
cancellation  requests.  EPA  will  need  to 
consider  whether  revocation  of 
associated  tolerances  is  the  proper 
course.  Second.  EPA  believes  that  one  of 
the  primary  purposes  of  the  comment 
period  on  cancellation  requests  is  \o 
allow  other  parties  to  come  forward  and 
seek  a  registration  for  the  affected 
pesticide.  That  opportunity  still  exists 
and  any  interested  party  can  so  notify 
EPA  by  filing  a  registration  application. 
EP.\  would  note,  however,  that  suc:h 
applicant  would  have  to  overcome  the 
risk  conci^rns  that  EPA  has  identified 
regarding  methyl  parathion. 

V.  How  Do  the  Regulator)'  Assessment 
Requirements  Apply  to  This  Proposed 
Action? 

This  action  is  proposing  to  revoke 
tolerances  established  under  FFDCA 
section  408.  The  Office  of  Management 
and  Budget  (OMB)  has  exempted  this 
type  of  action,  i.e..  a  toleranc:e 
revcjcation  for  which  extraordinary 
circumstances  do  not  exist,  from  review 
under  Executive  Order  128fifi.  entitled 
Regulaton'  Planning  and  Pevicu-  (58  FR 
51735.  October  4.  l'993].  This  action 
does  not  contain  any  information 
collections  subject  to  OMB  approval 
under  the  Paperwork  Reduction  Act 
(PRA).  44  U.S.C.  3501  et  set].,  or  impose 
any  enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMR.M  (Public 
Law  104—4).  Nor  does  it  require  any 
prior  consultation  as  specified  by 
Executive  Order  13084.  entitled 
Consultation  and  Coordination  with 
Indian  Tribal  Governments  (63  FR 
27655,  May  19,1998):  special 
considerations  as  required  by  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minoritv  Populations  and  Low-Income 
Populations  (59  FR  7629,  February-  16, 
1994);  or  require  OMB  review  or  any 
Agency  action  under  Executive  Order 
13045.  entitled  Protection  of  Children 
from  Environmental  Health  Risks  and 
Safety  Risks  (62  FR  19885.  April  23. 
1997).  This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  voluntarv' 
consensus  standards  pursuant  to  section 


12(d)  of  the  National  Technolcjgy 
Transfer  and  Advancement  Act  of  1995 
(NTTAA),  Public  Law  104-113,  section 
12(d)  (15  U.S.C.  272  note).  Pursuant  to 
the  Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  e^  seq.).  the  Agency 
previously  assessed  w'hether  revocations 
of  tolerances  might  significantly  impact 
a  substantial  number  of  small  entities 
and  concluded  that,  as  a  general  matter, 
these  actions  do  not  impose  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  factual 
basis  and  the  Agency's  certification 
under  section  605(b)  for  tolerance 
revocations  published  on  December  17. 
1997  (62  FR  66020),  and  was  provided 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration.  Since 
nn  extraordinary  circumstances  exist  as 
to  the  present  revocation  that  would 
change  EPA's  previous  analysis,  the 
Agency  is  able  to  reference  the  general 
certification.  Any  comments  about  the 
Agenc\'s  determination  should  be 
submitted  to  EPA  along  with  comments 
on  the  proposal,  and  will  be  addressed 
prior  to  issuing  a  final  rule. 

In  additi(5n.  the  Agency  has 
determined  that  this  action  will  not 
have  a  substantial  direct  effect  on  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  ginernment.  as  specified  in 
Executive  Order  13132.  entitled 
Federalism  (64  FR  43255.  August  10, 
1999).  Executive  Order  13132  requires 
EPA  to  develop  an  accountable  process 
t(j  ensure  "meaningful  and  timely  input 
by  State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  This  proposed 
rule  directly  regulates  growers,  food 
processors,  food  handlers  and  food 
retailers,  not  States.  This  action  does  not 
alter  the  relationships  or  distribution  of 
power  and  responsibilities  established 
by  Congress  in  the  preemption 
provisions  of  FFDCA  section  408(n){4). 

List  of  Subjects  in  40  CFR  Fart  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 


Dated:  May  10.  2000. 
Jack  E.  Housenger. 

DinTtor.  Spfcial  Hi'Vifw  and  nvrcgi'itration 
F)i\ision.  Of  fit  r  of  Pfstiride  Pro'^rams 

Therefore,  if  is  proposed  that  40  CFR 
part  180  be  amended  as  follows: 

PART1 80— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  2\  T  S.C.  321(q).  346a  anti  371. 

2.  Section  180.121  is  revised  to  read 
as  follows: 

§  180.121     Parathion  or  its  methyl  homolog: 
tolerances  for  residues. 

laj  General.  (1)  Tolerances  are 
established  for  residues  of  the 
insecticide  parathion  (O.O-Diethyl-O-p- 
nitrophenyl  thiophosphate)  or  its 
methyl  homolog  in  or  on  the  following 
raw  agricultural  commodities: 


Commcxjity 


Parts  per  mil- 
lion 


Alfalfa  (fresh)    

Alfalfa  Ihay)  

Almonds      

Almond  hulls      

Apricots      

Avocados  

Barley  

Beans,  dried     

Beets,  sugar  

Beets,  sugar  (tops)  

Blackbernes 

Blueberries  (huckleberries) 

Boysenbernes  

Cabbage  

Clover  

Corn 

Corn,  forage 

Cotton,  seed 

Cranbernes  

Cucumbers 

Currants  

Dates  

Dewtiernes 

Eggplants   

Endive  (escarole) 

Figs  

Filberts  

Garlic  

Gooseberries  

Grass  (forage)  

Guavas  

Hops  

Mangos  

f^elons  , 

Mustard  seed  

Oats  

Okra  

Olives  

Onions  

Parsnips  (with  or  without 

tops)     

Parsnip  greens  (alone)  

Peanuts 

Peas,  dned  

Pea.  forage  

Pecans 

Peppers  


1  25 
5 

0.1 
3 


0.1 
0.1 


0.75 


0.1 


0.2 


0.1 
1 
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Commodity 

Parts  per  mH- 
Iton 

PineappHes      .  .^ „. „. 

Potatoes          „„.„-, 

Pumpkins  ..n».-M. 

1 

0  1 
1 

Quinces            

Radish  (with  or  without  lops) 
Radish  (tops)  

1 
1 

1 

Rape  seed      ..«....,„«...„^.... 

Raspbernes     ..„ ^ _^ 

Rice                

02 

1 
1 

Saftlower  seed „....._„.. 

Sorghum           »,„ 

Sorghum,  fodder     „ 

Sorghum  forage     ^ 

Soyt)eans  

Soytiean  hay „ 

Squash          „„...„..„... 

Strawberries          

Summer  squash     

01 
0  1 
3 
3 

0  1 
1 

1 
1 

1 

Sunflower  seed      „. 

02 

Sweet  potatoes     

0  1 

Swiss  chard    

1 

Walnuts          

0  1 

Wheat              

1 

Youngbernes    

1 

(2)  Tnlerancps  arr  established  for 
ntsidues  of  thf  uisfcticidc  parathioii 
(0,f  >-Dinu'thvl-(''/'-nitriiphcnvl 
thiophiisphate)  the  in»'thvl  hiiinolo^;  of 
parathinn  in  or  on  thi'  following  raw 
agricultural  commodities: 


Commodity 

Pans  per 
million 

Guar  beans 

02 

Parsley   

1 

(3)  Tolerances  an-  nstablished  for 
residues  of  tfie  insecticide  [larafhion 
(O.O-Dimethvl-f  '-/>-nitrophenvl 
thiophospliate)  (ethvl  parathion)  in  or 
on  the  following  raw  agru  iilturai 
commodities: 


Commodity 


Apples      

Artichokes  

Beet  greens  (alone) 

Beets  (with  or  without  tops)  ., 

Broccoli       

Brussels  sprouts   

Carrots  „, 

Cauliflower  „ 

Celery        „ „ 

Chernes     

Collards   „ 

tarapes     

Kale  „......„..,.... 

Kohlrabi      >tn.t>t«MM>MMaun 

Lettuce         ,.,...„ 

Mustard  greens 

Nectannes 

Peaches   „ 

Pears  

Plums  (fresh  prunes)  

Rutabagas  (with  or  without 
tops)  .  . 

Rutabaga  tops  

Spinach 


Parts  per 
million 


Comrrwdity 


Tomatoes 

Tumips  (with  or  without  tops) 

Turnip  greens 

Vetch 


Parts  per 
million 


(b)  Section  IH  enwrgencv  exemptions. 
|ResHr\ed| 

(c)  Talemnces  v\ith  regional 
registnitions  \ Reserved | 

(d)  Indirect  or  inadvertent  residues. 
IKeserv'ed] 

(e)  Revoked  tolerances  subject  to  the 
channel  of  trade  provisions.  The 
following  fable  lists  commodities  for 
which  methyl  parathion  use  was 
unlawful  after  December  31,  1999.  and 
the  revoked  tolerances  (Commodities 
with  residues  of  methyl  parathion 
resulting  from  lawful  use  are  subject  to 
the  channels  of  trade  provisions  of 
section  408(1  )(5)  of  the  FFDCA. 


Commodity 


Parts  per  mil- 
lion 


Apples   

Artichokes    

Beet  greens  (alone)    

Beets  (with  or  without  tops)  . 

Birdsfool  trefoil  (forage)  

Birdsfoot  trefoil  (hay)     

Broccoli  

Brussels  sprouts     

Carrots  ..».m~..«.«««..... 

Cauliflower  

Celery     

Chernes  

Collards 

Grapes  

Kale       

Kohlrabi 

Lettuce  

Mustard  greens  „ 

Nectannes 

Peaches  

Pears     

Plums  (fresh  prunes) 
Rutabagas  (with  or  without 

tops)  

Rutabaga  tops  

Spinach    

Tomatoes  

Tumips  (with  or  without  tops) 
Turnip  greens 
Vegetat}les  leafy  Brassica 

(cole)  

Vetch 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  25 

[IB  Docket  No.  00-99:  FCC  00-186] 

Availability  of  INTELSAT  Space 
Segment  Capacity  To  Direct  Access 
Users 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 


SUMMARY:  The  Federal  Communications 
Commission  requests  information  and 
comment  on  whether  users  or  service 
providers  of  telecommunications 
services  have  sufficient  opportunity  to 
access  INTELSAT  space  segment 
capacity  directly  from  INTELSAT  to 
meet  their  service  and  capacity 
requirements.  The  Notice  of  Proposed 
Rulemaking  also  seeks  comment  on 
potential  Commission  action  should  it 
conclude  that  sufficient  opportunity 
does  not  exist  for  users  and  service 
providers  to  access  INTELSAT  directly. 
DATES:  Submit  comments  on  or  before 
June  23.  2000;  submit  reply  comments 
on  or  before  luly  6.  2000;  and  submit 
responses  to  replv  comments  on  luly  11. 
2000. 

ADDRESSES:  Office  of  the  Secretary. 
Federal  Communications  Commission. 
445  Twelfth  Street.  SW.  Washington.  DC 
20554.  Comments  may  be  filed  using  the 
Commission's  Electronic  Comment 
Filing  System  (ECFS)  or  by  filing  paper 
copies.  See  Electronic  Filing  of 
Documents  m  Rulemaking  Proceedings. 
63  FR  24121  (May  1.  1998).  Comments 
filed  through  the  ECFS  can  be  sent  as  an 
electronic  file  via  the  Internet  to  http:/ 
/i\-ww.fcc.gov/e-file/ecfs.html. 
Generally,  only  one  copy  of  an 
electronic  submission  must  be  filed.  If 
multiple  docket  or  rulemaking  numbers 
appear  in  the  caption  proceeding, 
however,  commentors  must  transmit 
one  electronic  copy  of  the  comments  to 
each  docket  or  rulemaking  number 
referenced  in  the  caption.  In  completing 
the  transmittal  screen,  commentors 
should  include  their  full  name.  Postal 
Service  mailing  address,  and  the 
applicable  docket  or  rulemaking 
number.  Parties  may  also  submit  an 
electronic  comment  by  Internet  e-mail. 
To  get  filing  instructions  for  e-mail 
comments,  commentors  should  send  an 
e-mail  to  ecfs@fcc.gov,  and  should 
include  the  following  words  in  the  body 
of  the  message,  "get  fonn<your  e-mail 
address>.  "  A  sample  form  and 
directions  will  be  sent  in  reply. 

FOR  FURTHER  INFORMATION  CONTACT: 

lames  Ball.  202-^18-0427 


Michael  McCoin.  202-418-0774 
Alexandria  Field.  202-418-2064 
SUPPLEMENTARY  INFORMATION: 

1    The  Commission  is  required  to 
conduct  this  rulemaking  pursuant  to  the 
recently  enacted  Open-Market 
Reorganization  for  the  Betterment  of 
International  Telecommunications  Act 
(the  ORBIT  Act)   Section  641(b)  of  the 
ORBIT  Act  requires  the  Commission  to 
determine  whether  "sufficient 
opportunity"  exists  for  users  and  service 
providers  "to  access  INTELSAT  space 
segment  capacity  directly  from 
INTELSAT  to  meet  their  ser\'ice  and 
capacity  requirements."  If  the 
Commission  finds  that  "sufficient 
opportunity"  does  not  exist,  the 
Commission  is  required  to  "take 
appropriate  action  to  facilitate  direct 
access."  and  otherwise  "to  take  such 
steps  as  may  be  necessar\'  to  prevent 
circumvention  of  the  intent"  of  the 
section.  Section  641(c)  of  the  Act  states 
that  "nothing  in  this  section  shall  be 
construed  to  permit  the  modification  or 
abrogation  of  any  contract." 

2.  In  1999.  the  Commission  permitted 
users  and  service  providers  in  the 
United  States  to  obtain  Level  3  direct 
access  to  INTELSAT  space  segment 
capacity.  Direct  Access  to  the 
INTEL.SAT  System  (Report  and  Order). 
64  FR  54561  "(October  7.  1999).  14  FCC 
Red  15703  (1999).  Level  3  access 
permits  non-signatory  users  and  service 
providers  to  enter  into  contractual 
agreements  with  INTELSAT  for  space 
segment  capacity  at  the  same  rates  that 
INTELSAT  charges  its  Signatories.  The 
subsequently  enacted  ORBIT  Act 
mandates  that  users  and  providers  of 
telecommunications  services  shall  be 
permitted  to  obtain  Level  3  direct  access 
to  INTELSAT  and  requires  the 
Commission  to  conduct  this  rulemaking. 

3.  The  Notice  requests  comment  on 
whether  users  and  service  providers 
have  sufficient  opportunity  to  access 
INTELSAT  capacity  directly  to  meet 
their  service  or  capacity  requirements. 
There  are  two  parts  to  this  issue:  (1)  The 
impact  of  INTELSAT'S  current 
distribution  procedures  on  users  and 
service  providers  seeking  direct  access, 
and  (2)  the  availability  of  INTELSAT 
existing  and  planned  space  segment 
capacity  to  satisfy  the  needs  of  users 
and  service  providers.  The  Notice 
reviews  INTELSAT'S  current 
distribution  arrangements  and 
tentatively  concludes  that  these 
arrangements  could  disadvantage  new 
direct  access  users  in  obtaining 
capacity.  The  Notice  also  seeks 
comment  on  the  effect  of  post- 
privatization  distribution  arrangements 
on  the  ability  of  U.S.  users  and  service 
providers  to  access  INTELSAT  directly. 


4.  Additionally,  the  Notice  identifies 
those  existing  and  planned  satellites 
capable  of  serving  the  United  States.  It 
requires  Comsat  Corporation,  the  L'.S. 
Signaton*'  to  INTELSAT,  to  provide 
information  both  as  to  what  capacity  on 
these  satellites  is  uncommitted  and 
what  capacity  has  been  committed, 
either  to  Comsat  or  other  Signatories 
under  INTELSAT'S  current  distribution 
arrangements.  The  Notice  requests  users 
and  service  providers  to  comment  on 
whether  uncommitted  capacity  on 
existing  and  planned  satellites  w  ill  give 
them  sufficient  opportunity  to  access 
INTELSAT  directly  to  meet  their  service 
and  capacity  requirements. 

5.  The  Notice  also  requests  comment 
on  what  alternatives  exist  for  taking 
"appropriate  action"  if  the  Commission 
finds  that  "sufficient  opportunity"  does 
not  exist  for  users  and  service  providers 
to  access  INTELSAT  directly.  The 
Notice  tentatively  concludes  that  the 
first  option  for  resolving  capacity 
shortage  problems  should  be 
commercial  solutions  between  Comsat 
and  users  or  service  providers.  The 
Notice  further  requests  comment  on 
regulator^"  actions  that  may  be 
appropriate  if  commercial  solutions 
appear  unattainable.  It  requests 
comment  on  whether  such  actions  may 
he  necessary.  Comsat  has  tied  up  future 
capacity  on  planned  and  yet-to-be 
launched  satellites  that  is  unique  to  the 
needs  of  a  particular  user  or  service 
provider  because  of  operational 
requirements  of  its  foreign 
correspondent  or  other  operational, 
commercial,  technical  or  economic 
considerations.  The  burden  would  be  on 
the  user  or  service  provider  to 
demonstrate  that  capacity  is  unique  and 
regulatoPk'  action  required. 

Initial  Regulatory  Flexibility  Analysis 

As  required  by  the  Regulator.' 
Flexibility  Act  (RFA).'  the  Commission 
has  prepared  this  present  Initial 
Regulator)'  Flexibility  Analysis  (IRFA) 
of  the  possible  significant  economic 
impact  on  small  entities  by  the  policies 
and  rules  proposed  in  this  Notice  of 
Proposed  Rulemaking  (Notice).  Written 
public  comments  are  requested  on  the 
IRFA.  Comments  must  be  identified  as 
responses  to  the  IRFA  and  must  be  filed 
by  the  deadlines  for  comments  on  the 
Notice  provided  in  paragraphs  34 
through  38.  The  Commission  will  send 
a  copy  of  the  Notice,  including  this 
IRFA.  to  the  Chief  Counsel  for  Advocacy 


'  5  U.S.C.  603.  The  RFA.  5  V.S.C.  bOl  ft  spq  .  has 
bi'fiii  amended  by  the  Contract  with  .^nieru  a 
.Advancement  Art  nf  1996.  Public  l^«    104-121. 
110  Slat.  847  (19961  C'CWAAAl   Title  11  of  the 
C.'\VA.\.A  is  the  .Small  Business  Regulaturv 
Enforcement  Fairness  Act  of  1996  (".SBREKA"). 


of  the  Small  Business  Administration.  5 
U.S.C.  603(a).  In  addition,  the  Notice 
and  IRFA  (or  suinmaries  thereof)  will  be 
published  in  the  Federal  Register. 

I.  Need  for,  and  Objectives  of.  the 
Proposed  Rules 

The  purpose  of  the  Notice  is  to 
comply  with  the  Orbit  Act  requirement 
that  the  Commission  initiate  a  notice 
and  comment  proceeding  to  determine 
whether  sufficient  opportunity  exists  for 
users  and  service  providers  to  access 
INTELSAT  space  segment  capacity 
directly  to  meet  their  service  or  capacity 
requirements.  If  commentors  believe 
that  the  proposals  discussed  in  the 
Notice  require  additional  RFA  analysis, 
they  should  include  a  discussion  of  this 
tn  their  comments. 

IL  Legal  Basis 

The  authority  for  the  Notice  is 
pursuant  to  the  authority  contained  in 
sections  1.  4{i).  4(j).  201.  202.  214  and 
Title  III  and  403  of  the  Communications 
Act  of  1934.  as  amended.  47  U.S.C.  151. 
154(i)  and  (j).  201.  202.  214.  301  et  seq. 
and  403.  and  sections  102(c).  201(c)(2). 
and  c(ll).  of  the  Communications 
Satellite  Act  of  1962.  as  amended.  47 
U.S.C.  721(c).  741(c)(12)  and  (11). 
section  641  of  the  Open-Market 
Reorganization  for  the  Betterment  (jf 
International  Telecommunications  .^ct. 
Public  Law  106-180.  114  Stat.  48  (2000) 
641.  the  applicable  procedures  set  forth 
in  ^^1.415  and  1.419  of  the 
Commission's  rules.  47  CFR  1  415  and 
1.419,  and  5  U.S.C.  553  of  the 
Administrative  Procedures  Act. 

III.  Description  and  Estimate  of  the 
Number  of  Small  Entities  to  Which 
Proposed  Rule  Will  Apply 

The  RFA  directs  agencies  to  provide 
a  description  of.  and.  where  feasible,  an 
estimate  of  the  number  of  small  entities 
that  may  be  affected  bv  the  proposed 
rules,  if  adopted.  5  U.S.C.  603(b)(3).  The 
RFA  defines  the  term  "small  entity"  as 
having  the  same  meaning  as  the  terms 
"small  business."  "small  organization" 
and  ""small  business  concern"  under 
Section  3  of  the  Small  Business  Act.  A 
"'small  business  concern"  is  one  which 
is  (1)  independently  owned  and 
operated;  (2)  not  dominant  in  its  field  of 
operation;  (3)  satisfies  any  additional 
criteria  established  by  the  Small 
Business  Administration  ("SBA").  15 
U.S.C.  632. 

The  Commission  has  not  developed  a 
definition  of  small  entities  applicable  to 
satellite  service  licensees.  Therefore,  the 
applicable  definition  of  small  entity  is 
the  definition  under  the  Small  Business 
Administration  ("SBA")  rules 
applicable  to  Communications  Services 
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"Nut  Eistnvhon?  Cilas.sifHHi  "  Thi.s 
definition  provides  that  a  .small  entitv  is 
one  with  .SI  1  million  or  les.s  in  annual 
receipts    1.1  CFR  121.201.  .Standard 
IndiLstrial  (^la.ssification  (SKI)  (lode 
4899.  Acxording  to  the  SBA,  the  Census 
Bureau  estimates  that  there  are 
approximately  631  entities  providing 
c.ommuni(;atu)ns  services,  not  elsewhere 
classified.  Of  those,  between  401  and 
631  reported  annual  re<:eipts  of  less  than 
$9,999  million  or  less  and  would  qualify 
as  small  entities  subject  to  the  proposed 
rules.-  More  precise  data  is  not 
available. 

The  proposed  Notice  requires  Ckimsat 
Corporation  ("Comsat")  to  provide 
information  concerning  existing  and 
future  capacity  in  the  INTKLSAT  system 
necessary  for  us  to  make  the 
determination  required  by  the  ORBIT 
Act.  The  Commission  also  may  seek 
information  diret:tly  from  INTELSAT  if 
necessary  and  appropriate.  Comsat's 
1999  revenues  were  in  excess  of  $1 1 
million.  Thus,  Comsat  does  not  qualify^ 
as  a  small  entity  under  the  SBA's 
definition.  U.S.  carriers  and  users, 
including  any  small  entities,  that  may 
be  affected  indirectly,  would  likely 
benefit  from  the  proposed  action 

IV.  Description  of  Profected  Reporting, 
Recordkeeping  or  Other  Compliance 
Requirements 

The  proposals  in  the  Notice  are  not 
oxpectted  to  result  in  any  additional 
reporting,  recordkeeping  and  other 
compliance. 

V.  Steps  Taken  To  Minimize  Significant 
Economic  Burden  on  Small  Entities, 
and  Significant  Altematives  Considered 

The  RFA  requires  an  agency  to 
describe  any  significant  alternatives  that 
it  has  considered  in  reaching  its 
proposed  approach,  which  may  include 
the  following  four  altornatiyos:  (1)  The 
establishment  of  differing  compliance  or 
reporting  requirements  or  timetables 
that  take  into  account  the  resources 
available  to  small  entities;  (2)  the 
clarincation.  con.solidatiun.  or 
simplification  of  compliance  or 
reporting  requirements  under  the  nde 
for  small  entities:  (3)  the  use  of 
performance,  rather  than  design, 
standards:  and  (4)  an  exemption  from 
coverage  of  the  rule,  or  any  part  thereof, 
for  small  entities 

Without  prejudgment  as  to  whether  it 
will  determine  that  "sufficient 
opportunity"  exists,  the  Commission  is 


seeking  comment  on  alternatives  for 
"appropriate  action"  shf)uld  it 
determine  that  sufficient  opportunity 
does  not  exist  for  users  and  service 
providers  to  access  INTELSAT  directly. 
The  Commission  tentatively  concludes 
that  the  first  option  for  resolving  this 
problem  should  be  commercial 
solutions  between  Com.sat  and  users  and 
service  providers.  It  also  seeks  comment 
on  possible  regulatory  action  should 
commercial  negotiations  fail  to  yield  a 
solution.  The  intent  of  any  regulatory- 
action  would  be  to  permit  users  and 
service  providers,  including  small 
entities,  to  benefit  from  the  availability 
of  direct  access  to  INTELSAT  space 
segment  capacity  to  meet  service  or 
capacity  requirements.  We  do  not 
expect  the  proposals  to  cause  any 
economic  burden  to  small  entities,  and 
seek  comment  on  any  issues  pertinent  to 
this. 

VI.  Federal  Rules  That  Overlap, 
Duplicate,  or  Conflict  With  These 
Proposed  Rules 

None. 

List  of  Subiects  in  47  CFR  Part  25 

Satellites. 

Koderal  ('ammunications  Commission. 
.Magalie  Roman  Salas, 

IKK  I)()(    ()<)-l  1759  Filed  K-1-00.  8:4.S  am| 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Sarvica 

50  CFR  Part  16 

Injurious  Wlldilfe;  RevlMv  of 
Information  Concerning  Black  Carp 
(Mykipharyngodon  piceus) 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Advance  notice  of  proposed 

rulemaiung. 


■■  IS  Hurt'Hii  iif  ihc  (J•ll.■>u^.  I    .S  I  )«>prtrtiiiHMl  of 
("(iminiTi  H.  iwj  Ctnisut  of  rriiii^piin,iliuii. 
(iomnuinK  hi  inns  dint  iitililins,  I'CM'i   .S-1.  .Siihui  t 
S«n«H.  K.HlHhlnhnnMil  drul  Kirm  Size.  lablc  1). 
Kmplciviiii'nl  sizi-  .it  Kiriiis    1>)M2,  SU    (  ;imIi'  4H't>) 
(M«v  IWil 


SUMMARY:  The  U.S.  Fish  and  Wildlife 
.Service  is  reviewing  available  economic 
and  biological  information  on  the  black 
carp  (Mylopharyngodon  piceus)  for 
possible  addition  to  the  list  of  injurious 
wildlife  under  the  Lacey  Act.  The 
importation  and  introduction  of  M. 
piceus  into  the  natural  ecosystem  of  the 
United  States  may  pose  a  threat  to 
native  mollusk  and  fish  populations 
Listing  M  piceus  as  injurious  would 
prohibit  its  importation  into,  or 
transportation  between,  the  continental 
United  States,  the  District  of  Columbia, 
Hawaii,  the  Commonwealth  of  Puerto 
Rico,  or  any  territory  or  possession  of 


the  United  States,  with  limited 
exceptions.  This  notice  seeks  comments 
from  the  public  to  aid  in  determining  if 
a  proposed  rule  is  warranted. 
DATES:  Comments  must  be  submitted  on 
or  before  August  1,  2000. 
ADDRESSES:  Comments  may  be  mailed 
or  sent  by  fax  to  the  Chief,  Division  of 
Fish  and  Wildlife  Management 
Assistance,  U.S.  Fish  and  Wildlife 
Service,  1849  C  Street,  NW,  Mail  Stop 
840  ARLSQ,  Washington,  DC  20240,  of 
FAX  (703)  358-2044. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Mangin,  Division  of  Fish  and 
Wildlife  Management  Assistance  at 
(703)  358-1718. 

SUPPLEMENTARY  INFORMATION:  In  a 
February  24,  2000.  letter  to  the  Director 
of  the  U.S.  Fish  and  Wildlife  Service, 
the  Mississippi  Interstate  Cooperative 
Resource  Association  (MICRA) 
expressed  concern  that 
Mylopharyngodon  piceus  posed  a  threat 
to  native  fish  and  mollusk  populations. 
MICRA  requested  that  the  Director  take 
the  necessary  steps  to  list  M.  piceus  as 
an  injurious  species  of  wildlife. 

M  piceus  is  a  freshwater  fish  that 
inhabits  lakes  and  lower  reaches  of 
rivers.  It  is  native  to  most  major  Pacific 
drainages  of  eastern  Asia  and  highly 
esteemed  as  a  food  fish  in  China.  M. 
piceus  was  introduced  into  the  United 
States  in  the  early  1970s  as  a 
"contaminant"  in  imported  grass  carp 
storJts.  A  second  introduction  occurred 
in  the  1980s  for  yellow  grub  control  and 
as  a  food  fish. 

M  piceus  larvae  and  fingerlings  feed 
on  zooplankton,  while  larger  Af.  piceus 
feed  on  benthic  organisms  with  shells. 
Because  the  species  commonly  feeds  on 
mollusks,  M.  piceus  is  considered  an 
effective  method  of  biological  control  of 
snails. 

M.  piceus  spawn  in  rivers,  and  their 
eggs  are  pelagic  or  semipelagic  and  drift 
downstream.  They  are  annual  spawners, 
with  spawning  triggered  by  water 
temperature,  rising  water  levels,  and 
availability  of  food.  Research  has 
indicated  that  pond-cultured  females 
can  produce  an  average  of  65,000  eggs 
per  kg  (29.000  per  lb.)  of  body  weight. 

The  Lacey  Act  (18  U.S.C.  42)  and 
implementing  regulation  in  50  CFR  part 
16  restrict  the  importation  into  or  the 
transportation  of  live  wildlife  or  eggs 
thereof  between  the  continental  United 
States,  the  District  of  Columbia,  Hawaii, 
the  Commonwealth  of  Puerto  Rico,  or 
any  territory  or  possession  of  the  United 
States  of  any  nonindigenous  species  of 
wildlife  determined  to  be  injurious  or 
potentially  injurious  to  certain  interests, 
including  those  of  agricultiu^, 
horticulture,  forestry,  the  health  and 


welfare  of  human  beings,  and  the 
welfare  and  survival  of  wildlife  and 
wildlife  resources  in  the  United  States. 
However,  injurious  wildlife  may  be 
imported  by  permit  for  zoological, 
educational,  medical,  or  scientific 
purposes  in  accordance  with  permit 
regulations  at  50  CFR  16.22,  or  by 
Federal  agencies  without  a  permit  solely 
for  their  own  use.  If  the  process  initiated 
by  this  notice  results  in  the  addition  of 
M  piceus  to  the  list  of  injurious  wildlife 
contained  in  50  CFR  part  16.  their 
importation  into  the  United  States 
would  be  prohibited  except  under  the 
conditions,  and  for  the  purposes, 
described  above. 

This  notice  solicits  economic, 
biologic,  or  other  information 
concerning  Af.  piceus.  The  information 
will  be  used  to  determine  if  the  species 
is  a  threat,  or  potential  threat,  to  those 
interests  of  the  United  States  delineated 
above,  and  thus  warrants  addition  to  the 
list  of  injurious  wildlife  in  50  CFR 
16.13.  The  information  will  also  assist 
us  in  preparing  impact  analyses  and 
examining  alternative  protective 
measures  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601)." 

Authority.  This  notice  is  issued  under  the 
diithority  of  the  Lacey  Act  (18  i;..S.C.  42). 

Dated:  May  16.  2000. 
)amie  Rappaport-Clark. 

Director.  i'.S.  Fish  and  U ildlifp  Svnice. 
jKR  Doc.  00-13557  Filed  6-1-00;  H:45  ami 
BILUNG  CODE  4310-55-W 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

50  CFR  Part  17 
RIN  1018-AF45 

Endangered  and  Threatened  Wildlife 
and  Plants;  Reopening  of  Comment 
Period  and  Notice  of  Public  Hearing  on 
Proposed  Rule  To  List  the 
Southwestern  Washington/Columbia 
River  Coastal  Cutthroat  Trout  in 
Washington  and  Oregon  as  Threatened 

AGENCY:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Proposed  rule:  reopening  of 

comment  period  and  notice  of  public 

hearing. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (FWS)  gives  notice  of  a  public 
hearing  on  the  proposed  rule  to  list  the 
southwestern  Washington/Columbia 
River  coastal  cutthroat  trout  in 
Washington  and  Oregon.  In  addition, 
the  comment  period  which  originally 
closed  on  May  15,  2000,  will  be 


reopened.  The  new  comment  period  and 
hearing  will  allow  all  interested  parties 
to  submit  oral  or  written  comments  on 
the  proposal. 

DATES:  The  comment  period  for  this 
proposal  now  closes  on  July  3,  2000. 
Any  comments  received  by  the  closing 
date  will  be  considered  in  the  final 
decision  on  this  proposal.  The  public 
hearing  will  be  held  from  1  p.m.  until 
3  p.m.  and  from  6  p.m.  until  8  p.m.  on 
June  20,  2000,  in  Ilwaco,  Washington. 
ADDRESSES:  The  public  hearing  will  be 
held  at  the  Ilwaco  Heritage  Museum. 
115  SE  Lake  Street,  Ilwaco,  Washington. 
Written  comments  and  materials  should 
be  sent  to  Kemper  McMaster,  State 
Supervisor,  Oregon  Fish  and  Wildlife 
Office.  U.S.  Fish  and  Wildlife  Service, 
2600  SE  98th  Avenue,  Suite  100, 
Portland,  Oregon  97266.  Comments  and 
materials  received  will  be  available  for 
public  inspection,  by  appointment, 
during  normal  business  hours  at  the 
above  FWS  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kemper  McMaster.  at  the  above 
Portland.  Oregon  address,  phone  503- 
231-6179,  facsimile  503-231-6195,  for 
written  comments  or  Gerry  Jackson, 
State  Supervisor,  Western  Washington 
Fish  and  Wildlife  Office.  510  Desmond 
Dr..  Suite  102.  Lacey.  Washington, 
phone  360-753-9440.  facsimile  503- 
231-9008  for  information  on  the  public 
hearing. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  April  5.  1999.  the  National  Marine 
Fisheries  Service  (NMFS)  and  the  Fish 
and  Wildlife  Service  (FWS)  published  a 
notice  in  the  Federal  Register  (64  FR 
16397)  proposing  to  list  the  coastal 
cutthroat  trout  (Oncorhynchus  clarki 
clarki)  population  in  southwestern 
Washington  and  the  Columbia  River, 
excluding  the  Willamette  River  above 
Willamette  Falls,  as  threatened  pursuant 
to  the  Endangered  Species  Act  of  1973, 
as  amended  (Act).  The  FWS  published 
a  notice  in  the  Federal  Register  (65  FR 
20123)  on  April  14,  2000,  to  extend  the 
deadline  from  April  5.  2000,  to  October 
5,  2000  for  the  final  action  on  the 
proposed  rule  to  list  this  population  in 
Washington  and  Oregon:  and  to  provide 
a  30-day  comment  period.  The  6-month 
extension  was  necessary  to  obtain  and 
review  new  information  needed  to 
resolve  substantial  scientific 
disagreement  about  the  status  of  this 
population. 

In  response  to  a  request  for  a  public 
hearing  during  the  public  comment 
period  for  the  6-month  extension,  the 
FWS  will  hold  a  public  hearing  on  the 


date  and  address  described  in  the  DATES 
and  ADDRESSES  sections  above. 

Anyone  wishing  to  make  an  oral 
statement  for  the  record  is  encouraged 
to  provide  a  written  copy  of  their 
statement  and  present  it  to  the  FWS  at 
the  hearing.  In  the  event  there  is  a  large 
attendance,  the  time  allotted  for  oral 
statements  may  be  limited.  Oral  and 
written  statements  receive  equal 
consideration.  There  are  no  limits  to  the 
length  of  written  comments  presented  at 
the  hearing  or  mailed  to  the  FWS.  Legal 
notices  announcing  the  date.  time,  and 
location  of  the  hearing  will  be  published 
in  newspapers  concurrently  with  the 
Federal  Register  notice. 

Comments  from  the  public  regarding 
the  accuracy  of  this  proposed  rule  are 
sought,  especially  regarding:  (1) 
Biological  or  other  relevant  data 
concerning  any  threat  to  cutthroat  trout; 
(2)  The  range,  distribution,  and 
population  size  of  coastal  cutthroat  trout 
in  southwestern  Washington  and  the 
Columbia  River:  (3)  Current  or  planned 
activities  in  the  subject  area  and  their 
possible  impacts  on  the  species:  (4) 
Cutthroat  trout  escapement,  particularly 
escapement  data  partitioned  into  natural 
and  hatcher>-  components:  (5)  The 
proportion  of  naturally  reproducing  fish 
that  were  reared  as  juveniles  in  a 
hatchen,':  (6)  Homing  and  straying  of 
natural  and  hatchery-  fish:  (7)  The 
reproductive  success  of  naturally 
reproducing  hatchen."  fish  and  their 
relationship  to  southwestern 
Washington  and  the  Columbia  River 
coastal  cutthroat  trout  populations:  and 
(8)  Efforts  being  made  to  protect  native, 
naturally  reproducing  populations  of 
coastal  cutthroat  trout. 

Reopening  of  the  comment  period 
will  enable  the  FWS  to  respond  to  the 
request  for  a  public  hearing  on  the 
proposed  action.  The  comment  period 
on  this  proposal  closes  on  July  3,  2000. 
Written  comments  should  be  submitted 
to  the  FWS  office  listed  in  the 
ADDRESSES  section. 

Author 

The  primary'  author  of  this  notice  is 
Jim  Muck  (Fish  and  Wildlife  Service. 
Western  Washington  Office.  510 
Desmond  Dr.  SE.  Suite  102.  Lacey, 
Washington.  98503). 

Authority 

The  authority  for  this  action  is  the 
Endangered  Species  Act  of  1973.  as 
amended  (16  U.S.C.  1531-1544). 

Dated:  May  12.  2000. 
Thomas  J.  Dwyer. 

.Acting  Regional  Director. 

IFR  Doc.  00-12494  Filed  6-1-00;  845  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  622 

[1.0.  051700B1 

South  Atlantic  Fishery  Management 
Council;  Public  Hearing 

AGENCY:  N.itiim.il  Mariiii-  ImsIkth-s 

S('r\  i(.f  (NMF'S).  NatiiMi.il  ()(  canii  and 

Atiiiiis|)li<Ti(  .Xdiiiiiiistr.itinii  (NOAA), 

Ciiinincrtc 

ACTION:  Nolii  (' of  pul)|i(   liciriii^. 

SUMMARY:  'Ihc  Sdiitli  Atlantic  F'islicrv 
Manaf^cnicnt  Council  (Conncil)  will 
conviMif  a  piihiic  hearing  rfgar(iing  dr.ift 
options  for  Amendment  3  to  the  (lolden 
Oah  Fishery  Man.igement  Pi, in  (FMP) 
The  amendment  addresses  t^ear 
restrictions,  [x-rmittint;  proc  esses,  limits 
on  vessel  size.  cre\-    -i.ifelv  and  zoning/ 
participation  ( ()nni(  t :. 

The  Cloiincil  will  take  action  on  its 
proposed  Amendment  :)  diinne  the  lull 
Council  session  at  its  June  2()()() 
meeting 

DATES:  The  hearing  will  he  held  in  liiiii' 
.See  SUPPLEMENTARY  INFORMATION  (ni 
s|)ecific  date  and  time  oi  the  public 
hearing. 


ADDRESSES:  Copies  of  the  draft 
amendment  are  available  from  Kim 
Kerson.  .South  Atlantic   F-"isher\ 
M.uiagement  Council.  One  Southpark 
Cin  le.  Suite  :)()(..  Charleston.  SC  29407- 
4HM'».  telephone    H4:i-.'i7  1 -4:U)t)    The 
dr.ift  options  [)aper  will  also  l)e 
,t\<iilahle  at  the  public  hearing  The 
public  hearing  will  be  held  in  Florida 
See  SUPPLEMENTARY  INFORMATION  for 
spe(  ifi(  hearing  location 
FOR  FURTHER  INFORMATION  CONTACT:  Kim 
iverson,  South  Atlantic   {-"isherN 
Management  Council.  One  Southpark 
Circle.  Suite  :{()ti.  Clharleston.  SC  29407- 
4t)99;  telephone:  H4:i-.5  71-4;ifit);  fa,\: 
H4,i-7f)9-4.S20.  E-mail  address: 
kim.iversonitJsafmc.noaa  go\ 

SUPPLEMENTARY  INFORMATION: 

The  Council  is  considering  gear 
modific  ations  that  would  extend  the  use 
nt  wire  (able  for  main  lines  through 
December  :U ,  2002.  and  adjust  the  size 
of  the  escape  panel  or  door;  allow  vessel 
size  to  increase  In  20  percent;  and 
remove  the  .SOOO-pound  harvest 
recpiirement  for  the  biannual  permit  To 
address  zoning  and  participation 
c  onflic  ts.  the  Council  is  consiclering 
(  re.iting  a  sub-zone  for  smaller  vessels 
111  the  southern  zone  that  would  be 
rev  iewed  on  an  annual  basis.  The 
(iouncil  is  also  considering  allowing 


\essels  from  the  middle  and  southern 
zones  to  fish  in  the  northern  zone  for  a 
limited  time 

Time  and  Location  of  Public  Hearing 

The  public  hearing  regarding  draft 
options  for  Amendment  3  to  the  (]olden 
Crab  Fishery  Management  Plan  will  be 
held  at  the  following  Icjcation.  date,  and 
time 

lune  12.  2000.  eS:00  p.m..  C;hc>eca 
Lodge.  Mile  Marker  82.  l^.S.  Highway  1. 
Islamorada.  PL  33036.  Telephone;:  800- 
327-2888  or  305-ftfi4-4fi51 . 

Ciopies  of  the  draft  options  paper  can 
be  obtained  from  the  Council  (see 
ADDRESSES) 

Special  Accommodations 

Thcvse  meetings  are  physically 
acc;essible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  au.xiliarv  aids 
should  be  direct«;d  to  the  Council  office 
(se(>  ADDRESSES)  by  [une  5.  2000 

D.ilfci    M,)\  2t).  2000 
Bruc:e  C;.  Morehead. 

.  \c  tini:  llin'i  lur.  ( )lti(  i-  al  Su-.tniiu}hlr 
!■  /■•luTir-,.  \(!li(in(il  Maniii-  /■'/s/ifnc.  .Sen  ire 
UK  Doi     (10-1  i-->l  Kilfd  t. -1-0(1.  H  4'i  ,iiTi| 
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This  section  of  ttie  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  mies  ttiat  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
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examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

[TM-OO-05] 

Nominations  for  Members  of  the 
National  Organic  Standards  Board 

agency:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Notice. 

SUMMARY:  The  Organic  Foods 
Production  Act  (OFPA)  of  1990,  as 
amended,  requires  the  establishment  of 
a  National  Organic  Standards  Board 
(NOSB).  The  NOSE  is  a  15  member 
board  that  advises  the  Secretary  on  all 
aspects  of  the  National  Organic 
Program,  and  has  responsibility  for 
development  of  a  proposed  National 
List  of  Approved  and  Prohibited 
Substances.  The  U.S.  Department  of 
Agriculture  (USDA)  is  requesting 
nominations  to  fill  five  upcoming 
vacancies  on  the  NOSB.  The  Secretary' 
of  Agriculture  will  appoint  nominees  to 
serve  5-year  terms  of  office  scheduled  to 
commence  in  January  2001.  USDA 
encourages  eligible  minorities,  women, 
and  persons  with  disabilities  to  apply. 
DATES:  Written  nominations,  with 
resumes,  must  be  postmarked  on  or 
before  August  30,  2000. 
ADDRESSES:  Nominations  should  be  sent 
to  Mr.  Keith  Jones.  Program  Manager, 
National  Organic  Program,  USDA- 
AMS-TMP-NOP,  Room  2510-So.,  Ag 
Stop  0268,  P.O.  Box  96456,  Washington, 
DC.  20090-6456. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Keith  Jones.  Telephone:  (202)  720-3252; 
Fax:  (202)  690-3924;  e-mail: 
k.eith.jones@usda.gov. 

SUPPLEMENTARY  INFORMATION:  The  OFPA 
of  1990,  as  amended  (7  U.S.C.  Section 
6501  et  seq.],  requires  the  Secretary  to 
establish  an  organic  certification 
program  for  producers  and  handlers  of 
agricultural  products  that  have  been 
produced  using  organic  methods.  In 


developing  this  program,  the  Secretary- 
is  required  to  establish  a  NOSB.  The 
purpose  of  the  NOSB  is  to  assist  in  the 
development  of  a  proposed  National 
List  of  Approved  and  Prohibited 
Substances  and  to  advise  the  Secretary 
on  other  aspects  of  the  National  Organic 
program. 

The  current  NOSB  has  made 
recommendations  to  the  Secretary 
regarding  the  establishment  of  the  initial 
organic  program.  It  is  anticipated  that 
the  NOSB  will  continue  to  make 
recommendations  on  various  matters 
including  recommendations  on 
substances  it  believes  should  be 
permitted  to  be  used  or  prohibited  for 
use  in  organic  production  and  handling. 

The  NOSB  is  required  to  be  composed 
of  various  individuals  including  owners 
or  operators  of  an  organic  production 
organization,  persons  who  represent 
public  interest  or  consumer  interest 
groups,  and  an  individual  who  is  a 
certifying  agent.  Nominations  are  sought 
for  two  positions  for  organic  producer 
and  two  positions  for  consumer/public 
interest  representatives.  Additionally, 
nominations  are  being  sought  for  the 
certifying  agent  position  who  will 
represent  State  and  private  certifiers. 
Individuals  desiring  to  be  appointed  to 
the  NOSB  at  this  time  must  be  either  an 
owner  or  operator  of  an  organic 
production  operation,  a  person  who 
represents  public  or  consumer  interest 
groups,  or  a  State  or  private  organic 
certif>'ing  agent.  Selection  criteria  will 
include  such  factors  as:  demonstrated 
experience  and  interest  in  organics; 
diverse  commodity  and  geographic 
representation:  support  of  consumer  and 
public  interest  organizations; 
demonstrated  experience  with 
environmental  matters;  and  other  factors 
as  mav  be  appropriate  for  specific 
positions. 

After  applications  have  been 
reviewed,  individuals  receiving 
nominations  will  be  contacted  and 
supplied  with  biographical  forms.  The 
biographical  information  must  be 
completed  and  returned  to  USDA 
within  10  working  days  of  its  receipt  to 
expedite  the  clearance  process  that  is 
required  by  the  Secretary. 

Equal  opportunity  practices  will  be 
followed  in  all  appointments  to  the 
NOSB  in  accordance  with  USDA 
policies.  To  ensure  that  the 
recommendations  for  the  NOSB  have 
taken  into  account  the  needs  of  the 


diverse  groups  ser\'ed  by  USDA, 
membership  shall  include,  to  the  extent 
practicable,  individuals  with 
demonstrated  ability'  to  represent 
minorities,  women,  and  persons  with 
disabilities. 

The  information  collection 
requirements  concerning  the 
nomination  process  have  been 
previously  cleared  by  the  Office  of 
Management  and  Budget  (0MB)  imder 
OMB  Control  No.  0505-0001. 

Dated:  May  26.  2000. 
Sharon  Bomer  Lauritsen. 

Acting  Deputy  Administrator.  Transportation 
and  Marketing. 

[PR  Doc.  00-13784  Filed  6-1-00.  8:45  am) 
BILUNG  CODE  3410-02-P 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Management  Direction  for  the  John 
Mulr,  Ansel  Adams,  Dinl(ey  Ibices  and 
Monarch  Wilderness;  Inyo,  Sierra  and 
Sequoia  National  Forests 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  Intent  to  prepare  a 
Revised  Environmental  Impact 
Statement. 

SUMMARY:  Notice  is  hereby  given  that 
the  USDA,  Forest  Ser\'ice  will  prepare  a 
revised  draft  environmental  impact 
statement  (EIS)  to  establish  management 
direction  for  the  John  Muir.  Ansel 
Adams.  Dinkey  Lakes  and  Monarch 
Wilderness  areas.  The  Sierra  and  Inyo 
National  Forests  administer  the  John 
Muir  and  Ansel  Adams  Wildernesses; 
the  Sierra  National  Forest  administers 
the  Dinkey  Lakes  Wilderness;  and  the 
Sierra  and  Sequois  National  Forests 
administer  the  Monarch  Wilderness. 
These  Wildernesses  are  located  in 
Fresno,  Inyo,  Madera,  and  Mono, 
California.  The  decision  to  revise  the 
draft  EIS  was  based  on  the  high  level  of 
interest  and  concern  apparent  from  the 
public  comments  to  the  original  draft. 
The  proposed  action  has  been  more 
clearly  defined,  otherwise  it  remains 
unchanged  from  that  described  in  the 
original  NOI  published  in  the  August 
12,  1992  issue  of  the  Federal  Register 
(57  PR  36061). 

FOR  FURTHER  INFORMATION  CONTACT: 
Direct  questions  regarding  the  proposed 
action  and  revised  EIS  to  Mary  Beth 
Hetmessy,  Wilderness  Specialist,  Inyo 
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National  Fnrost  (760)  873-2400;  or  Teri 
Drivas.  Rt-crcation  Xt  Lands  ()fri(;«T. 
Siorra  National  Forest,  (S5«)  297-()70t) 
SUPPLEMENTARY  INFORMATION:  The  Inyo. 
Siorra.  and  St'(]ii()ia  National  Forests 
proposf?  to  amend  their  respective 
Forest  I^ind  and  Resource  Management 
Plans  (LRMPs)  to  incorporate  new 
management  direction  for  the  John 
Muir,  Ansel  Adams.  Dinkev  I^kes,  and 
Monarch  Wilderness  areas.  The 
National  Environmental  Policy  Act  will 
guide  the  planning  process  with 
implementation  scheduled  for  summer. 
2001   The  revised  draf^  EIS  address 
thret!  topics  associated  with  overall 
forest  level  management  dirwrtion  for 
the  three  wildernes.ses:  (1)  Visitor  Use: 
(2)  Commercial  Services  and:  (.1) 
Recreational  Packstock  Management. 

The  analysis  will  consider  a  range  of 
alternatives  including  no-action,  which 
is  the  current  management  dirt'ction 
contained  in  each  national  forest  s 
LRMP  The  new  management  direction 
will  he  programmatic  and  would 
provide  direc:tion  for  the 
implementation  of  wilderness  area 
decisions  for  the  next  10  to  15  years 
The  management  changes  reflect  Forest 
Service  dire<:tives.  changing  social 
values,  agency  emphasis  on  ecosystem 
su.stainability.  new  information,  and 
research  findings 

The  draft  EIS  will  be  filed  with  the 
Environmental  Protection  Agency  (EPA) 
and  is  expected  to  he  available  for 
public  review  by  July  2000  The 
comment  period  on  the  draft  EIS  will  be 
90  days  from  the  date  the  EPA  publishes 
the  notice  of  availability  in  the  Federal 
Register.  The  final  EIS  is  ex  pee  ted  to  be 
completed  March  2001 

The  Forest  Service  believes,  it  is 
important  to  give  reviewers  nofu  e  of 
several  court  rulings  related  to  publii 
participation  in  the  environmental 
review  jirocess   First,  reviewers  of  .i 
draft  ELS  must  stnu  tiire  their 
participation  in  the  environment.il 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  ageiii  v  to  the 
reviewers  position  .md  (  onteiitioiis 
Vrrmoiit  Yunkcf  \iii  Irttr  f'ovvrr  (i\ 
versus  \'1{IX:.  4;J5  US   ,519,  55:1  |1<)7H) 
Also,  environmental  ob|iH:tions  tliat 
could  have  been  raised  at  the  draft  stage 
maybe  waived  or  dismissed  1)\  the  ( oiirl 
if  not  raised  until  after  completion  of 
the  final  EIS   Citv  of  Aniiooii  versus 
Hodt'l.  HO:t  F  2d.  lOUi.  1022  (9th  Cir 
19Hfi)  and  lV/,sr();is;/i  Urntdiii's.  Ini 
versus //urns,  490  F   Supp    i:t.)4,  i:t:tH 
(EI)  Wis    1980)   Because  of  these  court 
rulings,  it  is  very  important  that  those 
interested  in  the  proposed  .k  Ikhi 
participate  by  the  (lose  of  the  9()-(lav 
comment  period  so  that  substantive 
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comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  It  can  meaningfully  be  considered 
and  responded  to  in  the  final  EIS  To  be 
most  helpful,  comments  on  the  draft  EIS 
should  be  as  spe<;ific  as  possible  and 
may  address  the  adtKjuacy  of  the 
statement  or  the  merit  of  the  alternatives 
di.scussed   Reviewers  may  wish  to  refer 
to  the  (Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
C.FK  150,1. .3  in  addressing  these  points. 
In  the  final  EIS,  the  Forest  Service  is 
required  to  respond  to  comments  and 
responses  re<:eived  during  the  comment 
period  that  pertain  to  the  environmental 
( (inse<juences  dis'russed  in  the  draft  EIS 
and  applicable  laws,  regulations,  and 
policies  considered  in  making  the 
dw:ision  regarding  the  proposal.  Forest 
Supervisors  of  the  Inyo.  Sierra,  and 
Sequoia  National  Forests  are  the 
Responsible  Officials  As  Responsible 
Officials  they  will  decide  whether  to 
implement  the  proposal  or  a  different 
alternative  The  Responsible  Officials 
will  document  the  decision  and  the 
reasons  for  the  decision  in  the  Record  of 
Decision  (ROD)  The  decision  will  be 
subject  to  Forest  Service  Appeal 
Regulations  (36  CFR  part  217). 

leffery  K.  Bailey. 

hnri'sl  SiipiTifior.  Invn  Witiontil  Fnn'st 

Alan  M.  Quan. 

Ai  tiiii'  h'nri'-,!  .Sii/icn  isor.  Surni  \iitniiiiil 

■\rthur  L.  (iaffery, 

hnri-^t  Su/MTMsor.  Sequoia  National Forf si 
IKK  Dm    (i(i-i:i7'(7  Filf'd  f.- 1 -00;  8:45  ami 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Lake  Tahoe  Basin  Federal  Advisory 
Committee 

agency:  Forest  Service,  USDA. 
ACTION:  Notue  of  meeting 

summary:  The  Lake  Tahoe  Basin  Federal 
.Advisory  Committee  will  hold  .i 
meeting  on  |une  21.  2000,  at  the  Vahalla 
Building.  Tallai   Historu  Site,  Highway 
89,  South  I-ake  Tahoe,  CA.  This 
Committee,  established  by  the  Secretary 
of  .AgrK  ulture  on  I)«:ember  15,  1998. 
((i4  FR  2876)  IS  chartered  to  provide 
advice  to  the  .Secretary  on  implementing 
the  terms  of  the  Federal  Interagency 
Partnership  on  the  Lake  Tahoe  Region 
and  other  matters  rai.sed  by  the 
Secretary. 


DATES:  The  metning  will  be  held  June 
21 ,  2000,  beginning  at  9:00  am  and 
ending  at  4:30  p.m 

ADDRESSES:  The  meeting  will  be  held  at 
Vahalla,  Tallac  Historic  Site,  Highway 
89.  South  Lake  Tahoe,  CA. 
FOR  FURTHER  INFORMATION  CONTACT: 
Maribeth  Gustafson  or  Jeannie  Stafford, 
Lake  Tahoe  Basin  Management  Unit, 
Forest  Service,  870  Emerald  Bay  Road 
Suite  1,  South  Lake  Tahoe,  CA  96150, 
(530) 573-2642 

SUPPLEMENTARY  INFORMATION:  The 
committee  will  meet  jointly  with  the 
Lake  Tahoe  Basin  ExcK:utives 
Committees.  Items  to  be  covered  on  the 
agenda  include:  |lj  Budget 
Subcommittee  Report;  [2l  HUD  Update: 
(3|  Summer  Event  Update;  |4)  Washoe 
Cultural  Center;  (5)  Public  Comment; 
and  [6!  Field  Trip  to  Review  Federal 
Projects.  All  Lake  Tahoe  Basin  Federal 
Advisory  Committee  meetings  are  open 
to  the  public.  Interested  citizens  are 
encouraged  to  attend.  Issues  may  be 
brought  to  the  attention  of  the  attention 
of  the  Committee  during  the  open 
public  comment  period  at  the  meeting 
or  by  filing  written  statements  with  the 
secretary  for  the  Committee  before  or 
after  the  meeting.  Please  refer  any 
written  comments  to  the  Lake  Tahoe 
Basin  Management  Unit  at  the  contact 
address  stated  above. 

Dnlfd   \\.i\  2(}.  2000 
Mariiielh  Gustafson. 

Arlinii  [)r[)ul\  Fori'st  Supmisor 

|FK  1)<.(    ()(Ki;i872  Filed  fi-1-00;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

Opal  Creek  Scenic  Recreation  Area 
(SRA)  Advisory  Council 

AGENCY:  Forest  Service.  USDA  Forest 
Service 

ACTION:  Ai:fion  of  Meeting. 


SUMMARY:  The  first  Opal  Creek  Scenic 
R«H:reation  .Area  Advisory  (Council 
meeting  will  convene  in  Salem.  Oregon 
on  Saturday.  June  24.  2000  The  meeting 
is  scheduled  to  begin  at  10:00  a.m..  and 
will  conclude  at  approximately  3:00 
p.m.  The  meeting  will  be  held  in  the 
Anderson  Room  A  at  the  Salem  Public 
Libran,';  585  Liberty  St.  SE;  Salem. 
Oregon; (503)  588-6071. 

The  Opal  Creek  Wilderness  and  Opal 
Oeek  .Scenic  Recreation  Area  Act  of 
1996  (Opal  Creek  Act)  (PL.  104-208) 
directed  the  Secretary  of  Agriculture  to 
establish  the  Opal  Creek  Scenic 
Re<:reation  Area  Advisory  Council.  The 


Advisory  Council  is  comprised  of 
thirteen  members  representing  state, 
county  and  city  governments,  and 
representatives  of  various  organizations, 
which  include  mining  industry, 
environmental  organizations,  inholders 
in  Opal  Creek  Scenic  Recreation  Area, 
economic  development.  Indian  tribes, 
adjacent  landowners  and  recreation 
interests.  The  council  provides  advice  to 
the  Secretary  of  Agriculture  on 
prepciration  of  a  comprehensive  Opal 
Creek  Management  Plan  for  the  SRA. 
and  consults  on  a  periodic  and  regular 
basis  on  the  management  of  the  area. 
The  tentative  agenda  includes: 

(1)  Forest  Supervisor's  opening  comments, 
and  introduc:tion  of  Council  Members  and 
Forest  Servic:e  Staff,  (2)  determine  future 
meeting  location  and  times.  (3)  over\'iew  of 
Advisory  Council  Charter  and  determine 
terms  of  appointment;  (4)  overview  of  the 
Opal  Creek  Act.  (5)  overview  of  the  Federal 
Advisory  Committee  Act  (FACA);  (6) 
over\'iew  of  the  roles  of  the  Advisory 
Count:il.  Designated  Forest  Offic  ial,  and 
chairperson.  (7)  overview  of  the  planning  and 
decision  making  process,  and  critical 
benchmarks,  and  (8)  identify  preliminan,' 
issues  within  the  Scenic  Recreation  Area 

The  Public  Forum  is  tentatively 
scheduled  to  begin  at  2:00  p.m.  Time 
allotted  for  individual  presentations 
will  be  limited  to  3—4  minutes.  Written 
comments  are  encouraged,  particularly 
if  the  material  cannot  be  presented 
within  the  time  limits  for  the  Public 
Forum.  Written  comments  may  be 
submitted  prior  to  the  June  meeting  by 
sending  them  to  Designated  Federal 
Official  Stephanie  Phillips  at  the 
address  given  below. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
more  information  regarding  this 
meeting,  contact  Designated  Federal 
Official  Stephanie  Phillips;  Willamette 
National  Forest.  Detroit  Ranger  District. 
HC  73  Box  320.  Mill  City,  OR  97360; 
(503) 854-3366. 

Dated:  May  26,  2000. 
Darrel  Kenops, 
Forest  Supen'isor. 

|FR  Do(  .  00-13800  Filed  R-1-00:  8:45  am] 
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COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Procurement  List;  Additions 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Additions  to  the  Procurement 

List. 


SUMMARY:  This  action  adds  to  the 
Procurement  List  commodities  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 
EFFECTIVE  DATE:  July  3,  2000. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled.  Jefferson  Plaza  2.  Suite  10800. 
1421  Jefferson  Davis  Highway. 
Arlington.  Virginia  22202-3259. 
FOR  FURTHER  INFORMATION  CONTACT: 
Louis  R.  Bartalot.  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  On  March 
24.  2000.  the  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled  published  notice  (65  FR  15897) 
of  proposed  additions  to  the 
Procurement  List.  After  consideration  of 
the  material  presented  to  it  concerning 
capability  of  qualified  nonprofit 
agencies  to  provide  the  commodities 
and  impact  of  the  addition  on  the 
current  or  most  recent  contractors,  the 
Committee  has  determined  that  the 
commodities  listed  below  are  suitable 
for  procurement  by  the  Federal 
Government  under  41  U.S.C.  46— 48c 
and  41  CFR  51-2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  to  the  Government. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  current  contractors 
for  the  commodities. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  to  the  Government. 

4.  There  are  no  knowm  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S,C.  46-^8c)  in 
connection  with  the  commodities 
proposed  for  addition  to  the 
Procurement  List, 

Accordingly,  the  following 
conmiodities  are  hereby  added  to  the 
Procurement  List: 

Tape,  Electronic  Data 
7045-01-.391-0947 
7045-01-438-7086 

This  action  does  not  affect  current 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options  that  may 
be  exercised  under  those  contracts, 

Leon  A.  Wilson,  |r., 

Executive  Director. 

|FR  Doc.  00-13857  Filed  6-1-00;  8:45  ami 
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COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Procurement  List;  Proposed  Additions 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Proposed  additions  to 

Procurement  List. 

SUMMARY:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
services  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities. 

Comments  Must  Be  Received  on  or 
Be/ore;  July  3.  2000. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled.  Jefferson  Plaza  2.  Suite  10800, 
1421  Jefferson  Davis  Highway, 
Arlington.  Virginia  22202-3529, 
FOR  FURTHER  INFORMATION  CONTACT: 
Louis  R.  Bartalot,  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)(2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunitv  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  services  listed  below  from 
nonprofit  agencies  employing  persons 
who  are  blind  or  have  other  severe 
disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
services  to  the  Government. 

2.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
services  to  the  Government. 

3.  There  are  no  knowTi  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  services  proposed 
for  addition  to  the  Procurement  List. 
Comments  on  this  certification  are 
invited.  Commenters  should  identif\'  the 
statement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 

The  following  services  have  been 
proposed  for  addition  to  Procurement 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

initiation  of  Antidumping  and 
Countervailing  Duty  Administrative 
Reviews 

AGENCY:  liiiporl  .XHrninistrHtiDn. 
Intcriiatioiidl  Tracic  Adinini.stratinn. 
nt'par1m»*rit  of  Comment' 
ACTION:  Notit  I'  of  Initiation  of 
.■\ntidumping  anil  Countorvading  Duty 
Administrati\  H  Rt'vii>vv.s. 


SUMMARY:  Thi'  DepartmtMit  of  Commerce 
has  rt'ct'ivetl  rinjiiests  to  conduct 
admiiiistrativt'  rt'\ii>ws  of  various 
antidiiin[)in^  and  i oLintervajling  duty 
orrlers  antf  findin^^s  with  April 
anniversary  dates.  In  accordance  with 
tfie  Department's  regulations,  we  are 
initiating  those  administrative  reviews. 
EFFECTIVE  DATE:  |une  2.  2()()() 
FOR  FURTHER  INFORMATION  CONTACT: 
Holly  A   Kuga,  Office  of  AD/CA'D 
Enforcement,  Import  Administration. 


International  Trade  Administration, 
r.S.  Department  of  Commerce,  14th 
.Stn^et  and  Constitution  Avenue,  NW, 
Washington,  DC  2U230,  telephone:  (202) 
4K2-47.37. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Department  has  ret:eived  timely 
rei^uests,  in  accordance  with  19  CFK 
:}51.21.-^(b)  (1994).  for  administrative 
reviews  of  various  antidumping  and 
countervailing  duty  orders  and  findings 
with  April  anniversary  dates. 

Initiation  of  Reviews 

In  accordance  with  section  19  (]FR 
'l,^1.221(c)(l)(i).  we  are  initiating 
administrative  reviews  of  the  following 
antidumping  and  countervailing  duty 
orders  and  findings.  We  intend  to  issue 
the  final  results  of  these  reviews  not 
later  than  April  30,  2001. 


Pencxj  to  be 
reviewed 


Antidumping  Duty  Proceedings 

France   Sorbitol   A  42  7  001  

Amylum  France 

Amylum  SPI  Europe 
Greece   Electrotyiir;  Manganese  Dioxide,  A-484-801  „ 

Tosoh  Hellas  A  I  C 
Japan   Electrolytic  Manganese  Dioxide   A  588-806  

Tosoh  Corporation 
Taiwan   Static  Random  Access  Memory  Semiconductors  A-583-827 

Integrated  Silicon  Solution   Inc /Integrated  Silicon  Solution  (Taiwan),  Inc 

Galvantech   Inc    G  Link  Technology  Corporation,  GSI  Technology   Winbond  Electronics  Corporation 
The  People  s  Republic  ot  China   Brake  Rotors '  A-570-846 

China  National  Automotive  Industry   Import  &   Export  Co    (only  as  to  merchandise  produced  by  a  firm  other  than 
Shandong  Laizhou  CAPCO  Industry) 

Shandong  Laizhou  CAPCO  Industry  (only  as  lo  merchandise  produced  by  a  firm  other  than  Shandong  Laizhou  CAPCO 
Industry) 

Shenyang  Honbase  Machinery  Co     Ltd    (only  as  to  merchandise  produced  by  a  tirm  other  than  either  Shenyang 
Honbase  Machinery  Co    Ltd   or  Laizhou  Luyuan  Automobile  Fitting  Co    Ltd  ) 

Laizhou  Luyuan  Automobile  Fitting  Co     Ltd    (only  as  to  merchandise  produced  by  a  firm  other  than  either  Shenyang 
Honbase  Machinery  Co    Ltd  or  Laizhou  Luyuan  Automobile  Fitting  Co     Ltd  ) 

China  National  Machinery  and  Equipment  Import  &  Export  (Xinpang)  Corporation    Ltd    (only  as  to  merchandise  pro- 
duced by  a  firm  other  than  Zibo  Botai  Manufacturing  Co  ,  Ltd.) 
The  Peoples  Republic  of  China   Coumann  "  A-570-830 

Netchem  Inc 

Turkey   Certain  Steel  Concrete  Romtorcing  Bars  A^89-807 

Ekinciler  Holding,  A  S  Ekinciler  Demir  Celik  A  S 

Colakoglu  Metalurp  A  S  Colakoqiu  Dis  Ticarel 

Icdas  Celik  Enerp  Tersane  ve  Uiasim  Sanayi   A  S 


4/1/99-3/31 '00 

4/1/99-12/31/99 

4/1/99-12/31/99 

4/1/99-3/31/00 

4/1/99-3/31/00 


None 


None 


Countervailing  Duty  Proceedings 


Suspension  Agreements 


2/1/99-1/31/00 
4/1/99-3/31/00 


•  If  one  ot  the  named  companies  does  not  quality  for  a  separate  rate  all  other  exporters  of  brake  rotors  from  the  Peoples  Republic  of  China 
who  have  not  qualified  for  a  separate  rate  are  deemed  to  be  covered  by  this  review  as  part  ot  the  single  PRC  entity  ot  which  the  named  export- 
ers are  a  part  '■^ 

•  It  one  of  the  named  companies  does  not  qualify  for  a  separate  rale  all  other  exporters  of  coumann  from  the  People  s  Republic  of  China  who 
have  not  qualified  tor  a  separate  rate  are  deemed  to  be  covered  by  this  review  as  part  of  the  single  PRC  entity  ot  which  the  named  exporters  are 


During  any  administrative  review 
covering  all  or  part  of  a  period  falling 
between  the  first  and  second  or  third 
and  fourth  anniversary  of  the 
publication  of  an  antidumping  duty 
order  under  section  351.211  or  a 
determination  under  section 
3.51.218(0(4)  to  continue  an  order  or 
suspended  investigation  (after  sunset 
review),  the  Secretary,  if  requested  by  a 
domestic  interested  party  within  30 
days  of  the  date  of  publication  of  the 
notice  of  initiation  of  the  review,  will 
determine  whether  antidumping  duties 
have  been  absorbed  by  an  exporter  or 
producer  subject  to  the  review  if  the 
subject  merchandise  is  sold  in  the 
United  States  through  an  importer  that 
is  affiliated  with  such  exporter  or 
producer.  The  request  must  include  the 
name(s)  of  the  exporter  or  producer  for 
which  the  inquiry  is  requested. 

Interested  parties  must  submit 
applications  for  disclosure  under 
administrative  protective  orders  in 
accordance  with  19  CFR  351.305. 

These  initiations  and  this  notice  are 
in  accordance  with  section  751(a)  of  the 
Tariff  Act  of  1930,  as  amended  (19  USC 
1675(a)),  and  19  CFR  351.221(c)(l)(i). 

Dated:  May  26.  2000. 
Holly  A.  Kuga. 

Acting  Deputy  Assistant  Secrftan,-.  Group  II 
for  Import  Administration. 
(FR  Doc.  00-1.3883  Filed  fi-1-00;  8.4.'^  am] 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-570-803,  A-570-803] 

Final  Results  of  Full  Sunset  Reviews: 
Bars  and  Wedges  and  Hammers  and 
Sledges  From  the  People's  Republic  of 
China 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Final  Results  of  Full 
Sunset  Reviews:  Bars  and  Wedges  and 
Hammers  and  Sledges  from  the  People's 
Republic  of  China. 

summary:  On  January  24,  2000,  the 
Department  of  Commerce  ("the 
Department")  published  a  notice  of 
preliminary  results  of  the  full  sunset 
reviews  of  antidumping  duty  orders  on 
bars  and  wedges  and  hammers  and 
sledges  from  the  People's  Republic  of 
China  (65  FR  3658) '  pursuant  to  section 


a  part 


'  S('<!  also  Bars  anci  Wedges  and  Hammers  and 
SledjjMs  frum  the  People  s  Republit  of  l^tiina; 
Corrected  Preliminai-v  Results  of  Full  Sunset 
Reviews.  b,S  FR  lhl67  |Man;ti  27.  2000) 


751(c)  oftheTariff  Actof  1930,as 
amended  ("the  Act").  We  provided 
interested  parties  an  opportunity  to 
comment  on  our  preliminary  results.  We 
did  not  receive  comments  from  either 
domestic  or  respondent  interested 
parties.  As  a  result  of  these  reviews,  the 
Department  finds  that  revocation  of 
these  orders  would  be  likely  to  lead  to 
continuation  or  recurrence  of  dumping 
at  the  rates  indicated  in  the  Final 
Results  of  Review  section  of  this  notice. 
FOR  FURTHER  INFORMATION  CONTACT:  Eun 
W.  Cho  or  Carole  Showers,  Office  of 
Policy  for  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW, 
Washington,  DC  20230;  telephone:  (202) 
482-1698  or  (202) 482-3217. 
respectively. 

EFFECTIVE  DATE:  June  2,  2000. 

Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Act  are  references  to  the 
provisions  effective  January  1,  1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act  ("URAA").  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department  regulations  are  to  19 
CFR  part  351  (1999).  Guidance  on 
methodological  or  analytical  issues 
relevant  to  the  Department's  conduct  of 
sunset  reviews  is  set  forth  in  the 
Department  Policy  Bulletin  98:3— 
Policies  Regarding  the  Conduct  of  Five- 
year  ("Sunset")  Reviews  of 
Antidumping  and  Countervailing  Duty 
Orders;  Policy  Bulletin,  63  FR  18871 
(April  16,  1998)  (Sunset  Policy 
Bulletin). 

Background 

On  January  24,  2000,  the  Department 
published  a  notice  of  preliminan' 
results  of  the  full  sunset  reviews  of  the 
antidumping  duty  orders  on  bars  and 
wedges  and  hammers  and  sledges  from 
the  People's  Republic  of  China  ("PRC  ") 
(65  FR  3658)  ^  pursuant  to  section  751(c) 
of  the  Act.  In  our  preliminary  results, 
we  determined  that  revocation  of  the 
antidumping  duty  orders  would  be 
likely  to  lead  to  continuation  or 
recurrence  of  dumping.  In  addition,  we 
preliminarily  determined  that  the 
following  weighted-average  dumping 
margins  are  likely  to  prevail  if  the 
orders  were  revoked:  PRC-wide  rate  of 
31.76  percent  ad  valorem  for  bars/ 
wedges  and  45.42  percent  ad  valorem 
for  hammers/sledges. 

Neither  domestic  nor  respondent 
interested  parties  submitted  case  briefs 


within  the  deadline  specified  in  19  CFR 
351.309(c)(l)(i). 

Scope  of  Review 

The  products  covered  by  these  orders 
include  bars/wedges  and  hammers/ 
sledges  from  the  PRC.  Although  we 
provide  the  full  scope  language  for  the 
order  on  heavy  forged  hand  tools 
("HFHTs")  below,  this  determination 
applies  only  to  the  types  of  HFHTs 
which  fall  under  the  orders  (A-570- 
803)  on  bars/wedges  and  hammers/ 
sledges  from  the  PRC.  HFHTs  include 
heads  for  drilling,  hammers,  sledges, 
axes,  mauls,  picks,  and  mattocks,  which 
may  or  may  not  be  painted,  which  may 
or  may  not  be  finished,  or  which  may 
or  may  not  be  imported  with  handles: 
assorted  bar  products  and  track  tools 
including  wrecking  bars,  digging  bars 
and  tampers;  and  steel  wood  splitting 
wedges.  HFHTs  are  manufactured 
through  a  hot  forge  operation  in  which 
steel  is  sheared  to  the  required  length, 
heated  to  forging  temperature,  and 
formed  to  final  shape  on  forging 
equipment  using  dies  specific  to  the 
desired  product  shape  and  size. 
Depending  on  the  product,  finishing 
operations  may  include  shot-blasting, 
grinding,  polishing,  and  painting,  and 
the  insertion  of  handles  for  handled 
products.  HFHTs  are  currently 
classifiable  under  the  following 
Harmonized  Tariff  Schedule  ("HTS") 
item  numbers  8205.20.60,  8205.59.30. 
8201.30.00.  and  8201.40.60.  Specifically 
excluded  are  hammers  and  sledges  with 
heads  1.5  kilograms  (3.33  pounds)  in 
weight  and  under,  and  hoes  and  rakes, 
and  bars  18  inches  in  length  and  under. 
The  HTS  item  numbers  are  provided  for 
convenience  and  customs  purposes 
onlv.  The  wTitten  description  of  the 
scope  remains  dispositive. 

There  has  been  one  scope  ruling  with 
respect  to  the  orders  on  HFHTs  from  the 
PRC  in  which  the  Forrest  Tool 
Company's  Max  Multipurpose  Tool  was 
determined  to  be  within  the  scope  of  the 
order  (58  FR  59991,  (November  12. 
1993)). 

Analysis  of  Comments  Received 

The  Department  did  not  receive  a  case 
brief  from  either  domestic  or  respondent 
interested  parties.  We  have  not  made 
any  changes  to  our  preliminary-  results 
of  January  24,  2000  (65  FR  3658).* 

Final  Results  of  Review 

As  a  result  of  these  reviews,  the 
Department  finds  that  revocation  of  the 
antidumping  duty  orders  would  be 
likely  to  lead  to  continuation  or 


-  See  footnote  1.  supra. 


^See  footnote  1.  supra. 
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recurrence  of  dumping  at  the  rates  listed 
below; 


PRC  wide 

Margin 
(percent) 

Bars/Wedges        

31  76 

Hammers/Sledges  

45  42 

This  notice  also  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  orders 
("APO")  of  their  responsibility 
concerning  the  return  or  disposition  of 
proprietan,'  information  disclosed  under 
APO  in  accordance  with  19  f:FR 
351  305  of  the  Departments  regulations' 
Timely  written  notification  of  the  return 
or  destruction  of  APO  materials  or 
conversion  to  judicial  protective  order  is 
hereby  requested.  Failure  to  comply 
with  the  regulations  and  terms  of  an 
APO  is  a  violation  which  is  subject  to 
sanction 

This  five-year  ("sunset")  review  and 
notice  are  in  ai:cordance  with  sections 
751(c),  752.  and  777(i)(l)  of  the  Act. 

Dateil  Mav  2ft.  2000. 
Troy  H.  Cribb, 

Artmg  Assistant  Si'rrrtan  tnr  Impart 

Administmtion 

(FK  D()(    0()-HHH()  KiU'd  t>-l-OU.  8.45  drill 

BILLING  CODE  3S10-OS-*> 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-570-84«] 

Brake  Rotors  From  the  People's 
Republic  of  China:  Initiation  of  New 
Shipper  Antidumping  Duty  Reviews 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

SUMMARY:  The  Department  of  Commerce 
has  received  requests  to  conduct  new 
shipper  reviews  of  the  antidumping 
duty  order  on  brake  rotors  from  the 
People's  Republic  of  China.  In 
accordance  with  19CFR  351.214(d).  we 
are  initiating  reviews  for  Hongfa 
Machinery  (Dalian)  Co.,  Ltd.  and 
Luoyang  Haoxiang  Brake  Disc  Facforv 
We  are  not  initiating  a  review  of 
Shenyang  [inde  Machinery  Co.,  Ltd 

EFFECTIVE  DATE:  |une  2.  2000. 

FOR  FURTHER  INFORMATION  CONTACT: 

Terre  Keaton  or  Brian  Smith,  Import 
Administration,  International  Trade 
Administration.  I'.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  N  W..  Washington,  DC.  20230: 
telephone  (202)  482-1280  or  4H2-17H6, 
respectively. 


Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930.  as 
amended  ("the  Act"),  are  references  to 
the  provisions  effective  Ianuar\-  1,  1995, 
the  effective  date  of  the  amendments 
made  to  the  Act  by  the  Uruguay  Round 
Agreements  Act.  In  addition,  unless 
otherwise  indicated,  all  citations  to  the 
Department  of  Commerce  ("the 
Department")  regulations  are  to  19  CFR 
Part  351  (April  2000). 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Department  has  received  timelv 
requests  from  Neotek  Corporation 
( "Neotek").  Hongfa  Machinery  (Dalian) 
Co  ,  Ltd.  ("Hongfa"),  and  Luoyang 
Haoxiang  Brake  Disc  Factor^' 
("Luoyang"),  in  accordance  with  19  CFR 
351.214(c),  for  new  shipper  reviews  of 
the  antidumping  duty  order  on  brake 
rotors  from  the  People's  Republic  of 
China  ("PRC"),  which  has  an  April 
anniversary  date.  Neotek  originallv 
claimed  that  it  was  an  exporter,  as  well 
as  an  importer  However,  on  May  17. 
2000,  Neotek  clarified  that  it  was  not  the 
PRt;  exporter/producer  of  the  subject 
merchandise.  Therefore,  Neotek  sought 
to  amend  its  request  by  filing  on  behalf 
of  its  affiliated  PRC  producer/exporter 
of  the  subject  merchandise.  Shenyang 
Jinde  Machinerv  Co.,  Ltd.  (  "Shenyang 
Jinde"). 

As  required  bv  19  CFR 
351.214(b)(2)(i)  and  (iii)(A),  each  of  the 
three  companies  identified  above  has 
certified  that  it  did  not  export  brake 
rotors  to  the  United  States  during  the 
period  of  investigation  ("POI '),  and  that 
it  has  never  been  affiliated  with  any 
exporter  or  producer  which  did  export 
brake  rotors  during  the  POI.  Each 
company  has  further  certified  that  its 
export  activities  are  not  controlled  by 
the  central  government  of  the  PRC, 
satisfving  the  requirements  of  19  CFR 
351.214(b)(2)(iii)(B).  Pursuant  to  the 
Department's  regulations  at  19  CFR 
351.214(b)(2)(iv),  Hongfa,  Luoyang  and 
Shenyang  finde  each  submitted 
documentation  establishing  the  date  on 
which  it  first  shipped  the  subject 
merchandise  to  the  United  States,  the 
volume  of  that  first  shipment,  and  the 
date  of  the  first  sale  to  an  unaffiliated 
customer  in  the  United  States. 

We  are  not  initiating  a  review  with 
respect  to  Shenyang  Jinde  for  two 
reasons.  First,  no  request  was  made 
during  the  relevant  anniversary-  month 
for  review  of  entries  exported  by 
Shenyang  Jinde  {i.e  .  because  Sheyang 
Jinde's  request  was  untimely).  Second, 
the  date  on  which  Shenvang  Jinde 
reportedly  first  sold  and  shipped  subject 


merchandise  to  the  United  States  was 
after  the  end  of  the  period  for  which 
brake  rotor  can  be  reviewed  at  this  time 
[i.e..  the  period  April  1,  1999,  through 
March  31.  2000). 

In  accordance  with  section 
751(a)(2)(B)  of  the  Act,  as  amended,  and 
19  CFR  351.214(b),  and  based  on 
information  on  the  record,  we  are 
initiating  the  new  shipper  reviews  for 
Hongfa  and  Luoyang. 

It  is  the  Department's  usual  practice 
in  cases  involving  non-market 
economies  to  require  that  a  company 
seeking  to  establish  eligibility  for  an 
antidumping  duty  rate  separate  from  the 
countr>-wide  rate  provide  de  jure  and 
de  facto  evidence  of  an  absence  of 
government  control  over  the  company's 
export  activities.  Accordingly  we  will 
issue  a  questionnaire  to  Hongfa  and 
Luoyang  (including  a  complete  separate 
rates  section),  allowing  approximately 
37  days  for  response.  If  the  response 
from  each  respondent  provides 
sufficient  indication  that  it  is  not  subject 
to  either  de  jure  or  de  facto  government 
control  with  respect  to  its  exports  of 
brake  rotors,  each  review  will  proceed. 
If  on  the  other  hand,  a  respondent  does 
not  demonstrate  its  eligibility  for  a 
separate  rate,  then  it  will  be  deemed  to 
be  affiliated  with  other  companies  that 
exported  during  the  POI  and  that  it  did 
not  establish  entitlement  to  a  separate 
rate,  and  the  review  of  that  respondent 
will  be  rescinded. 

Initiation  of  Review 

In  accordance  with  section 
751(a)(2)(B)(ii)ofthe  Actand  19  CFR 
351.214(d)(1),  we  are  initiating  new- 
shipper  reviews  of  the  antidumping 
duty  order  on  brake  rotors  from  the  PRC. 
Therefore,  we  intend  to  issue  the 
preliminary  results  of  these  reviews  not 
later  than  180  days  after  the  date  on 
which  the  reviews  are  initiated. 


Antidumping  duty 
proceeding 


Penod  to  be 
reviewed 


PRC  Brake  Rotors.  A- 
570-846  Hongfa 
Machinery  (Dalian) 
Co,  Ltd.  Luoyang 
Haoxiang  Brake  Disc 
Factory 


04/01/99-03/31/00 


We  will  instruct  the  Customs  Service 
to  allow,  at  the  option  of  the  importer, 
the  posting,  until  the  completion  of  the 
review,  a  bond  or  security  in  lieu  of  a 
cash  deposit  for  each  entry  of  the 
merchandise  exported  by  the  above- 
listed  companies.  This  action  is  in 
accordance  with  19  CFR  351.214(e). 

Interested  parties  that  need  access  to 
proprietary  information  in  these  new 
shipper  reviews  should  submit 


applications  for  disclosure  under 
administrative  protective  orders  in 
accordance  with  19  CFR  351.305  and 
351.306. 

This  initiation  and  notice  are  in 
accordance  with  section  751(a)  of  the 
Act  (19  U.S.C.  1675(a))  and  19  CFR 
351.214(d). 

Dated:  May  26.  2000. 
Richard  W.  Moreland, 

Deputy  Assistant  Secretary.  Import 

Administration. 

[FR  Doc.  00-1.3882  Filed  B-1-00:  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-588-703] 

Continuation  of  Antidumping  Duty 
Order:  Internal  Combustion  Forkllft 
Trucks  From  Japan 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Continuation  of 
Antidumping  Duty  Order:  Internal 
Combustion  Forklift  Trucks  from  Japan. 

SUMMARY:  On  August  5,  1999,  the 
Department  of  Commerce  ("the 
Department"),  pursuant  to  sections 
751(c)  and  752  of  the  Tariff  Act  of  1930, 
as  amended  ("the  Act"),  determined 
that  revocation  of  the  antidumping  duty 
order  on  internal  combustion  forklift 
trucks  from  Japan  is  likely  to  lead  to 
continuation  or  recurrence  of  dumping 
(64  FR  42662).  On  April  10,  2000,  the 
International  Trade  Commission  ("the 
Commission"),  pursuant  to  section 
751(c)  of  the  Act,  determined  that 
revocation  of  the  antidumping  duty 
order  on  internal  combustion  forklift 
trucks  from  Japan  would  be  likely  to 
lead  to  continuation  or  recurrence  of 
material  injury  to  an  industry  in  the 
United  States  within  a  reasonably 
foreseeable  time  (65  FR  19022). 
Therefore,  pursuant  to  19  CFR 
351.218(f)(4),  the  Department  is 
publishing  notice  of  the  continuation  of 
the  antidumping  duty  order  on  internal 
combustion  forklift  trucks  from  Japan. 
EFFECTIVE  DATE:  April  17,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathryn  B.  McCormick  or  James 
Maeder,  Office  of  Policy  for  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Ave.,  NW,  Washington,  DC  20230; 
telephone:  (202)  482-1930  or  (202)  482- 
3330.  respectively. 
SUPPLEMENTARY  INFORMATION: 


Background 

On  April  1,  1999,  the  Department 
initiated,  and  the  Commission 
instituted,  a  sunset  review  (64  FR  15727 
and  64  FR  15786,  respectively)  of  the 
antidumping  duty  order  on  internal 
combustion  forklift  trucks  from  Japan, 
pursuant  to  section  751(c)  of  the  Act.  As 
a  result  of  its  review,  the  Department 
found  that  revocation  of  the 
antidumping  duty  order  would  likely 
lead  to  continuation  or  recurrence  of 
dumping  and  notified  the  Commission 
of  the  magnitude  of  the  margin  likely  to 
prevail  were  the  order  to  be  revoked  (see 
Final  Results  of  Expedited  Sunset 
Review:  Internal  Combustion  Forklift 
Trucks  from  Japan,  August  5,  1999  (65 
FR  42662)). 

On  April  10,  2000,  the  Commission 
determined,  pursuant  to  section  751(c) 
of  the  Act,  that  revocation  of  the 
antidumping  duty  order  on  internal 
combustion  forklift  trucks  from  Japan 
would  be  likely  to  lead  to  continuation 
or  recurrence  of  material  injury  to  an 
industry'  in  the  United  States  within  a 
reasonably  foreseeable  time  (see  Final 
Results  of  Expedited  Sunset  Review: 
Internal  Combustion  Forklift  Trucks 
from  Japan.  65  FR  19022  (April  10, 
2000)  and  USITC  Publication  3287, 
Investigation  No.  731-TA-377  (Review) 
(April  2000}). 

Scope 

The  merchandise  subject  to  this 
antidumping  duty  order  is  internal 
combustion  industrial  forklift  trucks, 
with  lifting  capacity  of  2,000  to  5,000 
pounds,  from  Japan.  The  products 
covered  are  described  as  follows: 
assembled,  not  assembled,  and  less  than 
complete,  finished  and  not  finished, 
operator-riding  forklift  trucks  powered 
by  gasoline,  propane,  or  diesel  fuel 
internal-combustion  engines  of  off-the- 
highway  types  used  in  factories, 
warehouses,  or  transportation  terminals 
for  short-distance  transport,  towing,  or 
handling  of  articles  (see  Certain  Internal 
Combustion  Industrial  Forklift  Trucks 
from  Japan:  Final  Results  of 
Antidumping  Dutv  Administrative 
Review.  62  FR  5592  (February'  6,  1997)). 
Less  than  complete  forklift  trucks  are 
defined  as  imports  which  include  a 
frame  by  itself  or  a  frame  assembled 
with  one  or  more  component  parts. 
Component  parts  of  the  subject  forklift 
trucks  which  are  not  assembled  with  a 
frame  are  not  covered  by  this  order. 
Imports  of  these  products  were 
previously  classified  under  items 
numbers  692.4025,  692.4030  and 
692.4070  of  the  Tariff  Schedules  of  the 
United  States  Annotated:  currently,  they 
classifiable  under  Harmonized  Tariff 


Schedule  of  the  United  States 
("HTSUS")  item  numbers  8427.20.00, 
8427.90.00.  and  8431.20.00.  Although 
the  HTSUS  subheadings  are  provided 
for  convenience  and  customs  purposes, 
the  written  description  remains 
dispositive. 

Determination 

As  a  result  of  the  determination  by  the 
Department  and  the  Commission  that 
revocation  of  the  antidumping  duty 
order  would  be  likely  to  lead  to 
continuation  or  recurrence  of  dumping 
and  material  injurv-  to  an  industn.-  in  the 
United  States,  pursuant  to  section 
751(d)(2)  of  the  Act.  the  Department 
hereby  orders  the  continuation  of  the 
antidumping  duty  order  on  internal 
combustion  forklift  trucks  from  Japan. 
The  Department  will  instruct  the  U.S. 
Customs  Ser\'ice  to  continue  to  collect 
antidumping  duty  deposits  at  the  rates 
in  effect  at  the  time  of  entr\'  for  all 
imports  of  subject  merchandise. 

Normally,  the  effective  date  of 
continuation  of  a  finding,  order,  or 
suspension  agreement  will  be  the  date 
of  publication  in  the  Federal  Register  of 
the  Notice  of  Continuation.  As  provided 
in  19  CFR  351.218(f)(4).  the  Department 
normally  will  issue  its  determination  to 
continue  a  finding,  order,  or  suspended 
investigation  not  later  than  seven  days 
after  the  date  of  publication  in  the 
Federal  Register  of  the  Commissions 
determination  concluding  the  sunset 
review-  and.  immediately  thereafter,  will 
publish  its  notice  of  continuation  in  the 
Federal  Register.  In  the  instant  case, 
however,  the  Department's  publication 
of  the  Notice  of  Continuation  was 
delayed.  Therefore,  the  Department  has 
explicitly  indicated  that  the  effective 
date  of  continuation  of  this  order  is 
April  17.  2000,  seven  days  after  the  date 
of  publication  in  the  Federal  Register  of 
the  Commission's  determination.  As  a 
result,  pursuant  to  sections  751(c)(2) 
and  751(c)(6)  of  the  Act.  the  Department 
intends  to  initiate  the  next  five-year 
review  of  this  order  not  later  than  March 
2005. 

Dated:  Ma>  26.  2000. 
Troy  H.  Cribb. 

Acting  Assistant  Snretar}  for  Impori 

Administration 

IFR  Doc    00-l.'lH7q  Filed  ()-l-00:  8;45  ami 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

November  1999  Sunset  Review:  Final 
Resutts  and  Revocation 

agency:  Import  Administration, 
iiiti'rn.itional  Trade  .Vdininistration. 
Department  nf  ( iominerce. 
ACTION:  Notice  of  Final  Results  of  Sunsot 
Review  and  Revocation  of  .Xntidmnpinn 
Oiitv  Order:  Professional  Klei  tri( 
Ciittint;  Tools  from  )apan  (A-.SKH-H^.'l) 

SUMMARY:  On  Novenih.-r  2.  \<-\m.  the 
Department  of  Conuniirce  ("the 
Department")  initiated  a  sun.set  review 
of  thi!  antidumpini^  dutv  order  on 
professional  electric  cutting  tools  from 
lapan  [M  FR  ,51)180]   Becanse  the 
domestic  interested  parties  have 
withdrawn,  in  full,  their  p.irtK  ipatmn  in 
the  ongoing  sunset  review,  the 
Department  is  revoking  this  order. 
EFFECTIVE  DATE:  lanuarv  1.  JOOO 
FOR  FURTHER  INFORMATION  CONTACT: 
Martha  Douthit  or  l.vnn  Harden  (Jfhce 
of  Policv.  Import  .Administration, 
Intern. itional  Trade  .Administration, 
n  S.  De[)artnient  of  Commeri  e.  14th 
.Street  •\m\  ( lonslitution  ,\veinie.  NVV. 
Washington.  DC  2l):iJ0,  telephone:  (202) 
482-.50.'iO  or  (202)  4H2-,1173, 
respe(  ti\el\ 

SUPPLEMENTARY  INFORMATION: 

Bac:kgriiund 

The  Department  issued  an 
antidumping  dut\  order  on  professional 
eiei  trie  cutting  tools  from  l.ipan  \^V,  FR 
.}74<)1,  luly  12,  1493).  On  Novi^mher  2. 
Hm9,  the  Department  miti.ited  a  sunset 
review  of  this  order  hv  [mhlishing  a 
notice  of  the  initiation  in  the  Federal 
Register  (ti4  FR  ,'")') IHO).  In  addition,  as 
a  courtesv  to  interested  parties,  the 
Department  sent  letters,  via  certified 
and  registered  m.iil.  to  each  p.irtv  listed 
on  the  Departments  most  current 
service  list  for  this  proceeding  to  inform 
them  of  the  automatn  initiation  of  a 
sunset  review  of  this  order   In  the  sunset 
revitnv  of  the  antidum[)ing  <lut\  order 
on  professional  electric  i  utting  tools 
from  [apan.  we  re(  eived  ,i  notice  of 
intent  to  partii  ipate  from  Hl.ii  k  >< 
De(ker(l'..S  )  inc..  and  ,S-B  Power  Tool 
Companv  (coliec  tividv  "the  domestic 
interested  parties ")  hv  the  Novemher  17. 
1494.  deadline   We  also  re(  eiv  ed  a 
(omplete  suhst.intive  resjionse  from  the 
domestic  interested  partn^s  within  the 
a[)[)li(  ahle  de.idline  (see  section 
t.Tl  21H(d)(l)(i)  of  the  Department's 
regul.itions) 

On  May  1.'),  2000,  wi'  received  .\ 
notice  from  the  domestu   interesteci 
[larties  withdrawing  in  full  their 


participation  in  the  five-vear  (.sunset) 
review  nf  the  antidumping  duty  order 
on  professional  electric  cutting  tools 
troni  )a[)an   The  domestic  interested 
p.irties  further  stated  that  they  no  longer 
h.ivc  an  interest  in  maintaining  the 
.mtidumping  dutv  order.  As  a  result,  the 
Department  determined  that  no 
dunu^slic  part\  intends  to  participate  in 
the  sun.set  review  and.  on  Mav  24.  2000. 
we  notified  the  Internationa!  Trade 
( ioinmission  tliat  we  intended  to  issue  a 
final  determination  revoking  this 
,iiitidum|)ing  dutv  order.' 

Determination  To  Revoke 

I'ursuaiit  to  sec  tion  751(i  )(:t)(,A)  of  the 
.\ct  and  section  .t.'")  1  2  ]H(d)(:  )(iii)(B)(:i) 
i>f  the  Department  s  reguJations.  if  no 
domestic  intc^rested  p,irt\  responds  to 
tlie  notice  of  initiation,  the  De[)artment 
sli.il!  isMie  ,1  final  dc>terinination.  within 
40  da\s  .itter  the  initiation  of  the  re\iew. 
re\ciking  the  finding  or  order  or 
tiTmin.iting  the  susfiended 
investigation   Because  the  domestu 
interested  parties  withdrew  hoth  their 
nolic  e  of  intent  to  partic  i().ite  and  their 
complete  sul)stanti\e  response  from  the 
review  process,  and  no  other  domestic 
interested  [)artv  filed  a  suhstantive 
ri!sponse  (.see  sections  ,J51  21H(d)(l)(i) 
and  J51.218(d)(:i)  of  the  Department's 
regulations),  we  are  revoking  this 
antidiim[)ing  dutv  order 

Kffertive  Date  of  Revocation  and 
Termination 

Pursuant  to  section  751(c:)(6)(A)(iv)  of 
the  Ac  t.  the  Department  will  instruct  the 
I  iiited  .States  Ciustoms  .Service  to 
termin.ite  the  suspension  of  licpiidation 
of  the  mere  handise  siihject  to  this  order 
entered,  or  withdrawn  from  warehouse, 
on  or  .ifter  lanuarv  1.  2000   Entries  of 
suh]e(  t  mere  haiulise  prior  to  the 
eftec  tive  date  of  revoc  ation  will 
c  itntinue  to  he  suhjec  t  to  suspension  of 
licjuidatioii  and  .mtidumping  dutv 
deposit  reciuirements.  The  Department 
will  (  omplete  am  pending 
administrative  reviews  of  this  order  and 
will  ( (indue  t  .idministrative  reviews  of 
siihiec  t  men  handise  entered  prior  to  the 
eftec  ti\ e  d.ite  of  re\()(  ation  in  response 
to  appropnatelv  filed  requests  for 
review 


'  .S«i-  Mav  2.1.  ^IJDC),  l.<iifr  Imm  |.f(trr\  ,\   M«\ 
Dlrwtiir.  OfTicp  of  Holuy.  Impurt  .Ailininistralimi.  t.. 
I.yim  F.ialh»Tslonc.  nin><  tor.  (Jffii  r  of 
liivcNliKutions.  liiliTUHlionul  Tradr  Commissi. >ii   Kl 
.Simsi'l  Kfvicw  uf  .•\ntnliiin(iinn  Diils  Orilcr  un 
I'mfi'ssioiiHl  tl<><  trii  CJiilliiiR  r.Mils  frtjiti  lapan  t.^- 
f>HH-HJ  (1 


Dated:  Mav  26.  2000. 
Troy  H.  Cribb. 

Ai  linii  .-Vss/sfdn/  .Serrcfon  for  InipKrt 

.\ilnuni'>lniliiii>. 

UK  Doc     ()(>-l:lH78  Fil.tij  (.-1-nO.  8:4-1  Mini 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-570-828:  A-351-824] 

Silicomanganese  From  the  People's 
Republic  of  China  and  Brazil;  Final 
Results  of  Antidumping  Duty 
Expedited  Sunset  Reviews 

AGENCY:  Import  Administration. 
Internaticmal  Trade  Administration, 
De[)artment  of  Conmierce 
ACTION:  .Notice  of  Final  Rc!sults  of 
Antidumping  Duty  Expedited  Sunset 
Re%  iews:  .Silicomanganese  from  the 
Peofile's  Republic  of  C^hina  and  Brazil. 

summary:  On  Novemher  2.  1944,  the 
Department  id  Commerce  ("the 
Dejiartment")  puhlishcni  the  notice  of 
initiation  of  sunset  reviews  of  the 
antidumping  dutv  ordtTs  on 
silicomanganese  from  the  People's 
Republic  of  China  ("China")  and  Brazil 
The  products  c overeci  hv  tht'se  orders 
.ire  silicomanganese;,  whic:h  is 
sometimes  called  ferrosilicon 
manganese.  On  the  basis  of  notices  of 
intent  to  participate  and  adequate 
substantive  comments  filed  on  behalf  of 
a  domestic   interested  partv  and 
inadequate  resjionst;  (in  these  cases,  no 
response)  from  respondent  interested 
parties,  we  determined  to  conduct 
expeditfni  reviews.  Based  on  our 
analvsis  of  the  commtmts  re(:ei\ed.  we 
find  that  revocation  of  the  antidumping 
dutv  orders  would  be  likelv  to  lead  to 
c  ontinuation  or  nicurrence  of  dumping 
at  the  levels  listed  below  in  the  section 
entitled  "Final  Results  of  Reviews." 
EFFECTIVE  DATE:  |une  2,  2000. 

FOR  FURTHER  INFORMATION  CONTACT: 

Martha  \'.  Douthit.  Import 
.Administration,  International  Trade 
.Administration.  I'.S.  Department  of 
Commerc  e.  Washington,  DC  20230; 
telephone:  (202)  482-5050. 
SUPPLEMENTARY  INFORMATION: 

Statute  and  Regulations 

This  review  was  conducted  pursuant 
to  sections  751(c)  and  752  of  the  Tariff 
.Act  of  1930,  as  amended  ("the  Act"). 
The  Department's  procedures  for  the 
conduct  cjf  sunset  reviews  are  set  forth 
in  Procedures  for  Conducting  Five-vear 
("Sunset")  Reviews  of  Antidumping  and 
Countervailing  Duty  Orders.  63  FR 


13516  (March  20,  1998)  ("Sunset 
Regulations"),  and  19  CFR  part  351 
(1999)  in  general.  Guidance  on 
methodological  or  analytical  issues 
relevant  to  the  Department's  conduct  of 
sunset  reviews  is  set  forth  in  the 
Department's  Policy  Bulletin  98:3 — 
Policies  Regarding  the  Conduct  of  Five- 
year  ("Sunset")  Reviews  of 
Antidumping  and  Countervailing  Duty 
Orders;  Policy  Bulletin,  63  FR  18871 
(April  16,  1998)  ("Sunset  Policy 
Bulletin"). 

Background 

On  November  2, 1999,  the  Department 
published  the  notice  of  initiation  of 
sunset  reviews  of  the  antidumping  duty 
orders  on  silicomanganese  from  China 
and  Brazil  (64  FR  59160).  We  received 
a  Notice  of  Intent  to  Participate  on 
behalf  of  Eramet  Marietta  Inc. 
("Eramet"),  in  each  of  the  two  sunset 
reviews,  by  November  17,  1999,  within 
the  deadline  specified  in  section 
351.218{d)(l){i)  of  the  Sunset 
Regulations.  Eramet  claimed  interested- 
party  status  under  section  771(9)(C)  of 
the  Act  as  a  domestic  producer  of 
silicomanganese. ' 

We  received  a  complete  substantive 
response,  in  each  of  the  two  sunset 
reviews,  on  behalf  of  Eramet  within  the 
30-day  deadline  specified  in  the  Sunset 
Regulations  under  section 
351.218(d)(3)(i).  In  its  substantive 
response,  Eramet  indicated  that  Elkem, 
now  Eramet,  was  the  petitioner  in  the 
original  investigation  and  participated 
actively  in  these  proceedings  since  their 
inception.  We  did  not  receive  a 
substantive  response  from  any 
respondent  interested  party  to  these 
proceedings.  As  a  result,  pursuant  to  19 
CFR  351.218(e)(l)(ii)(C).  the  Department 
determined  to  conduct  expedited,  120- 
day,  reviews  of  these  orders. 

In  accordance  with  section 
751(c)(5)(C)(v)  of  the  Act,  the 
Department  may  treat  a  review  as 
extraordinarily  complicated  if  it  is  a 
review  of  a  transition  order  [i.e.,  an 
order  in  effect  on  January  1,  1995).  The 
reviews  at  issue  concern  transition 
orders  within  the  meaning  of  section 
751(c)(6)(C)(ii)  of  the  Act.  Therefore,  the 
Department  determined  that  the  sunset 
reviews  of  the  antidumping  duty  orders 
on  silicomanganese  from  China  and 
Brazil  are  extraordinarily  complicated 
and  extended  the  time  limit  for 
completion  of  the  final  results  of  these 
reviews  until  not  later  than  May  30, 


'  Eramet  asserts  thai  on  )une  30,  1999.  Elkem 
Metals  Company  ("Elkem  ").  the  original  petitioner, 
sold  its  silicomanganese  operations  to  Eramet  S,^. 
As  a  result.  Eramet.  a  subsidiary  of  Eramet  SA,  now 
owns  these  operations. 


2000,  in  accordance  with  section 
751(c)(5)(B)  of  the  Act,2 

Scope  of  Review 

The  merchandise  covered  by  these 
antidumping  duty  orders  is 
silicomanganese.  Silicomanganese, 
which  is  sometimes  called  ferrosilicon 
manganese,  is  a  ferroalloy  composed 
principally  of  manganese,  silicon,  and 
iron,  and  normally  containing  much 
smaller  proportions  of  minor  elements, 
such  as  carbon,  phosphorous,  and 
sulfur.  Silicomanganese  generally 
contains  by  weight  not  less  than  four 
percent  iron,  more  than  30  percent 
manganese,  more  than  eight  percent 
silicon,  and  not  more  than  three  percent 
phosphorous.  All  compositions,  forms, 
and  sizes  of  silicomanganese  are 
included  within  the  scope  of  these 
reviews,  including  silicomanganese 
slag,  fines,  and  briquettes. 
Silicomanganese  is  used  primarily  in 
steel  production  as  a  source  of  both 
silicon  and  manganese.  These  reviews 
cover  all  silicomanganese,  regardless  of 
its  tariff  classification.  Most 
silicomanganese  is  currently  classifiable 
under  subheading  7202.30.0000  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  ("HTSUS").  Some 
silicomanganese  may  also  currently  be 
classifiable  under  HTSUS  subheading 
7202.99.5040.  Although  the  HTSUS 
subheadings  are  provided  for 
convenience  and  customs  purposes,  our 
WTitten  description  of  the  scope  of  these 
reviews  remain  dispositive. 

These  reviews  cover  all  imports  from 
all  manufacturers  and  exporters  of 
silicomanganese  from  China  and  Brazil. 

Analysis  of  Comments  Received 

All  issues  raised  in  this  case  by 
parties  to  these  sunset  reviews  are 
addressed  in  the  "Issues  and  Decision 
Memorandum"  ("Decision  Memo") 
from  Jeffrey  A.  May,  Director,  Office  of 
Policy.  Import  Administration,  to  Troy 
H.  Cribb,  Acting  Assistant  Secretary  for 
Import  Administration,  dated  May  30. 
2000,  which  is  hereby  adopted  by  this 
notice.  The  issues  discussed  in  the 
Decision  Memo  include  the  likelihood 
of  continuation  or  recurrence  of 
dumping  and  the  magnitude  of  the 
margin  likely  to  prevail  were  the  orders 
to  be  revoked.  Parties  can  find  a 
complete  discussion  of  all  issues  raised 
in  these  reviews  and  the  corresponding 
recommendations  in  this  public 
memorandum  which  is  on  file  in  room 
B-099  of  the  main  Commerce  Building. 

In  addition,  a  complete  version  of  the 
Decision  Memo  can  be  accessed  directly 


on  the  Web  at  www.ita.doc.gov/ 
import_admin/records/fm/.  The  paper 
copy  and  electronic  version  of  the 
Decision  Memo  are  identical  in  content. 

Final  Results  of  Reviews 

We  determine  that  revocation  of  the 
antidumping  duty  orders  on 
silicomanganese  from  China  and  Brazil 
would  be  likely  to  lead  to  continuation 
or  recurrence  of  dumping  at  the 
following  percentage  weighted-average 
margins: 

China 


Manufacturer/exporter 


Margin 
(percent) 


All  Manufacturers/Producers.' 
Exporters 


150.00 


Brazil 


Manufacturer/exporter 


(Margin 
(percent) 


Companhja  Paulista  de  Ferro- 
Ligas  and  Sibra  Electro- 
Sidemrgia  Brasilena  SA 

All  Others  


64  93 

1760 


2  See  Extension  of  Time  Limit  for  Final  Results  of 
Five-Year  Reviews.  65  FR  11761  (March  6.  2000). 


This  notice  also  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  orders 
("APO")  of  their  responsibility 
concerning  the  return  or  destruction  of 
proprietary  information  disclosed  under 
APO  in  accordance  with  19  CFR 
351.305  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  terms  of  an  APO  is  a  violation 
which  is  subject  to  sanction. 

We  are  issuing  and  publishing  these 
determinations  and  notice  in 
accordance  with  sections  751(c),  752, 
and  777(i)(T)ofthe  Act. 

Dateci:  May  17.  2000. 
Troy  H,  Cribb, 

Acting  Assistant  Scrrptarx  tor  Import 

Administration. 

|FR  Dor.  00-13881  Filed  5-1-00;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  053000A] 

Submission  for  OMB  Review; 
Proposed  information  Collection ; 
Comment  Request 

The  Department  of  Commerce  has 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  clearance  the 
following  proposal  for  collection  of 
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information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Agency:  National  Oceanic  and 
Atmo.spheric  Admini-strafion  (NOAA). 

Title:  Reporting  Requirements  for 
Commeri:ial  Fisheries  Authorization 
under  Section  118  of  the  Marine 
Mammal  Protection  Act. 

Agency  Form  Numberfsl:  None. 

OMB  Approval  Number:  0648-0292 

Type  of  Request:  Regular  submission. 

Burden  Hours:  1.500. 

Number  of  Respondents:  10.000. 

Average  Hours  Per  Response:  9 
minutes. 

Needs  and  I  'ses:  Under  provisions  of 
the  Marine  Manimal  Protection  Act 
(MMPA),  owners  or  operators  of 
commercial  fishing  vessels  must  report 
all  incidental  mortality  or  serious  injurv 
of  marine  mammals  in  the  course  of 
commercial  Hshing  operations. 

Affected  Public:  Business  or  other  for- 
profit  institutions,  and  individuals. 

Frequency:  On  (xrcasion. 

Respondent's  Obligation:  Mandalorv 

OMB  Desk  Officer  David  Rostkor, 
(202) 395-3897. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
c:alling  or  writing  Linda  Engelmeior. 
DOC  Forms  Clearance  Officer,  (202) 
482-3272,  Department  of  (iommorce. 
Room  B066,  14th  and  (ionstitution 
Avenue,  NW.  Washington.  DC  20230  (or 
via  the  Internet  at  lengelme@doc.gov). 

Written  comments  and 
recommendations  for  the  proposeti 
information  colltution  should  be  .sent 
within  30  days  of  publication  of  this 
notice  to  David  Rostker.  OMB  Desk 
Officer,  Room  10202,  New  Executive 
Office  Building,  Washington,  DC]  20503 

Drtti-it   M,i\  Jt,  jooo 
Madeleine  Clayton, 

Manaffrnifnt  Anulvsl,  Office  of  the  Chief 
Infcrnuition  ( ifficrr 

IKK  Doi    ()()-l.lH52  Filod  6-l-(«);  H:4.'i  am| 
BILLING  CODE  3S1&-23-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  053000B] 

Submission  for  OMB  Review; 
Proposed  Information  Collection; 
Comment  Request 

The  Department  of  (Commerce  has 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
(Chapter  35). 


Agency.  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

Title:  Atlantic  Highly  Migrator>' 
Species  Vessel  Permits. 

Agency  Form  Numberfsl:  None. 
OMB  Approval  Number.  0648-0327. 
Type  of  Request:  Regular  submission. 
Burden  Hours:  4,700. 
Number  of  Respondents:  25,000. 
A  vera/?*?  Hours  Per  Response:  30 
minutes  for  initial  applications,  6 
minutes  for  renewal  applications. 

Needs  and  Uses:  Persons  wishing  to 
participate  in  the  Federal  Atlantic 
Highly  Migratory  Species  Fishery 
(Atlantic  tunas,  sharks,  swordfish.  and 
billfish)  must  apply  for  an  annual 
fishing  permit.  The  information  in  the 
applications  is  necessary  for  managing 
the  fishery  and  complying  with 
international  obligations. 

Affected  Public:  Business  or  other  for- 
profit  institutions,  and.  individuals. 
Frequency:  Annual. 
Respondent's  Obligation:  Mandatory. 
OMB  Desk  Officer.  David  Rostker. 
(202) 395-3897. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier. 
DOC  Forms  Clearance  Officer,  (202) 
482-3272.  Department  of  Commerce, 
Room  6066,  14th  and  Constitution 
Avenue.  NW.  Washington.  DC  20230  (or 
via  the  Internet  at  lengelme@doc.gov). 

Written  comments  and 
rec:ommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  David  Rostker.  OMB  Desk 
Officer.  Room  10202,  New  Executive 
Office  Building.  Washington,  DC  20503. 

I).iIikI:  May  26.  2000. 
Madeleine  Clayton, 

Miiiniiiriiii'iil  .^l)ulysl.  Office  of  the  Chief 
Intormation  Offivrr. 

\VH  Drw    OO^riH.'i.t  Filed  6-1-00.  8:4.=;  am) 
BILUNG  CODE  3S10-23-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[Docket  No.  000526158-0158-01] 

RIN  0648-XA52 

Guidelines  for  Research,  Exploration 
and  Salvage  of  RMS  Titanic 

agency:  National  Oceanic  and 
Atmospheric  Administration, 
Department  of  Commerce. 
ACTION:  Proposed  guidelines;  notice  of 
hearing:  request  for  comments. 


SUMMARY:  These  proposed  guidelines 
have  bt?en  developed  for  future  research 


on.  exploration  of  and  if  appropriate, 
salvage  of  RMS  Titanic.  As  mandated  by 
the  RMS  Titanic  Maritime  Memorial  Act 
of  1986  (Act),  the  proposed  guidelines 
were  developed  in  consultation  with  the 
United  Kingdom,  France,  Canada  and 
others.  The  broad  and  diverse  public 
interest  in  RMS  Titanic  was  also 
considered  in  developing  the  proposed 
guidelines.  While  the  proposed 
guidelines  set  forth  a  preferred  policy  of 
in  situ  preservation  of  RMS  Titanic, 
they  also  set  forth  the  parameters  for  the 
research,  recovery-  and  conservation  of 
RMS  Titanic  artifacts  for  the  benefit  of 
the  public.  Comments  are  requested  on 
these  proposed  guidelines.  NOAA  also 
specifically  requests  comments  from 
interested  members  of  academia  and 
research  institutions. 
DATES:  Comments  on  this  proposal  must 
be  received  at  the  appropriate  address 
(See  ADDRESSES)  by  5:00  P.M.  on  July  3, 
2000:  public  hearing,  June  15.  2000, 
9:30  A.M.:  requests  to  present  oral 
testimony  must  be  received  on  or  before 
June  13.  2000. 

ADDRESSES:  Comments  on  these 
proposed  guidelines  and  requests  to 
present  oral  testimony  at  the  hearing 
should  be  sent  to  NOAA.  1305  Ea.st- 
West  Highway.  SSMC  IV,  Suite  11515, 
Silver  Spring,  MD  20910:  attention 
Titanic  guidelines  comments. 
Comments  may  also  be  sent  via  a 
facsimile  (faxjto  (301)  713-0404.  The 
hearing  will  be  held  in  Room  4830  of 
the  Department  of  Commerce  Hoover 
Building.  1401  Constitution  Avenue, 
N.W..  Washington  DC.  20230. 
FOR  FURTHER  INFORMATION  CONTACT: 
Craig  McLean.  (301)  713-3125  ext.  151. 
or  Ole  Varmer,  (301)  713-2967  ext  211. 
SUPPLEMENTARY  INFORMATION:  These 
proposed  guidelines  are  issued  under 
the  authority  of  the  RMS  Titanic 
Maritime  Memorial  Act  of  1986  (Act). 
Section  5(a)  of  the  Act  directs  the 
National  Oceanic  and  Atmospheric 
Administration  (NOAA)  to  enter  into 
consultations  with  the  United  Kingdom, 
France.  Canada  and  others  to  develop 
international  guidelines  for  research  on, 
exploration  of.  and  if  appropriate, 
salvage  of  RMS  Titanic.  The  guidelines 
are  to  (1 )  be  consistent  with  the  national 
and  international  scientific,  cultural, 
and  historical  significance  of  RMS 
Titanic  and  the  purposes  of  the  Act,  and 
(2)  promote  the  safety  of  individuals 
involved  in  such  operations. 

The  purposes  of  the  Act  are  to:  (1) 
Encourage  international  efforts  to 
designate  RMS  Titanic  as  an 
international  maritime  memorial  to 
those  who  lost  their  lives  aboard  the 
ship  in  1912;  (2)  direct  the  United  States 
to  enter  into  negotiations  with  other 


interested  nations  to  establish  an 
international  agreement  that  provides 
for  designation  of  RMS  Titanic  as  an 
international  maritime  memorial,  and 
protects  the  scientific,  cultural,  and 
historical  significance  of  RMS  Titanic: 
(3)  encourage,  in  those  negotiations  or 
in  other  fora,  the  development  and 
implementation  of  international 
guidelines  for  conducting  research  on, 
exploration  of,  and  if  appropriate, 
salvage  of  RMS  Titanic;  and  (4)  express 
the  sense  of  the  United  States  Congress 
that,  pending  such  international 
agreement  or  guidelines,  no  person 
should  physically  alter,  disturb,  or 
salvage  RMS  Titanic. 

The  Act  directs  NOAA  to  consult  with 
the  Secretary  of  State  (DOS)  and 
promote  full  participation  by  other 
interested  Federal  agencies,  academic 
and  research  institutions,  and  members 
of  the  public  with  respect  to  how 
exploration  and  research  should  be 
conducted,  and  whether  and  under 
what  conditions  salvage  of  RMS  Titanic 
should  occur.  NOAA  and  DOS  have 
consulted  with  representatives  of  these 
interested  groups  in  the  course  of 
developing  these  proposed  guidelines. 
Public  comment  on  the  proposed 
guidelines  should  prove  helpful  in 
developing  the  final  guidelines. 

Section  6  of  the  Act  directs  DOS  to 
enter  into  negotiations  with  the  United 
Kingdom,  France,  Canada  and  other 
nations  to  develop  an  international 
agreement  that  provides  for:  (1) 
Designation  of  RMS  Titanic  as  an 
international  maritime  memorial:  and 
(2)  research  on.  exploration  of  and  if 
appropriate,  salvage  of  RMS  Titanic 
consistent  with  the  international 
guidelines  developed  pursuant  to  the 
purposes  of  the  Act.  The  proposed 
guidelines  are  based  primarily  on  the 
rules  annexed  to  the  January  5,  2000 
draft  international  agreement  that  has 
been  negotiated  by  the  U.S.,  Canada, 
France  and  the  United  Kingdom. 

Preparation  of  the  Guidelines 

The  primary  objective  in  developing 
the  proposed  guidelines  has  been  to 
further  the  ongoing  efforts  to  protect 
RMS  Titanic  as  a  maritime  memorial 
and  as  an  internationally  significant 
resource  of  science,  culture,  and  history. 
More  than  1500  men,  women  and 
children  lost  their  lives  when  RMS 
Titanic  sank  on  April  15,  1912  and 
many  of  those  were  trapped  in  the 
ship's  hull.  This  tragic  loss  of  life  and 
the  encasement  of  the  remains  of  many 
passengers  and  crew  in  RMS  Titanic 
have  caused  many  people  around  the 
world,  including  descendants  of  RMS 
Titanic's  passengers  and  crew  to  view 
the  shipwreck  as  a  grave  site.  In 


addition,  RMS  Titanic  is  of  great  interest 
to  scientists,  archaeologists,  historians, 
naval  architects,  educators,  lawyers, 
salvors,  the  media,  and  the  public. 
Accordingly,  representatives  of  many 
diverse  groups  were  consulted  and  their 
interests  were  considered  in  preparing 
these  proposed  guidelines. 

The  wreckage  of  RMS  Titanic  was 
discovered  on  September  1,  1985, 
during  a  joint  French/U.S.  expedition 
lead  by  Jean  Luc  Michel  and  Dr.  Robert 
Ballard.  Shortly  thereafter.  Dr.  Ballard 
testified  before  Congress  to  encourage 
the  enactment  of  legislation  to  designate 
RMS  Titanic  as  a  maritime  memorial. 
On  his  second  expedition  in  July  1986, 
Dr.  Ballard  placed  a  plaque  on  RMS 
Titanic  providing  notice  to  the  world 
that  it  was  discovered  by  a  U.S. /French 
expedition  and  that  it  should  be  left 
undisturbed  as  a  memorial.  Meanwhile, 
the  U.S.  Congress  enacted  and  the 
President  signed  into  law  the  RMS 
Titanic  Maritime  Memorial  Act  of  1986 
to  protect  this  unique  shipwreck  from 
potential  harm  caused  by  misguided 
salvage.  To  this  end,  the  Act  mandates 
that  NOAA  develop  these  guidelines. 

In  1986,  DOS  contacted  the  referenced 
nations  regarding  the  development  of 
international  guidelines  and  an 
international  agreement.  Despite  the 
continued  international  interest  in  RMS 
Titanic,  other  countries  exhibited  little 
interest  in  developing  international 
guidelines  or  an  agreement  as 
envisioned  by  the  U.S.  Congress.  In 
1995,  the  United  Kingdom,  France, 
Cimada  and  the  U.S  initiated  talks  on 
negotiating  guidelines  and  an 
agreement.  The  initiation  of 
international  discussion  on  the 
guidelines  and  agreement,  at  least  in 
part,  was  based  on  information  about 
the  commercial  salvage  of  RMS  Titanic 
and  the  exhibition  of  recovered  artifacts 
in  the  British  National  Maritime 
Museum. 

In  February  1995,  the  British  National 
Maritime  Museiun  sponsored  a 
conference  of  experts  in  the  fields  of 
law,  archaeology,  history,  science,  and 
salvage  in  Greenwich,  England  to 
discuss  the  protection  and  management 
of  RMS  Titanic  and  other  historic 
shipwrecks.  Participants  presented 
papers  and  discussions  were  held 
regarding  the  differences  in  approach 
between  archaeologists  and  salvors,  the 
Law  of  the  Sea,  the  draft  convention  on 
underwater  cultural  heritage  (UCH) 
prepared  by  the  International  Law 
Association,  and  the  practices  of  various 
nations  with  respect  to  the  protection 
and  management  of  UCH. 

In  January  1996,  the  British  National 
Maritime  Museum  held  a  second 
conference  at  the  International  Maritime 


Organization  in  London,  England.  The 
conference  resulted  in  a  statement  of 
principle,  called  the  Greenwich 
Declaration,  concerning  the 
management  of  UCH.  The  significance 
of  UCH  to  humankind  was  recognized, 
as  was  the  threat  of  its  irrevocable  loss 
unless  its  disturbance  or  removal  is 
conducted  in  accordance  with  best 
archaeological  practices  and  under  the 
supervision  of  national  authorities 
having  jurisdiction  over  such  activities. 
While  Titanic  was  an  impetus  for  the 
conferences,  the  focus  was  to  provide 
protection  for  all  UCH.  The  preparation 
of  an  international  instrument  by 
UNESCO  for  the  protection  of  UCH  was 
discussed  as  was  the  International 
Council  of  Monuments  and  Sites 
(ICOMOS)  International  Charter  on  the 
Protection  and  Management  of 
Underwater  Cultural  Heritage.  At  both 
conferences  there  were  also  informal 
discussions  on  the  international 
agreement  and  guidelines  for  research 
on,  exploration  of  and  if  determined 
appropriate,  salvage  of  RMS  Titanic. 

Delegations  representing  the 
Governments  of  Canada,  France,  the 
United  Kingdom  of  Great  Britain  and 
Northern  Ireland,  and  the  U.S. 
conducted  negotiations  between  1997 
and  2000  in  London  and  by  video- 
conference  to  develop  the  text  of  an 
international  agreement  to  protect  RMS 
Titanic.  Negotiations  were  held  on 
September  29  and  December  1,  1997: 
February  12,  1998:  January  12,  June  18, 
and  December  2,  1999:  and  January  5, 
2000.  During  the  negotiation  process, 
various  experts  in  law.  science,  history, 
archaeology  and  salvage,  including 
representatives  of  RMS  Titanic  Inc. . 
were  periodically  consulted.  While  the 
Act  directed  the  U.S.  to  develop 
guidelines  and  an  international 
agreement,  early  in  the  process,  there 
was  a  consensus  that  the  guidelines 
should  be  incorporated  into  the 
international  agreement.  NOAA  then 
drafted  these  proposed  guidelines  based 
primarily  on  the  January  5  draft  of  the 
international  agreement,  particularly  the 
annexed  rules  for  activities  aimed  at 
RMS  Titanic. 

These  proposed  guidelines  are  based 
primarily  on  the  rules  annexed  to  the 
January  5,  2000  draft  agreement 
resulting  from  the  above-referenced 
negotiations.  They  are  also  based  on 
widely  accepted  international  and 
domestic  professional  archaeological 
standards,  including  the  ICOMOS 
International  Charter  on  the  Protection 
and  Management  of  Underwater 
Cultural  Heritage,  the  UNESCO  draft 
rules  annexed  to  the  draft  Convention 
on  the  Protection  of  the  Underwater 
Cultural  Heritage,  the  Secretary  of  the 
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Interior's  Standards  and  Guidelin«s  for 
Archeology  and  Historic  Pres«?rvation. 
the  National  Park  S»'rvicf>s  Abandonmi 
.Shipwrnck  Act  Cluidelines.  and  NOAA's 
guidfihntis  for  archaeological  research 
and  recovery 

Scope  and  Definitions 

These  proposed  guidelines  are 
intended  to  guide  tht;  plannuig  and 
conduct  of  activities  aimed  at  RMS 
Titanic,  including  e.xploration,  research, 
and  if  appropriate,  salvage.  As 
guidelines,  they  are  advisory  in  nature. 
They  are  not  enforceable  by  NOAA 
unless  and  until  there  is  authorizing 
legislation  enacted  by  Congre.ss.  As  RMS 
Titanic  is  a  British  flagged  ves.sel  that 
lies  well  outside  of  the  U.S.  territorial 
sea  and  contiguous  zone,  the  US   is  not 
asserting  jurisdiction  over  RMS  Titanic 
in  proposing  these  guidelines  or 
otherwise.  However,  (Congress  has  the 
authority  to  enact  legislation  regulating 
activities  aimed  at  RMS  Titanic.  The 
US  enforcement  rttgime  in  such 
legislation  c:ould  rely  on  U.S. 
jurisdiction  over  its  nationals.  US. 
flagged  vessels,  port  state  jurisdiction, 
in  personam  jurisdiction  and  other 
jurisdiction  consistent  with 
international  law 

For  the  purposes  of  the  proposed 
guidelines.  "RMS  Titanic"  means  the 
shipwrecked  vessel  RMS  Titanic; 
"Artifacts"  means  the  cargo  of  RMS 
Titanic  and  other  contents,  including 
those  associated  obj»H:ts  that  are 
scattered  in  its  vicinity  and  any  portion 
of  the  hull;  "Project"  means  all 
activities  aimed  at  RMS  Titanic  and/or 
its  artifacts  tiarrieii  out  in  accordance 
with  these  guidelines;  "C!olltH:tion " 
means  artifacts  and  records  pert.iining 
to  a  project. 

Recent  Salvage  Hi.story  of  RMS  Titanic 

In  19H7.  Titanic  Ventures.  Inc.  and  the 
institut  Francais  de  Recherche  pour 
lExploration  de  Mers  (IFREMKR) 
conducted  a  salvage  e.xpedition  in 
whi(;h  some  1,800  artifacts  were 
recovered  from  the  wreck  site.  In  1992. 
Titanic  Ventures.  In<    filed  an  in  n^m 
action  in  the  VS.  District  Court  for  the 
Fastern  District  of  Virginia   in  199:i. 
RMS  Titanu:  Ini .  (RM.ST)  accjuinHi  .ill  of 
the  assets  and  labilities  of  Titanic 
Ventures.  Inc.  and  conducted  a  second 
expedition  w  ith  IFRFMFR.  RMST  and 
IFREMER  conduc  ted  a  third  expedition 
in  1994  and  a  fourth  expedition  in  199H. 
Some  .S.OOO  artifacts  have  been 
recovered  to  dat*;. 

Sale  of  Artifacts 

The  preferred  polic;y  is  to  preserve  the 
artifacts  at  the  site  of  RMS  Titanic.  If  it 
is  determined  to  be  in  the  public 


interest  to  recover  artifacts,  the 
proposed  guidelines  provide  that  all 
artifacts  recovered  from  RMS  Titanic 
should  be  kept  together  and  intac:t  as 
projiH^t  collections.  Although  not 
expressly  delineated,  following  these 
guidelines  would  mean  that  individual 
artifacts  would  not  be  sold.  However, 
this  would  not  necessarily  pret:lude  the 
sale  or  transfer  of  an  entire  collection  to 
a  museum  or  other  qualified  institution, 
provided  the  collection  is  kept  together 
and  maintained  for  the  benefit  of  the 
public  consistent  with  these  guidelines 
and  the  Act. 

There  are  differences  of  opinion 
among  professional  scientists  and  others 
on  whether  the  coal  that  was  used  to 
power  RMS  Titanic  is  a  natural  rcsourt;e 
or  a  cultural  artifact.  Even  if  coal  were 
determined  not  to  come  within  the 
meaning  of  an  artifact,  such  coal  may 
still  be  useful  for  archaeological  and 
scientific  research.  On  the  other  hand,  if 
the  coal  were  determined  to  come 
within  the  meaning  of  an  artifact,  and, 
thus,  covered  by  these  guidelines,  there 
are  differences  of  opinion  among 
professional  scientists  and  others  on 
whether  all  of  the  coal  should  be 
curated  in  perpetuity,  or  if  it  would  be 
appropriate  to  keep  only  a 
representative  sample  following 
scientific  analysis  and  .study  of  all  the 
coal.  Current  professional  curation 
prac  tices  and  standards  provide 
museums  or  administrators  with 
sufficient  di.scretionary  authority  to 
include  or  exclude  objects  from  the 
collec:tion  or  to  subsequently  allow 
some  of  the  objerits  to  b«»  deaccessioned 
from  the  collection   Deaccessioned 
obje(  ts  can  be  disposed  of  in  accordance 
with  the  museum's  or  administrator's 
deaciiessioning  poiiciies  and  may 
include  transfer  to  another  institution, 
deposit  as  waste,  or  sale. 

In  Situ  Preservation  and  Salvage 

The  proposed  guidelines  provide  that 
in  situ  (or  in-place)  preservation  is  the 
preferred  policy  approach  for 
memorializing  RMS  Titanic.  This 
approach  is  consistent  with  widely 
accepted  international  and  domestic: 
professional  arc:haeological  standards 
.ind  embodies  the  broader  public 
interest  in  con.servation  of  RMS  Titanic. 
Under  this  policy,  non-intrusive 
research  and  exploration  of  RMS  Titanic 
IS  encouraged  in  order  to  protect  the 
wrecksite  for  future  research  and  access. 
The  public  interest  in  RMS  Titanic  is 
diverse  Congress  and  others  view  the 
site  as  a  maritime  memorial,  a  grave  site 
and  an  underwater  museum  and 
laboratory.  The  hull  and  cargo  are  like 
a  time  capsule  of  that  tragic  event. 
Because  intrusive  activities  may  damage 


or  destroy  RMS  Titanic,  these  proposed 
guidelines  support  the  presumption  that 
such  activities  should  not  be  conduc:ted 
unless  ju.stified  by  scientific,  cultural  or 
educational  interests.  This  in  situ 
preservation  policy  is  compatible  with 
non-destructive  uses  of  the  site,  such  as 
non-intrusive  research,  education, 
public  viewing  and  even  commercial 
use  This  policy  is  also  consistent  with 
the  treatment  of  RMS  Titanic  as  the  final 
resting  place  for  many  people,  and  the 
conservation  of  the  surrounding  natural 
environment. 

The  public  interest  in  the  recovery  of 
shipwrecks  and  cargo  under  salvage 
law.  in  general,  should  now  be 
ret;onciled  with  the  public  interest  in 
the  in  situ  preservation  of  RMS  Titanic. 
However,  in  situ  preservation  does  not 
preclude  intrusive  research,  exploration 
or  appropriate  salvage  in  certain 
circumstances.  Consistent  with  a 
precautionary  management  approach, 
once  there  is  scientific,  cultural  or 
educational  justification,  then  research, 
exploration  or  appropriate  salvage 
activities  could  be  permitted.  However, 
to  fulfill  the  public  interest  in  RMS 
Titanic  under  salvage  lawi^nd  the  Act. 
such  salvage  should  only  be  conducted 
in  accordance  with  the  scientific  and 
conservation  standards  set  forth  in  the 
proposed  guidelines. 

Professional  Scientific  Approach 

As  noted  above,  these  proposed 
guidelines  are  based  on  widely  accepted 
international  and  domestic  standards  for 
professional  scientific  research.  Most  of 
those  standards  have  already  been 
subjected  to  professional  scrutiny  and 
public  processes.  In  this  case,  those 
standards  were  revisited  and 
specifically  tailored  for  research, 
exploration  and  salvage  of  RMS  Titanic 
and  its  artifacts.  Among  other  interested 
parties.  RMST  and  IFREMER  were 
consulted  in  developing  these  proposed 
guidelines  because  they  have  had  the 
most  experience  working  at  the  wreck 
site. 


Miscellaneous  Requirements 

Expcutiw  Order  12866 

In  deciding  whether  and  how  to 
regulate,  federal  agencies  assess  the 
costs  and  benefits  of  proposed 
regulations  upon  society,  including 
individuals  and  business.  While  the 
proposed  guidelines  are  non-binding. 
NOAA  has  considered  the  costs  and 
benefits  upon  society  arising  from 
compliance  with  them.  For  those 
already  applying  the  professional 
scientific  approach  to  research,  recovery 
and  conservation  of  artifacts,  NOAA 
does  not  expect  that  there  will  be  any 


additional  significant  costs  from 
complying  with  these  proposed 
guidelines.  However,  for  those  explorers 
or  salvors  who  do  not  as  a  matter  of 
practice  follow  professional  scientific 
standards  and  policies,  then  compliance 
with  these  proposed  guidelines  may 
result  in  additional  costs.  These  costs 
could  result  in  the  expenditure  of  tens 
of  thousands  of  dollars.  Since  an  RMS 
Titanic  salvage  expedition  can  costs 
hundreds  of  thousands  of  dollars  per 
day  for  ships,  equipment  and  personnel, 
the  additional  costs  for  following  the 
proposed  guidelines  are  not  expected  to 
be  significant.  Although  compliance 
with  the  guidelines  may  result  in 
additional  costs  in  the  careful  planning 
of  the  expedition,  the  application  of  the 
scientific  approach  generally  results  in 
a  more  efficient  execution  of  the  project 
and  thus  may  save  money  in  the  end. 
The  costs  for  compliance  with  the 
guidelines  should  also  be  weighed 
against  the  potential  benefits  to  the 
society  from  protecting  RMS  Titanic  cuid 
preserving  the  artifacts  and  research  for 
present  and  future  generations. 
Adherence  to  proper  scientific 
methodology  and  approach  is  in  the 
interest  of  the  public  because  it 
preserves  the  integrity  of  the  site,  the 
artifacts  recovered  and  the  story 
contained  at  the  wrecksite.  Compliance 
with  the  proposed  guidelines  may  also 
be  viewed  as  an  investment  by  those 
that  have  not  followed  the  scientific 
standards  in  the  past.  The  proper 
recording  of  information  and 
conservation  of  artifacts  increases  the 
value  of  the  collection  to  the  salvors, 
researchers,  museums  and  the  general 
public.  As  a  result,  the  additional  costs 
involved  in  following  the  scientific 
approach  are  often  offset  by  increased 
revenue  from  documentaries,  films,  and 
museimi  receipts.  RMST  has  reported 
millions  of  dollars  in  annual  revenues 
from  the  display  of  artifacts  in 
museums.  Some  argue  that  keeping  the 
collection  together  and  intact  is  not  as 
profitable  as  selling  individual  artifacts. 
However,  it  is  difficult,  if  not 
impossible,  to  quantify  the  cost  to 
society  if  the  artifacts  are  sold  such  that 
the  collection  is  no  longer  kept  together 
for  public  use  for  research,  education 
and  viewing  by  the  general  public. 

Executive  Order  12630 

Under  this  Order,  federal  agencies 
assess  the  takings  implications  of 
proposed  policies  and  actions  on  private 
property  protected  by  the  Fifth 
Amendment.  The  goal  is  to  better 
inform  the  agency  decision  makers 
about  the  potential  agency  activities.  To 
the  extent  permitted  by  law,  consistent 
with  their  statutory  obligations,  agencies 


are  then  better  informed  on  how  to 
minimize  the  impacts  of  such  activities 
on  constitutionally  protected  propert>' 
rights.  As  these  guidelines  are  non- 
binding  in  nature,  they  should  not  raise 
any  regulatory  takings  implications 
under  the  Just  Compensation  Clause  of 
the  Fifth  Amendment  to  the  U.S. 
Constitution. 

Executive  Order  12114 

The  purpose  of  this  Order  is  to  enable 
responsible  officials  to  be  informed  of 
pertinent  environmental  considerations 
and  to  take  such  consideration  into 
account  in  agency  decision  making  with 
regard  to  major  federal  actions 
significantly  affecting  the  environment 
outside  the  United  States,  its  territories 
and  possessions.  While  based  on 
independent  authority,  this  Order 
furthers  the  National  Enviroimiental 
Policy  Act  ("NEPA")  and  other  laws 
consistent  with  the  foreign  policy  and 
national  security  policy  of  the  United 
States.  The  proposed  guidelines  are  not 
a  "major  federal  action"  as  defined  in 
DOC  DAO  216-12  (Environmental 
Effects  Abroad  of  Major  Federal 
Actions).  Since  they  are  advisory  in 
natiire,  they  are  not  a  "major  federal 
action".  In  addition,  compliance  with 
the  proposed  guidelines  would  not  have 
any  significant  adverse  effects  on  the 
enviroiunent.  However,  compliance 
with  the  proposed  guidelines  would 
further  the  purposes  of  NEPA  and  other 
laws.  Conservation  of  the  environment 
was  carefully  considered  in  developing 
the  proposed  guidelines.  Compliance 
with  the  proposed  guidelines  would 
preserve  RMS  Titanic  and  would 
correspondingly  further  preservation  of 
the  surrounding  natural  environment. 

A  primary  objective  of  the  proposed 
guidelines  is  in  situ  preservation  of 
RMS  Titanic  and  its  surrounding  natural 
envirorunent.  In  addition,  activities  that 
would  harm  or  destroy  RMS  Titanic 
would  be  discouraged  by  the  proposed 
guidelines.  Since  intrusive 
archaeological  research,  recovery  or 
salvage  can  often  harm  the  natural 
environment,  compliance  with  the  in- 
situ  preservation  principles  would 
correspondingly  preserve  the 
surrounding  natxu-al  environment.  The 
proposed  guidelines  encourage  non- 
destructive and  non-intrusive  research. 
Since  non-intrusive  research  inherently 
avoids  destruction  of  the  surrounding 
natural  environment,  this  proposed 
guideline  would  also  protect  the  natural 
environment.  In  the  event  that  activities 
to  be  conducted  may  harm  RMS  Titanic 
and  the  surrounding  natural 
envirormient,  the  proposed  guidelines 
provide  for  an  assessment  of 
enviroimiental  consequences.  Thus,  the 


proposed  guidelines  would  further  the 
purposes  of  NEPA.  other  laws  and 
Executive  Order  12114  by  conserving 
RMS  Titanic  and  the  surrounding 
natural  environment. 

National  Historic  Preservation  Act 

Under  this  law.  agencies  are  to  take 
into  accoimt  the  effect  of  any  federal 
undertaking  outside  the  United  States 
which  may  directly  and  adversely  affect 
a  historic  property.  Compliance  with  the 
proposed  guidelines  will  not  adversely 
affect  RMS  Titanic.  To  the  contrary, 
complieuice  with  the  proposed 
guidelines  will  fulfill  the  public's 
interest  in  conserving  the  national  and 
international  historical  significance  of 
RMS  Titanic.  The  Advisor>'  Council  on 
Historic  Preservation  was  consulted  in 
developing  the  proposed  guidelines. 
NOAA  plans  to  consult  further  with  the 
Advisory  Council  prior  to  issuing  any 
final  guidelines. 

Paper-work  Reduction  Act  (PRA) 

These  guidelines  contain  voluntary 
coll ection-of-information  requirements 
subject  to  review  and  approval  by  the 
Office  of  Management  and  Budget 
(OMB)  under  the  PRA.  These 
requirements  have  been  submitted  to 
OMB  for  approval.  Public  reporting 
burden  for  these  collections  of 
information  is  estimated  to  average  1 2 
hours  to  submit  a  project  design  and  12 
hours  to  submit  a  report.  These 
estimates  include  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

Public  comment  is  sought  regarding: 
whether  this  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility: 
the  accuracy  of  the  burden  estimate; 
ways  to  enhance  the  quality,  utility-,  and 
clarity  of  the  information  to  be 
collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information, 
including  through  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology.  Send  comments 
on  these  or  any  other  aspects  of  the 
collection  of  information  to  NOAA, 
1305  East- West  Highwav.  SSMC  IV, 
Suite  11515.  Silver  Spring.  MD  20910 
(attention  Titanic  guidelines  comments); 
and  to  OMB  at  the  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget,  Wash..  DC 
20503  (Attention:  NOAA  Desk  Officer). 

Notwithstanding  any  other  provision 
of  the  law,  no  person  is  required  to 
respond  to.  nor  shall  any  person  be 
subject  to  a  penalty  for  failure  to  comply 
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with,  a  collection  of  information  siibiect 
to  the  requirements  of  the  PRA.  unless 
that  collection  of  information  displays  a 
currently  valid  OMB  Control  Number. 

I),  lames  Baker, 

t  'ndfr  Si^t  rft(ir\  f(irO(fiirf<  and  Atmnsph'Tr 
and  Adminit^tmtdr 

Guidehnes  for  Research.  Recovery  and 
Salvajie  of  RMS  Titanic 

Contents 

I  (ieneral  PruK.iples 

II  Pro)e(  t  Unsigii 

III  Funding 

IV.  Duration — Timetable 

V.  Objective.s.  MpthodolDgy  iind  TKchniques 
VL  Professional  Qualifi(  ations 

VII,  Preliminary  Work 
VIII   Documentation 

IX.  Artifact  Conservation 

X.  Safety 

XI  Reporting 

XU.  Curation  of  Project  Collection 

XHI.  Dissemination 

Authority:  Ifi  I'  S C  4.=i0rr  to  4,'5(Jrr-f> 

Introduction:  It  is  the  sense  of 
Congress  that  research  and  limited 
exploration  activities  concerning  the 
RMS  Titanic  should  continue  for  the 
purpose  of  enhancing  public  knowledge 
of  its  scientific,  cultural,  and  historical 
significance.  Provided.  That,  pending 
the  adoption  of  the  international 
agreement  or  implementation  of 
international  guidelines,  no  person 
should  conduct  any  such  research  or 
exploration  activity  which  would 
physically  alter,  disturb,  or  salvage  the 
RMS  Titanic. 

I.  General  Principles 

1,  The  preferred  policy  for  the 
preservation  of  RMS  Titanic  and  its 
artifacts  is  in  situ  preservation. 
Recovery  or  excavation  aimed  at  RMS 
Titanic  and/or  its  artifacts  should  be 
granted  only  when  justified  by 
educational,  scientific,  or  cultural 
interests,  including  the  need  to  protect 
the  integrity  of  RMS  Titanic  and/or  its 
artifacts  from  a  significant  threat.  Ail 
artifacts  recovered  from  RMS  Titanic 
shall  be  conserved  and  curafed 
consistent  with  these  guidelines  and 
kept  together  and  intact  as  project 
collections, 

2  Activities  shall  avoid  disturbance 
of  human  remains.  In  particular,  entry 
into  the  hull  sections  of  RMS  Titanic 
shall  be  avoided  so  that  thev,  other 
artifacts  and  any  human  remains  are  not 
disturbed. 

.3,  Activities  utilizing  non-destructive 
techniques  and  non-intrusive  surveys 
and  sampling  shall  be  preferred  to  those 
involving  recovery  or  excavation  aimed 
at  RMS  Titanic:  and/or  its  artifacts. 


4  Activities  shall  have  the  minimum 
adverse  impact  on  RMS  Titanic  and  its 
artifacts, 

5  Activities  shall  ensure  proper 
recording  and  dissemination  to  the 
public  of  historical,  cultural  and 
archaeological  information, 

II.  Project  Design 

fi.  Activities  shall  be  the  object  of  a 
project  design  that  shall  include: 

(a)  The  objectives  of  the  project; 

(b)  A  general  description  of  the 
methodology  and  techniques  to  be 
employed; 

(cl  A  description  of  the  anticipated 
funding; 

(d)  A  provisional  timetable  for 
completion  of  the  project; 

(e)  The  composition,  qualifications 
and  responsibilities  of  the  anticipated 
team; 

(f)  The  proposal  for  or  results  of  all 
preliminary  work; 

(g)  If  applicable,  plans  for  post- 
fieldwork; 

(h)  If  applicable,  a  conservation  and 
curation  plan; 

(i)  A  documentation  program; 

(j)  A  safety  policy; 

(k)  If  applicable,  arrangements  for 
collaboration  with  museums  and  other 
institutions; 

(1)  Report  preparation,  contents,  and 
dissemination; 

(m)  If  applicable,  the  anticipated 
disposition  of  archives,  including 
artifacts;  and  (n)  if  applicable,  a  program 
for  publication, 

7  If  unexpected  discoveries  are  made 
or  circumstances  change,  the  project 
design  shall  be  reviewed  and  amended, 

8.  Each  project  shall  be  carried  out  in 
accordance  with  its  project  design. 

III.  Funding 

9.  Projects  shall  be  designed  to  ensure 
adequate  funding  in  advance  to 
complete  all  stages  of  the  project 
including  the  curation,  conservation 
and  documentation  of  any  recovered 
artifacts,  and  the  preparation  and 
dissemination  of  the  report. 

10.  The  project  design  shall  include 
contingency  plans  that  will  ensure 
conservation  of  recovered  artifacts  and 
supporting  documentation  in  the  event 
of  any  interruption  of  anticipated 
funding, 

1 1   The  project  design  shall 
demonstrate  an  ability  to  fund  the 
project  through  completion. 

12.  Project  funding  shall  not  require 
the  .sale  of  artifacts  or  other  material 
recovered  or  the  use  of  any  strategy  that 
will  cause  artifacts  and  supporting 
documentation  to  be  irretrievably 
dispersed. 


IV.  Duration— Timetable 

13,  Adequate  time  shall  be  assured  in 
advance  to  complete  all  .stages  of  the 
project,  including  the  curation. 
conservation  and  documentation  of  any 
recovered  artifacts,  and  the  preparation 
and  dissemination  of  the  report, 

14,  The  project  design  shall  include 
contingency  plans  that  will  ensure 
conservation  of  artifacts  and  supporting 
documentation  in  the  event  of  any 
interruption  in  the  anticipated 
timetable. 

V.  Objectives,  Metbodology  and 
Techniques 

15,  The  project  design  shall  include 
the  objectives,  proposed  methodology 
and  techniques. 

16,  The  methodology  shall  comply 
with  the  project  objectives  and  with  the 
general  principles  in  section  I, 

VI.  Professional  Qualifications 

17,  Projects  shall  only  be  undertaken 
under  the  guidance  of  and  in  the 
presence  of  qualified  technical  and/or 
professional  experts  with  experience 
appropriate  to  the  objectives.  The 
project  shall  not  commence  until  the 
identity,  qualifications,  experience  and 
responsibilities  of  the  team  members 
have  been  notified  to  and  approved  by 
the  relevant  national  authorities, 

18,  All  persons  on  the  project  team 
shall  be: 

(a)  qualified  and  have  demonstrated 
experience  appropriate  to  their  project 
roles;  and 

(b)  fully  briefed  and  understand  the 
work  required. 

VII.  Preliminary  Work 

19,  The  project  design  shall  include: 

(a)  An  assessment  that  evaluates  the 
vulnerability  of  RMS  Titanic  and 
artifacts  to  damage  by  the  proposed 
activities;  and 

(b)  A  determination  that  the  benefits 
of  the  project  outweigh  the  potential 
risk  of  damage, 

20,  The  assessment  shall  also  include 
background  studies  and  relevant 
bibliography  of  available  historical  and 
archaeological  evidence,  and 
environmental  consequences  of  the 
proposed  project  for  the  long-term 
stability  of  RMS  Titanic  and  artifacts. 

VIII.  Documentation 

21,  Projects  shall  be  thoroughly 
documented  in  accordance  with 
professional  archaeological  standards 
current  at  the  time  the  project  is  to  be 
undertaken, 

22,  Documentation  shall  include,  at  a 
minimum,  the  systematic  and  complete 
recording  of  the  provenance  of  artifacts 
moved  or  removed  in  the  course  of  the 
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project,  field  notes,  plans,  sections, 
photographs  and  recording  in  other 
media. 

IX.  Artifact  Conservation 

23.  The  project  design  shall  include  a 
conservation  plan  that  provides  for 
treatment  of  the  artifacts  in  transit  and 
in  the  long  term. 

24.  Conservation  shall  be  carried  out 
in  accordance  with  professional 
standards  current  at  the  time  the  project 
is  to  be  undertaken. 

X.  Safety 

25.  All  persons  on  the  team  shall 
work  according  to  a  safety  policy 
prepared  according  to  professional 
requirements  and  set  out  in  the  project 
design. 

XI.  Reporting 

26.  Interim  reports  shall  be  made 
available  according  to  a  timetable  set 
out  in  the  project  design,  and  provided 
to  relevant  national  authorities. 

27.  Reports  shall  include: 

(a)  An  account  of  the  objectives; 
fb)  An  account  of  the  methodology 
and  techniques  employed; 

(c)  An  account  of  the  results  achieved; 
and 

(d)  Recommendations  concerning 
conservation  of  any  artifacts  removed 
during  the  course  of  the  project. 

Xn.  Curation  of  Project  Collection 

28.  The  project  collection,  including 
any  artifacts  recovered  during  the 
course  of  the  project  arjd  a  copy  of  all 
supporting  documentation,  shall  be  kept 
together  and  intact  in  a  manner  that 
provides  for  public  access,  curation  and 
its  availability  for  educational, 
scientific,  cultural  and  other  public 
purposes. 

29.  Arrangements  for  curation  of  the 
project  collection  shall  be  agreed  before 
any  project  commences,  and  shall  be  set 
out  in  the  project  design. 

30.  The  project  collection  shall  be 
curated  according  to  professional 
standards  current  at  the  time  the  project 
is  to  be  undertaken, 

Xni.  Dissemination 

31.  Projects  shall  provide  for  public 
education  and  popular  presentation  of 
the  results. 

32.  A  final  synthesis  shall  be  provided 
to  relevant  national  authorities  and 
made  available  to  the  public  as  soon  as 
possible,  having  regard  to  the 
complexity  of  the  project. 

|FR  Doc,  00-13791  Filed  6-1-00;  8:45  am) 
WLUNG  CODE  3S1(M)S-U 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING: 

Commodity  Futures  Trading 
Commission. 

TIME  AND  DATE:  10:00  a.m.-4:00  p.m., 

Tuesday,  June  27,  2000. 

PLACE:  1155  21st  St.,  NW.,  Washington. 

DC,  Lobby  Level  Hearing  Room. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  Public 

Hearing  on  Regulatory  Framework/ 

Trading  Facilities. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb,  202-418-5100. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

[FR  Doc,  00-14033  Filed  5-31-00:  3:47  pm] 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING: 

Commodity  Futures  Trading 
Commission. 

TIME  AND  DATE:  10:00  a.ra.-4:00  p.m., 
Wednesday,  June  28,  2000. 
PLACE:  1155  21st  St.,  NW.,  Washington, 
DC,  Lobby  Level  Hearing  Room. 
STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  Public 
Hearing  on  Regulatory  Framework/ 
Intermediaries  and  Clearing. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Jean  A.  Webb,  202-418-5100. 

lean  A.  Webb, 

Secretary  of  the  Commission . 

|FR  Doc.  00-14034  Filed  5-31-00;  3:47  pm] 

BILUNG  CODE  6351-01-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING: 

Commodity  Futures  Trading 

Conunission. 

TIME  AND  DATE:  10:00  a.m.-4:00  p.m., 

Thiu-sday,  June  29,  2000. 

PLACE:  1155  21st  St.,  NW..  Washington. 

DC,  9th  Floor  Conference  Room, 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Rule 

Enforcement  Review, 


CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb.  202-418-5100. 

lean  A.  Webb. 

Secretary  of  the  Commission 

[FR  Doc.  00-14035  Fileci  5-31-00:  3:47  pm] 

BILUNG  CODE  63S1-01-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Defense  Intelligence  Agency,  Science 
and  Technology  Advisory  Board 
Closed  Panel  Meeting 

AGENCY:  Department  of  Defense.  Defense 
Intelligence  Agency. 

ACTION:  Notice. 

SUMMARY:  Piu-suant  to  the  provisions  of 
Subsection  (d)  of  Section  10  of  Public 
Law  92-463.  as  amended  by  Section  5 
of  Public  Law  94—409.  notice  is  hereby 
given  that  a  closed  meeting  of  the  DL*l 
Science  and  Technology  Advisory 
Board  has  been  scheduled  as  follows: 

DATES:  10  June  2000  (900  a.m.  to  1200 
p.m.). 

ADDRESSES:  Defense  Intelligence 
Agency,  7400  Defense  Pentagon, 
Wa,shington,  DC  20301, 

DATES:  19  June  2000  (1:00  pm  to  5:00), 

ADDRESSES:  Defense  Advanced  Research 
Projects  Agency  (DARPA),  3701  North 
Fairfax  Drive,  Arlington.  VA  22203, 

FOR  FURTHER  INFORMATION  CONTACT:  Maj 
Donald  R,  Culp.  Jr..  USAF.  Executive 
Secretary.  DIA  Science  and  Technology 
Advisory  Boaid.  Washington.  D.C, 
20340-1328 (202) 231-4930. 

SUPPLEMENTARY  INFORMATION:  The  entire 
meeting  is  devoted  to  the  discussion  of 
classified  information  as  defined  in 
Section  552b{c)(l).  Title  5  of  the  U.S. 
Code,  and  therefore  will  be  closed  to  the 
public.  The  Board  will  receive  briefings 
on  and  discuss  several  current  critical 
intelligence  issues  and  advise  the 
Director.  DIA.  on  related  scientific  and 
technical  matters. 

Dated:  May  26.  2000. 
L.M.  Bynum. 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense 
[FR  Doc.  00-13762  Filed  6-1-00:  8:45  am] 
BILUNG  CODE  5001 -10-M 
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DEPARTMENT  OF  DEFENSE 

Office  of  th«  Secretary 

Defense  Intelligence  Agency,  Science 
and  Technology  Advisory  Board 
Closed  Panel  Meeting 

AGENCY:  Department  of  Defense.  Defense 
Intelligence  Agency 
ACTION:  Notice. 

SUMMARY:  Pursuant  to  the  provisions  of 
Subsection  (d)  of  Section  10  of  Public 
Law  92—463,  as  amended  by  Section  5 
of  Public  Law  94—409.  notice  is  hereby 
given  that  a  closed  meeting  of  the  DIA 
Science  and  Technology  Advisory 
Board  has  been  schedul<?d  as  follows: 
DATES:  19  [une  2000  (900  a.m.  to  1400 
p.m.) 

ADDRESSES:  Thomas,  Ramo,  Wooldridge 
(TRW),  12900  Federal  Systems  Park 
Drive.  Fairfax.  VA  22033. 
FOR  FURTHER  INFORMATION  CONTACT:  Maj 
Donald  R.  Gulp.  Jr..  USAF.  Executive 
Secretary.  DIA  Science  and  Technology 
Advisory  Board.  Washington,  DC 
20340-1328  (202)  231^930. 
SUPPLEMENTARY  INFORMATION:  The  entire 
meeting  is  devoted  to  the  discussion  of 
classified  information  as  defined  in 
Section  552b(c)(l),  Title  5  of  the  U.S. 
(x)de,  and  therefore  will  be  closed  to  the 
public.  The  Board  will  receive  briefings 
on  and  discuss  several  current  critical 
intelligence  issues  and  advise  the 
Director,  DIA,  on  related  scientific  and 
technical  matters. 

L.M.  Bynum, 

Alternatp  OSl)  Ffdfml  Hffiistrr.  Linison 
Officfr.  Dvfxirtirifnt  of  Dtiensf. 

IKK  Do(.  (K)-H7h.)  Kilnd  B-1-00;  8:45  am] 

BILUNG  CODE  M01-10-« 


DEPARTMENT  OF  DEFENSE 

Office  of  ttw  Secretary 

Change  In  Meeting  Date  of  the  DOD 
Advisory  Group  on  Electron  Devices 

AGENCY:  Department  of  Defense. 
Advisory  Group  on  Electron  Devices. 
ACtlON:  Notice. 


SUMMARY:  Working  Group  B 
(Microelec;tronits)  of  the  DoD  Advisory 
Group  on  Electron  Devices  (AC]ED) 
announces  a  change  to  a  closed  session 
meeting. 

DATES:  The  meeting  will  be  held  at 
0900,  Tuesday,  June  20.  2000 
ADDRESSES:  The  meeting  will  he  held 
Palisades  Institute  for  Research 
Services.  1745  )efferson  Davis  Highway. 
Suite  500,  Arlington,  VA  22202. 


FOR  FURTHER  INF0RMATK3N  CONTACT: 

Eiise  Rabin.  AGED  Secretariat.  1745 
Jefferson  Davis  Highway.  Crystal  Square 
Four,  Suite  500.  Arlington,  Virginia 
22202 

SUPPLEMENTARY  INFORMATION:  The 

mission  of  the  Advisory  Group  is  to 
provide  advice  to  the  Under  Secretary  of 
Defense  for  Acquisition  and 
Technology,  to  the  Director  Defense 
Researt.h  and  Engineering  (DDR&E).  and 
through  the  DDR&E,  to  the  Director 
Defense  Advanced  Research  Projects 
Agency  and  the  Military  Departments  in 
planning  and  managing  an  effective 
research  and  development  program  in 
the  field  of  electron  devices. 

The  Working  Group  B  meeting  will  be 
limited  to  review  of  research  and 
development  programs  which  the 
military  proposes  to  initiate  with 
industry,  universities  or  in  their 
laboratories.  The  microelectronics  area 
includes  such  programs  on 
semiconductor  materials,  integrated 
circuits,  charge  coupled  devices  and 
memories.  The  review  will  include 
classified  program  details  throughout. 

In  accordance  with  Section  10(d)  of 
Pub.  L.  No.  92-463.  as  amended.  (5 
use.  App.  10(d)  (1994)).  it  has  been 
determined  that  this  Advisory  Group 
meeting  concerns  matters  listed  in  5 
use.  552b(c)(l)  (1994).  and  that 
accordingly,  this  meeting  will  be  closed 
to  the  public. 

Dated:  May  26.  2000 

L.M.  Bynum. 

AltiTnatf  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

IFK  I).n  .  ()()-i;i7«)4  FiU'd  fi-l-«0;  8:4.')  am) 

BILUNG  CODE  S001-1(MM 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Meeting  of  the  DOD  Advisory  Group  on 
Electron  Devices. 

AGENCY:  Department  of  Defense, 
Advisory  Group  on  Elec;tron  Devices. 
ACTION:  Notice. 

SUMMARY:  Working  Group  A  (Microwave 
Devices)  of  the  DoD  Advisory  Group  on 
Electron  Devices  (AGED)  announces  a 
closed  session  meeting. 
DATES:  The  meeting  will  be  held  at 
0900.  Friday,  June  7,  2000. 
ADDRESSES:  The  meeting  will  be  held  at 
Palisades  Institute  for  Research 
.Services,  Inc.  1745  Jefferson  Davis 
Highway.  Suite  500.  Arlington.  VA 
22202. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  Cox.  AGED  Secretariat.  1745 


Jefferson  Davis  Highway.  Crystal  Square 
Four,  Suite  500,  Arlington.  Virginia 
22202. 

SUPPLEMENTARY  INFORMATION:  The 

mission  of  the  Advisory  Group  is  to 
provide  advice  to  the  Under  Secretary  of 
Defense  for  Acquisition  and 
Technology,  to  the  Director  of  Defense 
Research  and  Engineering  (DDR&E).  and 
through  the  DDE&E  to  the  Director. 
Defense  Advanced  Research  Projects 
Agency  (ARPA)  and  the  Military 
Departments  in  planning  and  managing 
an  effective  and  economical  research 
and  development  program  in  the  area  of 
electron  devices. 

The  Working  Group  A  meeting  will  be 
limited  to  review  of  research  and 
development  programs  which  the 
Military  Departments  propose  to  initiate 
with  industry,  universities  or  in  their 
laboratories,  this  microwave  device  area 
includes  programs  on  developments  and 
research  related  to  microwave  tubes, 
solid  state  microwave  devices, 
electronic  warfare  devices,  millimeter 
wave  devices,  and  passive  devices.  The 
review  will  include  details  of  classified 
defense  programs  throughout. 

In  accordance  with  Section  10(d)  of 
Pub.  L.  92-463,  as  amended  (5  U.S.C. 
App.  10(d)(1994)).  it  has  been 
determined  that  this  Advisory  Group 
meeting  concerns  matters  listed  in  5 
U.S.C.  552b(c)(l)(1994).  and  that 
accordingly,  this  meeting  will  be  closed 
to  the  public. 

Dated:  May  26.  2000. 
L.M.  Bynum. 

Alternate  OSD  Federal  Register Uaison 
Officer.  Department  of  Defense. 
|FR  Doc.  00-1.3765  Filed  6-1-00;  8:4.5  am] 
BILUNQ  CODE  S001-10-M 


DEPARTMENT  OF  EDUCATION 

Submission  for  OMB  Review; 
Comment  Request 

AGENCY:  Department  of  Education. 
SUMMARY:  The  Leader.  Information 
Management  Group,  Office  of  the  Chief 
Information  Officer  invites  comments 
on  the  submission  for  OMB  review  as 
required  bv  the  Paperwork  Reduction 
Act  of  1995. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  July  3, 
2000. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Dsmny  Werfel.  Desk  Officer. 
Department  of  Education.  Office  of 
Management  and  Budget.  725  17th 
Street,  NW..  Room  10235.  New 
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Executive  Office  Building.  Washington. 
DC  20503  or  should  be  electronically 
mailed  to  the  internet  address 
DWERFEL@OMB.EOP.GOV. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law.  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Information  Management  Group.  Office 
of  the  Chief  Information  Officer, 
publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new.  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection:  (4) 
Description  of  the  need  for.  and 
proposed  use  of.  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment. 

Datod:  May  26.  2000. 
William  Burrow, 

Leader  Information  Management  Group. 
Office  of  the  Chief  Information  Officer. 

Office  of  Postsecondary  Education 

Type  of  Review:  Extension. 

Title:  Fulbright-Hays  Seminars 
Abroad  Program. 

Frequency:  One  time. 

Affected  Public:  Individuals  or 
households. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  500. 

Burden  Hours:  2,000. 

Abstract:  Forms  to  be  used  by 
applicants  under  the  Fulbright-Hays 
Seminars  Abroad  Program  which 
provides  opportunities  for  U.S. 
educators  to  participate  in  short-term 
study  seminars  abroad  in  the  subject 
areas  of  the  social  sciences,  social 
studies  and  the  humanities. 

Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  http://edicsweb.ed.gov.  or 
should  be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue,  SW,  Room  5624,  Regional 
Office  Building  3,  Washington,  DC 


20202-4651.  Requests  may  also  be 
electronically  mailed  to  the  internet 
address  OCIO_IMG_Issues@ed.gov  or 
faxed  to  202-708-9346.  Please  specif\' 
the  complete  title  of  the  information 
collection  when  making  your  request. 
Comments  regarding  burden  and/or  the 
collection  activity  requirements  should 
be  directed  to  Joseph  Schubart  at  (202) 
708-9266  or  via  his  internet  address 
Ioe_Schubart@ed.gov.  Individuals  who 
use  a  telecommunications  device  for  the 
deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339. 

(PR  Doc.  00-13766  Filed  6-l-<J0:  8:45  am) 

BILUNG  CODE  4000-01 -P 


DEPARTMENT  OF  EDUCATION 

Submission  for  OMB  Review; 
Comment  Request 

AGENCY:  Department  of  Education. 
SUMMARY:  The  Leader.  Information 
Management  Group.  Office  of  the  Chief 
Information  Officer  invites  comments 
on  the  submission  for  OMB  review  as 
required  by  the  Paperwork  Reduction 
Act  of  1995. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  July  3. 
2000. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Attention:  Danny  Werfel.  Desk  Officer. 
Department  of  Education.  Office  of 
Management  and  Budget.  725  17th 
Street.  NW,  Room  10235.  New- 
Executive  Office  Building.  Washington. 
DC  20503  or  should  be  electronically 
mailed  to  the  internet  address 
DWERFEL@OMB.EOP.GOV. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law.  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader. 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer, 
publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 


office,  contains  the  following:  (l)  Type 
of  review  requested,  e.g.  new.  revision, 
extension,  existing  or  reinstatement;  (2) 
Title:  (3)  Summary  of  the  collection:  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and 'or 
Recordkeeping  burden.  OMB  invites 
public  comment. 

Dated:  ^U\  2h.  2000. 

William  Buitom'. 

h'ader.  Intormation  Management  Group. 
Office  of  the  Chief  Information  Officer. 

Office  of  Postsecondary  Education 

Type  of  Review:  Revision. 

Title:  Comprehensive  Program 
Annual  Performance  Report. 

Frequency:  Annually. 

Affected  Public:  Not-for-profit 
institutions. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  140. 

Burden  Hours;  2.800. 

Abstract:  The  Comprehensive 
Program  is  a  discretionary  grant 
program  that  makes  competitive  awards 
to  support  reform  and  innovations 
through  projects  that  improve 
educational  practice  at  the  postsecndar\ 
level.  Grantees  annually  submit  a 
performance  report  to  demonstrate  that 
substantial  progress  is  being  made 
toward  meeting  the  objectives  of  their 
projects.  Reporting  requirements  are 
currently  based  on  broad  criteria  from 
the  Education  Department  General 
Administrative  Regulations  (EDGAR). 
This  request  is  to  use  a  reporting  format 
that  elicits  needed  information  on 
program-specific  outcomes  within  the 
annual  report  without  posing  additional 
burden  to  the  grantee. 

Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  http://edicsweb.ed.gov.  or 
should  be  addressed  to  Vivian  Reese. 
Department  of  Education,  400  Manland 
Avenue,  SW,  Room  5624.  Regional 
Office  Building  3.  Washington.  DC 
20202-4651.  Requests  may  also  be 
electronically  mailed  to  the  internet 
address  OCIO_IMG_Issues@ed.gov  or 
faxed  to  202-708-9346.  Please  specify' 
the  complete  title  of  the  information 
collection  when  making  your  request. 

Comments  regarding  burden  and/or 
the  collection  activity  requirements 
should  be  directed  to  Joseph  Schubart  at 
(202)  708-9266  or  via  his  internet 
address  Joe_Schubart@ed.gov. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 


35334 


Federal  Register/ Vol.  65.  No.  107 /Friday.  June  2.  2000 /Notices 


Relav  Service  (FIRS)  at  1-800-877- 
8339. 

IKR  D.M    ()0-1.17B7  Filed  &-H)0:  8:45  ami 
BILUNQ  CODE  4000-01-F 


DEPARTMENT  OF  EDUCATION 

Submission  for  0MB  Review; 
Comment  Request 

AGENCY:  Department  of  Education 

SUMMARY:  The  Leader,  Information 
Management  Group.  Office  of  the  Chief 
Information  Officer  invites  comment.s 
on  the  submission  for  OMB  review  as 
required  by  the  Paperwork  Reduction 
Act  of  1995. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  July  3. 
2000. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Attention:  Danny  VVerfel,  Desk  Officer. 
Department  of  Education.  Office  of 
Management  and  Budget.  725  17th 
Street.  NVV,  Room  10235.  New 
Executive  Office  Building.  Washington, 
DC  20503  or  should  be  electronically 
mailed  to  the  internet  address 
DWERFEL@OMB.EOP  GOV. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  use.  C:hapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Information  Management  Group,  Office 
of  the  C;hief  Information  Officer, 
publishes  that  notice  containing 
proposed  information  collection 
rwjuests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  bv 
office,  contains  the  following;  (1)  Type 
of  review  rtKjuested,  eg.  new,  revision, 
extension,  existing  or  reinstatement:  (2) 
Title:  (3)  Summary  of  the  colle{:tion;  (4) 
Description  of  the  need  for.  and 
proposed  use  of.  the  infornidtion;  (3) 
Respondents  and  frequency  of 
c:olle(:tion;  and  (ti)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment 


Urtted:  May  26,  2()00 

William  Burrow. 

h'dciiT.  Informtit.  »n  Mnniififmfnt  Ciruiip. 
Olfki'  (it  thr  Chifflnlormatiun  Offirrr 

Office  of  Postsecondary  Education 

Tvpe  of  Review:  Reinstatement. 

Title:  The  Program  for  North 
American  Mobility  in  Higher  Education. 

Frequency:  Annually. 

Affected  Public:  Not-for-profit 
institutions. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  20. 

Burden  Hours:  400. 

Abstract:  The  Program  for  North 
American  Mobility  In  Higher  Education 
is  a  competition  grant  program  which 
supports  institutional  cooperation  and 
student  exchange  among  the  countries 
of  the  U.S..  Mexico,  and  C^anada. 
Funding  supports  the  participation  of 
US.  in.stitutions  and  students  in 
trilateral  consortia  of  institutions  of 
higher  education.  Funding  will  be 
multi-year,  with  projects  la.sting  up  to 
four  years. 

Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  http://edicsweb.ed.gov.  or 
should  be  addressed  to  Vivian  Reese, 
Department  of  Education.  400  Maryland 
Avenue.  SW.  Room  5624.  Regional 
Office  Building  3.  Washington.  DC 
20202-4651.  Requests  may  also  be 
electronically  mailed  to  the  internet 
address  OCIO  IMG  lssues@ed.gov  or 
faxed  to  202-708-9346.  Please  specify 
the  complete  title  of  the  information 
collection  when  making  your  request. 

Comments  regarding  burden  and/or 
the  collection  activity  requirements 
should  be  directed  to  loseph  Schubart  at 
(202)  708-9266  or  via  his  internet 
address  [oe  Schubart@ed.gov. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relav  Service  (FIRS)  at  1-800-877- 
8339. 

|FK  l)n(    0O-i:i768  Filed  fi-lOO,  H  4">  rtm| 
BILLINO  CODE  4000-01 -P 


DEPARTMENT  OF  EDUCATION 
[CFDA  No.:  84.235K] 

Special  Demonstration  Programs; 
Notice  Inviting  Applications  for  New 
Awards  for  Fiscal  Year  (FY)  2000 

Purpose  of  Program:  To  provide 
financial  assistance  to  support  projects 
or  programs  that  expand  and  improve 
the  provision  of  rehabilitation  and  other 
servii:es  for  individuals  with 
disabilities,  including  technical 


assistance  that  meets  the  needs  of 
underserved  populations. 

Eligible  Applicants:  State  vocational 
rehabilitation  agencies:  community 
rehabilitation  programs:  Indian  tribes  or 
tribal  organizations:  and  public  or 
nonprofit  agencies  or  organizations, 
including  institutions  of  higher 
education. 

Deadline  for  Transmittal  of 
Applications:  August  1,  2000. 

Deadline  for  Intergovernmental 
Review:  September  30,  2000. 

Applications  Available:  June  2,  2000. 

Available  Funds:  $500,000. 

Estimated  Range  of  Award:  $400,000 
to  $500,000. 

Estimated  Number  of  Awards:  1 . 
Note:  The  Departnu-iit  is  not  bound  by  any 
estimalfs  in  thi.s  notice 

Project  Period:  Up  to  60  months.  The 
Assistant  Secretary  believes  that  a 
period  of  at  least  36  months  is  necessary 
to  accomplish  the  project  objectives. 
The  Assistant  Secretary  will  assess. 
during  the  third  year  of  the  project 
period,  whether  there  is  a  continuing 
need  for  the  project  and  whether  to 
provide  funding  beyond  36  months. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74.  75.  77.  79.  80.  81.  82. 
85.  86.  97.  98.  and  99. 

Priority 

Background 

According  to  section  21  of  the 
Rehabilitation  Act  of  1973.  as  amended 
(Act).  Native  Americans  have  a  rate  of 
work-related  disability  that  is  about  one 
and  one-half  times  that  of  the  general 
population.  Patterns  of  inequitable 
treatment  of  minorities,  including 
Native  Americans,  have  been 
documented  at  all  stages  of  the 
vocational  rehabilitation  process. 

Priority 

Under  34  CFR  75.105(c)(3)  and 
section  303(b)(4)(C)  and  (5)(B)(vi)  of  the 
Act,  the  Assistant  Secretary  gives  an 
absolute  preference  to  applications  that 
meet  the  following  priority.  The 
Assistant  Secretary  funds  only  an 
application  that  meets  this  absolute 
priority. 

A  project  must  create  a  National 
Technical  Assistance  Center  that  would 
provide  technical  assistance  to  tribes 
and  tribal  agencies.  State  vocational 
rehabilitation  agencies,  and  other 
service  agencies  to  increase  employment 
opportunities  and  vocational  outcomes 
for  Native  Americans  with  disabilities. 
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Allowable  Activities 

Activities  that  may  be  supported 
under  this  competition  include,  but  are 
not  limited  to — 

•  Assisting  tribes  and  other  agencies 
to  conduct  market  analyses  and 
providing  information  on  self- 
employment  and  business  ownership 
for  Native  Americans  with  disabilities: 

•  Providing  culturally  relevant 
training  to  tribes  on  the  provisions  of 
the  Americans  with  Disabilities  Act: 

•  Identifying  solutions  related  to  the 
lack  of  infrastructure  when  developing 
employment  opportunities  for  Native 
Americans  with  disabilities: 

•  Assisting  tribes  and  other  agencies 
to  better  understand  other  issues 
affecting  Native  Americans  with 
disabilities,  including,  but  not  limited 
to — housing,  transportation,  current 
legislative  initiatives  such  as  the 
Workforce  Investment  Act  and  the 
Workforce  Investment  Improvement 
Act,  the  Individuals  with  Disabilities 
Education  Act.  Disability  and  Business 
Technical  Assistance  Centers,  and 
relevant  higher  education  initiatives, 
coordination  of  services  available 
through  the  Bureau  of  Indian  Affairs 
and  the  Indian  Health  Service,  long- 
term  care,  independent  living,  and 
assistive  technology. 

Selection  Criteria:  In  evaluating  an 
application  for  a  new  grant  under  this 
competition,  the  Secretary  uses 
selection  criteria  chosen  from  the 
general  selection  criteria  in  34  CFR 
75.210  of  EDGAR.  The  selection  criteria 
to  be  used  for  this  competition  will  be 
provided  in  the  application  package  for 
this  competition. 

For  Applications  Contact:  Education 
Publications  Center  (ED  Pubs).  P.O.  Box 
1398.  Jessup.  MD  20794-1398. 
Telephone  (toll  free):  1-877-433-7827. 
FAX:  (301)  470-1244.  If  you  use  a 
telecommunications  device  for  the  deaf 
(TDD),  you  may  call  (toll  free):  1-877- 
576-7734.  You  may  also  contact  ED 
Pubs  via  its  Web  site  (http:// 
www.ed.gov/pubs/edpubs.html)  or  its 
E-mail  address  (ed  pubs@inet.ed.gov).  If 
you  request  an  application  from  ED 
Pubs,  be  sure  to  identify  this 
competition  as  follows:  CFDA  number 
84.235K. 

Individuals  with  disabilities  may 
obtain  a  copy  of  the  application  package 
in  an  alternate  format  by  contacting  the 
Grants  and  Contracts  Services  Team, 
U.S.  Department  of  Education,  400 
Maryland  Avenue.  SW..  room  3317. 
Switzer  Building.  Washington,  DC 
20202-2550.  Telephone:  (202)  205- 
8351.  If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  Federal  Information  Relav  Services 


(FIRS)  at  1-800-877-8339.  However, 
the  Department  is  not  able  to  reproduce 
in  an  alternate  format  the  standard 
forms  included  in  the  application 
package. 

For  Further  Information  Contact: 
Thomas  E.  Finch,  U.S.  Department  of 
Education.  400  Maryland  Avenue.  SW.. 
room  3314,  Switzer  Building, 
Washington.  DC.  20202-2650. 
Telephone:  (202)  205-8292.  If  you  use  a 
telecommunications  device  for  the  deaf 
(TDD),  you  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternate 
format  (e.g.,  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  persons  listed  in 
the  preceding  paragraph. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  either  of  the  following  sites: 

http://ocfo.ed.eov/fedreg.html 
http://www.ecrgov/news.html 
To  use  the  PDF  you  must  have  the 
Adobe  Acrobat  Reader,  which  is 
available  free  at  either  of  the  previous 
sites.  If  you  have  questions  about  using 
the  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO),  toll  free,  at  1- 
888-293-6498;  or  in  the  Washington. 
DC.  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Acc:ess  at:  http://www. access. gpo.gov/nara/ 
index.html 

Program  Authority:  29  U.S.C.  77,3(b) 
Dated:  May  26,  2000. 
)udith  E.  Heumann, 

Assistant  Secretary  for  Special  Education  and 
Rehabilitative  Senices. 

|FR  Doc.  00-13682  Filed  6-1-00:  HAS  am) 
BILUNG  CODE  4000-01 -U 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclcet  No.  RPOO-298-000] 

Kern  River  Gas  Transmission 
Company;  Notice  of  Proposed 
Changes  In  FERC  Gas  Tariff 

.May  26.  2000. 

fake  notice  that  on  May  24.  2000. 
Kern  River  Gas  Transmission  Company 


(Kern  River)  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1.  the  following  tariff 
sheets: 

Pro  P'orma  Sheet  No.  5 
Pro  Forma  Sheet  No.  6 
First  Revised  Sheet  No.  15 
First  Revised  Sheet  No.  71 
First  Revised  Sheet  No.  171 
Original  Sheet  No.  186 
Sheet  Nos.  187-299  (Reser\ed) 
Original  Sheet  Nos.  423^26 
Sheet  Nos.  427-499  (Resened) 
First  Revised  Sheet  No,  501 
First  Revised  Sheet  No  601 
First  Revised  Sheet  No.  701 
First  Revised  Sheet  No.  901 

Kern  River  states  that  the  purpose  of 
this  filing  is  to  establish  provisions  in 
Kern  River's  tariff  that  will  enable  Kern 
River  to  offer  transportation  service 
under  its  existing  firm  rate  schedules 
using  different  rate  options  that 
coincide  with  the  length  of  contract 
terms  and  investment  recovery  periods 
underlying  the  capacity  commitments  of 
different  groups  of  shippers.  These 
proposed  extended-term  rates  will  be 
available  under  certain  conditions  to 
any  firm  shipper  that  extends  the  term 
of  an  existing  transportation  service 
agreement. 

Kern  River  states  that  a  copy  of  this 
filing  has  been  served  upon  Kem  River's 
customers  and  interested  state 
regulator}-  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  inter\'ene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE,  Washington.  DC 
20426.  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  ser\'e  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  inter\'ene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims. htm  (call  202-208-2222  for 
assistance). 

Linwood  A.  Watson.  )r.. 

Acting  Secretarx 

[FR  Do(  .  00-13778  Filed  6-1-00;  8:45  am] 

BILUNG  CODE  671 7-01 -M 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-1 4-007] 

Midwestern  Gas  Transmission 
Company:  Notice  of  Negotiated  Rate 
Filing 

May  ^fi.  2WH) 

Take  nulice  that  on  May  18.  2000, 
Midwestern  Gas  Transmission  Company 
(Midwestern),  tendered  for  filing  and 
acceptance  a  copy  of  an  executed  firm 
gas  transportation  service  agreement 
pursuant  to  Midwestern's  Rate  Schedule 
FT-A  between  Midwestern  and  Dynegy 
Marketing  and  Trade  (Dynegy)  (Contract 
No.  33395);  and  a  copy  of  an  April  18, 
2000  Firm  Transportation  Negotiated 
Rate  Letter  Agreement  entered  into  by 
Midwestern  and  Dynegy  for  Contract 
No.  33395  (Letter  Agreement)  The  filed 
Contract  No.  33395  and  the  Letter 
Agreement  reflect  a  negotiated  rate 
arrangement  between  Midwestern  and 
Dynegy  (Negotiated  Rate  Arrangt^ment) 
Midwestern  .seeks  a  [une  1 ,  2000 
effective  date  for  the  Negotiated  Rate 
Arrangement. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulators  Clommission. 
888  First  Street,  NE.,  Washington.  DC 
20426,  in  accordance  with  sections 
385.214  or  385.21 1  of  the  Commissions 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  on  or  before 
[une  1,  2000.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  C^ommission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room.  This  filing  may 
be  viewed  on  the  web  at  http:// 
www.ferc.fed.us/online/rims.htm  (c;all 
202-208-2222  for  assistance). 

I.inwood  A.  Watson.  |r.. 

Acting  Secretary. 

|FR  [)c>i..  (M)-i:l77fi  Filed  H-1-00;  8:45  anil 
BILUNC  CODE  671 7-01 -M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP0&-297-000] 

Mississippi  River  Transmission 
Corporation;  Notice  of  Filing  of  Refund 
Report 

May  26,  2000. 

Take  notice  that  on  May  23.  2000. 
Mississippi  River  Transmission 
Corporation  (MRT)  filed  a  refund  report 
allocating  to  MRT's  former  firm  sales 
customers  an  Account  No.  858  refund 
amount  MRT  received  from  CMS 
Trunkline  Gas  Co.  and  Trunkline  LNG 
(;o.,  related  the  sale  of  these  companies 
to  an  unaffiliated  entity,  CMS,  and 
further  related  to  the  settlement  in 
Docket  Nos.  RP87-15-036.  RP92-122,  et 
al 

MRT  states  that  pursuant  to  16.2  of 
the  General  Terms  and  Conditions  of 
MRT's  Tariff  and  based  on  established 
Account  No   191  and  858  allocations  to 
its  former  jurisdictional  sales  customers. 
MRT  IS  allocating  to  each  customer  its 
pro-rata  share  of  the  $174,657  refund. 

MRT  states  that  a  copy  of  this  filing 
is  being  mailed  to  each  of  MRT's 
customers  and  to  the  state  commissions 
of  Arkansas,  Illinois  and  Missouri. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington.  DC 
20426.  in  accordance  with  385.214  or 
385. 211  of  the  Commission's  Rules  and 
Regulations.  All  such  motions  or 
protests  must  be  filed  on  or  before  June 
1.  2000.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room.  This  filing  may 
be  viewed  on  the  web  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 

Linwood  A.  Watson.  |r., 

Al  tin)^  St'( rt'tan, 

IKK  l)i)(    1)0-1  1777  KiUxi  (i-l-OO;  HA^  ami 

BtLLING  CODE  871 7-01 -M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-6607-8] 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  May  15.  2000  Through  May 
19,  2000  pursuant  to  the  Environmental 
Review  Process  (ERP).  under  Section 
309  of  the  Clean  Air  Act  and  Section 
102(2)(c)  of  the  National  Environmental 
Policy  Act  as  amended.  Requests  for 
copies  of  EPA  comments  can  be  directed 
to  the  Office  of  Federal  Activities  at 
(202)564-7167. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (EISs)  was  published  in  FR 
dated  April  14.  2000  (65  FR  20157). 

Draft  EISs 

ERP  No.  I>-AFS-L65344-AK  Rating 
EC2.  Emerald  Bay  Timber  Sale. 
Implementation,  Ketchikan-Misty 
Fiords  Ranger  District.  Tongass  National 
Forest.  U.S.  Cost  Guard  Bridge  Permit. 
NPDES  Permit,  and  COE  Section  10  and 
404  Permits.  Cleveland  Peninsula,  AK. 

Summary:  EPA  expressed  concerns 
about  the  lack  of  detailed  information  in 
the  Environment  and  Effects  chapter, 
the  limited  range  of  options  covered  in 
alternatives  and  that  the  alternatives 
were  not  completely  developed  and 
analyzed  in  the  EIS.  EPA  recommends 
these  issues  be  addressed  in  the  final 
EIS. 

ERP  No.  D-AFS-L65346-ID  Rating 
EC2.  Middle  Fork  Weiser  River 
Watershed  Project.  Implementation  of 
Vegetation  Restoration.  Landscape  Fire 
Pattern  and  Watershed  Restoration 
Objectives.  Payette  National  Forest, 
Council  Ranger  District.  Adams  County, 
ID. 

Summon,':  EPA  expressed 
environmental  concerns  with  potential 
impacts  to  water  quality  as  well  as  the 
need  for  additional  information  on 
sediment  delivery  and  other  water 
quality  related  data. 

ERP  No.  D-IBR-K39055-CA  Rating. 
Salton  Sea  Restoration  Project. 
Implementation.  COE  Section  404 
Permit.  Riverside  and  Imperial 
Counties.  CA. 

Summary:  EPA  concluded  that  the 
DEIS  is  inadequate  and  should  be 
formally  revised  and  reissued  for  public 
comment  as  a  Supplemental  Draft 
Environmental  Impact  Statement 
(SDEIS).  On  the  basis  of  the  potential 
significant  impacts  involved,  this 
proposal  could  be  a  candidate  for 
referral  to  the  Council  on  Environmental 
Quality  (CEQ).  The  basis  for  EPA's 
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position  is:  (1)  There  are  significant 
deficiencies  in  the  environmental 
analysis.  (2)  the  DEIS  does  not 
demonstrate  that  the  project  alternatives 
are  feasible  or  sustainable  or  that  they 
will  achieve  project  objectives,  O) 
Salton  Sea  restoration  should  be 
evaluated  within  the  context  of  the 
Lower  Colorado  River  watershed,  and 
(4)  the  project  scope  is  too  narrow. 

Final  EISs 

ERP  No.  F-BLM-I02037-VVY  South 
Baggs  Natural  Gas  Development  Area. 
Proposal  to  Drill  and  Develop  50 
.Natural  Gas  Wells.  Application  for 
Permit  to  Drill  and  COE  Section  404 
Permit.  Carbon  County,  WY. 

Summary:  No  formal  comment  letter 
was  sent  to  the  preparing  agencv. 

ERP  No.  F-D()E-E06018-.SC." 
Savannah  R'wvt  Site  Spent  Nuclear  Fui^l 
Management  Plan,  Implementation. 
Aiken  County.  SC. 

Suinmary:  EPA  noted  that  the  EIS 
provided  a  good  explanation  of  the 
complex  issues  associated  with  this 
project,  but  the  Agency  has  concerns 
about  the  project's  cumulative 
environmental  impacts. 

Dnlfd    M,i\  M).  2000 

Ken  Mittelholtz. 

Knyininmi-ntdl  Protri  tion  Sfin  uilisl.  Offiir 
III  b'fdvral  Ai  tnilics 

|FK  IJiK    ()0-i:iKH7  Fili'd  (>-l-00:  HAr,  am] 
BILLING  CODE  6560-50-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-6607-7] 

Environmental  Impact  Statements; 
Notice  of  Availability 

Responsible  Agency:  Office  of  Federal 
Activities.  General  Information  (202) 
564-7167  or  www.epa.gov/oeca/ofa 
Weekly  receipt  of  Environmental  Impact 
Statements  Filed  May  22.  2000 
Through  May  26,  2000  Pursuant  to  40 
CFR  1506.9." 
EIS  No.  000157.  DRAFT  EIS.  AFS.  MT. 
Rocky  Mountain  Front  Mineral 
Withdrawal.  Implementation,  Helena 
and  Lewis  and  Clark  National  Forests. 
Great  Falls.  MT.  Due:  July  17.  2000. 
Contact:  Rick  Prausa  (406)  791-7720. 
EIS  No.  000158.  FINAL  EIS.  HUD.  CA. 
City  of  Monterey  Park  Project. 
Construction  and  Operation  of  the 
Monterey  Park  Towne  Plaza.  North  of 
the  Pomona  Freeway  and  west  of 
Paramount  Boulevard.  Los  Angeles 
County.  CA.  Due:  July  03.  2000. 
Contact:  Ray  Hanada  (626)  307-1463. 
EIS  No.  000159.  FINAL  EIS.  BLM.  WY. 
Pinedale  Anticline  Oil  and  Gas 


Exploration  and  Development  Natural 
Gas  Wells  Project.  Implementation, 
Sublette  County.  WY.  Due:  July  05. 
2000.  Contact:  Joe  Patti  (307)  775-6101. 
EIS  No.  000160.  DRAFT  EIS.  FHW.  WV. 
Shawnee  Highway  Project. 
Construction  between  the  Ghent     . 
Interchange  of  1-787  in  the  North  and 
McDowell  County  14  or  McDowell 
County  17  in  the  South.  Funding. 
McDowell.  Raleigh  and  Wyoming 
Counties,  WV,  Due:  July  28,  2000, 
Contact:  Thomas  ),  Smith  (304)  347- 
5928. 
EIS  No.  000161.  DRAFT  EIS.  NFS.  MA. 
Boston  Harbor  Islands  National 
Recreation  Area.  Implementation. 
General  Management  Plan,  Boston. 
MA,  Due:  August  01.  2000,  Contact: 
George  Price  (617)  223-8666. 
EIS  No.  000162.  FINAL  EIS.  BLM.  CA. 
Soledad  Canyon  Sand  and  Gravel 
Mining  Project.  Proposal  to  Mine. 
Produce  and  Sell,  "Split  Estate  " 
Pri\ate  Owned  and  Federally  Owned 
Lands,  Transit  Mixed  Concrete.  Los 
Angeles  County.  CA,  Due:  July  03. 
2000.  Contact:  Elena  Misquez  (460) 
251-4810. 
EIS  No.  000163.  DRAFT  EIS.  COE.  MS. 
Destination  Broadwater  Project. 
Proposed  Redevelopment  and 
Construction  of  a  large-scale  Casino 
Destination  Resort  in  Biloxi.  Approval 
of  Permits  for  Section  10  of  the  River 
and  Harbor  Act  and  Section  404  of  the 
CWA.  Harrison  County.  MS.  Due:  July 
17.  2000.  Contact:  Susan  Ivester  Rees 
(334)  694-4141. 
EIS  No.  000164.  FINAL  EIS,  FAA.  CT. 
Tweed-New  Haven  Airport  Runway 
Safety  Area  and  Taxiway 
Improvements,  Safety  Improvements 
to  Runway  2/20  and  Taxiways  B'  and 
E'.  Funding.  COE  Section  10  and  404 
Permits.  New  Haven  County.  CT.  Due: 
July  03.  2000.  Contact:  John  Silva 
(781) 238-7602. 
EIS  No.  000165,  DRAFT  EIS.  USN.  HI. 
North  Pacific  Acoustic  Laboratory 
Project,  Reuse  of  Low  Frequency 
Sound  Source  and  Cable  for  Use  in 
Acoustic  Thermometry  of  Ocean 
Climate  (ATOC)  Research,  Kauai,  HI. 
Due:  July  17,  2000,  Contact:  Dr.  Jeff 
Simmen  (703)  696-4204. 
EIS  No.  000166.  DRAFT  EIS,  FT  A.  PA. 
North  Shore  Connector,  Extending 
existing  Light  Rail  Transit  (LRT) 
System  from  Golden  Triangle  of 
downtown  Pittsburgh  to  the  North 
Shore,  Funding,  USCG  Bridge  Permit, 
NPDES  Permit,  and  COE  Section  10 
and  404  Permits,  Allegheny  County, 
PA,  Due:  July  17,  2000,  Contact:  Robin 
Mayhew  (215)  656-7100. 
EIS  No.  000167.  FINAL  EIS.  FHW.  NY. 
Albany  Shaker  Road  and  Watervliet 
Shakey  Road  Improvement  Project. 


Construction  and  Reconstruction. 
Funding  and  COE  Section  404  Permit. 
Town  of  Colonie.  Albany  County.  NY, 
Due:  July  03.  2000.  Contact:  Harold  J 
Brown  (518)  431-4127. 

EIS  No.  000168.  DRAFT  EIS.  AFS.  ID. 
Starbuckv  Restoration  Project. 
Implementation  of  X'egetative 
Treatment.  Road  Construction  and 
Watershed  Improxements.  Nez  Perce 
National  Forest.  Red  River  Ranger 
District.  Idaho  County.  ID.  Due:  [ulv  17, 
2000,  Contact:  Kevin  Martin  (202)  842- 
2245. 

EIS  No.  000169.  DRAFT  EIS.  AFS. 
NV.  CA.  Northern  Sierra  Amendment  to 
the  Toiyabe  Land  and  Resource 
Management,  To  Unif\  and  Revise 
Management  Direction.  Humboldt- 
Toiyabe  National  Forest.  Carson  Ranger 
District.  Stanislaus  National  Forest, 
Lake  Tahoe  Basin  Management  Unit. 
Dfjuglas  and  Washoe  Counties.  NV  and 
Alpine  and  Toulomne  (bounties.  CA. 
Due:  August  31.  2000.  Contact:  Dave 
Loomis  (775)  882-2766. 

Ddli'd:  Max  :il),  IIOOO, 
Ken  .Mittelholtz. 

Environmental  Protection  Specialist.  Office 

of  Federal  .■\(  tivHies 

(FR  Doc  00-13888  Fil.'d  ()-l-()0.  H:4.i  am] 

BILLING  CODE  6560-50-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6708-3] 

Investigator-Initiated  Grants:  Request 
for  Applications 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  request  for 

applications. 


SUMMARY:  This  notice  provides 

information  on  the  availability  of  fiscal 
year  2000  investigator-initiated  grants 
program  announcements,  in  which  the 
areas  of  research  interest,  eligibility  and 
submission  requirements,  evaluation 
criteria,  and  implementation  schedules 
are  set  forth.  Grants  will  be 
competitively  awarded  following  peer 
review. 

DATES:  Receipt  dates  vary  depending  on 
the  specific  research  area  within  the 
solicitation  and  arc  listed  below. 
FOR  FURTHER  INFORMATION  CONTACT:  US 
Environmental  Protection  Agency, 
National  Center  for  Environmental 
Research  (8703R).  1200  Pennsylvania 
Avenue,  N.W..  Washington  DC  20460, 
telephone  (800)  490-9194.  The 
complete  announcement  can  be 
accessed  on  the  Internet  from  the  EPA 


35338 


Federal  Register/ Vol.  65,  No.  107 /Friday,  June  2,  2000 /Notices 


home  page:  http://www.epa.Rnv/ncerqa 
under  ■'announc:emt!nts." 
SUPPLEMENTARY  INFORMATION:  In  its 
Requests  for  Applications  (RFA)  the 
US.  Environmental  Protection  Agency 
(EPA)  invites  research  grant 
applications  in  the  following  areas  of 
.special  interest  to  its  mission:  (1) 
Corporate  Environmental  Performance 
and  the  Effectiveness  of  Government 
Interventions;  (2)  Complex  Chemical 
Mi-xtures  (joint  with  NIOSH  and 
NIEHS);  and  (3)  Drinking  Water. 
Applications  must  be  re<:eived  as 
follows:  lulv  24.  2000,  for  topic  (1);  lulv 
10.  2000,  for  topic  (2);  and  |ulv  ;m  .  2000. 
for  topic  (:<). 

The  RFAs  provide  relevant 
background  information,  summarize 
KPA's  interest  in  the  topic:  areas,  and 
describe  the  application  and  review 
process. 

Contact  persons  for  the  Corporate 
Environmental  Performance  RFA  are 
Matthew  C^lark 

(dark. matthew^epa  gov),  telephone 
202-5H4-6H42.  and  Robert  Men/.er 
(menzer.robert@epd  gov),  telcphont' 
202-,Sfi4-HH49.  Contact  persons  for  the 
Complex  Cihemical  Mixtures  RF.A  are 
C:hris  Saint  (saint. chrisQepa  gov), 
telephone  2()2-.'it>4-ti«0M.  Thomas  Veirs 
(veirs,thoma,s*depa.gov).  telephnne  202- 
5f>4-6H:n.  Michael  (;alvin 
(mtg 3@cdc.gov|.  tt'lephone  404-ti:iy- 
l.'i:t:{,  and  (n.iudia  Thompson 
(thoinpsolG^niehs.ndi  gov),  tcleplioni- 
')1'>-.S41— ifi.lH   Conl.icl  person  for  the 
Drinking  Water  RFA  is  Cynthia  Nolt- 
Helms  (noil-helms  I  viithia@epa.gov). 
telephone  :i02-!iti4-H7fi.t. 

Dated    M<u   I'l.  JIMM) 
Pet«r  Durant, 

.\<  tiii^  Assisluni  Adinini-'IniU'r  Inr  tirsran  h 
iiiul  Dfvt'lopnirnt 

UK  I)o<     (HH  1H4  1  Fil.MJ  r.   1-00:  8  45  .mil 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

(FRL-6707-8] 

Meeting  of  the  Small  Community 
Advisory  Subcommittee 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


SUMMARY:  The  Small  Communitv 

Advisory  .Subcommittee  will  meet  on 
June  1')— 20.  2000.  in  Washington.  DC 

The  Small  Communitv  Advisorv 
.Subcommittee  was  established  bv  th<' 
U.S.  Environment, il  Protection  .Ageiu  v 
as  a  standing  subcommittee  of  tlie  Local 
(iovernment  Advisorv  Coniiiiitteiv  The 


lune  meeting  will  focus  on  Community 
Based  Environmental  Protection, 
fJrinking  Water  Regulations  and  EPA's 
Regional  Offices. 

The  Committee  will  hear  comments 
from  the  public  between  9:00  a.m.  and 
9:1.5  a.m.  on  lune  19,  2000  Each 
individual  or  organization  wishing  to 
address  the  Committee  will  be  allowed 
a  minimum  of  three  minutes.  Please 
contact  the  Designated  Federal  Officer 
(DFO)  at  the  number  listed  below  to 
schedule  agenda  time.  Time  will  be 
allotted  on  a  first  come,  first  serve  basis 

This  is  an  open  meeting  and  all 
interested  persons  are  invited  to  attend. 
Mwfting  minutes  will  be  available  after 
the  meeting  and  can  be  obtained  by 
written  request  from  the  DFO  Members 
of  the  public  are  requesti^d  to  call  the 
DFO  at  the  number  listed  btilow  if 
planning  to  attend  so  that  arrangements 
can  be  made  to  comfortably 
accommodate  attendees  as  much  as 
possible   However,  seating  will  be  on  a 
first  come,  first  serve  basis. 
DATES:  The  meeting  will  begin  at  8:.30 
am   on  Monday.  lune  19th  and 
conclude  at  .SOO  p.m.  on  the  20th 
ADDRESSES:  The  meetings  will  be  held  at 
the  EPA  Offii:e  lo<:ated  at  1200 
I'ennsvlvdnia  Ave   NW  ,  Washington, 
DC  in  room  5530  .\riel  Rios  North. 

Requests  for  Minutes  and  other 
information  can  be  obtained  bv  writing 
the  DFO  at  1200  Pennsylvania  Ave., 
NW  (1306A).  Wa.shington.  DC  20460 
FOR  FURTHER  INFORMATION  CONTACT:  The 
DFO  for  this  Siibcommitt(M>  is  Steven 
Wilson.  He  is  the  point  of  c:ontact  for 
information  com:erning  any 
.Subcommitt(!e  matters  and  can  be 
reached  by  calling  (202)  364-3646. 

D.iti'ii  M,i\  \H  Jiiod 

Steven  VVilMin. 

Di'si^natfd  Frdrrnl  ( )tti(er,  Small  Cnmnuinit\ 
Ailvisun  Sulii  iiiitniittfr 

jFR  Doc.  OIK- 1  iH-44  1  il.-il  h-i-Od,  H  4.S  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6707-91 

Science  Advisory  Board;  Notification 
of  Public  Advisory  Committee  Meeting 

Pursuant  to  the  Federal  Advisory 
Committf-e  Act.  Public  Law  92-463, 
notice  is  hereby  given  that  a  committee 
of  the  I'S  EPA  Sc:ience  Advisory  Board 
(SAB)  will  meet  on  the  dates  and  times 
noted.  All  times  noted  are  Eastern 
.Standard  Time  The  meeting  is  open  to 
the  publit:,  however,  seating  is  limited 
and  available  on  a  first  come  basis. 


Environmental  Engineering  Committee 
(EEC)— June  28,  2000 

The  Environmental  Engineering 
Committee  of  the  US  EPA  Science 
Advisory  Board  (SAB),  will  hold  a 
consultative  Workshop  on  the  Diffusion 
and  Adoption  of  Innovations  in 
Envirormiental  Protection  on  June  28, 
2000  in  conference  room  5530.  USEPA, 
Ariel  Rios  Building  North,  1200 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20004.  The  meeting 
will  begin  by  9:00  a.m.  and  adjourn  no 
later  than  5:30  p.m..  The  purpose  of  the 
meeting  and  availability  of  review 
materials  were  described  in  the  Federal 
Register  on  May  22,  2000  (65  FR  32089- 
32090)  when  a  public  teleconference 
call  to  plan  the  workshop  was 
announced. 

For  Further  Information 

Any  member  of  the  public  wishing 
further  information  concerning  this 
meeting  or  wishing  to  submit  brief  oral 
comments  (10  minutes  or  less)  must 
contact  Dr.  Angela  Nugent,  Designated 
Federal  Officer.  Science  Advisory  Board 
(1400A),  I'.S.  Environmental  Protection 
Agencv.  1200  Pennsylvania  Avenue. 
NW.  Washington,  DC  20460;  telephone 
(202)  564^562;  FAX  (202)  501-0582;  or 
via  e-mail  at  nugfnt.angela®epo.gov. 
Requests  for  oral  comments  must  be  in 
writing  (e-mail,  fax  or  mail)  and 
received  by  Dr.  Nugent  by  noon  Eastern 
Standard  Time  on  Wednesday,  June  21. 
2000 

Providing  Oral  or  Written  Comments  at 
SAB  Meetings 

It  is  the  policy  of  the  Science 
Advisorv  Board  to  accept  written  public 
comments  of  any  length,  and  to 
accommodate  oral  public  comments 
whenever  possible  The  Science 
Advisory  Board  expects  that  public 
statements  presented  at  its  meetings  will 
not  be  repetitive  of  previously 
submitted  oral  or  written  statements. 
Oral  Comments:  In  general,  each 
individual  or  group  requesting  an  oral 
presentation  at  a  face-to-face  meeting 
will  be  limited  to  a  total  time  often 
minutes.  For  teleconference  meetings, 
opportunities  for  oral  comment  will 
usually  be  limited  to  no  more  than  three 
minutes  per  speaker  and  no  more  than 
fifteen  minutes  total.  Deadlines  for 
getting  on  the  public  speaker  list  for  a 
meeting  are  given  above.  Speakers 
should  bring  at  least  35  copies  of  their 
comments  and  presentation  slides  for 
distribution  to  the  reviewers  and  public 
at  the  meeting.  Written  Comments: 
Although  the  SAB  accepts  written 
comments  until  the  date  of  the  meeting 
(unless  otherwise  stated),  written 


Federal  Register /Vol.  65,  No.  107 /Friday,  Jiine  2,  2000 /Notices 


35339 


comments  should  be  received  in  the 
SAB  Staff  Office  at  least  one  week  prior 
to  the  meeting  date  so  that  the 
comments  may  be  made  available  to  the 
committee  for  their  consideration. 
Comments  should  be  supplied  to  the 
appropriate  DFO  at  the  address/contact 
information  noted  above  in  the 
following  formats;  one  hard  copy  with 
original  signature,  and  one  electronic 
copy  via  e-mail  (acceptable  file  format: 
WordPerfect,  Word,  or  Rich  Text  files 
(in  IBM-PC/Windows  95/98  format). 
Those  providing  written  comments  and 
who  attend  the  meeting  are  also  asked 
to  bring  35  copies  of  their  comments  for 
public  distribution. 

Meeting  Access 

Individuals  requiring  special 
accommodation  at  this  meeting, 
including  wheelchair  access  to  the 
conference  room,  should  contact  the 
DFO  at  least  five  business  days  prior  to 
the  meeting  so  that  appropriate 
arrangements  can  be  made. 

Dated:  May  26.  2000. 
Donald  G.  Barnes, 

Staff  Director,  Science  Advisory  Board. 
(FR  Doc:.  00-13847  Filed  6-1-00;  8:45  ami 
BILUNG  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6708-8] 

Guidance  on  Exercising  CERCLA 
Enforcement  Discretion  in  Anticipation 
of  Full  Cost  Accounting  Consistent 
With  the  "Statement  of  Federal 
Financial  Accounting  Standards  No.  4" 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  The  EPA  Office  of 
Enforcement  and  Compliance 
Assurance,  Office  of  Site  Remediation 
Enforcement  is  providing  guidance  to  its 
regional  components  on  the  exercise  of 
enforcement  discretion,  from  May  30, 
2000  through  October  2,  2000,  in 
anticipation  of  EPA's  implementation  of 
full  cost  accounting. 

Attachments  1  and  2  were  prepared 
by  the  Office  of  the  Chief  Financial 
Officer.  They  describe  the  reasons  for 
full  cost  accounting  and  the 
methodology  being  used  to  implement 
full  cost  accounting. 
EFFECTIVE  DATE:  May  30,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Chad  Littleton,  Office  of  Enforcement 
and  Compliance  Assurance,  Office  of 
Site  Remediation  Enforcement,  U.S. 
EPA,  1200  Pennsylvania  Ave.,  NW, 


Washington,  DC  20460  (MC  2273A):  e- 
mail;  littleton.chad@epa.gov;  phone; 
(202) 564-6064. 
SUPPLEMENTARY  INFORMATION: 

Memorandum 

Subject:  Guidance  on  Exercising 

CERCLA  Enforcement  Discretion  In 
Anticipation  of  Full  Cost 
Accounting  Consistent  with  the 
Statement  of  Federal  Financial 
Accounting  Standards  No.  4 
From:  Steven  A.  Herman,  Assistant 
Administrator,  Office  of 
Enforcement  and  Compliance 
Assurance 
To: 
Regional  Administrators,  Regions  I-X 
Deputy  Regional  Administrators, 

Regions  I-X 
Regional  Counsel,  Regions  I-X 
Superfund  Division  Directors,  Regions 

I-X 
This  memorandum  provides  guidance 
to  EPA  personnel  on  how  to  exercise 
enforcement  discretion  as  it  relates  to 
upcoming  changes  in  EPA's  indirect 
cost  accounting  methodology. 

A.  Upcoming  Revisions  to  Indirect  Cost 
Accounting 

EPA's  Office  of  the  Chief  Financial 
Officer  (OCFO)  recently  announced  that 
it  is  revising  the  Agency's  methodology 
for  allocating  indirect  costs  to 
Superfund  sites.  These  steps  will  bring 
Superfund  into  compliance  with  cost 
accounting  standards  issued  by  the 
Federal  Accounting  Standards  Advison' 
Board  (FASAB)  on  July  31,  1995, 
{Statement  of  Federal  Financial 
Accounting  Standards  No.  4  (SFFAS  No. 
4)).'  The  principal  goal  of  those 
standards  is  to  make  it  possible  for 
Federal  agencies  to  determine  and 
report  the  true  costs  of  their  programs 
and  activities.  The  Federal  Financial 
Management  Improvement  Act  of  1996 
(Title  VIII,  Pubhc  Law  104-208)2 
requires  all  Federal  agencies  to  develop 
and  use  cost  accounting  methodologies 
that  are  consistent  with  the  SFFAS  No. 
4  and  other  applicable  standards. ^ 


'  Available  as  SFFAS  4  at  www.financenet.gov 
financenet/fed/fasab/concepts.htm. 

^  Available  from  the  104th  Congress  catalog  at 
www.access.gpo.gov/nara/publaw/104publ.html. 

3  "(5)  To  rebuild  the  accountability  and 
credibility  of  the  Federal  Government,  and  restore 
public  confidence  in  the  Federal  Government, 
agencies  must  incorporate  accounting  standards 
and  reporting  objectives  established  for  the  Federal 
Government  into  their  financial  management 
systems  so  that  all  the  assets  and  liabilities, 
revenues,  and  expenditures  or  expenses,  and  the 
full  costs  of  programs  and  activities  of  the  Federal 
Government  can  be  consistently  and  accuratelv 
recorded,  monitored,  and  uniformly  reported 
throughout  the  Federal  Government 

(fi)  Since  its  establishment  in  October  1990,  the 
Federal  Accounting  Standards  Advisorv  Board 


A  copy  of  the  OCFO  memorandum 
announcing  and  describing  EPA's 
implementation  of  an  accounting 
methodology'  complying  with  the 
SFFAS  No.  4  is  attached  for  your 
reference  (Attachment  1).  That 
memorandum  describes  important 
background  events  and  EPA's  approach 
to  implementing  the  revised 
methodology,  defines  many  important 
accounting  terms  as  they  apply  to  EPA. 
lists  preliminary  estimated  regional 
indirect  rates  based  on  the  revised 
methodology,  and  states  that  OCFO  will 
calculate  actual  indirect  costs  rates 
using  the  revised  methodology 
(hereinafter  "revised  rates"  or  "revised 
indirect  rates")  for  all  fiscal  years  after 
1989.  The  OCFO  expects  the  revised 
rates  to  be  completed  and  issued  by 
October  2.  2000.  at  which  time  EPA  will 
begin  using  the  revised  rates. 

B.  The  Revised  Rates  and  Superfund 
Site  Costs 

As  described  more  fully  in  the 
attached  OCFO  memorandum,  direct 
costs  are  costs  an  organization  incurs 
when  it  produces  a  specific  result.  Most 
of  the  other  costs  of  running  the 
organization  are  indirect  costs.  EPA's 
current  indirect  cost  accounting 
methodology  allocates  to  Superfund 
sites  only  about  one-third  of  the  indirect 
costs  that  are  incurred  by  EPA  and 
properly  allocable  to  sites.  SFFAS  No.  4 
requires  "full  cost  accounting."  which 
means  that  Superfund  indirect  costs 
must  be  allocated  to  sites.  For  that 
reason,  implementing  an  indirect  cost 
methodology  based  on  SFFAS  No.  4  will 
increase  the  aggregate  amount  of 
indirect  costs  allocated  to  sites. 

The  effect  of  applying  the  revised 
rates  will  vary  from  site  to  site  because 
the  SFFAS-compliant  methodology  and 
the  current  methodology  use  different 
techniques  for  allocating  indirect  costs 
to  individual  sites.  The  SFFAS- 
compliant  methodology  allocates 


(hereinafter  referred  to  as  the  "F.^SAB  ')  has  made 
substantia!  progress  toward  developing  and 
recommending  a  comprehensive  set  of  accounting 
concepts  and  standards  for  the  Federal  Government 
When  the  accounting  concepts  and  standards 
developed  by  F.AS.AB  are  incorporated  into  Federal 
financial  management  systems,  agencies  will  be 
able  to  provide  cost  and  financial  information  that 
will  assist  the  Congress  and  financial  managers  to 
evaluate  the  cost  and  performance  of  Federal 
programs  and  activities,  and  will  therefore  provide 
important  information  that  has  been  lacking,  but  is 
needed  for  improved  decision  making  by  financial 
managers  and  the  Congress  "  [Public  Law  104-208. 
1 10  STAT  3009-389-3901 

"Each  agency  shall  implement  and  maintain 
financial  management  systems  that  complv 
substantially  with  Federal  financial  management 
systems  requirements,  applicable  Federal 
accounting  standards,  and  the  Lnited  States 
Government  Standard  General  Ledger  at  the 
transaction  level  '   {Id  ) 
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indirect  costs  in  proportion  to  direct 
costs,  whereas  the  current  methodology 
uses  the  number  of  Superfund  staff 
hours  charged  to  a  site.  As  a  result,  sites 
with  large  direct  Federal  expenditures 
compared  to  the  number  of  Superfund 
staff  hours  will  generally  see  the  largest 
indirect  cost  increases,  and  few  if  any 
decreases.  Sites  with  smaller  Federal 
expenditures  compared  to  the  number 
of  Superfund  staff  hours,  such  as  sites 
cleaned  up  by  potentially  responsible 
parties  {PRPs)  where  EPA's  costs  are 
largely  for  oversight  performed  by  EPA 
staff,  will  generally  see  smaller  indirect 
cost  increases,  and  are  also  more  likely 
to  see  decreases. 

C.  Enforcement  Discretion  as  It  Relates 
to  the  Revised  Indirect  Rates 

As  noted  above,  the  OCFO  expet:ts  the 
revised  rates  to  be  available  on  October 
2.  2000,  and  will  begin  using  them  as 
soon  as  they  are  issued.  In  general  this 
means  that  after  October  2,  2000,  site 
costs,  including  oversight  costs,  will  be 
calculated  using  the  revised  rates.  The 
following  sections  address  areas  of 
particular  enforcement  interest  and 
describe  how  the  Agency  intends  to 
exercise  its  enforcement  discretion  in 
individual  cases  to  provide  a  fair  and 
efficient  transition  to  the  revised 
accounting  methodology 

1   Concluded  Matters 

EPA  has  previously  settled  or  litigated 
numerous  claims  for  past  response 
costs.  The  costs  EPA  sought  in  those 
cases  included  indire<:t  costs  based  on 
the  current  rates.  EPA  recognizes  the 
importance  of  repose  and  finality  in 
those  cases  and  therefore  the  Agency 
has  no  plans  to  re-open  any  concluded 
matters  to  apply  the  revised  rates  to 
claims  for  past  costs  that  were  presented 
and  resolved  in  those  matters.  This 
includes  consent  decrees,  litigated 
judgments  and  administrative  orders  on 
consent.  It  also  includes  ceilings 
established  in  settlements  and 
judgments  for  oversight  or  other 
response  costs  that  the  Agency  can  bill 
to  PRPs  under  those  existing  settlements 
or  judgments. 

2.  Oversight  Billings 

The  Agency  has  no  plans  to 
recompute  oversight  bills  that  were 
prepared  and  sent  to  PRPs  before  the 
revised  rates  are  issued 

.3.  Claims  in  Litigation  Prior  to  October 
2, 2000 

When  EPA  issues  the  revised  indirect 
rates  there  will  be  a  number  of  cost 
recovery  cases  pending  in  Federal 
courts.  The  past  costs  EPA  is  seeking  in 
those  cases  will  have  bc^en  calculated 


using  the  current  indirect  rates.  There 
may  be  special  circumstances  in  those 
cases,  especially  if  the  litigation  is  at  an 
advanced  stage,  that  cause  the  case  team 
to  decide  not  to  seek  to  amend  the  claim 
by  applying  the  revised  indirect  rates. 
An  example  might  be  certain  cases  in 
which  costs  have  already  been 
presented  to  the  court  and  the  parties 
are  awaiting  the  court's  decision.  These 
decisions  will  be  made  by  the  EPA/ 
Department  of  Justice  (DOJ)  case  team 
on  a  case-by-case  basis.  This  approach 
is  intended  to  be  consistent  with  prior 
practice  (See.  Policy  on  Recovering 
Indirect  Costs  in  CERCLA  Section  107 
Cost  Recovery  Actions.  OSWER 
Directive  9832.5,  lune  27.  1986) 
(superseded  by  this  guidance). 

4.  Interim  Settlement  Policy  in 
Anticipation  of  the  Revised  Rates 

This  memorandum  gives  advance 
notice  of  the  revised  rates.  One  purpose 
of  the  advance  notice  is  to  provide  PRPs 
who  have  unresolved  cost  recovery 
liabilities  an  opportunity  to  settle  with 
the  United  States  at  the  current  rates. 
For  sites  where  the  revised  rates  would 
result  in  higher  indirect  costs,  it  may  be 
advantageous  for  the  PRPs  to  settle  with 
the  United  States  under  the  current 
rates.  Therefore,  until  the  revised  rates 
are  issued,  which  the  OCFO  expects  to 
occur  on  October  2,  2000,  the  Agency 
will  entertain  settlement  offers  resolving 
the  claims  of  the  United  States  for 
CERCLA  response  costs  based  on  the 
current  indirect  rates. 

Generally,  the  Agency  will  consider  a 
settlement  offer  based  on  site  costs 
computed  using  the  current  indirect 
cost  rates,  if:  (1)  The  offer  is  made  prior 
to  October  1,  2000;  (2)  the  Agency 
determines,  in  its  sole  discretion,  that 
there  is  sufficient  information  available 
on  which  to  base  a  settlement  decision; 
and  (3)  it  appears  to  the  Agency  that  the 
offer  is  likely  to  lead  to  an  executed 
final  settlement  by  March  30,  2001.  For 
cases  in  litigation  or  that  have  been 
referred  to  EK)),  the  DOJ/EPA  case  teams 
will  determine  the  appropriate  response 
to  any  settlement  offer.  For  all  other 
matters,  regional  case  teams  will 
determine  the  appropriate  response  to 
any  settlement  offer.  Case  teams  may  set 
alternative  milestone  dates  for  any 
individual  PRP  or  site,  if  appropriate, 
ba.sed  on  PRP-specific  or  site-specific 
circumstances  after  consultation  with 
the  Regional  Support  Division  (RSD)  in 
the  Office  of  Site  Remediation 
Enforcement  (OSRE). 

After  such  an  offer  has  been  received, 
if  settlement  negotiations  are 
unproductive  or  it  becomes  evident  that 
the  applicable  milestone  dates  have  not 
been  met,  or  are  not  likely  to  be  met,  the 


Agency  may.  at  its  sole  discretion, 
withdraw  the  opportunity  to  enter  a 
settlement  based  on  the  current  rates. 

D.  Proving  Indirect  Costs 

Implementing  the  SFFAS  accounting 
methodology  will  not  alter  the  burden  of 
proof  that  the  Agency  must  meet  when 
seeking  recovery  of  indirect  costs.  EPA 
will  continue  to  provide  evidence 
acceptable  in  a  court  of  law  to  prove 
that  the  indirect  costs  sought  are 
allocable  to  the  site  that  is  the  subject 
of  the  enforcement  action. 

E.  National  Consistency/Coordination 

Except  for  the  specific  transition 
related  adjustments  noted  above, 
existing  policy  and  guidance  applicable 
to  considering  or  accepting  settlement 
offers  is  unchanged.  Implementing  the 
revised  indirect  rates  will  not  affect  the 
discretion  of  the  Agency  or  DOJ  to  settle 
or  compromise  cost  recovery  claims, 
including  those  cases  where  costs  are 
based  on  the  revised  rates.  Litigation 
risk,  equitable  considerations,  and  other 
factors  that  are  considered  in 
determining  whether  to  settle  or 
compromise  claims  may  still  be  taken 
into  account.  As  always,  EPA  will 
exercise  its  discretion  to  ensure  that  any 
resulting  settlements  are  fair, 
reasonable,  and  consistent  with 
CERCLA. 

When  EPA  begins  using  the  revised 
rates,  we  expect  that  the  Agency  will 
face  questions  about  matters  associated 
with  the  transition  to  the  revised  rates. 
EPA  has  a  substantial  interest  in 
promoting  a  nationally  consistent 
approach  during  this  transition  period. 
Therefore.  I  have  asked  the  RSD  to 
monitor  EPA's  implementation  of  the 
revised  indirect  rates.  I  also  ask  each 
regional  office  to  designate  a  point  of 
contact  to  assist  RSD  in  our  effort  to 
quickly  resolve  key  questions  about 
EPA's  use  of  the  revised  rates,  and  to 
promote  national  consistency  among  the 
regional  offices.  Please  send  the  name 
and  telephone  number  of  your 
workgroup  member  to  Maria  Cintron- 
Silva,  RSD.  no  later  than  three  weeks 
after  the  date  of  this  memorandum. 
Workgroup  contacts  will  be  expected  to 
provide  information  regarding  each  of 
the  offers  received  and  their 
dispositions.  For  questions  about  this 
memorandum  and  OECA's 
implementation  of  the  revised  rates, 
please  contact  Chad  Littleton,  in  the 
Office  of  Site  Remediation  Enforcement, 
at  202-564-6064. 
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Attachments 

Dated:  May  26.  2000. 
Steven  A.  Herman, 

Assistant  Administrator.  Office  of 
Enforcement  and  Compliance  Assurance. 

Memorandum 

Subject:  Accounting  for  Indirect  Costs 
Associated  with  Superfund  Site- 
Specific  Activities 
From:  Joseph  Dillon,  Acting  Comptroller 

(2731) 
To:  Senior  Resource  Officials 

This  Policy  Announcement  provides 
the  policies  and  procedures  for 
implementing  Statement  of  Federal 
Financial  Accounting  Standards 
(SFFAS)  No.  4,  Managerial  Cost 
Accounting  Standards  for  the  Federal 
Government,  for  the  Superfund  Site 
Cleanup  Program  by  providing  a  revised 
indirect  cost  methodology.  This 
methodology  along  with  existing 
policies  and  procedures  regarding  direct 
costs  results  in  accounting  for  the  "full 
costs  "  of  actions  taken  at  or  in 
connection  with  Superfund  Sites. 

Background 

The  Office  of  Management  and  Budget 
(OMB)  issued  SFFAS  No.  4  on  July  31, 
1995,  with  an  effective  date  of  October 
1,  1997.  SFFAS  No.  4  requires  federal 
agencies  to  determine  the  full  cost  of 
their  outputs  (programs).  The  full  cost  of 
programs  includes  both  those  costs 
specifically  identifiable  with  each 
particular  program,  or  direct  costs,  and 
those  costs  which  collectively  support 
the  many  programs,  or  indirect  costs. 

Since  1985,  EPA  has  been  identifying 
the  indirect  costs  associated  with 
Superfund  site-specific  activities  for  all 
fiscal  years  after  1982.  However,  the 
indirect  cost  methodology  developed  at 
that  time  was  conservative  and  did  not 
result  in  allocating  all  indirect  costs  to 
sites.  As  a  result,  the  General 
Accounting  Office,  the  EPA  Office  of 
Inspector  General,  OMB  and  Congress 
have  repeatedly  criticized  EPA's 
methodology.  The  Office  of  the  Chief 
Financial  Officer  (OCFO)  has  developed 
an  indirect  cost  methodology  to 
compute  indirect  cost  rates  for 
Superfund  site-specific  activities  in 
accordance  with  SFFAS  No.  4.  By 
incorporating  the  resulting  indirect  cost 
rates  into  their  analyses.  Superfund 
Managers  will  be  able  to  compute  the 
full  cost  of  their  program. 

Policy  and  Procedures 

The  OCFO  has  developed  a 
Superfund  indirect  cost  methodology 
based  upon  full  cost  accounting 
concepts.  Using  that  new  methodology. 
OCFO  is  presently  calculating  and  will 


issue  indirect  cost  rates  based  upon  the 
full  cost  accounting  methodology 
(  "revised  rates").  The  OCFO  will  issue 
revised  rates  for  each  Fiscal  Year,  by 
Region  beginning  with  FY  1990.  The 
revised  rates  will  be  issued  after  the 
date  of  this  Policy  Announcement  and 
are  expected  to  be  completed  and  issued 
by  October  2,  2000.  Once  the  revised 
rates  are  issued,  Superfund  managers 
should  use  the  revised  rates  to 
determine  the  full  cost  of  Superfund  site 
specific  activities.  In  the  meantime,  EPA 
Superfund  program  managers  may  use 
the  preliminary,  estimated  indirect  cost 
rates  identified  in  Attachment  1  as  the 
basis  for  estimating  the  full  cost  of 
Superfund  site-specific  activities. 

Beginning  with  FY  2001,  the  Agency 
will  no  longer  compute  nor  issue,  as 
provisional  or  final,  indirect  cost  rates 
based  upon  the  earlier  Ernst  &  Whinney 
methodology. 

A  brief  description  of  the  full  cost 
methodology  is  as  follows:  EPA's  annual 
costs  are  analyzed  to  determine  whether 
the  costs  represent  general  Agency  or 
Regional  support  activities,  program 
support  activities,  or  program  direct 
costs.  Those  general  Agency  support 
activities  and  the  Superfund  program 
support  activities  are  included  in 
calculations  that  allocate  these  costs  to 
programs  and  produce  a  Superfund 
indirect  cost  pool  for  each  region.  Each 
Region's  indirect  cost  pool,  including 
appropriate  Regional  support  costs,  is 
divided  by  the  Region's  direct  costs 
incurred  for  site-specific  activities  to 
determine  the  Region's  indirect  cost  rate 
for  the  fiscal  year,  which  is  expressed  as 
a  percentage  of  direct  site  costs.  The 
Region's  indirect  cost  rate  is  multiplied 
against  the  direct  costs  incurred  for  a 
particular  Superfund  site  to  determine 
the  amount  of  indirect  costs  that  will  be 
allocated  to  that  site.  By  adding  the 
direct  site  costs  and  the  indirect  costs 
allocated  to  a  particular  site,  or  group  of 
sites,  the  total  cost  for  that  site  or  group 
of  sites  is  determined. 

For  a  more  detailed  description  of  the 
Superfund  Indirect  Cost  Rate 
Methodology,  please  refer  to 
Attachment  1. 

Effective  Date 

OCFO  expects  to  complete  and  issue 
the  new  Superfund  Full  Indirect  Cost 
Rates  by  October  2.  2000.  at  which  time 
they  will  be  effective  for  all  accounting 
purposes. 

Additional  Information 

If  you  need  further  information  on 
this  Policy  Announcement,  please 
contact  Charles  Young  of  the  Program 
and  Cost  Accounting  Branch,  Financial 


Management  Division  at  (202)  564- 
4914. 

Attachment  2 

Superfund  Full  Cost  Indirect  Cost  Rate 
Methodology 

Background 

OMB,  the  Secretary  of  the  Treasur\' 
and  the  Comptroller  General  established 
the  Federal  Accounting  Standards 
Advisory  Board  (FASAB)  in  October 
1990  to  set  Federal  Government 
Accounting  Standards.  In  September 
1993,  the  Vice  President  in  his  report  on 
the  National  Performance  Review 
recommended  an  action  which  required 
the  FASAB  to  issue  a  set  of  cost 
accounting  standards  for  all  federal 
agencies.  FASAB  issued  the  Statement 
of  Federal  Financial  Accounting 
Standards  (SFFAS)  No.  4.  Managerial 
Cost  Accounting  Concepts  and 
Standards  for  the  Federal  Government 
on  July  31.  1995,  which  became 
effective  for  EPA  on  October  1.  1997. 
Title  VIII  of  the  Federal  Financial 
Management  Improvement  Act  of  1996 
(Title  VIII.  Public  Law  104-208) 
requires  federal  agencies  to  comply  with 
the  Federal  Financial  Accounting 
Standards  and  emphasizes  that 
agencies'  systems  must  report  the  total 
costs  of  programs  and  activities.  EPA 
will  comply  with  this  requirement  for 
all  the  Agency's  programs,  based  on 
specific  needs  of  each  program  and 
applicable  accounting  requirements. 
The  methodology  described  in  this 
Policy  Announcement  applies  to  EPA's 
Superfund  site-specific  activities  as  set 
forth  below. 

SFFAS  No.  4  sets  forth  five 
fundamental  elements  of  managerial 
cost  accounting  to  provide  information 
on  the  cost  of  federal  programs.  One  of 
those  elements  is  to  determine  the  full 
cost  of  government  goods  and  ser\'ices. 
According  to  the  Standard,  full  cost 
includes  both  direct  and  indirect  costs. 
Direct  costs  are  defined  as  "costs  that 
can  be  specifically  identified  with  an 
output."  Indirect  costs  are  costs  that  are 
common  to  multiple  outputs  but  caimot 
be  specifically  identified  with  any 
particular  output.  In  the  context  of  the 
Superfund  program,  direct  costs  include 
those  that  are  directly  incurred  by  the 
United  States  for  site-specific  activities 
performed  at  or  in  connection  with  a 
particular  site  or  a  particular  group  of 
sites.  Site-specific  activities  include  the 
assessment,  investigation  and  clean-up 
of  a  site,  ancillary  site-associated 
activities,  and  related  enforcement 
actions.  Indirect  costs  are  those  that 
support  the  Superfund  program  as  a 
whole  and  cannot  be  identified  to  any 
one  site  or  other  "output"  of  the 
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pnigram  The  ^overnmenf-s  full  cost  at 
a  Superfund  site  consists  of  the  direct 
costs  incuiTtjd  for  site-specific  activities 
and  the  proportionate  share  of  all  the 
costs  that  provide  indiret  t  support  to 
the  site 

In  1985.  EPA.  with  the  assistance  of 
the  accounting  firm  Ernst  &  Whinney. 
developed  an  indirect  rate  methodology 
for  determining  the  government's  cost  of 
site-specific  activities  under  CERCI^. 
The  indirect  rates  developed  were 
conservative.  As  a  result  of  the 
conservative  methodology,  a  substantial 
portion  of  the  indirect  cost  pool  was  not 
allocated  to  individual  Superfund  sites, 
even  though  site-spec:ific  activities  are 
the  direct  output  that  the  indirect  cr)sts 
support.  As  a  result,  the  General 
Accounting  Office  (GAO).  the  EPA 
Office  of  Inspef:tor  General  (OIG).  OMB 
and  Congress  have  repeatedly  criticized 
the  methodology  for  failing  to  identify 
the  full  cost  of  Superfund  site  clean-ups 
and  therefore  failing  to  allow  potential 
re<;ovorv  of  all  indirect  costs.  The  OIG 
considered  this  method  of  recovering 
less  than  full  overhead  costs  as  a 
Federal  Manager  Financial  Integrity  Act 
(FMFIA)  "material  weakness"  and 
suggested  the  Agency  identify  it  as  such. 

EPA  has  revised  the  Superfund 
indirect  cost  methodology  to  enable  the 
Agency  to  report  the  full  i:<)st  of  the 
prr)gram  in  compliance  with  SFFAS  No 
4  and  with  other  federal  mandates 
recjuiring  the  reporting  of  cost 
information  During  the  pn>paratJon  of 
the  revised  methodology.  EPA  sought 
separate  independent  reviews  of  the 
methodology  by  both  GAO  and  the 
national  accounting  firm  KPMG  KPMG 
found  the  revised  meth()dt)logv  in 
compliance  with  .SFFAS  No.  4.  as  well 
as  "easier  to  understand,  more  thorough 
and  more  complete  than  thi^  previous 
methodology   "  GAO  reviewed  the 
revised  methodology  and  found  "that 
the  design  of  EPA's  prt)pose<l  .Superfund 
indirect  cost  methodology  complies 
with  cost  accounting  standards  for 
federal  government"  as  well  as  the 
requirements  (jf  SF'F'AS  No.  4 

Appnmch 

EPA's  approach  to  developing  a  full 
cost  indire<:t  cost  methoilology  for 
Superfund  is  based  on  the  guidance 
provided  by  SF'FA.S  No  4   In  addition, 
certain  other  fa<:tors  are  also  taken  mto 
account.  These  include  the  nature  and 
classification  of  Agency  costs,  private 
sector  c{)st  accounting  practit;es  and  the 
cost/bttnefit  of  obtaining  the  data 
necessary  to  compute  indirect  cost  rat(!s 
Indirect  cost  rates  will  b»!  developed  for 
each  regicm  and  each  Fiscal  Year 
beginning  with  FY  1990  We  are 
beginning  with  FY  1990  because  active 


Superfund  sites  have  costs  incurred  in 
prior  years  generally  no  earlier  than  FT 
1990.  with  limited  exceptions.  Thus, 
computing  full  cost  indirect  rates  back 
to  FY  1990  will  allow  Superfund 
managers  to  determine  the  full  cost  of 
site-specific  activities  for  nearly  all 
active  sites,  while  going  back  before  FY 
1990  would  be  of  primarily  historic 
interest.  Therefore,  we  consider  it  most 
cost  effective  to  compute  rates  no 
further  back  than  1990;  if  managers 
need  indirect  cost  information  for  years 
prior  to  1990.  the  rates  computed  using 
the  current  methodology  may  be  used 
for  those  earlier  years.  Use  of  the  revised 
indirect  cost  rates  will  provide 
Superfund  managers,  other  EPA 
management  and  Congress  with  the  full 
cost  of  Superfund  site-specific  activities. 

The  current  Superfund  indirect  cost 
methodology  uses  indirect  rates  which 
are  expressed  as  a  rate  per  hour  of  labor 
effort  This  rate  is  computed  using  a 
base  consisting  of  all  labor  hours 
(including  both  site  and  non-site  labor), 
but  is  applied  to  only  site  labor  hours. 
This  results  in  an  under-allocation  of 
indirect  costs.  This  approach,  although 
acceptable  from  an  accounting 
standpoint,  is  conservative  in  its 
allocation  of  indirect  costs  to  individual 
sites  and  led  to  the  criticisms  noted 
above  The  principal  conceptual  change 
the  Agency  will  make  as  it  moves  to  full 
cost  accounting  in  compliance  with 
SFTAS  No  4  with  respect  to  Superfund 
site-specific  activities,  is  to  ensure  that 
mdirect  costs  that  support  site  clean-up 
are  fully  allocated  to  site  charges.  In 
order  to  do  so.  EPA  will  allocate  the 
.ippropriate  indirect  cost  pocil  using 
total  direct  site  costs  as  an  allocation 
ba.se  This  will  result  in  indirect  cost 
rates  expressed  as  a  percentage  of  total 
direct  site  costs  rather  than  a  dollar  rale 
per  hour  as  is  the  c:urrent  method.  The 
change  in  the  all(K;ation  base  is  the  most 
important  difference  between  the  full 
cost  accounting  methodology  and  the 
prior  methodology,  with  only  minor 
changes  to  the  indirect  cost  pool  (further 
described  below)  The  indirect  cost  pool 
identified  for  calculation  of  the  new- 
indirect  cost  rate  will  reflect  only  those 
costs  which  are  appropriately  allw.able 
to  and  support  the  .Superfund  site- 
specific:  activities 

In  determining  the  indirect  costs 
associated  with  the  Superfund  program, 
certain  costs  funded  from  non- 
Superfund  appropriations  are  included 
as  indire<:t  costs  because  they  provide 
services  that  benefit  the  Superfund 
program  and  are  necessary  to  reflect  full 
cost.  SFFAS  No.  4  states  that  one  of  the 
components  of  full  cost  is  the  "cost  of 
support  services  provided  by  other 
responsibility  segments  •    *    •  and  by 


other  reporting  entities."  We  include 
other  appropriations  because  our 
approach  determines  the  allocability  of 
indirect  costs  according  to  the 
organizational  unit  that  provides  the 
support  services  regardless  of  which 
appropriation  has  been  charged  with  the 
costs.  We  begin  with  the  total  costs  of 
organizational  units  and  then  allocate 
these  costs  to  all  units  receiving  support 
services. 

Not  all  appropriations,  however,  are 
included  as  indirect  costs.  For  example, 
charges  under  the  Gil  Spill 
appropriation  are  not  included.  Oil  Spill 
disbursements  support  only  the  Oil 
Spill  program  and  should  not  be 
allocated  to  other  programs.  State  and 
Tribal  Assistance  Grants  appropriations 
are  also  excluded.  These  are  grants  to 
states,  local  and  tribal  governments 
which  fund  a  variety  of  environmental 
programs  and  infrastructure  projects 
pertaining  to  water  quality  initiatives. 
Funding  under  the  Science  and 
Technology  appropriation  is  excluded. 
These  funds  support  research  and 
development  initiatives.  The  treatment 
of  research  and  development  costs  is 
discussed  under  the  section  on  direct 
costs.  The  programs  funded  by  the 
appropriations  listed  above  tire 
considered  to  be  separate  from 
Superfund  and  have  their  own  outputs. 
These  appropriations  do  not  include 
any  indirect  costs  that  are  allocable  to 
the  Superfund  program. 

As  explained  below  under  Exclusions 
from  the  Pool,  costs  associated  with 
certain  organizational  units  are  also 
removed  from  the  indirect  cost  pool 
depending  on  their  relationship  to  the 
Superfund  program. 

The  concept  of  full  cost,  according  to 
the  Standard,  also  requires  that  inter- 
entity  costs  or  the  costs  of  services 
received  from  other  entities  be 
recognized.  Costs  of  employee  benefits 
funded  by  the  Office  of  Personnel 
Management  (OPM)  are  considered 
inter-entity  costs  and  will  be  included 
as  indirect  costs.  Because  methodologies 
to  estimate  the  costs  of  services  received 
from  federal  agencies  other  than  OPM 
are  still  under  development,  these  costs 
are  not  included  in  the  indirect  cost 
pool  at  this  time. 

The  methodology  for  determining 
indirect  costs  allocable  to  Superfund 
site-specific  activities  is  patterned  after 
private  sector  models  that  group  costs 
according  to  levels  of  organization  and 
benefit.  Indirect  costs  are  classified 
hierarchically.  At  the  highest  level  are 
Agency-wide  costs,  i.e..  national  costs 
which  benefit  all  or:ganizations. 
Examples  of  these  are  facilities 
management,  budget  functions,  human 
resource  management,  and  OPM  inter- 
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entity  costs.  The  next  level  incorporates 
regional  costs  which  benefit  each  of  the 
Agency's  ten  regions.  These  are  general 
costs  which  are  essentially  counterparts 
of  national  costs  but  benefit  regions 
only.  Examples  include  the  costs  of 
regional  administration,  support,  and 
policy  and  plarming  functions. 
Superfund  program  management  costs 
comprise  the  next  two  levels.  These  are 
the  support  costs  incurred  at  both 
headquarters  and  regions  to  implement 
Superfimd  site-specific  activities.  Costs 
from  each  of  these  four  levels  form  the 
basis  of  the  indirect  cost  pool.  The  final 
product — separate  indirect  cost  rates  for 
each  of  EPA's  ten  regions — will  be 
expressed  as  a  percentage  of  direct  (site- 
specific)  costs  for  each  region. 

Direct  Costs 

In  determining  the  direct  costs  of  the 
Superfund  program,  we  use  SFFAS  No. 
4's  definition  of  direct  costs.  However, 
the  direct  costs  of  the  Superfund 
program  as  a  whole,  are  not  necessarily 
synonymous  with  the  direct  costs  of 
Superfund  site-specific  activities. 
Superfund  site-specific  activity  is  one 
component  of  the  Superfund  program. 

Site-Specific  Costs 

The  major  component  of  Superfund 
direct  costs  is  the  costs  of  site-specific 
activities,  i.e.  the  cost  of  all  activities 
that  go  toward  the  assessment, 
investigation  and  actual  clean  up  of  a 
site,  related  enforcement  actions,  and 
other  site-associated  activities. 
Examples  include,  but  are  not  limited 
to,  the  costs  of  salaries  and  benefits  of 
employees  who  work  directly  at  the  site 
or  provide  other  site-related  effort, 
contractor  costs  of  removal  or  remedial 
activities,  and  analylical  work 
performed  for  the  site. 

Certain  other  Superfund-related  costs 
are  also  considered  direct  costs, 
although  they  may  or  may  not  be 
associated  with  site-specific  activities. 
These  costs  are  described  in  the  next 
several  paragraphs. 

ZZ  Costs 

"ZZ"  costs  are  expenses  incurred  for 
site  work  before  a  site  is  established  as 
a  Superfund  site  and  assigned  a  site- 
specific  identifier.  If  a  site-specific 
identifier  is  established,  the  ZZ  costs 
incurred  in  connection  with  the  site  are 
reclassified  to  that  site-specific 
identifier.  If  reclassified,  they  become 
part  of  direct  site-specific  costs,  but  for 
purposes  of  the  indirect  rate  calculation, 
ZZ  costs  are  classified  as  direct  costs 
even  if  not  reclassified. 


R&D  Costs 

Research  and  Development  (R&D) 
costs  are  treated  as  direct  costs.  All  costs 
incurred  within  the  Office  of  Research 
and  Development,  a  separate  and 
distinct  organizational  unit  within  the 
Agency,  are  excluded  from  the  indirect 
cost  pool.  Research  and  Development 
costs  are  considered  to  be  directly 
incurred  for  production  of  R&D  outputs. 
Superfund-related  research  and 
development  costs  are  mainly  related  to 
the  Superfund  Innovative  Technology 
(Site)  program.  This  program  evaluates 
the  application  of  emerging  remediation 
technologies. 

NIEHS  Costs 

Costs  associated  with  the  National 
Institute  of  Environmental  Health 
Sciences  (NIEHS)  interagency  agreement 
(IAG)  are  treated  as  direct  costs.  This 
indirect  cost  methodology  is  designed  to 
determine  the  indirect  costs  that 
support  Superfund  site-specific 
activities.  Therefore  NIEHS  costs  are 
excluded  in  their  entirety  from  the 
indirect  cost  pool. 

OSWER  Immediate  Office  Program  Area 
Costs 

Costs  associated  with  certain  offices 
within  the  Office  of  Solid  Waste  and 
Emergency  Response  (OSWER) 
Immediate  Office  are  treated  as  direct 
costs.  Although  these  costs  are  related  to 
the  Superfund  program  and  are  direct 
costs  of  the  functions  they  perform,  they 
are  not  allocable  to  Superfund  site- 
specific  activities  and  so  are  not 
included  in  the  indirect  cost  pool  for 
site-specific  response  costs.  For 
example,  the  Chemical  Emergency 
Preparedness  and  Prevention  Office 
(CEPPO),  which  reports  directly  to  the 
OSWER  Assistant  Administrator, 
implements  Agency-wide  chemical 
emergency  preparedness  and  prevention 
programs.  The  costs  connected  with 
Federal  Facilities  activities,  whether 
within  OSWER  or  OECA.  as  well  as  the 
costs  of  activities  associated  with 
Brownfields  and  the  Emergency 
Planning  and  Community  Right-to-know 
Act,  are  also  considered  direct  and  thus 
excluded  from  the  indirect  cost  pool. 

Indirect  Cost  Pool 

The  indirect  cost  pool  consists  of  all 
costs  classified  as  indirect  for  all 
appropriations  that  fund  administrative, 
management  and  support  functions.  The 
pool  includes  Superfund  non-site- 
specific  costs  that  provide  support  to 
Superfund  site-specific  activities  and 
the  other  direct  Superfund  activities. 
The  indirect  cost  pool  includes  the  non- 
site  portion  of:  Personnel  compensation 
and  benefits,  travel,  rent. 


communications,  utilities,  contracted 
services,  materials  and  supplies  costs. 
Depreciation  and  inter-entity  costs  are 
also  included.  The  major  organizational 
units  contributing  costs  to  the  indirect 
cost  pool  are  described  below. 

EPA  headquarters  organizations 
providing  services  on  an  Agency-wide 
or  national  basis  include  the  Office  of 
the  Administrator,  the  Office  of 
Administration  and  Resources 
Management  (human  resources, 
procurement,  facilities),  the  Office  of  the 
Chief  Financial  Officer  (Comptroller, 
budget,  finance),  the  Office  of 
Information  Resources  Management,  the 
Office  of  Policy,  Planning  and 
Evaluation,  the  Office  of  the  Inspector 
General  and  the  Office  of  General 
Counsel.  The  ten  EPA  regional  offices 
have  corporate  structures  similar  in 
function  to  those  of  headquarters.  Each 
region  has  a  regional  administrator's 
office  and  offices  providing  general 
regional  support  services  such  as 
persormel.  finance,  policy  and 
information  management.  Costs  for 
these  organizations  comprise  regional 
indirect  costs. 

Management  and  support  costs 
associated  with  carrying  out  the 
Superfund  program  are  another 
component  of  the  indirect  cost  pool. 
These  costs  are  incurred  at  both 
headquarters  and  the  regions.  At  the 
headquarters  level,  these  are  the 
program  management  and  support  costs 
incurred  by  the  Office  of  Solid  Waste 
and  Emergency  Response  (OSWER)  and 
by  the  Office  of  Enforcement  and 
Compliance  Assurance  (OECA).  At  the 
regional  level.  Superfund  program 
management  costs  incurred  by  regional 
program  divisions  in  support  of 
Superfund  site-specific  activities  are 
included  in  the  indirect  cost  pool.  Any 
of  the  offices  noted  above  mav  also  have 
Superfund  site-specific  charges.  Those 
site-specific  charges  are  subtracted  from 
the  total  cost  of  the-organization  during 
the  indirect  cost  computation. 

The  Superfund  indirect  cost  pool,  that 
is,  the  pool  of  indirect  costs  which  is 
ultimately  allocable  to  Superfund  sites, 
will  consist  of  proportionate  amounts  of 
Agency-wide,  regional  and  program- 
related  costs.  In  other  words,  the 
Superfund  indirect  cost  pool  will  be 
comprised  of  only  the  portion  of 
Agency-wide,  regional  and  program- 
related  costs  which  supports  Superfund 
sites,  with  the  remaining  costs 
supporting  all  other  Agency  programs. 

Exclusions  From  the  Pool  ^ 

Superfund  non-site  specific  contractor 
costs,  such  as  program  management, 
that  are  distributed  through  the  annual 
allocation  process  are  excluded  from  the 
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indirect  t:o.st  pool  Annual  allocation  i.s 
tho  procdss  bv  which  respons*;  action 
contractor  non-sit*;  support  costs  an* 
allocated  to  sites  on  which  the 
contractor  worked.  The  site-allocable 
portion  of  those  contracts  is  removed 
from  the  pf)ol  because  it  is  allocated  to 
individual  sites  under  a  separate 
process  and  is  treated  as  a  portion  of 
direct  site-specific  costs  incurred  bv 
EPA. 

(k)sts  of  organizational  units  that 
provide  no  direct  or  indirect  support  to 
Superfund  are  excluded.  Examples 
include  the  Office  of  International 
Activities  and  certain  organizations 
within  the  Office  of  the  Administrator, 
such  as  the  Science  Advisory  Board  and 
the  Office  of  Administrative  Law  Judges. 

Indirect  Cost  Base 

To  properly  distribute  costs,  the 
indirect  cost  base  must  reflect  the 
services  prf)vided  to  each  organizational 
recipient  and  finally,  to  the  Superfund 
sites  themselves.  There  are  several 
intermediate  allocations  of  costs,  as 
described  below,  which  use  appropriate 
allocation  bases.  The  choice  of 
allocation  base  depends  on  the  typ«  of 
cost  to  be  allocated 

Agency-wide  or  national  indirect 
costs,  also  referred  to  as  general  and 
administrative  (C&A)  costs,  are 
allocated  using  one  of  two  allocation 
bases  Facilities,  human  resourt;es  and 
OPM  inter-entity  costs  <ire  allocated  to 
all  EPA  organizations  based  on 
personnel  compensation  and  benefits 
(FK;&B)  costs.  The  rationale  for  using 
P(;&B  costs  as  the  allocation  statistic  is 
that  these  indirect  costs  are  purely 
work.f()rt:e-rKlated  and  would  not 
otherwise  be  incurred,  (iosts  associative! 
with  other  organizations  providing 
Agencv-wide  benefits.  suc:h  as 
procurement,  budget,  finance, 
infcjrmation  management,  policy, 
planning.  g(>neral  counsel  and  inspector 
general,  an'  distributed  across  the  entire 
Agciicv  based  on  total  Agency  costs. 
Depreciation  will  be  alloc:ated  to  all  KF'A 
organizations  using  appropriate  cost 
acc:ounting  principles   We  are  in  the 
process  of  gathering  these  costs  iiul 
determining  the  appropriate  allocation 
base.  Depreciation  costs  will  be 
incorporatt'd  into  the  rates  as  soon  as 
possible 

The  next  level  of  indirect  costs  is 
regional  costs  which  provide  general 
and  administrative  support  similar  to 
that  provided  at  the  .Agencv-wide  level. 
Regional  Cl&A  c:ost  pools,  including 
each  region's  share  of  national  (i&A, 
personnel  and  facilities  costs, 
depreciation  and  inter-entitv  costs  are 
distributed  across  the  entire  region 
based  on  total  regional  costs.  This  is 


similar  to  the  distribution  of  Agency- 
wide  support  costs  across  total  Agency 
costs. 

Headquarters  program  management 
and  support  costs  incurred  by  OSWER 
and  OECA  must  be  allocated  to  program 
areas  within  each  office  of  an  EPA 
Assistant  Administrator  and  to  the 
regions.  Program  areas  are  designated  by 
sub-organization  or  by  funding  vehicle 
such  as  interagency  agreements  which 
fund  a  particular  type  of  activity.  The 
allocation  of  headquarters  program 
management  and  support  costs  is  based 
on  the  total  costs  associated  with  each 
program  area  and  region.  The 
headquarters  allocation  base  includes 
administrative  and  program  costs  from 
appropriations  other  than  Superfund 
and  Superfund  site-specific  and  non- 
site-specific  costs.  The  regional 
allocation  base  consists  of  regional  site 
charges  made  within  each  office  of  an 
EPA  Assistant  Administrator. 

The  final  Superfund  indirect  cost  pool 
is  allocated  using  Superfund  site 
charges  These  site  charges  include  both 
headquarters  and  regional  site  charges, 
ZZ  charges,  site  charges  made  under  the 
Department  of  Justice  (DOJ),  Corps  of 
Engineers,  Bureau  of  Reclamation,  etc  , 
interagency  agreements  and  the 
Superfund  response  contract  program 
management  costs  that  are  allocated  to 
sites  in  a  separate  process.  EPA  charges 
arising  from  mixed  funding  settlements 
are  direct  .«ite  costs  and  are  also 
included  in  the  indirect  cost  base.  The 
charges  for  the  Agency  for  Toxic 
Substances  and  Disease  Regi.stn,' 
(ATSDR)  are  not  included  in  the 
indinH:t  cost  base  because  their  funding 
mechanism — a  "transfer  allocation  " — 
does  not  result  in  a  charge  to  EPA's 
accounting  system  Again,  instead  of  a 
rate  per  hour  as  in  the  current 
methodology,  the  indirect  cost  rate  will 
be  expressed  as  a  perc;entage  of  direct 
(site)  costs. 

Computation  of  Indirect  Cost  Rates 

Data  used  for  the  indirect  cost 
computations  are  obtained  from  the 
Agen{  V  s  Integrated  Financial 
Management  System. 

The  indirec:t  cost  pool  supporting 
.Superfund  site-specific  activities  in 
f.K.h  region  for  a  given  fiscal  year 
consists  of  proportionate  shares  of  the 
following  program  management  and 
support  costs  incurred  by  relevant  units 
of  EPA  headquarters  (including  their 
share  of  nationwide  ti&A);  the  region's 
(;«tA;  and  the  region's  non-site 
Superfund  costs. 

The  computation  of  the  indirect  cost 
rates  consists  of  nine  steps.  A  detailed 
document  more  fully  describing  the 
accounting  methodology  employed  will 


be  released  with  the  calculated  rates  by 
region  by  fiscal  year.  That  document 
will  contain  a  detailed  description  of 
each  of  the  nine  steps.  Briefly,  steps  1 
and  2  compute  the  nationwide  G&A  rate 
and  step  3  computes  the  regional  G&A 
rates.  Steps  4  through  9  perform  various 
allocations  and  refinements  of  costs 
ensuring  that  the  regional  Superfund 
cost  pools,  which  are  summarized  in 
step  9.  reflect  only  costs  by  region 
associated  with  Superfund  site-specific 
activities. 

Estimated  Indirect  Rates  by  Region 

As  noted  above,  the  revised  indirect 
cost  rate  methodology  will  for  the  first 
time  provide  information  on  the  full 
costs  of  the  outputs  of  Superfund  site- 
specific  activities.  The  process  of 
computing  rates  using  the  full  cost 
methodology  is  ongoing.  As  noted 
above,  the  revised  rates  by  region  by 
fiscal  year  will  not  be  issued  for  several 
months.  In  the  meantime,  we  are 
providing  an  approximation  of  the  rates 
that  can  be  used  as  a  means  to  estimate 
the  full  cost  of  Superfund  site-specific 
activities.  These  rates  are  based  on  the 
average  of  preliminary  computed  rates 
for  fiscal  years  1994,  1997  and  1998.  It 
should  be  noted  that  rates  for  any  given 
region  may  vary'  considerably  from  year 
to  year;  therefore,  the  final  calculated 
rates  may  differ  from  the  estimated 
average  rates  listed  below. 

Estimated  Rates* 
[Subject  to  Change) 
Region  1—30.0% 
Region  2—30.8% 
Region  3 — 43.6% 
Region  4 — 48.1% 
Region  5— 41  6% 
Region  6 — 29.0% 
Region  7—54.4% 
Region  8—35,1% 
Region  9 — 40.9% 
Region  10—38.6% 

*  Ba.sed  on  the  average  of  pr(!limindr\  rates 
for  Fis(  dl  Y.-ars  iqq4,  1TO7  dnd  I'i^tH 

The  overall  effect  of  implementing  the 
hill  cost  accounting  methodology  for 
Superfund  indirect  costs  will  be  to 
increase  the  aggregate  amount  of 
indirtK:t  costs  allocated  to  site-specific 
activities.  As  compared  to  indirect  costs 
allocated  using  the  current 
methodology,  the  indirect  costs 
allocated  to  individual  sites  may 
increase  or  decrease,  depending  on  a 
number  of  factors,  and  will  not  be 
known  with  certainty  until  all  the  rates 
are  computed.  The  estimated  rates 
provided  above,  however,  may  be  used 
to  predict  generally  the  amount  of 
indirect  costs  to  be  allocated  to  a 
particular  site  using  the  full  cost 
accounting  methodology. 
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To  apply  these  rates  to  an  individual 
site,  identify  the  total  direct  site-specific 
costs  of  that  site  (including  any  DOJ 
costs  but  excluding  any  ATSDR  costs) 
and  multiply  that  total  bv  the 
appropriate  region's  indirect  cost  rate.  If 
you  have  total  site  costs  including 
indirect  costs  using  the  current  labor 
hours-based  rates,  total  direct  site- 
specific  costs  consists  of  the  total  site 
costs  minus  the  previously-assessed 
indirect  costs.  Adding  the  direct  site- 
specific  costs  and  the  indirect  costs 
calculated  under  the  new  methodology 
will  result  in  the  full  cost  of  that  site. 

UK  Dill  .  ()0-MH4.S  I'ilfd  (1-1-<J(I;  H:4.")  .imi 
BILUNG  CODE  6S60-50-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collections 
Approved  by  Office  of  Management 
and  Budget 

Mh\  2.T.  2000. 

The  Federal  Communications 
Commission  (FCC)  has  received  Office 
of  Management  and  Budget  (OMB) 
approval  for  the  following  public 
information  collections  pursuant  to  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13.  An  agency  may  not 
conduct  or  sponsor  and  a  person  is  not 
required  to  respond  to  a  collection  of 
information  unless  it  displays  a 
currently  valid  control  number.  For 
further  information  contact  Shoko  B. 
Hair.  Federal  Communications 
Clommission.  (202)  418-1379. 

Federal  Communications  Commission 

OMB  Control  \'o.:  3060-0927. 

Expiration  Date:  05/31/2003. 

Title:  Auditor's  Annual  Independence 
and  Objectivity  Certification. 

Form  No.:  N/A. 

Respondents:  Business  or  other  for 
profit. 

Estimated  Annual  Burden:  7 
respondents:  10  hours  per  response 
(avg).  70  total  annual  burden  hours. 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  SO. 

Frequency  of  Response:  On  occasion; 
Annually. 

Description:  The  Responsible 
Accounting  Officer  Letter  (RAO)  28. 
released  December  1.  1999  requires  that 
carriers'  independent  auditors  disclose 
in  writing  all  relationships  between  the 
auditor  and  its  related  entities  and  the 
carrier  and  its  related  entities  that  in  the 
auditor's  professional  judgment  may 
reasonably  be  thought  to  bear  on 
independence:  confirm  in  writing  in  its 
professional  judgment  it  is  independent 
of  the  carrier:  and  discuss  the  auditor's 


independence.  The  information  will  be 
used  to  determine  whether  the  auditors 
are  performing  their  audits 
independently  and  unbiased  of  the 
carrier  they  audit.  Obligation  to 
respond:  Mandatory. 

OMB  Control  ,Vo,;  3060-0514. 

Expiration  Date:  05/31/2003. 

Title:  Section  43.21(b)— Holding 
Company  Annual  Report. 

Form  So.:  N/A. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Annual  Burden:  20 
respondents:  1  hour  per  response  (avg.): 
20  total  annual  burden  hours. 

Estimated  Annul  Reporting  and 
Recordkeeping  Cost  Burden:  SO. 

Frequency  of  Response:  Aimuallv. 

Description:  The  SEC  lOK  Form  is 
needed  from  holding  companies  of 
communications  common  carriers  to 
provide  the  Commission  with  the  data 
required  to  fulfill  its  regulatory 
responsibilities  and  by  the  public  in 
analyzing  the  industry.  Selected 
information  is  compiled  and  published 
in  the  Commission's  annual  common 
carrier  .statistical  publication.  Obligation 
to  respond:  Mandatory. 

OMB  Control  No.:  3060-0894. 

Expiration  Date:  05/31/2003. 

Title:  Certification  Letter  Accounting 
for  Receipt  of  Federal  Support.  CC, 
Docket  Nos.  96-^5  and  96-262. 

Form  No.:  N/A. 

Respondents:  State.  Local  or  Tribal 
Government. 

Estimated  Annual  Burden:  51 
respondents:  3  hours  per  response 
(avg.):  153  total  annual  burden  hours. 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  SO. 

Frequency  of  Response:  On  occasion; 
Annually. 

Description:  The  Commission  requires 
states  to  certify  that  carriers  within  the 
state  had  accounted  for  its  receipt  of 
federal  support  in  its  rates  or  otherwise 
used  the  support  pursuant  with  Section 
254(e).  A  state  may  file  a  supplemental 
^;ertification  for  carriers  not  subject  to 
the  state's  annual  certification.  This 
information  will  be  used  to  show  that 
federal  high-cost  support  is  being 
provided  to  the  carrier  to  assist  in 
keeping  rates  affordable  in  those 
subscribers'  area.  Further,  the  collection 
of  information  will  be  used  to  certify' 
that  the  carriers  have  accounted  for  its 
receipt  of  federal  support  in  its  rates  or 
otherwise  used  the  support  for  the 
provision,  maintenance,  and  upgrading 
of  facilities  and  services  for  which  the 
support  is  intended  in  accordance  with 
section  254(e).  Obligation  to  respond: 
Required  to  obtain  or  retain  benefits. 

OMB  Control  No.:  3060-0755. 


Expiration  Da/e;  05/31/2003. 
Title:  47  CFR  Sections  59.1-59.4— 
Infrastructure  Sharing. 
Form  No  :  N/A. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Annual  Burden:  75 
respondents:  31  hours  per  response 
(avg.):  2325  total  annual  burden  hours. 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  SO. 

Frequency  of  Response:  On  occasion; 
Third  party  disclosure. 

Description:  In  CC  Docket  No.  96-237. 
the  Commission  implemented  the 
infrastructure  sharing  provisions  of  the 
Communications  Act  of  1934.  as 
amended.  Section  259  requires 
incumbent  LLCs  to  file  any 
arrangements  showing  the  conditions 
under  which  they  share  infrastructure. 
See  also  47  CFR  Section  59.2.  (.No.  of 
respondents:  75:  hours  per  response:  15: 
total  annual  burden:  375  hours).  Section 
259  also  requires  incumbent  LECs  to 
provide  information  on  deployments  of 
new  services  and  equipment  to 
qualifying  carriers.  See  also  47  CFR 
Section  59.3  (No.  of  respondents:  75: 
hours  per  response:  24  hours:  total 
annual  burden:  1800  hours).  The 
Commission  requires  incumbent  LECs 
to  provide  60-day  notices  prior  to 
terminating  section  259  agreements.  See 
47  CFR  Section  59.2.  (No.  of 
respondents:  75:  hours  per  response:  2 
hours:  total  annual  burden:  150  hours). 
The  information  collected  under  the 
requirement  that  incumbent  LECls  file 
any  tariffs,  contracts  or  other 
arrangements  for  infrastructure  sharing 
would  be  made  available  for  public 
inspection.  The  information  collected 
under  the  requirement  that  incumbent 
LECs  provide  timely  information  on 
planned  deployments  of  new  services 
and  equipment  would  be  provided  to 
third  parties.  The  information  collected 
under  the  requirement  that  providing 
incumbent  LECs  furnish  sixty  days 
notice  prior  to  termination  of  a  section 
259  sharing  agreement  would  be 
provided  to  third  parties  to  protect 
customers  from  sudden  changes  in 
services.  Obligation  to  respond: 
Mandatory. 

OMB  Control  No.:  3060-0933. 

Expiration  Date:  11/30/2000. 

Title:  Community  Broadband 
Deployment  Database  Reporting  Form. 

Form  No.:  FCC  Form  460. 

Respondents:  Not-for-profit 
institutions;  Federal  Government:  State, 
Local  or  Tribal  Government. 

Estimated  Annual  Burden:  30 
respondents:  .25  hours  per  response 
(avg.);  7  total  annual  burden  hours. 

Estimatqd  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  SO. 
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Frfqufurv  i)t  Rt^sf^wnse:  On  ()(;i;asi()n. 

Pffscription  F'ursiiant  to  SHction 
419(b)  (if  tht?  (lomnuinications  Ai  t  of 
1934.  d.s  am(Mi(lt!(i,  on  October  H.  199M. 
the  VC.C.  ronvenod  a  Fedoral-StatH  [oint 
Conference  on  Advanc:e(i 
Telecommunications  Servii:e.s  to 
provide  a  fonim  for  ciooperative 
dialomie  and  information  exl■.han^e 
between  and  among  state  and  federal 
jurisdictions  regarding  the  deployment 
of  advanced  telecommunications 
services.  As  part  of  this  ongoing  effort. 
a  searchable  on-line  database  of 
ciommunitv  broadband  dtmiand 
aggregation  and  deployment  efforts  is 
being  established   Rt!spond»ints  will  be 
able  to  make  their  submissions 
electronically  to  the  tlommission  and 
the  National  Regulator\'  Researc:h 
Institute  (NRRI)  Web  sites  The 
information  will  be  used  by  the 
Commission  to  prepare  reports  that  help 
inform  consumers  and  policy  makers  at 
the  state  and  federal  levels  of  the  status 
of  deployment  of  broadband  services 
We  will  use  this  information  to  better 
inform  our  understanding  of  broadband 
deployment  in  conjunction  with  our 
Congressionallv  retjuired  .Section  7()h 
reports  Obligation  to  respond: 
Voluntary 

Public  reporting  burden  for  the 
collection  of  information  is  as  noted 
iibove.  Send  comments  regarding  the 
burden  estimate  or  any  other  aspect  of 
the  c:ollections  of  information,  including 
suggestions  for  reducing  tht!  burden  to 
Performance  F-lvaluation  and  Records 
Management.  Washington,  DC  2().'i.')4 

1- CI  I.T.I  1  ( '"in  III  I  III  i(  .1 1 1(111-.  (  mil  mission. 
MaKalie  Roman  Salas, 

.Sci  rffiia 

IKKDiu     1)0    1  Ct.l  I  il.'.l  (.    I    (Ml.  H  4'>  .ilTil 
BILLING  COOC  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collectlon(s)  Being  Submitted  to  OMB 
for  Review  and  Approval 

SUMMARY:  rhi'  FM'der.il  Comniunu  .itions 
Conimissioiis.  .IS  part  of  its  contiiuiiiig 
t-ffort  to  reduce  paiierwork  burilen 
invites  the  general  public   and  other 
Federal  .igeiu  les  to  take  this 
oppiirtunitv  to  1  iimiiieiil  on  the 
following  information  (  ollection.  as 
re(]uired  by  the  Paperwork  Reduction 
.•\(:t  nf  1995.  Piiblii    Law   104-1!    An 
ageiK  y  nia\  not  i  nnduc  t  or  s[)onsor  a 
i.olle(  tion  of  information  unless  it 
disfilays  .i  currently  valid  control 
number   No  person  shall  be  sub|e<  t  to 
any  penalty  for  failing  to  comply  with 


a  collet^tion  of  information  subject  to  the 
f»aperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  tf) 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  July  ;i,  2000.  If 
you  anticipate  that  you  will  be 
submitting  c:omments.  hut  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible 

ADDRESSES:  Dir»H:t  all  comments  to  Les 
Smith.  Federal  Communications 
Commission,  Room  1-A804.  445  12th 
Street,  S  \V  .  Washington,  DC  20554  or 
via  the  internet  to  lpsmith@fcc  gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Les 
Smith  at  (202)  41H-0217  or  via  the 
Internet  at  Icsnuth&frr  i>ov 
SUPPLEMENTARY  INFORMATION:  ()\fB 
Contml  \uint>fr  3060-0012 

Titlf  .'Kpplit  ation  for  .additional  Time 
to  ("(instruct  a  Radio  Station  (under  47 
CFRPart  21) 

Forw  S'umtMT:  FCC  Form  701. 
Tvpt'  of  Rfvit'w  Revision  of  a 
(  urrently  approviMl  ( ollection. 

lirsi)()n(lfnts   Husiness  or  other  for- 
profit  entities. 

Sumhfr  of  fifsponHt'nts   1 00 
Estiinutr  Tunc  Per  Hcsponsf  2  hours 
h'rf<iufi](v  of  Hcsponst'  On  occasion 
rcpiirting  re(]uirement 

I'dtdl  Annual  Himlt'i)   20(1  hours 
Total  Annual  Costs  .Si 7,000 
\rfils  and  T.ses  The  FCC  Form  701 
is  being  revised  to  eliminate  services 
,iiith(iri/.ed  under  47  CFK  Parts  23,  25. 
.111(1  101  from  this  form  Only  services 
authorized  under  4  7  CFR  Part  21  will 
rein.iin  users  of  this  form    In  addition, 
fees  infonnalKin  is  being  eliminated. 
The  FCC  Form  701  is  used  when 
ap[)lying  for  additional  time  to  ( (instruct 
■in  MDS  or  international  broadcast 
station  The  Commissi(m  uses  W.V.  Form 
701  to  determine  whether  to  grant  an 
applu  ants  requi^st  for  an  additional 
period  of  time  to  construct  a  radio 
station  authorized  under  47  CFR  Part 
21    S(K:tions  308.  309.  and  319  of  the 


Communications  Act  of  1934.  as 
amended,  are  the  legal  authorities  for 
the  requirement.  Rule  Part  21 
promulgates  the  collection.  In  addition 
to  the  requirements  contained  in  this 
form,  applicants  may  be  subject  to  other 
requirements. 

OMB  Control  Number:  3060-0397. 

Title:  .Special  Temporary  Authority, 
Section  15  7(a). 

Form  \ umber:  N/A. 

Tvpe  of  Review:  Revision  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit  entities. 

Number  of  Respondents:  2. 

Estimate  Time  Per  Response:  6  hours. 

Frequency  of  Response: 
Recordkeeping;  Three  year  reporting 
requirement. 

Total  Annual  Burden:  12  hours. 

Total  Annual  Costs:  None. 

Seeds  and  Uses:  In  exceptional 
situations,  a  special  temporary 
authorization  to  operate  a  radio 
frequency  device  not  conforming  to  the 
subject  ndes  will  be  issued.  An 
applicant  must  show  that  the  proposed 
operation  is  in  the  public  interest,  but 
that  it  cannot  be  conducted  feasibly 
under  the  applicable  rules. 

OMB  Control  Number:  3060-XXXX. 

Title:  Application  for  a  Low  Power 
FM  Broadcast  Station  License. 

Form  Number:  FCC  Form  319. 

Tvpe  of  Review:  New  collection. 

Respondents:  Not-for-profit 
institutions;  and  State,  Local,  or  Tribal 
dJovernment. 

Number  of  Respondents:  1.200. 

Estimate  Time  Per  Response:  1 .0  hour. 

Frequencv  of  Response-  On  occasion 
reporting  requirements. 

Total  Annual  Burden:  1.200  hours. 

Total  Annual  Costs:  S105.000. 

Needs  and  Uses:  The  FCC  adopted  a 
report  and  order  authorizing  the 
licensing  of  two  new  classes  of  FM  radio 
stations,  generally  referred  to  as  low 
power  FM  (LPFM):  an  LP  100  class  for 
stations  operating  at  50-100  watts 
effective  radiated  power  (ERP).  and  an 
LP  10  class  for  stations  operating  at  1- 
10  watts  ERP.  These  stations  will  be 
operated  on  a  noncommercial 
educational  basis  by  entities  which  do 
not  hold  attributable  interests  in  any 
other  broadcast  station  or  other  media 
subject  to  the  FCC's  ownership  rules 
and  will  create  a  new  class  of  radio 
stations  designed  to  serve  very  localized 
communities  or  underrepresented 
groups  within  communities. 
KfiliT.il  Conimiinii  iitiuiis  ('.(imnnssion 
Magajie  Roman  Salas, 
.Srr  Tfdin 

IKK  Oil.    im-l  !7f.()  liltHJ  f>-l-00;  8:45  am| 
BILUNG  CODE  671 2-01 -«• 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Notice  of  Agency  Meeting;  Sunshirte 
Act 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
the  Federal  Deposit  Insurance 
Corporation's  Board  of  Directors  will 
meet  in  open  session  at  10:00  a.m.  on 
Tuesday,  June  6,  2000,  to  consider  the 
following  matters: 

Summary  Agenda 

No  substantive  discussion  of  the 
following  items  is  anticipated.  These 
matters  will  be  resolved  with  a  single 
vote  unless  a  member  of  the  Board  of 
Directors  requests  that  an  item  be 
moved  to  the  discussion  agenda. 

Disposition  of  minutes  of  previous 
Board  of  Directors'  meetings. 

Summary  reports,  status  reports,  and 
reports  of  actions  taken  pursuant  to 
authority  delegated  by  the  Board  of 
Directors. 

Discussion  Agenda 

Memorandum  and  resolution  re: 
Failed  Institution  Assets  Held  by 
Federal  Reserve  Banks. 

Memorandum  and  resolution  re: 
Notice  of  Proposed  Rulemaking — Parts 
364  and  308 — Standards  for 
Safeguarding  Customer  Information  and 
Rescission  of  Year  2000  Standards  for 
Safety  and  Soundness. 

The  meeting  will  be  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550— 17th  Street. 
NW..  Washington,  DC. 

The  FDIC  will  provide  attendees  with 
auxiliary  aids  (e.g.,  sign  language 
interpretation)  required  for  this  meeting. 
Those  attendees  needing  such  assistance 
should  call  (202)  416-2449  (Voice); 
(202)  416-2004  (TTY).  to  make 
necessary  arrangements. 

Requests  for  further  information 
concerning  the  meeting  may  be  directed 
to  Mr.  Robert  E.  Feldman,  Executive 
Secretary  of  the  Corporation,  at  (202) 
898-6757. 

Dated:  May  30.  2000. 
Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldman, 
Execulive  Secretary: 

|FR  Doc.  00-13936  Filed  .=5-31-00;  11:06  am) 
BILUNG  CODE  671 4-01 -M 


FEDERAL  RESERVE  SYSTEM 

Sunshine  Act  Meeting 

TIME  AND  DATE:  10:00  a.m..  Wednesday. 

)une  7,  2000. 

PUKCE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  20th  and  C 

Streets,  NW,  Washington,  DC  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments, 
reassigiunents,  and  salary  actions) 
involving  individual  Federal  Reserve 
System  employees. 

2.  Amy  matters  carried  forward  from  a 
previously  announced  meeting. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Lynn  S.  Fox,  Assistant  to  the  Board: 
202-452-3204. 

SUPPLEMENTARY  INFORMATION:  You  may 
call  202-452-3206  beginning  at 
approximately  5  p.m.  two  business  days 
before  the  meeting  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting;  or  you  may 
contact  the  Board's  Web  site  at  http;// 
vvww.federalreserve.gov  for  an 
electronic  announcement  that  not  only 
lists  applications,  but  also  indicates 
procedural  and  other  information  about 
the  meeting. 

Dated:  May  31.  2000. 
Rol>ert  deV.  Frierson, 

Associate  Secretary  of  the  Board. 

[PR  Doc.  00-13935  Filed  5-31-00;  10:03  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[30DAY-33-00] 

Agency  Forms  Undergoing  Paperworit 
Reduction  Act  Review 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  publishes  a  list  of 
information  collection  requests  under 
review  by  the  Office  of  Management  and 
Budget  (OMB)  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  these 
requests,  call  the  CDC  Reports  Clearance 


Officer  at  (404)  639-7090.  Send  written 
comments  to  CDC,  Desk  Officer:  Human 
Resources  and  Housing  Branch.  New 
Executive  Office  Building,  Room  10235: 
Washington,  DC  20503.  Written 
comments  should  be  received  within  30 
days  of  this  notice. 

Proposed  Projects:  Information 
Collection  Procedures  for  Requesting 
Public  Health  Assessments — (0923- 
0002)— EXTENSION— The  Agency  for 
Toxic  Substances  and  Disease  Registry 
(ATSDR)  is  announcing  the  request  for 
extension  of  the  OMB  approval  for  the 
Information  Collection  Procedures  for 
Requesting  Public  Health  Assessments. 
ATSDR  is  authorized  to  accept  and 
respond  to  petitions  from  the  public  that 
request  public  health  assessments  of 
sites  where  there  is  a  threat  of  exposure 
to  hazardous  substances  (42  U.S.C. 
9604(i)(6)(B)).  The  Agency  conducts 
public  health  assessments  of  releases  or 
facilities  for  which  individuals  provide 
information  that  people  have  been 
exposed  to  a  hazardous  substance,  and 
for  which  the  source  of  such  exposure 
is  a  release,  as  defined  under  CERCLA. 
The  general  administrative  procedures 
for  conducting  public  health 
assessments,  including  the  information 
that  must  be  submitted  with  each 
request,  is  described  at  42  CFR  90.3. 
90.4,  and  90.5.  Procedures  for 
responding  to  petitions,  decision 
criteria,  and  methodology  for 
determining  priorities  may  be  found  at 
57  FR  37382-89.  There  is  no  cost  to  the 
respondents  other  than  their  time. 

ATSDR  anticipates  approximately  36 
requests  will  be  received  each  year.  This 
estimate  is  based  on  the  number  of 
requests  received  since  the  enabling 
legislation  was  enacted  and  the 
expressions  of  interest  (via  telephone, 
letter,  etc.)  from  members  of  the  public, 
attorneys,  and  industry-  representatives. 

The  total  burden  hours  are  estimated 
to  be  18. 


Respondents 


Annual 

Numtjer  of 

Avg.tiourty 

Total 

number  of 

responses/ 

burden/ 

burden 

respondents 

respondent 

response 

tiours 

General  public 


36 


.50 


18 
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DHted:  Mav  26.  2000. 
Charles  W.  Goilmar, 

Ai  tinfi  As^ix  latr  Ihn'dnr  torPoUcy, 
Planning,  and  Evahiatinn.  C.ftitrrs  for  Dist^se 
Control  and  Prrvrntion  H'.IH'.I 
(KR  Dim     1)(>-1  mOI  Kilfil  r>-  \-W)    H  4t  .iml 
WLLIfNl  CCXIC  41S3-1»-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Ois«as«  Control  and 
Prevention 

(30  Day-35-OO] 

Agency  Forms  Undergoing  Paperwork 
Reduction  Act  Review 

The  Centers  for  Disease  Coutrnl  and 
Prevention  (CD(^)  publishes  a  list  of 
information  (.olKH;tion  requests  under 
review  by  the  Office  of  Management  and 
Budget  (OMB)  in  compliance  with  the 
Paperwork  Reduction  Act  (44  US  f^ 
Chapter  .35).  To  request  a  copy  of  these 
requests,  call  the  (]DC  Reports  (^li^arance 
Officer  at  (404)  63*-7090  Send  written 
comments  to  CDC.  Desk  Officer;  Human 
Resources  and  Housing  Branch,  New 


Executive  Office  Building.  Room  10235: 
Washington.  DC  20503.  Written 
comments  should  be  received  within  30 
days  of  this  notice 

Proposed  Projects 

1    An  Evaluation  .Study  of 
Tuberculosis  Control  and  Prevention 
Measures  Implemented  in  Large  City 
and  C]ounty  Jails — New — The  Centers 
for  Disease  Control  and  Prevention 
(C:DC),  National  Center  for  HIV.  STD.  TB 
Prevention  (NCHSTP).  Division  of  TB 
Elimination.  Field  Services  proposes  to 
conduct  a  survey  to  determine  the 
extent  that  jails  have  implemented  the 
1996  rec-ommendations  of  the  Advisor\' 
(Council  for  the  Elimination  of 
Tub«m:ulosis.  Prevention  and  Control  of 
Tuberculosis  in  ( Airrectional  Facilities 
IMMWR  1996:45  (No.  RR-H)].  The 
purpose  (jf  this  evaluation  is  to 
determine  to  what  extent  the 
recommendations  have  been 
implemented  and  to  identify  barriers  for 
implementation  of  the 
rec  ommendations.  The  objectives  are  to 
define  the  knowledge  of  the 
recommendations  among  correctional 
staff,  to  identifv  barriers  for  the 


adoption  and  implementation  of  the 
recommendations,  and  to  initiate  a 
dialogue  between  public  health  and 
correctional  officials  on  how  to  utilize 
the  study  results  for  improving  TB 
control  and  prevention  in  the  jails. 

This  project  will  as.sess  the  types  and 
adequacy  of  the  TB  control  measures 
that  are  in  place  in  jails.  The  first 
component  of  this  project  is  a  sur\'ey  of 
the  largest  jails  to  define  the  size  of  the 
TB  problem  in  their  populations,  to 
review  the  infection  control  procedures 
that  are  in  place,  and  determine  the 
tracking  mechanisms  for  information 
concerning  skin  test  results  and 
completion  of  therapy.  The  second 
component  consists  of  on-site 
observation  of  the  infection  control 
process  to  obser\'e  the  processing  and 
evaluation  of  inmates  and  the  infection 
control  infrastructure  (e.g..  isolation 
procedures). 

The  evaluation  project  will  be 
voluntar^'  and  only  correctional  staff 
will  participate:  no  prisoners  will  be 
interviewed  or  asked  to  complete  a 
written  survey.  The  total  burden  hours 
are  estimated  to  be  138. 


Respondents 

No  of  re- 
spondents 

No  of  re- 
sponses/re- 
spondent 

Avg  burden/ 

response  (in 

hrs) 

Total  burden 
(in  hrs  ) 

Jail  Health  Administrator                                

46 
46 
46 

1                          1                          46 

Jail  Medical  Director                                                         

1                          1             1             46 

County/City  Public  Healtti  Dept  TB  Control  Director   „ 

1 

1 

46 

Total 

138 

' 

, 

Dated:  May  26,  2000 
Charles  W.  Goilmar. 

Acttnn  Assix  latf  Ihn-t  Uir  tor  Pnlu  \ .  Ptannin\i 
and  Hvaliiation.  (.'ciifcrs  tor  P/vcusf  Control 
ami  Pn'vrntion  I  CDC  I 
IKKUfK    00-1  IHO,;  Fil.-.l  t,- 1  on.  a  4">  dinj 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Center  for  Disease  Control  and 
Prevention 

[Program  Announcement  00086] 

Cooperative  Agreements  for  National 
Networks  for  ToImcco  Prevention  and 
Control;  Nottee  of  Availability  of  Funds 

A.  Purpose 

The  Centers  for  l)iseas<>  Control  and 
Prevention  (CIK!)  lUinounces  the 
availahilitv  of  funds  for  fiscal  vear  {V\) 
2000  for  cooperative  agreements  with 
organizatums  that  can  work  with  the 
following  eight  (H)  priority  populations: 


1   African-Americans  (AAs):  2. 
Hispanics/Latinos  (H/L):  3.  Asian 
.\mericans/Pacific  Islanders  (AAPIs):  4. 
American  Indians/Alaskan  Natives  (AI/ 
AN);  5   women:  6.  gays/lesbians:  7.  low 
socioeconomic  status  (vSES)  adults:  and, 
8.  young  people  to  plan,  initiate, 
coordinate,  and  evaluate  tobacco  use 
prevention  and  control  ac:tivities  to 
reduce  tobacco  use  in  their  respective 
priority  population.  C^D(^  intends  to 
award  cooperative  agreements  to 
organizations  that  can  become  an 
integral  part  of  a  broad  national  strategy 
to  prevent  and  reduce  the  use  of  tobacco 
<iml  exposure  to  environmental  tobacco 
smoke 

f  :DC  is  committed  to  achieving  the 
health  promotion  and  disease 
prevention  objt?ctives  of  "Healthy 
People  2010."  a  national  activity  to 
redi'ce  morbidity  and  mortality  and 
improve  the  quality  of  life.  This 
announcement  is  related  to  the  focus 
area  of  Tobacco  Use.  For  the  ccmference 
copy  of  "Healthy  People  2010".  visit  the 
Internet  site:  <http://www.health.gov/ 


healthypeople>.  Additionally,  the 
prr)gram  relates  to  the  Department  of 
Health  and  Human  Services'  (DHHS) 
initiatives  to  eliminate  the  disparities  in 
health  status  and  health  outcomes 
among  populations. 

The  purpose  of  the  awards  is  to 
establish  a  Network  of  national 
organizations  among  the  eight  priority 
populations  that  can  plan,  initiate, 
coordinate,  and  evaluate  tobacco  use 
prevention  and  control  activities  to 
reduce  tobacco  use  in  their  respective 
priority  population  and  to  facilitate  the 
following:  1.  creation  of  national 
Networks  in  which  multiple 
organizations  can  work  together  to 
decrease  tobacco  use  in  their  respective 
priority  populations:  2.  building  and 
strengthening  capacity  and 
infrastructure  within  organizations  and 
their  Networks  so  they  can  mobilize 
constituents  and  the  public  to 
implement  tobacco  control  efforts:  3. 
identification  of  culturally  competent 
strategies  and  opportunities  to  reach 
and  impact  the  priority  populations 
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about  tobacco  control  and  prevention; 
and,  4.  initiation  and  expansion  of 
effective  tobacco  control  measures  and 
initiatives  to  educate  Network  members 
and  the  public. 

B.  Eligible  Applicants 

Applications  may  be  submitted  by 
public  and  private  nonprofit 
organizations  and  by  governments  and 
their  agencies;  that  is.  universities, 
colleges,  research  institutions,  hospitals, 
other  public  and  private  nonprofit 
organizations,  States  and  local 
governments  or  their  bona  fide  agents, 
and  federally  recognized  Indian  tribal 
governments,  Indian  tribes,  or  Indian 
tribal  organizations. 

Minimum  Requirement 

Eligible  organizations  must  meet  ALL 
of  the  criteria  listed  below  and  provide 
evidence  of  eligibility  by  attaching  a 
copy  of  Addendum  5.  Eligibility 
Certification  Form  to  the  application 
proposal. 

Eligibility  Criteria 

1.  Demonstrate  that  the  applicant  has 
at  least  two  years  experience  in 
operating  and  administering 
coordinated  tobacco  control  or  other 
public  health  programs  that  serve  their 
priority  population  on  a  regional  (multi- 
state)  or  national  scale. 

2.  Demonstrate  a  primary  relationship 
to  one  of  the  priority  populations  listed 
above.  A  primary  relationship  is  one  in 
which  there  is  a  documented  history  of 
assisting,  serving  or  representing  the 
priority  population  as  the  most 
important  component  of  the 
organization's  mission. 

3.  Describe  the  specific  agencies, 
organizations  and  individuals  with 
whom  collaboration  is  being  conducted 
and  whom  you  will  invite  to  join  the 
national  Network.  In  addition,  list  up  to 
10  stakeholders  that  you  perceive  as 
most  critical  for  planning  and 
implementing  your  five-year  vision. 
Describe  why  each  is  important. 

4.  Provide  evidence  of  collaborative 
relationships  with  at  least  two  (2)  other 
organizations  on  the  development  and 
implementation  of  this  program. 

5.  Provide  supporting  documents  and/ 
or  letters  of  support  from  other  potential 
agency  and/or  organizational  partners. 

6.  Document  that  at  least  51  percent 
of  persons  on  the  governing  board  of  the 
lead  organization  are  members  of  or 
primarily  serve  the  plriority  population. 

7.  For  those  applicants  applying  as  a 
private,  nonprofit  organization,  proof  of 
tax  exempt  status  must  be  provided 
with  the  application.  Tax-exempt  status 
is  determined  by  the  Internal  Revenue 
Service  (IRS)  Code,  Section  501(c)(3). 


Note:  Public  Law  104-65  states  that  an 
organization  described  in  section  501  (c)(4)  of 
the  Internal  Revenue  Code  of  1986  that 
engages  in  lobbying  activities  is  not  eligible 
to  receive  Federal  funds  constituting  an 
award,  grant,  cooperative  agreement, 
contract,  loan  or  any  other  form. 

Pre- Application  Telephone  Conference 

Applicants  are  invited  by  CDC  to 
participate  in  a  pre-application 
technical  assistance  telephone 
conference  June  15,  2000  promptly  at  2 
p.m.  (Eastern  time)  to  discuss: 
programmatic  issues  regarding  this 
program;  funding  availability  for  the 
eight  priority  population  categories; 
suggested  collaborations/partners;  how 
to  apply:  and  questions  regarding  the 
content  of  the  program  announcement. 
This  telephone  conference  is  expected 
to  last  one  hour.  The  conference  name 
is  Tobacco.  The  telephone  bridge 
number  for  Federal  participants  is  404- 
639-3277;  for  not-Federal  participants 
call  1-800-311-3437.  Participants  will 
need  to  enter  the  following  conference 
code  when  prompted  to  be  connected 
984402.  All  questions  and  comments 
will  be  recorded  and  published  on  the 
Internet  at  http://wv\rw.cdc.gov/funding 
as  an  attachment  to  this  program 
announcement. 

C.  Availability  of  Funds 

Approximately  $3,000,000  is  available 
in  FY  2000  to  fund  approximately  eight 
(8)  awards  (approximately  1  award  in 
each  priority  population.)  It  is  expected 
that  the  average  award  will  be  $330,000 
ranging  from  $250,000  to  $400,000.  It  is 
expected  that  the  awards  will  begin  on 
or  about  September  30.  2000,  and  will 
be  made  for  a  12-month  budget  period 
within  a  project  period  of  up  to  five  (5) 
years.  Funding  estimates  may  change  in 
subsequent  years. 

Continuation  awards  within  an 
approved  project  period  will  be  made 
on  the  basis  of  satisfactory  progress  as 
evidenced  by  required  reports  and  the 
availability  of  funds. 

Use  of  Funds 

Funds  cannot  be  used  for  construction 
or  renovation,  to  purchase  a  facility  to 
house  project  staff  or  carry  out  project 
activities,  to  support  direct  patient  care, 
or  to  supplant  existing  support. 

Although  the  applicant  may 
subcontract  with  other  organizations,  a 
substantial  portion  of  the  activities 
(including  program  management  and 
operations)  for  this  project  must  be 
performed  by  the  applicant. 

D.  Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
will  be  responsible  for  conducting  a 


range  of  activities  under  1.  (Recipient 
Activities),  and  CDC  will  be  responsible 
for  the  activities  under  2.  (CDC 
Activities)  below. 

1 .  Recipient  Acti\ities 

a.  Develop  a  national  Network  of 
organizations  to  facilitate  the  collection 
and  dissemination  of  general,  scientific, 
and  health-related  information  about 
tobacco. 

b.  Provide  a  mechanism  for  accessing 
tobacco  control  policies,  materials,  and 
assets  of  Network  members. 

c.  Participate  in  a  system  for 
communicating  with  members  of  the 
Network. 

d.  Train  Network  members  in  capacity 
building  and  infrastructure 
development.  This  can  include 
establishing  ways  to  provide  mentorship 
experiences,  as  well  as  assisting 
Network  members  in  identifying 
tobacco  control  information  and 
resources  from  States,  foundations,  and 
other  sources. 

e.  Develop  and  disseminate  reports 
that  identify  and  describe  strategies  and 
opportunities  for  reaching  and/or 
impacting  the  identified  population  vis- 
a-vis in  the  four  tobacco  control  and 
prevention  priority  goal  areas.  See 
Addendum  2 — Background. 

f  Develop  a  National  data  base  of 
tobacco  prevention  and  control  experts 
who  can  work  with  Network  members 
to  provide  training  and  technical 
assistance  to  the  priority  populations. 
Assist  in  arranging  linkages  with  these 
experts. 

g.  Provide  leadership  in  the 
development,  operation  and 
administration  of  tobacco-related 
initiatives  for  Network  members  and  on 
issues  related  to  tobacco  use  prevention 
and  control  within  the  priority 
population.  Activities  may  include 
providing  technical  assistance  on  the 
development  of  materials  that  are 
cultiu-ally  competent  as  well  as 
identifying  opportunities  to  train 
constituents  and  others  to  strategically 
use  the  media,  media  ad.vocacy.  and 
other  communications  strategies. 

h.  Provide  leadership  in  the 
development,  implementation,  and 
evaluation  of  an  innovative  program 
that  addresses  identified  need(s)  within 
the  priority  population  and  coincides 
with  Healthy  People  2010  objectives  to 
reduce  tobacco  use. 

i.  Establish  a  working  relationship 
with  state-based  tobacco  control 
programs  to  facilitate  collaboration  with 
priority  populations  ser\'ed  by  the 
Network. 

j.  Develop  articles  for  publication  in 
peer-reviewed  journals  and/or  case 
studies  and  presentations  for  national/ 
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regional  meetings,  [eg.  National 
Tobacco  Prevention  and  Control 
Conference.  Tobacco  Training  Institute, 
and  regional  conferences). 

k.  Plan  workshops,  trainings  and  skill 
building  to  increase  capacity  to 
understand  and  address  issues  and 
implement  program  activities. 

1.  Conduct  a  joint  Network  activity  to 
coincide  with  a  national  conference, 
issue,  or  event  such  as  World  No 
Tobacco  Day.  the  Great  American 
Smokeout.  the  release  of  Surgeon 
General's  Reports,  MMWRs,  etc 

m.  Conduct  both  process  and  outcome 
evaluations  to  determine   f  "Annual 
Action  Plan  objectives  were  met  and  to 
measure  the  effectiveness  of  major 
activities. 

n.  Provide  a  full-time  employee  to 
direct  and  coordinate  proposed 
activities. 

2.  CDC  Activitws 

a.  Provide  consultation  and  technical 
assistance  in  the  planning, 
implementation  and  evaluation  of 
program  activities. 

b  Provide  up-to-date  information  that 
includes  diffusion  of  best  practices  and 
current  research  and  data  in  areas  of 
tobacco  use  prevention  and  control 

c.  Facilitate  communication  and 
activities  among  organizations  including 
holding  meetings,  conferences  and 
conference  calls 

d.  Assist  in  planning  workshops, 
trainings  and  skill  building  to  increase 
capacity  to  understand  and  address 
issues  and  implement  program 
activities. 

e.  Support  the  development  and 
maintenance  of  communications  and 
foster  the  transfer  of  information, 
successful  prevention  interventions  and 
program  models  between  the  grantees, 
the  States  and  national  partners 

E.  Application  Content 

Letter  of  Intent 

By  postmarked  date  )une  22.  2000 
submit  a  letter  of  intent  (LOl)  to  the 
Grants  Management  spe<:ialist  identified 
in  the  "Where  to  Obtain  Additional 
Information  "  section  of  this 
announcement.  The  LOl  must  identify 
the  name,  address,  telephone  number 
cmd  email  address  for  the  applicant 
organization.  Identify  possible 
organizations  of  collaboration,  the 
principal  investigators  name,  business 
address  and  telephone  number;  and.  the 
priority  population  served.  This 
information  will  be  used  to  enable  (]D(] 
to  determine  the  level  of  interest  in  this 
announcement 


Applications 

Use  the  information  in  the  Program 
Requirements,  Other  Requirements. 
Evaluation  Criteria  and  information 
below  to  develop  the  application 
content.  Your  application  will  be 
evaluated  on  the  evaluation  criteria 
listed,  so  it  is  important  to  follow  them 
in  laying  out  your  program  plan.  The 
narrative  should  be  no  more  than  20 
double-spaced  pages,  printed  on  one 
side,  with  one  inch  margins,  and 
unreduced  font. 

Applications  submitted  should 
include; 

1  Executive  Summary  (3—4  Pages  and 
Addendums  5  and  8) 

a  Describe  eligibility — type  of 
organization  and  the  priority  population 
served; 

b  Describe  need  for  the  project; 

c  Describe  applicant's  capaoility  to 
implement  the  proposed  project(s)/ 
activities; 

d  Describe  major  proposed  objectives 
and  activities; 

e  Provide  a  list  of  proposed 
organizations  that  will  be  included  in 
the  Network.  See  Addendum  7  in  the 
application  package  for  a  sample  of  the 
matrix  format. 

f  Completed  and  signed  copy  of 
.addendum  5  in  the  application  packet. 
Eligibility  Certification  Form 

2  Narrative  (Not  More  Than  20  Pages) 
a  Need 

(1)  Describe  the  need  for  tobacco 
prevention  and  control  in  the  specified 
priority  population 

(2)  Describe  the  need  for  and  benefits 
of  convening  a  tobacco  control  and 
prevention  national  Network  of 
organizations  serving  the  priority 
population. 

l3)  Describe  the  feasibility  of 
developing  programs  to  meet  the  needs 
of  the  spec;ified  priority  population. 

b.  Capacity 

Describe  relevant  experience  at  the 
National.  Regional  and  State  levels  that 
demonstrate  the  ability,  capacity,  and 
state  of  readiness  to  perform  the 
program  projects/activities,  including 
but  not  limited  to: 

(1)  Experience  facilitating,  building 
and  maintaining  workgroups,  coalitions, 
and  Networks  Include:  (a)  type  of 
constituents;  (b)  number  of  constituents; 
and  (c)  location  of  constituents 
(intercity,  rural,  multi-state) 

(2)  Experience  that  will  demonstrate 
the  capacity  and  state  of  readiness  to 
form  linkages  with  public  and  private 
agencies  including  Federal  agencies, 
State  and  local  health  departments,  and 
community-based  organizations. 


(3)  Experience  in  providing 
leadership  in  developing,  operating  and 
administering  health-related  programs, 
campaigns,  and  trainings  within  the 
respective  priority  population.  Be 
specific  (include  dates  and  number  of 
years)  about  experience  with  developing 
and  implementing  tobacco  prevention 
and  control  initiatives  and  whether  your 
public  health  experience  has  been  at  a 
local.  State,  multi-state  or  national  level. 

(4)  Experience,  in  general,  working 
with  the  priority  population. 

(5)  Describe  the  applicant's 
organizational  structure,  and  how  that 
structure  can  support  the  development 
of  a  tobacco  control  agenda  and 
Network  Submit  a  copy  of  the 
organizational  chart. 

(6)  Demonstrate  that  the  applicant  has 
at  least  two  years  experience  in 
operating  and  administering 
coordinated  tobacco  control  or  other 
public  health  programs  that  ser\'e  their 
priority  population  on  a  regional  (multi- 
state)  or  national  scale. 

(7)  Document  that  at  least  51  percent 
of  persons  on  the  governing  board  of  the 
lead  organization  are  members  of  or 
primarily  serve  the  priority  population. 

(8)  Submit  a  copy  of  the  applicant's 
tobacco  control  policy  or  a  letter  of 
commitment  from  the  organization's 
President  or  Executive  Director  to 
develop  one. 

(9)  Submit  a  copy  of  the 
organization's  purpose,  mission  and 
goals. 

(10)  Submit  a  copy  of  the  tax-exempt 
status  under  Section  501  (c)3.  if 
applicable.  (Addendum  5) 

(11)  Show  evidence  of  capacity  to 
carrv  out  fiduciary  responsibilities  over 
administration  and  management  of 
projects. 

c.  Five-Year  Vision 

Describe  your  five-year  vision  for 
achieving  the  tobacco  prevention  and 
control  goals  and  objectives  you  have 
identified.  Incorporate  Healthy  People 
2010  Objectives  for  decreasing  tobacco 
use.  recommendations  from  Surgeon 
Generals'  reports,  (if  applicable  to  the 
priority  population),  and  your  vision  for 
decreasing  tobacco-related  health 
disparities  within  the  priority 
populations. 

d   Annual  Action  Plan  (AAP) 

Provide  a  narrative  that  describes 
your  annual  action  plan.  In  addition  to 
the  narrative,  applicants  are  encouraged 
to  use  the  AAP  format  included  as 
Addendum  6  to  summarize  the  key 
elements  of  the  plan. 

The  AAP  should  include  the 
following: 


(1)  Objectives— state  SMART 
objectives,  provide:  Specific; 
Measurable;  Achievable;  Relevant;  and 
Time-phased  objectives  to  be 
accomplished  during  the  first  year. 
Describe  possible  barriers  to  or 
facilitators  for  reaching  each  objective 

(2)  Strategies  and  activities:  For  each 
objective,  describe  the  strategies  to  be 
used  and  activities  (in  detail)  to  be 
conducted  to  meet  the  objectives  and 
accomplish  the  recipient  activities. 
Include,  at  a  minimum,  the  following: 

(a)  Describe  plans  to  establish  a 
national  Network,  and  include  the  types 
of  partners  and  organizations  to  be 
recruited,  and  the  recruiting  process. 

(b)  Describe  the  process  for 
developing  a  report  that  identifies  and 
describes  strategies  and  opportunities  to 
reach  and  impact  the  pridrtty 
population  around  tobacco  control  and 
prevention  and  the  four  goal  areas  in  the 
priority  population. 

(c)  Describe  how  the  recipient  will 
build  the  capacity  of  Network  members. 

(3)  Timeline:  Ptovide  a  timeline  that 
identifies  major,  activities  and  assigns 
approximate  dates  for  their  inception 
and  completion. 

(4)  Tracking  progress:  Provide 
indicators  of  how  you  will  monitor  and 
track  progress  toward  accomplishing 
activities. 

(5)  Responsible  party:  What  person  or 
party  is  responsible  for  overseeing  the 
activity. 

The  annual  action  plan  may  include 
the  following: 

(1)  A  plan  to  establish  a  national 
Network,  and  include  the  types  of 
partners  and  organizations  to  be 
recruited,  and  the  recruiting  process. 

(2)  The  process  for  developing  a 
report  that  identifies  and  describes 
strategies  and  opportunities  to  reach 
and  impact  the  priority  population 
around  tobacco  use  prevention  and 
control. 

(3)  The  methods  that  will  be  used  to 
build  the  capacity  of  Network  members. 

(4)  Responsible  party  for  each  activity. 
Designate  who  among  the  collaborative 
will  oversee  the  process. 

(5)  Tmielines — identify  in  what 
quarter(s)  major  activities  will  be 
conducted. 

(6)  Evaluation  indicators — Provide 
indicators  of  how  you  will  monitor  and 
track  progress  toward  accomplishing 
activities. 

e.  Project  Management  and  Staffing  Plan 

(1)  Describe  how  you  will  manage  the 
project  to  accomplish  recipient 
activities.  Identify  challenges  you 
expect  will  arise  and  how  you  will 
problem  solve  to  overcome  them. 

(2)  Describe  the  proposed  project 
staffing.  Staffing  should  include  the 


commitment  of  at  least  two  full-time 
staff  members  to  provide  direction  for 
the  proposed  activities. 

(3)  Demonstrate  that  staff  members 
have  the  professional  backgroimd, 
experience,  and  organizational  support 
needed  to  fulfill  the  proposed 
responsibilities.  Include  curriculum 
vitae  (limit  to  2  pages)  for  each  staff 
member  and  job  descriptions  for  staff 
not  yet  identified. 

(4)  If  other  organizations  (through 
contracts  or  in  Ibnd  services)  will 
participate  in  the  collaborative  and 
proposed  activities,  provide  the  name(s) 
of  the  organization(s),  the  capacity  of 
the  organization's  staff,  and  their  roles 
in  carrying  out  the  proposed  activities. 

f.  Collaborative  and  Network  Activities 

(1)  Describe  the  specific  agencies, 
organizations  and  individuals  with 
whom  collaboration  is  being  conducted 
and  whom  you  will  invite  to  join  the 
national  Network.  In  addition,  list  up  to 
10  stakeholders  that  you  perceive  as 
most  critical  for  planning  and 
implementing  your  five-year  vision. 
Describe  why  each  is  important. 

(2)  Describe  how  collaborators  were 
and  will  be  involved  in  designing, 
implementing  and  providing  input  into 
activities.  Be  specific  about  their  role 
and  the  activities  in  which  you  will  seek 
collaboration. 

(3)  Provide  evidence  of  collaborative 
relationships  with  at  least  two  (2)  other 
organizations  on  the  development  and 
implementation  of  this  program. 

(4)  Provide  supporting  documents 
and/or  letters  of  support  from  other 
potential  agency  and/or  organizational 
partners. 

g.  Evaluation  of  the  Annual  Action  Plan 
Goals  and  Objectives 

Provide  a  description  of  the 
evaluation  and  monitoring  process  to  be 
used  to  track  and  measure  progress  in 
meeting  objectives  in  the  annual  action 
plan.  The  evaluation  plan  should 
include  the  means  of  tracking  and 
measuring  the  objectives,  activities,  and 
the  collaborative  work  with  Network 
partners,  and  any  other  relevant  process 
or  outcome  measures.  Describe  how  the 
results  will  be  reported  and  used. 
Designate  who  will  oversee  the 
evaluation  design  and  process. 

h.  Budget  and  Accompanying 
Justification 

Provide  a  line  item  budget  and 
detailed  justification  for  the  first  year. 
The  budget  should  be  consistent  with 
stated  goals  and  plaimed  activities 
outlined  in  the  annual  action  plan.  To 
the  exient  necessary  applicants  are 


encouraged  to  include  budget  items  for 
the  following: 

(1)  If  needed — a  computer,  modem, 
communicating  software,  and  a 
dedicated  telephone  line  to  support 
routine  participation  in  accessing  and 
downloading  information  and 
conmiimicating  with  partners  via  the 
Internet. 

(2)  Travel  for  the  following  meetings: 

(a)  Two  individuals  to  participate  in 
the  annual  three-day  National  Tobacco 
Control  Conference; 

(b)  Two  individuals  for  two  trips  to 
Atlanta  to  attend  a  two-day  CDC 
sponsored  training  or  teclmical 
assistance  workshop; 

(c)  Two  individuals  to  attend  the  five- 
day  CDC  Tobacco  Use  Training 
Institute. 

(d)  One  individual  to  attend  up  to  a 
three-day  regional  training  in  South 
Carolina 

(e)  Travel  for  members  to  attend  one 
to  two  Network  meetings.  Location  will 
be  determined  by  the  applicant. 

If  proposed  contractors  are  known  at 
the  time  of  the  application,  provide  the 
following: 

(a)  Name  of  contractor/consultant 

(b)  Method  of  selection 

(c)  Scope  of  service 

(d)  Period  of  performance 

(e)  Detailed  budget 

(f)  Method  of  accountability 

F.  Submission  and  Deadlines 

Letter  of  Intent 

By  postmarked  date  June  22.  2000. 
submit  a  letter  of  intent  (LOl)  to  the 
Grants  Management  specialist  identified 
in  the  "Where  to  Obtain  Additional 
Information"  section  of  this 
announcement.  This  information  will  be 
used  to  enable  CDC  to  determine  the 
level  of  interest  in  this  announcement. 

Application 

Submit  the  original  and  two  copies  of 
PHS  5161-1  (OMB  0937-0189).  By 
postmarked  date  July  17.  2000,  submit 
the  application  and  appropriate 
information  addressing  sections  1  and  2 
below  to  the  Grants  Management 
Specialist  identified  in  the  "Where  to 
Obtain  Additional  Information"  section 
of  this  application. 

Deadline:  Applications  will  be 
considered  as  meeting  the  deadline  if 
they  are  either: 

(a)  Received  on  or  before  the  deadline 
date;  or 

(b)  Postmarked  on  or  before  the 
deadline  date. 

(Applicants  must  request  a  legibly  dated 
U.S.  Postal  Service  postmark.  Private 
metered  postmarks  shall  not  be 
acceptable  as  proof  of  timely  mailing) 
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Lite  Applications:  Applications 
which  (It)  not  mw)t  tht»  criteria  in  (a)  or 
(b)  above  are  considert-d  late 
applii;ations,  wdl  not  be  considered, 
and  will  be  returned  to  the  applicant. 

G.  Evaluation  Criteria 

Each  application  will  be  evaluated 
individually  aj^ainst  the  following 
i:riteria  by  an  independent  review  group 
appointed  bv  Q'.Di'.. 

\.  Need  (10  Percent) 

The  extent  to  which  the  applicant 
identifies  and  justifies  the  ntwd  for 
tobacco  prevention  and  control,  and 
includes  data  and  other  supporting 
evidence  of  tobacc;o  use  in  the  priority 
population  and  problems  involving 
environmental  tobac;co  smoke,  access  to 
tobacco,  tobacco  industry  advertising, 
tobacco  use  cessation  and/or  tobacco- 
related  health  disparities  within  the 
priority  population 

The  extent  to  whit  h  the  applicant 
describes  how  a  national  Network  of 
partners  can  help  advance  the  tobacco 
control  movement  within  the  priority 
population 

2  Clapacitv  (25  Percent) 

The  extttnt  to  which  the  applicant 
demonstrates  the  t;apacity  and  ability 
and  state  of  readiness  of  their 
organization  and  i:ollaborators  to 
establish  and  maintain  a  national 
Network,  and  to  facilitate  building 
capacity  of  Network  members, 
producing  a  report,  and  developing  a 
major  tobacco  control  initiative 

a.  The  extent  to  which  the  applicant 
describes  the  history,  nature,  and  its 
relevant  experience  in  organizing  and 
facilitating  the  work  of  large  groups. 

b  The  extent  to  which  the  applicant 
describes  its  linkages  with  Federal 
agencies.  State  and  local  health 
departments,  and  community-based 
organizations 

c.  The  extent  to  which  the  applicant 
and  members  of  the  collaborative 
document  its  experiences  and  successes 
in  operating  and/or  administering  a 
tobacco  control  or  other  public  health 
program  serving  the  priority  population 
The  extent  to  which  the  experience  is 
on  a  National.  Regional  or  State  level 
Two  years  of  relevant  experience  is 
needed 

d.  Document  that  at  least  51  percent 
of  persons  on  the  governing  board  of  the 
lead  organization  are  members  of  or 
primarily  serve  the  priority  population 

e  The  extent  to  which  the  applicant 
documents  its  experiences  and 
succes.ses  in  the  fiduciary 
administration  and  management  of 
comparable  projects. 


f.  The  extent  to  which  the  applicant 
and  members  of  the  collaborative 
demonstrate  a  primary  and  working 
relationship  with  the  priority 
population  to  achieve  a  desired 
outcome. 

g.  The  extent  to  which  the  applicant 
or  organizations  making  up  the 
collaborative  have  at  least  two  years 
experience  as  the  lead  or  organizing 
body  charged  with  convening  multiple 
organizations 

n  The  extent  to  which  the  applicant 
demonstrates  that  the  organizational 
structure,  mission,  and  policy,  (or  in  the 
absence  of  a  policy — a  letter  from  the 
Director  committing  to  the  development 
of  a  tobacco  control  policy),  will 
support  the  purpose  of  this  project. 

.)   Five-year  Vision  (5  Percent) 

The  extent  to  which  the  applicant 
articulates  the  vision,  seeks  meaningful 
(  hanges  for  a  five-year  period,  and  ties 
the  vision  to  the  Healthy  People  2010 
(Objectives. 

4  Annual  Action  Plan  (15  Percent) 

a  The  extent  to  which  the  objectives 
are  realistic  and  related  to  identified 
nf«eds  and  purpose  of  the  program. 

b  The  extend  to  which  activities  are 
realisti(  and  feasible  and  will  help 
accomplish  the  objectives. 

c  The  extent  to  which  there  are 
realistic  plans  to  establish  a  national 
Network,  a  realistic  process  to  develop 
and  disseminate  reports  that  identify 
and  describe  strategies  and 
opportunities  for  reaching  and/or 
impacting  the  identified  population. 

5  Collaborative  and  Network  Activities 
(20  Percent) 

a  The  extent  to  which  the  applicant 
formed  and  worked  with  a  collaborative 
of  at  least  2  other  organizations  in 
planning  the  application,  and  provides 
memoranda  of  agreement  or  other 
documents  as  evidence  of  agreed-upon 
i;ollaborative  relationships 

b.  The  extent  to  which  the  applicant 
will  involve  others  in  planning, 
implementing  and  evaluating  activities 
throughout  the  project  period. 

c.  The  extent  to  which  the  applicant 
proposes  to  be  inclusive  and  to  recruit 
organizations  into  the  Network  with 
diverse  skills  and  knowledge  and  that 
serve  diverse  populations. 

d.  The  extent  to  which  the  applicant 
includes  commitment  letters  and  letters 
of  support  from  diverse  groups  of 
partners,  including  organizations  with 
experience  in  tobacc:o  control 

e.  The  extent  to  which  the  applicant 
proposes  to  work  with  State  tobacco 
control  programs  to  reach  the  primary 
priority  population. 


6.  Project  Management  and  Staffing  Plan 
(15  Percent) 

a  The  extent  to  which  the  applicant 
identifies  staff  that  have  the 
responsibility,  capability,  and  authority 
to  carry  out  the  activities,  as  evidenced 
by  job  descriptions,  curriculum  vitae, 
and  descriptions  or  memorandum  of 
understandings  with  collaborating 
agencies. 

b  The  extent  to  which  the  plan  to 
manage  the  project  and  to  overcome 
challenges  is  logical,  resourceful,  and 
adequate  to  accomplish  the  purpose  of 
the  project. 

7.  Evaluation  (10  Percent) 

The  extent  to  which  the  applicant 
realistically  and  adequately  proposes  to 
measure  progress  in  tracking  and 
meeting  objectives  and  presents  a 
reasonable  plan  for  obtaining  data, 
reporting  the  results  and  using  the 
results  for  programmatic  decisions. 

8  Budget  and  Accompanying 
lustification  (Not  Scored) 

The  extent  to  which  the  budget  is 
reasonable,  itemized,  clearly  justified 
and  consistent  with  the  work  plan  and 
intended  u.se  of  funds. 

H.  Other  Requirements 

Technical  Reporting  Requirements 

Provide  CDC  with  the  original  plus 
two  copies  of: 

1.  Progress  reports  (semiannual) 

2  Financial  status  report,  no  more 
than  90  days  after  the  end  of  the  budget 
period. 

3.  Final  financial  report  and 
performance  report,  no  more  than  90 
days  after  the  end  of  the  project  period. 

Send  all  reports  to  the  Grants 
Management  Specialist  identified  in  the 
"Where  to  Obtain  Additional 
Information"  section  of  this 
announcement. 

For  descriptions  of  the  following 
Other  Requirements,  see  Addendum  1 
in  the  application  package.  Some  of  the 
more  complex  requirements  have  some 
additional  information  provided  below: 
AR-7— Executive  Order  12372  Review 
AR-10 — Smoke-Free  Workplace 

Requirements 
AR-11— Health  People  2010  . 
AR-12 — Lobbying  Restrictions 
AR-15— Proof  of  Non-Profit  Status 

I.  Authority  and  Catalog  of  Federal 
Domestic  Assistance  Number 

This  program  is  authorized  under 
Section  301(a).  317{k)(2),  241(a).  and 
247b(k)(2)  of  the  Public  Health  Service 
Act,  as  amended.  The  Catalog  of  Federal 
Domestic  Assistance  number  is  93.283. 
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).  Where  To  Obtain  Additional 
Information 

To  receive  additional  written 
information  and  to  request  an 
application  kit,  call  1-888-GRANTS4 
(1-888-472-6874).  You  will  be  asked  to 
leave  your  name  and  address  and  will 
be  instructed  to  identify  the 
Announcement  number  of  interest. 

If  you  have  questions  after  reviewing 
the  contents  of  all  the  documents, 
business  management  technical 
assistance  may  be  obtained  from: 
Nealean  Austin,  Grants  Management 
Specialist,  Grants  Management  Branch, 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control  and  Prevention, 
Room  3000,  2920  Brandywine  Road, 
Atlanta,  GA  30341-4146,  Telephone 
number:  (770)  488-2754,  FAX:  (770) 
48&-2 777,  Email  address:  neal@cdc.gov 

This  and  other  CDC  announcements 
can  be  found  on  the  CDC  Homepage 
Internet  address:  http://wrww.cdc.gov. 

For  program  technical  assistance, 
please  contact: 

Michele  Williams,  Project  Officer, 
Program  Services  Branch,  Office  on 
Smoking  and  Health,  Centers  for 
Disease  Control  and  Prevention,  4770 
Buford  Hwy.,  NE,  Atlanta,  GA  30341- 
3717,  Telephone  number:  (770)  488- 
1207,  Email  address:  muwO@cdc.gov 
or 
Victor  Medrano,  Project  Officer, 
Program  Services  Branch,  Office  on 
Smoking  and  Health,  Centers  for 
Disease  Control  and  Prevention,  4770 
Buford  Hwy.,  NE,  Atlanta,  GA  30341- 
3717,  Telephone  number:  (770)  488- 
1125.  Email  address:  vdm6@cdc.gov 

Dated;  May  26.  2000. 
John  L.  Williams, 

Director.  Procurement  and  Grants  Office, 

Centers  for  Disease  Control  and  Prevention 

ICDC). 

|FR  Doc.  00-13799  Filed  6-1-00;  8:45  am] 

BILLlNO  CODE  4163-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

[Program  Announcement  No.  OCS  2000-08] 

Fiscal  Year  2000  Training,  Technicai 
Assistance  and  Capacity-Building 
Program;  Availability  of  Funds  and 
Request  for  Applications 

AGENCY:  Office  of  Community  Services 
(OCS),  Administration  for  Children  and 
Families  (ACF),  Department  of  Health 
and  Human  Services  (DHHS). 
ACTION:  Request  for  Applications  under 
the  Office  of  Community  Services' 


Training,  Technical  Assistance  and 
Capacity-Building  Program. 

SUMMARY:  The  Office  of  Community 
Services  announces  that  competing 
applications  will  be  accepted  for  new 
grants  pursuant  to  the  Secretary's 
authority  under  Section  674(b)  of  the 
Community  Services  Block  Grant 
(CSBG)  Act,  as  amended  by  the 
Community  Opportunities, 
Accountability,  and  Training,  and 
Educational  Services  (Coats)  Human 
Services  Reauthorization  Act  of  1998, 
(Pub.  L.  105-285).  This  program 
aimouncement  consists  of  seven  parts. 
Part  A  provides  information  on  the 
legislative  authority  and  defines  terms 
used  in  the  program  announcement. 
Part  B  describes  the  purposes  of  the 
program,  the  priority  areas  that  will  be 
considered  for  funding,  and  which 
organizations  are  eligible  to  apply  in 
each  priority  area.  Part  C  provides 
details  on  application  prerequisites, 
anticipated  amounts  of  funds  available 
in  each  priority  area,  estimated  number 
of  grants  to  be  awarded,  and  other  grant- 
related  information.  Part  D  provides 
information  on  application  procedures 
including  the  availability  of  forms, 
where  to  submit  an  application,  criteria 
for  initial  screening  of  applications,  and 
project  evaluation  criteria.  Part  E 
provides  guidance  on  the  content  of  an 
application  package.  Part  F  provides 
instructions  for  completing  an 
application.  Part  G  details  post-award 
requirements. 

Closing  Date:  The  closing  date  for 
submission  of  applications  is  July  19, 
2000.  Applications  postmarked  after  the 
closing  date  will  be  classified  as  late. 
Applications  that  are  handcarried  will 
be  classified  as  late  if  they  are  received 
after  4:30  p.m.,  EST,  on  the  deadline 
date.  Applicants  are  cautioned  to 
request  a  legibly  dated  U.S.  Postal 
Service  postmark  or  to  obtain  a  legibly 
dated  receipt  from  a  commercial  carrier 
or  U.S.  Postal  Service.  Private  metered 
postmarks  shall  not  be  accepted  as  proof 
of  timely  mailing.  Detailed  application 
submission  instructions,  including 
addresses  where  applications  must  be 
sent  £u^  found  in  Part  D  of  this  program 
announcement. 

FOR  FURTHER  INFORMATION  CONTACT: 

Margaret  Washnitzer,  Director,  Division 
of  State  Assistance,  Office  of 
Community  Services,  Administration 
for  Children  and  Families,  370  L'Enfant 
Promenade,  SW,  Washington,  DC  20447 
(202)  401-9343.  This  program 
announcement  is  accessible  on  the  OCS 
web  site  for  reading  or  downloading  at: 
http://wwrw.acf.dhhs.gov/programs/ocs/ 
kitsl.htm 


Additional  copies  of  this  program 
announcement  can  be  obtained  bv 
calling  (202)  401-4787. 

The  Catalog  of  Federal  Domestic 
Assistance  number  is  "93.570."  This 
Program  announcement  title  is 
"Training,  Technical  Assistance,  and 
Capacity-Building  Program." 

Part  A — Preamble 

1.  Legislative  Authority 

Section  674(b)(2)  of  the  Community 
Services  Block  Grant  (CSBG)  Act  of 
1981,  (Pub.  L.  97-35)  as  amended  by  the 
Coats  Human  Services  Reauthorization 
Act  of  1998,  (Public  Law  105-285) 
authorizes  the  Secretary  of  Health  and 
Human  Services  to  utilize  a  percentage 
of  appropriated  funds  for  training, 
technical  assistance,  planning, 
evaluation,  performance  measurement, 
monitoring  to  correct  programmatic 
deficiencies  of  eligible  entities, 
reporting  and  data  collection  activities 
related  to  programs  or  projects  carried 
out  under  the  CSBG  Act .  'The  Secretary' 
may  carry  out  these  activities  through 
grants,  contracts,  or  cooperative 
agreements.  For  the  purpose  of 
improving  program  quality  (including 
quality  of  financial  management 
practices),  management  information  and 
reporting  systems,  and  measurement  of 
program  results,  and  for  the  purpose  of 
ensuring  responsiveness  to  identified 
local  needs,  the  Secretary'  is  required  to 
distribute  funds  directly  to  eligible 
entities,  or  statewide  or  local 
organizations  or  associations  with 
demonstrated  expertise  in  providing 
training  to  individuals  and 
organizations  on  methods  of  effectively 
addressing  the  needs  of  low-income 
families  and  communities.  The 
Secretary  may  carry'  out  the  remaining 
activities  through  appropriate  entities. 

The  process  for  determining  the 
technical  assistance,  training  and 
capacity-building  activities  to  be  carried 
out  must  (a)  ensure  that  the  needs  of 
Community  Action  Agencies  and 
programs  relating  to  improving  program 
quality,  including  financial  management 
practices,  are  addressed  to  the 
maximum  extent  feasible:  and  (b) 
incorporate  mechanisms  to  ensure 
responsiveness  to  local  needs,  including 
an  on-going  procedvu-e  for  obtaining 
input  from  State  and  national  networks 
of  eligible  entities.  Thus,  the  CSBG 
Monitoring  and  Assessment  Task  Force 
(MATF)  continues  to  focus  on 
implementation  of  the  Results-Oriented 
Management  and  Accountability 
(ROMA)  system  to  increase  program 
quality  and  management  within  the 
Community  Services  Network.  The  Task 
Force  has  taken  a  comprehensive 
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approach  to  monitoring  including 
establishing  national  goals  and  outcome 
measures;  reviewing  data  needs  relevant 
to  these  outcome  measures;  and 
assessing  technical  assistance  and 
training  provided  toward  capacity 
building  within  the  C;ommunity 
Services  Network. 

2.  Definitions  of  Terms 

For  purposes  of  the  FY  2000  CSBG 
Training,  Technical  Assistance  and 
(Opacity-Building  Program,  the 
following  definitions  apply: 

Eligible  entity  means  any  organization 
that  was  officially  designated  as  a 
community  action  agency  (CAA)  or  a 
community  action  program  under 
Section  673(1)  of  the  Community 
Services  Block  Grant  Act.  as  amended 
by  the  Human  Services  Amendments  of 
li994  (Pub.  L.  103-252).  and  meets  all 
the  requirements  under  Section  B76B  of 
the  CSBCJ  Act.  as  amended  by  the  Coats 
Human  Services  Reauthorization  Act  of 
1998.  All  eligible  entities  are  current 
recipients  of  Community  Services  Blo<;k 
Grant  funds,  including  migrant  and 
seasonal  farmworker  organizations  that 
received  CSBG  funding  in  the  previous 
fiscal  year  In  cases  where  eligible  entity 
status  is  unclear,  a  final  determination 
will  be  made  by  (X:S/AC;F 

Performance  Measure  is  a  tool  used  to 
(ibjoctively  assess  how  a  program  is 
acc:omplishing  its  mission  through  the 
doliverv  of  produc:ts.  services,  and 
activities. 

Outcome  Measures  are  indicators, 
which  focus  on  the  direct  results  one 
wants  to  have  on  customers. 

Results-Oriented  Management  and 
Accountability  System  I  ROMA  I  is  a 
partnership  approach  to  the 
administration  of  the  (;ommunity 
Services  Block  Grant  program.  It 
involves  setting  goals  and  strategies  for 
developing  plans  and  techniques  that 
focus  on  a  results-oriented  performance 
based  model  for  management 

Training  is  an  educational  ac:tivitv  or 
event  which  is  designed  to  impart 
knowledge,  understanding,  or  increase 
the  development  of  skills.  Such  training 
activities  may  be  in  the  form  of 
assembled  events  such  as  workshops, 
seminars,  or  conferences  or  programs  of 
self-instructional  activities. 

Technical  assistance  is  an  activity, 
generally  utilizing  the  services  of  an 
expert  (often  a  peer),  aimed  at 
enhancing  capacity,  improving 
programs  and  systems,  or  solving 
specific  problems.  Such  services  may  be 
provided  proactivelv  to  improve 
systems  or  as  an  intervention  to  solve 
specific  problems.  Telephone  or  t)th(?r 
communications  systems  may  provide 
services  on-site. 


State  means  all  of  the  States  and  the 
District  of  Columbia.  Except  where 
specificallv  noted,  for  purposes  of  this 
program  announcement,  it  also  means 
Territory. 

Territory  refers  to  the  Commonwealth 
of  Puerto  Rico,  the  United  States  Virgin 
Islands,  Guam,  and  American  Samoa, 
and  the  Commonwealth  of  the  Northern 
Mariana  Islands 

Local  service  providers  are  local 
public  or  private  non-profit  agencies 
that  receive  Community  Services  Block 
Grant  funds  from  States  to  provide 
services  to,  or  undertake  activities  on 
behalf  of  low-income  people. 

Nationwide  refers  to  the  scope  of  the 
technical  assistance,  training,  data 
collection,  or  other  capacity-building 
projects  to  be  undertaken  with  grant 
funds.  Nationwide  projects  must 
provide  for  the  implementation  of 
technical  assistance,  training  or  data 
collection  for  all  or  a  significant  number 
of  States,  and  the  local  service  providers 
who  administer  CSBG  funds. 

Statewide  refers  to  training,  technical 
assistance  and  other  capacity-building 
activities  undertaken  with  grant  funds 
and  available  to  one  or  more 
Community  Action  Agencies  in  a  State, 
as  needed  and  appropriate. 

(Community  Services  Network  refers  to 
the  various  organizations  involved  in 
planning  and  implementing  programs 
funded  through  the  Community 
Services  Block  Grant  or  providing 
training,  technical  assistance  or  support 
to  them.  The  network  includes  local 
Community  Action  Agencies  and  other 
eligible  entities;  State  CSBG  offices  and 
their  national  association;  CAA  State, 
n-gional  and  national  associations;  and 
related  organizations  which  collaborate 
and  participate  with  Community  Action 
Agencies  and  other  eligible  entities  in 
their  efforts  on  behalf  of  low-income 
people. 

Program  technology  exchange  refers 
to  the  process  of  sharing  expert 
technical  and  programmatic 
infcjrmation.  models,  strategies  and 
approaches  among  the  various  partners 
in  the  Community  .Services  Network. 
This  may  be  done  through  written  case 
studies,  guides,  seminars,  technical 
assistance,  and  other  mechanisms. 

Capacity-building  refers  to  activities 
that  assist  Community  Action  Agencies 
and  other  eligible  entities  to  improve  or 
enhance  their  overall  or  specific 
capability  to  plan,  deliver,  manage  and 
evaluate  programs  efficiently  and 
effectively  to  produce  results.  This  may 
include  upgrading  internal  financial 
management  or  computer  systems, 
establishing  new  external  linkages  with 
other  organizations,  improving  board 
functioning,  adding  or  refining  a 


program  component  or  replicating 
techniques  or  programs  piloted  in 
another  local  community,  or  other  cost 
effective  improvements. 

Regional  Networks  refers  to  CAA  State 
Associations  within  a  region. 

Part  B — Purposes/Program  Priority 
Areas 

The  principal  purpose  of  this  T&TA 
funding  is  to  stimulate  and  support 
planning,  training,  technical  assistance 
and  data  collection  activities  that 
strengthen  the  Community  Services 
Network.  New  and  revised  techniques 
and  tools  are  needed  to  fundamentally 
change  the  way  the  Network  does 
business  on  a  daily  basis. 

In  addition,  there  are  specific  changes 
in  the  CSBG  Act  as  amended  in  1998 
that  mandate  that  OCS  implement  data 
collection  and  performance 
measurement  systems  by  Fiscal  Year 
2001.  The  system  developed  under  the 
leadership  of  OCS  is  called  the  Results- 
Oriented  Management  and 
Accountability  system  (ROMA). 
Technical  assistance  and  training 
activities  described  in  this  program 
announcement  are  also  impacted  by  the 
Government  Performance  and  Results 
Act  of  1993  (Pub.  L.  103-62).  which 
requires  that  Federal  programs  describe 
expected  program  outcomes,  and  by  the 
National  Monitoring  and  Assessment 
Task  Force  (MATF)  established  by  the 
Director  of  the  Office  of  Community 
Services  (OCS)  to  develop  and 
implement  a  process  (ROMA)  to  assist 
the  Community  Services  Network  to 
manage  for  results.  Thus,  the 
importance  of  strong  technical 
assistance,  training,  planning  and  data 
collection  is  essential  to  ensure  a 
results-oriented  strategy  for  the 
management  and  delivery  of  services  to 
low-income  people. 

OCS  is  soliciting  applications  that 
implement  these  legislative  mandates  in 
a  systematic  manner  on  a  nationwide, 
statewide  or  local  basis,  as  appropriate 
to  the  priority  area.  OCS  believes  that 
identifying  training  and  technical 
assistance  needs  requires  substantial 
involvement  of  eligible  entities  working 
in  partnership  at  local.  State  and 
national  levels.  OCS  also  anticipates 
that  the  recipients  of  awards  under  the 
FY  2000  Training.  Technical  Assistance 
and  Capacity-Building  Program  can  be 
expected  to  implement  the  approved 
project(s)  without  substantial  Federal 
agency  involvement  and  direction. 
Therefore,  funds  will  be  provided  in  the 
form  of  grants. 

Activities  under  Sub-Priority  Areas 
1.1,  National  Training  and  Technical 
Assistance,  and  2.4.  Strengthening  CAA 
Capacity  on  Legal  Issues  Toward 
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Problem  Solving  will  be  carried  out 
under  a  continuation  grant  in  FY  2000 
without  further  competition,  and  are 
included  in  the  Availability  of  Funds 
section  of  this  announcement.  The 
National  Association  of  Community 
Action  Agencies  is  the  grantee  for  Sub- 
Priority  Area  1.1  and  CAPLAW  for  Sub- 
Priority  Area  2.4. 

Priority  areas  of  the  Office  of 
Community  Services'  Fiscal  Year  2000 
Training,  Technical  Assistance  and 
Capacity-Building  Program  are  as 
follows: 

Priority  Area  1.0:  Training  and 
Technical  Assistance  for  the 
Community  Services  Network 

Sub-Priority  Areas 

1 . 1  National  Training  and  Technical 
Assistance 

1.2  Statewide  Partnership  Grants  to 
Implement  ROMA 

1.3  Technical  .Assistant!^  for  Special 
initiatives 

1.4  Technical  Assistance  to  Measure  Civic/ 
Social  Capital  Development 

l.,5     Leadership  Development 

This  priority  area  addresses  the 
development  and  implementation  of 
coordinated,  comprehensive, 
nationwide  or.  where  appropriate, 
statewide  training  and/or  technical 
assistance  programs  to  assist  State  CSBG 
staff,  staff  of  State  and  regional 
organizations  representing  eligible 
entities,  and  staff  of  local  service 
providers  which  receive  funding  under 
the  CSBG  Act,  to  acquire  the  skills  and 
knowledge  needed  to  plan,  administer, 
implement,  monitor,  and  evaluate 
programs  designed  to  ameliorate  the 
causes  of  poverty  in  local  communities. 
Proposals  should  include  a  description 
of  how  the  applicant  will  collaborate 
with  State  CSBG  staff  and  local  service 
providers. 

Sub-Priority  Area  1.1:  National  Training 
and  Technical  Assistance 

Training  and  technical  assistance 
under  this  sub-priority  area  are  being 
supported  as  a  continuation  grant  in  FY 
2000  and.  therefore,  will  not  be 
competed. 

Sub-Priority  Area  1.2:  Statewide 
Partnership  Grants  To  Implement 
ROMA 

The  purpose  of  this  sub-priority  area 
is  to  provide  training  and  technical 
assistance  to  Community  Action 
Agencies  in  implementing  ROMA  State 
CAA  Associations,  in  partnership  with 
State  CSBG  Administrators,  are  eligible 
to  apply  for  grants  under  this  sub- 
priority  area.  An  applicant  will  be 
considered  under  this  sub-priority  area 
only  if  90  percent  of  the  CAAs  in  the 


State  have  begun  implementing  ROMA 
at  the  time  the  applicant's  proposal  is 
written.  All  eligible  entities  must 
provide  evidence  that  there  has  been 
coordination  with  the  appropriate  State 
CSBG  office  in  developing  their 
applications.  OCS  is  particularly 
interested  in  train-the-trainer  curricula 
and  implementation  strategies. 
Consideration  will  be  given  to 
partnerships,  which  have  demonstrated 
statewide  train-the-trainer  capacity  and 
wish  to  broaden  their  outreach  to  other 
selected  States.  These  statewide  grants 
will  be  awarded  to  one  entity  per  State. 

Eligible  applicants:  State  CAA 
Associations,  in  partnership  with  State 
CSBG  Administrators. 

Sub-Priority  Area  1.3:  Technical 
Assistance  for  Special  Initiatives 

Issues  of  crime,  violence,  drug  abuse, 
unemployment,  poverty,  family 
breakdown,  and  inadequate  education 
and  training  of  many  young  people  to 
attain  productive  employment  in  an 
increasingly  technological  labor  market, 
threaten  the  safety  and  viability  of  many 
urban  communities.  Grantees  funded 
under  this  sub-priority  area  will  provide 
technical  assistance  to  CAAs  to  assist 
them  in  developing  and  implementing 
collaborative  community-wide 
strategies,  effective  organizational 
working  relationships,  and  special 
initiatives  among  CAAs  and  other 
organization(s)  focusing  on  issues  of 
crime,  violence,  family  breakdowns, 
drug  abuse  and  poverty  in  a  culturally 
sensitive  way.  Emphasis  will  be  on 
assisting  CAAs  to  assist  in  developing 
minority  leadership  and  bring  together 
the  various  community,  business,  labor, 
voluntary,  educational,  civil  rights,  and 
governmental  sectors  required  to 
develop  model  local  strategies  to 
improve  conditions  in  low-income, 
urban  conun unities.  Applicants  are 
encouraged  to  develop  applications  in 
collaboration  with  at  least  one  other 
national  private,  non-profit 
organization,  which  has  a  substantial 
track  record  in  formulating  strategies  to 
improve  conditions  in  low-income 
urban  communities.  This  nationwide 
training  and  technical  assistance 
program  should  be  designed  as  a  3  year 
project.  Funding  for  years  2  and  3  will 
be  contingent  upon  the  avaulability  of 
funds  and  the  agency's  priorities. 

Eligible  applicants:  Private  non-profit 
organizations  in  collaboration  with  a 
national  organization. 

Sub-Priority  Area  1.4:  Technical 
Assistance  to  Measure  Civic/Social 
Capital  Development 

Civic  capital  refers  to  the 
relationships  and  affiliations — social 


networks,  norms,  obligations, 
expectations,  and  information 
channels — that  enable  community 
stakeholders  to  coordinate  their 
resources  to  address  mutual  problems. 
Empirical  studies  suggest  that 
improvements  in  community  conditions 
and  the  social,  economic,  and  physical 
well-being  of  residents  are  closely 
associated  with  the  extent  of  civic 
capital  in  that  community.  Commiuiities 
experiencing  socio-economic  distress 
typically  lack  strong  neighborhood 
institutions  and  associations  that  serve 
as  centers  for  civic  activity;  residents 
suffer  isolation,  disengaged  from  the 
broader  society,  supportive  institutions, 
and  one  another. 

Elements  of  the  ROMA  Community 
Goals  and  Community  Scaling  Tool 
reflect  the  important  role  of  CAAs  in 
developing  civic  capital.  Historically, 
CAAs  provided  a  nexus  for  individuals 
and  community  organizations  to  engage 
in  mutual  problemsolving.  In  more 
recent  years,  funding  requirements  and 
scarce  resources  shifted  CA.^  priorities 
toward  delivering  direct  ser\'ices. 

OCS  seeks  to  promote  conununitv 
action  network  efforts  in  conceiving  and 
implementing  strategies  that  strengthen 
civic  capital  within  communities.  OCS 
will  fund  one  or  more  projects  that 
address  this  issue  in  a  pragmatic, 
practitioner-oriented  manner,  providing 
operational  tools  for  C.A.\s.  Proposals 
may  focus  on:  (1)  Identif\'ing  lessons 
from  case  studies  of  current  community- 
based  efforts  to  enhance  civic  capital; 
(2)  preparing  a  manual  on  planning, 
organizing,  and  undertaking  various 
approaches  to  civic  capital  development 
in  different  community  contexts:  (3) 
assessing  the  roles  and  relationships 
among  community  organizations, 
neighborhood  governance  systems,  and 
local  government  in  developing  civic 
capital:  (4)  preparing  and  utilizing 
measures  of  civic  capital;  (5) 
undertaking  demonstration  projects  to 
increase  participation  of  community 
residents  in  civic  activity;  or  (6)  other 
projects  which  help  CAAs  to  advance 
the  field  of  civic  capital  development. 
Applications  from  partnerships  of 
organizations  with  collective  experience 
in  development,  operation, 
documentation,  and  evaluation  of 
comprehensive  community-building 
initiatives  are  encouraged.  Such 
collaborations  may  include:  CAAs. 
community  groups  and  associations, 
schools,  religious  institutions,  service 
providers,  policy  research  institutes, 
local  foimdations,  or  already  formed 
community  partnerships  which  team 
with  national  organizations,  e.g.,  Free  to 
Grow  Initiative  which  focuses  on 
building  stronger  communities  as  away 
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to  battle  A  vari«tv  of  substance  abuses 
with  Head  Start  and  Robert  Wood 
Johnson  Foundation 

Applicant  CAAs  should  have  a 
demonstrated  ability  to  brin^  multiple 
stakeholders  together  in  order  to  address 
common  issues  or  problems  and 
experience  in  the  use  of  scales  to 
measure  community-level  outcomes. 
Applicants  should  inc:lude  a  plan  that 
describes  how  results  will  be  shared 
with  the  Community  Services  Network. 

Elifiiblf  applicants:  Community 
Action  Agencies  or  CAAs  in  partnership 
with  other  organizations/institutions 

Sub-Priority  Arna  1.5:  Leadership 
Development 

Periodically  institutions  and 
organizations  need  to  change  if  they  are 
to  remain  vital  The  ability  to  recognize 
this  need  and  to  facilitate  the 
development  of  new  visions  to  bring 
about  change  is  called  leadership.  No 
matter  how  large  or  small  an 
organization,  it  needs  leadership  to 
survive  OCS  is  interttsted  in  funding 
effet:tive  models  of  leadership  training 
specifically  adapted  to  the  needs  of  th(' 
CAA  network  in  the  new  millennium 
The  proposed  model  needs  to  have  the 
capacity  to  serve  a  two  or  three  region 
area,  meeting  both  rural  anil  urban 
n»H'ds   Applicants  wdl  be  funded  for 
three  vears  and  must  be  able  to  providt' 
leadership  training  to  all  State  and  lotal 
V,!K.\  [)ire(  tors  and  State  CAA  Directors 
and  Hoard  (ihairpersons  in  the  region 
(luring  that  period  Training  must  \w  in 
depth  and  focus  on  the  changing  face  of 
poverty  in  tht-  new  millennium.  The 
curriculum  should  cover  effectivt*  new 
interventions;  strategic  planning  arounci 
community  nm^ds.  developing  and 
managing  performance  based  systems 
and  outcome  measurement.  (KOMAj. 
staff  training,  organizing  and  managing 
fiscal  accountability  systems,  boards  of 
directors  development  and  governance 
and  program  specific  modules  to  (;o\er 
large  programs  such  as  Head  Start.  WIC. 
LIHEAP.  ftc 

Proposals  shoulif  include  a 
description  of  which  multi-regional 
setting  is  to  be  served;  a  plan  for  how 
a  third  of  the  targeted  audience  will  be 
recruited  and  served;  examples  of  the 
various  curriculum  and  faculty  to  be 
used;  c:ommitments  for  partnerships 
with  institutions  of  higher  It^arning.  if 
any.  (Commitments  for  innovative 
matching  funding  up  to  20%;  a 
description  of  an  advisory  panel 
mechanism  to  guide  the  projec:t:  and 
performance  goals  and  measurement. 

Eligible  applicants  CAAs,  private 
ncm-profits  organization,  or  CAA 
Association/State  partnerships. 


Priority  Area  2  0:  CAA  Capacity 
Building 

Sub-Priority  Areas 

2  1     Colleilion.  Analvsisdnd  DisseminaliLHi 
ot  Informaliiin  mi  the  CSBtj  Activities 
Nationwiiie 

2  2     L(i(  al  {;apa(  itv  Building 

2.3     Peer-tfi-Peer  intt-nt^ntion 

2  4     .StrviigthtMiiiig  (l.A.A  Capai  iiv  to  Address 
l.fgdi  Issues 

This  priority  area  addresses  activities 
to  assist  Community  Action  Agencies 
(CCAAs)  to  enhance  their  ability  to  plan, 
manage,  deliver  and  evaluate  programs 
to  achieve  results.  This  includes  support 
for  the  continuation  and  improvement 
of:  (a)  CSBC  voluntary  data  collection, 
analysis,  dissemination  and  utilization; 
(b)  program  and  management 
techniques;  (c)  computer  skills  and 
electronic  networking:  (d)  peer-to-peer 
intervention  to  avert  CAA  crisis 
management;  and  (e)  legal  assistance  to 
assist  Community  Action  Agencies  to 
further  the  understanding  [i.e  .  special 
initiatives)  of  legal  frameworks. 

Sub-Priority  Area  2  1:  Collection. 
Analysis,  and  Dissemination  of 
Information  on  CSBC  Activities 
Nationwide 

The  purpose  of  this  sub-priority  area 
is  to  fund  a  project  to  improve  the 
'ollection.  analysis,  dissemination  and 
utilization  of  data  and  information  on 
(iSBC;  activities  and  effective 
ap[)roai  hes  to  ameliorating  poverty 
This  includes  the  development  of  a 
(;SBC  data  c:ollection  instrument  and  a 
plan  for  the  collection,  analysis  and 
dissemination  of  information  on  FY 
1'>9H.  and  FY  1949  programs  on  a 
ii.itionwide  basis  through  a  process  that 
relies  on  Voluntary  State  cooperation 
The  information  should  be 
(omprehensive  enough  and 
disseminated  in  such  formats  as  to 
enable  .State  and  local  servi(  e  providers 
to  imfirove  their  planning,  management 
and  delivery  of  servi(  es  and  to  assure 
that  the  general  public  has  a  clear 
understanding  of  those  programs  and 
their  outcomes.  Of  particular 
imjjortance  is  the  continued  knowledge 
building  and  development  of  the 
concepts  and  technologies  of  results- 
oriented  management  in  order  to  meet 
the  requirements  of  the  CSBG  Act  as 
amended  in  1998  and  the  Government 
Performance  and  Results  Act  of  1993. 
This  priority  also  includes  computer 
technology  for  (Community  Action 
Agencies  and  other  partners  in  the 
(Community  Services  Network  for  two 
specific  objectives:  (1)  Their  ability  to 
|)articipate  in  the  information  highway, 
and  (2)  their  ability  to  use  and 
disseminate  data,  research,  and 


information  regarding  poverty  issues, 
particularly  activities  and  outcomes  of 
the  (Community  Services  Network. 

The  project  developed  under  this  sub- 
priority  area  should  be  for  a  three-year 
period. 

Eligible  applicants:  Private  non-profit 
organizations  with  demonstrated 
expertise  in  data  collection  on  a 
nationwide  basis  and  knowledge  of  and 
experience  with  the  Community 
Services  Network. 

Sub-Priority  Area  2.2:  Local  Capacity 
Building 

The  purpose  of  this  sub-priority  area 
is  to  promote  management  efficiency 
and  program  productivity.  It  is  essential 
that  local  CAAs  and  other  partners  in 
the  Community  Services  Network  share 
effective  program/management 
techniques  and  information  systems 
technology  being  used  and/or  developed 
by  eligible  entities  to  address  various 
aspects  of  poverty  and  the 
implementation  of  ROMA  by  the 
Community  Services  Network.  Grants 
under  this  sub-priority  area  will  be 
made  to  Community  Action  Agencies  to 
promote  local  C^A  capacity  building. 
Activities  may  include  sharing  of  model 
needs  assessment  tools;  sharing  of 
effective  data  processing  innovations: 
development  of  effective  community 
organizing  techniques;  development  of 
effective  self  assessment  tools: 
demonstration  of  scaling  techniques: 
use  of  tracking  systems:  internal  and 
external  communication  networks: 
effective  integration  of  information 
systems;  and  sharing  successful 
leveraging  strategies.  Applicants  must 
include  a  plan  that  describes  how  the 
results  will  be  shared  with  the  larger 
(Community  Services  Network. 

Eligible  applicants:  (Community 
Action  Agencies 

Sub-Prionty  Area  2.3:  Peer-to-Peer  Crisis 
Inten'ention 

The  purpose  of  this  sub-priority  area 
is  to  strengthen  the  fiscal  and 
management  capacity  of  eligible 
entities  OCS  will  fund  several 
organizations  to  develop  and  implement 
strategies  to  provide  coordinated,  timely 
peer-to-peer  technical  assistance  and 
crisis  aversion  intervention  strategies  for 
CAAs  which  have  identified  themselves 
as  experiencing  programmatic, 
administrative,  board,  and/or  fiscal 
management  problems.  Such  technical 
assistance  should  be  designed  to 
prevent  fiscal  and  management 
problems  from  deteriorating  into  crisis 
situations  that  could  threaten  the 
capacity  of  CAAs  to  provide  quality 
.services  to  their  communities  or  give 
rise  to  possible  termination.  In  a  written 
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agreement  with  selected  CAAs,  the 
applicant  will  coordinate  and  deploy 
the  technical  assistance  resources  of 
experienced  individuals  within  the 
Community  Services  Network  or  other 
agencies  which  administer  similar 
programs  to  assist  low-income 
individuals  in  the  identification  and 
resolution  of  problems,  through 
necessary  actions,  including  training,  to 
ensure  that  relevant  and  timely 
assistance  is  provided.  Such  assistance 
may  be  requested  to  assist  the  agency  in 
resolving  adverse  program  monitoring 
or  audit  findings,  improve  or  upgrade 
financial  management  systems,  prevent 
losses  of  funds,  avert  serious 
deterioration  of  the  board  of  directors, 
or  other  immediate  assistance  to  CAAs 
as  requested.  To  the  extent  feasible,  the 
applicant  will  be  expected  to  develop  an 
expert  technical  assistance  resource 
bank  of  experienced  individuals  from 
the  Community  Services  Network  who 
may  be  deployed  to  provide  peer 
technical  assistance. 

Eligible  applicants:  Community 
Action  Agencies  and  other  eligible 
entities  and  statewide  organizations  or 
associations  of  Community  Action 
Agencies. 

Sub-Priority  Area  2.4:  Strengthening 
CAA  Capacity  To  Address  Legal  Issues 

Technical  assistance  under  this  sub- 
priority  area  is  being  supported  as  a 
continuation  grant  in  FY  2000  and. 
therefore,  will  not  be  competed. 

Priority  Area  3.0:  State  CSBG  Capacity 
Building 

This  priority  area  addresses  special 
activities  to  State  CSBG  Administrators 
to  enhance  their  capacity  to  assist 
eligible  entities  in  strengthening  their 
administrative  and  programmatic 


capabilities  to  resolve  special  structural, 
financial  and  programmatic  problems. 

Sub-Priority  Area  3.1:  Special  Technical 
Assistance 

States  are  required  under  the 
Community  Services  Block  Grant  Act  to 
determine  whether  eligible  entities  meet 
the  performance  goals,  administrative 
standards,  financial  management 
requirements  and  other  requirements  of 
the  States  and  to  conduct  regular  on-site 
reviews  of  eligible  entities.  When  a  State 
determines  that  an  eligible  entity  has  a 
deficiency  that  must  be  corrected,  the 
CSBG  legislation  mandates  that  the 
State  offer  an  eligible  entity  training  and 
technical  assistance,  if  appropriate,  to 
help  correct  such  a  deficiency.  States 
may  support  this  T&TA  with  the  CSBG 
funds  remaining  after  it  has  made  grants 
to  eligible  entities.  However  OCS 
recognizes  that  in  some  instances  the 
problem  to  be  addressed  may  be  of  such 
a  complex  or  pervasive  nature  that  it 
caimot  be  adequately  addressed  with 
the  resources  available  to  the  State 
CSBG  Administrator. 

The  purpose  of  this  Sub-Priority  Area 
is  to  provide  funding  to  States  to 
support  interventions  in  cases  where  an 
eligible  entity  is  in  a  crisis  situation. 
The  goal  of  this  sub-priority  area  is  to 
stabilize  eligible  entities  in  crisis  and  to 
correct  programmatic  deficiencies  to 
preclude  the  need  for  termination 
hearings  and  proceedings.  The  CSBG 
legislation  mandates  that  States  provide 
training  and  technical  assistance  prior 
to  any  termination  procedures.  It  also 
requires  States  to  carry  out  corrective 
activities  and  to  monitor  all  eligible 
entities  at  least  every  three  years. 

Applications  for  funding  under  this 
sub-priority  area  may  be  submitted  at 


any  time  prior  to  August  31 ,  2000. 
Application  should  include  a 
description  of  the  major  problems; 
indication  of  who  will  provide  the 
technical  assistance,  i.e.,  peer.  State, 
consultant,  other;  an  agreed  upon 
timetable  with  the  "at  risk"  entity'  for 
assistance;  and  an  abstract  which 
summarizes  the  activities  covered  in 
this  priority  area. 

Since  the  CSBG  Act  mandates  that  the 
Secretary  assist  States  in  carrying  out 
activities  to  address  corrective  actions. 
States  submitting  applications  under 
this  Sub-Priority  Area  will  not  be 
competing  with  other  States  for  funding. 
Applicants  who  supplement  the  funding 
provided  under  this  Sub-Priority  with 
other  State  funds  will  be  looked  upon 
favorably. 

OCS  will  review  each  application 
based  on  the  Criteria  for  Review  and 
Evaluation  of  Applications  Submitted 
under  Sub-Priority  Area  3.1  found  in 
Part  D  of  this  Program  Announcement. 
Applications  receiving  a  score  of  80  or 
more  will  be  considered  for  funding. 

Eligible  Applicants:  State  CSBG 
Administrators 

Part  C — Application  Prerequisites 

1 .  Eligible  Applicants 

See  individual  «nb-prioritv  areas  in 
PartB. 

2.  Availability  of  Funds 

The  total  amount  of  funds  available 
for  grant  awards  in  FY  2000  is  expected 
to  be  $2,350,000  of  which  S700.000  is 
committed  for  continuation  grants. 
Amounts  expected  to  be  available  and 
numbers  of  grants  under  each  sub- 
priority  area  stated  in  Part  B  are  as 
follows: 


Sub-priority  area 


Approx.  funds 
available 


Estimated  number  of  grants 


1  1 
1  2 
1.3 
1  4 
15 
21 
22 
23 
24 
3.1 


National  Training  and  Technical  Assistance  (CB) '  

Statewide  Partnership  Grants  to  Implement  ROMA  Goals  (RM)  

TA  tor  Special  initiatives  (Ul)  

TA  to  Measure  Civic/Social  Capital  Development  (CS)  

Leadership  Development  (LD)  

Collection.  Analysis,  and  Dissemination  of  Information  on  CSBG  Activities  Nationwide  (IS) 

Local  Capacity-Building  (CP)  

Peer-to-Peer  Crisis  Inten/ention  (PR)  

Strengthening  CAA  Capacity  to  Address  Legal  Issues  (LP) '   

Special  Technical  Assistance  (ST)  

Total  


500.000  1 

6(X).(XX)  Approximately  8  grants 

100.000  1 

250.000  Approximately  2  grants 

200,000  Approximately  2  grants 

450.000  1 

300.000  Approximately  10  grants. 

500.000  Approximately  3  grants 

200.000  1 

400.000  Approximately  20  grants 

2.400.000  Approximately  49  grants 


'  Represent  continuation  grants  in  the  amount  of  $7CX),(XX) 


3.  Project  and  Budget  Periods 

For  projects  included  in  the  FY  2000 
CSBG  T&TA  Program  Announcement, 
the  project  and  budget  periods  are  12 
months  with  the  exception  of  grants 
under  Sub-Priority  Area  1.3    Technical 


Assistance  for  Special  Initiatives,  1.5 
Leadership  Development  and  2.1  wliich 
will  be  made  for  a  1 2  month  budget 
period  and  a  three  year  project  period. 
Continuation  grants  under  Sub-Priority 
Areas  1.1  and  2.4  will  be  made  for  12- 


month  budget  periods.  Future  funding 
will  be  contingent  upon  the  availability 
of  funds  and  the  agency's  priorities. 
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4.  Project  Beneficiaries 

The  overall  intended  beneficiaries  of 
the  projects  to  be  funded  under  the  FY 
2000  C:SBG  T&TA  Program 
Announcement  are  the  various 
"partners"  in  the  Community  Services 
Network.  Specific  beneficiaries  are 
indicated  under  each  sub-priority  area 
in  Part  B.  It  is  the  intent  of  OCS.  through 
funding  provided  under  this  program 
announcement,  to  significantly 
strengthen  the  capacity  of  State  and 
regional  CAA  associations  to  provide 
technical  assistance  and  support  to  local 
service  providers;  to  strengthen  the 
capacity  of  State  CSBG  offices  to  collect 
and  disseminate  accurate  and  reliable 
data  and  to  provide  support  for  local 
service  providers;  and  to  enhance  the 
capacities  of  local  service  providers 
themselves.  The  ultimate  beneficiaries 
of  improved  program  management,  data 
and  information  collection  and 
dissemination,  and  service  quality  of 
local  service  providers  are  low-income 
individuals,  families,  and  communities. 

5  Subcontracting  or  Delegating 
Projects 

0(;S  will  not  fund  any  project  where 
the  role  of  the  applicant  is  primarily  to 
serve  as  a  conduit  for  funds  to 
organizations  other  than  the  applicant. 
This  prohibition  does  not  bar  the 
maknig  of  subgrants  or  subcontracting 
for  specific  services  or  activities  needed 
to  conduct  the  project.  However,  the 
applicant  must  have  a  substantive  role 
in  the  implementation  of  the  project  for 
whiih  funding  is  requested. 

6.  Xumber  of  Projects  in  Application 

Separate  applications  must  be  made 
for  each  sub-prioritv  area   An  applicant 
will  receive  onlv  one  grant  in  a  sub- 
prioritv  area  and  no  more  than  two 
grants  under  this  FY  2000  (^SBG  T*TA 
Program  Announcement  Applicants 
that  receive  more  th<in  one  grant  for  a 
common  budget  and  pro|ect  period  must 
be  mindful  that  salaries  and  wagt's 
c:laimed  for  the  same  persons  caniint 
c:olle(:tivt-lv  t-xcetni  IDO'V  of  total  annual 
salarv  The  sub-priority  area  must  be 
clearlv  identified  bv  title  and  number 

7  Project  Evahiiitions 

Each  application  iiuist  include  an 
assessment  or  self  evalu.itioii  to 
determine  the  degree  to  which  the  goals 
and  objectives  of  the  projec:t  are  met, 
such  as  client  satisfaction  surveys, 
administration  of  simple  before/after 
tests  of  knowledge  with  comparison  of 
scort's  to  show  grasp  of  teaching  points, 
simple  measures  of  the  results  of  service 
delivery,  and  others  as  appropriate  (ioal 
setting  and  goal  measurement  should  be 
the  framework  for  ev.iluation.  Goals,  to 


the  extent  suitable,  should  be  impact- 
oriented. 

Part  D — Application  Procedures 

1  Availability  of  Forms 

Applications  for  awards  under  the  FY 
2000  CSBG  T&TA  Program  must  be 
submitted  on  Standard  Forms  (SF)  424. 
424A.  and  424B.  Part  F  and  the 
attachments  to  this  program 
aimouncement  contain  all  the 
instructions  and  forms  required  for 
submission  of  an  application.  These 
forms  may  be  photocopied  for  use  in 
developing  the  application. 

Part  F  also  contains  instructions  for 
the  project  narrative.  The  project 
narrative  must  be  submitted  on  plain 
bond  paper  along  with  the  SF-424  and 
related  forms. 

A  copy  of  this  program  announcement 
is  available  on  the  Internet  through  the 
OCS  web  site  at:  http:// 
www.acf.dhhs.gov/programs/ocs/ 
kitsl.htm. 

If  the  kit  cannot  be  accessed  through 
the  OCS  web  site,  it  can  be  obtained  by 
writing  or  telephoning  the  office  listed 
under  the  section  entitled  FOR  FURTHER 
INFORMATION  at  the  beginning  of  this 
program  announcement 

2  Deadlines 

Refer  to  the  section  entitled  "Closing 
Date"  at  the  beginning  of  this  program 
announcement  for  the  last  day  on  which 
applications  should  be  submitted. 

Mailed  applications  shall  be 
considered  as  meeting  the  announced 
deadline  if  they  are  received  on  or 
before  deadline  date  or  postmarked  on 
or  before  the  deadline  date  and  received 
by  .^CF  in  time  for  the  independent 
review.  Mailed  applications  must  be 
sent  to:  U.S.  Department  of  Health  and 
Human  Services.  Administration  for 
(ihildren  and  Families.  Office  of  Grants 
Management /(XiSE.  Aerospace 
Building.  4th  Floor.  370  LEnfant 
Promenade.  S\V.  Washington.  DC  20447. 
Attention:  CSBG  Training.  Technical 

Assistance  and  Capacity-Building 

Program 

Applicants  must  ensure  that  a  legibly 
dated  I'.S  Postal  Service  postmark  or  a 
legibly  dated,  machine  produced 
postmark  of  a  commercial  mail  service 
IS  affixed  to  the  envelope/package 
(:(mlaining  the  application(s)  To  be 
acceptable  as  proof  of  timely  mailing,  a 
postmark  from  a  commercial  mail 
servK  e  must  include  the  logo/emblem 
of  the  (  ommert;ial  mail  service  company 
and  must  reflect  the  date  the  package 
was  received  by  the  commercial  mail 
service  company  from  the  applic;ant. 
Private  metered  postmarks  shall  be 
acceptable  as  proof  of  timely  mailing. 


(Applicants  are  cautioned  that  express/ 
overnight  mail  services  do  not  always 
deliver  as  agreed.) 

Applications  hand-carried  by 
applicants,  applicant  couriers,  or  by 
other  representatives  of  the  applicant 
shall  be  considered  meeting  an 
announced  deadline  if  they  are  received 
on  or  before  the  deadline  date,  between 
the  hours  of  8:00  a.m.  and  4:30  p.m., 
EST,  at  the  U.S.  Department  of  Health 
and  Human  Services,  Administration  for 
Children  and  Families,  Office  of  Grants 
Management/OCSE,  ACF  Mailroom.  2nd 
Floor  Loading  Dock.  Aerospace  Center, 
901  D  Street.  SW.  Washington,  DC 
20024,  between  Monday  and  Friday 
(excluding  Federal  holidays).  The 
address  must  appear  on  the  envelope/ 
package  containing  the  application  with 
a  note:  Attention:  CSBG  Training, 
Technical  Assistance,  and  Capacity- 
Building  Program. 

ACF  cannot  accommodate 
transmission  of  applications  by  fax  or 
through  other  electronic  media. 
Therefore,  applications  transmitted  to 
ACF  electronically  will  not  be  accepted 
regardless  of  date  or  time  or  submission 
and  time  of  receipt.  Applications,  once 
submitted,  are  considered  final  and  no 
additional  materials  will  be  accepted. 

Late  applications.  Applications  that 
do  not  meet  the  criteria  above  are 
considered  late  applications.  ACF  shall 
notify-  each  late  applicant  that  its 
application  will  not  be  considered  in 
the  current  competition. 

Extension  of  deadlines.  ACF  may 
extend  the  deadline  for  all  applicants 
because  of  acts  of  God  such  as  floods, 
hurricanes,  etc..  or  when  there  is 
widespread  disruption  of  the  mail 
service.  Determinations  to  extend  or 
waive  deadline  requirements  rest  with 
ACF's  Chief  Grants  Management  Officer. 

3  Number  of  (Copies  Required 

One  signed  original  application  and 
four  copies  should  be  submitted. 

4  Designation  of  Sub-Priority  Area 

The  first  page  of  the  SF— 424  must 
contain  in  the  lower  right-hand  corner 
a  designation  indicating  under  which 
sub-priority  funds  are  being  requested. 
For  example,  if  you  are  applying  for 
Sub-Priority  Area  2.2 — Local  Capacity 
Building,  you  must  have  a  designation 
of  2.2  in  the  lower  right-hand  comer. 
Without  this  clear  designation,  your 
proposal  may  not  be  reviewed  correctly. 

5  Paperviork  Reduction  Act  of  1980 

Under  the  Paperwork  Reduction  Act 
of  1980,  Public  Law  96-511.  the 
Department  is  required  to  submit  to 
OMB  for  review  and  approval  any 
reporting  and  record  keeping 
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requirements  in  regulations,  including 
program  announcements.  This  program 
announcement  does  not  contain 
information  collection  requirements 
beyond  those  approved  for  ACF  grant 
applications  under  OMB  Control 
Number  0970-0062,  which  expires 
October  31,  2001. 

6.  Intergovernmental  Review 

This  program  is  covered  under 
Executive  Order  12372, 
"Intergovernmental  Review  of  Federal 
Programs"  and  45  CFR  part  100, 
"Intergovenunental  Review  of 
Department  of  Health  and  Himian 
Services  Programs  and  Activities." 
Under  the  Order,  States  may  design 
their  own  processes  for  reviewing  and 
commenting  on  proposed  Federal 
assistance  under  covered  programs. 

All  States  and  Territories  except 
Alabama,  Alaska,  American  Samoa, 
Colorado,  Coimecticut,  Hawaii,  Idaho, 
Kansas,  Louisiana,  Massachusetts, 
Minnesota,  Montana,  Nebraska,  New 
Jersey,  Oklahoma,  Oregon, 
Pennsylvania,  South  Dakota,  Tennessee, 
Vermont,  Virginia,  Washington,  and  the 
Republic  of  Palau  have  elected  to 
participate  in  the  Executive  Order 
process  and  have  established  Single 
Points  of  Contact  (SPOCs).  Applicants 
from  these  twenty-three  jurisdictions 
need  take  no  action  regarding  E.O. 
12372. 

Applicants  for  projects  to  be 
administered  by  Federally  recognized 
Indian  Tribes  are  also  exempt  from  the 
requirements  of  E.O.  12372.  Otherwise, 
applicants  should  contact  their  SPOCs 
as  soon  as  possible  to  alert  them  of  the 
prospective  applications  and  receive 
any  necessary  instructions.  Applicants 
must  submit  any  required  material  to 
the  SPOCs  as  soon  as  possible  so  that 
OCS  can  obtain  and  review  SPOC 
comments  as  a  part  of  the  award 
process.  It  is  imperative  that  the 
applicant  submit  all  required  materials, 
if  any,  to  the  SPOC  and  indicate  the  date 
of  this  submittal  (or  the  date  of  contact 
if  no  submittal  is  required)  on  the 
Standard  Form  424A,  item  16a. 

Under  45  CFR  100.8(a)(2),  a  SPOC  has 
60  days  from  the  application  deadline 
date  to  comment  on  proposed  new  or 
competing  continuation  awards. 

SPOCs  are  encouraged  to  eliminate 
the  submission  of  routine  endorsements 
as  official  recommendations. 
Additionally,  SPOCs  are  requested  to 
clearly  differentiate  between  mere 
advisory  comments  and  those  Official 
State  process  recommendations  which 
they  intend  to  trigger  the  "accommodate 
or  explain"  rule. 

When  comments  are  submitted 
directly  to  ACF,  they  should  be 


addressed  to:  Department  of  Health  and 
Human  Services,  Administration  for 
Children  and  Families,  Office  of  Grants 
Management/OCSE,  4th  Floor 
Aerospace  Center,  370  L'Enfant 
Promenade,  SW,  Washington,  DC  20447. 

A  list  of  the  Single  Points  of  Contact 
for  each  State  and  Territory  is  included 
as  Attachment  I  to  this  program 
announcement. 

7.  Application  Consideration 

Applications  that  meet  the  screening 
requirements  in  Sections  8. a.  and  8.b. 
below  will  be  reviewed  competitively. 
Such  applications  will  be  referred  to 
reviewers  for  a  numerical  score  and 
explanatory  comments  based  solely  on 
responsiveness  to  program  guidelines 
and  evaluation  criteria  published  in  this 
annoimcement. 

Persons  outside  of  the  OCS  unit  that 
would  be  directly  responsible  for 
programmatic  management  of  the  grant 
will  review  applications.  The  results  of 
these  reviews  will  assist  OCS  in 
considering  competing  applications. 
Reviewers'  scores  will  weigh  heavily  in 
funding  decisions  but  will  not  be  the 
only  factors  considered.  Applications 
will  be  ranked  and  generally  considered 
in  order  of  the  average  scores  assigned 
by  reviewers.  However,  highly  ranked 
applications  are  not  guaranteed  funding 
since  other  factors  deemed  relevant  may 
be  considered  including,  but  not  limited 
to,  the  timely  and  proper  completion  of 
projects  funded  with  OCS  funds  granted 
in  the  past  five  years;  comments  of 
reviewers  and  government  officials;  staff 
evaluation  and  input;  geographic 
distribution;  previous  program 
performance  of  applicants;  compliance 
with  grant  terms  under  previous  DHHS 
grants;  audit  reports;  investigative 
reports;  and  applicant's  progress  in 
resolving  any  final  audit  disallowance's 
on  OCS  or  other  Federal  agency  grants. 

OCS  reserves  the  right  to  discuss 
applications  with  other  Federal  or  non- 
Federal  funding  sources  to  ascertain  the 
applicant's  performance  record. 

8.  Criteria  for  Screening  Applications 

a.  Initial  Screening 

All  applicants  will  receive  a  written 
acknowledgment  with  an  assigned 
identification  number.  This  niunber, 
along  with  any  other  identifying  codes, 
must  be  referenced  in  all  subsequent 
communications  concerning  the 
application.  If  an  acknowledgment  is 
not  received  within  three  weeks  after 
the  deadline  date,  please  notify  ACF  by 
telephone  at  (202)  401-5103. 

All  applications  that  meet  the 
published  deadline  for  submission  will 
be  screened  to  determine  completeness 


and  conformity  to  the  requirements  of 
this  Announcement.  Only  those 
applications  meeting  the  following 
requirements  will  be  reviewed  and 
evaluated  competitively.  Others  will  be 
retiuTied  to  the  applicants  with  a 
notation  that  they  were  unacceptable. 

(1)  The  application  must  contain  a 
Standard  Form  424  "Application  for 
Federal  Assistance"  (SF-424),  a  budget 
(SF— 424A),  and  signed  "Assurances" 
(3F-424B)  completed  according  to 
instructions  published  in  Part  F  and 
Attachments  A,  B,  and  C  of  this  program 
announcement. 

(2)  A  project  narrative  must  also 
accompany  the  standard  forms. 

(3)  1116  SF-424  and  the  SF-424B  must 
be  signed  by  an  official  of  the 
organization  applying  for  the  grant  that 
has  authority  to  obligate  the 
organization  legally. 

b.  Pre-Rating  Review 

Applications,  which  pass  the  initial 
screening,  vfiil  be  forwarded  to 
reviewers  and/or  OCS  staff  to  verify, 
prior  to  the  programmatic  review,  that 
the  applications  comply  with  this 
program  announcement  in  the  following 
areas: 

(1)  Eligibility:  Applicant  meets  the 
eligibility  requirements  foimd  in  Part  B. 
Applicant  also  must  be  aware  that  the 
applicant's  legal  name  as  required  on 
the  SF  424  (item  5)  must  match  that 
listed  as  corresponding  to  the  Employer 
Identification  Niunber  (Item  6). 

(2)  Duration  of  Project:  The 
application  contains  a  project  that  can 
be  successfully  implemented  in  the 
project  period. 

[3]  Target  Populations:  The 
application  clearly  targets  the  specific 
outcomes  and  benefits  of  the  project  to 
State  staff  administering  CSBG  funds, 
CAA  State  or  regional  associations,  and/ 
or  local  providers  of  CSBG-funded 
services  and  activities.  Benefits  to  low- 
income  consumers  of  CSBG  services 
also  must  be  identified. 

(4)  Program  Focus:  The  application 
must  address  the  purpose  of  the  sub- 
priority  area  under  which  funding  is 
being  requested. 

An  application  may  be  disqualified 
from  the  competition  and  returned  to 
the  applicant  if  it  does  not  conform  to 
one  or  more  of  the  above  requirements. 

c.  Evaluation  Criteria 

Applications  that  pass  the  pre-rating 
review  will  be  assessed  and  scored  by 
reviewers.  Each  reviewer  v«ll  give  a 
numerical  score  to  each  application 
reviewed.  These  numerical  scores  will 
be  supported  by  explanatory  statements 
on  a  formal  rating  form  describing  major 
strengths  and  weaknesses  under  each 
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applic;ablf  (.ritcrion  [)uhlisht'(l  in  this 
announcenient 

Th«  in-depth  t'valurttiim  and  review 
process  will  use  the  following;  criteria 
coupled  with  the  specific  requirements 
contained  in  Part  B. 

ilhtfnn  for  Hrvirw  uiul  EvaliHition  nf 
Af)pli((itt(ms  Siibniidfd  I  'iititT  This 
Profimm  Announcemt^nt 

1 1 1  (^ntfrion  I:  Nfcd  for  Assistance: 
IMaximiwi  20  Points) 

(a)  The  application  documents  that 
the  project  addresses  vital  needs  related 
to  the  purposes  stated  under  the 
appropriate  sub-prioritv  area  discussed 
in  this  program  announcement  (Part  B) 
and  provides  statistics  and  other  data 
and  information  in  support  of  its 
contention.  (()-10  points) 

(b)  The  application  provides  current 
supporting  documentation  or  other 
testimonies  regarding  nmids  from  State 
C;SBG  Directors,  local  service  providers 
and/or  State  and  Regional  organizations 
of  local  service  providers.  (0-10  points) 

(21  Criterion  II  Work  Program: 
{Maximum:  JO  Pointsj 

The  work  program  is  results-oriented, 
appropriately  related  to  the  legislative 
mandate  and  specifically  related  to  the 
sub-priority  area  under  which  funds  are 
being  requested. 

Applicant  addresses  the  following: 
Specific  outcomes  to  be  achieved; 
performance  targets  that  the  project  is 
committed  to  achieving,  including 
reasons  for  not  setting  lower  or  higher 
target  levels  and  how  the  project  will 
verify  the  achievement  of  these  targets; 
critical  milestones  which  must  be 
achieved  if  results  are  to  be  gained; 
organizational  support  including 
priority  this  project  has  Un  the  agency; 
past  performance  in  similar  work;  and 
specific  resources  contributed  to  the 
project  that  are  critical  to  success 

Applicant  defines  the  comprehensive 
nature  of  the  project  and  methods  that 
will  be  used  to  ensure  that  the  results 
can  be  used  to  address  a  statt^wide  or 
nationwide  project  as  defined  by  the 
priority  area. 

{3}  Criterion  III:  Significant  and 
Beneficial  Impact  iMaximum  15  Points! 

Applicant  adequately  describes  how 
the  projec:t  will  assure  liing-term 
program  and  management 
improvements  and  have  advantages  over 
other  products  offered  to  achieve  the 
same  ()utt:omes  for  State  C.SBCi  offices, 
CAA  State  and/or  regional  associations, 
and/or  loc:al  providers  of  CSBG  services 
and  activities. 

The  applicant  indicates  the  types  and 
amounts  of  public  and/or  private 
resources  it  will  mobilize,  how  those 


resources  will  directly  benefit  the 
project,  and  how  the  pro|«H:t  will 
ultiinatelv  benefit  low-income 
individuals  and  families 

If  pr(i[)osing  a  project  with  a  training 
and  techni(  al  assistance  focus, 
applicant  indifiates  the  number  of 
organizations  and/or  staff  it  will  impact. 

If  proposing  a  project  with  a  data 
collection  focus,  applicant  provides  a 
d(!scription  of  the  mechanism  it  will  u.se 
to  collect  data,  how  it  can  assure 
collections  from  a  significant  number  of 
States,  and  the  number  of  States  willing 
to  submit  data  to  the  applicant. 

If  proposing  to  develop  a  symposium 
series  or  other  policy-related  project(s), 
the  applicant  identifies  the  number  and 
types  of  beneficiaries 

Methods  of  securing  participant 
feedback  and  evaluations  of  activities 
are  described  in  the  application. 

141  Criterion  IV:  Evidence  of  Significant 
Collaborations:  IMaximum  10  Points} 

Applicant  describes  how  it  will 
involve  partners  in  the  Community 
Services  Network  in  its  activities  Where 
appropriate,  applicant  describes  how  it 
will  interface  with  other  related 
organizations. 

If  subcontracts  are  proposed, 
documentation  of  the  willingness  and 
capacity  for  the  subcontracting 
organizationis)  to  participate  is 
described 

/5i  Critenon  V  Ability  of  Applicant  to 
Perform:  IMaximum  20  Pointsj 

(a)  The  applicant  demonstrates  that  it 
has  experience  and  a  successful  track 
record  relevant  to  the  specific  activities 
and  program  area  that  it  proposes  to 
undertake. 

If  applicant  is  proposing  to  provide 
training  and  technical  assistance,  it 
details  its  competence  in  the  specific 
program  priority  area  and  as  a  deliverer 
with  expertise  in  the  specific  fields  of 
training  and  technical  assistance  on  a 
nationwide  basis. 

If  applicable,  information  provided  by 
these  applicants  also  addresses  related 
ac;hievements  and  competence  of  each 
cooperating  or  sponsoring  organization. 
(0-10  points) 

(b)  Applicant  fully  describes,  for 
example  in  a  resume,  the  experience 
and  skills  of  the  proposed  project 
director  and  primary  staff  showing 
specific  qualifications  and  professional 
experiences  relevant  to  the  successful 
implementation  of  the  proposed  project. 
(0-10  points) 


161  Criterion  VI:  Adequacy  of  Budget: 
IMaximum  5  Pointsj 

(a)  The  resources  requested  are 
reasonable  and  adequate  to  accomplish 
the  project.  (0-3  points) 

(b)  Total  costs  are  reasonable  and 
consistent  with  anticipated  results.  (0- 
2  points) 

Part  E — Contents  of  Application  and 
Receipt  Process 

I   Contents  of  Application 

A  cover  letter  containing  an  e-mail 
address  and  a  facsimile  (FAX)  number, 
if  available,  should  accompany  the 
application.  This  will  facilitate  receipt 
of  an  acknowledgment  from  ACF  that 
the  application  has  been  received.  (See 
PartD..8.a.) 

Each  application  should  include  one 
original  and  three  additional  copies  of 
the  following: 

a.  A  completed  Standard  Form  424 
which  has  been  signed  by  an  official  of 
the  organization  applying  for  the  grant 
who  has  authority  to  obligate  the 
organization  legally.  The  applicant  must 
be  aware  that,  in  signing  and  submitting 
the  application  for  this  award,  it  is 
certifying  that  it  will  comply  with  the 
Federal  requirements  concerning  the 
drug-free  workplace  and  debarment 
regulations  set  forth  in  Attachments  D 
and  E. 

b.  "Budget  Information-Non- 
Construction  ProgTcims"  (SF-424A). 
(Attachment  B) 

c.  A  completed,  signed  and  dated 
"Assurances — Non-Construction 
Programs "  (SF-424B).  (Attachment  C) 

d.  Drug-free  Certification.  (The 
applicant  is  certifying  that  it  will 
comply  with  this  requirement  by 
signing  and  submitting  the  SF— 424.) 
(Attachment  D) 

e.  Debarment  Certification. 
(Attachment  E) 

f.  Certification  Regarding 
Environmental  Tobacco  Smoke.  (The 
applicant  is  certifying  that  it  will 
comply  with  this  requirement  by 
signing  and  submitting  the  SF— 424.) 
(Attachment  F) 

g.  Disclosure  of  Lobbying  Activities, 
SF-LLL.  Complete,  sign  and  date  form, 
as  appropriate.  (Attachment  G) 

h  A  Project  Abstract  of  500  words  or 
less.  The  abstract  should  provide  a 
succinct  description  of  the  project  need, 
goals,  and  a  summary  of  work  plan  and 
the  proposed  impact. 

i.  A  Project  Narrative  consisting  of  the 
following  elements  preceded  by  a 
consecutively  numbered  table  of 
contents  that  will  describe  the  project  in 
the  following  order: 

(i)  Need  for  Assistance 

(ii)  Work  Program 
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(iii)  Significant  and  Beneficial  Impact 
(iv)  Evidence  of  Significant 
Collaborations 

(v)  Ability  of  Applicant  to  Perform 

(vi)  Appendices  including  proof  of 
non-profit  status,  such  as  IRS 
determination  of  non-profit  status, 
where  applicable;  relevant  sections  of 
by-laws,  articles  of  incorporation,  and/ 
or  statement  from  appropriate  State 
CSBG  office  which  confirms  eligibility; 
resumes;  Single  Point  of  Contact 
comments,  where  applicable;  any 
partnership/collaboration  agreements; 
etc. 

The  original  must  bear  the  signature 
of  the  authorizing  official  representing 
the  applicant  organization. 

The  total  number  of  pages  for  the 
entire  application  package  should  not 
exceed  35  pages,  including  appendices. 
Pages  should  be  numbered  sequentially 
throughout. 

If  appendices  include  photocopied 
materials,  they  must  be  legible. 

Applications  should  be  two-hole 
punched  at  the  top  center  and  fastened 
separately  with  a  compressor  slide 
paper  fastener  or  a  binder  clip.  The 
submission  of  bound  applications  or 
applications  enclosed  in  a  binder  are 
specifically  discouraged. 

Applications  must  be  submitted  on 
white  8V2  X  11-inch  paper  only  since 
OCS  may  find  it  necessary  to  duplicate 
them  for  review  purposes.  They  must 
not  include  colored,  oversized  or  folded 
materials;  organizational  brochures  or 
other  promotional  materials;  slides; 
films;  clips;  etc.  They  will  be  discarded 
if  included. 

Part  F — Instructions  for  Completing 
Application  Package 

(Approved  by  the  OMB  under  Control 
Number  0970-0062.  expiration  date  10/ 
31/2001.) 

The  standard  forms  attached  to  this 
program  announcement  shall  be  used 
when  submitting  applications  for  all 
funds  imder  this  announcement. 

h  is  recommended  that  the  applicant 
reproduce  the  SF-424  (Attachment  A), 
SF-424A  (Attachment  B),  SF^24B 
(Attachment  C)  and  that  the  application 
be  typed  on  the  copies.  If  an  item  on  the 
SF— 424  cannot  be  answered  or  does  not 
appear  to  be  related  or  relevant  to  the 
assistance  requested,  the  applicant 
should  wrrite  "NA"  for  "Not 
applicable." 

The  application  should  be  prepared  in 
accordance  with  the  standard 
instructions  in  Attachments  A  and  B 
corresponding  to  the  forms,  as  well  as 
the  specific  instructions  set  forth  below: 


1.  SF-424  "Application  for  Federal 
Assistance" 

Item 

I.  For  the  purposes  of  this  program 
announcement,  all  projects  are 
considered  "Applications ';  there  are  no 
"Pre-Applications. " 

5  and  6.  The  legal  name  of  the 
applicant  must  match  that  listed  as 
corresponding  to  the  Employer 
Identification  Number.  Where  the 
applicant  is  a  previous  Department  of 
Health  and  Human  Services  grantee, 
enter  the  Central  Registry  System 
Employee  Identification  Number  (CRS/ 
EIN)  and  the  Payment  Identifying 
Number,  if  one  has  been  assigned,  in  the 
Block  entitled  "Federal  Identifier" 
located  at  the  top  right  hand  comer  of 
the  form. 

7.  If  the  applicant  is  a  non-profit 
corporation,  enter  "N"  in  the  box  and 
specify  "non-profit  corporation"  in  the 
space  marked  "Other."  Proof  of  non- 
profit status  such  as  IRS  determination, 
articles  of  incorporation,  or  by-laws, 
must  be  included  as  an  appendix  to  the 
project  narrative. 

8.  For  the  purposes  of  this 
announcement,  all  applications  are 
"New". 

9.  Enter  "DHHS-ACF/OCS". 

10.  The  Catalog  of  Federal  Domestic 
Assistance  number  for  the  OCS  program 
covered  under  this  annoimcement  is 
"93.570". 

II.  In  addition  to  a  brief  descriptive 
title  of  the  project,  the  following  priority 
area  designations  must  be  used  to 
indicate  the  priority  and  sub-priority 
areas  for  which  funds  are  being 
requested: 

RM— Sub-Priority  Area  1.2— Statewide 

Partnership  Grants  to  Implement 

ROMA  Goals 
UI— Sub-Priority  Area  1.3— TA  to 

Develop  Special  Initiatives  Between 

CAAs  and  Organizations  Addressing 

Urban  Problems  of  Low-Income 

People 
CS— Sub-Priority  Area  1.4— TA  to 

Measure  Civic/Social  Capital 

Development 
LD — Sub-Priority  Area  1.5 — Leadership 

Development 
IS — Sub-Priority  Area  2.1 — Collection. 

Analysis,  and  Dissemination  of 

Information  on  CSBG  Activities 

Nationwide 
CP— Sub- Priority  Area  2.2— Local 

Capacity  Building 
PP— Sub-Priority  Area  2.3— Peer-to-Peer 

Crisis  Intervention 
ST  — Sub-Priority  Area  3.1 — Special 

Technical  Assistance 

The  title  is  "Office  of  Community 
Services"  Discretionary  CSBG  Awards — 


Fiscal  Year  2000  Training,  Technical 
Assistance,  and  Capacity-Building 
Programs." 

15a.  For  purposes  of  this 
announcement,  this  amount  should 
reflect  the  amount  requested  for  the 
entire  project  period. 

ISb-e.  These  items  should  reflect 
both  cash  and  third  party  in-kind 
contributions  for  the  total  project 
period. 

2.  SF-424A — "Budget  Information-Non- 
Construction  Programs" 

See  instructions  accompanying  the 
form  as  well  as  the  instructions  set  forth 
below: 

In  completing  these  sections,  the 
Federal  budget  entries  will  relate  to  the 
requested  OCS  Training  and  Technical 
Assistance  Program  funds  only,  and 
Non-Federal  will  include  mobilized 
funds  from  all  other  sources — applicant. 
State,  and  other.  Federal  funds,  other 
than  those  requested  from  the  Training 
and  Technical  Assistance  Program, 
should  be  included  in  Non-Federal 
entries. 

Sections  A  and  D  must  contain  entries 
for  both  Federal  (OCS)  and  non-Federal 
(mobilized). 

Section  A — Budget  Summary 

Col.  (a):  Line  1— Enter  "OCS  Training 
and  Technical  Assistance  Program". 

Col.  (b):  Line  1— Enter  "93.570". 

Col.  (c)  and  (d):  Not  Applicable. 

Col.  (e)-(g):  For  lines  1  enter  in 
column  (e).  (f)  and  (g)  the  appropriate 
amounts  needed  to  support  the  project 
for  the  entire  project  period. 

Line  5 — Enter  the  figures  from  Line  1 
for  all  columns  completed  under  (e).  (f), 
and  (g). 

Section  B — Budget  Categories 

This  section  should  contain  entries 
for  OCS  funds  only.  For  all  projects,  the 
first  budget  period  of  12  months  will  be 
entered  in  Column  #1.  Allowability  of 
costs  is  governed  by  applicable  cost 
principles  set  forth  in  45  CFR  Parts  74 
and  92. 

A  separate  itemized  budget 
justification  should  be  included  to 
explain  fully  and  justif\'  major  items,  as 
indicated  below.  The  budget 
justification  should  immediately  follow 
the  Table  of  Contents. 

Column  5:  Enter  total  requirements 
for  Federal  funds  by  the  Object  Class 
Categories  of  this  section. 

Line  6a-Personnel:  Enter  the  total 
costs  of  salaries  and  wages. 

Justification:  Identif\'  the  project 
director.  Specif\'  by  title  or  name  the 
percentage  of  time  allocated  to  the 
project,  the  individual  annual  salaries 
and  the  cost  to  the  project  (both  Federal 
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and  N'on-Ftnloral)  of  the  organization's 
staff  who  will  he  working  on  the  project, 

Linp  tih-Fnn^f  Benefits:  Enter  the  total 
costs  of  fringe  henefits.  unless  treated  as 
part  of  an  approved  indirect  cost  rate 
which  is  entered  on  line  Rj. 

Iustific:ati()n:  Enter  the  total  costs  of 
fringe  henefits.  unless  treated  as  part  of 
an  approved  indirect  cost  rate. 

Unc  6(-Tr(ivt'l:  Enter  total  cost  of  all 
travel  hv  emplovees  of  the  project  Do 
not  enter  costs  for  consultant's  travel. 

lustificafion:  Include  the  name{s)  of 
traveler(s),  total  numher  of  trips, 
destinations,  length  of  stav.  mileage 
rate,  transportation  c:osts  and 
suhsistence  allowances. 

Lwf  6({-EquipiUfnt:  Enter  the  total 
costs  of  all  non-expendable  personal 
propertv  to  he  acquired  hy  the  project 
Equipment  means  tangible  non- 
e.xpendahle  personal  property  having  a 
useful  life  of  more  than  one  year  and  an 
acquisition  cost  of  SS.OOO  or  more  per 
unit. 

Justification:  Equipment  to  be 
purchased  with  Federal  funds  must  he 
required  to  conduct  the  project,  and  the 
applicant  organization  or  its  subgrantees 
must  not  already  havt>  th(!  (!quij)ment  or 
a  reasonable  facsimile  available  to  the 
projetrt.  The  justification  also  must 
contain  plans  for  future  use  or  disposal 
of  the  equipment  after  the  project  ends 

Linf  6(i-Supplips:  Enter  the  total  costs 
of  all  tangible  personal  property 
(surplus)  other  than  that  in(;iuded  on 
line  bd. 

Line  6b(Hbrr:  Enter  the  total  of  all 
other  costs.  Such  costs,  where 
applicable,  mav  include,  but  are  not 
limited  to,  insurance,  food,  medical  and 
dental  costs  (noncontractual),  fees  and 
travel  paid  directly  to  individual 
consultants,  local  transportation  (all 
travel  which  does  not  require  per  diem 
is  considered  local  Travel),  space  and 
equipment  rentals,  printing  and 
publication,  computer  use  training  costs 
including  tuition  and  stipends,  training 
service  costs  including  wage  payments 
to  individuals  and  sup[)ortive  service 
payments,  and  staff  development  costs 

Line  6-lndirfit  (Charges:  Enter  the 
total  amount  of  indirect  costs  This  line 
should  be  ustui  onlv  when  the  applicant 
currentlv  has  an  indire<:t  cost  rate 
approved  by  the  Ueparlment  of  Health 
and  Human  Services  or  other  Feileral 
agencies.  With  the  exception  of  States 
and  local  governments,  applicants 
should  enclose  a  copv  of  the  current 
approved  rate  agreement  if  it  was 
negotiated  with  a  Federal  agency  other 
than  the  Department  of  Health  and 
Human  Services   For  an  edui:ational 
institution,  the  indirect  costs  on  training 
grants  will  be  allowed  at  the  lesser  of 
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the  institution's  actual  indirect  costs  or 
8  percent  of  the  total  direct  costs. 

If  the  applicant  organization  is  in  the 
process  of  initially  developing  or 
renegotiating  a  rate,  it  should 
immediately  upon  notification  that  an 
award  will  be  made,  develop  a  tentative 
indirect  f:ost  rate  proposal  based  on  its 
most  recently  completed  fiscal  year  in 
accordance  with  the  principle:,  set  forth 
in  the  pertinent  DHHS  Guide  (or 
Establishing  Indirect  Cost  Rates,  and 
submit  it  to  the  appropriate  DHHS 
Rt!gional  Office. 

It  should  be  noted  that  when  an 
indirect  cost  rate  is  requested,  those 
costs  included  in  the  indirect  cost  pool 
cannot  be  budgeted  or  charged  as  direct 
costs  to  the  grant. 

Une  H-Totals:  The  total  amount 
shown  in  Section  B.  Column  (5).  should 
be  the  same  as  the  amount  shown  in 
Section  A,  line  5.  column  (e). 

Line  7-Program  Income:  Enter  the 
estimated  amount  of  income,  if  any  is 
expected  to  be  generated  from  this 
project.  Separately  show  expected 
program  income  generated  from  OCS 
support  and  income  generated  from 
other  mobilized  funds.  Do  not  add  or 
subtract  this  amount  from  the  budget 
total.  Show  the  nature  and  sourt:e  of 
income  in  the  program  narrative 
statement. 

(Column  5:  Carry  totals  from  column  1 
to  column  5  for  all  line  items. 

justification:  Desc:ribe  the  nature, 
source  and  anticipated  use  of  program 
income  in  the  Program  Narrative 
Statement. 

S6K:tion  C — Non-Federal  Resources 

This  section  is  to  record  the  amounts 
of  Non-Federal  resources  that  will  be 
us(!d  to  support  the  project,  Non-Federal 
resources  refer  to  other  than  OCS  funds 
for  which  the  applic;ant  has  received  a 
commitment.  Provide  a  brief 
explanation,  on  a  separate  sheet, 
showing  the  type  of  contribution, 
broken  out  bv  Object  CUass  Categories, 
section  B.b)  and  whether  it  is  cash  or 
third  parly  in-kind.  The  firm 
commitment  of  these  required  funds 
must  be  doc:umented  and  submitted 
with  the  application. 

Except  in  unusual  situations,  this 
doc:iimentation  must  be  in  the  form  of 
letters  of  commitment  or  letters  of  intent 
from  the  organizati(m(s)/individuals 
from  which  funds  will  be  received. 

Line  a— 

Col   (a):  Enter  the  project  title. 

Col   (b):  Enter  the  amount  of  cash  or 
donations  to  be  made  by  the  applicant. 

Col.  (c):  Enter  the  State  contribution. 

Col   (d):  Enter  the  amount  of  cash  and 
third  party  in-kind  contributions  to  be 
made  from  all  other  sources. 


Col.  (e):  Enter  the  total  of  column  fb), 
(c),  and  (d).  Lines  9.  10,  and  11  should 
be  left  blank. 

Line  12 — Carry  the  total  of  each 
column  of  line  8,  (b)  through  (e).  The 
amount  in  column  (e)  should  be  equal 
to  the  amount  on  section  A,  Line  5.  and 
column  (f), 

justification:  Describe  third  party  in- 
kind  contributions,  if  included. 

Section  D — Forecasted  Cash  Needs 

Line  13 — Enter  the  amount  of  Federal 
(OCS)  cash  needed  for  this  grant  for  first 
year  and  by  quarter,  during  the  first  12- 
month  budget  period. 

Line  14 — Enter  the  amount  of  cash 
from  all  other  sources  needed  by  quarter 
during  the  first  year. 

Line  15 — Enter  the  total  of  Lines  1,3 
and  14  for  all  columns. 

Section  E — Budget  Estimates  of  Federal 
Funds  Needed  for  Balance  of  the  Project 

To  be  completed  by  applicants 
applying  for  funds  for  a  three  year 
project  period. 

Section  F — Other  Budget  Information 

Line  21 — Include  narrative 
justification  required  under  Section  B 
for  each  object  class  category  for  the 
total  project  period. 

Line  22— Enter  the  type  of  HHS  or 
other  Federal  agency  approved  indirect 
cost  rate  (provisional,  predetermined, 
final  or  fixed)  that  will  be  in  effect 
during  the  funding  period,  the  estimated 
amount  of  the  base  to  which  the  rate  is 
applied  and  the  total  indirect  expense. 
Also,  enter  the  date  the  rate  was 
approved,  where  applicable.  Attach  a 
copv  of  the  approved  rate  agreement  if 
it  was  negotiated  with  a  Federal  agency 
other  than  the  Department  of  Health  and 
Human  Services. 

Line  23 — Provide  any  other 
explanations  and  continuation  sheets 
required  or  deemed  necessary'  to  justify 
or  explain  the  budget  information. 

3  SF-424B   "Assurances  Non- 
Construction" 

Applicant  must  sign  and  return  the 
"Assurances"  found  at  Attachment  C 
with  its  application. 

4  Project  Narrative 

Each  narrative  section  of  the 
application  must  address  one  or  more  of 
the  focus  areas  described  in  Part  B  and 
follow  the  format  outlined  below: 

a.  Need  for  Assistance 

b.  Work  Program 

c.  Significant  and  Beneficial  Impact 

d.  Evidence  of  Significant 
Collaborations 

e.  Ability  of  the  Applicant  to  Perform 
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Part  G — Post  Award  Information  and 
Reporting  Requirements 

Following  approval  of  the 
applications  selected  for  funding,  notice 
of  project  approval  and  authority  to 
draw  down  project  funds  will  be  made 
in  writing.  The  official  award  document 
is  the  Financial  Assistance  Award, 
which  indicates,  the  amount  of  Federal 
funds  approved  for  use  in  the  project, 
the  project  and  budget  periods  for 
which  support  is  provided,  the  terms 
and  conditions  of  the  award,  and  the 
total  project  period  for  which  support  is 
contemplated. 

In  addition  to  the  standard  terms  and 
conditions  which  will  be  applicable  to 
grants,  grantee  will  be  subject  to  the 
provisions  of  45  CFR  parts  74  (non- 
governmental) and  92  (governmental) 
and  OMB  Circulars  A-122  and  A-87. 

Grantees  will  be  required  to  submit 
quarterly  progress  and  financial  reports 
(SF-269)  as  well  as  a  final  progress  and 
financial  report. 

Grantees  are  subject  to  the  audit 
requirements  in  45  CFR  parts  74  (non- 
governmental) and  92  (governmental) 
and  OMB  Circulars  A-128  and  A-133. 

Section  319  of.Public  Law  101-121, 
signed  into  law  on  October  23.  1989 
imposes  prohibitions  and  requirements 
for  disclosure  and  certification  related 
to  lobbying  on  recipients  of  Federal 
contracts,  grants,  cooperative 
agreements,  and  loans.  It  provides 
exemptions  for  Indian  tribes  and  tribal 
organizations.  Current  and  prospective 
recipients  (and  their  subtler  contractors 
and/or  grantees)  are  prohibited  from 
using  Federal  funds,  other  than  profits 
from  a  Federal  contract,  for  lobbying 


Congress  or  any  Federal  agency  in 
connection  with  the  award  of  a  contract, 
grant,  cooperative  agreement,  or  loan.  In 
addition,  for  each  award  action  in 
excess  of  $100,000  (or  $150,000  for 
loans)  the  law  requires  recipients  and 
their  subtier  contractors  and/or 
subgrantees  (1)  to  certif\'  that  they  have 
neither  used  nor  will  use  any 
appropriated  funds  for  payment  to 
lobbyists,  (2)  to  disclose  the  name, 
address,  payment  details,  and  purpose 
of  any  agreements  with  lobbyists  whom 
recipients  or  their  subtier  Contractors  or 
subgrantee  will  pay  with  profits  or  non- 
appropriated funds  on  or  after 
December  22.  1989.  and  (3)  to  file 
quarterly  up-dates  about  the  use  of 
lobbyists  if  material  changes  occur  in 
their  use.  The  law  establishes  civil 
penalties  for  noncompliance.  See 
Attachment  F  for  certification  and 
disclosure  forms  to  be  submitted  with 
the  applications  for  this  program. 

Public  Law  103-227,  Part  C. 
Environmental  Tobacco  Smoke,  also 
known  as  the  Pro-Children  Act  of  1994 
(Act),  requires  that  smoking  not  be 
permitted  in  any  portion  of  any  indoor 
facility  owned  or  leased  or  contracted 
for  by  an  entity  and  used  routinely  or 
regularly  for  the  provision  of  health,  day 
care,  education,  or  library  services  to 
children  under  the  age  of  18.  if  the 
ser\'ices  are  funded  by  Federal  programs 
either  directly  or  through  States  or  local 
governmental  by  Federal  grant,  contract, 
loan  or  loan  guarantee.  The  law  does  not 
apply  to  facilities  funded  solely  by 
Medicare  of  Medicaid  funds,  and 
portions  of  facilities  used  for  in-patient 
drug  or  alcohol  treatment.  Failure  to 


comply  with  the  provisions  of  the  law- 
may  result  in  the  imposition  of  a  civil 
monetary  penalty  of  up  to  $1 ,000  per 
day  and/or  the  imposition  of  an 
administrative  compliance  order  on  the 
responsible  entity. 

By  signing  and  submitting  this 
application,  the  applicant/grantee 
certifies  that  it  will  comply  with  the 
requirement  of  the  Act.  The  applicant/ 
grantee  further  agrees  that  it  will  require 
the  language  of  this  certification  be 
included  in  any  sub-awards,  which 
contain  provisions  for  children's 
services  and  that  all  subgrantees  shall 
certify  accordingly. 

Attachment  H  indicates  the 
regulations  that  apply  to  all  applicants/ 
grantees  under  this  program. 

Dated:  Ma\  25.  2000 
Donald  Sykes. 

Director.  Office  of  Communitv  SerMces. 

CSBG  Training.  Technical  Assistance 
and  Capacity-Building  Program:  List  of 
Attachments 

A — .Application  for  Fednral  .Assistance.  SK 

424 
B — Budget  Information — Non-Construction 

Programs,  SF  424A 
C — Assurances — Non-Construction  Programs. 

SF424B 
U — Certification  Regarding  Drug-Free  Work 

Place 
E— Debarment  Certification 
F — Certification  Regarding  Environmental 

Tobacco  Smoke 
G — Disclosure  of  Lobbying  .Acti\ities.  SF- 

LLL 
H — Listing  of  Regulations  .Applic  able  in  .All 

Grantees 
I — Listing  of  State  Single  Points  of  Contac  t 
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APPUCATION  FOR 
FEDERAL  ASSISTANCE 


Attachment  A 


OMe  Approval  No.  0348-0043 


1.  TYPE  OF  SUBMISSION: 

O  Construction 
I I  Noil  ComtiuLlluci 


PrMpptcatton 
Q  Conotnictlon 
Q  Not»-Controctlon 


a.  DATE  suBMrrrco 


%.  OATC  RCCOVCO  BY  STATE 


4.  DATE  RCCEIVEO  BY  FEOCRAL  AGENCY 


5.  APnJCANT  INFORMATION 


Afw^^'^vtf  l#4^tfiltf^^# 


SlMa  ApphcMlon  kMnoflor 


Fadoral  IdwittAw 


Lag^NwDo: 


OrganusBonal  Unit 


AddroM  (ghf»aiy.  county,  Stal»,  ^tdupcodm): 


Nam*  and  flaphona  numbor  of  poraon  to  bo  contadad  on  manors  involving 
IMS  appicatlon  (jpAw  «^M  oMiPV 


e.  EMPLOYER  IDENTIFICATION  NUMBER  (EIN): 

on 


riLiM 


7.  TYPE  OF  APPUCANT:  Cnttr  ^pnpnaf  ltt»f  m  box) 


□ 


•.  TYPE  OF  APPUCATION: 

Q  Now         G  Continuation  Q  RovWon 

II  Ravisior.  antor  appropnata  lonaf(»)  w\  box(ot)  I      I     I      I 

A  Incratisa  Award         B  Docroaso  Award       C  Irvrraaao  Duration 
D  Dacraasa  OuratKX)     Q»»i(spmaty): 


A.  Stata  H.  Indopondont  Sctxx>l  Dist. 

B.  County  I  Suta  Controlad  InMtution  of  Highor  Laaming 

C.  Municipal  J.  Pnvata  Univorsily 
D  Townah^)  K.  IndMn  Trtba 

E.  mtoraato  L  IndMduiri 

F  Irwrnxxnaprt  M.  ProAt  Organzaiion 

G.  Spocwl  DiaJnct  N  OOior  (Spoafy) 


9.  NAME  OF  FEDERAL  AGENCY: 


10.  CATALOG  OF  FEDERAL  DOMESTIC  ASSISTANCE  NUMBER: 

LEJ- 

TITLE 


n 


12.  AREAS  AFFECTED  BY  PROJECT /^Cdws,  CourOms.  Slalms.  1c): 


11.  DESCRIPTIVE  TITLE  OF  APPUCANTS  PROJECT: 


13.  PROPOSED  PROJECT 


Start  Dale 


Ending  Data 


14.  CONGRESSIONAL  DISTRICTS  OF: 


a  Applicant 


b  ProiOCt 


5.  ESTIMATED  FUNDING: 


a  Federal 


b  Applicant 


c  Stais 


d  Local 


e  Othar 


f  Program  lncorr>e 


g   TOTAL 


le.  IS  APPLICATION  SUBJECT  TO  REVIEW  BY  STATE  EXECUTIVE 
ORDER  12372  PROCESS? 

a  YES    THIS  PREAPPLICATION/APPUCATtON  WAS  MADE 

AVAILABLE  TO  THE  STATE  EXECUTIVE  OflOER  12372 
PROCESS  FOR  REVIEW  ON: 

DATE  


b  No     D  PROGRAM  IS  NOT  COVERED  BY  E  O.  12372 

D  OR  PROGRAM  HAS  NOT  BEEN  SELECTED  BY  STATE 
FOR  REVIEW 


17.  IS  THE  APPUCANT  OEUNOUENT  ON  ANY  FEDERAL  DEBT? 
n  Taa     If  *Vaa,*  attach  an  aiplanatlon.  Q  No 


18.  TO  THE  BEST  OF  MY  KNOWLEDGE  AND  BEUEF.  ALL  DATA  IN  THIS  APPLICAT10N/PREAPPUCAT10N  ARE  TRUE  AND  CORRECT.  THE 
DOCUMENT  HAS  BEEN  DULY  AUTHORIZED  BY  THE  GOVERNING  BODY  OF  THE  APPLICANT  AND  THE  APPUCANT  WILL  COMPLY  WITH  THE 
ATTACHED  ASSURANCES  IF  THE  ASSISTANCE  IS  AWARDED. 


a  Typa  Name  oi  Autfionzed  Rapresantativa 


d  Signature  of  Authonzed  Representative 


b  Title 


Previous  Edition  Usable 
Aulhon^ed  'or  Local  Reproduction 


c  Talaphona  Number 


a  Data  Signed 


Standard  Form  424  (Rov  7-97) 
Prascnbod  by  0MB  Orculv  A-102 


BILLING  COOC  41S4  Ot   C 
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Instructions  for  the  SF-424 

Public  reporting  burden  for  this  collection 
of  information  is  estimated  to  average  4.5 
minutes  per  response,  including  time  for 
reviewing  instructions,  searching  existing 
data  souri:es.  gathering  and  maintaining  the 
data  needed,  and  c:ompleting  and  reviewing 
the  collection  of  information.  Send 
comments  regarding  the  burden  estimate  or 
anv  other  aspec:t  of  this  c:ollection  of 
information,  including  suggestions  for 
reducing  this  burden,  to  the  Office  of 
Management  and  Budget.  Paperwork 
Reduction  Project  (0,348-004.3).  Washington. 
DC  20.503. 

Please  do  not  return  you  completed  form 
to  the  Office  of  Management  and  Budget. 
Send  it  to  the  address  provided  by  the 
sponsoring  agency. 

This  is  a  standard  form  used  by  applicants- 
as  a  required  facesheet  for  preapplication  and 
applications  submitted  for  Federal  assistance. 
It  will  be  used  bv  Federal  agencies  to  obtain 
applicant  certification  that  States  which  have 
established  a  review  and  comment  procedure 
in  response  to  Executive  Order  12372  and 
have  selected  the  program  to  be  included  in 
their  process,  have  been  given  and 
opportunity  to  review  the  applicant's 
submission. 

Item;  and  Entry 

1.  Self-explanatory. 

2.  Date  application  submitted  to  Federal 
agenfA  (or  State  if  applicable)  and  applicant's 
control  number  (if  applicable). 

3  State  use  only  (if  applicable), 
4.  If  this  application  is  to  continue  or 
revise  an  existing  award,  enter  present 


Federal  identifier  number.  If  for  a  new 
project,  leave  blank. 

5.  Legal  name  of  applicant,  name  of 
primar\'  organizational  unit  which  will 
undertake  the  assistance  activity,  complete 
address  of  the  applicant,  and  name  and 
telephone  number  of  the  person  to  contact  on 
matters  related  to  this  application. 

6.  Enter  Employer  Identification  Number 
(EIN)  as  assigned  by  the  internal  Revenue 
.Service. 

7.  Enter  the  appropriate  letter  in  the  spa(  e 
provided, 

8.  Chec :k  appropriate  box  and  enter 
appropriate  letter(s)  in  this  space(s)  provided: 
— "New"  means  a  new  assistance  award, 

— "Continuation"  means  an  extension  for  an 
additional  funding/budget  period  for  a 
project  with  a  projected  completion  date, 

— "Revision"  means  any  change  in  the 
Federal  Government's  financial  obligation 
or  contingent  liability  from  an  existing 
obligation, 

9.  Name  of  Federal  agency  from  which 
assistance  is  being  requested  with  this 
application, 

10.  Use  the  Catalog  of  Federal  Domestic 
.•Assistance  number  and  title  of  the  program 
under  which  assistance  is  requested, 

1 1 .  Enter  a  brief  descriptive  title  of  the 
project  If  more  than  one  program  is 
involved,  vou  should  append  an  explanation 
on  a  separate  sheet.  If  appropriate  (e,g,. 
construction  or  real  property  projects),  attach 
a  map  showing  project  location.  For 
preapplications.  use  a  separate  sheet  to 
provide  a  summary  description  of  this 
project. 


12.  List  only  the  largest  political  entities 
affected  (e.g..  State,  counties,  (  ities), 

13.  Self-explanatory. 

14.  List  the  applicant's  Congressional 
District  and  any  District(s]  affected  bv  the 
program  or  project. 

l.T.  .Amount  requested  or  to  be  contributed 
during  the  first  funding  budget  period  b\ 
each  contributor.  \'alue  of  in-kind 
contributions  should  be  inc  luded  on 
appropriate  lines  as  applicable.  If  the  action 
will  result  in  a  dollar  change  to  an  existing 
award,  indicate  o;i/v  the  amount  of  the 
(  hange.  For  decreases,  enclose  the  amounts 
in  parentheses.  If  both  basic  and 
supplemental  amounts  are  included,  show 
breakdown  on  an  attached  sheet.  For 
multiple  program  funding,  use  totals  and 
show  breakdown  using  same  categories  as 
item  15. 

16.  .Applicants  should  contact  the  State 
Single  Point  of  Contact  (SPOC)  for  Federal 
Executi\e  Order  12372  to  determine  whether 
the  application  is  subject  to  the  State 
intergovernmental  review  process 

17.  This  question  applies  to  the  applicant 
organization,  not  the  person  who  signs  as  the 
authorized  representative.  Categories  of  debt 
include  delinquent  audit  disallowant  es. 
loans  and  taxes. 

18.  To  be  signed  by  the  authorized 
representative  of  the  applicant.  .\  copy  of  the 
governing  body's  authorization  for  you  to 
sign  this  application  as  official  representative 
must  be  on  file  in  the  applicant's  office, 
(Certain  Federal  agencies  mav  require  that 
this  authorization  be  submitted  as  part  of  the 
application.) 
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Instructions  for  the  SF-424A 

Public  repcirtinx  burden  fur  this  ( (jllM.tion 
of  informrttion  is  Hstirndteii  to  nvurage  180 
minutes  per  response,  including  time  for 
reviewing  instructions,  searching  existing 
data  sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and  reviewing 
the  (ollection  of  information.  Send 
comment.s  regarding  the  burden  estimate  or 
any  other  a.spect  of  this  collei  tion  of 
information,  inc. hiding  suggestions  for 
reducing  this  burden,  to  the  Office  of 
Management  and  Budget.  Paperwork. 
Reduction  F'roject  (0,148/004).  Wa.shingtun. 

ix:. 

Please  do  not  return  your  completed  form 
to  the  Office  of  Management  and  Budget 
Send  it  to  the  address  provided  by  the 
sponsoring  agency. 

General  Instructions 

This  form  is  designeil  so  that  application 
can  be  made  for  funds  from  one  or  more  grant 
programs   In  preparing  the  budget,  adhere  to 
any  existing  Federal  grantor  agency 
guidelines  whu.h  prescribe  how  and  whether 
budgeted  amounts  should  be  sepaiately 
shown  for  ilifforent  functicms  or  activities  • 
within  the  program.  For  some  programs, 
grantor  agencies  may  recjuire  budgets  to  be 
separately  shown  bv  hini  tion  or  activity   For 
iitlier  programs,  grantor  agenc  ies  may  require 
a  breakdown  by  fiiiu  tion  or  ac  tivity    Sectiijiis 
.•\.  B.  C.  and  I)  should  iiK.lude  budget 
Hstimates  for  the  whole  pni|e{  t  except  when 
applying  for  assistance  whu  h  re<|uires 
Federal  authorization  in  annual  or  other 
funding  perioil  increments   In  the  latter  rase, 
Set  tions  A,  B.  (.'..  and  1)  should  provide  the 
budget  for  the  first  budget  period  (usually  a 
year]  and  Sei  tion  F  should  present  the  need 
for  Federal  assistant  e  in  the  subse(|Ufnt 
budget  periods.  .Ml  iipplu  ations  shiiuld 
I  ontain  a  breakilown  bv  the  obiei  t  class 
I  ategories  shown  in  Lines  a-k  of  Set  tion  B. 

Section  A   Hutiy,et  Summary  Lines  t-4 
(Columns  (a)  and  (b) 

Ff)r  applications  pertaining  to  a  single 
Federal  grant  program  (Federal  Domestic 
.Assistant  e  Citalog  number)  and  iitit  requiring 
a  funt  tional  or  atitivity  breakdown,  tenter  on 
l.iiii!  I  uiiiier  (^tjlumn  (a)  tht?  (lat.ilog  program 
titli!  ami  the  (lataltig  number  in  Oolumii  (b) 

For  applications  pertaining  to  a  single 
program  requiring  butlget  amounts  bv 
multiple  funi  tions  or  attivities.  enter  the 
nami!  of  eat  h  activity  or  funttion  on  t  ach 
line  in  Column  (a),  antl  enti^r  the  Catalog 
number  in  Column  |b|   For  applit  ations 
pertaining  to  multiple  programs  wht^e  none 
of  tbt?  programs  requirt'  a  brtMktlown  by 
funt  turn  or  attivitv,  enter  the  Catalog 
program  title  on  e.ti  h  line  in  Ctiluniii  (,i)  ami 
ihi^  ri!spei  tive  C.it.ilug  numlier  on  eat  h  lint; 
in  Column  lb) 

For  applications  pertaining  to  imilliple 
programs  whert;  tine  or  more  [irograms 
ri!quire  a  breaktiown  bv  hint  tion  or  at  tivity, 
prepare  a  sep.irale  sheet  for  eat  h  program 
requiring  the  briMkdovvn   .Xtltlitional  sheets 
shoulil  he  usi'tl  when  one  torni  does  not 
prii\  itle  atletju.ite  spat  e  lor  all  breakilown  of 
ilala  required   Htivvever.  when  more  than  one 
shi!et  IS  usetl,  the  first  page  shoultl  provide 
tht!  summary  totals  iiy  programs. 


Lines  1—4.  C^iolumn.s  (c)  Through  (g) 

For  new  applications,  leave  Clolumn  |c) 
and  (d)  blank.  For  each  line  entry  in  Columns 
(a)  and  (b),  enter  in  Columns  (e),  (0.  and  (g) 
the  appropriate  amounts  of  funds  needed  to 
support  the  projei  t  for  the  first  funding 
period  (usually  a  year). 

For  continuing  grant  program  applications, 
submit  these  forms  before  the  end  of  each 
funding  period  as  required  by  the  grantor 
agency.  Enter  in  C;olumns  (t )  and  (id)  the 
estimated  amounts  of  funds  which  will 
remain  unobligated  at  the  end  of  the  grant 
funding  period  only  if  the  Federal  grantor 
agency  instructions  provide  for  this. 
Otherwise,  leave  these  columns  blank.  Enter 
in  i;olumns  (e)  and  (f)  the  amounts  of  funds 
needed  for  the  upcoming  period  The 
amount(s)  in  Column  (g)  should  be  the  sum 
of  amounts  in  Columns  (e)  and  (fl 

For  supplemental  grants  and  changes  to 
existing  grants,  do  not  use  Columns  (c)  and 
(li).  Enter  in  Column  (e)  the  amount  of  the 
increa.se  or  decrease  of  Federal  funds  and 
enter  in  Column  (f)  the  amount  of  the 
increase  or  decrease  of  non-Federal  funds.  In 
Column  (g)  enter  the  new  total  budgeted 
amount  (Federal  and  non-Federal)  which 
int  ludes  the  total  previous  authorized 
budgeted  amounts  plus  or  minus,  as 
appropriate,  the  amounts  shown  in  C^olumns 
(e)  ami  (f)  The  amount(s]  in  Column  (g) 
should  not  etpial  the  sum  of  amounts  in 
Columns  (e)  and  (f) 

Line  5 — Show  the  totals  for  all  columns 
used. 

Section  B  Budget  Categories 

In  the  t:olumn  headings  (1)  through  (4). 
enter  the  lines  of  the  same  programs, 
funt  tions.  and  at  tivities  shown  on  Lines  1- 
4.  (;olumn  (a).  Set  tion  A  When  additional 
stn-ets  are  prepared  for  Section  A.  provide 
similar  t  tilumn  headings  on  each  sheet.  For 
each  program,  hinction  or  at  tivity,  fill  in  the 
total  requirements  ftir  funds  (both  Federal 
and  non-Federal)  by  object  idass  categories. 

Line  6a-i— Show  the  totals  of  Lines  6a  It) 
6h  in  each  t:t)lumn. 

Line  fij — Show  the  amount  of  indirect  cost. 

Line  fik — Enter  the  total  of  amounts  on 
Lines  6i  anil  6|   For  all  applit  ations  for  new 
grants  H.id  continuation  grants  the  total 
amtiuni  in  t  olumn  (.5).  Line  hk.  should  be  the 
same  as  the  total  amount  shown  in  Section 
A.  (Column  (g),  Line  5   For  supplemental 
grants  and  thanges  to  grants,  the  total 
amount  of  the  ini;rease  or  det:rease  as  shown 
in  (iolumns  ( 1  )-(4).  Line  fik  should  be  the 
same  as  the  sum  of  the  amt)unts  in  Section 
A.  Columns  (el  ami  (f)  on  Line  t 

Line  7 — Enter  the  estimated  amount  of 
int  ome,  if  any.  exjiet  ted  to  be  generated  from 
this  priijet  t    Do  not  add  or  subtrai :t  this 
amount  from  the  total  project  amount.  Show 
under  the  program  narrative  statement  the 
nature  ami  sourt :e  of  ini  ome  The  estimated 
amount  of  prtigram  income  may  be 
t  onsiilered  by  tht;  Federal  grantor  agency  in 
determining  the  total  amount  of  the  grant. 

Section  C.  Non-Federal  Resources 

Lines  8-1 1 — Entt^r  amounts  of  ntin-Federal 
restiurces  that  will  be  used  on  the  grant.  If 
inkintl  ttintributions  are  intluded.  provide  a 
brief  explanation  on  a  separate  sheet. 


Column  (a) — Enter  the  program  titles 
identical  to  Column  (a).  Section  A.  A 
breakdown  by  function  or  activity  is  not 
necessary- 
Column  (b) — Enter  the  i;ontribution  to  be 
made  by  the  applicant. 

Column  (c) — Enter  the  amount  of  the 
Slates  cash  and  in-kind  contribution  if  the 
applicant  is  not  a  State  or  State  agency. 
Applit;ants  whit:h  are  a  Stale  or  State 
agencies  should  leave  this  column  blank 

Column  (d) — Enter  the  amount  of  cash  and 
in-kind  contributions  to  be  made  from  all 
other  sources. 

Column  (e) — Enter  totals  of  Columns  (b). 
(c).and(d) 

Line  12 — Enter  the  total  for  each  Columns 
(b)-(e).  The  amount  in  Column  (e)  should  be 
et}ual  to  the  amount  on  Line  5,  Column  (f). 
Section  A. 

Section  D  Forecasted  Cash  Seeds 

Line  13 — Enter  the  amount  of  cash  needed 
by  quarter  from  the  grantor  agency  during  the 
first  year 

Line  14 — Enter  the  amount  of  cash  from  all 
other  sources  needed  by  quarter  during  the 
first  year. 

Line  15 — Enter  the  totals  of  amounts  on 
Lines  1.3  and  14. 

Section  E.  Budget  Estimate  of  Federal  Funds 
Seeded  for  Balance  of  the  Project 

Lines  1&-19 — Enter  in  Column  (a)  the  same 
grant  program  titles  shown  in  Column  (a). 
Section  A  A  breakdown  by  function  or 
activity  is  not  necessary  Ftir  new 
applications  and  continuation  grant 
applications,  enter  in  the  proper  columns 
amounts  of  Federal  funds  which  will  be 
needed  to  i:omplete  the  program  or  pro|ect 
over  the  suf:ceeding  funding  periods  (usually 
in  years).  This  section  need  not  be  completed 
for  revisions  (amendments,  changes,  or 
supplements)  to  funds  for  the  current  year  of 
existing  grants. 

If  more  than  four  lines  are  needed  to  list 
the  program  titles,  submit  additional 
schedules  as  net:essarv 

Line  20 — Enter  the  total  for  each  of  the 
Columns  (b)-(e).  When  additional  schedules 
are  prepared  for  this  Section,  annotate 
af:t:ordinglv  and  show  the  overall  totals  on 
this  line 

Section  F  Other  Budget  information 

Line  21 — I'se  this  space  to  explain 
amounts  for  individual  direct  objet  I  class 
cost  categories  that  may  appear  to  be  out  of 
the  ordinary  or  to  explain  the  details  are 
required  by  the  Federal  grantor  agency. 

Line  22 — Enter  the  type  of  indirect  rate 
(provisional,  predetermined,  final  or  fixed) 
that  will  be  in  effect  during  the  funding 
period,  the  estimated  amount  of  the  base  to 
which  the  rate  is  applied,  and  the  total 
indirect  expense. 

Line  23 — Provide  any  other  explanations  or 
t:omments  deemed  necessary. 

Attachment  C 

As§urance — Non-Construction  Programs 

Public  reporting  burden  for  this  i:ollection 
of  information  is  estimated  to  average  1.5 
minutes  per  response,  including  time  for 
reviewing  instrut:tions,  searc:hing  existing 
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data  sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and  reviewing 
the  collection  of  information.  Send 
comments  regarding  the  burden  estimate  or 
any  aspect  of  this  collection  of  information, 
including  suggestions  for  reducing  this 
burden,  to  the  Office  of  Management  and 
Budget.  Paperwork  Reduction  Project  (0348- 
0040),  Washington.  DC  20503. 

Please  do  not  return  your  completed  form 
to  the  Office  of  Management  and  Budget. 
Send  if  to  the  address  provided  by  the 
sponsoring  agency. 

Note:  Certain  of  these  assurances  may  not 
be  applicable  to  your  project  or  program.  If 
you  have  questions,  please  contact  the 
awarding  agency.  Further,  certain  Federal 
awarding  agencies  may  require  applicants  to 
certify  to  additional  assurances.  If  such  is  the 
case,  you  will  not  be  notified. 

As  the  duly  authorized  representative  of 
the  applicant,  I  certify  that  the  applicant: 

1.  Has  the  legt!  tiUthority  to  apply  for 
Federal  assistance  and  the  institutional 
managerial  and  financial  capability 
(including  funds  sufficient  to  pay  the  non- 
Federal  share  or  project  cost)  to  ensure 
proper  planning,  management  and 
completion  of  the  project  described  in  this 
application. 

2.  Will  give  the  awarding  agency,  the 
Comptroller  General  of  the  United  States  and. 
if  appropriate,  the  State,  through  any 
authorized  representative,  access  to  and  the 
right  to  examine  all  records,  books  papers,  or 
documents  related  to  the  award;  and  will 
establish  a  proper  accounting  system  in 
accordance  with  generally  accepted 
accounting  standards  or  agency  directives. 

3.  Will  establish  safeguards  to  prohibit 
employees  from  using  their  positions  for  a 
purpose  that  constitutes  or  presents  the 
appearance  of  personal  or  organizational 
c:onflict  of  interest,  or  personal  gain. 

4.  Will  initiate  and  complete  the  work 
within  the  applicable  time  frame  after  project 
of  approval  of  the  awarding  agency. 

5.  Will  comply  with  the  Intergovernmental 
Personnel  Act  of  1970  (42  U.S.C.  §§4728- 
4763)  relating  to  prescribed  standards  for 
merit  systems  for  programs  funded  under  one 
of  the  19  statutes  or  regulations  specified  in 
Appendix  A  of  OPM's  Standards  for  a  Merit 
Svstem  of  Personnel  Administration  (5  CFR 
900,  Subpart  F). 

6.  Will  comply  with  all  Federal  statutes 
relating  to  nondiscrimination.  These  include 
but  are  not  limited  to:  (a)  Title  VI  of  the  Civil 
Rights  Act  of  1964  (PL.  88-352)  which 
prohibits  discrimination  on  the  basis  of  race, 
color  or  national  origin;  (b)  Title  IX  of  the 
Education  Amendments  of  1972,  as  amended 
(20  U.S.C.  §§  1681-1683,  and  1685-1686), 
which  prohibits  discrimination  on  the  basis 
of  sex;  (c)  Section  504  of  the  Rehabilitation 
Act  of  1973,  as  amended  (29  U.S.C.  §  794). 
which  prohibits  discrimination  on  the  basis 
of  handicaps;  (d)  the  Age  Discrimination  Act 
of  1975,  as  amended  (42  U.S.C.  §§6101- 
6107),  which  prohibits  discrimination  on  the 
basis  of  age;  (e)  the  Drug  Abuse  Office  and 
Treatment  Act  of  1972  (P.L.  92-255),  as 
amended,  relating  to  nondiscrimination  on 
the  basis  of  drug  abuse;  (f)  the 
Comprehensive  Alcohol  Abuse  and 
Alcoholism  Prevention,  Treatment  and 


Rehabilitation  Act  of  1970  (P.L.  91-616),  as 
amended,  relating  to  nondiscrimination  on 
the  basis  of  alcohol  abuse  or  alcoholism;  (g) 
§§  523  and  527  of  the  Public  Health  Service 
Act  of  1912  (42  U.S.C.  §§  290  dd-3  and  290 
ee  3).  as  amended,  relating  to  confidentiality 
of  alcohol  and  drug  abuse  patient  records;  (h) 
Title  VIII  of  the  Civil  Rights  Act  of  1968  (42 
U.S.C.  §§  3601  et  seq.].  as  amended,  relating 
to  nondiscrimination  in  the  sale,  rental  or 
financing  of  housing;  (i)  any  other 
nondiscrimination  provisions  in  the  specific 
statute(s)  under  which  application  for 
Federal  assistance  is  being  made;  and,  (j)  the 
requirements  of  any  other  nondiscrimination 
statute(s)  which  may  apply  to  the 
application. 

7.  Will  comply,  or  has  already  complied, 
with  the  requirements  of  Title  II  and  III  of  the 
Uniform  Relocation  Assistance  and  Real 
Property  Acquisition  Policies  -Act  of  1970 
(P.L.  91-646)  which  provide  for  fair  and 
equitable  treatment  of  persons  displaced  or 
whose  property  is  acquired  as  a  result  of 
Federal  or  federally-assisted  programs.  These 
requirements  apply  to  all  interests  in  real 
property  acquired  for  project  purposes 
regardless  of  Federal  participation  in 
purchases. 

8.  Will  comply,  as  applicable,  with 
provisions  of  the  Hatch  Act  (5  L'.S.C. 

§§  1501-1508  and  7324-7328)  which  limit 
the  political  activities  of  employees  whose 
principal  employment  activities  are  funded 
in  whole  or  in  part  with  Federal  funds. 

9.  Will  comply,  as  applicable  with 
provisions  of  the  Davis-Bacon  Act  (40  L'.S.C. 
§§  276a  to  276a-7),  the  Copeland  Act  (40 
U.S.C.  §  276c  and  18  U.S.C.  §  874),  and  the 
Contract  Work  Hours  and  Safety  Standards 
Act  (40  U.S.C.  §§  327-333).  regarding  labor 
standards  for  federally-assisted  construction 
subagreements. 

10.  Will  comply,  if  applicable,  with  Hood 
insurance  purchase  requirements  of  Section 
102(a)  of  the  Flood  Disaster  Protection  Act  of 
1973  (P.L.  93-234)  which  requires  recipients 
in  a  special  flood  hazard  area  to  participate 
in  the  program  and  to  purchase  flood 
insurance  if  the  total  cost  of  insurable 
construction  and  acquisition  is  SlO.OOO  or 
more. 

n.  Will  comply  with  environmental 
standards  which  may  be  prescribed  pursuant 
to  the  following:  (a)  Institution  of 
environmental  quality  control  measures 
under  the  National  Environmental  Policy  Act 
of  1969  (P.L.  91-190)  and  Executive  Order 
(EO)  11514;  (b)  notification  of  violating 
facilities  pursuant  to  EO  11738;  (c)  protection 
of  wetlands  pursuant  to  EO  11990;  (d) 
evaluation  of  flood  hazards  in  floodplains  in 
accordance  with  EO  11988;  (e)  assurance  of 
project  consistency  with  the  approved  Slate 
management  program  developed  under  the 
Coastal  Zone  Management  Act  of  1972  (16 
U.S.C.  §§  1451  et  seq.y,  (f)  conformity  of 
Federal  actions  to  State  (Clean  Air) 
Implementation  Plans  under  Section  176(c) 
of  the  Clean  Air  Act  of  1955.  as  amended  (42 
U.S.C.  §§  7401  et  seq.y.  (g)  protection  of 
underground  sources  of  drinking  water  under 
the  Safe  Drinking  Water  Act  of  1974.  as 
amended  (P.L.  93-523);  and.  (h)  protection  of 
endangered  species  under  the  Endangered 
Species  Act  of  1973,  as  amended  (PL.  93- 
205). 


12.  Will  comply  with  the  Wild  and  Scenic 
Rivers  Act  of  1968  (16  U.S.C.  §§1271  et  seq] 
related  to  protecting  components  or  potential 
components  of  the  national  wild  and  scenic 
rivers  svstem. 

13.  Will  assist  the  awarding  agency  in 
assuring  compliance  viith  Section  106  of  the 
National  Historic  Preservation  Act  of  1966.  as 
amended  (16  U.S.C.  §470).  EO  11593 
(identification  and  protection  of  historic 
properties),  and  the  .Archaeological  and 
Historic  Preservation  .Act  of  1974  (16  U.S.C. 
§§469a-l  et  seq). 

14.  Will  comply  with  P.L.  93-348 
regarding  the  protection  of  human  subjects 
involved  in  research,  development,  and 
related  activities  supported  by  this  award  of 
assistance. 

15.  Will  comply  with  the  Laboratory 
Animal  Welfare  Act  of  1966  (PL.  89-544.  as 
amended.  7  U.S.C.  §§2131  et  seq.)  pertaining 
to  the  care,  handling,  and  treatment  of  warm 
blooded  animals  held  for  research,  teaching, 
or  other  activities  supported  by  this  award  of 
assistance, 

16.  Will  comply  with  the  Lead-Based  Paint 
Poisoning  Prevention  .Act  (42  U.S.C.  §§4801 
et  seq.)  which  prohibits  the  use  of  lead-based 
paint  in  construction  or  rehabilitation  of 
residence  structures. 

17.  W'ill  cause  to  be  performed  the  r.  quired 
financial  and  compliance  audits  in 
accordance  with  the  Single  Audit  Act 
amendments  of  1996  and  OMB  Circular  .No. 
A-133.  "Audits  of  States.  Local 
Governments,  and  Non-Profit  Organizations." 

18.  Will  comply  with  all  applicable 
requirements  of  all  other  Federal  laws, 
executive  orders,  regulations,  and  policies 
governing  this  program. 

Signature  of  Authorized  Certifying  Official 

fitl^ 

Applicant  Organization 

Date  Submitted 

Attachment  D 

Certification  Regarding  Drug-Free 
Workplace  Requirements 

This  certification  is  required  by  the 
regulations  implementing  the  Drug-Free 
Workplace  Act  of  1988:  45  CFR  Part  76, 
Subpart,  F.  Sections  76.630(c]  and  (d)(2]  and 
76.645(a)(1)  and  (b)  provide  that  a  Federal 
agency  may  designate  a  central  receipt  point 
for  STATE-WIDE  AND  ST.ATE  AGENCY- 
WIDE  c;ertifications,  and  for  notification  of 
criminal  drug  convictions.  For  the 
Department  of  Health  and  Human  Services, 
the  central  pint  is:  Division  of  Grants 
Management  and  Oversight.  Office  of 
Management  and  Acquisition.  Department  of 
Health  and  Human  Services.  Room  517-D. 
200  Independence  Avenue.  SW  Washington, 
DC  20201. 

Certification  Regarding  Drug-Free  Workplace 
Requirements  (Instructions  for  Certification) 

1.  By  signing  and/or  submitting  this 
application  or  grant  agreement,  the  grantee  is 
providing  the  certification  set  out  below. 

2.  The  certification  set  out  below  is  a 
material  representation  of  fact  upon  which 
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reliance  is  placed  when  the  agtMK  v  awards 
thH^rant.  If  it  is  hilcr  dtitfrmiiiml  lh.it  tht* 
^ranlue  kniiwinglv  rerulfrKd  a  false 
(.ertificatiDii,  or  otherwise  vidlales  the 
r(«)uirements  of  the  Dnig-Kree  VViirkplai  e 
Act.  the  agency,  m  addition  to  anv  other 
remedies  avaiiahle  to  the  Federal 
(lovernmeiil.  mav  take  a<  tioii  authorized 
under  the  l)nig-Krt»e  VVorkpla(  e  .\(  I 

1.  For  grantees  other  than  individuals. 
Alternate  I  applies 

4   For  grantees  who  are  individuals. 
.Mtorn.ite  II  applies 

1   Workplaces  under  grants,  for  grantees 
other  than  individuals  need  not  he  identified 
on  the  certification  If  known,  thev  may  be 
identiTied  in  (he  grant  application.  If  the 
grantee  does  not  identify  the  workplaces  at 
the  time  of  application,  or  upon  award   If 
there  is  no  application,  the  grantee  must  keep 
the  identity  of  the  workplai  e(s|  on  file  in  its 
offii  e  and  make  the  information  .ivailahie  for 
Federal  inspection    Faiiiin^  to  identify  all 
known  workplaces  constitutes  ,i  violation  of 
the  grantees  drug-free  workplai  e 
re<|uirements 

t).  Workplace  idenlificalions  must  include 
the  actual  address  of  huildings  |or  parts  of 
huildingsl  or  other  sites  where  work  under 
the  grant  lakes  place  Categorical  desi  riptions 
may  he  used  (<•  i;  ,  all  vehii  les  of  a  mass 
transit  riiithority  or  .Slate  highwav  department 
while  in  operation.  Slate  employees  in  each 
l(M  al  uiit'ni[)lnvnieiil  oftli  e.  performers  in 
concert  halls  or  radio  studios) 

7   If  the  workpl.K  e  identified  to  tin;  agency 
changes  during  the  performaiK  e  of  the  grant, 
the  grantee  shall  inform  the  ageiu  y  of  the 
1  hange(s),  if  it  previously  identified  the 
workplai  es  in  (jiieslion  (see  paragraph  five) 

H   Deniiitions  of  lernis  in  the 
,Nonpro(  iiremeiil  Suspension  ,inil  Deh.irnient 
common  rule  and  Drug  Free  Work(ila(  e 
I  timinon  rule  .ipply  to  this  i  ertifii  atioii 
drantees'  atti'iitmn  is  called,  in  partii  iilar,  to 
the  following  definitions  from  these  rules; 
C<>i\troU>'d  'iiibstitni  f  means  a  ( ontrolled 
substance  in  ,S(  hedules  I  through  V  of  the 
Controlled  Suhst.ini  ese  .Ac  t  1^1  1'  S C   812) 
and  as  further  defined  hy  regulation  [2\  CFK 
l.tOH  11  through  i:i()H.  1")|; 

C.iwvirtiitit  means  a  finding  of  guilt 
lincluding  a  [ilea  of  nolo  i  ontendere)  or 
imposition  of  senteiu  e.  or  holh.  In  anv 
liidii  ial  hoilv  (  harged  with  the  responsihilily 
to  determine  violations  of  the  Federal  or 
State  criminal  drug  statutes: 

Cnmunil  (/rug  •itatutf  means  a  Federal  or 
non-F'ederal  criminal  statute  involving  the 
manufacture,  dislrihution.  dispensing,  use,  or 
possession  of  any  controlled  substani  e; 

Eiuphivi't'  means  the  ,  niployee  of  a  grantee 
direi  tly  engaged  in  the  performance  of  work 
under  a  grant,  iiu  hiding:  (i)  All  direc  t  charge 
employees:  |ii)  .Ml  indirect  charge  employees 
unless  their  impai  t  or  involvement  is 
insignificant  to  the  performance  of  the  grant; 
and  (iii)Temporary  personnel  and 
consultants  who  are  direi  tly  engaged  in  the 
performance  of  work  under  the  grant  and 
who  are  on  the  grantees  payroll   This 
definition  does  not  include  workers  not  on 
the  payroll  of  the  grantee  [f.f/,..  volunteers, 
even  if  u.sed  to  meet  a  matching  requirement; 
consultants  or  independent  contractors  not 
on  the  grantee's  payroll,  or  employees  of 


subrecipients  or  subcontractors  in  covered 
workplaces) 

Ortifiration  Regarding  Dnig-Free  Workpla(  e 
Keijuiremenls 

Alternate  I.  (Grantees  Other  Than 
Individuals) 

I'he  grantee-certifies  that  it  will  or  will 
continue  to  provide  a  drug-free  workplace  by- 
la)  Publishing  a  statement  notifying 
employees  that  the  unlawful  manufacture, 
distribution,  dispensing,  possession,  or  use  of 
a  controlled  substance  is  prohibited  in  the 
grantee's  workplace  and  specifying  the 
actions  that  will  fie  taken  against  employees 
for  violation  of  sui  h  [irohibition: 

(h)  tstablishing  an  ongoing  drug-free 
awareness  program  to  inform  employees 
about — 

(1)  The  dangers  of  dnig  abuse  in  the 
workplace: 

[2\  The  grantee's  policy  of  maintaining  a 
drug-free  workplace: 

('))  Any  available  drug  coun.seling, 
rehabilitation,  and  employee  assistance 
programs,  and 

(4)  The  penalties  that  may  be  imposed 
U[)on  employees  for  (frug  abuse  violations 
o(  (  iirniig  in  the  workplac  e, 

((  )  Making  it  a  reijuirement  that  eai  h 
employee  to  be  engaged  in  the  performance 
■  if  the  grant  be  given  a  copy  of  the  statement 
reipiired  b\  paragraph  (a). 

(d)  Notifying  the  employee  in  the  statement 
required  by  paragraph  (a)  that,  as  a  condition 
of  employment  under  the  grant,  the  employee 
will — 

(1)  .Vbide  by  itie  terms  of  ihe  statement. 
and 

(2)  Notify  the  employer  in  writing  of  his  or 
her  conviction  for  a  violation  of  a  i  riminal 
drug  statute  o(  t  urring  in  the  workplai  e  no 

I. iter  than  five  (  alendar  days  after  such 
1  onviction: 

(e)  Notifying  Iht^  agency  in  writing,  within 
ten  calendar  days  after  rei  eiving  notice  under 
paragraph  (dl(2)  from  an  employee  or 
otherwise  rei  eiving  actual  iiotii  e  of  such 
convK  lion   Fanplovers  of  lonvicted 
employees  must  provide  notice,  including 
position  title.  Ill  every  grant  offii  er  or  other 
designee  on  whose  grant  ai  tivitv  Ihe 

I  oiivK  ted  employee  was  working,  unless  the 
Ft'deral  agency  has  designated  a  central  point 
lor  the  receipt  of  such  notices.  Notice  shall 
ini  hide  the  identification  number(s)  of  each 
affected  grant: 

If)  Taking  one  of  the  following  ai  tinns. 
within  M)  1  alendar  days  of  rei  eiving  notic:e 
under  paragraph  (d)(2).  with  respect  to  any 
employee  who  is  so  (  onvit  ted^ 

( 1 )  Taking  a|)propriate  personnel  action 
against  such  an  employee,  up  to  and 
including  termination,  consistent  with  the 
requirements  of  the  Rehabilitation  .\v\  of 
197.J.  as  amended:  or 

(2)  RiH^uiring  such  employee  to  participate 
satisfactorily  in  a  drug  abuse  assistance  or 
rehabilitation  program  approved  for  such 
purposes  by  a  Federal.  State,  or  local  health, 
law  enforcement,  or  other  appropriate 
.igency; 

(g)  Making  a  good  faith  effort  to  continue 
to  maintain  a  drug-free  workplace  through 
implementation  of  paragraphs  (a),  (b),  (c),  (d), 
(e)and(n. 


(B)  The  grantee  may  insert  in  the  space 

provided  below  the  site(s)  for  the 
performance  of  work  done  in  connection 
with  the  specific  grant: 

Place  of  Performance  (Street  address,  city, 
county,  state,  zip  code) 


Check  if  there  are  workplaces  on  Tde  that 
are  not  identified  here. 

.•Mternate  11  (Grantees  Who  ,\re  Individuals) 

(a)  The  grantee  certifies  that,  as  a  condition 
of  the  granl.  he  or  she  will  not  engage  in  the 
unlawful  manufacture,  distribution, 
dispensing,  possession,  or  use  of  a  controlled 
substance  in  conducting  any  activity  with  the 
granl: 

(b)  If  convicted  of  a  criminal  drug  offense 
resulting  from  a  violation  occurring  during 
the  conduct  of  any  grant  activity,  he  or  she 
will  report  the  conviction,  in  writing,  within 
10  calendar  days  of  the  conviction,  to  every 
grant  officer  or  other  designee,  unless  the 
Federal  agency  designates  a  central  point  for 
the  receipt  of  such  notices.  When  notice  is 
made  lo  such  a  central  point,  it  shall  include 
the  identification  number(s)  of  each  affected 
grant. 

I.S.S  FR  21690.  21702.  May  25,  1990) 

Attachment  E 

Certification  Regarding  Debarment. 
Suspension  and  CMher  Responsibility 
Matters 

Certification  Regarding  Debarment. 
.Suspension,  and  Other  Responsibility 
Matters — Primary  Covered  Transactions 

Instructions  for  Certifii  ation 

1,  By  signing  and  submitting  this  proposal, 
the  prospective  primary  participant  is 
providing  the  certification  set  out  below. 

2   The  inability  of  a  person  to  provide  the 
certification  required  below  will  not 
necessarily  result  in  denial  of  participation  in 
this  covered  transac:tion.  The  prospective 
participant  shall  submit  an  explanation  of 
why  it  (  annot  provide  the  certification  set 
out  below  The  c  ertification  or  explanation 
will  be  (  onsidered  in  connection  with  the 
department  or  agency's  determination 
whether  to  enter  into  this  transaction. 
However,  failure  of  the  prospective  primary 
participant  to  furnish  a  certification  or  an 
explanation  shall  disqualify  sue  h  person 
from  participation  in  this  transaction. 

3.  The  c:er1ific;ation  in  this  clause  is  a 
material  representation  of  fact  upon  which 
reliance  was  placed  when  the  department  or 
agency  determined  to  enter  into  this 
tran.saction.  If  it  is  later  determined  that  the 
prospec;tiye  primary  participant  knowingly 
rendered  an  erroneous  certification,  in 
addition  to  other  remedies  available  to  the 
Federal  Government,  the  department  or 
agency  may  terminate  this  transaction  for 
cause  or  default. 

4.  The  prospective  primeiry  participant 
shall  provide  immediate  written  notice  to  the 
department  or  agency  to  which  this  proposal 
is  submitted  if  at  any  time  the  prospective 
primary  participant  learns  that  its 
certification  was  erroneous  when  submitted 
or  has  become  erroneous  by  reason  of 
changed  circumstances. 
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5.  The  terms  covered  tran.saction.  debarred, 
suspended,  ineligible,  lower  tier  covered 
transaction.  partic:ipant,  person,  primary 
c:overed  transac  lion,  princ  ipal.  proposal,  and 
voluntarily  exc  luded.  as  used  in  this  c  lause. 
have  the  meanings  set  out  in  the  Definitions 
and  ("overage  sec:tions  of  the  rules 
implementing  Exec  utive  Order  12549.  You 
may  contac:t  the  department  or  agency  to 
which  this  proposal  is  being  submitted  for 
assistance  in  obtaining  a  copy  of  those 
regulaticms. 

fi.  The  prospective  primary  participant 
agrees  by  submitting  this  proposal  that, 
should  the  proposed  covered  transaction  be 
entered  into,  it  shall  not  knowingly  enter  into 
any  lower  tier  covered  transaction  with  a 
person  who  is  proposed  for  debarment  under 
48  CFR  part  9.  subpart  9.4,  debarred, 
suspended,  declared  ineligible,  or  voluntarily 
exc:luded  from  participation  in  this  covered 
transac  lion,  unless  authorized  by  the 
department  or  agency  entering  into  this 
transaction. 

7.  The  prospec  live  primary  participant 
further  agrees  by  submitting  this  proposal 
that  it  will  inc;lude  the  c:lause  titled 

"Certification  Regarding  Debarment, 
Suspension.  Ineligibility  and  \oluntary 
Exclusion-Lower  Tier  Covered  Transaction.  ' 
provided  by  the  department  or  agency 
entering  into  this  covered  transaction, 
without  modification,  in  all  lower  tier 
c  overed  transactions  and  in  all  solicitations 
for  lower  tier  c;overed  transactions. 

8.  \  participant  in  a  covered  transaction 
mav  rely  upon  a  certification  of  a  prospective 
participant  in  a  lower  tier  covered 
tran.saction  that  it  is  not  proposed  for 
debarment  under  48  CFR  part  9.  subpart  9.4, 
debarred,  suspended,  ineligible,  or 
voluntarily  excluded  from  the  c;oyered 
transaction,  unless  it  knows  that  the 
certification  is  erroneous.  .\  participant  may 
det;ide  the  method  and  frequency  by  which 

it  determines  the  eligibility  of  its  principals. 
Each  participant  may.  but  is  not  required  to. 
check  the  List  of  Parties  Excluded  from 
Federal  Procurement  and  Nonproc;urement 
Programs. 

9.  Nothing  contained  in  the  foregoing  shall 
be  construed  to  require  establishment  of  a 
system  of  records  in  order  to  render  in  good 
faith  the  certification  required  by  this  clause. 
The  knowledge  and  information  of  a 
participant  is  not  required  to  exceed  that 
which  is  normally  possessed  by  a  prudent 
person  in  the  ordinary  course  of  business 
dealings. 

10.  Except  for  transactions  authorized 
under  paragraph  6  of  these  instructions,  if  a 
participant  in  a  covered  transaction 
knowingly  enters  into  a  lower  tier  covered 
transaction  with  a  person  who  is  proposed 
for  debarment  under  48  CFR  part  9,  subpart 
9.4,  suspended,  debarred,  ineligible,  or 
voluntarily  excluded  from  participation  in 
this  transaction,  in  addition  to  other 
remedies  available  to  the  Federal 
Government,  the  department  or  agency  may 
terminate  this  transaction  for  cause  or 
default. 


Certification  Regarding  Debarment, 
Suspension,  and  Other  Responsibility 
Matters — Primary  Covered  Transactions 

(1 )  The  prospective  primary  participant 
c:ertifies  lo  the  best  of  its  knowledge  and 
belief,  that  it  and  its  principals: 

(a)  .Are  not  presently  debarred,  suspended, 
proposed  for  debarment,  declared  ineligible, 
or  voluntarily  excluded  by  any  Federal 
department  or  agency; 

(b)  Have  not  within  a  three-year  period 
preceding  this  proposal  been  convicted  of  a 
had  a  c;ivil  judgment  rendered  against  them 
for  commission  of  fraud  or  a  criminal  offense 
in  connection  with  obtaining,  attempting  to 
obtain, or  performing  a  public  (Federal.  State 
or  local)  transaction  or  contract  under  a 
public  transaction;  violation  of  Federal  or 
State  antitrust  statutes  or  commission  of 
embezzlement,  theft,  forgery,  bribery, 
falsification  or  destruction  of  records,  making 
false  statements,  or  receiving  stolen  property: 

(c)  .Are  not  presently  indicated  for  or 
otherwise  criminally  or  civilly  charged  by  a 
governmental  entity  (Federal,  State  or  local) 
with  commission  of  any  of  the  offenses 
enumerated  in  paragraph  (l)(b)  of  this 
certification:  and 

(d)  Have  not  within  a  three-year  period 
preceding  this  application/proposal  had  one 
or  more  public  transactions  (Federal.  State  or 
local)  terminated  for  cause  or  default. 

(2)  Where  the  prospective  primary 
participant  is  unable  to  certify  to  any  of  the 
statements  in  this  certification,  such 
prospective  participant  shall  attach  an 
explanation  to  this  proposal. 

Certification  Regarding  Debarment. 
Suspension.  Ineligibility  and  Voluntary 
Exclusion — Lower  Tier  Covered  Transactions 

Instructions  for  Certification 

1.  By  signing  and  submitting  this  proposal, 
the  prospective  lower  tier  participant  is 
providing  the  certification  set  out  below. 

2.  The  certification  in  this  clause  is  a 
material  representation  of  fact  upon  which 
reliance  was  placed  when  this  transaction 
was  entered  into.  If  it  is  later  determined  that 
the  prospective  lowdr  tier  participant 
knowingly  rendered  an  erroneous 
certification,  in  addition  to  other  remedies 
available  to  the  Federal  Government  the 
department  or  agency  with  which  this 
transaction  originated  may  pursue  available 
remedies,  including  suspension  and/or 
debarment. 

3.  The  prospective  lower  tier  participant 
shall  provide  immediate  written  notice  to  the 
person  to  which  this  proposal  is  submitted  if 
at  anv  time  the  prospective  lower  tier 
participant  learns  that  its  certification  was 
erroneous  when  submitted  or  had  become 
erroneous  by  reason  of  changed 
circumstances. 

4.  The  terms  covered  transactions, 
debarred,  suspended,  ineligible,  lower  tier 
covered  transaction,  participant,  person, 
primary'  covered  transaction,  principal, 
proposal,  and  voluntarily  excluded,  as  used 
in  this  clause,  have  the  meaning  set  out  in 
the  Definitions  and  Coverage  sections  of  rules 
implementing  Executive  Order  12549.  "Vou 
may  contact  the  person  to  which  this 
proposal  is  submitted  for  assistance  in 
obtaining  a  copy  of  those  regulations. 


5.  The  prospective  lower  tier  participant 
agrees  by  submitting  this  proposal  that. 

I  [Page  33043)1  should  the  proposed  covered 
transaction  be  entered  into,  it  shall  not 
knowingly  enter  into  any  lower  tier  covered 
transaction  with  a  person  who  is  proposed 
for  debarment  under  48  CFR  part  9.  -iubpart 
9.4.  debarred,  suspenderi.  declared  ineligible, 
or  voluntarily  excluded  from  participation  in 
this  covered  transac:tion.  unless  authorized 
b\  the  department  or  agency  with  whit  h  this 
transaction  originated. 

6.  The  prospective  lower  tier  pariic;ipant 
further  agrees  by  submitting  this  proposal 
that  it  will  include  this  clause  titled 
"Certification  Regarding  Debarment. 
Suspension.  Ineligibility  and  \'oluntary 
Exclusion — Lower  Tier  Transaction." 
without  modification,  in  all  lower  tier 
covered  transactions  and  in  all  solicitations 
for  lower  tier  covered  transactions 

7.  A  participation  in  a  covered  transaction 
may  rely  upon  a  c:ertification  of  a  prospective 
participant  in  a  lower  tier  covered 
transac;tion  that  it  is  not  proposed  for 
debarment  under  48  CFR  part  9.  subpart  9  4. 
debarred,  suspended,  ineligible,  or 
voluntarily  excluded  from  covered 
transactions,  unless  it  knows  that  the 
certification  is  erroneous.  \  participant  may 
decide  the  method  and  frequency  by  whic  h 

it  determines  the  eligibilit\  of  its  principals. 
Eac:h  participant  mav.  but  is  not  required  to. 
check  the  List  of  Parties  Exc  luded  from 
Federal  Proc  urement  and  Nonprocurement 
Programs. 

8.  Nothing  contained  in  the  toregoing  shall 
be  construed  to  require  establishment  ot  a 
system  of  records  in  order  to  render  in  good 
faith  the  certification  required  b\  this  clause. 
The  knowledge  and  information  of  a 
participant  is  not  required  to  exceed  that 
which  is  normally  possessed  by  a  prudent 
person  in  the  ordinary  course  of  business 
dealings. 

9.  Except  for  transac  tions  authorized  under 
paragraph  5  of  these  instructions,  if  a 
participant  in  a  covered  tran.saction 
knowingly  enters  into  a  lower  tier  i  oxered 
transaction  with  a  person  who  is  proposed 
for  debarment  under  48  CFR  part  9,  subpart 
9.4.  suspended,  debarred,  ineligible,  or 
voluntarily  excluded  from  participation  in 
this  transaction,  in  addition  to  other 
remedies  available  lo  the  Federal 
Crovernment.  the  department  or  agency  with 
which  this  transaction  originated  may  pursue 
available  remedies,  including  suspension 
and/or  debarment. 

Certification  Regarding  Debarment. 
Suspension.  Ineligibility  and  Voluntary 
Exclusion — Lower  Tier  Covered  Tran.sactions 

(1)  The  prospective  lower  tier  pzirticipant 
certifies,  by  submission  of  this  proposal,  that 
neither  it  nor  its  principals  is  presently 
debarred,  suspended,  proposed  for 
debarment,  declared  ineligible,  or  voluntarily 
excluded  from  participation  in  this 
transaction  bv  any  Federal  department  or 
agency. 

(2)  Where  the  prospective  lower  tier 
participant  is  unable  to  certify  to  any  of  the 
statements  in  this  certific:ation.  such 
prospective  participant  shall  attach  an 
explanation  to  this  proposal. 
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Certification  Regarding  Environmental 
Tobacco  SniTikc 

Public  Law  U).t227.  F,irt  (;  Knviroiimfnt.il 
Toba(  CO  .Smoke,  also  known  as  the  Pro 
(ihikirei)  .\i\  of  1MM4,  requires  that  smoking 
not  be  permitted  m  any  [lortion  of  any  uidoor 
routinely  owned  or  leased  or  contracted  for 
by  an  entity  and  used  routinely  or  regularly 
tor  proyision  of  health,  day  care,  education, 
or  librarv  services  to  children  under  the  age 
of  18,  if  the  service's  are  funded  by  Federal 


programs  either  directly  or  through  State  or 
l()(,al  governments,  by  Federal  grant,  contract. 
loan,  or  loan  guarantee  The  law  does  not 
apply  to  (  hildren's  services  provided  in 
private  residences,  facilities  funded  solely  by 
.Medicare  or  Medicaid  funds,  and  portions  of 
facilities  used  for  inpatient  drug  or  ah ohol 
treatment.  Failure  to  comply  with  the 
[irovisions  of  the  law  may  result  in  the 
imposition  of  a  (  ivil  monetary  penalty  of  up 
to  .$1000  per  day  and/or  the  imposition  of  an 


administrative  compliance  order  on  the 
responsible  entity  By  signing  and  submitting 
this  application  the  applicant/grantee 
certifies  that  it  will  comply  with  the 
rec^uirements  of  the  Act. 

The  applicant/grantee  further  agrees  that  it 
will  require  the  language  of  this  certification 
be  included  in  any  subawards  which  contain 
provisions  for  the  children's  services  and  that 
all  subgrantees  shall  certify  ac:c:ordinglv 
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DISCLOSURE  OF  LOBBYING  ACnVITIES         Attachment  G       Appres^o  by  omb 
Complete  this  form  to  disclose  lobbying  activities  pursuant  to  31  U.S.C.  1 352  o348-oo4€ 
(See  reverse  for  public  burden  dsctosure.) 


1.  Type  of  Federal  Action 

I    n  a.  contract 


b.  grant 

c.  cooperative  agreement 

d.  loan 

e.  loan  guarantee 

f.  loan  insurance 


2.  Statue  of  Federal  Action: 

I       la.  bid/offer/application 

' 'b.  initial  award 

c.  post-award 


4.  Name  and  Address  of  Reporting  Entity: 

Q  Pi1m«  D  Sub«w«rd«« 

Tier ,  if  known: 


Congressional  District,  //  known : 


3.  Report  Type: 

I    ~]  a.  initial  filing 

' '  b.  material  change 

For  Material  Change  Only: 

year quarter . 

date  of  last  report 


5.  If  Reporting  Entity  in  No.  4  is  a  Sut>awardee,  Enter  Name 
and  Address  of  Prime: 


Congressional  District,  if  known: 


6.  Federal  Department/Agency: 


7.  Federal  Program  Name/Description: 


CFDA  Number,  if  applk:able: 


8.  Federal  Action  Number,  if  known: 


9.  Award  Amount,  if  known : 
$ 


10.  a.  Name  and  Address  of  Lobbying  Registrant 

(if  individual,  last  name,  first  name.  Ml): 


^  ^  iniormtiion  rcguMicd  lnfoug^  in«  loim  it  tuVwnzM  Dy  bit*  31  US  C  MCMn 
'  13S2  ThM  Atclotur*  of  toooymg  Ktiviii*!  i>  i  mai*n«i  rtpnianiiiion  0*  tact 
upon  Mfticn  rtunc*  wu  piacM)  by  m*  Mr  aoovt  wn*n  ms  irmuction  wu  mad* 
Of  aniarad  mo  Thit  (Mciosur*  K  r»qu<t»a  ourtuant  lo  31  U  S  C  1352  Tha 
mtormanon  >nli  b*  'aponaa  lo  tha  Congrau  tami^armoa^y  and  win  ba  availaMa  Iv 
puMc  napaciion  Any  parson  wno  laiit  lo  <M  ina  raguiraS  aac<o*ura  sfian  ba 
suetao  10  a  CM  panany  of  not  laaa  thai  SIO.OOO  and  not  mora  ttian  SIOO.OOO  lor 
aacA  aucfi  ladura 


b.  individuals  Performing  Services  (including  address  if 
different  from  No.  10a) 
(last  name,  first  name.  Ml): 


Signature:  _ 
Print  Name: 
Title: 


Telephone  No.: 


Date: 


Federal  Use  Only: 


Authorized  tor  Local  Reproduction 
Standard  Fomi  LLL  (Rev.  7-97) 
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Inatnictiona  for  Complstion  of  SF-LLL, 
Diacloaure  of  Lobb3ring  Activities 

This  disclosure  form  shall  be  completed  by 
the  reporting  entity,  whether  subawardee  or 
prime  Federal  recipient,  at  the  initiation  or 
receipt  of  a  covered  Federal  action,  or  a 
material  change  to  a  previous  filing,  pursuant 
to  title  31  use.  section  1352.  The  filing  of 
a  form  is  required  for  each  payment  or 
agreement  to  make  payment  to  any  lobbying 
entity  for  influencing  or  attempting  to 
influence  an  officer  or  employee  of  any 
agency,  a  Member  of  Congress,  an  officer  or 
employee  of  Congress,  or  an  employee  of  a 
Member  of  Congress  in  connection  with  a 
covered  Federal  action.  Complete  all  items 
that  apply  for  both  the  initial  filing  and 
material  change  report.  Refer  to  the 
implementing  guidance  published  by  the 
Ofnce  of  Management  and  Budget  for 
additional  information. 

1.  Identify  the  type  of  covered  Federal 
action  for  which  lobbying  activity  is  and/or 
has  been  secured  to  influence  the  outcome  of 
a  covered  Federal  action. 

2.  Identify  the  status  of  Uic  covered  Federal 
action. 

3.  Identify  the  appropriate  classirication  of 
this  report.  If  this  is  a  followup  report  caused 
by  a  material  change  to  the  information 
previously  reported,  enter  the  year  and 
quarter  in  which  the  change  occurred.  Enter 
the  data  of  the  last  previously  submitted 
report  by  this  reporting  entity  for  this 
covered  Federal  action. 

4.  Enter  the  full  name,  address,  city.  State 
and  zip  code  of  the  reporting  entity.  Include 
Congressional  District,  if  known.  Check  the 
appropriate  classification  of  the  reporting 
entity  that  designates  if  it  is.  or  expet:ts  to  be. 
a  prime  or  subaward  recipient.  Identify  the 
tier  of  the  subawardee.  e.g..  the  first 
subawardee  of  the  prime  is  the  1st  tier. 
Subawards  includ*  but  are  not  limited  to 
subcontracts,  subgrants  and  contract  award.s 
under  grants. 

5.  If  the  organization  filing  the  report  in 
item  4  checks  "Subawardee."  then  enter  the 
full  name,  address,  city.  State  and  zip  code 
of  the  prime  Federal  recipient.  Include 
Congressional  District,  if  known 

6.  Enter  the  name  of  the  Federal  agency 
making  the  award  or  loan  commitment. 
Include  at  least  one  organizational  ievHJ 
below  agency  name,  if  known.  For  example. 
Department  of  Transportation.  United  Slates 
Coast  Guard 

7  Enter  the  Federal  program  name  or 
description  for  the  covered  Federal  action 
(item  1|.  If  known,  enter  the  full  Catalog  of 
Federal  Domestic  .-Nssislance  ((^FD.M  number 
for  grants,  cooperative  dgroenients.  loans,  and 
loan  commitments 

8.  Enter  the  must  appropriate  Federal 
identifying  number  availablt-  for  the  Federal 
action  ulentified  in  Item  1  [e  >(..  Re<)uest  for 
Proposal  (RFP).  number;  Invitation  for  Bui 
(IFB)  number;  grant  dnnouncement  number; 
the  contract,  grant,  nr  loan  award  number; 
the  application/ proposed  control  numljer 
assigned  by  the  Federal  agency)   Include 
prefixes,  f  g..  "RFP-DE-IO-OOl    ' 

9.  For  a  covered  Federal  action  where  there 
has  been  an  award  or  loan  commitment  by 
the  Federal  agency,  enter  the  Federal  amount 
of  the  award/loan  commitment  for  the  prime 
entity  identified  in  Item  4  or  .5. 


10.  (a)  Enter  the  full  name,  address,  city. 
State  and  zip  code  of  the  lobbying  registrant 
under  the  Lobbying  Disclosure  Act  of  1995 
engaged  by  the  reporting  entity  identified  in 
item  4  to  influence  the  covered  Federal 
action. 

(b)  Enter  the  full  names  of  the  individual(s) 
performing  services,  and  include  full  address 
if  different  from  10(al.  Enter  Last  Name,  First 
Name,  and  Middle  Initial  (Ml). 

11.  The  certifying  official  shall  sign  and 
date  the  form,  print  his/her  name,  title,  and 
telephone  number. 

According  to  the  Paperwork  Reduction 
Act.  as  amended,  no  persons  are  required  to 
respond  to  a  collection  of  information  unless 
it  displays  a  valid  OMB  Control  Number.  The 
valid  OMB  control  number  for  this 
information  collection  is  OMB  No.  0348- 
0046.  Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  10  minutes  per  response,  including 
time  for  reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and  completing 
and  reviewing  the  collection  of  information. 
Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this  collection 
of  information,  including  suggestions  for 
reducing  this  burden,  to  the  Office  of 
Management  and  Budget,  Paperwork 
Reduction  Project  (0348-0046),  Washington, 
DC  20503. 

Certification  Ragording  Lobbying 

Certification  for  Contracts,  Grants,  Loans, 
and  Cooperative  Agreements 

The  undersigned  certifies,  to  the  best  of  his 
or  her  knowledge  and  belief,  that: 

(1)  No  Federal  appropriated  funds  have 
been  paid  or  will  be  paid,  by  or  on  behalf  of 
the  undersigned,  to  any  jjerson  for 
influencing  or  attempting  to  influence  an 
officer  or  employee  of  an  agency,  a  Member 
of  Congress,  an  officer  or  employee  of 
Congress,  or  an  employee  of  a  member  of 
C;ongress  in  connection  with  the  awarding  of 
any  Federal  contract,  the  making  of  any 
Federal  loan,  the  entering  into  any 
cooperative  agreement,  and  the  extension. 
c:ontinuation.  renewal,  amendment,  or 
modification  of  any  Federal  contract,  grant, 
loan,  or  cooperative  agreement 

(2)  If  any  funds  other  than  Federal 
appropriated  funds  have  been  paid  or  will  be 
paid  to  any  person  for  influencing  or 
attempt' ng  to  influence  an  officer  or 
employee  of  any  agency,  a  Member  of 
(Congress,  an  offi(;er  or  employee  of  Congress, 
or  an  employee  of  a  Member  of  (Congress  in 
i;onne<;tion  with  this  Federal  contract,  grant, 
loan,  or  cooperative  agreement,  the 
iiiulersigned  shall  i;omplete  and  submit 
•Standard  Form-LI.L,   'Disclosure  Form  to 
Report  Lobbying."  in  accordance  with  its 
instructions 

(  i)  The  undersigned  shall  require  that  the 
language  of  this  (.ertification  be  included  in 
the  award  documents  for  all  subawards  at  all 
tiers  (including  subcontracts,  subgrants.  and 
1  iintracts  under  grants,  loans,  and 
( Doperative  agreements)  and  that  all 
subrecipients  shall  certify  and  disc:lose 
aciordingly.  This  certification  is  a  material 
representation  of  fact  upon  which  reliance 
was  placed  when  this  transaction  was  made 


or  entered  into.  Submission  of  this 
certification  is  a  prerequisite  for  making  or 
entering  into  this  transaction  imposed  by 
section  1352,  title  31.  US.  Code.  Any  person 
who  fails  to  file  the  required  certification 
shall  be  subject  to  a  civil  penalty  of  not  less 
than  SlO.OOO  for  each  such  failure. 

Statement  for  Loan  Guarantees  and  Loan 
Insurance 

The  undersigned  states,  to  the  best  of  his 
or  her  knowledge  and  belief,  that: 

If  any  funds  have  been  paid  or  will  be  paid 
to  any  person  for  influencing  or  attempting 
to  influence  an  officer  or  employee  of  any 
agency,  a  Member  of  Congress,  an  officer  or 
employee  of  Congress,  or  an  employee  of  a 
Member  of  Congress  in  connection  with  this 
commitment  providing  for  the  United  States 
to  insure  or  guarantee  a  loan,  the 
undersigned  shall  complete  and  submit 
Standard  Form-LLL.  "Disclosure  Form  to 
Report  Lobbying,"  in  accordance  with  its 
instructions.  Submission  of  this  statement  is 
a  prerequisite  for  making  or  entering  into  this 
transaction  imposed  by  section  1352.  title  31. 
U.S.  Code.  Any  person  who  fails  to  file  the 
required  statement  shall  be  subject  to  a  civil 
penalty  of  not  less  than  $10,000  and  not  more 
than  SlOO.OOO  for  each  such  failure 

Signature 
Title         ] 

Organization 

Attachment  H— OHHS  Regulations 
Applicable  to  Grants 

The  following  DHHS  regulations  apply  to 
all  applicants/grantees  under  the  CSBG 
Training.  Technical  Assistance  and  Capacity- 
Building  l^rogram. 

Title  45  of  the  Code  of  Federal  Regulations 

Part  16 — Procedures  of  the  Departmental 
Grant  .Appeals  Board 

Part  74 — Administration  of  grants  (non- 
governmental) 

Part  74 — Administration  of  Grants  (State  and 
local  Governments  and  Indian  Tribal 
affiliates): 

Sections 

74.26  Non-Federal  Audits 

74.27  Allowable  Costs  for  Hospitals  and 
Other  Non-profit  Organizations 

74.90     Final  Decisions  in  Disputes 
74.32     Real  Property 
74  34     Equipment  and 
74  35     Supplies 
74.24    General  Program  Income 
Part  74—20-28     Fiscal  Management 
Part  74 — 40-48     Procedure  Standards 
Part  74—50-53     Reports  and  Records 
Part  75 — Informal  Grant  Appeal  Procedures 
Part  76 — Debarment  and  Suspension  from 
Eligibility  for  Financial  Assistance. 
.Subpart — Drug  Free  Workplace 
Requirements 
Part  80 — Non-discrimination  Under  Programs 
Receiving  Federal  Assistance  through  the 
Department  of  Health  and  Human 
Services.  Effectuation  of  Title  VI  of  the 
Civil  Rights  Act  of  1964 
Part  81 — Practice  and  Procedures  for 

Hearings  Under  Part  80  of  this  Title 
Part  84 — Non-discrimination  on  the  Basis  of 
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Handicap  in  Programs 

Part  86 — Nondiscrimination  on  the  basis  of 
sex  in  the  admission  of  individuals  to 
training  programs 

Part  91 — Non-discrimination  on  the  Basis  of 
Age  in  Health  and  Human  Services 
Programs  or  Activities  Receiving  Federal 
Financial  Assistance 

Part  92 — Uniform  Administrative 

Requirements  for  Grants  and  Cooperative 
Agreements  to  States  and  Local 
Governments  [Federal  Register,  March 
11.  1988) 

Part  93 — New  Restrictions  on  Lobbying 

Part  100 — Intergovernmental  Review  of 
Department  of  Health  and  Human 
Services  Programs  and  Activities 

Attachment  I — State  Single  Point  of  Contact 
Listing  Maintained  by  OMB 

In  accordance  with  Executive  Order 
#12372.  "Intergovernmental  Review  of 
Federal  Programs,"  Section  4,  "the  Office  of 
Management  and  Budget  (OMB)  shall 
maintain  a  list  of  official  State  entities 
designated  by  the  States  to  review  and 
coordinate  proposed  Federal  financial 
assistance  and  direct  Federal  development." 
This  attached  listing  is  the  OFFICIAL  OMB 
LISTING.  This  listing  is  also  published  in  the 
Catalogue  of  Federal  Domestic  Assistance 
biannually. 

August  23,  1999  OMB  State  Single  Point  of 
Contact  Listing* 

Arizona 

Joni  Saad.  Arizona  State  Clearinghouse.  3800 
N.  Central  Avenue.  Fourteenth  Floor. 
Phoenix,  Arizona  85012,  Telephone:  (602) 
280-1315,  Fax:  (602)  280-8144 

Arkansas 

Mr  Tracy  L.  Copeland.  Manager,  State 
Clearinghouse,  Office  of  Intergovernmental 
Services,  Department  of  Finance  and 
Administration,  515  W.  7th  St..  Room  412, 
Little  Rock,  Arkansas  72203.  Telephone: 
(501)  682-1074,  Fax:  (501)  682-5206 

California 

Grants  Coordination,  State  Clearinghouse, 
Office  of  Planning  &  Research.  1400  Tenth 
Street.  Room  121.  Sacramento.  California 
95814.  Telephone;  (916)  44.5-0613.  Fax: 
(916) 323-3018 

Delaware 

Francine  Booth.  State  Single  Point  of  Contact. 
Executive  Department.  Office  of  the 
Budget.  540  S.  Dupont  Highway,  Suite  5. 
Dover.  Delaware  19901.  Telephone:  (302) 
739-3326.  Fax:  (302)  739-5661 

District  of  Columbia 

Charles  .Nichols.  State  Single  Point  of 

Contact.  Office  of  Grants  Mgmt.  &  Dev..  717 
14th  Street.  N.W.  Suite  1200.  Washington. 
DC.  20005,  Telephone:  (202)  727-1700 
(direct),  (202)  727-6537  (secretary).  Fax: 
(202)  727-1617 

Florida 

Florida  State  Clearinghouse,  Department  of 
Community  Affairs,  2555  Shumard  Oak 
Blvd.,  Tallahassee.  Florida  32399-2100. 
Telephone:  (850)  922-5438.  Fax:  (850) 


414-0479,  Contact:  Cherie  Trainor,  (850) 
414-5495 

Georgia 

Deborah  Stephens.  Coordinator,  Georgia  State 
Clearinghouse,  270  Washington  Street, 
S.W.— 8th  Floor.  Atlanta.  Georgia  30334. 
Telephone:  (404)  656-3855,  Fax:  (404) 
656-7901 

Illinois 

Virginia  Bova,  State  Single  Point  of  Contact, 
Illinois  Department  of  Commerce  and 
Community  Affairs,  James  R.  Thompson 
Center,  100  West  Randolph,  Suite  3-400, 
Chicago,  Illinois  60601,  Telephone:  (312) 
814-6028,  Fax:  (312)  814-1800 

Indiana 

Renee  Miller,  State  Budget  Agency.  212  State 
House,  Indianapolis,  Indiana  46204-2796, 
Telephone:  (317)  232-2971  (directline). 
Fax:  (317)233-3323 

Iowa 

Steven  R.  McCann,  Division  for  Community 
Assistance.  Iowa  Department  of  Economic 
Development.  200  East  Grand  Avenue,  Des 
Moines,  Iowa  50309,  Telephone:  (515) 
242-4719,  Fax:  (515)  242-4809 

Kentucky 

Kevin  ),  Goldsmith,  Director,  Sandra  Brewer, 
Executive  Secretary,  Intergovernmental 
Affairs,  Office  of  the  Governor.  700  Capitol 
Avenue,  Frankfort.  Kentucky  40601, 
Telephone:  (502)  564-2611, 'Fax:  (502) 
564-0437 

Maine 

Joyce  Benson,  State  Planning  Office,  184 
State  Street,  38  State  House  Station, 
Augusta,  Maine  04333,  Telephone:  (207) 
287-3261,  Fax:  (207)  287-6489 

Maryland 

Linda  Janey,  Manager,  Plan  &  Project  Review. 
Maryland  Office  of  Planning,  301  W. 
Preston  Street — Room  1104.  Baltimore, 
Maryland  21201-2365,  Staff  Contact:  Linda 
Janey,  Telephone:  (410)  767--i490,  Fax: 
(410)  767^480 

Michigan 

Richard  Pfaff,  Southeast  Michigan  Council  of 
Governments,  660  Plaza  Drive — Suite  1900. 
Detroit.  Michigan  48226.  Telephone:  (313) 
961^266.  Fax:  (313)  961^869 

Mississippi 

Cathy  Mallette.  Clearinghouse  Officer. 
Department  of  Finance  and 
Administration,  550  High  Street.  303 
Walters  Sillers  Building.  Jackson. 
Mississippi  39201-3087.  Telephone:  (601) 
359-6762.  Fax:  (601)  359-6758 

Missouri 

Lois  Pohl,  Federal  Assistance  Clearinghouse, 
Office  of  Administration.  P.O.  Box  809. 
Jefferson  Building.  9th  Floor.  Jefferson 
City.  Missouri  65102.  Telephone:  (314) 
4834.  Fax:  (314)  751-7819 

Nevada 

Department  of  Administration.  State 
Clearinghouse.  209  E.  Musser  Street,  Room 


220,  Carson  City.  Nevada  89710. 
Telephone:  (702)  687-4065.  Fax:  (702) 
687-3983.  Contact:  Heather  Elliot.  (702) 
687-6367 

New  Hampshire 

Jeffrey  H.  Taylor.  Director.  New  Hampshire 
Office  of  State  Planning.  Attn; 
Intergovernmental  Review  Process.  Mike 
Blake.  2  1/2  Beacon  Street.  Concord.  New 
Hampshire  03301.  Telephone:  (603)  271- 
2155.  Fax:  (603)271-1728 

New  Mexico 

Nick  Mandell.  Local  Government  Division, 
Room  201  Bataan  Memorial  Building. 
Santa  Fe.  New  Mexico  87503.  Telephone: 
(505)  827-3640.  Fax:  (505)  827-4984 

New  York 

.New  York  State  Clearinghouse.  Division  of 
the  Budget,  State  Capitol.  Albany.  New- 
York  12224,  Telephone;  (518)  474-1605. 
Fax:(518)486-5617 

North  Carolina 

leanette  Fumey,  North  Carolina  Department 
of  Administration,  116  West  lones  Street — 
Suite  5106.  Raleigh.  North  Carolina  27603- 
8003  Telephone:  (919)  733-7232.  Fax; 
(919)  733-9571 

North  Dakota 

North  Dakota  Single  Point  of  Contact.  Office 
of  Intergovernmental  Assistance.  600  East 
Boulevard  Avenue.  Bismarck,  North 
Dakota  58505-0170.  Telephone;  (701)  224- 
2094,  Fax:  (701)  224-2308 

Rhode  Island 

Kevin  Nelson,  Review  Coordinator. 
Department  of  Administration.  Division  of 
Planning.  One  Capitol  Hill.  4th  Floor. 
Providence.  Rhode  Island  02908-5870. 
Telephone:  (401)  277-2656.  Fax:  (401) 
277-2083 

South  Carolina 

Omeagia  Burgess.  State  Single  Point  of 
Contact,  Budget  and  Control  Board.  Office 
of  State  Budget.  1122  Ladies  Street- 12th 
Floor,  Columbia.  South  Carolina  29201 
Telephone:  (803)  734-0494.  Fax:  (8031 
734-0645 

Texas 

Tom  .^dams.  Governors  Office.  Dire(  lor. 
Intergovernmental  Coordination.  P.O.  Box 
12428.  Austin.  Texas  78711.  Telephone: 
(512)  463-1771.  Fax:  (512)  936-2681 

Utah 

Carolyn  Wright.  L'tah  State  Clearinghouse. 
Office  of  Planning  and  Budget.  Room  1 16. 
State  Capitol.  Salt  Lake  Citv,  liah  84114 
Telephone:  (801)  538-1027.  Fax:  (801) 
538-1547 

West  Virginia 

Fred  Cutlip.  Director.  Community. 
Development  Division.  W.  Virginia 
Development  Office.  Building  #6.  Room 
553,  Charleston,  West  Virginia  25305. 
Telephone:  (304)  558-4010,  Fax;  (304) 
558-3248 
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Wisconsin 

leff  Smith.  .Swtinn  f^hinf.  Federal /State 
Relatiori.s.  VVis(  onsin  Departmenl  tif 
Administration,  101  Kast  Wilson  Street — 
fith  Floor.  P.O.  Box  78tiH.  Madison. 
Wiscon.sin  53707.  Telephone:  (60B)  266- 
02fi7.  Fax   (6t)H)  267-«9:U 

Wyoming 

Sandy  Ros.s.  State  Single  Point  of  Contact, 
Department  of  .Administration  and 
Information.  2001  Oapitol  .Avenue,  Kooin 
214.  Chevenne.  WY  82002.  Telephone: 
(.107)  777-5492.  Fax:  (JU7)  777-Jb96 

Territories 

(ruam 

loseph  Rivera.  A(  tinj?  Director.  Bureau  of 
Budget  ami  ManagemtMit  Resean  h.  ()ffi(  e 
of  the  (invernor.  i'  ()   Box  2'»50.  .X^ana. 
Guam  W4.i2.  Telephone:  (671)  475-941 1 
or  9412.  Fax:(671)472-2825 

Puerto  Rico 

[use  C)aballero-.Meri  ado.  Chairman.  Puerto 
Ru  o  Plannin)^  Hoard.  Federal  i'roposals 
Review  OfTice.  Vlinillas  (Jovernment 
Center.  P  ()   Box  41119,  San  |uan,  Puerto 
Rico  00940-11  19,  lelephone   (7H7)  727 
4444.  |7H7)  72  )-«.190.  F.ix.  (787)  724-J270 

North  Mariana  UlandN 

Mr  .Mvaro  .A   .Santos.  Fxe<  iilive  Offi(  er, 
()ffi<  e  of  Manaxement  aii<i  Budnel,  (Iftlce 
of  the  Crovernor,  Sai[)an,  Mi'  96950, 
Telephone   (670)  664-2256,  Fax:  (670) 
664-2272,  {Contact  person:  Ms.  jacoba  T. 
.Soman.  Federal  i'ronrams  C'oordinator, 
Telephone   (670)  6h4-2289.  Fax    (670) 
664-2272 

Virgin  Islands 

Nellon  Hnwrv.  Di  ret  tor,  Offiie  of 

ManaKeiiK'nt  and  Biidnet.  #41  Norre^ade 
Fman(  ipation  (harden,  .Stalion,  .Sei  oiiil 
Floor.  Saint  Thomas,  Virxin  Islands  (10802 

Please  dire(.t  all  questions  ami 
1  (irrespontiem  e  at)out  inlerxoverniiiental 
review  to   Linda  Clarke.  Telephone   (809) 
774-0750,  Fax:  (809)  776-0069 

If  vou  would  like  a  (.opv  of  this  list  faxed 
lo  your  f»ffi<  e,  please  i  all  our  piihlic  .tlions 
"ffiieat    (202)   195-9068 

*  In  a<  I  ordaiK  e  with  Kxe<:utive  Order 
*12.172,  "InterKovernmental  Review  of 
Federal  Pro^r.ims,"  tins  listing  represents  thi' 
desij4nateii  State  Single  PiunlTof  Conlart 
The  lurisdiclums  not  listed  no  longer 
[)artl(.ipale  in  the  pri><  ess  Bl    ('  (IR.W  T 
APPLICANTS  ARK  STILL  Fl.KdBLF  TO 
,\1'PI.Y  FOR  TDK  (;KAM  KVKN  IF  VOIR 
STATF.  TKRKTTORV,  COMMONVVKALTH, 
FTC  OOFS  NOT  HAVF  A    STATF  SlNt.l.F 
POINT  OF  CONT.ACT  "  .STACKS  WTTfiOl  T 

STATF  SINCI.K  POIN  IS  OF  CONT.UrT' 
INCI.I  l)K   .'Mahama.  .M.iska.  ,\merii  ,in 
.S.mioa:  Color.ido,  (ioiinei  lu  ul    Hawaii; 
Liaho;  Kansas;  Louisi,iti,i   Massai  huselts; 
Miiuu'sota,  Mont, 111,1.  Netiraska,  New  jorsev, 
( )hio:  OkKthom.i:  ( Ire^on.  I'alau, 
Pennsvlv,ini,i.  .South  Dakota.  Tennessee; 
Vermont,  Virxim.i:  .iiid  U,is);mKton    This  list 
IS  based  on  the  iinist  i  iirrenl  iiilormalion 
prov  ided  l)v  ttie  States   liilonn.itiiJii  on  any 
I  liannes  or  .i[iparfiil  i-rrurs  should  be 
proviiled  til  the  Otln  e  ..I  Man.i^jemeiil  ami 


Budget  and  the  State  in  question.  Changes  to 
the  list  will  only  be  made  upon  formal 
notification  bv  the  State   Also,  this  listing  is 
[iiiblished  biannually  in  the  Catalogue  of 
federal  domesti(  Assistance. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
(DoclMt  No.  000-1309] 

Draft  Guidance  for  Industry:  Channais 
of  Trade  Policy  for  Commodities  With 
Methyl  Parathion  Residues;  Availability 

AGENCY:  Food  dnd  Drug  Administration, 
HH.S. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
dvailabilitv  of  a  proposed  guidance 
document  entitled  "Guidance  for 
Industry:  Channels  of  Trade  Policy  for 
(Commodities  With  Methyl  Parathion 
Residues"  (the  proposed  guidance).  The 
proposed  guidance  presents  FDA's 
policy  for  implementing  the  channels  of 
trade  provision  for  the  pesticide 
chemical  methyl  parathion  in  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(FFDCA)  as  amended  by  the  Food 
Quality  Protection  Act  (FQPA)  of  1996. 
The  proposed  guidance  is  intended  to 
assist  firms  in  understanding  FDA's 
planned  approach  to  the  enforcement  of 
this  provision  of  the  FQPA  v\'ith  regard 
to  residues  of  methyl  parathion  in  food, 

DATES:  Submit  written  comments 
(oncerning  this  guidance  and  the 
information  collection  bv  August  1, 
2000 

ADDRESSES:  Submit  written  comments 
concerning  the  proposed  guidance  and 
the  collection  of  information  provisions 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm, 
1061,  Rockville.  MD  20852   Submit 
written  njquests  for  single  copies  of  the 
proposed  guidance  entitled  "Guidance 
for  Industry:  C'hannels  of  Trade  Policy 
for  (.ommodities  With  Methvl  Parathion 
Residues"  to  Donna  L.  Myers.  Center  for 
Food  Safety  and  Applied  Nutrition 
(HFS-3061.  Food  and  Drug 
Administration,  200  C  St.  SW  , 
Washington,  DC:  20204,  202-205^681, 
.Send  one  st^lf-adhesive  address  label  to 
assist  that  office  in  processing  your 
request.  Comments  and  requests  for 
copies  should  be  identified  with  the 
d(K:ket  number  found  in  brackets  in  the 
heading  of  this  document,  A  copy  of  the 


proposed  guidance  and  received 
comments  are  available  for  public 
examination  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  E,  Kashtock,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
306),  Food  and  Drug  Administration, 
200  C  St.  SW,,  Washington,  DC  20204, 
202-205-4681,  FAX  202-205-4422,  e- 
mail:  mkashtoc€)bangate. fda.gov. 
SUPPt.EMENTARy  INFORMATION: 

I,  Background 

On  August  3.  1996,  the  FQPA  was 
signed  into  law.  This  law,  which 
amends  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
and  the  FFDCA,  established  a  new 
safety  standard  for  pesticide  residues  in 
food,  with  an  emphasis  on  protecting 
the  health  of  infants  and  children.  In 
accordance  with  the  FQPA,  the 
Environmental  Protection  Agency 
(EPA),  the  agency  responsible  for 
regulating  the  use  of  pesticides  (under 
FIFRA)  and  establishing  tolerances  for 
residues  of  pesticide  chemicals  in  food 
commodities  (under  the  FFDCA),  is  in 
the  process  of  reassessing  the  pesticide 
tolerances  and  exemptions  that  were  in 
effect  when  the  law  was  signed.  When 
the  determination  is  made  that  a 
pesticide's  tolerance  level  does  not  meet 
the  safety  standard  set  forth  by  the 
FQPA.  the  registration  for  the  pesticide 
may  be  canceled  for  all  or  certain  uses. 
In  addition,  the  tolerances  for  that 
pesticide  may  be  lowered  or  revoked  for 
the  corresponding  food  commodities. 
Under  section  408(1)(2)  of  the  FFDCA 
(21  U.S.C.  346a(l)(2)),  when  the 
registration  for  a  pesticide  is  canceled  or 
modified  due  in  whole  or  in  part  to 
dietary  risks  to  humans  posed  by 
residues  of  that  pesticide  chemical  on 
food,  the  effective  date  for  the 
revocation  of  such  tolerance  (or 
exemption  in  some  cases)  must  be  no 
later  than  180  days  after  the  date  such 
cancellation  becomes  effective  or  180 
days  after  the  date  on  which  the  use  of 
the  canceled  pesticide  becomes 
unlawful  under  the  terms  of  the 
cancellation,  whichever  is  later. 

When  EPA  takes  such  actions,  food 
derived  from  a  commodity  that  was 
lawfully  treated  with  the  pesticide  may 
not  have  cleared  the  channels  of  trade 
by  the  time  the  revocation  or  new 
tolerance  level  takes  effect.  The  food 
could  be  found  by  FDA,  the  agency  that 
is  responsible  for  monitoring  pesticide 
residue  levels  and  enforcing  the 
pesticide  tolerances  in  most  foods  (the 
US.  Department  of  Agriculture  (USDA) 
has  responsibility  for  meat,  poultry,  and 
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certain  egg  products),  to  contain  a 
residue  of  that  pesticide  that  does  not 
comply  with  the  revoked  or  lowered 
tolerance.  FDA  would  normally  deem 
such  food  to  be  in  violation  of  the  law 
by  virtue  of  it  bearing  an  illegal 
pesticide  residue.  The  food  would  be 
subject  to  FDA  enforcement  action  as  an 
"adulterated  "  food.  However,  the 
channels  of  trade  provision  of  the  FQPA 
address  the  circumstances  under  which 
a  food  is  not  unsafe  solely  due  to  the 
presence  of  a  residue  from  a  pesticide 
chemical  for  which  the  tolerance  has 
been  revoked,  suspended,  or  modified 
by  EPA.  The  channels  of  trade  provision 
(secUon  408(1)(5)  of  the  FFDCA)  states 
the  following: 

PESTICIDE  RESIDUES  RESULTING 
FROM  LAWFUL  APPLICATION  OF 
PESTICIDE,— Not  withstanding  any 
other  provision  of  this  Act,  if  a  tolerance 
or  exemption  for  a  pesticide  chemical 
residue  in  or  on  a  food  has  been 
revoked,  suspended,  or  modified  under 
this  section,  an  article  of  that  food  shall 
not  be  deemed  unsafe  solely  because  of 
the  presence  of  such  pesticide  chemical 
residue  in  or  on  such  food  if  it  is  shown 
to  the  satisfaction  of  the  Secretary  that — 

(A)  the  residue  is  present  as  the 
result  of  an  application  or  use  of  a 
pesticide  at  a  time  and  in  a  manner  that 
was  lawful  under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act:  and 

(B)  the  residue  does  not  exceed  a 
level  that  was  authorized  at  the  time  of 
that  application  or  use  to  be  present  on 
the  food  under  the  tolerance, 
exemption,  food  additive  regulation,  or 
other  sanction  then  in  effect  under  this 
Act;  unless,  in  the  case  of  any  tolerance 
or  exemption  revoked,  suspended,  or 
modified  under  this  subsection  or 
subsection  (d)  or  (e),  the  Administrator 
has  issued  a  determination  that 
consumption  of  the  legally  treated  food 
during  the  period  of  its  likely 
availability  in  commerce  will  pose  an 
unreasonable  dietary  risk. 

As  part  of  the  tolerance  reassessment 
process  mandated  by  the  FQPA,  in  a 
cancellation  order  published  in  the 
Federal  Register  of  October  27,  1999  (64 
FR  57877),  EPA  cancelled,  effective  on 
the  same  date,  several  registered  food 
uses  for  the  pesticide  methyl  parathion 
(Ref  1).  These  canceled  food  uses  are  as 
follows:  Apples,  artichokes,  beets 
(greens  alone),  beets  (with  or  without 
tops),  broccoli,  brussels  sprouts,  carrots, 
cauliflower,  celery,  cherries,  collards, 
grapes,  kale,  lentils,  kohlrabi,  lettuce, 
mustard  greens,  nectarines,  peaches, 
pears,  plums  (fresh  prunes),  rutabagas 
(with  or  without  tops),  rutabaga  tops, 
spinach,  succulent  beans  and  peas, 
tomatoes,  turnips  (with  or  without  tops). 


turnips  greens,  vegetables  leafy  Brassica 
(cole),  and  vetch. 

Under  the  terms  of  the  cancellation, 
the  application  of  the  pesticide  on  the 
crops  specified  became  unlawful  after 
December  31,  1999.  This  action  was 
precipitated  by  EPA's  determination 
that  the  dietcuy  risks  from  exposure  to 
methyl  parathion  exceeded  the  safety 
standard  under  the  FFDCA.  Consistent 
with  section  408(1)(2)  of  the  FFDCA. 
EPA  is  proposing  in  this  issue  of  the 
Federal  Register  to  revoke  the  pesticide 
tolerances  for  methyl  parathion 
corresponding  to  the  canceled  food 
uses. 

FDA  anticipates  that  some  foods 
bearing  methyl  parathion  residues 
resulting  ft'om  lawful  application  of  this 
pesticide  will  remain  in  the  channels  of 
trade  after  the  revocation  of  the 
applicable  tolerance  for  methyl 
parathion  (Refs.  2  through  4).  If  FDA 
encounters  such  a  food  bearing  a 
residue  of  methyl  parathion,  it  intends 
to  address  the  situation  in  accordance 
with  this  proposed  guidance.  FDA  has 
developed  this  proposed  guidance  to  set 
forth  its  policy  for  how  FDA  plans  to 
approach  its  enforcement  of  the 
channels  of  trade  provision  with  respect 
to  the  pesticide  chemical  methyl 
parathion. 

With  this  document,  FDA  is 
announcing  the  availability  of  the 
proposed  guidance.  The  proposed 
guidance  represents  FDA's  current 
thinking  on  its  planned  enforcement 
approach  to  the  channels  of  trade 
provision  and  how  such  provision 
relates  to  FDA-regulated  products  with 
methyl  parathion  residues.  It  does  not 
create  or  confer  any  rights  for  or  on  any 
person  and  does  not  operate  to  bind 
FDA  or  the  public.  The  proposed 
guidance  is  being  distributed  for 
comment  purposes,  in  accordance  with 
FDA's  policy  for  Level  1  (^od  Guidance 
Practices  documents  as  set  out  in  the 
Federal  Register  of  February  27,  1997 
(62  FR  8961). 

II.  Paperwork  Reduction  Act  of  1995 

Under  the  Paperwork  Reduction  Act 
of  1995  (the  PRA)  (44  U.S.C.  3501- 
3520),  Federal  agencies  must  obtain 
approval  from  the  Office  of  Management 
and  Budget  (OMB)  for  each  collection  of 
information  they  conduct  or  sponsor. 
"Collection  of  information  '  is  defined 
in  44  U.S.C.  3502(3)  and  5  CFR 
1320.3(c)  and  includes  agency  requests 
or  requirements  that  members  of  the 
public  submit  reports,  keep  records,  or 
provide  information  to  a  third  party. 
Section  3506(c)(2)(A)  of  the  PRA  (44 
U.S.C.  3506(c)(2)(A))  requires  Federal 
agencies  to  provide  a  60-day  notice  in 
the  Federal  Register  concerning  each 


proposed  collection  of  information 
before  submitting  the  collection  to  OMB 
for  approval.  To  comply  with  this 
requirement,  FDA  is  publishing  notice 
of  the  proposed  collection  of 
information  set  forth  in  this  document. 

With  respect  to  the  following 
collection  of  information.  FDA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  FDA's 
functions,  including  whether  the 
information  will  have  practical  utility: 

(2)  the  accuracy  of  FDA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used: 

(3)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques, 
when  appropriate,  and  other  forms  of 
information  technology. 

Title:  Suggested  Documentation  for 
Demonstrating  Compliance  With  the 
Channels  of  Trade  Provision 

Description:  Under  the  pesticide 
toleremce  reassessment  process  that  EPA 
was  mandated  to  carry  out  under  the 
FQPA,  EPA  has  proposed  to  revoke  the 
tolerances  for  the  pesticide  chemical 
methyl  parathion  on  several  food 
commodities.  The  FQPA  includes  a 
provision  in  section  408{1)(5)  of  the 
FFDCA,  referred  to  as  the  "channels  of 
trade  provision,"  that  addresses  the 
circumstances  under  which  a  food  is  not 
unsafe  solely  due  to  the  presence  of  a 
residue  from  a  pesticide  chemical 
whose  tolerance  has  been  revoked, 
suspended,  or  modified  by  EPA. 

In  general,  FDA  anticipates  that  the 
party  responsible  for  food  found  to 
contain  methyl  parathion  residues 
(within  the  former  tolerance)  after  the 
tolerance  for  the  pesticide  chemical  has 
been  revoked,  will  be  able  to 
demonstrate  that  such  food  was  packed 
or  processed  on  or  prior  to  December  31, 
2000,  by  providing  appropriate 
documentation  to  the  agency  as 
discussed  in  the  proposed  guidance. 
FDA  is  not  suggesting  that  firms 
maintain  a  certain  set  list  of  documents 
where  anything  less  or  different  would 
likely  be  considered  unacceptable. 
Rather,  the  agency  is  leaving  it  to  each 
firm's  discretion  to  maintain 
appropriate  documentation  to 
demonstrate  that  the  food  was  so  packed 
or  processed. 

Examples  of  documentation  which 
FDA  anticipates  will  serve  this  purpose 
may  be  divided  into  two  categories:  (1) 
Documentation  associated  with  packing 
codes,  batch  records,  and  inventory' 
records,  and  (2)  other  types  of 
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documentation.  The  first  category 
includes  the  types  of  documents  that 
many  fond  processors  routinely  generate 
as  part  of  their  basic  food-production 
operations  The  se<.ond  category  may 
include  documentation  that  processors 
generate  for  the  express  purpose  of 
c:ompiling  information  that  may  satisfy 
the  showing  required  in  the  channels  of 
trade  provision,  such  as  copies  of 
pn)duct  specification  requirements 
(requesting  that  the  supplier  not  provide 
commodities  treated  with  methyl 
parathion  to  the  processor),  written 
acknowledgement  from  the  supplier  that 
it  intends  to  Cf)mply  with  the  above 
request,  and  re<:ords  demonstrating  that 
the  processor  carried  out  an  auditing 
program  (e.g..  spot  checks)  to  verify  that 
incoming  commodities  did  not  contain 
residues  of  methyl  parathion 

Df^schption  of  Respondents:  The 
likely  respondents  to  this  collection  of 
information  are  firms  in  the  produce 
and  food-processing  industries  who 
handle  food  products  that  mav  contain 
residues  of  methyl  parathion  after  thf 
tolerances  for  this  pesticide  chemical 
have  been  revoked 

FDA  estimates  the  burden  of  this 
collection  of  information  as  foll(}ws: 

Table  1.— Estimated  Annual 
Reporting  Burden  ' 


t 
Annual 

t 

No   Ol 

Fre- 

Total 

Hours 

Re- 

quency 

Annual 

per 

Total 

spond- 

per 
Re- 

Re- 

Re- 

Hours 

ents 

sponses 

sponse 

sponse 

67 

1 

[ 
67        1 

3 

201 

'  There  are  no  capital  costs  or  operating 
and  maintenance  costs  associated  with  this 
collection  of  information 

Table  2.— Estimated  Annual 
Recordkeeping  Burden  ' 
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6,660 

'  There  are  no  capital  costs  or  operating 
and  maintenance  costs  associated  with  this 
collection  of  information 

Kstimates  for  the  annual  reporting 
burden  were  determined  bv  using  the 
maximum  number  of  samples  collected 
throughout  a  year  that  FDA  believes 
may  be  found  to  contain  methyl 
parathion  residues.  Because  all  residues 
are  expected  to  have  dissipated  from 


nonfrozen  foods  by  the  time  FDA 
intends  to  question  firms  about  when  a 
food  product  was  packed  or  processed 
(i.e.,  after  December  31,  2000).  FDA 
included  only  frozen  food  in  its  estimate 
(i.e.,  proi:essors  of  foods  stored  under 
refrigerated  and  ambient  conditions 
were  excluded)  (Ref.  2).  Although 
residues  within  the  former  tolerance 
resulting  from  legal  application  of 
methyl  parathion  are  not  expected  to  be 
found  in  nonfrozen  foods  after 
December  31,  2000,  under  the  channels 
of  trade  provision,  firms  will  have  an 
opportunity  to  make  a  showing  that  any 
such  food  was  packed  or  processed  on 
or  before  this  date. 

Considering  the  variation  in  and 
effects  of  food  handling,  particularly 
with  regard  to  the  time  between 
pesticide  application  and  freezing,  FDA 
estimated  that  potentially  half  of  all 
frozen  food  products  sampled  may 
contain  methyl  parathion  residues,  and 
therefore,  the  responsible  party,  under 
the  approach  set  forth  in  this  guidance, 
would  be  subject  to  the  reporting 
requirement  since  it  would  be  the 
burden  of  the  responsible  party  to 
demonstrate  that  food  found  to  contain 
methyl  parathion  residues  within  the 
former  tolerance  was  packed  or 
processed  on  or  before  December  31. 
2000. 

When  determining  the  annual 
recordkeeping  burden,  importers  and 
domestic  processors  of  frozen  food 
commodities  affected  by  the  revocation 
of  the  pesticide  chemical  methyl 
parathion  were  considered.  FDA 
estimated  that  mrxst  firms  (at  least  90 
percent)  maintain  (or  maintain  access 
to)  Category  I  documentation  (packing 
codes,  batch  records,  inventory  records, 
etc.)  as  part  of  their  basic  food 
production  and/or  import  operations.  It 
was  presumed  that  the  10  percent  of 
firms  which  do  not  maintain  such 
documentation  would  likely  begin 
maintaining  (or  maintaining  access  to) 
Category  11  documentation  (other  types 
of  documentation,  such  as  certification 
from  the  supplier  that  products  do  not 
contain  methyl  parathion)  rather  than 
instituting  a  system  to  begin 
maintaining  Category'  1  documentation. 
This  being  the  case,  a  portion  of  the 
recordkeeping  burden  was  calculated  as 
the  time  required  for  the  10  percent  of 
firms  not  currently  maintaining 
Category  I  documentation,  to  develop 
and  maintain  (or  maintain  access  to) 
Category  II  documentation. 

As  discussed  in  detail  in  the 
guidance,  some  firms  (i.e..  frozen  juice 
manufacturers)  may  decide  to  maintain 
Category'  II  documentation  in  addition 
to  Category-  I  documentation,  as  part  of 
the  showing  under  the  channels  of  trade 


provision.  FDA  estimated  that  firms 
fitting  this  description  represent 
approximately  one  third  of  the  frozen 
fruit,  vegetable,  and  juice-processing 
industry.  Therefore,  a  portion  of  the 
annual  recordkeeping  burden  estimate 
was  calculated  based  upon  the  time 
required  for  these  firms  to  develop  and 
maintain  Category  II  documentation. 

Because  all  residues  are  expected  to 
have  dissipated  from  nonfrozen  foods 
by  the  time  FDA  intends  to  ask  for  a 
showing  under  section  408(1)(5)  of  the 
FFDCA  (i.e..  after  December  31,  2000). 
FDA  used  the  number  of  frozen  food 
processors  when  determining  the 
annual  recordkeeping  burden.  As  with 
the  annual  reporting  burden  estimate, 
although  nonfrozen  food  processors  are 
entitled  to  make  a  showing  under  the 
channels  of  trade  provision,  they  were 
excluded  from  this  estimate  because 
based  upon  residue  dissipation 
estimates  provided  by  EPA  (Ref.  2). 
methyl  parathion  residues  within  the 
former  tolerance  resulting  from  legal 
application  are  not  expected  to  be  found 
in  nonfrozen  commodities  after 
December  31.  2000. 

III.  Comments 

Interested  persons  may  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  comments  on  the 
proposed  guidance  by  August  1,  2000. 
Two  copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  The  proposed  guidance  may 
be  seen  in  the  office  above  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday.  An  electronic  version  of  this 
draft  guidance  is  available  on  the 
Internet  at  http://www.fda.gov/. 

rV.  References 

The  following  references  have  been 
placed  on  display  at  the  Dockets 
Management  Branch  (address  above) 
and  may  be  seen  by  interested  persons 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

[Document  Identifier:  HCFA-1965,  HCFA- 
2649,  HCFA-501 1 A  &  HCFA-501 1 B] 

Agency  Information  Collection 
Activities;  Proposed  Collection; 
Comment  Request 

agency:  Health  Care  Financing 
Administration,  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995.  the 
Health  Care  Financing  Administration 
(HCFA).  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden:  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

1.  Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Request  for 
Hearing — Fart  B  Medicare  Claim  and 
Supporting  Regulations  in  42  CFR 
405.821;  Form  No.:  HCFA-1965  (0938- 
0034);  Use:  Section  1869  of  the  Social 
Security  Act  authorizes  a  hearing  for 
any  individual  who  is  dissatisfied  with 
any  determination  and  amount  of 
benefit  paid.  This  form  is  used  so  that 
a  party  may  request  a  hearing  by  a 
Hearing  Officer  because  the  review 
determination  failed  to  satisfy  the 
appellant.  Frequency:  Annually, 
Quarterly  and  Monthly;  Affected  Public: 
Individual  or  households,  and  not-for- 


profit  institutions;  Number  of 
Respondents:  55.000;  Total  Annual 
Responses:  55,000.  Total  Annual  Hours: 
9.167. 

2.  Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Request  for 
Reconsideration  of  Part  A  Insurance 
Benefits  and  Supporting  Regulations  in 
42  CFR  405.711;  Form  No.:  HCFA-2649 
(0938-0045);  Use:  Section  1869  of  the 
Social  Security  Act  authorizes  a  hearing 
for  any  individual  who  is  dissatisfied 
with  the  intermediary's  Part  A 
determination  or  the  benefit  amount 
paid.  This  form  is  used  by  a  party  to 
request  a  reconsideration  of  the  initial 
determination  of  benefits.  Frequently: 
Annually,  quarterly  and  monthly; 
Affected  Public:  Individuals  or 
households,  and  not-for-profit 
institutions;  Number  of  Respondents: 
62.000;  Total  Annual  Responses: 
62.000;  Tofai  Annual  Hours;  15.500. 

3.  Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Request  for  Part 
A  Medicare  Hearing  by  an 
Administrative  Law  Judge  and 
Supporting  Regulations  in  42  CFR  498 
Subpart  D  and  E;  Fonn  No.:  HCFA- 
501 1A-U6  (0938-0486);  Use:  Section 
1869  of  the  Social  Security  Act 
authorizes  a  hearing  for  any  individual 
who  is  dissatisfied  with  the 
intermediary's  Part  A  determination  or 
the  amount  paid.  This  form  is  used  by 
the  beneficiary  or  other  qualified 
appellant  to  request  a  hearing  by  an 
Administrative  Law  Judge  is  the 
reconsideration  determination  fails  to 
satisfy  the  appellant.  Frequency: 
Annually.  Quarterly  and  Monthly; 
Affected  Public:  Individuals  or 
households,  and  not-for-profit 
institutions;  Number  of  Respondents: 
10.000;  Total  Annual  Responses: 
10.000;  Total  Annual  Hours:  2,500. 

4.  Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection;  Tital  of 
Information  Collection:  Request  for  Part 
B  Medicare  Hearing  by  an 
Administrative  Law  Judge  and 
Supporting  Regulations  in  42  CFR  498 
Subpart  D  and  E;  Form  No.:  HCFA- 
5011B-U6  (0938-0567);  Use:  Section 
1869  of  the  Social  Security  Act 
authorizes  a  hearing  for  any  individual 
who  is  dissatisfied  with  the  carrier's 
Part  B  determination  or  the  amount 
paid.  This  form  is  used  by  the 
beneficiary  or  other  qualified  appellant 
to  request  a  hearing  by  an 
Administrative  Law  Judge  if  the  hearing 
officer's  decision  fail's  to  satisfy  the 
appellant.  Frequency:  Annually. 


quarterly  and  monthly;  Affected  Public: 
Individuals  or  households,  and  not-for- 
profit  institutions;  Number  of 
Respondents:  10,000;  Total  Annual 
Responses:  10,000;  Total  Annual 
Responses:  10,000;  Total  Annual  Hours: 
2.500. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  HCFA's  Web 
Site  address  at  http://wrww.hcfa.gov/ 
regs/prdact95.htm.  or  E-mail  your 
request,  including  your  address,  phone 
number.  0MB  number,  and  HCFA 
document  identifier,  to 
Paperwork@hcfa.gov.  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  60  days  of  this  notice  directly  to 
the  HCFA  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
HCFA.  Office  of  Information  Services, 
Security  and  Standards  Group,  Division 
of  HCFA  Enterprise  Standards, 
Attention:  Dawn  Willinghan,  Room  N2- 
14-26,  7500  Security  Boulevard, 
Baltimore,  Mar\'land  21244-1850. 

Dated:  May  25.  2000. 
John  P.  Burke,  lU. 

HCFA  Reports  Clearance  Officer.  HCFA  Office 
of  Information  Sen'ices,  Security  and 
Standards  Group.  Division  of  HCFA 
Enterprise  Standards 

|FR  Doc.  00-13860  Filed  6-1-00:  8:45  ami 
BILUfKS  CODE  4120-03-^ 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Healtti 

Submission  for  OMB  Review; 
Comment  Request;  Request  for 
Clearance  To  Conduct  Voluntary 
Customer  Satisfaction  Surveys 

summary:  In  compliance  with  the 
requirement  of  Section  3507(a)(1)(D)  of 
the  Paperwork  Reduction  Act  of  1995, 
for  opportunity  for  public  conunent  on 
proposed  data  collection  projects,  the 
National  Institute  on  Deafness  and 
Other  Communication  Disorders 
(NIDCD),  the  National  Institutes  of 
Health  (NIH),  will  publish  periodic 
summaries  of  proposed  projects  to  be 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval. 

Proposed  Collection 

Title:  Request  for  Clearance  to 
Conduct  Voluntary  Customer 
Satisfaction  Surveys.  T}j)e  of 
Information  Collection  Request:  NTW. 


35380 


Need  and  Use  of  Information  CoUection: 
The  NIDCD  was  established  to  support 
biomedical  and  behavioral  research  and 
research  training  in  hearing,  smell, 
balance,  taste,  voice,  speech  and 
language.  Although  minorities  and 
women  will  dominate  the  work,  force 
within  the  next  dei;ade,  both  groups  are 
underrepresented  in  science  and  health 
professional  fields.  Because  of  this 
concern,  the  NIIX;D,  with  assistance 
from  the  Office  of  Research  on  Minority 
Health,  established  the  Partnership 
Program  in  1994  to  increase  the  number 
of  minority  scientists  and  health  care 
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professionals  doing  research  on 
communication  and  communication 
disorders.  The  proposed  survey  will 
yield  data  about:  (1)  Reasons  for 
participation  in  the  program;  (2) 
.satisfaction  of  participants  with  the 
program  and  (3)  how  participation  in 
the  program  has  lead  to  the  pursuit  of 
a  career  in  the  health  field.  This  survey 
will  track  the  Partnership  Program's 
success  at  increasing  the  number  of 
women  and  minorities  who  are 
scientists.  Frequency  of  Response:  One. 
Affected  Public:  Individuals.  Type  of 
Respondent:  Partnership  Program 


Participants.  The  annual  reporting 
burden  is  as  follows:  Estimated  Number 
of  Respondents:  62:  Estimated  Number 
of  Responses  per  Respondent:  1 : 
Average  Burden  Hours  Per  Response: 
0.5;  and  Estimated  Total  Annual  Burden 
Hours  Requested:  15.5.  The  annualized 
cost  to  respondents  is  estimated  at: 
SI  55.  There  are  no  Capital  Costs  to 
report.  There  are  no  Operating  or 
Maintenance  Costs  to  report. 

Note:  The  following  tdble  is  ac.ceptable  for 
th»-  Respondent  and  Burden  Estimate 
Information,  if  appropriate,  instead  of  the 
text  as  shown  above.) 


Type  of  respondents 


New  Participants 
Past  Parttcipants 

Applicants     

Total 


Estimated 

number  of 

respondents 


16 
16 
30 
62 


Estimated 
number  of 
responses 

per  re- 
spondent 


Average 

burden 

hours  oer 

response 


Estimated 
total  annual 
burden 
hours  re- 
quested 


25 
25 
25 


4 

4 

7.5 
155 


Request  for  Conunents 

Written  comments  and/or  suggestions 
from  the  public  and  affected  agencies 
are  invited  on  one  or  more  of  the 
following  points:  ( 1 )  Whether  the 
proposed  collection  of  information  is 
neces.sary  for  fulfillment  of  the  NIDCD 
mission,  including  whether  the 
information  will  havi!  practical  utility. 
(2)  the  accuracy  of  the  estimate  of  the 
burden  of  the  proposed  data  collection, 
including  the  validity  of  tht? 
methodology;  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the  data 
colhK:tion  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  the  respondents,  including 
appropriate  u.se  of  automated  collection 
techniques  and  information  technology 

Direct  Comments  to  OMB 

Written  comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  Hoarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Regulatory  Affairs,  New- 
Executive  Office  Building,  Room  10235. 
Washington,  DC.  20503.  Attention: 
Desk  Officer  for  NIH  To  rttquest  more 
information  on  the  proposed  project  or 
to  obtain  a  copy  of  the  data  (;olhH:tion 
plans  and  instruments,  contact:  Mrs. 
Kay  C.  Johnson-CJraham,  EEO  Officer, 
Office  of  Equal  Employment 
Opportunity,  NIDCD,  NIH.  Building  31. 
Ro(mi  3C08,  31  Center  Drive.  Bethesda. 
MD  20892,  or  call  non-toll-free  number 
(301)  402-6415  or  E-mail  your  request. 


including  your  address  to: 

<kav    johnsoni&ms.nidcd  nih.gOV'>. 

Comments  Due  Date 

fiomments  regarding  this  information 
collection  are  best  assured  of  having 
their  full  effect  if  received  on  or  before 
luly  3,  2000. 

Dated    Mav  2:).  2U00 
W.  David  Kerr, 

Hm;  iilnrOffn  ,t.  MIH.I) 

IKK  D(»    OO-l.lHH.T  Filed  f.-mo;  H  4t  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Current  List  of  Laboratories  Wtiich 
Meet  Minimum  Standards  To  Engage  in 
Urine  Drug  Testing  for  Federal 
Agencies,  and  Laboratories  That  Have 
Withdrawn  From  the  Program 

AGENCY:  Substance  Abuse  and  Mental 
Health  Services  Administration.  HHS. 
action:  Notice. 


SUMMARY:  The  Department  of  Health  and 
Human  Services  notifies  Federal 
agencies  of  the  laboratorit's  currently 
certified  to  meet  standards  of  Subpart  C 
of  Mandatory  Guidelines  for  Federal 
Workplace  Drug  Testing  Programs  (59 
FR  29916,  29925).  A  similar  notice 
listing  all  currently  certified  laboratories 
will  be  published  during  the  first  week 
(if  each  month,  and  updated  to  include 
laboratories  which  subsequently  apply 


for  and  complete  the  certification 
process.  If  any  listed  laboratory's 
certification  is  totally  suspended  or 
revoked,  the  laboratory  will  be  omitted 
from  updated  lists  until  such  time  as  if 
is  restored  to  full  certification  under  the 
Guidelines. 

If  any  laboratory  has  withdrawn  from 
the  National  Laboratory  Certification 
Program  during  the  past  month,  it  will 
be  listed  at  the  end.  and  will  be  omitted 
from  the  monthly  listing  thereafter. 

This  Notice  is  available  on  the 
internet  at  the  following  website: 
http://wmcare.samhsa.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Giselle  Hersh  or  Dr.  Walter  Vogl. 
Division  of  Workplace  Programs,  5600 
Fishers  Lane,  Rockwall  2  Building, 
Room  815,  Rockville,  Mar\land  20857; 
Tel.:  (301)  443-6014.  Fax:'(301)  443- 
3031. 

Special  Note:  Please  use  ihe  above  address 
tor  .ill  surfat  e  mail  and  (  orrespondenc.e  For 
all  overnight  mail  ser\i(:e  use  the  following 
address:  Division  of  Workplace  Programs. 
r>5\5  Sec  iiritv  Lane.  Room  81.5.  Ro(  kville. 
Marvland  ZOH^Z 

SUPPLEMENTARY  INFORMATION: 

Mandatory  Guidelines  for  Federal 
Workplace  Drug  Testing  were  developed 
in  accordance  with  Executive  Order 
12564  and  section  503  of  Pub.  L.  100- 
71 .  Subpart  C  of  the  Guidelines, 
"Certification  of  Laboratories  Engaged 
in  Urine  Drug  Testing  for  Federal 
Agencies,"  sets  strict  standards  which 
laboratories  must  meet  in  order  to 
conduct  urine  drug  testing  for  Federal 
agencies.  To  become  certified  an 
applicant  laboratory  must  undergo  three 


rounds  of  performance  testing  plus  an 
on-site  inspection.  To  maintain  that 
certification  a  laboratory  must 
participate  in  a  quarterly  performance 
testing  program  plus  periodic,  on-site 
inspections. 

Laboratories  which  claim  to  be  in  the 
applicant  stage  of  certification  are  not  to 
be  considered  as  meeting  the  minimum 
requirements  expressed  in  the  HHS 
Guidelines.  A  laboratory  must  have  its 
letter  of  certification  from  SAMHSA, 
HHS  (formerly:  HHS/NHDA)  which 
attests  that  it  has  met  minimum 
standards. 

In  accordance  with  Subpart  C  of  the 
Guidelines,  the  following  laboratories 
meet  the  minimum  standards  set  forth 
in  the  Guidelines: 
ACL  Laboratories.  8901  W.  Lincoln 

Ave.,  West  Allis,  Wl  53227,  414- 

328-7840/800-877-7016. 

(Formerly:  Bayshore  Clinical 

Laboratory) 
Advanced  Toxicology  Network,  3560 

Air  Center  Cove,  Suite  101, 

Memphis,  TN  38118,  901-794- 

5770/888-290-1150. 
Aegis  Analytical  Laboratories,  Inc.,  345 

Hill  Ave.,  Nashville.  TN  37210, 

615-255-2400 
Alabama  Reference  Laboratories,  Inc., 

543  South  Hull  St.,  Montgomery, 

AL  36103.  800-541^931/334-263- 

5745 
Alliance  Laboratory  Services.  3200 

Burnet  Ave.,  Cincinnati,  OH  45229. 

513-585-9000.  (Formerly:  Jewish 

Hospital  of  Cincinnati.  Inc.) 
American  Medical  Laboratories,  Inc., 

14225  Newbrook  Dr..  Chantilly.  VA 

20151,  703-802-6900 
Associated  Pathologists  Laboratories, 

Inc..  4230  SouCh  Burnham  Ave.. 

Suite  250,  Las  Vegas,  NV  89119- 

5412.  702-733-7866/800-^33-2750 
Baptist  Medical  Center— Toxicology 

Laboratory.  9601  1-630.  Exit  7, 

Uttle  Rock.  AR  72205-7299,  501- 

202-2783,  (Formerly:  Forensic 

Toxicology  Laboratory  Baptist 

Medical  Center) 
Clinical  Reference  Lab.  8433  Quivira 

Rd..  Lenexa,  KS  66215-2802,  800- 

445-6917 
Cox  Health  Systems,  Department  of 

Toxicology.  1423  North  Jefferson 

Ave..  Springfield.  MO  65802,  800- 

876-3652/417-269-3093. 

(Formerly:  Cox  Medical  Centers) 
Dept.  of  the  Navy.  Navy  Drug  Screening 

Laboratory,  Great  Lakes.  IL, 

Building  38-H,  P.  O.  Box  88-6819, 

Great  Lakes,  IL  60088-6819,  847- 

688-2045/847-688-41 71 
Diagnostic  Services  Inc.,  dba  DSI,  12700 

Westlinks  Drive.  Fort  Myers,  FL 

33913.  941-561-8200/800-735- 

5416 


Doctors  Laboratory.  Inc..  P.O.  Box  2658, 
2906  Julia  Dr.,  Valdosta,  GA  31602. 
912-244-4468 
DrugProof.  Division  of  Dynacare/ 

Laboratory  of  Pathology,  LLC.  1229 
Madison  St..  Suite  500.  Nordstrom 
Medical  Tower,  Seattle,  WA  98104. 
206-386-2672/800-898-0180. 
(Formerly:  Laboratory  of  Pathology 
of  Seattle,  Inc..  DrugProof.  Division 
of  Laboratory  of  Pathology  of 
Seattle,  Inc.) 
DrugScan,  Inc.,  P.O.  Box  2969,  1119 
Meams  Rd.,  Warminster.  PA  18974, 
215-674-9310 
Dynacare  Kasper  Medical  Laboratories*. 
14940-123  Ave.,  Edmonton. 
Alberta.  Canada  T5V  1B4.  780-451- 
3702/800-661-9876 
ElSohly  Laboratories.  Inc..  5  Industrial 
~i»€ffk  Dr..  Oxford.  MS  38655.  662- 
236-2609 
Gamma-Dynacare  Medical 

Laboratories*.  A  Division  of  the 
Gamma-Dynacare  Laboratory 
Partnership.  245  Pall  Mall  St., 
London,  ONT,  Canada  N6A  1P4, 
519-679-1630 
General  Medical  Laboratories.  36  South 
Brooks  St.,  Madison,  WI  53715, 
608-267-6267 
Hartford  Hospital  Toxicology 
Laboratory,  80  Seymour  St., 
Hartford.  CT  06102-5037.  860-545- 
6023 
Integrated  Regional  Laboratories.  5361 
NW  33rd  Avenue.  Fort  Lauderdale. 
FL  33309.  954-777-0018.  800-522- 
0232,  (Formerly:  Cedars  Medical 
Center.  Department  of  Pathology) 
KroU  Laboratory  Specialists.  Inc..  1111 
Newton  St..  Gretna,  LA  70053.  504- 
361-8989/800-^33-3823. 
(Formerly:  Laboratory  Specialists, 
Inc.) 
LabOne,  Inc..  10101  Renner  Blvd., 

Lenexa.  KS  66219.  913-888-3927/ 
800-728-4064.  (Formerly:  Center 
for  Laboratory  Services,  a  Division 
of  LabOne.  Inc.) 
Laboratory  Corporation  of  America 
Holdings.  1904  Alexander  Drive. 
Research  Triangle  Park,  NC  27709. 
919-572-6900/800-833-3984, 
(Formerly:  LabCorp  Occupational 
Testing  Services,  Inc.,  CompuChem 
Laboratories,  Inc.;  CompuChem 
Laboratories,  Inc..  A  Subsidiary  of 
Roche  Biomedical  Laboratory; 
Roche  CompuChem  Laboratories. 
Inc..  A  Member  of  the  Roche  Group) 
Laboratory  Corporation  of  America 

Holdings,  4022  Willow  Lake  Blvd., 
Memphis.  TN  38118.  901-795- 
1515/800-233-6339.  (Formerly: 
LabCorp  Occupational  Testing 
Services,  Inc.,  MedExpress/National 
Laboratory  Center) 


Laboratory  Corporation  of  America 

Holdings.  69  First  Ave.,  Raritan,  NJ 
08869,  908-526-2400/800-437- 
4986,  (Formerly:  Roche  Biomedical 
Laboratories,  Inc.) 
Marshfield  Laboratories,  Forensic 

Toxicology  Laboratory,  1000  North 
Oak  Ave.,  Marshfield^  WI  54449. 
715-389-3734/800-331-3734 
MAXXAM  Analytics  Inc.*.  5540 
McAdam  Rd.,  Mississauga.  ON, 
Canada  L4Z  iPl,  905-890-2555, 
(Formerly:  NOVAMANN  (Ontario) 
Inc.) 
Medical  College  Hospitals  Toxicology 
Laboratory,  Department  of 
Pathology,  3000  Arlington  Ave.. 
Toledo.  OH  43699.  419-383-5213 
MedTox  Laboratories,  Inc..  402  W. 
County  Rd.  D,  St.  Paul.  MN  55112, 
651-636-7466/800-832-3244 
MetroLab-Legacy  Laboratory  Services, 
1225  NE  2n'd  Ave..  Portland,  OR 
97232,  503^13-5295/800-950- 
5295 
Minneapolis  Veterans  Affairs  Medical 
Center,  Forensic  Toxicology 
Laboratory,  1  Veterans  Drive, 
Minneapolis,  Minnesota  55417. 
612-725-2088 
National  Toxicology  Laboratories.  Inc.. 
1100  California  Ave..  Bakersfield. 
CA  93304,  661-322^250/800-350- 
3515 
NWT  Drug  Testing,  1141  E.  3900  South, 
Salt  Lake  City,  UT  84124,  801-293- 
2300/800-322-3361.  (Formerly: 
Northwest  Toxicology,  Inc.) 
One  Source  Toxicology  Laborator\',  Inc., 
1705  Center  Street,  Deer  Park,  TX 
77536,  713-920-2559,  (Formeriy: 
University  of  Texas  Medical 
Branch.  Clinical  Chemistry 
Division;  UTMB  Pathology- 
Toxicology  Laboratory) 
Oregon  Medical  Laboratories.  P.O.  Box 
972.  722  East  11th  Ave.,  Eugene.  OR 
97440-0972,  541-687-2134 
Pacific  Toxicology  Laboratories,  6160 
Variel  Ave.,  Woodland  Hills,  CA 
91367,  818-598-3110/800-328- 
6942,  (Formerly:  Centinela  Hospital 
Airport  Toxicology  Laboratory 
Pathology  Associates  Medical 

Laboratories,  11604  E.  Indiana  Ave., 
Spokane,  WA  99206,  509-926- 
2400/800-541-7891 
PharmChem  Laboratories,  Inc.,  1505-A 
O'Brien  Dr.,  Menlo  Park,  CA  94025. 
650-328-6200/800-446-5177 
PharmChem  Laboratories,  Inc.,  Texas 
Division,  7606  Pebble  Dr..  Fort 
Worth.  TX  76118,  817-215-8800, 
(Formerly:  Harris  Medical 
Laboratory) 
Physicians  Reference  Laboratory,  7800 
"  West  110th  St.,  Overland  Park.  KS 
66210.  913-339-0372/800-821- 
3627 
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Poisonlab.  Inc..  7272  Clairemont  Mesa 
Blvd..  San  Diego,  C.A  921 11 ,  858- 
279-2600/800-882-7272 
Quest  Diagnostics  Incorporated,  3175 
Presidential  Dr.,  Atlanta,  GA  30340, 
770-452-1590,  (Formerly: 
SmithKline  Beet:ham  Clinical 
Laboratories,  SmithKline  Bio- 
Science  Laboratories) 
Quest  Diagnostics  Incorporated,  4444 
Ciddings  Road,  Auburn  Hills,  MI 
48326,  248-373-9120/800-^44- 
0106,  (Formerly:  HealthCare/ 
Preferred  Laboratories,  HealthCare/ 
MetPath,  CORNING  Clinical 
Laboratories) 
Quest  Diagnostics  Incorporated, 
National  Center  for  Forensic 
Science,  1901  Sulphur  Spring  Rd.. 
Baltimore,  MD  21227,  410-536- 
1485,  (Formerly:  Maryland  Medical 
Laboratory,  Inc.,  National  Center  for 
Forensic  Science,  CORNING 
National  Center  for  Forensic 
Science) 
Quest  Diagnostics  Incorporated,  8000 
Sovereign  Row,  Dallas,  TX  75247, 
214-638-1301,  (Formerly: 
SmithKline  Beecham  Clinical 
Laboratories,  SmithKline  Bio- 
Science  Laboratories) 
Quest  Diagnostics  Incorporated,  4770 
Regent  Blvd.,  Irving.  TX  75063, 
972-916-3376/800-526-0947, 
(Formerly:  Damon  Clinical 
Laboratories,  Damon/MetPath, 
CORNING  Clinical  Laboratories) 
Quest  Diagnostics  Incorporated,  801 
East  Dixie  Ave.,  Leesburg.  FL 
34748.  352-787-9006,  (Formerly: 
SmithKline  Beet:ham  Clinical 
Laboratories,  Doctors  &  Physicians 
Laboratory) 
Quest  Diagnostics  Incorporated,  400 
Egypt  Rd.,  Norristown.  PA  19403. 
610-631-4600/800-877-7484, 
(Formerly:  SmithKline  Beecham 
Clinica^Laboratories,  SmithKline 
Bio-Science  Laboratories) 
Quest  Diagnostics  Incorporated,  506  E. 
State  Pkwy..  Schaumburg,  IL  60173, 
800-669-6995/84  7-885-20 1 0, 
(Formerly:  SmithKline  Beecham 
Clinical  Laboratories,  International 
Toxicology  Laboratories) 
Quest  Diagnostics  Incorporated,  7470 
Mission  Valley  Rd.,  San  Diego,  CA 
92108-4406,  619-686-3200/800- 
446-4728.  (Formerly:  Nichols 
Institute.  Nichols  Institute 
Substance  Abuse  Testing  (NISAT), 
CORNING  Nichols  Institute, 
CORNING  Clinical  Laboratories) 
Quest  Diagnostics  Incorporated,  One 
Malcolm  Ave.,  Teterboro,  NJ  07608, 
201-393-5590,  (Formerly:  MetPath, 
Inc.,  CORNING  MetPath  Clinical 
Laboratories.  CORNING  Clinical 
Laboratory) 


Quest  Diagnostics  Incorporated,  7600 
TvTone  Ave..  Van  Nuys,  CA  91405, 
818-989-2520/800-877-2520, 
(Formerly:  SmithKline  Beecham 
Clinical  Laboratories) 
San  Diego  Reference  Laborator>',  6122 
Nancy  Ridge  Dr.,  San  Diego.  CA 
92121",  800-677-7995/858-677- 
7970 
Scientific  Testing  Laboratories,  Inc.,  463 
Southlake  Blvd.,  Richmond,  VA 
23236. 804-378-9130 
Scott  &  White  Drug  Testing  Laborator>', 
600  S.  25lh  St.,  Temple,  TX  76504, 
254-771-8379/800-749-3788 
S.E.D.  Medical  Laboratories,  5601  Office 
Blvd.,  Albuquerque.  NM  87109, 
505-727-6300/800-999-5227 
South  Bend  Medical  Foundation,  Inc., 
530  N,  Lafayette  Blvd.,  South  Bend, 
IN  46601,  219-234-4176 
Southwest  Laboratories,  2727  W. 
Baseline  Rd.,  Tempe,  AZ  85283, 
602-438-8507/800-279-0027 
Sparrow  Health  System.  Toxicology 
Testing  Center,  St.  Lawrence 
Campus,  1210  VV.  Saginaw.  Lansing, 
MI  48915, 517-377-0520, 
(Formerly:  St.  Lawrence  Hospital  & 
Healthcare  System). 
St  Anthony  Hospital  Toxicology 
Laboratory',  1000  N.  Lee  St., 
Oklahoma  City,  OK  73101,  405- 
272-7052 
Toxicology  &  Drug  Monitoring 

Laboratory',  University  of  Missouri 
Hospital  &  Clinics,  2703  Clark  Lane. 
Suite  B,  Lower  Level,  Columbia, 
MO  65202,  573-682-1273 
Toxicology  Testing  Service.  Inc.,  5426 
N.W  '79th  Ave..  Miami,  FL  33166. 
305-593-2260 
UNILAB.  18408  (Jxnard  St.,  Tarzana, 
CA  91356,  818-996-7300  /  800- 
339-4299,  (Formerly:  MetWest-BPL 
Toxicology  Laboratory) 
Universal  Toxicology  Laboratories,  LLC 
10210  VV.  Highway  80,  Midland, 
Texas  79706,  915-^561-8851/888- 
953-8851 

The  following  laboratory'  voluntarily 
withdrew  from  the  NLCP  program, 
effective  May  16.  2000: 

Quest  Diagnostics  Incorporated,  875 
(ireentree  Rd  .  4  Parkway  Ctr  , 
Pittsburgh.  PA  15220-3610,  412-920- 
7733/800-574-2474,  (Formerly:  Med- 
Chek  Laboratories,  Inc.,  Med-Chek/ 
Damon,  MetPath  Laboratories, 
CORNING  Clinical  Laboratories) 

•The  Standards  Council  of  Canada 
(SCO  voted  to  end  its  Laboratory 
Accreditation  Program  for  Substance 
Abuse  (LAPSA)  effective  May  12,  1998. 
Laboratories  certified  through  that 
program  were  accredited  to  conduct 
forensic  urine  drug  testing  as  required 
by  US  Department  of  Transportation 


(DOT)  regulations.  As  of  that  date,  the 
certification  of  those  accredited 
Canadian  laborato.ies  will  continue 
under  DOT  authority.  The  responsibility 
for  conducting  quarterly  performance 
testing  plus  periodic  on-site  inspections 
of  those  LAPSA-accredited  laboratories 
was  transferred  to  the  U.S.  DHHS,  with 
the  DHHS'  National  Laboratory- 
Certification  Program  (NLCP)  contractor 
continuing  to  have  an  active  role  in  the 
performance  testing  and  laboratory' 
inspection  processes.  Other  Canadian 
laboratories  wishing  to  be  considered 
for  the  NLCP  may  apply  directly  to  the 
NLCP  contractor  just  as  U.S.  laboratories 
do. 

Upon  finding  a  Canadian  laboratory-  to 
be  qualified,  the  DHHS  will  recommend 
that  DOT  certifv-  the  laboratory-  (Federal 
Register,  16  July  1996)  as  meeting  the 
minimum  standards  of  the  "Mandatory- 
Guidelines  for  Workplace  Drug  Testing  " 
(59  FR,  9  June  1994.  Pages  29908- 
29931).  After  receiving  the  DOT 
certification,  the  laboratory  will  be 
included  in  the  monthly  list  of  DHHS 
certified  laboratories  and  participate  in 
the  NLCP  certification  maintenance 
program. 

Richard  Kopanda. 

Executnv  Officer.  Siibstamt-  Abuse  and 
Mental  Health  Sen,'ices  Administration 
|FK  Dor.  0(>-13798  Filed  6-1-O0;  8.4,=S  am) 
BILUNG  CODE  4160-20-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4557-N-22] 

Federal  Property  Suitable  as  Facilities 
To  Assist  the  Homeless 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HLID, 
ACTION:  Notice. 

SUMMARY:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 

EFFECTIVE  DATE:  June  2.  2000. 

FOR  FURTHER  INFORMATION  CONTACT: 

Clifford  Taffet.  Department  of  Housing 
and  Urban  Development,  Room  7262, 
451  Seventh  Street  SW,  Washington,  DC 
20410;  telephone  (202)  708-1234;  TTY 
number  for  the  hearing-  and  speech- 
impaired  (202)  708-2565,  (these 
telephone  numbers  are  not  toll-free),  or 
call  the  toll-free  Title  V  information  line 
at  1-800-927-7488. 
SUPPt^MENTARY  INFORMATION:  In 
accordance  with  the  December  12. 1988 


court  order  in  National  Coalition  for  the 
Homeless  v.  Veterans  Administration, 
No.  88-2503-C)G  (D.D.C.).  HUD 
published  a  Notice,  on  a  weekly  basis, 
identifying  unutilized,  underutilized, 
excess  and  surplus  Federal  buildings 
and  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless.  Today's  Notice  is  for  the 
purpose  of  announcing  that  no 
additional  properties  have  been 
determined  suitable  or  unsuitable  this 
week. 

Dated:  May  25.  2000. 
Fred  Kamas,  )r., 

Deputy  Assistant  Secretary  for  Special  Needs 
Assistance  Programs. 
IFR  Doc.  00-13610  Filed  6-t-OO;  8:45  am] 

BILLING  CODE  4210-2»-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Receipt  of  Applications  for 
Permit 

The  following  applicants  have 
applied  for  a  permit  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  Section 
10©  of  the  Endangered  Species  Act  of 
1973,  as  amended  (16  U.S.C.  1531,  et 
seq.y. 

Applicant:  Mandalay  Bay  Resort  and 
Casino.  Us  Vegas,  NV.  PRT-027740. 

The  applicant  requests  a  permit  to 
import  five  captive-bred  saltwater 
crocodiles  (Crocodylus  porosus)  from 
the  Vancouver  Aquarium  in  Canada  to 
Shark  Reef  at  Mandalay  Bay  Resort  and 
Casino  in  Las  Vegas,  Nevada  for  public 
display,  conservation  education,  and 
behavioral  research  to  enhance  survival 
of  the  species.  The  animals  were 
produced  at  the  Samutprakan  Crocodile 
Farm  &  Zoo.,  Ltd.  in  Thailand. 

Applicant:  Henry  Doorly  Zoo,  Omaha, 
NE.  PRT-013269. 

The  applicant  requests  a  permit  to 
import  biological  samples  from  Gaui 
{Bos  gaums)  collected  frtjm  wild,  wild 
caught,  and  captive  bom  sources  in 
Thailand.  Laos,  Cambodia.  Malaysia, 
Nepal,  and  Vietnam  for  scientific 
research. 

Applicant:  Tom  Stehn.  Whooping 
Crane  Recovery  Plan  Coordinator.  U.S. 
Fish  and  Wildlife  Service.  Region  2. 
Austwell,  TX.  PRT-022747. 

The  applicant  requests  a  permit  to 
export/re-export  captive-bred/captive 
hatched  and  wild  live  specimens, 
captive-bred/wild  collected  viable  eggs, 
biological  samples  from  captive-bred/ 
wild  specimens,  and  salvaged  materials 
from  captive-bred/wild  specimens  of 
Whooping  cranes  [Gnis  americana)  to 


Canada,  for  completion  of  identified 
tasks  and  objectives  mandated  under  the 
Whooping  Crane  Recovery  Plan.  Salvage 
materials  may  include,  but  Eu-e  not 
limited  to,  whole  or  partial  specimens, 
feathers,  eggs,  and  egg  shell  fragments. 
This  notification  covers  activities 
conducted  by  the  applicant  over  the 
next  5  years. 

Applicant:  Ferdinand  and  Ajiton 
Fercos  Hantig,  Las  Vegas,  NV,  PRT- 
005821. 

The  applicant  requests  a  permit  to 
export  and  re-import  African  leopard 
(Panther  pardus  delacouri),  and  progeny 
of  the  animals  ciurently  held  by  the 
applicant  and  any  animals  acquired  in 
the  United  States  by  the  applicant  to/ 
from  worldwide  locations  to  enhance 
the  survival  of  the  species  through 
conservation  education.  This 
notification  covers  activities  conducted 
by  the  applicant  over  a  three  year 
period. 

Applicant:  Atlanta/Fulton  County 
Zoo,  Inc.  Atlanta,  GA.  PRT-027116. 

The  applicant  requests  a  permit  to 
import  tissue  seimples  from  Drill 
(Mandrillus  leucophaeus)  taken  from 
wild  animals  in  Equatorial  Guinea. 
Samples  are  to  be  imported  for  scientific 
research  purposes. 

Applicant:  Ron  Holiday,  Umatilla,  FL, 
PRT-801464. 

The  applicant  requests  a  permit  to  re- 
export and  re-import  one  captive  bom 
Clouded  leopard  (Neofelis  nebulosa) 
and  progeny  of  the  animals  currently 
held  by  the  applicant  and  any  animals 
acquired  in  the  United  States  by  the 
applicant  to/from  worldwide  locations 
to  enhance  the  svuvival  of  the  species 
through  conservation  education.  This 
notification  covers  activities  conducted 
by  the  applicant  over  a  three  year 
period. 

Applicant:  Miller  Equipment 
company,  Inc.,  Hugo.  OK.  PKT-025BQ7. 

The  applicant  requests  a  permit  to 
purchase  in  interstate  commerce  one 
male  and  four  female  Asian  elephants 
[Elephas  maximus)  from  Bucky  Steele, 
Jefferson,  Texas  for  conservation 
educational  purposes. 

Applicant:  Larry  Johnson,  Boeme,  TX, 
PRT-027396. 

The  applicant  requests  a  permit  to 
export  one  male  and  two  females  Ring- 
tail lemur  [Lemur  catta)  to  Gobiemo  del 
Edo.  De  Mexico.  Toluca  Edo  de  Mexico, 
Mexico  for  the  purpose  of  enhancement 
of  the  survival  of  the  species  through 
propagation. 

Applicant:  Larry  Johnson,  Boeme,  TX, 
PRT-027399. 

The  applicant  requests  a  permit  to 
export  one  pair  of  Siamang  gibbons 
(Hylobates  syndactylus)  to  Gobiemo  del 
Edo.  De  Mexico,  Toluca  Edo  de  Mexico, 


Mexico  for  the  purpose  of  enhancement 
of  the  survival  of  the  species  through 
propagation. 

Written  data  or  comments  should  be 
submitted  to  the  Director,  U.S.  Fish  and 
Wildlife  Service,  Office  of  Management 
Authority,  4401  North  Fairfax  Drive. 
Room  700.  Arlington.  Virginia  22203 
and  must  be  received  by  the  Director 
within  30  days  of  the  date  of  this 
publication. 

Dociunents  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  to  the 
following  office  within  30  days  of  the 
date  of  publication  of  this  notice:  U.S. 
Fish  and  Wildlife  Service,  Office  of 
Management  Authority,  4401  North 
Fairfax  Drive,  Room  700,  Arlington. 
Virginia  22203.  Phone:  (703/358-2104); 
FAX:  (703/358-2281). 

Dated:  May  26.  2000. 
Kristen  Nelson, 

Chief.  Branch  of  Permits.  Office  of 
Management  Authority. 
IFR  Doc.  00-13788  Filed  6-1-00;  8:45  ami 

BtLUf«G  CODE  4310-5S-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Availability  of  a 
Reconsideration  of  an  Environmental 
Assessment/Habitat  Conservation  Plan 
for  Issuance  of  an  Incidental  Taite 
Permit  for  the  Construction  and 
Operation  of  a  Mixed-Use  Development 
on  a  Portion  of  the  216-Acre  Hart 
Triangle  Property,  Travis  County, 
Texas. 

SUMMARY:  GDF  Realty  Investments  Ltd, 
and  Purcell  Investments,  L.P. 
(Landowners;  Applicants)  had  applied 
to  the  U.S.  Fish  and  Wildlife  Service 
(Service)  for  seven  incidental  take 
permits  for  the  Hart  Triangle  Property 
pursuant  to  Section  10(a)  of  the 
Endangered  Species  Act  (Act).  These 
permits  were  denied  because  the 
applications  did  not  meet  the  statutory- 
criteria  for  issuance.  The  EA/HCP  made 
available  by  this  notice  is  a  draft  EA/ 
HCP  that  encompasses  the  entire  area 
that  was  covered  by  the  seven  original 
permit  apphcations.  This  EA/HCP  was 
prepared  by  the  Service  based  on 
information  provided  by  the  Applicants 
and  other  information  acquired  by  the 
Service.  The  Applicants  have  been 
assigned  permit  nimiber  TE-02  7690-0. 
The  permit,  which  is  for  a  period  of  30 
years,  would  authorize  the  incidental 
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take  iif  the  endangered  golden-cheeked 
warbler  [Dt-ndn^n  n  ihn'snpana).  and 
five  karst  invertebrates  Tooth  (l^tve 
p.seudoscorpion  (Tamnxivaiins  tfxanii). 
Kretschmarr  Cave  mold  Iwetle 
(Tfxunniurops  rrddflli).  Bone  Cave 
harvestman  [Tcxt'lla  rev^'.si).  Tooth  Cave 
spider  (Xfolfptont'tti  myopica).  And 
Tooth  Cave  ground  beetle  [HhiKiinf 
pfrsfphoiif)  The  proposed  take  would 
occur  as  a  result  of  the  (:onstruc:tion  and 
operation  of  mixed-use  development  on 
a  portion  of  the  21»j-a(:re  Hart  Triangle 
propertv,  Travis  Counfv,  Texas. 
Trie  Servic:e  has  prepared  the 
Environmental  Assessment/Habitat 
Conservation  Plan  (EA/HCT)  for  the 
incidental  take  appliiaticm.  A 
determination  of  jeopardv  to  the  species 
or  a  Finding  of  No  Significant  Impact 
(FONSI)  will  not  be  made  until  at  least 
30  days  from  the  date  of  publication  of 
this  notice.  This  notice  is  provided 
pursuant  to  Section  H)((.)  of  the  Act  and 
National  Environmental  Policy  Act 
regulations  (40  CFR  1506.6) 
DATES:  Written  comments  on  this  draft 
EA/HCP  should  be  received  on  or  before 
luly  .3.  2000 

ADDRESSES:  Persons  w  ishing  to  review 
the  EA/H(;P  may  obtain  a  copy  by 
written  or  telephone  request  to  Sybil 
Vosler,  C  S   Fish  and  Wildlife  Ser\i(:e, 
Ecological  Services  Office,  10711  Bumet 
Road,  Suite  200.  Austin.  Texas  7H7.=JH 
(512/4HO-0057)   Documents  will  be 
available  tor  publii   insptHtion  bv 
written  retpiest  or  bv  appointment  oniv 
during  normal  liusiness  hours  (H  00  to 
4:30)  at  the  U  S   ['ish  and  Wildlife 
.Service  Offic  e.  .-\ustin.  Texas   Data  or 
comments  con(  eriiing  the  EA/HCP 
should  be  submitted  in  writing  to  tht! 
Field  Supervisor.  11  S  Fish  and  Wildlife 
.Service  Office,  Austin.  Texas  at  the 
tibove  address   FMease  refer  to  permit 
number  TE -0276^0-0  when  submitting 
comments 

FOR  FURTHER  INFORMATION  CONTACT: 
Svbil  Vosler  at  the  above  I'  S   Fish  and 
Wildlife  .ServK.e  Offi(  e.  Austin.  TX 
SUPPLEMENTARY  INFORMATION:  .Se(  tion  '» 
of  the  Alt  prohibits  the   'taking"  of 
endangered  s[)e(  les  such  as  the  golden- 
cheeked  warbler  or  the  listed  karst 
invertebrates  However,  the  Service. 


under  limited  circumstances,  may  issue 
permits  to  take  endangered  wildlife 
species  incidental  to,  and  not  the 
purpose  of.  otherwise  lawful  activities. 
Regulations  governing  permits  f(5r 
endangered  species  are  at  50  CFR  17.22 

Applicants 

CDF  Realty  Investments  Ltd.  and 
Purcell  Investments.  LP.  plan  to 
( onstruct  and  operate  a  mixed-use 
development  on  the  216-acre  Hart 
Triangle  property  The  Service,  after 
denying  the  original  seven  applications, 
has  developed  the  draft  EA/HCP  for  the 
issuance  of  this  permit.  Two  alternatives 
were  developed  The  Preferred 
Alternative  1  has  two  Options  A  and  B 
Alternative  1,  Option  A,  includes  a  75- 
acre  karst  preserve,  a  77-acre  golden- 
cheeked  warbler  preserve,  and  64  acres 
for  residential  and  commert;ial 
development,  roads,  and  utilities. 
Preferred  Alternative  1,  Option  B, 
includes  a  75-acre  karst  preserve,  a  36- 
acre  golden-c:hoeked  warbler  preserve, 
and  105  acres  for  residential  and 
( fimmercial  development,  roads,  and 
utilities  The  action  in  Alternative  1, 
Option  A,  would  eliminate 
approximately  16  acres  of  habitat  and 
indirectly  impact  23  additional  acres  of 
golden-(  heeked  warbler  habitat.  The 
action  in  Alternative  1,  Option  B.  would 
eliminate  approximately  55  acres  of 
habitat  and  indirectlv  impact  45 
.idditional  acres  of  golden-cheeked 
warbler  habitat. 

Since  the  preferred  alternative 
Options  were  developed  to  promote  the 
long  term  viability  of  the  karst 
ecosystems,  there  would  be  minimal 
impacts  to  the  listed  karst  spec  les 
However,  some  lake  of  endangered  karst 
invertebrates  could  oci  ur  during 
(  onstruction  activities  in  the 
development  area  if  voids  containing 
the  listed  spe(  les  are  encountered 
during  (  onstruction  The  draft  EA'Hf'P 
proposes  to  compensate  for  the 
incidental  take  of  golden-cheeked 
warbler  habitat  by  donating  through  fee 
simple  or  ctmservation  easement  to 
Travis  (iountv  or  other  approved 
management  entity,  77  acres  of  the  Hart 
Triangle  property  (Preferred  Alternative 


1 .  Option  A)  or  donating  35  acres  on-site 
and  purchasing  220  acres  of  golden- 
cheeked  warbler  habitat  off-site 
(Preferred  Alternative  1,  Option  B).  This 
land  is  adjacent  to  the  existing  Balcones 
Canyonlands  Preserve  and  will  be 
managed  by  Travis  Countv.  or  another 
conservation  entity  approved  by  the 
Ser\ice,  as  a  preserve.  Although  impacts 
to  the  listed  karst  invertebrates  are 
expected  to  be  minimal,  the  draft  EA/ 
HCP  proposes  that  the  Landowners  will 
sell  or  dcmate  a  75-ac.re  karst  preserve  to 
Travis  County  or  another  entitv 
approved  by  the  Service  that  will 
preserve  and  manage  the  preserves  in 
perpetuity  for  either  Preferred 
Alternative  1,  Option  A  or  Preferred 
Alternative  1,  Option  B. 

Other  alternatives  to  this  action  were 
rejected  because  not  developing  the 
subject  property  with  federally  listed 
species  present  was  not  economically 
feasible  for  the  Landowners,  and  other 
alterations  of  the  project  design 
increased  the  level  of  impacts  to  the 
endangered  species  present  on  the 
property, 

Nancy  Vt.  Kaufman, 

Rpifiondl  Dim  tiir,  Hpg/on  J.  Alhuqiiprqiie. 

\hH  Dot    ()0-HM,i.i  Kilfd  5-:n-0().  11:04  dml 

BIUJNG  COOC  4510-S8-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[AK-962-1410-HY-P] 

Alaska  Native  Claims  Selection,  AA- 
6986-B  and  AA-6986-C;  Notice  for 
Publication 

In  accordance  with  Departmental 
regulations  43  CFR  2650.7(d),  notice  is 
hereby  given  that  a  decision  to  issue 
conveyance  under  the  provisions  of 
section  14(b)  of  the  Alaska  Native 
Claims  Settlement  Act  of  December  18, 
1971.  (ANCSA),  43  U.S.C.  1601,  1613(b), 
will  be  issued  to  ("ape  Fox  Corporation 
for  approximately  745  acres.  The  lands 
involved  are  in  the  vicinitv  of 
Ketchikan,  Alaska. 


Senal  No 


AA-6986-B  and  AA-6986-C 


Land  descnption 


Acreage 


Cooper  River  Meridian.  Alaska:  T  74  S  ,  R,  90  E  .  Sees  .  4  5,  8,  9  and  10 


724  00 


A  notice  of  the  decision  will  be 
published  once  a  week,  or  four  (4) 
consecutive  weeks,  in  the  Ketchikan 
Daily  News  (Copies  of  the  decision  may 
be  obtained  bv  contacting  the  Alaska 
State  Office  of  the  Bureau  of  Land 


Management.  222  West  Seventh 
.•\venue.  #13,  Anchorage.  Alaska  99513- 
7599  ((907)  271-5060). 

Any  party  t.laiming  a  property  interest 
which  IS  adversely  affected  bv  the 
decision,  shall  have  until  |ulv  3,  2000, 


to  file  an  appeal.  However,  parties 
receiving  service  by  certified  mail  shall 
have  30  days  from  the  date  of  receipt  to 
file  an  appeal.  Appeals  must  be  filed  in 
the  Bureau  of  Land  Management  at  the 
address  identified  above,  where  the 


requirements  for  filing  an  appeal  may  be 
obtained.  Parties  who  do  not  file  an 
appeal  in  accordance  with  the 
requirements  in  43  CFR  part  4,  subpart 
E.  shall  be  deemed  to  have  waived  their 
rights. 

Glenn  C.  Elliott. 

Land  Law  Examiner.  Branch  of  ANCSA 

Adjudication. 

|FR  Doc.  00-13792  Filed  6-1-00:  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[AK-962-1410-00-P] 

Alaska  Native  Claims  Selection,  AA- 
6687-A;  Notice  for  Publication 

In  accordance  with  Departmental 
regulation  43  CFR  2650.7(d),  notice  is 
hereby  given  that  a  decision  to  issue 
conveyance  under  the  provisions  of  Sec. 
14(a)  of  the  Alaska  Native  Claims 
Settlement  Act  of  December  18,  1971.  43 
U.S.C.  1601.  1613(a),  will  be  issued  to 
Old  Harbor  Native  Corporation  for  the 
village  of  Old  Harbor.  The  lands 
involved  are  in  the  vicinity  of  Old 
Harbor,  Alaska. 

LI.S.  Survey  No.  10920,  Alaska 

Containing  119.99  acres  as  shown  on  the 
plat  of  survey  officially  filed  on  November 
25.  1992. 

Seward  Meridian.  Alaska 

T.  ;ki.  S..  R.  23  w.. 

Sec.  5.  lot  2: 

Se(..  6,  lot  2; 

Sec .  8,  lot  2; 

Sec.  9.  lots  1  and  2: 

Sec.  10,  lot  1. 

C.onlaining  1,305.04  acres  as  shown  on  the 
plat  of  sur\ey  officially  filed  on  April  16, 
1999. 
T.  33  S..R.  24  VV.. 

Sec.  12,  lots  2.  3.  and  4. 

Containing  172.36  acres  as  shown  on  the 
plat  of  survey  ofncially  filed  on  December  3. 
1999.  Aggregating  1.597.39  acres. 

A  notice  of  the  decision  will  be 
published  once  a  week,  for  four  (4) 
consecutive  weeks,  in  the  Kodiak  Daily 
Mirror  newspaper.  Copies  of  the 
decision  may  be  obtained  by  contacting 
the  Alaska  State  Office  of  the  Bureau  of 
Land  Management,  222  West  Seventh 
Avenue,  #13,  Anchorage,  Alaska  99513- 
7599;  (907)  271-5960. 

Any  party  claiming  a  property  interest 
which  is  adversely  affected  by  the 
decision,  an  agency  of  the  Federal 
goverrmient  or  regional  corporation, 
shall  have  until  July  3,  2000,  to  file  an 
appeal.  However,  parties  receiving 
service  by  certified  mail  shall  have  30 
days  from  the  date  of  receipt  to  file  an 


appeal.  Appeals  must  be  filed  in  the 
Bureau  of  Land  Management  at  the 
address  identified  above,  where  the 
requirements  for  filing  an  appeal  may  be 
obtained.  Parties  who  do  not  file  an 
appeal  in  accordance  with  the 
requirements  of  43  CFR  Part  4,  Subpart 
E,  shall  be  deemed  to  have  waived  their 
rights. 

Dennis  R.  Benson, 

Land  Law  Examiner.  Bmnch  ofAXCSA 

Adjudication. 

|FR  Doc.  00-13793  Filed  6-2-00:  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  RAanagement 

[AZ-01 0-00-1 61 0-DE-002A] 

Grand  Canyon-Parashant  National 
Monument  Map  and  Boundary 
Description 

AGENCY:  Bureau  of  Land  Management 
and  National  Park  Service,  Interior. 
ACTION:  Notice. 

SUMMARY:  This  notice  is  to  publish  the 
official  map  and  boundary  description 
of  Grand  Canyon-Parashant  National 
Monument,  established  by  Presidential 
Proclamation  on  January  11.  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Roger  G.  Taylor,  Field  Manager.  Bureau 
of  Land  Management — Arizona  Strip 
Field  Office.  345  East  Riverside  Drive. 
St.  George.  Utah  84790.  Telephone  (435) 
688-3200. 

SUPPLEMENTARY  INFORMATION:  The  Grand 
Canyon-Parashant  National  Monument 
is  on  federal  lands  in  Mohave  County, 
Arizona.  The  following  description 
refers  to  the  original  map  entitled 
"Grand  Canyon-Parashant  National 
Monument",  on  file  at  the  Arizona  Strip 
Field  Office,  St.  George,  Utah. 

Beginning  at  a  point  where  the 
Nevada-Arizona  State  Line  intersects  a 
line  300  feet  landward  from  the  high 
water  mark  of  Lake  Mead  in  Section  6. 
T.  32  N.,  R.  16  W.,  Gila  and  Sah  River 
Meridian,  Arizona; 

Then  northerly  along  the  Nevada- 
Arizona  State  line  some  31  miles  to  the 
point  where  the  aforementioned  state 
line  intersects  the  hydrologic  divide 
between  the  Virgin  River  and  Cedar 
Wash  along  the  crest  of  Virgin  Peak 
Ridge;  Then  easterly  along  said 
hydrologic  divide  some  2.75  miles 
across  Lime  Kiln  Pass; 

Then  northeasterly  along  the 
hydrologic  divide  between  Tom  and 
Cull  Wash  and  the  Virgin  River,  passing 
over  the  summits  of  Lime  Kiln  and  Lead 
Mine  mountains,  some  13.2  miles  to  a 


point  offset  30  feet  northwest  of  the 
centerline  of  Mohave  County  Road 
#299; 

Then  easterly  along  a  line  offset  30' 
north  of  the  centerline  of  Mohave 
County  Road  #299  some  3,000  feet  to 
the  intersection  with  the  road  to  Cougar 
Spring,  then  bearing  right  and 
continuing  along  the  offset  of  County 
Road  #299  some  875  feet  to  an 
intersection  with  a  30-foot  offset  east  of 
the  centerline  of  BLM  Road  #1004 
which  is  the  exterior  boundary  of  Paiute 
Wilderness; 

Then  north  along  the  Paiute 
Wilderness  boundary  some  275  feet  to  a 
point  30  feet  south  of  the  centerline  of 
BLM  Road  #1004,  at  an  intersection  of 
the  eastern  fork  of  the  road  to  Cougar 
Spring; 

Then  easterly  along  the  south  line  of 
the  open  road  corridor  through  the 
Paiute  Wilderness  Area  (approximately 
30'  south  of  the  centerline  of  BLM  Road 
#1004)  some  6.5  miles  to  a  point  where 
the  road  corridor  intersects  the  exterior 
boundarv  of  Paiute  Wilderness; 
Then  southeasterly  along  the 
wilderness  boundarv'.  (which  passes 
Black  Rock  Lookout  and  follows  a  100- 
foot  offset  east  of  the  centerline  of  the 
Lookout  access  road,  then  a  100-foot 
offset  south  of  the  centerline  of  BLM 
Road  #1004),  some  6.7  miles  to  a  point 
where  BLM  Road  #1004  intersects  with 
BLM  Road  #1051: 

Then  southerly  continuing  along  the 
Paiute  Wilderness  boundary  (offset  30' 
west  of  the  centerline  of  BLM  Road 
#1051)  for  approximately  2.150' to  the 
hydrologic  divide  between  Grand  Wash 
and  the  Virgin  River  tributaries;  Then 
southeasterly  and  southerly  along  said 
hydrologic  divide  some  22.4  miles  to 
the  point  where  the  divide  intersects 
with  a  line  offset  30  feet  east  of  the 
centerline  of  an  unnumbered  road  in 
SWV4  of  Section  7.  T.  36  N..  R.  12  W.; 

Then  south  and  southeast  along  a  line 
offset  30  feet  east  of  the  centerline  of 
said  road  some  5.8  miles  through 
sections  7.  18  and  30.  T.  36  N.,  R.  12  W., 
and  sections  13  and  24.  T.  36  N..  R.  13 
W..  to  a  point  some  500'  west  of  the 
section  line  between  sections  32  and  33. 
T.  36N..R.  12  W.; 

Then  south  some  500'  to  the  eastern 
rim  of  Hidden  Canyon:  Then  southerly 
along  said  rim  some  5.7  miles  to  a  point 
offset  100'  northwest  of  the  centerline  of 
Mohave  County  Road  #103: 

Then  northeasterly  along  a  line  offset 
100'  northwest  of  the  centerUne  of 
Mohave  County  Road  #103  some  1.3 
miles  to  a  point  where  this  line 
intersects  the  section  line  between 
sections  15  and  22,  T.  35  N..  R.  12  W.: 
Then  easterly  along  said  section  line 
some  780  feet; 
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Then  soiithiMstt'rK  toward  the  crest  i: 
.1  small  riilgf  nii  the  iiorthvvt'st  sujf  of 
I'ovtTtv  Mountain  in  the  N'l?  ..  \'K'  ., 
Section  22.  T    l.-^  N  .  K    12  VV  .  and 
continuing  aloiik;  the  northi-rn  rini  of 
F'ovcrtv  Mountain  sonu'  10  •)  iniltvs  to 
the  head  of  an  iinnaini-d  wash  wt-st  of 
the  ( t-ntfr  of  Section  \A.  T   .f.'i  \  .  K    11 
VV  : 

Then  casterU  aion^  a  line  offset  M) 
feet  soiitfi  of  ffie  center  of  said  wash 
some  12  miles  to  the  intersection  of  a 
:U)-foot  offset  east  of  an  unniimhered 
road  in  the  southwest  corner  of  Section 
M.  T   il.'i  N  .  K    11  W  . 

Then  south  alon^;  a  line  offset  30  feet 
east  of  said  road  some  2()()()'  to  a  point 
offset  30  feet  north  of  the  centerline  of 
BLM  Road  #1018: 

Then  easterly  along  a  line  offset  ,30 
feet  north  of  BLM  Road  WIOIH  some  1  H 
miles  to  a  point  offset  30  feet  west  of  the 
centerline  of  Ivanpatch  Wash; 

Then  south  along  a  lint?  offset  30  feet 
west  of  the  center  of  Ivanpatch  Wash 
across  the  road  some  75  fe»;t  to  a  {)oint 
offset  30  feet  south  of  the  centerline  of 
BLM  Road  #1018. 

Then  easterly  along  a  lin(>  offset  30 
feet  south  of  said  road  some  2.000  feet 
to  a  departure  point  some  350  feet 
northwest  of  the  center  of  Ivanpatch 
Pond  #2. 

Then,  from  said  departure  [loint. 
counterclockwise  around  the  south  and 
east  of  Ivanpatch  F'ond  #2,  some  1.400 
feet  to  a  point  offset  M)  feet  south  of  the 
centerline  of  BLM  Road  #1018  where 
said  road  crosses  an  unnamed  wash  in 
SW'  4,  SK'  1  of  Section  ,U).  T  35  N  ,  R 

I  1  W.; 

Then  easterly  along  .i  line  offset  30 
feet  south  of  the  centerline  of  Road 
#1018  some  0  5  miles  to  a  point  of 
intersection  with  the  east  t)oundar\  of 
Section  3h,  T   35  N  .  R    1  1  VV  , 

Then  south  along  said  set  tion  line 
approximately  '  .  mile  to  the  (  ommon 
corner  of  Tps    ,)4  and  f5  \  ,  Rs    10  and 

II  VV  , 

Then  east  along  the  set  tion  line 
between  Set  tion  (>,  I'   34  N  .  R    10  W 
anil  Set  tion  ,n  ,  T   35  \'  .  R    10  VV  ,  some 
'  I  mile  to  the  VV    ■    .,  set  tion  <  iirner  of 
seitions  t.  ami  3  1.  ['[is    34  ami   )5  N  .  R 
10  VV  . 

Then  in  T   34  \  .  R    10  VV  .  south  on 
the  N   anils   centerline  of  the  N'W       i 
set:tioii  h,  to  the  N'W    '  ;.,  corner,  then 
east  on  the  V.   and  VV   centerline  of  the 
N'W  '  I,  to  the  center  north  '  ^  corner 
settioii  H,  thtm  south  on  the  \   and  S 
centerline  st>t:tion  ti,  to  the  i  enter  south 
'  I',  turner  sei:tion  (>,  then  east  on  the  L 
ami  VV   centerlines  of  the  SK  '■  ^.  set  tion 
B  anti  the  SVV  '  .  set  tion  5  to  the  SW 
'  u.  corner  stn  turn  5,  then  north  on  the 
N   antI  S   centerline  of  the  VV    '.of 


f     sei  tion  5  to  the  VV    '  ;.,  corner  of  sections 
5  and  32,  Tps   34  and  35  N,,  R    10  VV,; 

Then  east  on  the  line  between  Tps    34 
and  35  \  .  R    10  VV  .  to  the  corner  of 
settions  3,  4,  33  and  34; 

Then  in  T   ,H  N  ,  R    10  VV  ,  south 
betvvt>en  set  tions  3  ami  4,  and  sections 
M  anil  10,  to  the  ■  4  corner  of  sections  9 
.inii  10,  east  on  the  E   and  VV   centerline 
of  set  tion  10.  to  tfie  '  4  lorner  of  sections 
10  ami  1 1,  then  north  between  sections 
10  anti  1 1,  then  east  between  sections  2 
ami  11  and  sections  1  and  12.  then 
north  along  the  east  line  of  section  1; 

Then  north  bt>twi>en  sections  31  and 
3h,  and  set:tions  25  and  30,  T   35  N  ,  Rs. 
'J,  10,  VV  ,  to  a  point  offset  100  feet  north 
of  the  centerlinf>  of  Mohave  ("ountr\' 
Road  #5. 

Then  easterly  along  a  line  offset  100 
feet  north  from  the  centerline  of  (".ounty 
RoatI  #5  some  4  miles  to  a  point  where 
the  i:ountry  road  enters  privately-owned 
land  on  the  North  and  South  center  line 
of  Settion  22.  T   35  N  ,  R,  9  VV  ; 

Then  south  along  the  North-South 
t  i-nter  line  (private  land  boundary) 
some  3.700  feet  to  the  i;enter  of  Section 
27.  T   35  N..  R   9  VV  ; 

Then  east  along  the  E.  and  VV, 
I cnterlint'  (private  land  boundar\)  some 
0  5  mile  to  the  sectitin  line  between 
Settions  26  and  27.  T   35  N  .  R  9  VV 
and  nt)rth  ahmg  the  line  between 
Settions  26  and  27.  some  1.800  feet  to 
a  point  100  feet  north  of  Mohave  County 
Road  #5. 

Then  easterly  along  a  line  offset  100 
feet  north  of  the  ( ('nterline  of  (A)unty 
Road  #5  some  0.75  miles  to  a  point 
where  the  t  ()unt\  roatl  enters  privately- 
ownetl  land  in  the  east  one-half  of  the 
NE'  4  of  Set:fion  26.  T   35  N  .  R.  9  W.; 

Then  soutn  altmg  the  private  land 
boiintiary  some  0  5  mile  to  the  section 
line  between  Settions  26  and  35.  east  on 
the  line  between  settions  26  antI  35.  and 
set  tions  25  and  36.  some  1  25  miles  to 
the  I  ommon  i  orner  of  Sei;tions  25.  30, 
3  1  and  36,  T   35  N  .  Rs   8  and  9,  VV  . 
south  some  0  5  miles  to  the  '  4  corner  of 
set  tions  31  and  3t>.  T   34  N  ,  Rs   8  and 
9  VV  .  east  to  the  tenter  '  4  settion  31, 
north  on  the  N   ami  S   lenterline  of 
sections  30  and  31.  some  0  9  mile  to  a 
[loint  100  fi>et  north  of  Mohave  County 
Road  »5, 

Then  easterU  along  a  line  offset  100 
leet  north  of  the  ( fnterline  of  Mohave 
County  Road  #5  some  3,000  feet  to  a 
[loint  where  the  i  ounty  road  ad)oins  the 
pri\ate  land  bountlary  on  the  section 
l.ne  betwf>en  Set:tiims  29  and  30,  T   35 
\  ,  R   8  VV  , 

Then  south  and  east  along  the  private 
l.ind  bountlarv  some  0  5  miles  to  the 
North  and  South  t:enter  line  of  Section 
29,  and  north  altmg  N   and  S 
I  enterlines  of  set:tions  20  and  29  some 


0  9  miles  to  a  point  30  feet  northwest  of 
Mohave  County  Road  #1530  where  said 
road  veers  northeast  from  the  private 
land  boundary; 

Then  northeasterly  along  a  line  offset 
30  feet  north  and  west  of  Mohave 
('ounty  Road  #1530  some  2  miles  to  a 
point  where  said  road  enters  privately- 
ownt^d  land  on  the  section  line  between 
Sectitms  9  and  16.  T,  35  N..  R,  8  VV,; 

Then  east  on  the  line  between 
s(H:tions  9  and  16.  and  10  and  15.  some 
1.3  miles  to  the  common  corner  of 
setrtions  10.  11.  14  and  15.  T.  35  N..  R. 
H  VV..  and  north  on  the  line  between 
sections  10  and  11,  and  sections  2  and 
3.  some  1  5  miles  to  a  point  offset  100 
feet  north  of  the  centerline  of  Mohave 
County  Road  #717; 

Then  easterly  along  a  line  offset  100 
feet  north  of  Mohave  County  Road  #71 7 
some  6  miles  to  a  point  offset  100  feet 
east  of  the  centerline  of  Mohave  County 
Road  #5.  which  is  the  intersection  of 
Mohave  County  Roads  #717  and  #5  in 
the  SVV  4  of  Section  34.  T.  36  N..  R.  7 
VV.; 

Then  southeasterly  along  a  line  offset 
100  feet  east  of  the  centerline  of  County 
Road  #5  some  1.300  feet  to  the  section 
line  between  Sections  34  and  3.  Ts.  35. 
36  N..  R.  7  VV  ; 

Then  east  along  the  section  line 
between  Sections  34  and  3.  Ts.  35.  36 
N  .  R.  7  VV   to  a  point  some  1.495  feet 
east  of  the  north  quarter  corner  of 
Section  3.  T  35  N  .  R.  7  VV.; 

Then  stmtheasterly  from  said  point 
stime  500  feet  to  a  point  on  the  rim  on 
the  east  side  of  Toroweap  Valley  at  an 
elevation  of  5.800  feet  in  the 
SE'  4NVV'  4NE'  4NE   4  of  Section  3.  T.  35 
\  .  R    7  VV  ; 

Then  southerly  along  the  east  rim  of 
Tortiweap  Valley  some  6  miles  to  a 
geographic  point  at  the  intersection  of 
Toroweap  Valley  and  Broad  Canyon  at 
an  elevation  of  approximately  5.680  feet 
in  Section  28.  T   35  N..  R.  7  VV.; 

Then  easterly  along  the  northern  rim 
of  Broad'Canvon  some  3.6  miles  to  a 
point  southwest  of  two  small  reservoirs 
in  the  northeast  corner  of  Se{:tion  23.  T. 
35  N  .  R    7  VV  ; 

Then  southerly  across  the  wash  to  a 
point  of  equal  elevation  to  the  previous 
point  and  along  the  rim  southwesterly 
and  easterly  to  a  point  where  said  rim 
intersects  with  the  boundary  of  Grand 
Canyon  National  Park  on  the  section 
line  between  Sections  23  and  26.  T.  35 
N.  R.  7  VV.; 

Then  southerly  and  westerly  along  the 
Grand  Canyon  National  Park  boundary 
to  a  point  300  feet  landward  of  the  high 
water  level  of  Lake  Mead  (Bureau  of 
Reclamation  withdrawal  boundary)  in 
Section  30,  T,  32  N,,  R.  15  W,.  which  is 
just  north  of  Colorado  River  mile  277; 


Then  northerly  and  westerly  along  the 
Bureau  of  Reclamation  withdrawal 
boundary,  which  is  a  line  300  feet 
landward  of  the  high  water  mark  of  Lake 
Mead,  to  the  point  of  beginning. 


Note:  Roads  referenced  in  this  document 
are  as  depicted  on  the  following  7,5  minute 
topographic  quadrangle  maps  (with  date  of 
publication):  Poverty  Knoll  (1971),  Povertv 
Spring  (1971).  Last  Chance  Canvon  (1971). 
Jones  Hill  (1971).  Mt,  Trumbull  NVV  (1967). 
Mt,  Trumbull  NE  (1967).  Mustang  Knoll 


(1979),  Wolf  Hole  Mtn.  West  (1979).  St, 
George  C;anvon  (1979)  and  Mt,  Bangs  I19H.S1 

Becky  |.  Hammond. 

Acting  Field  Manager. 

BILUNG  CODE  4310-32-P 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[CO-200-1220-MA] 

Notice  Of  Closure  of  Public  Lands  to 
Motorized  Vehicles 

agency:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Closure  Order  for  Motorized 

Vehicle  Travel  on  Public  Lands. 


IFK  Mil.     00    1  W<  I  Iil.vl  (,    1  -00    H  4  .  ,,in 
BILLING  CODE  43 10- 32 -C 


SUMMARY:  Notice  is  hereby  given  that 
certain  public  lands  in  Fremont  County. 
Colorado  are  closed  to  all  types  of 
motorized  vehicle  (including  but  not 
limited  to  4X4,  ATVs,  and  motorcycles) 
travel.  The  purpose  of  this  closure  is  to 
prevent  further  disturbance  to  soils  and 
vegetation  in  and  near  the  riparian  area 
of  Badger  Creek,  reduce  sedimentation 
in  Badger  Creek,  and  preclude  use  of  a 
washed  out  portion  of  the  Badger  Creek 
Road  #5965  that  is  a  safety  hazard.  The 
reason  behind  this  closure  is  the  recent 
washing  out  of  a  portion  of  the  Badger 
Creek  Road.  This  has  caused  some 
vehicle  users  to  drive  in  Badger  Creek 
as  a  way  to  get  around  the  washout.  In 
addition,  renewed  use  of  the  chaiuiel  of 
Badger  Creek  for  vehicular  passage  is 
occurring  throughout  the  closure  area. 
This  closure  is  made  under  the 
authority  of  43  CFR  8364.1. 
DATES:  Effective  immediately  and 
remaining  in  effect  unless  revised, 
revoked  or  amended. 
ADDRESSES:  Bureau  of  Land 
Management,  Royal  Gorge  Field  Office, 
3170  East  Main  Street,  Canon  City, 
Colorado  81212;  telephone  719-269- 
8500. 

FOR  FURTHER  INFORMATION  CONTACT:  Levi 
D.  Deike,  Associate  Field  Office 
Manager,  at  the  above  address  and 
phone  number,  or  John  Nahomenuk, 
Outdoor  Recreation  Planner,  Arkansas 
Headwaters  Recreation  Area,  P.O.  Box 
126,  Salida.  CO  81201;  telephone  71»- 
539-7289. 

SUPPLEMENTARY  INFORMATION:  The 
public  lands  affected  by  this  closure  are 
identified  as  follows: 

New  Mexico  Principal  Meridian 

T.49N..  R.IOE.. 
Section  15:  SW  4 
Section  16:  S'-zSE'^* 
Section  21:  EV2 
Section  22:  WV; 

Section  27:  NVVV4  and  that  portion  of  the 
SVV''4  north  of  the  railroad  right-of-way 
Section  28:  that  portion  of  the  NEV4, 
NE'/4SE'-4  north  of  the  railroad  right-of- 
way 
This  closure  does  not  apply  to 
emergency,  law  enforcement,  and 
federal  or  other  government  vehicles 


while  being  used  for  official  or 
emergency  purposes,  or  to  any  vehicle 
whose  use  is  expressly  authorized  or 
otherwise  officially  approved  by  BLM. 
Violation  of  this  order  is  punishable  by 
fine  and/or  imprisonment  as  defined  in 
18  U.S.C.  3571.  A  copy  of  this  Federal 
Register  Notice  and  a  map  showing  the 
closure  area  is  posted  in  the  Royal  Gorge 
Field  Office  and  in  public  places  in  the 
affected  area. 

Levi  D.  Deike, 

Associate  Field  Office  Manager. 

|FR  Doc.  00-13772  Filed  6-1-00:  8:45  am) 

BILUNG  CODE  4310-^B-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[CA-330-1 820-OH-01 4B] 

Headwaters  Forest  Reserve,  California 

agency:  Bureau  of  Land  Management  in 
Partnership  with  California  Department 
of  Fish  and  Game. 
action:  Notice  of  preparation. 

SUMMARY:  This  Notice  of  Preparation  of 
an  Environmental  Impact  Statement 
(EIS)/Environmental  Impact  Report 
(EIR)  for  the  adoption  of  a  Management 
Plan  for  the  Headwaters  Forest  Reserve 
in  the  northcoast  area  of  California  is 
the  result  of  the  acquisition  of  the 
property  by  the  U.S.  Department  of  the 
Interior  and  the  State  of  California  by 
purchase  in  March  1999.  The  Federal 
legislation  creating  the  Reserve 
prescribes  management  issues  that  the 
plan  must  address  (1997  Interior 
Appropriations  Bill).  Land  and  resoiuce 
management  alternatives  will  be 
formulated  to  address  the  required 
issues  in  different  ways  that  are 
consistent  with  the  preservation  of 
ecological  integrity  and  other  policy 
direction  specified  in  the  legislation. 
The  "no  action"  alternative  will  consist 
of  continuation  of  the  current  interim 
management  strategy,  established  in 
1999. 

DATES:  Three  public  meetings  are 
scheduled  to  solicit  public  input  for 
plan  implementation  and  to  impact  the 
assessment  of  planning  alternatives: 

Eureka,  California:  June  13,  2000  at 
the  Eureka  Inn,  518  7th  Street,  Eureka, 
California;  San  Francisco,  California: 
June  20,  2000  at  Fort  Mason,  Landmark 
Building  A,  San  Francisco,  California; 
Sacramento,  California:  June  22,  2000  at 
the  Scottish  Rite  Memorial  Center,  6151 
H  Street,  Sacramento,  California. 
SUPPLEMENTARY  INFORMATION:  Various 
management  alternatives  would  affect 
environmental  conditions  in  and 


adjacent  to  the  Reserve  in  different 
ways.  Environmental  resources  that 
could  be  impacted  include  forest 
ecosystem  species,  structure,  and 
function;  habitat  for  threatened  and 
endangered  species  including  marbled 
murrelet,  northern  spotted  owl.  coho 
salmon,  chinook  salmon  and  steelhead; 
water  qualit\';  fire  hazard;  and 
conditions  on  adjoining  properties, 
including  access,  roads,  and  fire 
management.  An  internet  web  page 
describes  in  detail  the  scope  of  the 
proposed  plan  and  provides  background 
information  on  the  Headwaters  Forest 
Reserve.  The  web  page  contains 
instructions  for  submitting  scoping 
comments,  and  coding  of  comments  by 
subject  is  requested.  The  internet 
address  of  the  web  site  of 
WMTV.  ca .  him  .gov /area  ta  I 
headwaters.html.  The  deadline  for 
submitting  comments  is  Monday,  July  3. 
2000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Kovacs,  California  Department  of 
Fish  and  Game.  707^41-5789  or  the 
Headwaters  Forest  Reser\'e  Management 
Plan  hiformation  Line,  916-737-3010. 
extension  4326.  Email  comments  should 
be  sent  to  headwatersplan@att.net,  or 
comment  letters  should  be  mailed  to 
P.O.  Box  189445,  Sacramento.  California 
95818-9445. 

Lynda  ).  Roush. 

Areata  Field  Manager 

[FR  Doc.  00-13794  Filed  6-1-00:  8:45  am] 

BILUNG  CODE  4310-40-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  l^nd  Management 
[CA-33a-1 820-DH-01 4B] 

Headwaters  Forest  Reserve,  California 

agency:  Bureau  of  Land  Management  in 
Partnership  with  California  Department 
of  Fish  and  Game. 
ACTION:  Notice  of  intent. 


SUMMARY:  This  Notice  of  Intent  to 
prepare  an  Environmental  Impact 
Statement  (EIS)/Environmental  Impact 
Report  (EIR)  for  the  adoption  of  a 
Management  Plan  for  the  Headwaters 
Forest  Reserve  in  the  northcoast  area  of 
California  is  the  resuh  of  the  acquisition 
of  the  property  by  the  U.S.  Department 
of  the  Interior  and  the  State  of  California 
by  piuchase  in  March  1999.  The  Federal 
legislation  creating  the  Reserve 
prescribes  management  issues  that  the 
plan  must  address  (1997  Interior 
Appropriations  Bill).  Land  and  resource 
management  alternatives  will  be 
formulated  to  address  the  required 
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issues  in  different  ways  that  are 
consistent  with  the  preservation  of 
ecological  integrity  and  other  policy 
direction  specified  in  the  legislation. 
The  "no  action"  alternative  will  consist 
of  continuation  of  the  current  interim 
management  strategy,  estahlished  in 
1999 

DATES:  Three  puhiic  meetings  are 
scheduled  to  solicit  public  input  for 
plan  implementation  and  to  impact  the 
assessment  of  planning  alternatives: 
Eureka.  C^alifornia:  lune  i;i,  2000  at  the 
Eureka  hin,  ,518  7th  Street.  Eureka. 
California;  San  Francisco.  C^alifornia: 
lune  20,  2000  at  Fort  Mason,  Landmark 
Building  A,  San  Francisco.  Cialifornia; 
Sacramento.  Clalifornia   lune  22.  2000  at 
the  Scottish  Rite  Memorial  (Center,  til 51 
H  Street.  Sacramento.  California 
SUPPLEMENTARY  INFORMATION:  An 
internet  web  page  describes  in  detail  the 
scope  of  the  proposed  plan  and  provides 
background  information  on  the 
Headwaters  P'orest  Reserve  The  web 
page  liontains  instructions  for 
submitting  scoping  comments,  and 
coding  of  comments  by  subjm^t  is 
requested.  The  int«!rnet  address  of  the 
web  site  of  v^-h-w  ra  hlmgov/nrcntn/ 
hcadwatcm  html  The  deadline  for 
submitting  comments  is  Monday.  luly  ,'}. 
2000, 

FOR  FURTHER  INFORMATION  CONTACT: 

Lynda  I   Roush,  Art;afa  Field  Manager, 
at  707-825-2.300  or  Headwaters  Forest 
Reserve  Management  Plan  information 
Line,  916-737-3010.  extension  4;}2fi 
Email  comments  should  be  sent  to 
hfadwutersplan'^att  nft.  or  comment 
letters  should  be  mailed  to  P  ()  Box 
189445.  Sacramento.  Cialifornia  95818- 
9445 

Lynda  |,  KounH. 

Anatd  b'trld  Siniuiurr 

(FK  Uo(    on-  1  i7<).-i  Filed  ^.-l-(J().  8  4^  am! 

MUJNO  COOC  OI0~40-M 


DEPARTMENT  OF  THE  INTERIOR 

BurMu  of  Land  Managemant 
[AK-932-1410-HX;  AA-65185] 

Public  Land  Order  No.  7449;  Partial 
Ravocatlon  of  Public  Land  Order  No. 
725;  Alaaka 

AGENCY:  Bureau  of  Land  Management, 

Interior 

ACTION:  Pubh(.  Und  Order, 


the  purpose  for  which  it  was 
withdrawn  This  action  also  allows  the 
conveyance  of  the  land  to  the  State  of 
Alaska,  if  such  land  is  otherwise 
available.  Land  not  conveyed  to  the 
State  is  opened  to  such  forms  of 
disposition  as  may  by  law  be  made  of 
National  Forest  System  land,  subject  to 
other  withdrawals  or  segregations  of 
record 

EFFECTIVE  DATE:  June  2.  2000 

FOR  FURTHER  INFORMATION  CONTACT: 

Shirley  |  Macke,  Bureau  of  Land 
Management.  Alaska  State  Office.  222 
\V   7th  Avenue.  No,  1.3.  Anchorage. 
.Maska  99513-7599.  907-271-5049 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976.  43  L],S,C, 
1714  (1994).  it  is  ordered  as  follows; 

1    Public  Land  Order  No.  725.  which 
withdrew  National  Forest  System  land 
for  administrative  sites  or  for  f)ther 
public  purpo.ses.  is  hereby  revoked 
insofar  as  it  affects  the  following 
described  land: 

(Copper  River  Meridian 

lonxHss  National  F'orest 

I    h8  .S  .  R   76  E..  Sf(     2H   lol>  1  1  and  12, 
and  W'..SE'«N\V'4 
I  hf  .irna  described  contains  32.66  acres. 

2.  The  State  of  Alaska  application  for 
selection  made  under  Section  6(a)  of  the 
Alaska  Statehood  Act  of  July  7.  1958.  48 
IJ-S.(;  note  prec   21  (1994).  and  under 
.Secticm  906(e)  of  the  Alaska  National 
Interest  Lands  Conservation  Act.  43 
I'  S  C   1635(e)  (1994).  is  effective 
w  ithout  further  action  by  the  State  upon 
publication  of  this  public  land  order  in 
the  Federal  Register,  if  such  land  is 
otherwise  available  Land  not  conveyed 
to  the  State  is  opened  to  such  forms  of 
disposition  as  may  by  law  be  made  of 
.National  Forest  System  land  subject  to 
valid  existing  rights,  the  provisions  of 
existing  withdrawals,  other  segregations 
of  record,  and  the  requirements  of 
applicable  law 

Ddteil    Ma\  IZ    2()()() 
Sylvia  V,  Baca. 

Assistant  SecrfUin,  ot  thf  Interior. 

IFR  Dm,    oo-i:i8b.S  Fileil  f,-i-oo,  8  4, "5  am) 

BILUMG  COOC  4310-JA-r 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[CA-930-1430-ET;  CACA  583,  CACA  7767, 
CARI  3649,  CARI  07692,  and  CACA  40671] 

Public  Land  Order  No.  7447;  Transfer 
of  Jurisdiction  to  ttie  National  Park 
Service;  Partial  Revocation  of 
Executive  Order  dated  February  26, 
1852  and  Public  Land  Order  No.  4883, 
and  Revocation  of  Public  Land  Order 
No.  5234;  California 

AGENCY:  Bureau  of  Land  Management. 

Interior, 

ACTION:  Public  land  order. 


SUMMARY:  This  order  partially  revokes  a 
public  land  order  insofar  as  it  aff(H:ts 
32.66  acres  of  National  P'orest  System 
land  withdrawn  for  use  by  the  Forest 
Service  for  the  Edna  Bay  Administrative 
Site.  The  land  is  no  longer  needed  for 


SUMMARY:  This  order  partially  revokes 
an  Executive  order  and  a  public  land 
order  insofar  as  they  affect  18.72  acres 
of  lands  withdrawn  for  use  by  the 
Department  of  the  Navy  for  military 
purposes  and  revokes  another  public 
land  order  in  its  entirety,  which 
withdrew  6,88  acres  for  the  National 
Park  Service,  The  18,72  acres  are  no 
longer  needed  for  military  purposes  and 
the  revocation  of  the  6,88  acres  is  a 
record-clearing  action  only.  This  order 
also  permanently  transfers  the 
jurisdiction  of  all  25,60  acres  to  the 
National  Park  Service,  for  inclusion  into 
the  Cabrillo  National  Monument,  The 
transferred  lands  and  their  related 
resource  uses  will  be  managed  under 
the  laws  and  regulations  appropriate  to 
a  national  monument, 
EFFECTIVE  DATE:  July  3.  2000, 
FOR  FURTHER  INFORMATION  CONTACT: 
Duane  Marti.  BLM  California  State 
Office  (CA-931,4).  2800  Cottage  Way. 
Sacramento,  California  95825,  916-978- 
4675  or  Gary  Chulla,  National  Park 
Service.  Pacific  Land  Resources  Program 
Center.  Pacific  West  Region.  600 
Harrison  Street.  Suite  600.  San 
Francisco.  California  94107-1372,  415- 
427-1410, 

By  virtue  of  the  authority  vested  in 
the  .Secj-etary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976.  43  \J.S.C. 
1714  (1994).  it  is  ordered  as  follows; 

1   The  Executive  Order  dated 
February  26,  1852.  and  Public  Land 
Order  No  4883.  which  withdrew  public 
lands  for  military  purposes  are  hereby 
revoked  insofar  as  they  affect  the 
following  described  lands; 

San  Bernardino  Meridian 

(a|  Bavside  Trail 

Those  portions  of  lot  ;J9  in  T   17  S  .  K   3 
W..  and  lot  M  in  T   17  S  .  K.  4  W  .  mort- 
parlu  ularlv  described  in  the  nntire 
published  in  the  Federal  Register  on  0(  tober 
26.  \<im  (64  FR  576,50)  The  area  described 
contains  approximately  2  72  acres  in  San 
Diego  County. 
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(b)  Point  Loma  TIdepool  Area 

A  portion  of  lot  37  in  T.  17  S..  R.  4  W.. 
more  particularly  described  in  the  notice 
published  in  the  Federal  Register  on  October 
26,  1999  (64  FR  57650).  The  area  described 
contains  approximately  16  acres  in  San  Diego 
County. 

2.  Public  Land  Order  No.  5234.  which 
withdrew  public;  land  for  the  National  Park 
.Service,  is  hereby  revoked  in  its  entirety  as 
to  the  following  described  land: 

San  Bernardino  Meridian 

Point  Loma  Maintenance  Area 

A  portion  of  lot  37  in  T.  17S..R.  4  W., 
more  particularly  described  in  Public  Land 
Order  No.  5234  published  in  the  Federal 
Register  on  luly  21.  1972(37  FR  14571). 

The  area  described  contains  approximately 
6.88  acres  in  San  Diego  County. 

3.  Subject  to  valid  existing  rights,  the 
administrative  jurisdiction  of  the  lands 
described  in  paragraphs  1(a),  1(b),  and 
2,  and  their  related  resource  uses  are 
hereby  permanently  transferred  to  the 
Nationsil  Peirk  Service.  These  lands  and 
their  related  resource  uses  shall  be 
managed  as  part  of  the  Cabrillo  National 
Monument  and  shall  thereafter  be 
subject  to  all  laws  and  regulations 
applicable  thereto.  As  a  result  of  this 
transfer,  the  lands  will  not  be  opened 
and  they  are  no  longer  subject  to  the 
operation  of  the  general  land  laws, 
including  the  mining  and  the  mineral 
leasing  laws. 

4.  Pursuant  to  an  agreement  between 
the  Department  of  the  Navy  and  the 
National  Park  Service,  the  Navy  may 
continue  to  use  the  Bayside  Trail 
provided  such  use  does  not  materially 
interfere  with  the  use  of  said  trail  by  the 
National  Park  Service  in  their 
management  of  the  Cabrillo  National 
Monument. 

5.  The  transfer  of  jurisdiction  for  the 
land  described  as  the  Point  Loma 
Maintenance  Area  made  by  this  order  is 
in  furtherance  of,  and  subject  to  the 
provisions  of  that  certain  Memorandum 
of  Agreement,  dated  January  12,  1970, 
entered  into  between  the  Commander, 
Naval  Electronics  Laboratory  Center, 
and  Commander,  Naval  Undersea 
Research  and  Development  Center, 
Department  of  the  Navy,  and  the 
Superintendent,  Cabrillo  National 
Monument,  National  Park  Service, 
Department  of  the  Interior,  as  may  be 
amended  or  supplemented. 

Dated:  May  22.  2000, 
Sylvia  V.  Baca, 

Assistant  Secretary  of  the  Interior. 

[FR  Doc,  00-13862  Filed  6-1-OC:  8:45  ami 

BIUJNG  COOC  ai(MO-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[CO-930-1 430-01;  COC-28647) 

Public  Land  Order  No.  7448;  Opening 
of  Land  Under  Section  24  of  the 
Federal  Power  Act;  Colorado 

agency:  Bureau  of  Land  Management, 

Interior, 

action:  Public  land  order. 

summary:  This  order  opens,  subject  to 
the  provisions  of  section  24  of  the 
Federal  Power  Act,  80  acres  of  National 
Forest  System  land  withdrawn  by  a 
Secretarial  order  which  established 
Bureau  of  Land  Management  Power  Site 
Classification  No.  361.  This  action  will 
permit  consummation  of  a  pending 
Forest  Service  land  exchange  and  retain 
the  power  rights  to  the  United  States. 
The  land  has  been  and  will  remain  open 
to  mineral  leasing  and,  under  the 
provisions  of  the  Mining  Claims  Rights 
Restoration  Act  of  1955,  to  mining. 
effective  DATE:  July  3,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Doris  E.  Chelius,  BLM  Colorado  State 
Office,  2850  Youngfield  Street, 
Lakewood,  Colorado  80215-7093;  303- 
239-3706. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  the  Act 
of  June  10,  1920,  section  24,  as 
amended,  16  U.S.C.  818  (1994),  and 
piu'suant  to  the  determination  of  the 
Federal  Energy  Regulatory  Conunission 
in  DVCO-555-000,  it  is  ordered  as 
follows: 

1.  At  9  a.m.  on  July  3,  2000,  the 
following  described  National  Forest 
System  land  withdrawn  by  the 
Secretarial  Order  dated  October  24, 
1944,  which  established  Power  Site 
Classification  No.  361,  will  be  opened  to 
disposal  subject  to  the  provisions  of 
Section  24  of  the  Federal  Power  Act  as 
specified  by  the  Federal  Energy 
Reg\ilatory  Commission  determination 
DVCO-555-000,  and  subject  to  valid 
existing  rights,  the  provisions  of  existing 
withdrawals,  other  segregations  of 
record,  and  the  requirements  of 
applicable  law: 

Sixth  Principal  Meridian 

Arapaho-Roosevelt  National  Forest 

T.  6N..  R.  71  W.. 

Sec.  31.  SWV4NEV4  and  SE'ANWV*. 

The  area  described  contains  80  acres  in 
Larimer  County, 

Dated:  May  22,  2000, 
Sylvia  V.  Baca, 

Assistant  Secretary  of  the  Interior. 
[FR  Doc.  00-13861  Filed  6-1-00;  8:45  am] 
BHUNG  CODE  4310-J8-U 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[NV-930-1430-ET;  NEV-042819] 

Public  Land  Order  No.  7450;  Partial 
Revocation  of  Secretarial  Order  dated 
July  2, 1902;  Nevada 

AGENCY:  Bureau  of  Land  Management. 

Interior, 

ACTION:  Public  Land  Order, 

SUMMARY:  This  order  revokes  a 
Secretarial  order  insofar  as  it  affects 
1.262.05  acres  of  public  lands 
withdrawn  for  the  Bureau  of 
Reclamation  s  Newlands  Project.  The 
lands  are  no  longer  needed  for 
reclamation  purposes,  and  the 
revocation  is  necessar\'  to  facilitate  a 
pending  land  exchange.  The  lands  are 
temporarily  closed  to  siuiace  entr>'  and 
mining  due  to  an  overlapping 
segregation  for  an  exchange  proposal. 
The  lands  have  been  and  will  remain 
open  to  mineral  leasing. 
EFFECTIVE  DATE:  July  3.  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dermis  J.  Samuelson,  BLM  Nevada  State 
Office,  P.O.  Box  12000,  Reno,  Nevada 
89520-0006,  775-861-6532, 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S,C. 
1714  (1994),  it  is  ordered  as  follows; 

1.  The  Secretarial  Order  dated  July  2, 
1902,  which  withdrew  public  lands  for 
the  Bureau  of  Reclamation's  Newlands 
Project,  is  hereby  revoked  insofar  as  it 
affects  the  following  described  lands; 

Mount  Diablo  Meridian 

T,  20N,.R.  25  E.. 

Sec.  4.  lot  5,  lots  10  to  16.  inclusive,  lots 
18  to  19,  inclusive,  lots  22  to  25. 
inclusive,  and  SV2; 
Sec.  6.  lots  8  to  23.  inclusive. 
The  areas  described  aggregate  1.262.05 
acres  in  Washoe  and  Lyon  Counties. 

2.  At  9  a.m.  on  July  3,  2000,  the  lands 
wrill  be  opened  to  the  operation  of  the 
public  land  laws  generally,  subject  to 
valid  existing  rights,  the  provisions  of 
existing  withdrawals,  other  segregations 
of  record,  and  the  requirements  of 
applicable  law.  All  valid  applications 
received  at  or  prior  to  9  a.m.  on  July  3, 
2000,  shall  be  considered  as 
simultaneously  filed  at  that  time.  Those 
received  thereafter  shall  be  considered 
in  the  order  of  filing. 

Dated:  May  22.  2000. 
Sylvia  V.  Baca, 

Assistant  Secretary  of  the  Interior. 
[FR  Doc.  00-13864  Filed  6-1-00;  8:45  am] 
BaUNG  CODE  4310-HC-P 
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OEPARTMEffT  OF  THE  INTERIOR 
BurMu  of  Land  Managamant 

[CA-330-1 03&-JE-01 48] 

Headwatara  Foraat  Reaarva,  California 

AGENCY:  Bureau  of  Land  Management. 

DOI. 

ACTION:  Notice. 

SUMMARY:  Notice  i.s  hereby  given  related 
to  the  restriction  of  Bureau  of  Land 
Management  (BLM)  admini-stered  lands 
in  accordance  with  regulations 
contained  in  4.1  CFR  8.1B4.1(a)  This 
action  affects  approximately  7,400  acres 
of  public  land  comprising  the 
Headwaters  Forest  Reserve,  located  in 
Humboldt  (bounty,  CA.  Public  access 
into  the  Reserve  from  the  south  along 
Felt  Springs  Road  is  allowed  only 
during  BLM  guided  hikes  The  public 
must  contact  the  BLM  Areata  Field 
(Jffice  to  make  reservations.  Kmplovoes. 
agents  and  permittees  of  the  BLM  may 
be  exempt  from  this  restriction  as 
dett!rmined  bv  the  authorized  officer. 
DATES:  This  restriction  order  will  be 
effective  upon  the  date  of  publication 
and  will  terminate  upon  the  completion 
and  approval  of  a  long  range 
management  plan  for  the  area. 
ADDRESSES:  Maps  and  supporting 
documentation  are  available  for  review 
at  the  following  location:  Bureau  of 
Land  Management,  Areata  Fipid  Office. 
169,S  Heindon  Road,  Areata,  CA  95521. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lynda  I.  Roush.  BLM,  Areata  Field 
Manager  (707)  825-2300. 
SUPPLEMENTARY  INFORMATION:  Limiting 
public  access  into  the  Reserve  from  the 
south  end  is  consistent  with 
Environmental  Assessment  No.  99-15, 
"Headwaters  Forest  Reserve:  Public 
Access  (South)"  and  its  Decision  Retford 
entitled  "Public  Access  to  the  Southern 
Part  of  the  Headwaters  Forest  Reserve  ' 
The  decision  provides  for  interim  public 
access  with  BLM  personnel 
accompanying  visitors  as  they  hike 
along  Salmon  Oeek  Trail.  Guided  hikes 
are  needed  to  protect  the  fragile  natural 
resources  within  the  old-growth 
redwood  groves  of  the  Reserve  Limited 
public  access  from  the  south  will  be 
allowed  from  May  15th  through 
November  15th  with  wet  weather 
restrictions.  There  will  be  four  guided 
hikes  per  week/one  hike  per  day.  Each 
hike  is  limited  to  20-30  visitors  Two 
days  per  week  are  reserved  for  schools/ 
educational  programs. 

I.yndii  I   Roush, 

An  (ilii  h'ifid  Miiiiii^ifr 

|FR  [hH    OO-l.lSOa  Filed  fi-1-00:  8:45  ami 

BILLING  COOC  4310-40-P 


DEPARTMEffT  OF  THE  INTERIOR 
Buraau  of  Land  Managamant 

[WY-950-1 420-00-P] 

Filing  of  Plata  of  Survey;  Wyoming 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 


The  plats  of  the  following  described 
lands  were  officially  filed  in  the 
Wyoming  State  Office,  Bureau  of  Land 
Management,  Cheyenne,  Wyoming, 
effective  10:00  a.m.,  May  23,  2000. 

The  plat  representing  the  dependent 
resurvey  of  a  portion  of  the  Ninth 
Auxiliary-  Meridian  West,  through 
Township  54  North,  between  Ranges  76 
and  77  West,  a  portion  of  the  South 
boundary',  the  East  and  North 
boundaries  and  a  portion  of  the 
subdivisional  lines.  T.  54  N..  R.  76  W., 
Sixth  Principal  Meridian,  Wyoming. 
Croup  No.  511,  was  accepted  May  18, 
2000 

The  plat  representing  the  dependent 
resurvey  of  a  portion  of  the  Ninth 
Auiliary  Meridian  West,  through 
Township  55  North,  between  Ranges  76 
and  77  West,  the  East  boundary  and  a 
portion  of  the  subdivisional  lines,  T.  55 
N..  R.  76  W..  Sixth  Principal  Meridian. 
Wyoming.  Group  No.  511.  was  accepted 
May  18,  2000 

The  plat  representing  the  dependent 
resurvey  of  a  portion  of  the  Fourteenth 
Standard  Parallel  North,  through  Range 
76  West,  a  portion  of  the  South 
boundary',  the  East  boundary'  and  a 
portion  of  the  subdivisional  lines,  T.  56 
N.,  R.  76  W..  Sixth  Principal  Meridian, 
Wyoming,  Group  No  511.  was  accepted 
May  18,  2000. 

The  plat  representing  the  dependent 
resurvey  of  a  portion  of  the  Thirteenth 
Standard  Parallel  North,  through  Range 
76  West,  the  East  boundary'  and  a 
portion  of  the  subdivisional  lines,  T.  53 
N.,  R.  76  W.,  Sixth  Principal  Meridian, 
Wyoming,  Group  No.  585,  was  accepted 
May  18.2000. 

The  plat  representing  the  dependent 
resurvey  of  the  subdivisional  lines,  T 
42  N  ,  R.  74  W.,  Sixth  Principal 
.Meridian,  Wyoming,  Group  No.  601, 
was  accepted  May  18,  2000. 

The  plat  representing  the  dependent 
resurvey  of  a  portion  of  the  Tenth 
Standard  Parallel  North,  through  Range 
74  West,  the  North  boundary  and  the 
subdivisional  lines,  T  41  N..  R.  74  W., 
Sixth  Principal  Meridian,  Wyoming, 
(Jroup  .NO.  601,  was  accepted  May  18, 
2000 

The  plat  representing  the  dependent 
resurvey  of  Mineral  Survey  No.  246.  T. 
29  N..  Rs.  99  and  100  W..  Sixth 


Principal  Meridian.  Wyoming.  Group 
No.  627.  was  accepted  May  18.  2000. 

The  plat  representing  the  dependent 
resur\'ey  of  the  South  boundary  and  a 
portion  of  the  East  boundary,  f.  43  N., 
R.  67  W..  Sixth  Principal  Meridian. 
Wyoming.  Group  No.  635,  was  accepted 
May  18.  2000. 

Dated   \U\  23.  2000 
John  P.  Lee. 

Chief  Cadastral  Survey  Group 
IFR  Do(  .  (\T-1.386R  Filed  6-1-00:  8-4.S  am] 
BILUNG  CODE  4310-22-f> 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Reclamation 

[DES  00-18] 

Coluaa  Baain  Drainage  DIatrlct's 
Integrated  Reaourcea  Management 
Program  for  Flood  Control  In  ttte 
Colusa  Baain  in  Glenn,  Colusa,  and 
Yolo  Counties,  California 

AGENCY:  Bureau  of  Reclamation. 
Interior. 

ACTION:  Notice  of  availability  of  the  draff 
programmatic  environmental  impact 
statement/draft  programmatic 
environmental  impact  report  (DEIS/ 
DEIR),  and  notice  of  public  hearing. 

SUMMARY:  Pursuant  to  the  National 
Environmental  Policy  Act  and  the 
California  Environmental  Quality  Act. 
the  Bureau  of  Reclamation 
(Reclamation)  and  the  Colusa  Basin 
Drainage  District  (District)  have 
prepared  a  joint  DEIS/DEIR  for  the 
Integrated  Resources  Management 
Program  for  Flood  Control  in  the  Colusa 
Basin  (Program).  The  Program 
encompasses  an  area  of  about  1.036,000 
acres  within  the  Basin,  extending  from 
Orland  in  the  north  to  Knights  Landing 
in  the  south,  and  includes  lands  in 
Glenn,  Colusa,  and  Yolo  Counties.  The 
Sacramento  River  and  Coastal  Range 
foothills  form  its  eastern  and  western 
boundaries,  respectively.  Within  this 
area,  the  District  encompasses  about 
650,000  acres.  The  Program  is 
comprised  of  three  elements: 
construction  of  a  series  of  flood 
detention  dams  and  basins  on  selected 
ephemeral  streams  that  cause  flooding 
in  the  Basin:  implementation  of  several 
upland,  riparian,  and  wetland 
environmental  restoration  measures  that 
will  help  reduce  soil  erosion  and 
sedimentation  and  restore  degraded 
habitat;  and  development  of  a  water 
supply  that  could  be  used  for 
envirorunental  purposes.  The  DEIS/ 
DEIR  describes  and  presents  the 
potential  environmental  effects  of  the 
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three  Program  elements.  A  public 
hearing  has  been  scheduled  to  receive 
comments  on  the  DEIS/DEIR.  Three 
public  workshops  will  be  held  before 
the  public  hearing  to  allow  interested 
parties  to  learn  more  about  the  Program 
and  its  potential  environmental 
consequences. 

DATES:  Please  submit  written  comments 
on  the  DEIS/DEIR  on  or  before  August 
25.  2000.  Comments  may  be  submitted 
to  Reclamation  or  the  District  at  the 
addresses  provided  below. 
The  public  workshop  dates  are: 

•  June  29.  2000.  7:00  p.m..  Arbuckle. 
CA 

•  July  13.  2000,  7:00  p.m..  Colusa.  CA 

•  July  20,  2000,  7:00  p.m..  Willows, 
CA 

The  public  hearing  on  the  DEIS/DEIR 
will  be  held  on  August  9,  2000.  at  7:00 
p.m. 

ADDRESSES:  The  public  workshop 
locations  are: 

•  Arbuckle:  Pierce  High  School 
Library,  960  Wildwood  Road 

•  Colusa:  Colusa  Industrial 
Properties.  Agricultural  Building 
Conference  Room.  100  Sunrise 
Boulevard 

•  Willows:  Willows  City  Hall.  201 
North  Lassen  Street 

The  public  hearing  will  be  held  at  the 
Willows  City  Hall,  located  at  201  North 
Lassen  Street,  Willows,  California  95988 

Written  comments  on  the  DEIS/DEIR 
should  be  addressed  to  Ms.  Gaye  Lopez, 
Colusa  Basin  Drainage  District.  P.O.  Box 
312.  Woodland.  CA  95776. 

Copies  of  the  DEIS/DEIR  may  be 
requested  from  Ms.  Susan  Lamb  or  Ms. 
Diane  Hopkins  by  calling  (916)  852- 
1300. 

See  SUPPLEMENTARY  INFORMATION 
section  for  locations  where  copies  of  the 
DEIS/DEIR  are  available  for  public 
inspection. 

Our  practice  is  to  make  comments, 
including  names  and  home  addresses  of 
respondents,  available  for  public 
review.  Individual  respondents  may 
request  that  we  withhold  their  home 
address  from  public  disclosure,  which 
we  will  honor  to  the  extent  allowable  by 
law.  There  also  may  be  circumstances  in 
which  we  would  withhold  a 
respondent's  identity  from  public 
disclosure,  as  allowable  by  law.  If  you 
wish  us  to  withhold  your  name  and/or 
address,  you  must  state  this 
prominently  at  the  beginning  of  your 
comment.  We  will  make  all  submissions 
from  organizations  or  businesses,  and 
from  individuals  identifying  themselves 
as  representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  disclosure  in  their  entirety. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Gaye  Lopez,  Colusa  Basin  Drainage 


District,  at  (530)  795-3038  or  Mr.  Russ 
Smith,  Reclamation,  at  (530)  275-1554. 
SUPPLEMENTARY  INFORMATION:  The 
proposed  action  is  to  construct  flood 
detention  dams  and  basins  on  certain 
ephemeral  streams  in  the  foothills  west 
of  the  Basin  that  cause  the  greatest  flood 
damage.  Recleunation  and  the  District 
also  propose  to  implement 
approximately  10.000  acres  of 
environmental  restoration  measures  to 
help  restore  degraded  upland,  riparian, 
and  wetland  habitats  in  the  project  area. 
In  addition,  the  detention  basins  could 
provide  a  water  supply  that  could  be 
used  for  enviromnental  purposes. 

The  goal  of  the  Program  is  to 
substantially  reduce  flood  damages  and 
restore  upland,  riparian,  and  wetland 
habitats  that  have  been  historically 
degraded  in  the  Colusa  Basin.  In 
addition  to  a  No  Program  Alternative, 
which  involves  the  continued  use  of  the 
existing  Colusa  Basin  Drain  for  drainage 
management  and  inadequate  flood  flow 
conveyance,  six  program  alternatives  are 
examined.  Alternatives  la,  2a,  and  3a 
include  the  proposed  construction  of  14, 
8,  and  5  foothill  flood  detention  dams 
and  reservoirs,  respectively,  and  about 
10.000  acres  of  uplcind,  riparian,  and 
wetland  restoration  measures  in  the 
Colusa  Basin.  Alternatives  lb.  2b.  and 
3b  include  all  the  elements  of 
Alternatives  la.  2a,  and  3a,  respectively, 
and  would  also  be  operated  to  provide 
a  water  supply  that  could  be  used  for 
environmental  purposes,  including  the 
dedication  of  some  reservoir  space  for 
water  storage. 

Copies  of  the  DEIS/DEIR  are  available 
for  public  inspection  at  the  following 
locations: 

•  Bureau  of  Reclamation,  Denver 
Office  Library,  Building  67,  Room  167, 
Denver  Federal  Center,  6th  and  Kipling, 
Denver  CO  80225;  telephone:  (303)  445- 
2072 

•  Bureau  of  Reclamation,  Office  of 

Public  Affairs,  2800  Cottage  Way, 
Sacramento  CA  95825-1898:  telephone; 
(916) 978-5100 

•  Natural  Resoiu-ces  Library',  U.S. 
Department  of  the  Interior.  1849  C  Street 
NW.  Main  Interior  Building, 
Washington  DC  20240-0001 

•  Colusa  County  Library,  738  Market 
Street,  Colusa  CA  95932 

•  Sacramento  State  University 
Library,  6000  J  Street,  Sacramento  CA 
95521 

•  Princeton  Public  Library,  P.O.  Box 
97,  Princeton  CA  95970-0097 

•  Elk  Creek  Library,  Box  163.  Elk 
Creek  CA  95939-0163 

•  Bayliss  Library,  Rd  39  and  West 
Bavliss,  Bayless  CA  95943 

•  Willows  City  Library,  201  N.  Lassen 
Street.  Willows  CA  95988 


•  Woodland  Public  Library,  250  First 
Street,  Woodland  CA  95695 

•  Grimes  Library,  P.O.  Box  275, 
Grimes  CA  95950 

•  Oriand  City  Library',  333  Mill  Street, 
Oriand  CA  959163 

•  Shasta  College  Library,  1065  Old 
Oregon  Trail,  Redding,  CA  96099 

•  Arbuckle  Librarv.  7th  &  King. 
Arbuckle.  CA  95912" 

•  Butte  Community  College  Library. 
3536  Butte  Campus  Drive.  Oroville.  CA 
95965 

•  Campus  Library',  Humboldt  State 
University,  Areata.  CA  95521 

•  Knights  Landing  Library'.  42351  3rd 
Street.  Knights  Landing.  CA  95645 

•  Willows  Public  Library'.  201  North 
Lassen  Street.  Willows,  CA  94988 

•  Shields  Library-,  University  of 
California-Davis.  Davis.  CA  95616 

Hearing  Process  Information 

Colusa  Basin  Drainage  District  staff 
will  make  a  brief  presentation  to 
describe  the  proposed  project,  its 
purpose  and  need,  and  alternatives 
considered.  The  public  may  comment 
on  environmental  issues  addressed  in 
the  DEIS/DEIR.  If  necessary'  due  to  large 
attendance,  comments  will  be  limited  to 
5  minutes  per  speaker.  Written 
comments  will  also  be  accepted. 

Dated:  May  23.  2000. 
Lester  A.  Snow, 

Regional  Director. 

[FR  Doc.  00-13854  Filed  6-1-00;  8:45  am] 

BILUNG  CODE  4310-MN-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

Notice  of  Availability  of  a  Draft  Agency 
Handbook  on  ttie  National 
Environmental  Policy  Act;  Extension  of 
Public  Comment  Period 

AGENCY:  Bureau  of  Reclamation. 
Interior. 

SUMMARY:  Notice  is  hereby  given  that 
the  public  comment  period  for 
Reclamation's  draft  agency  handbook  is 
extended  16  days  to  end  on  July  5,  2000. 
DATES:  The  end  of  the  public  comment 
period,  as  originallv  noted  in  the 
Federal  Register  (65  FR  21210)  on  April 
20,  2000,  was  to  be  June  19,  2000.  The 
public  comment  period  is  now  extended 
to  July  5,  2000. 

ADDRESSES:  Written  comments  on  the 
NEPA  Handbook  should  be  addressed  to 
Bureau  of  Reclamation,  Office  of  Policy, 
Attention:  Dr.  Darrell  Cauley. 
Manager — Environmental  and  Planning 
Coordination,  D-5100,  Denver  Federal 
Center.  PO  Box  25007.  Denver.  CO 
80225-0007. 
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Our  practici!  is  to  make  ccimments. 
including  namt^.s  and  home  addresses  of 
respondents.  availal)le  for  public 
review  Individual  respondents  mav 
request  that  we  withhold  their  h()me 
address  from  public  disclosure,  which 
we  will  honor  to  the  extent  allowable  by 
law  There  also  mav  be  circumstances  in 
which  we  would  withhold  a 
respondent's  identitv  from  pubiii 
di.sclosure,  as  allowable  by  law   If  vou 
wish  us  to  withhold  your  name  and/or 
address,  you  must  state  this 
prominentlv  at  the  beginning  of  your 
comment  We  will  make  all  submissions 
from  organizations  or  busine.sses,  and 
from  individuals  identifying  themselves 
as  representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  disclosure  in  their  entirety. 

Copies  of  the  NEPA  Handbook  mav 
also  be  requested  from  Theresa  Tavlor  at 
the  above  address,  via  the  Internet  at 
nepa@do.usbr.gov,  or  by  calling  (303) 
445-282fi  The  entire  document  is 
available  at  http://wvvw.usbr  gov/nepa 
on  the  Internet 

(;opies  of  the  NEF'A  Handbook  are 
available  for  public  inspection  and 
revif^w  at  the  following  locations: 

•  Bureau  of  Reclamation, 
Reclamation  .Service  Center  Library. 
Building  t)7.  Room  lti7.  Denver  Federal 
('enter,  Bth  and  Kipling,  Denver, 
Colorado  H0225,  telephone:  (303)  445- 
2072 

•  Natural  Resources  Library,  U.S 
Department  of  the  Interior,  I849C;  Street 
N\V  ,  Main  Interior  Building, 
Washington  DC  20240-0001 

FOR  FURTHER  INFORMATION  CONTACT: 
Theresa  Taylor,  Bureau  of  Reclamation. 
Office  of  Policy,  at  (303)  445-2826 
SUPPLEMENTARY  INFORMATION:  Requests 
for  the  dot:ument  have  depleted  our 
supply.  To  accommodate  requests,  more 
copies  are  being  printed  for  distribution. 
Reclamation's  goal  is  to  give  the  public 
a  reasonable  opportunity  to  review  and 
offer  comments  on  the  content  of  this 
handbook  The  NEPA  Handbook  was 
developed  to  assist  Reclamation 
employees  who  are  required  to  compiv 
with  the  National  Environmental  Policv 
Act  and  various  other  environmental 
laws  as  part  of  their  daily  work. 
Reclamations  NEPA  Handbook  was  first 
published  in  1984,  not  in  1991  as 
previously  reported  on  April  20,  2000. 
After  Reclamation  was  re-organized  in 
1994  to  reflect  a  decentralization  of 
decision  making  and  authority,  the 
NEPA  Handbook  needed  major 
rt!visions  to  reflect  the  re-organization 
and  to  update  the  content  "The 
handbook  was  extensively  revised  and 
has  gone  through  various  stages  of 
review  both  internally  and  with  the 


(louncil  on  Environmental  Quality.  At 
the  commencement  of  the  extended 
public  review  period,  comments 
received  will  be  considered  as  part  of  a 
final  revision  of  the  handbook 

Ddlcd    Mav  J.S.  2(MK) 
Wayne  U,  Deanon. 

AsstMiatf  Directur 

IIK  [)<»    (Ml-nroii  Filed  r)-l-<K).  H  45  ami 

BILUNG  COOC  4310-MN-P 

DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reciamation 
and  Enforcamant 

Notice  of  Proposed  information 
Coliection 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement. 
ACTION:  Notice  and  request  for 

comments 


SUMMARY:  In  compliance  with  the 
Pap)erwork  Reduction  Act  of  1995.  the 
Office  of  Surface  Mining  Reclamation 
and  Enforcement  (OSM)  is  announcing 
Its  intention  to  request  approval  for  the 
collection  of  information  for 
Rwjuirements  for  Permits  and  Permit 
Processing,  30  CFR  part  773. 
DATES:  Comments  on  the  proposed 
information  collection  must  be  received 
by  August  1,  2000,  to  be  assured  of 
consideration. 

ADDRESSES:  Comments  may  be  mailed  to 
John  A.  Trelea.se,  Office  of  Surface 
Mining  Reclamation  and  Enforcement, 
1951  Constitution  Ave,  NW,  Room  210- 
SIB,  Washington,  DC  20240.  Comments 
may  also  be  submitted  electronically  to 
jtreleas@osmre.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  To 
request  a  copy  of  the  information 
collection  request,  explanatory- 
information  and  related  forms,  contact 
|ohn  A  Trelease  at  the  address  listed  in 
ADDRESSES 

SUPPLEMENTARY  INFORMATION:  The  Office 
of  Management  and  Budget  (OMB) 
regulations  at  5  CFR  1320.  which 
implementing  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L   104-13).  require  that  interested 
members  of  the  public  and  affected 
agencies  have  an  opportunity  to 
comment  on  information  colle<:tion  and 
recordkeeping  activities  [see  5  CFR 
1320.8(d)|.  This  notice  identifies 
information  collection  that  OSM  will  be 
submitting  to  OMB  for  extension.  This 
collection  is  contained  in  30  CFR  part 
773.  Requirements  for  Permits  and 
Permit  Processing. 

OSM  has  revised  burden  estimates, 
whore  appropriate,  to  reflect  current 


reporting  levels  or  adjustments  based  on 
reestimates  of  burden  or  respondents. 
OSM  will  request  a  3-year  term  of 
approval  for  each  information  collection 
activity. 

Comments  are  invited  on:  (1)  The 
need  for  the  collection  of  information 
for  the  performance  of  the  functions  of 
the  agency:  (2)  the  accuracy  of  the 
agency's  burden  estimates;  (3)  ways  to 
enhance  the  quality,  utility  and  clarity 
of  the  information  collection;  and  (4) 
ways  to  minimize  the  information 
collection  burden  on  respondents,  such 
as  use  of  automated  means  of  collection 
of  the  information.  A  summary-  of  the 
public  comments  will  accompany 
OSM's  submission  of  the  information 
collection  request  to  OMB. 

This  notice  provides  the  public  with 
60  days  in  which  to  comment  on  the 
following  information  collection 
activity: 

Title:  Requirements  for  Permits  and 
Permit  Processing,  30  CFR  Part  773, 
OMB  Control  S'umber:  1029-0041. 
Summan,-:  The  collection  activities  for 
this  part  ensure  that  the  public  has  the 
opportunity  to  review  permit 
applications  prior  to  their  approval,  and 
that  applicants  for  permanent  program 
permits  or  their  associates  who  are  in 
violation  of  the  Surface  Mining  Control 
and  Reclamation  Act  do  not  receive 
surface  coal  mining  permits  pending 
resolution  of  their  violations. 
Bureau  Form  Number:  None. 
Frequency  of  Collection:  Once. 
Descrip  tion  of  Res  pan  dents: 
Applicants  for  surface  coal  mining  and 
reclamation  permits  and  State 
governments  and  Indian  Tribes. 
Total  Annual  Responses:  310. 
Total  Annual  Burden  Hours:  1 ,909. 
Udled:  .May  30.  2000. 
Richard  G.  Bryson, 
Chief.  Division  of  Regulatory  Support. 
IKR  D(K  .  00-1.3884  FilHd  6-1-00;  8:4.5  am) 
MLUNO  CODE  431(M»-M 


OVERSEAS  PRIVATE  INVESTMENT 
CORPORATION 

Submission  for  OMB  Review: 
Comment  Request 

AGENCY:  Overseas  Private  Investment 
Corporation. 

ACTION:  Request  for  comments. 


SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C, 
Chapter  35),  agencies  are  required  to 
publish  a  Notice  in  the  Federal  Register 
notifying  the  public  that  the  Agency  has 
prepared  an  information  collection 
request  for  OMB  review  and  approval 
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and  has  requested  public  review  and 
comment  on  the  submission,  OPIC 
published  its  first  Federal  Register 
Notice  on  this  information  collection 
request  on  April  22,  1998,  in  63  FR 
19946,  at  which  time  a  60-calendar  day 
comment  period  was  announced.  This 
comment  period  ended  June  22,  1998. 
No  comments  were  received  in  response 
to  this  notice.  This  information 
collection  submission  has  now  been 
submitted  to  OMB  for  review. 
Comments  are  again  being  solicited  on 
the  need  for  the  information,  its 
practical  utility,  the  accuracy  of  the 
Agency's  burden  estimate,  and  on  ways 
to  minimize  the  reporting  burden, 
including  automated  collection 
techniques  and  uses  of  other  forms  of 
technology.  The  proposed  form  under 
review  is  summarized  below. 
DATES:  Comments  must  be  received  on 
or  before  July  2.  2000. 
ADDRESSES:  Copies  of  the  subject  form 
and  the  request  for  review  prepared  for 
submission  to  OMB  may  be  obtained 
from  the  Agency  Submitting  Officer. 
Comments  on  the  form  should  be 
submitted  to  the  Agency  Submitting 
Officer. 

FOR  FURTHER  INFORMATION  CONTACT: 

OPIC  Agency  Submitting  Officer: 
Carol  Brock,  Records  Manager,  Overseas 
Private  Investment  Corporation,  1100 
New  York  Avenue,  N.W.,  Washington, 
DC.  20527;  202/336-8563. 

OMB  Reviewer:  David  Rostker,  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Docket 
Library,  Room  10102.  725  17th  Street, 
N.W.,  Washington,  D.C.  20503,  202/ 
395-3897. 

Summary  of  Form  Under  Review 

Type  of  Request:  Extension  of 
currently  approved  form. 

Title:  Small  Business  Application  for 
Political  Risk  Investment  Insurance. 

Form  Number:  OPIC-223. 

Frequency  of  Use:  Once  per  investor 
per  project. 

Type  of  Respondents:  Small  business 
or  other  institutions  qualifying  as  small 
business  under  OPIC's  definition 
(except  farms  J;  individuals  qualifying  as 
small  business  under  OPIC's  definition. 

Standard  Industrial  Classification 
Codes:  All, 

Description  of  Affected  Pubic:  Small 
U.S.  companies  or  citizens  investing 
overseas. 

Reporting  Hours:  4  hours  per  project. 

Number  of  Responses:  50  per  year. 

Federal  Cost:  $750  per  year. 

Authority  for  Information  collection: 
Sections  231  and  234(a),  239(d),  and 
204A  of  the  Foreign  Assistance  Act  of 
1961,  as  amended. 


Abstract  (Needs  and  Uses):  The  small 
business  application  is  the  principal 
document  used  by  OPIC  to  determine 
the  small  business  investor's  and 
project's  eligibility,  assess  the 
environmental  impact  and 
developmental  effects  of  the  project, 
measure  the  economic  effects  for  the 
United  States  and  the  host  country 
economy,  and  collect  information  for 
underwriting  analysis. 

Dated:  May  24.  2000. 

Laura  Naide, 

Senior  Counsel  for  Administrative  Affairs. 
Department  of  Legal  Affairs. 

|FR  Doc.  00-1.1848  Filed  6-1-00;  8:45  am] 

BILUNG  CODE  321 0-01 -M 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigations  Nos.  701-TA-286  (Review) 
and  731-TA-365  (Review)] 

Industrial  Phosphoric  Acid  From  Israel 
and  Belgium 

Determinations 

On  the  basis  of  the  record  ^  developed 
in  the  subject  five-year  reviews,  the 
United  States  International  Trade 
Commission  determines.^  pursuant  to 
section  751(c)  of  the  Tariff  Act  of  1930 
(19  U.S.C,  1675(c))  (the  Act),  that 
revocation  of  the  countervailing  duty 
order  on  industrial  phosphoric  acid 
fi"om  Israel  and  the  antidumping  duty 
order  on  industrial  phosphoric  acid 
from  Belgium  would  not  be  likely  to 
lead  to  continuation  or  recurrence  of 
material  injury  to  an  industry  in  the 
United  States  within  a  reasonably 
foreseeable  time. 

Background 

The  Commission  instituted  these 
reviews  on  March  1,  1999  (64  FR  10017) 
and  determined  on  June  3,  1999,  that  it 
would  conduct  full  reviews  (64  FR 
31610,  June  11,  1999).  Notice  of  the 
scheduling  of  the  Commission's  reviews 
and  of  a  public  hearing  to  be  held  in 
connection  therewith  was  given  by 
posting  copies  of  the  notice  in  the  Office 
of  the  Secretary,  U.S,  International 
Trade  Commission,  Washington,  DC, 
and  by  publishing  the  notice  in  the 
Federal  Register  on  July  16,  1999  (64  FR 
38474),-^  The  hearing  was  held  in 
Washington,  DC,  on  March  30.  2000, 
and  all  persons  who  requested  the 


'  The  record  is  defined  in  sec.  207, 2(f)  of  ttie 

Commission's  Rules  of  Practice  and  Procedurp  (19 

CFR  §  207.2(f)). 

•Chairman  Lynn  M.  Bragg  not  participating 
'The  Commission  subsequentiv  revised  its 

schedule,  publishing  notice  in  the  Federal  Register 

on  [anuary  7.  2000  (65  FR  1 1 73). 


opportimity  were  permitted  to  appear  in 
person  or  by  counsel. 

The  Commission  transmitted  its 
determination  in  these  reviews  to  the 
Secretary-  of  Commerce  on  May  22. 
2000.  The  views  of  the  Commission  are 
scontained  in  USITC  Publication  3302 
(May  2000),  entitled  Industrial 
Phosphoric  Acid  from  Israel  and 
Belgium;  Investigations  Nos.  701-TA- 
286  (Review)  and  731-TA-365 
(Review), 

Issued:  May  24.  2000. 

By  order  of  the  Commission. 
Donna  R.  Koehnke. 
Serretarv 

|FR  Do(,.  00-13807  Filed  6-1-00;  8:4.5  am] 
BILUNG  CODE  7020-02-P 


INTERNATIONAL  TRADE 
COMMISSION 

Possible  Modifications  to  the 
International  Harmonized  System 
Nomenclature 

AGENCY:  United  States  International 
Trade  Commission. 

ACTION:  Request  for  Proposals  To 
Amend  the  International  Harmonized 
System. 

SUMMARY:  The  Commission  is  soliciting 
proposals  from  interested  parties  and 
agencies  to  amend  the  international 
Harmonized  Commodity  Description 
and  Coding  System  (Harmonized 
System),  including  the  rules  of 
interpretation,  section  and  chapter 
notes,  and  the  texts  of  the  headings  and 
subheadings,  with  a  view  to  keeping  the 
Harmonized  System  current  with 
changes  in  patterns  of  technology  and 
trade.  Specific  proposals  in  this 
connection  will  be  reviewed  by  the 
Commission  staff  for  potential 
submission  to  the  Customs  Co-operation 
Council,  now  known  as  the  World 
Customs  Organization  (WCO),  in 
Brussels.  Belgium. 

EFFECTIVE  DATE:  May  24.  2000, 

FOR  FURTHER  INFORMATION  CONTACT: 

Eugene  A,  Rosengarden,  Director,  Office 
of  Tariff  Affairs  and  Trade  Agreements 
(O./TA&TA)  (202/205-2595.  E-Mail 
rosengarden@usitc.goy)  or  Ronald 
Heller  (202/205-2596.  E-Mail 
rheller@usitc.gov).  The  0/TA8eTA  fax 
number  is  202/205-2616. 


35396 


Federal  Register  /  Vol.  65.  No.  107 /Friday,  )une  2.  2000 /Notices 


Background 

Soon  after  the  implementation  of  the 
Harmonized  System  (HS)  in  1988.  the 
Harmonized  System  (HS)  Review 
Subcommittet!  (RSC)  of  the  VVCO  began 
a  series  of  reviews  of  the  entire  HS.  The 
third  review  cycle  begins  this  year,  with 
an  expected  implementation  date  for 
changes  of  January  2007 

The  HS  was  established  by  an 
international  C^onvention,  which,  inter 
alia,  provides  that  the  Harmonized 
System  should  be  kept  up-to-date  in 
light  of  changes  in  technology  and 
patterns  of  international  trade.  The 
international  HS  nomenclature,  which 
is  administered  by  the  WCX).  provides  a 
uniform  structural  basis  for  the  customs 
tariff  and  statistical  nomenclatures  of  all 
major  trading  countries  of  the  world, 
including  the  United  States.  The 
Commission,  the  U.S.  Customs  Service 
and  the  Bureau  f)f  the  Onsus  are 
responsible  for  the  development  of  US 
technical  proposals  concerning  tht?  HS 
under  section  1210  of  the  Omnibus 
Trade  and  Competitiveness  Act  of  1988 
(the  1988  Act)  (19  U  S.C   3010).  A  1988 
notice  issued  by  the  United  States  Trade 
Representative  (.S:i  FR  45646.  Nov    10. 
1988).  establishes  the  (Commission  as 
the  load  US.  agency  in  considering 
proposals  for  HS  amendments  that  are 
intended  to  ensure  that  i(  refltnits  such 
changes  in  technology  and  trade 

A  copy  of  the  U.S.  Harmonized  Tariff 
Schedult^  (HTSA).  which  incorporates 
the  international  Harmonized  System  in 
its  overall  structure,  can  be  downloaded 
in  compressed  form  (self-extracting 
nies)  at  the  USITCi's  World  Wide  Web 
(WWW)  site  on  the  following  page 
(URL);  http://www.usit(:.gf)v/ 
taffairs  htm.  Hard  copies  and  electronic 
copies  of  the  HTSA  can  be  found  at 
many  of  the  1.400  federal  Depositor^' 
Libraries  located  throughout  the  United 
States  and  its  territories:  further 
information  about  these  locations  can  be 
found  on  tht>  WWW  at  the  following 
location  (URL):  http:// 
wwl  access. gpo.gov/CPOAccess/ 
sitesearch/su     docs     fdlp/ 
adpos003  html,  or  by  contacting  (IPO 
Access  at  the  (iovernment  Printing 
Office.  1-888-293-6498.  Note  that  the 
international  HS  comprises  the  broadest 
levels  of  categories  in  the  HTSA.  that  is, 
the  Cieneral  Rules  for  the  Interpretation 
of  the  Nomenclature,  Sec:tion  and 
Chapter  titles.  Section  and  (Chapter  legal 
notes,  and  heading  and  subheading  texts 
to  the  6-digit  level  of  detail.  U.S.  Legal 
Notes,  further  subdivisions  (8-  and  10- 
digit  subheadings)  and  statistical  notes, 
as  well  as  the  entire  chapters  98  and  99, 
are  national  legal  and  statistical  detail 
added  for  the  administration  of  the  tariff 


and  statistical  programs  and  are  not 
within  the  scope  of  the  international  HS 
review  process. 

Request  for  Proposals:  In  accordance 
with  the  above  mentioned  USTR  notice, 
the  (Commission  is  seeking  proposals  for 
specific  modifications  to  the  HS 
(including  the  rules  of  interpretation, 
section  and  chapter  notes,  and  the  texts 
of  the  headings  and  subheadings)  that 
will  further  the  above  goals.  No 
proposals  for  changes  to  the  national- 
level  provisions  (which  include  U.S.  8- 
digit  subheadings,  statistical 
annotations  and  rates  of  duty)  will  be 
considered  by  the  (Commission  as  a  part 
of  this  review   Interested  parties, 
associations  and  government  agencies 
should  submit  specific  language  for 
proposed  amendments  to  the  HS 
together  with  appropriate  descriptive 
comments  and,  to  the  extent  available, 
trade  data. 

As  part  of  this  review,  the 
(C(jmmission  particularly  invites 
proposals  concerning  the  following 
matters: 

•  The  deletion  of  HS  headings  or 
subheadings  with  low  trade  volume, 

•  The  separate  identification  in  the 
HS  of  new  products  important  in 
international  trade. 

•  The  simplification  of  the  HS,  eg  . 
bv  the  elimination  of  classification 
provisions  which  are  difficult  to 
administer 

•  Modifications  to  the  HS 
Explanatory'  Notes,  a  WCO  publication 
which  clarifies  the  scope  of  HS 
provisions. 

As  mentioned  above,  no  proposals  for 
changes  to  national-level  provisions 
lincluding  Additional  U.S.  Notes,  U.S. 
H  digit  subheadings,  statistical 
annotations  and  rates  of  duty)  will  be 
I onsiden'd  bv  the  Commission  as  a  part 
of  this  review  The  changes  in  the 
international  HS  that  will  result  from 
this  review  cycle  will  not  necessarily 
affect  tariff  rates  for  products  imported 
into  the  United  States;  as  with  the  first 
two  HS  review  cycles,  the  USITC  plans 
eventually  to  develop  a  set  of  proposed 
HTS  changes  that  will  align  the  HTS 
with  the  international  HS  changes, 
pursuant  to  sec.  1205  of  the  1988  Act. 

Deadline:  Suggestions  must  be 
received  no  later  than  the  close  of 
business  June  30,  2000,  in  order  to  be 
considered  by  the  ("ommission. 
Requests  for  extensions  of  time  should 
be  made  in  writing  to  the  Secretary  at 
the  address  indicated  below. 

Written  Submissions:  All  submissions 
should  be  addressed  to  the  Secretary', 
United  States  International  Trade 
Commission,  500  E  St.  SW,  Room  112- 
A  .Washington,  DC  20436.  Commercial 
or  financial  information  that  a  party 


desires  the  Commission  to  treat  as 
confidential  must  be  submitted  on 
separate  sheets  of  paper,  each  clearly 
marked  "Confidential  Business 
Information"  at  the  top.  All  submissions 
requesting  confidential  treatment  must 
conform  with  the  requirements  of 
section  201.6  of  the  Commission's  Rules 
of  Practice  and  Procedure  (19  CFR 
201.6).  All  written  submissions,  except 
for  confidential  business  information, 
will  be  made  available  for  inspection  by 
interested  persons. 

TDD  Access:  Hearing  impaired 
individuals  are  advised  that  information 
on  this  matter  can  be  obtained  by 
contacting  our  TDD  terminal  on  (202) 
205-1810. 

World  Wide  Web  Access:  This  notice, 
and  any  subsequent  notices  published 
pursuant  to  section  1210  of  the  1988 
Act.  may  be  obtained  from  the  ITC 
Internet  web  server:  http:// 
www.usitc.gov/. 

Bv  order  of  iht-  (Commission 

Issued:  May  25.  2000 
Donna  R.  Koehnke. 
.Sc(  n'tan, 
IKK  Do(    00-l,18()()  Fili'd  6-1-00;  8:45  am) 

NLUNG  CODE  7020-02-0 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

IManufacturer  of  Controlled 
Substances;  Notice  of  Registration 

By  Notice  dated  February  25.  2000. 
and  published  in  the  Federal  Register 
on  March  6,  2000,  (65  FR  44)  Chattem 
Chemicals,  Inc.,  3708  St.  Elmo  Avenue, 
Chattanooga.  Tennessee  34709.  made 
application  by  letter  to  the  Drug 
Enforcement  Administration  (DEA)  to 
be  registered  as  a  bulk  manufacturer  of 
amphetamine  (1 100),  a  basic  class  of 
controlled  substance  listed  in  Schedule 
II. 

The  firm  plans  to  bulk  manufacture 
amphetamine  for  distribution  to  its 
customers. 

DEA  has  considered  the  factors  in 
Title  21,  United  States  code,  Section 
823(a)  and  determined  that  the 
registration  of  Chattem  Chemicals,  Inc. 
to  manufacture  amphetamine  is 
consistent  with  the  public  interest  at 
this  time.  DEA  has  investigated  Chattem 
Chemicals.  Inc.  to  ensure  that  the 
company's  continued  registration  is 
consistent  with  the  public  interest.  The 
investigations  have  included  inspection 
and  testing  of  the  company's  physical 
security  systems,  verification  of  the 
company's  compliance  with  state  and 
local  laws,  and  a  review  of  the 
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company's  background  and  history. 
Therefore,  pursuant  to  21  U.S.C.  823 
and  28  CFR  0.100  and  0.104,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  hereby  orders  that 
the  application  submitted  by  the  above 
firm  for  registration  as  a  bulk 
manufacturer  of  the  basic  class  of 
controlled  substance  listed  above  is 
granted. 

Dated:  May  22.  2000. 
)ohn  H.  King, 

Deputy  Assistant  Administrator.  Office  of 

Diversion  Control,  Drug  Enforcement 

Administration. 

jFR  Doc.  00-13785  Filed  6-1-00;  8:45  am) 

BILUNG  CODE  4410-09-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances  Notice  of  Application 

Pursuant  to  Section  1301.33(a)  of  Title 
21  of  the  Code  of  Federal  Regulations 
(CFR),  this  is  notice  that  on  December 
22,  1999,  Lonza  Riverside,  900  River 
Road.  Conshohocken,  Pennsylvania 
19428.  made  application  by  renewal 
which  was  received  for  processing  April 
12,  2000,  to  the  Drug  Enforcement 
Administration  (DEA)  for  registration  as 
a  bulk  manufacturer  of  the  basic  classes 
of  controlled  substances  listed  below: 

Drug  Sctiedule 


Amphetamine  (1100)  . 
Ptienylacetone  (8501) 


The  firm  plans  to  manufacture  the 
listed  controlled  substances  in  bulk  for 
distribution  to  its  customers. 

Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substance 
may  file  comments  or  objections  to  the 
issuance  of  the  proposed  registration. 

Any  such  comments  or  objections 
may  be  addressed,  in  quintuplicate.  to 
the  Deputy  Assistant  Administrator. 
Office  of  Diversion  Control.  Drug 
Enforcement  Administration,  United 
States  Department  of  Justice, 
Washington,  D.C.  20537,  Attention:  DEA 
Federal  Register  Representative  (CCR), 
and  must  be  filed  no  later  than  August 
1,  2000. 

Dated:  May  24.  2000. 
John  H.  King, 

Deputy  Assistant  Administrator.  Office  of 

Diversion  Control,  Drug  Enforcement 

Administration. 

jFR  Doc.  00-13786  Filed  6-1-00;  8:45  am] 

BILUNG  CODE  4410-09-41 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Application 

Pursuant  to  Section  1301.33(a)  of  Title 
21  of  the  Code  of  Federal  Regulations 
(CFR),  this  is  notice  that  on  April  14. 
2000.  Sigma  Aldrich  Research 
Biochemicals.  Inc.,  Attn:  Richard 
Milius,  1-3  Strathmore  Road,  Natick. 
Massachusetts  01760,  made  application 
by  renewal  to  the  Drug  Enforcement 
Administration  (DEA)  for  registration  as 
a  bulk  manufacturer  of  the  basic  classes 
of  controlled  substances  listed  below: 


Drug 


Schedule 


Cathinone  (1235)  

Methcathinone  (1237) 

Aminorex  (1585)  

Alpha-Ethyttryptamine  (7249)  

Lysergic  acid  diethylamide 

(7315). 
Tetrahydrocannabinols  (7370)  .... 
4-Bromo-2,  5- 

dimethoxyamphetamine  (7391) 
4-Bromo-2.  5- 

dimethoxyphenethylamine 

(7392). 
2,5-Dimethoxyamphetamine 

(7396). 
3,4-Methylenedioxyamphetamine 

(7400). 
N-Hydroxy-3.  4- 

methylenedioxyamphetamine 

(7402). 
3.  4-Methylenedioxy-N- 

ethylamphetamine  (7404). 
3.  4- 

Methylenedioxymethampheta- 

mine  (7405). 

Psilocybin  (7437)  

1-[1-(2-Thlenyl)  cyclohexyl]  pi- 

peridine  (7470). 

Heroin  (9200) 

Normorphine  (9313)  

Amphetamine  (1100)  

Methamphetamine  (1105)  |  II 

Pentobarbital  (2270)  II 

Phenylcyclohexylamine  (7460)  ...  ,  II 

Phencyclldine  (7471)  II 

Cocaine  (9041)  jj 

Codeine  (9050) II 

Diprenorphine  (9058) II 

Benzoylecgonine  (9180) 

Levomethorphan  (9210)  

Levorphanol  (9220)  

Meperidine  (9230)  II 

Metazoclne  (9240)  II 

Methadone  (9250)  II 

Morphine  (9300)  II 

Thebaine  (9333)  11 

Levo-alphacetylmethadol  (LAAM)  ;  II 

(9648). 
Fentanyl  (9801)  II 

The  firm  plans  to  manufacture  the 
listed  controlled  substances  for 
laboratory  reference  standards  and 
neurochemicals. 


Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manfuacture  such  substance 
may  file  comments  or  objections  to  the 
issuance  of  the  proposed  registration. 

Any  such  comments  or  objections 
may  be  addressed,  in  quintuplicate,  to 
the  Deputy  Assistant  Administrator. 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration,  United 
States  Department  of  Justice. 
Washington.  D.C.  20537.  Attention:  DEA 
Federal  Register  Representative  (CCR), 
and  must  be  file  no  later  than  August  1 . 
2000. 

Dated:  May  12.  2000. 
John  H.  King, 

Deputy  Assistant  Administrator.  Office  of 
Diversion  Control.  Drug  Enforcement 
Administra  tion . 

IFR  Doc.  00-13787  Filed  6-1-00:  8:45  am) 

BILUNG  CODE  4410-09-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

rrA-W-37,303  and  NAFTA-368e] 

Motor  Coils  Manufacturing,  Emporium, 
Pennsylvania;  Notice  of  Revised 
Determination  on  Reconsideration 

By  application  dated  March  24.  2000. 
petitioners  requested  administrative 
reconsideration  of  the  Department's 
denial  of  Trade  Adjustment  Assistance 
(TAA)  petition  number  TA-W-37.303 
and  North  American  Free  Trade 
Agreement-Transitional  Adjustment 
Assistance  (NAFTA-TAA)  petition 
number  NAFTA-3688.  for  workers  and 
former  workers  of  Motor  Coils 
Manufacturing.  Emporium, 
Pennsylvania.  The  notices  of  negative 
determination  were  issued  March  8, 
2000  and  published  in  the  Federal 
Register  on  March  31,  2000  (65  FR 
17312)  and  (65  FR  17313),  respectively. 

The  March  8.  2000  denial  of  TAA  and 
NAFTA-TAA  for  workers  of  the  subject 
firm  engaged  in  employment  related  to 
the  refurbishment  of  traction  motors  for 
locomotives  at  Motor  Coils 
Manufacturing.  Emporium. 
Pennsylvania,  was  based  on  the  finding 
that  the  workers  provided  a  service  and 
did  not  produce  an  article  within  the 
meaning  of  the  group  eligibility 
requirements  of  section  222  and  250(a) 
of  the  Trade  Act  of  1974,  as  amended. 

The  Department,  on  reconsideration, 
has  learned  that  the  workers  produce  an 
article,  and  all  the  worker  group 
eligibility  requirements  of  section  222  of 
the  Trade  Act  of  1974  have  been  met. 
There  were  declines  in  sales  or 
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production.  (;mpl()vriumt,  and  increased 
imports  of  arficlos  lib)  or  diret:tly 
c:ompetitive  with  thosts  produced  by 
workers  of  tht;  subject  firm. 

The  Department  has  obtained 
information  on  reconsideration  that 
there  were  increased  company  imports 
of  traction  motors  for  locomotives  from 
Mexico  during  the  relevant  time  period. 

Conclusion 

After  careful  consideration  of  the  new 
facts  obtained  on  reconsideration,  it  is 
concluded  that  the  workers  of  Motor 
Coils  Manufacturing.  Emporium. 
Pennsylvania,  were  adversely  affected 
by  increased  imports  of  articles, 
including  those  from  Mexico,  like  or 
directly  competitive  with  those 
produced  at  the  subject  firm. 

■Ml  workers  of  Motor  Cuils  Manufacturing. 
Emporium,  Fennsylvania,  who  became 
'totally  or  partially  separated  from 
employment  on  or  after  jnnuarv  18.  l')9*l 
through  two  years  from  the  date  of  the 
certification,  are  eligible  to  apply  for  worker 
adjustment  assistance  under  se(  tion  li^^t  of 
the  Trade  Act  of  1<)74, 

•   *   *  and 

.All  workers  of  Motor  ("(jils  Manufacturing. 
Emporium.  Pennsylvania,  separated  from 
employment  on  or  after  lanuary  17,  114'J, 
through  two  years  from  the  date  of  the 
certification,  are  eligible  to  apply  for 


NAfTA-TAA  under  section  Z.-iO  of  the  Trade 
.■\(l  of  1074 

.Signed  at  Washington.  IK.  this  i:\ni  day  of 
May  JOOO 

Grant  D.  Beale, 

/'roi;m/Ti  M<in(i)(iT.  Divianin  nl  I'nidv 
Aditistrnt-nt  Assistancr 

|FK  IVh    0(>-i:i75.S  Filed  B-l-flO;  8:4.5  am) 
aiLUNG  COOC  4510-30-M 


DEPARTMENT  OF  LABOR 

EmployiTMnt  and  Training 
Administration 

Investigations  Regarding  Cartlfications 
of  Eliglbiltty  To  Apply  for  Workar 
Adfustment  Assistance 

Petitions  have  been  filed  with  the 
Socretarv  of  Labor  under  Section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice  Upon  receipt  of  these  petitions, 
the  Director  of  the  Division  of  Trade 
Adjustment  Assistance.  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
Section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  II. 

APPENDIX 
[PetHions  Instituted  on  05/22/2000] 


Chapter  2.  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Division  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  June  12,  2000. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Division  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  June  12, 
2000. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Division  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20210. 

Signed  at  Washington.  D.C.  this  22nd  day 
of  May.  2000 
Grant  D.  Beale. 

Program  Manager.  Division  of  Trade 
Adjustment  Assistance. 


TA-W 


Subject  tirm  (petitioners) 


Location 


37.684 

37.685 

37,686 

37,687 

37,688 

37,689 

37,690 

37,691 

37.692 

37,693 

37,694 

37.695 

37,696 

37,697 

37.698 

37,699 

37.700 

37,701 

37,702 

37,703 

37,704 

37,705 

37,706 

37.707 

37,708 

37.709 

37.710 

37.711 

37.712 


_L 


Colby  Footwear.  Inc  (Co  )  

Makco  Manufactunng  Co  (Co  )  

Calgon  Corporation  (Wkrs)     

Xantech  Corporatwn  (Co  )    

Ripley  Industnes  (Co  )  

AGRI  Sales  (Wkrs)  

PCC  Otofsson  (Wkrs)  

Four  Seasons  Apparel  Co  (Co.)  ... 
Valley  Recreatkjn  Product  (Co  )  .... 

PCS  Nitrogen  (Wkrs)    

Mentor  Automotive,  Inc  (lAMAW)  ... 

Ftyan  Press  (Wkrs)  

Partner  Hannifin  (Wkrs)    

Scientifk:  Research  Co  (Co  )  

Grayson  Enterprises  (Wkrs)      

Invensys  Appliance  Control  (Co.)  .. 

Cove  Shoe  Co  (UFCW)  

Oregon  Woodworking  (Co.)  

Spencer's  (Wkrs)  

Betoit  Corporatwn  (PACE)  

Ferwood  MagnetKs  (Wkrs)  

Competitive  Engineering  (Wkrs)  .... 

Fniil  of  tt>e  Loom  (Wkrs)  

Oliver  Rut>ber  Co  ( >Vkrs)  

Stanley  Tools  (Co  )  

Boeing  (Wkrs) 

AT  Cross  Co  (Co  )  

Dana  Epk:  Technk^l  Group  (Wkrs) 
Rite  Industnes.  Inc  (Comp)  


Gonk:.  HN   

Edintxjro,  PA  

Pittsburgh.  PA  

Sylmar,  CA  

Lewiston,  ME  

Saginan,  Ml  

Lansing,  Ml  

Murtreesboro,  NC 

Sycamore.  IL    

Camanctie,  lA 

FairfieW.  lA  

Ogdensburg,  NY  .. 

Batesville.  MS 

Portland.  OR 

Eaton.  IN   

IndependefKe,  VA 
Martinsburg.  PA  . 

Bend.  OR 

Mt  Airy.  NC  

Neenah,  Wl  

BeJvkJere,  NJ  

Tucson,  AZ  

Frankford,  KY  

Export,  PA  

Shelbyville,  IN  

St.  Louis,  MO  

Lincoln.  Rl  

Kendallville.  IN 

High  Point.  NC 


Date  of 
petition 


Product(s) 


05/04/2000 
05/03/2000 
05/11/2000 
05/10/2000 
05/12/2000 
05/10/2000 
05/03/2000 
05/05/2000 
05/10/2000 
05/10/2000 
04/28/2000 
04/23/2000 
05/04/2000 
05/02/2000 
04/28/2000 
05/04/2000 
05/15/2000 
05A)5/2000 
04/27/2000 
05/09/2000 
04/23/2000 
05/06/2000 
05/12/2000 
05/09/2000 
05A)9/2000 
05/11/2000 
04/13/2000 
05/05/2000 
05/17/2000 


Women's  Footwear 

Metal  Stamped  Parts 

Water  Treatment  Chemrcals 

Signal  Processing  and  Control  Systems. 

Women's  Shoe  Heels 

Dry  Edible  Beans 

Slack  Adjuster  for  Semi-Trucks 

Sportswear 

Electronc  Dart  Games. 

Nitric  Aad  and  Ammonium  Nitrate. 

Universal  Joints  for  Trucks 

Commercial  Printing. 

Hose  /Assemblies  for  Automobiles. 

Metal  Parts  for  Trucks. 

Sterile  Sampling  Bags. 

Air  Condrtkxiing,  Refrigeration  (Controls. 

Leattier  Boots. 

Interior  Jamt}s. 

Baby  Ck)tties 

Service  Paper  Machines  &  Parts. 

Magnetk:  Transistor  Devwes. 

Pteo  Carriers. 

Wilson  Sports  Products. 

Cure  Tread  Rubber 

Hammers  and  Hand  Saws. 

Military  Aircraft  and  Missiles. 

Writing  Instruments. 

Fuel  Rails  for  Autos  and  Trucks. 

Dyes  for  Textile  and  Paper  Industries 
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|KR  Dot:.  00-1.3754  Filed  6-1-00;  8:45  am] 
BILUNC  CODE  4S10-30-M 


DEPARTMErfT  OF  UVBOR 

Employment  and  Training 
Administration 

[TA-W-37,016] 

Deluxe  Corporation,  Financial  Services 
Division,  Springfield,  Massachiusetts; 
Dismissal  of  Application  for 
Reconsideration 

Pursuant  to  29  CFR  90.18(C)  an 
application  for  administrative 
reconsideration  was  filed  with  the 
Director  of  the  Division  of  Trade 
Adjustment  Assistance  for  workers  at 
Delux  Corporation,  Financial  Services 
Division,  Springfield,  Massachusetts. 
The  application  contained  no  new 
substantial  information  which  would 
bear  importantly  on  the  Department's 
determination.  Therefore,  dismissal  of 
the  application  was  issued. 

TA-VV-37.106;  Deluxe  Corporation. 

Financial  Servit:es  Division.  Springfield. 
Massachusetts  (May  23.  2000). 

Signed  at  Washington.  DC  this  25th  day  of 
-May  2000. 

Grant  D.  Beale, 

Program  Manager.  Division  of  Trade 
.\djiistment  Assistance. 
|FR  Doc.  00-13757  Filed  6-1-00:  8:45  am] 
BILLING  CODE  45ia-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 


rTA-W-37,541] 

Joshua  L  Baiiey  Co.,  inc.,  Hoboken, 
New  Jersey;  Dismissal  of  Application 
for  Reconsideration 

Pursuant  to  29  CFR  90.18(C)  an 
application  for  administrative 
reconsideration  was  filed  with  the 
Director  of  the  Division  of  Trade 
Adjustment  Assistance  for  workers  at 
Joshua  L.  Bailey  Co.,  Inc.,  Hoboken, 
New  Jersey.  The  application  contained 
no  new  substeuitial  information  which 
would  bear  importantly  on  the 
Department's  determination.  Therefore, 
dismissal  of  the  application  was  issued. 

TA-W-37,  541;  Joshua  L.  Bailey  Co., 

Hoboken,  New  Jersey  (May  24,  2000). 


Signed  at  Washington.  DC  this  25th  day  of 
May  2000. 

Grant  D,  Beale. 

Program  Manager.  Division  of  Trade 
Adjustment  Assistance. 

|FR  Doc.  00-13758  Filed  6-1-00;  8:45  ami 
BILUNG  CODE  4510-30-M 


DEPARTMENT  OF  UVBOR 

Employment  and  Training 
Administration 


|TA-W-37,060] 

Liz  Claiborne,  North  Bergen,  NJ; 
Notice  of  Negative  Determination 
Regarding  Application  for 
Reconsideration 

By  application  dated  March  30,  2000. 
the  Union  of  Needletrades,  Industrial 
and  Textile  Employees  (UNITE)  request 
administrative  reconsideration  of  the 
Department's  negative  determination 
regarding  eligibility  to  apply  for  Trade 
Adjustment  Assistance  (TAA), 
applicable  to  workers  and  former 
workers  of  the  subject  firm.  The  denial 
notice  was  signed  on  February  29,  2000. 
and  published  in  the  Federal  Register 
on  March  17,  2000  (65  FR  14627). 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circumstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 

(2)  If  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered:  or 

(3)  If  in  the  opinion  of  the  Certifying 
Officer,  a  misinterpretation  of  facts  or  of 
the  law  justified  reconsideration  of  the 
decision. 

The  February  29,  2000  denial  of  TAA 
for  workers  producing  samples  and 
patterns  at  Liz  Claiborne,  North  Bergen, 
New  Jersey,  was  based  on  the  finding 
that  the  "contributed  importantly"  test 
of  the  worker  group  eligibility 
requirements  of  Section  222  of  the 
Trade  Act  of  1974  was  not  met.  The 
investigation  revealed  that  the  layoffs  at 
the  subject  firm  were  not  related  to 
increased  imported  but  instead,  a 
restructuring  of  operations  at  the  subject 
facility. 

The  petitioners  disagree  with  the 
statement  in  the  denial  notice  that 
"Samples  produced  at  the  subject 
facility  are  used  in  the  company's 
worldwide  production  of  apparel  and 
could  not  therefore,  have  been  adversely 
affected  by  increased  imports."  UNITE 
believes  that  the  Department  set  a 


precedent  when  it  certified  other 
sample-making  workers. 

The  TAA  certifications  referenced  bv 
UNITE  were  applicable  to  workers  of 
those  companies  where  sample-making/ 
cutting  were  shifted  abroad  and  the 
samples  were  returning  to  the  United 
States.  That  is  not  the  case  for  the 
workers  producing  samples  and  patterns 
at  Liz  Claiborne  in  North  Bergen.  New 
Jersey.  UNITE  states  North  Bergen 
employees  no  longer  produce  certain 
sizes  of  sample  garments.  The 
Department's  investigation,  however, 
revealed  that  the  company  chose  to 
reduce  sample  making  and  patterns  at 
North  Bergen. 

UNITE  suggests  that  the  company's 
apparent  decision  to  shift  sample 
making  and  patterns  abroad  support  a 
certification.  However,  there  is  no 
provision  in  the  group  eligibility 
requirements  of  Section  222  of  the 
Trade  Act  of  1974  to  certify  workers 
based  on  a  shift  in  production. 

UNITE  asserts  that  imports  of  articles 
at  a  later  stage  of  processing  have  had 
an  economic  effect  on  the  North  Bergen 
workers  comparable  to  the  effect  of 
importation  of  foreign-made  sample 
garments  and/or  markers  bv  definition 
in  the  Code  of  Federal  Regulations.  29 
CFR  90.2.  The  Department  points  out 
that  the  importation  of  the  article 
(apparel)  would  have  to  have  an 
economic  effect  on  producers  of  the 
domestic  article  (samples  and  patterns) 
in  the  same  stage  as  processing  as  the 
domestic  article.  In  this  case  the 
importation  of  apparel  is  not  in  the 
same  stage  of  processing  as  samples  and 
patterns. 

Conclusion 

After  review  of  the  application  and 
investigation  findings.  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify- 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  Accordingly,  the 
application  is  denied. 

Signed  at  Washington.  DC.  this  22nd  day 
of  May  2000. 

Grant  D.  Beale, 

Program  Manager.  Division  of  Trade 

Adjustment  Assistance. 

[FR  Doc.  00-13756  Filed  6-1-00;  8:45  amj 

BILLING  CODE  4510-30-M 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Division  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
section  221(a)  of  the  Act. 


The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  II, 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subjec;t  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Division  of  Trade  Adjustment 
Assistance,  at  the  address  show  below, 
not  later  than  [une  12,  2000. 

Appendix 

(Petrtions  instituted  on  05/15/2000] 


Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Division  of  Trade 
Adjustment  Assistemce,  at  the  address 
shown  below,  not  later  than  June  12, 
2000. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Division  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW,  Washington.  DC  20210. 

Signed  at  VVd.shingtoii,  DC^  thi.s  15th  day  of 
May  2000. 
Grant  D.  Beale, 

Program  Manager.  Division  of  Trade 
Adjustment  Assistance. 


TA-W 


Subtect  firm  (petitioners) 


37.661 
37,662 
37,663 
37,664 
37.665 
37.666 
37.667 
37,668 
37,669 
37.670 
37.671 
37.672 
37,673 
37.674 
37.675 
37.676 
37.677 
37.678 
37.679 
37.680 
37,681 
37.682 
37,683 


RHI  Refractones  (USWA)  

Cap  Cod  Cncket  Lane  (Comp) 

Fmit  of  ttie  Loom  (Wrks)  

Hutchinson  Technology  (Wrks)  ..., 

Chetta  B  Evening  Ltd  (UNITE)  

Jensports  (Wrks)    

AMF  Reece.  Inc  (Comp)         

Pope  and  Tallx)t.  Inc  (Comp)  

Wheeling-LaBelle  Nail  Co  (Wrks) 

Berstone  Knitting  Mills  (Wrks)  

Hillsville  Apparel.  Inc   (Comp)  

Total  Rental  Tool  (Wrks) 

Dana  Corp  — Manon  Forge  (IBB) 

Marquip,  Inc  (Comp)        

Hagales  Industnes  (Wrks)  

Schreiber  Foods,  Inc  (IBT)    

Wheaton  USA.  Inc  (Comp)     

Packard  Bell/NEC.  Inc   (Wrks)  .,.. 
National  Semiconductor  (Wrks)  ... 

Chick  Orchards,  Inc  (Comp)     

PJC  Sportswear.  Inc   (Wrks)    

Johnson  Controls.  Inc  (Comp)  ,.. 
LeFever  Plastics,  Inc  (Comp) 


Location 


Date  of 
petitk>n 


Product(s) 


Farber.  MO 

W  Bndgewater,  MA 

r4ew  York.  NY  

Eau  Claire,  Wl  

New  York.  NY  

New  Kensington,  PA 
Mechanics ville.  VA  .. 

New  Castte  WY 

Wheeling,  WV  

Brooklyn.  NY  

Hillsville.  VA  

Rush  Spnngs,  OK  ... 

Manon.  OH     

Madison.  Wl    

Salem   MO     

Monroe.  Wl    

Pennsville.  NJ 
Boxtxjrough.  MA      .. 
South  Portland,  ME  . 
Monmouth,  ME 

Brooklyn.  NY  

Goshen,  IN     

Huntsville.  OH  


04/20/2000  I 

04/27/2000 

04/24/2000  I 

04/26/2000 

04/18/2000 

04/28/2000 

04/26/2000 

05/11/2000 

05A)2/2000 

05/01/2000 

05/02/2000 

04/26/2000 

05/04/2000 

05/05/2000 

04*^6/2000 

04/27/2000 

04/18/2000 

05/03/2000 

05/08/2000 

05/01/2000 

05/09/2000 

04/27/2000 

05/05/2000 


Bncks  tor  Steel  Industry. 

Ladies'  Apparel 

/Apparel  Patterns 

Suspension  Systems  tor  Disc  Dhve 

Ladies'  Dresses 

Ladies'  Sportswear 

Industrial  Sewing  Machines. 

Softwood  Lumtwr 

Hardened  Steel  Cut  Nails 

Collars.  Cuffs  and  Waist. 

Knit  Apparel 

Valves  for  Oil  Equipment. 

/^les  and  Ring  Gears 

Paper  Making  Machines  and  Parts. 

Men's  &  Ladies'  Pants  and  Shorts. 

Processed  Cheese  Products. 

Silk  Screens  Glass  Bottles 

/Vssemt)te  Computer  Servers. 

Die  Products 

App>les  and  Apple  Cider. 

Beachwear 

Machining  Equip  for  Parts 

Plastic  Injection  Molded  Grommets 


IKR  I)u(    OO-I  1751  Filfd  R-1-00;  8:45  am] 

ULLINQ  CODE  4510-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Public  Meeting;  Federal  Committee  on 
Registered  Apprenticeship 

AGENCY:  Kniplovment  and  Training 
Administration.  DOL 

ACTION:  Notice  of  meeting, 

SUMMARY:  Pursuant  to  section  10  of  the 
Federal  Advisory  Committee  Act  (Puh 
Law  92-463;  5  U.S.C  AFP   1).  notice  is 
hereby  given  of  a  meeting  of  the  Federal 


Committee  on  Registered 
Apprenticeship  (FCRA) 

TIME  AND  DATE:  The  meeting  will  begin 
at  9:00  a.m.  on  Thursday,  June  15.  2000 
and  continue  until  approximately  5:00 
p  rn  The  meeting  will  reconvene  at  9:00 
am  on  Friday,  lune  16,  2000,  and 
continue  until  approximately  12:00 
noon. 

PLACE:  The  Jefferson  Room  East  of  the 
Hilton  Washington  and  Towers,  1919 
C(>nnt«:tii  ut  Ave  .  N.W..  Washington. 
DC   20009. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr 

Anthony  Swoope.  Administrator.  Office 
of  Apprenticeship  Training,  Employer 
and  Labor  .Services,  Employment  and 
Training  Administration,  U.S. 


Department  of  Labor,  Room  N-^649. 

200  Constitution  Avenue,  N.W., 

Washington,  DC.  20210.  Telephone: 

(202)  219-5921  (this  is  not  a  toll-free 

number) 

MATTERS  TO  BE  CONSIDERED:  The  agenda 

will  focus  on  the  following  topics; 

(1 )  Reports  on  the  FCRA  Work  Groups 
Marketing 

Quality 
Diversity 
Resources/Data 
Legislative 

(2)  Child  Care  Grants 

(3)  Discuss  FCRA  Recommendations 

(4)  Demonstration  of  apprenticeship 

Websites:  Partnerships 

(5)  Progress  Report  on  ATELS/BAT 

activities 
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(6)  Next  Meeting  Dates  and  Location 

(7)  Public  Comment 

STATUS:  Members  of  the  public  are 
invited  to  attend  the  proceedings. 
Individuals  with  disabilities  should 
contact  Marion  Winters  at  (202)  219- 
5921  no  later  than  June  9.  2000,  if 
special  accommodations  are  needed. 

Any  member  of  the  public  who 
wishes  to  file  written  data  or  comments 
pertaining  to  the  agenda  may  do  so  by 
sending  it  to  Mr.  Anthony  Swoope. 
Administrator.  Office  of  Apprenticeship 
Training,  Employer  and  Labor  Services, 
Employment  and  Training 
Administration,  U.S.  Department  of 
Labor.  Room  N-4649.  200  Constitution 
Avenue.  N.W..  Washington.  D.C.  20210. 
Such  submissions  should  be  sent  by 
June  9.  2000.  to  be  included  in  the 
record  for  the  meeting. 

Any  member  of  the  public  who 
wishes  to  speak  at  the  meeting  should 
indicate  the  nature  of  the  intended 
presentation  and  the  amount  of  time 
needed  by  furnishing  a  written 
statement  to  the  Designated  Federal 
official  by  June  9.  The  Chairperson  will 
announce  at  the  beginning  of  the 
meeting  the  extent  to  which  time  will 
permit  the  granting  of  such  requests. 

.Signed  at  Washington.  D.C.  on  May  26. 
2U()0. 

Raymond  L.  Bramucci. 

.-{ssistant  Serrf  tan,-  for  Employment  and 
Training. 

|FR  Doc.  00-1.3849  Filed  f.-1-OO;  8:45  am] 

BILLING  CODE  4510-3&-P 


DEPARTMENT  OF  LABOR 

Employment  Standards  Administration 

Wage  and  Hour  Division;  Minimum 
Wages  for  Federal  and  Federally 
Assisted  Construction;  General  Wage 
Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary'  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  Part  1 ,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3.  1931, 


as  amended  (46  Stat.  1494.  as  amended, 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  Part  1, 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  secretary-  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industiA'  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrar>'  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedes  decisions  thereto,  contain  no 
expiration  dates  and  are  effective  from 
their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  Parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  anv 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  Part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  and  Related 
Acts,  '  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 


Wage  Determinations.  200  Constitution 
Avenue,  N.W..  Room  S-3014, 
Washington,  DC.  20210. 

New  General  Wage  Determination 
Decision 

The  number  of  the  decisions  added  to 
the  Government  Printing  Office 
document  entitled  "General  Wage 
determinations  Issued  Under  the  Davis- 
Bacon  and  related  Acts"  are  listed  by 
Volume  and  States: 

Volume  III 

Florida 

FL000104  dun.  02.2000) 

Withdrawn  General  Wage  Determination 
Decision 

This  is  to  advise  all  interested  parties  that 
the  Department  of  Labor  is  withdrawing, 
from  the  date  of  this  notice  Cieneral  Wage 
Determination  #ND000047.  .See  #N'DO0O0.S4 

Contracts  for  which  bids  have  been  opened 
shall  not  be  affected  by  this  notice,  .Mso. 
consistent  with  29  CFR  1.6(c)(2)!i)(.'\).  when 
the  opening  of  bids  is  less  than  ten  (10)  da\s 
from  the  date  of  this  notice,  this  action  shall 
be  effected  unless  the  agenc\  finds  that  there 
is  insufficient  time  to  notify  bidders  of  the 
change  and  the  finding  is  doc  umented  in  the 
t  ontract  file. 

Modifications  to  General  Wage 
Determination  Decisions 

The  number  of  decisions  listed  in  the 
Gcnernment  Printing  Office  doc:ument 
entitled  "General  Wage  Determinations 
Issued  Under  the  Da\is-Ba(  on  and  Related 
.Acts"  being  modified  are  listed  bv  \'olume 
and  State.  Dates  of  public:ation  in  the  Federal 
Register  are  in  parentheses  following  the 
decisions  being  modified. 


\'olume  I 

.Maine 

.MEOOOOOR  Feb.  1 1 

.  2000) 

MEOOOOlOFeb.  11 

.  2000) 

ME000022  Feb  11 

.  2000) 

ME00002B  Feb.  1 1 

,  2000) 

New  Hampshire 

NHOOOOOl  Feb.  11 

.  2000) 

NHOOOOO,T  Feb.  1 1 

,  2000) 

NH000007  Feb.  11 

.  2000) 

NH000008  Feb  1 1 

. 2000) 

New  Jersey 

NIOOOOOl  Feb.  11. 

2000] 

NI000002  Feb.  11. 

2000) 

NJ000003  Feb  1 1 , 

2000) 

NI000004  Feb  11. 

2000) 

NIOOOOO.S  Feb.  11. 

2000) 

N'1000007  Feb.  1 1 . 

2000) 

NI000009  Feb  11. 

2000) 

New  York 

NY000002  Feb.  1 1 

2000) 

NY000003  Feb.  1 1 

2000) 

NY000004  Feb.  n 

2000) 

NY000005  Feb.  11 

2000) 

NY000006  Feb.  1 1 

2000) 

NY000007Feb.  11 

2000) 

NY000008  Feb.  1 1 

2000) 

NY000009  Feb.  1 1 

2000) 

NYOOOOlOFeb.  11 

2000) 

NY000012Feb.  11 

2000) 

NY000013Feb.  11. 

2000] 

35402 


Federal  Register/ Vol.  65.  No.   107 /Friday,  lune  2,  200u/ Notices 


Federal  Register/ Vol.  65,  No.  107 /Friday,  June  2.  2000 /Notices 


35403 


\'V()(KK)I4 
WOOOOl') 
WOOOOU. 
WOOOOl  H 
NV(H)001'I 
NYOOOOliO 
NYOOOO^l 
NV(K)()O^J 
NYOOOOlifi 
NVOOOO  1  I 
NY0000t7 
NYOOOO  IH 
NYOOOOt't 
NIM)0004I) 
\Y00004  1 
N'Y(«)0()4J 
NY()00()4r"i 
NY()()004H  ( 
NY 00004 'I  I 
NY000050 ( 
NYOOOO")!  ( 
NY(M)00t>0  ( 
NVOOOOhti  ( 
NYOOOO*. 7  ( 
NY000074 ( 
NY00()075  I 
NY00007H  I 
NY 0000 7 7  ( 
NY00007H ( 
NY00007't  ( 

Dislrul  lit Ciil 
DCOOOOOl ( 

MiirvlrtiKi 
MDOOOOOl 
MDOOOOOJ 
MDOOOOOH 
MDOOOOK) 
MUOOOOIJ 
MDOOOOU 
MDOOOOliS 
Ml)000040 
MI)()0004  i 
MI)0(I004H 
MDOOOOSH 

i'minsvlvaniH 
F'.\00()()07  I 
P.AOOOOJl  I 

I'.\()oooj:i  I 

l'.\0000^4  I 
l'.\00002')  I 
P.\0()00,S2  I 
Virginia 
V.XOOOOOl 
VAOOOOOi 
VAOOOOO.'i 
VAOOOOOti 
VAOOOOO') 
VA()00012 
V,\000014 

VAoooor. 

VA()00017 
V.-KOOOOIH 
VA()0()02J 
VA00002:i 
VA0()0()2<t 
V.AOOOO)  1 
VAoooo:i.) 
VAOOOO.tS 
VAOOOOHh 
VA000044 
V.XOOOOS  1 
VA()000,')2 
V,-\0000,54 

v.\oooo,')r) 


frll 

K.-h 
IVh 

Irti 

y,'h 

Kfli 
Kfh 
K.'t) 
Ki-I, 
K.'l) 

(FV't) 

(KrI) 
(Ffh, 
(K..h 

(Kfb 
(F«h, 
IKel). 

(Koh 
(Feb 
(Fi-h 


Ftil) 
F(!h 

F.!l) 


(F.^t).  I 
(Feb.  1 


Feb. 
Feb. 
Feb 
Feb. 
Feb. 
Feb 
Feb. 
Feb 
Feb. 
Feb 
Feb 
Fell 
Feb 

F.'b 
Feb 
Feb 
Feb. 
Feb 
:Feb 
IFeb. 


JOOOi 
JdOOl 
.'0001 
2000) 
20001 
20001 
2000! 
20001 
2000) 
2000) 
2000) 
2000) 
2000) 
2000) 
.  2000) 
,  2000) 
, 20001 
,  20(M)) 
,  2000) 
.  2000) 
. 2000) 
. 2000) 
, 2000) 
, 20001 
. 2000) 
,  2000) 
,  2000) 
. 2000) 
. 2000) 
,  20001 


UIIIIIliI 

Feb  11. 

(Feb  1 

(Feb  1 

IFeb.  1 

(Feb  1 

(Feb.  1 

(Feb.  1 

(Feb.  1 

(Feb.  1 

(Feb  1 

(Feb  1 

(Feb  1 


2000) 

2000) 
2000) 
2000) 
2000) 
2000) 
2000) 
2000) 
2000) 
20001 
2000) 
2000) 

20001 
2000) 
2000) 
2000) 
2000) 
2000) 

2000] 
2000) 
2000) 
2000) 
2000) 
2000) 
2000) 
2000) 
2000) 
2000) 
2000) 
2000) 
2000) 
2000) 
2000) 
2000) 
2000) 
2000) 
2000) 
2000) 
2000) 
2000) 


11. 

I  1. 

11. 
11. 

n, 

1 1. 
1 1. 

I I 

1 1, 
11. 
11, 
1 1. 
11, 
11. 
11. 
1 1, 
11. 
n. 


\'.\0000'S7  iF-'b 
V  A()000t)2  (Fi'l) 
\  .\1)000H0  IFeb 
\  AOOOOHl  IFeb 
VA00O0H4  (Feb 
V'.XOOOOH'i  1 1- ell 
\A0()00H7  (Feb 
\  VOOOOHH  (Feb 
\  .AOOOOM'I  (hell 

Vi,liimr  III 

.■M.ibHiiiti 

.XI.OOOOOH  (Fet) 
AI.(M)00  14  IF.-b 

Fliiriil.t 

Fl.OOOOl  !  IFeb 
F1.1HH)0H0  IFeb 
Fl.OOOOHl  IFeb 

l^eiitlJi  k.\ 

kYOOOOOl  (F.'b 
KY000002  (Feb 
KVOOOOOt  (Fe)) 
kY000004  (Fi'b 
KYOOOOOh (Feb 
kYU00007 (Feb 
KY00002.")  (Feb 
KYOO()027  (Feb 
kY00002H (Feb 
K.Y00002n  IFeb 
KYOOOO:in  IFeb 
KYOOOO.t'i  IFel) 
KY000044  (Fell 

Mississippi 

M.SOOOOOf  (Feb 

Ni>rth  O.iriilm.i 

NCOOOOOl IFeb   11. 
NCOOOOO.i  (Feb    11 

\'i)lunif  l\' 
(llinois 

i  1 ,00000 1 

11,000002 

ILOOOOO.t 

11.000004 

ll.OOOOO.'i 

11.0()000»> 

[L00()007 

ll.OOOOOH 

II.OOOOOM 

11,000010 

ILOOOOll 

11.000012 

ll.OOOOl.t 

11.000014 

1 1.0000  I'l 

1 1.0000  Ifi 

11.000017 

11.0000  IH 

11.000020 

11.000021 

11.000022 

IL00002i 

11.000024 

II.00(I02"> 

11.00002ti 

11.000027 

[  1. 0000  2  H 

11.00002') 

ILOOOOtO 

11.0000  11 

11.0000)2 

ILOOOOM.t 

ILoooo:34 
lLoooo:iT 
1 1.0000  :i  6 
iI.oooo:i7 


2000) 
20001 
20001 
20001 
20001 
2000) 
2000) 
2000) 
2000) 


(Fet). 

(Feb 

(Feb. 

(Feb 

(Feb, 

(Feb. 

(Feb, 

(Feb, 

(Feb 

(Feb 

(Feb 

(Feb. 

(Feb. 

(Feb 

(Feb 

(Feb 

(Feb 

(Feb. 

(Feb 

(Feb 

(Feb 

( Feb 

(Feb 

(Feb. 

(Feb. 

(Feb 

(Feb 

(Feb 

(Feb 

(F.!h 

(Feb 

(Feb. 

(Feb 

(Feb. 

(Feb. 

(Feb 


20001 
2000) 

20001 
20001 
2000) 

20001 
2000) 
2000) 
2000) 
2000) 
2000) 
2000) 
2000) 
2000) 
2000) 
2000) 
2000) 
2000) 


1 1  2000) 


2000) 
2000) 


2000) 
2000) 
2000) 
2000) 
20001 
2000) 
2000) 
2000) 
2000) 
2000) 
2000) 
2000) 
2000) 
2000) 
2000) 
2000) 
2000) 
2000) 
2000) 
2000) 
2000) 
2000) 
2000) 
2000) 
2000) 
2000) 
2000) 
2000) 
2000) 
2000) 
2000) 
2000) 
2000) 
2000) 
2000) 
2000) 


U.OOOO.'iH  (Feb  11. 
ll.OOOO.'iM  (Feb  11. 
1LIK)0040  (Feb  11. 
li.0(H)041  (Feb  11, 
11.000042  (Feb  11, 
[1.00004,1  (Feb  11, 
11.000044  (Fel)  1  1, 
11,00004,1  (Feb  11, 
I1.00004H  (Fel)  11, 
11,000047  (Feb  11, 
I1.00004H  (Feb  11, 
11,00004')  (Feb  11, 
Il.OOOOnl  (Feb  11. 
Il,0000,=i2  (Feb  11. 
ILOOOOS:)  (Feb  11, 
11,000054  (Feb  11. 
ILOOOO.T.S  (Feb,  11, 
lL00005f>  (Feb  11, 
1 1.0000 .S 7  (Feb  11, 
ILlHJOO.'iB  (Feb.  11, 
![,0000,S<)  (Feb  11, 
ILOOOOHO  (Feb,  11, 
1L000061  (Feb  11. 
11,000062  (Feb  11, 
[L0000«i.3  (Feb  11, 
1L000064  (Feb  11, 
ILOOGOa.-i  (Feb,  11, 
IL000066  (Feb,  11. 
IL000067 (Feb  11. 
11,000068  (Feb.  11, 
IL000069  (Feb,  11, 

Indiana 

INOOOOOl  (Feb,  11, 
IN000002  (Feb,  11, 
IN00000.3  (Feb  11, 
IN000004  (Feb  11, 
IN 00000. 5  (Feb  11, 
I.N000006  (Feb  11, 
IN000007  (Feb,  11, 
IN000016  (Feb,  11, 
IN000017  (Feb,  11, 
1N000018  (Feb,  11. 
1N000020 (Feb  11 
IN000021 (Feb  11 
IN00002:)  (Feb  11 
IN000047  (Feb,  11 
IN 00004 8  (Feb.  11 
IN000049  (Feb.  11 

Minnesota 

MNOOOOO.)  (Feb  1 
MNOOOOO,")  (Feb  1 
.MN000007  (Feb  1 
MN000008  (Feb  1 
MN00001,5  (Feb,  1 
MN000017  (Feb.  1 
MN000027  (Feb  1 
MN000043  (Feb.  1 
MN000045  (Feb  1 
M.N000047  (Feb  1 
.MN000037  (Feb.  1 
MN0OO0S8  (Feb.  1 
MN0000.=i9  (Feb  1 
MN000061  (Feb   1 

Ohio 

C3H000001  (Feb.  1 
OH000002  (Feb.  1 
OH000003  (Feb.  1 
OH000004  (Feb  1 
OH000008  (Feb  1 
OH000012  (Feb.  1 
OH000013  (Feb,  1 
OH000014  (Feb  1 
OH000018  (Feb,  1 
OH000023  (Feb,  1 
OH000024  (Feb,  1 
OH000026  (Feb,  1 


2000) 
2000] 
2000) 
2000) 
2000) 
2000) 
2000) 
2000) 
2000) 
2000) 
2000) 
20(K)) 
2000) 
2000) 
2000) 
2000) 
2000) 
2000) 
2000) 
2000) 
2000) 
2000) 
2000) 
2000) 
2000) 
2000) 
2000) 
2000) 
2000) 
2000) 
2000) 

2000) 

2000) 

2000) 

2000) 

2000) 

2000) 

, 2000) 

2000) 

,  2000) 

,  2000) 

,  2000) 

, 2000) 

,  2000) 

,  2000) 

,  2000) 

, 2000) 

1 ,  2000) 
1.  2000) 
1.  2000) 
1.  2000) 
1,  2000) 
1,  2000) 
1 ,  2000) 
1 , 2000) 
1,  2000) 
1.  2000) 
1.  2000) 
1.  2000) 
1,  2000) 
1,  2000) 


1,  2000) 
1 ,  2000) 
1,  2000) 
1,  2000) 
1,  2000) 
1.  2000) 
1.  2000) 
1,  2000) 
1,  2000) 
1.  2000) 
1.  2000) 
1,  2000) 


OH000027 
OH000028 
OH  0000  2  9 
OH000032 
OH000034 
OH00003,=5 
OH00003fi 
\Vis(  onsin 
\V  1 000001 
VV 1 00000  2 
VVI000003 
\VI000004 
VV1000005 
W 1 000006 
\VI000007 
\V  1000008 
VVI000009 
W 1 0000 10 

wioooon 

\VI000012 

\VI000013 

WI000014 

\VI000015 

\V  10000 16 

VVI000017 

WI000018 

\VI000019 

WI000020 

VVI000021 

WI000022 

\VI000024 

VVI000026 

WI000027 

VVI000028 

VVI000029 

VVI000030 

\VI000031 

VVI000032 

VV1000033 

WI000034 

WI000035 

WI000036 

VVI000037 

\V  100003  9 

VVI000041 

WI000049 

W 1000066 

WI000067 

VVI000068 

\VI000069 


(Feb,  11, 
(Feb,  11, 
(Feb,  11, 
(Feb.  11, 
(Feb,  11, 
(Feb,  1 1 , 
(Feb  11. 


(Feb,  11 

(Feb,  11 

(Feb,  11 

(Feb,  11 

(Feb,  11 

(Feb 

(Feb 

(Feb 

(Feb 

(Feb 

(Feb 

(Feb, 

(Feb, 

(Feb, 

(Feb, 

(Feb. 

(Feb, 

(Feb, 

(Feb 

(Feb 

(Feb,  11 

(Feb,  11 

(Feb 

(Feb 

(Feb 

(Feb 

(Feb 

(Feb 

(Feb, 

(Feb, 

(Feb, 

(Feb, 

(Feb 

(Feb 

(Feb 

(Feb 

(Feb 

(Feb, 

(Feb, 

(Feb 

(Feb 

(Feb 


,  11 

11 

11 

11 

,  11 

,  11 

,  11 

,  11 

,  11 

,  11 

,  11 

11 

11 

11 

11, 


,  11 
,  11 
,  11 

n 
,  11 
,  11 
.  11 
,  11 
,  11 

11, 

11, 
,  11. 
.  11, 
,  11, 
.  11. 
.  11. 
,  11. 

11. 
,  11. 

11. 


2000) 

2000) 

2000) 

.  2000) 

.  2000) 

,  2000) 

2000) 

2000] 

2000) 

.  2000) 

.  2000) 

.  2000) 

.  2000) 

.  2000) 

.  2000) 

.  2000) 

.  2000) 

.  2000) 

.  2000) 

.  2000) 

.  2000) 

.  2000) 

.  2000) 

.  2000) 

.  2000) 

,  2000) 

,  2000) 

. 2000) 

2000) 

2000) 

2000) 

2000) 

2000) 

2000) 

2000) 

2000) 

2000) 

2000) 

2000) 

2000) 

2000) 

2000) 

2000) 

2000) 

2000) 

2000) 

2000) 

2000) 

2000) 


X'olume  V 

Kansas 

KS000007  (Feb, 
KS000008 (Feb 
KS000009  (Feb. 
KSOOOOlO  (Feb, 
KSOOOOll  (Feb, 
KS000012  (Feb. 
KS000013  (Feb. 
KS000015  (Feb. 
KS000016  (Feb. 
KS000018  (Feb, 
KS000019  (Feb. 
KS000020  (Feb, 
KS000021  (Feb. 
KS000022  (Feb, 
KS000023  (Feb. 
KS000025  (Feb. 
KS000026  (Feb. 
KS000063  (Feb, 
KS000069  (Feb, 
KS000070  (Feb. 

Louisiana 
LA000005  (Feb. 
LA000009  (Feb. 


11,  2000) 
1 1 . 2000) 
2000) 
2000) 
2000) 
2000) 
2000) 
2000) 
2000) 
2000) 
2000) 
2000) 
2000) 
2000) 
2000) 
2000) 
2000) 
2000) 
2000) 
2000) 


L.'\000012  (Feb 
LA 0000 14  (Feb 
LA000018  (Feb 
LAOOO0,t2  (Feb 
Missouri 

.MOOOOOOl  (Feb, 
.MO000002  (Feb, 
MO000003  (Feb. 
MO000008  (Feb. 
MO000009  (Feb. 
MOOOOOlO  (Feb, 
MOOOOOll  (Feb. 
.MO000012  (Feb. 
MO000013  (Feb. 
MO000015  (Feb, 
MO000020  (Fet), 
MO000041  (Feb, 
MO000042  (Feb, 
,MO000047  (Feb. 
MO000048  (Feb, 
MO000058  (Feb, 
MO000059  (Feb. 
MO000065  (Feb, 
MO000066  (Feb. 
Nebraska 
NEOOOOOl  (Feb, 
NE000003  (Feb. 
NE000019  (Feb. 
NE000025  (Feb. 
New  Mexico 

NMOOOOOl  (Feb 
Texas 

TX000003  (Feb. 

TX000005  (Feb. 

TX000007  (Feb. 

TXOOOOlO  (Feb. 

TX000019(Feb. 

TX000033  (Feb. 

TX000034 (Feb. 

TX000037  (Feb. 

TX000053  (Feb. 

TX000054  (Feb, 

TX000055  (Feb, 

TX000059  (Feb, 

TX000060  (Feb, 

TX000061  (Feb. 

TX000063  (Feb, 

TX000069  (Feb, 

TX000081  (Feb. 

TX000083 (Feb, 


11,  2000) 
11,2000) 
n.  2000) 
11.  2000) 


2000) 
2000) 
2000) 
2000) 
2000) 
2000) 
11.  2000) 
11.  2000) 
2000) 
2000) 
2000) 
2000) 
2000) 
2000) 
2000) 
2000) 
2000) 
2000) 
2000) 


11.  2000) 
11,  2000) 
11,  2000) 
11.  2000) 

11.  2000) 


11.  2000) 

11.  2000) 

11.  2000) 

2000) 

2000) 

2000) 

2000) 

2000) 

11,  2000) 

11.  2000) 

2000) 

2000) 

2000) 

2000) 

2000) 

2000) 

2000) 

2000) 


11.  2000) 
11,  2000) 


Volume  VI 

Co)orado 

COOOOOOl  (Feb. 
CO000002  (Feb, 
CO000003  (Feb, 
CO000005  (Feb, 
CO000006  (Feb, 
CO000007  (Feb. 
CO000008  (Feb, 
CO000009  (Feb. 
COOOOOll  (Feb. 
CO000014  (Feb. 
CO000016  (Feb. 
CO000018  (Feb, 
CO000021  (Feb. 
CO000023  (Feb, 
CO000025  (Feb. 

Idaho 

IDOOOOOl  (Feb! 
ID000003  (Feb.  1 
ID000004  (Feb.  1 
ID000005  (f  eb.  1 
ID000013  (Feb,  1 
ID000014  (Feb.  1 

Montana 


11.  2000) 
11,  2000) 
11,  2000) 
1 1 ,  2000) 
11,  2000) 
11,  2000) 
11,  2000) 
11.  2000) 
11,  2000) 
11.  2000) 
11,  2000) 
11,2000) 
1 1 .  2000) 
11.  2000) 
11.  2000) 

1,  2000) 
1,  2000) 
1,2000) 
1 ,  2000) 
1,  2000) 
1,  2000) 


MTOOOOOl  (Feb,  11.  2000) 

MT000003  (Feb.  11.  2000) 

MT000004  (Feb.  11,  2000) 

MT000005  (Feb,  11,  2000) 

MT000006  (Feb,  11,  2000) 

MT000007  (Feb,  11,  2000) 

MT000008  (Feb  11.  2000) 

.MT000033  (Feb  11.  2000) 
North  Dakota 

.\D000004  (Feb.  1 1 .  2000) 

ND000005  (Feb,  11,  2000) 

ND000006  (Feb,  11.2000) 

ND000007 (Feb  11.2000) 

ND000027  (Feb.  11.  2000) 

ND000032  (Feb.  11.  2000) 

.\D000034  (Feb  11,  2000) 

.ND000041  (Feb,  11.  2000) 
Oregon 

OROOOOOl  (Feb.  11.  2000) 

OR000017  (Feb  11.  2000) 
Washington 

WAOOOOOl  (Feb  11.  2000) 

VVA000002  (Feb.  11.  2000) 

\VA000003  (Feb.  11.  2000) 

\VA000004  (Feb.  1 1 ,  2000) 

\VA000005  (Feb,  11,2000) 

WA000007  (Feb,  11,2000) 

VVA000008  (Feb.  11,  2000) 

WAOOOOll  (Feb,  11,  2000) 

\V,^000013  (Feb,  11,  2000) 
VV\oming 

\VY000008  (Feb,  1 1 .  2000) 

VVY 000009  (Feb,  1 1 ,  2000) 

\VY000023  (Feb,  11.  2000) 

Volume  III 

Arizona 

AZOOOOOl  (Feb.  11,  2000) 
AZ000002  (Feb.  11,  2000) 
.■\Z000004  (Feb  11,  2000) 
.\Z000005  (Feb,  11.  2000) 
.\Z000006  (Feb,  11.  2000) 
.■\Z000010  (Feb.  11.  2000) 
.AZOOOOll  (Feb.  11.  2000) 
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General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  mav  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General  Wage 
Determinations  Issued  Under  The  Davis- 
Bacon  and  Related  Acts."  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository- 
Libraries  and  many  of  the  1 .400 
Government  Depositor}'  Libraries  across 
the  countr\'. 

The  general  wage  determinations 
issued  under  the  Davis-Bacon  and 
related  Acts  are  available  electronicallv 
by  subscription  to  the  FedWorld 
Bulletin  Board  System  of  the  National 
Technical  Information  Ser\ice  (NTIS)  of 
the  U.S.  Department  of  Commerce  at  1- 
800-363-2068. 

Hard-copy  subscriptions  may  be 
purchased  from:  Superintendent  of 
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Documents.  US  Ccivernnient  Printing 
Office,  Washington,  DC  20402,  (202) 
512-1800. 

When  ordering  hard-copy 
subscription(s).  be  sure  to  specify  the 
State(s)  of  interest,  since  subscriptions 
may  be  ordered  for  any  or  all  of  the 
seven  .separate  volumes,  arranged  by 
State.  Subscriptions  include  an  annual 
edition  (issued  in  January  or  February) 
which  includes  all  current  general  wage 
determinations  for  the  States  covered  by 
each  volume.  Throughout  the  remainder 
of  the  year,  regular  weekly  updates  are 
distributed  to  subscribers. 

.Sj^nml  M  Washington.  D.C.  this  25th  day 
of  May  20()(). 
Carl  |.  Poleskey. 

Chiff.  Bmm  h  i>f  Construction  Wa/^e 
Dftfrminatums 

|FR  Doi    ()l)-I.<K70  Filed  5-1-00;  8:4.=>  ani| 
BILLING  CODE  4S10-27-4I 


NATIONAL  CREDTT  UNION 
ADMINISTRATION 

Sunshine  Act  Meeting 

TliyiE  AND  DATE:  1 1 :00  am,  Tuesday. 

June  B,  2000 

PLACE:  Board  Room,  7th  Floor.  Room 

7047  1775  Duke  Stnwt.  Ale.xandria,  VA 

22314-3428. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1.  Proposed  IRPS  00-1.  Amendments 
to  NClJA's  Chartering  and  Field  of 
Membership  Policies. 

2.  Request  from  a  Federal  Credit 
Union  to  Convert  to  a  Community 
Charter. 

3.  Request  from  a  Credit  LJnion  to 
Merge  into  a  Federal  Mutual  Savings 
Association. 

4.  Proposed  Rule:  Amendments  to 
Part  792,  Subparts  C  &  K.  NClJAs  Rules 
and  Regulation,  Privacy  Act. 

5.  Proposed  Rule:  Appendix  to  Part 
748.  NCUAs  Rules  and  Regulations. 
Privacy  of  Consumer  Financial 
Information. 

6.  Final  Rule:  Amenilinents  to 
Sections  716.4  and  716.7.  NCUA's  Rules 
and  Regidations.  Privacy  of  Consumer 
Financial  Information. 

7   Advance  Notic;e  of  Proposed 
Rulemaking:  Predatory  Lending 
RECESS:  1  00  p.m 

TIME  AND  DATE:  2:30  p.m..  Tuesday.  June 
6, 2000 

PUVCE:  Board  Room,  7th  Floor,  Room 
704  7  1775  Duke  Street.  Alexandria,  VA 
223  14-3428 
STATUS:  C:losed 
MATTERS  TO  BE  CONSIDERED: 

I   Field  of  Membership  Appeal. 
Closed  pursuant  to  exemptions  (8)  and 
(9)(A)(ii). 


2  One  (1)  Personnel  Matter.  Closed 
pursuant  to  exemptions  (2)  and  (6). 
FOR  FURTHER  INFORMATION  CONTACT: 
Bficky  Baker.  Secretary  of  the  Board. 
Telephone  703-518-6304. 

Becky  Baker, 

Sf(  rrtar\'  ot  thf  Board 

IKK  L)o(    0(>-l.w:<2  Filuti  .S-31-00;  10:02  am] 

BILLIMQ  COOC  7539-01 -M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

National  Endowment  for  the  Arts, 
Special  Projects  Advisory  Panel 

Pursuant  to  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463),  as  amended,  notice  is 
hereby  given  that  a  meeting  of  the 
Special  Projects  Advisory  Panel 
(Research  Section),  to  the  National 
Council  on  the  Arts  will  be  held  on  June 
12,  2000  The  committee  will  meet  from 
1:30  a.m.  to  5  p.m.  in  Room  716  at  the 
Nancy  Hanks  Center,  1100  Pennsylvania 
Avenue,  NW.  Washington,  DC  20506,  to 
assist  in  developing  parameters  for  a 
national  study  of  jazz  artists  in  four 
cities. 

The  agenda  will  tentatively  include: 
Discussion  of  the  revised  proposal  and 

additional  methodologies 
Context — landscape  for  jazz  artists  in  4 

cities 
Definitions  for  the  purpose  of  this  study: 

What  is  jazz?  What  is  a  jazz  artist? 
Criteria  for  determining  what  is  a  jazz 

artist  Response  Driven  Sampling 

(RDS)  for  interviews 
Appropriateness  of  incentives  for  RDS 
Kinds  of  analysis — context,  data, 

comparisons,  recommendations 
This  meeting  will  be  open  to  the 
public  on  a  space  available  basis.  Any 
person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and.  if 
time  allows,  may  be  permitted  to 
participate  in  the  panels  discussions  at 
the  discretion  of  the  panel  chairman  and 
with  the  approval  of  the  full-time 
Federal  emplf)yee  in  attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  AccessAbility.  National 
Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue.  NW,  Washington, 
DC  20506,  202/682-5532.  TDY-TDD 
202/682-5496.  at  least  seven  (7)  days 
prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Mr. 
Tom  Bradshaw.  Office  of  Policy 
Research  &  Analysis.  National 
Endowment  for  the  Arts.  Washington. 
DC  20506.  or  call  202/682-5527. 


Dated:  May  26.  2000. 
Kathy  Plowitz-Worden. 

Panf'l  Coordinator.  Panel  Operations. 

\ationai Endoi\menl  for  the  Arts. 

[FK  Doc.  00-1.'J6«3  Filed  6-1-00:  8:45  am) 

BILUNG  CODE  7537-01 -M 


NUCLEAR  REGULATORY 
COMMISSION 

[Doctcct  No.  50-289] 

AmerGen  Energy  Company,  LLC; 
Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulator,' 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DPR- 
50  issued  to  AmerGen  Energy  Company. 
LLC  (the  licensee),  for  operation  of  the 
Three  Mile  Island  Nuclear  Station.  Unit 
1  (TMI-1).  located  in  Dauphin  County. 
Pennsylvania. 

The  proposed  amendment  would  add 
new  Technical  Specifications  (TSs) 
3.7.2.a(ii)  and  3.7.2.h  to  address  voltage 
on  the  230  kV  (kilovolt)  grid  as  a 
precondition  of  criticality  and  to 
provide  a  time  limit  for  when  the  230 
kV  grid  voltage  is  found  to  be 
insufficient  to  support  Loss-of-Coolant 
Accident  (LOCA)  electrical  loading 
during  power  operation.  The 
application  also  requests  various  minor 
editorial  changes.  The  Bases  have  also 
been  changed  to  reflect  the  addition  of 
the  two  new  TSs  and  to  provide 
clarification  of  the  components  to  which 
surveillance  is  applicable.  The  changes 
requested  supplement  an  application 
dated  August  20.  1999.  which  were 
noticed  in  the  Federal  Register  on 
December  1.  1999  (64  FR  67334). 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954.  as  amended 
(the  Act)  and  the  Commissions 
regulations. 

The  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92.  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated:  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 


Federal  Register/ Vol,  65,  No.  107 /Friday,  June  2,  2000 /Notices 


35405 


margin  of  safety.  As  required  by  10  CFR 
50.91(a).  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

1.  The  proposed  changes  to  the  TS  3.7.2  to 
incorporate  an  action  statement  for  Post 
Contingency  grid  voltages  are  intended  to 
provide  greater  confidence  that  the  NSR 
(nuclear  safety  related)  equipment  power 
supplies  are  maintained.  The  proposed 
changes  will  enhance  the  ability  of  the 
undervoltage  protection  scheme  to  perform 
in  accordance  with  its  intended  design,  and 
will  improve  the  ability  to  respond  to  low 
grid  voltage  conditions.  Therefore,  operation 
of  the  facihty  in  accordance  with  the 
pnjposed  amendment  will  not  involve  a 
signifuant  increase  in  the  probabilitv  jof 
<)cc;urrence]  or  the  consequences  of  an 
accident  previously  evaluated  in  the  SAR 
(Safety  analysis  Report]. 

2  The  proposed  c:hanges  to  the  TS  3.7.2 
LCO  (limiting  condition  for  operation]  and 
TS  3.7  Bases  are  consistent  with  the  intended 
design  of  the  degraded  voltage  protection 
scheme  and  do  not  introduce  the  possibility 
of  any  new  failure  modes  to  the  protection 
scheme  or  the  electrical  distribution  system. 
The  proposed  changes  reduce  the  probability 
of  operation  of  the  Unit  without  sufficient 
voltages  to  NSR  loads  from  off-site  sources. 
Therefore,  operation  of  the  facility  in 
ac:cordance  with  the  proposed  changes  do  not 
create  a  possibility  of  a  new  or  different  kind 
(type]  of  accident  than  any  accident 
previously  evaluated  in  the  SAR. 

3.  The  proposed  changes  to  the  TS  3.7.2 
LCO  and  TS  3.7  Bases  are  intended  to 
provide  sufficient  time  for  the  transmission 
system  operator  to  take  appropriate  action  to 
restore  grid  voltage  levels  and  operability  of 
the  offsite  sources.  The  risk  analysis  results 
for  use  of  the  proposed  LCO  time  period  is 
such  that  there  is  only  a  small  incremental 
inc:rease  in  the  core  damage  frequency  (CDF). 
These  changes  enhance  the  current  Technical 
Specifications  by  limiting  the  unavailability 
of  the  offsite  sources  to  supply  .NSR 
equipment  during  a  LOCA.  Therefore, 
operation  of  the  facility  in  accordance  with 
the  proposed  changes  would  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 


failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  after  issuance.  The 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
inft-equently. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief.  Rules  and 
Directives  Branch.  Division  of 
Administrative  Services.  Office  of 
Administration.  U.S.  Nuclear  Regulaton,- 
Commission.  Washington,  DC  20555- 
0001,  and  should  cite  the  publication 
date  and  page  number  of  this  Federal 
Register  notice.  Written  comments  may 
also  be  delivered  to  Room  6D59.  Two 
White  Flint  North,  11545  Rockville 
Pike,  Rockville,  Maryland,  from  7:30 
a.m.  to  4:15  p.m.  Federal  workdays. 
Copies  of  written  comments  received 
may  be  examined  at  the  NRC  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington.  DC. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  July  3.  2000.  the  licensee  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street,  NW.. 
Washington.  DC.  and  accessible 
electronically  through  the  ADAMS 
Public  Electronic  Reading  Room  link  at 
the  NRC  Web  site  (http://www.nrc.gov). 
If  a  request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition;  and  the  Secretary  or  the 


designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding:  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify-  the  specific  aspect{s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  inter\-ene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy-  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  fist  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 
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Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  heai^ing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attention: 
Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street.  NW., 
Washington,  DC,  by  the  above  date.  A 
copy  of  the  petition  should  also  be  sent 
to  the  Office  of  the  General  Counsel, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  and  to 
Edward  J.  Cullen,  Ir.,  PECO  Energy 
Company,  2301  Market  Street  (S23-1), 
Philadelphia.  PA  19105.  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(iMv)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  May  22,  2000,  which 
is  available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
the  Gelman  Building.  2120  L  Street. 
NW.,  Washington.  DC.  and  accessible 
electronically  through  the  ADAMS 
Public  Electronic  Reading  Room  link  at 
the  NRC  Web  site  (http://www.nrc.gov). 

Dated  at  Rockville.  Maryland,  this  26th  day 
of  May  2000 


For  the  Nuclear  Regulatory  Commi.ssion. 
Timothy  G.  Colburn, 
Senior  Protect  Mana^fr.  Section  1.  Project 
nirectomte  I.  Division  of  Licensing  Project 
Management.  Office  of  Nuclear  Reactor 
fXegulation. 
|FR  Doc  00-13875  Filed  6-1-00;  845  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-312] 

Sacramento  Municipal  Utility  Diatrlct 
(SMUD),  Rancho  Saco  Nuclaar 
Ganarating  Plant;  Notice  of  Public 
Meeting 

The  NRC  will  conduct  a  public 
meeting  in  the  Chabolla  Community 
Center,  630  Chabolla  Avenue,  Gait, 
California,  on  June  20,  2000.  to  discuss 
SMUD  plans  to  commence 
dismantlement  and  decontamination 
activities  at  the  Rancho  Seco  Nuclear 
Generating  Station,  Herald.  California. 
The  meeting  will  begin  at  7:00  p.m., 
with  the  doors  opening  at  6:30  p.m.  The 
meeting  will  be  chaired  by  Mr.  Don 
NotoUi,  Supervisor,  County  Supervisory 
District  5,  County  of  Sacramento, 
California,  and  will  include  short 
presentations  by  the  NRC  staff  on  the 
decommissioning  process  and  NRC 
inspection  program  and  by  SMUD  on  its 
planned  decommissioning  activities. 
There  will  be  an  opportunity  for 
members  of  the  pi^lic  to  make 
comments  and  question  the  NRC  staff 
and  SMUD  representatives. 

On  November  4,  1999,  SMUD 
provided  Amendment  2  to  its  Post- 
Shutdown  Decommissioning  Activities 
Report  (PSDAR)  to  the  NRC  staff.  This 
revision  describes,  in  part,  the  licensee's 
plans  to  forego  its  initial  option  of 
hardened— SAFSTOR  (i.e.,  long-term 
safe  storage)  for  the  Rancho  Seco  facility 
to  implement  an  accelerated  schedule  of 
dismantlement  and  decontamination 
that  will  result  in  license  termination  by 
2008.  This  licensee  decision  was  made, 
in  part,  on  its  success  in  the  incremental 
decontamination  and  dismantlement  of 
the  facility  as  described  in  Amendment 
1  to  its  PSDAR  dated  January  29,  1997. 

The  NRC  staff  believes  that  the 
licensee's  decision  to  change  from 
hardened-SAFSTOR  to  full-plant 
decontamination  and  dismantlement  is 
a  significant  change  to  the  activities  and 
schedules  identified  in  the  original 
PSDAR  submitted  on  March  20,  1997. 
As  such,  the  NRC  plans  to  inform  the 
public  of  the  licensee's  new 
decommissioning  schedule  by 
conducting  a  public  meeting  at  the 
Chabolla  Community  Center  which  is  in 


the  vicinity  of  the  Rancho  Seco  facility. 
This  meeting  will  also  provide  a  forum 
for  the  public  to  gather  information  and 
ask  questions  or  make  comments. 

For  more  information,  contact  Paul  W. 
Harris.  Project  Directorate  IV  & 
Decommissioning.  Office  of  Nuclear 
Reactor  Regulation,  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
DC  20555-0001;  telephone  301-415- 
1169  or  email  at  PWHl®NRC.gov. 

The  PSDAR  is  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room  located  at  the  Gelman 
Building,  2120  L  Street.  NW, 
Washington,  DC,  and  is  accessible 
electronically  from  the  ADAMS  Public 
Library  (Amendment  2  Accession  No. 
ML993 160051)  component  on  the  NRC 
Web  site,  http://www.nrc.gov  (the 
Electronic  Reading  Room). 

Dated  at  Rockville,  Maryland,  this  26th  day 
of  May  2000. 

For  the  Nuclear  Regulatory  Commis.sion. 
Paul  W.  Harris, 

Project  Manager.  Decommissioning  Section, 
Project  Directorate  IV  fr  Decommissioning. 
Division  of  Licensing  Project  Management, 
Office  of  Nuclear  Reactor  Regulation 
|FR  Doc.  00-13876  Filed  6-1-00;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[InvMtnMnt  Company  Act  RoImm  No. 
24477:812-11644] 

UAM  Funda,  Inc.  et  al.;  Notice  of 
Application 

May  25.  2000. 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission"). 
ACTION:  Notice  of  an  application  under 
section  12(d)(l)(j)  of  the  Investment 
Company  Act  of  1940  (the  "Act") 
exempting  applicants  from  section 
12(d)(1)  of  the  Act,  under  sections  6(c) 
and  17fb)  of  the  Act  exempting 
applicants  from  section  17(a)  of  the  Act. 
and  under  section  17(d)  of  the  Act  and 
rule  1 7d-l  under  the  Act  to  permit 
certain  joint  arrangements. 

SUMMARY  OF  THE  APPLICATION:  The  order 
would  permit  certain  registered  open- 
end  investment  companies  to  use  cash 
collateral  from  seciuities  lending 
transactions  ("Cash  Collateral")  to 
purchase  shares  of  affiliated  money 
market  funds  or  affiliated  private 
investment  companies,  to  deposit  Cash 
Collateral  in  one  or  more  joint  accounts, 
and  to  pay  fees  based  on  a  share  of  the 
revenue  generated  from  securities 
lending  transactions  to  an  affiliated 
lending  agent  and  other  affiliated 
entities. 
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APPLICANTS:  UAM  Funds,  Inc.  ("Fund 
I").  UAM  Funds.  Inc.  II  ("Fund  11"), 
UAM  Funds  Trust  ("Fund  III")  (the 
"Lending  Funds").  Acadian  Asset 
Management  LLC.  Analytic  Investors. 
Inc.,  C.S.  McKee  &  Company,  Inc., 
Cambiar  Investors,  Inc.,  Chicago  Asset 
Management  Company,  Cooke  &  Bieler, 
Inc.,  Dewey  Square  Investors  Corp.. 
Dwight  Asset  Management  Company. 
Fiduciary  Management  Associates.  Inc., 
First  Pacific  Advisors  LLC.  Hanson 
Investment  Management  Company. 
Heitman/PRA  Securities  Advisors  LLC. 
Investment  Counselors  of  Maryland, 
Inc.,  JAM  Asset  Management  L.P., 
Murray  Johnstone  International  Ltd., 
NWQ  Investment  Management 
Company,  Pacific  Financial  Research. 
Inc.,  Pell  Rudman  Trust  Company.  Rice, 
Hall,  James  &  Associates,  Sirach  Capital 
Management,  Inc.,  Sterling  Capital 
Management  Company.  Thompson, 
Siegel  &  Walmsley,  Inc..  Tom  Johnson 
Investment  Management.  Inc.  and  any 
entity  controlling,  controlled  by,  or 
under  common  control  with  United 
Asset  Management  Corporation 
("UAM")  that,  in  the  future,  acts  as 
investment  adviser  to  a  Lending  Fund  or 
any  other  registered  open -end 
management  investment  company  (the 
"Investment  Advisers"),  UAM  Trust 
Company  (the  "Trust  Company"),  UAM 
Global  Securities  Lending,  Inc.  (the 
"Servicing  Agent"),  and  UAM  Fund 
Services,  Inc.  (the  "Administrator"). 

FILING  DATES:  The  application  was  filed 
on  June  4,  1999,  and  amended  on  May 
24.  2000. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 

order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
June  19,  2000.  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 

ADDRESSES:  Secretary.  SEC.  450  Fifth 
Street.  NW.,  Washington.  DC  20549- 
0609.  Applicants,  211  Congress  Street. 
Boston,  MA  02110. 

FOR  FURTHER  INFORMATION  CONTACT: 

Marilyn  Mann,  Senior  Coimsel,  at  (202) 
942-0582,  or  Mary  Kay  Freeh,  Branch 
Chief,  at  (202)  942-0564,  (Division  of 


Investment  Management,  Office  of 
Investment  Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch,  450  Fifth 
Street,  NW.,  Washington,  DC  20549- 
0102  (tel.  202-942-8090). 

Applicants'  Representations 

1.  Funds  I  and  II  are  Maryland 
corporations  registered  under  the  Act  as 
open-end  management  investment 
companies  comprised  of  multiple  series. 
Fund  III  is  a  Delaware  business  trust 
registered  under  the  Act  as  an  open-end 
management  investment  company 
comprised  of  multiple  series. 

2.  Applicants  request  that  the  order 
also  apply  to  (a)  all  other  registered 
open-end  management  investment 
companies  for  which  the  Investment 
Advisers  may  now  or  in  the  future  act 
as  investment  adviser  (the  "Fund 
Lending  Funds");  fb)  unregistered 
investment  vehicles  relying  on  section 
3(c)(1)  or  3(c)(7)  of  the  Act,  currently  in 
existence  or  proposed  to  be  formed,  and 
advised  by  a  Private  Fund  Adviser  (the 
"Private  Funds");  and  (c)  any 
investment  adviser  controlling, 
controlled  by,  or  under  common  control 
with  UAM  that,  in  the  future,  acts  as 
investment  adviser  to  a  Private  Fund 
(the  "Private  Fund  Advisers").  ^  Either 
the  Trust  Company  or  the  Administrator 
may  act  in  the  role  of  "Lending  Agent." 
as  described  below.  In  addition,  either 
the  Trust  Company  or  the  Administrator 
may  act  in  the  role  of  "Program 
Administrator."  as  described  below. 
Existing  and  future  series  of  the  Lending 
Funds  and  the  Future  Lending  Funds 
are  collectively  referred  to  as  the 
"Portfolios."  Portfolios  that  hold 
themselves  out  as  money  market  funds 
are  referred  to  as  the  "Money  Market 
Portfolios." 

3.  The  current  Investment  Advisers, 
except  JAM  Asset  Management  L.P.,  are 
wholly-owned  subsidiaries  of  UAM, 
which  is  a  holding  company 
incorporated  in  Delaware.  JAM  Asset 
Management  L.P.  is  a  limited 
partnership,  of  which  UAM  is  the  sole 
limited  partner.  Pursuant  to  an 
investment  advisory  agreement  between 
the  respective  Investment  Adviser  and 
the  respective  Lending  Fund,  on  behalf 
of  each  respective  Portfolio,  each 


'  All  registered  investment  companies, 
unregistered  investment  vehicles  and  investment 
advisers  that  currently  intend  to  rely  on  the  order 
are  named  as  applicants.  Any  Future  Lending  Fund. 
Private  Fund,  future  Investment  Adviser,  or  future 
Private  Fund  Adviser  that  relies  on  the  requested 
relief  will  do  so  only  in  compliance  with  the  terms 
and  conditions  of  the  application. 


Investment  Adviser  manages  one  or 
more  Portfolio's  investments.  Each  of 
the  Investment  Advisers  is  registered 
under  the  Investment  Advisers  Act  of 
1940  (the  "Advisers  Act")  except  Pell 
Rudman  Trust  Company,  which  is 
exempt  from  registration  pursuant  to 
section  202(a)(ll)  of  the  Advisers  Act. 

4.  The  Lending  Funds  have  each 
entered  into  a  Fund  Administration 
Agreement  with  the  Administrator, 
pursuant  to  which  the  Administrator 
provides  transfer  agent,  fund  accounting 
and  fund  administration  services  to  the 
Lending  Funds.  Chase  Manhattan  Bank. 
N.A.  is  the  custodian  of  Fund  I  and 
Fund  III.  First  Union  National  Bank  is 
the  custodian  of  Fund  II.  The  Trust 
Company,  a  wholly-ouTied  subsidiary  of 
UAM  and  a  Maryland  chartered  trust 
company,  is  exempt  from  registration  as 
an  investment  adviser  pursuant  to 
section  202(a)(ll)  of  the  Advisers  Act. 
The  Trust  Company  serves  as  Private 
Fund  Adviser  to  certain  Private  Funds. 
The  Servicing  Agent  is  an  indirect 
wholly-owned  subsidiars  of  UAM. 

5.  Each  Lending  Fund  has  the  ability 
to  increase  its  income  by  participating 
in  a  securities  lending  program  (the 
"Program  ")  under  which  it  may  lend 
portfolio  securities  to  registered  broker- 
dealers  or  other  institutional  investors 
deemed  by  its  Investment  Adviser  to  be 
of  good  standing,  which  meet  minimum 
criteria  established  by  the  board  of 
directors  or  trustees  (the  "Board")  of  the 
Lending  Funds  ("Borrowers").  The 
agreements  governing  such  loans  will 
require  that  the  loans  be  continuously 
secured  by  collateral  equal  at  all  times 
in  value  to  at  least  the  market  value  of 
the  securities  loaned.  Collateral  for  such 
loans  may  include  cash,  securities  of  the 
U.S.  Government  or  its  agencies,  or  any 
combination  of  cash  and  such  securities. 

6.  Under  the  Program,  the  Lending 
Agent,  Program  Administrator. 
Administrator  and  Servicing  Agent, 
together  or  individually  with 
unaffiliated  entities,  will  provide 
securities  lending  services  and 
administrative  services  required  for  the 
operation  of  the  Program  to  the  Lending 
Funds. 2  The  Lending  Agent  will  be 
responsible  for  soliciting  Borrowers  for 
each  Portfolio's  securities  subject  to 
criteria  established  by  the  Board  and 
guidelines  provided  by  the  Investment 
Advisers,  monitoring  daily  the  value  of 
the  loaned  securities  and  collateral,  and 
requesting  that  Borrowers  add  to  the 


^  The  personnel  who  will  provide  day-to-daj- 
lending  agency  services  to  the  Lending  Funds  do 
not  and  will  not  provide  investment  advisory 
services  to  the  Lending  Funds,  or  participate  in  any 
way  in  the  selection  of  the  portfolio  securities  or 
other  aspects  of  the  management  of  the  Lending 
Funds 
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collateral  when  required  by  the  loan 
arrangements.  The  Lending  Agent  will 
contract  with  the  Servicing  Agent  to 
provide  product  development  support, 
including  information  about  Borrowers 
and  securities  lending  market  data. 

7.  In  transactions  in  which  the 
collateral  consists  of  U.S.  Government 
securities  or  letters  of  credit,  the 
Lending  Agent  will  negotiate  on  behalf 
of  the  Lending  Fund  a  lending  fee  to  b« 
paid  by  the  Borrower  to  the  Lending 
Fund.  In  transactions  in  which  the 
collateral  consists  of  cash,  the  Lending 
Fund,  instead  of  receiving  a  separate 
lending  fee.  receives  a  portion  of  the 
return  earned  on  the  investment  of  the 
Cash  Collateral  by  or  under  the 
direction  of  the  Lending  Fund's 
Investment  Adviser.  Depending  on  the 
arrangements  negotiated  with  the 
Borrower  by  the  Lending  Agent,  a 
percentage  of  the  return  on  the 
investment  of  the  Cash  Collateral  may 
be  remitted  on  behalf  of  the  Lending 
Fund  to  the  Borrower. 

8.  Under  the  Program,  it  is  proposed 
that  the  Lending  Funds  pay.  and  that 
the  Lending  Agent.  Program 
Administrator.  Administrator,  and 
Servicing  Agent  accept,  fees  based  on  a 
share  of  the  revenues  generated  from 
securities  lending  transactions  for  the 
Lending  Funds.  The  Program 
Administrator  and/or  the  Administrator 
will  maintain  accounting  and  financial 
records  for  the  Portfolios  of  the  Lending 
Funds  that  participate  in  the  Program, 
and  assist  with  communications  and 
instructions  by  and  among  the  Lending 
Funds,  the  Investment  Advisers. 
Borrowers,  and  the  managers  and  other 
personnel  of  the  various  investment 
vehicles  in  which  the  Cash  Collateral 
will  be  invested. 

9.  Each  of  the  Lending  Funds  will 
enter  into  a  Securities  Lending  Program 
Administration  Agreement  with  the 
Program  Administrator.  Services 
provided  to  the  Lending  Funds  under 
this  agreement  include:  monitoring  the 
Program  to  ensure  that  loans  are  effected 
in  accordance  with  the  instructions  of 
each  Investment  Adviser;  maintaining 
financial  and  accounting  records; 
communicating  instructions  by  and 
among  the  Lending  Funds,  Investment 
Advisers  and  third  parties;  reviewing 
market  prices  of  securities,  daily  reports 
of  outstanding  loan  activity,  collateral 
reinvestment  and  month-end  security 
position  reports. 

10.  The  Program  Administrator  will 
enter  into  a  Securities  Lending  Record 
Administration  Agreement  with  the 
Administrator,  pursuant  to  which  the 
Program  Administrator  delegates  certain 
of  its  recordkeeping  obligations  under 
the  Securities  Lending  Program 


Administration  Agreement  to  the 
Administrator.  The  Administrator  will 
be  compensated  under  that  agreement 
based  on  a  share  of  the  securities 
lending  program  administration  fees 
received  by  the  Program  Administrator 
from  the  Lending  Funds. 

11.  The  Lending  Agent  will  enter  into 
an  Administrative  Services  Agreement 
with  the  Servicing  Agent  pursuant  to 
which  the  Servicing  Agent  will  assist  in 
identification  of  prospective  Borrowers, 
analyzing  the  creditworthiness  of 
prospective  Borrowers,  identifying 
strategies  for  reinvestment  of  cash 
collateral  consistent  with  the 
Investment  Advisers'  instructions,  and 
provide  research  about  industry  trends 
and  developments,  and  analyses  of  the 
economy  as  it  may  affect  the  Program. 
Under  the  applicable  agreement,  the 
vServicing  Agent  will  be  compensated 
based  on  a  share  of  the  fees  received  by 
the  Lending  Agent  from  the  Lending 
Funds. 

12.  Applicants  proposed  that  each  of 
the  Portfolios  of  the  Lending  Funds  (the 

investing  Portfolios'")  use  Cash 
Collateral  to  purchase  shares  of  the 
Money  Market  Portfolios.  By  investing 
C^sh  Collateral  in  the  Money  Market 
Portfolios,  the  Investing  Portfolios  are 
expected  to  reduce  their  transaction 
costs,  create  more  liquidity,  enjoy 
greater  returns  and  fiirther  diversify 
their  holdings 

13.  Applicants  also  propose  that  the 
Investing  Portfolios  use  Cash  Collateral 
to  purchase  shares  of  beneficial  interest, 
common  stock  or  other  units  of 
beneficial  ownership  ("Shares  ")  issued 
by  the  Private  Funds.  An  Investment 
Adviser  or  other  entity  under  common 
control  with  an  Investment  Adviser, 
such  as  the  Trust  Company,  will  serve 
as  the  trustee  or  other  manager 
(■"Trustee")  of  the  Private  Funds.  In 
addition,  a  Private  Fund  Adviser  will 
serve  as  investment  adviser  to  the 
Private  Funds.  An  affiliated  person  of  an 
Investment  Adviser  may  provide 
administrative,  accounting,  transfer 
agent  and  other  services  to  the  Private 
Funds.  Private  Funds  utilized  in  the 
Program  may  operate  as  a  money  market 
portfolio  and  comply  with  the 
requirements  of  rule  2a-7  under  the  Act. 
Private  Funds  that  do  not  comply  with 
rule  2a-7  will  be  short-term  fixed 
income  funds  with  an  average  portfolio 
maturity  of  no  more  than  365  days.  Each 
Private  Fund  will  offer  daily  redemption 
of  Shares  at  the  current  net  asset  value 
per  share.  The  Private  Funds  will  not 
impose  anv  sales  load  or  redemption  or 
distribution  fees. 

14.  Applicants  also  propose  to  deposit 
Cash  Collateral  in  one  or  more  joint 
trading  accounts  or  subaccounts  ("Joint 


Accounts")  with  their  custodian  bank  or 
another  unaffiliated  custodian  or  sub- 
custodian approved  by  the  Boards  of  the 
Lending  Funds  (the  "Custodians").  The 
daily  balance  of  the  Joint  Accounts  will 
be  invested  in:  (a)  Repurchase 
agreements  "collateralized  fully"  (as 
defined  in  rule  2a-7  under  the  Act);  ^  (b) 
interest  bearing  or  discounted 
commercial  paper,  including  dollar 
denominated  commercial  paper  of 
foreign  issuers;  and  (c)  any  other  short- 
term  taxable  or  tax-exempt  money 
market  instruments,  including  variable 
rate  demand  notes,  that  constitute 
"Eligible  Securities"  (as  defined  in  rule 
2a-7  under  the  Act)  (collectively, 
"Short-Term  Investments  "). 

15.  Any  repurchase  agreements 
entered  into  through  a  Joint  Account 
will  comply  with  Investment  Company 
Act  Release  No.  13005  (February  2, 
1983)  and  any  other  existing  and  future 
staff  positions  taken  by  the  SEC  and  the 
staff  by  rule,  release,  letter  or  otherwise 
relating  to  repurchase  agreement 
transactions.  In  the  event  that  the  SEC 
or  the  staff  sets  forth  guidelines  with 
respect  to  other  Short-Term 
Investments,  all  such  investments  made 
through  the  Joint  Accounts  will  comply 
with  those  guidelines.  All  purchases 
through  the  Joint  Accounts  will  comply 
with  all  present  and  future  SEC  and  staff 
positions  relating  to  the  investment  of 
Cash  Collateral  in  connection  with 
securities  lending  activities. 

16.  Investing  Portfolios  will  invest 
through  a  Joint  Account  only  to  the 
extent  that,  regardless  of  the  Joint 
Accounts,  they  would  desire  to  invest  in 
short-term  liquid  investments  that  are 
consistent  with  their  respective 
investment  objectives,  policies  and 
restrictions.  An  Investing  Portfolios 
decision  to  use  a  Joint  Account  will  be 
based  on  the  same  factors  as  its  decision 
to  make  any  other  short-term  liquid 
investment. 

17.  The  Investment  Advisers  will  be 
responsible  for  providing  guidelines  to 
the  Program  Administrator  or  the 
Administrator  for  investing  funds  held 
by  the  Joint  Accounts,  and.  in 
conjunction  with  the  Program 
Administrator  or  the  Administrator, 
establishing  accounting  and  control 
procedures,  operating  the  Joint 
Accounts  in  accordance  with  the 
procedures  discussed  below,  and 
ensuring  fair  treatment  of  the  Investing 
Portfolios.  The  Investment  Advisers  will 


'Thn  Investing  Portfolios  will  not  enter  into 
hoU)-in-riisl(><h"  repurchase  aRre«ments  in  which 
the  (  ounlnrparty  or  one  of  its  affiliated  persons  may 
have  possession  of.  or  control  over,  the  collateral 
siib|e<  t  to  the  agreements  except  in  instances  when 
I  ash  IS  ret:eived  very  late  in  the  business  day  or 
would  otherwise  be  unavailable  for  investment. 


not  participate  monetarily  in  the  Joint 
Accounts. 

18.  The  applicants  request  relief  to 
permit:  (a)  The  Investing  Portfolios  to 
use  Cash  Collateral  to  purchase  and 
redeem  shares  of  the  Money  Market 
Portfolios  and  each  Money  Market 
Portfolio  to  sell  shares  to,  and  redeem 
such  shares  from  the  Investing 
Portfolios;  (b)  the  Investing  Portfolios  to 
i-.se  Cash  Collateral  to  purchase  and 
redeem  Shares  of  the  Private  Funds  and 
the  Private  Funds  to  sell  Shares  to  the 
Investing  Portfolios  and  redeem  Shares 
from  the  Investing  Portfolios;  (c)  the 
Investing  Portfolios  to  deposit  Cash 
Collateral  in  the  Joint  Accounts;  and  (d) 
the  Lending  Funds  and  Future  Lending 
Funds  to  pay,  and  the  Lending  Agent. 
Prngram  Administrator.  Administrator 
and  Servicing  Agent  to  accept,  fees 
based  on  a  share  of  the  revenue 
generated  from  securities  lending 
transactions  for  services  provided  by  the 
lending  Agent,  program  Administrator. 
Administrator  and  Servicing  Agent. 

Applicants'  Legal  Analysis 

A.  Investment  of  Cash  Collateral  in 
Money  Market  Portfolios  and  Private 
Funds 

1.  Section  12(d)(1)(A)  of  the  Act 
provides  that  no  registered  investment 
company  may  acquire  securities  of 
another  investment  company 
representing  more  than  3%  of  the 
acquired  company"s  outstanding  voting 
stock,  more  than  5%  of  the  acquiring 
company's  total  assets,  or,  together  with 
the  securities  of  other  investment 
companies,  more  than  10%  of  the 
acquiring  companys  total  assets. 
Section  12(d)(l){B')  provides  that  no 
registered  open-end  investment 
company  may  sell  its  securities  to 
another  investment  company  if  the  sale 
will  cause  the  acquiring  company  to 
own  more  than  3%  of  the  acquired 
company's  voting  stock,  or  if  the  sale 
will  cause  more  than  10%  of  the 
acquired  company's  voting  stock  to  be 
owned  bv  investment  companies. 

2.  Section  12  (d)(1)  (J)  of  the  Act 
provides  that  the  SEC  may  exempt  any 
person  or  transaction  from  any 
provision  of  section  12(d)(1)  if  and  to 
the  extent  that  the  exemption  is 
consistent  with  the  public  interest  and 
the  protection  of  investors. 

3.  Applicants  request  an  exemption 
under  section  12(d)(l)(J)  to  permit  each 
Investing  Portfolio  to  use  Cash 
Collateral  to  acquire  shares  of  a  Money 
Market  Portfolio  in  excess  of  the  hmits 
imposed  by  section  12(d)(1)(A)  if  the 
Act.  Applicants'  proposed  also  would 
permit  the  Money  Market  Portfolios  to 
sell  their  securities  to  an  Investing 
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Portfolio  in  excess  of  the  percentage 
limitation  in  section  12(d)(l(B). 
Applicants  represent  that  no  Money 
Market  Portfolio  will  acquire  seciarities 
of  any  other  investment  company  in 
excess  of  the  limits  contained  in  section 
12(d)(1)(A)  of  the  Act. 

4.  Applicants  state  that  none  of  the 
abuses  meant  to  be  addressed  by  section 
12(d)(1)  of  the  Act  is  created  by" the 
proposed  investment  of  Cash  Collateral 
in  Money  Market  Portfolios.  Applicants 
further  state  that  access  to  the  Money 
Market  Portfolios  will  enhance  each 
Investing  Portfolio's  ability  to  manage 
and  invest  Cash  Collateral.  Applicants 
represent  that  the  proposed  arrangement 
will  not  result  in  an  inappropriate 
layering  of  fees  because  the  Money 
Market  Portfolios  will  not  charge  a  sales 
load,  redemption  fee.  distribution  fee 
adopted  in  accordance  with  rule  12b-l 
under  the  Act  or  service  fee  (as  defined 
in  rule  2830(b)(9)  of  the  National 
Association  of  Securities  Dealers,  Inc. 
Conduct  Rules  ("NASD  Conduct 

Rules  ")). 

5.  Sections  17(a)(1)  and  17(a)(2)  of  the 
Act  prohibit  an  affiliated  person  of  a 
registered  investment  company,  or  any 
affiliated  person  of  the  affiliated  person, 
acting  as  principal,  from  selling  any 
security  to,  or  purchasing  any  security 
from,  the  registered  investment 
company.  Section  2(a)(3)  of  the  Act 
defines  an  "affilated  person  "  of  another 
person  to  include:  Any  person  directly 
or  indirectly  controlling,  controlled  by. 
or  under  common  control  with,  the 
other  person;  and.  in  the  case  of  an 
investment  company,  its  investment 
adviser.  Control  is  defined  in  section 
2(a)(9)  of  the  Act  to  mean  '"the  power  to 
exercise  a  controlling  influence  over  the 
management  of  policies  of  a  company, 
unless  such  power  is  solely  the  results 
of  an  official  position  with  such 
company."  Because  the  Lending  Funds 
share  a  common  Board,  each  Portfolio  of 
the  Lending  Funds  may  be  deemed  to  be 
under  common  control  with  each  of  the 
other  Portfolios  of  the  Lending  Funds. 

In  addition,  an  Investment  Adviser 
serves  as  investment  adviser  to  each  of 
the  Investment  Portfolios  and  the 
Money  Market  Portfolios,  each  such 
Investment  Adviser  could  be  deemed  to 
control  the  Portfoho  it  advises,  and  the 
Investment  Advisers  are  imder  common 
control.  Therefore,  the  Investing 
Portfolios  and  the  Money  Market 
Portfolios  could  be  deemed  to  be  under 
common  control  and  each  Investing 
Portfolio  is  an  affiliated  person  of  each 
Money  Market  Portfolios.  Accordingly, 
the  sale  of  shares  of  the  Money  Market 
Portfolios  to  the  Investing  Portfolios, 
and  redemption  of  such  shares  by  the 


Investing  Portfolios,  is  prohibited  under 
section  17(a). 

6.  Because  the  Trust  Company,  an 
Investment  Adviser,  an  entity  under 
common  control  with  an  Investment 
Adviser  or  a  Private  Fund  Adviser  will 
serve  as  Private  Fund  Adviser  or  Trustee 
to  each  Private  Fund,  and  each  entity 
could  be  deemed  to  control  the  Private 
Fund,  the  Private  Fund  and  each 
Lending  Fund  could  be  deemed  to  be 
under  common  control.  Therefore,  the 
sale  or  redemption  by  a  Private  Fund  of 
its  Shares  to  or  from  the  Lending  Funds 
is  prohibited  by  section  17(a). 

7.  Section  17'(b)  of  the  Act  authorizes 
the  SEC  to  exempt  a  transaction  from 
section  17(a)  of  the  Act  if  the  terms  of 
the  proposed  transaction,  including  the 
consideration  to  be  paid  or  received,  are 
reasonable  and  fair  and  do  not  involve 
overreaching  on  the  part  of  any  person 
concerned,  and  the  proposed 
transaction  is  consistent  with  the  policy 
of  each  registered  investment  company 
concerned  and  with  the  general 
purposes  of  the  Act. 

8.  Section  6(c)  of  the  Act  authorizes 
the  SEC  to  exempt  any  person  or 
transaction  from  any  provision  of  the 
Act  if  the  exemption  is  necessar\'  or 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  bv  the  policy  and  provisions  of 
the  Act. 

9.  Applicants  request  an  order  under 
sections  6(c)  and  17(b)  of  the  Act  to 
permit  the  In\'esting  Portfolios  to  use 
Cash  Collateral  to  purchase  shares  of  the 
Money  Market  Portfolios  and  Shares  of 
the  Private  Funds  and  to  permit  the 
redemption  of  the  shares  or  Shares. 
Applicants  maintain  that  the  terms  of 
the  proposed  transactions  are  reasonable 
and  fair  because  the  Investing  Portfolios 
will  be  treated  like  any  other  investors 
in  the  Money  Market  Portfolios  and 
Private  Funds,  and  will  purchase  and 
sell  shares  of  the  Money  Market 
Portfolios  and  Shares  of  the  Private 
Funds  on  the  same  terms  and  on  the 
same  basis  as  all  other  shareholders  of 
the  Money  Market  Portfolios  and  Private 
Funds.  Applicants  assert  that  the 
proposed  transactions  comply  with  each 
Portfolios  investment  restrictions  and 
poUcies.  Applicants  state  that  Cash 
Collateral  of  an  Investing  Portfolio  that 

is  a  Money  Market  Portfolio  will  not  be 
used  to  acquire  Shares  of  any  Private 
Fund  that  does  not  comply  with  rule 
2a-7  under  the  Act.  Applicants  further 
sate  that  the  investment  of  Cash 
Collateral  will  comply  with  all  present 
and  futiu-e  SEC  and  staff  positions 
concerning  securities  lending. 
Applicants  also  state  that  the  Private 
Funds  will  comply  with  the  major 
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substantive  provisions  of  the  Act, 
including  the  prohibitions  against 
affiliated  transactions,  leveraging  and 
i.ssuing  senior  .securities,  and  rights  of 
redemption. 

10  Section  17(d)  of  the  Act  and  rule 
17(1-1  under  the  Act  prohibit  any 
affiliated  person  or  principal 
underwriter  for  a  registered  investment 
company,  or  any  affiliated  person  of 
such  a  person  or  principal  underwriter, 
acting  as  principle,  from  effecting  any 
transaction  in  connection  with  any  joint 
enterprise  or  other  joint  arrangement  or 
profit  sharing  plan  in  which  the 
investment  company  participates, 
without  an  order  of  the  SEC. 

11  Applicants  state  that  the  Investing 
Portfolios  (by  purchasing  and  redeeming 
shares  of  the  Money  Market  Portfolios 
and  Shares  of  the  Private  Funds),  the 
Investment  Advisers  (by  managing  the 
assets  of  the  Investing  Portfolios 
invested  in  the  Money  Market  Portfolios 
and  Private  Funds  and  by  managing  the 
assets  of  the  Money  Market  Portfolios), 
the  Investment  Advisers,  Private  Fund 
Advi.ses,  and  Trust  Company  and  their 
affiliated  companies  (by  managing  the 
as.sefs  of,  and  providing  other  services 
to,  the  Private  Funds),  the  Lending 
Agent,  Program  Administrator, 
.Servicing  Agent,  and  Administrator  (by 
facilitating  the  investment  of  Cash 
('ollateral  of  the  Investing  Portfolios  in 
the  MonfW  Market  Portfolios  and  Private 
Funds),  an  the  Money  Market  Portfolios 
(by  selling  shares  to  and  redeeming 
Shares  from  the  Inve.sting  Portfolios) 
could  he  deemed  to  be  partuipants  in  a 
joint  enterprise  or  other  joint 
arrangement  within  the  meaning  of 
section  17(d)  of  the  Act  and  rule  17ti- 

1  under  the  A(  t  Applicants  request  an 
order  in  accordance  with  section  17(d) 
and  rule  17d-l  to  permit  certain 
transactions  incident  to  investments  in 
the  Money  Market  Portfolios  and  the 
Private  Funds. 

12  Under  rule  17d-l.  in  passing  on 
applicants  for  orders  under  section 
17(d).  the  SEC  considers  whether  the 
company's  participation  in  the  joint 
enterprise  is  consistent  with  the 
provisions,  policies,  and  purposes  of  the 
Act.  and  the  extent  to  which  the 
participation  is  on  a  basis  different  from 
or  less  advantageous  than  that  of  other 
participants.  Appli<:ants  submit  that  the 
proposed  transactions  meet  these 
standards. 

i;i.  Applicants  state  that  the 
investment  by  the  Investing  Portfolios  in 
shares  of  the  Money  Market  Portfolios 
and  Shares  of  the  Private  Funds  will  be 
on  the  same  basis  and  will  be 
indistinguishable  from  any  other 
shareholder  account  maintained  by  the 
Money  Market  Portfolios  and  Private 


Funds.  Applicants  also  maintain  that,  to 
the  extent  any  of  the  Investing  Portfolios 
invests  in  the  Money  Market  Portfolios 
and  Private  Funds  as  proposed,  each 
Investing  Portfolios  will  participate  on  a 
fair  and  reasonable  basis  in  the  returns 
and  expenses  of  the  Money  Portfolios 
and  Private  Funds. 

B.  Investments  in  foint  Trading 
Accounts 

1.  As  noted  above,  section  17(d)  and 
rule  17d-l  generally  prohibit  joint 
transactions  involving  registered 
investment  companies  and  certain  of 
their  affiliates  unless  the  SEC  has 
approved  the  tran.saction.  Applicants 
state  that  the  Investing  Portfolios  may  be 
considered  "affiliated  persons"  because 
they  may  be  deemed  to  be  under  the 
control  of  the  Investment  Advisers, 
which  are  under  common  control. 
Applicants  state  that  the  Investing 
Portfolios,  by  participating  in  the  Joint 
Accounts,  and  the  Investment  Advisers. 
Program  Administrator  and 
Administrator,  by  managing  the  Joint 
Accounts,  could  be  deemed  to  be  "joint 
participants  "  in  a  transaction  within  the 
meaning  of  section  17(d)  In  addition, 
applicants  state  that  each  Joint  Account 
could  b«!  deemed  to  be  a  "joint 
enterprise  or  other  joint  arrangement" 
within  the  meaning  of  rule  17d-l. 

2  Applicants  sunmit  that  the 
proposed  Joint  .Xccounts  meet  the 
criteria  of  rule  17d-l  for  issuance  of  an 
order  Applicants  assert  that  no 
Investing  Portfolio  would  be  in  a  less 
favorable  position  than  any  other 
Investing  Portfolio  as  a  result  of 
participating  in  the  Joint  Accounts.  Each 
Investing  Portfolio's  liability  on  any 
Short-Tenn  Investment  will  be  limited 
to  its  intenist  in  the  Short-Term 
Investment  Applicants  also  assert  that 
the  proposed  operation  of  the  Joint 
Accounts  will  not  resuh  in  any  conflicts 
of  interest  among  any  of  the  Inve.sting 
Portfolios,  Investment  Advisers, 
Program  Administrator  or 
Administrator. 

.3  Applicants  state  that  the  operation 
of  the  joint  Ai;counts  could  result  in 
certain  btmefits  to  the  Investing 
Portfolios  The  Investing  Portfolios  may 
earn  a  higher  rate  of  return  on 
investments  through  the  Joint  Accounts 
relative  to  the  returns  they  could  earn 
individually.  Under  most  market 
conditions,  applicants  assert,  it  is 
possible  to  negotiate  a  rate  of  return  on 
larger  investments  that  is  higher  than 
the  rate  available  on  smaller 
investments.  In  addition,  applicants 
state  that  the  enhanced  purchasing 
power  available  through  a  Joint  Account 
may  increase  the  number  of  dealers 
willing  to  enter  into  Short-Term 


Investments  with  the  Investing 
Portfolios  and  may  reduce  the 
possibility  that  an  Investing  Portfolio's 
Cash  Collateral  would  remain 
uninvested.  Finally,  the  Joint  Accounts 
may  result  in  certain  administrative 
efficiencies  and  lessen  the  potential  for 
error  by  reducing  the  number  of  trade 
tickets  and  cash  wires  that 
counterparties,  the  Custodian  and  the 
Investment  Advisers  must  process. 

C.  Payment  of  Lending  Agent  Fees  to  the 
Lending  Agent.  Program  Administrator. 
Administrator  and  Servicing  Agent 

1.  Applicants  state  that  each  of  the 
Lending  Agent,  the  Program 
Administrator,  the  Administrator,  and 
the  Ser\'icing  Agent,  as  an  entity  under 
common  control  with  the  Investment 
Advisers  to  the  Lending  Funds,  is  an 
affiliated  person  of  an  affiliated  person 
of  the  Lending  Funds.  Applicants 
further  state  that  a  lending  agent 
agreement  between  the  Lending  Funds 
and  the  Lending  Agent,  an 
administrative  services  agreement 
between  the  Lending  Funds  and  the 
Program  Administrator,  an 
administrative  services  agreement 
between  the  Program  Administrator  and 
the  Administrator,  and  an 
administrative  and  research  services 
agreement  between  the  Lending  Agent 
and  the  Ser\icing  Agent,  under  which 
compensation  is  based  on  a  share  of  the 
revenue  generated  by  the  Program,  may 
be  a  joint  enterprise  or  other  joint 
arrangement  or  profit  sharing  plan 
within  the  meaning  of  section  17(d)  and 
rule  17d-l.  Consequently,  applicants 
request  an  order  to  permit  the  Lending 
Agent.  Program  Administrator. 
Administrator  and  Servicing  Agent  to 
receive  a  portion  of  the  revenue 
generated  by  the  Program. 

2.  Applicants  propose  that  each 
Lending  Fund  adopt  the  following 
procedures  to  ensure  that  the  proposed 
fee  arrangement  and  the  other  terms 
governing  the  relationship  with  the 
Lending  Agent,  the  Program 
Administrator,  the  Administrator  and 
the  Servicing  Agent  will  meet  the 
standards  of  rule  1 7d-l : 

(a)  In  connection  with  the  approval  of 
the  Lending  Agent  as  lending  agent  and 
the  Program  Administrator  and/or  the 
Administrator  as  administrator  and  the 
Servicing  Agent  as  provider  of 
administrative  and  research  services  for 
the  Program  and  implementation  of  the 
proposed  fee  arrangement,  a  majority  of 
the  Board  of  the  Lending  Fund 
(including  a  majority  of  the  directors  or 
trustees  who  are  not  "interested 
persons  "  of  the  Lending  Fund  within 
the  meaning  of  the  Act  (the 
"disinterested  directors"JJ  will 
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determine  that:  (i)  Each  of  the  contracts 
between  the  Lending  Funds  and  the 
Lending  Agent,  between  the  Lending 
Funds  and  the  Program  Administrator, 
between  the  Program  Administrator  and 
the  Administrator,  and  between  the 
Lending  Agent  and  the  Servicing  Agent 
is  in  the  best  interests  of  the  Lending 
Fund  and  its  shareholders;  (ii)  the 
services  to  be  performed  by  the  Lending 
Agent,  Program  Administrator, 
Administrator  and  the  Servicing  Agent 
are  appropriate  for  the  Lending  Fund; 
(iii)  the  nature  and  quality  of  the 
services  provided  by  the  Lending  Agent. 
Program  Administrator,  Administrator 
and  Servicing  Agent  are  at  least  equal  to 
those  provided  by  others  offering  the 
same  or  similar  services  for  similar 
compensation;  and  (iv)  the  fees  for  the 
Lending  Agent's,  Program 
Administrator's,  Administrator's  and 
Servicing  Agent's  services  are  fair  and 
reasonable  in  light  of  the  usual  and 
customary  charges  imposed  by  others 
for  services  of  the  same  nature  and 
quality. 

(b)  Each  Lending  Fund's  respective 
contract  withe  the  Lending  Agent  for 
lending  agent  services,  the  Program 
Administrator  for  program 
administration,  and  the  Program 
Administrator's  contract  with  the 
Administrator  for  administrative 
services  and  the  Lending  Agent's 
contract  with  the  Servicing  Agent  for 
related  research  and  administrative 
services,  will  be  reviewed  annually  and 
will  be  approved  for  continuation  only 
if  a  majority  of  the  Board  of  the  Lending 
Fund  (including  a  majority  of  the 
disinterested  directors)  makes  the 
findings  referred  to  paragraph  (a)  above. 

(c)  In  coiuiection  with  the  initial 
implementation  of  an  arrangement 
whereby  the  Lending  Agent  will  be 
compensated  as  lending  agent,  the 
Program  Administrator  and/or  the 
Administrator  will  be  compensated  as 
administrator  and  the  Servicing  Agent 
will  be  compensated  for  administrative 
and  research  services  based  on  a 
percentage  of  the  revenue  generated  by 
a  Lending  Fund's  participation  in  the 
Program,  the  Board  will  obtain  at  least 
three  competing  quotes  from 
independent  entities  providing  Lending 
Agent,  Program  Administrator, 
Administrator  and  Servicing  Agent 
services  as  a  package,  to  assist  the  Board 
in  making  the  findings  referred  to  in 
paragraph  (a)  above. 

(d)  The  Board,  including  a  majority  of 
the  disinterested  directors,  will  (i)  at 
each  regxdar  quarterly  meeting 
determine,  on  the  basis  of  reports 
submitted  by  the  Lending  Agent,  that 
the  loan  transactions  during  the  prior 
quarter  were  conducted  in  compliance 


with  the  conditions  and  procedures  set 
forth  in  the  application  and  (ii)  review 
no  less  frequently  than  annually  the 
conditions  and  procedures  set  forth  in 
the  application  for  continuing 
appropriateness. 

(e)  Each  Lending  Fund  will  (i) 
maintain  and  preserve  permanently  in 
an  easily  accessible  place  a  written  copy 
of  the  procediu^s  and  conditions  (and 
modifications  thereto)  described  in  the 
application  or  otherwise  followed  in 
connection  with  lending  securities 
pursuant  to  the  Program  £ind  (ii) 
maintain  and  preserve  for  a  period  of 
not  less  than  six  years  from  the  end  of 
the  fiscal  year  in  which  any  loan 
transaction  pursuant  to  the  Program 
occurred,  the  first  two  years  in  an  easily 
accessible  place,  a  written  record  of 
each  loan  transaction  setting  forth  a 
description  of  the  security  loaned,  the 
identity  of  the  person  on  the  other  side 
of  the  loan  transaction,  the  terms  of  the 
loan  transaction,  and  the  information  or 
materials  upon  which  a  determination 
was  made  that  each  loan  was  made  in 
accordance  with  the  procedures  set 
forth  above  and  the  conditions  to  the 
application. 

Applicants'  Conditioiis 

Applicants  agree  that  any  order 
granting  the  requested  relief  will  be 
subject  to  the  following  conditions: 

A.  General 

1 .  The  securities  lending  program  of 
each  Lending  Fund  will  comply  with  all 
present  and  future  applicable  guidelines 
of  the  SEC  and  its  staff  regarding 
securities  lending  arrangements. 

2.  Each  Lending  Fund,  Future 
Lending  Fund  and  Private  Fund  that 
relies  on  the  order  will  be  advised  by  an 
Investment  Adviser  or  Private  Fund 
Adviser  controlling,  controlled  by  or 
under  common  control  with  UAM. 

3.  Before  a  Lending  Fund  may 
participate  in  the  Program,  a  majority  of 
the  Board  (including  a  majority  of  the 
disinterested  directors)  of  the  Lending 
Fimd  will  approve  the  Lending  Fund's 
participation  in  the  Program.  The  Board 
of  each  Lending  Fund  will  evaluate  the 
Program  and  its  results  no  less 
frequently  than  annually  and  a  majority 
of  the  Board  (including  a  majority  of  the 
disinterested  directors)  will  determine 
that  investing  Cash  Collateral  in  any  of 
the  Money  Market  Portfolios,  the  Private 
Funds  and/or  Joint  Accounts  is  in  the 
best  intersts  of  the  shareholders  of  the 
Lending  Fund. 

B.  Private  Funds 

1 .  Investment  in  Shares  of  a  Private 
Fund  by  a  particular  Lending  Fund  will 


be  consistent  with  the  Lending  Fund's 
investment  objectives  and  policies. 

2.  A  money  market  Lending  Fund  that 
complies  with  rule  2a-7  under  the  Act 
will  not  invest  its  Cash  Collateral  in  a 
Private  Fimd  that  does  not  comply  with 
the  requirements  of  rule  2a-7. 

3.  Snares  of  a  Private  Fund  will  not 
be  subject  to  a  sales  load,  redemption 
fee  or  asset-based  sales  charge  or  service 
fee  (as  defined  in  rule  2830(b)(9)  of  the 
NASD  Conduct  Rules). 

4.  The  Private  Funds  will  comply  as 
to  each  investment  series  with  the 
requirements  of  sections  17(a),  (d).  and 
(e),  and  18  of  the  Act  as  if  the  Private 
Fund  were  a  registered  open-end 
investment  company.  With  respect  to  all 
redemption  requests  made  by  a  Lending 
Fund,  the  Private  Fund  will  comply 
with  section  22(e)  of  the  Act.  The 
Private  Fund  Adviser  will,  subject  to 
approval  by  the  Trustee,  adopt 
procedures  designed  to  ensure  that  the 
Private  Fund  complies  with  sections 
17(a),  (d)  and  (e),  18.  and  22(e)  of  the 
Act.  The  Private  Fund  Adviser  will  also 
periodically  review  and  periodically 
update  as  appropriate  the  procedures 
and  will  maintain  books  and  records 
describing  the  procedures,  and  maintain 
the  records  required  by  rules  31a- 
1(b)(1),  31a-l(b)(2)(ii)'  and  31a-l(b)(9) 
under  the  Act.  All  books  and  records 
reqiiired  to  be  made  pursuant  to  this 
condition  will  be  maintained  and 
preserved  for  a  period  of  not  less  than 
six  years  from  the  end  of  the  fiscal  year 
in  which  any  transaction  occurred,  the 
first  two  years  in  an  easily  accessible 
place,  and  will  be  subject  to 
examination  by  the  SEC  and  the  staff. 

5.  The  net  asset  value  per  share  with 
respect  to  Shares  of  a  Private  Fimd  will 
be  determined  separately  for  each 
Private  Fund  by  dividing  the  value  of 
the  assets  belonging  to  that  Private 
Fund,  less  the  liabilities  of  that  Private 
Fund,  by  the  number  of  Shares 
outstanding  with  respect  to  that  Private 
Fund. 

6.  Each  Lending  Fund  will  purchase 
and  redeem  Shares  of  a  Private  Fund  as 
of  the  same  time  and  at  the  same  price, 
and  will  receive  dividends  and  bear  its 
proportionate  share  of  expenses  on  the 
same  basis,  as  other  shareholders  of  a 
Private  Fimd.  A  separate  account  will  be 
established  in  the  shareholder  records  of 
a  Private  Fund  for  the  account  of  each 
Lending  Fund. 

7.  Private  Funds  will  not  acquire 
securities  of  any  investment  company  in 
excess  of  the  limits  contained  in  section 
12(d)(1)(A)  of  the  Act. 

8.  Each  Private  Fund  that  operates  as 
a  money  market  portfolio  and  uses  the 
amortized  cost  method  of  valuation,  as 
defined  in  rule  2a-7  under  the  Act,  will 
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comply  with  rule  2a-7  Each  such 
Private  Fund  will  value  its  shares,  as  of 
the  close  of  business  on  each  business 
day.  using  the  amortized  cost  method  to 
determine  its  net  asset  value  per  share 
Each  such  Private  Fund  will  adopt  the 
monitoring  procedures  described  in  rule 
2a-7(c)(7)  and  the  Private  Fund  Adviser 
will  comply  with  these  procedures  and 
take  any  other  action  as  are  required  to 
be  taken  pursuant  to  these  prtK:edures. 

C.  Affiliated  Money  Market  Funds 

1 .  Shares  of  the  Money  Market 
Portfolios  sold  to  and  redeemed  by  the 
Investing  Portfolios  will  not  be  subject 
to  a  sales  load,  redemption  fee. 
distribution  fee  under  a  plan  adopted  in 
accordance  with  rule  12b-l  under  the 
1940  Act,  or  service  fee  (as  defined  in 
rule  2830(b)(9)  of  the  NASD  Conduct 
Rules). 

2.  Investment  of  Cash  Collateral  in 
shares  of  the  Money  Market  Portfolios 
will  be  in  accordance  with  each 
Investing  Portfolio's  respective 
investment  restrictions  and  will  be 
consistent  with  each  Investing 
Portfolio's  policies  as  set  forth  in  its 
prospectus  and  statement  of  additional 
information. 

3.  The  Money  Market  Portfolios  shall 
not  acquire  .securities  of  any  other 
investment  company  in  excess  of  the 
limits  contained  in  section  12(d)(l)(A] 
of  the  Act. 

D  Joint  Accounts 

1   One  or  more  Joint  Accounts  will  \w 
established  on  behalf  of  the  Lendinj^ 
Funds  as  separate  cash  accounts  into 
which  a  Lending  Fund  may  deposit 
daily  all  or  a  portion  of  its  Cash 
(Collateral  The  Joint  Accounts  mav  hv 
established  with  one  or  more 
custodians,  and  more  than  one  Joint 
Account  may  be  established  with  a 
custodian.  The  Joint  Accounts  will  not 
be  distinguishable  from  any  other 
accounts  maintained  by  the  Lending 
Funds  at  their  custodian  except  that 
monies  from  the  Lending  Funds  will  be 
deposited  in  the  Joint  Accounts  on  a 
commingled  basis.  The  Joint  Accounts 
will  not  have  a  separate  existence  and 
will  not  have  indicia  of  a  separate  legal 
entity.  The  sole  function  of  the  Joint 
Accounts  will  be  to  provide  a 
convenient  way  of  aggregating 
individual  tran.sactions  that  would 
otherwise  require  daily  management  bv 
the  Investment  Advisers  of  C^sh 
Collateral. 

2.  If  a  Lending  Fund  wishes  to 
participate  in  a  Joint  Account  that  will 
be  maintained  by  a  custodian  other  than 
its  regular  custodian,  the  Lending  Fund 
will  appoint  that  custodian  as  its  sub- 
custodian for  the  limited  purpo.se  of:  (a) 


Receiving  and  disbursing  cash;  (b) 
holding  any  Short-Term  Investment 
purchased  by  the  Joint  account;  and  (c) 
holding  any  collateral  received  from  a 
transaction  effected  through  the  Joint 
Account.  Any  Lending  Fund  that 
appoints  a  sub-custodian  will  have 
taken  all  necessary  actions  to  authorize 
that  entity  as  its  legal  custodian, 
including  all  actions  required  under  the 
Act. 

3.  Assets  in  the  Joint  Accounts  will  be 
invested  in  one  or  more  of  the  following 
Short-Term  Investments,  as  determined 
by  the  Investment  Advisers:  (a) 
Repurchase  agreements  "collateralized 
fully  "  (as  defined  in  rule  2a-7  under  the 
Act);  (b)  interest-bearing  or  discounted 
commercial  paper,  including  dollar- 
denominated  commercial  paper  of 
foreign  issuers;  and  (c)  any  other  short- 
term  taxable  and  tax-exempt  money 
market  instruments,  including  variable 
rate  demand  notes,  that  constitute 
"eligible  securities"  (as  defined  in  rule 
2a-7  under  the  Act).  Short-Term 
Investments  that  are  repurchase 
agreements  would  have  a  remaining 
maturity  of  60  days  or  less  as  calculated 
in  accordance  with  rule  2a-7  under  the 
Act.  Cash  Collateral  in  a  Joint  Account 
would  be  invested  in  Short-Term 
Investments  that  have  a  remaining 
maturity  of  397  days  or  less,  as 
calculated  in  accordance  with  rule  2a-7 
under  the  Act.  No  Lending  Fund  will  be 
permitted  to  invest  in  a  Joint  AccoUhf 
unless  the  Short-Term  Investments  in 
that  Joint  Account  will  comply  with  the 
investment  policies  and  guidelines  of 
that  Lending  Fund. 

4.  All  assets  held  by  the  Joint 
Accounts  will  be  valued  on  an 
amortized  cost  basis  to  the  extent 
permitted  by  applicable  SEC  or  staff 
releases,  rules,  letters,  or  orders. 

5.  Each  participating  Lending  Fund 
valuing  its  net  assets  in  reliance  on  rule 
2a-7  under  the  Act  will  u.se  the  average 
maturity  of  the  instruments  in  the  Joint 
Account  in  which  the  Lending  Fund  has 
an  interest  (determined  on  a  dollar- 
weighted  basis)  for  the  purpose  of 
computing  its  average  portfolio  maturity 
with  respect  to  its  portion  of  the  assets 
held  in  a  Joint  Account  on  that  day. 

h.  In  order  to  ensure  that  there  will  be 
no  opportunity  for  any  Lending  Fund  to 
use  any  part  of  a  balance  of  a  Joint 
.Account  credited  to  another  Lending 
Fund,  no  Lending  Fund  will  be  allowed 
to  create  a  negative  balance  in  any  Joint 
Account  for  any  reasjon.  Each  Lending 
Fund  will  be  permitted  to  draw  down 
its  entire  balance  in  a  Joint  Account  at 
any  time,  provided  that  the  Investment 
Adviser  determines  that  such  draw- 
down will  have  no  significant  adverse 
impact  on  any  other  Lending  Fund 


participating  in  that  Joint  Account.  Each 
Lending  Fund's  decision  to  invest  in  a 
Joint  Account  will  be  solely  at  its 
option,  and  no  Lending  Fund  will  be 
obligated  to  invest  in  a  Joint  Account  or 
to  maintain  any  minimum  balance  in  a 
Joint  Account.  In  addition,  each 
Lending  Fund  will  retain  the  sole  rights 
of  ownership  to  any  of  its  assets 
invested  in  a  Joint  Account,  including 
interest  payable  on  such  assets  invested 
in  the  Joint  Account. 

7.  The  Investment  Advisers  will  be 
responsible  for  investing  funds  held  by 
the  Joint  Accounts.  The  Administrator 
or  Program  Administrator  will 
administer  the  Joint  Accounts  in 
accordance  with  the  standards  and 
procedures  established  by  the  directors 
or  trustees  of  the  Lending  Funds  as  part 
of  its  duties  under  the  existing  or  any 
future  administrative  contract  with  the 
Lending  Funds.  The  Administrator,  the 
Program  Administrator  and  the 
Investment  Advisers  will  not  receive 
additional  or  separate  fees  for  advising 
or  administering  the  Joint  Accounts. 

8.  The  administration  of  the  Joint 
Accounts  will  be  within  the  fidelity 
bond  coverage  required  by  section  1 7(g) 
of  the  Act  and  rule  1 7g-l  under  the  Act. 

9.  The  Board  of  each  Lending  Fund 
will  adopt  procedures  pursuant  to 
which  the  Joint  Accounts  will  operate, 
which  will  be  reasonably  designed  to 
provide  that  the  requirements  of  this 
application  will  be  met.  Each  Board  will 
make  and  approve  such  changes  as  it 
deems  necessary'  to  ensure  that  such 
procedures  are  followed.  In  addition, 
the  Board  of  each  Lending  Fund  will 
determine,  no  less  frequently  than 
annually,  that  the  Joint  Accounts  have 
been  operated  in  accordance  with  the 
adopted  procedures  and  will  only 
permit  a  Lending  Fund  to  continue  to 
participate  therein  if  it  determines  that 
there  is  a  reasonable  likelihood  that  the 
Lending  Fund  and  its  shareholders  will 
benefit  from  its  continued  participation. 

10.  Each  Investing  Portfolio  of  a 
lending  fund  will  participate  in  a  Joint 
Account  on  the  same  basis  as  any  other 
Investing  Portfolio  of  a  Lending  Fund  in 
conformity  with  its  respective 
fundamental  investment  objectives, 
policies,  and  restrictions.  Any  Investing 
Portfolio  of  a  Future  Lending  Fund  that 
participates  in  a  Joint  Account  will  be 
required  to  do  so  on  the  same  terms  and 
conditions  as  the  existing  Investing 
Portfolios  of  the  Lending  Funds. 

1 1 .  Any  Short-Term  Investments 
made  through  the  Joint  Accounts  will 
satisf>'  the  investment  criteria  of  all 
Lending  Funds  participating  in  that 
investment. 

12.  Each  Lending  Fund's  investment 
in  a  Joint  Account  will  be  documented 
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daily  on  its  books  and  on  the  books  of 
its  custodian.  The  Investment  Adviser 
and  the  custodian  of  each  participating 
Lending  fund  will  maintain  records 
documenting,  for  any  given  day,  each 
Lending  Fund's  aggregate  investment  in 
a  Joint  Account  and  each  Lending 
Fund's  pro  rata  share  of  each  investment 
made  through  such  Joint  Account.  The 
records  for  each  such  Lending  Fund 
shall  be  maintained  in  conformity  with 
section  31  of  the  Act  and  the  rules  and 
regulations  thereunder. 

13.  Every  Lending  Fund  participating 
in  the  Joint  Accounts  will  not 
necessarily  have  its  Cash  Collateral 
invested  in  every  Short-Term 
Investment.  However,  to  the  extent  that 
a  Lending  Fund's  Cash  Collateral  is 
applied  to  a  particular  Short-Term 
Investment,  the  Lending  Fund  will 
participate  in  and  own  its  proportionate 
share  of  such  Short-Term  Investment, 
and  any  income  earned  or  accrued 
thereon,  based  upon  the  percentage  of 
such  investment  purchased  with  monies 
contributed  by  the  Lending  Fund. 

14.  Short-Term  Investments  held  in  a 
Joint  Account  generally  will  not  be  sold 
prior  to  maturity  unless:  (a)  The 
Investment  Adviser  believes  the 
investment  no  longer  presents  minimal 
credit  risk:  (b)  the  investment  no  longer 
satisfies  the  investment  criteria  of  all 
Lending  funds  participating  in  the 
investment  because  of  a  credit 
downgrading  or  otherwise;  or  (c)  in  the 
case  of  a  repurchase  agreement,  the 
counterpart  defaults.  The  Investment 
Adviser  may,  however,  sell  any  Short- 
Term  Investment  (of  a  fractional  portion 
thereof)  on  behalf  of  some  or  all 
participating  Lending  Funds  prior  to  the 
maturity  of  the  investment  if  the  cost  of 
such  transactions  will  be  home  solely 
by  the  selling  Lending  Funds  and  the 
transaction  will  not  adversely  affect 
other  Lending  Funds  participating  in 
that  Joint  Account.  In  no  case  will  an 
early  termination  by  less  than  all 
participating  Lending  Funds  be 
permitted  if  it  would  reduce  the 
principal  amount  or  yield  received  by 
other  Lending  funds  in  a  particular  Joint 
Account  or  otherwise  adversely  affect 
the  other  participating  Lending  Funds. 
Each  Fund  participating  in  a  Joint 
Account  will  be  deemed  to  have 
consented  to  such  sale  and  partition  of 
the  investments  in  the  Joint  Account. 

15.  Short-Term  Investments  held 
through  a  Joint  Account  will  a 
remaining  maturity  of  more  than  seven 
days,  as  calculated  pursuant  to  rule  2a- 
7  under  the  Act,  will  be  considered 
illiquid  and  subject  to  the  restriction 
that  the  lending  Fund  may  not  invest 
more  than  15%,  or  in  the  case  of  a 
money  market  fund,  more  than  10%  (or 


such  other  percentage  as  set  forth  by  the 
SEC  from  time  to  time)  of  its  net  assets 
in  illiquid  securities,  if  the  Investment 
Adviser  cannot  sell  the  instrument,  or 
the  lending  Fund's  fractional  interest  in 
such  instnmients,  pursuant  to  the 
preceding  condition. 

E.  Payment  of  Fees  to  the  Lending 
Agent,  Program  Administrator, 
Administrator  and  Servicing  Agent 

1.  The  approval  of  each  Lending 
Fund's  Board,  including  a  majority  of 
the  disinterested  directors,  shall  be 
required  for:  the  initial  and  subsequent 
approvals  of  the  Lending  Agent's  service 
as  lending  agent;  for  the  Program 
Administrator's  and  the  Administrator's 
services  as  administrator,  and  for  the 
Servicing  Agent's  research  and  other 
services,  respectively,  for  each  Lending 
Fund  pursuant  to  the  Program;  for  the 
institution  of  all  procedures  relating  to 
the  Program  as  it  relates  to  each  lending 
Fund;  and  for  any  periodic  review  of 
loan  transactions  for  which  the  lending 
Agent  acted  as  lending  agent  pursuant 
to  the  program  and  the  Program 
Administrator,  and/or  Administrator 
provided  services  as  administrator  and 
the  Servicing  Agent  provided  research 
and  other  services. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
|FR  Doc.  00-13779  Filed  b-1-00;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-42829;  File  No.  SR-SCCP- 
00-03] 

Self-Regulatory  Organizations;  Stock 
Clearing  Corporation  of  Philadelphia; 
Notice  of  Filing  and  Immediate 
Effectiveness  of  a  Proposed  Rule 
Change  Providing  a  Credit  to 
Specialists 

May  25.  2000. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
May  8,  2000,  the  Stock  Clearing 
Corporation  of  Philadelphia  ("SCCP") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  II.  and  III  below,  which  items 
have  been  prepared  primarily  by  SCCP. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 


proposed  rule  change  from  interested 
parties. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  purpose  of  the  proposed  rule 
change  is  to  provide  a  credit  of  $.20  per 
trade  to  specialists  trading  equities 
through  the  Philadelphia  Stock 
Exchange  Automated  Communication 
and  Execution  ("PACE")  System.^  This 
credit  will  be  effective  on  Jime  1 .  2000. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 

In  its  filing  with  the  Commission, 
SCCP  included  statements  concerning 
the  purpose  of  and  statutory'  basis  for 
the  proposed  rule  change.  "The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
SCCP  has  prepared  summaries,  set  forth 
in  sections  (A).  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements.  3 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

SCCP  has  exceeded  its  budgetar\' 
volume  projects  this  year  and  has  thus 
generated  revenue  far  in  excess  of  its 
budget.  SCCP  anticipates  that  this  trend 
will  continue.  Thus,  in  order  to  address 
this  situation,  the  proposed  credit 
would  apply  to  specialists,  who  have 
generated  much  of  this  revenue,  that 
trade  through  the  PACE  System. 
Specifically,  specialists  that  clear 
through  SCCP  are  the  principal  client 
base  upon  which  SCCP  relies  to  cover 
its  expenses.  For  instance,  PACE  trades 
represent  approximately  90  percent  of 
the  volume  SCCP  processes.  Therefore. 
SCCP  proposes  to  credit  S.20  per  trade 
to  specialists  using  the  PACE  System. 
This  credit  will  be  applied  to  the  fees  of 
specialists  trading  through  the  PACE 
System  and  will  be  effective  on  June  1 . 
2000. 

SCCP  believes  that  the  proposed  rule 
change  is  consistent  with  Section 
17A(b)(3)(D)  of  the  Act"  which  requires 
that  the  rules  of  a  registered  clearing 
agency  provide  for  equitable  allocation 
of  reasonable  dues.  fees,  and  other 
charges  for  services  which  it  provides  to 
its  participants. 


115U.S.C.  78s(b)(l). 


2  PACE  is  a  real  time  order  routing  and  execution 
system. 

3  The  Commission  has  modified  parts  of  these 
statements. 

M5l'.S.C.  -8q-l(b)(3)(D). 
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IBj  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

SCCP  does  not  believe  that  the 
proposed  rule  change  will  impo.se  any 
inappropriate  burden  on  competition 

(C)  Self-Regulatory-  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

No  written  comments  have  been 
solicited  or  received. 

m.  Date  of  EffiBctiveness  of  the 
Propowd  Rule  Chan^  and  Timing  for 
Conuniaaion  Action 

Because  the  foregoing  rule  change 
establishes  or  changes  a  due,  fee,  or 
other  charge  imposed  by  SCCP,  it  has 
become  effective  pursuant  to  Section 
19(b)(3)(A)(ii)  of  the  Act  "^  and  Rule  19b- 
4(e)(2)  thereunder.**  At  any  time  within 
sixty  days  of  the  filing  of  the  proposed 
rule  change,  the  Commission  may 
summarily  abrogate  such  rule  change  if 
it  appears  to  the  Commission  that  such 
action  is  necessarv'  or  appropriate  in  the 
public  interest,  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  purposes  of  the  Act 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submi.ssions 
should  file  six  copies  theret)f  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NVV  . 
Washington.  DC.  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.(].  352,  will  bv 
available  for  inspection  and  cllpvi^^  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street.  N.W., 
Washington,  DC.  20549  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  SCCP,  All 
submissions  should  refer  to  File  No 
SR-SCCP-00-03  and  should  be 
submitted  by  June  23.  2000. 


For  the  Commission  by  the  Division  of 
MarikPt  Regulalidn.  pursuant  to  delegated 
aulhonlv 

Margaret  H.  McFarland, 

Ih'piitv  Sftrt'tan' 

|I"K  U()(    1)0-1)780  Kilfd  t.-l-(K):  845  am] 
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DEPARTMENT  OF  STATE 
[Put>lk;Notto««3313] 

U.S.  Advisory  Commission  on  Public 
Diplomacy;  Notlcs  of  Mseting 

The  U.S.  Advisory  Commission  on 
Public  Diplomacy,  reauthorized 
pursuant  to  P.L.  106-113  (H.R.  3194. 
Consolidated  Appropriations  Act.  2000). 
will  meet  on  Thursday.  June  15,  2000  in 
Room  600.  301  4th  St.,  SW,  Washington, 
DC.  from  2:00pm  to  3:00pm. 

The  Commission  will  discuss  its 
plans  for  assessing  the  consolidation  of 
USIA  into  the  State  Department  and  the 
effef:tiveness  of  U.S.  public  diplomacy 
in  the  former  Soviet  Union. 

Members  of  the  general  public  may 
attend  the  meeting,  though  attendance 
of  public  members  will  be  limited  to  the 
seating  available.  Access  to  the  building 
is  controlled,  and  individual  building 
passes  are  required  for  all  attendees 
Persons  who  plan  to  attend  should 
contact  David  ].  Kramer.  Executive 
Dire<:tor,  at  (202)  619-4463. 

Dali'd   .Vlav  .to.  2000 

David  |.  Kramer, 

t:\ri  iitnr  Din'ctor.  l!.S.  Advisory- 
f.i(;ri;ru>s«>n  on  PuhU(  Diploniarv. 
l)ffHir1ii}iril  (jl  Stair 

|FRD(«    00-1)871  Filfil  B-  1-00;  8:45  anil 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

(USCG  2000-7373] 

Guktollnes  for  Assessing  Merchant 
Mariners'  Proficiency  Through 
Demonstrations  of  SIcllls  for  Ratings 
Forming  Psrt  of  a  Navigational  Watch 

AGENCY:  Coast  Cuard,  DOT 
ACTION:  Notice  of  Availability  and 
Request  for  comments. 


■•CSC   78s(b)(.l)(.M(il). 
"I7(:KR  240  l<tl)— »(.!|(2) 


SUMMARY:  The  Coast  Cuard  announces 
the  availability  of.  and  seeks  public 
comments  on.  the  national  performance 
measures  proposed  here  for  use  as 
guidelines  when  mariners  demonstrate 
their  proficiency  in  skills  for  ratings 
forming  part  of  a  navigational  watch.  A 


n7CFR200  30-.l(a)(12) 


working  group  of  the  Merchant  Marine 
Personnel  Advisorv  Committee 
(MERPAC)  developed  and 
recommended  national  performance 
measures  for  this  proficiency.  The  Coast 
Guard  has  adapted  the  measures 
recommended  by  MERPAC. 

DATES:  Comments  and  related  material 
must  reach  the  Docket  Management 
Facility  on  or  before  August  1,  2000. 

ADDRESSES:  Please  identify  your 
comments  and  related  material  bv  the 
docket  number  of  this  rulemaking 
(USCG  2000-7373).  Then,  to  make  sure 
they  enter  the  docket  just  once,  submit 
them  by  just  one  of  the  following  means: 

(1)  By  mail  to  the  Docket  Management 
Facility,  U.S.  Department  of 
Transportation,  room  PL— 401,  400 
Seventh  Street  SW.,  Washington,  DC 
20590-0001. 

(2)  By  delivery  to  room  PL-401  on  the 
Plaza  level  of  the  Nassif  Building,  400 
Seventh  Street  SW..  Washington.  DC, 
between  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
The  telephone  number  is  202-366- 
9329. 

(3)  By  fax  to  the  Docket  Management 
Facility  at  202-493-2251. 

(4)  Electronically  through  the  Web 
Site  for  the  Docket  Management  System 
at  http://dms.dot.gov. 

The  Docket  Management  Facility 
maintains  the  public  docket  for  this 
Notice.  Comments  and  related  material 
received  from  the  public,  as  well  as 
documents  mentioned  in  this  Notice, 
will  become  part  of  this  docket  and  will 
be  available  for  inspection  or  copying  at 
room  PL-401  on  the  Plaza  level  of  the 
Nassif  Building.  400  Seventh  Street 
SW..  Washington,  DC,  between  9  a.m. 
and  5  p.m..  Monday  through  Friday, 
except  Federal  holidays.  You  mav  also 
find  this  docket  on  the  Internet  at  http:/ 
/dms.dot.gov. 

The  measures  proposed  here  are  also 
available  from  Mr.  Mark  Gould. 
Maritime  Personnel  Qualifications 
Division,  Office  of  Operating  and 
Environmental  Standards.  Commandant 
(C^MSO-1).  U.S.  Coast  Guard 
Headquarters,  telephone  202-267-0229. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

questions  on  this  Notice  or  on  the 
national  performance  measures 
proposed  here,  write  or  call  Mr.  Mark 
Gould  where  indicated  under 
ADDRESSES.  For  questions  on  viewing  or 
submitting  material  to  the  docket,  call 
Dorothy  Walker,  Chief.  Dockets, 
Department  of  Transportation, 
telephone  202-366-9329. 

SUPPLEMENTARY  INFORMATION: 
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What  Action  Is  the  Coast  Guard 
Taking? 

Table  A-II/4  of  the  Code 
accompanying  the  treaty  on  Standards 
of  Training,  Certification  and 
Watchkeeping  for  Seafarers  (STCW), 
1978,  as  amended  in  1995,  articulates 
qualifications  for  merchant  mariners' 
attaining  the  minimum  standard  of 
competence  for  ratings  forming  part  of 
a  navigational  watch.  The  Coast  Guard 
tasked  MERPAC  with  referring  to  the 
Table,  modifying  and  specifying  it  as  it 
deemed  necessary,  and  reconmiending 
national  performance  measures.  The 
Coast  Guard  has  adapted  the  measures 
recommended  by  MERPAC  and  is 
proposing  them  now  for  use  as 
guidelines  when  assessing  mariners' 
proficiency  in  skills  for  ratings  forming 
part  of  a  navigationed  watch. 

Here  follow  the  five  skills  that  a 
mariner  must  demonstrate  respecting 
ratings  forming  part  of  a  navigational 
watch,  with  an  example  of  a 
Performance  Condition,  a  Performance 
Behavior,  and  four  Performance 
Standards  for  one  of  those  five  skills: 

Five  Skills:  Use  magnetic  and  gyro- 
compasses; Respond  to  standard  rudder 
orders  (hard  right  [starboard]  or  left 
(port);  ease  the  rudder;  midships;  shift 
your  rudder:  meet  her;  steady  as  she 
goes;  and  steer  on  the  range);  Change 
over  from  automatic  pilot  to  hand 
steering;  Discharge  certain 
responsibilities  of  the  lookout  (reporting 
sounds,  lights  and  objects);  and  Know 
watch  procedures  that  contribute  to  a 
safe  watch  (relief,  maintenance  and 
handover). 

The  Performance  Condition  for  the 
skill  entitled,  "Change  over  from 
automatic  pilot  to  hand  steering"  is:  At 
sea  speed,  when  hearing  the  command, 
"Put  the  steering  into  hand  steering, 
*   *   *."  This  calls  for,  in  the  case  of  this 
skill,  one  Performance  Behavior. 

The  Performance  Behavior  for  the 
same  skill  is:  The  candidate  will  change 
the  steering  mode  from  automatic  pilot 
to  hand  steering.  This  calls  for,  in  the 
case  of  this  skill,  four  Performance 
Standards. 

The  Performance  Standards  for  the 
same  skill  are:  Repeat  order;  Switch  the 
steering  mode  from  automatic  pilot  to 
hand  steering;  Test  that  the  new  steering 
mode  is  responding;  and  State,  "She's  in 
hand  steering." 

If  the  mariner  properly  meets  all  of 
the  Performance  Standards,  he  or  she 
passes  the  practical  demonstration.  If  he 
or  she  fails  to  properly  carry  out  any  of 
the  Performance  Standards,  he  or  she 
fails  the  demonstration. 


Why  Is  the  Coast  Guard  Taking  This 
Action? 

The  Coast  Guard  is  taking  this  action 
to  comply  with  STCW,  as  amended  in 
1995  and  incorporated  into  domestic 
law  at  46  CFR  parts  10,  12,  and  15  in 
1997.  Guidance  from  the  International 
Maritime  Organization  on  shipboard 
assessments  of  proficiency  suggests  that 
Parties  develop  standards  and  measures 
of  performance  for  practical  tests  as  part 
of  their  programs  for  training  and 
assessing  seafarers. 

How  May  I  Participate  in  This  Action? 

You  may  participate  in  this  action  by 
submitting  comments  and  related 
material  on  the  national  performance 
measures  proposed  here.  (Although  the 
Coast  Guard  does  not  seek  public 
comment  on  the  measures 
recommended  by  MERPAC,  as  distinct 
from  the  measures  proposed  here,  those 
measures  are  available  on  the  hitemet  at 
the  Homepage  of  MERPAC,  http:// 
wrww.uscg.mil/hq/g-m/advisory/ 
merpac/merpac.htm.)  These  measures 
are  available  on  the  Internet  at  http:// 
dms.dot.gov.  They  are  also  available 
from  Mr.  Mark  Gould  where  indicated 
under  ADDRESSES.  If  you  submit  written 
comments  please  include — 

•  Your  name  and  address; 

•  The  docket  number  for  this  Notice 
[USCG  2000-7373); 

•  The  specific  section  of  the 
performance  measures  to  which  each 
comment  applies;  and 

•  The  reason  for  each  comment. 
You  may  mail,  deliver,  fax,  or 

electronically  submit  your  comments 
and  related  material  to  the  Docket 
Management  Facility,  using  an  address 
or  fax  number  listed  in  ADDRESSES. 
Please  do  not  submit  the  same  comment 
or  material  more  than  once.  If  you  mail 
or  deliver  your  comments  and  material, 
they  must  be  on  8V2  by  11-inch  paper, 
and  the  quality  of  the  copy  should  be 
clear  enough  for  copying  and  scanning. 
If  you  mail  your  comments  and  material 
and  would  like  to  know  whether  the 
Docket  Management  Facility  received 
them,  please  enclose  a  stamped,  self- 
addressed  postcard  or  envelope.  The 
Coast  Guard  will  consider  all  comments 
and  material  received  during  the  60-day 
comment  period. 

Once  we  have  considered  all 
comments  emd  related  material,  we  will 
publish  a  final  version  of  the  national 
performance  measures  for  use  as 
guidelines  by  the  general  public. 
Individuals  and  institutions  assessing 
the  competence  of  mariners  may  refine 
the  final  version  of  these  measures  and 
develop  innovative  alternatives.  If  you 
vary  from  the  final  version  of  these 


measures,  however,  you  must  submit 
your  alternative  to  the  National 
Maritime  Center  for  approval  by  the 
Coast  Guard  under  46  CFR  10.303(e) 
before  you  use  it  as  part  of  an  approved 
course  or  training  program. 

Dated:  May  16.  2000. 
Howard  L.  Hime, 

Acting.  Director  of  Standards. 

[FR  Doc.  00-13869  Filed  6-1-00;  8:45  am] 

BILUNG  CODE  4810-1S-f 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

RTCA  Program  Management 
Committee;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisor>-  Committee  Act  (Pub. 
L.  92-463,  U.S.C.  Appendix  2),  notice  is 
hereby  given  for  Program  Management 
Committee  (PMC)  meeting  to  be  held 
June  20,  2000,  starting  at  9  a.m.  The 
meeting  will  be  held  at  RTCA.  Inc..  140 
Connecticut  Avenue.  NW..  Suite  1020, 
Washington.  DC  20036. 

The  agenda  will  include:  (1)  Welcome 
and  Introductions;  (2)  Review  and 
Approve  Summary  of  Previous  Meeting; 
(3)  Consider  and  Approval  Publication 
of:  (a)  Final  Draft.  Requirements 
Specification  for  Avionics  Computer 
Resource  (RTCA  Paper  No.  131-00/ 
SC182-105),  prepared  by  SC-182:  (b) 
Final  Draft,  Minimum  Human  Factors 
Standards  for  Air  Traffic  Services 
Provided  Via  Data  Communications 
Utilizing  the  Aeronautical 
Telecommunications  Network  (ATN), 
Builds  I  and  L\  (RTCA  Paper  No.  132- 
00/SC194-021),  prepared  by  SC-194;  (4) 
Review  Action  Item  00-04.  Update  on 
NEXCOM;  (5)  Discuss  SC-159  Work 
Program — GNSS  Application  to  Airport 
Surface  Operations;  (6)  Discuss 
Document  Production;  (7)  Other 
Business;  (8)  Date  and  Location  of  Next 
Meeting;  (9)  Closing. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  1140  Connecticut  Avenue, 
NW.,  Suite  1020.  Washington.  DC 
20036;  (202)  833-9339  (phone);  (202) 
833-9434  (fax);  or  http://wrww.rtca.org 
(web  site).  Members  of  the  public  may 
present  a  written  statement  to  the 
committee  at  any  time. 
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[anice  I..  Pelent, 
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Issued  in  Washington.  IX'.  on  Mav  25. 
2000 

lanice  L.  Peters. 

Drsiifnated  Official 

(KR  Doc.  00-13836  Filed  6-1-00.  8:45  am] 

8ILUNC  COOC  4910-1J-M 


DEPARTMENT  OF  TRANSPORTATION   DEPARTMENT  OF  TRANSPORTATION 


Fed«rai  Aviation  Administration 

RTCA  Special  Committee  186; 
Automatic  Dependent  Surveillance — 
Broadcast  (ADS-B) 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advi.sorv  Committee  Act  (Pub 
L.  92-46.3,  5  use..  Appendi.x  2).  notice 
is  hereby  given  for  Special  Committee 
(SC:)-186  meeting  to  he  held  lune  19-23. 
2000.  starting  at  9:00  a.m.  The  meeting 
will  be  held  at  RTC:A.  11 40  Connecticut 
Avenue,  NW.,  Suite  1020.  Washington. 
DC  20036. 

The  agenda  will  include:  (1)  Welcome 
and  Introductory'  Remarks;  (2)  Review  of 
Meeting  Agenda;  (3)  Review  and 
Approval  of  the  Previo'is  Meeting 
Minutes;  (4)  Review  SC-186  Activity 
Reports  for  the  following  Working 
Groups  (WG):  (a)  WG-1.  C3perations  & 
Implementation;  (b)  W(^2.  Traffic 
Information  Services— Broadcast  (TKS- 
B)  which  is  a  new  activity  to  develop 
Minimum  Aviaticm  System  Performance 
Standards  for  TIS-B,  (c)  WG-3,  1090 
MHz  Minimum  Operational 
Performance  Standards  (MOPS);  (d) 
WCr-4.  Application  Technical 
Requirements;  (5)  Free  Flight  Selet.t 
Committee  Surveillance  Working  (iroup 
Update;  (6)  Review  EUROCARE  W(;-51 
Reports  for  Subgroups  1  and  2;  (7) 
Review/Approve  MOPS  for  1090  Mhz 
Automatic  Dependant  Surveillance — 
Broadcast  (RTC:A  Paper  No   145-00/ 
SCl8fi-152);  (8)  Review/Approve  MOPS 
for  Cockpit  Display  of  Traffic 
Information  (RTCA  Paper  NO   146-00/ 
SC186-153);  (9)  Review  Revision  to 
Terms  of  Reference  for  SC-186:  (10) 
Review  Action  Items/ Work  Program; 

(12)  Date  and  Location  of  Next  Meeting; 

(13)  Closing. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability 
With  the  approval  of  the  chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat.  1140  Connecticut  Avenue, 
NW..  Suite  1020.  Washington,  DC 
20036;  (202)  833-9339  (phone);  (202) 
833-9434  (fax).  Members  of  the  public 
may  present  a  written  statement  to  the 
committee  at  any  time. 


Federal  Highway  Administration 

Draft  Environmental  Impact  Statement: 
Dubois  County,  Indiana 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Notice  of  Intent. 


SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  (EIS) 
will  be  prepared  for  a  proposed  highway 
project  in  Dubois  County,  Indiana. 
FOR  FURTHER  INFORMATKM  CONTACT:  Mr. 
Robert  Dirks,  Environmental  Specialist. 
Federal  Highway  Administration.  Room 
254,  Federal  Office  Building.  575  North 
Pennsylvania  Street,  Indianapolis. 
Indiana  46204,  Telephone  (317)  22&- 
7492 

SUPPLEMENTARY  INFORMATION:  The 

FHWA,  in  cooperation  with  the  Indiana 
Department  of  Transportation  (INDOT), 
will  prepare  an  EIS  for  a  proposed 
project  to  improve  the  transportation 
system  in  the  U.S.  231  corridor  between 
Interstate  64  and  State  Road  56  in 
Dubois  County,  Indiana.  The  proposed 
project  will  involve  the  study  of 
potential  bypasses  around  Huntingburg 
and  jasper. 

The  proposed  EIS  and  accompanying 
engineering  analysis  are  the  result  of 
INDOT's  identification  of  U.S.  231  in 
southwest  Indiana  for  improvements  as 
part  of  the  current  and  ongoing 
transportation  program.  Given  the 
(  urrent  and  projected  traffic  volumes 
and  the  existing  geometric  deficiencies, 
improvements  to  U.S.  231  are 
considered  necessary  to  provide  for  a 
safe,  efficient,  and  economical 
transportation  network  that  will  meet 
traffic  demands  in  the  area.  The 
proposed  improvements  are  also 
intended  to  be  environmentally  sound. 
System  improvements  will  be  examined 
based  on  the  purposes  of  addressing 
roadway  deficiencies,  improving  safety, 
reducing  congestion,  and  enhancing 
system  linkage 

Alternatives  under  consideration 
include:  (1)  Taking  no  action.  (2) 
transportation  system  management,  (3) 
upgrading  and  improving  existing 
roadways,  and  (4)  construction  of  two 
additional  lanes  adjacent  to  the  existing 
two-lane  roadway  with  bypasses  of 


Huntingburg  and  Jasper  on  new 
alignment.  Design  variations  of  grade 
and  alignment  will  be  incorporated  into 
and  studied  for  the  various  build 
alternatives. 

A  scoping  process  has  been  initiated 
that  involves  all  appropriate  federal, 
state,  and  local  agencies,  and  private 
organizations  and  citizens  who  have 
previously  expressed  or  are  known  to 
have  interest  in  this  project.  Several 
public  meetings  were  held  during  the 
location  study  for  the  proposed  project 
to  engage  the  regional  community  in  the 
decision  making  process  and  to  obtain 
public  comment.  A  resource  agency 
scoping  meeting  will  be  held  in 
Indianapolis  when  appropriate.  Letters 
describing  the  proposed  action  and 
soliciting  comments  will  be  sent  to  all 
appropriate  federal,  state,  and  local 
agencies,  and  private  organizations  and 
citizens  who  have  expressed  or  are 
known  to  have  interest  in  this  project. 
A  public  meeting  will  be  held  in  Jasper 
when  appropriate.  In  addition,  public 
hearings  will  be  held  to  present  the 
findings  of  the  draft  EIS  (DEIS)  and 
engineering  analysis.  Public  notice  will 
be  given  of  the  time  and  place  of 
informational  meetings  and  public 
hearing.  The  DEIS  will  be  available  for 
public  and  agency  review  and  comment 
prior  to  the  public  hearings. 

To  ensure  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues  are 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  FHWA  at  the  address 
provided  above. 

((Catalog  f)f  F't'deral  Domestic  Assistance 
Program  .No   20  205.  Highway  Planning  and 
(;onsIru(tion   The  regulations  implementing 
Exet  utive  Order  12;i7.1  regarding 
inlergovernmental  i  onsultation  on  Federal 
programs  and  activities  apply  to  this 
program  ) 

Authority:  23  I'.S.C  315;  49  CFR  1  48. 

Issued  on:  May  22.  2000. 

Robert  Dirks. 

Envimnmental  Spi'nahst.  Indianapolis, 
Indiana 

IKR  Dot    00-13870  Filed  6-1-00;  8:45  am] 
BIUJNG  CODE  4910-22-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

Proposed  Agency  Information 
Collection  Activities;  Comment 
Request 

AGENCY:  Federal  Railroad 
Administration.  DOT. 
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ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.),  this  notice 
announces  that  the  Information 
Collection  Requirement  (ICR)  abstracted 
below  has  been  forwarded  to  the  Office 
of  Management  and  Budget  (OMB)  for 
review  and  comment.  The  ICR  describes 
the  nature  of  the  information  collection 
and  its  expected  biuden.  The  Federal 
Register  notice  with  a  60-day  comment 
period  soliciting  comments  on  the 
following  collections  of  information  was 
pubhshed  on  February  9,  2000  (65  FR 
6438), 

DATES:  Comments  must  be  submitted  on 
or  before  July  3.  2000. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Robert  Brogan,  Office  of  Planning  and 
Evaluation  Division,  RRS-21,  Federal 
Railroad  Administration,  1120  Vermont 
Ave..  NW,  Mail  Stop  17.  Washington, 
DC  20590  (telephone:  (202)  493-6292), 
or  Dian  Deal,  Office  of  Information 
Technolo^  and  Productivity 
Improvement,  RAD-20,  Federal 
Railroad  Administration,  1120  Vermont 
Ave.,  NW,  Mail  Stop  35,  Washington, 
DC  20590  (telephone:  (202)  493-6133). 
(These  telephone  numbers  are  not  toll- 
free.) 

SUPPLEMENTARY  INFORMATION:  The 
Paperwork  Reduction  Act  of  1995 
(PRA),  Public  Law  104-13,  §  2,  109  Stat. 
163  (1995)  (codified  as  revised  at  44 
U.S.C.  3501-3520),  and  its 
implementing  regulations,  5  CFR  Part 
1320,  require  Federal  agencies  to  issue 
two  notices  seeking  public  comment  on 
information  collection  activities  before 
OMB  may  approve  paperwork  packages. 
44  U.S.C.  3506,  3507;  5  CFR  1320.5, 
1320.8(d)(1),  1320.12.  On  February  9, 
2000,  FRA  published  a  60-day  notice  in 
the  Federal  Register  soliciting  comment 
on  ICRs  that  the  agency  was  seeking 
OMB  approval.  65  FR  6438.  FRA 
received  no  comments  in  response  to 
this  notice. 

Before  OMB  decides  whether  to 
approve  these  proposed  collections  of 
information,  it  must  provide  30  days  for 
public  comment.  44  U.S.C.  3507(b);  5 
CFR  1320.12(d),  Federal  law  requires 
OMB  to  approve  or  disapprove 
paperwork  packages  between  30  and  60 
days  after  the  30  day  notice  is 
published.  44  U.S.C.  35U7  (b)-(c);  5  CFR 
1320.12(d);  see  also  60  FR  44978.  44983, 
Aug,  29,  1995.  OMB  believes  that  the  30 
day  notice  informs  the  regulated 
community  to  file  relevant  comments 
and  affords  the  agency  adequate  time  to 
digest  public  comments  before  it 
renders  a  decision.  60  FR  44983,  Aug. 


29,  1995.  Therefore  respondents  should 
submit  their  respective  comments  to 
OMB  within  30  days  of  publication  to 
best  ensure  having  their  full  effect.  5 
CFR  1320.12(c);  see  also  60  FR  44983, 
Aug.  29,  1995. 

The  simimaries  below  describe  the 
nature  of  the  information  collection 
requirements  (ICRs)  and  the  expected 
burden.  The  revised  requirements  are 
being  submitted  for  clearance  by  OMB 
as  required  by  the  PRA. 

Title:  Filing  of  Dedicated  Cars. 

OMB  Control  Number:  2130-0502, 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Businesses. 

Formls):  N/A. 

Abstract:  Title  49,  Part  215  of  the 
Code  of  Federal  Regulations,  prescribes 
certain  conditions  to  be  followed  for  the 
movement  of  freight  cars  that  are  not  in 
compliance  with  this  Part.  These  cars 
must  be  identified  in  a  written  report  to 
FRA  before  they  are  assigned  to 
dedicated  service,  and  the  words 
"Dedicated  Service"  must  be  stenciled 
on  each  side  of  the  freight  car  body. 
FRA  uses  the  information  to  determine 
that  the  equipment  is  safe  to  operate  and 
that  the  operation  qualifies  for 
dedicated  service.  See  49  CFR  215.5 
{c){2),  215.5  (d). 

Annual  Estimated  Burden  Hours:  6 
hours. 

Title:  Remotely  Controlled  Switch 
Operations. 

OMB  Control  Number:  2130-0516. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Businesses. 

Formls):  N/A. 

Abstract:  Title  49,  Section  218.30  of 
the  Code  of  Federal  Regulations  (CFR). 
ensures  that  remotely  controlled 
switches  are  lined  to  protect  workers 
who  are  vulnerable  to  being  struck  by 
moving  cars  as  they  inspect  or  service 
equipment  on  a  particular  track  or 
alternatively,  occupy  camp  cars.  FRA 
believes  that  production  of  notification 
requests  promotes  safety  by  minimizing 
mental  lapses  of  workers  who  are 
simultaneously  handling  several  tasks. 
Sections  218.30  and  218.67  require  the 
operator  of  remotely  controlled  swritches 
to  maintain  a  record  of  each  notification 
requesting  blue  signal  protection  for 
fifteen  days.  Operators  of  remotely 
controlled  switches  use  the  information 
as  a  record  documenting  blue  signal 
protection  of  workers  or  camp  cars.  This 
record  also  serves  as  a  valuable  resource 
for  railroad  supervisors  and  FRA 
inspectors  monitoring  regulatory 
compliance. 

Annual  Estimated  Burden  Hours: 
240,267  hours. 


Title:  Bad  Order  and  Home  Shop 
Card, 

OMB  Control  Number:  2130-0519. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 
Affected  Public:  Businesses. 
Formls):  N/A. 

Abstract:  Under  49  CFR  Part  215.  each 
railroad  is  required  to  inspect  freight 
cars  placed  in  service  and  take  the 
necessary  remedial  action  when  defects 
are  identified.  Part  215  defects  are 
specific  in  nature  and  relate  to  items 
that  have  caused  or  could  have  caused 
accidents  or  incidents.  Section  215.9 
sets  forth  specific  procedures  that 
railroads  must  follow  when  it  is 
necessary  to  move  defective  cars  for 
repair  purposes.  For  example,  railroads 
must  affix  a  "bad  order"  tag  describing 
each  defect  to  each  side  of  the  freight 
car.  It  is  imperative  that  a  defective  car 
be  tagged  "bad  order"  so  that  it  may  be 
readily  identified  and  moved  to  another 
location  for  repair  purposes  only.  At  the 
repair  point,  the  "bad  order"  tag  serves 
as  a  repair  record.  Railroads  must  retain 
each  tag  for  90  days  to  verify  that  proper 
repairs  were  made  at  the  designated 
location.  FRA  and  State  inspectors 
review  all  pertinent  records  to 
determine  whether  defective  cars 
presenting  an  immediate  hazard  are 
being  moved  in  transportation. 

Annual  Estimated  Burden  Hours: 
10.833  hours. 

Title:  Stenciling  Reporting  Mark  on 
Freight  Cars. 

OMB  Control  Number:  2130-0520. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Businesses. 

Formls):  N/A. 

Abstract:  Title  49,  Section  215.301  of 
the  Code  of  Federal  Regulations,  sets 
forth  certain  requirements  that  must  be 
followed  by  railroad  carriers  and  private 
car  owners  relative  to  identification 
marks  on  railroad  equipment.  FRA. 
railroads,  and  the  public  refer  to  the 
stenciling  to  identify  ft-eight  cars. 

Annua7  Estimated  Burden  Hours: 
26,250  hours. 

Title:  Disqualification  Proceedings. 

OMB  Control  Number:  2130-0529. 

Tvpe  of  Request:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Businesses. 

Formls):  N/A. 

Abstract:  Under  49  U.S.C.  20111(c). 
FRA  is  authorized  to  issue  orders 
disqualifying  railroad  employees, 
including  supervisors,  managers,  and 
other  agents,  from  performing  safety- 
sensitive  service  in  the  rail  industry  for 
violations  of  safety  rules,  regulations, 
standards,  orders,  or  laws  evidencing 
unfitness.  FRA's  regulations.  49  CFR 
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Part  209,  Subpart  D.  implements  thf 
sfatutorv'  provision  by  rnquiring  (i)  a 
railroad  employing  or  formerly 
employing  a  disqualine<l  individual  to 
distlo.se  the  terms  and  cimditions  of  a 
disqualification  order  to  the  individuals 
new  or  prospw.tive  employing  railroad. 
(ii|  a  railroad  considering  employing  an 
individual  in  a  safety-sensitive  position 
to  ask  the  individual's  previous 
employing  railroad  whether  the 
individual  is  currently  serving  under  a 
disqualification  order;  and  (iii)  a 
disqualified  individual  to  inform  his 
new  or  prospective  employer  of  the 
disqualification  order  an(l  provide  a 
copy  of  the  same  Additionally,  the 
regulations  prohibit  a  railroad  from 
employing  a  person  serving  under  a 
disqualification  order  to  work  in  a 
safety-sensitive  position.  This 
information  serves  to  inform  a  railroad 
whether  an  employee  or  prospective 
employee  is  currently  disqualified  from 
performing  safety  sensitive  service 
based  on  the  issuancie  of  a 
disqualification  order  by  P'RA. 
Furthermore,  it  prevents  an  individual 
currently  serving  under  a 
disqualification  order  from  retaining 
and  obtaining  employment  in  a  safety- 
sensitive  position  in  the  rail  industry 
Annual  Estimatfd  Burden  Hours  5 
hours 

Title  Grade  C;rossing  Signal  System 
Safety  Regulations 

OMB  Control  Sumber  2130-0534 

Type  of  Hf  quest  Extension  of  a 
currently  approved  colle<:tion 

Affected  Public  Businesses 

Formlsl  FRA  F  6180.83 

Abstract  FRA  believes  that  highway 
rail  grade  crossing  (grade  crossing) 
accidents  resulting  from  warning  system 
failures  and  malfunc:tions  can  be 
reduced.  Motorists  lose  faith  in  warning 
systems  that  ccmstantly  warn  of  an 
oncoming  train  when  none  is  present 
Therefore,  the  fail-safe  feature  of  a 
warning  loses  its  effectiveness  if  the 
system  is  not  repaired  within  a 
reasonable  period  of  time  A  greater  risk 
of  an  accident  is  present  when  h 
warning  system  fails  to  ac  tivate  as  a 
train  approaches  a  grade  crossing  FRA 
regulations  require  railroads  to  take 
specific  responses  in  the  event  of  .m 
activation  failure   FRA  uses  the 
information  to  develop  better  snUitions 
to  the  problems  of  graile  crossing  devu  e 
malfunctions 

With  this  information.  FRA  is  able  to 
correlate  accident  data  and  t^juipinent 
malfunctions  with  the  tyjies  of  circuits 
and  age  of  equipment   FRA  can  then 
identify  the  causes  of  grade  crossing 
system  failures  and  investigate  them  to 
determine  whether  periodic 


maintenance,  inspection,  and  testing 
standards  are  effective.  FRA  also  uses 
the  information  collected  to  alert 
railroad  employees  and  appropriate  law 
enforcement  authorities  of  warning 
system  failures  and  malfunctions  so  that 
they  f.an  take  the  necessary  measures  to 
protect  motorists  and  railroad  workers 
at  the  grade  crossing  until  repairs  have 
been  made 

Annual  Estimated  Burden  Hours:  601 
hours. 

Addressee  Send  comments  regarding 
these  information  colle<:tions  to  the 
Office  of  Information  and  Regulaton' 
Affairs,  Office  of  Management  and 
Budget.  725  Seventeenth  Street.  NW, 
Washington.  DC.  20503;  Attention:  FR.\ 
Desk  Officer 

(Comments  are  invited  on  the 
followinf^  Whether  the  proposed 
collections  tif  information  are  necessar>' 
for  the  proper  performance  of  the 
functions  of  FT^A.  including  whether  the 
information  will  have  practical  utility; 
the  accuracy  of  FRA's  estimates  of  the 
burden  of  the  proposed  information 
collections;  ways  to  enhance  the  quality. 
utility,  and  clarity  of  the  information  to 
be  collected;  and  ways  to  minimize  the 
burden  of  the  collec:tions  of  information 
on  respondents,  including  the  use  of 
automated  collecrtion  techniques  or 
other  forms  of  information  technology' 

A  comment  to  OMB  is  best  assured  of 
having  its  full  effect  if  OMB  receives  it 
within  30  days  of  publication  of  this 
notu  e  in  the  Federal  Register. 

Authority:  44  r  .S  (.   J501-35^0 

IssiiHd  in  Washington.  D.C  on  May  26, 

2(HM) 

Marxarvl  B.  Reid. 

Ai  tirifi  Pin-itor.  Office  of  Information 

rr<  hnnlnt(y  and  Suf)f>i>rt  Systems.  Federal 

Hail  road  Administnition 

IKK  Uc.(    00-13837  Filwi  fv-1-00.  H  4i  am| 

BH.LMC  COOC  WKMM-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Railroad  Administration 
Notice  of  Safety  Advisory  2000-2 

agency:  Federal  Railroad 

Administration  (FR.M.  IX )T 

action:  Notice  of  Safety  Advisory  2000- 


SUMMARY:  The  FRA  is  issuing  a  safet>' 
advisory  addressing  recommended 
replacement  of  certain  components  in 
Harmon  Industries'  "Ele<:tro  Code  4  " 
and   'EletTtro  Code  4  Plus"  intermediate 
signal  units 

FO«  FURTHER  INFORMATION  CONTACT: 
William  Goodman.  Signal  and  Train 
Control  Division.  Office  of  Safety 


Assurance  and  Compliance,  FRA,  1120 
Vermont  Avenue,  NW.  Washington,  DC 
20590  (telephone  202-493-3625)  or 
Mark  Tessler,  Office  of  Chief  Counsel, 
FRA,  1120  Vermont  Avenue.  NW. 
Washington.  DC  20590  (telephone  202- 
493-6061).  e-mail 
"mark.tessler@fra.dot.gov". 

SUPPLEMENTARY  INFORMATION: 
Background 

On  March  25.  1998,  a  Norfolk 
Southern  Corporation  (NS)  freight  train 
collided  with  a  Consolidated  Rail 
Corporation  freight  train  in  Butler. 
Indiana.  The  post-accident  investigation 
of  the  accident  revealed  that  an 
intermediate  signal  in  the  vicinity  of  the 
accident  would  randomly  go  dark. 
While  it  has  been  determined  that  the 
signal  malfunction  did  not  contribute  to 
the  accident,  the  malfunction  was 
further  investigated  by  the  FRA,  the 
National  Transportation  Safety  Board 
(NTSB),  NS  and  Harmon  Industries 
(Harmon),  manufacturer  of  the  signal 
control  equipment. 

The  investigation  revealed  that  certain 
modules  in  Electro  Code  4  and  Electro 
Code  4  Plus  intermediate  signal  units 
can  contribute  to  intermittent  dark 
signal  occurrences. 

On  May  15.  1998,  Harmon,  through  its 
Electro  Pneumatic  Corporation 
subsidiary,  issued  PIA  (Product 
Improvement  Announcement)  98-101 
in  which  it  recommended  an  upgrade  to 
the  ■■211S,  211SRP,  and  212A'  modules 
that  are  used  in  Electro  Code  4  and 
Electro  Code  4  Plus  Intermediate  signal 
units   Harmon  offered  to  supply 
upgrades  to  the  listed  modules  at  no 
charge  through  December  31.  1999 

In  its  Product  Improvement 
Announcement.  Harmon  discussed  the 
211S.  211SRP  and  212A  modules: 

21  IS  and  211SRP 

The  2ns  and  2nSRP  modules  are  DC:  to 
IX:  converters  that  are  used  in  Electro  Code 
4  and  Electro  C^ode  4  Plus  Intermediate  signal 
units  These  modules  provide  isolated  battery 
for  signal  lighting  cir  uits  and  are  located  in 
the  top  of  the  i  hassis  housing  behind  the 
front  panel   .^  resistor  in  the  module's  mid 
stage  driver  f.irruit  may  be  subject  to 
excessive  heating  due  to  heavy  lamp  load 
and/or  i  ontinuous  duty  i  y<  ie  of  the  lamp- 
lighting  (  in  uit.s.  Eventually  this  resistor  lan 
fail  open   In  the  event  this  circumstance 
occurs,  excessive  noise  can  be  pas.sed 
through  the  <;onverters  to  the  balance  of  the 
lamp  lighting  (in  uils  Random  noise  on  a 
lamp  output  can  be  interpreted  bv  the  dual 
microproi  essors  as  false  energy.  In  response, 
the  processors  will  reset,  resulting  in  a  dark 
signal  for  a  period  lasting  approximately  40 
seionds   L'ltimatelv.  the  processors  will 
attempt  to  reinitialize  the  converters  and 
restore  the  signal  lighting.  The  frequency  of 
the  dark  signal  oc  (  urrence  depends  on  manv 
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variables  and  may  be  recognized  many  times 
during  a  single  day.  or  sporadically  during 
the  c:ourse  of  one  or  several  months. 

212A 

The  212A  module  is  also  part  of  the  signal 
lighting  circuits  within  Electro  Code  4  and 
Electro  Code  4  Plus  equipment.  AC  signals 
from  the  processor  modules  are  combined  on 
the  212A  to  provide  the  excitation  voltages 
to  the  211  converter  modules.  It  has  been 
recognized  that  several  of  the  electrolytic 
(.apacitors  on  the  212A  modules  have  failed, 
resulting  in  symmetry  distortion  of  the  AC 
signal  passed  to  the  211  modules.  This 
distortion  may  exaggerate  the  noise  condition 
as  described  with  the  211,S  and  211SRP 
above. 

Harmon  further  stated  that  "[on  the 
21  IS  and  211SRP  modules,  several 
components  in  addition  to  the  resistor 
described  above,  will  be  replaced  and 
added  to  the  base  design.  This  upgrade 
offer  applies  only  to  2118  and  211SRP 
converter  modules  *   *   *  manufactured 
between  March  1994  and  March  1998 


Recommendation 

In  recognition  of  the  need  to  assure 
safe  reliable  railroad  signal  operations, 
FRA  strongly  recommends  that: 

1.  Each  railroad  having  a  signal 
system  which  uses  any  "Electro  Code  4" 
or  "Electro  Code  4  Plus"  Intermediate 
signal  unit  immediately  identify  each 
21  IS,  211SRP.  and  21 2A  module  within 
their  signal  system. 

2.  Each  railroad  replace  or  upgrade 
every  211S.  211SRP,  or  212A  module 
within  their  signal  system  as  soon  as 
possible. 

3.  Each  railroad  having  21  IS,  211SRP, 
or  2 12A  modules  contact  Harmon 
Industries  Riverside  Operations, 
Attention  Repair  and  Return,  7337 
Central  Avenue,  Riverside,  California 
92504,  phone  no.:  800-854-4752  for 
further  information  pertaining  to 
upgrades. 

Issued  in  Washington.  DC  on  May  2.5, 
2000. 

George  Gavalla, 

Associate  Administrator  for  Safety. 
|FK  Doc.  00-138.38  Filed  fi-1-00:  8;45  am] 
BILUNG  CODE  4B1IM)6-4> 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  NHTSA-2000-7268] 

Denial  of  Petition  for  Import  Eligibility 
Decision 

This  notice  sets  forth  the  reasons  for 
the  denial  of  a  petition  submitted  to  the 
National  Highway  Traffic  Safety 


Administration  (NHTSA)  under  49 
U.S.C.  30141(a)(1)(A).  The  petition, 
which  was  submitted  by  Champagne 
Imports,  Inc.  of  Lansdale,  Pennsylvania 
("Champagne"),  a  registered  importer  of 
motor  vehicles,  requested  NHTSA  to 
decide  that  1995-1996  Audi  Cabriolet 
passenger  cars  that  were  not  originally 
manufactured  to  comply  with  all 
applicable  Federal  motor  vehicle  safety 
standards  are  eligible  for  importation 
into  the  United  States.  In  the  petition. 
Champagne  contended  that  these 
vehicles  are  eligible  for  importation  on 
the  basis  that  (1)  they  are  substantially 
similar  to  vehicles  that  were  originally 
manufactured  for  importation  into  and 
sale  in  the  United  States  and  that  were 
certified  by  their  manufactiu^r  as 
complying  with  the  safety  standards 
(the  U'S.  certified  version  of  the  1995- 
1996  Audi  Cabriolet),  and  (2)  they  are 
capable  of  being  readily  altered  to 
conform  to  the  standards. 

NHTSA  published  a  notice  in  the 
Federal  Register  on  December  13, 1999 
(64  FR  69583)  that  contained  a  thorough 
description  of  the  petition,  and  solicited 
public  comments  upon  it.  One  comment 
was  received  in  response  to  the  notice, 
from  Volkswagen  of  America,  Inc. 
("Volkswagen"),  the  United  States 
representative  of  Audi  AG,  the  vehicle's 
manufacturer.  In  this  comment, 
Volkswagen  contended  that  non-U. S. 
certified  1995-1996  Audi  Cabriolet 
passenger  cars  are  inehgible  for 
importation  because  they  are  not 
substantially  similar  to  vehicles  that 
were  originally  manufactured  and 
certified  for  sale  in  the  United  States 
and  are  not  capable  of  being  readily 
altered  to  conform  to  the  standards. 
Specifically,  Volkswagen  observed  that 
the  non-U.S.  certified  1995-1996  Audi 
Cabriolet  passenger  cars  that  are  the 
subject  of  the  petition  are  equipped  with 
a  2.6  liter  V6  engine  rated  at  150  hp 
with  front  wheel  drive  and  a  manual  5- 
speed  transmission.  Volkswagen  stated 
that  the  only  engine  installed  on  1995- 
1996  Audi  Cabriolet  passenger  cars 
certified  for  the  U.S.  market  was  a  2.8 
liter  V6  rated  at  172  hp.  As  a 
consequence,  Volkswagen  asserted  that 
the  engine  components  of  the  non-U.S. 
certified  1995-1996  Audi  Cabriolet  were 
not  certified  to  any  of  the  Federal  motor 
vehicle  safety  standards  containing 
requirements  that  relate  to  engines. 
Volkswagen  identified  those  standards 
as  including  Standard  Nos.  103 
Windshield  Defrosting  and  Befogging 
Systems.  105  Hydraulic  Brake  Systems, 
124  Accelerator  Control  Systems,  and 
insofar  as  they  require  the  dynamic 
crash  testing  of  a  vehicle.  Standard  Nos. 
208  Occupant  Crash  Protection,  212 


Windshield  Mounting,  219  Windshield 
Zone  Intrusion,  and  301  Fuel  System 
Integrity.  Volkswagen  additionally 
noted  that  the  petitioner  erroneously 
claimed  that  non-U.S.  certified  1995- 
1996  Audi  Cabriolet  passenger  cars 
comply  with  the  Bumper  Standard 
found  at  49  CFR  Part  581.  Volkswagen 
observed  that  the  bumper  components 
on  these  vehicles  differ  from  those 
installed  on  U.S.  certified  models. 

NHTSA  accorded  Champagne  an 
opportunity  to  respond  to  Volkswagen's 
comments.  In  its  response.  Champagne 
did  not  address  any  of  the  issues  raised 
by  Volkswagen,  and  requested  that  its 
petition  be  withdrawn.  Because  it  had 
already  solicited  public  comments  on 
the  petition,  NHTSA  could  not  accede 
to  this  request. 

In  light  of  Volkswagen's  conmients, 
NHTSA  has  concluded  that  the  petition 
does  not  clearly  demonstrate  that  non- 
U.S.  certified  1995-1996  Audi  Cabriolet 
passenger  cars  are  eligible  for 
importation.  The  petition  must  therefore 
be  denied  under  49  CFR  593.7(e). 

In  accordance  with  49  U.S.C. 
30141(b)(1),  NHTSA  will  not  consider  a 
new  import  eligibility  petition  covering 
this  vehicle  until  at  least  three  months 
from  the  date  of  this  notice. 

Authority:  49  U.S.C.  30141(a)(1)(A)  and 
(b)(1):  49  CFR  593.7;  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on:  May  30.  2000. 
Marilynne  lacobs. 

Director.  Office  of  Vehicle  Safety  Compliance 
[FR  Doc.  00-13886  Filed  6-1-00;  8:45  am) 

BILUNG  CODE  4910-6»-P 


DEPARTPyiENT  OF  TRANSPORTATION 
Surface  Transportation  Board 

[STB  Docket  No  AB-33  (Sub-No.  153X)] 

Union  Pacific  Railroad  Company- 
Abandonment  Exemption— In  Monroe 
County,  lA 

On  May  15,  2000,  Union  Pacific 
Railroad  Company  (UP),  filed  with  the 
Surface  Transportation  Board  (Board)  a 
petition  under  49  U.S.C.  10502  for 
exemption  from  the  provisions  of  49 
U.S.C.  10903-10905  to  abandon  a  line  of 
railroad  known  as  the  Oskaloosa 
Subdivision,  extending  between 
milepost  312.1  near  Eddyville  and 
milepost  322.9  near  Maxon,  a  distance 
of  10.8  miles  in  Monroe  Count\'.  lA.  The 
line  traverses  U.S.  Postal  Service  Zip 
Codes  52531  and  52553.  and  includes 
the  non-agency  stations  of  Bridgeport 
(milepost  313)  and  Maxon  (milepost 
322.9). 
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In  addition  to  an  exemption  from  49 
use.  10903,  petitioner  so«ks 
exemption  from  49  U.S.C.  10904  (offer 
of  financial  assistance  procedures)  and 
49  U.S.C.  10905  (public  use  conditions). 
In  support.  UP  c:ontends  that  exemption 
from  these  provisions  is  net;essary  to 
permit  its  conveyance  to  the  sole 
shipper  on  the  line,  Cargill.  Inc. 
(Cargill).  of  a  segment  of  the  line 
between  mileposts  312.1  and  315  for 
construction  of  a  plant  switching 
facility.  The  switching  operation  is 
necessary  for  construction  by  (.argil!  of 
a  private  rail  line  that  will  run  south 
from  the  plant  to  The  Burlington 
Northern  and  Santa  Fe  Railway 
Company's  main  line.  LJP  also  requests 
expedited  consideration  of  the 
exemption  petition,  including 
effectiveness  of  the  exemption  on 
service  of  the  final  decision.  UP  avers 
that  expedited  action  is  necessarv  here 
because  Cargill  urgently  needs  the  right 
of-way.  These  requests  will  be 
addressed  in  the  final  decision. 

The  line  does  not  contain  federally 
granted  rights-of-way  Any 
dcH.umentation  in  UPs  possession  will 
be  made  available  promptly  to  those 
requesting  it 

The  interest  of  railroad  employees 
will  be  prote<:ted  by  the  conditions  set 
forth  in  Oregon  Short  Line  R  Co  — 
Abandonment — (k)shen.  360  ICC  91 
(1979) 

By  issuance  of  this  notice,  the  Board 
is  instituting  an  exemption  proceeding 
pursuant  to  49  U  S.C.  10502(b)  A  final 
decision  will  be  issued  by  September  1. 
2000 

Any  offer  of  financial  assistance 
(OFA)  under  49  CFR  1152  27(b)(2)  will 
be  due  no  later  than  10  days  after 
service  of  a  decision  granting  the 
petition  for  exemption  Each  offer  must 
be  accompanied  by  a  Si  .000  filing  fee 
See  49  CFR  1002  2(0(25) 

All  interested  persons  should  be 
aware  that,  following  abandonment  of 
rail  .service  and  .salvage  of  the  line,  the 
line  may  be  suitable  for  other  public 
use.  including  interim  tr.nl  use  Anv 
request  for  a  public  use  (.ondifion  under 
49  CFR  1 152.28  or  for  trail  use/rail 
banking  under  49  CFR  1 152  29  will  b.- 
due  no  later  than  June  22,  2()()()  Ka(  h 
trail  use  retjuest  must  b«!  ricconipanied 
by  a  $150  filing  fee   See  49  CFR 
1002  2(f)(27) 

All  filings  in  response  to  this  notirr 
must  refer  to  STB  Docket  No  AB-33 
(Sub-No.  153X)  and  must  be  sent  to   (1) 
Surface  Transportation  Board.  ()ffi(  e  of 
the  Secretary.  Cast-  Control  Unit.  1925  K 
Street.  N\V.  Washington.  DC  20423- 
0001.  and  (2)  lames  IV  (Mtlin.  14Hi 
Dodge  Street.  Room  HID.  Omaha,  NE 


68179-0830.  Replies  to  the  UP  petition 
are  due  on  or  before  June  22,  2000. 

Persons  seeking  further  information 
concerning  abandonment  procedures 
may  contact  the  Board's  Office  of  Public 
Services  at  (202)  565-1592  or  refer  to 
the  full  abandonment  or  discontinuance 
regulations  at  49  CFR  part  1152. 
Questions  concerning  environmental 
issues  may  be  directed  to  the  Board's 
Section  of  Environmental  Analysis 
(SEA)  at  (202)  565-1545.  (TDD  for  the 
hearing  impaired  is  available  at  1-800- 
877-8339.) 

An  environmental  assessment  (EA)  (or 
environmental  impact  statement  (EIS),  if 
necessary")  prepared  by  SEA  will  be 
served  upon  all  parties  of  record  and 
upon  any  agencies  or  other  persons  who 
commented  during  its  preparation. 
Other  interested  persons  may  contact 
SEA  to  obtain  a  copy  of  the  EA  (or  EIS). 
EAs  in  these  abandonment  proceedings 
normally  will  be  made  available  within 
60  days  of  the  filing  of  the  petition.  The 
deadline  for  submission  of  comments  on 
the  EA  will  generally  be  within  30  days 
of  its  service. 

Board  de<;isions  and  notices  are 
available  on  our  website  at 
VVVVVV  STB  DOT  GOV." 

Uf<  id«d:  May  25.  2000 
H\  ttir  Biwnl    Daviii  M.  Konsrhnik.,  Director. 
Otfii  ('  nf  PrcK  et'dings 

Vernon  A.  Williams, 

Si-(  rrtiin 

IKK  Dim     IHKM8.S6  KiJHd  fi-1-00,  «:45  dm! 

BILUMG  COOC  WIS-OO-P 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  0MB  R«vi«w; 
Commsnt  Rsqusst 

M.iV  2t..  JOOO 

The  Department  of  the  Treasun'  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13  Copies  of  the 
submissionls)  may  be  obtained  by 
calling  the  Treasury  Bureau  (Clearance 
Officer  listed  Comments  regarding  this 
information  croUection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
(Clearance  Officer.  Department  of  the 
Treasury.  Room  2110.  1425  New  York 
Avenue.  .NVV  ,  Washington,  DC  20220 
DATES:  Written  comments  should  be 
received  on  or  befon>  luly  3.  2000,  to  be 
assured  of  consideration 

Departmental  Offices/Office  of 
International  Investment 

OMB  Sumber:  1505-0121. 


Form  Number:  None. 

Type  of  Review:  Extension. 

Title:  Regulations  Pertaining  to 
Mergers,  Acquisitions  and  Takeovers  by 
Foreign  Persons. 

Description:  Treasury  disseminates  to 
other  agencies  that  are  members  of  the 
Committee  on  Foreign  Investment  in  the 
United  States  (CFIUS)  information 
collected  under  the  regulations  from 
parties  involved  in  a  foreign  acquisition 
of  a  U.S.  company  in  order  to  do  a 
national  security  analysis  of  the 
acquisition. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
100. 

Estimated  Burden  Hours  Per 
Respondent:  60  hours. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
6,000  hours. 

Clearance  Officer:  Lois  K.  Holland, 
(202)  622-1563,  Departmental  Offices, 
Room  2110,  1425  New  York  Avenue, 
N.W.,  Washington,  DC  20220. 

OMB  Reviewer:  Alexander  T.  Hunt, 
(202)  395-7860.  Office  of  Management 
and  Budget,  Room  10202,  New 
Executive  Office  Building.  Washington. 
DC  20503. 

Lois  K.  Holland. 

Dfpartmpntal  Rf ports  Management  Officer. 
IFR  Doc.  00-13877  Filed  6-1-00;  8:45  am) 
BN.UMQ  COOC  4«1I>-2S-U 


DEPARTMENT  OF  THE  TREASURY 

Office  of  ttie  Cofnptrollsr  of  ttte 
Currency 

[Docket  No.  00-12] 

Notice  of  Request  for  Preemption 
Determinstion 

agency:  Office  of  the  Comptroller  of  the 

Currency,  Treasury. 

ACTION:  Notice  and  request  for  comment. 

summary:  The  Office  of  the  Comptroller 
of  the  Currency  (OCC)  is  publishing  for 
comment  a  written  request  for  the  OCC's 
determination  of  whether  Federal  law 
preempts  certain  provisions  of  the  West 
Virginia  Insurance  Sales  Consumer 
Protection  Act  (West  Virginia  Law).  The 
purpose  of  this  notice  and  request  for 
comment  is  to  provide  interested 
persons  with  an  opportunity  to  submit 
comments  prior  to  the  OCC's  issuance  of 
any  final  opinion  in  this  matter. 
DATES:  Comments  must  be  received  on 
or  before  July  3,  2000. 

ADDRESSES:  Comments  should  be  sent  to 
the  Communications  Division.  Office  of 
the  Comptroller  of  the  Currency',  250  E 
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Street,  SW,  Third  Floor,  Attention: 
Docket  No.  00-12,  Washington,  DC 
20219.  You  may  submit  comments 
electronically  to 

regs.comments@occ.treas.gov  or  by 
facsimile  transmission  to  (202)  874- 
5274.  You  can  inspect  and  photocopy 
the  comments  at  the  OCC's  Public 
Reference  Room,  250  E  Street,  SW, 
Washington,  DC,  between  9:00  a.m.  and 
5:00  p.m.  on  business  days.  You  cem 
make  an  appointment  to  inspect  the 
comments  by  calling  (202)  874-5043. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Ann  Orr  Nash,  Senior  Attorney,  or 
Stuart  Feldstein,  Assistant  Director, 
Legislative  and  Regulatory  Activities 
Division,  (202)  874-5090. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  OCC  has  received  a  request  from 
the  West  Virginia  Bankers  Association 
(Requester)  for  a  determination  that 
Federal  law  preempts  certain  provisions 
of  the  West  Virginia  Law. 

Section  114  of  the  Riegle-Neal 
Interstate  Banking  and  Branching 
Efficiency  Act  of  1994  (section  114), 
Pub.  L.  103-328  (12  U.S.C.  43)  generally 
requires  the  OCC  to  publish  in  the 
Federal  Register  a  descriptive  notice  of 
certain  requests  that  the  OCC  receives 
for  preemption  opinions.  Under  section 
114.  the  (JCC  must  publish  notice  before 
it  issues  any  opinion  letter  or 
interpretive  rule  concluding  that 
Federal  law  preempts  the  application  to 
a  national  bank  of  any  State  law  in  four 
designated  areas:  community 
reinvestment,  consumer  protection,  fair 
lending,  or  the  establishment  of 
intrastate  branches.  Pursuant  to  section 
114,  interested  persons  have  at  least  30 
days  to  submit  written  comments. 
Without  making  a  determination  as  to 
whether  section  114  applies  to  this 
request,  the  OCC  has  decided  that  it  is 
appropriate  to  use  notice  and  comment 
procedures  given  the  broad  interest  in 
the  issues  presented.  The  OCC  will 
publish  in  the  Federal  Register  any  final 
opinion  letter  or  interpretive  rule  that 
concludes  that  Federal  law  preempts 
State  law. 

Specific  Request  for  OCC  Preemption 
oietennination 

The  OCC  has  been  asked  to  determine 
whether  section  104  the  Gramm-Leach- 
Bliley  Act  (GLBA)  preempts  certain 
provisions  of  West  Virginia  Law. 

Section  104(d)(2)(A)  of  GLBA 
provides  that  "[i)n  accordance  with  the 
legal  standards  for  preemption  set  forth 
in  the  decision  of  the  Supreme  Court  of 
the  United  States  in  Bamett  Bank  of 
Marion  County  N.A.  v.  Nelson,  517  U.S. 


25  (1996),  no  State  may,  by  statute, 
regulation,  order,  interpretation,  or 
other  action  prevent  or  significantly 
interfere  with  the  ability  of  a  depository 
institution,  or  an  affiliate  thereof,  to 
engage,  directly  or  indirectly,  either  by 
itself  or  in  conjunction  with  an  affiliate 
or  any  other  person,  in  any  insurance 
sales,  solicitation,  or  cross  marketing 
activity."  However,  GLBA  does  not 
preempt  state  actions  that  are 
"substantially  the  same  as  but  no  more 
burdensome  or  restrictive  than"  any  of 
the  thirteen  specific  actions  described  in 
section  104(d)(2)(B)  of  GLBA  (Safe 
Harbors).  The  Requester  asserts  that  the 
follovdng  provisions  contained  in  seven 
sections  of  the  West  Virginia  Law  are 
preempted  by  the  GLBA — 

(1)  Section  33-11A-6  of  the  West 
Virginia  Law.  entitled  "Insurance  sales 
separate  from  loan  transaction." 
generally  prohibits  financial  institution 
employees  with  lending  responsibilities 
from  soliciting  the  purchase  or  sale  of 
insurance.  Specifically,  the  law 
provides  that: 

(a)  Solicitation  for  the  purchase  or 
sale  of  insurance  by  a  financial 
institution  shall  be  conducted  only  by 
individuals  whose  responsibilities  do 
not  include  loan  transactions  or  other 
transactions  involving  the  extension  of 
credit.  Provided,  That  for  a  financial 
institution  location  having  three  or  less 
individuals  with  lending  authority, 
solicitation  for  the  sale  of  insurance  may 
be  conducted  by  an  individual  with 
responsibilities  for  loan  transactions  or 
other  transactions  involving  the 
extension  of  credit,  as  long  as  the 
individual  primarily  responsible  for 
making  the  specific  loan  or  extension  of 
credit  is  not  the  same  individual 
engaged  in  the  solicitation  of  the 
purchase  or  sale  of  insurance  for  that 
same  transaction, 

(b)  In  the  event  that  in  any  small 
office,  the  same  individual  is  the 
licensed  agent  or  broker  and  the  sole 
individual  with  lending  authority,  the 
commissioner  may  grant  a  waiver  of  the 
requirements  of  this  section  upon  a 
written  request.  Such  request  shall 
include  documentation  that,  due  to  the 
small  office  staff,  compliance  is  not 
possible,  and  include  identification  of 
other  steps  which  will  be  taken  to 
minimize  the  customer  confusion 
prohibited  by  this  article. 

The  Requester  contends  that  Federal 
law  preempts  this  provision  because  it 
does  not  fit  within  any  of  the  Safe 
Harbors  and,  if  given  effect,  would 
prevent  or  significantly  interfere  with 
the  ability  of  financial  institutions  to 
engage  in  insurance  activities.  The 
Requester  asserts  that  limitations  on 
bank  use  of  personnel  will  significantly 


interfere  with  the  ability  of  community 
banks  to  offer  insiu'ance  services  to 
customers  and  generally  will  require  the 
use  of  more  personnel  than  may  be 
needed  to  conduct  the  business.  The 
Requester  also  contends  that  this 
provision  will  significantly  limit  the  use 
of  supermarket  branches  and  developing 
technologies  that  are  intended  to 
minimize  use  of  persoimel. 

(2)  Section  33-1  lA-8  of  the  West 
Virginia  Law,  entitled  "Tying  of 
products  prohibited,"  generally 
prohibits  a  financial  institution  from 
requiring  or  implying  that  the  purchase 
of  an  insurance  product  from  that 
institution  is  required  as  a  condition  to 
the  approval  of  a  loan.  Specifically,  that 
section  provides  that: 

(a)  No  person  shall  require  or  imply 
that  the  purchase  of  an  insurance 
product  from  a  financial  institution  by 
a  customer  or  prospective  customer  of 
the  institution  is  required  as  a  condition 
of  the  lending  of  money  or  extension  of 
credit. 

(b)  No  financial  institution  may  offer 
an  insurance  product  in  combination 
with  its  other  products,  unless  all  the 
products  are  available  separately  from 
the  financial  institution. 

The  Requester  contends  that  this 
provision  is  not  within  the  Safe  Harbor 
set  forth  in  section  104(d)(2)(B)(viii)  of 
GLBA,  which  protects  state  restrictions 
prohibiting  the  tying  of  locm  and 
insurance  products.  The  Requester 
asserts  that  this  provision  is  preempted 
because  it  essentially  prohibits  a  loan 
officer  from  mentioning  to  a  customer 
that  insurance  products  may  be 
available  at  a  discount  as  part  of  a 
package  of  bank  services,  and  thus, 
would  significantly  interfere  with  bank 
sales  of  insurance  products.  The 
Requester  also  contends  that  this 
provision  is  more  restrictive  than  the 
anti-tving  provisions  of  the  Bank 
Holding  Company  Act.  12  U.S.C.  1972 
and  the  implementing  Federal 
regulation. 

(3)  Section  33-1  lA-9  of  the  West 
Virginia  Law,  entitled  "Disclosures," 
generally  provides  that  a  financial 
institution  engaged  in  the  sale  of 
insurance  must  disclose  to  customers  in 
writing  the  nature  of  the  product  sold. 
Specifically,  the  section  provides  that — 

(a)  A  financial  institution  soliciting 
the  purchase  of  or  selling  insurance,  and 
any  person  soliciting  the  purchase  of  or 
selling  insurance  on  the  premises  of.  in 
connection  with  a  product  offering,  or 
using  a  name  identifiable  with,  a 
financial  institution,  shall  prominently 
disclose  to  customers,  in  wTiting.  in 
clear  and  concise  language,  including  in 
any  advertisement  or  promotional 
material,  and  orally  during  any 
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cu.stomor  contact,  that  insurance 
offered,  recommended,  sponsored,  or 
sold: 

(1)  Is  not  a  deposit. 

(2)  Is  not  insured  by  the  federal 
deposit  insurance  corporation  or.  where 
applicable,  the  National  Oedit  Union 
Share  Insurance  Fund; 

(3)  Is  not  guaranteed  by  anv  insured 
depository  institution;  and 

(4)  Where  appropriate,  involves 
investment  risk,  including  potential  loss 
of  principal 

(d)  Any  financial  institution  engaged 
in  the  making  of  loans  or  other 
extensions  of  credit  and  the  sale  of 
insurance  shall  prominently  disclose  to 
customers  in  writing,  in  clear  and 
concise  language,  that  the  insurance 
prf)durt  may  be  purchased  from  an 
agent  or  broker  of  the  customers  choice, 
and  the  customer's  choice  of  another 
insurance  provider  will  not  affect  the 
customer's  credit  relationship  with  the 
person.  For  purposes  of  this  subse<:tion, 
loans  and  extensions  of  credit  shall  not 
include  financing  in  connection  with 
the  insurance  product  offertid  or  sold 

(c)  Any  pers(jn  retjuired  under 
subse<:tions  (a)  or  (b)  of  this  set.tioii  to 
make  disclosures  to  a  customer  shall 
obtain  a  written  acknowledgment  of 
receipt  by  the  customer  of  such 
disclosun's,  inc:luding  th(»  date  of 
receipt  and  the  customer's  name, 
address,  and  account  number,  prior  to 
or  at  the  time  of  anv  application  for 
insurancie  sold  bv  the  person  Such 
acknowledgment  shall  be  in  a  separate 
document 

(d)  The  commissioner  inav  grant  a 
waiver  of  the  requirements  of  this 
section  to  any  person  required  to  give 
the  disclosures  required  bv  this  section 
solely  bet;ause  that  person  has  a  namt; 
identifiable  with  a  financial  institution 
upon  a  written  request  by  such  person 
demonstrating  that  his,  her  or  its 
customer  would  not  reasonably  benefit 
from,  or  might  in  fact  be  confused  bv, 
these  required  disi:losures 

The  Requester  contends  that  Federal 
law  preempts  subsection  (a)  of  this 
sei:tion  be<:ause  the  rwjuirement  that  a 
financial  institutitm  include  the 
disclosure   "in  anv  advertisement  or 
promotional  material  "  is  more 
burdensome  and  restrictive  than  the 
disclosure  requirement  contained  m 
section  l()4(d)(2)(B)(x)  of  the  .Safe 
Harbors.  The  Requester  further  c:ontends 
that  this  requirement  is  not  protected  bv 
section  104(d)(2)(B)(iii)  of  the  Safe 
Harbors,  which  permits  restrictions 
prohibiting  a  bank  from  using 
misleading  advertising.  The  Requester 
asserts  that  Federal  law  also  preempts 
subsection  (c)  of  this  section  because  the 
requirement  that  the  bank  obtain  the 


written  disclosures  in  a  separate 
document  is  unduly  burdensome  and 
restrictive,  and  thus,  would  significantly 
interfere  with  bank  insurance  sales 

(4)  .Section  33-11 A-10  of  the  West 
Virginia  Law.  entitled  "Timing  of 
insurance  solicitatitm.  "  generally 
prohibits  a  financial  institution  from 
making  an  insurance-related  referral  or 
solicitation  of  a  loan  customer  until 
after  the  loan  has  been  approved. 
Spe<;ifically.  the  .section  provides  that — 

(a)  No  individual  who  is  an  employee 
or  agent  of  a  financial  institution,  or  of 
a  subsidiary  or  affiliate  thereof,  may, 
directly  or  indirectly,  make  an 
insurance-related  referral  to  or  solicit 
the  purchase  of  any  insurance  from  a 
custf)mer  knowing  that  such  customer 
has  applied  for  a  loan  or  extension  of 
credit  from  that  financial  institution 
Ix'fore  such  times  as  the  customer  has 
n'ceived  a  written  commitment  with 
respect  to  such  loan  or  extension  of 
credit,  or.  in  the  event  that  no  written 
commitment  has  or  will  be  issued  in 

( i)nn»><:tion  with  the  loan  or  extension  of 
(.rcdit.  before  such  time  as  the  customer 
receives  notification  of  approval  of  the 
loan  or  extension  of  credit  by  the 
financial  institution  and  the  financial 
institution  creates  a  written  r«;ord  of 
the  loan  or  extension  of  credit  approval. 

(b)  This  provision  shall  not  prohibit 
anv  individual  subject  to  sub.section  (a) 
<ibove  from: 

( 1 1  informing  a  customer  that 
insurance  is  required  in  connection 
with  a  loan;  or 

(2)  Contacting  persons  in  the  course  of 
direct  or  mass  mailing  to  a  group  of 
persons  in  a  manner  that  bears  no 
relation  to  the  person's  loan  application 
or  credit  det:ision. 

The  Requester  contends  that  Federal 
law  preempts  this  provision  because  it 
does  not  fit  within  the  Safe  Harbors  and 
would  prevent  or  significantly  interfere 
with  the  ability  of  a  financial  institution 
to  tmgage  in  insurance  sales  activities  by 
prohibiting  loan  officers  from  marketing 
the  full  range  of  products  offered  by  an 
institution 

(5)  Sw-tion  33-U  A-1 1  of  the  West 
Virginia  Law,  entitled  "Insurance  in 
connection  with  the  loan,"  generally 
provides  that  extensions  of  credit  and 
insurance  sales  be  completed 
independently  and  through  separate 
documents  Spe<;ific:ally,  the  section 
provides  that — 

(a)  If  insurance  is  required  as  a 
condition  of  obtaining  a  loan,  the  credit 
and  insurance  transactions  shall  be 
completed  independently  and  through 
separate  documents 

(b)  A  loan  for  premiums  on  required 
insurance  shall  not  be  included  in  the 


primary  credit  without  the  written 
consent  of  the  customer. 

(c)  No  title  insurance  shall  be  issued 
until  the  title  insurance  company  has 
obtained  a  title  opinion  of  an  attorney 
licensed  to  practice  law  in  West 
Virginia,  which  attorney  is  not  an 
employee,  agent,  or  owner  of  the 
insured  bank  or  its  affiliates.  Said 
attorney  shall  have  conducted  or  cause 
to  have  conducted  under  the  attorney's 
direct  supervision  a  reasonable 
examination  of  the  title.  In  no  event 
shall  the  authority  of  a  state-chartered 
bank  to  sell  title  insurance  exceed  the 
authority  of  a  nationally  chartered  bank 
to  do  so. 

The  Requester  contends  that  the  use 
of  the  term  "independently"  removes 
the  provision  from  the  protection  of 
section  104(d)(2)(B)(xiii)  of  the  Safe 
Harbors  which  requires  the  maintenance 
of  separate  and  distinct  books  and 
records  relating  to  insurance 
transactions.  The  Requester  also 
contends  that  Federal  law  should 
preempt  this  provision  because  the  West 
Virginia  Law  would  impose  burdens  on 
the  bank  and  require  its  customers  to 
make  separate  trips  to  the  bank  and  sign 
separate  documents  to  purchase  bank 
and  insurance  products,  thus 
significantly  interfering  with  bank 
insurance  sales 

(6)  Section  33-11  A-1 3  of  the  West 
Virginia  Law.  entitled  "Confidentiality 
of  insurance  information  obtained  by 
financial  institutions.  "  generally 
prohibits  a  financial  institution  from 
using  insurance  information  obtained  in 
the  making  of  a  loan  unless  the 
customer  consents  to  such  use. 
Specifically,  the  section  provides  that — 

(a)  When  a  financial  institution 
requires  a  borrower  to  provide 
insurance  information  in  connection 
with  the  making  of  a  loan  or  extension 
of  credit,  neither  such  financial 
institution  nor  an  insurance  agent  or 
broker  affiliated  with  such  financial 
institution  may  later  use  the  information 
so  obtained  to  solicit  or  offer  insurance 
to  such  borrower,  unless  the  consent 
required  in  subsection  (b)  below  is  first 
obtained. 

(b)  A  borrower  may  consent  to  the 
financial  institution's  disclosure  of 
insurance  information  to  an  agent  or 
broker  affiliated  with  the  financial 
institution,  but  any  such  consent  must 
be  in  writing  and  be  given  at  a  time 
subsequent,  which  shall  be  no  less  than 
two  days,  to  the  time  of  the  application 
for,  approval  of  and  making  of  the  loan 
or  extension  of  credit. 

(c)  Consent  under  subsection  (b)  of 
this  section  shall  be  obtained  in  a 
separate  document,  distinct  from  any 
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other  transaction,  and  shall  not  be 
required  as  a  condition  for  performance 
of  other  services  for  the  customer. 

The  Requester  contends  that  this 
provision  is  more  burdensome  and 
restrictive  than  section  104(d)(2)(B)(vi) 
of  the  Safe  Harbors,  which  protects 
restrictions  on  the  release  of  insurance 
information  to  non-affiliated  third 
parties  for  the  purpose  of  soliciting  or 
selling  insurance.  The  Requester  states 
that  the  West  Virginia  Law  goes  beyond 
the  protection  of  the  Safe  Harbor 
because  it  prohibits  transfers  to 
affiliated  as  well  as  non-affiliated  third 
parties.  The  Requester  further  contends 
that  Federal  law  should  preempt  this 
provision  because  it  significantly 
interferes  with  national  bank  insurance 
sales  by  limiting  an  institution's  ability 
to  identify  customer  needs  and  suitable 
products  to  meet  the  needs  of  those 
customers, 

(7)  Section  33-11A-14  of  the  West 
Virginia  Law.  entitled  "Physical 
location  of  insurance  sales,"  generally 
provides  that  the  sale  of  cm  insurance 
product  by  a  financial  institution  must 
take  place  in  an  office  physically 
separated  from  the  institution's  lending 
and  deposit-taking  activities. 
Specifically,  the  section  provides  that  — 

The  place  of  solicitation  or  sale  of 
insurance  by  any  financial  institution  or 
on  the  premises  of  any  financial 


institution  shall  be  clearly  and 
conspicuously  signed  so  as  to  be  readily 
distinguishable  by  the  public  as  separate 
and  distinct  from  the  financial 
institution's  lending  and  deposit-taking 
activities.  In  the  event  that  a  person 
which  would  otherwise  be  subject  to  the 
requirements  set  forth  in  this  provision 
does  not  have  the  physical  space  to  so 
comply,  the  commissioner  may  grant  a 
waiver  of  the  requirements  of  this 
section  upon  a  vmtten  request  by  such 
person  demonstrating  that,  due  to  its 
small  physical  facilities,  compliance  is 
not  possible,  and  including 
identification  of  other  steps  which  will 
be  taken  to  minimize  customer 
confusion. 

The  Requester  contends  that  Federal 
law  preempts  this  provision  because  it 
does  not  fall  within  any  Safe  Harbor  and 
would  prevent  or  significantly  interfere 
with  the  ability  of  a  financial  institution 
to  engage  in  insurance  sales  activities  by 
requiring  physical  separation  of  the 
insurance  activities  from  core  banking 
activities.  The  Requester  states  that  this 
requirement  would  significantly 
interfere  with  bank  sales  of  insurance 
products,  particularly  with  regard  to 
smaller  institutions  with  limited  space 
and  personnel. 


Last  name 


ADAMS JR 

AHN  

AKA  SISTER  M.  CHRISTOPHORIS 

ALATALO  

APPLEGATE  

ARCHER  

ASHBROOK  

AUYANG  

BAKER  

BANOS  

BANOS  

BARSAMIAN  

BENICY  

BERG  

BERNARD  

BEUPRE  

BLOM  

BOHANNON  

BRADFORD  

BURKART  

CAMU  

CANDRAY  

CANTERBURY  

CARHART  

CATTIER  

CHAN  

CHANTLER  

CHIODO  

CHO  

CHO  

CHO  (AKA  HYUN-CHAN  CHO) 

CLARK  

COCKSWORTH  

CORNISH  


First 


Request  for  Comments 

The  OCC  requests  comments  on 
whether  Federal  law  preempts  the 
provisions  of  the  West  Virginia  Law- 
cited  above. 

Dated:  May  25.  2000. 
)ohn  D.  Hawke.  Jr., 

Comptroller  of  the  Currency. 

(PR  Doc.  00-13855  Filed  &-1-00;  8:45  am] 

BILLING  CODE  4S10-33-P 

DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Quarterly  Publication  of  Individuals, 
Who  Have  Chosen  To  Expatriate,  as 
Required  tiy  Section  6039G 

AGENCY:  Internal  Revenue  Service  (IRS). 

Treasury. 

action:  Notice. 

SUMMARY:  This  notice  is  provided  in 
accordance  with  IRC  section  6039G,  as 
amended,  by  the  Health  Insurance 
Portability  and  Accountability  Act 
(HIPPA)  of  1996.  This  listing  contains 
the  name  of  each  individual  losing 
United  States  citizenship  (within  the 
meaning  of  section  877(a))  with  respect 
to  whom  the  Secretary'  received 
information  during  the  quarter  ending 
March  31.  2000. 

Middle 


CLIFTON 

BYUNG 

HELGA 

ALVAR 

YANGSON 

MICHAEL 

JOHN 

WILLIAM 

RICHARD 

MARIE 

OSVALDO 

SUZANNE 

FRANCOIS 

CHRISTIAN 

CHARLES 

DENNISFF 

THOMAS 

CLINTON 

KEVIN 

ELIZABETH 

PHILIPPE 

RONALD 

DAVIDF 

JEFFREY 

ANNE 

KAM 

ANGELA 

ERIKA 

HYUN-CHAN 

YONG 

SUNGWOOK 

JAMES 

GRAHAM 

FRANCESCA 


SUHN 
IGLBRIND 


DIXON 
B 

MANYUNG 
KARL 


KOHAR 
J 

WILLIAM 

ALBERT 

EDGAR 

NATHANIEL 

JOSEPH 

ANN 

LOUIS 

CARLOS 

EDWARD 

COLWILL 

SOPHIE 

TAI 

MARGARET-JENNIFER 

ELISABETH 

CHA 

ADAMS 
ROGER 
SHARON 
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Last 

name 

First 

Middle 

COWAN       

JOHN 

ALICE 

RICHARD 

JENS 

TRICIA 

NANON 

ELIZABETH 

LINDA 

CYNTHIA 

ALBERTO 

RAFAEL 

GABRIEL 

BRITTNEY 

DIANA 

SUZANN 

JOAN 

VERENA 

ADINA 

ROBERT 

KERRY 

SEBASTIAN 

KATE 

IRAENE 

SUMIKO 

JUTTA 

RAMACHANDRA 

PAUL 

SUZANNE 

GILDA 

ROBERT 

JANICE 

CARLOS 

FRANCISCO 

PHILIPPE 

ELIZABETH 

MICHAEL 

ANDREA 

JOSEE 

GABRIELE 

HARLAND 

JOEL 

SIGVARD 

PHILIP 

JOHN 

ALOIS 

THOMAS 

KATE 

ALICE 

DORIS 

JANE 

ESTHER 

ESTHER 

STEPHEN 

FLORENCE 

TEIA 

YAIR 

DAEIN 

KEUN 

THOMAS 

VERNON 

CHAE 

JONG 

SON 

MOON 

MICHAEL 

BJORN-HELGE 

MINNA 

AILEEN 

AMITA 

HELEN 

SANDY 

MARIO 

ADAMANTIOE 

DAVID 

WILLIAM 
CAROL 
ALLEN 
FRANK 

SPERRY 
ELIZABETH 

ANN 

FRANCISCO 

1 

LUNDIN 
KAREN 

BARBARA 
MICHAL 
FRANCIS 
,  FLYNN 
BERNARD 

ERIKA 

1  EVA 
NAIDA 
EUGENE 
PATRICIA 
RAMES 
MICHAELE 
L 

RANDOLPHO 
HENRIQUE 
G 

J 

KAY-EISBETH 

CHRISTINE 

MARIA 

REESE 

PAUL 

URIEL 

KENNETH-LINN 
HEINRICH 
DAVID 
PITTON 

ERIKA 

EASON 

MARIE 

MARIE 

A 

ELIZABETH 

LUVON 

DAVID 

SOON 

LEE 

MIN 

CHUL 

OK 

HUl 

JON 

HIUA 

MARGARET 

ILCHUL 

EUNYONG 

JA 

MICHAEL 
H 

CRAMER     

CRAMER    

CUNTZE 

OAIMOND 

DE  GRASPE  BEAUBIEN-MA 

DE  HAES 

DE  PENTHENY  0  KELLY  .... 

TTRICK        

DE  WIT                                

DEL  BONO          

DEL  GRANADO  

DROULERS         

DUDKOWSKI     

ECKHART  

ECKHART    „ 

ELKINS        

ETTER                

EVEN-ZOHAR    

FENSTERMAKER       

FILLER                         

FIRMENICH          

FITTON-IRVINE   

FORSTER    

FUJIT/y-       

GALANTO    

GALLA                         

GARRISON                     

GESMARLARSEN      

GOURLAY                     

GRANT  

GRAY  

GROS  

GROS    

GUDEFIN                       

HABIE  DENBERG       

HARRISON 

HECKMANN  

HEITZMANN  

HEMMEN              

HENDRICKSON    

HERMANN     

HICKS            

HILGERS       

HILL                

HOFMANN    

HOWE             

IRVINE                             

JACKSON-GOLDET     

JALBERT                        

JEFFERIS       

- 

JENSEN         

JENSEN       

JERNIGAN    

JOHANSEN,  NEE  WAGNER 

JONES 

KAN       

KANG             

KANG             

KAPPELER   

KARNATZ      

KIM           . 

KIM          

KIM 

KIM-BARRASS      

KLOZ              

KNABEN        

KOVALA         

LAWRIE  

LEE        

LEF        

LEE        

LEGGIO 

LEMOS  

LEWIS  
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Last  name 


LEWIS 
LEWIS 
LEVA  . 


First 


Middle 


LIGHTERMAN 

LIM  

LOMBARD 

MACDONALD 
MARDSEN 

MAROCCO  

MARUS  

MARUS  

MATHUR  

MATTHAEUS 

MCCAW  

MCINTOSH  . 
MEISSNER  . 
MERIZALDE  . 

MICKENS  

MILTON  

MITCHELL 

MOORE 
MORENO 

MOSKO  

MURERO  

MURRY  JR    . 

NEWSON 

NIPPA 

OH  


OWENS  

OYASKI  

PAPANDREOU  

PEREZ-VELASCO  

PETERSEN  

PETERSON  

PROSINGER  

RAKOBITSCH  

REDOLFI  

REID  

RUBER   

ROCKOWITZ  

ROEHR   

SABA  

SAGIE   

SAYHER  

SCHERRER  

SHAH   

SHIU  

SIMPSON  

SINANAJ.NEE  ALTHEIDE 

SMITH  

SMITHEY  

SOBAK  

SPROWLS 

STEPHENSON  

STURMAN  

SUTTER  

TERWILLIGER  

THULLEN  

TINTE  JR 

TRETHOWAN  

TUEN  

UHM  

VANGOETHEM  

VAN  LOON 

VAN  RUCKEVORSEL  

VIERHEILIG  

VON  STRASDAS  

VON  STRASDAS  

WENMAN  

WICK  

WILLIAMS  JR 

WOLF  

WONG  

YOUNG  


DOUGLAS 

LILIAN 

HEIDI 

HOWARD 

JOHN 

ALEXIS 

DONALD 

JUDY 

PIA 

JEFFREY 

NANCY 

ANITA 

SUSANNE 

SEAN 

ISABEL 

SHARON 

CAMILO 

DARRELL 

JOHN 

DORIS 

ALFRED 

PABLO 

GEORGE 

MARIO 

WILLIAM 

SIMON 

JURGEN 

CHRISTOPHER 

KARIN 

JOSEPH 

GEORGE 

JULIEO 

PER 

TANJA 

BERNHARD 

AUGUSTINE 

VERONIKA 

BRUCE 

SUZANNE 

BRUCE 

KUNO 

KFAR 

TOVA 

RONALD 

ERIC 

SAMIR 

MAN 

DONALD 

MONA 

KARIN 

JEANIE 

STEVEN 

SVEN 

MANUELA 

VERA 

MARCIA 

ERIC 

PATRICK 

JOACHIM 

IRENE 

JUDY 

SUNG 

ROBERT 

PHILIPPA 

CEDRIC 

EVA 

HAI-TI 

VOLDEMAR 

CAROLE 

DOROTHY 

CHARLES 

GREGOR 

WINSTON 

PRATIMA 


WINDSOR 

I. 


HAN 

OLIVER 

VICTOR 

SUSAN 

LUISA 

CHAMP 

MUSE 

SIMLOT 

JAMEL 
HELEN 
MINERVA 

DWAIN 
CHARLES 
ARLENE 
TURNEY 

JAMES 
GERHART 

DAVID 
HEINZ 

BARBARA 

THOMAS 

JEFFREY 

NOVI 

SIGRID 

AUGUST 


HUNTER 
MAY 
P. 
MANFRED 


BROOKS 

RONALD 

SURENDRA 

HEI 

MILLER 

MARIE 

DOROTHY 

MARIA 

JOHN 

CHRISTOPHER 


JEAN 
WILLIAM 


SUSAN 

ANN 

JIN 

C. 

CATHERINE 

ANDRE 

CHRISTINE 

LEE 

ARNOLD 

L. 

BERYL 

EDWARD 

BALERIAN 

SHUI  WAH 

LEUNG-YUNG 
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Last  name 

ZAHM    !  HANS 

ZAHM  MINA 

ZAVADIL   CAROLYN 


First 


Middle 


MARIE 


.\li[)nivi'i)    M,i\    14,  JDDO 
DouK  Rof;«rs, 

Chirl.  Sfiri  lat  l'tiiii\  Is  Hnjni  h.  Intrrnationiil 
Distrii  t 

ll-'K  [)<)(     {Hy~  I  !77'>  hilfd  t,     1    ()().  H  4S  ,mi| 
BtLLINa  COOC  4S3O-01   U 


DEPARTMENT  OF  THE  TREASURY 

Office  of  Thrift  Supervision 

Submission  for  0MB  Review; 
Comment  Request 

Mav  26.  2()()() 

The  Office  i)f  Thrift  Supervision 
(OTS)  ha.s  .submitted  the  f()ll()win^ 
public;  information  collection 
requirement(.s)  to  OMB  for  review  and 
t:iearance  under  the  F'aperwork 
Reduction  Act  of  199,5.  Public  L^vv  104- 
l.r  Intere.sted  persons  may  obtain  copies 
of  the  submission(s)  by  calling  the  OT.S 


Clearance  Officer  listed   .Send  comments 
regarding  this  information  collec;tion  to 
the  OMB  reviewer  listed  and  to  the  OTS 
Clearance  Officer.  Office  of  Thrift 
Supervision.  1700  C,  Street.  N'W  . 
Washington,  DC;  205,52 

DATES:  Submit  written  comments  on  or 
before  luly  3.  2000 

OMB  Xumher:  1 550 — 001 1 

Form  \'umber  Not  applif:able. 

Typf  of  Review:  Regular 

Title:  Cieneral  Reporting  and 
Recordkeeping  by  Savings  Associations 

Description:  This  collection  of 
information  allows  management  of 
savings  associations  to  exercise  prudent 
controls  and  to  provide  (^TS  with  a 
means  of  determining  the  integrity  of 
savings  association  records  and 
operations  when  examining  for  safety, 
soundness,  and  regulatory  compliance 

Hespondents  .Savings  and  Loan 
Associations  and  .Savings  Banks. 


Estimated  \'umber  of  Responses: 
1.104 

Estimated  Burden  Hours  Per 
Response:  3.369  hours. 

Frequency  of  Response:  Once  per 
activity. 

Estimated  Total  Reporting  Burden: 
3.718,911  hours. 

Clearance  Officer:  Marv  Rawlings- 
Milton,  (202)  906-6028,  Office  of  Thrift 
Supervision.  1700  Street,  NW.. 
Washington.  DC  20552. 

OMB  Reviewer:  Alexander  Hunt.  (202) 
395-7860,  Office  of  Management  and 
Budget,  Room  10202,  New  Executive 
Office  Building,  Washington,  DC  20503. 

John  E.  Werner, 

Director,  Information  and  Management 
Services 

|FR  I>)<    ()0-l,i7.T2  Filed  B-l-OO.  H;4.t  am] 

BILUNG  CODE  872&-01-P 
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Corrections 


This  section  of  the  FEDERAL  REGISTER 
contains  editonal  corrections  of  previously 
published  Presidential.  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropnate  document  categones 
elsewhere  in  the  issue 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[AZ-050-00-1430-EU;  AZA  29964,  AZA 
29970-AZA  29975,  AZA  29977,  AZA  29979- 
AZA  29983,  AZA  29985-AZA  29989] 

Arizona:  Notice  of  Realty  Action; 
CompetKlve  Sale  of  Public  Land  in 
Quartzsite,  La  Paz  County,  AZ 

Correction 

In  notice  document  00-6530 
appearing  on  page  14315  in  the  issue  of 
March  16,  2000  make  the  following 
corrections; 


In  the  second  column,  six  lines  from 
the  bottom,  the  directions  in  "Sec.  23" 
should  read  as  follows: 

Sec.  23, 

N  V2S  W  V4  ,S  V2NE  V4S  W 1/4S  W  V4 , 
NWV4SWV4SWV4,NV2SEV4SWV4, 
SWV4  SEV4SWV4; 

IFR  Doc.  CO-6530  Filed  6-1-00;  8:45  am] 
BILUNG  CODE  1505-01-0 

DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

[Docket  No.  NHTSA  00-7013;  Notice  1] 
RIN2127-AG70 

Federal  Motor  Vehicle  Safety 
Standards;  Occupant  Crash  Protection 

Correction 

In  rule  document  00-11577  beginning 
on  page  30680  in  the  issue  of  Friday, 


Federal  Register 

Vol.   6.5.   No.   107 

Friday.  June  2.  2000 


May  12,  2000.  make  the  following 
correction: 

§571.208    [Corrected] 

On  page  30751,  in  the  second  column, 
in  §571.208.  in  paragraph  S15.3.2  (a), 
after  the  last  line,  insert  the  following 
equation: 


1 


ih 


•t, 


^'''^ 


(t:-t, 


[FR  Doc.  CO-11577  Filed  6-1-00;  8;45  am] 
BILUNG  CODE  1505-01-0 


Friday, 
June  2,  2000 


«    M 


Part  n 

Environmental 
Protection  Agency 

40  CFR  Parts  69,  80,  and  86 
Control  of  Air  PoUution  From  New  Motor 
Vehicles:  Heavy-Duty  Engine  and  Vehicle 
Standards;  Highway  Diesel  Fuel  Suliur 
Control  Requirements;  Proposed  Rules 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  69,  80,  and  86 

[AMS-FRL-6705-2] 
RIN  2060-AL69 

Control  of  Air  Pollution  From  New 
Motor  Vehlclea:  Proposed  Heavy-Duty 
Engine  and  Vehicle  Standards  and 
Highway  Diesel  Fuel  Sulfur  Control 
Requirements 

agency:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  Diesel  engines  contribute 
considerable  pollution  to  our  nation's 
continuing  air  quality  problems.  Even 
with  more  stringent  heavy-duty 
highway  engine  standards  set  to  take 
effect  in  2004,  these  engines  will 
continue  to  emit  large  amounts  of 
nitrogen  oxides  and  particulate  matter, 
both  of  which  contribute  to  serious 
public  health  problems  in  the  United 
States.  These  problems  include 
premature  mortality,  aggravation  of 
respiratory  and  cardiovascular  disease, 
aggravation  of  existing  asthma,  acute 
respiratory  symptoms,  chronic 
bronchitis,  and  decreased  lung  function. 
Numerous  studies  also  link  diesel 
exhaust  to  increased  incidence  of  lung 
cancer. 

The  diesel  engine  is  a  vital  workhorse 
in  the  United  States,  moving  much  of 
the  nation's  freight,  and  carrying  out 
much  of  its  farm,  construction,  and 
other  labor.  Diesel  engine  sales  have 
grown  over  the  last  decade,  so  that  now 
about  a  million  new  diesel  engines  are 
put  to  work  in  the  U.S.  every  year. 
Diesels  overwhelmingly  dominate  the 
bus  and  large  truck  markets  and  have 
btjen  capturing  a  growing  share  of  the 
light  heavy-duty  vehicle  market  over  the 
last  decade. 

Wo  are  proposing  a  comprehensive 
national  control  program  that  would 
regulate  the  heavy-duty  vehicle  and  its 
fuel  as  a  single  system.  We  are 
proposing  new  emission  standards  that 
would  begin  to  take  effect  in  2007.  and 
would  apply  to  heavy-duty  highway 
engines  and  vehicles.  These  propo.sed 
standards  are  based  on  the  use  of  high- 
efficiency  catalytic  exhaust  emission 
control  devices  or  comparably  effective 
advanced  technologies.  Because  these 
devices  are  damaged  by  sulfur,  we  are 
also  proposing  to  reduce  the  level  of 
sulfur  in  highway  diesel  fuel 
significantly  by  the  middle  of  2006. 

Diesel  engines  are  more  durable  and 
get  better  fuel  economy  than  gasoline 
engines,  but  also  pollute  significantly 


more.  If  this  program  is  implemented  as 
proposed,  diesel  trucks  and  buses  will 
have  dramatically  reduced  emission 
levels.  This  proposed  program  will 
bring  heavy-duty  diesel  emissions  on 
par  with  new  cars.  The  results  of  this 
historic  proposal  would  be  comparable 
to  the  advent  of  the  catalytic  converter 
on  cars,  as  the  proposed  standards 
would,  for  the  first  time,  result  in  the 
widespread  introduction  of  exhaust 
emission  control  devices  on  diesel 
engines. 

By  2007,  we  estimate  that  heavy-duty 
trucks  and  buses  will  account  for  as 
much  as  30  percent  of  nitrogen  oxides 
emissions  from  transportation  sources 
and  14  percent  of  particulate  matter 
emissions.  In  some  urban  areas,  the 
contribution  will  be  even  greater.  The 
standards  for  heavy-duty  vehicles 
proposed  in  this  rule  would  have  a 
substantial  impact  on  the  mobile  source 
inventories  of  oxides  of  nitrogen  and 
particulate  matter.  Beginning  the 
program  in  the  2007  model  year  ensures 
that  emission  reductions  start  early 
enough  to  counter  the  upward  trend  in 
heavy-duty  vehicle  emissions  that 
would  otherwise  occur  because  of  the 
increasing  number  of  vehicle  miles 
traveled  each  year. 

This  proposed  program  would  result 
in  particulate  matter  and  oxides  of 
nitrogen  emission  levels  that  are  90% 
and  95%  below  current  standards 
levels,  respectivelv.  In  order  to  meet 
these  more  stringent  standards  for  diesel 
engines,  the  proposal  calls  for  a  97% 
reduction  in  the  sulfur  content  of  diesel 
fuel.  As  a  result,  diesel  vehicles  would 
achieve  gasoline-like  exhaust  emission 
levels,  in  addition  to  their  inherent 
advantages  over  gasoline  vehicles  with 
respect  to  fuel  economy,  lower 
greenhouse  gas  emissions,  and  lower 
evaporative  hydrocarbon  emissions.  We 
are  also  proposing  more  stringent 
standards  for  heavy-duty  gasoline 
vehicles. 

The  clean  air  impact  of  this  program 
would  be  dramatic  when  fully 
implemented  By  2030.  this  program 
would  reduce  annual  emissions  of 
nitrogen  oxides,  nonmethane 
hydrocarbons,  and  particulate  matter  by 
a  projected  2.8  million.  305.000  and 
1 10,000  tons,  respectively.  We  project 
that  these  reductions  and  the  resulting 
significant  environmental  benefits  of 
this  program  would  come  at  an  average 
cost  increase  of  about  $1,700  to  $2,800 
per  new  vehicle  in  the  near  term  and 
about  $1000  to  $1600  per  new  vehicle 
in  the  long  term,  depending  on  the 
vehicle  size.  In  comparison,  new  vehicle 
prices  today  can  range  up  to  $250,000 
for  larger  heavy-duty  vehicles.  The  cost 
of  reducing  the  sulfur  content  of  diesel 


fuel  would  result  in  an  estimated 

increase  of  approximately  four  cents  per 

gallon. 

DATES:  Comments:  We  must  receive 

your  comments  by  August  14.  2000. 

Hearings:  We  will  hold  public 
hearings  on  June  19.  20.  22,  27.  and  29. 
2000.  See  ADDRESSES  below  for  the 
locations  of  the  hearings. 
ADDRESSES:  Comments:  You  may  send 
written  comments  in  paper  form  and/or 
by  e-mail.  We  must  receive  them  by  the 
date  indicated  under  "DATES"  above. 
Send  paper  copies  of  written  comments 
(in  duplicate  if  possible)  to  the  contact 
person  listed  below.  Send  e-mail 
comments  to  diesel@epa.gov. 

EPA's  Air  Docket  makes  materials 
related  to  this  rulemaking  available  for 
review  in  Docket  No.  A-99-06  located 
at  U.S.  Environmental  Protection 
Agency  (EPA).  Air  Docket  (6102),  Room 
M-1500.  401  M  Street.  SW,  Washington. 
DC  20460  (on  the  ground  floor  in 
Waterside  Mall)  from  8  a.m.  to  5:30 
p.m..  Monday  through  Friday,  except  on 
government  holidays.  You  can  reach  the 
Air  Docket  by  telephone  at  (202)  260- 
7548  and  by  facsimile  at  (202)  260- 
4400.  We  may  charge  a  reasonable  fee 
for  copying  docket  materials,  as 
provided  in  40  CFR  part  2. 

Hearings:  We  will  hold  five  public 
hearings  at  the  following  locations: 
June  19,  2000.  Crowne  Plaza  Hotel, 

1605  Broadwav.  New  York,  NY, 

10019 
June  20.  2000,  Rosemont  Convention 

Center.  5555  N.  River  Rd.. 

Rosemont.  IL  60018 
June  22,  2000,  Renaissance  Atlanta 

Hotel,  590  W.  Peachtree  St.  NW, 

Atlanta,  GA.  30308 
June  27.  2000.  Hyatt  Regency,  711  S. 

Hope  Street.  Los  Angeles.  CA. 

90017 
June  29.  2000.  Doubletree  Hotel,  3203 

Quebec  St.,  Denver,  CO.  80207 
We  request  that  parties  who  want  to 
testify  at  a  hearing  notify  the  contact 
person  listed  below  ten  days  before  the 
date  of  the  hearing.  Please  see  section  X, 
"Public  Participation"  below  for  more 
information  on  the  comment  procedure 
and  public  hearings. 
FOR  FURTHER  INFORMATION  CONTACT: 
Margaret  Borushko,  U.S.  EPA.  National 
Vehicle  and  Fuel  Emissions  Laboratory. 
2000  Traverwood.  Ann  Arbor  MI  48105; 
Telephone  (734)  214-^334,  FAX  (734) 
214-4816,  E-mail 
borushko.margaret@epa.gov. 

SUPPI^MENTARY  INFORMATION: 

Regulated  Entities 

This  proposed  action  would  affect 
you  if  you  produce  or  import  new 


heavy-duty  engines  which  are  intended 
for  use  in  highway  vehicles  such  as 
trucks  and  buses  or  heavy-duty  highway 
vehicles,  or  convert  heav^'-duty  vehicles 
or  heavy-duty  engines  used  in  highway 
vehicles  to  use  alternative  fuels.  It 


would  also  affect  you  if  you  produce, 
distribute,  or  sell  highway  diesel  fuel. 

The  table  below  gives  some  examples 
of  entities  that  may  have  to  follow  the 
proposed  regulations.  But  because  these 
are  only  examples,  you  should  carefully 


examine  the  proposed  and  existing 
regulations  in  40  CFR  parts  69.  80,  and 
86.  If  you  have  questions,  call  the 
person  listed  in  the  FOR  FURTHER 
INFORMATION  CONTACT  section  above. 


Category 


NAICS 
Codes » 


SIC  Codes'' 


Examples  of  potentially  regulated  entitles 


lr>dustrv 
Industry 

Industry 
Industry 

Industry 


336112 

3711 

Engine  and  truck  manufacturers. 

336120 

811112 

7533 

Commercial  importers  of  vehicles  and  vehicle  compo- 
nents. 

811198 

7549 

324110 

2911 

Petroleum  refiners. 

422710 

5171 

Diesel  fuel  marketers  and  distributors. 

422720 
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I.  A  Brief  Overview 

This  proposal  covers  the  second  of 
two  phases  in  a  comprehensive 
nationwide  program  for  controlling 
emissions  from  heavy-duty  engines 
(HDEs)  and  vehicles.  It  builds  upon  the 
phase  1  program  we  proposed  last 


October  (64  FR  58472,  October  29, 
1999).  That  action  reviewed  and 
proposed  to  confirm  the  2004  model 
year  emission  standards  set  in  1997  (62 
FR  54693,  October  21,  1997),  proposed 
stringent  new  emission  standards  for 
gasoline- fueled  heavy-duty  vehicles 
(HDVs),  and  proposed  other  changes  to 
the  heavy-duty  program,  including 
provisions  to  ensure  in-use  emissions 
control.  Today's  proposal  takes  the 
provisions  of  the  October  1999  proposal 
as  a  point  of  departure. 

This  second  phase  of  the  program 
looks  beyond  2004.  based  on  the  use  of 
high-efficiency  exhaust  emission  control 
devices  and  the  consideration  of  the 
vehicle  and  its  fuel  as  a  single  system. 
In  developing  this  proposal,  we  took 
into  consideration  comments  received 
in  response  to  an  advance  notice  of 
proposed  rulemaking  (ANPRM) 
published  in  May  of  last  year  (64  FR 
26142,  May  13,  1999),  and  comments 
we  received  in  response  to  our 
discussion  of  future  standards  in  the 
heavy-duty  2004  standards  proposal  last 
October.  We  welcome  comment  on  all 
facets  of  this  proposal  and  its 
supporting  analyses,  including  the 
levels  and  timing  of  the  proposed 
emissions  standards  and  diesel  fuel 
quality  requirements.  We  ask  that 
commenters  provide  any  technical 
information  that  supports  the  points 
made  in  their  comments. 

This  proposed  program  would  result 
in  particulate  matter  (PM)  and  oxides  of 
nitrogen  (NOx)  emission  levels  that  are 
90%  and  95%  below  current  standards 
levels,  respectively.  In  order  to  meet 
these  more  stringent  standards  for  diesel 
engines,  the  proposal  calls  for  a  97% 
reduction  in  the  sulfur  content  of  diesel 
fuel.  This  proposal  would  make  clean 
diesel  fuel  available  in  time  for 
implementation  of  the  light-duty  Tier  2 
standards.  The  heavy-duty  engine 
standards  would  be  effective  starting  in 
the  2007  model  year  and  the  low  sulfur 
diesel  fuel  needed  to  facilitate  the 
standards  would  be  widely  available  by 
the  middle  of  2006.  As  a  result,  diesel 
vehicles  would  achieve  gasoline-like 
exhaust  emission  levels,  in  addition  to 
their  inherent  advantages  over  gasoline 
vehicles  with  respect  to  fuel  economy, 
lower  greenhouse  gas  emissions,  and 
lower  evaporative  hydrocarbon 
emissions.  We  are  also  proposing  more 
stringent  standards  for  heavy-duty 
gasoline  vehicles. 

The  standards  proposed  would  result 
in  substantial  benefits  to  public  health 
and  welfare  and  the  environment 
through  significant  reductions  in 
emissions  of  NOx,  PM,  nonmethane 
hydrocarbons  (NMHC),  carbon 
monoxide  (CO),  sulfiu-  oxides  (SOx), 


and  air  toxics.  We  project  that  bv  2030, 
this  proposed  phase  2  program  would 
reduce  annual  emissions  of  NOx. 
NMHC.  and  PM  by  2.8  miUion.  305.000 
and  110.000  tons,  respectively. 
Especially  in  the  early  years  of  this 
program,  large  reductions  in  the  amount 
of  direct  and  secondar\"  PM  caused  bv 
the  existing  fleet  of  hea\T-duty  vehicles 
would  occur  because  of  the 
improvement  in  diesel  fuel  quality. 

A.  What  Is  Being  Proposed? 

There  are  two  basic  parts  to  this 
proposal:  (1)  New  exhaust  emission 
standards  for  heavA-duty  highway 
engines  and  vehicles,  and  (2)  new- 
quality  standards  for  highway  diesel 
fuel.  The  systems  approach  of 
combining  the  engine  and  fuel 
standards  into  a  single  program  is 
critical  to  the  success  of  our  overall 
efforts  to  reduce  emissions,  because  the 
emission  standards  would  not  be 
feasible  without  the  fuel  change.  This  is 
because  the  emission  standards,  if 
promulgated,  are  expected  to  result  in 
the  use  of  high-efficiency  exhaust 
emission  control  devices  that  would  be 
damaged  by  sulfur  in  the  fuel.  This 
proposal,  by  providing  extremely  low 
sulfur  diesel  fuel,  would  also  enable 
cleaner  diesel  passenger  vehicles  and 
light-duty  trucks.  This  is  because  the 
same  pool  of  highway  diesel  fuel  also 
services  these  light-duty  diesel  vehicles, 
and  these  vehicles  can  employ 
technologies  similar  to  the  high- 
efficiency  heavy-duty  exhaust  emission 
control  technologies  that  would  be 
enabled  by  the  fuel  change.  We  believe 
these  technologies  are  needed  for  diesel 
vehicles  to  comply  with  our  recently 
adopted  Tier  2  emissions  standards  for 
light-duty  highway  vehicles  (65  FR 
6698,  February  lo".  2000). 

We  believe  that  this  systems  approach 
is  a  comprehensive  way  to  enable 
promising  new  technologies  for  clean 
diesel  affecting  all  sizes  of  highway 
diesel  engines  and.  eventually,  diesel 
engines  used  in  nonroad  applications 
too.  The  fuel  change,  in  addition  to 
enabling  new  technologies,  would  also 
produce  emissions  and  maintenance 
benefits  in  the  existing  fleet  of  highway 
diesel  vehicles.  These  benefits  would 
include  reduced  sulfate  and  sulfur 
oxides  emissions,  reduced  engine  wear 
and  less  frequent  oil  changes,  and 
longer-lasting  exhaust  gas  recirculation 
(EGR)  components  on  engines  equipped 
with  EGR.  Heavy-duty  gasoline  vehicles 
would  also  be  expected  to  reach  cleaner 
levels  due  to  the  transfer  of  recent 
technology  developments  for  light-duty 
applications,  and  the  recent  action  taken 
to  reduce  sulfur  in  gasoline  as  part  of 
the  Tier  2  rule. 
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The  basic  elements  of  the  proposal  are 
outlined  below.  Detailed  provisions  and 
justifications  for  our  proposal  are 
discussed  in  subsequent  sections. 

1.  Heavy-Duty  Emission  Standards 

We  are  proposing  a  PM  emissions 
standard  for  new  heavy-duty  engines  of 
0.01  grams  per  brake-horsepower-hour 
(g/bhp-hr).  to  take  full  effect  in  the  2007 
HDE  model  year.  We  are  also  proposing 
standards  for  NOx  and  NMHC  of  0.20  g/ 
bhp-hr  and  0.14  g/bhp-hr.  respectively. 
These  NOx  and  NMHC  standards  would 
be  phased  in  together  between  2007  and 
2010.  for  diesel  engines.  The  phase-in 
would  be  on  a  percent-of-sales  basis:  Z.^i 
percent  in  2007.  50  percent  in  2008.  75 
percent  in  2009.  and  100  percent  in 
2010.  Because  of  the  more  advanced 
state  of  gasoline  engine  emissions 
control  technology,  gasoline  engines 
would  be  fully  subject  to  these 
standards  in  the  2007  model  year, 
although  we  request  comment  on 
phasing  these  standards  in  as  well.  A 
potential  delay  in  the  implementation 
date  of  the  gasoline  engine  and  vehicle 
standards  to  the  2008  model  year  arising 
from  issues  connected  with  the  2004 
model  year  standards  is  discussed  in 
section  111.D.2.  In  addition,  we  are 
proposing  a  formaldehyde  (HCHO) 
emissions  standard  of  0.016  g/bhp-hr  for 
all  heavy-duty  engines,  to  be  phased  in 
with  the'  NOx  and  NMHC  standards,  and 
the  inclusion  of  turbocharged  diesels  in 
the  existing  crankcase  emissions 
prohibition,  effective  in  2007. 

Proposed  standards  for  complete 
HDVs  would  be  implemented  on  the 
same  schedule  as  for  engine  standards. 
For  certification  of  complete  vehicles 
between  8500  and  10,000  pounds  gross 
vehicle  weight  rating  (GVWR),  the 
proposed  standards  are  0.2  grams  per 
mile  (g/mi)  for  NOx,  0.02  g/mi  for  PM. 
0.195  g/mi  for  NMHC.  and  0.016  g/mi 
for  formaldehyde.'  For  vehicles  between 
10.000  and  14.000  pounds,  the  proposed 
standards  are  0.4  g/mi  for  NOx.  0  02 
g/mi  for  PM.  0.2;U)  g/mi  for  NMHC.  and 
0  021  g/mi  for  formaldehyde.  These 
standards  levels  are  roughly  comparable 
to  the  proposed  engine-ba.sed  standards 
in  these  size  ranges.  Note  that  these 
standards  would  not  apply  to  vehicles 
above  8500  pounds  that  we  classify  as 
medium-duty  passenger  vehicles  as  part 
of  our  Tier  2  program. 

Finally,  we  are  proposing  to  revise  the 
evaporative  emissions  standards  for 
heaw-duty  engines  and  vehicles. 
effective  on  the  same  schedule  as  the 


'  V'l'hii  If  wiMghl  rHtin^s  in  this  |irt'[iiis.)l  refer  to 
(,\VVK  (the  I  urli  wiM^hl  of  thf  vcliii  I''  plus  its 
iiiHxitniiiti  ri'(  ciiniiii'iidi'il  Inad  nf  piissi-iif^ors  unci 
i:iirRi))  unlt'ss  imtiMJ  nttjiTwisf 


gasoline  engine  and  vehicle  exhaust 
emission  standards.  The  proposed 
standards  for  8500  to  14,000  pound 
vehicles  are  1.4  and  1.75  grams  per  test 
for  the  3-day  diurnal  and  supplemental 
2-day  diurnal  tests,  respectively. 
Slightly  higher  standards  levels  of  1.9 
and  2.3  grams  per  test  would  apply  for 
vehicles  over  14,000  pounds.  These 
proposed  standards  represent  more  than 
a  50  percent  reduction  in  the  numerical 
standards  as  they  exist  today. 

2.  Fuel  Quality  Standards 

We  are  proposing  that  diesel  fuel  sold 
to  consumers  for  use  in  highway 
vehicles  be  limited  in  sulfur  content  to 
a  level  of  15  parts  per  million  (ppm), 
beginning  June  1,  2006.  This  proposed 
sulfur  standard  is  based  on  our 
assessment  of  how  sulfur-intolerant 
advanced  exhaust  emission  control 
technologies  will  be,  and  a 
corresponding  assessment  of  the 
feasibility  of  low-sulfur  fuel  production 
and  distribution.  We  are  seeking 
comment  on  voluntary  options  for 
providing  refiners  with  flexibility  in 
complying  with  the  low  sulfur  highway 
diesel  fuel  program.  In  addition,  we 
request  comment  on  some  potential 
flexibility  provisions  to  assist  small 
refiners  in  complying  with  the  program. 

With  minor  exceptions,  existing 
compliance  provisions  for  ensuring 
diesel  fuel  quality  that  have  been  in 
effect  since  1993  would  remain 
unchanged  (55  FR  34120.  August  21. 
1990). 

B.  Why  Is  EPA  Making  This  Proposal? 

1 .  Heavy-Duty  Vehicles  Contribute  to 
Serious  Air  Pollution  Problems 

As  will  be  discussed  in  detail  in 
section  II.  emissions  from  heavy-duty 
vehicles  contribute  greatly  to  a  number 
of  serious  air  pollution  problems,  and 
will  continue  to  do  so  into  the  future 
absent  further  controls  to  reduce  these 
emissions.  First,  heavy-duty  vehicles 
contribute  to  the  health  and  welfare 
effects  of  ozone.  PM.  NOx.  SOx.  and 
volatile  organic  compounds  (VOCs). 
including  toxic  compounds  such  as 
formaldehyde.  These  adverse  effects 
include  premature  mortality, 
aggravation  of  respiratory  and 
cardiovascular  disease  (as  indicated  by 
increased  hospital  admissions  and 
emergency  room  visits,  school  absences, 
work  loss  days,  and  restricted  activity 
days),  changes  in  lung  function  and 
increased  respiratory  symptoms, 
changes  to  lung  tissues  and  structures, 
altered  respiratory  defense  mechanisms, 
chronic  bronchitis,  and  decreased  lung 
function.  Ozone  also  causes  crop  and 
forestry  losses,  while  PM  also  causes 


deimage  to  materials,  and  soiling. 
Second,  both  NOx  and  PM  contribute  to 
substantial  visibility  impairment  in 
many  parts  of  the  U.S.  Third,  NOx 
emissions  from  heavy-duty  trucks 
contribute  to  the  acidification, 
nitrification  and  eutrophication  of  water 
bodies. 

Millions  of  Americans  live  in  areas 
with  unhealthful  air  quality  that 
currently  endangers  public  health  and 
welfare.  Without  emissioiy^ductions 
from  the  proposed  standards  for  heavy- 
duty  vehicles,  there  is  a  significant  risk 
that  an  appreciable  number  of  areas 
across  the  country  will  violate  the  1- 
hour  ozone  national  ambient  air  quality 
standard  (NAAQS)  during  the  period 
when  these  standards  will  take  effect. 
Furthermore,  our  analysis  shows  that 
PMin  concentrations  in  10  areas  with  a 
combined  population  of  27  million 
people  face  a  significant  risk  of 
exceeding  the  PMin  NAAQS  without 
significant  additional  controls  in  2007 
or  thereafter.  Under  the  mandates  and 
authorities  in  the  Clean  Air  Act,  federal. 
State,  and  local  governments  are 
working  to  bring  ozone  and  particulate 
levels  into  compliance  with  the  1-hour 
ozone  and  PMio  NAAQS  through  State 
Implementation  Plan  (SIP)  attainment 
and  maintenance  plans,  and  to  ensure 
that  future  air  quality  reaches  and 
continues  to  achieve  these  health-based 
standards.  The  reductions  proposed  in 
this  rulemaking  would  play  a  critical 
part  in  these  important  efforts. 

Emissions  from  heavy-duty  vehicles 
account  for  substantial  portions  of  the 
country's  ambient  PM  and  NOx  levels. 
(NOx  is  a  key  precursor  to  ozone 
formation).  By  2007,  we  estimate  that 
heavy-duty  vehicles  will  account  for  29 
percent  of  mobile  source  NOx  emissions 
and  14  percent  of  mobile  source  PM 
emissions.  These  proportions  are  even 
higher  in  some  urban  areas,  such  as  in 
Albuquerque,  where  HDVs  contribute 
37  percent  of  the  mobile  source  NOx 
emissions  and  20  percent  of  the  mobile 
source  PM  emissions.  The  PM  and  NOx 
standards  for  heavy-duty  vehicles 
proposed  in  this  rule  would  have  a 
substantial  impact  on  these  emissions. 
By  2030,  NOx  emissions  from  heavy- 
duty  vehicles  under  today's  proposed 
standards  would  be  reduced  by  2.8 
million  tons,  and  PM  emissions  would 
decline  by  about  110,000  tons, 
dramatically  reducing  this  source  of 
NOx  and  PM  emissions.  Urban  areas, 
which  include  many  poorer 
neighborhoods,  can  be 
disproportionately  impacted  by  HDV 
emissions,  and  these  neighborhoods 
would  thus  receive  a  relatively  larger 
portion  of  the  benefits  expected  from 
new  HDV  emissions  controls.  Over  time. 


the  relative  contribution  of  diesel 
engines  to  air  quality  problems  will  go 
even  higher  if  diesel-equipped  light- 
duty  vehicles  become  more  popular,  as 
is  expected  by  some  automobile 
manufacturers. 

In  addition  to  its  contribution  to  PM 
inventories,  diesel  exhaust  PM  is  of 
special  concern  because  it  has  been 
implicated  in  an  increased  risk  of  lung 
cancer  and  respiratory  disease  in  human 
studies.  The  EPA  draft  Health 
Assessment  Document  for  Diesel 
Emissions  is  currently  being  revised 
based  on  comments  received  from  the 
Clean  Air  Scientific  Advisory 
Committee  (CAS AC)  of  EPA 's  Science 
Advisory  Board.  The  current  EPA 
position  is  that  diesel  exhaust  is  a  likely 
human  carcinogen  and  that  this  cancer 
hazard  applies  to  environmental  levels 
of  exposure.2  In  the  draft  Health 
Assessment  Document  for  Diesel 
Emissions,  EPA  provided  a  qualitative 
perspective  that  the  upper  bounds  on 
environmental  cancer  risks  may  exceed 
10    "and  could  be  as  high  as  10    '. 
Several  other  agencies  and  governing 
bodies  have  designated  diesel  exhaust 
or  diesel  PM  as  a  "potential"  or 
"probable"  human  carcinogen.  In 
addition,  diesel  PM  poses  nonmaligncmt 
respiratory  hazards  to  humans,  not 
unlike,  in  some  respects,  hazards  fi-om 
exposure  to  ambient  PMi  s  to  which 
diesel  PM  contributes.  State  and  local 
governments,  in  their  efforts  to  protect 
the  health  of  their  citizens  and  comply 
with  requirements  of  the  Clean  Air  Act 
(CAA  or  "the  Act"),  have  recognized  the 
need  to  achieve  major  reductions  in 
diesel  PM  emissions,  and  have  been 
seeking  Agency  action  in  setting 
stringent  new  standards  to  bring  this 
about.  3 
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2.  Technology-Based  Solutions 

Although  the  air  quality  problems 
caused  by  diesel  exhaust  are  formidable, 
we  believe  they  can  be  resolved  through 
the  application  of  high-efficiency 
emissions  control  technologies.  As 
discussed  in  detail  in  section  III,  the 
development  of  diesel  emissions  control 
technology  has  advanced  in  recent  years 
so  that  very  large  emission  reductions 
(in  excess  of  90  percent)  are  possible, 
especially  through  the  use  of  catalytic 


'  Environmental  Protection  Agency  (1999)  Health 
Assessment  Document  for  Diesel  Emissions  SAB 
Review  Draft  EPA/600/8-90/057D  Office  of 
Research  and  Development,  Washington,  D.C.  The 
document  is  available  electronically  at 
lA'ww. epa.gov/ncea/diesel  titm 

'  For  example,  see  letter  dated  luly  13.  1999  from 
lohn  Elston  and  Richard  Baldwin  on  behalf  of  the 
Slate  and  Territorial  Air  Pollution  Program 
Administrators  and  the  Association  of  Local  Air 
Pollution  Control  Officials  (docket  A-99-06.  item 
II-D-78) 


emission  control  devices  installed  in  the 
vehicle's  exhaust  system  (and  integrated 
with  the  engine  controls).  These  devices 
are  often  referred  to  as  "exhaust 
emission  control"  or  "aftertreatment" 
devices.  Exhaust  emission  control 
devices,  in  the  form  of  the  well-known 
catalytic  converter,  have  been  used  in 
gasoline-fueled  autafcobiles  for  25 
years,  but  have  haoonly  limited 
application  in  diesel  vehicles. 

Because  the  Clean  Air  Act  requires  us 
to  set  heavy-duty  engine  standards  that 
reflect  the  greatest  degree  of  emission 
reduction  achievable  through  the 
application  of  available  technology 
(subject  to  a  number  of  criteria  as 
discussed  in  section  LB. 3),  this  notice 
proposes  these  standards,  and  proposes 
a  justification  for  their  adoption  based 
on  the  air  quality  need,  their 
technological  feasibility,  costs,  and 
other  criteria  listed  in  the  Act  (see 
section  III  of  this  document).  As  part  of 
this  proposal,  we  are  also  proposing 
changes  to  diesel  fuel  quality  in  order  to 
enable  these  advanced  technologies 
(section  IV).  Heavy-duty  gasoline 
engines  would  also  be  able  to  reach  the 
significantly  cleaner  levels  envisioned 
in  this  proposal  by  relying  on  the 
transfer  of  recent  technology 
developments  for  light-duty 
applications,  given  the  recent  action 
taken  to  reduce  sulfur  in  gasoline  (65  FR 
6698,  February  10,  2000). 

We  believe  the  proposed  standards 
would  require  the  application  of  high- 
efficiency  PM  and  NOx  exhaust 
emission  controls  to  heavy-duty  diesel 
vehicles.  High-efficiency  PM  exhaust 
emission  control  technology  has  been 
available  for  several  years,  although 
engine  manufacturers  have  generally  not 
needed  this  technology  in  order  to  meet 
our  PM  emission  standards.  This 
technology  has  continued  to  improve 
over  the  years,  especially  with  respect  to 
durability  and  robust  operation  in  use. 
It  has  also  proven  extremely  effective  in 
reducing  exhaust  hydrocarbon 
emissions.  Thousands  of  such 
advanced-technology  systems  are  now 
in  use  in  fleet  programs,  especially  in 
Europe.  However,  as  discussed  in  detail 
in  section  III,  these  advanced- 
technology  systems  are  very  sensitive  to 
sulfur  in  the  fuel.  For  the  technology  to 
be  viable  and  capable  of  meeting  the 
proposed  standards,  we  believe,  based 
on  information  currently  available,  that 
it  will  require  diesel  fuel  with  sulfiu 
content  at  the  15  ppm  level. 

Similarly,  high-efficiency  NOx 
exhaust  emission  control  technology 
will  be  needed  if  heavy-duty  vehicles 
are  to  attain  the  proposed  standards.  We 
believe  this  technology,  like  the  PM 
technology,  is  dependent  on  15  ppm 


diesel  fuel  sulfur  levels  to  be  feasible, 
marketable,  and  capable  of  achieving 
the  proposed  standards.  High-efficiency 
NOx  exhaust  emission  control 
technology  has  been  quite  successful  in 
gasoline  direct  injection  engines  that 
operate  with  an  exhaust  composition 
fairly  similar  to  diesel  exhaust. 
However,  as  discussed  in  section  III. 
application  of  this  technology  to  diesels 
has  some  additional  challenges  and  so 
has  not  yet  gotten  to  the  field  trial  stage. 
We  are  confident  that  the  certainty  of 
low-sulfur  diesel  fuel  that  would  be 
provided  by  promulgation  of  the 
proposed  fuel  standard  would  allow  the 
application  of  this  technolog%'  to  diesels 
to  progress  rapidly,  and  would  result  in 
systems  capable  of  achieving  the 
proposed  stcmdards.  However,  we 
acknowledge  that  our  proposed  NOx 
standard  represents  an  ambitious  target 
for  this  technology,  and  so  we  are  asking 
for  comment  on  the  appropriateness  of 
a  technology  review  of  diesel  NOx 
exliaust  emission  controls. 

The  need  to  reduce  the  sulfur  in 
diesel  fuel  is  driven  by  the  requirements 
of  the  exhaust  emission  control 
technology  that  we  project  would  be 
needed  to  meet  the  proposed  standards. 
The  challenge  in  accomplishing  the 
sulfur  reduction  is  driven  by  the 
feasibility  of  needed  refinery 
modifications,  and  by  the  costs  of 
making  the  modifications  and  running 
the  equipment.  In  consideration  of  the 
impacts  that  sulfiu  has  on  the 
efficiency,  reliability,  and  fuel  economy 
impact  of  diesel  engine  exhaust 
emission  control  devices,  we  believe 
that  controlling  the  sulfur  content  of 
highway  diesel  fuel  to  the  1 5  ppm  lev^el 
will  be  necessary.  Fiulhermore, 
although  the  refinery  modifications  and 
process  changes  needed  to  meet  a  1 5 
ppm  restriction  are  expected  to  be 
substantial,  we  propose  that  this  level  is 
both  feasible  and  cost  effective. 
However,  we  are  asking  for  comment  on 
various  concepts  to  provide 
implementation  flexibility  for  refiners. 

3.  Basis  for  Action  Under  the  Clean  Air 
Act 

Section  202(a)(1)  of  the  Act  directs  us 
to  establish  standards  regulating  the 
emission  of  any  air  pollutant  from  any 
class  or  classes  of  new  motor  vehicles  or 
engines  that,  in  the  Administrator's 
judgment,  cause  or  contribute  to  air 
pollution  which  may  reasonably  be 
anticipated  to  endanger  public  health  or 
welfare.  Section  202(a)(3)  requires  that 
EPA  set  standards  for  heavy-duty  trucks 
that  reflect  the  greatest  degree  of 
emission  reduction  achievable  through 
the  application  of  technology  which  we 
determine  will  be  available  for  the 
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model  year  to  which  the  standards 
apply.  We  are  to  give  appropriate 
consideration  to  cost,  energy,  and  safety 
factors  associated  with  the  application 
of  such  technology.  We  may  revise  such 
technology-based  standards,  taking  costs 
into  account,  on  the  basis  of  information 
concerning  the  effects  of  air  pollution 
from  heavy-duty  vehicles  or  engines  and 
other  sources  of  mobile  source  related 
pollutants  on  the  public  health  and 
welfare.  Section  202(a)(3)(C)  requires 
that  promulgated  standards  apply  for  no 
less  than  three  years  and  go  into  effect 
no  less  than  4  years  after  promulgation. 
This  proposal  has  been  developed  in 
conformance  with  these  statutory 
requirements. 

We  believe  the  evidence  provided  in 
section  III  and  the  draft  Regulatory 
Impact  Analysis  (RIA)  indicates  that  the 
stringent  technology-forcing  standards 
proposed  today  are  feasible  and  reflect 
the  greatest  degree  of  emission 
reduction  achievable  in  the  model  years 
to  which  they  apply.  We  have  given 
appropriate  consideration  to  costs  in 
choosing  these  standards.  Our  review  of 
the  costs  and  cost-effectiveness  of  these 
proposed  standards  indicate  that  they 
would  be  reasonable  and  comparable  to 
the  cost-effectiveness  of  other  emission 
reduction  strategies  that  have  been 
required  or  could  be  required  in  the 
future.  We  have  also  reviewed  and  given 
appropriate  consideration  to  the  energy 
factors  of  this  rule  in  terms  of  fuel 
efficiency  and  effects  on  diesel 
production  and  distribution,  as 
discussed  below,  as  well  as  any  safety 
factors  associated  with  these  proposed 
standards. 

The  information  regarding  air  quality 
and  the  contribution  of  heavy-duty 
engines  to  air  pollution  in  section  II  and 
the  Draft  RIA  provides  strong  evidence 
that  emissions  from  such  engines 
significantly  and  adversely  impact 
public  health  or  welfare.  First,  there  is 
a  significant  risk  that  several  areas  will 
fail  to  attain  or  maintain  compliance 
with  the  NAAQS  for  1-hour  ozone 
concentrations  or  PMni  concentrations 
during  the  period  that  these  proposed 
new  vehicle  and  engine  standards 
would  be  phased  into  the  vehicle 
population,  and  that  heavy-duty  engines 
contribute  to  such  concentrations,  as 
well  as  to  concentrations  of  other 
NAAQS-related  pollutants.  Second,  EPA 
currently  believes  that  diesel  exhaust  is 
a  likely  human  carcinogen.  The  risk 
associated  with  exposure  to  diesel 
exhaust  includes  the  particulate  and 
gaseous  components.  Some  of  the  toxic 
air  pollutants  associated  with  emi.ssions 
from  heavy-duty  vehicles  and  engines 
include  benzene,  formaldehyde, 
acetaldehyde,  dioxin.  acrolein,  and  1.3- 


butadiene.  Third,  emissions  from  heavy- 
duty  engines  contribute  to  regional  haze 
and  impaired  visibility  across  the 
nation,  as  well  as  acid  deposition.  POM 
deposition,  eutrophication  and 
nitrification,  all  of  which  are  serious 
environmental  welfare  problems. 

Based  on  this  evidence,  EPA  believes 
that,  for  purposes  of  section  202(a)(1), 
emissions  of  NOx.  VOCs,  SOx  and  PM 
from  heavy-duty  trucks  can  reasonably 
be  anticipated  to  endanger  the  public 
health  or  welfare.  In  addition,  diis 
evidence  indicates  that  it  would  not  be 
appropriate  to  modify  the  technology 
based  standards  pursuant  to  section 
202(a)(3)(B).  EPA  believes  that  it  is 
required  under  section  202(a)(3)(A)  to 
set  technology  based  standards  that 
meet  the  criteria  of  that  provision,  and 
is  not  required  to  make  an  affirmative 
determination  under  section  20^(a)(l). 
Instead  EPA  is  authorized  to  take  air 
quality  into  consideration  under  section 
202(a)(3)(B)  in  deciding  whether  to 
modify  or  not  set  standard  under  section 
202(a)(3)(A).  In  this  case,  however,  EPA 
believes  the  evidence  would  fully 
support  a  determination  under  section 
202(a)(1)  to  set  standards,  and  a 
determination  not  to  modify  such 
standards  under  section  202(a)(3)(B). 

In  addition,  there  is  significant 
evidence  that  emissions  from  heavy- 
duty  trucks  contribute  to  levels  of  ozone 
such  that  large  segments  of  the  national 
population  are  expected  to  experience 
prolonged  exposure  over  several  hours 
at  levels  that  present  serious  concern  for 
the  public  health  and  welfare.  The  same 
is  true  for  exposure  to  fine  PM.  These 
public  health  and  welfare  problems  are 
expected  to  occur  in  many  parts  of  the 
country,  including  areas  that  are  in 
compliance  with  the  1-hour  ozone  and 
PMi„  NAAQS  (PM,<,  is  particulate 
matter  that  is  10  microns  or  smaller). 
This  evidence  is  an  additional  reason 
why  the  controls  proposed  today  are 
justified  and  appropriate  under  the  Act. 
While  EPA  sees  this  as  additional 
support  for  this  action,  EPA  also 
believes  that  the  evidence  of  air 
pollution  problems  summarized  above 
and  described  in  greater  detail 
elsewhere  is  an  adequate  justification 
for  this  rule  independent  of  concern 
over  prolonged  exposure  to  ozone 
levels. 

Section  211(c)  of  the  CAA  allows  us 
to  regulate  fuels  where  emission 
products  of  the  fuel  either;  (1)  Cause  or 
contribute  to  air  pollution  that 
reasonably  may  be  anticipated  to 
endanger  public  health  or  welfare,  or  (2) 
will  impair  to  a  significant  degree  the 
performance  of  any  emission  control 
device  or  system  which  is  in  general 
use.  or  which  the  Administrator  finds 


has  been  developed  to  a  point  where  in 
a  reasonable  time  it  would  be  in  general 
use  were  such  a  regulation  to  be 
promulgated.  This  proposal  meets  each 
of  these  criteria.  The  discussion  of  the 
first  test  is  substantially  the  same  as  the 
above  discussion  for  the  heavy-duty 
engine  standards,  because  SOx 
emissions  bom  heavy-duty  diesel 
vehicles  are  due  to  sulfur  in  diesel  fuel. 
The  substantial  adverse  effect  of  high 
diesel  sulfur  levels  on  diesel  control 
devices  or  systems  expected  to  be  used 
to  meet  the  heavy-duty  standards  is 
discussed  in  depth  in  section  UI.F  and 
in  the  Draft  RIA.  In  addition,  our 
authority  under  section  211(c)  is 
discussed  in  more  detail  in  appendix  A 
to  the  draft  RIA. 

C.  Putting  This  Proposal  in  Perspective 

There  are  several  helpful  perspectives 
to  establish  in  understanding  the 
context  for  this  proposal:  the  growing 
popularity  of  diesel  engines,  past 
progress  and  new  developments  in 
diesel  emissions  control,  Tier  2  light- 
duty  emission  standards  and  other 
related  EPA  initiatives  (besides  the 
above-discussed  rulemaking  for 
highway  heavy-duty  engine  emission 
standards  in  2004),  and  recent  actions 
and  plans  to  control  diesel  emissions  by 
the  States  and  in  other  countries. 

1.  Diesel  Popularity 

The  diesel  engine  is  increasingly 
becoming  a  vital  workhorse  in  the 
United  States,  moving  much  of  the 
nation's  freight,  and  carrying  out  much 
of  its  farm,  construction,  and  other 
labor.  Diesel  engine  sales  have  grown 
impressively  over  the  last  decade,  so 
that  now  about  a  million  new  diesel 
engines  are  put  to  work  in  the  U.S. 
every  year.  Unfortunately,  these  diesel 
engines  emit  large  quantities  of  harmful 
pollutants  annually. 

Furthermore,  although  diesel 
emissions  in  this  country  come  mostly 
from  heavy-duty  trucks  and  nonroad 
equipment,  an  additional  source  may 
grow  out  of  auto  manufactiuers'  plans  to 
greatly  increase  the  sales  of  diesel- 
powered  light-duty  vehicles  (LDVs)  and 
especially  of  light-duty  trucks  (LDTs),  a 
category  that  includes  the  fast-selling 
sport-utility  vehicles,  minivans,  and 
pickup  trucks.  These  plans  reflect  the 
continuation  of  an  ongoing  dieselization 
trend,  a  trend  recently  most  evident  in 
the  growing  popularity  of  diesel- 
powered  light  heavy-duty  trucks  (8500 
to  19,500  pounds).  Diesel  market 
penetration  is  working  its  way  from 
larger  to  smaller  highway  applications 
and  to  a  broader  array  of  nonroad 
equipment  applications.  Finally, 
especially  in  Europe  where  diesels  have 


already  gained  a  broad  consumer 
acceptance,  the  diesel  engine  is 
increasingly  viewed  as  an  attractive 
technology  option  for  reducing 
emissions  of  gases  that  contribute  to 
global  warming,  because  it  has  greater 
operating  efficiency  than  a  gasoline 
engine. 

2.  Past  Progress  and  New  Developments 

Since  the  1970's,  highway  diesel 
engine  designers  have  employed 
numerous  strategies  to  meet  our 
emissions  standards,  beginning  with 
smoke  controls,  and  focusing  in  the 
1990's  on  increasingly  stringent  NOx, 
hydrocarbon,  and  PM  standards.  These 
strategies  have  generally  focused  on 
reducing  engine-out  emissions  and  not 
on  exhaust  emission  controls,  although 
low-efficiency  oxidation  catalysts  have 
been  applied  in  some  designs  to  reduce 
PM  (and  even  their  effectiveness  has 
been  limited  by  sulfur  in  the  fuel).  On 
the  fuel  side,  we  set  quality  standards 
that  provided  emissions  benefits  by 
limiting  the  amount  of  sulfur  and 
aromatics  in  highway  diesel  fuel 
beginning  in  1993  (55  PR  34120.  August 
21 .  1990).  Our  most  recent  round  of 
standard  setting  for  heavy-duty  highway 
diesels  occurred  in  1997  (62  FR  54693. 
October  21.  1997),  effective  with  the 
2004  model  year.  These  standards  were 
recently  reviewed  in  a  proposed 
rulemaking  (64  FR  58472,  October  29, 
1999),  which  proposed  to  confirm  them. 
These  actions  will  result  in  engines  that 
emit  only  a  fraction  of  the  NOx, 
hydrocarbons,  and  PM  produced  by 
engines  manufactured  just  a  decade  ago. 
We  consider  this  an  important  first 
phase  of  our  current  initiative  to 
reconcile  the  diesel  engine  with  the 
environment. 

Nevertheless,  certain  characteristics 
inherent  in  the  way  diesel  fuel 
combustion  occurs  have  prevented 
achievement  of  emission  levels 
comparable  to  those  of  today's  gasoline- 
fueled  vehicles.  Although  diesel  engines 
provide  advantages  in  terms  of  fuel 
economy,  durability,  and  evaporative 
emissions,  and  have  inherently  low 
exhaust  emissions  of  hydrocarbons  and 
carbon  monoxide,  controlling  NOx 
emissions  is  a  greater  challenge  for 
diesel  engines  than  for  gasoline  engines, 
primarily  because  of  the  ineffectiveness 
of  three-way  catalysis  in  the  oxygen-rich 
and  relatively  cool  diesel  exhaust 
environment.  Similarly,  PM  emissions, 
which  are  inherently  low  for  properly 
operating  gasoline  engines,  are  more 
difficult  to  control  in  diesel  engines, 
because  the  diesel  combustion  process 
tends  to  form  soot  particles.  The 
challenge  is  somewhat  complicated  by 
the  fact  that  historical  diesel  NOx 


control  approaches  tend  to  increase  PM. 
and  vice  versa,  but  both  are  harmful 
pollutants  that  need  to  be  controlled. 

Considering  the  air  quality  impacts  of 
diesel  engines  and  the  potential  for 
growth  of  diesels  in  the  lighter-duty 
portion  of  the  market,  it  is  imperative 
that  progress  in  diesel  emissions  control 
continue.  Fortunately,  encoiuaging 
progress  is  now  being  made  in  the 
design  of  exhaust  emission  control 
devices  for  diesel  applications,  driven 
in  part  by  the  challenge  presented  by 
the  stringent  Tier  2  standards  for  light- 
duty  vehicles.  As  discussed  in  detail  in 
section  III,  promising  new  exhaust 
emission  control  technologies  for  NOx, 
PM,  and  hydrocarbon  reduction  show 
potential  for  a  major  advancement  in 
diesel  emissions  control  of  a  magnitude 
comparable  to  that  ushered  in  by  the 
automotive  catalytic  converter  in  the 
1970's.  However,  changes  in  diesel  fuel 
quality  will  be  needed  to  enable  these 
high-efficiency  exhaust  emission  control 
devices.  With  these  promising 
technologies,  diesel  vehicles  have 
potential  to  achieve  gasoline-like 
exhaust  emission  levels,  in  addition  to 
their  inherent  advantages  over  gasoline 
vehicles  with  respect  to  fuel  economy, 
lower  greenhouse  gas  emissions,  and 
lower  evaporative  hydrocarbon 
emissions. 

3.  Tier  2  Emissions  Standards 

Auto  manufacturers'  design  plans  for 
new  light-duty  diesel  vehicle  models 
will  be  greatly  affected  by  our  recent 
adoption  of  stringent  new  emission 
standards  for  light-duty  highway 
vehicles  (referred  to  as  "Tier  2" 
standards)  that  will  phase  in  between 
2004  and  2009.  These  Tier  2  standards 
will  require  significant  improvements  in 
electronic  engine  controls  and  catalysts 
on  gasoline  vehicles.  (We  anticipate  that 
these  advances  will  be  transferred  over 
to  heavy-duty  gasoline  vehicles  in 
meeting  the  standards  proposed  in  this 
document).  The  Tier  2  NOx  and  PM 
standards  (that  apply  equally  to  gasoline 
and  diesel  vehicles)  are  far  more 
challenging  for  diesel  engine  designers 
than  the  most  stringent  light-  or  heavy- 
duty  vehicle  standards  promulgated  to 
date,  and  so  will  require  the  use  of 
advanced  emission  control  technologies. 
However,  the  low  siUfur  highway  diesel 
fuel  proposed  in  this  notice  would  make 
it  possible  for  designers  to  employ 
advanced  exhaust  emission  control 
technologies  in  these  light-duty 
applications,  and  the  timing  of  the 
proposed  fuel  change  provides  for  the 
use  of  these  devices  in  time  to  satisfy 
Tier  2  phase-in  requirements. 

The  Tier  2  program  phases  in  interim 
and  final  standards  over  a  niunber  of 


years,  providing  manufacturers  the 
option  of  delaying  some  of  their 
production  of  final  Tier  2  designs  until 
later  in  the  phase-in.  For  vehicles  up  to 
6000  lbs  GVWR  (LDVs)  and  light  hght- 
duty  trucks  (LLDTs)),  the  interim 
standards  begin  in  2004  and  phase  out 
by  2007,  as  they  are  replaced  by  the 
final  Tier  2  standards.  For  vehicles 
between  6000  and  8500  lbs  (  hea\'\' 
light-duty  trucks  (HLDTs)),  the  interim 
standards  begin  in  2004  and  phase  out 
by  2009  as  they  are  replaced  by  the  final 
Tier  2  standards.  A  new  categon'  of 
vehicles  between  8.500  and  10.000  lbs. 
medium-duty  passenger  vehicles 
(MDPVs).  will  follow  the  same  phase-in 
schedule  as  HLDTs. 

Our  assessment  in  the  Tier  2  final  rule 
is  that  the  interim  standards  are  feasible 
for  diesel  vehicles  without  a  need  for 
fuel  quality  changes.  Manufacturers  can 
take  advantage  9f  the  flexibilities 
provided  in  the  Tier  2  program  to  delay 
the  need  for  light-duty  diesels  to  meet 
the  final  Tier  2  levels  until  late  in  the 
phase-in  period  (as  late  as  2007  for 
LDVs  and  LLDTs.  and  2009  for  HLDTs 
and  MDPVs).  However,  low  sulfur  fuel 
is  expected  to  be  needed  for  diesel 
vehicles  designed  to  meet  the  final  NOx 
and  PM  standards,  because  these 
vehicles  are  likely  to  employ  light-duty 
versions  of  the  sulfur-sensitive  exhaust 
emission  control  technologies  discussed 
in  Section  III.  The  gasoline  quality 
changes  and  light-duty  gasoline  engine 
developments  that  will  result  from  the 
Tier  2  rule  would  also  help  make  it 
feasible  for  heavy-duty  gasoline  engines 
to  meet  the  standards  proposed  in  this 
document. 

4.  Mobile  Source  Air  Toxics  Rulemaking 

Passenger  cars,  on-highway  trucks, 
and  nonroad  equipment  emit  hundreds 
of  different  compounds  and  elements. 
Several  of  these  are  considered  to  be 
known,  likely,  or  possible  human 
carcinogens.  These  include  diesel 
exhaust,  plus  several  VOCs  such  as 
acetaldehyde,  benzene,  1,3-butadiene, 
formaldehyde,  and  acrolein.  Trace 
metals  may  also  be  present  in  heavy- 
duty  diesel  engine  emissions,  resulting 
from  metals  in  fuels  and  lubricating  oil, 
and  from  engine  wear.  Several  of  these 
metals  have  carcinogenic  and  mutagenic 
effects. 

These  and  other  mobile  source  air 
toxics  are  already  controlled  imder 
existing  programs  established  under 
Clean  Air  Act  sections  202(a)  (on- 
highway  engine  requirements).  211  (the 
fuel  requirements),  and  213  (nonroad 
engine  requirements).  Although  these 
programs  are  primarily  designed  for 
control  of  criteria  pollutants,  especially 
ozone  and  PMio.  they  also  achieve 
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important  reductions  in  air  toxics 
through  VOC  and  hydrocarbon  controls. 
In  addition  to  these  programs,  section 
202(1)(2)  of  the  Act  directs  us  to 
consider  additional  controls  to  reduce 
emissions  of  hazardous  air  pollutants 
from  motor  vehicles,  their  ftiels,  or  both. 
Those  standards  are  to  reflect  the 
greatest  degree  of  emission  reduction 
achievable  through  the  application  of 
technology  which  will  be  available, 
taking  into  account  existing  standards, 
costs,  noise,  energy,  and  safety  factors. 
We  anticipate  that  this  section  202(1)(2) 
rulemaking,  which  we  expect  to  propose 
in  July  2000  and  finalize  in  December 
2000,  will  consist  of  three  parts.  First, 
we  will  identify  a  list  of  hazardous  air 
pollutants  emitted  from  motor  vehicles 
and  determine  which  of  these  endanger 
human  health  and  welfare.  Diesel 
particulate  matter  will  be  considered  as 
part  of  this  determination  because,  as 
discussed  in  section  II,  human 
epidemiological  studies  have  suggested 
that  diesel  exhaust  is  associated  with 
increased  risk  of  adverse  respiratory 
effects  and  lung  cancer.  Second,  we  will 
consider  more  comprehensively  the 
contribution  of  mobile  sources  to  the 
nation's  air  toxics  inventory  and 
evaluate  the  toxics  benefits  of  existing 
and  proposed  emission  control 
programs.  The  benefits  of  the  program 
proposed  in  today's  ac:tion  will  be 
included  in  this  analysis.  Finally,  we 
will  consider  whether  additional 
controls  are  appropriate  at  this  time, 
given  technological  feasibility,  cost,  and 
the  other  criteria  specified  in  the  Act. 

5.  Nonroad  Engine  Standards  and  Fuel 

Although  this  proposal  covers  only 
highway  diesel  engines  and  fuel,  it  is 
clear  that  potential  requirements  for 
nonroad  diesel  engines  and  fuel  are 
related.  It  is  expected  that  nonroad 
diesel  fuel  quality,  currently 
unregulated,  may  need  to  be  controlled 
in  the  future  in  order  to  reduce  the  large 
contribution  of  nonroad  engines  to  NO\ 
and  PM  inventories.  Refiners,  fuel 
distributors,  states,  environmental 
organizations,  and  others  have  asked 
that  we  provide  as  much  information  as 
possible  about  the  future  specifications 
for  both  types  of  fuel  as  early  as 
possible. 

We  do  plan  to  give  further 
consideration  to  further  control  of 
nonroad  engine  emissions.  As  discussed 
below  in  section  IX.  an  effective  control 
program  for  these  engines  requires  the 
resolution  of  several  major  issues 
relating  to  engine  emission  control 
technologies  and  how  they  are  affected 
by  fuel  sulfur  content.  The  many  issues 
connected  with  any  rulemaking  for 
nonroad  engines  and  fuel  warrant 


serious  attention,  and  we  believe  it 
would  be  premature  today  for  us  to 
attempt  to  propose  resolutions  to  them. 
We  plan  to  initiate  action  in  the  future 
to  formulate  thoughtful  proposals 
covering  both  nonroad  diesel  fuel  and 
engines. 

6.  Actions  in  California 

The  California  Air  Resources  Board 
(ARB)  and  local  air  quality  management 
districts  within  California  are  also 
pursuing  measures  to  better  control 
diesel  emissions.  Key  among  these 
efforts  is  work  resulting  from  the 
Board's  designation  of  particulate 
emissions  from  diesel-fueled  engines  as 
a  toxic  air  contaminant  (TAC)  on  August 
27,  1998.  TACs  are  air  pollutants  that 
may  cause  or  contribute  to  an  increase 
in  death  or  serious  illness  or  may  pose 
a  present  or  future  hazard  to  human 
health.  The  TAC  designation  was  based 
on  research  studies  showing  that 
emissions  from  diesel-fueled  engines 
may  cause  cancer  in  animals  and 
humans,  and  that  workers  exposed  to 
higher  levels  of  emissions  from  diesel- 
fueled  engines  are  more  likely  to 
develop  lung  cancer. 

The  ARB  has  now  begun  a  public 
process  to  evaluate  the  need  to  further 
reduce  the  public's  exposure  to  organic 
gases  and  PM  emissions  from  diesel- 
fueled  engines,  and  the  feasibility  and 
cost  of  doing  so.*  This  evaluation  is 
being  done  in  consultation  with  the 
local  air  districts,  affected  industries, 
and  the  public,  and  will  result  in  a 
report  on  the  appropriate  degree  of 
control.  Based  on  this  report,  if  cost 
effective  measures  are  identified  that 
will  reduce  public  exposure,  then 
specific  control  measures  applicable  in 
California  will  be  developed  in  a  public 
process. 

The  ARB  also  recently  adopted 
stringent  new  emission  requirements  for 
urban  transit  buses  and  is  considering 
similar  requirements  for  school  buses. "^ 
This  program  is  aimed  at  encouraging 
the  use  of  clean  alternative  fuels  and 
high-efficiency  diesel  emission  control 
technologies.  Their  program  includes 
requirements  for  zero-emissions  buses, 
fleet  average  NOx  levels,  and  retrofits 
for  PM  control,  as  well  as  model  year 
2007  NOx  and  PM  standards  levels  of 
0.2  and  0.01  g/bhp-hr,  respectively 
(equal  to  the  levels  proposed  in  this 
document).  It  also  requires  that  all 


diesel  fuel  used  by  transit  agencies  after 
July  1 ,  2002  must  meet  a  cap  of  15  ppm 
sulfur.  This  is  the  same  as  the  sulfur 
level  proposed  in  this  document,  but  in 
batch  amounts  and  on  a  much  earlier 
schedule  to  support  the  ARB's  proposed 
PM  retrofit  schedule. 

California's  urban  bus  program  is 
focused  on  only  a  portion  of  the 
highway  diesel  fleet  and  fuel, 
characterized  by  short-range  trips  and 
captive  fuel  supplies.  The  large  amount 
of  interstate  truck  traffic  in  California 
and  the  fact  that  these  trucks  can  travel 
many  miles  between  refuelings  would 
dramatically  reduce  the  effectiveness  of 
a  more  comprehensive  State  program, 
and  would  also  subject  California 
businesses  to  competitive 
disadvantages.  As  a  result,  the  ARB  has 
stressed  the  need  for  action  at  a  Federal 
level,  and  is  depending  on  our  efforts  to 
control  HDV  NOx  and  PM  emissions 
cmd  to  regulate  diesel  fuel.  We  agree  that 
a  national  program  is  appropriate  to 
ensure  the  effectiveness  of  such  a 


*  Ktfgularlv  updated  inforraalion  on  this  effort  can 
bi-  oblained  at  a  website  maintained  bv  the  ARB 
staff  www  arb.ca.gov/toxir.s/diesel/diHsel  htm 
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program. 

7.  Retrofit  Programs 

Many  States  facing  air  quality 
improvement  challenges  have  expressed 
strong  interest  in  programs  that  would 
reduce  emissions  from  existing  highway 
and  nonroad  diesel  engines  through  the 
retrofitting  of  these  engines  with 
improved  emission  control  devices.  The 
urban  bus  program  proposed  by  the 
California  ARB  includes  such  a  retrofit 
requirement  as  one  of  its  major 
components  (see  section  I.C.6).  These 
retrofit  programs  are  appealing  because 
the  slow  turnover  of  the  diesel  fleet  to 
the  new  low-emitting  engines  makes  it 
difficult  to  achieve  near-term  air  quality 
goals  through  new  engine  programs 
alone.  Some  of  the  exhaust  emission 
control  technologies  discussed  in  this 
proposal  are  especially  appealing  for 
use  in  retrofits  because  they  can  be 
fitted  to  an  existing  vehicle  as  add-on 
devices  without  major  engine 
modifications,  although  some  of  the 
more  sophisticated  systems  that  require 
careful  control  of  engine  parameters 
may  be  more  challenging. 

Because  of  the  uncertainty  at  this  time 
in  how  and  when  such  programs  may  be 
implemented,  this  proposal  does  not 
calculate  any  benefits  from  them. 
Nevertheless,  we  believe  that  this 
proposed  program  can  enable  the 
viability  of  these  retrofit  technologies. 
We  expect  that  large  emission  benefits 
from  the  existing  fleet  could  be  realized 
as  a  result  of  the  fuel  changes  we  are 
proposing  here,  combined  with  retrofit 
versions  of  the  technologies  that  would 
be  developed  in  response  to  the 
proposed  engine  standards.  These 


benefits  would  be  especially  important 
in  the  early  years  of  the  program  when 
new  vehicles  standards  are  just 
beginning  to  have  an  impact,  and  when 
States  and  local  areas  need  to  gain  large 
reductions  to  attain  air  quality  goals. 

8.  Actions  in  Other  Countries 

There  is  substantial  activity  taking 
place  in  many  countries  of  the  world 
related  to  the  regulation  of  diesel  fuel 
and  engines.  The  large  light-duty 
vehicle  market  share  enjoyed  by  diesels 
in  many  European  countries  has  helped 
to  stir  innovation  in  dealing  with  diesel 
emissions  problems.  Advanced 
emissions  control  technologies  are  being 
evaluated  there  in  the  in-use  fleet  and 
experience  gained  from  these  trials  is 
helping  to  inform  the  diesel  emissions 
control  discussion  in  the  U.S.  In 
addition,  several  European  countries 
have  low  sulfur  diesel  fuel,  with 
maximum  sulfur  levels  varying  from  10 
to  50  ppm.  and  so  experience  gained 
from  the  use  of  these  fuels,  though  not 
completely  transferable  to  the  U.S. 
situation,  also  helps  to  inform  the 
discussion.  European  Union  countries 
will  limit  sulfur  in  diesel  fuel  to  50  ppm 
by  2005.  and  even  more  aggressive  plans 
are  being  discussed  or  implemented. 
The  United  Kingdom  made  a  rapid 
conversion  to  50  ppm  maximum  sulfur 
diesel  fuel  last  year  by  offering  tax 
incentives.  This  change  occurred  with 
much  smaller  refinery  investments  than 
had  been  predicted,  and  some  refinery 
production  there  is  actually  at  levels 
well  below  the  50  ppm  cap.  Germany  is 
moving  forward  with  plans  to  introduce 
a  10  ppm  sulfur  cap  for  diesel  fuel  by 
2003.  also  via  tax  incentives,  and  is 
attempting  to  get  the  50  ppm 
specification  that  was  adopted  by  the 
European  Commission  revised 
downward  to  the  10  ppm  cap  level. 

One  European  country  has  had 
extensive  experience  with  the  transition 
to  low  sulfur  diesel  fuel.  In  the  early 
1990's.  Sweden  decided  to  take 
advantage  of  the  environmental  benefits 
of  10  ppm  sulfur/low  aromatics  fuel  by 
introducing  it  with  a  reduction  in  the 
diesel  fuel  tax.  The  program  has  been 
quite  successful,  and  in  excess  of  90 
percent  of  the  road  fuel  used  there  is  of 
this  10  ppm  maximum  sulfur  class. ** 
The  ability  of  the  Swedish  fuel 
distributors  to  maintain  these  low  sulfur 
levels  at  the  fuel  stations  has  also  been 
quite  good. 

Section  VII. H  discusses  how 
differences  between  the  future  fuel 
specifications  in  the  U.S.  and  those  in 


Canada  and  Mexico  may  affect  the 
emissions  control  program  proposed  in 
this  document. 

II.  The  Air  Quality  Need  and  Projected 
Benefits 

A.  Overview 

Heavy-duty  vehicle  emissions 
contribute  to  air  pollution  with  a  wide 
range  of  adverse  health  and  welfare 
impacts.  Emissions  of  VOC,  CO.  NOx. 
SOx.  and  PM  from  HD  vehicles 
contribute  a  substantial  percentage  to 
ambient  concentrations  of  ozone.  PM. 
sulfur  and  nitrogen  compounds, 
aldehydes,  and  substances  known  or 
considered  likely  to  be  carcinogens. 
VOC  and  diesel  PM  emissions  include 
some  specific  substances  known  or 
suspected  to  cause  cancer,  and  diesel 
exhaust  emissions  are  associated  with 
non-cancer  health  effects.  These 
ambient  concentrations  in  turn  cause 
human  health  effects  and  many  welfare 
effects  including  visibility  reductions, 
acid  rain,  nitrification  and 
eutrophication  of  water  bodies. 

Emissions  from  heavy-duty  vehicles, 
which  are  predominantly  diesel- 
powered,  account  for  substantial 
portions  of  the  country's  ambient  PM 
and  groiuid-level  ozone  levels.  (NOx  is 
a  key  precursor  to  ozone  formation).  By 
2007,  we  estimate  that  heavy-duty 
vehicles  would  account  for  29  percent 
of  mobile  source  NOx  emissions,  and  14 
percent  of  mobile  source  PM  emissions. 
These  proportions  are  even  higher  in 
some  urban  areas,  such  as  New  ^  ork 
and  Los  Angeles.  Urban  areas,  which 
include  many  poorer  neighborhoods, 
can  be  disproportionately  impacted  by 
HDV  emissions  because  of  heavy  traffic 
in  and  out  of  densely  populated  urban 
areas.  Of  particular  concern  is  human 
epidemiological  evidence  linking  diesel 
exhaust  to  an  increased  risk  of  lung 
cancer.  Based  on  information  provided 
in  the  draft  Health  Assessment 
Document  for  Diesel  Emissions  ^  and 
other  sources  of  information,  we  believe 
that  emissions  from  heavy-duty  diesel 
vehicles  contribute  to  air  pollution  that 
warrants  regulatory  attention  under 
section  202(a)(3)  of  the  Act. 

Thirty-six  metropolitan  areas  with  a 
total  population  of  111  million  people 
have  recently  violated  or  are  currently 
violating  the  1-hour  ozone  NAAQS,  and 
have  ozone  modeling  or  other  factors 
which  indicate  a  risk  of  NAAQS 
violations  in  2007  or  beyond.  Another 
six  areas  with  11  million  people  have 
recently  experienced  ozone 
concentrations  within  10  percent  of 
exceeding  the  NAAQS  between  1996 
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and  1998  and  have  some  evidence  of  a 
risk  of  future  violations.  Ten  PMk, 
nonattainment  areas  with  27  million 
people  face  a  significant  risk  of 
experiencing  particulate  matter  levels 
that  violate  the  PMio  standard  during 
the  time  period  when  this  proposal 
would  take  effect.  Without  reductions 
from  these  proposed  standards,  there  is 
a  significant  risk  that  an  appreciable 
number  of  these  areas  would  violate  the 
1-hour  ozone  and  PMio  standards 
during  the  time  period  when  these 
proposed  standards  would  apply  to 
heavy-duty  vehicles.  Under  the 
mandates  and  authorities  in  the  Clean 
Air  Act.  federal.  State,  and  local 
governments  are  working  to  bring  ozone 
and  particulate  levels  into  compliance 
with  the  1-hour  ozone  and  PMio 
NAAQS  through  SIP  attainment  and 
maintenance  plans,  and  to  ensure  that 
future  air  quality  continues  to  achieve 
these  health-based  standards.  The 
reductions  proposed  in  this  rulemaking 
would  assist  these  efforts. 

The  proposed  heavy-duty  vehicle  and 
engine  emission  standards,  along  with 
the  diesel  fuel  sulfur  standard  proposed 
today,  would  have  a  dramatic  impact  in 
reducing  the  large  contribution  of  HDVs 
to  air  pollution.  The  proposed  standards 
would  result  in  substantial  benefits  to 
public  health  and  welfare  through 
significant  annual  reductions  in 
emissions  of  NOx.  PM,  NMHC,  carbon 
monoxide,  sulfur  dioxide,  and  air 
toxics.  For  example,  we  project  a  2 
million  ton  reduction  in  NOx  emissions 
from  HD  vehicles  in  2020,  which  would 
increase  to  2.8  million  tons  in  2030 
when  the  current  HD  vehicle  fleet  is 
completely  replaced  with  newer  HD 
vehicles  that  comply  with  these 
proposed  emission  standards.  When 
coupled  with  the  emission  reductions 
projected  to  result  from  the  Phase  1 
(model  year  2004)  HDV  standards,  the 
emission  reductions  from  hea\'}'-duty 
vehicles  are  projected  to  be  as  large  as 
the  substantial  reductions  the  Agency 
expects  from  light-duty  vehicles  as  a 
result  of  its  recently  promulgated  Tier  2 
rulemaking. 

B.  Public  Health  and  Welfare  Concerns 

The  following  subsections  present  the 
available  information  on  the  air 
pollution  situation  that  is  likely  to  exist 
without  this  rule  for  each  ambient 
pollutant.  We  also  present  information 
on  the  improvement  that  would  result 
from  this  rule.  The  Agency's  analysis 
and  this  proposal  are  supported  by  the 
numerous  letters  received  from  States 
and  environmental  organizations  calling 
for  significant  emission  reductions  from 
heaw-dutv  vehicles  in  order  to  enable 
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these  areas  to  achieve  and  sustain  clean, 
healthful  air." 

1 .  Ozone  and  Its  Precursors 

a.  Health  and  Welfare  Effects  From 
Short-Term  Exposures  to  Ozone 

NOx  and  VGC  are  precursors  in  the 
photochemical  reaction  which  forms 
tropospheric  ozone.  A  large  body  of 
evidence  shows  that  ozone  can  cause 
harmful  respiratory  effects  including 
chest  pain,  coughing,  and  shortness  of 
breath,  which  affect  people  with 
compromised  respiratory  systems  most 
severely.  When  inhaled,  ozone  can 
cause  acute  respiratory  problems: 
aggravate  asthma;  cause  significant 
temporary  decreases  in  lung  function  of 
15  to  over  20  percent  in  some  healthy 
adults;  cause  inflammation  of  lung 
tissue:  may  increase  hospital  admissions 
and  emergency  room  visits;  and  impair 
the  body's  immune  system  defenses, 
making  people  more  susceptible  to 
respiratory  illnesses.  Children  and 
outdoor  workers  are  likely  to  be  exposed 
to  elevated  ambient  levels  of  ozone 
during  exercise  and,  therefore,  are  at 
greater  risk  of  experiencing  adverse 
health  effects.  Beyond  its  human  health 
effects,  ozone  has  been  shown  to  injure 
plants,  reducing  crop  yields. 

b.  Current  and  Future  Nonattainment 
Status  With  the  1 -Hour  Ozone  NAAQS 

Exposure  to  levels  of  ozone  that  are 
not  in  compliance  with  the  1-hour 
ozone  NAAQS  are  a  serious  public 
health  and  welfare  concern.  The 
following  sections  discuss  the  present 
situation  and  outlook  regarding 
attainment  in  areas  of  the  country  where 
ozone  levels  presently  fail  to  comply 
with  this  NAAQS,  or  where  they  have 
come  close  to  failing  to  comply  in  recent 
years. 

Over  the  last  decade,  emissions  have 
declined  and  national  air  quality  has 
improved  for  all  six  criteria  pollutants, 
including  ozone.''  Some  of  the  greatest 
emissions  reductions  have  taken  place 
in  densely-populated  urban  areas, 
where  emissions  are  heavily  influenced 
by  mobile  sources  such  as  cars  and 
trucks.  For  example,  VOC  and  NOy 
emissions  in  several  urban  areas  in  the 
Northeast  declined  by  15  percent  and  14 
percent  from  1990  to  1996.'"  However, 
when  ozone  trends  are  normalized  for 
annual  weather  variations  between  1989 
and  1998,  they  reveal  a  downward  trend 
in  the  earlv  1990's  followed  bv  a 


leveling  off,  or  an  upturn  in  ozone 
levels,  over  the  past  several  years  in 
many  urban  areas. ' ' 

Despite  impressive  improvements  in 
air  quality  over  the  last  decade,  present 
concentrations  of  ground-level  ozone 
continue  to  endanger  public  health  and 
welfare  in  many  areas.  As  of  December, 
1999,  92  million  people  (1990  census) 
lived  in  32  metropolitan  areas 
designated  nonattainment  under  the  1- 
hour  ozone  NAAQS. '^  In  addition,  there 
are  14  areas  with  a  1996  population  of 
17  million  people  not  currently  listed  as 
non-attainment  areas  because  the  1-hour 
ozone  standard  was  revoked  for  these 
areas  (we  have  proposed  to  re-instate 
the  standard)."  These  14  areas  are 
relevant  to  this  proposal  because  ozone 
concentrations  above  the  health-based 
ozone  standard,  should  they  occiu-, 
endanger  public  health  and  welfare 
independent  of  the  applicability  of  the 
1-hour  standard  or  an  area's  official 
attainment  or  nonattainment  status. 
Ozone  also  has  negative  environmental 
impacts.  For  example,  exposure  of 
vegetation  to  ozone  can  inhibit 
photosynthesis,  and  alter  carbohydrate 
allocation,  which  in  turn  can  suppress 
the  growth  of  crops,  trees,  shrubs  and 
other  plants. 

The  next  two  sections  present  lists  of 
metropolitan  areas,  in  two  tables,  with 
potential  for  violating  the  ozone 
standard  in  the  future.  The  first  section 
presents  a  table  with  33  metropolitan 
areas  that  were  predicted  by  Tier  2 
modeling  to  have  exceedances  in  either 
2007  or  2030,  and  accompanying  text 
identifies  an  additional  nine  areas  for 
which  we  have  other  evidence  of  a  risk 
of  future  exceedances.  The  second 
section  discusses  the  air  quality 
prospects  for  these  42  areas,  which  are 
divided  into  several  groups.  These 
groups  are  presented  in  Table  II. B— 2. 

i.  Ozone  Predictions  Made  in  the  Tier  2 
Rulemaking  and  Other  Information  on 
Ozone  Attainment  Prospects 

In  conjunction  with  its  Tier  2 
rulemaking  efforts,  the  Agency 
performed  ozone  air  quality  modeling 
for  nearly  the  entire  Eastern  U.S. 
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covering  metropolitan  areas  from  Texas 
to  the  Northeast,  and  for  a  western  U.S. 
modeling  domain.  The  ozone  modeling 
we  did  as  part  of  the  Tier  2  rulemaking 
pfedicted  that  without  further  emission 
reductions,  a  significant  number  of  areas 
recently  experiencing  ozone 
exceedances  across  the  nation  are  at  risk 
of  failing  to  meet  the  1-hour  ozone 
NAAQS  in  2007  and  beyond,  even  with 
Tier  2  and  other  controls  currently  in 
place. 

The  general  pattern  observed  from  the 
Tier  2  ozone  modeling  is  a  broad 
reduction  between  1996  and  2007  in  the 
geographic  extent  of  ozone 
concentrations  above  the  1-hour 
NAAQS,  and  in  the  frequency  and 
severity  of  exceedances.  Despite  this 
improvement  from  1996  to  2007,  many 
ozone  exceedances  were  predicted  to 
occur  in  2007  even  with  reductions 
from  Tier  2  standards  and  other  controls 
currently  in  place,  affecting  33 
metropolitan  areas  across  the  nation. 
Assuming  no  additional  emission 
reductions  beyond  those  that  will  be 
achieved  by  current  control  programs,''' 
a  slight  decrease  below  2007  levels  in 
modeled  concentrations  and  frequencies 
of  exceedances  was  predicted  for  2030 
for  most  areas.  Exceedances  were  still 
predicted  in  2030  in  most  of  the  areas 
where  they  were  predicted  in  2007.'^ 

Although  we  did  not  model  ozone 
concentrations  for  years  between  2007 
and  2030,  we  may  expect  that  they 
would  broadly  track  the  national 
emissions  trends.  Based  on  these 
emission  trends  alone,  national  ozone 
concentrations,  on  average,  would  be 
projected  to  decline  after  2007  largely 
due  to  penetration  of  Tier-2  compliant 
vehicles  into  the  light  duty  vehicle  fleet, 
but  begin  to  increase  around  2015  or 
2020  due  to  economic  growth  until  they 
reach  the  2030  levels  just  described. 
However,  the  change  in  ozone  levels 
from  the  expected  NOx  reduction  is 
relatively  small  compared  to  the  effects 
of  variations  in  ozone  due  to 
meteorology.  Furthermore,  in  some 
areas,  where  growrth  exceeds  national 
averages,  emissions  levels  would  begin 
increasing  sooner  and  reach  higher 
levels  in  2030. 


'^Current  c  cintriil  programs  assumed  for  the 
predic  tions  summarized  here  included  the  Tier  2/ 
Ciasoline  Sulfur  program  and  some  specific 
programs  that  are  legally  required  but  not  vet  fully 
adopted,  such  as  the  regional  Ozone  Transport  Rule 
and  nol-vet-adopted  MACT  standards  that  will 
affect  vex:  emissions 

'■'  .Achieving  attainment  with  the  ozone  standard 
IS  oniv  one  measure  of  air  quality  improvement 
EP.A  found  that  the  Tier  2  program  signifiranlly 
lowers  the  model-predirted  number  of  exceedances 
of  the  ozone  standard  by  one  tenth  in  2007.  and  by 
almost  one-third  in  2030  across  the  nation  (Tier  2 
RIA). 


Table  II.B-1  lists  the  33  areas  with 
predicted  1-hour  ozone  exceedances  in 
2007  and/or  2030  based  on  the  Tier  2 
modeling,  after  accounting  for  the 
emission  reductions  from  the  Tier  2 
program  and  other  controls.  "*  There  are 
areas  that  are  not  included  in  this  table 
that  will  be  discussed  shortly.  A  factor 
to  consider  with  respect  to  the  ozone 
predictions  in  Table  II.B-1  is  that  recent 
improvements  to  our  estimates  of  the 
current  and  future  mobile  source  NOx 
inventory  have  resulted  in  an  increase 
in  our  estimate  of  aggregate  NOx 


emissions  from  all  sources  by  more  than 
eight  percent  since  the  air  quality 
modeling  performed  for  the  Tier  2  rule. 
The  adjusted  NOx  inventory-  level  in 
2015  is  greater  than  the  NOx  inventory' 
used  in  the  Tier  2  air  quality  analysis  for 
2030.  If  we  were  to  repeat  the  ozone 
modeling  now  for  the  2015  time  frame, 
using  the  new  emissions  estimates,  it 
would  most  likely  predict  exceedances 
in  2015  for  all  the  areas  that  had  2030 
exceedances  predicted  in  the  modeling 
done  for  the  Tier  2  rulemaking.  As 
summarized  in  Table  II.B-1,  the  Tier  2 


modeling  predicted  that  there  will  be  33 
areas  in  2007  or  2030  with  about  89 
million  people  predicted  to  exceed  the 
1-hour  ozone  standard,  even  after  Tier  2 
and  other  controls  currently  in  place. 
Additional  information  on  ozone 
modeling  is  found  in  the  draft  RIA  and 
the  technical  support  document  for  the 
Tier  2  rule,  which  is  in  the  docket  for 
this  rulemaking.  We  request  comment 
on  the  inventory  estimates  and  ozone  air 
quality  modeling  analysis  described  in 
this  proposal. 


Table  II.B-1.— Metropolitan  Areas  With  Predicted  Exceedances  in  2007  or  2030  From  Tier  2  Air  Quality 
Modeling  Including  Emission  Reductions  From  Tier  2  and  Other  Current/Committed  Controls 


CMSA/MSAs 


2007  Control 
case 


2030  Control 
case 


1996  Population 
(millions) 


Boston.  MA  CMSA 

Chicago.  IL  CMSA  

Cincinnati,  OH  CMSA"  

Cleveland.  OH  CMSA'  

Detroit,  Ml  CMSA'  

Houston.  TX  CMSA  

Milwaukee,  Wl  CMSA  

New  Yoi1<  City,  NY  CMSA  

Philadelphia.  PA  CMSA  

Washington, -Baltimore,  DC-VA-WV-MD  CMSA 

Atlanta,  GA  MSA  

Bamstable,  MA  MSA  

Baton  Rouge,  LA  MSA  

Benton  Hartxjr,  Ml  MSA  

Biloxi,  MS  MSA'   

Birmingham,  AL  MSA  

Charlotte,  NC  MSA  

Grand  Rapids.  Ml  MSA  

Hartlord.  CT  MSA  

Houma,  LA  MSA  

Huntington,  WV  MSA 

Indianapolis,  IN  MSA  

Louisville,  KY  MSA  

Memphis,  TN  MSA  

Nashville,  TN  MSA  

New  London,  CT  MSA 

New  Orleans,  LA  MSA'  

Pensacola,  FL  MSA*  

Pittsburgh,  PA  MSA  

Providence,  Rl  MSA  

Richmond,  VA  MSA  

St.  Louis,  MO  MSA  

Tampa,  FL  MSA'  

33  areas  /  88.7  million  p)eople  


X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 
32  areas/86.3 
million  peo- 
ple 


X 
X 

X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 


X 
X 
X 
X 
X 


X 
X 


56 
86 
1.9 
29 
53 
43 
1.6 
199 
60 
7.2 
3.5 
0.2 
06 
02 
03 
0.9 
13 
10 
1.1 
0.2 
0.3 
1.5 
1.0 
1.1 
1.1 
1.3 
0.3 
0.4 
2.4 
1.1 
0.9 
2.5 
2J2 


28  areas''83.7 
million  peo- 
ple 


"These  areas  have  registered  recent  (1995-1998)  ozone  levels  within  10%  of  the  1-hour  ozone  standard 

"Based  on  more  recent  air  quality  monitoring  data  not  considered  in  the  Tier  2  analysis,  and  on  10-year  emissions  proiections  we  expect  to 
redesignate  Cincinnati-Hamilton  to  attainment  soon. 


Ozone  modeling  for  the  Tier  2 
rulemaking  did  not  look  at  the  effect  on 
ozone  attainment  and  maintenance 
bevond  current/committed  controls  and 


the  Tier  2/Gasoline  Sulfur  Program 
itself.  Therefore,  Table  II.B-1  should  be 
interpreted  as  indicating  what  areas  are 
at  risk  of  ozone  violations  in  2007  or 


2030  without  federal  or  state  measures 
that  may  be  adopted  and  implemented 
after  this  rulemaking  is  proposed.  We 
expect  many  of  the  areas  listed  in  Table 


1'' Table  [I  B-1  excludes  areas  for  which  the  Tier 
2  modeling  predicted  exceedances  in  1996  but  for 
whic:h  the  actual  ozone  design  values  in  1995-1997 
and  1996-1998  were  both  less  than  90  percent  of 
the  N.AAQS.  For  these  areas,  we  considered  the 
ozone  model's  predictions  of  2007  or  2030 


exceedances  to  be  too  uncertain  to  plav  a 
supportive  role  in  our  rulemaking  (leterminations. 
.Also,  2007  ozone  was  not  modeled  for  western 
areas.  For  2030.  all  areas  were  modeled  for  fewer 
episode  days  which,  along  with  a  general  model 
under-predic;tion  bias,  mav  result  in  an 


underestimation  of  2030  exceedances.  Without 
these  factors,  there  c  on  Id  ha\e  been  more  western 
areas  listed  in  Table  11. B-1.  and  more  areas  with 
predicted  exc  eedances  in  2030. 
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Il.B-l  to  adopt  additional  emission 
reduction  programs,  but  the  Agency  is 
unable  to  quantify  the  future  reductions 
from  additional  State  programs  since 
they  have  not  vet  been  adopted. 

In  addition.  Table  II.B-1  reflects  only 
the  ozone  predictions  made  in  the 
modeling  for  the  Tier  2  rulemaking.  The 
Tier  2  modeling  did  not  predict  (or  did 
not  provide  information  regarding)  2007 
or  2030  violations  for  a  number  of  areas 
for  which  other  available  ozone 
modeling  has  shown  2007  violations,  or 
for  which  the  history  and  current  degree 
of  nonattainment  indicates  some  risk  of 
ozone  violations  in  2007  or  beyond. 
These  nine  areas  had  a  1996  population 
of  30  million  people.  They  include 
seven  ozone  nonattainment  areas  in 
California  (Los  Angeles,  San  Diego. 
Southeast  Desert,  Sacramento,  Ventura 
County,  San  Joaquin  Valley,  and  San 
Francisco),  and  two  Texas  areas 
(Beaumont-Port  Arthur  and  Dallas).  A 
more  detailed  discussion  is  presented  in 
the  Draft  RIA.  The  following  section 
will  discuss  the  air  quality  prospects  of 
these  42  areas  (i.e..  the  33  shown  in 
Table  II.B-1,  plus  the  nine  additional 
areas  identified  in  this  paragraph). 

For  the  final  rule,  the  Agency  plans  to 
use  the  same  modeling  system  as  was 
used  in  its  Tier  2  air  quality  analysis 
with  updated  inventory  estimates  for 
2030  and  a  further  characterization  of 
the  inventory  estimates  for  the  interim 
period  between  2007  and  2030  We  plan 
to  release  the  products  of  these  revised 
analyses  into  the  public  record  on  a 
continuous  basis  as  they  are  developed. 
Interested  parties  should  check  docket 
number  A-99-06  periodically  for 
updates. 

//.  Aivas  At  Risk  of  Exceeciinf^  the  1- 
Fiour  Ozone  Standard 

This  section  presents  the  Agency's 
conclusions  about  the  risk  of  future 
nonattainment  for  the  42  areas 
identified  above.  These  areas  are  listed 
in  Table  lI.B-2,  and  are  subdivided  into 
three  groups.  The  following  discussion 
follows  the  groupings  from  top  to 
bottom.  A  more  detailed  discussion  is 
found  in  the  Draft  RIA. 

In  general.  EPA  believes  that  the 
proposed  new  standards  for  heavy-duty 
vehicles  are  warranted  by  a  sufficient 
risk  that  without  these  standards,  some 
areas  would  experience  violations  of  the 
1-hour  NAAQS  at  some  time  during  the 
period  when  this  rulemaking  would 
achieve  its  emission  reductions,  despite 
efforts  that  EPA.  States  and  localities  are 
now  making  through  SIPs  to  reach 
attainment  and  to  preserve  attainment 
by  developing  and  implementing 
maintenance  plans.  Because  ozone 
concentrations  causing  violations  of  the 


1-hour  ozone  standard  are  well 
established  to  endanger  public  health 
and  welfare,  this  indicates  that  it  is 
appropriate  for  the  Agency  to  propose 
setting  new  standards  for  heavy-duty 
vehicles. 

Our  belief  regarding  the  risk  of  future 
violations  of  the  1-hour  NAAQS  is 
based  upon  our  consideration  of 
predictive  ozone  air  quality  modeling 
and  analysis  we  performed  for  U.S. 
metropolitan  areas  for  the  recent  Tier  2 
rulemaking,  and  the  predictive  ozone 
modeling  and  other  information  that  has 
come  to  us  through  the  SIP  process,  and 
other  local  air  quality  modeling  for 
certain  areas.  We  have  assessed  this 
information  in  light  of  our 
understanding  of  the  factors  that 
influence  ozone  concentrations,  taking 
due  consideration  of  current  and  future 
federal,  state  and  local  efforts  to  achieve 
and  maintain  the  ozone  standard 
through  air  quality  planning  and 
implementation. 

Ten  metropolitan  areas  that  fall 
within  ozone  nonattainment  areas  have 
statutorily-defined  attainment  dates  of 
2007  or  2010,  or  have  requested 
attainment  date  extensions  to  2007 
(including  two  requests  on  which  we 
have  not  yet  proposed  any  action). 
These  10  areas  are  listed  at  the  top  of 
Table  II.B-2,  and  are  New  York  City, 
Houston,  Hartford,  New  London, 
Chicago,  Milwaukee,  Dallas,  Beaumont- 
Port  Arthur,  Los  Angeles,  and  Southeast 
Desert.  The  Los  Angeles  (South  Coast 
Air  Basin)  ozone  attainment 
demonstration  is  fully  approved,  but  it 
is  based  in  part  on  reductions  from  new 
technology  measures  and  actions  that 
have  yet  to  be  identified.  Accordingly, 
the  State  will  be  able  to  benefit  from, 
and  will  need,  the  reductions  from  this 
proposed  rule  in  order  to  meet  the  NO\. 
and  VOC  shortfalls  identified  in  the 
South  Coast  Air  Basin's  SIP.  The  2007 
attainment  demonstration  for  the 
Southeast  Desert  area  is  also  approved. 
However,  because  ozone  travels  from 
the  South  Coast  to  the  Southeast  Desert, 
attainment  in  the  .Southeast  Desert  may 
depend  on  progress  in  reducing  ozone 
levels  in  the  South  Coast  Air  Basin. 

The  process  of  developing  adequate 
attainment  plans  has  been  difficult. 
While  the  efforts  by  EPA  and  the  States 
have  been  more  prolonged  than 
expected,  they  are  nearing  completion. 
Of  the  remaining  eight  areas  discussed 
above,  two — Chicago  and  Milwaukee — 
do  not  have  EPA-identified  shortfalls  in 
their  1998  attainment  demonstrations. 
However,  these  two  areas  are  revising 
their  local  ozone  air  quality  modeling, 
which  will  be  taken  into  account  in  the 
final  rule.  We  have  recently  proposed  to 
approve  attainment  plans  for  New  York. 


Houston,  Hartford  and  New  London, 
and  we  hope  to  receive  attainment  plans 
and  propose  such  approval  soon  for 
Dallas  and  Beaumont-Port  Arthur.  EPA 
has  proposed,  or  expects  to  propose, 
that  attainment  in  2007  in  each  of  these 
six  areas  depends  upon  either  achieving 
specified  additional  emission 
reductions  in  the  area  itself,  or 
achieving  ozone  reductions  in  an 
upwind  nonattainment  area  that  has 
such  a  shortfall.  Those  areas  with 
shortfalls  will  be  able  to  take  credit  for 
the  expected  reductions  from  the 
proposed  rule  in  their  attainment 
demonstrations,  once  the  rule  is 
promulgated.  We  expect  to  rely  in  part 
on  these  reductions  in  reaching  our  final 
conclusion  as  to  whether  each  of  the 
eight  areas  for  which  we  have  reviewed 
an  attainment  demonstration,  or  expect 
to  review  an  attainment  demonstration 
soon,  is  more  likely  than  not  to  attain 
on  its  respective  date,  whether  or  not 
the  State  formally  relies  on  these 
reductions  as  part  of  its  strategy  to  fill 
the  identified  shortfall  in  its  attainment 
demonstration,  if  any. 

The  proposed  new  standards  for 
heavy-duty  vehicles  would  help  address 
some  of  the  uncertainties  and  risks  that 
are  inherent  in  predicting  future  air 
quality  over  a  long  period.  Actual  ozone 
levels  may  be  affected  by  increased 
economic  growrth,  unusually  severe 
weather  conditions,  and  unexpectedly 
large  changes  in  vehicle  miles  traveled. 
For  example,  the  emissions  and  air 
quality  modeling  that  forms  the  basis  for 
the  2007-to-2030  emissions  and  ozone 
trend  described  earlier  used  a  1.7 
percent  national  VMT  growth  rate. 
Historical  growth  in  national  VMT  for 
LDVs  over  the  last  30  years  has  averaged 
2.7  percent  per  year,  but  over  the  past 
10  years,  annual  VMT  growth  has 
fluctuated  from  1.2  percent  to  3.5 
percent.  The  growth  raies  can  also  var\' 
from  locality  to  locality.  The  reported 
annual  VMT  growth  rate  experienced  in 
Atlanta,  a  fast-growing  metropolitan 
area,  was  six  percent  from  1986-1997, 
or  more  than  twice  the  30-year  national 
average,  and  year-to-year  variations  in 
Atlanta's  reported  annual  VMT  ranged 
from  a  12%  increase  to  no  increase  over 
the  same  period.  While  some  factors 
influencing  previous  VMT  growth  rates, 
such  as  increased  participation  of 
women  in  the  workforce,  may  be 
declining,  other  factors,  such  as 
widening  suburbanization,  more 
suburb-to-suburb  commuting  and  the 
rise  of  healthier  and  wealthier  older  age 
drivers,  may  result  in  increased  VMT 
growth  rates. '^  Activity  by  othar  source 


' '  See  Tier  2  Response  to  Comments  document  for 
a  longer  decision. 


types  also  varies  due  to  economic 
factors.  Actual  future  VMT  and  other 
economic  growth  in  specific  areas  may 
vary  from  the  best  predictions  that  have 
been  used  in  each  attainment 
demonstration.  Over  a  number  of  years, 
differences  in  annual  growth  can  cause 
substantial  differences  in  total 
emissions.  These  uncertainties,  and 
others,  dictate  that  a  prudent  course  for 
the  Agency  is  to  protect  public  health  by 
increasing  our  confidence  that  the 
necessary  reductions  will  be  in  place. 
This  proposed  rulemaking  would 
provide  significant  and  needed 
reductions  to  those  areas  at  risk  of 
violating  the  1-hour  ozone  standard 
during  the  time  period  when  this  rule 
would  take  effect. 

The  reductions  from  this  proposal 
would  begin  in  2007  and  would 
continue  to  grow  over  time  as  the 
existing  heavy-duty  fleet  is  replaced  bv 
newer  vehicles  meeting  the  proposed 
emission  standards.  Even  assuming 
attairunent  is  achieved,  areas  that  wish 
a  redesignation  to  attainment  may  rely 
on  further  reductions  generated  by  this 
rulemaking  to  support  their  10-year 
maintenance  plan.  Even  if  an  area  does 
not  choose  to  seek  redesignation,  the 
continuing  reductions  from  this 
proposed  rulemaking  would  help  ensure 
maintenance  with  the  1-hour  standard 
after  attainment  is  reached. 

Thus,  a  total  of  six  metropolitan  areas 
need  additional  measures  to  meet  the 
shortfalls  in  the  applicable  attainment 
demonstrations,  or  are  subject  to  ozone 
transport  from  an  upwind  area  that  has 
an  identified  shortfall.  In  addition,  two 
areas  are  expected  to  need  additional 
emission  reductions  to  demonstrate 
attainment  in  future  SIPs.  EPA  believes 
that  the  States  responsible  may  need, 
among  other  reductions,  the  level  of 
reductions  provided  by  this  rule  in 
order  to  fill  the  shortfalls.  We  expect  to 
rely  in  part  on  these  reductions  in 
reaching  our  final  conclusion  as  to 
whether  each  of  the  eight  areas  for 
which  we  have  reviewed  an  attainment 
demonstration  is  more  likely  than  not  to 
attain  on  its  respective  date,  whether  or 
not  the  State  formally  relies  on  these 
reductions  as  part  of  its  strategy  to  fill 
the  identified  shortfall  in  its  attainment 
demonstration.  As  to  all  ten  areas,  even 
if  all  shortfalls  were  filled  by  the  States, 
there  is  some  risk  that  at  least  some  of 
the  areas  will  not  attain  the  standards  by 
their  attainment  dates  of  2007,  or  2010 
for  Los  Angeles.  In  that  event,  the 
reductions  associated  with  this 
proposed  program,  which  increase 
substantially  after  2007,  would  help 
assure  that  any  residual  failures  to  attain 
are  remedied.  Finally,  there  is  also  some 
risk  that  the  areas  will  be  unable  to 


maintain  attainment  after  2007. 
Considered  collectively,  there  is  a 
significant  risk  that  some  areas  would 
not  be  in  attainment  throughout  the 
period  when  the  proposed  rule  would 
reduce  heaN'y-duty  vehicle  emissions. 

The  next  group  of  26  areas  have 
required  attainment  dates  prior  to  2007. 
or  have  no  attainment  date  but  are 
subject  to  a  general  obligation  to  have  a 
SIP  that  provides  for  attainment  and 
maintenance.  EPA  and  the  States  are 
pursuing  the  established  statutory- 
processes  for  attaining  and  maintaining 
the  ozone  standard  where  it  presently 
applies.  EPA  has  also  proposed  to  re- 
apply the  ozone  standard  to  the 
remaining  areas.  The  Agency  believes 
that  there  is  a  significant  risk  that  future 
air  quality  in  a  number  of  these  areas 
would  exceed  the  ozone  standard  at 
some  time  in  the  2007  and  later  period. 
This  belief  is  based  on  three  factors:  (1) 
Recent  exceedances  in  1995-1997  or 
1996-1998,  (2)  predicted  exceedances  in 
2007  or  2030  after  accounting  for 
reductions  from  Tier  2  and  other  local 
or  regional  controls  currently  in  place  or 
required,  and  (3)  our  assessment  of  the 
magnitude  of  recent  violations,  the 
variability  of  meteorological  conditions, 
transport  from  areas  with  later 
attainment  dates,  and  other  variables 
inherent  in  predicting  future  attainment 
such  as  the  potential  for  some  areas  to 
experience  unexpectedly  high  economic 
growth  rates,  growth  in  vehicle  miles 
traveled,  var^'ing  population  growth 
from  area  to  area,  and  differences  in 
vehicle  choice. 

Only  a  subset  of  these  areas  have  yet 
adopted  specific  control  measures  that 
have  allowed  the  Agency  to  fully 
approve  an  attainment  plan.  For  some  of 
these  areas,  we  have  proposed  a  finding, 
based  on  all  the  available  evidence,  that 
the  area  will  attain  on  its  attainment 
date.  In  one  case,  we  have  proposed  that 
an  area  will  maintain  over  the  required 
10-year  time  period.  However,  in  many 
cases,  these  proposals  depend  on  the 
State  adopting  additional  emission 
reduction  measures.  The  draft  RIA 
provides  more  information  on  our 
recent  proposals  on  attainment 
demonstrations  and  maintenance 
plans.'"  Until  the  SIPs  for  these  areas 
are  actually  submitted,  reviewed  and 
approved,  there  is  some  risk  that  these 
areas  will  not  adopt  fully  approvable 
SIPs.  Furthermore,  some  of  these  areas 


'"We  have  recently  proposed  favorable  action,  in 
some  ca.ses  with  a  condition  that  more  emission 
reductions  be  obtained,  on  attainment 
demonstrations  in  these  areas  with  attainment  dates 
prior  to  2007:  Philadelphia,  Washington-Baltimore. 
Atlanta,  and  .St.  Louis.  We  expect  to  give  final 
approval  soon  to  a  maintenance  plan  and 
redesignation  to  attainment  for  Cincinnati. 


are  not  under  a  current  requirement  to 
obtain  EPA  approval  for  an  attainment 
plan.  The  mechanisms  to  get  to 
attainment  in  areas  without  a 
requirement  to  submit  an  attainment 
demonstration  are  less  automatic,  and 
more  uncertain.  Even  with  suitable 
plans,  implementation  success  is 
uncertain,  and  therefore  there  is  some 
risk  that  2007  attainment,  or 
maintenance  thereafter,  would  not 
happen. 

Finally,  there  are  six  additional 
metropolitan  areas,  with  another  11.4 
million  people  in  1996,  for  which  the 
available  ozone  modeling  and  other 
evidence  is  less  clear  regarding  the  need 
for  additional  reductions.  These  areas 
include  Biloxi-Gulfport-Pascagoula.  MS, 
Cleveland- Akron,  OH,  Detroit- Ann 
Arbor-Flint.  MI,  New  Orleans,  LA, 
Pensacola.  FL,  and  Tampa,  FL.  Our  own 
ozone  modeling  predicted  these  six 
areas  to  need  further  reductions  to  avoid 
exceedances  in  2007  or  2030.  The  recent 
air  quality  monitoring  data  for  these  six 
areas  shows  ozone  levels  with  less  than 
a  10  percent  margin  below  the  NAAQS. 
This  suggests  that  ozone  concentrations 
in  these  areas  may  remain  below  the 
NAAQS  for  some  time,  but  we  believe 
there  is  still  a  risk  of  that  future  ozone 
levels  will  be  above  the  NAAQS  because 
meteorological  conditions  may  be  more 
severe  in  the  future. 

In  sum,  without  these  reductions, 
there  is  a  significant  risk  that  an 
appreciable  number  of  the  42  areas, 
with  a  population  of  123  million  people 
in  1996,  will  violate  the  1-hour  ozone 
standard  during  the  time  period  when 
these  proposed  standards  will  apply  to 
heavy-duty  vehicles.  The  42  areas 
consist  of  the  27  areas  with  predicted 
exceedances  in  2007  or  2030  under  Tier 
2  air  quality  modeling  and  recent 
violations  of  the  1-hour  ozone  standard, 
plus  seven  California  areas  (South  Coast 
Air  Basin.  San  Diego.  Ventura  County, 
Southeast  Desert,  San  Francisco.  San 
Joaquin  Valley,  Sacramento),  two  Texas 
areas  (Dallas  and  Beaumont-Port 
Arthur),  and  six  areas  that  have  recent 
ozone  concentrations  within  10%  of 
exceeding  the  standard  and  predicted 
exceedances.  Additional  information 
about  these  areas  is  provided  in  the 
draft  RIA. 

Hi.  Conclusion 

We  have  reviewed  the  air  quality 
situation  of  three  broad  groups  of  areas: 
(1)  Those  areas  with  recent  violations  of 
the  ozone  standard  and  attainment  dates 
in  2007  or  2010,  (2)  those  areas  with 
recent  violations  and  attainment  dates 
(if  any)  prior  to  2007,  and  (3)  those  areas 
with  recent  ozone  concentrations  within 
10%  of  a  violation  of  the  1-hour  ozone 
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standard,  with  predicted  exceedances, 
and  without  proposed  or  approved  SIP 
attainment  demonstrations.  In  general, 
the  evidence  summarized  in  this 


section,  and  presented  in  more  detail  in 
the  draft  RIA,  supports  the  Agency's 
belief  that  emissions  of  N(Jx  and  VOC 
from  heavv-dutv  vehicles  in  2007  and 

TABLE  II.B-2 


later  will  contribute  to  a  national  ozone 
air  pollution  problem  that  warrants 
regulatory  attention  under  section 
202(a)(3)  of  the  Act. 


Metropolitan  area/'State 


Proposed  rein- 
statement of 
ozone  standard 


1996  population 

(in  millions) 


Areas  with  2007/2010  Attainment  Dates  (Established  or  Requested): 

New  York  City,  NY-NJ-CT  : 

Houston.  TX  

Hartlord,  CT    

New  London.  CT  

Chicago.  IL-IN 

Milwaukee,  Wl  

Dallas,  TX  

Beaumont-Pon  Arthur,  TX 

Los  Angeles,  CA  

Southeast  Desert,  CA     

Subtotal  of  10  areas  

Areas  with  Pre-2007  Attainment  Dates  or  No  Specific  Attainment  Date,  with  a  Recent  History  of  Non- 
attainment  " 

Atlanta.  GA  

Philadelphia-Wilmington-Atlantic  City.  PA-NJ-DE-MD  

Sacramento.  CA  

San  Joaquin  Valley.  CA  'possible  future  reclassification  and  change  of  attainment  date  to  2005    ... 

Ventura  County,  CA  

Washington-Baltimore,  DC-MD-VA-WV  

Charlotte-Gastonia,  NC  

Grand  Rapids,  Ml  

Huntington-Ashland  WV-KY  

Indianapolis.  IN  

Memphis,  TN    

Nashville.  TN  

Barnstable- Yarmouth   MA 

Boston- Worcester- Lawrence  MA   

Houma,  LA  

Providence-Fall  River- Warwick   RI-MA  

Richmond-Petersburg,  VA 

Benton  Hartxjr   Ml  

Baton  Rouge   LA     

Birmingham.  AL - 

Cincinnati-Hamilton  OH-KY-IN*    « 

Louisville,  KY-IN  

Pittsburgh,  PA  MSA 

San  Diego,  CA         

San  Francisco  Bay  Area.  CA  „ 

St  Louis.  MOIL  

Subtotal  of  26  areas 
Areas  with  Pre-2007  Attainment  Dates  and  Recent  Concentrations  within  10°o  of  an  Exceedance    But 
With  No  Recent  History  of  Nonattammeni 

Biloxi-Gulfport-Pascagoula,  MS  MSA       

Cleveland-Akron,  OH  CMSA  

Detroit-Ann  Artx>r  Flint   Ml  CMSA  

New  Orleans,  LA  MSA 

Pensacola  FL  MSA 

Tampa.  FL  MSA        _ 

Subtotal  of  6  areas 
Total  1 996  Population  of  All  Areas  at  Risk  ot  Exceeding  the  Ozone  Standard  m  2007  or  Thereafter 

42  Areas^total  population        


X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 


X 
X 
X 
X 
X 
X 


199 
43 
1  1 
1  3 
86 
1.6 
46 
04 
155 
04 
57  7 


35 
60 
1  5 
27 
07 
72 
13 
10 
03 
15 
1  1 
1  1 
02 
56 
02 
1  1 
1  0 
02 
06 
09 
1  9 
03 
24 
28 
62 
25 
53  8 


03 
29 
53 
03 
04 
22 
11  4 

122  9 


'Based  on  more  recent  air  quality  monitoring  data  not  considered  in  the  Tier  2  analysis   and  on  10-year  emissions  projections,  we  exp)ect  to 
redesignate  Cincinnati-Hamilton  to  attainment  soon 

"The  list  includes  certain  areas  that  are  currently  not  violating  the  1  nour  NAAQS 


(■  Puhlii  Hfiilth  iinii  WrlUirr  (.'o/ircrns 
From  !'r(il(>!>tif(l  u!)({  lU'pcdtfii 
Expostirrs  tc  ( )/.nnf 

A  large  hodv  nl  ><(  lentifii   literature 
regarding  health  and  welfare  effects  of 
r)zone  has  associated  health  effects  with 


certain  patterns  of  ozone  exposures  that 
do  not  include  anv  hourU  ozone 
concentration  above  the  0  12  parts  per 
million  (ppm)  level  of  the  1-hour 
\.'\AQ.S  The  scienc:e  indicates  that 
there  are  health  effects  attributable  to 


prolonged  and  repeated  exposures  to 
lower  ozone  concentrations.  Studies  of 
6  to  8  hour  exposures  showed  health 
effects  from  prolonged  and  repeated 
exposures  at  moderate  levels  of  exertion 
to  (jzone  concentrations  as  low  as  0.08 


Federal  Register /Vol,  65,  No.  107 /Friday,  June  2,  2000  /  Proposed  Rules  35445 


ppm.  Prolonged  and  repeated  ozone 
concentrations  at  these  levels  are 
common  in  areas  throughout  the 
country,  and  are  found  in  areas  that  are 
exceeding,  and  areas  that  are  not 
exceeding,  the  1-hour  ozone  standard. 
For  example,  in  1998,  almost  62  million 
people  lived  in  areas  with  2  or  more 
days  with  concentrations  of  0.09  ppm  or 
higher,  excluding  areas  currently 
violating  the  1-hour  NAAQS.  Since 
prolonged  exposures  at  moderate  levels 
of  ozone  are  more  widespread  than 
exceedances  of  the  1-hour  ozone 
standard,  and  given  the  continuing 
nature  of  the  1-hour  ozone  problem 
described  above,  adverse  health  effects 
from  this  type  of  ozone  exposure  can 
reasonably  be  anticipated  to  occur  in  the 
future  in  the  absence  of  this  rule. 
Adverse  welfare  effects  can  also  be 
anticipated,  primarily  from  damage  to 
vegetation.  See  the  draft  RIA  for  further 
details. 

Studies  of  acute  health  effects  have 
shown  transient  pulmonary  function 
responses,  transient  respiratory 
symptoms,  effects  on  exercise 
performance,  increased  airway 
responsiveness,  increased  susceptibility 
to  respiratory  infection,  increased 
hospital  and  emergency  room  visits,  and 
transient  pulmonary  respiratory 
inflammation.  Such  acute  health  effects 
have  been  observed  following  prolonged 
exposures  at  moderate  levels  of  exertion 
at  concentrations  of  ozone  well  below 
the  current  standard  of  0.12  ppm.  The 
effects  are  more  pronounced  at 
concentrations  above  0.09  ppm, 
affecting  more  subjects  or  having  a 
greater  effect  on  a  given  subject  in  terms 
of  functional  changes  or  symptoms.  A 
more  detailed  discussion  may  be  found 
in  the  Draft  RIA. 

With  regard  to  chronic  health  effects, 
the  collective  data  have  many 
ambiguities,  but  provide  suggestive 
evidence  of  chronic  effects  in  humans. 
There  is  a  biologically  plausible  basis 
for  considering  the  possibility  that 
repeated  inflammation  associated  with 
exposure  to  ozone  over  a  lifetime,  as  can 
occur  with  prolonged  exposure  to 
moderate  ozone  levels  below  peak 
levels,  may  result  in  sufficient  damage 
to  respiratory  tissue  that  individuals 
later  in  life  may  experience  a  reduced 
quality  of  life,  although  such 
relationships  remain  highly  uncertain. 

We  believe  that  the  evidence  in  the 
Draft  RIA  regarding  the  occurrence  of 
adverse  health  effects  due  to  prolonged 
and  repeated  exposure  to  ozone 
concentrations  in  the  range  discussed 
above,  and  regarding  the  populations 
that  are  expected  to  receive  exposures  at 
these  levels,  supports  a  conclusion  that 
emissions  of  NOx.  and  VOC  from  heavy- 


duty  vehicles  in  2007  and  later  will  be 
contributing  to  a  national  air  pollution 
problem  that  warrants  regulatory 
attention  under  section  202(a)(3)  of  the 
Act. 

Ozone  has  many  welfare  effects,  with 
damage  to  plants  being  of  most  concern. 
Plant  damage  affects  crop  yields, 
forestry  production,  and  ornamentals. 
The  adverse  effect  of  ozone  on  forests 
and  other  natural  vegetation  can  in  turn 
cause  damage  to  associated  ecosystems, 
with  additional  resulting  economic 
losses.  Ozone  concentrations  of  0.10 
ppm  can  be  phytotoxic  to  a  large 
number  of  plant  species,  and  can 
produce  acute  injury  and  reduced  crop 
yield  and  biomass  production.  Ozone 
concentrations  at  or  below  0.10  ppm 
have  the  potential  over  a  longer 
diiration  of  creating  chronic  stress  on 
vegetation  that  can  result  in  reduced 
plant  growth  and  yield,  shifts  in 
competitive  advantages  in  mixed 
populations,  decreased  vigor,  and  injury 
from  other  envirorunental  stresses.  The 
forestry,  crop  and  other  environmental 
damage  from  ozone  in  times  and  places 
where  the  1  -hour  NAAQS  is  attained 
adds  support  to  the  Agency's  belief  that 
there  will  be  air  pollution  in  2007  and 
thereafter  that  warrants  regulator}' 
attention  under  section  202(a)(3)  of  the 
Act. 

2.  Particulate  Matter 

a.  Health  and  Welfare  Effects 

i.  Particulate  Matter  Generally 

Particulate  matter  (PM)  represents  a 
broad  class  of  chemically  and  physically 
diverse  substances.  It  can  be  principally 
characterized  as  discrete  particles  that 
exist  in  the  condensed  (liquid  or  solid) 
phase  spanning  several  orders  of 
magnitude  in  size.  All  particles  equal  to 
and  less  than  10  microns  are  called 
PMiii.  Fine  particles  can  be  generally 
defined  as  those  particles  with  an 
aerodynamic  diameter  of  2.5  microns  or 
less  (also  known  as  PM2  5).  and  coarse 
fraction  particles  are  those  particles 
with  an  aerodynamic  diameter  greater 
than  2.5  microns,  but  equal  to  or  less 
than  a  nominal  10  microns.  The  health 
and  environmental  effects  of  PM  are 
strongly  related  to  the  size  of  the 
particles. 

The  emission  sources,  formation 
processes,  chemical  composition, 
atmospheric  residence  times,  transport 
distances  and  other  parameters  of  fine 
and  coarse  particles  are  distinct.  Fine 
particles  are  directly  emitted  from 
combustion  sources  and  are  formed 
secondarily  from  gaseous  precursors 
such  as  sulfur  dioxide,  nitrogen  oxides, 
or  organic  compounds.  Fine  particles 
are  generally  composed  of  sulfate. 


nitrate,  chloride  and  ammonium 
compounds;  organic  and  elemental 
carbon;  and  metals.  Combustion  of  coal, 
oil,  diesel,  gasoline,  and  wood,  as  well 
as  high  temperature  process  sources 
such  as  smelters  and  steel  mills, 
produce  emissions  that  contribute  to 
fine  particle  formation.  In  contrast, 
coarse  particles  are  typically 
mechanically  generated  by  crushing  or 
grinding  and  are  often  dominated  by 
resuspended  dusts  and  crustal  material 
from  paved  or  unpaved  roads  or  from 
construction,  farming,  and  mining 
activities.  Fine  particles  can  remain  in 
the  atmosphere  for  days  to  weeks  and 
travel  through  the  atmosphere  hundreds 
to  thousands  of  kilometers,  while  coarse 
particles  deposit  to  the  earth  within 
minutes  to  hours  and  within  tens  of 
kilometers  from  the  emission  source. 

Particulate  matter,  like  ozone,  has 
been  linked  to  a  range  of  serious 
respirator}'  health  problems.  Scientific 
studies  suggest  a  likely  causal  role  of 
ambient  particulate  matter  (which  is 
attributable  to  a  number  of  sources 
including  diesel)  in  contributing  to  a 
series  of  health  effects.  The  key  health 
effects  categories  associated  with 
ambient  particulate  matter  include 
premature  mortality,  aggravation  of 
respiratory'  and  cardiovascular  disease 
(as  indicated  by  increased  hospital 
admissions  and  emergency  room  visits, 
school  absences,  work  loss  days,  and 
restricted  activity  days),  aggravated 
asthma,  acute  respirators'  symptoms, 
including  aggravated  coughing  and 
difficult  or  painful  breathing,  chronic 
bronchitis,  and  decreased  lung  function 
that  can  be  experienced  as  shortness  of 
breath.  For  additional  information  on 
health  effects,  see  the  draft  RIA.  Both 
fine  and  coarse  particles  can  accumulate 
in  the  respiratory-  system.  Exposure  to 
fine  particles  is  most  closely  associated 
with  such  health  effects  as  premature 
mortality  or  hospital  admissions  for 
cardiopulmonary  disease.  PM  also 
causes  damage  to  materials  and  soiling. 
It  is  a  major  cause  of  substantial 
visibility  impairment  in  many  parts  of 
the  U.S.' 

Diesel  particles  are  a  component  of 
both  coarse  and  fine  PM,  but  fall  mostly 
in  the  fine  range.  Noncancer  health 
effects  associated  with  exposure  to 
diesel  PM  overlap  with  some  health 
effects  reported  for  ambient  PM 
including  respiratory  symptoms  (cough, 
labored  breathing,  chest  tightness, 
wheezing),  and  chronic  respirators- 
disease  (cough,  phlegm,  chronic 
bronchitis  and  some  evidence  for 
decreases  in  pulmonary-  function).   ' 
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ii.  Special  (Considerations  for  Diesel  P\f 

Primary'  diesel  particles  mainlv 
consist  of  carbonaceous  material,  ash 
(trace  metals),  and  sulfuric  acid  Many 
of  these  particles  exist  in  the 
atmosphere  as  a  carbon  core  with  a 
coatmg  of  organic  carbon  compounds, 
sulfuric  acid  and  ash,  sulfuric  acid 
aerosols,  or  sulfate  particles  associated 
with  organic  carbon 

Most  diesel  particles  are  in  the  fine 
and  ultrafine  size  range.  Diesel  PM 
contains  small  quantities  of  numerous 
mutagenic  and  carcinogenic 
compounds.  While  representing  a  very 
small  portion  (less  than  one  percent)  of 
the  national  emissions  of  metals,  and  a 
small  portion  of  diesel  particulate 
matter  (one  to  five  percent),  we  note  that 
several  trace  metals  of  toxicological 
significance  are  also  emitted  by  diesel 
engines  in  small  amounts  including 
chromium,  manganese,  mercury  and 
nickel.  In  addition,  small  amounts  of 
dioxins  have  been  measured  in  diesel 
exhaust,  some  of  which  may  partition 
into  the  particle  phase,  though  the 
impact  of  these  emissions  on  human 
health  is  not  clear 

Because  the  chemical  composition  of 
diesel  PM  includes  these  hazardous  air 
pollutants,  or  air  toxics,  diesel  PM 
emissions  are  of  concern  to  the  agency 
beyond  their  contribution  to  general 
ambient  PM.  Moreover,  as  discussed  in 
detail  in  the  draft  RIA.  there  have  been 
health  studies  specific  to  diesel  PM 
emissions  which  indicate  potential 
hazards  to  human  health  that  appear  to 
be  specific  to  this  emissions  source.  For 
chronic  exposure,  these  hazards 
included  respiratory  system  toxicity  and 
carcinogenicity.  Acute  exposure  also 
causes  transient  effects  (a  wide  range  of 
physiological  symptoms  stemming  from 
irritation  and  inflammation  mostly  in 
the  respiratory  system)  in  humans 
though  they  are  highly  variable 
depending  on  individual  human 
susceptibility. 

b.  Potential  Cancer  Effects  of  Diesel 
Exhaust 

The  EPA  draft  Health  Assessment 
Document  for  Diesel  Emissions  (draft 
Assessment)  is  currently  being  revised 
based  on  comments  received  from  the 
Clean  Air  Scientific  Advisory 
Committee  (CASAC)  of  EPA's  Science 
Advisory  Board  '"  The  current  EPA 
position  is  that  diesel  exhaust  is  a  likely 
human  lung  carcinogen  and  that  this 


cancer  hazard  exists  for  occupational 
and  environmental  levels  of  exposure.-" 

In  evaluating  the  available  researi:h 
for  the  draft  Assessment.  EPA  found 
that  individual  epidemiological  studies 
numbering  about  30  shf)w  increased 
lung  cancer  risks  associated  with  diesel 
emissions  within  the  study  populations 
of  20  to  89  percent  depending  on  the 
.study.  Analytical  results  of  pooling  the 
positive  study  results  show  that  on 
average  the  risks  were  increased  by  ,33 
to  47  percent.  Questions  remain  about 
the  influenc  e  of  other  factors  (e.g.,  effect 
of  smoking),  the  quality  of  the 
individual  epidemiology  studies, 
exposure  levels,  and  consequently  the 
precise  magnitude  of  the  increased  risk 
of  lung  cancer.  From  a  weight  of  the 
evidence  perspective.  EPA  believes  that 
the  epidemiologv  evidence,  as  well  as 
supporting  data  from  certain  animal  and 
mode  of  action  studies,  support  the 
Agency's  proposed  conclusion  that 
exposure  to  diesel  exhaust  is  likely  to 
pose  a  human  health  hazard  at 
occupational  exposure  levels,  as  well  as 
to  the  general  public  exposed  to 
typically  lower  environmental  levels  of 
diesel  exhaust. 

Risk  assessments  on  epidemiological 
studies  in  the  peer-reviewed  literature 
which  have  attempted  t(j  assess  the 
lifetime  risk  of  lung  cancer  in  workers 
occupationally  exposed  to  diesel 
exhaust  suggests  that  lung  cancer  risk 
may  range  from  10    -"tolO    .''---'  The 
Agency  recognizes  the  significant 
uncertainties  in  these  studies,  and  has 
not  used  these  estimates  to  assess  the 
possible  cancer  unit  risk  associated  with 
ambient  exposure  to  diesel  exhaust. 

While  available  evidence  supports 
EPA's  conclusion  that  diesel  exhaust  is 
a  likely  human  lung  carcinogen,  and 
thus  is  likely  to  pose  a  cancer  hazard  to 
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B-W/O.SrDOffu  e  .if  K.'M'.tn  ti  ,iiiil  |).n,,lo|.iii.'iil 
Washington.  [X'.  Th>>  lii"  \iiiirnt  is  iiv,fil<itrlc 
electronically  at  www  r|vi  i(n^  m  oa/diesel.htiii 
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.■\ssfssiiieril  is  ktv  similar  In  the  (  urrt'iil  mUb 
(.uidflincs  fur  Cdr(  innn''ii  Kisk  .Assessment  that 
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humans,  the  absence  of  quantitative 
estimates  of  the  lung  cancer  unit  risk  for 
diesel  exhaust  limits  our  ability  to 
quantify  with  confidence  the  actual 
magnitude  of  the  cancer  risk.  In  the 
draft  1999  Assessment.  EPA 
acknowledged  these  limitations  and 
provided  a  discussion  of  the  possible 
cancer  risk  consistent  with  general 
occupational  epidemiological  findings 
of  increased  lung  cancer  risk  and 
relative  exposure  ranges  in  the 
occupational  and  environmental 
settings,  -'■•  The  Agency  believes  that  the 
techniques  that  were  used  in  the  draft 
Assessment  to  qualitatively  gauge  the 
potential  for  and  possible  magnitude  of 
risk  are  reasonable.  The  details  of  this 
approach  are  provided  in  the  draft  RIA. 

In  the  absence  of  a  quantitative  unit 
cancer  risk  to  assess  environmental  risk, 
EPA  has  considered  the  relevant 
epidemiological  studies  and  principles 
for  their  assessment,  the  risk  from 
occupational  exposure  as  assessed  by 
others,  and  relative  exposure  margins 
between  occupational  and  ambient 
environmental  levels  of  diesel  exhaust 
exposure.  Based  on  this  epidemiological 
and  other  information,  there  is  the 
potential  that  upper  bounds  on 
environmental  cancer  risks  from  diesel 
exhaust  may  exceed  10    ^  and  could  be 
as  high  as  10    '.  -''  While  uncertainty 
exists  in  estimating  risk,  the  likely 
hazard  to  humans  together  with  the 
potential  for  significant  environmental 
risks  leads  the  Agency  to  believe  that 
diesel  exhaust  emissions  should  be 
reduced  in  order  to  protect  the  public's 
health.  We  believe  that  this  is  a  prudent 
measure  in  light  of  the  designation  of 
diesel  exhaust  as  a  likely  human 
carcinogen,  the  exposure  of  almost  the 
entire  population  to  diesel  exhaust,  the 
significant  and  consistent  finding  of  an 
increase  in  lung  cancer  risk  in  workers 
exposed  to  diesel  exhaust,  and  the 
potential  overlap  and/or  small 
difference  between  some  occupational 
and  environmental  exposures. 

As  discussed  in  section  l.C.6. 
'Actions  in  California  ".  the  Office  of 
Environmental  Health  Hazard 


•<■•  .See  ( Chapter  8  t  and  «  h  of  the  draft  Health 
Assessment  for  Diesel  KxhausI   I'  S  EPA  (lOTt) 
Health  Assessmenl  Do<  uinent  for  [Jiesel  Emissions 
SAB  Review  Draft    EPA  W)0'H-90/057D  Office  of 
Researi  h  and  Developmenl.  Washin^^ton.  D  (/  The 
doi  unient  IS  available  elertroniLallv  at 
www  epa.Kovncea' diesel  htm 

^■^  .As  used  in  this  proposal,  environmental  risk  i.s 
lii'fined  as  the  risk  |i  e   a  matheinatual  probability) 
that  luiiR  ( anier  would  t>e  observed  in  the 
population  after  a  lifetime  exposure  to  diesel 
exhaust   Ex[)osure  levels  may  tw  oi  cupational 
lifetime  or  en\  ironmental  lifetime  exposures   A 
population  risk  in  the  maKnituile  of  10    "  translates 
as  the  probability  of  lun«  i  am  er  being  evideni  ed 
in  one  person  in  litie  million  over  a  lifetime 
exposure. 
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Assessment  (OEHHA,  California  EPA) 
has  identified  diesel  PM  as  a  toxic  air 
contaminant,  ^f"  California  is  in  the 
process  of  determining  the  need  for.  and 
appropriate  degree  of  control  measures 
for  diesel  PM.  Apart  ft-om  the  EPA  draft 
Assessment  and  California  EPA's 
actions,  several  other  agencies  and 
governing  bodies  have  designated  diesel 
exhaust  or  diesel  PM  as  a  "potential"  or 
"probable"  human  carcinogen.  27  2h  2h 
The  International  Agency  for  Research 
on  Cancer  (lARC)  considers  diesel 
exhaust  a  "probable"  human  carcinogen 
and  the  National  Institutes  for 
Occupational  Safety  and  Health  have 
classified  diesel  exhaust  a  "potential 
occupational  carcinogen.  "  Thus,  the 
concern  for  the  health  hazard  resulting 
from  diesel  exhaust  exposures  is 
widespread. 

c.  Noncancer  Effects  of  Diesel  Exhaust 

The  noncancer  effects  of  diesel 
exhaust  emissions  are  also  of  concern  to 
the  Agency.  EPA  believes  that  chronic 


diesel  exhaust  exposure,  at  sufficient 
exposure  levels,  increases  the  hazard 
and  risk  of  an  adverse  consequence 
(including  respiratory  tract  irritation/ 
inflammation  and  changes  in  lung 
function).  The  draft  1999  Assessment 
discussed  an  existing  inhalation 
reference  concentration  (RfC)  for 
chronic  effects  that  EPA  intends  to 
revise  in  the  next  draft  Assessment  in 
response  to  CASAC  comments.  The 
revised  RfC  will  be  reviewed  by  CASAC 
at  a  future  meeting.  An  RfC  provides  an 
estimate  of  the  continuous  human 
inhalation  exposure  (including  sensitive 
subgroups)  that  is  likely  to  be  without 
an  appreciable  risk  of  deleterious 
noncancer  effects  during  a  lifetime. 

d.  Attainment  and  Maintenance  of  the 
PMw  NAAQS 

Under  the  CAA.  we  are  to  regulate  HD 
emissions  if  they  contribute  to  air 
pollution  that  Ccin  reasonably  be 
anticipated  to  endanger  public  health 
and  welfare.  We  have  already  addressed 


the  question  of  what  concentration 
patterns  of  PM  endanger  public  health, 
in  setting  the  NAAQS  for  PMi,,  in  1987. 
The  PM  NAAQS  were  revised  in  1997, 
largely  by  adding  new  standards  for  fine 
particles  (PM;  <.)  and  modifying  the  form 
of  the  daily  PMio  standard.  On  judicial 
review,  the  revised  standards  were 
remanded  for  further  proceedings,  and 
the  revised  PMm  standards  were 
vacated.  EPA  has  sought  Supreme  Court 
review  of  that  decision:  pending  final 
resolution  of  the  litigation,  the  1987 
PMio  standards  continue  to  apply. 

i.  Current  PMio  Nonattainment 

The  most  recent  PMm  monitoring  data 
indicates  that  12  designated  PMk, 
nonattainment  areas,  with  a  population 
of  19  million  in  1990.  violated  the  PM,,, 
NAAQS  in  the  period  1996-1998.  Table 
ri.B-3  lists  the  12  areas.  The  table  also 
indicates  the  classification  and  1990 
population  for  each  area. 


Table  II.B-3.— PM,o  Nonattainment  Areas  Violating  the  PM,„  NAAQS  in  1996-1998 


Area 


Classification 


1990  population 
(millions) 


Clark  Co.,  NV  Serious  .  . 

El  Paso.  TX"  Moderate 


Hayden/Mlami,  AZ  

Imperial  Valley.  CA" 

Owens  Valley,  CA  

San  Joaquin  Valley.  CA  

Mono  Basin,  CA  

Phoenix,  AZ  

Fort  Hall  Reservation,  ID  

Los  Angeles  South  Coast  Air  Basin,  CA 

Negates.  AZ 

Wallula.  WA"^  


Total  population 


Moderate 
Moderate 
Serious  ... 
Serious  ... 
Moderate 
Serious  ... 
Moderate 
Serious  .. 
Moderate 
Moderate 


0,741 
0515 
0003 
0.092 
0.018 
2.564 
0.000 
2.238 
0001 
13.00 
0.019 
0.048 


19.24 


a  In  addition  to  these  designated  nonattainment  areas,  there  are  15  unclassified  counties,  with  a  1996  population  of  4.2  million,  for  which 
States  have  reported  RMm  monitoring  data  for  this  period  indicating  a  PMio  NAAQS  violation.  Although  we  do  not  believe  that  we  are  limited  to 
considering  only  designated  nonattainment  areas  as  part  of  this  rulemaking,  we  have  focused  on  the  designated  areas  in  the  case  of  PMk,  An 
official  designation  of  RMm  nonattainment  indicates  the  existence  of  a  confirmed  RMm  prot))em  that  is  more  than  a  result  of  a  one-time  moni- 
toring upset  or  a  result  of  PM,o  exceedances  attributable  to  natural  events.  We  have  not  yet  excluded  the  possibility  that  one  or  the  other  of 
ttiese  is  responsibte  for  the  monitored  violations  in  1996-1998  in  the  15  unclassified  areas  We  adopted  a  policy  In  1996  that  allows  areas  whose 
PMio  exceedances  are  attributabte  to  natural  events  to  remain  unclassified  if  the  State  is  faking  all  reasonable  measures  to  safeguard  public 
health  regardless  of  the  source  of  PMio  emissions.  Areas  that  remain  unclassified  areas  are  not  required  to  submit  attainment  plans,  but  we  work 
with  each  of  these  areas  to  understand  the  nature  of  the  PMio  prot))em  and  to  determine  what  best  can  be  done  to  reduce  it 

"EPA  has  determined  that  PMm  nonattainment  in  these  areas  is  attributable  to  intematkjnal  transport  While  reductions  in  heavy-duty  vehicle 
emissions  cannot  be  expected  to  result  in  attainment,  they  will  reduce  the  degree  of  PMk,  nonattainment  to  some  degree 

<=  The  violation  in  this  area  has  been  determined  to  be  attributable  to  natural  events. 


ii.  Risk  of  Future  Exceedances  of  the 
PMw  Standard 

The  proposed  new  standards  for 
heavy-duty  vehicles  will  benefit  public 
health  and  welfare  through  reductions 


^^  office  of  Environmental  Health  Hazard 
.Assessment  (1998)  Health  risk  assessment  for  diesel 
exhau.st.  April  1998.  California  Environmental 
Protection  Agency.  -Sacramento,  CA. 

•'"  National  ln.stitute  for  Occupational  Safety  and 
Health  (NIOSH)  (1988)  Carcinogenic  effects  of 
exposure  to  diesel  exhaust  NIOSH  Current 


in  direct  diesel  particles  and  NOx. 
VOCs,  and  SOx  which  contribute  to 
secondary  formation  of  particulate 
matter.  Because  ambient  particle 
concentrations  causing  violations  of  the 


Intelligence  Bulletin  50.  DHHS.  Publication  No,  88- 
116,  Centers  for  Disease  Control,  .Mlanta.  GA. 

^'International  Agency  for  Research  on  Cancer 
(1989)  Diesel  and  gasoline  engine  exhausts  and 
some  nitroarenes.  Vol  46  Monographs  on  the 
evaluation  of  carcinogenic  risks  to  humans.  World 


PM|()  standard  are  well  established  to 
endanger  public  health  and  welfare,  this 
information  supports  the  proposed  new 
standards  for  heavy-duty  vehicles.  The 
Agency's  recent  PM  modeling  analysis 


Heath  Organization.  Internationa!  Agencv  for 
Research  on  Cancer.  Lvon,  France 

2«Worid  Health  Organization  (1996)  Diesel  fuel 
and  exhaust  emissions:  International  program  on 
chemical  safety  World  Health  Organization, 
Geneva.  Switzerland. 
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porfurmed  for  the  Tior  2  rulemaking 
predicts  that  a  .significant  number  i)f 
area.s  across  the  natiim  are  at  risii.  of 
failing  to  meet  the  PM|,,  NAAQS  even 
with  Tier  2  and  other  controls  currently 
in  place  These  reductiims  wUl  assist 
states  as  thev  work  with  the  Agent  v 
through  SIP  development  and 
implementation  of  local  controls  to 
move  their  areas  into  attainment  by  the 
applicable  deadline,  and  maintain  the 
standards  thereafter 

The  Agency  believes  that  the  PM|,, 
concentrations  in  10  areas  shown  in 
Table  II.B-4  have  a  significant  risk  of 
exceeding  the  PM|,,  standard  without 
further  emission  reductitms  during  the 
time  period  when  this  rulemaking 
would  take  effect.  This  belief  is  based 
on  the  PMiii  modeling  conducted  for  the 
Tier  2  rulemaking  Table  II  B-4  presents 
information  about  these  10  areas  and 
subdivitles  them  into  two  groups.  The 
first  group  of  six  areas  are  designatttd 


PMi(,  nonattainment  areas  which  had 
recent  monitored  violations  of  the  PMn, 
NAAQS  in  1996-1998  and  were 
predicted  to  be  in  nonattainment  in 
20:J0  in  nur  PMk,  air  quality  modeling. 
These  areas  have  a  population  of  over 
19  million  Included  in  the  group  an 
the  nonattainment  areas  that  are  part  of 
the  Los  Angeles,  Phoenix,  and  Las  Vegas 
metropolitan  areas,  where  traffic  from 
heaw-dutv  vehicles  is  substantial. 
These  six  areas  would  clearly  benefit 
from  the  reductions  in  emissions  that 
would  occur  from  the  proposed  new- 
standards  for  heavy-dutv  vehicles. 

The  second  group  of  four  counties 
listed  in  Table  II.B-4  with  a  total  of  8 
million  people  in  1996  also  had 
predicted  exc:eedancps  of  the  PMki 
standard.  However,  while  these  four 
areas  registered,  in  either  1997  or  1998, 
single-vear  annual  average  monitored 
PMiu  levels  of  at  least  90  percent  of  the 
PMm,  NAAQS.  the.se  areas  did  not 


exceed  the  formal  definition  of  the  PMin 
NAAQS  over  the  three-year  period 
ending  in  1998. '"  Unlike  the  situation 
for  ozone,  for  which  precursor 
emissions  are  generally  declining  over 
the  next  10  years  or  so  before  beginning 
to  increase,  we  estimate  that  emissions 
of  PMin  will  rise  steadily  unless  new 
controls  are  implemented.  The  small 
margin  of  attainment  which  the  four 
areas  currently  enjoy  will  likely  erode: 
the  PM  air  quality  modeling  suggests 
that  it  will  be  reversed.  We  therefore 
consider  these  four  areas  to  each 
individually  have  a  significant  risk  of 
exceeding  the  PMm  standard  without 
further  emission  reductions.  The 
emission  reductions  from  the  proposed 
new  standards  for  heavy-duty  vehicles 
would  help  these  areas  with  attainment 
and  maintain  in  conjunction  with  other 
processes  that  are  currently  moving 
these  areas  towards  attainment. 


Table  II.B-4.— Areas  With  Significant  Risk  of  Exceeding  the  PMm,  NAAQS  Without  Further  Emission 

Reductions 


Area 


Areas  Currently  Exceeding  the  PM,,,  Standard 

Clark  Co  .  NV      

El  Paso,  TX  •      „..„ „ „, 

Imperial  Valley,  CA  •  „ , 

San  Joaquin  Valley   CA    

Phoenix,  AZ 

Los  Angeles  South  Coast  Air  Basm,  CA  ... 


Subtotal  tor  6  Areas  ,   . 

Areas  within  10°o  ot  Exceeding  the  PM,   Standard: 
New  York  Co  .  NY 

Cuyahoga  Co    OH     „ 

Harns.  Co    TX  

San  Diego  Co    CA    


Subtotal  tor  4  Areas 


Total  1996  Population  of  All  10  Areas  at  Risk  ot  Exceeding  the  PM,,,  Standard    10  Areas.  Total  1990  Popu- 
lation 


1 990  population 
(millions) 


0  741 
0  515 
0  092 
2564 
2  238 
1300 


19.15 


1  49 
1.41 
2.83 
2.51 


8.24 


27  39 


•EPA  has  determined  that  PM  ,,  nonattainment  in  these  areas  is  attnbutable  to  international  transport  While  reductions  in  heavy-duty  vehicle 
emissions  cannot  be  expected  to  result  in  attainment  they  will  reduce  the  degree  of  PM,,,  nonattainment  to  some  degree 


Future  concentrations  of  ambient 
[)articulate  matter  mav  hv  influeiK  ed  by 
the  potenti.illv  significant  influx  of 
diesel-povvered  cars  and  light  trui  ks 
into  the  light  duty  vehicle  fleet   At  the 
present  time,  virtuallv  all  cars  and  light 
trucks  being  sold  are  gasoline  fiieled 
However,  the  pt)ssibilitv  exists  that 
diesels  will  become  more  prevalent  in 
the  car  and  light-dutv  tru(  k  fleet,  since 
automotive  companies  have  announced 
their  ilesire  to  increase  their  sales  ui 


'  '  In  t.ii  1    ,11  Iw,,   ■!  tli,'s>'  ,ir>'as.  N>'W  York  Co.. 
W  ,111,1  lliirn^  (.11    T.X.  tht'  miT.ixr  ('M,o  I"VkI  in 
l>i>m  vv.is  .itiiiv«  the  fill  mil  msnims  [mr  (  ubir  melnr 
v.iliii'  if  till-  \AAQ,S  Thesp  two  arwHs  »re  not 


diesel  cars  and  light  trucks  For  the  Tier 
2  rulemaking,  the  Agency  performed  a 
sensitivity  analysis  using  A  D. Little's 
"most  likelv"  increased  growth  scenario 
of  diesel  penetration  into  the  light  duty 
vehir.le  fleet  which  culminated  in  a  9 
perrent  and  24  percent  penetration  of 
diesel  vehicles  in  the  LDV  and  LDT 
markets,  respectively,  in  2015  (see  Tier 
2  RIA.  Table  III  A.-13I,  This  scenario  is 
relevant  for  the  purpose  of  this 
rulemaking  he(  ause.  according  to  the 


rharm  ti'ii/i',!  in  I  M'h-  11  B-4  ,'i>  ari'.is  willi  .1  hi^li 
risk  'if  failing  I'l  .lit, nil  ^iiil  in'iiiil.iin  hfi  hus»'  lnwc 
PM,,,  li'Vi'ls  in  latH)  and  1997  tauwd  !hi-ir  thret.- 
VBar  average  PMm  level  to  he  lower  than  tlie 


analysis  performed  in  Tier  2,  an 
increased  number  of  diesel-powered 
light  duty  vehicles  will  increase  LDV 
PM  emissions  by  about  13  percent  in 
2010  rising  to  19  percent  in  2030,  even 
with  the  stringent  new  PM  standards 
established  under  the  Tier  2  rule.  If 
manufacturers  elect  to  certify  a  portion 
of  their  diesel-powered  LDVs  to  the 
least-stringent  PM  standard  available 
under  the  Tier  2  bin  structure,  the 
increase  in  LDV  PM  emissions  could  be 


N.\.A(JS   Offii,  i,i!  nniialtainincnl  iliMiTmui.ilniii.s  for 
th>'  annual  I'.M,,,  NA,-\QS  ar>'  maiii'  havd  mi  th- 
avt'rasc  of  12  qiiartcrU  PM,,,  averagi-s 
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even  greater,  thus  potentially 
exacerbating  PMio  nonattainment 
problems. 

EPA  recognizes  that  the  SIP  process  is 
ongoing  and  that  many  of  the  six  current 
nonattaiimient  areas  in  Table  II. B— 4  are 
in  the  process  of,  or  will  be  adopting 
additional  control  measures  to  achieve 
the  PMio  NAAQS  in  accordance  with 
their  attaiimient  dates  under  the  Clean 
Air  Act.  EPA  believes,  however,  that  as 
in  the  case  of  ozone,  there  are 
uncertainties  inherent  in  any 
demonstration  of  attainment  that  is 
premised  on  forecasts  of  emission  levels 
and  meteorology  in  future  years. 
Therefore,  even  if  these  areas  adopt  and 
submit  SIPs  that  EPA  is  able  to  approve 
as  demonstrating  attainment  of  the  PMio 
standard,  the  modeling  conducted  for 
Tier  2  and  the  history  of  PMio  levels  in 
these  areas  indicates  that  there  is  still  a 
signiScant  risk  that  these  areas  would 
need  the  reductions  from  the  proposed 
heavy-duty  vehicle  standards  to 
maintain  the  PMio  standards  in  the  long 
term.  The  other  four  areas  in  Table  11. B- 
4  also  have  a  significant  risk  of 
experiencing  violations  of  the  PMio 
standard. 

In  sum,  the  Agency  believes  that  all 
10  areas  have  a  significant  risk  of 
experiencing  particulate  matter  levels 
that  violate  the  PMio  standard  during 
the  time  period  when  this  proposed  rule 
would  take  effect.  These  10  areas  have 
a  combined  population  of  27  million, 
and  are  located  throughout  the  nation. 
In  addition,  this  list  does  not  fully 
consider  the  possibility  that  there  are 
other  areas  which  are  now  meeting  the 
PMio  NAAQS  that  have  at  least  a 
signiflcant  probability  of  requiring 
further  reductions  to  continue  to 
maintain  it. 

e.  Public  Health  and  Welfare  Concerns 
From  Exposure  to  Fine  PM 

Many  epidemiologic  studies  have 
shown  statistically  significant 
associations  of  ambient  PM  levels  with 
a  variety  of  human  health  endpoints  in 
sensitive  populations,  including 
mortality,  hospital  admissions  and 
emergency  room  visits,  respiratory 
illness  and  symptoms  measiu^d  in 
community  surveys,  and  physiologic 
changes  in  mechanical  pulmonary 
function.  These  effects  have  been 
observed  in  many  areas  with  ambient 
PM  levels  at  or  below  the  ciurent  PMui 
NAAQS.  The  epidemiologic  science 
points  to  fine  PM  as  being  more  strongly 
associated  with  some  health  effects, 
such  as  premature  mortality,  than  coarse 
fraction  PM. 

Associations  of  both  short-term  and 
long-term  PM  exposure  with  most  of  the 
above  health  endpoints  have  been 


consistently  observed.  (A  more  detailed 
discussion  may  be  found  in  the  RIA.) 
The  general  internal  consistency  of  the 
epidemiologic  data  base  and  available 
findings  have  led  to  increasing  public 
health  concern,  due  to  the  severity  of 
several  studied  endpoints  and  the 
frequent  demonstration  of  associations 
of  health  and  physiologic  effects  with 
ambient  PM  levels  at  or  below  the 
current  PMm  NAAQS.  The  weight  of 
epidemiologic  evidence  suggests  that 
ambient  PM  exposure  has  affected  the 
public  health  of  U.S.  populations. 
Specifically,  increased  mortality 
associated  with  fine  PM  was  observed  in 
cities  with  longer-term  average  fine  PM 
concentrations  in  the  range  of  16  to  21 
ug/m3.  For  example,  over  113  million 
people  (46  percent  of  continental  US 
population,  1990)  lived  in  areas  in  1996 
where  long  term  ambient  fine 
particulate  matter  levels  were  at  or 
above  16  ng/m^,  which  is  the  long  term 
average  PM2  s  concentration  that 
prevailed  in  Boston  dming  the  study 
which  found  that  acute  mortality  was 
statistically  significantly  associated  with 
daily  fine  PM  concentrations. ^i  It  is 
reasonable  to  anticipate  that  sensitive 
populations  exposed  to  similar  or  higher 
levels,  now  and  in  the  2007  and  later 
time  frame,  will  also  be  at  increased  risk 
of  premature  mortality  associated  with 
exposures  to  fine  PM,  In  addition, 
statistically  significant  relationships 
have  also  been  observed  in  U.S.  cities 
between  PM  levels  and  increased 
respiratory  symptoms  and  decreased 
lung  functions  in  children. 

While  imcertainty  remains  in  the 
published  data  base  regarding  specific 
aspects  about  the  nature  and  magnitude 
of  the  overall  public  health  risk  imposed 
by  ambient  PM  exposure,  we  believe 
that  the  body  of  health  evidence  is 
supportive  of  our  view  that  PM 
exposures  that  can  reasonably  be 
anticipated  to  occur  in  the  future  are  a 
serious  public  health  concern 
warranting  a  requirement  to  reduce 
emissions  from  heavy-duty  vehicles, 
even  at  levels  below  the  PMio  NAAQS, 
EPA  believes  the  risk  is  significant  from 
an  overall  public  health  perspective 
because  of  the  large  number  of 
individuals  in  sensitive  populations  that 


^ '  In  the  absence  of  quality-assured  PM;  5 
monitoring  data,  we  have  used  an  air  quality  model 
called  Regional  Modeling  System  for  Aerosols  and 
Deposition  (REMSAD)  to  estimate  recent  PM2 1 
concentrations  across  the  U.S.  for  1996.  Essentially. 
REMSAD  is  a  three-dimensional  grid-based 
Eulerian  air  quality  model  designed  to  simulate 
long-term  (e.g.,  annual)  concentrations  and 
deposition  of  atmospheric  pollutants  [e.g.. 
particulates  and  toxics)  over  large  spatial  scales 
[e.g..  over  the  contiguous  United  States)  A  more 
detailed  explanation  of  the  methodology  is  found  in 
the  draft  RIA. 


we  expect  to  be  exposed  to  ambient  fine 
PM  in  the  2007  and  later  time  fi-ame.  as 
well  as  the  importance  of  the  negative 
health  affects. 

We  believe  the  evidence  regarding  the 
occurrence  of  adverse  health  effects  due 
to  exposure  to  fine  PM  concentrations, 
and  regarding  the  populations  that  are 
expected  to  receive  exposures  at  these 
levels,  supports  a  proposed  conclusion 
that  emissions  from  heavy-duty  vehicles 
that  lead  to  the  formation  of  fine  PM  in 
2007  and  later  will  be  contributing  to  a 
national  air  pollution  problem  that 
warrants  action  under  section  202(a)(3). 

/.  Visibility  and  Regional  Haze  Effects  of 
Ambient  PM 

Visibility  impairment,  also  called 
regional  haze,  is  a  complex  problem 
caused  by  a  variety  of  sources,  both 
natural  and  anthropogenic  [e.g.,  motor 
vehicles).  Regional  haze  masks  objects 
on  the  horizon  and  reduces  the  contrast 
of  nearby  objects.  The  formation,  extent, 
and  intensity  of  regional  haze  are 
functions  of  meteorological  and 
chemical  processes,  which  sometimes 
cause  fine  particle  loadings  to  remain 
suspended  in  the  atmosphere  for  several 
days  and  to  be  transported  hundreds  of 
kilometers  from  their  sources  (NRC, 
1993). 

Visibility  has  been  defined  as  the 
degree  to  which  the  atmosphere  is 
transparent  to  visible  light  (NRC,  1993). 
Visibility  impairment  is  caused  by  the 
scattering  and  absorption  of  light  by 
particles  and  gases  in  the  atmosphere. 
Fine  particles  (0.1  to  1.0  microns  in 
diameter)  are  more  effective  per  unit 
mass  concentration  at  impairing 
visibility  than  either  larger  or  smaller 
particles  (NAPAP,  1991).  Most  of  the 
diesel  particle  mass  emitted  by  diesel 
engines  falls  within  this  fine  particle 
size  range.  Light  absorption  is  often 
caused  by  elemental  carbon,  a  product 
of  incomplete  combustion  from 
activities  such  as  burning  diesel  fuel  or 
wood.  These  particles  cause  light  to  be 
scattered  or  absorbed,  thereby  reducing 
visibility. 

Heavy-duty  vehicles  contribute  a 
significant  portion  of  the  emissions  of 
direct  PM,  NOx.  and  SOx  that  result  in 
ambient  PM  that  contributes  to  regional 
haze  and  impaired  visibility.  The  Grand 
Canyon  Visibility  Transport 
Commission's  report  found  that 
reducing  total  mobile  source  emissions 
is  an  essential  part  of  any  program  to 
protect  visibility  in  the  Western  U.S. 
The  Commission  identified  mobile 
source  pollutants  of  concern  as  VOC. 
NOx,  and  elemental  and  organic  carbon. 
The  Western  Governors  Association,  in 
later  commenting  on  the  Regional  Haze 
Rule  and  on  protecting  the  16  Class  I 
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areas  un  the  Colorado  Plateau,  stated 
that  the  federal  governmt>nt.  and 
particularly  EPA.  must  do  its  part  in 
regulating  emissions  from  mobile 
sources  that  contribute  to  regional  ha/e 
in  these  areas  As  described  more  fully 
later  in  this  .section,  today's  proposal 
would  result  in  large  reductions  in  those 
pollutants  These  reductions  are 
expected  to  provide  an  important  step 
towards  improving  visibility  across  the 
nation.  Emissions  reductions  being 
achieved  to  attain  the  1-hour  ozone  and 
PMi,,  NAAQS  will  assist  in  visibility 
improvements,  but  not  substantiallv 
Moreover,  the  timing  of  the  reductions 
from  the  proposed  standards  fits  very 
wefl  with  the  goals  of  the  regional  haze 
program.  We  will  work  with  the 
regional  planning  bodies  to  make  sure 
they  have  the  information  to  take 
account  of  the  reductions  from  any  final 
rule  resulting  from  this  proposal  in  their 
planning  efforts 

The  Clean  Air  Act  contains  provisions 
designed  to  protect  national  parks  and 
wilderness  areas  from  visibility 
impairment  In  19M4.  EPA  promulgated 
a  rule  that  will  require  States  to  develop 
plans  to  dramatically  improve  visibility 
in  national  parks  Although  it  is  difficult 
to  determine  natural  visibility  levels,  we 
believe  that  dverage  visual  range  in 
many  Class  I  areas  in  the  United  States 
is  significantly  loss  (about  50—66%  of 
natural  visual  range  in  the  West,  about 
20%  of  natural  visual  range  in  the  East) 
than  the  visual  range  that  would  exist 
without  anthropogenic  air  pollution 
The  final  Regional  Haze  Rule  establishes 
a  60-vear  time  period  for  planning 
purposes,  with  several  near  term 
regulatory  requirements,  and  is 
applicable  to  all  .50  stales  One  of  the 
obligations  is  for  .Stales  to  conduct 
visibility  monitoring  in  mandatory  Class 
I  Federal  areas  and  determine  baseline 
conditions  using  data  for  year  2000  to 
2004.  Reductions  of  particles.  N()^. 
sulfur,  and  VOCs  from  this  rulemaking 
would  have  a  significant  impact  on 
moving  all  states  towards  achieving 
long-term  visibility  goals,  as  outlined  in 
the  1999  Regional  Haze  Rule 

g.  Other  WHfnrf  Eflt-rts  Assnciatt'd  With 
PM 

The  deposition  of  airbornt;  particles 
reduces  the  aesthetic  appeal  of 
buildings,  and  pnmiotes  and  ai celerates 
the  i;orrosion  of  metals,  degrades  paint.s. 
and  deteriorates  building  materials  such 
as  c:oncrete  and  limestone  This 
materials  damage  and  soiling  are  related 
to  the  ambient  levels  of  airborne 
particulates,  which  are  emitted  by 
heavy-duty  veliii  les.  Although  then- 
was  insufficient  data  to  relate  materials 
damage  and  soiling  to  specific 


concentrations,  and  thereby  to  allow  the 
Agency  to  establish  a  secondary  PM 
.standard  for  these  impacts,  we  believe 
that  the  welfare  effects  are  real  and  that 
heav\-dutv  vehicle  PM.  NOx.  SO\.  and 
VOC  contribute  to  materials  damage  and 
soiling. 

h  Conclusions  Regarding  PM 

There  is  a  significant  risk  that,  despite 
statutory  rtH|uirements  and  EPA  and 
state  efforts  towards  attainment  and 
maintenance,  some  areas  of  the  U.S.  will 
violate  the  PM,,,  NAAQS  in  2007  and 
thereafter.  We  believe  that  the 
information  provided  in  this  section 
shows  that  there  will  be  air  pollution 
that  warrants  regulator^'  attention  under 
sw:tion  202(a)(3)  of  the  Act.  Heavy-duty 
vehicles  contribute  substantially  to 
PMi.i  levels,  as  shown  in  section  II. C 
below. 

It  is  also  reasonable  to  anticipate  that 
conc:entrations  of  fine  PM.  as 
represented  for  example  by  PM:  ^ 
concentrations,  will  endanger  public 
health  and  welfare  also  even  if  all  areas 
attain  and  maintain  the  PMm,  NAAQS. 
Heavy-duty  vehicles  will  also  contribute 
to  this  air  pollution  problem 

There  are  also  important 
environmental  impacts  of  PMn,,  such  as 
regional  haze  which  impairs  visibility. 
Furthermore,  while  the  evidence  on 
soiling  and  materials  damage  is  limited 
and  the  magnitude  of  the  impact  of 
heavy-duty  vehicles  on  these  welfare 
effftts  is  difficult  to  quantify,  these 
welfare  effe<:ts  support  our  belief 
information  that  this  proposal  is 
n4'<.essarv  and  appropriate. 

.J  Other  Oiteria  Pollutants 

The  standards  being  proposed  today 
would  help  reduce  levels  of  three  other 
pollutants  for  which  NAAQS  have  been 
established.  c:arbon  monoxide  (CX)). 
nitrogen  dioxide  (NO.),  and  sulfur 
dioxide  (SO:)  The  extent  of 
nonattainment  for  these  three  pollutants 
is  small,  so  the  primar\'  effect  of  today's 
proposal  would  be  to  provide  areas 
c(mcerned  with  maintaining  their 
attainment  status  a  greater  margin  of 
safely.  As  of  1998.  every  area  in  the 
I  nited  States  has  b»wn  designated  to  be 
in  attainment  with  the  NO.-  NAAQS  As 
of  1997.  only  one  area (Buchanan 
County.  Missouri)  did  not  meet  the 
primary  .SCJ:  short-term  standard,  due  to 
emissions  from  the  local  power  plant.  In 
1997.  only  6  of  537  monitoring  sites 
reported  ambient  CO  levels  in  excess  of 
the  f:0  NAAQS  There  are  currently  20 
designated  C'O  nonattainment  areas, 
with  a  combined  population  of  34 
iiiiliion.  There  are  also  23  designated 
in.iinlenance  areas  with  an  additional 
combined  p<jpulation  of  34  million.  The 


broad  trends  indicate  that  ambient 
levels  of  CO  are  declining. 

4.  Other  Air  Toxics 

In  addition  to  NO,  and  particulates, 
heavy-duty  vehicle  emissions  contain 
several  other  substances  that  are  known 
or  suspected  human  or  animal 
carcinogens,  or  have  serious  noncancer 
health  effects.  These  include 
benzene,  1 .3-butadiene,  formaldehyde, 
acetaldehyde.  acrolein,  and  dioxin.  For 
some  of  these  pollutants,  heavy-duty 
engine  emissions  are  believed  to 
account  for  a  significant  proportion  of 
total  nation-wide  emissions.  Although 
these  emissions  will  decrease  in  the 
short  term,  they  are  expected  to  increase 
in  2007-2020  without  the  proposed 
emission  limits,  as  the  number  of  miles 
traveled  by  heavv-dutv  trucks  increases. 
In  the  Draft  RIA.  we  present  current  and 
projected  exposures  to  benzene.  1.3- 
butadiene.  formaldehyde,  and 
acetaldehyde  from  all  on-highway  motor 
vehicles 

By  reducing  hydrocarbon  and  other 
organic  emissions,  both  in  gas  phase 
and  bound  to  particles,  the  emission 
control  program  proposed  in  today's 
action  would  have  a  significant  impact 
on  direct  emissions  of  air  toxics  from 
HDV's  We  are  also  proposing  a  new 
formaldehyde  standard  for  heavy-duty 
vehicles.  Today's  action  would  reduce 
exposure  to  these  substances  and 
therefore  help  reduce  the  impact  of  HDV 
emissions  on  cancer  and  non-cancer 
health  effects.  We  are  currently 
conducting  a  risk  assessment  to  assess 
the  risk  of  cancer  in  the  population  that 
can  be  attributed  to  motor  vehicle 
emissions  of  benzene,  1. 3-butadiene. 
formaldehyde,  and  acetaldehyde 

a.  Benzene 

Highway  mobile  sources  account  for 
52  percent  of  nationwide  emissions  of 
benzene  and  HDVs  account  for  7 
percent  of  all  highway  vehicle  benzene 
emissions.  '*  The  EPA  has  recently 
reconfirmed  that  benzene  is  a  known 
human  carcinogen  by  all  routes  of 
exposure  (including  leukemia  at  high, 
prolonged  air  exposures),  and  is 
associated  with  additional  health  effects 
including  genetic  changes  in  humans 
and  animals  and  increased  proliferation 


■  mm)  [  iiussiiins  lnvuntr)r>-  i>f  Fortv  Potenlial 
S<'<li,jn  11  Jlk.1  Piillulants  Siippnrtinn  Data  for 
^:I',^  s  .Sw  lum  l  I^IWI  Ki-vuLildrs  .Stralr-KV— Final 
K«'porl   KniissKiii  F,u tors  and  Invpntorv  (irmip. 
( )lfi(  !•  "I  .Air  (Jii,ilitv  Planning  and  .Standards.  May, 
11194. 
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of  bone  marrow  cells  in  mice.^^  34  -.tr, 
EPA  believes  that  the  data  indicate  a 
causal  relationship  between  benzene 
exposure  and  acute  lymphoc>'tic 
leukemia  and  suggest  a  relationship 
between  benzene  exposure  and  chronic 
non-lymphocytic  leukemia  and  chronic 
lymphocytic  leukemia.  Respiration  is 
the  major  source  of  human  exposure 
and  at  least  half  of  this  exposure  is 
attributable  to  gasoline  vapors  and 
automotive  emissions.  A  number  of 
adverse  noncancer  health  effects 
including  blood  disorders,  such  as 
preleukemia  and  aplastic  anemia,  have 
also  been  associated  with  low-dose, 
long-term  exposure  to  benzene. 

b.  1.3-Butadiene 

Highway  mobile  sources  account  for 
51  percent  of  the  annual  emissions  of 
1. 3-butadiene  and  HDVs  account  for  15 
percent  of  the  highway  vehicle  portion. 
Today's  program  would  play  an 
important  role  in  reducing  in  the  mobile 
contribution  of  1, 3-butadiene.  This 
compound  causes  a  variety  of 
reproductive  and  developmental  effects 
in  mice  and  rats  exposed  to  long-term, 
low  doses.  There  is,  however,  no  human 
data  on  1, 3-butadiene.  EPA's  recently 
prepared  draft  health  assessment 
document  presents  evidence  that 
suggests  this  substance  is  a  known 
human  carcinogen. "'  The 
Environmental  Health  Committee  of 
EPA's  Science  Advisory  Board,  in 
reviewing  EPA's  draft  Health 
Assessment  for  1, 3-butadiene, 
recommended  that  1, 3-butadiene  should 
be  classified  as  a  probable  human 
carcinogen.'" 

c.  Formaldehyde 

Highway  mobile  sources  contribute  27 
percent  of  the  national  emissions  of 
formaldehyde,  and  HDVs  account  for  35 
percent  of  the  highway  portion.  EPA  has 
classified  formaldehyde  as  a  probable 
human  carcinogen  based  on  evidence  in 


'^  International  Agency  for  Research  on  Cancer. 
I  ARC  monographs  on  the  evaluation  of  carcinogenic 
ri.sk  of  chemicals  to  humans.  Volume  29.  Some 
industrial  chemicals  and  dyestuffs.  International 
Agency  for  Research  on  Cancer.  World  Health 
Organization.  Lynn.  France,  p.  345-389.  1982. 

"  Irons.  R.D..  VV.S.  Stillman.  D.B.  C^logiovanni, 
and  V.A.  Henry.  Synergistic  action  of  the  benzene 
metabolite  hydroquinone  on  myelopnietic 
stimulating  activity  of  granulocvle/m.icrophage 
colony-stimulating  factor  in  Wfro.  Proc.  Natl.  .'^cad. 
Sci.  89:3691-3695.  1992. 

^''Environmental  Protection  .Agency. 
Carcinogenic  Effects  of  Benzene:  An  Update, 
.National  Center  for  Environmental  Assessment. 
Washington.  DC.  1998 

■"'Environmental  Protection  Agency.  Health  Risk 
.Assessment  of  1.3-Butadiene  EPA/66o/P-98/001A. 
February  1998 

'■  An  .SAB  Report;  Review  of  the  Health  Risk 
Assessment  of  1.3-Butadiene.  EPA-SAB-EHC-98, 
August.  1998. 


humans  and  in  rats,  mice,  hamsters,  and 
monkeys. '"  Epidemiological  studies  in 
occupationally  exposed  workers  suggest 
that  long-term  inhalation  of 
formaldehyde  may  be  associated  with 
tumors  of  the  nasopharyngeal  cavity 
(generally  the  area  at  the  back  of  the 
mouth  near  the  nose),  nasal  cavity,  and 
sinus.  Formaldehyde  exposure  also 
causes  a  range  of  noncancer  health 
effects,  including  irritation  of  the  eyes 
(tearing  of  the  eyes  and  increased 
blinking)  and  mucous  membranes. 
Sensitive  individuals  may  experience 
these  adverse  effects  at  lower 
concentrations  than  the  general 
population  and  in  persons  with 
bronchial  asthma,  the  upper  respiratory 
irritation  caused  by  formaldehyde  can 
precipitate  an  acute  asthmatic  attack. 

d.  Acetaldehyde 

Highway  mobile  sources  contribute  20 
percent  of  the  national  acetaldehyde 
emissions  and  HDVs  are  responsible  for 
approximately  33  percent  of  these 
highway  mobile  source  emissions. 
Acetaldehyde  is  classified  as  a  probable 
human  carcinogen  and  is  considered 
moderately  toxic  by  the  inhalation,  oral, 
and  intravenous  routes.  The  primary 
acute  effect  of  exposure  to  acetaldehyde 
vapors  is  irritation  of  the  eyes,  skin,  and 
respiratory  tract.  At  high  concentrations, 
irritation  and  pulmonary  effects  can 
occur,  which  could  facilitate  the  uptake 
of  other  contaminants. 

e.  Acrolein 

HDVs  are  responsible  for 
approximately  53  percent  of  the  mobile 
source  highway  emissions  and  about 
8%  of  the  total" inventory  (1996  NTI). 
Acrolein  is  extremely  toxic  to  humans 
when  inhaled,  with  acute  exposure 
resulting  in  upper  respiratory  tract 
irritation  and  congestion.  The  Agency 
has  developed  a  reference  concentration 
for  inhalation  (RfC)  of  acrolein  of  0.02 
micrograms/m^.^^  Although  no 
information  is  available  on  its 
carcinogenic  effects  in  humans,  based 
on  laboratory  animal  data,  EPA 
considers  acrolein  a  possible  human 
carcinogen. 

/.  Dioxins 

Recent  studies  have  confirmed  that 
dioxins  are  formed  by  and  emitted  from 
heavy-duty  diesel  trucks.  These  trucks 
are  estimated  to  account  for  1.2  percent 


of  total  dioxin  emissions.  In  general, 
dioxin  exposures  of  concern  have 
primarily  been  noninhalation  exposures 
associated  with  human  ingestion  of 
certain  foods  [e.g.,  beef,  vegetables,  and 
dairy  products  contaminated  by  dioxin). 
EPA  has  classified  dioxin  as  a  probable 
human  carcinogen.  Acute  and  chronic 
effects  have  also  been  reported  for 
dioxin  from  oral  and  inhalation  routes 
of  exposure.-"' 

5.  Other  Environmental  Effects 

a.  Acid  Deposition 

Acid  deposition,  or  acid  rain  as  it  is 
commonly  known,  occurs  when  SO: 
and  NOx  react  in  the  atmosphere  with 
water,  oxygen,  and  oxidants  to  form 
various  acidic  compounds  that  later  fall 
to  earth  in  the  form  of  precipitation  or 
dry  deposition  of  acidic  particles.-"  It 
contributes  to  damage  of  trees  at  high 
elevations  and  in  extreme  cases  may 
cause  lakes  and  streams  to  become  so 
acidic  that  they  cannot  support  aquatic 
life.  In  addition,  acid  deposition 
accelerates  the  decay  of  building 
materials  and  paints,  including 
irreplaceable  buildings,  statues,  and 
sculptures  that  are  part  of  our  nation's 
cultural  heritage.  To  reduce  damage  to 
automotive  paint  caused  by  acid  rain 
and  acidic  dry  deposition,  some 
manufacturers  use  acid-resistant  paints, 
at  an  average  cost  of  S5  per  vehicle — a 
total  of  $61  million  per  year  if  applied 
to  all  new  cars  and  trucks  sold  in  the 
U.S. 

Acid  deposition  primarily  affects 
bodies  of  water  that  rest  atop  soil  with 
a  limited  ability  to  neutralize  acidic 
compounds.  The  National  Surface  Water 
Survey  (NSWS)  investigated  the  effects 
of  acidic  deposition  in  over  1 .000  lakes 
larger  than  10  acres  and  in  thousands  of 
miles  of  streams.  It  found  that  acid 
deposition  was  the  primary  cause  of 
acidity  in  75  percent  of  the  acidic  lakes 
and  about  50  percent  of  the  acidic 
streams,  and  that  the  areas  most 
sensitive  to  acid  rain  were  the 
Adirondacks,  the  mid-Appalachian 
highlands,  the  upper  Midwest  and  the 
high  elevation  West.  The  NSWS  found 
that  approximately  580  streams  in  the 
Mid-Atlantic  Coastal  Plain  are  acidic 
primarily  due  to  acidic  deposition. 
Hundreds  of  the  lakes  in  the 
Adirondacks  surveyed  in  the  NSWS 


•"Environmental  Protection  Agencv.  Assessment 
of  health  risks  to  garment  workers  and  certain  home 
residents  from  exposure  to  formaldehyde.  Office  of 
Pesticides  and  Toxic  Substances.  .April  1987. 

"U'.S.  EPA  (1993)  Environmental  Protection 
Agency.  Integrated  Risk  Information  System  (IRIS), 
office  of  Health  and  Environmental  Assessment. 
Environmental  Criteria  and  Assessment  Office. 
Cincinnati.  OH. 


■"'U.S.  EPA  (1994)  Health  Assessment  Document 
for  2.3.7.8-Tetrachlurodibenzo-p-dioxin  (TCDDI  and 
Related  Compounds:  Volume  III  Summan  Draft 
Document  EPA/600/BP-92  001c 

■"  .Much  of  the  information  in  this  subsection  was 
excerpted  from  the  EP.A  document.  Human  Health 
Benefits  from  Sulfate  Reduction,  wxitten  under  Title 
IV  of  the  1990  Clean  .Air  .Act  .Amendments.  IS 
EPA,  Office  of  Air  and  Radiation.  .Acid  Rain 
Division.  Washington.  DC  20460.  November  1995 
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hdvf  .iciditv  It'Vfl.s  iiK  ninpatiblf  with 
tht'  survival  of  .sensitive  fish  spt'cies 
Manv  of  the  over  1,350  acidic  .stream.s 
in  the  Mid-Atlantic  Highlands  (mid- 
.Xppalachia)  reginn  have  already 
experienced  trout  losses  due  to 
increased  stream  aciditv   Emissions 
from  US  sourt:es  contribute  to  acidic: 
deposition  in  eastern  (lanada.  where  the 
(lanadi.ui  government  has  estimated  that 
14.000  lakes  are  acidic.  Acid  deposition 
also  has  betMi  implicated  in  c;ontributing 
to  degradation  of  high-elevation  spruce 
forests  that  populate  the  ridges  of  the 
Appalachian  Mountains  from  Maine  to 
Ci^'orgia  This  area  in(  ludes  national 
parks  such  as  the  Shenandoah  and  Great 
Smoky  Mountain  National  F'arks 

The  S()\  and  NOv  reductions  from 
today's  proposal  wouhl  help  redut  e 
acid  rain  anil  acid  deposition,  thereby 
helping  t(>  reduce  aciditv  levels  in  lakes 
and  streams  throughout  the  countrv  and 
help  accelerate  the  recoverv  of  acidified 
lakes  and  streams  .ind  the  revival  of 
etosysteiTis  adversely  affected  by  ac  id 
deposition    Reduced  ai  id  (|e[)(isiti()ii 
levels  would  also  help  reduce  stress  on 
forests,  thereby  accelerating 
refnrestatinn  effiirts  and  improving 
timber  pro<liii  tidii    Deterior.iluiii  uf  nur 
historu  buildings  .ind  mnnuiiu'iits,  .iiid 
of  buildings,  vebu  les.  .ind  nthcr 
structures  exposed  tn  acid  ram  .iml  dr\ 
a(  id  depositinii  also  would  be  ri'dui  ed. 
and  the  1  osts  borne  to  prevent  ,n  id 
rel.ited  damage  m.iv  .liso  dei  line   While 
the  reduction  in  sulfur  .uid  nitrogen 
<ii  id  ile[)osition  would  be  roughly 
proportional  to  thi-  reduction  in  ,S()x 
.111(1  NOy  emissions.  respt't:lively  .  the 
pre(  ise  imp.u  t  of  today's  proposal 
would  differ  .u  ross  different  are. is 

/)   Eutrophu  iition  umi  \ilntii  aliini 

Nitrogen  deposition  into  bodies  ot 
water  can  cause  problems  beyond  those 
assiK  lilted  with  .u  ul  rain   'I'lie 
K( ologK  al  ,So(  lety  of  .\merii  a  li.is 
included  discussion  of  the  i  oiitribution 
of  air  emissions  to  iin  re.isiiig  nitrogen 
levels  in  surface  waters  in  a  re<  enl 
ma|or  revieyv  of  (  .luses  and 
consequences  of  human  alteration  ot  the 
global  nitrogen  cyi  le  m  its  Issues  in 
Ecology  sttries  ' '  Long-term  monitoring 
in  the  I 'lilted  States.  Europe,  .iiid  other 
developed  regions  of  the  world  shows  a 
substantial  rise  of  nitrogen  levels  in 
surface  waters,  which  are  highly 
correlated  with  human-generated  inputs 
of  nitrogen  to  their  watersheds   These 


nitrogen  inputs  are  dominated  by 
fertilizers  and  atmospheru:  deposition. 

Human  activity  can  increase  the  flow 
of  nutrients  into  those  waters  and  result 
in  ("xcess  algae  and  plant  growth.  This 
increa.sed  growth  can  cause  numerous 
adverse  ecological  effects  and  economii: 
impacts,  including  nuisance  algal 
blooms,  dieback  of  underwater  plants 
due  to  reduc:ed  light  penetration,  and 
toxic  plankton  blooms  Algal  and 
plankton  blooms  c:an  also  reduce  the 
level  cjf  dissolved  oxygen,  which  can 
al.so  adversely  affiHit  fish  and  shellfish 
populations.  This  problem  is  of 
particular  concern  in  coastal  areas  with 
poor  or  stratified  circulation  patterns, 
such  as  the  (Chesapeake  Bay.  Long 
Island  Sound,  or  the  C'.ulf  of  Mexic:o  In 
sur:h  areas,  the  "overproduc  ed  '  algae 
tends  to  sink  to  the  bottom  and  dc^cav. 
using  all  or  most  of  the  available  oxygen 
and  thereby  reducing  or  eliminating 
po[)ulations  of  bottom-feeder  fish  and 
shellfish,  distorting  the  norm.il 
po[)ulation  balanc :e  between  different 
acpiatK  organisms,  and  in  extreme  c.a.ses 
( .iiising  ciramatic:  fish  kills 

Collec  tivelv.  these  effei :ts  are  referred 
to  .IS  eutrophic  ation.  whu  h  the  National 
Research  Council  rei  enllv  identified  as 
the  most  serious  pollution  problem 
fac  ing  the  estuarine  waters  of  the  Linited 
St. lies  (NKC,  1M'J<|   Nitrogen  is  the 
priin.iry  c  aiise  of  eutrophic  ation  in  most 
(  oastal  waters  ami  estu,tri<-s  ■* '  On  the 
New  England  c  oast,  for  example,  the 
number  of  red  and  brown  tides  .incl 
shellfish  problems  froln  luiis.mc f  and 
toxK   (il.inkton  blooms  have  hk  re.ised 
over  the  past  two  dt»cades.  a 
development  thought  to  be  linked  to 
increased  nitrogen  lo.idings  in  coastal 
waters  .Xirborne  NOy  (  ontributes  from 
12  to  44  pen  t'ut  of  the  total  nitrogen 
lo.iciings  to  I  nited  St.ites  coastal  water 
bodies   For  example,  .ipproximafely 
one-cpiarter  of  the  nitrogen  in  the 
(Chesapeake  Hay  i  oines  from 
.ilmospheric  deposition 

Plxcessive  fertilization  with  nitrogen- 
I  ontaining  compounds  can  also  affe< :t 
terrestrial  ecosystems  ■*■*  Research 
suggests  th.it  nitrogen  fertilization  c  an 
alter  growth  patterns  and  c  hange  the 
balance  of  species  in  an  ec  osystem   In 
extreme  (  ases.  this  process  c  an  result  m 
nitrogen  saturation  when  additions  of 


'■  Vit.iiisiik..  IVIor  M     lolin  .\\n>r   Koh.Tl  \V 
H.iv.irtli.  (.Mil.!  K   1. [kens.  !•!  .il    l'l')7   (Iviituin 
,Ml.T,ilinii  lit  ihc  CKiIihI  Nitrn){<>n  i.M  li-  Cmsi-s  ,incl 
(■.iiiiNiw|iitnii  I's    ls.siii's  III  Im  iiId^v    I'utilistii'il  l)V 
t(  iili>Ki(  al  .Sim  iiM\  lit  AintTK  J    NuiiiIht  1    SjiruiK 
I'I'I7 


"  Mile  h  .p|  tins  infnrmaliiin  whs  tnkfn  frnm  tin- 
fnllowiD);  KV.\  iloi  iiini'iit   1>'(iiimIiuii  .if  ,\it 
I'niluluiiis  111  tho  C.rtMl  Waters  Si'i  nml  Ki-porl  I' 
I  ,.iiKr"ss.  Offii  I' 'if  .\ir  (Ju.flil\  I'l.iiuiiiiK  nml 
Sl.inil.inli.  hint- I4'r   KI'A-«'i3  K-47-(ii  1    .^  rtuni 
Kn|>iin  til  (.tin^trt'ss  on  Di-piisitmn  nf  .\ir  I'lillutunts 
III  itir  Cin-at  WiittTs  will  (if  furttii  'iniina  th>'  ih''  m-xt 
mnnlh    Wi'  will  iipil.ilt'  this  sci  Hon  willi 
iiifnrniiiliun  fnnii  Ihr  thinl  Ki-port  in  the  liii.il  ruli' 

"  T"rT»'stri«l  nitriiRi'n  ilttpusilion  i  dn  ait  a»  a 
liTliliztT   III  some  agrii  ulUiral  an-as.  tills  Btfecl  i  an 
\>f  IwiK'rii  lal 


nitrogen  to  soil  over  time  exceed  the 
capac:ity  of  the  plants  and 
microorganisms  to  utilize  and  retain  the 
nitrogen.  This  phencimenon  has  already 
occurred  in  some  areas  of  the  U.S. 

Deposition  of  nitrogen  from  heavy- 
duty  vehicles  contributes  to  these 
problems.  In  the  Chesapeake  Bay  region, 
modeling  shows  that  mobile  source 
deposition  occurs  in  relatively  close 
proximity  to  highways,  such  as  the  1-95 
corridor  which  covers  part  of  the  Bay 
surface.  The  proposed  new  standards  for 
heavv-duty  vehicles  would  reduce  total 
NOx  emissions  by  2.8  million  tons  in 
2030.  The  NOx  reductions  should 
reduce  the  eutrophication  problems 
associated  with  atmospheric  deposition 
of  nitrogen  into  watersheds  and  onto 
bodies  of  water,  particularly  in  aquatic 
systems  where  atmospheric  deposition 
of  nitrogen  represents  a  significant 
portion  of  total  nitrogen  loadings. 

1    POM  Deposition 

EFA  s  Great  Waters  Program  has 
identified  15  pollutants  whose 
deposition  to  water  bodies  has 
contributed  to  the  overall  contamination 
loadings  to  the  these  Cireat  Waters.-''' 
One  of  these  15  pollutants,  a  group 
known  as  polycyclic  organic  matter 
(POM),  are  c;cirnpounds  that  are  mainly 
adhered  to  the  particles  emitted  by 
mobile  sources  and  later  fall  to  earth  in 
the  form  of  prt>cipitation  or  (\r\ 
deposition  of  particles  The  mobile 
source  e:ontribution  of  the  7  most  toxic 
POM  IS  at  least  f)2  tons/year  and 
represents  only  those  POM  that  adhere 
to  mobile  source  [larticulate 
emissions. •"■  The  majority  of  these 
emissions  .ire  produc  ed  bv  diesel 
engines 

POM  is  generally  defined  as  a  large 
class  of  (  hemic:als  consisting  of  organic 
compounds  having  multiple  benzene 
rings  and  a  boiling  point  greater  than 
100  C.   Polycyclic  aromatic 
hydrocarbons  are  a  chemical  class  that 
is  a  subset  of  POM.  POM  are  naturally 
occurring  substances  that  are 
byproducts  of  the  incomplete 
combustion  of  fossil  fuels  and  plant  and 
animal  biomass  (e.g..  forest  fires).  Also, 
they  occur  as  byproducts  from  steel  and 


*    Mm  h  111  this  indirinatniii  was  taken  frMin  lin' 
lcil|..wiiin  KI'A  ilni  iinient    Deposit  Kin  of  .Sir 
f'ullutants  tir  the  I  .reat  Waters-Sei  miil  Kepnrt  tu 
(jinnn-ss  Oftii  e  ,if  Air  (J\ialit\  l'lannin(j  and 
Standards,  Iiine  mM",  Kl'A-4St  K-MT-011    Yen  are 
refern'd  to  that  dm  iinient  lor  a  nmre  iletailed 
diM-Ussion   .A  Third  Rep.irl  In  (AUiRress  nn 
Dppiisitiiin  iif  Air  I'olhit.ints  to  the  (;reat  Waters 
will  !»•  fiTtlu  nining  the  llie  next  month   We  will 
update  this  sej  imn  with  information  from  the  Third 
Report  in  the  hnal  rule 

•'•The  m'«>  National  Toxk  s  Inwnlorv.  QffiLe  of 
\ir  (Jii,iht\  Planning  and  SiHiidarits  ( )i  tuber  1999. 
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coke  productions  and  waste 
incineration. 

Evidence  for  potential  human  health 
effects  associated  with  POM  comes  from 
studies  in  animals  (fish,  amphibians, 
rats)  and  in  human  cells  culture  assays. 
Reproductive,  developmental, 
immunological,  and  endocrine 
(hormone)  effects  have  been 
documented  in  these  systems.  Many  of 
the  compounds  included  in  the  class  of 
compounds  known  as  POM  are 
classified  by  EPA  as  probable  human 
carcinogens  based  on  animal  data. 

The  particulate  reductions  from 
today's  proposal  would  help  reduce  not 
only  the  particulate  emissions  from 
highway  diesel  engines  but  also  the 
deposition  of  the  POM  adhering  to  the 
particles,  thereby  helping  to  reduce 
health  effects  of  POM  in  lakes  and 
streams,  accelerate  the  recovery  of 
affected  lakes  and  streams,  and  revive 
the  ecosystems  adversely  affected. 

C.  Contribution  from  Heavy-Dut\' 
Vehicles 

Nationwide,  heavy-duty  vehicles 
contribute  about  15  percent  of  the  total 
NOv  inventory",  and  29  percent  of  the 
mobile  source  inventory.  Heavy-duty 
NOx  emissions  also  contribute  to  fine 
particulate  concentrations  in  ambient 
air  due  to  the  transformation  in  the 
atmosphere  to  nitrates.  The  NOx 
reductions  resulting  from  today's 
proposed  standards  would  therefore 
have  a  considerable  impact  on  the 
national  NOx  inventory.  Light  and 
heavy-duty  mobile  sources  account  for 
24  percent  of  the  PMui  (excluding  the 
contribution  of  miscellaneous  and 
natural  sources),  and  heavy-duty 
vehicles  account  for  14  percent  of  the 
mobile  source  portion  of  national  PMm 
emissions.  The  heavy-duty  portion  of 
the  inventory  is  often  greater  in  the 
cities,  and  the  reductions  proposed  in 
this  rulemaking  would  have  a  relatively 
greater  benefit  in  those  areas. 

1 .  NOx  Emissions 

Heavy-duty  vehicles  are  important 
contributors  to  the  national  inventories 
of  NOx  emissions,  and  they  contribute 
moderately  to  national  VOC  pollution. 
The  Draft  RIA  for  this  proposal 
describes  in  detail  recent  emission 
inventory  modeling  completed  bv  EPA. 
HDVs  are  expected  to  contribute 
approximately  15  percent  of  annual 
NOx  emissions  in  2007  (Table  Il.C-l). 


Table  II.C-1  .—2007  Heavy-Duty 
Vehicle  Contribution  to  Urban 
NOx  Inventories 

(Amounts  in  percent] 


Metropolitan  statistical 
area 


National 

Albuquerque  .. 

Atlanta 

San  Franciscx) 

Spokane  

Seattle 

Dallas 

Charlotte  

Washington  .... 
Los  Angeles  ... 
San  Antonio  ... 

New  York  

Miami  

Ptioenix  

Philadelphia  ... 

Cleveland 

St.  Louis 


Portion 

Portion 

of 

of  total 

mobile 

NOx 

source 

NOx 

15% 

29% 

25% 

38% 

23% 

36% 

23% 

29% 

23%  1 

29% 

22% 

26% 

22% 

28% 

21%  , 

34% 

20%  \ 

37% 

20% 

26% 

20% 

31% 

19% 

30°/o 

18% 

23% 

18% 

28% 

18% 

30% 

17%  1 

30% 

16%  ' 

34% 

The  contribution  of  heavy-duty 
vehicles  to  NOx  inventories  in  many 
MSAs  is  significantly  greater  than  that 
reflected  in  the  national  average.  For 
example.  HDV  contributions  to  NOx  in 
Albuquerque,  Atlanta,  San  Francisco. 
Spokane,  Seattle,  and  Dallas  are 
projected  to  be  22  to  25  percent  of  the 
MSA-specific  inventories  in  2007, 
which  is  significantly  higher  than  the 
national  average.  These  data  are  based 
largely  on  our  Tier  2  inventories  and 
have  been  adjusted  to  reflect  new 
information  regarding  the  VMT  split 
between  light-duty  and  heavy-dutv 
vehicles  as  discussed  in  the  draft  RIA. 
These  data  will  be  further  updated  for 
the  final  rule  to  reflect  more  recent 
modeling. 

2.  PM  Emissions 

Nationally,  we  estimate  that  primar>- 
emissions  of  PMio  to  be  about  33.2 
million  tons/year  in  2007.  Fugitive  dust, 
other  miscellaneous  sources  and  crustal 
material  (wind  erosion)  comprise 
approximately  90  percent  of  the  2007 
PMiii  inventory'.  However,  there  is 
evidence  from  ambient  studies  that 
emissions  of  these  materials  may  be 
overestimated  and/or  that  once  emitted 
they  have  less  of  an  influence  on 
monitored  PM  concentration  than  this 
inventory  share  would  suggest.  Mobile 
sources  account  for  24  percent  of  the 
PMiii  inventory  (excluding  the 
contribution  of  miscellaneous  and 
natural  sources)  and  highway  heavy- 
duty  engines,  the  subject  of  today's 
action,  account  for  14  percent  of  the 
mobile  source  portion  of  national  PMio 
emissions. 


The  contribution  of  heavy-duty 
vehicle  emissions  to  total  PM  emissions 
in  some  metropolitan  areas  is 
substantially  higher  than  the  national 
average.  This  is  not  surprising,  given  the 
high  density  of  these  engines  operating 
in  these  areas.  For  example,  in 
Albuquerque,  Pittsburgh,  St.  Louis,  and 
Atlanta,  the  estimated  2007  highway 
heavy-duty  vehicle  contribution  to 
mobile  source  PMio  ranges  from  16  to  21 
percent,  and  the  national  percent 
contribution  to  mobile  sources  for  2007 
is  projected  to  be  about  14  percent.  As 
illustrated  in  Table  II.C-2  ,  heavy-duty 
vehicles  operated  Washington. 
Fairbanks,  Billings,  and  Detroit  also 
account  for  a  slightly  higher  portion  of 
the  mobile  source  PM  inventory  than 
the  national  average.  These  data  are 
based  largely  on  our  Tier  2  inventories 
and  have  been  adjusted  to  reflect  new 
information  regarding  the  VMT  split 
between  light-duty  and  hea\^'-dutv 
vehicles  as  discussed  in  the  draft  RIA. 
These  data  will  be  further  updated  for 
the  final  rule  to  reflect  more  recent 
modeling.  Importantly,  these  estimates 
do  not  include  the  contribution  fi-om 
secondary  PM  which  is  an  important 
component  of  diesel  PM. 

TABLE  II.C-2.— 2007  Heavy-Duty 
Vehicle  Contribution  to  Urban 
Mobile  Source  PM  Inventories 


Metropolitan  statistical  area 


PM,. 
contnbu- 
tion  from 
HDVs  (in 
percent) 


National 

Albuquerque 

Pittsburgh 

St  Louis 

Atlanta 

Washington  .. 

Fairbanks  

Billings  

Detroit  


14 
21 
18 
17 
16 
15 
15 
15 
15 


In  addition  to  the  national 
inventories,  investigations  have  been 
conducted  in  certain  urban  areas  yvhich 
provide  information  about  the 
contribution  of  HD  diesel  vehicles  and 
engines  to  ambient  Pvl:  < 
concentrations.  This  is  particularly 
relevant  as  diesel  PM.  for  the  most  part, 
is  composed  of  fine  particles  under  2.5 
microns.  Information  about  ambient 
concentrations  of  diesel  PM  and  the 
relative  contribution  of  diesel  engines  to 
ambient  PM  levels  is  available  from 
source-receptor  models,  dispersion 
models,  and  elemental  carbon 
measurements.  The  most  commonly 
used  receptor  model  for  quantif>'ing 
concentrations  of  diesel  PM  at  a 
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rfut'ptor  sitf  is  the  (.hcmu  <il  mass 
balance  modfl  (CMH)   Input  tDtht-CMB 
modfl  uicliidcs  I'M  intMsiirtanfiUs  made 
at  the  receptor  site  as  well  as 
measurements  made  of  each  of  the 
source  types  suspected  to  impact  the 
site.  Because  of  problems  involving  the 
elemental  similarity  between  diesel  and 
^asolint>  emission  profiles  and  their  co- 
emission  in  time  and  space,  it  is 
necessary  to  carefully  ((uantify  chemical 
molet:ular  species  that  provide  markers 
for  separation  of  these  snurf:es.  Recent 
advances  in  chemical  analytical 
techniques  have  facilitated  the 
development  of  sophistic.ated  molecular 
sf)urce  profiles,  including  detailed 
speciation  of  organic  compounds,  which 
allow  the  apportionment  of  PM  to 
gasoline  and  diesel  sources  with 
increased  certainty   Older  studies  that 
made  use  of  only  elemental  source 
profiles  have  be»>n  published  and  are 
summarized  here,  but  are  subject  to 
more  uni:ertainty.  It  should  be  noted 
that  since  receptor  modeling  is  based  on 
the  application  of  source  profiles  to 
ambient  measurements,  this  estimate  of 
diesel  PM  concentrations  does  not 
distinguish  between  on-road  and  non 
road  sources  for  diesel  PM.  In  additKm. 
this  model  accounts  for  primary 
emissu)ns  of  diesel  PM  only;  the 
contribution  of  secondar\  at^rosols  is  not 
included 

Dispersion  models  estimate  ambient 
levels  (if  PM  <it  a  receptor  site  on  the 
basis  of  emission  factors  for  the  relevant 
sourct!s  and  the  investigator's  ability  to 
model  the  advection.  mixing, 
deposition,  and  (  heniK  al  transformation 
of  compounds  from  the  source  to  the 


receptor  site   f)ispersi(ui  models  i:an 
provide  the  ability  to  distinguish  un- 
highwav  from  offhighway  diesel  sourt:e 
contributions  and  can  be  used  to 
estimate  the  concentrations  of 
secondary  aerosols  from  diesel  exhaust. 
DispersKm  modeling  is  being  conducted 
by  KPA  to  estimate  county-specific 
concentrations  of  and  exposures  to, 
several  toxic  species,  including  diesel 
PM  Results  from  this  model  are 
expected  in  2000 

Elemental  carbon  is  a  major 
component  of  diesel  exhaust, 
contributing  approximately  60-80 
percent  of  diesel  particulate  mass, 
depending  on  engine  technology,  fuel 
type,  duty  cycle,  lube  oil  consumption, 
and  state  of  engine 

maintenance.-*' ■'"■•'''"'  In  most  ambient 
environments,  diesel  PM  is  one  of  the 
major  i:ontributors  to  elemental  carbon, 
with  other  potential  sources  including 
gasoline  exhaust;  combustion  of  coal, 
oil,  or  wood;  c;harbroiling;  cigarette 
smoke,  and  road  dust.  Because  uf  the 
large  portion  of  elemental  carbon  in 
diesel  PM,  and  the  fact  that  diesel 
exhaust  is  one  of  the  major  contributors 
to  elemental  carbon  in  most  ambient 
environments,  diesel  PM  concentrations 
(an  be  bounded  using  elemental  carbon 
measurements.  One  approach  for 
(.aU:ulating  diesel  PM  concentrations 
fnmi  elt^menfal  carbon  measurements  is 
presented  in  the  draft  Health 
Assessment  Document  for  Diesel 
Emissions.  The  surrogate  diesel  PM 
calc  ulation  is  a  useful  approach  for 
estimating  diesel  PM  in  the  absence  of 
a  more  sophisticated  modeling  analysis 


for  locations  where  elemental  carbon 
c;oncentrations  are  available. 

Ambient  concentrations  of  diesel  PM 
reported  for  the  period  before  1990 
when  no  nationwide  PM  controls  were 
in  place  for  HDVs  suggest  that  annually 
averaged  diesel  PM  levels  in  urban  and 
suburban  environments  ranged  from 
approximately  1.9  to  11.6  micrograms/ 
m'  (Table  II  C-3a  and  Table  II.C-3b).  On 
individual  days,  diesel  PM 
concentrations  as  high  as  22 
micrograms/m'  were  reported.  Studies 
reporting  annual  average  diesel  PM 
concentrations  in  urban  and  suburban 
areas  after  1990  indicate  that  diesel  PM 
concentrations  range  from 
approximately  0.5  to  3.6  micrograms/ 
m',  with  studies  over  short  periods 
amidst  dense  bus  traffic  averaging  29.2 
micrograms/m'  and  ranging  up  to  46.7 
micrograms/m'  (Table  Il.C-3a  and  Table 
II.C-3b).  Dispersion  modeling 
conducted  in  Southern  California 
reported  that  the  highway  contribution 
to  the  reported  diesel  PM  levels  ranged 
from  63-89  percent  of  the  total  diesel 
PM  (Table  lI.C-3b).  In  the  two 
dispersion  model  studies  reporting 
diesel  PM  in  Southern  California  in 
August  1987  and  September  1996, 
secondary'  formation  of  diesel  PM 
accounted  for  27  percent  to  67  percent 
of  the  total  diesel  PM  (Table  II.C-3b). 
Using  elemental  carbon  as  a  surrogate 
for  diesel  PM  suggests  that  diesel  PM 
concentrations  measured  in  some  urban 
and  rural  areas  in  the  1990s  range  from 
approximately  0.4  to  4,5  mic;rograms/m' 
in  urban  environments  and  0.2  to  1.3 
micrograms/m'  in  rural  environments 
(Table  ll.C-3c) 


Table  II. C-3a.— Ambient  Diesel  PM  Concentrations  and  Contribution  to  Total  Ambient  PM,,,  and  PM:s  From 


Chemical  Mass  Balance  Studies 


Location 


Year  of  sampling 


West  LA  CA       1982.  annual  

Pasadena   CA    „„...^i>»«>.w<-— »~—~~~— —  •  ^^^^  annual  

Rubidoux   CA  _..... .....>,„...^„...„»..,...^ 1982  annual  .,„ 

Downtown  LA,  CA  ■    „.....„.._..,..~.....  1982   annual  „„„.. 

Ptioenix  area   M' „.....».. 1989-90  Winter    

Phoenix   AZ  „. „ „ „ 1994-95  Winter    .„..„. 

California    15  Air  Basins  '  , 1988-92,  annual  ....... 

Manhattan   NY  „ 1993   Spnng   3d 

Welby  and  Brighton   CO'  -..,: „.,...,..  1996-97   Winter   60  d 


Diesel  PM:  • 

M9'm  • 


Diesel  PM  °o 
of  total  PM 


4.4 

5.3 

5.4 

11.6 

•4-22 

0-53 

•  0  2-3  6 

13  2-46  7 

0-7  3 


13 
19 
13 
36 

50 
0-27 

31-68 
0-26 


•PMi,).  The  reader  should  note  that  80-95%  of  diesel  PM  is  PM   ■ 
+  Not  Available 

'Schauer  J  J    Rcigge   W  F     Hiidemann   L  M    Ma^ureik   M  A    Cass   G  R    and  B  R  T   Simoneit  (1996)  Source  Apportionment  of  AirtKime  par- 
ticulate Matter  Using  "Organic  Compounds  as  Tracers  Atmos   Environ   30(221  3837-3855 


•■/.i.'l.si   nil    1  III.).  11  I      Hl.il..-  1,  M  ,  M.irlww 
II   \     M.'ri,;,,n:l  K     HrininLiKU     Si  h.'ut/l.- I)   ,iii>l 
I    HutliT  1  I'I'ill  (Ju.inlil.iliv  llrtcriiiiiialiDii  uf 
I  nil  kniK  Imliistrv  VVnrkiTs  K<[)i'sur»"s  In  t)ii'si-l 
h.nh.iuil  I'artii-les.  .\m  liid   Hvg.  .\ssot.  I  .  52.52!>- 
=.4  1 


*"{.tii(i->kiM    s     MiCi.riiiii  I.   KL    "ihhuwi!/   I 
.iri<)  I.  B  .\  K\Hn  I  lii«)H|  MfdW  Duts  DifM-l  TustniR 
(•.r  th«»  Niirlh.Tii  I  n.iil  K.iii«'-  .Xir  Qurtlit\  Sluctv 
( '.(tlnrailii  Instiiiiif  t   r  f-  ufU  *iii'l  f  iiviinr  Kt-scrtri  ti 

•■'VV^rii.T  s.-li-h   VI   ,\  .  Uii'l/mdnii.  H  t  (l^-») 
CtMr.i.  t.Ti/,)liMM   .1  Hfrtvy-Duty  Motor  VehiclB 


KmisMi  lis  !  ini'T  I  r.uisuMil  Dm  iiig  (.uniiilHms 
S.!iithwi-.t  KHs.Mrt  h  In.stitutf."  EF.^-CWKJ/  )-H4-1(H 

I'l.Tsun   UK     Hnirhazck.W   W   (T1H;() 
I'.irlh  lil.ilr  VLilicr  .^sslK  lati-d  wild  \  i-hn  li-s  .ni  the 
K...il1    .^l■n.^.  .1  S'  1    *.  Tfi  h    2  !-»() 
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'•Chow.  J.C,  Watson.  J.G..  Richards,  L.W.,  Haase,  D.L.,  McDade,  C,  Dietrich.  D.L..  Moon.  D.,  and  C  Sloane  (1991)  The  1989-1990  Phoenix 
PM,„  Study.  Volume  II:  Source  Apportionment.  Final  Report.  DRI  Document  No.  8931 .6F1,  prepared  for  Arizona  Department  of  Environmental 
Air  Quality,  Phoenix,  AZ,  by  Desert  Research  Institute,  Reno,  NV. 

'  Maricopa  Association  of  Govemments.  The  1999  Brown  Cloud  Project  for  the  Mancopa  Association  of  Governments  Area,  Revised  Draft  Re- 
port, November  1999. 

■^  California  Environmental  Protection  Agency  (1998)  Report  to  the  Air  Resources  Board  on  the  Proposed  Identification  of  Diesel  Exhaust  as  a 
Toxic  Air  Contaminant  Appendix  III,  Part  A:  Exposure  Assessment,  April  1998. 

■Wittortf,  D.N.,  Gertler,  A.W.,  Chow,  J.C,  Barnard,  W.R.  Jongedyk,  HA.  The  Impact  of  Diesel  Particulate  Emissions  on  Ambient  Particulate 
Loadings  Air  &  Waste  Management  Association  87th  Annual  Meeting,  Cincinnati,  OH,  June  19-24,  1994 

'Fuiita,  E.,  Watson,  J.G.,  Chow,  J.C,  Robinson,  N.F.,  Richards,  L.W.,  Kumar,  N.  (1998)  The  Northern  Front  Rage  Air  Quality  Study  Final  Re- 
port volume  C;  Source  Apportionment  and  Simulation  Methods  and  Evaluation,  http://nfraqs.cira.colostate.edu/ 


Table  II.C-3b.— Ambient  Diesel  PM  Concentrations  and  Contribution  to  Total  Ambient  PM: 

DISPERSION  Modeling  Studies 


From 


Location 


Year  of  sampling 


Diesel  PM: 

\]Jrr\' 


Diesel  PM  °o 
of  total  PM 


A/usa,  CA 1982,  annual 

Pasadena,  CA  1982,  annual 


Anaheim,  CA  

Long  Beach.  CA  ... 
Downtown  LA.  CA 

Lennox.  CA 

West  LA.  CA*  

Claremont.  CA"  .... 
Long  Beach,  CA  ,.. 
Fullerton,  CA 


1982,  annual  

1982,  annual 

1982,  annual 

1982,  annual 

1982,  annual 

18-19  Aug  1987 

24  Sept  1996  

24  Sept  1996  


Riverside,  CA-  25  Sept  1996 


••1.4 
"2.0 
**2.7 
"3.5 
"3.5 
"3.8 
"3.8 
2  4 

-1.9(2.6) 
*  2.4(3.9) 

44(13.3) 


S 

7 

12 

13 

11 

13 

16 

6 

8 

9 

12 


•  Value  in  parenthesis  includes  secondary  diesel  PM  (nitrate,  ammonium,  sulfate  and  hydrocarbons)  due  to  atmosphenc  reactions  of  primary 
diesel  emissions  of  NOx,  SO:  and  hydrocartwns. 

'*  On-road  diesel  vehicles  only;  All  other  values  are  for  on-road  plus  nonroad  diesel  emissions, 

-Cass,  G.R.  and  HA.  Gray  (1995)  Regional  Emissions  and  Atmospheric  Concentrations  of  Diesel  Engine  Particulate  Matter:  Los  Angeles  as  a 
Case  Study.  In:  Diesel  Exhaust:  A  Critical  Analysis  of  Emissions,  Exposure,  and  Health  Effects.  A  Special  Report  of  the  Institutes  Diesel  Wort<- 
ing  Group  Health  Effects  Institute,  Cambridge,  MA,  pp.  125-137. 

••Kleeman,  M.J.,  Cass,  G.R.  (1999a)  Identifying  the  Effect  of  Individual  Emissions  Sources  on  Particulate  Air  Quality  Within  a  Photochemical 
Aerosol  Processes  Trajectory  Model  Atmos.  Eviron.  33:4597-4613. 

'Kleeman.  M.J.,  Hughes,  L.S.,  Allen,  J.O.,  Cass,  G.R.  (1999b)  Source  Contributions  to  the  Size  and  Composition  Distribution  of  Atmosphenc 
Particles:  Southern  California  in  September  1996.  Environ.  Sci.  Techno).  33:4331-4351. 


TABLE  II.C-3C.- 


-Ambient  Diesel  PM  Concentrations  and  Contribution  to  Total  Ambient  PM:  .^  From 
Elemental  Carbon  Measurements 


Location 


Year  of  sampling 


Diesel  PM: 

)ig/m3 


Diesel  PM  % 
of  total  PM 


Boston,  MA  ,  1995,  annual 


Rochester,  NY  .... 

Quabbin,  MA 

Reading,  MA 

Brockport,  NY"    . 
Washington,  DC" 


1995,  annual 
1995,  annual 
1995.  annual 
1995,  annual 
1992-1995.  annual 


South  Coast  Air  Basin-  1995-1996.  annual 


0.7-1.7 

0.4-0.8 

0.2-0.6 

0.4-1.3 

0.2-0.5 

1.3-1.8 

=  2.4-^.5 

3-15 
2-9 
1-6 
2-7 
1-5 

6-10 


'  The  Multipte  Air  Toxics  Exposure  Study  in  the  South  Coast  Air  Basin  reported  average  annual  values  for  8  sites  In  the  South  Coast  Basin 

'  Not  Available. 

"Salmon,  L.G.,  Cass,  G.R.,  Pedersen,  D.U.,  Durant,  J.L.,  Gibb.  R.,  Lunts,  A.,  and  M.  Utell  (1997)  Determination  of  fine  particle  concentration 
and  chemical  composition  in  the  northeastern  United  States,  1995.  Progress  Report  to  Northeast  States  for  Coordinated  Air  Use  Management 
(NESCAUM),  September  1999. 

"Sister,  J.F  (1996)  Spatial  and  Seasonal  Patterns  and  Long  Term  Variability  of  the  Composition  of  the  Haze  in  the  United  States:  An  Analysis 
of  Data  from  the  IMPROVE  Networi^.  Cooperative  Institute  for  Research  in  the  Atmosphere.  Colorado  State  University  ISSN:  0737-5352-32 

-  South  Coast  Air  Quality  Management  District  (2000)  Multiple  Air  Toxics  Exposure  Study  in  the  South  Coast  Air  Basin  (MATES-II),  Final  Re- 
port and  Appendices,  March  2000. 


The  city-specific  emission  inventory 
analysis  and  independent  investigations 
of  ambient  PM2  5  summarized  here 
indicate  that  the  contribution  of  diesel 
engines  to  PM  inventories  in  several 
urban  areas  around  the  U.S.  is  much 
higher  than  indicated  by  the  national 
PM  emission  inventories  only.  One 
possible  explanation  for  this  is  the 
concentrated  use  of  diesel  engines  in 
certain  local  or  regional  areas  which  is 


not  well  represented  by  the  national, 
yearly  average  presented  in  national  PM 
emission  inventories.  Another  reason 
may  be  underestimation  of  the  in-use 
diesel  PM  emission  rates.  0\a  current 
modeling  incorporates  deterioration 
only  as  would  be  experienced  in 
properly  maintained,  untampered 
vehicles.  We  are  currently  iu  the  process 
of  reassessing  the  rate  of  in-use 
deterioration  of  diesel  engines  and 


vehicles  which  could  greatly  increase 
the  contribution  of  HDVs  to  diesel  PM. 

Moreover,  heavy-duty  vehicles  will 
have  a  more  important  contributing  role 
in  ambient  PM2  5  concentrations  than  in 
ambient  PMio  concentrations.  In 
addition,  the  absolute  contribution  from 
heavy-duty  vehicles  is  larger  in 
relationship  to  the  numerically  lower 
PM2.5  standard,  making  them  more 
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i   Km  irniHiifiit.i!  liistu  <■ 

Kiivirdiiiiu'iitril  |usti(  r  IS  .1  [irii>rit\  tnr 
Kl'A   Thf  Kfdfral  iMivfrninciit 
liocuiiH'iitiMl  its  (diK  t'ni  liver  this  issur 
through  issuing  K\c(utivt' ( )r(li'r  IJHMH, 
FfdiTal  Ai  tioiis  I'll  .Xddrt'ss 
[■.'nvirimiiii'iital  lustn  f  iii  Minnntv 
Popiiliitioiis  .iiid  Low  Incoiiu" 
I'opulcilioris  IFcliruarv  11.  1444)   Tins 
Order  re(jiiires  that  federal  a^eiK.ies 
make  achieving  einirdiinient.il  iiistu  e 
part  of  their  niissioii   .SinularU.  the  KPA 
created  an  ()ffi(  e  of  Fnvironinental 
Iii.stK  e  loriginallv  the  Office  of 
Knvironmental  K(}uit\)  in  1442. 
commissioned  a  task  force  to  address 
environmental  justice  issues,  oversees  a 
Federal  Advisory  Committee  addressing 
environiiU'ntal  justice  issues  (the 
National  Fnvironment.il  justice 
Advisory  Council),  and  h.is  developed 
an  implementation  strategy  as  re(juired 
under  Executive  Order  12H4H 

Knvironmental  |ustice  is  a  movement 
promoting  the  fair  treatment  of  people 
of  all  races,  intome.  and  culture  with 
respe(-t  to  tfie  development, 
implementation,  and  ♦■nforcement  ot 
environmental  laws,  regulations,  and 
policies   Fair  treatment  implies  that  no 
person  or  group  of  people  should 
shoulder  a  disproportionate  share  of  ,iin 
negative  environmental  impai  ts 
resulting  from  the  execution  of  this 
country's  domestii   and  fort-ign  polu  \ 
programs 

For  the  last  several  years, 
environmental  organizations  and 
commuiutv  hased  citi/ens  groups  ha\e 
hc-en  working  together  to  phase  out 
diesel  buses  in  urh<iii  areas    Fur 
example,  the  Natural  Kesoun  es  Defense 
Council  initiated  ,i  '  niiinp  I)irt\  Diesel 
(  anifiaign  in  the  mid  144()s  to  press  tor 
the  [)h<»se  nut  ot  diesel  buses  in  New 
>'ork  (  atv   ( )ther  en\  ininmenlal 
organi/.atiiins  operating  in  ma)iir  i  ities 
su(  h  as  Hostiin.  Newark,  and  l.os 
Angeles  have  |oine<l  this  i  ,imp,iign    I'hr 
( loalitioii  for  ( :lean  Air  wnrked  v\  ith 
NKD( :  .ind  other  exjierts  to  perforin 
exposure  nionitnring  in  i  inniiiunitii's 
liK  ated  near  distribution  (  enters  where 
diesel  triuk  traffic    isheaw    These  two 
organizations  i  oni  luded  thai  t.ic  ililies 
with  he,i\  \  triK  k  tritftu   .ire  exposing 
local  (  oimnuiuties  to  diestd  exhaust 


1  OIK  entratioiis  far  ahuve  the  average 
levels  in  outdoor  air  The  report  states 
"  Thesr  affe(  ted  (  omiiiuiiities.  and  the 
workers  at  these  distribution  facilities 
with  heavv  diesel  truck  traffii  .  are 
[learing  a  disproportionate  burden  of  the 
liealth  ■'  '■    risks    "'■'  Other  diesel  "hot 
sfiots     identified  by  the  gr.iups  are  bus 
terminals,  trur  k  and  bus  inaintenanc  e 
fa(  ilities.  retail  distribution  centers,  and 
busy  streets  and  highways 

Although  the  new  standards  proposed 
in  this  rulemaking  would  not  reroute 
heavv-duty  truck  traffic  or  relocate  bus 
terminals,  they  would  be  expected  to 
improve  air  ()ualitv  across  the  f;ountry 
and  would  [irovide  increased  prot(H:tion 
to  the  public  against  a  wide  range  of 
health  effects,  including  chrtmK 
broni  hitis.  respiratory  illnesses,  and 
ag>5ravation  of  asthma  svmptoms  These 
air  (jualitv  and  public  health  benefits 
could  be  expec;ted  to  mitigate  some  of 
the  environmental  justice  concerns 
related  to  heavy-duty  vehicles  since  the 
proposal  would  provide  relatively  larger 
benefits  to  heavily  impacted  areas, 

I)  AntniiHitfd  Emissions  Benefits 

This  subsection  presents  the  emission 
benefits  we  anticipate  from  heavy-duty 
vehicles  as  a  result  of  our  proposed 
NOy.  I'M.  and  NMHf:  emission 
standards  for  heavy-duty  engines  The 
gra[)hs  anil  tables  that  follow  illustrate 
the  Agenc  v's  projection  of  future 
ennssions  from  heavy-duty  vehii  les  for 
each  pollut.int   The  baseline  case 
represents  future  emissions  from  heavy- 
duty  vehu  les  at  present  standards 
(iiK  hiding  the  Nn  2004  standards)   The 
(  oiitnilled  I  ase  quantities  the  future 
emissions  of  heavy-duty  vehicles  if  the 
new  st.indanls  proposed  m  this 
nilem.iking  .ire  finalized  ami 

llliplemenled. 

1     N(  )v  KedlH  tlolls 

I'tie  Ageiii  \  ex[ie(  ts  substantial  NOx 
rediii  tiniis  on  both  a  [)er(  entage  and  a 
tiiiin.igr  basis  from  this  prnnosal   As 
illustrated  in  the  following  graph,  the 
.iir  ()ualit\  benefit  expei  ted  from  this 
jirniii  is.ii  is  ,1  reiliu  tn  in  m  N(  )\ 


emissions  from  HDV's  of  2.0  million  tons 
in  2020  '■■*  The  Draft  RIA  provides 
additional  projections  between  2007 
and  2030  As  stated  previously.  HDVs 
(ontribute  about  15  percent  to  the 
national  NOx  inyentory  for  all  sourt;es. 
The  NOx  standards  proposed  in  this 
rule  would  have  a  substantial  impart  on 
the  total  NOx  inventory  so  that  in  2030. 
HD\'s  under  today's  proposed  standards 
would  account  for  only  3  percent  of  the 
national  NOx  inventory   Figure  II.D-1 
shows  our  national  projections  of  total 
NOx  emissions  with  and  without  the 
proposed  engine  controls.  This  includes 
both  exhaust  and  crankcase  emissions. 
The  proposed  standards  should  result  in 
about  a  90  percent  reduction  in  NOx 
from  new  engines,"'' 
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Figure  II.D-1:  Projected  Nationwide  Heavy-Duty  Vehicle  NOx  Emissions 
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2.  PM  Reductions 

As  stated  previously,  HDVs  contribute 
about  14  percent  to  the  national  PMio 
inventory  for  mobile  sources.  The  90 
percent  reduction  in  the  PM  standard 
for  HDVs  proposed  in  this  rule  would 
have  a  substantial  impact  on  the  mobile 
source  PM  inventory,  so  that  in  2030 
HDVs  under  today's  proposed  standards 
would  account  for  only  3  percent  of  the 
national  mobile  soiu-ce  PM  inventory. 

The  majority  of  the  projected  PM 
reductions  are  directly  a  result  of  the 
proposed  exhaust  PM  standard. 
However,  a  modest  amount  of  PM 
reductions  would  come  from  reducing 
sulfur  in  the  fuel.  For  the  existing  fleet 
of  heavy-duty  vehicles,  a  small  fraction 
of  the  sulfur  in  diesel  fuel  is  emitted 
directly  into  the  atmosphere  as  direct 
sulfate,  and  a  portion  of  the  remaining 
fuel  sulfur  is  tremsformed  in  the 
atmosphere  into  sulfate  particles, 
referred  to  as  indirect  sulfate.  Reducing 
sulfur  in  the  fuel  decreases  the  amount 
of  direct  sulfate  PM  emitted  from  heavy- 
duty  diesel  engines  and  the  amount  of 


heavy-duty  diesel  engine  SOx  emissions 
that  are  fransformed  into  indirect  sulfate 
PM  in  the  atmosphere. ^^  For  engines 
meeting  the  proposed  standards,  we 
consider  low  sulfur  fuel  to  be  necessary 
to  enable  the  PM  control  technology.  In 
other  words,  we  do  not  claim  an 
additional  benefit  beyond  the  proposed 
standard  for  reductions  in  direct  sulfate 
PM.  However,  once  the  proposed  low 
sulfur  fuel  requirements  go  into  effect, 
pre-2007  model  year  engines  would  also 
be  using  low  sulfur  fuel.  Because  these 
engines  would  be  certified  with  high 
sulfur  fuel,  they  would  achieve 
reductions  in  PM  beyond  their 
certification  levels. 

Figiu-e  II.D-2  shows  our  national 
projections  of  total  HDV  PM  emissions 


'■''  Sulfate  forms  a  significant  portion  of  total  fine 
particulate  matter  in  the  Northeast,  Chemical 
speciation  ciata  in  the  Northeast  collected  in  1995 
shows  that  the  sulfate  fraction  of  fine  particulate 
matter  ranges  from  20  and  27  percent  of  the  total 
fine  particle  mass.  Determination  of  Fine  Particle 
and  Coarse  Particle  Concentrations  and  Chemical 
Composition  in  the  Northeastern  United  States. 
1995.  NESCAUM.  prepared  by  Cass,  et  al  , 
September  1999 


with  and  without  the  proposed  engine 
controls.  This  figure  includes  crankcase 
emissions  and  the  direct  sulfate  PM 
benefits  due  to  the  use  of  low  sulfur  fuel 
by  the  existing  fleet.  These  direct  sulfate 
PM  benefits  from  the  existing  fleet  are 
also  graphed  separately.  The  proposed 
standards  should  result  in  about  a  90 
percent  reduction  in  total  PM  from  new 
engines.  The  proposed  low  sulfur  fuel 
should  result  in  about  a  95  percent 
reduction  in  direct  sulfate  PM  from  pre- 
2007  engines.  Due  to  complexities  of  the 
conversion  and  removal  processes  of 
sulfur  dioxide,  we  do  not  attempt  to 
quantify  the  indirect  sulfate  reductions 
that  would  be  derived  from  this 
rulemaking.  Nevertheless,  the  Agency 
believes  that  these  indirect  sulfate  PM 
reductions  are  likely  to  contribute 
significant  additional  benefits  to  public 
health  and  welfare.  The  air  quality 
benefit  of  the  new  PM  standards  and 
low  sulfur  diesel  fuel  are  presented  in 
Figure  II.D-2,  indicating  a  83,000  ton 
direct  PM  reduction  in  2020. 
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Figure  II.D-2:    Projected  Nationwide  Heavy-Duty  Vehicle  PM  Emissions 
and  Direct  Sulfate  Emission  Reductions 
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i    NMHC  K.'tliK  tuiiis 

rht>  standards  dfs(  riht-d  in  sc(  turn  III 
art"  dt'signt'd  tn  be  tt'asd)li'  tor  hiith 
t4<isi)lint'  and  dit'scl  ht'.i\  v-diil\  vi-hu  Ifs 
rhi"  \MH( !  standards  art-  cxpft  ted  ti  i  ()>• 
niort'  of  a  <  liallcnuc  fur  ttu-  i;asnliiu' 
vt'hu  It's  tfiaii  for  tfif  dii'sfl  m'Hic  Ii's 
liovvt-vcr   Crhi'  (  onvfrst'  is  trur  for  th>' 
PM  standards  |  Based  on  our  analvMN  ot 
thf  aftcrtrcatini'iit  tci  tHioloy;\  dt>s(  ridfd 
in  s(>(  tiun  III.  dicsfl  cnuiiii's  ini-ftint;  the 
proposed  PM  stand. ird  <ire  e\pei  teii  to 


have  \MH{^  emissions  levels  well 
hejovv  the  standard  in  use   Furthermore, 
although  the  proposed  standards  give 
manufa(  tuiers  the  same  [)hase-in  for 
NMH( :  as  for  NOx.  we  model  the  NMHC 
rediK  tions  for  diesel  vehu  les  to  he  fullv 
in  pl.K  e  in  J()()7    We  believe  the  use  of 
ittertreatment  for  I'M  (  ontrol  unuld 
(  ause  the  \MH('  levels  to  be  below  the 
pro[)ose(i  standards  as  soon  as  the  PM 
st.iiid.ird  goes  into  etfec  t  in  2007   We 
re(|uest  I  nmment  on  this  assumjitioii 


HDVs  account  for  ab(jut  3  percent  of 
national  \'CX^  and  8  percent  from  mobile 
sources  in  2007   Figure  II.D-3  shows 
our  national  projections  of  total  NMHCl 
emissions  with  and  without  the 
proposed  engine  controls.  This  includes 
both  exhaust  emissions  and  evaporative 
emissions   As  presented  in  Figure  11. D- 
A.  the  Agencv  projects  a  reduction  of 
2:10.000  tons  of  NMHC  in  2020  due  to 
the  pro[)oseii  standards. 
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Figure  II.D-3:  Projected  Nationwide  Heavy-Duty  Vehicle  NMHC  Emissions 
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BILLING  CODE  6S60-50-C 

4.  Additional  Emissions  Benefits 

This  subsectron  looks  at  tons/year 
emission  inventories  of  CO.  SO.x,  and 
air  toxics  from  HDEs.  Although  we  are 
not  including  stringent  standards  for 
these  pollutants  in  our  proposed 
standards,  we  believe  the  proposed 
standards  would  result  in  reductions  in 
CO.  SO\.  and  air  toxics.  Here,  we 
present  our  anticipated  benefits. 

a.  CO  Reductions 

In  2007,  HDVs  are  projected  to 
contribute  to  approximately  5  percent  of 
national  CO  and  9  percent  of  CO  from 
mobile  sources.  Although  it  does  not 
propose  new  CO  emission  standards, 
todav's  proposal  would  nevertheless  be 
expected  to  result  in  a  considerable 
reduction  in  CO  emissions  from  heavy- 
dutv  vehicles.  CO  emissions  from 
heavy-duty  diesel  vehicles,  although 
already  very  low.  would  likely  be 
reduced  by  an  additional  90  percent  due 
to  the  presence  of  aftertreatment 
devices.  CO  emissions  from  heavy-duty 
gasoline  vehicles  would  also  likely 
decline  as  the  NMHC  emissions  are 
decreased.  Table  Il.D-1  presents  the 
projected  reductions  in  CO  emissions 
from  HDVs. 


Table  II.D-1.— Estimated 
Reductions  in  CO 

CO  ben- 
Calendar  vear  ®''^  *'^°"" 
oaienaar  year                    ^^^^  ^^^^ 

tons) 

2007  71 

2010  1  405 

2015  1  911 

2020  1.250 

2030  1.640 

b.  SOx  Reductions 

HDVs  are  projected  to  emit 
approximately  0.5  percent  of  national 
SOx  and  7  percent  of  mobile  source  S0\ 
in  2007.  We  are  proposing  significant 
reductions  in  diesel  fuel  sulfur  to  enable 
certain  emission  control  devices  to 
function  properly.  We  expect  SOx 
emissions  to  decline  as  a  direct  benefit 
of  low  sulfur  diesel  fuel.  The  majority 
of  these  benefits  would  be  from  heavy- 
duty  highway  diesel  vehicles:  however, 
some  benefits  would  also  come  from 
highway  fuel  burned  in  other 
applications.  As  discussed  in  greater 
detail  in  the  section  on  PM  reductions, 
♦he  amount  of  sulfate  particles  (direct 
and  indirect)  formed  as  a  result  of  diesel 
exhaust  emissions  would  decline  for  all 
HD  diesel  engines  operated  on  low- 
sulfur  diesel  fuel,  including  the  current 
on-highway  HD  diesel  fleet,  and  those 
non-road  HD  diesel  engines  that  may 
operate  on  low  sulfur  diesel  fuel  in  the 
future.  Table  II.D-2  presents  our 


estimates  of  SOx  reductions  resulting 
from  the  proposed  low  sulfur  fuel. 

Table  ll.D-2. — Estimated  Reduc- 
tions IN  SOx  Due  to  Low  Sulfur 
Fuel 


Calendar 

year 

SOx  ben- 
efit (thou- 
sand 
stiorl 
tons) 

2007 

101 

2010    .. 

106 

2015  

115 

2020     

124 

2030  

139 

c  Air  Toxics  Reductions 

This  proposal  establishes  new 
hydrocarbon  and  formaldehyde 
standards  for  heavy-duty  vehicles. 
Hvdrocarbons  are  a  broad  class  of 
chemical  compounds  containing  carbon 
and  hvdrogen.  Many  forms  of 
hvdrocarbons.  such  as  formaldehyde, 
are  directly  hazardous  and  contribute  to 
what  are  collectively  called  "air  toxics  " 
Air  toxics  are  pollutants  known  to  cause 
or  suspected  of  causing  cancer  or  other 
serious  human  health  effects  or 
ecosystem  damage.  The  Agency  has 
identified  as  least  20  compounds 
emitted  from  on-road  gasoline  vehicles 
that  have  toxicological  potential.  19  of 
which  are  emitted  by  diesel  vehicles  as 
well  as  an  additional  20  compounds 
which  have  been  listed  as  toxic  air 
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ctJDtaminants  by  (California  ARB  •"*« 
This  proposal  dl.so  swiks  to  reduce 
tnni.ssions  of  (iins«l  exhaust  and  diesel 
particulate  matter  (seti  stK:ti()n  II  B  for  a 
dist:ussion  of  health  effects) 

Our  assessment  of  heaw-duty  vehicle 
(gasoline  and  diesel)  air  toxics  focuses 
on  the  following  compounds  with 
cancer  potency  estimates  that  have 
significant  emissions  from  heavy-dutv 
vehicles:  ben/ene,  formaldehyde, 
acetaldehvde.  and  l,;{-butadiene.  These 
compounds  are  an  important,  but 
limited,  subset  of  the  total  number  of  air 
toxics  that  exist  in  exhau.st  and 


evaporative  emissions  from  heavy-duty 
vehicles  The  reductions  in  air  toxics 
(Quantified  in  this  section  represent  only 
a  fraction  of  the  tcjtal  number  and 
amount  of  air  toxics  reductions 
oxpe<:ted  from  the  proposed  new 
hydrocarbon  standards 

P'or  this  analysis,  we  estimate  that  air 
toxic  omissKms  are  a  constant  fraction 
of  hydrocarbon  exhaust  emissions 
Becau.se  air  toxics  are  a  subset  of 
hydrocarbons,  and  new  emission 
controls  are  not  expected  to 
preferentially  control  one  type  of  air 
toxic  over  another,  the  selected  air 


toxics  chosen  for  this  analysis  are 
expected  to  decline  by  the  same 
percentage  amount  as  hydrocarbon 
exhaust  emissions.  We  have  not 
performed  a  separate  analysis  for  the 
new  formaldehyde  standard  since 
compliance  with  the  hydrocarbon 
standard  should  result  in  compliance 
with  the  formaldehyde  standard  for  all 
petroleum-fueled  engines.  The  Draft  RIA 
provides  more  detail  on  this  analysis. 
Table  lI.D-3  shows  the  estimated  air 
toxics  reductions  associated  with  the 
anticipated  reductions  in  hydrocarbons. 


Table  II. D-3.— Estimated  Reductions  in  Air  Toxics 

(Short  toosl 


Calendar  year 

Benzene 

- — 1 — 

Forma  kle- 
hybe 

Acetal- 
dehyde 

1,3-Buta- 
diene 

2007  ...„„„„„ , 

153 

932 

2,080 

2,780 

3,510  1 

831 

4,750  ' 

11,400  ' 

15,800  1 

20.500  : 

318 
1.870 
4,460 
6,120 
7,850 

65 

2010  .„„„.^...>„ 

382 

2020  „ 

■  •«*«»•••*•«■«  M  ••*•«*••«••*»«*«»*■••*«»«••  •«»«»•■  ••••»«•■■ 

" • 

909 

1,250 
1  600 

2030  

E  Clean  Heavy-Duty  Vehicles  and  Low- 
Sulfur  Diesel  Fuel  Are  Cnticallv 
Important  for  Improving  Human  Health 
and  Welfare 

Despite  continuing  progress  in 
reducing  emissions  from  heavy-duty 
engines,  emissions  from  these  engines 
continue  to  be  a  concern  for  human 
health  and  welfare.  (Jzone  continues  to 
be  a  significant  public  health  problem, 
and  affects  not  only  people  with 
impaired  respiratory  systems,  such  as 
asthmatics,  but  healthy  children  and 
adults  as  well.  Ozone  also  causes 
damage  to  plants  and  has  an  adverse 
impact  on  agricultural  yields.  Diesel 
exhaust  also  continues  to  be  a 
significant  public  health  concern. 

Today's  proposal  would  reduce  NOx. 
vex;.  CO.  PM.  and  SO\  emissions  from 
these  heavy-duty  vehicles  substantially 
These  reductions  would  help  reduce 
ozone  levels  nationwide  and  rtiduce  the 
frequency  and  magnitude  of  predicted 
exceedances  of  the  ozone  standard. 
These  reductions  would  also  help 
reduce  PM  levels,  both  by  reducing 
direct  PM  emissions  and  by  reducing 
emissions  that  give  rise  to  set;(mdary 
PM.  The  NOx  and  SOx  reductions 
would  help  redm:e  acidification 
problems,  and  the  NOx  reductions 
would  help  reduce  eutrophication 
problems.  The  PM  and  NOx  standard 
proposed  today  would  help  improve 
visibility   All  of  thtise  reductions  t;ould 


be  expected  to  have  a  beneficial  impact 
on  human  health  and  welfare  by 
reducing  exposure  to  ozone.  PM,  and 
other  air  toxics  and  thus  reducing  the 
cancer  and  noncancer  effects  associated 
with  exposure  to  these  substances. 

III.  Heavy-Duty  Engine  and  Vehicle 
Standards 

In  this  section,  we  describe  the 
vehicle  and  engine  standards  we  are 
proposing  today  to  respond  to  the 
serious  air  quality  needs  discussed  in 
se<:tion  II.  Specifically,  we  discuss: 

•  The  CAA  and  why  we  are 
proposing  new  heavy-duty  standards. 

•  The  technology  opportunity  for 
heavy-duty  vehicles  and  engines. 

•  Our  proposed  HDV  andHDE 
standards,  and  our  proposed  phase-in  of 
those  standards. 

•  Why  we  believe  the  stringent 
standards  being  proposed  today  are 
feasible  in  conjunction  with  the  low- 
sulfur  gasoline  required  under  the 
recent  Tier  2  rule  and  the  low-sulfur 
diesel  fuel  being  proposed  today. 

•  The  effects  of  diesel  fuel  sulfur  on 
the  ability  to  meet  the  proposed 
standards,  and  what  happens  if  high 
sulfur  diesel  fuel  is  used. 

•  A  possible  reassessment  of  the 
technology  and  diesel  fuel  sulfur  level 
needed  for  diesels  to  comply  with 
today's  proposed  NOx  standard. 

We  welcome  comment  on  the  levels 
and  timing  of  the  proposed  emissions 


standards,  and  on  the  technological 
feasibility  discussion  and  supporting 
analyses.  We  also  request  comment  on 
the  timing  of  the  proposed  diesel  fuel 
standard  in  conjunction  with  these 
proposed  emission  standards.  We  ask 
that  commenters  provide  any  technical 
information  that  supports  the  points 
made  in  their  comments. 

A.  Why  Are  We  Setting  New  Heavy-Duty 
Standards? 

We  are  proposing  heavy-duty  vehicle 
and  engine  standards  and  related 
provisions  under  section  202(a)(3)  of  the 
CAA  which  authorizes  EPA  to  establish 
emission  standards  for  new  heavy-duty 
motor  vehicles  (see  42  U.S.C. 
7521(a)(3)).  Section  202(a)(3)(A) 
requires  that  such  standards  "reflect  the 
greatest  degree  of  emission  reduction 
achievable  through  the  application  of 
technology  which  the  Adininistrator 
determines  will  be  available  for  the 
model  year  to  which  such  standards 
apply,  giving  appropriate  consideration 
to  cost,  energy,  and  safety  factors 
associated  with  the  application  of  such 
technology.  '  Section  202(a)(3)(B)  allows 
EPA  to  take  into  account  air  quality 
information  in  revising  such  standards. 
Because  heavy-duty  engines  contribute 
greatly  to  a  number  of  serious  air 
pollution  problems,  especially  the 
health  and  welfare  effects  of  ozone,  PM. 
and  air  toxics,  and  because  millions  of 
Americans  live  in  areas  that  exceed  the 


national  air  quality  standards  for  ozone 
or  PM,  we  believe  the  air  quality  need 
for  tighter  heavy-duty  standards  is  well 
founded.  This,  and  our  belief  that  a 
significant  degree  of  emission  reduction 
from  heavy-duty  vehicles  and  engines  is 
achievable  through  the  application  of 
new  diesel  emission  control  technology, 
further  refinement  of  well  established 
gasoline  emission  controls,  and 
reductions  of  diesel  fuel  sulfur  levels, 
leads  us  to  believe  that  new  emission 
standards  are  warranted. 

B.  Technology-  Opportunity  for  Heavy- 
Duty  Vehicles  and  Engines 

For  the  past  30  or  more  years, 
emission  control  development  for 
gasoline  vehicles  and  engines  has 
concentrated  most  aggressively  on 
exhaust  emission  control  devices.  These 
devices  currently  provide  as  much  as  or 
more  than  95  percent  of  the  emission 
control  on  a  gasoline  vehicle.  In 
contrast,  the  emission  control 
development  work  for  diesels  has 
concentrated  on  improvements  to  the 
engine  itself  to  limit  the  emissions 
leaving  the  combustion  chamber. 

However,  during  the  past  15  years, 
more  development  effort  has  been  put 
into  diesel  exhaust  emission  control 
devices,  particularly  in  the  area  of  PM 
control.  Those  developments,  and 
recent  developments  in  diesel  NOx 
control  devices,  make  the  advent  of 
diesel  exhaust  emission  controls 
feasible.  Through  use  of  these  devices, 
we  believe  emission  control  similar  to 
that  attained  by  gasoline  applications 
will  be  possible  with  diesel 
applications.  However,  without  low- 
sulfur  diesel  fuel,  these  technologies 
cannot  be  implemented  on  heavy-duty 
or  light-duty  diesel  applications. 

Several  exhaust  emission  control 
devices  have  been  developed  to  control 
harmful  diesel  PM  constituents — the 
diesel  oxidation  catalyst  (DOC),  and  the 
many  forms  of  particulate  filters,  or 
traps.  DOCs  have  been  shown  to  be 
durable  in  use,  but  they  control  only  a 
relatively  small  fraction  of  the  total  PM 
and.  consequently,  do  not  address  our 


PM  concerns  sufficiently.  Uncatalyzed 
diesel  particulate  traps  demonstrated 
high  efficiencies  many  years  ago,  but  the 
level  of  the  PM  standard  was  such  that 
it  could  be  met  through  less  costly  "in- 
cylinder"  control  techniques.  Catalyzed 
diesel  particulate  traps  have  the 
potential  to  provide  major  reductions  in 
diesel  PM  emissions  and  provide  the 
durability  and  dependability  required 
for  diesel  applications.  Therefore,  as 
discussed  in  the  feasibility  portion  of 
this  section,  at  this  time  we  believe  the 
catalyzed  PM  trap  will  be  the  control 
technology'  of  choice  for  future  control 
of  diesel  PM  emissions.  However,  as 
discussed  in  detail  in  the  draft  RIA,  we 
believe  that  catalyzed  PM  traps  cannot 
be  brought  to  market  on  diesel 
applications  unless  low-sulfur  diesel 
fuel  is  available. 

Diesel  NOx  control  is  arguably  at  an 
earlier  stage  of  development  than  is 
diesel  PM  control.  Even  so.  several 
exhaust  emission  control  technologies 
are  being  developed  to  control  NOx 
emissions,  and  the  industry  seems 
focused  on  a  couple  of  these  as  the  most 
promising  technologies  for  enabling 
lower  NOx  emission  standards.  Diesel 
selective  catalytic  reduction,  or  SCR, 
has  been  developed  to  the  point  of 
nearing  market  introduction  in  Europe. 
SCR  has  significant  NOx  control 
potential,  but  it  also  has  many 
roadblocks  to  marketability  in  this 
country.  These  roadblocks,  discussed  in 
more  detail  in  the  draft  RIA,  include 
inft-astructure  issues  that  we  believe 
would  prove  exceedingly  difficult  and 
potentially  costly  to  overcome.  Because 
of  that,  we  believe  that  the  NOx 
adsorber  is  the  best  technology  for 
delivering  significant  diesel  NOx 
reductions  while  also  providing  market 
and  operating  characteristics  necessary' 
for  the  U.S.  market. "^^  However,  as  is 
discussed  in  detail  in  the  draft  RIA,  the 
NOx  adsorber,  like  the  catalyzed  PM 
trap,  cannot  be  brought  to  market  on 
diesel  applications  unless  low-sulfur 
diesel  fuel  is  available. 

Improvements  have  also  been  made  to 
gasoline  emission  control  technology 


during  the  past  few  years,  even  the  past 
12  months.  Such  improvements  include 
those  to  catalyst  designs  in  the  form  of 
improved  washcoats  and  improved 
precious  metal  dispersion.  Much  effort 
has  also  been  put  into  improved  cold 
start  strategies  that  allow  for  more  rapid 
catalyst  light-off.  This  can  be  done  by 
retarding  the  spark  timing  to  increase 
the  temperature  of  the  exhaust  gases. 
and  by  using  air-gap  manifolds,  exhaust 
pipes,  and  catalytic  converter  shells  to 
decrease  heat  loss  ft-om  the  system. 

These  improvements  to  gasoline 
emission  control  have  been  made  in 
response  to  the  California  LEV-Il 
standards  and  the  federal  Tier  2 
standards.  Some  of  this  development 
work  was  contributed  by  EPA  in  a  very 
short  timeft-ame  and  with  very  limited 
resources  in  support  of  our  Tier  2 
program.""  These  improvements  should 
transfer  well  to  the  heavy-duty  gasoline 
segment  of  the  fleet.  With  such 
migration  of  light-duty  technology  to 
heav\'-duty  vehicles  and  engines,  we 
believe  that  considerable  improvements 
to  heavy-duty  emissions  can  be  realized, 
thus  enabling  much  more  stringent 
standards. 

The  following  discussion  provides 
more  detail  on  the  technologies  we 
believe  are  most  capable  of  enabling 
very  stringent  heav\'-duty  emission 
standards.  The  goal  of  this  discussion  is 
to  highlight  the  emission  reduction 
capability  of  these  emission  control 
technologies  and  to  highlight  their 
critical  need  for  diesel  sulfur  levels  as 
low  as  those  being  proposed  today.  But 
first,  we  present  the  details  of  the 
emission  standards  being  proposed 
today. 

C.  What  Engine  and  Vehicle  Standards 
Are  We  Proposing? 

1.  Heavy-Duty  Engine  Standards 

a.  Federal  Test  Procedure 

The  emission  standards  being 
proposed  today  for  heavy-duty  engines 
are  summarized  in  Table  IIl.C-1. 


Table  III.C-1.— Proposed  Full  Useful  Life  Heavy-Duty  Engine  Emission  Standards  and  Phase-Ins 


Diesel 


Gasoline 


NOx 

NMHC 

HCHO 

NOx 

NMHC 


0.20 

0.14 

0.016 

0.20 

0.14 


25 


50 


75 


100 


100 


"'N.iluiridl  Air  (Jurtlit\  .iml  Iiiusmitus  i  >!• 
K.-iMJit,  if'i?,  (KCA  l>)<)H|   p   '4 


'•"Crtlirjrnia  KnviriiiiiiiHntiil  l'riitfi.liiin  .■Vfsencv 
1 14SH)  K.'pnri  to  fh>'  ,\ir  Kf%()iin  i-s  Bo.irtt  on  the 
I'roposi'd  lii.'titifimiioii  of  Diesel  Kxh,iusl  as  ,1  Toxic 


,Air  Contaminant.  .Appendix  III.  Part  A  Exposure 
.\!>!«esbmeiit .  .\pril  1998 


•"'The  NOx  adsorber  was  originally  developed  for 
stationary'  source  emission  control  and  was 
subsequently  developed  for  use  in  the  lean 


operating  environment  of  gasoline  direct  injection 
engines. 


'"See  Chapter  \\  ..\  of  the  final  Tier  2  Regulatory 
Impact  Analysis,  contained  in  Air  Docket  A-97-10 
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Table  III. C-1.— Proposed  Full  Useful  Life  Heavy-Duty  Engine  Emission  Standards  and  Phase-Ins — Continued 


Standard 
(g/bhp-hr) 


Phase-in  by  model  year 
(In  percent) 


2007 


2008 


2009 


2010 


Diesel  &  Gasoline 


HCHO 
PM 


0  016 
001 


100 


With  rospwrt  to  PM,  thi.s  prnposed 
iipw  standard  would  rt^pres^'iit  d  90 
percent  nnliictioii  for  mo.st  hnavv-dutv 
dit!s»>l  ongines  from  thi*  current  PM 
standard,  which  was  not  proposed  to 
change  in  model  year  20()4.   '  Tht( 
current  PM  standard  for  most  heavy- 
liutv  engines,  0  1  g/hhp-hr.  was 
implemented  in  the  1994  model  year, 
the  PM  standard  for  urhan  huses 
in>plement(Ml  in  that  same  year  was  0  i)^ 
g/bhp-hr  The  proposed  PM  standard  of 
0.01  g/bhp-hr  is  projected  to  rtn^uire  the 
addition  of  a  highly  efficient  PM  trap  to 
diesel  engines,  including  urban  buses;  it 
IS  not  expected  to  reijuire  the  addition 
of  any  new  hardware  for  gasoline 
engines.  We  r«Kjuest  comment  on  the 
feasibility  and  appropriateness  of  this 
proposed  PM  standard 

With  respect  to  NMHC  and  NOy, 
these  new  standarils  would  represent 
roughly  a  90  percent  reduction  in  diesel 
N()\  and  roughly  a  70  percent  reduf:tion 
in  diesel  NMH('  levels  compared  to  the 
2004  heavy-duty  diesel  engine  standard 
The  2004  heavy-duty  diesel  engine 
standard  is  2  5  g/bhp-hr  NMHC-t-NOx. 
with  a  cap  on  NMHC.  of  0  5  g/bhp-hr 
Like  the  PM  standard,  the  proposed 
NOx  standard  is  projected  to  require  the 
addition  of  highly  efficient  N()\ 
aftertreatment  to  diesel  engines  For 
gasoline  engines,  the  standard  proposed 
in  the  2004  heavy-duty  rule  is  10  g/ 
bhp-hr  NMHONOy  therefore,  for 
gasoline  engines,  the  standards 
proposed  today  would  represent 
roughly  a  70  percent  reduction.  We 
request  comment  on  the  feasibility  and 
appropriateness  of  these  proposed  NO^ 
and  NMHC  standards. 

With  respect  to  formaldehyde,  a 
hazardous  air  pollutant  that  is  emitted 
by  heaw-dutv  engines  and  other  mobile 
soun:es,  we  are  proposing  standards  to 
prevent  excessive  emissions  The 
standards  are  comparable  in  stringency 
to  the  formaldehyde  standards  recentU 


•"  From  64  FK '■iH4'J  ( li  I. >(..•!  J'l   I'i'm     •    •    • 
■  IihsmI  fii»-l  ijiiiihtv,  unci  III  |idrlH  iihir   ilii'sd  fui'l 
siiltiir  It'vrl   ( iin  phtv  till  iinpiirtiint  rnli-  in  iin.ihliiiK 
'  I'ri.iiii  I'M  ,(iiil  N()»  iniiln.l  I.m  (iinih.ni.-s   S,,|ii.' 
IXK.s  .iiiil  -  ^l^(lIllnnl^U  i»*xi'iu'rHhlr  t'M  tr.ips    is 
vvrll  ,is  I  urn-Ill  ttciiiTHlr'ii  Iimii  N()\  .iclv.rli>T 
<it.il\sts  I  an  til'  |iiiis<iii>mI  Ii\  hiKti  siilliir  l.-vK 
I  .n>Mi  lhi>  1  life  iriiirtlic 111,  Kl'.\  lui.-.  iml  im  luiliul  iiiiir>' 
sIriiiKciii  I'M  st.iii.l.inN  tur  Itii'  ,;(K)4  iniMlcl  var  ur 
laliT  in  f'Ml.n  s  [ir- ipos.ii 


nnalized  in  the  Tier  2  rule  for  passenger 
vehicles:  they  are  also  consistent  with 
the  CARB  LEV  11  formaldehyde 
standards  These  standards  would  be 
especially  important  for  methanol- 
fueled  engines  because  formaldehyde  is 
chemically  similar  to  methanol  and  is 
one  of  the  primary  byproducts  of 
incomplete  combustion  of  methanol. 
Formaldehyde  is  also  emitted  by 
engines  using  petroleum  fuels  (i.e., 
gasoline  or  diesel  fuel),  but  to  a  lesser 
degrw  than  is  typically  emitted  by 
inethanol-fueled  engines   We  recognize 
that  petroleum-fueled  engines  able  to 
meet  the  proposed  NMHC  standards 
should  comply  with  the  formaldehyde 
standards  with  large  compliance 
margins.  Based  upon  the  analysis  of 
similar  standards  recently  finalized  for 
passenger  vehic;les,  we  believe  that 
formaldehyde  emissions  from 
petroleum-fueled  engines  when 
complying  with  the  PM,  NMHC.  and 
N()\  standards  should  be  as  much  as  90 
percent  below  the  standards.'-'  Thus,  to 
reduce  testing  costs,  we  are  proposing  a 
provision  that  would  permit 
manufacturers  of  petroleum-fueled 
engines  to  demonstrate  compliance  with 
the  formaldehyde  standards  based  on 
enginetiring  analysis  This  provision 
would  require  manufacturers  to  make  a 
demfinstration  in  their  certification 
application  that  engines  having  similar 
size  and  emission  control  technology 
have  been  shown  to  exhibit  compliance 
with  the  applicable  formaldehyde 
standard  for  their  full  useful  life.  This 
demonstration  would  be  similar  to  that 
r(K:ently  finalized  for  light-duty  vehicles 
to  demonstrate  complianct?  with  the 
Tit^r  2  formaldehyde  standards. 

Because  the  N(K  exhaust  emission 
(  ontrol  technology  we  expect  would  be 
re(|uired  to  meet  the  proposed  NOx 
standard  is  at  an  early  stage  of 
devfdopment.  we  believe  a  phase-in  of 
thi'  N()\  standard  is  appropriate.  With 
a  phase-in,  manufacturers  are  able  to 
intnxluce  the  new  technology  on  a 
limited  number  of  engines,  thereby 
gaining  valuable  experience  with  the 
technology  prior  to  implementing  it  on 
their  entire  fleet   Also,  we  are  proposing 


that  the  NOx,  HCHQ,  and  NMHC 
standards  be  phased-in  together  for 
diesel  engines.  That  is,  engines  would 
be  expected  to  meet  each  of  these 
proposed  new  standards,  not  just  one  or 
the  other.  We  propose  this  because  the 
standard  as  proposed  in  the  2004  heavy- 
duty  rule  would  be  a  combined 
NMHC+NOy,  standard.  Separating  the 
phase-ins  for  NMHC  and  NOy,  would 
create  a  problem  because  it  would  not 
be  clear  to  what  NMHC  standard  an 
engine  would  certify  were  it  to  certify  to 
the  proposed  NO\  standard 
independent  of  certifying  to  the 
proposed  NMHC  standard  (and  vice 
versa  for  engines  certifying  to  the 
proposed  NMHC  standard  independent 
of  the  proposed  NO\  standard).'"'  We 
request  comment  on  the  phase-in  for 
diesel  engines  of  these  proposed  NO\, 
HCHO,  and  NMHC  standards  and  the 
requirement  that  they  be  phased-in 
together.  We  also  request  comment  on 
alternative  phase-in  schedules  and 
percentages,  such  as  a  phase-in  over 
three  years  (2007-2009).  a  phase-in  over 
two  years  (2007-2008).  and  no  phase-in 
(100%  in  2007).  We  are  not  proposing 
a  phase-in  for  gasoline  engines  because 
we  want  to  maintain  consistency  with 
the  proposed  heavy-duty  gasoline 
vehicle  standards  which  are  not  phased- 
in;  those  standards  are  discussed 
below."*  Nonetheless,  we  request 
comment  on  possible  alternative  phase- 
ins  for  the  proposed  gasoline  engine 
standards,  such  as  a  phase-in  consistent 
with  the  proposed  phase-in  for  diesel 
engine  standards  shown  in  Table  IH.C- 


''■  Siv  the  Tier  .;  Ki'sjiiiiiH.-  u,  ( .oimm-nN 
cio(  iiment  I  iintiiineil  m  Air  Dm  Wei  ,\-M7-lll 


'  NiiIh  th.it.  lieipile  the  (,om  iiirent  pha.se-in  (if 
NOx  anil  NMH(.  stanii.irds  f.ir  diesel  engines,  the 
SMH(.  st«nci<tri)s  shnulH  tie  easilv  met  throuKh  use 
iif  n  I'M  trn[i  rt>  IS  fulK  ilisi  ussed  in  sertiiin  III  E. 
Sim  e  the  PM  standards  wiiuld  tie  implemented  on 
KM)  percent  of  new  .'nRines  in  the  2fK)7  model  year, 
all  new  engines  wcnild  have  a  I'M  trap  and  would, 
therefore  I  ontrol  N'MHC!  emissions  to  levels  below 
the  proposed  standards  Therefore,  while  the 
NMH(;  standaril  is  phased  in  with  NOx  due  to  the 
JCMM  (  omt<uiinK  of  the  .\()x  and  NMHC  standards, 
the  proposeil  N'MHl!  standards  would  be  met  by  ail 
new  en«ines  in  the  21K)7  model  year   This  is 
n-flec  le<i  in   lur  emission  inventory  analysis  as  was 
ilis(  ussed  in  section  II 

"■'  Please  refer  to  se<  tion  HI  D  2  Ih>Iow  for  a 
disi  ussion  of  implementing  these  proposed 
standards  in  the  2(K17  or  2no«  model  years,  and  the 
relationship  tx'twiM'ii  today  s  proposed 
implementation  and  the  implementation  of  the 
proposed  2004  emission  standards 
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1.  or  a  phase-in  consistent  w'ith  that 
u.sed  for  heavy  light-duty  trucks  and 
medium-duty  passenger  vehicles  under 
the  light-duty  highway  Tier  2  program. 

The  specifics  of  the  Averaging. 
Banking,  and  Trading  program 
associated  with  today's  proposed 
standards  are  discussed  in  section  VII  of 
this  preamble.  The  reader  should  refer 
to  that  section  for  more  details. 

b.  \'ot-to-Excep(i  and  Supplemental 
Steady-State  Test 

To  help  ensure  that  heavy-duty 
engine  emissions  are  controlled  over  the 
full  range  of  speed  and  load 
combinations  commonly  experienced  in 
use,  we  have  previously  proposed  to 
apply  Not-To-Exceed  (NTE)  limits  to 
heavy-duty  diesel  engines  (64  FR  58472, 
October  29.  1999).  As  proposed,  the 
NTE  approach  establishes  an  area  (the 
"NTE  zone")  under  the  torque  curve  of 
an  engine  where  emissions  must  not 
exceed  a  specified  value  for  any  of  the 
regulated  pollutants.""'  As  proposed,  the 
specified  value  under  which  emissions 
must  remain  is  1.25  times  the  FTP 
standards.  The  NTE  standard  would 
apply  under  any  conditions  that  could 
reasonably  be  expected  to  be  seen  by 
that  engine  in  normal  vehicle  operation 
and  use.  In  addition,  we  have  proposed 
that  the  whole  range  of  real  ambient 
conditions  be  included  in  NTE  testing. 

Similarly,  to  help  ensure  that  heavy- 
duty  engine  emissions  are  controlled 
during  steady-state  type  driving  (such  as 
a  line-haid  truck  operating  on  a 
freeway),  we  have  previously  proposed 
a  new  supplemental  steady-state  test  (64 
FR  58472.  October  29.  1999).  The 
supplemental  steady-state  test  consists 
of  13  steady-state  modes,  each  weighted 
according  to  the  amount  of  time  that 
might  be  expected  at  each  mode  during 
typical  real  world  conditions.  As 
proposed,  the  supplemental  steady-state 
test  has  emission  limits  of  1.0  times  the 
FTP  standards. 

Today's  document  proposes  to  apply 
the  heavy-duty  diesel  NTE  and 
supplemental  steady-state  test 
provisions  intended  to  be  finalized  as 
part  of  the  2004  standards  rulemaking. 
The  October  29,  1999.  proposal  for  that 
rule  contained  the  description  of  these 
provisions.  We  expect  that  a  number  of 
modifications  will  be  made  to  those 


provisions  in  the  FRM  for  that  rule 
based  on  feedback  received  during  the 
comment  period.  While  the  details  of 
the  final  provisions  are  not  yet 
available,  we  will  provide  the  necessary 
information  in  the  docket  for  this  rule 
as  soon  as  it  becomes  available  in  order 
to  allow  for  comment. 

We  have  not  proposed  that  the  NTE 
requirements,  or  the  supplemental 
steady-state  test,  apply  to  hea\7-duty 
gasoline  engines.  However,  we  are 
working  with  several  industry  members 
to  pursue  a  proposal  in  a  separate  action 
with  the  intention  of  having  NTE 
requirements  in  place  for  heavy-duty 
gasoline  engines  beginning  in  the  2004 
model  year.'*'  Today's  proposal  intends 
that  those  provisions,  when  developed, 
would  apply  to  the  gasoline  engines 
subject  to  today's  proposed  standards  as 
well.  We  currently  have  no  intention  of 
pursuing  supplemental  steady-state  test 
requirements  for  heavy-duty  gasoline 
engines. 

We  request  comment  and  data  on  the 
feasibility  of  technology  meeting  the 
proposed  emission  standards  in  the 
context  of  the  NTE  and  supplemental 
steady-state  tests  as  proposed  in  the 
2004  heav\-duty  rule,  and  the  potential 
changes  to  the  supplemental  tests 
should  changes  be  made  from  what  was 
proposed.  As  stated  above,  should  such 
changes  be  made,  we  will  provide  the 
necessary  information  in  the  docket  for 
this  rule  as  soon  as  it  becomes  available 
in  order  to  allow  for  comment. 

c.  Crankcase  Emissions  Control 

Crankcase  emissions  are  the 
pollutants  that  are  emitted  in  the  gases 
that  are  vented  from  an  engine's 
crankcase.  These  gases  are  also  referred 
to  as  "blowby  gases"  because  they  result 
from  engine  exhaust  from  the 
combustion  chamber  "blowing  by  "  the 
piston  rings  into  the  crankcase.  These 
gases  are  vented  to  prevent  high 
pressures  from  occurring  in  the 
crEinkcase,  Our  existing  emission 
standards  prohibit  crankcase  emissions 
from  all  highway  engines  except 
turbocharged  heavy-duty  diesel  engines. 
The  most  common  way  to  eliminate 
crankcase  emissions  has  been  to  vent 
the  blowby  gases  into  the  engine  air 
intake  system,  so  that  the  gases  can  be 
recombusted.  We  made  the  exception 


for  turbocharged  heavy-duty  diesel 
engines  because  of  concerns  in  the  past 
about  fouling  that  could  occur  by 
routing  the  diesel  particulates 
(including  engine  oil)  into  the 
turbocharger  and  aftercooler.  Our 
concerns  are  now  alleviated  bv  newlv 
developed  closed  crankcase  filtration 
systems,  specifically  designed  for 
turbocharged  heavy-duty  diesel  engines. 
These  new  systems  (discussed  more 
fully  in  section  III.E  and  in  Chapter  III 
of  the  draft  RIA)  are  already  required  for 
new  on-highway  diesel  engines  under 
the  EURO  III  emission  standards. 

We  are  proposing  to  eliminate  the 
exception  for  turbocharged  heavy-duty 
diesel  engines  starting  in  the  2007 
model  year.  This  is  an  environmentally 
significant  proposal  since  most  heav>'- 
duty  diesel  trucks  use  turbocharged 
engines,  and  a  single  engine  can  emit 
over  100  pounds  of  NO».  NMHC.  and 
PM  from  the  crankcase  over  the  lifetime 
of  the  engine.  We  request  comment  on 
this  proposal. 

2.  Hea\'\-Duty  Vehicle  Standards 

a.  Federal  Test  Procedure 

The  emission  standards  being 
proposed  today  for  heavy-duty  vehicles 
are  summarized  in  Table  III.C-2.  We 
have  already  proposed  that  all  complete 
heavy-duty  gasoline  vehicles,  whether 
for  transporting  passengers  or  for  work, 
be  chassis  certified  (64  FR  58472. 
October  29,  1999).  Current  federal 
regulations  do  not  require  that  complete 
diesel  vehicles  over  8,500  pounds  be 
chassis  certified,  instead  requiring 
certification  of  their  engines.  Today's 
proposal  does  not  make  changes  to 
those  requirements. 

The  Tier  2  final  rule  created  a  new 
vehicle  category  called  "medium-duty 
passenger  vehicles  "."'  These  vehicles, 
both  gasoline  and  diesel.  are  required  to 
meet  requirements  of  the  Tier  2 
program,  which  carries  with  it  a  chassis 
certification  requirement.  As  a  result, 
applicable  complete  diesel  vehicles 
must  certify  using  the  chassis 
certification  test  procedure.  Today's 
proposed  chassis  standards  for  2007  and 
later  model  year  hea\'>-duty  gasoline 
vehicles  would  apply  to  the  remaining 
(work-oriented)  complete  gasoline 
vehicles  under  14,000  pounds. 


'  Torque  is  a  measure  of  rotational  force  The 
torque  i  urve  for  an  engine  is  determined  by  an 
engine    mapping"  proe  edure  specified  in  the  Code 
of  Federal  Regulations  Ttie  intent  of  the  mapping 
proi'edure  is  to  determine  the  maximum  available 
torque  at  all  engine  speeds  The  torque  curve  is 
merely  a  graphical  representation  of  the  maximum 
torque  ai  ross  all  engine  speeds. 


"''Letters  from  Margn  Oge.  EP.^.  to  Kelly  Brown. 
Ford  .Motor  Company,  and  Samuel.  Leonard. 
General  Motors  Corp..  both  dated  September  17, 
1999;  and  letter  from  .Samuel,  Leonard.  CM.  and 
Kelly  Brown.  Ford,  to  Margo  Oge.  EP.^.  dated 
.•\ugusl  10.1999:  all  of  these  letters  are  availahlr  m 
EP.^  .Air  Docket  »A-98-32- 

'"  Medium-duty  passenger  vehicles  are  defined  as 
any  complete  vehicle  between  8.S00  and  10  (»00 


pounds  G\'WR  designed  primarily  for  the 
transportation  of  persons  The  definition 
specifically  excludes  an\  vehicle  that  (1)  has  a 
(  apacitv  of  more  than  1 2  persons  total  or.  (21  is 
designed  to  ai  conimodale  more  than  9  persons  in 
seating  rearward  of  the  drner's  seat  or.  Vi)  has  a 
(  argo  box  (e.g  .  pick-up  box  iir  bed)  of  six  feet  or 
m(jre  m  interior  length   iSee  the  Tier  2  final 
nilemaking.  bS  FK  6fi9R,  Fetiruarv  10,  20001 
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Table  III.C-2.— Proposed  2007+  Full  Useful  Life  Heavy-Duty  Vehicle  Exhaust  Emission  Standards  for 

Complete  Gasoline  Vehicles* 

[grams/mile] 


Weight  range  (GVWR) 

NOx 

NMHC 

HCHO 

PM 

8500  to  10,000  lbs  „ „ 

0.2 

04 

0  195 
0  230  ^ 

0  016 
0  021 

0  02 

10,000  to  14,000  lbs   

002 

Does  rK)t  include  medium-duty  passenger  vehicles. 


These  NOx  standards  represent  a  78 
percent  reduction  and  a  60  percent 
reduction  from  the  standards  for  8,500- 
10.000  pound  and  lO.OOtt-14.000  pound 
vehicles,  respectively,  proposed  in  the 
2004  heavy-duty  rule.  The  2004  heavy- 
duty  rule  would  require  such  vehicles  to 
meet  the  California  LEV-I  NOx 
standards  of  0.9  g/mi  and  1 .0  g/mi, 
respectively.  The  proposed  NOx 
standards  shown  in  Table  lII.C'.-2  are 
consistent  with  the  CARB  LEV-II  NOx 
standard  for  low  emission  vehicles 
(LEVs).  We  have  proposed,  and  fWRB 
has  put  into  place  in  their  LEV-II 
program,  a  slightly  higher  NOx  standard 
for  10.000  to  14,000  pound  vehicles 
because  these  vehicles  are  tested  at  a 
heavier  payload.  The  int;reased  weight 
results  in  using  more  fuel  per  mile  than 
vehicles  tested  at  lighter  payloads; 
therefore,  they  tend  to  emit  slightly 
more  grams  per  mile  than  lighter 
vehicles. '" 

The  NMHC  standards  represent  a  .30 
percent  reduction  from  the  proposetl 
2004  standards  for  8500-10.000  and 
10,01)0-14,000  pound  vehicles  The 
2004  heavy-duty  rule  would  rmjuire 
such  vehicles  to  meet  NMHC  standard 
levels  of  0.28  g/mi  and  0. 33  g/mi. 
respectively  (equal  to  the  California 
l-EV-I  nonmethane  organic  gases 
(NMOG)  standard  levels).  The  proposed 
NMHC  standards  are  consistent  with  the 
CARB  LEV-II  NMOC  standards  for  LEVs 
in  each  respective  weight  class.  The 
NMHC  standard  for  10.000-14,000 
pound  vehicles  is  higher  than  for  8..S()l)- 
10,000  pound  vehicles  for  the  same 
reason  as  stated  .ibovr  for  the  higher 
NOx  standard  for  su(  h  vehicles 

The  formaldehyde  standards  are 
comparable  in  stringency  to  the 
formaldehyde  st.iiidards  rt'(  ently 
fiii.ilized  in  the  Tier  2  rule  for  p.isscngcr 
vehicles,  thev  are  .ilso  consistent  with 
today's  proposed  engine  standards  and 
the  CARB  LI-;V  II  formaldehyde 
standards   I-'nrin.ildfhyile  is  a  ha/ardous 
air  pollutant  that  is  emitted  by  heavy- 
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duty  vehicles  and  other  mobile  sources, 
and  we  are  proposing  these 
formaldehyde  standards  to  prevent 
excessive  formaldehyde  emissions. 
These  standards  would  be  especially 
important  for  methanol-fueled  vehicles 
because  formaldehyde  is  chemically 
similar  to  methanol  and  is  one  of  the 
primary  byproducts  of  incomplete 
combustion  of  methanol.  Formaldehyde 
is  also  emitted  by  vehicles  using 
petroleum  fuels  (i.e.,  gasoline  or  diesel 
fuel),  but  to  a  lesser  degree  than  is 
typically  emitted  by  methanol-fueled 
vehicles.  We  recognize  that  petroleum- 
fueled  vehicles  able  to  meet  the 
proposed  NMHC  standards  should 
comply  with  the  formaldehyde 
standards  with  large  compliance 
margins.  Based  upon  the  analysis  of 
similar  standards  recently  finalized  for 
pas.senger  vehicles,  we  believe  that 
ff)rmaldehyde  emissions  from 
petroleum-fueled  vehicles  when 
complying  with  the  PM,  NMHC  and 
NOx  standards  should  be  as  much  as  90 
percent  below  the  standards.'''  Thus,  to 
reduce  testing  costs,  we  are  proposing  a 
provision  that  would  permit 
manufacturers  of  petroleum-fueled 
vehicles  to  demonstrate  compliance 
with  the  formaldehyde  standards  based 
on  engineering  analysis.  This  provision 
would  require  manufacturers  to  make  a 
demonstration  in  their  certification 
application  that  vehicles  having  similar 
size  and  emission  control  technohjgy 
have  been  shown  to  exhibit  compliance 
with  the  applicable  formaldehyde 
standard  for  their  full  useful  life.  This 
demonstration  would  be  similar  to  that 
recently  finalized  for  light-duty  vehicles 
to  demonstrate  (.ompliance  with  the 
Tier  2  formaldehyde  standards. 

The  PM  standard  represents  over  an 
80  percent  reduction  from  the  CARB 
LH\'-I!  LEV  (;at(>gory  PM  standard  of 
0  12  g/ini.  Note  that  the  PM  standard 
shown  in  Tabic  III.C;-2  represents  not 
only  a  stringent  PM  level,  but  a  new 
standard  for  federal  HDVs  where  none 
existed  before  The  (iaiifornid  LEV-II 
program  for  heavy-duty  vehicles,  and 
the  federal  Tier  2  standards  for  over 
8,500  pound  vehicles  designed  for 
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transporting  passengers,  both  contain 
PM  standards.  The  PM  standard 
proposed  today  is  consistent  with  the 
Tier  2  bin  8  level  of  0.02  g/mi. 

The  standards  shown  in  Table  IIl.C- 
2  are.  we  believe,  comparable  in 
stringency  to  the  proposed  diesel  and 
gasoline  engine  standards  shown  in 
Table  III.C-1.  We  request  comment  on 
this  issue,  including  any  supporting 
data.  We  also  request  comment  on  other 
possible  vehicle  exhaust  emission 
standards.  For  example,  the  CARB  LEV- 
II  IJLEV  standards  are  identical  in  NOx 
levels,  but  have  NMOG  levels  of  0.143 
and  0.167  g/mi  for  8,500  to  10.000 
pound  and  10.000  to  14,000  pound 
vehicles,  respectively.  We  request 
comment  on  whether  these  standards 
(0.143  and  0.167  g/mi  NMHC  for  8,500 
to  10,000  pound  and  10,000  to  14,000 
pound  vehicles,  respectively),  or  lower 
standards,  may  be  more  appropriate 
emission  standards.  We  also  request 
comment  on  whether  we  should  instead 
include  a  40  percent/60  percent  split  of 
standards  at  the  LEV-II  LEV  and  IJLEV 
levels,  respectivelv.  To  clarify,  the 
CARB  LEV-II  program  requires  a 
compliance  split  of  vehicles  certified  to 
the  LEV  versus  the  ULEV  levels:  that 
split  is  40  percent  LEV  and  60  percent 
IJLEV.  We  request  comment  on  whether 
we  should  employ  such  a  split. 

We  are  not  proposing  a  phase-in  for 
the  HDV  standards.  As  proposed,  the 
HDV  standards  would  apply  only  to 
complete  gasoline  vehicles,  consistent 
with  our  current  regulations.  We  believe 
that  emission  control  technology  for 
gasoline  engines  is  in  an  advanced 
enough  state  to  justify  a  simple 
implementation  requirement  in  the  2007 
model  year.  However,  please  refer  to 
section  III.D  2,  below,  for  a  discussion  of 
the  appropriate  implementation 
schedule  associated  with  these 
proposed  standards,  and  the 
relationship  between  today's  proposed 
implementation  and  the  implementation 
of  the  proposed  2004  emission 
standards.  We  believe  that  our  proposed 
implementation  schedule  provides 
consistency  with  our  Tier  2  standards 
and  our  exptH;tation  of  probable 
certification  levels  for  similarly  sized 
light-duty  trucks  and  medium-duty 
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passenger  vehicles.  Although  these 
vehicles  are  allowed  to  certif>'  at  fairly 
high  emission  levels  under  the  Tier  2 
bin  structure,  we  believe  that  Tier  2 
gasoline  applications  will  be  designed 
to  certify  to  standards  of  0.20  g/mi  NOx 
and  0.09  g/mi  NMHC  by  the  2007  model 
year,  and  possibly  lower  to  allow  for 
diesels  certifying  in  higher  emission 
bins  within  the  NOx  averaging  scheme. 
This  makes  the  proposed  HDV 
standards  and  associated  phase-in 
consistent  with  Tier  2.  We  request 
comment  on  the  appropriateness  of  not 
having  a  phase-in  associated  with  the 
vehicle  standards.  We  also  request 
comment  on  possible  alternative  phase- 
ins  for  the  proposed  gasoline  vehicle 
standards,  such  as  a  phase-in  consistent 
with  the  proposed  phase-in  for  diesel 
engine  standards  shown  in  Table  III.C- 
1,  or  a  phase-in  consistent  with  that 
used  for  heavy  light-duty  trucks  and 
medium-duty  passenger  vehicles  under 
the  light-duty  highway  Tier  2  program. 

Consistent  witn  current  regulations, 
we  are  not  proposing  to  allow  complete 
heavy-duty  diesel  vehicles  to  certifi,'  to 
the  heavy-duty  vehicle  standards. 
Instead,  manufacturers  would  be 
required  to  certify  the  engines  intended 
for  such  vehicles  to  the  engine 
standards  shown  in  Table  III.C-1. 
However,  we  request  comment  on 
whether  complete  heavy-duty  diesel 
vehicles  should  be  allowed,  or  perhaps 
should  be  required,  to  certify  to  the 
vehicle  standards.  Any  comments  on 
this  topic  should  also  address  whether 
a  phase-in.  consistent  with  the  phase-in 
of  engine  standards,  would  be 
appropriate. 

The  specifics  of  the  Averaging. 
Banking,  and  Trading  program 
associated  with  today's  proposed 
standards  are  discussed  in  section  VII  of 
this  document.  The  reader  should  refei 
to  that  section  for  more  details. 

We  request  cornment  on  the  feasibility 
and  appropriateness  of  the  proposed 
standards  for  heav)'-duty  complete 
vehicles  shown  in  Table  lII.C-2. 


appropriate  SFTP  levels  for  heavy-duty 
vehicles  along  with  supporting  data. 

3.  Heavy-Duty  Evaporative  Emission 
Standards 

We  are  proposing  new  evaporative 
emission  standards  for  heavy-duty 
vehicles  and  engines.  The  proposed 
standards  are  shown  in  Table  III.C-3. 
These  standards  would  apply  to  heavy- 
duty  gasoline-fueled  vehicles  and 
engines,  and  methanol-fueled  heavA,'- 
duty  vehicles  and  engines.  Consistent 
with  existing  standards,  only  the 
standard  for  the  three  day  diurnal  test 
sequence  would  apply  to  liquid 
petroleum  gas  (LPG)  fueled  and  natural 
gas  fueled  HDVs. 

Table  III. C-3.— Proposed  Heavy- 
Duty  Evaporative  Emission 
Standards* 

[Grams  per  test] 


Category 

3  day  di- 
urnal + 
hot  soak 

Supple- 
mental 2 
day  diur- 
nal -^  hot 
soak" 

8.500-14,000  lbs    

>14,000  lbs  

1.4 

1.9 

1  75 
2.3 

■  Proposed  to  be  implemented  on  the  same 
schedule  as  the  proposed  gasoline  engine  and 
vehicle  exhaust  emission  standards  shown  in 
Tables  III.C-1  and  III.C-2.  These  proposed 
standards  would  not  apply  to  medium-duty 
passenger  vehicles,  and  would  not  apply  to 
diesel  fueled  vehicles. 

"'Does  not  apply  to  LPG  or  natural  gas 
fueled  HDVs 

These  proposed  standards  represent 
more  than  a  50  percent  reduction  in  the 
numerical  standards  as  they  exist  today. 
The  2004  heavy-duty  rule  (64  FR  58472, 
October  29.  1999)  proposed  no  changes 
to  the  numerical  value  of  the  standard, 
but  it  did  propose  new  evaporative 
emission  test  procedures  for  heavy-duty 
complete  gasoline  vehicles.""  Those  test 
procedures  would  effectively  increase 
the  stringency  of  the  standards,  even 
though  the  numerical  value  was  not 
proposed  to  change.  For  establishing 


h.  Supplemental  Federal  Test  Procedure     evaporative  emission  levels  from 

We  are  not  proposing  new 
supplemental  FTP  (SFTP)  standards  for 
heavy-duty  vehicles.  The  SFTP 
standards  control  off-cycle  emissions  in 
a  manner  analogous  to  the  NTE 
requirements  for  engines.  We  believe 
that  the  SFTP  standards  are  an 
important  part  of  our  light-duty  program 
just  as  we  believe  the  NTE  requirements 
will  be  an  important  part  of  our  heavy- 
duty  diesel  engine  program.  Although 
we  are  not  proposing  SFTP  standards 
for  heavy-duty  vehicles,  we  intend  to  do 
so  via  a  separate  rulemaking.  We  request 
comment  on  such  an  approach,  and  on 


""The  proposed  test  procedum  changes  sought  to 
(  odify  a  t  ommonly  appro\  pd  waiver  alluwing 
heavy-dutv  gasoline  vehicles  to  use  the  light-diitv 
driving  ovcle  for  demonstrating  evaporatiM- 
emission  compliance.  The  urban  dynamumeter 
driving  schedule  (l.'DDS)  used  for  heavy-duty 
vehicles  is  somewhat  shorter  than  thai  used  for 
light-duty  vehicles,  both  in  terms  of  mileage 
covered  and  minutes  driven.  This  results  in 
lonsiderablv  less  time  for  canister  purge  under  the 
heavy-dutv  procedure  than  under  the  light-duty 
procedure  We  recognize  this  discrepanrv  and  have 
roulinelv  provided  waivers  under  the  enhani  ed 
evaporative  program  that  allow  the  use  of  the  light- 
duty  procedures  for  heavy-dut\  certification  testing 
We  do  not  believe  that  this  approach  impacts  the 
stringency  of  the  standards.  Further,  it  is  consistent 
with  CARBs  treatment  of  equivalent  vehicles. 


complete  heavy-duty  vehicles,  the 
standards  shown  in  Table  III.C-3 
presume  the  test  procedures  proposed 
in  the  2004  heavy-duty  rule. 

The  proposed  standards  for  8.500  to 
14,000  pound  vehicles  are  consistent 
with  the  Tier  2  standards  for  medium- 
duty  passenger  vehicles  (MDPV). 
MDPVs  are  of  consistent  size  and  have 
essentially  identical  evaporative 
emission  control  systems  as  the 
remaining  work-oriented  HDVs  in  the 
8,500  to  10,000  pound  weight  range. 
Therefore,  the  evaporative  emission 
standards  should  be  equivalent.  We  are 
proposing  those  same  standards  for  the 
10,000  to  14,000  pound  HDVs  because, 
historically,  the  evaporative  emission 
standards  have  been  consistent 
throughout  the  8.500  to  14.000  pound 
weight  range.  We  believe  that  the  HDVs 
in  the  10,000  to  14,000  pound  range  are 
essentially  equivalent  in  evaporative 
emission  control  system  design  as  the 
lighter  HDVs:  therefore,  continuing  this 
historical  approach  is  appropriate. 

We  are  proposing  sligntly  higher 
evaporative  emission  standards  for  the 
over  14,000  pound  HDVs  because  of 
their  slightly  larger  fuel  tanks  and 
vehicle  sizes.  This  is  consistent  with 
past  evaporative  emission  standards. 
The  levels  chosen  for  the  over  14.000 
pound  HDVs  maintains  the  same  ratio 
relative  to  the  8,500  to  14.000  pound 
HDVs  as  exists  with  current  evaporative 
standards.  To  clarify,  the  current 
standards  for  the  3  day  diurnal  test  are 
3  and  4  grams/test  for  the  8,500  to 
14,000  and  the  over  14.000  pound 
categories,  respectively.  The  ratio  of  3:4 
is  maintained  for  the  proposed  2007 
standards.  1.4:1.9. 

The  proposed  standards  levels  are 
slightly  higher  than  the  California  LEV- 
II  standards  levels.  The  California 
standards  levels  are  1.0  and  1.25  for  the 
3-day  and  the  2-day  tests,  respectively. 
We  believe  that  our  standards  are 
appropriate  for  federal  vehicles  certified 
on  the  higher-volatility  federal  test  fuel. 

We  are  proposing  that  the  proposed 
evaporative  emission  standards  be 
implemented  on  the  same  schedule  as 
the  proposed  gasoline  engine  and 
vehicle  exhaust  standards  shown  in 
Tables  III.C-1  and  III.C-2.  We  request 
comment  on  this  proposal.  Also,  we  are 
proposing  the  revised  durability 
provisions  finalized  in  the  Tier  2 
rulemaking,  which  require  durability 
demonstration  using  fuel  containing  at 
least  10  percent  alcohol.  Alcohol  can 
break  down  the  materials  used  in 
evaporative  emission  control  systems. 
Therefore,  a  worst  case  durability 
demonstration  would  include  a  worst 
case  alcohol  level  in  the  fuel  (10 
percent)  as  some  areas  of  the  country' 
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u.se  dkiuhul  fuels  to  improve  their  air 
quality  We  request  comment  on 
extending  this  durability  provision  to 
HDVs 

We  request  tionunent  on  the  feasibility 
and  appropriateness  of  the  proposed 
evaporative  emission  standards  shown 
in  Table  IILC-:!. 

D  Stanciards  Implementation  Issues 

1.  Alternative  Approach  to  Phase-In 

Although  we  are  proposing  the 
standards  and  diesel  phase-ins  shown  in 
Section  III.C",  we  request  comment  on 
the  possibility  of  structuring  the 
proposed  diesel  engine  standards  as  a 
"declining"  standard  rather  than  the 
standard  level  "phase-in"  being 
proposed.  Under  such  an  approach,  the 
final  NCK  and  NMHC  standards  of  0.20 
and  0.14  g/hhp-hr  would  be  achieved 
via  a  ramping  down  of  the  standards 
from  the  NOy  and  NMHC  levels 
assumed  under  the  2004  NMHC+NOx 
standard  (i.e..  2.0  g  NOy  and  0.5  g 
NHMC!)  to  the  final  levels  provided  it 
ilid  not  compromise  the  air  quality 
benefits  in  any  given  year.  Such  a 
d»K:lining  standard  would  result  in  2007 
standards  for  all  engines  lower  than  the 
2004  standards,  but  not  as  low  as 
totlay's  proposed  standards  The  2008 
standards  for  all  engines  would  then  be 
lower  than  the  2007  standards,  and  the 
200'i  standards  for  all  engines  would  be 
lower  than  the  2008  standards.  In  2010. 
the  standards  would  become  0.20  g/bhr- 
hr  NOx  and  0.14  g/bhp-hr  NMHC. 

I'nder  such  a  declining  standard 
approach,  an  engine  manufacturer 
would  probably  have  to  redesign  most, 
if  not  all,  of  its  engines  to  reductf  their 
emissions  from  the  2004  standard  levels 
to  the  2007  model  year  declining 
standard  levels.  In  contrast,  under  the 
proposed  approach.  25  percent  of  an 
engine  manufacturer's  engines  would 
have  to  certify  to  the  0.20/0.14  g/bhp-hr 
standards.  Although  the  phase-in  levels 
would  be  more  stringent,  the 
manufacturer  would  have  to  redesign 
only  that  25  percent  of  its  engines 
during  the  2007  model  year.  The  same 
would  be  true  for  the  ensuing  years. 
Under  the  declining  standard  approach, 
some  level  of  redesign  would  probably 
have  to  be  done  on  every  engine  in 
every  year  to  meet  the  declining 
standard  unless  a  manufacturer  had 
extensive  ABT  credits  at  its  dispo.sal  to 
apply  against  the  standard.  Under  the 
phase-in,  each  new  model  year  would 
entail  a  redesign  of  only  25  percent  of 
a  manufacturer's  engines.  In  the  end, 
both  approaches  result  in  the  entire  Heet 
meeting  the  proposed  standard  levels  in 
2010,  but  both  achieve  that  in  different 
ways. 


We  request  comment  on  this 
declining  standard  approach  for  the 
diesel  engine  standards.  We  also  request 
suggestions  on  appropriate  declining 
standards  for  each  model  year  that 
would  result  in  stringency  levels  and 
emission  reductions  consistent  with 
those  of  the  proposed  phase-in 
approach 

We  also  request  comment  on  the 
possibility  of  structuring  the  phase-in  of 
the  proposed  diesel  engine  standards  as 
a  "cumulative  "  phase-in  rather  than  the 
25-50-75-100  percent  phase-in  being 
proposed.  Under  such  an  approach,  a 
manufacturer  could  phase-in 
compliance  with  the  proposed 
standards  in  whatever  percentages  were 
most  beneficial  to  that  manufacturer, 
provided  the  cumulative  total  in  each 
year  met  or  exceeded  the  cumulative 
total  of  the  proposed  phase-in.  Whatever 
the  phase-in  schedule  chosen  by  the 
manufacturer,  all  of  its  engines  sold  in 
model  year  2010  would  be  required  to 
demonstrate  compliance  with  the 
proposed  standards.  For  example,  a 
manufacturer  could  pha.so-in  its  engines 
according  to  a  schedule  of  50-50-50- 
100  percent,  or  .15-50-65-100  percent. 
or  30-«0-(iO-100.  etc.  Note  that  the 
cumulative  percentages  would  have  to 
b(>  based  on  cumulative  engine  sales  to 
avoid  the  possibility  that  variations  in 
market  conditions  would  not 
compromise  air  quality  btmefits.  We 
b«?lieve  that  such  a  phase-in  could 
provide  manufacturers  with  more 
flexibility  in  product  planning  while 
possibly  enhancing  the  air  quality 
benefits  of  the  proposed  standards 
because  some  manufacturers  may 
<i(:celerate  their  phase-in.  Manufacturers 
should  indicate  their  interest  in  such  an 
approach  in  their  comments  and  should 
indicate  how  they  might  utilize  it. 

2.  Implementation  Schedule  for 
CJasoline  Engine  and  Vehicle  Standards 

Th(!  October  1999  proposal  of  new 
heavy-duty  engine  and  vehicle 
standards  included  revised  standards 
for  gasoline  heavy-duty  engines  and 
vehicles  (64  FR  58472,  October  29, 
1999)  These  standards  were  proposed 
to  take  effect  in  the  2004  model  year. 
C^omnienters  on  that  proposal  raised 
concerns  that  these  standards  could  not 
take  effect  until  model  year  2005  or  later 
because  of  the  applicability  of  Clean  Air 
Act  section  202(a)(3)(C)  to  these  engines 
and  vehicles.  Those  commenters  argued 
that  this  provision  requires  4  years  of 
implementation  leadtime  following  the 
promulgation  of  new  or  revised 
standards,  and  that  these  standards  had 
not  been  promulgated  in  a  final  rule  in 
time  to  satisfy  this  leadtime  provision. 
Wo  are  still  in  the  process  of  finalizing 


this  rule  and  so  at  this  time  we  are  not 
able  to  announce  the  outcome  of  the 
leadtime  issue.  However,  we  do  expect 
that,  should  the  gasoline  engine  and 
vehicle  standards  be  delayed  to  model 
year  2005,  the  standards  being  proposed 
today  for  gasoline  engines  and  vehicles 
would  first  apply  in  model  year  2008, 
rather  than  2007,  due  to  another  part  of 
the  Clean  Air  Act  section  202(a)(3)(C) 
provision  that  requires  3  model  years  of 
stability  between  changed  standards. 
We  invite  comment  on  the 
appropriateness  of  this  expectation  and 
on  any  issues  that  might  arise  in 
connection  with  the  model  year  2008 
implementation  schedule. 

E.  Feasibility'  of  the  Proposed  S'ew 
Standards 

For  more  detail  on  the  arguments 
supporting  our  assessment  of  the 
technological  feasibility  of  today's 
proposed  standards,  please  refer  to  the 
Draft  RIA  in  the  docket  for  this  rule  The 
following  discussion  summarizes  the 
more  detailed  discussion  found  in  the 
Draft  RIA. 

1.  Feasibility  of  Stringent  Standards  for 
Heavy-Duty  Diesel 

Diesel  engines  have  made  great 
progress  in  lowering  engine-out 
emissions  from  6.0  g/bhp-hr  NO\  and 
0.6  g/bhp-hr  PM  in  1990  to  4.0  g/bhp- 
hr  NOx  and  0.1  g/bhp-hr  PM  in  1999. 
These  reductions  came  initially  with 
improvements  to  combustion  and  fuel 
systems.  Introduction  of  electronic  fuel 
systems  in  the  early  1990s  allowed 
lower  NOx  and  PM  levels  without 
sacrificing  fuel  economy.  This, 
combined  with  increasing  fuel  injection 
pressures,  has  been  the  primary' 
technology  that  has  allowed  emission 
levels  to  be  reduced  to  current  1999 
levels.  Further  engine-out  NOx 
reductions  to  the  levels  necessary  to 
comply  with  the  2004  standard  of  2.5 
g/bhp-hr  NOx+NMHC  will  come 
primarily  from  the  addition  of  cooled 
EGR. 

Engine  out  emission  reductions 
beyond  the  2.5  g/bhp-hr  level  are 
expected  with  low  sulfur  fuel  and  more 
experience  with  cooled  EGR  systems. 
Low  sulfur  fuel  will  allow  more  EGR  to 
be  used  at  lower  temperatures  because 
of  the  reduced  threat  of  sulfuric  acid 
formation.  In  addition,  recirculating  the 
exhaust  gases  from  downstream  of  a  PM 
trap  may  allow  different  EGR  pumping 
configurations  to  be  feasible.  Such 
pumping  configurations  could  provide  a 
better  NOx/fuel  consumption  tradeoff. 

These  potential  engine-out  emission 
reductions  are  expected  to  be  modest 
and  are  not  expected  to  be  sufficient  to 
meet  the  emission  standards  proposed 
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today.  However,  they  would  allow 
greater  flexibility  in  choosing  the 
combination  of  technologies  used  to 
meet  the  proposed  emission  standards. 
With  lower  engine-out  emissions,  it 
might  be  most  cost  effective  to  use 
smaller  and  less  expensive  exhaust 
emission  control  devices,  for  instance. 
Also,  the  combination  of  engine-out  and 
exhaust  emission  control  could  be 
chosen  for  the  best  fuel  economy.  The 
fuel  economy  trade-offs  between  lower 
engine-out  emissions  and  more  effective 
exhaust  emission  control  might  be  such 
that  a  combination  of  the  two  methods 
provide  fuel  economy  that  is  better  than 
either  method  on  its  own.  As  a  result, 
additional  engine-out  emission 
reductions  are  expected  to  add 
additional  flexibility  in  combination 
with  exhaust  emission  control  in  jointly 
optimizing  costs,  fuel  economy,  and 
emissions. 

a.  Meeting  the  Proposed  PM  Standard 

Diesel  PM  consists  of  three  primary 
constituents:  unburned  carbon  particles, 
which  make  up  the  largest  portion  of  the 
total  PM;  the  soluble  organic  fraction 
(SOF),  which  consists  of  unburned 
hydrocarbons  that  have  condensed  into 
liquid  droplets  or  have  condensed  onto 
unburned  carbon  particles;  and  sulfates, 
which  result  from  oxidation  of  fuel 
borne  sulfur  in  the  engine's  exhaust. 

Several  exhaust  emission  control 
devices  have  been  developed  to  control 
harmful  diesel  PM  constituents — the 
diesel  oxidation  catalyst  (DOC),  and  the 
many  forms  of  particulate  filters,  or 
traps.  DOCs  have  been  shown  to  be 
durable  in  use.  but  they  effectively 
control  only  the  SOF  portion  of  the  total 
PM  which,  especially  on  today's 
engines,  constitutes  only  around  10  to 
30  percent  of  the  total  PM.  Therefore, 
the  DOC  does  not  address  our  PM 
concerns  sufficiently. 

At  this  time,  only  the  PM  trap  is 
capable  of  providing  the  level  of  control 
sought  by  today's  proposed  PM 
standards.  In  the  past,  the  PM  trap  has 
demonstrated  highly  efficient  trapping 
efficiency,  but  regeneration  of  the 
collected  PM  has  been  a  serious 
challenge.  The  PM  trap  works  by 
passing  the  exhaust  through  a  ceramic 
or  metallic  filter  to  collect  the  PM.  The 
collected  PM.  mostly  carbon  particles 
but  also  the  SOF  portion,  must  then  be 
burned  off  the  filter  before  the  filter 
becomes  plugged.  This  burning  off  of 
collected  PM  is  referred  to  as 
"regeneration,"  and  can  occur  either: 

•  on  a  periodic  basis  by  using  base 
metal  catalysts  or  an  active  regeneration 
system  such  as  an  electrical  heater,  a 
fuel  burner,  or  a  microwave  heater;  or. 


•  on  a  continuous  basis  by  using 
precious  metal  catalysts, 

Uncatalyzed  diesel  particulate  traps 
demonstrated  high  PM  trapping 
efficiencies  many  years  ago,  but  the 
level  of  the  PM  standard  was  such  that 
it  could  be  met  through  less  costly  'in- 
cylinder"  control  techniques.  Also,  the 
regeneration  characteristics  were  not 
dependable.  As  a  result,  some  systems 
employed  electrical  heaters  or  fuel 
burners  to  improve  upon  regeneration, 
but  these  complicated  the  system  design 
and  still  could  not  provide  the 
durability  and  dependability  required 
for  HD  diesel  applications. 

We  believe  the  most  desirable  PM 
trap,  and  the  type  of  trap  that  will  prove 
to  be  the  industry's  technology  of 
choice,  is  one  capable  of  regenerating  on 
an  essentially  continuous  basis.  We  also 
believe  that  such  traps  are  the  most 
promising  for  enabling  very  low  PM 
emissions  because: 

•  They  are  highly  efficient  at  trapping 
all  forms  of  diesel  PM; 

•  They  employ  precious  metals  to 
reduce  the  temperature  at  which 
regeneration  occius,  thereby  allowing 
for  passive  regeneration  under  normal 
operating  conditions  typical  of  a  diesel 
engine:**' 

•  Because  they  regenerate 
continuously,  they  have  lower  average 
backpressure  thereby  reducing  potential 
fuel  economy  impacts:  and, 

•  Because  of  their  passive 
regeneration  characteristics,  they  need 
no  extra  burners  or  heaters  like  would 
be  required  by  an  active  regeneration 
system  thereby  reducing  potential  fuel 
economy  impacts. 

These  catalyzed  PM  traps  are  able  to 
provide  in  excess  of  90  percent  control 
of  diesel  PM,  However,  as  discussed  in 
detail  in  the  Draft  RIA,  the  catalyzed  PM 
trap  cannot  regenerate  properly  with 
current  fuel  sulfur  levels  as  such  sulfur 
levels  inhibit  the  NO  to  NO;  reaction  to 
the  point  of  stopping  trap 
regeneration."-^  Also,  because  SO:  is  so 
readily  oxidized  to  SO<,  very  low  PM 
standards  cannot  be  achieved  with 
current  sulfur  levels  because  of  the 


•"  Fur  PM  trap  regeneration  without  precious 
metals,  temperatures  in  excess  of  650"C  must  be 
obtained   .^t  such  high  temperatures.  cart)on  will 
burn  provided  sufficient  oxvgen  is  present. 
However,  although  the  largest  heavy-duty  diesels 
may  achieve  temperatures  of  e.'jO'C  under  some 
operating  conditions,  smaller  diesel  engines, 
particularlv  light-duty  and  light  heavy-duty  diesel 
engines,  will  rarely  achieve  such  high  temperatures 
For  example,  exhaust  temperatures  on  the  HDE 
Federal  Test  Procedure  cycle  typically  range  from 
100  (.'  to  450  C.  Precious  metal  catalyzed  traps  use 
platinum  to  oxidize  NO  in  the  exhaust  to  NO;, 
which  is  capable  of  oxidizing  carbon  at 
temperatures  as  low  as  250°C  to  300'C. 

"-Cooper  and  Tlioss.  |ohnson  Matthe>  .  .S.AE 
890404. 


resultant  increase  in  sulfate  PM 
emissions."^ 

More  than  one  exhaust  emission 
control  manufacturer  is  known  to  be 
developing  these  precious  metal 
catalyzed,  passively  regenerating  PM 
traps  and  to  have  them  in  broad  field 
test  programs  in  areas  where  low  sulfur 
diesel  fuel  is  currently  available.  In  field 
trials,  they  have  demonstrated  highly 
efficient  PM  control  and  promising 
durability  with  some  units 
accumulating  in  excess  of  360,000  miles 
of  field  use.'"'  The  experience  gained  in 
these  field  tests  also  helps  to  clarify  the 
need  for  very  low  sulfur  diesel  fuel.  In 
Sweden  and  some  European  city  centers 
where  below  10  ppm  diesel  fuel  sulfur 
is  readily  available,  more  than  3,000 
catalyzed  diesel  particulate  filters  have 
been  introduced  into  retrofit 
applications  without  a  single  failure. 
The  field  experience  in  areas  where 
sulfur  is  capped  at  50  ppm  has  been  less 
definitive.  In  regions  without  extended 
periods  of  cold  ambient  conditions, 
such  as  the  United  Kingdom,  field  tests 
on  50  ppm  cap  low  sulfur  fuel  have 
been  extremely  positive,  matching  the 
success  at,  10  ppm.  However,  field  tests 
in  Finland  where  colder  winter 
conditions  are  sometimes  encountered 
(similar  to  northern  parts  of  the  United 
States)  have  revealed  a  failure  rate  of  10 
percent.  This  10  percent  failure  rate  has 
been  attributed  to  insufficient  trap 
regeneration  due  to  fuel  sulfur  in 
combination  with  low  ambient 
temperatures."'"'  As  the  ambient 
conditions  in  Sweden  are  expected  to  be 
no  less  harsh  than  Finland,  we  are  left 
to  conclude  that  the  increased  failure 
rates  noted  here  are  due  to  the  higher 
fuel  sulfur  level  in  a  50  ppm  cap  fuel 
versus  a  10  ppm  cap  fuel.  From  these 
results,  we  can  also  theorize  that  lighter 
applications  (such  as  large  pick-up 
trucks  and  other  light  heavy-duty 
applications),  having  lower  exhaust 
temperatures  than  heavier  applications, 
may  experience  similar  results  and 
would,  therefore,  need  very  low  sulfur 
fuel.  These  results  are  understood  to  be 
due  to  the  effect  of  sulfur  on  the  trap's 
ability  to  create  sufficient  NO:  to  carry 
out  proper  trap  regeneration.  Without 
the  NO:,  the  trap  continues  to  trap  at 
high  efficiency,  but  it  is  unable  to 
oxidize,  or  regenerate,  the  trapped  PM. 
The  possible  result  is  a  plugged  trap. 

Diesel  particulate  traps  reduce 
particulate  matter  (PM)  by  capturing 
and  burning  particles.  Ninety  percent  of 


"^  .See  the  Draft  Rl,^  for  more  detail  on  the 
reUtion.ship  of  fuel  sulfur  to  sulfate  make. 
"••.■Mlansson.  et  at..  S.^E  2000-4)1-0480 
"'Letter  from  Dr  Barr\  (Jooper  lo  Don  I.i.pinski 
US  EP,\,  EPA  Docket  .A-99-Ob. 
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the  PM  mass  resides  in  particle  sizes 
that  are  less  than  1000  nanometers  (nm) 
in  diameter,  and  half  of  these  particles 
are  less  than  200  nm.  Fortunately.  PM 
traps  have  very  high  particle  capture 
efficiencies.  PM  less  than  200  nm  is 
captured  efficiently  by  diffusion  onto 
surfaces  within  the  trap  walls.  Larger 
particles  are  captured  primarily  by 
inertial  impaction  onto  surfaces  due  to 
the  tortuous  path  that  exhaust  gas  must 
take  to  pass  through  the  porous  trap 
walls.  Capture  efficiency  for  elemental 
carbon  (soot)  and  metallic  ash  is  nearly 
100  percent;  therefore,  significant  PM 
can  only  form  downstream  of  the  trap. 
Volatile  PM  forms  from  sulfate  or 
organic  vapors  via  nucleation, 
condensation,  and/or  adsorption  during 
initial  dilution  of  raw  exhaust  into  the 
atmosphere.  Kleeman.""  et.  al..  and 
Kittelson,*^  et.  al..  independently 
demonstrated  that  these  volatile 
particles  reside  in  the  ultra-fine  PM 
range  (i.e.  <100  nm  range). 

Modem  catalyzed  PM  traps  have  been 
shown  to  be  very  effective  at  reducing 
PM  mass.  In  addition,  they  can 
significantly  reduce  the  overall  number 
of  emitted  particles  when  operated  on 
low  sulfur  fuel.  Hawker,  et  al..  found 
that  a  modern  catalyzed  PM  trap 
reduced  particle  count  by  over  95 
percent,  including  ultrafme  particles  (< 
50  nm)  at  most  of  the  tested  conditions 
The  lowest  observed  efficiency  in 
reducing  particle  number  was  86 
percent.  No  generation  of  particles  by 
the  PM  trap  was  observed  under  any 
tested  conditions.""  Kittelson.  et  al.. 
confirmed  that  ultrafine  particles  can  be 
reduced  by  a  factor  of  ten  by  oxidizing 
volatile  organics,  and  by  an  additional 
factor  of  ten  by  reducing  sulfur  in  the 
fuel.  Catalyzed  PM  traps  efficiently 
oxidize  nearly  all  of  the  volatile  organic 
PM  precursors,  and  elimination  of  as 
much  fuel  sulfur  as  possible  will 
dramatically  reduce  the  number  of 
ultrafine  PM  emitted  from  diesel 
engines.  Therefore,  the  combination  of 
PM  traps  with  low  sulfur  fuel  is 
expected  to  result  in  a  very  large 
reduction  in  PM  mass,  and  ultrafine 


»••  KlfHiiian.  M  1  ,  Si  hdinT.  I  I  .  Cass.  G  R  ,  2(KH). 
Size  anil  Composition  Distrihution  of  Kini' 
ParHrulali-  Matt»r  KinittHd  From  Motor  VBhir.los. 
Envirunmttiital  .Scieni.e  aiiii  Tt«:hnolony.  Vol.  34. 
No   7 

"'  Kittelson.  n  B  .  2(HM).  I'rRsentation  on  Fu«l  and 
l.ubti  Oil  Sulfer  ami  Oxuli/.iiiK  .^ft^Irt^«almlJnt 
.SvstHm  Effects  on  Nano  partn  le  Kinissions  from 
Diesel  Ennines   I'resHiileil  in  United  Kiiiniloin  .^pril 
1.;.  i(K)0 

'"HawlkHf.  P  .  Bl  al  .  Effect  of  a  Continuouslv 
Kexeneraling  Diesel  I'artirulate  Kilter  on  Non 
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particles  will  be  almost  completely 
eliminated. 

Now  that  greater  than  90  percent 
effective  PM  emission  control  has  been 
demonstrated,  focus  has  turned  to 
bringing  PM  exhaust  emission  control  to 
market.  One  of  the  drivers  is  the  Euro 
IV  PM  standard  set  to  become  effective 
in  2005.8"  jhis  standard  sets  a  PM  trap 
forcing  emission  target.  In  anticipation 
of  the  2005  introduction  date,  fteld  tests 
are  already  underway  in  several 
countries  with  catalyzed  particulate 
Alters.  We  believe  the  experience  gained 
in  Europe  with  these  technologies  will 
coincide  well  with  the  emission 
standards  in  this  proposal.  The  timing 
of  today's  proposal  harmonizes  the 
heavy-duty  highway  PM  technologies 
with  those  expected  to  be  used  to  meet 
the  light-duty  highway  Tier  2  standards. 
Our  own  testing  with  fuel  sulfur  levels 
below  10  ppm  shows  that  these  systems 
are  viable.""  With  this  level  of  effort 
already  under  way.  we  believe  that  the 
proposed  PM  standards  which  would 
require  a  90  percent  reduction  in  the 
mass  of  particulate  emissions  could  be 
met  provided  low  sulfur  fuel  is  made 
available 

The  data  currently  available  show  that 
catalyzed  particulate  filters  can  provide 
significant  reductions  in  PM.  Catalyzed 
particulate  filters,  in  conjunction  with 
low  sulfur  fuel,  have  been  shown  to  be 
more  than  90  percent  efficient  over  the 
FTP  and  at  most  supplemental  steady- 
state  modes Z^'  However,  with  the 
application  of  exhaust  emission  control 
technology  and  depending  on  the  sulfur 
level  of  the  fuel,  there  is  the  potential 
for  sulfate  production  during  some 
operating  modes  covered  by  the  NTE 
and  the  supplemental  steady-state  test. 
We  believe  that,  with  the  15  ppm  diesel 
sulfur  level  proposed  today,  the  NTE 
and  the  supplemental  steady-state  test, 
as  proposed  in  the  2004  heavy-duty 
rule,  would  be  feasible.  This  belief,  as 
discussed  in  greater  detail  in  the  draft 
RIA.  is  supported  by  data  generated  as 
part  of  the  Diesel  Emission  Control 
Sulfur  Effects  (DECSE)  test  program."'^ 
We  request  comment  and  relevant  data 
on  this  issue. 


"The  Euro  IV  standards  are  2  6  g/hp-hr  NOx  and 
0.015  g/hphr  PM 

"' Memorandum  from  (Charles  .Schenk,  EPA.  to 
Air  D<jckol  A-99-Ofe.    Summarv  of  EPA  PM 
Effu  lem  V  Data.'  May  8.  2000 

"'  Demonstration  of  Advanced  Emission  Control 
Tei  hnolo(jies  Enablinx  Diesel  Powered  Heavv-Dutv 
Ennines  to  .^chleve  Low  Emission  Levels^ 
Manufai  turers  of  Emissions  Controls  Association, 
lune  ItW 

"Diesel  Emission  Control  Sulfur  Effects  jDECSEI 
Pronram— Phase  II  Interim  Data  Report  No  4,  Diest^l 
Partii  ulate  Fillers — Final  Report.  lanuarv  2(KX). 
FableCl.  www  ott  iloe  ^ov'de*.se 


We  request  comment  on  the  potential 
need  to  remove,  clean,  and  reverse  these 
traps  at  regular  intervals  to  remove  ash 
build-up  resulting  from  engine  oil. 
Small  amounts  of  oil  can  enter  the 
exhaust  via  the  combustion  chamber 
(past  the  pistons,  rings  and  valve  seals), 
and  via  the  crankcase  ventilation 
system.  This  can  lead  to  ash  build-up. 
primarily  as  a  result  of  the  metallic  oil 
additives  used  to  provide  pH  control. 
Such  pH  control  is  necessary,  in  part,  to 
neutralize  sulfuric  acid  produced  as  a 
byproduct  of  burning  fuel  containing 
sulfur.  However,  with  reduced  fuel 
sulfur,  these  oil  additives  could  be 
reduced,  thereby  reducing  the  rate  of 
ash  build-up  and  lengthening  any 
potential  cleaning  intervals.  It  may  also 
be  possible  to  use  oil  additives  that  are 
less  prone  to  ash  formation  to  reduce 
the  need  for  periodic  maintenance.  We 
believe  that  catalyzed  PM  traps  should 
be  able  to  meet  the  required  emissions 
reduction  goals  over  their  useful  life 
vdth  minimal  maintenance. 
Nonetheless,  we  request  comment  on 
the  appropriate  minimum  allowable 
maintenance  interval  for  PM  traps. 
Commenters  should  consider  whether 
the  maintenance  interval  should  include 
design  provisions  to  ensure  quick  and 
easy  maintenance  and  should  make 
suggestions  for  how  performance  of  the 
maintenance  by  the  owner  would  be 
ensured. 

b.  Meeting  the  Proposed  NOx  Standard 

The  NOx  standard  proposed  today 
requires  approximately  a  90  percent 
reduction  in  NOx  emissions  beyond  the 
levels  expected  from  the  2004  emission 
standards.  Historically,  catalytic 
reduction  of  NOx  emissions  in  the 
oxygen-rich  environment  typical  of 
diesel  exhaust  has  been  difficult 
because  known  NOx  reduction 
mechanisms  tend  to  be  highly  selective 
for  oxygen  rather  than  NOx- 
Nonetheless,  there  are  exhaust  emission 
control  devices  that  reduce  the  NOx  to 
form  harmless  oxygen  and  nitrogen. 
These  devices  are  the  lean  NOx  catalyst, 
the  NOx  adsorber,  selective  catalytic 
reduction  (SCR),  and  non-thermail 
plasma. 

The  leem  NOx  catalyst  has  been 
shown  to  provide  up  to  a  30  percent 
NOx  reduction  under  limited  steady- 
state  conditions.  Despite  a  large  amount 
of  development  effort.  NOx  reductions 
over  the  heavy-duty  transient  federal 
test  procedure  (FTP)  have  been 
demonstrated  only  on  the  order  of  1 2 
percent. "^  Consequently,  the  lean  NOx 


catalyst  does  not  appear  to  be  capable  of 
enabling  the  significantly  lower  NOx 
emissions  required  by  the  proposed 
NOx  standard. 

NOx  adsorbers  were  first  introduced 
in  the  power  generation  market  less 
than  five  years  ago.  Since  then,  NO\ 
adsorber  systems  in  stationary  source 
applications  have  enjoyed  considerable 
success.  In  1997,  the  South  Coast  Air 
Quality  Management  District  of 
California  determined  that  a  NOx 
adsorber  system  provided  the  "Best 
Available  Control  Technology"  NOx 
limit  for  gas  turbine  power  systems.'"' 
Average  NOx  control  for  these  power 
generation  facilities  is  in  excess  of  92 
percent. 3'' 

Recently,  the  NOx  adsorber's 
stationary  source  success  has  caused 
some  to  turn  their  attention  to  applying 
NOx  adsorber  technology  to  lean  burn 
engines  in  mobile  source  applications. 
With  only  a  few  years  of  development 
effort,  NOx  adsorber  catalysts  have  been 
developed  and  are  now  in  production 
for  gasoline  direct  injection  vehicles  in 
Japcm.  The  2000  model  year  will  see  the 
first  U.S.  application  of  this  technology 
with  the  introduction  of  the  Honda 
Insight,  which  will  be  certified  to  the 
California  LEV-I  ULEV  category 
standard. 

Although  diesel  vehicle 
manufacturers  have  not  yet  announced 
production  plans  for  NOx  adsorber- 
based  systems,  they  are  known  to  have 
development  efforts  underway  to 
demonstrate  their  potential.  In  Europe, 
both  Daimler-Chrysler  and  Volkswagen, 
driven  by  a  need  to  meet  stringent  Euro 
IV  emission  standards,  have  published 
results  showing  how  they  would  apply 
the  NOx  adsorber  technology  to  their 
diesel  powered  passenger  cars. 
Volkswagen  reports  that  it  has  already 
demonstrated  NOx  emissions  of  0.137 
g/km  (0.22  g/mi)  on  a  diesel  powered 
Passat  passenger  car  equipped  with  a 
NOx  adsorber  catalyst.**'' 

Likewise,  in  the  United  States,  heavy- 
duty  engine  manufacturers  have  begun 
investigating  the  use  of  NOx  adsorber 
technologies  as  a  more  cost  effective 
means  to  control  NOx  emissions  when 
compared  to  more  traditional  in- 
cylinder  approaches.  Cummins  Engine 
Company  reported,  at  DOE's  1999  Diesel 
Engine  Emissions  Reduction  workshop, 
that  thev  had  demonstrated  an  80 
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percent  reduction  in  NOx  emissions 
over  the  Supplemental  Steady  State  test 
and  58  percent  over  the  heavy-duty  FTP 
cycle  using  a  NOx  adsorber  catalyst. 

In  spite  of  these  promising 
developments,  work  in  the  United 
States  on  NOx  adsorbers  has  been 
limited  in  comparison  to  the  rest  of  the 
world  for  at  least  a  couple  of  reasons:  (1) 
prior  to  today's  proposal,  emission 
standards  have  not  necessitated  the  use 
of  NOx  exhaust  emission  controls  on 
heavy-duty  diesel  engines;  and,  (2)  there 
has  not  been  a  commitment  in  the  U.S. 
to  guarantee  the  availability  of  low 
sulfur  diesel  fuel.  This  is  in  stark 
contrast  to  Europe  where  the  Euro  IV 
and  Euro  V  emission  standards,  along 
with  the  commitment  to  low  sulfur 
diesel  fuel,  have  led  to  rapid 
advancements  of  NOx  exhaust  emission 
control  technology.  We  believe,  based 
on  input  from  industry  members  that 
develop  and  manufacture  emission 
control  devices  such  as  NOx  adsorbers, 
that  the  prospect  of  low  sulfur  diesel 
fuel  in  the  U.S.  market  will  drive  rapid 
advancement  of  this  promising  NOx 
control  technology.^" 

NOx  adsorbers  work  by  providing  a 
NOx  storage  feature,  a  NOx  adsorber, 
during  periods  of  fuel  lean  operation. 
This  is  then  combined  with  the  typical 
three-way  catalyst,  like  those  used  for 
years  in  stoichiometric  gasoline 
applications.  The  combination  of 
adsorber  plus  three-way  catalyst  allows 
storage  of  NOx  on  the  adsorber  during 
fuel  lean-oxygen  rich  operation,  then 
removal  of  NOx  from  the  adsorber  and 
reduction  of  NOx  over  the  three-way 
catalyst  during  fuel  rich-oxygen  lean 
operation.  This  removal  of  NO\  from 
the  adsorber  is  termed  "NOx 
regeneration"  and  generally  requires 
purposeful  controlled  addition  of  small 
amounts  of  fuel  into  the  exhaust  stream 
at  regular  intervals. 

Improving  NOx  reduction  efficiencies 
over  the  diesel  exhaust  temperature 
range  is  key  to  meeting  the  proposed 
standards.  Current  NOx  adsorbers,  for 
instance,  have  a  high  reduction 
efficiency  (over  90  percent  NOx 
reduction)  over  a  fairly  broad 
temperature  range  (exhaust 
temperatures  from  250°C  to  450°C) 
allowing  today's  proposed  standard  to 
be  met  over  this  range.""  Extending  the 
range  of  high  NOx  reduction  efficiency 
at  both  high  temperatures  and  low 
temperatures  will  allow  higher  average 
reduction  efficiencies  over  the  FTP  and 
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in  use.  The  performance  of  the  NOx 
adsorber  may  var\'  somewhat  with 
exhaust  temperature  across  die  NTE.  For 
that  reason,  engine-out  NOx  emissions 
will  have  to  be  flattened  over  the  NTE 
to  accommodate  these  variations  in  NOx 
reduction  performance.  We  believe  that 
such  an  approach  would  allow  the  NOx 
NTE  and  supplemental  steady-state 
composite  to  be  met.  We  seek  comment 
and  data  on  the  relationship  between 
NOx  adsorber  performance  and  engine 
operating  mode. 

The  greatest  hurdle  to  the  application 
of  the  NOx  adsorber  technology  has 
been  its  sensitivity  to  sulfur  in  diesel 
fuel.  The  NOx  adsorber  stores  sulfur 
emissions  in  a  manner  directly 
analogous  to  its  storage  of  NOx  under 
lean  conditions.  Unfortunately,  the 
stored  sulfur  is  not  readily  removed 
from  the  adsorber  during  the  type  of 
operating  conditions  under  which  NOx 
is  readily  removed.  This  leads  to  an 
eventual  loss  of  NOx  adsorber  function 
and.  thus,  a  loss  of  NOx  emission 
control.  This  potential  loss  of  NOx 
adsorber  function  can  most  effectively 
be  addressed  through  the  reduction  of 
sulfur  in  diesel  fuel.  For  a  more 
complete  description  of  the  sensitivity 
of  this  technologv'  to  sulfur  in  diesel 
fuel,  and  for  an  explanation  of  the  need 
for  low  sulfur  diesel  fuel,  please  refer  to 
section  III.F. 

The  preceding  discussion  of  NOx 
adsorbers  assumes  that  SO\  (SO;  and 
SO?)  emissions  will  be  "trapped"  on  the 
surface  of  the  catalyst  effectively 
poisoning  the  device  and  requiring  a 
"desulfation  '  (sulfur  removal  event)  to 
recover  catalyst  efficiency.  We  believe 
that,  at  the  proposed  15  ppm  cap  fuel 
sulfur  level,  this  strategy  will  allow 
effective  NOx  control  with  moderately 
frequent  desulfation  and  with  a  modest 
fuel  consumption  of  one  percent,  which 
we  anticipate  will  be  more  that  offset  by 
reduced  reliance  on  current  more 
expensive  (from  a  fuel  economy 
standpoint)  NOx  control  strategies  (see 
discussion  in  section  III.F  for  estimates 
of  overall  fuel  economy  impacts).  In 
order  to  reduce  the  fuel  economy  impact 
and  to  simplif\'  engine  control,  some 
manufacturers  are  investigating  the  use 
of  SOx  "traps"  (sometimes  called  SOx 
"adsorbers")  to  remove  sulfur  from  the 
exhaust  stream  prior  to  it  flowing 
through  the  NOx  adsorber  catalyst. 

The  SOx  trap  is.  in  essence,  a 
modified  NOx  adsorber  designed  to 
preferentially  store  (trap)  sulfur  on  its 
surface  rather  than  NOx.  It  differs  from 
a  NOx  adsorber  in  that  it  is  not  effective 
at  storing  NOx  and  it  more  easily 
releases  stored  sulfur.  A  SOx  trap 
placed  upstream  of  a  NOx  adsorber 
could  effectivelv  remove  verN-  modest 
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amounts  of  .sulfur  from  the  exhaust, 
thereby  limiting  sulfur's  effect  on  the 
NO\  adsorber.  Unfortunately,  the  S()\ 
trap  like  the  N()\  adsorber,  will 
eventually  fill  every  available  storage 
site  with  sulfate  and  will  cease  to 
function  unless  the  sulfur  is  removed. 
Desulfating  the  SC)\  adsorber  on  the 
vehicle  is  problematic  since  it  would  be 
upstream  of  the  NO\  adsorber  which 
could  then  be  poisoned  quite  rapidly  by 
the  SO\  released  from  the  S()\  trap. 
This  problem  could  presumably  be 
solved  through  some  form  of  NOx 
adsorber  by-pass  during  SOv  trap 
desulfation  (although  control  of  NOx 
during  this  event  may  be  problematic). 
Alternatively,  removal  and  replacement 
of  the  SOx  adsorber  on  a  fixed  service 
interval  would  solve  this  problem,  albeit 
at  some  cost.  In  an  oral  presentation 
made  to  EPA.  an  engine  manufacturer 
estimated  the  storage  capacity  of  a  SOx 
trap  at  approximately  one  pound  of  SO: 
per  cubic  foot  of  catalyst.*"*  For  fuel  with 
a  seven  ppm  average  sulfur  level,  this 
would  mean  replacement  of  a  48  liter 
SOx  trap  approximately  every  100.000 
miles.'""  This  more  than  doubles  the 
catalyst  size  we  have  projected  for  a 
typical  heavy  heavy-duty  vehicle  in  this 
proposal,  while  only  providing 
protection  for  a  small  fraction  of  its 
useful  life.  Because  of  practical 
limitations  on  SOx  trap  size,  we  do  not 
believe  that  the  use  of  SOx  traps  can 
avoid  the  need  for  very  low-sulfur  diesel 
fuel,  and  we  have  received  no 
information  from  manufacturers  that 
contradicts  this  belief  We  invite 
comment  on  the  use  of  a  SOx  trap  to 
protect  NOx  adsorbers  and  on  the 
appropriateness  of  SOx  traps  being 
replaced  on  a  fixed  interval  as  described 
here.  Further,  we  request  comment  and 
supporting  data  to  indicate  the  interval 
at  which  SOx  traps  would  require 
replacement. 

Selective  Catalytic  Reduction  (SCR), 
like  NOx  adsorber  technology,  was  first 
developed  for  stationary  applications 
and  is  currently  being  refined  for  the 
transient  operation  found  in  mobile 
applications.""  With  the  SCR  system,  a 
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urea  solution  is  injected  upstream  of  the 
catalyst  which  breaks  down  the  urea 
into  ammonia  and  carbon  dioxide. 
Catalysts  containing  precious  metals 
(platinum)  can  be  used  at  the  inlet  and 
outlet  of  SCR  systems  designed  for 
mobile  applications  to  improve  low 
temperature  NOx  reduction 
performance  and  to  oxidize  any 
ammonia  that  may  pass  through  the 
SCR.  respectively.  Such  SCR  systems 
are  referred  to  as  "Compact  SCR."  The 
use  of  these  platinum  catalysts  enable 
Compact  SCR  systems  to  achieve  large 
NOx  reductions,  but  introduce 
sensitivity  to  sulfur  in  much  the  same 
way  as  for  diesel  particulate  filter 
technologies.  Sulfur  in  diesel  fuel 
inhibits  low  temperature  performance 
and  results  in  high  sulfate  make  leading 
directly  to  higher  particulate  emissions. 
For  a  further  discussion  of  Compact  SCR 
system  sensitivity  to  sulfur  in  diesel 
hiel,  and  of  its  need  for  low  sulfur  diesel 
fuel,  refer  to  section  III.F. 

The  reduction  efficiency  window  for 
Compact  SCR  is  similar  to  the  NOx 
adsorber,  with  greater  than  80  percent 
efficiency  at  exhaust  temperatures  as 
low  as  250°C.""  Peak  efficiency  values 
of  over  90  percent  are  possible  under 
certain  conditions,  but  the  cool  exhaust 
temperature  characteristics  of  diesel 
engines  make  excursions  outside  the 
optimum  efficiency  window  of  current 
Compact  SCR  systems  quite  frequent.  As 
a  result,  the  cycle  average  NOx 
reduction  efficiency  is  on  the  order  of 
77  percent  over  the  heavy-duty  KIP."" 
Over  the  Supplemental  Steady  State  test 
modes,  the  SCR  has  been  shown  to  have 
65-99  percent  efficiency.  "'•♦  The  high 
efficiency  over  a  broad  temperature 
range  should  also  allow  the  NTE  to  be 
met.  With  additional  development 
effort,  we  believe  the  NOx  reduction 
efficiency  of  SCR  can  be  further 
improved  to  meet  NOx  levels  as  low  as 
those  proposed  today. 

However,  significant  challenges 
remain  for  Compact  SCR  systems  to  be 
applied  to  mobile  source  applications. 
In  addition  to  the  need  for  very  low 
sulfur  diesel  fuel  to  achieve  high  NOx 
conversion  efficiencies  and  to  control 
sulfate  PM  emissions.  Compact  SCR 
systems  require  vehicles  to  be  refueled 
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with  urea.  The  infrastructure  for 
delivering  urea  at  the  pump  needs  to  be 
in  place  for  these  devices  to  be  feasible 
in  the  marketplace;  and  before 
development  of  the  infrastructure  can 
begin,  the  industry  must  decide  upon  a 
standardized  method  of  delivery  for  the 
urea  supply.  In  addition  to  this,  there 
would  need  to  be  adequate  safeguards  in 
place  to  ensure  the  urea  is  used 
throughout  the  life  of  the  vehicle,  since, 
given  the  added  cost  of  urea,  there 
would  be  incentive  not  to  refill  the  urea 
tank.  Because  urea  is  required  for  the 
SCR  system  to  function,  urea 
replenishment  would  need  to  be 
assured. 

Another,  very  recent  approach  to  NOx 
reduction  is  the  non-thermal  plasma 
assisted  catalyst.  This  system  works  by 
applying  a  high  voltage  across  two  metal 
plates  in  the  exhaust  stream  to  form  ions 
that  serve  as  oxidizers.  Essentially,  the 
plasma  would  displace  a  conventional 
platinum  based  oxidation  catalyst  in 
function.  Once  oxidized  to  NO2,  NOx 
can  be  more  readily  reduced  over  a 
precious  metal  catalyst.  While  the 
concept  is  promising,  this  technology  is 
so  new  that  essentially  no  data  exists 
showing  its  effectiveness  at  controlling 
NOx.  We  expect  that,  if  and  when  the 
non-thermal  plasma  approach  to  NOx 
control  becomes  viable,  it  will  also 
require  the  use  of  low  sulfur  diesel  fuel 
due  to  its  reliance  on  a  precious  metal 
catalyst  to  reduce  the  NO;."'*^ 

Based  on  the  discussion  above,  we 
believe  that  NOx  aftertreatment 
technology,  in  combination  with  low 
sulfur  diesel  fuel,  is  capable  of  meeting 
the  very  stringent  NOx  standards  we 
have  proposed.  The  clear  intent  that  this 
proposal  provides  to  make  very  low 
sulfur  diesel  fuel  available  in  the  future 
and  to  establish  emission  standards 
which  necessitate  advanced  NOx 
controls  should  enable  rapid 
development  of  these  technologies.  The 
NOx  adsorber  technology  has  shown 
incredible  advancement  in  the  last  five 
years,  moving  from  stationary  source 
applications  to  lean-bum  gasoline,  and 
now  to  heavy-duty  diesel  engines.  Given 
this  rapid  progress,  the  availability  of 
very  low  sulfur  diesel  fuel,  and  the  lead 
time  provided  by  today's  proposal,  we 
believe  that  applying  NOx  adsorbers  to 
heavy-duty  diesel  engines  would  enable 
manufacturers  to  comply  with  our 
proposed  standards.  Compact  SCR  has 
been  slower  in  developing  than  NOx 
adsorbers  but  could  be  applied  to 
mobile  source  applications  if  the 


difficult  urea  infrastructure  issues  can 
be  addressed. 

c.  Meeting  the  Proposed  NMHC 
Standard 

Meeting  the  NMHC  standards 
proposed  today  should  not  present  any 
special  challenges  to  diesel 
manufacturers.  Since  all  of  the  devices 
discussed  above — catalyzed  particulate 
filters,  NOx  adsorbers,  and  SCR — 
contain  platinum  and  other  precious 
metals  to  oxidize  NO  to  NO;,  they  are 
also  very  efficient  oxidizers  of 
hydrocarbons.  Reductions  of  greater 
than  95  percent  have  been  shovra  over 
transient  FTP  and  supplemental  steady- 
state  modes.  "^  Given  that  typical 
engine-out  NMHC  is  expected  to  be  in 
the  0.2  g/bhp-hr  range  for  engines 
meeting  the  2004  standards,  this  level  of 
NMHC  reduction  will  easily  allow  the 
0.14  g/bhp-hr  NMHC  standard  to  be  met 
over  the  transient  FTP,  the 
supplemental  steady-state  test,  and  the 
NTE  zone. 

d.  Meeting  the  Crankcase  Emissions 
Requirements 

The  most  common  way  to  eliminate 
crankcase  emissions  has  been  to  vent 
the  blow-by  gases  into  the  engine  air 
intake  system,  so  that  the  gases  can  be 
recombusted.  Until  today's  proposal,  we 
have  required  that  cremkcase  emissions 
be  controlled  only  on  naturally 
aspirated  diesel  engines.  We  have  made 
an  exception  for  turbocharged  heavy- 
duty  diesel  engines  because  of  concerns 
in  the  past  about  fouling  that  could 
occur  by  routing  the  diesel  particulates 
(including  engine  oil)  into  the 
turbocharger  and  aftercooler.  However, 
this  is  an  environmentally  significant 
exception  since  most  heavy-duty  diesel 
trucks  use  turbocharged  engines,  and  a 
single  engine  can  emit  over  100  pounds 
of  NOx,  NMHC.  and  PM  from  the 
crankcase  over  the  lifetime  of  the 
engine. 

"Therefore,  we  have  proposed  to 
eliminate  this  exception.  We  anticipate 
that  the  heavy-duty  diesel  engine 
manufacturers  will  be  able  to  control 
crankcase  emissions  through  the  use  of 
closed  crankcase  filtration  systems  or  by 
routing  unfiltered  blow-by  gases  directly 
into  the  exhaust  system  upstream  of  the 
emission  control  equipment.  The  closed 
crankcase  filtration  systems  work  by 
separating  oil  and  particulate  matter 
from  the  blow-by  gases  through  single  or 
dual  stage  filtration  approaches,  routing 
the  blow-by  gases  into  the  engine's 
intake  manifold  and  returning  the 


filtered  oil  to  the  oil  sump.  These 
systems  are  required  for  new  hea\T-duty 
diesel  vehicles  in  Europe  starting  this 
year.  Oil  separation  efficiencies  in 
excess  of  90  percent  ha#e  been 
demonstrated  with  production  ready 
prototypes  of  two  stage  filtration 
systems.^""  By  eliminating  90  percent  of 
the  oil  that  would  normally  be  vented 
to  the  atmosphere,  the  system  works  to 
reduce  oil  consumption  and  to 
eliminate  concerns  over  fouling  of  the 
intake  system  when  the  gases  are  routed 
through  the  turbocharger.  An  alternative 
approach  would  be  to  route  the  blow-by 
gases  into  the  exhaust  system  upstream 
of  the  catalyzed  diesel  particulate  filter 
which  would  be  expected  to  effectively 
trap  and  oxidize  the  engine  oil  and 
diesel  PM.  This  approach  may  require 
the  use  of  low  sulfur  engine  oil  to 
ensure  that  oil  carried  in  the  blow-by 
gases  does  not  compromise  the 
performance  of  the  sulfur  sensitive 
emission  control  equipment.  We  request 
comment  on  the  use  of  either  approach 
to  crankcase  emissions  control. 

e.  The  Complete  System 

We  expect  that  the  technologies 
described  above  would  be  integrated 
into  a  complete  emission  control 
system.  The  engine-out  emissions  will 
be  traded  off  against  the  exhaust 
emission  control  package  in  such  a  way 
that  the  result  is  the  most  beneficial 
from  a  cost,  fuel  economy  and  emissions 
standpoint.  The  engine-out 
characteristics  will  also  have  to  be 
tailored  to  the  needs  of  the  exhaust 
emission  control  devices  used.  The  NOx 
adsorber,  for  instance,  will  require 
periods  of  oxygen  depleted  exhaust  flow- 
in  order  to  regenerate.  This  may  be  most 
efficiently  done  by  reducing  the  air-fuel 
ratio  that  the  engine  is  operating  under 
during  the  regeneration  to  reduce  the 
oxygen  content  of  the  exhaust.  Further, 
it  is  envisioned  that  the  PM  device  will 
be  integrated  into  the  exhaust  system 
upstream  of  the  NOx  reduction  device. 
This  placement  would  allow  the  PM 
trap  to  take  advantage  of  the  engine-out 
NOx  as  an  oxidant  for  the  particulate, 
while  removing  the  particulate  so  that 
the  NOx  exhaust  emission  control 
device  will  not  have  to  deal  with  large 
PM  deposits  which  may  cause  a 
deterioration  m  performance.  Of  course, 
there  is  also  the  possibility  of 
integrating  the  PM  and  NOx  exhaust 
emission  control  devices  into  a  single 
unit  to  replace  a  muffler  and  save  space. 
Particulate  free  exhaust  may  also  allow 


'"*  "The  Impact  of  Sulfur  in  Diesel  Fuel  on 
Catalyst  Emission  Control  Technology."  report  by 
the  Manufacturers  of  Emission  Controls 
Association,  March  15.  1999. 


'"*"The  Impact  of  Sulfur  in  Diesel  Fuel  on 
(Catalyst  Emission  Control  Technology."  report  by 
the  Manufacturers  of  Emission  Controls 
Association.  March  15.  1999.  pp.  9  &  11. 


for  new  options  in  EGR  system  design 
to  optimize  its  efficiency. 

We  expect  that  the  exhaust  emission 
control  emission  reduction  efficiency 
will  vary  with  temperature  and  space 
velocity  i""  across  the  NTE  zone. 
Consequently,  to  maintain  the  NTE 
emission  cap.  the  engine-out  emissions 
would  have  to  be  calibrated  with 
exhaust  emission  control  performance 
characteristics  in  mind.  This  would  be 
accomplished  by  lowering  engine-out 
emissions  where  the  exhaust  emission 
control  was  less  efficient.  Conversely, 
where  the  exhaust  emission  control  is 
ver\'  efficient  at  reducing  emissions,  the 
engine-out  emissions  could  be  tuned  for 
higher  emissions  and  better  fuel 
economy.  These  trade-offs  between 
engine-out  emissions  and  exhaust 
emission  control  performance 
characteristics  are  similar  to  those  of 
gasoline  engines  with  three-way 
catalysts  in  today's  light-duty  vehicles. 
Managing  and  optimizing  these  trade- 
offs will  be  crucial  to  effective 
implementation  of  exhaust  emission 
control  devices  on  diesel  applications. 

2.  Feasibility  of  Stringent  Standards  for 
Heavy-Duty  Gasoline 

Gasoline  emission  control  technology 
has  evolved  rapidly  in  recent  years. 
Emission  stemdards  applicable  to  1990 
model  year  vehicles  required  roughly  90 
percent  reductions  in  exhaust  NMHC 
and  CO  emissions  and  a  75  percent 
reduction  in  NOx  emissions  compared 
to  uncontrolled  emissions.  Today,  some 
vehicles'  emissions  are  well  below  those 
necessary  to  meet  the  current  federal 
heavy-duty  gasoline  standards,  the 
proposed  2004  heavy-duty  gasoline 
standards,  and  the  California  Low- 
Emission  Vehicle  standards  for 
medium-duty  vehicles.  The  continuing 
emissions  reductions  have  been  brought 
about  by  ongoing  improvements  in 
engine  air-fuel  management  hardware 
and  software  plus  improvements  in 
exhaust  system  and  catalyst  designs. 

We  believe  that  the  types  of  changes 
being  seen  on  current  vehicles  have  not 
yet  reached  their  technological  limits 
and  continuing  improvement  will  allow 
them  to  meet  today's  proposed 
standards.  The  Draft  RIA  describes  a 
range  of  specific  emission  control 
techniques  that  we  believe  could  be 
used.  There  is  no  need  to  invent  new 
technologies,  although  there  will  be  a 
need  to  apply  existing  technology  more 
effectively  and  more  broadly.  The  focus 
of  the  effort  will  be  in  the  application 
and  optimization  of  these  existing 
technologies. 


"'   Letter  from  Marty  Barris  Donaldson 
Corporation  to  Bvron  Bunker  US  EPA.  March  2000. 
EPA  Air  Docket  A-99-06. 


'""The  term,  "space  velocity."  is  a  measure  of  the 
volume  of  exhaust  gas  that  flows  through  a  device. 
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In  our  light-duty  Tier  2  rule,  we  have 
required  that  gasoline  sulfur  levels  be 
reduced  to  a  30  ppm  average,  with  an 
80  ppm  maximum.  This  sulfur  level 
reduction  is  the  primary  enabler  for  the 
Tier  2  standards.  Similarly,  we  believe 
that  the  gasoline  sulfur  reduction,  along 
with  refinements  in  existing  gasoline 
emission  control  technology,  will  be 
sufficient  to  allow  heavy-duty  gasoline 
vehicles  and  engines  to  meet  the 
emission  standards  sought  by  today's 
proposal. 

However,  we  recognize  that  the 
emission  standards  are  stringent,  and 
considerable  effort  would  have  to  be 
undertaken.  For  example,  we  expect 
that  every  engine  would  have  to  be 
recalibrated  to  improve  upon  its  cold 
start  emission  performance. 
Manufacturers  would  have  to  migrate 
their  light-duty  calibration  approaches 
to  their  heavy-duty  offerings  to  provide 
cold  start  performance  in  line  with  what 
they  will  have  to  achieve  to  meet  the 
Tier  2  standards. 

We  also  project  that  the  proposed 
2007  heavy-duty  standards  would 
require  the  application  of  advanced 
engine  and  catalyst  systems  similar  to 
those  projected  for  their  light-duty 
counterparts.  Historically, 
manufacturers  have  introduced 
technology  on  light-duty  gasoline 
applications  and  then  applied  those 
technologies  to  their  heavy-duty 
gasoline  applications.  The  proposal 
would  allow  manufacturers  to  take  this 
same  approach  for  2007.  In  other  words, 
we  expect  that  manufacturers  would 
meet  the  proposed  2007  standards 
through  the  application  of  technology 
developed  to  meet  light-duty  Tier  2 
standards  for  2004. 

Improved  calibration  and  systems 
management  would  \w  critical  in 
optimizing  the  performance  of  the 
engine  with  the  advanced  catalyst 
system   Precise  air/fuel  control  must  be 
tailored  for  emissions  performani;e  and 
must  be  optimized  for  both  FTP  anil 
SFTP  type  driving.  Calibration 
refinements  may  also  be  needed  for  FCIR 
system  optimization  and  to  rf^duce  cold 
start  emissions  through  methods  such  as 
spark  timing  retard   We  also  projet  t  th<il 
elecitronii:  control  modules  with 
expanded  capabilities  would  be  needed 
on  some  vehicles  and  engines. 

We  also  expect  increased  use  (jf  other 
technologies  in  conjunction  with  those 
described  above.  We  expect  sonii- 
ini:reased  use  of  air  injection  to  improve 
upon  cold  start  emissions.  We  may  also 
.see  air-gap  manifolds,  exhaust  pipes, 
and  catalytic  converter  shells  as  a  means 
of  improving  upon  catalyst  light-off 
times  thereby  reducing  c;old  start 
emissions.  (3ther,  non-catalvst  related 


improvements  to  gasoline  emission 
control  technology  include,  as  already 
stated,  higher  speed  computer 
processors  which  enable  more 
sophisticated  engine  control  algorithms 
and  improved  fuel  injectors  providing 
better  fuel  atomization  thereby 
improving  fuel  combustion. 

Catalyst  system  durability  is,  and  will 
always  be,  a  serious  concern. 
Historically,  catalysts  have  deteriorated 
when  exposed  to  very  high 
temperatures.  This  has  long  been  a 
concern  especially  for  heavy-duty  work 
vehicles.  However,  catalyst 
manufacturers  continue  to  make  strides 
in  the  area  of  thermal  stability  and  we 
expect  that  improvements  in  thermal 
stability  will  continue  for  the  next 
generation  of  catalysts. 

We  believe  that,  by  optimizing  all  of 
these  technologies,  manufacturers  will 
be  able  to  achieve  the  proposed 
emission  levels.  Advanced  catalyst 
systems  have  already  shown  potential  to 
reduce  emissions  to  close  to  the 
proposed  levels.  Some  current 
California  vehicles  are  certified  to  levels 
below  0.2  g/mi  NOx.  California  tested 
an  advanced  catalyst  system  on  a 
vehicle  loaded  to  a  test  weight 
comparable  to  a  heavy-duty  vehicle  test 
weight  and  achieved  NOx  and  NMOG 
levels  of  0. 1  g/mi  and  0.16  g/mi, 
respectively.  The  California  vehicle 
with  the  advanced  catalyst  had  not  been 
optimized  as  a  system  to  take  full 
advantage  of  the  catalyst's  capabilities. 

The  ABT  program  can  also  be  an 
important  tool  for  manufacturers  in 
implementing  a  new  standard.  The 
program  allows  manufacturers  to 
transition  to  the  more  stringent 
standards  by  introducing  emissions 
controls  over  a  longer  period  of  time,  as 
opposed  to  a  single  model  year. 
Manufacturers  plan  their  product 
introductions  well  in  advance.  With 
ABT.  manufacturers  can  better  manage 
their  product  lines  so  that  the  new 
standards  don't  interrupt  their  product 
introduction  plans.  Also,  the  program 
allows  manufacturers  to  focus  on  higher 
sales  volume  vehic:les  first  and  use 
credits  for  low  sales  volume  vehicles. 

Wo  request  comment  on  the  feasibility 
of  the  proposed  standards  and  request 
data  that  would  help  us  evaluate 
ailvaru  ed  system  durability. 

■i  Feasibility  of  the  Proposed 
Kvaporative  Emission  Standards 

The  proposed  evaporative  emission 
standards  appear  to  be  feasible  now. 
Many  designs  have  been  certified  that 
already  meet  these  standards.  A  review 
of  1998  model  year  certification  data 
indic:ates  that  five  of  eight  evaporative 
system  families  in  the  8,500  to  14.000 


pound  range  comply  with  the  proposed 
1.4  g/test  standard,  while  all  evaporative 
system  families  in  the  over  14,000 
pound  range  comply  with  the  proposed 
1.9  g/test  standard. 

The  proposed  evaporative  emission 
standards  would  not  require  the 
development  of  new  materials  or,  in 
many  cases,  even  the  new  application  of 
existing  materials.  Low  permeability 
materials  and  low  loss  connections  and 
seals  are  already  used  to  varying  degrees 
on  current  vehicles.  Today's  proposed 
standards  would  likely  ensure  their 
consistent  use  and  discourage 
manufacturers  from  switching  to 
cheaper  materials  or  designs  to  take 
advantage  of  the  large  safety  margins 
they  have  under  current  standards. 

There  are  two  approaches  to  reducing 
evaporative  emissions  for  a  given  fuel. 
One  is  to  minimize  the  potential  for 
permeation  and  leakage  by  reducing  the 
number  of  hoses,  fittings  and 
connections.  The  second  is  to  use  less 
permeable  hoses  and  lower  loss  fittings 
and  connections.  Manufacturers  are 
already  employing  both  approaches. 

Most  mcmufacturers  are  moving  to 
"retumless"  fuel  injection  systems. 
Through  more  precise  fuel  pumping  and 
metering,  these  systems  eliminate  the 
retiim  line  in  the  fuel  injection  system. 
The  return  line  carries  unneeded  fuel 
from  the  fuel  injectors  back  to  the  fuel 
tank.  Because  the  fuel  injectors  are  in 
such  close  contact  with  the  hot  engine, 
the  fuel  returned  from  the  injectors  to 
the  fuel  tank  has  been  heated.  This 
returned  fuel  is  a  significant  source  of 
fuel  tank  heat  and  vapor  generation.  The 
elimination  of  the  return  line  also 
reduces  the  total  length  of  hose  on  the 
vehicle  through  which  vapors  can 
permeate,  and  it  reduces  the  number  of 
fittings  and  connections  through  which 
fuel  can  leak. 

Low  permeability  hoses  and  seals, 
and  low  loss  fittings  are  available  and 
are  already  used  on  many  vehicles. 
Fluoropolymer  materials  can  be  added 
as  liners  to  hose  and  component 
materials  to  yield  large  reductions  in 
permeability  over  such  conventional 
materials  as  monowall  nylon.  In 
addition,  fluoropolymer  materials  can 
greatly  reduce  the  adverse  impact  of 
alcohols  in  gasoline  on  permeability  of 
evaporative  components,  hoses  and 
seals. 

F.  Need  for  Low-Sulfur  Diesel  Fuel 

The  following  discussion  will  build 
upon  the  brief  sulfur  sensitivity  points 
made  earlier  in  this  section  by  providing 
a  more  in  depth  discussion  of  sulfur's 
effect  on  the  most  promising  diesel 
exhaust  emission  control  technologies. 
In  order  to  evaluate  the  effect  of  sulfur 


on  diesel  exhaust  control  technologies, 
we  used  three  key  factors  to  categorize 
the  impact  of  sulfur  in  fuel  on  emission 
control  function.  These  factors  were 
efficiency,  reliability,  and  fuel  economy. 
Taken  together  these  three  factors  lead 
us  to  believe  that  diesel  fuel  sulfur 
levels  of  15  ppm  will  be  required  in 
order  to  make  feasible  the  proposed 
heavy-duty  vehicle  emission  standards 
(a  discussion  of  higher  sulfur  fuel 
standards,  and  what  they  might  mean  is 
included  in  Section  VLB).  Brief 
summaries  of  these  factors  are  provided 
below.  A  more  in-depth  review  is  given 
in  the  following  subsections  and  the 
RIA  associated  with  this  proposal. 

The  efficiency  of  emission  control 
technologies  to  reduce  harmful 
pollutants  is  directly  affected  by  sulfur 
in  diesel  fuel.  Initial  and  long  term 
conversion  efficiencies  for  NOx,  NMHC. 
CO  and  diesel  PM  emissions  are 
significantly  reduced  by  catalyst 
poisoning  and  catalyst  inhibition  due  to 
sulfur.  NOx  conversion  efficiencies  with 
the  NOx  adsorber  technology  in 
particular  are  dramatically  reduced  in  a 
very  short  time  due  to  sulfur  poisoning 
of  the  NOx  storage  bed.  In  addition, 
total  PM  control  efficiency  is  negatively 
impacted  by  the  formation  of  sulfate 
PM.  As  explained  in  detail  in  the 
following  sections,  all  of  the  advanced 
NOx  and  PM  technologies  described 
here  have  the  potential  to  make 
significant  amounts  of  sulfate  PM  under 
operating  conditions  typical  of  heavy- 
duty  vehicles.  The  formation  of  sulfate 
PM  is  likely  to  be  in  excess  of  the  total 
PM  standard  proposed  today,  unless 
diesel  fuel  sulfur  levels  are  at  or  below 
15  ppm.  Based  on  the  strong  negative 
impact  of  sulfur  on  emission  control 
efficiencies  for  all  of  the  technologies 
evaluated,  we  believe  that  15  ppm 
represents  an  upper  threshold  of 
acceptable  diesel  fuel  sulfur  levels. 

Reliability  refers  to  the  expectation 
that  emission  control  technologies  must 
continue  to  function  as  required  under 
all  operating  conditions  for  the  life  of 
the  vehicle.  As  discussed  in  the 
following  sections,  sulfur  in  diesel  fuel 
can  prevent  proper  operation  of  both 
NOx  and  PM  control  technologies.  This 
can  lead  to  permanent  loss  in  emission 
control  effectiveness  and  even 
catastrophic  failure  of  the  systems. 
Sulfur  in  diesel  fuel  impacts  reliability 
by  decreasing  catalyst  efficiency 
(poisoning  of  the  catalyst),  increasing 
diesel  particulate  filter  loading,  and 
negatively  impacting  system 
regeneration  functions.  Among  the  most 
serious  reliability  concerns  with  sulfur 
levels  greater  than  15  ppm  are  those 
associated  with  failure  to  properly 
regenerate.  In  the  case  of  the  NOx 


adsorber,  failure  to  regenerate  will  lead 
to  rapid  loss  of  NOx  emission  control  as 
a  result  of  sulfur  poisoning  of  the  NOx 
adsorber  bed.  In  the  case  of  the  diesel 
particulate  filter,  sulfur  in  the  fuel 
reduces  the  reliability  of  the 
regeneration  function.  If  regeneration 
does  not  occur,  catastrophic  failure  of 
the  filter  could  occur.  It  is  only  by  the 
availability  of  very  low-sulfur  diesel 
fuels  that  these  technologies  become 
feasible.  The  analysis  given  in  the 
following  section  makes  clear  that  diesel 
fuel  sulfur  levels  will  need  to  be 
consistent  with  today's  proposed 
standard  in  order  to  ensure  robust 
operation  of  the  technologies  under  the 
variety  of  operating  conditions 
anticipated  to  be  experienced  in  the 
field. 

Fuel  economy  impacts  due  to  sulfur 
in  diesel  fuel  affect  both  NO\  and  PM 
control  technologies.  The  NOx  adsorber 
sulfur  regeneration  cycle  (desulfation 
cycle)  can  consume  significant  amounts 
of  fuel  unless  fuel  sulfur  levels  are  very 
low.  The  larger  the  amount  of  sulfur  in 
diesel  fuel,  the  greater  the  adverse  effect 
on  fuel  economy.  As  sulfur  levels 
increase  above  15  ppm,  the  adverse 
effect  on  fuel  economy  becomes  more 
significant,  increasing  above  one 
percent  and  doubling  with  each 
doubling  of  fuel  sulfur  level.  Likewise. 
PM  trap  regeneration  is  inhibited  by 
sulfur  in  diesel  fuel.  This  leads  to 
increased  PM  loading  in  the  diesel 
particulate  filter  and  increased  work  to 
pump  exhaust  across  this  restriction. 
VVith  very  low  sulfur  diesel  fuel,  diesel 
particulate  filter  regeneration  can  be 
optimized  to  give  a  lower  (on  average) 
exhaust  backpressure  and  thus  better 
fuel  economy.  Thus  for  both  NOx  and 
PM  technologies  the  lower  the  fuel 
sulfur  level  the  better. 

1.  Diesel  Particulate  Filters  and  the 
Need  for  Low-Sulfur  Fuel 

As  discussed  earlier  in  this  section, 
un-catalyzed  diesel  particulate  filters 
require  exhaust  temperatures  in  excess 
of  650°C  in  order  for  the  collected  PM 
to  be  oxidized  by  the  oxygen  available 
in  diesel  exhaust.  That  temperature 
threshold  for  oxidation  of  PM  by 
exhaust  oxygen  can  be  decreased  to 
450°C  through  the  use  of  base  metal 
catalytic  technologies.  Unfortunately, 
for  a  broad  range  of  operating  conditions 
diesel  exhaust  is  significantly  cooler 
than  400°C.  If  oxidation  of  the  trapped 
PM  could  be  assured  to  occur  at  exhaust 
temperatures  lower  than  300°C,  then 
diesel  particulate  filters  would  be 
expected  to  be  robust  for  most 
applications  and  operating  regimes.  The 
only  means  that  we  are  aware  of  to 
ensure  oxidation  of  PM  (regeneration  of 


the  trap)  at  such  low  exhaust 
temperatures  is  by  using  oxidants  which 
are  more  readily  reduced  than  oxygen. 
One  such  oxidant  is  NO;. 

NO:  can  be  produced  in  diesel 
exhaust  through  the  oxidation  of  the 
nitrogen  monoxide  (NO),  created  in  the 
engine  combustion  process,  across  a 
catalyst.  The  resulting  NO:-rich  exhaust 
is  highly  oxidizing  in  nature  and  can 
oxidize  trapped  diesel  PM  at 
temperatures  as  cool  as  250°C.i"''  Some 
platinum  group  metals  are  known  to  be 
good  catalysts  to  promote  the  oxidation 
of  NO  to  NO;.  Therefore  in  order  to 
ensure  passive  regeneration  of  the  diesel 
particulate  filters,  significant  amounts  of 
platinum  group  metals  (primarily 
platinum)  are  being  used  in  the  wash- 
coat  formulations  of  advanced  diesel 
particulate  filters.  The  use  of  platinum 
to  promote  the  oxidation  of  NO  to  NO; 
introduces  several  system 
vulnerabilities  affecting  both  the 
durability  and  the  effectiveness  of  the 
catalyzed  diesel  particulate  filter  when 
sulfur  is  present  in  diesel  exhaust.  The 
two  primary  mechanisms  by  which 
sulfur  in  diesel  fuel  limits  the 
robustness  and  effectiveness  of  diesel 
particulate  filters  are  inhibition  of  trap 
regeneration  (i.e..  inhibition  of  the 
oxidation  of  NO  to  NO;)  and  a  dramatic 
loss  in  total  PM  control  effectiveness 
due  to  the  formation  of  sulfate  PM. 
Unfortunately,  these  two  mechanisms 
trade-off  against  one  another  in  the 
design  of  diesel  particulate  filters. 
Changes  to  improve  the  reliability  of 
regeneration  by  increasing  catalyst 
loadings  lead  to  increased  sulfate 
emissions  and  thus  loss  of  PM  control 
effectiveness.  Conversely,  changes  to 
improve  PM  control  by  reducing  the  use 
of  platinum  group  metals  and.  therefore, 
limiting  "sulfate  make"  leads  to  less 
reliable  regeneration.  We  believe  the 
only  means  of  achieving  good  PM 
emission  control  and  reliable  operation 
is  to  reduce  sulfur  in  diesel  fuel  to  the 
level  proposed  today,  as  shown  in  the 
following  subsections. 

a.  Inhibition  of  Trap  Regeneration  Due 
to  Sulfur 

The  passively  regenerating  diesel 
particulate  filter  technologies  rely  on 
the  generation  of  a  very  strong  oxidant. 
NO:,  to  ensure  that  the  carbon  captured 
by  the  PM  traps  filtering  media  is 
oxidized  under  normal  operating 
conditions.  NO;  is  produced  through 
the  oxidation  of  NO  in  the  exhaust 
across  a  platinum  catalyst.  This 
oxidation  is  inhibited  by  the  presence  of 


'""Hawker.  P  et  al.  ExperieiiLe  with  a  New 
Particulate  Trap  Technnlogv  in  Europe.  S,\E 
c)70182 
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SOj  in  the  exhaust  .stream  because  the 
preferential  reaction  across  the  platinum 
is  oxidation  of  SO:  to  S(Ji,  rather  than 
oxidation  of  NO  to  NOj. "  "  This 
inhibition  limits  the  total  amount  of 
NO:  available  for  oxidation  of  the 
trapped  diesel  PM.  thereby  raising  the 
minimum  exhaust  temperature  required 
to  ensure  trap  regeneration.  Without 
sufficient  NO:,  the  amount  of  PM 
trapped  in  the  diesel  particulate  filter 
will  continue  to  increase  and  can  lead 
to  excessive  exhaust  back  pressure,  low 
engine  power,  and  even  catastrophic 
failure  of  the  diesel  particulate  fdter 
itself. 

Full  field  test  evaluations  and  retrofit 
applications  of  these  catalytic  trap 
technologies  are  occurring  in  parts  of 
Europe  where  low-sulfur  diesel  fuel  is 
already  available. ' ' '  The  experience 
gained  in  these  field  tests  helps  to 
clarify  the  need  for  very  low-sulfur 
diesel  fuel.  In  Sweden  and  some 
European  city  centers  where  below  10 
ppm  diesel  fuel  sulfur  is  readily 
available,  more  than  3.000  catalyzed 
diesel  particulate  filters  have  been 
introduced  into  retrofit  applications 
without  a  single  failure.  Given  the  large 
number  of  vehicles  participating  in 
these  test  programs  and  the  extended 
time  periods  of  operation  (some  vehicles 
have  been  operating  with  traps  for  more 
than  4  years  and  in  excess  of  300.000 
miles  ' '-),  this  is  a  strong  indication  of 
the  robustness  of  this  technology  on  10 
ppm  low-sulfur  diesel  fuel.  The  field 
experience  in  areas  where  sulfur  is 
capped  at  50  ppm  has  been  less 
definitive.  In  regions  without  extended 
periods  of  cold  ambient  conditions, 
such  as  the  United  Kingdom,  field  tests 
on  50  ppm  cap  low-sulfur  fuel  have  also 
been  positive,  matching  the  success  at 
10  ppm.  However,  field  tests  in  Finland 
where  colder  winter  conditions  are 
sometimes  encountered  (similar  to 
many  parts  of  the  United  States)  have 
revealed  a  failure  rate  of  10  percent. 
This  10  percent  failure  rate  has  been 
attributed  to  insufficient  trap 
regeneration  due  to  fuel  sulfur  in 
combination  with  low  ambient 
temperatures.' '  '  As  the  ambient 
conditions  in  Sweden  are  expected  to  he 
no  less  harsh  than  Finland,  we  are  left 
to  conclude  that  the  increased  failure 
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rates  noted  here  are  due  to  the  higher 
fuel  sulfur  level  in  a  50  ppm  cap  fuel 
versus  a  10  ppm  cap  fuel.  The  failure  of 
some  fraction  of  the  traps  to  regenerate 
on  50  ppm  cap  fuel  is  bielieved  to  be 
primarily  due  to  inhibition  of  the  NO  to 
NO:  conversion  as  described  here. 

The  failure  mechanisms  experienced 
by  diesel  particulate  filters  due  to  low 
NO:  availability  vary  significantly  in 
severity  and  long  term  consequences.  In 
the  most  fundamental  sense,  the  failure 
is  defined  as  an  inability  to  oxidize  the 
stored  particulate  at  a  rate  fast  enough 
to  prevent  net  particulate  accumulation 
over  time.  The  excessive  accumulation 
of  PM  over  time  blocks  the  passages 
through  the  filtering  media,  making  it 
more  restrictive  to  exhaust  flow.  In 
order  to  continue  to  force  the  exhaust 
through  the  now  more  restrictive  filter 
the  exhaust  pressure  upstream  of  the 
filter  must  increase.  This  increase  in 
exhaust  pressure  is  commonly  referred 
to  as  increasing  "exhaust  backpressure" 
on  the  engine. 

The  increased  exhaust  backpressure 
represents  increased  work  being  done 
by  the  engine  to  force  the  exhaust  gas 
through  the  increasingly  restrictive 
particulate  filter.  Unless  the  filter  is 
frequently  cleansed  of  the  trapped  PM, 
this  increased  work  can  lead  to 
reductions  in  engine  performance  and 
increases  in  fuel  consumption.  This  loss 
in  performance  may  be  noted  by  the 
vehicle  operator  in  terms  of  poor 
acceleration  and  generally  poor 
driveability  of  the  vehicle.  In  some 
cases,  engine  performance  can  be  so 
restricted  that  the  engine  stalls, 
stranding  the  vehicle.  This  progressive 
deterioration  of  engine  performance  as 
more  and  more  PM  is  accumulated  in 
the  filter  media  is  often  referred  to  as 
"trap  plugging."  Trap  plugging  also  has 
the  potential  to  cause  engine  damage.  If 
the  exhaust  backpressure  gets  high 
enough  to  open  the  exhaust  valves 
prematurely,  the  exhaust  valves  can 
then  strike  the  piston  causing 
catastrophic  engine  failure.  Whether 
trap  plugging  occurs,  and  the  speed  at 
which  it  occurs,  will  be  a  function  of 
many  variables  in  addition  to  the  fuel 
sulfur  level:  these  variables  include  the 
vehicle  application,  its  duty  cycle,  and 
ambient  conditions.  However,  if  the  fuel 
sulfur  level  is  sufficient  to  prevent  trap 
regeneration  in  any  real  world 
conditions  experienced,  trap  plugging 
can  occur.  This  is  not  to  imply  that  anv 
time  a  vehicle  is  refueled  once  with 
high  sulfur  fuel  trap  plugging  will 
occur  Rather,  it  is  important  to  know 
that  the  use  of  fuel  with  sulfur  levels 
higher  than  15  ppm  significantly 
increases  the  chances  of  particulate 
filter  failure. 


Catastrophic  failure  of  the  filter  can 
occur  when  excessive  amounts  of  PM 
are  trapped  in  the  filter  due  to  a  lack  of 
NO:  for  oxidation.  This  failure  occurs 
when  excessive  amounts  of  trapped  PM 
begin  to  oxidize  at  high  temperatures 
(combustion-like  temperatures  of  over 
1000°C)  leading  to  a  "run-away" 
combustion  of  the  PM.  This  can  cause 
temperatures  in  the  filter  media  to 
increase  in  excess  of  that  which  can  be 
tolerated  by  the  particulate  filter  itself. 
For  the  cordierite  material  commonly 
used  as  the  trapping  media  for  diesel 
particulate  filters,  the  high  thermal 
stresses  caused  by  the  high  temperatures 
can  cause  the  material  to  crack  or  melt. 
This  can  allow  significant  amounts  of 
the  diesel  particulate  to  pass  through 
the  filter  without  being  captured  during 
the  remainder  of  the  vehicle's  life.  That 
is.  the  trap  is  destroyed  and  PM 
emission  control  is  lost. 

As  shown  above,  sulfur  in  diesel  fuel 
inhibits  NO  oxidation  leading  to 
increased  exhaust  backpressure, 
reduced  fuel  economy,  compromised 
reliability,  and  potentially  engine 
damage.  Therefore,  we  believe  that,  in 
order  to  ensure  reliable  and  economical 
operation  over  a  wide  range  of  expected 
operating  conditions,  diesel  fuel  sulfur 
levels  should  be  at  or  below  15  ppm. 
With  these  very  low  sulfur  levels  we 
believe,  as  demonstrated  by  experience 
in  Europe,  that  catalyzed  diesel 
particulate  filters  will  prove  to  be  both 
durable  and  effective  at  controlling 
diesel  particulate  emissions  to  the  very 
low  levels  that  would  be  required  by 
today's  proposed  standard.  We  request 
comment  on  the  inhibition  of  trap 
regeneration  due  to  fuel  sulfur,  along 
with  supporting  data. 

b.  Loss  of  PM  Control  Effectiveness 

In  addition  to  inhibiting  the  oxidation 
of  NO  to  NO:,  the  sulhir  dioxide  (SO:) 
in  the  exhaust  stream  is  itself  oxidized 
to  sulfur  trioxide  (SOd  at  very  high 
conversion  efficiencies  by  the  precious 
metals  in  the  catalyzed  particulate 
filters.  The  SOt  serves  as  a  precursor  to 
the  formation  of  hydrated  sulfuric  acid 
(H:S04+H;0).  or  sulfate  PM.  as  the 
exhaust  leaves  the  vehicle  tailpipe. 
Virtually  all  of  the  SO<  is  converted  to 
sulfate  under  dilute  exhaust  conditions 
in  the  atmosphere  as  well  in  the 
dilution  tuimel  used  in  heavy-duty 
engine  testing.  Since  virtually  all  sulfur 
present  in  diesel  fuel  is  converted  to 
SO:,  the  precursor  to  SOi,  as  part  of  the 
combustion  process,  the  total  sulfate  PM 
is  directly  proportional  to  the  amount  of 
sulfur  present  in  diesel  fuel.  Therefore, 
even  though  diesel  particulate  filters  are 
very  effective  at  trapping  the  carbon  and 
the  SOP  portions  of  the  total  PM,  the 
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overall  PM  reduction  efficiency  of 
catalyzed  diesel  particulate  filters  drops 
off  rapidly  with  increasing  sulfur  levels 
due  to  the  production  of  sulfate  PM. 

SO:  oxidation  is  promoted  across  a 
catalyst  in  a  manner  very  similar  to  the 
oxidation  of  NO,  except  it  is  converted 
at  higher  rates,  with  peak  conversion 
rates  in  excess  of  50  percent.  The  SO: 
oxidation  rate  for  a  platinum  based 
oxidation  catalyst  typical  of  the  type 
which  might  be  used  in  conjunction 
with,  or  as  a  washcoat  on,  a  catalyzed 
diesel  particulate  filter  can  vary 
significantly  with  exhaust  temperature. 
At  the  low  temperatures  typical  of  some 
urban  driving  and  the  heavy-duty 
federal  test  procedure  (HD-FTP),  the 
oxidation  rate  is  relatively  low.  perhaps 
no  higher  than  ten  percent.  However  at 
the  higher  temperatures  that  might  be 
more  typical  of  non-urban  highway 
driving  conditions  and  the 
Supplemental  Steady  State  Test  (also 
called  the  EURO  III  or  13  mode  test),  the 
oxidation  rate  may  increase  to  50 
percent  or  more.  These  high  levels  of 
sulfate  make  across  the  catalyst  are  in 
contrast  to  the  very  low  SO:  oxidation 
rate  typical  of  diesel  engines  (less  than 
2  percent).  This  variation  in  expected 
diesel  exhaust  temperatures  means  that 
there  will  be  a  corresponding  range  of 
sulfate  production  expected  across  a 
catalyzed  diesel  particulate  filter. 

The  U.S.  Department  of  Energy  in 
cooperation  with  industry'  conducted  a 
study  entitled  Diesel  Emission  Control 
Sulfur  Effects  (DECSE)  to  provide 
insight  into  the  relationship  between 
advanced  emission  control  technologies 
and  diesel  fuel  sulfur  levels.  Interim 
report  number  four  of  this  program  gives 
the  total  particulate  matter  emissions 
from  a  heavy-duty  diesel  engine 
operated  with  a  diesel  particulate  filter 
on  several  different  fuel  sulfur  levels.  A 
straight  line  fit  through  this  data  is 
presented  in  Table  III.F-1  below 
showing  the  expected  total  direct  PM 
emissions  from  a  heavy-duty  diesel 
engine  on  the  supplemental  steady  state 
test  cycle."" 


"•'  Note  that  direct  enii.sslon,s  an'  those  pollutants 
I'inittHd  dire(  tly  from  ihi?  engine  or  from  the 
tailpipe  depending  on  the  context  in  which  the 
term  is  used,  and  indirect  emissions  are  those 
pollutants  formed  in  the  atmosphere  through  the 
(dinbination  of  direc  I  emissions  and  atmospheric 
( onstituenLs. 


Table  III,F-1.— Estimated  PM  Emis- 
sions From  a  Heavy-Duty  Diesel 
Engine  at  the  Indicated  Average 
Fuel  Sulfur  Levels 


Supplemental  steady  state 


AvQ.  Fuel  Sul- 
fur [ppm] 


Tailpipe  PM  [g/ 
bhp-hr] 


Relative  to 
3  ppm  sul- 
fur 


3  .... 
7*  .. 
15* 
30   . 
150 


0003 
0.006 
0.009 
0.017 
0.071 


100% 

200% 

470% 

2.300% 


'The  PM  emissions  at  these  sulfur  levels 
are  based  on  a  straight-line  fit  to  the  DECSE 
data:  PM  emissions  at  other  sulfur  levels  are 
actual  DECSE  data.  (Diesel  Emission  Control 
Sulfur  Effects  (DECSE)  Program— Phase  II  In- 
terim Data  Repon  No.  4,  Diesel  Particulate  Fil- 
ters-Final Repon,  January  2000,  TaWe  CI  ) 
Although  DECSE  tested  diesel  particulate  fil- 
ters at  these  fuel  sulfur  levels,  they  do  not 
conclude  that  the  technology  is  feasible  at  all 
levels,  but  they  do  note  that  testing  at  150 
ppm  is  a  moot  point  as  the  emission  levels  ex- 
ceed the  engine's  baseline  emission  level. 

Table  III.F-1  makes  it  clear  that  there 
are  significant  PM  emission  reductions 
possible  with  the  application  of 
catalyzed  diesel  particulate  filters  and 
low-sulfur  diesel  fuel.  At  the  observed 
sulfate  PM  conversion  rates,  the  DECSE 
program  results  show  that  the  proposed 
total  PM  standard  is  feasible  for  diesel 
particulate  filter  equipped  engines 
operated  on  fuel  with  a  sulfur  level  at 
or  below  15  ppm.  The  results  also  show 
that  diesel  particulate  filter  control 
effectiveness  is  rapidly  degraded  at 
higher  diesel  fuel  sulfur  levels  due  to 
the  high  sulfate  PM  make  observed  with 
this  technology. 

It  is  clear  that  PM  reduction 
efficiencies  are  limited  by  sulfur  in 
diesel  fuel  and  that,  in  order  to  realize 
the  PM  emissions  benefits  sought  in  this 
rule,  diesel  fuel  sulfur  levels  must  be  as 
low  as  possible.  As  discussed  in  Section 
rV,  we  believe  that  a  15  ppm  sulfur  cap 
for  highway  diesel  fuel  is  the  correct 
level  given  consideration  to  all  factors. 
We  request  comment  on  the  loss  of  PM 
control  effectiveness  due  to  fuel  sulfur 
along  with  supportive  data. 

c.  Increased  Maintenance  Cost  for  Diesel 
Particulate  Filters  Due  to  Sulfur 

In  addition  to  the  direct  performance 
and  durability  concerns  caused  by 
sulfur  in  diesel  fuel,  it  is  also  known 
that  sulfur  can  lead  to  increased 
maintenance  costs,  shortened 
maintenance  intervals,  and  poorer  fuel 
economy  for  particulate  filters.  Diesel 
particulate  filters  are  highly  effective  at 
capturing  the  inorganic  ash  produced 
from  metallic  additives  in  engine  oil. 
This  ash  is  accumulated  in  the  filter  and 


is  not  removed  through  oxidation, 
unlike  the  trapped  carbonaceous  PM. 
Periodically  the  ash  must  be  removed  by 
mechanical  cleaning  of  the  filter  with 
compressed  air  or  water.  This 
maintenance  step  is  anticipated  to  occiur 
on  intervals  of  well  over  one  hundred 
thousand  miles.  However,  sulfur  in 
diesel  fuel  increases  this  ash 
accumulation  rate  through  the  formation 
of  metallic  sulfates  in  the  filter,  which 
increases  both  the  size  and  mass  of  the 
trapped  ash.  By  increasing  the  ash 
accumulation  rate,  the  sulfur  shortens 
the  time  interval  between  the  required 
maintenance  of  the  filter  and  negatively 
impacts  fuel  economy.  We  request 
comment  on  the  issue  of  PM  filter 
maintenance  costs  and  maintenance 
intervals  along  with  supportive  data. 

2.  Diesel  NOx  Catalysts  and  the  Need  for 
Low-Sulfur  Fuel 

All  of  the  NOx  exhaust  emission 
control  technologies  discussed 
previously  in  Section  III  are  expected  to 
utilize  platinum  to  oxidize  NO  to  NO: 
to  improve  the  NOx  reduction  efficiency 
of  the  catalysts  at  low  temperatures  or 
as  in  the  case  of  the  NOx  adsorber,  as 
an  essential  part  of  the  process  of  NOx 
storage.  This  reliance  on  NO;  as  an 
integral  part  of  the  reduction  process 
means  that  the  NOx  exhaust  emission 
control  technologies,  like  the  PM 
exhaust  emission  control  technologies, 
will  have  problems  with  sulfur  in  diesel 
fuel.  In  addition  NOx  adsorbers  have  the 
added  constraint  that  the  adsorption 
function  itself  is  blocked  by  the 
presence  of  sulfur.  These  limitations 
due  to  sulfur  in  the  fuel  affect  both 
overall  performance  of  the  technologies 
and,  in  fact,  the  very  feasibility  of  the 
NOx  adsorber  technology, 

a.  Sulfate  Particulate  Production  for 
NO\  Control  Technologies 

Two  advanced  NOx  control 
technologies  that  are  likely  to  be  able  to 
meet  the  NOx  emission  standard  being 
proposed  today  are  advanced  NOx 
adsorber  catalyst  systems  and  advanced 
Compact-SCR  systems.  The  NOx 
adsorber  technology  relies  on  an 
oxidation  function  to  convert  NO  to  NO; 
over  the  catalyst  bed.  For  the  NO\ 
adsorber  this  is  a  fundamental  step  prior 
to  the  storage  of  NO;  in  the  catalyst  bed 
as  a  nitrate.  Without  this  oxidation 
function  the  catalyst  will  only  trap  that 
small  portion  of  NOx  emissions  from  a 
diesel  engine  which  is  NO;.  This  would 
reduce  the  NOx  adsorber  effectiveness 
for  NOx  reduction  from  in  excess  of  90 
percent  to  something  well  below  20 
percent.  The  NOx  adsorber  relies  on 
platinum  to  provide  this  oxidation 
function  due  to  the  need  for  high  NO 
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oxidation  rates  under  the  relatively  cool 
exhaust  temperatures  typical  of  diesel 
engines. 

The  Compact-SCR  technology,  like 
the  NOx  adsorber  technology,  uses  an 
oxidation  catalyst  to  promote  the 
oxidation  of  NO  to  NO;  at  the  low 
temperatures  typical  of  much  of  diesel 
engine  operation.  By  converting  a 
portion  of  the  NOx  emissions  to  NO: 
upstream  of  the  ammonia  SCR  reduction 
catalyst,  the  overall  NOx  reductions  are 
improved  significantly  at  low 
temperatures.  As  discussed  previously 
in  section  III.  platinum  group  metals, 
primarily  platinum,  are  known  to  be 
good  catalysts  to  promote  NO  oxidation, 
even  at  low  temperatures.  Therefore, 
future  Compact-SCR  systems  are 
expected  to  rely  on  a  platinum 
oxidation  catalyst  in  order  to  provide 
the  required  NOx  emission  control 

The  NOx  adsorber  technology  may  be 
able  to  limit  its  impact  on  sulfate  PM 
emissions  by  releasing  stored  sulfur  as 
SO;  under  rich  operating  conditions. 
The  Compact-SCR  technology,  on  the 
other  hand,  has  no  means  to  limit 
sulfate  emissions  other  than  through 
lower  catalytic  function  or  lowering 
sulfur  in  diesel  fuel.  The  degree  to 
which  the  NOx  control  aflertreatment 
technologies  increase  the  production  of 
sulfate  PM  through  oxidation  of  SO:  to 
SOi  varies  somewhat  from  technology  to 
technology,  but  it  is  expected  to  be 
similar  in  magnitude  and  environmental 
impact  to  that  for  the  PM  control 
technologies  discussed  previously. 
Thus,  we  believe  that  diesel  fuel  sulfur 
levels  will  likely  need  to  be  below  15 
ppm  in  order  to  apply  these  advanced 
NOx  control  technologies  (see 
discussion  in  section  III.F.l)  Without 
this  low-sulfur  fuel,  the  advanced  NOx 
control  technologies  are  expected  to 
create  PM  emissions  in  excess  of  the  PM 
standard  regardless  of  the  engine-out 
PM  levels.  We  invite  comment  on 
sulfate  PM  production  by  NO\  control 
technologies  due  to  fuel  sulfur  along 
with  supportive  data. 

h.  Sulfur  Poisoning  (Sulfate  Storage)  on 
NO\  Adsorbers 

The  NOx  adsorber  technology  relies 
on  the  ability  of  the  catalyst  to  store 
NOx  as  a  nitrate  on  the  surface  of  th»' 
catalyst,  or  adsorber  (storagtO  bed. 
during  lean  operation.  Because  of  the 
similarities  in  chemical  properties  of 
SOx  and  NOx.  the  SO;  present  in  the 
exhaust  is  also  stored  by  the  t  atalyst 
surface  as  a  sulfate  The  sulfate 
compound  that  is  formed  is  significantly 
more  stable  than  the  nitrate  compound 
and  is  not  released  and  reduced  during 
the  NOx  release  and  reduction  step. 
Since  the  NOx  adsorber  is  essentially 


100  percent  effective  at  capturing  SO;  in 
the  adsorber  bed,  the  poisoning  of  the 
catalyst  occurs  rapidly.  As  a  result, 
sulfate  compounds  quickly  occupy  all  of 
the  NOx  storage  sites  on  the  catalyst 
thereby  rendering  the  catalyst 
ineffective  for  NOx  reduction  (poisoning 
the  catalyst). 

The  stored  sulfur  compounds  can  be 
removed  by  exposing  the  catalyst  to  hot 
(over  650  °C)  and  rich  (air-fuel  ratio 
below  the  stoichiometric  ratio  of  14.5  to 
1)  conditions  for  a  brief  period.""^  "'' 
Under  these  conditions,  the  stored 
sulfate  is  released  and  reduced  in  the 
catalyst."^  Because  the  exhaust  must  be 
taken  to  a  hot  and  rich  condition,  there 
is  a  fuel  consumption  impact  associated 
with  the  desulfation  cycle.  We  have 
developed  a  spreadsheet  model  that 
estimates  the  frequency  of  desulfation 
cycles  from  published  data  and  then 
estimates  the  fuel  economy  impact  from 
this  event.""  Table  III-F.2  shows  the 
estimated  fuel  economy  impact  for 
desulfation  of  a  NOx  adsorber  at 
different  fuel  sulfur  levels  assuming  a 
desired  90  percent  NOx  conversion 
efficiency  The  estimates  in  the  table  are 
based  on  assumed  average  fuel  sulfur 
levels  associated  with  different  sulfur 
level  caps. 

Table      III. F-2.— Estimated      Fuel 
Economy  Impact  From 

Desulfation  of  a  90%  Efficient 
NOx  Adsorber 


Fuel  sulfur  cap 
[ppm] 


Average 

fuel  suHur 
[ppm] 


Fuel  econ- 
omy penalty 


500  

350 

1 

27% 

50    

30 

2% 

25     

15 

1% 

15   

7 
2 

<1% 

5  

«<1% 

The  table  highlights  that  the  fuel 
economy  penalty  associated  with  sulfur 
in  diesel  fuel  is  noticeable  even  at 
average  sulfur  levels  as  low  as  15  ppm 
and  increases  rapidly  with  higher  sulfur 
levels  It  also  shows  that  the  use  of  a 
NOx  adsorber  at  the  proposed  15  ppm 
sulfur  cap  would  be  expected  to  result 
in  a  fuel  economy  impact  of  less  than  1 
percent  absent  other  changes  in  engine 
design  However,  as  discussed  in 
Section  G  below,  we  anticipate  that 


"••|K«-SITV.>(1| 
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Other  engine  modifications  could  be 
made  to  offset  this  fuel  economy  impact. 
For  example,  a  NOx  control  device  in 
the  exhaust  system  could  allow  use  of 
fuel  saving  engine  strategies,  such  as 
advanced  fuel  injection  timing,  that 
could  be  used  to  offset  the  increased 
fuel  consumption  associated  with  the 
NOx  adsorber.  The  result  is  that  low- 
sulfur  fuel  enables  the  NOx  adsorber, 
which  in  turn  enables  fuel  saving  engine 
modifications.  Such  a  system  level  fuel 
economy  impact,  which  we  estimate  to 
be  zero  under  a  15  ppm  cap  program,  is 
discussed  below  in  section  III.G. 

Future  improvements  in  the  NOx 
adsorber  technology  are  expected  and 
needed  if  the  technology  is  to  provide 
the  environmental  benefits  we  have 
projected  today.  Some  of  these 
improvements  are  likely  to  include 
improvements  in  the  means  and  eetse  of 
removing  stored  sulfur  from  the  catalyst 
bed.  However  because  the  stored  sulfate 
species  are  inherently  more  stable  than 
the  stored  nitrate  compounds  (from 
stored  NOx  emissions),  we  expect  that 
a  separate  release  and  reduction  cycle 
(desulfation  cycle)  will  always  be 
needed  in  order  to  remove  the  stored 
sulfur.  Therefore,  we  believe  that  fuel 
with  a  sulfur  level  at  or  below  15  ppm 
sulfur  will  be  necessary  in  order  to 
avoid  an  unacceptable  fuel  economy 
impact.  We  request  comment  on  sulfur 
poisoning  of  NOx  adsorbers  by  fuel 
sulfur  along  with  supportive  data. 

c.  Sulfur  Impacts  on  Catalytic  Efficiency 

The  technologies  discussed  in  today's 
proposal  generally  rely  on  some  form  of 
catalytic  function  in  order  to  promote 
favorable  chemical  reactions  needed  in 
order  to  accomplish  the  desired  NOx 
emission  reductions.  In  each  case 
platinum  and/or  other  precious  group 
metal  catalysts  are  anticipated  to  be 
used  to  accomplish  these  functions. 
From  our  experience  with  gasoline 
three-way  catalysts  and  from  the 
extensive  body  of  work  in  the  literature 
we  know  that  these  catalytic  functions 
are  inhibited  by  sulfur.  Sulfur  deposits 
on  the  precious  metal  sites  in  the 
catalyst  and  causes  a  decrease  in  the 
catalytic  function  of  the  device.  This 
causes  an  increase  in  the  light-off 
temperature  for  the  catalyst  along  with 
a  significant  reduction  in  the  oxidation 
and  reduction  efficiencies  of  all  of  the 
devices.""  As  discussed  at  length  in  the 
Tier  2  rulemaking,  sulfur  reductions  in 
the  fuel  are  a  very  effective  way  to 
reduce  catalyst  poisoning  of  this  type  in 


'  ''•The  Impart  of  .Sulfur  in  Diesel  Fuel  on 
t'jitalvst  Emissions  (.ontrol  Tpi.hnology — 
Manufai  turtTS  of  Emission  Controls  A&.S(>ciation 
(MECA).  Man  h  15.  1999,  www  meca.org. 
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order  to  maintain  high  catalyst 
efficiency  and  to  ensure  reliable 
operation.  We  invite  comment  on  fuel 
sulfur  impact  on  catalyst  efficiency 
along  with  supportive  data. 

3.  What  About  Sulfur  in  Engine 
Lubricating  Oils? 

Current  engine  lubricating  oils  have 
sulfur  contents  which  can  range  from 
2,500  ppm  to  as  high  as  8,000  ppm  by 
weight.  Since  engine  oil  is  consumed  by 
heavy-duty  diesel  engines  in  normal 
operation,  it  is  important  that  we 
account  for  the  contribution  of  oil 
derived  sulfur  in  our  analysis  of  the 
need  for  low-sulfur  diesel  fuel.  One  way 
to  give  a  straightforward  comparison  of 
this  effect  is  to  express  the  sulfur 
consumed  by  the  engine  as  an 
equivalent  fuel  sulfur  level.  This 
approach  requires  that  we  assume 
specific  fuel  and  oil  consumption  rates 
for  the  engine.  Using  this  approach, 
estimates  ranging  from  two  to  seven 
ppm  diesel  fuel  sulfur  equivalence  have 
been  made  for  the  sulfur  contribution 
from  engine  oil.'^"  '^'  If  values  at  the 
upper  end  of  this  range  accurately 
reflect  the  contribution  of  sulfur  from 
engine  oil  to  the  exhaust  this  would  be 
a  concern  as  it  would  represent  50 
percent  of  the  total  sulfur  in  the  exhaust 
under  a  15  ppm  diesel  fuel  sulfur  cap 
(with  an  average  sulfur  level  assumed  to 
be  approximately  seven  ppm).  However, 
we  believe  that  this  simplified  analysis, 
while  valuable  in  demonstrating  the 
need  to  investigate  this  issue  further, 
overstates  the  likely  sulfur  contribution 
from  engine  oil  by  a  significant  amount. 

Current  heavy-duty  diesel  engines 
operate  with  open  crankcase  ventilation 
systems  which  "consume"  oil  by 
carrying  oil  from  the  engine  crankcase 
into  the  environment.  This  consumed 
oil  is  correctly  included  in  the  total  oil 
consumption  estimates,  but  should  not 
be  included  in  estimates  of  oil  entering 
the  exhaust  system  for  this  analysis, 
since  as  currently  applied  this  oil  is  not 
introduced  into  the  exhaust.  At  present 
we  estimate  that  the  majority  of  lube  oil 
consumed  by  an  engine  meeting  the  0.1 
g/bhp-hr  PM  standard  is  lost  through 
crankcase  ventilation,  rather  than 
through  the  exhaust.  Based  on  assumed 
engine  oil  to  PM  conversion  rates  and 
historic  soluble  organic  fraction 
breakdowns  we  have  estimated  the 


''"  Whitarre.  Shawn.  "(Catalyst  (Compatible" 
DipspI  Engine  Oils.  DECSE  Phase  II.  Pre.spnlation  at 
DOE'NREL  Workshop  "Exploring  Low  Emission 
Diesel  Engine  Oils."  januarv  Jl .  2000. 

'-'  This  estimate  assumes  that  a  heavy-duty  diesel 
engine  consumes  1  quart  of  engine  oil  in  2.000 
miles  of  operation,  consumes  fuel  at  a  rate  of  1 
gallon  per  6  miles  of  operation  and  that  engine  oil 
sulfur  levels  range  from  2.000  to  8.000  ppm 


contribution  of  sulfur  from  engine  oil  to 
be  less  than  two  ppm  fuel  equivalency. 
With  the  proposal  today  to  close  the 
crankcase.  coupled  with  the  use  of 
closed  crankcase  ventilation  systems 
that  separate  in  excess  of  90  percent  of 
the  oil  from  the  blow-by  gases,  we 
believe  that  this  ver\'  low  contribution 
of  lube  oil  to  sulfur  in  the  exhaust  can 
be  maintained.  For  a  further  discussion 
of  our  estimates  of  the  sulfur 
contribution  from  engine  oil  refer  to  the 
draft  RIA  associated  with  this  proposal. 

Although  there  are  good  indications 
to  date  that  oil  borne  sulfur  is  not  a 
significant  contributor  to  exhaust  sulfur, 
EPA  remains  concerned  about  this 
issue.  We  invite  comment  on  the 
potential  for  engine  lubricating  oils  to 
introduce  significant  amounts  of  sulfur 
into  the  exhaust.  Of  particular  value  to 
EPA  is  data  indicating  the  expected  oil 
consumption  rates  of  future  engines  and 
estimates  of  future  engine  oil 
characteristics  specifically  with  regard 
to  sulfur  content.  We  also  invite 
comment  on  the  potential  for  new  "low- 
sulfur"  engine  oils  to  be  developed  for 
these  vehicles  equipped  with  sulfur 
sensitive  emission  control  technologies. 

G.  Fuel  Economy  Impact  of  Advanced 
Emission  Control  Technologies 

The  advanced  emission  control 
technologies  expected  to  be  applied  in 
order  to  meet  the  proposed  NOx  and  PM 
standards  involve  wholly  new  system 
components  integrated  into  engine 
designs  and  calibrations,  and  as  such 
may  be  expected  to  change  the  fuel 
consumption  characteristics  of  the 
overall  engine  design.  After  reviewing 
the  likely  technology  options  available 
to  the  engine  manufactiu-ers.  we  believe 
that  the  integration  of  the  engine  and 
exhaust  emission  control  systems  into  a 
single  synergistic  emission  confrol 
system  will  lead  to  heavy-duty  vehicles 
which  can  meet  demanding  emission 
control  targets  without  increasing  fuel 
consumption  beyond  today's  levels. 

1 .  Diesel  Particulate  Filters  and  Fuel 
Economy 

Diesel  particulate  filters  are 
anticipated  to  provide  a  step-wise 
decrease  in  diesel  particulate  (PM) 
emissions  by  trapping  and  oxidizing  the 
diesel  PM.  The  trapping  of  the  ver\'  fine 
diesel  PM  is  accomplished  by  forcing 
the  exhaust  through  a  porous  filtering 
media  with  extremely  small  openings 
and  long  path  lengths. '^^  j^is  approach 
results  in  filtering  efficiencies  for  diesel 
PM  greater  than  90  percent  but  requires 
additional  pumping  work  to  force  the 


exhaust  through  these  small  openings. 
The  additional  pumping  work  is 
anticipated  to  increase  fuel 
consumption  by  approximately  one 
percent.  ■-'  However,  we  believe  this 
fuel  economy  impact  can  be  regained 
through  optimization  of  the  engine-PM 
trap-NO\  adsorber  system,  as  discussed 
below.  We  request  comment  and  data  on 
the  magnitude  of  the  fuel  economy 
impact  of  diesel  particulate  filters. 

2.  NOx  Control  Technologies  and  Fuel 
Economy 

NOx  adsorbers  are  expected  to  be  the 
primajy  N0\  control  technology 
introduced  in  order  to  provide  the 
reduction  in  NOx  emissions  envisioned 
in  this  proposal.  NOx  adsorbers  work  by 
storing  NOx  emissions  under  fuel  lean 
operating  conditions  (normal  diesel 
engine  operating  conditions)  and  then 
by  releasing  and  reducing  the  stored 
NOx  emissions  over  a  brief  period  of 
fuel  rich  engine  operation.  This  brief 
periodic  NOx  release  and  reduction  step 
is  directly  analogous  to  the  catah'tic 
reduction  of  NOx  over  a  gasoline  three- 
way-catalyst.  In  order  for  this  catalyst 
function  to  occur  the  engine  exhaust 
constituents  and  conditions  must  be 
similar  to  normal  gasoline  exhaust 
constituents.  That  is.  the  exhaust  must 
be  fuel  rich  (devoid  of  excess  oxygen) 
and  hot  (over  250C).  Although  it  is 
anticipated  that  diesel  engines  can  be 
made  to  operate  in  this  way.  it  is 
assumed  that  fuel  economy  while 
operating  under  these  conditions  will  be 
worse  than  normal.  We  have  estimated 
that  the  fuel  economy  impact  of  the 
NOx  release  and  reduction  cycle  would, 
all  other  things  being  equal,  increase 
fuel  consumption  by  approximately  one 
percent.  Again,  we  believe  this  fuel 
economy  impact  can  be  regained 
through  optimization  of  the  engine-PM 
trap-NOx  adsorber  system,  as  discussed 
below. 

In  addition  to  the  NOx  release  and 
regeneration  event,  another  step  in  NOx 
adsorber  operation  may  affect  fuel 
economy.  As  discussed  earlier,  NOx 
adsorbers  are  poisoned  by  sulfur  in  the 
fuel  even  at  the  low  sulfur  levels  we  are 
proposing.  As  discussed  in  the  draft 
RIA.  we  anticipate  that  the  sulfur 
poisoning  of  the  NOx  adsorber  can  be 
reversed  through  a  periodic 
"desulfation"  event.  The  desulfation  of 
the  NOx  adsorber  is  accomplished  in  a 
similar  manner  to  the  NOx  release  and 
regeneration  cycle  described  above. 
However  it  is  anticipated  that  the 


-Typically  the  filtering  media  is  a  pcjrous 
ceramic  monolith  or  a  metallic  fiber  mesh 
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desulfation  ovont  will  require  extended 
operation  of  the  diesel  engine  at  rich 
conditions.'''''  This  rich  operation  will, 
like  the  NC)\  rt»generation  event,  require 
an  increase  in  the  fuel  consumption  rate 
and  will  cause  an  associated  decrease  in 
fuel  economy  With  a  15  ppm  fuel  sulfur 
cap,  we  are  projef:ting  that  fuel 
consumption  for  desulfation  would 
increase  by  one  percent  or  less,  which 
we  believe  can  be  regained  through 
optimization  of  the  engine-PM  trap-N()\ 
adsorber  system  as  discussed  below. 
While  NTOx  adsorbers  require  non- 
power  producing  consumption  of  diesel 
fuel  in  order  to  function  properly  and, 
therefore,  have  an  impact  on  fuel 
economy,  they  are  not  unique  among 
NOx  control  technologies  in  this  way.  In 
fact  NOx  adsorbers  are  likely  to  have  a 
very  favorable  NOx  to  fuel  economy 
trade-off  when  compared  to  other  NOx 
control  technologies  like  cooled  EGR 
and  injection  timing  retard  that  have 
historically  been  used  to  control  NOx 
emissions.  EGR  requires  the  delivery  of 
exhaust  gas  from  the  exhaust  manifold 
to  the  intake  manifold  of  the  engine  and 
causes  a  decrease  in  fuel  economy  for 
two  reasons.  The  first  of  these  reasons 
is  that  a  certain  amount  of  work  is 
required  to  pump  the  EGR  from  the 
exhaust  manifold  to  the  intake 
manifold:  this  necessitates  the  use  of 
intake  throttling  or  some  other  means  to 
accomplish  this  pumping.  The  second 
of  these  reasons  is  that  heat  in  the 
exhaust,  which  is  normally  partially 
recovered  as  work  across  the  turbine  of 
the  turbocharger,  is  instead  lost  to  the 
engine  coolant  through  the  cooled  EGR 
heat  exchanger.  In  the  end,  cooled  EGR 
is  only  some  50  percent  effective  at 
reducing  NOx.  Nonetheless,  cooled 
EGR,  which  we  anticipate  to  be  the 
technology  of  choice  for  meeting  the 
proposed  2004  heavy-duty  standards, 
still  has  a  considerable  advantage  over 
the  previous  solutions  such  as  injection 
timing  retard.  Injection  timing  retard  is 
the  strategy  that  has  historically  been 
employed  to  control  NOx  emissions.  By 
retarding  the  introduction  of  fuel  into 
the  engine,  and  thus  delaying  the  start 
of  combustion,  both  the  peak 
temperature  and  pressure  of  the 
combustion  event  are  decreased:  this 
lowers  NOx  formation  rates  and. 
ultimately.  NOx  emissions. 
Unfortunately,  this  also  significantly 
decreases  the  thermal  efficiency  of  the 
engine  (decreases  fuel  economy)  while 
also  increasing  PM  emissions.  As  an 
example,  retarding  injection  timing 
eight  degrees  can  decrease  NOx 
emissions  by  45  percent,  but  this  occurs 


at  a  fuel  economy  penalty  of  more  than 
seven  percent.'-'' 

Today,  most  diesel  engines  rely  on 
injection  timing  control  (retarding 
injection  timing)  in  order  to  meet  the  4.0 
g/bhp-hr  NOx  emission  standard.  For 
2002/2004  model  year  compliance,  we 
expect  that  engine  manufacturers  will 
use  a  combination  of  cooled  EGR  and 
injection  timing  control  to  meet  the  2.0 
g/bhp-hr  NOx  standard.  Because  of  the 
more  favorable  fuel  economy  trade-off 
for  NOx  control  with  EGR  when 
compared  to  timing  control,  we  have 
forecast  that  less  reliance  on  timing 
control  will  be  needed  in  2002/2004. 
Therefore,  fuel  economy  will  not  be 
changed  even  at  this  lower  NOx  level. 

NOx  adsorbers  have  a  significantly 
more  favorable  NOx  to  fuel  economy 
trade-off  when  compared  to  cooled  EGR 
or  timing  retard  alone,  or  even  when 
compared  to  cooled  EGR  and  timing 
retard  together. '■'•'  We  expect  NOx 
adsorbers  to  be  able  to  accomplish 
greater  than  90  percent  reduction  in 
NOx  emissions,  while  only  increasing 
fuel  consumption  by  a  very  reasonable 
two  percent  or  less.  Therefore,  we 
expect  manufacturers  to  take  full 
advantage  of  the  NOx  control 
capabilities  of  the  NOx  adsorber  and 
project  that  they  will  decrease  reliance 
on  the  more  expensive  (from  a  fuel 
economy  standpoint)  technologies, 
especially  injection  timing  retard.  We 
would  therefore  predict,  that  the  fuel 
economy  impact  currently  associated 
with  NOx  control  from  timing  retard 
would  be  decreased  by  at  least  three 
percent.  In  other  words,  through  the 
application  of  advanced  NOx  exhaust 
emission  control  technologies,  which 
are  enabled  by  the  use  of  low-sulfur 
diesel  fuel,  we  expect  the  NOx  trade-off 
with  fuel  economy  to  continue  to 
improve  significantly  when  compared  to 
today's  technologies.  This  will  result  in 
both  much  lower  NOx  emissions,  emd 
potentially  overall  improvements  in  fuel 
economy.  Improvements  could  easily 
offset  the  fuel  consumption  of  the  NOx 
adsorber  itself  and,  in  addition,  the  one 
percent  fuel  economy  loss  projected  to 
result  from  the  application  of  PM  filters. 
Consequently,  we  are  projecting  no  fuel 
economy  penalty  to  result  from  this 
rule.  We  invite  comment  and  data 
concerning  the  relationships  between 


'•"■•Dou.  D  and  BhiIkv.  C)  ,    IiiVHStigntion  of  NOx 
Ad.sorhnr  Catalyst  Deactivatinn'   .SAE9B2.'>94 


'•'■'  Herzou,  P  el  al  .  NOx  Reduction  Strategies  for 
1)1  DihshI  Kngincs.  S.Ml  920470.  Society  of 
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'••"/.elenlia.  H  Ml  ul  .  Cooled  EliR— ,\  key 
Im  hnology  for  Future  Effu  lenl  HD  Diesels.  SAE 
980190.  Sorielv  of  Aulomolive  Engin«ers  1998 
Figure  2  from  this  paper  gives  a  graphu  al 
representation  of  how  new  technologies  lincluding 
aftertroatment  lei  hnologies)  (.an  shift  ihe  trade-off 
Iwtween  NOx  amissions  and  fuel  economy. 


the  various  types  of  NOx  control 
technologies  and  fuel  economy  as 
described  here  and  in  the  cited 
references.  In  particular  we  ask  for 
comments  and  data  on  NOx  adsorber 
fuel  economy  and  methods  of 
recovering  that  fuel  economy  through 
injection  timing  changes. 

3.  Emission  Control  Systems  for  2007 
and  Net  Fuel  Economy  Impacts 

We  anticipate  that,  in  order  to  meet 
the  stringent  NOx  and  PM  emission 
standards  proposed  today,  the 
manufacturers  would  integrate  engine- 
based  emission  control  technologies  and 
post-combustion  emission  control 
technologies  into  a  single  systems-based 
approach  that  would  fundamentally 
shift  historic  trade-offs  between 
emissions  control  and  fuel  economy.  As 
outlined  in  the  preceding  two  sections, 
individual  components  in  this  system 
would  introduce  new  constraints  and 
opportunities  for  improvements  in  fuel 
efficient  control  of  emissions.  Having 
considered  the  many  opportunities  to 
fundamentally  improve  these 
relationships,  we  believe  that  it  is 
unlikely  that  fuel  economy  will  be 
lower  than  today's  levels  and,  in  fact, 
may  improve  through  the  application  of 
these  new  technologies  and  this  new 
systems  approach.  Therefore,  for  our 
analysis  of  economic  impacts  in  section 
V.  no  penalty  or  benefit  for  changes  to 
fuel  economy  are  considered.  We 
request  comment  on  our  analysis  of  the 
likely  fuel  economy  offsets  of  the  NOx 
and  PM  emission  control  technologies 
that  would  be  needed  in  order  to  meet 
today's  proposed  standards. 

H.  Future  Reassessment  of  Diesel  NOx 
Control  Technology 

We  are  considering  conducting  a 
future  reassessment  of  diesel  NOx 
control  technologies  and  associated  fuel 
sulfur  requirements,  and  we  request 
conunent  on  the  need  for  such  a 
reassessment.  Given  the  relative  state  of 
development  of  NOx  emission  control 
technology  versus  PM  and  NMHC 
control  technologies,  we  would  expect 
to  focus  the  control  technology 
reassessment  solely  on  NOx  control 
technologies.  We  believe  that  the  clear 
intent  of  this  proposal  to  provide  low- 
sulfur  diesel  fuel  will  allow  the 
development  of  this  technology  to 
progress  rapidly,  and  will  result  in 
systems  capable  of  achieving  the 
proposed  standards.  However,  we 
acknowledge  that  our  proposed  NOx 
standard  represents  an  ambitious  target 
for  this  technology,  and  that  the  degree 
of  uncertainty  surrounding  the 
feasibility  of  high -efficiency  NOx 
control  technology  would  be  higher  if 
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fuel  sulfur  levels  higher  than  the 
proposed  level  were  adopted.  We  also 
recognize  that  technology  evolution  may 
affect  the  sulfur  level  at  which  these 
technologies  are  enabled. 

Therefore,  we  are  evaluating  whether 
or  not  the  proposed  program  could 
benefit  from  a  future  reassessment  of  the 
control  effectiveness  of  diesel  NOx 
exhaust  emission  control  technologies 
and  associated  fuel  sulfur  requirements. 
We  would  expect  to  conduct  such  a 
reassessment  in  the  2003  timeframe, 
though  we  welcome  comment  on 
whether  such  a  reassessment  will  be 
needed  and  on  the  appropriate  timing 
for  it.  We  also  welcome  comment  on  the 
extent  to  which  a  review  of  NOx  control 
technology  should  also  include  a  review 
of  the  appropriate  diesel  fuel  sulfur 
level  for  enabling  the  NOx  control 
technology,  including  consideration  of 
impacts  that  a  revised  fuel  requirement 
would  have  on  PM  control  technology. 
Another  possible  area  for  consideration 
during  the  reassessment  could  be  non- 
conformance penalties  (NCPs)  and  the 
role  they  might  play  in  this  program. 
NCPs  would  allow  engine 
manufacturers  to  produce  and  sell 
noncomplying  engines  under  limited 
circumstances  in  exchange  for  paying  a 
penalty  to  the  government.  We  welcome 
comment  on  the  role  NCPs  may  play. 

In  conducting  the  review,  we  would 
expect  to  determine  whether  or  not 
there  was  a  need  to  formally  consider  a 
change  in  the  final  regulations  adopted 
for  this  program.  If  such  a  change  were 
determined  to  be  necessary,  we  would 
conduct  a  formal  rulemaking,  including 
conducting  public  hearings. 

/.  Encouraging  Innovative  Technologies 

We  encourage  comments  on 
approaches  that  could  provide  increased 
incentives  for  the  development  and 
introduction  of  clean  advanced  engine 
technologies.  Some  such  approaches 
have  been  suggested  by  stakeholders  or 
have  been  a  part  of  other  EPA  rules.  One 
of  these  would  be  to  develop  a  program 
for  providing  a  special  designation  for 
engines  or  vehicles  that  are  significantly 
below  the  standards  or  use  specific 
innovative  propulsion  technologies. 
EPA  finalized  such  a  designation,  the 
"Blue  Sky  Series  Engine"  program,  as  a 
part  of  the  1998  nonroad  diesel 
standards  final  rule.  Incorporating  such 
a  designation  could  be  very  valuable  for 
use  in  programs  developed  by  states, 
municipalities,  or  corporations  to 
highlight  o"r  reward  the  purchase  and 
use  of  especially  clean  or  innovative 
vehicles  and  engines.  We  request 
comment  on  how  we  might  structure  a 
program  like  the  "Blue  Sky  Series  " 
program  in  the  context  of  today's 


proposal,  including  what  criteria  we 
should  use  to  qualify  an  engine  or 
vehicles  for  such  a  designation. 

It  has  also  been  suggested  that  we 
might  adapt  the  proposed  ABT  program 
described  in  section  VII.C.  below  to 
provide  extra  incentives  for 
manufacturers  that  encourage 
innovative  technologies.  For  example, 
manufacturers  might  get  additional 
credits  under  the  ABT  program  if  they 
introduce  extra  clean  models  or  if  they 
meet  future  standards  early.  We  believe 
our  current  ABT  program,  with  the 
proposed  revisions  discussed  below, 
should  encourage  manufacturers  to 
seriously  consider  any  technologies  that 
can  economically  reach  the  ven.'  low- 
emission  levels  proposed  today. 
Nevertheless,  we  request  comment  on 
the  need  for  and  appropriateness  of 
such  additional  provisions  under  the 
ABT  program. 

IV.  Diesel  Fuel  Requirements 

As  discussed  in  section  III  above,  we 
believe  that  advanced  exhaust  emission 
control  technology  exists  and  is  being 
developed  that  can  reduce  emissions  of 
NOx  and  PM  to  very  low  levels. 
However,  those  exhaust  emission 
control  technologies  will  require 
changes  to  diesel  fuel  in  order  to  operate 
efficiently  and  reach  the  new  engine 
emissions  standards  we  are  proposing  in 
today's  NPRM.  This  section  will  present 
our  proposed  changes  to  diesel  fuel  that 
are  intended  to  enable  heavy-duty 
engines  to  meet  our  proposed  new 
emission  standards.  We  will  also 
describe  the  extent  and  applicability  of 
the  proposed  diesel  fuel  program,  the 
means  through  which  we  expect  refiners 
to  meet  the  new  diesel  fuel  standards, 
and  incentives  we  are  providing  refiners 
for  early  introduction.  The  economic 
and  environmental  impacts  of  the 
proposed  diesel  fuel  program  will  be 
covered  in  subsequent  sections  in 
combination  with  the  implications  of 
the  proposed  engine  standards. 

A.  Why  Do  We  Believe  New  Diesel  Fuel 
Sulfur  Controls  Are  Necessary? 

In  section  III,  we  discussed  our 
proposed  finding  that  new  standards  for 
heavy-duty  engines  can  be  established 
on  the  basis  of  exhaust  emission 
controls  which  we  believe  will  be  fully 
viable  and  widely  available  for  the  2007 
model  year.  However,  we  also  discussed 
our  understanding  that  those  exhaust 
emission  control  technologies  have  a 
significant  and  irreversible  sensitivity  to 
the  sulfur  content  of  the  fuel.  Deep 
sulfur  reductions  are  necessary  to 
enable  both  the  NOx  and  PM  emission 
control  technology  that  we  believe 
vehicles  would  need  to  use  to  achieve 


the  emission  standards  we  are 
proposing  today.  Since  we  believe  that 
new  standards  for  heavy-duty  engines 
are  an  appropriate  next  step  for 
reducing  ambient  pollution,  and  it  is 
these  ven,"  exhaust  emission  control  * 
technologies  which  manufacturers  are 
likely  to  use  in  order  to  reach  these  low 
emission  levels,  we  are  proposing  to 
reduce  the  sulfur  content  of  highway 
diesel  fuel. 

Engine  manufacturers  and 
representatives  of  States,  and 
environmental  and  public  health 
organizations  have  expressed  general 
support  for  a  highway  diesel  fuel  sulfur 
reduction  strategy  similar  to  the 
gasoline  sulfur  reduction  program. 
However,  some  stakeholders,  in 
particular  refiners,  have  expressed 
concern  that  the  sulfur  sensitivity  of 
heavy-dut\'  diesel  exhaust  emission 
controls  has  not  been  quantified  with  a 
sufficient  degree  of  certainty  to  provide 
a  basis  for  setting  a  specific  low  sulfur 
standard.  Although  it  is  likely  that  the 
efficiency  of  exhaust  emission  control 
technology  improves  with  decreasing 
fuel  sulfur  levels  all  the  way  down  to 
nominally  zero  levels,  we  believe  that  it 
is  possible  to  set  a  non-zero  sulfur 
standard  that  sufficiently  enables  high- 
efficiency  control  technology.  The 
sulfur  standard  we  are  proposing  and 
the  associated  justification  is  described 
in  more  detail  in  section  IV. B  below. 

Sulfur  appears  to  be  the  only  diesel 
fuel  property  that  must  be  changed  in 
order  for  the  prospective  exhaust 
emission  control  technologies  to  operate 
effectively.  Changes  in  other  fuel 
properties,  such  as  cetane.  aromatics. 
density,  and  high-end  distillation,  might 
all  provide  small  emission  benefits  for 
engines  meeting  our  proposed 
standards,  but  those  benefits  would  be 
very  small  in  comparison  to  the  sulfur 
standard.  They  would  also  not  enable 
new  advances  in  emission  control 
technology,  and  so  would  not  likely 
produce  significant  step  changes  in 
heavy-duty  engine  emissions.  See 
section  VI. B  for  a  more  complete 
discussion  of  non-sulfur  property 
changes  for  diesel  fuel. 

Finally,  there  is  also  an  expectation 
on  the  part  of  gome  automobile 
manufacturers  that  diesel  engines  will 
be  used  more  frequently  in  light-duty 
vehicles  in  the  coming  decade. 
However,  any  light-duty  diesel  vehicles 
will  be  required  to  meet  our  final  Tier 
2  standards,  which  we  believe  will 
require  the  use  of  the  same  high 
efficiency  exhaust  emission  control 
technologies  envisioned  for  heax'^-duty 
applications.  Although  we  are  not 
proposing  a  change  to  diesel  fuel 
specifically  for  light-duty  diesel 
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vehicles,  it  is  our  expectation  that  the 
availability  "fa  low-sulfur  fuel  intended 
primarily  to  enable  heavy-duty  engines 
to  meet  our  proposed  new  standards 
would  enable  automobile  manufacturers 
to  produce  light-duty  diesel  vehicles 
that  could  meet  the  Tier  2  standards.  We 
would  like  comment  on  whether  any 
other  changes  to  diesel  fuel  specific:ally 
for  light-duty  diesel  vehicles  are 
necessary,  and  on  the  appropriateness, 
benefits,  and  costs  of  doing  so. 

B.  What  New  Sulfur  Standard  Are  We 
Proposinfi  for  Diesel  Fuel'f 

We  are  proposing  to  require 
substantial  reductions  in  diesel  fuel 
sulfur  levels  nationwide.  Our  proposal 
w(}uld  require  that  all  highway  diesel 
fuel  produced  or  imported  by  refiners 
and  importers  be  subject  to  a  maximum 
sulfur  level  of  15  ppm  by  weight.  The 
technologic:al  need  for  low-sulfur  diesel 
fuel  and  the  reasons  for  our  proposed 
sulfur  standard  are  discussed  in  section 
111  above.  However,  we  are  also  seeking 
comment  on  whether  the  sulfur 
standard  should  be  set  as  high  as  50 
ppm  or  as  low  as  5  ppm.  as  wtill  as  what 
the  associated  costs  and  benefits  would 
be  of  a  higher  or  lower  level.  (See 
section  VLB.  for  further  discussion  of 
various  sulfur  standards.) 

We  believe  our  proposed  diesel  fuel 
sulfur  prt)gram  balances  the  goal  of 
achieving  dramatic  reductions  in 
emissions  from  heavy-duty  vehicles 
with  the  goal  of  providing  sufficient 
lead-time  for  the  engine  emission 
control  technologv  to  develop  and  for 
the  refining  industry  to  transition  to  a 
lower  sulfur  diesel  fuel.  Nevertheless,  as 
noted  elsewhere,  we  are  seeking 
comments  on  all  these  issues.  We  are 
aware  of  diesel  fuel  industry  c:oncorns 
about  their  ability  to  consistently 
deliver  fuel  meeting  this  low  cap 
requirement.  We  are  also  aware  that 
some  engine  manufacturers  are 
concerned  that  even  fuel  meeting  the  15 
ppm  cap  requirement  may  not 
adequately  enable  the  exhaust  emissicm 
control  technologies.  In  determining  the 
appropriate  sulfur  level  and  scope  for 
our  proposed  program,  we  considered 
the  implications  of  diesel  fuel  sulfur  on 
the  emission  control  hardware  of  both 
heavy-duty  and  light-duty  vehicles  (that 
is.  light-duty  diesel  vehicles  that  are 
required  to  meet  our  Tier  2  emission 
standards).  Specifically,  we  analyzed 
the  degree  to  which  the  emission 
control  devices  described  in  section  111. 
above,  may  tolerate  diesel  fuel  sulfur 
We  also  evaluated  the  environmental 
implications  of  sulfur  control  beyond 
the  expected  N(3\  and  FM  benefits  (see 
sec;tion  II)  and  the  c:osts  of  cimtroUing 
fuel  sulfur  content,  and  we  considered 


the  ability  of  all  refiners  and  importers 
to  meet  the  proposed  diesel  fuel  sulfur 
standard  at  essentially  the  same  time 
(s€!e  section  IV. D).  We  hope  to  benefit 
from  further  discussion  of  all  of  these 
issues  during  the  public  comment 
period. 

The  following  sections  describe  in 
more  detail  the  standard  we  are 
proposing  and  the  reasons  why  we  are 
proposing  a  program  that  applies  year- 
round  and  nationwide. 

1.  Why  Is  EPA  Proposing  a  ITppm  Cap 
and  Not  a  Higher  or  Lower  Level? 

There  are  five  key  factors  which, 
when  taken  together,  lead  us  to  propose 
that  a  diesel  fuel  sulfur  cap  of  15  ppm 
is  both  necessar>'  to  enable  the  NC)>.  and 
PM  exhaust  emission  control  technology 
(and  thereby  allow  the  proposed 
emission  standards  to  be  met),  and 
appropriate,  taking  into  consideration 
the  challenges  involved  in  providing 
low-sulfur  fuel  These  factors,  as 
discussed  in  more  detail  in  set;tions  III 
and  IV  D.  are  the  implications  that 
sulhir  levels  in  excess  of  15  ppm  would 
have  for  the  efficiency,  reliability,  and 
fuel  ef:onomy  impacts  of  the  exhaust 
(^mission  control  systems,  and  the 
feasibility  and  costs  of  producing  low- 
sulfur  diesel  fuel. 

The  efficiency  of  emission  control 
tetihnologies  at  reducing  harmful 
pollutants  is  directly  impacted  by  sulfur 
in  diesel  fuel.  Initial  and  long  term 
conversion  efficiencies  for  NOx.  NMHC, 
()()  and  diesel  PM  emissions  are 
significantly  reduced  by  catalyst 
poisoning  and  catalyst  inhibition  due  to 
sulfur.  NQx  conversion  efficiencies  with 
the  N()\  ad.sorber  technology  in 
particular  are  dramatically  reduced  in  a 
very  short  time  due  to  sulfur  poisoning 
of  the  NQ\  storage  bed.  In  addition  total 
PM  control  efficiency  is  negatively 
impacted  by  the  formation  of  sulfate 
PM.  The  formation  of  sulfate  PM  is 
likely  to  be  in  excess  of  the  total  PM 
standard  proposed  today,  unless  diesel 
fuel  sulfur  levels  are  below  15  ppm 

The  reliability  of  the  emission  control 
technologies  to  continue  to  function  as 
required  under  all  operating  conditions 
for  the  life  of  the  vehicle  is  also  directly 
impacted  by  sulfur  in  diesel  fuel.  As 
discussed  in  section  III.  sulfur  in  diesel 
fuel  can  prevent  proper  operation  and 
regeneration  of  both  NOy  and  PM 
control  technologies  leading  to 
permanent  loss  in  emission  control 
effectiveness  and  even  catastrophic 
failure  of  the  systems.  We  believe  that 
diesel  fuel  with  sulfur  levels  less  than 
15  ppm  will  be  required  to  provide  a 
level  of  reliability  for  these  technologies 
to  allow  their  introduction  into  the 
marketplace. 


The  sulfur  content  of  diesel  fuel  will 
also  affect  the  fuel  economy  of  vehicles 
equipped  with  NC)\  and  PM  exhaust 
emission  control  technologies.  As 
discussed  in  detail  insection  III,  N(D\ 
adsorbers  are  expected  to  consume 
diesel  fuel  in  order  to  cleanse 
themselves  of  stored  sulfates  and 
maintain  efficiency.  The  larger  the 
amount  of  sulfur  in  diesel  fuel,  the 
greater  this  impact  on  fuel  economy.  As 
sulfur  levels  increase  above  15  ppm  the 
fuel  economy  impact  transitions  from 
merely  noticeable  to  levels  most  diesel 
vehicle  operators  would  consider 
unacceptable  (see  discussion  in  section 
III).  Likewise  PM  trap  regeneration  is 
inhibited  by  sulfur  in  diesel  fuel.  This 
leads  to  increased  PM  loading  in  the 
diesel  particulate  filter,  increased 
exhaust  backpressure,  and  poorer  fuel 
economy.  Thus  for  both  NOx  and  PM 
technologies  the  lower  the  fuel  sulfur 
level  the  better  the  fuel  economy  of  the 
vehicle. 

As  a  result  of  these  factors,  we  believe 
that  15  ppm  represents  an  upper 
threshold  of  diesel  fuel  sulfur  levels  that 
would  make  these  technologies  viable, 
and  are  therefore  proposing  to  cap  in- 
use  sulfur  levels  there.  In  comments 
received  on  the  ANPRM,  as  well  as  in 
subsequent  meetings  and  discussions, 
however,  we  have  often  heard  different 
points  of  view  on  this  issue  expressed 
by  the  vehicle  and  engine 
manufacturers,  and  by  oil  refiners. 

Some  vehicle  and  engine 
manufacturers  have  argued  for  a 
maximum  cap  on  the  sulfur  content  of 
diesel  fuel  of  5  ppm,  believing  that  this 
level  is  necessary.  As  we  discuss  in 
section  HI.  however,  we  believe  that  a 
cap  of  15  ppm  (likely  resulting  in  an  in- 
use  sulfur  level  7  to  10  ppm)  would  be 
sufficient  to  ensure  the  reliability  of  PM 
exhaust  emission  control  technology 
(avoid  potential  for  irreversible  failure) 
and  enable  it  to  reach  the  very  high 
efficiencies  needed  over  the  wide  range 
of  vehicle  operation  and  conditions  that 
would  be  needed  for  the  engines  to 
comply  with  our  proposed  standards. 
Although  at  the  current  stage  of 
development,  high  efficiency  NOx 
technology  is  extremely  sulfur 
intolerant,  work  is  already  underway  to 
develop  capability  in  the  technology  to 
tolerate  at  least  some  sulfur  in  the  fuel. 
As  discussed  in  section  III,  however,  it 
is  likely  that  to  maintain  the  ven,'  high 
operational  efficiencies  of  the  emission 
control  equipment  that  we  believe 
would  be  needed  to  meet  the  proposed 
emission  standards,  and  to  avoid  a 
significant  fuel  economy  penalty,  the 
sulfur  level  in  the  fuel  would  still  have 
to  be  verv  low. 
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We  believe  that  requiring  a  cap  lower 
than  15  ppm  would  not  be  necessary  to 
enable  the  exhaust  emission  control 
technology  to  meet  the  very  low  NOx 
and  PM  emission  standards  proposed.  A 
cap  lower  than  15  ppm  would  provide 
little  additional  emission  reduction  but 
would  increase  the  cost.  Consequently, 
requiring  a  sulfur  cap  lower  than  that 
necessary  to  enable  the  exhaust 
emission  control  technology  to  meet  the 
emission  stairdards  would  be 
inappropriate.  Further  discussion  and 
analysis  of  alternative  sulfur  standards 
is  contained  in  section  VI. 

Conversely,  many  oil  refiners  have 
argued  for  a  higher  maximum  cap  (if 
any)  on  the  content  of  sulfur  in  diesel 
fuel,  typically  on  the  order  of  50  ppm. 
They  argue  that  the  cost  of  reducing  the 
sulfur  level  below  a  cap  of  50  ppm  (and 
average  of  30  ppm)  becomes 
prohibitively  high.  They  further  argue 
that  diesel  engine  exhaust  emission 
control  technology  is  still  in  its  infancy 
and  will  likely  develop  rapidly  over  the 
next  several  years  to  the  point  where  it 
is  much  less  sulfur  sensitive  than  the 
technology  of  today.  As  discussed  in 
section  III,  we  also  believe  that  the 
diesel  engine  exhaust  emission  control 
technology  will  develop  rapidly  over 
the  coming  yecU-s,  and  in  particular  are 
projecting  that  the  sensitivity  of  NOx 
adsorber  technology  to  fuel  sulfur  will 
improve  considerably  through  the 
development  of  techniques  to  effectively 
regenerate  themselves  of  stored  sulfur 
compounds.  The  Manufacturers  of 
Emission  Controls  Association  (MECA) 
recently  sent  a  letter  strongly  supporting 
this  position,  stating  "we  strongly 
believe  that  NOx  adsorber  technology 
will  be  commercially  available  in  2007 
to  help  heavy-duty  diesel  engines  meet 
the  stringent  NOx  standards  being 
considered  by  EPA  and  that  any  current 
engineering  challenges  involved  with 
this  technology  will  be  addressed 
provided  that  very  low  sulfur  fuel  is 
available."  '^^  Based  on  available 
information  eind  our  projections  from 
that  information,  we  believe  that  a  cap 
higher  than  15  ppm  sulfur,  and  in 
particular  a  cap  as  high  as  50  ppm 
would  not  enable  the  exhaust  emission 
control  technology  needed  to  achieve 
the  proposed  emission  standards  and 
furthermore  may  severely  compromise 
the  reliability  of  the  systems  and  result 
in  unacceptable  fuel  economy  impacts. 
In  addition,  as  discussed  in  section  IV. D 
below,  although  we  acknowledge  that 
the  cost  to  desulfurize  diesel  fuel  does 


'-■~  Letter  to  Carol  Browner,  Administrator  of  EPA 
friini  Bruce  Bertelsen,  Executive  Director  of 
Manufacturers  of  Emission  Controls  .Association. 
Mav  3.  2000. 


increase  with  more  stringent  sulfur 
levels,  we  believe  that  these  costs  would 
not  be  prohibitively  high,  and  maintain 
that  the  environmental  benefits  of  the 
program  are  sufficient  to  justify  the 
costs  of  the  program  at  a  sulfur  cap  level 
of  15  ppm. 

Based  on  our  assessment  of  the 
efficiency,  reliability,  and  fuel  economy 
impacts  of  sulfur  on  diesel  engine 
exhaust  emission  control  technology, 
and  the  cost  and  feasibility  factors 
associated  with  reducing  the  sulfur 
content  of  diesel  fuel,  we  propose  to 
adopt  15  ppm  as  the  appropriate  sulfur 
cap.  However,  we  have  anaJyzed  the 
impacts  on  technology  enablement, 
costs,  and  benefits  from  controlling  fuel 
sulfur  to  a  15  ppm  average  level  with  a 
25  ppm  cap,  as  well  as  from  capping 
fuel  sulfur  at  5  ppm  and  50  ppm.  These 
levels  have  been  put  forward  by  various 
stakeholders  as  either  necessary  (in  the 
case  of  a  5  ppm  cap)  or  adequate  (in  the 
case  of  a  50  ppm  cap)  for  enabling  high- 
efficiency  diesel  exhaust  emission 
controls,  and  so  we  believe  that 
assessments  of  these  levels  is 
appropriate.  These  assessments  are 
discussed  in  section  VLB.  We  request 
comment  on  the  appropriate  level  of  the 
highway  diesel  fuel  sulfur  standard,  and 
on  our  assessment  of  alternative 
standards. 

2.  Why  Propose  a  Cap  and  Not  an 
Average? 

We  are  proposing  a  cap  on  the  sulfur 
content  of  diesel  fuel  in  order  to  protect 
the  vehicle  aftertreatment  technologies 
that  we  expect  would  be  used  to  meet 
the  proposed  standards  for  heavy-duty 
engines  and  vehicles.  An  average 
standard  by  itself  would  not  be 
sufficient  to  ensure  that  sulfur  levels 
higher  than  those  that  could  be  tolerated 
by  the  exhaust  emission  control 
technology  would  not  be  used  in 
vehicles  for  extended  periods  of  time. 
Consequently,  we  do  not  believe  that  an 
average  standard  can  stand  by  itself  and 
would  at  minimum  have  to  be  coupled 
with  a  cap. 

3.  Should  the  Proposed  15  ppm  Cap 
Standard  Also  Have  an  Average 
Standard? 

Although  our  current  500  ppm  sulfur 
limit  for  diesel  fuel  provides  no 
averaging  flexibility,  in  the  years  since 
that  limit  was  set  our  motor  vehicle  fuel 
regulations  have  frequently 
incorporated  provisions  allowing 
regulated  industries  to  average  regulated 
parameters  around  a  standard,  often 
with  a  capped  upper  limit.  In  fact  this 
approach  was  taken  in  the  recently 
promulgated  control  of  gasoline  sulfur 


levels,  in  which  we  adopted  a  30  ppm 
average  level  with  an  80  ppm  cap. 

Despite  the  ability  of  averaging 
provisions  in  some  programs  to  increase 
compliance  flexibility  and  in  some  cases 
reduce  overall  costs  while  still 
achieving  the  environmental  objectives, 
we  are  not  proposing  such  provisions 
for  the  diesel  fuel  sulfur  standard  we  are 
proposing  today.  Basing  the  fuel 
program  around  an  average  sulfur  level 
could  risk  failure  in  meeting  the  whole 
objective  of  sulfur  control  (the 
enablement  of  sulfur-sensitive 
technologies)  and  thereby  the 
environmental  objectives  of  the 
program,  or  else  could  require  the 
adoption  of  a  cap  so  low  as  to  make  the 
average  level  largely  irrelevant.  The 
exhaust  emission  control  technologies 
enabled  by  diesel  sulfur  control  appear 
to  be  far  more  sensitive  to  and  far  less 
forgiving  of  variations  in  fuel  sulfur 
level  than  advanced  Tier  2  gasoline 
technologies.  Enough  is  known  about 
the  exhaust  emission  control 
technologies  to  convince  us  that  the 
proposed  sulfur  level  will  likely 
represent  an  enablement  threshold 
level,  above  which  increases  in 
emissions  and  potentially  system 
failures  could  be  expected. 
Consumption  of  diesel  fuel  with  sulfur 
levels  above  this  threshold  could  be 
very  problematic. 

Some  commenters  who  responded  to 
our  diesel  fuel  ANPRM  did  express 
interest  in  an  averaged  fuel  sulfur 
standard,  but  only  from  the  viewpoint 
that  the  flexibility  provided  by 
averaging  is  generally  desirable,  and  not 
with  specific  solutions  to  the  above- 
discussed  problems  created  by  this 
approach.  Other  commenters  opposed 
an  averaging  requirement  due  to  the  test 
burden  associated  with  demonstrating 
compliance  under  such  a  program.  We 
request  specific  suggestions  on  how  to 
structure  a  viable  averaging  requirement 
in  conjunction  with  a  15  ppm  cap.  and 
whether  it  would  be  desirable  to  do  so. 
One  benefit  of  having  only  a  cap  instead 
of  an  average  is  that  it  allows  for  a 
simplified  enforcement  scheme. 
Imposing  an  average  standard  in 
addition  to  the  cap  would  require 
additional  product  sampling, 
recordkeeping,  and  reporting 
requirements  to  demonstrate 
compliance  with  the  standard.  Thus, 
depending  on  how  the  program  is 
structured,  the  flexibility  of  an  average 
standard  may  not  be  worth  the 
additional  cost  and  complexity  that 
would  result,  particularly  with  a  cap  set 
at  15  ppm. 

Some  have  suggested  that  it  may  be 
possible  to  set  an  average  standard  of  1 0 
ppm  coupled  with  a  higher  cap.  They 
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suggest  that  a  10  ppm  average  would 
achieve  essentially  the  same  average  in- 
use  sulfur  level  as  the  proposed  15  ppm 
cap,  and  that  as  long  as  the  i:ap  is 
sufficiently  protective  of  the  exhaust 
aftertreatment  technology,  then  the 
refining  and  distribution  systems  may 
have  greater  flexibility  in  complying 
with  the  standard,  allowing  for  lower 
costs  and  less  potential  for  disruptions 
of  fuel  supply.  We  request  comment  on 
whether  it  would  be  possible  to  have  a 
higher  cap  as  long  as  the  average 
remained  essentially  unchanged  and  if 
so.  what  cap  would  be  appropriate.  If 
such  an  approach  could  enable  the 
technology,  we  seek  comment  on  the 
extent  to  which  it  would  help  address 
the  concerns  refiners  have  raised  with 
very  low  sulfur  levels  with  respect  to 
the  potential  for  fuel  shortages  and  price 
increases. 

If  an  averaged  fuel  sulfur  standard 
were  to  be  adopted  (at  any  sulfur  level), 
one  added  flexibility  option  that  has 
been  suggested  to  facilitate  it  is  an 
averaging,  banking  and  trading  program 
Because  we  believe  that  the  exhaust 
emission  control  devices  would  require 
ultra-low  sulfur  diesel  fuel,  this 
flexibility  would  be  focused  on  the 
average  component  of  the  standard, 
rather  than  on  the  cap  component. 
Refineries  would  have  the  option  to 
average  across  batches,  to  bank  credits 
for  use  in  the  future,  and  to  pun:hase 
credits  from  other  refineries.  In 
addition,  under  this  concept  the  Agency 
could  offer  additional  "average  credits'" 
at  a  predetermined  price  to  refineries. 
This  could  provide  more  certainty  about 
the  cost  of  complying  with  the  average 
component  of  the  standard  by 
establishing  a  c;eiling  price  on  these 
tradable  and  bankable  credits.  These 
credits  could  be  used  for  a  refiner\'  to 
comply  with  the  average  requirement; 
however,  refineries'  use  of  these  credits 
would  still  be  subjw:t  to  the  cap 
standard  We  request  f:omment  on  the 
concept  of  an  averaging,  banking,  and 
trading  program  in  the  context  of  an 
average  standard,  including:  (1)  whether 
the  additional  flexibility  of  offering 
additional  "average  credits"  at  a 
predetermined  pric:e  would  btniefit 
refineries;  and.  (2)  what  the  appropriate 
predetermined  price  for  KPA-offered 
"average  credits"  should  be. 

4.  Why  We  Believe  Our  Diesel  Fuel 
Sulfur  Program  Should  Be  Year-round 
and  Nationwide 

We  believe  it  is  necessary  for  all 
highway  diesel  fuel  to  meet  the 
proposed  15  ppm  sulfur  limit  at  all 
times.  To  relax  this  requirement  would 
jeopardize  many  of  the  environmental 
benefits  of  the  proposed  program 


Although  NOx  benefits  are  only  realized 
in  the  summer,  PM  and  air  toxics 
benefits  are  realized  year-round. 
Moreover,  the  exhaust  emission  control 
devices  require  low-sulfur  diesel  fuel 
year-round.  The  use  of  highway  fuel 
with  a  sulfur  content  greater  than  our 
proposed  sulfur  standard  could  damage 
the  emission  control  technology  of  2007 
and  later  model  year  vehicles  and 
engines.  Once  vehicles  are  equipped 
with  the  new  exhaust  emission  control 
devices,  they  can  only  be  fueled  with 
the  low-sulfur  fuel.  This  precludes  any 
consideration  of  a  seasonal  program.  In 
addition,  because  diesel  vehicles  travel 
across  the  country  transporting  goods 
from  region  to  region  and  state  to  state, 
low-sulfur  diesel  fuel  will  have  to  be 
available  nationwide  (see  discussion  in 
section  VI. C.  for  possible  exceptions. 
The  health  effects  associated  with  diesel 
PM  emissions  are  not  area-specific,  nor 
are  the  adverse  effects  of  high  sulfur 
diesel  on  engines  with  exhaust  emission 
control.  For  these  reasons,  we  do  not 
believe  that  any  regional  or  seasonal 
exemptions  from  the  proposed  sulfur 
requirements  would  be  practical. 

C  When  Would  the  New  Diesel  Sulfur 
Standard  Go  Into  Effect^ 

Since  the  need  for  low-sulfur  diesel  is 
dictated  by  the  implementation  of  new 
engine  standards,  the  proposed  sulfur 
standard  would  become  effective 
i:()mmensurate  with  the  introduction  of 
th(^  first  heavy-duty  engines  meeting  our 
proposed  standards.  As  described  in 
section  III.H.  the  phase-in  of  the  engine 
standards  is  proposed  to  begin  with  the 
2007  model  year.  Since  light-heavy-duty 
trucks  might  be  introduced  as  early  as 
January  2  of  the  previous  calendar  year 
but  are  often  introduced  beginning 
about  |uly  1.  we  are  proposing  that  all 
highway  diesel  fuel  sold  at  retail 
stations  and  wholesale  purchaser- 
consumers  meet  the  proposed  sulfur 
standard  by  June  1.  2006.  We  believe 
that  this  (me  month  lead  time  will  be 
sufficient  to  provide  (:onfidenc:e  that  the 
fuel  available  for  purchase  on  iuly  1  will 
comply  with  the  proposed  sulfur  cap. 
We  are  also  proposing  that  highway 
diesel  fuel  at  the  terminal  level  be 
required  to  m«Hit  the  proposed  sulfur 
standard  as  of  May  1.  2006.  and  that 
highway  diesel  fuel  produced  by 
refiners  (and  imported)  meet  the 
proposed  sulfur  standard  by  April  1, 
2006  We  believe  these  earlier 
compliance  requirements  at  terminals 
and  refineries  would  be  nec;essary  to 
provide  an  orderly  transition  to  low- 
sulfur  fuel  and  to  avoid  the  market 
disruptions  that  occurred  when  the 
sulfur  level  of  diesel  fuel  was  lowered 
In  500  ppm  in  199.3  with  only  a  retail 


compliance  date.  The  three  months 
between  April  and  July  should  allow 
sufficient  time  for  fuel  to  move  through 
the  distribution  system,  for  existing 
tankage  to  transition  down  to  the  lower 
sulfur  level  that  would  be  required.  It 
would  also  ensure  that  all  fuel  is 
complying  with  the  proposed  sulfur 
standard  and  is  available  for  use  in 
heavy-duty  engines  when  2007-model 
year  engines  are  introduced  to  the 
market.  We  request  comment  on  this 
proposed  approach. 

We  believe  that  the  lead-time  issue  is 
particularly  important,  because  not  only 
would  failure  to  meet  the  standards  at 
the  retail  level  cause  emission  increases 
from  new  technology  vehicles,  but 
violations  of  the  standard  due  to 
insufficient  turnover  in  the  distribution 
system  could  potentially  permanently 
disable  the  emission  control  systems  of 
new  technology  vehicles  and  could 
cause  driveability  problems  for  the 
operators  of  such  vehicles.  We  would 
like  to  take  comment  on  these  dates  for 
the  start  of  our  low-sulfur  diesel 
program,  and  in  particular  on  whether 
the  three-month  lead  time  is  more  than 
adequate,  adequate,  or  less  than 
adequate  for  an  orderly  transition. 

Some  parties  have  suggested  that  low- 
sulfur  diesel  should  be  required  at  the 
same  time  as  low-sulfur  gasoline,  in 
2004.  They  point  out  that  refinery' 
synergies  are  optimized  when  refiners 
are  forced  to  address  both  requirements 
at  the  same  time  instead  of  sequentially. 
The  earlier  intniduction  of  low-sulfur 
diesel  would  also  provide  both 
reductions  in  sulfur  dioxide  and  sulfate 
PM  emissions  for  the  in-use  fleet  prior 
to  2007.  and  would  give  engine 
manufacturers  greater  flexibility  to  make 
use  of  sulfur-sensitive  technologies  such 
as  cooled  EGR. 

We  do  not  believe  that  it  is 
appropriate  to  require  all  on-highway 
diesel  fuel  to  meet  our  proposed  sulfur 
standard  prior  to  the  introduction  of 
heavy-duty  engines  meeting  our 
proposed  standards.  By  proposing  a 
2006  start  year  for  the  low-sulfur  diesel 
program,  we  are  giving  refiners  a  long 
lead-time  to  begin  the  planning  process 
for  meeting  our  proposed  requirements. 
They  always  have  the  fiexibility  to  make 
a  single  set  of  refinery  changes  prior  to 
2004  that  will  allow  them  to  meet  both 
the  low-sulfur  gasoline  and  our 
proposed  low-sulfur  diesel  requirements 
by  2004.  Although  we  are  not  requiring 
it.  we  would  encourage  the  introduction 
of  highway  diesel  fuel  that  meets  the 
proposed  sulfur  standard  prior  to  2006, 
as  discussed  in  section  IV. F. 

Finally,  some  parties  have  suggested 
that  low-sulfur  diesel  is  necessary  by 
2004  to  ensure  that  light-duty  vehicles 
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can  meet  our  Tier  2  standards  using 
diesel  fuel.  Although  some  analysts 
have  predicted  a  greater  proportion  of 
diesel-powered  light-duty  vehicles  in 
the  coming  decade,  we  do  not  believe 
that  they  can  justify  the  introduction  of 
low-sulfur  diesel  prior  to  2006.  As 
discussed  in  more  detail  in  section 
VI. A. 2.  we  believe  diesel-powered  light- 
duty  vehicles  will  not  actually  need 
low-sulfur  diesel  fuel  prior  to  2006. 
given  the  flexibility  offered  by  the  Tier 
2  program's  bin  structure.  It  would  also 
appear  that  light-duty  vehicles  would 
not  produce  lower  emissions  using 
lower-sulfur  diesel  fuel  than  they  would 
using  gasoline,  since  all  light-duty  must 
meet  the  same  Tier  2  standards.  There 
would  be  no  emission  benefits 
associated  with  introducing  low-sulfur 
diesel  fuel  prior  to  2006.  for  use  in  light- 
duty  vehicles,  and  thus  it  would  be 
difficult  to  justify  the  costs.  We 
welcome  comments  on  requiring  low- 
sulfur  diesel  fuel  prior  to  2006  for  use 
in  light-duty  vehicles.  We  also  welcome 
comments  on  the  appropriateness  of  a 
2006  start  date  for  the  diesel  fuel  sulfur 
standard. 

D.  Why  We  Believe  the  Proposed  Diesel 
Sulfur  Standard  Is  Technologically 
Feasible 

In  addition  to  evaluating  the  merits  of 
diesel  powered  highway  vehicles 
operating  on  low-sulfur  diesel  fuel,  we 
also  considered  the  ability  of  refiners  tn 
reduce  diesel  fuel  sulfur  in  essentially 
every  gallon  of  highway  diesel  fuel  by 
mid-2006.  Based  on  this  evaluation,  we 
believe  it  is  technically  feasible  for 
refiners  to  meet  the  proposed  standards 
and  that  it  is  possible  for  them  to  do  so 
in  the  proposed  time  frame.  We  are 
summarizing  our  analysis  here  and  we 
refer  the  reader  to  the  Draft  RIA  for  more 
details.  We  welcome  comments  on  all 
aspects  of  this  analysis. 

1 .  What  Technology  Would  Refiners 

Use? 

Conventional  diesel  desulfurization 
technologies  have  been  available  and  in 
use  for  many  years.  Conventional 
hydrotreating  technology  involves 
combining  hydrogen  with  the  distillate 
(material  falling  into  the  boiling  range  of 
diesel  fuel)  at  moderate  pressures  and 
temperatures  and  flowing  the  mixture 
through  a  fixed  bed  of  catalyst.  EPA 
required  refiners  and  diesel  fuel 
distributors  and  marketers  to  provide 
diesel  fuel  for  highway  vehicles  which 
does  not  exceed  500  ppm  by  weight  in 
sulfur  starting  in  October  1993.  As  a 
result,  most  U.S.  refiners  installed  diesel 
desulfurization  units  to  reduce  their 
onroad  diesel  fuel  from  the  pre-control 


average  of  about  3000  ppm,  to  the 
current  average  of  about  350  ppm. 

Based  on  our  review  of  the  literature 
and  discussions  with  vendors  of  catalyst 
technology  and  desulfurization 
technology,  the  most  difficult  challenge 
to  reducing  sulfur  to  extremely  low 
levels  via  conventional  hydrotreating  is 
the  presence  of  certain  aromatic 
compounds.  These  aromatic  compounds 
are  referred  to  as  sterically  hindered, 
because  the  physical  arrangement  of  the 
atoms  of  these  compounds  hinders 
interaction  between  the  sulfur  atom  and 
the  catalyst. '28  One  method  to 
desulfurize  these  compounds  is  to 
design  the  shape  of  catalyst  surfaces  so 
that  these  sterically  hindered 
compounds  can  more  easily  approach 
the  catalytic  material.  Another  approach 
is  to  saturate  one  or  more  of  the 
aromatic  rings  present,  which  makes  the 
sulfur  atom  more  accessible  to  the 
catalytic  surface. 

Refiners  produce  diesel  fuel  from  a 
variety  of  distillate  blending  streams  in 
the  refinen,'.  The  largest  component  is 
straight  run  distillate,  which  comes 
straight  from  crude  oil,  hence  the  name 
straight  run.  The  second  largest 
component  is  light  cycle  oil  (LCO) 
which  comes  from  the  fluidized 
catalytic  cracker,  or  FCC  unit.  This  unit 
primarily  produces  gasoline  from 
material  having  a  higher  molecular 
weight  than  either  gasoline  or  diesel 
fuel,  but  also  produces  a  significant 
amount  of  distillate.  About  62  percent  of 
today's  highway  diesel  fuel  contains 
some  LCO.  The  third  largest  component 
is  light  coker  gas  oil,  which  comes  from 
the  coker,  which  also  produces  lighter 
molecular  weight  material  from  heavier 
material.  Both  straight  run  distillate  and 
light  coker  gas  oil  contain  relatively  low- 
levels  of  sterically  hindered 
compounds.  LCO  contains  a  much 
higher  concentration  of  sterically 
hindered  compounds.  Thus,  the 
difficulty  of  achieving  the  15  ppm  sulfur 
cap  being  proposed  today  is  primarily  a 
function  of  the  amount  of  light  cycle  oil 
(LCO)  that  a  refiner  processes  into  its 
highway  diesel  pool. ' 29 

We  project  that  all  refiners  would  be 
technically  capable  of  meeting  the 
proposed  sulfur  cap  with  extensions  of 
the  same  conventional  hydrotreating 
which  they  are  using  to  meet  the  current 


''"Typir.al  compounds  which  are  difficult  to 
desulfurize  are  4-methyl.  dibetizothiophene  and 
4,b-diiiielhyl.  dibenzolhiophene.  The  inethvl 
group(s)  attached  to  the  aromatic  rings  make  it  ver\ 
difficult  for  the  sulfur  atom  to  phvsicalK  approach 
the  cataly.st,  which  is  essential  for  the 
desulfurization  process  to  proceed. 

'-"LCOs  are  not  homogeneous  and  can  var\' 
dramatically  in  chemical  composition  from  refiner 
to  refiner.  The  discussion  here  applies  to  a  typical 
LCO  composition. 


highway  diesel  fuel  standard.  This 
extension  would  likely  mean  adding  a 
second  stage  of  conventional 
hydrotreating.  In  a  two-stage  process, 
hydrogen  sulfide  is  removed  from  the 
treated  distillate  after  the  first  reactor 
and  fresh  hydrogen  added  prior  to  the 
second  reactor.  This  stripping  of  the 
hydrogen  sulfide  ser\'es  two  purposes. 
First  and  foremost,  it  reduces  the 
concentration  of  hydrogen  sulfide 
throughout  the  second  reactor.  This 
speeds  up  the  desufurization  reactions 
substantially.  Second,  it  reduces  the 
concentration  of  hydrogen  sulfide  at  the 
end  of  the  second  reactor.  This  is  the 
point  where  hydrogen  sulfide  can  react 
with  the  treated  distillate,  forming  new 
sulfur  compounds  (essentially  adding 
sulfur  back  into  the  fuel).  This  process 
is  termed  recombination  and  low 
hydrogen  sulfide  concentrations 
decrease  it  dramatically.  Finally. 
reducing  the  concentration  of  hydrogen 
sulfide  increases  the  concentration  of 
hydrogen,  again  speeding  up  the 
desulfurization  reactions. 

Converting  an  existing  one-stage 
hydrotreater  into  a  two-stage 
hydrotreater  would  involve  adding  an 
additional  reactor,  a  hot  hydrogen 
sulfide  stripper,  modifications  to  the 
compressor  to  increase  pressure  to  the 
new  reactor  and  possibly  a  pressure- 
swing  adsorption  (PSA)  unit  to  increase 
hydrogen  purity.  Essentially  all  of  the 
units  comprising  the  existing 
hydrotreater  would  still  be  used. 

We  project  that  all  refiners  could 
utilize  recently  developed,  high  activity 
catalysts,  which  increase  the  amount  of 
sulfur  which  can  be  removed  relative  to 
the  catalysts  which  were  available  when 
the  current  desulfurization  units  were 
designed  and  built.  The  cost  of  these 
advanced  catalysts  is  ver\'  modest 
relative  to  less  active  catalysts,  but  they 
would  significantly  reduce  the  size  of 
the  new  reactors  described  above.  We 
also  project  that  refiners  and  technology 
vendors  could  achieve  the  15  ppm  cap 
without  significant  saturation  of 
aromatic  compounds.  This  will  be 
achieved  through  the  selection  of 
catalysts  and  through  the  control  of 
operating  conditions,  particularly 
temperature. 

The  above  projections  are  based 
primarily  on  information  received  from 
a  number  of  refining  technology 
vendors,  supported  by  published 
literature,  as  no  operating  experience  at 
sulfur  levels  below  10  ppm  currently 
exists  with  this  technology  on  diesel 
fuel  feedstocks  typical  of  U.S.  refiners. 
All  the  vendors  supplying  information 
to  EPA  and  others  studying  diesel  fuel 
desulfurization  projected  that  the  15 
ppm  cap  can  be  met  using  diesel  fuel 
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hydrotreaters  which  operate  at  hydrogen 
pressures  ranging  from  600-900  pounds 
per  square  inch  (psi)  and  with  total 
reactor  volumes  of  roughly  2-3  times 
those  of  current  diesel  fuel 
hydrotreaters.  A  number  of  o\\  refiners 
informed  us  that  they  believe  that  much 
larger  reactors  would  be  required.  API 
believes  that  both  higher  pressures  and 
larger  reactors  will  be  needed.  Either 
change  would  increase  our  projected 
costs  (described  in  section  V.D  1  below) 

Based  on  our  review  of  the  literature, 
we  do  not  believe  that  these  extremely 
large  reactors  would  be  required  to  meet 
the  proposed  sulfur  cap.  However,  15 
ppm  sulfur  diesel  fuel  is  not  yet  being 
produced  conunercially  from  feedstocks 
typical  of  the  U.S.  Thus,  we  request 
comments  on  the  sufficiency  of  600-900 
psi  operating  pressures  for  diesel  fuel 
hydrotreaters  to  meet  the  proposed 
sulfur  cap.  We  also  request  comment  on 
the  sufficiency  of  total  reactor  volumes 
which  are  2-3  times  greater  than  those 
currently  being  utilized  under  the  500 
ppm  sulfur  cap  in  order  to  meet  a  15 
ppm  cap 

C^her  options  are  available  to  refiners 
Some  refiners  could  choose  to  add  an 
FCC  feed  hydrotreater.  This  improves 
the  yield  of  high  value  products  from 
the  FCC  unit  and  reduces  the  sulfur 
content  of  both  FCC  naphtha  and  LCO. 
FCC  naphtha  is  the  primary  source  of 
sulfur  in  gasoline,  for  which  EPA 
recently  set  stringent  standards 
However,  while  hydrotreating  the  FCC 
feed  reduces  the  sulfur  content  of  the 
LCO  produced  by  the  FCC  unit,  it  can 
increase  the  concentration  of  sterically 
hindered  compounds.  Also,  FCC  feed 
hydrotreating  is  much  more  costly  than 
distillate  hydrotreating  or  ring  opening 
technology.  Thus,  we  are  not  projecting 
that  any  refiners  would  utilize  this 
technology  to  meet  the  proposed  diesel 
fuel  sulfur  cap. 

Refiners  could  also  add  a 
hydrocracker  to  process  their  LCO  if 
they  have  not  already  done  so  This 
would  increase  the  priiduc:tion  of  high 
value  gasoline  with  a  very  low  sulfur 
content   However,  hydrocrackers  are 
very  costly  to  build  and  operate,  so  a 
refiner  choosing  to  do  so  would  likelv 
do  so  for  reasons  beyond  rem(jving 
sulfur  from  diesel  fuel. 

In  addition  to  these  niajor 
technological  options,  most  refiners 
would  also  have  to  add  other  more 
minor  units  to  support  the  new 
desulfurization  unit.  These  units  could 
include  hydrogen  plants,  sulfiir 
recovery  plants,  amint?  plants  and  sour 
water  scrubbing  facilities.  All  of  these 
units  are  already  operating  in  refineries 
but  may  have  to  be  expanded  or 
enlarged 


2.  Are  These  Technologies 
Commercially  Demonstrated? 

As  mentioned  above,  conventional 
diesel  desulfurization  technologies  have 
been  available  and  in  use  for  many 
years.  U.S.  refiners  have  roughly  seven 
years  of  experience  with  this  technology 
in  producing  highway  diesel  fuel  with 
less  than  500  ppm  sulfur.  Refiners  in 
California  also  have  the  same  length  of 
experience  with  meeting  the  California 
500  ppm  cap  on  sulfur  and  an 
additional  aromatics  standard.""  In 
order  to  meet  both  sulfur  amd  aromatics 
standards,  refineries  in  California  are 
producing  highway  and  nonroad  diesel 
fuel  with  an  average  sulfur  level  of  150 

Some  refiners  in  Europe  are 
producing  a  very  low-sulfur,  low 
aromatics  diesel  fuel  for  use  in  the  cities 
in  Sweden  {Class  I  Swedish  Diesel) 
using  two-stage  hydrotreating.  This 
"Swedish  city  diesel"  is  averaging 
under  10  ppm  sulfur  and  under  10 
volume  percent  aromatics.  While  clearly 
demonstrating  the  feasibility  of 
consistently  producing  diesel  fuel  with 
less  than  10  ppm  sulfur  from  selected 
feedstocks,  there  are  a  few  differences 
between  the  Swedish  fuel  and  typical 
U.S.  diesel  hiel.  First,  the  tight  ' 
aromatics  specification  applicable  to 
Swedish  City  diesel  fuel  usually 
requires  the  use  of  ring-opening  or 
dearomatization  catalysts  in  the  second 
stage  of  the  two-stage  hydrotreating 
unit.  This  eases  the  task  of  desulfurizing 
any  sterically  hindered  compounds 
present  Second,  Swedish  Class  I  diesel 
fuel  also  must  meet  a  tight  density 
specification.  This,  coupled  with  the 
fact  that  European  diesel  fuel  contains 
less  LCO  than  I'.S.  diesel  fiiel. 
significantly  reduces  the  amount  of 
sterically  hindered  compounds  present 
in  the  feed  to  the  desulfurization  unit. 
Third,  it  is  not  clear  whether  any  refiner 
is  producing  a  large  fraction  of  their 
distillate  production  to  this 
specification  Thus,  the  European 
experience  demonstrates  the  efficacy  of 
the  two-stage  process  and  its  ability  to 
produce  very  low  sulfur  diesel  hiel. 
However,  doing  so  without  saturating 
most  of  the  aromatics  present  and  with 
heavier  feedstock  has  (mly  been 
demonstrated  in  pilot  plants  and  not 
commercially. 

Europe  has  adopted  a  50  ppm  cap 
sulfur  standard  for  all  diesel  fuel  which 
takes  effect  in  2005.  Some  countries, 
including  England,  have  implemented 


'  "(ialitdrnia  allows  mfinnni  Iri  ush  an  engine  Ipst 
III  i.t-rlifv  <iii  .illtTtirttivi'  fiu'l  mixlurt'  whii  h  meels 
or  i"X(  m-ils  th>'  \()\  roiliii  iii^  pcrfdriiianrH  of/)  10 
viiliinic  (K'ri  I'lit  iiiaximiiiii  rironiiilii  s  on<)  «  500  ppm 

initxinimii  sulfur  liu-si-l  fiu-l 


tax  incentives  for  refiners  to  produce 
this  fuel  sooner.  The  great  majority  of 
diesel  fuel  in  England  already  meets  the 
50  ppm  specification.  Refiners  have 
reported  no  troubles  with  this 
technology.  This  diesel  fuel  is  being 
produced  in  one-stage  hydrotreaters. 
However,  as  mentioned  above, 
European  diesel  fuel  contains  less  LCO 
than  diesel  fuel  in  the  U.S.,  so  the  use 
of  one-stage  conventional  hydrotreating 
to  meet  very  low  sulfur  levels  is 
applicable,  but  not  sufficient  to 
demonstrate  feasibility  in  the  U.S. 
Germany  has  also  established  a  tax 
incentive,  but  for  diesel  fuel  containing 
10  ppm  or  less  sulfur.  One  European 
technology  vendor  indicated  that  they 
have  already  licensed  two 
desulfurization  units  to  German  refiners 
planning  to  produce  diesel  fuel  to 
obtain  this  tax  credit. 

Overall,  conventional  diesel 
desulfurization  ring-opening  and 
dearomatization  technologies  have  all 
been  installed  and  are  operating  in  one 
or  more  refineries.  Thus,  there  should 
not  be  much  concern  among  refiners 
whether  these  technologies  will  work 
reliably  in  general.  Refiners'  primary 
concern  would  be  focused  on  the 
treatment  of  any  LCO  currently  being 
blended  into  highway  diesel  fuel.  They 
would  be  particularly  concerned  with 
the  ability  to  desulfurize  this  material  to 
very  low  sulfur  levels  using 
conventional  technology  and,  absent 
that,  ways  to  shift  this  material  to  other 
valuable  fuel  pools  or  treat  it  more 
severely  in  available  hydrotreaters  or 
hydrocrackers.  Of  course,  refiners 
would  also  be  concerned  with  the 
reliability  of  the  technology  in 
complying  with  a  15  ppm  cap  day  in 
and  day  out. 

In  addition  to  these  more  traditional 
technologies.  Energy  Biosystems 
recently  announced  the  availability  of 
their  biodesulfurization  technology  for 
desulfurizing  diesel  fuel. 
Biodesulfurization  is  a  process  which 
uses  bacteria  which  has  been  genetically 
enhanced  to  biologically  remove  the 
sulfur  atoms  from  petroleum 
compounds.  This  process  is  still  being 
developed  and  is  expected  to  begin 
commercial  demonstration  in  the  next 
couple  of  years.  At  the  present  time,  the 
goal  of  the  developers  is  to  produce 
diesel  fuel  with  less  than  50  ppm  sulfur. 
It  is  not  known  whether  this  technology 
would  be  capable  of  meeting  the 
proposed  cap  of  15  ppm.  This  process 
has  the  advantage  of  operating  at 
ambient  temperature  and  pressures,  and 
requires  no  hydrogen.  The  economics  of 
the  process,  however,  rely  on  a  market 
for  its  by-products,  which  may  limit  its 
widespread  application.  Because  of 
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uncertainties  in  this  technology's  ability 
to  achieve  the  proposed  15  ppm  cap.  we 
did  not  factor  it  into  our  cost 
projections.  We  request  comment  on  the 
availability  of  this  technology  in  the 
relevant  time  frame  for  this  proposed 
rulemaking. 

3.  Are  There  Unique  Concerns  for  Small 
Refiners? 

We  have  heard  concerns  that  small 
refiners  would  bear  proportionately 
higher  economic  burdens  if  they  were 
required  to  produce  diesel  fuel  meeting 
the  same  sulfur  levels  as  larger 
refineries.  The  most  significant  concern 
expressed  to  us  has  been  their  more 
limited  ability  to  obtain  the  capital 
necessary  to  make  the  refinery 
modifications  necessary  to  produce  low 
sulfur  diesel  fuel  compared  to  the  larger 
refiner.  To  address  these  and  other 
concerns  related  to  small  refiners,  we 
have  participated  in  a  review  and 
evaluation  process  specific  to  small 
businesses  under  the  Small  Business 
Regulatory  Enforcement  Flexibility  Act 
(SBREFA).  More  information  can  be 
found  in  our  response  to  the  Regulatory 
Flexibility  Act  (see  section  XI. B).  In 
short,  we  are  seeking  comment  on 
provisions  that  would  assist  small 
refiners  in  addressing  unique 
challenges,  as  discussed  in  section 
VIII.E. 

4.  Can  Refiners  Comply  with  an  April  1, 
2006  Start  Date? 

We  believe  that  our  proposal  that  the 
program  begin  on  April  1,  2006  would 
provide  more  than  an  adequate  amount 
of  time  for  refiners  to  plan  their 
investment,  complete  the  design 
package  and  complete  the  construction 
and  startup  of  the  new  or  modified 
desulfurization  unit  and  other 
associated  units  in  their  refineries.  In 
response  to  our  proposed  Tier  2  gasoline 
desulfurization  rulemaking,  the 
American  Petroleum  Institute  (API) 
commented  that  4  years  is  needed  for 
refiners  to  complete  this  cycle  of 
planning,  design,  construction  and 
startup.  While  we  believe  4  years  to  be 
more  than  sufficient,  we  have  initiated 
this  rulemaking  sufficiently  early  to 
provide  over  5  years  of  lead  time.  We 
recognize  that  most  refiners  will  have  to 
make  investments  in  their  refineries  to 
desulfurize  their  gasoline  during  this 
time,  so  the  additional  time  from  final 
rule  to  implementation  is  expected  to  be 
valuable  for  refiners.  Similarly,  by 
informing  refiners  now  (i.e.,  before  they 
make  their  gasoline  desulfurization 
investments)  of  our  proposed  highway 
diesel  fuel  desulfurization  program  we 
hope  to  allow  refiners  to  coordinate 
their  investments  and  produce  both 


low-sulfur  gasoline  and  low-sulfur 
onroad  diesel  at  a  lower  cost.  The 
additional  time  between  promulgation 
and  implementation  is  important 
because  of  the  number  of  refiners  which 
are  expected  to  have  to  make  these 
investments.  Unlike  the  gasoline  sulfur 
program  which  really  only  affected 
refineries  outside  of  California,  this 
program  would  affect  the  California 
refiners  as  well,  in  addition  to  a  number 
of  refineries  which  produce  onroad 
diesel  fuel  but  no  gasoline.'^'  However, 
the  total  capital  cost  of  the  investments 
projected  to  be  required  to  meet  the 
proposed  diesel  fuel  sulfur  cap  is  less 
than  that  for  the  Tier  2  gasoline  sulfur 
standards. 

A  particular  concern  has  been  raised 
to  the  Agency  regarding  the  capability  of 
the  engineering  and  construction  (E&C) 
industries  to  be  able  to  design  and  build 
diesel  fuel  hydrotreaters  while  at  the 
same  time  doing  the  same  for  gasoline, 
as  well  as  accomplishing  their  other 
objectives.  We  believe  that  the  E&C 
industry  is  capable  of  supplying  the  oil 
refining  industry  with  the  equipment 
necessary  to  comply  with  the  proposed 
diesel  fuel  sulfur  cap  on  time.'^^  We 
believe  that  this  is  facilitated  by  the 
extended  phase-in  we  allowed  regarding 
compliance  with  the  Tier  2  gasoline 
sulfur  standards.  For  example,  we 
project  that  only  roughly  a  third  of  all 
gasoline-producing  refineries  outside  of 
California  will  be  building  gasoline 
desulfurization  equipment  for  start-up 
in  early  2006  and  2007.  Thus,  most  of 
the  construction  related  to  gasoline 
desulfurization  will  be  completed  prior 
to  the  proposed  implementation  of  the 
diesel  fuel  sulfur  cap.  Also,  low  sulfur 
gasoline  and  diesel  fuel  standards 
scheduled  for  Europe  and  Canada 
become  effective  in  2005.  We  believe 
that  this  precedes  the  proposed  highway 
diesel  fuel  sulfur  cap  sufficiently  to 
enable  the  availability  of  European 
equipment  fabrication  capacity  to  be 
available  to  meet  the  needs  of  the 
proposed  sulfur  cap  in  the  U.S.  Thus, 
we  do  not  foresee  any  shortage  in  either 
E&C  industry  personnel  or  equipment 
fabrication  capacity.  We  request 
comment  on  these  findings. 

We  are  aware  that  the  National 
Petroleum  Council  (NPC)  is  conducting 


"'  By  far  most  nf  California  gasoline  meets  a  30 
ppm  averaging  standard,  except  for  a  small  volume 
which  is  exported  out  of  the  state.  However,  since 
the  California  refiners  already  have  the 
desulfurization  units  in  place  to  desulfurize  the 
majority  of  their  gasoline,  they  are  expected  to  use 
those  same  units  to  desulfurize  the  exported 
gasoline  as  well. 

"-Rykowski.  Richard  A..  "Implementation  of 
I'ltra  Low  Sulfur  Diesel  Fuel:  Construction  Capacitv 
and  Aggregate  Capita]  Investment,  "  EPA 
Memorandum  to  the  Record.  Docket  A-99-06. 


a  Refining  Study  which  also  addresses 
this  issue.  It  appears  from  a  publicallv 
available  draff  final  report  that  the  NPC 
may  conclude  otherwise.  We  plan  to 
consider  the  findings  of  this  study  once 
it  becomes  final. 

Another  issue  related  to  the  feasibility 
of  the  April  1,  2006  start  date  relates  to 
refiners'  ability  to  hook  up  their  new 
equipment  to  their  existing  diesel  fuel 
hydrotreaters  while  still  providing  the 
nation  with  diesel  fuel  during  the 
transition.  This  issue  is  relevant  since: 
(1)  we  expect  most  refiners  to  revamp 
their  current  equipment,  as  opposed  to 
building  entirely  new  equipment  and  (2) 
all  refiners  face  the  same  April  1,  2006 
deadline.  We  expect  that  any  new- 
equipment  required  as  part  of  the 
revamp  would  be  able  to  be  constructed 
on-site  while  the  current  equipment  is 
operating.  Inter-connecUng  the  new  and 
old  equipment  would  occur  prior  to 
April  2006  when  the  current 
hydrotreater  is  scheduled  to  be  down  for 
maintenance.  Existing  equipment  which 
would  require  modification,  such  as 
compressors  and  heat  exchangers, 
would  be  modified  during  this  time,  as 
well.  Diesel  fuel  hydrotreaters  currently 
operate  roughly  two  years  in  between 
scheduled  maintenance.  Thus,  there 
should  be  at  least  one  and  possibly  two 
scheduled  maintenance  periods 
between  the  time  when  refiners  could 
have  project  designs  completed,  permits 
issued,  as  appropriate,  and  April  2006. 
Under  this  schedule  of  refiners- 
maintenance,  modif\-ing  current  diesel 
fuel  hydrotreaters  to  meet  the  proposed 
sulfur  cap  should  not  impact  diesel  fuel 
production.  If  refiners  had  to  schedule 
additional  down  time  in  order  to 
complete  the  revamp,  then  diesel  fuel 
production  could  be  affected.  We  expect 
that  any  such  shortfall  would  be  made 
up  by  other  refiners  or  the  previous 
build-up  of  inventor}-.  We  request 
comment  on  the  ability  of  the  industr\' 
to  continue  to  supply  highway  diesel 
fuel  while  it  is  modifying  equipment  in 
order  to  comply  with  the  proposed 
sulfur  cap. 

Concerns  have  also  been  raised  with 
respect  to  the  refining  industr%'"s  ability 
to  raise  the  capital  necessan,-  to  make 
the  refinery  modifications  necessary-  to 
meet  a  15  ppm  sulfur  cap  on  diesel  fuel, 
while  at  the  same  time  expending 
capital  to  reduce  the  sulfur  level  in 
gasoline  as  a  result  of  the  recently 
promulgated  Tier  2  standards.  This  has 
led  to  concerns  that  some  refiners  may 
refrain  from  investing  to  continue  to 
produce  highway  diesel  fuel,  which 
could  cause  a  shortage  when  the 
program  is  implemented.  As  discussed 
in  section  IV. B.  of  the  draft  RLA,  we 
have  designed  these  programs  in  a 
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inaiuiiT  uhu  h  \\ill  mtm'  U>  iii,i\uiii/f 
rt'fiiifr  flfXibililN  iiiid  iiiinimizc  ( iist<> 
I'lirthorinoro.  as  discussed  in  section 
V  I)  1  .  Wf  hflifVf  that  di'spiti'  the 
(  aj)ital  (Cist  (if  (icsulfiin/iiii;  tiit^ir 
hiijhwav  (iifsi'l  fdfl.  iithtT  options  for 
markt'tiii^;  the  distillatf  stn-anis  from 
tht'ir  rt'fiiuTit's  will  \w  Imutfd   Fiiiall\ 
as  (iisciisst'ti  in  section  VIA.,  we  arc 
.ilso  ( (insiderin^  various  phase-in 
approa(  hcs  for  iinplfnientin^  the  low 
sulfur  (iiesel  standard   A  phas»'in  could 
ht«l[)  spread  out  the  dt'sijjn. 
(  (instru(  lion,  and  (  apilal  t'xpendifurf  of 
rffincrv  inodifi(  ations  nt>< :»'ssarv  to 
( (iniplv  with  the  proposed  dn^sfl  fufl 
sulfur  standard   W»'  rmiuttst  ( oniment  on 
the  necessity  and  abilifv  of  a  phase-in  to 
address  these  concerns 

in  summarv.  we  believe  that  meeting 
a  15  ppm  cap  is  achievable  with  the 
diesel  desulfurization  t»H:hnolonies 
available  now   Wt^  are  confident  that  we 
are  providing  more  than  a  sufficient 
amount  of  time  between  when  this  rule 
is  expected  to  be  finalized  and  the 
proposed  startup  date  of  the  program 
This  timing  should  allow  for  a  smooth 
transiticm  of  low-sulfur  fuel  into  the 
marketplace  We  request  comments  on 
all  of  these  issu»»s  In  particular,  we 
request  comment  and  supporting 
information  on  the  challenges  refiners 
would  face  in  competing  for  engineering 
and  construction  resourcies  and 
obtaining  capital  for  diesel  fuel  sulfur 
control.  We  also  seek  comment  with 
supporting  information  on  the  potential 
for  diesel  fuel  shortages  at  the  beginning 
of  the  program  that  some  believe  might 
result  from  individual  refiner\'  de<:isions 
to  shift  all  or  a  portion  of  their 
production  to  other  distillate  products 
or  export,  and  (m  the  ability  "f  the 
market  to  self  correct  if  a  shortage  does 
occur 

5  (Ian  a  1.5  ppm  (lap  on  .Sulfur  Be 
Maintained  by  the  Distribution  .System' 

The  proposed  cap  on  sulfur  content 
would  apply  to  on-highway  diesel  fuel 
at  the  refinery  gate,  and  at  every  point 
along  the  distribution  system  through  to 
the  end-user  The  (  urrent  distribution 
system  for  petroleum  distillates 
currently  carries  products  with  sulfur 
contents  that  range  from  H)  ppm  to  over 
10.000  ppm  The  system  includes 
pipelines,  tankers,  tanks,  and  delivery 
truc;ks.  To  date,  this  system  has  not  bwn 
required  to  deliver  a  product  with  the 
purity  which  would  be  required  undi'r 
this  proposal   (ionstujuentlv.  to  ensure 
the  sulfur  standard  is  not  excw^ded 
during  the  fuel's  journey  to  the  end- 
user,  the  refiner  would  actually  produce 
diesel  fuel  suffi(  iently  below  the  cap  to 
account  for  its  own  i:ompliance  margin 
(estimated  to  be  7  ppm  on  average),  as 


v\,'ll  as  for  test  vanabilit\  .old  potential 
dovMislream  i  ontaiiiination    i  ndcr  the 
current  sulfur  cap  of  .50(1  ppni.  refiners 
ty^in  allv  provide  .imple  margin 
prodiK  ing  fuel  with  r(iu;;hl\  ^T^0  ppm 
sulfur   With  .1  sulfur  (  ap  of  1.5  p()ni.  the 
.ihsolute  magnitude  of  the  margin 
refiners  (  ould  provide  would  obviously 
he  much  smaller  In  addition,  the 
iinpa(  t  of  ( imtamination  in  the 
distribution  system  would  be 
potentially  much  more  severe   If  the 
propose<1  15  ppm  cap  on  the  sulfur 
(  (intent  of  on  highway  diesel  fuel  were 
.idopted,  other  products  in  the 
distribution  system  such  as  nonroad 
diesel  fuel  would  have  sulfur 
( oncentrations  over  200  times  that  of 
highway  diesel  fuel  in.stead  of  the  10- 
fold  factor  at  present.  Additives  to 
diesel  fuel  added  in  small  amounts 
downstream  which  sometimes  contain 
high  sulfur  concentrations  levels  may 
also  be<;ome  much  more  of  a  c.oncern 
(s»><«  section  IV  D  fie)  If  as  expected, 
refiners  would  produce  highway  diesel 
fiiel  with  an  average  sulfur  content  of 
approximately  7  ppm  to  comply  with 
the  proposed  sulfur  standard,  and 
variability  in  measuring  diesel  sulfur 
content  is  limited  to  loss  than  +/  -  4 
j)pm.  downstream  sulfur  contamination 
would  need  to  be  limited  to  less  than  3 
ppm  to  maintain  compliance  with  the 
proposed  15  ppm  cap.  Petroleum 
marketers  and  distributors  have 
(.autioned  that  the  distribution  system  is 
unfamiliar  with  limiting  sulfur 
( (intamination  to  such  a  low  level. 

Clurrent  industry  practices  may  need 
to  be  modified  to  control  and  limit 
sulfur  contamination  in  the  distribution 
system  Current  practices  which  are 
critical  to  minimizing  contamination 
and  which  may  need  to  be  more 
( arefully  performed  include 
— Properly  leveling  tank  trucks  to 

ensure  that  they  can  drain  completely 
of  high-sulfur  product  prior  to  being 
filled  with  the  proposed  diesel  fuel 
—  .Mlowing  sufficient  time  for  transport 
tanks  to  drain  of  high-sulfur  product 
prior  to  being  filled  with  the  proposed 
diesel  fuel 
— Purging  delivery  hoses  of  higher 
sulfur  product  prior  to  their  use  to 
deliver  the  proposed  diesel  fuel. 
To  adetiuately  limit  sulfur 
< ontamination.  we  believe  that  such 
practices  would  need  to  be  followed 
(Mch  and  every  time  with  adequate  care 
taken  to  ensure  their  successful  and  full 
completion  Some  distributors  may  find 
it  necessary  to  conduct  an  employee 
education  program  to  emphasize  their 
importance  We  request  comment  on 
our  assessment  for  each  segment  in  the 
distribution  chain,  including  tank 


trucks,  tank  wagons,  rail  tankers,  barges, 
and  marine  tankers 

As  discussed  in  section  \'  D  3  of 
today's  document,  there  may  be  an 
increase  in  distribution  costs  associated 
\Mth  an  int  rease  in  pipeline  interface 
volumes  and  the  need  to  sample  and 
test  each  batch  of  on  highway  diesel  fiiel 
at  the  terminal  level  for  its  sulfur 
content  There  c  ould  also  be  an  increase 
in  the  rici  urrence  of  noncomplying  fuel 
showing  up  in  the  distribution  system. 
As  is  the  case  today,  this  could  cause 
temporarv'.  local  market  shortages  of 
fuel  meeting  the  proposed  sulfur  cap. 
This  off-spec;ification  fuel  would  also 
either  have  to  be  downgraded  to  off- 
highway,  or  re-refined,  though  we  have 
assumed  that  the  frequency  of  such 
occurrence  would  be  low  enough  as  to 
not  impact  the  costs  of  the  program 
noticeably  The  potential  sources  of 
sulfur  contamination  in  the  distribution 
system,  what  controls  we  believe  would 
be  necessary  to  ensure  downstream 
compliance  with  the  proposed  sulfur 
standard,  and  the  costs  associated  with 
such  controls  are  discussed  in  more 
detail  in  the  Draft  RLA.  We  request 
comment  on  the  challenges  that  each 
segment  of  the  distribution  chain  would 
face  in  controlling  sulfur  contamination, 
on  the  extent  that  each  segment  might 
reasonably  be  expected  to  limit  sulfur 
contamination,  and  on  the  associated 
costs 

fi  What  Are  the  Potential  Impacts  of  the 
Proposed  Sulfur  Change  on  Lubricity, 
Other  Fuel  Properties,  and  Specialty 
Fuels? 

a    What  Is  Luhncity  and  Why  Might  It 
be  a  Concern' 

Diesel  fuel  lubricity  properties  are 
depended  on  by  the  engine 
manufacturers  to  lubricate  and  protect 
moving  parts  within  fuel  pumps  and 
injection  systems  for  reliable 
performance.  Unit  injector  systems  and 
in-line  pumps,  commonly  used  in 
heavy-duty  engines,  are  actuated  by 
cams  lubricated  with  crankcase  oil.  and 
have  minimal  sensitivity  to  fuel 
lubricity  However,  rotary  and 
distributor  type  pumps,  commonly  used 
in  light  and  medium-duty  diesel 
engines,  are  completely  fuel  lubricated, 
resulting  in  high  sensitivity  to  fuel 
lubricity. 

Experience  has  shown  that  it  is  very 
rare  for  a  naturally  high-sulfur  fuel  to 
have  poor  lubricity,  although,  most 
studies  show  relatively  poor  overall 
correlation  between  sulfur  content  and 
lubricity.  Considerable  research  remains 
to  be  performed  for  a  better 
understanding  of  the  fuel  components 
most  responsible  for  lubricity. 
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Consequently,  we  are  uncertain  about 
the  impact  of  today's  proposal  on  fuel 
lubricity.  Nevertheless,  there  is 
evidence  that  the  typical  process  used  to 
remove  sulfur  from  diesel  fuel 
(hydrotreating)  can  impact  lubricity 
depending  on  the  severity  of  the 
treatment  process  and  characteristics  of 
the  crude.  If  refiners  use  hydrotreating 
to  achieve  the  proposed  sulfur  limit, 
there  may  be  reductions  in  the 
concentration  of  those  components  of 
diesel  fuel  which  contribute  to  adequate 
lubricity.  As  a  result,  the  lubricity  of 
some  batches  of  fuel  may  be  reduced 
compared  to  today's  levels,  resulting  in 
an  increased  need  for  the  use  of 
lubricity  additives  in  highway  diesel 
fuel. 

Blending  small  amounts  of  lubricity- 
enhancing  additives  increases  the 
lubricity  of  poor-lubricity  fuels  to 
acceptable  levels.  At  the  present  time,  it 
is  believed  that  oil  companies  are 
treating  diesel  fuel  in  this  way  on  a 
batch  to  batch  basis,  when  poor 
lubricity  fuel  is  expected.  This  practice 
of  treating  fuel  on  an  as-needed  and 
voluntary  basis  has  been  effective  in 
ensuring  good  diesel  fuel  lubricity  for 
the  diesel  heavy-duty  vehicle  fleet.  Our 
review  of  the  technical  literature  '  " 
indicates  that  the  U.S.  military  also  uses 
lubricity-enhancing  additives  in  its 
diesel  fuel.  The  U.S.  militarv'  has  found 
that  the  traditional  corrosion  inhibitor 
additives  that  it  uses  have  been  highly 
effective  in  reducing  fuel  system 
component  wear.  Consequently,  the 
U.S.  Army  now  bleirds  MIL-I-25017E 
corros'ion  inhibitor  additive  to  all  fuels 
when  poor  lubricity  is  expected,  and 
regularly  for  Jet  A-'l .  fP-5  and  fP-8 
fuels.  We  believe  that  this  practice 
would  continue,  with  some  portion  of 
the  fuel  refined  to  the  proposed 
standard  being  treated  with  lubricity- 
enhancing  additives.  For  a  more 
detailed  discussion  of  diesel  fuel 
lubricity  and  current  industry  practices, 
please  refer  to  the  Draft  RIA  for  this 
proposal.  We  have  included  a  0.2  cents 
per  gallon  cost  in  our  calculations  to 
account  for  the  potential  increased  use 
of  lubricity  additives  (see  section  V.D.2). 

h.  Voluntan' Approach  for  the 
Maintenance  of  Fuel  Lubricity 

If  action  on  fuel  lubricity  does  prove 
necessary,  we  believe  a  voluntary 
approach  would  provide  customer 
protection  from  engine  failures  due  to 
low  lubricity,  while  providing  the 
maximum  flexibility  for  industry.  In  a 
voluntary  approach  we  would 
encourage,  but  not  require,  fuel 


'  Spe  the  draft  KI.^  fur  a  more  detailed 
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producers  and  distributors  to  monitor 
and  provide  fuel  with  adequate  lubricity 
to  protect  diesel  engine  fuel  systems. 
This  approach  recognizes  the 
uncertainties  of  measuring  fuel 
lubricity,  and  allows  flexibility  as 
research  produces  better  information 
and  improved  test  methods.  The 
voluntary-  approach  discussed  here 
would  be  a  continuation  of  current 
industry  practices  for  diesel  fuel 
produced  to  meet  the  current  Federal 
and  California  500  ppm  sulfur  diesel 
_  fuel  specifications,  and  benefits  from 
the  considerable  experience  gained 
since  1993.  The  advantage  of  this 
approach  is  avoidance  of  an  additional 
regulatory  scheme  and  associated 
burdens.  On  the  down  side,  voluntary 
measures  do  not  guarantee  results.  We 
believe  the  risk  in  this  case  is  small. 
Refiners  and  distributors  have  an 
incentive  to  supply  fuel  products  that 
will  not  damage  consumer  equipment. 
Even  if  occasional  batches  of  poor 
lubricity  fuel  are  distributed,  they 
would  likely  be  "treated"  with  residual 
quantities  of  good  lubricity  fuel  in 
storage  tanks,  tanker  trucks,  retail  tanks, 
and  vehicle  fuel  tanks  (even  at  very  low- 
treatment  levels  lubricity  enhancing 
additives  provide  significant  protection; 
see  the  discussion  in  the  Draft  RIA  for 
this  proposal).  Further,  we  expect  that 
the  American  Society  for  Testing  and 
Materials  intends  to  address  lubricity  in 
its  ASTM  D— 975  specifications  for 
diesel  fuel  quality  after  its  concerns 
about  test  issues  have  been  resolved. 
We  are  asking  for  comments  on  the 
alternative  of  specifying  minimum  fuel 
lubricity,  and  suggestions  for  the 
appropriate  lubricity  standard  and  test 
method.  Under  this  approach,  we  would 
require  fuel  producers  to  monitor  and 
provide  minimum  lubricity.  This  would 
be  similar  to  the  approach  of  Canada 
and  our  understanding  of  the  usage 
requirements  of  the  U.S.  military-.  The 
advantage  of  this  approach  is  to 
guarantee  the  minimum  quality  of  fuel 
in  the  market.  On  the  down  side,  such 
a  new  specification  would  need  to  be 
tied  specifically  to  emissions  or 
emission  control  hardware,  and  we 
question  whether  such  a  requirement  is 
appropriate  considering  the  uncertainty 
about  the  adequacy  of  the  existing  test 
methods.  The  American  Society  for 
Testing  and  Materials  has  declined  to 
specify  a  lubricity  standard  in  its  ASTM 
D-975  specifications  for  diesel  fuel 
quality  until  its  concerns  about  test 
issues  have  been  resolved.  Also,  this 
approach  would  require  an  enforcement 
scheme  and  associated  compliance 
burden.  Further,  we  believe  that  this 
approach  would  probably  not  be 


significantly  more  effective  than  the 
voluntary  approach.  Refiners  and 
distributors  have  an  incentive  to  supply 
fuel  products  that  will  not  damage 
consumer  equipment,  and  the  U.S. 
commercial  market  has  adequately 
addressed  similar  concerns  in  the  past. 

The  U.S.  Department  of  Defense 
(DOD)  expressed  strong  reservations 
about  the  ability-  of  the  proposed 
voluntary  approach  to  ensure  adequate 
fuel  lubricity  and  requested  that  EP,\ 
establish  a  uniform  requirement  to 
ensure  that  diesel  fuel  introduced  into 
commerce  has  adequate  lubricity. 
Absent  such  a  requirement,  DOD  related 
that  the  railitarv-  would  face  a 
considerable  burden  to  ensure  that 
highway  diesel  fuel  used  in  military 
vehicles  provides  sufficient  lubricity. 
DOD  stated  that  since  they  rely  on  the 
commercial  market  to  supply  highwav 
diesel  to  military-  users  and  are  currently 
experiencing  lubricity  problems  in 
certain  parts  of  the  country  during  the 
winter  months,  a  reduction  in  diesel 
sulfur  would  increase  the  risk  and  scope 
of  lubricity  problems.  DOD  also  stated  ' 
that  due  to  harsher  operating 
conditions,  engines  used  in  their 
vehicles  (especially  tactical  vehicles]  are 
more  vulnerable  to  lubricity  problems 
than  the  same  engines  operated  in 
commercial  vehicles.  In  addition,  at 
some  U.S.  military-  installations  DOD 
uses  highway  diesel  fuel  in  their  off 
highw-ay  vehicles  as  well  as  their 
highway  vehicles.  We  request  comment 
on  the  unique  challenges  that  our 
proposed  voluntary-  approach  w-ould 
place  on  the  military  and  on  the 
appropriate  means  to  address  DOD's 
concerns. 

c.  What  Are  the  Possible  Impacts  of 
Potential  Changes  in  Fuel  Properties 
Other  Than  Sulfur  on  the  Materials 
Used  in  Engines  and  Fuel  Supply 
Systems? 

With  the  introduction  of  low-sulfur 
diesel  fuel  in  the  United  States  in  1993. 
some  diesel  engine  fuel  pumps  with  a 
Nitrile  material  for  O-ring  seals  began  to 
leak.  Fuel  pumps  using  a  Viton  material 
for  the  seals  did  not  experience  leakage. 
The  leakage  from  the  Nitrile  seals  was 
determined  to  be  due  to  low  aromatics 
levels  in  some  low--sulfur  fuel,  not  the 
low  sulfur  levels.  In  the  process  of 
lowering  the  sulfur  content  of  some  fuel, 
some  of  the  aromatics  had  been 
removed.  Normally,  the  aromatics  n  the 
fuel  penetrate  the  Nitrile  material  and 
cause  it  to  swell,  thereby  providing  a 
seal  with  the  throttle  shaft.  When  low-- 
aromatics  fuel  is  used  after  conventional 
fuel  has  been  used,  the  aromatics 
already  in  the  swelled  O-ring  will  leach 
out  into  the  low-aromatics  fuel. 
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Subsmjuentlv.  tht?  Nitnle  O-ring  will 
shrink  and  pull  awav.  thus  causing 
leaks,  or  the  stress  on  the  O-ring  durln^ 
the  leachinp,  process  will  cause  it  to 
crack  and  leak.  Not  all  low-sulhir  fuels 
caused  this  problem.  b«'cau.se  the 
amount  and  tvpe  of  aromatics  varied 
Althounh  manufacturers  have 
apparently  resolved  this  issue,  .ind  we 
have  no  evidence  that  further 
desulfurization  will  <  ause  further 
chan^es  in  O-rin^  shape  or  other 
cone  t!rns.  we  request  comments  on  this 
or  other  potential  impatrts  of  fuel 
properties  on  the  materials  used  in 
engines  and  fuel  supply  systems. 

(/  What  Impact  WouliI  the  15  ppni  Cap 
Havr  on  Difscl  Pfiiormanre  AiUiitivt's' 

Our  proposal  to  limit  the  sulfur 
content  of  performance  additives  used 
in  diesel  fuel  to  less  than  l.S  ppm  (see 
sec;tion  V'lII)  would  require  that  the  use 
of  certain  hish-sulfur  diesel  fuel 
additives  be  discontinueii  Our  review 
of  EPA's  Fuel  and  Fuel  Additives 
database  indicates  that  alternative 
additives  that  perform  the  same 
func:tion  and  whu:h  do  not  contain 
sulfur  are  readily  available.  Our 
evaluati(U)  su>y>»^sts  that  discnntinuinp 
the  use  of  the  limited  number  of  diesel 
additives  with  a  hi^h  sulfur  content 
would  not  result  in  significant  increased 
costs  or  an  undue  hardshi[)  to  additive 
and  fuel  manufacturers  (see  the  draft 
KIA)   We  request  ( Dinment  on  the 
difference  in  pri(  e  between  hish-  and 
low-sulfur  performance  aclditives  and 
whether  there  are  ilifferences  in  their 
effi(  iency.  As  an  .ilternative  to  the 
proposed  l.'i  ppm  cap  on  the  sultur 
content  of  performance  additives,  we 
are  requesting  comment  on  whether 
additives  not  meeting  the  l.S  ppm  sulfiir 
cap  should  be  allowed  to  be  added  to 
diesel  fuel  downstream  in  tie  minimis 
amounts,  as  long  as  the  final  blend  still 
meets  the  15  ppm  cap 

!•  What  An'  the  donifnis  Wetjdny/m,'  tlw 
Fotfntial  Impact  on  the  Avail(it)ilitv  and 
Qiialitv  of  Sf)fcialtv  Fiifls'' 

The  Department  of  Defense  (DOD)  has 
expressed  concerns  regarding  the 
potential  impact  of  tod.n's  proposed 
rule  on  the  availabilitv  and  quality  nl 
military  fuels,  especially  the  aviation 
fuels  IF'-5  and  IF-H   DOD  is  con(  erned 
that  todav  s  rule  might  reduce  the 
numb(!r  of  refineries  that  prodiK  e 
military  fuels  by  limiting  the  slate  of 
fuels  that  refiners  can  economicallv 
produce  or  the  number  of  refiners  that 
(■.(mtinue  to  proiluce  military  fuels  DOD 
notes  that  the  special  fl.ish  [loiiit 
requirement  for  military  IP-5  fuel 
already  limits  DOD's  supply  base  and 
that  the  proposed  rule  may  make  some 


refiners  opt  out  of  manufacturing  this 
spe<;iality  fuel,  which  would  reduce 
supply  availability  and  increa.se  costs. 
DOD  also  states  that  the  increa.sed 
hydroprocessing  severity  and  other 
refinerv  process  modifications  necessary 
to  meet  the  proposed  sulfur  standard 
( (luld  impact  certain  chemical/physical 
characteristics  that  are  part  of  their  fuel 
spec  ifications.  DOD  relates  that 
[irevious  environmentally-driven 
changes  to  gasoline  and  diesel 
spt»c:ifications  have  caused  a 
degradation  in  the  tjuality  of  the  jet  fuel 
For  example.  DOD  states  that  they  have 
noticed  a  reduction  and  continued 
de<  line  in  jet  fuel  stability. 

DOD  IS  also  concerned  that  refiners 
that  currently  blend  more  than  10 
percent  light  cycle  oil  (LCO|  into  their 
highwa\  diesel  fuel  might  shift  some 
1,{;0  into  off-highway  distillate  fuels. 
DOD  relates  that  this  would  adversely 
affect  the  quality  of  off  highway  fuels 
used  by  the  military  such  as  their  naval 
distillate  fuel  F-76  DOD  states  that  they 
have  experienced  quality  problems  with 
LCO  component  streams  that  were  not 
ade(]uately  hydrotreated  causing  a 
highly  unstable  finished  produc:t. 
.Storage  stability  is  an  important  issue 
for  DOD  since  military  naval  fuel  F-7fi 
is  often  stored  for  extended  periods 
[longer  than  six  months)  and  unstable 
LCO  used  to  manufacture  F-7tJ  could 
compromise  mission  readiness.  The 
potential  changes  that  refiners  might 
make  in  the  way  they  process  LCO 
streams  and  incorporate  such  streams 
into  thf'ir  slate  of  distillate  fuels  is 
discussed  in  s«?€tion  V'.D.l  and  in  the 
Draft  KIA. 

We  believe  that  concerns  related  to 
the  (jualitv  of  specialty  fuels  can 
c;ontinue  to  be  addressed  by  actions 
taken  by  the  manufacturers  and 
purchasers  of  such  fuels  without  the 
need  for  intervention  by  EP.'K.  We  also 
.intK  ipate  that  demand  for  suc:h  fuels 
will  be  sufficient  to  enc:ourage  their 
(  ontinue<l  availability   We  retjuest 
( onuuent  on  the  potential  impac:t  of 
today's  proposed  nile  on  the  quality  and 
availability  of  specialty  fuels  suc:h  as 
those  used  by  the  I '  .S   military,  on  what 
actions  might  be  necessary  to  mitigate 
such  impacts,  and  on  the  associated 
(  osts  (ionunent  is  specifically  requested 
on  the  need  for  the  military  to  modify 
its  specifications  and/or  enhance 
enforcement  of  these  specifications  to 
achieve  their  fuel  quality  goals  if  the 
proposed  sulfur  standards  are  adopted, 
and  on  the  costs  associated  with  such 
changes. 


E.  Who  Would  Be  Required  to  Meet  This 
Proposed  Sew  Diesel  Sulfur  Standard? 

As  discussed  earlier,  the  highway 
diesel  fuel  sulfur  content  standard  being 
proposed  today  is  a  per-gallon  cap  of  15 
ppm.  We  believe  that  heavy-duty  diesel 
trucks  subject  to  the  standards  we  are 
proposing  today  would  require  the 
consistent  use  of  diesel  fuel  with  a 
sulfur  c:ap  of  15  ppm  to  avoid  the 
potentially  severe  emission, 
performance,  and  durability  problems 
that  arise  from  operation  on  higher- 
sulfur  fuel.  On  this  basis  we  believe  that 
the  propo.sed  sulfur  standard  should 
apply  to  the  diesel  fuel  at  the  point  of 
sale  to  the  ultimate  consumer.  In  other 
words,  the  proposed  cap  on  sulfur 
content  should  apply  at  all  points  in  the 
diesel  fuel  producrtion  and  distribution 
system,  including  the  retail  level. 

We  understancJ  that  there  are 
production  and  distribution  practices, 
such  as  blending  of  additives  and  winter 
visc:osity  improvers  such  as  kerosene  or 
No.  1  diesel  fuel,  that  could  cause  the 
sulfur  level  of  diesel  fuel  to  vary  as  it 
travels  from  refinery  to  end-point 
consumers  Along  with  concerns  about 
contamination  and  test  method 
reproducibility,  these  issues  suggest  that 
we  should  include  some  sort  of 
tolerance  along  with  our  proposed 
sulfur  cap.  However,  we  are  concerned 
that  such  tolerances  on  top  of  the  15 
ppm  cap  may  not  be  appropriate  given 
the  sensitivity  of  diesel  exhaust 
emission  c:ontrol  technology  to  fuel 
sulfur  above  the  proposed  sulfur  cap.  In 
prac:tice,  therefore,  refiners  will  likely 
be  required  by  the  downstream 
distribution  system  to  produce  diesel 
fuel  having  a  sulfur  content  significantly 
below  the  propost^d  sulfur  c:ap  to  ensure 
that  downstream  practices  do  not  end 
up  producing  a  retail-level  fuel  with 
sulfur  levels  higher  than  the  proposed 
maximum.  Thus,  all  parties  in  the 
distribution  system,  including  refiners 
and  importers,  would  be  prohibited 
from  selling,  storing,  transporting, 
dispensing.  introduc;ing.  or  causing  or 
allowing  the  introduction  of  highway 
dic^sel  fuel  whose  sulfur  content  exc:eeds 
the  proposed  sulfur  cap  The  advantage 
of  such  an  approach  is  that,  as 
downstream  distribution  practices  and 
sulfur  measurement  accuracy  improves, 
refiners  will  be  able  to  reduce 
produc:tion  c:osts  by  producing  fuel 
clo.ser  to  the  proposed  sulfur  c;ap. 
Alternatively,  we  could  enforce  the 
proposed  15  ppm  sulfur  cap  at  retail 
and  enforce  a  lower  cap  at  the  refinery 
level.  This  cap  would  likely  have  to  be 
less  than  10  ppm  to  allow  for 
downstream  contamination,  additive 
blending,  and  test  method  variability. 
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However,  we  believe  it  is  more 
appropriate  to  leave  this  tolerance  to  the 
market. 

F  What  Might  Be  Done  To  Encourage 
the  Early  Introduction  of  Low-Sulfur 
Diesel  Fuel? 

As  discussed  in  section  IV. C.  we  are 
proposing  that  the  entire  highway  diesel 
pool  be  required  to  meet  a  lower 
standard  on  sulfur  content  begiiming 
|une  1,  2006.""  This  should  provide 
certainty  that  low-sulfur  diesel  fuel  will 
be  available  for  model  year  (MY)  2007 
heavy-duty  diesel  engines  by  July  1, 

2006.  If  low-sulfur  diesel  fuel  was 
available  prior  to  July  1.  2006,  engine 
manufacturers  have  indicated  that  fleet 
trials  might  be  conducted  of  the  sulfur- 
sensitive  exhaust  emission  control 
equipment  intended  for  use  in  heavy- 
duty  vehicles  to  meet  the  proposed  MY 
2007  emissions  standards.  The 
information  gained  from  these  trials 
could  be  used  to  improve  the  efficiency 
and  durability  of  such  exhaust  emission 
control  equipment.  This  could  lower  the 
cost  of  the  exhaust  emission  control 
equipment  and  help  ensure  the  smooth 
implementation  of  the  proposed  MY 

2007,  heavy-duty  standards.  If  low- 
sulfur  diesel  fuel  was  available  earlier 
than  July  1,  2006,  it  might  also  facilitate 
the  early  introduction  of  sulfur-sensitive 
exhaust  emission  control  equipment  in 
light-duty  diesel  vehicles.  Automobile 
manufacturers  expressed  interest  in 
using  sulfur-sensitive  exhaust  emission 
control  equipment  in  some  of  their 
light-duty  vehicles  beginning  in  MY 
2004,  so  that  they  might  benefit  from  in- 
use  experience  prior  to  the  anticipated 
use  of  such  equipment  in  all  MY  2007, 
light-duty  diesel  vehicles.  In  addition, 
early  availability  of  some  low  sulfur 
diesel  fuel  would  have  the  added 
advantage  of  allowing  the  distribution 
system  a  chance  to  develop  experience 
handling  diesel  fuel  with  such  a  low 
sulfur  level  before  the  standards  would 
take  effect. 

We  believe  that  some  low-sulfur 
diesel  fuel  meeting  the  proposed  15 
ppm  sulfur  cap  would  be  available  in 
advance  of  when  we  are  proposing  that 
it  must  be  produced  by  refiners.  Most 
refiners  will  need  to  install  new 
equipment  to  meet  the  proposed  sulfur 
standard.  Since  the  technical  and 
construction  resources  needed  for  such 
refinery  upgrades  is  limited,  a  number 
of  refiners  are  likely  to  have  the  new 
desulfurization  equipment  installed 
well  in  advance  of  the  proposed 
compliance  date.  Refiners  who  produce 


low-sulfur  diesel  early  would  want  to 
market  it  as  a  premium  fuel  rather  than 
losing  the  added  value  by  selling  it  as 
current  highway  diesel  fuel.  Some 
refiners  have  already  begun  programs  to 
market  low-sulfur  diesel  as  a  premium 
fuel.  For  example,  ARCO  Products 
Company  recently  announced  a  fleet 
program  to  demonstrate  the  emissions 
benefits  of  its  EC— D  (emission  control) 
diesel  which  has  a  lower  sulfur  emd 
aromatics  content,  and  a  higher  cetane 
rating  than  current  highway  diesel 
fuel.' *^  Engine  and  vehicle 
manufacturers  are  assisting  in  the 
overall  program  design  and 
implementation  of  the  program. 
Emission  control  equipment 
manufacturers  are  supplying  exhaust 
emission  control  equipment  which 
works  more  effectively  with  low-sulfur 
fuel.  ARCO  has  also  begun  marketing 
diesel  fuel  in  California  with  a 
maximum  sulfur  content  of  15  ppm. 
This  fuel  is  being  made  available,  upon 
request,  to  operators  of  urban  municipal 
fleets  retrofitted  with  catalytic  exhaust 
emission  controls  in  connection  with 
the  California  ARB's  proposed  urban 
bus  program  (see  section  I.C.6). '  '•^ 
Mobil  Corporation,  Ford  Motor 
Company,  Navistar,  and  Volkswagen 
also  have  a  cooperative  program 
underway  to  evaluate  the  emissions 
benefits  of  new  engine/ aftertreatment 
technologies  using  a  lower-sulfur  diesel 
fuel  (also  with  reduced  polynuclear 
aromatic  content).  We  are  interested  in 
encouraging  additional  programs 
between  refiners  and  vehicle 
manufacturers  to  introduce  vehicles 
equipped  with  exhaust  emission  control 
technologies  which  benefit  from  the  use 
of  low-sulfur  diesel  fuel  prior  to  the  date 
when  we  are  proposing  that  such  fuel 
must  be  made  available. 

There  are  numerous  strategies 
involving  voluntary  market  incentives 
that  could  help  promote  the  early 
introduction  of  low-sulfur  diesel  fuel. 
Under  existing  voluntary  emission 
credits  programs,  a  system  might  be 
created  whereby  refiners  that  produce 
low-sulfur  fuel  early  could  generate 
emission  reduction  credits  that  could 
then  be  sold  through  a  market 
mechanism  to  other  entities  that  could 
use  such  credits  to  meet  their  emission 
compliance  goals.  We  welcome 
comments  on  whether  additional 
incentives  are  needed  and  feasible  to 
encourage  the  early  introduction  of  low- 
sulfur  diesel  fuel  for  use  in  vehicles 
equipped  to  provide  lower  emissions 


'  '■'This  is  the  proposed  retail-level  compliance 
dale  The  proposed  compliance  dale  al  the  rufinery 
level  IS  April  1.  200h 


'  ' '•  .^RCJO  Products  C^onipanv  news  release  dated 
Octoher  7.  1999.  Docket  A-99-06  Item  Il-G-1.3. 

' '"  AR(X)  Products  (Company  news  relea.se  dated 
December  15.  1999. 


with  the  use  of  such  a  fuel.  We  also 
request  comments  on  how  such 
incentives  might  be  structured  under  a 
phase  in  of  low  sulfiu-  highway  diesel 
fuel  (see  section  VI. A). 

V.  Economic  Impact 

This  section  discusses  the  projected 
economic  impact  and  cost  effectiveness 
of  the  proposed  emission  standards  and 
low-sulfur  fuel  requirement.  We 
welcome  comment  on  the  estimated  cost 
for  research  and  development  and  the 
necessary  lead  time  to  develop  these 
technologies  for  heavT-duty  vehicles. 
Additionally  we  invite  the  reader  to 
review  all  of  the  underlying  cost 
assumptions  made  in  the  accompanying 
draft  RIA  and  ask  for  comment  on  the 
validity  of  these  assumptions.  Full 
details  of  our  cost  and  cost  effectiveness 
analyses  can  be  found  in  the  Draft  RIA. 

A.  Cost  for  Diesel  Vehicles  To  Meet 
Proposed  Emissions  Standards 

1 .  Summary  of  New  System  and 
Operating  Costs 

The  technologies  described  in  section 
III  show  a  good  deal  of  promise  for 
controlling  emissions,  but  also  make 
clear  that  much  effort  remains  to 
develop  and  optimize  these  new 
technologies  for  maximum  emission- 
control  effectiveness  with  minimum 
negative  impacts  on  engine 
performance,  durability,  and  fuel 
consumption.  On  the  other  hand,  it  has 
become  clear  that  manufacturers  have  a 
great  potential  to  advance  beyond  the 
current  state  of  understanding  by 
identifying  aspects  of  the  key 
technologies  that  contribute  most  to 
hardware  or  operational  costs  or  other 
drawbacks  and  pursuing  improvements, 
simplifications,  or  alternatives  to  limit 
those  burdens.  To  reflect  this 
investment  in  long-term  cost  savings 
potential,  the  cost  analysis  includes  an 
estimated  S385  million  in  R&D  outlays 
for  heavy-duty  engine  designs  and  S220 
million  in  R&D  for  catalysts  systems 
giving  a  total  R&D  outlay  for  improved 
emission  control  of  more  than  S600 
million.  The  cost  and  technical 
feasibility  analyses  accordingly  reflect 
substantial  improvements  on  the  current 
state  of  technology  due  to  these  future 
developments. 

Estimated  costs  are  broken  into 
additional  hardware  costs  and  life-cycle 
operating  costs.  The  incremental 
hardware  costs  for  new  engines  are 
comprised  of  variable  costs  (for 
hardware  and  assembly  time)  and  fixed 
costs  (for  R&D.  retooling,  and 
certification).  Total  operating  costs 
include  the  estimated  incremental  cost 
for  low-sulfur  diesel  fuel,  any  expected 
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inc;reast!s  in  maintendiicr  cost,  nr  fiiol 
i:(in.sumption  cost.s  along  with  any 
(itfcroases  in  operating  tost  expwttid 
due  to  iow-sulfur  fuel.  (!ost  estimates 
based  on  these  projec:ted  technology 
packages  represf^nt  an  e.xpected 
incremental  cost  of  engines  in  the  2007 
model  vear.  (^osts  in  subsequent  years 
would  be  reduced  bv  several  factors,  as 
described  below.  .Separate  projected 
costs  were  derived  for  engines  used  in 
three  service  classes  of  httavy-duty 
diesel  engines.  All  costs  are  presented 
in  19M9  dollars 

The  costs  of  the,se  new  tet:hnologies 
for  meeting  the  proposed  2007  model 
year  standards  are  itemized  in  the  Draft 
RIA  and  summarized  in  Table  V.A-1. 
For  light  heavy-dutv  vehicles,  the  cost 
of  a  new  2007  model  year  engine  is 
estimated  to  increase  by  $l.tiH8  and 
operating  c:osts  over  a  full  life-cycle  to 
increase  bv  about  .S431   For  medium 
heavv-dutv  vehicles  the  cost  of  a  new 
engine  is  estimated  to  increase  by 
$2,21.3.  with  life-cycle  operating  costs 
increasing  to  $82ft.  .Similarly,  for  heavy 
heavv-dutv  engines,  the  vehicle  cost  is 
expe<:ted  to  increase  bv  S2,7HH,  and 
estimated  additional  life-cycle  operating 
c:osts  are  $3,362  The  higher  incremental 
increase  in  operating  costs  for  the  heavy 
heavy-dutv  vehicles  is  due  to  the  larger 
number  of  miles  driven  over  their 
lifetime  (714.000  miles  on  average)  and 
their  correspondingly  high  lifetime  fuel 


usage.  Emission  reductions  are  also 
proportional  to  V'MT  and  so  are 
significantly  higher  for  heavy  heavy- 
dutv  vehicles. 

We  also  believe  there  are  factors  that 
would  cau.se  cost  impacts  to  de<:rea.se 
over  time,  making  it  appropriate  to 
distinguish  between  near-term  and  long 
term  costs.  Research  in  the  costs  of 
manufacturing  has  consistently  shown 
that  as  manufacturers  gain  experience  in 
production,  they  are  able  to  apply 
innovations  to  simplify'  machining  and 
assembly  operations,  use  lower  cost 
materials,  and  reduce  the  number  or 
complexity  of  component  parts.'  ''  Our 
analysis,  as  described  in  more  detail  in 
the  draft  RIA,  incorporates  the  effects  of 
this  learning  curve  by  projecting  that  the 
variable  costs  of  producing  the  low- 
emitting  engines  dec.reases  by  20 
percent  starting  with  the  third  year  of 
production  (2009  model  year)  and  by 
reducing  variable  co.sts  again  by  20 
pert  ent  starting  with  the  fifth  year  of 
production.  We  invite  comment  on  this 
methodology  t(j  acxount  for  the  learning 
curve  phenomena  and  also  request 
(omment  on  whether  learning  is  likely 
to  reduce  costs  in  this  industry. 
Additionally,  since  fixed  costs  are 
assumed  to  be  recovered  over  a  five-year 
period,  these  costs  are  not  included  in 
the  analysis  after  the  first  five  model 
vt?ars.  Finally,  manufacturers  are 
expected  to  apply  imgoing  research  to 


make  emission  controls  more  effective 
and  to  have  lower  operating  cost  over 
time.  However,  because  of  the 
uncertainty  involved  in  forecasting  the 
results  of  this  research,  we  have 
conservatively  not  accounted  for  it  in 
this  analysis.  Table  V.A-1  lists  the 
projected  costs  for  each  category  of 
vehicle  in  the  near-  and  long-term.  For 
the  purposes  of  this  analysis,  "near- 
term"'  costs  are  those  calculated  for  the 
2007  model  year  and  "long  term"  costs 
are  those  calculated  for  2012  and  later 
model  years. 

We  welcome  comment  on  the  degree 
to  which  this  program  may  influence 
sales  of  new  heavy-duty  vehicles  in  the 
early  years  of  the  program,  and  the 
resulting  impact  this  would  have  on  our 
projected  program  benefits  and  costs. 
(Costlier  model  year  2007  vehicles  may 
induce  some  potential  purchasers  of 
these  vehicles  to  instead  buy  2006 
models  to  save  money,  or  to  defer  a 
purchase  longer  than  they  otherwise 
might  have.  On  the  other  hand,  we 
would  anticipate  that  the  very  low- 
emissions  characteristics  of  these  new 
vehicles  would  cause  many  buyers  for 
whom  cleaner  diesels  would  be  good  for 
business  (for  exjmiple.  urban  transit 
authorities  and  touring  or  shuttle 
services)  to  retire  older  higher-emitting 
vehicles  early. 


Table  V.A-1  .—Projected  Incremental  System  Cost  and  Life  Cycle  Operating  Cost  for  Heavy-Duty  Diesel 

Vehicles 

[Net  present  values  in  ttw  year  of  sale,  1999  dollars) 


Vehicle  class 


Model  year 


Hardware  cost 


Lite-cycle  op- 
erating cost' 


Light  heavy-duty  ,    Near  term 

Long  term 
Medium  heavy-duty Near  term 

Long  term 
Heavy  heavy-duty       „ Near  term 

Long  term 
Urban  Bus   Near  term 

Long  term 


$1,688 

$431 

982 

413 

2.213 

826 

1.188 

800 

2.768 

3.362 

1.572 

3.265 

2.268 

3.942 

1.252 

3.874 

■Incremental  life-cycle  operating  costs  include  the  incremental  costs  to  refine  and  distnbute  low  sulfur  diesei  fuel,  the  service  cost  of  closed 
crankcase  filtration  systems,  and  the  lower  maintenance  costs  realized  through  the  use  of  low  sulfur  diesei  fuel  (see  discussion  in  section  V  3). 


2.  New  System  Costs  for  NOx  and  FM 
Emission  Control 

.Several  new  technologies  are 
projected  for  complying  with  the 
proposed  2007  model  year  emission 
standartls   We  are  projecting  thai  N{)\ 
adsorbers  and  catalyzed  diesei 
particulate  filters  would  b(^  the  most 
likelv  technologies  applied  by  the 


indiistr\  in  order  to  meet  our  proposed 
emissions  standards  The  fact  that 
manufacturers  would  have  several  years 
before  implementation  of  the  proposed 
new  standards  ensures  that  the 
technologies  used  to  comply  with  the 
standards  would  develop  significantly 
before  reaching  production.  This 
ongoing  development  could  lead  to 
reduced  costs  in  three  ways.  First,  we 


expect  research  will  lead  to  enhanced 
effectiveness  for  individual 
technologies,  allowing  manufacturers  to 
use  simpler  packages  of  emission 
control  technologies  than  we  would 
predict  given  the  current  state  of 
development.  Similarly,  we  anticipate 
that  the  continuing  effort  to  improve  the 
emission  control  technologies  will 
include  innovations  that  allow  lower- 


■''    I  ,'iiniink(  Ciir\'>!>  in  MrtniifH(  luring.     I  iii>l,i 
Xri^cili!  ami  Uoiiiiis  Eppir,  .Sriuiuu.  Fabruarv  2^, 
I'lmi.  Vol.  247.  pp.  920-924 


Federal  Register / Vol.  65,  No.  107 /Friday,  June  2,  2000 /Proposed  Rules 


35491 


cost  producrtion.  Finally,  we  believe  that 
manufacturers  would  focus  research 
efforts  on  any  drawbacks,  such  as  fuel 
economy  impacts  or  maintenance  costs, 
in  an  effort  to  minimize  or  overcome 
any  potential  negative  effects. 

We  anticipate  that  in  order  to  meet 
the  proposed  standards,  industry  would 
introduce  a  combination  of  primary 
technology  upgrades  for  the  2007  model 
year.  Achieving  very  low  NOx 
emissions  will  require  basic  research  on 
NOx  emission  control  technologies  and 
improvements  in  engine  management  to 
take  advantage  of  the  exhaust  emission 
control  system  capabilities.  The 
manufacturers  are  expected  to  take  a 
systems  approach  to  the  problem 
optimizing  the  engine  and  exhaust 
emission  control  system  to  realize  the 
best  overall  performance  possible.  Since 
most  research  to  date  with  exhaust 
emission  control  technologies  has 
focused  on  retrofit  programs  there 
remains  room  for  significant 
improvements  by  taking  such  a  systems 
approach.  The  NOx  adsorber  technology 
in  particular  is  expected  to  benefit  from 
re-optimization  of  the  engine 
management  system  to  better  match  the 
NOx  adsorbers  performance 
characteristics.  The  majority  of  the  $600 
million  dollars  we  have  estimated  for 
research  is  expected  to  be  spent  on 
developing  this  synergy  between  the 
engine  and  NOx  exhaust  emission 
control  systems.  PM  control 
technologies  are  expected  to  be  less 
sensitive  to  engine  operating  conditions 
as  they  have  already  shown  good 
robustness  in  retrofit  applications  with 
low-sulfur  diesei  fuel. 

The  NOx  adsorber  system  that  we  are 
anticipating  would  be  applied  in  2007 
consists  of  a  catalyst  which  combines 
traditional  gasoline  three-way 
conversion  technology  with  a  newly 
developed  NOx  storage  function,  a 
reductant  metering  system  and  a  means 
to  control  engine  air  fuel  (A/F)  ratio. 
The  NOx  adsorber  catalyst  itself  is  a 
relatively  new  device,  but  is  benefitting 
in  its  development  from  over  20  years 
of  gasoline  three-way  catalyst 
development.  In  order  for  it  to  function 
properly,  a  systems  approach  that 
includes  a  reductant  metering  system 
and  control  of  engine  A/F  ratio  is  also 
necessary.  Many  of  the  new  air  handling 
and  electronic  system  technologies 
developed  in  order  to  meet  the  2004 
heavy-duty  engine  standards  can  be 
applied  to  accomplish  the  NOx  adsorber 
control  functions  as  well.  Some 
additional  hardware  for  exhaust  NOx  or 
O;  sensing  and  for  fuel  metering  will 
likely  be  required.  We  have  estimated 
that  this  additional  hardware  will 
increase  new  engine  costs  by 


approximately  $350  for  a  heavy  heavy- 
duty  diesei  engine.  The  Draft  RIA  also 
calculates  an  increase  in  warranty  costs 
for  this  additional  hardware.  In  total  the 
new  NOx  control  technologies  required 
in  order  to  meet  the  proposed  2007 
emission  standards  are  estimated  to 
increase  light  heavy-duty  engine  costs 
by  $890,  medium  heavy-duty  engine 
costs  by  $1,047  and  heavy  heavy-duty 
engine  costs  by  $1,410  in  the  year  2007. 
In  the  year  2012  and  beyond  the 
incremental  costs  are  expected  to 
decrease  to  $570  for  a  light  heavy-duty 
engine.  $670  for  a  medium  heavy-duty 
engine  and  to  $902  for  a  heavy  heavy- 
duty  engine. 

Catalyzed  diesei  particulate  filters  are 
experiencing  widespread  retrofit  use  in 
much  of  Europe  as  low-sulfur  diesei  fuel 
becomes  readily  available.  These 
technologies  are  proving  to  be  robust  in 
their  non-optimized  retrofit  applications 
requiring  no  modification  to  engine  or 
vehicle  control  functions.  We  therefore 
anticipate  that  catalyzed  diesei 
particulate  filters  can  be  integrated  with 
new  diesei  engines  with  only  a  minimal 
amount  of  engine  development.  We  do 
not  anticipate  that  additional  hardware 
beyond  the  diesei  particulate  filter  itself 
and  an  exhaust  pressure  sensor  for  OBD 
will  be  required  in  order  to  meet  the 
proposed  PM  standard.  We  estimate  in 
2007  that  diesei  particulate  fiher 
systems  will  add  $633  to  the  cost  of  a 
light  heavy-duty  vehicle,  $796  to  the 
cost  of  a  medium  heavy-duty  vehicle 
and  $1,028  to  the  cost  of  a  heavy  heavy- 
duty  vehicle.  By  2012  these  costs  are 
expected  to  decrease  to  $389,  $491,  and 
$638  respectively.  These  cost  estimates 
are  comparable  to  estimates  made  by  the 
Manufacturers  of  Emission  Controls 
Association  for  these  technologies.'  *** 

We  have  proposed  to  eliminate  the 
exemption  that  allows  tiurbo-charged 
heavy-duty  diesei  engines  to  vent 
crankcase  gases  directly  to  the 
environment,  so  called  open  crankcase 
systems,  and  have  projected  that 
manufacturers  will  rely  on  engineered 
closed  crankcase  ventilation  systems 
which  filter  oil  from  the  blow-by  gases. 
We  have  estimated  the  initial  cost  of 
these  systems  in  2007  to  be  $37,  $42. 
and  $49  for  light,  medium  and  heav\' 
heavy-duty  diesei  engines  respectively. 
Additionally  we  expect  a  portion  of  the 
oil  filtration  system  to  be  a  service 
replacement  oil  filter  which  will  be 
replaced  on  a  30,000  mile  service 
interval  with  a  service  cost  of  $10,  $12. 


•  '"Letter  from  Bruce  Bertelsen.  Manufacturerb  ol 
Emission  C^ontruls  .Association  (ME(;.A|  to  William 
Charmiey.  I'.S  EPA.  December  17.  igiS  The  letter 
documents  a  MECl.A  member  sun  ev  of  expected 
diesei  particulate  filter  costs.  EPA  Ait  Docket  A- 
99-06. 


and  $15  for  light,  medium,  and  heavy 
heavy-duty  diesei  engines  respectively. 
These  cost  are  summarized  with  the 
other  cost  for  emission  controls  in  Table 
V.A-1  and  are  included  in  the  aggregate 
cost  reported  in  section  V.E. 

3.  Operating  Costs  Associated  With  NOx 
and  PM  Control 

The  Draft  RIA  assumes  that  a  variety 
of  new  technologies  will  be  introduced 
to  enable  heavy-duty  vehicles  to  meet 
the  new  emissions  standards  we  are 
proposing.  Priman,-  among  these  are 
advanced  emission  control  technologies 
and  low-sulfur  diesei  fuel.  The  many 
benefits  of  low-sulfur  diesei  fuel  are 
described  in  section  III.  and  the 
incremental  cost  for  low-sulfur  fuel  is 
described  in  section  V.D.  The  new- 
emission  control  technologies  are 
themselves  not  expected  to  introduce 
additional  operating  costs  in  the  form  of 
increased  fuel  consumption.  Operating 
costs  are  estimated  in  the  Draft  RIA  over 
the  life  of  the  vehicle  and  are  expressed 
as  a  net  present  value  (NPV)  in  1999 
dollars  for  comparison  purposes. 

Total  operating  cost  estimates  include 
both  the  expected  increases  in 
maintenance  and  fuel  costs  {both  the 
incremental  cost  for  low-sulfur  fuel  and 
any  fuel  consumption  penalty)  due  to 
the  emission  control  systems 
application  and  the  predicted  decreases 
in  maintenance  cost  due  to  the  use  of 
low-sulfur  fuel.  Today's  proposal 
estimates  some  increase  in  operating 
costs  due  to  the  incremental  cost  of  low- 
sulfur  diesei  fuel  but  no  net  increase  in 
fuel  consumption  with  the  application 
of  the  new  emission  control 
technologies  (see  discussion  in  section 
III.G).  The  net  increase  in  operating 
costs  are  summarized  in  Table  V. A-1 . 
While  we  are  using  these  incremental 
operating  cost  estimates  for  our  cost 
effectiveness  calculations,  it  is  almost 
certain  that  the  manufacturers  will 
improve  existing  technologies  or 
introduce  new  technologies  in  order  to 
offset  at  least  some  of  the  increased 
operating  costs.  We  request  comment  on 
these  operating  cost  estimates  and  on 
ways  in  which  industrv-  may  be  able  to 
offset  these  operating  costs. 

We  estimate  that  the  low-sulfur  diesei 
fuel  we  are  proposing  to  require  in  order 
to  enable  these  technologies  would  have 
an  incremental  cost  of  approximately 
$0.044/gallon  as  discussed  in  section 
V.D.  The  proposed  low-sulfur  diesei 
fuel  may  also  provide  additional 
benefits  by  reducing  the  engine 
maintenance  costs  associated  with 
corrosion  due  to  sulfur  in  the  current 
diesei  fuel.  These  benefits,  which  are 
discussed  further  in  section  V.C  and  in 
the  draft  RIA.  include  extended  oil 
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change  intervals  due  to  the  slower 
acidification  ratt;  of  the  engine  oil  with 
low-sulfur  diesel  fuel.  Service  intervals 
for  the  F.CJR  system  are  also  expected  to 
increase  due  to  lower-sulfur  induced 
corrosion  than  will  ot:cur  with  todays 
higher-sulfur  fuel.  This  lengthening  of 
service  intervals  provides  a  significant 
savings  to  the  end  user.  As  described  in 
more  detail  in  the  Draft  RIA  we 
anticipate  that  low-sulfur  diosel  hiel 
would  provide  additional  cost  savings 
to  the  consumer  of  S153  for  light  heavy- 
duty  vehicles.  $249  for  medium  heavy- 
duty  vehicles  and  $610  for  heavy  heavy- 
duty  vehicles.  The  operating  costs  for 
replacement  filters  in  the  t:losed 
crankcase  filtration  systems  are 
estimated  to  bo  $48  for  light  heavy-duty 
vehicles.  $72  for  medium  heavy-duty 
vehicles  and  $2fiH  for  heavy  heavy-duty 
vehicles  in  2007  and  in  the  long  term 
are  expected  to  decrease  to  $31  for  a 
light  heavy-duty  vehicle.  $4B  for  a 
medium  heavy-duty  vehicle  and  $172 
for  a  heavy  heavy-duty  vehic  le 
F'actoring  the  cost  savings  due  to  low 
sulfur  diesel  fuel  into  the  additional 
cost  for  low-sulfur  diest^l  fuel  and  tin- 
service  cost  of  the  closed  crankcase 
ventilation  systfMU  yields  a  net  increase 
in  vehicle  operating  costs  of  ,S4:U  for  a 
light  heavv-dutv  vehicle.  SH2fi  for  a 
medium  heavy-duty  vehi(  le  and  S3.:tt)2 
for  a  heavy  heavy-duty  vi'hiclc   These 
life  cycle  operating  costs  are  also 
summari/.ed  in  Table  V  A-1   The  net 
uicrtMse  in  operating  cost  can  also  he 
ex[)ressed  as  <in  average  annual 
operating  cost  for  each  class  of  hiMVV- 
duty  vehicle   fcixpressed  as  an 
approximate  annua!  per  vehicle  cost, 
the  additional  operating  cost  is 
estimated  as  $50  for  a  light  heavy-dutv 
vehicle.  $100  for  a  medium  heavy-dutv 
vehicle,  and  $400  for  a  heavy  heavy 
duty  vehicle 

B.  Cost  far  (idsnlinr  VfhicU's  N>  Mcft 
Proposed  tlniiasions  Stntulanls 

1    .Summary  of  New  System  Costs 

To  perform  a  cost  .inalvsis  for  the 
proposed  standards,  we  first  determined 
a  package  of  likelv  tec  hnologies  th.it 
manuf.K  tiirers  could  use  to  meet  thf 
proposed  standard.-;  and  then 
determined  the  costs  of  those 
te<:hnologies    In  making  our  estimates 
we  have  relied  on  mir  own  tec  hnolog\ 
assessment  whic  h  inc  hided  publicly 
available  information,  such  as  that 
developed  hv  California,  as  well  as 
i:onficiential  information  siip[)lied  by 
individual  manufac  turers.  and  the 
results  of  our  own  in-house  testing. 


In  general,  we  expect  that  heavy-duty 
gasoline  vehicles  would  (like  Tier  2 
light  duty  vehicles)  be  able  to  meet 
these  standards  through  refinements  of 
current  emissions  control  components 
and  systems  rather  than  through  the 
widespread  use  of  new  technology. 
More  specifically,  we  anticipate  a 
c:ombination  of  technology  upgrades 
such  as  the  following: 

•  Improvements  to  the  catalyst 
system  design,  structure,  and 
formulation,  plus  an  increase  in  average 
catalyst  size  and  loading. 

•  Air  and  fuel  system  modifications 
including  changes  such  as  improved 
oxygen  sensors,  and  c:alibration  changes 
including  improved  pnK;ision  fuel 
control  and  individual  cylinder  fuel 
control 

•  Kxhaust  system  modifications, 
possibly  including  air  gapped 
c;omponenfs.  insulation,  leak  fren' 
exhaust  systems,  and  thin  wall  exhaust 
[)i[)es. 

•  Inc:n»a.sed  use  of  fully  electronic 
exhaust  gas  r»'c;irculation  (EGR) 

•  Increased  use  of  scK^ondary  air 
injection. 

•  Use  of  ignition  spark  retard  on 
engine  start-up  to  improve  upon  cold 
start  emission  control. 

•  Use  of  low  permeability  materials 
and  minor  improvements  to  designs, 
such  as  the  use  of  low-loss  connectors, 
in  evaporative  emission  control  systems. 

We  expect  that  the  technologies 
needed  to  met't  these  proposed  heavy- 
dutv  gasoline  standards  would  be?  very 
similar  to  those  recjuired  to  meet  the 
Tier  2  standards  for  vehuJes  over  8.500 
(jouiids  (IVWR.  Few  heavy-duty 
gasoline  vehicles  currently  rely  on 
tec:hnol()gies  such  as  close  coupU?d 
(  atalvsts  and  secondary  air  in)f»ction. 
but  we  t'xpec:t  they  would  do  so  to  in 
order  to  meet  the  proposed  2007 
standards 

For  each  group  we  developed 
estim.ites  of  both  variable  c;osts  (for 
hardware  and  assembly  lime)  and  fixed 
costs  (for  R&D.  retooling,  and 
c;ertification)  l^ost  estimates  based  on 
the  (  urrcmt  projected  c:osts  for  our 
fstimatc^d  ten  hnology  packagers 
represent  an  expectcul  incremental  cost 
of  vi;hic  les  in  the  near-term  For  the 
lunger  term,  we  have  icientified  fac;tors 
that  vviiuld  cause  cost  impacts  to 
dec  rease  o\ cr  time   First,  since  fixed 
costs  are  assumed  to  be  recovered  over 
.1  five-year  period,  these  costs  disappear 
from  the  analysis  after  the  fifth  model 
year  of  [irodiu  tion   .Seciond,  the  analysis 
incorporates  the  expec  tation  that 
manufacturers  and  suppli(?rs  would 


apply  ongoing  research  and 
manufacturing  innovation  to  making 
emission  controls  mure  effective  and 
less  costly  over  time.  Research  in  the 
costs  of  manufacturing  has  consistently 
shown  that  as  manufacturers  gain 
experience  in  production  and  use,  they 
are  able  to  apply  innovations  to  simplify 
machining  and  assembly  operations,  use 
lower  cost  materials,  and  reduce  the 
number  or  complexity  of  component 
parts.''"  These  reductions  in  production 
costs  are  typically  associated  with  every 
doubling  of  production  volume.  Our 
analysis  incorporates  the  effects  of  this 
"learning  curve  "  by  projecting  that  a 
portion  of  the  variable  costs  of 
producing  the  new  vehicles  decreases 
by  20  percent  starting  with  the  third 
year  of  production  We  applied  the 
learning  cur\e  reduction  only  once 
since,  with  existing  technologies,  there 
would  be  less  opportunity  for  lowering 
production  ccjsts  than  would  be  the  case 
with  the  adoption  of  new  technology. 
We  did  not  apply  the  learning  curve 
reduction  to  precious  metal  costs,  nor 
did  we  apply  it  for  the  evaporative 
standards.  VVe  invite  comment  on  this 
methodology  to  account  for  the  learning 
curve  phenomena  and  also  request 
c:omment  on  whether  learning  is  likely 
to  reduce  costs  in  this  industry. 

VVe  have  prepared  our  cost  estimates 
for  meeting  the  new  heavy-duty  gasoline 
standards  using  a  baseline  of  current 
technologies  for  heavy-duty  gasoline 
vehicles  and  engines.  Finally,  we  have 
incorporated  what  we  believe  to  be  a 
conservatively  high  level  of  R&D 
spending  at  $2,500,000  per  engine 
where  no  California  counterpart  exists. 
VVe  have  included  this  large  R&D  effort 
because  calibration  and  system 
optimization  is  likely  to  be  a  critical 
part  of  the  ciffort  to  meet  the  standards. 
However,  we  believe  that  the  R&D  costs 
may  be  generous  because  the  projection 
probably  underestimates  the  carryover 
of  knowledge  from  the  development 
required  to  meet  the  light-duty  Tier  2 
and  CARB  LEV-II  standards. 

Table  V  B-1  provides  our  estimates  of 
the  per  vehicle  increase  in  purchase 
price  for  heavy-duty  gasoline  vehicles 
and  engines.  The  near-term  cost 
estimates  in  Table  V.B-1  are  for  the  first 
years  that  vehicles  meeting  the 
standards  are  sold,  prior  to  cost 
reductions  due  to  lower  productions 
c:c)sts  and  the  retirement  of  fixed  costs. 
The  long-term  projections  take  these 
cost  reductions  into  account.  VVe  request 
comment  on  the  costs  shown  in  Table 
V  B-1  and  the  analysis  behind  them. 


'  '■'  Si'f  ( .hapliT  V  of  thf  fitwil  TiiT  :;  Ki>tiil'il"r\ 
liii|>iii  I  Atmlysis.  c  uiitaiiiml  in  Air  IX«  ket  .A-Mr-lu 
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Table  V.B-1.— Projected  Incremental  System  Cost  and  Life  Cycle  Operating  Cost  for  Heavy-Duty  Gasoline 

Vehicles 

[Net  present  values  In  the  year  ot  sale.  1999  dollars] 


Vehicle  class 


MocJei  year 


Incremental         Lite-cycle  op- 
system  cost         erating  cost 


Heavy-Duty  Gasoline 


Near  term 
Long  term 


S182 
152 


SO 
0 


2.  Operating  Costs  Associated  With 
Meeting  the  Heavy-Duty  Gasoline 
Standard 

Low  sulfur  gasoline  is  a  fundamental 
enabling  technology  which  will  allows 
heavy-duty  gasoline  vehicles  to  meet  the 
ver\'  low  emission  standards  being 
proposed  today.  The  low  sulfur  gasoline 
required  under  the  Tier  2  proposal  will 
enable  advanced  exhaust  emission 
control  for  heavy-duty  vehicles  as  well. 
Today's  proposal  puts  no  additional 
requirements  on  gasoline  sulfur  levels 
and  as  such  should  not  directly  increase 
gasoline  fuel  costs.  Additionally,  the 


new  technologies  being  employed  in 
order  to  meet  the  new  standards  are  not 
expected  to  increase  fuel  consumption 
for  heavy-duty  gasoline  vehicles.  In  fact, 
there  may  be  some  small  improvement 
in  fuel  economy  from  the  application  of 
improved  fuel  and  air  control  systems 
on  these  engines.  Therefore,  in  the 
absence  of  changes  to  gasoline, 
specifications  and  with  no  decrease  in 
fuel  economy,  we  do  not  expect  any 
increase  in  vehicle  operating  costs. 


C.  Benefits  of  Low-Sulfur  Diesel  Fuel  for 
the  Existing  Diesel  Fleet 

We  estimate  that  the  proposed  low- 
sulfur  diesel  fuel  would  provide 
additional  benefits  to  the  existing 
heavy-duty  vehicle  fleet  as  soon  as  the 
fuel  is  introduced.  We  believe  these 
benefits  could  offer  significant  cost 
savings  to  the  vehicle  owner  without  the 
need  for  purchasing  any  new 
technologies.  The  Draft  RIA  has 
catalogued  a  variety  of  benefits  from  the 
proposed  low-sulfur  diesel  fuel.  These 
benefits  are  summarized  in  Table  V.C- 
1. 


Table  V.C-1  .—Components  Potentially  Affected  by  Lower  Sulfur  Levels  in  Diesel  Fuel 


Affected  components 


Effect  of  lower  sulfur 


Potential  impact  on  engine  system 


Piston  Rings 
Cylinder  Liners 
Oil  Quality  


Exhaust  System  (tailpipe) 

EGR      


Reduce  corrosion  wear  Extended  engine   life  and  less  frequent   re- 

I      builds 
Reduce  corrosion  wear  '  Extended  engine   life  and   less   frequent   re- 
builds 
Reduce  deposits  and  less  need  for  alkaline     Reduce  wear  on  piston  nng  and  cylinder  liner 
additives.  and  less  frequent  oil  changes 

Reduces  corrosion  wear  i  Less  frequent  pari  replacement 

Reduces  corrosion  wear  |  Less  frequent  part  replacement 


The  actual  value  of  these  benefits  over 
the  life  of  the  vehicle  would  depend 
upon  the  length  of  time  that  the  vehicle 
operates  on  low-sulfur  diesel  fuel  and 
the  degree  to  which  vehicle  operators 
change  engine  rebuild  patterns  to  take 
advantage  of  these  benefits.  For  a 
vehicle  near  the  end  of  its  life  in  2007 
the  benefits  would  be  quite  small. 
However  for  vehicles  produced  in  the 
years  immediately  preceding  the 
introduction  of  low-sulfur  fuel  the 
savings  would  be  substantial.  The  Draft 
RIA  estimates  that  a  heavy  heavA'-duty 
vehicle  introduced  into  the  fleet  in  2006 
would  realize  savings  of  $610  over  its 
life.  This  savings  could  alternatively  be 
expressed  in  terms  of  fuel  costs  as 
approximately  1  cent  per  gallon  as 
discussed  in  the  draft  RIA.  These 
.savings  would  occur  without  additional 
new  cost  to  the  vehicle  owner  beyond 
the  incremental  cost  of  the  low-sulfur 
diesel  fuel,  although  these  savings 
would  require  changes  to  existing 
maintenance  schedules.  Such  changes 
seem  likely  given  the  magnitude  of  the 


savings  and  the  nature  of  the  regulated 
industry. 

The  maintenance  benefits  we  project 
come  primarily  from  extended  oil 
change  intervals.  We  have  no 
quantitative  data  on  how  much  longer 
these  intervals  might  be.  Based  on 
discussions  with  some  engine 
manufacturers,  we  believe  it  is 
reasonable  to  assume  that  engine  oil 
change  intervals  will  increase  by  10 
percent  for  each  class  of  engine  (in  both 
new  and  existing  fleets).  We  seek 
comment  on  this  key  assumption  and  on 
these  projected  savings  and  all  of  the 
assumptions  behind  them;  details  of  the 
analysis  behind  these  savings  can  be 
found  in  the  draft  RIA  contained  in  the 
docket  for  this  rule. 

D.  Cost  of  Proposed  Fuel  Change 

We  estimate  that  the  overall  cost 
associated  with  lowering  the  sulfur  cap 
from  the  current  level  of  500  ppm  to  the 
15  ppm  level  proposed  today  will  be 
approximately  4.4  cents  per  gallon.  As 
discussed  in  sections  V.A.  and  V.C.,  this 
cost  would  be  offset  by  a  one  cent  per 


gallon  savings  (or  more)  from  the 
reduction  in  vehicle  maintenance 
savings  that  result  from  the  use  of  the 
cleaner  fuel.  The  fuel  cost  is  comprised 
of  a  number  of  components  associated 
with  refining  and  distributing  the  fuel. 
The  majority  of  the  fuel  cost  is  expected 
to  be  the  refining  cost  which  is 
estimated  to  be  approximately  4.0  cents 
per  gallon,  which  includes  the  cost  of 
producing  more  volume  of  diesel  fuel 
because  desulfurization  decreases  the 
energy'  density  of  the  fuel.  The 
remaining  0.4  cents  per  gallon  in  fuel 
costs  is  associated  with  an  anticipated 
increase  in  the  use  of  additives  to 
maintain  fuel  lubricity  at  a  cost  of  0.2 
cents  per  gallon,  and  an  increase  in 
distribution  costs  of  0.2  cents  per  gallon. 
The  increase  in  distribution  costs 
comprises  0.1  cents  per  gallon  to 
distribute  the  additional  volume  of 
diesel  fuel  needed  to  compensate  for  the 
decrease  in  fuel  energy'  density,  and  0.1 
cents  per  gallon  to  maintain  product 
integrity'  in  the  distribution  system. 
These  cost  estimates  are  discussed  in 
more  detail  below  and  in  the  Draft  RIA. 
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\Vht!n  thf  4  4  ( t'lit  p»fr  ^dllon  cust  is 
applied  til  the  t-xptu  t»ul  low  sulfur 
(li«st!l  fiitrl  sdh's  voluino  of 
.ipproximat«?ly  40  billion  gallons  at  tho 
start  of  the  program,  it  equates  to  an 
annual  cost  of  muHhlv  Sl.H  hillion  per 
vear.  This  fuel  cost  would  f)e  offset  bv 
a  reduction  in  maintenance  costs  of 
roughly  St)  4  biUiun  per  year 

1   Refinery  Costs 

As  explained  in  Section  IV,  refiners 
would  have  to  install  capital  e<|uipment 
to  meet  the  propost^d  dit^sel  fuel  sulfur 
standard  Presuming  that  refiners  will 
want  to  minimize  the  cost  involved  and 
use  conventional  technology,  refiners 
.ire  t'xpected  to  build  onto  their  existing 
d(!Sulfurization  unit  by  adding  another 
hydrolreating  reactor  and  other  related 
equipment. 

in  our  .malvsis.  we  estimatt^d  thi-  (.ost 
of  lowering  onroad  tliesel  fuel  sulfur 
levels  for  a  national  average  rt'fintTV 
starting  from  the  current  national 
average  sulfur  level  of  about  iJ.SO  p()m 
down  to  7  ppm   We  believe  that  a 
refinery's  average  diesel  fuel  sulfur  level 
would  he  roughly  7  ppm  under  a  ir> 
ppm  cap  standard   We  then  cal(  ulated 
a  national  aggregate  cost  and  cents-per- 
gallon  cost   Based  on  this  analysis  we 
estimate  that,  on  average,  individu<il 
refiners  in  the  years  2()()4-()fi  would  be 
expected  to  invest  about  S3U  million  for 
capital  e(|uipment  and  spend  about  $H 
million  per  ve.ir  for  each  refinery  to 
(liver  the  operating  c  osfs  associated 
with  these  desulfuri/.ation  units  Sin(  e 
this  average  repriisents  a  diverse  size 
range  of  refineries,  some  refineries 
would  pay  more  anil  others  less  than 
this  average  cost.  When  the  average  per 
refinery  cost  is  aggregated  for  all  the 
onroad  diesel  fuel  expected  to  b»' 
produced  in  this  country  in  2(M)7.  we 
estimate  that  the  total  investment  for 
desulfurizing  diesel  fuel  would  be  about 
SI. 9.  $2.0,  and  $0  2  billion  in  2004. 
2005,  and  2006.  respectively,  as 
discussed  in  s»«ction  IV  B   Operating 
costs  for  these  units  are  expet:ted  to  be 
about  $11  billion  per  year 

Using  our  estimated  capital  and 
operating  t:osts  we  calciilattul  the 
average  per-gallon  cost  of  reducing 
diesel  fuel  sulfur  down  to  m«?et  the 
proposed  15  ppm  (  ap  standard.  Using  a 
capital  cost  amortization  factor  based  on 
a  seven  percent  rati;  of  return  <m 
investment  before  taxes,  we  estimated 
the  average  national  cost  for 
desulfurizing  onroad  diesel  sulfur  to  be 
about  4  ()  (  ents  per  gallon  This  cost  is 
our  estiinate<l  cost  to  society  of 
producing  onroad  diesel  to  meet  a  15 
ppm  (  ap  stamiard  that  we  used  for 
estimating  cost  effectiveness. 


There  is  currently  no  commercial 
experience  in  the  U.S.  and  (mly  a 
limited  amount  of  information  in  the 
public  literature  on  the  costs  associated 
w  ith  reducing  the  sulfur  level  in  diesel 
fu»'l  to  very-  low  levels  on  an  ongoing 
operational  basis.  Experience  in  Sweden 
involves  other  changes  to  the  fuel  as 
well  that  would  tend  to  drive  up  the 
costs  considerably  The  EMA  recently 
commissioned  a  study  by  Malhpro  of 
the  w.onomics  of  controlling  the  sulfur 
content  of  highway  and  nonroad  diesel 
fuel  to  various  sulfur  levels  as  low  as  2 
ppm  Unfortunately,  none  of  the 
scenarios  modeled  in  the  EMA  study  are 
cimsistent  with  our  proposal  today. 
Furthermore,  some  of  the  assumptions 
made  in  the  analysis  are  inconsistent 
with  our  standard  assumptions  for 
e( onomic  analysis  For  ftxample, 
Mathpro  used  a  higher  rate  of  return  on 
new  capital  than  the  rate  we  use 
Nevertheless,  some  insight  can  be 
gained  from  a  broad  comparison  of 
Mathpro's  and  our  cost  projections.  The 
(iroposed  sulfur  cap  for  highway  diesel 
fuel  is  very  roughly  bracketed  bv  two 
Mathpro  sulfur  control  scenarios  (1)  a 
highway  diesel  fuel  standard  of  20  ppm 
on  average  with  a  nonroad  diesel  fuel 
standard  of  350  ppm  on  average,  and  (2) 
.ill  highway  diesel  fut-l  standard  of  2 
[)[)m  on  average  with  a  nonroad  diesel 
fiiel  standard  of  20  ppm  on  average. 
Mathpro's  projected  refining  costs  for 
thes«'  two  scenarios  range  from  4  to  just 
und(!r  H  cents  per  gallon  (ciiting  their 
(  osts  for  revamping  current  diesel  fuel 
hvdrotreaters  with  reac:tors  in  series, 
which  is  equivalent  to  our  technology 
proj»K:tions)  Considering  that  Mathpro 
uses  a  high<!r  rate  of  return  on  capital 
and  that  both  of  their  scenarios  included 
controlling  nimroad  diesel  fuel,  the  two 
sets  of  cost  projections  appear  to  be 
roughly  consistent.  This  serves  to  give 
us  some  confidence  that  (jur  cost 
estimate  for  a  sulfur  cap  of  15  ppm  on 
highway  diesel  fuel  is  reasonable.  This 
is  discussed  in  further  detail  in  the  Draft 
KIA 

Although  API  assisted  in  the  study, 
API  has  expressed  some  concern  about 
the  ac:curacy  of  the  EMA  cost  estimates. 
.\P1  highlighted  their  concerns  on  the 
KMA  study  in  a  memo  to  the  Director 
the  Office  of  Transportation  Air  Quality, 
which  is  included  in  the  docket.'*" 
While  API  expressed  their  belief  that  the 
cost  outcomes  of  the  EMA  study  are,  in 
general,  reasonable,  they  expressed 
serious  concerns  about  the  cost  of 
producing  diesel  with  sulfur  levels 
below  20  ppm  (roughly  equivalent  to  a 
30  ppm  cap).  API  believes  that. 


■♦"Eilwrtni  H   Mur|>hv.  .'Kl'l  !■■  Maruo  Oge.  US 
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particularly  at  extremely  low  sulfur 
levels,  the  measures  needed  to  be  taken 
would  result  in  significantly  higher 
costs  than  estimated  by  EMA.  We 
request  comment  on  this  assessment. 

We  acknowledge  that  some  refiners 
likely  face  higher  desulfurization  costs 
than  others.  This  is  generally  the  case 
with  any  fuel  quality  regulation,  since 
the  crude  oils  processed  by.  as  well  as 
the  configurations  and  product  slates  of 
individual  refineries  vary'  dramatically. 
As  mentioned  in  section  IV.  API 
believes  that  those  refiners  facing  higher 
than  average  costs  may  decide  to  leave 
the  highway  diesel  fuel  market.  They 
argue  this  is  especially  a  possibility  if 
they  are  faced  with  a  sulfur  standard 
below  a  30  ppm  average  (or  50  ppm 
cap),  which  they  believe  will  require 
ver\'  large  investments  for  high  pressure 
hydrotreating  to  maintain  current 
highway  diesel  production  volumes. 
API  also  believes  that  many  refiners 
may  reduce  their  production  of  highway 
diesel  fuel,  by  switching  the  feedstocks 
(i.e  .  LCQ)  which  are  most  difficult  to 
desulfurize  to  other  markets,  thus 
avoiding  the  higher  investments 
associated  with  high  pressure 
hydrotreating.  If  some  refiners  reduce 
highway  diesel  fuel  production,  that 
could  present  an  opportunity  for  other 
refiners,  who  choose  to  make  the 
investment,  of  higher  prices  for  the  new 
15  ppm  sulfur  product.  Whether  the 
potential  for  higher  prices  would  be 
sufficient  and  be  apparent  with 
sufficient  leadtime  to  allow  refiners  to 
make  an  added  investment  by  the  time 
the  proposed  rule  is  effective  is 
currently  unclear. 

For  example,  the  refining  industry 
actually  overbuilt  desulfurization 
capacity  for  the  current  500  ppm 
standard,  as  evidenced  by  the 
significant  use  in  the  off-highway 
market  of  diesel  fuel  produced  to  the 
current  highway  diesel  sulfur  standard 
of  500  ppm.  Some  of  this 
overproduction  may  have  been  due  to 
limitations  in  the  distribution  system  to 
distribute  both  highway  and  off- 
highway  grades  of  diesel  fuel.  Despite 
the  overall  market  overproduction,  a 
number  of  small  refiners  did  decide  to 
switch  from  the  highway  diesel  fuel 
market  to  the  off-highway  diesel  fuel 
market,  presumably  for  economic 
reasons. 

Another  incentive  for  refiners  to 
invest  in  highway  diesel  fuel 
desulfurization  equipment  is  the 
potential  for  a  growing  light-duty  diesel 
market.  Many  vehicle  manufacturers 
have  announced  plans  to  equip  their 
light-duty  vehicles  and.  particularly, 
light-duty  trucks  with  diesel  engines. 
Refiners  may  want  to  ensure  their 
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presence  in  this  growing  and  potentially 
profitable  market. 

Alternative  markets  for  distillate 
products  are  limited  in  the  U.S.  The 
domestic  off-highway  diesel  fuel  and 
heating  oil  markets  are  much  smaller 
than  the  highway  diesel  fuel  market. 
The  domestic  off-highway  diesel  fuel 
and  heating  oil  markets  are  currently  in 
balance,  considering  the  fact  that  some 
highway  diesel  fuel  is  currently  being 
sold  into  these  markets.  Assuming  that 
the  distribution  system  can  be  changed 
to  segregate  highway  and  other  distillate 
fuels  more  economically,  some  amount 
of  current  highway  diesel  fuel 
production  could  switch  to  these  other 
markets  with  no  loss  of  highway  diesel 
fuel  supply.  In  addition,  although  the 
off-highway  diesel  fuel  market  is 
growing,  this  growth  will  occur 
gradually  over  the  next  6  years  and  not 
occur  on  April  1.  2006.  The  heating  oil 
market  is  very  seasonal  (strong  in  the 
winter  and  weak  in  the  summer), 
regional  (strong  in  the  Northeast)  and 
not  growing.  Thus,  overall,  we  do  not 
see  much  opportunity  for  large  domestic 
producers  of  highway  diesel  fuel  to  be 
able  to  shift  their  production  to  these 
other  domestic  markets. 

Export  opportunities  for  diesel  fuel 
are  also  limited  to  some  degree.  Japan 
and  Europe  will  have  stringent  sulfur 
caps  in  place  by  2005  and  have  cetane 
requirements  well  beyond  the  cetane 
levels  of  current  U.S.  diesel  fuel.  Asia, 
while  growing  in  demand  for  diesel 
fuel,  has  also  been  the  focus  of  new 
grassroots  refinery  production  and  again 
has  high  cetane  requirements.  Thus,  the 
primary  areas  for  export  of  diesel  fuel  of 
average  U.S.  quality  would  appear  to  be 
Africa  and  Latin  America. 

Refiners  have  also  raised  the 
possibility  of  exporting  some  of  their 
more  difficult  to  desulfurize  diesel 
feedstocks  such  as  LCQ  to  other 
distillate  markets.  While  this  may  be  a 
possibility  to  some  degree  as  discussed 
in  Section  IV  smd  the  draft  RIA.  the 
opportunities  to  do  so  appear  to  be 
limited.  We  have  not  conducted  a 
detailed  analysis  of  the  potential  for  this 
exportation.  Refiners  would  have  to 
hydrotreat  this  material  to  lower  its 
sulfur  content  in  order  to  meet  the 
European  Union  50  ppm  sulfur  cap  (and 
increase  its  cetane)  in  order  for  it  to  be 
used  as  a  diesel  fuel  blendstock. 
Otherwise,  its  only  use  without 
additional  treating  would  be  in  heating 
fuel.  With  Europe  and  developing 
coimtries  expected  to  experience 
increasing  demeind  for  non-diesel, 
distillate  fuel,  there  may  be  economic 
opportunities  for  exporting  such  fuel. 

We  request  comments  on  the 
possibility  that  the  proposed  sulfur  cap 


would  cause  some  refiners  to  abandon 
the  U.S.  highway  diesel  fuel  market  or 
to  reduce  highway  diesel  fuel 
production,  as  well  as  on  the  impact 
that  this  would  have  on  diesel  fuel 
supply  and  price  in  the  U.S.  We  also 
request  comment  on  whether  refiners 
would  likely  desire  to  shift  all  their  LCO 
to  non-highway  diesel  fuel  markets  or 
just  the  heavier  portion  which  contains 
the  most  sterically  hindered 
compounds.  We  also  request  comment 
on  the  economic  viability  of  alternative 
markets  for  current  highway  diesel  fuel 
or  its  more  difficult  to  desulfurize 
components.  We  also  request  comments 
on  the  ability  of  overseas  refiners 
providing  highway  diesel  fuel  under  the 
proposed  sulfur  cap  should  domestic 
refiners  reduce  production.  Finally,  as 
discussed  in  section  VI. A.,  we  are  also 
considering  various  phase-in 
approaches  for  implementing  the  low- 
sulfur  diesel  standard.  A  phase-in  could 
help  spread  out  the  design, 
construction,  and  capital  expenditure  of 
refinery  modifications  necessary  to 
comply  with  the  proposed  diesel  fuel 
sulfur  standard,  and  in  so  doing  could 
further  minimize  any  risk  of  supply 
shortages.  We  request  comment  on  the 
appropriateness  and  ability  of  a  phase- 
in  to  address  these  concerns. 

2.  Cost  of  Possibly  Needed  Lubricity 
Additives 

As  discussed  in  section  IV.  the 
refinery  processes  needed  to  achieve  the 
sulfur  standard  have  some  potential  to 
degrade  the  natural  lubricity 
characteristics  of  the  fuel.  Consequently 
an  increase  in  the  use  of  lubricity 
additives  for  diesel  fuel  may  be 
anticipated  over  the  amounts  used 
today.  We  contacted  various  producers 
of  lubricity  additives  to  get  their 
estimates  of  what  costs  might  be 
incurred  for  this  increase  in  the  use  of 
lubricity  additives.  The  cost  estimates 
varied  from  0.1  to  0.5  cents  per  gallon. 
This  range  is  to  be  expected  since  the 
cost  will  be  a  strong  function  of  not  only 
the  additive  type,  but  also  the  assumed 
treatment  rate  and  the  volume  of  fuel 
that  needs  to  be  treated,  both  of  which 
will  be,  to  some  extent,  a  function  of  the 
sulfur  cap.  As  described  in  more  detail 
in  the  Draft  RIA,  we  have  included  in 
the  fuel  cost  estimate  an  average  cost  of 
0.2  cents  per  gallon  for  lubricity 
additives  over  the  entire  pool  of  low- 
sulfur  highway  diesel  fuel.  This 
estimate  is  comparable  to  an  estimate 
made  by  Mathpro  in  a  study  sponsored 
by  the  EMA.  We  request  comment  on 
our  cost  estimate.  In  particular,  we 
request  comment  on  whether  there  may 
be  unique  costs  for  the  military  to 
maintain  the  lubricity  of  their  distillate 


fuels.  We  request  that  such  comments 
addressing  this  issue  include  a  detailed 
discussion  of  the  volumes  of  fuel 
effected,  current  lubricity  additive  use. 
and  the  additional  measures  that  might 
be  needed  (and  associated  costs)  to 
maintain  the  appropriate  level  of  fuel 
lubricity. 

3.  Distribution  Costs 

Under  the  proposed  15  ppm  sulfur 
cap,  we  project  that  distribution  costs 
would  increase  by  a  total  of  0.2  cents 
per  gallon  as  discussed  below. 

If  the  proposed  sulfur  standard  is 
adopted,  there  would  be  a  greater 
difference  between  the  sulfur  content  of 
highway  diesel  fuel  and  other  distillate 
products  than  presently  exists. i*'  For 
example,  off-highway  diesel  fuel 
currently  has  a  sulfur  content  that  is 
approximately  ten  times  that  of  highway 
diesel.  Under  the  proposed  sulfur 
standard,  off-highway  diesel  fuel  would 
have  a  sulfur  content  over  two  hundred 
times  that  of  highway  diesel  fuel.  This 
could  potentially  make  it  more  difficult 
to  limit  the  sulfur  contamination  of 
highway  diesel  fuel  with  other  distillate 
products  as  the  fuel  travels  through  the 
distribution  system.  As  discussed  in 
section  FV.  standard  industry  practices, 
if  followed  carefully,  should  be  able  to 
virtually  eliminate  the  potential 
contamination.  To  do  so.  however,  is 
expected  to  result  in  slightly  increased 
costs  in  a  few  different  parts  of  the 
distribution  system. 

We  identified  three  segments  in  the 
distribution  system  (pipeline  operators, 
terminal  operators,  and  tank-truck 
operators)  that  might  experience 
increased  costs  due  to  increased 
difficulty  in  limiting  sulfur 
contamination  under  the  proposed 
sulfur  standard.  As  discussed  in  the 
Draft  RIA.  we  estimate  that  the  total 
increase  in  diesel  distribution  costs 
associated  with  adequately  limiting 
sulfur  contamination  under  today's 
proposal  would  be  no  more  than  0.1 
cents  per  gallon  for  the  distribution 
system  as  a  whole.  The  majority  of  this 
increased  cost  is  attributed  to  the 
unavoidable  mixing  of  highway  diesel 
with  other  products  that  occurs  in 
pipeline  shipments.  The  amount  of 
interface  (e.g.,  mixture  of  a  highway 
diesel  batch  and  a  nonroad  diesel  batch] 
that  must  be  dowTigraded  to  a  lower 


"'  Highway  diesel  fuel  currently  must  have  a 
sulfur  content  of  no  more  than  500  ppm  and 
typically  has  an  average  sulfur  content  of  350  ppm. 
Off-highway  diesel  fuel  sulfur  content  is  currently 
unregulated  and  is  approximately  3.500  ppm  on 
average.  The  maximum  allowed  sulfur  content  of 
heating  oil  is  5.000  ppm  The  maximum  allowed 
sulfur  content  of  kerosene  land  |el  fuel)  is  3,000 
ppm 
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prii  (•  pnxiin  t  IS  i'\p»'(:l(Hi  t(i  grciw  with 
a  liiwtT  sulfur  i  <ip  for  lu^liwav  liicst'l, 
resulting;  iii  .i  slik"htlv  iiicrHdst'd  (  nst  f(ir 
pipt^lini'  shipiiifiits   A  sli^^ht  in(  rt-ast-  in 
(iistrihution  custs  is  .ilso  t'xpt'i:tcd  to 
result  <it  tt^rmiii.ils  duf  to  the  dnficipatrd 
iii'fd  for  <i(l(iiti()iial  (lualitv  assuranci" 
tt'sting  <it  vt-rv  low  sulfur  Irvcls   We 
bclifvt'  that,  although  tank-truck 
op»>rat()rs  inav  iintnl  to  mnre  r.arKfullv 
ohstTVc  current  iiidusfrv  practices  used 
to  liniit  pr()(lu(  t  (.oiitaiuination.  this  will 
not  result  in  a  siKnifu  ant  inctHaso  in 
costs. 

VVc  invite  comment  on  thfl  amount  of 
sulfur  contamination  whic:h  mij^ht  be 
expected  from  tMch  segment  of  the 
distribution  system,  the  measures  that 
might  be  taken  to  limit  ccmfamination. 
and  the  co.sts  associated  with  these 
mtiasures.  We  also  retjuest  ( ommeiit  on 
the  level  of  sulfur  contamination  in  the 


distribution  s\stein  that  nught  be 
(  oiisidered  unavoidable  without  the 
imposition  of  <in  undue  burden  on 
diesel  distributors  and  how  this  bears 
on  the  question  of  what  sulfur  level  the 
refiner  would  need  to  meet  at  the 
refinery  gate  (the  compliance  margin)  to 
ensure  that  highway  diesel  fuel  does  not 
exceed  the  proposed  cap  on  sulfur 
content   Please  refer  to  section  IV. E  for 
discussion  of  the  compliance  margin 
that  we  anticipate  refiners  will  need  to 
provide 

The  energy  density  of  diesel  fuel 
would  be  ilecreased  as  a  side  effBt:t  of 
reducing  sulfur  content  to  the  proposed 
l.S  ppm  cap.  Consequently,  to  meet  the 
same  level  of  consumer  demand  an 
increased  volume  of  diesel  fuel  would 
need  to  move  through  the  distribution 
system.  The  cost  of  distributing  this 
increased  volume  of  diesel  fuel  was 


calculated  within  the  model  that  used  to 
evaluate  refining  costs  (see  the  Draft 
RIA).  Spread  over  the  total  volume  of 
diesel  fuel  distributed,  the  additional 
cost  is  estimated  at  0.1  cents  per  gallon, 
VVt>  request  i:oinment  on  this  cost 
estimate. 

E  Ai^rcgcitf  Costs 

Using  current  data  for  the  size  and 
characteristics  of  the  heavy-duty  vehicle 
fleet  and  making  projections  for  the 
hiture,  the  diesel  per-engine,  gasoline 
per-vehicle.  and  per-gallon  fuel  costs 
described  above  can  be  used  to  estimate 
the  total  cost  to  the  nation  for  the 
emission  standards  in  any  year.  Figure 
V  E-1  portrays  the  results  of  these 
projections.'*-  All  capital  costs  have 
been  amortized. 

BtLUNO  cooc  8seo-so-p 


Figure  V.E-1  Total  Annualized  Costs 
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As  can  b*'  seen  from  the  figure,  the 
annual  costs  start  out  at  less  tli.iii  .i 
billion  dollars  in  year  liOOt)  and  itu  rease 
over  the  phase-in  period  to  about  S'~  H 
billion  in  2015   Thereafter,  total 
annualized  costs  are  proje(  ted  to 
continue  increasing  due  to  the  rffei  ts  of 
pro)e<:ted  growth  in  engine  sales  and 
fiiel  consumption  The  Draft  Kl,\ 


proviiies  further  detail  regarding  these 
I  list  prii|e(  tions 

KiJture  (  onsumption  of  todays 
[)roposed  low  sulfur  diesel  fuel  may  be 
influenced  by  a  potential  influx  of 
diesel-powered  cars  and  light  trucks 
into  the  light-duty  fleet   At  the  present 
tune,  virtually  all  cars  and  light  trucks 
being  sold  are  gasoline  fueled.  However, 
the  possibility  exists  that  diesels  will 
be(  ome  more  pre\alent  in  the  car  and 


light-duty  truck  fleet,  since  automotive 
companies  have  announced  their  desire 
to  increase  their  sales  of  diesel  cars  and 
light  trucks.  For  the  Tier  2  rulemaking, 
the  Agency  performed  a  sensitivity 
analysis  using  AD. Little's  "most  likely" 
increased  growth  scenario  of  diesel 
penetration  into  the  light-duty  vehicle 
fleet  which  culminated  in  a  9  percent 
and  24  percent  penetration  of  diesel 
vehicles  in  the  LDV  and  LDT  markets, 


'■*-■  (-inuri-  V  K-I  is  ti.isi'il  .■n  ihi'  .imorti/i'ii  •'nRiin' 
Vphlt  1<>  .lll'l  f\li'l  I  "st^   IS    l''s.  ritM'.l  in  III.'  Dr.ilt  Kl  \ 


\,  lii.il     ,i|  it.il  mvi'sliiiriits,  (jartii.iil.irU  iiT.|icir1rtnl 


for  tut' Is    wiuihi  in  (  lu  pni  ir  tii  nrui  (iunn^  the  inili<il 
M'ctrs  of  thi'  priigrHin 
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respectively,  in  2015  (see  Tier  2  RIA, 
Table  III. A.  13).  Were  this  scenario  to 
play  out,  the  increased  number  of 
diesel-powered  cars  and  light-duty 
trucks  would  increase  the  societal  costs 
(those  costs,  in  total,  paid  by 
consumers)  for  the  proposed  higher 
priced  diesel  fuel  because  more  diesel 
fuel  would  be  consumed.  However, 
were  more  diesel  vehicles  to  penetrate 
the  light-duty  fleet,  less  gasoline  would 
be  consumed  than  was  estimated  in  our 
Tier  2  cost  analysis.  Also,  diesel 
vehicles  tend  to  get  higher  fuel 
economy.  In  the  end,  the  effect  of 
increased  dieselization  of  the  light-duty 
fleet  may  have  little  or  no  impact  on  the 
aggregate  costs  estimated  for  today's 
proposal.  While  we  have  not  fully 
analyzed  this  light-duty  diesel 
penetration  scenario,  we  request 
comment  on  it  and  relevant  data  which 
would  allow  us  to  perform  a  sensitivity 
analysis. 

F.  Cost  Effectiveness 

One  tool  that  can  be  used  to  assess  the 
value  of  new  standards  for  heavy-duty 
vehicles  and  engines  is  cost 
effectiveness,  in  which  the  costs 
incurred  to  reach  the  standards  are 
compared  to  the  mass  of  emission 
reductions.  This  analysis  results  in  the 
calculation  of  a  $/ton  value,  the  purpose 
of  which  is  to  show  that  the  reductions 
from  the  engine  and  fuel  controls  being 
proposed  today  are  cost  effective,  in 
comparison  to  alternative  means  of 
control.  This  analysis  involves  a 
comparison  of  our  program  not  only  to 
past  measures,  but  also  to  other 
potential  future  measures  that  could  be 
implemented.  Both  EPA  and  states  have 
already  adopted  numerous  control 
measures,  and  remaining  measures  tend 
to  be  more  expensive  than  those 
previously  employed.  As  we  and  States 
tend  to  employ  the  most  cost  effective 
available  measures  first,  more  expensive 
ones  must  be  adopted  to  achieve  further 
emission  reductions. 

1.  What  Is  the  Cost  Effectiveness  of  This 
Proposed  Program? 

We  have  calculated  the  cost- 
effectiveness  of  our  proposed  diesel 
engine/gasoline  vehicle/diesel  sulfur 
standards  based  on  two  different 
approaches.  The  first  considers  the  net 
present  value  of  all  costs  incurred  and 
emission  reductions  generated  over  the 
life  of  a  single  vehicle  meeting  our 
proposed  standards.  This  per-vehicle 


approach  focuses  on  the  cost- 
effectiveness  of  the  program  from  the 
point  of  view  of  the  vehicles  and 
engines  which  will  be  used  to  meet  the 
new  requirements.  However,  the  per- 
vehicle  approach  does  not  capture  all  of 
the  costs  or  emission  reductions  from 
our  proposed  diesel  engine/gasoline 
vehicle/diesel  sulfur  program  since  it 
does  not  account  for  the  use  of  low 
sulfur  diesel  fuel  in  current  diesel 
engines.  Therefore,  we  have  also 
calculated  an  30-year  net  present  value 
cost-effectiveness  using  the  net  present 
value  of  costs  and  emission  reductions 
for  all  in-use  vehicles  over  a  30-year 
time  frame.  The  baseline  or  point  of 
comparison  for  this  evaluation  is  the 
previous  set  of  engine,  vehicle,  and 
diesel  sulfur  standards  (in  other  words, 
the  applicable  2004  model  year 
standards). 

As  described  earlier  in  the  discussion 
of  the  cost  of  this  program,  the  cost  of 
complying  with  the  new  standards  will 
decline  over  time  as  manufacturing 
costs  are  reduced  and  amortized  capital 
investments  are  recovered.  To  show  the 
effect  of  declining  cost  in  the  per- 
vehicle  cost-effectiveness  analysis,  we 
have  developed  both  nejir  term  and  long 
term  cost-effectiveness  values.  More 
specifically,  these  correspond  to 
vehicles  sold  in  years  one  and  six  of  the 
vehicle  and  fuel  programs.  Chapter  VI  of 
the  RIA  contains  a  full  description  of 
this  analysis,  and  you  should  look  in 
that  document  for  more  details  of  the 
results  summarized  here. 

The  30-year  net  present  value 
approach  to  calculating  the  cost- 
effectiveness  of  our  program  involves 
the  net  present  value  of  all  nationwide 
emission  reductions  and  costs  for  a  30 
year  period  beginning  with  the  start  of 
the  diesel  fuel  sulfur  program  and 
introduction  of  model  year  2007 
vehicles  and  engines  in  year  2006.  This 
30-year  timeframe  captiu"es  both  the 
early  period  of  the  program  when  very 
few  vehicles  that  meet  our  proposed 
standards  will  be  in  the  fleet,  and  the 
later  period  when  essentially  all 
vehicles  in  the  fleet  will  meet  our 
proposed  standards.  We  have  calculated 
the  30-year  net  present  value  cost- 
effectiveness  using  the  net  present  value 
of  the  nationwide  emission  reductions 
and  costs  for  each  calender  year.  These 
emission  reductions  and  costs  are  given 
for  every  calendar  year  in  the  RIA,  in 
addition  to  details  of  the  methodology 


we  used  to  calculate  the  30-year  net 
present  value  cost-effectiveness. 

Our  per-vehicle  and  30-year  net 
present  value  cost-effectiveness  values 
are  given  in  Tables  V.F-1  and  V.F-2. 
Table  V.F-1  summarizes  the  per- 
vehicle,  net  present  value  lifetime  costs, 
NMHC  +  NOx  and  PM  emission 
reductions,  and  resulting  cost- 
effectiveness  results  for  our  proposed 
diesel  engine/gasoline  vehicle/diesel 
sulfur  standards  using  sales  weighted 
averages  of  the  costs  (both  near  term  and 
long  term)  and  emission  reductions  of 
the  various  vehicle  and  engine  classes 
affected.  Table  V.F-2  provides  the  same 
information  from  the  program  30-year 
net  present  value  perspective.  It 
includes  the  net  present  value  of  the  30 
year  stream  of  vehicle  and  fuel  costs, 
NMHC  -t-  NOx  and  PM  emission 
reductions,  and  the  resulting  30-year  net 
present  value  cost-effectiveness.  Diesel 
fuel  costs  applicable  to  diesel  engines 
have  been  divided  equally  between  the 
adsorber  and  trap,  since  low  sulfur 
diesel  is  intended  to  enable  all 
technologies  to  meet  our  proposed 
standards.  In  addition,  since  the  trap 
produces  reductions  in  both  PM  and 
hydrocarbons,  we  have  divided  the  total 
trap  costs  equally  between  compliance 
with  the  proposed  PM  standard  and 
compliance  with  the  proposed  NMHC 
standard. 

Tables  V.F-1  and  V^F-2  also  display 
cost-effectiveness  values  based  on  two 
approaches  to  account  for  the 
reductions  in  SO2  emissions  associated 
with  the  reduction  in  diesel  fuel  sulfur. 
While  these  reductions  are  not  central  to 
the  program  and  are  therefore  not 
displayed  with  their  own  cost- 
effectiveness,  they  do  represent  real 
emission  reductions  due  to  our  program. 
The  first  set  of  cost-effectiveness 
numbers  in  the  tables  simply  ignores 
these  reductions  and  bases  the  cost- 
effectiveness  on  only  the  emission 
reductions  from  our  proposed  program. 
The  second  set  accounts  for  these 
ancillary  reductions  by  crediting  some 
of  the  cost  of  the  program  to  SO;.  The 
amount  of  cost  allocated  to  SO:  is  based 
on  the  cost-effectiveness  of  SO; 
emission  reductions  that  could  be 
obtained  from  alternative,  potential 
future  EPA  programs.  The  SO:  credit 
was  applied  only  to  the  PM  calculation, 
since  SO2  reductions  are  primarily  a 
means  to  reduce  ambient  PM 
concentrations. 
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Table  V.F-1.— Peh-Engine  Cost  Effectiveness  of  the  Proposed  Standards  for  2007  and  Later  MY  Vehicles 


Pollutants 


Near-term  costs" 
NOx+NMHC 
PM 

Long-term  costs 
NOx+NMHC 
PM  


Discounted 

lifetime 

vehicle  & 

fuel  costs 


Discounted 

lifetime 

emission 

reductions 

(tons) 


Discounted 
lifetime  cost 

effective- 
ness per  ton 


Discounted 
lifetime  cost 

effective- 
ness per  ton 
with  SO; 
credit  ■' 


S1535 
872 

1121 
652 


0  8838 
0  0672 

0  8838 
0  0672 


S1.736 
12.977 

1.268 
9,704 


SI. 736 
6.338 

1.268 
3.065 


-S446  credited  to  S0>  (at  $4800/ton)  for  PM  cost  effectiveness 

"As  descnbed  above,  per-enoine  cost  effectiveness  does  not  include  any  costs  or  benefits  from  the  existing,  pre-control,  fleet  of  vehicles  that 
would  use  the  low  sulfur  diesel  fuel  proposed  in  this  document 

Table  V.F-2.— 30-year  Net  Present  Value-  Cost  Effectiveness  of  the  Standards 


30-year 
n  p  V  en- 
gine, vehi- 
cle. &  fuel 
costs  (In  bil- 
lions) 


30-year 
n  p  V   reduc- 
tion (tons) 
(in  millions) 


30-year 

n  p,v  cost 

eftective- 

r>ess  per  ton 


30-year 
n  p,v  cost 
effective- 
ness per  ton 
with  SO: 
credit  *' 


NOv 
Pfvl 


NMHC 


S28  9 
88 


189 
0  79 


SI. 531 
1 1 .248 


$1,531 
1.850 


"This  cost  effectiveness  methodology  reflects  the  total  fuel  costs  incurred  in  the  early  years  of  the  program  when  the  fleet  is  transitioning  from 
pre-control  to  post-control  diesel  vehicles  In  2007  <r10°o  of  highway  diesel  fuel  is  anticipated  to  be  consumed  by  2007  MY  vehicles  By  2012  this 
increases  to  >50°o  for  2007  and  later  MY  vehicles 

"$7  4  billion  credited  to  SO   (at  S4800/ton) 


2  (inmpan.son  With  Othor  Mcaii.s  nf 
R()(^ll(;in^  Kmi.s.sion.s 

In  cnnipciri.sDii  with  other  mobile 
source  control  pro^r.inis.  we  helieve  that 
our  progr.ini  represents  a  cost  effective 
strategy  for  generating  suhstantial  N()\. 
NMHC:.  and  I'M  reductions.  This  can  he 
seen  bv  c:oinparnig  the  cost  effectiveness 
of  today's  program  with  a  number  of 
mobile  source  stanilards  that  KF'A  has 
adopted  in  the  p.ist.  Table  V  F- i 
summarizes  the  cost  effectiveness  of 
several  past  KP,\  actions  for  N()\.+ 
NMHC;.  Table  V  I''-4  siiinmari/es  the 
cost  effectiveness  of  several  past  KFA 
actions  for  PM 

Table  V,F-3.— Cost  Effectiveness 
OF  Previous  Mobile  Source  Pro- 
grams for  NOx+NMHC 


Table  V.F-4. — Cost  Effectiveness 
OF  Previous  Mobile  Source  Pro- 
grams for  PM 


Program 


Marine  CI  engines  

1996  urban  bus 

Urban  bus  retrofit; rebuild 

1994  highway  HD  diesel 


S/ton 


511-3.797 

12000-19,200 

29,600 

20.450-23.940 


Program 

S/ton 

Tier  2  vehicle/gasoline  sul- 

fur                             

1.311-2.211 

2004  Highway  HD  diesel  .. 

207-405 

Nonroad  diesel  engine     ,_ 

416-660 

Tier  1  vehicle      

2.010-2732 

nlev                       

1  888 

Marine  Sl  engines     „ 

1  146-1.806 

Onboard  diagnostics    

2  263 

Manne  CI  engines    

23-172 

Note — costs  ad(usted  to  1998  dollars. 


Note  —costs  adjusted  to  1998  dollars 

We  can  see  from  these  tables  that  the 
cost  effectiveness  of  our  proposed  diesel 
engine/gasoline  vehicle/diesel  sulfur 
standards  falls  within  the  range  of  these 
other  programs  for  both  N()^-^NMH(: 
and  PN1  Our  proposed  program 
overlaps  the  rangi-  of  the  recinitly 
promulgated  standards  for  Tier  2  light- 
diitv  vehicles  and  gasoline  sulfur  shown 
in  T.ibie  \'  F-:i   Our  proposed  program 
also  overlaps  the  cost-efft^ctiveness  of 
past  programs  for  PM.  it  is  true  that 
some  previous  programs  have  been 
more  cost  efficient  than  the  program  we 
are  proposing  todav.  However,  it  should 
be  expected  that  the  next  generation  of 
standards  will  be  more  expensive  than 
the  last,  since  the  least  costlv  means  for 
reducing  emissions  is  generally  pursued 
first 

In  evaluating  the  cost  effectiveness  of 
our  proposed  diesel  engine/gasoline 
vehicle/diesel  sulfur  program,  we  also 
considered  whether  our  proposal  is  cost 


effective  in  comparison  with  possible 
stationary  source  controls.  In  the 
conte.xt  of  the  Agency's  rulemaking 
which  would  have  revised  the  ozone 
and  PM  NAAQS.'-"  the  Agency 
compiled  a  list  of  additional  known 
technologies  that  could  be  considered  in 
devising  new  emission  reductions 
strategies.'^-*  Through  this  broad  review, 
over  50  technologies  were  identified 
that  could  reduce  N(Jx.  VOC.  or  PM. 
The  cost  effectiveness  of  these 
technologies  avera;^ed  approximatelv 
S5,000/ton  for  VOC,  Sl3,000/ton  for 
NOx.  and  S40,000/ton  for  PM.  Although 
a  SlO.OOO/ton  limit  was  actually  used  in 
the  air  qualitv  analysis  presented  in  the 
NAAQS  revisions  rule,  these  values 
clearly  indicate  that,  not  only  are  future 
(^mission  control  strategies  likelv  to  be 
more  expensive  (less  cost  effective)  than 
past  strategies,  but  the  cost  effectiveness 
of  our  proposed  program  falls  well 


' '  Ihis  rul>'in,ik.int;  v\.(s  ri'iii.iiHli'il  liv  tlif  IM; 
(  in  ml  ( ,mir1  '.n  Md\   H    I'lM'l   HnHc\  it,  the 
.iii.iKscs  I  riinpli'ti'd  111  sup[inrt  nf  thai  ruleiiuiking 
.irr  sfill  rt'lrv.int,  siru  c  lh*'\  wrri'  ilfsi^ni'd  In 
iiu  I'stiudlf  ihi'  (  I  isl  rffi'i  livi'iu'ss  of  d  «  itii'  \  nnrlv 
if  (inlciiliiil  tiiturc  I'misMiiii  ((■nlrol  NlralcKii-s 

'■■'■'    Ki'Kulitlnr\  Impact  .^nalvM^s  fcir  Ihr 
f'.irtu  lilali-  MaltiT  and  Oznnc  Nalicmal  .XmliiiMit  .Mr 
QualilN  .M.iiuliinls  and  I'mposril  R(■^lonal  Hazi' 
Riiliv     .^ppl'ndl\  H.  ■'Siimmarv  (if  (oiilrul  iiu'asiiri's 
in  llii'  t'M,  rcgjiinal  haze,  and  ozuiif  partial 
.itlamnifnl  .inalvscs,'   InniivaliM'  Slralo^irs  ami 
K(  (iniimii^  (iriiiip.  Office  nl  .-Xir  Qnalilv  I'laiiniiik; 
and  Standards.  I    ,S   Kn\  ininniental  I'mti-i  ticm 
Agency.  Re.st»arc  ti  rn.innli'  I'arL.  N(,.  IiiU  17,  mtr 


below  (he  average  of  those  choices,  and 
is  near  the  lower  end  of  the  range  of 
potential  future  strategies. 

In  summary,  we  believe  that  the 
weight  of  the  evidence  from  alternative 
means  of  providing  substantial 
NOx+NMHC  and  PM  emission 
reductions  indicates  that  our  proposed 
diesel  engine/gasoline  vehicle/diesel 
sulfur  program  is  cost  effective.  We 
believe  this  is  true  from  the  perspective 
of  other  mobile  source  control  programs 
and  from  the  perspective  of  other 
stationary  source  technologies  that 
might  be  considered.  We  request 
comment  on  the  cost-effectiveness  of 
this  program. 

G.  Does  the  Value  of  the  Benefits 
Outweigh  the  Cost  of  the  Proposed 
Standards? 

In  addition  to  cost-effectiveness, 
further  insight  regarding  the  merits  of 
the  standards  can  be  provided  by 
benefit-cost  analysis.  The  purpose  of 
this  section  is  to  propose  the  methods 
to  be  used  in  conducting  an  analysis  of 
the  economic  benefits  of  the  final  rule 
for  heavy-duty  vehicles  and  diesel  fuel, 
and  to  discuss  the  potential  for 
economic  benefits  associated  with  the 
rule.  While  the  quantification  of  the 
benefits  will  not  be  available  until  the 
final  rule,  it  is  our  belief  that,  based  on 
the  similarity  between  today's  proposed 
rule  and  Tier  2/gasoline  sulfur  rule  in 
terms  of  the  costs  per  ton  of  emissions 
reduced  and  types  of  health  and  welfare 
benefits  expected,  the  health  and 
welfare  benefits  would  substantially 
outweigh  the  costs. 

1 .  What  Is  the  Purpose  of  This  Benefit- 
Cost  Comparison? 

Benefit-cost  analysis  (BCA)  is  a  useful 
tool  for  evaluating  the  economic  merits 
of  proposed  changes  in  environmental 
programs  and  policies.  In  its  traditional 
application,  BCA  estimates  the 
economic  "efficiency"  of  proposed 
changes  in  public  policy  by  organizing 
the  various  expected  consequences  and 
representing  those  changes  in  terms  of 
dollars.  Expressing  the  effects  of  these 
policy  changes  in  dollar  terms  provides 
a  common  basis  for  measuring  and 
comparing  these  various  effects. 
Because  improvement  in  economic 
efficiency  is  typically  defined  to  mean 
maximization  of  totaJ  wealth  spread 
among  all  members  of  society, 
traditional  BCA  must  be  supplemented 
with  other  analyses  in  order  to  gain  a 
full  appreciation  of  the  potential  merits 
of  new  policies  and  programs.  These 
other  analyses  may  include  such  things 
as  examinations  of  legal  and 
institutional  constraints  and  effects; 
engineering  analyses  of  technology 


feasibility,  performance  and  cost:  or 
assessment  of  the  air  quality  need. 

In  addition  to  the  economic  efficiency 
focus  of  most  BCAs,  the  technique  is 
also  limited  in  its  ability  to  project 
future  economic  conseque^ices  of 
alternative  policies  in  a  definitive  way. 
Critical  limitations  on  the  availability, 
validity,  or  reliability  of  data; 
limitations  in  the  scope  and  capabilities 
of  environmental  and  economic  effect 
models;  and  controversies  and 
uncertainties  surrounding  key 
underlying  scientific  and  economic 
literature  all  contribute  to  an  inability  to 
estimate  the  economic  effects  of 
environmental  policy  changes  in  exact 
and  unambiguous  terms.  Under  these 
circumstances,  we  consider  it  most 
appropriate  to  view  BCA  as  a  tool  to 
inform,  but  not  dictate,  regulatory 
decisions  such  as  the  ones  reflected  in 
today's  proposed  rule. 

Despite  the  limitations  inherent  in 
BCA  of  environmental  programs,  we 
consider  it  useful  to  analyze  the 
potential  benefits  of  today's  proposed 
action  both  in  terms  of  physical  changes 
in  human  health  and  welfare  and 
environmental  change,  and  in  terms  of 
the  estimated  economic  value  of  those 
physical  changes. 

2.  What  Is  Our  Overall  Approach  to  the 
Benefit-Cost  Analysis? 

The  basic  question  we  will  seek  to 
answer  in  the  BCA  is:  "What  are  the  net 
yearly  economic  benefits  to  society  of 
the  reduction  in  air  pollutant  emissions 
likely  to  be  achieved  by  the  proposed 
rule  for  heavy-duty  vehicles  and  diesel 
fuel?"  In  designing  an  analysis  to 
answer  this  question,  we  will  model  the 
benefits  in  a  futiire  year  (2030)  that  is 
representative  of  full-implementation  of 
the  program.  We  will  also  adopt  an 
analytical  structure  and  sequence 
similar  to  that  of  the  benefit  analysis  for 
the  Tier  2/gasoline  sulfur  rulemaking 
and  used  for  the  "section  812 
studies"  ^•'^  to  estimate  the  total  benefits 
and  costs  of  the  entire  Clean  Air  Act. 
Moreover,  we  will  use  many  of  the  same 
models  and  assumptions  actually  used 
in  the  section  812  studies,  and  other 
Regulatory  Impact  Analyses  (RlA's) 
prepared  by  the  Office  of  Air  and 
Radiation.  By  adopting  the  major  design 
elements,  models,  and  assumptions 
developed  for  the  section  812  studies 
and  other  RIA's.  we  will  largely  rely  on 


'<5Thp  ■■section  812  studies'^  refers  to  (1)  US 
EP,'\,  Report  to  Congress:  The  Benefits  and  Costs  of 
the  Clean  Air  Act.  1970  to  1990,  October  1997  (also 
known  as  the  "section  812  Retrospective):  and  (2) 
the  first  in  the  ongoing  series  of  prospective  studies 
estimating  the  total  costs  and  benefits  of  the  Clean 
Air  Act  (see  EPA  report  number:  EPA^lO-R-99- 
001 .  November  1999). 


methods  which  have  already  received 
extensive  review  by  the  independent 
Science  Advisorv-  Board  (SAB),  by  the 
public,  emd  by  other  federal  agencies.  In 
addition  to  the  2030  analysis,  we  plan 
to  provide  further  characterization  of 
the  benefits  for  the  interim  period 
between  2007  and  2030. 

3.  What  Are  the  Significant  Limitations 
of  the  Benefit-Cost  Analysis? 

Every  BCA  examining  the  potential 
effects  of  a  change  in  environmental 
protection  requirements  is  limited  to 
some  extent  by  data  gaps,  limitations  in 
model  capabilities  (such  as  geographic 
coverage),  and  uncertainties  in  the 
underlying  scientific  and  economic 
studies  used  to  configure  the  benefit  and 
cost  models.  Deficiencies  in  the 
scientific  literature  often  result  in  the 
inability  to  estimate  changes  in  health 
and  environmental  effects,  such  as 
potential  increases  in  premature 
mortality  associated  with  increased 
exposure  to  carbon  monoxide. 
Deficiencies  in  the  economics  literature 
often  result  in  the  inability  to  assign 
economic  values  even  to  those  health 
and  environmental  outcomes  which  can 
be  quantified,  such  as  changes  in 
visibility  in  residential  areas.  While 
these  general  uncertainties  in  the 
underlying  scientific  and  economics 
literatures  will  be  discussed  in  detail  in 
the  RIA  for  the  final  action,  the  key 
uncertainties  are: 

•  The  exclusion  of  potentially 
significant  benefit  categories  (e.g., 
health  and  ecological  benefits  of 
incidentally  controlled  hazardous  air 
pollutants), 

•  Errors  in  measurement  and 
projection  for  variables  such  as 
population  growth, 

•  Variability  in  the  estimated 
relationships  of  health  and  welfare 
effects  to  changes  in  pollutant 
concentrations. 

In  addition  to  these  uncertainties  and 
shortcomings  which  per\'ade  all 
analyses  of  criteria  air  pollutant  control 
programs,  a  number  of  limitations  apply 
specifically  to  a  BCA.  Though  we  will 
use  the  best  data  and  models  available, 
we  will  likely  be  required  to  adopt  a 
number  of  simplifying  assumptions  and 
to  use  data  sets  which,  while  reasonably 
close,  will  not  match  precisely  the 
conditions  and  effects  expected  to  result 
from  implementation  of  the  standards. 
For  example,  to  estimate  the  effects  of 
the  program  at  full  implementation  we 
will  need  to  project  vehicle  miles 
traveled  and  populations  in  the  year 
2030.  These  assumptions  may  play  a 
significant  role  in  determining  the 
magnitude  of  the  benefits  estimate.  In 
addition,  the  emissions  data  sets  which 
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will  be  used  for  the  aiwlvsis  inav  not 
antu:ipat»>  thf  t'ini.ssions  nniuctions 
realized  hv  othtir  fiitiin-  ac  tions  and  hv 
«xptH:tfid  nf^ar-fiitiin' control  pro^ram.s 
For  t!xaniplt',  it  is  possihli^  that  th»' 
proposed  heavv-diitv  vehii  It;  and  dinsel 
fiu'l  sulfur  standards  will  not  b«  the 
^overnin^  v('hi<  it-  fMnissions  standards 
in  2030   In  the  years  before  2i)M).  the 
b»"nefits  from  the  proposecl  rule  for 
heavv-dufv  vehicles  and  diesel  fuel  will 
be  less  than  in  2030  be<:ause  the  heavy 
duty  fleet  will  not  be  fully  pha.sed  in. 

The  key  limitations  and  uncertainties 
unique  to  the  BC.A  of  the  final  rule, 
therefore,  will  incdude: 

•  Unct'rtainties  in  the  estimation  of 
future  year  emi.ssions  inventories  and 
air  quality. 

•  Unc:ertainties  associated  with  the 
extrapolation  of  air  quality  monitoring 
data  to  som^^  unmonitored  areas 
recjuired  to  better  capture  the  effec:ts  of 
the  standards  on  affecteii  populations, 
and 

•  Uncertainties  associated  with  the 
effect  of  potential  future  actums  to  limit 
emissions. 

Despite  these  uncertainties,  we 
believe  the  BC.A  will  provide  a 
reasonable  indication  of  the  expf«:te<l 
economic  benefits  of  the  propostul  rule 
for  heavy-duty  vehicles  and  die.sel  fuel 
in  2030  under  one  set  of  assumptions 
This  is  bec:ause  the  analysis  will  focus 
on  estimating  the  economic  eff(K:ts  of 
the  fhan^rs  in  air  iiuality  conditions 
expected  to  r«tsult  from  today's 
prfiposed  action,  rather  than  focusing  on 
developing  a  precise  prediction  of  the 
iilisolutt'  levels  of  air  quality  likely  to 
prevail  in  2030   An  analysis  focusing  on 
the  changtts  in  air  (piality  can  give 
useful  insights  into  the  likely  economic 
effects  of  emission  reductions  of  the 
magnitude  expected  to  result  from 
today's  proposed  rule 

4  How  Will  the  Benefit-Cost  Analysis 
(Change  From  the  Tier  2  Benefit-C^ost 
Analysis'" 

We  will  evaluate  the  ecoiiomu  s  and 
scientific  literature  prior  to  condurtiiig 
th(?  benefit-cost  an<ilysis  for  the  fin.d 
rule.  Our  final  benefit-cost  methodology 
will  reflect  the  most  up  to  d.ite  s»'t  of 
health  and  welfare  effects  and  the  most 
current  economic  valuation  methods.  In 
addition,  we  will  use  updated  (Miiission 
inventories.  We  will  also  fie  evaluating 
the  air  quality  models  used  to  predict 
changes  in  future  air  (juality  for  use  in 
the  benefits  analysis. 

5.  How  Will  We  Perform  the  Benefit- 
Cost  Analysis? 

The  analytical  sequence  begins  with  a 
projection  of  the  mix  of  technologies 
likely  to  be  deployed  to  comply  with  the 


new  standards,  and  the  costs  incurred 
and  emissions  reductions  achieved  by 
these  changes  in  technology.  The 
proposed  rule  for  heavy-duty  vehicles 
and  diesel  fuel  has  various  cost  and 
emission  related  components.  These 
components  would  begin  at  various 
times  and  in  some  cases  would  phase  in 
over  time  This  means  that  during  the 
early  years  of  the  program  there  would 
not  be  a  consistent  match  between  cost 
and  benefits.  This  is  especially  true  for 
the  vehicle  control  portions  of  the 
program,  where  the  full  vehicle  cost 
would  be  incurred  at  the  time  of  vehicle 
purchase,  while  the  cost  for  low  sulfur 
diesel  fuel  along  with  the  emission 
reductions  and  benefits  would  occur 
throughout  the  lifetime  of  the  vehic;le. 

To  develop  a  benefit-cost  number  that 
IS  representative  of  a  fleet  of  heavy-duty 
vt^hides.  we  need  to  have  a  stable  set  of 
(.ost  and  emission  reductions  to  use 
This  means  using  a  future  year  where 
the  fleet  is  fully  turned  over  and  there 
IS  a  consistent  annual  cost  and  annual 
emission  reduction.  For  the  proposed 
rule  for  heavy-duty  vehicles  and  diesel 
fuel,  this  stability  would  not  occur  until 
well  into  the  future.  For  this  analysis, 
we  selected  the  year  2030  The  resulting 
analysis  will  represent  a  snapshot  of 
benefits  and  costs  in  a  future  year  in 
which  the  heavy-duty  fleet  consists 
almost  entirely  of  heavy-duty  vehicles 
meeting  the  proposed  standards  As 
such,  it  depicts  the  maximum  emission 
reductions  (and  resultant  benefits)  and 
among  the  lowest  exists  that  would  be 
achieved  in  any  one  year  bv  the  program 
on  a  "per  mile"  basis.  (Note,  however, 
that  net  benefits  would  continue  to  grow- 
over  time  beyond  those  resulting  from 
this  analysis,  because  of  growth  in 
population  and  vehicle  miles  traveled  ) 
Thus,  based  on  the  long-term  costs  for 
a  fully  turned  over  fleet,  the  resulting 
benefit-(,ost  ratio  will  be  close  to  its 
maximum  point  (for  those  benefits 
which  we  have  been  able  to  value). 

To  present  a  BCA,  we  are  designing 
the  cost  estimate  to  reflect  conditions  in 
the  same  year  as  the  benefit  valuation, 
(iosts.  therefore,  will  be  developed  for 
the  year  2030  fleet.  For  this  purpose  we 
will  use  the  long  term  cost  once  the 
( .ipilal  (Cists  have  been  recovered  and 
the  manufacturing  learning  curve 
reductions  have  been  realized,  since  this 
will  be  the  case  in  2030. 

We  will  also  make  adjustments  in  the 
costs  to  account  for  the  fac:t  that  there 
is  a  time  difference  between  when  some 
of  the  costs  are  expended  and  when  the 
benefits  are  realized  The  vehicle  costs 
are  expended  when  the  vehicle  is  sold, 
while  the  fuel  related  costs  and  the 
benefits  are  distributed  over  the  life  of 
the  vehicle.  We  will  resolve  this 


difference  by  using  costs  distributed 
over  time  such  that  there  is  a  constant 
cost  per  ton  of  emissions  reduction  and 
such  that  the  net  present  value  of  these 
distributed  costs  corresponds  to  the  net 
present  value  of  the  actual  costs. 

The  resulting  adjusted  costs  will  be 
somewhat  greater  than  the  expected 
actual  annual  cost  of  the  program, 
reflecting  the  time  value  adjustment. 
Thus,  the  costs  will  not  represent 
expected  actual  annual  costs  for  2030. 
Rather,  they  will  represent  an 
approximation  of  the  steady-state  cost 
per  ton  that  would  likely  prevail  in  that 
time  period  The  benefit  cost  ratio  for 
the  earlier  years  of  the  program  would 
be  expected  to  be  lower  than  that  based 
on  these  costs,  since  the  per-vehicle 
costs  are  larger  in  the  early  years  of  the 
program  while  the  benefits  are  smaller. 

In  order  to  estimate  the  changes  in  air 
quality  conditions  which  would  result 
from  these  emissions  reductions,  we 
will  develop  two  separate,  year  2030 
emissions  inventories  to  be  used  as 
inputs  to  the  air  quality  models.  The 
first,  baseline  inventory,  will  reflect  the 
best  available  approximation  of  the 
county-by-county  emissions  for  NOx. 
vex;,  and  SO:  expected  to  prevail  in  the 
year  2030  in  the  absence  of  the 
standards.  To  generate  the  second, 
control  case  inventory,  we  will  first 
estimate  the  change  in  vehicle 
emissions,  by  pollutant  and  by  county, 
expected  to  be  achieved  by  the  2030 
control  scenario  described  above.  We 
will  then  take  the  baseline  emissions 
inventory  and  subtract  the  estimated 
reduction  for  each  county-pollutant 
combination  to  generate  the  second, 
control  c:ase  emissions  inventory.  Taken 
together,  the  two  resulting  emissions 
inventories  will  reflect  two  alternative 
states  of  the  world  and  the  differences 
between  them  will  represent  our  best 
estimate  of  the  reductions  in  emissions 
which  would  result  from  our  control 
scenario. 

With  these  two  emissions  inventories 
in  hand,  the  next  step  will  be  to  "map" 
the  county-by-county  and  pollutant-by- 
pollutant  emission  estimates  to  the 
input  grid  cells  of  appropriately  selected 
air  quality  and  deposition  models.  One 
such  model,  called  the  Urban  Airshed 
Model  (LIAM),  is  designed  to  estimate 
the  tropospheric  ozone  concentrations 
resulting  from  a  specific  inventory  of 
emissions  of  ozone  precursor  pollutants, 
particularly  NO\  and  NMHC.  Another 
model,  called  the  Climatological 
Regional  Dispersion  Model  Source- 
Receptor  Matrix  model  (S-R  Matrix),  is 
designed  to  estimate  the  changes  in 
ambient  particulate  matter  and  visibility 
which  would  result  from  a  specific  set 
of  changes  in  emissions  of  primary 


particulate  matter  and  secondary' 
particulate  matter  precursors,  such  as 
SO:,  NOx,  and  NMHC.  Also,  nitrogen 
loadings  to  watersheds  can  be  estimated 
using  factors  derived  from  previous 
modeling  from  the  Regional  Acid 
Deposition  Model  (RADM).  By  running 
both  the  baseline  and  control  case 
emissions  inventories  through  models 
such  as  these,  we  will  be  able  to 
estimate  the  expected  2030  air  quality 
conditions  and  the  changes  in  air 
quality  conditions  which  would  result 
from  the  emissions  reductions  expected 
to  be  achieved  by  the  proposed  rule  for 
heavy-duty  vehicles  and  diesel  fuel. 
After  developing  these  two  sets  of 
year  2030  air  quality  profiles,  we  will 
use  the  same  health  and  environmental 
effect  models  used  in  the  section  812 
studies  to  calculate  the  differences  in 
human  health  and  environmental 
outcomes  projected  to  occur  with  and 
without  the  proposed  standards. 
Specifically,  we  will  use  the  Criteria  Air 
Pollutant  Modeling  System  (CAPMS)  to 
estimate  changes  in  human  health 
outcomes,  and  the  Agricultural 
Simulation  Model  (AGSIM)  to  estimate 
changes  in  yields  of  a  selected  few 
agricultural  crops.  In  addition,  the 
impacts  of  reduced  visibility 
impairment  and  estimates  of  the  effect 
of  changes  in  nitrogen  deposition  to  a 
selection  of  sensitive  estuaries  will  be 
estimated  using  slightly  modified 
versions  of  the  methods  used  in  the 
section  812  studies.  At  proposal,  we 
expect  that  several  air  quality-related 
health  and  environmental  benefits, 
however,  will  not  be  able  to  be 
calculated  for  the  BCA  of  today's 
proposed  standards.  Changes  in  human 


health  and  environmental  effects  due  to 
changes  in  ambient  concentrations  of 
carbon  monoxide  (CO),  gaseous  sulfur 
dioxide  (SO;),  gaseous  nitrogen  dioxide 
(NO:),  and  hazardous  air  pollutants  will 
likely  not  be  included.  In  addition, 
some  health  and  environmental  benefits 
from  changes  in  ozone  and  PM  may  not 
be  included  in  our  analysis  (i.e.. 
commercial  forestry'  benefits).  However, 
if  our  review  of  the  economics  and 
scientific  literature  reveals  new 
information  that  will  allow  us  to 
quantify  these  effects,  they  will  be 
considered  for  inclusion  in  the  estimate 
of  total  benefits  for  the  final  rule.  Table 
IV-X  lists  the  set  of  effects  that  we 
expect  to  be  able  to  quantify  for  the  BCA 
of  the  final  rule,  along  with  those  effects 
which  are  known  to  exist,  but  that  are 
currently  unquantifiable. 

To  characterize  the  total  economic 
value  of  the  reductions  in  adverse 
effects  achieved  across  the  lower  48 
states,  we  plan  to  use  the  same  set  of 
economic  valuation  coefficients  and 
models  used  in  the  section  812  studies 
and  the  Tier  2  benefits  analysis,  as 
approved  by  the  SAB.  The  set  of 
coefficients  and  their  sources  are  listed 
in  the  final  Tier  2  RIA.  However,  any 
new  methods  uncovered  in  our 
evaluation  of  the  economic  and 
scientific  literature  may  be  incorporated 
into  our  final  analysis.  The  net 
monetary  benefits  of  the  proposed  rule 
for  heavy-duty  vehicles  and  diesel  fuel 
will  then  be  calculated  by  subfracting 
the  estimated  costs  of  compliance  from 
the  estimated  monetary'  benefits  of  the 
reductions  in  adverse  health  and 
environmental  effects. 


The  last  step  of  the  analysis  will  be  to 
characterize  the  uncertainty 
surrounding  our  estimate  of  benefits. 
Again,  we  will  follow  the 
recommendations  of  the  SAB  for  the 
presentation  of  uncertainty.  They 
recommend  that  a  primary'  estimate 
should  be  presented  along  with  a 
description  of  the  uncertainty  associated 
with  each  endpoint. 

Therefore,  for  the  final  rule  for  heav'V'- 
duty  vehicles  and  diesel  fuel,  the  benefit 
analysis  will  adopt  an  approach  similar 
to  the  section  812  study  and  the  final 
Tier  2/gasoline  sulfur  benefit-cost 
analysis.  Our  analysis  will  first  present 
our  estimate  for  a  primary-  set  of  benefit 
endpoints  followed  by  a  presentation  of 
"alternative  calculations "  of  key  health 
and  welfare  endpoints  to  characterize 
the  uncertainty  in  this  primary  set. 
However,  the  adoption  of  a  value  for  the 
projected  reduction  in  the  risk  of 
premature  mortality  is  the  subject  of 
continuing  discussion  w-ithin  the 
economic  and  public  policy  analysis 
community  within  and  outside  the 
Administration.  In  response  to  the 
sensitivity  on  this  issue,  we  will  provide 
estimates  reflecting  two  alternative 
approaches.  The  first  approach — 
supported  by  some  in  the  above 
community  and  preferred  by  EPA — uses 
a  Value  of  a  Statistical  Life  (V'SL) 
approach  developed  for  the  Clean  Air 
Act  section  812  benefit-cost  studies. 
This  VSL  estimate  of  S5.9  million 
(1997S)  was  derived  from  a  set  of  26 
studies  identified  by  EPA  using  criteria 
established  in  Viscusi  (1992).  as  those 
most  appropriate  for  environmental 
policy  analysis  applications. 


Table  V.G-1  .—Human  Health  and  Welfare  Effects  of  Pollutants  Affected  by  the  Proposed  Heavy-duty 

Vehicle  Rule 


Pollutant 


Quantified  and  monetized  effects 


Alternative  quantified  and/or  monetized 
effects 


Unquantified  effects 


Ozone  Health 


Ozone  Welfare 


PM  Health 


Minor  restricted  activity  days/acute  res- 
piratory symptoms;  Hospital  admis- 
sions— respiratory  and  cardio- 
vascular. Emergency  room  visits  for 
asthma 


Decreased  worker  productivity;  De- 
creased yields  tor  commercial  crops. 

Premature  mortality;  Bronchitis — 
chronic  and  acute;  Hospital  admis- 
sions— respiratory  and  cardio- 
vascular; Emergency  room  visits  for 
asthma;  Lower  and  upper  respiratory 
Illness;  Shortness  of  breath;  Minor 
restricted  activity  days/acute  res- 
piratory symptoms;  Work  loss  days. 


Premature  mortality.  -  Increased  airway 
responsiveness  to  stimuli.  Inflamma- 
tion in  the  lung;  Chronic  respiratory 
damage.  Premature  aging  of  the 
lungs.  Acute  inflammation  and  res- 
piratory cell  damage;  Increased  sus- 
ceptibility to  respMratory  infection 
Non-asthma  respiratory  emergency 
room  visits 

Decreased  yields  for  commercial  for- 
ests; Decreased  yields  for  fruits  and 
vegetables 

Infant  mortality;  Low  birth  weight 
Changes  in  pulmonary  function 
Chronic  respiratory  diseases  other 
than  chronic  bronchitis;  Morpho- 
logical changes.  Altered  host  de- 
fense mechanisms:  Cancer:  Non- 
asthma  respiratory  emergency  room 
visits 
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Table  V.G-1.— Human  Health  and  Welfare  Effects  of  Pollutants  Affected  by  the  Proposed  Heavy-duty 

Vehicle  Rule — Continued 


Pollutant 


PM  Welfare 


Quantified  and  monetized  effects 


-+- 


Alternative  quantified  and/or  monetized 
effects 


Unquantified  effects 


Visibility    in    California.    Southwestern, 
and  Southeastern  Class  I  areas 


Nitrogen  and  Sulfate 
Deposition  Wel- 
fare 


CO  Health 


HAPS  Health 


HAPS  Welfare 


Visibility  in  Norlheastem.  North- 
western and  Midwestern  Class  I 
areas.  Household  soiling 

Costs  of  nitrogen  controls  to  reduce 
eutrophication  in  selected  eastern 
estuanes 


Impacts  of  acidic  sulfate  and  nitrate 
deposition  on  commercial  forests: 
Impacts  of  acidic  deposition  to  com- 
mercial freshwater  fishing,  Impacts 
of  acidic  deposition  in  terrestnal  eco- 
systems. Impacts  of  nitrogen  deposi- 
tion on  commercial  fishing,  agn- 
culture.  and  forests;  Impacts  of  nitro- 
gen deposition  on  recreation  in  estu- 
anne  ecosystems.  Reduced  exist- 
ence values  for  currently  healthy 
ecosystems 

Premature  nrorlality;  -  Behavioral  ef- 
fects: Hospital  admissions — res- 
piratory, cardiovascular,  and  other: 
Other  cardiovascular  effects.  Devel- 
opmental effects.  Decreased  time  to 
onset  of  angina 

Cancer  (benzene.  1.3-butadiene.  form- 
aldehyde, acetaldehyde).  Anemia 
(benzene)  Disruption  of  production 
of  blood  components  (benzene)  Re- 
duction in  the  number  of  blood  plate- 
lets (benzene):  Excessive  bone  mar- 
row formation  (benzene),  Depres- 
sion of  lymphocyte  counts  (ben- 
zene). Reproductive  and  develop- 
mental effects  (1.3-butadiene):  Irrita- 
tion of  eyes  and  mucus  membranes 
(formaldehyde):  Respiratory  imtation 
(formaldehyde).  Asthma  attacks  in 
asthmatics  (formaldehyde) 

Direct  toxic  effects  to  animals. 
Bioaccumlation  in  the  food  chain 


^Premature  mortality  associated  with  ozone  is  not  separately  included  in  this  analysis   It  is  assumed  that  the  Pope,  et  al  C-R  function  for  pre- 
mature mortality  captures  twth  PM  mortality  benefits  and  any  mortality  t)enefits  associated  with  other  air  pollutants 


An  alteni.itivo,  a^o-adjustt'd  appmarh 
is  prufwrrnd  hv  .sorm;  others  in  lh<'  abovf 
community  both  within  and  outside  th»' 
Administration  This  approach  was  also 
developed  for  the  .St'ctiim  HI 2  studi«!s 
and  addresses  concerns  with  applying 
the  VSl.  estimate — reflecting  a  valuation 
derived  mostly  from  labor  market 
studies  involying  healthy  working  age 
manual  laborers — to  I'M-related 
mortality  risks  that  are  primarily 
associated  with  older  [lopul.itioiis  and 
those  with  impaired  health  status  This 
alternative  approac:h  leads  to  an 
estimate  of  the  value  of  ,i  statisti(.al  life 
year  (V'.SI.Yl,  whii  h  is  derived  directly 
from  the  V.SI.  estimate   It  differs  only  in 
UK  iirporatmg  .in  explii  it  assumption 
.ibnut  the  number  of  life  years  saved  and 
an  inifilicit  .issumptioii  that  the 
valuation  of  eac  h  hfe  year  is  not  .iffected 
by  age  '"■  The  mean  VSLY  is  .S:tl)().{)()() 


""S|l.»l  ifli  llllv    Itli-  VSI   "I    .si ll.'  IS  i  .ill  ulillril 

l.\  .iiiiMrf i/iiiw;  'li.*  S^.  *t  intlliiMi  iihmii  \  Si    fslnti,tlf 


(l'W7.S):  combining  this  number  with  a 
mean  life  expectancy  of  14  years  yields 
an  age-adjusted  VSL  of  S.T  ti  million 
(14M7S) 

Both  approaches  are  imperfect,  and 
raise  difficult  methodological  issues 
which  are  discussed  in  depth  in  the 
recently  published  Section  812 
F*rospe<:tive  ,Study,  the  draft  KPA 
Kconomu  Guidelines,  and  the  peer- 
review  commentaries  prepared  in 
support  of  each  of  these  documents   For 
e.xample,  both  methodologies  embed 
assumptions  (explicit  or  implicit)  about 
which  there  is  little  or  no  definitive 
scientific  guidanc:e.  In  particular,  both 
methods  .idopf  the  assumption  that  the 

.ivtT  thf  J.^»  vtt.irs     t  !iU-  .'xjnM  trttii  V  rtsss.H  i.ilt'ij  witl) 
sulijfi  Is  III  tile  l.ib. 't  iiMrki-t  slmln's  Th>'  rfsiilliiiR 
I'stuii.iliv  usitiu  ri  'i  piT<  ••lit  .iiM-iiiint  rrtli'.  Is 
S  t(>(l  (MHI  (MT  lifi'-vi-ar  s,ivfil  in  14'(7  , 1, .liars    I'tus 
.iniiiMl  avt'ninf  vrthii'  nf  ,i  lifi'  war  is  ihxn 
iiiiilli[>lii'.)  tiiiii's  Itit'  miinlwT  ..f  VHrs  ..f  ri'inainink! 
III.-  .'xpi'i  Mm  V  f.ir  thi'  .tffi'<  ti'il  p..piil.tli(iii  III!  Iho 
I  ,is<'  iif  I'St  r'-l.ili'il  pri'm.iturt'  iii"riiilit\ .  ihi!  avuragv 
riiiiiilwr  (if  S  lift*  \.'Hrs  s,i\  .'.1  i>   M 


risk  versus  dollars  trade-offs  revealed  by 
available  labor  market  studies  are 
applicable  to  the  risk  versus  dollar 
trade-offs  in  an  air  pollution  context. 

EPA  currently  prefers  the  VSL 
approach  because,  essentially,  the 
method  reflects  the  direct  application  of 
what  EPA  considers  to  be  the  most 
reliable  estimates  for  valuation  of 
premature  mortality  available  in  the 
current  economic  literature.  While  there 
are  several  differences  between  the  labor 
market  studies  EPA  uses  to  derive  a  VSL 
estimate  and  the  particulate  matter  air 
pollution  context  addressed  here,  those 
differences  in  the  affected  populations 
and  the  nature  of  the  risks  imply  both 
upward  and  downward  adjustments. 
For  example,  adjusting  for  age 
differences  may  imply  the  need  to 
adjust  the  S5.9  million  VSL  downward 
as  would  adjusting  for  health 
differences,  but  the  involuntary'  nature 
of  air  pollution-related  risks  and^he 
lower  level  of  risk-aversion  of  the 


manual  laborers  in  the  labor  market 
studies  may  imply  the  need  for  upward 
adjustments.  In  the  absence  of  a 
comprehensive  and  balanced  set  of 
adjustment  factors.  EPA  believes  it  is 
reasonable  to  continue  to  use  the  S5.9 
million  value  while  acknowledging  the 
significant  limitations  and  uncertainties 
in  the  available  literature.  Furthermore, 
EPA  prefers  not  to  draw  distinctions  in 
the  monetary  value  assigned  to  the  lives 
saved  even  if  they  differ  in  age,  health 
status,  socioeconomic  status,  gender  or 
other  characteristic  of  the  adult 
population. 

Those  who  favor  the  alternative,  age- 
adjusted  approach  (i.e.  the  VSLY 
approach)  emphasize  that  the  value  of  a 
statistical  life  is  not  a  single  number 
relevsmt  for  all  situations.  Indeed,  the 
VSL  estimate  of  $5.9  million  (1997 
dollars)  is  itself  the  central  tendency  of 
a  number  of  estimates  of  the  VSL  for 
some  rather  narrowly  defined 
populations.  When  there  are  significant 
differences  between  the  population 
affected  by  a  particular  health  risk  and 
the  populations  used  in  the  labor  market 
studies — as  is  the  case  here — they  prefer 
to  adjust  the  VSL  estimate  to  reflect 
those  differences.  While  acknowledging 
that  the  VSLY  approach  provides  an 
admittedly  crude  adjustment  (for  age 
though  not  for  other  possible  differences 
between  the  populations),  they  point 
out  that  it  has  the  advantage  of  yielding 
an  estimate  that  is  not  presumptively 
biased.  Proponents  of  adjusting  for  age 
differences  using  the  VSLY  approach 
fully  concur  that  enormous  uncertainty 
remains  on  both  sides  of  this  estimate — 
upwards  as  well  as  downwards — and 
that  the  populations  differ  in  ways  other 
than  age  (and  therefore  life  expectancy). 
But  rather  than  waiting  for  all  relevant 
questions  to  be  answered,  they  prefer  a 
process  of  refining  estimates  by 
incorporating  new  information  and 
evidence  as  it  becomes  available. 

The  presentation  of  the  alternative 
calculations  for  certain  endpoints  will 
demonstrate  how  much  the  overall 
benefit  estimate  might  vary  based  on  the 
value  EPA  gives  to  a  parameter  (which 
has  some  uncertainty  associated  with  it) 
underlying  the  estimates  for  human 
health  and  environmental  effect 
incidence  and  the  economic  valuation 
of  those  effects.  These  alternative 
calculations  will  represent  conditions 
that  are  possible  to  occur,  however,  EPA 
has  selected  the  best  supported  values 
based  on  current  scientific  literature  for 
use  in  the  primary  estimate.  The 
alternate  calculations  will  include: 

•  Presentation  of  an  estimated 
confidence  interval  around  the  Primary 
estimate  of  benefits  to  characterize  the 
standard  error  in  the  C— R  and  valuation 


studies  used  in  developing  benefit 
estimates  for  each  endpoint: 

•  Valuing  PM-related  premature 
mortality  based  on  a  different  C-R 
study 

•  Value  of  avoided  premature 
mortality  incidences  based  on  statistical 
life  years; 

•  Consideration  of  reversals  in 
chronic  bronchitis  treated  as  lowest 
severity  cases; 

•  Value  of  visibility  changes  in  all 
Class  I  areas; 

•  Value  of  visibility  changes  in 
Eastern  U.S.  residential  areas: 

•  Value  of  visibility  changes  in 
Western  U.S.  residential  areas: 

•  Value  of  reduced  household  soiling 
damage;  and 

•  Avoided  costs  of  reducing  nitrogen 
loadings  in  east  coast  estuaries. 

For  instance,  the  estimate  of  the 
relationship  between  PM  exposure  and 
premature  mortality  from  the  study  by 
Dockery.  et  al.  is  a  plausible  alternative 
to  the  Pope,  et  al.  study  used  for  the 
Primary  estimate  of  benefits.  The  SAB 
has  noted  that  "the  study  had  better 
monitoring  with  less  measurement  error 
than  did  most  other  studies"  (EPA- 
SAB-COUNCIL-ADV-99-012,  1999). 
The  Dockery  study  had  a  more  limited 
geographic  scope  (and  a  smaller  study 
population)  than  the  Pope,  et  al.  study 
and  the  Pope  study  appears  more  likely 
to  mitigate  a  key  source  of  potential 
confounding.  The  Dockery  study  also 
covered  a  broader  age  category  (25  and 
older  compared  to  30  and  older  in  the 
Pope  study)  and  followed  the  cohort  for 
a  longer  period  (15  years  compared  to  8 
years  in  the  Pope  study).  For  these 
reasons,  the  Dockery  study  is 
considered  to  be  a  plausible  alternative 
estimate  of  the  avoided  premature 
mortality  incidences  that  are  expected 
to  be  associated  with  the  final  heavy- 
duty  rule  rule.  The  alternative  estimate 
for  mortality  can  be  substituted  for  the 
valuation  component  in  our  primary 
estimate  of  mortality  benefits  to  observe 
how  the  net  benefits  of  the  program  may 
be  influenced  by  this  assumption. 
Unfortxmately,  it  is  not  possible  to 
combine  all  of  the  assumptions  used  in 
the  alternate  calculations  to  arrive  at 
different  total  benefit  estimates  because 
it  is  highly  unlikely  that  the  selected 
combination  of  alternative  values  would 
all  occur  simultaneously.  Therefore,  it 
will  be  more  appropriate  to  consider 
each  alternative  calculation  individually 
to  assess  the  uncertainty  in  the  estimate. 

In  addition  to  the  estimate  for  the 
primary  set  of  endpoints  and  alternative 
calculations  of  benefits,  our  RIA  for  the 
final  rule  will  also  present  an  appendix 
with  supplemental  benefit  estimates  and 
sensitivity  analyses  of  other  key 


parameters  in  the  benefit  analysis  that 
have  greater  uncertainty  surrounding 
them  due  lo  limitations  in  the  scientific 
literature.  Supplemental  estimates  will 
be  presented  for  premature  mortality 
associated  with  short-term  exposures  to 
PM  and  ozone,  asthma  attacks, 
occurrences  of  moderate  or  worse 
asthma  symptoms,  and  the  avoided 
incidences  of  premature  mortality  in 
infants. 

Even  with  our  efforts  to  fully  disclose 
the  uncertainty  in  our  estimate,  this 
uncertainty  presentation  method  does 
not  provide  a  definitive  or  complete 
picture  of  the  true  range  of  monetized 
benefits  estimates.  This  proposed 
approach,  to  be  implemented  in  the 
BCA  for  the  final  rule,  will  not  reflect 
important  uncertainties  in  earlier  steps 
of  the  analysis,  including  estimation  of 
compliance  technologies  and  strategies, 
emissions  reductions  and  costs 
associated  with  those  technologies  and 
strategies,  and  air  quality  and 
deposition  changes  achieved  by  those 
emissions  reductions.  Nor  does  this 
approach  provide  a  full  accoiuiting  of 
all  potential  benefits  associated  with  the 
proposed  rule  for  heavy-dut\'  vehicles 
and  diesel  fuel,  due  to  data  or 
methodological  limitations.  Therefore, 
the  imcertainty  range  will  only  be 
representative  of  those  benefits  that  we 
will  be  able  to  quantify  and  monetize. 

6.  What  Types  of  Results  Will  Be 
Presented  in  the  Benefit-Cost  Analysis? 

The  BCA  for  the  final  rule  for  heavy- 
duty  vehicles  and  diesel  fuel  will  reflect 
a  single  year  "snapshot"  of  the  yearly 
benefits  and  costs  expected  to  be 
realized  once  the  standards  have  been 
fully  implemented  and  non-compliant 
vehicles  have  all  been  retired.  Near-term 
costs  will  be  higher  than  long-run  costs 
as  vehicle  manufacturers  and  oil 
companies  invest  in  new  capital 
equipment  and  develop  and  implement 
new  technologies.  In  addition,  near-term 
benefits  will  be  lower  than  long-run 
benefits  because  it  will  take  a  number  of 
years  for  compliant  heavy-duty  vehicles 
to  fully  displace  older,  more  polluting 
vehicles.  However,  we  will  adjust  the 
cost  estimates  upward  to  compensate  for 
some  of  this  discrepancy  in  the  timing 
of  benefits  and  costs  and  to  ensure  that 
the  long-term  benefits  and  costs  are 
calculated  on  a  consistent  basis. 
Because  of  the  adjustment  process,  the 
cost  estimates  should  not  be  interpreted 
as  reflecting  the  actual  costs  expected  to 
be  inciured  in  the  year  2030.  Actual 
program  costs  can  be  found  earlier  in 
this  preamble. 

With  respect  to  the  benefits,  the  BCA 
for  the  finaJ  rule  for  heavy-duty  vehicles 
and  diesel  fuel  will  follow  the 
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preseiitdtioii  format  u.s»iil  in  th«!  Tier  2 
BCA,  pnfsentin^  sovtiral  diffetHnt 
measures  of  bnuMfit.s  which  will  b«' 
useful  to  compare  and  contrast  to  the 
estimated  compliance  c(<sts.  These 
benefit  measures  include  (a)  tht;  tons  of 
emissKuis  reductions  achieved,  (b)  the 
reductions  in  incidences  of  adverse 
health  and  environmental  ttfftH.ts,  and 
(c)  the  estimated  economic  value  of 
those  reduced  adverse  effects 
(ialculatin^  the  cost  per  ton  of  pollutant 
reduced  is  particularly  useful  for 
comparing  the  cost -effectiveness  of  the 
new  standards  or  programs  against 
existing  pnjgrams  or  alternative  new 
programs  achieving  reductions  in  the 
same  pollutant  or  combination  of 
pollutants,  (kmsidering  the  absolute 
numbers  of  avoided  adverse  health  and 
environmental  effects  can  also  provide 
valuable  insights  into  the  nature  of  the 
health  and  environmental  problem 
being  addressed  by  the  proposed  rule  as 
well  as  the  magnitude  of  the  total  public 
health  and  environmental  gains 
potentially  achieved.  Finally,  when 
considered  along  with  other  important 
economic  dimensions — including 
environmental  justice,  small  business 
financial  effects,  and  other  outcomes 
related  to  the  distribution  of  benefits 
and  costs  among  particular  groups — the 
direct  comparison  of  quantified 
economic  benefits  and  economic  costs 
can  provide  useful  insights  into  the 
potential  magnitude  of  the  estimated  net 
economic  effect  of  the  rule,  keeping  in 
mind  the  limited  set  of  effects  we  expect 
to  be  able  to  monetize 

VI.  Alternative  Program  Options 

In  the  course  of  developing  the 
proposal,  we  considered  a  broad  range 
of  options,  many  of  which  were  raised 
by  commenters  on  the  ANPRM.  Various 
options  were  considered  for  the  best 
manner  to  implement  a  change  to  diesel 
fuel,  on  how  to  structure  a  sulfur 
standard,  on  fuel  changes  other  than 
sulfur,  and  on  the  gec;i;r  iphic  scope  of 
the  program.  This  section  helps  to 
explain  many  alternative  program 
options  that  we  considered  in  designing 
today's  proposal  In  this  sectiim,  we  also 
are  seeking  comment  on  voluntary 
phase-in  options  for  implementing  the 
fuel  program  (see  section  VI. A. 2),  and 
on  issues  connecited  with  the  use  of  JP- 
8  fuel  in  highway-going  military 
vehicles  (se«  section  VI. D). 

A  What  Othfr  Fuel  ImplcnwnUition 
Options  tlcivf  IVV  ConsicienHl' 

A  broad  spectrum  of  approaches  for 
implementing  the  fuel  program  were 
either  rai.sed  by  the  Agency  in  the 
ANPRM,  received  as  public  c:omments 
on  the  ANPRM,  or  raised  by  various 


parties  during  the  development  of  this 
proposal  Below,  we  di.scuss  some  of  the 
options  we  have  considered,  including 
alternatives  on  whic;h  we  are  seeking 
ftimment. 

1    What  Are  the  Advantages  and 
Disadvantages  of  a  Phase-in  Approach 
to  Implementing  the  Low  Sulfur  Fuel 
Program^ 

EPA  is  proposing,  as  discussed  in 
section  IV  C,  that  the  entire  pool  of 
highway  diesel  fuel  be  converted  to  low 
sulfur  diesel  fuel  all  at  once  in  2006.  In 
the  early  years  of  the  program,  the  use 
of  low  sulfur  diesel  fuel  will  result  in 
reductions  in  the  amount  of  direct  and 
secondary  particulate  matter  from  the 
existing  fleet  of  heavy-dutv  vehicles. 
Nevertheless,  the  primary  benefit  of  the 
fuel  change  is  the  emission  reductions 
that  would  occur  over  time  from  the 
new  vehicle  fleet  as  a  result  of  the 
enablement  of  advanced  aftertreatment 
exhaust  emission  control  technologies. 
Consequently,  we  believe  there  may  be 
some  advantages,  particularly  in  the 
early  years,  to  allowing  some  fiexibility 
in  the  program  so  that  not  all  of  the 
highway  diesel  fuel  pool  must  be 
converted  to  low  sulfur  all  at  once.  First, 
owners  of  old  vehicles  could  continue 
to  refuel  on  higher-sulfur  (.500  ppm) 
diesel  fuel,  potentially  saving  money  for 
consumers.  Second,  we  believe  a  phase- 
in  approach,  if  designed  properly,  has 
the  potential  to  be  beneficial  for 
refiners,  by  reducing  the  fuel  production 
costs  in  the  early  years  of  the  program. 
This  flexibility  could  reduce  operating 
costs,  if  the  entire  volume  of  highway 
fuel  does  not  have  to  meet  the  low 
sulfur  standard.  If  coupled  with 
averaging,  banking  and  trading 
provisions,  some  refineries  may  be  able 
to  delay  desulfurization  investments  for 
several  years.  Even  for  refiners  planning 
to  desulfurize  their  entire  highway  fuel 
pool  to  low  sulfur  levels  at  the 
beginning  of  the  program,  there  may  be 
circumstances  where  the  actual  fuel 
produced  is  slightly  off-spec  (i.e..  above 
the  low  sulfur  standard)  A  phase-in 
approach  could  allow  refiners  to 
continue  selling  that  fuel  to  the  highway 
market  (as  500  ppm  fuel),  rather  than  to 
other  distillate  markets.  Refiners  could 
also  have  more  fiexibility  to  continue 
producing  highway  diesel  (as  500  ppm 
fuel)  during  unit  downtime  (e.g., 
turnarounds  and  upsets). 

While  a  phase-in  approach  could 
provide  fiexibility  for  refiners  and 
potentially  lower  costs  for  consumers,  a 
number  of  c;oncerns  would  need  to  be 
addressed  before  such  an  approach 
could  be  implemented.  These  include: 
ensuring  sufficient  availability  of  the 
low  sulfur  fuel  when  and  where  it  is 


needed,  minimizing  the  potential  for 
misfueling,  minimizing  the  risk  of  spot 
outages,  and  minimizing  impacts  on  the 
fuel  distribution  and  retail  industries. 
These  issues  are  discussed  further 
below  It  is  not  obvious  at  what  level  the 
fuel  production  and  distribution 
systems  can  provide  two  grades  of 
highway  diesel  fuel  while  minimizing 
the  potential  for  localized  supply 
shortages  and  price  spikes,  and 
misfueling  problems.  For  example,  we 
expect  that  in  the  first  year  of  the 
program  only  about  10  percent  of 
highway  diesel  fuel  would  be  consumed 
by  2007  model  year  vehicles  requiring 
the  use  of  low  sulfur  fuel.  In  a  perfect 
world  where  the  distribution  system 
could,  without  additional  cost,  make 
low  sulfur  diesel  fuel  widely  available 
(in  addition  to  the  current  500  ppm 
fuel),  only  about  10  percent  of  the 
highway  diesel  fuel  produced  by 
refiners  in  the  first  year  would  then 
have  to  be  low  sulfur.  Unfortunately, 
since  this  perfect  world  does  not  exist, 
the  question  remains  whether,  and  to 
what  extent,  the  system  can  distribute 
two  grades  of  highway  diesel  fuel  in  a 
way  that  takes  advantage  of  any 
flexibilities  offered,  and  ensures 
sufficient  supply  of  fuel  for  the  new 
vehicles  that  need  it. 

During  the  process  of  developing  this 
proposal  (including  comments  received 
on  the  ANPRM),  many  industry- 
stakeholders  (many  diesel  distributors, 
marketers,  larger  refiners,  and  end-users 
such  as  truckers  and  centrally-fueled 
fleets)  have  conunented  on  ways  to 
implement  the  fuel  program.  While  each 
stakeholder  may  have  had  different 
assumptions  behind  their  position 
(including  assumptions  about  the 
structure  of  a  phase-in.  and  expectations 
about  the  resulting  costs  and  fuel 
prices),  many  stakeholders  have 
encouraged  EPA  to  implement  any  fuel 
change  all  at  once,  rather  than  incur  the 
added  distribution  costs  and 
marketplace  complication  of  phasing  in 
a  new  grade  of  highway  diesel  fuel.  The 
following  sections  discuss  some  of  the 
challenges  in  implementing  a  phase-in 
approach. 

a  Availability  of  Low  Sulfur  Diesel  Fuel 

Because  new  vehicles  would  need  to 
be  fueled  exclusively  with  low  sulfur 
diesel,  for  a  phase-in  approach  to  be 
workable,  low  sulfiu-  diesel  fuel  would 
have  to  be  available  in  all  parts  of  the 
country.  It  is  not  clear  what  minimum 
level  of  availability  would  be  necessary 
to  meet  the  needs  of  diesel  vehicles.  The 
trucking  industry  has  indicated  that  a 
limited  number  of  phased-in  fueling 
locations  would  not  meet  the  needs  of 
the  trucking  industry. 


We  seek  comment  on  what  level  of 
availability  would  be  appropriate  under 
a  phase-in  approach,  to  ensure  that  the 
low  sulfur  diesel  fuel  is  available, 
within  a  reasonable  distance,  to  all 
consumers  in  all  parts  of  the  country. 
For  example,  would  sufficient 
availability  be  achieved  if  all  major 
truck  stops  across  the  country  offered 
low  sulfur  fuel,  or  if  some  minimum 
percentage  of  diesel  retailers  in  different 
geographic  areas  offered  low  sulfur  fuel? 
Are  there  studies  on  fuel  availability 
that  would  serve  to  inform  efforts  to 
assure  adequate  availability?  We  request 
that  commenters  consider  what  fraction 
of  truck  stops  and  other  retail  outlets 
would  need  to  make  low  sulfur  fuel 
available  within  any  given  area  in  order 
to  ensure  reasonable  availability  from 
the  public's  perspective. 

b.  Misfueling 

Any  phase-in  approach  would 
introduce  an  additional  grade  of 
highway  diesel  fuel  into  the  market,  by 
allowing  both  high  and  low-sulfur 
grades  to  coexist,  with  a  potential  for  a 
price  differential  between  the  grades. 
Many  industry  stakeholders,  including 
diesel  marketers,  truck  stop  operators, 
and  engine  manufacturers,  have 
commented  that  misfueling  would  be 
significant  under  a  phase-in 
approach.'*^  That  is,  customers  with 
new  vehicles  that  need  low-sulfur  fuel 
might  use  the  higher-sulfur  fuel, 
mistakenly  or  deliberately,  which  could 
increase  emissions  and  damage  the 
emissions  control  technology  on  the 
vehicle.  Diesel  marketers  have  also 
raised  the  issue  that  a  phase-in  system 
could  create  incentives  for  consumers  to 
tamper  with  the  emission  control 
equipment  of  new  vehicles,  if  they 
believe  that  will  enable  them  to  use  a 
lower  priced  fuel.  Therefore,  we  are 
concerned  about  the  potential  for 
misfueling,  as  it  could  reduce  the 
emission  benefits  of  the  program. 
However,  if  a  phase-in  approach  were  to 
work  well  and  misfueling  were  not  an 
issue,  we  would  expect  to  achieve  the 
same  environmental  benefits  as  the 
proposed  single  fuel  approach. 

Some  degree  of  misfueling  occurs 
even  today  with  a  single  grade  of 
highway  diesel  fuel,  due  to  the 
availability  of  tax  exempt  off-highway 
diesel  fuel.  The  opportunity  for 
misfueling  with  off-highway  diesel  fuel, 
however,  is  somewhat  limited  bv  the 


limited  number  of  highway  diesel 
refueling  locations  that  market  both 
grades  of  diesel  fuel.  Nevertheless,  since 
off-highway  diesel  fuel  will  still  be 
available  even  under  a  complete  switch 
of  highway  diesel  fuel  to  low  sulfur,  the 
problem  of  misfueling  is  not  entirely 
unique  to  the  phase-in  approach.  It  is, 
however,  true  that  the  greater 
availability  of  500  ppm  diesel  fuel 
alongside  the  low  sulfur  fuel  will  make 
misfueling  easier.  Thus,  the  appropriate 
question  to  ask  when  considering  a 
phase-in  approach  is  not  "will  people 
misfuel?"  but  "to  what  extent?"  and 
"how  can  the  design  of  the  program 
minimize  the  potential  for  misfueling?" 

One  factor  tnat  might  encourage 
misfueling  would  be  the  existence  of  a 
price  differential  between  low  sulfur 
diesel  fuel  and  500  ppm  fuel.  For  many 
diesel  vehicles,  particularly  line-haul 
tractor  trailers,  the  fuel  cost  can  be  as 
much  as  20  percent  of  annual  operating 
costs,  so  drivers  have  a  strong  incentive 
to  save  on  fuel  costs.  On  the  other  hand, 
there  are  also  several  factors  that  might 
serve  as  a  deterrent  to  misfueling.  First, 
the  potential  risk  associated  with 
voiding  a  manufacturer  emission 
warranty  or  damaging  the  engine  and 
exhaust  system  on  an  expensive  vehicle 
might  cause  owners  and  operators  of 
heavy-duty  trucks  to  be  more 
circumspect  in  ensuring  that  their 
vehicles  are  fueled  properly.  Second, 
misfueled  vehicles  could  experience  a 
loss  in  performance,  such  as  poor 
acceleration  or  even  engine  stalling  (as 
discussed  in  section  III.F.l.a).  Third, 
under  the  proposed  regulations  it  would 
be  unlawful  for  any  person  to  misfuel. 

Depending  on  the  potential  for 
misfueling,  EPA  may  need  to  require 
that  new  vehicles  be  fitted  with  a 
unique  nozzle  interface,  with  a 
corresponding  size  nozzle  for  the  low- 
sulfur  diesel.  This  would  be  analogous 
to  the  nozzle  interface  approach  used  to 
discourage  misfueling  in  the  unleaded 
gasoline  program.  However,  diesel 
marketers  have  indicated  that  they  do 
not  support  the  use  of  unique  nozzle 
interfaces  for  the  low  sulfur  fuel, 
particularly  if  it  would  affect  volume 
delivery.  They  have  expressed  the 
concern  that  a  smaller  nozzle  size 
would  reduce  the  volume  of  fuel 
delivered,  result  in  slower  refuelings, 
and  increase  wait  times  at  retail 
stations.  Further,  based  on  our 
experience  with  unleaded  gasoline,'**  it 


is  likely  that  people  intent  on 
misfueling  would  quickly  find  ways 
around  a  unique  nozzle/nozzle 
interface.  We  request  comment  on  ways 
to  structure  a  unique  nozzle/nozzle 
interface  approach  that  would 
discourage  misfueling  while  avoiding 
these  problems.  We  also  request 
comment  on  any  alternative  methods 
that  could  be  used  to  discourage 
misfueling. 

We  invite  comment  on  the  potential 
for  misfueling  under  phase-in 
approaches,  what  factors  would 
influence  misfueling,  and  how  the 
potential  for  misfueling  might  vary 
under  the  different  phase-in  approaches 
described  in  subsection  2  below.  We 
further  seek  comment  on  how  these 
phase-in  approaches  could  be  designed 
to  minimize  the  potential  for  misfueling. 

c.  Distribution  Systenj  Impacts 

While  providing  flexibility  for  refiners 
and  potentially  lower  costs  to 
consumers,  a  phase-in  approach  would 
rely  on  the  fuel  distribution 
infrastructure  being  able  to 
accommodate  the  second  grade  of 
highway  diesel  fuel.  The  economics  of 
modifying  the  distribution 
infrastructiu-e  to  handle  two  grades  of 
highway  diesel  fuel  would  affect  the 
extent  to  which  refiners  can  take 
advantage  of  the  flexibility,  and 
consumers  enjoy  the  cost-savings,  of  a 
phase-in.  There  are  a  vast  array  of 
businesses  in  the  diesel  fuel  distribution 
system,  encompassing  thousands  of 
companies,  including  pipelines,  bulk 
terminals,  bulk  plants,  petroleum 
marketers  (who  carry  the  fuel  from  bulk 
terminals  and  bulk  plants  via  transport 
trucks  and  fuel  tank  wagons  to  retail 
outlets  and  fleet  customers),  fuel  oil 
dealers,  service  stations,  truck  stops, 
and  centrally-fueled  fleets  (commercial 
fleets,  federal/state/local  government 
fleets,  and  farms).  Based  on  available 
data,  the  vast  majority  of  these  are  small 
businesses  according  to  the  Small 
Business  Administrations 
definitions.'**^  These  businesses  may 
make  investments  and  change  their 
practices  to  accommodate  two  grades  of 
highway  diesel  fuel.  The  economics  of 
a  phase-in  could  be  viewed  as  follows: 
Through  intermediate  price  mark-ups 
on  the  product,  the  system  would 
distribute  some  of  the  cost  savings 
experienced  by  the  refiners  and 
consumers  to  thost  making  capital 
investments.  If  the  potential  cost  savings 


'*' Comment  letters  from  the  Engine 
Manufacturers  Association  (Item  li-D-35).  National 
.Association  of  Truck  Stop  Operators  (Included  in 
Report  of  the  .Small  Business  Advocacy  Review 
(SBARl  Panel.  Appendix  B.  Page  30).  and  Petroleum 
Marketers  Association  of  America  (Included  in 
SBAR  Panel  Report.  Appendix  B.  Page  38). 


'■*"  ".An  .Analysis  of  the  Factors  Leading  to  the  Use 
of  Leading  to  the  Use  of  Leaded  Gasoline  in 
Automobiles  Requiring  Unleaded  Gasoline.' 
September  29.  1978.  Sobotka  &  Company.  Inc.  See 
also  "Motor  Vehicle  Tampering  Surve\ — 1983.  ' 
luly  1984.  U.S.  EPA.  Office  of  Air  and  Radiation. 
Docket  A-99-06.  See  also  "Anti-Tampering  and 


Anti-Misfuelmg  Programs  tn  Reduce  In-Lse 
Emissions  From  Motor  Vehicles  '   May  25.  1983 
(EPA'AA/8,3-3)  Contamed  m  Docket  A-99-0»S 

'"'''  For  more  information,  see  the  Report  of  the 
Small  Business  .Advocacy  Review  Panel,  contamed 
in  the  docket. 
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were  not  sufficient  to  justify  such 
investments,  then  those  inve.stments 
would  not  occur  and  the  entire  system 
would  convert  to  low  sulfur  diesel.  We 
seek  comment  on  how  the  economics  of 
a  phase-in  would  actually  play  out. 

If  the  cost  savings  of  a  phase-in  are 
substantial,  many  bulk  terminals  and 
bulk  plants  may  find  it  economical  to 
add  new  tank  capacity  to  accommodate 
a  second  grade  of  highway  diesel  fuel. 
However,  if  the  cost  savings  of  a  phase- 
in  are  modest,  fewer  terminal  operators 
would  profit  from  such  investments, 
since  some  have  c:ommented  on  the 
costs,  space  constraints,  and  permitting 
difficulties  associated  with  new 
tankage  ''■"  The  magnitude  of  the  cost 
savings  also  affects  the  role  of  diesel 
marketers  in  this  market.  Some 
marketers  have  commented  that  if  some 
terminals  offer  two  grades  while  others 
offer  only  one  grade,  the  costs  of 
transporting  fuel  would  increa.se  since 
some  trucks  would  have  to  travel  greater 
distances  to  alternate  terminals  or  bulk 
plants.''"'  The  share  of  the  cost  savings 
that  marketers  could  enjoy  from  the 
mark-up  on  diesel  products  would  have 
to  at  least  equal  the  higher  transport 
costs  for  them  to  offer  to  handle  two 
grades  of  fuel 

Similarly,  many  service  stations,  truck 
stops,  and  centrally-fueled  fietits  would 
be  faced  with  a  decision  of  whether  to 
add  additional  underground  storage 
tanks  to  carry  the  extra  grade  of  diesel 
fuel  Retailers  with  more  than  one  diesel 
tank,  such  as  many  truck  str)ps  and 
some  fleets,  could  choose  to  demanifold 
existing  tanks  (involving  breaking 
concrete)  in  order  to  dedicate  one  or 
more  tanks  to  the  new  fuel.  Those  that 
find  it  economical  to  do  so  will 
undertake  the  investment  and  offer  two 
grades,  while  those  that  would  not  find 
the  investment  profitable  would  forego 
this  option. 

Generally  we  would  e.xpect  that 
where  businesses  could  profit  from 
managing  two  grades  they  would  do  so 
and  provide  some  500  ppm  diesel  to  the 
market.  Thus,  the  impact  to  the 
distribution  system  of  a  phase-in  would 
include  costs  from  new  investments,  but 
these  could  be  compensated  by  higher 
profits.  Where  the  costs  of  handling  two 
fuels  in  the  distribution  system  are 
larger  than  the  cost  savings  enjoyed  by 
refineries  (and  passed  down  to 
consumers  in  lower  fuel  pric:es),  then 
only  low  sulfur  diesel  would  be  offered. 
Some  refiners  and  distributors  have 
expressed  the  concern,  however,  that 


'  "'Letter  friiiii  Imlepenilelil  r'Timiiiil  ()|ii'r.il"rs 
Assoi.lrtllun.  lulv  l.t.  I'l'IMIIteiii  *  ll-l)-H()l 

''''  Letter  frniii  l'etrn|,Miiii  M.irkeliTs  Assm  laliiin 
■  it  Ainericii.  Nn\eiiil).T  H.  I'l'l'l,  Du,  k.'t  .A-'l>t-Oh 


these  additional  investments  would  be 
"stranded"  after  the  phase-in  period 
ends.  A  key  question  will  be  whether 
each  party  in  the  refining/distribution 
system  can  accurately  anticipate  what 
the  others  will  do,  so  as  to  avoid 
unnecessary  investments  (e.g.,  if  the 
system  should  switch  over  the  low 
sulfur  more  quickly  than  expected). 
.Since  the  diesel  fleet  transitions  over 
relatively  quickly  (greater  than  50 
percent  of  VMT  is  typically  driven  by 
new  diesel  vehicles  after  just  5  years), 
there  may  be  limited  time  to  recoup  any 
investment  made  to  handle  an 
additional  grade  of  highway  diesel  fuel. 
We  request  comment  overall  on  the 
economics  of  a  phase-in  approach 

In  addition  to  overall  impacts  on  the 
distribution  system,  an  additional  grade 
of  highway  diesel  fuel  could  reduce  the 
flexibility  of  the  distribution  system  to 
carrv  all  grades  of  fuels  that  it  does 
today  This  may  particularly  be  a 
concern  with  specialty  fuels  or 
segregated  shipments  of  fuel  through 
pipelines  that  require  .separate  tankage 
such  as  those  utilized  bv  the 
Department  of  Defense  (DOD).  DOD 
stated  that  since  its  specialty  fuels  (F- 
7fi.  fP-5.  and  JP-8)  are  not  fungible 
fuels,  if  today's  rule  places  additional 
stress  on  an  already  capacity-strained 
pipeline  svstem.  it  may  limit  DOD's 
ability  to  transport  adequate  volumes  of 
their  specialty  fuels  to  meet  operational 
readiness  requirements.  Consequently 
we  request  comment  on  this  particular 
impact  on  the  distribution  system  in 
regard  to  accommodating  a  second  grade 
(if  highway  diesel  fuel. 

H.  I  'ncertaintv  in  the  Transition  to  Low 

Sulfur 

We  believe  the  proposed  single  fuel 
approach  provides  more  certainty  to  the 
market  for  making  the  large  investments 
needed  to  introduce  low-sulfur  fuel.  Yet 
(;ven  under  a  single  fuel  approach, 
refiners  have  indicated  that  there  is 
uncertaintv  in  refiner  decisions  to  invest 
or  not  (or  to  underinvest)  in 
desulfurization,  which  could  lead  to  a 
risk  of  supply  shortfalls  and  high  prices. 
Refiners  may  make  this  choice  to  exit 
the  highway  diesel  market,  or  to  reduce 
production  volume  of  highway  diesel 
fuel,  especially  if  faced  with  uncertainty 
about  the  ability  to  recover  their 
investments  (see  further  discussion  in 
section  V.D.I)   A  phase-in  approach 
could  minimize  any  potential  for  such 
a  shortfall  in  the  overall  highway  diesel 
fuel  supply.  Under  a  phase-in,  the  level 
of  uncertainty  is  different,  however,  in 
that  since  the  highway  diesel  pool 
would  be  split  into  two  grades,  refiners 
would  need  to  predict  in  advance  the 
relative  demand  for  each  grade. 


Under  the  phase-in  flexibility 
approaches  (described  in  the  following 
section),  the  presumption  is  that  the  fuel 
production  and  distribution  system  will 
react  to  both  the  market  demand  and  the 
incentive  of  the  various  programs  to 
produce  and  distribute  the  low  sulfur 
fuel  at  reasonable  prices  to  all  parts  of 
the  country.  Turning  any  of  these 
approaches  into  a  reality  requires 
embracing  the  possibility  that  the 
market  reacts  differently  than 
anticipated.  For  example,  diesel 
retailers  have  indicated  that  it  would  be 
extremely  difficult  to  predict  how 
retailers  would  respond  to  making  low- 
sulfur  fuel  available,  given  the  many 
factors  that  influence  retail  decisions. 
Consequently,  refiners  might  have  little 
certainty  about  continued  markets  for 
500  ppm  fuel  when  making  their 
investment  decisions  and  all  of  them 
might  choose  to  convert  to  low  sulfur. 
Given  the  lead  time  needed  for 
additional  desulfurization  capacity  at 
refineries  to  come  on  line,  it  is 
important  for  a  smooth  transition  to  low 
sulfur  diesel  fuel  that  predictions  of 
demand  be  similar  to  the  actual 
demand.  Each  of  the  phase-in 
approaches  described  in  the  following 
section  is  intended  to  be  designed  to 
allow  the  market  the  flexibility  to  find 
a  lower  cost  option  than  full  initial 
conversion  to  low  sulfur  fuel  if  such  a 
solution  exists,  and  to  default  to  a  full 
low  sulfur  program  if  such  a  solution 
does  not  exist.  Each  approach  is, 
however,  subject  to  different  sources  of 
uncertainty.  We  request  comment  on  the 
ability  of  refiners  to  accurately  predict 
demand  for  desulfurization  capacity 
under  a  phase-in  approach.  Commenters 
should  discuss  this  issue  in  the  context 
of  the  phase-in  approaches  described 
below  and  in  the  context  of  the 
proposed  single  fuel  approach. 

p  Cost  Considerations  Under  a  Phase-in 
Approach 

Because  it  avoids  the  need  to  produce 
all  of  the  fuel  to  the  low  sulfur  standard 
in  the  first  year,  a  phase-in  approach 
could  provide  an  opportunity  for  cost 
savings  to  refiners  and  could 
significantly  lower  overall  diesel  fuel 
production  costs.  Consumers  of  pre- 
2007  diesel  vehicles  could  also  realize 
a  savings  if  the  current  500  ppm  fuel 
were  still  available  and  priced  lower 
than  the  new  low  sulfur  fuel.  In  a 
perfect  world  with  a  distribution  system 
capable  of  distributing  a  second  grade  of 
highway  diesel  fuel  at  no  cost,  if  low 
sulfur  production  could  be  matched 
with  the  demand  from  new  vehicles,  the 
fraction  of  highway  diesel  fuel  that 
would  have  to  be  low  sulfur  would 
increase  from  approximately  9%  in 


2007  to  approximately  60%  in  2012 
based  on  typical  fleet  turnover  rates. 
Thus,  the  amount  of  low  sulfur  fuel 
refiners  would  have  to  produce  in  the 
early  years  of  the  program  could  be 
reduced  significantly,  with  a 
corresponding  reduction  in  production 
costs  theoretically  as  high  as  $4  billion, 
using  our  estimated  per  gallon  fuel  costs 
discussed  in  section  IV.  This  theoretical 
distribution  system  does  not  exist  and 
there  would  be  a  number  of  important 
and  potentially  significant  costs 
incurred  in  the  distribution  system  that 
could  impact  these  savings.  As 
discussed  above,  a  wide  array  of  entities 
in  the  distribution  system,  including 
refiners,  bulk  terminals,  pipelines,  bulk 
plants,  petroleum  marketers,  fuel  oil 
dealers  service  stations,  truck  stops,  and 
centrally  fuelled  fleets  would  have  to 
make  investment  decisions  in  order  to 
distribute  a  second  grade  of  highway 
diesel  fuel.  We  seek  comment  on  the 
potential  cost  savings  associated  with  a 
phase-in  approach,  including  the 
potential  costs  of  managing  two  grades 
of  highway  diesel  fuel  in  the 
distribution  system,  how  these  costs 
would  vary  depending  on  the  relative 
volumes  of  the  two  grades  of  highway 
diesel  fuel,  the  necessary  margin  for 
businesses  in  the  distribution  system  to 
find  it  economic  to  manage  two  grades 
of  highway  fuel,  and  how  these  cost 
savings  and  margins  could  vary 
depending  on  the  range  of  ways  the 
distribution  system  might  respond. 


2.  What  Phase-in  Options  Is  EPA 
Seeking  Comment  on  in  Today's 
Proposal? 

In  this  section,  we  are  requesting 
comment  on  three  different  phase-in 
approaches  for  implementing  a  program 
for  low  sulfur  highway  diesel  fuel. 

a.  Refiner  Compliance  Flexibility 

Despite  the  concerns  described  above 
with  a  phase-in  approach  for 
implementing  the  diesel  fuel  sulfur 
control  program,  EPA  nevertheless 
believes  that  a  program,  if  voluntary, 
can  be  devised  which  can  address  these 
concerns  and  take  advantage  of  at  least 
some  of  the  benefits  a  phase-in 
approach  has  to  offer.  Consequently,  as 
part  of  our  proposed  program  for 
implementing  low  sulfur  highway 
diesel,  as  described  in  section  IV. C.  we 
also  are  seeking  comment  on  a 
voluntary  option  that  would  provide 
compliance  flexibilities  for  refiners, 
while  still  achieving  the  environmental 
benefits  of  the  program.  In  this  section, 
we  describe  this  refiner  compliance 
flexibility  concept  and  seek  comment  on 
all  aspects  of  its  design.  We  also  discuss 
how  this  compliance  flexibility  relates 
to  the  options  for  small  refiner 
flexibility  (which  we're  seeking 
comment  on  in  section  VIII. E). 

/.  Oven'iew  of  Compliance  Flexibility 

We  are  seeking  comment  on  a 
voluntary  compliance  flexibility  that 
would  allow  refiners  to  continue 


producing  fuel  at  the  500  ppm  level  for 
a  fraction  of  their  total  highway  diesel 
fuel  volume  in  the  first  few  vears  of  the 
program.  The  fraction  of  500  ppm  fuel 
allowed  to  be  produced  by  refiners 
would  phase-down  over  a  period  of 
several  years.  Specifically,  we  request 
comment  on  the  appropriate  fraction  of 
highway  diesel  fuel  allowed  to  be 
produced  as  500  ppm  fuel  beginning  in 
2006.  Three  possible  scenarios  are 
shown  in  Table  \T.A-1  below.  The  level 
at  which  this  flexibility  begins  would 
significantly  affect  its  design.  We  are 
seeking  comment  on  a  range  of 
production  percentages  for  the  500  ppm 
fuel.  We  are  particularly  interested  in 
the  degree  to  which  percentages  of  500 
ppm  at  the  higher  end  of  this  range 
could  pose  challenges  for  ensuring 
sufficient  availability  of  the  low  sulfur 
fuel  and  minimizing  the  potential  for 
misfueling.  In  addition,  we  request 
comment  on  the  extent  to  which 
different  proportions  of  500  ppm  fuel 
will  pose  different  challenges  for  the 
distribution  svstem.  Several  issues  and 
implications  of  setting  the  500  ppm 
production  limits  at  higher  or  lower 
levels  are  discussed  below.  We  seek 
comment  on  our  assumptions  and  the 
implications  of  these  issues  for  the 
design  of  such  a  compliance  flexibility 
program.  Further,  we  request  comment 
on  the  number  of  years  this  flexibility 
should  be  provided. 


Table  VI.A-i.— Two  Possible  Scenarios  for  Implementing  the  Compliance  Flexibility 


Percent  of  highway  diesel  fuel  permitted  to  t>e  500  ppm 


2006 

2007 

2008 

2009 

2010 

2011 

2012 

Scenaiio  A  

20 
50 
75 

20 
50 
75 

10  , 

30 

60! 

10 
15 
45 

0 
30 

0 

0 
0 
0 

Scenaho  B  

Scenano  C  

We  believe  this  compliance  flexibility 
would  be  potentially  beneficial  for 
refiners.  This  flexibility  could  reduce 
operating  costs,  by  not  requiring  the 
entire  volume  of  highway  fuel  to  meet 
the  low  sulfur  standard.  With  averaging, 
banking  and  trading  provisions  as  a 
component  of  this  compliance 
flexibility  (as  discussed  below),  some 
refineries  may  be  able  to  delay 
desulfurization  investments  for  several 
years.  Even  for  refiners  planning  to 
desulfurize  their  entire  highway  fuel 
pool  to  low  sulfur  levels  at  the 
beginning  of  the  program,  there  may  be 
circumstances  where  the  actual  fuel 
produced  is  slightly  off-spec  (i.e.,  above 
the  low  sulfur  standard).  This  flexibility 
would  allow  refiners  to  continue  selling 


that  fuel  to  the  highway  market  (as  500 
ppm  fuel),  rather  than  to  other  distillate 
markets.  Refiners  would  also  have  more 
flexibility  to  continue  producing 
highway  diesel  (as  500  ppm  fuel)  during 
unit  downtime  (e.g.,  tuniarounds  and 
upsets). 

This  approach  would  need 
appropriate  safeguards  to  minimize 
contamination  of  the  low  sulfur  fuel  and 
misfueling.  Thus,  low  sulfur  highway 
diesel  would  have  to  remain  a 
segregated  product  throughout  its 
distribution  (see  further  discussion  of 
segregation  requirements  in  section 
VI.A.2.a.v).  Further,  any  retail  pumps 
carrying  500  ppm  fuel  would  have  to  be 
prominently  labeled  to  prevent 
misfueling  of  2007  and  later  model  vear 


vehicles.  We  seek  comment  on  whether 
other  measures  to  discourage  misfueling 
might  also  be  necessary.  For  example, 
the  use  of  a  unique  refueling  nozzle/ 
vehicle  nozzle  interface  could  further 
discouirage  misfueling,  although  we 
question  the  need  to  pursue  this 
approach  if  the  500  ppm  fuel  were  in 
the  market  in  relatively  low  volumes 
and  only  during  the  initial  years  when 
new  vehicles  still  comprise  a  relatively 
small  percent  of  the  fleet.  Other  issues 
regarding  the  potential  for  misfueling 
are  discussed  in  subsection  1  above. 

We  also  propose  an  averaging, 
banking  and  trading  (ABT)  program  as 
part  of  this  compliance  flexibility. 
Refiners  owning  more  than  one  refinery 
would  be  allowed  to  average  their 


35508 


Federal  Register / Vol .  65.  No.  107 /Friday.  June  2.  2000 / Proposed  Rules 


Federal  Register /Vol.  65.  No.  107 /Friday,  June  2,  2000 /Proposed  Rules  35509 


production  volumes  across  refineries  in 
determining  compliance.  This  could 
provide  flexibility  for  some  refining 
companies  to  delay  making 
desulfurization  investments  at  some 
smaller  refineries  for  several  years. 
Refiners  also  could  generate  credits 
based  on  the  volume  of  low  sulfur  fuel 
produced  above  the  required 
percentage.  For  example,  if  a  refinery 
were  required  to  produce  a  minimum  of 
80  percent  of  its  highway  diesel  pool  as 
low  sulfur  in  the  first  year,  and  that 
refinery  actually  produced  100  percent 
of  its  highway  diesel  as  low  sulfur  that 
year,  it  could  generate  credits  based  on 
the  volume  of  the  "extra"  20  percent  of 
low  sulfur  fuel  it  produced.  Those 
credits  could  be  sold  or  traded  with 
another  refiner>'.  which  could  in  turn 
use  the  credits  to  produce  a  greater 
percentage  of  500  ppm  sulfur  highway 
diesel  fuel.  More  details  on  how  these 
ABT  provisions  could  be  structured  are 
discussed  in  section  VI.A.2.a.iv  below 

We  believe  a  t:redit  trading  program 
may  be  particularly  beneficial  for 
refiners  whose  volumes  of  highway 
diesel  are  relatively  small.  It  is  possible 
that  the  credits  generated  l)y  a  refiner 
producing  a  large  volume  of  low  sulfur 
diesel  ct)uld  potentially  be  suffic;ient  to 
offset  a  smaller  refiners  entire  highway 
diesel  production,  thereby  enabling  a 
smaller  refiner  to  comply  solely  by  the 
use  of  credits — and  avoid 
desulfurization  investments — for  several 
years. 

While  we  believe  that  a  i:redit  trading 
program  could  add  meaningful 
flexibility  under  this  approach,  we  an- 
concerned  about  the  potential  fur 
shortfalls  in  supply  of  low  sulfur 
highway  diesel  in  those  areas  supplii-d 
exclusively  or  primarily  by  refiners 
complying  by  the  use  of  credits  (i.e.. 
producing  only  500  ppm  fuel).  This 
situation  could  potentially  occur,  for 
example,  in  the  Rocky  Mountain  area,  or 
other  areas  served  primarily  bv  smaller 
refineries,  or  areas  with  relatively 
isolated  fuel  distribution  svslems.  This 
concern  bec:onn!s  more  salient  as  the 
percentage  of  500  ppm  fuel  allowed  to 
be  produced  increases.  If  the  Hexibilitv 
were  to  begin  with  20  ptircent  (of  500 
ppm  fuel)  in  the  first  year,  the 
likelihood  of  a  supply  shortfall  would 
be  less  likely  than  if  tht;  program  begins 
with  50  percent  (of  500  ppm  fuel). 
Therefore,  we  seek  comment  on  the 
extent  to  which  this  situation  could 
occur  and  ways  to  structure  the  credit 
trading  system  to  prevent  low  sulfur 
fuel  supply  shortfalls  in  any  area, 
perhaps  through  regional  restrictions  in 
credit  trading,  or  providing  incentives 
for  refiners  to  supply  sufficient  volumes 
of  low  sulfur  fuel  We  have  been,  and 


will  continue,  working  with  the  Western 
states  (for  example,  through  the  Western 
Governors  Association)  to  discuss  the 
best  ways  of  implementing  the  program 
in  that  area. 

Alternatively,  we  request  comment  on 
a  regional  approach  to  designing  a 
compliance  flexibility  (for  example, 
different  refiner  production  levels  and/ 
or  availability  provisions  for  different 
areas  of  the  country).  We  seek  comment 
on  whether  and  how  this  compliance 
flexibility  could  be  enhanced  by  such  a 
regional  approach,  including 
information  and  data  that  would  help  us 
to  better  understand  regional  differences 
in  highway  diesel  fuel  supply,  demand 
and  distribution. 

Refiners  have  expressed  concern  that 
under  some  phase-in  approaches  it 
might  be  difficult  for  them  to  recover 
their  capital  investments.  We  request 
comment  this  issue,  including  how  the 
potential  for  cost  recovery  under  a 
phase-in  approach  compares  with  that 
under  the  single- fuel  approach,  and 
what  the  implications  are  for  the 
optimal  production  level  of  low  sulfur 
diesel  under  the  compliance  flexibility 
approac:h. 

Wo  also  invite  comment  on  an 
alternative  in  which  we  simply  establish 
a  minimum  production  percentage  for 
low  sulfur  fuel  in  the  beginning  of  the 
program,  and  allow  the  market  to  take 
over  in  determining  the  appropriate 
supply  and  distribution  from  that  point 
on.  One  concern  with  this  approach  is 
that  it  would  perpetuate  the  p(jtential 
for  misfueling  for  as  long  as  two  grades 
of  highway  fuel  remained  in  the  market. 
We  request  comment  on  how  long  two 
grades  of  highway  diesel  would  likely 
coexist  in  the  market  under  this 
approach.  Further,  the  level  of  this 
minimum  low  sulfur  production 
percentage  would  have  to  be  carefully 
designed  to  assure  sufficient  availability 
throughout  the  country.  If  you  believe 
this  or  other  alternative  approaches 
would  make  the  program  more  useful, 
please  share  your  specific  suggestions 
with  us. 

;;   What  Arp  the  Key  Considpratinns  in 
Dfsigning  the  Compliance  Flexibility^ 

A  key  consideration  in  designing  this 
compliance  flexibility  is  A'hether  or  not 
it  should  be  accompanied  by  a  retailer 
availability  requirement.  Under  an 
availability  requirement,  diesel  retailers 
would  have  to  offer  low  sulfur  fuel,  but 
would  have  the  flexibility  to  offer  the 
500  ppm  fuel  as  well.  We  believe  the 
need  for  an  availability  requirement  is 
linked  to  the  refiners"  500  ppm  fuel 
production  limits.  At  a  500  ppm  fuel 
production  limit  beginning  at  20 
percent,  our  concerns  for  lack  of 


availability  and  misfueling  would  likely 
be  low  enough  not  to  warrant  a  retailer 
availability  requirement  or  additional 
misfueling  controls  such  as  special 
nozzles.  Our  presumption  is  that  if  at 
least  80  percent  of  the  highway  fuel 
volume  is  low  sulfur  (i.e..  a  maximum 
20  percent  is  500  ppm),  the  low  sulfur 
fuel  should  be  sufficiently  available 
across  the  country.  Alternatively,  if 
refiners  were  allowed  to  produce  some 
greater  proportion  of  their  highway 
diesel  fuel  as  500  ppm  fuel  in  the  first 
few  years,  there  would  be  a  greater 
likelihood  of  low  sulfur  fuel  supply 
shortfalls,  lack  of  availability,  and 
misfueling  .  and  there  would  be  a  more 
compelling  need  to  ensure  that  some 
minimum  fracrtion  of  diesel  retailers 
offered  the  low  sulfur  fuel.  We  request 
comment  on  the  level  of  the  500  ppm 
fuel  production  limit  at  which  concerns 
about  low  sulfur  shortfalls,  lack  of 
availability,  and  misfueling  would  be 
great  enough  to  warrant  imposing  a 
retailer  availability  requirement.  We  ask 
that  commenters  also  consider  whether 
they  would  prefer  a  "blended"  program 
(i.e.,  a  program  with  both  a  production 
limit  on  500  ppm  fuel  and  some  form 
of  a  retailer  availability  requirement)  to 
a  program  that  permits  a  slightly  lower 
level  of  500  ppm  fuel,  but  with  no 
availability  requirement. 

In  considering  this  issue,  note  that  the 
percentage  of  low  sulfur  diesel  fuel 
produced  would  not  necessarily  match 
the  availability  level.  For  example,  if  80 
percent  of  the  highway  fuel  pool  were 
low  sulfur,  this  would  not  neces.sarily 
translate  into  the  low  sulfur  fuel  being 
available  at  80  percent  of  retail  stations 
currently  selling  diesel  fuel.  Since  large 
retail  stations  (e.g..  large  truck  stops) 
and  c:entrally-fueled  fleets  represent  a 
disproportionate  share  of  the  diesel 
sales  volume,  it  is  possible  that  the 
percentage  of  retail  stations  offering  low 
sulfur  fuel  could  be  much  lower  than  80 
percent  of  the  diesel  retail  stations.  If 
this  were  the  case,  would  there  still  be 
concerns  with  lack  of  availability  of  the 
low  sulfur  fuel  (e.g.,  even  with  20 
percent  of  highway  fuel  as  low  sulfur)? 

We  believe  there  are  merits  to 
designing  this  compliance  flexibility  in 
a  way  that  avoids  the  need  for  a  retailer 
availability  requirement.  With  no 
availability  requirement,  retailers  would 
be  free  to  choose  to  sell  500  ppm  fuel 
only,  low  sulfur  fuel  only,  or  both.  We 
have  heard  from  refiners  and  diesel 
marketers  that  they  believe  that 
retailers,  if  faced  with  an  availability 
requirement,  would  likely  decide  not  to 
carr\'  both  grades  of  fuel  but,  rather, 
would  switch  over  to  the  low  sulfur  fuel 
to  avoid  the  expense  of  installing  new 
tanks  and  pumps.  If  this  were  true,  an 


availability  requirement  could  have  the 
effect  of  significantly  limiting  a  refiner's 
markets  for  its  500  ppm  fuel,  thus, 
limiting  the  benefits  of  the  compliance 
flexibility  approach.  Nevertheless,  we 
seek  comment  on  whether  an 
availability  requirement  for  low  sulfur 
diesel  fuel  should  be  a  condition  for 
retailers  marketing  500  ppm  fuel. 

We  seek  comment  on  whether  a 
retailer  availability  requirement  would 
diminish  the  utility  of  the  compliance 
flexibility  approach,  and  at  what  point 
in  designing  this  option  (e.g.,  at  what 
500  ppm  fuel  production  limit)  a  retailer 
availability  requirement  would  become 
necessary  to  encourage  sufficient 
availability  of  low  sulfur  fuel. 

Since  this  compliance  flexibility  is 
voluntary,  we  anticipate  that  refiners 
would  only  produce  and  market  500 
ppm  fuel  under  the  allowed  percentages 
to  the  extent  that  the  costs  of 
distributing  it  are  offset  by  savings 
elsewhere.  The  distribution  system  has 
only  a  limited  ability  to  accommodate  a 
second  grade  of  highway  diesel  without 
incurring  significant  costs  (e.g.. 
installing  new  tankage).  Therefore, 
while  refiners  may  be  able  to  reduce  the 
costs  of  diesel  fuel  production  if  higher 
percentages  of  high  sulfur  diesel  fuel  are 
permitted,  they  may  find  it  difficult  to 
market  500  ppm  fuel  in  volumes  much 
above  even  the  20  percent  level,  due  to 
distribution  system  costs.  We  request 
comment  on  the  degree  to  which  the 
distribution  and  retail  costs  associated 
with  accommodating  two  grades  of 
highway  diesel  fuel  depend  on  the 
relative  volumes  of  those  fuels.  For 
example,  how  would  the  costs  incurred 
in  the  distribution  system  var\'  as  the 
amount  of  500  ppm  fuel  produced  by 
refiners  increases  from  zero  to  50 
percent,  or  even  beyond? 

//;.  How  Does  This  Compliance 
Flexibility  Relate  to  the  Options  for 
Small  Refiner  Flexibility? 

In  section  VIII. E..  we  seek  comment 
on  three  approaches  for  small  refiner 
flexibility.  One  of  these  approaches 
would  allow  small  refiners  to  continue 
selling  500  ppm  fuel  for  an  unspecified 
period  of  time  (although  we  seek 
comment  on  an  appropriate  duration  for 
this  flexibility).  If  the  compliance 
flexibility  approach  described  here  were 
implemented  for  the  refining  industry  as 
a  whole,  we  seek  comment  on  the  best 
ways  to  meld  this  flexibility  with 
approaches  for  minimizing  the  burden 
on  small  refiners.  For  example,  we  seek 
comment  on  whether  it  would  be 
appropriate  to  either  relax  or  remove 
any  500  ppm  production  limits  for  small 
refiners.  In  other  words,  we  may 
consider  allowing  small  refiners  to 


continue  selling  their  full  production 
volume  of  highway  diesel  as  500  ppm 
fuel  for  some  period  of  time  (likely  at 
least  as  long  as  the  compliance 
flexibility  provided  to  the  refining 
industry  as  a  whole,  if  not  for  some  or 
an  unlimited  number  of  years  beyond 
that).  We  request  comment  on  the 
appropriate  duration  of  this  flexibility 
for  small  refiners.  Further,  we  seek 
comment  on  whether  small  refiners 
should  be  allowed  to  generate  and  sell 
credits  under  the  compliance 
flexibility's  ABT  program,  even  if  small 
refiners  are  not  required  to  produce  any 
portion  of  their  highway  fuel  as  low 
sulfur  diesel.  The  ABT  approach  could 
minimize  the  burden  on  small  refiners 
by  allowing  them  to  make  some 
additional  profit  to  offset  their 
desulfurization  investments,  thus  giving 
them  an  incentive  to  produce  low  sulfur 
highway  diesel  fuel  earlier  than  they 
otherwise  would.  We  seek  comment  on 
other  ways  this  compliance  flexibility 
could  be  crafted  to  minimize  burden  on 
small  refiners  and  to  better  meld  with 
the  approaches  for  small  refiner 
flexibility  described  in  section  VIII. E. 

It  should  be  noted  that  our  approach 
to  allow  small  refiners  to  continue 
selling  500  ppm  highway  diesel  (on 
which  we're  seeking  public  comment  in 
section  VIII. E.l.)  does  not  include  a 
retailer  availability  requirement.  During 
the  SBREFA  process,  small  refiners 
expressed  concern  that  an  availability 
requirement  would  significantly  limit 
their  potential  markets  for  500  ppm  fuel, 
since  they  believe  that  few  retail  outlets 
would  be  willing  to  offer  both  grades  of 
highway  diesel  due  to  the  significant 
costs  of  installing  new  tanks  and 
pumps.  Therefore,  if  this  option  for 
small  refiner  flexibility  is  promulgated 
in  the  final  rule,  we  would  reconsider 
its  design  in  light  of  any  decisions  made 
for  compliance  flexibilities  for  the 
whole  refining  industry'  (e.g.,  the  issue 
of  whether  an  availability  requirement 
would  be  necessary). 

iv.  How  Would  the  Averaging.  Banking 
and  Trading  Program  Work? 

This  section  discusses  in  more  detail 
how  we  envision  an  averaging,  banking 
and  trading  (ABT)  program  working  in 
conjunction  with  the  compliance 
flexibility  approach.  The  goal  of  the 
ABT  provisions  is  to  maximize  the 
flexibility  provided  by  the  program 
without  diminishing  its  environmental 
benefits.  We  envision  that  this  ABT 
program  could  apply  to  the  program 
regardless  of  the  actual  level  of  the 
minimum  refiner  production 
requirement  for  low  sulfur  highway 
diesel.  We  request  comment  on  all 
aspects  of  these  ABT  provisions.  If  you 


have  ideas  on  how  these  provisions 
could  be  structured  differently  to 
enhance  the  program,  please  share  your 
specific  suggestions  with  us. 

Averaging 

Refiners  and  importers  could  be 
allowed  to  meet  the  required  minimum 
percentage  of  low  sulfur  fuel  production 
averaged  over  their  entire  corporate 
highway  diesel  pool.  The  minimum 
required  percentage  of  low  sulfur  fuel 
production  under  the  compliance 
flexibility  would  be  determined  on  an 
aimual  average  basis,  across  all 
refineries  owned  by  that  refiner  (or  all 
highway  diesel  fuel  imported  by  the 
importer  in  the  calendar  year).  "Thus, 
within  a  given  refining  company,  the 
volume  of  low  sulfur  fuel  produced  at 
one  refinery  could  be  below  the 
minimum  required  percentage,  so  long 
as  the  volume  produced  at  another 
refiner}'  exceeded  the  minimum 
percentage  by  a  sufficient  amount  such 
that  the  minimum  required  percent  of 
low  sulfur  volume  was  met  at  the 
corporate  level. 

Generating  Credits 

Begirming  in  2006.  refineries  and 
importers  could  generate  credits  based 
on  the  volume  of  low  sulfur  fuel 
produced  above  the  required 
percentage.  For  example,  a  refinery 
produced  10  million  gallons  of  highway 
diesel  fuel  in  2006  and  was  required  to 
produce  a  minimum  of  80  percent  of  its 
highway  diesel  volume  (8  million 
gallons)  as  low  sulfur  that  year.  That 
refiner\'  actually  produced  100  percent 
of  its  highway  diesel  as  low  sulfur  that 
year.  Thus,  it  could  generate  credits 
based  on  the  volume  of  the  "extra"  20 
percent  of  low  sulfur  fuel  it  produced 
above  the  required  minimal  percentage 
"  that  is,  2  million  gallons  of  credits. 
Under  this  program,  we  do  not  envision 
a  need  to  establish  a  baseline  volume  of 
diesel  fuel,  since  credits  would  be 
generated  based  on  the  volume  of  low 
sulfur  diesel  fuel  actually  produced 
above  the  required  percentage. 

Credits  could  be  generated  in  each 
year  that  the  compliance  flexibility 
provisions  are  in  place.  In  other  words, 
if  the  duration  of  the  compliance 
flexibility  were  for  four  years  (i.e., 
refiners  were  allowed  to  continue 
producing  some  specified  percentage  of 
500  ppm  fuel  for  four  years  after  the 
start  of  the  low  sulfur  program),  from 
2006  through  2009,  credits  could  be 
generated  in  each  of  those  years. 

We  seek  comment  on  whether  there 
could  be  circumstances  where  the  use  of 
low  sulfur  highway  diesel  could  be 
shown  to  demonstrate  environmental 
benefits  significant  enough  to  warrant 
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the  generation  of  early  credits.  To  the 
extent  there  may  be  circumstance.s  that 
warrant  early  credit  generation,  we  .seek 
comment  on  whether  there  should  he  an 
appropriate  discount  factor  applied  to 
such  credits,  to  ensure  they  would  be 
comparable  with  the  environmental 
beneBts  achieved  by  the  use  of  low 
sulfur  fuel  in  vehicles  meeting  todays 
proposed  standards.  See  section  IV. F. 

As  an  additional  aspect  to 
implementing  the  compliance  flexibility 
program,  we  seek  comment  on  whether 
it  would  be  advantageous  for  EPA  to 
offer  to  sell  additional  ABT  credits  to 
refineries  at  a  predetermined  price.  This 
would  provide  more  certainty  about  the 
cost  of  supplying  low  sulfur  diesel  fuel 
by  establishing  a  ceiling  price  on  the 
ABT  credits.  We  request  comment  on  (1 ) 
what  should  be  the  appropriate 
predetermined  price  for  these  ABT 
credits;  (2)  whether  there  should  be  a 
cap  on  the  total  number  of  credits 
available  from  EPA  to  assure  availability 
of  low  sulfur  diesel;  and  (3)  if  there  is 
a  cap,  whether  credits  should  be  sold  on 
a  first-come,  first-serve  basis. 

Using  Credits 

Refiners  and  importers  would  be  able 
to  use  credits  to  demonstrate 
compliance  with  the  minimum  required 
percentage  of  low  sulfur  highway  diesel 
fuel,  if  they  are  unable  to  meet  this 
requirement  with  actual  highway  diesel 
fuel  production.  Although  credits  would 
not  officially  exist  until  the  end  of  the 
calendar  year  (based  on  the  generating 
refinery's  actual  low  sulfur  fuel 
production)  there  is  nothing  to  prevent 
companies  from  contracting  with  each 
other  for  credit  sales  prior  to  the  end  of 
the  year,  based  on  anticipated 
production.  The  actual  credit  transfer 
would  not  take  place  until  the  end  of 
the  year.  All  credit  transfer  transactions 
would  have  to  be  concluded  by  the  last 
day  of  February  after  the  close  (jf  the 
annual  compliance  period  (e.g., 
February  28,  2007  for  the  2006 
compliance  period) 

For  example,  refiners  who  wish  to 
purchase  credits  to  comply  with  the 
2006  required  percentage  of  low  sulfur 
fuel  could  do  so  baseil  on  the  generating 
refinery's  projections  of  low  sulfur  fuel 
production.  By  the  end  of  February  the 
following  year,  both  the  purchaser  and 
the  seller  would  need  to  reconcile  the 
validity  of  the  credits,  as  well  as  their 
compliance  with  the  required 
percentages  of  low  sulfur  fuel  produced. 

We  seeK  comment  on  allowing  an 
individual  refinery  that  does  not  meet 
the  required  percentage  of  low  sulfur 
fuel  production  in  a  given  year  to  carry 
forward  a  credit  deficit  for  one  year 
Under  this  provision,  the  refinery  would 


have  to  make  up  the  credit  deficit  and 
come  into  compliance  with  the  required 
low  sulfur  production  percentage  in  the 
next  calendar  year,  or  face  penalties. 
This  provision  would  give  some  relief  to 
refiners  faced  with  an  unexpected 
shutdown  or  that  otherwise  were  unable 
to  obtain  sufficient  credits  to  meet  the 
required  percentage  of  low  sulfur  fuel 
production. 

We  recognize  that  there  is  potential 
for  credits  to  be  generated  by  one  party 
and  subsequently  purchased  and  used 
in  good  faith  by  another  party,  yet  later 
found  to  have  been  calculated  or  created 
improperly,  or  otherwise  determined  to 
be  invalid.  Our  preference  would  be  to 
hold  the  credit  seller,  as  opposed  to  the 
credit  purchaser,  liable  for  the  violation. 
Generally,  we  would  anticipate 
enforcing  a  compliance  shortfall  (caused 
by  the  good  faith  purchase  of  invalid 
credits)  against  a  good  faith  purchaser 
only  in  cases  where  the  seller  is  unable 
to  recover  valid  credits  to  cover  the 
compliance  shortfall.  Moreover,  in 
settlement  of  such  cases,  we  would 
strongly  encourage  the  seller  to 
purchase  credits  to  cover  the  good  faith 
purchaser's  credit  shortfall 

We  believe  that  any  person  could  act 
as  a  broker  in  facilitating  credit 
transactions,  whether  or  not  such 
person  is  a  refiner  or  importer,  so  long 
as  the  title  to  the  credits  are  transferred 
directly  from  the  generator  to  the 
purchaser  Whether  credits  are 
transferred  directly  from  the  generator 
to  the  purchaser,  or  through  a  broker, 
the  purchaser  needs  to  have  sufficient 
inf(}rmation  to  fully  assess  the 
likelihood  that  credits  would  be  valid. 
Any  party  that  can  generate  and  hold 
credits  could  also  resell  them,  but  the 
credits  should  not  be  resold  more  than 
twice.  Repeated  sales  of  credits  could 
significantly  reduce  the  ability  to  verify 
the  validity  of  those  credits. 

How  Long  Would  Credits  Lasf 

The  goal  of  these  ABT  provisions  is  to 
provide  refiners  additional  flexibility  in 
the  earlv  years  of  the  low  sulfur  fuel 
program  .^fter  the  first  few  years  of  the 
program,  there  would  be  a  significantly 
greater  proportion  of  aftertreatment- 
equipped  vehicles  in  the  fleet.  It  would 
be  important  to  ensure  a  full  transition 
to  the  new  low  sulfur  fuel  to  prevent 
misfueling  of  those  vehicles  and 
preserve  the  environmental  benefits  of 
the  program.  Therefore,  we  do  not 
currently  envision  allowing  credits  to  be 
used  more  than  a  few  years  beyond  the 
compliance  flexibility  period.  We  seek 
comment  on  whether  credit  lifetime 
should  be  limited,  and  if  so  on  the 
appropriate  length  of  time  credits 


should  be  allowed  to  be  used  (in  other 
words,  the  "lifetime"  of  credits). 

V.  Compliance,  Recordkeeping,  and 
Reporting  Requirements 

This  section  describes  the  types  of 
provisions  we  believe  the  regulations 
would  need  to  include  if  a  compliance 
flexibility  approach  were  adopted,  to 
ensure  that  diesel  fuel  subject  to  the  500 
ppm  sulfur  standard  would  not  be 
introduced  into  model  year  2007  and 
later  diesel  vehicles. 

Refiners  and  importers  of  500  ppm 
highway  diesel  fuel  would  be  required 
to  designate  all  highway  diesel  fuel 
produced  as  meeting  the  500  ppm  sulfur 
standard  or  meeting  the  proposed  15 
ppm  standard.  Such  refiners  and 
importers  would  be  required  to 
maintain  records  regarding  each  batch 
of  motor  vehicle  diesel  fuel  produced  or 
imported,  including  the  volume  of  each 
batch,  and  would  be  required  to 
maintain  records,  and  to  report 
regarding  credits  earned  and  credit 
transactions.  Reporting  would  also  be 
required  regarding  volumes  of  highway 
diesel  fuel  produced  or  imported. 

All  parties  in  the  distribution  system 
that  chose  to  carry  500  ppm  fuel  would 
be  required  to  segregate  that  fuel  from 
15  ppm  sulfur  fuel,  and  would  be 
responsible  for  ensuring  that  fuel 
designated  as  15  ppm  or  500  ppm  meets 
the  respective  sulfur  standards, 
throughout  the  distribution  system. 
Such  segregation  requirements  would 
likely  be  modeled  after  those  of  the 
reformulated  gasoline  (RFG)  program 
(e.g..  the  RFG  program's  requirements 
for  product  transfer  documents,  refiners' 
designations  of  the  standards  to  which 
each  batch  of  fuel  applies,  and 
registration  requirements  for  refiners 
producing  both  highway  diesel  fuels). 
However,  the  RFG  program's  segregation 
provisions  are  somewhat  different,  in 
that  they  were  designed  to  segregate 
RFG  from  conventional  gasoline  by 
geographic  area.  In  the  highway  diesel 
program,  the  segregation  provisions 
would  be  much  more  widespread, 
because  both  grades  of  highway  fuel 
could  be  distributed  throughout  the 
country,  depending  on  how  refiners 
choose  to  take  advantage  of  the 
compliance  flexibility.  We  seek 
comment  on  the  need  to  require  refiners 
producing  500  ppm  fuel  to  conduct 
some  form  of  downstream  quality 
assurance  sampling,  similar  to  the 
surveys  required  under  the  RFG 
program. 

Further,  all  parties  in  the  distribution 
system  would  be  subject  to  prohibitions 
against  selling,  transporting,  storing,  or 
introducing  or  causing  or  allowing  the 
introduction  of  diesel  fuel  having  a 


sulfur  content  greater  than:  (1)  the 
proposed  15  ppm  standard  into  highway 
diesel  vehicles  manufactured  in  the 
2007  model  year  and  beyond;  and  (2) 
500  ppm  into  any  highway  vehicle. 
Under  the  proposed  presumptive 
liability  scheme  (as  discussed  in  section 
VIII.  A. 8),  if  a  violation  is  found  at  any 
point  in  the  distribution  system,  all 
parties  in  the  distribution  system  for  the 
fuel  in  violation  are  responsible  unless 
they  can  establish  a  defense.  Because  of 
our  concerns  for  contamination  and 
misfueling  with  having  two  grades  of 
highway  diesel  in  the  market,  we  seek 
comment  on  whether  a  refiner  should 
lose  its  flexibility  to  continue  producing 
500  ppm  fuel  if  it  is  found  liable  for  a 
violation. 

All  parties  handling  500  ppm  fuel 
also  would  be  required  to  maintain 
product  transfer  documents  for  five 
years  that  indicate  to  which  highway 
diesel  fuel  standard  the  fuel  is  subject. 
Pump  labels  would  be  required  at  retail 
outlets  and  wholesale  purchaser- 
consumer  facilities  providing  notice 
regarding  the  different  highway  fuel 
types  and  the  vehicles  they  may /may 
not  be  used  in.  As  mentioned  above, 
nozzle  requirements  might  also  be 
considered  if  the  minimum  volume 
requirement  for  low  sulfur  diesel  is  low 
enough  to  warrant  it. 

The  rule  would  prohibit  any  refiner 
from  producing  more  500  ppm  highway 
diesel  fuel  than  allotted,  and  would 
prohibit  any  party  from  distributing  or 
selling  diesel  fuel  not  meeting  the 
proposed  15  ppm  standard  unless  it  is 
properly  designated  and  accompanied 
by  appropriate  product  transfer 
documents.  The  rule  would  also 
prohibit  any  person  from  introducing  or 
causing  or  allowing  the  introduction  of 
highway  diesel  fuel  not  meeting  the  1 5 
ppm  sulfur  standard  into  any  model 
year  2007  or  later  vehicle. 

As  with  any  ABT  program,  we  would 
need  refiners  to  keep  appropriate 
records,  and  to  file  necessary  reports,  to 
ensure  compliance  as  well  as  the 
integrity  of  any  credit  generation, 
trading,  and  use.  If  this  program  is 
promulgated  in  the  final  rule,  we  would 
envision  that  refiners  would  likely  be 
required  to  keep  records  of  key 
information  pertaining  to  the  ABT 
program.  Beginning  the  first  year  that 
credits  are  generated,  any  refiner  for 
each  of  its  refineries,  and  any  importer 
for  the  highway  diesel  fuel  it  imports, 
would  keep  information  regarding 
credits  generated,  separately  kept 
according  to  the  year  of  generation.  We 
envision  that  refiners  would  keep 
records  of  the  following  information,  at 
a  minimum,  and  report  such 
information  to  EPA  on  an  annual  basis. 


for  any  year  in  which  credits  are 
generated,  transferred,  or  used: 

•  The  total  volume  of  highway  diesel 
fuel  produced 

•  'The  total  volume  of  highway  diesel 
fuel  produced  meeting  the  500  ppm 
sulfur  standard 

•  The  total  volume  of  highway  diesel 
fuel  produced  meeting  the  low  sulfur 
standard 

•  The  total  volume  of  highway  diesel 
fuel  produced  (delineating  both  500 
ppm  fuel  and  low  sulfur  fuel)  after 
inclusion  of  any  credits 

•  The  number  of  credits  in  the 
refiner's  or  importer's  possession  at  the 
begirming  of  the  averaging  period 

•  The  number  of  credits  used 

•  If  any  credits  were  obtained  from  or 
transferred  to  other  parties,  for  each 
other  party,  its  name,  its  EPA  refiner  or 
importer  registration  nimiber,  and  the 
number  of  credits  obtained  from  or 
transferred  to  the  other  party; 

•  The  number  of  credits  in  the 
refiner's  or  importer's  possession  that 
will  carry  over  into  the  next  averaging 
period 

•  Contracts  or  other  commercial 
documents  that  establish  each  transfer 
of  credits  from  the  transferor  to  the 
transferee 

•  The  calculations  used  to  determine 
compliance  with  the  minimum  required 
percentage  of  low  sulfur  highway  diesel 
fiiel 

•  The  calculations  used  to  determine 
the  number  of  credits  generated 

b.  Refiner-Ensured  Availability 

An  alternative  concept  suggested  to 
the  Agency  to  accomplish  the  objective 
of  ensuring  widespread  availability  of 
low  sulfur  diesel  fuel  while  still 
allowing  flexibility  for  producing  less 
than  all  of  the  diesel  fuel  pool  as  low 
sulfur  is  to  have  the  refiners  ensure  that 
it  is  widely  available.  The  base  program 
would  still  be  a  requirement  that 
refiners  produce  only  highway  diesel 
fuel  which  meets  the  sulfur  stemdard 
proposed  today.  However,  refiners 
could  voluntarily  choose  to  participate 
in  a  program  where  they  would  be 
allowed  to  sell  a  larger  fraction  of  their 
highway  diesel  fuel  as  500  ppm  fuel,  in 
exchange  for  ensuring  that  low  sulfur 
diesel  fuel  is  made  widely  available  at 
the  retail  level. 

This  concept  may  entail  a  refinery 
contracting  with,  or  purchasing  credits 
from,  retailers,  who  in  exchange  for 
incentives  fi-om  the  refiner,  agree  to 
make  low  sulfur  diesel  fuel  available. 
This  could  mean  that  the  retailer 
decides  to  switch  over  entirely  to  selling 
low  sulfur  diesel  fuel,  or  that  they  offer 
both  low  sulfur  and  high  sulfur  diesel 
fuel  simultaneously.  The  retailer  would 


have  to  make  a  showing  that:  (1)  the  low- 
sulfur  diesel  was  "meaningfully" 
available;  (2)  there  was  an  assured 
supply  chain  for  obtaining  low  sulfur 
diesel  fuel;  and  (3)  the  diesel  fuels  were 
segregated  and  properly  labeled  at  the 
pumps.  "Meaningfully"  available  might 
mean  having  dedicated  pumps  and 
tankage  for  low  sulfur  diesel  with  a 
capacity  in  the  thousands  of  gallons 
range,  and  operating  all  year  long.  To  be 
clear,  the  contract/credits  would  be  for 
making  low  sulfur  diesel  available  for 
sale,  not  necessarily  selling  a  given 
volume  of  low  sulfur  diesel. 

The  relief  that  refiners  receive  in 
exchange  for  providing  for  low  sulfur 
availability^  could  be  calculated  on  the 
basis  of  the  retailer's  total  diesel  sales 
volume.  For  example,  the  refiner  would 
be  permitted  to  produce  a  certain 
volume  of  highway  diesel  fuel  at  the 
current  500  ppm  cap  in  proportion  to 
the  total  diesel  sales  volume  of  the 
retailers  that  the  refiner  contracts  with 
(or  purchases  credits  from).  A  ratio 
could  be  applied  to  the  retailer's  sales 
volume  to  ensure  sufficient  retail 
availability. 

An  example  of  how  this  concept 
might  work  is  as  follows:  A  refiners- 
producing  highway  diesel  fuel  contracts 
with  several  truck  stops  and  service 
stations  to  make  low  sulfur  fuel 
available  at  their  stations.  The  refiner 
would  then  be  permitted  to  produce  500 
ppm  grade  diesel  fuel  in  an  amount  up 
to  the  combined  diesel  sales  volume  (or 
some  multiple  thereof}  for  these 
retailers.  The  retailers  may  receive  their 
low  sulfur  diesel  fuel  from  this  refiner 
or  from  other  refiners  to  comply  with 
the  contract. 

Under  this  approach,  refiners  would 
likely  make  arrangements  with,  or 
purchase  credits  from,  the  largest 
retailers  (since  they  have  the  largest  fuel 
volumes),  in  order  to  minimize 
transaction  costs.  Because  the  largest  5 
percent  of  diesel  retail  stations  represent 
60  percent  of  the  sales  volume.  '^2  to 
achieve  any  meaningful  availability  of 
low  sulfur  fuel  at  retail  stations,  the 
program  may  require  a  considerably 
larger  percentage  of  the  sales  volume  to 
be  targeted  by  weighting  more  heavily 
credits  generated  by  smaller  retail 
outlets. 

We  ask  for  comment  on  this  concept, 
on  its  advantages  and  disadvantages 
compared  to  other  implementation 
options,  on  the  percentage  of  retail 
outlets  that  may  be  sufficient  under  this 
concept  to  achieve  satisfactory  low 


'^■^  Memorandum  to  Docket  .^-99-06  from  leffrey 
Herzog,  EPA,  entitled:    Diesel  Throughput  Volume 
bv  Percentage  of  Diesel  Fuel  Retailers."  Ma>  5. 
2000. 
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sulfur  diesel  fii«l  availabilit\ .  nn  mean.s 
(if  unsuriiiK  ad»'(iiiatt!  geographic 
(iistribution  of  low  sulfur  diesel  fuel 
throughout  thu  yoar.  and  on  the 
appropriate  moans  of  calculating  the 
volumes  that  refiners  should  be 
permitted  to  produce  as  high  sulfur  in 
exchange  for  making  low  sulfur 
available  We  also  request  comment  on 
how  such  a  program  could  be 
implemented  and  enforced.  In 
particular,  we  request  comment  on  the 
type  of  recordkeeping  and  reporting 
EPA  should  require  in  ensuring  a  refiner 
actually  has  legitimate  credits,  contracts 
or  other  binding  arrangements  with 
retailers  to  make  low  sulfur  diesel  fuel 
"meaningfully"  available.  We  further 
request  comment  on  whether  and  what 
type  of  recordkeeping  and  reporting 
may  be  necessary  for  retailers  and 
distributors,  particularly  if  the  program 
were  structured  to  allow  retailers  to 
generate  and  sell  credits 

c.  Retailer  Availability  Requirement 

One  way  of  ensuring  widespread 
avadability  of  the  low  sulfur  fuel  under 
a  phase-in  approach  would  be  to  require 
retailers  selling  highway  diesel  to  make 
available  the  low-sulfur  diesel  (i.e..  a 
retailer  availability  requirement) 
Retailers  would  be  free  to  sell  the 
current  500  ppm  sulfur  fuel  as  well,  but 
at  a  minimum  would  have  to  offer  the 
low  sulfur  fuel.  This  approach  could 
either  be  a  stand-alone  program  design 
(i  e.,  with  no  refiner  production 
requirement  for  a  minimum  amount  of 
low  sulfur  diesel),  or  could  be  coupled 
with  a  refiner  productiim  requirement. 
Retailers  would  be  responsible  for 
getting  low-sulfur  diesel  from  the 
distribution  system  The  premise  of  this 
approach  is  that  the  fuel  distribution 
system  would  reac:t  to  the  market 
demands,  and  supply  and  distribute  the 
second  grade  of  fuel  in  all  parts  of  the 
countr>' 

In  order  to  turn  this  premise  into  a 
reality,  the  hindamental  issues 
associated  with  a  phase-in  approach,  as 
discussed  in  subsection  1  above,  would 
have  to  be  addressed.  (Consequently,  in 
the  context  of  an  availability 
requirement,  we  seek  comment  on  how 
to  resolve  the  concerns  raised  in 
subsection  1   With  regard  to  the 
structure  of  such  an  availability 
requirement,  we  sw»k  comment  on  when 
it  should  begin,  whether  it  could  be 
limited  to  just  a  fraction  of  the  diesel 
fuel  retail  outlets,  and  what  fraction 
would  constitute  acceptable  availability 
in  the  marketplace  We  specifically 
request  comment  on  the  merits  of 
limiting  an  availability  requirement  to 
the  larger  diesel  retailers.  IJnder  suc:h  an 
approac:h.  the  larger  diesel  retailers 


would  have  to  carry  low  sulfur  diesel, 
but  could  also  choose  to  carry  the  500 
ppm  grade  as  well.  Smaller  retailers  not 
subject  to  the  availability  requirement 
would  have  the  flexibility  to  choose  to 
carrv  onlv  the  low  sulfur  grade,  only  the 
500  ppm  grade,  or  both.  For  example, 
we  seek  comment  on  the  merits  of 
limiting  the  requirement  to  only  truck 
stops  selling  more  than  200,000  gallons 
of  diesel  fuel  per  month,  and  other  retail 
outlets  selling  more  than  20,000  gallons 
of  diesel  per  month,  as  suggested  by 
some  Panel  members  during  the  Small 
Business  Advocacy  Review  process.  We 
encourage  commenters  to  consider  other 
appropriate  throughput  thresholds,  for 
both  truck  stops  and  service  stations 
that  could  limit  an  availability 
requirement  to  the  larger  retailers,  while 
still  ensuring  sufficient  availability. 

While  desirable  to  limit  the  fraction  of 
retailers  subject  to  an  availability 
requirement,  ensuring  sufficient 
availability  is  complicated  by  the  fact 
that  diesel  fuel  is  sold  at  a  portion  of  all 
retail  outlets  today.  '"^^  If  less  than  100 
percent  of  diesel  retail  outlets  are 
required  to  make  the  new  fuel  available, 
how  would  we  ensure  availability  in  all 
parts  of  the  country?  Commenters 
should  consider  the  distribution  of 
diesel  fuel  outlets  around  the  country, 
and  the  distances  between  outlets  in 
addressing  this  issue.  How  would  the 
rest  of  the  distribution  system  respond 
to  supply  the  low  sulfur  fuel  to  the  retail 
outlets  needing  to  make  it  available?  To 
help  protect  against  fuel  shortage*  either 
nationally  or  regionally,  would  an 
availability  requirement  need  to  be 
c:oupled  with  a  production  requirement 
on  refiners  to  ensure  supply  of  a 
minimum  amount  of  low-sulfur  diesel 
fuel?  If  so,  how  should  such  a 
production  requirement  be  structured? 
Conversely,  could  an  availability 
requirement  be  coupled  with  a 
produc:tion  requirement  in  a  way  that 
would  allow  a  larger  percentage  of  500 
ppm  fuel  production  in  the  early  years? 
[See  the  disc;ussion  above  in  subsection 
2.a.ii) 

With  regard  to  the  impacts  on  the 
diesel  fuel  retail  and  distribution 
svstem.  numerous  parties  in  the 
industn,'  have  commented  that 
managing  two  grades  of  highway  diesel 
in  the  distribution  system  would  raise 
their  costs.  We  seek  comment  on  what 
actions  retailers,  centrally  fueled  fleets, 
wholesalers,  terminals,  pipelines,  and 
refiners  would  take  to  manage  two 
grades  of  highway  diesel,  and  in 
particular  on  the  cost  impacts  resulting 


'■■' ■  SuniniHrv  Uala  nn  Uipsfl  Fuel  Retailers. " 
M«mo  t(i  the  ii()(  knl  frnm  leffrov  Herzo^.  EPA. 
March  Z.i.  2(KH)  |I)(m  k.et  item  »  ll-B-07) 


from  those  actions.  We  especially  seek 
comment  on  what  cost  savings  refiners 
might  realize  under  such  an  approach, 
and  whether  these  savings  would  be 
greater  than  the  costs  incurred  by  the 
distribution  system  to  distribute  a 
second  grade  of  highway  diesel  fuel.  In 
this  context,  we  also  seek  comment  on 
how  refiners  would  plan  their  refiner\' 
changes  given  the  uncertainty  of  low 
sulfur  diesel  demand  from  retailers 
under  such  a  phase-in  approach.  When 
would  they  make  their  capital 
investments,  and  for  what  volume  of 
fuel  would  they  plan  to  build 
desulfurization  capacity?  How  would 
they  predict  demand  in  the  time  frame 
when  they  would  need  to  make  their 
capital  investments?  How  would  they 
adjust  to  different  volumes  from 
predicted  demand  levels,  and  what 
would  be  the  implications? 

Commenters  snould  address  this 
approach  from  the  perspective  of  the 
issues  discussed  above  in  subsection 
A.l  (including  misfueling,  distribution 
system  impacts,  potential  costs,  etc).  We 
are  also  interested  in  the  implications  of 
such  an  approach  on  prices  in  the 
wholesale  and  retail  markets,  and  on  the 
ability  of  retailers  and  distributors  to 
recover  costs  under  such  an  approach. 

We  also  invite  comment  on  tne  merits 
of  applying  an  averaging,  banking  and 
trading  program  within  the  context  of  a 
retailer  availability  requirement.  Such  a 
credit  trading  program  could  entail 
elements  similar  to  the  program 
described  in  subsection  2. a. v.  for 
refiners  under  the  compliance  fiexibility 
approach,  but  would  be  tailored 
specifically  to  retailers  subject  to  an 
availability  requirement.  Commenters 
should  address  how  such  a  credit 
trading  program  might  be  structured,  if 
they  believe  it  should  differ 
significantly  from  the  refiner-based 
approach  discussed  above. 

Finally,  the  trucking  industry  and 
diesel  marketers  have  also  commented 
that  an  availability  requirement  would 
be  administratively  intensive  for  the 
Agency  to  implement  and  enforce, 
especially  in  verifying  actual  fuel 
availability.  Therefore,  we  ask  comment 
on  ways  to  streamline  the  enforcement 
of  such  a  program  to  avoid  unnecessary 
burden  on  both  industry  and  the 
Agency. 

2.  Why  Is  a  Regulation  Necessary  to 
Implement  the  Fuel  Program? 

Some  commenters  on  the  ANPRM 
suggested  simply  leaving  it  up  to  the 
market  to  introduce  low-sulfur  highway 
diesel  fuel — that  is,  establish  no 
regulator}'  requirements  for  refiners  to 
produce  the  fuel  and  no  requirements 
for  retailers  to  sell  the  fuel.  The 


commenters'  line  of  reasoning  for  this 
suggestion  is  as  follows.  The  vehicle 
and  engine  manufacturers  would  be 
forced  by  emission  standards  to 
introduce  vehicles  meeting  stringent 
emission  standards.  Since  the  engines 
and  vehicles  would  need  low-sulfur 
diesel  fuel  to  meet  the  emission 
standards,  then  the  vehicle  purchasers 
would  have  to  refuel  only  with  low- 
sulfur  diesel  fuel.  The  fuel  production 
and  distribution  system  would  then 
respond  to  the  demand  and  provide  the 
fuel  if,  when,  and  where  necessary. 

Such  an  approach  raises  many  of  the 
same  issues  discussed  above  with 
respect  to  phase-in  approaches  (e.g.,  fuel 
availability,  misfueling,  and 
uncertainties  in  the  transition  to  low 
sulfur).  These  concerns,  however, 
would  be  heightened  by  the  fact  that  no 
regulatory  measures  would  be  in  place 
to  mitigate  them.  We  seek  comment  on 
whether  a  market-based  approach  could 
adequately  ensure  availability  of  the  low 
sulfur  fuel  for  the  vehicles  that  need  it. 

3.  Why  Not  Just  Require  Low-Sulfur 
Diesel  Fuel  for  Light-Duty  Vehicles  and 
Light-Duty  Trucks? 

In  the  ANPRM,  we  requested  and 
received  considerable  comment  on 
focusing  the  rulemaking  effort  on 
providing  low-sulfur  diesel  fuel  for 
light-duty  vehicles  and  trucks  only.  By 
providing  a  clean  grade  of  diesel  fuel, 
exhaust  emission  control  technology 
would  be  enabled.  This  in  turn  would 
give  light-duty  diesel  vehicles  a  much 
better  chance  of  meeting  the  final  Tier 
2  emission  standards.  The  appeal  of  a 
light-duty  only  approach  is  that  the 
program  would  be  relatively  small  and 
could  set  the  stage  for  futiue  expansion 
of  low-sulfur  diesel  fuel  into  the  heavy- 
duty  market  if  the  demand  developed. 

Based  on  the  comments  received  on 
the  ANPRM  and  our  own  analysis, 
however,  there  appears  to  be  little 
justification  for  such  a  regulatory 
approach.  First,  and  most  importantly, 
such  an  approach  would  provide  no 
environmental  benefit  to  justify  the 
costs  of  the  program.  Under  the  Tier  2 
program,  all  LDVs  and  LDTs  must  meet 
on  average  a  certain  NOx  emission 
standard.  There  are  a  number  of 
emission  standards  or  "bins"  that 
individual  vehicles  can  be  certified  to, 
but  an  overall  fleet  average  emission 
standard  must  still  be  met. 
Consequently,  regardless  of  whether  or 
not  the  Tier  2  fleet  is  comprised  of  a 
large  number  of  diesel  vehicles,  the 
same  overall  fleet  average  NOx  emission 
rate  will  be  achieved.  The  only 
anticipated  difference  would  be  in 
particulate  emissions  where,  even 
though  the  emission  standards  are  the 


same,  in-use  emissions  are  assumed  to 
be  somewhat  lower  for  gasoline  vehicles 
than  for  diesel  vehicles.  In  contrast, 
today's  proposed  program  for  setting 
new  emission  standards  for  heavy-duty  . 
engines  and  vehicles  in  conjunction 
with  lower  sulfur  highway  diesel  fuel 
would  achieve  significant  reductions  in 
NOx  and  particulate  matter,  as 
discussed  further  in  section  D. 

Secondly,  the  comments  received  on 
the  ANPRM  from  the  fuel  production 
and  distribution  system  indicated  that 
such  an  approach  would  be  very  costly. 
The  Engine  Manufacturers  Association 
conducted  a  study  of  the  cost  increase 
associated  with  distributing  a  unique 
grade  of  diesel  fuel  for  just  light-duty 
vehicles  and  trucks.^**  The  results  of 
this  study  indicated  that  the  distribution 
costs  alone  (i.e.,  not  including  refiner 
production  costs)  for  such  a  fuel  could 
be  3  to  4  cents  per  gallon.  Moreover,  this 
study  made  some  simplifying 
assumptions  that  served  to 
underestimate  actual  volume  of 
highway  diesel  fuel  that  would  have  to 
be  produced  and  the  costs.  The  study 
assumed  a  production  volume  of  5 
percent  low  sulfur  diesel,  which  is  not 
realistic  because  many  retailers  might 
choose  to  switch  over  entirely  to  the  low 
sulfur  fueL  Thus,  refiners  would  have  to 
make  the  investments  to  produce  a 
considerably  larger  volume  of  low  sulfur 
diesel  fuel  than  might  be  required  for 
new  light-duty  vehicles  and  trucks  only. 

Third,  commenters  indicated  that 
such  an  approach  may  be  impractical.  In 
areas  where  there  are  few  fuel 
distribution  options  (e.g.,  areas  not 
served  by  pipelines,  areas  with  few 
diesel  retail  outlets),  the  low-sulfur 
diesel  fuel  may  not  be  made  available 
or,  if  it  is,  it  could  only  be  sold  at  retail 
prices  considerably  higher  than  the 
refiners'  cost  to  produce  the  fuel. 
Consumer  demand  for  light-duty  diesel 
vehicles  could  be  reduced  by  both 
unavailability  of  the  low  sulfur  fuel  and 
uncertainty  about  it  being  available  at 
reasonable  prices. 

Finally,  a  light-duty  only  approach 
would  appear  to  be  inappropriate  in 
light  of  our  demonstrated  air  quality 
need  for  additional  emission  reductions 
and  the  opportunity  available  with 
recent  advancements  in  diesel  engine 
exhaust  emission  control  technology  to 
obtain  these  emission  reductions  from 
heavy-duty  engines.  If  the  technology 
necessary  to  meet  very  low  emission 
standeirds  for  light-duty  diesel  vehicles 
is  feasible  with  the  control  of  diesel  fuel 
sulfur,  and  if  that  same  technology  is 


'**  "Very-Low-Sulfur  Diesel  Distribution  Cost." 
Baker  &  O'Brien  Inc..  for  the  Engine  Manufacturers 
.^ssociation.  August  1999. 


applicable  to  hea\n/-duty  diesel 
vehicles,  then  we  have  an  obligation 
under  the  Clean  Air  Act  to  consider 
emission  standards  for  heavy-duty- 
vehicles  that  would  be  enabled  by  that 
technology  as  well.  Given  the  air  quality 
need,  we  would  be  remiss  in  our 
obligations  under  section  202(a)(3)(A)  of 
the  Act  which  requires  us  to  set  the 
most  stringent  standards  feasible  for 
heavy-duty  vehicles,  taking  into 
consideration  cost  and  other  factors. 
EPA  can  revise  such  standards, 
however,  based  on  available  information 
regarding  the  effects  of  air  pollutants 
from  heavy-duty  engines  on  public 
health  or  welfare. 

4.  Why  Not  Phase-Down  the 
Concentration  of  Sulfur  in  Diesel  Fuel 
Over  Time  as  Was  Done  With  Gasoline 
in  the  Tier  2  I*rogram? 

There  are  a  nimiber  of  ways  a  fuel 
change  can  be  introduced  over  time. 
The  most  recent  example  is  in  the  Tier 
2  rulemaking  where  the  concentration  of 
sulfur  in  gasoline  was  phased-down 
over  time.  Such  an  approach  is  not 
workable  for  diesel  fuel,  however,  due 
to  the  demands  of  the  exhaust  emission 
control  technology.  As  discussed  in 
section  HI,  the  efficiency  of  both  the 
NOx  and  PM  exhaust  emission  control 
drops  off  quickly  if  the  vehicle  is 
operated  on  sulfur  levels  higher  than  the 
standard  proposed.  Thus,  the  vehicles 
would  be  unable  to  meet  the  emission 
standards,  and  there  would  be  very  little 
if  any  emission  benefit  to  be  gained 
imtil  the  end  of  any  such  phase-down. 
Furthermore,  as  discussed  in  section  III, 
in  some  applications  it  is  possible  that 
operation  on  higher  sulfur  levels  may 
not  only  cause  permanent  damage  to  the 
PM  trap,  but  also  could  result  in  vehicle 
driveability  and  safety  concerns. 
Consequently,  it  is  imperative  that 
aftertreatment-equipped  vehicles  are 
fueled  exclusively  with  fuel  meeting  the 
proposed  low  sulfur  levels,  and  that  the 
low  sulfur  fuel  remain  segregated  in  the 
distribution  system. 

This  contrasts  with  the  gasoline  sulfur 
control  program,  where  the  impact  of 
sulfur  on  the  exhaust  emission  control 
technology  was  thought  to  be  less  severe 
and  emission  benefits  accrued  even  at 
the  phased-down  sulfur  levels. 
Furthermore,  if  gasoline  vehicles  are 
operated  on  higher  sulfur  fuel,  no 
driveability  concerns  are  anticipated; 
higher  sulfur  diesel  would  have 
detrimental  effects  on  the  driveability  of 
diesel  engines.  Thus,  in  the  gasoline 
sulfur  program  there  was  not  a  need  to 
require  that  low  sulfur  gasoline  remain 
segregated  firom  the  remaining  gasoline 
pool  while  sulfur  levels  are  being 
phased-dowT3.  Here  there  is  a  need  to 


35514 


Federal  Register / Vol    65,  No.  107 /Friday.  June  2.  2000 / Proposed  Rules 


Federal  Register/ Vol.  65,  No.  107 /Friday.  June  2,  2000 /Proposed  Rules 


35515 


segregate  low  sulfur  highway  diosel  fuel 
to  nnsuH!  the  new  technology  vehiiMes 
are  not  damaged  hv  higher  sulfur  levels 

B   What  (HhtT  Fiu-I  Standards  Havt-  Wf 
Considered  in  Developing  This 
Proposal'' 

1   What  About  Setting  the  15  ppm 
Sulfur  l>evel  as  an  Average? 

We  have  considered  several  potential 
diesel  fuel  sulfur  alternatives  in 
developing  tf)day's  proposed 
rulemaking,  including  two  alternatives 
centered  around  a  15  ppm  sulfur  level: 
a  cap  at  this  level  as  proposed,  and  an 
average  at  this  level  with  a  25  ppm  cap 
to  ensure  that  sulfur  levels  would  not 
exceed  a  15  ppm  average  level  by  too 
much.  The  analyses  of  technology 
enablement,  costs,  emission  reduc:tions. 
and  cost  effectiveness  discussed  in  the 
preceding  sections  are  based  on  a  15 
ppm  cap  In  this  section  we  provide  the 
results  of  these  analyses  for  tht-  15  ppm 
average  sulfur  level  case. 

a.  Emission  Control  Technology 
Enablement  Under  a  15  ppm  Average 
Standard 

Having  a  15  ppm  average  standard 
with  a  25  ppm  cap  would  increase 
uncertainty  around  the  advanced 
technologies  required  here  and  would 
therefore  be  less  attrat:tivo  to  die.sel 
engine  and  vehicle  manufacturers.  As 
discussed  at  length  in  Section  III,  fuel 
sulfur  adversely  impacts  the 
effectiveness  of  all  known  and  projected 
exhaust  emission  control  devices 
Despite  these  adverse  effects,  it  may  be 
possible  that  the  design,  precious  metal 
loading,  and  application  of  exhaust 
emission  control  devices  could  be 
fundamentally  similar  under  both  a  15 
ppm  cap  and  a  15  ppm  average. 
However,  we  would  expect  that  the 
exhaust  emission  control  devices  would 
not  operate  at  the  same  level  ot 
efficiency  as  expected  under  the  15  ppm 
cap  program  and  there  would  be  some 
sacrifice  in  the  durability  and  reliability 
of  these  devices  due  to  the  higher  sulfur 
level. 

PM  trap  regeneration  would  be 
compromised  due  to  sulfur's  adverse 
impacts  on  the  NO  to  NO-  conversion 
necessary  for  completely  passive  PM 
trap  regeneration.'' '  Because  of  this 
effect,  concerns  have  been  raised  that  a 
15  average/25  lap  program  would 
require  that  some  vehicle  applications, 
particularly  lighter  applications  having 
lower  op»!rating  temperatures, 
incorporate  some  form  of  active  PM  trap 
regeneration  strategy   Such  an  active 
regeneration  strategy  could  take  the 


f(jrm  of  a  fueling  strategy  capable  of 
increasing  exhaust  temperature  as 
opposed  to  an  electrical  heater  or  some 
other  "added"  hardware.  The  active 
regeneration  scheme  would  likely  be 
incorpt)rated  into  the  design  as  a 
backup,  or  protective  measure,  and 
would  not  function  at  all  times.  Instead, 
the  active  regeneration  would  kick  in 
under  conditions  such  as  very  cold 
ambient  temperature  conditions  or 
extended  idles  where  exhaust 
temperatures  might  be  too  low  for  too 
long  to  enable  passive  regeneration. 
There  are  also  concerns  that  fuel 
economy  would  be  reduced  both  due  to 
the  use  of  active  regeneration  and  due 
to  the  higher,  on  average,  PM  trap 
backpressure.  This  would  likely  occur 
due  to  the  slightly  higher  soot  loading, 
(jn  average,  resulting  from  less  efficient 
passive  trap  regeneration.  This  higher 
backpressure  would  probably  occur  on 
all  applications,  not  just  the  lighter 
applications.  Nonetheless,  we  believe 
that  the  fuel  economy  effect  would 
probably  not  be  greater  than  one 
percent. 

Under  a  15  ppm  average  standard,  we 
would  expect  the  in-use  average  sulfur 
level  to  be  roughly  double  the  in-use 
average  under  a  15  ppm  cap  program. 
The  higher  in-use  sulfur  level  would 
roughly  double  in-use  PM  emissions. 
Since  an  average  limit  would  be  in  place 
and  be  enforced,  and  since  in-use 
emissions  would  be  expected  to 
approximate  the  average,  we  might 
consider  allowing  engine  manufacturers 
to  certify  their  engines  on  diesel  fuel 
meeting  the  average  sulfur  level  rather 
than  the  cap.  If  this  approach  were 
taken,  setting  the  sulfur  standard  at  a  15 
[)pm  average  instead  of  a  15  ppm  cap 
would  not  necessitate  an  increase  in  the 
PM  standard.  However,  in-use  PM 
emissions  would  nearly  double  due  to 
the  increased  average  fuel  sulfur  level 
(when  compared  to  the  15  ppm  cap  base 
case). 

Regarding  the  NOy  adsorber,  we 
believe  that  a  15  average/25  cap 
program  may  have  the  potential  to 
enable  N(.)\  adsorber  technology, 
though  with  increased  uncertainty. 
However,  while  the  NOx  adsorber 
would  continue  to  adsorb  and 
subsequently  reduce  N{)\  despite  the 
higher  sulfur  fuel,  the  frequency  of 
sulfur  regeneration  events,  referred  to  as 
desulfation  in  secticm  III,  would  roughly 
double  relative  to  the  rate  with  a  15 
ppm  cap.  The  increased  frequency  of 
desulfation  would  increase  fuel 
consumption  probably  on  the  order  of 
one  percent  and  would  be  realized  on 
all  diesel  applications  equipped  with 


NO\  adsorber  technology. '"^"^ 
Additionally,  the  increased  frequency  of 
desulfation  may  adversely  impact  NO\ 
adsorber  durability  because  the  thermal 
strain  placed  on  the  adsorber  during  any 
desulfation  event  would  increase  in 
frequency.  Also,  because  of  the 
increased  frequency  of  desulfation 
events,  there  would  be  a  corresponding 
decrease  in  the  likelihood  of  being  able 
to  perform  the  desulfation  during  ideal 
operating  conditions.  This  may  cause 
more  thermal  strain  on  the  NOx 
adsorber  and/or  less  efficient 
desulfation  with  a  coiresponding 
increase  in  fuel  usage.  The  result  would 
be  a  decrease  in  our  level  of  confidence 
that  the  NOx  adsorber  would  be  capable 
of  fulfilling  the  demands  of  heavy-duty 
diesel  engines  in  terms  of  fuel 
consumption  and  durability. 

Note  that,  although  the  analysis  finds 
that  a  15  ppm  average/25  ppm  cap 
standard  has  potential  to  be  adequate  for 
enabling  high-efficiency  exhaust 
emissions  controls,  this  finding  involves 
a  significantly  higher  level  of 
uncertainty  than  the  proposed  15  ppm 
sulfur  cap.  because  it  is  based  on  the 
assumption  that  exhaust  emission 
control  designs  could  be  focused  on  the 
average  fuel  sulfur  levels.  Manufacturers 
have  commented  that  the  possibility  of 
some  in-use  fuel  at  near-cap  levels 
would  necessitate  designing  to 
accommodate  this  level,  and  they 
contend  that  this  would  not  allow  the 
high-efficiency  technology  to  be 
enabled.  If  so,  the  technology 
enablement  for  this  case  would  likely  be 
similar  to  that  for  the  50  ppm  cap  case. 

b.  Vehicle  and  Operating  Costs  for 
Diesel  Vehicles  To  Meet  the  Proposed 
Emissions  Standards  With  a  15  ppm 
Average  Standard 

As  pointed  out  above,  we  believe  it 
may  be  possible  that  the  design, 
precious  metal  loading,  and  application 
of  exhaust  emission  control  devices 
could  be  fundamentally  similar  under 
both  a  15  ppm  cap  and  a  15  ppm 
average.  Therefore,  we  believe  that 
having  a  15  ppm  average  sulfur  standard 
would  have  no  quantifiable  impact  on 
the  cost  of  emission  control  hardware 
relative  to  the  costs  associated  with  a  15 
ppm  cap  standard.  However,  as 
mentioned,  we  would  expect  a  one 
percent  fuel  economy  decrease  {i.e..  a 
one  percent  increase  in  fuel 
consumption)  due  to  the  increased 
frequency  of  desulfation  of  the  NOx 
adsorber  This  reduction  in  fuel 
economy  would  result  in  consumption 


of  more  fuel  and,  therefore,  higher  costs. 
We  have  estimated  the  discounted 
lifetime  cost  of  this  one  percent  fuel 
economy  impact  at  S108,  $207.  S755. 
and  S893  for  a  light,  medium,  and  heavy 
heavy-duty  diesel.  and  urban  buses, 
respectively.  See  the  draft  RIA  for 
details  on  how  this  cost  was  calculated. 

c.  Diesel  Fuel  Costs  Under  a  15  ppm 
Average  Standard 

Having  a  15  ppm  average  with  a  25 
ppm  cap  sulfur  standard  would  be 
directionally  more  attractive  to  the 
petroleum  industry  because  of  the 
slightly  higher  sulfur  levels.  Overall,  we 
would  expect  this  approach  to  provide 
more  flexibility  to  refiners  and 
distributors,  and  directionally  help  in 
addressing  concerns  that  have  been 
expressed  about  the  difficulties  of 
distributing  diesel  fuel  with  yer>'  low 
sulfur  specifications.  The  cost  of 
meeting  a  15  ppm  sulfur  average  at  the 
refinery  (with  a  25  ppm  cap)  would  be 
significantly  less  than  meeting  the 
proposed  cap  of  15  ppm.  We  project  that 
roughly  half  of  all  refiners  would  be 
able  to  meet  a  15  ppm  average  by 
modifying  their  existing  one-stage 
hydrotreating  unit  by  adding  a  hydrogen 
sulfide  scrubbing  unit,  a  PSA  unit  to 
increase  hydrogen  purity  and  a  second 
reactor.  A  new,  high  activity  catalyst 
would  also  replace  today's  catalyst. 
Refiners  who  would  be  capable  of 
meeting  a  15  ppm  average  with  a  one- 
stage  unit  would  likely  be  those 
blending  low  amounts  of  light  cycle  oil 
(LCO)  into  their  diesel  fuel  or  those 
having  substantial  excess  hydrotreating 
capacity  in  their  current  unit.  The 
remaining  refiners  would  require 
essentially  the  seime  two-stage 
hydrotreating  unit  that  would  be 


required  to  meet  the  proposed  15  ppm 
cap.  In  all  ca.ses,  hydrogen  consumption 
would  be  somewhat  less  than  that 
required  to  meet  the  proposed  15  ppm 
cap  standard. 

As  for  fuel  distribution,  under  the 
proposed  15  ppm  cap  on  diesel  sulfur 
content,  we  estimate  that  sulfur 
contamination  in  the  distribution 
system  can  be  adequately  controlled  at 
modest  additional  cost  through  the 
consistent  and  careful  observation  of 
current  industry  practices.  A  0.2  cent 
per  gallon  increase  in  distribution  cost 
is  anticipated  due  to  the  need  for  an 
increase  in  pipeline  shipment  interface 
volumes,  increased  quality  testing  at 
product  terminals,  and  the  need  to 
distribute  an  increased  volume  of  fuel  to 
meet  the  same  level  of  consumer 
demand  due  to  a  reduction  in  energy 
density.  Having  a  15  ppm  average 
standard  would  mean  that  the  increase 
in  pipeline  interface  volumes  would 
likely  be  somewhat  smaller  than  under 
the  proposed  15  ppm  cap.  However,  we 
do  not  expect  that  the  savings  in 
interface  volumes  would  be 
proportional  to  the  difference  between 
the  standards.  This  is  due  to  the 
similarity  of  the  alternative  standards 
with  the  proposed  15  ppm  sulfur  cap 
relative  to  their  comparison  with  the 
sulfur  level  of  other  products  in  the 
distribution  system  such  as  nonroad 
diesel  fuel  (3,400  ppm  average  sulfur 
content).  Consequently,  we  estimate  that 
distribution  costs  under  a  15  ppm 
average  standard  would  only  be 
marginally  lower  (approximately  0.003 
cents  per  gallon  less)  than  under  the 
proposed  15  ppm  cap. 

Overall,  we  project  that  the  average 
cost  of  meeting  the  15  ppm  average  at 
the  refinery  would  be  about  3.0  cents 


per  gallon,  about  1.0  cents  per  gallon 
less  than  the  corresponding  cost  for  fuel 
meeting  a  15  ppm  sulfur  cap.  Adding 
the  cost  of  lubricity  additives  and 
increase  in  distribution  costs,  the  final 
cost  for  the  15  ppm  ayerage/25  ppm  cap 
fuel  would  be  3  4  cents/gallon,  as 
compared  to  4.4  cents  per  gallon  under 
the  proposed  15  ppm  cap  standard 

d.  Emission  Reductions  Under  a  13  ppm 
Average  Standard 

As  discussed  above,  we  believe  that 
the  same  basic  exhaust  emission  control 
technology  could  be  used  to  reduce 
exhaust  emissions  from  HDDEs  even  if 
we  required  a  15  ppm  average  rather 
than  a  15  ppm  cap.  However,  as  pointed 
out  above,  there  would  likely  be 
penalties  in  durability,  fuel 
consumption,  and  emissions. 

At  this  higher  fuel  sulfur  level,  we 
believe  that  the  particulate  trap  will  still 
result  in  large  reductions  of  HC.  CO.  and 
carbon  soot.  We  also  believe  that  the  0.2 
g/bhp-hr  NOx  standard  may  be  achieved 
using  a  NOx  adsorber.  Nonetheless,  the 
total  PM  reductions  would  be  lower 
under  a  15  ppm  average  standard. 
Sulfur  in  the  fuel  impacts  the  amount  of 
direct  sulfate  PM  in  the  exhaust  gas.  We 
estimate  that  a  15  ppm  average  standard 
would  result  in  almost  double  the  total 
PM  emissions  as  compared  to  a  15  ppm 
cap  standard  because  the  15  ppm  cap  is 
assumed  to  result  in  a  7  ppm  in-use 
average.  Table  VI.B-1  presents  projected 
nationwide  HDDE  PM  emissions  for  the 
baseline  and  control  case  for  a  15  ppm 
average/25  ppm  sulfur  cap  standard 
along  with  the  corresponding 
reductions.  For  comparison,  the  same 
information  is  shown  for  the  proposed 
15  ppm  cap.  Refer  to  the  draft  RIA  for 
details  of  this  analysis. 


Table  VI.B-1.— HDDE  PM  Emissions  With  a  15  ppm  Average/25  ppm  Sulfur  Cap 

[Thousand  short  tons] 


Calendar  year 


Baseline 


15  ppm  average  15  ppm  cap 
(for  companson) 


Controlled 


Controlled 


A  higher  average  sulfur  level  also 
results  in  lower  SOx  emission 
reductions.  We  assume  that  the  sulfur  in 
the  fuel  that  is  not  converted  to  sulfate 
PM  is  converted  to  SO-.  Because  we 


base  SOx  emissions  on  the  amount  of 
sulfur  flowing  through  the  engine,  the 
increase  in  fuel  consumption  also 
negatively  impacts  SOx  emissions. 
Table  VI.B-2  presents  projected 


nationwide  HDDE  SOx  reductions  for  a 
15  ppm  average/25  ppm  sulfur  cap 
standard  and  for  the  proposed  15  ppm 
cap. 


''•''.See  s.'clinn  III  and  Tablr  Ill.F-2  for  more 
detail  on  desulfation  and  the  associated  fuel 
e((incimv  unpads. 
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Table  VI.B-2.— HDDE  SOx  Emission  Reductions  With  a  15  ppm  Average/25  ppm  Sulfur  Cap 

[Thousand  short  Ions] 


Calendar  year 


2007 
2010 
2015 
2020 
2030 


^'e^a^""      ^^PP--P 


86 

88 

91 

93 

99 

102 

107 

109 

120 

123 

f?  Cost  Effpctivfnfss  ofii  15  ppm 
Average  StundarH 

The  methodology  used  fn  determine 
the  cost-effectiveness  of  a  15  ppm 
average  sulfur  standard  follows  that 
descrihed  in  Section  V  for  our  proposed 
15  ppm  cap  standard  The  alttirnative 
standard  of  15  ppm  on  average  does 
have  impacts  on  specific  values  in  the 


calculations,  including  lower 
desulfurization  and  distrihution,  lower 
in-use  PM  benefits,  and  lower  SO; 
benefits  all  of  which  were  pointed  out 
above   Engine  costs  are  assumed  not  to 
(  hange  under  either  a  15  ppm  cap  or  15 
ppm  average  standard.  We  have 
calculated  cost-effectiveness  using  both 
the  per-vehicle  and  aggregate 
.ipproaches.  consistent  with  our  cost- 


effectiveness  presentation  in  Section  V 
for  our  proposed  program.  The  results 
are  shown  in  Tables  VI.B-3  and  V'l.B- 
4  which  can  be  directly  compared  to 
Tables  \'.F-1  and  V.F-2,  respectively, 
showing  values  for  the  proposed  15 
ppm  cap  standard.  Details  of  the 
calculations  are  presented  in  the  draft 
RIA  which  can  be  found  in  the  docket 
for  this  rulemaking. 


Table  VI.B-3.— Per-Vehicle  Cost-Effectiveness  of  a  15  ppm  Average/25  ppm  Cap  Sulfur  Standard 


Pollutants 


Near-term  costs  '■ 

NOs  »  NMHC 

PM 
Long-term  costs 

NOx  *  NMHC 

PM 


Discounted  life- 
time vehicle  &  fuel 
costs 

Discounted  life 
time  emission  re- 
ductions (tons) 

Discounted  life- 
time cost  effec- 
tiveness per  ten 

$1,565 
774 

$1,151 
554 

088 
0  064 

0  88 
0  064 

SI  .800 
12100 

SI. 300 
8700 

Discounted  life- 
time cost  effec- 
tiveness per  ton 
with  SO.  credit  - 


Si, 800 
5.200 

$1,300 
1.800 


■'  $440  credited  to  SO  -  (at  $4800/ton )  lor  PM  cost  effectiveness 

"As  descnbed  atxsve  per-engme  cost  effectiveness  does  not  include  any  costs  or  benefits  from  the  existing  pre-control  fleet  of  vehicles  that 
would  use  the  low  sulfur  diesel  fuel  proposed  m  this  document 

Table  VI.B-4.—  30-Year  Net  Present  Value  Cost-Effectiveness  of  a  15  ppm  Average/25  ppm  Cap  Sulfur 

Standard 


NOx  +  NMHC 

PM  


30-year  NPV 
costs 

(billion) 


30-year  NPV 

reduction 
(million  tons) 


30-year  NPV 
cost  effective- 
ness per  ton 


30-year  NPV 
cost  effective- 
ness per  ton 
with  SO: 
credit ' 


$264 
$80 


18.9 
0.75 


$1,400 
$10,700 


51,400 
SI. 100 


'  $7  2  billion  credited  to  SO  ■  fat  S4800/ton) 

2.  What  About  a  5  p[)ni  Sulfur  Level-' 

Some  diesel  engine  <ind  .iutoinobile 
manufdcfurers  have  expressed  support 
for  a  sulfur  cap  of  5  ppm  (sometimt^s 
tt^rmed  "near-zem")  for  some  or  all  of 
the  highway  diesel  fuel  pool  '  •    The\ 
view  the  teihnology  solutions 
I'nvisioned  in  this  rulemaking  to  be 
infeasible  at  higher  fuel  sulfur  levels 
Although  the  feasibility  an.ilvsis  results 
of  this  proposal  lead  us  to  disagree  with 
this  conclusion,  we  have  evaluated  the 


'  ■   Si'i'  for  ('x.iinpli'  IrltiT  frniii  l'.itric  k. 
I  h.irbiimiPaii  "f  N,ivistar  I"  Ki>l«'ii  PiTi  uisi'("-  nl 
I  I'  \  . I, III', I  luU   J1     I'I'IM    I  l'\      Im,  k.-t   A    'I'l   (It. 


impact  th.it  a  .5  ppm  sulfur  cap  would 
h.ive  on  technology  enablement,  vebi(,le 
and  fuel  costs,  and  emissions 
reductions  The  results  of  this  analysis 
are  provided  b<'li)W   .-\nalysis  details  are 
provided  in  the  Draft  RIA.  We 
encourage  comment  on  our  assessment, 
preferably  accompanied  by  data  and 
analysis  supporting  the  commenter's 
views 

Clapping  diesel  fuel  sulfur  at  5  ppm 
would  clearly  strengthen  the  viability  of 
new  emissions  cimlrol  tec:hnologies 
enabled  at  15  ppm.  although  we  are 
aware  of  no  additional  technologies  that 
this  l()w(!r  sulfur  level  would  enable. 


PM  traps  would  (Mnit  somewhat  less 
sulfate  PM.  but  non-sulfate  PM 
emissions  and  certification  test 
measurement  tolerances  would 
effectively  limit  the  e.xlent  to  which  the 
standard  could  be  lowered  from  the 
proposed  0.01  g/bhp-hr  level  at  this 
time.  Given  the  level  of  precision 
implicit  in  the  0.01  numerical  standard, 
we  would  not  expect  a  5  ppm  sulfur  cap 
to  result  in  a  lower  PM  standard. 
Nevertheless,  there  would  be  an  in-use 
benefit  compared  to  a  15  ppm  cap. 
because  the  average  fuel  sulfur  would  be 
lower  (perhaps  2-3  ppm  compared  to 
about  7  ppm)  and  so  new  vehicles 


would  emit  less  sulfate  PM,  providing  a 
projected  86,000  ton  per  year  PM  benefit 
in  these  vehicles  in  2020,  compared  to 
83,000  tons  per  year  achieved  under  a 
15  ppm  cap.  We  have  assumed  that  the 
small  margins  involved  and  the 
extremely  high  trapping  efficiencies  of 
filters  that  are  already  readily  available 
would  give  manufacturers  no  incentive 
to  take  advantage  of  the  lower  sulfate 
emissions  to  design  for  higher  non- 
sulfate  emissions  under  the  standard. 

Lower  sulfate  PM  emissions  in  the 
existing  fleet  would  provide  a  105  tons 
per  year  additional  PM  benefit  (in  2007 
when  this  benefit  peaks)  from  adoption 
of  a  5  ppm  sulfur  cap  compared  to  a  15 
ppm  cap.  However  this  is  quite  small 
compared  to  the  corresponding  7100  ton 
per  year  existing  fleet  PM  benefit  of 
reducing  fuel  sulfur  from  typical  current 
average  levels  of  around  340  ppm  to 
levels  near  15  ppm,  which  in  turn  is  a 
small  fraction  of  the  total  direct  PM 
emissions  benefit  of  the  15  ppm  cap, 
most  of  which  comes  from  enabling  PM 
traps  on  new  engines  (see  Figure  11. D- 
2).  SOx  and  SOx-derived  secondary  PM 
would  also  be  reduced  in  about  the 
same  small  proportion. 

The  robustness  of  the  PM  trap 
regeneration  process  would  also  be 
directionally  aided  by  the  near  zero 
sulfur  fuel,  because  less  of  the  catalyst 
sites  that  promote  regeneration  would 
be  blocked  by  sulfur  poisoning.  (This 
phenomenon  is  described  in  section 
111. F.  la).  In  fact,  designers  could  further 
increase  regeneration  robustness  by 
increasing  precious  metal  loading 
without  fear  of  inordinate  sulfate 
production  because  of  the  lower  fuel 
sulfur  level  (though  at  added  cost). 
However,  we  have  not  quantified  this 
directional  benefit  or  cost  difference 
because  we  deem  the  15  ppm  level 
adequate  for  robust  regeneration 
already. 

Five  ppm  sulfur  fuel  would  also 
benefit  NO\  adsorber  technology. 
Adsorber  desulfation  would  be  needed 
about  four  times  less  often  than  that 
required  under  a  15  ppm  sulfur  cap. 
providing  a  projected  1  percent 
improvement  in  fuel  economy.  There 
may  also  be  a  small  gain  in  N0\ 
adsorber  durability  due  to  the  less 
frequent  thermal  cycling  built  into  the 
desulfation  process.  However,  available 
evidence  suggests  that  at  any  fuel  sulfur 
level  under  15  ppm,  these  cycles  are  not 
likely  to  be  so  numerous  or  severe  over 
the  vehicle  life  as  to  seriously  constrain 
durability.  NOx  emissions  would  not  be 
much  affected  because  the  basic  NOx 
storage  and  removal  processes  would 
occur  in  much  the  same  way.  and 
desulfation  events  would  be 
programmed  to  occur  frequently  enough 


to  maintain  NOx  reduction  efficiencies 
high  enough  to  meet  the  standard  with 
a  minimum  of  fuel  consumption. 

We  have  not  performed  an  extensive 
analysis  of  the  refining  cost  of  meeting 
a  5  ppm  sulfur  cap.  However,  Mathpro, 
under  contract  to  EMA,  did  estimate  the 
refining  cost  of  producing  diesel  fuel 
with  an  average  sulfur  level  of  2  ppm, 
a  reasonable  average  under  a  5  ppm  cap. 
Mathpro  examined  two  sets  of  cases 
where  average  on-highway  diesel  fuel 
sulfur  levels  were  reduced  from  20  ppm 
to  2  ppm,  one  with  nonroad  diesel  fuel 
sulfur  at  350  ppm  (Cases  1  and  MPl) 
and  the  other  with  nonroad  diesel  fuel 
sulfur  at  20  ppm  (Cases  4  and  8).  From 
these  cases,  Mathpro's  estimated  cost  of 
reducing  highway  diesel  fuel  sulfur 
from  20  ppm  to  2  ppm  ranges  from  1.7 
to  2.1  cents  per  gallon.  Assuming  a 
linear  relationship  between  sulfur  and 
cost  per  gallon  in  this  range,  the  cost  of 
reducing  average  sulfur  levels  from  7 
ppm  (that  projected  under  the  proposed 
15  ppm  cap)  to  2  ppm  would  be  0.7-0.8 
cents  per  gallon.  Although  it  is  possible 
that  the  cost  per  ppm  of  sulfur  reduced 
would  actually  increase  as  sulfur  was 
reduced,  the  extent  of  this  increase  is 
difficult  to  estimate.  Thus,  the  best  cost 
that  we  can  project  at  this  time  is  0.7- 
0.8  cents  per  gallon,  incremental  to  the 
cost  of  the  15  ppm  sulfur  cap  program. 
Although  we  have  not  attempted  to 
analyze  in  detail  the  cost  impacts  of 
distributing  a  fuel  with  a  cap  on  sulfur 
content  as  low  as  5  ppm,  the  American 
Petroleum  Institute  recently  had  a 
contractor  do  so.'"'"  That  studv 
estimated  that,  compared  to  current 
costs,  distribution  costs  would  increase 
by  0.9  to  2.1  cents  per  gallon  if  a  5  ppm 
standard  were  adopted  for  the  entire 
highway  diesel  pool.'''''  The  following 
reasons  were  cited  for  why,  as  the  sulfur 
specification  is  decreased,  it  becomes 
more  difficult  to  maintain  product 
purity  and  supply: 

— There  is  increased  difficidtv  and  cost 
associated  with  correcting  off- 
specification  batches  in  the 
distribution  system. 
—Measurement  accuracy  becomes  more 

limiting. 
— The  pipeline  compliance  margin 

becomes  more  limiting  at  refineries. 
— Supply  outages  due  to  off- 
specification  product  will  become 
more  common, 


'  '( ji'.ts,  Iniprii  ts  iif  Uislnbulini;  FolcntiMl  I  lln; 
[.(ju  Sullur  Dii's«^l,  Tiirni-r,  Mason.  Ji  Ojmpanv 
Ounsiilting  Engineers.'   rdjruiin  2000.  EPA  Dinkct 
A-99-Ob.  Item  IM;-^'). 

''■''"CJistS/'ImpHLU,  of  Oislrit/uting  I'litiMitial  I  Itpii 
Low  .Siilhir  Uifsnl,  Tunicr.  Masuii.  >k  f  idiiipanv 
Cnnsultiiig  Eiigiiu'prs."  Februan,  2000.  EH.A  D(i(  kei 
A-qit-oli,  ilfiii  ll-(;-49 


— The  difference  between  the  sulfur 
content  of  highway  diesel  fuel  and 
that  of  abutting  higher  sulfur  products 
in  the  pipeline  system  becomes  larger. 
Even  with  the  estimated  increase  in 
distribution  costs,  the  report  still 
concluded  that  it  was  probably 
impractical  to  attain  continuous  supply 
availability  of  diesel  fuel  in  all  areas  and 
outlets  within  the  current  distribution 
system  at  a  5  ppm  cap  on  fuel  sulfur 
content.  If  such  problems  are  to  be 
avoided,  additional,  more  costly 
measures  may  be  necessary.  Should  a 
segregated  distribution  system  be 
needed  to  control  contamination, 
including  dedicated  pipelines  and  tank 
trucks,  the  costs  would  be  considerably 
higher  than  the  0.9  to  2.1  cents  per 
gallon  estimated  in  the  report. 

We  too  are  concerned  that  the 
measures  which  form  the  basis  for  the 
0.9  to  2.1  cents  per  gallon  cost  estimate 
in  the  API-sponsored  study  may  not 
ensure  widespread  compliance.  Under  a 
5  ppm  standard,  sulfur  measurement 
variability  would  need  to  be  reduced 
appreciably  from  current  tolerances, 
perhaps  to  a  level  of  1  ppm  or  less,  and 
the  test  equipment  purchases  and 
quality  control  steps  needed  to  attain 
this  could  prove  costly.  Yet  the  bulk  of 
the  impact  would  come  from  the  major 
shift  likely  to  be  needed  in  the  practices 
used  to  avoid  contamination  in  the 
distribution  system.  Assuming  an 
extremely  demanding  maximum  sulfur 
specification  of  3  ppm  at  the  refinery 
gate  and  a  test  variability  of  1  ppm.  onlv 
1  ppm  contamination  through  the 
distribution  system  could  be  tolerated, 
and  this  would  need  to  be  maintained 
nationwide  and  vear  round  in  a 
distribution  system  that  routinely 
handles  products  with  sulfur  levels  of 
up  to  several  thousand  ppm  Refiners 
would  also  need  to  take  additional 
measures  to  meet  the  3  ppm  refinery 
gate  standard  that  would  likely  be  set  by 
pipeline  operators.  Similar  to  the 
distribution  system,  the  measures  that 
refiners  would  need  to  take  to  further 
reduce  sulfur  content  and  limit  process 
variability  are  unclear,  and  might  prove 
quite  costly. 

The  overall  cost  of  a  program  with  a 
5  ppm  sulfur  cap  is  comprised  of  the 
program's  cost  in  producing  and 
distributing  the  fuel,  offset  by  the  cost 
of  the  projected  1  percent  fuel  econom\' 
gain.  As  the  sulfur  level  reaches  this 
very'  low  level,  the  types  of  process 
changes  in  the  refinery  and  fuel 
distribution  systems  necessary-  to 
eliminate  contamination  and  maintain 
sufficient  process  flexibility  in  the 
system  become  much  more  uncertain. 
Consequently,  serious  concerns  have 


35518 


Federal  Register/ Vol.  65.  No.  107 /Friday,  June  2,  2000 / Proposed  Rules 


Federal  Register /Vol.  65,  No.  107 /Friday,  June  2,  2000  /  Proposed  Rules 


35519 


been  raised  concerning  the  ability  to 
achieve  a  5  ppm  sulfur  cap  without 
drastic  and  costly  changes  to  how  diesel 
fuel  is  produced  and  distributed  today. 
Nevertheless,  assuming  th^  average  of 
the  per  gallon  production  and 
distribution  c:ost  ranges  discussed 
above,  this  cf)rresponds  to  a  net  $47.1 
billion  .'lO-year  NPV  cost,  compared  to 
$37.7  billion  for  the  15  ppm  sulfur  cap 
proposal  (Considering  the  NOx 
emissions  benefits  (unchanged  from  the 
15  ppm  sulhir  cap  case)  and  the  PM 
emissions  benefits  (slightly  improved), 
the  resulting  aggregate  cost  effectiveness 
is  projected  to  be  $1900  per  ton  of 
NOx-t-NMHC;  and  $4500  per  ton  of  PM 
(including  the  SO;-  credit)  These 
compare  to  $1500  per  ton  of 
NOx  +  NMHC;  and  $1900  per  ton  of  PM 
for  the  15  ppm  sulfur  cap  proposal 

3.  What  About  a  50  ppm  Sulfur  Level' 

The  American  Petroleum  Institute  has 
proposed  that  we  set  a  sulfur  cap  for 
highway  diesel  fuel  of  50  ppm  with  a 
required  refinery  output  average  of  M) 
ppm.  along  with  other  proposal 
elements'""  API's  proposal  is  based  on 
their  assessment  of  technological  need 
and  viabilitv.  Key  to  API's  position  is 
the  view  that,  "while  EPA  may  set 
standards  to  encourage  advanced 
technology.  EPA  must  not  base  a  sulfur 
level  on  a  particular  te(:hnf)logy  the 
Agencv  predicts  might  prove  viable  ' 
However,  we  believe  that  we  must  set 
standards  in  the  context  of  real 
te<:hnologies  that  can  be  expected  to  be 
feasible,  rather  than  as  a  means  of 
generally  encouraging  advanced 
technology  With  this  in  mind,  we  have 
analyzed  the  impact  that  a  50  ppm 
sulfur  c:ap  would  have  on  technology 
enablement,  vehicle  and  fuel  costs,  and 
emissions  reductions.  The  results  of  this 
analysis  are  provided  below  Analysis 
details  are  provided  in  the  Draft  RIA 
We  encourage  comment  on  this 
assessment,  preferably  accompanied  by 
data  and  analysis  supporting  the 
commenters  views 

As  discussed  in  detail  in  section  III.F. 
we  believe  that  dittsel  fuel  needs  to  be 
desulfurized  to  the  15  ppm  level  to 
enable  emission  control  technologies 
capable  of  meeting  the  proposed 
standards.  Setting  a  fuel  sulfur  t;ap  of  50 
ppm  would  require  that  the  PM 
standard  be  set  at  a  less  stringent  level 
to  accommodate  the  approximate 
tripling  of  sulfate  I'M  produi  tii)n  in  the 
trap  compareil  to  a  15  ppm  cap 
However,  we  b«»lieve  increased  fuel 
sulfur  would  have  an  even  larger  effect 
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on  robust  trap  regeneration  than  on 
sulfate  production,  bringing  into 
question  the  very  viability  of  PM  traps 
at  the  higher  sulfur  levels.  As  discussed 
in  .section  III.F.  1.  field  experience  in 
Sweden,  where  below  10  ppm  diesel 
fuel  sulfur  is  readily  available,  has  been 
good.  Experience  has  also  been  good  in 
regions  without  extended  periods  of 
cold  ambient  conditions  (such  as  the 
United  Kingdom)  using  50  ppm  cap  low- 
sulfur  fuel.  However,  field  tests  in 
Finland,  where  colder  winter  conditions 
are  sometimes  encountered  (similar  to 
many  parts  of  the  United  States),  have 
revealed  a  failure  rate  of  10  percent,  due 
to  insufficient  trap  regeneration  We 
believe  that  failures  of  the  severity 
experienced  with  50  ppm  fuel  in 
Finland  would  be  unacceptable.  These 
problems  could  bet;ome  even  more 
pronounced  in  light-duty  applications, 
which  tend  to  involve  cooler  exhaust 
streams,  making  regeneration  more 
diffic:ult.  Field  data  with  such 
applications  is  still  sparse. 

One  means  of  attempting  to  resolve 
these  problems  is  through  use  of  an 
active  regeneration  mechanism,  such  as 
electric  heaters  or  fuel  burners.  These 
could  ptitentially  introduce  additional 
hardware  and  fuel  consumption  costs. 
They  would  also  raise  reliability 
concerns,  based  on  past  experience  with 
such  approaches.  Active  regeneration 
failures  in  PM  traps  would  be  of  more 
concern  than  in  NOx  exhaust  emission 
control  devices  because  they  involve  the 
potential  for  complete  exhaust  stream 
plugging,  runaway  regeneration  at  very 
high  temperatures,  trap  melting,  engine 
stalling,  and  stranding  of  motorists  in 
severe  weather.  As  a  result,  we  do  not 
consider  dependence  on  active  PM  trap 
regeneration  to  be  a  sufficient  basis  for 
establishing  PM  trap  feasibility 

NOx  adsorber  tecnnology  would 
likely  be  infeasible  with  50  ppm  sulfur 
fuel  as  well,  due  to  the  rapid  poisoning 
of  NOx  storage  sites   Desulfation  would 
be  needed  much  more  frequently  and 
with  a  much  higher  resulting  fuel 
consumption   Even  if  the  fuel  economy 
penalty  could  somehow  be  justified,  we 
expect  that  overly  frequent  desulfation 
could  cause  unacceptable  adsorber 
durability  or  driveability  problems 
(because  of  the  (lifficulty  in  timing  the 
desulfation  to  avoid  driving  modes  in 
whi(  h  It  might  be  noticed  by  the  driver) 
A  less  stringent  NOx  standard  could 
help  to  mitigate  these  r:onc(;rns  by 
allowing  the  NOx  st(jrage  bed  to  sulfate 
up  to  a  greater  degree  before  desulfating. 
However,  this  might  then  cause  deeper 
sulfate  penetration  into  the  storage  bed 
and  thus  possible  hmg-term  degradation 
because  of  the  difficulty  of  removing 
this  deeper  sulfate. 


Instead,  we  expect  that  diesel  fuel 
with  an  average  fuel  sulfur  level  of  30 
ppm  and  a  cap  of  50  ppm  could  enable 
lean  NOx  catalyst  technology  (described 
in  section  HIE).  These  devices  can 
provide  modest  NOx  reductions  and. 
because  of  their  reliance  on  precious 
metal  catalyst,  also  serve  the  function  of 
a  die.sel  oxidation  catalyst,  removing 
some  of  the  gaseous  hydrocarbons  and 
the  soluble  organic  fraction  of  PM. 
Unfortunately,  lean  NOx  catalysts  also 
share  the  oxidation  catalyst's  tendency 
to  convert  fuel  sulfur  into  sulfate  PM. 
and  do  so  even  more  aggressively 
because  they  require  higher  precious 
metal  loadings  to  reduce  NOx  They  also 
require  a  fairly  large  addition  of  diesel 
fuel  to  accomplish  NOx  reduction, 
typically  about  4  percent  or  more  of 
total  fuel  consumption.  The  injected 
fuel  also  makes  it  difficult  to  achieve  an 
overall  hydrocarbon  reduction,  despite 
the  potential  to  convert  much  of  the 
engine-out  hydrocarbons  over  the 
catalyst.  Typically,  current  lean  NOx 
catalyst  designs  actually  show  a  net 
hydrocarbon  increase. 

We  have  assumed  that  lean  NOx 
catalysts  could  be  developed  over  time 
to  deliver  20  percent  reductions  in  NOx 
(well  beyond  their  current  proven 
performance  over  the  Federal  Test 
Procedure)  with  a  net  PM  reduction  of 
20  percent  and  no  net  increase  in 
gaseous  hydrocarbons  with  a  4  percent 
fuel  economy  penalty.  Although  this  PM 
reduction  level  is  below  that  achieved 
by  current  diesel  oxidation  catalysts,  it 
represents  an  ambitious  target  to 
designers  attempting  to  balance  NOx 
reduction  with  sulfate  production  from 
the  still  substantial  sulfur  in  the  fuel. 
We  have  estimated  that  lean  NOx 
catalysts  (including  their  diesel 
oxidation  catalyst  function)  would  add 
an  average  long  term  cost  of  $603  to  a 
heavy-duty  vehicle,  inclusive  of 
maintenance  savings  realized  through 
the  use  of  low  sulfur  fuel.  This  is  lower 
than  the  cost  increase  for  technologies 
enabled  by  15  ppm  sulfur  fuel. 

Based  on  the  20%  expected  emission 
reductions,  we  believe  the  appropriate 
emissions  standards  at  a  30  ppm  average 
/  50  ppm  cap  diesel  sulfur  level  would 
be  18  g/bhp-hr  NOx  and  0.08  g/hp-hr 
PM.  Because  the  enabled  technologies 
do  not  allow  very'  large  emission 
reductions  and  stringent  emission 
standards,  it  is  conceivable  that 
continued  progress  in  engine  design 
may  eventually  allow  these  standards  to 
be  met  through  improvements  in  EGR 
and  combustion  optimization,  although 
we  cannot  outline  such  a  technology 
path  at  this  time.  It  is  likely  that  such 
a  path  would  still  involve  a  substantial 
fuel  economy  penalty. 


The  50  ppm  sulfur  cap  would 
therefore  result  in  projected  NOx  and 
PM  emission  reductions  in  2020  of 
540,000  and  17,000  tons  per  year, 
respectively,  compared  to  2.0  million 
and  83,000  tons  per  year  for  a  15  ppm 
cap.  It  should  be  noted  that  virtually 
none  of  the  PM  reduction  comes  from  a 
reduction  in  the  soot  component  of  PM. 

The  cost  of  meeting  a  50  ppm  sulfur 
cap  at  the  refinery  would  be 
substantially  less  costly  than  meeting 
the  proposed  cap  of  15  ppm.  In  some 
cases,  refiners  may  be  able  to  meet  a  50 
ppm  cap  with  only  relatively  minor 
capital  investment  of  a  few  million 
dollars  for  a  new  hydrogen  sulfide 
scrubbing  unit  and  a  PSA  unit  to 
increase  hydrogen  purity.  New.  high 
activity  catalyst  would  also  replace 
today's  catalyst.  In  other  cases,  refiners 
would  also  have  to  add  a  second  reactor. 
Finally,  some  refiners  would  require 
essentially  the  same  two-stage 
hydrotreating  unit  that  would  be 
required  to  meet  the  proposed  15  ppm 
standard.  In  all  cases,  hydrogen 
consumption  would  be  somewhat  less 
than  that  required  to  meet  the  proposed 
15  ppm  standard. 

Refiners  who  would  be  capable  of 
meeting  a  50  ppm  cap  with  only  minor 
capital  investment  would  likely  be  those 
not  blending  any  LCO  into  their  diesel 
fuel,  or  those  having  substantial  excess 
hydrotreating  capacity  in  their  current 
unit.  We  estimate  that  about  15  percent 
of  on-highway  diesel  fuel  production 
would  fall  into  this  category.  Refiners 
blending  some  LCO  into  their  diesel  fuel 


(e.g..  15  percent  or  less),  or  with 
somewhat  greater  levels  of  LCD  but  also 
having  significant  excess  current 
hydrotreating  capacity,  would  likely  be 
capable  of  meeting  a  50  ppm  cap  with 
an  additional  reactor.  We  estimate  that 
about  35  percent  of  on-highway  diesel 
fuel  production  would  fall  into  this 
category.  Finally,  about  50  percent  of 
on-highway  diesel  fuel  production 
would  likely  require  a  two-stage 
hydrotreating  unit  due  to  their  higher 
LCO  fraction  or  lack  of  excess  current 
hydrotreating  capacity.  Overall,  we 
project  that  the  average  cost  of  meeting 
the  50  ppm  standard  at  the  refinen,' 
would  be  about  2.3  cents  per  gallon, 
about  1.7  cents  per  gallon  less  than  the 
corresponding  cost  for  fuel  meeting  a  15 
ppm  sulfur  cap. 

It  would  be  slightly  less  expensive  to 
distribute  the  50  ppm  sulfur  fuel  than 
thel5  ppm  sulfur  fuel.  The  pipeline 
interface  between  highway  diesel  fuel 
and  higher  sulfur  products  that  must  be 
sold  with  the  higher  sulfur  product  to 
ensure  quality  of  the  highway  diesel 
fuel  could  be  reduced.  We  estimate  the 
cost  savings  per  gallon  of  diesel  fuel  to 
be  about  0.01  cents. 

The  overall  cost  of  a  program  with  a 
50  ppm  sulfur  cap  with  a  30  ppm 
average  is  comprised  of  the  hardware 
cost  of  lean  NOx  catalyst  technology, 
the  cost  increase  in  producing  and 
distributing  the  fuel,  and  the  cost  of  the 
projected  4%  fuel  economy  loss.  This 
corresponds  to  a  net  $35.4  billion  30- 
year  NPV  cost,  compared  to  $37.7 
billion  for  the  15  ppm  sulfur  cap 


proposal.  Considering  the  PM  and  NOx 
emissions  benefits,  the  resulting 
aggregate  cost  effectiveness  is  projected 
to  be  $3600  per  ton  of  NOx-t-NMHC  and 
$56,700  per  ton  of  PM  (including  the 
SO:  credit).  These  compare  to  $1500  per 
ton  of  NOx-t-NMHC  and  $1900  per  ton 
of  PM  for  the  1 5  ppm  sulfur  cap 
proposal.  The  large  difference  in  PM 
cost  effectiveness  is  primarily  due  to  the 
fuel  economy  penalty  and  the  fact  that 
none  of  the  fuel  cost  could  be  allocated 
to  hydrocarbon  control,  because  of  the 
lack  of  a  hydrocarbon  benefit. 

Table  VI.B-5  summarizes  key 
emissions  and  cost  impacts  of  a  prograjn 
adopting  the  sulfur  levels  analyzed. 
Note  that,  although  the  analysis  finds 
that  a  15  ppm  average/25  ppm  cap 
standard  has  potential  to  be  adequate  for 
enabling  high-efficiency  exhaust 
emissions  controls,  this  finding  involves 
a  significantly  higher  level  of 
uncertainty  than  the  proposed  1 5  ppm 
sulfur  cap.  because  it  is  based  on  the 
assumption  that  exhaust  emission 
control  designs  could  be  focused  on  the 
average  fuel  sulfur  levels.  We  believe 
that  the  possibility  of  some  in-use  fuel 
at  near-cap  levels  would  necessitate 
designing  to  accommodate  this  level, 
and  they  contend  that  this  would  not 
allow  the  high-efficiency  technology  to 
be  enabled.  If  so.  the  technology 
enablement  for  this  case  would  likely  be 
similar  to  that  for  the  50  ppm  cap  case. 
The  analysis  results  show  that  the  50 
ppm  cap  case  does  not  enable  high- 
efficiencv  exhaust  control  technology  at 
all. 


Table  VI. B-5.— Summary  of  Emissions  and  Cost  Impacts  at  Different  Fuel  Sulfur  Levels 


Sulfur  level 


2020  emission  reductions 
(thousand  tons/year) 


Cost  impacts 


NOv 


PM 


Vehicle  ^ 


Fuel 

consumption 

(percent) 


Fuel 

(c/gal) 


Aggregate 
30-yr  NPV 
(S  billion) 


5  ppm  cap  

15  ppm  cap  

25  ppm  cap  w/1 5  ppm  average  * 
50  ppm  cap  w/30  ppm  average^ 


2.020 

2.020 

2.020 

538 


86 
83 

79 
17 


$1,133 

1.133 

1.133 

603 


"6.0-7.3 
4.4 
3.4 
27 


147  1 
377 
34.5 
354 


»  Note  ttiat  this  sulfur  level  involves  significant  increased  uncertainty  with  respect  to  technology  enablement  Manufacturers  have  commented 
that  the  possibility  of  some  in-use  fuel  at  or  near  the  25  ppm  cap  level  would  necessitate  designing  to  accommodate  this  level,  thus  precluding 
high-efficiency  technoJogy  enablement,  and  making  technology  for  this  case  similar  to  that  for  the  50  ppm  cap  case 

o  This  sulfur  level  is  not  expected  to  enable  high-efficiency  exhaust  control  technology. 

>=  Costs  of  added  hardware  combined  with  lifetime  maintenance  cost  impacts;  figures  shown  for  comparison  purposes  are  long-term  costs  tor 
heavy  heavy-duty  vehicles. 

o  Fuel  cost  based  on  industry  analyses  of  refinery  and  distribution  costs;  costs  could  range  much  higher  depending  on  fuel  segregation  meas- 
ures required 


We  welcome  comments  on  all  aspects 
of  these  analyses  for  alternative  fuel 
sulfur  standards,  including  the 
technology  enablement  assessments, 
vehicle  and  fuel  costs,  emissions 
reductions,  and  cost  effectiveness. 


4.  What  Other  Fuel  Properties  Were 
Considered  for  Highway  Diesel  Fuel? 

hi  addition  to  changes  in  highway 
diesel  fuel  sulfur  content,  we  also 
considered  changes  to  other  fuel 
properties  such  as  cetane  number, 
aromatics,  density,  or  distillation.  Each 


of  these  fuel  properties  has  the  potential 
to  affect  the  combustion  chemistry 
within  the  engine,  and  so  aid  in 
reducing  emissions  of  regulated 
pollutants.  Indeed,  some  manufacturers 
have  made  public  statements  to  the 
effect  that  an  idealized  highway  diesel 
fuel  is  necessary'  in  order  to  optimize 
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the  officioncv  of  th»i  n»'xt  ^itnoration  of 
hoavv-iliitv  diosel  vehicles 

The  focus  of  the  fuel  changes  we  are 
proposing  today  is  to  enahle  diesel 
engines  to  meet  much  more  stringent 
emission  standards.  .\s  dt!Scrib«Hl  earlier 
in  this  section,  we  believe  that  diesel 
engines  can  meet  much  more  stringent 
emission  standards  using  advanc:ed 
exhaust  emission  control  systems,  but 
the  performance  of  these  systems  is 
dramatically  reduced  by  sulfur  Thus, 
we  have  determined  that  sulfur  in  diesel 
fuel  would  need  to  be  lowered  It  dews 
not  appear  that  other  fuel  properties 
have  the  same  sort  of  effo<:t  on  advanced 
exhaust  emission  controls,  and  as  a 
result  we  do  not  believf!  that  changes  in 
fuel  properties  other  than  sulfur  are 
necessary  in  order  for  heavy-duty 
engines  to  reach  the  low  emission  levels 
offered  bv  the  advanced  exhaust 
emission  controls  discussf^l  above   In 
fact,  after  conducting  a  research  stuiiy 
on  this  topic,  industry  rneml)ers 
concluded  that.  "If  in  the  future,  fuel 
sulfur  levels  are  significantly  reduce«l  in 
order  to  enable  efficient  exhaust 
emission  controls,  then  it  should  be 
recognized  that  the  exhaust  emission 
control  device  b«M:omes  the  primary 
driver  on  tailpipe  emissions  and  that  all 
other  fuel  properties  will  have  only 
minor  or  sect)ndary  effects  on  the 
tailpipe  emissions,"  "'' 

Kmissiim  reductiiuis  can  also  be 
achieved  through  changes  in  diesel  fuel 
properties  as  a  direct  moans  for 
r»'ducing  engine-out  emissions   In  this 
approach,  it  is  not  the  exhaust  emission 
control  which  is  being  "enabled."  but 
rather  the  c:ombustion  process  itself 
which  is  being  optimized  This 
approach  has  the  advantage  that  the 
effects  are  fleet-wide  and  immetliate 
upon  introduc:tion  of  the  new  fuel, 
whereas  new  engine  standards  do  not 
produce  significant  emission  reductions 
until  the  fleet  turns  over   However, 
regulated  changes  in  diesel  fuel 
properties  may  produce  emission 
reductions  that  disappear  over  time,  if 
compliance  test  fuel  is  changed 
concurrently  with  the  changes  to  in-use 
fuel  (to  assure  that  such  fiiel  remains 
representative  of  iiiuse  fuels) 
Manufacturers  will  redesign  their  new 
engines  to  take  advantage  of  any  benefit 
a  cleaner  fuel  provides,  resulting  in 
engines  still  meeting  the  same  ('mission 
standards  in-use.  (ionsequentU  .  it 
would  imly  be  those  engines  sold  before 
the  compliance  te.st  fuel  changes  that 
would  be  likely  to  produce  emission 
benefits,  and  as  these  engines  drop  out 
of  the  fleet,  so  also  would  the  bttnefit  of 
changes  to  diesel  fuel, 


Even  so.  it  is  useful  to  consider  what 
emission  reductions  are  achievable 
through  changes  to  non-sulfur  diesel 
fuel  properties  The  non-sulfur  fuel 
properties  most  often  touted  as  good 
candidates  for  producing  emission 
reductions  from  heavy-duty  engines  are 
cetane  number  and  aromatics  content. 
.\ccording  to  correlations  between  these 
fuel  properties  and  emissions  that  have 
been  presented  in  various  published 
documents,  the  effects  are  rather  small 
We  have  estimated  that  an  increase  in 
cetane  number  from  44  to  50  would 
reduce  both  NOx  and  PM  emissions  by 
about  1  percent  for  the  in-use  fleet  in 
calender  year  2004  "'-'  Likewise  a 
reduction  in  total  aromatics  content 
from  :J4  volume  pen:ent  to  20  volume 
percent  would  reduce  both  NOx  and  PM 
emissions  by  about  .1  percent  We  expect 
I  hanges  in  other  fuel  properties  to 
produf:e  emission  reductions  that  are  no 
greater  than  these  effet;ts  These 
re<lur:tions  are  insignificant  in 
comparison  to  the  emission  benefits 
proi»H:ted  to  result  from  today's 
proposal,  and  would  come  at  a 
( onsiderable  refining  cost.  As  a  result,  at 
this  time  we  do  not  believe  that  it  is 
appropriate  to  require  changes  to  non- 
sulfur  diesel  fuel  properties  as  a  means 
for  prr)ducing  reductions  in  engine-out 
emissions  There  may.  however,  be 
performance  or  engine  design 
optimization  benefits  associated  with 
non-sulfur  changes  to  diesel  fuel  that 
could  justify  their  cost  Therefore  we 
welcrjme  cross-industry  collaboration 
on  voluntar\'  diesel  fuel  improvements 
beyond  the  sulfur  reduction  pniposed  in 
this  notice,  and  we  continue  to  solicit 
information  on  the  impact  of  non-sulfur 
fuel  (hanges  on  exhaust  emission 
control,  engine-out  emissions,  and 
engine  design  and  performance. 

C  Should  Any  States  or  Tcrntoiies  Be 
Extluded  From  This  Rule' 

1   What  Are  the  Anticipated  Impacts  of 
Using  High-Sulfur  Fuel  in  New  and 
Emerging  Diesel  Engine  Te<:hnologies  if 
Areas  Are  Excluded  From  This  Rule? 

.Section  111  disc;usses  the  technological 
feasibility  of  the  emission  standards 
being  proposed  today  and  the  critical 
need  to  have  sulfur  levels  reduced  to  15 
ppm  for  the  te<:hnology  to  achieve  these 
emission  standards.  The  implications  to 
be  drawn  from  section  III  with  regard  to 
(!X(fmptions  from  the  sulfur  standards 
for  .States  and  Territories  is  fairly 
straightforward  If  vehicles  and  engines 
employing  these  technologies  to  achieve 
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the  proposed  emission  standards  will  be 
operated  in  these  states  or  territories, 
then  low-sulfur  diesel  fuel  must  be 
available  for  their  use. 

Some  have  suggested  allowing 
persons  in  Alaska  to  remove  emission 
control  equipment  to  enhance ihe 
viability  of  using  high-sulfur  fuel.  In 
addressing  this  issue,  we  note  that, 
under  the  Clean  Air  Act.  it  is  prohibited 
in  all  50  states  to  remove  emission 
control  equipment  from  an  engine, 
unless  that  equipment  is  damaged  or  not 
properly  functioning,  and  then  is 
replaced  with  equivalent  properly 
functioning  equipment. 

2.  Alaska 

a  Why  is  Alaska  Unique? 

There  are  important  nationwide 
environmental  and  public  health 
benefits  that  can  be  achieved  with 
cleaner  diesel  engines  and  fuel, 
particularly  from  reduced  particulate 
emissions,  nitrogen  oxides,  and  air 
toxics  (as  further  discussed  in  section 
II)  Therefore,  it  is  also  important  to 
implement  this  program  in  Alaska  Any 
2007  and  later  model  year  diesel 
vehicles  in  Alaska  would  have  to  be 
fueled  with  low  sulfur  highway  diesel, 
or  risk  potential  damage  to  the 
aftertreatment  technologies  or  even  the 
engines  themselves  Although  the 
engine  standards  proposed  today  do  not 
have  different  technology  and  cost 
implications  for  Alaska  as  compared  to 
the  rest  of  the  country,  the  low  sulfur 
fuel  program  would  have  different 
implications  (described  below). 
Therefore,  in  evaluating  the  best 
approach  for  implementing  the  low 
sulfur  fuel  program,  it  is  important  to 
consider  the  extremely  unique  factors  in 
Alaska. 

Section  211(i)(4)  provides  that  the 
states  of  Alaska  and  Hawaii  may  seek  an 
exemption  from  the  500  ppm  sulfur 
standard  in  the  same  manner  as 
provided  in  section  325  of  the  Clean  Air 
Act.  Section  325  provides  that  upon 
request  of  Guam,  American  Samoa,  the 
Virgin  Islands,  or  the  Commonwealth  of 
the  Northern  Mariana  Islands.  EPA  may 
exempt  any  person  or  source,  or  class  of 
persons  or  sources,  in  that  territory  from 
any  requirement  of  the  CAA,  with  some 
specific  exceptions.  The  requested 
exemption  could  be  granted  if  EPA 
determines  that  compliance  with  such 
requirement  is  not  feasible  or  is 
unreasonable  due  to  unique 
geographical,  meteorologicjil.  or 
economic  factors  of  the  territory,  or 
other  local  factors  as  EPA  considers 
significant. 

Unlike  the  rest  of  the  nation.  Alaska 
is  currently  exempt  from  the  500  ppm 


sulfur  standard  for  highway  diesel  fuel 
(as  discussed  in  section  c  below).  Since 
the  beginning  of  the  500  ppm  highway 
diesel  fuel  program,  we  have  granted 
Alaska  exemptions  from  meeting  the 
sulfur  standard  and  dye  requirements, 
because  of  its  unique  geographical, 
meteorological,  air  quality,  and 
economic  factors.  These  unique  factors 
are  described  in  more  detail  in  the  Draft 
Regulatory  Impact  Analysis  contained 
in  the  docket. 

Second,  in  Alaska,  unlike  in  the  rest 
of  the  country,  diesel  fuel  consumption 
for  highway  use  represents  only  five 
percent  of  the  State's  total  distillate  fuel 
consumption,  because  of  the  relatively 
small  numbers  of  vehicles  in  the  State. 
Most  of  this  fuel  is  produced  by 
refineries  located  in  Alaska,  primarily 
because  of  the  more  severe  cloud  point 
specification  needed  for  the  extremely 
low  temperatures  experienced  in  much 
of  Alaska  during  the  winter.  There  are 
four  conunercial  refineries  in  Alaska. 
Only  one  of  these  refineries  currently 
has  any  desulfurization  capacity,  which 
is  relatively  small.  Consequently, 
because  these  refineries  would  have  to 
reduce  sulfur  from  uncontrolled  levels 
to  meet  the  proposed  15  ppm  standard, 
these  refineries  could  incur 
substantially  higher  costs  than  those  in 
the  rest  of  the  nation.  Given  the  very 
small  highway  diesel  demand,  however, 
it  is  doubtful  that  more  than  one  or  two 
Alaska  refineries  would  choose  to 
produce  low  sulfur  highway  fuel,  and 
these  refiners  could  even  decide  to 
import  it  from  refineries  outside  of 
Alaska. 

Third,  Alaska's  highway  diesel 
vehicle  fleet  is  relatively  small, 
particularly  outside  the  Federal  Aid 
Highway  System.  The  State  estimates 
that  there  are  less  than  9000  diesel 
vehicles  in  the  entire  State,  with  less 
than  600  of  these  vehicles  in  all  of  rural 
Alaska.  The  State  also  indicates  that 
these  vehicles  are  predominantly  older 
than  the  average  elsewhere. '^^ 

Finally,  Ala^La's  fuel  distribution 
system  ^ces  many  unique  challenges. 
Unlike  the  rest  of  the  country,  because 
of  its  current  exemption  from  the  500 
ppm  sulfur  standard,  Alaska  does  not 
currently  segregate  highway  diesel  fuel 
from  that  used  for  off-road,  marine, 
heating  oil,  and  other  distillate  uses. 
Therefore,  the  distribution  system  costs 
for  segregating  a  low  sulfur  grade  of 
diesel  for  highway  uses  will  be 
significant.  The  existing  fuel  storage 
facilities  limit  the  number  of  fuel  types 
that  can  be  stored.  In  addition  to 
significant  obstacles  to  expanding 


'^1  See  further  discussion  in  the  Draft  RIA 
(Chapter  VTII). 


tankage  in  Alaska,  the  cost  of 
constructing  separate  storage  facilities, 
and  providing  separate  tanks  for 
transporting  low-sulfur  diesel  fuel  (e.g., 
by  barge  or  truck),  could  be  significant. 
Most  of  Alaska's  communities  rely  on 
barge  deliveries,  and  ice  formation  on 
the  navigable  waters  during  the  winter 
months  restricts  fuel  delivery  to  these 
areas.  Construction  costs  are  30  percent 
higher  in  Alaska  than  in  the  lower-48 
states,  due  to  higher  costs  for  freight 
deliveries,  materials,  electrical, 
mechanical,  and  labor.  There  is  also  a 
shorter  period  of  time  during  which 
construction  can  occur,  because  of 
seasonal  extremes  in  temperatiu^  and 
the  amount  of  daily  sunlight. 

b.  What  Flexibilities  Are  We  Proposing 
for  Alaska? 

Because  of  the  unique  circumstances 
in  Alaska,  we  are  proposing  an 
alternative  option  for  implementing  the 
low  sulfur  fuel  program  in  Alaska.  We 
eire  proposing  to  provide  the  State  an 
opportunity  to  develop  an  alternative 
low  sulfur  transition  plan  for  Alaska. 
We  would  intend  to  facilitate  the 
development  of  this  plan  by  working  in 
close  cooperation  with  the  State  and  key 
stakeholders.  This  plan  would  need  to 
ensiue  that  sufficient  supplies  of  low 
sulfur  diesel  fuel  are  available  in  Alaska 
to  meet  the  demand  of  any  new  2007 
and  later  model  year  diesel  vehicles. 
Given  that  AJaska's  demand  for  highway 
diesel  fuel  is  very  low  and  only  a  small 
number  of  new  diesel  vehicles  are 
introduced  each  year,  it  may  be  possible 
to  develop  an  alternative 
implementation  plan  for  Alaska  in  the 
early  years  of  the  program  that  provides 
low  sulfur  diesel  only  in  sufficient 
quantities  to  meet  the  demand  from  the 
small  number  of  new  diesel  vehicles. 
This  would  give  Alaska  refiners  more 
flexibility  during  the  transition  period 
because  they  would  not  have  to 
desulfurize  the  entire  highway  diesel 
volume.  Our  goal  in  offering  this 
additional  flexibility  would  be  to 
transition  Alaska  into  the  low  sulfur 
fuel  program  in  a  manner  that 
minimizes  costs,  while  still  ensiu'ing 
that  the  new  vehicles  receive  the  low 
sulfur  fuel  they  need.  We  expect  that  the 
transition  plan  would  begin  to  be 
implemented  at  the  same  time  as  the 
national  program,  but  the  State  would 
have  an  opportimity  to  determine  what 
voliunes  of  low  sulfur  fuel  would  need 
to  supplied,  and  in  what  timeframes,  in 
different  areas  of  the  State. 

At  a  minimum,  such  a  transition  plan 
would  need  to:  (1)  Ensure  an  adequate 
supply  (either  through  production  or 
imports),  (2)  ensiu'e  sufficient  retail 
availability  of  low  sulfur  fuel  for  new 


vehicles  in  Alaska,  (3)  address  the 
growth  of  supply  and  availability  over 
time  as  more  new  vehicles  enter  the 
fleet,  (4)  include  measures  to  prevent 
misfueling,  and  (5)  ensure 
enforceability.  We  would  anticipate 
that,  to  develop  a  workable  transition 
plan,  the  State  would  likely  work  in 
close  cooperation  with  refiners  and 
other  key  stakeholders,  including 
retailers,  distributors,  truckers,  engine 
manufacturers,  environmental  groups, 
and  other  interested  groups.  For 
example,  the  State  would  likely  rely  on 
input  from  the  trucking  industry  in 
determining  the  expected  low  sulfur 
fuel  volume  needed  in  Alaska,  based  on 
the  anticipated  nxunber  of  new  vehicles, 
and  how  this  volume  is  expected  to 
grow  during  the  first  few  years  of  the 
program.  Similarly,  the  State  would 
likely  rely  on  the  Alaska  refiners'  input 
regarding  plans  for  supplying  (either 
through  production  or  imports)  low- 
sulfur  fuel  to  meet  the  expected 
demand.  Fiulher,  the  State  would  likely 
rely  on  input  and  cooperation  from 
retailers  and  distributors  to  determine  at 
which  locations  the  low  sulfur  fuel 
should  be  made  available.  Retailers 
offering  low  sulfur  fuel  would  have  to 
take  measures  to  prevent  misfueling, 
such  as  pump  labeling.  All  parties  in  the 
distribution  system  wovdd  need  to 
ensiu-e  the  low  sulfur  fuel  remains 
segregated  and  take  measures  to  prevent 
sulfur  contamination,  in  the  same 
manner  as  described  for  the  national 
program  in  section  Vni. 

lithe  State  anticipates  that  the 
primary  demand  for  low  sulfur  fuel  wall 
be  along  the  highway  system  (e.g.,  to 
address  truck  traffic  from  the  lower  48 
states)  in  the  early  years  of  the  program, 
then  the  initial  stages  of  the  transition 
plan  could  be  focused  in  these  areas.  We 
believe  it  would  be  appropriate  for  the 
State  to  consider  an  extended  transition 
schedule  for  implementing  the  low 
sulfur  program  in  nual  Alaska,  as  part 
of  the  state's  overall  plan,  based  on 
when  they  anticipate  the  introduction  of 
a  significant  number  of  2007  and  later 
model  year  vehicles  in  the  remote  areas. 

Under  such  an  approach,  the  State 
would  be  given  the  opportiuiity  to 
develop  such  a  transition  plan,  as  an 
alternative  to  the  national  program,  and 
submit  it  to  EPA.  Our  goal  would  be  to 
help  facilitate  the  development  of  the 
plan,  by  working  closely  with  the  State 
and  the  stakeholder  group  so  they 
would  have  an  opportunity  to  address 
EPA's  concerns  in  their  submittal.  We 
envision  that  the  State  would  develop 
and  submit  this  plan  to  EPA  within 
about  one  year  of  the  final  diesel  rule. 
Our  goal  would  be  to  conduct  a 
rulemaking  and  publish  a  final  rule 
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promul(i{ating  a  new  r«gulat()r\'  scheme 
for  Alaska,  if  appropriate.  The  goal 
would  he  to  issue  a  final  rule  within  one 
year  of  Alaska's  suhmittal  of  the  plan,  so 
that  refiners  and  other  affected  parties 
would  have  certainty  as  to  their 
regulatory  requirements.  We  rwjuest 
comment  on  the  timing  for  the  .State  to 
submit  such  an  alternative  plan,  and  for 
EPA  to  conduct  the  rulemaking  action 
If  the  State  chose  not  to  submit  an 
alternative  plan,  or  if  the  plan  did  not 
provide  a  reasonable  alternative  for 
.Alaska  as  des<:ribed  above,  then  Alaska 
would  be  subie<:t  to  the  national 
program. 

We  seek  cromment  on  all  aspec;ts  (jf 
this  approach,  and  an  other  approaches 
that  may  have  merit,  to  provide 
additional  flexibility  in  transitioning  the 
low  sulfur  fuel  program  for  Alaska. 

(■  How  Do  Wf  Proposf  to  Addrt'ss 
Alanka's  Prtition  Rff^aniinii  thr  51)0 
pptn  SUindurd'' 

Bnikgnnind 

On  Februarv  12,  IMyj.  ,\ldsk.i 
submitted  a  petition  under  sotrtion  125 
of  the  .Act  to  exempt  highw.iv  vehicle 
diesel  fuel  in  .Maska  from  paragraphs  (1) 
and  (2)  of  section  211(i)of  the  Act. 
except  for  the  minimum  cetane  index 
recpiirement  "'■'  The  petition  recpiested 
that  we  teinp(irarii\'  exemf)t  lii^liway 
veliK  le  diesel  fuel  in  coninuinities 
served  by  the  Federal  Aid  Highway 
.Svstem  from  meeting  the  sulfur  ( imlent 
spe(  died  in  sec  tiori  21  l(i)  of  the  .\(  t  .111  d 
the  (he  re<iuireiiiciit  tor  non-highvv.iv 
diesel  fuel  of  40  ( T'K  HO  29.  until 
October  1.  m9tv  The  petition  also 
re()uested  a  permanent  exemption  from 
those  retiuireim-nts  for  an>as  of  .M.isk.i 
not  reac  hable  by  the  Ki'der.il  .-Xid 
Highway  .System — the  remote  are.is  On 
March  22.  UW4.  (59  FK  KMilO),  we 
granted  the  petitiiui  based  on 
geographical,  mett'orologu.al.  air 
quality,  and  economic  factors  iinupie  to 
Alaska 

On  December  12.  1995.  Alaska 
submitted  a  petition  for  .1  permanent 
exempliim  for  all  are.is  of  the  .St.ite 
served  by  the  Federal  .Xid  Highway 
.System,  that  is.  those  areas  (  overed  miU 
by  the  temporar\  exemption  On  .\ugiist 
19.  199ti,  we  extended  the  tempor.irv 
exemption  until  October  1.  199H  (t>l  FK 
42H12).  to  give  us  time  to  consider 
comments  to  that  petition  that  were 
siibsecjuentlv  submitted  h\  stakeholders 
On  .\\)T\\  2H,  199H  (t.,i  FK  2:i241)  w.' 
proposed  to  grant  the  petition  for 
permanent  exemption  Substantial 
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public  comments  and  substantive  new 
information  were  submitted  in  response 
to  the  proposal.  To  give  us  time  to 
consider  those  comments  and  new 
information,  we  extended  the  temporary 
exemption  for  another  nine  months 
until  luly  1.  1999  (September  16.  1998. 
h:J  FR  49459)  During  this  time  period, 
we  started  work  on  a  nationwide  rule  to 
consider  more  stringent  diesel  fuel 
requirements,  particularly  for  the  sulfur 
content  (i.e  .  today's  proposed  rule).  Tcj 
coordinate  the  decision  on  Alaska's 
request  for  a  permanent  exemption  with 
this  nationwide  rule  on  diesel  fuel 
quality,  we  extended  the  temporary 
exemption  until  (anuary  1,  2004  (June 
25,  1999  64  FR  34126) 

Today's  Proposed  Action 

As  mentioned  above.  .Alaska  has 
submitted  a  petition  for  a  permanent 
exemption  from  the  500  ppm  standard 
for  areas  not  ser\ed  by  the  Federal  Aid 
Highway  System  Our  goal  is  to  take 
action  on  this  pjetition  in  a  way  that 
minimizes  costs  through  Alaska's 
transition  to  the  low  sulfur  program. 
The  (  ost  of  compliance  could  be 
reduied  if  .Alaska  refiners  were  given 
the  flexibility  to  meet  the  low  sulfur 
standard  in  one  step,  rather  than  two 
steps  (i  e  .  imce  for  the  current  500  ppm 
sulfur  standard  in  2004  when  the 
temporarv  exemption  expires,  and  again 
for  the  proposed  15  ppm  standard  in 
200h)  Therefore,  we  propose  to  extend 
the  temporar\  exemption  for  the  areas  of 
.Alaska  ser\i'd  by  the  Federal  .Aid 
Highway  System  from  lanuarv  1.  2004 
(the  current  expiration  date)  to  the 
proposed  effwtive  date  f(jr  the  proposed 
Ifi  ppm  sulfur  standard  (1  e  .  .April  1. 
2006  at  the  refinery  It-vel.  May  1.  2006 
.it  the  terminal  level;  and  lune  1,  2006 
at  .ill  downstream  lo<  ations) 

,As  discussed  in  se<;tion  b  above,  we 
are  proposing  to  allow  Alaska  to 
develop  a  transition  plan  for 
im[)lementing  the  15  [)pm  sulfur 
program  During  this  transition  period, 
it  is  possible  that  both  15  ppm  (for 
proposed  2007  and  later  model  year 
vehicles)  and  higher  sulfur  (for  older 
veliK  It's)  highw.iy  fuels  might  Im» 
.ivailable  in  .Alaska.  To  avoid  the  two- 
sti'p  sulfur  program  described  above,  we 
seek  (  omment  on  whether  we  should 
consider  additional  extensions  to  the 
temporary  exemption  of  the  500  ppm 
standard  beyond  2006  (eg  .  for  that 
portion  of  the  highway  pool  that  is 
available  for  the  older  tiH:hnologv 
\  ehicles  during  .Alaska's  transition 
period)  We  would  expect  that  any 
additional  temporary  extensions,  if 
appropriate,  would  be  made  in  the 
context  of  the  separate  rulemaking 


taking  action  on  Alaska's  transition  plan 
(as  described  in  the  previous  section). 

As  in  previous  actions  to  grant  Alaska 
sulfur  exemptions,  we  would  not  base 
any  vehicle  or  engine  recall  on 
emissions  exceedences  caused  by  the 
use  of  high-sulfur  (>500  ppm)  fuel  in 
Alaska  during  the  period  of  the 
temporary  sulfur  exemption.  In 
addition,  manufacturers  may  have  a 
reasonable  basis  for  denying  emission 
related  warranties  where  damage  or 
failures  are  caused  by  the  use  of  high- 
sulfur  (>500  ppm)  fuel  in  Alaska. 

Finally,  the  costs  of  complying  could 
be  reduced  significantly  if  Alaska  were 
not  required  to  dye  the  non-highway 
fuel.  Dye  contamination  of  other  fuels, 
particularly  jet  fuel,  is  a  serious 
potential  problem  This  is  a  serious 
issue  in  Alaska  since  the  same  transport 
and  storage  tanks  used  for  jet  fuel  are 
generally  also  used  for  other  diesel 
products,  including  off-highway  diesel 
products  which  are  required  to  be  dyed 
under  the  current  national  program. 
This  issue  is  discussed  further  in  the 
Draft  RIA  (Chapter  VIII),  Therefore,  we 
also  propose  to  grant  Alaska's  request 
for  a  permanent  exemption  from  the  dye 
requirement  of  40  CFR  80  29  and  40 
CFR  80  446  for  the  entire  State 

We  are  interested  in  comments  on  all 
aspects  of  this  proposal. 

3   .American  Samoa.  CJuam.  and  the 
(Commonwealth  of  Northern  Mariana 
Islands 

ii   Why  Aiv  U'e  Considfrinf^  Excluding 
AmtTiian  Samoa.  Guam,  and  the 
Commonwealth  of  Northern  Mariana 
Islandu'' 

Prior  to  the  effw^tive  date  of  the 
current  highway  diesel  sulfur  standard 
of  500  ppm.  the  territories  of  American 
.Samoa.  Guam  and  the  Commonwealth 
of  Northern  Mariana  Islands  (CNMI) 
petitioned  EPA  for  an  exemption  under 
section  325  of  the  Act  from  the  sulfur 
requirement  under  section  211(i)  of  the 
Act  and  associated  regulations  at  40 
CFR  80  29  The  petitions  were  based  on 
geographical,  meteorological,  air 
quality,  and  economic  factors  unique  to 
those  territories.  We  subsequently 
granted  the  petitions.'"''  With  today's 
proposal  we  need  to  evaluate  whether  to 
include  or  exclude  the  territories  in 
areas  for  which  the  fuel  sulfur  standard 
would  apply 

b.  What  are  the  Relevant  Factors? 

The  key  relevant  factors  unique  to 
these  territories,  briefly  discussed 
below,  are  discussed  in  detail  in  the 


'"^Sw  57  KK  IJOII).  Iiilv  :;(l.  \m2  fur  .^nif-ruan 
.Samiia.  57  FK  IJOKI.  lulv  :)(».  1992  fnr  (.udiii.  and 
51  PR  2hl29.  M,i\  IM    1994  fi.r  CNMI 
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Draft  RIA.  These  U.S.  Territories  are 
islands  with  limited  transportation 
networks.  Consequently  among  these 
three  territories  there  are  currently  only 
approximately  1300  registered  diesel 
vehicles,  Diesel  fuel  consumption  in 
these  vehicles  represents  just  a  tiny 
fraction  of  the  total  diesel  fuel  volume 
consumed  in  these  places;  the  bulk  of 
diesel  fuel  is  burned  in  marine, 
nonroad,  and  stationary  applications. 
Consequently  highway  diesel  vehicles 
are  believed  to  have  a  negligible  impact 
on  the  air  quality  in  these  territories, 
which,  with  minor  exceptions,  is  very 
good. 

All  three  of  these  territories  lack 
internal  petroleum  supplies  and  refining 
capabilities  and  rely  on  long  distance 
imports.  Given  their  remote  location 
from  the  U.S.  mainland,  petroleum 
products  are  imported  from  east  rim 
nations,  particularly  Singapore, 
Although  Australia,  the  Philippines, 
and  certain  other  Asian  countries  have 
or  will  soon  require  low-sulfur  diesel 
fuel,  this  requirement  is  a  500  ppm 
sulfur  limit,  not  the  proposed  15  ppm 
sulfur  limit.  Compliance  with  low- 
sulfur  requirements  for  highway  fuel 
would  require  construction  of  separate 
storage  and  handling  facilities  for  a 
unique  grade  of  diesel  fuel  for  highway 
purposes,  or  importation  of  low-sulfur 
diesel  fuel  for  all  purposes,  either  of 
which  would  significantly  add  to  the 
already  high  cost  of  diesel  fuel  in 
territories  which  rely  heavily  on  United 
States  support  for  their  economies. 

c.  What  Are  the  Options  and  Proposed 
Provisions  for  the  Territories? 

We  could  include  or  exclude  the 
territories  in  the  areas  for  which  the 
proposed  diesel  fuel  sulfur  standard 
would  apply.  As  in  the  early  1990's 
when  the  500  ppm  sulfur  standard  was 
implemented,  we  believe  that 
compliance  with  the  proposed  15  ppm 
sulfur  standard  would  result  in 
relatively  small  environmental  benefit, 
but  major  economic  burden.  We  are  also 
concerned  about  the  impact  to  vehicle 
owners  emd  operators  of  running  the 
new  and  upcoming  engine  and  emission 
control  technologies  using  high-sulfur 
fuel.  We  believe  that  for  the  sulfur 
exemption  to  be  viable  for  vehicle 
owners  and  operators,  they  would  need 
access  to  either  low-sulfur  fuel  or 
vehicles  meeting  the  pre-2007  HDV 
emission  standards  that  could  be  run  on 
high-sulfur  fuel  without  significant 
engine  damage  or  performance 
degradation. 

We  are  proposing  to  exclude 
American  Samoa,  Guam  and  CNMI  from 
the  proposed  diesel  fuel  sulfur 
requirement  of  15  ppm  because  of  the 


high  economic  cost  of  compliance  and 
minimal  air  quality  benefits.  We  are  also 
proposing  to  exclude,  but  not  prohibit, 
the  territories  from  the  2007  heavy-duty 
diesel  vehicle  and  engine  emissions 
standards,  and  other  requirements 
associated  with  those  emission 
standards  based  on  the  increased  costs 
associated  with  implementing  the 
vehicle  and  fuel  standards  together  in 
these  territories.  Thus,  the  territories 
would  continue  to  have  access  to  2006 
diesel  vehicle  and  engine  technologies. 
This  exclusion  from  standards  would 
not  apply  to  gasoline  engines  and 
vehicles  because  gasoline  that  complies 
with  our  regulations  will  be  available, 
and  so  concerns  about  damage  to 
engines  and  emissions  control  systems 
will  not  exist.  As  proposed  this 
exclusion  from  standards  does  not  apply 
to  light-duty  diesel  vehicles  and  trucks 
because  gasoline  vehicles  meeting  the 
emission  standards  and  capable  of 
fulfilling  the  same  function  would  be 
available. 

We  are  proposing  to  continue 
requiring  all  diesel  motor  vehicles  and 
engines  to  be  certified  and  labeled  to  the 
applicable  requirements  (either  to  the 
2006  model  year  standards  and 
associated  requirements,  or  to  the 
standards  and  associated  requirements 
applicable  for  the  model  year  of 
production)  and  warranted,  as  otherwise 
required  under  the  Clean  Air  Act  and 
EPA  regulations.  Special  recall  and 
warranty  considerations  due  to  the  use 
of  exempted  high-sulfur  fuel  are 
proposed  to  be  the  same  as  those 
proposed  for  Alaska  during  its  proposed 
transition  period.  To  protect  against  this 
exclusion  being  used  to  circumvent  the 
emission  requirements  applicable  to  the 
rest  of  the  United  States  (i.e.. 
continental  United  States.  Alaska. 
Hawaii,  Puerto  Rico  and  the  U,S,  Virgin 
Islands)  after  2006  by  routing  pre-2007 
technology  vehicles  and  engines 
through  one  of  these  territories,  we 
propose  to  restrict  the  importation  of 
vehicles  and  engines  fi-om  these 
territories  into  the  rest  of  the  United 
States.  After  the  2006  model  year,  diesel 
vehicles  and  engines  certified  under  this 
exclusion  to  meet  the  2006  model  year 
emission  standards  for  sale  in  American 
Samoa,  Guam  and  CNMI  would  not  be 
permitted  entry  into  the  rest  of  the 
United  States. 

We  request  comment  on  these 
exclusions  and  particularly  on  whether 
it  should  be  extended  to  light-duty 
diesel  vehicle  and  truck  standards  as 
well. 


D.  What  About  the  Use  of  JP-8  Fuel  in 
Diesel-Equipped  Military  Vehicles? 

In  1995.  EPA  issued  a  letter  to  the 
Deputy  Under  Secretary  of  Defense  for 
Environmental  Security'  which 
concluded  that  the  military 
specification  fuel  known  as  JP-8  did  not 
meet  the  definition  of  diesel  fuel  under 
EPA's  regulations  and  was.  therefore, 
not  subject  to  the  0,05  percent  by  weight 
sulfur  standard.  EPA  also  determined 
that  despite  the  slightly  higher  sulfur 
levels,  the  use  of  JP-8  in  motor  vehicles 
by  the  military  would  not  be  a  violation 
of  EPA  regulations  as  a  matter  of  policy. 
This  decision  was  made  after  careful 
consideration  of  the  impact  on 
operational  readiness,  logistical 
considerations  cmd  cost  for  the  military . 
EPA  also  evaluated  data  presented  by 
the  military  which  compared  the 
emissions  of  vehicles  operated  on 
typical  highway  diesel  and  fP-8.  These 
data  supported  the  conclusion  that  there 
would  not  be  a  significant  adverse 
environmental  consequence  from  the 
limited  use  of  JP-8  fuel.  EPA's 
evaluation  of  the  emissions  impact  was. 
of  course,  based  on  the  results  of  tests 
conducted  using  vehicles  representative 
of  diesel  emission  control  technology 
and  diesel  fuel  in  use  at  that  time. 

The  technical  basis  for  EPA's  decision 
on  this  matter  may  be  affected  by  the 
prospect  of  military  vehicles  equipped 
with  the  highly  sulfur  sensitive 
technology  that  is  expected  to  be  used 
on  vehicles  and  engines  designed  to 
meet  the  standards  for  2007  and  beyond. 
We  request  comment  from  interested 
parties  on  how  to  best  deal  with  this 
situation,  including  comment  on  the 
extent  to  which  national  security 
exemptions  pursued  under  40  CFR 
85.1 7  08  may  affect  resolution  of  the 
issue. 

VII.  Requirements  for  Engine  and 
Vehicle  Manufacturers 

A.  Compliance  With  Standards  and 
Enforcement 

We  are  not  proposing  any  changes  to 
the  enforcement  scheme  currently 
applicable  to  vehicles  and  engines 
under  Title  II  of  the  CAA.  Thus,  they 
would  continue  to  apply  to  the  vehicles 
and  engines  subject  to  today's  proposed 
standards.  This  includes  the 
enforcement  provisions  relating  to  the 
manufacture,  importation  and  in-use 
compliance  of  these  vehicles  and 
engines  (see  sections  202-208  of  the 
CAA).  Manufacturers  are  required  to 
obtain  a  certificate  of  conformity  for 
their  engine  designs  prior  to  introducing 
them  into  commerce,  and  are  subject  to 
Selective  Enforcement  Audits  during 
production.  Although  there  are 


35524 


Federal  Register/ Vol.  65,  No.   107 /Friday,  lune  2,  2000 /Proposed  Rules 


curr«ntlv  nd  re^ulatorv  r»!<}uirRments  for 
manufacturers  to  tt^st  in-use  ongines. 
they  are  responsible  for  the  emission 
performance  of  their  engines  in  use   If 
we  determine  that  a  substantial  number 
of  prnperlv  maintamed  and  u.sed 
engines  in  any  engine  famdv  is  not 
complying  with  the  standards  in  use. 
then  we  may  require  the  manufacturer 
to  recall  the  engines  and  remedy  the 
noncompliance.  Failure  by  a 
manufacturer  to  comply  with  the 
certification,  warranty,  reporting,  and 
other  requirements  of  Title  II  can  result 
in  sanctions  including  civil  penalties 
and  injunctive  relief  (see  sections  202- 
208  of  the  CAA).  Other  enforcement 
provisions  regulating  persons  in 
addition  to  manufacturers  would  also  be 
applicable  to  the  affected  diesel 
vehicles,  including  provisions  such  as 
the  tampering  and  defeat  device 
prohibitions.  It  is  also  important  to  note 
that,  because  the  CAA  defines 
manufacturer  to  include  importers,  all 
of  these  requirements  and  prohibitions 
apply  equally  to  importers. 

Consideration  has  been  given  to  in- 
use  issues  that  may  arise  from  use  of  the 
new  exhaust  emission  control 
technology.  While  it  is  believed  that  the 
technology  is  sufficient  to  ensure  that 
emission  contn)l  devices  and  elements 
of  design  will  be  effe<:tive  throughout 
the  useful  life  of  the  vehicle,  some 
concern  has  been  expressed  regarding 
the  possibility  that  instances  of 
driveability  or  other  operational 
problems  could  occur  in- use.  One 
example  brought  up,  is  the  possibility 
that  a  vehicle  could  experience  severe 
driveability  problems  if  the  PM  trap 
becomes  plugged  At  this  time,  however, 
wo  are  confident  that  the  technologies 
will  be  developed  to  prevent  these  types 
of  problems  from  occurring  provided 
the  vehicle  is  operated  on  the 
appropriate  fuel.  Nevertheless, 
comments  are  requested  on  anv  in-use 
problems  that  may  arise  as  a  result  of 
inclusion  of  exhaust  emission  control 
technology.  Your  comments  should 
address  the  nature  of  the  problem, 
likelihood  of  its  occurrence  and  options 
for  ensuring  it  does  not  occur 

Another  issue  related  to  certific;ation 
is  what  (if  any)  maintenance  we  should 
allow  for  adsorbers  and  traps.  (Jur 
existing  regulations  define  these  to  be 
critical  emission-related  components, 
which  means  that  the  amount  of 
maintenance  of  them  that  the 
manufacturer  is  allowed  to  conduct 
during  durability  testing  (or  spet:ify  in 
the  maintenance  instructions  that  it 
gives  to  operators)  is  limited  We  believe 
that  this  is  appropriate  because,  as  we 
already  noted,  we  expect  that  these 
technologies  will  be  very  durable  in  use 


and  will  last  the  full  useful  life  with 
little  or  no  scheduled  maintenance. 
However,  our  existing  regulations  (40 
CFR  86  004-25)  would  allow  a 
manufacturer  to  specifv'  something  as 
drastic  as  replacement  of  the  adsorber 
catalyst  bed  or  the  trap  filter  after  as 
little  as  100.000-150,000  miles  if  there 
was  a  "reasonable  likelihood"  that  the 
maintenance  would  get  done  We  are 
concerned  that  some  manufacturers  may 
underdesign  the  adsorbers  and  traps 
compared  to  the  level  of  durability  that 
is  achievable.  If  this  occurred,  even  if 
most  users  replaced  their  adsorber  or 
trap  according  to  the  manufacturer's 
schedule,  there  would  certainly  be  some 
users  that  did  not.  Therefore,  we  are 
proposing  to  require  that  these 
technologies  be  designed  to  last  for  the 
full  useful  life  of  the  engine  Wore 
specifically,  the  proposed  regulations 
state  that  scheduled  replacement  of  the 
PM  filter  element  or  catalyst  bed  is  not 
allowed  during  the  useful  life.  Only 
cleaning  and  adjustment  will  be  allowed 
as  scheduled  maintenance 

It  may  be  appropriate  to  establish 
non-conformance  penalties  (NCPs)  for 
the  standards  being  proposed  today. 
N(Ts  are  monetary  penalties  that 
manufacturers  can  pay  instead  of 
complying  with  an  emission  standard 
In  order  for  us  to  establish  NCPs  for  a 
specific  standard,  we  would  have  to 
find  that:  (1)  Substantial  work  will  be 
required  to  meet  the  standard  for  which 
the  NCP  is  offered;  and  (2)  there  is  likely 
tf)  be  a  "technological  laggard"  (;  p  ,  a 
manufacrturer  that  cannot  meet  the 
standard  because  of  technological  (not 
economic)  difficulties  and,  without 
N(Ts,  might  be  forced  from  the 
marketplace).  According  to  the  CAA 
(.section  206(g)),  such  NCPs  "shall 
remove  any  competitive  disadvantage  to 
manufacturers  whose  engines  or 
vehicles  achieve  the  required  degree  of 
emission  reduction."  We  also  must 
determine  compliance  costs  so  that 
appropriate  penalties  can  be 
established  We  have  established  NCPs 
in  past  rulemakings  However,  since  the 
implementation  of  our  averaging, 
banking  and  trading  program,  their  use 
has  been  rare  We  believe  manufacturers 
have  taken  advantage  of  the  averaging, 
banking  and  trading  program  as  a 
preferred  alternative  to  incurring 
monetary  losses.  At  this  time,  we  have 
insufficient  information  to  evaluate 
these  criteria  for  heavy-duty  engines. 
While  wo  believe  that  substantial  work 
will  be  required  to  meet  the  2007 
standards,  we  currently  have  no 
information  indicating  that  a 
technological  laggard  is  likely  to  exist. 
Recognizing  that  it  may  be  premature 


for  manufacturers  to  comment  on  these 
criteria,  since  implementation  of  these 
standards  is  still  more  than  six  years 
away,  we  expect  to  consider  NCPs  in  a 
future  action.  We  welcome  comment  on 
this  approach. 

Today's  proposal  includes  PM 
standards  for  heavy-duty  gasoline 
engines  Because  gasoline  engines  have 
inherently  low  PM  emissions,  it  may  be 
appropriate  in  some  cases  to  waive  the 
requirement  to  measure  PM  emissions. 
Therefore,  we  are  proposing  to  maintain 
the  flexibility  to  allow  manufacturers  to 
certify  gasoline  engines  without 
measuring  PM  emissions,  provided  they 
have  previous  data,  analyses,  or  other 
infortnation  demonstrating  that  they 
comply  with  the  standards.  The 
flexibility  is  the  same  as  that  allowed  for 
PM  emissions  &om  light-duty  gasoline 
vehicles  and  for  CO  emissions  from 
heavy-duty  diesel  engines. 

B.  Certification  Fuel 

It  is  well  established  that  measured 
emissions  are  affected  by  the  properties 
of  the  fuel  used  during  the  test.  For  this 
reason,  we  have  historically  specified 
allowable  ranges  for  test  fuel  properties 
such  as  cetane  and  sulfur  content.  These 
specifications  are  intended  to  represent 
most  typical  fuels  that  are  commercially 
available  in  use.  Because  today's  action 
is  proposing  to  lower  the  upper  limit  for 
sulfur  content  in  the  field,  we  are  also 
proposing  a  new  range  of  allowable 
sulfur  content  for  testing  that  would  be 
7  to  15  ppm  (by  weight).  Beginning  in 
the  2007  model  year,  these 
specifications  would  apply  to  all 
emission  testing  conducted  for 
Certification  and  Selective  Enforcement 
Audits,  as  well  as  any  other  laboratory 
engine  testing  for  compliance  purposes. 
Because  the  same  in  use  fuel  is  used  for 
light-and  heavy-duty  highway  diesel 
vehicles,  we  are  also  proposing  to 
change  the  sulfur  specification  for  light- 
duty  diesel  vehicle  testing  to  the  same 
7  to  15  ppm  range,  beginning  in  the 
2007  model  year.  We  request  comment 
on  these  test  fuel  specifications.  We  also 
request  comment  regarding  whether  the 
range  of  allowable  test  fuel  properties 
should  include  the  full  range  of  in-use 
properties  or  include  the  most  typical 
range  around  the  average  properties 
(e.g.,  7  to  10  ppm  sulfur). 

C  Averaging,  Banking,  and  Trading 

We  are  proposing  to  continue  the 
basic  structure  of  the  existing  ABT 
program  for  heavy-duty  diesel  engines. 
(Note  that  this  includes  the  Otto-cycle 
engine  and  vehicle  ABT  programs  that 
were  proposed  on  October  29,  1999,  64 
FR  58472.)  This  program  allows 
manufacturers  to  certify  that  their 
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engine  families  comply  with  the 
applicable  standards  on  average.  More 
specifically,  manufacturers  are  allowed 
to  certify  their  engine  families  with 
various  family  emission  limits  (FELs), 
provided  the  average  of  the  FELs  does 
not  exceed  the  standard  when  weighted 
by  the  numbers  of  engines  produced  in 
each  family  for  that  model  year.  To  do 
this,  they  generate  certification  emission 
credits  by  producing  engine  families 
that  are  below  the  applicable  standard. 
These  credits  can  then  be  used  to  offset 
the  production  of  engines  in  engine 
families  that  are  certified  to  have 
emissions  in  excess  of  the  applicable 
standards.  Manufacturers  are  also 
allowed  to  bank  these  credits  for  later 
use  or  trade  them  to  other 
manufacturers.  We  are  proposing  some 
restrictions  to  prevent  manufacturers 
from  producing  very  high-emitting 
engines  and  urmecessarily  delaying  the 
transition  to  the  new  exhaust  emission 
control  technology.  These  restrictions 
are  described  below.  We  are  continuing 
this  ABT  program  because  we  believe 
that  it  would  provide  the  manufacturers 
significant  compliance  flexibility.  This 
compliance  flexibility  would  be  a 
significant  factor  in  the  manufacturers' 
ability  to  certif\'  a  full  line  of  engines  in 
2007  and  would  help  to  allow 
implementation  of  the  new,  more 
stringent  standard  as  soon  as 
permissible  under  the  CAA.  This  is 
especially  true  given  the  very  low  levels 
of  the  proposed  standards.  In  some  ways 
the  ABT  program  is  intended  to  serve 
the  same  purpose  as  the  phase-in  for 
diesel  engines.  As  is  described  below, 
we  have  proposed  some  restrictions  to 
make  this  program  compatible  with  the 
phase-in.  Thus  your  comments  on  this 
ABT  program  should  address  how  it  fits 
with  the  phase-in,  and  vice  versa. 

The  existing  ABT  program  includes 
limits  on  how  high  the  emissions  fi-om 
credit-using  engines  can  be.  These 
limits  are  referred  to  as  FEL  caps.  No 
engine  family  may  be  certified  above 
these  caps  using  credits.  These  limits 
provide  the  manufacturers  compliance 
flexibility  while  protecting  against  the 
introduction  of  unnecessarily  high- 
emitting  engines.  In  today's  action,  we 
are  proposing  to  establish  lower  caps  for 
those  engines  that  are  required  to 
comply  with  the  proposed  standards. 
Specifically,  we  are  proposing  that  the 
engines  subject  to  the  new  standards 
have  NOx  emissions  no  higher  than  0.50 
g/bhp-hr,  and  PM  emissions  no  higher 
them  0.02  g/bhp-hr.  Without  this  cap.  we 
are  concerned  that  one  or  more 
manufacturer(s)  could  use  the  ABT 
program  to  unnecessarily  delay  the 
introduction  of  exhaust  emission 


control  technologies.  Allowing  this 
would  be  contrary'  to  one  of  the  goals  of 
the  phase-in  program,  which  is  to  allow 
manufacturers  to  gain  experience  with 
these  technologies  on  a  limited  scale 
before  they  are  applied  to  their  full 
production.  Similarly,  we  are  proposing 
FEL  caps  of  1.0  g/mi  NOx  and  0.03  g/ 
mi  PM  for  chassis-certified  heavy-duty 
vehicles.  We  request  comment  on  the 
need  for  and  the  levels  of  these  FEL 
caps. 

We  are  proposing  separate  averaging 
sets  during  the  phase-in  period.  In  one 
set,  engines  would  be  certified  to  the  2.4 
g/bhp-hr  NOx+NMHC  standard  (which 
applies  for  model  years  2004-2006),  and 
would  be  subject  to  the  restrictions  and 
allowances  established  for  those  model 
years.  In  the  other  set,  engines  would  be 
certified  to  the  proposed  0.20  g/bhp-hr 
NOx  standard,  and  would  be  subject  to 
the  restrictions  and  allowances 
proposed  today.  Averaging  would  not  be 
allowed  between  these  two  sets  within 
the  same  model  year.  The  reason  for  this 
is  similar  to  that  for  the  low  FEL  caps. 
Allowing  averaging  between  the  sets 
would  be  contrary  to  one  of  the  goals  of 
the  phase-in  program,  which  is  to  allow 
manufacturers  to  introduce  engines  with 
ultra-low  emission  technologies  on  a 
limited  scale  before  they  are  applied  to 
their  full  production.  We  are  concerned 
that  manufacturers  could  delay  the 
introduction  of  NOx  aftertreatment 
technology,  diminishing  the  projected 
benefits  of  the  proposed  program  during 
the  phase-in.  We  request  comment  on 
the  need  for  this  restriction.  As  a  part  of 
this  restriction  of  cross-set  averaging,  we 
are  also  proposing  that  banked 
NOx-t-NMHC  and  PM  credits  generated 
from  2006  and  earlier  engines  may  not 
be  used  to  comply  with  the  stricter 
standards  that  apply  to  2007  and  later 
engines  (unless  such  credits  are 
generated  from  engines  that  meet  all  of 
the  stricter  standards  early).  We  are  also 
requesting  comments  on  alternatives  to 
these  restrictions,  such  as  only  allowing 
banked  credits  generated  from  engines 
below  some  threshold  {e.g.,  1.5  g/bhp-hr 
NOx+NMHC  or  0.05  g/bhp-hr  PM)  to  be 
used  for  compliance  with  the  2007 
standards.  Under  the  threshold 
approach,  the  credits  would  be 
calculated  in  reference  to  the  threshold 
rather  than  the  applicable  standard. 
Your  alternatives  should  address  our 
two  primary  concerns:  (1)  Ensiu-ing  that 
manufacturers  produce  engines  during 
the  phase-in  period  that  are  equipped 
with  the  advanced  NOx  aftertreatment 
controls;  and  (2)  ensuring  that  the 
program  produces  equivalent  or  greater 
emission  reductions  during  the  phase-in 
period. 


We  propose  to  apply  these  same 
restrictions  to  the  2007  chassis-based 
standards.  This  would  affect  the 
averaging  program  that  was  proposed 
previously  for  model  vear  2004  (October 
29.  1999,  64  FR  58472).  We  believe  that 
these  restrictions  are  equally  necessarv 
for  the  chassis-based  program,  but  are 
also  open  to  alternatives.  We  are 
particularly  interested  in  the  possibility 
of  using  the  Tier  2  pull-ahead  approach 
that  would  allow  manufacturers  to 
phase  in  the  new  standards  on  a  per- 
vehicle  basis  rather  than  on  a  total  gram 
basis.  Under  this  approach,  for  each 
"2007-technolog\'"  vehicle  that  a 
manufacturer  introduced  before  2007,  it 
could  produce  one  "2006-technology" 
vehicle  in  2007  or  later.  We  recognize 
that  this  approach  would  be 
complicated  for  heavy-duty  vehicles 
because  of  the  different  weight  classes, 
but  believe  that  this  problem  could  be 
addressed  with  appropriate  weighting 
factors  (e.g.  setting  one  14,000  lb  vehicle 
as  equivalent  to  two  8,500  lb  vehicles). 
While  it  is  less  clear  that  such  an 
approach  would  work  for  the  engine 
programs,  we  would  welcome  such 
comments. 

The  Agency  continues  to  be  interested 
in  the  potential  of  early  benefits  to  be 
gained  from  retrofitting  highway 
engines.  Thus,  we  are  also  asking  for 
comment  on  various  concepts  by  which 
manufacturers  could  earn  credits 
potentially  to  be  used  in  a  variety-  of 
programs.  An  example  of  such  credits  in 
the  2007  MY  program  might  include 
consideration  by  EPA  of  the  retiring  of 
retrofit  credits  in  deciding  whether  to 
make  a  discretionary  determination 
under  section  207(c)  of  substantial  non- 
conformity. For  discussion  of  related 
issues,  see  the  final  rule  for  spark- 
ignition  marine  engines  (61  FR  52088, 
52095,  October  4,  1996),  and  the  final 
rule  for  locomotive  engines  (63  FR 
18978,  18988,  April  16.  1998).  We  ask 
for  comment  as  to  what  emission 
benefits  could  be  achieved  by  this 
concept  and  by  what  legal  authority 
such  credits  could  be  applied.  Such 
systems  would  bring  existing  highway 
engines  into  compliance  with  the 
standards  being  proposed  for  new 
engines,  or  alternately  with  some  less 
stringent  standards  levels  that  still 
achieve  large  emission  reductions.  We 
ask  comment  on  how  such  an  emissions 
reduction  calculation  should  be 
formulated  and  how  such  benefits  and 
resulting  credits  should  be  applied. 
Certification  requirements  for  such 
retrofit  systems  could  be  developed 
along  the  lines  of  those  adopted  in 
EPA's  urban  bus  retrofit  program  (58  FR 
21359,  April  21.  1993).  Credits  would  be 
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(  ak;ulatt'(i  has««l  on  tho  nxpectfid 
lifntinH'  emissions  bt'nf'fits  of  th«  n^trofit 
syst«nis.  B(H  aus»)  this  ht^nefit  depends 
on  the  remaining}  hfe  of  the  retrofitted 
vehicle,  and  this  could  vary 
(.onsiderahlv,  any  emission  reduction 
formula  would  re<juire  the  certainty  to 
account  for  this  in  the  calculation,  such 
as  by  estimating  an  average  remaining 
life  for  retrofits  in  each  engine  family, 
or  by  using  a  vehic  le  age-dependent 
proration  factor  for  each  retrofitted 
system,  similar  to  the  approach  taken  in 
the  locomotive  ttmissions  rule  (s»h' 
Appendix  K  of  the  Kegulatorv'  Support 
Dt)cument  for  the  locomotives  final  rule 
ti.J  FR  18977.  April  Ifi.  1998) 

D  Chassis  Certification 

Heavy-duty  vehicles  under  14.000 
pounds  can  generally  be  split  into  two 
groupings,  complete  and  incomplete 
vehicles.  C^omplete  vehicles  are  those 
that  are  manufactured  with  their  cargo 
carrying  container  attached.  Those 
vehicles  consist  almost  entirely  of  pick 
up  trucks,  vans,  and  sport  utility 
vehicles  Incomplete  vehu  les  are  those 
cha.ssis  that  are  manufactured  by  the 
primary  vehicle  inanufactun^r  without 
their  cargo  carr\ing  container  attached 
These  chassis  may  or  may  not  have  a 
cab  attached  The  mcomplett;  (  hassis 
are  then  maiuifactur«Hl  into  a  variety  of 
vehicles  such  as  recreational  vehicles, 
tow  true :ks.  dump  trucks,  and  delivorv' 
vehicles 

Re(  ently,  we  proposed  to  r(?quire  all 
complete  Otto-cycle  vehicles  between 
8.500  and  14,000  pounds  to  be  cerlihed 
to  vehicle-based  standards  rather  than 
engine-based  standards  beginning  in 
model  year  2004  (October  29.  1999.  H4 
FR  58472)    Under  this  proposal 
manufacturers  would  test  the  vehicles 
in  essentially  the  same  maimer  light 
duty  trucks  are  t»!sted  \\v  continue  to 
believe  this  approach  is  reasonable  and 
are  thus  proposing  to  continue  if  with 
the  more  stringent  standards  We 
request  comment  regarding  th*-  possible 
mandatory  or  voluntary  application  of 
this  program  to  complete  diesel  vehu  les 
under  14.000  pounds 

E  FTP  Chan^t's  to  Act omnuKicitf 
Regfnenition  of  Aftt'rtrfutiiwnt  Ih-vu  rs 

It  is  possible  that  some  of  the  exhaust 
emission  control  devices  used  to  meet 
the  proposed  standard  will  have 
disc:rete  nfgeneration  events  that  could 
effect  emission  characteristu:s   P'or 
example.  N()\  adsorbers  and  actively 
regenerated  PM  traps  each  inc;orporate 
discrete  regenerations  The  NOx 
adsorber  stores  NOx  under  normal 
conditions  until  the  NOx  storage 
capacity  is  nearly  full,  at  whic  h  p<unt. 
the  rt»generation  event  is  triggered  to 


purge  the  stored  NOx  and  reduce  it 
a(  ross  a  <  atalyst  Activelv  regenerated 
PM  traps  incorporate  heating  devices  to 
periodically  initiate  regeneration.  In 
both  cases,  we  would  expect  that  these 
rtfgeneration  events  would  be  controlled 
by  the  engine  c:omputer.  and  would  thus 
be  generally  predictable  Even  passively 
regenerating  catalytic  PM  trap  designs 
can  have  discrete  r»?generation  events. 

Discrete  regeneration  events  c:dn  be 
important  because  it  is  possible  for 
exhaust  emissions  to  increase  during  the 
regeneraticm  process  The  regeneration 
of  a  NOx  adsorber  for  instance,  could 
result  in  increased  particulates.  NMHC 
and  NOx  due  to  the  rich  exhaust  gas 
required  to  purge  and  reduce  the  NOx 
We  expect  that  in  most  cases,  the 
regeneration  events  would  be 
sufficiently  frequent  to  be  included  in 
the  measured  emissions  Our  feasibility 
analysis  proief:ls  ver\'  frequent 
regeneration  of  the  NOx  ad.sorbers.  and 
continuously  regenerating  PM  traps. 
Nevertheless,  this  issue  be<;omes  a 
regulatory'  concern  because  it  is  also 
conceivable  that  these  emission  storage 
devices  could  be  designed  in  such  a  way 
that  a  regeneration  event  would  not 
necessarily  occur  over  the  course  of  a 
single  heavv-duty  FTP  cycle,  and  thus 
be  unmeasured  by  the  current  test 
pr(K;edure  Sine  e  these  regeneration 
events  could  produce  inc:reased 
emissions  during  the  regeneration 
process,  it  will  be  important  to  make 
sure  that  regeneration  is  captured  as 
part  of  the  certification  testing.  We  seek 
comment  cm  the  need  to  measure 
regeneration  emissions  as  pari  of  each 
emission  test,  and  the  best  method  of 
making  such  measurements. 

In  order  to  verify  the  emission  levels 
during  regeneraticm.  we  propose  that  the 
transient  FTP  applicable  for  certification 
bf  repeated  until  a  rc^generatiem  occurs. 
The  transient  FTP  will  be  repeated  until 
.1  regeneration  event  is  confirmed.  The 
emissKms  measured  during  the  c:ycle  in 
whic:h  the  regeneration  occurs  must  be 
below  the  applicable  transient  cycle 
standard   For  example,  if  an  acrtively 
rt^enerated  heavv-duty  PM  trap  does 
not  regenerate  over  the  cold-soak-hot 
cycle,  the  hot  portion  of  the  cycle  will 
be  repeated  until  a  regeneration  is 
observed  The  specific  hot  cycle  with 
the  highest  emissions  would  be  used  as 
the  representative  hot  cycle,  and  its 
emissicms  would  be  weighted  with  the 
cold  cycle  emissions  (as  is  currently 
rtxpiired)  to  determine  compliance  with 
the  composite  emission  standard  for  the 
cold-soak-hot  cycle  Wo  seek  comment 
on  the  propo.sed  method  of  capturing 
regeneration  emissions  and  whether  we 
should  allow  the  manufacturers  to  u.se 


the  average  hot-start  emissions  rather 
than  the  worst  case. 

This  proposal  is  based  on  the 
assumption  that  the  systems  would 
include  a  fairly  high  frequency  of 
regeneration  events  [e.g..  one 
regeneration  event  per  hour).  We  seek 
comment  on  the  need  to  c;apture 
regeneration  emissions  as  part  of  the 
certification  testing  if  the  regeneration 
events  occur  much  less  frequently. 
Similarly,  we  request  comment  on  the 
need  to  measure  emissions  during 
desulfurization  of  the  NOx  adsorber. 
Would  it  be  appropriate  to  allow 
manufacturers  to  use  a  mathematical 
adjustment  of  measured  emissions  to 
account  for  increased  emissions  during 
infrequent  regeneration  or 
desulfurization  events?  For  example,  if 
a  system  required  a  desulfurization  after 
every  20  transient  cycles,  and  PM 
emissions  increased  by  20  percent 
during  desulfurization,  would  it  be 
appropriate  to  adjust  measured 
emissions  upward  by  one  percent  (20 
percent  divided  by  20  cycles)? 

F  On-Board  Diagnostics 

OBD  systems  help  ensure  continued 
compliance  with  emission  standards 
during  in-use  operation,  and  they  help 
mechanics  to  properly  diagnose  and 
repair  malfunctioning  vehicles  while 
minimizing  the  associated  time  and 
effort  We  implemented  OBD 
requirements  on  light-duty  applications 
in  the  1994  model  year  (58  FR  9468. 
February  19.  1993)'  We  recently 
proposed  OBD  requirements  for  8500  to 
14.000  pound  heavy-duty  gasoline  and 
diesel  applications  (October  29.  1999. 
64  FR  58472).  The  8500  to  14.000  pound 
requirements  are  scheduled  for 
implementation  in  the  2004  model  year 
with  a  phase-in  running  through  the 
2006  model  year;  the  2007  model  year 
would  be  the  first  year  of  100  percent 
OBD  compliance  on  8500  to  14,000 
pound  applications.  We  are  currently 
working  with  industry  to  develop  OBD 
requirements  for  the  over  14,000  pound 
heavy-duty  gasoline  and  diesel  engines. 
Those  requirements  will  be  proposed  in 
a  separate  rulemaking  and  are 
anticipated  to  be  effective  on  or  before 
the  2007  model  year:  consequently,  we 
are  not  proposing  them  here. 

As  discussed  in  the  October  29,  1999, 
proposed  rule,  OBD  system 
requirements  would  allow  for  potential 
inclusion  of  heavy-duty  vehicles  and 
engines  in  inspection/maintenance 
programs  via  a  simple  check  of  the  OBD 
system.  The  OBD  system  must  monitor 
emission  control  components  for  any 
malfunction  or  deterioration  that  could 
cause  exceedance  of  certain  emission 
thresholds.  The  OBD  system  also 
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notifies  the  driver  when  repairs  are 
needed  via  a  dashboard  light,  or 
malfunction  indicator  light  (MIL),  when 
the  diagnostic  system  detects  a  problem. 

An  OBD  system  is  important  on 
heavy-duty  vehicles  and  engines  for 
many  reasons.  In  the  past,  heavy-duty 
diesel  engines  have  relied  primarily  on 
in-cylinder  modifications  to  meet 
emission  standards.  For  example, 
emission  standards  have  been  met 
through  changes  in  injection  timing, 
piston  design,  combustion  chamber 
design,  use  of  four  valves  per  cylinder 
rather  than  two  valves,  and  piston  ring 
pack  design  and  location  improvements. 
In  contrast,  the  proposed  2004  and  2007 
standards  represent  a  significant 
technological  challenge  that  would 
require  use  of  EGR  and  exhaust 
emission  control  devices  whose 
deterioration  or  malfunction  can  easily 
go  unnoticed  by  the  driver.  The  same 
argument  is  true  for  heavy-duty  gasoline 
vehicles  and  engines;  while  emission 
control  is  managed  both  with  engine 
design  elements  and  exhaust  emission 
control  devices,  the  latter  are  the 
primary  emission  control  features. 
Because  deterioration  and  malfunction 
of  these  devices  can  go  unnoticed  by  the 
driver,  and  because  their  sole  purpose  is 
emissions  control,  some  form  of 
detection  is  crucial.  An  OBD  system  is 
well  suited  to  detect  such  deterioration 
or  malfunction. 

Today's  proposal  does  not  contain 
any  new  OBD  requirements.  The 
vehicles  and  engines  designed  to 
comply  with  today's  proposed  emission 
standards  would  be  required  to  comply 
with  the  OBD  requirements  already  in 
place  or  proposed  for  implementation  in 
the  2004  model  year  {i.e..  light-duty  and 
heavy-duty  through  14,000  pounds). 
However,  because  some  of  the  existing 
OBD  requirements  are  based  on 
multipliers  of  the  applicable  emission 
standards,  we  request  comment 
regarding  the  effect  of  the  low  levels  of 
the  proposed  standards  on  these  OBD 
requirements.  We  believe  that  these 
requirements  will  be  feasible  for  these 
engines.  If  you  believe  that  the  OBD 
requirements  will  not  be  feasible,  you 
should  include  in  your  comments 
suggestions  for  how  they  should  be 
revised  to  make  them  feasible. 

We  are  also  requesting  comment 
regarding  whether  there  are  new  OBD 
requirements  that  should  be  adopted  for 
these  exhaust  emission  control 
technologies.  Comments  supporting 
new  requirements  should  indicate 
whether  they  would  be  intended  only  to 
prevent  emission  problems,  or  would 
also  be  intended  to  prevent  performance 
problems,  such  as  exhaust  emission 
control  plugging. 


G.  Supplemental  Test  Procedures 

To  ensure  better  control  of  in-use 
emissions,  we  recently  proposed 
(October  29,  1999.  64  FR  58472)  "^^  to 
add  two  supplemental  sets  of 
requirements  for  heavy-duty  diesel 
engines:  (l)  A  supplemental  steady-state 
test  and  accompanying  limits;  and  (2) 
NTE  Limits.  Both  types  of  these 
proposed  supplemental  emission 
requirements  are  expressed  as  multiples 
of  the  normal  duty  cycle-weighted 
emission  standards,  or  FEL  if  the  engine 
is  certified  under  the  ABT  program, 
whichever  is  applicable.  For  example, 
the  diesel  engine  NTE  limit  for  NOx  + 
NMHC  emissions  from  2004  engines 
would  be  1.25  times  the  2.4  g/bhp-hr 
emission  standard,  or  1,25  times  the 
applicable  FEL.  Although  we  are  not 
proposing  any  changes  to  these 
requirements,  we  are  requesting 
comment  on  the  feasibility  of 
technologies  needed  to  meet  the 
standards  being  proposed  in  this  notice, 
in  the  context  of  applying  these 
multipliers  to  these  new  standards. 

Like  current  requirements,  these  new 
requirements  would  apply  to 
certification,  production  line  testing, 
and  vehicles  in  actual  use.  All  existing 
provisions  regarding  standards  (e.g., 
warranty,  certification,  recall)  would  be 
applicable  to  these  new  requirements  as 
well.  The  steady-state  test  was  proposed 
because  it  represents  a  significant 
portion  of  in-use  operation  of  heavy- 
duty  diesel  engines  that  is  not 
adequately  represented  by  the  FTP,  The 
combination  of  these  supplemental 
requirements  is  intended  to  provide 
assurance  that  engine  emissions  achieve 
the  expected  level  of  in-use  emissions 
control  over  expected  operating  regimes 
in-use.  We  stated  in  the  previous  NPRM 
that  we  believed  that  compliance  with 
these  requirements  would  not  require 
manufacturers  to  add  additional 
emission  control  technologies,  but 
would  require  manufacturers  to  put 
forth  some  effort  to  better  optimize  their 
engines  with  respect  to  emissions  over 
a  broader  range  of  operating  conditions. 
You  should  read  the  previous  NPRM  for 
more  detail.  You  should  also  read  the 
comments  that  we  received  in  response 
to  this  proposal.  In  those  comments. 


'^Today's  notice  proposes  to  appl\  the  heavy- 
duty  diesel  NTE  and  supplemental  steady-state  test 
provisions  intended  to  be  finalized  as  part  of  the 
2004  standards  rulemaking.  The  October  29,  1999 
proposal  for  that  rule  contained  the  description  of 
these  provisions.  We  expect  that  a  number  of 
modifications  will  be  made  to  those  provisions  in 
the  FRM  for  that  rule  based  on  feedback  received 
during  the  comment  period.  While  the  details  of  the 
final  provisions  are  not  yet  available,  we  will 
provide  the  necessary  information  in  the  docket  for 
this  rule  as  soon  as  it  becomes  available  in  order 
to  allow  for  comment. 


some  engine  mcmufacturers  raised 
concerns  regarding  the  feasibility  of 
implementing  these  requirements  in  the 
2004  model  year,  in  the  context  of  the 
technologies  expected  to  be  seen  in  the 
2004  time  frame  (principally  cooled 
EGR.  advanced  fuel  injection  systems, 
advanced  turbo-charging  systems)."'" 
Many  of  these  comments  question  the 
feasibility  of  meeting  the  proposed  NTE 
emission  limits  under  the  high-load 
regions  of  the  proposed  NTE  zone, 
particularly  under  conditions  of  high 
temperature  and/or  altitude.  These 
comments  are  highlighted  here  because 
the  resolution  of  these  issues  for  the 
2004  diesel  engine  standards,  may  also 
be  relevant  to  today's  rulemaking. 

We  plan  to  apply  these  requirements 
with  the  proposed  2007  standards  in  the 
same  manner  as  they  would  be  applied 
with  the  2004  standards,  if  adopted 
There  is  some  concern  that  certain 
exhaust  emission  control  devices, 
though  capable  of  providing  large 
emission  reductions  and  performing 
robustly  over  a  wide  range  of  expected 
operating  conditions,  may  have 
degraded  performance  in  some 
conditions  included  in  the  NTE  or 
supplemental  steady-state  testing 
requirements.  We  are  thus  asking  for 
comments  and  supporting  data  related 
to  this  concern.  Your  comments  should 
address  the  following  questions: 
— What  is  the  relative  ability  of  the 
emission  control  technologies  being 
considered  in  today's  action  to  control 
emissions  over  the  full  range  of 
speeds  and  loads  typically 
encountered  in  actual  use?  Are  there 
areas  of  the  map  in  which  the 
emission  controls  are  significantly 
less  effective? 
— What  is  the  relative  need  for  emission 
reduction  for  different  areas  of  the 
speed-load  map? 
— How  do  the  emission  control 
technologies  being  considered  in 
today's  action  perform  at  different 
ambient  conditions? 
— Are  the  multipliers  proposed 
previously  the  most  appropriate 
multipliers  for  ensuring  in-use 
emissions  control  on  exhaust 
emission  control-equipped  engines? 
— Are  there  other  cost  effective 
approaches  to  controlling  in-use 
emissions  for  engines  equipped  with 
exhaust  emission  controls? 
— Are  the  technological  issues  raised  in 
the  2004  rulemaking  equally 
applicable  to  diesel  engines  featuring 


'^'See.  for  example,  comments  from  Engine 
Manufacturers  .'\ssociation.  Detroit  Diesel 
Corporation.  Navistar  International  Transportation 
Corp.,  Mack  Trucks  Int  ,  m  EP.^  .•Vir  Docket  No  A- 
98-32 
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.uivanctvi  Mxhdiist  cmissKiii  ticmtrois 
iiiul  (If'si^iit'd  to  mi>«'t  the  prupiiscd 
2007  standards? 

//  Xfisfuflitui  ('onitTiis 

As  oxpiaini^d  in  .Sectiim  111.  the 
tunissions  standards  contained  in  this 
proposal  will  hkoiv  inakt;  it  nocessarv 
for  manufacturt^rs  to  t-niplov  t'xhaust 
amission  control  devices  that  require 
low-sulfur  fuel  to  ensure  proper 
operation.  This  proposal  therefore 
restricts  the  sulfur  content  of  highway 
diosel  fuel  sold  in  the  US  There  are. 
however,  some  situations  in  which 
vehicles  requiring  low-sulfur  hiel  may 
be  accidentally  or  purposely  misfueled 
with  higher-sulfur  fuel.  Vehicles 
operated  within  the  continental  U.S. 
may  cross  into  Clanada  and  Mexico, 
countries  which  have  not  confirmed 
that  they  plan  to  adopt  the  samt?  low 
sulfur  requirements  we  are  proposing 
here.  In  addition,  high-sulfur  nonroad 
fuel  may  illegally  he  used  by  some 
operators  to  fuel  highway  vehicles  Aiiv 
of  these  misfueling  events  could 
seriously  degrade  the  emission 
performance  of  sulfur-sensitive  exhaust 
emission  control  devices,  or  perhaps 
destroy  their  functionality  altogether 

Thert^  are,  however,  some  factors  that 
help  to  mitigate  concerns  about 
misfiioling.  Most  operators  are  very 
conscious  of  the  need  to  ensure  proper 
fueling  and  maintenance  of  their 
vehicles  The  fear  of  large  repair  and 
downtime  costs  mav  often  outweigh  the 
tempt.ition  to  save  money  through 
misfueling. 

The  likelihood  of  misfueling  in 
(ianadii  ,iud  Mexico  is  lessened  h\ 
current  cross  bonier  sbi|)inent  practices 
and  prospects  foreveiitu.il 
harmonization  of  standards.  Canada  has 
historu  .illy  pla<.i'd  a  prioritv  on 
harinoniA-itKin  uitb  l'  S   vrbu  le 
emission  stiindards   Tbev  have  also 
placeil  a  priority  on  hariiioni/ation  uitli 
I'  ,S   fuels  standards.  ,is  they  import  a 
signirii  ant  amniiiit  of  fm-l  fnnii  the  ( '  S 
anil  (III  not  want  to  bi'i  omi'  ,i     diiiiipui^ 
ground"  for  fuel  that  does  not  (ompK 
with  I    .S   fuel  stand.irds   We  think  it 
liki'U  therefore  that  (..lll.ld.l  will 
h.irmoni/e  \%  itb  ttu'  I '  .S  rr\  isrd  cut;!!!'' 
^I.llldards  .irid  the  fuel  siilfui  levels 
n'i]uired  to  support  those  stand.irds 
This  will  offer  vchi(  le  owni'rs  the 
n|itioii  of  refueling  with  Inw-siilfur  lui'i 
there   lAen  if  Ciii.id.i  were  to  l.ii;  tb>' 
1 '  S   in  m.md.itmg  lovvsultur  fuels, 
tliese  fuels  would  likely  become 
av.iilable  .ilong  m.itor  through  routes  to 
serve  the  needs  nt  I    ,S  (  iiiiimeri  i.il 
Ir.iffic  that  have  the  need  to  puri  h.ise  it 
In  .iddition,  there  is  less  potenli.il  for 
r  .S   (  ommen  i.il  \fhicles  neiniing  low 
siiltur  hiel  to  refuel  in  (i.iii.id.i  I  km  .i  use 


( ianadian  fuel  is  currently  more  cnstlv 
th.in  r  S   fuel   ,'\s  a  result,  most  vehicles 
owners  will  prefer  to  purchase  fuel  in 
the  I'  S  .  prior  to  entering  C.anada, 
whenever  possible.  This  is  facilitated  by 
larg»'  tractor-trailer  truck.s  that  can  have 
long  driving  ranges — up  to  2.000  miles 
or  so — and  the  fact  that  most  of  the 
(Canadian  population  lives  within  100 
miles  of  the  IJnited  States/Canada 
border 

In  Mexico,  the  entrance  of  trucks 
beyond  the  border  commercial  zone  has 
b«!en  prohibited  since  before  the 
conclusion  of  the  North  American  Free 
Trade  Agreement  in  1994  This 
prohibition  applies  in  the  US  as  well, 
as  entrance  of  trucks  into  the  U.S. 
beycmd  the  border  commerce  zone  is 
also  not  allowed  Since  these 
prfihibitions  are  contrary  to  the  intent  of 
the  Free  Trade  Agreement,  a  timetable 
was  established  to  eliminate  them."*" 
However,  these  prohibitions  are  a  point 
of  contention  between  the  U.S.  and 
Mexi<:o  and  remain  in  fon:e  at  this  time. 

The  NAFTA  negotiations  included 
creation  of  a  "corridor"  where 
( (jmmercial  truck  travel  occurs,  and 
where  Mexico  is  obligated  to  provide 
"low-sulfur"  fuel  At  the  time  of  the 
NAFTA  negotiations,  "low-sulfur"  fuel 
was  considered  .SOO  ppm.  which  was  the 
level  needed  to  address  the  needs  of 
engines  meeting  the  1994  emission 
standards  The  travel  prohibition 
(  iirrentlv  in  place  mav  be  lifted  at  some 
[loint.  .'\t  that  time,  the  issue  of  assuring, 
for  U  S   vehicles,  fuel  with  a  sulfur  level 
needed  b\'  the  te(  hnolog\  that  results 
from  this  regulation  may  need  to  be 
.iddressed 

Kvi'n  (  oiisidenng  these  mitigating 
t.K  tors,  we  believe  it  is  reasonable  to 
pro|)ose  two  additional  measures  with 
very  minor  costs  to  manufacturers  and 
( finsumers  First,  we  .ire  proposing  a 
reijuireiut'iit  th.it  he.iw duty  vehu  le 
m.iiuifat  turers  notify  ea(  h  pun  baser  of 
,1  modr-l  \ear  2007  or  Liter  diesel-fueled 
\ehi<  le  that  the  vehif  le  must  be  fueled 
iilih   with  the  Inw-sulfur  diesel  fuel 
meeting  Dur  regulatioiis    We  helie\e  this 
ri'(|uirfinent  is  necessary-  to  alert  yehi(  le 
nwiicrs  to  the  need  to  seek  out  low- 
vultiir  fuel  when  oper.iting  m  areas  sue  h 
.IS  Cin.ida  .iiul  .Me\i(  o  where  it  ma\  not 
be  widelv  .udilable  We  are  also 
proposing  that  model  year  2007  and 
Liter  heaw-diitv  diesel  vehicles  must  be 
iMjuipped  h\  the  manufaf  turer  with 
l.iliejs  nil  the  d.ishboard  and  near  the 
retueling  inlet  th.it  sav:  "I'ltra-Low 
Sulfur  Diesel  Fuel  Only  "  We  request 


"•*Sfw  NAFT.^.  Vnliimc  II,  .\nnfx  I   Ki^vr\.iti.ii 
fi.i  KxiMiiin  M.'Hsun-s  iind  l.ib<>niliz«li(>ii 
(!<)iniiiiliiii'iits.  C.i^i's  l-M-hUamJ  71).  and  Hagps  I- 
1-14  and  20 


comment  on  the  need  for  these 
measures,  alternative  suggestions  for 
wording,  whether  or  not  these 
requirements  should  exist  for  only  a 
limited  number  of  years,  and  whether 
any  vehicles  certified  to  the  new 
standards  without  the  need  for  low- 
sulfur  fuel  should  be  exempted.  We  also 
request  comment  on  whether  additional 
measures  are  needed  to  preclude 
misfueling,  such  as  requiring  that  the 
new  technology  vehicles  be  equipped 
with  refueling  inlet  restrictors  that  can 
only  accept  refueling  nozzles  from 
pumps  that  dispense  low-sulfur  fuel. 
We  would  also  need  to  require  that 
these  pumps  (or  the  high-sulfur  fuel 
pumps)  be  correspondingly  equipped 
with  specialized  nozzles  or  other 
devices  to  complement  the  vehicle 
refueling  inlet  restrictor. 

/  Light-Duty  Provisions 

We  are  proposing  that  the  heavy-duty 
vehicle  labeling  and  purchaser 
notification  requirements  discussed  in 
section  V'lI.H  be  applied  to  the  light- 
duty  diesel  vehicles  certified  to  the  final 
Tier  2  standards  as  well,  because  these 
vehicles  are  expected  to  require  the  low- 
sulfur  fuel  and  so  would  be  equally 
susceptible  to  mishieling  damage. 

/  Correction  of  NO\  Emissions  for 
Humidit\-  Effects 

Engine-out  emissions  of  NO\  are 
known  to  be  affected  significantly  by  the 
amount  of  moisture  in  the  intake  air. 
The  water  absorbs  heal  which  lowers 
combustion  temperatures,  and  thus 
lowers  NOv  emissions.  Our  existing 
regulations  include  equations  that  give 
correction  factors  to  eliminate  this 
effect   For  example,  if  the  (!quation 
indicated  that  NC)\  emissions  measured 
tm  a  relativeh  high  humidity  day  wfiuld 
be  about  three  percent  lower  than  would 
be  expected  with  standard  humidity, 
they  would  be  multiplied  by  1.03  to 
correct  them  to  standard  crmditions. 
However,  these  equations  were 
developed  many  years  ago,  based  on 
data  from  older  technology  engines.  We 
are  concerned  that  these  t»quations  may 
not  he  valid  for  engines  equipped  with 
cat.ilvtic  emission  controls.  It  is  possible 
that  with  catalytic  systems,  the  effect 
may  be  very  different.  Perhaps  with 
these  newer  technologies,  the  effec:t  will 
not  be  significiant  and  c:orr(H;tion  factors 
will  not  be  needed.  Therefore,  we  are 
requesting  comment  regarding  the 
accuracy  of  the  existing  equations  for 
engines  equipped  with  NO\  adsorbers, 
and  the  need  for  such  correction  factors 
for  the  2007  standards.  To  the  extent 
possible,  your  comments  should  address 
the  broader  issue  of  the  need  for 
correction  factors  for  NO\  and  other 
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pollutants  based  on  changing  ambient 
conditions.  This  issue  was  also 
discussed  in  the  October  29.  1999 
proposal  (64  FR  58472).  You  should 
read  that  discussion  and  the  comments 
that  we  received  in  response  to  that 
proposal. 

VIII.  Requirements  for  Refiners, 
Importers,  and  Fuel  Distributors 

A.  Compliance  and  Enforcement 

1.  Overview 

The  proposed  rule  would  create  a 
national,  industry-wide  sulfur  cap 
standard  for  highway  diesel  fuel  of  15 
ppm.  This  standard  could  be  enforced 
through  sampling  and  testing  at  all 
points  in  the  distribution  system, 
combined  with  inspection  of  fuel 
delivery  records  and  other  commercial 
documents.  The  compliance 
requirements  of  this  proposed  rule 
would  thus  be  very  similar  to  the 
current  diesel  sulfur  rule,  except  that 
the  sulfur  standard  would  be 
substantially  more  stringent."'"  Since 
the  15  ppm  cap  would  be  the  maximum 
acceptable  sulfur  level  at  the  retail  level, 
pipelines  might  set  more  stringent 
refiner  specifications  to  account  for  test 
variability  and  contamination.  See 
section  VIII. A. 2  for  a  discussion  of  tlie 
refinery  level  standard  and  enforcement 
testing. 

Under  the  proposed  rule,  all  parties  in 
the  distribution  system  would  continue 
to  be  subject  to  the  current  diesel  fuel 
requirements  and  prohibitions 
concerning  aromatics  and  cetane  (40 
CFR  80.29(a)),  Furthermore,  until  the 
proposed  implementation  dates,  all  of 
the  requirements  and  prohibitions  of  the 
presently  effective  diesel  fuel  control 
rule  will  remain  in  effect  with  the 
limited  modification  concerning  sulfur 
test  methods  as  discussed  in  section 
VIII. A. 4. 

Diesel  fuel  not  covered  by  today's 
proposed  rule  includes  that  used  for  off- 
highway  mobile  source  purposes  such 
as  aircraft,  off-road  machinery  and 
equipment,  locomotives,  boats  and 
marine  vessels,  and  for  stationary  source 
purposes  such  as  utilities  (electrical 
power  generation),  portable  generators, 
air  compressors,  steam  boilers,  etc.  Also 
excluded  is  highway  diesel  fuel 
exported  for  sale  outside  the  United 
States  and  its  territories,  and  that 
specified  for  research  and  development 
subject  to  certain  restrictions.  Today's 
proposal  would  allow  the  use  of  used 
motor  oil  in  pre-2007  model  year  and 
specially  certified  2007  and  later  model 
year  highway  engines  subject  to  certain 
restrictions  (see  section  VIII.A.3.b). 


"•«40CFR80  29-B0..^0. 


It  should  be  noted  that,  while  this 
preamble  uses  the  common  vernacular 
"highway  diesel  fuel,"  the  terminology 
used  in  the  proposed  regulations  refers 
to  "motor  vehicle  diesel  fuel"  in  order 
to  be  consistent  with  the  definitions  and 
authorities  under  the  Clean  Air  Act  (see 
sections  202(a),  211(c),  and  216(2)).  The 
definition  of  "motor  vehicle  diesel  fuel" 
clarifies  that  nonroad  engines  and 
nonroad  vehicles  are  not  motor  vehicles 
or  motor  vehicle  engines.  This  is 
intended  to  clarif\'  the  definition.  Diesel 
fuel  that  is  available  for  use  by  both 
motor  vehicles  and  engines  and  nonroad 
vehicles  and  engines  would  be  treated 
as  motor  vehicle  diesel  fuel  and  still 
subject  to  the  low  sulfur  diesel  standard. 
For  example,  a  diesel  fuel  pump  used  by 
nonroad  equipment  and  motor  vehicles 
must  carry  diesel  fuel  meeting  the  low 
sulfur  diesel  fuel  requirements  for  motor 
vehicles. 

2.  What  Are  the  Requirements  for 
Refiners  and  Importers? 

a.  General  Requirements 

The  sulfur  sensitivity  of  emission 
controls  on  model  year  2007  and  later 
vehicles  requires  that  the  sulfur  content 
of  diesel  fuel  at  the  retail  pump  must 
not  exceed  15  ppm  (see  section  III). 
Thus,  the  proposed  rule  would  require 
refiners  and  importers,  and  all  other 
parties  in  the  distribution  system,  to 
comply  with  the  industry-wide  sulfur 
cap  standard  of  15  ppm  for  all  highway 
diesel  fuel,  unless  specifically  exempted 
(see  sections  VIII. A. 6  and  7). 

Under  the  proposed  approach,  there 
would  be  no  published  enforcement  test 
tolerance.  If  an  enforcement  test 
tolerance  were  allowed,  a  more  stringent 
refinery  level  sulfur  standard  would  be 
required  to  ensure  the  proposed  15  ppm 
retail  level  cap  is  attained.  We  expect 
that  the  diesel  fuel  refining  and 
distribution  industry  would  establish 
appropriate  upstream  commercial 
specifications  to  ensure  the  15  ppm 
standard  is  met  downstream.  These 
parties  are  in  the  best  position  to 
determine  what  the  refinery  level 
commercial  specifications  need  to  be. 
and  they  are  in  control  of  the  means  to 
achieve  those  specifications.  Further, 
they  may  take  advantage  of 
improvements  over  time  in  testing 
precision  and  contamination  prevention 
measures  to  adjust  their  operations  to 
minimize  costs.  However,  we  recognize 
that  because  of  concerns  about  test 
variability  and  contamination  in  the  fuel 
distribution  system,  pipelines  may  set 
sulfur  specifications  that  would  be  more 


stringent  than  the  regulatory 
standard.  1'" 

As  discussed  below,  we  are  not 
proposing  that  refiners  or  importers 
engage  in  mandatory  sampling  and 
testing  of  every  batch  of  diesel  fuel  they 
produce  or  import  under  the  proposed 
industry-wide  sulfur  cap  program. 
How'ever.  if  some  approach  is  finalized 
other  than  what  has  been  proposed, 
then  every-batch  testing  by  refiners  and 
importers,  and  associated  recordkeeping 
and  reporting  requirements,  may  be 
-necessary. 

b.  Dyes  and  Markers 

Under  the  federal  tax  code 
requirements  and  the  current  EPA  diesel 
fuel  rule,  diesel  fuel  intended  for 
highway  use  can  generally  be 
distinguished  by  its  color  from  fuel 
intended  for  off-highway  use.'"'  The 
current  EPA  diesel  fuel  regulations,  at 
40  CFR  8Q.29(b).  provides  that  any 
diesel  fuel  that  does  not  show  visible 
evidence  of  dye  solvent  red  164  (which 
has  a  characteristic  red  color  in  fuel)  is 
considered  to  be  available  for  use  as 
diesel  highway  fuel  and  is  subject  to  the 
requirements  and  prohibitions 
associated  with  diesel  highway  fuel. 
However,  under  the  tax  code,  highway 
diesel  fuel  sold  for  certain  tax  exempt 
uses  may  also  be  dyed  red.  Therefore, 
some  red-dyed  diesel  fuel  is  legal 
highway  fuel  under  the  EPA  diesel  fuel 
rule. 

Diesel  fuel  for  off-highway  use  would 
continue  to  be  dyed  red  under  today's 
proposal,  except  in  Alaska  (see  section 
V'l.C).  We  do  not  believe  that  any 
additional  dye  requirement  is  needed  to 
enhance  compliance  or  enforcement 
effectiveness  of  the  proposed  rule. 

3.  What  Requirements  Apply 
Downstream? 

a.  General  Requirements 

Due  to  the  adverse  effects  of  diesel 
fuel  containing  more  than  15  ppm  sulfur 
on  model  year  2007  and  later  vehicles, 
as  discussed  in  section  III,  diesel  fuel  at 
all  levels  of  the  distribution  system 
would  be  required  to  meet  the  15  ppm 
standard.  The  proposed  rule  would 
stagger  the  implementation  dates  for 
compliance  with  the  standard,  based  on 
a  facility's  position  in  the  distribution 
system  as  a  refiner,  distributor,  or 
retailer.  As  with  other  fuels  programs. 
EPA  enforcement  personnel  would 
sample  and  test  for  compliance  with 


""Sep  sfitiion  I\ '.D  regarding  thi'  antiripatod 
sulfur  level  at  the  refinpr\  gate  nei  es.sar\  to 
a(  tommodatp  variatiilit\  in  pri.fiurtKin,  variahility 
in  the  proposed  sulfur  measurement  pruLpdure 
(di.scussed  in  detail  in  section  \'II  .\  1-  and 
[ onlarainatiun  in  tfie  distribution  system 

'"'  .See  section  4082  of  th.'  Internal  Revenue  Code. 
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this  ii()Wiistrn<im  st.iiui.ini  M  <ill  points 
in  tht!  distribution  svslt'in  I'ndi'r  l\w 
proposed  presumptive  li.ibilitv  s(  heme, 
if  .i  violation  is  found  at  aiiv  point  in  the 
distribution  system,  all  p.irties  in  the 
distribution  system  for  the  fuel  in 
violation  are  responsible  unless  thev 
can  establish  a  defens*-   .See  section 
V'lII  A  H  re^ardinj^  liatiilitv.  penalty  and 
defense  pirvisions 

I  'nder  the  proposed  diesel  sulfur 
proiiram.  it  is  imperative  that 
distribution  systems  se^jrei^ate  highway 
diesel  fuel  from  hi^h  sulfur  distillate 
products  such  as  home  heatinj^  oil  and 
nimroad  diesel  fuel.  The  sulfur  ( ontttnt 
of  thost'  products  is  fre(juentlv  as  hij;h 
as  .1. ()()()  ()pni   Our  (  oncern  extends  to 
potential  inisfuelin^  at  retail  outlets  and 
wholesale  purchaser-ccmsumer 
facilities,  even  if  se^re^ation  of  the 
different  grades  of  diesel  fuel  has  been 
maintained  in  the  distribution  system 

Misfueling  model  year  J()07  and  later 
die.sel  vehicles  with  higher  sulfur  fuel 
cnuld  severely  damage  their  emission 
( iintrols  and  cause  driveabilitv 
problems   In  order  to  discour.ige 
ace  identdl  misfueling  of  highway 
vehicles  with  higher  sulfur  distillates 
such  as  nonroad  diesel  fuel  we  are 
proposing  that  these  fuel  pumps  be 
labeled  Tht'  proposed  rule  would 
require  that  retailers  and  wholesale 
purchaser-consumers  selling  or 
dispensing  nonroad  diesel  fuel  or  other 
high  sulfur  distillates  in  addition  to 
highway  diesel  fuel  must  label  anv 
dispensers  of  this  hight^r  sulfur  fuel    The 
label  would  have  to  indicate  that  the 
fuel  is  high  sulfur  and  state  that  the  fuel 
is  illegal  for  use  in  motor  vehicles. 

All  parties  in  the  distribution  system 
would  be  subject  to  prohibitions  against 
selling,  transporting,  storing,  or 
introducing  or  causing  or  allowing  the 
introducition  of  diesel  fuel  having  a 
sulfur  content  exceeding  15  ppm  into 
highway  diesel  vehicles.  Certain 
produc:t  transfer  document  (I'TI)) 
information  requirements  would  .ippjy 
to  all  parties  in  the  distribution  system 
See  sectiim  VIII. A  .S 

h  Use  of  I  'sfd  Motor  ( >il  in  Diest'l- 
Fuelrii  Srw  Tfchnolotzv  Vfhulps 

We  are  aware  of  \hv  practict*  of 
disposing  of  used  motor  oil  bv  blending 
it  with  diesel  fuel  for  use  as  fuel  in 
diesel  vehicles   .Such  prat  tices  range 
from  dumping  used  motor  oil  directly 
into  the  vehicle  fuel  tank,  to  dum[)ing 
it  into  the  fuel  storage  tanks,  to  blending 
small  .imoiints  of  motor  oil  from  the 
vehicle  crank  tase  into  the  fuel  system 
as  the  vehicle  is  being  operated.  To  the 
extent  such  practices  ( ould  cause 
vehiciles  to  exceed  their  emissions 
standards,  the  person  blending  the  oil. 


or  causing  or  permitting  such  blending, 
could  be  considered  to  be  rendering 
emission  controls  inoperative  in 
violation  of  se(  tion  2t);i  of  the  (^AA  and 
potentially  h.ible  for  a  civil  penalty  '"- 
With  toda\'s  proposal  our  concerns 
with  this  practice  are  int;reased 
(  onsiderably  Today's  fr)rmulations  of 
motor  oil  contain  very  high  levels  of 
Milf\ir  Depending  on  how  the  oil  is 
blended,  it  (iiulii  increase  the  sulfur 
content  of  the  fuel  burned  in  the  vehir  le 
by  as  mu(  h  as  J(M)  ppm.  As  discussed 
elsewhere  in  this  notice,  we  believe  this 
practice  would  rend»'r  inoperative  not 
onlv  the  emission  control  t(>t  hnology  on 
the  vehicle,  but  piotentially  render  the 
vehii  le  undriveable  as  well   Therefore, 
in  today's  notice  we  are  proposing  to 
prohibit  any  person  from  introducing  or 
c.iusing  or  allowing  the  introductiem  of 
used  motor  oil.  or  diesel  fuel  containing 
used  motor  ml.  into  the  fuel  deliverv 
systems  of  vehicles  manufactured  in 
model  year  2007  and  later  The  only 
exception  to  this  would  be  where  the 
engine  is  explicitly  (  ertified  to  the 
emission  standard  with  oil  added,  the 
oil  is  added  m  a  manner  consistent  with 
the  certification,  and  the  sulfur  level  of 
the  oil  IS  representative  of  commercially 
available  oils  Today's  propt^sal  would 
not  (hange  existing  requinfments 
regarding  the  use  of  used  motor  oil  in 
pre-2()07  model  year  engines.  However, 
the  proposal  would  prevent  the  addition 
of  used  <jil  to  diesel  fufd  prior  to  its 
introduction  into  the  vehicle  fuel  tank 
We  retpiest  comment  on  this  proposal, 
and  in  particular  on  whether  an 
additiimal  (.onstraint  can  or  should  be 
placed  on  the  sulfur  content  of  motor  oil 
to  preclude  the  possibility  that  vehicle 
exhaust  emission  control  technology 
would  not  be  adversely  impacted 
should  used  motor  oil  be  added  to  a 
vehicles  fuel  tank 

<    I  'sf  of  Kerosene  and  Uther  Additives 
in  Diesel  Fuel 

We  are  aware  that  kerosene  is 
(.ommonlv  added  to  diesel  fuel  to 
rodiK  e  fuel  viscosity  in  cold  weather. 
Other  additives  are  added  to  diesel  fuel 
for  va  lous  purposes,  including 
visco!iity.  lubricity,  and  pour  point.  We 
are  not  proposing  to  limit  this  practice. 
However  under  todays  proposal, 
additives  used  in  highway  diesel  fuel 
would  be  required  to  mt?et  the  same  15 
ppm  standard  proposed  for  highway 
diesel  fuel  To  help  ensure  this,  we  are 
proposing  that  kerosene  or  other 
.idditives  meeting  the  15  ppm  standard, 
and  distributed  for  use  in  motor 
vehicles  would  be  required  to  be 


'   ■  So.  II. .11  i(l3|a)(3)  of  th.!  .Ai  t   *i  U.S.C. 


accompanied  by  PTlJs  accurately  stating 
that  the  additive  meets  the  15  ppm 
standard  As  an  alternative  for  such 
additives  sold  in  cans  or  other 
containers,  the  n'quired  sulhir  ccmtent 
identification  could  be  posted  on  the 
container  itself  This  identification 
would  be  necessary  to  allow 
downstream  parties  to  be  able  to 
determine  if  additives  such  as  kerosene 
m«»«'t  the  required  15  ppm  sulfur  limit. 
Any  party  who  blends  high  sulfur 
additives  into  highway  diesel  fuel,  uses 
such  additives  as  highway  diesel  fuel,  or 
who  causes  highway  diesel  fuel  to 
exceed  the  standard  due  to  the  addition 
of  kerosene  or  other  additives,  would  be 
subject  to  liability  for  violating  the  rule. 
We  are  requesting  comment  on  this 
proposal  and  any  alternative  that  would 
inform  transferees  of  diesel  fuel 
additives  of  the  appropriateness  of  their 
use  in  highway  diesel  fuel 

W'e  are  not  proposing  that  refiners  or 
importers  of  kerosene  or  other  additives 
which  could  be  used  in  highway  diesel 
fuel,  would  have  an  affirmative  duty  to 
produce  additives  that  meet  the 
proposed  15  ppm  sulfur  standard  This 
is  b(K:ause  we  believe  that  refiners  will 
produce  low  sulfur  kerosene,  for 
example,  in  the  same  refinery  processes 
that  produce  low  sulfur  diesel  fuel,  and 
that  the  market  will  drive  supply  of  low 
sulfur  kerosene  for  those  areas  and 
seasons  where  the  product  is  needed  for 
blending  with  highway  diesel  fuel.  We 
request  comment  on  whether  there 
should  be  an  affirmative  requirement  for 
refiners  or  terminals  to  supply  low 
sulfur  kerosene  or  whether  all  number 
one  kerosene  should  be  required  to  meet 
the  15  ppm  sulfur  standard. 

We  also  request  comment  on  whether 
additives  not  meeting  the  15  ppm  sulfur 
cap  should  be  allowed  to  be  added  to 
diesel  fuel  downstream  in  de  minimis 
amounts,  and  if  so.  how  such  a  program 
could  be  slnictured  to  ensure  that  the 
additives  would  not  cause  the  15  ppm 
sulfur  cap  to  be  exceeded.  In  addition 
we  recjuest  comment  on  whether  any 
regulatory  constraint  at  ail  need  be 
placed  on  the  sulfur  level  of  diesel 
additives,  and  whether  instead  the 
liability  mechanisms  contained  in  this 
proposal  are  sufficient  to  protect  against 
downstream  parties  adding  additives  to 
diesel  fuel  that  would  cause  the  fuel 
delivered  to  consumers  to  exceed  the 
cap. 

4  What  Are  the  Proposed  Testing  and 
Sampling  Methods  and  Requirements? 

a  Testing  Requirements  and  Test 
Methods 

We  do  not  believe  an  every-batch 
testing  requirement  for  refiners  and 
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importers  is  necessary  under  the 
proposed  rule.  This  is  primarily  because 
refiners  will  likely  voluntarily  test  every* 
batch  of  fuel  produced  to  ensure  it 
meets  the  15  ppm  sulfur  standard,  and 
because  pipeline  operators  will  require 
test  results  before  agreeing  to  ship  low 
sulfur  highway  diesel  fuel.  However,  we 
are  proposing  to  designate  a  test  method 
that  would  be  used  as  the  benchmark  for 
all  compliance  testing.  We  are 
requesting  comment  on  whether  every- 
batch  testing  should  be  required  in  light 
of  the  requirement  (discussed  in  section 
VIII. A. 5)  for  refiners  to  issue  PTDs 
stating  that  the  product  meets  the 
applicable  sulfur  standard. 

We  propose  to  designate  ASTM  D 
2622-98  with  the  minor  modification 
discussed  below  as  the  benchmark  test 
method  for  quantifying  the  sulfur 
content  of  diesel  fuel  for  compliance 
determination.  We  are  also  proposing 
that  this  test  method  would  be  the 
benchmark  method  to  determine 
compliance  under  the  current  sulfur 
control  regulations.  This  method  is  an 
updated  version  of  the  designated 
method  under  the  current  highway 
diesel  fuel  rule.  This  test  method  is 
currently  in  wide  use  by  refiners  and 
laboratories  both  for  gasoline  and  diesel 
testing.  This  method  does  not  currently 
include  test  repeatability  or 
reproducibility  information  for  diesel 
fuel  having  a  sulfur  content  below  60 
ppm.'"^  Nevertheless,  in  EPA's  review 
of  the  test  method,  we  believe  that  when 
applied  to  low  sulfur  diesel  fuel  with 
the  proposed  modification,  the  method 
has  acceptable  precision  at  sulfur  levels 
below  15  ppm. 

We  have  nad  success  in  improving  the 
precision  of  the  ASTM  D  2622-98 
procedure  in  measuring  low  levels  of 
diesel  fuel  sulfur  through  a  simple 
modification  of  the  calibration  method. 
This  modification  includes  two  small 
changes.  The  first  is  the  substitution  of 
a  measurement  blank  that  more  closely 
resembles  the  boiling  point  range  and 
density  of  diesel  fuel.  The  second  is  a 
change  to  the  calibration  line  to  ensure 
that  it  goes  through  zero.  This 
modification  is  detailed  in  the  proposed 
regulatory  text.  Using  this  modification. 


'    '  Repealaliilitv  li  (if^finod  liv  .\.STM  as  thr 
diff.'reni  t"  betWHen  tvvn  tpsi  rosults.  (jbtained  bv  tht' 
.sHiiiP  iiperalor  with  the  same  apparatus  under 
con.slant  operating  condltiiiii!,  un  identical  test 
matprial.  that  would,  in  thi'  Ion;;  run.  in  the  normal 
and  f  nrrect  oppration  of  thp  tPsi  nipthod.  be 
I'm  ppded  onlv  in  one  ca.sp  in  twenty 
Keprodufibility  is  defined  bv  A.STM  as  thp 
liiflerence  bptween  two  single  and  independent 
results  I'btained  h\  different  operators  working  in 
different  laboratories  on  identiral  test  materials  thai 
would,  in  the  long  run.  in  the  no-;nal  and  correct 
oppralioii  of  the  test  meth.)d.  be  exceeded  only  in 
one  tase  in  twenty. 


we  have  had  success  in  the  correlation 
of  test  results  with  industry  laboratories 
on  samples  with  sulfur  content  in  the 
range  of  1  to  20  ppm.  We  will  continue 
to  investigate  the  proposed  modification 
to  the  ASTM  D  2622-98  procedure. 
Based  on  current  information,  we 
believe  that  lab-to-lab  reproducibility 
can  be  limited  to  a  maximum  of  +/  —  4 
ppm  at  sulfur  levels  in  the  1-20  ppm 
range.  We  do  not  anticipate  that  this 
modification  will  add  appreciably  to  the 
cost  of  sulfur  testing. 

We  are  requesting  comments  on 
performance  data  for  diesel  fuel  analysis 
using  ASTM  D  2622  at  sulfur  levels  " 
below  60  ppm,  on  additional 
modifications  to  the  procedure  which 
might  be  needed  to  limit  variability,  and 
on  the  cost  of  such  modifications. 
Specifically,  comment  is  requested  on 
whether  only  end-window  type 
scanning  instruments  should  be  used 
because  additional  variability  is 
introduced  through  the  use  side- 
window  type  instruments.  '^''  If  the  use 
of  side-window  type  scanning 
instruments  must  be  disallowed, 
comment  is  requested  on  the  extent 
such  instruments  are  used  and  on  the 
cost  of  changing  them  to  an  end- 
window  configuration. 

While  we  are  proposing  to  designate 
the  modified  ASTM  D  2h22-98 
procedure  as  the  designated  test 
method,  we  do  not  believe  that  such 
designation  should  preclude  regulated 
parties  from  using  alternative  methods 
that  afford  them  sufficient  confidence 
that  they  are  demonstrably  in 
compliance.  Therefore,  we  are 
proposing  that  alternative  methods  may 
be  used  for  quality  assurance  purposes 
provided  that  the  proper  correlation  is 
established  between  the  alternative 
method  and  the  benchmark  method.' "^ 
Since  EPA  enforcement  testing  would 
be  conducted  using  the  modified  ASTM 
D  2622  procedure,  parties  would  need 
to  have  considerable  confidence  in  any 
alternative  methods  they  may  use.  We 
believe  that  for  quality  assurance 
testing,  an  approach  that  could  provide 
more  flexibility  and  potentially  save 
costs  for  industry  would  be  to  allow 
other  appropriate  ASTM  test  methods, 
so  long  as  they  are  conducted  properly 
and  the  results  correlate  to  the 


'  '■*  .Side-window  vs  end-window  refers  to  the 
Inf  ation  of  the  sample  <  up. 

'  '^  EP.'\  is  preparing  to  propose,  in  another  ac  lion, 
a  set  of  criteria  by  which  alternative  methods  for 
measuring  fuel  parameters  may  be  pvaluated  and 
1  ontrolled  in  practice  We  are  not  proposing  to 
prescribe  these  criteria  and  statistical  qualitv 
(  ontrol  methods  in  this  rulemaking,  but  suggest  that 
their  use  w'ill  enhance  the  credibility  of 
measurements  made  with  alternative  methods  and 
offered  m  situations  where  testing  is  necessarv  to 
establish  a  defense. 


designated  method.  Although  these  test 
results  could  be  used  by  the  government 
to  demonstrate  noncompliance,  this 
should  not  be  a  substantial  concern 
since  any  test  result  that  demonstrates 
noncompliance  should  lead  to 
appropriate  action  on  the  part  of  the 
regulated  party,  as  would  a  test  result 
from  the  use  of  the  designated  method. 
We  seek  comment  on  this  approach. 

EPA's  proposed  designation  of  the 
modified  ASTM  D  2622-98  procedure  is 
based  on  a  review  of  currently  available 
methods.  Should  superior  methods  be 
developed  in  the  future.  EPA  will 
certainly  consider  an  orderly  process  of 
redesignation  to  take  advantage  of 
newer  technologies. 

One  commenter  to  the  .\NPRM  stated 
that  ASTM  D  2622  may  not  be  suitable 
for  determining  the  sulfur  content  of 
biodiesel.  We  request  comment  on 
whether  ASTM  D  2622-98  is 
appropriate  for  determining  the  sulfur 
content  of  biodiesel.  or  mixtures  of 
biodiesel  and  conventional  diesel  fuel, 
and  if  not.  what  test  methods  are 
appropriate,  and  any  data  supporting 
these  conclusions. 

We  are  also  proposing  a  test  method 
for  the  determination  of  sulfur  in  motor 
oil.  since  that  may  be  relevant  if  any 
engine  manufacturers  choose  to  certify 
engines  with  the  addition  of  motoi  oil 
to  the  fuel.  The  test  method  we  are 
proposing  is  ASTM  D  4927-96. 
Standard  Test  Methods  for  Elemental 
Analysis  of  Lubricant  and  Additive 
Components — Barium.  Calcium. 
Phosphorus,  Sulfur,  and  Zinc  by 
Wavelength-Dispersive  Fluorescence 
Spectroscopy.  This  method  uses  the 
same  apparatus  as  D  2622-998,  but 
includes  specific  methodology  to 
compensate  for  interferences  caused  by 
the  additives  present  in  motor  oil.  We 
request  comment  on  this  test  method. 

h.  Sampling  Methods 

We  are  proposing  the  use  of  sampling 
methods  that  were  proposed  for  use  in 
the  Tier  2 /gasoline  sulfur  rule.  ■  '^  These 
proposed  sampling  methods  are  ASTM 
D  4057-95  (manual  sampling)  and  D 
4177-95  (automatic  sampling  from 
pipelines/in-line  blending).  We  are 
proposing  to  require  the  use  of  these 
ASTM  methods  instead  of  the  methods 
currently  provided  in  40  CFR  part  80. 
appendix  G.  for  determining  compliance 
under  both  the  newly  proposed  15  ppm 
sulfur  standard,  and  the  500  ppm 
standard  currently  in  place.  That  is 
because  the  proposed  methods  have 
been  updated  by  ASTM,  and  the 


:'''84  FR  26(»04.  at  26098  (Ma\  13  199yl  These 
methods  are  also  pri .posed  for  use  under  the  RFIj 
and  CX;  rules  .s.-i-  h2  FR  37337  Huh  1 1 .  1997). 
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updates  have  provided  clarificatinn  and 
have  eliminated  certain  requirements 
that  are  not  necessary  for  samplinj^ 
petroleum  products  such  as  diesel  fuel. 

5.  What  Are  the  Proposed 
Recordkeeping  Requirements? 

We  are  proposing  that  refiners  and 
importers  provide  information  on 
commercial  PTDs  that  identify  diesel 
fuel  for  highway  use  and  that  it 
complies  with  the  15  ppra  sulfur 
standard  (unless  exempted).  We  believe 
this  additional  information  on 
commercial  PTDs  is  net;essary  because 
of  the  importance  of  avoiding 
commingling  of  high  sulfur  distillate 
products  with  highway  diesel  fuel.  It  is 
proposed  that  all  parties  in  the 
distribution  chain,  from  the  refiner  or 
importer  to  the  retailer  or  wholesale 
purchaser-consumer  would  be  required 
tf)  retain  copies  of  these  PTDs  for  a 
period  of  5  years.  This  is  the  .same 
period  of  time  required  in  other  fuels 
rules,  and  it  coincides  with  the 
applicable  statute  of  limitations  We 
believe  that  for  other  reasons,  most 
parties  in  the  distribution  system  would 
maintain  such  records  for  this  length  of 
time  even  without  the  requirement. 

We  are  proposing  that  tne  current 
diesel  rule's  PTD  requirement  regarding 
the  identification  of  dyed,  tax-exempt 
highway  diesel  fuel  would  be  retained. 
This  provision  is  useful  for  wholesale 
purchaser -consumers  who  need  to  know 
that  the  tax  exempt  highway  diesel  fuel 
is  appropriate  for  highway  use  despite 
the  presence  of  red  dye.  We  are  also 
proposing  that  product  codes  may  be 
used  to  convey  the  information  required 
to  be  included  in  PTD's,  for  all  parties 
except  for  transfers  to  truck  carriers, 
retailers  or  wholesale  purchaser- 
consumers.  This  provision  is  consistent 
with  other  fuel  programs.  However,  we 
are  seeking  comment  on  also  allowing 
product  codes  to  be  used  for  transfers  to 
truck  carriers,  retailers  or  wholesale 
purchaser-consumers. 

We  are  proposing  that  records  of  any 
test  results  performed  by  any  regulated 
party  for  quality  assurance  purposes  or 
otherwise,  must  be  maintained  for  5 
years,  along  with  supporting 
documentation  such  as  date  of  sampling 
and  testing,  batch  number,  tank  number, 
and  volume  of  product   Also,  businttss 
records  regarding  actions  taken  in 
response  to  any  violaticjns  discovered 
would  be  required  to  be  maintained. 

As  noted  aoove,  we  are  also  proposing 
that  commercial  PTDs  ff)r  kerosene  or 
other  products  sold  for  blending  into 
highway  diesel  fuel  must  indicate  that 
the  product  meets  the  15  ppm  federal 
sulfur  standard  for  use  in  diesel  motor 
vehicles  We  believe  that  such  PTDs  are 


already  a  part  of  normal  business 
practices  and  therefore  such  a 
requirement  would  add  little  if  any 
burden.  We  invite  comment  on  this 
proposal. 

Given  the  importance  of  avoiding 
highway  diesel  fuel  sulfur 
contamination  under  today's  proposed 
rule,  we  are  also  concerned  that 
additional  measures  may  be  needed  to 
assure  off-highway  distillates  are  not 
commingled  with,  or  used  as,  highway 
diesel  fuel.  Such  high  sulfur  products 
could  easily  raise  the  sulfur  level  of  low 
sulfur  highway  diesel  fuel,  and  damage 
emission  controls  on  new  vehicles  and 
cause  driveability  problems.  Therefore, 
we  request  comment  on  whether 
shipment  of  distillate  products  such  as 
nonroad  diesel  fuel  and  home  heating 
oil  should  be  required  to  be 
accompanied  by  PTDs  stating  that  the 
products  do  not  meet  highway  diesel 
standards  and  are  illegal  for  use  in 
highway  vehicles. 

6  Are  There  Any  Proposed  Exemptions 
Under  This  Subpart? 

We  are  proposing  to  exempt  from  the 
sulfur  requirements  diesel  fuel  used  for 
research,  development,  and  testing 
purposes.  We  recognize  that  there  may 
be  legitimate  research  programs  that 
require  the  use  of  diesel  fuel  with  higher 
sulfur  levels  than  allowed  under  today's 
proposed  rule.  As  a  result,  today's 
proposal  contains  provisions  for 
obtaining  an  exemption  from  the 
prohibitions  for  persons  distributing, 
transporting,  storing,  selling,  or 
dispensing  diesel  fuel  that  exceeds  the 
standards,  where  such  diesel  fuel  is 
necessary  to  conduct  a  research, 
development,  or  testing  program. 

Under  the  proposal,  parties  would  be 
required  to  submit  to  EPA  an 
application  for  exemption  that  would 
describe  the  purpose  and  scope  of  the 
program  and  the  reasons  why  the  use  of 
the  higher-sulfur  diesel  fuel  is 
necessary.  Upon  presentation  of  the 
required  information,  the  exemption 
would  be  granted  at  the  discretion  of  the 
Administrator,  with  the  condition  that 
EPA  could  withdraw  the  exemption  ab 
initio  in  the  event  the  Agency 
determines  the  exemption  is  not 
justified.  Fuel  subject  to  this  exemption 
would  be  exempt  from  the  other 
provisions  of  this  subpart,  provided 
certain  requirements  are  met.  These 
requirements  include  such  conditions  as 
the  segregation  of  the  exempt  fuel  from 
non-exempt  highway  diesel  fuel, 
identification  of  the  exempt  fuel  on 
product  transfer  documents,  and  the 
replacement,  repair,  or  removal  from 
service  of  emission  systems  damaged  by 
the  use  of  the  high  sulfur  fuel. 


We  believe  that  the  proposal  includes 
the  least  onerous  requirements  for 
industry  that  also  would  ensure  that 
higher-sulfur  diesel  fuel  would  be  used 
only  for  legitimate  research  purposes. 
We  request  comment  on  these  proposed 
provisions. 

We  are  requesting  comment  on  the 
need  to  provide  an  exemption  from  the 
sulfur  content  and  other  requirements  of 
this  proposal  for  diesel  fuel  used  in 
racing  vehicles.  We  see  no  advantage  to 
racing  vehicles  for  having  fuel  with 
higher  sulfur  levels  (or  lower  cetane  or 
higher  aromatic  levels)  than  would  be 
required  by  today's  proposal. 
Conversely,  we  are  concerned  about  the 
potential  for  misfueling  that  could  result 
from  having  a  racing  fuel  with  higher 
sulfur  in  the  marketplace  that  would  be 
intended  for  use  only  in  racing  or 
competition  versions  of  highway 
vehicles.  Consequently,  we  are  not 
proposing  that  diesel  fuel  used  in  racing 
vehicles  be  exempted  from  the  diesel 
fuel  requirements  proposed  today.  We 
request  comment  on  this  decision  and 
whether  an  exemption  should  be 
allowed  for  racing  diesel  fuel. 

7.  Would  California  Be  Exempt  From 
the  Rule? 

Although  California  is  currently 
considering  diesel  fuel  regulations,  we 
do  not  propose  to  exempt  California 
from  the  federal  rule  at  this  time.'^^ 
California  has  received  an  exemption 
from  certain  compliance  related 
provisions  under  the  Federal 
reformulated  gasoline  (RFC)  program, 
on  the  grounds  that  California  has 
implemented  a  program  in  covered 
areas  that  meets  or  exceeds  Federal  RFG 
standards  and  because  the  California 
ARB  has  sufficient  resources  and 
authority  to  enforce  the  program  to 
ensure  equivalent  environmental 
benefits  are  realized.  These  exemptions 
cover  such  enforcement  provisions  as 
recordkeeping,  reporting,  and  test 
methods.  California  gasoline  is  not 
exempted  from  the  standards  for  Federal 
RFG  or  conventional  gasoline.  See  40 
CFR  80.81.  We  have  also  proposed  full 
exemption  for  California  from  the 
proposed  gasoline  sulfur  standards  and 
other  provisions  of  that  rule  because 
California  has  an  effective  gasoline 
sulfur  program  that  is  different  from  the 


■"On  November  10.  1«98.  The  California  ARB 
held  a  workshop  to  comply  with  the  Governor's 
Executive  Order  W-144-97   At  that  workshop  the 
ARB  discussed  the  possibility  of  amending  Title  13 
of  the  California  C^ode  of  Regulations.  Section  2281 , 
Sulfur  Content  of  Diesel  Fuel  "  Under  that  section, 
(ialifomia  currently  enforces  a  f)(X)  ppm  sulfur 
standard  for  highway  diesel  fuel  The  ARB  is 
( (jnsidenng  a  diesel  fuel  standard  that  may  be  as 
stringent  as.  or  more  stringent  than,  the  standard  we 
are  proposing  today 
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proposed  federal  rule.  Although  it 
would  be  premature  to  grant  similar 
exemptions  to  the  California  low-sulfur 
diesel  program  at  this  time,  EPA  may 
revisit  the  issue  of  enforcement 
exemptions  when  such  action  is  timely, 
and  we  invite  public  comment  on  this 
approach.  Exemptions  for  other  states 
and  territories  are  discussed  in  section 
VI.C. 

8.  What  Are  the  Proposed  Liability  and 
Penalty  Provisions  for  Noncompliance? 

Today's  proposed  rule  contains 
provisions  for  liability  and  penalties 
that  are  similar  to  the  liability  and 
penalty  provisions  of  the  other  EPA 
fuels  regulations.  Under  the  proposed 
rule,  regulated  parties  would  be  liable 
for  conunitting  certain  prohibited  acts, 
such  as  selling  or  distributing  diesel  fuel 
that  does  not  meet  the  sulfur  standards, 
or  causing  others  to  commit  prohibited 
acts.  In  addition,  parties  would  be  liable 
for  a  failure  to  meet  certain  affirmative 
requirements,  or  causing  others  to  fail  to 
meet  affirmative  requirements.  All 
parties  in  the  diesel  fuel  distribution 
system,  including  refiners,  importers, 
distributors,  carriers,  retailers,  and 
wholesale  purchaser-consumers,  would 
be  liable  for  a  failure  to  fulfill  the 
recordkeeping  requirements  and  the 
PTD  requirements. 

a.  Presumptive  Liability  Scheme  of 
Current  EPA  Fuels  Programs 

All  EPA  fuels  programs  include  a 
presumptive  liability  scheme  for 
violations  of  prohibited  acts.  Under  this 
approach,  liability  is  imposed  on  two 
types  of  parties:  (1)  The  party  in  the  fuel 
distribution  system  that  controls  the 
facility  where  the  violation  was  found 
or  had  occurred;  and  (2)  those  parties, 
typically  upstream  in  the  fuel 
distribution  system  from  the  initially 
listed  party,  (such  as  the  refiner, 
reseller,  and  any  distributor  of  the  fuel), 
whose  prohibited  activities  could  have 
caused  the  program  non-conformity  to 
exist. ^^8  This  presumptive  liability 
scheme  has  worked  well  in  enabling  us 
to  enforce  our  fuels  programs,  since  it 
creates  comprehensive  liability  for 
substantially  all  the  potentially 
responsible  parties.  "The  presumptions 
of  liability  may  be  rebutted  by 
establishing  an  affirmative  defense. 

To  clarify  the  inclusive  nature  of 
these  presumptive  liability  schemes, 
today's  proposed  rule  would  explicitly 
include  causing  another  person  to 
commit  a  prohibited  act  and  causing  the 
presence  of  non-conforming  diesel  fuel 


''"  An  additional  type  of  liability,  vicarious 
liability,  is  also  imposed  on  branded  refiners  under 
these  fuels  programs. 


(or  kerosene  or  other  additives  for  motor 
vehicle  use)  to  be  in  the  distribution 
system  as  prohibitions.  This  is 
consistent  with  the  provisions  and 
implementation  of  other  fuels  programs. 

'Today's  proposed  rule,  therefore, 
provides  that  most  parties  involved  in 
the  chain  of  distribution  would  be 
subject  to  a  presumption  of  liability  for 
actions  prohibited,  including  causing 
non-conforming  diesel  fuel  to  be  in  the 
distribution  system  and  causing 
violations  by  other  parties.  Like  the 
other  fuels  regulations,  a  refiner  also 
would  be  subject  to  a  presumption  of 
vicarious  liability  for  violations  by  any 
downstream  facility  that  displays  the 
refiner's  brand  neime,  based  on  the 
refiner's  ability  to  exercise  control  at 
these  facilities.  Carriers,  however, 
would  be  liable  only  for  violations 
arising  from  product  under  their  control 
or  custody,  and  not  for  causing  non- 
conforming diesel  fuel  to  be  in  the 
distribution  system,  except  where 
specific  evidence  of  causation  exists. 

b.  Affirmative  Defenses  for  Liable 
Parties 

The  proposal  includes  affirmative 
defenses  for  each  party  that  is  deemed 
liable  for  a  violation,  and  all 
presumptions  of  liability  are  refutable. 
The  proposed  defenses  are  similar  to  the 
defenses  available  to  parties  for 
violations  of  the  RFG  regulations.  We 
believe  that  these  defense  elements  set 
forth  reasonably  attainable  criteria  to 
rebut  a  presumption  of  liability.  The 
defenses  include  a  demonstration  that: 
(l)  The  party  did  not  cause  the 
violation;  (2)  the  party  has  PTDs 
indicating  that  the  fuel  was  in 
compliance  at  its  facility;  and  (3)  except 
for  retailers  and  wholesale  purchaser- 
consumers,  the  party  conducted  a 
quality  assurance  program.  For  parties 
other  than  tank  truck  carriers,  the 
quality  assurance  program  would  be 
required  to  include  periodic  sampling 
and  testing  of  the  diesel  fuel.  For  tank 
truck  carriers,  the  quality  assurance 
program  would  not  need  to  include 
periodic  sampling  and  testing,  but  in 
lieu  of  sampling  and  testing,  the  carrier 
would  be  required  to  demonstrate 
evidence  of  an  oversight  program  for 
monitoring  compliance,  such  as 
appropriate  guidance  to  drivers  on 
compliance  with  applicable 
requirements  and  the  periodic  review  of 
records  concerning  diesel  fuel  quality 
and  delivery. 

As  in  the  other  fuels  regulations, 
branded  refiners  would  be  subject  to 
more  stringent  standards  for 
establishing  a  defense  because  of  the 
control  such  refiners  have  over  branded 
downstream  parties.  Under  today's  rule. 


in  addition  to  the  other  presumptive 
liability  defense  elements,  branded 
refiners  would  be  required  to  show  that 
the  violation  was  caused  by  an  action  by 
another  person  in  violation  of  law.  an 
action  by  another  person  in  violation  of 
a  contractual  agreement  with  the  refiner, 
or  the  action  of  a  distributor  not  subject 
to  a  contract  with  the  refiner  but 
engaged  by  the  refiner  for  the 
transportation  of  the  diesel  fuel. 

Based  on  experience  with  other  fuels 
programs,  we  believe  that  a  presumptive 
liability  approach  would  increase  the 
likelihood  of  identifying  persons  who 
cause  violations  of  the  sulfur  standards. 
We  normally  do  not  have  the 
information  necessary  to  establish  the 
cause  of  a  violation  found  at  a  facility 
downstream  of  the  refiner  or  importer. 
We  believe  that  those  persons  who 
actually  handle  the  fuel  are  in  the  best 
position  to  identify  the  cause  of  the 
violation,  and  that  a  refutable 
presumption  of  liability  would  provide 
an  incentive  for  parties  to  be 
forthcoming  with  information  regarding 
the  cause  of  the  violation.  In  addition  to 
identifying  the  party  that  caused  the 
violation,  providing  evidence  to  rebut  a 
presumption  of  liability  would  serve  to 
establish  a  defense  for  the  parties  who 
are  not  responsible.  Presumptive 
liability  is  familiar  to  both  industry  and 
to  EPA.  and  we  believe  that  this 
approach  would  make  the  most  efficient 
use  of  EPA's  enforcement  resources.  For 
these  reasons,  we  are  proposing  a 
liabilit\'  scheme  for  the  diesel  fuel  sulfur 
program  based  on  a  presumption  of 
liability.  We  request  comment  on  the 
proposed  liability  provisions. 

c.  Penalties  for  Violations 

Section  211(d)(1)  of  the  CAA  provides 
for  penalties  for  violations  of  the  fuels 
regulations. ^^3  Today  s  rule  proposes 
penalty  provisions  that  would  apply 
this  CAA  penalty  provision  to  the  diesel 
fuel  sulfur  rule.  The  proposal  would 
subject  any  person  who  violates  any 
requirement  or  prohibition  of  the  diesel 
fuel  sulfur  rule  to  a  civil  penalty  of  up 


'"^Section  211  (d)(])  reads,  in  pertinent  part 
'■(d)(1)  Civil  Pena)tips, — .\ny  person  whc 
violates  .  the  regulations  prescribed  under 
subsection  (c) .  .  of  this  section     shall  be  liable  to 
the  Inited  States  for  a  civil  penaltv  of  not  more 
than  the  sum  of  S25.OO0  for  every  day  of  such 
violation  and  the  amount  of  economic  benefit  or 
saving  resulting  from  the  violation     .    .^n\ 
violation  with  respect  to  a  regulation  prescribed 
under  subsection  (c). . .  of  this  section  which 
establishes  a  regulatorv  standard  based  upon  a 
multi-day  averaging  penod  shall  constitute  a 
separate  day  of  violation  for  each  and  every  da\  in 
the  averaging  period  ,      '  Pursuant  to  the  Debt 
Collection  Improvement  .'',ct  of  1996  (31  I'.S.C. 
3701  note),  the  maximum  penaltv  amount 
prescribed  in  section  211(d)(1)  of  theC.^.A  was 
increased  to  S27.500  (See  40  CFR  part  19  ) 
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to  Sli7.500  for  every  day  of  each  such 
violation  and  the  amount  of  economic 
benefit  or  savings  resulting  from  the 
violation.  A  violation  of  a  sulfur  cap 
standard  would  constitute  a  separate 
day  of  violation  for  each  day  the  diesel 
fuel  giving  rise  to  the  violation  remains 
in  the  diesel  fuel  distribution  system 
The  length  of  time  the  diesel  fuel  in 
question  remains  in  the  distribution 
system  would  be  deemed  to  be  twenty- 
five  days  unless  there  is  evidence  that 
the  diesel  fuel  remained  in  the  diesel 
fuel  distribution  system  for  fewer  than 
or  more  than  twenty-five  days.  The 
penalty  provisions  proposed  in  today's 
rule  are  similar  to  the  penalty 
provisions  for  violations  of  the  RFtJ 
regulations  and  the  Tier  2  gasoline 
sulfur  rule.  EPA  requests  comment  on 
these  provisions. 

.4  Hnw  Would  (Jompliancf  with  the 
Diesnl  Sulfur  Stanciurds  Be  Determined? 

We  have  (jften  used  a  variety  of 
evidence  to  establish  non-compliance 
with  the  requirements  imposed  under 
our  current  fuels  regulations.  Test 
results  of  the  content  of  diesel  fuel  or 
gasoline  have  been  used  to  establish 
violations,  both  in  situations  where  the 
sample  has  been  taken  from  the  facility 
at  which  the  violation  occurred,  and 
where  the  sample  has  been  obtained 
from  other  parties'  facilities  when  such 
test  results  have  had  probative  value  of 
the  fuel's  characteristics  at  points 
upstream  or  downstream.  The  Agency 
has  also  commonly  used  documentary 
evidence  to  establish  non-compliance  or 
a  party's  liability  for  non-compliance. 
Typical  documentary  evidence  has 
included  PTDs  identifying  the  fuel  as 
inappropriate  for  the  facility  it  is  being 
delivered  to,  or  identifying  parties 
having  connection  with  the  non- 
complying  fuel. 

We  propose  that  compliance  with  the 
sulfur  standards  would  be  determined 
based  on  the  sulfur  level  of  the  diesel 
fuel,  as  measured  using  the  regulatory 
testing  method.  We  further  propose  that 
any  evidence  from  any  source  or 
location  could  be  used  to  establish  the 
diesel  fuel  sulfur  level,  provided  that 
such  evidence  is  relevant  to  whether  the 
sulfur  level  would  have  been  in 
compliance  if  the  regulatory  sampling 
and  testing  methodology  had  been 
correctly  performed. 

Compliance  with  the  standard  would 
be  determined  using  the  specified 
sampling  and  test  methodologies.  While 
other  information  could  be  used, 
including  test  results  using  different  test 
methods,  such  other  information  may 
only  be  used  if  it  is  relevant  to 
determining  whether  the  sulfur  level 
would  meet  the  standard  had 


compliance  been  properly  measured 
using  the  specified  test  method.  The 
proposal  would  establish  the  regulatory 
test  method  as  the  benchmark  against 
which  other  evidence  is  measured.  EPA 
intends  to  use  the  regulator^'  test 
method  for  enforcement  testing 
purposes 

Today's  proposal  is  consistent  with 
the  approach  adopted  in  the  Tier  2 
gasoline  sulfur  rule  (65  FR  6698. 
Februar>'  10.  2000).  EPA  intends  to 
undertake  rulemaking  in  the  near  future 
to  revise  the  current  fuels  regulations  to 
include  the  same  language  for  the  use  of 
other  evidence  as  is  proposed  today.  We 
seek  comment  on  this  approach 

The  proposed  rule  would  also  clarify 
that  any  probative  evidence  obtained 
from  any  source  or  location  may  be  used 
to  establish  non-compliance  with 
requirements  other  than  the  sulfur 
standard,  such  as  recordkeeping 
requirements,  as  well  as  to  establish 
which  parties  have  facility  control  or 
some  other  basis  for  liability  for  sulfur 
rule  noncompliance.  Since  proof  of 
these  elements  is  not  predicated  on 
establishing  sulfur  levels,  whether  or 
not  regulatory  test  methods  are  used  is 
not  significant.  EPA  is  seeking  comment 
on  this  approach  for  monitoring  and 
determining  compliance  with  the 
applicable  requirements. 

■To  ensure  the  effectiveness  and  the 
ability  to  adequately  enforce  the  sulfur 
standards,  it  is  reasonable  for  EPA  to 
c:onsider  evidence  other  than  actual  test 
results  using  the  regulatory  test  method, 
where  such  evidence  can  be  related  to 
the  test  results.  As  described  above,  test 
results  using  the  regulatory  test  method 
are  often  not  available.  In  such 
circumstances,  it  is  reasonable  to 
consider  other  evidence  of  compliance, 
such  as  test  results  using  other  methods 
or  conunercial  documents,  if  such 
evidence  can  be  shown  to  be  relevant  to 
determining  whether  the  diesel  fuel 
would  meet  the  standard  if  tested  using 
the  regulatory  methods.  The  proposal 
would  only  permit  the  use  of  other 
evidence  that  is  relevant  to  such  a 
determination,  and  is  therefore 
reasonably  limited  to  allow  for  effective 
enforcement,  without  creating 
uncertainty  about  compliance. 

B.  Lubricity 

We  strongly  encourage,  but  do  not 
believe  it  necessary  to  require,  fuel 
producers  and  distributors  to 
voluntarily  monitor  and  provide  diesel 
fuel  with  lubricity  characteristics  at 
least  as  good  as  those  of  current  fuel.  We 
believe  this  voluntary  action  is 
reasonable  and  has  a  high  likelihood  of 
success,  because  the  issues  surrounding 
the  impact  of  sulfur  reduction  on 


lubricity  are  well  established.  Refiners 
and  distributors  have  an  incentive  to 
supply  fuel  products  that  will  not 
damage  or  create  problems  with 
consumer  equipment.  For  a  further 
discussion  of  diesel  fuel  lubricity,  and 
why  we  believe  a  voluntary  approach 
will  be  effective,  please  refer  to  the 
earlier  discussion  in  section  IV. D. 6.  We 
request  comment  on  this  approach,  on 
whether  or  not  a  regulatory  requirement 
is  needed,  and  on  whether  there  are 
concerns  unique  to  the  military- 

C.  Would  States  Be  Preempted  from 
Adopting  Their  O^n  Sulfur  Control 
Programs  for  Highway  Diesel  Fuel? 

When  we  adopt  federal  fuel 
standards,  states  are  preempted  from 
adopting  state-level  controls  with 
respect  to  the  same  fuel  characteristics 
or  components.  Section  211(c)(4)(A)  of 
the  CAA  prohibits  states  from 
prescribing  or  attempting  to  enforce 
controls  or  prohibitions  respecting  any 
fuel  characteristic  or  component  if  EPA 
has  prescribed  a  control  or  prohibition 
applicable  to  such  fuel  characteristic  or 
component  under  section  211(c)(1)  of 
the  Act.  This  preemption  applies  to  all 
states  except  California,  as  explained  in 
section  211(c)(4)(B)  of  the  Act.  For  states 
other  than  California,  the  Act  provides 
two  mechanisms  for  avoiding 
preemption.  First,  section 
211(c)(4)(A)(ii)  creates  an  exception  to 
preemption  for  a  state  prohibition  or 
control  that  is  identical  to  a  prohibition 
or  control  adopted  by  EPA.  Second,  a 
state  may  seek  EPA  approval  of  a  SIP 
revision  containing  a  fuel  control 
measure,  as  described  in  section 
211(c)(4)(C)  of  the  Act.  EPA  may 
approve  such  a  SIP  revision,  and 
thereby  "waive"  preemption,  only  if  it 
finds  the  state  control  or  prohibition  "is 
necessary  to  achieve  the  national 
primary  or  secondary  ambient  air 
quality  standard  which  the  plan 
implements." 

When  we  adopted  the  current  diesel 
fuel  sulfur  standards  pursuant  to  our 
authority  under  section  211(c)(1)  of  the 
Act  in  1990,  States  were  preempted 
from  also  doing  so  under  the  provisions 
of  section  211(c)(4)(A).  The  diesel  sulfur 
standards  proposed  today  merely 
modify  the  existing  standards  and  as  a 
result  do  not  initiate  any  new 
preemption  of  State  authority.  The 
provisions  of  this  proposal  would 
merely  continue  the  already  existing 
State  preemption  provisions  with 
respect  to  highway  diesel  fuel  sulfur. 

D.  Refinery  Air  Permitting 

Prior  to  making  diesel  desulfurization 
changes,  some  refineries  could  be 
required  to  obtain  a  preconstruction 
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permit,  under  the  New  Source  Review 
(NSR)  program,  from  the  applicable 
state/local  air  pollution  control 
agency.""'  We  believe  that  today's 
proposal  provides  sufficient  lead  time 
for  refiners  to  obtain  any  necessary  NSR 
permits  well  in  advance  of  the  proposed 
compliance  date.  For  the  recently 
promulgated  gasoline  sulfur  control 
program,  refiners  had  expressed 
concerns  that  permit  delays  might 
impede  their  ability  to  meet  compliance 
dates.  EPA  committed  to  undertake 
several  actions  to  minimize  the 
possibility  of  any  delays  for  refineries 
obtaining  major  NSR  permits  for 
gasoline  desulfurization  projects.  These 
actions  include  providing  federal 
guidance  on  emission  control 
technologies  and  the  appropriate  use  of 
motor  vehicle  emission  reductions 
(resulting  from  the  use  of  low  sulfur 
fuel),  where  available,  as  emission 
offsets,  as  well  as  forming  EPA  permit 
teams  to  assist  states  in  quickly 
resolving  issues,  where  needed.  These 
three  items  are  discussed  in  more  detail 
in  the  Tier  2  final  rule  and  interested 
parties  should  refer  to  that  discussion 
for  additional  details  regarding 
permitting  considerations  in  the 
gasoline  sulfur  program  (see  65  FR  6773, 
Feb.  10,  2000). 

However,  given  that  the  proposed 
diesel  sulfur  program  would  provide 
several  more  years  of  lead  time  than  was 
provided  under  the  gasoline  sulfur 
program,  refiners  should  have  ample 
time  to  obtain  any  necessary 
preconstruction  permits.  As  we  learned 
in  finalizing  the  gasoline  sulfur 
program,  state/local  permitting  agencies 
are  prepared  to  process  refinery  permits 
within  the  needed  time  frames,  so  long 
as  refiners  begin  discussing  potential 
permit  issues  with  them  early  in  the 
process  and  submit  their  permit 
applications  in  a  timely  manner.  EPA 
believes  that  this  will  be  the  case  for 
diesel  fuel.  We  request  comment  on  the 
interaction  of  this  proposed  rule  and  the 
permitting  process  and  whether  the 
permitting  approaches  discussed  in  the 
Tier  2  final  rule  should  be  continued, 
and  if  necessary  updated,  to  assist 
refineries  in  obtaining  any  necessary 


'*"  Hydrotreating  diesel  fuel  involves  the  use  of 
process  heaters,  which  have  the  potential  to  emit 
pollutants  associated  with  combustion,  such  as 
NOx.  PM.  CX3  and  S02   In  addition,  reconfiguring 
refinery  processes  tn  add  desulfurization  equipment 
could  increase  fugitive  VCX^  emissions.  The 
emissions  increases  associated  with  diesel 
desulfurization  will  vary  widely  from  refinery  to 
refinery,  depending  on  many  source-specific 
factors,  such  as  crude  oil  supply,  refinery 
configuration,  type  of  desulfurization  technology, 
amount  of  diesel  fuel  produced,  and  type  of  fuel 
used  to  fire  the  process  heaters 


permits  for  refinery  diesel 
desulfurization  changes. 

E.  Provisions  fqr  Qualifying  Refiners 

As  explained  in  the  Regulator}' 
Flexibility  Analysis  discussion  in 
section  XI. B  of  this  document,  we  have 
considered  the  impacts  of  these 
proposed  regulations  on  small 
businesses.  As  part  of  this  process,  we 
convened  a  Small  Business  Advocacy 
Review  Panel  (Panel)  for  this  proposed 
rulemaking,  as  required  under  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (SBREFA).  The 
Panel  was  charged  with  reporting  on  the 
comments  of  small  business 
representatives  regarding  the  likely 
implications  of  possible  control 
programs,  and  to  make  findings  on  a 
niunber  of  issues,  including: 

•  A  description  and  estimate  of  the 
number  of  small  entities  to  which  the 
proposed  rule  would  apply; 

•  A  description  of  the  projected 
reporting,  recordkeeping,  and  other 
compliance  requirements  of  the 
proposed  rule; 

•  An  identification  of  other  relevant 
federal  rules  that  may  duplicate, 
overlap,  or  conflict  with  the  proposed 
rule;  and 

•  A  description  of  any  significant 
alternatives  to  the  proposed  rule  that 
accomplish  the  objectives  of  the 
proposal  and  that  may  minimize  any 
significant  economic  impact  of  the 
proposed  rule  on  small  entities. 

Tne  Panel's  final  report  is  available  in 
the  docket.  In  summary,  the  Panel 
concluded  that  small  refiners  would 
likely  be  directly  affected  by  the 
proposed  program. 

In  addition,  the  Panel  concluded  that 
small  diesel  distributors  and  retailers 
also  would  likely  be  directly  affected  by 
the  fuel  program's  compliance 
requirements,  but  that  under  the 
approach  we  are  proposing  today  these 
requirements  would  pose  minimal 
burden.  Therefore,  the  Panel  did  not 
reconunend  any  regulatory  relief  for  this 
group  of  small  businesses  under  the 
program  proposed  today. 

We  understand  that  the  proposed  low 
sulfur  standards  will  require  significant 
economic  investment  by  the  refining 
industry.  We  also  recognize  that 
refineries  owned  by  small  businesses 
could  experience  more  difficulty  in 
complying  with  the  proposed  standards 
on  time  because,  as  a  group,  they  have 
less  ability  to  raise  capital  necessary  for 
desulfurization  investments,  face 
proportionately  higher  costs  due  to 
economies  of  scale,  and  may  be  less 
successful  in  competing  for  limited 
construction  and  engineering  resources. 
Some  of  the  small  refiners  with  whom 


we  and  the  Panel  met  indicated  their 
belief  that,  because  of  the  extreme  level 
of  economic  hardship  their  businesses 
would  face  in  meeting  the  new 
standards,  their  businesses  might  close 
without  additional  time  to  comply  or 
certain  flexibility  alternatives  The 
Panel  recommended  that  EPA  seek 
comment  on  various  flexibilities  that 
potentially  could  alleviate  the  burden 
on  small  refiners. 

Upon  evaluating  the  potential  impacts 
of  our  proposed  diesel  sulfur 
requirements  on  small  refiners  and 
careful  review  of  the  Panel's 
recommendations,  we  are  seeking 
comment  on  three  approaches  that 
could  provide  flexibility  for  small 
refiners.  We  believe  that  these 
approaches  could  provide  meaningful 
flexibility  for  small  refiners  in  meeting 
the  proposed  standards,  although  we  do 
have  concerns  that  certain  approaches, 
to  varying  extents,  may  compromise  the 
environmental  benefits  of  the  program 
(as  discussed  below),  while  still 
ensuring  that  the  vast  majority  of  the 
program  is  implemented  as 
expeditiously  as  practical  in  order  to 
achieve  the  air  quality  benefits  sooner. 
Therefore,  we  invite  comment  on  the 
appropriateness  of  any  or  all  of  these 
approaches  in  light  of  the 
environmental  goals,  the  relative 
usefulness  in  allowing  additional  time 
and  flexibility  for  small  refiners  to 
comply  with  the  proposed  low  sulfur 
targets,  and  information  and  ideas  on 
appropriate  implementation 
mechanisms.  These  approaches  are 
summarized  in  subsection  1  below. 

Elsewhere,  in  section  VI,  we  seek 
comment  on  various  alternatives  for 
phasing  in  the  fuel  program.  Some  small 
refiners  have  commented  that  some 
form  of  a  phase-in  approach  could 
potentially  mitigate  the  hardship  they 
would  experience  under  the  proposed 
fuel  standards.  (See  the  discussion  in    ' 
section  VI  for  a  discussion  of  the 
potential  impacts  of  a  phase-in 
approach  on  entities  in  the  distribution 
system). 

In  addition  to  considering  the 
following  flexibility  approaches  for 
small  refiners,  we  are  interested  in 
exploring  appropriate  flexibility  options 
for  farmer  cooperatives.  There  are 
currently  four  refiner  co-ops.  yet  only 
one  meets  SBA's  definition  of  a  small 
business.  The  farmer  cooperatives  have 
expressed  concern  that  they  have  the 
same  difficulty  as  small  refiners  in 
obtaining  access  to  capital  for 
desulfurization  investments.  Farmers 
are  both  the  customer  and  the  member 
owner  of  their  cooperatives.  Because 
cooperatives  do  not  have  an  investor/ 
stockholder  form  of  ownership,  they  are 


35536 


Federal  Register/ Vol.  65,  No.  107 /Friday.  June  2,  2000 / Proposed  Rules 


not  able  to  access  equity  markets  that 
provide  capital  to  larger  refiners.  The 
added  costs  of  financing  projects 
through  traditional  loans  is  eventually 
borne  by  farmers.  The  refiner  co-ops 
have  also  expressed  concern  that  the 
highway  diesel  sulfur  program  could 
result  in  higher  fuel  prices  for  farmers, 
and  could  potentially  reduce  refining 
capacity  and  diesel  fuel  supply  in  rural 
America.  To  help  address  these 
concerns,  we  are  requesting  comment 
on  the  following  flexibility  approaches 
for  farmer  cooperatives  as  well.  We  also 
seek  comment  on  other  appropriate 
flexibility  approaches  for  farmer 
cooperatives  that  may  have  merit. 

1.  Allow  Small  Refiners  to  Continue 
Selling  500  ppm  Highway  Diesel 

First,  we  are  .seeking  comment  on  an 
option  for  small  refiner  flexibility  that 
would  allow  small  refiners  to  continue 
selling  their  current  500  ppm  highway 
diesel.  provided  there  are  adequate 
safeguards  to  prevent  contamination 
and  misfueling.  This  option  would 
effectively  delay  the  ultra-low  sulfur 
compliance  date  for  small  refiners,  and 
allow  them  to  continue  selling  their 
current  fuel  to  the  highway  diesel 
market.  Under  this  approach,  retailers 
would  not  have  an  availability 
requirement:  rather,  retailers  would  be 
free  to  choose  to  sell  only  500  ppm  fuel 
(from  small  refiners),  onlv  ultra-low 
sulfur  fuel,  or  both. 

During  the  Panel  process,  small 
refiners  expressed  var\ing  views  on  this 
flexibility  approach  At  least  one  small 
refiner  supported  this  option,  while 
others  expressed  the  concern  that  they 
would  not  be  able  to  find  markt?ls  for 
the  500  ppm  fuel  on<:(?  large?  refiners 
begin  producing  exclusively  ultra-low 
sulfur  highway  diesel  {if  .  as  soon  as 
the  rule  were  implemented).  Those 
small  refiners  doubtful  of  continued  500 
p'pm  markets  think  it  is  unlikely  that 
retailers  would  either  c:ontinue  to  sell 
only  500  ppm  diesel  instead  of  ultra-low 
sulfur,  or  that  retailers  would  make  the 
investments  to  market  both  grades. 
Their  key  assumption  is  that  there 
would  be  no  pric»?  differential  between 
the  ultra-low  sulfur  fuel  and  the  500 
ppm  fut;!  and.  thus,  no  incentiv*-  for 
marketers  to  want  the  "old"  fuel   Small 
refiners  noted  that,  although  ultra-low 
sulfur  fuel  would  be  more  costly  to 
produce  than  the  current  grade, 
vertically  integrated  refiners  with 
control  over  the  marketing  of  their 
refinery  products  would  have  incentnes 
to  price  below  cost  in  order  to  elimin.itc 
the  pottmtial  for  ni(  he  markets  that 
would  be  of  valuf!  to  any  small  refiners 
seeking  tp  avail  themselves  of  this 
flexibility  option.  Snird!  diesel 


distributors  and  retailers  commented 
that  marketers  also  don't  anticipate  a 
price  differential,  but  acknowledged 
that  a  market  for  small  refiner's  500 
ppm  likely  would  last  as  long  as  there 
were  a  price  differential.  Nevertheless, 
most  small  refiners  with  whom  we  and 
the  Panel  met  strongly  supported  this 
option,  largely  because  it  potentially 
could  benefit  at  least  a  few  small 
refiners.  At  the  same  time,  they  believed 
it  should  not  be  the  only  flexibility 
option  provided  for  small  refiners.  We 
believe  that  seeking  public  comment  on 
this  option  will  give  all  small  refiners  an 
opportunity  to  continue  exploring  the 
extent  of  potential  markets  for  the  500 
ppm  fuel,  and  thus,  the  potential 
viability  of  this  flexibility  option. 
We  also  request  comment  on  an 
appropriate  duration  for  this  option.  We 
seek  comment  on  the  need  for.  and 
appropriateness  of.  an  unlimited 
exemption,  as  well  as  whether  such  an 
exemption  should  be  limited  to  a 
spet:ific  timeframe  {e.g..  two  years,  ten 
years,  etc.).  We  note  that  by  limiting  this 
flexibility  to  two  years,  for  example, 
during  which  time  the  new  vehicle  fleet 
would  still  be  relatively  small,  the 
potential  for  misfueling  would  be 
minimized.  We  also  question  how  long 
this  flexibility  option  may  remain 
viable,  since  many  small  refiners 
c;ommented  during  the  Panel  process 
that  they  do  not  expect  markets  for  the 
500  ppm  fuel  to  remain  after  larger 
refiners  begin  producing  exclusively 
ultra-low  sulfur  fuel.  Nevertheless,  we 
request  comment  on  the  need  for,  and 
potential  impacts  of,  a  longer 
exemption.  A  longer  duration  for  this 
flexibility  option  would  give 
participating  refiners  more  time  to 
stagger  their  diesel  desulfurization 
iny(;stments.  The  number  of  vehicles 
potentially  affected  by  misfueling  or 
contamination  would  still  be  fairly 
limited  under  this  approach,  since  small 
refiners  produce  only  approximately 
tour  percent  of  all  the  highway  diesel 
fuel  produced  in  the  U.S.  Mcirecjver,  the 
potential  for  misfueling  would  be 
further  limited  because  most  small 
refiners  distribute  highway  diesel  in  a 
fairly  local  area.  (Some  small  refiners, 
however,  distribute  a  portion  of  their 
diesel  fuel  outside  their  local  area  via 
pipeline  or  barge  .See  further  discussion 
below  about  the  potential  need  to 
prohibit  pipeline/barge  shipments  of 
500  ppm  highway  diesel  under  this 
opti(m)  An  unlimited  exemption  would 
allow  the  markf^t  to  determine  the 
duration  of  flexibility  provided  to  small 
refiners.  There  would  be  diminishing 
returns  to  small  refiners  from  such  an 
optirm  over  time,  as  a  growing  portion 


of  the  vehicle  miles  traveled  would  be 
from  vehicles  with  emission  control 
devices  requiring  ultra-low  sulfur,  and 
so  small  refiners  would  eventually 
switch  over  to  producing  low  sulfur 
highway  diesel  fuel. 

To  ensure  that  this  flexibility  option 
would  not  compromise  the  expected 
environmental  benefits  of  today's 
proposal,  there  would  have  to  be  certain 
safeguards  with  refiners  as  well  as 
downstream  parties  to  prevent 
contamination  of  the  ultra-low  sulfur 
fuel,  and  to  prevent  misfueling  of  new 
vehicles.  We  seek  comment  on  how  best 
to  prevent  misfueling  and 
contamination  of  the  ultra-low  sulfur 
fuel  under  this  approach  for  small 
refiner  flexibility.  Specifically,  we 
request  comment  on  the  following 
measures  to  prevent  misfueling  and 
contamination; 

•  Small  refiners  could  make  an  initial 
demonstration  to  EPA  of  how  they 
would  ensure  the  fuel  remains 
segregated  through  the  distribution 
system  to  its  end  use. 

•  Small  refiners  could  be  prohibited 
from  distributing  500  ppm  highway 
diesel  via  pipeline  or  barge.  As  the  fuel 
is  piped  or  barged  to  locations  further 
from  the  refinery,  it  would  likely 
become  more  difficult  to  ensure  proper 
segregation  and  labeling.  We  have 
learned  through  the  Panel  process  that 
most  small  refiners  distribute  highway 
diesel  in  a  fairly  local  area:  it  appears 
that  only  a  few  small  refiners  distribute 
highway  diesel  via  pipeline  or  barge.  All 
small  refiners  (even  those  that  distribute 
highway  diesel  via  pipeline  or  barge) 
also  distribute  fuel  to  the  local  area, 
which  should  provide  adequate 
potential  markets  for  the  500  ppm  fuel. 
This  provision  may  be  less  necessary  in 
the  context  of  a  broader  program,  such 
as  the  approaches  discussed  in  section 
VI.A. 

•  There  could  be  some  general 
requirements  on  any  entities  carry'ing 
the  fuel  downstream  of  the  refiner,  such 
as  a  condition  to  keep  the  fuel 
segregated  and  maintain  records  (e.g.. 
product  transfer  documents). 

•  Retailers  who  choose  to  sell  the  500 
ppm  fuel  could  be  required  to  label 
pumps,  clearly  indicating  that  the  fuel 
is  higher  sulfur  and  should  not  be  u.sed 
in  new  (e.^..  2007  model  year  or  later) 
diesel  vehicles. 

We  also  seek  comment  on  how  to  best 
prevent  small  refiners  from  increasing 
the  refinery's  production  capacity 
(selling  500  ppm  highway  diesel  under 
such  a  program)  without  also  increasing 
the  refinery's  desulfurization  capacity. 
Specifically,  we  request  comment  on 
whether  it  would  be  appropriate  and 
necessary  to  limit  the  volume  of  500 
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ppm  highway  fuel  produced  by  a 
refinery  owned  by  a  small  refiner  to  the 
lesser  of:  (1)  105  percent  of  the  highway 
volume  it  produced  on  average  in  1998 
and  1999;  or  (2)  the  volume  of  highway 
diesel  fuel  produced  from  crude  oil  on 
average  in  the  calendar  year.  Such  limits 
to  a  small  refiner's  500  ppm  production 
expansion  could  also  serve  to  limit  the 
potential  for  fuel  shortages  of  the  "new  " 
fuel  in  local  areas  where  small  refiners 
have  or  will  gain  significant  market 
share  as  a  result  being  allowed  to 
continue  producing  and  selling  500 
ppm  highway  diesel  fuel.  This  issue  is 
discussed  further  below. 

We  believe  that  safegucirds  such  as 
these  would  add  minimal  burden  on 
small  refiners  or  any  party  choosing  to 
distribute  or  sell  small  refiner  highway 
diesel.  but  would  be  critical  to 
preventing  misfueling  and  potential 
damage  to  new  vehicles — and  thus 
critical  to  preserving  the  environmental 
benefits  of  the  program.  These  types  of 
safeguards  are  typical  of  EPA  fuel 
programs  where  more  than  one  fuel  is 
introduced  into  commerce. 

We  also  would  need  to  ensure  that 
this  type  of  flexibility  would  not  result 
in  lack  of  availability  of  low  sulfur 
highway  diesel  in  markets  served 
primarily  by  small  refiners.  We  seek 
comment  on  whether  there  is  a  potential 
for  lack  of  availability  of  the  low  sulfur 
fuel  under  this  approach  and.  if  so.  how- 
to  prevent  this. 

Finally,  we  seek  comment  on  the 
appropriate  definition  of  a  small  refiner 
under  such  a  program.  If  such  a 
flexibility  option  is  promulgated  under 
the  final  rule.  EPA  would  envision 
considering  a  refiner  as  a  small  refiner 
if  both  of  the  following  criteria  are  met: 

•  No  more  than  1500  employees 
corporate-wide,  based  on  the  average 
number  of  employees  for  all  pay  periods 
from  January  1.  1999  to  January  1.  2000. 

•  A  corporate  crude  capacity  less 
th^i  or  equal  to  155,000  barrels  per 
calendar  day  (bpcd)  for  1999. 

In  determining  the  total  number  of 
employees  and  crude  capacity,  a  refiner 
would  include  the  employees  and  crude 
capacity  of  any  subsidiary  companies, 
any  parent  company  and  subsidiaries  of 
the  parent  company,  and  any  joint 
venture  partners.  This  definition  of 
small  refiner  mirrors  the  one  recently 
promulgated  under  the  Tier  2/gasoline 
sulfur  program,  except  that  the  time 
period  used  to  determine  the  employee 
number  and  crude  capacity  criteria  has 
been  updated  to  reflect  the  most  recent 
calendar  year.  This  is  consistent  with 
the  Small  Business  Administration's 
regulations,  which  specify  that,  where 
the  number  of  employees  is  used  as  a 
size  standard,  the  size  determination  is 


based  on  the  average  number  of 
employees  for  all  pay  periods  during  the 
preceding  12  months  (13  CFR  121.106). 
However,  because  the  gasoline  sulfur 
standards  and  the  proposed  diesel 
sulfur  standards  would  impact  small 
refiners  in  relatively  the  same 
timeframes,  we  believe  it  is  reasonable 
to  consider  any  small  refiner  approved 
by  EPA  as  meeting  the  small  refiner 
definition  under  the  gasoline  sulfur 
program  (40  CFR  80.235)  as  a  small 
refiner  under  the  highway  diesel  sulfur 
rule  as  well.  We  request  comment  on 
this  provision. 

2 .  Temporary  Waivers  Based  on  Extreme 
Hardship  Circumstances 

We  are  also  seeking  conunent  on  a 
case-by-case  approach  to  flexibility  that 
would  provide  a  process  for  all 
domestic  and  foreign  refiners,  including 
small  refiners,  to  seek  case-by-case 
approval  of  applications  for  temporan- 
waivers  to  the  diesel  sulfur  standards, 
based  on  a  demonstration  of  extreme 
hardship  circumstances.  Small  refiners 
have  expressed  their  belief  that  there 
may  be  no  "one  size  fits  all"  approach 
to  flexibility — given  the  wide  variety  of 
refinery  circumstances  and 
configurations.  Although  this  option 
was  first  raised  in  the  context  of  small 
refiner  flexibility  during  the  Panel 
process,  we  believe  that  it  could  be 
extended  to  any  qualif\'ing  refiner 
meeting  the  criteria  described  below. 
We  recognize  that  there  may  be  case-by- 
case  flexibilities  that  are  feasible, 
environmentally  neutral,  and  warranted 
to  meet  the  unique  needs  of  an 
individual  refiner,  but  that,  if  applied 
across  the  board,  might  jeopardize  the 
environmental  benefits  of  the  program. 
This  provision  would  further  our  overall 
environmental  goals  of  achieving  low 
sulfur  highway  diesel  fuel  as  soon  as 
possible.  By  providing  short-term  relief 
to  those  refiners  that  need  additional 
time  because  they  face  hardship 
circumstances,  we  can  adopt  a  program 
that  reduces  diesel  sulfur  beginning  in 
2006  for  the  majority  of  the  industry 
that  can  comply  by  then.  We  envision 
that  this  option  would  be  modeled  after 
a  similar  provision  in  the  recently- 
promulgated  gasoline  sulfur  program. 
This  case-by-case  provision  could  be  in 
addition  to  or  in  place  of  the  small 
refiner  option  discussed  above. 

We  understand  that  the  ultra-low 
sulfur  standards  for  highway  diesel  fuel 
will  require  significant  economic 
investments  by  the  refining  industry. 
We  recognize  that  refineries  owned  by 
small  businesses  could  experience  more 
difficulty  in  complying  with  the 
standards  on  time  because,  as  a  group, 
they  have  less  ability  to  raise  capital 


necessary  for  desulfurization 
investments,  face  proportionately  higher 
costs  due  to  economies  of  scale,  and 
may  be  less  successful  in  competing  for 
limited  construction  and  engineering 
resources.  However,  because  the 
refining  industry  encompasses  a  wide 
variety  of  individual  circumstances,  it  is 
possible  that  other  refiners  also  may 
face  particular  difficulty  in  complying 
with  the  proposed  sulfur  standards  on 
time.  For  example,  as  discussed  above 
the  farmer  cooperatives  have  expressed 
concern  that  they  would  face 
considerable  difficulty  in  obtaining 
access  to  capital  for  desulfurization 
investments.  Because  farmer 
cooperatives  do  not  have  an  investor/ 
stockholder  form  of  ownership,  they  are 
not  able  to  access  equity  markets  that 
provide  capital  to  larger  refiners:  thus, 
the  added  costs  of  financing  projects 
through  traditional  loans  is  eventually 
borne  by  farmers. This  option  would 
allow  any  refiner  to  request  additional 
flexibility  based  on  a  showing  of 
unusual  circumstances  that  result  in 
extreme  hardship  and  significantly 
affect  the  refiner's  ability  to  comply  by 
the  applicable  date,  despite  its  best 
efforts.  However,  we  would  not  intend 
for  this  waiver  provision  to  encourage 
refiners  to  delay  planning  and 
investments  they  would  otherwise  make 
in  anticipation  of  receiving  relief  from 
the  applicable  requirements. 

An  example  of  case-by-case  flexibility 
under  this  approach  might  be  to  allow 
a  refiner  to  continue  selling  500  ppm 
highway  diesel  fuel  for  an  extended 
time  period,  so  long  as  that  fuel  were 
properly  segregated  and  labeled  at 
pump  stands  (see  the  discussion  of 
possible  compliance  measures  in 
section  E.l.  above). 

To  further  preserve  the  environmental 
benefits  of  the  program,  recognizing  the 
constraints  it  places  on  any  flexibility, 
we  currently  belie\e  that  it  would  be 
necessary  to  segregate  the  fuel  pool  for 
any  highway  diesel  fuel  sold  under  an 
approved  hardship  waiver. 
Consequently,  any  additional 
compliance  flexibilities  would  carry 
with  them  certain  safeguards  for 
preventing  contamination  and 
misfueling.  We  welcome  comment  on 
these  compliance  measures  and  any 
other  alternatives.  These  provisions 
would  be  analogous  to  those  discussed 
above  under  section  E.l.  Further,  as  part 
of  such  a  flexibility,  we  would  need  to 
ensure  that  there  was  not  a  significant 
potential  for  lack  of  availability  of  the 
low  sulfur  fuel  for  those  refiners  that  are 
the  primary  supplier  of  highway  diesel 
fuel  in  a  given  area  (as  discussed  in 
section  E.l  above).  We  seek  comment  on 
whether  there  is  a  significant  potential 
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for  lack  of  availability  of  the  low  sulfur 
fuel  under  this  approach  and,  if  st),  how 
to  prevent  this  situation. 

During  the  Panel  process,  several 
small  refiners  that  produce  both 
gasoline  and  highway  dies'd  expressed 
concern  about  the  difficulty  in  obtaining 
financing  for  the  significant  capital  costs 
of  desulfurizing  both  these  fiiels  in 
relatively  the  same  timeframes.  Similar 
concerns  have  been  expressed  by  farmer 
cooperatives  and  other  refiners.  Small 
refiners  suggested  that  they  might  be 
able  to  desulfurize  highway  diesel  fuel 
under  the  schedule  proposed  today,  if 
additional  flexibility  could  be  provided 
in  meeting  the  gasoline  sulfur  standards, 
which  would  allow  them  to  stagger  their 
investments.  We  estimate  that 
approximately  nine  small  refiners 
(owning  1 1  refineries)  would  be  subject 
to  both  the  gasoline  and  highway  diesf?! 
sulfur  standards.  As  another  example  of 
case-by-case  flexibility  under  the 
hardship  approach,  we  request 
comment  on  whether  and  to  what  extent 
we  should  consider  additional 
flexibilities  in  meeting  the  gasoline 
sulfur  standards,  for  those  refiners  that 
produce  both  gasoline  and  highway 
diesel  fuel,  and  meet  the  highway  diesel 
fuel  standards  on  time.  For  example,  we 
invite  comment  on  whether  it  would  be 
nec:essary  and  appropriate  to  take  into 
consideratitm  compliance  with  the 
diesel  sulfur  rule  as  part  of  a  small 
refiner's  application  demonstrating 
significant  economic  hardship  under  the 
gasoline  sulfur  program's  small  refiner 
hardship  extension  provision  (40  CFR 
80.260).  In  evaluating  applications  for 
any  castvby-case  consideration  of 
additional  flexibility  under  the  gasoline 
sulfur  program,  we  would  fully  consider 
the  environmental  consequences  of  such 
an  approach.  For  example,  we  would 
consider  such  factors  as  the  relative 
volumes  of  gasoline  and  highway  diesel 
fuel  produced  by  the  refiner,  where 
these  fuels  are  sold,  and  the  projecited 
emission  impacts  of  vehicles  using  the 
refiner's  gasoline  and  diesel  fuels.  If  we 
were  to  consider  such  a  case-by-case 
approach  to  compliance  under  the 
gasoline  and  diesel  sulfur  programs,  we 
believe  the  ga.soline  sulfur  program 
requirements  may  have  to  be  changed  to 
allow  for  the  consideration  of 
appropriate  criteria  related  to 
compliance  with  the  highway  diesel 
sulfur  rule.  We  seek  comment  on  how 
such  an  approach  could  be 
accommodated  under  the  gasoline 
sulfur  program  and  the  environmental 
implications  of  this  approach.  We  also 
seek  comment  on  the  criteria  that 
should  be  considered  in  granting 


gasoline  hardship  relief  based  on  early 
diesel  compliance. 

Small  refiners  have  recommended 
that  the  Agency  could  provide  some 
flexibility  by  granting  the  hardship 
extension  on  an  automatic,  rather  than 
case  by  case  basis,  if  they  agree  to  meet 
the  highway  diesel  sulfur  standards  at 
the  same  time  as  the  national  program. 
They  commented  that  this  approach 
would  provide  more  certainty  for  their 
planning  purposes  in  determining  how 
to  comply  with  the  requirements  of  both 
programs.  The  gasoline  sulfur  program 
provides  that  small  refiners  can  apply 
for  and  receive  an  extension  of  their 
interim  standards,  if  we  determine  that 
the  small  refiner  has  made  the  best 
efforts  possible  to  achieve  compliance 
with  the  national  standards  by  January 
1,  2008.  but  has  been  unsuccessful  for 
unanticipated  reasons  beyond  its 
control.  VVe  would  consider  granting  the 
hardship  extension  for  a  time  period  not 
to  extend  beyond  calendar  year  2009, 
based  on  several  factors,  including  the 
small  refiner's  compliance  plan  and 
demonstrati(m  of  progress  toward 
producing  gasoline  meeting  the  national 
sulfur  standards  bv  the  end  of  2009. 
(See  40  CFR  80.255  and  80  260).  VVe 
have  {.oncerns  about  making  the  small 
refiner  gasoline  hardship  extension 
"automatic  ",  as  this  approach  could 
undermine  some  of  the  environmental 
benefits  of  the  Tier  2'gasoline  sulfur 
program,  and  is  not  consistent  with  the 
purpose  of  the  hardship  extension.  We 
would  need  to  consider  the 
environmental  impacts  of  such  an 
extension,  bv  evaluating,  for  example, 
the  small  refiners'  relative  production  of 
highway  diesel  fuel  as  compared  to 
gasoline  and  the  air  quality  concerns  in 
the  locations  where  both  products  are 
sold.  We  believe  it  would  be  more 
environmentally  protective  to  make  this 
determination  on  a  case-by-case  basis. 
Nevertheless,  we  seek  comment  on  the 
approach  of  granting  a  small  refiner  an 
automatic  hardship  extension  under  the 
gasoline  sulfur  program  if  they 
demonstrate  that  they  will  comply  on 
time  with  the  national  program  for 
highway  diesel  fiiel.  We  also  seek 
comment  on  whether  this  approach 
should  be  applied  on  a  case-by-case, 
rather  than  automatic,  basis. 

As  another  example  of  case-by-case 
flexibility  under  this  approach,  we 
request  comment  on  whether  it  would 
be  appropriate,  as  part  of  a  review  of  a 
refiner's  application  for  hardship  relief 
under  the  diesel  sulfur  program,  to 
consider  granting  a  delay  of  diesel 
sulfur  standards  for  those  refiners  that 
agree  to  meet  the  gasoline  sulfur 
standards  under  a  schedule  more 
accelerated  than  that  required  under  the 


gasoline  sulfur  program.  Any 
consideration  of  such  delays  would 
require  full  consideration  of  the 
environmental  implications  of  such  a 
delay,  as  well  as  of  other  relevant 
factors. 

There  are  several  factors  we  would 
consider  in  evaluating  an  application  for 
a  hardship  waiver.  These  factors  could 
include  refinery  configuration,  severe 
economic  limitations,  and  other  factors 
that  prevent  compliance  in  the  lead  time 
provided.  Applications  for  a  waiver 
would  need  to  include  information  that 
would  allow  us  to  evaluate  all 
appropriate  factors.  We  would  consider 
the  total  crude  capacity  of  the  refinery 
and  its  parent  corporation,  whether  the 
refinery  configuration  or  operation  is 
unique  or  atypical,  how  much  of  a 
refinery's  diesel  is  produced  using  an 
FCC  unit,  its  hydrotreating  capacity 
relative  to  its  total  crude  capacity, 
highway  diesel  production  relative  to 
other  refinery  products,  and  other 
relevant  factors.  A  refiner  also  may  face 
severe  economic  limitations  that  result 
in  a  demonstrated  inability  to  raise  the 
capital  necessary  to  make 
desulfurization  investments  by  the 
compliance  date,  which  could  be  shown 
by  an  unfavorable  bond  rating, 
inadequate  resources  of  the  refiner  and 
its  parent  and/or  subsidiaries,  or  other 
relevant  factors.  Finally,  we  would 
consider  where  the  highway  diesel 
would  be  sold  in  evaluating  the 
environmenval  impacts  of  granting  a 
waiver.  We  seek  comment  on  these 
criteria  for  evaluating  a  refiner's 
hardship  application,  and  on  whether 
there  are  other  criteria  that  should  also 
be  considered. 

This  hardship  provision  would  be 
intended  to  address  unusual 
circumstances,  such  as  unique  and 
atypical  refinery  operations  or  a 
demonstrated  inability  to  raise  capital. 
These  kinds  of  circumstances  should  be 
apparent  soon  after  the  final  rule  is 
promulgated,  so  refiners  seeking 
additional  time  under  this  provision 
should  be  able  to  apply  for  relief  within 
a  relatively  short  timeframe  (e.g.,  nine 
months  to  one  year)  after  promulgation 
of  the  final  rule.  VVe  request  comment 
on  an  appropriate  timeframe  for  refiners 
to  submit  hardship  applications  to  EPA. 
A  refiner  seeking  a  waiver  would  need 
to  show  that  unusual  circumstances 
exist  that  impose  extreme  hardship  and 
significantly  affect  its  ability  to  meet  the 
standards  on  time,  and  that  it  has  made 
best  efforts  to  comply  with  the 
standards.  Applicants  for  a  hardship 
waiver  also  would  need  to  submit  a  plan 
demonstrating  how  the  standards  would 
be  achieved  as  expeditiously  as 
possible.  The  plan  would  need  to 
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include  a  timetable  for  obtaining  the 
necessary  capital,  contracting  for 
engineering  and  construction  resources, 
and  obtaining  permits.  We  request 
comment  on  the  information  that  should 
be  contained  in  a  hardship  application, 
as  well  as  the  demonstrations  that 
refiners  should  be  required  to  make  in 
such  applications.  Once  all  applications 
are  received,  we  would  consider  the 
appropriate  process  to  follow  in 
reviewing  and  acting  on  applications, 
including  whether  to  conduct  a  notice 
and  comment  decision-making  process. 
We  would  review  and  act  on 
applications,  and.  if  a  waiver  were 
granted,  would  specify  a  time  period  for 
the  waiver. 

During  the  SBREFA  Panel  process, 
small  refiners  commented  that  they 
need  certainty  as  to  their  regulatory 
requirements,  and  any  flexibilities,  well 
in  advance  of  compliance  dates  so  that 
they  can  seek  financing.  Therefore,  we 
also  seek  comment  on  how  such  a 
hardship  provision  could  be 
administered  in  a  manner  that  provides 
the  most  certainty  to  small  refiners  as  to 
any  potential  hardship  relief,  well  in 
advance  of  the  compliance  deadline. 
Specifically,  we  request  comment  on  an 
appropriate  timeframe  within  which  the 
Agency  should  respond  to  hardship 
applications  (for  example,  one  year  from 
the  date  of  receipt). 

Because  of  the  significant 
environmental  benefits  of  lowering 
sulfur  in  highway  diesel  fuel,  we  would 
administer  any  hardship  provision  in  a 
manner  that  continues  to  ensure  the 
environmental  benefits  of  the 
regulation.  To  limit  the  potential 
environmental  impact  of  this  hardship 
provision,  we  would  reser\'e  the 
discretion  to  deny  applications  where 
we  find  that  granting  a  waiver  would 
result  in  an  unacceptable  environmental 
impact.  While  any  hardship 
determination  would  be  made  on  a  case- 
by-case  basis,  we  would  not  anticipate 
granting  waivers  that  apply  to  more  than 
a  minimal  amount  of  the  total  national 
pool  of  highway  diesel  fuel,  or  to  more 
than  a  minimal  percentage  of  the 
highway  diesel  supply  in  an  area  with 
significant  air  quality  problems.  The 
level  of  this  minimal  amount  of  fuel 
would  be  considered  in  light  of  any 
additional  flexibility  options  provided 
for  refiners  and  would  be  established  in 
a  way  that  maintains  the  environmental 
goals  of  the  program. 

As  a  condition  of  any  waiver  granted, 
we  would  likely  impose  other 
reasonable  requirements,  such  as  anti- 
backsliding  requirements  to  ensure  no 
deterioration  in  the  sulfur  level  of 
highway  diesel  fuel  produced,  or 
limitations  on  the  volume  of  highway 


diesel  fuel  produced  under  the  waiver 
(e.g.,  at  or  near  current  production 
levels).  This  latter  measure  would 
prevent  refiners  firom  increasing  the 
refinery's  production  capacity  without 
also  increasing  the  desulfurization 
capacity.  Specifically,  we  would  limit 
the  volume  of  highway  diesel  produced 
by  a  refinery  covered  by  a  hardship 
waiver  to  the  lesser  of:  (1)  105  percent 
of  the  highway  volume  it  produced  on 
average  in  1998  and  1999;  or  (2)  the 
volume  of  highway  diesel  fuel  produced 
from  crude  oil  on  average  in  the 
calendar  year.  We  request  comment  on 
the  need  for  such  a  hardship  provision 
and  how  it  should  be  structured. 

3.  50  ppm  Sulfur  Cap  for  Small  Refiners 

In  section  IV.B,  we  fully  discuss  the 
basis  for  the  15  ppm  sulfur  standard 
proposed,  based  on  the  needs  of  diesel 
engine  technology  and  on  the  criteria 
mandated  by  the  Clean  Air  Act,  and  we 
seek  comment  on  this  level.  In  section 
III.F,  we  also  discuss  the  level  of 
sensitivity  these  new  emission  control 
technologies  have  to  sulfur  in  the  fuel, 
and  potential  consequences  of  the 
vehicles  using  fuel  with  a  sulfur  content 
higher  than  that  proposed. 

During  the  Panel  process,  small 
refiners  expressed  strong  concern  about 
their  ability  to  meet  a  sulfur  standard  in 
the  5  to  40  ppm  range  discussed. 
Several  small  refiners  have  commented 
that  capital,  operating,  and  maintenance 
costs  of  meeting  a  50  ppm  cap  are 
significantly  less  than  the  costs  of 
meeting  more  stringent  standards. 
Because  small  refiners  produce 
relatively  smaller  volumes,  their  capital 
(and  other  fixed)  costs  per  barrel 
produced  are  significantly  higher  than 
their  larger  competitors.  They  also 
cannot  take  advantage  of  the  significant 
economies  of  scale  that  exist  in  the 
refining  industry  and  may  be  less 
successful  in  competing  for  limited 
construction  and  engineering  resources. 
Small  refiners  have  suggested  that  a  50 
ppm  may  afford  them  the  flexibility  to 
purchase  sufficient  blendstocks  on  the 
market  to  blend  with  their  production 
and  still  comply  with  a  50  ppm  cap. 
However,  at  the  proposed  15  ppm 
standard  this  flexibility  may  no  longer 
exist.  Nevertheless,  they  are  still 
interested  in  the  Agency  considering  a 
cap  for  small  refiners  of  50  ppm. 
Therefore,  we  request  comment  on  a  50 
ppm  cap  for  small  refiners,  and  on  any 
underlying  data  and  analyses  that 
would  be  relevant  to  a  decision  in  the 
final  rule  on  whether  to  incorporate  a  50 
ppm  cap  for  small  refiners.  For  this 
approach  to  work,  to  keep  from 
damaging  the  vehicle  exhaust  emission 
control  technologies  and  also  maintain 


their  effectiveness  (as  discussed  in 
section  III.F.),  small  refiner's  fuel  would 
somehow  have  to  be  blended 
downstream  of  the  refinery  to  15  ppm 
(i.e.,  in  the  distribution  system). 
However,  we  question  whether  small 
refiners'  50  ppm  fuel  could  simply  be 
"blended  away"  with  ultra-low  sulfur 
fuel  in  the  distribution  system  (i.e..  after 
the  fuel  leaves  the  refiner's  control). 
Information  submitted  by  small  refiners 
indicates  that  most  sell  highway  diesel 
fuel  directly  via  the  refinery  rack,  for 
distribution  to  local  truck  stops,  service 
stations,  and  fleet  customers.  Only  a  few 
small  refiners  distribute  highway  diesel 
via  pipelines.  Therefore,  small  refiners' 
highway  diesel  fuel  indeed  would  go 
directly  into  vehicles,  and  commonly 
would  not  be  "blended  "  to  a  significant 
extent  with  other  refiners'  fuel  within 
the  distribution  system  (i.e.. 
downstream  of  the  refinery). 
Nevertheless,  we  believe  it  is 
appropriate  to  seek  comment  on  this 
approach,  and  welcome  any  data  and 
analyses  that  would  influence  a  final 
decision  about  this  approach. 

IX.  Standards  and  Fuel  for  Nonroad 
Diesel  Engines 

Although  today's  proposal  covers 
only  highway  diesel  engines  and 
highway  diesel  fuel,  our  potential  plans 
for  nonroad  diesel  engines — and 
especially  the  sulfur  content  of  nonroad 
diesel  fuel — are  clearly  related.  For 
example,  depending  on  whether  and 
how  nonroad  diesel  fuel  is  regulated, 
factors  including  the  costs,  leadtime, 
environmental  impacts,  and  impacts  on 
competitive  relationships  in  the 
marketplace  associated  with  today's 
proposed  program  could  be  affected.  We 
would  need  to  address  these  factors  in 
any  future  regulatory  action  on  nonroad 
diesel  fuel. 

Because  of  these  relationships, 
various  stakeholders  interested  in 
today's  proposal  have  asked  to  also 
know  the  potential  requirements  that 
could  apply  to  nonroad  diesel  fuel.  This 
section  summarizes  the  background  of 
this  issue  and  our  current  thinking 
about  future  regulation  of  nonroad 
diesel  engines  and  fuel. 

After  establishing  an  initial  set  of 
emission  standards  for  nonroad  diesel 
engines  in  1994,  EPA  proposed  in  1997, 
and  finalized  in  1998,  a  comprehensive 
program  of  emission  standards  for  most 
diesel  engines  designed  for  nonroad 
use.'"'  This  program  established 
NMHC-t-NOx  and  PM  standards  that  are 
phasing  in  over  the  199^2006  time 
frame,  with  engines  of  different 


'"'  See  the  final  rule.  63  FR  56908  Ortober  23. 
1998  for  mon>  about  the  histor>  of  theie  regulations. 
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horsepower  ranges  coming  into  the 
program  in  different  years.  At  the  same 
time,  we  set  long-term  ("Tier  3") 
NMHC+NOx  standards— but  not  PM 
standards — for  medium  and  high 
horsepower  engines,  to  begin  in  2006. 
Built  into  the  1998  final  rule  was  a  plan 
to  reassess  the  Tier  3  NMHC+N()\ 
standards  and  to  establish  PM  standards 
in  the  2001  time  frame.  The  1998  rule 
also  anticipated  an  EPA  reassessment  of 
the  Tier  2  NfMHC+NOx  standards  for  the 
smaller  engines  (less  than  50 
horsepower),  which  are  to  be  phased  in 
begiiming  in  2004. 

EPA  did  not  include  nonroad  diesel 
fuel  in  the  diesel  fuel  sulfur  restrictions 
established  in  1993  for  highway  diesel 
fuel.  We  estimate  that  the  average  sulfur 
content  for  nonroad  diesel  fuel  is 
currently  around  3000  ppm.  as 
compared  to  the  cap  for  highway  diesel 
fuel  of  500  ppm. '"^ 

We  believe  that  any  specific  new 
requirements  for  nonroad  diesel  fuel  we 
might  propose  would  need  to  be 
carefully  considered  in  the  context  of  a 
proposal  for  further  nonroad  diesel 
engine  emission  standards.  This  is 
because  of  the  close  interrelationship 
between  fuels  and  engines — th»!  best 
emission  control  solutions  may  not 
come  through  either  fuel  changes  or 
engine  improvements  alone,  but 
perhaps  through  an  appropriate  balancp 
between  the  two.  This  is  especially 
significant  to  the  extent  that 
manufacturers  would  need  to  address 
potential  challenges  related  to 
simultaneously  meeting  the  standards 
that  may  be  proposed  Thus  we  need  to 
address  issues  in  both  the  fuel  and 
engine  arenas  together. 

The  many  issues  connected  with  any 
rulemaking  for  nonroad  engines  and 
fuel  warrant  serious  attention,  and  we 
believe  it  would  be  premature  toddy  for 
us  to  attempt  to  propose  resolutions  to 
them.  We  plan  to  initiate  action  in  the 
future  to  formulate  thoughtful  proposals 
covering  both  nonroad  diesel  fuel  and 
engines 

X.  Public  Participation 

Publication  of  this  document  opens  a 
formal  comment  period  on  this 
proposal.  You  may  submit  comments 
during  the  period  indicated  under  DATES 
above.  We  encourage  everyone  who  has 
an  interest  in  the  program  described  in 
this  preamble  and  the  associated 
rulemaking  documents  to  offer  comment 
on  all  aspects  of  the  action.  Throughout 
this  proposal  you  will  find  requests  for 
specific  comment  on  various  topics. 


'"'Information  tnmi  rt»(  I'lil  iiiiliniiiil  fin-l  sllrvpv^ 
by  iHp  National  Inslilutp  for  I'ctrnli'iiiii  'iiiii  Imutuv 
KHseari.h  (NII'EK)  and  tlu-  MIuuki'  ot  .^ulmuolnln 
Manufai  tiirprs 


We  consider  and  respond  in  the  final 
rule  to  every  comment  we  receive  before 
the  end  of  the  comment  period.  We  give 
equal  weight  to  all  comments  regardless 
of  whether  they  are  submitted  on  paper, 
electronically,  or  in  person  at  a  public 
hearing.  The  most  useful  comments  are 
generally  those  supported  by 
appropriate  and  detailed  rationales, 
data,  and  analyses.  We  also  encourage 
commenters  who  disagree  with  the 
proposed  program  to  suggest  and 
analyze  alternate  approaches  to  meeting 
the  air  quality  goals  of  this  proposed 
program. 

We  have  previously  received  many 
comments  from  a  range  of  interested 
parties  on  our  ANPRM  and  as  part  of  the 
our  outreach  to  small  entities  (see 
section  XI.B).  These  comments  are 
found  in  the  docket,  and  information 
gathered  from  them  is  reflected  in  the 
proposal. 

A  Subwitting  Written  and  E-mail 
Comments 

If  you  would  like  to  submit  comments 
in  writing,  please  send  them  to  the 
contact  listed  in  FOR  FURTHER 
INF0RMATK)N  CONTACT  above  on  or  before 
the  end  of  the  comment  period.  You  can 
send  your  comments  by  e-mail  to  the 
following  address:  diesel@epa.goy.  It  is 
usually  best  to  include  your  comments 
in  the  body  of  the  email  message  rather 
than  <»s  an  attachment 

{'ommenters  who  wish  to  submit 
proprietary  information  for 
consideration  should  clearly  separate 
such  information  from  other  comments. 
.Such  submissions  should  be  clearly 
labeled  as  "Confidential  Business 
Information"  and  be  sent  to  the  contact 
person  in  FOR  FURTHER  INFORMATION 
CONTACT  (not  to  the  public  docket).  This 
will  help  ensure  that  proprietan*- 
information  is  not  placed  in  the  public 
docket  If  a  commenter  wants  EPA  to 
use  a  submission  of  confidential 
information  as  part  of  the  basis  for  the 
final  rule,  then  a  nonconfidential 
version  of  the  document  that 
summarizes  the  key  data  or  information 
must  be  sent  to  the  contact  person  for 
inclusion  in  the  public  docket. 

We  will  disclose  information  covered 
by  a  claim  of  confidentiality  only  to  the 
extt^nt  allowed  by  the  procedures  set 
forth  in  40  CFR  part  2.  If  no  claim  of 
confidentiality  accompanies  a 
submission  when  we  receive  it,  we  will 
make  it  available  to  the  public  without 
further  notice  to  the  commenter. 

B  Public  Hearings 

We  will  hold  public  hearings  in  New 
York  City.  NY.  Chicago,  IL,  Atlanta,  GA, 
Los  Angeles,  CA,  and  Denver,  CO.  See 
ADDRESSES  near  the  beginning  of  this 


document  for  the  locations  of  the 
hearings.  If  you  would  like  to  present 
testimony  at  one  or  more  of  the  public 
hearings,  we  ask  that  you  notify'  the 
contact  person  listed  above  ten  days 
before  the  date  of  the  hearing  at  which 
you  plan  to  testify.  We  also  suggest  that 
you  bring  about  fifty  copies  of  the 
statement  or  material  to  be  presented  for 
the  EPA  panel  and  audience.  In 
addition,  it  is  helpful  if  the  contact 
person  receives  a  copy  of  the  testimony 
or  material  before  the  hearing.  An 
overhead  projector  and  a  carousel  slide 
projector  will  be  available. 

The  hearings  will  be  conducted 
informally,  and  technical  rules  of 
evidence  will  not  apply.  We  will, 
however,  prepare  a  written  transcript  of 
each  hearing.  The  official  record  of  the 
hearings  will  be  kept  open  until  the  end 
of  the  comment  period  to  allow 
submittal  of  supplementary  information. 
Each  hearing  will  begin  at  10:00  a.m. 
local  time.  In  general,  we  expect  to 
organize  the  hearings  in  a  panel  format, 
with  representatives  of  several  different 
perspectives  on  each  panel.  We  will 
reserve  the  last  part  of  each  hearing  for 
any  previously  unscheduled  testimony. 
There  will  be  a  sign-in  sheet,  and  we 
will  hear  the  testimony  of  anyone 
signed  in  by  6:30  p.m.  local  time. 

XI.  Administrative  Requirements 

A.  Administrative  Designation  and 
Regulatory  Analysis 

Under  Executive  Order  12866  (58  FR 
51735.  Oct.  4.  1993).  the  Agency  is 
required  to  determine  whether  this 
regulatory'  action  would  be  "significant" 
and  therefore  subject  to  review  by  the 
Office  of  Management  and  Budget 
(OMB)  and  the  requirements  of  the 
Executive  Order.  The  order  defines  a 
"significant  regulatory'  action"  as  any 
regulatory-  action  that  is  likely  to  result 
in  a  rule  that  may: 

•  Have  an  annual  effect  on  the 
economy  of  Si 00  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

•  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

•  Materially  alter  the  budgetary' 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or, 

•  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 


Pursuant  to  the  terms  of  Executive 
Order  12866,  EPA  has  determined  that 
this  proposal  is  a  "significant  regulatory 
action"  because  the  proposed  engine 
standards,  diesel  fuel  sulfur  standards, 
and  other  proposed  regulatory 
provisions,  if  implemented,  would  have 
an  annual  effect  on  the  economy  in 
excess  of  $100  million.  Accordingly,  a 
Draft  RIA  has  been  prepared  and  is 
available  in  the  docket  for  this 
rulemaking.  This  action  was  submitted 
to  the  OMB  for  review  as  required  by 
Executive  Order  12866.  Written 
comments  from  OMB  on  today's  action 
and  responses  from  EPA  to  OMB 
comments  are  in  the  public  docket  for 
this  rulemaking. 

B.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act,  5 
U.S.C.  601-612,  was  amended  by  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (SBREFA).  Public 
Law  104-121,  to  ensure  that  concerns 
regarding  small  entities  are  adequately 
considered  during  the  development  of 
new  regulations  that  affect  them.  In 
response  to  the  provisions  of  this 
statute,  EPA  has  identified  industries 
subject  to  this  proposed  rule  and  has 
provided  information  to,  and  received 
comment  from,  small  entities  and 
representatives  of  small  entities  in  these 
industries.  To  accompany  today's 
proposal,  an  Initial  Regulatory 
Flexibility  Analysis  (IRFA)  has  been 
prepared  by  the  Agency  to  evaluate  the 
economic  impacts  of  today's  proposal 
on  small  entities.""  The  key  elements  of 
the  IRFA  include: 

— The  number  of  affected  small  entities: 
— The  projected  reporting, 

recordkeeping,  and  other  compliance 
requirements  of  the  proposed  rule, 
including  the  classes  of  small  entities 
that  would  be  affected  and  the  type  of 
professional  skills  necessary  for 
preparation  of  the  report  or  record; 
— Other  federal  rules  that  may 

duplicate,  overlap,  or  conflict  with 
the  proposed  rule;  and, 
— Any  significant  alternatives  to  the 
proposed  rule  that  accomplish  the 
stated  objectives  of  applicable  statutes 
and  that  minimize  significant 
economic  impacts  of  the  proposed 
rule  on  small  entities. 
The  Agency  convened  a  Small 
Business  Advocacy  Review  Panel  (the 
Panel)  under  section  609(b)  of  the 
Regulatory  Flexibility  Act  as  added  by 
SBREFA.  The  purpose  of  the  Panel  was 
to  collect  the  advice  and 
recommendations  of  representatives  of 
small  entities  that  could  be  directly 


affected  by  today's  proposed  rule  and  to 
report  on  those  comments  and  the 
Panel's  findings  as  to  issues  related  to 
the  key  elements  of  the  IRFA  imder 
section  603  of  the  Regulatory  Flexibility 
Act.  The  report  of  the  Panel  has  been 
placed  in  the  rulemaking  record.^""  The 
IRFA  can  be  found  in  the  Draft  RIA 
associated  with  today's  proposal. 

The  contents  of  both  today's  proposal 
and  the  IRFA  reflect  the 
recommendations  in  the  Panel's  report. 
We  sunmiarize  our  outreach  to  small 
entities  and  our  responses  to  the 
recommendations  of  the  Panel  below. 
The  Agency  continues  to  be  interested 
in  the  potential  impacts  of  the  proposed 
rule  on  small  entities  and  welcomes 
additional  comments  during  the 
rulemaking  process  on  issues  related  to 
such  impacts. 

1.  Potentially  Affected  Small  Businesses 

Today's  proposed  program,  which 
would  establish  new  emission  standards 
for  heavy-duty  engines  and  new 
standards  for  the  sulfur  content  of 
highway  diesel  fuel,  would  directly 
affect  manufacturers  of  heavy-dut\' 
engines  and  petroleum  refiners  that 
produce  highway  diesel  fuel, 
respectively.  In  addition,  but  to  a  lesser 
extent,  the  program  would  directly 
affect  diesel  distributors  and  marketers. 

We  have  not  identified  any 
manufacturers  of  heavy-duty  engines 
that  meet  SBA's  definition  of  a  small 
business.  However,  we  have  identified 
several  petroleimi  refiners  that  produce 
highway  diesel  fuel  and  meet  the  SBA's 
definitions  for  a  small  business  for  the 
industry  category.  According  to  the 
SBA's  definition  of  a  small  business  for 
a  petroleum  refining  company  (Standard 
Industrial  Classification  (SIC)  2911),  a 
com.pany  must  have  1500  or  fewer 
employees  to  qualify  as  an  SBA  small 
business.  Of  the  approximately  158 
refineries  in  the  U.S.  today,  we  estimate 
that  approximately  22  refiners  (owning 
26  refineries)  have  1500  or  fewer 
employees  and  produce  highway  diesel 
fuel.  Two  of  these  refineries  are 
currently  shutdown,  but  have  indicated 
that  they  expect  to  reopen  this  year.  We 
estimate  that  these  22  small  refiners 
comprise  3.7  percent  of  nationwide 
crude  capacity  and  produce 
approximately  four  percent  of  highway 
diesel  fuel. 

EPA  also  has  identified  several 
thousand  businesses  in  the  diesel 
distribution  and  marketing  industry  that 
meet  SBA's  definitions  of  small 


'"'The  Initial  RFA  is  contained  in  Chapter  VII  of 
the  Draft  RIA. 


'"  Report  of  the  Small  Business  Advocacy 
Review  Panel  on  Control  of  Air  Pollution  from  New 
Motor  Vehicles:  Heavy-Duty  Engine  Standards  and 
Diesel  Fuel  Sulfur  Control  Requirements.  March  24, 
2000 


business.  More  information  about  these 
industries  is  contained  in  the  IRFA. 
Under  todays  proposal,  there  are  some, 
fairly  minimal,  regulatory  requirements 
on  these  parties  downstream  of  the 
refineries  related  to  segregating  the  low- 
sulfur  highway  diesel  fuel  throughout 
the  distribution  system.  However,  these 
proposed  compliance  provisions  for 
downstream  parties  are  fairly  consistent 
with  those  in  place  today  for  other  fuel 
programs,  including  the  current 
highway  diesel  fuel  program,  and  are 
not  expected  to  impose  significant  new 
burdens  on  small  entities. 

2.  Small  Business  Advocacy  Review 
Panel  and  the  Evaluation  of  Regulatory 
Alternatives 

The  Small  Business  Advocacy  Review 
Panel  was  convened  by  EPA  on 
November  12.  1999.  The  Panel  consisted 
of  representatives  of  the  Small  Business 
Administration  (SBA),  the  Office  of 
Management  and  Budget  (OMB)  and 
EPA.  During  the  development  of  todav's 
proposal,  EPA  and  the  Panel  were  in 
contact  with  representatives  from  the 
small  businesses  that  would  be  subject 
to  the  provisions  in  today's  proposal.  In 
addition  to  verbal  comments  from 
industry'  noted  by  the  Panel  at  meetings 
and  teleconferences,  written  comments 
were  received  from  each  of  the  affected 
industry  segments  or  their 
representatives.  The  Panel  report 
contains  a  summary"  of  these  comments, 
the  Panel's  recommendations  on  options 
that  could  mitigate  the  adverse  impacts 
on  small  businesses.  Today's  proposal 
requests  comment  on  the  alternatives 
and  issues  suggested  by  the  Panel  for 
implementing  the  fuel  program. 

"The  Panel  considered  a  range  of 
options  and  regulator*'  alternatives  for 
providing  small  businesses  with 
flexibility  in  complying  with  new  sulfur 
standards  for  highway  diesel  fuel.  As 
part  of  the  process,  the  Panel  requested 
and  received  comment  on  several  early 
ideas  for  flexibility  that  were  suggested 
by  SERs  and  Panel  members.  Taiing 
into  consideration  the  comments 
received  on  these  ideas,  as  well  as 
additional  business  and  technical 
information  gathered  about  potentially 
affected  small  entities,  we  summarize 
the  Panel's  recommendations  below. 

The  Panel  recommended  that  EPA 
seek  comment  on  an  option  that  would 
provide  a  process  for  refiners  to  seek 
case-by-case  approval  of  applications  for 
temporary  waivers  to  the  diesel  sulfur 
standards,  based  on  a  demonstration  of 
extreme  hardship  circumstances.  Small 
refiners  commented  to  the  Panel  that 
there  is  no  "one  size  fits  all"  approach 
to  flexibility — given  the  wide  variety  of 
refinery  circumstances  and 
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configurations.  Thus,  the  Panel  believed 
that  it  would  be  appropriate  for  EPA  to 
consider  a  case-by-case  approach  to 
flexibility.  The  Panel  further  recognized 
that  there  may  be  case-by-case 
flexibilities  that  are  feasible, 
enviroiunentally  neutral,  and  warranted 
to  meet  the  unique  needs  of  an 
individual  refiner,  but  that,  if  applied 
across  the  board,  might  jeopardize  the 
environmental  benefits  of  the  program. 
The  Panel  envisioned  that  this  option 
would  be  modeled  after  a  similar 
provision  in  the  recently-promulgated 
gasoline  sulfur  program.  This  option 
would  allow  domestic  and  foreign 
refiners,  including  small  refiners,  to 
request  additional  flexibility  based  on  a 
showing  of  unusual  circiimstances  that 
result  in  extreme  hardship  and 
significantly  affect  the  ability  to  comply 
by  the  applicable  date,  despite  their  best 
efforts. 

In  addition,  the  Panel  recommended 
that  EPA  seek  comment  on  two  options 
for  small  refiner  flexibility.  First,  the 
Panel  recommended  that  EPA  seek 
comment  on  a  50  ppm  cap  for  small 
refiners,  as  well  as  any  data  or 
underlying  analyses  that  could  support 
such  a  decision.  Second,  the  Panel 
recommended  that  EPA  seek  comment 
on  an  option  that  would  allow  small 
refiners  to  continue  selling  their  current 
500  ppm  highway  diesel,  provided  there 
are  adequate  safeguards  to  prevent 
contamination  and  misfueling.  The 
Panel  further  recommended  that  EPA 
request  comment  on  an  appropriate 
duration  for  this  option.  This  option 
would  effectively  delay  the  low  sulfur 
compliance  date  for  small  refiners,  and 
allow  them  to  continue  selling  their 
current  fuel  to  the  highway  diesel 
market.  To  ensure  the  environmental 
benefits  of  the  rule  were  achieved  while 
implementing  this  fiexibility  option, 
there  would  have  to  be  certain 
safeguards  with  refiners  as  well  as 
downstream  parties  to  prevent 
contamination  of  the  ultra-low  sulfur 
fuel,  and  to  prevent  misfueling  of  new- 
vehicles. 

The  Panel  also  discussed  the  merits  of 
phasing  in  the  fuel  program,  and 
alternatives  that  could  potentially  limit 
the  burden  of  such  a  program  on  small 
refiners  and  distributors. 

The  Panel's  recommendations  are 
discussed  in  detail  in  the  Panel  Report, 
contained  in  the  docket.  In  addition, 
EPA's  request  for  comment  on  those 
options  is  contained  in  section  VIII. E  of 
this  preamble. 

The  Initial  Regulatory  Flexibility 
Analysis  evaluates  the  financial  impacts 
of  the  proposed  heavy-duty  engine 
standards  and  fuel  controls  on  small 
entities.  EPA  believes  that  the  regulatory 


alternatives  we  seek  comment  on  in  this 
proposal  could  provide  substantial  relief 
to  qualif\'ing  small  businesses  from  the 
potential  adverse  economic  impacts  of 
complying  with  today's  proposed  rule. 

C  Paperwork  Reduction  Act 

The  information  collection 
requirements  (ICR)  for  this  proposed 
rule  will  be  submitted  for  approval  to 
OMB  under  the  Paperwork  Reduction 
Act,  44  U.S.C.  3501  et  seq.  The  Agency 
may  not  conduct  or  sponsor  an 
information  collection,  and  a  person  is 
not  required  to  respond  to  a  request  for 
information,  unless  the  information 
collection  request  displays  a  currently 
valid  OMB  control  number.  The  OMB 
control  numbers  for  EPA's  regulations 
are  listed  in  40  CFR  part  9  and  48  CFR 
chapter  15. 

Tne  information  collection 
requirements  associated  with  today's 
proposed  rule  pertain  to  the  proposed 
requirements  for  diesel  fuel  sulfur 
content.  A  draft  information  collection 
request  document  entitled,  "Draft 
Information  Collection  Request — 
Recordkeeping  Requirements  for  the 
Fuel  Quality  Regulations  for  Diesel  Fuel 
Sold  in  2006  and  Later  Years'  has  been 
prepared  and  is  available  from  the  Air 
Docket  at  the  location  indicated  in 
ADDRESSES  section  or  from  the  person(s) 
listed  in  FOR  FURTHER  INFORMATION 
CONTACT  section.  We  request  comments 
on  the  costs  associated  with  the 
regulatorv  language  as  proposed  and 
with  regard  to  other  specific  approaches 
outlined  in  this  notice  that  may  affect 
information  collection  burdens. 

The  Paperwork  Reduction  Act 
stipulates  that  ICR  documents  estimate 
the  burden  of  activities  that  would  be 
required  of  regulated  parties  within  a 
three  year  time  period.  Consequently, 
the  draft  IC^R  document  that 
accompanies  today's  proposed  rule 
provides  estimates  for  the  activities  that 
would  be  required  under  the  first  three 
years  of  the  proposed  program.  Many  of 
the  reporting  and  recordkeeping 
requirements  for  refiners  and  importers 
regarding  the  sulfur  content  of  diesel 
fuel  on  which  the  proposed  rule  would 
relv  currently  exist  under  EPA's  500 
ppm  highway  diesel  fuel  and  anti- 
dumping programs.'"'  The  ICR  for  the 


"■'    K>»uuIhIiiiiis  i.f  HuhI  rtnii  Fiifl  ,\dditiv(>!>.  hm- 
(Jijahlv  Ri-mjlalium  fur  HirHwhn  Diesel  .Sold  i.i 
14M.)  iinii  LalHr  Calendar  Years.  Kemrdkeepins 
Ke<]uirenieiils.  ■  OMB  CDntrnl  NuitiIht  2()6()-0;t()H 
WA  ICK  Number  1718  12  (expires  |ul\    tl .  JOOl) 
(jipies  (if  this  KIR  may  Im-  oblained  from  .Sandy 
Farmer.  Offue  of  I'hIk  y.  Kej^ulatory  Informalion 
Division,  I    S   [environmental  Prolettion  AgenLy 
(Mail  Code  21:171.  401  M  Strei-I.  SW.  Washington. 
IK:  204ftO   ("lease  mark,  riK|uests.  ".Attention   Desk 
Offii  er  for  tl'A    and  iiii  lude  the  KIR  In  any 
I  iirrespondentB 


500  ppm  program  covered  start  up  costs 
associated  with  reporting  diesel  fuel 
sulfur  content  under  the  500  ppm 
program.  Consequently,  much  of  the 
cost  of  the  information  collection 
requirements  under  the  proposed  diesel 
sulfur  control  program  has  already  been 
accounted  for  under  the  500  ppm 
program. 

We  request  comments  on  the 
Agency's  need  for  the  information 
proposed  to  be  collected,  the  accuracy 
of  our  estimates  of  the  associated 
burdens,  and  any  suggested  methods  for 
minimizing  the  burden,  including  the 
use  of  automated  techniques  for  the 
collection  of  information.  Comments  on 
the  draft  ICR  should  be  sent  to:  the 
Office  of  Policy,  Regulatory  Information 
Division,  U.S.  Environmental  Protection 
Agency  (Mail  Code  2136),  401  M  Street, 
SW,  Washington.  DC  20460,  marked 
"Attention:  Director  of  OP;"  and  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  725  17th  Street,  NW, 
Washington,  DC  20503,  marked 
"Attention:  Desk  Officer  for  EPA.  " 
Include  the  ICR  number  in  any  such 
correspondence.  OMB  is  required  to 
make  a  decision  concerning  the  ICR 
between  30  and  60  days  after 
publication  of  a  proposed  rule. 
Therefore,  comments  to  OMB  on  the  ICR 
are  most  useful  if  received  within  30 
days  of  the  publication  date  of  this 
proposal.  Any  comments  from  OMB  and 
from  the  public  on  the  information 
collection  requirements  in  today's 
proposal  will  be  placed  in  the  docket 
and  addressed  by  EPA  in  the  final  rule. 

Copies  of  the  ICR  documents  can  be 
obtained  from  Sandy  Farmer,  Office  of 
Policy,  Regulatory  Information  Division, 
US  Environmental  Protection  Agency 
(Mail  Code  2137).  401  M  Street,  SW, 
Washington.  DC  20460,  or  by  calling 
(202)  260-2740.  Insert  the  ICR  title  and/ 
or  OMB  control  number  in  any 
correspondence.  Copies  may  also  be 
downloaded  from  the  Internet  at  http:/ 
/www. epa.gov/ncepihom/catalog. html. 

D.  Intergovernmental  Relations 

1.  Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA).  Public 
Law  104-4,  establishes  requirements  for 
federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  state,  local, 
and  tribal  governments,  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "federal  mandates"  that  may  result 
in  expenditures  to  state,  local,  and  tribal 
governments,  in  the  aggregate,  or  to  the 


private  sector,  of  SlOO  million  or  more 
for  any  single  year.  Before  promulgating 
a  rule,  for  which  a  written  statement  is 
needed,  section  205  of  the  UMRA 
generally  requires  EPA  to  identif\'  and 
consider  a  reasonable  number  of 
regulatory  alternatives  and  adopt  the 
least  costly,  most  cost  effective,  or  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule.  The 
provisions  of  section  205  do  not  apply 
when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  EPA  to  adopt  an  alternative  that 
is  not  the  least  costly,  most  cost 
effective,  or  least  burdensome 
alternative  if  EPA  provides  an 
explanation  in  the  final  rule  of  why 
such  an  alternative  was  adopted. 

Before  we  establish  any  regulatorv 
requirement  that  may  significantly  or 
uniquely  affect  small  governments, 
including  tribal  governments,  we  must 
develop  a  small  government  plan 
pursuant  to  section  203  of  the  UMRA. 
Such  a  plan  must  provide  for  notifying 
potentially  affected  small  governments, 
and  enabling  officials  of  affected  small 
governments  to  have  meaningful  and 
timely  input  in  the  development  of  our 
regulator}'  proposals  with  significant 
federal  intergovernmental  mandates. 
The  plan  must  also  provide  for 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

This  proposed  rule  contains  no 
federal  mandates  for  state,  local,  or 
tribal  governments  as  defined  by  the 
provisions  of  Title  II  of  the  UMRA.  The 
rule  imposes  no  enforceable  duties  on 
any  of  these  governmental  entities. 
Nothing  in  the  proposed  rule  would 
significantly  or  uniquely  affect  small 
governments. 

EPA  has  determined  that  this  rule 
contains  federal  mandates  that  may 
result  in  expenditures  of  more  than 
$100  million  to  the  private  sector  in  any 
single  year.  As  discussed  at  length  in 
section  VI  of  this  proposal,  EPA 
considered  and  evaluated  a  wide  range 
of  regulatory  alternatives  before  arriving 
at  the  program  proposed  today.  EPA 
believes  that  the  proposed  program 
represents  the  least  costly,  most  cost 
effective  approach  to  achieve  the  air 
quality  goals  of  the  proposed  rule. 
Nevertheless,  as  is  clear  in  section  VI 
and  throughout  the  preamble,  we 
continue  to  investigate  and  seek 
comment  on  alternatives  that  may 
achieve  the  proposals  objectives  but  at 
a  lower  cost.  See  the  "Administrative 
Designation  and  Regulatory  Analysis" 
(section  XJ.A)  for  further  information 
regarding  these  analyses. 


2.  Executive  Order  13084:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Under  Executive  Order  13084.  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
uniquely  affects  the  communities  of 
Indian  Tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consulting.  Executive  Order  13084 
requires  EPA  to  provide  to  the  OMB.  in 
a  separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summar\'  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
1 3084  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
Indian  tribal  governments  "to  provide 
meaningful  and  timely  input  in  the 
development  of  regulator^'  policies  on 
matters  that  significantly  or  uniquely 
affect  their  communities." 

Today's  rule  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  "Tribal  governments.  The 
proposed  engine  emissions,  diesel  fuel, 
and  other  related  requirements  for 
private  businesses  in  this  proposal 
would  have  national  applicability,  and 
thus  would  not  uniquely  affect  the 
communities  of  Indian  "Tribal 
Governments.  Further,  no  circumstances 
specific  to  such  conununities  exist  that 
would  cause  an  impact  on  these 
communities  beyond  those  discussed  in 
the  other  sections  of  this  proposal. 
Thus,  EPA's  conclusions  regarding  the 
impacts  from  the  implementation  of 
today's  proposed  rule  discussed  in  the 
other  sections  of  this  proposal  are 
equally  applicable  to  the  communities 
of  Indian  "Tribal  governments. 
Accordingly,  the  requirements  of 
section  3(b)  of  Executive  Order  13084 
do  not  apply  to  this  rule. 

E.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTAA),  section  12(d)  of 
Public  Law  104-113.  directs  EPA  to  use 
voluntary  consensus  standards  in  its 
regulatory  activities  unless  it  would  be 
inconsistent  with  applicable  law  or 
otherwise  impractical.  Voluntary 
consensus  standards  are  technical 


standards  (e.g..  materials  specifications, 
test  methods,  sampling  procedures,  and 
business  practices)  developed  or 
adopted  by  voluntary  consensus 
standards  bodies.  The  NTTAA  directs 
EPA  to  provide  Congress,  through  OMB. 
explanations  when  the  Agencv  decides 
not  to  use  available  and  applicable 
voluntar)'  consensus  standards. 

This  proposed  rulej-eferences 
technical  standards  adopted  by  the 
Agency  through  previous  rulemakings. 
No  new  technical  standards  are 
proposed  in  this  proposal.  The 
standards  referenced  in  today's 
proposed  rule  involve  the  measurement 
of  diesel  fuel  parameters  and  engine 
emissions.  The  measurement  standards 
for  diesel  fuel  parameters  referenced  in 
today's  proposal  are  all  voluntarv 
consensus  standards.  The  engine 
emissions  measurement  standards 
referenced  in  today's  proposed  rule  are 
government-unique  standards  that  were 
developed  by  the  Agency  through 
previous  rulemakings.  These  standards 
have  served  the  Agency's  emissions 
control  goals  well  since  their 
implementation  and  have  been  well 
accepted  by  industry.  EPA  is  not  aware 
of  any  voluntary'  consensus  standards 
for  the  measurement  of  engine 
emissions.  Therefore,  the  Agency 
proposes  to  use  the  existing  EPA- 
developed  standards  found  in  40  CFR 
part  86  for  the  measurement  of  engine 
emissions. 

EPA  welcomes  comments  on  this 
aspect  of  the  proposed  rulemaking  and. 
specifically,  invites  the  public  to 
identify'  potentially-applicable 
voluntary  consensus  standards  and  to 
explain  why  such  standards  should  be 
used  in  this  regulation. 

F  Executive  Order  13045:  Children's 
Health  Protection 

Executive  Order  13045.  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks  "  (62  FR  19885. 
April  23.  1997)  apphes  to  any  rule  that 
(1)  is  determined  to  be  'economically 
significant  "  as  defined  under  Executive 
Order  12866.  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulator)'  action  meets  both  criteria, 
section  5-501  of  the  Order  directs  the 
Agency  to  evaluate  the  environmental 
health  or  safety  effects  of  the  planned 
rule  on  children,  and  explain  why  the 
planned  regulation  is  preferable  to  other 
potentially  effective  and  reasonably 
feasible  alternatives  considered  by  the 
Agency. 

This  proposed  rule  is  subject  to  the 
Executive  Order  because  it  is  an  * 
economically  significant  regulatory 
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action  as  (iefiiKHl  by  ExtH:utivt?  Ordur 
128f)ti  and  it  concerns  in  part  an 
environmental  health  or  safety  risk,  that 
EPA  has  reason  to  believe  niav  have  a 
disproportionate  effect  on  children. 

This  rulemaking  will  achieve 
significant  reductions  of  various 
emissions  from  heavy-duty  engines, 
primarilv  N()\,  but  also  PM.  These 
pollutants  raise  concerns  regarding 
environmental  health  or  safety  risks  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children, 
such  as  impacts  from  ozone,  PM  and 
certain  toxic  air  pollutants.  See  section 
II  and  the  Draft  RIA  for  a  further 
discussi(m  of  these  issues. 

The  effects  of  ozone  and  PM  on 
children's  health  were  addressed  in 
detail  in  EPA's  rulemaking  to  establish 
the  NAAQS  for  these  pollutants,  and 
EPA  is  not  revisiting  those  issues  here. 
EPA  believes,  however,  that  the 
emission  reductions  from  the  strategies 
proposed  in  this  rulemaking  will  further 
reduce  air  toxics  and  the  related  adverse 
impacts  on  c:hildren's  health.  EPA  will 
also  be  addressing  the  issues  raised  bv 
air  toxics  from  engines  and  their  fuels 
in  a  separate  rulemaking  that  EPA  will 
initiate  in  the  near  future  under  sei:tion 
202(1)  of  the  Act.  That  rulemaking  will 
address  the  emissions  of  hazardous  air 
pollutants  from  engint^s  and  fuels,  and 
the  appropriate  level  of  control  of  HAPs 
from  these  sources 

In  this  proposal.  EPA  has  evaluated 
several  regulatory  strategies  for 
reductions  in  emissions  from  heavy- 
duty  engines   (See  section  III  of  this 
proposal  as  well  as  the  Draft  RIA.)  For 
the  reasons  dtsscribed  there.  EPA 
believes  that  the  strategies  proj)ost!(i  are 
preferable  under  the  (".AA  to  other 
potentially  effective  an<i  reasonabh 
feasible  alternatives  considered  hv  the 
Agencv.  for  purposes  of  reducing 
emissions  from  these  sources  as  a  way 
of  helping  areas  achieve  and  maintain 
the  NAAQS  for  ozone  and  PM 
Moreover.  EPA  believes  that  it  h.is 
selected  for  proposal  the  most  stringent 
and  effective  control  reasonablv  feasible 
at  this  tune,  in  light  of  the  technology 
and  cost  requirtMiients  of  the  Act. 

G.  Ext'i  iitivf  OrdiT  LU.IJ  Ffdemlism 

Executive  Order  13132,  entitled 
•Federalism"  (B4  FR  4.32.S.S.  August  10. 
1VJ99).  requires  EP.'\  to  devt^lop  .in 
accountable  proi;ess  to  ensure 
"meaningful  and  timely  input  bv  State 
and  lo(  al  officials  in  the  develoj)ment  of 
regulatorv'  policies  that  have  federalism 
implications. '"   "Policies  that  have 
feileralism  implic;ations  "  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have   "substantial  direct 
effet:ts  on  the  States,  on  the  relationship 


between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government."' 

Under  section  6  of  Exet;utive  Order 
13132.  EPA  may  not  issue  a  regulation 
that  has  federalism  implications,  that 
imposes  substantial  direct  compliance 
costs,  and  that  is  not  required  by  statute, 
unless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  State  and 
local  governments,  or  EPA  consults  with 
State  and  local  officials  earlv  in  the 
process  of  developing  the  proposed 
regulation.  EPA  also  may  not  issue  a 
regulation  that  has  federalism 
implications  and  that  preempts  State 
law.  unless  the  Agency  consults  with 
State  and  local  officials  early  in  the 
pr(jcess  of  developing  the  proposed 
regulation. 

Section  4  of  the  Executive  Order 
contains  additional  requirements  for 
rules  that  preempt  State  or  local  law. 
even  if  those  rules  do  not  have 
federalism  implications  (i.e.,  the  rules 
will  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  states,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government).  Those 
requirements  include  providing  all 
affected  State  and  local  officials  notice 
and  an  opportunity  for  appropriate 
participation  in  the  development  of  the 
rt'giilation.  If  the  preemption  is  not 
based  on  express  or  implied  statutory 
authority.  EPA  also  must  consult,  to  the 
extent  practicable,  with  appropriate 
State  and  local  officials  regarding  the 
(onflicif  betw^een  State  law  and 
Federally  protected  interests  within  the 
agem  vs  area  of  regulatory 
responsibility 

This  proposed  rule  does  not  have 
federalism  implications.  It  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  (jf  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executixe  Order  13132   Section 
211(d)(4)(A)  of  the  CAA  prohibits  states 
from  prescribing  or  attempting  to 
enforce  controls  or  prohibitions 
respeciting  any  fuel  characteristic  or 
component  if  EPA  has  prescribed  a 
r:r)ntrol  or  prohibition  applicable  to  such 
fuel  characteristic  or  component  under 
section  211(c)(1)  of  the  Act.  This 
proposed  rule  merely  modifies  existing 
EPA  diesel  fuel  and  heavy-duty  vehicle 
standards  and  therefore  will  merely 
continue  an  existing  preemption  of  State 
and  local  law  as  discussed  in  section 


VIII.C.  Thus.  Exec:utive  Order  1 31 32 
does  not  apply  to  this  rule. 

Although  section  6  of  Executive  Order 
13132  does  not  apply  to  this  rule.  EPA 
did  consult  with  representatives  of 
various  State  and  local  gf)vernments  in 
developing  this  rule.  In  particular  EPA 
consulted  with  the  State  of  Alaska  in  the 
design  of  the  program  as  it  applies  to 
them,  as  discussed  in  section  VI.  EPA 
also  talked  to  representatives  from  the 
State  of  California  as  well  as 
representatives  from  STAPPA/ALAPCO, 
which  represents  state  and  local  air 
pollution  officials. 

In  the  spirit  of  Executive  Order  13132, 
and  consistent  with  EPA  policy  to 
promote  communications  between  EPA 
and  State  and  local  governments.  EPA 
specifically  solicits  comment  on  this 
proposed  rule  from  State  and  local 
officials. 

XII.  Statutory  Provisions  and  Legal 
Authority 

Statutory  authority  for  the  engine 
controls  proposed  in  this  notice  can  be 
found  in  sections  202,  203.  206.  207. 
208.  and  301  of  the  CAA,  as  amended. 
42  LI.S.C.  7521.  7522.  7525.  7541.  7542. 
and  7601. 

Statutory  authority  for  the  fuel 
controls  proposed  in  this  document 
comes  from  section  211(c)  and  211(i)  of 
the  CAA.  which  allows  EPA  to  regulate 
fuels  that  either  contribute  to  air 
pollution  which  endangers  public 
health  or  welfare  or  which  impair 
emission  control  equipment  which  is  in 
general  use  or  has  been  in  general  use. 
Additional  support  for  the  procedural 
and  enforcement-related  aspects  of  the 
fuel's  controls  in  todays  proposal, 
including  the  proposed  recordkeeping 
requirements.  c:omes  from  sections 
114(a)  and  301(a)  of  the  CAA. 

List  of  Subjects 

40  CFR  Part  69 

Environmental  protection.  Air 
pollution  control. 

4U  CFR  Part  80 

Environmental  protection.  Diesel  fuel. 
Fuel  additives.  Gasoline,  Imports, 
Labeling,  Motor  vehicle  pollution. 
Penalties,  Reporting  and  recordkeeping 
requirements. 

40  CFR  Part  86 

Environmental  protection. 
Administrative  practice  and  procedure, 
Confidential  business  information. 
Labeling.  Motor  vehicle  pollution. 
Penalties,  Reporting  and  recordkeeping 
requirements. 
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Dated:  May  17,  2000. 
Carol  M.  Browner, 
Administrator. 

For  the  reasons  set  forth  in  the 
preamble,  we  propose  to  amend  Parts 
69,  80  and  86  of  chapter  I  of  Title  40  of 
the  Code  of  Federal  Regulations  to  read 
as  follows: 

PART  69— (AMENDED] 

1.  The  authority  citation  for  part  69  is 
revised  to  read  as  follows: 

Authority:  42  U.S.C.  7545(c).  (g)  and  (i), 
and  7625-1. 

Subpart  E — Alaska 

2.  Section  69.51  of  subpart  E  is 
revised  to  read  as  follows: 

§69.51    Title  II  exemptions  and  exclusions. 

(a)  Diesel  fuel  that  is  designated  for 
use  only  in  Alaska  and  is  used  only  in 
Alaska,  is  exempt  from  the  sulfur 
standard  of  40  CFR  80.29(a)(l)(i)  and  the 
dye  provisions  of  40  CFR  80.29(a)(l)(iii) 
and  40  CFR  80.29(b)  until  the 
implementation  dates  set  out  in  40  CFR 
80.440,  provided  that: 

(1)  The  fuel  is  segregated  from  non- 
exempt  diesel  fuel  from  the  point  of 
such  designation;  and 

(2)  On  each  occasion  that  any  person 
transfers  custody  or  title  to  the  fuel, 
except  when  it  is  dispensed  at  a  retail 
outlet  or  wholesale  purchaser-facility, 
the  transferor  must  provide  to  the 
transferee  a  product  transfer  document 
stating: 

This  diesel  fuel  is  for  use  only  in  Alaska. 
It  is  exempt  from  the  federal  low  sulfur 
standards  applicable  to  motor  vehicle  diesel 
fuel  and  red  dye  requirements  applicable  to 
non-motor  vehicle  diesel  fuel  onlv  if  it  is 
used  in  Alaska. 

(b)  Beginning  on  the  implementation 
dates  set  out  in  §  80.440,  diesel  fuel  that 
is  designated  for  use  only  in  Alaska  or 
is  used  only  in  Alaska,  is  subject  to  the 
apphcable  provisions  of  40  CFR  part  80, 
subpart  1,  except  as  provided  under 
paragraph  (c)  of  this  section.  Alaska  may 
submit  for  EPA  approval  an  alternative 
plan  for  implementing  the  sulfur 
standard  in  Alaska  by  [date  one  year 
after  the  effective  date  of  the  final  rule). 
EPA  shall  approve  or  disapprove  the 
plan  within  one  year  of  receiving 
Alaska's  submission. 

(c)  If  such  diesel  fuel  is  designated  as 
fuel  that  does  not  comply  with  the 
standards  and  requirements  for  motor 
vehicle  diesel  fuel  under  40  CFR  part 
80,  subpart  I,  it  is  exempt  from  the  dye 
presumption  of  40  CFR  80.446{b)(2} 
provided  that: 

(1)  The  fuel  is  segregated  from  all 
motor  vehicle  diesel  fuel. 


(2)  On  each  occasion  that  any  person 
transfers  custody  or  title  to  the  fuel, 
except  when  it  is  dispensed  at  a  retail 
outlet  or  wholesale  pxu"chaser-facility, 
the  transferor  must  provide  to  the 
transferee  a  product  transfer  document 
complying  with  the  requirements  of  40 
CFR  80.462(a)  and  (d)  and  stating: 

This  diesel  fuel  is  for  use  only  in  Alaska 
and  is  not  for  use  in  motor  vehicles.  It  is 
exempt  from  the  red  dye  requirement 
applicable  to  non-motor  vehicle  diesel  fuel 
only  if  it  is  used  in  Alaska. 

(3)  Any  pump  dispensing  the  fuel 
must  comply  with  the  labeling 
requirements  in  40  CFR  80.453. 

PART  80— [AMENDED] 

3.  The  authority  citation  for  part  80 
continues  to  read  as  follows: 

Authority:  Sections  114,  211.  and  301(a)  of 
the  Clean  Air  Act,  as  amended  (42  U.S.C. 
7414.  7545  and  7601(a)). 

4.  Section  80.2  is  amended  by  revising 
paragraphs  (x)  and  (y)  and  adding 
paragraphs  (bb)  and  (nn).  to  read  as 
follows: 

§80.2     Definitions. 

***** 

(x)  Diesel  fuel  means  any  fuel  sold  in 
any  state  and  suitable  for  use  in  diesel 
motor  vehicles,  diesel  motor  vehicle 
engines  or  diesel  nonroad  engines,  and 
which  is  commonly  or  commercially 
knowm  as  diesel  fuel. 

(y)  Motor  vehicle  diesel  fuel  means 
any  diesel  fuel,  or  any  distillate  product, 
that  is  used,  intended  for  use,  or  made 
available  for  use,  as  a  fuel  in  diesel 
motor  vehicles  or  diesel  motor  vehicle 
engines.  Motor  vehicles  or  motor 
vehicle  engines  do  not  include  nonroad 
vehicles  or  nonroad  engines. 
***** 

(bb)  Sulfur  percentage  is  the 
percentage  of  sulfur  in  diesel  fuel  by 
weight,  as  determined  using  the 
applicable  sampling  and  testing 
methodologies  set  forth  in  §  80.461. 
***** 

(nn)  Batch  of  motor  vehicle  diesel  fuel 
means  a  quantity  of  diesel  fuel  which  is 
homogeneous  with  regard  to  those 
properties  that  are  specified  for  motor 
vehicle  diesel  fuel  under  subpart  1  of 
this  part. 
***** 

5.  Section  80.29  is  amended  by 
revising  paragraphs  (a)(1)  introductory 
text  and  (b),  to  read  as  follows: 

§  80.29    Controls  and  prohibitions  on 
diesel  fuel  quality. 

(a)  Prohibited  activities.  (1)  Beginning 
October  1,  1993  and  continuing  until 
the  implementation  dates  for  subpart  I 


of  this  part  as  specified  in  §80.440. 
except  as  provided  in  40  CFR  69.51.  no 
person,  including  but  not  limited  to. 
refiners,  importers,  distributors, 
resellers,  carriers,  retailers  or  wholesale 
purchaser-consumers,  shall 
manufacture,  introduce  into  commerce, 
sell,  offer  for  sale,  supply,  store, 
dispense,  offer  for  supply  or  transport 
any  diesel  fuel  for  use  in  motor  vehicles, 
unless  the  diesel  fuel: 


(b)  Determination  of  compliance.  (1) 
Any  diesel  fuel  which  does  not  show 
visible  evidence  of  being  dyed  with  dve 
solvent  red  164  (which  has  a 
characteristic  red  color  in  diesel  fuel) 
shall  be  considered  to  be  available  for 
use  in  diesel  motor  vehicles  and  motor 
vehicle  engines,  and  shall  be  subject  to 
the  prohibitions  of  paragraph  (a)  of  this 
section. 

(2)  Compliance  with  the  sulfiu. 
cetane,  and  aromatics  standards  in 
paragraph  (a)  of  this  section  shall  be 
determined  based  on  the  level  of  the 
applicable  component  or  parameter, 
using  the  sampling  methodologies 
specified  in  §  80.330(b).  as  applicable, 
and  the  appropriate  testing 
methodologies  specified  in  §  80.461(a) 
or  (b)  for  sulfur.  §  80.2(w)  for  cetane 
index,  and  §80.2(z)  for  aromatic 
content.  Any  evidence  or  information, 
including  the  exclusive  use  of  such 
evidence  or  information,  may  be  used  to 
establish  the  level  of  the  applicable 
component  or  parameter  in  the  diesel 
fuel,  if  the  evidence  or  information  is 
relevant  to  whether  that  level  would 
have  been  in  compliance  with  the 
standard  if  the  appropriate  sampling 
and  testing  methodology  had  been 
correctly  performed.  Such  evidence  mav 
be  obtained  from  any  source  or  location 
and  may  include,  but  is  not  limited  to. 
test  results  using  methods  other  than  the 
compliance  methods  in  this  paragraph 
(b).  business  records,  and  commercial 
documents. 

(3)  Determination  of  compliance  with 
the  requirements  of  this  section  other 
than  the  standards  described  in 
paragraph  (a)  of  this  section,  and 
determination  of  liability  for  any 
violation  of  this  section,  may  be  based 
on  information  obtained  frOm  any 
source  or  location.  Such  information 
may  include,  but  is  not  limited  to, 
business  records  and  commercial 
documents. 


6.  Section  80.30  is  amended  by 
revising  paragraphs  (g)(2)(ii)  and 
(g)(4)(i).  and  adding  paragraph  (h).  to 
read  as  follows: 
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§  S0.30    Liability  for  violations  of  diesal  fuel 
controls  and  prohibitions. 

***** 

(g)  Defenses   *    *    * 

***** 

(2)*    *    * 

(ii)  Test  results,  performed  in 
accordance  with  the  applicable 
sampling  and  testing  methodologies  seX 
forth  in  <»§  80.2(w).  80.2(z).  80.2(bb).  and 
80.461,  which  evidence  that  the  diesel 
fuel  determined  to  be  in  violation  was 
in  compliance  with  the  diesel  fuel 
standards  of  §  80.29(a)  when  it  was 
delivered  to  the  next  party  in  the 
distribution  system; 
***** 

(4)*    *    * 

(i)  Test  results,  performed  in 
accordance  with  the  applicable 
sampling  and  testing  methodologies  set 
forth  in  §§  80.2(w),  80.2(z),  80.2(bb),  and 
80.461,  which  evidence  that  the  diesel 
fuel  determined  to  be  in  violation  was 
in  compliance  with  the  diesel  fuel 
standards  of  §80.29(a}  when  it  was 
delivered  to  the  next  party  in  the 
distribution  system; 
***** 

(h)  Detection  of  violations.  In 
paragraphs  (a)  through  (fl  of  this  section, 
the  term  "is  detected  at"  means  that  the 
violation  existed  at  the  facility  in 
question,  and  the  existence  of  the 
violation  at  that  facility  may  be 
established  through  evidence  obtained 
or  created  at  that  facility,  at  any  other 
location,  and  by  any  party. 

7.  Subpart  I  is  added  to  read  as 
follows: 

Subpart  I — Diesel  Fuel  Sulfur  Control 

.Se( 

General  Information 

80  440     What  hph  the  impleineiilrttKiii  datus 
for  the  dicsfl  fuel  sulfur  (  niilrol 
progratn' 

80  441     What  (iit">Hl  fuel  is  .subjec  t  to  itu' 
provisions  of  this  subpart:" 

80  442-80  44,5     IKesurved] 

Motor  Vehicle  Diesel  Fuel  Standards  and 
Requirements 

80  446     What  are  the  standanis  .ind  dv« 
requiremfnts  for  molor  vfhu  If  dmsnl 

fUHl'' 

80  447     What  art'  the  st.mdards  ,iiul 

idfntifi(  atioii  rtM|uirt'meiits  for  addilufs 
that  art'  hltyidcd  mto  or  arc  offcrt-d  tor 
sale  for  use  ill  motor  vehule  du'sel  fuel' 

80.448     May  used  motor  oil  he  ilispensed 
mto  diesel  motor  vehiiles' 

80  441     What  diesel  fuel  desi);natiun 
requirements  ,ipplv  to  refiners  ,md 
importers  ' 

HO  450-80  4")2      IKeservedl 

80  45  i     What  laheliiij^  rei|uirements  a[iplv  to 
retailers  and  wholesale  purchaser- 
(  onsumersi' 

80.454-80.460     |Rest;r\'ed| 


Sampling  and  Testing 

80  4fil     What  are  the  sampling  and  lest 
methods  for  sulfur? 

Recordkeeping  and  Reporting  Requirements 

80  462  What  are  the  produi  t  transfer 
do(  ument  requirements  for  motor 
vehii  le  diesel  fuel? 

80  46.3     What  are  the  produi  t  transfer 

document  re(]uirements  for  additives  to 
be  used  in  motor  vehicle  diesel  fuel' 

80  464     What  re(  ords  must  be  kept' 

80  465     [Reserved) 

Exemptions 

80.466     What  are  the  rt^quirements  for 
obtaining  an  exemption  for  motor 
vehicle  diesel  fuel  used  for  research, 
development  or  testing  purposes.' 

80  467     What  are  the  requirements  for  an 
exemption  for  motor  vehicle  diesel  fuel 
for  use  in  the  Territories? 

80  468-80  46'!     (Reserved) 

Violation  Provisions 

80  470     What  acts  are  prohibited  under  the 
die.sel  fuel  sulfur  control  program? 

80.471  What  evidence  may  be  used  to 
determine  cdmpliance  with  the 
prohibitions  and  requirements  of  this 
subpart  and  liability  for  violations  of  this 
subpart' 

80.472  Who  is  liable  for  violations  of  this 
subpart? 

80.473  What  defenses  apply  to  persons 
deemed  liable  for  a  violation  of  a 
prohibited  act' 

80  474     What  penalties  apply  under  this 
subpart' 

Subpart  I— Oleeel  Fuel  Sulfur  Control 
General  Information 

S  80.440    What  arc  ttw  Implwnentatlon 
datas  for  the  diesal  fuel  sulfur  control 
program? 

(a)  [Reserved! 

(b)  Standards  applicable  to  refiners 
and  importers.  Beginning  April  1.  2006, 
standards  for  motor  vehicle  diesel  fuel 
under  §80.446  apply  to  motor  vehicle 
diesel  fuel  produced  by  any  refinery  or 
imported  by  any  importer. 

(c)  Stanaards  applicable  downsfream 
of  the  refinery-  or  importer  Beginning 
May  1 .  2006,  standards  for  motor 
vehicle  diesel  fuel  under  §  80  446  apply 
to  motor  vehicle  diesel  fuel  at  any 
facility  in  the  diesel  fuel  distribuiion 
system  downstream  of  the  refinery  or 
importer  except  at  retail  outlets  and 
wholesale  purchaser-consumer 
facilities. 

(d)  Standards  applicable  to  retailers 
and  wholesale  purchaser-consumers. 
Beginning  |une  1.  2006,  standards  for 
motor  vehicle  diesel  fuel  under  §  80.446 
and  §80.453  apply  to  motor  vehicle 
diesel  fuel  at  any  facility  in  the  diesel 
fuel  distribution  system. 

(e)  I  Reserved  I 

(f)  (Jther  provisions  All  other 
provisions  of  this  subpart  apply  April  1, 
2006. 


§  80.441    What  diesel  fuel  is  subject  to  the 
provisions  of  this  subpart? 

(a)  Included  fuel.  The  provisions  of 
this  subpart  apply  to  motor  vehicle 
diesel  fuel  as  defined  in  §  80.2(y).  and 
to  diesel  fuel  additives  and  motor  oil 
that  are  used  as  fuel  in  diesel  motor 
vehicles  or  are  blended  with  diesel  fuel 
for  use  in  diesel  motor  vehicles  at  any 
point  downstream  of  the  refinery,  as 
provided  in  §§80.447  and  80.448. 

(b)  Excluded  fuel.  The  provisions  of 
this  subpart  do  not  apply  to  motor 
vehicle  diesel  fuel  that  is  designated  for 
export  outside  the  United  States,  and 
identified  for  export  by  a  transfer 
document  as  required  under  §80.462. 

§§80,442—80.445    [Reserved] 

Motor  Vehicle  Diesel  Fuel  Standards 
and  Requirements 

§  80.446    What  are  the  standards  and  dye 
requirements  for  motor  vehicle  diesel  fuel? 

(a)  Standards.  All  motor  vehicle 
diesel  fuel  is  subject  to  the  following 
per-gallon  standards: 

[l]  Sulfur  content  15  parts  per 
million  (ppm); 

(2)  Cetane  index  and  aromatic 
content,  (i)  A  minimum  cetane  index  of 
40;  or 

(ii)  A  maximum  aromatic  content  cap 
of  35  volume  percent. 

(b)  Dye  requirements.  (1)  All  motor 
vehicle  diesel  fuel  shall  be  free  of 
visible  presence  of  dye  solvent  red  164 
(which  has  a  characteristic  red  color  in 
diesel  fuel),  except  for  motor  vehicle 
diesel  fuel  that  is  used  in  a  manner  that 
is  tax  exempt  under  section  4082  of  the 
Internal  Revenue  Code  (26  U.S.C.  4082). 

(2)  Any  diesel  fuel  that  does  not  show 
visible  presence  of  dye  solvent  red  164 
shall  be  considered  to  be  motor  vehicle 
diesel  fuel  and  subject  to  all  the 
requirements  of  this  subpart  for  motor 
vehicle  diesel  fuel,  except  for  diesel  fuel 
designated  for  use  only  in: 

(i)  Guam,  American  Samoa,  or  the 
Commonwealth  of  the  Northern  Mariana 
Islands  as  provided  under  §80.467: 

(ii)  The  State  of  Alaska  as  provided 
under  40  CFR  69.51;  or 

(iii)  let  aircraft,  research  and 
development  testing,  or  for  export. 

§  80.447    What  are  the  standards  and 
Identification  requirements  for  additives 
ttiat  are  t>lended  Into  or  are  offered  for  sale 
for  use  In  motor  vehicle  diesel  fuel? 

(a)  Any  additive  that  is  blended  into 
motor  vehicle  diesel  fuel  downstream  of 
the  refiner}'  or  is  offered  for  sale  for  use 
in  diesel  motor  vehicles  shall  have  a 
sulfur  content  not  exceeding  15  ppm. 

(b)  Transfer  of  the  diesel  fuel  additive 
shall  be  accompanied  by  a  transfer 
document  under  §  80.463,  except  as 


provided  in  paragraph  (c)  of  this 
section. 

(c)  For  additives  sold  in  containers  for 
use  by  the  ultimate  consumer  of  diesel 
fuel,  each  transferor  shall  include  on  the 
additive  container,  in  a  legible  and 
conspicuous  manner,  the  following 
accurate  printed  statement: 

This  diesel  fuel  additive  (  omplies  with  the 
federal  sulfur  content  requirements  for  u.se  in 
diesel  motor  vehicles. 

§  80.448    May  used  motor  oil  be  dispensed 
into  diesel  motor  vehicles? 

No  person  shall  introduce  used  motor 
oil.  or  used  motor  oil  blended  with 
diesel  fuel,  into  model  year  2007  or  later 
diesel  motor  vehicles,  unless  the 
following  requirements  have  been  met: 

(a)  The  engine  manufacturer  has 
received  a  Certificate  of  Conformity  for 
the  vehicle  engine  under  40  CFR  part  86 
that  is  explicitly  based  on  the  addition 
of  motor  oil  having  the  greatest  sulfur 
content  of  any  motor  oil  that  is 
commercially  available;  and 

(b)  The  oil  is  added  in  a  manner 
consistent  with  the  conditions  of  the 
certificate. 

§  80.449    What  diesel  fuel  designation 
requirements  apply  to  refiners  and 
importers? 

Any  refiner  or  importer  shall 
accurately  and  clearly  designate  all  fuel 
it  produces  or  imports  for  use  in  motor 
vehicles  as  motor  vehicle  diesel  fuel. 

§§80.450-80.452    [Reserved] 

§  80.453    What  latMling  requirements  apply 
to  retailers  and  wholesale  purchaser- 
consumers? 

Any  retailer  or  wholesale  purchaser- 
consumer  who  sells,  dispenses,  or  offers 
for  sale  or  dispensing,  non-road  diesel 
fuel  and  motor  vehicle  diesel  fuel,  must 
prominently  and  conspicuously  display 
in  the  immediate  area  of  each  pump 
stand  from  such  fuel  is  offered  for  sale 
or  dispensing,  the  following  legible 
label,  in  block  letters  of  no  less  than  36- 
point  bold  type,  printed  in  a  color 
contrasting  with  the  background,  and 
placed  in  a  location  that  is  readily 
visible  to  the  fuel  recipient: 

This  is  high  sulfur  diesel  fuel  which  is  not 
to  be  used  in  any  highway  motor  vehicle.  The 
use  of  high  sulfur  diesel  fuel  in  highwav 
motor  vehicles  mav  damage  emissions 
controls,  harm  engine  operations,  and  void 
your  emissions  warranty 

§§80.454-60.460    [Reserved] 

Sampling  and  Testing 

§  80.461    What  are  the  sampling  and  test 
methods  for  sulfur? 

(a)  Diesel  fuel.  For  purposes  of 
§  80.446,  the  sulfur  content  of  diesel 


fuel  is  the  sulfur  content  as  determined 
by: 

(1)  Sampling  method.  The  applicable 
sampling  methodology'  provided  in 

§  80.330(b). 

(2)  Test  method  for  sulfur.  The 
American  Society  for  Testing  and 
Materials  (ASTM)  standard  method  D 
2622-98,  entitled  "Standard  Test 
Method  for  Sulfur  in  Petroleum 
Products  by  Wavelength  Dispersive  X- 
ray  Fluorescence  Spectrometry'.  ' 
modified  as  follows: 

(i)(A)  The  blank  stock  used  as  a 
diluent  for  all  calibration  standards  and 
sample  dilutions  must  be  prepared  by 
mixing  the  following  compounds  at  the 
specified  proportions:  15  grams  tert- 
butylbenzene,  15  grams  decane,  15 
grams  dodecane,  15  grams  tetradecane, 
15  grams  hexadecane,  15  grams  tetralin. 
5  grams  octadecane.  5  grams 
napthalene. 

(B)  The  weight  tolerances  are  -t-/  -  5 
percent  for  each  compound.  The 
compounds  must  have  a  minimum 
purity  of  99  percent. 

(ii)  Standards  must  be  prepared  by 
gravimetric  dilution  of  the  appropriate 
pure  or  certified  sulfur  compounds  in 
the  blank  stock. 

(iii)  A  standard  series  of  5  calibration 
points  at  standard  levels  must  be  run. 
An  additional  blank  calibration 
standard  must  be  included  using  the 
blank  stock  prepared  pursuant  to  the 
requirements  of  this  section. 

(iv)  A  graph  of  the  calibration  points 
must  be  prepared.  This  graph  must 
show  the  calibration  data  to  be  linear 
with  minimal  deviation  from  the  least 
squares  line.  Any  deviation  from 
linearity  and/or  any  standard  that  does 
not  appear  to  lie  on  the  least  squares 
line  must  be  investigated. 

(v)  A  new  regression  line  must  be 
calculated  using  the  calibration  point 
from  the  blank  and  the  single  standard 
that  falls  closest  to  the  least  squares  line 
that  was  derived  using  all  of  the 
calibration  points.  This  is  simply  a 
recalculation  using  the  same  data, 
additional  standard  analyses  are  not 
necessary  for  this  recalculation.  For  this 
recalculation,  it  is  preferred  that  the 
non-zero  standard  be  in  the  upper 
portion  of  the  calibration. 

(vi)  Analyzing  the  blank  as  an 
unknown,  the  blank  must  return  a  zero 
within  +/  -  1  ppm. 

(vii)  The  following  guidelines  are 
useful  in  limiting  test  variability:  For 
ongoing  verification  when  samples  are 
in  the  single  digit  range,  it  is  good 
practice  to  include  more  duplicates  and 
include  both  blank  samples  and  control 
fluid  samples.  For  higher  level  samples, 
it  is  good  practice  to  analyze  samples  in 
batches  of  12.  One  duplicate  and  one 


control  fluid  sample  should  be  analvzed 
with  each  batch  of  12  samples.  For 
lower  level  work,  it  is  good  practice  to 
run  samples  in  batches  of  6.  One 
duplicate,  one  control  fluid,  and  one 
blank  should  be  analyzed  with  each 
batch  of  6  samples.  As  a  general 
comment,  care  must  be  taken  not  to 
pollute  the  blank  with  sulfur  from 
higher  samples  or  standards  through  the 
process  of  preparing  standards  and 
analyzing  the  blanks. 

(3)  Quality'  assurance  test  method. 
Any  ASTM  sulfur  test  method  mav  be 
used  for  quality  assurance  testing  under 
§  80.473,  if  the  protocols  of  the  ASTM 
method  are  followed  and  the  alternative 
method  is  correlated  to  the  method 
provided  in  paragraph  (b)  of  this 
section. 

(b)  Motor  Oil.  For  purposes  of 

§  80.448.  the  sulfur  content  of  unused 
motor  oil  for  use  in  diesel  fuel  is  the 
sulfur  content  as  determined  by  the  use 
of  American  Society  for  Testing  and 
Materials  (ASTM)  standard  method  D 
6443-99,  entitled  "Standard  Test 
Method  for  Determination  of  Calcium. 
Chlorine,  Copper.  Magnesium. 
Phosphorous,  Sulfur,  and  Zinc,  in 
Unused  Lubricating  Oils  and  Additives 
by  Wavelength  Dispersive  X-rav 
Fluorescence  Spectrometry 
(Mathematical  Correction  Procedure)." 

(c)  Incorporation  bv  reference.  ASTM 
Standard  Method  D  6443-99  is 
incorporated  by  reference.  This 
incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may 
be  obtained  from  the  American  Societv 
for  Testing  and  Materials.  100  Bar 
Harbor  Dr..  West  Conshohocken.  PA 
19428.  Copies  may  be  inspected  at  the 
Air  Docket  Section  (LE-131).  room  M- 
1500,  U.S.  Environmental  Protection 
Agency.  Docket  No.  A-99-06.  401  M 
Street," -SW.  Washington.  DC  20460.  or  at 
the  Office  of  the  Federal  Register.  800 
North  Capitol  Street.  NW.  Suite  700. 
Washington.  DC. 

Recordkeeping  and  Reporting 
Requirements 

§  80.462    What  are  the  product  transfer 
document  requirements  for  motor  vehicle 
diesel  fuel? 

On  each  occasion  that  any  person 
transfers  custody  or  title  to  motor 
vehicle  diesel  fuel,  except  when  such 
fuel  is  dispensed  into  motor  vehicles  at 
a  retail  outlet  or  wholesale  purchaser- 
facility,  the  transferor  must  provide  to 
the  transferee  a  product  transfer 
document  identifying  the  fuel  as  motor 
vehicle  diesel  fuel,  and  which: 
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(a)  Identifies  the  name  and  address  of 
the  transferor  and  transferee,  and  the 
date  of  transfer; 

(b)  Except  as  provided  in  40  CFR 
69.51.  includes  an  accurate  statement, 
as  applicable,  that: 

(1)  "This  fuel  complies  with  the  15 
ppm  sulfur  standard  for  motor  vehicle 
diesel  fuel."; 

(2)  "This  is  high  sulfur  motor  vehicle 
diesel  fuel  for  use  only  in  Guam, 
American  Samoa,  or  the  Northern 
Mariana  Islands"; 

(3)  "This  diesel  fuel  is  for  export  use 
only";  or 

(4)  "This  diesel  fuel  is  for  research, 
development,  or  testing  purposes  only  " 

(c)  For  motor  vehicle  diesel  fuel  that 
contains  visible  evidence  of  the  dye 
solvent  red  164,  the  following  accurate 
statement: 

rhi.s  fuel  IS  motor  vehicle  diesel  fuel  for 
tax-exempt  use  onlv,  in  accordant  e  with 
Section  4082  of  the  Interndi  Revenue  Code. 

(d)  Except  for  transfers  to  truck 
carriers,  retailers  or  wholesale 
purchaser-consumers,  product  codes 
may  be  used  to  convey  the  information 
required  by  paragraph  (a)  of  this  section 
if  such  codes  are  clearly  understood  by 
each  transferee. 

§  80.463    What  are  the  product  transfer 
document  requirements  for  additives  to  be 
used  in  motor  vehicle  diesel  fuel? 

(a)  Except  as  provided  in  §  80.447(c). 
on  each  occasion  that  any  person 
transfers  custody  or  title  to  an  additive 
for  use  in  motor  vehicle  diesel  fuel,  to 
a  partv  in  the  motor  vehicle  diesel  fuel 
distribution  system  downstream  of  the 
refiner,  the  transferor  must  provide  to 
the  transferee  a  produi:t  transfer 
document  which  identifies  the  type  of 
additive,  and  which; 

(1)  Identifies  the  name  and  address  of 
the  transferor  and  transferee,  and  the 
date  of  transfer;  and 

(2)  Includes  the  following  accurate 
statement: 

This  additive  i  omplies  with  the  lederai  1.') 
ppm  sulfur  standard  for  motor  vehicle  diesel 

fuel. 

(b)  Except  for  transfers  of  motor 
vehicle  diesel  fuel  to  truck  carriers, 
retailers  or  wholesale  purc:ha.ser- 
consumers.  product  codes  mav  he  used 
to  convey  the  information  required 
under  paragraph  (a)  of  this  set;tion.  if 
suc;h  codes  are  clearly  understood  by 
oai:h  transferee. 

§  80.464    What  records  must  be  kept? 

(a)  Records  that  must  hf  kfpt 
Beginning  April  1,  2006.  any  person 
who  produces,  imports,  sells,  offers  for 
sale,  dispenses,  distributes,  supplies, 
offers  for  supply,  stores,  or  transports 


motor  vehicle  diesel  fuel  subject  to  the 
provisions  of  this  subpart  must  keep  the 
following  records: 

(1)  The  product  transfer  documents 
required  under  <»§  80.462  and  80.463. 

(2)  For  any  sampling  and  testing  for 
sulfur  content,  cetane  index  or 
aromatics  content  of  motor  vehicle 
diesel  fuel  or  additives,  conducted  as 
part  of  a  quality  assurance  program  or 
otherwi.se; 

(i)  The  location,  date,  time  and  storage 
tank  or  truck  identification  for  each 
sample  collected; 

(ii)  The  name  and  title  of  the  person 
who  collected  the  sample  and  the 
person  who  performed  the  testing;  and 

(iii)  The  results  of  the  tests  for  diesel 
fuel  properties  as  required  under  this 
subpart  and  the  volume  of  product  in 
the  storage  tank  or  container  from  which 
the  sample  was  taken. 

(3)  The  actions  the  party  has  taken,  if 
anv.  to  stop  the  sale  or  distribution  of 
any  diesel  fuel  found  not  to  be  in 
compliance  with  the  standards  specified 
in  this  subpart,  and  the  actions  the  party 
has  taken,  if  any,  to  identify  the  cause 
of  any  noncompliance  and  prevent 
future  instances  of  noncompliance. 

(4)  Business  records  establishing 
compliance  with  the  designation  and/or 
segregation  requirements  pursuant  to 
the  requirements  of  this  subpart. 

(b)  [Reserved] 

(c)  Additive  distribution  system 
records  Beginning  April  1.  2006,  any 
person  who  produces,  imports,  sells, 
offers  for  sale,  dispenses,  distributes, 
supplies,  offers  for  supply,  stores,  or 
transports  an  additive  for  use  in  motor 
vehicle  diesel  fuel  and  who  is  required 
to  transfer  or  receive  a  product  transfer 
document  for  that  additive  pursuant  to 
^  HO. 463,  must  maintain  such 
documents. 

(d)  Length  of  time  records  must  be 
kept.  The  records  required  under  this 
section  must  be  maintained  for  five 
years  from  the  date  they  were  created. 

(e)  Make  records  available  to  EPA 
The  records  required  to  be  maintained 
under  this  section  must  be  made 
available  to  the  Administrator  or  the 
Administrators  authorized 
representative  upon  request. 

§  80.465    [Reserved] 

Exemptions 

§  80.466    What  are  tfie  requirements  for 
obtaining  an  exemption  for  motor  vehicle 
diesel  fuel  used  for  research,  development 
or  testing  purposes? 

(a)  Written  request  (or  Rf^D 
exemption  Any  prison  may  receive  an 
exemptiim  from  the  provisions  of  this 
subpart  for  motor  vehicle  diesel  fuel 
used  for  research,  development,  or 


testing  ("R&D")  purposes  by  submitting 
the  information  listed  in  paragraph  (c) 
of  this  section  to: 

(1)  Director  (6406J),  Transportation 
and  Regional  Programs  Division,  U.S. 
Environmental  Protection  Agency,  Ariel 
Rios  Building,  1200  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20460 
(postal  mail);  or 

(2)  Director  (6406J),  Transportation 
and  Regional  Programs  Division,  U.S. 
Environmental  Protection  Agency.  501 
3rd  Street,  NW.,  Washington.  DC  20001 
(express  mail/courier);  and 

(3)  Director  (2242A),  Air  Enforcement 
Division,  U.S.  Environmental  Protection 
Agency,  Ariel  Rios  Building,  1200 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20460. 

(b)  Criteria  for  an  R&-D  exemption.  For 
an  R&D  exemption  to  be  granted,  the 
person  requesting  an  exemption  must: 

(1)  Demonstrate  a  purpose  that 
constitutes  an  appropriate  basis  for 
exemption; 

(2)  Demonstrate  that  an  exemption  is 
necessary'; 

(3)  Design  an  R&D  program  to  be 
reasonable  in  scope; and 

(4)  Exercise  a  degree  of  control 
consistent  with  the  purpose  of  the 
program  and  EPA's  monitoring 
requirements. 

(c)  Information  required  to  be 
submitted.  To  demonstrate  each  of  the 
elements  in  paragraphs  (b)(1)  through 
(4)  of  this  section,  the  person  requesting 
an  exemption  must  include  the 
following  information  in  the  written 
request  required  under  paragraph  (a)  of 
this  section: 

(1)  A  concise  statement  of  the  purpose 
(jf  the  program  demonstrating  that  the 
program  has  an  appropriate  R&D 
purpose. 

(2)  An  explanation  of  why  the  stated 
purpose  of  the  program  cannot  be 
achieved  in  a  practicable  manner 
without  performing  one  or  more  of  the 
prohibited  acts  under  this  subpart. 

(3)  To  demonstrate  the  reasonableness 
of  the  scope  of  the  program: 

(i)  An  estimate  of  the  program's 
duration  in  time  and,  if  appropriate, 
mileage; 

(ii)  An  estimate  of  the  maximum 
number  of  vehicles  or  engines  involved 
in  the  program; 

(iii)  The  manner  in  which  the 
information  on  vehicles  and  engines 
used  in  the  program  will  be  recorded 
and  made  available  to  the  Administrator 
upon  request;  and 

(iv)  The  quantity  of  diesel  fuel  which 
does  not  comply  with  the  requirements 
of  §§  80.446  through  80.448. 

(4)  With  regard  to  control,  a 
demonstration  that  the  program  affords 
EPA  a  monitoring  capability,  including; 


(i)  The  site(s)  of  the  program 
(including  facility  name,  street  address, 
city,  county,  state,  and  zip  code); 

(ii)  The  meuiner  in  which  information 
on  vehicles  and  engines  used  in  the 
program  will  be  recorded  and  made 
available  to  the  Administrator  upon 
request; 

(iii)  The  manner  in  which  information 
on  the  diesel  fuel  used  in  the  program 
(including  quantity,  fuel  properties, 
name,  address,  telephone  number  and 
contact  person  of  the  supplier,  and  the 
date  received  from  the  supplier),  will  be 
recorded  and  made  available  to  the 
Administrator  upon  request; 

(•v)  The  manner  in  which  the  party 
wi  '  ensure  that  the  R&D  fuel  will  be 
segregated  from  motor  vehicle  diesel 
fuel  and  fuel  pumps  will  be  labeled  to 
ensure  proper  use  of  the  R&D  diesel 
hiel; 

(v)  The  name,  address,  telephone 
number  and  title  of  the  person(s)  in  the 
organization  requesting  an  exemption 
from  whom  further  information  on  the 
application  may  be  obtained;  and 

(vi)  The  name,  address,  telephone 
number  and  title  of  the  person(s)  in  the 
organization  requesting  an  exemption 
who  is  responsible  for  recording  and 
making  available  the  information 
specified  in  this  paragraph,  and  the 
location  where  such  information  will  be 
maintained. 

(d)  Additional  requirements.  (1)  The 
product  transfer  documents  associated 
with  R&D  motor  vehicle  diesel  fuel  must 
comply  with  requirements  of 

§  80.462(b)(5). 

(2)  The  R&D  diesel  fuel  must  be 
designated  by  the  refiner  or  supplier,  as 
applicable,  as  R&D  diesel  fuel. 

(3)  The  R&D  diesel  fuel  must  be  kept 
segregated  from  non-exempt  motor 
vehicle  diesel  fuel  at  all  points  in  the 
distribution  system. 

(4)  The  R&D  diesel  fuel  must  not  be 
sold,  distributed,  offered  for  sale  or  '^ 
distribution,  dispensed,  supplied, 
offered  for  supply,  transported  to  or 
from,  or  stored  by  a  diesel  fuel  retail 
outlet,  or  by  a  wholesale  purchaser- 
consumer  facility,  unless  the  wholesale 
purchaser-consumer  facility  is 
associated  with  the  R&D  program  that 
uses  the  diesel  fuel. 

(5)  At  the  completion  of  the  program, 
any  emission  control  systems  or 
elements  of  design  which  are  damaged 
or  rendered  inoperative  shall  be 
replaced,  or  the  responsible  person  will 
be  liable  for  a  violation  of  the  Clean  Air 
Act  Section  203(a)(3)  unless  sufficient 
evidence  is  supplied  that  the  emission 
controls  or  elements  of  design  were  not 
damaged. 

(e)  [Reserved] 


(f)  Mechanism  for  granting  of  an 
exemption.  A  request  for  an  R&D 
exemption  will  be  deemed  approved  by 
the  earlier  of  sixty  (60)  days  from  the 
date  on  which  EPA  receives  the  request 
for  exemption,  (provided  that  EPA  has 
not  notified  the  applicant  of  potential 
disapproval  by  that  time),  or  the  date  on 
which  the  applicant  receives  a  written 
approval  letter  from  EPA. 

(1)  The  volume  of  diesel  fuel  subject 
to  the  approval  shall  not  exceed  the 
estimated  amount  in  paragraph  (c)(3)(iv) 
of  this  section,  unless  EPA  grants  a 
greater  amount  in  writing. 

(2)  Any  exemption  granted  under  this 
section  will  expire  at  the  completion  of 
the  test  program  or  three  years  from  the 
date  of  approval,  whichever  occurs  first, 
and  may  only  be  extended  upon  re- 
application  consistent  will  all 
requirements  of  this  section. 

(3)  The  passage  of  sixty  (60)  days  will 
not  signify  the  acceptance  by  EPA  of  the 
validity  of  the  information  in  the 
request  for  an  exemption.  EPA  may  elect 
at  any  time  to  review  the  information 
contained  in  the  request,  and  where 
appropriate  may  notify  the  responsible 
person  of  disapproval  of  the  exemption. 

(4)  In  granting  an  exemption  the 
Administrator  may  include  terms  and 
conditions,  including  replacement  of 
emission  control  devices  or  elements  of 
design,  that  the  Administrator 
determines  are  necessary  for  monitoring 
the  exemption  and  for  assuring  that  the 
purposes  of  this  subpart  are  met. 

(5)  Any  violation  of  a  term  or 
condition  of  the  exemption,  or  of  any 
requirement  of  this  section,  will  cause 
the  exemption  to  be  void  ab  initio. 

(6)  If  any  information  required  under 
paragraph  (c)  of  this  section  should 
change  after  approval  of  the  exemption, 
the  responsible  person  must  notify'  EPA 
in  writing  immediately.  Failure  to  do  so 
may  result  in  disapproval  of  the 
exemption  or  may  make  it  void  ab 
initio,  and  may  make  the  party  liable  for 
a  violation  of  this  subpart. 

(g)  Effects  of  exemption.  Motor 
vehicle  diesel  fuel  that  is  subject  to  an 
R&D  exemption  under  this  section  is 
exempt  from  other  provisions  of  this 
subpart  provided  that  the  fuel  is  used  in 
a  manner  that  complies  with  the 
purpose  of  the  program  under  paragraph 
(c)  of  this  section  and  the  requirements 
of  this  section. 

(h)  Notification  of  Completion.  The 
party  shall  notify  EPA  in  writing  within 
thirty  (30)  days  of  completion  of  the 
R&D  program. 


§  80.467  What  are  the  requirements  for  an 
exemption  for  motor  vehicle  diesel  fuel  for 
use  in  the  Territories? 

The  sulfur  standards  and  dye 
requirement  of  §80. 446(a)(1)  and  (b)  do 
not  apply  to  diesel  fuel  that  is  produced, 
imported,  sold,  offered  for  sale, 
supplied,  offered  for  supply,  stored, 
dispensed,  or  transported  for  use  in  the 
Territories  of  Guam,  American  Samoa  or 
the  Commonwealth  of  the  Northern 
Mariana  Islands  provided  that  such 
diesel  fuel  is: 

(a)  Designated  by  the  refiner  or 
importer  as  high  sulfur  diesel  fuel  only 
for  use  in  Guam.  American  Samoa,  or 
the  Commonwealth  of  the  Northern 
Mariana  Islands; 

(b)  Used  only  in  Guam.  American 
Samoa,  or  the  Commonwealth  of  the 
Northern  Mariana  Islands: 

(c)  Accompanied  by  documentation 
that  complies  with  the  product  transfer 
document  requirements  of 

§  80.462(b)(3):  and 

(d)  Segregated  from  non-exempt 
highway  and  other  diesel  fuel  at  all 
points  in  the  distribution  system  from 
the  point  the  diesel  fuel  is  designated  as 
exempt  fuel  only  for  use  in  Guam. 
American  Samoa,  or  the  Commonwealth 
of  the  Northern  Mariana  Islands,  while 
the  exempt  fuel  is  in  the  United  States 
but  outside  these  Territories. 

§§80.468-469    [Reserved] 

Violation  Provisions 

§  80.470    What  acts  are  prohibited  under 
the  diesel  fuel  sulfur  program? 

No  person  shall: 

(a)  Standard  or  dye  violation. 
Produce,  import,  sell,  offer  for  sale, 
dispense,  supply,  offer  for  supply,  store 
or  transport  motor  vehicle  diesel  fuel 
that  does  not  comply  with  the 
applicable  standards  and  dye 
requirements  under  §  80.446. 

fb)  Additive  violation.  Blend  or  permit 
the  blending  into  motor  vehicle  diesel 
fuel  downstream  of  the  refinen.'.  or  use, 
or  permit  the  use,  as  motor  vehicle 
diesel  fuel,  of  additives  which  do  not 
comply  with  the  requirements  of 
§80.447. 

(c)  Motor  Oil  violation.  Introduce  into 
diesel  motor  vehicles,  or  permit  the 
introduction  into  such  vehicles  of  motor 
oil,  or  motor  oil  blended  with  diesel 
fuel,  which  does  not  comply  with  the 
requirements  of  §  80.448. 

(d)  Introduction  violation.  Introduce, 
or  permit  the  introduction  of.  fuel  into 
diesel  motor  vehicles  which  does  not 
comply  with  the  standards  of  §  80.446. 

(e)  Cause  another  party  to  violate. 
Cause  another  person  to  commit  an  act 
in  violation  of  paragraphs  (a)  through 
(d)  of  this  section. 
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(f)  Cause  violating  fuel  or  additive  to 
be  in  the  distribution  system  Clause 
diesel  fuel  to  be  in  the  diesel  fuel 
distribution  system  which  does  not 
comply  with  the  applicable  standard  or 
dye  requirements  of  §  80.446.  or  cause 
any  diesel  fuel  additive  to  be  in  the 
distribution  system  which  does  not 
comply  with  the  sulfur  standard  of 
§80.447. 

§  80.471     What  evidence  may  be  used  to 
determine  compliance  with  the  prohibitions 
and  requirements  of  this  subpart  and 
liabiiity  for  violations  of  this  subpart? 

(a)  Compliance  with  sulfur,  cetane. 
and  aromatics  standards.  Compliance 
with  the  standards  in  §§  80.446  and 
80.448  shall  be  determined  based  on  the 
level  of  the  applicable  component  or 
parameter,  using  the  sampling 
methodologies  specified  in  §  80.3.10(b), 
as  applicable,  and  the  appropriate 
testing  methodologies  specified  in 

§  80.461(a)  or(b)  for  sulfur,  §80.2(w)  for 
cetane  index,  and  §  80.2(z)  for  aromatic 
content.  Any  evidence  or  information, 
including  the  o.\clusive  use  of  such 
evidence  or  information,  may  be  used  to 
establish  the  level  of  the  applicable 
component  or  parameter  in  the  diesel 
fuel,  or  motor  oil  to  be  used  in  diesel 
fuel,  if  the  evidence  or  information  is 
relevant  to  whether  that  level  would 
have  been  in  compliance  with  the 
standard  if  the  appropriate  sampling 
and  testing  methodology  had  been 
correctly  performed.  Such  evidence  may 
be  obtained  from  any  source  or  location 
and  may  include,  but  is  not  limited  to. 
test  results  using  methods  other  than  the 
compliance  methods  in  this  paragraph, 
business  records,  and  conunercial 
documents 

(b)  Compliance  with  other 
requirements.  Determination  of 
compliance  with  the  requirements  of 
this  subpart  other  than  the  standards 
described  in  paragraph  (a)  of  this 
section  and  in  §§  80.446  and  80  448. 
and  determination  of  liability  for  anv 
violation  of  this  subpart,  may  be  based 
on  information  obtained  from  any 
source  ur  location.  Such  information 
may  include,  but  is  not  limited  to, 
business  records  and  commercial 
documents. 

§  80.472    Who  is  liable  for  violations  of  this 
subpart? 

(a)  Persons  liable  far  violations  of 
prohibited  acts — (1)  Standard,  dye. 
additives,  motor  oil.  and  introduction 
violations,  (i)  Any  refiner,  importer, 
distributor,  reseller,  carrier,  retailer,  or 
wholesale  purchaser-consumer  who 
owned,  leased,  operated,  controlled  or 
supervised  a  facility  where  a  violation 
of  §80. 470(a)  through  (d)  occurred,  is 


deemed  liable  for  the  applicable 
violation. 

(ii)  Any  person  who  violates 
§  80.470(a)  through  (d)  is  liable  for  the 
violation. 

(iii)  Any  person  who  causes  another 
person  to  violate  §  80.470(a)  through  (d) 
is  liable  for  a  violation  of  §  80.470(e). 

(iv)  Any  refiner,  importer,  distributor, 
reseller,  carrier,  retailer,  or  wholesale 
purchaser-consumer  who  produced, 
imported,  sold,  offered  for  sale, 
dispensed,  supplied,  offered  to  supply, 
stored,  transported,  or  caused  the 
transportation  or  storage  of,  diesel  fuel 
that  violates  §  80.470(a),  is  deemed  in 
violation  of  §  80.470(e]. 

(2)  Cause  violating  diesel  fuel  or 
additive  to  be  in  the  distribution  system. 
Any  refiner,  importer,  distributor, 
reseller,  carrier,  retailer,  or  wholesale 
purchaser-consumer  who  owned, 
leased,  operated,  controlled  or 
supervised  a  facility  from  which  motor 
vehicle  diesel  fuel  or  additive  was 
released  into  the  distribution  system 
which  does  not  comply  with  the 
applicable  standards  or  dye  requirement 
of  §  80.446  or  §  80.447.  is  deemed  in 
violation  of  §80. 470(f) 

(3)  Branded  refiner/ importer  liability. 
Any  refiner  or  importer  whose 
corporate,  trade,  or  brand  name,  or 
whose  marketing  subsidiary's  corporate, 
trade,  or  brand  name  appeared  at  a 
facility  where  a  violation  of  §  80.470(a) 
occurred,  is  deemed  in  violation  of 

§  80.470(a). 

(4)  Carrier  causation  In  order  for  a 
c;arrier  to  be  liable  under  paragraph 
(a)(l)(iii)  or  (iv)  of  this  section.  EPA 
must  demonstrate,  by  reasonably 
specific  showing  by  direct  or 
circumstantial  evidence,  that  the  carrier 
caused  the  violation 

(5)  Parent  corporation  Any  parent 
c:orporation  is  liable  for  any  violations 
of  this  subpart  that  are  committed  by 
anv  subsidiarv'. 

ffi)  Joint  venture  Each  partner  to  a 
joint  venture  is  jointly  and  severally 
liable  for  anv  violation  of  this  subpart 
that  occurs  at  the  joint  venture  facility 
or  is  committed  by  the  joint  venture 
operation. 

(b)  Persons  liable  for  failure  to  meet 
other  provisions  of  this  subpart.  Any 
refiner,  importer,  distributor,  reseller, 
carrier,  retailer,  or  wholesale  purchaser- 
consumer  who: 

(1)  Fails  to  meet  a  provision  of  this 
subpart  not  addressed  in  paragraph  (a) 
of  this  section  is  liable  for  a  violation  of 
that  provision;  or 

(2)  r.auses  another  person  to  fail  to 
meet  a  provision  of  this  subpart  not 
addressed  in  paragraph  (a)  of  this 
section,  is  liable  for  causing  a  violation 
of  that  provision. 


§  80.473    What  defenses  apply  to  persons 
deemed  liable  for  a  violation  of  a  prohibited 
act? 

(a)  Presumptive  liability  defenses. 
Any  person  deemed  liable  for  a 
violation  of  a  prohibition  under  §80.472 
(a)(l){i)  or  (a)(l)(iv).  (a)(2)  or  (a)(3),  will 
not  be  deemed  in  violation  if  the  person 
demonstrates  that: 

(1)  The  violation  was  not  caused  by 
the  person  or  the  person's  employee  or 
agent: 

(2)  Product  transfer  documents 
account  for  fuel  or  additive  found  to  be 
in  violation  and  indicate  that  the 
violating  product  had  met  the 
applicable  requirements  when  it  was 
under  the  party's  control;  and 

(3)  The  person  conducted  a  quality 
assurance  sampling  and  testing 
program,  as  described  in  paragraph  (d) 
of  this  section.  A  carrier  may  rely  on  the 
quality  assurance  program  carried  out 
by  another  party,  including  the  party 
who  owns  the  diesel  fuel  in  question, 
provided  that  the  quality  assurance 
program  is  carried  out  properly 
Retailers  and  w'holesale  purchaser- 
consumers  cue  not  required  to  conduct 
quality  assurance  programs. 

(b)  branded  refiner  defenses.  In  the 
case  of  a  violation  found  at  a  facility 
operating  under  the  corporate,  trade  or 
brand  name  of  a  refiner  or  importer,  or 
a  refiner's  or  importer's  marketing 
subsidiarv.  the  refiner  or  importer  must 
show,  in  addition  to  the  defense 
elements  required  under  paragraphs 
(a)(1)  and  (a)(2)  of  this  section,  that  the 
violation  was  caused  by: 

(1)  An  act  in  violation  of  law  (other 
than  the  Clean  Air  Act  or  this  part  80). 
or  an  act  of  sabotage  or  vandalism; 

(2)  The  action  of  any  refiner,  importer, 
retailer,  distributor,  reseller,  oxygenate 
blender,  carrier,  retailer  or  wholesale 
purchaser-consumer  in  violation  of  a 
contractual  agreement  between  the 
branded  refiner  or  importer  and  the 
person  designed  to  prevent  such  action, 
and  despite  periodic  sampling  and 
testing  by  the  branded  refiner  or 
importer  to  ensure  compliance  with 
such  contractual  obligation;  or 

(3)  The  action  of  any  carrier  or  other 
distributor  not  subject  to  a  contract  with 
the  refiner  or  importer,  but  engaged  for 
transportation  of  diesel  fuel,  despite 
specifications  or  inspections  of 
procedures  and  equipment  which  are 
reasonably  calculated  to  prevent  such 
action. 

(c)  Causation  demonstration.  Under 
paragraph  (a)(1)  of  this  section  for  any 
person  to  show  that  a  violation  was  not 
caused  by  that  person,  or  under 
paragraph  (b)  of  this  section  to  show 
that  a  violation  was  caused  by  any  of  the 
specified  actions,  the  person  must 
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demonstrate  by  reasonably  specific 
showing,  by  direct  or  circumstantial 
evidence,  that  the  violation  was  caused 
or  must  have  been  caused  by  another 
person  and  that  the  person  asserting  the 
defense  did  not  contribute  to  that  other 
person's  causation. 

(d)  Quality  assurance  and  testing 
program.  (1)  To  demonstrate  an 
acceptable  quality  assurance  program 
under  paragraph  (a)(2)  of  this  section,  a 
person  must  present  evidence  of  the 
following; 

(i)  A  periodic  sampling  and  testing 
program  to  ensure  the  motor  vehicle 
diesel  fuel  or  additive  the  person  sold, 
dispensed,  supplied,  stored,  or 
transported,  meets  the  applicable 
standards;  and 

(ii)  On  each  occasion  when  motor 
vehicle  diesel  fuel  or  additive  is  found 
not  in  compliance  with  the  applicable 
standard: 

(A)  The  person  immediately  ceases 
selling,  offering  for  sale,  dispensing, 
supplying,  offering  for  supply,  storing  or 
transporting  the  non-complying 
product:  and 

(B)  The  person  promptly  remedies  the 
violation  and  the  factors  that  caused  the 
violation  (for  example,  by  removing  the 
non-complying  product  from  the 
distribution  system  until  the  applicable 
standard  is  achieved  and  taking  steps  to 
prevent  future  violations  of  a  similar 
nature  from  occurring). 

(2)  For  any  carrier  who  transports 
motor  vehicle  diesel  fuel  or  additive  in 
a  tank  truck,  the  quality  assurance 
program  required  under  this  paragraph 
(d)  need  not  include  periodic  sampling 
and  testing  of  the  motor  vehicle  diesel 
fuel  or  additive  in  the  tank  truck,  but  in 
lieu  of  such  tank  truck  sampling  and 
testing,  the  carrier  shall  demonstrate 
evidence  of  an  oversight  program  for 
monitoring  compliance  with  the 
requirements  of  this  subpart  relating  to 
the  transport  or  storage  of  such  product 
by  tank  truck,  such  as  appropriate 
guidance  to  drivers  regarding 
compliance  with  the  applicable  sulfur 
standard  and  product  transfer  document 
requirements,  and  the  periodic  review 
of  records  received  in  the  ordinary 
course  of  business  concerning  motor 
vehicle  diesel  fuel  or  additive  quality 
and  delivery. 

§  80.474    What  penalties  apply  under  this 
subpart? 

.    (a)  Any  person  liable  for  a  violation 
under  §  80.472  is  subject  to  civil 
penalties  as  specified  in  section  205  of 
the  Clean  Air  Act  for  every  day  of  each 
such  violation  and  the  amount  of 
economic  benefit  or  savings  resulting 
from  each  violation. 


(b)(1)  Any  person  liable  under 
§  80.472(a)('l)  for  a  violation  of  an 
applicable  standard  or  requirement 
under  §  80.446,  or  of  causing  another 
party  to  violate  such  standard  or 
requirement,  is  subject  to  a  separate  day 
of  violation  for  each  and  every  day  the 
non-complying  motor  vehicle  diesel  fuel 
remains  any  place  in  the  distribution 
system. 

(2)  Any  person  liable  under 

§  80.472(a)(2)  for  causing  motor  vehicle 
diesel  fuel  to  be  in  the  distribution 
system  which  does  not  comply  with  an 
applicable  standard  or  requirement  of 
§  80.446.  is  subject  to  a  separate  day  of 
violation  for  each  and  every  day  that  the 
non-complying  motor  vehicle  diesel  fuel 
remains  any  place  in  the  motor  vehicle 
diesel  fuel  distribution  system. 

(3)  For  purposes  of  this  paragraph  (b). 
the  length  of  time  the  motor  vehicle 
diesel  fuel  in  question  remained  in  the 
motor  vehicle  diesel  fuel  distribution 
system  is  deemed  to  be  twenty-five 
days,  unless  a  person  subject  to  liability 
or  EPA  demonstrates  by  reasonably 
specific  showings,  by  direct  or 
circumstantial  evidence,  that  the  non- 
complying  motor  vehicle  diesel  fuel 
remained  in  the  distribution  system  for 
fewer  than  or  more  than  twenty-five 
days. 

(c)  Any  person  liable  under 

§  80.472(a)(1)  for  blending  into  motor 
vehicle  diesel  fuel  an  additive  violating 
the  sulfur  standard  under  §  80.447(a)(1). 
or  of  causing  another  party  to  violate 
that  requirement,  is  subject  to  a  separate 
day  of  violation  for  each  and  every  day 
the  non-complying  motor  vehicle  diesel 
fuel  remains  any  place  in  the  system. 

(d)  Any  person  liable  under 

§  80.472(b)  for  failure  to  meet,  or 
causing  a  failure  to  meet,  a  provision  of 
this  subpart  is  liable  for  a  separate  day 
of  violation  for  each  and  ever>'  day  such 
provision  remains  unfulfilled. 

PART  86— {AMENDED] 

8.  The  authority  citation  for  part  86 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

9.  Section  86.004-2  of  subpart  A  is 
amended  by  adding  in  alphabetical 
order  a  definition  of  "U.S. -directed 
production"  to  read  as  follows: 

§86.004-2    Definitions. 

***** 

U.S. -directed  production  means  the 
engines  or  vehicles  produced  by  a 
manufacturer  for  which  the 
manufacturer  has  reasonable  assurance 
that  sale  was  or  will  be  made  to  ultimate 
purchasers  in  the  United  States. 


10.  Section  86.004—40  of  subpart  A  is 
amended  by  revising  the  introductory 
text  to  read  as  follows: 

§  86.004-40     Heavy-duty  engine  rebuilding 
practices. 

The  provisions  of  this  section  are 
applicable  to  heavy-duty  engines  subject 
to  model  year  2004  or  later  standards 
and  are  applicable  to  the  process  of 
engine  rebuilding  (or  rebuilding  a 
portion  of  an  engine  or  engine  system}. 
The  process  of  engine  rebuilding 
generally  includes  disassembly, 
replacement  of  multiple  parts  due  to 
wear,  and  reassembly,  and  also  mav 
include  the  removal  of  the  engine  from 
the  vehicle  and  other  acts  associated 
with  rebuilding  an  engine.  Any 
deviation  from  the  provisions  contained 
in  this  section  i.<;  a  prohibited  act  under 
section  203(a)(3)  of  the  Clean  Air  .\ct 
(42  U.S.C.  7522(a)(3)) 

1 1 .  A  now  §  86.007-10  is  added  to 
subpart  A  to  read  as  follows: 

§  86.007-1 0     Emission  standards  for  2007 
and  later  model  year  Otto-cycle  heavy-duty 
engines  and  vehicles. 

This  §  86.007-10  includes  text  that 
specifies  requirements  that  differ  from 
§  86.099-10.  Where  a  paragraph  in 
§  86.099-10  is  identical  and  applicable 
to  §  86.007-10.  this  may  be  indicated  by 
specifv'ing  the  corresponding  paragraph 
and  the  statement  "(Reserved].  For 
guidance  see  §  86.099-10.  " 

(a)(1)  Exhaust  emissions  from  new 
2007  and  later  model  year  Otto-cycle 
HDEs  shall  not  exceed: 

(i)(A)  Oxides  of  Mtrogen  IXOxJ.  0.20 
grams  per  brake  horsepower-hour  (0.075 
grams  per  megajoule). 

(B)  A  manufacturer  may  elect  to 
include  any  or  all  of  its  Otto-cycle  HDE 
families  in  any  or  all  of  the  NOx  and 
NOx  plus  NMHC  emissions  ABT 
programs  for  HDEs,  within  the 
restrictions  described  in  §86.007-15  or 
§  86.004-15.  If  the  manufactiu-er  elects 
to  include  engine  families  in  any  of 
these  programs,  the  NOx  FEL  may  not 
exceed  0.50  grams  per  brake 
horsepower-hour  (0.19  grams  per 
megajoule).  This  ceiling  value  applies 
whether  credits  for  the  family  are 
derived  from  averaging,  banking,  or 
trading  programs. 

(ii)(A)  Non-methane  Hydrocarbons 
(NMHC)  for  engines  fueled  with  either 
gasoline,  natural  gas.  or  liquefied 
petroleum  gas.  0.14  grams  per  brake 
horsepower-hour  (0.052  gram  per 
megajoule). 

(B)  Non-methane  Hydrocarbon 
Equivalent  INMHCE)  for  engines  fueled 
with  methanol.  0.14  grams  per  brake 
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horsepiivvfir-hoiir  (I). 052  ^ram  per 
mt!gaj()ule). 

(iii)(A)  Ciirhoi)  monoxidv  14.4  grams 
per  brake  hcirsepower-hour  (5.3b  grams 
p»^r  mt^gajoulo). 

(B)  lah'  Ciirbon  Monoxidf  For  all 
Otfo-cycle  HDEs  utilizing  aftertreatm«nt 
technology:  0.50  percent  of  exhau.st  gas 
flfjvv  at  curb  idle. 

(iv)  Particulate  0.01  gram  per  brake 
horsepower-hour  (0.0037  gram  per 
megajoule). 

(v)  Formaldehyde.  0.016  grams  per 
brake  horsepower-hour  (0.0060  gram  per 
megajoule) 

(2)  The  standards  set  forth  in 
paragraph  (a)(1)  of  this  section  refer  to 
the  exhaust  emitted  over  the  operating 
.schedule  set  forth  in  paragraph  (f)(1)  "f 
appendix  I  to  this  part,  and  measured 
and  calculated  in  accordance  with  the 
procedures  set  forth  in  subpart  N  or  P 
of  this  part. 

(3) I Reserved  I 

(4)  I  Reserved  I 

(b)  Evaporative  emissions  from  heavy- 
dutv  vehicles  shall  not  exceed  the 
following  standards.  The  standards 
applv  equally  to  certifii.atKjn  and  inuse 
vehicles.  The  spitback  standard  also 
applies  to  newlv  assembled  vehif.les. 
For  certification  vehicles  (mly. 
manufacturers  may  ccmduct  testing  to 
cjuantifv  a  level  of  nonfuel  background 
emissions  for  an  individual  test  vehicle. 
Such  a  demonstration  must  include  a 
description  of  the  source(s)  of  emissions 
and  an  estimated  decay  rate.  The 
demonstrated  level  of  nonfwel 
background  emissions  may  be 
subtracted  from  emission  test  results 
from  certification  vehit;les  if  approved 
in  advance  hv  the  .-Vdministrator. 

(1)  Hvdrocarbons  (for  vehicles 
equipped  with  gasoline-fueled,  natural 
gas-fueled  or  liquefied  petroleum  gas- 
fueled  engines),  (i)  For  vehicles  with  a 
Gross  Vehicle  Weight  Rating  of  up  to 
14.000  lbs: 

(A)(1)  For  the  full  three-diurnal  test 
sequence  described  in  §86.1230-96. 
diurnal  plus  hot  soak  measurements;  14 
grams  per  test. 

(2)  Vi)T  the  supplemental  Iwo-diurn.il 
test  sequence  described  in  *}  H6  1230-46, 
diurnal  plus  hot  soak  measurements 
(gasoline-fueled  vehicles  cmly):  1  75 
grams  per  test 

(B)  Running  los.s  test  (gasoline-fueled 
vt'hicles  only):  ().(J5  grams  per  mile. 

(C)  Fuel  dispensing  spitback  test 
(gasoline-fueled  vehicles  only):  1.0  gram 
per  test. 

(h)  P'or  vehicles  with  a  (Jross  Vehicle 
Weight  Rating  of  greater  than  14.000  lbs: 

(A)(/)  For  the  full  three-diurnal  test 
sequence  described  in  t)  Hti.  1230-96, 
diurnal  plus  hot  soak  measurements:  1.9 
grams  per  test. 


(2)  For  the  supplemental  two-diumal 
test  sequence  described  in  <i  86.1230-96. 
diurnal  plus  hot  soak  measurements 
(gasoline-fueled  vehicles  only):  2.3 
grams  per  test. 

(B)  Running  loss  test  (gasoline-fueled 
vehicles  only):  0.05  grams  per  mile. 

(2)  Total  Hydrocarbon  Equivalent  (for 
vehicles  equipped  with  methanol-fueled 
engines),  (i)  For  vehicles  with  a  Gross 
Vehicle  Weight  Rating  of  up  to  14.000 
lbs: 

(A)(J)  For  the  full  three-diurnal  test 
sequence  described  in  §  86.1230-96, 
diurnal  plus  hot  soak  measurements:  1.4 
grams  carbon  per  test. 

[2]  For  the  supplemental  two-diurnal 
test  sequence  described  in  §86.1230—96. 
diurnal  plus  hot  soak  measurements: 
1  75  grams  carbon  per  test. 

(B)  Running  loss  test:  0.05  grams 
(.arbon  per  mile. 

(C)  Fuel  dispensing  spitback  test:  1.0 
gram  carbon  per  test. 

(ii)  For  vehicles  with  a  Gross  Vehicle 
Weight  Rating  of  greater  than  14.000  lbs: 

(A)(/)  For  tne  full  three-diurnal  test 
sequence  described  in  §86.1230-96. 
diurnal  plus  hot  soak  measurements:  1.9 
grams  carbon  per  test. 

(2)  For  the  supplemental  two-diurnal 
test  sequence  described  in  §  86.1230-96. 
diurnal  plus  hot  soak  measurements:  2.3 
grains  carbon  per  test. 

(B)  Running  loss  test:  0.05  grams 
carbon  per  mile. 

(3)(i)  For  vehicles  with  a  Gross 
Vehicle  Weight  Rating  of  up  to  26.000 
lbs.  the  standards  set  forth  in  paragraphs 
(b)(1)  and  (b)(2)  of  this  section  refer  to 
a  composite  sample  of  evaporative 
emissions  collected  under  the 
c(jnditions  and  measured  in  accordance 
with  the  procedures  set  forth  in  subpart 
M  of  this  part. 

(ii)  For  vehicles  with  a  Gross  Vehicle 
Weight  Rating  of  greater  than  26.000 
lbs.,  the  .standards  set  forth  in 
paragraphs  (b){l)(ii)  and  (b)(2)(ii)  of  this 
section  refer  to  the  manufacturer's 
engineering  design  evaluation  using 
good  engineering  practice  (a  statement 
of  which  is  required  in  §86.098- 
23(b)(4)(ii)) 

(4)  .Ml  fuel  vapor  generated  in  a 
gasoline-or  methanol-fueled  heavy-duty 
vehicle  during  inuse  operations  shall 
be  routed  exclusivelv  to  the  evaporative 
(  ontrol  svstem  (e.g..  either  canister  or 
engine  purge)  The  only  exception  to 
this  requirement  shall  be  for 
emergencies 

(c)  No  crankcase  emissions  shall  be 
dis(. barged  into  the  ambient  atmosphere 
frimi  anv  new  2007  or  later  model  year 
Otto-cycle  HDE. 

(d)  Every  manufacturer  of  new  motor 
vehicle  engines  subject  to  the  standards 
prescribed  in  this  section  shall,  prior  to 


taking  any  of  the  actions  specified  in 
section  263(a)(1)  of  the  Act.  test  or  cause 
to  be  tested  motor  vehicle  engines  in 
accordance  with  applicable  procedures 
in  subpart  N  or  P  of  this  part  to  ascertain 
that  such  test  engines  meet  the 
requirements  of  this  sec:tion. 
(e)[ Reserved).  For  guidance  see 
§86.099-10. 

12.  A  new  §  86.007-11  is  added  to 
subpart  A  to  read  as  follows: 

§  88.007-1 1     Emission  standards  for  2007 
and  later  model  year  diesel  heavy-duty 
engines  and  vehicles. 

Section  86.007-11  includes  text  that 
specifies  requirements  that  differ  from 
§  86.004-11 .  Where  a  paragraph  in 
§86.004-11  is  identical  and  applicable 
to  §  86.007-1 1 .  this  may  be  indicated  by 
specifying  the  corresponding  paragraph 
and  the  statement  "[Reserved).  For 
guidance  see  §86.004-11." 

(a)(1)  Exhaust  emissions  from  new 
2007  and  later  model  year  diesel  HDEs 
shall  not  exceed  the  following: 

(i)(A)  Oxides  of  Nitrogen  (NC\).  0.20 
grams  per  brake  horsepower-hour  (0.075 
gram  per  megajoule). 

(B)  A  manufacturer  may  elect  to 
include  any  or  all  of  its  diesel  HDE 
families  in  any  or  all  of  the  NOx  and 
NOx  plus  NMHC  emissions  ABT 
programs  for  HDEs.  within  the 
restrictions  described  in  §86.007-15  or 
§  86.004-15.  If  the  manufacturer  elects 
to  include  engine  families  in  any  of 
these  programs,  the  NOx  FELs  may  not 
exceed  0.50  grams  per  brake 
horsepower-hour  (0.19  grams  per 
megajoule).  This  ceiling  value  applies 
whether  credits  ^or  the  family  are 
derived  from  averaging,  banking,  or 
trading  programs. 

(ii)(A)  \nn-methane  Hydrocarbons 
ISMHCl  for  engines  fueled  with  either 
diesel  fuel,  natural  gas.  or  liquefied 
petroleum  gas.  0.14  grams  per  brake 
horsepower-hour  (0.052  gram  per 
megajoule). 

(B)  \on-methane  Hydrocarbon 
Equivalent  I  WfHCEl  for  engines  fueled 
with  methanol.  0.14  grams  per  brake 
horsepower-hour  (0.052  gram  per 
megajoule). 

(iii)  Carbon  monoxide  (A)  15.5  grams 
per  brake  horsepower-hour  (5.77  grams 
per  megajoule). 

(B)  0.50  percent  of  exhaust  gas  flow  at 
curb  idle  (methanol-,  natural  gas-,  and 
liquefied  petroleum  gas-fueled  diesel 
HDEs  only). 

(iv)  Particulate.  (A)  0.01  gram  per 
brake  horsepower-hour  (0.0037  gram  per 
megajoule). 

(B)  A  manufacturer  may  elect  to 
include  any  or  all  of  its  diesel  HDE 
families  in  any  or  all  of  the  particulate 
ABT  programs  for  HDEs,  within  the 
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restrictions  described  in  §86.007-15  or 
superseding  applicable  sections.  If  the 
manufacturer  elects  to  include  engine 
families  in  any  of  these  programs,  the 
particulate  PEL  may  not  exceed  0.02 
gram  per  brake  horsepower-hour  (0.0075 
gram  per  megajoule). 

(v)  Formaldehyde.  0.016  grams  per 
brake  horsepower-hour  (0.0060  gram  per 
megajoule). 

(2)  The  standards  set  forth  in 
paragraph  (a)(1)  of  this  section  refer  to 
the  exhaust  emitted  over  the  operating 
schedule  set  forth  in  paragraph  (f)(2)  of 
appendix  I  to  this  part,  and  measiu-ed 
and  calculated  in  accordance  with  the 
procedures  set  forth  in  subpart  N  or  P 
of  this  part,  except  as  noted  in  §  86.007- 
23(c)(2). 

{3)(i)  The  weighted  average  exhaust 
emissions,  as  determined  under 
§  86.136(>-2004{e)(5)  pertaining  to  the 
supplemental  steady-state  test  cycle,  for 
each  regulated  pollutant  shall  not 
exceed  1.0  times  the  applicable 
emission  standards  or  FELs  specified  in 
paragraph  (a)(1)  of  this  section. 

(ii)  Exhaust  emissions  shall  not 
exceed  the  Maximum  Allowable 
Emission  Limits  (for  the  corresponding 
speed  and  load),  as  determined  under 
§  86.1360-2004(f),  when  the  engine  is 
operated  in  the  steady-state  control  area 
defined  under  §86.1 360-2004(d). 

(4)(i)  The  weighted  average  emissions, 
as  determined  under  §  86.1370 
pertaining  to  the  not-to-exceed  test 
procedures,  for  each  regulated  pollutant 
shall  not  exceed  1.25  times  the 
applicable  emission  standards  or  FELs 
specified  in  paragraph  (a)(1)  of  this 
section,  except  as  noted  in  paragraph 
(a)(4)(ii)  of  this  section. 

(ii)  Exhaust  emissions  shall  not 
exceed  either  the  Maximum  Allowable 
Emission  Limits  (for  the  corresponding 
speed  cmd  load),  as  determined  under 
§  86.1360(f)  or  the  exhaust  emissions 
specified  in  paragraph  (a)(4)(i)  of  this 
section,  whichever  is  numerically 
lower,  when  the  engine  is  operated  in 
the  steady-state  control  area  defined 
under  §86. 1360(d). 

(b)[Reserved].  For  guidance  see 
§86.004-11. 

(c)  No  crankcase  emissions  shall  be 
discharged  into  the  ambient  atmosphere 
from  any  new  2007  or  later  model  year 
diesel  HDE. 

(d)  Every  manufacturer  of  new  motor 
vehicle  engines  subject  to  the  standards 
prescribed  in  this  section  shall,  prior  to 
taking  any  of  the  actions  specified  in 
section  203(a)(1)  of  the  Act,  test  or  cause 
to  be  tested  motor  vehicle  engines  in 
accordance  with  applicable  procedures 
in  subpart  I  or  N  of  this  part  to  ascertain 
that  such  test  engines  meet  the 


requirements  of  paragraphs  (a),  (b),  (c). 
and  (d)  of  this  section. 

(e) [Reserved].  For  guidance  see 
§86.004-11. 

(f)  Optional  phase-in  provisions.  For 
model  years  2007,  2008,  and  2009, 
manufactiurers  may  certify  some  of  their 
engine  families  to  the  combined  NOx 
plus  NMHC  standard  applicable  to 
model  year  2006  engines  under 
§86.004-11,  in  lieu  of  the  separate  NOx, 
NMHC,  and  formaldehyde  standards 
specified  in  this  section.  These  engines 
must  comply  with  all  other 
requirements  applicable  to  model  year 
2007  engines. 

(1)  The  following  sales  limits  apply: 
(i)  For  model  year  2007,  the  combined 

number  of  engines  in  the  engine 
families  certified  to  the  2006  co.nbined 
NOx  plus  NMHC  standard  may  not 
exceed  75  percent  of  the  manufacturer's 
U.S. -directed  production  of  hea\'y-duty 
diesel  motor  vehicle  engines  for  model 
year  2007. 

(ii)  For  model  year  2008,  the 
combined  number  of  engines  in  the 
engine  families  certified  to  the  2006 
combined  NOx  plus  NMHC  standard 
may  not  exceed  50  percent  of  the 
manufactiu-er's  U.S. -directed  production 
of  heavy-duty  diesel  motor  vehicle 
engines  for  model  year  2008. 

(iii)  For  model  year  2009,  the 
combined  number  of  engines  in  the 
engine  families  certified  to  the  2006 
combined  NOx  plus  NMHC  standard 
may  not  exceed  25  percent  of  the 
manufacturer's  U.S. -directed  production 
of  heavy-duty  diesel  motor  vehicle 
engines  for  model  year  2009. 

(2)  During  the  phase-in  period, 
manufacturers  may  not  average  together 
(as  part  of  the  ABT  program)  engine 
families  certified  to  the  NOx  plus 
NMHC  standards  applicable  to  model 
year  2006  and  engine  families  certified 
to  the  separate  NOx  and  NMHC 
standards  specified  in  this  section. 

(g)(1)  Diesel  heavy-duty  engines  and 
vehicles  for  sale  in  Guam,  American 
Samoa,  or  the  Commonwealth  of  the 
Northern  Mariana  Islands  shall  be 
subject  to  the  same  standards  and 
requirements  as  apply  to  2006  model 
year  diesel  heavy-duty  engines  and 
vehicles,  but  only  if  the  vehicle  or 
engine  bears  a  permanently  affixed  label 
stating: 

THIS  ENGINE  (or  VEHICLE,  as  applicable) 
CONFORMS  TO  US  EPA  EMISSION 
STANDARDS  APPLICABLE  TO  MODEL 
YEAR  2006.  THIS  ENGINE  (or  VEHICLE,  as 
applicable)  DOES  NOT  CONFORM  TO  US 
EPA  EMISSION  REQUIREMENTS  IN 
EFFECT  AT  TIME  OF  PRODUCTION  AND 
MAY  NOT  BE  IMPORTED  INTO  THE 
UNITED  STATES  OR  ANY  TERRITORY  OF 
THE  UNITED  STATES  EXCEPT  GUAM, 


AMERICAN  SAMOA,  OR  THE 
COMMONWEALTH  OF  THE  NORTHERN 
MARIANA  ISLANDS. 

(2)  The  importation  or  sale  of  such  a 
vehicle  or  engine  for  use  at  any  location 
other  than  Guam,  American  Samoa,  or 
the  Commonwealth  of  the  Northern 
Mariana  Islands  shall  be  considered  a 
violation  of  section  203(a)(1)  of  the 
Clean  Air  Act.  In  addition,  vehicles  or 
vehicle  engines  subject  to  this 
exemption  may  not  subsequently  be 
imported  or  sold  into  any  state  or 
territory  of  the  United  States  other  than 
Guam,  American  Samoa,  or 
Commonwealth  of  the  Northern  Mariana 
Islands. 

13.  A  new  §  86.007-15  is  added  to 
Subpart  A  to  read  as  follows: 

§  86.007-1 5    NOx  and  particulate 
averaging,  trading,  and  banlcing  for  heavy- 
duty  engines. 

Section  86.007-15  includes  text  that 
specifies  requirements  that  differ  from 
§86.004—15.  Where  a  paragraph  in 
§  86.004-15  is  identical  and  applicable 
to  §  86.007-15.  this  may  be  indicated  by 
specifying  the  corresponding  paragraph 
and  the  statement  "(Reserved).  For 
guidance  see  §  86.004-15   " 

(a)  through  (k)  [Reserved].  For 
guidance  see  §86.004-15. 

(1)  The  following  provisions  apply  for 
model  year  2007  and  later  engines. 
These  provisions  apply  instead  of  the 
provisions  of  §  86.004^15  (a)  through  (k) 
to  the  extent  that  they  are  in  conflict. 

(1)  Credits  are  calculated  as  NOx 
credits.  Banked  NOx  plus  NMHC  credits 
and  PM  credits  generated  in  prior  model 
years  (before  2007)  mav  not  be  used  in 
the  2007  and  later  NOx  and  PM 
averaging  programs,  unless: 

(i)  The  engines  generating  the  credits 
meet  all  of  the  applicable  standards 
listed  in  §  86.007-10  (a)(1)  or  §  86.007- 
11  (a)(1);  or 

(ii)  The  engines  using  the  credits  are 
certified  under  the  §  86.007-1 1(f). 

(2)  The  FEL  must  be  expressed  to  the 
same  number  of  decimal  places  as  the 
standard  (one-hundredth  of  a  gram  per 
brake  horsepower-hour). 

(3)  Credits  are  rounded  to  the  nearest 
one-hundredth  of  a  Megagram. 

(4)  Credits  generated  for  2007  and 
later  model  year  engine  families  are  not 
discounted,  and  do  not  expire. 

14.  A  new  §  86.007-23  is  added  to 
Subpart  A  to  read  as  follows: 

§  86.007-23    Required  data. 

Section  86.007-23  includes  text  that 
specifies  requirements  that  differ  from 
§  86.095-23,  §  86.098-23.  or  §  86.001- 
23.  Where  a  paragraph  in  §86.095-23. 
§86.098-23,  or  §86.001-23  is  identical 
and  applicable  to  §  86.007-23.  this  may 
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be  indicated  by  .spocifvinji;  the 
corresponding  paragraph  and  the 
-Statement  "(Reserved).  For  guidance  see 
§86.095-23  ",  ■'! Reserved]   For 
guidance  see  *j  86.098-2;!.".  or 
"IReservedj.  For  guidance  see  tj  86.001- 
23". 
(a)  through  (b)(1)  IReservedl   For 

guidance  see  *»  86.098—23. 
(b)(2)  (Reserved).  For  guidance  see 

§86.001-23. 
(b)(3)  and  (b)(4)  (Reserved).  For 

guidance  see  §  86.098-23. 

(c)  Emission  data — (1)  Certification 
vehicles.  The  manufacturer  shall  submit 
emission  data  (including,  methane, 
methanol,  formaldehyde,  and 
hydrocarbon  equivalent,  as  applicable) 
on  such  vehicles  tested  in  accordance 
with  applicable  test  procedures  and  in 
such  numbers  as  specified.  These  data 
shall  include  zero-mile  data,  if 
generated,  and  emission  data  generated 
for  certification  as  required  under 
§86.000-26(a)(3).  In  lieu  of  providing 
emission  data  the  Administrator  may. 
on  request  of  the  manufacturer,  allow 
the  manufacturer  to  demonstrate  (on  the 
basis  of  previous  emission  tests, 
development  tests,  or  other  information) 
that  the  engine  will  conform  with 
certain  applicable  emission  standards  of 
this  part  Standards  eligible  for  such 
manufacturer  requests  are  those  for  idle 
CO  emissions,  smoke  emissions,  or 
particulate  emissions  from  methanol- 
fueled  diesel-cycle  certification 
vehicles,  those  for  particulate  emissit)ns 
from  gasoline- fueled  or  methanol-fueled 
Otto-cycle  certification  vehicles,  and 
those  for  formaldehyde  emissions  from 
petroleum-fueled  vehicles.  Also  eligible 
for  such  requests  are  standards  for  total 
hydrocarbon  emissions  from  model  year 
1994  and  later  certification  vehicles.  By 
separate  request,  including  appropriate 
supporting  test  data,  the  manufacturer 
may  request  that  the  Administrator  also 
waive  the  requirement  to  measure 
particulate  or  formaldehyde  emissions 
when  conducting  Selective  Enforcement 
Audit  testing  of  Otto-cycle  vehicles. 

(2)  Certification  engines.  The 
manufacturer  shall  submit  emission 
data  on  such  engines  tested  in 
accordance  with  applicable  emission 
test  procedures  of  this  subpart  and  in 
such  numbers  as  specified.  These  data 
shall  include  zero-hour  data,  if 
generated,  and  emission  data  generated 
for  certification  as  required  under 
§86.00Q-26(c)(4).  In  lieu  of  providing 
emission  data  on  idle  C^O  emissions  or 
particulate  emissions  from  methanol- 
fueled  diesel-cycle  certification  engines, 
on  particulate  emissions  from  Otto-cycle 
engines,  on  CO  emissions  from 
petroleum-fueled  or  methanol-fueled 


diesel  certification  engines,  or  on 
formaldehyde  emissions  from 
petroleum-fueled  engines  the 
Administrator  may.  on  request  of  the 
manufacturer,  allow  the  manufacturer  to 
demonstrate  (on  the  basis  of  previous     ^ 
emission  tests,  development  tests,  or 
other  information)  that  the  engine  will 
conform  with  the  applicable  emission 
standards  of  this  part  .  In  lieu  of 
providing  emission  data  on  smoke 
emissions  from  methanol-fueled  or 
petroleum-fueled  diesel  certification 
engines,  the  Administrator  may,  on  the 
request  of  the  manufacturer,  allow  the 
manufacturer  to  demonstrate  (on  the 
basis  of  previous  emission  tests, 
development  tests,  or  other  information) 
that  the  engine  will  conform  with  the 
applicable  emissions  standards  of  this 
part  In  lieu  of  providing  emissions  data 
on  smoke  emissions  from  petroleum- 
fueled  or  methanol-fueled  diesel 
engines,  or  on  formaldehyde  emissions 
from  petroleum-fueled  engines  when 
conducting  Selective  Enforcement  Audit 
testing  under  subpart  K  of  this  part,  the 
Administrator  may,  on  separate  request 
of  the  manufacturer,  allow  the 
manufacturer  to  demonstrate  (on  the 
basis  of  previous  emission  tests, 
development  tests,  or  other  information) 
that  the  engine  will  conform  with  the 
applicable  smoke  emissions  standards 
of  this  part. 
(d)  through  (e)(1)  (Reserved).  For 

guidance  see  §  86.098-23. 
(e)(2)  and  {e)(3)  (Reserved).  For 

guidance  see  §  86.001-23. 
(f)  through  (g)  (Reserved).  For  guidance 

see  §86.095-23. 
(h)  through  (k)  (Reserved).  For  guidance 

see  §86.098-23. 
(1)  (Reserved).  For  guidance  see 

§86.095-23. 
(m)  (Reserved).  For  guidance  see 

§86.098-23. 

15.  A  new  §  86.007-25  is  added  to 
Subpart  A  to  read  as  follows: 

§  86.007-25    Maintenance. 

Section  86.007-25  includes  text  that 
specifies  requirements  that  differ  from 
§86.094-25,  §86.098-25,  or  §86. 004- 
25.  Where  a  paragraph  in  §  86.094-25. 
§  86.098-25,  or  §  86.004-25  is  identical 
and  applicable  to  §  86.007-25,  this  may 
be  indicated  by  specifying  the 
corresponding  paragraph  and  the 
statement  "(Reserved).  For  guidance  see 
§86.094-25",  "(Reserved).  For 
guidance  see  §86.098-25",  or 
"(Reserved).  For  guidance  see  §  86.004- 
25." 
(a)  through  (b)(3)(v)(H)  (Reserved).  For 

guidance  see  §  86.004-25. 
(b)(3)(vi)(A)  through  (b)(3)(vi)(D) 

(Reserved).  For  guidance  see 

§86.094-25. 


(b)(3)(vi)(E)  through  (b)(3)(vi)(I) 

(Reserved),  For  guidance  see 

§86.098-25. 
(b)(4)  introductorv'  text  through 

{b)(4)(iii)(C)  (Reserved).  For  guidance 

see  §86.004-25. 

(b)(4)(iii)(D)  Particulate  trap  or  trap 
oxidizer  systems  including  related 
components  (adjustment  and  cleaning 
only  for  filter  element,  replacement  of 
the  filter  element  is  not  allowed  during 
the  useful  life). 

fbK4)(iii)(E)  (Reserved).  For  guidance 
see  §  86.004-25. 

(F)  Cataljftic  converter  (adjustment 
and  cleaning  only  for  catalyst  beds, 
replacement  of  the  bed  is  not  allowed 
during  the  useful  life). 

(b)(4)(iii)(G)  throu^  (b)(6)  (Reserved). 
For  guidance  see  §  86.004-25. 

(b)(7)  through  (h)  (Reserved).  For 
guidance  see  §  86.094-25. 

16.  A  new  §  86.007-35  is  added  to 
Subpart  A  to  read  as  follows: 

§86.007-35    Labeling. 

Section  86.007-35  includes  text  that 
specifies  requirements  that  differ  from 
§  86.095-35.  Where  a  paragraph  in 
§  86.095-35  is  identical  and  applicable 
to  §  86.007-35.  this  may  be  indicated  by 
specifying  the  corresponding  paragraph 
and  the  statement  "(Reserved).  For 
guidance  see  §  86.095-35". 

(a)  Introductory  text  through 
(a)(l)(iii)(L)  (Reserved).  For  guidance 
see  §86.095-35. 

(a)(l)(iii)(M)  (Reserved) 

(a)(l)(iii)(N)(I)  For  vehicles  exempted 
from  compliance  with  certain  revised 
performance  warranty  procedures,  as 
specified  in  §86. 096-21  (j),  a  statement 
indicating  the  specific  performance 
warranty  test(s)  of  40  CFR  part  85, 
subpart  W,  not  to  be  performed. 

[2]  For  vehicles  exempted  from 
compliance  with  all  revised 
performance  warranty  procedures,  as 
specified  in  §  86.096-21(k).  a  statement 
indicating: 

(i)  That  none  of  the  performance 
warranty  tests  of  40  CFR  part  85, 
subpart  W.  is  to  be  performed,  and 

(i/)  The  name  of  the  Administrator- 
approved  alternative  test  procedure  to 
be  performed. 

(2)  Light-duty  truck  and  heavy-duty 
vehicles  optionally  certified  in 
accordance  with  the  light-duty  truck 
provisions. 

(i)  A  legible,  permanent  label  shall  be 
affixed  in  a  readily  visible  position  in 
the  engine  compartment. 

(ii)  The  libel  shall  be  affixed  by  the 
vehicle  manufacturer  who  has  been 
issued  the  certificate  of  conformity  for 
such  vehicle,  in  such  a  manner  that  it 
cannot  be  removed  without  destroying 
or  defacing  the  label.  The  label  shall  not 


be  affixed  to  any  equipment  which  is 
easily  detached  from  such  vehicle. 

(iii)  The  label  shall  contain  the 
following  information  lettered  in  the 
English  language  in  block  letters  and 
numerals,  which  shall  be  of  a  color  that 
contrasts  with  the  background  of  the 
label: 

(A)  The  label  heading:  Important 
Vehicle  Information; 

(B)  Full  corporate  name  and 
trademark  of  the  manufacturer; 

(C)  Engine  displacement  (in  cubic 
inches  or  liters),  engine  family 
identification,  and  evaporative/refueling 
family; 

(a)(2)(iii)(D)  through  (a)(2)(iii)(E) 
[Reserved].  For  guidance  see  §  86.095- 
35. 

(a)(2)(iii)(F)  [Reserved] 

(a)(2)(iii)(G)  through  (a)(2)(iii)(K) 
[Reserved].  For  guidance  see  §  86.095- 
35. 

(a){2)(iii)(L)  [Reserved] 

(a)(2)(iii)(M)  through  (a)(2)(iii)(N) 
[Reserved].  For  guidance  see  §  86.095- 
35. 

(a)(2)(iii)(0)(l)  For  vehicles  exempted 
from  compliance  with  certain  revised 
performance  warranty  procedures,  as 
specified  in  §  86.096-21(j),  a  statement 
indicating  the  specific  performance 
warranty  test(s)  of  40  CFR  part  85, 
subpart  W,  not  to  be  performed. 

[2]  For  vehicles  exempted  from 
compliance  with  all  revised 
performance  warranty  procedures,  as 
specified  in  §  86.096^2 l(k),  a  statement 
indicating: 


(i)  That  none  of  the  performance 
warranty  tests  of  40  CFR  part  85, 
subpart  W,  is  to  be  performed,  and 

[ii]  The  name  of  the  Administrator- 
approved  alternative  test  procedure  to 
be  performed. 

(a)(3)  heading  through  fb)  [Reserved]. 
For  guidance  see  §  86.095-35. 

(c)  Model  year  2007  and  later  diesel 
heavy-duty  vehicles,  and  diesel-fueled 
Tier  2  vehicles  as  defined  in  Subpart  S 
of  this  Part,  must  include  permanent 
readily  visible  labels  on  the  dashboard 
(or  instrument  panel)  and  near  the  fuel 
inlet  that  states  "Ultra  Low  Sulfur 
Diesel  Fuel  Only". 

(d)  through  (i)  [Reserved].  For 
guidance  see  §  86.095-35. 

17.  A  new  §  86.007-38  is  added  to 
Subpart  A  to  read  as  follows: 

§  86.007-38    IMaintenance  Instructions. 

Section  86.007-38  includes  text  that 
specifies  requirements  that  differ  from 
those  specified  in  §  86.094-38  or 
§  86.004-38.  Where  a  paragraph  in 
§  86.094-38  or  §  86.004-38  is  identical 
and  applicable  to  §  86.007-38.  this  may 
be  indicated  by  specifying  the 
corresponding  paragraph  and  the 
statement  "[Reserved],  For  guidance  see 
§  86.094-38.".  or  "[Reserved].  For 
guidance  see  §  86.004-38." 

(a)  through  (f)  [Reserved].  For  guidance 

see  §86.004-38. 
(g)  (Reserved].  For  guidance  see 

§86.094-38. 
(h)  [Reserved].  For  guidance  see 

§86.004-38. 


(i)  For  each  new  diesel-fueled  engine 
subject  to  the  standards  prescribed  in 
§86.007-11.  as  applicable,  the 
manufacturer  shall  furnish  or  cause  to 
be  furnished  to  the  ultimate  purchaser 
a  statement  that  "This  engine  must  be 
operated  only  with  ultra  low  sulfur 
diesel  fuel  (i.e..  diesel  fuel  meeting  EPA 
specifications  for  highway  diesel  fuel, 
including  a  15  ppm  sulfur  cap)." 

18.  A  new  §86.113-07  is  added  to 
subpart  B  to  read  as  follows: 

§  86.1 1 3-07    Fuel  specifications. 

Section  86.113-07  includes  text  that 
specifies  requirements  that  differ  from 
§86.113-94  or  §86.113-04.  Where  a 
paragraph  in  §86.113-94  or  §86.113-04 
is  identical  and  applicable  to  §86.113- 
07,  this  may  be  indicated  by  specifying 
the  corresponding  paragraph  and  the 
statement  "(Reserved).  For  guidance  see 
§86.113-94  or  "(Reserved).  For 
guidance  see  §86.113-04". 

(a)  (Reserved).  For  guidance  see 

§86.113-04. 
(b)(1)  (Reserved).  For  guidance  see 

§86.11.3-94. 

(b)(2)  Petroleum  fuel  for  diesel 
vehicles  meeting  the  following 
specifications,  or  substantially 
equivalent  specifications  approved  by 
the  Administrator,  must  be  used  in 
exhaust  emissions  testing.  The  grade  of 
peti'oleum  diesel  fuel  recommended  by 
the  engine  manufacturer,  commercially 
designated  as  "Type  2-D"  grade  diesel, 
must  be  used: 


(i)  Cetane  Numt)er 


D613 


40-50 


(ii)  Cetane  Index 


D976 


40-50 


(iii)  Distillation  range: 

(A)  IBP  


(B)  10  pet.  point 


-F 
(°C) 


D86 


340^00 
(171  1-2044) 


(°C) 


D86 


400-460 
(204.4-237.8) 


(C)  50  pet.  point 


^F 


D86 


470-540 

(243.3-282.2) 


(D)  90  pet.  point 


F 

CO 


D86 


560-630 
(293.3-332.2) 


(E)  EP   

°F 

1-    

D86 

610-690 

(°C) 

(321  1-365.6) 

(iv)  Gravity  

^API 

D287 

32-37 

(v)  Total  sulfur  

Dom 

D2622 

7-15 

(vi)  Hydrocarbon  composition: 

Aromatics,  minimum  (Remainder  shall  be  paraffins,  naphthenes.  and  olefins)  

pet. 

D5186 

1 
27 
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Item 


ASTM 

test 
method 

No 


Type  2-D 


(VII)  Flashpoint,  mm 


(viil)  Viscosity 


°F 


D93 


130 
(54,4) 


centistokes 


D445 


20-32 


(3)  Petroleum  fuel  for  diesel  vehicles        approved  by  the  Administrator,  shall  be      by  the  engine  manufacturer, 
meeting  the  following  .specifications,  or      used  in  service  accumulation.  The  grade     commercially  designated  as  "Type  2-D' 
substantially  equivalent  specifications         of  petroleum  diesel  fuel  recommended        grade  diesel  fuel,  shall  be  used: 


Item 


ASTM 

test 
method 

No 


Type  2-D 


(1)  Cetane  Numt)er  

D613 

38-58 

(li)  Cetane  Index    

0976 

1  min,  40 

(ill)  Distillation  range 

90  pet  pKJint            

•F 

066 

1 
540-630 

(iv)  Gravity   

"API 

0287 

30-39 

(v)  Total  sulfur     

ppm 

D2622 

7-15 

(vi)  Flashpoint,  mtn 

°F 
(°C) 

; 

093 

130 

(54  4) 

L^ 

(vii)  Viscosity 


centistokes 


D445 


15-^5 


(b)(4)  through  (g)  [ Reserved  1,  For 
guidance  stn;  *»  86.1 13-94 

19,  A  new  4^86  1  HI  .3-07  of  subpart  N 
is  added  to  read  as  follows: 

§  86. 1 31 3-07     Fu«l  specifications. 

-Section  HH,i:U:t-07  includes  text  that 
specifies  requirements  that  differ  from 
§86.1  J 13-94   Where  a  paragraph  in 
§86.1313-94  is  identical  and  applicable 
to  §;)(.  1313-07,  this  mav  be  inilit  ateci 
bv  specifying  the  corresponding 
paragraph  and  the  statfiiiciit 


"|Keserved|.  For  guidance  see 
§Hfi  1313-94  ■■ 

(a)  through  (b)(1)  [Reserved].  For 
guidance  see  §86. 1  313-94. 

(b)(2)  Petroleum  fuel  for  diesel 
engines  meeting  the  specifications  in 
Table  N()7-2,  or  substantially  equivalent 
specifications  approved  by  the 
Administrator,  shall  be  used  in  exhaust 
enussions  testing  The  grade  of 
petroleum  fuel  used  shall  be 
conunen  lallv  designated  <»s  "Tvpe  2-D" 
grade  diesel  fuel  except  that  fuel 
commercialh  designated  as  "Tvpe  1-D" 

Table  N07-2 


grade  diesel  fuel  may  be  substituted 
provided  that  the  manufacturer  has 
submitted  evidence  to  the  Administrator 
demonstrating  to  the  Administrator's 
satisfaction  that  this  fuel  will  be  the 
predominant  in-use  fuel.  Such  evidence 
could  include  such  things  as  copies  of 
signed  contracts  from  customers 
indicating  the  intent  to  purchase  and 
use  "Type  1-D"  grade  diesel  fuel  as  the 
primarv  fuel  for  use  in  the  engines  or 
other  evidence  acceptable  to  the 
Administrator  Table  N07-2  follows: 


Item 

ASTM 

test 
method 

No 

Type  1-D 

Type  2-D 

(i)  Cetane  Number  

D613 

40-54 

40-50 

(II)  Cetane  Index    

D976 

40-54 

40-50 

(Ill)  Distillation  range 

(A)  IBP    

F 
(  C) 

D86 

330-390 
(165  6-198  9) 

340-400 
(171  1-204  4) 

(B)  10  pet   point     

•F 
(°C) 

D86 

370-430 
187  8-221  1) 

400-460 

(204  4-237  8) 

(C)  50  pet   point     

•F 
X) 

D86 

410-480 
(210  0-248  9) 

470-540 

(243  3-282  2) 
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Table  N07-2— Continued 


(V)  Total  sulfur I  ppm 


D2622 


7-15 


7-15 


(vi)  Hydrocart)on  composition: 

Aromatlcs.  minimum  (Remainder  shall  be  paraffins,  naphthenes.  and     pet 
olefins). 


D5186 


27 


(vii)  Flashpoint,  min 


°F 

(°C) 


93 


120 

(489) 


130 
(54  4) 


(viii)  Viscosity  centistokes        D445 


16-2  0 


2.0-32 


(3)  Petroleum  diesel  fuel  for  diesel 
engines  meeting  the  specifications  in 
table  N07-3,  or  substantially  equivalent 
specifications  approved  by  the 
Administrator,  shall  be  used  in  service 
accumulation.  The  grade  of  petroleum 
diesel  fuel  used  shall  be  commercially 
designated  as  "Type  2-D"  grade  diesel 


fuel  except  that  fuel  commercially 
designated  as  "Type  1-D"  grade  diesel 
fuel  may  be  substituted  provided  that 
the  manufacturer  has  submitted 
evidence  to  the  Administrator 
demonstrating  to  the  Administrator's 
satisfaction  that  this  fuel  will  be  the 
predominant  in-use  fuel.  Such  evidence 

TABLE  N07-3 


could  include  such  things  as  copies  of 
signed  contracts  from  customers 
indicating  the  intent  to  purchase  and 
use  "Type  1-D"  grade  diesel  fuel  as  the 
primar>'  fuel  for  use  in  the  engines  or 
other  evidence  acceptable  to  the 
Administrator.  Table  \'07-03  follows: 


Item 


ASTM 
test 

method 
No. 


Type  l-D 


Type  2-D 


(i)  Cetane  Number  

D613 

40-56 

38-58 

(m)  Cetane  Index  

D976 

mm.  40 

mm  40 

(ill)  Distillation  range: 

90  pet  point  

(°C) 

086 

440-530 
226.7-276-7) 

540-630 
(2933-332.2) 

(iv)  Gravity  

"API 

D287 

39^5 

30-39 

(V)  Total  sulfur ppm 


D2622 


7-15 


7-15 


(VI)  Flashpoint,  mm 


°F 


093 


130 
(54  4) 


130 
(54  4) 


(vii)  Viscosity  centistokes 


D445 


1,2-2,2 


1  5-*, 5 


(b)(4l  through  (g)  [Reserved],  For 
guidance  see  §  86.1313-94. 

20.  A  new  §  86.1337-07  is  added  to 
subpart  N  to  read  as  follows: 

§  86. 1 337-07    Engine  dynamometer  test 
run. 

Section  86.1337-07  includes  text  that 
specifies  requirements  that  differ  from 
§86.1337-96.  Where  a  paragraph  in 
§86.1337-96  is  identical  and  applicable 
to  §86.1337-07.  this  may  be  indicated 
by  specifying  the  corresponding 


paragraph  and  the  statement 
"[Reserved].  For  guidance  see 
§86.1337-96.". 

(a)  through  (c)  [Reser\'ed].  For  guidance 
see  §86.1337-96. 

(d)  For  engines  equipped  with  an 
aftertreatment  device  that  is 
intermittently  regenerated: 

(1)  Repeat  the  "hot  start  cycle"  until 
the  regeneration  event  occurs; 

(2)  Complete  the  "hot  start  cycle  "  in 
w'hich  the  regeneration  event  occurs; 


(3)  Measure  emission  during  each  of 
the  "hot  start  cycles";  and 

(4)  Use  the  measured  emission  values 
for  the  "hot  start  cycle"  with  the  highest 
emissions  as  the  "hot  start  cycle" 
emissions  for  calculations  in  §  86.1342. 
(Note:  If  the  highest  emission  \alues  for 
each  pollutant  do  not  occur  in  the  same 
"hot  start  cycle",  then  use  the  emissions 
for  the  cycle  in  which  the  emissions 
come  closest  to  causing  an  exceedance 
of  an  applicable  standard.) 
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:;l     A  IK'W  *^Ht)    IHdH-O:'  IS  .lllcll'li  tn 

su()[)iirt  S  In  ri'.ici  ,is  (i)ll(i\vs 
§86.1808-07     Maintenance  instructions. 

,Sc(  tinil  Hti   IHOK'  ()7  iiii  ludt".  tfxt  th.lt 
s[ic(  itifs  rr(|uinMni'nts  th.tt  (iitfcr  fri  in 
thdsf  spt't  ififil  in  <)Hh  1H(IH-()1    VVh.Tf 
a  p.ir.itjr.iph  in  *?  HH  IHOH-Ol  is  iilcnfu.iil 
and  a[)pli(:.ihlr  tn  ^  Hd  1H()H-(17.  tins 
mav  he  indicatfd  hv  s[)i'(  it\iii^  ihi' 
(.(irrt'spiimiint;  paraLjraiih  .iiui  the 
statement     j  KrscrN  I'd  |    l-'or  mndaiu  >•  srr 
i;,H()  IHOH- Ol 

(al  thrnii^h  (fl  !  Ki'si'r\  cd  i    l-Hr  '4iiid<iii(  c 
SI','  4}Ht.  IHOH-dl 

(l;]  [''ureal  h  ni'w  dicscl  tiK'Icd  Tici  J. 
M'hii  It',  tht'  inanufacturfr  shall  hirnish 
nr  I  ausc  t(i  bt'  hirnishi'd  tn  the 
pun  h.iscr  a  statfnit-nt  that    This  \rtni  Ir 
must  ht'  (ipcratt'd  nidv  with  ultra  lnv\ 
sulfur  illi'sci  hli'l  (l,e  ,  dlt'scl  tufl 
iiu't'tini;  V.VA  spec  itii  atimis  tor  hii;h\va\ 
dii'st'l  hit'l,  iiu  ludiiit;  a  1,")  ppni  sulfur 
(  apl 

22    Sc(  tiiiii  Ht)  IHKV  1)1  IS  aniendrd  In 
revising  the  iiitriullK  t(ir\   text  tn  re, id  ,is 
fdllllVVS 

§86.1810-01     General  standards;  increase 
in  emissions;  unsafe  conditions;  waivers. 

This  sei  tlnii  applies  tn  nindel  \t',ir 
2001  and  Liter  light-dutv  vehu  les  .ind 
ligfit-(lut\  trui  ks  fueled  bv  g<t.snline, 
liiesel,  rnethannl,  n.iturid  h<i.s  ,ini\ 
liijin'fied  jjetrnleuin  gas  fuels    This 
se<  tinn  alsn  ,ipplies  tn  (  ()iii[)lete  he,iv\ 
diit\'  vehiilcs  (crtifit'd  ai  i  nrding  to  the 
[)rnvisinns  of  this  suhp.irt    Multi-fueled 
vehicles  (including  dual  fueled  .uid 
flexible-fueled  vehicles)  shall  cnmpK 
with  all  roipurenients  established  fnr 
each  cxjnsuiiied  fuel  (or  blend  of  fuels  in 
the  case  of  flexible  fueled  vehicles)    The 
standards  nf  this  subp<irt  appK  tn  both 
certification  and  muse  vehicles  unless 
othervvist>  indicated    For  Tier  2  and 
interun  non- Tier  2  vehu  les.  this  sec  tinn 
alsn  applies  to  hvbnd  ele(  tri(   \ehic  les 
<md  zero  einissinn  vehu  les    linless 
otherwise  s[)e(  ified,  recpiirenienis  ,ind 
provisions  of  this  subp<irt  applu  able  to 
methanol  fueled  vehu  les  are  also 
.ipplicable  to  Tier  2  ,ind  interim  imn 
Tier  2  ethanni  fueled  vehl(  les 


J,i     .\  new  6)  H»)    lHlh-()7  IS  , aided  tn 
subpart  .S,  to  re, id  ,is  fnllnws 


§86.1816-07     Emission  standards  for 
complete  heavy-duty  vehicles. 

,Se(  til  111  H(,  1816-07  includes  text  that 
specifies  recpiirements  that  differ  from 
those  specified  in  S^HB  1  8  1  H-04      Where 
.1  [i.ir.igr.iph  in  '58(1  lHli)-()4  is  identical 
,111(1  ,i[i[)ll(  able  to  i^Ht)  IHlb-()7.  this 
ii[,i\  be  indic  ated  b\  spec  ifving  tb.e 
(  iirrespoiiding  |)aragra[)h  and  the 
st.itement      IKeserxedl    F-'nr  guidani  e  see 
«;  Ht>  181()-()4      This  sec  tion  applies  tn 
J()07  ,uid  Liter  model  \'ear  (  omplete 
he,i\  \-dut\  \-ehic  les  (exc  hiding  MUl'W) 
fueled  b\  g.isnline,  methannl.  natural 
g.is  ,tnd  luiuefied  petroleum  gas  hicTs 
ex(  ept  ,is  iintecL  Multl-fufled  \('hi(  les 
sh,ill  I  ninpK'  with  <ill  re()uirements 
est.ililished  fnr  e,ic  h  ciillsumed  fuel.  For 
inethaiiiil  fueled  \t'hicles,  relerenc  i>s  in 
tills  sei  tinll  In  h\  (iroc  arboiis  or  tnt.il 
hvdroc  ,irbnns  shall  mean  total 
luilroc.irbon  e<jui\,ilents  and  reterenc  es 
to  non-methane  h\(lrocarbons  shall 
me, 111  non  methane  Inciroc  arbon 
ecjuiViilents 

(a)  t\hiiust  fiiussion  staiuhinis   ( 1 ) 
l!\h.iust  emissinns  from  2007  and  later 
model  \(',ir  (  iimplete  heav\-dutv 
M'hii  les  ,it  <ind  abo\  e  8,.S()()  pounds 
(Irnss  V'ehii  le  Weight  Rating  but  tnjual 
tn  ni  less  than  10,000  Cross  Vehu  le 
Weight  Rating  pounds  shall  not  exceed 
the  following  st.indards  at  full  useful 
life 

(1)  I  Reserved  I 

|ii)  \(>n-n}f'thant'  hvHnxarhons   0  195 
grams  per  mile:  this  recjuirement  may  bt! 
satisfied  bv  measurement  of  non 
methane  hvdroc  arbons  or  total 
hvdrocarbons.  at  the  manufafturer's 
nption 

(ill)  (Jirhon  niniuixidf    7  A  grams  per 
mile 

(i\  )  C  >\i(lrs  (>t  nitrniift)   0  L'O  grains  per 
mile 

(\ )  Piiiiiiuldtf  n  01;  grains  per  mile 

(vi)  ForuMiUU'bvdt'  0.0 IH  grams  [ler 
mile 

[2]  Kxhaust  emissions  frcmi  2007  and 
later  model  \ car  complete  hea\  v-dutv 
vt'hic  les  above  10,000  pounds  (Iross 
\'ehi(  le  Weight  Rating  but  less  than 
14.000  pounds  (iross  Vehic  le  Weight 
K.iting  shall  not  exceed  the  following 
st,inci<irds  at  full  useful  lifo: 

(I)  lReser\'ed| 

(II)  Son-mrthcnr  bvdrociirhnns  0  23 
grams  per  mile,  this  ri-quirement  may  be 


1  Si-c  tiiiii  Hh.iHir.  fu  n,,s  (iri  (i(.sf,t  t  .  !).■  .niil.'cl 

«l  h4  FK  SBSSM,  (I :  J't    :  'X'l 


satisfied  bv  measurement  of  non- 
methane  h\droc:arbons  or  total 
hvdroc  arbons.  at  tfie  manufac  turc^r's 
option 

(ill)  (liirhon  momiMiif.  8  1  grams  jier 
mile 

(i\  )  ( )\i(lt'S  ol  n/frogefi   0  40  grams  [jc^r 
mile 

(\)  Fdiiii  uhitf  002  grams  per  mile. 

(\i)  Fornnildfhvdf.  0.021  grams  per 
mile 

(h) IReservedl 

((  )  [Reserved! 

(d)  Hviiponitnf  e;;ussjo;i.s. 
fA<iporati\t>  hvdrocarbon  emissions 
from  gasoline-fueled,  natural  gas-fueled, 
licjuefied  petroleum  gas-fueled,  and 
methanol-fueled  c:c)mplete  fiea\y-dutv 
vehicles  shall  not  exc;eed  the  following 
standards  The  st.indards  apph  ecjuallv 
to  c  ertifu  ation  .ind  in-use  vehicles.  The 
spithac.k  standard  also  ap^dies  to  newl\ 
assembled  \-ehi(  les 

( 1 )  For  the  full  three-diurnal  test 
secpience,  diurnal  plus  hot  soak 
measurements:  14  grams  p(>r  test 

(2)  (Idsoline  and  methanol  fuel  onlv. 
For  the  supplemental  two-diurnal  test 
sei]uence.  diurnal  plus  hot  soak 
measurements:  1  75  grams  per  test 

(3)  (Gasoline  and  methanol  fuel  onlv. 
Running  loss  test:  0.05  grams  per  mile. 

(4)  Cldsoline  and  methanol  fuc^l  only. 
Fuel  dispensing  spitbac:k  test:  1.0  grams 
per  test. 

(e)  through  (h)  [Resen-cnlL  For 
guidance  see  4i  86,1815-04 

24  A  new  (^86.1824-07  is  added  to 
subpart  S,  to  rt^ad  as  follows: 

§86.1824-07    Durability  demonstration 
procedures  for  evaporative  emissions. 

Sc^ction  86  1824-07  includes  text  that 
specifies  rec^uirements  that  differ  from 
those  specified  in  <^  86.1801-01,  Where 
a  paragraph  in  §86.1824-01  is  identical 
and  applicable  to  «^  86. 1 824-07.  this 
may  be  indicated  by  specifv'ing  the 
corresponding  paragraph  and  the 
statement  "|Reserved|.  For  guidance  see 
4)86,1824-01  ■■  This  section  applies  to 
gasoline-,  methanol-,  natural  gas-  and 
liquefied  petroleum  gas-fueled  LDV'/Ts, 
MDPVs.  and  HDVs. 

(a)  through  (f)  ( Reserved |.  For 
guidance  see  §86  1824-01. 

25  Section  86  1829-01  is  amended  by 
revising  paragraph  (b)(l)(iii)(B)  and 
adding  paragraph  (b)(l)(iii)(F)  to  read  as 
follows: 
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§86.1829-01     Durability  and  emission 
testing  requirements;  waivers. 


(b) 
(iii 


*     *     * 
*     *     * 


(1) 


(B)  In  lieu  of  testing  an  Otto-cycle 
light-duty  vehicle,  light-duty  truck,  or 
heavy-duty  vehicle  for  particulate 
emissions  for  certification,  a 
manufacturer  may  provide  a  statement 
in  its  application  for  certification  that 
such  vehicles  comply  with  the 
applicable  standards.  Such  a  statement 
must  be  based  on  previous  emission 
tests,  development  tests,  or  other 
appropriate  information. 
***** 

(F)  In  lieu  of  testing  a  petroleum- 
fueled  heavy-duty  vehicle  for 
formaldehyde  emissions  for 
certification,  a  manufacturer  may 
provide  a  statement  in  its  application 
for  certification  that  such  vehicles 
comply  with  the  applicable  standards. 
Such  a  statement  must  be  based  on 
previous  emission  tests,  development 
tests,  or  other  appropriate  information. 
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The  items  in  this  list  we'e 
editorially  compiled  as  an  aid 
to  Federal  Register  users 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance 

RULES  GOING  INTO 
EFFECT  JUNE  2.  2000 

AGRICULTURE 
DEPARTMENT 

Animal  and  Plant  Health 
Inspactlon  Service 

Plant-related  quarantine 

domestic 

Plum  pox  disease    interstate 
movement  ot  articles  from 
Adams  County,  PA 
restnicted.  published  6-2- 
00 

BLIND  OR  SEVERELY 
DISABLED,  COMMITTEE 
FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE 
Committee  for  Purchase 
From  People  Who  Are  Blind 
or  Severely  Disabled 
Organization    functions    and 
authority  delegations 

Mailing  address  change, 
published  6-2  00 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Water  pollution  control 

Great  Lakes  System    water 
quality  guidance- 
Selenium  crtiterion 
maximum  concentration 
partial  revocation 
published  6-2  00 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  services    special 

Fixed  microwave  services  - 

IVIultiple  address  systems 
928/952/956    932941 
and  928/959  I^Hz  band 
allocations   published  4- 
3-00 

PERSONNEL  MANAGEMENT 
OFFICE 

Employment 
Reduction  in  force- 
Defense  Department 
employees    notice 
requirements  removed 
published  b  3-00 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives 
Eurocopter  Deutschland. 
published  4  28  00 


COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Walnuts  grown  in — 
California,  comments  due  by 
6-5-00    published  4-5-00 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management 
Alaska    tishenes  of 
Exclusive  Economic 
Zone- 
Halibut,  comments  due  by 
6-6-00    published  5  22- 
00 
Scallop    comments  due  by 
6-5-00    published  4-21 
00 
Northeastern  United  States 
fisheries 

Spiny  dogfish    comments 
due  by  6-5-00 
published  5-4-00 

DEFENSE  DEPARTMENT 

Privacy  Act    implementation 
Defense  Commissary 
Agency    comments  due 
by  6-9-00    published  4-10- 
00 
Defense  Threat  Reduction 
Agency    comments  due 
by  6-9-00    published  4-10- 
00 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants    hazardous 
national  emission  standards 
Polyether  polyols  production 
etc     comments  due  by  6- 
7  00    published  5-8-00 
Radionuclides  other  than 
radon  from  DOE  facilities 
and  from  Federal  facilities 
other  than  NRC  licensees 
and  not  covered  by 
Subpan  H   comments  due 
by  6  9-00    published  5-9- 
00 
Air  pollutants    hazardous 
national  emission  standards 
Polyether  polyols  production 
etc     comments  due  by  6- 
7-00    published  5-8-00 
Air  quality  implementation 
plans    approval  and 
promulgation    various 
States 
Arkansas    comments  due  by 

6  8  00    published  5-9-00 
Oregon    comments  due  by 
6  9-00    published  5-10-00 
Air  quality  implementation 
plans      A. approval  and 


promulgation    various 
States    air  quality  planning 
purposes   designation  of 
areas 

Indiana    comments  due  by 
6-9-00,  published  5-10-00 
Hazardous  waste  program 
authonzations 
Oklahoma    comments  due 
by  6-9-00.  published  5-10- 
00 
West  Virginia    comments 
due  by  6-9-00   published 
5-10-00 
Superfund  program 
National  oil  and  hazardous 
substances  contingency 
plan- 
National  pnorities  list 
update    comments  due 
by  6-8-00    published  5- 
9-00 
Water  supply 
National  pnmary  drinking 
water  regulations — 
Long  Term  1   Enhanced 
Surlace  Water 
Treatment  and  Filter 
Backwash  Rule, 
comnnents  due  by  6-9- 
00   published  4-10-00 
FARM  CREDIT 
ADMINISTRATION 
Farm  credit  system 
Organization- 
Stockholder  vote  on  like 
lending  authonty. 
comments  due  by  6-8- 
00    published  5-9-00 
FEDERAL 

COMMUNICATIONS 
COMMISSION 
Common  carrier  services 
earner  identification  codes 
soft  slamming    and 
earner  identification 
problems  ansing  from 
shared  use    and  resellers 
requirement  to  obtain  own 
codes,  comments  due  by 
6  6-00    published  5-23-00 
Incumbent  local  exchange 
earners    depreciation 
requirements  review.  1998 
biennial  regulatory  review 
comments  due  by  6-9-00 
published  4-10-00 
Radio  stations,  table  of 
assignments 

New  Mexico   comments  due 
by  6-5-00    published  5-3- 
00 
FEDERAL  DEPOSIT 
INSURANCE  CORPORATION 
Risk-based  capital 
Recourse  and  direct  credit 
substitutes,  comments  due 
by  6-7-00    published  3-8- 
00 

FEDERAL  HOUSING 
FINANCE  BOARD 

Federal  home  loan  bank, 
system 


Advances,  eligible  collateral, 
and  new  business 
activities   comments  due 
by  6-7-00   published  5-8- 
00 

FEDERAL  RESERVE 
SYSTEM 

Risk-based  capital 
Recourse  and  direct  credit 
substitutes,  comments  due 
by  6-7-00.  published  3-8- 
00 

FEDERAL  TRADE 
COMMISSION 

Industry  guides 
Household  furniture  industry 

comments  due  by  6-9-00 

published  4-10-00 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Health  Care  FIruincing 
Administration 
Medicare 
Skilled  nursing  facilities 

prospective  payment 

system  and  consolidated 

billing,  update,  comments 

due  by  6-9-00,  published 

4-10-00 
INTERIOR  DEPARTMENT 
Indian  Affairs  Bureau 
Education 
Southwestern  Indian 

Polytechnic  Institute, 

personnel  system. 

comments  due  by  6-7-00, 

published  5-8-00 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Endangered  and  threatened 
species 
California  tiger  salamander; 

Santa  Bart)ara  distinct 

population:  comments  due 

by  6-5-00:  published  5-19- 

00 
Importation,  exportation,  and 
transportation  of  wikjiife 
Injurious  non-indlgenous  fish 

and  wildlife,  comments 

due  by  6-7-00:  published 

3-6-00 
NATIONAL  ARCHIVES  AND 
RECORDS  ADMINISTRATION 
Public  availability  and  use 
NARA  facilities,  locations 

and  hours  of  use. 

comments  due  by  6-7-00. 

published  5-8-00 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Secunties 
Trading  data,  electronic 
submission  by  exchange 
members,  brokers,  and 
dealers,  comments  due  by 
6-7-00,  published  5-8-00 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Drawbridge  operations 
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Arkansas;  comments  due  by 
6-6-00;  published  4-7-00 
Ports  and  waterways  safety: 

Atlantic  Ocean,  Virginia 
Beach.  VA;  safety  zone: 
comments  due  by  6-5-00; 
published  5-26-00 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Airtjus;  comments  due  by  6- 
9-00;  published  5-10-00 

Boeing;  comments  due  by 

6-5-00;  published  4-19-00 
Eurocopter  Deutschland; 
comments  due  by  6-5-00; 
published  4-6-00 
McDonnell  Douglas; 
comments  due  by  6-5-00; 
published  4-5-00 
Saab;  comments  due  by  6- 
9-00;  published  5-10-00 
Class  C  airspace;  comments 
due  by  6-8-00;  published  4- 
25-00 
Class  D  airspace;  comments 
due  by  6-5-00;  published  5- 
5-00 
Class  E  airspace;  comments 
due  by  6-5-00;  published  4- 
21-00 
Restricted  areas;  comments 
due  by  6-9-00;  published  4- 
25-00 

TRANSPORTATION 
DEPARTMENT 

National  Highway  Traffic 
Safety  Administration 

Fuel  economy  standards: 
Alternative  fuel  vehicles; 
manufacturing  Incentives; 
comments  due  by  6-8-00; 
put>lished  5-9-00 
Insurer  reporting  requirements: 
Insurers  required  to  file 
report;  lists;  comments 


due  by  6-6-00;  published 
4-7-00 
Motor  vehicle  safety 
standards: 

Occupant  crash  protection — 
Occupant  protection  in 
interior  impact;  head 
impact  protection; 
comments  due  by  6-5- 
00;  published  4-5-00 

TREASURY  DEPARTMENT 
Comptroller  of  the  Currency 

Risk-based  capital: 
Recourse  and  direct  credit 
substitutes;  comments  due 
by  6-7-00;  published  3-8- 
00 

TREASURY  DEPARTMENT 
Fiscal  Service 

Federal  management  servrces: 
Automated  Clearing  House; 
Federal  agencies 
participation;  comments 
due  by  6-6-00;  published 
4-7-00 

Correction;  comments  due 
by  6-6-00;  published  4- 
12-00 

TREASURY  DEPARTMENT 
Thrift  Supervision  Office 

Risk-based  capital: 
Recourse  and  direct  credit 
substitutes;  comments  due 
by  6-7-00;  published  3-8- 
00 

LIST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  t>ecome  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-523- 
6641.  This  list  is  also 
available  online  at  http:// 
www.nara.gov/fedreg. 


Tf>e  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamplilet)  form  from  the 
Superintendent  of  Documents. 
U.S.  Government  Pnnting 
Office.  Washington.  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Intemet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/nara/ 
index.html.  Some  laws  may 
not  yet  be  available. 

S.J.  Res.  44/P.L.  106-205 

Supporting  the  Day  of  Honor 
2000  to  honor  and  recognize 
the  service  of  minority 
veterans  in  the  United  States 
Anmed  Forces  dunng  Worid 
War  II.  (May  26.  2000:  114 
Stat.  312) 

H.R.  154/P.L.  106-206 

To  allow  the  Secretary  of  the 
Interior  and  the  Secretary  of 
Agriculture  to  establish  a  fee 
system  for  commercial  filming 
activities  on  Federal  land,  and 
for  other  purposes.  (May  26. 
2000;  114  Stat.  314) 

H.R.  371/P.L.  106-207 

Hmong  Veterans' 
Naturalization  Act  of  2000 
(May  26,  2000;  114  Stat.  316) 

H.R.  834/P.L.  106-208 

National  Historic  Preservation 
Act  Amendments  of  2000 
(May  26.  2000;  114  Stat.  318) 

H.R.  1377/P.L.  106-209 

To  designate  the  facility  of  the 
United  States  Postal  Service 
located  at  9308  South 
Chicago  Avenue,  Chicago, 
Illinois,  as  the  "John  J. 
Buchanan  Post  Office 
Building".  (May  26,  2000;  114 
Stal.  320) 


H.R.  1832/P.L.  106-210 

Muhammad  All  Boxing  Reform 
Act  (May  26,  2000:  114  Stat 

321) 

H.R.  3629/P.L.  106-211 

To  amend  the  Higher 
Education  Act  of  1965  to 
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Agricultural  Marketing  Service 

RULES 

Avocados  grown  in — 

Florida.  35561-35563 
PROPOSED  RULES 
Papayas  grown  in — 

Hawaii,  35590 

Agriculture  Department 

See  Agricultural  Marketing  Service 

See  Natural  Resources  Conservation  Service 

Air  Force  Department 

NOTICES 

Environmental  statements;  notice  of  intent: 
Global  Hawk  Remote  Operated  Aircraft  System; 
beddown,  35618 

Army  Department 

NOTICES 

Privacy  Act: 

System  of  records,  35618 

Bonneville  Power  Administration 

NOTICES 

Environmental  statements;  notice  of  intent; 
Walla  Walla  County,  WA  and  Umatilla  County.  OR; 
Stateline  Wind  Project,  35624-35625 
Floodplain  and  wetlands  protection;  environmental  review 
determinations;  availability,  etc.; 
Coeur  d'Alene  Tribal  Trout  Production  Facility,  ID; 
construction,  35625 

Broadcasting  Board  of  Governors 

NOTICES 

Meetings;  Sunshine  Act,  35602 

Centers  for  Disease  Control  and  Prevention 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.; 

Core  State  Injury  and  Traumatic  Brain  Injury  Surveillance 
Programs  Development,  35644-35647 
Meetings: 
Disease,  Disability,  and  Injury  Prevention  and  Control 
Special  Emphasis  Panel,  35647,  35648 

Coast  Guard 

PROPOSED  RULES 

Electrical  engineering; 

Marine  shipboard  electrical  cable  standards,  35600-35601 

Commerce  Department 

See  Economic  Development  Administration 

See  Foreign-Trade  Zones  Board 

See  International  Trade  Administration 

See  National  Ocecinic  and  Atmospheric  Administration 

See  National  Telecommunications  and  Information 

Administration 
See  Patent  and  Trademark  Office 
NOTICES 

Agency  information  collection  activities; 
Submission  for  OMB  review;  comment  request,  35602- 
35603 


Consumer  Product  Safety  Commission 

NOTICES 

Meetings;  Sunshine  Act,  35612 

Copyright  Office,  Library  of  Congress 

NOTICES 

Digital  Millennium  Copyright  Act; 
Electronic  commerce  development;  report  to  Congress, 
35673-35675 

Defense  Department 

See  Air  Force  Department 

See  Army  Department 

See  Defense  Logistics  Agency 

See  Navv  Department 

RULES 

Transactions  other  than  contracts,  grants,  or  cooperative 

agreements  for  prototype  projects,  35576-35577 
NOTICES 

Arms  sales  notification;  transmittal  letter,  etc..  35613-35616 
Federal  Acquisition  Regulation  (FAR); 
Agency  information  collection  activities — 

Proposed  collection;  comment  request.  35617-35618 

Defense  Logistics  Agency  _ 

NOTICES 

Privacy  Act; 

Computer  matching  programs,  35619-35620 

Economic  Developn>ent  Administration 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.; 
National  technical  assistance,  training,  research,  and 
evaluation  projects.  35803-35805 

Education  Department 

RULES 

Special  education  and  rehabilitative  services; 

State  Vocational  Rehabilitation  Ser\'ices  Program.  35791- 
35801 
NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.. 
National  Institute  on  Disability  and  Rehabilitation 
Research — 
Alternative  Financing  Program  and  Alternative 

Financing  Technical  Assistance  Program,  35767- 
35790 
Postsecondarv  education — 

Federal  Wo'rk-Study  Programs,  35622-35623 

Employment  and  Training  Administration 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Work  Incentive  Program,  35673 

Energy  Department 

See  Bonneville  Power  Administration 

See  Federal  Energy  Regulatory  Commission 

See  Western  Area  Power  Administration 

NOTICES 

Agency  information  collection  activities; 

Submission  for  OMB  review;  comment  request.  35623 


Prinled  on  recycled  paper. 
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Environmental  Protection  Agency 

RULES 

Air  quality  implementation  plans;  apiprovdl  and 

promulgatitin;  various  .States;  air  quality  planning 
purposes;  designation  of  areas: 
Ohio.  35577-:)5583 
NOTICES 
Meetings: 
Science  Advisory  Board.  :i.'i6.'32-3.S6.33 

Farm  Credit  Administration 

NOTICES 

Meetings;  Sunshine  Act,  35B33 

Federal  Aviation  Administration 

RULES 

Air  carrier  certification  and  operations: 

Pressurized  fuselages,  repair  assessment 
Correction.  35703 
Airworthiness  directives 

Boeing,  35563-3556b 

Honeywell  International  Inc  .  3,55hB-35riti8 
PROPOSED  RULES 
Airworthiness  directives; 

Empresa  Brasileria  de  Aernnautica  S  A.  (KMBR^*\ER), 
35590-35592 

Federal  Communications  Commission 

RULES 

Radio  stations;  table  of  assignments: 

South  Carolina.  355HH-3.S5H9 

Texas.  35588 
PROPOSED  RULES 

(Common  carrier  servic  cs 

Wireless  telecommunicatunis  services— 

Wireless  E911;  call  back  number  issues  associated  with 
non-service  uiitiali/red  (<ills.  35()()1 
NOTICES 
('.(mimon  carrier  services 

Wireless  teiecommunii.atioiis  services — 

218-219  MHz  services,  restructuring  options  and 
remedial  bidding  credits;  implementation 
procedures,  351)33 -,tSt.:U. 
747-7t)2  and  777-792  MH/  b.inds,  Ik  I'lise  auctions; 
simultaneous  multiple  round  aiu  tion  design 
modifit dtioii  to  allow  combinatorial  (pa(.kage) 
bidding,  35()3t>   .t5(.42 

Federal  Emergency  Management  Agency 

RULES 

Flood  elevation  determinations: 

Various  States,  355H4- 35588 
PROPOSED  RULES 
Flood  elevation  determiii.itioiis; 

Various  States,  35592-35600 

Federal  Energy  Regulatory  Commission 

RULES 

Natural  gas  com[)aiiies  (Natural  (ias  .Xi  t)  .ind  Natural  (las 
Policy  Act 
Short-term  and  interstate  natural  gas  transportation 
services;  regulation,  35705 -357()(> 
NOTICES 

Electric  rate  and  corporate  regulation  filings 
(iinergy  .Services,  In(  .,  et  al  .  35()27-35h29 
Environmental  statements,  availability,  eti 

Metropolitan  Water  Reclamation  District  of  (Ireater 
Chicago,  35B30 


Meetings;  Sunshine  Act,  35630 
Applications,  bearings,  determinations,  etc.: 

CMS  Distributed  Power.  L.L.C..  35626 

Duke  Energy  St.  Lucie.  LLC.  35626 

Monongahela  Power  Co.  et  al..  35626 

Puget  Sound  Energy.  Inc..  35027 

Tacoma  Power.  35627 

Federal  Reserve  System 

NOTICES 

Banks  and  bank  holding  companies: 
Change  in  bank  control.  35642 

Formations,  acquisitions,  and  mergers.  35642-35643 
Permissible  nonbanking  activities.  35643 

Federal  Trade  Commission 

NOTICES 

Prohibited  trade  practices: 

Service  Corporation  International,  35643-35644 

Fish  and  Wildlife  Service 

NOTICES 

C^omprehensive  conservation  plans;  availability,  etc: 
Pea  Island  National  Wildlife  Refuge,  NC,  35658 

Meetings: 

Klamath  River  Basin  Fisheries  Task  Force,  35658 

Food  and  Drug  Administration 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request.  35648-35650 
Reporting  and  recordkeeping  requirements,  35650-35651 
Submission  for  OMB  review;  comment  request,  35651- 
35652 

Foreign-Trade  Zones  Board 

NOTICES 

Applications,  heunni^s.  determinations,  etc  : 
Illinois 
.North  .American  Lighting.  Inc  ;  automotive  lighting 
components  and  related  auto  parts  manufacturing 
facilities,  35603 
Texas,  35603-35604 

General  Accounting  Office 

NOTICES 

Meetings: 

(Government  .Auditing  Standards  .Advisorv  Council,  35644 

General  Services  Administration 

NOTICES 

Federal  .Acquisition  Regulation  (F'.AR): 
.Agent  \  information  collection  activities — 

Proposed  collection;  comment  request.  35617-35618 

Health  and  Human  Services  Department 

See  Centers  for  Disease  (lontrol  and  Prevention 
See  Food  and  Drug  Administration 
See  Health  Care  Financing  Administration 
See  Health  Resources  and  Services  Administration 
See  Inspector  General  Office.  Health  and  Human  Services 
Department 

Health  Care  Financing  Administration 

See  Inspector  General  Office,  Health  and  Human  Services 

Department 
NOTICES 
Agency  information  collection  activities: 

Proposed  collection;  comment  request,  35652-35653 


Submission  for  OMB  review;  comment  request,  35653- 

35654 
Meetings: 
Medicare+Choice  organizations  et  al.;  timely  and  accurate 

submission  of  data;  national  and  regional  training 

sessions,  35654-35655 

Health  Resources  and  Services  Administration 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
National  Oral  Health  Policy  Center  and  State  Oral  Health 
Leadership  Partnership,  35655-35657 

Immigration  and  Naturalization  Service 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  coimnent  request,  35672 

Inspector  General  Office,  Health  and  Human  Services 
Department 

RULES 

Health  care  programs;  fraud  and  abuse: 
Health  Insurance  Portability  and  Accountability  Act — 
Civil  money  penalties;  revisions;  correction,  35583- 
35584 

Interior  Department 

See  Fish  and  Wildlife  Service 

See  Land  Management  Bureau 

See  National  Park  Service 

See  Reclamation  Bureau 

See  Surface  Mining  Reclamation  and  Enforcement  Office 

NOTICES 

Meetings: 

Interagency  Task  Force  to  Improve  Hydroelectric 

Licensing  Processes  Advisory  Committee,  35657- 

35658 

Internal  Revenue  Service 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request.  35696-35697 
Meetings: 

Advisory  Group  to  Internal  Revenue  Commissioner, 

35697-35698 
Citizen  Advocacy  Panels — 
Brooklyn  District.  35698 
Midwest  District,  35698-35699 
South  Florida  District,  35698 

International  Development  Cooperation  Agency 

See  Overseas  Private  Investment  Corporation 

Intemationai  Trade  Administration 

NOTICES 

Antidumping: 

Helical  spring  lock  washers  from — 

China  and  Taiwan,  35605-35606 
Non-frozen  apple  juice  concentrate  from — 

China,  35606-35607 
Silicon  metal  from — 

Argentina,  35608-35609 

Brazil,  35607-35608 

China,  35609-35610 
Tapered  roller  bearings  and  parts,  finished  and 
unfinished,  from — 

Hungary,  35610-35611 


Antidumping  and  countervailing  duties: 
Five-year  (sunset)  reviews — 

Initiation  of  reviews,  35604-35605 

international  Trade  Commission 

NOTICES 

Import  investigations: 
(farmed  pineapple  from — 

Thailand,  35666-35668 
Ferrovanadium  and  nitrided  vanadium  from — 

Russia,  35668-35670 

Justice  Department 

See  Immigration  and  Natiu^lization  Service 

NOTICES 

Intellectual  property: 

National  Intellectual  Property  Law  Enforcement 

Coordination  Council;  policies  and  agenda;  comment 
request,  35611-35612 
Pollution  control;  consent  judgments: 

IBP,  hic,  35670-35671 

ITT  Industries,  Inc.,  et  al.,  35671 

Natural  Gas  Processing  Co.  et  al.,  35671-35672 

Odabashian,  Robert,  et  al,  35672 

Labor  Department 

See  Employment  and  Training  Administration 
See  Pension  and  Welfare  Benefits  Administration 

Land  Management  Bureau 

NOTICES  • 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  35658- 
35659 
Meetings: 

Resource  Advisory  Councils — 
Alaska,  35659 
Recreation  management  restrictions,  etc.: 
California;  BLM-administered  campgrounds:  recreation 
use  fees;  supplementary  rules,  35659-35660 
Resource  management  plans,  etc.: 

Brothers-La  Pine  Resource  Area,  OR,  35660 
Withdrawal  and  reservation  of  lands: 
Nevada,  35660-35661 

Library  of  Congress 

See  Copyright  Office,  Library  of  Congress 

National  Aeronautics  and  Space  Administration 

NOTICES 

Federal  Acquisition  Regulation  (FAR): 
Agency  iriformation  collection  activities — 
Proposed  collection;  comment  request,  35617-35618 

National  Oceanic  and  Atmospheric  Administration 

NOTICES 

Coastal  zone  management  programs  and  estuarine 
sanctuaries; 
Consistency  appeals — 
Mobil  Oil  Exploration  &  Producing  Southeast,  Inc, 
35611 

National  Park  Service 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  35661-35662 
Envfroiunental  statements;  availability,  etc.: 

Boston  Harbor  Islands  National  Recreation  Area,  MA, 
35662 
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Franklin  I)    Konscvfit  Honu'  N.itii)n.il  Historic   Site,  NY. 
Lower  Ea.st  .Suir  Tt^nfnit'nt  National  Historic   .Site,  N>'. 

Environmental  statcnicnts;  notice  of  intent 

C.lacier  National  F'ark.  MT,  :t.5tiH:}-3,SBh4 
Telecommunications  facilities,  construction  and  operation: 

CJreat  Falls  f'ark.  V'A,  cellular  telephone  monopole  with 
support  fac  ilitv.  .J56H4 

National  Telecommunications  and  Information 
Administration 

NOTICES 

Digital  Millennium  Copyright  Act 

Electronic  commerce  development;  report  \o  (Congress, 
35h7:i-:?5675 

Natural  Resources  Conservation  Service 

NOTICES 

Field  office  technu  al  guides;  c:hanges: 
Tennessee,  ASMYJ. 

Navy  Department 

NOTICES 

Meetings: 

Naval  At:ademv,  Board  of  Visitors,  :i.T62() 
Privacy  Act: 

System  of  records,  :i.TB2()-:KSfi22 

Nuclear  Regulatory  Commission 

NOTICES 

Reports  and  guidance  documents:  availabilitw  etc.: 
Nuclear  power  reactors — 

License?  tt^rmination  plans  ev.iluation:  standard  revimv 
plan.,  3,S()75 

Overseas  Private  Investment  Corporation 

NOTICES 

MtH>tings:  Sunshine  .Act,  ^SHd,")-  ),5()()h 

Patent  and  Trademark  Office 

NOTICES 

Intellectual  property 

National  Intellec  tual  I'ropertv  Law  Enforcement 

Coordination  Council,  [)olicies  and  agenda,  comment 
reciuest,   ("iHl  1  -;t5»)12 

Pension  and  Welfare  Benefits  Administration 

RULES 

Employee  KtHiremeiit  Income  .See  uritv  .Xc  t 

.■\nnual  reporting  and  disclosure  riHjuirements 
Correction,  .iS.'itiH 
Federal  Retirement  Thrift  Investment  Board,  fiduc  lary 
responsibilities  allcMation 
Correction,  A^7():\ 

Public  Healtfi  Service 

SV-e  Centers  for  Disease  (Control  <ind  Prevention 

Sff  Food  and  Drug  .Administration 

,SVe  Health  Resources  and  .Services  Administration 

Reclamation  Bureau 

NOTICES 

EnvironmtMital  statements:  availability,  etc 

Cpper  Rio  (ir.iiide  Basin,   TX,  water  operations  review, 
:{,Tht)4- :<5t)t)5 


Meetings: 

Bay-Delta  Advisory  Council.  .3.5665 

Securities  and  Exchange  Commission 

NOTICES 

Investment  Company  Act  of  1940: 
Deregistration  applications — 

SSgA  International  Liquidity  Fund  et  al,,  35676-35678 
Meetings.  Sunshine  Act,  35678 
Self-regulatorv'  organizations: 
Options  disclosure  documents — 
OM  London  Exchange  Ltd.,  35679 
Self-regulator\'  organizations;  proposed  rule  changes: 
Chicago  Board  Options  Exchange,  Inc..  35679-35686 
International  Securities  Exchange  LLC,  35686-35690 
National  Association  of  Securities  Dealers,  Inc,  35690- 
35694 
Applications,  hearings,  determinations,  etc.: 
Public  utility  holding  company  filings,  35675 

State  Department 

NOTICES 

Presidential  permits: 
Calexico/Mexicali  II  Port  of  Entr\-  linking  California  and 
Baja  California;  conveyor  belt,  35694-35695 

Surface  Mining  Reclamation  and  Enforcement  Office 

RULES 

Permanent  program  and  abandoned  mine  land  reclamation 
plan  submissions: 
Indiana,  35568-35576 

Surface  Transportation  Board 

NOTICES 

Railroad  operation,  acquisition,  construction,  etc.: 
C;anadian  Pacific  Railway,  35695-35696 

Susquehanna  River  Basin  Commission 

NOTICES 

Compliance  Incentive  Program,  35695 

Transportation  Department 

See  Coast  Guard 

See  Federal  Aviation  Administration 

,SV*^  Surface  Transportation  Board 

Treasury  Department 

See  Internal  Revenue  Service 

Veterans  Affairs  Department 

NOTICES 

,'\genc;y  information  collection  activities: 

Proposed  collection;  comment  request,  35699 
Submission  for  OMB  review;  comment  request,  35699- 
35702 
Committees;  establishment,  renewal,  termination,  etc.: 
Veterans  Affairs  Department  Facilities  Structural  Safety 
Advisorv'  (Committee,  35702 

Western  Area  Power  Administration 

NOTICES 

Power  marketing  plans: 

Sierra  Nevada  Customer  Ser\ice  Region;  2005  Resource 
Fool,  35630-35632 
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Separate  Parts  In  This  Issue 

Part  II 

Federal  Energy  Regulatory  Commission,  35705-35766 

Part  III 

Department  of  Education,  35767-35790 

Part  IV 

Department  of  Education,  35791-35801 

PartV 

Department  of  Commerce/Economic  Development 
Administration,  35803-35805 


Reader  Aids 

Consult  the  Reader  Aids  section  at  the  end  of  this  issue  for 
phone  numbers,  online  resources,  finding  aids,  reminders, 
and  notice  of  recently  enacted  public  laws. 
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CFR  PARTS  AFFECTED  IN  THIS  ISSUE 


Rules  and  Regulations 


A  cumulative  list  ot  the  pads  affected  this  month  can  be  found  in  the 
Reader  Aids  section  at  the  end  of  this  issue 

7  CFR 

915        35561 

Propoa«d  Rul«*: 

928  35590 

14  CFR 

39  (2  documentsl  35563 

35566 

91        35703 

129       35703 

Proposed  Rulea: 

39  35590 

18  CFR 

154       35706 

161       35706 

250     35706 

284      35706 

29  CFR 

2520  35568 

2584  35703 

30  CFR 

914      35568 

32  CFR 

3  36576 

34  CFR 

361  35792 

40  CFR 

52       355/7 

81        35577 

42  CFR 

1001     35583 

1003    35583 

1005   35583 

1006   35583 

44  CFR 

65  35584 

67  35587 

Propoasd  Rulaa: 

67  {2  documentsl  35592, 

35596 

46  CFR 
Propo««cl  Rul««: 

110  35600 

111  35600 

47  CFR 

73  (2  documents)  35588 

Propoaad  Rulas: 

20  35601 


Federal  Register 

Vol.  65.  No.   108 

Monday,   lune  5.  2000 


This  section  of  ttie  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  915 

[Docket  No.  FVOO-915-2  FR] 

Avocados  Grown  in  South  Florida; 
Increased  Assessment  Rate 

AGENCY:  Agricultural  Marketing  Service. 
USDA. 

ACTION:  Final  rule. 

SUMMARY:  This  rule  increases  the 
assessment  rate  established  for  the 
Avocado  Administrative  Committee 
(Committee)  for  the  2000-2001  and 
subsequent  fiscal  periods  from  $0.16  per 
55-pound  bushel  container  or 
equivalent  to  $0.19  per  55-pound  bushel 
container  or  equivalent  of  avocados 
handled.  The  Committee  is  responsible 
for  local  administration  of  the  marketing 
order,  which  regulates  the  handling  of 
avocados  grown  in  South  Florida. 
Authorization  to  assess  avocado 
handlers  enables  the  Committee  to  incur 
expenses  that  are  reasonable  and 
necessary  to  administer  the  program. 
The  fiscal  period  began  on  April  1  and 
ends  March  31.  The  assessment  rate  will 
remain  in  effect  indefinitely  unless 
modified,  suspended,  or  terminated. 
EFFECTIVE  DATE:  June  6,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Doris  Jamieson,  Marketing  Specialist, 
Southeast  Marketing  Field  Office, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  PO  Box  2276,  Winter 
Haven,  Florida  33883;  telephone:  (863) 
299-4770,  Fax:  (863)  299-5169;  or 
George  Kelhart,  Technical  Advisor, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  room  2525-S,  PO  Box 
96456.  Washington,  DC  20090-6456; 
telephone:  (202)  720-2491,  Fax:  (202) 
720-5698. 


Small  businesses  may  request 
information  on  complying  with  this 
regulation  by  contacting  Jay  Guerber. 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  PO  Box  96456,  room 
2525-S,  Washington,  DC  20090-6456: 
telephone:  (202)  720-2491,  Fax:  (202) 
720-5698,  or  E-mail: 
Jay.Guerber@usda.gov. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
No.  121  and  Order  No.  915,  both  as 
amended  (7  CFR  part  915),  regulating 
the  handling  of  avocados  grown  in 
South  Florida,  hereinafter  referred  to  as 
the  "order."  The  marketing  agreement 
and  order  are  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674), 
hereinafter  referred  to  as  the  "Act." 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  Under  the  marketing  order  now 
in  effect,  Florida  avocado  handlers  are 
subject  to  assessments.  Funds  to 
administer  the  order  are  derived  from 
such  assessments.  It  is  intended  that  the 
assessment  rate  as  issued  herein  will  be 
applicable  to  all  assessable  avocados 
beginning  April  1,  2000,  and  continue 
until  amended,  suspended,  or 
terminated.  This  rule  will  not  preempt 
any  State  or  local  laws,  regulations,  or 
policies,  unless  they  present  an 
irreconcilable  conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  Such 
handler  is  a^orded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  an  action  is  filed  not 


later  than  20  days  after  the  date  of  the 
entrv  of  the  ruling. 

This  rule  increases  the  assessment 
rate  established  for  the  Committee  for 
the  2000-2001  and  subsequent  fiscal 
periods  from  $0.16  per  55-pound  bushel 
container  or  equivalent  to  $0.19  per  55- 
pound  bushel  container  or  equivalent  of 
avocados. 

The  Florida  avocado  marketing  order 
provides  authority  for  the  Committee, 
with  the  approval  of  the  Department,  to 
formulate  an  annual  budget  of  expenses 
and  collect  assessments  from  handlers 
to  administer  the  program.  The 
members  of  the  Committee  are 
producers  and  handlers  of  Florida 
avocados.  They  are  familiar  with  the 
Committee's  needs  and  with  the  costs 
for  goods  and  services  in  their  local  area 
and  are  thus  in  a  position  to  formulate 
an  appropriate  budget  and  assessment 
rate.  The  assessment  rate  is  formulated 
and  discussed  in  a  public  meeting. 
Thus,  all  directly  affected  persons  have 
an  opportunity  to  participate  and 
provide  input. 

For  the  1999-2000  and  subsequent 
fiscal  periods,  the  Committee 
recommended,  and  the  Department 
approved,  an  assessment  rate  that  would 
continue  in  effect  from  fiscal  period  to 
fiscal  period  unless  modified, 
suspended,  or  terminated  by  the 
Secretary  upon  recommendation  and 
information  submitted  by  the 
Committee  or  other  information 
available  to  the  Secretary'. 

The  Committee  met  on  March  8,  2000, 
and  unanimously  recommended  2000- 
2001  expenditures  of  $186,333  and  an 
assessment  rate  of  $0.19  per  55-pound 
bushel  container  or  equivalent  of 
avocados.  In  comparison,  last  year's 
budgeted  expenditures  were  $164,335. 
The  assessment  rate  of  $0.19  is  $0.03 
higher  than  the  rate  currently  in  effect. 

The  Florida  Lime  and  the  Florida 
Avocado  Administrative  Committees 
share  certain  costs  (staff,  office  space, 
and  equipment)  for  economy  and 
efficiency  (7  CFR  parts  911  and  915). 
Each  Committee's  share  of  these  costs  is 
based  upon  the  amount  of  work 
performed  and  time  devoted  to 
administration.  To  reflect  its  increased 
share  of  the  workload  and  resources, 
and  Avocado  Administrative  Committee 
needs  to  fund  a  greater  share  of  the 
costs.  An  increased  budget  for  avocados 
is  needed  to  accomplish  this. 

The  major  expenditures 
recommended  bv  the  Committee  for  the 
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2000-2001  y«ar  include  $69,000  for 
salaries.  $35,000  for  national 
enforcement.  $20,000  for  research, 
$14,898  for  employee  benefits,  and 
$13,782  for  insurance  and  bonds 
Budgeted  expenses  for  these  items  in 
1999-2000  were  $4H,000,  $27,000. 
$39,500.  $10,040.  and  $8,955. 
respectively 

The  assessment  rate  riK:ommendod  by 
the  Committe*5  was  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  Florida  avocados, 
(iommodify  shipments  for  the  year  are 
estimated  at  900.000  SS-pound  bushel 
containers,  which  should  provide 
$171,000  in  assessment  income  Income 
derived  from  handler  assessments,  along 
with  interest  income  and  funds  from  the 
(lommittoe's  authorized  reserve,  should 
be  adequate  to  cover  budgeted  expens<?s. 
Funds  in  the  reserve  (currently 
$174,431)  will  be  kept  within  the 
maximum  permitted  by  the  order 
(approximately  three  fiscal  periods' 
expenses.  «» 915.41(a)(2)). 

The  assessment  rate  established  in 
this  rule  will  continue  in  effect 
indefinitely  unless  modified, 
suspended,  or  terminated  by  the 
Secretary  upon  re<:ommendation  and 
information  submitted  by  the 
Committee  or  other  available 
information. 

Although  this  assessment  rate  will  be 
in  effet:t  for  an  indefinite  period,  the 
Committe«!  will  continue  to  meet  prior 
to  or  during  eac:h  fiscal  period  to 
recommend  a  budget  of  expenses  and 
consider  recommendations  for 
modification  of  the  assessment  rate  The 
dates  and  times  of  Committee  meetings 
are  available  from  the  C^jmmittee  or  the 
Department.  (Committee  meetings  are 
open  to  the  public  and  interested 
persons  may  express  their  views  at  these 
meetings.  The  Department  will  evaluate 
Committee  recommendations  and  other 
available  information  to  determine 
whether  modification  of  the  assessment 
rate  is  needed.  Further  rulemaking  will 
be  undertaken  as  ne<:essarv  The 
Committetis  2000-2001  budget  and 
those  for  subse(|uent  fiscal  periods  will 
be  niviewed  and,  as  appropriate, 
approved  by  th«!  Department 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  rule  on  small  entities.  Ar:c.ordingly. 
AMS  has  prepared  this  final  regulatory 
flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  .scale  of 
business  subject  to  sui:h  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 


Act,  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility 

There  are  approximately  141  avocado 
producers  in  the  production  area  and 
approximately  49  avocado  handlers 
subject  to  regulation  under  the 
marketing  order.  Small  agricultural 
producers  are  defined  by  the  Small 
Business  Administration  (13  CFR 
121.201)  as  those  having  annual  receipts 
less  than  $500,000.  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $5,000,000 

The  average  grower  price  for  fresh 
avocados  during  the  1998-99  season 
was  $17  90  per  55-pound  bushel  box  or 
equivalent  for  all  domestic  shipments 
and  the  total  shipments  were  890.859 
bushels.  Approximately  10  percent  of 
all  handlers  handled  90  percent  of  the 
Florida  avocado  shipments.  Many 
avocado  handlers  ship  other  tropical 
fruit  and  vegetable  products,  which  are 
not  included  in  the  Committee's  data 
but  would  contribute  further  to  handler 
receipts. 

Using  these  prices,  about  90  percent 
of  avocado  handlers  could  be 
considered  small  businesses  under  the 
SBA  definition.  The  majority  of  Florida 
avocado  producers  also  may  be 
classified  as  small  entities. 

This  rule  increases  the  assessment 
rate  established  for  the  Committee  and 
collected  from  handlers  for  the  2000- 
2001  and  subsequent  fiscal  periods  from 
$0.16  per  55-pound  bushel  container  or 
equivalent  to  $0.19  per  55-pound  bushel 
container  or  equivalent  of  avocados.  The 
Committee  unanimously  recommended 
2000-2001  expenditures  of  $186,333 
and  an  assessment  rate  of  $0.19  per  55- 
pound  bushel  container  or  equivalent 
The  assessment  rate  of  $0.19  is  $0.03 
higher  than  the  1999-2000  rate.  The 
quantity  of  assessable  avocados  for  the 
2000-2001  season  is  estimated  at 
900.000  55-pound  bushel  containers. 
Thus,  the  $0.19  rate  should  provide 
$171,000  in  assessment  income.  Income 
derived  from  handler  assessments,  along 
with  interest  income  and  funds  from  the 
Committee's  authorized  reserve,  should 
be  adequate  to  cover  budgeted  expenses. 

The  major  expenditures 
recommended  by  the  Committee  for  the 
2000-2001  fiscal  year  include  $69,000 
for  salaries.  $35,000  for  national 
enforcement,  $20,000  for  research. 
$14,898  for  employee  benefits,  and 
$13,782  for  insurance  and  bonds. 
Budgeted  expenses  for  these  items  in 
1999-2000  were  $46,000,  $27,000 


$39,500.  $10,040.  and  $8,955. 
respectively. 

The  Florida  Lime  and  the  Florida 
Avocado  Administrative  Committees 
share  certain  costs  (staff,  office  space, 
and  equipment)  for  economy  and 
efficiency  (7  CFR  parts  911  and  915). 
Each  Committee's  share  of  these  costs  is 
based  upon  the  amount  of  work 
performed  and  time  devoted  to 
administration.  To  reflect  its  increased 
share  of  the  workload  and  resources,  the 
Avocado  Administrative  Committee 
needs  to  fund  a  greater  share  of  the 
costs.  An  increased  budget  for  avocados 
is  needed  to  accomplish  this. 

The  Committee  reviewed  and 
unanimously  recommended  2000-2001 
expenditures  of  $186,333  which 
included  increases  in  administrative 
and  office  salaries,  and  national 
enforcement.  Prior  to  arriving  at  this 
budget,  the  Committee  considered 
information  from  various  sources,  such 
as  the  Committee's  Budget 
Subcommittee.  Alternative  expenditure 
levels  were  discussed.  However,  the 
Committee  ultimately  determined  that 
the  recommended  expenditures  were 
appropriate  to  reflect  its  increased  share 
of  the  workload  and  resource  demands. 
The  assessment  rate  of  $0.19  per  55- 
pound  bushel  container  or  equivalent  of 
assessable  avocados  was  then 
determined  by  dividing  the  total 
recommended  budget  by  the  quantity  of 
assessable  avocados,  estimated  at 
900,000  55-pound  bushel  containers  or 
equivalents  for  the  2000-2001  fiscal 
year.  This  is  approximately  $11,000 
below  the  anticipated  expenses,  which 
the  Committee  determined  to  be 
acceptable. 

A  review  of  historical  information  and 
preliminary  information  pertaining  to 
the  upcoming  fiscal  year  indicates  that 
the  average  grower  price  for  the  2000- 
2001  season  could  be  close  to  $17.90  per 
55-pound  bushel  container  or 
equivalent  of  avocados.  Therefore,  the 
estimated  assessment  revenue  for  the 
2000-2001  fiscal  year  as  a  percentage  of 
total  grower  revenue  could  be  one 
percent. 

This  action  increases  the  assessment 
obligation  imposed  on  handlers.  While 
assessments  impose  some  additional 
costs  on  handlers,  the  costs  are  minimal 
and  uniform  on  all  handlers.  Some  of 
the  additional  costs  may  be  passed  on 
to  producers.  However,  these  costs  are 
offset  by  the  benefits  derived  by  the 
operation  of  the  marketing  order.  In 
addition,  the  Committee's  meeting  was 
widely  publicized  throughout  the 
Florida  avocado  industry  and  all 
interested  persons  were  invited  to 
attend  the  meeting  and  participate  in 
Committee  deliberations  on  all  issues. 
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Like  all  Committee  meetings,  the  March 
8.  2000.  meeting  was  a  public  meeting 
and  all  entities,  both  large  and  small, 
were  able  to  express  views  on  this  issue. 

This  rule  imposes  no  additional 
reporting  or  recordkeeping  requirements 
on  either  small  or  large  Florida  avocado 
handlers.  As  with  all  Federal  marketing 
order  programs,  reports  and  forms  are 
periodically  reviewed  to  reduce 
information  requirements  and 
duplication  by  industry  and  public 
sector  agencies. 

The  Department  has  not  identified 
any  relevant  Federal  rules  that 
duplicate,  overlap,  or  conflict  with  this 
rule. 

A  proposed  rule  concerning  this 
action  was  published  in  the  Federal 
Register  on  April  17.  2000  (65  FR 
20382).  Copies  of  the  proposed  rule 
were  also  mailed  or  sent  via  facsimile  to 
all  Florida  avocado  handlers.  Finally, 
the  proposal  was  made  available 
through  the  Internet  by  the  Office  of  the 
Federal  Register.  A  30-day  comment 
period  ending  May  17.  2000.  was 
provided  for  interested  persons  to 
respond  to  the  proposal.  No  comments 
were  received. 

A  small  business  guide  on  complying 
with  fruit,  vegetable,  and  specialty  crop 
marketing  agreements  and  orders  may 
be  viewed  at:  http://www.ams.usda.gov/ 
fv/moab.html.  Any  questions  about  the 
compliance  guide  should  be  sent  to  Jay 
Guerber  at  the  previously  mentioned 
address  in  the  FOR  FURTHER  INFORMA'nON 
CONTACT  section. 

After  consideration  of  all  relevant 
material  presented,  including  the 
information  and  recommendation 
submitted  by  the  Committee  and  other 
available  information,  it  is  hereby  found 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

Pursuant  to  5  U.S.C.  553.  it  also  found 
and  determined  that  good  cause  exists 
for  not  postponing  the  effective  date  of 
this  rule  until  30  days  after  publication 
in  the  Federal  Register  because:  (1) 
Handlers  are  already  receiving  2000- 
2001  crop  avocados  from  growers;(2)  the 
fiscal  period  began  April  1,  2000,  and 
the  marketing  order  requires  that  the 
assessment  rate  apply  for  each  fiscal 
period  to  all  avocados  handled  during 
such  fiscal  period;  (3)  the  Committee 
needs  sufficient  funds  to  pay  its 
expenses  which  are  incurred  on  a 
continuous  basis;  (4)  handlers  are  aware 
of  this  rule  which  was  unanimously 
recommended  by  the  Committee  at  a 
public  meeting,  and  is  similar  to  other 
assessment  rate  actions  issued  in  past 
years;  and  (5)  a  30-day  comment  period 
was  provided  for  in  the  proposed  rule 
and  no  comments  were  received. 


List  of  Subjects  in  7  CFR  Part  915 

Avocados,  Marketing  agreements. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  915  is  amended  as 
follows: 

PART  915— AVOCADOS  GROWN  IN 
SOUTH  FLORIDA 

1.  The  authority  citation  for  7  CFR 
part  915  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  Section  915.235  is  revised  to  read 
as  follows: 

§  91 5.235    Assessment  rate. 

On  and  after  Ap.il  1,  2000.  an 
assessment  rate  of  $0.19  per  55-pound 
bushel  container  or  equivalent  is 
established  for  avocados  grown  in  South 
Florida. 

Dated:  May  30,  2000. 
Robert  C.  Keeney, 

Deputy  Administrator.  Fruit  and  Vegetable 

Programs. 

|FR  Doc.  00-13980  Filed  6-2-00;  8:45  am] 

BIUJNG  CODE  3410-02-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  99-NM-307-AD;  Amendment 
39-1 1 759;  AD  200&-1 1-11] 

RIN2120-AA64 

Airworthiness  Directives;  Boeing 
Model  777-200  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACnON:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  777- 
200  series  airplanes,  that  requires  one- 
time inspections  to  detect  cracking  of 
the  aft  wheel  well  bulkhead,  corrective 
actions,  if  necessary,  and  modification 
of  the  aft  wheel  well  bulkhead.  For 
certain  airplames.  this  AD  also  requires 
a  one-time  visual  inspection  to  detect 
excess  sealant  covering  the  outer  flange 
of  the  side  fitting  and  lower  chord  and 
splice  area  of  the  aft  wheel  well 
bulkhead,  and  corrective  actions,  if 
necessary.  This  amendment  is  prompted 
by  a  report  indicating  that  numerous 
fatigue  cracks  were  found  in  the  aft 
wheel  well  bulkhead.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  fatigue  cracking  of  the  aft  wheel 


well  bulkhead,  which  could  result  in 
rapid  in-flight  decompression  of  the 
airplane. 

DATES:  Effective  July  10.  2000. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  Julv  10, 
2000. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group.  P.O.  Box  3707.  Seattle, 
Washington  98124-2207.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA). 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  S\V.. 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register.  800  North  Capitol 
Street.  NW.,  suite  700.  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Stan 
Wood,  Aerospace  Engineer.  Airframe 
Branch,  ANM-120S.  FAA.  Transport 
Airplane  Directorate.  Seattle  Aircraft 
Certification  Office,  1601  Lind  Avenue. 
SW.,  Renton,  Washington  98055-4056; 
telephone  (425)  227-2772;  fax  (425) 
22r-1181. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Boeing 
Model  777-200  series  airplanes  was 
published  in  the  Federal  Register  on 
November  26,  1999  (64  FR  66426).  That 
action  proposed  to  require  one-time 
inspections  to  detect  cracking  of  the  aft 
wheel  well  bulkhead,  and  corrective 
actions,  if  necessary.  That  action  also 
proposed  to  require  modification  of  the 
aft  wheel  well  bulkhead.  For  certain 
airplanes,  that  action  also  proposed  to 
require  a  one-time  visual  inspection  to 
detect  excess  sealant  covering  the  outer 
flange  of  the  side  fitting  and  lower 
chord  and  splice  area  of  the  aft  wheel 
well  bulkhead,  and  corrective  actions,  if 
necessary. 

Explanation  of  Relevant  Service 
Information 

Since  the  issuance  of  the  notice  of 
proposed  rulemaking  (NPRM),  the  FAA 
has  reviewed  and  approved  Boeing 
Serx'ice  Bulletin  777-53A0015,  Revision 
1,  dated  March  2,  2000.  (The  original 
issue  of  the  service  bulletin,  dated  June 
17,  1999,  is  referenced  in  the  NPRM  as 
the  appropriate  source  of  ser\'ice 
information  for  accomplishment  of  the 
proposed  actions.)  The  procedinres 
described  in  Revision  1  of  the  service 
bulletin  are  similar  to  those  in  the 
original  issue,  and  Revision  1  adds  no 
new  airplanes  to  the  effectivity  listing. 
Therefore,  paragraphs  (a),  fb),  and  (d)  of 
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this  final  nile  have  been  revised  to 
reference  Revision  1  as  the  appropriate 
source  of  service  information  for 
accomplishment  of  the  actions  re(iuireil 
by  those  paragraphs  in  addition,  a  new 
"NOTE  3"  has  bet^n  added  to  this  final 
rule  to  spe<:if\'  that  actions 
accomplished  prior  to  the  effective  date 
of  this  AD  in  acc;ordance  with  Boeing 
Alert  Service  Bulletin  777-53A001.'), 
dated  lune  17.  1999.  are  considered 
acceptable  for  compliance  with  this  AD. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendnunit.  Due 
consideration  has  been  given  to  the 
comments  received 

Fleet  Not  Affected 

On  behalf  of  one  of  its  members,  the 
Air  Transport  Association  of  America 
(ATA)  comments  that  none  of  the 
airplanes  operated  h\  that  member 
would  be  affected  by  the  proposal  The 
ATA  offers  no  further  (.onuuent  and 
makes  no  request 

Request  To  Revise  ('ompliance  Time: 
Paragraph  (a)(2) 

One  commenter  requests  that  the  FAA 
revise  paragraph  (a)(2)  of  the  proposed 
rule  to  specifv  that  removal  of  excess 
sealant  from  the  aft  wheel  well 
bulkhead  area  is  not  re(}uired  until 
accomplishment  of  the  inspections 
specified  in  paragraph  (b)  of  the 
proposed  rule.  (Paragraph  (a)(U)  of  the 
proposed  rule  states  that,  if  any  excess 
sealant  is  found,  it  must  be  removed 
from  the  aft  whet-l  well  bulkhead  area 
[)rior  to  further  Right  |  The  conunenter 
points  out  that  the  excess  sealant  is  of 
concern  be<:ause  it  can  impede  the 
inspections  to  detect  fatigue  cracking 
that  are  specifitMl  in  paragraph  (b)  of  the 
proposed  rule,  but  th»!  excess  sealant  on 
its  own  poses  no  threat  to  the  (jontinued 
safe  operation  of  an  airplane. 

The  FAA  does  not  cimcur  with  the 
commenter's  request.  The  compliance 
time  is  the  same  for  the  requirenu^nts  of 
both  paragraphs  (a)  and  (b)  Therefore, 
the  FAA  expects  the  n!(juirements  of 
these  paragraphs  will  ()e  accomplished 
at  the  same  time.  No  change  to  the  final 
rule  is  necessary  in  this  regard. 

Request  To  Remove  Airplane  from 
Effectivity 

One  c:ommenter  requests  that  the  FAA 
revise  the  applicabilitv  of  the  proposed 
rule  to  delete  the  airplane  having  line 
number  1   The  commenter  states  that 
this  airplane  is  owned  t)V  the 
manufacturer  and  is  operated  in 
accordance  with  an  experiment.il 
airworthiness  certificate.  The 


commenter  asserts  that  this  airplane 
does  not  accumulate  enough  flight 
cycles  to  develop  significant  fatigue 
cracking  of  the  aft  wheel  well  bulkhead. 
The  commenter  also  states  that,  if  the 
airplane  is  sold,  the  manufacturer  will 
incorporate  a  design  change  equivalent 
to  the  requirements  of  this  AD  prior  to 
delivery.  The  commenter  claims  that 
inclusion  of  the  subject  airplane  in  the 
applicability  of  this  AD  will  "introduce 
additional  unnecessary  complications  in 
obtaining  certification  of  this  airplane." 

The  F.\A  does  not  concur  with  the 
commenter's  request.  Though  the 
airplane  is  operated  in  accordance  with 
an  experimental  airworthiness 
certificate,  the  airplane  is  .still  subject  to 
the  unsafe  condition  addressed  in  this 
AD  Based  on  the  current  utilization  of 
the  airplane,  the  FAA  acknowledges 
that  it  mav  be  some  time  before  the 
airplane  will  be  required  to  be  in 
compliance  with  this  AD.  However, 
eventually,  the  airplane  must  be 
inspected  and  modified  in  accordance 
w  ith  this  AD.  or  modified  with  a  design 
(  hange  that  will  provide  an  tnjuivalent 
level  of  safety  Any  design  change  that 
the  manufacturer  develops  in  lieu  of  the 
actions  required  by  this  AD  must  be 
approved  as  an  alternative  method  of 
compliance  in  accordance  with 
paragraph  (e)  of  this  AD  No  change  to 
the  final  rule  is  necessary  in  this  regard. 

Request  To  Revise  Compliance  Time: 
Paragraph  (d) 

One  comm»'nter  requests  that  the 
compliance  time  stated  for  removal  of 
excess  sealant  sptH:ified  in  paragraph  (d) 
of  the  proposed  rule  be  revised  from 
■prior  to  further  fiight  '  to  "prior  to  the 
threshold  specified  for  fatigue 
inspections  in  Section  9  of  the  777 
Maintenance  Planning  Document 
|MF'D|.  ."  The  commenter  states  that 

the  removal  of  the  excess  sealant  in  the 
area  described  in  paragraph  (d)  of  the 
proposed  rule  is  intended  to  allow  the 
fatigue  inspections  specified  in  Section 
9  of  the  MPD  to  be  properly  c:onducted. 
The  commenter  states  that  the 
paragraph,  as  worded  in  the  proposed 
rule,  "can  be  interpreted  to  mean  that 
the  sealant  must  be  removed  to  facilitate 
fatigue  inspection  of  these  areas  at 
1  l.OOO  nights."  Further,  the  commenter 
states,  "There  is  nn  data  to  suggest  that 
thes(!  areas  would  be  subject  to 
significant  fatigue  cracking  earlier  than 
the  threshold  specified  in  the  MPD 
(currently  30,000  Hights  for  all 
Structun's  items)." 

The  FAA  does  not  concur  with  the 
commenter's  request.  Excess  sealant 
mav  impede  detection  of  unexpected 
damage  during  general  visual 
inspections  performed  as  part  of  routine 


maintenance.  Thus,  the  FAA  finds  it  is 
necessan,'  to  require  the  sealant  to  be 
removed  prior  to  further  flight  after 
accomplishment  of  the  modification  in 
accordance  with  paragraph  (b)  of  this 
AD.  No  change  to  the  final  rule  is 
necessary  in  this  regard. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
.safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  anv  operator  nor  increase  the  scope 
of  the  AD 

Cost  Impact 

There  are  approximately  109  Boeing 
Model  777-200  series  airplanes  of  the 
affected  design  in  the  worldwide  fleet. 
The  FAA  estimates  that  35  airplanes  of 
VS.  registry  will  be  affected  by  this  AD 

For  all  airplanes,  it  will  take 
approximately  2  work  hours  per 
airplane  to  accomplish  the  required 
general  visual  and  HFEC  inspections  at 
an  average  labor  rate  of  $60  per  work 
hour.  Based  on  these  figures,  the  c:ost 
impact  of  these  inspections  on  U.S. 
operators  is  estimated  to  be  $4,200.  or 
$120  per  airplane. 

For  all  airplanes,  it  will  take 
approximatelv  28  work  hours  per 
airplane  to  accomplish  the  required 
modification  at  an  average  labor  rate  of 
$60  per  work  hour.  Required  parts  will 
cost  approximately  $6,013  per  airplane. 
Based  on  these  figures,  the  cost  impact 
of  the  modification  on  U.S.  operators  is 
estimated  to  be  $269,255,  or  $7,693  per 
airplane. 

For  certain  airplanes,  it  will  take  3 
work  hours  per  airplane  to  accomplish 
the  inspection  to  dete{:t  excess  sealant  at 
an  average  labor  rate  of  $60  per  work 
hour.  Based  on  these  figures,  the  cost 
impact  of  this  inspection  on  U.S. 
operators  is  estimated  to  be  $180  per 
airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  anv  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
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determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procediu-es  (44 
FR  11034>ebruary  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federed  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

S  39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2000-11-11     Boeing:  Amendment  39-11759. 
Docket  99-NM-307-AD. 
Applicability:  Model  777-200  series 
airplanes  having  line  numbers  1  through  144; 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  fatigue  cracking  of  the  aft  wheel 
well  bulkhead,  which  could  result  in  rapid 


in-flight  decompression  of  the  airplane, 
accomplish  the  following: 

General  Visual  Iiispe<:tion 

(a)  For  Group  1  airplanes,  as  identified  in 
Boeing  Service  Bulletin  777-53A0015, 
Revision  1,  dated  March  2,  2000:  Prior  to  the 
accumulation  of  11,000  total  flight  cycles,  or 
within  4,000  flight  cycles  after  the  effective 
date  of  this  AD,  whichever  occurs  later, 
perform  a  one-time  general  visual  inspection 
to  detect  excess  sealant  covering  the  outer 
flange  of  the  side  fitting  and  lower  chord  and 
splice  of  the  aft  wheel  well  bulkhead,  in 
accordance  with  PeuI  I  of  the 
Accomplishment  Instructions  of  the  service 
bulletin. 

Note  2:  For  the  purposes  of  this  AD.  a 
general  visual  inspection  is  defined  as:  'A 
visual  examination  of  an  interior  or  exterior 
area,  installation,  or  assembly  to  defect 
obvious  damage,  failure,  or  irregularity.  This 
level  of  inspection  is  made  under  normally 
available  lighting  conditions  such  as 
daylight,  hangar  lighting,  flashlight,  or  drop- 
light,  and  may  require  removal  or  opening  of 
access  panels  or  doors.  Stands,  ladders,  or 
platforms  may  be  required  to  gain  proximity 
to  the  area  being  checked." 

Note  3:  Inspections  and  modifications 
accomplished  prior  to  the  effective  date  of 
this  AD  in  accordance  with  Boeing  Alerl 
Service  Bulletin  777-53A0015,  dated  June 
17, 1999,  are  considered  acceptable  for 
compliance  with  paragraphs  (a),  (b),  and  (d) 
of  this  AD. 

(1)  If  no  excess  sealant  is  detected,  no 
further  action  is  required  by  this  paragraph. 

(2)  If  any  excess  sealant  is  detected,  prior 
to  further  flight,  remove  the  excess  sealant 
from  the  aft  wheel  well  bulkhead  area  in 
accordance  with  the  service  bulletin. 

Inspections/Modification 

(b)  For  Groups  1  and  2  airplanes,  as 
identified  in  Boeing  Service  Bulletin  777- 
53AO015,  Revision  1,  dated  March  2,  2000: 
Prior  to  the  accumulation  of  1 1 ,000  total 
flight  cycles,  or  within  4.000  flight  cycles 
after  the  effective  date  of  this  AD,  whichever 
occurs  later,  perform  a  one-time  general 
visual  inspection  to  detect  cracking  of  the 
adjacent  structure  of  the  aft  wheel  well 
bulkhead  and  perform  a  one-time  high 
frequency  eddy  current  (HFEC)  inspection  to 
detect  cracking  of  the  fastener  holes  in  the 
web,  side  fitting,  and  outer  chord  of  the  aft 
wheel  well  bulkhead,  in  accordance  with 
Part  II  of  the  Accomplishment  Instructions  of 
the  service  bulletin. 

(1)  If  no  cracking  is  detected  during  the 
general  visual  and  HFEC  inspections,  prior  to 
further  flight,  modify  the  aft  wheel  well 
bulkhead  (including  cold  working;  replacing 
the  fairing  support  bracket  and  splice  plates 
with  revised  fdiring  support  brackets  and 
splice  plates;  and  installing  new  web 
doublers  and,  if  necessary,  shims),  in 
accordance  with  Part  II  of  the 
Accomplishment  Instructions  of  the  ser\ice 
bulletin. 

(2)  If  any  cracking  is  detected  during  the 
general  visual  inspection,  prior  to  further 
flight,  accomplish  the  requirements  of 
paragraph  (c)  of  this  AD. 


(3)  If  any  cracking  is  detected  during  the 
one-time  HFEC  inspection,  prior  to  further 
flight,  remove  additional  fasteners,  and 
perform  a  second  HFEC  inspection  to  detect 
cracking  of  the  fastener  holes,  in  accordance 
with  Part  II  of  the  Accomplishment 
Instructions  of  the  service  bulletin. 

(i)  If  no  cracking  is  detected  during  the 
second  HFEC  inspection,  prior  to  further 
flight,  oversize  all  the  holes  to  the  diameter 
specified  in  the  service  bulletin,  and  perform 
a  third  HFEC  inspection  to  detect  cracking  of 
the  fastener  holes,  in  accordance  with  Pari  II 
of  the  Accomplishment  Instructions  of  the 
service  bulletin. 

(A)  If  no  cracking  is  detected  during  the 
third  HFEC  inspection,  prior  to  further  flight, 
replace  the  fasteners  with  new  fasteners  and 
modify  the  aft  wheel  well  bulkhead 
(including  cold  working;  replacing  the  fairing 
support  bracket  and  splice  plates  with 
revised  fairing  support  brackets  and  splice 
plates:  and  installing  new  web  doublers  and. 
if  necessan, .  shims),  in  accordance  with  Part 
II  of  the  Accomplishment  Instructions  of  the 
service  bulletin. 

(B)  If  any  cracking  is  detected  during  the 
third  HFEC  inspection,  prior  to  further  flight, 
accomplish  the  requirements  of  paragraph  (c) 
of  this  AD. 

(ii)  If  any  cracking  is  detected  during  the 
second  HFEC  inspection,  prior  to  further 
flight,  accomplish  the  requirements  of 
paragraph  (c)  of  this  AD. 

Repair 

(c)  For  airplanes  on  which  cracking  has 
been  defected  during  anv  inspection  required 
by  paragraph  (b)(2),  (b)(3)(i)(B),  or  (b)(3)(ii)  of 
this  AD,  prior  to  further  flight,  repair  in 
accordance  with  a  method  approved  by  the 
Manager,  Seattle  Airplane  Certification  Office 
(AGO),  FAA,  Transport  Airplane  Directorate: 
or  in  accordance  with  data  meeting  the  tvpe 
certification  basis  of  the  airplane  approved 
by  a  Boeing  Company  Designated 
Engineering  Representative  who  has  been 
authorized  by  the  Manager.  Seattle  AGO,  to 
make  such  findings.  For  a  repair  method  to 
be  approved  by  the  Manager,  Seattle  AGO.  as 
required  by  this  paragraph,  the  Manager's 
approval  letter  must  specifically  reference 
this  AD. 

Removal  of  Excess  Sealant 

(d)  For  Group  1  airplanes,  as  identified  in 
Boeing  Service  Bulletin  777-53A0015. 
Revision  1,  dated  March  2.  2000.  on  which 
excess  sealant  was  detected  and  removed  in 
accordance  with  paragraph  (a)  of  this  AD: 
Prior  to  further  flight  following  the 
accomplishment  of  the  modification  required 
by  paragraph  fb)  of  this  AD.  remove  any 
excess  sealant  in  the  remaining  area  of  the 
lower  lobe  of  the  aft  wheel  well  bulkhead 
between  stringers  S-27L  and  S-27R.  in 
accordance  with  the  service  bulletin. 

Ahemative  Methods  of  Compliance 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Seattle 
AGO.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
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I  Dintiienls  Hiui  Ihtni  sjmk)  il  In  the  Manager 
Seat! If  ACO 

Note  4:  InfoniiHticin  ( dih  crning  the 
trxi.slHiu  H  of  .ipfirnvt'il  allfriiativi"  niethiid.";  ot 
conipliaiKu  with  this  W).  if  any.  may  be 
i)()taini"(i  frdiii  ifif  ,S»>attlf  A(X) 

Special  FliKhl  PerniiU 

If]  SptM  lal  tlighl  pcniut.s  may  be  issued  in 
a(  I  ordaiu  »■  with  st-itiori.s  ;il  197  and  21  1<)9 
of  the  Kedtiral  .'Vviation  Kt-milalioiis  (14  CKK 
21  1M7  and  21   !')'))  to  opcrale  the  airplane  to 
a  loialion  where  the  nNjuiretlwiiIs  of  this  AD 
I  an  he  a(  i  oriiplished 

Incorporation  bv  Reference 

(g)  lix(  ept  as  proyided  h\  paragraph  |(  I  of 
this  AU.  the  a(  tion.s  .shall  he  done  in 
a(  1  ordani  e  with  Boeing  .Sei^'ice  Bulletin 
777-.S  t.XOOl.'i,  Kevision  1.  dated  Man  h  2. 
201)0    This  UK  orporation  by  refereni  e  was 
approyetl  b\  the  L)irei  tor  of  the  Fiuleral 
Register  in  an  ordaiu n  with  5  {'■  Si.   .if)2|a) 
iiid  1  CKK  part  ")1    Copies  may  he  obtained 
from  Boeing  (^oninieri  lal  .Virplane  ( Iroiip, 
I'  O.  Box  1707,  Seattle.  VVashingturi  '(HI 24 
2207.  Oopies  may  Ije  inspected  at  the  V.W. 
Transport  .Airplane  Direi  tonite.  MiOl  l.ind 
Ayenue.  ,SVV  .  Kenton.  Washington,  or  at  ihi' 
Offii  e  of  the  Federal  Ref^ister.  HOO  Nortli 
(^pitol  Strei't,  \\V  ,  suile  T'OO,  Wasfiington 
IK 

111)   This   imendiuenl  iiei  nines  etlei  lue  on 
hiiv    1(1,  JIKIO 

Issued  111  Kenton    W.ishuikiton   on  Mav  24 
21)0(1 

Donald  I..  Rixgin. 

Ai  tinn  MiiiKiiirr.  I ninspurt  Airplane 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  99-NE-36-A0:  Arrwndnwnt  39- 
11763;  AD  2000-1 1-1 51 

RIN2120-AA64 

Alrworthlneas  Directives;  Honeywell 
Interrurtlonal  Inc.  (Formerly 
AllledSlgnal  Inc.)  ALF502R  and  LF507 
Series  Turt>ofan  Engines 

agency:  Ft'dtTai  Avidtinii 
Administration.  DOT 
ACTION:  Final  rule 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  liirective  (AD),  that 
requires  revisions  to  (Chapter  ."i. 
Airworthiness  Limitations  section,  of 
the  Honevwell  International  Inc. 
ALF502R  and  I.F507  series  Engine 
Manuals  to  include  required  enhanced 
inspetiion  of  selecte<i  critu:al  life- 
limited  parts  at  each  piece-part 
exposure  This  action  requires  an  air 


carrier's  approved  continuous 
airworthiness  maintenance  program  to 
incorporate  these  inspection 
procedures  This  action  is  prompted  by 
a  Federal  Aviation  Administration 
(FAA)  study  of  in-service  events 
involving  uncontained  failures  of 
critical  rotating  engine  parts  that 
indicated  the  need  for  improved 
inspections.  The  improved  inspections 
are  needed  to  identify  those  critical 
rotating  parts  with  conditions,  which  if 
allowed  to  continue  in  service,  could 
result  in  uncontained  failures.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  critical  life-limited 
rotating  engine  part  failure,  which  could 
result  in  an  uncontained  engine  failure 
and  damage  to  the  airplane. 

DATES:  Effective  [uly  10,  2000. 

ADDRESSES:  The  rules  docket  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Regional  Counsel, 
12  New  England  Exec:utive  Park. 
Turlington.  MA. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  Baitoo,  Aerospace  Engineer  Los 
Angeles  Aircraft  Ciertification  Office, 
FAA.  Transport  Airplane  Directorate. 
:i9h()  Paramount  Blvd..  Lakewood,  (^A 
40712^137;  telephone  (Sfi2)  627-5245, 
fax  (51)2)  627-5210 

SUPPLEMENTARY  INFORMATION:  A 

proposal  to  amend  part  .39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  AlliedSignal  Inc 
ALF5()2R  and  LF507  series  turbofan 
engines  was  published  in  the  Federal 
Rej^ister  on  August  5,  1999  (64  FR 
421)19).  That  action  proposed  to  require 
revisions  to  Chapter  5,  Airworthiness 
Limitations  section,  of  the  Honeywell 
International  Inc  ALF502R  and  LF507 
engine  manual,  and.  for  air  carriers. 
their  approved  continuous 
airworthiness  maintenance  program. 
Honevwell  International  Inc.  (formerly 
AllledSlgnal  Inc.).  the  manufacturer  of 
ALF502R  and  LF507  series  turbofan 
engines,  has  provided  the  FAA  with  a 
detailed  proposal  that  identifies  and 
()rioritizes  the  critical  rotating  engine 
parts  with  the  highest  potential  to 
hazard  the  airplane  in  the  event  of 
failure,  along  with  instructions  for 
enhanced,  focused  inspe<:tion  methods. 
These  enhanced  inspections  will  be 
conducted  at  piece-part  opportunity,  as 
defined  in  this  AD,  rather  than  at 
specific  inspecrtion  intervals. 

Comment  Received 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 


consideration  has  been  given  to  the 
comment  received. 

The  commenter  supports  the  rule  as 
proposed. 

Tne  FAA  notes  that  several  different 
companies  have  held  the  type  certificate 
for  these  engine  models.  In  order  to 
make  certain  that  all  manuals  are 
revised  to  include  the  enhanced 
inspection  program,  not  just  the 
manuals  that  bear  the  name  of  the 
current  holder  of  the  type  certificate,  the 
FAA  has  added  the  names  of  the  former 
type  certificate  holders  to  paragraph  (a). 
After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  this  change. 
The  FAA  has  determined  that  thi."? 
change  will  neither  increase  the 
economic  burden  on  any  operator  nor 
increase  the  scope  of  the  AD. 

Economic  Analysis 

The  FAA  estimates  that  200  engines 
installed  on  airplanes  of  US  registry- 
would  be  affected  by  this  AD,  that  it 
would  take  approximately  56  work 
hours  per  engine  to  accomplish  the 
required  actions.  The  average  labor  rate 
is  $60  per  work  hour.  Based  on  these 
figures,  the  total  cost  impact  of  the  AD 
on  US  operators  is  estimated  to  be  - 
$672,000 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relatiimship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above.  I 
certify  that  this  regulation  (1)  IS  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule  '  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  Februar\-  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft.  Aviation 
safety.  Safety. 
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Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 
S  39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2000-11-15  Honeywell  International  Inc.: 

Amendment  39-11763.  Docket  99-NE- 
36- AD. 


Applicability:  Honevwell  International  Inc. 
(formerly  AlliedSignal.  Textron  Lycoming 
and  Avco  Lycoming)  ALF5G2R  and  LF507 
series  turbofan  engines,  installed  on  but  not 
limited  to  British  Aerospace  BAe  146-lOOA. 
BAe  146-200A.  BAe  146-300A.  AVRO  146- 
RJ70A.  AVRO  146-RI85A,  and  AVRO  146- 
lOOA  series  airplanes. 

Note  1:  This  airworthiness  directive  (AD) 
applies  to  each  engine  identified  in  the 
preceding  applicability  provision,  regardless 
of  whether  it  has  been  modified,  altered,  or 
repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  engines  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (c) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  the  unsafe 
condition  has  not  been  eliminated,  the 
request  should  include  specific  proposed 
actions  to  address  it. 


Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  critical  life-limited  rotating 
engine  part  failure,  which  could  result  in  an 
uncontained  engine  failure  and  damage  to 
the  airplane,  accomplish  the  following: 

(a)  Within  60  days  after  the  effective  date 
of  this  AD.  revise  Chapter  5,  Airworthiness 
Limitations  section,  of  the  Honeywell 
International  Inc.  ALF502R  and  LF507 
Engine  Manuals,  and  the  appropriate 
manuals  of  former  type  certificate  holders  of 
the  engine  design  including;  Allied  Signal 
Inc.;  Textron  Lycoming,  Stratford  Division: 
Avco  Lycoming,  Stratford  Division  and  Avco 
Lycoming  Engine  Group.  Stratford  Division. 
Connecticut,  and  for  air  carrier  operations 
revise  the  approved  continuous 
airworthiness  maintenance  program,  by 
adding  the  following: 

"Chapter  5.  Ain^orthiness  Limitations 
Section,  Mandaton  Inspections 

(1)  Perform  inspections  of  the  following 
parts  at  each  piece-part  opportunity  in 
accordance  with  the  instructions  provided  in 
the  applicable  manual  provisions. 


Part  nomenclature 


Part  number 
(P/N) 


Inspect  per  engine  manual  chapter 


For  ALF502R  series  turtxDfan  engines: 

Fan  Disc  

First  Turbine  Disc 

Second  Turbine  Disc 

Impeller 

LPT  Shaft/Srd  Turbine 

Fourth  Turbine  Disc  

For  LF507  series  turtx}fan  engines: 

Fan  Disc  

First  Turbine  Disc 

Second  TurtJine  Disc 

Impeller 

LPT  Shaft/Srd  Turbine 

Fourth  Turbine  Disc  


72-31-07  Inspection/Check. 
72-51-12  Inspection/Check. 
72-51-21  Inspection/Check. 
72-34-38  Inspection/Check 
72-52-03  Inspection/Check 
72-52-06  Inspectioa'Check 

72-31-08  Inspection/Check. 
72-51-11  Inspection/Check. 
72-51-20  Inspection/Check 
72-34-20  Inspection/Check 
72-52-24  Inspection/Check. 
72-52-03  Inspection/Check 


(2)  For  the  purposes  of  these  mandatory 
inspections,  piece-part  opportunity  means: 

(i)  The  part  is  completely  disassembled 
when  done  in  accordance  with  the 
disassembly  instructions  in  the  engine 
manufacturer's  Engine  Manual;  and 

(ii)  The  part  has  accumulated  more  than 
100  cycles  in  service  since  the  last  piece-part 
opportunity  inspection,  provided  that  the 
part  was  not  damaged  or  related  to  the  cause 
for  its  removal  from  the  engine." 

(b)  Except  as  provided  in  paragraph  (c)  of 
this  AD,  and  notwithstanding  contrary 
provisions  in  section  43.16  of  the  Federal 
Aviation  Regulations  (14  CFR  43.16),  these 
mandatory  inspections  shall  be  performed 
only  in  accordance  with  Chapter  5. 
Airworthiness  Limitations  section,  of  the 
Honeywell  International  Inc.  ALF502R  and 
LF507  Engine  Manuals. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Los 
Angeles  Aircraft  Certification  Office. 
Operators  shall  submit  their  requests  through 


an  appropriate  FAA  Principal  Maintenance 
Inspector  (PMI).  who  may  add  comments  and 
then  send  it  to  the  Manager.  Los  Angeles 
Aircraft  Certification  Office. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any.  may  be  obtained  from  the  Los  Angeles 
Aircraft  Certification  Office. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  FAA-certificated  air  carriers  that  have 
an  approved  continuous  airworthiness 
maintenance  program  in  accordamce  with  the 
record  keeping  requirement  of  §  121.369(c)  of 
the  Federal  Aviation  Regulations  [14  CFR 
121.369(c)]  must  maintain  records  of  the 
mandatory  inspections  that  result  from 
revising  the  Engine  Manual's  Chapter  5. 
Airworthiness  Limitations  section,  and  the 
air  carrier's  continuous  airworthiness 
program.  Alternately,  certificated  air  carriers 


may  establish  an  approved  system  of  record 
retention  that  provides  a  method  for 
preserv-ation  and  retrieval  of  the  maintenance 
records  that  include  the  inspections  resulting 
from  this  AD.  and  include  the  policy  and 
procedures  for  implementing  this  alternate 
method  in  the  air  carrier's  maintenance 
manual  required  by  §  121.369  (c)  of  the 
Federal  Aviation  Regulations  [14  CFR 
121.369(c)];  however,  the  alternate  system 
must  be  accepted  by  the  appropriate  PMI  and 
require  the  maintenance  records  be 
maintained  either  indefinitely  or  until  the 
work  is  repeated.  Records  of  the  piece-part 
inspections  are  not  required  under 
§  121.380(a)(2)(vi)  of  the  Federal  Aviation 
Regulatipns  [14  CFR  121.380  (a)  (2)  (vi)]  All 
other  operators  must  maintain  the  records  of 
mandatory  inspections  required  by  the 
applicable  regulations  governing  their 
operations. 

Note  3:  The  requirements  of  this  AD  have 
been  met  when  the  engine  manual  changes 
are  made  and  air  carriers  have  modified  their 
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MLUNO  CODE  4S10-13-U 


DEPARTMENT  OF  LABOR 

Psnsion  and  Welfare  Benefits 
Administration 

29  CFR  Pan  2520 

RIN  1210-AAS2 

Annual  Reporting  and  Disclosure 
Requirements;  Correction 

AGENCY:  Pension  and  Welfare  Benefits 
Administration,  Labor. 
ACTION:  Final  rule:  correction. 


summary:  On  April  19,  2000,  the 
Pension  and  Welfare  Benefits 
Administration  published  in  the 
Federal  Register  (65  FR  21068) 
amendments  to  the  regulations 
governing  annual  reporting  and 
disclosure  requirements  under  Title  I  of 
the  Employee  Retirement  Income 
Security  Act  of  1974.  as  amended 
(ERISA)  This  document  contains  a 
technical  correction  to  those 
amendments. 

DATES:  This  correction  is  effective  on 
May  19,  2000. 

FOR  FURTHER  INFORMATION  CONTACT:  B^ric 
A.  Raps  at  (202)  219-851,5  (not  a  toll- 
free  number). 

SUPPLEMENTARY  INFORMATION:  On  April 
19.  2000,  the  Pension  and  Welfare 
Benefits  Administration  published  in 
the  Federal  Rei;ister  (65  FR  21068) 
amendments  to  Department  of  Labor 
regulations  relating  to  the  annual 
reporting  and  disiilosure  requirements 
under  part  1  of  Title  I  of  ERIS.\   In 
publishing  these  regulations,  the 
Department  amended  the  summary 
annual  report  forms  at  29  (^FR 
2520,104b-10(d)(3)  and  (4).  but 
inadvertently  omitted  a  change  to  reflec:t 
the  fact  that  under  the  ERISA  Filing 
Acceptance  .System  (EF".-\.ST)  annual 
returns/reports  are  filed  with  the 
Pension  and  Welfare  Benefits 
Administration  rather  than  the  Internal 
Revenue  Service   A  te(  hnit;al  corrw:tion 
amendment  to  the  final  rule  is, 
therefore,  necessary 


Correction  of  Publication 

Accordingly,  the  publication  of  the 
final  rule  on  April  19.  2000  (65  FR 
21068)  which  was  the  subject  of  FR  Doc. 
00-961 1  is  corrected,  with  respec:t  to  the 
amendments  to  29  CFR  2520.104b-10, 
as  follows: 

§2520.1045-10    [Corrected] 

On  page  21085,  column  3.  remove 
paragraph  d.  and  add  in  its  place  a 
revised  paragraph  d.  to  read  as  follows: 

d.  Paragraphs  (d)(3)  and  (d)(4)  are 
amended  as  follows: 

1 .  The  second  sentence  of  the 
introductory  text  under  the  heading 
•SUMMARY  ANNUAL  REPORT  FOR 
(NAME  OF  PLAN)"  the  term  "Internal 
Revenue  Service"  is  removed  and  the 
term  "Pension  and  Welfare  Benefits 
Administration"  is  added  in  its  place: 

2.  The  last  sentence  under  the 
heading  "Your  Rights  to  Additional 
Information"  is  removed  and  the 
following  sentence  is  added  in  its  place: 
"Requests  to  the  Department  should  be 
addres.sed  to:  Public  Disclosure  Room, 
Room  N5638.  Pension  and  Welfare 
Benefits  Administration,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  N.W.,  Washington.  D.C. 
20210." 


Dated   May  tl.  2000. 
Leslie  Kramerich, 

Artmn  Assistant  Scrrrtan,'.  Pension  and 
Wflfarf  Benefits  Administration.  I'  S 
Department  of  Labor 
IFK  Doc    00-14000  Filpri  f>-2-00.  8  45  ami 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  914 

[SPATS  No.  IN-149-FOR] 

Indiana  Regulatory  Program 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement.  Interior. 

ACTION:  Final  rule:  approval  of 
amendment. 


SUMMARY:  The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM)  is 
approving  an  amendment  to  the  Indiana 
regulatory  program  (Indiana  program) 
under  the  .Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA). 
Indiana  revised  and  recodified  its 
procedural  piles  for  adjudicatory 
proceedings  Indiana  intends  to  revise 
its  program  to  be  consistent  with  the 


corresponding  Federal  regulations  and 
to  improve  operational  efficiency. 
EFFECTIVE  DATE:  June  5.  2000. 
FOR  FURTHER  INFORMATJON  CONTACT: 
Andrew  R.  Gilmore.  Director. 
Indianapolis  Field  Office.  Office  of 
Surface  Mining,  Minton-Capehart 
Federal  Building,  575  North 
Pennsylvania  Street,  Room  301, 
Indianapolis,  Indiana  46204-1521. 
Telephone  (317)  226-6700.  Internet: 
INFOMAIL@indgw.osmre.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Bat  kground  on  the  Indiana  Program 

II.  Submission  of  the  Amendment 

III.  Director's  Findings 

IV  Summary  and  Disposition  of  Comments 

V.  Director's  Decision 

VI.  Procedural  Determinations 

I.  Background  on  the  Indiana  Program 

On  July  29,  1982.  the  Secretary  of  the 
Interior  conditionally  approved  the 
Indiana  program.  You  can  find 
background  information  on  the  Indiana 
program,  including  the  Secretary's 
findings,  the  disposition  of  comments, 
and  the  conditions  of  approval  in  the 
July  26.  1982.  Federal  Register  (47  FR 
32107).  You  can  find  later  actions  on  the 
Indiana  program  at  30  CFR  914.10. 
914  15.  914.16.  and  914.17. 

II.  Submission  of  the  Amendment 

On  February  4,  2000,  the  Indiana 
Department  of  Natural  Resources, 
Division  of  Reclamation  (DoR),  sent  us 
a  copy  of  revised  and  recodified 
procedural  rules  for  adjudicatory 
proceedings  under  the  Indiana  program 
(Administrative  Record  No.  IND-1685). 
These  procedural  rules  are  codified  in 
the  Indiana  Administrative  Code  (lAC) 
at  312  I  AC  3-1  and  provide  procedures 
for  administrative  review  proceedings 
held  before  the  Division  of  Hearings, 
Natural  Resources  Commission.  The 
DoR  submitted  the  revised  procedural 
rules  in  response  to  a  required  program 
amendment  that  we  codified  at  30  CFR 
914  16(ff)  on  October  20,  1994  (59  FR 
52906). 

We  announced  receipt  of  the 
amendment  in  the  March  7,  2000, 
Federal  Register  (65  FR  11950).  In  the 
same  document,  we  opened  the  public 
comment  period  and  provided  an 
opportunity  for  a  public  hearing  or 
meeting  on  the  adequacy  of  the 
amendment.  The  public  comment 
period  closed  on  April  6,  2000.  Because 
no  one  requested  a  public  hearing  or 
meeting,  we  did  not  hold  one. 

III.  Director's  Findings 

Following,  under  SMCRA  and  the 
Federal  regulations  at  30  CFR  732.15 
and  732.17,  are  our  findings  concerning 
the  amendment. 
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The  Indiana  rules  at  312  lAC  3-1 
contain  procedures  for  adjudicatory 
proceedings  held  before  the  Indiana 
Natural  Resources  Commission 
(conunission)  and  its  administrative  law 
judges.  The  rules  provide  procedures  for 
filing  and  pursuing  an  administrative 
review  of  a  determination  by  the 
Indiana  Department  of  Natural 
Resources  (department)  under  the 
Indiana  program.  These  rules  are  also 
applicable  to  administrative  review  of 
decisions  by  the  department  under  other 
State  programs  and  of  licensing  and 
disciplinary  actions  by  the  Board  of 
Certification  of  Professional  Geologists. 
We  are  making  findings  only  on  those 
portions  of  the  recodified  rules  that 
pertain  to  administrative  review  under 
the  Indiana  program.  The  term 
"director"  in  Indiana's  rules  refers  to 
the  'director  of  the  Indiana  Department 
of  Natural  Resources." 

1.  Repeal  and  Recodification 

a.  312  lAC  3     Adjudicatory  Proceedings 

We  previously  approved  procedural 
rules  at  310  lAC  0.6-1  for  adjudicatory 
proceedings  under  the  Indiana  program. 
In  1996,  the  commission  repealed  the 
procedural  rules  at  310  L\C  0.6-1  and 
revised  and  recodified  their  substantive 
requirements  at  312  lAC  3-1.  The 
department  is  responsible  for 
implementing  the  rules  under  Title  310 
of  the  lAC.  The  commission  is 
responsible  for  implementing  the  rules 
under  Tide  312  of  the  lAC.  We  find  that 
the  commission's  recodification  of  its 
proceduies  for  conducting  adjudicatory 
proceedings  for  the  Indiana  program 
under  its  rules  at  Title  312  is 
appropriate  and  does  not  make 
Indiana's  rules  for  administrative  review 
proceedings  less  effective  than  the 
Federal  regulations  at  43  CFR  Part  4. 

b.  310  lAC  0.7-3-5     Delegations  for 
Programs  Administered  by  the  Division 
of  Reclamation 

We  previously  approved  Indiana's 
rule  at  310  lAC  0.7-3-5  concerning 
delegations  for  programs  administered 
by  the  DoR.  This  rule  was  referenced  in 
the  procedural  rules  at  310  lAC  0.6-1- 
3  and  was  specific  to  the  hidiana 
program,  hi  1996,  the  commission 
repealed  this  rule.  There  is  no  Federal 
counterpart  to  Indiana's  rule  at  310  lAC 
0.7-3-5,  and  we  find  that  the 
commission's  repeal  of  it  does  not  make 
Indiana's  rules  less  effective  than  the 
Federal  regulations. 

2.  312  LAC  3-1-1     Administration 

Indiana's  previously  approved 
provisions  at  310  lAC  0.6-1-1 
(Definitions),  0.6-1-2  (Applicability  of 


rule),  and  0.6-1-3  (Review  of  actions 
taken  by  delegates  of  natural  resources 
commission)  were  revised  and 
recodified  at  312  lAC  3-1-1.  Subsection 
(a)  specifies  that  312  lAC  3-1  controls 
proceedings  governed  by  Indiana  Code 
(IC)  4-21.5  (administrative  orders  and 
procedures)  for  which  the  commission, 
or  an  administrative  law  judge  for  the 
commission,  is  the  ultimate  authority. 
Subsection  (b)  allows  an  affected  person 
to  apply  for  administrative  review  under 
IC  4-21.5  and  312  lAC  3-1  if  he  or  she 
is  aggrieved  by  a  determination  of  the 
director;  a  delegate  of  the  director;  a 
board,  other  than  the  commission  when 
acting  as  the  ultimate  authority;  a 
delegate  of  the  board,  other  than  an 
administrative  law  judge;  or  a  person 
delegated  authority  imder  312  LAC  2-2. 
Indiana's  rule  at  312  lAC  2-2  governs 
delegations  by  the  Natural  Resources 
Commission.  Subsection  (c)  defines 
"division  director"  as  the  director  of  the 
division  of  hearings  of  the  commission. 

While  there  is  no  direct  Federal 
counterpart  to  312  lAC  3-1-1,  we  find 
that  it  is  not  inconsistent  with  the 
Federal  regulations  at  43  CFR  Part  4. 
The  Federal  regulations  at  43  CFR  Part 
4  provide  procedures  and  practices  for 
administrative  review  of  most  decisions 
made  under  SMCRA  and  the  Federal 
Regulations  at  30  CFR  Parts  700  through 
865. 

The  definitions  at  310  L\C  0.6-1-1  for 
the  terms  "advisory  council"; 
"Commission";  "Delegate"; 
"Department";  "Director";  "Hearing 
conunissioner";  and  "Objections 
hearing"  were  not  recodified  at  312  LAC 
3-1.  Because  the  Federal  regulations  do 
not  contain  similar  definitions,  we  find 
that  the  removal  of  these  definitions 
will  not  make  Indiana's  rules  less 
effective  than  the  Federal  regulations. 

3.  312  lAC  3-1-2     Ultimate  Authority 
for  the  Department 

Indiana's  previously  approved 
provisions  at  310  lAC  0.6-1-2.5  were 
revised  and  recodified  at  312  lAC  3-1- 
2.  Subsection  (a)  designates  the 
commission  as  the  ultimate  authority  for 
the  department  and  any  department 
board  except  as  provided  in  subsection 
(b).  Subsection  (b)  designates  an 
administrative  law  judge  as  the  ultimate 
authority  for  an  administrative  review 
under:  (1)  an  order  under  Indiana's 
Surface  Coal  Mining  and  Reclamation 
Act  at  IC  14-34,  except  for  a  proceeding 
concerning  the  approval  or  disapproval 
of  a  permit  application  or  permit 
renewal  under  IC  14-34—4-13  or  for 
suspension  or  revocation  of  a  permit 
under  IC  14-34-15-7;  (2)  an  order 
granting  or  denying  temporary  relief 
under  IC  14-34  or  an  order  voiding, 


terminating,  modifv'ing.  staying,  or 
continuing  an  emergency  or  temporary 
order  under  IC  4-21.5-4;  and  (3)  an 
order  designated  as  a  final  order  in  312 
L\C  3-1-9. 

While  there  is  no  Federal  counterpart 
to  312  lAC  3-1-2.  we  find  that  it  is  not 
inconsistent  with  the  Federal 
regulations  concerning  administrative 
review  at  43  CFR  Part  4.  and  we  are 
approving  it. 

4.  312  lAC  3-1-3    Initio tion  of  a 
Proceeding  for  Administrative  Review 

Indiana's  previously  approved 
provisions  at  310  lAC  0.6-1-4  (Petition 
for  administrative  review;  notice  of 
appointment  of  administrative  law- 
judge)  were  revised  and  recodified  at 
312  lAC  3-1-3.  Subsection  (a)  provides 
that  a  proceeding  before  the  commission 
under  IC  4-21.5  is  initiated  when  one  of 
the  following  is  filed  with  the  Division 
of  Hearings:  a  petition  for  review  under 
IC  4-21.5-3-7;  a  complaint  under  IC  4- 
21.5-3-8;  a  request  for  temporar\'  relief 
under  IC  14-34;  a  request  to  issue  an 
emergency  or  other  temporary'  order 
under  IC  4—21.5—4  or  for  review  of  an 
order  issued  under  IC  4-21.5—4;  an 
answer  to  an  order  to  show  cause  under 
312  lAC  3-1-5;  or  a  referral  by  the 
director  of  a  petition  for  and  challenge 
to  litigation  expenses  under  312  lAC  3- 
1-1 3(g).  Subsection  (b)  requires  the 
division  director  to  appoint  an 
administrative  law  judge  to  conduct  the 
proceeding  as  soon  as  practicable  after 
the  initiation  of  administrative  review- 
under  subsection  (a). 

Although  there  is  no  direct 
counterpart  to  312  lAC  3-1-3  in 
SMCRA  or  the  Federal  regulations,  we 
find  that  its  provisions  are  consistent 
with  the  general  requirements  of  the 
Federal  regulations  at  43  CFR  Part  4. 

5.  312  lAC  3-1-4    Answers  and 
Affirmative  Defenses 

Indiana's  previously  approved 
provisions  at  310  lAC  0.6-l-5(a)  were 
revised  and  recodified  at  312  lAC  3-1- 
4.  Subsection  (a)  specifies  that  except  as 
provided  in  subsection  (b)  and  in  312 
lAC  3-1-5  and  13,  the  matters 
contained  in  a  pleading  described  in 
312  lAC  3-1 -3  (a)  are  considered 
automatically  denied  by  any  other  party. 
Subsection  (b)  provides  that  a  party 
wishing  to  assert  an  affirmative  defense, 
counterclaim,  or  cross-claim  must  do  so. 
in  writing,  and  have  the  document  filed 
and  serv-ed  no  later  than  the  initial 
prehearing  conference,  unless  otherwise 
ordered  by  the  administrative  law  judge. 

Although  there  is  no  direct 
counterpart  to  312  lAC  3-1-4  in 
SMCRA  or  the  Federal  regulations,  we 
find  that  its  provisions  are  consistent 
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with  the  gennral  rfH}uiremonts  of  the 
Federal  regulatiun.s  at  4.1  CFR  Part  4 

6  312  lAC  3-1-5     Plfocimgs  for  and 
Disposing  of  a  Show  Causf  Order  lisued 
I  'ndtr  the  Indiana  Surface  Mining 
Control  and  Reclamation  Act 

Indiana's  previously  approved 
provisions  at  310  lAC  0.6-l-5(b) 
through  (j)  were  revised  and  recodified 
at  ,112  lAC  3-1-5.  Subsection  (a) 
provides  that  312  lAC  3-1-5  governs  the 
suspension  or  revocation  of  a  permit 
under  IC  14-34-15-7.  Subsection  (b) 
requires  the  director  (or  a  delegate  of  the 
director)  to  issue,  to  the  permittee,  an 
order  of  permit  .suspension  or 
revocation  under  IC  14-34-15-7  if  the 
director  determines  that  a  permit  issued 
under  IC  13^.1,  IC  14-34.  or  310  lAC 
12  should  be  suspended  or  revoked  The 
order  of  permit  suspension  or 
revocation  must  state  that:  (1)  a  pattern 
of  violations  of  IC  1.3^.1,  IC  14-34.  310 
LAC  12.  or  any  permit  condition 
required  by  IC  13-4.1.  IC  14-34.  or  310 
lAC  12  exists  and  (2)  the  violations  are 
either  willfully  caused  by  the  permittee, 
or  caused  by  the  permittee's 
unwarranted  failure  to  comply  with  K; 
13^  1.  IC  14-34,  310  lAC  12.  or  any 
permit  condition  required  by  IC  13—4.1. 
IC  14-34.  or  310  lAC  12.  Subsection  (b) 
further  provides  that,  for  the  purposes  of 
this  subsection,  the  unwarranted  failure 
of  the  permittee  to  pay  any  fee  required 
under  IC  13-4.1.  IC  14-34.  or  310  lAC 
12  constitutes  a  pattern  of  violations 
and  requires  the  issuance  of  an  order  of 
permit  suspension  or  revocation. 
Subsection  (c)  requires  the  director  to 
serve  an  order  of  permit  suspension  or 
revocation  by  certified  mail  or  personal 
delivery.  Subsection  (c)  also  clarifies 
that  an  order  of  permit  suspension  or 
revocation  is  governed  by  IC  4-21.5-3- 
6.  Subsection  (d)  requires  a  permittee, 
who  wants  to  contest  an  order  of  permit 
suspension  or  revocation,  to  file  a 
petition  for  review  under  IC  4-21.5-3- 

7  within  thirty  days  of  his  or  her  ret:eipt 
of  the  order  of  permit  suspension  or 
revocation.  Subsection  (d)  also  specifies 
the  kind  of  information  that  must  be 
included  in  a  petition  for  review, 
including  whether  the  permittee  wants 
a  hearing  on  the  order  of  permit 
suspension  or  revocation.  Subsection  (e) 
provides  that  if  a  petition  for  review  is 
not  filed  by  the  permittee  under 
subsection  (d).  the  order  of  permit 
suspension  or  revocation  will  become 
an  effective  and  final  order  of  the 
commission  without  a  proceeding  under 
IC  14-34-15-7(c).  Subsection  (f) 
provides  that  if  a  petition  for  review  is 
filed  by  the  permittee  under  subsection 
(d)  and  a  hearing  on  the  order  is  sought 
by  the  permittee,  the  matter  will  be 


assigned  to  an  administrative  law  judge 
for  a  proceeding  under  IC  4-21.5-3. 
Subsection  (f)  also  sets  out  the  burden 
of  proof  standards  for  the  hearing.  The 
director  has  the  burden  of  going  forward 
with  evidence  demonstrating  that  the 
permit  in  question  should  be  suspended 
or  revoked  The  director  satisfies  the 
burden  by  establishing  a  prima  facie 
case  that  a  pattern  of  violations  exists  or 
has  existed  and  the  violations  were 
willfully  caused  by  the  permittee  or 
caused  by  the  unwarranted  failure  of  the 
permittee  to  comply  with  any 
requirements  of  IC  13-4.1.  IC  14-34.  310 
LAC  12.  or  any  permit  conditions 
required  under  IC  13-4.1.  IC  14-34.  or 
310  LAC  12.  If  the  director  demonstrates 
that  the  permit  should  be  suspended  or 
revoked,  the  permittee  has  the  ultimate 
burden  of  persuasion  to  show  cause 
why  the  permit  should  not  be 
suspended  or  revoked.  A  permittee  may 
not  challenge  the  fact  of  any  violation 
that  is  the  subject  of  a  final  order  of  the 
director 

Subsection  (g)  provides  that  the 
administrative  law  judge  will  issue  a 
nonfinal  order  if  he  or  she  determines 
that  a  pattern  of  violations  exists  or  has 
existed.  In  this  nonfinal  order,  the 
administrative  law  judge  must  consider 
the  factors  contained  in  310  LAC  12-6- 
6  5.  The  administrative  law  judge  must 
find  that  sufficient  violations  occurred 
to  establish  a  pattern.  The  nonfinal 
order  must  comply  with  the 
requirements  of  IC  4-21.5-3-27(a) 
through  IC  4-21.5-3-27(d)  and  IC  4- 
21  5-3-2 7(g).  The  administrative  law 
judge  may.  at  any  time  before  the 
conclusion  of  the  hearing,  allow  the 
parties  to  submit  briefs  and  proposed 
findings.  Subsection  (h)  requires  the 
administrative  law  judge  to  submit  the 
nonfinal  order  to  the  commission  within 
ten  days  following  the  date  that  the 
hearing  is  closed  or  within  ten  days  of 
the  receipt  of  the  permittee's  petition  for 
review  submitted  under  subsection  (d)  if 
no  hearing  is  requested  by  any  party  and 
it  is  determined  that  no  hearing  is 
necessary.  Subsection  (i)  provides  that  a 
party  must  object  to  the  findings  and 
nonfinal  order  in  writing  in  order  to 
preserve  for  judicial  review  an  objection 
to  the  nonfinal  order  of  an 
administrative  law  judge.  In  its  written 
objection,  a  party  must  identify  the 
bases  of  the  objection.  The  objection 
must  be  filed  with  the  commission 
within  15  days  after  the  findings  and 
nonfinal  order  are  served  on  the  party. 
.Subsection  (j)  requires  the  commission 
to  enter  a  final  order  affirming, 
modifying,  or  vacating  the 
administrative  law  judges  order  of 
permit  suspension  or  revocation.  The 


final  order  of  the  commission  must  be 
entered  within  45  days  following  the 
issuance  of  the  nonfinal  order.  The  final 
order  of  the  commission  must  be  issued 
60  days  following  the  date  that  the 
hearing  record  is  closed  by  the 
administrative  law  judge  or  60  days 
following  the  administrative  law  judge's 
receipt  of  the  permittees  petition  for 
review  filed  under  subsection  (d)  if  no 
hearing  was  requested  by  any  party  and 
the  administrative  law  judge  determined 
that  no  hearing  was  necessary. 
Subsection  (k)  provides  that  the 
minimum  suspension  period  is  three 
working  days  unless  the  commission 
finds  that  imposition  of  the  minimum 
suspension  period  would  result  in 
manifest  injustice  and  would  not  further 
the  purposes  of  IC  13-4.1,  IC  14-34.  310 
LAC  12.  or  any  permit  condition 
required  by  IC  13-4.1.  IC  14-34.  or  310 
LAC  12.  The  commission  may  impose 
preconditions  that  the  permittee  must 
satisfy  before  the  suspension  is  lifted. 
Subsection  (1)  requires  the  commission 
to  serve  the  parties  with  a  copy  of  the 
final  order.  A  party  may  then  apply  for 
judicial  review  under  IC  4—21.5. 

The  commission  did  not  recodify  the 
provision  at  310  LAC  0.6-l-5(g)  that: 
"Under  IC  13-4.1-ll-6(c).  the 
administrative  law  judge  shall  issue  the 
findings  and  a  nonfinal  order  within 
sixty  (60)  days  after  conclusion  of  the 
hearing."  We  disapproved  this 
provision  in  a  previous  final  rule  on 
October  20.  1994  (59  PR  52906).  and 
required  Indiana  to  delete  the  provision 
from  its  program  (30  CFR  914.16(ffl).  As 
noted  in  subsection  (h),  the 
administrative  law  judge  must  now 
submit  a  nonfinal  order  to  the 
commission  within  ten  days  after  the 
hearing  closes.  This  will  allow  the 
commission  sufficient  time  to  issue  the 
fined  order  within  the  60-day  time 
period  reauired  by  IC  14-34-15-7{h). 

We  find  that  the  provisions  at  312  lAC 
3-1-5  contain  adjudicatory  proceedings 
for  the  suspension  and  revocation  of 
permits  that  are  the  same  as  or  similar 
to  those  contained  in  the  Federal 
regulations  at  30  CFR  Part  843  and  43 
CFR  4.1190  through  4.1196.  We  also 
find  that  the  changes  made  to  the 
requirements  recodified  at  312  lAC  3-1- 
5(h)  and  (j)  satisfy  the  required 
amendment  at  30  CFR  914.16(fO,  and 
we  are  removing  it. 

7.  312  lAC  3-1-6    Amendment  of 
Pleadings 

Indiana's  previously  approved 
provisions  at  310  LAC  0.6-1-6  were 
revised  and  recodified  at  312  LAC  3-1- 
6.  Subsection  (a)  provides  for  the 
amendment  of  petitions  for 
administrative  review  filed  under  IC  4- 
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21.5-3-7.  The  various  type's  of  petitions 
that  may  to  be  amended  are  described 
in  312  LAC  3-l-3(a).  A  pleading  may  be 
amended  once  as  a  matter  of  course 
before  a  response  is  filed,  but  not  later 
than  the  initial  prehearing  conference  or 
1 5  days  before  a  heeuing,  unless 
otherwise  allowed  by  the  administrative 
law  judge.  Subsection  (b)  specifies  the 
circumstances  under  which 
amendments  in  a  pleading  relate  back  to 
the  date  of  the  original  pleading. 

While  there  is  no  direct  Federal 
counterpart,  we  find  that  312  lAC  3-1- 
6  is  not  inconsistent  with  the  Federal 
regulations  at  43  CFR  part  4,  and  we  are 
approving  it. 

8.  312  lAC  3-1-7    Filing  and  Service  of 
Documents 

Indiana's  previously  approved 
provisions  at  310  lAC  0.6-1-7  were 
revised  and  recodified  at  312  lAC  3-1- 

7.  Subsection  (a)  requires  documents  to 
be  filed  with  the  administrative  law 
judge  and  served  on  all  other  parties. 
Subsection  (b)  allows  the  filing  of  a 
document  vdth  the  administrative  law 
judge  to  be  performed  by  personal 
delivery,  first  class  mail,  certified  mail, 
interoffice  mail,  fax,  or  electronic  mail. 
Subsection  (c)  requires  service  of  a 
document  to  be  made  upon  the  attorney 
or  other  authorized  representative  when 
a  party  is  represented  by  an  attorney  or 
another  authorized  representative.  If  a 
party  is  not  represented  by  others, 
service  must  be  made  upon  the 
individual.  Subsection  (d)  provides  that 
filing  or  service  by  properly  addressed, 
prepaid  first  class  of  certified  mail  is 
complete  upon  deposit  in  the  United 
States  mail.  Filing  or  service  by  another 
method  is  complete  upon  receipt. 
Subsection  (e)  specifies  that  312  LAC  3- 
1-7  does  not  modify  the  time  in  which 
a  party  may  file  objections  under  IC  4- 
21.5-3-29  or  a  petition  for  judicial 
review  under  IC  4-21.5-5. 

We  find  that  312  lAC  3-1-7  contains 
procedures  for  filing  and  service  of 
documents  that  are  no  less  effective 
than  the  Federal  regulations  at  43  CFR 
4.1107  and  4.1109,  and  we  are 
approving  it. 

9.  312  LAC  3-1-8    Administrative  Law 
fudge;  Automatic  Change 

Indiana's  previously  approved 
provisions  at  310  lAC  0.6-1-8  were 
revised  and  recodified  at  312  LAC  3-1- 

8.  Subsection  (a)  provides  that  an 
automatic  change  of  an  administrative 
law  judge  may  be  obtained  under  312 
LAC  3-1-8.  Subsection  (b)  provides  that 
a  party  may  file  a  written  motion  for 
change  of  the  administrative  law  judge 
without  specifically  stating  the  grounds 
for  the  request.  A  party  must  file  the 


motion  within  ten  days  after  the 
appointment  of  an  administrative  law 
judge.  Subsection  (c)  requires  the 
administrative  law  judge  to  grant  the 
motion  filed  under  subsection  (b)  and  to 
notify  the  division  director.  The 
division  director  must  inform  the 
parties  of  the  names  of  two  other 
individuals  from  whom  a  substitute 
administrative  law  judge  may  be 
selected.  A  party  who  is  opposed  to  the 
party  who  filed  the  motion  under 
subsection  (b)  may,  within  five  days, 
select  one  of  the  individuals  named  by 
the  division  director  to  serve  as  the 
substitute  administrative  law  judge.  The 
division  director  must  select  a  new 
administrative  law  judge  if  the  opposing 
party  does  not  make  a  timely  selection. 
Subsection  (d)  specifies  under  what 
circumstances  an  automatic  change  of 
administrative  law  judges  under  this 
section  does  not  apply.  This  section 
does  not  apply  where  a  previous  change 
of  administrative  law  judge  has  been 
requested  under  this  section.  It  does  not 
apply  to  a  proceeding  under  IC  4-21.5- 
4  or  to  temporary  relief  under  IC  1 3—4.1 . 
It  does  not  apply  if  an  administrative 
law  judge  has  issued  a  stay  or  entered 
an  order  for  disposition  of  all  or  a 
portion  of  the  proceeding.  Finally  it 
does  not  apply  if  the  commission  orders 
a  suspension  of  the  section  because  of 
inadequate  staffing. 

There  is  no  direct  counterpart  Federal 
regulatijon.  However,  we  find  that  312 
lAC  3-1-8  is  not  inconsistent  with  the 
general  rules  relating  to  procedures  and 
practice  at  43  CFR  part  4,  and  we  are 
approving  it. 

10.312  lAC  3-1-9    Defaults, 
Dismissals,  and  Agreed  Orders 

Indiana's  previously  approved 
provisions  at  310  LAC  0.6-1-9 
(Dismissals)  were  revised  and  recodified 
at  312  LAC  3-1-9.  Subsection  (a)  allows 
an  administrative  law  judge  to  enter  a 
final  order  of  dismissal  if  the  party  who 
initiated  administrative  review  requests 
the  proceeding  be  dismissed.  Subsection 
(b)  allows  an  administrative  law  judge, 
on  the  motion  of  the  administrative  law 
judge  or  the  motion  of  a  party,  to  enter 
a  proposed  order  of  default  or  proposed 
order  of  dismissal  under  IC  4-21.5-3- 
24,  if  at  least  one  of  the  following 
applies:  (1)  A  party  fails  to  attend  or 
participate  in  a  prehearing  conference, 
hearing,  or  other  stage  of  the 
proceeding;  (2)  the  party  responsible  for 
taking  action  does  not  take  action  on  a 
matter  for  a  period  of  at  least  60  days; 
(3)  the  person  seeking  administrative 
review  does  not  qualify  for  review 
under  IC  4-21.5-3-7;  or  (4)  a  defauU  or 
dismissal  could  be  entered  in  a  civil 
action.  Subsection  (c)  allows  a  party  to 


file  a  WTitten  motion  requesting  the 
order  not  be  imposed.  The  party  must 
file  the  motion  within  seven  days  after 
ser\'ice  of  a  proposed  order  of  default  or 
dismissal,  or  within  a  longer  period 
allowed  by  the  proposed  order.  During 
the  time  within  which  a  party  may  file 
a  written  motion,  the  administrative  law 
judge  may  adjourn  the  proceedings  or 
conduct  them  without  participation  of 
the  party  against  whom  a  proposed 
default  order  was  issued.  The 
administrative  law  judge  must  consider 
the  interest  of  justice  and  the  orderly 
and  prompt  conduct  of  the  proceeding 
before  taking  either  action.  Subsection 
(d)  requires  the  administrative  law  judge 
to  issue  an  order  of  default  or  dismissal 
if  the  party  fails  to  file  a  WTitten  motion 
under  subsection  (c).  If  the  party  has 
filed  a  written  motion  under  subsection 
(c).  the  administrative  law  judge  may 
either  enter  or  refuse  to  enter  an  order 
of  default  or  dismissal.  Subsection  (e) 
requires  the  administrative  law  judge, 
after  issuing  an  order  of  default,  but 
before  issuing  a  final  order  or 
disposition,  to  conduct  any  action 
necessary  to  complete  the  proceeding 
without  the  participation  of  the  party  in 
default  and  determine  all  issues  in  the 
adjudication,  including  those  affecting 
the  defaulting  part\'.  The  administrative 
law  judge  may  conduct  proceedings 
under  IC  4-21.5-3-23  to  resolve  any 
issue  of  fact.  Subsection  (f)  requires  an 
administrative  law  judge  to  approve  an 
agreed  order  entered  into  by  the  parties 
if  it  is  clear  and  concise  and  lawful 
Subsection  (g)  allows  the  secretary'  of 
the  commission  to  affirm  the  entr>'  of  an 
agreed  order  approved  by  the 
administrative  law  judge  under 
subsection  (f)-  Subsection  (h)  provides 
that  a  final  order  entered  under  this 
section  is  made  with  prejudice  unless 
otherwise  specified  in  the  order.  A 
person  may  seek  judicial  review  of  the 
order  under  IC  4-21.5-5. 

While  there  is  no  direct  counterpart 
Federal  regulation,  we  find  that  312  lAC 
3-1-9  is  not  inconsistent  with  the 
general  rules  relating  to  procedures  and 
practice  at  43  CFR  Part  4.  Therefore,  we 
are  approving  it. 

11.  312  lAC  3-1-10  Applicability  of 
Rules  of  Trial  Procedure  and  Rules  of 
Evidence 

Indiana's  previously  approved 
provisions  at  310  lAC  0.6-1-10 
(Applicability  of  rules  of  trial 
procedure)  were  revised  and  recodified 
at  312  lAC  3-1-10.  This  rule  allows  the 
administrative  law  judge  to  apply  the 
Indiana  Rules  of  Trial  Procedure  or  the 
Indiana  Rules  of  Evidence  as  long  as 
they  are  not  inconsistent  with  IC  4—21.5 
or  312  IAC3-1. 
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We  find  that  there  is  no  Federal 
counterpart  to  Indiana's  proposed  rule 
However,  we  are  approving  .112  iA(^  3- 
1-10  to  the  extent  that  the  rule  allows 
an  administrative  law  judge  to  apply 
provisions  of  the  Indiana  Rules  of  Trial 
Procedures  and  Indiana  Rules  of 
Evidence  that  are  not  inconsistent  with 
SMCRA  and  the  Federal  regulations 

12.  312  lAC  J-1-1 1     Conduct  of 
Hearing:  Separation  of  Witnesses 

Indiana's  previously  approved 
provisions  at  310  lAC  0.6-1-11 
(Conduct  of  hearing)  were  revised  and 
recodified  at  312  I  AC  3-1-11. 
Subsection  (a)  requires  an 
administrative  law  judge  to  govern  the 
conduct  of  a  hearing  and  the  order  of 
proof.  Subsection  (b)  requires  the 
administrative  law  judge  to  provide  for 
a  separation  of  witnesses  on  a  motion  by 
a  party  before  the  commencement  of 
testimony. 

We  find  that  312  lAC  3-1-11  is  not 
inconsistent  with  the  Federal 
regulations  at  43  CFR  4.1121  concerning 
powers  of  administrative  law  judges. 
Therefore,  we  are  approving  the 
recodification  and  revision  of  this 
section. 

13.  312  lAC  3-1-12    Nonfinal  Order  of 
the  Administrative  Law  fudge:  Oral 
Argument  Before  the  Commission. 
Participation  by  Nonparties  I  Amicus 
Curiae):  Disposition  by  the  Secretary  of 
State  if  No  Objection  Filed 

At  312  lAC  3-1-12,  the  commission 
revised  and  recodified  Indiana's 
previously  approved  provisions  from 
310  lAC  0.&-1-12  (Recommendations  of 
an  administrative  law  judge;  objections). 
Subsection  (a)  provides  that  312  lAC  3- 
1-12  governs  the  disposition  of 
obje<:tions  under  IC  4-21.5-3-29. 
Subsection  (b)  requires  a  party,  who 
wishes  to  contest  whether  objections 
provide  reasonable  particularity,  to 
move,  in  writing,  for  a  more  definite 
statement.  The  administrative  law  judge 
may  rule  upon  a  motion  filed  under  this 
subsection  and  any  other  motion  filed 
subsequent  to  the  entry  of  the  nonfinal 
order,  and  enter  an  appropriate  order 
(including  removal  of  an  item  from  the 
commission  agenda).  .Subsection  (c) 
requires  that  parties  schedule  objections 
for  argument  before  the  commission 
simultaneously  with  the  presentation  bv 
the  administrative  law  judge  of  findings, 
conclusions,  and  a  nonfinal  order. 
Unless  otherwise  ordered  by  the 
commission,  argument  must  not  exceed 
10  minutes  for  each  party  and  20 
minutes  for  each  side  Subsectit)n  (d) 
allows  a  nonparty  to  file  a  brief  with  the 
commission  ten  days  before  oral 
argument  is  scheduled  on  objections 


filed  under  subsection  (c).  A  copy  of  the 
brief  must  be  served  upon  each  party. 
The  brief  must  not  be  more  than  five 
pages  long  and  cannot  include 
evidentiary  matters  outside  the  record. 
Unless  otherwise  ordered  by  the 
commission,  a  nonparty  may  also 
present  oral  argument  for  not  more  than 
five  minutes  in  support  of  the  brief.  If 
more  than  one  nonparty  files  a  brief,  the 
administrative  law  judge  must  order  the 
consolidation  of  briefs  if  reasonably 
necessary  to  avoid  injustice  to  a  party 
A  nonparty  who  has  not  filed  a  brief  at 
least  ten  days  before  oral  argument  is 
first  scheduled  on  objections  may 
participate  in  the  argument  upon  the 
stipulation  of  the  parties.  Upon  the 
written  request  of  a  party,  subsection  (e) 
requires  the  commission  to  provide  the 
services  of  a  stenographer  or  court 
reporter  to  record  the  argument.  This 
request  must  be  filed  at  least  48  hours 
before  an  oral  argument  to  consider 
objections.  Subsection  (f)  allows  the 
secretary  of  the  commission,  as  the 
commission's  designee  under  IC  4— 
21.5-3-28(b).  to  affirm  the  findings  and 
nonfinal  order  if  objections  are  not  filed. 
The  secretary  has  exclusive  jurisdiction 
to  affirm,  remand,  or  submit  to  the 
commission  for  final  action,  any 
findings  and  nonfinal  order  subject  to 
this  subsection.  No  oral  argument  will 
be  conducted  under  this  subsection 
unless  ordered  by  the  secretary 
Subsection  (g)  allows  a  party  to  move  to 
strike  all  or  any  part  of  objections,  a 
brief  by  a  nonparty,  or  another  pleading 
under  312  lAC  3-1-12.  The 
administrative  law  judge  must  act  upon 
a  motion  filed  under  this  subsection  by 
providing  relief  which  is  consistent 
with  IC  4-215  and  312  lAC  3-1. 

While  there  are  no  direct  Federal 
counterparts  to  most  of  the  provisions  in 
312  lAC  3-1-12,  the  Director  finds  that 
none  of  the  proposed  rules  are 
inconsistent  with  the  Federal 
regulations  at  43  CFR  Part  4.  Therefore, 
we  are  approving  them. 

14  312  lAC  3-1-13     Awards  of 
Litigation  Expenses  for  Specified 
Proceedings 

Indiana's  previously  approved 
provisions  at  310  lAC  0.&-1-13  (Awards 
of  litigation  expenses  for  proceedings 
under  surface  coal  mine  reclamation 
law,  oil  and  gas  code,  and  entomology 
and  plant  pathology  code)  were  revised 
and  recodified  at  312  lAC  3-1-13. 
Subsection  (a)  provides  that  312  lAC  3- 
1-13  governs  an  award  of  costs  and 
expenses  reasonably  incurred,  including 
attorney  fees,  under  IC  14-22-26-5,  IC 
14-24-11-5,  IC  14-34-15-10,  or  IC  14- 
37-13-7.  We  are  considering  in  this 
final  rule  those  provisions  for  award  of 


costs  and  expenses  that  pertain  to 
Indiana's  surface  coal  mining  program 
under  IC  14-34-15-10.  The  provisions 
at  subsections  (b)  and  (c)  do  not  pertain 
to  the  Indiana  program.  The  provisions 
at  paragraphs  (d),  (e),  (f),  and  (g)  are 
applicable  to  administrative  review 
proceedings  under  IC  14-34-15-10. 

Subsection  (d)  provides  that 
appropriate  costs  and  expenses, 
including  attorney  fees,  may  be  awarded 
under  IC  14-34-15-10  in  five  instances. 
First,  litigation  costs  and  expenses  may 
be  awarded  to  any  person  from  the 
permittee:  but,  the  person  must  initiate 
or  participate  in  an  administrative 
proceeding  reviewing  enforcement. 
Also,  a  finding  must  be  made  by  the 
administrative  law  judge  or  commission 
that  a  violation  of  IC  14-34,  a  rule 
adopted  under  IC  14-34.  or  a  permit 
issued  under  IC  14-34  has  occurred  or 
that  an  imminent  hazard  existed  and  the 
person  made  a  substantial  contribution 
to  the  full  and  fair  determination  of  the 
issues.  However,  a  contribution  of  a 
person  who  did  not  initiate  a 
proceeding  must  be  separate  and 
distinct  from  the  contribution  made  by 
a  person  initiating  the  proceeding. 
Second,  litigation  costs  and  expenses 
may  be  awarded  by  the  department  to  a 
person,  other  than  a  permittee  or  the 
permittee's  authorized  representative, 
who  initiates  or  participates  in  a 
proceeding.  The  person  must  prevail  in 
whole  or  in  part,  achieving  at  least  some 
degree  of  success  on  the  merits.  A 
finding  must  also  be  made  indicating 
that  the  person  made  a  substantial 
contribution  to  a  full  and  fair 
determination  of  the  issues.  Third, 
litigation  costs  and  expenses  may  be 
awarded  by  the  department  to  a 
permittee  if  the  permittee  demonstrates 
that  tho  department  issued  the  following 
orders  in  bad  faith  and  for  the  purpose 
of  harassing  or  embarrassing  the 
permittee:  a  cessation  order,  a  notice  of 
violation,  or  an  order  to  show  cause 
why  a  permit  should  not  be  suspended 
or  revoked.  Fourth,  litigation  costs  and 
expenses  may  be  awarded  to  a  permittee 
from  a  person,  where  the  permittee 
demonstrates  that  the  person  initiated  a 
proceeding  under  IC  14-34—15  or 
participated  in  the  proceeding  in  bad 
faith  and  for  the  purpose  of  harassing  or 
embarrassing  the  permittee.  Finally, 
litigation  costs  and  expenses  may  be 
awarded  to  the  department  from  a 
person,  where  the  department 
demonstrates  that  the  person  sought 
administrative  review  or  participated  in 
a  proceeding  in  bad  faith  and  for  the 
purpose  of  harassing  or  embarrassing 
the  department.  We  find  that  the 
provisions  of  312  lAC  3-1 -12(d)  are 
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substantively  identical  to  43  CFR 
4.1294(a)(l)'and  (b)  through  (e). 

Subsection  (e)  allows  the  commission 
to  order  a  person  requesting  a  hearing  to 
pay  the  cost  of  the  court  reporter  if  the 
person  requesting  the  hearing  fails,  after 
proper  notice,  to  appear  at  the  hearing. 
Although  there  is  no  Federal 
counterpart  to  312  lAC  3-l-13(e),  we 
find  that  the  provision  is  reasonable  and 
is  not  inconsistent  with  SMCRA  and  the 
Federal  regulations.  Therefore,  we  are 
approving  it. 

Subsection  (f)  specifies  the  factors 
that  the  commission  must  consider  in 
determining  what  is  a  reasonable 
amount  of  attorney  fees.  The  factors 
include:  (1)  The  nature  and  difficulty  of 
the  proceeding;  (2rthe  time,  skill,  and 
effort  involved;  (3)  the  fee  customarily 
charged  for  similar  legal  services;  (4)  the 
costs  involved  in  the  proceeding;  and 
(5)  the  time  limitations  imposed  by  the 
circumstances.  For  a  party  whose 
attorney  is  a  full-time,  salaried 
employee  of  the  party,  consideration 
also  must  be  given  to  the  prorated  cost 
of  the  salary  of  the  attorney  and  of  the 
clerical  or  paralegal  employees  of  the 
party  who  assisted  the  attorney.  The 
employee  benefits  attributable  to  the 
time  devoted  to  representation  must 
also  be  considered.  Although  there  are 
no  direct  Federal  counterparts  to  all  the 
factors  listed  in  312  lAC  3-l-13(f),  we 
find  that  the  provisions  are  reasonable 
and  consistent  with  the  Federal 
regulations  at  43  CFR  4.1292(a)(3),  and 
we  are  approving  them. 

Subsection  (g)  requires  a  party  who 
wishes  to  seek  litigation  expenses  to 
petition  the  director  within  30  days  after 
the  party  receives  notice  of  the  final 
agency  action.  A  party  wishing  to 
challenge  the  petition  for  an  award  must 
deliver  a  written  response  to  the 
director  within  15  days  of  service  of  the 
petition.  If  a  petition  for  seeking 
litigation  expenses  and  a  challenge  of 
the  petition  for  award  are  delivered  to 
the  director  under  this  subsection,  the 
director  must  refer  the  matter  to  the 
division  of  hearings  so  that  a  proceeding 
may  be  conducted  under  IC  4-21.5.  The 
Federal  regulation  at  43  CFR  4.1291 
allows  a  petition  for  fees  to  be  filed 
within  45  days  of  receipt  of  the  final 
agency  action.  While  the  time  limit  for 
filing  is  shorter  under  the  Indiana  rule, 
we  find  that  the  proposed  time  period 
is  still  reasonable  and  that  312  lAC  3- 
1-1 3(g)  is  no  less  efTective  than  the 
Federal  regulation.  We  are,  therefore, 
approving  the  provisions. 

15.  312  lAC  3-1-14     Court  Reporter; 
Transcripts 

Indiana's  previously  approved 
provisions  at  310  LAC  0.6-1-14  were 


revised  and  recodified  at  312  LAC  3-1- 
14.  Subsection  (a)  requires  the 
commission  to  employ  and  engage  the 
services  of  a  stenographer  or  court 
reporter,  either  on  a  full-time  or  a  part- 
time  basis,  to  record  evidence  taken 
during  a  hearing.  Subsection  (b)  allows 
a  party  to  obtain  a  transcript  of  the 
evidence  by  submitting  a  written 
request  to  the  administrative  law  judge. 
Subsection  (c)  requires  the  party  who 
requests  a  transcript  under  subsection 
(b)  to  pay  the  cost  of  the  transcript. 
Subsection  (d)  provides  that,  upon  a 
written  request  by  a  party  filed  at  least 
48  hours  before  a  he£U"ing,  a  court 
reporter  who  is  not  an  employee  of  the 
commission  will  be  engaged  to  record  a 
hearing. 

We  find  that  312  LAC  3-1-14  is  no 
less  effective  than  the  Federal  regulation 
at  43  CFR  4.23  that  contains  provisions 
for  hearing  transcripts. 

16.  312  lAC  3-1-15     Quasi-declaratory 
Judgments 

Indiana's  previously  approved 
provisions  at  310  LAC  0.6-1-15  (Special 
status  determinations)  were  revised  and 
recodified  at  312  LAC  3-1-15. 
Subsection  (a)  allows  a  person  to 
request  the  department  to  interpret  a 
statute  or  rule  administered  by  the 
department  as  applicable  to  a  specific 
factual  circumstance.  The  request  must 
be  in  writing  and  must  describe  with 
reasonable  particularity  all  relevant 
facts.  The  request  must  cite  with 
specificity  the  statutory  or  rule  sections 
in  issue.  "The  request  must  identify  any 
other  person  who  may  be  affected  by  a 
determination  of  the  request.  Finally  the 
request  must  describe  the  relief  sought. 
Subsection  (b)  allows  the  director  or  the 
director's  delegate  to  provide  a  written 
response  to  the  request.  The  written 
response  must  be  provided  within  45 
days  of  the  request.  The  response  may 
include  an  interpretation  based  upon 
the  information  provided  in  the  request 
or  may  specify  additional  information 
needed  to  respond  to  the  request.  If  the 
department  needs  additional 
information,  it  has  an  additional  45  days 
in  which  to  respond.  Subsection  (c) 
provides  that  if  the  department  does  not 
respond  within  the  periods  described  in 
subsection  (b),  a  general  denial  of  the 
request  is  deemed  to  have  resulted. 
Subsection  (d)  allows  the  person  who  is 
seeking  the  request  under  subsection  (a) 
to  file  a  petition  for  administrative 
review  under  IC  4-21.5-3  if  he  or  she 
is  aggrieved  by  the  response  of  the 
department  under  subsection  (b)  or  a 
general  denial  under  subsection  (c).  The 
department's  response  constitutes  a 
determination  of  status  under  IC  4- 
21.5-3-5(a)(5).  Subsection  (e)  provides 


that  312  lAC  3-1-15  does  not  excuse  a 
person  from  a  requirement  to  exhaust 
another  administrative  remedy  provided 
by  statute  or  rule.  A  person  may  not  use 
this  section  to  void  or  modif\'  a  final 
order  entered  by  the  department  in 
another  proceeding.  A  request  under 
this  section  does  not  extend  any  time 
limitation  imposed  on  the  availability  of 
another  administrative  remedy.  A  final 
order  of  the  department  under  this 
section,  which  follows  a  contested 
proceeding  under  IC  4-21.5-3.  provides 
the  same  precedent  as  a  final  order 
following  any  other  contested 
proceeding  under  IC  4-21.5-3. 

While  there  are  no  Federal 
counterparts  to  the  provisions  in  312 
lAC  3-1-15.  we  find  that  the  proposed 
rule  is  not  inconsistent  with  SMCRA  or 
the  Federal  regulations,  and  we  are 
approving  it. 

17.  312  lAC  3-1-16    Continuances 

Indiana's  previously  approved 
provisions  at  310  lAC  0.6-1-16  were 
revised  and  recodified  at  312  lAC  3-1- 
16.  Subsection  (a)  provides  that  upon 
the  motion  of  a  party,  a  hearing  may  be 
continued  by  the  administrative  law- 
judge  and  shall  be  continued  upon  a 
showing  of  good  cause.  Subsection  (b) 
requires  that  a  motion  to  continue  a 
hearing  because  of  the  absence  of 
evidence  must  be  made  by  affidavit.  The 
affidavit  must  show  the  materiality  of 
the  evidence  expected  to  be  obtained; 
that  due  diligence  has  been  used  to 
obtain  the  evidence;  and  where  the 
evidence  may  be.  If  the  motion  is  based 
on  the  absence  of  a  witness,  the  party's 
affidavit  must  show:  the  name  and 
residence  of  the  witness,  if  known:  the 
probability  of  procuring  the  testimony 
in  a  reasonable  time:  that  absence  of  the 
witness  was  not  procured  b\'  the  party 
nor  by  others  at  the  request,  knowledge, 
or  consent  of  the  party;  what  facts  the 
party  believes  to  be  true;  and  that  the 
party  is  unable  to  prove  the  facts  by 
another  witness  whose  testimony  can  be 
readily  procured.  Subsection  (c) 
provides  that  the  hearing  shall  not  be 
continued  if.  upon  the  receipt  of  a 
continuance  motion  under  subsection 
(b),  the  adverse  party  stipulates  to  the 
truth  of  the  facts  which  the  party 
seeking  the  continuance  said  could  not 
be  presented. 

"There  is  no  direct  Federal  counterpart 
to  Indiana's  proposed  rule.  However,  we 
find  that  the  provisions  of  312  LAC  3- 
1-16  are  not  inconsistent  with  the 
Federal  regulations  at  43  CFR  4.1112. 
concerning  motions,  or  the  Federal 
regulations  at  43  CFR  4.1121. 
concerning  powers  of  administrative 
law  judges.  Therefore,  we  are  approving 
them. 
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18.  312  lAC  3-1-17    Record  of 

Proreedmf^s:  Adjudicative  Heannffs 
('enemllv.  Record  of  the  Director  for 
Surface  Coal  Mining  Permits 

Indiana's  previously  approved 
provisions  at  310  IA("  0.t>-l-17  w«'ro 
revised  and  ref:t>dified  at  .H2  lAC  J-1- 
17  Subsection  (a)  provides  that  the 
ret:ord  required  to  be  kept  bv  an 
.uinunistrative  law  judge  under  IC:  4- 
21  5-3-14  commenres  when  a 
proceeding  is  initiated  under  .112  lACJ 
3-l-3(a)  and  includes  the  items 
described  in  IC  4-21  5-3-33  Subsection 
(b)  provides  that  in  addition  to 
subsection  (a),  this  subsection  applies  to 
a  proceeding  concerning  the  approval  or 
disapproval  of  a  pennit  application, 
permit  revision  application,  or  permit 
renewal  application  under  !('  14-34-4- 
13   However,  nothing  in  this  subsection 
precludes  the  admission  of  testimony  or 
exhibits  that  are  limited  to  the 
explanation  or  analysis  of  materials 
included  in  the  record  before  the 
director.  Neither  does  this  subsection 
preclude  the  manner  in  which  the 
materials  were  applied,  used,  or  relied 
upon  in  evaluating  the  application 
Upon  a  timely  objection  made  before  or 
during  a  hearing,  the  administrative  law 
judge  shall  exclude  testimony  or 
exhibits  that  are  offered  but  that  identify 
or  otherwise  address  matters  that  are  not 
part  of  the  record  before  the  director 
under  IC  14-34—4-13.  The  record  before 
the  direc;tor  includes:  (1)  The  permit;  (2) 
the  permit  application  as  defined  at  310 
lAC  12-0.5-10;  (3)  documentation  given 
or  referenced,  in  writing,  by  the 
applicant  or  an  interested  person  for  the 
purposes  of  evaluating,  or 
documentation  used  by  the  department 
to  evaluate,  the  application;  (4)  the 
analyses  of  the  department  in 
ccmsidering  the  application,  including 
the  expertise  of  the  departments 
employees  and  references  used  to 
evaluate  the  applit;ation;  (5) 
documentation  received  under  IC  14- 
34-4,  including  the  conduct  and  results 
of  anv  informal  c onftirence  or  public 
hearing  under  IC  14-34-4-H:  and  (fi) 
correspondence  re<:eived  or  generated 
by  the  department  relative  to  the 
application,  including  letters  of 
notification,  proofs  of  filing  newspaper 
advertisements,  and  timely  written 
comments  from  an  interested  person 

Section  514(c)  of  SMCK.-\  and  the 
Federal  regulations  at  30  CFK 
77.'). 1  1(b)(1)  require  that  htMrings 
conducted  by  .Stale  regulatory 
authorities  on  permitting  decisions  must 
be  (if  record  and  adjudicatory  in  nature. 
Indiana's  prtiposed  rule  meets  these 
standards  Therefore,  we  find  that  312 
I  AC  3-1-17  is  no  less  stringent  than 


SMCRA  and  no  less  effective  than  the 
Federal  regulations. 

Ifi  312  lA  C  3- 1-18     Petitions  for 
fiidtcial  Review 

Indiana  added  a  new  secrtion  to  its 
procedural  rules  at  312  lAC  3-1-18.  We 
are  c:onsidering  in  this  final  rule  only 
those  provisions  in  312  lACi  3-1-18  that 
pertain  to  the  Indiana  program  under  IC 
14-34.  Subsection  (a)  requires  a  person, 
who  wishes  judicial  review  of  a  final 
agency  action  entered  under  312  lAC  3- 
1 ,  to  serve  copies  of  a  petition  for 
judicial  review  upon  the  persons 
described  in  IC  4-21.5-5-8  Subsection 

(b)  provides  the  address  for  sending  a 
copy  of  the  petition  that  IC]  4-21.5-5- 
8(a)(1)  requires  to  be  served  upon  the 
ultimate  authority  for  an  administrative 
review  The  address  applies  whether  the 
commission  or  an  administrative  law 
judge  is  the  ultimate  authority  Where 
the  department  is  a  party  to  a 
proceeding  under  this  rule,  subsection 

(c)  provides  the  address  for  sending  a 
copy  of  the  petition  that  IC  4-21.5-5- 
8(a)(4)  requires  to  be  served  upon  a 
party  to  a  proceeding.  The  provisions  at 
subsection  (d)  do  not  pertain  to  the 
Indiana  program.  Subsection  (e)  clarifies 
that  the  commission  and  its 
administrative  law  judge  provide  the 
forum  for  administrative  review  under 
this  rule  and  that  neither  is  a  party. 

Section  526(e)  of  SMCRA  and  the 
Federal  regulations  at  30  CFR  775.13(b) 
require  that  the  actions  of  the  State 
regulatory  authority  under  an  approved 
State  program  be  subject  to  judicial 
review  by  a  court  of  competent 
jurisdiction  in  accordance  with  State 
law.  We  find  that  312  lAC  3-1-18  is  not 
inconsistent  with  the  requirements  of 
section  526(e)  of  SMCRA  or  the  Federal 
regulations  at  30  CFR  775.13(b). 
concerning  judicial  review  of  a  final 
agency  action. 

IV.  Summary  and  Disposition  of 
Comments 

Federal  Agency  Comments 

CJn  February  29,  2000,  under  section 
503(b)  of  SMCR.A  and  30  CFR 
732.17(h)(ll)(i)  of  the  Federal 
regulations,  we  requested  comments  on 
the  amendment  from  various  Federal 
agencies  with  an  actual  or  potential 
interest  in  the  Indiana  program 
(Administrative  Record  No.  IND-1687. 
We  did  not  receive  any  comments. 

Environmental  Protection  Agency  lEPAl 

Under  30  CFR  732.17(h)(ll)(ii),  we 
are  required  to  obtain  the  written 
concurrence  of  the  EPA  for  those 
provisions  of  the  program  amendment 
that  relate  to  air  or  water  quality 


standards  issued  under  the  authoritv  of 
the  Clean  Water  Act  (33  U.S.C.  1251  et 
seq]  or  the  Clean  Air  Act  (42  U.S.C. 
7401  et  seq).  None  of  the  revisions  that 
Indiana  proposed  to  make  in  this 
amendment  pertain  to  air  or  water 
quality  standards.  Therefore,  we  did  not 
ask  the  EPA  for  its  concurrence. 

On  February  29.  2000.  under  30  CFR 
732.17(h)(ll)(i).  we  requested 
comments  on  the  amendment  from  the 
EPA  (Administrative  Record  No.  IND- 
1687).  The  EPA  did  not  respond  to  our 
request. 

State  Historical  Preservation  Officer 
ISHPOI  and  the  Advisory  Council  on 
Historic  Preser\'ation  (ACHPI 

Under  30  CFR  732.17(h)(4),  we  are 
required  to  request  comments  from  the 
SHPO  and  ACHP  for  amendments  that 
may  have  an  effect  on  historic 
properties  On  February  29,  2000,  we 
requested  comments  on  Indiana's 
amendment  (Administrative  Record  No. 
IND-1687),  but  neither  responded  to  our 
request. 

Public  Comments 

OSM  requested  public  comments  on 
the  proposed  amendment.  By  letter 
dated  April  5,  2000,  the  Indiana  Coal 
Council,  Inc.  (ICC)  submitted  comments 
in  support  of  the  amendment.  The  ICC 
commented  that  the  Natural  Resources 
Commission's  Division  of  Hearings  has 
earned  a  good  reputation  for 
impartiality  and  professionalism  in  its 
handling  of  administrative  proceedings. 
The  ICC  believes  that  recodification  and 
transfer  of  the  Division  of  Hearings' 
procedural  rules  for  administrative 
review  proceedings  from  under  the 
Indiana  Department  of  Natural 
Resources'  (IDNR)  rules  at  Title  310  to 
under  the  Indiana  Natural  Resources 
Commission's  rules  at  Title  312,  'has 
further  strengthened  and  guaranteed  the 
independence  of  the  administrative  law 
judges  from  the  IDNR  program  staff." 
The  ICC  further  commented  that  the 
recodification  does  not  represent  any 
significant  substantive  changes  in  the 
procedural  rules  applicable  to  legal 
proceedings  under  the  Indiana  program 
and  the  amendment  should  be 
approved. 

As  discussed  above  under  III. 
Director's  Finding,  we  are  approving 
Indiana's  proposed  amendment. 

V.  Director's  Decision 

Based  on  the  above  findings,  we 
approve  the  amendment  as  sent  to  us  by 
Indiana  on  February  4.  2000.  To 
implement  this  decision,  we  are 
amending  the  Federal  regulations  at  30 
CFR  Part  914.  which  codify  decisions 
concerning  the  Indiana  program.  We  are 
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making  this  final  rule  effective 
immediately  to  expedite  the  State 
program  amendment  process  and  to 
encourage  Indiana  to  bring  its  program 
into  conformity  with  the  Federal 
standards.  SMCRA  requires  consistency 
of  State  and  Federal  standards. 

VI.  Procedural  Determinations 

Executive  Order  12866 — Regulatory 
Planning  and  Review 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
under  Executive  Order  12866. 

Executive  Order  12630 — Takings 

This  rule  does  not  have  takings 
implications.  This  determination  is 
based  on  the  analysis  performed  for  the 
counterpart  Federal  regulations. 

Executive  Order  13132 — Federalism 

This  rule  does  not  have  federalism 
implications.  SMCRA  delineates  the 
roles  of  the  Federal  and  State 
governments  with  regard  to  the 
regulation  of  surface  coal  mining  and 
reclamation  operations.  One  of  the 
purposes  of  SMCRA  is  to  "establish  a 
nationwide  program  to  protect  society 
and  the  environment  from  the  adverse 
effects  of  surface  coal  mining 
operations."  Section  503(a)(1)  of 
SMCRA  requires  that  State  laws 
regulating  surface  coal  mining  and 
reclamation  operations  be  "in 
accordance  with"  the  requirements  of 
SMCRA.  and  section  503(a)(7)  requires 
that  State  programs  contain  rules  and 
regulations  "consistent  with" 
regulations  issued  by  the  Secretary 
under  SMCRA. 

Executive  Order  12988 — Civil  Justice 
Reform 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988  and 
has  determined  that,  to  the  extent 
allowed  by  law,  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
since  each  such  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 


SMCRA  (30  U.S.C.  1253  and  1255)  and 
30CFR730.il,  732.15,  and 
732.17(h)(10),  decisions  on  proposed 
State  regulatory  programs  and  program 
amendments  submitted  by  the  States 
must  be  based  solely  on  a  determination 
of  whether  the  submittal  is  consistent 
with  SMCRA  and  its  implementing 
Federal  regulations  and  whether  the 
other  requirements  of  30  CFR  Parts  730. 
731,  and  732  have  been  met. 

National  Environmental  Policy  Act 

Section  702(d)  of  SMCRA  (30  U.S.C. 
1292(d))  provides  that  a  decision  on  a 
proposed  State  regulatory  program 
provision  does  not  constitute  a  major 
Federal  action  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (NEPA)  (42 
U.S.C.  4332{2)(C)).  A  determination  has 
been  made  that  such  decisions  are 
categorically  excluded  from  the  NEPA 
process  (516  DM  8.4.A). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  wovdd  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
counterpart  Federal  regulations. 


Small  Business  Regulatory  Enforcement 
Fairness  Act 

This  rule  is  not  a  major  rule  under  5 
U.S.C.  804(2).  the  Small  Business 
Regulatory  Enforcement  Fairness  Act. 
This  rule: 

a.  Does  not  have  an  annual  effect  on 
the  economy  of  Si 00  million. 

b.  Will  not  cause  a  major  increase  in 
costs  or  prices  for  consumers, 
individual  industries,  federal,  state,  or 
local  government  agencies,  or 
geographic  regions. 

c.  Does  not  have  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  U.S.  based  enterprises  to 
compete  with  foreign-based  enterprises. 

This  determination  is  based  upon  the 
fact  that  the  State  submittal  which  is  the 
subject  of  this  rule  is  based  upon 
counterpart  Federal  regulations  for 
which  an  analysis  was  prepared  and  a 
determination  made  that  the  Federal 
regulation  was  not  considered  a  major 
rule. 

Unfunded  Mandates 

This  rule  will  not  impose  a  cost  of 
$100  million  or  more  in  any  given  year 
on  any  governmental  entity  or  the 
private  sector. 

List  of  Subjects  in  30  CFR  Part  914 

Intergovernmental  relations.  Surface 
mining,  Underground  mining. 

Dated:  May  17.  2000. 
Charles  E.  Sandberg. 

.Acting  Regional  Director.  .Mid-Continent 
Regional  Coordinating  Center 

For  the  reasons  set  out  in  the 
preamble,  30  CFR  Part  914  is  amended 
as  set  forth  below: 

PART914-4NDiANA 

1.  The  authority  citation  for  Part  914 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq. 

2.  Section  914.15  is  amended  in  the 
table  by  adding  a  new  entry  in 
chronological  order  by  "Date  of  final 
publication"  to  read  as  follows: 

§914.15    Approval  of  Indiana  regulatory 
program  amendments. 


Original  amendment  submission 
date 


Date  of  final  publication 


Citation/descnption 


February  4.  2000  June  5.  2000 


310  lAC  0.6-1-1  through  17  [repealed];  310  lAC  0.7-3-5  [repealed], 
312  lAC  3-1-1  through  18. 
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1914.16    [Anrwndad] 

,V  Section  914.16  is  dinended  bv 
THmoving  and  ruserving  paragraph  (ff) 
IKK  !)<>(    IHKI.l')?^  Kili-il  h-2-()(),  H  45  -iiii] 
BtLUNO  COOC  4310-OS-P 

DEPARTMENT  OF  DEFENSE 
Office  of  th«  Secretary 

32  CFR  Part  3 

RtN  0790-AG79 

Transactions  Other  Than  Contracts, 
Grants,  or  Cooperative  Agreementa  for 
Prototype  Projects 

agency:  ()ffu:e  of  the  S«?rretary.  DoD 
ACTION:  Interim  rule. 


SUMMARY:  This  interim  rule  requires 
inclusion  of  a  clause  as  recjuirwd  by  law. 
providing  for  Comptroller  General 
access  to  records  in  trau.sactions  other 
than  contracts,  grants  or  cooperative 
agreements  for  prototype  projects  that 
provide  for  total  payments  in  excess  of 
$5,000,000  This  rule  is  published  in  the 
Federal  Register  for  public  comment 
becau.se  it  directly  impacts  the  publu  bv 
prescribing  conduc:t  that  must  be 
followed  by  a  party  to.  or  entity  that 
partic:ipates  in  the  performance  of.  any 
such  transat:tion 

DATES:  The  interim  rule  will  be  effective 
luly  -S.  2000  (A)minents  on  the  interim 
rule  should  be  submitted  in  writing  to 
the  address  specified  below  on  or  before 
August  4.  2000.  to  be  considered  in  the 
formation  of  the  final  rule 

ADDRESSES:  Interested  parties  should 
submit  written  comments  on  the  interim 
rule  to:  Office  of  the  Uiret  tor.  Defense 
Procurement.  Attn:  Ms.  Teresa  Brooks. 
PDIISD(A&T)/DP(DSP.S).  3060  Defen.se 
Pentagon.  Washington.  DC  20301-.J060 
Telefax  (703)  693-9616. 
FOR  FURTHER  INFORMATION  CONTACT: 
Teresa  Brooks,  (703)  695-42.58. 
SUPPLEMENTARY  INFORMATION: 

Background  and  Purpose 

Section  845  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  1994. 
Pub  L.  103-160.  as  amended  by  section 
804  of  the  Natumal  Defen.se 
Authorization  Act  for  Fiscal  Year  1997. 
Pub   L.  104-201  and  section  241  of  the 
Strom  Thurmond  Nation.il  Defense 
Authorization  Act  for  Fiscal  Year  1999. 
Pub  I..  105-261.  authorizes  tht> 
Secretary  of  a  Military  Deparliiu'iit,  the 
Dinfctor  of  Defense  Advance(i  Kesean.h 
Projects  Agencv  and  any  other  official 
designated  by  the  Sticretary  of  Defense, 
to  enter  into  transac:tions  other  than 


contracts,  grants  or  cooperative 
agreements  for  prototype  projects  that 
are  directly  relevant  to  weapons  or 
weapon  systems  proposed  to  be 
acquired  or  developed  by  the 
Department  of  Defense.  Such 
transactions  are  commonly  referred  to  as 
"other  transaction"  agreements  for 
prototype  projects 

Section  801  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  2000 
establishes  a  requirement  that  an  "other 
transaction"  agreement  for  a  prototype 
project  that  provides  for  payments  in  a 
total  amount  in  excess  of  $5,000,000 
include  a  c:lause  that  provides 
Comptroller  General  access  to  records. 

To  the  extent  that  a  particular  statute 
or  regulation  is  limited  in  its 
applicability  to  the  use  of  a  procurement 
contract,  it  would  generally  not  apply  to 
"other  transactions"  for  prototype 
projects  The  requirement  for 
r.omptroller  General  access  on  "other 
transactions"  for  prototype  projects  that 
provide  for  payments  that  exceed 
$5,000,000  is  the  first  statutory 
requirement  mandating  conditions  that 
must  be  included  in  an  "other 
transactions"  agreement.  The  content  of 
this  rule  may  also  be  included  in  a 
future  DoD  issuance 

Regulatory  Evaluation 

Executive  Order  12H66,    Regulatory 
Planning  and  Review" 

It  has  been  determined  that  this  rule 
is  not  a  significant  rule  as  defined  under 
section  3(f)(1)  through  3(f)(4)  of 
Executive  Oder  12866 

Pub  L  9G-354.    ■Regulatnn-  FlexibiHtv 
Act"  15  i'  SC  6011 

It  has  been  certified  that  this  part  is 
not  subject  to  the  Regulatory'  Flexibility 
Act  (5  U.S.C.  601  et  seq  )  because  it 
would  not.  if  promulgated,  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
The  rule  requires  only  that  the 
(^(jmptroller  General  be  provided  access 
to  records  of  certain  projects.  It  does  not 
re<4uire  additional  record  keeping  or 
other  significant  oxp«inse  by  project 
participants 

Put)  L  96-511.  ■Paperv.ork  Reduction 
Act  of  1995'  (44  L'  SC  et  seq  I 

It  has  been  certified  that  this  rule  does 
not  impose  any  reporting  or  record 
keeping  requirements  under  the 
Paperwork  Reduction  Act  of  1995. 

List  of  Subjects  in  32  CFR  Port  3 

Ciraiit  programs. 

Accordingly.  Title  32.  (Chapter  1  is 
amended  to  add  part  3  to  read  as 
follows: 


PART  3— TRANSACTIONS  OTHER 
THAN  CONTRACTS,  GRANTS.  OR 
COOPERATIVE  AGREEMENTS  FOR 
PROTOTYPE  PROJECTS 

Sec. 

3  1  Purpose 

3  2  .\ppli(;abilltv 

3  3  Definitions. 

3  A  PoIk  V 

Authority:  .Set  tion  801,  Pub.  L   106-65 

§3.1     Purpose. 

This  part  implements  section  801  of 
the  National  Defense  Authorization  Act 
for  Fiscal  Year  2000  (Pub.  L.  106-65).  It 
establishes  the  requirement  for  the 
inclusion  of  a  clause  in  transactions 
other  than  contracts,  grants  or 
cooperative  agreements  for  prototype 
projects  awarded  under  authority  of  10 
DSC.  2371  that  provides  Comptroller 
General  access  to  records  when 
payments  total  an  amount  in  excess  of 
$5^000,000. 

§3.2    Applicability. 

This  part  applies  to  the  Secretary  of 
a  Military  Department,  the  Directors  of 
the  Defense  Agencies,  and  any  other 
official  designated  by  the  Secretary-  of 
Defense  to  enter  into  transactions  other 
than  contracts,  grants  or  cooperative 
agreements  for  prototype  projects  that 
are  directly  relevant  to  weapons  or 
weapon  systems  proposed  to  be 
acquired  or  developed  by  the 
Department  of  Defense,  under  authority 
of  10  use.  2371.  Such  transactions  are 
commonly  referred  to  as  "other 
transaction"  agreements  and  are 
hereafter  referred  to  as  agreements. 

§3.3    Definitions. 

Contracting  activity.  An  element  of  an 
agency  designated  by  the  agency  head 
and  delegated  broad  authority  regarding 
acquisition  functions.  It  also  means 
elements  designated  by  the  director  of  a 
defense  agency  that  has  been  delegated 
contracting  authority  through  its  agency 
charter. 

Head  of  the  contracting  activity.  The 
official  who  has  overall  responsibility 
for  managing  the  contracting  activity. 

§3.4    PoUcy. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  a  clause  must  be 
included  in  solicitations  and  agreements 
for  prototype  projects  awarded  under 
authority  of  10  U.S.C.  2371.  that  provide 
for  total  government  payments  in  excess 
of  $5,000,000  to  allow  Comptroller 
General  access  to  records  that  directly 
pertain  to  such  agreements. 

(b)  The  clause  referenced  in  paragraph 
(a)  of  this  section  will  not  apply  with 
respect  to  a  party  or  entity,  or 
subordinate  element  of  a  party  or  entity, 
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that  has  not  entered  into  any  other 
contract,  grant,  cooperative  agreement 
or  "other  transaction"  agreement  that 
provides  for  audit  access  by  a 
government  entity  in  the  year  prior  to 
the  date  of  the  agreement. 

(c)  The  head  of  the  contracting 
activity  (HCA)  that  is  carrying  out  the 
agreement  may  waive  the  applicability 
of  the  Comptroller  General  access 
requirement  if  the  HCA  determines  it 
would  not  be  in  the  public  interest  to 
apply  the  requirement  to  the  agreement. 
The  waiver  will  be  effective  with 
respect  to  the  agreement  only  if  the  HCA 
transmits  a  notification  of  the  waiver  to 
the  Committees  on  Armed  Services  of 
the  Senate  and  the  House  of 
Representatives,  the  Comptroller 
General,  and  the  Director,  Defense 
Procurement  before  entering  into  the 
agreement.  The  notification  must 
include  the  rationale  for  the 
determination. 

(d)  The  HCA  must  notify  the  Director, 
Defense  Procurement  of  situations 
where  there  is  evidence  that  the 
Comptroller  General  Access 
requirement  caused  companies  to  refuse 
to  participate  or  otherwise  restricted  the 
Department's  access  to  companies  that 
typically  do  not  do  business  with  the 
Department. 

(e)  In  no  case  will  the  requirement  to 
examine  records  under  the  clause 
referenced  in  paragraph  (a)  of  this 
section  apply  to  an  agreement  where 
more  than  three  years  have  passed  after 
final  payment  is  made  by  the 
government  under  such  an  agreement. 

(f)  The  clause  referenced  in  paragraph 
(a)  of  this  section  must  provide  for  the 
following: 

(1)  The  Comptroller  General  of  the 
General  of  the  United  States,  in  the 
discretion  of  the  Comptroller  General, 
shall  have  access  to  and  the  right  to 
examine  records  of  any  party  to  the 
agreement  or  any  entity  that  participates 
in  the  performance  of  this  agreement 
that  directly  pertain  to,  and  involve 
transactions  relating  to,  the  agreement. 

{2}  Excepted  from  the  Comptroller 
General  Access  requirement  is  any  party 
to  this  agreement  or  any  entity  that 
participates  in  the  performance  of  the 
agreement,  or  any  subordinate  element 
of  such  party  or  entity,  that  has  not 
entered  into  any  other  contract,  grant, 
cooperative  agreement,  or  "other 
transaction"  agreement  that  provides  for 
audit  access  by  a  government  entity  In 
the  year  prior  to  the  date  of  the 
agreement. 

(3)  This  clause  shall  not  be  construed 
to  require  any  peuty  or  entity,  or  any 
subordinate  element  of  such  party  or 
entity,  that  participates  in  the 
performance  of  the  agreement,  to  create 


or  maintain  any  record  that  is  not 
otherwise  maintained  in  the  ordinary 
course  of  business  or  pursuant  to  a 
provision  of  law. 

(4)  The  Comptroller  General  shall 
have  access  to  the  records  described  in 
this  clause  until  three  years  after  the 
date  the  final  payment  is  made  by  the 
United  States  under  this  agreement. 

(5)  The  recipient  of  the  agreement 
shall  flow  down  this  provision  to  any 
entity  that  participates  in  the 
performance  of  the  agreement. 

Dated:  May  24.  2000. 

L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

[PR  Doc.  00-13521  Filed  6-2-00;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  52  and  81 

[OH  103-1b;  FRL-6701-8] 

Approval  and  Promulgation  of 
Implementation  Plans;  Ohio 
Designation  of  Areas  for  Air  Quality 
Planning  Purposes;  Ohio 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMIMARY:  EPA  is  approving  sulfur 
dioxide  redesignation  requests 
submitted  by  the  State  of  Ohio  on  March 
20,  2000,  for  Coshocton,  Gallia,  and 
Lorain  Counties.  This  request  was  first 
submitted  on  October  26,  1995.  Ohio 
subsequently  provided  supplemental 
material  to  EPA  in  a  letter  dated 
September  14.  1999.  On  March  20,  2000, 
Ohio  submitted  final  requests  to 
redesignate  Coshocton,  Gallia,  and 
Lorain  Counties  to  attainment  of  the 
National  Ambient  Air  Quality  Standards 
(NAAQS)  for  sulfur  dioxide  (SO2). 

EPA  is  also  approving  the 
maintenance  plans  for  Coshocton, 
Gallia,  and  Lorain  Coimties.  The  plans 
are  intended  to  ensure  maintenance  of 
the  NAAQS  for  at  least  10  years,  and 
were  submitted  with  the  redesignation 
requests. 

In  conjunction  with  these  actions, 
EPA  is  approving  state-adopted 
emission  limits  for  the  following 
facilities:  in  Coshocton  County: 
Colimibus  and  Southern  Ohio  Electric — 
Conesville  Plant;  in  Gallia  County:  Ohio 
Valley  Electric  Company — Kyger  Creek 
Plant  and  Ohio  Power--Gavin  Plant; 
and  in  Lorain  County:  CEI — Avon  Lake 
Plant,  Ohio  Edison — Edgewater  Plant, 
U.S.  Steel — Lorain  Plant,  and  B.F. 


Goodrich  Company — Lorain  County 
Plant. 

EPA  is  also  approving  other  minor 
revisions  in  the  state's  rules  for  these 
three  Counties. 

On  November  23.  1999.  EPA  received 
one  comment  on  the  proposal  to 
redesignate  Coshocton.  Gallia,  and 
Lorain  Counties.  American  Electric 
Power  (AEP)  encouraged  EPA  to  take 
final  action  to  approve  the 
redesignation. 

DATES:  This  rule  is  effective  on  July  5. 

2000. 

FOR  FURTHER  INFORMATION  CONTACT: 

Phuong  Nguyen  at  (312)  886-6701. 
SUPPLEMENTARY  INFORMATION: 

Throughout  this  document  wherever 
"we",  "us",  or  "our"  is  used  we  mean 
EPA. 

This  supplemental  information 
section  is  organized  as  follows: 

I.  General  Information 

1.  What  action  is  EPA  taking  today' 

2.  Why  is  EPA  taking  this  action? 

3.  What  is  the  background  for  this  action? 

II.  How  Does  the  Proposed  Submittal 

Compare  to  the  Final  Submittal? 

III.  Public  Comments  and  EPA  Response 
What  comments  did  EPA  receive? 

IV  Background  on  Ohio  Submittal 

1.  What  information  did  Ohio  submit,  and 
what  were  its  requests? 

2.  What  guidance  documents  did  EPA  use 
in  this  rulemaking  to  evaluate  Ohio's 
request? 

V.  State  Implementation  Plan  (SIP) 

1.  How  do  state-adopted  emission  limits 

compare  to  the  FIP  limits? 
2  What  are  the  sources  and  emission  limits 

that  will  be  affected  by  EPA's  action? 

VI.  Maintenance  Plan 

1.  How  does  the  maintenance  plan  apply 
in  Coshocton.  Gallia,  and  Lorain 
Counties? 

2.  What  are  the  maintenance  plan 
reduction  requirements? 

VII.  Redesignation  Evaluation 

1.  What  five  criteria  did  EPA  use  to  review 
the  redesignation  requests? 

2.  Are  these  five  criteria  satisfied  for 
Coshocton.  Gallia,  and  Lorain  Counties' 

VIII.  Final  Rulemaking  Action 

IX.  Administrative  Requirements 

A.  Executive  Order  12866 

B.  Executive  Order  13045 

C.  Executive  Order  13084 

D.  Executive  Order  13132 

E.  Regulatorv'  Flexibility 

F.  Unfunded  Mandates 

G.  Submission  To  Congress  and  The 
Comptroller  General 

H.  National  Technology  Transfer  and 

Advancement  Act 
I.  Petitions  for  Judicial  Review 

L  General  Information 

1 .  What  Action  Is  EPA  Taking  Today'' 

In  this  action.  EPA  is  approving  SO: 
redesignation  requests  submitted  by  the 
State  of  Ohio  for  Coshocton.  Gallia,  and 
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Lorain  Counties.  EPA  is  also  approving 
the  maintenance  plans  for  these 
counties  in  addition.  EPA  is  approving 
state-adopted  emission  limits  for 
sources  in  these  three  counties.  EPA 
plans  separate  action  on  rules  3745-1 H- 
03.  3745-18-04,  3745-18-15.  and  374.5- 
18-71,  that  Ohio  submitted  along  with 
rule  revisions  for  these  throe  counties 

2  \Nhy  h  EPA  Taking  This  Action? 

EPA  is  taking  this  action  because  the 
redesignation  requests  meet  the  five 
criteria  all  redesignation  requests  must 
meet.  The  limits  in  the  submittal  are 
approvable  because  they  are  at  least  as 
stringent  as  the  current  set  of  federally 
enforceable  limits.  Coshocton.  Gallia, 
and  Lorain  Counties  have  been 
designated  as  nonattainment  areas  for 
sulfur  dioxide  but  now  meet  the  sulfur 
dioxide  NAAQS.  The  three  counties 
have  plans  for  keeping  their  sulfur 
dioxide  levels  within  the  health  and 
welfare-ba.sed  standards  for  the  next  10 
years  and  beyond.  The  plans  require  the 
three  counties  to  consider  impacts  of 
future  activities  on  air  quality  and  to 
manage  those  activities. 

3.  What  Is  the  Background  for  This 
Action? 

EPA  promulgated  the  applicable 
Federal  Implementation  Plan  (FIP)  in 
1976.  The  FIP  required  significant 
emission  reductions  at  specific  facilities 
throughout  the  state  to  attain  and 
maintain  the  NAAQS  for  SO:. 

On  October  5,  1978,  Coshocton. 
Gallia,  and  Lorain  Counties  (among 
others)  were  designated  as 
nonattainment  areas  for  the  primary 
sulfur  dioxide  standards.  The  state 
adopted  its  own  regulations  in  1979, 
generally  imposing  limits  similar  to 
those  promulgated  in  the  FIP.  The  state 
submitted  these  regulations  for  EPA 
approval  in  1980.  including  regulations 
for  Coshocton.  Gallia,  and  Lorain 
Counties. 

The  state  then  withdrew  its  submittal 
for  selected  sources.  These  sources  are: 

1.  Coshocton  County 

— Columbus  and  Southern  Ohio 
Electric — Conesville  plant 

2.  Gallia  County 

— Ohio  Valley  Electric  C;ompany — 

Kyger  Creek  plant 
— Ohio  Power— -Gavin  plant 

3.  Lorain  County 

— Cleveland  Elocrtric  Illuminating 
(CEI) — Avon  Lake  plant 

— Ohio  Edison — Edgewater  plant 

— US  Steel — Lorain  plant 

— B.F.  Gt)odrich  Company 

EPA  approved  this  SIP  regulation  on 
January  27.  1981,  for  Coshocton,  Gallia, 
and  Lorain  Counties  (46  FR  8481) 


except  for  the  source  limits  withdrawn 
by  the  state.  The  federally  promulgated 
FIP  regulations,  therefore,  have 
remained  in  effect  for  the  above  sources. 

On  October  26,  1995,  Governor 
Cjeorge  Voinovich  requested  that  EPA 
redesignate  to  attainment  all  remaining 
SO:  nonattainment  areas  within  the 
State  of  Ohio,  including  Coshocton, 
Gallia,  and  Lorain  Counties. 

On  May  28.  1996.  EPA  Administrator 
Browner  sent  a  letter  to  Governor 
Voinovich  informing  him  that  the 
redesignation  request  depended  on  EPA 
approval  of  state-adopted  rules,  such 
that  the  plan  for  assuring  attainment 
would  rely  on  approved  State  Rules 
rather  than  federally  promulgated  rules. 

On  September  14.  1999.  Ohio 
provided  supplemental  supporting 
material  for  redesignation  requests  for 
three  SOj  nonattainment  areas 
(Coshocton.  Gallia,  and  Lorain  Counties) 
to  EPA. 

On  October  28,  1999  (64  FR  58018). 
EPA  proposed  approval  of  the 
redesignation  requests  for  Coshocton. 
CJallia.  and  Lorain  Counties,  the 
maintenance  plans,  and  the  state- 
adopted  emission  limits. 

The  public  comment  period  on  this 
proposed  approval  ended  on  November 
29,  1999;  and  only  one  conunent.  which 
was  favorable,  was  received. 

II.  How  Does  the  Proposed  Submittal 
Compare  to  the  Final  Submittal? 

For  Gallia  County  emission  limits, 
both  the  proposed  and  the  final 
submittals  are  identical. 

For  the  Coshocton  County  emission 
limits,  paragraph  (B)(4)  of  the  final 
submittal,  applying  to  two  diesels  at 
Columbus  Southern  Power  Company. 
Conesville,  was  deleted  based  on 
evidence  from  the  company's  title  V 
application  that  these  units  no  longer 
operate.  The  final  submittal  indicates 
only  3  units  (B006.  B009.  and  BOlO)  are 
in  operation,  instead  of  5  units 
indicated  in  the  proposed  submittal. 

For  the  Lorain  County  emission 
limits,  paragraph  (C)  of  the  final 
submittal,  applying  to  the  General 
Motors  Corporation,  Fisher  Body 
Division,  was  removed  because  this 
facility  has  been  shutdown  for  15  years. 
For  the  Avon  Lake  Plant,  the  state  had 
two  options  in  3745-18-53.  (B)(1)  and 
(B)(2)  or  (B)(3)  and  (B)(4).  for  setting  the 
facility's  boilers'  emission  limits.  Since 
the  source  only  implements  the  strategy 
inherent  in  (B)(1)  and  (2),  the  limits  in 
(B)(3)  and  (B)(4)  had  become  irrelevant 
and  were  removed  from  the  final  state 
rule. 


m.  Public  Comments  and  EPA 
Response 

What  Comments  Did  EPA  Receive? 

On  November  23,  1999,  EPA  received 
one  letter  conunenting  on  the  proposed 
rulemaking.  This  letter,  fi-om  AEP. 
encouraged  EPA  to  take  final  action  to 
approve  the  request  as  proposed.  EPA 
received  no  adverse  comments  on  this 
proposed  rulemaking,  and  for  the 
reasons  provided  in  the  proposal, 
concludes  that  the  adopted  emission 
limits,  maintenance  plans,  and 
redesignation  request  for  these  counties 
should  be  approved. 

rV.  Background  on  Ohio  Submittal 

1    What  Information  Did  Ohio  Submit, 
and  What  Were  Its  Requests? 

In  June  1999.  Ohio  e-mailed  copies  of 
proposed  rule  revisions  for  Coshocton, 
Gallia,  and  Lorain  Counties  to  EPA.  On 
September  14,  1999.  Ohio  submitted 
additional  material  requested  by  EPA  to 
support  the  state's  requests  to 
redesignate  these  Counties  to  attainment 
with  respect  to  SO2.  On  March  20.  2000. 
Ohio  submitted  final  rule  revisions  with 
its  final  request  for  redesignation  of 
these  Counties  to  attaiiunent  for  SO;.  In 
addition,  the  state  requested  approval 
for  the  SO2  maintenance  plans  for 
Coshocton.  Gallia,  and  Lorain  Counties. 

2.  What  Guidance  Documents  Did  EPA 
Use  in  This  Rulemaking  To  Evaluate 
Ohio's  Requests? 

Guidance  for  review  of  these  requests 
includes  a  September  28,  1994. 
memorandum  from  the  Director.  Air 
Quality  Management  Division.  Office  of 
Air  Quality  Planning  and  Standards. 
EPA.  to  the  Director,  Air  and  Radiation 
Division.  Region  5.  entitled.  "Response 
to  Request  for  Guidance  on  Issues  with 
Ohio  Sulfur  Dioxide  Federal 
Implementation  Plan." 

This  memorandiun  sets  forth  three 
criteria  to  be  met  for  the  approval  of 
state  limits  that  are  equivalent  to 
existing  FIP  limits  without  new 
modeling.  Under  the  first  two  criteria, 
there  must  be  no  known  inadequacy  in 
the  original  attainment  demonstration. 
Under  the  third  criterion,  the  state 
limits  must  reflect  no  relaxation  of 
existing  emission  limits. 

All  three  of  these  criteria  are  met  by 
the  state-promulgated  SIP  limits. 
Therefore,  the  revised  limits,  as  adopted 
and  submitted  on  March  20,  2000,  are 
adequate  to  assure  attainment  without 
further  modeling. 

Another  guidance  document  relevant 
to  this  rulemaking  is  an  April  21.  1983. 
memorandum  entitled  "Section  107 
Designation  Policy  Summary."  from  the 
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Director  of  EPA's  Office  of  Air  Quality 
Planning  and  Standards,  which  requires 
eight  consecutive  quarters  of  data 
showing  SO2  NAAQS  attainment  before 
an  area  can  be  redesignated.  A  county 
violates  the  NAAQS  when  its  SO2  level 
exceeds  the  NAAQS  more  than  once  in 
any  year.  Coshocton.  Gallia,  and  Lorain 
Counties  have  eight  consecutive 
quarters  of  data  showing  SO:  NAAQS 
attainment.  As  discussed  below, 
modeling-based  evidence  also  indicates 
attainment  of  the  SO:  NAAQS. 

Finally,  a  September  4.  1992  EPA 
policy  memorandum  on  "Procedures  for 
Processing  Requests  to  Redesignate 
Areas  to  Attairunent"  was  also  relevant 
to  this  rulemaking.  This  memorandum 
explains  that  additional  dispersion 
modeling  is  not  required  in  support  of 
an  SO2  redesignation  request  if  an 
adequate  modeled  attainment 
demonstration  was  previously 


submitted  and  approved  as  part  of  the 
implemented  SIP.  and  no  indication  of 
an  existing  air  quality  deficiency  exists. 
These  conditions  are  met  here. 

V.  State  Implementation  Plan  (SIP) 

1.  How  Do  State-Adopted  Emission 
Limits  Compare  to  the  FIP  Limits? 

For  facilities  that  are  currently  subject 
to  FIP  limits,  the  final  state-adopted 
emission  limits  are  equivalent  to  the  FIP 
limits.  A  few  emission  points  at  these 
facilities  have  State  limits  but  no  FIP 
limits;  approval  of  these  State  limits 
obviously  increase  the  stringency  of  the 
SIP. 

In  Gallia  County,  for  facilities 
currently  subject  to  FIP  limits,  the  State 
rules  impose  the  same  limits  on  the 
same  set  of  emission  points  as  the  FIP. 
In  Lorain  County,  the  state's  rules 
include  limits  for  soaking  pit  process 


operations  and  seamless  rotar\'  furnace 
for  USS/KOBE.  In  Coshocton  County, 
the  State's  rules  include  limits  for 
diesels  and  auxiliary  boiler  for 
Columbus  Southern  Power  Company. 
Because  these  emission  points  are  not 
currently  subject  to  federally 
enforceable  limits,  these  limits  enhance 
the  stringency  of  the  State's  plan. 

The  FEP  limits  at  issue  will  become 
suspended  upon  approval  of  these 
submitted  SIP  limits,  but  would  become 
applicable  again  if  for  any  reason  these 
SIP  limits  were  rescinded  in  the  future. 

2.  What  Are  the  Sources  and  Emission 
Limits  That  Will  Be  Affected  hy  EPA 's 
Action? 

The  principal  sources  affected  by  this 
rulemaking  are  sources  for  which  FIP 
limits  are  being  superseded  by  limits  in 
approved  state  rules.  The  table  below 
lists  these  sources. 


County  names 


State  rules 


Source  names 


Coshocton  County 
Gallia  County  


Lorain  County 


— OAC 
— OAC 
—OAC 
—OAC 
—OAC 
—OAC 
—OAC 


3745-18-22  (B) 
3745-18-33  (B) 
3745-18-33(0) 
3745-18-53  (B) 
3745-18-53  (D) 
3745-18-53  (E) 
3745-18-53  (G) 


— Columbus  and  Southern  Ohio  Electric — Conesville 

— Ohio  Valley  Electnc  Company — Kyger  Creek 

— Ohio  Power — Gavin 

— CEI — Avon  Lake. 

— Ohio  Edison — Edgewater  Plant 

—U.S.  Steel 

— e.F.  Goodrich. 


This  rulemaking  also  approves  the 
removal  of  obsolete  State  limits  that  the 
State  adopted  in  its  final  rulemaking. 

VI.  Maintenance  Plan 

1.  How  Does  the  Maintenance  Plan 
Apply  in  Coshocton,  Gallia,  Lorain 
Counties? 

Ohio's  attainment  plan  for  sulfur 
dioxide  provides  for  attainment  even 
with  major  sources  emitting  their 
maximum  allowable  emissions. 
Therefore,  maintenance  is  provided  by 
assuring  that  minor  source  impacts  do 
not  increase  significantly.  The  principal 
minor  sources  are  distant  point  sources 
and  diesel  vehicles. 

2.  What  Are  the  Maintenance  Plan 
Reduction  Requirements? 

Clean  Air  Act  Title  FV  reductions  and 
the  required  national  conversion  to  low 
sulfur  diesel  fuel  are  the  identified 
maintenance  plan  provisions  for 
Coshocton,  Gallia,  and  Lorain  Counties. 

Vn.  Redesignation  Evaluation 

1.  What  Five  Criteria  Did  EPA  Use  To 
Review  the  Redesignation  Requests? 

Section  107(d)(3)(E)  of  the  Clean  Air 
Act  (Act),  as  amended  in  1990, 
establishes  requirements  to  be  met 
before  an  area  may  be  redesignated  from 


nonattainment  to  attainment.  The 
criteria  used  to  review  redesignation 
requests  are  derived  from  the  Act.  An 
area  can  be  redesignated  to  attainment 
if  the  following  five  conditions  are  met: 

(A)  The  area  has  attained  the 
applicable  NAAQS. 

(B)  The  area  has  a  fully  approved  SIP 
under  section  llO(k)  of  Uie  Act. 

(C)  The  EPA  has  determined  that  the 
improvement  in  air  quality  in  the  area 
is  due  to  permanent  and  enforceable 
emission  reductions. 

(D)  The  EPA  has  determined  that  the 
maintenance  plan  for  the  area  has  met 
all  of  the  requirements  of  section  1 75  A 
of  the  Act. 

(E)  The  state  has  met  all  requirements 
applicable  to  the  area  under  section  110 
and  part  D  of  the  Act. 

2.  Are  These  Five  Criteria  Satisfied  for 
Coshocton,  Gallia,  and  Lorain  Counties? 

A.  Demonstrated  Attainment  of  the 
NAAQS 

Relevant  Agency  guidance  is  provided 
in  both  the  April  21.  1983,  and 
September  4,  1992  guidance  documents 
cited  above.  The  April  21,  1983 
memorandum  explains  that  eight 
consecutive  quarters  of  data  showing 
SO2  NAAQS  attainment  are  required  for 
redesignation.  The  September  4,  1992 
guidance  explains  that  the  area  must 


have  no  more  than  one  exceedance  per 
year. 

Ohio's  September  14.  1999  submittal 
provides  ambient  monitoring  data 
showing  that  Coshocton.  Gallia,  and 
Lorain  Counties  have  met  the  NAAQS 
for  the  years  1994-1999. 

Dispersion  modeling  is  commonly 
used  to  demonstrate  attainment  of  the 
SO:  NAAQS.  A  modeling  analysis  was 
done  in  1976  to  show  that,  under  all 
allowed  operating  scenarios,  the 
emission  limits  in  these  three  counties' 
SO2  SIPs  would  lead  to  attainment  and 
maintenance  of  the  SO:  standards. 
According  to  the  September  4.  1992 
memorandum,  no  further  dispersion 
modeling  is  needed  for  the  counties' 
redesignation.  Ohio  has  provided 
evidence  that  sources  in  these  counties 
are  complying  with  these  limits. 

Based  on  this  evidence,  EPA 
concludes  that  emissions  are 
sufficiently  low  to  assure  attainment 
throughout  these  areas  currently 
designated  nonattainment. 

B.  Fully  Approved  SIP 

The  SIP  for  the  area  at  issue  must  be 
fully  approved  under  section  llO(k)  of 
the  Act  and  must  satisfy  all 
requirements  that  apply. 

EPA's  guidance  for  implementing 
section  110  of  the  Act  is  discussed  in 
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the  General  Preamble  to  Title  I  (44  FR 
20372,  April  14.  1979:  and  57  FR  13498. 
April  16.  1992).  The  SO:  SIP  for 
Coshocton.  Gallia,  and  Lorain  Counties 
met  the  requirements  of  section  110  of 
the  Act.  and  EPA  approved  the  SIP  on 
January  27.  1981,  except  that  EPA  did 
not  take  action  for  a  limited  set  of 
sources. 

State  limits  for  the  remaining  set  of 
specific  sources  in  Coshocton.  Gallia, 
and  Lorain  Counties  are  being  approved 
in  this  rulemaking.  For  convenience. 
EPA  is  rulemaking  on  rules  for  entire 
affected  Counties,  and  is  approving 
additional  minor  revisions  in  these 
Counties. 

C.  Permanent  and  Enforceable 
Reductions  in  Emissions 

Coshocton.  Gallia,  and  Lorain 
Counties  attained  the  SO:  standards  by 
implementing  the  SO:  SIP  controls.  The 
reductions  in  emissions  primarily  come 
from  converting  some  fuel-burning 
sources  to  lower  sulfur  content  fuels, 
and  to  shutting  down  various  types  of 
sources.  The  use  of  lower-sulfur 
"cleaner"  fuels  is  ensured  by  the 
facilities'  air  emission  permits  and 
federally  enforceable  SIP  regulations. 


IX.  Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  Executive  Order  12866. 
entitled  "Regulatory  Planning  and 
Review.  ' 

B.  Executive  Order  13045 

Protection  of  Children  from 
Environmental  Health  RisL>  and  Safety 
Risks  (62  FR  19885.  April  23.  1997), 
applies  to  any  rule  that:  (1)  is 
determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  subject  to  Executive 
Order  13045  because  it  does  not  involve 
decisions  intended  to  mitigate 
environmental  health  or  sajfety  risks. 


D.  Fully  Approved  Maintenance  Plan  C  Executive  Order  13084 


EPA  has  concluded  that  the 
combination  of  limitations  on  maximum 
allowable  emissions  from  major  point 
sources  and  implementation  of 
programs  that  will  yield  reductions  in 
minor  source  emissions  will  assure 
maintenance  of  the  standards.  EPA  is 
approving  the  maintenance  plan  in 
today's  action. 

E.  Part  D  and  Other  Section  110 
Requirements 

With  today's  approval  of  limits 
submitted  on  March  20,  2000,  along 
with  the  approval  of  limits  and 
attainment  demonstrations  published  on 
January  27,  1981  (46  FR  8481),  Ohio  has 
met  the  relevant  requirements. 

VIII.  Final  Rulemaking  Action 

In  summary.  EPA  is  approving  state- 
adopted  emission  limits  for  7  sources  in 
Coshocton.  Gallia,  and  Lorain  Counties, 
as  well  as  approving  minor  revisions  for 
other  sources  in  these  Counties.  EPA  is 
also  approving  the  SO;  maintenance 
plan  for  Coshocton,  Gallia,  and  Lorain 
Counties  as  adequately  ensuring  that 
attainment  will  be  maintained.  Finally. 
EPA  is  approving  redesignation  requests 
from  the  State  of  Ohio  which  were 
submitted  on  October  26.  1995. 
September  14.  1999  and  on  March  20. 
2000. 


Under  Executive  Order  13084.  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly 
affects  or  uniquely  affects  the 
communities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consulting.  Executive  Order  13084 
requires  EPA  to  provide  to  the  Office  of 
Management  and  Budget,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  EPA's 
prior  consultation  with  representatives 
of  affected  tribal  governments,  a 
summary  of  the  natiu-e  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition, 
Executive  Order  13084  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities." 

Today's  rule  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  governments.  This  action 


does  not  involve  or  impose  any 
requirements  that  affect  Indian  Tribes. 
Accordingly,  the  requirements  of 
section  3(b)  of  Executive  Order  13084 
do  not  apply  to  this  rule. 

D  Executive  Order  13132 

Federalism  (64  FR  43255,  August  10, 
1999)  revokes  and  replaces  Executive 
Orders  12612  (Federalism)  and  12875 
(Enhancing  the  Intergovernmental 
Partnership).  Executive  Order  13132 
requires  EPA  to  develop  an  accountable 
process  to  ensure  "meaningful  and 
timely  input  by  state  and  local  officials 
in  the  development  of  regulatory 
policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  states,  on  the  relationship 
between  the  national  government  and 
the  states,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government."  Under 
Executive  Order  13132,  EPA  may  not 
issue  a  regulation  that  has  federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  unless  the  Federal 
govenunent  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  state  and  local 
governments,  or  EPA  consults  with  state 
and  local  officials  early  in  the  process 
of  developing  the  proposed  regulation. 
EPA  also  may  not  issue  a  regulation  that 
has  federalism  implications  and  that 
preempts  state  law  unless  the  Agency 
consults  with  state  and  local  officials 
early  in  the  process  of  developing  the 
proposed  regulation. 

Tnis  rule  will  not  have  substantial 
direct  effects  on  the  states,  on  the 
relationship  between  the  national 
government  and  the  states,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  because  it 
merely  approves  a  state  rule 
implementing  a  federal  standard,  and 
does  not  alter  the  relationship  or  the 
distribution  of  power  and 
responsibilities  established  in  the  Clean 
Air  Act.  Thus,  the  requirements  of 
section  6  of  the  Executive  Order  do  not 
apply  to  this  rule. 

E.  Regulatory  Flexibility 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  conunent 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 


Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions. 

This  rule  will  not  nave  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  SIP  approvals  under 
section  110  and  subchapter  I,  part  D  of 
the  Clean  Air  Act  do  not  create  any  new 
requirements  but  simply  approve 
requirements  that  the  state  is  already 
imposing.  Therefore,  because  the 
Federal  SIP  approval  does  not  create 
any  new  requirements.  I  certify  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Moreover,  due 
to  the  nature  of  the  federal-state 
relationship  under  the  Clecm  Air  Act. 
preparation  of  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  Clean  Air  Act  forbids  EPA  to  base 
its  actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  U.S.  EPA, 
427  U.S.  246.  255-66  (1976):  42  U.S.C. 
7410(a)(2). 

F.  Unfunded  Mandates 

Under  sections  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22.  1995.  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  state, 
local,  or  tribal  governments  in  the 
aggregate:  or  to  the  private  sector,  of 
$100  million  or  more.  Under  section 
205.  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantly 
or  uniquely  impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  state,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  state  or  local  law,  and  imposes  no 
new  requirements.  Accordingly,  no 
additional  costs  to  state,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

G.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 


agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
caimot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 

H.  National  Technology  Transfer  and 
Advancement  Act 

Section  12  of  the  National  Technology' 
Transfer  and  Advancement  Act 
(NTTAA)  of  1995  requires  Federal 
agencies  to  evaluate  existing  technical 
standards  when  developing  a  new 
regulation.  To  comply  with  NTTAA. 
EPA  must  consider  and  use  "voluntajy 
consensus  standards"  (VCS)  if  available 
and  applicable  when  developing 
programs  and  policies  unless  doing  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical. 

The  EPA  believes  that  VCS  are 
inapplicable  to  this  action.  Today's 
action  does  not  require  the  public  to 
perform  activities  conducive  to  the  use 
of  VCS. 

/.  Petitions  for  Judicial  Review 

Under  section  307fb)(l)  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  August  4.  2000. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  ofSubiects 

40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Incorporation  by 
reference,  Intergovermental  relations. 
Reporting  and  recordkeeping 
requirements.  Sulfur  dioxide. 

40  CFR  Part  81 

Air  pollution  control,  National  parks. 
Wilderness  areas. 

Authority:  42  U.S.C.  7401  et  seq. 


Dated:  May  5.  2000. 
Norman  Niedergang. 

Acting  Regional  Administrator.  Region  5. 

For  the  reasons  stated  in  the 
preamble,  title  40.  Chapter  I  of  the  Code 
of  Federal  Regulations  are  amended  as 
follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  L  ..S.C.  7401  e(  seq 

Subpart  KK— Ohio 

2.  Section  52.1870  is  amended  by 
adding  paragraph  (c)(121)  to  read  as 
follows: 

§  52.1 870    Identification  of  plan. 

***** 

(c)*   *   * 

(1211  On  March  20,  2000.  the  Ohio 
Environmental  Protection  Agency 
submitted  rules  to  control  sulfur  dioxide 
emissions  in  Coshocton,  Gallia  and 
Lorain  Counties. 

(i)  Incorporation  bv  reference.  Rules 
OAC  3745-18-22:  OAC  3745-18-33; 
and  OAC  3745-18-53.  Adopted  March 
1.  2000:  effective  March  21.  2000. 

3.  Section  52.1881  is  amended  by 
revising  paragraphs  (a)(4)  and  (a)(8)  and 
by  adding  paragraph  (a)(14)  to  read  as 
follows: 

§52.1881     Control  strategy:  Sulfur  oxides 
(sulfur  dioxide). 

(a)  *    *    * 

(4)  Approval-EPA  approves  the  sulfur 
dioxide  emission  limits  for  the 
following  counties:  Adams  County 
(except  Daxion  Power  &  Light-Stuart). 
Allen  County  (except  Cairo  Chemical). 
Ashland  County,  Ashtabula  County. 
Athens  County,  Auglaize  County. 
Belmont  County.  Brown  County.  Carroll 
County.  Champaign  County.  Clark 
County.  Clermont  County,  (except 
Cincinnati  Gas  &  Electric-Beckjord), 
Clinton  County.  Columbiana  County, 
Coshocton  County.  Crawford  County. 
Darke  County.  Defiance  County. 
Delaware  County,  Erie  County.  Fairfield 
County,  Fayette  County.  Fulton  County. 
Gallia  County.  Geauga  County.  Greene 
County,  Guernsey  County,  Hamilton 
County,  Hancock  County.  Hardin 
County.  Harrison  County.  Heruy 
County,  Highland  County.  Hocking 
County.  Holmes  County.  Huron  County. 
Jackson  County,  Jefferson  County.  Knox 
County.  Lake  County  (except  Painesville 
Municipal  Plant  boiler  number  5). 
Lawrence  County  (except  Allied 
Chemical-South  Point).  Licking  County. 
Logan  County.  Lorain  County.  Lucas 
County  (except  Gulf  Oil  Company. 
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Coulton  Chemical  Company,  Phillips 
Chemical  Company  and  Sun  Oil 
Company),  Madison  County.  Marion 
County.  Medina  County,  Meigs  County, 
Mercer  County,  Miami  County,  Monroe 
County.  Morgan  County,  Montgomery 
County  (except  Bergstrom  Paper,  Miami 
Paper),  Morrow  County.  Muskingum 
County.  Noble  County,  Ottawa  County, 
Paulding  County,  Perry  Counly. 
Pickaway  County,  Pike  County  (except 
Portsmouth  Gaseous  Diffusion  Plant), 
Portage  County,  Preble  County,  Putnam 
County,  Richland  County,  Ross  County 
(except  Mead  Corporation),  Sandusky 
County  (except  Martin  Marietta 
Chemicals),  Scioto  County,  Seneca 
County,  Shelby  County,  Trumbull 
County.  Tuscarawas  County,  Union 
County.  Van  Wert  County,  Vinton 
County,  Warren  County,  Washington 
County  (except  Shell  Chemical).  Wayne 
County.  Williams  County.  Wood  County 
(except  Libbey-Owens-Ford  Plants  Nos 


4  and  8  and  No.  6),  and  Wyandot 
County. 

***** 

(8)  No  Action-EPA  is  neither 
approving  nor  disapproving  the 
emission  limitations  for  the  following 
counties/sources  pending  further 
review:  Adams  County  (Dayton  Power  & 
Light-Stuart),  Allen  County  (Cairo 
Chemical).  Butler  County,  Clermont 
County  (Cincinnati  Gas  &  Electric- 
Beckiord),  Cuyahoga  County.  Franklin 
County.  Lake  County  (Painesville 
Municipal  Plant  boiler  number  5), 
Lawrence  County  (Allied  Chemical- 
South  Point),  Lucas  County  (Gulf  Oil 
Company,  Coulton  Chemical  Company, 
Phillips  Chemical  Company  and  Sun 
Oil  Company),  Mahoning  County, 
Montgomery  County  (Bergstrom  Paper 
and  Miami  Paper),  Pike  County 
(Portsmouth  Gaseous  Diffusion  Plant), 
Stark  County,  Washington  County  (Shell 
Chemical  Company),  and  Wood  County 

Ohio— SO: 


(Libbey-Owens-Ford  Plants  Nos.  4  and  8 
and  No.  6). 

***** 

(14)  On  March  20.  2000.  the  Ohio 
Environmental  Protection  Agency 
submitted  maintenance  plans  for 
Coshocton.  Gallia  and  Lorain  Counties. 


PART  81— [AMENDED] 

1.  The  authority  citation  for  part  81 
continues  to  read  as  follows: 

Authority:  42  L'.S.C.  7401  et  seq. 

Subpart  C — Section  107  Attainment 
Status  Designations 

2.  The  table  in  §81.336  entitled 
"Ohio — SO;"  is  amended  to  read  as 
follows: 

$81,336     Ohio. 


Designated  area 


Attiens  County         

Clermont  County      

Columbiana  County  

Costiocton  County    

Cuyahoga  County 

The  Cities  ot  Bay  Village,  Wesllake.  North  Olmsted.  Olmsted  Falls, 
Rock  River.  Fairview  Park,  Berea,  Middleburg  Heights,  Strongsville, 
North  Royatton,  Broadview  Heights,  Brecksville  and  the  Townships  of 
Olmsted  and  Riveredge 

The  remainder  of  Cuyahoga  County  

Gallia  County  

Greene  County        

Hamilton  County      

Jefferson  County 

The  Cities  of  Steubenville  and  Mingo  Junction.  Townships  of  Steotjer- 

ville.  Island  Creek,  Cross  Creek,  Knox  and  Wells     

The  remainder  of  Jefferson  County 
Lake  County 

The  Cities  of  Eastlake,  Timt>er1ake,  Lakeline,  Willoughby  (north  of  US, 
20)  and  Mentor  (north  of  U  S  20,  west  of  S  R   306) 

The  remainder  of  Lake  County 

Lorain  County  

Lucas  County 

The  area  east  of  Route  23  and  west  of  the  eastern  boundary  of  Or- 
egon Township  

The  remainder  of  Lucas  County  _ 

Mahoning  County     

Montgomery  County   

Morgan  County 

Center  Township  

The  remainder  of  Morgan  County  

Summit  County 

Area  bounded  by  the  fo)k)wing  lines — north — Interstate  76,  east — Route 

93,  soutti — Vanderhoof  Road,  west — Summit  County  line  

Area  bounded  by  the  following  lines —  north — Bath  Road  (48  east  to 
Route  8,  Route  8  north  to  Barlow  Road,  Barlow  Road  east  to  county 
line,  east— Summit/Portage  county  line,  soutti — Interstate  76  to 
Route  93,  Route  93  south  to  Route  619,  Route  619  east  to  county 

line,  west — Summit/Medina  county  line  

Entire  area  northwest  of  the  following  line    Route  80  east  to  Route  91. 

Route  91  north  to  the  county  line  

The  remainder  of  Summit  County  

Trumbull  County  


Does  not  meet 

pnmary 

standards 


Does  not  meet 
secondary 
standards 


Cannot  be 
classified 


Better  than 

national 

standards 


(') 


(') 


(') 


X 
X 
X 
X 


X 
X 
X 


X 
X 


X 
X 
X 


X 
X 
X 

X 
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V) 


ax 
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3X 
3X 


Ohio— SO2— Continued 


Does  not  meet 

pnmary 

standards 


Does  not  meet 
secondary 
standards 


Cannot  be 
classified 


Better  than 

national 

standards 


Washington  County: 

Waterlord  Township  

The  remainder  of  Washington  County 
All  other  counties  in  the  State  of  Ohio  


X 
X 
X 


'  This  area  remains  undesignated  at  this  time  as  a  result  of  a  court  remand  in  PPG  Industries,  Inc.  v  Costle.  630  F,2d  462  (6th  Cir  1980) 

'This  area  was  affected  by  the  Sixth  Circuit  Court  remand  but  has  since  been  designated, 

"This  area  was  not  affected  by  the  court  remand  in  PPG  Industries.  Inc.  v,  Costle  630  F.2d  462  (6th  Cir.  1980). 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  ttte  Secretary 

Office  of  inspector  General 

42  CFR  Parts  1001, 1003, 1005  and 
1006 

RIN  0991-AA90 

Healtti  Care  Programs:  Fraud  and 
Abuse;  Revised  OIG  Civil  Money 
Penalties  Resulting  From  Public  Law 
104-191 

AGENCY:  Office  of  Inspector  General 

(OIG).  HHS. 

ACTION:  Final  rule;  correction 

amendments. 

SUMMARY:  This  document  contains 
several  corrections  to  the  final 
regulations  which  were  published  in  the 
Federal  Register  on  Wednesday,  April 
26,  2000  (65  FR  24400).  These 
regulations  revised  the  OIG's  civil 
money  penalty  (CMP)  authorities  in 
conjimction  with  new  or  revised 
provisions  set  forth  in  the  Health 
Insurance  Portability  and 
Accountability  Act  of  1996,  and 
codified  a  niunber  of  technical 
corrections  to  the  regulations  governing 
the  OIG's  sanction  authorities. 
Inadvertent  errors  appeared  in  the  text 
of  the  regulations  concerning  the 
knowledge  standard  in  §  1003.102  (a)(6). 
and  in  §  1005.7  with  respect  to 
discovery.  In  addition,  an  incorrect 
cross-reference  was  cited  in  the 
definition  for  the  term  "preventive 
care,"  as  set  forth  in  part  1003.  As  a 
result,  we  are  making  corrections  to  42 
CFR  1003.101. 10G3.102(a)  and  1005.7 
to  assure  the  technical  correctness  of 
these  regulations. 
EFFECTIVE  DATE:  June  5,  2000. 


FOR  FURTHER  INFORMATION  CONTACT:  Joel 
Schaer,  (202)  619-0089,  OIG 
Regulations  Officer. 

SUPPLEMENTARY  INFORMATION:  The  HHS 
Office  of  Inspector  General  (OIG)  issued 
final  regulations  on  April  26.  2000  (65 
FR  24400)  that  revised  the  OIG's  CMP 
authorities,  in  conjunction  with  new 
and  revised  provisions  set  forth  in  the 
Health  Insurance  Portability  and 
Accountability  Act  of  1996.  Public  Law 
104-191.  Among  other  provisions,  this 
final  rulemaking  codified  new  CMPs  for 
excluded  individuals  retaining 
ownership  or  control  interest  in  an 
entity;  upcoding  and  claims  for 
medically  unnecessary  services;  offering 
inducements  to  beneficiaries;  and  false 
certification  of  eligibility  for  home 
health  services.  The  rule  also  codified  a 
number  of  technical  corrections  to  the 
regulations  governing  OIG's  sanction 
authorities.  In  that  final  rule,  several 
inadvertent  errors  appeared  in  the 
regulations  text  and  are  now  being 
corrected. 

CMP  Knowledge  Standard — 
§  1003.102(a)(6) 

In  the  preamble  discussion  regarding 
revisions  to  §  1003.102(a)(6),  addressing 
the  submission  of  claims  for  services 
that  are  medically  unnecessary,  we 
indicated  that  this  paragraph  was  being 
amended  to  include  the  "knows  or 
should  know"  standard  found  in  the 
statute  and  in  the  revision  to 
§  1003.102(a)(1)  to  ensiue  that  it  is  not 
the  OIG's  intent  to  subject  providers  to 
penalties  for  legitimate  disagreements 
over  the  medical  necessity  of  items  and 
services  or  for  honest  mistakes  or  errors 
(65  FR  24403).  As  indicated  in  that 
discussion,  while  the  knowledge 
standard  in  the  statute  requires  that 
providers  assume  responsibility  for 
appropriate  billing  of  their  services,  the 
OIG  intends  to  impose  CMPs  only  after 
establishing  that  a  provider  knew  that  a 
billed  item  or  service  was  not  medically 
necessary,  or  that  he  or  she  deliberately 
ignored  or  recklessly  disregarded  such 
information.  Accordingly,  we  indicated 
that  we  were  revising  §  1003.102(a)(6) 


by  adding  the  words  "knows  or  should 
know"  to  have  the  paragraph  read  as: 
"An  item  or  service  that  a  person  knows 
or  should  know  is  medically 
unnecessary,  and  which  is  part  of  a 
pattern  of  such  claims."  (emphasis 
added).  This  language  was  inadvertently 
omitted  from  the  revised  regulations 
text.  In  order  to  be  consistent  with  the 
preamble  discussion,  we  are  correcting 
the  omission  that  occiured  in 
§  1003.102(a)(6), 

Discovery — §  1005.7 

In  summarizing  the  provisions  of  the 
final  rule,  we  indicated  that  we  were 
amending  §  1005.7  to  provide  for 
motions  to  compel  discovery'  once  a 
request  for  production  of  dociunents  has 
been  received.  The  preamble  stated  that 
any  objections  to  a  request  for  the 
production  of  documents  will  have  to  be 
filed  with  the  opposing  party  within  15 
days  of  receiving  the  discovery  request, 
and  that  the  party  seeking  the 
production  of  documents  may  then  file 
a  motion  to  compel  discover.'  within  1 5 
days,  unless  a  lengthier  time  fi-ame  is  set 
bv  the  administrative  law  judge  (ALJ) 
(65  FR  24412-13).  This  discretion 
afforded  to  the  ALJ  to  grant  an  extension 
was  inadvertently  omitted  from  the 
regulations  text  in  §  1005.7(e).  We  are 
correcting  this  omission  by 
redesignating  existing  paragraph  (e)(3) 
in  this  section  to  read  as  (e)(4)  and  by 
adding  a  new  paragraph  (e)(3)  to  address 
the  ALJ's  discretion  in  extending  the 
appropriate  time  frames 

Preventive  Care— §  1003.101 

In  the  definition  for  "preventive  care" 
appearing  in  §  1003.101.  the  definition 
incorrectly  cites  §  1003.1 02(b)(l  3)  as  the 
applicable  cross-reference.  We  are 
amending  this  definition  to  cite  the 
correct  cross-reference,  which  is  to  the 
term  "remuneration"  that  is  set  forth  in 
this  same  section. 

Amendatory  Language  to  §  1003.103(a) 
Introductory  Text  and 
§  1003.105(a)(l)(i) 

We  are  amending  the  language  in  the 
introductory  text  for  §  1003.103(a)  and 


35584 


Federal  Register/ Vol.  65,  No.  108 /Monday.  June  5,  2000 /Rules  and  Regulations 


Federal  Register/ Vol.  65,  No.  108 /Monday,  June  5,  2000 /Rules  and  Regulations 


35585 


in  paragraph  {a)(l)(i)  for  «i  1003.105  to 
make  the  references  consistent  with  the 
those  provisions  added  in  earher  final 
rulemaking  published  on  April  7,  2000 
(65  FR  18434).  which  addressed  OIG 
CMP  authority  for  unbundling  hospital 
outpatient  services. 

List  of  Subjects 

42  CFR  Part  1001 

Administrative  practice  and 
procedure,  Fraud.  Health  facilities. 
Health  professions,  Medicaid.  Medicare. 

42  CFR  Part  1003 

Administrative  practice  and 
procedure.  Fraud,  Grant  programs — 
health.  Health  facilities.  Health 
professions.  Maternal  and  child  health, 
Medicaid,  Medicare,  Penalties. 

42  CFR  Part  1005 

Administrative  practice  and 
procedure.  Fraud,  Penalties. 

42  CFR  Part  1006 

Administrative  practice  and 
procedure.  Fraud,  Investigations, 
Penalties. 

Accordingly,  42  CFR  parts  1003  and 
1005  are  corrected  by  making  the 
following  correcting  amendments; 

PART  1003— CIVIL  MONEY 
PENALTIES,  ASSESSMENTS  AND 
EXCLUSIONS 

1.  The  authority  citation  for  part  1003 
continues  to  read  as  follows: 

.\uthoritY;  42  V  S.C    \M)1.  l,tJ(>-7,  1  !2l).i- 
:.).   1  l2l)H-7f,l  t2()t)-10.   1  i'l.'iiidl.  M'r)ii(k.| 
1  l'),=i(  (Jg),  MM.-idildiHll,  l.iM.Smm.  1  i'lSnnl^;), 
1  I'tisslil).  IMfihdn),  11  l,U(i  )  rfiid 
I  11  i:'lhl(2) 

2  Section  1003.101  is  amended  by 
republishing  the  intr()duc:torv  text,  and 
bv  revising  the  introductorv  paragraph 
for  the  definition  of  the  term  Preventive 
care  to  read  as  follows; 

§1003.101     Dcflnttlons. 

For  purposes  of  this  part; 

***** 

Pivventive  cure,  for  purposes  of  the 
definition  of  the  term  Remuneration  as 
set  forth  in  this  se<;tion  and  the 
preventive  care  exception  to  section 
231(h)  of  HIPAA.  means  anv  service 
that— 

***** 

3  Section  1003.102  is  amended  by 
republishing  the  introductory  text  of 
paragraph  (a)  and  by  revising  paragraph 
(a)(6)  to  read  as  follows: 

§  1 003. 1 02    Basis  for  civil  money  panatties 
and  asaassmants. 


determines  in  accordance  with  this  part 
has  knowingly  presented,  or  caused  to 
be  presented,  a  claim  which  is  for — 
•         •         •         *         * 

(6)  An  item  or  service  that  a  person 
knows  or  should  know  is  medically 
unnecessary,  and  which  is  part  of  a 
pattern  of  such  claims. 

***** 

4.  Section  1003.103  is  amended  by 
revising  the  introductory  text  of 
paragraph  (a)  to  read  as  follows: 

§  1 003. 1 03    Amount  of  penalty. 

(a)  Except  as  provided  in  paragraphs 
(b)  through  (k)  of  this  section,  the  OIG 
may  impose  a  penalty  of  not  more 
than — 


5.  Section  1003  105  is  amended  by 
revising  paragraph  (a)(l)(i)  to  read  as 
follows; 

§  1003.105    Exclusion  from  participation  In 
Madicars,  Medicaid  and  all  Federal  healtti 
cara  programs. 

(^(D*   *   * 

(i)  Is  subject  to  a  penalty  or 
assessment  under  §  1003.102(a),  (b)(1), 
(h)(4),  (b)(12),(b)(13)  or  (h)(15);  or 


PART  1005— APPEALS  OF 
EXCLUSIONS,  CIVIL  MONEY 
PENALTIES  AND  ASSESSMENTS 

1.  The  authority  citation  for  part  1005 
continues  to  read  as  follows: 


.Authority:  42 
1  (2(lfi-7    1  12()a- 


■  SC  40.5(a).  405(1)).  1  H)2 
•d  .iiui  i:i2()(-.i. 


2.  Section  1005  7  is  amended  by 
redesignating  existing  paragraph  (e)(3) 
as  (e)(4)  and  by  adding  a  new  paragraph 
((•)(3)  tt)  read  as  follows: 

§1005.7     Discovery. 

***** 

(e)  *    •    • 

(3)  The  AL|  may  extend  any  of  the 
time  frames  set  forth  in  paragraph  (e)(1) 
of  this  section. 

Unttni    Mdv  2f),  2000. 
Michael  Carelton, 

Deputy  Dircrtor  for  [niormatlon  flesoun  e 

Manaifempnt 

|KR  Doc  0O-139«4  Filfd  fi-2-00:  H:45  am] 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  65 

[Docket  No.  FEMA-7320] 

Changes  In  Flood  Elevation 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Interim  rule. 


(a)  The  OIG  may  impose  a  penalty  and 
assessment  against  any  person  whom  it 


summary:  This  interim  rule  lists 
communities  where  modification  of  the 
base  (1 -percent-annual -chance)  flood 
elevations  is  appropriate  because  of  new 
scientific  or  technical  data.  New  flood 
insurance  premium  rates  will  be 
calculated  from  the  modified  base  flood 
elevations  for  new  buildings  and  their 
contents. 

DATES:  These  modified  base  flood 
elevations  are  currently  in  effect  on  the 
dates  listed  in  the  table  and  revise  the 
Flood  Insurance  Rate  Map(s)  in  effect 
prior  to  this  determination  for  each 
listed  community. 

From  the  date  of  the  second 
publication  of  these  changes  in  a 
newspaper  of  local  circulation,  any 
person  has  ninety  (90)  days  in  which  to 
request  through  the  community  that  the 
Associate  Director  for  Mitigation 
reconsider  the  changes.  The  modified 
elevations  may  be  changed  during  the 
90-day  period. 

ADDRESSES:  The  modified  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  table  below. 
FOR  FURTHER  INFORMATION  CONTACT: 
Matthew  B.  Miller,  P.E.,  Chief,  Hazards 
Study  Branch,  Mitigation  Directorate, 
500  C  Street  SW.,  Washington,  DC 
20472,  (202)  646-3461.  or  (e-mail) 
matt.miller@fema.gov. 

SUPPLEMENTARY  INFORMATION:  The 

modified  base  flood  elevations  are  not 
listed  for  each  community  in  this 
interim  rule.  However,  the  address  of 
the  Chief  Executive  Officer  of  the 
community  where  the  modified  base 
flood  elevation  determinations  are 
available  for  inspection  is  provided. 

Any  request  for  reconsideration  must 
be  based  upon  knowledge  of  changed 
conditions,  or  upon  new  scientific  or 
technical  data. 

The  modifications  are  made  pursuant 
to  Section  201  of  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4105, 
and  are  in  accordemce  with  the  National 
Flood  Insurance  Act  of  1968,  42  U.S.C. 
4001  et  seq..  and  with  44  CFR  Part  65. 


For  rating  purposes,  the  currently 
effective  community  number  is  shown 
and  must  be  used  for  all  new  policies 
and  renewals. 

The  modified  base  flood  elevations 
are  the  basis  for  the  floodplain 
management  measures  that  the 
community  is  required  to  either  adopt 
or  to  show  evidence  of  being  already  in 
effect  in  order  to  qualify  or  to  remain 
qualified  for  participation  in  the 
National  Flood  Insurance  Program 
(NFIP). 

These  modified  elevations,  together 
with  the  floodplain  management  criteria 
required  by  44  CFR  60.3,  are  the 
minimum  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  State,  or  regional  entities. 

The  changes  in  base  flood  elevations 
are  in  accordance  with  44  CFR  65.4. 


National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  Part 
10,  Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Associate  Director  for  Mitigation 
certifies  that  this  rule  is  exempt  from 
the  requirements  of  the  Regulatory 
Flexibility  Act  because  modified  base 
flood  elevations  are  required  by  the 
Flood  Disaster  Protection  Act  of  1973, 
42  U.S.C.  4105,  and  are  required  to 
maintain  community  eligibility  in  the 
NFIP.  No  regulatory  flexibility  analysis 
has  been  prepared. 

Regulatory  Classification 

This  interim  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
Section  3{fl  of  Executive  Order  12866  of 
September  30,  1993,  Regulatory 
Planning  and  Review,  58  FR  51735. 

Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federalism  implications  under 


Executive  Order  12612.  Federalism, 
dated  October  26.  1987. 

Executive  Order  12778.  Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  Section  2(b)(2)  of  Executive 
Order  12778. 

List  of  Subjects  in  44  CFR  Part  65 

Flood  insurance.  Floodplains. 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  44  CFR  Part  65  is 
amended  to  read  as  follows: 

PART  65— [AMENDED] 

1 .  The  authority  citation  for  Part  65 
continues  to  read  as  follows: 

Authority':  42  U.S.C.  4001  et  seq.: 
Reorganization  Plan  No,  3  of  1978.  3  CFR. 
1978  Comp..  p.  329;  E.O.  12127.  44  FR  19367. 
3  CFR.  1979  Comp..  p.  376. 

§65.4    [Amended] 

2.  The  tables  published  under  the 
authority  of  §  65.4  are  amended  as 
follows; 


State  and  county 


Dates  and  name  of 
Locaticn  newspaper  wtiere  notice 

was  published 


Chief  executive  officer  of  community 


Effective  date  of 
modification 


Community 
No 


Anzona:  Pima  Unincorporated 

Areas. 


Califomla:  Orange     City  of  Anaheim 


Colorado: 
Arapahoe 


Lanmer 


El  Paso 


Jefferson 


Lanmer 


Hawaii:  Hawaii 


Missouri: 


Unincorporated 
Areas. 


City  of  Fort  Col- 
lins. 


City  of  Colorado 
Springs 


Unincorporated 
Areas. 


Unincorporated 
Areas. 


Hawaii 


January  20,  2000,  Janu- 
ary 27,  2000,  7776  An- 
zona Daily  Star 


January  6,  2000.  Janu- 
ary 13.  2000,  Anatieim 
Bulletin. 

February  3,  2000,  Feb- 
ruary 10.  2000,  The 
Villager. 


January  26,  2000,  Feb- 
ruary 2,  2000,  The 
Coloradoan. 

January  4,  2000.  Janu- 
ary 11,  2000,  Gazette 
Telegraph 


January  19,  2000,  Janu- 
ary 26,  2000,  Col- 
umbirw  Community 
Charter 

January  26,  2000,  Feb- 
njary  2,  2000,  77?© 
Coloradoan. 


February  2,  2000,  Feb- 
mary  9,  2000,  West 
Hawaii  Today. 


The  Honorable  Sharon  Bronson, 
Chairperson.  Pima  County  Board 
of  Supervisors,  130  West  Con- 
gress, 11th  Floor.  Tucson,  Ari- 
zona 85701 

The  Honorable  Tom  Daly,  Mayor, 
City  of  Anaheim.  P  O  Box  3222. 
Anaheim.  Califomia  92803 

The  Honorable  Steve  Ward,  Chair- 
man. Arapahoe  County  Board  of 
Commissioners.  5334  South 
Prince  Street.  Littleton,  Colorado 
80166-0060. 

The  Honorable  Ray  Martinez. 
Mayor,  City  of  Fort  Collins,  P.O. 
Box  580,  Fort  Collins,  Colorado 
80522-0580. 

The  Honorable  Mary  Lou 
Makepeace,  Mayor,  City  of  Colo- 
rado Springs,  P.O.  Box  1575, 
Colorado  Springs.  Colorado 
80901-1575. 

The  Honorable  Michelle  Lawrence, 
Chairperson,  Jefferson  County 
Board  of  Commissioners,  100 
Jefferson  County  Partcway,  Suite 
5550,  Golden,  Colorado  80419 

The  Honorable  Cheryl  Olson,  Chair- 
person, Larimer  County  Board  of 
Commissioners,  P.O.  Box  1190, 
Fort  Collins,  Colorado  80522- 
1190. 

The  Honorable  Stephen  K. 
Yamashiro,  Mayor,  Hawaii  Coun- 
ty, 25  Aupuni  Street,  Room  202, 
Hilo,  Hawaii  96720-4252. 


November  2,  1999 


December  22.  1999 


January  6.  2000 


Decemtier  22,  1999 


December  14,  1999 


December  22,  1999 


December  22,  1999 


January  6.  2000 


060344 


060213 


080011 


080102 


080060 


080087 


080101 


155166 


35586 
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State  and  county 


Butler 


Si   Louis 


Butler 


Pemiscot 


St   Louis 


New  Mexico 
Sandoval 


Sandoval 


Sandoval 


Texas 
Dallas 


Dallas 


Dallas 


Tarrant 


Tarrant 


Harris 


Harris 


Bexar 


Midland 


Bexar 


Location 


Unincorporated 
Areas 


City  ol  Chester 
field 


City  ol  Poplar 
Bluff 


City  of  Steele 


City  of  Wildwood 


Town  of  Bernalillo 


Cily  ol  Rio  Ran 
cho 


Unincorporated 
Areas 


City  ot  Dallas 

City  of  Dallas 
City  of  Dallas 
City  of  Euless 
City  of  Fori  Worth 


Unincorporated 
Areas 


Unincorporated 
Areas 


Town  of  Holly- 
wood Park 


City  of  Midland 


City  of  San  Anto- 
nio. 


Dates  and  name  of 

newspaper  where  notice 

was  published 


January  24   2000   Janu- 
ary 31    2000   Daily 
American  Republic 

January  11  2000  Janu- 
ary 18  2000  St  Louis 
Countian 


January  24   2000,  Janu 
ary  31    2000   Daily 
American  Republic 

February  3   2000   Feb- 
ruary 10  2000    The 
Steele  Enterprise 

January  1 1    2000.  Janu- 
ary 18   2000   St  Louis 
Countian 


January  24   2000.  Janu 
ary  31.  2000   Albu 
Querque  Journal 

January  24   2000  Janu 
ary  31    2000, 
Albquerque  Journal 

January  24   2000  Janu- 
ary 31    2000  Albu- 
querque Journal 

December  28    1999 
January  4   2000   Dal- 
las Morning  News 

January  5  2000  Janu- 
ary 12  2000  Dallas 
Morning  News 

January  17   2000  Janu- 
ary 24  2000   Dallas 
Morning  News 

January  24    2000   Janu- 
ary 31    2000   ForT 
Worth  Star-Telegram 

January  24   2000  Janu- 
ary 31    2000,  Fort 
Worth  Star-Telegram 

Decemt>er  28    1999 
January  4   2000 
Houston  Chronicle 

December  28    1999 
January  4   2000 
Houston  Chronicle 

January  5    2000   Janu 
ary  12  2000   San  An- 
tonio Express-News 

January  4   2000  Janu- 
ary 1 1    2000.  Midland 
Reporter  Telegram 

February  4   2000   Feb- 
ruary 11.  2000   San 
Antonio  Express-News 


Chief  executive  officer  ot  community 


Effective  date  ot 
modification 


Community 
No 


The  Honorable  Joe  Humphrey 
Commissioner  Butler  County 
Butler  County  Courthouse  Room 
203,  Poplar  Bluff   Missoun  63901 

The  Honorable  Nancy  Greenwood 
Mayor  City  of  Chesterfield 
16052  Swingley  Ridge  Road. 
Suite  100  Chesterfield,  Missoun 
63017 

The  Honorable  Reid  Forrester 
Mayor  City  ot  Poplar  Bluff,  City 
Hall,  101  Oak  Street  Poplar  Bluff, 
Missoun  63901 

The  Honorable  Keith  Samtord, 
Mayor  City  of  Steele,  115  South 
Walnut  Street  Steele.  Missoun 
63877 

The  Honorable  R  W  Marcantano, 
Mayor  City  of  Wildwood.  16962 
Manchester  Road.  Wildwood, 
Missoun  63040 

The  Honorable  Charles  Aguilar 
Mayor  Town  of  Bernalillo.  P  O 
Box  638  Bernalillo  New  Mexico 
87004 

The  Honorable  John  Jennings 
Mayor  City  of  Rio  Rancho.  P  0 
Box  15550  Rio  Rancho,  New 
Mexico  87174 

Ms  Debbie  Hays  County,  Man- 
ager Sandoval  County  P  O  Box 
40   Bernalillo.  New  Mexico  870O4 


January  27   2000 


Apnl  17   2000 


December  27    1999 


December  20   1999 


Apnl  17   2000 


December  14.  1999 


December  14   1999 


December  14,  1999 


The    Honorable    Ron    Kirk.    Mayor,     December  2   1999 

City    ot    Dallas     City    Hall,    1500 

Manila     Street      Dallas      Texas 

75201 
The    Honorable    Ron    Kirk.    Mayor      December  15   1999 

City    of    Dallas     City    Hall     1500 

Manila  Dallas  Texas  75201 
The    Honorable    Ron    Kirk     Mayor.     December  20.  1999 

City    of    Dallas     City    Hall.    1500 

Manila  Dallas  Texas  75201 
The    Honorable    Mary    Lib    Saleh      December  22   1999 

Mayor   City  ot  Euless.  201  North 

Ector  Dnve,  Euless  Texas  76039 
The      Honorable      Kenneth      Barr      December  22    1999 

Mayor    City  ot  Fort  Worth    1000 

Throckmorton  Street.  Fort  Worth, 

Texas  76102 
The  Honorable  Robert  Eckels.  Har-     December  15.  1999 

ns  County  Judge    Hams  County, 

1001    Preston   Street    Suite   911 

Houston  Texas  77002 
The     Honorabale     Robert     Eckels.     Apnl  3.  2000  

Harris  County  Judge.  1001   Pres- 
ton  Street    Suite   91 1     Houston. 

Texas  77002 
The  Honorable  Gary  Mercer,  Mayor,     Apnl  11,  2000  

Town    of    Hollywood    Park,    Two 

Mecca    Dnve     Hollywood    Park. 

Texas  78232 
The      Honorable      Robert      Bums.     December  7,  1999  .. 

Mayor,  City  of  Midland.  P  O   Box 

1152,     Midland,     Texas    79702- 

1152 
The    Honorable   Howard   W     Peak,     May  11,  2000  

Mayor,  City  of  San  Antonio,  P  O 

Box  839966,  San  Antonio,  Texas  ' 

78282-3966  I 


290044 


290896 


290047 


290279 


290922 


350056 


350146 


350055 


480171 


480171 


480171 


480593 


480596 


480287 


480287 


480040 


480477 


480045 


State  and  county 


Dates  and  name  of 
Location  newspaper  where  notice 

was  published 


Chief  executive  officer  of  community 


Effective  date  ot 
modification 


Community 
No 


Bexar  City  of  San  Anto-      January  5,  2000.  Janu-         The   Honorable   Howard   W     Peak.     April  11,  2000 


mo. 


Bexar 


City  ot  Shavano 
Park. 


ary  12,  2000.  San  An- 
tonio Express-News. 

January  5,  2000,  Janu- 
ary 12,  2000,  San  An- 
tonio Express-news. 


Mayor,  Cify  ot  San  Antonio,  P  O. 
Box  839966,  San  Antonio,  Texas 
78283-3966. 
The  Honorable  Tommy  Peylon. 
Mayor,  City  of  Shavano  Park,  99 
Saddletree  Road,  San  Antonio, 
Texas  78231 


Apnl  1 1    2000 


480045 


480047 


(Catalog  of  Federal  Domestic  Assi.stance  No, 
8.1.100,  ■'Klood  Insurance") 

Dated:  Mav  17,  2000. 
Michael ).  Armstrong, 

Assocfate  Director  for  Mitigation. 

|FR  Doi .  00-13999  Filed  6-2-00:  8:45  am] 

BILLING  CODE  671»-04-p 

FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  67 

Final  Flood  Elevation  Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Final  rule. 


SUMMARY:  Base  (1 -percent-annual- 
chance)  flood  elevations  and  modified 
base  flood  elevations  are  made  final  for 
the  communities  listed  below.  The  base 
flood  elevations  and  modified  base 
flood  elevations  are  the  basis  for  the 
floodplain  management  measures  that 
each  community  is  required  either  to 
adopt  or  to  show  evidence  of  being 
already  in  effect  in  order  to  qualify  or 
remain  qualified  for  participation  in  the 
National  Flood  Insurance  Program 
(NFIP). 

EFFECTIVE  DATE:  The  date  of  issuance  of 
the  Flood  Insurance  Rate  Map  (FIRM) 
showing  base  flood  elevations  and 
modified  base  flood  elevations  for  each 
community.  This  date  may  be  obtained 
by  contacting  the  office  where  the  FIRM 
is  available  for  inspection  as  indicated 
in  the  table  below. 
ADDRESSES:  The  final  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  table  below. 
FOR  FURTHER  INFORMATION  CONTACT: 
Matthew  B.  Miller,  P.E.,  Chief,  Hazards 
Study  Branch,  Mitigation  Directorate, 
500  C  Street  SW.,  Washington,  DC 
20472,  (202)  646-3461,  or  (e-mail) 
matt.miller@fema.gov. 

SUPPLEMENTARY  INFORMATION:  The 

Federal  Emergency  Management  Agency 


makes  final  determinations  listed  below 
of  base  flood  elevations  and  modified 
base  flood  elevations  for  each 
community  listed.  The  proposed  base 
flood  elevations  and  proposed  modified 
base  flood  elevations  were  published  in 
newspapers  of  local  circulation  and  an 
opportunity  for  the  community  or 
individuals  to  appeal  the  proposed 
determinations  to  or  through  the 
community  was  provided  for  a  period  of 
ninety  (90)  days.  The  proposed  base 
flood  elevations  and  proposed  modified 
base  flood  elevations  were  also 
published  in  the  Federal  Register. 

This  final  rule  is  issued  in  accordance 
with  Section  110  of  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4104. 
and  44  CFR  Part  67. 

FEMA  has  developed  criteria  for 
floodplain  management  in  floodprone 
areas  in  accordance  with  44  CFR  Part 
60. 

Interested  lessees  and  owners  of  real 
property  are  encouraged  to  review  the 
proof  Flood  Insurance  Study  and  FIRM 
available  at  the  address  cited  below  for 
each  community. 

The  base  flood  elevations  and 
modified  base  flood  elevations  are  made 
final  in  the  communities  listed  below. 
Elevations  at  selected  locations  in  each 
community  are  shown. 

National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  Part 
10,  Environmental  Consideration,  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Associate  Director  for  Mitigation 
certifies  that  this  rule  is  exempt  fi-om 
the  requirements  of  the  Regulatory 
Flexibility  Act  because  final  or  modified 
base  flood  elevations  are  required  by  the 
Flood  Disaster  Protection  Act  of  1973, 
42  U.S.C.  4104,  and  are  required  to 
establish  and  maintain  community 
eligibility  in  the  NFIP.  No  regulatory 
flexibility  analysis  has  been  prepared. 

Regulatory  Classification 

This  final  rule  is  not  a  significant 
regulatorv'  action  under  the  criteria  of 


Section  3(f)  of  Executive  Order  12866  of 
September  30,  1993.  Regulator}- 
Planning  and  Review,  58  FR  51735. 

Executive  Order  12612.  Federalism 

This  rule  involves  no  policies  that 
have  federalism  implications  under 
Executive  Order  12612.  Federalism, 
dated  October  26,  1987. 

Executive  Order  12778,  Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  Section  2fb)(2)  of  Executive 
Order  12778, 

List  of  Subjects  in  44  CFR  Part  67 

Administrative  practice  and 
procedure.  Flood  insurance.  Reporting 
and  recordkeeping  requirements. 

Accordingly,  44  CFR  Part  67  is 
amended  to  read  as  follows: 

PART  67— [AMENDED] 

1.  The  authority  citation  for  Part  67 
continues  to  read  as  follows: 

Authority:  42  T  S.C  4001  el  seq.: 
Reorganization  Plan  No   3  of  1978.  3  CFR, 
1978  Comp..  p.  ,329;  E.O.  12127.  44  FR  19367. 
3  CFR.  1979  Comp..  p.  37fi. 

§67.11    [Amended] 

2.  The  tables  published  under  the 
authority  of  §67.11  are  amended  as 
follows: 


#  Deptti  in 

feet  above 

Source  of  flooding  ana  location 

ground 
•  Elevation 

in  feet 

{NGVDi 

Arkansas 

Perry  County  and 

Incorporated  Areas  (FEMA 
Docket  No.  7302) 

Cypress  Creek: 

Approximately  4,200  feet 

downstream  of  Higfiway  9 

•294 

Approximately  2,000  feet  up- 

stream of  Johnson  Road 

*294 

i  Haydou  Branch: 

At  confluence  with  Cypress 

Creek  

•294 

Approximately  2.200  feet  up- 

1 

i         stream  of  Adelle  Road  

•357  . 
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♦  Depth  in 

teet  above 

Source  of  flooding  and  location 

ground 
•  Elevation 

in  teet 

(NGVD) 

Maps  are  available  for  In- 

tpaction  at  the  County 

Courthouse.  Main  Street  and 

Highway  60.  Perryville  Ar- 

kansas 

Maps  are  avallabia  for  in- 

•paction  at  Town  Hall.  104 

•South  Johnson  Street   Perry 

Arkansas 

Kansas 

coqMKatad  Areas)  (FEMA 

Oockat  No.  7302) 

Tonganoxie  Creek 

Approximately  4,500  feel 

downstream  ot  Washington 

Street 

•834 

Approximately  3.800  feet 

downstream  of  Washington 

; 

Street 

•835 

Approximately  1,700  feet  up- 

stream of  218th  Street 

•863 

Unnamed  Tributary  #3 

Approxinfately  1 ,925  feet 

from  Its  confluence  with 

Tonganoxie  Creek 

•863 

Approximately  4,450  feet  up 

stream  from  its  contluerx;e 

with  Tonganoxie  Creek 

•872 

Maps  are  availabia  for  in- 

spaction  at  the  Leavenworth 

County  Courthouse,  300 

Walnut,  Leavenworth  Kan- 

sas 

Tonganoxie    (city),    Leaven- 

worth      County       (FEMA 
Docket  No.  7302) 

Tonganoxie  Creek 

Approximately  4,500  feet 

downstream  of  Fourth 

Street 

•843 

Approximately  3,300  feet 

downstream  of  Fourth 

Street 

•843 

Approximately  100  feet  up- 

stream of  218th  Street   

•862 

Unnamed  Tnbutary  #3 

At  Its  confluence  with 

Tonganoxie  Creek  

■862 

Approximately  1  925  feet  up- 

stream of  its  confluence 

with  Tonganoxie  Creek     .  . 

•863 

Maps  are  available  for  In- 

spection at  City  Hall   321  S 

Delaware,  Tonganoxie   Kan 

sas 

Wyoming 

Green    river   (town),    Sweet- 

1      water       County       (FEMA 

Docket  No.  7302) 

;  Bitter  Creek 

Located  at  the  confluence  ot 

Bitter  Creek  with  Green 

River                                

•6  075 

Located  approximately  2,160 

feet  upstream  of  the  con 

fluence  of  Bitter  Creek  with 

Green  River 

•6086 

Green  River 

1 

#  Depth  in    1 

teet  atx)ve 

Source  ot  flooding  and  location 

ground 
■  Elevation    ' 

in  feet 

(NGVD)      1 

Approximately  3,200  feet 

downstream  of  tfie  Teton 

Boulevard  Bridge 

•6,068 

Located  approximately  6,800 

teet  upstream  of  the  Union 

1 

Pacific  Railroad  Bridge  

•6,090 

Maps  are  available  for  in- 

spection at  the  Community 

Development  Department.  50 

E  Second  North  Street, 

Green  River,  Wyoming 

1 

((Catalog  i)f  Fcderiil  IJomestu  .^ssistaiK  c  N( 
H:i  100,  •Flood  Insurance  ') 

IJalfd    Mav  17   2000. 
Michael  ].  ArmstronR, 

AssiH'intr  Dirfvtor  lor  \titiiiatii>n 

IFK  Doc    00-1  i4qH  Filed  fi-2-On;  8.4,5  ami 

BH.UNC  CODE  e71S-04-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  No.  00-1001;  MM  Docket  No.  99-214; 
RM-9546  and  RM-S699] 

Radio  Broadcasting  Services;  Camp 
Wood  and  Rocksprings,  TX 

AGENCY:  Federal  Communications 

Commi.ssion. 

action:  Final  rule. 


SUMMARY:  This  document  substitutes 
Channel  251C3  for  Channel  256A  at 
Camp  Wood,  Te.xas,  and  modifies  the 
(:onstruc;tion  permit  for  Station  KAYG  to 
specify  operation  on  C'hannel  251C3.  in 
n^sponse  to  a  petition  filed  by  La  Radio 
Cristiana  .Network.  Inc.  S«'  64  PR 
31.532.  )une  11.  1999.  The  coordinates 
for  (Channel  251C3  at  Camp  Wood  are 
29-42-53  and  100-00-56.  Mexican 
(oncuirence  has  been  received  for  the 
allotment  at  Camp  Wood.  In  response  to 
a  counterproposal  filed  by  Frank  Mccoy. 
we  will  allot  Channel  29,5C2  at 
Rocksprings,  Texas,  at  cr)ordinates  30- 
02-44  and  10-19-00.  There  is  a  site 
restriction  10.8  kilometers  west  of  the 
(.ommunit\  .  Mexican  con(:urrene:e  has 
been  recjuested  for  the  allotment  at 
Rocksprings  but  notification  has  not  vet 
bef'o  received  Therefore,  operation  with 
the  facilities  specified  for  Rocksprings 
ht!rein  is  subject  to  modification, 
suspension,  or  termination  without  right 
to  hearing,  if  found  by  the  C^ommission 
to  be  necessary  in  order  to  conform  to 
the  1992  I'SA-Mexico  FM  Broadcast 
Agreement  or  if  specifically  objected  to 
by  Mexico.  With  this  action,  this 
docketed  proceeding  is  terminated. 


DATES:  Effective  June  26,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 

Kathleen  Scheuerle.  Mass  Media 
Bureau.  (202)418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  99-214. 
adopted  April  19.  2000,  and  release  May 
12.  2000.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  Commission's 
Reference  Center,  445  12th  Street,  SW. 
Washington.  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy 
contractors.  International  Transcription 
Services.  Inc..  1231  20th  Street.  NW.. 
Washington.  DC.  20036,  (202)  857-3800, 
facsimile  (202)  857-3805. 

List  ofSubiects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  7^— {AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  T  S.C.  1.54.  .30,1.  3.14  and  336. 

§73.202    [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Texas,  is  amended  by 
removing  Campwood,  Channel  256A 
and  adding  Camp  Wood.  Channel  251C3 
and  by  adding  Rocksprings.  Channel 
295C2. 

Federal  CnmmLini(  ations  (iommlssion 
John  A.  Karousos. 

(-hirf.  Alloi otiori''  Firanch.  Ptilii  \ mul  Hules 
Division.  Mass  Mfdin  Hurrau 
|FR  Dim  ,  00-13702  Fded  h-I-iK).  H:4')  am] 
BILLING  CODE  6712-01-U 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  00-1112;  MM  Docket  No.  94-70;  RM- 
8474  and  RM-6706] 

Radio  Broadcasting  Services;  Moncics 
Comer,  Kiawah  Island,  and  SampK,  SC 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule;  petition  for 

reconsideration. 


SUMMARY:  This  Memorandum  Opinion 
and  Order  partially  grants  two  petitions 
for  reconsideration  of  a  Report  and 
Order.  61  FR  42228  (August  14,  1996). 
and  overturns  that  Report  and  Order. 


The  document  admits  new  evidence 
presented  by  Sampit  Broadcasters 
( 'SB")  and  L.M.  Communications  II  of 
South  Carolina,  Inc.  ("LMC")  that 
demonstrates  the  availability  of  a 
transmitter  site  for  LMC  and  that 
Sampit,  South  Carolina  is  a 
"community"  for  allotment  purposes. 
Since  both  rulemaking  proponents  were 
found  to  be  qualified  to  effectuate  their 
mutually  exclusive  proposals,  the 
proposals  were  compared  to  determine 
the  winner.  LMC's  proposal  to 
substitute  Channel  288C2  for  Channel 
287C3  at  Moncks  Comer,  South 
Carolina,  reallot  Channel  288C2  from 
Moncks  Corner  to  Kiawah  Island,  South 
Carolina,  and  modify  Station 
WNST(FM)'s  license  accordingly  was 
preferred  over  SB's  proposal  to  allot 
Channel  289A  to  Sampit,  South 
Carolina.  The  new  coordinates  for 
LMC's  transmitter  site  at  Kiawah  Island 
are:  32-38-57  NL  and  80-02-11  WL. 


DATES:  Effective  July  3,  2000. 

FOR  FURTHER  INFORMATION  CONTACT:  R 

Barthen  Gorman,  Mass  Media  Bureau, 
(202)418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Conunission's 
Memorandum  Opinion  and  Order,  MM 
Docket  No.  94-70,  adopted  May  10, 
2000,  and  released  May  19,  2000.  The 
full  text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC's  Reference  Information  Center  at 
Portals  II,  CY-A257,  445  12th  Street, 
SW,  Washington,  DC.  The  complete  text 
of  this  decision  may  also  be  purchased 
from  the  Commission's  copy 
contractors.  International  'Transcription 
Service,  Inc.,  (202)  857-3800,  located  at 
1231  20th  Street,  NW,,  Washington,  DC 
20036. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 


Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— {AMENDED] 

1 .  The  authority  citation  for  part  73 
continues  to  read  as  follows: 


Authority:  47 
336. 


U.S.C.  154.  303.  334.  and 


§73.202     [AMENDED] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  South  Carolina,  is 
amended  by  removing  Moncks  Comer. 
Channel  287C3  and  adding  Kiawah 
Island,  Channel  288C2. 

Federal  Communications  Commission 

lohn  A.  Karousos. 

Chief.  Allocations  Branch.  Policy  and  Rules 

Division.  Mass  Media  Bureau 

[FR  Doc  00-13701  Filed  6-2-00:  8:45  am] 

BILUNG  C006  6712-01-4; 
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Federal  Register 

Vol.   65,   No     108 

Monday.  June  5.  2000 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  ttie  proposed 
issuance  of  rules  and  regulations  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  pnor  to  the  adoption  of  the  final 
rules 


DEPARTMErfT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  928 

[Docket  No.  FVOO-928-1  PR] 

Papayas  Grown  in  Hawaii;  Reopening 
of  Comment  Period  on  Removal  of 
Suspension  Regarding  Grade, 
inspection,  and  Related  Reporting 
Requirements  and  Notice  of  Request 
for  Revision  of  a  Currently  Approved 
Information  Collection 

AGENCY:  Agricultural  Marketing  Service. 

USD  A 

ACTION:  Kunpiming  of  th«'  commnnt 

p»>ri()d 

summary:  Notice  is  hereby  given  that 
thtt  comment  period  on  the  proposed 
removal  of  the  suspension  of  grade, 
inspection,  and  related  reporting 
requirements  for  Hawaiian  papayas  is 
reopened. 

DATES:  C;ommenls  must  be  received  by 
lune  20,  2000 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  proposal.  Comments 
must  be  sent  to  the  Docket  C^lerk,  Fruit 
and  Vegetable  Programs,  AMS,  USDA. 
room  2525-S,  PC)  Box  96456. 
Washington.  DC  20090-6456;  Fax:  (202) 
720-5698;  or  E-mail: 
moab.d()cketclerk@usda.gov.  All 
comments  should  reference  the  d(K:ket 
number  and  the  date  and  page  number 
of  this  issue  of  the  Federal  Register  and 
will  be  made  available  for  public 
inspection  in  the  Office  of  the  Docket 
C^lerk  during  regular  business  hours. 
FOR  FURTHER  INFORMATION  CONTACT: 
George  Kelhart,  Technic:al  Advisor, 
Marketing  Order  Administration 
Branch.  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  room  2525-S.  PO  Box 
96456.  Washington,  DC  20090-6456; 
telephone:  (202)  720-2491.  Fax:  (202) 
720-5698 

Small  businesses  may  request 
information  on  compliance  with  this 
regulation  by  contacting  |ay  Guerber. 


Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  room  2525-S,  P.O.  Box 
96456,  Washington,  DC  20090-6456; 
telephone  (202)  720-2491,  Fax:  (202) 
720-5698,  or  E-mail 
Iay.Guerber@usda.gov. 

SUPPLEMENTARY  INFORMATION:  A 

proposed  rule  was  issued  on  February 
14,  2000,  and  published  in  the  Federal 
Register  (65  FR  8313;  Februar\'  18, 
2000).  The  proposed  rule  invited 
comments  on  removing  the  suspension 
of  grade,  inspe<:tion,  inspection  waiver 
procedure,  and  related  exempt  shipment 
reporting  requirements  under  the 
marketing  order  regulating  papayas 
grown  in  Hawaii.  The  proposal 
sp<K:ified  that  papayas  shipped  to  any 
destination  had  to  be  at  least  Hawaii  No. 
1,  except  that  the  weight  requirements 
specified  in  this  grade  shall  not  apply. 
These  requirements  were  the  same  as 
previously  applied  except  that  the  5 
percent  tolerance  for  immature  papayas 
was  proposed  to  be  removed.  The 
f:omment  period  ended  April  18,  2000. 

One  comment  signed  by  eight  persons 
was  received.  In  evaluating  that 
c:omment,  the  Department  further 
reviewed  the  Papaya  Administrative 
C;ommittee's  (Committee) 
recommendation  to  remove  the  5 
percent  tolerance  for  immature  fruit 
under  Hawaii  No.  1.  The  rationale 
provided  by  the  Committee  for 
removing  that  tolerance  was  to  improve 
the  quality  of  papayas  shipped  into  the 
fresh  market.  A  further  review  of  the 
requirements  under  Hawaii  No.  1, 
however,  revealed  that  the  removal  of 
that  tolerance  could  have  the  effect  of 
permitting  more  immature  fruit  in 
shipments  of  Hawaii  papayas  than  was 
permitted  before  the  requirements  were 
suspended  in  1994.  For  instance,  under 
the  inspection  shipping  point  plan  in 
Table  IIA  of  the  Standards  for  Hawaii 
Grown  Papaya,  the  removal  of  the  5 
percent  tolerance  could  permit  a  lot  of 
papayas  to  include  a  maximum  of  7 
percent  immature  papayas.  This  would 
not  be  an  improvement  in  quality  as 
contemplated  by  the  Committee. 

Before  proceeding  further  on  this 
recommendation,  the  Department  needs 
more  information  to  clarify  the  basis  of 
the  recommendation  to  remove  the  5 
perc:ent  tolerance.  Reopening  the 
comment  period  to  June  20,  2000, 
would  allow  the  Committee  and  other 
interested  persons  more  time  to  review 


the  proposed  rule  and  submit 
information  to  clarify  the  matter. 

This  delay  should  not  substantially 
add  to  the  time  required  to  complete 
this  rulemaking  action.  Accordingly,  the 
period  in  which  to  file  written 
comments  is  reopened  until  )une  20, 
2000.  This  notice  is  issued  pursuant  to 
the  Agricultural  Marketing  Agreement 
Act  of  1937. 

Authority:  7  I'  .S  C  f.01-674. 

Oatpd:  Mav  JO,  2000. 
Robert  C.  Keeney, 

Ih'putv  Administmtpr.  Fniit  and  Vegetable 
Prtjgrams 

|FR  Doc.  00-13979  Filed  6-2-00;  8:45  am] 
WLUNG  COOC  3410-02-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  99-NM-9fr-AD] 

RIN2120-AA64 

Airworttiiness  Directives;  Empresa 
Brasileira  de  Aeronautica  S.A. 
(EMBRAER)  Model  EMB-145  Series 
Airplanes 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Supplemental  notice  of 
proposed  rulemaking;  reopening  of 
comment  period. 


SUMMARY:  This  document  revises  an 
earlier  proposed  airworthiness  directive 
(AD),  applicable  to  certain  EMBRAER 
Model  EMB-145  series  airplanes,  that 
would  have  required  a  one-time 
ultrasonic  inspection  of  the 
maneuvering  actuator  piston  rod  of  the 
main  landing  gear  (MLG)  to  ensure 
adequate  wall  thickness  of  the  piston 
rods;  and  replacement  of  any  discrepant 
piston  rod  with  a  new  piston  rod.  That 
proposal  was  prompted  by  issuance  of 
mandatory  continuing  airworthiness 
information  by  a  foreign  civil 
airworthiness  authority.  This  new 
action  revises  the  proposed  rule  by 
removing  all  references  to  Change  No. 
01  of  the  referenced  service  bulletin. 
The  actions  specified  by  this  new 
proposed  AD  are  intended  to  prevent 
failure  of  the  maneuvering  actuator 
piston  rod  of  the  MLG,  which  would 
impede  retraction  of  the  MLG  and 


consequent  reduced  controllability  of 
the  airplane. 

DATES:  Comments  must  be  received  by 
June  30,  2000. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate.  ANM-114, 
Attention:  Rules  Docket  No.  99-NM- 
98-AD,  1601  Lind  Avenue.  SW,, 
Renton,  Washington  98055^056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  also  be  sent 
via  the  Internet  using  the  following 
address:  9-anm-npnncomment@faa.gov. 
Comments  sent  via  the  Internet  must 
contain  "Docket  No.  99-NM-98-AD"  in 
the  subject  line  and  need  not  be 
submitted  in  triplicate. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Empresa  Brasileira  de  Aeronautica  S.A. 
(EMBRAER),  P.O.  Box  343-CEP  12.225, 
Sao  Jose  dos  Campos  SP,  Brazil.  This 
information  may  be  examined  at  the 
FAA,  Treinsport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  FAA,  Small 
Airplane  Directorate,  Atlanta  Aircraft 
Certification  Office,  One  Crown  Center, 
1895  Phoenix  Boulevard,  suite  450, 
Atlanta,  Georgia. 

FOR  FURTHER  INFORMATION  CONTACT: 
Satish  Lall,  Aerospace  Engineer, 
Airframe  and  Propulsion  Branch,  ACE- 
117A,  FAA,  Small  Airplane  Directorate, 
Atlanta  Aircraft  Certification  Office, 
One  Crowm  Center,  1895  Phoenix 
Boulevard,  suite  450,  Atlanta,  Georgia 
30349;  telephone  (770)  703-6082;  fax 
(770)  703-6097. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  f 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 


•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  99-NM-98-AD." 

The  postcard  will  be  date  stamped 
and  returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
99-NM-98-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055^056. 

Discussion 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  add  an  airworthiness 
directive  (AD),  applicable  to  certain 
EMBRAER  Model  EMB-145  series 
airplanes,  was  published  as  a  notice  of 
proposed  rulemaking  (NPRM)  in  the 
Federal  Register  on  May  7,  1999  (64  FR 
24545).  That  NPRM  would  have 
required  a  one-time  ultrasonic 
inspection  of  the  maneuvering  actuator 
piston  rod  of  the  main  landing  gear 
(MLG)  to  ensure  adequate  wall 
thickness  of  the  piston  rods;  and 
replacement  of  any  discrepant  piston 
rod  with  a  new  piston  rod.  That  NPRM 
was  prompted  by  issuance  of  mandatory 
continuing  airworthiness  information  by 
a  foreign  civil  airworthiness  authority. 
That  condition,  if  not  corrected,  could 
result  in  failure  of  the  maneuvering 
actuator  piston  rod  of  the  MLG,  which 
would  impede  retraction  of  the  MLG 
and  consequent  reduced  controllability 
()f  the  airplane. 

Actions  Since  Issuance  of  Previous 
Proposal 

Since  the  issuance  of  that  NPRM,  the 
FAA  recognized  that  it  inadvertently 
specified  EMBRAER  Service  Bulletin 
145-32-0031.  Change  No.  01,  dated 
December  8,  1998,  as  an  appropriate 


source  of  service  information  for 
accomplishing  the  requirements  of  the 
NPRM  and  for  determining  the  affected 
airplanes.  The  Departmento  de  Aviacao 
Civil  (DAC),  which  is  the  airworthiness 
authority  for  Brazil,  onlv  classified 
Change  No.  02  of  EMBRAER  Senice 
Bulletin  145-32-0031,  dated  February 
12,  1999,  as  mandatory.  Change  No,  02 
of  the  service  bulletin  difi^ers  from 
Change  No.  01  in  that  it  incorporates 
additional  affected  actuator  part 
numbers  and  serial  numbers.  Therefore, 
the  FAA  has  removed  all  references  to 
Change^No.  01  of  the  subject  service 
bulletin  from  the  proposed  AD. 

Conclusion 

Since  this  change  expands  the  scope 
of  the  originally  proposed  rule,  the  FAA 
has  determined  that  it  is  necessary-  to 
reopen  the  comment  period  to  provide 
additional  opportunity  for  public 
comment. 

Cost  Impact 

The  FAA  estimates  that  33  EMBRAER 
Model  EMB-145  series  airplanes  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  1  work  hour  per  airplane 
to  accomplish  the  proposed  actions,  and 
that  the  average  labor  rate  is  $60  per 
work  hour.  Based  on  these  figures,  the 
cost  impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  SI. 980.  or 
$60  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132, 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulator)'  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatorv  Policies  and  Procedures  (44 
FR  11034,'  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act,  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
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action  is  contained  in  the  Rules  D()<;kef. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjerts  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
{14  CFR  part  .39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  4'J  1'  ,S  C    umiKl.  -HH  It.  44701 

§39.13    [Amenctod] 

2  Section  39.13  is  amended  bv 
adding  the  following  new  airworthiness 
directive: 

Empress  Brasileira  de  ,\eronauti(:a  S.A. 
(EMBRAER):  Ooi  kel  ')'»-NM-')H-AI) 

Applicability  Model  KMB-145  serins 
airplanes,  ecjulpped  with  iiiairi  [finding  gear 
maneuvering  aitiialiirs,  pari  and  serial 
numbers  as  listed  m  KMBK.\KR  .Servii  e 
Bulletin  145- )2-<)0n.  Change  Nil  l),i.  dated 
February  12.  l^IMM,  i  ertificated  in  any 
category 

Note  1:  This  \U  ajijilies  to  eai  h  airplane 
identified  in  the  preceding  applii  ability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subiect  to  Ifie  reijuirenienls  of  this  AD   For 
air|)lanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performani  e  of  the 
requirements  of  this  AD  is  affei  ted,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  lompliaiue  m 
aci  ordaiu  e  with  paragraph  (fi)  of  this  .AD 
The  request  should  ini  liide  an  assessment  of 
the  effect  of  the  modifi(  alion,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  iin,safe  ( oriditioii  has  not 
been  eliminated,  the  reijuest  should  inc  hide 
spe(  ifi(   proposed  ai  lions  to  address  it 

C.onipliamt'   Required  ,is  indi<  ated,  unless 
ai  comphshed  previously 

To  prevent  failure  of  the  inaiieuveruig 
actuator  piston  rod  of  the  main  landing  gear 
(VlL(i|,  whu  h  would  impede  relrai  tiori  of  Itic 
Ml.(i  and  (  onse(pient  reduc  ed  i  ontroUabihty 
of  the  airplane   a(  complish  the  following 

intrasonic  InNpection  and  Replacement,  If 
Necessary 

|a|  Within  the  next  KM)  landiiiKs  ,itt.T  \U<- 
effei  tive  ilate  of  this  W).  perform  ,in 
ultrasonii   mspei  tiori  .if  the  mainnu  eniik; 
ai  lualor  piston  rods  of  the  MI.(  I  to  ensure 
adequate  wall  ttiuiiness  of  the  piston  rods,  in 
a(  (  (irdaiK  e  with  K.MBKAKK  ,Servii  e  Hulletm 
14S    \Z   00  11,  Change  ,\o   0^,  dated  Februar\ 
\1.  I'l'C) 


(1)  if  the  thickness  of  any  measurement 
point  in  any  piston  rod  is  greater  than  2,0 
mm  (  07<)  inc  h),  no  further  action  is  required 
bv  this  \\) 

(2)  If  the  thickness  of  any  measurement 
point  in  any  piston  rod  is  from  1  .5  mm  (059 
inch)  to  2.0  mm  (  07<)  inchl   Within  500 
landings  after  the  effective  date  of  this  AD, 
replace  the  pislof  rod  with  a  new  rod  having 
the  (  orrei  t  pari  niimtier  as  specified  in  the 
servH  e  bulletin 

(,3)  if  the  thickness  of  any  measurement 
point  in  any  piston  rod  is  less  than  15  mm 
(054  inch):  Within  50  landings  after  the 
effective  date  of  this  \\3.  replac  e  the  piston 
rod  with  a  new  rod  having  the  correct  part 
number  as  specified  in  the  serviie  bulletin. 

Alternative  Methods  of  (^mphance 

(b)  .\n  alternative  method  of  ( omplianre  or 
adjustment  of  the  c  omplianc  e  time  that 
[irovides  an  ai  i  eptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Atlanta 
Aircraft  Certification  Ofru.e  (ACX)).  FAA, 
Transport  .Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Prim  ipal  Maintenance 
Inspei  tor.  who  may  add  comments  and  then 
send  It  to  the  Manager,  .Atlanta  ACC). 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  .AD,  if  any.  may  be 
obtained  from  the  .Atlanta  AC'O 

Special  Flif^l  Permits 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21  197  and  21  199 
of  the  Federal  .Aviation  Regulations  (14  CFR 
21.197  and  21  199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  ai  complished 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Brazilian  airworthiness  directive  98—09—01 
Rl.  dated  March  15,  1999 

Issued  in  Renton,  Washington  on  May  17, 
2000 

Donald  L.  Ri^in, 

Acting  Manager.  Transport  Airplane 
Pirfrtomtr.  Ainrafi  Cirtifuation  St'rvice 

(FR  Dim    00-14019  Filed  6-2-00.  845  am] 

BILUNG  CODE  4aiO-13-U 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  67 
[Dockst  No.  FEMA-7322] 

Proposed  Flood  Elevation 
Determinations 

agency:  Federal  Emergency 
Management  .Agency  (FEMA), 
ACTION:  Proposed  rule. 


SUMMARY:  Technical  information  or 
(  omments  are  requested  on  the 
proposed  base  (1 -percent-annual- 
chance)  flood  elevations  and  proposed 
base  flood  elevation  modifications  for 
the  ( iimmunities  listed  below  The  base 


flood  elevations  and  modified  base 
flood  elevations  are  the  basis  for  the 
floodplain  management  measures  that 
the  community  is  required  either  to 
adopt  or  to  show  evidence  of  being 
already  in  effect  in  order  to  qualify  or 
remain  qualified  for  participation  in  the 
National  Flood  Insurance  Program 
(NFIP). 

DATES:  The  comment  period  is  ninety 
(90)  days  following  the  second 
publication  of  this  proposed  rule  in  a 
newspaper  of  local  circulation  in  each 
community, 

ADDRESSES:  The  proposed  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community  The  respective  addresses 
are  listed  in  the  following  table. 

FOR  FURTHER  INFORMATION  CONTACT: 

Matthew  B.  Miller,  P.E.,  Chief,  Hazards 
Study  Branch,  Mitigation  Directorate, 
500  C  Street  SW,  Washington,  DC 
20472,  (202)  646-3461,  or  (e-mail) 
matt.miller@fema.gov. 

SUPPt.EMENTARY  INFORMATION:  The 

Federal  Emergency  Management  Agency- 
proposes  to  make  determinations  of  base 
flood  elevations  and  modified  base 
flood  elevations  for  each  community 
listed  below,  in  accordance  with  Section 
1 10  of  the  Flood  Disaster  Protection  Act 
of  1973,  42  use.  4104,  and  44  CFR 
67, 4(a). 

These  proposed  base  flood  and 
modified  base  flood  elevations,  together 
with  the  floodplain  management  criteria 
required  by  44  CFR  60,3,  are  the 
minimum  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  State,  or  regional  entities. 
These  proposed  elevations  are  used  to 
meet  the  floodplain  management 
requirements  of  the  NFIP  and  are  also 
used  to  calculate  the  appropriate  flood 
insurance  premium  rates  for  new 
buildings  built  after  these  elevations  are 
made  final,  and  for  the  contents  in  these 
buildings. 

National  Environmental  Policy  Act 

This  proposed  rule  is  categorically 
excluded  from  the  requirements  of  44 
CFR  Part  10,  Environmental 
Consideration.  No  environmental 
impact  assessment  has  been  prepared. 


Regulatory  Flexibility  Act 

The  Associate  Director  for  Mitigation 
certifies  that  this  proposed  rule  is 
exempt  from  the  requirements  of  the 
Regulatory  Flexibility  Act  because 
proposed  or  modified  base  flood 
elevations  are  required  by  the  Flood 
Disaster  Protection  Act  of  1973,  42 
U.SC.  4104,  and  are  required  to 
establish  and  maintain  community 
eligibility  in  the  NFIP.  No  regulatory 
flexibility  analysis  has  been  prepared. 

Regulatory  Classification 

This  proposed  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
Section  3(f)  of  Executive  Order  12866  of 
September  30.  1993,  Regulatory- 
Planning  and  Review,  58  FR  5i735. 


Executive  Order  12612,  Federalism 

This  proposed  rule  involves  no 
policies  that  have  federalism 
implications  under  Executive  Order 
12612.  Federalism,  dated  October  26, 
1987. 

Executive  Order  12778,  Civil  Justice 
Reform 

This  proposed  rule  meets  the 
applicable  standards  of  Section  2(b)(2) 
of  Executive  Order  12778. 

List  of  Subjects  in  44  CFR  Part  67 

Administrative  practice  and 
procedure,  Flood  insurance.  Reporting 
and  recordkeeping  requirements. 

Accordingly,  44  CFR  part  67  is 
proposed  to  be  amended  as  follows: 


PART  67— [AMENDED] 

1.  The  authority  citation  for  Part  67 
continues  to  read  as  follows: 

Authority:  42  T  S,C.  4001  Pt  seg.; 
Reorganization  Plan  No.  3  of  1978.  :^  CFR 
1978  Comp.,  p.  ,329:  E.O.  12127,  44  FR  19367, 
3  CFR,  1979  Comp.,  p   376. 

§67.4    [Amended] 

2.  The  tables  published  under  the 
authority  of  §  67,4  are  proposed  to  be 
amended  as  follows: 


State 


City /town/county 


Source  of  flooding 


Location 


#Depth  in  feet  above 

ground  'Elevation  in  feet 

(NGVD) 


Existing 


Modified 


Arkansas 


Benton  County  and 
Incorporated 
Areas. 


Osage/Turtle  Creek  Just  upstream  ol  North  12th  Street 


Blossom  Way  Creek 


Osage  Tributary  1 
(Horsebarn  Tributary). 


Superior  Tributary  to 
Osage/Turtle  Creek. 


Approximately  400  feet  upstream  of  North 

6th  Street. 
At  Its  confluence  with  Osage/Turtle  Creek 
At  its  intersection  with  South  26th  Street 
At    its    intersection    with    Stoney    Brook 

Road. 
Approximately     700    feel    upstream    of 

Horsebarn  Road. 
At  its  confluence  with  Osage/Turtte  Creek 


None 


None 

None 
None 
None 

None 

None 


Tributary  1  of  Blossom 
Way  Creek. 


Tributary  2  to  Blossom 
Way  Creek. 


Tributary  3  to  Blossom 
Way  Creek. 


feet   upstream   of 
Blossom    Way 


None 
None 


None 


None 


None 


None 


Maps  are  available 
Send  comments  to 
Maps  are  available 
Send  comments  to 
Maps  are  available 
Send  comments  to 
Maps  are  availat>le 
Send  comments  to 


Approximately    1 .300 

Dixieland  Road 
At    its    confluence    with 

Creek. 
Approximately  3,300  feel  upstream  of  its 
confluence  tributary  2  of  Blossom  Way 
Creek. 
At  its  confluence  with  Tributary  1  of  Blos- 
som Way  Creek. 
Approximately    4,300    feet    upstream    of 

Honeysuckle  Road 
At    its    confluence    with    Blossom    Way 

Creek. 
Approximately  1,900  feet  upstream  from 
its  confluence  with  Blossom  Way  Creek,  i 
for  inspection  at  215  East  Central,  Suite  8,  Room  302,  Bentonville,  Artonsas. 

the  Honorable  Cary  Anderson,  Benton  County  Judge,  215  East  Central,  Suite  9,  Bentonville.  Arkansas  72712 
for  inspection  at  207  South  Second,  Rogers,  Arkansas. 

the  Honorable  Steve  Womack,  Mayor,  City  of  Rogers,  300  West  Poplar,  Rogers,  Arttansas  72756. 
for  Inspection  at  214  North  Lincoln  Street,  Lowell,  Arkansas. 

the  Honoratjie  Martha  Brown,  Mayor,  City  of  Lowell,  P.O.  Box  129,  Lowell,  Art<ansas  72745 
for  lnspectk>n  at  315  Southwest  A  Street,  Bentonville,  Arkansas, 
the  Honorable  Terry  Coberty,  Mayor,  City  of  Bentonville,  117  West  Central,  Bentonville.  Arkansas  72712. 


None 


•1,325 

•1,340 

•1,205 
•1,276 
•1,204 

•1,252 

•1.284 

•1,314 

•1,288 

•1,325 

•1.299 
•1.332 
•1,257 
•1,268 


Crawford  County 
and  Incorporated 
Areas 

1 ' 

Tributary  1   

Tributary  2  

At  its  confluence  with  Little  Frog  Bayou  ... 

Approximately  350  feet  upstream  of  East 

Cherry  Street 

At  its  confluef)ce  with  Triljutary  1  

Approximately  275  feet  upstream  of  East 

Cherry  Street. 

None 

None 

None 
None 

•413 

•431 

*418 
•429 
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State 


City  town,  coiiHty 


Source  of  tloodinq 


Location 


#Oepfh  in  feet  above 
ground   'Elevation  in  feet 
I  (NGVD) 

'       Existing 


Tributary  4     At  its  confluence  with  Little  Frog  Bayou  None 

Tributary 

Tributary  A     Approximately   1  200  teet  upstream  of  its  None 

confluence  witli  Little  Frog  Bayou  Tnb- 
utary 
Approximately    650    feet    downstream    of  None 

the  Union  Pacific  Railroad 

Liqhthojse  Dram    Just  upstream  of  Arkansas  Highway  64  None 

At  Its  confluence  with  Tnbutary  A  None 

Approximately     100     feet     upstream     of  None 

Lighthouse  Dnve 
little  Frog  Bayou  Tributary     At  its  confluence  with  Little  Frog  Bayou  *423 

Just  upstream  of  Maple  Shade  Road  None 

Maps  are  available  for  inspection  at  300  Mam  Street   Room  4    Van  Buren   Arkansas 
Send  comments  to  the  Honorable  Jerry  Williams   Crawford  County  Judge   300  Mam  Street,  Room  4   Van  Buren   Arkansas  72956 

Maps  are  available  tor  inspection  at  804  FayetteviHe  Avenue   Suite  B   Alma   Arkansas  72921 

Send  comments  to  the  Honorable  Kevin  Beaumont   Mayor   City  ot  Alma   804  FayetteviHe  Avenue   Suite  A   Alma,  Arkansas  72921 


Modified 
■444 
•469 


•411 

•434 
•414 
•439 

•426 
•508 


Russellviile  iCity  i 
Pope  County 


Whig  Creek  At  its  intersection  with  the  Union  Pacific 

Railroad 
Just  upstream  of  Arkansas  Highway  64  .., 
At  Its  confluence  with  Whig  Creek       


Whig  Creek  Tributary  No 
1 


Whig  Creek  Tributary  No 


Approximately   500  feet   upstream  of  Ar- 
kansas Highway  75 
At  its  confluence  with  Whig  Creek         


Approximately  2,500  teet  upstream  of  the 
Dardanelle  and  Russellviile  Railroad 
Prairie  Creek At  its  confluence  with  Praine  Creek  Tribu- 
tary No   2 
Approximately  250  feet  upstream  of  Weir 
Road 

Prairie  Creek  Tributary  No      At  its  confluence  with  Praine  Creek     

2 

At  Its  intersection  with  Weir  Road  (Arkan- 
sas Highway  326) 
Approximately    2,000    feet    upstream    of 
Weir  Road  ; 

School  Dram  , At  its  confluence  with  Praine  Creek      1 

Approximately    2  000    feet    upstream    of 
University  Drive 

Maps  are  available  tor  inspection  at  205  West  Second  Street   Russellviile   Arkansas 
Send  comments  to  the  Honorable  Raye  Turner   Mayor,  City  of  Russellviile   P  O   Box  428   Russellviile,  Arkansas  72811, 

Washington  County     Middle  Fork  White  River         Approximately    12,000   feel    upstream    of 
and  Incorporated  mouth  , 

Areas 

I  Approximately  3.700  feet  upstream  of  its 

I  confluence  with  Koger  Branch 

Stokenbury  Creek At  its  confluence  with  the  White  River  I 

,  Just  upstream  of  Stokenbury  Road     | 

Koger  Branch   At   its   confluence   with   the   Middle   Fork 

1  White  River 

Approximately    2,700    feet    upstream    of 
'  South  Hams  Dnve 

iFaubus  Creek       i  At  its  confluence  with  the  White  River  
Approximately    4.300    feet    upstream    of 
South  Center  Street 


•385 

None 

None 

None 

None 

None 

None 

None 

•374 

*384 

None 

None 
None 


None 


None 

None 
None 
None 

None 

None 
None 


•393 

•416 
•323 

•326 

•323 

•323 

*374 

•393 

•374 

•382 

•394 

•343 
•387 


•1.193 


•1,209 

•1,199 
•1,446 
•1,202 

•1,220 

•1,211 
•1,255 


State 


City /town/county 


Source  of  flooding 


Location 


#Depth  in  feet  above 

ground  'Elevation  in  feet 

(NGVD) 


Existing 


Modified 


Maps  are  available  for  inspection  at  130  West  First  Street,  Elkins;  Arkansas, 

Send  comments  to  the  Honorable  Oscar  Lisle.  Mayor,  City  of  Elkins,  P.O.  Box  331 ,  Elkins.  Arkansas  72727. 

Maps  are  available  for  inspection  at  4  South  College  Avenue,  Suite  205,  FayetteviHe,  Arkansas 

Send  comments  to  the  Honorable  Jerry  Hunton,  Washington  County  Judge,  280  North  College  Avenue,  Suite  210.  FayetteviHe   Arkansas 
72701 


] 

North  Dakota   Benson  County 

and  Incorporated 
Areas 


Silver  Lake  1  Entire  shoreline  of  Silver  Lake 


None 


■1  450 


None 

•1.450 

None 

•1.450 

None 

•1.450 

None 

•1  451 

None 

•1  453 

None 

'1,454 

None 

•1  455 

Pelican  Lake  i  South  shoreline  of  Pelican  Lake 

Spring  Lake  |  Spring  Lake  shoreline  

Devils  Lake  Northwest  shoreline  of  Grahms  Island 

Devils     Lake     shoreline     adjacent     to 

Minnewaukan 
Area  East  of  US    Route  281,  south  ot 
j      intersection  with  State  Route  19 

I  West  Side  Woods  Rutten  Causeway  

West  Side  of  State  Route  57  Causeway 
1      south  of  the  Narrows  State  Recreation  j  1 

I      Area.  I  I 

Maps  are  available  for  inspection  at  the  County  Courthouse/Tax  Equalization  Office.  311  B  Avenue  South.  Minnewaukan.  North  Dakota 

Send  comments  to  the  Honorable  John  Grann.  Chairperson,  Benson  County  Board  of  Commissioners.  P  0   Box  123   Minnewaukan   North 
Dakota  58351 

Maps  are  available  tor  inspection  at  the  City  Office.  130  Main  Street  East.  Minnewaukan.  North  Dakota  58351 

Send  comments  to  the  Honorable  Mike  Every.  Mayor.  City  of  Minnewaukan.  P  O  Box  56.  Minnewaukan.  Norlh  Dakota  58351 

Maps  are  available  for  inspection  at  the  Floodplam  Emergency  Management — Bureau  of  Indian  Affairs  Realty  Office.  Highway  57  Fort  Totien 
North  Dakota 

Send  comments  to  the  Honorable  Phillip  Lonzie.  Sr.,  Tribal  Chairperson.  P.O.  Box  359.  Fort  Totien,  North  Dakota  58335. 


Nelson  County  Stump  Lake  j  Entire  shoreline  of  Stump  Lake  

(Unincorporated     | 

Areas).  I  I 

Maps  are  available  for  inspection  at  Nelson  County  Sheriff's  Office.  210  W  B  Avenue,  Lakota.  North  Dakota 

Send  comments  to  the  Honorable  Lawrence  E.  Jahnke,  Presiding  Judge.  210  W  B  Avenue,  Lakota,  North  Dakota  58344 


None 


•1,450 


Ramsey  County 
and  Incorporated 
Areas. 


Lake  Irvine  Entire  shoreline  of  Lake  Irvine 


Lake  Alice  Entire  shoreline  of  Lake  Alice 

Chain  Lake  Entire  shoreline  of  Chain  Lake  

Mikes  Lake  ;  Entire  shoreline  of  Mikes  Lake  

Dry  Lake  :  Entire  shoreline  of  Dry  Lake  

Stone  Lake  Entire  shoreline  of  Stone  Lake  

Pelican  Lake  North  shoreline  of  Pelican  Lake  

Sixmile  Bay Northernmost  point  of  Sixmile  Bay  

'  West  shore  of  Sixmile  Bay  

East  shore  Sixmile  Bay  tow  miles  soutfi 
of  State  Route  19, 

Creel  Bay  Entire  western  shore  of  Creel  Bay  

j  Bay  side  of  levee,  east  shoreline  of  Creel 
Bay,  one  mile  North  of  Lakewood  Park. 
j  Bay  side  of  levee  located  at  southwest 
I      side  of  Devils  Lake  Municipal  airport. 
Devils  Lake  Approximately  7,000  feet  west  of  8th  Av- 
enue South. 
Approximately  7,000  feet  east  of  8th  Ave- 
nue South 
West    side    State    Route    57    causeway 
j      south    of    the    Narrows    State    Rec- 
'      reational  Area. 
East  Devils  Lake North  Shoreline  of  East  Devils  Lake  


None 


•1.450 


None 

•1  450 

None 

•1.450 

None 

•1  450 

None 

•1  450 

None 

•1.450 

None 

•1.450 

None 

•1,450 

None 

•1  450 

None 

•1,451 

None 

•1  450 

None 

•1  452 

None 

•1,455 

None 

•1,451 

None 

•1,452 

None 

•1,455 

None 


•1  450 
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Stale 


City/lowrvcounty 


Source  of  tloodmg 


Location 


#Depth  in  feet  above 

ground  'Elevation  in  feet 

(NGVD) 


Existing 


Modified 


Maps  are  available  tor  inspection  at  Ramsey  County  Emergency  Management  425  4fh  Avenue.  Devils  Lake.  North  Dakota 

Send  comments  to  the  Honorable  Arne  Berg,  County  Commission  Chairman.  HE  1,  Box  112,  Starkweather.  North  Dakota  58377 

Maps  are  available  lor  inspection  at  the  Post  Office  c/o  Bill  Bartle.  304  Orvis  Avenue,  Church  s  Ferry.  North  Dakota 

Send  comments  to  the  Honorable  Bill  Bartle   Mayor.  City  of  Church  s  Ferry.  P  O  Box  156.  Church  s  Ferry,  North  Dakota  58325 

Maps  are  available  tor  inspection  at  Ramsey  County  Emergency  Management  425  4th  Avenue.  Devils  Lake,  North  Dakota 

Send  comments  to  the  Honorable  Raymond  Kaeding,  Chairman.  Township  of  Coulee.  HCR  1.  Box  27.  Penn,  North  Dakota  58362 

Maps  are  available  tor  inspection  at  Ramsey  County  Tax  Equalization  Office.  524  4fh  Avenue   Devils  Lake   North  Dakota 

Send  comments  to  the  Honorable  Evan  Heutis  Chairman   Township  of  Creel,  Route  5,  Box  259.  Devils  Lake   North  Dakota  58301-0259 

Maps  are  available  for  inspection  at  the  City  Offices  423  6th  Street,  Devils  Lake   North  Dakota 

Send  comments  to  the  Honorable  Fred  Bolt.  Mayor  City  of  Devils  Lake.  P  O  Box  1048,  Devils  Lake   North  Dakota  58301 


Mauvais  Coulee  River 


Section  8  of  Township  157N  and  Range 
66W  (Panel  650A) 


None 


Towner  County 
(Unincorporated 
Areas) 

Section  36  of  Township  1 57N  and  Range 
66W  (Panel  800A) 

Maps  are  available  lor  inspection  at  Shentf  s  Office   315  2nd  Street  Cando  North  Dakota 
Send  comments  to  the  Honorable  Darwin  Daerwald  Chairman   Board  of  Commissioners.  Box  179.  Cando.  North  Dakota  58324 


None 


•1,450 


•1,450 


Washington 


Okanogan  County 
(Unincorporated 
Areas) 


Twisp  River     

Approximately  2  18  miles  above  mouth  ... 

•1,677 

•1,677 

Approximately  2  23  miles  above  mouth 

None 

•1,679 

At     Its     intersection    with     the     Poorman 

None 

•1,830 

Creek  Cutoff  Road  Bndge 

Maps  are  available  for  inspection  at  Okanogan  County  Planning  and  Development   237  Fourth  Avenue   Okanogan   Washington 
Send  comments  to  the  Honorable  Ed  Thiele,  Chairman  of  the  Board  of  Commissioners.  P  O  Box  791    Okanogan.  Washington  98840 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  67 

[Dock0tNo.  FEMA-7318] 

Propo««d  Flood  Elevation 
Determinations 

agency:  Ftuicral  i:iiicrt;fii(:y 
Managt'iiitTit  .Xgcnr  v  (FKMA). 
ACTION:  F'rnpo.scd  rule 

SUMIMARY:  Technical  infnrmatioii  nr 
coninittnt.s  art'  n'(jui'sti'(i  on  tht? 
propo.sed  base  ( l-pfrccrit-aiiiuial 
(:hanc:e)  flood  t'h'vations  And  prii[)os<Hi 
base  flood  elevation  modification.s  for 
the  communities  listed  below   The  base 
flood  elevations  and  modified  bast- 
flood  elevations  are  the  basis  for  the 
floodplain  manam'ment  measures  that 
the  community  is  required  either  to 
adopt  or  to  show  evidence  of  being 


dlreadv  in  effei  t  in  order  to  quahfv  or 
remain  qualifieii  for  participation  in  the 
National  F-'lood  InsiiraiK  e  Program 
(NFIP) 

DATES:  The  i  omment  period  is  ninet\ 
(40)  days  following  the  second 
publication  of  this  proposed  rule  in  a 
newspaper  of  Iik  al  circulation  in  each 
community 

ADDRESSES:  The  prf)p()sed  base  flood 
elevations  for  each  conimiinitv  are 
available  for  inspection  at  the  office  of 
the  flhief  Executive  Offn  er  of  each 
communit\   The  respective  addresses 
are  listed  in  the  table  below. 

FOR  FURTHER  INFORMATION  CONTACT: 

Matthew  B   Miller.  P.K  .  C.hief.  Hazards 
Stiidv  Branch,  Mitigation  Directorate, 
500  f :  Stre<>t  SVV,  Washington,  DC 
20472;  (202)  B4f>-;?4fil,  or  (e-mail) 
matt  miller@fema.gov. 

SUPPLEMENTARY  INFORMATION:  The 

Federal  Emei^ency  Management  Agency 
proposes  to  make  determinations  of  base 
flood  elevations  and  modified  base 
flood  elevations  for  each  communitv 
listed  below,  in  accordance  with  Section 
1 10  of  the  Flood  Disaster  Prote<:tion  Act 
of  1973,  42  U  S.C  4104.  and  44  CFR 
h7  4(a) 


These  proposed  base  flood  and 
modified  base  flood  elevations,  together 
with  the  floodplain  management  criteria 
required  by  44  (TR  60  3.  are  the 
minimum  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  communit\'  must  change  anv 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
communitv  mav  at  anv  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  policies  established  bv  other 
Federal,  State,  or  regional  entities. 
These  proposed  elevations  are  used  to 
meet  the  floodplain  management 
requirements  of  the  NFIP  and  are  also 
used  to  calculate  the  appropriate  flood 
insurance  premium  rates  for  new- 
buildings  built  after  these  elevations  are 
made  final,  and  for  the  contents  in  these 
buildings. 

National  Environmental  Policy  Act 

This  proposed  ni\e  is  categorically 
excluded  from  the  requirements  of  44 
CFR  Part  10,  Environmental 
Consideration.  No  environmental 
impact  assessment  has  been  prepared. 


Regulatory  Flexibility  Act 

The  Associate  Director  for  Mitigation 
certifies  that  this  proposed  rule  is 
exempt  from  the  requirements  of  the 
Regulatory  Flexibility  Act  because 
proposed  or  modified  base  flood 
elevations  are  required  by  the  Flood 
Disaster  Protection  Act  of  1973,  42 
U.S,C.  4104,  and  are  required  to 
establish  and  maintain  community 
eligibility  in  the  NFIP.  No  regulator}' 
flexibility  analysis  has  been  prepared. 

Regulatory  Classification 

This  proposed  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
Section  3(f)  of  Executive  Order  12866  of 
September  30,  1993,  Regulatory- 
Planning  and  Review,  58  FR  51735. 


Executive  Order  12612,  Federalism 

This  proposed  rule  involves  no 
policies  that  have  federalism 
implications  under  Executive  Order 
12612,  Federalism,  dated  October  26, 
1987. 

Executive  Order  12778,  Civil  Justice 
Reform 

This  proposed  rule  meets  the 
applicable  standards  of  Section  2fb)(2) 
of  Executive  Order  12778. 

List  of  Subjects  in  44  CFR  Part  67 

Administrative  practice  and 
procedure,  Flood  insurance,  Reporting 
and  recordkeeping  requirements. 

Accordingly,  44  CFR  Part  67  is 
proposed  to  be  amended  as  follows: 


PART  67— {Amended] 

1,  The  authority  citation  for  Part  67 
continues  to  read  as  follows: 

Authority:  42  I". S.C.  4001  et  seq  : 
Reorganization  Plan  No.  ,3  of  1978.  3  CFR. 
1978  Comp..  p.  329;  E.O   12127.  44  FR  19367 
3  CFR.  1979  Comp..  p.  376 

§67.4    [Amended] 

2.  The  tables  published  under  the 
authority  of  §  67.4  are  proposed  to  be 
amended  as  follows; 


Slate 

City /town/county 

Source  of  flooding 

Location 

f  Depth  in  feet  above 

ground  "Elevation  in  feet 

(NGVD) 

Existing           Modified 

Alaska    

Matanuska-Susitna 
Borough 

Talkeetna  River  Overflow 

Just  west  of  Talkeetna  Spur  Highway  .... 
At  East  Bank  of  Talkeetna  River  

None 
None 

•341 
*351 

Maps  are  available  for  inspection  at  the  Code  Compliance  Department,  350  East  Dahlia  Avenue.  Palmer.  Alaska. 

Send  comments  to  The  Honorable  Darcie  Salmon.  Mayor.  Matanuska-Susitna  Borough.  350  East  Dahlia  Avenue,  Palmer.  Alaska  99645 


Colorado 


Durango  (City)  La        Animas  River 
Plata  County. 


Dry  Gulch 


Lightner  Creek 


Approximately  0.67  mile  downstream  of 

U.S.  Highway  155/160. 
Approximately   3.56   miles   upstream   of 

32nd  Street. 
Approximately    1,500    feet    upstream 

confluence  with  Junction  Creek. 
Approximately    5,670   feet    upstream 

Borrego  Drive. 

At  confluence  with  Animas  River 

Approximately    1,800    feet    upstream    of 

confluence  with  Animas  River. 


of 


of 


None 

•6.375 

None 

•6.551 

•6  626 

•6.628 

None 

•6.873 

None 

•6.485 

None 

•6,513 

Maps  are  available  for  inspection  at  the  Planning  Department,  1235  Camino  Del  Rio,  Durango,  Colorado. 


Send  comments  to  The  Honorable  Joe  Colgan,  Mayor,  City  of  Durango,  949  East  2nd  Avenue,  Durango,  Colorado  81301 

Texas  

Dallas  County  and    l  Thnitv  River  

Approximately  2,500  feet  downstream  of 
Dowdy  Ferry  Road. 

*394 

•394 

Incorporated 

Areas. 

At  Loop  12  

•402 

•403 

At  confluence  of  West  Fork  and  Elm  Fork 

•4^3 

•423 

Trinity  River. 

West  Fork  Trinity  River 

At  confluence  with  Elm  Fork  Trinity  River 

•423 

•423 

Just  downstream  of  Belt  Line  Road  

*439 

•440 

Approximately   11,000  feet  upstream  of 

•464 

•465 

State  Route  360. 

Elm  Fork  Trinity  River 

At  confluence  with  West  Fork  Trinity 
River 

•424 

•423 

Just  downstream  of  Valley  View  Lane  

*436 

•435 

Approximately   13,000  feet  upstream  of 

•454 

•454 

the  confluence  of  Indian  Creek. 

Tenmile  Creek  

Just  upstream  of  abandoned  Watemiill 
Road. 

•440 

•440 

Approximately   300  feet  downstream   of 

*529 

•529 

.  Interstate  Highway  35. 

At  Westmoreland  Road  

*583 

•584 

Approximately  300  feet  downstream  of 

*599 

•599 

Cockrell  Hill  Road. 

Long  Branch  of  Muddy 

Approximately    1,200   feet    upstream    of 

•520 

•520 

Creek. 

Gulf,  Colorado,  and  Santa  Fe  Railroad. 
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Stale 


City  town/county 


Source  ot  flooding 


Indian  Creek 


Cottonwood  Creek  of 
Grand  Praine 


Bear  Creek 


Location 


#  Depth  in  feet  above 
j  ground   'Elevation  in  feet 
1                  (NGVD) 

Existing 

Modified 

•530 

•530 

None 

•532 

Nor>e 

•542 

•458 

•458 

•458 

•459 

•458 

•470 

None 

•521 

State 


CIty/town/county 


Source  of  flooding 


Location 


s  Deptfi  in  feet  above 

ground  •Elevation  in  feet 

(NGVD) 


Existing 


|y/1odifled 


Maps  are  available 
Send  comments  to 
Maps  are  available 
Send  comments  to 
Maps  are  available 
Send  comments  to 
Maps  are  available 
Send  comments  to 
Maps  are  available 

Dallas  (Oak  Cliff) 
Send  comments  to 
Maps  are  available 
Send  comments  to 
Maps  are  available 
Send  comments  to 
Maps  are  available 
Send  comments  to 

75381 

Maps  are  available 

Send  comments  to 
0011 


Approximately  1 .200  feet  downstream  of 

Dewitt  Road 
Afjproximately   800   feet   downstream    of 

Paige  Road 
Approximately    2.300    feet    upstream    of 

Paige  Road 
At  confluence  with  Mountain  Creek/Moun- 
tain Creek  Lake 
Approximately  2.000  feet  downstream  of 

SE  14th  Street  (Fish  Creek  Road) 
Approximately    150   feet   downstream    of 

SE  8th  Street 
Approximately  2.850  feet  downstream  of 
County  Road  i  i 

for  insp)ection  at  City  Hall.  105  Cockrell  Road,  Ovilla.  Texas 
The  Honorable  Cindy  Jones.  Mayor,  105  S  Cockrell  Road,  Ovilla.  Texas  75154 
for  insp)ection  at  the  County  Administration  Building.  411  Elm,  4th  Floor,  Dallas.  Texas 
The  Honorable  Lee  Jackson.  Judge,  Dallas  County,  411  Elm  Street.  Dallas.  Texas  75202 
for  inspection  at  City  Hall.  Public  Works  Department.  1945  East  Jackson.  Carrollton,  Texas 
The  Honorable  Milburn  Gravely,  Mayor.  City  of  Carrollton,  1945  Jackson  Road,  Carrollton,  Texas  75006 
for  inspection  at  City  Hall.  Engineenng  Department.  255  Parkway  Boulevard,  Coppell.  Texas 
The  Honorable  Jim  Witl,  City  Manager.  City  of  Coppell.  255  Parkway  Boulevard.  Coppell.  Texas  75019 
for  inspection  at  Oak  Cliff  Municipal  Center.  Floodplain  Management  and  Erosion  Control.  320  East  Jefferson.  Room  321, 
,  Texas  75201 

The  Honorable  Ron  Kirk,  Mayor,  City  of  Dallas,  1500  Manila,  Dallas.  Texas  75201 
for  inspection  at  City  Hall.  Development  Services,  211  East  Pleasant  run  Road.  De  Soto,  Texas 
The  Honorable  Richard  Rozier,  Mayor,  City  of  DeSoto.  211  East  Pleasant  Run  Road,  DeSoto,  Texas  75115 
for  inspection  at  City  Hall,  Public  Works,  203  East  Wheatland  Road,  Duncanville,  Texas 
The  Honorable  Glenn  Repp,  Mayor,  City  of  Duncanville.  203  East  Wheatland  Road.  Duncanville.  Texas  75116 
for  inspection  at  City  Hall.  Engineenng  Department.  13000  William  Dodson  Parkway.  Farmers  Branch,  Texas 
The  Honorable  Richard  Escalante.  City  Manager    City  of  Farmers  Branch.  PO    Box  819010.  Farmers  Branch.  Texas 

for  inspection  at  the  Engineenng  Department,  206  West  Church,  Grand  Praine.  Texas 
The  Honorable  Tom  Hart.  City  Manager   City  of  Grand  Praine,  206  West  Church  Street,  Grand  Praine,  Texas  75053- 


Lake  Lewlsville  Spillway 


•453 


452 


Approximately    7,000    feet    upstream    of 

confluence    with    Elm    Fork    of   Tnnity 

River, 
Approximately  700  feet  upstream  of  West 

Hebron  Parkway. 
At   confluence   with    Elm    Fork   of  Trinity 

River, 
Approximately    2.400    feet    upstream    of 

confluence    with    Elm    Fori<    of    Tnnity 

River. 
Approximately    5.500    feet    upstream    of 

State  Route  12, 
Timber  Creek At  confluence  with   Elm   Fork  of  Tnnity 

River. 
Approximately    900    feet    upstream    of 

Pound  Grove  Road. 
Approximately   2,500   feet    upstream   of 

Interstate  Route  35E 

Maps  are  available  for  inspection  at  the  Planning  Department,  306  North  Loop  288,  Denton.  Texas. 
Send  comments  to  the  Honorable  Jeff  Moseley,  Denton  County  Judge,  110  West  Hickory.  Denton,  Texas  76201. 
Maps  are  available  for  inspection  at  the  Engineering  Department.  1197  West  Main.  2nd  Floor,  Lewisville.  Texas, 

Send  comments  to  the  Honorable  Claude  King,  City  Manager.  City  of  Lewisville.  1197  West  Mam  @  Civic  Center.  Lewisville,  Texas  75029- 
9002 


•462 

•462 

•461 

•462 

•461 

•462 

•482 

•482 

•450 

"449 

•454 

•453 

•463 

'463 

Washington  j  Castle  Rock  (City)       Cowlitz  River  Approximately  14,500  feet  downstream  of  ,  •SS  ^43 

Cowlitz  County,  State  Highway  10 

Approximately    2.700    feet    upstream    of  *49  "49 

State  Highway  10 
Maps  are  available  for  inspection  at  City  HatI,  141  A  Street.  SW,  Castle  Rock,  Washington, 
Send  comments  to  the  Honorable  Barbara  Larsen.  Mayor,  City  of  Castle  Rock.  P  O.  Box  370.  Castle  Rock.  Washington  98611 


T 


T 


T 


T 


T 


Denton  County  and 
Incorporated 
Areas 


Denton  Creek  (Below 
Grapevine  Lake) 


At   confluence 
River 


with    Elm    Fork   of    Tnnity 


Dudley  Branch 


Elm  Fork  of  Tnnity  River 
West  Split  Flow  Area 


Elm  Fork  of  Tnnity  River 
(Below  Lewisville  Lake) 


Indian  Creek  (At  Grape- 
vine Lake) 


Approximately    6,400    feet    Upstream    ot 

confluence    with    Elm    Fork    of    Tnnity 

River 
Approximately   26,000   feet   Upstream   of 

confluence    with    Elm    Fork    of    Tnnity 

River 
Approximately    50    feet    upstream    from 

confluence    with    Elm    Fork    of    Tnnity 

River 
Approximately  425  feet  upstream  of  the 

Missoun-Kansas-Texas  Railroad 
Approximately  750  feet  downstream  from 

Eisenhower  Street 
At  Eisenhower  Street 
At   confluence   with   Elm   Fork   of   Tnnity 

River 
At  divergence   from   Elm   Fork  of  Tnnity 

River 
Approximately     1 ,050    feet    downstream 

from  confluence  with  Timber  Creek 
Approximately  300  feet  downstream  from 

Interstate  35 

At  State  Route  121  

At  Atchison.  Topeka  and  Santa  Fe  Rail- 
way 
At   confluence   with   Elm   Fork   of   Tnnity 

River 


•446 


•446 


•455 


•451 


•445 


•445 


•455 


•451 


Cowlitz  County  Cowlitz  River 

(unincorporated 
areas). 


Toutle  River 


At  confluence  with  Columbia  River 


Arkansas  Creek  . 
Ostrander  Creek 


Coweman  River  (Lower 
Reach  near  Kelso). 


Approximately  3   miles   upstream   of  the 

confluence  of  the  Toutle  River 
At  confluence  with  Cowlitz  River 
Immediately    downstream    of    Burlington 
Northem  Railroad. 

At  confluence  with  Cowlitz  River  

Approximately  0.3  mile  downstream  of 
Delameter  Road 

Just  downstream  of  Burlington  Northern 
Railroad  At  Ostrander  Road. 

Approximately  1 .5  miles  upstream  of  con- 
fluence with  Cowlitz  River, 

Approximately  4.3  miles  upstream  of  con- 
fluence with  Cowlitz  River 


•17 


None 


•18 


•62 


•56 

•58 

•58 

•58 

•45 

•48 

•48 

•48 

•25 

•33 

•33 

•33 

•17 

•19 

•19 

•19 

'451 

'452 

'452 

•453 

'457 

•457 

'454 

•453 

•459 

•457 

•449 

•449 

•451 

•450 

•461 

•462 

'463 

•462 

'453 

•452 

Maps  are  available  for  inspection  at  the  Planning  Department.  County  Courthouse,  207  4th  Avenue  N.,  Kelso.  Washington 

Send  comments  to  the  Honorable  Bill  Lehning,  Chairman  of  the  Board  ot  Commissioners,  207  4th  Avenue  North.  Kelso.  Washington  98626 


Kelso  (City)  Cowlitz     Cowlitz  River At  confluence  with  Columbia  River  '17 

County 

Approximately    4.500    feet    upstream    of  ^21 

Cowlitz  Way. 

Coweman  River  At  confluence  with  Cowlitz  River  *17 

I  Approximately    1.6    miles    upstream    of  *18 

I      Kelso  Drive. 

Maps  are  available  for  inspection  at  the  Mayor  and  Council  Office,  105  Allen  Street,  Kelso,  Washington 
Send  comments  to  the  Honorable  Keith  Lawrence,  Mayor,  City  of  Kelso,  105  Allen  Street,  Kelso,  Washington  98626 


•18 

•27 

•19 
•19 


Longview  (City) 
Cowlitz  County. 


Cowlitz  River I  At  State  Route  43Z 


Approximately    4,500    feet    upstream    of 
Cowlitz  Way. 


•17 
•21 


•19 
•27 
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State 

City  Iowa  county 

Source  of  flooding 

Location 

»  Depth  in  feet  above 

ground  'Elevation  m  feet 

(NGVD) 

Existing           Modified 

Maps  are  available  for  inspection  at  the  Planning  and  Building  Department.  1525  Broadway  Longview  Washignton 
Send  comments  to  the  Honorable  Ramona  Leber  Mayor.  City  of  Longview.  PO  Box  128.  Longview,  Washignton  98632 

Wyoming Shendan  (City) 

Sheridan  County 

Maps  are  available  for  inspection  at  the  C 
Send  comments  to  the  Honorable  Jim  Wi 

Big  Goose  Creek   

Approximately    1  66    miles    upstream    of              *3,768 

Works  Street 
Approximately  4  miles  upstream  of  Works                None 

Street 
Approximately  1.250  feet  downstream  of               *3.782 

Brundage  Lane 
Just  upstream  of  County  Road  66                              None 

artment.  55  East  Gnnnell  Avenue.  Shendan,  Wyoming. 

55  East  Gnnnel  Avenue,  Shendan.  Wyoming  82801 

*3  768 

Little  Goose  Creek  

jty  of  Sheridan  Planning  Dep 
Ison.  Mayor.  City  of  Shendan 

•3,800 
•3782 
•3.836 

|C;atalog  of  Federal  Ikimcstu  AssistHiii  e  No. 
H.MOO.     Flood  In.surarK  e") 

Dated   Mav  1^   ^000 
Michael  |.  ArmstronK, 
Ass(niatf  Dircitor  tar  Mitiiiiilion 
|FR  Uui;.  ()0-i:i9Mf)  Filed  (i-2-00.  H  45  am] 
BILLWM:  code  6718-04-P 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 
[USC6-2000-6096] 

Marine  Shipboard  Electrical  Cable 
Standards 

AGENCY:  Coa.st  Guard,  DOT 

ACTION:  Propostnl  rule:  notice  nf  public; 

meeting  and  reopening  of  comment 

period. 

SUMMARY:  The  Coast  Guard  is  holding  a 
public  meeting  and  reopening  the 
comment  period  to  allow  for  additional 
comments  on  the  notice  of  proposed 
rulemaking  for  Marine  Shipboard 
Electrical  (^able  Standards.  Since 
publication  of  the  notice,  we  have 
received  several  requests  to  hold  a 
public  meeting 

DATES:  The  public  meeting  is  scheduled 
for  Wednesday,  |une  28.  2000,  from  9 
a.m.  to  3  p.m.  but  will  close  early  if  all 
business  is  finished.  Comments  and 
related  material  must  reac:h  the  Docket 
Management  Facilitv  on  or  before  |uly  7. 
2000. 

ADDRESSES:  The  public  meeting  will  be 
held  in  room  2415.  US.  Coast  Cluard 
Headquarters,  2100  Second  Street  SW  . 
Washington.  DC 

To  make  sure  your  comments  and 
related  material  are  not  entered  more 
than  once  in  the  docket,  please  submit 
them  by  only  one  of  the  following 
means: 

(1)  Bv  mail  to  the  Docket  Management 
Facility  IUSCC>-2000-«096|.  US. 


Department  of  Transportation,  room  PL- 
401.  400  Seventh  Street  SW  . 
Washington.  DC  20590-0001. 

(2)  By  delivery  to  room  PL— 401  on  the 
Plaza  level  of  the  Nassif  Building,  400 
Seventh  Street  SW..  Washington.  DC. 
between  9  a.m.  and  5  p.m..  Monday 
through  Friday,  except  Federal  holidays. 
The  telephone  number  is  202-366- 
9329 

(3)  By  fax  to  the  Docket  Management 
Facility  at  202-493-2251. 

(4)  Electronically  through  the  Web 
Site  for  the  Docket  Management  System 
at  http://dms.dot.gov. 

The  Docket  Management  Facility 
maintains  the  public  docket  for  this 
rulemaking.  Comments  and  material 
received  from  the  public  will  become 
part  of  this  docket  and  will  be  available 
for  inspection  or  copying  at  room  PL- 
401  on  the  Plaza  level  of  the  Nassif 
Building,  400  Seventh  Street  SW.. 
Washington.  DC.  between  9  a.m.  and  5 
p.m..  Monday  through  Friday,  except 
Federal  holidays.  You  may  also  find  this 
docket  on  the  Internet  at  http:// 
dms  dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

questions  on  the  public  meeting,  call 
Dolores  Mercier,  Project  Manager,  Office 
of  Design  and  Engineering  Standards 
(t;-MSE),  Coast  Guard,  telephone  202- 
267-0658.  fax  202-267-4816.  e-mail 
dmervwr®comdt. uscg.mil  For  questions 
on  viewing  or  submitting  material  to  the 
docket,  call  Dorothy  Beard.  Chief. 
Dockets.  Department  of  Transportation, 
phone  202-366-9329. 

SUPPLEMENTARY  INFORMATION: 

Rfqiwst  for  (A)mments 

The  notice  of  proposed  rulemaking 
(NPRM).  published  on  February  8.  2000 
(65  FR  6111).  encouraged  interested 
persons  to  participate  in  this  rulemaking 
by  submitting  written  comments  by  May 
8.  2000  The  comment  period  for  this 


rulemaking  is  reopened  and  will  close 
July  7.  2000. 

If  you  submit  written  comments, 
please  include  your  name  and  address, 
and  identify  the  docket  number  for  this 
rulemaking  [USCG-2000-6096]  and  the 
reason  for  each  comment.  You  may 
submit  your  comments  and  material  by 
mail,  delivery,  fax,  or  electronic  means 
to  the  Docket  Management  Facility  at 
the  address  under  ADDRESSES;  but 
please  submit  your  comments  and 
material  by  only  one  means.  Please 
submit  all  comments  and  material  in  an 
unbound  format,  no  larger  than  8''2  by 
1 1  inches,  suitable  for  copying  and 
electronic  filing  to  the  Facility  at  the 
address  under  ADDRESSES.  If  you  want 
acknowledgement  of  receipt  of  your 
comments,  please  enclose  a  stamped, 
self-addressed  postcard  or  envelope.  We 
will  consider  all  comments  and  material 
received  whether  submitted  in  writing 
to  the  docket  or  presented  during  the 
public  meeting  discussed  below. 

Public  Meeting 

We  have  received  several  requests  for 
a  public  meeting  and  have  scheduled 
one  The  scope  of  the  meeting  is  limited 
only  to  matters  addressed  in  the  NPRM. 
Comments  concerning  adoption  of  IEEE 
Standard  45  (1998)  will  not  be  included 
as  part  of  this  meeting.  A  request  for 
comments  concerning  adoption  of  IEEE 
Standard  45  (1998)  is  scheduled  for 
publication  this  summer. 

We  encourage  your  further 
participation  by  attending  the  meeting 
or  by  submitting  comments  and  related 
material  on  the  NPRM. 

Information  on  Services  for  Individuals 
With  Disabilities 

For  information  on  facilities  or 
services  for  people  with  disabilities  or 
to  request  special  assistance  at  the 
meeting,  contact  Dolores  Mercier,  Office 
of  Design  and  Engineering  Standards 
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(G-MSE).  Coast  Guard,  telephone  202- 
267-0658.  e-mail 

dmercier@comdt.uscg.mil,  as  soon  as 
possible. 

Dated:  May  31.  2000. 
R.C.  North, 

Rear  Admiral.  I '  S.  Coast  Guard,  .Assistant 
Commandant  for  Marine  Safety  and 
Environmental  Protection. 
|FR  Doc.  00-14112  Filed  6-1-00;  1:02  pm] 

8ILUNG  CODE  4910-1 5-4J 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  20 

[CO  Docket  No.  94-102  and  WT  Docket  No. 
00-80;  DA  00-1098] 

Wireless  E911;  Call  Back  Number 
Issues  Associated  With  Non-Service 
Initialized  Wireless  911  Calls 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission,  in  this 
document,  seeks  comment  on  a  request 
for  further  consideration  of  call  back 
number  issues  associated  with  non- 
service  initialized  wireless  911  calls. 
The  action  is  needed  to  establish  a 
strong,  inclusive  record  on  these  issues 
that  the  Commission  may  use  in  making 
well-informed  decisions  in  this  critical 
enhanced  911  proceeding. 
DATES:  Submit  comments  on  or  before 
June  19,  2000;  submit  reply  comments 
on  or  before  July  5,  2000. 

ADDRESSES:  Send  comments  and  reply 

comments  to  the  Office  of  the  Secretary, 

Federal  Communications  Commission, 

Washington,  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 

Barbara  Reideler  or  Jay  Whalely,  202- 

418-1310. 

SUPPLEMENTARY  INFORMATION: 

1.  On  April  28,  2000,  the  Texas  911 
Agencies,'  the  National  Emergency 


Number  Association  (NENA),  the 
Association  of  Public-Safety 
Communications  Officials-International , 
Inc.  (APCO)  and  the  National 
Association  of  State  Nine-One-One 
Administrators  (NASNA)  (collectively, 
the  Public  Safety  Entities)  filed  a  letter 
with  the  Federal  Communications 
Commission  (Commission)  seeking 
further  consideration  of  call  back 
number  issues  associated  with  non- 
service  initialized  911  calls. 

2.  Phase  I  Enhanced  911  rules  require 
that  a  dialable  number  accompany  each 
911  call  to  enable  Public  Safety 
Answering  Points  ("PSAPs") 
dispatchers  to  either  call  back  if  the  call 
is  disconnected  or  obtain  additional 
information.  (47  CFR  20.18((d)).  In  its 
E911  First  Report  and  Order  (61  FR 
40348,  August  2,  1996)  the  Commission 
recognized  that  it  would  not  always  be 
possible  for  carriers  to  provide  reliable 
call  back  numbers  for  all  wireless  911 
calls.  Thus,  the  Commission  exempted 
covered  carriers  from  providing  reliable 
call  back  numbers  to  PSAPs  in  cases 
where  the  wireless  telephone  is  not 
associated  with  a  dialable  telephone 
number,  such  as  those  designed  or 
offered  on  an  originate-only  rate  plan  or 
those  never  initialized  with  an 
underlying  carrier  service. 

3.  The  Public  Safety  Entities  note  that, 
increasingly,  refurbished  wireless 
telephones  are  being  distributed  by 
many  orgemizations.  While  not 
challenging  the  benefits  of  these 
donations,  the  Public  Safety  Entities 
note  that  these  distributed  telephones 
and  other  911-only  non-serviced 
initialized  telephones,  may  not  provide 
valid  call  back  emergency  information 
even  when  used  in  areas  where  91 1 
Phase  I  services  have  been 
implemented.  The  Public  Safety  Entities 
assert  that  increased  sales  and  use  of 


'  The  Texas  91 1  Agencies  are  comprised  of  the 
Texas  Commission  of  State  Emergency 
Communications  (a  state  agency)  and  the  following 
local  Texas  Emergency  Communications  Districts; 
Tarrant  County  911  District.  Bexar  Metro  911 
Network,  Brazos  County  Emergency 


Communication  District,  DENCO  Area  911  District, 
911  Network  of  East  Texas.  Galveston  County 
Emergency  Communication  District.  Greater  Harris 
County  911  Emergency  Network.  Henderson  County 
91 1  Communication  District,  Howard  County  91 1 
Communication  District.  Kerr  Emergency  911 
Network.  Lubbock  County  Emergency 
Communication  District.  McLennan  County 
Emergency  Assistance  District.  Midland  Emergency 
Communication  District.  Montgomery  County 
Emergency  Communication  District,  Potter-Randall 
County  Emergency  Communication  District,  and 
Texas  Eastern  911  Network. 


these  wireless  telephones  create  a 
public  safety  concern  that  should  be 
further  considered.  Accordingly,  the 
Public  Safety  Entities  request  that  the 
Commission  seek  additional  comment 
concerning  call  back  capabilities  for 
non-serviced  initialized  handsets  and 
address  whether  further  Commission 
action,  such  as  technical  solutions  or 
educational  programs,  is  needed  or 
appropriate. 

Procedural  Matters 

4.  Pursuant  to  §  1.45  of  the 
Commission's  Rules.  47  CFR  1.45. 
interested  parties  may  file  comments  on 
the  proposed  implementation  deadline 
no  later  than  June  19,  2000.  Replies 
shall  be  filed  no  later  than  July  19.  2000. 
All  comments  shcdl  reference  the  docket 
number  of  this  proceeding.  Comments 
may  be  filed  using  the  Commission's 
Electronic  Comment  Filing  System 
(ECFS)  or  by  filing  paper  copies. 
Comments  filed  through  the  ECFS  can 
be  sent  as  an  electronic  file  via  the 
Internet  to  http://wAvw.fcc.gov/e-file/ 
ecfs.html.  In  completing  the  transmittal 
screen,  commenters  should  include 
their  full  name.  Postal  Service  mailing 
address,  and  the  docket  number  of  this 
proceeding.  Parties  filing  electronically 
should  also  e-mail  a  copy  of  their 
comments  to  jwhaley@fcc.gov.  Parties 
who  choose  to  file  by  paper  must  file  an 
original  and  four  copies  of  each  filing 
with  the  Commission's  Secretary 
(Magalie  Roman  Salas,  Office  of  the 
Secretary,  Federal  Communications 
Commission,  445  12th  Street  SW, 
Washington,  DC  20554)  and  a  diskette 
copy  to  the  Commission's  copy 
contractor  (International  Transcription 
Service,  Inc.  (ITS),  CY-B400,  (202)  857- 
3800). 

5.  Pursuant  to  §1.1206  of  the 
Commission's  Rules.  47  CFR  1.1206. 
this  proceeding  is  a  permit-but-disclose 
proceeding  in  which  ex  parte 
communications  are  permitted  subject 
to  disclosure. 

Federal  Communications  Commission. 
Magalie  Roman  Salas, 

Secretary- 

[FR  Doc.  00-14032  Filed  6-2-00;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Natural  Rasources  Conaervatton 
Sarvica 

Notica  of  Propoaad  Changaa  to 
Saction  IV  of  tha  Flald  OfHca  Tachnlcal 
GuMa  (FOTG)  of  ttM  Natural  Raaourcaa 
Conaarvatlon  Sarvica  In  Tannaaaaa 

agency:  Natural  Resources 
Conservation  Service  (NRC«S)  in 
Tennessee.  U.S.  Department  of 
Agriculture. 

ACTION:  Notice  of  Availability  of 
proposed  changes  in  Section  IV  of  the 
FOTG  of  the  NRCS  in  Tennessee  for 
review  and  comment. 


SUMMARY:  It  is  the  intention  of  NRCS  in 
Tennessee  to  issue  conservation  practii;e 
standards,  (^Ujsure  of  Waste 
Impoundments  (Code  :<60),  Clrade 
Stabilization  Structure  (Clode  410). 
Manure  Transfer  (Code  B34).  Nutrient 
Management  (Code  590),  Pond  (C'ode 
;i78).  Trough  or  Tank  (Code  614),  Waste 
Storage  Facility  (C^ode  J 13),  Waste 
Treatment  Lagoon  (Code  359),  Waste 
Utilization  (Clode  633).  for  inclusion  in 
Sectit)n  IV  of  the  HELD  OFFICIE 

technic:al  guide  (fotg) 

DATES:  Comments  will  be  received  until 

July  5.  2000 

FOR  FURTHER  INFORMATION  CONTACT: 

Inquire  in  writing  to  lames  W   Ford. 
State  Conservationist.  Natural  Resources 
Cionservation  Service  (NRCS).  675  US 
C^ourthouse,  HOI  Droadwav.  Nashville. 
Tennessee.  37203  (lopies  of  the  practice 
standards  will  be  made  available  upon 
written  request 

SUPPLEMENTARY  INFORMATION:  StK.tlon 
343  of  the  Federal  Agriculture 
Improvement  and  Reform  .'\ct  of  1996 
states  that  revisions  made  after 
enactment  of  the  law  to  NRCS  state 
ttH:hnical  guides  used  to  perform  highly 
erodibU'  land  ami  wetlands  provisions 
of  the  law  shall  be  made  available  for 
Public  review  and  comment    For  the 
next  30  days,  the  NRCS  in  Tennessee 


will  receive  comments  relative  to  the 
jiroposed  changes.  Following  that 
period,  a  determination  will  be  made  by 
the  NRCS  in  Tennessee  regarding 
disposition  of  those  comments  and  a 
final  determination  of  change  will  be 
made. 

Uiilcd   Mav  Jfi.  J()(K) 
Donald  L.  Dotson, 

A<  tinn  Statf  Consfn'ationisl,  Natural 
Wfsourffs  (^onsfnatinn  .SVrviV  c,  Wishvillr. 

/(•fUlcssff 

IFK  [)(ii    ()(K-1.H«)J  Filf'd  f»-2-<l(),  H  Ai  dm] 
BILLING  COOC  M1&-1ft-M 


BROADCASTING  BOARD  OF 
GOVERNORS 

'  Sunahlna  Act  Maating 

DATE  AND  TIME:  June  13.  2000;  9:00  a.m. 
PLACE:  RFE/RL.  Inc..  Room  546, 
Vinohradska  1.  110  00  Prague  1,  Prague. 
Cz»K:h  Republic. 

CLOSED  MEETING:  The  members  of  the 
Broadcasting  Board  of  Governors  (BBG) 
will  meet  in  closed  session  to  review 
and  discuss  a  number  of  issues  relating 
to  U.S.  Government-funded  non- 
military  international  broadcasting. 
They  will  address  internal  procedural, 
budgetary,  and  personnel  issues,  as  well 
as  sensitive  foreign  policy  issues 
relating  to  potential  options  in  the  U.S. 
international  broadcasting  field.  This 
meeting  is  closed  because  if  open  it 
likely  would  either  disclose  matters  that 
would  be  properly  classified  to  be  kept 
sec:ret  in  the  interest  of  foreign  policy 
under  the  appropriate  executive  order  (5 
U.S.C;.  552b. (c)(1))  or  would  disclose 
information  the  premature  disclosure  of 
which  would  be  likely  to  significantly 
frustrate  implementation  of  a  proposed 
agency  action.  (5  U.S.C.  552b. (c)(9)(B)). 
In  addition,  part  of  the  discussion  will 
relate  solely  to  the  internal  personnel 
and  organizational  issues  of  the  BBG  or 
the  International  Broadcasting  Bureau, 
(5  use:   552b  (c)(2)  and  (6)), 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Persons  interested  in  obtaining  more 
information  should  contact  either 
Brenda  Hardnett  or  lohn  Lindburg  at 
(202) 401-3736 

Dated    luMf  1,  2000 
|nhn  A.  I.indbur);. 

l.tX'il  (■i<iin\i-l 

IKKDiK    ()().^141".1  Filed  fi-1-00;  2,0.T  pml 
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DEPARTMENT  OF  COMMERCE 

Sut>mla8ion  for  OMB  Revlaw: 
Commant  Raquaat 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13. 

Bureau:  International  Trade 
Administration. 

Title:  U.S.  Government  Trade  Event 
Information  Request. 

Agency  Form  Number:  ITA-4136P. 

OMB  Number:  0625-xxxx. 

Type  of  Request:  Regular  Submission. 

Burden:  50  hours. 

Number  of  Respondents:  50. 

Avg.  Hours  Per  Response:  1  hour. 

Needs  and  Uses:  The  International 
Trade  Administration's  Advocacy 
Center  marshals  federal  resources  to 
assist  U.S.  firms  competing  for  foreign 
government  procurements  worldwide. 
The  Advocacy  Center  is  under  the 
umbrella  of  the  Trade  Promotion 
Coordinating  Committee  (TPCC),  which 
is  chaired  by  the  Secretary  of  Commerce 
and  includes  19  federal  agencies 
involved  in  export  promotion.  The 
mission  of  the  Advocacy  Center  is  to 
promote  U.S.  exports  and  create  U.S. 
jobs  and  coordinate  U.  S.  Government 
(USG)  advocacy  among  the  TPCC.  The 
purpose  of  the  questionnaire  is  to 
collect  the  necessary  information  to 
make  an  evaluation  as  to  whether  a  firm 
qualifies  for  senior-level  USG  support, 
in  the  form  of  attendance  at  an  event 
including  witnessing  a  commercial 
agreement  signing.  The  event  could  be 
a  company  sponsored  activity  or  a 
foreign  or  USG  sponsored  event  to 
highlight  a  commercial  trade  success  for 
more  than  one  firm.  Without  this 
information  we  will  be  unable  to 
determine  if  a  U.S.  firm  is  eligible  for 
USG  support  for  the  firms  role  in  the 
event. 

Affected  Public:  Businesses  or  other 
for  profit,  not-for-profit  institutions. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit,  voluntary. 

OMB  Desk  Officer:  David  Rostker. 
(202) 395-7340. 

Copies  of  the  above  information 
collection  can  be  obtained  by  calling  or 
writing  Linda  Engelmeier,  Department 
Forms  Clearance  Officer.  (202)  482- 
3129.  Department  of  Commerce,  Room 
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6086,  14th  and  Constitution  Avenue. 
N.W..  Washington,  D.C.  20230.  Email 
LEngelme@doc.gov. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
David  Rostker.  OMB  Desk  Officer.  Room 
10202.  New  Executive  Office  Building, 
Washington  DC.  20503  within  30  days 
of  the  publication  of  this  notice  in  the 
Federal  Register. 

Dated:  May  30.  2000. 
Madeleine  Clayton, 

Management  Analyst.  Office  of  the  Chief 

Information  Officer. 

|FR  Doc.  00-13973  Filed  6-2-00;  8:45  am] 

BILUNG  CODE  3510-On-<J 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Docket  22-2000] 

Foreign-Trade  Zone  146 — Lawrence 
County,  IL;  Application  for  Expansion 
of  Manufacturing  Authority — Subzone 
146A,  Nortli  American  Lighting,  Inc., 
Facilities,  Flora  and  Salem,  IL 
(Automotive  Lighting  Products) 

A  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Bi-State  Authority, 
grantee  of  FTZ  146,  requesting  an 
expansion  of  the  scope  of  manufacturing 
authority  to  include  new  manufacturing 
capacity  under  FTZ  procedures  and 
requesting  authority  to  expand  the 
boundary  of  FTZ  Subzone  146A  at  the 
North  American  Lighting,  Inc.  (NAL), 
facilities  in  Flora  and  Salem,  Illinois.  It 
was  formally  filed  on  May  30,  2000. 

Subzone  146A  was  approved  by  the 
Board  in  1988  with  authority  granted  for 
the  manufacture  of  automotive  lighting 
components  and  other  related  auto  parts 
at  NAL's  manufacturing  facilities 
(355,000  sq.ft./14  acres)  in  Flora,  Illinois 
(Site  1)  (Board  Order  371,  53  FR  5436, 
2-24-88).  The  subzone  was 
subsequently  reorganized  and  expanded 
to  include  NAL's  second  manufactiu-ing 
facility  (380,000  sq.ft. /22  acres)  in  the 
Salem  Industrial  Park,  Salem,  Illinois 
(Site  2)  (Board  Order  718,  60  FR  2375, 
1-9-95),  with  the  scope  of  FTZ 
manufacturing  authority  increased  to  28 
million  units  annually. 

The  applicant  is  now  requesting 
authority  to  expand  the  subzone 
boundaries  to  include  an  additional 
300,000  square  feet  of  manufacturing 
space  within  Site  1  and  an  additional 
17-acre  parcel  and  365,000  square  feet 
manufacturing/warehouse  space  within 
Site  2.  Under  the  ciurent  expansion 
plan,  the  NAL  facilities'  capacity  will  be 


approximately  doubled  (to  56  million 
units  per  year)  with  the  addition  of 
665,000  square  feet  of  production  area. 
Activity  at  the  facilities  (2,200 
employees)  involves  design,  injection 
molding,  plating  and  assembly  of  motor 
vehicle  headlamps,  rear  combination 
lamps,  high  mount  stop  lamps,  turn 
signals,  dome  and  truiik  lamps,  fog 
lamps,  side  marker  and  license  plate 
lamps  using  domestic  and  foreign-origin 
components.  Foreign-sourced 
components  and  materials  (about  19 
percent  of  total  purchases)  include: 
various  polymers  and  resins  in  primarv 
form  (HTSUS  Ch.  39),  articles  of  rubber 
and  plastic,  parts  of  lighting  equipment, 
wiring  harnesses,  bulbs,  gaskets/seals, 
fasteners,  optical  elements  of  glass, 
certain  electrical  apparatus,  lamps  and 
lenses,  optical  fiber  and  cable/bundles 
(duty  rates:  free-12.5%,  1.2«:/kg-i-7.5%). 

FTZ  procediues  exempt  NAL  from 
Customs  duty  payments  on  the  foreign 
components  used  in  export  production 
(9%  of  shipments).  On  its  domestic 
sales,  the  company  is  able  to  choose  the 
duty  rates  that  apply  to  finished 
automotive  lighting  equipment  and 
parts  (duty  free,  2.5%)  for  the  foreign 
components  noted  above.  The  auto  duty- 
rate  (2.5%)  applies  if  the  finished 
products  are  shipped  via  zone-to-zone 
transfer  to  U.S.  motor  vehicle  assembly 
plants  with  subzone  status.  The  request 
indicates  that  the  savings  from  FTZ 
procedures  will  continue  to  help 
improve  the  facilities'  international 
competitiveness. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  conunent  on  the  application  is 
invited  from  interested  parties. 
Submissions  (original  and  three  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretary  at  the  address 
below.  The  closing  period  for  their 
receipt  is  August  4,  2000.  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 
may-be  submitted  during  the  subsequent 
15-day  period  (to  August  21,  2000). 

A  copy  of  the  application  will  be 
available  for  public  inspection  at  the 
following  location:  Office  of  the 
Executive  Secreteiry,  Foreign-Trade 
Zones  Board,  Room  4008,  U.S. 
Department  of  Conunerce,  14th  Street  & 
Constitution  Avenue,  NW,  Washington, 
DC  20230. 

Dated:  May  30.  2000. 
Dennis  Puccinelli, 

Acting  Executive  Secretary. 

[FR  Doc.  00-14031  Filed  6-2-00;  8:45  am] 

BH.UNG  CODE  3510-OS-^ 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 

[Docket  21-2000] 

Foreign-Trade  Zone  183 — Austin, 
Texas;  Application  for  Expansion 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Foreign  Trade  Zone  of 
Central  Texas.  Inc..  grantee  of  FTZ  183, 
requesting  authority  to  expand  FTZ 
183-Site  3  (High  Tech  Corridor  site)  in 
Austin,  Texas.  The  application  was 
submitted  pursuant  to  the  provisions  of 
the  Foreign-Trade  Zones  Act.  as 
amended  (19  U.S.C.  81a-81u).  and  the 
regulations  of  the  Board  (15  CFR  part 
400).  It  was  formally  filed  on  Mav  26. 
2000. 

FTZ  183  was  approved  on  December 
23,  1991  (Board  Order  550.  57  FR  42, 
1/2/92).  expanded  twice  in  1998  (Board 
Order  964.  63  FR  12837.  3/23/98;  Board 
Order  994.  63  FR  39071 ,  7/21/98),  and 
expanded  in  1999  (Board  Order  1035.  64 
FR  19978,  4/23/99).  The  zone  currently 
consists  of  eight  sites  in  the  Austin. 
Texas,  area:  Site  1  (317  acres.  7 
parcels) — Austin  Enterprise  site,  within 
the  Austin  Enterprise  Zone  Area  along 
Highway  290  and  the  Ben  White 
Boulevard-Montopolis  Drive  area. 
Austin;  Site  2  (50  acres) — Balcones 
Research  site  located  in  north  central 
Austin  at  the  intersection  of  Biunett 
Road  and  Longhom  Boulevard:  Site  3 
(1,336  acres.  11  parcels)  High  Tech 
Corridor  site  located  along  1-35,  14 
miles  north  of  downtown  Austin  (site 
straddles  Austin-Round  Rock  City  line); 
Site  4  (122  acres)  Cedar  Park  site,  some 
8  miles  northwest  of  the  Austin  city 
limits,  in  Williamson  County;  Site  5 
(246  acres.  2  parcels)  Roujid  Rock 
"SSC"  site  located  along  1-35  between 
Chandler  Road  and  Westinghouse  Road 
on  the  northern  edge  of  the  City  of 
Round  Rock;  Site  6  (246  acres) 
Georgetown  site,  located  along  1-35  and 
U.S.  81,  south  of  downtown 
Georgetown;  Site  7  (40  acres)  San 
Marcos  site,  located  within  the  San 
Marcos  Municipal  Airport  facility  in 
eastern  San  Marcos,  adjacent  to  State 
Highway  21.  on  the  Hays  County/ 
Caldwell  County  line;  and.  Site  8  (200 
acres)  MET  Center  industrial  park 
located  between  U.S.  Highway  183 
South  and  State  Highway  71  East  in 
southeast  Austin,  some  5  miles 
northwest  of  the  new  Austin  Bergstrom 
International  Airport. 

The  applicant  is  now  requesting 
authority  to  expand  Site  3  to  include 
two  additional  parcels  (276  acres), 
located  to  the  west  of  the  existing  site. 
The  area  consists  of  the  tech. ridge 


35604 


Federal  Register/ Vol.  65,  No.  108 /Monday.  June  5.  2000 /Notices 


corporate  center  and  the  Wells  Branch 
Industrial  Park.  This  proposed  change 
will  increase  the  FTZ  area  at  Site  3  to 
1.612  acres  No  specific  manufacturing 
requests  are  being  made  at  this  time. 
Such  requests  would  be  made  to  the 
Board  on  a  case-by-case  basis. 

in  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  is  invited  from 
interested  parties.  Submissions  (original 
and  3  copies)  shall  be  addressed  to  the 
Board's  Executive  Sec:retar\'  at  the 
address  below.  The  closing  period  for 
their  receipt  is  August  4,  2000.  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 
may  he  submitted  during  the  subsequent 
15-day  period  (to  August  21,  2000). 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
for  public  inspection  at  each  of  the 
following  locations: 
U.S.  Department  of  Commerce.  Export 

Assistance  ("enter,  1700  Congress, 

Second  Floor.  Austin,  TX  78701. 


Office  of  the  Executive  Secretary. 
Foreign-Trade  Zones  Board.  U.S. 
Department  of  Commerce.  14th  & 
Pennsylvania  Avenue.  N\V.  Room 
4008.  Washington  DC  20230. 

Oitti'd    .Mdv  ^fl.  2(«)0 
Dennis  Pucr.ineUi, 
At  tiiifi  Excrutivf  Se< Tflary. 
IFK  Doi    0()-140:tO  Filed  fi-2-00;  8:45  am] 
BILUNG  COOE  3510-OS-^ 

DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Notice  of  Initiation  of  Five- Year 
("Sunset")  Reviews  of  Antidumping 
Duty  Orders  on  Canned  Pineapple 
Fruit  From  Thailand  and 
Ferrovanadlum  and  NItrlded  Vanadium 
From  Russia 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

SUMMARY:  In  accordance  with  section 
751(c)  of  the  Tariff  Act  of  1930,  as 
amended  ("the  Act"),  the  Department  of 


Commerce  ("the  Department")  is 
automatically  initiating  five-year 
(  "sunset")  reviews  of  the  antidumping 
duty  orders  listed  below.  The 
International  Trade  Commission  (""the 
Commission  ")  is  publishing 
concurrently  with  this  notice  its  notices 
of  Institution  of  Five-  Year  Reviews 
covering  these  same  orders. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathr\n  B.  McCormick,  or  James 
Maeder,  Office  of  Policy,  Import 
Administration,  International  Trade 
Administration.  U.S.  Department  of 
Commerce,  at  (202)  482-1930.  or  482- 
3330.  respectively,  or  Vera  Libeau, 
Office  of  Investigations.  U.S. 
International  Trade  Commission,  at 
(202) 205-3176. 
SUPPLEMENTARY  INFORMATION: 

Initiation  of  Reviews 

In  accordance  with  19  CFR  351.218 
(see  Procedures  for  Conducting  Five- 
year  ("Sunset")  Reviews  of 
Antidumping  and  Countervailing  Duty 
Orders,  63  FR  13516  (March  20,  1998)"), 
we  are  initiating  sunset  reviews  of  the 
following  antidumping  duty  orders: 


DOC  Case  No 

ITC  Case  No 

Country 

Product 

A-549-813  

731 -TA- 706 
731-TA-807 

Thailand  

Russia 

Canned  Pineapple  Fnjit. 

A-821-807  

Ferrovanadium  and  Nitrided  Vanadium 

Statute  and  Regulations 

Pursuant  to  sections  751(c)  and  752  of 
the  Act,  an  antidumping  duty  ("AD  ") 
order  will  be  revoked  unless  revocation 
or  termination  would  be  likely  to  lead 
to  continuation  or  recurrence  of  (1) 
dumping,  and  (2)  material  injury  to  the 
domestic  industry. 

The  reviews  will  be  conducted 
pursuant  to  sections  751(c)  and  752  of 
the  Act.  The  Department's  procedures 
for  the  conduct  of  sunset  reviews  are  set 
forth  in  Procedures  for  Conducting  Five- 
year  ("Sunset"')  Reviews  of 
Antidumping  and  Countervailing  Dutv 
Orders.  63  FR  13516  (March  20,  1998) 
('"Sunset  Regulations  ")  and  in  19  CFR 
part  351  (1999)  in  general.  Guidance  on 
methodological  or  analytical  issues 
relevant  to  the  Department's  conduct  of 
sunset  reviews  is  set  forth  in  the 
Department's  Policy  Bulletin  98:3— 
Policies  Regarding  the  Conduct  of  Five- 
year  ("Sunset")  Reviews  of 
Antidumping  and  Countervailing  Duty 
Orders;  Policy  Bulletin,  63  FR  18871 
(April  16,  1998)  ("Sunset  Policy 
Bulletin"). 

Filing  Information 

As  a  courtesy,  we  are  making 
information  related  to  sunset 


proceedings,  including  copies  of  the 
Sunset  Regulations  and  Sunset  Policy 
Bulletin,  the  Department's  schedule  of 
sunset  reviews,  case  history  information 
{e.g.,  previous  margins,  duty  absorption 
determinations,  scope  language,  import 
volumes),  and  service  lists,  available  to 
the  public  on  the  Department's  sunset 
internet  website  at  the  following 
address;  '"http://www.ita.doc.gov/ 
importadmin/records/sunset/". 

All  submissions  in  the  sunset  reviews 
must  be  filed  in  accordance  with  the 
Department's  regulations  regarding 
format,  translation,  service,  and 
certification  of  documents.  These  rules 
can  be  found  at  19  CFR  351.303  (2000). 
Also,  we  suggest  that  parties  check  the 
Department's  sunset  website  for  any 
updates  to  the  service  list  before  filing 
any  submissions.  We  ask  that  parties 
notify'  the  Department  in  writing  of  any 
additions  or  corrections  to  the  list.  We 
also  would  appreciate  written 
notification  if  you  no  longer  represent  a 
party  on  the  service  list. 

Because  deadlines  in  a  sunset  review 
are,  in  many  instances,  very  short,  we 
urge  interested  parties  to  apply  for 
access  to  proprietary'  information  under 
administrative  protective  order  ("APO") 
immediately  following  publication  in 


the  Federal  Register  of  the  notice  of 
initiation  of  the  sunset  review.  The 
Department's  regulations  on  submission 
of  proprietary  information  and 
eligibility  to  receive  access  to  business 
proprietary  information  under  APO  can 
be  found  at  19  CFR  351.304-306  {see 
Antidumping  and  Countervailing  Duty 
Proceedings:  Administrative  Protective 
Order  Procedures;  Procedures  for 
Imposing  Sanctions  for  Violation  of  a 
Protective  Order,  63  FR  24391  (May  4, 
1998)). 

Information  Required  from  Interested 
Parties 

Domestic  interested  parties  (defined 
in  19  CFR  351.102  (2000))  wishing  to 
participate  in  the  sunset  reviews  must 
respond  not  later  than  15  days  after  the 
date  of  publication  in  the  Federal 
Register  of  the  notice  of  initiation  by 
filing  a  notice  of  intent  to  participate. 
The  required  contents  of  the  notice  of 
intent  to  participate  are  set  forth  in  the 
Sunset  Regulations  at  19  CFR 
351.218(d)(l)(ii).  In  accordance  with  the 
Sunset  Regulations,  if  we  do  not  receive 
a  notice  of  intent  to  participate  from  at 
least  one  domestic  interested  party  by 
the  15-day  deadline,  the  Department 
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will  automatically  revoke  the  orders 
without  further  review. 

If  we  receive  a  notice  of  intent  to 
participate  from  a  domestic  interested 
party,  the  Sunset  Regulations  provide 
that  all  parties  wishing  to  participate  in 
the  sunset  review  must  file  substantive 
responses  not  later  than  30  days  after 
the  date  of  publication  in  the  Federal 
Register  of  the  notice  of  initiation.  The 
required  contents  of  a  substantive 
response  are  set  forth  in  the  Sunset 
Regulations  at  19  CFR  351.218(d)(3). 
Note  that  certain  information 
requirements  differ  for  foreign  and 
domestic  parties.  Also,  note  that  the 
Department's  information  requirements 
are  distinct  from  the  International  Trade 
Commission's  information 
requirements.  Please  consult  the  Sunset 
Regulations  for  information  regarding 
the  Department's  conduct  of  sunset 
reviews.'  Please  consult  the 
Department's  regulations  at  19  CFR  part 
351  (2000)  for  definitions  of  terms  and 
for  other  general  information  concerning 
antidumping  duty  order  proceedings  at 
the  Department. 

This  notice  of  initiation  is  being 
published  in  accordance  with  section 
751(c)  of  the  Act  and  19  CFR  351.218(c). 

Dated:  May  30.  2000. 
Troy  H.  Cribb. 

Acting  Assistant  Scrrptary  for  Import 
Administration. 

\¥R  Dot..  00-14023  Filed  6-2-00;  8:45  am] 
BILUNG  CODE  3S10-DS-P 


DEPARTMENT  OF  COMMERCE 
international  Trade  Administration 

[A-570-822,  A-583-820] 

Helical  Spring  Locic  Washers  From  the 
People's  Republic  of  China  and 
Taiwan;  Final  Results  of  Expedited 
Sunset  Reviews 

AGENCY:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Final  Results  of 
Expedited  Sunset  Reviews:  Helical 
Spring  Lock  Washers  From  the  People's 
Republic  of  China  and  Taiwan. 

SUMMARY:  On  November  2.  1999,  the 
Department  of  Commerce  ("the 
Department")  initiated  sunset  reviews  of 
the  antidumping  duty  orders  on  helical 


'  .^  number  of  parties  commented  tliat  these 
itilprim-final  regulations  prnvided  insuffirient  time 
for  rebultal.s  to  substantive  responses  to  a  notice  of 
initiation  (Sunset  Regulations.  19  CFR 
351.218(d)(4)).  As  provided  in  19  CFR  3.51.302(b) 
(2000).  t}ie  Department  wijl  consider  individual 
requests  for  extension  of  that  five-day  deadiine 
l)ased  upon  a  showing  of  good  cause. 


spring  lock  washers  ("HSLWs")  from 
the  People's  Republic  of  China  ("PRC") 
and  Taiwan  (64  FR  59160)  pursuant  to 
section  751(c)  of  the  Tariff  Act  of  1930. 
as  amended  ("the  Act").  On  the  basis  of 
notices  of  intent  to  participate  filed  on 
behalf  of  domestic  interested  parties  and 
inadequate  response  (in  these  cases,  no 
response)  from  respondent  interested 
parties,  the  Department  determined  to 
conduct  expedited  reviews.  As  a  result 
of  these  reviews,  the  Department  finds 
that  revocation  of  the  antidumping  duty 
orders  would  likely  lead  to  continuation 
or  recurrence  of  dvunping  at  the  levels 
indicated  in  the  Final  Results  of 
Reviews  section  of  this  notice. 

EFFECTIVE  DATE:  June  5,  2000. 

FOR  FURTHER  INFORMATION  CONTACT:  Eun 

W.  Cho  or  Carole  Showers,  Office  of 
Policy  for  Import  Administration, 
International  Trade  Administration. 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW, 
Washington,  DC  20230;  telephone:  (202) 
482-1698  or  (202) 482-3217. 
respectively. 

SUPPLEMENTARY  INFORMATION: 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  ('"the  Act"),  are  references  to 
the  provisions  effective  January  1,  1995, 
the  effective  date  of  the  amendments 
made  to  the  Act  by  the  Uruguay  Round 
Agreements  Act  ("URAA").  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department's  regulations  are  to  19 
CFR  part  351  (1999)  in  general. 
Guidance  on  methodological  or 
analytical  issues  relevant  to  the 
Department's  conduct  of  sunset  reviews 
is  set  forth  in  the  Department's  Policy 
Bulletin  98:3 — Policies  Regarding  the 
Conduct  of  Five-year  ( '  'Sunset ' '} 
Reviews  of  Antidumping  and 
Countervailing  Dutv  Orders:  Policv 
Bulletin.  63  FR  18871  (April  16,  1998) 
{"Sunset  Policy  Bulletin"). 

Background 

On  November  2,  1999,  the  Department 
initiated  sunset  reviews  of  the 
antidumping  orders  on  HSLWs  from  the 
PRC  and  Taiwan  (64  FR  59160), 
pursuant  to  section  751(c)  of  the  Act.  On 
the  basis  of  a  notice  to  participate  and 
adequate  substantive  response  filed  on 
behalf  of  a  domestic  interested  party  in 
each  review,  and  inadequate  response 
(in  these  cases,  no  response)  from 
respondent  interested  parties,  we 
determined  to  conduct  expedited 
reviews.  The  Department  has  conducted 
these  sunset  reviews  in  accordance  with 
sections  751  and  752  of  the  Act. 


Scope 

The  products  covered  by  this  review 
are  HSLWs  of  carbon  steel,  of  carbon 
alloy  steel,  or  of  stainless  steel,  heat- 
treated  or  non-heat-treated,  plated  or 
non-plated,  with  ends  that  are  off-line. 
HSLWs  are  designed  to:  (1)  Function  as 
a  spring  to  compensate  for  developed 
looseness  between  the  component  parts 
of  a  fastened  assembly:  (2)  distribute  the 
load  over  a  larger  area  for  screws  or 
bolts;  and,  (3)  provide  a  hardened 
bearing  surface.  The  scope  does  not 
include  internal  or  external  tooth 
washers,  nor  does  it  include  spring  lock 
washers  made  of  other  metals,  such  as 
copper.  HSLWs  subject  to  this  review 
are  currently  classifiable  under 
subheading  7318.21.0030  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS).  Although  the 
HTSUS  subheading  is  provided  for 
convenience  and  customs  purposes,  the 
WTitten  description  of  the  scope  remains 
dispositive. 

There  has  been  one  scope  ruling  with 
respect  to  HSLWs  from  the  PRC  and 
Taiwan.  On  November  21,  1997.  the 
Department  ruled  that  HSLWs  imported 
into  the  United  States  in  an  uncut,  coil 
form  are  within  the  scope  of  the  order.  ^ 

Analysis  of  Substantive  Responses 

All  issues  raised  in  the  case  and 
rebuttal  briefs  by  parties  to  these  sunset 
reviews  are  addressed  in  the  "Issues  and 
Decision  Memorandum"  (""Decision 
Memo")  from  Jeffrey  A.  May.  Director. 
Office  of  Policy.  Import  Administration, 
to  Troy  H.  Cribb.  Acting  Assistant 
Secretary  for  Import  Administration, 
dated  May  30.  2000.  which  is  hereby 
adopted  by  this  notice.  The  issues 
discussed  in  the  attached  Decision 
Memo  include  the  likelihood  of 
continuation  or  recurrence  of  dumping 
and  the  magnitude  of  the  margin  likely 
to  prevail  w'ere  the  orders  revoked. 
Parties  can  find  a  complete  discussion 
of  all  issues  raised  in  these  reviews  and 
the  corresponding  recommendations  in 
this  public  memorandum  which  is  on 
file  in  room  B-099  of  the  main 
Commerce  building. 

In  addition,  a  complete  version  of  the 
Decision  Memo  can  be  accessed  directly 
on  the  Web  at  www.ita.doc.gov/ 
import_admin/records/frn/.  The  paper 
copy  and  electronic  version  of  the 
Decision  Memo  are  identical  in  content. 

Final  Results  of  Reviews 

We  determine  that  revocation  of  the 
antidumping  duty  orders  on  HSLWs 
from  the  PRC  and  Taiwan  would  be 
likely  to  lead  to  continuation  or 


'■  Spp  \nlirr  ol  Scopp  Rulings.  62  FR  62288 
(November  21.  19971 
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recurrence  of  dumping  at  the  following 
percentage  weighted-average  margins: 


Manufacturer/Exporter 

Margin 
(percent) 

PRC 

Hangzhou  Spring  Washer 

Plant  CHSWP)        

69  88 

HSWP  via  IFI  Morgan  Lim- 

ited            

69  88 

HSWP  via  Carway  Devel- 

opment Lid 

69  88 

HSWP  via  Midway  Fas- 

teners Ltd                

69  88 

HSWP  via  Linkwell  Indus- 

try Co    Ltd 

69  88 

HSWP  via  Fastwell  Indus- 

try Co  .  Ltd 

69  88 

HSWP  via  Sunfast  Inter- 

national Corp 

69  88 

HSWP  via  Winner  Stand- 

ard Parts  Co    Ltd    

69  88 

All  Others                     

128  63 

Taiwan 

Spnng  Lake  Enterpnses 

31  93 

Ceimiko  Industnal 

31  93 

Par  Excellence  Industnal  .. 

31  93 

All  Others     

31  93 

This  notice  serves  as  the  only 
reminder  to  parties  subject  to 
ddministrative  protective  order  ("APO") 
of  their  resptmsibilitv  conc:erniiiK  the 
disposition  of  proprietary  infornidtion 
disclosed  under  AV(.)  m  d( cordance 
with  19C;FR  ;?51  M)r>  of  the 
Department's  regulations.  Timelv 
notification  of  return/destruction  of 
AF'(J  materials  or  conversion  to  judicial 
protective  order  is  hereby  re(]uested 
Failure  to  (;om[)ly  with  the  regulations 
and  the  terms  of  du  APO  is  a 
sanctionable  violation. 

These  five-vear  ("sunset")  reviews 
and  notices  are  in  at  t:ordance  with 
sections  751(c).  752.  and  777(i)(l)  of  the 
Act 

Udtfil    M,i\    H)    JllOd 

Troy  H.  Oibb, 

.■\(  finii  A'isi'itdnt  Si\  ri'tiin  tor  hnpcrt 

Adnunistrtition 

UK  Dm     OO-UIIJJ  1  iI.mI  (.-^-00.  8:4.T  aiill 

BILUNQ  CODE  3StO-^lS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

(A-570-8551 

^4otlce  of  Amended  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value  and  Antidumping  Duty 
Order:  Certain  Non-Frozen  Apple  Juice 
Concentrate  From  the  People's 
Republic  of  China 

AGENCY:  Import  Administration, 
international  Trade  Administration. 
Department  of  ( ionunerce. 


EFFECTIVE  DATE:  June  5.  2000. 

FOR  FURTHER  INFORMATION  CONTACT: 

Craig  Matney,  Sally  Hastings,  or  Annika 
O'Hara.  import  Administration. 
International  Trade  Administration. 
U.S.  Department  of  Commerce.  14th 
Street  and  Constitution  Avenue,  NfW, 
Washington.  DC  20230:  telephone:  (202) 
4H2-1778.  482-3464.  or  482-3798. 
respectively. 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930.  as 
amended  ("the  Act"),  are  references  to 
the  provisions  effective  January  1.  1995, 
the  effective  date  of  the  amendments 
made  to  the  Act  by  the  Uruguay  Round 
Agreements  Act  ("URAA").  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department  of  Commerces  ("the 
Department's")  regulations  are  to  19 
CFR  part  351 (1998) 

Scope  of  Order 

The  product  coven^d  by  this  order  is 
certain  non-frr;zen  apple  juice 
concentrate  ("N'F.\I('")  Certain  NFAJC 
IS  defined  as  all  non-frozen 
concentrated  apple  juic;e  with  a  Brix 
scale  of  40  or  greater,  whether  or  not 
containing  added  sugar  or  other 
sweetening  matter,  and  whether  or  not 
fortified  with  vitamins  or  minerals. 
Kxcluded  from  the  scope  of  this 
investigation  are:  frozen  concentrated 
apple  juice:  non-frozen  concentrated 
apple  juice  that  has  been  fermented:  and 
non-frozen  concentrated  apple  juice  to 
which  spirits  have  been  added. 

The  merchandise  subject  to  this  order 
is  classified  in  the  Harmonized  Tariff 
Schedule  of  the  I  'nited  States 
("HTSUS")  at  subheadings 
2009.70.00  20  and  2106.90.52.  Although 
the  HT.SUS  subheadings  are  provided 
for  convenience  and  customs  purposes, 
the  written  description  of  the 
merchandise  under  investigation  is 
dispositive. 

Amended  Final  Determination 

In  accordance  with  section  735(a)  of 
the  Act.  tm  .April  13,  2000,  the 
Department  published  its  final 
determination  of  the  antidumping  duty 
investigation  of  certain  NFAIC  from  the 
F'eople's  Republic  of  C^hina  ("PRC")  in 
which  we  determined  that  VS.  sales  of 
NFAfC:  from  the  PRC  were  made  at  less 
than  normal  value  (65  FR  19873 
(UU\uiy.\FAIC  Final'')).  On  April  18. 
2000,  we  received  ministerial  error-, 
allegations,  timelv  filed  pursuant  to 
i?  351  224(c)(2)  of  the  Departments 
regulations  from  Yantai  North  Andre 
luice  O)..  Ltd.  (  "North  Andre  ");  Shaanxi 
Haisheng  Fresh  Fruit  luiceCo.,  Ltd. 
("Haisheng"):  Sanmenxia  Lakeside  Fruit 


Juice  Co.,  Ltd.  ("Lakeside");  Shandong 
Zhonglu  Co.,  Ltd./Rushan  Shangjin- 
Zhonglu  Foodstuff  Co.,  Ltd. /Shandong 
Luling  Fruit  Juice  Co./Rushan  Dongjin 
Foodstuffs  ("Zhonglu"):  Yantai  Oriental 
Juice  Co.,  Ltd.  ("Oriental");  Qingdao 
Nannan  Foods  Co.,  Ltd.  ("Nannan"); 
Xian  Asia  Qin  Fruit  Co.,  Ltd.  ("Asia"); 
Xian  Yang  Fuan  Juice  Co.,  Ltd 
("Fuan ');  Changsha  Industrial  Products 
&  Minerals  Import  and  Export  Co.,  Ltd. 
("Changsha  Industrial");  and  Shangdong 
Foodstuffs  Import  and  Export 
Corporation  ("Shangdong  Foodstuffs") 
(hereinafter  collectively  referred  to  as 
"the  respondents ")  regarding  the 
Department's  final  margin  calculations. 
On  April  24.  2000,  we  received 
comments  on  the  respondents' 
ministerial  error  allegations  from 
Coloma  Frozen  Foods,  Inc.;  Green 
Valley  Packers;  Knouse  Foods 
Cooperative,  Inc.;  Mason  County  Fruit 
Packers  Co-op,  Inc.;  and  Tree  Top  Inc. 
(hereinafter  collectively  referred  to  as 
"the  petitioners"). 

We  have  determined  in  accordance 
with  section  735(e)  of  the  Act  that  a 
ministerial  error  in  the  calculation  of 
the  international  freight  surrogate  value 
was  made  in  our  final  margin 
calculations.  For  a  detailed  discussion 
of  the  above-cited  ministerial  error 
allegations  and  the  Department's 
analysis,  see  Memorandum  to  Richard 
W.  Moreland,  dated  May  8,  2000.  We 
are  amending  the  final  determination  of 
the  antidumping  duty  investigation  of 
NFAIC  fi-om  the  PRC'to  correct  this 
ministerial  error.  The  revised  final 
weighted-average  dumping  margins  are 
as  follows: 


Exponer'manu- 
facturer 

Onginal 
weighted- 
average 
margin  per- 
centage 

Revised 
weighted- 
average 
margin  per- 
centage 

North  Andre    

000 

0.00 

Haisheng    

Lakeside  

1290 
28  54 

12.03 
27  57 

Zhonglu  

Onental    

940 
996 

898 
996 

Nannan  

26.43 

25  55 

Asia        

15.36 
15.36 

15.36 

1488 

"Vang         

Changsha  In- 
dustnal        

1488 
1488 

Shandong  Food- 
stuffs       

1536 

1488 

PRC- wide  rate  .. 

51  74 

51  74 

Antidumping  Duty  Order 

On  May  30,  2000,  in  accordance  with 
section  7'35(d)  of  the  Act.  the  U.S. 
International  Trade  Commission  ("ITC  ") 
notified  the  Department  that  a  U.S. 
industry  is  "materially  injured,"  within 
the  meaning  of  section  735(b)(1)(A)  of 
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the  Act.  by  reason  of  less-than-fair-value 
imports  of  NFAJC  ft-om  the  PRC. 

Therefore,  the  Department  will  direct 
the  U.S.  Customs  Service  to  assess, 
upon  further  advice  by  the  Department, 
antidumping  duties  equal  to  the  amount 
by  which  the  normal  value  of  the 
subject  merchandise  exceeds  the  export 
price  or  constructed  export  price  of  the 
subject  merchandise  for  all  entries  of 
NFAJC  from  the  PRC,  except  for  subject 
merchandise  both  produced  and 
exported  by  North  Andre,  which 
received  a  zero  final  margin.  The  ITC 
further  found  that  critical  circumstances 
do  not  exist  with  respect  to  imports  of 
the  subject  merchandise  from  the  PRC. 
As  a  result,  antidumping  duties  will  be 
assessed  on  all  unliquidated  entries  of 
NFAJC  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
November  23,  1999,  the  date  of 
publication  of  the  Department's 
preliminar\'  determination  in  the 
Federal  Register  (64  FR  65675),  and  the 
Department  will  direct  Customs  to 
refund  any  cash  deposits  made,  or 
bonds  posted,  on  any  subject 
merchandise  which  was  entered  prior  to 
the  Department's  preliminarv' 
determination  publication  date  of 
November  23,  1999.  Finally,  we  will 
instruct  Customs  to  liquidate  without 
regard  to  antidumping  duties  and  to 
refund  all  cash  deposits,  or  bonds 
posted,  for  entries  of  subject 
merchandise  both  produced  and 
exported  by  North  Andre. 

On  or  after  the  date  of  publication  of 
this  notice  in  the  Federal  Register, 
Customs  officers  must  require,  at  the 
same  time  as  importers  would  normally 
deposit  estimated  duties,  cash  deposits 
for  the  subject  merchandise  equal  to  the 
weighted-average  antidumping  duty 
margins  as  noted  below: 


Exporter/manufacturer 


Revised 
Weighted- 
average 
margin  per- 
centage 


North  Andre  

Haisheng 

Lakeside  

Zhonglu  

Onental  

Nannan  

Asia  , 

Fuan 

Changsha  Industrial .. 
Shandong  Foodstuffs 
PRC-wide  rate  


n 

12.03 
27.57 
8.98 
9.96 
25.55 
1488 
14.88 
14.88 
14.88 
51.74 


^  Excluded. 

This  notice  constitutes  the 
antidumping  duty  order  with  respect  to 
NFAJC  from  the  PRC,  pursuant  to 
section  735(a)  of  the  Act.  Interested 
parties  may  contact  the  Central  Records 


Unit,  Room  B-099  of  the  main 
Commerce  building  for  copies  of  an 
updated  list  of  antidumping  duty  orders 
currently  in  effect. 

This  order  is  published  in  accordance 
with  section  736(a)  of  the  Act  and  19 
CFR  351.211. 

Dated:  .May  30.  2000. 
Troy  H.  Cribb. 

Acting  Assistant  Serretan.'  tor  Imparl 

Administration. 

iFR  Do(    00-14029  Filed  6-2-00;  H;4.t  am] 

BILUNG  CODE  3510-DS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-351-B06] 

Silicon  Metal  From  Brazil;  Final 
Results  of  Expedited  Sunset  Review  of 
Antidumping  Duty  Order 

AGENCY:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of 
expedited  sunset  review  of  silicon  metal 
from  Brazil. 

SUMMARY:  On  November  2.  1999,  the 
Department  of  Commerce  ("the 
Department")  initiated  a  sunset  review 
of  the  antidumping  duty  order  on 
silicon  metal  from  Brazil  (64  FR  59160) 
pursuant  to  section  751(c)  of  the  Tariff 
Act  of  1930,  as  amended  ("the  Act").  On 
the  basis  of  a  notice  of  intent  to 
participate  and  an  adequate  substantive 
response  filed  on  behalf  of  domestic 
interested  parties  and  inadequate 
response  (in  this  case,  waivers  of 
response)  from  respondent  interested 
parties,  the  Department  determined  to 
conduct  an  expedited  review.  As  a 
result  of  this  review,  the  Department 
finds  that  revocation  of  the  antidumping 
duty  order  would  likely  lead  to 
continuation  or  recurrence  of  dumping 
at  the  levels  indicated  in  the  Final 
Results  of  Review  section  of  this  notice. 
EFFECTIVE  DATE:  June  5,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathryn  B.  McCormick  or  Carole  A. 
Showers.  Office  of  Policy  for  Import 
Administration.  International  Trade 
Administration.  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue,  NW,  Washington,  DC  20230: 
telephone:  (202)  482-1930  or  (202)  482- 
3217,  respectively. 
SUPPLEMENTARY  INFORMATION: 

Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Act  are  references  to  the 
provisions  effective  Januan,'  1,  1995,  the 


effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act  ("URAA").  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department  regulations  are  to  19 
CFR  part  351  (1999).  Guidance  on 
methodological  or  anah'tical  issues 
relevant  to  the  Department's  conduct  of 
sunset  reviews  is  set  forth  in  the 
Department's  Policy  Bulletin  98.3— 
Policies  Regarding  the  Conduct  of  Five- 
year  ("Sunset"!  Reviews  of 
Antidumping  and  Counten'ailing  Dut\- 
Orders:  Policv  Bulletin.  63  FR  18871 
(April  16,  1998)  {"Sunset  Policv 
Bulletin"). 

Background 

On  November  2.  1999.  the  Department 
initiated  a  sunset  review  of  the 
antidumping  duty  order  on  silicon 
rnetal  ft-om  Brazil  (64  FR  59160). 
pursuant  to  section  751(c)  ol  the  Tariff 
Act  of  1930.  as  amended  ("the  Act"). 
The  Department  received  a  notice  of 
intent  to  participate  on  behalf  of 
American  Silicon  Technologies 
(  "AST"),  Elkem  Metals  Company 
("Elkem  "),  and  Globe  Metallurgical  Inc. 
("Globe")  (collectively,  "domestic 
interested  parties"),  within  the 
applicable  deadline  (November  15, 
1999)  specified  in  19  CFR 
351.218(d)(l)(i).  Domestic  interested 
parties  claimed  interested-party  status 
under  section  771(9)(C)  of  the  Act.  as 
U.S.  producers  of  a  domestic  like 
product. 

On  November  29.  1999.  we  received 
a  waiver  of  response  from  respondent 
interested  parties  Companhia  Brasileira 
Ccirbureto  de  Calcio,  Camargo  Correa 
Metais,  S.A.,  Ligas  de  Aluminio  S.A.. 
Companhia  Ferroligas  Minas  Gerais — 
Minasligas.  and  RIM.^  Industrial  S.A.. 
pursuant  to  19  CFR  351.218(d)(2)(i).  On 
December  2,  1999,  we  received  a  waiver 
of  response  from  respondent  interested 
party  Eletrosilex  Bela  Horizonte. 

On  December  1,  1999.  we  received  a 
complete  substantive  response  from 
domestic  interested  parties,  within  the 
30-dav  deadline  specified  in  the  Sunset 
Regulations  under  §  351.218(d)(3)(i). 
Domestic  interested  parties  claim  that, 
in  1990,  Elkem.  Globe,  and  four  other 
domestic  producers  filed  the  petition 
that  resulted  in  the  issuance  of  the 
antidumping  duty  order  on  silicon 
metal  from  Brazil  (see  December  1 , 
1999,  Substantive  Response  of  domestic 
interested  parties  at  2).  Domestic 
interested  parties  also  claim  that  at  least 
one  of  them  has  actively  participated  in 
each  of  the  administrative  reviews 
conducted  by  the  Department,  as  well  as 
in  a  number  of  related  appeals  and 
remand  proceedings.  Id.  at  3.  Without  a 
substantive  response  from  respondent 
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interested  parties  the  Department, 
pursuant  to  19  CFR  351.218(e){l)(ii)(C). 
determined  to  conduct  an  expedited, 
120-day  review  of  this  order. 
In  accordance  with  section 
7.51(c)(5)(C)(v)  of  the  Act.  the 
Department  may  treat  a  review  as 
extraordinarily  complicated  if  if  is  a 
review  of  a  transition  order  [i.e.,  an 
order  in  effect  on  January  1.  1995).  This 
review  concerns  a  transition  order 
within  the  meaning  of  section 
751(c)(6)(ii)  of  the  Act.  Accordingly,  on 
February  29,  2000,  the  Department 
determined  that  the  sunset  review  of 
silicon  metal  from  Brazil  is 
extraordinarily  complicated,  and 
extended  the  time  limit  for  completion 
of  the  final  results  of  this  review  until 
not  later  than  May  30,  2000,  in 
accordance  with  section  751(c)(5)(B)  of 
the  Act.' 

Scope  of  Review 

The  merchandise  covered  by  this 
review  is  silicon  metal  containing  at 
least  96.00  percent  but  less  than  99.99 
percent  of  silicon  by  weight.  Also 
covered  by  this  review  is  silicon  metal 
from  Brazil  containing  between  89.00 
and  96.00  percent  silicon  by  weight  but 
which  contains  a  higher  aluminum 
content  than  the  silicon  metal 
containing  at  least  96.00  percent  but  less 
than  99.99  percent  silicon  by  weight. 
Silicon  metal  is  currently  provided  for 
under  subheadings  2804.69.10  and 
2804.69.50  of  the  Harmonized  Tariff 
Schedule  ("HTS")  as  a  chemical 
product,  but  is  commonly  referred  to  as 
a  metal.  Semiconductor-grade  silicon 
(silicon  metal  containing  by  weight  not 
less  than  99.99  percent  of  silicon  and 
provided  for  in  subheading  2804.61.00 
of  the  HTS)  is  not  subject  to  this  order. 
Although  the  HTS  numbers  are 
provided  for  convenience  and  customs 
purposes,  the  written  description 
remains  dispositive. 

Analysis  of  Comments  Received 

All  issues  raised  in  the  case  and 
rebuttal  briefs  by  parties  to  this  sunset 
review  are  addressed  in  the  issues  and 
Decision  Memorandum"  ("Decision 
Memo")  from  Jeffrey  A.  May.  Director, 
Office  of  Policy,  Import  Administration, 
to  Troy  H.  Cribb,  Acting  Assistant 
Secretary  for  Import  Administration, 
dated  May  30,  2000,  which  is  hereby 
adopted  by  this  notice.  The  issues 
discussed  in  the  attached  Decision 
Memo  include  the  likelihood  of 
continuation  or  recurrence  of  dumping 
and  the  magnitude  of  the  margin  likely 


to  prevail  were  the  order  revoked. 
Parties  can  find  a  complete  discussion 
of  all  issues  raised  in  this  review  and 
the  corresponding  recommendations  in 
this  public  memorandum  which  is  on 
fill'  in  the  Central  Records  Unit,  room 
B-099,  of  the  main  Commerce  building. 
In  addition,  a  complete  version  of  the 
Decision  Memo  can  be  accessed  directly 
on  the  Web  at  www.ita.doc.gov/ 
importadmin/records/frn.  The  paper 
copy  and  electronic  version  of  the 
Decision  Memo  are  identical  in  content. 

Final  Results  of  Review 

We  determine  that  revocation  of  the 
antidumping  duty  order  on  silicon 
metal  from  Brazil  would  be  likely  to 
lead  to  continuation  or  recurrence  of 
dumping  at  the  following  percentage 
weighted-average  margins: 


Manufacturer/exporters 


Margin 
(percent) 


Companhia  Brasileira 

Carbureto  de  Calcic 

("CBCC")        8779 

Camargo  Correa  Metais.  S  A. 

CCCM")  93.20 

All  Others 91  06 


'  .*>«■  Hxtensinn  o/  Tinw  Uniil  lor  binal  Hi'sults  of 
E\p»-ditf^  FivfYmr  Hi-vif\*s.fiS  !-K  117fil  (Man  h 
h.  .'(MX)! 


This  notice  also  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  orders 
( "APO")  of  their  responsibility 
concerning  the  return  or  destruction  of 
proprietary  information  disclosed  under 
APO  in  accordance  with  19  CFR 
351.305.  Timely  notification  of  the 
return  or  destruction  of  APO  materials 
or  conversion  to  judicial  protective 
order  is  hereby  requested.  Failure  to 
comply  with  the  regulations  and  terms 
of  an  APO  is  a  violation  which  is  subject 
to  sanction. 

This  five-year  ("sunset")  review  and 
notice  are  in  accordance  with  sections 
751(c),  752,  and  777(i){l)  of  the  Act. 

Dated:  May  M).  2000 
Troy  H.  Cribb, 

ArtiriK  Assistant  Secretary  for  Import 
Administration 

|FK  Doc.  00-14026  Fiifd  B-2-()0:  8:45  am] 

ULUNO  cooe  SSIO-OS-P 


DEPARTMErfT  OF  COMMERCE 
International  Trade  Administration 

[A-357^804] 

Silicon  Metal  Prom  Argentina;  Firtal 
Results  of  Expedited  Sunset  Review  of 
Antidumping  Duty  Order 

AGENCY:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 


ACTION:  Notice  of  final  results  of 
expedited  sunset  review  of  silicon  metal 
from  Argentina. 

SUMMARY:  On  November  2,  1999,  the 
Department  of  Commerce  ("the 
Department")  initiated  a  sunset  review 
of  the  antidumping  duty  order  on 
silicon  metal  from  Argentina  (64  FR 
59160)  pursuant  to  section  751(c)  of  the 
Tariff  Act  of  1930,  as  amended  ("the 
Act").  On  the  basis  of  a  notice  of  intent 
to  participate  and  an  adequate 
.•substantive  response  filed  on  behalf  of 
domestic  interested  parties  and 
inadequate  response  (in  this  case,  no 
response)  from  respondent  interested 
parties,  the  Department  determined  to 
conduct  an  expedited  review.  As  a 
result  of  this  review,  the  Department 
finds  that  revocation  of  the  antidumping 
duty  order  would  likely  lead  to 
continuation  or  recurrence  of  dumping 
at  the  levels  indicated  in  the  Final 
Results  of  Review  section  of  this  notice. 
EFFECnVE  DATE:  June  5,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathryn  B.  McCormick  or  Carole  A. 
Showers,  Office  of  Policy  for  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington,  DC  20230: 
telephone:  (202)  482-1930  or  (202)  482- 
3217,  respectively. 
SUPPLEMENTARY  INFORMATION: 

Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Act  are  references  to  the 
provisions  effective  January  1,  1995,  the 
effective  date  of  the  amendiments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act  ("URAA").  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department  regulations  are  to  19 
CFR  part  351  (1999).  Guidance  on 
methodological  or  analytical  issues 
relevant  to  the  Department's  conduct  of 
sunset  reviews  is  set  forth  in  the 
Department's  Policy  Bulletin  98.3 — 
Policies  Regarding  the  Conduct  of  Five- 
year  ("Sunset")  Reviews  of 
Antidumping  and  Countervailing  Duty 
Orders:  Policy  Bulletin.  63  FR  18871 
(April  16.  1998)  {"Sunset  Policy 
Bulletin"). 

Background 

On  November  2,  1999,  the  Department 
initiated  a  sunset  review  of  the 
antidumping  duty  order  on  silicon 
metal  from  Argentina  (64  FR  59160), 
pursuant  to  section  751(c)  of  the  Act. 
The  Department  received  a  notice  of 
intent  to  participate  on  behalf  of 
American  Silicon  Technologies 
("AST"),  ELkem  Metals  Company 
("Elkem"),  and  Globe  Metallurgical  Inc. 
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("Globe")  (collectively,  "domestic 
interested  parties"),  within  the 
applicable  deadline  (November  15, 
1999)  specified  in  19  CFR 
351.218(d)(l)(i).  Domestic  interested 
parties  claimed  interested-party  status 
under  section  771(9)(C)  of  the  Act,  as 
U.S.  producers  of  a  domestic  like 
product. 

On  December  1,  1999,  we  received  a 
complete  substantive  response  fi-om 
domestic  interested  parties,  within  the 
30-day  deadline  specified  in  the  Sunset 
Regulations  under  19  CFR 
351.218(d){3)(i).  Domestic  interested 
parties  claim  that,  in  1990,  Elkem, 
Globe,  and  four  other  domestic 
producers  filed  the  petition  that  resulted 
in  the  issuance  of  the  antidumping  duty 
order  on  silicon  metal  from  Argentina 
(see  December  1,  1999,  Substantive 
Response  of  domestic  interested  parties 
at  2).  Domestic  interested  parties  also 
claim  that  at  least  one  of  them  has 
actively  participated  in  each  of  the 
administrative  reviews  conducted  by 
the  Department,  as  well  as  in  a  number 
of  related  appeals  and  remand 
proceedings.  Id.  at  3.  Without  a 
substantive  response  from  respondent 
interested  parties,  the  Department, 
pursuant  to  19  CFR  351.218(e)(l)(ii)(C), 
determined  to  conduct  an  expedited, 
1 20-day  review  of  this  order. 

In  accordance  with  section 
751(c)(5)(C){v)  of  the  Act.  the 
Department  may  treat  a  review  as 
extraordinarily  complicated  if  it  is  a 
review  of  a  transition  order  [i.e.,  an 
order  in  effect  on  January  1,  1995).  This 
review  concerns  a  transition  order 
within  the  meaning  of  section 
751{c)(6)(C)(ii)  of  the  Act.  Accordingly, 
on  February  29,  2000,  the  Department 
determined  that  the  sunset  review  of 
silicon  metal  from  Argentina  is 
extraordinarily  complicated,  and 
extended  the  time  limit  for  completion 
of  the  final  results  of  this  review  until 
not  later  than  May  30,  2000,  in 
accordance  with  section  751(c)(5)(B)  of 
the  Act.' 

Scope  of  Review 

The  merchandise  covered  by  sunset 
review  is  silicon  metal  containing  at 
least  96.00  percent,  but  less  than  99.99 
percent  of  silicon  by  weight.  Also 
covered  by  this  review  is  silicon  metal 
from  Argentina  containing  between 
89.00  and  96.00  percent  silicon  by 
weight  but  which  contains  a  higher 
aluminum  content  than  the  silicon 
metal  containing  at  least  96.00  percent 
but  less  than  99.99  percent  silicon  by 


weight  (65  FR  5311,  February  3,  2000). 
Silicon  metal  is  currently  provided  for 
under  subheadings  2804.69.10  and 
2804.69.50  of  the  Harmonized  Tariff 
Schedule  ("HTS")  as  a  chemical 
product,  but  is  commonly  referred  to  as 
a  metal.  Semiconductor-grade  silicon 
(silicon  metal  containing  by  weight  not 
less  than  99.99  percent  of  silicon  and 
provided  for  in  subheading  2804.61.00 
of  the  HTS)  is  not  subject  to  this  review. 
Although  the  HTS  numbers  are 
provided  for  convenience  and  customs 
purposes,  the  written  description 
remains  dispositive. 

Analysis  of  Comjnents  Received 

All  issues  raised  in  the  case  and 
rebuttal  briefs  by  parties  to  this  sunset 
review  are  addressed  in  the  "Issues  and 
Decision  Memorandum"  ( 'Decision 
Memo")  from  Jeffrey  A.  May,  Director, 
Office  of  Policy,  Import  Administration, 
to  Troy  H.  Cribb,  Acting  Assistant 
Secretary  for  Import  Administration, 
dated  May  30,  2000,  which  is  hereby 
adopted  by  this  notice.  The  issues 
discussed  in  the  Decision  Memo  include 
the  likelihood  of  continuation  or 
recurrence  of  dumping  and  the 
magnitude  of  the  margin  likely  to 
prevail  were  the  order  revoked.  Parties 
can  find  a  complete  discussion  of  all 
issues  raised  in  this  review  and  the 
corresponding  recommendations  in  the 
Decision  Memo,  which  is  on  file  in  the 
Central  Records  Unit,  room  B-099,  of 
the  main  Commerce  building. 

In  addition,  a  complete  version  of  the 
Decision  Memo  can  be  accessed  directly 
on  the  Web  at  www.ita.doc.gov/ 

import admin/records/fiu.  The  paper 

copy  and  electronic  version  of  the 
Decision  Memo  are  identical  in  content. 

Final  Results  of  Review 

We  determine  that  revocation  of  the 
antidumping  duty  order  on  silicon 
metal  from  Argentina  would  be  likely  to 
lead  to  continuation  or  recurrence  of 
dumping  at  the  following  percentage 
weighted-average  margins: 


Manufacturer/exporters 


Margin 
(percent) 


Electrometalurgica  Andlna, 

S.A.I.C.  ("Andina")  

AllOttiers 


17.87 
17.87 


'  See  Extension  of  Time  Limit  for  Final  Hesults  of 
Expedited  Five-  Year  Reviews.  65  FR  11 761  (March 
6.  2000) 


This  notice  also  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  orders 
("APO")  of  their  responsibility 
concerning  the  retuni  or  destruction  of 
proprietary  information  disclosed  under 
APO  in  accordance  with  19  CFR 
351.305.  Timely  notification  of  the 
return  or  destruction  of  APO  materials 
or  conversion  to  judicial  protective 


order  is  hereby  requested.  Failure  to 
comply  with  the  regulations  and  terms 
of  an  APO  is  a  violation  which  is  subject 
to  sanction. 

This  five-year  ("sunset")  review  and 
notice  are  published  in  accordance  with 
sections  751(c).  752.  and  777(i)(l)  of  the 
Act. 

Dated:  May  17,  2000. 
Troy  H.  Cribb, 

Acting  Assistant  Secretary-  for  Import 

Administration. 

[FR  Doc.  00-14027  Filed  6-2-00;  8:45  am] 

BILLING  COOE  3S10-DS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-570-806] 

Silicon  Metal  From  the  People's 
Republic  of  China;  Final  Results  of 
Expedited  Sunset  Review  of 
Antidumping  Duty  Order 

AGENCY:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of 
expedited  sunset  review  of  silicon  metal 
from  the  People's  Republic  of  China. 

SUMMARY:  On  November  2,  1999,  the 
Department  of  Commerce  ("the 
Department")  initiated  a  sunset  review 
of  the  antidumping  duty  order  on 
silicon  metal  from  the  People's  Republic 
of  China  ("PRC")  (64  FR  59160) 
pursuant  to  section  751(c)  of  the  Tariff 
Act  of  1930,  as  amended  ("the  Act").  On 
the  basis  of  a  notice  of  intent  to 
participate  and  an  adequate  substantive 
response  filed  on  behalf  of  domestic 
interested  parties  and  inadequate 
response  (in  this  case,  no  response)  from 
respondent  interested  parties,  the 
Department  determined  to  conduct  an 
expedited  review.  As  a  result  of  this 
review,  the  Department  finds  that 
revocation  of  the  antidumping  duty 
order  would  likely  lead  to  continuation 
or  recurrence  of  dumping  at  the  levels 
indicated  in  the  Final  Results  of  Review 
section  of  this  notice. 
ADDRESSES:  June  5,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathryn  B.  McCormick  or  Carole  A. 
Showers,  Office  of  Policy  for  Import 
Administration,  International  Trade 
Administration,  United  States 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  NW, 
Washington,  DC  20230;  telephone:  (202) 
482-1930  or  (202)  482-3217, 
respectively. 

SUPPLEMENTARY  INFORMATION: 
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Statute  and  Ref;ulations 

Unless  otherwiso  indicated,  all 
citations  to  the  Act  are  references  to  the 
provisions  effective  lanuary  1.  199.'>.  tht? 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act  ("URAA").  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department  regulations  are  to  19 
CFR  part  351  (1999).  Guidance  on 
methodological  or  analytical  issues 
relevant  to  the  Department's  conduct  of 
sunset  reviews  is  set  forth  in  the 
Department's  Policy  Bulletin  98. .3— 
Policies  Regarding  the  Conduct  of  Five- 
year  ("Sunset")  Reviews  of 
Antidumping  and  Countervailing  Dutv 
Orders:  Policy  Rulletm.  63  FR  18871 
(April  16,  1998)  {"Sunset  Policy 
Bulletin"]. 

Background 

On  November  2,  1999,  the  Department 
initiated  a  sunset  review  of  the 
antidumping  duty  order  on  silicon 
metal  from  the  PRC  (64  FR  59160). 
pursuant  to  section  751(c)  of  the  Tariff 
Act  of  1930.  as  amended  ("the  Act  "). 
The  Department  received  a  notice  of 
intent  to  participate  on  behalf  of 
American  Silicon  Technologies 
("AST"),  Elkem  Metals  Companv 
("Elkem  ").  and  (ilohe  Metallurgical  Inc 
("Globe")  (collfKiively.  "domestic 
interested  parties"),  within  the 
applicable  deadline  (November  15. 
1999)  specified  in  19  GFR 
351.218(d)(l)(i).  Domestic  interested 
parties  claimed  interested-party  status 
under  section  771(9)(G)  of  the  Act.  as 
US.  pmducers  of  a  domestic  like 
product. 

On  December  1.  1999,  we  received  a 
complete  substantive  response  from 
domestic  interested  parties,  within  the 
30-day  deadline  specified  in  the  Sunset 
Regulations  under  19  C^FR 
351.218(d)(3)(i).  Domestic  interested 
parties  claim  that,  in  1990.  Elkem. 
Globe,  and  four  other  domestic 
producers  filed  the  petition  that  resulted 
in  the  issuance  of  the  antidumping  duty 
order  on  silicon  metal  from  the  PRG  (see 
December  1,  1999,  Substantive 
Response  of  domestic  interested  parties 
at  2).  Domestic  interested  parties  also 
claim  that  at  least  one  of  them  has 
actively  participated  in  each  of  the 
administrative  reviews  conducted  bv 
the  Department,  as  well  as  in  tht;  new 
shipper  review  rescinded  on  Julv  28, 
1999.  Id.  at  3.  Without  a  substantive 
response  from  respondent  interested 
parties,  the  Department,  pursuant  to  19 
CFR  351.218(e)(l)(ii)((:).  determined  to 
conduct  an  expedited,  120-day  review 
of  this  order 


In  accordance  with  section 
751(c)(5)(C)(v)  of  the  Act,  the 
Department  may  treat  a  review  as 
extraordinarily  complicated  if  it  is  a 
review  of  a  transition  order  [i.e..  an 
order  in  effect  on  January  1,  1995).  This 
review  concerns  a  transition  order 
within  the  meaning  of  section 
751(c)(6)(C)(ii)  of  the  Act.  Accordingly, 
on  February  29,  20(X),  the  Department 
determined  that  the  sunset  review  of 
silicon  metal  from  the  PRC  is 
extraordinarily  complicated,  and 
extended  the  time  limit  for  completion 
of  the  final  results  of  this  review  until 
not  later  than  May  30,  2000,  in 
accordance  with  section  751(c)(5)(B)  of 
the  Act.* 

Scope  of  Review 

The  merchandise  covered  by  this 
review  is  silicon  metal  containing  at 
least  96.00  percent,  but  less  than  99.99 
percent  of  silicon  by  weight.  Also 
covered  by  this  review  is  silicon  metal 
containing  between  89.00  and  96.00 
percent  silicon  by  weight  but  which 
contains  a  higher  aluminum  content 
than  the  silicon  metal  containing  at  least 
96.00  percent  but  less  than  99.99 
percent  silicon  bv  weight  (58  FR  27542. 
May  10.  1993)   silicon  metal  is 
currently  provided  for  under 
subheadings  2804.69.10  and  2804.69.50 
of  the  Harmonized  Tariff  Schedule 
("HTS")  as  a  chemical  product,  but  is 
commonly  referred  to  as  a  metal. 
Semiconductor-grade  silicon  (silicon 
metal  containing  bv  weight  not  less  than 
99.99  percent  of  silicon  and  provided 
for  in  subheading  2804.61.00  of  the 
HTS)  is  not  subject  to  this  order. 
Although  the  HTS  numbers  are 
provided  for  convenience  and  customs 
purposes,  the  written  description 
remains  dispositive. 

Analysis  of  Comments  Received 

All  issues  raised  in  the  case  and 
rebuttal  briefs  by  parties  to  this  sunset 
review  are  addressed  in  the  "Issues  and 
Decision  Memorandum"  ("Decision 
Memo  ")  from  Jeffrey  A   May,  Director. 
(Office  of  Policy,  Import  Administration, 
to  Troy  H.  Cribb,  Acting  Assistant 
Secretary  for  Import  Administration, 
dated  May  30.  2000.  which  is  hereby 
adopted  bv  this  notice.  The  issues 
discussed  in  the  attached  Decision 
Memo  include  the  likelihood  of 
continuation  or  recurrence  of  dumping 
and  the  magnitude  of  the  margin  likely 
to  prevail  were  the  order  revoked. 
Parties  can  find  a  complete  discussion 
of  all  issues  raised  in  this  review  and 


the  corresponding  recommendations  in 
this  public  memorandum  which  is  on 
file  in  the  Central  Records  Unit,  room 
B— 099.  of  the  main  Commerce  building. 
In  addition,  a  complete  version  of  the 
Decision  Memo  can  be  accessed  directlv 
on  the  Web  at  www.ita.doc.gov/ 
importadmin/records/frn.  The  paper 
copy  and  electronic  version  of  the 
Decision  Memo  are  identical  in  content. 

Final  Results  of  Review 

We  determine  that  revocation  of  the 
antidumping  duty  order  on  silicon 
metal  from  the  PRC  would  be  likely  to 
lead  to  continuation  or  recurrence  of 
dumping  at  the  following  percentage 
weighted-average  margin: 


Manufacturer/exporters 


Margin 
(percent) 


All  Chinese  producers/export- 
ers   


13949 


This  notice  also  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  orders 
(  "APO  ")  of  their  responsibility 
concerning  the  return  or  destruction  of 
proprietary  information  disclosed  under 
APO  in  accordance  with  19  CFR 
351.305.  Timely  notification  of  the 
return  or  destruction  of  APO  materials 
or  conversion  to  judicial  protective 
order  is  hereby  requested.  Failure  to 
comply  with  the  regulations  and  terms 
of  an  APO  is  a  violation  which  is  subject 
to  sanction. 

This  five-year  ("sunset")  review  and 
notice  are  in  accordance  with  sections 
751(c),  752,  and  777(i)(l)  of  the  Act. 

Dated:  May  tO.  2000. 
Troy  H.  Cribb. 

Artin/f  Assistant  Secretary  for  Import 
Administration 

[FR  Do<:.  00-14028  Filed  6-2-00;  8:45  am) 
BIUJNG  CODE  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-437-601] 

Tapered  Roller  Bearings  and  Parts 
Thereof,  Finished  and  Unfinished, 
From  Hungary:  Recisslon  of 
Antidumping  Duty  Administrative 
Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  recission  of 
antidumping  duty  administrative 
review. 


Sf-e  t'xtfnsKin  (It  Tinw  Ijmil  fur  Finiil  Bfsults  i>t 
KxpniitPti  Fivr-  Ynir  Hfviews.  h5  FK  1 1 761  (March 
6.  200UI 


summary:  The  Department  of  Commerce 
(the  Department)  is  rescinding  the  June 
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1.  1998  through  May  31,  1999 
antidumping  duty  administrative  review 
of  tapered  roller  bearings  emd  parts 
thereof,  finished  and  unfinished,  from 
Hungary. 

EFFECTIVE  DATE:  June  5,  2000. 

FOR  FURTHER  INFORMATION  CONTACT:  Elfi 
Blum  at  (202)  482-0197,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Ave,  NW,  Washington,  DC  20230. 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  stated,  all  citations 
to  the  statute  are  references  to  the 
provisions  effective  January  1,  1995,  the 
effective  date  of  the  amendments  made 
to  the  Tariff  Act  of  1930  (the  Act)  by  the 
Uruguay  Round  Agreements  Act.  In 
addition,  unless  otherwise  indicated,  all 
citations  to  the  Department's  regulations 
are  to  19  CFR  part  351  (1998). 

Scope  of  the  Review 

This  antidumping  review  covers 
tapered  roller  bearings  and  parts  thereof, 
finished  and  unfinished  (TRBs),  from 
the  Republic  of  Hungary.  The 
merchandise  under  review  is  currently 
classified  under  subheadings 
8482.20.00,  8482.91.00,  8482.99.15, 
8482.99.45,  8483.20.40,  8483.20.80, 
8483.30.80.  8483.90.20,  8483.90.30,  and 
8483.90.80  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 
Although  the  HTSUS  subheading  is 
provided  for  convenience  and  customs 
purposes,  the  written  description  of  the 
scope  of  this  review  is  dispositive. 

Recission  of  1998-99  Antidumping 
Duty  Administrative  Review 

On  July  29, 1999,  in  response  to  a 
request  by  Daewoo-MGM  Rt.,  the 
Department  published  a  Notice  of 
Initiation  of  Antidumping  and 
Countervailing  Administrative  Reviews 
(64  FR  41075).  Daewoo-MGM  Rt.  was 
the  only  party  which  requested  a 
review.  On  March  20.  2000,  Daewoo- 
MGM  Rt.  withdrew  its  request  for 
review.  We  are  therefore  rescinding  this 
review  in  its  entirety  in  accordance  with 
19U.S.C.  1675(a)(lfoftheActand 
§  351.213(d)(1)  of  our  regulations. 

The  recission  of  this  review  does  not 
affect  the  reclassification  of  the 
Republic  of  Hungary  to  market  economy 
status  for  antidumping  purposes  [see 
Decision  Memorandum  from  Joseph  A. 
Spetrini  to  Robert  S.  LaRussa  on  Market 
vs.  Non-Market  Economy  Analysis  of  the 
Republic  of  Hungary,  dated  February  23. 
2000).  This  notice  is  published  in 
accordance  with  19  U.S.C.  1677(f)  and 
§  351.213(d)(4)  of  our  regulations. 


Dated:  May  26.  2000. 
Troy  H.  Cribb, 

Acting  Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  00-14021  Filed  6-2-00:  8:45  am] 

BILLING  CODE  3510-OS-P 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

Coastal  Zone  Management:  Federal 
Consistency  Appeal  by  Mobil  Oil 
Exploration  and  Producing  Southeast, 
Inc.;  Consistency  Appeal  of  Objections 
by  the  State  of  North  Carolina 

agency:  National  Oceanic  and 
Atmospheric  Administration. 
ACTION:  Notice  of  decision. 

On  September  2,  1994,  the  Secretary 
of  Commerce  (Secretary)  declined  to 
override  two  objections  by  the  State  of 
North  Carolina  to  the  proposed  drilling 
discharges  (PDD)  and  overall  Plan  of 
Exploration  (POE)  by  Mobil  Oil 
Exploration  &  Producing  Southeast,  Inc. 
(Mobil)  at  a  site  about  38  miles  offshore 
North  Carolina.  The  Secretary  made 
these  decisions  pursuant  to  section 
307(c)(3)  of  the  Coastal  Zone 
Management  Act  (CZMA).  Mobil 
challenged  the  Secretary's  decisions  in 
U.S.  District  Court  for  the  District  of 
Columbia  claiming  they  were  made  in 
violation  of  the  Administrative 
Procedure  Act.  On  March  11,  1996,  the 
court  ordered  a  stay  of  the  litigation  and 
remanded  the  matter  to  the  Secretary  for 
a  determination  whether  the 
administrative  record  should  be 
reopened  to  receive  two  recently 
produced  studies,  one  on  the  impacts  of 
Mobil's  propsoed  actions  on  benthic 
resources  and  one  on  their  impacts  on 
socio-economic  resources.  Mobil,  et  al. 
V.  Brown,  et  al.,  920  F.  Supp.  1  (D.D.C. 
1996). 

The  Secretary's  decision  was  held  in 
abeyance  pending  settlement 
discussions  and  the  outcome  of  related 
litigation. 

On  December  8. 1999.  the  Secretary 
issued  a  decision  declining  to  reopen 
the  record  to  admit  the  two  studies  at 
issue  in  Mobil  v.  Brown,  for  two  reasons. 
First,  both  this  Department  and  parties 
to  appeals  under  the  CZMA  have  an 
interest  in  the  finality  of  Secretarial 
decisions  and  the  administrative 
process.  Once  the  administrative  record 
is  closed,  a  decision  should  be  made, 
and  new  materials  should  not  be 
submitted  or  considered  without  a 
showing  of  good  cause.  No  good  cause 
was  shown  in  this  case.  Second,  the  two 
studies  do  not  address  all  of  the 


information  gaps  identified  by  the 
Secretary's  1994  decisions.  The 
Secretary's  decision  has  been  submitted 
to  the  District  Court  in  response  to  the 
court's  order  in  Mobil  v.  Brown.  Copies 
of  the  decision  may  be  obtained  from: 

Karl  Gleaves,  Assistant  General 
Counsel  for  Ocean  Services,  National 
Oceanic  and  Atmospheric 
Administration  (NOAA).  U.S. 
Department  of  Commerce,  1305  East- 
West  Highway,  Room  6111.  Silver 
Spring.  MD  20910.  (301)  713-2967. 

(Federal  Domestic  Assistance  Catalog  No 
11.419  Coastal  Zone  Management  Program 
Assistance) 

Dated:  May  26,  2000. 

fames  A.  Dorsldnd. 

General  Counsel. 

[FR  Doc.  00-13971  Filed  6-2-00;  8:45  am] 

BILUNG  CODE  3510-0»-M 


DEPARTMENT  OF  COMMERCE 

United  States  Patent  and  Trademaric 
Office 

Request  for  Comments  on  Issues 
Related  to  Policies  and  Agenda  for  the 
National  Intellectual  Property  Law 
Enforcement  Coordination  Council 

AGENCIES:  U.S.  Department  of  Justice 

and  U.S.  Patent  and  Trademark  Office. 

as  Co-Chairs.  National  Intellectual 

Property  Law  Enforcement  Coordination 

Council. 

ACTION:  Notice  of  request  for  public 

comments. 

SUMMARY:  The  Members  of  the  National 
Intellectual  Property  Law  Enforcement 
Coordination  Council  (the  Council)  seek 
public  comment  on  issues  associated 
with  the  Council's  mission.  Interested 
members  of  the  public  are  invited  to 
present  written  comments  on  any  of  the 
topics  outlined  in  the  Supplementary 
Information  section  of  this  Notice. 
DATES:  All  comments  are  due  bv  June 
20,  2000. 

ADDRESSES:  Persons  wishing  to  offer 
written  comments  should  address  those 
comments  to  Under  Secretary  of 
Commerce  for  Intellectual  Property  and 
Director  of  the  United  States  Patent  and 
Trademark  Office,  Box  4,  Washington, 
D.C.  20231,  marked  to  the  attention  of 
Elizabeth  Shaw.  Comments  may  also  be 
submitted  by  facsimile  transmission  to 
(703)  305-8885,  or  by  electronic  mail 
through  the  Internet  to 
elizabeth.shaw@uspto.gov.  All 
comments  w^ill  be  maintained  for  public 
inspection  in  Room  902  ,  Crystal  Park  II, 
2121  Crystal  Drive,  Arlington,  Virginia. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Ehzabeth  Shaw  by  telephone  at  (703) 
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305-9300. by  fax  at  (703) 303-8HH3.  or 
by  mail  marked  to  her  attention  and 
addressed  to  Under  Secretary  of 
C'ommerce  for  Intellectual  Property  and 
Director  of  the  United  States  Patent  and 
Trademark  Office.  Box  4.  Washington. 
D.C.  20231 
SUPPLEMErfTARY  INFORMATION: 

1.  Background 

On  September  29.  1999.  President 
William  I.  C;linton  signed  into  law  the 
Treasury/Postal  Appropriations  Bill. 
Public  Law  No.  106- .S8,  Section  653. 
which  created  the  "National  Intellectual 
Property  Law  Enforcement  Coordination 
Council"  (the  (.ouncil).  The  Council's 
mission  is  "to  coordinate  domestic  and 
international  intellectual  property  law 
enforcement  among  federal  and  foreign 
entities."  The  C^ouncil  is  required  to 
"report  annually  on  its  cof)rdination 
activities"  to  the  President  and  to  the 
Appropriations  and  [udiciary 
Committees  of  the  House  and  Senate 

The  statutorily  designated  Council 
Members,  listed  according  to  their  order 
of  mention  in  the  statute,  are:  The 
Assistant  Secretary  of  Clommerce  and 
Commissioner  of  Patents  and 
Trademarks  (C^o-C^hair)  (under  Public 
Law  No.  106-11 3,  the  head  of  the 
United  States  Patent  and  Trademark 
Office  is  the  Under  Secretary  of 
Commerce  for  lntellet;tual  Property  and 
Director  of  the  United  States  Patent  and 
Trademark  Office)  (The  Honorable  Q 
Todd  Dickinson);  the  Assistant  Attorney 
General.  Criminal  Division  (C^o-Chair) 
(The  Honorable  fames  K.  Robinson):  the 
Under  Secretary  of  State  for  Economic. 
Business,  and  Agricultural  Affairs  (The 
Honorable  Alan  P  Larsim);  the  Deputy 
United  States  Trade  Representative 
(Ambassador  Richard  Fisher);  the 
Commissioner  of  Customs  (The 
Honorable  Raymond  W.  Kelly);  and  the 
Under  Secretary  of  Clommerce  for 
International  Trade  (Acting  Under 
Secretary  Robert  S.  LaRussa)   In 
addition,  the  statute  directs  the  Council 
to  consult  with  the  Register  of 
(Copyrights  (The  Honorable  Marybeth 
Peters)  on  law  enforcement  matters 
relating  to  copyrights  and  related 
matters  and  rights 

The  full  Counc:il  and  their  staffs  havf? 
met  on  several  occasions  to  begin 
shaping  the  Councils  agenda.  This 
Request  for  Public  Comment  is  intended 
to  give  intellectual  property  rights 
owners  (and  other  interested  parties)  an 
opportunity  to  recommend  steps  in 
furtherance  of  the  Council's  mission 

2.  Issues  for  Public  Comment 

Interested  members  of  the  public  are 
invited  to  prtisent  written  comments  on 
issues  relevant  to  the  policy-related 


()bjt!ctives  listed  below.  This  forum  is 
not  intended  to  serve  as  an  opportunity 
for  the  public  to  air  individual  case- 
related  complaints  unless  they  are 
relevant  to  broader  law  enforcement 
policy  issues 

The  (Counc:il's  Agenda 

What,  if  any.  domestic  policy-level 
law  enforcement  issues  should  the 
Council  address' 

What,  if  any.  international  policy- 
level  law  enforcement  issues  should  the 
Council  address' 

C>)uncil-Industry  Cooperation 

In  what  ways  can  the  Council  assist 
the  intellectual  property  industries  in 
creating  domestic  and  international 
environments  conducive  to  enforcement 
of  intellectual  property  rights? 

In  what  ways  can  the  Council 
enhance  the  enforcement  of  intellectual 
property  rights  while  facilitating 
legitimate  trade' 

Are  there  gaps  or  impediments  in 
existing  law  enforcement  regimes  that,  if 
remedied,  would  enable  rights-holders 
to  better  protect  their  intellectual 
property  rights? 

In  what  ways  can  the  intellectual 
property  industries  contribute  to  or 
assist  the  Council  in  carrying  out  its 
mission  of  coordinating  domestic  and 
international  intellectual  property  law 
enforcement-related  activities? 

In  what  ways  can  the  Council  assist 
US  Government  interaction  with  its 
foreign  counterparts  on  intellectual 
property  law  enforcement-related 
activities? 

3.  Guidelines  for  Written  Comments 

Written  comments  should  include  the 
name,  affiliation,  and  title  of  the 
individual  providing  the  written 
comments;  and,  if  applicable,  an 
indication  of  whether  the  comments 
offered  represent  the  views  of  the 
respondent's  organization  or  are  the 
respondent's  personal  views. 

Parties  offering  written  comments 
should  also  provide  their  comments  in 
machine-readable  (electronic)  format. 
Such  submissions  may  be  provided  via 
Internet  electronic  mail  or  on  a  3.5" 
floppy  disk  formatted  for  use  in  either 
a  Macintosh  or  MS-IXJS  based 
computer.  Machine-readable  (electronic) 
submissions  should  be  provided  as 
unformatted  tvixt  {f  g..  ASCII  or  plain 
text)  or  as  formatted  text  in  one  of  the 
following  formats:  Microsoft  Word 
(Macintosh,  DOS,  or  Windows 
versions);  or  WordPerfect  (Macintosh, 
DOS,  or  Windows  versions). 

Information  that  is  provided  pursuant 
to  this  notice  will  be  made  part  of  a 
public  record  and  may  be  made 


available  via  the  Internet.  Therefore, 
parties  should  not  submit  information 
that  they  do  not  wish  to  be  publicly 
disclosed  or  made  electronically 
accessible  Parties  who  rely  on 
confidential  information  to  illustrate  a 
point  are  requested  to  summarize,  or 
otherwise  submit  the  information  in  a 
way  that  will  permit  its  public 
disclosure. 

Dated:  May  31,  2000. 

Q.  Todd  Dickinson, 

( 'ndpr  .Sf'rreton  uf  Cumiiwrrf  for  Intfllcrtual 
Property  and  Director  of  the  I  'nited  States 
Patent  and  Trademark  Office 

Fohn  C,  Keeney. 

Acting  Assistant  Attorney  General  for  the 
Criminal  Division.  I  'nited  States  Department 
of  lust  ice 

|FR  Doc   0O-13<)75  Filed  6-2-00:  HAh  ami 
BILUNO  CODE  3S10-16-P 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

Sunshine  Notice;  Meeting 

AGENCY:  Consumer  Product  Safety 
Commission. 

■PME  AND  DATE:  Wednesday,  June  7, 
2000,2:00  p.m. 

LOCATION:  Room  420,  East  West  Towers, 
4330  East  West  Highway,  Bethesda, 
Maryland. 

STATUS:  Open  to  the  Public. 

MATTER  TO  BE  CONSIDERED:  Oral  Drugs 
Switched  From  Prescription  to  Over- 
the-Counter  (OTC)  Status 

The  staff  will  brief  the  Commission  on 
the  staffs  recommendation  to  propose 
lliat  child-resistant  packaging 
requirements  for  oral  prescription  drugs 
continue  when  such  drugs  are  granted 
over-the-counter  (OTC)  status  by  the 
Food  and  Drug  Administration. 

For  a  recorded  message  containing  the 
latest  agenda  information,  call  (301) 
504-0709. 

CONTACT  PERSON  FOR  ADDITIONAL 
INFORMATION:  Sadye  E.  Dunn,  Office  of 
the  Secretary,  4330  East  West  Highway, 
Bethesda,  MD  20207  (301)  504-0800. 

Dated:  Mav  31,  2000, 
Sadye  E.  Dunn, 
Secretan 

[FR  Dot.  00-14168  Filed  6-1-00:  2:35  pm] 
MLUNO  CODE  S35S-01-M 
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DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 
[Transmtttal  No.  00-39] 
36(bK1)  Arms  Sales  Notification 

AGENCY:  Department  of  Defense.  Defense 
Security  Cooperation  Agency. 

ACTION:  Notice. 


SUMMARY:  The  Department  of  Defense  is 
publishing  the  unclassified  text  of  a 
section  36(b)(1)  arms  sales  notification. 
This  is  published  to  fulfill  the 
requirements  of  section  155  of  Pub.  L. 
104-164  dated  21  July  1996. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
J.  Hurd.  DSCA/COMPT/RM.  (703)  604- 
6575. 


The  following  is  a  copy  of  a  letter  to 
the  Speaker  of  the  House  of 
Representatives,  Transmittal  00-39  with 
attached  transmittal  and  policy 
justification 

Dated:  May  30.  2000. 

L,M,  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

BILUNG  CODE  5001 -10-M 
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DEFENSE  SECURrTY  COOPERATION  AGENCY 


WASHINGTON,  DC  20301-2800 


24  MAY  2000 
In  reply  refer  to: 
1-00/005458 


Honorable  J.  Dennis  Hastert 
Speaker  of  the  House  of 
Representatives 
Washington,  D.C.  20515-6501 

Dear  Mr.  Speaker: 

Pursuant  to  the  reporting  requirements  of  Section  36(b)(1)  of  the  Arms  Export  Control 

Act,  we  are  forwarding  herewith  Transmittal  No.  00-39,  concerning  the  Department  of  the 

Army's  proposed  Letter(s)  of  Offer  and  Acceptance  (LOA)  to  Egypt  for  defense  articles  and 

services  estimated  to  cost  $48  million.  Soon  after  this  letter  is  delivered  to  your  office,  we 

plan  to  notify  the  news  media. 

Sincerely, 


/\C^ 


MICHAEL  S  DAVISON,  JR. 

UEUTENANT  GENERAL,  USA 

DIRECTOR 


Attachments 

Same  Itr  to:  House  Committee  on  International  Relations 
Senate  Committee  on  Appropriations 
Senate  Conunittee  on  Foreign  Relations 
House  Committee  on  National  Security 
Senate  Committee  on  Armed  Services 
House  Conunittee  on  Appropriations 
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Transmittal  No.  00-39 

Notice  of  Proposed  Issuance  of  Letter  of  Offer 

Pursuant  to  Section  36(b)(1) 

of  the  Arms  Export  Control  Act 


®       Prostiective  Purchaser:  Egypt 

(ii)       Total  Estimated  Value; 

Mfgor  Defense  Equipment*  $  42  million 

Other  $   6  million 

TOTAL  $48  million 

(ill)       Description  of  Articles  or  Services  Offered:  Two  hundred  seventy-nine 

M109A2/A3  155nm)  self-propelled  howitzers,  support  equipment,  spare  and 
repair  parts,  publications  and  technical  data,  personnel  training  and  training 
equipment,  UJS.  Government  and  contractor  engineering  and  logistics 
personnel  services,  and  other  related  elements  of  logistics  support 

(iv)       Military  Department:  Army  (UTM) 

(v)        Sales  Commission.  Fee,  etc..  Paid.  Offered,  or  Agreed  to  be  Paid;  none 

(vi)       Sensitivity  of  Technolo£v  Contained  in  the  Defense  Article  or  Defense  Services 
Proposed  to  be  Sold:  none 

(vii)       Date  Report  Delivered  to  Congress:  24  MAY  2000 


*  as  defined  in  Section  47(6)  of  the  Arms  Export  Control  Act. 
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POLICY  JUSTinCATION 

Egypt  -  ISSmm  Seif-propelled  Howitzers 

The  Government  of  Egypt  has  requested  a  possible  sale  of  279  M109A2/A3  ISSnun  self- 
propelled  howitzers,  support  equipment,  spare  and  repair  parts,  publications  and  technical 
data,  personnel  training  and  training  equipment,  VS.  Government  and  contractor 
engineering  and  logistics  personnel  services,  and  other  related  elements  of  logistics  support 
The  estimated  cost  is  $48  million. 

This  proposed  sale  will  contribute  to  the  foreign  policy  and  national  security  of  the  United 
States  by  helping  to  improve  the  security  of  a  friendly  country  which  has  been  and  continues 
to  be  an  important  force  for  political  stability  and  economic  progress  in  the  Middle  East 

Egypt  will  use  these  howitzers  to  replace  aging  Soviet  towed  artillery  and  to  compliment  the 
modernization  of  the  M1A1/M60A3  divisions.  Egypt  will  have  no  difficulty  absorbing  these 
howitzers  into  its  armed  forces. 

The  proposed  sale  of  this  equipment  and  support  will  not  affect  the  basic  military  balance  in 
the  region. 

No  contractor  is  involved  for  this  purchase.  Equipment  is  considered  long  supply  and  is  no 
longer  utilized  by  the  U.S.  Government  There  are  no  offset  agreements  proposed  in 
connection  with  this  potential  sale. 

Implementation  of  this  proposed  sale  will  not  require  the  assignment  of  U.S.  Government  or 
contract  representatives  to  Egypt 

There  will  be  no  adverse  impact  on  US.  defense  readiness  as  a  result  of  this  proposed  sale. 


IKK  Dm     00-  1  IH'M  hil.'cl  h-  J    0(J.  H  4")  ,im| 
BILLING  CODE  S001~1D-C 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[OMB  Control  No.  9000-0011] 

Proposed  Collection;  Comment 
Request  Entitled  Preaward  Survey 
Forms  (Standard  Forms  1403, 1404, 
1405, 1406, 1407,  and  1408) 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  public 
comments  regarding  an  extension  to  an 
existing  OMB  clearance  (9000-0011). 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  will  be  submitting  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
an  extension  of  a  currently  approved 
information  collection  requirement 
concerning  Preaward  Survey  forms 
(Standard  Forms  1403,  1404,  1405, 
1406,  1407,  and  1408).  This  clearance 
currently  expires  September  30,  2000. 

Public  comments  are  particularly 
invited  on:  Whether  this  collection  of 
information  is  necessary  for  the  proper 
performance  of  functions  of  the  FAR, 
and  whether  it  will  have  practical 
utility;  whether  our  estimate  of  the 
public  burden  of  this  collection  of 
information  is  accurate,  and  based  on 
valid  assumptions  and  methodology: 
wavs  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and  ways  in  which  we  can 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  through  the  use  of  appropriate 
technological  collection  techniques  or 
other  forms  of  information  technology. 
DATES:  Comments  may  be  submitted  on 
or  before  August  4,  2000. 
ADDRESSES:  Comments,  including 
suggestions  for  reducing  this  burden, 
should  be  submitted  to:  FAR  Desk 
Officer.  OMB  Room  10102.  NEOB, 
Washington,  DC  20503,  and  a  copy  to 
the  General  Services  Administration, 
FAR  Secretariat  (MVRS).  1800  F  Street, 
NW.  Room  4035,  Washington,  DC 
20405. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ralph  DeStefano,  Federal  Acquisition 
Policy  Division,  GSA  (202)  501-1758. 
SUPPLEMENTARY  INFORMATION: 


A.  Purpose 

To  protect  the  Government's  interest 
and  to  ensure  timely  delivery  of  items 
of  the  requisite  quality,  contracting 
officers,  prior  to  award,  must  make  an 
affirmative  determination  that  the 
prospective  contractor  is  responsible, 
i.e.,  capable  of  performing  the  contract. 
Before  making  such  a  determination,  the 
contracting  officer  must  have  in  his 
possession  or  must  obtain  information 
sufficient  to  satisfy  himself  that  the 
prospective  contractor  (i)  has  adequate 
financial  resources,  or  the  ability  to 
obtain  such  resources,  (ii)  is  able  to 
comply  with  required  delivery 
schedule,  (iii)  has  a  satisfactory  record 
of  performance,  (iv)  has  a  satisfactory 
record  of  integrity,  and  (v)  is  otherwise 
qualified  and  eligible  to  receive  an 
award  under  appropriate  laws  and 
regulations.  If  such  information  is  not  in 
the  contracting  officer's  possession,  it  is 
obtained  through  a  preaward  survey 
conducted  by  the  contract 
administration  office  responsible  for  the 
plant  and/or  the  geographic  area  in 
which  the  plant  is  located.  The 
necessary  data  is  collected  by  contract 
administration  personnel  from  available 
data  or  through  plant  visits,  phone  calls, 
and  correspondence  and  entered  on 
Standard  Forms  1403,  1404,  1405.  1406, 
1407,  and  1408  in  detail  commensurate 
with  the  dollar  value  and  complexity  of 
the  procurement.  The  information  is 
used  by  Federal  contracting  officers  to 
determine  whether  a  prospective 
contractor  is  responsible. 

B.  Annual  ReportiRg  Burden 

Respondents:  12,000. 
Responses  Per  Respondent:  .5. 
Total  Responses:  6,000. 
Hours  Per  Response:  24. 
Total  Burden  Hours:  144.000. 

Obtaining  Copies  of  Proposals 

Requester  may  obtain  a  copy  of  the 
proposal  from  the  General  Services 
Administration.  FAR  Secretariat 
(MVRS),  1800  F  Street.  NW.  Room  4035. 
Washington.  DC  20405,  telephone  (202) 
501-4755.  Please  cite  OMB  Control  No. 
9000-0011.  Preaward  Survey  Forms,  in 
all  correspondence. 

Dated;  May  31.  2000. 
Edward  C.  Loeb, 

Director.  Federal  Acquisition  Policy  Division. 
IFR  Doc.  00-13969  Filed  f>-2-00;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[OMB  Control  No.  9000-0002] 

Proposed  Collection;  Comment 
Request  Entitled  Solicitation  Mailing 
List  Application  (SF 129) 

AGENCIES:  Department  of  Defense  (DOD). 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 

ACTION:  Notice  of  request  for  public 
comments  regarding  an  extension  to  an 
existing  OMB  clearance  (9000-0002). 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35).  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  will  be  submitting  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
an  extension  of  a  currently  approved 
information  collection  requirement 
concerning  Solicitation  Mailing  List 
Application  (SF  129).  This  OMB 
clearance  currently  expires  on 
September  30,  2000. 

Public  comments  are  particularly 
invited  on:  Whether  this  collection  of 
information  is  necessary  for  the  proper 
performance  of  functions  of  the  FAR. 
and  whether  it  will  have  practical 
utility;  whether  our  estimate  of  the 
public  burden  of  this  collection  of 
information  is  accurate,  and  based  on 
valid  assumptions  and  methodology: 
wavs  to  enhance  the  quality,  utility,  and 
claritv  of  the  information  to  be 
collected:  and  ways  in  which  we  can 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  through  the  use  of  appropriate 
technological  collection  techniques  or 
other  forms  of  information  technology. 

DATES:  Comments  may  be  submitted  on 
or  before  August  4,  2000. 

ADDRESSES:  Comments,  including 
suggestions  for  reducing  this  burden, 
should  be  submitted  to:  FAR  Desk 
Officer.  OMB  Room  10102.  NEOB, 
Washington.  DC  20503.  and  a  copy  to 
the  General  Services  Administration, 
FAR  Secretariat  (M\'RS).  1800  F  Street. 
NW.  Room  4035.  Washington.  DC 
20405. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ralph  DeStefano.  Federal  Acquisition 
Policy  Division,  GSA  (202)  501-1758. 

SUPPLEMENTARY  INFORMATION: 
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A.  Purpoae 

The  Standard  Form  129.  Solicitation 
Mailing  List  Application,  is  used  by  all 
Federal  agencies  as  an  application  form 
for  prospective  contractors  to  provide 
information  needed  to  establish  and 
maintain  a  list  of  firms  interested  in 
selling  to  the  Government.  The 
information  is  used  to  establish  lists  of 
firms  to  be  solicited  when  the  products 
or  services  they  provide  are  needed  by 
the  Government. 

B.  Annual  Reporting  Burden 

Respondents:  200.000. 
Responses  Per  Respondent:  4. 
Total  Responses:  800,000. 
Hours  Per  Response:  .58. 
Total  Burden  Hours:  464.000. 

Obtaining  Copies  of  Proposals 

Requester  may  obtain  a  copy  of  the 
proposal  from  the  General  .Services 
Administration.  FAR  Secretariat 
(MVRS).  Room  4035,  Washington,  IX; 
20405.  telephone  (202)  501-4755.  Please 
cite  OMB  Control  No.  9000-0002. 
Solicitation  Mailing  List  Application 
(SF  129).  in  all  correspondence. 

Dated:  May  .11.  2000 
Edward  C.  Loeb, 

Director.  Federal  Acquisition  Policy  Division 
[FR  Doc.  00-13970  Filed  5-2-00;  8:45  ami 
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DEPARTMEffr  OF  DEFENSE 

Department  of  the  Air  Force 

Notice  of  Intent  To  Perform  an 
Environmental  Analyala  for  ttie 
Propoaed  Beddown  of  the  Global  Hawk 
Remote  Operated  Aircraft  Syatem 

The  United  States  Air  Force  will 
conduct  an  environmental  analysis  tn 
determine  the  potential  environmental 
impacts  of  bedding  down  the  unmanned 
aerial  vehicle.  Global  Hawk,  at  a  main 
operating  base  (MOB).  This  proposal 
involves  locating  up  to  60  high  altitude 
endurance  unmanned  aerial  vehicles, 
associated  equipment  and  up  to 
approximately  800  personnel  at  an  Air 
Force  base  within  the  continental 
United  States.  The  beddown  will  start 
with  an  initial  cadre  of  four  to  si.x 
aircraft  the  first  year,  building  to  the 
total  number  with  a  delivery  schedule  of 
two  to  four  aircraft  per  year  The 
proposal  im:ludes  construction  of 
support  facilities  and  use  of  airspace  in 
the  local  region.  The  Federal  Aviation 
Administration  has  been  invited  to 
participate  as  a  cooperating  agency  in 
this  environmental  analysis 

Five  Air  F'orce  bases  are  being 
considered  as  potential  beddown 


locations:  (1)  Edwards  Air  Force  Base 
(AFB),  California,  (2)  Beale  AFB. 
California:  (3)  Tinlcer  AFB,  Oklahoma: 

(4)  Ellsworth  AFB,  South  Dakota:  and 

(5)  Wright-Patterson  AFB,  Ohio,  hi 
addition,  the  Air  Force  will  analyze  the 
no-action  alternative,  which  considers 
potential  environmental  impacts  should 
the  Air  Force  decide  not  to  beddown  the 
Global  Hawk  System. 

The  Air  Force  will  conduct  a  series  of 
scoping  meetings  to  solicit  public  input 
concerning  the  proposal.  The  scoping 
process  will  help  identify  issues  to  be 
addressed  in  the  environmental 
analysis.  In  addition  to  the  comments 
received  at  the  scoping  meetings, 
written  comments  on  the  scope  of  the 
environmental  analysis  will  be  accepted 
by  the  Air  Force  at  the  address  below 
through  June  30,  2000.  The  Air  Force 
will  accept  appropriate  comments  at 
any  time  during  the  environmental 
analysis  process. 

If  during  the  preparation  of  the 
environmental  analysis,  it  is  determined 
that  an  Environmental  Impact  Statement 
(EIS)  is  warranted,  comments  received 
during  this  scoping  period  will  be 
considered  in  the  EIS  preparation. 

Scoping  meetings  will  be  held  at  the 
following  locations: 

Wright  Patterson  AFB,  OH:  June  19. 
6:00  p.m.  Fairbom  High  School,  900 
E.  Dayton-Yellow  Springs  Road, 
Fairborn.  OH  45324,  Cafeteria 

Tinker  AFB,  OK:  June  21.  6:00  p.m.. 
Huey  Long  Community  Center, 
4505  SE  15th  St..  Del  City. 
Oklahoma,  Community  Hall 

Ellsworth  AFB,  SD:  June  23.  6:00 
p.m..  Ramokota  Inn  and  Conference 
Center,  2111  N.  LaCrosse  St.,  Rapid 
City,  South  Dakota.  Sylvan  Room 

Edwards  AFB.  CA:  June  26.  6:00  p.m.. 
Best  Western,  Antelope  Valley  Inn, 
44055  N  .Sierra  Hwy,  Lancaster,  CA 
93534,  Convention  Center.  East 
Wing 

Beale  AFB,  CA:  June  27,  6:00  p.m., 
Sutter  Count  Library.  750  Forbes 
Avenue,  Yuba  City,  CA  95991.  the 
Meeting  Room. 

Please  direct  any  written  comments  or 
requests  for  information  to  Ms.  Shoryl 
Parker.  HQ  ACC/CEVP.  129  Andrews 
St..  Suite  102.  Langley  AFB.  VA  23665- 
2769. (757)  764-9334. 

lanet  A.  LonK. 

Air  h'nnr  h'ederal  Rcfiistt-r  Liaison  Officer. 

Il-K  Dim     (H>-n9,S0  Filed  (i-2-<K);  H  4,=i  dm| 
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DEPARTMENT  OF  DEFENSE 

Department  of  ttie  Army 

Privacy  Act  of  1974;  Syatem  of 
Recorda 

AGENCY:  Department  of  the  Army.  DoD. 

ACTION:  Notice  to  delete  systems  of 
records. 


SUMMARY:  The  Department  of  the  Army 
is  deleting  systems  of  records  notices  in 
its  existing  inventory  of  record  systems 
subject  to  the  Privacy  Act  of  1974,  (5 
U.S.C.  552a),  as  amended. 

DATES:  This  proposed  action  will  be 
effective  without  further  notice  on  July 
5,  2000,  unless  comments  are  received 
which  result  in  a  contrary 
determination. 

ADDRESSES:  Privacy  Act  Officer,  Records 
Management  Program  Division,  Army 
Records  Management  and 
Declassification  Agency,  ATTN:  TALC- 
PAEJ-RP.  Stop  C,  Ft.  Belvoir,  VA  22060- 
5576. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Janice  Thornton  at  (703)  806-4390  or 
DSN  656-4390. 

SUPPLEMENTARY  INFORMATION:  The 

Department  of  the  Army  systems  of 
records  notices  subject  to  the  Privacy 
Act  of  1974.  (5  U.S.C.  552a),  as 
amended,  have  been  published  in  the 
Federal  Register  and  are  available  from 
the  address  above. 

The  specific  changes  to  the  record 
system  being  amended  are  set  forth 
below  followed  by  the  notice,  as 
amended,  published  in  its  entirety.  The 
proposed  amendments  are  not  within 
the  purview  of  subsection  (r)  of  the 
Privacy  Ac1  of  1974,  (5  U.S.C.  552a),  as 
amended,  which  requires  the 
submission  of  a  new  or  altered  system 
report. 

Dated   May  30.  2000. 

L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

A0O37-105a  SAFM 

SVSTEM  HAME: 

Civilian  Employee  Pay  System 
IFebruaiy  22,  1993.  58  FR  10002}. 

Reason:  These  records  are  now 
covered  under  the  Defense  Finance  and 
Accounting  Service  Privacy  Act  notice 
T7333,  Defense  Civilian  Pay  System. 
|FR  Do(    00-1  sag."}  Filed  6-2-00:  8:45  am] 
BILLING  CODE  S001-10-F 


DEPARTMENIOP  DEFENSE  -"^ 

Defense  Logistics  Agency 

Privacy  Act  of  1974;  Computer 
Matching  Program 

AGENCY:  Defense  Manpower  Data 
Center,  Defense  Logistics  Agency. 
ACTION:  Notice  of  a  computer  matching 
program. 


SUMMARY:  Subsection  (e)(12)  of  the 
Privacy  Act  of  1974,  as  amended,  (5 
U.S.C.  552a)  requires  agencies  to 
publish  advance  notice  of  any  proposed 
or  revised  computer  matching  program 
by  the  matching  agency  for  public 
comment.  The  Department  of  Defense 
(DoD),  as  the  matching  agency  under  the 
Privacy  Act,  is  hereby  giving  notice  to 
the  record  subjects  of  a  computer 
matching  program  between  Small 
Business  Administration  (SBA)  and  DoD 
that  records  are  being  matched  by 
computer.  The  record  subjects  are  SBA 
delinquent  debtors  who  may  be  current 
or  former  Federal  employees  receiving 
Federal  salary  or  benefit  payments  and 
who  are  indebted  and  or  delinquent  in 
their  repayment  of  debts  owed  to  the 
United  States  Government  under 
programs  administered  by  SBA. 
DATES:  This  proposed  action  will 
become  effective  July  5,  2000,  and  the 
computer  matching  will  proceed 
accordingly  without  further  notice, 
unless  comments  are  received  which 
would  result  in  a  contrary 
determination  or  if  the  Office  of 
Management  and  Budget  or  Congress 
objects  thereto.  Any  public  comment 
must  be  received  before  the  effective 
date. 

ADDRESSES:  Any  interested  party  may 
submit  written  comments  to  the 
Director.  Defense  Privacy  Office.  1941 
Jefferson  Davis  Highway.  Suite  920, 
Arlington,  VA  22202^502. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Vahan  Moushegian,  Jr.  at  (703)  607- 
2943. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  subsection  (o)  of  the  Privacy  Act  of 
1974,  as  amended,  (5  U.S.C.  552a).  the 
DoD  and  SBA  have  concluded  an 
agreement  to  conduct  a  computer 
matching  program  between  the  agencies. 
The  purpose  of  the  match  is  to  exchange 
personal  data  between  the  agencies  for 
debt  collection.  The  match  will  yield 
the  identity  and  location  of  the  debtors 
within  the  Federal  government  so  that 
SBA  can  pursue  recoupment  of  the  debt 
by  voluntary  payment  or  by 
administrative  or  salary  offset 
procedures. 

A  copy  of  the  computer  matching 
agreement  between  the  SBA  and  DoD  is 


available  upon  request  to  the  public. 
Requests  should  be  submitted  to  the 
address  caption  above  or  to  the  Deputy 
Assistant  Administrator.  Office  of  the 
Portfolio  Management,  409  Third  Street, 
SW.  Suite  8300.  Washington,  DC  20416. 

Set  forth  below  is  a  puolic  notice  of 
the  establishment  of  the  computer 
matching  program  required  by 
paragraph  6.c.  of  the  Office  of 
Management  and  Budget  Guidelines  on 
computer  matching  published  on  )une 
19.  1989,  at  54  FR  25818. 

The  matching  agreement,  as  required 
by  5  U.S.C.  552a(r)  of  the  Privacy  Act. 
and  an  advance  copy  of  this  notice  were 
submitted  on  May  16,  2000.  to  the 
House  Committee  on  Government 
Reform,  the  Senate  Committee  on 
Government  Affairs,  and  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
pursuant  to  paragraph  4d  of  Appendix 
I  to  OMB  Circular  No.  A-130.  'Federal 
Agency  Responsibilities  for  Maintaining 
Records  about  Individuals.'  dated 
February  8.  1996  (February  20.  1996,  61 
FR6427). 

Dated;  May  30.  2000. 

L.  M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

Notice  of  a  Computer  Matching 
Program  between  the  Small  Business 
Administration,  and  the  Department  of 
Defense  for  Debt  Collection. 

A.  Participating  agencies:  Participants 
in  this  computer  matching  program  are 
the  Small  Business  Administration 
(SBA)  and  the  Defense  Manpower  Data 
Center  (DMDC),  Department  of  Defense 
(DoD).  The  Small  Business 
Administration  is  the  source  agency, 
i.e.,  the  activity  disclosing  the  records 
for  the  purpose  of  the  match.  The  DMDC 
is  the  specific  recipient  activity  or 
matching  agency,  i.e.,  the  agency  that 
actually  performs  the  computer 
matching. 

B.  Purpose  of  the  match:  The  purpose 
of  the  match  is  to  identify  and  locate 
any  matched  Federal  personnel, 
employed,  serving,  or  retired,  who  owe 
delinquent  debts  to  the  Federal 
Government  under  certain  programs 
administered  by  SBA.  SBA  will  use  this 
information  to  initiate  independent 
collection  of  those  debts  under  the 
provisions  of  the  Debt  Collection  Act  of 
1982,  as  amended,  when  voluntary 
payment  is  not  forthcoming.  These 
collection  efforts  will  include  requests 
by  SBA  of  the  military  service/ 
employing  agency  in  the  case  of  military 
personnel  (either  active,  reserve,  or 
retired)  and  current  non-postal  civilian 


employees,  and  to  OPM  in  the  case  of 
retired  non-postal  civilian  employees,  to 
apply  administrative  and/or  salary  offset 
procedures  until  such  time  as  the 
obligation  is  paid  in  full. 

C.  Authority-  for  conducting  the 
match:  The  legal  authority  for 
conducting  the  matching  program  is 
contained  in  the  Debt  Collection  Act  of 
1982  (Pub.  L.  97-365).  as  amended  by 
the  Debt  Collection  Improvement  Act  of 
1996  (Pub.  L.  104-134.  section  31001); 
31  U.S.C.  Chapter  37,  Subchapter  1 
(General)  and  Subchapter  II  (Claims  of 
the  United  States  Government):  31 
U.S.C.  3711  Collection  and 
Compromise:  31  U.S.C.  3716 
Administrative  Offset;  5  U.S.C.  5514. 
Installment  Deduction  for  Indebtedness 
(Salary  Offset);  10  U.S.C.  135.  Under 
Secretary  of  Defense  (Comptroller): 
Section  101(1)  of  Executive  Order 
12731;  4  CFR  101.1-105.5.  Federal 
Claims  Collection  Standards;  5  CFR 
550.1101—550.1108.  Collection  by 
Offset  from  Indebted  Government 
Employees  (OPM);  13  CFR,  part  140. 
Debt  Collection  (SBA). 

D.  Records  to  be  matched:  The 
systems  of  records  described  below 
contain  an  appropriate  routine  use 
provisions  which  permits  disclosure  of 
information  between  agencies. 

SBA  will  use  personal  data  from  the 
Privacy  Act  record  system  identified  as 
SBA  075.  entitled.  'Loan  Case  File", 
published  in  the  Federal  Register  at  56 
FR  8022  on  February  26.  1991.  but 
amended  in  the  Federal  Register  at  65 
FR  1422  on  January  10.  2000  and 
corrected  at  65  FR  459  on  lanuary  27, 
2000. 

DoD  will  use  personal  data  from  the 
Privacy  Act  record  system  identified  as 
S322.ll  DMDC.  entitled  'Federal 
Creditor  Agency  Debt  Collection  Data 
Base,'  last  published  in  the  Federal 
Register  at  64  FR  42101.  August  3.  1999. 

E.  Description  of  computer  matching 
program:  SBA.  as  the  source  agency, 
will  provide  DMDC  with  an  electronic 
file  which  contains  the  names  of 
delinquent  debtors  in  programs  SBA 
administers.  Upon  receipt  of  the 
electronic  file  of  debtor  accounts.  DMDC 
will  perform  a  computer  match  using  all 
nine  digits  of  the  SSN  of  the  SBA  file 
against  a  DMDC  computer  database.  The 
DMDC  database,  established  under  an 
interagency  agreement  between  DOD, 
OPM,  OMB,  and  the  Department  of  the 
Treasury,  consists  of  personnel  records 
of  non-postal  Federal  civilian 
employees  and  military  members,  both 
active  and  retired.  The  'hits'  or  matches 
will  be  furnished  to  SBA.  SBA  is 
responsible  for  verif>'iiig  and 
determining  that  the  data  on  the  DMDC 
electronic  reply  tape  file  are  consistent 
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with  SBA  source  file  and  for  resolving 
any  discrepancies  or  inconsistencies  on 
an  individual  basis.  SBA  will  also  be 
responsible  for  making  final 
determinations  as  to  positive 
identification,  amount  of  indebtedness 
and  recovery  efforts  as  a  result  of  the 
match. 

The  electronic  file  tape  provided  by 
SBA  will  contain  data  elements  of  the 
debtor's  name,  SSN,  internal  account 
numbers  and  the  total  amount  owed  for 
each  debtor  on  approximately  25,000 
delinquent  debtors. 

The  DMEX'  computer  database  file 
contains  approximately  4.8  million 
records  of  active  duty  and  retired 
military  members,  including  the  Reserve 
and  Guard,  and  approximately  3.1 
million  records  of  active  and  retired 
non-postal  Federal  civilian  employees. 
F.  Individual  notice  and  opportunity 
to  contest:  Due  process  procedures  will 
be  provided  by  SBA  to  those  individuals 
matched  (hits)  consisting  of  SBA'S 
verification  of  debt;  a  minimum  of  30- 
day  written  notice  to  the  debtor 
explaining  the  debtor's  rights; 
opportunity  for  the  debtor  to  examine 
and  copy  SBA  documentation  relating 
to  the  debt;  provision  for  debtor  to  seek 
the  SBA  review  of  the  debt  (or  in  the 
case  of  the  salary  offset  provision, 
opportunity  for  a  hearing  before  an 
individual  who  is  not  under  the 
supervision  or  control  of  the  agency); 
and  opportunity  for  the  individual  to 
enter  into  a  written  agreement 
satisfactory  to  the  SBA  for  repayment. 
Only  when  all  of  the  steps  have  been 
taken  will  SBA  disclose  information, 
pursuant  to  a  routine  use,  to  effect  an 
administrative  or  salary  offset.  Unless 
the  individual  notifies  SBA  within  30 
days  from  the  date  of  the  notice,  SBA 
will  infer  that  the  data  provided  the 
individual  is  accurate  and  correct  and 
will  take  the  next  step,  as  authorized  bv 
law,  to  recoup  the  delinquent  debt. 

G.  Inclusive  dotes  of  the  matchm/^ 
program:  This  computer  matching 
program  is  subject  to  review  by  the 
Offise  of  Management  and  Budget  and 
Congress.  If  the  mandatory  30  day 
period  for  public  comment  has  expired 
and  if  no  objections  are  raised  by  either 
Congress  or  the  Office  of  Management 
and  Budget  within  40  days  of  being 
notified  of  the  propo.sed  match,  the 
computer  matching  program  becomijs 
effective  and  the  respective  agencies 
may  begin  the  exchange  of  data  at  a 
mutually  agreeable  lime  and  will  be 
repeated  on  an  annual  basis.  Bv 
agreement  between  SBA  and  [DoD.  the 
matching  program  will  be  in  effect  and 
continue  for  18  months  with  an  option 
to  extend  for  12  additional  months 
unless  one  of  the  parties  to  the 


agreement  advises  the  other  by  written 
request  to  terminate  or  modify  the 
agreement. 

H.  Address  for  receipt  of  public 
comments  or  inquiries:  Director, 
Defense  Privacy  Office,  1941  Jefferson 
Davis  Highway,  Suite  920  Arlington,  VA 
22202-4502.  telephone  (703)  607-2943. 
IKK  Hoc    00-13896  Filed  f>-2-(K);  8:45  am| 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Maating  of  ttta  Board  of  Vlaltors  to  the 
U.S.  Naval  Acadainy 

AGENCY:  Department  of  the  Navy.  DOD. 
action:  Notice. 

SUMMARY:  The  U.S.  Naval  Academy 
Board  of  Visitors  will  meet  to  make  such 
inquiry  as  the  Board  shall  deem 
necessary  into  the  state  of  morale  and 
discipline,  the  curriculum,  instruction, 
physical  equipment,  fiscal  affairs,  and 
academic  methods  of  the  Naval 
Academy.  During  this  meeting  inquiries 
will  relate  to  the  internal  personnel 
rules  and  practices  of  the  Academy,  may 
involve  on-going  criminal 
investigations,  and  include  discussions 
of  personal  information  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy.  The  executive  session  of  this 
meeting  will  be  closed  to  the  public. 
DATES:  The  meeting  will  be  held  on 
Monday,  June  12,  2000  from  8:30  am. 
to  11:45  a.m.  The  closed  Executive 
Session  will  be  from  10:50  a.m.  to  11:45 
a.m. 

ADDRESSES:  The  meeting  will  be  held  in 
the  Bo  Coppedge  Room  of  Alumni  Hall 
at  the  U.S.  Academy,  Annapolis, 
Maryland 

FOR  FURTHER  INFORMATION  CONTACT: 

Lieutenant  Commander  Thomas  E. 
Osbom,  Executive  Secretary  to  the 
Board  of  Visitors,  Office  of  the 
Superintendent,  US  Naval  Academy, 
Annapolis,  MD  21402-5000,  telephone 
(410) 293-1503. 

SUPPLEMENTARY  INFORMATION:  This 
notice  of  meeting  is  provided  per  the 
Federal  Advisory  Committee  Act  (5 
use.  App  2)  The  executive  session  of 
the  meeting  will  consist  of  discussions 
of  information  which  pertain  to  the 
conduct  of  various  midshipmen  at  the 
Naval  Academy  and  internal  Board  of 
Visitors  matters.  Discussion  of  such 
information  cannot  be  adequately 
.segregated  from  other  topics,  which 
precludes  opening  the  executive  session 
of  this  meeting  to  the  public  in 
accordance  with  5  U.S.C.  App.  2, 


section  10(d),  the  Secretary  of  the  Navy 
has  determined  in  writing  that  the 
special  committee  meeting  shall  be 
partially  closed  to  the  public  because 
they  will  be  concerned  with  matters  as 
outlined  in  section  552(b)(2),  (5),  (6), 
and  (7)  of  title  5,  U.S.C.  Due  to 
unavoidable  delay  in  administrative 
processing,  the  15  days  advance  notice 
could  not  be  provided. 

Dated   Md>  30,  2000 
|.L.  Roth, 

Liputenant  Commander,  ludgf  Advocate 
(ieneral's  Corpse.  I 'S  Savy.  Federal  Refiister 
Liaison  Officer 

|FR  Doc   00-141 15  Filed  (i-2-OO:  8:4,5  am| 
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DEPARTMENT  OF  DEFENSE 

Department  of  ttie  Navy 

Privacy  Act  of  1974;  System  of 
Recorda 

AGENCY:  Department  of  the  Navy.  DoD. 
ACTION:  Notice  to  amend  record  system. 
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SUMMARY:  The  Department  of  the  Navy 
proposes  to  amend  a  system  of  records 
notice  in  its  inventory  of  record  systems 
subject  to  the  Privacy  Act  of  1974  (5 
use.  552a),  as  amended. 

DATES:  The  amendments  will  be 
effective  on  July  5.  2000.  unless 
comments  are  received  that  would 
result  in  a  contrary  determination. 

ADDRESSES:  Send  comments  to  the 
Department  of  the  Navy,  PA/FOIA 
Policy  Branch,  Chief  of  Naval 
Operations  (N09B30),  2000  Navy 
Pentagon,  Washington,  DC  20350-2000. 

FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Doris  Lama  at  (202)  685-6545  or  DSN 
325-6545. 

SUPPLEMENTARY  INFORMATION:  The 

Department  of  the  Navy's  record  system 
notices  for  records  systems  subject  to 
the  Privacy  Act  of  1974  (5  U.S.C.  552a), 
as  amended,  have  been  published  in  the 
Federal  Register  and  are  available  from 
the  address  above. 

The  Department  of  the  Navy  proposes 
to  amend  a  system  of  records  notice  in 
its  inventory  of  record  systems  subject 
to  the  Privacy  Act  of  1974  (5  U.S.C. 
552a),  as  amended.  The  changes  to  the 
system  of  records  are  not  within  the 
purview  of  subsection  (r)  of  the  Privacy 
Act  of  1974  (5  use.  552a).  as  amended, 
which  requires  the  submission  of  new 
or  altered  systems  reports.  The  record 
system  being  amended  is  set  forth 
below,  as  amended,  published  in  its 
entirety. 


Dated:  May  30,  2000. 
L.  M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

N05041-1 

SYSTEM  NAME: 

Inspector  General  (IG)  Records  (March 
18.  1997.  62  FR  12806). 

CHANGES: 


SYSTEM  LOCATION: 

Replace  '901  M  Street.  SE'  with  '1014 
N  Street.  SE.  Suite  100'. 


N0S041-1 

SYSTEM  NAME: 

Inspector  General  (IG)  Records. 

SYSTEM  LOCATION: 

Office  of  the  Naval  Inspector  General, 
Building  200.  1014  N  Street.  SE.  Suite 
100,  Washington  DC  20374-5006; 
Inspector  General  offices  at  major 
commands  and  activities  throughout  the 
Department  of  the  Navy  and  other  naval 
activities  that  perform  inspector  general 
(IG)  functions.  Official  mailing 
addresses  are  published  as  an  appendix 
to  the  Navy's  compilation  of  systems  of 
records  notices. 

categories  of  inoiviikials  covered  by  the 
system: 

Any  person  who  has  been  the  subject 
of,  witness  for,  or  referenced  in  an 
Inspector  General  (IG)  investigation,  as 
well  as  any  individual  who  submits  a 
request  for  assistance  or  complaint  to  an 
Inspector  General. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Letters/transcriptions  of  complaints, 
allegations  and  queries;  tasking  orders 
from  the  Department  of  Defense 
Inspector  General,  Secretary  of  the 
Navy,  Chief  of  Naval  Operations,  and 
Commandant  of  the  Marine  Corps; 
requests  for  assistance  from  other  Navy/ 
Marine  Corps  commands  and  activities; 
appointing  letters;  reports  of 
investigations,  inquiries,  and  reviews 
with  supporting  attachments,  exhibits 
and  photographs;  records  of  interviews 
and  synopses  of  interviews;  witness 
statements;  legal  review  of  case  files; 
congressional  inquiries  and  responses; 
administrative  memoranda;  letters  and 
reports  of  action  taken;  referrals  to  other 
commands;  letters  to  complainants  and 
subjects  of  investigations;  court  records 
and  results  of  nonjudicial  punishment; 
letters  and  reports  of  adverse  personnel 
actions;  financial  and  technical  reports. 


AUTHORfTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

10  U.S.C.  5014,  Office  of  the  Secretary 
of  the  Navy;  10  U.S.C.  5020,  Naval 
Inspector  General:  details;  duties; 
SECNAVINST  5430.57F,  Mission  and 
Functions  of  the  Naval  Inspector 
General.  January  15,  1993. 

PURPOSE(S): 

To  determine  the  facts  and 
circumstances  surrounding  allegations 
or  complaints  against  Department  of  the 
Navy  personnel  and/or  Navy /Marine 
Corps  activities. 

To  present  findings,  conclusions  and 
recommendations  developed  from 
investigations  and  other  inquiries  to  the 
Secretary  of  the  Navy,  Chief  of  Naval 
Operations,  Commandant  of  the  Marine 
Corps,  or  other  appropriate 
Commanders. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  'Blanket  Routine  Uses'  that 
appear  at  the  beginning  of  the  Navy's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

File  folders  and  computerized  data 
base. 

RETRIEVABILITY: 

By  subject's  or  complainant's  name; 
case  name;  case  number;  and  other  case 
fields. 

SAFEGUARDS: 

Access  is  limited  to  officials/ 
employees  of  the  command  who  have  a 
need  to  know.  Files  are  stored  in  locked 
cabinets  and  rooms.  Computer  files  are 
protected  by  software  systems  which  are 
password  protected. 

RETENTION  AND  DISPOSAL: 

Permanent.  Retired  to  Washington 
National  Records  Center  when  four 
years  old.  Transfer  to  the  National 
Archives  and  Records  Administration 
when  20  years  old. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Naval  Inspector  General,  1014  N 
Street,  SE,  Suite  100,  Washington  Na\7 
Yard,  Washington,  DC  20374-5006  or 
the  local  command's  IG  office.  Official 
mailing  addresses  are  published  as  an 


appendix  to  the  Navy's  compilation  of 
systems  of  records  notices. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  vmtten  inquiries  to  the  Naval 
Inspector  General.  1014  N  Street.  SE. 
Suite  100.  Washington  Nav\'  Yard. 
Washington.  DC  20374-5006  or  the 
relevant  command's  IG  office.  Official 
mailing  addresses  are  published  as  an 
appendix  to  the  Navy's  compilation  of 
systems  of  records  notices. 

The  request  should  include  the  full 
name  of  the  requester  and/or  case 
number. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  wTitten 
inquiries  to  the  Naval  Inspector  General. 
1014  N  Street.  SE.  Suite  100. 
Washington  Navy  Yard,  Washington,  DC 
20374-5006  or  the  relevant  command's 
IG  office.  Official  mailing  addresses  are 
published  as  an  appendix  to  the  Navy's 
compilation  of  systems  of  records 
notices. 

The  request  should  include  the  full 
name  of  the  requester  and/or  case 
number. 

CONTESTING  RECORD  PROCEDURES: 

The  Navy's  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Secretar\'  of  the  Na\'y 
Instruction  5211.5;  32  CFR  part  701;  or 
mav  be  obtained  from  the  system 
manager. 

RECORD  SOURCE  CATEGORIES: 

Complainants;  witnesses;  Members  of 
Congress;  the  media;  and  other 
commands  or  government  agencies. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

Information  specifically  authorized  to 
be  classified  under  E.O.  12958,  as 
implemented  by  DoD  5200. 1-R.  may  be 
exempt  pursuant  to  5  U.S.C.  552a(kj(l). 

Investigaton,'  material  compiled  for 
law  enforcement  purposes  may  be 
exempt  pursuant  to  5  U.S.C.  552a(k)(2), 
However,  if  an  individual  is  denied  any 
right,  privilege,  or  benefit  for  which  he 
would  otherwise  be  entitled  by  Federal 
law  or  for  which  he  would  otherwise  be 
eligible,  as  a  result  of  the  maintenance 
of  such  information,  the  individual  will 
be  provided  access  to  such  information 
except  to  the  extent  that  disclosure 
would  reveal  the  identity  of  a 
confidential  source. 

An  exemption  rule  for  this  system  has 
been  promulgated  in  accordance  with 
requirements  of  5  U.S.C.  553(b)(1),  (2), 


35622 


Federal  Register/ Vol.  65.  No.  108 /Monday,  June  5.  2000 /Notices 


and  (3).  (c)  and  (e)  and  published  in  32 
CFR  part  701,  subpart  G.  For  additional 
information  contact  the  system  manager 
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DEPARTMENT  OF  EDUCATION 
[CFDA  No.:  84.033] 

Studant  Financial  Asslstanca  Fadaral 
Work-Study  Programs 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  the  closing  date  for 
filing  the  "Institutional  Application  for 
the  Work-Coll€»ges  Program.  ' 

summary:  The  closing  date  for  the 
institutional  application  for  the  Work- 
(k)lleges  Program  (2000-2001  award 
year)  is  June  29,  2000.  To  participate  in 
the  Work-Colleges  program,  an 
institution  must  be  a  public  or  private 
nonprofit  institution  that  requires  all 
resident  students  to  participate  in  a 
comprehensive  work-learning  program. 
(See  SUPPLEMENTARY  INFORMATION  for  a 
complete  description  of  the 
requirements  )  The  VVork-Collttges 
Program  along  with  the  Federal  Work- 
Study  Program  and  the  [ob  LtKiation  and 
Development  Program  are  known 
collectively  as  the  Federal  Work-Study 
programs  The  Work-doUeges  Program 
is  authorized  by  part  C.  of  title  IV  of  the 
Higher  Education  Act  of  1965,  as 
amended  (HEA) 

DATES:  Clostnn  Date  and  Methods  for 
Submittiitg  the  Institutional  Apphiation 
and  Agreement  To  participate  in  the 
Work-Colleges  Program  and  to  apply  for 
funds  for  that  program  for  the  2000- 
2001  award  year,  an  eligible  institution 
must  mail  or  hand  deliver  its 
"Institutional  Application  and 
Agreement  for  Participation  in  the 
Work-C^olleges  Program"  to  the 
Department  on  or  before  June  29.  2000. 
If  you  choose  you  may  fax  or  e-mail 
your  "Institutional  Application  and 
Agreement  for  Participation  in  the 
Work-(^ol leges  Program"  by  4  p  m 
eastern  time  on  lune  29,  2000  You  must 
fax  the  form  to  Richard  (loppage  at  (202) 
260-0522  or  (202)  20.5-1919  or  E-mail  to 
the  following  address: 
Richard     Coppage@ed.gov. 

ADDRESSES:  Applications  and 
Agreements  Delivered  hv  Mail  An 
institution  must  address  an  institutional 
application  and  agreement  delivered  by 
mail  to  Mr  Richard  Coppage.  Work- 
(;olleges  Program,  Student  Financial 
Assistance,  US  Department  of 
Education,  400  Maryland  Avenue. 
Portals  Building,  Suite  HOOD. 


Washington.  D.C.  20202.  An  applicant 
must  show  proof  of  mailing  consisting 
of  one  of  the  following:  (1)  A  legibly 
dated  U.S.  Postal  Service  postmark;  (2) 
a  legible  mail  receipt  with  the  date  of 
mailing  stamped  by  the  U.S.  Postal 
Service:  (3)  a  dated  shipping  label, 
invoice,  or  receipt  from  a  commercial 
carrier;  or  (4)  any  other  proof  of  mailing 
acceptable  to  the  Secretary  of  Education. 

If  an  institutional  application  and 
agreement  is  sent  through  the  U.S. 
Postal  Service,  the  Secretary  does  not 
accept  either  of  the  following  as  proof 
of  mailing:  (1)  A  private  metered 
postmark  or  (2)  a  mail  receipt  that  is  not 
dated  by  the  U.S.  Postal  Service. 

An  institution  should  note  that  the 
U.S.  Postal  Service  does  not  uniformly 
provide  a  dated  postmark.  Before 
relying  on  this  method,  an  institution 
should  check  with  its  local  post  office. 

The  Secretary  encourages  an 
institution  to  use  certified  or  at  least 
first-class  mail.  Institutions  that  submit 
an  application  and  agreement  after  the 
closing  date  of  June  29,  2000,  are  not 
considered  for  participation  or  funding 
under  the  Work-Colleges  Program  for 
award  year  2000-2001. 

Applications  and  Agreements 
Delivered  by  Hand  If  an  institution 
delivers  its  institutional  application  and 
agreement  by  hand,  it  must  deliver  the 
in.stitutional  application  and  agreement 
to  Mr  Richard  Coppage.  Work-Colleges 
Program,  Student  Financial  Assistance, 
Portals  Building,  1250  Maryland 
Avenue,  SW.,  Suite  600D  Washington, 
D.C.  20202.  The  .StH;retary  accepts  hand- 
delivered  institutional  applications  and 
agreements  befwetm  8  a.m.  and  4  p.m. 
(Eastern  time)  daily,  except  Saturdays, 
Sundays,  and  Federal  holidays  The 
Set:retary  will  not  accept  an 
institutional  application  and  agreement 
for  the  2000-2001  award  year  that  is 
delivered  by  hand  after  4:00  p.m.  on 
lune  29,  2000. 

SUPPLEMENTARY  INFORMATION:  Under  the 
Work-Colleges  Program,  we  allocate 
funds  when  available  for  that  program 
to  eligible  institutions.  We  will  not 
allocate  funds  under  the  Work-Colleges 
Program  for  award  year  2000-2001  to 
any  eligible  institution  unless  the 
institution  files  its  "Institutional 
Application  and  Agreement  for 
Participation  in  the  Work -Colleges 
Program"  by  the  closing  date.  If  an 
institution  submits  its  application  and 
agreement  after  the  June  29.  2000 
closing  date,  we  will  use  this 
application  and  agreement  to  determine 
the  institution's  eligibility  to  participate 
in  the  Work-College  Program  beginning 
with  the  2001-2002  award  year. 
To  apply  for  participation  and 
funding  under  the  Work -Colleges 


Program,  an  institution  must  satisfy  the 
definition  of  "work-college"  in  section 
448(e)  of  the  HEA.  The  term  "work- 
college"  under  the  HEA  means  an 
eligible  institution  that  (1)  is  a  public  or 
private  nonprofit  institution  with  a 
commitment  to  community  service;  (2) 
has  operated  a  comprehensive  work- 
learning  program  for  at  least  two  years; 
(3)  requires  the  participation  of  all 
resident  students  in  a  comprehensive 
work-learning  program  and  the 
provision  of  services  as  an  integral  part 
of  the  institution's  educational  program 
and  as  part  of  the  institution's 
educational  philosophy;  and  (4) 
provides  students  participating  in  the 
comprehensive  work-learning  program 
with  the  opportunity  to  contribute  to 
their  education  and  to  the  welfare  of  the 
community  as  a  whole. 

Applicable  Regulations 

The  following  regulations  apply  to  the 
Work-Colleges  Program: 

(1)  Student  Assistance  General 
Provisions.  34  CFR  part  668. 

(2)  General  Provisions  for  the  Federal 
Perkins  Loan  Program,  Federal  Work- 
Study  Program,  and  Federal 
Supplemental  Educational  Opportunity 
Grant  Program,  34  CFR  part  673. 

(3)  Federal  Work-Study  Programs,  34 
CFR  part  675. 

(4)  Institutional  Eligibility  Under  the 
Higher  Education  Act  of  1965,  as 
amended,  34  CFR  part  600. 

(5)  New  Restrictions  on  Lobbying,  34 
CFR  part  82. 

(6)  Governmentwide  Debarment  and 
Suspension  (Nonprocurement)  and 
Governmentwide  Requirements  for 
Drug-Free  Workplace  (Grants),  34  CFR 
part  85. 

(7)  Drug  and  Alcohol  Abuse 
Prevention.  34  CFR  part  86. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Richard  Coppage  Work-Colleges 
Program,  Student  Financial  Assistance. 
U.S.  Department  of  Education,  400 
Maryland  Avenue.  SW.,  Portals 
Building.  Suite  600D.  Washington,  D.C. 
20202.  Telephone  (202)  708-^694. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339.  Individuals  with  disabilities  may 
obtain  this  document  in  an  alternate 
format  (e.g..  Braille,  large  print, 
audiotape  or  computer  diskette)  by 
contacting  the  Alternate  Format  Center 
at  (202)  260-9895  between  8:30  a.m. 
and  4:30  p.m..  Eastern  time,  Monday 
through  Friday. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
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documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  either  of  the  following  sites: 
http://ocfo.ed.gov/fedreg.htm 
http://wT^w. ed.gov/news. html 
To  use  the  PDF  version  you  must  have 
the  Adobe  Acrobat  Reader,  which  is 
available  free  at  either  of  the  previous 
sites.  If  you  have  questions  about  using 
the  PDF' version,  call  the  U.S. 
Government  Printing  Office  (GPO).  toll 
free,  at  1-888-293-6498;  or  in  the 
Washington.  D.C.  area  at  (202)  512- 
1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo.gov/nara/ 
index.html 

Program  Authority:  42  U.S.C.  27.i6b 
Dated:  May  .30.  2000 
Greg  Woods, 

Chief  Operating  Officer.  Student  Financial 

.'^sslstance 

|FR  Do( .  00-13947  Filed  B-2-00;  8:45  am) 

BILUNG  CODE  400<M>1-U 


DEPARTMENT  OF  ENERGY 

Agency  Information  Collection  Under 
Review  by  the  Office  of  Management 
and  Budget 

AGENCY:  Department  of  Energy. 
ACTION:  Submission  for  OMB  review; 
comment  request. 

SUMMARY:  The  Department  of  Energy 
(DOE)  has  submitted  renewals  for  an 
additional  three  years  for  the 
information  collection(s)  listed  at  the 
end  of  this  notice  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  under  sections  3507(h)(1)  and 
3506(c)  of  the  Paperwork  Reduction  Act 
of  1995  (Pub.  L.  104-13). 

Each  entry  contains  the  following 
information:  (1)  The  collection  number 
and  title;  (2)  a  summary  of  the  collection 
of  information,  type  of  request  (new, 
revision,  extension,  or  reinstatement), 
response  obligation  (mandatory, 
voluntary,  or  required  to  obtain  or  retain 
benefits);  (3)  a  description  of  the  need 
and  proposed  use  of  the  information;  (4) 
a  description  of  the  likely  respondents; 
and  (5)  an  estimate  of  the  total  annual 
reporting  burden  (i.e.,  the  estimated 
number  of  likely  respondents  times  the 
proposed  frequency  of  response  per  year 
times  the  average  hours  per  response). 
DATES:  Comments  must  be  filed  within 
30  days  of  publication  of  this  notice.  If 
you  anticipate  that  you  will  be 


submitting  comments  but  find  it 
difficult  to  do  so  within  the  time 
allowed  by  this  notice,  you  should 
advise  the  OMB  DOE  Desk  Officer  listed 
below  of  your  intention  to  do  so  as  soon 
as  possible.  The  OMB  DOE  Desk  Officer 
may  be  telephoned  at  (202)  395-3084. 
(Also,  please  notify  the  ElA  contact 
listed  below.) 

ADDRESSES:  Address  comments  to  the 
Department  of  Energy  Desk  Officer, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget.  726  Jackson  Place  NW. 
Washington.  DC  20503.  (Comments 
should  also  be  addressed  to  the  Office 
of  Information.  Records  and  Resource 
Management  at  the  address  below.) 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information 
should  be  directed  to  Peter  J.  Grahn.  Jr.. 
Office  of  Information,  Records  and 
Resource  Management  (SO-31), 
Forrestal  Building,  U.S.  Department  of 
Energy,  Washington,  DC  20585-0670. 
Mr.  Grahn  may  be  contacted  by 
telephone  at  (301)  903-4653,  FAX  at 
(301)  903-6223,  or  e-mail  at 
Peter.Grahn@hq.doe.gov. 

SUPPLEMENTARY  INFORMATION:  The 
information  collections  submitted  to 
OMB  for  review  were: 

1.  Current  OMB  No.:  1910-0300. 
Package  Title:  Environment.  Safety  and 
Health.  Summary:  A  three-year 
extension  is  requested,  which  includes 
both  mandatory  and  voluntary  response 
obligations.  Purpose:  This  information 
is  required  by  the  Department  to  ensure 
that  Departmental  environment,  safety 
and  health  resources  and  requirements 
are  managed  efficiently  and  effectively 
and  to  exercise  management  oversight  of 
DOE  contractors.  The  package  contains 
nine  information  and/or  recordkeeping 
requirements.  Type  of  Respondents: 
DOE  management  and  operating 
contractors  and  offsite  contractors. 
Estimated  Number  of  Responses:  5,050. 
Estimated  Total  Burden  Hours:  205,050. 

2.  Current  OMB  No.:  1910-0500. 
Package  Title:  Financial  Management. 
Summary:  A  three-year  extension  is 
requested  for  these  mandatory  response 
obligations.  Purpose:  This  information 
is  required  by  the  Department  to  ensure 
that  financial  management  resources 
and  requirements  are  managed 
efficiently  and  effectively  and  to 
exercise  management  oversight  of  DOE 
contractors.  The  package  contains  13 
information  and/or  recordkeeping 
requirements.  Type  of  Respondents: 
DOE  management  and  operating 
contractors  and  offsite  contractors. 
Estimated  Number  of  Responses: 
12,715.  Estimated  Total  Burden  Hours: 
164,528. 


3.  Current  OMB  No.:  1910-1400. 
Package  Title:  Compliance  Statement: 
Energv/Water  Conservation  Standards 
for  Appliances.  Summary:  A  three-year 
extension  is  requested  for  these 
mandatory  response  obligations. 
Purpose:  This  information  is  required  by 
the  Department  to  ensure  that 
manufacturers  test  and  maintain  records 
concerning  the  energy  or  water 
consumption  of  covered  products,  and 
precludes  the  distribution  of  any  such 
products  that  do  not  meet  standards 
established  by  Congress.  By  regulation 
(10  CFR  430.62(a)).  DOE  requires 
manufacturers  of  covered  products  to 
submit  a  compliance  statement  for  each 
new  basic  model  of  a  product.  The 
package  contains  14  information  and/or 
recordkeeping  requirements.  Type  of 
Respondents:  Manufactiirers  of  products 
covered  in  Part  430  of  Title  10  of  the 
Code  of  Federal  Regulations.  Estimated 
Number  of  Responses:  99.  Estimated 
Total  Burden  Hours:  1.584. 

4.  Current  OMB  No.:  1910-5102. 
Package  Title:  Reporting  and 
Recordkeeping  Requirements  for  Make- 
or-Buy  Plans.  Summon,':  A  three-year 
extension  is  requested  for  these 
mandatory  response  obligations. 
Purpose:  "This  information  is  required  by 
the  Department  to  ensure  that  the 
Department's  management  and 
operations  are  subcontracting  in  the 
most  cost-effective  and  efficient  manner. 
Tvpe  of  Respondents:  DOE  management 
and  operating  contractors  and  offsite 
contractors.  Estimated  Number  of 
Responses:  36.  Estimated  Total  Burden 
Hours:  5.350. 

5.  Current  OMB  No.:  1910-5103. 
Package  Title:  Reporting  and 
Recordkeeping  Requirements  for  Safety 
Management  System.  Summary-:  A 
three-year  extension  is  requested  for 
these  mandatory  response  obligations. 
Purpose:  This  information  is  required  by 
the  Department  to  ensure  that  the 
Department's  management  and 
operating  contractors  are  performing 
work  safety  at  DOE  facilities.  Type  of 
Respondents:  DOE  management  and 
operating  contractors  and  offsite 
contractors.  Estimated  Number  of 
Responses:  7.  Estimated  Total  Burden 
Hours:  2.450. 

Statutory  Authority:  Sections  3507(h)(1) 
and  3506(c)  of  the  Paperwork  Reduction  Act 
of  1995  (Pub.  L.  104-13). 

Issued  in  Washington,  DC.  Ma>  30.  2000. 
Howard  Landon. 

Director.  Office  of  Special  Projects. 
|FR  Doc.  00-13966  Filed  6-2-O0;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Bonneville  Power  Administration 

Statellne  Wind  Pro|ect 

AGENCY:  Bonm-ville  Power 
Administration  (BPA).  Department  of 
Energy  (DOE). 

ACTION:  Notice  of  intent  to  prepare  an 
Environmental  Impact  Statement  (ELS) 
and  notice  of  floodplain  and  wetlands 
involvement. 

summary:  BPA  and  Walla  Walla  County. 
Washington,  intend  to  jointly  prepare  an 
EIS  on  the  proposed  Stateline  Wind 
Project,  located  along  the  Oregon- 
Washington  border  in  Walla  Walla 
County.  Washington,  and  Umatilla 
County,  Oregon.  FPL  Energy  Vansycle 
LLC  (FPL  Energy)  proposes  to  construct 
and  operate  the  300  megawatt  (MW) 
wind  generation  facility;  BPA  proposes 
to  purchase  up  to  300  MW  of  the 
electrical  output  from  the  project  and  to 
provide  transmission  services.  The  EIS 
will  consider  the  potential  site-sp«H:iric 
impacts  of  the  construction  and 
operation  of  the  wind  project  itself,  a.< 
well  as  any  related  transmission 
facilities.  In  addition,  the  EIS  will  take 
a  broad  programmatic  look  at  the 
surrounding  Potential  Wind  Power 
Development  Area  and  the  associated 
cumulative  biological  impacts 

This  action  mav  involve  floodplain 
and  wetlands  located  in  Walla  Walla 
C]ounty,  Washington,  and/or  Umatilla 
(k)unty.  (Oregon  In  accordance  with 
DOE  regulations  for  ciompliance  with 
floodplain  and  wetlands  environmental 
review  requirements.  BPA  will  prepare 
a  floodplain  and  wetlands  assessment 
and  will  perform  this  proposed  action  in 
a  manner  so  as  to  avoid  or  minimize 
potential  harm  to  or  within  the  affected 
floodplain  and  wetlands  The 
assessment  and  a  floodplain  statement 
of  findings  will  be  included  in  the  EIS 
being  prepared  for  the  proposed  project 
in  accordanc:e  with  the  National 
Environmental  Policy  Act  (NEPA) 

DATES:  BPA  has  established  a  30-day 
scoping  period  during  which  affected 
landowners,  concerned  citi/ens,  spe<:ial 
interest  groups,  local  governments,  and 
any  other  interested  parties  are  invited 
to  comment  on  the  scope  of  the 
proposed  EIS  Scoping  will  help  BPA 
ensure  that  a  full  range  of  issues  related 
to  this  proposal  is  addressed  in  the  EIS, 
and  also  will  identify  significant  or 
potentially  significant  impa<:ts  that  may 
result  from  the  proposed  project. 
Written  comments  are  due  to  the 
address  below  no  later  than  |uly  7,  2000. 
Comments  mav  also  be  made  at  the  ELS 


scoping  meetings  to  be  held  on  June  14, 
15,  and  22,  2000. 

ADDRESSES:  BPA  invites  comments  and 
suggestions  on  the  proposed  scope  of 
the  Draft  EIS.  Send  comment  letters  and 
requests  to  be  placed  on  the  project 
mailing  list  to  Communications, 
Bonneville  Power  Administration — KC- 
7,  P.O.  Box  12999,  Portland,  Oregon, 
97212.  The  phone  number  of  the 
Communications  office  is  503-230-3478 
in  Portland;  toll-free  1-800-622-4519 
outside  of  Portland.  Comments  may  also 
be  sent  to  the  BPA  Internet  address: 
comment®bpa.gov. 

The  EIS  scoping  meetings  will  be  held 
at  Helix  High  School,  120  Main  Street, 
Helix.  Oregon,  on  Wednesday,  June  14. 
2000,  from  6:30  p.m.  to  9  p.m.,  at 
Touchet  High  School,  90  Champion 
Street,  Touchet,  Washington,  on 
Thursday,  June  15,  2000,  from  6:30  p.m. 
to  9  p.m.;  and  at  BPA,  Room  470.  905 
NE  nth  Avenue.  Portland,  Oregon,  on 
June  22,  2000.  from  1  p.m.  to  3  p.m.  At 
these  informal  meetings.  FPL  Energy 
will  provide  information,  including 
maps  and  visual  simulations,  about  the 
wind  project;  State  and  County  officials 
will  describe  their  related  processes. 
Written  information  will  also  be 
available,  and  BPA  staff  will  answer 
questions  and  accept  oral  and  written 
comments. 

FOR  FURTHER  INFORMATION  CONTACT: 

Katherine  S.  Pierce  B  KECP-4, 
Bonneville  Power  Administration.  P.O 
Box  3621.  Portland.  Oregon  97208- 
3621.  phone  number  503-230-3962.  fax 
number  503-230-5699. 
SUPPLEMENTARY  INFORMATION: 

Background 

Restructuring  in  the  electric  utility 
industrv'  has  resulted  in  increased 
demand  for  energy  produced  by  new 
renewable  resourr:es  Part  of  this 
demand  is  due  to  the  increased  ability 
consumers  have  to  choose  their  power 
provider.  Some  of  these  consumers  want 
to  encourage  the  development  of 
renewable  energy  resources,  and  want 
their  power  provider  to  give  them 
options  for  doing  this.  Some  Northwest 
states  (such  as  Oregon)  have  passed 
laws  that  require  utilities  to  offer  their 
customers  a  power  rate  that  includes 
significant  new  renewable  energ\' 
resources.  In  other  cases,  individual 
utilities  have  chosen  to  dedicate  a 
portion  of  their  wholesale  power 
purchases  to  new  renewable  resources 
and  are  looking  to  BPA  to  supply  them. 
In  addition,  the  Northwest  Power 
Planning  Councils  Fourth  Conservation 
and  Electric  Power  Plan  recommends 
that  Northwest  utilities  offer  green 
power  purt:hase  opportunities  as  a  way 


to  help  the  region  integrate  renewable 
resources  into  the  power  system  in  the 
future. 

Purpose  and  Need 

In  the  face  of  regional  grov^  in 
electrical  loads  and  increasing 
constraints  on  the  existing  energy 
resource  base,  BPA  needs  to  acquire 
resources  that  will  contribute  to 
diversification  of  the  long-term  power 
supply  prospects  in  the  region.  The 
purposes  of  acquiring  a  diverse  resource 
portfolio  include: 

•  Protecting  BPA  and  its  customers 
against  risk; 

•  Assuring  consistency  with  BPA's 
responsibility  under  the  Pacific 
Northwest  Electric  Power  Planning  and 
Conservation  Act  (Northwest  Power 
Act)  to  encourage  the  development  of 
renewable  energy  resources; 

•  Meeting  customer  demand  for 
energy  from  renewable  energy 
resources,  thereby  assuring  consistency 
with  BPA's  Business  Plan  EIS  (DOE/ 
EIS-0183.  June  1995)  and  Business  Plan 
ROD; 

•  Assuring  consistency  with  the 
resource  acquisition  strategy  of  BPA's 
Resource  Programs  EIS  (DOE/EIS- 
February  1993)  and  ROD;  and 

•  Meeting  the  objective  in  the  January 
2000  Strategic  Plan  of  BPA's  Power 
Business  Line  to  acquire  at  least  150 
average  MW  of  new  renewable  resources 
by  the  end  of  fiscal  year  2006  in  order 

to  meet  customer  demand  for  new 
renewable  resources. 

Proposed  Action 

BPA  proposes  to  execute  one  or  more 
power  purchase  and  transmission 
services  agreements  to  acquire  and 
transmit  up  to  the  full  electrical  output 
of  FPL  Energy's  proposed  Stateline 
Wind  Project.  FPL  Energy  proposes  to 
construct  and  operate  this  250-  to  300- 
MW  wind  generation  facility,  located  in 
southern  Walla  Walla  County, 
Washington,  and  in  Umatilla  County, 
Oregon,  along  the  Oregon-Washington 
border.  This  location  is  several  miles 
north  and  west  of  the  existing  24.9-MW 
Vansycle  Ridge  wind  project,  located  in 
Umatilla  County,  Oregon.  The  proposed 
project  site  consists  of  ridge  tops  located 
in  an  area  of  rolling,  arid  hills  bisected 
by  canyons.  Land  uses  within  the 
project  site  consist  of  non-irrigated 
agriculture-winter  wheat  and  cattle 
grazing.  The  project  will  be  located 
entirely  on  private  farmland,  and  no 
project  facilities  will  be  constructed 
upon  lands  owned  by  the  States  of 
Oregon  or  Washington  or  by  the  United 
States. 

The  approximately  250  to  450 
turbines  will  be  arranged  in  several 


"strings,"  with  generally  approximately 
200  to  300  feet  between  turbines  in  each 
string.  FPL  Energy  is  considering  using 
either  660-kilowatt  (kW)  turbines 
similar  to  those  used  at  the  existing 
Vansycle  Wind  Project,  or  larger,  up  to 
1,300-kW  (1.3  MW)  turbines  if  needed 
to  meet  the  demand  for  power.  If  the 
660-kW  turbines  are  used,  the  tiirbines 
will  be  about  165  feet  tall  at  the  turbine 
hub,  and  about  245  feet  tall  including 
the  turbine  blades.  The  diameter  of  the 
circle  covered  by  the  rotors  will  be 
about  1 54  feet.  Each  txirbine  will  be 
mounted  on  a  tubular  steel  tower 
installed  on  a  concrete  foundation 
approximately  20  feet  in  diameter.  The 
pad  will  be  buried  up  to  1 5  feet 
underground.  If  the  1,300-kW  turbines 
are  needed,  all  these  dimensions  will  be 
somewhat  greater.  Agricultural  activities 
generally  can  take  place  directly 
adjacent  to  the  turbine  pads. 

"The  turbine  towers  will  be  tubular 
steel  structures.  The  turbines  will  be 
linked  to  each  other  using  underground 
electrical  cables.  Power  from  all 
turbines  in  the  project  will  be 
transmitted  by  a  combination  of 
underground  and  overhead  cables  to 
similar  strings  and  then  to  a  proposed 
substation  to  be  located  in  Washington. 
The  fenced  substation  site  will  occupy 
approximately  one  to  two  acres.  From 
the  substation  site,  power  from  the 
project  will  be  transmitted  by  new 
above-ground  lines  (likely  H-frame 
wood  towers)  to  interconnect  with  one 
or  more  existing  transmission  lines: 
about  eight  to  ten  miles  to  a  115-kilovolt 
(kV)  BPA  transmission  line  located 
north  of  the  Walla  Walla  River  and/or  a 
230-kV  PacifiCorp  transmission  line 
located  two  miles  to  the  west  of  the 
project  (south  of  the  Walla  Walla  River). 
Other  facilities  required  as  part  of  the 
project  are  access  roads,  an  operations 
and  maintenance  (O&M)  building,  and  a 
water  tank.  Most  of  the  access  roads  will 
consist  of  improved,  graveled,  existing 
farm  roads,  with  some  construction  of 
new  graveled  roads  in  areas  where 
usable  farm  roads  do  not  exist.  The 
O&M  building  will  probably  be  located 
near  Hatchgrade  Road  to  provide  good 
visibility  of  the  turbines. 

FPL  Energy  proposes  to  begin 
construction  in  late  2000  or  early  2001. 
The  Stateline  Wind  Project  is  scheduled 
to  begin  commercial  operation  late  in 
2001,  and  would  operate  for  at  least  25 
years. 

Process  to  Date 

FPL  Energy  has  filed  an  application 
for  a  Conditional  Use  Permit  from  Walla 
Walla  County.  Washington,  Regional 
Planning.  Oregon  Department  of  Energy 
has  received  and  approved  FPL  Energy's 


request  for  Expedited  Review  of  FPL 
Energy's  Application  for  a  Site 
Certificate.  In  addition,  the  Oregon 
Department  of  Energy  and  the  Oregon 
Department  of  Fish  and  Wildlife  have 
suggested  that  the  EIS  address  both  the 
Stateline  Wind  Project  (at  a  site-specific 
level)  and  a  broader  Potential  Wind 
Development  Area  (at  a  broad, 
programmatic  level).  This  Area  was  the 
subject  of  a  baseline  avian  study 
conducted  in  the  mid-1990's.  Some 
environmental  analyses  have  already 
been  conducted  by  FPL  Energy  for  the 
Stateline  Wind  Project.  Surveys  for 
sensitive  plant  and  animal  species  were 
conducted  in  the  spring  of  1999  and 
surveys  for  sensitive  animal  species  and 
cultural  resources  were  conducted  in 
the  spring  of  2000.  Scoping  will  help 
identify  what  additional  studies  will  be 
required. 

Alternatives  Proposed  for 
Consideration 

The  alternatives  include  the  proposed 
action  (executing  a  power  purchase 
agreement  with  FPL  Energy  for  up  to 
300  MW  of  electrical  energy  from  the 
proposed  Stateline  Wind  Project)  and 
the  No  Action  alternative.  In  addition,  at 
least  two  transmission  alternatives  will 
be  examined  in  the  EIS. 

Identification  of  Environmental  Issues 

For  other  wind  projects,  noise,  visual 
impacts,  cultural  resources,  and  impacts 
to  sensitive  plant  and  animal  species 
have  been  identified  as  potential 
environmental  issues.  The  scoping 
process  will  help  identify  the  range  of 
envirorunental  issues  that  should  be 
addressed  in  this  EIS.  Maps  and  further 
information  are  available  from  BPA  at 
the  address  above. 

When  completed,  the  Draft  EIS  will  be 
circulated  for  review  and  comment,  and 
BPA  will  hold  public  comment 
meetings  for  the  Draft  EIS.  BPA  will 
consider  and  respond  to  comments 
received  on  the  Draft  EIS  in  the  Final 
EIS.  expected  to  be  published  in  late 
2000  or  early  2001.  BPA's  subsequent 
decision  will  be  documented  in  a 
Record  of  Decision  (ROD). 

The  EIS  will  satisf>'  the  requirements 
of  the  NEPA  and  the  Washington  State 
Environmental  Policy  Act  (SEP A).  The 
State  of  Oregon  will  coordinate  its 
Energy  Facility  Siting  process  with  the 
NEPA/SEPA  p'rocess. 

Issued  in  Portland.  Oregon,  on  .May  25. 
2000. 
Terence  G.  Esvelt, 

Acting  Administrator  and  Chief  Executive 

Officer. 

|FR  Doc.  00-13965  Filed  5-2-00;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Bonneville  Power  Adnrtinlstration 

Coeur  d'Alene  Tribal  Trout  Production 
Facility 

agency:  Bormeville  Power 
Administration  (BPA),  Department  of 
Energy  (DOE). 

ACTION:  Notice  of  floodplain  and 
wetlands  involvement. 

SUMMARY:  This  notice  announces  BPA's 
proposal  to  fund  construction  of  a 
supplementation  hatcher\'  facility  for 
the  Coeur  d'Alene  Tribe  in  floodplain 
and  wetlands  located  in  Kootenai  and 
Benewah  Counties.  Idaho.  In  accordance 
with  DOE  regulations  for  compliance 
with  floodplain  and  wetlands 
environmental  review  requirements. 
BPA  will  prepare  a  floodplain  and 
wetlands  assessment.  The  assessment 
will  be  included  in  the  environmental 
assessment  being  prepared  for  the 
proposed  project  in  accordance  with  the 
requirements  of  the  National 
Environmental  Policy  Act.  A  floodplain 
statement  of  findings  will  be  included 
in  any  finding  of  no  significant  impact 
that  may  be  issued  following  the 
completion  of  the  environmental 
assessment. 

DATES:  Comments  are  due  to  the  address 
below  no  later  than  June  20,  2000. 

ADDRESSES:  Submit  comments  to 
Communications,  Bonneville  Power 
Administration— KC-7,  P.O.  Box  12999. 
Portland.  Oregon  97212.  Internet 
address:  comment@bpa.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  Eric 
N.  Powers — KECN-4.  Bonneville  Power 
Administration.  P.O.  Box  3621. 
Portland,  Oregon,  97208-3621.  phone 
number  503-230-5823.  fax  number 
503-230-5699. 

SUPPLEMENTARY  INFORMATION:  The 
project  would  involve  construction  of  a 
fish  hatcher>-  and  two  acclimation 
ponds.  The  hatcher\'  would  be  located 
within  the  100-vear  floodplain  of  Rock 
Creek  (T47N.  R4W.  Section  31);  the 
acclimation  sites  would  affect  wetlands 
associated  with  the  tributaries  of 
Benewah  Creek  (T45N,  R3VV.  Section 
17)  and  Alder  Creek  (T45N,  R3W. 
Section  33). 

Maps  and  further  information  are 
available  from  BPA  at  the  address 
above. 

Issued  in  Portland.  Oregon,  on  .May  25. 
2000. 
Thomas  C.  McKinney. 

XEPA  Compliance  Officer. 

|FR  Doc.  00-13968  Filed  6-2-00:  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Ragulatory 
Commission 


[Docket  No.  EROO-21 87-000] 

CMS  Distributed  Power,  L.L.C.;  Notice 
of  Issuance  of  Order 

.May  .10.  2000 

CMS  Distributed  Power,  L.L.C. 
(CMSDP)  submitted  for  filing  a  rate 
schedule  under  which  CMSDP  will 
engage  in  wholesale  electric  power  and 
energy  transactions  as  a  marketer 
CMSDP  also  requested  waiver  of  various 
Commission  regulations.  In  particular. 
CMSDP  requested  that  the  Commission 
grant  blanket  approval  under  18  (;FR 
part  34  of  all  future  issuances  of 
securities  and  assumptions  for  liability 
by  CMSDP 

On  May  24.  2000.  pursuant  to 
delegated  authority,  the  Dirw:t()r. 
Division  of  (Corporate  Applications. 
Office  of  Markets.  Tariffs  and  Rates, 
granted  requests  for  blanket  approval 
under  part  34.  subject  to  the  following: 

Within  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liabilitv  by  CMSDP  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatorv  Clommission.  888 
First  Street,  NF,  Washington.  DC  2042fi. 
in  accordance  with  Rules  211  and  214 
of  the  Commissions  Rules  of  Practice 
and  Procedure  (18  CFR  385.21 1  and 
385.214) 

Absent  a  request  for  hearing  within 
this  period.  C;MSDP  is  authorized  to 
issue  securities  and  assume  obligations 
or  liabilities  as  a  guarantor,  indorser. 
surety,  or  otherwise  in  respect  of  any 
security  of  anotht^r  person;  provided 
that  sut:h  issuance  or  assumption  is  for 
some  lawful  ohjec  t  within  the  corporate 
purposes  of  the  ap[)ii(  ant.  and 
compatible  with  the  public  interest,  aixl 
IS  reasonably  necessary  iir  afipnipriale 
for  such  purposes 

The  (iommissinn  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  CMSDP's  issuances  of 
securities  or  assumptions  of  liability 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  June  23. 
2000 

Copies  of  the  full  text  of  the  Order  are 
available  from  the  (Commission's  Public 
Reference  Braiu:h.  888  First  Street.  NF. 
Washington.  DC  2042f").  The  (Jrder  may 
also  be  viewed  on  the  Internet  at  http  / 


/www.  fere,  fed  us /online /rims /htm  (call 
202-208-2222  for  assistance). 

David  P.  Boer)^rs. 

Secrftary- 

|FR  [)o(    0O-i:t91S  Filed  6-2-00;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclwt  Ho.  EROO-222S-000] 

Duke  Energy  SL  Lucie.  LLC;  Notice  of 
Issuance  of  Order 

.Vlav  30,  2000 

Duke  Energy  St.  Lucie.  LLC  (Duke 
Energy  St  Lucie)  submitted  for  filing  a 
rate  schedule  under  which  Ehjke  Energy 
St.  Lucie  will  engage  in  wholesale 
electric  power  and  energy  transactions 
as  a  marketer.  Duke  Energy  St.  Lucie 
also  requested  waiver  of  various 
Commission  regulations.  In  particular. 
Duke  Energy  St.  Lucie  requested  that  the 
Commission  grant  blanket  approval 
under  18  CFR  part  34  of  all  future 
issuances  of  securities  and  assumptions 
of  liability  by  Duke  Energy  St.  Lucie. 

On  May  25.  2000.  pursuant  to 
delegated  authority,  the  Director, 
Division  of  Corporate  Applications, 
Office  of  Markets,  Tariffs  and  Rates, 
granted  requests  for  blanket  approval 
under  part  34,  subject  to  the  following: 

Within  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuanc:es  of  securities  or  assumptions  of 
liability  by  Duke  Energy  St.  Lucie 
should  file  a  motion  to  intervene  or 
protest  with  the  Federal  Energy 
Rt^ulatory  Commission.  888  First 
Street.  NE..  Washington.  DC  20426,  in 
accordance  with  Rules  21 1  and  214  of 
the  Commissions  Rules  of  Practice  and 
Procedure  (18  CIFR  385.211  and 
385.214) 

.'\bsent  a  request  for  hearing  within 
this  period  Duke  Energy  St   Lucie  is 
authorized  to  issue  securities  and 
assume  obligations  or  liabilities  as  a 
guarantor,  indorser.  surety,  or  otherwise 
in  respect  of  any  security  of  another 
pfTson;  provided  that  such  issuance  or 
assumption  is  for  some  lawful  object 
within  the  corporate  purposes  of  the 
applicant,  and  compatible  with  the 
public  interest,  and  is  reasonably 
necessary  or  appropriate  for  such 
purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  Duke  Energy  St.  Lucie's 


issuances  of  securities  or  assumptions  of 
liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  June  26, 
2000. 

Copies  of  the  full  text  of  the  Order  are 
available  from  the  Commission's  Public 
Reference  Branch,  888  First  Street.  NE., 
Washington,  DC  20426.  The  Order  may 
also  be  viewed  on  the  Internet  at  httpJ 
/www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 

David  P.  Boer^rs, 

Secretary 

[FR  Doc.  00-13916  Filed  &-2-00:  8:4.";  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Doclwt  No.  EROO-1 262-003] 

Monongaheia  Power  Company, 
Potomac  Edison  Company,  West  Penn 
Power  Company  (Allegtteny  Power); 
Notice  of  Rling 

May  30.  2000 

Take  notice  that  on  May  15.  2000, 
Monongaheia  Power  Company,  Potomac 
Edison  Company  and  West  Penn  Power 
Company,  doing  business  as  Allegheny 
Power  tendered  for  filing  revisions  to 
First  Revised  Sheet  Nos.  215  through 
223  filed  with  the  Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatorv  Commission,  888 
First  Street,  NE  .  Washington.  DC  20426. 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  and  protests 
should  be  filed  on  or  before  June  9. 
2000.  Protest  will  be  considered  by  the 
Commission  to  determine  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the 
Internet  at  http://www.ferc.fed.us/ 
online/rims. htm  (call  202-208-2222  for 
assistance). 

Linwood  A.  Watson,  |r., 

Artinfi  St'cretan 

IKK  Uo(    00-13914  Filed  f>-2-00:  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  2494] 

Puget  Sound  Energy,  Inc.,  WtiHe  River 
Project,  Washington;  Notice 

Mav  30.  2000. 

The  following  Commission  staff  are 
assigned  to  facilitate  the  preparation  of 
an  offer  of  settlement  in  these  licensing 
proceedings  that  may  be  presented  to 
the  Commission. 

Office  of  General  Counsel 

Keith  Brooks  (202)  208-1229. 
Merrill  Hathaway  (202)  208-0825. 

Office  of  Energy  Projects 

Bob  Easton  (202)  219-2782. 

The  staff  listed  above  are  separated 
from  the  advisory  staff  in  these 
proceedings  and  will  not  participate  as 
advisory  staff  in  these  proceedings. 

Linwood  A.  Watson,  ]r.. 

Acting  Secretary. 

IFR  Uo(..  00-1.1918  Filed  f>-2-«0;  8:45  am] 

BILUNG  COOE  671 7-01 -M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  2016] 

Tacoma  Power;  Cowlitz  River  Project, 
Washington;  Notice 

Mav  30.  2000 

The  following  Commission  staff  are 
assigned  to  assist  in  the  preparation  of 
an  offer  of  settlement  in  these  licensing 
proceedings  that  may  be  presented  to 
the  Commission. 

Office  of  General  Counsel 

John  Clements  (202)  208-2070. 

Office  of  Energy  Projects 

Bob  Easton  (202)  219-2782. 

The  staff  listed  above  are  separated 
from  the  advisory  staff  in  these 
proceedings  and  will  not  participate  as 
advisory  staff  in  these  proceedings. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  00-13917  Filed  6-2-00:  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EROO-2405-001 ,  et  al.] 

Cinergy  Services,  inc.,  et  al.;  Electric 
Rate  and  Corporate  Regulation  Filings 

May  26.  2000. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Cinergy  Services,  Inc. 

[Docket  No.  EROO-2405-OOll 

Take  notice  that  on  May  24.  2000, 
Cinergy  Services,  Inc..  on  behalf  of  The 
Cincinnati  Gas  &  Electric  Company 
(CG&E),  tendered  for  filing  an 
amendment  to  its  original  filing 
regarding  the  Interconnection 
Agreement  Among  the  City  of  Lebanon, 
Ohio,  The  Cinciiuiati  Gas  &  Electric 
Company  and  Cinergy  Services,  Inc. 
Cinerg>'  states  that  it  has  served  a 
copy  of  its  filing  upon  the  City  of 
Lebanon,  Ohio  and  the  Public  Utilities 
Commission  of  Ohio. 

Comment  date:  June  14,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  California  Independent  System 
Operator  Corporation 

[Docket  No.  EROO-1 365-000] 

Take  notice  that  on  May  23.  2000,  the 
California  Independent  System  Operator 
Corporation  (ISO),  tendered  for  filing  a 
Notice  of  Implementation,  sent  to 
Market  Participants  and  posted  on  the 
ISO  Home  Page  on  May  19.  2000,  which 
specifies  that,  effective  June  1,  2000.  the 
ISO  will  implement  pre-dispatch  of 
Reliability  Must-Run  (RMR)  Units. 

The  ISO  states  that  this  filing  has  been 
served  on  all  parties  listed  on  the 
official  ser\'ice  list  in  the  above- 
referenced  docket. 

Comment  date:  June  13,  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Hardee  Power  Partners  Limited 

[Docket  No.  EROO-2569-000] 

Take  notice  that  on  May  23,  2000, 
Hardee  Power  Partners  Limited  (HPP), 
tendered  for  filing  a  service  agreement 
with  El  Paso  Merchant  Energ\',  L.P.  (El 
Paso)  under  HPP's  market-based  sales 
tariff. 

HPP  requests  that  the  service 
agreement  be  made  effective  on  May  1 . 
2000. 

Copies  of  the  filing  have  been  served 
on  El  Paso  and  the  Florida  Public 
Service  Commission. 

Comment  date:  Jxme  13,  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


4.  Duquesne  Light  Company 

[Docket  No.  EROO-2571-000| 

Take  notice  that  on  May  23.  2000. 
Duquesne  Light  Company  (Duquesne). 
tendered  for  filing,  under  Duquesne's 
market-based  rate  tariff,  a  long-term 
ser\'ice  agreement  between  Duquesne 
and  Orion  Power  Midwest.  L.P.  (Orion). 

Duquesne  reports  that  service 
commenced  to  Orion  on  April  28.  2000. 

Comment  date:  June  13.  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Western  Resources,  Inc.  and  Kansas 
Gas  and  Electric  Company 

(Docket  No.  EROO-2572-000] 

Take  notice  that  on  May  23,  2000, 
Western  Resources,  Inc.  [WR).  tendered 
for  filing  the  9th  Revised  Exhibit  B ,  the 
7th  Revised  Exhibit  C,  and  the  7th 
Revised  Exhibit  D  to  its  Electric  Power, 
Transmission,  and  Ser\'ice  Contract 
with  Kansas  Electric  Power  Cooperative 
Inc.  (KEPCo).  WR,  on  behalf  of  its 
wholly  owned  subsidiar)-  the  Kansas 
Gas  and  Electric  Company  (KGE),  also 
submitted  the  11th  Revised  Exhibit  B. 
and  the  7th  Revised  Exhibit  C  to  KGE's 
Electric  Power,  Transmission,  and 
Ser\'ice  Contract  with  KEPCo. 

Copies  of  the  filing  were  sensed  upon 
KEPCo  and  the  Kansas  Corporation 
Commission. 

Comment  date:  June  13.  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Louisville  Gas  and  Electric  Company/ 
Kentucky  Utilities  Company 

[Docket  No  EROO-2S73-0001 

Take  notice  that  on  May  23.  2000. 
Louisville  Gas  and  Electric  Companv 
(LG&E)/Kentucky  Utilities  (KU) 
(hereinafter  Companies),  tendered  for 
filing  executed  unilateral  transmission 
service  agreement  with  NewEnergy, 
Inc..  the  agreement  allows  NewEnergy 
to  take  non-firm  point-to-point 
transmission  service  from  LG&E/KU. 

Comment  date:  June  13.  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Louisville  Gas  and  Electric  Company/ 
Kentucky  Utilities  Company 

[Docket  No.  EROO-2 5 74-000] 

Take  notice  that  on  May  23.  2000. 
Louisville  Gas  and  Electric  Company 
(LG&E)/Kentucky  Utilities  (KU) 
(hereinafter  Companies),  tendered  for 
filing  executed  unilateral  transmission 
service  agreement  with  NewEnergy, 
Inc.,  the  agreement  allows  NewEnergy 
to  take  firm  point-to-point  transmission 
service  from  LG&E/KU. 


35628 


Federal  Register/ Vol.  65.  No.  108 /Monday.  June  5,  2000/Nofk:es 


Federal  Register /Vol.  65,  No.  108 /Monday.  June  5,  2000 /Notices 


35629 


Comment  dote:  lune  13.  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

8.  Louisville  Gas  and  Electric  Company/ 
Kentucky  Utilities  Company 

I  Docket  No   KK()()-257.S-<)0()| 

Take  notice  that  on  May  23.  2000, 
Louisville  Gas  and  Elet;tric  Company 
{LG&E)/Kentucky  Utihties  (KU) 
(hereinafter  Companies),  tendered  for 
fding  executed  unilateral  transmission 
service  agreement  with  Amerada  Hess 
Corporation.  The  agreement  allows 
Amerada  Hess  to  take  firm  point-to- 
point  transmission  service  from  LG&E/ 
KU. 

Comment  date:  June  13,  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Kincaid  Generation  L.L.C. 

(Docket  No.  ER(M>-2,'577-000| 
Take  notice  that  on  May  23.  2000. 

Kincaid  Generation  L.L.C.  (KGL). 

tendered  for  filing  an  agreement  for  the 

sale  of  electric  energy  and  capacity  by 

KGL  to  Commonwealth  Edison 

Company,  dated  May  9.  2000. 
Comment  date:  June  13.  2000,  in 

accordance  with  Standard  Paragraph  E 

at  the  end  of  this  notice. 

10.  PfM  Interconnection,  L.L.C 

llXuket  No   KR()()-2r.7H-000| 

Take  notice  that  on  May  23.  2000, 
PJM  Interconnection.  L.L.C.  (PJM). 
tendered  for  filing  a  notice  of 
cancellation  for  (^SW  Energy  Services. 
Inc.  (CSW  ESI),  to  terminate  its 
membership  in  P(M,  to  cancel  certain 
service  agreements  between  PJM  and 
CSW  ESI,  and  to  remove  if  as  a  signatory 
to  the  Reliability  Assurance  Agreement 
Among  Load  .Serving  Entities  in  the  P(M 
Control  Area  (RAA).  P|M  also  is  filing 
a  revised  .Schedule  17  to  the  RAA 
removing  CSW  ESI  from  the  list  of 
signatories  to  the  RAA. 

PJM  states  that  it  served  a  copy  of  its 
filing  on  all  of  the  members  of  P|M  and 
the  signatories  to  the  RAA.  including 
(]SW  Energy  .Services  Inc  .  and  each  of 
the  state  eloctrii  regulatory 
commissions  within  the  P|M  (.ontrul 
area. 

Comment  dati'  Iiine  13.  UOOO.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Northern  States  Power  Company 
(Minnesota  Company)  and  Northern 
States  Power  Company  (Wisconsin 
Company) 

|1)<K  kft  .No    KKl)0-J'>7'i   tlOOl 

Take  notice  that  on  May  24,  2000, 
Northern  States  Power  Company 
(Minnesota)  and  Northern  States  Power 


Company  (Wisconsin)  (collectively 
known  as  NSP)  tendered  for  filing  a 
Short-Term  Market-Based  Electric 
Service  Agreement  between  NSP  and 
Wisconsin  Electric  Power  Company 
(Customer). 

NSP  requests  tnat  this  Short-Term 
Market-Based  Electric  Service 
Agreement  be  made  effective  on  April 
26. 2000. 

Comment  date:  June  14.  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Tucson  Electric  Power  Company 

(Docket  No   EROO-2 .580-0001 

Take  notice  that  on  May  24.  2000. 
Tucson  Electric  Power  Company 
tendered  for  filing  a  Notice  of 
Cancellation  of  its  Rate  Schedule  FERC 
No.  38  (Plains  Electric  Generation  and 
Transmission  Cooperative,  Inc.  and 
Tucson  Electric  Power  Company 
Economy  Energy  Interchange 
Agreement,  dated  May  7.  1980). 

Comment  date:  June  14.  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  California  Independent  System 
Operator  Corporation 

[Docket  No.  EROO-258:-OOOl 

Take  notice  that  on  May  24.  2000,  the 
California  Independent  System  Operator 
Corporation  (ISO),  tendered  for  filing  a 
Participating  Load  Agreement  (PLA) 
between  the  ISO  and  NewEnergy 
California.  L.L.C.  (NewEnergy).  The  ISO 
states  that  this  PLA  is  designed  to  set 
forth  the  terms  and  conditions  that 
govern  NewEnergy's  provision  of 
Ancillary  Services.  The  PLA  is  part  of 
a  trial  program  for  the  summer  of  2000 
designed  to  increase  participation  of 
Load  resources  in  the  ISO's  markets. 

The  ISO  requests  that  the  PLA  be 
made  effective  as  of  June  15,  2000. 

The  ISO  states  that  this  filing  has  been 
.served  on  NewEnergy  California,  L.L.C. 
and  the  California  Public  Utilities 
Commission 

Comment  date  June  14.  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

14.  California  Independent  System 
Operator  Corporation 

(Docket  No   KRl)()-2.SH2-<)00| 

Take  notice  that  on  May  24,  2000,  the 
California  Independent  System  Operator 
Corporation  (ISO),  tendered  for  filing  a 
Participating  Load  Agreement  (PLA) 
between  the  ISO  and  New  West  Energy 
(New  West).  The  ISO  states  that  this 
PLA  is  designed  to  set  forth  the  terms 
and  conditions  that  govern  New  West's 
provision  of  Ancillary  Services.  The 
PLA  is  part  of  a  trial  program  for  the 


summer  of  2000  designed  to  increase 
participation  of  Load  resources  in  the 
ISO's  markets. 

The  ISO  requests  that  the  PLA  be 
made  effective  as  of  June  15.  2000. 

The  ISO  states  that  this  filing  has  been 
served  on  New  West  Energy  and  the 
California  Public  Utilities  Commission. 

Comment  date:  June  14.  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  California  Independent  System 
Operator  Corporation 

(Docket  No.  EROO-2 5 83-000) 

Take  notice  that  on  May  24,  2000.  the 
California  Independent  System  Operator 
Corporation  (ISO),  tendered  for  filing  a 
Participating  Load  Agreement  (PLA) 
between  the  ISO  and  Ancillary  Service 
Coalition  (ASC).  The  ISO  states  that  this 
PLA  is  designed  to  set  forth  the  terms 
and  conditions  that  govern  ASC's 
provision  of  Ancillary  Services.  The 
PLA  is  part  of  a  trial  program  for  the 
summer  of  2000  designed  to  increase 
participation  of  Load  resources  in  the 
ISO's  markets. 

The  ISO  requests  that  the  PLA  be 
made  effective  as  of  Jiuie  15.  2000. 

The  ISO  states  that  this  filing  has  been 
served  on  Ancillary  Service  Coalition 
and  the  California  Public  Utilities 
Commission. 

Comment  date:  June  14,  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Jersey  Central  Power  &  Light 
Company 

I  Docket  No.  ER0O-2584-0O0| 

Take  notice  that  on  May  24,  2000. 
Jersey  Central  Power  &  Light  Company 
(doing  business  as  and  referred  to  as 
GPU  Energy),  tendered  for  filing  a 
Generation  Facility  Interconnection 
Agreement  between  GPU  Energy  and 
Middlesex  Generating  Co.,  L.L.C. 

Comment  date:  June  14.  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Orion  Power  MidWest,  L.P. 

(Docket  No.  EROO-2585-000( 

Take  notice  that  on  May  24,  2000 
Orion  Power  MidWest,  L.P.  (Orion 
Power  MidWest),  tendered  for  filing 
with  the  Federal  Energy  Regulatory 
C^ommission  a  long-term  Energy  Agency 
and  Marketing  Agreement  with 
Duquesne  Light  Company  for  the  sale  of 
energy  under  Orion  Power  MidWest  s 
market-based  rate  tariff.  FERC  Electric 
Rate  Tariff,  Volume  No.  1. 

Comment  date:  June  14.  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


18.  Northern  Indiana  Public  Service 
Company 

(Docket  No.  ER00-258R-OOO1 

Take  notice  that  on  May  24,  2000. 
Northern  Indiana  Public  Service 
Company  tendered  for  filing  an 
executed  Standard  Transmission 
Service  Agreement  for  Non-Firm  Point- 
to-Point  Transmission  Service  between 
Northern  Indiana  Public  Service 
Company  and  NewEnergy,  Inc., 
(NewEnergy). 

Under  the  Transmission  Service 
Agreement,  Northern  Indiana  Public 
Service  Company  will  provide  Point-to- 
Point  Transmission  Service  to 
NewEnergy  pursuant  to  the 
Transmission  Service  Tariff  filed  by 
Northern  Indiana  Public  Service 
Company  in  Docket  No.  OA96-4  7-000 
and  allowed  to  become  effective  by  the 
Commission. 

Northern  Indiana  Public  Service 
Company  has  requested  that  the  Service 
Agreement  be  allowed  to  become 
effective  as  of  May  25.  2000. 

Copies  of  this  filing  have  been  sent  to 
NewEnergy.  Inc..  the  Indiana  Utility 
Regulatory  Commission,  and  the 
Indiana  Office  of  Utility  Consumer 
Counselor. 

Comment  date:  June  14.  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Northern  Indiana  Public  Service 
Company 

(Docket  No.  EROO-2587-OOOj 

Take  notice  that  on  May  24,  2000, 
Northern  Indiana  Public  Service 
Company  tendered  for  filing  an 
executed  Standard  Transmission 
Service  Agreement  for  Non-Firm  Point- 
to-Point  Transmission  Service  between 
Northern  Indiana  Public  Service 
Company  and  Public  Service  Company 
of  Colorado  (Public  Service). 

Under  the  Transmission  Service 
Agreement.  Northern  Indiana  Public 
Service  Company  will  provide  Point-to- 
Point  Transmission  Service  to  Public 
Service  pursuant  to  the  Transmission 
Service  Tariff  filed  by  Northern  Indiana 
Public  Service  Company  in  Docket  No. 
OA9&-4 7-000  and  allowed  to  become 
effective  by  the  Commission. 

Northern  Indiana  Public  Service 
Company  has  requested  that  the  Service 
Agreement  be  allowed  to  become 
effective  as  of  May  25,  2000. 

Copies  of  this  filing  have  been  sent  to 
Public  Service  Company  of  Colorado, 
the  Indiana  Utility  Regulatory 
Commission,  and  the  Indiana  Office  of 
Utility  Consumer  Counselor. 

Comment  date:  June  14,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


20.  Northern  Indiana  Public  Service 
Company 

(Docket  No.  EROO-2588-OOOl 

Take  notice  that  on  May  24.  2000, 
Northern  Indiana  Public  Service 
Company  tendered  for  filing  an 
executed  Standard  Transmission 
Service  Agreement  for  Non-Firm  Point- 
to-Point  Transmission  Service  between 
Northern  Indiana  Public  Service 
Company  and  Allegheny  Energy  Supply 
Company,  LLC  (Allegheny). 

Under  the  Transmission  Service 
Agreement,  Northern  Indiana  Public 
Service  Company  will  provide  Point-to- 
Point  Transmission  Service  to 
Allegheny  pursuant  to  the  Transmission 
Service  Tariff  filed  by  Northern  Indiana 
Public  Service  Company  in  Docket  No. 
OA 96-4  7-000  and  allowed  to  become 
effective  by  the  Commission. 

Northern  Indiana  Public  Service 
Company  has  requested  that  the  Service 
Agreement  be  allowed  to  become 
effective  as  of  May  25,  2000. 

Copies  of  this  filing  have  been  sent  to 
Allegheny  Energy  Supply  Company. 
LLC,  the  Indiana  Utility  Regulatory 
Commission,  and  the  Indiana  Office  of 
Utility  Consumer  Counselor. 

Comment  date:  June  14,  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Duke  Energy  Corporation 

(Docket  No.  EROO-2589-OOOl 

Take  notice  that  on  May  24.  2000. 
Duke  Energy  Corporation  (Duke), 
tendered  for  filing  a  Service  Agreement 
with  North  Carolina  Municipal  Power 
Agency  Number  1  for  Transmission 
Service  under  Duke's  Open  Access 
Transmission  Tariff. 

Duke  requests  that  the  proposed 
Service  Agreement  be  permitted  to 
become  effective  on  May  1,  2000. 

Duke  states  that  this  filing  is  in 
accordance  with  PcUt  35  of  the 
Commission's  Regulations  and  a^opy 
has  been  served  on  the  North  Carolina 
Utilities  Commission. 

Comment  date:  June  14,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Orion  Power  MidWest,  L.P. 

(Docket  No.  ER00-2590-O00( 

Take  notice  that  on  May  24,  2000. 
Orion  Power  MidWest.  L.P.  (Orion 
Power  MidWest).  tendered  for  filing 
with  the  Federal  Energy  Regulatory 
Commission  a  long-term  Power  Sales 
Agreement  with  Strategic  Energy  L.L.C, 
for  the  sale  of  energy  under  Orion  Power 
Midwest's  market-based  rate  tariff. 
FERC  Electric  Rate  Tariff.  Volume  No.  1. 


Comment  date:  June  14.  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  The  Montana  Power  Company 

[Docket  No.  EROO-2591-OOOl 

Take  notice  that  on  May  24,  2000,  The 
Montana  Power  Company  (Montana), 
tendered  for  filing  with  the  Federal 
Energy  Regulator^'  Commission  an 
executed  Reliability  Management 
Svstem  Agreement  with  PPL  Montana, 

lLc 

A  copy  of  the  filing  was  served  upon 
PPL  Montana.  LLC. 

Comment  date:  June  14.  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  Milford  Power  Limited  Partnership 

(Docket  No.  EROO-2 592-000) 

Take  notice  that  on  May  23.  2000. 
Milford  Power  Limited  Partnership 
tendered  for  filing  pursuant  to  Rules  205 
and  207  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.205 
and  385.207)  a  petition  seeking  a  waiver 
of  certain  regulations  of  the  Commission 
and  an  order  accepting  its  Revised  FERC 
Electric  Tariff  No.l  for  filing,  to  be 
effective  on  the  date  of  the 
Commission's  order  on  such  petition. 

Revised  FERC  Electric  Tariff  No.l 
provides  for  the  sale  of  capacity  and 
energy  at  agreed  prices  to  any  wholesale 
customer. 

Comment  date:  June  13.  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulator.'  Commission. 
888  First  Street.  NE.  Washington.  DC 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
wwTv. fere. fed. us/online/rims. htm  (call 
202-208-2222  for  assistance). 

David  P.  Boergers, 

Secretary. 

(PR  Doc.  00-13913  Filed  6-2-00,  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  2866-008] 

Metropolitan  Water  Reclamation 
District  of  Greater  Chicago;  Notice  of 
Availabiilty  of  Draft  Environmental 
Assessment 

M.iV   10,  2iHW 

In  ac:t:t)rdani:(!  with  tho  National 
Environmental  Police  Act  of  19fi9  and 
the  Federal  En«!rsy  Reguiatorv* 
Commission's  (Commission) 
regulations.  IH  CFR  part  380  (Order  No 
486,  52  CFR  47897),  the  Office  of  Energy 
Projects  has  reviewed  the  application 
for  a  new  license  for  the  Lockport 
Hydroelectric  Project,  and  has  prepared 
a  Draft  Environmental  Assessment 
(DEA).  The  project  is  located  on  the 
Chicago  Sanitary  and  Ship  C;anal.  in 
Will  County,  Illinois. 

The  DEA  contains  the  staffs  ajialvsis 
of  the  potential  environmental  impacts 
of  the  project  and  concludes  that 
licensing  the  projec:t.  with  appropriate 
environmental  measures,  would  not 
constitute  a  major  federal  action  that 
would  significantly  affect  the  quality  of 
the  human  environment 

Copies  of  the  DEA  are  availahle  for 
review  in  the  Public  Reference  Room. 
Room  2A,  of  the  (iommission's  offices  at 
888  First  Street,  NE,  Washington,  DC 
20426.  The  DEA  may  also  be  reviewed 
on  the  web  at  http://www.ferc.fed.us/ 
online/rims. htm  (please  call  (202)  208- 
222  for  assistance), 

,^ny  comments  should  be  filed  within 
,30  days  from  the  date  of  this  noticie  and 
should  be  addressed  to  David  P. 
Boergers,  Secretary,  Federal  Energv 
Regulatory  Commission,  888  First 
Street,  N.E.,  Washington,  D.C:.  20426. 
For  further  information,  ciontact  Hector 
M.  Perez,  Project  Coordinator,  at  (202) 
219-2843. 

Linwood  .\.  VValson,  |r., 

Aitiiifi  Sci  ri'tan 

iFK  !)()(    l)()-l.)9m  Filed  H-2-()();  H  4,'.  ,itnl 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Sunshine  Act  Meeting 

AGENCY  HOLDING  MEETING:  Federal 
Energy  Regulatory  (Commission 
FEDERAL  REGISTER  CITATION  OF  PREVIOUS 
ANNOUNCEMENT:  Mav  30,  2000,  65  FR 
34465. 


PREVIOUSLY  ANNOUNCED  TIME  AND  DATE  OF 
MEETING:  May  31,  2000,  10  am 
CHANGE  IN  THE  MEETING:  The  following 
Docket  No.  and  (Company  has  been 
added  as  Item  CAE-35  on  the  Agenda 
scheduled  for  the  May  31,  2000  meeting. 

Itfm  .Vo — Docket  So  and  Company 

CAE-35 

EROO- 1969-000.  New  York 

Independent  System  Operator,  Inc. 
ELOO-57-000,  Niagara  Mohawk 

Power  Corporation  v.  New  York 

Independent  .System  Operator,  Inc. 
EL00-60-O00,  Orion  Power  New  York 

GP,  Inc.  v  New  York  Independent 

System  Operator,  Inc. 
ELO'O-63-OOO,  New  York  State 

Electric  &  Gas  Corporation  v  New 

York  Independent  System  Operator, 

Inc 
EL00-64-000.  Rochester  Gas  and 

Electric  (Corporation  v.  New  York 

Independent  System  Operator,  Inc 

David  P.  Boergers, 

Secretary 

(FKDoc    00-14109  Filed  6-1-00:  11  40  am] 

BILLINO  COOC  6717-«1-M 


DEPARTMENT  OF  ENERGY 
Western  Area  Power  Administration 

2005  Resource  Pool 

AGENCY:  Western  Area  Power 

Administration,  DOE 

ACTION:  Notice  of  proposed  power 

allocations. 

summary:  The  Western  Area  Power 
Administration  (Western),  a  Federal 
power  marketing  administration  of  DOE, 
published  its  2004  Power  Marketing 
Plan  (Marketing  Plan)  for  the  Sierra 
Nevada  Customer  Service  Region  (Sierra 
Nevada  Region)  in  the  Federal  Register. 
The  Marketing  Plan  specifies  terms  and 
conditions  under  which  Western  will 
market  power  from  the  Central  Valley 
Project  JCVP)  and  the  Washoe  Project 
beginning  January  1,  2005  The 
Marketing  Plan  sets  aside  a  portion  of 
the  Sierra  Nevada  Region's  marketable 
power  resources  to  establish  a  2005 
Resource  Pool  for  new  power 
alloi;ations.  Western  published  a  Call  for 
2005  Resource  Pool  Applications  and  a 
Notice  of  E.xtension  to  file  applications 
in  the  Federal  Register.  This  notice  sets 
forth  Western's  proposed  allocations  of 
power  from  the  2005  Resource  F'ool. 
DATES:  Entities  interested  in 
commenting  on  proposed  allocations 
must  submit  written  comments  to 
Western's  Sierra  Nevada  (Customer 
Service  Regional  Office  at  the  address 
below.  Western  must  receive  written 


comments  by  4  p.m.,  POT,  on  July  5, 
2000  Entities  are  encouraged  to  hand- 
deliver  or  use  certified  or  electronic 
mail  for  delivery  of  comments.  Western 
will  accept  comments  received  via 
regular  mail  through  the  United  States 
Postal  Service  if  postmarked  at  least  3 
days  before  July  5,  2000,  and  received 
no  later  than  (uly  10.  2000.  Western  will 
not  consider  comments  that  are  received 
after  the  prescribed  date  and  time. 
Western  will  publish  a  Notice  of  Final 
2005  Resource  Pool  Allocations  in  the 
Federal  Register  after  evaluating  all 
comments. 

ADDRESSES:  Written  comments  should 
be  sent  to  Howard  Hirahara,  Power 
Marketing  Manager,  Western  Area 
Power  Administration.  Sierra  Nevada 
Customer  Service  Region,  114  Parkshore 
Drive,  Folsom.  CA  95630-^710,  or  by 
electronic  mail  to  hirahara@wapa.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Howard  Hirahara,  Power  Marketing 
Manager,  (916)  353-4421,  or  by 
electronic  mail  at  hirahara@wapa.gov. 
SUPPLEMENTARY  INFORM ATKm: 

Authorities 

Pursuant  to  its  authorities  under  the 
Department  of  Energy  Organization  Act 
(42  use.  7101-7352);  the  Reclamation 
Act  of  June  17,  1902  (ch.  1093,  32  Stat. 
388)  as  amended  and  supplemented  by 
subsequent  enactments,  particularly 
section  9(c)  of  the  Reclamation  Project 
Act  of  1939  (43  U.S.C.  485(c));  and  other 
acts  specifically  applicable  to  the 
projects  involved,  Western  established 
the  Marketing  Plan  for  sale  of  power  by 
the  Sierra  Nevada  Region  after  2004.  On 
lune  25,  1999,  Western  published  the 
Marketing  Plan  in  the  Federal  Register 
(64  FR  34417).  Pursuant  to  Western's 
authorities  under  the  above  acts  and 
applying  the  rules  developed  in  the 
Marketing  Plan,  with  this  notice. 
Western  sets  forth  and  seeks  comments 
on  its  proposed  allocations  of  power 
from  the  2005  Resource  Pool. 

Regulatory  Procedural  Requirements 

Western  addressed  the  regulatory 
procedure  requirements  in  its 
rulemaking  for  the  Marketing  Plan  (64 
FR  34417).  The  proposed  allocation  of 
power  in  this  notice  is  an  application  of 
the  Marketing  Plan  and  is  not  a  separate 
rulemaking. 

Background 

On  October  19,  1999,  Western 
published  the  Call  for  2005  Resource 
Pool  Applications  in  the  Federal 
Register  (64  FR  56343).  On  December  9, 
1999,  Western  published  a  Notice  of 
Extension  in  the  Federal  Register  (64  FR 
69018).  The  Call  for  2005  Resource  Pool 
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Applications  required  that  applications 
be  submitted  by  December  20,  1999.  and 
the  Notice  of  Extension  extended  the 
filing  date  bv  30  days  to  January  19. 
2000. 

CVP  power  facilities  are  operated  by 
the  United  States  Department  of  the 
Interior,  Bureau  of  Reclamation 
(Reclamation),  and  include  11 
powerplants  with  a  maximum  operating 
capability  of  about  2.044  megawatts 
(MW),  and  an  estimated  average  annual 
generation  of  4.6  million  megawatthours 
(MWh).  Western  markets  and  transmits 
power  available  from  the  CVP. 

The  Washoe  Project's  Stampede 
Powerplant  is  also  operated  by 
Reclamation  and  has  a  maximum 
operating  capability  of  3.65  MW  with  an 
estimated  aimual  generation  of  10.000 
MWh.  The  Sierra  Pacific  Power 
Company  owns  and  operates  the  only 
transmission  system  available  for  access 
to  the  Stampede  Powerplant. 

Western  owns  the  94  circuit-mile 
Malin-Round  Mountain  500-kiloyolt 
(kV)  transmission  line  (an  integral 
section  of  the  Pacific  Northwest-Pacific 
Southwest  Intertie),  803  circuit  miles  of 
230-kV  transmission  line,  7  circuit  miles 
of  115-kV  transmission  line,  and  44 
circuit  miles  of  69-kV  and  below 
transmission  line.  Western  also  has  part 
ownership  in  the  342-mile  California- 


Oregon  Transmission  Project.  Many  of 
Western's  existing  customers  have  no 
direct  access  to  Western's  transmission 
lines  and  receive  service  over 
transmission  lines  owned  by  other 
utilities. 

The  Marketing  Plan  describes  how  the 
Sierra  Nevada  Region  will  market  its 
power  resources  begirming  January  1, 
2005,  through  December  31,  2024." 
Western  proposes  to  allocate  portions  of 
the  2005  Resource  Pool  to  applicants 
meeting  the  eligibility  criteria  listed  in 
the  Marketing  Plan.  Once  the  2005 
Resource  Pool  allocations  have  been 
finalized,  Western  will  offer  contracts  to 
allottees  for  a  percentage  of  the  Base 
Resource.  If  requested.  Western  will 
work  with  customers  to  develop  a 
customized  product  to  meet  their  needs, 
as  more  fully  described  in  the  Marketing 
Plan.  Western  will  also  establish  a  2015 
Resource  Pool  for  new  allocations  under 
a  separate  public  process. 

Proposed  2005  Resource  Pool 
Allocations 

Under  the  Marketing  Plan,  a  two-step 
process  was  undertaken  by  Western  in 
determining  proposed  power 
allocations.  First,  Western  determined 
which  applicants  met  the  eligibility 
criteria.  Next,  Western  used  the 
allocation  criteria  to  determine 
allocation  amounts.  Western  used  its 


discretion  to  determine  which  eligible 
entities  received  a  proposed  allocation 
and  the  amount  of  the  proposed 
allocation.  Western  received  34 
applications  for  442.861  MW  of  power 
from  entities  who  are  not  currently 
customers  and  24  applications  for 
610.761  M\V  of  power  from  existing 
customers.  Western's  Base  Resource  is  a 
variable  amount  based  on  actual 
generation  that  is  surplus  to  project 
needs.  Therefore,  allocations  are 
expressed  as  a  percentage  of  the 
marketable  resource.  Megawatt  amounts 
are  given,  assuming  variable  amounts  of 
Base  Resource,  for  illustrative  proposes 
only. 

The  proposed  2005  Resource  Pool 
allocations  are  preliminary  and  may  be 
changed  based  on  comments  received. 
This  notice  formally  requests  comments 
related  to  the  proposed  allocations. 
Western  will  respond  to  comments 
received  on  the  proposed  allocations 
and  publish  its  final  2005  Resource  Pool 
allocations  after  the  end  of  the  public 
comment  period. 

Proposed  allottees  to  receive  power 
from  the  2005  Resource  Pool, 
allocations  expressed  as  percentages  of 
the  Base  Resource,  and  the  megawatt 
amount  of  each  allocation  assuming  a 
Base  Resource  of  500  MW,  1000  MW. 
and  1500  MW  are  as  follows: 


Proposed  allottees 


Percent 


Base  resource 


500  MW 
(MW) 


1000  MW 
(MW) 


1500  MW 
(MW) 


Bay  Area  Rapid  Transit  District  

Calitomia  State  Universities  (11  campuses)  .... 

Calitomia  State  University.  Sacramento 

Cawelo  Water  District  

Coyote  Valley  Tritie  of  Pomo  Indians 

East  Bay  Municipal  Utility  District  

Fallon.  City  of 

Healdsburg,  City  of  

Lassen  Municipal  Utility  District 

Lodl.  City  of 

Lompoc,  City  of  

Modesto  Imgation  District  

Placer  County  Water  Agency  

Reclamation  District  No.  108  

Redding  Ranct>eria  

San  Francisco,  City  and  County  of  

Sonoma  County  Water  Agency  

Souttiem  San  Joaquin  Municipal  Utility  District 

Susanville  Indian  Ranctieria  

Table  Mountain  Rancheria   

Truckee  Donner  Public  Utility  District  

Turiock  Irrigation  District  

University  of  California,  Berkeley  

University  of  California.  San  Francisco  

Total  


0.147 

0.735 

1  470 

2205 

0.221 

1  100 

52.210 

3.315 

a092 

0460 

0.920 

1  380 

0.029 

0.145 

0.290 

0435 

0.055 

0.275 

0.550 

0.825 

0.054 

0.270 

0.540 

0810 

0.221 

1  105 

2.210 

3315 

0.087 

0435 

0.870 

1.305 

0.105 

0.525 

1.050 

1  575 

0.147 

0  735 

1  470 

2.205 

0.120 

0.600 

1.200 

1.800 

0.147 

0.735 

1.470 

2.205 

0.039 

0  195 

0.390 

0585 

0.043 

0.215 

0.430 

0  645 

0  037 

0.185 

0.370 

0.555 

0.147  , 

0.735 

1  470 

2.205 

0.028 

0140 

0.280 

0420 

0.037 

0.185 

0.370 

0  555 

0.103 

0.515 

1.030 

1  545 

0.147  1 

0.735 

1.470 

2.205 

0.220  ' 

1.100 

2.200 

3.300 

0  128 

0640 

1.280 

1.920 

0.221 

1.105 

2210 

3315 

0.175 

0.875 

1.750 

2625 

2.750 

13.75 

27.500 

41  250 
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Contracting  Process 

Pursuant  to  the  Marketing  Plan. 
Western  will  begin  the  contracting 
process  with  allottees  after  publishing 
the  final  allocations  in  the  Federal 
Register.  Publication  is  tentatively 
scheduled  for  the  summer  of  2000. 
Allottees  must  execute  an  electric 
service  contract  to  purchase  the  Base 
Resource  no  later  than  December  31. 
2000.  and  the  Custom  Product,  if 
desired,  no  later  than  December  31. 
2002.  unless  otherwise  agreed  to  in 
writing  by  Western.  EltK:tric  service 
contracts  will  be  effective  upon 
execution  by  Western,  and  service  will 
begin  on  Ianuar\'  1.  2005. 

Dated:  May  2:i.  ^OOO 
Michael  S.  Hacskaylo, 
A(lministnilur 

IFR  Doc.  00-i:»y«i7  Filed  h-2-00;  8:45  ami 
BILLING  COOe  MSO-01-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6709-3] 

Science  Advisory  Board;  Notification 
of  Public  Advisory  Committee  Meeting 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  Public  Law  92-4ft3. 
notice  is  hereby  given  that  a  c:ommittee 
of  the  US  EPA  .Science  Advisory  Board 
(SAB)  will  meet  on  the  dates  and  times 
noted  below  All  times  noted  are  Eastern 
Daylight  Time.  All  meetings  are  open  to 
the  public,  however,  seating  is  limited 
and  available  on  a  first  come  basis. 
Important  Notice  Documents  that  are 
the  subject  of  SAB  reviews  are  normally 
available  from  the  originating  EPA  office 
jjnd  are  not  available  from  the  SAB 
Office — information  concerning 
availability  of  documents  from  the 
relevant  Program  Office  is  included 
below 

The  Integrated  Fiuman  Exposure 
Committee  (IHEC)  of  the  US  EPA 
Science  Advisor\-  Board  (SAB),  will 
meet  on  |iily  10-1 1,  2000  in  Meeting 
Room  AAB,  at  the  Radisson  (iovernors 
Inn,  PO   Box  121HH.  Research  Triangle 
Park.  NC  27709  (loi  ated  on  1-40,  Exit 
2H0-Davis  Drive  The  hotel  telephone 
number  «)U»-,54M-Hfi.n   The  meeting 
will  tiegin  4  am   on  |ulv  U).  ,iiul 
adjourn  no  later  than  .S  p  in   on  Juiv  1 1 

Purpose  of  the  Meetiiifi—EVA  must  be 
able  to  e.stimate  the  number  of  people 
expo.sed  to  various  poliul.ints  (as  well  as 
the  magnitude  and  duration  of  the 
exposure  in)  order  to  evaiuHte  the  risks 
posed  by  these  pollutants  in  the 
environment  To  respond  to  these 
needs,  EPAs  Office  of  Research  and 


Development  sponsored  three  related 
pilot  studies  known  as  National  Human 
Exposure  Assessment  Survev 
(NHEXAS).  The  NHEXAS  studies  tested 
protocols  for  acquiring  population 
distributions  of  exposure  measurements 
and  by  developing  exposure  databases 
for  use  in  exposure  models,  exposure 
assessment,  and  risk  assessment.  The 
IHEC  met  in  September  1998  to  assess 
these  studies  and  recommend  future 
courses  of  action.  The  report  resulting 
from  this  meeting  (An  SAB  Advison,': 
The  National  Human  Exposure 
Assessment  Survey  (NHEXAS)  Pilot 
Studies  (EPA-SAB-IHEC-ADV-99-004, 
February  1999)  included  a 
recommendation  to  develop  a  strategic 
plan  for  completing  the  analysis  of  the 
NHEXAS  pilot  data.  The  EPA  drafted 
such  a  plan,  intended  to  provide  broad 
guidance  to  EPA  decision  makers  on 
resources  and  to  those  who  would 
undertake  analyses.  EPA  subsequently 
requested  that  the  IHEC  review  the  draft 
.strategic  plan,  resulting  in  the  planned 
luly  meeting. 

Charge  to  the  Subcommittee — The 
f'harge  asks  the  IHEC  to  respond  to  the 
following  four  questions: 

(a)  Does  the  Strategy  encompass  all 
the  significant  needed  analysis  projects? 
If  not,  which  should  be  added  or 
deleted?  {e.g.,  is  the  list  of  projects 
good') 

(b)  Even  if  all  the  projects  are  optimal, 
are  they  strategically  presented  and 
prioritized?  Would  alternative  strategic 
criteria  be  useful?  {e.g.,  is  the 
prioritization  good?) 

(c)  Is  the  Strategy  likely  to  be  useful 
to  ORD  management  for  resource 

.allocation  {e.g..  is  it  of  sufficient  quality 
for  managerial  use)? 

(d)  Does  the  Strategy  provide 
adequate  guidance  to  scientists  for 
developing  the  most  useful  analysis 
tasks? 

Availability  of  Review  Materials:  The 
principal  review  document.  Strategic 
Plan  for  the  Analysis  of  the  National 
Human  Exposure  Assessment  Survey 
(NHEXAS)  Pilot  Study  Data,  is  available 
on  the  Internet  at  the  SAB  website 
(http  /'www. epa.gov/sab).  or  by  n?quest 
to  Ms.  Brenda  Thompson,  phone  919- 
.541-1346,  or  by  email  to 
thompson.brenda@epa.gov 

For  Further  Information  Clontact:  Any 
member  of  the  public  wishing  further 
information  concerning  this  meeting  or 
wishing  to  submit  brief  oral  comments 
(10  minutes  or  less)  must  contact 
Samuel  Rondberg.  Designated  Federal 
Officer.  .Science  Advisory  Board 
(1400A).  US  Environmental  Protection 
Agenc  y.  1200  Pennsylvania  .Avenue, 
NW.  Washington,  DC  20460:  telephone 
(301)  HI 2-2560.  FAX  (410)  286-2689;  or 


via  e-mail  at  samuelr717@aol.com. 
Requests  for  oral  comments  must  be  in 
writing  (e-mail,  fax  or  mail)  and 
received  by  Mr.  Rondberg  no  later  than 
noon  Eastern  Daylight  Time  on  June  28, 
2000. 

Providing  Oral  or  Written  Comments  at 
SAB  Meetings 

It  is  the  policy  of  the  Science 
Advisory  Board  to  accept  written  public 
comments  of  any  length,  and  to 
accommodate  oral  public  comments 
whenever  possible.  The  Science 
Advisor}'  Board  expects  that  public 
statements  presented  at  its  meetings  will 
not  be  repetitive  of  previously 
submitted  oral  or  written  statements. 
Oral  Comments:  In  general,  each 
individual  or  group  requesting  an  oral 
presentation  at  a  face-to-face  meeting 
will  be  limited  to  a  total  time  often 
minutes.  For  teleconference  meetings, 
opportunities  for  oral  comment  will 
usually  be  limited  to  no  more  than  three 
minutes  per  speaker  and  no  more  than 
fifteen  minutes  total.  Deadlines  for 
getting  on  the  public  speaker  list  for  a 
meeting  are  given  above.  Speakers 
should  bring  at  least  35  copies  of  their 
comments  and  presentation  slides  for 
distribution  to  the  reviewers  and  public 
at  the  meeting.  Written  Comments: 
Although  the  SAB  accepts  written 
comments  until  the  date  of  the  meeting 
(unless  otherwise  stated),  written 
comments  should  be  received  in  the 
SAB  Staff  Office  at  least  one  week  prior 
to  the  meeting  date  so  that  the 
comments  may  be  made  available  to  the 
committee  for  their  consideration. 
Comments  should  be  supplied  to  the 
appropriate  DFO  at  the  address/contact 
information  noted  above  in  the 
following  formats:  one  hard  copy  with 
original  signature,  and  one  electronic 
copy  via  e-mail  (acceptable  file  format: 
WordPerfect.  Word,  or  Rich  Text  files 
(in  IBM-PC/Windows  95/98  format). 
Those  providing  written  comments  and 
who  attend  the  meeting  are  also  asked 
to  bring  25  copies  of  their  comments  for 
public  distribution. 

Ceneral  Information — Additional 
information  concerning  the  Science 
Advisory  Board,  its  structure,  function, 
and  composition,  may  be  found  on  the 
SAB  Website  (http://\A-\s'w.epa.gov/sab) 
and  in  The  FY  1999  Annual  Report  of 
the  Staff  Director  which  is  available 
from  the  SAB  Publications  Staff  at  (202) 
564^533  or  via  fax  at  (202)  501-0256. 
Committee  rosters,  draft  Agendas  and 
meeting  calendars  are  also  located  on 
our  website 

Meeting  Access — Individuals 
requiring  special  accommodation  at  this 
meeting,  including  wheelchair  access  to 
the  conference  room,  should  contact  the 


DFO  at  least  five  business  days  prior  to 
the  meeting  so  that  appropriate 
arrangements  can  be  made. 

Dated:  May  25.  2000. 
Donald  G.  Barnes, 

Staff  Director..  Science  Advisor\'  Board. 
|FR  Doc.  00-13977  Filed  6-2-00:  8:45  am) 
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FARM  CREDIT  ADMINISTRATION 

Farm  Credit  Administration  Board; 
Regular  Meeting 

AGENCY:  Farm  Credit  Administration. 
SUMMARY:  Notice  is  hereby  given, 
pursuant  to  the  Government  in  the 
Sunshine  Act  (5  U.S.C.  552b(e)(3)),  of 
the  forthcoming  regular  meeting  of  the 
Farm  Credit  Administration  Board 
(Board). 

DATE  AND  TIME:  The  regular  meeting  of 
the  Board  will  be  held  at  the  offices  of 
the  Farm  Credit  Administration  in 
McLean,  Virginia,  on  June  8,  2000,  from 
9:00  a.m.  until  such  time  as  the  Board 
concludes  its  business. 

FOR  FURTHER  INFORMATION  CONTACT: 

Vivian  L.  Portis,  Secretary  to  the  Farm 
Credit  Administration  Board,  (703)  883- 
4025,  TDD  (703)  883-4444. 

ADDRESS:  Farm  Credit  Administration, 
1501  Farm  Credit  Drive,  McLean, 
Virginia  22102-5090. 

SUPPLEMENTARY  INFORMATION:  This 
meeting  of  the  Board  will  be  open  to  the 
public  (limited  space  available).  In  order 
to  increase  the  accessibility  to  Board 
meetings,  persons  requiring  assistance 
should  make  arrangements  in  advance. 
The  matters  to  be  considered  at  the 
meeting  are: 

Open  Session 

A.  Approval  of  Minutes 

May  3,  2000  (Open  and  Closed) 

B.  New  Business 

1.  Regulation 

Standards  of  Conduct  Plain  Language 
Rewrite  [12  CFR  Part  612]  (Direct  Final 
with  Opportunity  to  Comment). 

2.  Reports 

No  Action  Requests  and  Pilot 
Programs. 

Approvals  under  Delegated 
Authorities. 

Dated:  [une  1.  2000. 
Vivian  L.  Portis. 

Secretary-,  Farm  Credit  Administration  Board. 
[FR  Doc.  00-14187  Filed  6-1-00;  3:07  pml 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

[DA  00-900] 

Implementation  Procedures  for  the 
Report  and  Order  and  Memorandum 
Opinion  and  Order  Addressing  the 
218-219  MHz  Services  (Formerly 
Known  as  Interactive  Video  and  Data 
Services  (IVDS)) 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Notice. 

SUMMARY:  This  document  addresses 
implementation  procedures  regarding 
restructuring  options  and  remedial 
bidding  credits  for  current  and  former 
218-219  MHz  licensees.  These  service 
and  technical  rules  were  modified  to 
maximize  the  efficient  emd  effective  use 
of  the  band. 

FOR  FURTHER  INFORMATION  CONTACT:  Ben 

Freeman  or  Nicole  Oden  of  the  Auctions 
cind  Industry  Analysis  Division  at  (202) 
418-0660  or  Jamison  Prime  of  the 
Public  Safety  and  Private  Wireless 
Division  at  (202)  418-0680. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  a  Public  Notice  released 
April  20.  2000.  The  complete  text  of  the 
public  notice,  including  Attachments  A, 
B  and  C.  is  available  for  inspection  and 
copying  during  normal  business  hours 
in  the  FCC  Reference  Center  (Room  CY- 
A257).  445  12th  Street,  SW.. 
Washington.  DC.  It  may  also  be 
piu'chased  from  the  Commission's  copy 
contractor.  International  Transcription 
Services,  Inc.  (ITS,  Inc.)  1231  20th 
Street,  NW.,  Washington.  DC  20036, 
(202)  857-3800.  It  is  also  available  on 
the  Commission's  web  site  at  http:// 
wwvi'.fcc.gov. 

I.  Background 

1.  On  September  10,  1999,  the  Federal 
Communications  Commission 
("Commission")  issued  FCC  99-239 
which  modified  the  regulations 
governing  the  licensing  of  the  218-219 
MHz  Service  (formerly  known  as  IVDS) 
to  maximize  the  efficient  and  effective 
use  of  the  band.  See,  Part  95  of  the 
Commission's  Rules  to  Provide 
Regulatory  Flexibility  in  the  218-219 
MHz  Service  [218-219  MHz  Order)  64 
FR  59656  (November  3,  1999).  The  2t8- 
219  MHz  Order,  among  other  things, 
modified  service  and  technical  rules  for 
the  band  and  extended  the  license  term 
from  five  to  ten  years.  The  Commission 
also  adopted  a  restructuring  plan  for 
existing  licensees  that:  (i)  were  current 
in  installment  payments  as  of  March  16, 
1998;  (ii)  were  less  than  ninety  days 
delinquent  on  the  last  payment  due 


before  March  16.  1998;  or  (iii)  had 
properly  filed  grace  period  requests 
tmder  the  former  installment  payment 
rules  ("Eligible  Licensees").  Pursuant  to 
the  restructuring  plan.  Eligible 
Licensees  must  make  elections  on  a  per 
license  basis,  choosing  between  three 
options:  (a)  Reamortization  and 
Resumption  of  Payments;  fb)  Amnesty: 
or  (c)  Prepayment  (Prepayment-Retain 
or  Prepayment-Return).  Eligible 
Licensees  that  fail  to  submit  a  valid 
election  with  respect  to  any  license  by 
the  Election  Date  will  be  assiuned  to 
have  elected  Amnestv  for  all  of  their 
218-219  MHz  licenses. 

2.  "Ineligible  Entities"  are  those 
entities  that  made  second  down 
payments  and:  (i)  made  some 
installment  payments,  but  were  not 
current  in  their  installment  pa\Tnents  as 
of  March  16,  1998,  and  did  not  have  a 
grace  period  request  on  file  in 
conformance  with  the  former  rules:  or 
(ii)  entities  that  never  made  any 
installment  payments  and  did  not  have 
a  timely  filed  grace  period  request  on 
file.  Ineligible  Entities  are  not  entitled  to 
make  elections,  but  will  be  granted  debt 
forgiveness  for  any  outstanding  balances 
owed  and  have  previously  paid 
installment  payments  refunded.  The 
Commission  will  release  a  separate 
Public  Notice  detailing  the  procedures 
by  which  entities  may  obtain  a  refund, 
with  which  Ineligible  Entities  should 
become  familiar. 

3.  Under  the  Federal  Claims 
Collection  Act  and  related  regulations, 
only  the  United  States  Department  of 
Justice  ("DOJ")  can  compromise  a  claim 
in  excess  of  $100,000.  Because  many  of 
the  debts  subject  to  the  218-219  MHz 
Order  exceed  $100,000  and  involve  FCC 
licenses  subject  to  common  facts  and 
circumstances,  the  Commission 
reconunended  that  DOJ  approve  the 
compromise  of  all  218-219  MHz  Service 
debt  as  a  package.  On  March  1 .  2000, 
DOJ  notified  the  Commission  of  its 
decision  to  approve  the  debt  forgiveness 
portion  of  the  218-219  MHz  Order. 

n.  Procedures  for  Filing  Election 
Notices 

A.  Mailing  Address  and  Election  Date 

4.  Election  Notices  may  be  filed  with 
the  Commission  from  8:00  a.m.  until 
7:00  p.m.  starting  on  the  date  of  this 
Public  Notice  and  ending  at  7:00  p.m. 
on  the  Election  Date.  The  Election  Date 
will  be  the  last  business  day  of  the  first 
full  month  after  the  Order  on 
Reconsideration,  regarding  the  218-219 
MHz  Order,  is  released  by  the 
Commission.  NO  ELECTIONS  OR 
CHANGES  TO  ELECTIONS  WILL  BE 
ACCEPTED  AFTER  7:00  P.M.  ON  THE 
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El.ECmON  DATK.  Kloction  Notices 
should  b«  sent  to  the  Office  of  the 
Secretary,  Room  T\V-B204,  Federal 
Communications  (loinmlssion.  445  12th 
Street,  S.VV..  Washington.  DC.  20554. 
In  addition,  a  copy  of  Election  Notices 
should  be  sent  to  Ms.  Rachel  Kazan. 
Room  4-A460.  Auctions  and  industry 
Analysis  Division.  Wireless 
Telecommunications  Bureau.  Federal 
Communications  (Commission.  445  12th 
Street.  SW..  Washington.  DC  20554. 

5.  The  C'ommission  must  ivceive  all 
Elt?ctian  Notices,  no  later  than  7  p.m.  on 
the  Election  Date.  Eligible  Licensees  are 
solelv  responsible  for  ensuring  the 
accurate  and  timelv  deliven'  of  their 
Election  Notices  Submission  of  Election 
Notices  by  FAX  or  electmnic  mail  will 
NOT  be  accepted. 

B  Format  of  Election  Notices 

8.  Although  there  is  no  specific  form 
for  Election  Notices,  they  must  contain 
the  following  information:  (i)  Licensee 
Name;  (ii)  Licensee  Address;  (iii) 
Licensee  Phone  Number;  (iv)  Contact 
Name;  (v)  Contact  Phone  Number;  (vi) 
Contact  FAX  Number;  (vii)  Taxpayer 
Identification  Number  (TIN);  (viii) 
License  Number(s);  and  (ix)  Market 
Area(sl. 

7.  For  each  eligible  licen.se  it  has.  the 
Eligible  Licensee  must  make  a  specific 
election  for  each  individual  license 
designating  one  of  the  three  election 
options  (i)  Reamortization/Resumption 
(ii)  Amnesty  or  (iii)  Prepayment 
(Prepayment-Retain  or  Prepayment- 
Return).  Licensees  electing  Prepayment 
must  indicate  which  licenses  they  want 
to  retain  and  which  luienses.  if  any.  are 
being  returned  to  the  Commission.  Any 
individual  filing  an  Election  Notice  for 
a  license  must  be  authorized  by  the 
Licensee  to  do  so.  See  Attachment  A  of 
the  Public  Notice  for  a  model  Election 
Notice. 

C  Changing  Election  Notices  Prior  to 
the  Election  Date 

8.  A  previously  filed  Election  Notice 
may  be  altered  prior  to  7:00  p.m.  on  the 
EltH:tion  Date  by  submitting  the 
following:  (i)  A  statement  that  the 
licensee  is  rescinding  its  previously 
filed  Election  Notii  e;  (li)  a  new  Election 
Notice  which  states  its  now  elw;tion. 
and  (iii)  a  c:opv  of  its  previously  filed 
Election  Notice  These  submissions 
must  he  simultaneously  filed  with  the 
Office  of  the  Secretary.  Room  TW-B204. 
Federal  Communications  Commission. 
445  12th  StrtH't.  SW  ,  Washington.  DC 
20554   In  addition,  as  with  the  original 
Election  Notice,  a  copy  of  the 
submissions  should  be  sent  to  Ms. 
Rachel  Kazan.  Room  4-A4bO.  Auctions 
and  Industry  Analysis  Division. 


Wireless  Telecommunications  Bureau. 
Federal  Communications  Commission. 
445  12th  .Street,  SW.  Washington.  DC 
20554. 

No  changes  or  alterations  to  any 
elections  will  be  accepted  after  7:00 
p.m.  on  the  Election  Date  Submission 
of  Election  Notice  changes  by  FAX  or 
electronic  mail  will  NOT  be  accepted 

111  Failure  To  File  an  Election  Notice 

9.  If  an  Eligible  Licensee  fails  to  file 
an  Election  Notice  by  the  specified 
Election  Date,  the  licensee's  license(s) 
will  automatically  be  placed  in  the 
Amnesty  category-.  This  will  result  in 
the  automatic  cancellation  of  the 
license(s).  A  list  of  the  licenses  that  are 
eligible  to  participate  in  the  218-219 
MHz  restructuring  plan,  with  the 
corresponding  Eligible  Licensees  is 
Attachment  B  of  the  Public  Notice. 

A  Changes  of  Address 

10.  It  is  the  sole  responsibility  and 
obligation  of  all  entities  subject  to  the 
218-219  MHz  Order,  current  and  former 
licensees,  to  keep  the  Commission 
apprised  of  any  changes  of  address. 
Entities  subject  to  the  218-219  MHz 
Order  that  either  do  not  have  a  current 
and  correct  address  on  file,  or  have  not 
received  a  letter  of  eligibility,  should 
t:ontact  the  Commission  immediately. 

11.  All  change  of  address  notices  for 
other  administrative  updates,  such  as  a 
change  in  phone  number  or  contact 
person)  must  be  submitted  in  writing  to 
the  Federal  Communications 
Clommission.  Attn:  Darlene  Reeder.  1270 
Fairfield  Road.  Gettysburg.  PA  17325- 
7245.  Licensees  should  include  their 
c:all  sign,  market  number,  and  note  that 
the  letter  is  in  reference  to  a  218-219 
MHz  Service  license.  For  changes  of 
address  between  now  and  the  Election 
Date,  licensees  should  also  fax  a  copy  of 
their  letters  to  the  FCC's  Public  Safety 
and  Private  Wireless  Division  in 
Washington.  DC.  attention  Mr.  Jamison 
Prime,  at  (202)  418-264.3   Note:  If  a 
change  c>f  address  relates  to  a  sale  of  a 
licen.se.  the  licensee  must  first  apply  for 
and  receive  F("C  approval  to  assign  its 
218-219  MHz  vService  license(s). 

IV.  Defective  Elections 

12  Examples  of  defective  elections 
are  when  a  Licen.see  chooses  an  option 
for  which  it  is  not  eligible;  attempts  to 
combine  Prepayment  with  another 
election  option;  fails  to  include  the 
required  information  in  its  Election 
Notice  including  a  Taxpayer 
Identification  Number  (TIN)  and  a 
specific  election  for  each  individual 
license  with  corresponding  license 
number;  and/or  places  a  condition  upon 
its  election.  All  of  the  218-219  MHz 


licen.ses  held  by  the  licensee  making  a 
defective  election  will  be  placed  in  the 
Amnesty  categor>'.  resulting  in  the 
automatic  cancellation  of  their  licenses. 

V.  Return  of  Radio  Station 
Authorizations  (Licenses) 

13.  Due  to  the  changed  licensing  term 
for  the  218-219  MHz  services,  from  five 
(5)  years  to  ten  (10)  years,  the 
Commission  will  issue  modified 
licenses.  Therefore,  the  implementation 
of  the  election  options  by  the 
Commission  does  not  require  Eligible 
Licensees  to  return  their  original 
licenses. 

VI.  Resumption  of  Installment 
Payments 

14.  For  those  licensees  electing  to 
retain  some,  or  all.  of  their  licenses  and 
resume  payments  (Reamortization/ 
Resumption),  the  first  installment 
pavment  is  due  at  the  end  of  the  third 
month  after  the  Election  Date. 
Installment  payments  may  be  made  via 
wire  transfer  or  through  an  Auction 
Installment  Payment  account  (AIP) 
according  to  the  terms  set  forth  in  the 
Installment  Payment  Acknowledgement. 
For  specific  payment  instructions  see 
Attachment  C  of  the  Public  Notice.  In 
addition,  under  the  Commission's  part  1 
late  payment  rules  for  installment 
payments,  licensees  will  have  the 
option  of  utilizing  the  two  ninety-day 
late  payment  periods,  subject  to  late 
pavment  fees,  if  they  need  additional 
time  in  order  to  avoid  default.  Failure  to 
make  timely  installment  payments  in 
this  manner  will  trigger  default  and  the 
automatic  cancellation  of  the  licenses. 

Vn.  "New  Money"  Payments  for 
Prepayment  Option 

15.  For  Eligible  Licensees  electing  the 
Prepayment  option,  the  Commission 
must  receive  all  "new  money" 
payments  on  or  before  the  end  of  the 
third  month  after  the  Election  Date. 
Licensees  may  pay  the  "new  money  " 
payment  up  to  ten  (10)  days  late,  subject 
to  a  5%  late  fee.  Payments  are  to  be 
made  via  wire  transfer.  Failure  to  pay 
the  entire  "new  money"  balance  due  on 
the  licensees )  for  which  Prepayment- 
Retain  was  elected  will  trigger  default 
and  the  automatic  cancellation  of  the 
license(s).  For  specific  payment 
instructions  of  "new  money.  "  see 
Attachment  C  of  the  Public  Notice. 

Vni.  Refunds  and  Credits 

16.  Refunds  will  be  processed  via 
Automated  Clearing  House  Credits 
(ACH)  (i  e.  electronic  funds  transfer).  In 
order  for  the  Commission  to  issue 
refunds,  all  entities  due  a  refund  must 
submit  the  information  necessary  for  an 


electronic  funds  transfer.  The 
Commission  will  endeavor  to  issue 
refunds  to  all  parties  within 
approximately  60  days  of  the  Election 
Date.  The  Commission  will  release  a 
separate  Public  Notice  detailing  the 
procedures  by  which  entities  may 
obtain  a  refund. 

A.  For  Eligible  Licensees 

17.  The  availability  of  a  refund,  and 
the  application  of  installment  payment 
credit,  depends  upon  the  election(s) 
made  for  each  license. 

i.  Amnesty 

18.  For  an  Eligible  Licensee  that  elects 
Anmesty  for  all  of  its  licenses,  the 
Commission  will  retain  the  down 
payment  (less  any  remedial  bidding 
credit  refund)  and  forgive  the  original 
principal  balance  and  all  interest 
payments  due  thereon.  In  addition,  for 
Eligible  Licensees  in  this  category  that 
have  previously  made  installment 
payments,  the  Commission  will  refund 
installment  payments  in  their  entirety. 

ii.  Amnesty  and  Reamortization/ 
Resumption 

19.  For  an  Eligible  Licensee  that  holds 
more  than  one  license  and  elects 
Amnesty  for  one  or  more  of  its  licenses, 
and  Reamortization/Resumption  for  its 
other  license(s),  all  installment 
payments  made  on  the  Amnesty 
license(s)  will  be  credited  towards  the 
outstanding  balance  due  on  the 
license{s)  for  which  Reamortization/ 
Resumption  was  elected.  The 
installment  payment  credits  will  be 
applied  against  the  accrued  and  unpaid 
interest  on  the  retained  license(s),  with 
any  excess  funds  being  applied  to  the 
principal  balance  on  each  retained 
license.  The  installment  payment 
credits  will  be  prorated  based  on  the  net 
high  bids  of  the  retained  licenses. 

20.  For  Eligible  Licensees  electing 
Reamortization/Resumption,  who  may 
also  be  due  a  remedial  bidding  credit, 
the  25%  remedial  bidding  credit  will  be 
applied  prior  to  the  reamortization  of 
the  principal  and  installment  payments 
due  on  the  license(s). 

iii.  Prepayment  (Prepayment-Return  and 
Prepayment-Retain) 

21.  Eligible  Licensees  electing 
Prepayment  may  retain  or  return  as 
many  licenses  as  they  wish.  The 
Commission  will  forgive  all  of  the 
interest  due  on  the  retained  licenses 
from  grant  date  until  the  Election  Date, 
however  Eligible  Licensees  must  pay  off 
the  original  principal  balance  of  the 
license(s)  they  retain.  Eligible  Licensees 
will  be  given  a  prepayment  credit  equal 
to  85%  of  the  down  payment  and  100% 


of  the  installment  pa5Tnent{s)  made  on 
the  license(s)  they  retiun  to  the 
Commission.  If  the  original  principal 
balance  of  the  license(s)  the  Eligible 
Licensee  wishes  to  retain  is  greater  than 
the  prepayment  credit,  the  additional 
amount  due  is  called  "New  Money,  ' 
and  must  be  remitted  to  the  Commission 
on  or  before  the  end  of  the  third  month 
after  the  Election  Date.  If  the 
prepayment  credit  is  greater  than  the 
original  principal  balances,  the  excess 
prepayment  credits  will  be  refunded  to 
the  licensee  to  the  extent  that  the  funds 
were  generated  from  installment 
payments.  No  excess  prepayment 
credits  generated  from  down  payments 
will  be  refunded. 

B.  Ineligible  Entities 

22.  Ineligible  Entities  will  have  all 
previously  paid  installment  payments 
refunded. 

IX.  Remedial  Bidding  Credit  for  Small 
Businesses 

23.  The  Commission  has  eliminated 
women-  and  minority-owned  business 
bidding  credits,  simultaneously  granting 
credits  of  commensurate  size  to  all 
small  businesses.  Any  Eligible  Licensee 
or  Ineligible  Entity  that  paid  its  first  and 
second  down  payment,  and  met  the 
small  business  qualifications  at  the  time 
of  auction,  may  receive  a  25%  remedial 
bidding  credit.  The  Commission  will 
process  a  refund  of  excess  down 
payment  equal  to  the  difference  between 
the  down  payment  amounts  based  on 
the  gross  high  bid  and  the  net  high  bid. 
However,  if  the  small  business  entity 
claimed  to  be  a  women-  or  minority- 
owned  business  at  the  time  of  auction, 

it  already  received  a  25%  bidding  credit 
and  therefore  no  refund  is  generated  by 
the  small  business  bidding  credit,  A 
refund  of  an  excess  down  payment  to 
Ineligible  Entities  does  not  alter  their 
eligibility  status.  Where  a  licensee  met 
the  qualifications  for  a  small  business  at 
the  time  of  auction  and  paid  for  their 
licenses  in  full,  but  did  not  receive  a 
women-  or  minority-owned  business 
bidding  credit,  the  Commission  will 
process  a  refund  based  on  the  remedial 
bidding  credit.  Where  licensees  paid  in 
full,  the  refund  will  be  equal  to  ihe 
difference  between  the  gross  high  bid 
and  the  net  high  bid.  The  Conunission 
will  issue  a  separate  Public  Notice  with 
instructions  detailing  the  refund 
procedures. 

24.  The  refund  of  excess  down 
payment  due  to  the  remedial  bidding 
credit  is  separate  and  distinct  from  the 
218-219  MHz  restructuring  plan. 
Eligible  Licensees  should  not  plan  their 
election  options  around,  or  anticipate 
utilizing,  the  remedial  bidding  credit 


refund  to  meet  any  payment  obligations 
to  the  Commission  that  may  exist  after 
the  recalculation  of  balances  or 
installment  payments  due  on  retained 
licenses.  The  payment  deadline 
obligations  of  the  licensee  may  not 
correspond  with  the  refund  of  the 
remedial  bidding  credit,  and  the 
Commission  will  not  credit,  or  offset, 
the  amount  owed  after  the  recalculation 
based  upon  the  anticipated  refund.  In 
addition,  the  Commission  maintains  no 
obligation  to  remit  the  remedial  bidding 
credit  refund  prior  to  the  licensee's 
payment  deadline. 

X.  Issuance  of  Modified  Radio  Station 
Authorizations  (Modified  Licenses) 

25.  The  Commission  will  issue 
modified  licenses  that  reflect  the  terms 
and  new  expiration  date  adopted  in  the 
218-219  MHz  Order.  These  licenses  will 
be  generated  after  the  Election  Date  and. 
in  the  case  of  Eligible  Licensees  who 
choose  Reamortization/Resumption. 
after  the  due  date  of  the  first  installment 
payment.  Licenses  for  which 
Reamortization/Resmnption  was  elected 
will  be  conditioned  upon  full  payment 
under  the  installment  payment  plan, 
pursuant  to  the  Commission's  rules. 

26.  Eligible  Licensees  choosing 
Amnesty  will  not  receive  modified 
licenses,  as  they  will  no  longer  hold 
vahd  licenses  in  the  218-219  MHz 
service.  Eligible  Licensees  that  elect 
Amnesty  for  some  licenses  and 
Reamortization/Resumption  for  others, 
will  receive  modified  licenses  only  for 
those  licenses  for  which  it  has  elected 
to  resiune  installment  payments. 
Ineligible  Entities  will  not  receive 
modified  licenses,  as  they  do  not  hold 
valid  licenses  in  the  218-219  MHz 
service. 

27.  Because  the  Commission  will 
automatically  mail  these  modified 
licenses,  licensees  need  only  contact  the 
Commission  regarding  the  issuance  of 
modified  licenses  if  the  address  used  to 
mail  eligibility  status  and 
implementation  information  (or  the 
licensee's  address  of  record,  in  the  case 
of  licenses  acquired  through  lottery)  is 
incorrect. 

XI.  Radio  Station  Authorization 
(License)  Renewals 

28.  No  action  with  regard  to  license 
renewals  is  necessary  at  this  time. 
Licensees  do  not  have  to  file  any  license 
renewals  with  the  Commission  until  the 
current  ten  (10)  year  licensing  term, 
from  grant  date,  has  expired. 

Xn.  Issuance  of  Loan  Documents 

29.  Eligible  Licensees  electing 
Reamortization/Resumption  are 
required  to  execute  loan  docimaents  in 
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tho  form  of  an  Installment  Pavment 
Acknowiedgeniunt    In  general,  tht; 
acknowledgement  contains  a 
restatement  of  the  amount  of  the  debt 
owed,  the  payment  term.s  under  the 
218-219  MHz  Order,  and  n^ferences 
other  Clommission  rnle.s  and  regulations 
related  to  the  pavment  of  installment 
debt.  Licensees  may  also  be  required  to 
execute  a  Uniform  Commercial  flode 
financing  statement  (IK^C.-l)  The 
requisite  loan  documentis)  must  be 
executed  and  returned  to  the 
(Commission  (or  its  agent)  withm  ten 
business  days  of  receipt   An  Eligible 
Licensee's  failure  to  fully  and  timely 
execute  and  deliver  the  requisite  loan 
docunient(s)  will  result  m  the  automatic 
cancellation  of  the  license. 

30.  Eligible  Licensees  electing 
Reamortizat ion/Resumption  are 
r»Hjuired  to  resume  payments  at  the  end 
of  the  third  month  after  the  Election 
Date.  subj(«;t  to  applicable  late  pavment 
rules,  in  ac(:ordanc;e  with  the  21H~21'i 
MHz  fWfr  without  regard  to  whether 
the  requisite  loan  do(.ument(s)  have 
been  issued,  executed,  or  returned 

XIII.  Additional  Information 

A    Urh  Site 

:il    Documents  related  to  this  notu  c 
and  its  implementation  may  be  found 
on  the  Feder.il  (iomnuinications 
(iommission  web  site  Itxated  at  http:// 
www  fc(  'g()v/wtb/auctions/21Hrest/ 
21Hrest  html 

B   FCC  Hfh'rt'ncfC.riitfr 

32.  Documents  related  to  this  notice 
and  its  implementation  may  also  be 
I'xamined  and  ( Dpied  during  normal 
business  hours  in  the  FCC  Reference 
Center,  445  12th  Street.  SW.  Room  CY- 
A2.'i7,  Washington.  IX'  2()5,'i4.  telephone 
(202) 41H-0270. 

C:  ITS 

33.  In  addition,  documents  may  bo 
purchased  from  the  Commi.ssion's  copy 
c:c)ntrac.tor.  ITS,  Inc;  ,  1231  20th  Street. 
N\V  .  Washington,  DC  2003(>,  tc;lc-phone 
(202) 857-3HOO, 

l-fdcr.il  (Idiiimunii  .iliims  ( '.oniiiiissinn 
l.oui!i  |.  SiKaloN. 

Ik'piitv  Chirl.  AtK  tinn\  and  /m/i/sm  Aimh  s/'. 
!hvisiiui 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

[Report  No.  AUC-<X>-31-G  (Auction  No.  31); 
DA0O-107S] 

Auction  of  LiccnsM  In  th«  747-762  and 
777-792  MHz  Bands  Schadulad  for 
Saptambar  6,  2000;  Commant  Sought 
on  Modifying  ttta  SImultanaous 
Multipla  Round  Auction  Oasign  To 
Allow  Combinatorial  (Packaga)  Bidding 

AGENCY:  Federal  Communications 

(Commission. 

ACTION:  Notice 


SUMMARY:  This  document  seeks 
c:c)mment  on  proposed  procedures  for 
modifying  the  simultaneous  multiple 
round  auction  design  to  allow 
combinatorial  (  "package")  bidding  for 
Auction  No.  31  should  the  Commission 
determine  that  package  bidding  may  be 
feasible  and  appropriate  for  that 
auc  tion 

DATES:  Comments  are  due  cm  or  before 
lune  9,  2000,  and  reply  comments  are 
due  on  or  before  June-  Ifi,  2000 
ADDRESSES:  An  original  and  four  copies 
of  all  pleadings  must  be  filed  with  the 
(Commissions  Secretary,  Magalie  Roman 
Salas,  Office  of  the  Secretary'.  Federal 
(Communications  CCommission.  445 
Twelfth  Street.  SW.  TW-A325. 
Washington.  D(C  20054.  in  accordance 
with  t?  1  51(c)  of  the  (Commission's  rules. 
See  47  (CFR  1.51(c )  In  addition,  one 
copy  of  eac:h  pleading  must  be  delivered 
to  each  of  the  following  lcK;ations: 

(1)  Thi!  (Commissions  duplic:ating 
contractor.  International  Transcription 
.Service.  Inc.  (ITS).  1231  20th  Street. 
NW.  Washington.  DC  20036: 

(2)  ()ffic:e  of  Media  Relations,  Public 
Rcferenc:e  (Center.  445  Twelfth  StrcM-t. 
SW.  Suite  (CY-A257,  Washington.  DC 
20554; 

(3)  Rana  Shuler,  Auctions  and 
Industry  Analysis  Division.  Wireless 
Telecrommunications  Bureau.  445 
Twelfth  Street.  SW.  Suite  4-A62H. 
Washington.  D(C  20554.  Comments  and 
ri'plv  comments  will  be  available  for 
public  inspection  during  regular 
business  hours  in  the  F(C(C  Public 
Reference  Room.  Room  (CY-A257,  445 
12th  Street  SW.  Washington.  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Walter  D  Strack.  Bureau  Chief 
Ecionomist.  Wireless 

Telt'ccmimunications  Bureau.  (202)  418- 
OtiOO;  Evan  Kwerel,  Senior  Economist. 
Office  of  Plans  and  Policy.  (202)  418- 
2030;  CCraig  Bomberger,  Auctions 
Analyst;  Howard  Davenport.  Auctions 
Attorney;  or  [oel  Rabinovitz.  Auctions 
Attorney.  Auctions  and  Industry 
Analysis  Division.  Wireless 


Telecommunications  Bureau,  (202)  418- 
0660. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  a  Public  Notice  released 
May  18.  2000.  The  complete  text  of  the 
public  notice,  including  Attachment  A. 
is  available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center  (Room  CY-A257), 
445  12th  Street.  SW.  Washington,  DC.  It 
may  also  be  purchased  from  the 
Commission's  copy  contractor, 
International  Transcription  Services. 
Inc.  (ITS.  Inc.)  1231  20th  Street.  NW, 
Washington,  DC  20036,  (202)  857-3800. 
It  is  also  available  on  the  Commission's 
web  site  at  http://w\^'w. fcc.gov. 

1.  Introduction 

1.  In  adopting  the  service  rules  for  the 
747-762  and  777-792  MHz  bands,  the 
Commission  determined  that 
combinatorial  bidding  procedures  could 
have  significant  benefits  for  the  auction 
of  the  licenses  in  these  bands,  but 
declined  to  employ  this  type  of  auction 
becau.se  the  statutory  deadline  did  not 
allow  sufficient  time  to  implement  such 
a  design.  See  Service  Rules  for  the  746- 
764  and  775-794  MHz  Bands,  and 
Revisions  to  Part  27  of  the 
Commission's  Rules  (700  MHz  First 
Report  &■  Order)  65  FR  3139  (|anuarv  20. 
2000).  However,  in  light  of  (a)  the 
announced  delay  of  the  auction  until 
September  6,  2000;  and  (b)  the 
continued  progress  in  the  design  and 
testing  of  a  combinatorial  bidding 
system,  as  directed  by  Congress,  the 
Wireless  Telecommunications  Bureau 
("the  Bureau")  now  believes  that 
sufficient  time  may  exist  to  implement 
an  auction  design  that  allows  for  bids  on 
combinations,  or  "packages."  of 
licenses.  See  Auction  of  Licenses  for  the 
747-762  and  777-792  MHz  Bands 
Postponed  Until  September  6.  2000 
[Auction  Public  Notice)  65  FR  30598 
(May  12.  2000).  Therefore,  if  the 
("ommission.  in  conjunction  with  other 
reconsideration  issues  now  before  it. 
determines  that  modifying  the 
simultaneous  multiple  round  auction 
design  to  allow  combinatorial 
("package")  bidding  is  feasible  and 
appropriate  for  Auction  No.  31.  then  the 
Bureau  wants  to  be  prepared  to  have  a 
system  and  procedures  in  place  to 
conduct  package  bidding.  In  this  public 
notice,  we  seek  comment  on  such 
procedures  consistent  with  our 
authority  under  Part  1  of  the 
Commissions  rules.  Depending  on  the 
Commission's  actions  and  the 
comments  we  receive  in  response  to  this 
notice,  we  will,  by  a  later  public  notice, 
either  establish  procedures  as  discussed 
here  and  use  package  bidding  for 
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Auction  No.  31,  or  use  the  procedures 
that  we  already  announced.  See  Auction 
of  Licenses  in  the  747-762  and  777-792 
MHz  Bands.  Auction  Notice  and  Filing 
Requirements  for  12  Licenses  in  the  700 
MHz  Bands  [Auction  No.  31  Procedures 
Public  Notice)  65  FR  12251  (March  8, 
2000). 

2.  With  package  bidding,  bidders 
would  not  be  restricted  to  placing  bids 
on  individual  licenses,  but  would  also 
be  allowed  to  place  all-or-nothing  bids 
on  packages  of  licenses.  This  approach 
would  allow  bidders  to  better  express 
the  value  of  any  synergies  (benefits  from 
combining  complementary  items)  that 
may  exist  among  licenses,  and  to  avoid 
exposure  problems — the  risks  bidders 
face  in  trying  to  acquire  efficient 
packages  of  licenses.  For  example,  with 
package  bidding  a  bidder  desiring  an 
aggregation  of  all  six  20  MHz  licenses  in 
order  to  inaugurate  a  nationwide  service 
could  bid  on  the  six  licenses  as  a 
package  and  not  face  the  risk  of  winning 
only  some  of  the  desired  licenses  and 
paying  more  than  the  bidder  values 
those  licenses  by  themselves  (without 
the  other  licenses  needed  to  provide 
nationwide  coverage). 

3.  Allowing  package  bidding  does, 
however,  potentially  introduce  what  is 
termed  the  threshold  problem — the 
difficulty  that  multiple  bidders  desiring 
only  the  single  licenses  (or  smaller 
packages)  that  constitute  a  package  may 
have  in  outbidding  a  single  bidder  that 
is  bidding  for  the  entire  package,  even 
though  the  multiple  bidders  may  value 
the  sum  of  the  parts  more  than  the 
single  bidder  values  the  whole.  Bidders 
for  parts  of  a  larger  package  each  have 
an  incentive  to  hold  back  in  the  hope 
that  a  bidder  for  another  piece  of  the 
larger  package  will  increase  its  bid 
sufficiently  for  the  bids  on  the  pieces 
collectively  to  beat  the  bid  on  the  larger 
package.  The  procedures  we  propose  to 
implement  package  bidding  are 
designed  to  facilitate  the  emergence  of 
bids  that  will  overcome  this  problem. 


4.  In  general,  package  bidding  should 
be  an  improvement  over  our  usual 
auction  design  when  (a)  there  are  strong 
complementarities  among  licenses  for 
some  bidders,  and  (b)  the  pattern  of 
those  complementarities  is  different  for 
different  bidders.  Moreover,  if  some 
licenses  are  complements  for  some 
bidders  and  substitutes  for  other 
bidders,  it  might  not  be  possible  to 
achieve  the  most  efficient  assignments 
pricing  each  license  individually,  as 
under  our  usual  simultaneous  multiple 
round  auction  design.  The  comments 
we  previously  received  suggest  this  is 
the  case  for  Auction  No.  31,  where  some 
potential  bidders  have  expressed  the 
importance  of  acquiring  a  nationwide 
footprint,  and  others  the  importance  of 
acquiring  all  30  MHz  in  a  region. 
Therefore,  it  is  appropriate  to  consider 
package  bidding  for  this  auction. 

5.  We  therefore  propose  to  modify  the 
simultaneous  multiple  round  auction 
design  that  we  previously  adopted  for 
Auction  No.  31  to  allow  for  package 
bidding.  Most  of  our  auction  rules  and 
procedures  would  remain  the  same  or 
be  changed  only  slightly.  For  example, 
the  Commission  rules  forbidding 
collusion  among  bidders  would  remain 
in  full  force.  The  procedures  regarding 
upfront  payments,  initial  maximum 
eligibility,  and  bid  activity  would  be 
modified  to  account  for  the  ability  of 
bidders  to  bid  on  both  individual 
licenses  and  packages  and  some  of  the 
other  intricacies  of  package  bidding 
design.  We  propose  for  Auction  No.  31 
that  we  would  use  a  two-round  stopping 
rule  with  no  proactive  activity  rule 
waivers  allowed,  instead  of  the  one- 
round  stopping  rule  with  proactive 
waivers  that  we  previously  adopted.  We 
also  seek  comment  on  changes  to  the 
rules  regarding  default  payments  so  that 
the  default  payment  owed  after  default 
on  a  package  would  be  calculated  based 
on  the  difference  between  the  defaulted 
bid  on  the  package  and  the  subsequent 
bid(s)  on  the  package  or  the  licenses  that 
make  up  the  package.  See  Service  Rules 


for  the  746-764  and  776-794  MHz 
Bands,  and  Revisions  to  Part  27  of  the 
Commission's  Rules  [New  Rules  NPR\f) 
64  FR  36686  (July  7.  1999).  Finally,  we 
seek  comment  on  some  additional 
auction  design  issues,  including  a 
proposal  that  we  permit  bidders  to  use 
certain  contingent  bids  known  as  "or" 
bids — for  example,  a  bid  of  "$10  for 
license  A  or  $20  for  license  B." 

n.  Auction  Design  and  Procedures 

A.  Simultaneous  Multiple  Round  With 
Package  Bidding 

6.  The  simultaneous  multiple  round 
with  package  bidding  auction  design 
would  be  a  modification  of  the 
simultaneous  multiple  round  auction 
design  that  we  previously  established 
for  Auction  No.  31.  and  would  be  used 
instead  of  the  simultaneous  multiple 
round  auction  design.  Bidders  would 
still  be  able  to  submit  bids  on  individued 
licenses,  as  in  our  existing  simultaneous 
multiple  round  auction  design,  but 
could  also  submit  all-or-nothing  bids  on 
packages  of  licenses. 

Specifically,  bidders  could  place  bids 
on  nine  packages: 

•  One  global  package,  of  all  licenses 
in  the  auction  [i.e..  30  MHz  nationwide). 

•  Two  national  packages,  of  either  all 
six  10  MHz  licenses  or  all  six  20  MHz 
licenses,  and 

•  Six  regional  packages,  of  both  the 
10  MHz  license  and  the  20  MHz  license 
in  a  region. 

We  seek  comment  on  this  proposal. 
Furthermore,  examples  of  these 
packages  are  illustrated  in  the  following 
table.  The  global  package  consists  of  all 
twelve  cells  in  the  table.  The  two 
national  packages  are  the  two  rows  in 
the  table.  For  example,  the  10  MHz 
national  package  consists  of  all  six  10 
MHz  licenses,  as  shown  by  the  cells 
shaded  with  horizontal  lines.  The  six 
regional  packages  are  the  six  columns  of 
the  table.  For  example,  the  regional 
package  for  region  two  is  shown  by  the 
cells  shaded  with  vertical  lines. 


Regions 


1 

2 

3 

4 

5 

6 

10  MHz 

llllllllllllllllllll 

^ 

j^H 

^^^^ 

=— = 

20  MHz 

- 

35639 


Federal  Register /  Vol.  65.  No.  108 /Monday.  June  ^,.  200Q/NoUcjbs 


In  addition,  wt;  suck,  commont  on 
whether  the  (lommissiun  should  allow 
all  possible  packages  composed  of  the 
twelve  individual  licenses?  Should  only 
certain  additional  packages  be  allowed, 
and  if  so,  which  ones? 

B  Winning  and  Retained  Bids 

7.  Some  additional  definitions  are 
required  to  discuss  package  bidding. 
Winning  bids  in  a  package  bidding 
auction  are  the  set  of  bids  on  individual 
licenses  and  packages  that  maximizes 
revenue  when  the  auction  closes, 
assigning  each  license  to  only  one  party 
(a  bidder  or.  in  the  case  of  unsold 
licenses,  the  FCX;).  Provisional  winning 
bids  are  the  set  of  bids  that  maximize 
revenue  in  a  particular  round  (they 
would  win  if  the  auction  were  to  close 
in  that  round),  assigning  each  license  to 
onlv  one  party  (a  bidder  or  the  FCX'.]. 

8.  Retained  bids  are  bids  kept  in  the 
system  from  one  round  to  the  next  They 
are  used  in  calculating  bidders'  bidding 
activity  for  purposes  of  the  activity  rule 
(discussed  further  in  "II  D  Activity 
Rules  and  Eligibility").  Retained  bids 
include  the  provisional  winning  bids, 
plus  bids  that  have  the  potential  to 
become  provisional  winning  bids 
because  of  changes  in  otht?r  bids  in 
subsetpient  rounds   Assuming  that  bids 
in  the  auction  mav  onlv  rise,  bids  that 
could  never  be  winning  bids  are  not 
retained. 

.Specificallv.  we  pnii)ose  to  "retain": 

•  A  global  package  bid,  if  it  is  the 
provisional  winner; 

•  A  national  package  bid,  if  it  would 
be  part  of  the  provisional  winning  set 
determined  bv  limiting  consideration  tf) 
national  packag»'s  and  individual 
lic:ense  bids,  but  excluding  global  and 
regional  packages; 

•  A  regional  package  bid.  if  it  would 
be  part  of  the  provisional  winning  set, 
considering  regional  packages  and 
individual  license  bids,  but  excluding 
global  and  national  packages; 

•  An  individual  lic:ense  bid,  if  it  is 
the  high  bid  for  that  license 

In  other  words,  in  a  given  round  we 
would  retain  a  bid  (for  the  next  round) 
if  it  is  greater  than  the  best  combination 
of  bids  (new  bids  and  bids  retained  from 
the  previous  round)  that  exac:tlv  c:over 
the  licenses  in  that  bid 

9.  For  the  purposes  of  determining 
retained  bids,  licenses  on  whic:h  no  bids 
have  been  submitted  would  be  treated 
as  if  the  minimum  opening  bid  had  been 
submitted  The  (Commission  will  resolve 
tie  bids  on  the  basis  of  the  order  in 
which  the  Commission  receives  bids. 
Bidding  credits  would  be  treated  the 
same  as  in  a  simultaneous  multiple 
round  auction,  where  the  gross  high 
bids  on  licenses  determine  the  winning 


bids  Thus,  retained  bids  and  winning 
bids  would  be  determined  based  on 
gross  bids.  We  seek  comment  on  this 
proposal. 

C  Upfront  Payments  and  Initial 
Maximum  Eligibility 

10  As  we  have  stated,  the  Bureau  has 
delegated  authority  and  discretion  to 
determine  an  appropriate  upfront 
payment  for  each  license  being 
auctioned.  See  Amendment  of  Part  1  of 
the  Commission's  Rules  [Port  1  Order. 
MO&O  and  NPRM)  62  PR  13540  (March 
21,  1997).  Upfront  payments  related  to 
the  specific  spectrum  subject  to  auction 
protect  against  frivolous  or  insincere 
bidding  and  provide  the  Commission 
with  a  source  of  funds  from  which  to 
c;ollect  payments  owed  at  the  close  of 
the  auction.  See  Implementation  of 
Section  309(j)  of  the  Communications 
Act  [Competitive  Bidding  Second  flfrO) 
.S9  FR  22980  (May  4.  1994) 

11.  We  propose  no  change  in  the 
upfront  payments  fn)m  those  previously 
establisheci  for  the  individual  licenses. 
For  a  pac:kage,  we  propose  that  we 
would  calculate  the  bidding  units  and 
associated  upfront  payment  by  adding 
together  the  bidding  units  and 
associated  upfront  payments  of  the 
individual  licenses  that  make  up  the 
package.  We  list  the  bidding  units  and 
upfront  payments  for  all  licenses  in 
Attachment  A  We  seek  comment  on 
this  propo.sal. 

12.  We  also  propose  no  change  in  our 
procedure  for  determining  initial 
maximum  eligibility  from  the  procedure 
alr<!ady  established  for  Auction  No.  31. 
Thus,  the  amount  of  the  upfront 
pavment  submitted  by  a  bidder  will 
determine  the  initial  maximum 
eligibility  (as  measured  in  bidding 
units)  for  each  bidder.  Upfront 
payments  will  not  be  attributed  to 
specific  licenses  or  packages,  but 
instead  will  be  translated  into  bidding 
units  l(j  define  a  bidder's  initial 
maximum  eligibility,  which  cannot  be 
increased  during  the  auction.  The 
maximum  eligibility  will  determine  the 
licenses  and  packages  on  which  a 
bidder  may  bid  in  each  round  of  the 
auction  Thus,  in  calculating  its  upfront 
payment  amount,  an  applicant  must 
determine  its  maximum  desired  activity 
(see  "HE  Activity  Rules  and 
Eligibility  ")  in  any  single  round,  and 
submit  an  upfront  payment  covering 
that  number  of  bidding  units. 

13.  Bidders  might  desire  sufficient 
eligibility  in  order  to  afford  themselves 
the  flexibility  to  be  active 
simultaneously  on  various  packages  and 
subsets  thereof.  If  a  bidder  submitted  an 
upfront  payment  for  the  total  number  of 
bidding  units  associated  with  all  12 


licenses,  the  bidder  would  not,  for 
example,  have  enough  eligibility  to  be 
active  simultaneously  on  a  global 
package  and  other  licenses.  The  bidder 
might  want  to  do  this,  for  example,  if  it 
held  a  retained  bid  on  some  individual 
licenses  and  then  decided  to  bid  for  the 
global  package.  If,  however,  as  proposed 
in  "II.  E.  Activity  Rules  and  Eligibility.  " 
we  modify  the  activity  rule  to  account 
for  mutually  exclusive  bids,  bidders 
would  never  need  to  purchase  more 
eligibility  than  the  total  bidding  units 
associated  with  all  licenses. 

D.  Minimum  Accepted  Bids  and  Bid 
Increments 

14.  We  propose  that  for  a  bid  to  be 
accepted  in  any  round  it  must  be  x% 
greater  than  the  minimum  amount  to 
have  become  a  retained  bid  in  the 
previous  round,  where  the  Bureau  will 
specify  the  value  of  x.  In  the  case  of  an 
individual  license  bid  the  minimum 
accepted  bid  is  analogous  to  that  in  a 
simultaneous  multiple  round  auction.  It 
must  be  x%  greater  than  the  highest  bid 
for  that  license  in  previous  rounds.  We 
propose  to  set  the  minimum  increment 
for  a  license  or  package  initially  at  five 
percent.  The  Commission  retains 
discretion  to  vary  the  minimum  bid 
increments  in  each  round  of  the  auction 
by  announcement  prior  to  each  round. 

15.  To  simplif>'  our  procedures,  we 
propose  to  treat  minimum  opening  bids 
as  retained  bids  after  the  first  round  of 
the  auction.  Thus,  for  example,  after  the 
first  round  a  bid  on  an  individual 
license  with  no  initial  bids  would  be 
required  to  exceed  the  minimum 
opening  bid  by  x  percent. 

16.  We  also  seek  comment  on  other 
methods  for  calculating  the  minimum 
accepted  bid.  One  possibility  is  to 
determine  the  bid  increment  as  the 
maximum  of  (a)  the  increment  as 
calculated  above  and  (b)  an  increment 
based  on  the  total  revenue  (the 
provisional  winning  bids)  in  the 
previous  round.  The  total  minimum  bid 
increment  would  be  allocated  among 
individual  licenses  in  proportion  to 
their  bidding  units.  That  is,  the  per 
bidding  unit  increment  would  be 
determined  as  a  percentage  of  the 
provisional  winning  total  revenue  times 
the  share  of  total  bidding  units 
associated  with  the  licenses  contained 
in  the  bid. 

17.  For  example,  suppose  the 
provisional  winning  total  revenue  in  the 
previous  round  is  $1,000  and  percentage 
increment  is  5%,  so  the  total  increment 
to  be  allocated  among  individual 
licenses  is  $50.  A  20  MHz  EAG  license 
has  28  million  bidding  units,  which  is 
one-ninth  of  the  total  bidding  units. 
Thus,  under  this  approach  the 
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increment  on  such  a  license  would  be 
$5.56,  or  the  amount  calculated  in  the 
previous  paragraph,  whichever  is 
greater.  One  potential  benefit  of  this 
approach  is  to  help  overcome  the 
threshold  problem — the  difficulty 
smaller  bidders  face  coordinating 
increases  in  bids  on  individual  licenses 
or  small  packages  to  beat  bids  for  larger 
packages  of  licenses — ^by  moving  up  the 
prices  more  quickly  for  apparently 
luidervalued  properties. 

18.  Another  possibility  is  to 
determine  the  minimum  accepted  bid 
by  allocating  the  total  amount  needed  to 
beat  the  provisional  winners.  Under  this 
approach,  each  license  is  assigned  a 
price  so  that  the  sum  of  the  prices  adds 
up  to  the  provisional  wiiming  total 
revenue.  Package  prices  are  equal  to  the 
sum  of  the  prices  of  the  individual 
licenses  in  the  package.  The  minimum 
acceptable  bid  would  be  a  fixed 
percentage  greater  than  the  assigned 
price  of  the  license  or  package. 

19.  As  has  become  standard  in  our 
auctions,  we  also  propose  that  we 
would  use  "click  box"  bidding. 
Specifically,  for  Auction  No.  31  we 
would  allow  package  bids  to  increase  by 
one  increment  in  each  round,  while  bids 
on  individual  licenses  could  increase  by 
one  to  nine  increments.  This  limitation 
is  designed  to  prevent  bids  on  packages 
from  rising  too  quickly  for  bidders  on 
individual  licenses  to  overcome  the 
threshold  problem.  We  seek  comment 
on  this  proposal.  Should  we  allow 
package  bids  to  increase  by  greater  than 
one  increment  in  each  round? 

E.  Activity  Rules  and  Eligibility 

20.  In  order  to  ensure  that  the  aucrtion 
closes  within  a  reasonable  period  of 
time,  an  activity  rule  requires  bidders  to 
bid  actively  on  a  percentage  of  their 
maximum  bidding  eligibility  during 
each  round  of  the  auction  rather  than 
waiting  until  the  end  of  the  auction  to 
participate.  A  bidder  that  does  not 
satisfy  the  activity  rule  will  either  lose 
bidding  eligibility  in  the  next  round  or 
use  an  activity  rule  waiver 

21.  In  the  context  of  package  bidding, 
a  bid  would  be  considered  "active"  if  it 
is  either  a  retained  bid  from  the 
previous  round  or  is  an  accepted  bid  in 
the  current  round.  Absent  overlapping 
bids  and  "or"  bids,  a  bidder's  "activity" 
is  the  sum  of  the  bidding  units 
associated  with  the  licenses  on  which 
the  bidder  is  active.  To  account  for  the 
possibility  of  overlapping  bids  and  "or" 
bids,  which  can  not  simultaneously  be 
part  of  the  winning  set,  we  propose  to 
measure  a  bidder's  activity  in  a  round 
as  the  maximum  number  of  bidding 
units  associated  with  bids  that  could 
simultaneously  be  in  a  provisional 


winning  set.  In  other  words,  a  bidder's 
activity  in  a  round  is  the  nimiber  of 
bidding  units  associated  with  the  set  of 
the  bidder's  retained  bids  from  the 
previous  round  and  the  bidder's 
acceptable  bids  in  the  current  round 
that  maximizes  the  number  bidding 
units  without  provisionally  assigning 
the  bidder  any  bids  that  cannot 
simultaneously  be  part  of  a  provisional 
wiiming  set.  We  seek  comment  on  this 
proposal. 

22.  As  we  have  already  established  for 
Auction  No.  31  using  the  simultaneous 
multiple  round  auction  design,  we 
propose  that  no  bidder's  total  activity  in 
a  given  round  may  exceed  its  current 
eligibility.  Initial  eligibility  is 
determined  by  upfront  pajmients,  as 
discussed  in  "II.  C.  Upfront  Payments 
and  Initial  Maximum  Eligibility.  "  In  the 
context  of  package  bidding  for  Auction 
No.  31,  we  propose  that  in  each  round 
of  the  auction  a  bidder  desiring  to 
maintain  its  current  eligibility  would  be 
required  to  be  active  on  licenses 
encompassing  at  least  50  percent  of  its 
current  eligibility.  For  a  bidder  that 
failed  to  meet  the  activity  requirement 
in  a  given  round,  we  would  reduce  the 
bidder's  eligibility  for  the  next  round  to 
two  times  its  activity  in  the  current 
round.  Thus,  a  bidder's  eligibility  in  the 
current  round  is  either  twice  its  activity 
in  the  previous  round  or  its  eligibility  in 
the  previous  round,  whichever  would 
be  less: 

Eligibility(t)=Min  {Eligibilitv(t-  1), 
2*Activity(t-l)) 
We  seek  comment  on  this  proposal 
and  on  variations.  For  example,  should 
we  instead  adopt  multiple  stages  with 
increasing  activity  requirements  as  we 
established  for  Auction  No.  31  using  a 
simultaneous  multiple  round  auction 
design?  We  also  seek  comment  on 
whether,  for  greater  transparency  and 
computational  simplicity,  the  Bureau 
should  limit  the  total  number  of  bids 
made  by  any  bidder,  and,  if  so.  what 
limits  should  be  established. 

F.  Activity  Rule  Waivers  and  Reducing 
Eligibility 

23.  We  propose  to  retain  the 
procedures  regarding  activity  rule 
waivers  and  reducing  eligibility  that  we 
previously  established  for  Auction  No. 
31  with  one  exception.  As  described,  we 
propose  not  to  allow  bidders  to  submit 
proactive  waivers. 

24.  Use  of  an  activity  rule  waiver 
preserves  the  bidder's  current  bidding 
eligibility  despite  the  bidder's  activity 
in  the  current  round  being  below  the 
required  minimum  level.  An  activity 
rule  waiver  applies  to  an  entire  round 
of  bidding  and  not  to  a  particular 


license  or  package.  Activity  rule  waivers 
are  principally  a  mechanism  for  auction 
participants  to  avoid  the  loss  of  auction 
eligibility  in  the  event  that  exigent 
circxmistances  prevent  them  from 
placing  a  bid  in  a  particular  round. 

25.  The  FCC  auction  system  assumes 
that  bidders  with  insufficient  activity 
would  prefer  to  use  an  activity  rule 
waiver  (if  available)  rather  than  lose 
bidding  eligibility.  Therefore,  the 
system  will  automatically  apply  a 
waiver  (known  as  an  "automatic 
waiver")  at  the  end  of  any  bidding 
period  where  a  bidder's  activity  level  is 
below  the  minimum  required  unless:  (a) 
There  are  no  activity  rule  waivers 
available;  or  (b)  the  bidder  overrides  the 
automatic  application  of  a  waiver  by 
reducing  eligibility,  thereby  meeting  the 
minimimi  requirement.  An  automatic 
waiver  invoked  in  a  round  in  which 
there  are  no  new  acceptable  bids  will 
not  keep  the  auction  open. 

26.  A  bidder  with  insufficient  activity 
may  wish  to  reduce  its  bidding 
eligibility  rather  than  use  an  activity 
rule  waiver.  If  so.  the  bidder  must 
affirmatively  override  the  automatic 
waiver  mechanism  during  the  bidding 
period  by  using  the  reduce  eligibility 
function  in  the  software.  In  this  case, 
the  bidder's  eligibility  is  permanently 
reduced  to  bring  the  bidder  into 
compliance  with  the  acrtivit)'  rules.  Once 
eligibility  has  been  reduced,  a  bidder 
will  not  be  permitted  to  regain  its  lost 
bidding  eligibility. 

27.  We  previously  concluded  that  for 
Auction  No.  31  using  a  simultaneous 
multiple  round  design,  a  bidder  may 
proactively  use  an  activity  rule  waiver 
as  a  means  to  keep  the  auction  open 
without  placing  a  bid.  As  described  in 
"H.  Stopping  Rule",  however,  we  are 
proposing  to  use  a  two-round 
simultaneous  stopping  rule  for  Aucrtion 
No.  31  should  we  use  package  bidding. 
This  means  that  all  licenses  remain 
open  until  the  second  consecutive 
round  in  which  no  new  acceptable  bids 
are  received.  After  the  second 
consecutive  such  round,  bidding  closes 
simultaneously  on  all  licenses.  With 
this  stopping  rule  the  auction  could  not 
close  by  surprise.  Thus,  we  believe  that 
bidders  no  longer  need  proactive 
activity  rule  waivers  in  order  for  the 
auction  to  reach  an  economiceJly 
efficient  outcome.  Moreover,  there  is 
some  concern  that  allowing  proactive 
waivers  when  there  is  a  two-roimd 
stopping  rule  might,  in  some 
circumstances,  introduce  opportunities 
for  strategic  behavior  that  may  reduce 
the  efficiency  of  the  auction. 
Accordingly,  we  now  propose  not  to 
allow  bidders  to  submit  proactive 
wsuvers  in  the  context  of  package 
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bidding  for  Auction  No.  31   We  seek 
comment  on  this  proposal. 

28.  We  further  propose  that  each 
bidder  in  Auction  No.  ;U  be  provided 
with  five  activity  rule  waivers  (the  same 
number  we  previously  adopted)  that 
may  be  used  at  the  bidder's  discretion 
during  the  course  of  the  auction  as  set 
forth.  We  seek  comment  on  this 
proposal. 

(i  Bid  Removal  and  Bid  Withdrawal 

29  .Should  we  implement  package 
bidding  for  Auction  No.  31.  we  propose 
to  retain  the  bid  removal  procedures 
that  we  previously  established.  Before 
the  close  of  a  bidding  period,  a  bidder 
has  the  option  of  removing  any  bids 
placed  in  that  round.  By  using  the 
remove  bid  function  in  the  software,  a 
bidder  may  effei:tively  "unsubmit  "  anv 
bid  placed  within  that  round.  This  is 
not  the  same  as  withdrawing  a  high  bid. 
which,  in  our  simultaneous  multiple 
round  auction  system,  can  occur  in 
rounds  subsequent  to  the  round  in 
which  the  high  bid  was  placed  A 
bidder  removing  a  bid  placed  in  the 
same  round  is  not  subject  to  withdrawal 
payments.  Once  a  round  closes,  a  bidder 
may  no  longer  remove  a  bid. 

30.  We  propose  to  modify  the  bid 
withdrawal  rules  to  not  allow  bidders  to 
withdraw  provisional  winning  bids 
from  previous  rounds  if  we  use  package 
bidding  for  Auction  No  31. 
Additionally,  the  previously  announced 
special  30  MH/  nation  wide  bid 
withdrawal  procedure  would  no  longer 
apply  Thus,  bidders  will  be  obligated 
for  all  bids  thev  submit   If  a  bid  is 
declared  the  winner  and  the  bidder  does 
not  pay  tht;  amount  due.  it  is  liable  for 
a  default  payment  as  set  forth  in  the 
Ctimmissions  Rules  With  the 
implementation  of  package  bidtling. 
bidders  should  not  face  exposure  risks 
as  thev  might  m  a  siniultaneoiis 
multiple  round  auction  design.  Bid 
withdrawal  was  designee!  to  allow 
bidders  to  back  out  of  failed 
aggregations — to  avoitl  winning  some 
licenses  that  are  worth  little  to  them 
without  the  others  thev  need  to 
implement  their  business  plan. 
Thertffore.  to  the  extent  that  bids  are 
alloweil  on  all  packages  of  licenses  with 
significant  complementariti«»s.  the  use  of 
withdrawals  to  mitigate  such  risk  is  no 
longer  necessary.  While  there  is  no 
offsetting  benefit,  there  is  still  the 
potential  harm  from  allowing 
withdrawals  Withdrawals  may  be  used 
strategic;ally  to  provide  incorrect  price 
signals  during  the  auction  and  lead 
other  bidders  to  place  inefficient  bids 
Also,  when  withdrawals  are  permitted, 
one  can  not  ensure  that  the  auction  will 
proceed  at  an  acceptable  pace. 


Moreover,  the  harm  associated  with 
withdrawals  is  likely  to  be  more  severe 
in  auctions  with  package  bidding  since 
a  single  withdrawal  can  affect  the  entire 
provisional  winning  set.  We  seek 
comment  on  this  proposal. 

//  Stoppinfi  Rule 

31.  Under  a  package  bidding  design, 
we  propose  to  modify  the  stopping  rule 
we  previously  adopted  for  Auction  No. 
31   Instead  of  a  one-round  simultaneous 
stopping  rule  with  the  use  of  proactive 
waivers,  we  now  propose  to  employ  a 
two-round  simultaneous  stopping  rule 
approach.  The  Bureau  has  discretion  "to 
establish  stopping  rules  before  or  during 
multiple  round  auctions  in  order  to 
terminate  the  auction  within  a 
reasonable  time."  A  two-round 
simultaneous  stopping  rule  means  that 
all  licenses  remain  open  until  two 
consecutive  rounds  have  occurred  in 
which  no  new  acceptable  bids  are 
received.  After  the  second  consecutive 
such  round,  bidding  closes 
simultaneously  on  all  licenses.  Thus, 
unless  circumstances  dictate  otherwise, 
bidding  would  remain  open  on  all 
licenses  until  bidding  stops  on  every- 
license.  We  seek  comment  on  this 
proposal. 

32  The  Bureau  also  seeks  comment 
on  a  modified  version  of  the  two-round 
simultaneous  stopping  rule  for  use  if  we 
implement  package  bidding.  The 
modified  two-round  simultaneous 
stopping  rule  would  c:lose  the  auction 
for  all  licen.ses  after  the  second 
consecutive  round  in  which  no  bidder 
submits  a  new  acceptable  bid  on  any 
license  on  which  it  is  not  the 
provisional  winning  bidder.  Thus, 
absent  any  other  bidding  activity,  a 
bidder  placing  a  new  bid  on  a  license 
for  which  it  is  the  provisional  winning 
bidder  would  not  keep  the  auction  open 
under  this  modified  nile. 

33  As  before,  we  propose  that  the 
Bureau  retain  the  discretion  to  keep  an 
auction  open  even  if  no  new  acceptable 
bids  are  submitted.  The  activity  rule 
will  apply  as  usual,  and  a  bidder  with 
insufficient  activity  will  either  lose 
bidding  eligibility  or  use  a  remaining 
activity  rule  waiver.  We  also  propose 
that  the  Bureau  reserve  the  right  to 
declare  that  the  auction  will  end  aftc^r  a 
specified  number  of  additirmal  rounds 
("special  stopping  rule").  The  Bureau 
proposes  to  exercise  this  option  only  in 
certain  circumstances,  such  as.  for 
example,  where  the  auction  is 
proceeding  very  slowly,  there  is 
minimal  overall  bidding  activity,  or  it 
appears  likely  that  the  auction  will  not 
close  within  a  reasonable  period  of  time. 
Before  exercising  this  option,  the 
Bureau  is  likely  to  attempt  to  increa.se 


the  pace  of  the  auction  by,  for  example, 
increasing  the  number  of  bidding 
rounds  per  day.  and/or  increasing  the 
amount  of  the  minimum  bid  increments 
for  the  limited  number  of  licenses  where 
there  is  still  a  high  level  of  bidding 
activity.  We  seek  comment  on  these 
proposals. 

/  Resen'e  Price  or  Minimum  Opening 
Bid 

34.  We  propose  no  change  in  the 
minimum  opening  bids  from  those  we 
previously  adopted  for  the  individual 
licenses.  For  a  package,  we  propose  to 
calculate  the  minimum  opening  bid  by 
adding  together  the  minimum  opening 
bids  of  the  individual  licenses  that  make 
up  the  package.  We  list  the  proposed 
minimum  opening  bids  for  all  licenses 
in  Attachment  A.  We  seek  comment  on 
this  proposal. 

35.  The  Balanced  Budget  Act  calls 
upon  the  Commission  to  prescribe 
methods  by  which  a  reasonable  reserve 
price  will  be  required  or  a  minimum 
opening  bid  established  when  FCC 
licenses  are  subject  to  auction  (i.e.. 
because  the  Commission  has  accepted 
mutually  exclusive  applications  for 
those  licenses),  unless  the  Commission 
determines  that  a  reserve  price  or 
minimum  bid  is  not  in  the  public 
interest.  Consistent  with  this  mandate, 
the  Commission  has  directed  the  Bureau 
to  seek  comment  on  the  use  of  a 
minimum  opening  bid  and/or  reserve 
price  prior  to  the  start  of  each  auction. 
See  Amendment  of  Part  1  of  the 
Commission's  Rules — Competitive 
Bidding  Procedures  (Part  1  Third  Report 
and  Order)  63  FR  770  ([anuary  7.  1998). 

36.  Normally,  a  reserve  price  is  an 
absolute  minimum  price  below  which 
an  item  will  not  be  sold  in  a  given 
auction.  Reserve  prices  can  be  either 
published  or  unpublished.  A  minimum 
opening  bid.  on  the  other  hand,  is  the 
minimum  bid  price  set  at  the  beginning 
of  the  auction  below  which  no  bids  are 
accepted.  It  is  generally  used  to 
accelerate  the  competitive  bidding 
process.  Also,  in  a  minimum  opening 
bid  scenario,  the  auctioneer  generally 
has  the  discretion  to  lower  the  amount 
later  in  the  auction.  It  is  also  possible 
for  the  minimum  opening  bid  and  the 
reserve  price  to  be  the  same  amount. 

37.  In  light  of  the  Balanced  Budget 
Act,  the  Bureau  decided  to  establish 
minimum  opening  bids  for  Auction  No. 
31   The  Bureau  believes  a  minimum 
opening  bid,  which  has  been  utilized  in 
other  auctions,  is  an  effective  bidding 
tool.  See  Auction  of  800  MHz  SMR 
Upper  10  MHz  Band.  Minimum 
Opening  Bids  or  Reserve  Prices  (800 
MHz  Public  Notice]  62  FR  55251 
(October  23.  1997).  A  minimum  opening 


bid.  rather  than  a  reserve  price,  will 
help  to  regulate  the  pace  of  the  auction 
and  provides  flexibility. 

/.  Round" Structure 

38.  We  propose  no  changes  to  the 
round  structure  and  procedures  from 
those  we  have  already  adopted  for 
Auction  No.  31.  The  Commission  would 
use  an  automated  auction  system  to 
conduct  the  package  bidding  auction 
format  for  Auction  No.  31.  The  initial 
bidding  schedule  will  be  announced  in 
a  public  notice  to  be  released  at  least 
one  week  before  the  start  of  the  auction, 
and  will  be  included  in  the  registration 
mailings.  The  package  bidding  format 
will  consist  of  sequential  bidding 
rounds,  each  followed  by  the  release  of 
round  results.  Multiple  bidding  rounds 
may  be  conducted  in  a  single  day. 
Details  regarding  the  location  and 
format  of  round  results  will  be  included 
in  the  same  public  notice. 

39.  The  Bureau  has  discretion  to 
change  the  bidding  schedule  in  order  to 
foster  an  auction  pace  that  reasonably 
balances  speed  with  the  bidders'  need  to 
study  round  results  and  adjust  their 
bidding  strategies.  The  Bureau  may 
increase  or  decrease  the  amount  of  time 
for  the  bidding  rounds  and  review 
periods,  or  the  number  of  rounds  per 
day,  depending  upon  the  bidding 
activity  level  and  other  factors. 

K.  Information  Relating  to  Auction 
Delay,  Suspension  or  Cancellation 

40.  We  propose  no  change  to  the 
procedures  regarding  auction  delay, 
suspension,  or  cancellation  from  those 
we  have  already  adopted  for  Auction 
No.  31.  By  public  notice  or  by 
announcement  during  the  auction,  the 
Bureau  may  delay,  suspend  or  cancel 
the  auction  in  the  event  of  natural 
disaster,  technical  obstacle,  evidence  of 
an  auction  security  breach,  unlawful 
bidding  activity,  administrative  or 
weather  necessity,  or  for  any  other 
reason  that  affects  the  fair  and 
competitive  conduct  of  competitive 
bidding.  In  such  cases,  the  Bureau,  in  its 
sole  discretion,  may  elect  to:  Resume 
the  auction  starting  from  the  beginning 
of  the  current  round;  resume  the  auction 
starting  from  some  previous  round;  or 
cancel  the  auction  in  its  entirety. 
Network  interruption  may  cause  the 
Bureau  to  delay  or  suspend  the  auction. 
We  emphasize  that  exercise  of  this 
authority  is  solely  within  the  discretion 
of  the  Bureau,  and  its  use  is  not 
intended  to  be  a  substitute  for  situations 
in  which  bidders  may  wish  to  apply 
their  activity  rule  waivers. 


L.  Default 

41.  Under  the  Commission's  Rules,  if 
a  bidder  defaults,  we  may  auction  a  new 
license  for  the  spectrum.  The  defaulting 
bidder  is  also  liable  for  a  payment. 
Applying  these  rules  to  this  auction,  if 

a  bidder  defaults  on  a  package  bid,  we 
would  auction  all  of  the  licenses  making 
up  the  package  on  which  the  party  has 
defaulted.  We  would  do  this  even  if, 
under  the  combinatorial  auction  rules,  a 
different  set  of  packages  would  have 
won  had  the  defaulting  bidder  not  bid. 
For  example,  if  the  winning  set  of  bids 
contains  a  20  MHz  nationwide  package 
and  a  10  MHz  nationwide  package,  and 
the  20  MHz  winner  then  defaults,  we 
would  auction  only  the  six  licenses 
making  up  the  nationwide  20  MHz 
package.  The  10  MHz  package  would  be 
unaffected.  We  would  take  this 
approach  even  if,  had  the  20  MHz 
winner  not  submitted  its  winning  bid, 
the  winning  set  of  licenses  would  not 
have  been  a  nationwide  20  MHz 
package  and  a  nationwide  10  MHz 
package  but  rather  the  six  30  MHz 
regional  packages.  We  seek  comment  on 
this  proposal. 

42.  To  calculate  the  payment  due 
upon  default  under  package  bidding,  we 
seek  comment  on  modifications  to  the 
default  rules  as  follows.  For  defaulted 
package  bids,  payments  will  be 
calculated  on  a  bid-by-bid  basis,  rather 
than  on  a  license-by-license  basis.  The 
base  payment  due  will  be  equal  to  the 
difference  between  the  amount  bid  for 
the  package  and  the  amount  of  the 
subsequent  wirming  bid  for  the  same 
package  or  the  aggregate  of  the 
subsequent  winning  bids  for  the 
licenses  that  make  up  the  package.  As 

is  true  for  individual  licenses,  if  a 
bidder  defaults  on  two  or  more 
packages,  the  default  payment  due  for 
each  defaulted  package  will  be 
calculated  separately  and  will  not  be 
offset  against  one  another.  In  other 
words,  if  one  package  is  subsequently 
auctioned  for  more  than  the  original 
package  bid  amount  and  the  other 
package  subsequently  is  auctioned  for 
less,  the  excess  bid  price  from  the  first 
package  can  not  be  used  to  reduce  the 
amount  owed  on  the  second  package. 
The  additional  pajnnent  will  remain 
equal  to  three  percent  of  the  subsequent 
winning  bid(s)  or  the  defaulting  bidder's 
bid,  whichever  is  less.  We  seek 
comment  on  this  proposed  change  to  the 
Commission's  rules. 

Two  examples  will  illustrate  how  this 
rule  would  work. 

Example  1:  A  bidder  wins  the  10  MHz 
nationwide  package  with  a  bid  of  $500 
million  and  defaults.- The  Commission  offers 
the  six  licenses  that  make  up  the  10  MHz 


package  at  a  new  auction,  where  thev  are 
won  with  bid.s  of  S70  million.  $70  million. 
S80  million.  S80  million,  S90  million  and 
$90  million.  The  total  amount  received  in  the 
second  auction  is  $480  million.  The 
defaulting  bidder  is  responsible  for  a  total  of 
$34.4  million  consisting  of  $20  million  (the 
difference  between  its  original  bid  and  the 
total  of  the  subsequent  winning  bids)  plus 
$14.4  million  (.3%  of  the  subsequent  winning 
bids). 

Example  2:  A  bidder  wins  two  regional 
packages  with  bids  of  $250  million  each  and 
defaults.  The  Commission  offers  the  four 
licenses  that  make  up  the  two  regional 
packages  at  a  new  auction,  where  thev  are 
again  won  as  packages  at  bids  of  $200  million 
and  $300  million,  respectively.  The 
defaulting  bidder  is  responsible  for  separate 
default  payments  for  each  package.  For  the 
first  package,  the  payment  equals  a  total  of 
$56  million  consisting  of  $50  million  (the 
original  $250  million  bid  less  the  subsequent 
winning  bid  of  $200  million)  plus  $6  million 
(3%  of  the  subsequent  winning  bid).  For  the 
second  package,  the  subsequent  winning  bid 
is  higher  than  the  defaulting  bidders  original 
bid  and  therefore  there  is  no  shortfall;  the 
default  payment  equals  only  $7.5  million 
(3%  of  the  original  bid).  In  total,  the 
defaulting  bidder  owes  a  payment  equal  to 
$63.5  million  ($56  million  for  the  first 
package  plus  $7.5  million  for  the  second 
package). 

m.  Additional  Auction  Design 
Considerations 

A.  -Or"  Bids 

43.  We  propose  the  use  of  "or"  bids 
that  would  allow  bidders  to  specify  that 
they  wish  to  win  one  bid  or  the  other, 
but  not  both,  if  we  implement  package 
bidding.  Such  bids  could  provide  a 
bidder  greater  flexibility  to  aggressively 
bid  on  licenses  that  it  considers 
substitutes.  For  example,  suppose  a 
bidder  wants  a  license  for  one  region 
and  only  one  region.  Without  "or  "  bids 
a  bidder  with  a  retained  but  non- 
provisional  winning  bid  on  a  license 
might  be  reluctant  to  start  bidding  on 
another  license  that  it  considers  a  good 
substitute  because  it  could  end  up 
winning  both.  Allowing  "or"  bids 
would  overcome  this  problem. 

44.  For  computational  simplicity  and 
transparency,  we  propose  (a)  to  allow 
only  pairs  of  bids  to  be  linked  by  the 

"or"  function  or  operator  and  fb)  not  to 
allow  links  between  national  and 
regional  packages.  For  example,  we 
would  allow  bidders  to  use  the  "or  " 
function  between  the  1 0  MHz 
nationwide  package  and  the  20  MHz 
nationwide  package,  but  not  between 
the  10  MHz  nationwide  package  and  a 
30  MHz  region.  We  would  also  allow 
bidders  to  use  the  "or"  function  to  link 
to  their  retained  bids  as  long  as  the 
retained  bids  are  not  part  of  the 
provisional  winning  set. 
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45   In  ortier  to  impk'tnt'nt  "or"  biiis. 
we  would  nt'ed  to  modifv  the  method  bv 
which  wf  (ietormiiif  retained  bids. 
Rather  than  using  the  method  described 
in  "11. B  Definitions:  Winning  and 
Retained  Bids."  we  would  determine 
retained  bids  as  follows: 

•  Retain  a  global  package  bid  if  it  is 
the  provisional  winner  Do  not  retain 
attached  "or"  bids 

•  Retain  a  national  package  bid  if  it 
would  be  part  of  the  provisional 
winning  set  including  national  packages 
and  individual  license  bids,  but 
excluding  global  and  regional  packages. 
Do  not  retain  attached  "or"  bids. 

•  Retain  a  regional  package  bid  if  it 
would  be  part  of  the  provisional 
winning  set  including  regional  packages 
and  individual  license  bids,  but 
excluding  global  and  national  pac;kages 
Do  not  retain  attached  "or"  bids 

•  Retain  individual  license  bids  if  it 
would  be  part  of  the  provisional 
winning  set  including  individual 
license  bids,  but  excluding  global, 
national  and  regional  package  bids.  Do 
not  retain  attached  "or"  bids. 

We  seek  comment  on  this  proposal, 
including  whether  the  number  of  "or" 
bids  per  bidder  be  limited 

B  Bid  Cancellation 

46.  Another  method  that  could 
overcome  the  reluctame  of  bidders  that 
have  retained  but  non-provisional 
winning  bids  from  bidding  on  other 
licenses  that  thev  consider  substitutes  is 
to  allow  bidders  to  cancfl  their  bids,  if 
we  adopted  such  a  procedure,  bidders 
would  he  permitted  to  cancel  onlv  non- 
provisional  winning  retained  bids; 
provisional  winning  bids  could  not  be 
cancelled.  Allowing  non-provisional 
winning  retained  bid  cancellation  could 
avoid  the  possible  complexity  of  "or" 
bids  and  provide  bidders  more 
flexibility  to  pursue  backup  strategies — 
and  to  explore  wavs  to  b(Mt  package 
bids.  However,  it  also  could  fac:ilitate 
adverse  strategic  bidding,  similar  to  that 
associated  with  allowing  withdrawal  nf 
pnivisional  winning  bids   .Mlowing 
cancellation  of  retained  but  non 
provisional  winning  bids  could  also 
make  it  ntorf  difficult  for  bidders  for 
single  licenses  or  smalU-r  pai:kages  to 
beat  package  bids   Moreover,  if  bidders 
were  permitted  to  freelv  cancel  non- 
provisional  winning  retained  bids,  the 
total  of  retained  bids  would  not 
necessarily  always  increase  during  the 
auction  and  we  might  be  unable  to 
ensure  an  acceptable  pace  of  tht? 
auction.  We  therefore  tentatively 
conclude  not  to  permit  bidders  to  cancel 
bids.  We  seek  comment,  however,  on 
this. 


47  If  we  permitted  cancellation  of 
non-provisional  winning  bids,  we 
would  also  likely  adopt  the  option  of 
retaining  all  bids.  The  possibility  that 
bids  may  be  cancelled  means  that  many, 
or  all.  bids  are  potentially  part  of  a 
winning  set  of  bids,  and  thus  it  may  be 
appropriate  to  retain  all  bids.  Rather 
than  the  auction  system  canceling  non- 
provisional  winning  bids  automatically, 
bidders  would  be  required  to  cancel 
those  bids.  If  we  were  to  adopt  this 
approach,  it  would  also  be  necessary  to 
modify'  the  activity  rules  and  the 
procedures  for  calculating  minimum 
acceptable  bids.  The  currently  proposed 
activity  rule  could  provide  inadequate 
incentives  to  move  the  auction  along  if 
the  same  activity  credit  were  given  to  all 
bids  regardless  of  their  likelihood  of 
winning.  We  seek  comment  on  this 
proposal. 

C.  Bid  Composition  Restriction 

48  We  seek  comment  on  bid 
composition  restrictions.  For  example, 
the  Milgrom-McAfee  bid  composition 
restriction  would  not  allow  a  bidder  that 
is  active  in  a  round  on  a  package,  but 
not  on  a  subset  of  that  package,  to  bid 
subsequently  for  the  subset.  Such  a 
restriction  could  help  mitigate  the 
threshold  problem  It  would  tend  to 
deter  bidders  that  are  interested  in 
multiple  licen.se  but  do  not  have  strong 
synergies  from  strategically  making 
package  bids  to  create  a  threshold 
problem  for  bidders  interested  in 
subsets  of  the  package  Such  a  rule 
would,  however,  somewhat  limit 
bidders'  flexibility  We  seek  comment 
on  this  device  and  similar  restrictions 

IV.  Conclusion 

49  This  proceeding  has  been 
designated  as  a  "permit-but-disclose" 
proceeding  in  accordance  with  the 
(Commission's  ex  parte  rules  47  CFR 

1  1200(a).  1.1206.  E'ersons  making  oral 
ex  parte  presentations  are  reminded  that 
memoranda  summarizing  the 
presentations  must  c:ontain  summaries 
of  the  substance  of  the  presentations 
and  not  merely  a  listing  of  the  subjects 
dis<:us.sed.  More  than  a  one  or  two 
sentence  description  of  the  views  and 
arguments  presented  is  generally 
required   See  47  CFR  1.1206(b).  Other 
rules  pertaining  to  oral  and  written  e.x 
parte  presentations  in  permit-but- 
disclose  proceedings  are  set  forth  in 
*)  1  1 206(b)  of  the  Commission's  rules, 
47  CFR  1  1206(b) 
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FEDERAL  RESERVE  SYSTEM 

Change  In  Bank  Control  Notices; 
AcquisKions  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and 
§225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817{j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  offices  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  [une  19, 
2000. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (JoAnne  F.  Lewellen, 
Assistant  Vice  President),  90  Hennepin 
Avenue,  Minneapolis,  Minnesota 
55480-0291: 

1.  John  L.  Franklin.  Sidney,  Montana; 
to  acquire  voting  shares  of  1st  United 
Bancorporation,  Inc.,  Sidney,  Montana, 
and  thereby  indirectly  acquire  voting 
shares  of  1st  Bank,  Sidney,  Montana. 

Bodrd  of  CJovernors  of  the  Federal  Reserve 
.Svstcm,  ,Ma\    iO.  IIOOO. 
Robert  deV.  Frierson, 
A^'SocHitf  .S('rre(ano^f/if  Board 
IFR  Do(    0O-H899  Filed  fV-2-0():  HAr,  nm\ 
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FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C,  1841  ef  seq) 
(BHC  Act).  Regulation  Y  (12  CFR  Part 
225).  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of.  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 


owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  www.ffiec:gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  June  29,  2000. 

A.  Federal  Reserve  Bank  of  Chicago 
(Phillip  Jackson,  Applications  Officer) 
230  South  LaSalle  Street,  Chicago, 
Illinois  60690-1414: 

1.  Mahaska  Investment  Company 
ESOP,  Oskaloosa,  Iowa;  to  acquire  an 
additional  2.29  percent,  for  a  total  of 
13.87  percent  in  aggregate,  of  the  voting 
shares  of  Mahaska  Investment 
Company.  Oskaloosa,  Iowa,  and  thereby 
indirectly  acquire  additional  voting 
shares  of  Mahaska  State  Bank, 
Oskaloosa.  Iowa;  Pella  State  Bank,  Pella, 
Iowa;  Central  Valley  Bank,  Ottumwa. 
Iowa;  and  Midwest  Federal  Savings  & 
Loan  of  Eastern  Iowa,  Burlington,  Iowa. 

B.  Federal  Reserve  Bank  of 
Minneapolis  (JoAnne  F.  Lewellen. 
Assistant  Vice  President)  90  Hennepin 
Avenue,  Minneapolis,  Minnesota 
55480-0291: 

1.  F  &■  M  Financial  Services,  Inc., 
Preston,  Minnesota;  to  acquire  100 
percent  of  the  voting  shares  of  F  &  M 
Community  Bank,  N,  A.,  Chatfield. 
Minnesota,  a  de  novo  bank. 

C.  Federal  Reserve  Bank  of  Kansas 
City  (D.  Michael  Manies,  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198-0001: 

1.  JTB  Bancshares,  Inc.,  Mission  Hills, 
Kansas;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  Whiting 
Bankshares.  Inc.,  Whiting,  Kansas,  and 
thereby  indirectly  acquire  The  State 
Bank  of  Whiting,  Whiting,  Kansas, 


Board  of  Governors  of  the  Federal  Reserve 
System.  May  30.  2000. 
Robert  deV.  Friereon, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  00-13900  Filed  6-2-00;  8:45  am) 
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FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposals  To  Engage  In 
Permissible  Nonbanking  Activities  or 
To  Acquire  Companies  That  Are 
Engaged  In  Permissible  ttonbanking 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation  Y,  (12 
CFR  Part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  company,  including  the 
companies  listed  below,  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.28  of  Regulation  Y 
(12  CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act.  Additional  information  on  all 
bank  holding  companies  may  be 
obtained  from  the  National  Information 
Center  website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  conmients 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  June  19.  2000. 

A.  Federal  Reserve  Bank  of  Chicago 
(Phillip  Jackson,  Applications  Officer) 
230  South  LaSalle  Street,  Chicago, 
Illinois  60690-1414: 

1.  First  Community  Bancshares,  Inc., 
Bargersville,  Indiana;  to  acquire  Blue 
River  Federal  Savings  Bank,  Edinburgh, 
Indiana,  and  thereby  engage  in 
operating  a  savings  association, 
pursuant  to  §  225.28(b)(4)(ii)  of 
Regulation  Y.  Comments  on  this 
application  must  be  received  not  later 
than  June  29,  2000. 

B.  Federal  Reserve  Bank  of  Kansas 
City  (D.  Michael  Manies,  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198-0001: 

1.  Admiral  Family  Banks,  Inc.,  Alsip, 
Illinois;  to  engage  de  novo  in  leasing 


activities,  pursuant  to  §  225, 28(b)(3)  of 
Regulation  Y, 

Board  of  Governors  of  the  Federal  Reserve 
System.  May  30.  2000. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board - 
IFR  Doc.  00-13898  Filed  6-2-00;  8:45  am] 
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FEDERAL  TRADE  COMMISSION 

[File  No.  981  0108] 

Service  Corporation  international; 
Analysis  To  Aid  Public  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

SUMMARY:  The  consent  agreement  in  this 
matter  settles  alleged  violations  of 
federal  law  prohibiting  unfair  or 
deceptive  acts  or  practices  or  unfair 
methods  of  competition.  The  attached 
Analysis  To  Aid  Public  Comment 
describes  both  the  allegations  in  the 
draft  complaint  that  accompanies  the 
consent  agreement  and  the  terms  of  the 
consent  order — embodied  in  the  consent 
agreement — that  would  settle  these 
allegations. 

DATES:  Comments  must  be  received  on 
or  before  June  19,  2000 

ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary. 
Room  159.  600  Pennsylvania  Ave..  NW. 
Washington.  DC  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
Harold  Kirtz  or  Andrea  Foster.  Federal 
Trade  Commission.  Southeast  Region. 
Suite  5M35,  Midrise  Bldg..  60  Forsvth 
St.,  S.W,,  Atlanta,  GA  30303,  (404)656- 
1357. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721,  15  U,S,C, 
46  and  Section  2,34  of  the  Commission's 
Rules  of  Practice  (16  CFR  2.34)  notice  is 
hereby  given  that  the  above-captioned 
consent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed  with  and  accepted,  subject  to  final 
approval,  by  the  Commission,  has  been 
placed  on  the  public  record  for  a  period 
of  thirty  (30)  days.  The  following 
Analysis  To  Aid  Public  Comment 
describes  the  terms  of  the  consent 
agreement,  and  the  allegations  in  the 
complaint.  An  electronic  copy  of  the 
full  text  of  the  consent  agreement 
package  can  be  obtained  from  the  FTC 
Home  Page  (for  May  18,  2000),  on  the 
World  Wide  Web,  at  "http:// 
www.ftc.gov/ftc/formal.htm."  A  paper 
copy  can  be  obtained  from  the  FTC 
Public  Reference  Room,  Room  H-130, 
600  Pennsylvania  Avenue,  NW, 
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Washington.  DC  20580.  oithor  in  person 
or  by  calling  (202)  :J2f>-.1627. 

Public  comment  is  invited.  Clomments 
should  be  directed  to;  FTC/Office  of  the 
Secretary,  Room  ISSJ.  6000  Pennsylvania 
Ave..  NVV.  VVashingttm.  DC  20580  Two 
paper  copies  of  each  comment  should 
be  filed,  and  should  be  accompanied,  if 
possible  bv  d  3'  .•  inch  diskette 
containing  an  elet;tronic  copy  of  the 
comment.  Suc;h  comments  or  views  will 
be  considered  by  the  Commission  and 
will  be  available  for  inspection  and 
copying  at  its  principal  office  in 
accordance  with  Section  4.9(b)(6)(ii)  of 
the  Commission's  Rules  of  Practice  (16 
CFR  4  9(b)(6)(ii)). 

Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted  an  agreement  for  public 
comment  from  Service  C^irporation 
International  ("S(]l  ")  designed  to 
remedy  the  anticompetitive  effet:ts 
arising  from  SCI's  1994  acquisition  of 
the  LaGrone  Funeral  Home  ("LaGrone  ") 
in  Roswell.  New  Mexico.  SCI, 
headquartered  in  Houston,  Texas,  is  the 
nation's  largest  chain  of  funeral  homes 
and  cemeteries.  LaGnme,  at  the  time  of 
the  accjuisition.  operated  two  funeral 
homes  in  New  Mexico. 

At  the  time  of  the  acquisition,  there 
were  only  two  funeral  homes  operating 
in  Roswell.  New  Mexico  SCI  owned  the 
Ballard  Funeral  Home.  '.^Cirone  owned 
the  remaining  funeral  home.  The 
acquisition  gave  SCI  a  monopoly  in  the 
provision  of  funeral  services  in  Roswell 
Funeral  services  include  transporting 
the  deceased  from  the  place  of  death  to 
the  funeral  honu\  embalming  and 
otherwise  preparing  the  body  for  burial, 
providing  a  casket,  holding  a  viewing  or 
other  ceremony.  an<l  transporting  the 
body  to  the  cemetery  or  crematorium. 
Since  the  acquisiticm.  no  new  entr\  into 
the  provision  of  funeral  ser\ii:es  ui 
Roswell  has  occurred.  After  the 
acquisition,  prices  for  funeral  services 
increased  in  Roswell. 

On  .September  28,  1999.  prompted  bv 
the  (iominission's  investigation  of  the 
LaCirone  acquisition.  SCI  sold  the 
Ballard  Funeral  Home  to  .Seiitrv  (iroup 
Services,  Inc  (  "Sentry").  Sentrv,  a 
privately-held  i:t)mpany,  owns  and 
operates  .J7  funeral  homes  in  Oklahoma, 
Texas,  New  Mexico,  Kansas,  and 
f^oloradci.  Provident  Servii:es,  Inc. 
("Provident"),  .SCI's  financial 
subsidiary,  provided  financing  for 
.Sentr\'s  acquisition.' 


To  ensure  that  competition  is  fully 
restored  in  Roswell,  the  Commission's 
proposed  Consent  Order  requires  that,  if 
SCI  acquires  the  Ballard  Funeral  Home 
pursuant  to  a  default  on  Sentry's  loan 
with  Provident,  SCI  must  divest  Ballard 
to  a  Commission-approved  buyer  within 
90  days.  In  the  event  SCI  does  not 
accomplish  the  divestiture  within  90 
days,  the  proposed  Consent  Order 
provides  that  the  Commission  may 
appoint  a  trustee  to  divest  Ballard. 
Moreover,  the  proposed  Consent  Order 
prohibits  Provident  from  sharing 
information  obtained  from  Sentrv  with 
SCI. 

The  proposed  Consent  Order  also 
provides  that,  for  a  period  of  ten  years, 
SCI  must  give  prior  notice  to  the 
Commission  of  any  proposed 
acquisition  of  a  funeral  home  serving 
Chaves  County,  New  Mexico,  where 
Roswell  is  located. 

The  proposed  Consent  Order  has  been 
placed  on  the  public  record  for  thirty 
days  for  receipt  of  conrunents  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  The  purpose  of  this 
analysis  is  to  invite  and  facilitate  public 
ciomment  concerning  the  proposed 
C]onsent  Order  in  order  to  aid  the 
Commission  in  its  determination  of 
whether  to  make  the  proposed  Consent 
Order  final.  It  is  not  intended  to 
constitute  an  official  interpretation  of 
the  proposed  Consent  Order,  nor  is  it 
intended  to  modify  the  terms  in  any 
way.  After  thirty  days,  the  Commission 
will  again  review  the  agreement  and  the 
comments  received  and  will  decide 
whether  it  should  withdraw  from  the 
.igreement  or  make  the  proposed 
Consent  Order  final. 

H\  fliri'i  tioii  iif  the  (lonimission 
Donald  .S.  Clark. 
Sfcrftiin 
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GENERAL  ACCOUNTING  OFFICE 

Advisory  Council  on  Government 
Auditing  Standards;  Notice  of  Meeting 

The  Advisorv  Council  on  CJovernment 
Auditing  Standards  will  meet  Monday. 
June  19,  2000.  from  fi:.30  a.m.  to  5:00 
p.m.,  and  Tuesday,  lune  20,  2000,  from 
a  M)  a  in.  to  11:00  a.m.,  in  room  7C13  of 
the  General  A(:c:ounting  Office  building, 
441  G  Street.  N\V..  Washington.  DC. 


The  Advisory  Council  on  Government 
Auditing  Standards  will  hold  a  meeting 
to  discuss  issues  that  may  impact 
government  auditing  standards.  Any 
interested  person  may  attend  the 
meeting  as  an  observer.  Council 
discussions  and  reviews  are  open  to  the 
public. 

For  further  information  contact: 
Marcia  Buchanan,  Assistant  Director, 
Government  Auditing  Standards,  AIMD, 
202-512-9321. 

Marcia  B.  Buchanan. 

Assistant  Director. 

1F"R  D()(    OU-1.3897  Filed  fv-2-00:  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Csntsrs  for  Disease  Control  and 
Prevention 

[Program  Announcement  Number  00119] 

Core  State  ln)ury  Surveillance  and 
Program  Development  Notice  of 
Availability  of  Funds 

A.  Puqiose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC),  announces  the 
availability  of  fiscal  year  (FY)  2000 
funds  for  a  cooperative  agreement 
program  for  Core  State  Injurv' 
Surveillance  Program  Development  and 
Traumatic  Brain  Injur>'  Surveillance 
Program  Development,  focused  in  three 
phases:  Phase  I-Basic  Core  Injun,' 
Program  Development:  Phase  II- 
Enhanced  Core  Injury  Program 
Development:  and  Phase  Ill-Advanced 
Core  Injury  Program  Development: 
Surveillance.  This  Program  addresses 
the  health  promotion  and  disease 
prevention  objectives  of  "Healthy 
People  2010."  The  announcement  is 
related  to  the  focus  area  of  Injury  and 
Violence  Prevention.  For  the  conference 
copy  of  "Healthy  People  2010,"  visit  the 
Internet  site:  http://w^'w. health.gov/ 
healthypeople. 

The  purposes  of  the  cooperative 
agreements  are  to  develop,  implement 
and  evaluate  injur\'  core  and/oi 
sur\'eillance  programs  in  one  of  the 
specified  injury-related  priority  areas. 

B.  Eligible  Applicants 

Assistance  will  be  provided  only  to 
the  official  public  health  departments  of 
States  or  their  bonafide  agents, 
including  the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  the  Commonwealth  of 
the  Northern  Mariana  Islands,  American 
Samoa,  Guam,  the  Federated  States  of 
Micronesia,  the  Republic  of  the 


Marshall  Islands,  the  Republic  of  Palau 
and  federally  recognized  Indian  tribal 
governments.  States  may  apply  for 
Phases  I  or  II,  Phases  II  and  III,  or  Phase 
III  only.  States  should  submit  a  separate 
application  for  each  Phase  applied  for. 
States  previously  funded  under 
Announcement  number  780  "State  and 
Injury  Intervention  Surveillance 
Program",  Part  II.  Basic  Injury  Program 
Development  (Georgia,  Kansas, 
Mississippi,  and  Oregon),  are  eligible  to 
apply  under  Phases  II  and  III;  States 
previously  funded  under 
Announcement  number  99136,  'State- 
Based  Core  Injury  Program 
Development"  (Arkansas.  Vermont  and 
Nevada),  are  eligible  to  apply  under 
Phase  in. 

Note:  Public  Law  104-65  states  that  an 
organization  described  in  section  501(c)(4)  of 
the  Internal  Revenue  Code  of  1986  which 
engages  in  lobbying  activities  shall  not^be 
eligible  to  receive  Federal  funds  constituting 
an  award,  grant  (cooperative  agreement) 
contract,  loan,  or  any  other  forni. 

C.  Availability  of  Funds 

Approximately  $1,900,000  is  available 
in  FY  2000  to  fund  approximately  24 
awards. 

Phase  I:  Basic  Core  Injury  Program 
Development. 

Approximately  $750,000  is  available 
to  fund  4-10  States  for  Core  Injury 
Program  Development.  The  average 
award  amount  will  be  $75,000. 

Phase  II:  Enhanced  Core  Injury 
Program  Development. 

Approximately  $750,000  is  available 
to  fund  up  to  16  States  for  Core  Injury 
Program  Development.  The  average 
award  amount  will  be  $75,000. 

Phase  III:  Advanced  Injury 
Surveillance  Program  Development: 
Surveillance. 

Approximately  $400,000  is  available 
to  fund  up  to  4  States  for  Injury 
Surveillance  Program  Development.  The 
average  award  amount  will  be  $100,000. 

It  is  expected  that  the  awards  will 
begin  on  or  about  September  30.  2000, 
and  will  be  made  for  a  12-month  budget 
period  within  a  project  period  of  up  to 
4  years.  Funding  estimates  may  change. 

Continuation  awards  within  an 
approved  project  period  will  be  made 
on  the  basis  of  satisfactory  progress,  as 
evidenced  by  required  reports,  and  on 
the  availability  of  funds. 

Pre-Application  Workshop  for  New 
and  Competing  Applicants: 

In  addition,  for  interested  applicants, 
a  telephone  conference  call  for  pre- 
application  technical  assistance  will  be 
held  on  Friday,  June  9.  2000,  from  1  pm 
to  2  pm,  Eastern  Standard  Time.  The 
conference  name  is  NCIPC  Core  Injury, 
the  bridge  number  for  the  conference 


call  is  1-800-311-3437,  and  the  pass 
code  is  957144.  If  you  have  a  problem 
during  your  conference,  you  may  press 
*0  at  anytime  to  signal  the  attendant.  If 
you  have  questions,  about  the  technical 
operations  of  the  teleconference 
equipment  please  call  404-639-7550, 

D.  Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
will  be  responsible  for  the  activities 
under  1  (Recipient  Activities)and  CDC 
will  be  responsible  for  the  activities 
listed  under  2(CDC  Activities). 

1.  Recipient  Activities 

Phase  I:  Basic  Core  Injury  Program 
Development 

a.  Establish  an  injury  focal  point  and 
coordinating  process  within  the  public 
health  agency; 

b.  Estaolish  an  injury  advisory  council 
to  address  issues  relevant  to  injury 
prevention  and  control  in  the  State; 

c.  Conduct  data  review  and  analysis 
to  determine  the  availability  of  data 
about  injury  problems  and  the  potential 
for  solutions  in  the  State  and  region  in 
comparison  to  the  nation  and  develop 
an  aimotated  report  containing  this 
information; 

d.  Identify  and  catalog  current  and 
potential  injury  prevention  and  control 
resources  within  the  State;  and 

e.  Develop  a  State  injury  plan  which 
is  based  on  data  and  which  is 
prioritized  for  the  prevention  and 
control  of  injuries  and  serves  as  a 
resource  for  other  State  agencies. 

Phase  II:  Enhanced  Core  Injury  Program 
Development 

In  addition  to  the  activities  indicated 
for  Phase  I,  above,  applicant  will  also: 

a.  Analyze  existing  data  to  define  the 
magnitude  of  the  injury  problem  in  the 
State,  the  populations  at  risk,  and  the 
causes  of  injury; 

b.  Use  the  11  recommended  core  data 
sets  to  produce  and  disseminate  written 
reports  on  injuries  within  the  State  and 
conduct  national  comparisons  (To 
obtain  a  copy  of  Consensus 
recommendations,  see  Where  to  Obtain 
Additional  Information,  Section  J); 

c.  Evaluate  data  to  determine  whether 
data  sources  can  be  linked  and  whether 
there  is  any  benefit  for  prevention  from 
linking  them; 

d.  Develop  or  update  a  State  injur\' 
plan  which  is  based  on  data  and  which 
is  prioritized  for  the  prevention  and 
control  of  injuries  and  serve  as  a 
resource  for  other  State  agencies; 

e.  Develop,  update,  or  expand  an 
injury  advisory  council  to  provide  input 
on  issues  relevant  to  injury  prevention 
and  control  in  the  State;  and 


f.  Provide  coordination  for  injur\' 
activities  of  the  public  health  agency. 

g.  Participate  in  a  process  for 
establishing  and  reviewing  some 
components  {e.g.,  data  collection  and 
analysis:  coordination  and 
collaboration;  and  technical  support  and 
training)  of  the  5  minimum  components 
used  to  define  a  Core  Injury  Program 
and  share  with  other  States,  "lessons 
learned"  about  and  through  this 
process. 

Phase  III  Advanced  Core  Injur\'  Program 
Development:  Surveillance 

a.  Develop  and  enhance  capacity  for 
accessing  data  sets  included  among  the 
1 1  core  data  sets  recommended  for 
injury  surveillance; 

b.  Develop  or  enhance  capacity  to 
conduct  injury  surveillance  for 
conditions  included  among  the  14  core 
injuries  and  injury  risk  factors 
recommended  for  surveillance  to 
include  but  not  be  limited  to  Traumatic 
Brain  Injmy  (TBI)  data:  and 

c.  Analyze  and  interpret  TBI  and 
other  surveillance  data  to  support 
statewide  TBI  and  other  injury 
prevention  and  control  activities,  make 
comparisons  with  other  States  and 
produce  and  disseminate  written  reports 
using  3  or  more  of  the  recommended 
core  data  sets  for  injur\'  control.  (States 
funded  under  Announcement  numbers 
716  and  98022,  while  funded  under 
these  announcements,  will  be  required 
to  focus  on  a  core  factor  other  than  TBI). 

2.  CDC  Activities 

a.  Provide  consultation  on  planning, 
implementation,  evaluation,  data 
analysis,  and  dissemination  of  results: 

b.  Provide  coordination  between  and 
among  the  States,  by  assisting  in  the 
transfer  of  information  and  methods 
developed  to  other  programs,  and 
providing  up-to-date  information; 

c.  Provide  technical  assistance  for  the 
Behavioral  Risk  Factor  Surveillance 
System  (BRFSS)  and  other  available 
specific  injury  surveillance  modules 
when  requested; 

d.  Operate  a  process  of  evaluation  and 
improvement  in  which  lessons  learned 
are  shared  among  other  States 
implementing  the  same  type  of  program; 
and 

e.  Coordinate  compilation  of  'lessons 
learned"  through  this  process  and 
communicate  them. 

E.  Application  Content 

Use  the  information  in  the  Program 
Requirements,  Other  Requirements,  and 
Evaluation  Criteria  sections  to  develop 
the  application  content.  Subject  to  the 
limitations  described  under  Eligible 
Applicants,  Section  B  above.  States  may 
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(boost!  to  apply  for  Phases  I  or  II.  Phases 

11  and  III,  or  Phase  III.  A  separate 
application  should  be  submitted  for 
(!ach  Phase  (I,  II,  and  111)  applied  for. 
Your  application  will  be  evaluated  on 
the  criteria  listed,  so  it  is  important  to 
follow  them  in  laving  out  the  program 
plan  The  narrative  should  be  no  mort? 
than  10  double-spaced  pages  for  each 
Phase  applied  for,  printed  on  one  side, 
with  one  inch  margins,  no  smaller  than 

12  point  Courier  Font,  Number  each 
page  consecutively  and  provide  a 
complete  Table  of  Contents.  The  total 
number  of  pages  should  not  exceed  100 
pages  including  the  appendix.  No 
bound  booklets,  etc.  should  be  attached 

Competing  continuation  applicants 
funded  under  Program  Announcement 
780,  .State  and  Injury  Intervention 
Surveillance  Program,  Part  II,  Basic 
Injury  Program  Development,  should 
provide  a  Progress  Report  which 
includes  a  detailed  report  on  the 
attainment  of  objectives  and 
achievements  of  the  program  over  the 
preceding  three-year  period  of  (TKi 
funding.  The  applicant  should  include 
the  ac:complishments  made  with  CDC. 
funding  covering  all  areas  related  to  that 
cooperative  agreement.  The  section 
should  not  exceed  .S  pages 

F.  Submission  and  Deadline 

Letter  nf  Intent  ILOII  Prospective 
applicants  are  asked  to  submit,  by  June 
30.  2000.  a  letter  of  intent  that  includes 
the  number  and  title  of  the 
announcement,  a  descriptive  title  of  the 
proposed  program,  the  name,  address, 
and  telephone  number  of  the  Principal 
Investigator  and  whether  applying  for 
Phase  I,  Phase  II  or  Phase  III  funding 

Although  a  letter  of  intent  is  not 
required,  is  not  binding,  and  is  not  used 
in  the  review  of  an  applicatifm,  the 
information  that  it  contains  is  used  to 
estimate  the  potential  review  workload 
and  avoid  conflict  of  interest  in  the 
review  The  letter  of  intent  is  to  be 
submitted  to  the  Cirants  Management 
Specialisi  listed  under  the  "Where  to 
Obtain  Additional  Information"  section 
of  this  announcement. 

Application  Submit  the  original  and 
2  copies  of  PHS  51H1-1  (OMB  Number 
0937-0189).  Forms  are  in  the 
application  kit.  On  or  before  August  8. 
2000,  submit  the  application  to  the 
Grants  Management  Specialist 
identified  in  the  "Where  to  Obtain 
Additional  Information"  section  of  this 
announcement. 

Deadline  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either 

(a)  Received  on  or  before  the  deadline 
date;  or 


(b)  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  independent  review  group 
(Applicants  must  request  a  legibly  dated 
1 5  S.  Postal  Service  postmark  or  obtain 
a  legibly  dated  receipt  from  a 
commercial  carrier  or  U.S.  Postal 
Service.  Private  metered  postmarks  shall 
not  be  acceptable  as  proof  of  timely 

mailing.) 

Uitp  Applications:  Applications 
which  do  not  meet  the  criteria  in  (a)  or 
(b)  above  are  ctmsidered  late 
applications,  will  not  be  considered, 
and  will  be  returned  to  the  applicant 

(i.  Evaluation  Criteria 

Kach  application  will  be  evaluated 
individually  against  the  following 
criteria  by  an  independent  review  group 
appointed  by  CDC. 

1   \eed  for  Core  Projirani  Development 
l:i()  Points! 

Vox  Phase  1  Applicants: 

The  extent  to  which  the  applicant 
describes  the  need  for  Ckire  Program 
funding  and  the  minimal  nature  of  their 
injury  program. 

The  extent  to  which  the  applicant 
de.scribes  the  level  of  agency  resources 
directed  toward  injur\'  activities,  if 
applicable,  and  how  this  additional 
funding  will  contribute  to  efforts  to 
initiate  or  improve  existing  or  planned 
injurv  surveillance  activities. 

The  extent  to  which  the  applicant 
defines  the  agency's  commitment  to 
(  oordinating  injury  prevention  and 
ciontrol  activities  thnmgh  a  focal  point. 

For  Phase  II  Applicants: 

The  extent  to  wnich  the  applicant 
describes  an  existing  injury  program 
which  continually  maintains  capacity  to 
(.onduct  injury  activities. 

F(jr  competing  continuation 
applicants — those  currently  funded 
under  Program  Announ{;ement  780, 
State  and  Injury  Intervention 
Surveillance  Program,  Part  11,  Basic 
Injury  Program  Development,  the  extent 
to  which  past  activities  Aif"  presented 
completely  and  demonstrate  attainment 
of  objectives. 

For  Phase  III  Applicants: 

The  extent  to  whic:h  the  applicant 
presents  information  describing  the 
nature  of  an  existing  injury  surveillance 
program 

The  extent  to  which  the  applicant 
presents  data  and  information 
documenting  the  agency's  capacity  and 
current  resources  allocated  for  injury 
surveillance 

The  extent  to  which  the  applicant 
provides  evidence  of  an  effective  plern 
for  enhancements  to  its  injury 
surveillance  system,  which  includes  the 
ability  to  access  or  link  data  on  some  of 


the  14  core  conditions  including 
traumatic  brain  injury  (TBI)  in  some  of 
the  1 1  core  data  sets  recommended  for 
injury  suneillance 

2  Crtxils  and  Objectives  110  Points) 

For  .Ml  Phases: 

The  extent  to  which  the  applicant 
includes  goals  which  are  relevant  to  the 
purpose  of  the  proposal  and  feasible  to 
accomplish  during  the  project  period, 
and  the  extent  to  which  these  are 
specific  and  measurable. 

The  extent  to  which  the  applicant  has 
included  objectives  which  are  feasible 
to  accomplish  during  the  budget  period, 
and  which  address  all  activities 
necessary  to  accomplish  the  purpose  of 
the  proposal. 

The  extent  to  which  the  objectives  are 
specific,  time-framed,  measurable,  and 
realistic. 

J  Methods  and  Staffing  (30  Points) 

For  All  Phases: 

The  extent  to  which  the  applicant 
provides:  (1)  A  detailed  description  of 
how  staffing  resources  (including 
epidemiological  resources)  will  be 
allocated  and  used  to  accomplish  each 
objective  and  overall  program  goals,  and 
which  includes  designation  of  a 
coordinator  with  responsibility  for 
coordinating  an  injury  prevention  and 
control  program;  (2)  indicates  a 
reasonable  and  complete  schedule  for 
implementing  and  completing  all 
activities;  and  (3)  a  description  of  the 
roles  of  each  unit,  organization,  or 
agency,  and  evidence  of  coordination, 
supervision,  and  degree  of  commitment 
[eg.,  time,  in-kind,  financial)  of  staff, 
organizations,  and  agencies  involved  in 
injury  surveillance  activities  and;  (4) 
provides  evidence  of  access  or 
assignment  of  epidemiological  expertise 
for  performing  routine  data  review  and 
analysis  activities  and  providing 
technical  advice  and  consultation  for 
other  State  agencies. 

4  Evaluation  (20  Points! 

For  All  Phases: 

The  extent  to  which  the  proposed 
evaluation  system  is  detailed,  addresses 
goals  and  objectives  of  the  program,  and 
will  document  program  process, 
effectiveness,  and  impact.  The  extent  to 
which  the  applicant  demonstrates 
potential  data  sources  for  evaluation 
purposes  and  methods  to  evaluate  the 
data  sources,  and  documents  staff 
availability,  expertise,  experience,  and 
capacity  to  perform  the  evaluation. 

The  extent  to  which  a  feasible  plan  for 
reporting  evaluation  results  and  using 
evaluation  information  for 
programmatic  decisions  emd  continuous 
program  improvement  is  present. 
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5.  Collaboration  (10  Points) 

For  All  Phases: 

The  extent  to  which  relationships 
between  the  program  and  other 
organizations,  agencies,  and  health 
department  units  that  will  relate  to  the 
program  or  conduct  related  activities  are 
clear,  complete  and  provide  for 
complementary  or  supplementary 
interactions. 

The  extent  to  which  advisory  group 
membership  and  roles  are  clear  and 
appropriate. 

The  extent  to  which  relationships 
with  local  academic  institutions  are 
completely  described  and  appropriate. 

The  extent  to  which  surveillance,  if 
any,  of  core  injury  conditions  will  be 
developed  and  coordinated  to  enable 
comparability  of  TBI  and  other  injury 
data  with  other  States  and  jurisdictions. 

6.  Budget  and  Justification  (Not  Scored) 

For  All  Phases: 

The  extent  to  which  the  applicant 
provides  a  detailed  budget  and  narrative 
justification  consistent  with  stated 
objectives  and  planned  program 
activities. 

H.  Other  Requirements 

Technical  Reporting  Requirements 

Provide  CDC  with  original  plus  2 
copies  of: 

1.  Semi-annual  progress  reports. 

2.  Financial  status  report,  no  more 
than  90  days  after  the  end  of  the  budget 
period. 

3.  Final  financial  and  performance 
reports,  no  more  than  90  days  after  the 
end  of  the  project  period. 

Send  all  reports  to  the  Grants 
Management  Specialist  identified  in  the 
"Where  to  Obtain  Additional 
Information"  section  of  this 
announcement. 

For  descriptions  of  the  following 
Other  Requirements,  see  Attachment  I 
in  the  application  package: 

AR-7— Executive  Order  12372  Review 
AR-9 — Paperwork  Reduction  Act 

Requirements 
AR-10 — Smoke-Free  Workplace 

Requirements 
AR-1 1— Healthy  People  2010 
AR-12 — Lobbying  Restrictions 
AR-1 3— Prohibition  on  Use  of  CDC 

Funds  for  Certain  Gun  Control 

Activities 


I.  Authority  and  Catalog  of  Federal 
Domestic  Assistance  Number 

This  program  is  authorized  under 
sections  301(a)  and  317k(2)  [42  U.S.C. 
241(a)  and  247b(k)(2)]  of  the  Public 
Health  Service  Act,  as  amended. 

].  Where  To  Obtain  Additional 
Information 

This  and  other  CDC  announcements 
are  available  through  the  CDC  homepage 
on  the  Internet  at:  http://www.cdc.gov. 
To  receive  additional  written 
information  and  to  request  an 
application  kit,  call  1-888-GRANTS4 
(1-888  472-6874).  You  will  be  asked  to 
leave  your  name  and  address  and  will 
be  instructed  to  identify  the 
announcement  number  of  interest. 

If  you  have  questions  after  reviewing 
the  contents  of  all  the  documents, 
business  management  assistance  may  be 
obtained  from:  Joanne  Wojcik,  Grants 
Management  Specialist,  Announcement 
#00119,  Grants  Management  Branch, 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control  and  Prevention, 
2920  Brandywine  Road,  Suite  3000, 
Atlanta,  GA  30341-^146.  Telephone 
number  (770)  488-2717.  Email  address 
jcw6@cdc.gov 

For  program  technical  assistance, 
contact:  Cecil  Threat,  Jr.,  National 
Center  for  Injury  Prevention  and 
Control,  Centers  for  Disease  Control  and 
Prevention,  4770  Buford  Highway,  NE. 
Mailstop  K02,  Atlanta,  GA  30341-3724, 
Telephone  (770)  488-1236,  Email 
address:  ctt3@cdc.gov. 

To  obtain  a  copy  of  The  Consensus 
Recommendations  for  Injury 
Surveillance  in  State  Health 
Departments,  September  1999.  contact 
STIPDA  at  2141  Kingston  Ct.,  Ste.  110- 
B,  Marietta,  GA  30067,  770-690-9000. 
You  can  also  view  and  print  this 
document  from  the  STIPDA  webpage: 
ww^. stipda.org  (From  the  STIPDA 
homepage,  click-on  the  Publications 
link;  scroll  down  and  select  the 
publication  indicated  above.) 

Dated:  May  30.  2000. 

John  L.  Williams, 

Director.  Procurement  and  Grants  Office. 
Centers  for  Disease  Control  and  Prevention 
(CDC). 

|FR  Doc.  00-13938  Filed  6-2-00:  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Canters  for  Diseste  Control  and 
Prevention 

Disease,  Disability  and  Injury 
Prevention  and  Control  Special 
Emphasis  Panel:  National  Academic 
Centers  of  Excellence  on  Youth 
Violence,  PA#  00043 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  meeting. 

.\'ame:  Disease.  Disability  and  Injun,' 
Prevention  and  Control  Special  Emphasis 
Panel:  National  Academic  Centers  of 
Excellence  on  Youth  Violence,  PA«  00043 

Times  and  Dates:  e  a.m.S. 45  a.m.  July  10. 
2000  (Open);  8:45  a.ni.-5:30  p.m.' July  10. 
2000  (Closed);  8  a.m.-5:30  p.m.  July  11,  2000 
(Closed). 

Place:  Crowne  Plaza  Hotel.  Atlanta  Airport 
Virginia  Avenue.  Atlanta.  Georgia  30344. 
Telephone  404/768-6660. 

Status:  Portions  of  the  meeting  will  be 
closed  to  the  public  in  accordance  with 
provisions  set  forth  in  section  552b(c)(4]  and 
(6).  Title  5  U.S.C  and  the  Determination  of 
the  Associate  Director  for  Management  and 
Operations.  CDC^,  pursuant  to  Public  Law  92- 
463. 

Matters  to  be  Discussed:  The  meeting  will 
include  the  review,  discussion,  and 
evaluation  of  applications  received  in 
response  to  Program  Announcement  00043. 

CO\n'ACT  PERSO.X  FOR  MORE 
l.XFORMATIOX:  Enrique  .\ieves.  Jr..  M.S 
Centers  for  Disease  Control  and  Prevention. 
Xational  Center  for  Injury  Prevention  and 
Control.  Division  of  Violence  Prevention. 
2939  Flowers  Road.  Vanderbilt  Ruilding. 
Room  2012.  m/s  K60.  Atlanta.  GA  30341 
Telephone  770/488-1281.  email 
exn2%cdc.gov 

The  Director.  Management  Analvsis  and 
Services  Office,  has  been  delegated  the 
authority  to  sign  Federal  Register  Notices 
pertaining  to  announcements  of  meetings  and 
other  committee  management  activities,  for 
the  both  the  Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  May  30.  2000. 
Carolyn  J.  Russell. 

Director.  Management  Analysis  and  Ser\-ices 
Office.  Centers  for  Disease  Control  and 
Prevention  I  CDC!. 

|FR  Doc.  00-13939  Filed  6-2-00;  8:45  am] 
BILUNG  CODE  4163-1S-P 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Disease,  Disability,  and  Injury 
Prevention  and  Control  Special 
Emphasis  Panel  (SEP):  Incidence  of 
Needlestick  and  Sharps  Injuries  and 
Medical  Safety  Device  AvallabllltyAJse 
Among  Non-HospHal  Health  Care 
Workers,  RFA-OH-00-004 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Art 
(Pub.  L.  92-4B.1).  the  Clenters  for  Disease 
Control  and  Prevention  ((IDC) 
announces  the  following  meeting. 

\(iiuf   Discrisc,  I)is,ihilitv,  .111(1  ln|urv 
Prtivt-ntiiin  .mil  (i<iiitrol  ,S|h'i  i,il  Kmphrtsis 
Cant'l  (SKP)   hi(  ui»'iu>'  nf  Nefiilt^stu  k  .uid 
Sh.irps  In|urit!s  ,iiui  Mtuiiial  .Sdfctv  Dt-vn  »• 
.Xwiilabilitv/l'se  .Amonx  Non-Hiispit.il  Hcilth 
{..in'  Work.Ts.  KFA-()H-(H)  (K)4 

7i;;ics  arui  Dati-  Ham    H  lO  .i  m     luU  J'> 
JDOO  (Opcnl.  H    to  .1  111   -4    to  p  III  .  lulv  Jt 
JOOO  (Cliisfiil 

VUui'    Kinliassv  .Suitrs,   I'tOO  I  )i,iH(ia,il 
Kdaii.  Ali'xancln.i,  Virgim.i  JJ  114 

Sf(j/i;s   I'ortioiis  iif  tlic  m^'^■tlIl^  will  ln' 
;  I. >■,(■! I  111  ihf  piiblii   in  ai  I  nniaiii  c  with 
lirii\.  isiiiiis  set  forth  m  M't  turn  "ifiJhii  )(4|  ami 
(h).  Title  'i  I    S  ( ;  ,  .mil  thf  I  Jfl.Tin-ii.itiiiri  -  it 
tlu'  .Assiii  i.ile  Uirt'i  tm-  tur  M.m.igfnii-nl  .mil 
( jpcnitiims.  ( !1X:,  pursu.mt  tu  I'liblii   L.nv  'IJ 
4t.  t 

\h:ttiTs  til  hf  /'is;  ussri/    I'hi'  llici'tlliw  v\  ill 
mi  hull-  lln'  rfvifw.  ilisi  ussinii,  .iiul 
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BILLING  CODE  4163   19-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 


Centers  for  Dl 
Prevention 


Control  and 


Disease,  Disability,  and  Injury 
Prevention  and  Control  Special 
Emphasis  Panel  (SEP):  Effects  of 
Mixed  Dusts  on  Pulmonary 
Inflammation,  Airway  Reactivity  and 
Susceptibility  to  Pulmonary  Infection, 
RFAir  OH-00-009 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  meeting. 

\iinu-   Disease.  Disahilitv.  ami  Injury 
I'revfiitiun  ami  (Control  .Spei  lal  Kiiiphasis 
Panel  (SKP)   Effeds  of  Mixed  [)ust.>.  on 
I'lilmonarv  Inflanimatioii    .Airwav  Keai  tivitv 
.mil  .Susi.eplibilitv  to  Pulmonarv  Infeition. 
Ry.Ml  ()H-()()-tlOM 

I'imfs  and  Ikitr  H  a  ni  -H.tll  a  ni  .  lulv  2(j. 
JOOO  (Openl.  H  10  a  ni  -')  p  m  .  luK  Jh.  2000 
IClosedl 

Plat  r  tmbassv  Suites,  liXlO  Diagonal 
Koail,  .Xlexandria.  Virginia  22tl4. 

Status  Portions  of  the  me"ling  will  be 
I  losod  to  the  pulilii   in  ai  i.o  dance  with 
provisions  set  forth  in  see, turn  5.'i2b(i  1(4)  and 
(111    Title  .")  I '  .S  C,  and  the  Determination  of 
the  .Xssoi  late  [)ire(  lor  for  Management  and 
Opi-ralioiis,  (AX.,  (lursiiant  to  Publii   l.aw  42- 
41)  < 
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.\ilniinistralor,  (.enters  for  Disease  (lontrol 
,md  Prevention,  National  Institute  for 
Oiiupation.d  Safetv  .imi  Health.  HiOO  ( :lit1on 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  OON-1 283] 

Agency  Information  Collection 
Activities;  Proposed  Collection; 
Comment  Request;  Reporting  and 
Recordkeeping  Requirements  and 
Availability  of  Sample  Electronic 
Products  for  Manufacturers  and 
Distributors  of  Electronic  Products 

agency:  Food  and  Drug  Administration, 

HHS. 

ACnON:  Notice. 


SUMMARY:  The  Food  and  Dmg 
Administration  (FDA)  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  of  1995  (the 
PRA).  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
extension  of  an  existing  collection  of 
information,  and  to  allow  60  days  for 
public  comment  in  response  to  the 
notice.  This  notice  solicits  comments  on 
information  collection  requirements  for 
reporting  and  recordkeeping,  general 
and  specific  requirements,  and  the 
availability  of  sample  electronic 
products  for  manufacturers  and 
distributors  of  electronic  products. 
DATES:  Submit  written  comments  on  the 
collection  of  information  by  August  4, 
2000. 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
5630  Fishers  Lane,  rm.  1061,  Rockville. 
MD  20852,  All  comments  should  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document. 

FOR  FURTHER  INFORMATION  CONTACT: 
Peggy  Schlosburg,  Office  of  Information 
Resources  Management  {HFA-250), 
Food  and  Drug  Administration,  5600 
Fishers  Lane.  Rockville,  MD  20857. 
301-827-1223. 

SUPPLEMENTARY  INFORMATION:  Under  the 
PR.\  (44  use.  3501-3520),  Federal 
agencies  must  obtain  approval  from  the 
Office  of  Management  and  Budget 
(OMB)  for  each  collection  of 
information  they  conduct  or  sponsor. 
"Collection  of  information"  is  defined 
in  44  US.C,  3502(3)  and  5  CFR 
1320  3(c)  and  includes  agency  requests 
or  requirements  that  members  of  the 
public  submit  reports,  keep  records,  or 
provide  information  to  a  third  party. 


Section  3506(c)(2)(A)  of  the  PRA  (44 
U,S,C.  3506(c)(2)(A))  requires  Federal 
agencies  to  provide  a  60-day  notice  in 
the  Federal  Register  concerning  each 
proposed  collection  of  information, 
including  each  proposed  extension  of  an 
existing  collection  of  information, 
before  submitting  the  collection  to  OMB 
for  approval.  To  comply  with  this 
requirement,  FDA  is  publishing  notice 
of  the  proposed  collection  of 
information  set  forth  in  this  document. 

With  respect  to  the  following 
collection  of  information,  FDA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  FDA's 
functions,  including  whether  the 
information  will  have  practical  utility; 

(2)  the  accuracy  of  FDA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques, 
when  appropriate,  and  other  forms  of 
infbrmation  technology. 

Reporting  and  Recordkeeping 
Requirements  and  Availability  of 
Sample  Electronic  Products  for 
Manufacturers  and  Distributors  of 
Electronic  Products;  21  CFR  Parts  1002, 
1010,  1020, 1030, 1040,  and  1050;  FDA 
Forms  2579,  2767,  2877,  and  3147 
(OMB  Control  No.  091O-0025>— 
Extension 

Under  sections  532  through  542  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(the  act)  (21  US.C.  360ii  through  ss). 
FDA  has  the  responsibility  to  protect  the 
public  from  unnecessary  exposure  from 
radiation  from  electronic  products.  The 


regulations  issued  under  these 
authorities  are  listed  in  the  Code  of 
Federal  Regulations,  title  21.  chapter  I, 
subchapter  J,  Specifically,  subchapter  A 
regulations,  21  CFR  5.10(a)(3),  5.25(b), 
5.35(a)(1),  and  5.86  through  5.92, 
delegate  administrative  authorities  to 
FDA. 

Section  532  of  the  act  directs  the 
Secretary  of  the  Department  of  Health 
and  Human  Services  (the  Secretary)  to 
establish  and  carry  out  an  electronic 
product  radiation  control  program, 
including  the  development,  issuance, 
and  administration  of  performance 
standards  to  control  the  emission  of 
electronic  product  radiation  from 
electronic  products.  The  program  is 
designed  to  protect  the  public  health 
and  safety  from  electronic  radiation,  and 
the  act  authorizes  the  Secretary  to 
procure  (by  negotiation  or  otherwise) 
electronic  products  for  research  and 
testing  purposes  and  to  sell  or  otherwise 
dispose  of  such  products. 

Section  534(g)  of  the  act  directs  the 
Secretary  to  review  and  evaluate 
industry  testing  programs  on  a 
continuing  basis;  and  section  535(e)  and 
(f)  of  the  act  directs  the  Secretary-  to 
immediately  notify  manufacturers  of. 
and  ensure  correction  of,  radiation 
defects  or  noncompliances  with 
performance  standards. 

Section  537(b)  of  the  act  contains  the 
authority  to  establish  and  maintain 
records  (including  testing  records), 
make  reports,  and  provide  information 
to  determine  whether  the  manufacturer 
has  acted  in  compliance. 

Parts  1002  through  1010  (21  CFR  parts 
1002  through  1010)  specify  reports  to  be 
provided  by  manufacturers  and 
distributors  to  FDA  and  records  to  be 
maintained  in  the  event  of  an 
investigation  of  a  safety  concern  or  a 
product  recall. 


FDA  conducts  laboratory  compliance 
testing  of  products  covered  by 
regulations  for  product  standards  in 
parts  1020,  1030,  1040,  and  1050  (21 
CFR  parts  1020,  1030.  1040,  and  1050). 
FDA  details  product-specific 
performance  standards  that  specific- 
information  to  be  supplied  with  the 
product  or  require  specific  reports.  The 
information  collections  are  either 
specifically  called  for  in  the  act  or  were 
developed  to  aid  the  agency  in 
performing  its  obligations  under  the  act. 
The  data  reported  to  FDA  and  the 
records  maintained  are  used  bv  FDA 
and  the  industry  to  make  decisions  and 
take  actions  that  protect  the  public  from 
radiation  hazards  presented  bv 
electronic  products.  This  information 
refers  to  the  identification  of.  location 
of,  operational  characteristics  of,  quality 
assurance  programs  for,  and  problem 
identification  and  correction  of 
electronic  products.  The  data  provided 
to  users  and  others  are  intended  to 
encourage  actions  to  reduce  or  eliminate 
radiation  exposures. 

FDA  uses  the  following  form.';  to  aid 
respondents  in  the  submission  of 
information  for  this  information 
collection;  (1)  Form  FDA  2767.  "Notice 
of  Availability  of  Sample  Electronic 
Product,"  (2)  Form  FDA  2877. 
"Declaration  for  Imported  Electronic 
Products  Subject  to  Radiation  Control 
Standards,"  and  (3)  Form  FDA  3147. 
"Application  for  a  Variance  From  21 
CFR  1040.11(c)  for  a  User  Light  Show. 
Display,  or  Device." 

The  most  likely  respondents  to  this 
information  collection  will  be  electronic 
product  and  x-ray  manufacturers, 
importers,  and  assemblers. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 


Table  1.— Estimated  Annual  Reporting  Burden^ 


21  CFR  Section 


Form  No, 


No.  of 
Respondents: 


Annual 

Frequency  per 

Response 


Total  Annual 
Responses 


Hours  per 
Response 


Total  Hours 


10023 

10 

1002  10  and  1010.3 

540 

1002  11 

1.000 

1002.12 

150 

1002  13  (Annual) 

900 

1002.13  (Quarterly) 

250 

1002.20 

40 

1002.50(a)  and  1002  51 

10 

i   FDA  2877 

600 

1010.2 

1 

1010.4(b) 

1 

1010.5  and  1010.13 

3 

FDA  2767 

145 

1020.20(C)(4) 

1 

1020.30(d),  (d)(1).  and 

(d)(2)                                1  FDA  2579 

2,345 

1020.30(g) 

200 

1 

10 

12 

120 

1.6 

850 

24 

20.400 

1.5 

1,500 

0.5 

750 

1 

150 

5 

750 

1 

900 

26 

23.400 

2.4 

600 

0.5 

300 

1 

40 

2 

80 

1.5 

15 

1 

15 

32 

19,200 

02 

3.840 

1 

1 

5 

5 

1 

1 

120 

120 

1 

3 

22 

66 

11.03 

1.600 

0.09 

144 

1 

1 

1 

1 

8.96 
1.33 


21,000 
265 


030 
35 


6.300 

9.275 


35650 
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Table  1.— Estimated  Annual  Reporting  Burden^ — Continued 


21  CFR  Section 

Form  No 

No   ot 
Respondents. 

Annual 

Frequency  per 

Response 

Total  Annual 
Responses 

Hours  per 
Response 

Total  Hours 

1020  30(h)(1)  through 

(h)(4)  and  1020  32(a)(1) 

• 

and  (g) 

aoo 

1  33 

265 

35 

9.275 

1020  32(g)  and 

1020  33(c).  (d).  (g)(4), 

(j)(1),  anda)(2) 

9 

9 

40 

360 

1020  40(c)(9)(i)  and 

(c)(9)(ii) 

• 

8 

40 

320 

1030  10(c)(4) 

41 

1  61 

66 

20 

1.320 

1030  10(c)(5)(i)  through 

(c)(5)(iv) 

41 

1  61 

66 

20 

1,320 

103010(c)(6)(iH)  and 

(C)(6)(iv) 

1 

1 

1 

1 

1040  10(a)(3)(i) 

as 

83 

3 

249 

1040  10(h)(1)(i)  through 

(h)(1)(vt) 

806 

805 

8 

6440 

1040  10(h)(2)(i)  and 

(h)(2)(ii) 

100 

100 

8 

800 

1040  11(a)(2) 

190 

190 

10 

1.900 

1040  11(c) 

FDA  3147 

53 

22 

115 

0.5 

58 

1040  20(d),  (e)(1).  and 

(e)(2) 

110 

110 

10 

1,100 

1040  30(c)(1) 

1 

1 

1 

1 

1040  30(c)(2) 

7 

7 

1 

7 

1050  10(f)(1)  through 

(t)(2)(iii) 

10 

1 

10 

56 

560 

Total 

89.278 

'  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information 

Table  2.— Estiiwiated  Annual  Recordkeeping  Burden  ^ 


21  CFR  Section 


No  ot 


Annual 
Frequency  per 


Total  Annual 
Records 


Hours  per 
Recordkeeper 


Total  Hours 


Hecorakeepin( 

3 

1002  30  and  1002  31(a) 

1  150 

1,655  5 

1  903.825 

198  7 

228.505 

1002  40  and  1002  41 

2  950 

49  2 

145  140 

24 

7.080 

1020  30(g)(2) 

22 

1 

22 

05 

11 

1040  10(a)(3)(ii) 

83 

1 

83 

1  0 

83 

Total 

i  ■ ■ 

235,679 

'  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information 


The  burden  estimalt's  were  derived  h\ 
con-suitation  with  FD,\  dnd  iruiii.strv 
persDnnel  and  dctuai  drtta  colletted 
from  industry  over  the  past  .i  vears   ,\n 
evaluation  of  the  type  and  s(  npe  nf 
information  retjuesteti  was  also  used  tn 
derive  some  time  estimates   For 
example,  disclosure  inloniiatiiiii 
pnmarilv  retjiiires  time  oniv  to  update 
and  maintain  existing  manuals   Initi.il 
development  of  manuals  has  been 
performed  ex(  ept  for  new  firms  enlenng 
the  industry   When  information  is 
gtmerallv  jirovidtui  to  users,  assemblers, 
or  dealers  in  the  same  manual,  tbev 
havi-  been  gnuqied  together  in  the 
"Estimated  .Annual  Keportiii^;  Burden 
table 

The  followini;  informatioii  ,  (illectuin 
requirements  are  not  siib|ei:t  to  review 
by  OMB  bee  .luse  thev  do  nut  i  onstitute 
a  "collection  of  information"  under  tlie 
PR.\:  .Sections  KlOJ  ;n(i  ).  lOOt  H){d\. 


(b).  and  (c);  1003  ll(a)(:i|and  (b); 
100;i  2n(a)  through  (h):  1003  21(a) 
through  (d):  1003  22(a)  and  (b): 

1003  30(a)  and  (b),  1003.31(a)  and  (b); 

1004  2(a)  through  (i);  1004. 3(a)  through 
(i).  1004  4(a)  through  (h);  and  1005  21(a) 
through  ((  )  These  re(]uirements  "apply 
tn  the  (  nllection  of  information  during 
the  (  (induct  of  general  investigations  or 
audits"  (5  CFR  1320  4(h))   The  following 
labeling  requirements  are  also  not 
subject  to  review  under  the  PRA 

bei  aiise  thev  are  a  public  disclosure  of 
information  originallv  supplied  by  the 
Federal  Ciovernment  to  the  recipient  for 
the  purpose  of  disc;losure  to  the  public 
(SCFR  1320  3(c)(2)):  .Sei:tions 
1020  10(c)(4).  1030  10(c)(6).  1040.10(g), 
1040  30(c)(1),  and  1030  10(d)(1). 


D,ite(i    Mhv  26,  2000 
William  K.  Hubbard, 

Srnior  Associatf  ('A)mmission<'r  fc  PoIk  y. 
Planning,  and  Lf^islation 
|FK  [)(M     0()-l,i8'J2  Filed  (>-2-()():  HAn  ani| 
BILLING  CODE  41SO-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  99D-0529] 

Agency  Information  Collection 
Activities;  Announcement  of  OMB 
Approval;  Changes  to  an  Approved 
NDA  or  ANDA 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  a  collection  of  information  entitled 
"Changes  to  an  Approved  NDA  or 
ANDA"  has  been  approved  by  the  Office 
of  Management  and  Budget  (OMB) 
under  the  Paperwork  Reduction  Act  of 
1995. 

FOR  FURTHER  INFORMATION  CONTACT: 

Karen  L.  Nelson,  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-827-1482. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  January  6,  2000  (65 
FR  779),  the  agency  announced  that  the 
proposed  information  collection  had 
been  submitted  to  OMB  for  review  and 
clearance  under  44  U.S.C.  3507.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  OMB  has  now  approved  the 
information  collection  and  has  assigned 
OMB  control  number  0910-0431.  The 
approval  expires  on  February  28,  2001. 
A  copy  of  the  supporting  statement  for 
this  information  collection  is  available 
on  the  Internet  at  http://www.fda.gov/ 
ohrms/dockets. 

Dated:  May  26.  2000. 
William  K.  Hubbard, 

Senior  Associate  Commissioner  for  Policy. 
Planning,  and  Legislation. 
IFR  Doc.  00-13891  Filed  6-2-00;  8:45  am) 
BILUNG  CODE  4160-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  OON-0725] 

Agency  information  Collection 
Activities;  Submission  for  OMB 
Review;  Comment  Request;  Interstate 
Shellfish  Dealers  Certificate 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  the  proposed  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Submit  WTitten  comments  on  the 
collection  of  information  by  July  5, 
2000. 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to  the 
Office  of  Information  and  Regulatory 
Affairs,  OMB,  New  Executive  Office 
Bldg.,  725  17th  St.  NW.,  rm.  10235, 
Washington,  DC  20503,  Attn:  Desk 
Officer  for  FDA. 

FOR  FURTHER  INFORMATION  CONTACT: 

Peggy  Schlosburg,  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-827-1223. 

SUPPLEMENTARY  INFORMATION:  In 
compliance  with  44  U.S.C.  3507,  FDA 
has  submitted  the  following  proposed 
collection  of  information  to  OMB  for 
review  and  clearance. 

Interstate  Shellfish  Dealers 
Certificate— (OMB  Control  Number 
9910-0021)— Extension 

Under  42  U.S.C.  243,  FDA  is  required 
to  cooperate  with  and  aid  State  and 


local  authorities  in  the  enforcement  of 
their  health  regulations  and  is 
authorized  to  assist  States  in  the 
prevention  and  suppression  of 
communicable  diseases.  Under  this 
authority,  FDA  participates  with  State 
regulatorv'  agencies,  some  foreign 
nations,  and  the  molluscan  shellfish 
industry  in  the  National  Shellfish 
Sanitation  Program  (NSSP).  The  NSSP  is 
a  voluntary,  cooperative  program  to 
promote  the  safety  of  molluscan 
shellfish  by  providing  for  the 
classification  and  patrol  of  shellfish 
growing  waters  and  for  the  inspection 
and  certification  of  shellfish  processors. 
Each  participating  State  and  foreign 
nation  monitors  its  molluscan  shellfish 
processors  and  issues  certificates  for 
those  that  meet  the  State  or  foreign 
shellfish  control  authority's  criteria. 
Each  participating  State  and  nation 
provides  a  certificate  of  its  certified 
shellfish  processors  to  FDA  on  Form 
FDA  3038,  "Interstate  Shellfish  Dealer's 
Certificate."  FDA  uses  this  information 
to  publish  the  "Interstate  Certified 
Shellfish  Shippers  List,"  a  monthlv 
comprehensive  listing  of  all  molluscan 
shellfish  processors  certified  under  the 
cooperative  program.  If  FDA  did  not 
collect  the  information  necessar>'  to 
compile  this  list,  participating  States 
would  not  be  able  to  identify  and  keep 
out  shellfish  processed  by  uncertified 
processors  in  other  States  and  foreign 
nations.  Consequently,  the  NSSP  would 
not  be  able  to  control  the  distribution  of 
uncertified  and  possibly  unsafe  shellfish 
in  interstate  commerce,  and  its 
effectiveness  would  be  nullified. 

In  the  Federal  Register  of  March  7, 
2000  (65  FR  12013),  the  agency 
requested  comments  on  the  proposed 
collections  of  information.  No 
significant  comments  were  received. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 


Table  1  .—Estimated  Annual  Reporting  Burden 


Form  No. 


No.  of 
respondents 


Annual 

frequency  per 

response 


Total  annual 
responses 


Hours  per 
response 


Total  hours 


FDA  3038 


35 


58 


2,036 


10 


204 


'  There  are  no  capital  costs  or  operating  and  maintenance  exists  associated  with  this  collection  of  infonnation. 
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This  H.stimatt!  is  ba.sed  on  thf  niimb«>r 
of  certificates  rtnioived  in  1999. 

Hated   Mav  2«.  2000. 
William  K.  HubiMrd. 

Senior  Assotiatf  (Aimmissiniifr  U>r  Policy . 
Planninn.  and  l^f(islution 
|KR  Ux    (K)-1.1H'H)  Kilml  h-2-OO;  a  4^  rtml 
HLUNO  COM  41«0-01-^ 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

HMlth  Car*  nnancing  Administration 

[Docunwnt  ktonttflar:  HCFA-2S52-46] 

Agancy  Infonnatlon  Collaction 
Actlvltlaa:  Propoaad  Collactton; 
Commant  Raquaat 

agency:  Health  C'.are  Financing 
Administration 

In  compliant:*'  with  the  roquin-ment 
of  section  .150tJlc)(2)(A)  of  the 
Paperwork  Reduction  Ai:t  of  199.'j.  the 
Health  Clare  Financing  Administration 
(HCFA).  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summarv'  of  propose*! 
colUx:tions  for  public  comment 
Interesteti  [)ersons  are  invited  to  send 
comments  rttgarding  this  burden 
estimate  or  anv  other  asp«!<;t  of  this 
colle<:tion  of  information,  including  anv 
of  the  following  sub)e<:ts:  (1)  The 
necessity  and  utilitv  of  the  proposed 
information  colUnition  for  the  proper 
performan<:e  of  the  agent  v's  fun(  tions. 
(2|  the  ac(  ura(  V  of  the  estimated 
burden.  (.1)  wavs  to  enhanc*'  the  (jiialitv. 
ulilitv.  and  (  larit\  of  the  information  to 
\w  colle<:ted,  and  f4)  the  use  of 
automated  collection  tethnujues  or 
other  forms  of  information  technology  to 
minimise  the  information  colltw  tion 
burden. 

Type  of  InfnrmatioiJ  (k)lh(tion 
Hf<jUfst  Revision  of  a  ( iirrentlv 
approved  colle<  tion,  Titir  i>t 
Information  ('.ollrction  Hospital  and 
Health  dare  ( Complex  (lost  Report  an<l 
supporting  Regulations  in  42  (!FR 
413  20  and  41.»  24.  t'orw  So    HCFA- 
2552-96  (OMB  0938-0050).  I  'se  Form 
HC;FA-2552-96  is  the  form  used  by 
hospitals  partu  ipating  in  thf  Medic  are 
program  This  torm  re[)orts  the  health 
car*'  c:osts  used  to  iletermine  the  amount 
of  services  rendered  to  Medicare 
beneficiaries.  Fnec/iiefu v  AnnualU. 
AfffHtt'fl  Piihlit    Husinesses  or  other  fur 
profit;  Not-for  profit  institutions. 
SunihtT  of  Hfspoittirnts   7.000:  Total 
Annual  Hfsponsi's   7.000;  Total  Ai\naal 
Hours  4.ti29.00() 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  lol lections 


referenced  above,  access  HCFAs  Web 
.Site  address  at  http://www.hcfa.gov/ 
regs/prdact95.htm.  or  E-mail  your 
request,  including  your  address,  phone 
number,  OMB  number,  and  HCFA 
diKzument  identifier,  to 
Paperwork@hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  60  days  of  this  notice  directly  to 
the  HCFA  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
HCFA,  Office  of  Information  Services. 
.Security  and  Standards  Group,  Division 
of  HCFA  Enterprise  Standards. 
Attention   Julie  Brown,  Room  N2-14- 
26,  7500  .Se<:uritv  Boulevard.  Baltimore. 
Maryland  21244-1850 

Urtled   Mav  25,  21K)0 
|ohn  P  Burke  III. 

Hrpurls  Cli-aniru  f  OfficfT.  Secunt\  and 
.Sfonduri/s  I, roup  Division  at  liLFA 
Hnterprisf  Standanis 
UK  Uo<    00-1.19H1  Filt'il  t>-J-00.  845  am] 

BtLUNQ  COOE  4120-03-P  ] 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Haaltti  Cara  Financing  Administration 

[Document  ld«ntift*r:  HCFA-R-0294] 

Agancy  Information  Collaction 
Activitias:  Proposad  Collaction; 
Commant  Raquaat 

AGENCY:  Health  Care  Financing 
.Xdministration 

In  ( (miplianc  f  with  the  requirement 
of  seition  3506((:)(2)(AI  of  the 
Paperwork  Reduction  .\i.\  of  1995.  the 
Health  Care  Financ mg  Administration 
(HCFA),  Department  of  Health  and 
Human  Servi<  es.  is  publishing  the 
following  summary  of  proposed 
( ()lle<  tions  for  public  (  omment 
Interested  persons  are  united  to  send 
(  omments  regarding  this  burden 
estimate  or  an\  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjet  ts   (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  Proper 
performance  of  the  agenc  y's  functions; 
(2)  the  ac(  uracv  of  the  estimated 
burden.  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  te<;hnc)logy  to 
minimize  the  information  collection 
burden 

Tvpf  of  Information  Collection 
Ht'(]Ufst  New;  Titif  of  Information 
CMllfction   Hospital  (icmdition  of 
Participation;  identification  of  Potential 


Organ.  Tissue,  and  Eye  Donors  and 
Transplant  Hospitals'  Provision  of 
Transplant-Related  Data  and  Supporting 
Regulations  at  42  CFR  482.45;  Form  No.: 
HCFA-R-0294  (OMB#  0938-NEW);  i'sp: 
Hospitals  must  document  that  they  have 
protocols  for  referral  of  organ,  tissue, 
and  eye  donors  and  that  they  have 
contacted  the  organ  procurement 
organization  and  (in  some  cases)  the 
tissue  bank  and/or  eye  bank  about  every 
death  or  imminent  death  so  that 
surveyors  can  verify  that  the  hospital  is 
in  compliance  with  the  Medicare/ 
Medicaid  conditions  of  participation  for 
hospitals;  Frequency:  On  occasion; 
Affected  Public:  Business  or  other  for- 
profit.  Not-for-profit  institutions: 
Slumber  of  Respondents:  6,100;  Total 
Annual  Responses:  1.491.700;  Total 
Annual  Hours:  146,070. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  HCFAs  Web 
Site  address  at  http://www.hcfa.goy/ 
regs/prdact95.htm,  or  E-mail  your 
request,  including  your  address,  phone 
number.  OMB  number,  and  HCFA 
document  identifier,  to 
Paperwork@hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  60  days  of  this  notice  directly  to 
the  H(TA  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
HCF-A.  Offic:e  of  Information  .Services. 
.Security  and  Standards  Ciroup,  Division 
of  HC'FA  Enterprise  .Standards, 
Attention:  lulie  Brown,  Room  N2-14- 
26,  7500  Se<:urity  Boulevard,  Baltimore. 
Maryland  21244-1850. 

D,lte.l    Md\  Ji    2(M)() 
Inhn  P  Burke  111. 

f{ri>ons  Clramnri-  Offin-r.  HCFA  Office'  of 

Infornuition  Sfnices.  Scninty  and  Standards 

(innip  Division  of  HCFA  EntiTpnsi' 

Standards 

|FR  U<M     00-1.1982  Filed  t>-2-(K).  8  4.')  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Haalth  Cara  Financing  Administration 

[Document  Idantlfter:  HCFA-1 728-94] 

Agancy  Information  Collaction 
Activitias:  Proposad  Collaction; 
Commant  Raquaat 

agency:  Health  Care  Financing 
Administration 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995.  the 


Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions: 
(2)  the  accuracy  of  the  estimated 
burden:  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected:  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

Type  of  Information  Collection 
Request:  Revision  of  a  currently 
approved  collection:  Title  of 
Information  Collection:  Home  Health 
Agency  Cost  Report  and  Supporting 
Regulations  in  42  CFR  413.20,  413.24, 
and  413.106:  Form  No.  HCFA-1 728-94 
(OMB  0938-0022):  Vse:  Form  HCFA- 
1 728-94  is  the  form  used  by  HHAs 
participating  in  the  Medicare  program. 
This  form  reports  the  health  care  costs 
used  to  determine  the  amount  of 
reimbursable  costs  for  services  rendered 
to  Medicare  beneficiaries;  Frequency: 
Annually:  Affected  Public:  Businesses 
or  other  for-profit:  Not-for-profit 
institutions  institutions;  Number  of 
Respondents:  8.950;  Total  Annual 
Responses:  8,950:  Total  Annual  Hours: 
1.599,700. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  HCFAs  Web 
Site  address  at  http://www.hcfa.gov/ 
regs/prdact95.htm,  or  E-mail  your 
request,  including  your  address,  phone 
number,  OMB  number,  and  HCFA 
document  identifier,  to 
Paperwork@hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  60  days  of  this  notice  directly  to 
the  HCFA  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
HCFA.  Office  of  Information  Services, 
Security  and  Standards  Group,  Division 
of  HCFA  Enterprise  Standards, 
Attention:  Julie  Browm,  Room  N2-14- 
26,  7500  Security  Boulevard,  Baltimore, 
Maryland  21244-1850. 


Dated:  May  25,  2000. 
John  P.  Burke  UI, 

Reports  Clearance  Officer.  Securitv  and 
Standards  Group.  Division  of  HCFA 
Enterprise  Standards. 

[FR  Doc.  00-13985  Filed  6-2-00;  8:45  am) 
BILUNG  CODE  4120-03-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 
[Document  Identifier:  HCFA-3070] 

Agency  Information  Collection 
Activltiea:  Propoaad  Collection; 
Comment  Request 

agency:  Health  Care  Financing 
Administration. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA).  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions: 
(2)  the  accuracy  of  the  estimated 
burden:  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected:  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

Type  of  Information  Collection 
Request:  Reinstatement,  with  change,  of 
a  previously  approved  collection  for 
which  approval  has  expired;  Title  of 
Information  Collection:  Intermediate 
Care  Facility  for  the  Mentally  Retarded 
or  Persons  with  Related  Conditions  ICF/ 
MR  Survey  Report  Form  (3070G-I)  and 
Supporting  Regulations  at  42  CFR 
431.52,  431.151,  435.1009,  440.150. 
440.220,  442.1.  442.10-442.16.  442  .30. 
442.40.  442.42,  442.100-442.119. 
483,400-483,480,  488.332,  488.400,  and 
498.3-^98.5;  Form  No.:  HCFA-3070 
(0938-0062);  Use:  The  survey  forms  are 
needed  to  ensure  provider  compliance. 
In  order  to  participate  in  the  Medicaid 
program  as  an  ICF/MR,  a  providers  must 
meet  Federal  standards.  The  survey 
report  form  is  used  to  record  providers' 
level  of  compliance  with  the  individual 
standard  and  report  it  to  the  Federal 
government:  Frequency:  Annually: 
Affected  Public:  Business  or  other  for- 


profit.  Not-for-profit  institutions: 
Number  of  Respondents:  6,763;  Total 
Annual  Responses:  6,763:  Total  Annua] 
Hours:  21,600. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  HCFA's  Web 
Site  address  at  http://Mrww.hcfa.gov/ 
regs/prdact95.htm,  or  E-mail  vour 
request,  including  your  address,  phone 
niunber,  OMB  number,  and  HCFA 
document  identifier,  to 
Paperwork@hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  60  days  of  this  notice  directly  to 
the  HCFA  Paperwork  Clearance  Officer 
designated  at  the  following  address: 

HCFA,  Office  of  Information  Services. 
Seciurity  and  Standards  Group.  Division 
of  HCFA  Enterprise  Standards, 
Attention:  Julie  Brown.  Room  N2-14- 
26.  7500  Securitv  Boulevard.  Baltimore, 
Maryland  21244-1850. 

Dated:  May  25.  2000. 
lohn  P.  Burke  lU. 

Reports  Clearance  Officer.  Security  and 
Standards  Group.  Division  of  HCFA 
Enterprise  Standards 

[FR  Doc.  00-13986  Filed  6-2-00;  8.45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 
[Document  Identifier:  HCFA-n-0211] 

Agency  Information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request 

AGENCY:  Health  Care  Financing 
Administration. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Himaan  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden:  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected:  and  (4)  the  use  of 
automated  collection  techniques  or 
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other  forms  of  infiirination  tt^(:hn()l()^y  I" 
minimize  the  information  (  ollection 
burden. 

Tvpf  of  Infonnntmn  Collfctian 
Ficqupst  Exten.sion  of  a  currentlv 
approved  collet;tion;  Title  of 
Information  Collection  Model 
.Application  Template  for  State  Child 
Health  Plan  Under  Title  XXI  of  the 
Social  Security  Act,  State  Children's 
Health  Insurance  Program,  and  Model 
Application  Template  and  ln.structions; 
Form  No.:  HCFA-R-21 1  (OMB  #0938- 
0707);  i'se:  States  are  required  to  submit 
Title  XXI  plans  and  amendments  for 
approval  by  the  Secretary  pursuant  to 
section  2102  of  the  Social  Security  Act 
in  order  to  receive  funds  for  initiating 
and  expanding  health  insurance 
coverage  for  uninsured  children.  The 
model  application  Template  is  used  to 
assist  States  in  submitting  a  State  Child 
Health  Plan  and  amendments  to  that 
plan;  Affected  Public  State.  Local  or 
Tribal  Government;  Number  of 
Respondents:  37;  Total  Annual 
Responses:  37;  Total  Annual  Hours: 
2.960 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  HCFA's  W(>b 
Site  address  at  http://www.hcfa.gov/ 
regs/prdact95  htm,  or  E-mail  your 
re(4uesf,  including  your  address,  phone 
number.  OMB  number,  and  HCFA 
document  i<lentifier.  to 
Paperwork^dhcfa.gov.  or  call  the  Reports 
Clearance  Office  on  (410)  7H»>-132H 
Written  comments  and 
recommendations  for  the  propose*! 
information  colletitions  must  be  mailed 
within  30  days  of  this  notice  directly  to 
the  OMB  desk  officer  OMB  Human 
Resources  and  Housing  Branch, 
Attention:  Allison  Evdt,  New  Executive 
Office  Building,  Room  10235. 
Washington.  DC  20503. 

Uali-tl    M-n  J''i,  JOOO. 
lohn  P  Burke  III. 

HChW  Hri„,i:si:lr,ir<in(i'Ufficf!r.  llChA  Otfu  >■ 
lit  IntiirnHithiii  Senufs,  Sfctintv  and 
Staniiards  (.'rou/;.  Divisiuii  u)  HLFA 
Enterprise  Standanls 
!1K1)<.(    DO  1  I'm  1  iilr.i  (,  jon  R  4'i  rtiiil 

MLLINO  CODE  4120-(»-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Healtti  Cara  Financing  Administration 
[Document  ktonttftor:  HCFA-1514] 

Agancy  Infonnatlon  Coilaction 
Actlvttlas:  Submisalon  for  OMB 
Raviaw;  Commant  Raquaat 

agency:  Health  Care  Financing 
Administration. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995.  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Serx'ices,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

Tvpe  of  Information  Collection 
Request:  Revision  of  a  currently 
approved  collec:tion;  Title  of 
Information  Collection:  Hospital 
Request  for  Certification  in  the 
Medicare/Medicaid  Program;  Form  No.: 
HCFA-1514  (OMB  #0938-0380);  Use: 
Section  1861  of  the  Social  Security  Act 
requires  hospitals  and  critical  access 
hospitals  to  be  certified  to  participate  in 
the  Medicare/Medicaid  program  These 
providers  must  complete  the  "Hospital 
R*>quest  for  Certification  in  the 
Medicare/Medicaid  Program  "  form  in 
order  to  be  certified  or  recertified; 
Frequency  Annually;  Affected  Public: 
Business  or  other  for-profit.  Not-for- 
profit  in.stitutions;  Number  of 
Respondents  6,300,  Total  Annual 
Respimses  2,000;  Total  Annual  Hours 
500. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  ac:cess  HCFA's  Web 
Site  address  at  http://www.hcfa.gov/ 
regs/prdact95.htm.  or  E-mail  your 
request,  including  your  address,  phone 
number,  OMB  number,  and  HCFA 
document  identifier,  to 
Paperwork@hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 


recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  30  days  of  this  notice  directly  to 
the  OMB  desk  officer:  OMB  Human' 
Resources  and  Housing  Branch, 
Attention:  Allison  Evdt,  New  Executive 
Office  Building.  Room  10235, 
Washington,  DC  20503. 

Dated:  Mav  25.  2000. 
lohn  P.  Burke  III. 

HCFA  Reports  Clearance  Officer.  HCFA  Office 
of  Information  Senices.  Security  and 
Standards  Croup.  Division  of  HCFA 
Enterprise  Standards 
IFR  Doc.  00-13984  Filed  6-2-00;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Haalth  Cara  Financing  Adminiatratlon 

tHCFA-1137-N] 

Madicara  Program;  Announcamant  of  a 
Sarlaa  of  National  and  Raglonal 
Training  Saaalona  To  Provida  Training 
to  Madicara+Choica  Organizations  and 
Ottwrs  Concaming  Data 
Raqulramants,  and  tha  Timaly  and 
Accurata  Submiaalon  of  Ptiyaician  and 
Hoapital  Outpatient  Encountar  Data  To 
Support  a  Comprahanalva  Risk 
Adjustmant  Modal. 

agency:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
ACTION:  Notice  of  meetings. 

SUMMARY:  This  notice  announces  a 
series  of  national  and  regional  training 
sessions  to  provide  Medicare-t-Choice 
organizations,  providers,  practitioners, 
and  others  with  appropriate  technical 
training  to  enable  them  to  submit  timely 
and  accurate  physician  and  hospital 
outpatient  encounter  data.  The  national 
training  sessions  will  address  the 
following  topics: 

•  Data  requirements  and  edits  for 
physician  encounter  data. 

•  Data  requirements  and  edits  for 
hospital  outpatient  encounter  data. 

Over\iew  of  Comprehensive  Risk 
Adjustment  models  and  timeline. 
Review  of  workflow  associated  with 
encounter  data  transactions. 
Communications  and  connectivity  to 
the  Palmetto  Data  Network  and  the 
Encounter  Data  Front-End  Edits  system. 

•  Tracking  status  and  disposition  of 
encounter  data  submissions. 

•  Review  of  training  events  and 
customer  support  services.  The  regional 
meetings  will  deal  with  the  specific 
requirements  for  submission  of 
physician  encounter  data  and  hospital 
outpatient  encounter  data. 


NATIONAL  TRAINING  DATES:  The  Physician 
National  Training  session  is  scheduled 
for  June  19,  2000  from  9  a.m.  until  4 
p.m.,  Eastern  Time.  The  Hospital 
Outpatient  National  Training  session  is 
scheduled  for  September  15,  2000  from 
9  a.m.  until  4  p.m..  Eastern  Time. 
NATIONAL  ADDRESSES:  The  National 
meetings  on  June  19,  2000  and 
September  15.  2000  will  be  held  in  the 
HCFA  Auditorium,  7500  Security 
Boulevard,  Baltimore,  Maryland,  21244- 
1850. 

REGIONAL  TRAINING  DATES  AND  CmES:  The 
Physician  Regional  Training  sessions 
will  be  held  as  follows: 

Physician  Encounter  Data  Training  Schedule 
2000 


Date  and  Location 

lune  29-30,  2000: 
BOSTON,  MA— Sheraton  Boston  Hotel,  39 
Dalton  Street,  Boston,  MA  02199.  (617) 
236-2000 
July  6-7,  2000: 
SAN  FRANCISCO,  CA— Hotel  Nikko.  222 
Mason  Street,  San  Francisco,  CA  94102, 
(415)  394-1111 
July  11-12,2000: 
CHICAGO,  IL— The  Drake  Hotel.  140  East 
Walton  Place.  Chicago.  IL  6061 1,  (312) 
787-2200 
lulv  17-18,  2000: 
ATLANTA.  GA— Hyatt  Regency,  265 
Peachtree  Street.  NE,  Atlanta',  GA  30303, 
(404) 577-1234 

The  Hospital  Outpatient  Regional 
Training  sessions  will  be  held  as 
follows: 

Hospital  Outpatient  Encounter  Data  Training 
Schedule  2000 

Date  and  Location 

September  18-19,  2000: 
SAN  FRANCISCO,  CA— San  Francisco 
Airport.  Marriott  1800  Old  Bayshore 
Highway.  Burlingame.  CA  94010,  (650) 
692-9100 
September  21-22,  2000: 

ATLANTA,  GA— Wyndham  Atlanta,  160 
Spring  SU^et,  Atlanta,  GA  30303.  (404) 
688-8600 
October  16-17,  2000: 

CHICAGO,  IL— Westin  O'Hare,  6100  River 
Road.  Rosemont,  IL  60018,  (847)  698- 
6000 
October  19-20,  2000: 

BOSTON,  MA— Boston  Park  Plaza  Hotel, 
64  Arlington  Street,  Boston.  MA  02116, 
(617)426-2000 

FOR  FURTHER  INFORMATION  CONTACT: 

Encounter  Data  Representative  at  (301) 
519-6700  or  e-mail  us  with  your 
questions  at 

encounterdata@aspensys.com.  Please 
refer  to  the  HCFA  Advisory  Committees 
Information  Lines  1(877)  449-5659  toll 
free  or  (410)  786-9379  local  or  via  the 
Internet  at  hhtp:wwrw. hcfa.gov/fac  for 
additional  information  and  updates  on 
committee  activities. 
SUPPLEMENTARY  INFORMATION: 


Background 

The  Balanced  Budget  Act  of  1997 
(BBA)  (Public  Law  105-33)  established 
the  Medicare-t-Choice  program.  Under 
the  BBA,  we  must  implement  a  risk 
adjustment  methodology  that  accounts 
for  variations  in  per  capita  costs  based 
on  health  status  and  other  demographic 
factors  for  payment  to  Medicare-t-Choice 
organizations  (M-t-COs).  Risk  adjustment 
implementation  began  January  1,  2000. 

The  BBA  also  gives  us  the  authoritv 
to  collect  inpatient  hospital  data  for 
discharges  on  or  after  July  1 ,  1997,  and 
additional  data  for  services  occurring  on 
or  after  July  1,  1998.  Pending  OMB 
approval,  M-t-COs  must  submit 
physician  and  hospital  outpatient 
encounter  data  on  the  following 
schedule: 

•  October  1,  2000:  Submission  of 
physician  encounters  begins. 

•  January  1,  2001:  Submission  of 
hospital  outpatient  encounters  begin 
with  dates  of  services  retroactive  to 
October  1,  2000. 

This  notice  announces  these  training 
sessions  to  provide  an  opportunity  for 
M-t-COs,  providers,  practitioners,  and 
others  to  obtain  information  on  the 
requirements  for  the  collection  of 
physician  and  hospital  outpatient 
encoionter  data.  These  training  sessions 
will  also  provide  additional  information 
on  our  data  collection  efforts,  systems 
processes,  training  approach,  and 
customer  service  support.  Subsequent  to 
these  sessions  we  will  implement  user 
groups  to  facilitate  ongoing  discussions 
and  training  support.  We  are 
announcing  these  training  sessions  to 
provide  physician  and  hospital 
outpatient  data  requirements  and  to 
allow  individuals  and  organizations 
familiar  with  issues  related  to  physician 
and  hospital  outpatient  data  collection 
to  raise  questions  that  can  be  answered 
in  these  and  subsequent  training 
sessions.  The  agenda  for  each  session 
will  include  presentations  by  Aspen 
Systems  Corporation,  the  encounter  data 
training  contractor,  on  related  topics 
and  will  conclude  with  a  question-and- 
answer  period. 

Registration 

Registration  for  these  training  sessions 
is  required  and  will  be  on  a  first-come, 
first-served  basis,  limited  to  two 
attendees  per  organization.  A  waiting 
list  will  be  available  for  additional 
requests.  Registration  can  be 
accomplished  via  the  Internet  at 
wrww.hcfa.gov/events  or  by  completing 
a  paper  form  available  at  the 
aforementioned  Internet  address.  A 
confirmation  notice  will  be  sent  to 
attendees  upon  finalization  of 
registration. 


Attendees  will  be  provided  with 
training  materials  at  the  time  of  the 
training  session.  We  will  accept  written 
questions  or  requests  for  training 
materials  either  before  the  session  or  up 
to  14  days  after  the  session.  These 
written  questions  or  requests  must  be 
sent  to:  Aspen  Svstems  Corporation. 
ATTN:  Wanda  Keyes,  Mail  Stop  9Y. 
2277  Research  Boulevard,  Rockville, 
Maryland  20850. 

You  may  also  contact  Encounter  Data 
Representative:  Telephone  Number: 
(301)  519-6700,  Fax  Number:  (301)  519- 
6360,  E-mail: 
encounterdata@aspensy  s  .com . 

(Authority:  Section.s  1851  through  1859  of 
the  Social  Security  Act  (42  U.S.C.  ]395w-21 
through  1395W-28)) 

(Catalog  of  Federal  Domestic  -Assistance 
Program  No.  93.773  Medicare — Hospital 
Insurance  Program;  and  No.  93.774. 
Medicare — Supplementary-  Medical 
Insurance  Program) 

Dated:  May  31.  2000. 
Nancy-Ann  Min  DeParle. 

Administrator.  Health  Care  Financing 
Administration. 

IFR  Doc.  00-14091  Filed  6-2-00:  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Availability  of  Additional  HRSA 
Competitive  Grants 

AGENCY:  Health  Resources  and  Services 

Administration,  HHS. 

ACTION:  Notice  of  availability  of  funds 

SUMMARY:  The  Health  Resources  and 
Services  Administration  (HRSA) 
announces  the  availability  of  funds  for 
several  HRSA  programs,  this  Notice 
lists  several  programs  that  are 
aimoimcing  competitions  for  fiscal  year 
(FY)  2000  funds  but  were  not  published 
in  the  Fall  1999  HRSA  Preview. 

This  Notice  includes  funding  for 
HRSA  discretionary  authorities  and 
programs  as  follows:  (1)  National  Oral 
Health  Policy  Center  (MCHB);  and  (2) 
Partnership  for  State  Oral  Health 
Leadership  Cooperative  Agreement 
(MCHB). 

These  programs  were  not  published  in 
the  Fall  1999  HRSA  Preview  and  will 
only  appear  in  the  Federal  Register  and 
on  the  HRSA  Home  Page  at:  http:// 
www.hrsa.dhhs.gov/.  The  next  edition  of 
the  HRSA  Preview  is  plaimed  to  be 
published  in  mid-2000.  The  purpose  of 
the  HRSA  Preview  is  to  provide  the 
general  public  with  a  single  source  of 
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pnivjrani  and  application  infcirination 
related  to  thr  A^tmcy's  competilivt' 
^ranl  ()ff»'rinns  Thf  MRSA  Prt^vifw  in 
(ii'signt'd  to  rvplai  t*  inultiple  Kederal 
Register  notions  whu  h  traditionally 
adv»»rtis«td  the  avadabditv  of  HKSA  s 
dis«:r»'ti()narv  funds  for  its  various 
prof^rams 

l).lt.-,t    M.u    10    JIMIII 
Claude  Karl  Fox, 

A(liiiii\i-<triiliir 

How  To  Obtain  Further  Information 

You  (.an  download  this  Notice  in 
Ad()bt»  .Acrobat  format  (  pdf)  from 
HRSA  s  web  situ  at  http:// 
www  brsa  Hhh s  i;n v ■ ' 

To  Obtain  an  Application  Kit 

It  is  re<:omm»tnded  that  you  rnad  tht; 
introductory  matorials.  t»'rminolo^y 
sof:tion.  and  individual  program 
catfjgorv  descriptions  to  fully  assess 
your  eligibility  for  grants  b^ffore 
requesting  k.its   As  a  general  rule,  no 
more  than  one  kit  per  category  will  lie 
mailed  to  applicants  Upon  review  of 
the  program  descriptions,  plea.se 
determine  which  category  or  categories 
of  application  k.it(s)  you  wish  to  receive 
and  call  1-877^77-2123  to  register  on 
the  spwific  mailing  list   Application 
kits  are  generally  available  60  days  prior 
to  appli(  ation  deaciliiie   If  kits  are 
already  available,  they  will  be  mailed 
immediately 

Also,  you  can  register  online  to  b«' 
sent  specific  grant  application  materials 
by  following  the  instructions  on  the  web 
page  or  accessing  httpV'www  hrsa  gov/ 
g-order;i  htm  dire<  tlv   Your  mailing 
information  will  be  added  to  our 
database  and  material  will  be  sent  to 
you  as  it  becomes  available. 

Grant  Terminology 

Application  Dfiidlines 

Appli(  ations  will  be  ( onsidered  "on 
time"  if  they  are  either  receix'ed  on  or 
before  the  established  deadline  date  or 
postmarked  on  or  before  the  deadline 
date  given  m  the  program 
aniiouni  ement  or  in  the  applu  atinn 
materials 

Authorizations 

The  citations  of  provisions  of  the  laws 
authorizing  the  various  programs  are 
provided  immediately  preceding 
groupings  of  program  c:ategories 

CFDA  SuivhtT 

Applicants  must  use  the  CFDA 
number  when  r*Hjuestiiig  application 
materials  The  Catalog  of  Federal 
Domestic:  Assistance  (CFDA)  is  a 
Covernmentwide  compendium  of 
Federal  programs,  projet:ts.  services,  and 


activities  w  huh  provide  assistance. 
Programs  listed  therein  are  given  a 
CFDA  Number 

('.(■Htperativt'  Aiin^rmfnt 

A  financial  assistance  inechajusm 
(grant)  used  when  substantial  Federal 
programmatu  involvement  with  the 
recipient  during  performance  is 
anticipated  by  the  Agency. 

Eligibility 

.•\uthoriring  legislation  and 
[irogrammatic  regulations  specify 
eligibility  for  individual  grant  programs 
In  general,  assistance  is  provided  to 
nonprofit  organizations  and  institutions. 
Slate  and  local  governments  and  their 
agencies,  and  occasionally  to 
individuals  For-profit  organizations  are 
eligible  to  rot:eive  awards  under 
financial  assistance  programs  unless 
specifically  excluded  by  legislation. 

Estimated  Amount  of  Competition 

The  funding  level  listed  is  provided 
for  planning  purposes  and  is  subject  to 
the  availability  of  funds  or 
congressional  action. 

Funding  Priorities  and/or  Preferences 

Spe<  lal  priorities  or  preferences  are 
those  which  the  individual  programs 
have  identified  for  the  funding  cycle. 
Some  programs  give  preference  to 
organizations  which  have  specific 
capabilities  such  as  telemedicine 
networking  or  established  relationships 
with  managed  care  organizations. 
Preference  also  may  be  given  to  a{:hieve 
an  sH^uitable  geographic  distribution  and 
other  reasons  to  increase  the 
eff»K:tiveness  of  the  programs. 

Key  Offices 

The  Grants  Management  Office  serves 
as  the  foc:al  point  for  grants  policy. 
budgetar\'.  and  business  matters  The 
program  office  contact  is  provided  for 
(juttstions  specific:  to  the  prc)jec:t 
ac  tivities  of  the  programs  and  program 
iib)»H:tives 

SUitrhiiij!,  Requirements 

Several  HRSA  programs  recquire  a 
matching  amount,  or  percentage  of  the 
total  project  support,  to  c:ome  from 
sources  other  than  Federal  funds. 
Matc:hing  requirements  are  generally 
mandated  in  the  authorizing  legislation 
for  spt'cific  categories   Also,  matching 
rt'quirements  may  be  administratively 
recjuired  by  the  awarding  office.  Such 
rec^uirements  are  set  forth  in  the 
application  kit 

Project  Period/Budget  Period 

The  projet:t  period  is  the  total  time  for 
which  support  of  a  discretionary  project 


has  been  programmatically  approved. 
The  project  period  consists  of  one  or 
more  budget  periods,  each  generally  of 
one  vear  duration.  Continuation  of  any 
project  from  one  budget  period  to  the 
next  is  subject  to  satisfactory' 
performance,  availability  of  funds,  and 
program  priorities. 

Review  (Criteria 

The  following  are  generic  review- 
criteria  applicable  to  HRSA  programs: 

(1 )  That  the  estimated  cost  to  the 
Government  of  the  projec;t  is  reasonable 
considering  the  anticipated  results. 

(2)  That  project  personnel  or 
prospective  fellows  are  well  qualified  by 
training  and/or  experience  for  the 
support  sought,  and  the  applicant 
organization  or  the  organization  to 
provide  training  to  a  fellow  has 
adetiuate  facilities  and  manpower 

(3)  That,  insofar  as  practical,  the 
proposed  activities  (scientific  or  other), 
if  well  executed,  are  capable  of  attaining 
project  objectives. 

(4)  That  the  project  objectives  are 
capable  of  achieving  the  specific 
program  objectives  defined  in  the 
program  announcement  and  the 
proposed  results  are  measurable. 

(5)  That  the  method  for  evaluating 
proposed  results  includes  criteria  for 
determining  the  extent  to  which  the 
program  has  achieved  its  stated 
objectives  and  the  extent  to  which  the 
accomplishment  of  objectives  can  be 
attributed  to  the  program. 

(6)  That,  in  so  tar  as  practical,  the 
proposed  activities,  when 
accomplished,  are  replic;able.  national 
in  scope  and  include  plans  for  broad 
dissemination. 

The  specific  review  criteria  used  to 
review  and  rank  applications  are 
included  in  the  individual  guidance 
material  provided  with  the  application 
kits  Applicants  should  pay  strict 
attention  to  addressing  these  c:riteria  as 
they  are  the  basis  upon  which  their 
applications  will  be  judged 

Technical  Assistance 

Some  programs  may  have  scheduled 
workshops  and  conference  calls.  If  you 
have  questions  concerning  individual 
programs  or  the  availability  of  technic:al 
assistance,  please  contact  the  person 
listed.  Also  check  your  application 
materials  and  the  HRSA  web  site  at 
http://www.hrsa.dhhs.gov/  for  the  latest 
technical  assistance  information. 

Frequently  Asked  Questions 

1   HRSA  lists  many  telephone  numbers 
and  e-mail  addresses.  Whom  do  I 
phone  or  e-mail  and  when? 
Phone  1-877-477-2123  (1-877- 

HRSA-123)  to  register  for  application 


kits.  You  must  know  the  program's 
CFDA  number  and  title. 

If,  before  you  register,  you  want  to 
know  more  about  the  program,  an  e- 
mail/phone  contact  is  listed.  This 
contact  can  provide  information 
concerning  the  specific  program's 
purpose,  scope  and  goals,  and  eligibility 
criteria.  You  will  usually  be  encouraged 
to  request  the  application  kit  so  that  you 
will  have  clear,  comprehensive  and 
accurate  information  available  to  you. 
The  application  kit  lists  telephone 
numbers  for  a  program  expert  and  a 
grants  management  specialist  who  will 
provide  technical  assistance  concerning 
your  specific  program,  if  you  are  unable 
to  find  the  information  within  the 
materials  provided. 

2.  The  dates  listed  in  the  Federal 
Register  notice  and  the  dates  in  the 
application  kit  do  not  agree.  How  do 
I  know  which  is  correct? 

First,  register  at  1-877-477-2123  (1- 
877-HRSA-123)  for  each  program  that 
you  are  interested  in  as  shown  in  the 
Notice, 

Notice  dates  for  application  kit 
availability  and  application  receipt 
deadline  are  based  upon  the  best  known 
information  at  the  time  of  publication. 
Occasionally,  the  grant  cycle  does  not 
begin  as  projected  and  dates  must  be 
adjusted.  The  deadline  date  stated  in 
your  application  kit  is  most  likely  to  be 
correct.  If  the  application  kit  has  been 
made  available  and  subsequently  the 
date  changes,  notification  of  the  change 
will  be  mailed  to  known  recipients  of 
the  application  kit.  Therefore,  if  you  are 
registered  at  1-877-477-2123  (1-877- 
HRSA-123),  you  will  receive  the  most 
current  information. 

3.  Are  programs  announced  in  the 
Federal  Register  notice  ever 
canceled? 

Infrequently,  programs  announced 
may  be  withdrawn  from  competition.  If 
this  occurs,  a  cancellation  notice  will  be 
provided  at  the  HRSA  Homepage  at 
http://www.hrsa.dhhs.gov/. 

If  you  still  have  unanswered 
questions,  please  contact  John 
Gallicchio  or  Jeanne  Conley  of  the 
HRSA  Grants  Policy  Branch  at  301^43- 
6507  ligalIicchio@hrsa.gov  or 
iconley@hrsa.gov).  Maternal  and  Child 
Health  Bureau  (MCHB)  Grants 
Management  Office:  301-443-1440. 

The  MCHB  aimounces  the  following 
two  grant  programs: 
1 .  National  Oral  Health  Policy  Center 
(MCHB) 

Authorization:  Social  Security  Act, 
Title  V,  42  U.S.C.  701 

Purpose: 

The  purpose  of  this  Policy  Center  is 
to  explore  critical  health  policy  issues 


around  access  to  comprehensive  oral 
health  services  for  children  and  their 
families.  A  special  emphasis  on  policy 
issues  as  they  pertain  to  underserved, 
vulnerable  populations  (i.e.  Medicaid 
and  SCHIP  eligible  populations, 
children  with  special  health  care  needs, 
minority  populations)  and  the  oral 
health  care  delivery  system  as  a 
component  of  the  overall  health  care 
infrastructure  is  required. 

Eligibility:  42  CFR  51a.3. 

Funding  Priorities  and/or  Preferences: 
None. 

Review  Criteria: 

Final  criteria  are  included  in  the 
application  kit. 

Estimated  Amount  of  This 
Competition:  $125,000/year. 

Estimated  Number  of  Awards:  1. 

Estimated  Project  Period:  Three  years, 
firom  9/30/00  through  4/30/03. 

Application  Available:  6/15/00. 

To  Obtain  This  Application  Kit: 

CFDA  Number:  93.1  lOAD. 

Call  for  Application  Kit:  1-877-477- 
2123  (1-877-HRSA-123). 

Application  Deadline:  8/18/00. 

Projected  Award  Date:  9/30/00. 

The  first  budget  period  is  expected  to 
be  7  months;  subsequent  budget  periods 
will  be  12  months. 

Contact  Person:  John  P.  Rossetti  301 
443—6600  e-mail:  jrossetti@hrsa.gov. 

2.  Partnership  for  State  Oral  Health 

Leadership  Cooperative  Agreement 
(MCHB) 

Authorization:  Social  Security  Act, 
Title  V,  42  U.S.C.  701. 

Purpose: 

The  purpose  of  this  program  is  to 
fund  a  cooperative  agreement  with  a 
professional  organization  representing 
the  oral  public  health  community  at  the 
State  level.  The  agreement  will  provide 
a  forum  for  the  gathering  of  information 
and  data  and  the  provision  of  technical 
expertise  to  the  dental  public  health 
community  that  increases  access  to  the 
prevention  of  oral  disease  and  access  to 
dental  services.  This  will  be 
accomplished  by  appropriate  needs 
assessment,  program  planning, 
assurance  and  systems  development. 

Eligibihty:  42  CFR  51a.3. 

Funding  Priorities  and/or  Preferences: 

A  funding  preference  will  be  given  to 
institutions  of  higher  learning  with 
extensive  experience  in  early  discharge 
research,  linkage  with  the  Secretary 's 
Advisory  Committee  on  Infant 
Mortality,  and  published  research  and 
recognition  in  the  relevant  field. 

Review  Criteria: 

Final  criteria  are  included  in  the 
application  kit. 

Estimated  Amount  of  This 
Competition:  $130,000/year. 


Estimated  Number  of  Awards:  1. 

Estimated  Project  Period;  Five  vears. 
from  9/30/00  through  7/31/05. 

Application  Available:  6/15/00. 

To  Obtain  This  Application  Kit; 

CFDA  Number:  93.1  lOAD. 

Call  for  Application  Kit:  1-877-477- 
2123  (1-877-HRSA-123). 

Application  Deadline:  8/18/00. 

Projected  Award  Date:  9/30/00. 

The  first  budget  period  is  expected  to 
be  10  months;  subsequent  budget 
periods  will  be  12  months. 

Contact  Person:  John  P.  Rossetti  301/ 
443-6600  e-mail:  jrossettj@hrsa.gov. 

[FR  Doc.  00-13951  Filed  6-2-00;  8:45  am] 
BILUNG  CODE  4160-15-P 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  the  Secretary 

Meeting  of  Advisory  Committee  to  the 
interagency  Tasic  Force  To  Improve 
Hydroelectric  Licensing  Processes 

AGENCY:  Office  of  the  Secretary.  Interior. 
ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Ad.  this 
notice  advises  interested  persons  that 
the  Advisory-  Committee  to  the 
Interagency  Task  Force  To  Improve 
Hydroelectric  Licensing  Processes  will 
meet  on  June  8.  2000,  at  the  National 
Marine  Fisheries  Ser\'ice.  The  purpose 
of  the  meeting  is  to: 

•  Update  Committee  members  on  the 
current  activities  of  the  Interagencv 
Task  Force  (ITF);  and  to 

•  Review  and  discuss  the  ITF 
Working  Group's  draft  product  on 
improving  the  conservation  of  the 
Endangered  Species  Act  Section  7 
consultation  with  the  Federal  Energy 
and  Regulatory-  Commission's  licensing 
process. 

DATES:  The  meeting  will  be  held  June  8. 
2000:  9:00am-3pm. 
ADDRESSES:  National  Marine  Fisheries 
Service,  Building  SSMC3,  4th  Floor 
Conference  Room,  4527,  1315  East-West 
Highway,  Silver  Spring,  MD  20910. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kimberly  St.  Bernard,  Secretary  to  the 
Director,  Office  of  Habitat  Conser\'ation 
(OHC),  (301)  713-2325. 
SUPPLEMENTARY  INFORMATION:  The 
Secretary  of  the  Interior  and  the 
Chairman,  Federal  Energy  Regulatory 
Commission,  with  the  concurrence  of 
ITF  members,  established  the  Advisor^- 
Committee  to  provide  a  forum  for  non- 
Federal  entities  to  review  and  provide 
comments  on  the  deliberations  of  the 
ITF.  Interested  parties  are  invited  to 
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attend  the  m^'♦•tlrl^  ami  will  be  ^iven  an 
opportunity  to  provule  comment.s. 

l,»'s.s  than  15  (lavs'  notice  of  this 
meeting  is  bein^  given  because  of 
recently  resolved  administrative 
matters  In  light  of  the  difficulty  of 
making  changes  to  travel  plans  and 
sche<lules  and  the  expenses  such 
changes  would  entail,  it  is  ne<;essar\'  to 
hold  this  m»wting  on  |une  8.  2000,  as 
originally  planned. 

You  should  inform  Security  on  the 
building  lobby  level  that  vou  are 
attending  a  meeting  hosted  bv  the  ()H(^ 
(301)  713-2325  After  calling  OHC, 
Securitv  will  issue  vou  a  visitors  pass 
and  direct  vou  to  the  4th  P'loor 
Conference  Room.  4527. 

Dated  May  .)1    JOOO 
.\\e%  Matthiesften, 

.Sppciii/  As-iisliint  ti)  !hr  lh-sif(n>itf(t  hfdi'rtil 

OffKrr 

IKK  I)<n     00    14()M2  KlUnl  H-  1    (1(1,11    (J  ,Hni) 

WLUMQ  COOC  4310-IIMJ 


DEPARTMErfT  OF  THE  irfTERIOR 

Fish  and  Wlldltf*  S«rvk;« 

Compr«h«nslv«  Conservation  Plan  for 
Psa  Island  National  Wlldllfs  Rafugs  In 
Dar*  Co.,  NC 

action:  Notice  of  Intent  to  rondurf 
piibli(  s( oping  meetings  to  obtain 
suggestions  and  information  on  issues  to 
include  in  the  pre[)aration  of  a 
Comprehensive  ( :onserv<itii>n  Pl.in  tor 
Pea  Island  National  Wildlife  Refuge  m 
Dare  Countv.  North  Carolina 

SUMMARY:  This  noti(  i-  advises  the  publii 
that  the  i;  .S    Kish  and  Wildlife  .Servu  e 
intends  to  gather  information  necessarv 
to  prepare  a  ( iomprehensive 
(Conservation  Plan  and  assn(  laled 
environmental  doc  uments  [iiirsuanl  tn 
the  National  Knviroiiineiit,il  PdIk  v  .Xi  t 
and  implemtniting  regulations 

The  .Servu  e  will  bold  meetings  ,is 
follows 

Monday.  June  Jtv.  Joon 

1  \i  rii  -A  p  m. 
fi  p  m  -'»  p  m 

Rodanthe  Communitv  ( ienter,  Rodantlie 
North  ( larolina  27968.  (252)  987-2620 

Tuesd.iv    !une  27.  2t)()() 

1  p  m  -4  p  in 
t)  p  m  -9  [)  III 
North  (iarolina  .St.ite  .Xiiuariuiii.  374 

Airport  Road.  M.inteo,  North  ( Carolina 

27954. (252) 473    3443 

DATES:  Written  (  omments  should  be 
reit'ived  within  .)()  d.ivs  of  this 
publication 


ADDRESSES:  Comments  and  requests  for 
information  concerning  this  refuge  may 
be  addressed  to:  DA.  Brown,  M.S., 
PVV.S  ,  1106  West  Queen  Street.  P  O 
Box  329.  Edenton,  North  Carolina 
27932. (252)  482-2364, 

Information  concerning  the  refuge 
may  t)e  found  at  the  following  website: 
http://rtncf-rci.ral.r4.fws, gov 

If  v(m  wish  to  comment,  you  may 
submit  your  comments  by  any  one  of 
several  methods.  You  may  mail 
comments  to  the  above  address.  You 
may  also  comment  via  the  Internet  to 
the  following  address: 
DA  Browndfws.gov  Please  submit 
Internet  comments  as  an  ASCII  file 
avoiding  the  use  of  special  characters 
and  any  form  of  encryption  Please  also 
include  your  name  and  return  address 
in  vour  Internet  message.  If  you  do  not 
rec;eive  a  confirmation  from  the  system 
that  we  have  received  your  Internet 
message,  contact  DA  Brown  directly  at 
the  above  address  Finally,  you  may 
hand-deliver  comments  to  Mr.  Brown  at 
1 106  West  Queen  Street.  Edenton.  North 
Carolina  Our  practice  is  to  make 
comments,  including  names  and  home 
addresses  of  respondents,  available  for 
public  review  during  regular  business 
hours  Individual  respondents  may 
r«?quest  that  we  withhold  their  home 
address  from  the  rulemaking  record, 
which  we  will  honor  to  the  extent 
allowable  by  law  There  also  may  be 
circumstances  in  which  we  would 
withhold  from  the  nilemaking  record  a 
respondents  identity,  as  allowable  by 
l.nv   If  vou  wish  us  to  withhold  your 
name  and/or  address,  you  must  state 
this  prominently  at  the  beginning  of 
vour  comment   However,  we  will  not 
consider  anonvmous  comments   We 
will  make  all  submissions  from 
organizations  or  businesses,  and  from 
iiidiviciuals  identifving  themselves  as 
representatives  or  officials  of 
organizations  or  husinesstis.  available 
for  public  inspection  in  their  entirety 
SUPPLEMENTARY  INFORMATION:  It  is  the 
pdlic  v  of  the  Fish  and  Wildlife  .Servu  e 
to  have  all  lands  within  the  National 
Wildlife  Refuge  Svstem  managed  in 
ai  (  ordanc  e  with  an  approved 
(  J imprt'heiisive  Conservation  Plan  The 
pl.m  guides  management  det  isions  and 
identifies  the  goals,  objectives,  and 
strat(»gies  for  achieving  refuge  purposes 
Public  input  into  this  planning  prrH;ess 
is  encouraged   The  plan  will  provide 
other  agenci»>s  and  the  public:  with  a 
c  lear  understanding  of  the  desired 
c  onditions  of  the  refuge  and  how  the 
Service  will  implement  management 
strategies 

Pea  Island  National  Wildlife  Refuge 
was  established  bv  Presidential 


Executive  Order  7864  in  April  19938.  as 
a  refuge  and  breeding  ground  for 
migratory  birds  and  other  wildlife. 

Dateci   Mav  M.  2000. 
Sam  D.  Hamilton, 

Hfgional  Dtn'(toT. 

IKK  l)i.<    00-1  HM4T  Kiled  5-2-00;  8  45  am] 

BILUNO  COOe  4310-5S-M 

DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wlldllfs  Ssrvica 

Klamath  River  Basin  Fisheries  Tasic 
Force;  Meeting 

AGENCY:  Fish  and  Wildlife  Service. 

Interior 

ACTK>n:  Notice  of  meeting. 


SUMMARY:  Pursuant  to  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act  (5 
use.  App.  I),  this  notice  aimounces  a 
meeting  of  the  Klamath  River  Basin 
Fisheries  Task  Force,  established  under 
the  authority  of  the  Klamath  River  Basin 
Fishery  Resources  Restoration  Act  (16 
DSC.  460ss  et  seq).  The  meeting  is 
open  to  the  public. 
DATES:  The  Klamath  River  Basin 
Fisheries  Task  Force  (Task  Force)  will 
meet  from  9  a.m.  to  5  p.m.  on 
Wednesday.  )une  28.  2000  and  from  8 
am.  to  3  p.m.  on  Thursdav,  lune  29. 
2000 

PLACE:  The  meeting  will  be  held  at  the 
Best  Western  Bayshore  Inn.  3500 
Broadway.  Eureka.  California. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr 
Ronald  A.  Iverson,  Project  Leader.  U.S. 
Fish  and  Wildlife  Service.  1829  South 
Oregon  Street.  Yreka.  California  96097. 
telephone  (530)  842-5763. 
SUPPLEMENTARY  INFORMATION:  For 
background  information  on  the  Task 
Force,  please  refer  to  the  notice  of  their 
initial  meeting  that  appeared  in  the 
Federal  Register  on  )uly  8.  1987  (52  FR 
25639). 

Rlizab«lh  H.  Stevens. 

StamimT.  LiilituniiQ  .\rviiihi  Opfruiiuits 
IKK  Do(    00-13444  Filed  6-2-00:  845  am] 

BILUNO  CODC  431(V-S&-U 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[WO-320-1990-PB-24  1A] 

Notice  of  Information  Collection  To  Be 
Submitted  to  the  Office  of  Management 
and  Budget  for  Review  Under  the 
Paperworic  Reduction  Act 

The  Bureau  of  Land  Management 
(BLM)  has  submitted  the  proposed 


collection  of  information  listed  below  to 
the  Office  of  Management  and  Budget 
(OMB)  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act,  44  U.S.C.  3501  et  seq.  On  Februar\- 
8.  2000,  BLM  published  a  notice  in  the 
Federal  Register  (65  FR  8439) 
requesting  conunents  on  this  proposed 
collection.  The  comment  period  closed 
on  April  17,  2000.  BLM  received  no 
comments  from  the  public  in  response 
to  that  notice.  Copies  of  the  proposed 
collection  of  information  and  related 
forms  and  explanatory  material  may  be 
obtained  by  contacting  the  BLM 
Clearance  Officer  at  the  telephone 
number  listed  below.  Questions 
concerning  the  scope  and 
administration  of  the  program  may  be 
obtained  by  contacting  the  Bureau's 
program  leader  at  the  phone  number 
listed  below. 

OMB  is  required  to  respond  to  this 
request  within  60  days  but  may  respond 
after  30  days.  For  maximum 
consideration  your  comments  and 
suggestions  on  the  requirement  should 
be  made  within  30  days  directly  to  the 
Office  of  Management  and  Budget, 
Interior  Desk  Officer  (1004-0025),  Office 
of  Information  and  Regulatory  Affairs, 
Washington,  DC  20503.  Please  provide  a 
copy  of  your  comments  to  the  Bureau 
Clearance  Officer  (WO-630),  1849  C  St., 
NW,  Mail  Stop  401  LS,  Washington.  DC 
20240. 

Nature  of  Comments:  We  specifically 
request  your  comments  on  the 
following: 

1.  Whether  collecting  the  information 
is  necessary  for  BLM's  proper 
functioning,  including  whether  the 
information  will  have  practical  utility; 

2.  The  accuracy  of  BLM's  estimate  of 
the  burden  of  collecting  the  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

3.  The  quality,  utility  and  clarity  of 
the  information  to  be  collected;  and 

4.  How  to  minimize  the  burden  of 
collecting  the  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated  electronic, 
mechanical  or  other  forms  of 
information  technology. 

Title:  Mineral  Patent  Applications  (43 
CFR  3860)  and  Adverse  Claims, 
Protests,  and  Conflicts  (43  CFR  3870). 

OMB  Approval  Number:  1004-0025. 

Abstract:  The  BLM  is  proposing  to 
renew  the  approval  of  an  information 
collection  for  existing  rules  at  43  CFR 
3860  and  3870.  These  rules  provide  for 
the  application  process  to  request  a 
mineral  patent  for  mining  claims  and 
mill  sites  under  the  General  Mining  Law 
of  1872,  as  amended.  They  also  provide 
for  land  surveys  of  the  requested  mining 
claims  or  sites  required  before  entities 


apply  for  a  mineral  patent  and  explain 
procedures  set  by  statute  for  resolving 
adverse  claims  against  the  application 
by  rival  owners  of  mining  claims  and  for 
protests  of  the  public  against  irregular 
applications.  The  regulations  also  set 
forth  the  final  administrative  framework 
for  concluding  the  process. 

Bureau  Form  Numbers:  3860-2  and 
3860-5. 

Frequency:  Once  for  the  mineral 
survey,  and  once  for  the  application  for 
patent,  or  filing  a  protest  or  adverse 
claim. 

Description  of  Respondents:  Owners 
of  unpatented  mining  claims  and  mill 
sites  located  upon  the  public  lands, 
reserved  mineral  lands  of  the  United 
States,  National  Forests,  and  National 
Parks. 

Estimated  Completion  Times: 

1  hour  (mineral  survey  application) 

80  Hours  (mineral  patent  application) 
2  hours  (protests),  2  hours 
(contests),  2  hours  (adverse  claims) 

Note:  Completion  times  for  the  forms. 
3860-2  and  3860-5.  4  hours  and  1  hour 
respectively,  are  included  in  the  burden 
estimates  above. 

Annual  Responses: 

25  (mineral  surveys) 

150  (mineral  patent  applications) 

20  (protests) 

50  (contests) 

10  (adverse  claims) 

Note:  Annual  responses  for  the  forms. 
3860-2  and  3860-5.  125  and  25.  respectively, 
are  included  in  the  annual  response  totals 
above. 

Annual  Burden  Hours: 

25  (mineral  surveys) 

12,000  (mineral  patent  applications) 

40  (protests) 

100  (contests) 

20  (adverse  claims) 

Total:  12.185  hours 

Annual  Cost  Burden  Due  to  Non- 
Burden  Hour  Costs:  $6.6  million. 

Bureau  Clearance  Officer:  Carole 
Smith  (202)  452-0367. 

Bureau  Program  Leader:  Roger  A. 
Haskins  (202)  452-0355. 

Dated:  May  23.  2000. 
Carole  Smith, 

BLM  Information  Clearance  Officer. 

[FR  Doc.  00-14003  Filed  6-2-00;  8:45  am] 

BILUNG  COOE  4310-64-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[AK-910-1410-PG] 

Alaska  Resource  Advisory  Council 
Meeting 

AGENCY:  Bureau  of  Land  Management, 
Interior. 


ACTION:  Notice  of  Alaska  Resource 
Advisory  Council  meeting. 

SUMMARY:  The  Alaska  Resource 
Advisor\-  Council  will  conduct  an  open 
meeting  on  Thursday.  June  29.  2000. 
from  8:30  a.m.  until  noon.  The  meeting 
will  be  held  in  the  Anchorage  Federal 
Building  at  7th  and  C  Street  in  room 
135. 

Topics  to  be  discussed  at  the  meeting 
include  standards  for  BLM  resource 
management  in  Alaska,  off-road  vehicle 
use  on  public  lands,  and  management  of 
the  Gulkana  Wild  and  Scenic  River. 
Public  comment  concerning  items  on 
the  agenda  will  be  heard  from  1 1  a.m. 
until  noon.  Written  comments  may  be 
submitted  at  the  meeting  or  mailed  to 
BLM  at  the  address  below. 

Following  the  meeting,  the  council 
will  travel  to  Gleiuiallen  in  preparation 
for  a  site  visit  to  the  Gulkana  River 
Friday,  June  30,  2000. 
ADDRESSES:  Inquiries  or  comments 
should  be  sent  to  External  Affairs. 
Bureau  of  Land  Management,  222  W. 
7th  Avenue,  #13.  Anchorage.  AK 
99513-7599. 

FOR  FURTHER  INFORMATION  CONTACT: 
Teresa  McPherson,  (907)  271-5555. 

Dated:  May  17,  2000. 
Brenda  Zenan, 
Acting  State  Director. 

|FR  Doc.  00-13903  Filed  6-2-00;  8:45  am] 
BILUNG  COOE  4310->IA-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  l^nd  Management 

[CA-930-1220-EB] 

Campground  Fees  for  BLM- 
Admlnistered  Campgrounds  In 
Callfomia 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Supplementary'  rules. 

SUMMARY:  The  Bureau  of  Land 
Management  (BLM)  is  estabhshing 
recreation  use  fees  for  campgrounds  that 
did  not  have  existing  supplementary 
rules  related  to  recreation  use  fees.  BLM 
is  also  reaffirming  existing 
supplementary-  rules  for  BLM- 
administered  campgrounds  throughout 
California.  We  are  taking  this  action  to 
authorize  the  collection  of  fees  from 
those  who  use  the  campgrounds.  This 
action  has  the  effect  of  requiring 
campground  users  to  pay  fees  for  the 
use  of  certain  designated  campgrounds. 
EFFECTIVE  DATE:  These  supplementarv 
rules  are  effective  on  June  5.  2000. 
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FOR  FURTHER  INFORMATION  CONTACT:  Tim 

.Smith.  BlAl  Califnrnw  .St.it»>  Offic  ••  H.A 
M.IO),  2800  CottMHf  VVcJV.  Suiti'  VV    IH.U, 
Sdcramfnti),  ( l.tlifornia  'JfJH^JS-lHHfi, 
41H/47H-4H44 

SUPPLEMENTARY  INFORMATION:  Th.' 
ciuthoritv  for  thfsf  .Sii[)plfinoiitcirv  Kiiles 
is  (ontiimtul  in  tht' ( indt"  nf  I''(«ilcr<il 
Rt'KiilatiDii.s.  Titl.'4,).  t»H:U).5  1    ♦>. 
.Supplementary  Kiilt-s  V'uilation  of  anv 
supplemt-ntarv  riiU'  by  a  mmnber  of  the 
public  .  except  for  the  provisions  of 
t»H  <»i,S  17.  are  puiusfiaf)le  h\  a  fine  not 
to  exceed  $1. ()()()  and'or  imprisonment 
not  to  exi;ee(l  12  months   f-'ederal 
Regulations.  Title  4  ».  t)H.U.()  (>-7 
violations  of  supplemeiitarv  rules 
authorized  by  tj  HUfi.'i  1-7  are  punishable 
in  the  same  manner 

Existing  Bl.M  Campgrounds  in 
California 

This  supplementary  rule  authorizes 
the  establishment  and  re-affirmation  of 
recreation  fees  at  all  existiiij^  fe»^ 
campgrounds  on  Hl.M  administered 
lands  in  California  The  following 
campgrounds  are  subject  to  rt^reation 
fees: 
Areata  Field  Office  Wailaki.  Nadelos. 

Tolkan,  Horse  Mountain.  Honey  Dew, 

and  Mattole 
Redding  Field  Office;  |un(  turn  City. 

Douglas  City.  .Steel  Bridge,  and 

Reading  Island 
Kagle  Uke  Field  Office   North  Kagle 

Lake 
Folsom  Field  Offii  e  .South  \'uh<i. 

McCabe  Flat.  Railroad  Flat,  and 

Willow  Placer 
Ridgecrest  F-'ield  Office   Fossil  Falls 
Barstow  Field  Office  Owl  (lanyon  and 

Afton  (^anvon 
Palm  Springs/South  Coast  Field  Office; 

(iorn  .Springs 
Fl  Centro  Field  Office;  Lark  Canyon  and 

Cottonwood 

n.itfii  M.i\  J4  jooi) 

Al  Wrinht. 

.■\i  tltii^  '^liitr  Dirfi  l,ir  (  iihtnniM 

IIKDoi    110-1  lt.^)<l  lilcl  (>.:  (l(im'->amj 

BILLING  CODE  4310-4O-f> 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
(OR-05a-1430-EU;  GP00026] 

Notice  of  Proposed  Decision  To 
Amend  Land  Use  Plan 

\1,i\   J'l    ilKKI 

AGENCY:  BurtMU  of  l-uid  Management. 
ACTION:  Notifiiation  of  the  proposed 
dec;isi()n  to  amend  the  Brothers-La  Pine 
Resoune  Man.igement  Plan. 


summary:  The  Brfithers-La  Pine  RMP 
will  be  amended  to  make  available  for 
direct  sale  the  following  publit;  lands  in 
Deschutes  County.  Or«?gon.  under 
Se<:ti()n  7  of  the  Oregon  Public  Lands 
TninsffT  and  PmUntion  Act  of  199fi.  at 
not  less  than  the  fair  market  value: 

Williamette  Meridian 

I    JJ  S  .  R   10  E.. 
1  fill  t  3K 
(Aintaiiuiig  T  IM  18  <)i  ri's   riiuri' nr  It'ss 

The  Brothers-La  Pine  RMP  assigns  all 
lands  administered  by  the  Prineville 
Distrut  to  one  of  three  Land  Tenure 
Zones   Lands  in  Zone  1  are  identified 
for  retention  and  may  not  be  transferred 
from  federal  ownership  Lands 
designated  as  Z-2  are  areas  with 
potential  for  high  public  resource  values 
that  may  be  exchanged  for  lands  with 
higher  public  values   Lands  designated 
as  Z-3  are  areas  that  may  be  suitable  for 
disposal  through  transfer  to  another 
agency.  »^xi:hange.  or  public  sale  The 
regulations  at  43  CFR  271M-l(a) 
require  that  no  parcel  of  public  land 
may  be  offered  for  sale  until  it  has  been 
spw;ificallv  identified  in  an  approved 
land  use  plan  (i  e  assigned  to  Land 
Tenure  Zone  3)  The  parcel  proposed  for 
sale  is  Land  Tenure  Zone  2.  but  would 
b«'  assigned  to  Land  Tenure  Zone  3  by 
this  amendment. 

Thf  Orvf^on  Public  Land  Transfer  Act 
()/  1998  states  that  Tract  38  may  be  sold 
at  fair  market  value  to  Deschutes 
County.  Oregcm.  provided  that  the  land 
is  determined  to  be  suitable  for  sale 
through  the  lands  use  planning  process. 
Th»^  Envirnnnwntal  Assessment  for 
Direct  Sale  of  Public  Land  and 
Amendment  to  the  Brothers-La  Pine 
Hesource  Management  Plan  and  public 
and  interagency  reviews  are  completed. 

The  RMP  amendment  would  facilitate 
the  completion  of  a  land  sale  that  is  a 
key  c;omponent  in  a  program  developed 
by  Deschutes  (bounty  to  protect 
groundwater  The  need  by  the  county  to 
acquire  this  part;el  was  identified  during 
the  Regional  F'ublu  Solving  Project. 
whi(;h  is  a  State  of  Oregon  sponsored 
pro(  ess  to  evaluate  {;()mmunity 
problems  stemming  from  unrt>gulated 
development  that  occurred  prior  to  the 
implementation  of  state  land  use 
planning  laws 

The  .-\i;t  also  provides  that  the  amount 
paid  for  the  land  shall  be  deposited  in 
atpecial  accovint  for  the  purpose  of 
purchasing  environmentally  sensitive 
land  in  so  doing,  the  .Act  provides  ffir 
the  ai  quisition  of  nonfederal  lands  to 
replace  federal  lands  sold  to  the  county. 

The-  patent  would  b<»  issued  subject  to 
valid  and  existing  rights  and  a 
reservation  for  ditc;hes  or  c;andls  as 
required  by  the  Act  of  August  30.  1890 


(43  use  9451  The  patent  would  also 
be  subject  to  a  restrictive  covenant  that 
would  prohibit  the  disposal  of 
aggregate,  sand,  or  gravel  from  the 
property 

ADDRESSES:  Detailed  information 
concerning  the  plan  amendment  and  the 
direct  sale  of  public  lands  is  available 
for  review  at  the  office  of  the  Bureau  of 
Land  Management.  Prineville  District. 
3050  NE  Third.  Prineville.  Oregon. 
97754 

This  decision  may  be  appealed  to  the 
Interior  Board  of  Land  Appeals.  Office 
of  the  Secretary,  in  accordance  with  the 
regulations  contained  in  43  CFR  part  4 
and  on  Form  1842-1.  If  an  appeal  is 
taken,  your  notice  of  appeal  must  be 
filed  in  this  office  (at  the  above  address) 
within  45  days  from  the  receipt  of  this 
decision.  The  appellant  has  the  burden 
of  showing  that  the  decision  appealed 
from  is  in  error. 

Dated   May  23.  2000. 
Donald  I..  Smith. 

Artmg  Pmifvillf  IhstrK't  Maiiagir 

|FR  Doc  .  00-13988  Filed  6-22-00:  H  45  .inil 

MLLmO  CODE  4310-33-41 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[NV-930-1430-ET:  N-66423] 

Notice  of  Proposed  Withdrawal  and 
Opportunity  for  Public  Meeting; 
Nevada 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice. 


SUMMARY:  The  Bureau  of  Land 
Management  proposes  to  withdraw  a 
0.57-acre  parcel  of  public  land  for  a 
period  of  20  years  to  protect  a  wildland 
fire  station  site.  This  notice  closes  the 
land  fcjr  up  to  2  years  from  surface  entry 
and  mining  while  various  studies  and 
analyses  are  made  to  make  a  final 
decision  The  land  is  located  within  the 
incorporated  City  of  Carlin.  Nevada  and 
is  not  subject  to  mineral  leasing. 
DATES:  Comments  and  requests  for 
meeting  should  be  received  on  or  before 
September  5.  2000. 
ADDRESSES:  Comments  and  meeting 
requests  should  be  sent  to  the  Nevada 
State  Director.  BLM.  1340  Financial 
Blvd  .  P  O  Box  12000.  Reno.  Nevada 
89520-0006. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  I.  Samuelson.  BLM  Nevada  State 
Office.  775-861-6532. 
SUPPLEMENTARY  INFORMATION:  On  May 
22.  2000.  a  petition  was  approved 


allowing  the  Bureau  of  Land 
Management  to  file  an  application  to 
withdraw  the  following  described 
public  land  from  settlement,  sale, 
location,  or  entry  under  the  general  land 
laws,  including  the  mining  laws,  subject 
to  valid  existing  rights: 

Mount  Diablo  Meridian 

T.  33  N..  R.  52  E.. 

Sec.  27,  lots  8.  9.  10.  11.  12.  13.  14,  1.5.  16. 
and  17  in  Block  6.  Town  of  Carlin.  as 
shown  on  the  map  filed  in  the  office  of 
the  County  Recorder  of  Elko  County. 
Nevada,  on  March  6,  1919. 

The  area  described  contains  0..57  acres  in 
Elko  County.  The  land  is  located  within  the 
incjorporated  city  limits  Carlin.  Nevada,  and 
is  not  subjec;t  to  mineral  leasing  (43  CFR 
3100.0-3(a)(2)(iii)). 

The  purpose  of  the  proposed 
withdrawal  is  to  protect  a  Bureau  of 
Land  Management  wildland  fire  station 
site.  Funding  has  been  approved  for 
construction  of  the  fire  station. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  withdrawal  may 
present  their  views  in  writing  to  the 
Nevada  State  Director  of  the  Bureau  of 
Land  Management. 

Notice  is  hereby  given  that  an 
opportunity  for  a  public  meeting  is 
afforded  in  connection  with  the 
proposed  withdrawal.  All  interested 
persons  who  desire  a  public  meeting  for 
the  purpose  of  being  heard  on  the 
proposed  withdrawal  must  submit  a 
written  request  to  the  Nevada  State 
Director  within  90  days  from  the  date  of 
publication  of  this  notice.  Upon 
determination  by  the  authorized  officer 
that  a  public  meeting  will  be  held,  a 
notice  of  the  time  and  place  will  be 
published  in  the  Federal  Register  at 
least  30  days  before  the  scheduled  date 
of  the  meeting. 

The  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  Part  2300. 

For  a  period  of  2  years  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  the  lands  will  be 
segregated  as  specified  above  unless  the 
application  is  denied  or  canceled  or  the 
withdrawal  is  approved  prior  to  that 
date.  Other  uses  which  will  be 
permitted  during  this  segregative  period 
are  rights-of-way,  leases,  and  permits. 

Dated:  May  26.  2000. 
lira  Stobaugh, 
Lands  Team  Lead. 

IFR  Doc.  00-13992  Filed  6-2-00:  8:45  am] 
BILUNG  CODE  431(M1C-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Parle  Service 

Notice  of  Proposed  Information 
Collection 

AGENCY:  National  Park  Service. 
ACTION:  Notice  ana  request  for 
comments. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995.  the 
National  Park  Service  (NFS)  is 
announcing  its  intention  to  renew 
authority  for  the  collection  of 
information  under  36  CFR  part  51 
relating  to  the  submission  of  offers  in 
response  to  concession  prospectuses 
issued  by  NFS.  The  collection  described 
below  has  been  forwarded  to  the  Office 
of  Management  and  Budget  (OMB)  for 
review  and  comment.  The  information 
request  describes  the  nature  of  the 
information  collection  and  the  expected 
burden  and  cost. 

DATES:  OMB  has  up  to  60  days  to 
approve  or  disapprove  the  information 
collection  but  may  respond  after  30 
days.  Therefore,  public  comments 
should  be  submitted  to  OMB  by  July  5, 
2000,  in  order  to  be  assured  of 
consideration. 

FOR  FURTHER  INFORMATION  CONTACT:  To 

request  a  copy  of  the  information 
collection  request,  explanatory 
information  and  related  materials, 
contact  Wendelin  M.  Mann  at  (202) 
565-1219.  or  electronicallv  to 
wendy_mann@nps.gov. 

SUPPLEMENTARY  INFORMATION:  The  Office 
of  Management  and  Budget  (OMB) 
regulations  at  5  CFR  1320,  which 
implement  provisions  of  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13) 
require  that  interested  members  of  the 
public  and  affected  agencies  have  an 
opportunity  to  comment  on  information 
collection  and  recordkeeping  activities 
(see  5  CFR  13200.8(d)).  NFS  has 
submitted  a  request  to  OMB  to  renew 
approval  of  the  collection  of  information 
in  36  CFR  part  51,  Concession  contracts, 
relating  to  the  submission  of  offers  in 
response  to  prospectuses  issued  bv  NFS. 
NFS  is  requesting  a  3-year  term  of 
approval  for  this  information  collection 
activity. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
number  for  this  collection  of 
information  is  1024-0125,  and  is 
identified  in  36  CFR  Section  51.104. 

As  required  under  5  CFR  1320.8(d).  a 
Federal  Register  notice  soliciting 


comments  on  these  collections  of 
information  was  published  on  February' 
22.  2000  (65  FR  8735).  No  comments 
were  received.  This  notice  provides  the 
public  with  an  additional  30  days  in 
which  to  comment  on  the  following 
information  collection  activity: 

Title:  Submission  of  Offers 
requirement  in  response  to  concession 
prospectuses — 36  CFR  51. 

OMB  Control  Number:  1024-0125 
Summary:  The  regulations  at  36  CFR 
part  51  primarily  implement  Title  IV  of 
the  National  Parks  Omnibus 
Management  Act  of  1998  (Pub.  L.  105- 
391  or  the  Act),  which  provides  new 
legislative  authority,  policies  and 
requirements  for  the  solicitation,  award 
and  administration  of  NFS  concession 
contracts.  The  regulations  require  the 
submission  of  offers  by  parties 
interested  in  applying  for  a  NFS 
concession  contract.  Specific 
requirements  regarding  the  information 
that  must  be  submitted  by  offerors  in 
response  to  a  prospectus  issued  by  NFS 
are  contained  in  sections  403  (4).  (5). 
(7).  and  (8)  of  the  Act. 
Bureau  Form  Number:  None. 
Frequency  of  Collection:  On  occasion. 
Description  of  Respondents:  Persons 
or  entities  seeking  a  National  Park 
Service  concession  contract. 
Total  Annual  Responses:  240. 
Total  Annual  Burden  Hours:  76,800. 
Total  Non-hour  Cost  Burden: 
51,120,000. 

Send  comments  on  the  need  for  the 
collection  of  information  for  the 
performance  of  the  functions  of  the 
agency;  the  accuracy  of  the  agency's 
burden  estimates:  ways  to  enhance  the 
quality,  utility  and  clarity  of  the 
information  collection:  and  ways  to 
minimize  the  information  collection 
burden  on  respondents,  such  as  use  of 
automated  means  of  collection  of  the 
information,  to  the  following  address. 
Please  refer  to  OMB  control  number 
1024—0125  in  all  correspondence. 

Our  practice  is  to  make  comments, 
including  names  and  home  addresses  of 
respondents,  available  for  public  review 
during  regular  business  hours. 
Individual  respondents  may  request  that 
we  withhold  their  home  address  from 
the  record,  which  we  will  honor  to  the 
extent  allowable  by  law.  There  also  mav 
be  circumstances  in  which  we  would 
withhold  from  the  record  a  respondent's 
identify,  as  allowable  by  law.  If  vou 
wish  us  to  withhold  your  name  and/or 
address,  you  must  state  this 
prominently  at  the  beginning  of  your 
comment.  However,  we  will  not 
consider  anonymous  comments.  We 
will  make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
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n'pres«!ntativ(\s  or  officials  of 
organizations  or  businesses,  availablt? 
for  public  insj)«H  tion  m  their  Hntin^tv 
ADDRESSES:  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget.  Attention 
Department  of  the  Interior  Desk  Officer. 
725  17th  Street.  NVV.  Washington.  DC 
21)50.)   Also,  please  send  a  copy  of  vour 
comments  to  Wendelin  M   Mann. 
Concession  Program.  National  F'ark 
.Service.  1H44  C  .Street.  NVV.  Room  7;)l,i. 
Washington.  DC  20240.  or  electronically 
to  ue/u/v  iiuinrt'&npsAiov 

D.itt'd   Ma\  Ji   211(1(1 
BelNV  Chittenden. 

Dfpulx  \Uiiuii>iT.  \\\f.hii\nt<iu  Adnunistrtitivv 
I'niiiraiu  i  rntrr 

IFK  i)<u    (lO-I  1912  Filed  B-2-IK);  H:4t  ami 
BtLLINQ  CODE  4310-7tM(l 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Draft  General  Management  Plan/Draft 
Environmental  Impact  Statement, 
Boston  Hart>or  Islands  National 
Recreation  Area,  Massachusetts 

agency:  National  Park  Service. 
action:  Notice  of  Availability  of  Draft 
General  Management  Plan/Draft 
Environmental  Impact  Statement 


SUMMARY:  Pursuant  to  Council  on 
Environmental  Quality  regulations  and 
National  Park  Service  policy,  this  notice 
announces  the  availability  for  public 
review  of  a  Draft  Cieneral  Management 
Plan/Draft  Environmental  Impact 
Statement  for  Boston  Harbor  Islands 
National  Recreation  Area,  Suffolk. 
Norfolk,  and  Plymouth  C;ounties. 
Massachusetts  In  accordani:e  with  the 
National  Environmental  Policy  Act 
U)2(2)(C)  of  1969.  the  environmental 
impact  statement  was  prepared  to  assess 
the  impacts  of  implementing  the  general 
management  plan 

The  Draft  General  Management  Plan/ 
Draft  Environmental  Impact  Statement 
presents,  in  a  policy  level  document, 
four  management  alternatives,  including 
a  preferred  alternative  and  a  no-action 
alt(!rnative.  then  assesses  th(?  potential 
environmental  and  socioeconomic 
effects  of  the  actions  presented  on  park 
resourc:tvs.  visitor  experience,  and  the 
surrounding  area.  The  alternatives  differ 
in  their  approaches  to  management.  The 
preferred  alternative  calls  for  a  strong 
emphasis  on  resource  pn»servalion. 
(mcouraging  most  visitors  to  visit  a  few 
islands  while  allowing  preservatiim  of 
many  other  islanifs  in  their  "natural" 
condition  Other  alternatives  would 
emphasize  either  preserving  resources 


or  acc:ommodating  visitors  throughout 
the  island  system  The  no-action 
alternative  would  continue  current 
management  by  a  variety  of  local,  state, 
federal,  and  private  entities  with  no  new 
funding  from  the  National  Park  Ser\'ice 
DATES:  The  formal  public  review  period 
IS  to  start  on  or  about  June  3.  2000.  for 
()0  days.  Eight  public  forums  will  be 
held  during  the  month  of  lune.  The 
dates,  times,  and  location  of  the  public 
forums  will  be  advertised  in  local 
media 

SUPPLEMENTARY  INFORMATION:  Copies  of 
the  document  will  be  available  for 
review  at  the  following  locations: 

•  Boston  Harbor  Islands  National 
l^ark  Area.  408  Atlantic  Avenue.  Suite 
228.  Boston.  Massachusetts  02110 

•  Public  Libraries  in  Greater  Boston 
The  full  document  will  also  be  posted 

on  the  internet  at  www  nps.gov/BOHA/ 
admin 

To  request  copies  of  the  document, 
please  write  or  fax  the  Project  Manager. 
Boston  Harbor  Islands  National  Park 
Area.  408  Atlantic  Avenue.  Suite  228, 
Boston  MA  02110.  fax  (617)  223-8671. 

Oimments  on  the  Draft  Cieneral 
Management  Plan/Draft  Environmental 
Impact  Statement  should  be  submitted 
to  George  Price.  Project  Manager.  Boston 
Harbor  Islands  National  Park  Area.  408 
Atlantic  Avenue.  Suite  228.  Boston  MA 
02110  Comments  may  also  be  faxed  to 
(617) 223-8671 

IJrtlfd    May  24.  2000. 
(>eon;«  Price. 

I'mit'i  t  Manager.  Boston  Harbor  Islands 
\(itional  Park  An-a 

IKK  l)n<     00-1.3909  Filed  6-2-00.  H  45  ami 
Bn.U»«0  CODE  4310-70-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Parit  Service 

Home  of  Franlciln  D.  Roosevelt 
National  Historic  Site,  Dutchess,  New 
Yoric  Notice  of  Availability  of  Draft 
Environmental  Assessment  and  Master 
Plan  Amendment 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
Section  106  of  the  Historic  Preservation 
Act  of  1966,  the  National  Park  Service 
(NPS)  has  prepared  a  Draft  Master  Plan 
Anumdment /Environmental  Assessment 
(EA)  for  the  Home  of  Franklin  D. 
Roosevelt  NHS.  located  in  Dutchess 
(^)unty.  New  York  The  purpose  of  the 
EA  is  to  describe  plans  to  build  a  visitor 
and  education/conference  center  jointly 
with  the  National  Archives  and  Records 
Administration  (NARA)  to  serve  the 
Home  of  Franklin  D  Ro(jsevelt  NHS  and 


the  Franklin  D.  Roosevelt  Library. 
Appended  to  the  EA  is  a  Memorandum 
of  Agreement  (MOA).  in  draft,  guiding 
historic  preservation  in  the 
development  of  the  project.  The  EA 
describes  the  alternatives  for  the 
proposed  center.  The  EA  will  serve  to 
update  the  1977  Master  Plan  and  Final 
Environmental  Impact  Statement  for  the 
Home  of  Franklin  D.  Roosevelt  NHS 
with  respect  to  visitor  orientation  and 
parking.  Further,  the  EA  provides  an 
analysis  of  the  environmental 
con.sequences  of  the  alternatives.  The 
alternatives  are  compared  and 
contrasted  in  terms  of  their  impacts  on 
the  cultural,  historic,  and  natural 
environment. 

Copies  of  the  document  are  available 
for  review  at  the  following  locations: 
— Home  of  Franklin  D.  Roosevelt  NHS, 
4097  Albany  Post  Rd..  Hyde  Park.  NY 
—Franklin  D.  Roosevelt  Librarv,  4079 

Albany  Post  Rd.,  Hyde  Park,'NY 
—The  Hyde  Park  Public  Library- 
Copies  of  the  EA  may  be  requested 
from  either:  Superintendent,  Home  of 
Franklin  D.  Roosevelt  NHS,  4097 
Albany  Post  Road,  Hyde  Park,  New 
York.  12538-1997.  (914)  229-9115. or 
Director.  Franklin  D.  Roosevelt  Library. 
4079  Albany  Post  Rd..  Hyde  Park.  New 
York.  12538-1997.  (914)  229-8114. 

Written  comments  will  be  accepted  at 
either  of  the  above  addresses  through 
June  23.  2000.  The  NPS  and  NARA  will 
jointly  hold  a  public  meeting  on  June  8. 
2000,  at  7  p.m.  to  explain  the 
alternatives.  The  meeting  will  be  held  at 
the  Franklin  D.  Roosevelt  Library  4079 
Albany  Post  Rd..  Hyde  Park,  New  York, 
and  will  include  opportunities  for 
public  comment  on  the  project.  After 
analyzing  the  comments  from  the 
meeting  and  those  submitted  in  writing 
during  the  comment  period,  the 
agencies  will  make  a  decision  on  the 
course  of  action. 

Sarah  Olson, 

Supenntendent 

IFK  Doc.  00-13908  Filed  6-2-00;  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Lower  East  Side  Terwment  National 
Historic  Site,  New  York,  New  York; 
Nottee  of  Intent  To  Prepare  an 
Environmental  Assessment  and  Notice 
of  Public  Meetings 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  (Pub. 
L.  91-109  section  102(c)).  the  National 
Park  Service  (NPS)  is  preparing  an 
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Enviroimiental  Assessment  (EA)  for  the 
Lower  East  Side  Tenement  National 
Historic  Site  (NHS),  located  in  the  city 
of  Borough  of  Manhattan,  New  York, 
New  York.  The  purpose  of  the  EA  is  to 
assess  the  environmental  consequences 
of  alternative  management  strategies 
that  will  be  described  in  the  general 
management  plan  for  Lower  East  Side 
Tenement  NHS.  A  number  of 
alternatives  will  be  formulated  for 
cultural  resource  protection,  visitor  use 
and  interpretation,  facilities 
development,  and  operations. 

The  NPS  will  hold  a  public  meeting 
June  14.  2000  that  will  provide  an 
opportunity  for  public  input  into  the 
scoping  for  the  GMP/EA.  The  meeting 
will  begin  at  7:00  PM,  at  the  Lower  East 
Side  Tenement  Museum,  97  Orchard 
Street,  New  York,  New  York. 

The  purpose  of  this  meeting  is  to 
obtain  both  written  and  verbal 
comments  concerning  the  future 
direction  and  development  of  Lower 
East  Side  NHS.  Those  persons  who  wish 
to  comment  verbally  or  in  writing  or 
who  require  further  information  should 
contact  Ruth  Abram,  President,  Lower 
East  Side  Tenement  Museum.  66  Allen 
Street,  New  York,  New  York  10002, 
(212)  431-0233  Ext.  212. 

The  draft  GMP/EA  is  expected  to  be 
completed  and  available  for  public 
review  in  fall  2000.  After  public  and 
interagency  review  of  the  draft 
document  comments  will  be  considered, 
and  a  final  EA  followed  by  a  Record  of 
Decision  will  be  prepared. 

Dated:  May  15.  2000. 

Thomas  Dyer, 

Chief  of  Planning,  Northeast  Region 
Development  Office. 

|FR  Doc.  0O-13911  Filed  6-2-00;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Going-to-the-Sun  Road  Rehabilitation 
Environmental  Impact  Statement, 
Glacier  National  Park,  Montana 

AGENCY:  National  Park  Service. 
Department  of  the  Interior. 
ACTION:  Notice  of  intent  to  prepare  an 
Environmental  Impact  Statement  for  the 
Going-to-the-Sun  Road  Rehabilitation, 
Glacier  National  Park. 

SUMMARY:  Under  the  provisions  of  the 
National  Environmental  Policy  Act,  the 
National  Park  Service  is  preparing  an 
Environmental  Impact  Statement  for  the 
Going-to-the-Sun  Road  Rehabilitation 
for  Glacier  National  Park.  This 
Environmental  Impact  Statement  will  be 


approved  by  the  Intermountain  Regional 
Director. 

The  Going-to-the-Sun  Road,  a 
National  Historic  Landmark,  is  in  need 
of  rehabilitation.  Since  its  opening  in 
1932  it  has  had  limited  repairs  and 
reconstruction  resulting  in  a 
deteriorating  condition  resulting  in 
visitor  use.  maintenance,  and  safety 
concerns.  Rehabilitation  of  the  road  is 
extremely  difficult  because  of  the  very 
narrow  width  and  the  limited  room 
available  for  staging  construction  and 
performing  repairs.  The  narrow  road 
corridor,  the  short  construction  season, 
and  extreme  and  unpredictable  weather 
conditions  affect  both  the  integrity  of 
the  road  and  the  rehabilitation  effort. 
Avalanches,  rock  falls,  and  repeated 
freezing  and  thawing  continually 
deteriorate  the  road  and  jeopardize  both 
the  public  and  construction  workers 
safety. 

In  the  final  General  Management  Plan 
Environmental  Impact  Statement  for 
Glacier  National  Park,  the  preferred 
alternative  reflects  a  desired  condition 
for  the  road  to  be  repaired  and  for  its 
continued  use,  but  not  the  method  to 
achieve  it.  The  road  will  continue  to  be 
protected  as  a  national  historic 
landmark.  The  road's  historic  character 
and  significance  will  be  preserved,  and 
the  needed  repairs  will  be  completed 
before  the  road  fails.  The  National  Park 
Service  will  minimize  the  impacts  on 
natural  resources,  visitors  an(i  the 
economy,  and  minimize  the 
rehabilitation  costs. 

The  Going-to-the-Sun  Road 
rehabilitation  project/EIS  includes  a 
number  of  technical  studies  including 
engineering  studies,  a  socio-economic 
study  and  marketing  plan,  a  cultural 
landscape  report,  and  a  transportation/ 
visitor  use  plan.  A  public  advisory 
committee  has  also  been  established  by 
authority  of  the  Secretary  of  the  Interior 
under  Section  3  of  Pubhc  Law  91-383 
(16  U.S.C  la-2(c))  to  advise  the  National 
Park  Service  during  development  of  the 
Rehabilitation  Study. 

The  various  technical  studies  will 
result  in  a  series  of  findings  and 
recommendations  that  will  be  combined 
into  "a  range  of  alternatives  to 
rehabilitate  the  road.  These  alternatives 
will  be  evaluated  through  the  EIS 
process.  A  variety  of  factors  will  be 
considered  in  developing  these 
alternatives  including,  but  not  limited 
to,  socio-economic  implications,  natural 
resources,  visitor  use,  and  construction 
costs.  These  alternatives  have  not  yet 
been  developed.  A  no  action  alternative 
will  also  be  considered  as  required  by 
the  National  Environmental  Policy  Act 
(NEPA).  The  effort  will  result  in  a 
selected  course  of  action  for  the 


rehabilitation  of  the  Going-to-the-Sun 
Road. 

Major  issues  include  the  limited 
season  available  for  rehabilitation 
activities  on  the  critical  sections  of  the 
road,  concerns  about  impacts  to  the 
local  and  regional  economy  (past 
studies  have  considered  closing  the  road 
for  limited  periods  of  time),  and 
potential  short-term  and  long-term 
impacts  to  natural  resources  in  Glacier 
National  Park.  The  current  poor 
condition  of  the  road  resulting  in 
potential  safety  concerns  to  visitors  and 
the  travelling  public  underscores  the 
purpose  and  need  for  the  project. 

If  you  wish  to  provide  comments  for 
consideration,  you  may  submit  your 
comments  by  any  one  of  several 
methods.  You  may  mail  comments  to 
Superintendent.  Attn:  Going-to-the  Sun 
Road  Study  Glacier  National  Park.  West 
Glacier.  Montana  59936.  You  may  also 
comment  via  email  at 
glac_public_comments@nps.gov. 
attention:  GTTSR-Rehabilitation  Project. 
Please  include  your  name  and  return 
address  in  your  email  message.  If  you  do 
not  receive  confirmation  from  the 
system  that  we  received  your  email 
message,  contact  us  directly  at  406/888- 
7972.  Finally,  you  may  hand-deliver 
comments  to  Glacier  National  Park 
headquarters.  West  Glacier.  Montana. 
Our  practice  is  to  make  comments, 
including  names  and  home  addresses  of 
respondents,  available  for  public  review 
during  regular  business  hoius. 
Individual  respondents  may  request  that 
we  withhold  their  home  address  from 
the  record,  which  we  will  honor  to  the 
extent  allowable  by  law.  There  also  may 
be  circumstances  in  which  we  would 
withhold  from  the  record  a  respondents 
identity,  as  allowable  by  law.  If  you 
wish  us  to  withhold  your  name  and/or 
address,  you  must  state  this 
prominently  at  the  beginning  of  your 
comment.  We  will  not  consider 
anonymous  comments.  We  will  make  all 
submissions  from  organizations  or 
businesses,  and  from  individuals 
identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 

When  a  scoping  document  is  prepared 
and  public  meetings/open  houses  are 
scheduled,  an  announcement  will  be 
made  in  the  Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT: 

Contact  Superintendent  Glacier 
National  Park.  (406)  888-7972. 
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BILLING  CODE  4310-70-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

George  Washington  Memorial 
Parkway:  Environmental  Assessment 
of  Proposed  Wireless 
Telecommunications  Facility  at  Great 
Falls  Park,  VA 

ACTION:  Notice  of  availability  nf  an 
onvironmental  assessment  (EA)  to  erect 
d  wireless  telecommunications  facilitv 
(cellular  telephone  munopole  with 
support  facilitv)  that  Bell  Atlantic 
Mobile  (BAM)  has  proposed  for  location 
on  National  Park  Service  (NPS)  property 
at  Clreat  Falls  Park.  Virginia,  which  is 
managed  by  the  tieorge  Washington 
Memorial  Parkway. 

SUMMARY:  Pursuant  to  the  t:ouncil  on 
Environmental  Quality  regulatiims  and 
National  Park  .Service  policy.  NP.S  has 
completed  an  EA  which  analyzes  five 
alternatives  and  discusses  others  which 
were  considered  but  re|ectt!d.  The  five 
alternatives  analvzed  include:  (1)  l^.S- 
foot  monopole:  (2)  ISO-foot  monopole  as 
proposed  by  BAM;  [:i]  150-fool 
monopole  with  two  larger  co-locator 
buildings;  (4)  Alternative  tet:hnology; 
and.  (5)  No  action.  The  specific  location 
proposed  by  BAM  is  the  site  where  an 
existing  85-foot  NP.S  antenna  tower  is 
located  along  the  Ridge  Trail 
approximately  one-half  mile  from  the 
junction  of  Old  Dominion  Drive  and 
Georgetown  Pike  as  one  enters  the  park 
headed  north  along  Old  Dominion.  NPS 
is  soliciting  comments  on  this  EA 
These  i;omments  will  be  considered  in 
evaluating  it  and  in  making  decisions 
pursuant  to  the  National  Environmental 
Policy  Act. 

DATES:  Comments  on  the  EA  are  due  bv 
F'riday,  June  2'A.  2()(K)  Two  public 
hearings  on  the  EA  will  be  held.  The 
first  will  be  at  the  (Ireat  Falls  Park 
Visitor  (Itintt^r  on  Mondav  |une  5.  2000, 
7  p.m.-H;30  p.m.  The  entrance  road  into 
the  park  is  located  at  the  intersection  of 
Old  Dominion  Drive  and  ("leorgetown 
Pike.  The  second  will  be  held  on 
Wednesday,  [unt;  7.  2000.  7  p.m. -8:30 
p.m.  in  the  Brooke  Hal!  meeting  ro(un  at 
Rockwood  Manor,  11001  MacArthur 
Boulevard.  Potomac,  Maryland 
Rockwood  Manor  is  locattid  in 
Ri)c;kwood  Park,  southeast  of  the 
intersection  of  MacArthur  and  Falls 


Road  in  the  vicinity  of  the  C&O  Canal 
National  Historical  Park  and  Trail, 
approximately  15  miles  west  of  the 
Clara  Barton  Parkway 

ADDRESSES:  (Comments  may  be  sent  to 
Audrey  Calhoun.  Superintendent, 
(ieorge  Washington  Memorial  Parkway, 
c/o  Turkey  Run  Park.  McLean.  VA 
22101  or  via  e-mail  to 
gwmp  superintendent@nps.gov  Copies 
of  the  EA  have  been  mailed  to  agencies, 
groups,  and  individuals  on  the  project 
mailing  list.  A  copy  of  the  EA  can  also 
be  found  at  the  George  Washington 
Memorial  Parkway  Headquarters  along 
the  northbound  lane  of  the  parkway  in 
Turkey  Run  Park.  McLean.  Virginia. 
Turkey  Run  Park  is  located  north  of  the 
(;IA  exit  and  south  of  Interstate  495. 
Additionally,  the  document  may  be 
viewed  on  the  park's  web  page  at  http:/ 
/www  nps.gov/gwmp/grfa  by  clicking 
on  the  link  to  the  Environmental 
Assessment. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Audrey  Calhoun.  Superintendent, 
(ieorge  Washington  Memorial  Parkway. 
c/o  Turkey  Run  Park.  McLean.  VA 
22101;  Telephone:  (703)  289-2500. 

Dated:  May  30.  2000. 
.\udr«y  V.  Calhoun, 

.Sii/)f'n;i(c/i(/cnf 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

Upper  Rio  Grande  Basin  Water 
Operations  Review 

agency:  Bureau  of  Reclamation. 
Interior 

ACTION:  Notice  of  public  scoping 
meetings  on  development  of  a  draft 
environmental  impact  statement  (EIS) 
for  upper  Rio  Grande  basin  water 
operations. 

SUMMARY:  Pursuant  to  section  102(2)(c) 
of  the  National  Environmental  Policy 
Act  of  1969.  as  amended,  the  Bureau  of 
Rw:lamation  (Reclamation),  with  and  on 
behalf  of  other  joint-lead  agencies  (U.S. 
Army  Corps  of  Engineers  (Corps). 
Department  of  Defense;  and  the  New 
Mexico  Interstate  Stream  Commission 
(Commission).  State  of  New  Mexico),  is 
[)reparing  a  draft  EIS  on  water 
operations  in  the  Rio  Grande  Basin 
above  Fort  Quitman,  Texas  Preparation 
of  the  draft  EIS  will  be  integral  to  the 
Upper  Rio  Grande  Basin  Water 
Op(!rations  Rt'view.  It  is  anticipated  that 
a  plan  for  water  operations  at  existing 


Reclamation  and  Corps  facilities  will  be 
developed. 

The  public  is  invited  to  participate  in 
a  series  of  scoping  meetings  that  will  be 
held  throughout  the  upper  Rio  Grande 
basin  to  receive  comments  from 
interested  organizations  and  individuals 
on  the  environmental  impacts  of  water 
operations  in  the  Rio  Grande  Basin 
above  Fort  Quitman.  Texas.  Reclamation 
invites  other  federal  agencies,  states. 
Indian  tribes,  local  governments,  and 
the  general  public  to  submit  written 
comments  and/or  suggestions 
concerning  the  scope  of  the  issues  to  be 
addressed  in  the  draft  EIS. 

Each  scoping  meeting  will  begin  at 
6:00  p.m.  There  will  be  a  presentation, 
an  opportunity  to  discuss  issues  and  ask 
questions  of  staff  and  managers,  and  an 
informal  open  house  where  various 
technical  teams  for  the  Operations 
Review  and  EIS  will  provide 
information  on  resources  as  well  as 
receive  comments.  Comments  will  be 
taken  and  recorded  in  writing  at  the 
open  house  or  they  may  be  provided  in 
writing  by  meeting  participants.  Written 
comments  may  also  be  mailed  to 
Reclamation,  the  Corps,  or  the 
Commission  at  the  names  and  addresses 
provided  below.  Written  comments 
should  be  received  no  later  than 
November  20.  2000.  to  be  most 
effectively  considered. 

Those  not  desiring  to  submit 
comments  or  suggestions  at  this  time, 
but  who  would  like  to  receive  a  copy  of 
the  draft  EIS.  should  write  to  Mr.  Chris 
Gorbach  When  the  draft  EIS  is 
complete,  its  availability  will  be 
announced  in  the  Federal  Register,  in 
the  local  news  media,  and  through 
direct  contact  with  interested  parties, 
(-omments  will  be  solicited  on  the 
document 

DATES  AND  LOCATIONS:  The  schedule  of 
open  public  scoping  meetings  is  as 
follows: 

•  June  28,  2000.  6-9  p.m.,  Alamosa  Elks 
Lodge.  406  Hunt,  Alamosa.  Colorado 

•  lune  29.  2000.  6-9  p.m..  Kachina 
Lodge.  413  Paseo  del  Pueblo  Norte. 
Taos,  New  Mexico 

•  July  26.  2000.  6-9  p.m..  Northern  New 
Mexico  Community  College.  921 
Paseo  de  Onate,  Espanola.  New 
Mexico 

•  August  9.  2000.  6-9  p.m..  El  Meson 
Lodge.  South  Highway  84/64.  Chama. 
New  Mexico 

•  August  17.  2000.  6-9  p.m..  Indian 
Pueblo  Cultural  Center.  2401  12th 
NW,  Albuquerque.  New  Mexico 

•  September  20.  2000.  6-9  p.m.. 
Radisson  Hotel,  750  N.  St.  Francis, 
Santa  Fe.  New  Mexico 
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•  September  27,  2000.  6-9  p.m..  El  Paso 
Airport  Hilton,  2027  Airway  Blvd..  El 
Paso,  Texas 

•  October  17.  2000.  6-9  p.m..  New 
Mexico  State  University.  Corbett 
Center.  Las  Cruces.  New  Mexico 

•  October  18.  2000,  6-9  p.m..  New- 
Mexico  Tech..  Macy  Center.  801  Leroy 
Place,  Socorro.  New  Mexico 

Our  practice  is  to  make  comments, 
including  names  and  home  addresses  of 
respondents,  available  for  public 
review.  Individual  respondents  may 
request  that  we  withhold  their  home 
address  from  public  disclosure,  which 
we  will  honor  to  the  extent  allowable  by 
law.  There  also  may  be  circumstances  in 
which  we  would  withhold  a 
respondent's  identity  from  public 
disclosure,  as  allowable  by  law.  If  you 
wish  us  to  withhold  your  name  and/or 
address,  you  must  state  this 
prominently  at  the  beginning  of  your 
comment.  We  will  make  all  submissions 
from  organizations  or  businesses,  and 
from  individuals  identifying  themselves 
as  representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  disclosure  in  their  entirety- 

The  Bureau  of  Reclamation  ensures 
meeting  accessibility  to  persons  with 
disabilities.  If  you  need  sign  language 
interpretation  for  the  hearing  impaired 
or  have  other  special  needs,  please 
contact  Mr.  Chris  Gorbach. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr 
Chris  Gorbach,  Bureau  of  Reclamation. 
Albuquerque  Area  Office,  505 
Marquette,  N.W.,  Suite  1313, 
Albuquerque,  New  Mexico  87102-2162; 
telephone  (505)  248-5379;  faxogram 
(505)  248-5356:  Email: 
cgorbach@uc.  usbr.gov . 

Ms.  Gail  Stockton,  U.S.  Array  Corps  of 
Engineers.  Albuquerque  District,  4101 
Jefferson  NE,  Albuquerque,  New  Mexico 
87109;  telephone  (505)  342-3348; 
Email:  gail.r.stockton@usace.army.mil. 

Mr.  Rolf  Schmidt-Petersen  or  Rhea 
Graham,  New  Mexico  Interstate  Stream 
Commission,  Springer  Square  Building, 
121  Tijeres  Avenue  NE,  Suite  2000, 
Albuquerque,  New  Mexico  87102; 
telephone  (505)  841-9480,  extension 
127;  Email: 

Schmidt_Rolf@seo.state.nm.us  or 
rgraham@ose. state. nm. us. 

SUPPLEMENTARY  INFORMATION:  For 
supplementary  information,  please  see 
the  Federal  Register  notice  of  March  7, 
2000,  65  FR  12030-12031. 

Dated:  May  25.  2000. 
Larry  P.  Walkoviak, 

Acting  Regional  Director.  Upper  Colorado 

Region. 

(FR  Doc.  00-14006  Filed  6-2-00;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

Bay-Delta  Advisory  Council's  Delta 
Drinking  Water  Council  Meeting 

AGENCY:  Bureau  of  Reclamation, 

Interior. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Bay-Delta  Advison' 
Council's  (BDAC)' Delta  Drinking  Water 
Council  will  meet  on  June  28.  2000  to 
discuss  several  issues  including  the 
CALFED  Drinking  Water  Improvement 
Strategy  and  projects  related  to  the 
Strategy'.  This  meeting  is  open  to  the 
public.  Interested  persons  may  make 
oral  statements  to  the  Delta  Drinking 
Water  Council  or  may  file  written 
statements  for  consideration. 
DATES:  The  Bay-Delta  Advison,- 
Council's  Delta  Drinking  Water  Council 
meeting  will  be  held  from  12  noon  to 
3:30  p.m.  on  Wednesday.  June  28.  2000. 
ADDRESSES:  This  meeting  will  be  held  at 
the  Resources  Building,  1416  Ninth 
Street,  Room  1142,  Sacramento,  Calif. 
95814. 

FOR  FURTHER  INFORMATION  CONTACT:  Judv 
Heath,  CALFED  Bay-Delta  Program,  at 
(916)  653-2994.  If  reasonable 
accommodation  is  needed  due  to  a 
disability,  please  contact  the  Equal 
Employment  Opportunity  Office  at  (916) 
653-6952  or  TDD  (916)  653-6934  at 
least  one  week  prior  to  the  meeting. 
SUPPLEMENTARY  INFORMATION:  The  San 
Francisco  Bay/Sacramento-San  Joaquin 
Delta  Estuary  (Bay-Delta  system)  is  a 
critically  important  part  of  California's 
natural  environment  and  economy.  In 
recognition  of  the  serious  problems 
facing  the  region  and  the  complex 
resource  management  decisions  that 
must  be  made,  the  state  of  California 
and  the  Federal  government  are  working 
together  to  stabilize,  protect,  restore, 
and  enhance  the  Bay-Delta  system.  The 
State  and  Federal  agencies  with 
management  and  regulatory 
responsibilities  in  the  Bay-Delta  system 
are  working  together  as  CALFED  to 
provide  policy  direction  and  oversight 
for  the  process. 

One  area  of  Bay-Delta  management 
includes  the  establishment  of  a  joint 
State-Federal  process  to  develop  long- 
term  solutions  to  problems  in  the  Bay- 
Delta  system  related  to  fish  and  wildlife, 
water  supply  reliability,  natural 
disasters,  and  water  quality.  The  intent 
is  to  develop  a  comprehensive  and 
balanced  plan  which  addresses  all  of  the 
resource  problems.  This  effort,  the 
CALFED  Bay-Delta  Program  (Program), 
is  being  carried  out  under  the  policy 


direction  of  CALFED.  The  Program  is 
exploring  and  developing  a  long-term 
solution  for  a  cooperative  planning 
process  that  will  determine  the  most 
appropriate  strategy  and  actions 
necessary  to  improve  water  quality, 
restore  health  to  the  Bay-Delta 
ecosystem,  provide  for  a  variet\-  of 
beneficial  uses,  and  minimize  Bay-Delta 
system  vulnerability.  A  group  of  citizen 
advisors  representing  California" 
agricultural,  environmental,  urban, 
business,  fishing,  and  other  interests 
who  have  a  stake  in  finding  long-term 
solutions  for  the  problems  affecting  the 
Bay-Delta  system  has  been  chartered 
under  the  Federal  Advison,-  Committee 
Act  (FACA).  The  BDAC  provides  advice 
to  CALFED  on  the  program  mission, 
problems  to  be  addressed,  and 
objectives  for  the  Program.  BDAC 
provides  a  forum  to  help  ensure  public 
pculicipation.  and  will  review  reports 
and  other  materials  prepared  by 
CALFED  staff.  BDAC  has  established  a 
subcommittee  called  the  Delta  Drinking 
Water  Council  to  advise  the  CALFED 
Program  and  the  CALFED  Policy  Group 
through  BDAC  on  necessary-  adaptations 
to  the  Program's  Drinking  Water  Quality 
Improvement  Strategy  to  achieve 
CALFED's  drinking  water  objectives. 

Minutes  of  the  meeting  w-ill  be 
maintained  by  the  Program.  1416  Ninth 
Street.  Suite  1155.  Sacramento.  CA 
95814.  and  will  be  available  for  public 
inspection  during  regular  business 
hours.  Monday  through  Friday,  within 
30  days  follow-ing  the  meeting. 

Dated:  May  30.  2000. 
Lester  A.  Snow. 

Regional  Director.  Mid-Pacific  Region 
|FR  Do( .  00-13937  Filed  6-2-00;  8:45  am] 
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OVERSEAS  PRIVATE  INVESTMENT 
CORPORATION 

June  13,  2000  Board  of  Directors 
Sunshine  Act  Meeting 

TIME  AND  DATE:  Tuesday.  June  13.  2000. 
1:00  pm  (Open  Portion)  1:30  pm  (Closed 
Portion). 

PLACE:  Offices  of  the  Corporation. 
Twelfth  Floor  Board  Room.  1 100  New 
York  Avenue.  N.W..  Washington.  DC. 
STATUS:  Meeting  open  to  the  Public  from 
1:00  pm  to  1:30  pm.  Closed  portion  will 
commence  at  1:30  pm  (approx). 

MATTERS  TO  BE  CONSIDERED: 

1.  President's  Report. 

2.  Appointment — Joan  Logue-Kinder. 

3.  Approval  of  March  21.  2000 
Minutes  (Open  Portion). 
FURTHER  MATTERS  TO  BE  CONSIDERED: 
(Closed  to  the  Public  1:30  pm). 
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1.  Finance  Project  in  Southeast 
Europe. 

2.  Insurance  Project  in  Bulgaria. 

3.  Finance  Project  in  Equatorial 
Guinea 

4.  Finance  Project  in  Turkey. 

5.  Insurance  Project  in  Brazil. 

6.  Approval  of  March  21,  2000 
Minutes  (Closed  Porti[)n) 

7.  Pending  Major  Projects. 

8.  Reports. 

CONTACT  PERSON  FOR  INFORMATION: 
Information  on  the  meeting  may  be 
obtained  from  Connie  M.  Downs  at  (202) 
336-8438. 

l).it(Hl:  Mhv  n.  ;;()oo 
Connie  M.  Uowns, 

OPIC  Corporal f  Sfcretarv 

IKK  Uoi,  00-140<):i  Kiled  fV-l-<)();  10;33  am) 

BILLING  CODE  3210-01 -M 


INTERNATIONAL  TRADE 
COMMISSION 

[InvMtlgatlon  No.  731-TA-706  (Raview)] 
Canned  Pineapple  From  Thailand 

agency:  United  States  International 
Trade  Commission. 

ACTION:  Institution  of  a  five-year  review 
concerning  the  antidumping  duty  order 
on  canned  pineapple  from  Thailand. 


SUMMARY:  The  Commission  hereby  gives 
notice  that  it  has  instituted  a  review 
pursuant  to  section  751(c)  of  the  Tariff 
Act  of  1930  (19  IJ.S.C.  1675(c))  (the  Act) 
to  determine  whether  revocation  of  the 
antidumping  duty  order  on  canned 
pineapple  from  Thailand  would  be 
likely  to  lead  to  continuation  or 
recurrence  of  material  injury.  Pursuant 
to  section  751(c)(2)  of  the  Act,  interested 
parties  are  requested  to  respond  to  this 
notice  by  submitting  the  information 
specified  below  to  the  Commission; '  to 
be  assured  of  consideration,  the 
deadline  for  responses  is  luly  21.  2000. 
Comments  on  the  adequacy  of  responses 
may  be  filed  with  the  (Commission  by 
August  15,  2000.  For  further 
information  concerning  the  conduct  of 
this  review  and  rules  of  general 
application,  consult  the  Commission's 
Rules  of  Practice  and  Procedure,  part 
201,  subparts  A  through  E  (19  CFR  part 


'  No  rospiinse  tii  lhi>  rm)u»'st  fur  iiifiirm.iliiiii  is 
rnqiurpd  if  H  luiTHntlv  vhIkI  ()ffi(«  of  ManaRpmMiii 
and  Budxel  (C)MB)  tiuinlipr  is  not  displavcd.  the 
OMH  number  is  Jl  17-()()lh'I  SITC  No  0-5-fl5ti. 
HXfuratioii  dati-  lulv  .11,  2002   Piihlu  rcportiiiK 
hurden  for  tho  rm|ut'sl  is  estimated  to  avHra^f  r 
hours  ppr  rcspimse   Pleasf  sfiid  (<ininiBnls 
ri'sarding  the  at  (  urai  v  of  this  liiirden  HsIiiiiHte  to 
the  Office  of  Investigations.  I '  ,S   International  I  railc 
Conunission.  5(M)  b.  .Street.  SVV.  VVashiiinloii.  [X: 
J(H  Ih 


201).  and  part  207,  subparts  A.  D,  E,  and 
F  (19  CFR  part  207). 
EFFECTIVE  DATE:  June  5,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Messer  (202-205-3193)  or  Vera 
Libeau  (202-205-3176).  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  500  E  Street  SVV, 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  (http:// 
www.usitc.gov). 

SUPPLEMENTARY  INFORMATION: 
Background 

On  )uly  18.  1995,  the  Department  of 
CCommerce  issued  an  antidumping  duty 
order  on  imports  of  canned  pineapple 
from  Thailand  (60  FR  36775).  The 
Commission  is  conducting  a  review  to 
determine  whether  revocation  of  the 
order  would  be  likely  to  lead  to 
continuation  or  recurrence  of  material 
injury  to  the  domestic  industry'  within 
a  reasonably  foreseeable  time.  It  will 
assess  the  adequacy  of  interested  party 
responses  to  this  notice  of  institution  to 
determine  whether  to  conduct  a  full 
review  or  an  expedited  review.  The 
Commissions  determination  in  any 
expedited  review  will  be  based  on  the 
facts  available,  which  may  include 
information  provided  in  response  to  this 
notice. 

Definitions 

The  following  definitions  apply  to 
this  review: 

(1)  Subject  Merchandise  is  the  class  or 
kind  of  merchandise  that  is  within  the 
scope  of  the  five-year  review,  as  defined 
by  the  Department  of  Commerce. 

(2)  The  Subject  Country  in  this  review- 
is  Thailand. 

(3)  The  Domestic  Like  Product  is  the 
domestically  produced  product  or 
products  which  are  like,  or  in  the 
absence  of  like,  most  similar  in 
characteristics  and  uses  with,  the 
Subject  Merchandise.  In  its  original 
determination,  the  Commission  defined 
the  Domestic  Like  Product  as  canned 
pineapple. 

(4)  'The  Domestic  Industry  is  the  U.S. 
producers  as  a  whole  of  the  Domestic 
Like  Product,  or  those  producers  whose 
collective  output  of  the  Domestic  Like 
Product  constitutes  a  major  proportion 
of  the  total  domestic  production  of  the 


product.  In  its  original  determination, 
the  Commission  defined  the  Domestic 
Industrv'  as  producers  of  canned 
pineapple,  excluding  pineapple 
growers.  / 

(5)  The  Order  Date  is  the  date  that  the/ 
antidumping  duty  order  under  review 
became  effective.  In  this  review,  the 
Order  Date  is  July  18,  1995. 

(6)  An  Importer  is  any  person  or  firm 
engaged,  either  directly  or  through  a 
parent  company  or  subsidiary,  in 
importing  the  Subject  Merchandise  into 
the  United  States  from  a  foreign 
manufacturer  or  through  its  selling 
agent. 

Participation  in  the  Review  and  Public 
Service  List 

Persons,  including  industrial  users  of 
the  Subject  Merchandise  and,  if  the 
merchandise  is  sold  at  the  retail  level, 
representative  consumer  organizations, 
wishing  to  participate  in  the  review  as 
parties  must  file  an  entry  of  appearance 
with  the  Secretary  to  the  Commission, 
as  provided  in  §  201.11(b)(4)  of  the 
Commission's  rules,  no  later  than  21 
days  after  publication  of  this  notice  in 
the  Federal  Register.  The  Secretary  will 
maintain  a  public  service  list  containing 
the  names  and  addresses  of  all  persons, 
or  their  representatives,  who  are  parties 
to  the  review. 

Former  Commission  employees  who 
are  seeking  to  appear  in  Commission 
five-year  reviews  are  reminded  that  they 
are  required,  pursuant  to  19  CFR  201.15. 
to  seek  Commission  approval  if  the 
matter  in  which  they  are  seeking  to 
appear  was  pending  in  any  manner  or 
form  during  their  Commission 
employment.  The  Commission's 
designated  agency  ethics  official  has 
advised  that  a  five-year  review  is  the 
"same  particular  matter"  as  the 
underlying  original  investigation  for 
purposes  of  19  CFR  201.15  and  18 
U.S.C.  207,  the  post  employment  statute 
for  Federal  employees.  Former 
employees  may  seek  informal  advice 
from  Commission  ethics  officials  with 
respect  to  this  and  the  related  issue  of 
whether  the  employee's  participation 
was  "personal  and  substantial." 
However,  any  informal  consultation  will 
not  relieve  former  employees  of  the 
obligation  to  seek  approval  to  appear 
from  the  Commission  under  its  rule 
201.15.  For  ethics  advice,  contact  Carol 
McCue  Verratti,  Deputy  Agency  Ethics 
Official,  at  202-205-3088. 

Limited  Disclosure  of  Business 
Proprietary  Information  (BPI)  Under  an 
Administrative  Protective  Order  [APO] 
and  APO  Service  List 

Pursuant  to  §  207.7(a)  of  the 
Commission's  rules,  the  Secretary  will 


make  BPI  submitted  in  this  review 
available  to  authorized  applicants  under 
the  APO  issued  in  the  review,  provided 
that  the  application  is  made  no  later 
than  21  days  after  publication  of  this 
notice  in  the  Federal  Register. 
Authorized  applicants  must  represent 
interested  parties,  as  defined  in  19 
U.S.C.  1677(9),  who  are  parties  to  the 
review.  A  separate  service  list  will  be 
maintained  by  the  Secretary  for  those 
parties  authorized  to  receive  BPI  under 
the  APO. 

Certification 

Pursuant  to  §  207.3  of  the 
Commission's  rules,  any  person 
submitting  information  to  the 
Commission  in  connection  with  this 
review  must  certify  that  the  information 
is  accurate  and  complete  to  the  best  of 
the  submitter's  knowledge.  In  making 
the  certification,  the  submitter  will  be 
deemed  to  consent,  unless  otherwise 
specified,  for  the  Commission,  its 
employees,  and  contract  personnel  to 
use  the  information  provided  in  any 
other  reviews  or  investigations  of  the 
same  or  comparable  products  which  the 
Commission  conducts  under  Title  VII  of 
the  Act,  or  in  internal  audits  and 
investigations  relating  to  the  programs 
and  operations  of  the  Commission 
pursuant  to  5  U.S.C.  Appendix  3. 

Written  Submissions 

Pursuant  to  §  207.61  of  the 
Commission's  rules,  each  interested 
party  response  to  this  notice  must 
provide  the  information  specified 
below.  The  deadline  for  filing  such 
responses  is  July  21.  2000.  Pursuant  to 
§  207.62(b)  of  the  Commission's  rules, 
eligible  parties  (as  specified  in 
Commission  rule  207.62(b)(1))  may  also 
file  comments  concerning  the  adequacy 
of  responses  to  the  notice  of  institution 
and  whether  the  Commission  should 
conduct  an  expedited  or  full  review. 
The  deadline  for  filing  such  comments 
is  August  15,  2000.  All  written 
submissions  must  conform  with  the 
provisions  of  §§  201.8  and  207.3  of  the 
Commission's  rules  and  any 
submissions  that  contedn  BPI  must  also 
conform  with  the  requirements  of 
§§201.6  and  207.7  of  the  Commission's 
rules.  The  Commission's  rules  do  not 
authorize  filing  of  submissions  with  the 
Secretary  by  facsimile  or  electronic 
means.  Also,  in  accordance  with 
§§  201.16(c)  and  207.3  of  the 
Commission's  rules,  each  document 
filed  by  a  party  to  the  review  must  be 
served  on  all  other  parties  to  the  review 
(as  identified  by  either  the  public  or 
APO  service  list  as  appropriate),  and  a 
certificate  of  service  must  accompany 
the  document  (if  you  are  not  a  party  to 


the  review  you  do  not  need  to  serve 
your  response). 

Inability  To  Provide  Requested 
Information 

Pursuant  to  §  207.61(c)  of  the 
Commission's  rules,  any  interested 
party  that  cannot  furnish  the 
information  requested  by  this  notice  in 
the  requested  form  and  manner  shall 
notify  the  Commission  at  the  earliest 
possible  time,  provide  a  full  explanation 
of  why  it  cannot  provide  the  requested 
information,  and  indicate  alternative 
forms  in  which  it  can  provide 
equivalent  information.  If  an  interested 
party  does  not  provide  this  notification 
(or  the  Commission  finds  the 
explanation  provided  in  the  notification 
inadequate)  and  fails  to  provide  a 
complete  response  to  this  notice,  the 
Commission  may  take  an  adverse 
inference  against  the  party  pursuant  to 
section  776(b)  of  the  Act  in  making  its 
determination  in  the  review. 

Information  To  Be  Provided  in 
Response  to  This  Notice  of  Institution: 

As  used  below,  the  term  "firm" 
includes  any  related  firms. 

(1)  The  name  and  address  of  your  firm 
or  entity  (including  World  Wide  Web 
address  if  available)  and  name, 
telephone  number,  fax  number,  and  E- 
mail  address  of  the  certifying  official. 

(2)  A  statement  indicating  whether 
your  firm/entity  is  a  U.S.  producer  of 
the  Domestic  Like  Product,  a  U.S.  union 
or  worker  group,  a  U.S.  importer  of  the 
Subject  Merchandise,  a  foreign  producer 
or  exporter  of  the  Subject  Merchandise, 
a  U.S.  or  foreign  trade  or  business 
association,  or  another  interested  party 
(including  an  explanation).  If  you  are  a 
union/worker  group  or  trade/business 
association,  identify  the  firms  in  which 
your  workers  are  employed  or  which  are 
members  of  your  association. 

(3)  A  statement  indicating  whether 
your  firm/entity  is  willing  to  participate 
in  this  review  by  providing  information 
requested  by  the  Conunission. 

(4)  A  statement  of  the  likely  effects  of 
the  revocation  of  the  antidumping  duty 
order  on  the  Domestic  Industry  in 
general  and/or  your  firm/entity 
specifically.  In  your  response,  please 
discuss  the  various  factors  specified  in 
section  752(a)  of  the  Act  (19  U.S.C. 
1675a(a))  including  the  likely  volume  of 
subject  imports,  likely  price  effects  of 
subject  imports,  and  likely  impact  of 
imports  of  Subject  Merchandise  on  the 
Domestic  Industry. 

(5)  A  list  of  all  known  and  currently 
operating  U.S.  producers  of  the 
Domestic  Like  Product.  Identify  any 
known  related  parties  and  the  nature  of 
the  relationship  as  defined  in  section 


771(4)(B)  of  the  Act  (19  U.S.C. 
1677(4)(B)). 

(6)  A  list  of  all  known  and  currently 
operating  U.S.  importers  of  the  Subject 
Merchandise  and  producers  of  the 
Subject  Merchandise  in  the  Subject 
Country  that  currently  export  or  have 
exported  Subject  Merchandise  to  the 
United  States  or  other  countries  since 
1994. 

(7)  If  you  are  a  U.S.  producer  of  the 
Domestic  Like  Product,  provide  the 
following  information  on  your  firms 
operations  on  that  product  diu"ing 
calendar  year  1999  (report  quantity  data 
in  case  equivalents  ^  and  value  data  in 
thousands  of  U.S.  dollars,  f.o.b.  plant). 
If  you  are  a  union/worker  group  or 
trade/business  association,  provide  the 
information,  on  an  aggregate  basis,  for 
the  firms  in  which  your  workers  are 
employed/which  are  members  of  your 
association. 

(a)  Production  (quantity)  and,  if 
known,  an  estimate  of  the  percentage  of 
total  U.S.  production  of  the  Domestic 
Like  Product  accounted  for  by  your 
firm's{s')  production: 

(b)  The  quantity  and  value  of  U.S. 
commercial  shipments  of  the  Domestic 
Like  Product  produced  in  your  U.S. 
plant(s);  and 

(c)  The  quantity  and  value  of  U.S. 
internal  consumption/company 
transfers  of  the  Domestic  Like  Product 
produced  in  your  U.S.  plant(s). 

(8)  If  you  are  a  U.S.  importer  or  a 
trade/business  association  of  U.S. 
importers  of  the  Subject  Merchandise 
from  the  Subject  Country",  provide  the 
following  information  on  your  firm's(s') 
operations  on  that  product  during 
calendar  year  1999  (report  quantity  data 
in  case  equivalents  and  value  data  in 
thousands  of  U.S.  dollars).  If  you  are  a 
trade/business  association,  provide  the 
information,  on  an  aggregate  basis,  for 
the  firms  which  are  members  of  your 
association. 

(a)  The  quantity  and  value  (landed, 
duty-paid  but  not  including 
antidumping  or  countervailing  duties) 
of  U.S.  imports  and.  if  known,  an 
estimate  of  the  percentage  of  total  U.S. 
imports  of  Subject  Merchandise  from 
the  Subject  Countrj'  accounted  for  by 
your  firm's(s')  imports; 

(b)  The  quantity  and  value  (f.o.b.  U.S. 
port,  including  antidumping  and/or 
countervailing  duties)  of  U.S. 
commercial  shipments  of  Subject 
Merchandise  imported  from  the  Subject 
Country;  and 

(c)  The  quantity  and  value  (f.o.b.  U.S. 
port,  including  antidumping  and/or 
countervailing  duties)  of  U.S.  internal 


-One  case  equivalent  equals  3(1  pounds  of  fruit 
net  weight.  e\(  lusive  of  packaging. 
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consumption/company  transfers  of 
Subject  Merchandise  imported  from  the 
Subject  Countr\- 

(9)  If  you  are  a  producer,  an  exporter, 
or  a  trade/business  association  of 
producers  or  exporters  of  the  Subject 
Merchandise  in  the  Subject  Country, 
provide  the  following  information  on 
your  firm's(s')  operations  on  that 
product  during  calendar  year  1999 
(report  quantity  data  in  case  equivalents 
and  value  data  in  thousands  of  U.S. 
dollars,  landed  and  duty-paid  at  the 
U.S.  port  but  not  including  antidumping 
or  countervailing  duties).  If  you  are  a 
trade/business  association,  provide  the 
information,  on  an  aggregate  basis,  for 
the  firms  which  are  members  of  your 
association. 

(a)  Production  (quantity)  and,  if 
known,  an  estimate  of  the  percentage  of 
total  production  of  Subject  Merchandise 
in  the  Subject  Country  accounted  for  by 
your  firm's(s')  production:  and 

(b)  The  quantity  and  value  of  your 
rirm's(s')  exports  to  the  United  States  of 
Subject  Merchandise  and.  if  known,  an 
estimate  of  the  percentage  of  total 
exports  to  the  United  States  of  Subject 
Merchandise  from  the  .Subject  Country 
accounted  for  by  your  firm's(s')  exports 

(10)  Identify  significant  changes,  if 
any.  in  the  supply  and  demand 
conditions  or  business  cycle  for  the 
Domestic  Like  Product  that  have 
occurred  in  the  United  States  or  in  the 
market  for  the  ,Subj»»ct  Merchandise  in 
the  Subject  Country  since  the  Order 
Date,  and  significant  (  hanges,  if  any, 
that  are  likelv  to  octiur  within  a 
reasonably  foreseeable  time.  Supply 
conditions  to  consider  include 
technology:  production  methods: 
development  efforts:  ability  to  increase 
production  (including  the  shift  of 
production  facilities  used  for  other 
products  and  the  use.  cost,  or 
availability  of  major  inputs  into 
production):  and  factors  related  to  the 
ability  to  shift  supply  among  different 
national  markets  (including  barriers  to 
importation  in  foreign  markets  or 
changes  in  market  demand  abroad) 
Demand  conditions  to  consider  include 
end  uses  anil  applications:  the  existence 
and  availability  of  substitute  products: 
and  the  level  of  competition  among  the 
Domestic  Like  Product  produced  in  the 
United  States.  Subject  Merchandise 
produced  in  the  Subject  (Country,  and 
such  merchandise  from  other  countries 

(11)  (Optional)  A  statement  of 
whether  you  agree  with  the  above 
definitions  of  the  Domestic  Like  Product 
and  Domestic  Industry:  if  vou  disagree 
with  either  or  both  of  these  definitions, 
please  explain  why  and  provide 
alternative  definitions. 


Authority:  This  review  is  being  conducted 
under  authority  of  title  VII  of  the  Tariff  Act 
of  1930;  this  notice  is  published  pursuant  to 
*»  207. fil  of  the  Commission's  rules. 

By  order  of  the  Commission 

Issued:  May  24.  2000. 
Donna  R.  Koehnke, 
Sr(  TPtan 

|KR  Do(    00-14024  Filed  b-02-00;  8:45  am) 
BH.UNO  COOe  7020-02-P 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  731-TA-702  (Review)] 

Ferrovanadlum  and  NItrldad  Vanadium 
From  Russia 

AGENCY:  United  States  Internationa] 
Trade  Commission. 

ACTION:  Institution  of  a  five-year  review 
concerning  the  antidumping  duty  order 
on  ferrovanadlum  and  nitrided 
vanadium  from  Russia. 


SUMMARY:  The  Commission  hereby  gives 
notice  that  it  has  instituted  a  review 
pursuant  to  section  751(c)  of  the  Tariff 
Act  of  1930  (19  use.  1675(c))  (the  Act) 
to  determine  whether  revocation  of  the 
antidumping  duty  order  on 
ferrovanadlum  and  nitrided  vanadium 
from  Russia  would  be  likely  to  lead  to 
continuation  or  recurrence  of  material 
injurv.  Pursuant  to  section  751(c)(2)  of 
the  Act,  interested  parties  are  requested 
to  respond  to  this  notice  by  submitting 
the  information  specified  below  to  the 
Commission:'  to  be  assured  of 
i:onsideration,  the  deadline  for 
respon.ses  is  July  21,  2000.  Comments 
on  the  adequacy  of  responses  may  be 
filed  with  the  Commission  by  August 
If).  2000.  For  further  information 
concerning  the  conduct  of  this  review 
and  rules  of  general  application,  consult 
the  Commission's  Rules  of  Practice  and 
Procedure,  part  201.  subparts  A  through 
K(19CFRpart  201).  and  part  207. 
subparts  A,  D,  E,  and  F  (19  CFR  part 
207). 

EFFECTIVE  DATE:  June  5,  2000 

FOR  FURTHER  INFORMATION  CONTACT: 

Mary  Messer  (202-205-,3193)  or  Vera 
Libeau  (202-205-3176).  Office  of 
Investigations,  U.S.  International  Trade 
Commission.  500  E  Street  SVV. 


.\n  rt'sponsc  111  lhl^  riHiui'sl  fur  infiirmalifin  is 
riH|iiin'il  ltd  I  urrfiillv  valu)  Offne  of  VlanauemiiHt 
.iiirl  Hiiilxfl  lOMHl  nuintxT  is  iml  ilisplavpii.  Ihf 
I  )\\H  miiiiti.T  IS  n  ir-(H)lh  IStTC  \u   (XV-S-OSS 
.'xinr.ilii.ri  iJHti'  liiU   II    2IX)2   I'liblii  n-purluix 
liunli'ii  lor  ihn  rwiui-st  is  t'stimdleH  to  nvprax*'  ~ 
tidurs  [»T  response   IMcase  send  i  oniniPtits 
ri'urtriliiiK  Ihf  m  i  iirai  v  of  ihis  burileii  i-sliinalc  to 

Ifie  ( >ffi f  InvMstinalions,  I '  S    lnIiTii.itii>nal  Trade 

(  oiiiiiiissioi)   SIM)  K  .Slrwt.  SVV.  VVashinsIon.  LX'. 
.iCM.lh 


Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  (http:// 
Vii/vw. usitc.gov). 

SUPPLEMENTARY  INFORMATION! 
Background 

On  July  10,  1995.  the  Department  of 
Commerce  issued  an  antidumping  duty 
order  on  imports  of  ferrovanadlum  and 
nitrided  vanadium  from  Russia  (60  FR 
35550).  The  Commission  is  conducting 
a  review  to  determine  whether 
revocation  of  the  order  would  be  likely 
to  lead  to  continuation  or  recurrence  of 
material  injury  to  the  domestic  industry 
within  a  reasonably  foreseeable  time.  It 
will  assess  the  adequacy  of  interested 
party  responses  to  this  notice  of 
institution  to  determine  whether  to 
conduct  a  full  review  or  an  expedited 
review.  The  Commission's 
determination  in  any  expedited  review 
will  be  based  on  the  facts  available, 
which  may  include  information 
provided  in  response  to  this  notice. 

Definitions 

The  following  definitions  apply  to 
this  review: 

(1)  Subject  Mercbandisp  is  the  class  or 
kind  of  merchandise  that  is  within  the 
scope  of  the  five-year  review,  as  defined 
by  the  Department  of  Commerce. 

(2)  The  Subject  Countn,-  in  this  review 
is  Russia. 

(3)  The  Domestic  Like  Product  is  the 
domestically  produced  product  or 
products  which  are  like,  or  in  the 
absence  of  like,  most  similar  in 
characteristics  and  uses  with,  the 
Subject  Merchandise.  In  its  original 
determination,  the  Commission  defined 
a  single  Domestic  Like  Product  as 
ferrovanadlum  and  nitrided  vanadium. 

(4)  The  Domestic  Industry  is  the  U.S. 
producers  as  a  whole  of  the  Domestic 
Like  Product,  or  those  producers  whose 
collective  output  of  the  Domestic  Like 
Product  constitutes  a  major  proportion 
of  the  total  domestic  production  of  the 
product.  In  its  original  determination, 
the  Commission  defined  a  single 
Domestic  Industry  as  producers  of 
ferrovanadlum  and  nitrided  vanadium, 
including  toll-producers. 

(5)  The  Order  Date  is  the  date  that  the 
antidumping  duty  order  under  review 
became  effective.  In  this  review,  the 
Order  Date  is  Julv  10,  1995. 
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(6)  An  Importer  is  any  person  or  firm 
engaged,  either  directly  or  through  a 
parent  company  or  subsidiary,  in 
importing  the  Subject  Merchandise  into 
the  United  States  from  a  foreign 
manufacturer  or  through  its  selling 
agent. 

Participation  in  the  Review  and  Public 
Service  List 

Persons,  including  industrial  users  of 
the  Subject  Merchandise  and,  if  the 
merchandise  is  sold  at  the  retail  level, 
representative  consumer  organizations, 
wishing  to  participate  in  the  review  as 
parties  must  file  an  entry  of  appearance 
with  the  Secretary  to  the  Commission, 
as  provided  in  §  201.11(b)(4)  of  the 
Commission's  rules,  no  later  than  21 
days  after  publication  of  this  notice  in 
the  Federal  Register.  The  Secretary  will 
maintain  a  public  service  list  containing 
the  names  and  addresses  of  all  persons, 
or  their  representatives,  who  are  parties 
to  the  review. 

Former  Commission  employees  who 
are  seeking  to  appear  in  Commission 
five-year  reviews  are  reminded  that  they 
are  required,  pursuant  to  19  CFR  201.15. 
to  seek  Commission  approval  if  the 
matter  in  which  they  are  seeking  to 
appear  was  pending  in  any  manner  or 
form  during  their  Commission 
employment.  The  Commission's 
designated  agency  ethics  official  has 
advised  that  a  five-year  review  is  the 
"same  particular  matter  "  as  the 
underlying  original  investigation  for 
purposes  of  19  CFR  201.15  and  18 
U.S.C.  207.  the  post  employment  statute 
for  Federal  employees.  Former 
employees  may  seek  informal  advice 
from  Commission  ethics  officials  with 
respect  to  this  and  the  related  issue  of 
whether  the  employee's  participation 
was  "personal  and  substantial." 
However,  any  informal  consultation  will 
not  relieve  former  employees  of  the 
obligation  to  seek  approval  to  appear 
from  the  Commission  under  its  rule 
201.15.  For  ethics  advice,  contact 
CarolMcCue  Verratti.  Deputy  Agency 
Ethics  Official,  at  202-205-3088. 

Limited  Disclosure  of  Business 
Proprietary  Information  (BPI)  Under  an 
Administrative  Protective  Order  (APO) 
and  APO  Service  List 

Pursuant  to  §  207.7(a)  of  the 
Commission's  rules,  the  Secretary  will 
make  BPI  submitted  in  this  review 
available  to  authorized  applicants  under 
the  APO  issued  in  the  review,  provided 
that  the  application  is  made  no  later 
than  21  days  after  publication  of  this 
notice  in  the  Federal  Register. 
Authorized  applicants  must  represent 
interested  parties,  as  defined  in  19 
U.S.C.  1677(9),  who  are  parties  to  the 


review.  A  separate  service  list  will  be 
maintained  by  the  Secretary  for  those 
parties  authorized  to  receive  BPI  under 
the  APO. 

Certification 

Pursuant  to  §  207.3  of  the 
Commission's  rules,  any  person 
submitting  information  to  the 
Commission  in  connection  with  this 
review  must  certify  that  the  information 
is  accurate  and  complete  to  the  best  of 
the  submitter's  knowledge.  In  making 
the  certification,  the  submitter  will  be 
deemed  to  consent,  unless  otherwise 
specified,  for  the  Commission,  its 
employees,  and  contract  personnel  to 
use  the  information  provided  in  any 
other  reviews  or  investigations  of  the 
same  or  comparable  products  which  the 
Commission  conducts  under  Title  VII  of 
the  Act,  or  in  internal  audits  and 
investigations  relating  to  the  programs 
and  operations  of  the  Commission 
pursuant  to  5  U.S.C,  Appendix  3. 

Written  Submissions 

Pursuant  to  §  207.61  of  the 
Commission's  rules,  each  interested 
party  response  to  this  notice  must 
provide  the  information  specified 
below.  The  deadline  for  filing  such 
responses  is  July  21,  2000.  Pursuant  to 
§  207.62(b)  of  the  Commission's  rules, 
eligible  parties  (as  specified  in 
Commission  rule  207.62(b)(1))  may  also 
file  comments  concerning  the  adequacy 
of  responses  to  the  notice  of  institution 
and  whether  the  Commission  should 
conduct  an  expedited  or  full  review. 
The  deadline  for  filing  such  comments 
is  August  15,  2000.  All  written 
submissions  must  conform  with  the 
provisions  of  §§201. 8  and  207.3  of  the 
Commission's  rules  and  any 
submissions  that  contain  BPI  must  also 
conform  with  the  requirements  of 
§§201.6  and  207.7  of  the  Commission's 
rules. 

The  Commission's  rules  do  not 
authorize  filing  of  submissions  with  the 
Secretary  by  facsimile  or  electronic 
means.  Also,  in  accordance  with 
§§  201.16(c)  and  207.3  of  the 
Commission's  rules,  each  document 
filed  by  a  party  to  the  review  must  be 
served  on  all  other  parties  to  the  review 
(as  identified  by  either  the  public  or 
APO  service  list  as  appropriate),  and  a 
certificate  of  service  must  accompany 
the  document(if  you  are  not  a  party  to 
the  review  you  do  not  need  to  serve 
your  response). 

Inability  To  Provide  Requested 
Information 

Pursuant  to  §  207.61(c)  of  the 
Commission's  rules,  any  interested 
party  that  cannot  furnish  the 


information  requested  by  this  notice  in 
the  requested  form  and  manner  shall 
notif)'  the  Commission  at  the  earliest 
possible  time,  provide  a  full  explanation 
of  why  it  cannot  provide  the  requested 
information,  and  indicate  alternative 
forms  in  which  it  can  provide 
equivalent  information.  If  an  interested 
party  does  not  provide  this  notification 
(or  the  Commission  finds  the 
explanation  provided  in  the  notification 
inadequate)  and  fails  to  provide  a 
complete  response  to  this  notice,  the 
Commission  may  take  an  adverse 
inference  against  the  party  pursuant  to 
section  776(b)  of  the  Act  in  making  its 
determination  in  the  review. 

Information  To  Be  Provided  in 
Response  to  This  Notice  of  Institution 

As  used  below,  the  term  '"firm" 
includes  any  related  firms. 

(1)  The  name  and  address  of  your  firm 
or  entity  (including  World  Wide  Web 
address  if  available)  and  name, 
telephone  number,  fax  number,  and  E- 
mail  address  of  the  certif\'ing  official. 

(2)  A  statement  indicating  whether 
your  firm/entity  is  a  U.S.  producer  of 
the  Domestic  Like  Product,  a  U.S.  union 
or  worker  group,  a  U.S.  importer  of  the 
Subject  Merchandise,  a  foreign  producer 
or  exporter  of  the  Subject  Merchandise, 
a  U.S.  or  foreign  trade  or  business 
association,  or  another  interested  party 
(including  an  explanation).  If  you  cU"e  a 
union/worker  group  or  trade/business 
association,  identih'  the  firms  in  which 
your  workers  are  employed  or  which  are 
members  of  your  association. 

(3)  A  statement  indicating  whether 
vour  firm /entity  is  w'illing  to  participate 
in  this  review  by  providing  information 
requested  by  the  Commission. 

(4)  A  statement  of  the  likely  effects  of 
the  revocation  of  the  antidumping  duty 
order  on  the  Domestic  Industry'  in 
general  and/or  your  firm/entity 
specifically.  In  your  response,  please 
discuss  the  various  factors  specified  in 
section  752(a)  of  the  Act  (19  U.S.C. 
1675a(a))  including  the  likely  volume  of 
subject  imports.  likely  price  effects  of 
subject  imports,  and  likely  impact  of 
imports  of  Subject  Merchandise  on  the 
Domestic  Industr\". 

(5)  A  list  of  ail  known  and  currently 
operating  U.S.  producers  of  the 
Domestic  Like  Product.  Identify-  any 
known  related  parties  and  the  nature  of 
the  relationship  as  defined  in  section 
771(4)(B)  of  the  Act  (19  U.S.C. 
1677(4)(B)). 

(6)  A  list  of  all  known  and  currently 
operating  U.S.  importers  of  the  Subject 
Merchandise  and  producers  of  the 
Subject  Merchandise  in  the  Subject 
CountT}'  that  currently  export  or  have 
exported  Subject  Merchandise  to  the 
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United  States  or  other  countries  since 
1994. 

(7)  If  you  are  a  IJ.S  producer  of  the 
Domestic  Like  Product,  provide  the 
following  information  on  your  firm's 
operations  on  that  product  during 
calendar  year  1999  (report  quantity  data 
in  pounds  and  value  data  in  thousands 
of  II.S.  dollars,  f.o.b.  plant).  If  you  are 

a  union/worker  group  or  trade/business 
association,  provide  the  information,  on 
an  aggregate  basis,  for  the  firms  in 
which  your  workers  are  employed/ 
which  are  members  of  your  association. 

(a)  Production  (quantity)  and,  if 
known,  an  estimate  of  the  percentage  of 
total  U.S.  production  of  the  Domestic 
Like  Product  accounted  for  by  your 
firm's(s')  production; 

(b)  The  quantity  and  value  of  U.S 
commercial  shipments  of  the  Domestic 
Like  Product  produced  in  your  U.S. 
plant(s):  and 

(c)  The  quantity  and  value  of  U.S. 
internal  consumption/company 
transfers  of  the  Domestic  Like  Product 
produced  in  your  U.S.  plant(s). 

(8)  If  you  are  a  U.S.  importer  or  a 
trade/business  association  of  U.S. 
importers  of  the  Subject  Merchandise 
from  the  Subject  Country,  provide  the 
following  information  on  your  firm's(s') 
operations  on  that  product  during 
calendar  year  1999  (report  quantity  data 
in  pounds  and  value  data  in  thousands 
of  U.S.  dollars).  If  you  are  a  trade/ 
business  association,  provide  the 
information,  on  an  aggregate  basis,  for 
the  firms  which  are  members  of  your 
association. 

(a)  The  quantity  and  value  (landed, 
duty-paid  but  not  including 
antidumping  or  countervailing  duties) 
of  U.S.  imports  and,  if  known,  an 
estimate  of  the  percentage  of  total  U.S. 
imports  of  Subject  Merchandise  from 
the  Subject  Country  accounted  for  hv 
your  finn's{s')  imports; 

(b)  The  quantity  and  value  (f.o.b.  U.S. 
port,  including  antidumping  and/or 
countervailing  duties)  of  U.S. 
commeri:ial  shipments  of  Subject 
Merchandise  imported  frcjm  the  Subject 
Country;  and 

(c)  The  quantity  and  value  (f.o.b.  U.S. 
port,  including  antidumping  and/or 
countervailing  duties)  of  US.  internal 
consumption/company  transfers  of 
Subject  Merchandise  imported  from  the 
Subject  C;ountr>'. 

(9)  If  you  are  a  producer,  an  exporter, 
or  a  trade/business  association  of 
producers  or  exporters  of  the  Subject 
Merchandise  in  the  Subject  Country, 
provide  the  following  information  on 
your  firm's(s')  operations  on  that 
product  during  calendar  year  1999 
(report  quantity  data  in  pounds  and 
value  data  in  thou.sands  of  U.S.  dollars. 


landed  and  duty-paid  at  the  U.S.  port 
but  not  including  antidumping  or 
countervailing  duties).  If  you  are  a 
trade/business  association,  provide  the 
information,  on  an  aggregate  basis,  for 
the  firms  which  are  members  of  your 
association. 

(a)  Production  (quantity)  and,  if 
known,  an  estimate  of  the  percentage  of 
total  production  of  Subject  Merchandise 
in  the  Subject  Country  accounted  for  by 
your  firm's(s')  production;  and 

(b)  The  quantit>'  and  value  of  your 
firm's(s')  exports  to  the  United  States  of 
vSubject  Merchandise  and.  if  known,  an 
estimate  of  the  percentage  of  total 
exports  to  the  United  States  of  Subject 
Merchandise  from  the  Subject  Country 
accounted  for  by  your  firm's(s')  exports. 

(10)  Identify  significant  changes,  if 
any,  in  the  supply  and  demand 
conditions  or  business  cycle  for  the 
Domestic  Like  Product  that  have 
occurred  in  the  United  States  or  in  the 
market  for  the  Subject  Merchandise  in 
the  Subject  Country  since  the  Order 
Date,  and  significant  changes,  if  any, 
that  are  likely  to  occur  within  a 
reasonably  foreseeable  time.  Supply 
conditions  to  consider  include 
technology;  production  methods; 
development  efforts;  ability  to  increase 
production  (including  the  shift  of 
production  facilities  used  for  other 
products  and  the  use.  cost,  or 
availability  of  major  inputs  into 
production);  and  factors  related  to  the 
ability  to  shift  supply  among  different 
national  markets  (including  barriers  to 
importation  in  foreign  markets  or 
changes  in  market  demand  abroad). 
Demand  conditions  to  consider  include 
end  uses  and  applications;  the  existence 
and  availability  of  substitute  products; 
and  the  level  of  competition  among  the 
Domestic  Like  Product  produced  in  the 
United  States.  Subject  Merchandise 
produced  in  the  Subject  Country,  and 
such  merchandise  from  other  countries. 

(11)  (Optional)  A  statement  of 
whether  you  agree  with  the  above 
definitions  of  the  Domestic  Like  Product 
and  Domestic  Industr>':  if  you  disagree 
with  either  or  both  of  these  definitions, 
please  explain  why  and  provide 
alternative  definitions. 

.Authority:  This  rfview  is  being  conducted 
uiuier  authority  of  title  VII  of  the  Tariff  Act 
of  1930;  this  notice  is  published  pursuant  to 
*»  207.61  of  the  C;ommission's  rules. 

By  order  of  the  Commission. 

Issued:  May  24.  2000. 
Donna  R.  Koehnke, 
Sftrftan 
IFR  Doc.  00-14025  Filed  &-2-00;  8:45  am] 

BILLING  CODE  70aO-02-P 


DEPARTMENT  OF  JUSTICE 

Notic*  Of  Lodging  of  Partial  Consent 
Dacraa  for  Intarim  Injunctive  Relief 
Under  the  Clean  Air  Act 

Under  28  CFR  50.7.  notice  is  hereby 
given  that  on  May  23.  2000,  a  proposed 
Partial  Consent  Decree  for  Interim 
Injunctive  Relief  ("Partial  Consent 
Decree")  in  United  States  v.  IBP.  Inc., 
Civil  Action  No.  8:00-CV-28,  was 
lodged  with  the  United  States  District 
Court  for  the  District  of  Nebraska. 

In  this  action  the  United  States  seeks 
injunctive  relief  and  civil  penalties  for 
IBP's  past  violations  of  the  Clean  Air 
Act  and  other  environmental  laws  at  its 
meatpacking  plant  and  associated 
tannery  and  wastewater  treatment 
facility  in  Dakota  City,  Nebraska.  The 
United  States  asserts  that  IBP  failed  to 
install  required  air  pollution  control 
equipment  as  the  company  updated  its 
complex  from  1989  to  1995,  and.  as  a 
result,  illegally  emitted  an  excessive 
amount  of  hydrogen  sulfide  into  the  air. 

Under  the  Partial  Consent  Decree,  IBP 
will  build  three  new  covered 
wastewater  treatment  lagoons  by 
November  30,  2000;  decommission  its 
existing,  uncovered  lagoons  that  are 
largely  responsible  for  emissions  of 
approximately  one  ton  each  day  of 
hydrogen  sulfide:  and  undertake 
additional  projects  to  limit  the  release  of 
hydrogen  sulfide  into  the  air.  The  new 
lagoons  will  capture  hydrogen  sulfide 
generated  by  the  wastewater  and  route 
it  for  treatment  to  a  scrubber  and  flare. 
Any  future  uses  of  these  lagoons  will 
require  approval  by  the  Nebraska 
Department  of  Environmental  Quality, 
subject  to  EPA's  oversight. 

The  Partial  Consent  Decree  further 
requires  IBP  to  treat  over  three  million 
gallons  of  well  water  used  at  its  plant 
each  day.  in  order  to  reduce  the  high 
concentration  of  sulfate  in  the  well 
water,  which  breaks  down  into  sulfides 
and  in  turn  can  be  converted  to 
hydrogen  sulfide  in  wastewater. 

The  Partial  Consent  Decree  also 
incorporates  the  work  required  under  an 
Administrative  Order  on  Consent 
entered  into  by  EPA  and  IBP  on  April 
27.  2000.  which  agreement  requires  IBP 
to  install  7  on-site  and  2  off-site  air 
monitoring  devices  to  monitor 
emissions  of  hydrogen  sulfide  from  its 
Dakota  City  wastewater  treatment 
facility. 

The  Partial  Consent  Decree  today  does 
not  resolve  the  claims  in  the  United 
States'  lawsuit,  but  will  provide  relief  to 
local  citizens  from  IBP's  hydrogen 
sulfide  emissions  as  the  case  proceeds. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
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date  of  this  publication  comments 
relating  to  the  Partial  Consent  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General, 
Environment  and  Natural  Resources 
Division.  P.O.  Box  7611.  U.S. 
Department  of  Justice,  Washington,  D.C. 
20044-7611.  and  should  refer  to  United 
States  v.IBP,  Inc..  Civil  Action  No.  8:00- 
CV-28.  D.J.  Ref.  90-11-3-06517/3. 

The  Partial  Consent  Decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  487  Federal  Building, 
100  Centeimial  Mall  North,  Lincoln,  NE 
68508,  and  at  U.S.  EPA  Region  7,  901 
N.  5th  St.,  Kansas  City.  Kansas  66101. 
A  copy  of  the  Partial  Consent  Decree 
may  also  be  obtained  by  mail  from  the 
Consent  Decree  Library,  P.O.  Box  7611, 
U.S.  Department  of  Justice,  Washington, 
D.C,  20044-7611.  In  requesting  a  copy, 
please  enclose  a  check  in  the  amount  of 
$34.50  (25  cents  per  page  reproduction 
cost)  payable  to  the  Consent  Decree 
Library.  In  requesting  a  copy  exclusive 
of  exhibits  please  enclose  a  check  in  the 
amount  of  $15.25  (25  cents  per  page 
reproduction  cost)  payable  to  the 
Consent  Decree  Library. 

Bruce  S.  Geiber, 

Deputy  Chief.  Environmental  Enforcement 

Section.  Environment  and  Natural  Resources 

Division. 

[PR  Doc  00-13905  Filed  6-2-00:  8:45  am) 

BILUNG  CODE  4410-15-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  ttie  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 

Pursuant  to  Section  122(d)(2)  of  the 
Comprehensive  Environmental 
Response.  Compensation,  and  Liability 
Act  ("CERCLA").  42  U.S.C.  9622(d)(2). 
and  28  CFR  50.7,  notice  is  hereby  given 
that  a  proposed  consent  decree 
embodying  a  settlement  in  United  States 
V.  ITT  Industries.  Inc.,  et  al..  No.  CV  99- 
00552  MRP  (ANx).  was  lodged  on  May 
17,  2000,  with  the  United  States  District 
Court  for  the  Central  District  of 
California,  Weetem  Division. 

In  an  amended  complaint  filed 
concurrently  with  the  lodging  of  the 
consent  decree,  the  United  States  and 
the  State  of  California  seek  injunctive 
relief  for  performance  of  response 
actions  and  reimbursement  of  response 
costs  incurred  by  the  United  States 
Environmental  Protection  Agency 
("EPA")  and  by  the  California 
Department  of  Toxic  Substances  Control 
("DTSC"),  pursuant  to  Sections  106  and 
107  of  CERCLA,  42  U.S.C.  9606,  9607, 
in  response  to  releases  of  hazardous 


substances  at  the  Glendale  North  and 
South  Operable  Units  ("OUs")  of  the 
San  Fernando  Valley  Basin  Superfund 
Site,  in  Southern  California. 

Under  the  proposed  consent  decree, 
the  settling  defendants  have  agreed  to 
fund  and  perform  future  response 
actions  at  the  Glendale  OUs.  Future 
work  includes  construction,  operation 
and  mjiintenance  of  a  groundwater 
extraction  and  treatment  system.  After 
four  months  of  operation  and 
maintenance  by  the  settling  defendants, 
the  City  of  Glendale,  a  party  to  the 
consent  decree  although  not  a  defendant 
in  the  complaint,  shall  assume 
responsibility  for  future  operation  and 
maintenance  of  the  extraction  and 
treatment  system,  as  well  as  of  certain 
other  facilities. 

In  addition,  the  consent  decree 
requires  the  settling  defendants  to  pay 
$13,226,949  in  EPA  past  costs,  together 
with  $38,053  in  Department  of  Justice 
costs,  to  the  United  States  and  $83,550 
in  DTSC  past  costs  to  the  State  of 
California. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Enviromnent  and 
Natural  Resources  Division.  U.S. 
Department  of  Justice,  Box  7611,  Ben 
Franklin  Station,  Washington.  DC 
20044-7611,  and  should  refer  to  United 
States  v.  ITT  Industries,  Inc.,  et  al.,  DOJ 
Ref.  #90-ll-2-442A.  Commenters  may 
request  a  public  hearing  in  the  affected 
area,  pursuant  to  Section  7003(d)  of 
RCRA,  42  U.S.C  6973(d). 

The  proposed  consent  decree  may  be 
examined  at  the  EPA  Region  9 
Superfund  Records  Center.  75 
Hawthorne  Street.  Fourth  Floor.  San 
Francisco,  California  94105,  and  at  the 
Office  of  the  United  States  Attorney  for 
the  Central  District  of  California, 
Federal  Building,  Room  7516,  300  North 
Los  Angeles  Street.  Los  Angeles, 
California  90012.  A  copy  of  the 
proposed  consent  decree  may  also  be 
obtained  by  mail  from  the  Department 
of  Justice  Consent  Decree  Library,  Box 
7611,  Ben  Franklin  Station,  Washington. 
DC  20044-7611.  In  requesting  a  copy, 
please  refer  to  the  referenced  case  and 
enclose  a  check  in  the  amount  of 
$110.50  (25  cents  per  page  reproduction 
costs),  payable  to  the  Consent  Decree 
Library.  A  copy  of  the  decree,  exclusive 
of  the  defendants'  signatiu'e  pages  and 


the  attachments,  may  be  obtained  for 
$26.25. 

Joel  Gross, 

Chief.  Environmental  Enforcement  Section. 
Environment  and  \atural  Resources  Division 
IFR  Doc.  00-13907  Filed  6-2-00;  8:45  am] 
BILUNG  CODE  4410-1S-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  Consent  Decree 
Under  the  Safe  Drinlcing  Water  Act,  42 
U.S.C.  §300fetseq. 

Notice  is  hereby  given  that  on  May  1 1 , 
2000.  two  proposed  Consent  Decrees 
("Decrees")  in  the  United  States  v. 
Natural  Gas  Processing  Company  and 
KCS  Resources.  Inc.  d/b/a/  Mountain 
Resources,  Inc.,  Civ.  Action  No.  CV  00- 
65-RFC.  were  lodged  with  the  United 
States  District  Court  for  the  District  of 
Montana,  Great  Falls  Division.  The 
United  States  filed  this  action  pursuant 
to  Section  1423(b)  of  the  Safe  Drinking 
Water  Act  ( "SDWA"),  42  U.S.C.  §  300h- 
2(b).  seeking  injunctive  relief  and  :iyil 
penalties  for  the  Defendants'  violation 
of  various  provisions  of  Part  C  of  the 
SDWA  and  of  40  CFR  part  144. 

The  proposed  Consent  Decree  with 
the  Natural  Gas  Processing  Company 
("NGP")  requires  NGP  to  pay  a  civil 
penalty  of  $54,000.  including  interest. 
The  proposed  Consent  Decree  with  KCS 
Resources,  Inc.  d/b/a/  Mountain 
Resources,  Inc.  ("KCS")  requires  KCS  to 
pay  a  civil  penalty  of  S25.0Q0.  including 
interest,  and  to  perform  a  Supplemental 
Environmental  Project  involving  the 
plugging  of  one  or  more  abandon  Class 
II  Underground  Injection  Control  wells 
in  Montana. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  Decrees.  Comments 
should  be  addressed  to  the  Assistant 
Attorney  General  of  the  Environment 
and  Natural  Resources  Division. 
Department  of  Justice.  950  Pennsylvania 
Avenue  NW..  Washington.  DC  20530. 
and  should  refer  to  United  States  v. 
Natural  Gas  Processing  Company  and 
KCS  Resources  Inc.  d/b/a  Mountain 
Resources.  Inc.,  Civ.  Action  No.  CV  00- 
65-RFC.  and  D.J.  Ref.  #90-5-1-1^401 

The  Decree  may  be  examined  at  the 
United  States  Department  of  Justice. 
Envirormient  and  Natural  Resources 
Division.  Denver  Field  Office.  999  18th 
Street.  North  Tower  Suite  945.  Denver. 
Colorado  80202  and  the  U.S.  EPA 
Region  VIII,  999  18th  Street.  Denver. 
Colorado  80202.  Copies  of  the  Decrees 
may  be  obtained  by  mail  from  the 
Consent  Decree  Library.  Department  of 
Justice,  P.O.  Box  761 1!^  Washington.  DC 
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20044-7611.  In  requesting  a  copy, 
please  enclose  a  check  in  the  amount  of 
$4.25  for  the  Natural  Gas  Processing 
Company  Decree  and  $1 1.2.5  for  the  KCS 
Mountain  Resources.  Inc.  Decree  (2.5 
cents  per  page  reproduction  cost) 
payable  to  the  (Consent  Decree  Librar>'. 

loel  M.  Gross. 

Chirf.  t^nvironmenttil  Hnlhrxi-mcnt  Section. 
Envinjiinit'ntol  anil  Satiinil  Hesoun  i-s 
Division 

|FK  !)()(    00- 1  1904  KilH(l  ft-2-00;  8:45  am) 

BILUNG  COOe  4410-tS-«i 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation  and  Liability  Act 
Consistent  With  Departmental  Policy, 
28CFR 

50.7.  notice  is  hereby  given  that  a 
proposed  C^onsent  Decree  in  I'nitt^d 
States  V,  Robert  Odabashian.  et  al.  was 
lodged  with  the  United  States  District 
("ourt  for  the  Western  District  of 
Tennessee  on  May  18,  2000  (95-2361  C./ 
Bre).  On  November  5.  1995.  the  United 
States  filed  a  First  Amended  C^omplaint 
pursuant  to  Section  107  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980  CCERCLA'  ).  as  amended, 
against  five  defendants.  The  First 
Amendtid  Complaint  alleges  that  the 
defendants  are  liable  under  Section  107 
of  CERCLA  for  costs  incurred  by  the 
United  States  Environmental  Protection 
Agency  during  a  cleanup  of  the  Pulvair 
(Corporation  Superfund  .Site  in 
Millington.  Tennessee,  Subsequently, 
defendants  filed  various  third-party 
complaints  seeking  contribution  from 
various  third-party  defendants.  The 
proposed  Consent  Decree  settles  the 
liability  of  Kincaid  Enterprises.  Inc.,  one 
of  the  defendants  named  in  the 
November  5,  1995  Complaint.  Under  the 
Consent  Decree,  the  Settlor  agrees  to 
reimburse  the  United  States  in  the 
amount  of  $400,000. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
Consent  Decree.  (Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division,.  U.S. 
Department  of  lustice.  P.O.  Box  7611. 
Washington,  DC  20044;  and  refer  to 
United  States  v.  Robert  Odabashian.  et 
ai.  DOJ  Ref.  #90-1 1-3-1474. 

The  proposed  settlement  agreement 
may  be  examined  at  the  Office  of  the 
United  States  Attorney,  Suite  410,  200 


Jefferson  Avenue,  Memphis.  TN  38103, 
and  at  the  office  of  the  Environmental 
Protection  Agency.  Region  4,  61  Forsyth 
Street,  S.W.,  Atlanta,  GA  30303.  A  copy 
of  the  proposed  Consent  Decree  may  be 
obtained  by  mail  from  the  Department 
of  Justice  Consent  Decree  Library,  P.O. 
Box  7611,  Washington,  DC  20044.  In 
requesting  a  copy  please  refer  to  the 
referenced  case  and  enclose  a  check  in 
the  amount  of  $5.00  (25  cents  per  page 
reproduction  costs),  payable  to  the 
Consent  Decree  Library. 

Joel  M.  Gross, 

Chief.  Environmi-ntal  Enforremenl  Section. 
Environment  and  .\atuml  Resources  Division 
IKK  I)i)(    00-H40f)  Filpd  fv-2-00;  8  45  am] 
WLUMG  CODE  4410-1i-M 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  Information  Collection 
Activities:  Comment  Request 

ACTION:  Notice  of  information  collection 
under  review;  Health  and  Human 
.Services  Statistical  data  for  refugee 
asylee  adjusting  status. 

The  Department  of  Justice, 
Immigration  and  Naturalization  Service 
has  submitted  the  following  information 
collection  request  for  review  and 
clearance  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  The 
proposed  information  collection  is 
published  to  obtain  comments  from  the 
public  and  affected  agencies.  Comments 
are  encouraged  and  will  be  accepted  for 
"sixty  days"  until  August  4,  2000. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
c:oncerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  gther 
technological  collection  techniques  or 
other  forms  of  information  technology, 


e.g..  permitting  electronic  submission  of 
responses. 

(Dverview  of  this  information 
collection: 

(1)  Type  of  Infonnation  Collection: 
Reinstatement  of  a  previously  approved 
collection. 

(2)  Title  of  the  Form/Collection: 
Health  and  Human  Services  Statistical 
Data  for  Refugee/Asylee  Adjusting 
Status. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  1-643.  Adjudications 
Division,  Immigration  and 
Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  or 
Households.  The  primary  purpose  of  the 
information  collected  on  this  form  is  for 
use  in  the  Office  of  Refugee 
Resettlement  Report  to  Congress  (8 
U.S.C.  1523).  The  Service  is  required  to 
report  on  the  status  of  refugees  at  the 
time  of  adjustment  to  lawful  permanent 
resident. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  195,000  responses  at  10 
minutes  (.166  hours)  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hoursi  associated  with  the 
collection:  32.370  annual  burden  hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan  202-514-3291. 
Director,  Policy  Directives  and 
Instructions  Branch,  Immigration  and 
Naturalization  Service,  U.S.  Department 
of  Justice,  Room  5307,  425  I  Street,  NW., 
Washington,  DC  20536.  Additionally, 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer.  United  States  Department  of 
Justice.  Information  Management  and 
Security  Staff,  Justice  Management 
Division.  Suite  850,  Washington  Center, 
1001  G  Street.  NW..  Washington.  DC 
20530. 

Dated;  May  30.  2000. 
Richard  A.  Sloan, 

Department  Clearance  Officer.  United  States 
Department  of  Justice,  Immigration  and 
Natumlization  Service. 

|FR  Doc.  00-13901  Filed  6-2-00:  8:45  am] 

BILUNG  COOE  4410-10-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Solicitation  for  Grant  Applications 
(SGA)  Worit  Incentive  Grants 

agency:  Employment  and  Training 
Administration  (ETA).  Labor. 

ACTION:  Notice;  Technical  Assistance/ 
Bidders'  Conferences. 


SUMMARY:  The  Employment  and 
Training  Administration  published  a 
document  in  the  Federal  Register  of 
May  25.  2000,  concerning  the 
availability  of  grant  funds  designed  to 
enhance  the  employability,  employment 
and  career  advancement  of  people  with 
disabilities  through  enhanced  service 
delivery  in  the  new  One-Stop  delivery 
system  established  under  the  Workforce 
Investment  Act  of  1998. 

FOR  FURTHER  INFORMATION  CONTACT:  B. 

Jai  Johnson.  Grants  Management 
Specialist,  Division  of  Federal 
Assistance.  Fax  (202)  219-8739. 
Technical  assistance/bidders' 
conferences  will  be  held  regarding  the 
Department's  Solicitation  for  Grant 
Application  (SGA)  for  Work  Incentive 
Grants  at  the  following  times  and 
places: 

June  6;  1  p.m.  to  5  p.m. — Pierson 
Auditorium.  University  of  Missouri  at 
Kansas  City,  5000  Holmes  .^ venue.  Kansas 
City.  Missouri  64110  (816)  235-1758. 
(Contact  for  this  location  is  Kelli 
Ellerbusch. 

June  8:  9  a.m.  to  1  p.m. — Oakland  Federal 
Building.  1301  Clay  .St..  Oakland. 
California  94612.  Contact  for  this  location 
is  Chris  Neilson  at  (510)  628-0665. 

June  15:  9  a.m.  to  1  p.m. — V.S.  Department 
of  Labor  Auditorium.  200  Constitution 
Ave..  N.W.  20210.  Contact  at  this  location 
is  Paul  Bennett  at  (202)  693-4937. 

Specific  infonnation  related  to  the 
SGA  can  be  obtained  from  the  following 
homepage:  http://wdsc.org/disability. 
For  general  information  on  the  technical 
assistance/bidders'  conferences,  please 
contact  Paul  Bennett  at  (202)  693-4927 
or  via  e-mail  at  bennett-paul@dol.gov. 
Please  contact  Mr.  Bennett  to  identify 
any  special  needs  required  at  the 
technical  assistance  conference  you 
plan  to  attend.  If  you  are  traveling  from 
out  of  town,  you  will  need  to  make  hotel 
reservations  on  your  own. 

Signed  at  Washington.  DC.  this  25th  day  of 
May.  2000. 
Laura  Cesario, 
Grant  Officer. 
[FR  Doc.  00-14005  Filed  6-2-00:  8:45  am] 
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RIN0660-ZA13 

Report  to  Congress  Pursuant  to 
Section  104  of  the  Digital  Millennium 
Copyright  Act 

AGENCIES:  The  United  States  Copyright 
Office,  Library-  of  Congress;  and  the 
National  Telecommunications  and 
Information  Administration,  United 
States  Department  of  Commerce. 
ACHON:  Request  for  public  comment. 

SUMMARY:  The  United  States  Copyright 
Office  and  the  National 
Telecommunications  and  Information 
Administration  invite  interested  parties 
to  submit  comments  on  the  effects  of  the 
amendments  made  by  title  1  of  the 
Digital  Millennium  Copyright  Act, 
("DMCA")  and  the  development  of 
electronic  commerce  on  the  operation  of 
sections  109  and  117  of  title  17.  United 
States  Code,  and  the  relationship 
between  existing  and  emerging 
technology  and  the  operation  of  such 
sections. 

Section  104  of  the  DMCA  directs  the 
Register  of  Copyrights  and  the  Assistant 
Secretary  for  Communications  and 
Information  of  the  Department  of 
Commerce  to  submit  to  the  Congress  no 
later  than  24  months  after  the  date  of 
enactment  a  report  evaluating  the  effects 
of  the  amendments  made  by  title  1  of 
the  Act  and  the  development  of 
electronic  commerce  and  associated 
technology  on  the  operation  of  sections 
109  and  117  of  title  17,  United  States 
Code,  and  the  relationship  between 
existing  and  emerging  technology  and 
the  operation  of  those  sections.  This 
Federal  Register  Notice  is  intended  to 
solicit  comments  from  interested 
parties. 

DATES:  Comments  must  be  received  by 
August  4,  2000.  Reply  comments  must 
be  received  by  September  5,  2000. 
ADDRESSES:  The  Copyright  Office  and 
the  National  Telecommunications  and 
Information  Administration  invite  the 
public  to  submit  written  comments  in 
electronic  form  by  electronic  mail  or  on 
diskette.  See  SUPPLEMENTARY 
INFORMATION  for  file  formats  and  other 
information  about  electronic  filing. 

Comments  submitted  by  electronic 
mail  should  be  sent  to  both 
104study@loc.gov  and 


104study@ntia.doc.goy.  E-mail 
comments  should  be  submitted  as  file 
attachments  in  one  of  the  formats 
specified  under  SUPPLEMENTARY 
INFORMATION  and  should  be  sent  to  both 
the  Copyright  Office  and  National 
Telecommunications  and  Information 
Administration  addresses. 

Comments  sent  by  regular  mail  may 
be  sent  to  Jesse  M.  Feder.  Policy 
Planning  Advisor.  Office  of  Policy  and 
International  Affairs.  U.S.  Copyright 
Office.  Copyright  GC/I&R.  P.O."  Box 
70400,  Southwest  Station.  Washington. 
DC  20024;  and  Jeffrey  E.M.  JoNTier. 
Senior  Counsel,  Office  of  Chief  Counsel, 
National  Telecommunications  and 
Information  Administration  (NTIA). 
Room  4713,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington,  DC  20230. 
Paper  submissions  should  include  a 
version  on  diskette  in  one  of  the  formats 
specified  under  SUPPLEMENTARY 
INFORMATION.  Comments  should  be  sent 
to  both  the  Cop\Tight  Office  and 
National  Telecommunications  and 
Information  Administration  addresses. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jesse  M.  Feder,  Office  of  Policy  and 
International  Affairs,  U.S.  Copyright 
Office.  Library  of  Congress  (202)  707- 
8350  and  Jeffrey  E.M.  Joyner.  National 
Telecommunications  and  Information 
Administration  (202)  482-1816. 
SUPPLEMENTARY  INFORMATION: 

File  Formats  and  Required  Infonnation 

Comments  and  reply  comments  may 
be  submitted  in  electronic  form,  in  one 
of  the  following  formats: 

1.  If  by  electronic  mail:  Send  to 
'104stud\'@loc.gov  '  and 
■104study@ntia.doc.gov"  a  message 

containing  the  name  of  the  person 
making  the  submission,  his  or  her  title 
and  organization  (if  the  submission  is 
on  behalf  of  an  organization),  mailing 
address,  telephone  number,  telefax 
number  (if  any)  and  e-mail  address.  The 
message  should  also  identify  the 
document  clearly  as  either  a  comment 
or  reply  comment.  The  document  itself 
must  be  sent  as  a  MIME  attachment,  and 
must  be  in  a  single  file  in  either:  (1) 
Adobe  Portable  Document  File  (PDF) 
format  (preferred);  (2)  Microsoft  Word 
Version  7.0  or  earlier;  (3)  WordPerfect  7 
or  earlier;  (4)  Rich  Text  File  (RTF) 
format;  or  (5)  ASCII  text  file  format. 

2.  If  by  regular  mail  or  hand  delivery: 
Send,  to  the  appropriate  address  listed 
above,  two  copies  of  the  comment,  each 
on  a  3.5-inch  write-protected  diskette, 
labeled  with  the  name  of  the  person 
making  the  submission  and,  if 
applicable,  his  or  her  title  and 
organization. 
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Either  the  document  itself  or  a  cover 
letter  must  also  include  the  name  of  the 
person  making  the  submission,  his  or 
her  title  and  organization  (if  the 
submission  is  on  behalf  of  an 
organization),  mailing  address, 
telephone  number,  telefax  number  (if 
any)  and  e-mail  address  (if  any).  The 
document  itself  must  be  in  a  single  file 
in  either  (1)  Adobe  Portable  Document 
File  (PDF)  format  (preferred);  (2) 
Microsoft  Word  Version  7.0  or  earlier: 
(3)  WordPerfect  Version  7  or  earlier;  (4) 
Rich  Text  File  (RTF)  format;  or  (5)  ASCII 
text  file  format. 

3.  If  by  print  only:  Anyone  who  is 
unable  to  submit  a  comment  in 
electronic  form  should  submit  an 
original  and  two  paper  copies  by  hand 
or  by  mail  to  the  appropriate  address 
listed  above.  It  may  not  be  feasible  for 
the  Copjo-ight  Office  and  the  National 
Telecommunications  and  Information 
Administration  to  place  these  comments 
on  their  respective  websites. 

Background 

On  October  28,  1998,  the  Digital 
Millennium  Copyright  Act  ("DMCA") 
was  enacted  into  law  (Pub.  L.  No.  105- 
304,  112  Stat.  2860).  Section  104  of  the 
DMCA  directs  the  Register  of  Copyrights 
and  the  Assistant  Secretary  for 
Communications  and  Information  of  the 
Department  of  Commerce  to  submit  to 
the  Congress  no  later  than  24  months 
after  the  dale  of  enactment  a  report 
evaluating  the  effects  of  the 
amendments  made  by  title  1  of  the  Act 
and  the  development  of  electronic 
commerce  and  associated  technology  on 
the  operation  of  sections  109  and  117  of 
title  17.  United  States  Code,  and  the 
relationship  between  existing  and 
emerging  technology  and  the  operation 
of  those  sections.  This  Federal  Register 
Notice  is  intended  to  solicit  comments 
from  interested  parties  on  those  issues. 

The  objective  of  title  I  of  the  DMCA 
was  to  revise  U.S.  law  to  comply  with 
two  World  Intellectual  Property 
Organization  (WIPO)  Treaties  that  wore 
concluded  in  1996  and  to  strengthen 
protection  for  copyrighted  works  in 
electronic  formats.  The  DMCA 
establishes  prohibitions  on  the  act  of 
circumventing  technological  measures 
that  effectively  control  access  to  a  work 
protected  under  the  U.S.  Copyright  Act. 
and  the  manufacture,  importation, 
offering  to  the  public,  providing  or 
otherwise  trafficking  in  any  technology, 
product,  service,  device,  component  or 
part  thereof  which  is  primarily  designed 
or  produced  to  circumvent  a 
technological  measure  that  effectively 
controls  access  to  or  unauthorized 
copying  of  a  work  protected  by 
copyright,  has  only  a  limited 


conunercially  significant  purpose  or  use 
other  than  circumvention  of  such 
measures,  or  is  marketed  for  use  in 
circumventing  such  measures.  The 
DMCA  also  makes  it  illegal  for  a  person 
to  manufacture,  import,  offer  to  the 
public,  provide,  or  otherwise  traffic  in 
any  technology,  product,  service, 
device,  component  or  part  thereof 
which  is  primarily  designed  or 
produced  to  circumvent  a  technological 
measure  that  effectively  protects  a  right 
of  a  copyright  owner  in  a  work 
protected  by  copyright,  has  only  a 
limited  commercially  significant 
purpose  or  use  other  than 
circumvention  of  such  measures,  or  is 
marketed  for  use  in  circumventing  such 
measures.  In  addition  the  DMCA 
prohibits,  among  other  actions, 
intentional  removal  or  alteration  of 
copyright  management  information  and 
knowing  addition  of  false  copyright 
management  information  if  these  acts 
are  done  with  intent  to  induce,  enable, 
facilitate  or  conceal  a  copyright 
infringement.  Each  prohibition  is 
subject  to  a  number  of  statutory 
exceptions. 

Section  109  of  the  Copyright  Act,  17 
U.S.C.  109,  permits  the  owner  of  a 
particular  copy  or  phonorecord  lawfully 
made  under  title  17  to  sell  or  otherwise 
dispose  of  possession  of  that  copy  or 
phonorecord  without  the  authority  of 
the  copyright  owner,  notwithstanding 
the  copyright  owner's  exclusive  right  of 
distribution  under  17  U.S.C.  106(3). 
Commonly  referred  to  as  the  "first  sale 
doctrine."  this  provision  permits  such 
activities  as  the  sale  of  used  books.  The 
first  sale  doctrine  is  subject  to 
limitations  that  permit  a  copyright 
owner  to  prevent  the  unauthorized 
commercial  rental  of  computer 
programs  and  sound  recordings. 

Section  1 1 7  of  the  Copyright  Act,  1 7 
U.S.C.  1 1 7,  permits  the  owner  of  a  copy 
of  a  computer  program  to  make  a  copy 
or  adaptation  of  the  program  for  archival 
purposes  or  as  an  essential  step  in  the 
utilization  of  the  program  in 
conjunction  with  a  machine.  In 
addition,  pursuant  to  an  amendment 
contained  in  title  III  of  the  DMCA, 
section  117  permits  the  owner  or  lessee 
of  a  machine  to  make  a  temporary  copy 
of  a  computer  program  if  such  copy  is 
made  solely  by  virtue  of  the  activation 
of  a  machine  that  lawfully  contains  an 
authorized  copy  of  the  computer 
program,  for  purposes  of  maintenance  or 
repair  of  that  machine. 

Specific  Questions 

The  United  States  Copyright  Office 
and  the  National  Telecommunications 
and  Information  Administration  of  the 
United  States  Department  of  Commerce 


seek  comment  on  the  following  specific 
questions.  Parties  need  not  address  all 
questions,  but  are  encouraged  to 
respond  to  those  for  which  they  have 
particular  knowledge  or  information. 

1.  Section  109 

(a)  What  effect,  if  any,  has  the 
enactment  of  prohibitions  on 
circumvention  of  technological 
protection  measures  had  on  the 
operation  of  the  first  sale  doctrine? 

(b)  What  effect,  if  any,  has  the 
enactment  of  prohibitions  on 
falsification,  alteration  or  removal  of 
copyright  management  information  had 
on  the  operation  of  the  first  sale 
doctrine? 

(c)  What  effect,  if  any,  has  the 
development  of  electronic  commerce 
and  associated  technology  had  on  the 
operation  of  the  first  sale  doctrine? 

(d)  What  is  the  relationship  between 
existing  and  emergent  technology,  on 
one  hand,  and  the  first  sale  doctrine,  on 
the  other? 

(e)  To  what  extent,  if  any,  is  the  first 
sale  doctrine  related  to,  or  premised  on, 
particular  media  or  methods  of 
distribution? 

(f)  To  what  extent,  if  any,  does  the 
emergence  of  new  technologies  alter  the 
technological  premises  (if  any)  upon 
which  the  first  sale  doctrine  is 
established? 

(g)  Should  the  first  sale  doctrine  be 
expanded  in  some  way  to  apply  to 
digital  transmissions?  Why  or  why  not? 

(h)  Does  the  absence  of  a  digital  first 
sale  doctrine  under  present  law  have 
any  measurable  effect  (positive  or 
negative)  on  the  marketplace  for  works 
in  digital  form? 

1.  Section  117 

(a)  What  effect,  if  any.  has  the 
enactment  of  prohibitions  on 
circumvention  of  technological 
protection  measures  had  on  the 
operation  of  section  117? 

(b)  What  effect,  if  any.  has  the 
enactment  of  prohibitions  on 
falsification,  alteration  or  removal  of 
copyright  management  information  had 
on  the  operation  of  section  117? 

(c)  What  effect,  if  any.  has  the 
development  of  electronic  commerce 
and  associated  technology  had  on  the 
operation  of  section  117? 

(d)  What  is  the  relationship  between 
existing  and  emergent  technology,  on 
one  hand,  and  section  117.  on  the  other? 

(e)  To  what  extent,  if  any,  is  section 
117  related  to,  or  premised  on,  any 
particular  technology? 

(f)  To  what  extent,  if  any.  does  the 
emergence  of  new  technologies  alter  the 
technological  premises  (if  any)  upon 
which  section  117  is  established? 
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2.  General 

(a)  Are  there  any  additional  issues 
that  should  be  considered?  If  so,  what 
are  they  and  what  are  your  views  on 
them? 

(b)  Do  you  believe  that  hearings 
would  be  useful  in  preparing  the 
required  report  to  Congress?  If  so.  do 
you  wish  to  participate  in  any  hearings? 

Information  collected  ft-om  responses 
to  this  Federal  Register  Notice  will  be 
considered  when  preparing  the  required 
report  for  Congress. 

Dated:  May  16,  2000. 
Vfarybeth  Peters, 

Register  ofCopxiights,  L  'nited  States 

Copyright  Office. 

Kathy  D.  Smith, 

Chief  Counsel.  National  Telecommunications 

and  Information  Administration. 

[PR  Doc.  00-14001  Filed  6-2-00;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

Notice  Of  Availability;  NUREG-1700, 
"Standard  Review  Plan  for  Evaluating 
for  Nuclear  Power  Reactor  Licenae 
Termination  Plana" 

The  U.S.  Nuclear  Regulatory 
Commission  is  noticing  issuance  of 
NUREG-1700,  'Standard  Review  Plan 
for  Evaluating  Nuclear  Power  Reactor 
License  Termination  Plans."  The 
standard  review  plan  (SRP)  guides  staff 
reviewers  on  performing  safety  reviews 
of  license  termination  plans  (LTPs). 
Although  the  SRP  is  intended  to  be  used 
by  the  NRC  staff  in  conducting  reviews, 
it  can  be  used  by  interested  parties 
responsible  for  conducting  their  own 
licensing  review  or  developing  an  LTP. 
The  principal  purpose  of  the  SRP  is  to 
ensure  the  quality  and  uniformity  of 
staff  reviews  and  to  present  a  well- 
defined  base  from  which  to  evaluate  the 
requirements.  It  is  also  the  purpose  of 
the  SRP  to  make  the  information  about 
regulatory  matters  widely  available  to 
improve  the  understanding  of  the  staffs 
review  process  by  interested  members  of 
the  public  and  the  nuclear  industry. 

For  further  details  with  respect  to  this 
action,  the  documents  are  available  for 
inspection  at  the  NRC's  Public 
Electronic  Room  at  bttp://wH'w. nrc.gov. 

Dated  at  Rockville.  Manland.  this  nth  day 
of  May  2000. 

For  the  Nuclear  Regulatory  Commission. 
Robert  A.  Nelson, 

Acting  Chief.  Decommissioning  Branch, 
Division  of  Waste  Management.  Office  of 
Nuclear  Material  Safety  and  Safeguards. 
|FR  Doc.  00-13949  Filed  6-2-00;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  35-27179] 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935,  as  Amended 
("Act") 

May  26,  2000. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  under  the  Act.  All 
interested  persons  are  referred  to  the 
application(s)  and/or  declaration(s)  for 
complete  statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application(s)  and/or  declaration(s)  and 
any  amendment(s)  is/are  available  for 
public  inspection  through  the 
Commission's  Branch  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
applicatibn(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
June  19,  2000,  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  D.C.  20549-0609,  and 
serve  a  copy  on  the  relevant  applicant(s) 
and/or  declarant(s)  at  the  address(es) 
specified  below.  Proof  of  service  (by 
affidavit  or,  in  the  case  of  an  attorney  at 
law,  by  certificate)  should  be  filed  with 
the  request.  Any  request  for  hearing 
should  identify  specifically  the  issues  of 
facts  or  law  that  are  disputed.  A  person 
who  so  requests  will  be  notified  of  any 
hearing,  if  ordered,  and  will  receive  a 
copy  of  any  notice  or  order  issued  in  the 
matter.  After  June  19,  2000,  the 
applicant(s)  and/or  declaration(s),  as 
filed  or  as  amended,  may  be  granted 
and/or  permitted  to  become  effective. 

Alliant  Energy  Corporation,  et  al.  (70- 
9323) 

Alliant  Energy  Corporation 
("Alliant"),  a  registered  holding 
company,  its  wholly  owned 
intermediate  nonutility  holding 
company,  Alliant  Energy  Resources,  Inc. 
("AER"),  both  located  at  222  West 
Washington  Avenue,  Madison, 
Wisconsin  53703;  and  AER's  nonutility 
subsidiary.  Heartland  Properties,  Inc. 
("HPI"  and  together  with  Alliant  and 
AER,  "Applicants"),  122  West 
Washington  Avenue,  6th  Floor, 
Madison,  Wisconsin  53703,  have  filed 
an  post-effective  amendment,  under 
section  9(c)(3)  of  the  Act  and  rule  54 
under  the  Act,  to  an  application 
previously  filed  under  the  Act. 

Under  the  terms  of  an  order  dated 
April  14,  1998  (HCAR  No.  26856) 
("1998  Order"),  Alliant  is  currently 
authorized  to  hold  passive  investments. 


through  HPI,  in  low-income  housing 
projects  ("LIHTC  Properties").^  Under 
the  terms  of  the  1998  Order.  HPI 
indirectly  owns  a  1  %  general 
partnership  interest  in  an  investment 
fund,  more  particularly  described 
below,  that  indirectly  holds  limited 
partnership  interests  in  seventeen 
LIHTC  Properties  ("Fund  Properties"), 
nine  of  which  are  located  outside  the 
Alliant  ser\'ice  territor>\  In  addition  to 
the  investments  permitted  in  the  1998 
Order.  Applicants  are  authorized  by 
order  dated  August  13,  1999  (HCAR  No. 
27060)  to  invest  up  to  $50  million 
("Investment  Limitation")  from  time  to 
time  over  a  five-year  period  to  acquire 
additional  LIHTC  Properties  in  the 
Alliant  Energy  service  territory. 

The  investment  fund.  Heartland 
Properties  Equity  Investment  Fund  1 
("Fund"),  is  a  limited  partnership  that 
holds  limited  partnership  interests 
ranging  between  88.9%  and  99%  in 
several  other  limited  partnerships  that 
own  the  Fund  Properties.  HPIs  1% 
general  partnership  interest  in  the  Fund 
is  held  by  its  wholly  owned  subsidian\ 
Heartland  Fund  I.  Inc.  Minnesota  Life 
Insurance  Company  ("MLIC")  is  the  sole 
limited  partner  in  the  Fund  with  a  99% 
limited  partnership  interest. 

HPI  has  been  approached  by  MLIC 
about  the  possibility  of  selling  its 
limited  partnership  interest  in  the  Fund 
to  HPI.  In  order  to  consummate  the 
transaction.  Applicants  now  propose  to 
modify  the  existing  limitation  on 
investments  in  LIHTC  Properties  located 
outside  of  the  year's  ser\ice  territor\-.  for 
the  specific  purpose  of  acquiring  MLIC's 
limited  partnership  interest  in  the  Fund. 
The  expected  purchase  price  of 
approximately  $10.7  million,  when 
combined  with  HPIS  current 
investment  level  in  LIHTC  Properties, 
will  be  within  the  Investment 
Limitation. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

IFR  Do(,  00-1.3953  Filed  6-2-00:  8:45  am] 

BILUNG  CODE  8010-01-M 


'  The  C~.ommission  determined  in  the  1998  Order 
that  HPIs  interests  in  84  LIHTC  Properties  were 
retainable  under  section  9((;|(3I  of  the  .\c{.  bprause 
the  interests  were  acquired  to  generate  tax  ( redits 
under  section  42  of  the  Internal  Revenue  Code  and 
thev  were  being  converted  into  passive  investments 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[R«lMM  No.  IC-24480] 

Notice  of  Applications  for 
Deregistratlon  Under  Section  8<f)  of  the 
investment  Company  Act  of  1940 

May  26,  2000. 

The  following  is  a  notice  of 
applications  for  deregistratlon  under 
section  8(f)  of  the  Investment  Company 
Act  of  1940  for  the  month  of  May.  2000. 
A  copy  of  each  application  may  be 
obtained  for  a  fee  at  the  SEC's  Public 
Reference  Branch,  450  Fifth  St.,  NW.. 
Washington,  DC  20549-0102  (tel.  202- 
942-8090).  An  order  granting  each 
application  will  be  issued  unless  the 
SEC  orders  a  hearing.  Interested  persons 
may  request  a  hearing  on  any 
application  by  writing  to  the  SEC's 
Secretary  at  the  address  below  and 
serving  the  relevant  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
June  20,  2000,  and  should  be 
accompanied  by  proof  of  service  on  the 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  bv 
writing  to  the  Secretary,  SEC,  450  Fifth 
Street,  NW.,  Washington,  DC  20549- 
0609.  For  Further  Information  Contact: 
Diane  L.  Titus,  at  (202)  942-0564,  SEC. 
Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation,  450  Fifth  Street.  NW  , 
Washington,  DC  20549-0506. 

SSgA  International  Liquidity  Fund  [File 
No.  811-77751 

International  Currency  Fund  [File  No. 
811-77731 

Summary:  Applicants,  a  master  fund 
and  a  feeder  fund,  respectively,  in  a 
master-feeder  struf:ture  seek  an  order 
declaring  that  each  applicant  has  ceased 
to  be  an  investment  company.  As  of 
February  18,  2000,  all  shareholders  of 
each  applicant  redeemed  their  shares 
based  on  net  asset  value.  No  expenses 
were  incurred  in  connection  with  the 
liquidation  of  either  applicant. 

Filing  Dates:  The  applic:ations  were 
filed  on  February  17.  2000  and  February 
18,  2000,  respectively,  and  amended  on 
May  24,  2000. 

Applicants'  Addrfss:  :J435  Stelzer 
Road.  Columbus.  Ohio  43219-3035. 


Muni  Vest  Florida  Fund  [File  No.  811- 
7580) 

Summary:  Applicant,  a  registered 
closed-end  management  investment 
company,  seeks  an  order  declaring  that 
it  has  ceased  to  be  an  investment 
company.  On  February  7,  2000, 
applicant  transferred  its  assets  to 
MuniYield  Florida  Fund  based  on  net 
asset  value.  Each  holder  of  applicant's 
auction  market  preferred  stock 
("AMPS  ")  received  the  equivalent 
number  of  a  newly  created  series  of 
AMPS  of  the  acquiring  fund 
representing  the  same  aggregate 
liquidation  preference.  Expenses  of 
$277,489  incurred  in  connection  with 
the  reorganization  were  paid  by  the 
acquiring  fund. 

Filing  Date:  The  application  was  filed 
on  May  12,  2000. 

Applicant's  Address:  800  Scudders 
Mill  Road,  Plainsboro,  New  Jersey 
08536. 

MuniVest  New  Jersey  Fund,  Inc.  [File 
No.  811-7574} 

Summary:  Applicant,  a  registered 
closed-end  management  investment 
company,  seeks  an  order  declaring  that 
it  has  ceased  to  be  an  investment 
company.  On  February  7,  2000, 
applicant  transferred  its  assets  to 
MuniYield  New  Jersey  Fund,  Inc.  based 
on  net  asset  value.  Each  holder  of 
applicant's  auction  market  preferred 
stock  ("AMPS")  received  the  equivalent 
number  of  a  newly  created  series  of 
AMPS  of  the  acquiring  fund 
representing  the  same  aggregate 
liquidation  preference.  Expenses  of 
S320,916  incurred  in  connection  with 
the  reorganization  were  paid  by  the 
acquiring  fund. 

Filing  Date:  The  application  was  filed 
on  May  15,  2000. 

Applicant's  Address:  800  Scudders 
Mill  Road,  Plainsboro,  New  Jersey 
08536. 

MuniYield  New  York  Insured  Fund  II, 
Inc.  [File  No.  811-6661] 

Summary:  Applicant,  a  registered 
closed-end  management  investment 
company,  seeks  an  order  declaring  that 
it  has  ceased  to  be  an  investment 
company.  On  March  6,  2000,  applicant 
transferred  its  assets  to  MuniYield  New 
York  Insured  Fund.  Inc.  based  on  net 
asset  value.  Each  holder  of  applicant's 
auction  market  preferred  Siock 
(  "AMPS  ")  received  the  equivalent 
number  of  a  newly  created  series  of 
AMPS  of  the  acquiring  fund 
representing  the  same  aggregate 
liquidation  preference.  Expenses  of 
5419,909  incurred  in  connection  with 
the  reorganization  were  paid  bv  the 
acquiring  fund. 


Filing  Date:  The  application  was  filed 
on  May  16,  2000. 

Applicant's  Address:  800  Scudders 
Mill  Road,  Plainsboro,  New  Jersey 
08536. 

MuniHoldings  Michigan  Insured  Fund, 
Inc.  [File  No.  811-9125) 

MuniVest  Michigan  Insured  Fund,  Inc. 
[File  No.  811-7578] 

Summary:  Each  applicant,  a  registered 
closed-end  management  investment 
company,  seeks  an  order  declaring  that 
it  has  ceased  to  be  an  investment 
company.  On  March  6,  2000,  each 
applicant  transferred  its  assets  to 
MuniYield  Michigan  Insured  Fund,  Inc., 
based  on  net  asset  value.  Each  holder  of 
each  applicant's  auction  market 
preferred  stock  ("AMPS")  received  the 
equivalent  number  of  a  newly  created 
series  of  AMPS  of  the  acquiring  fund 
representing  the  same  aggregate 
liquidation  preference.  Expenses  of 
$368,991  were  incurred  in  connection 
with  each  reorganization  and  were  paid 
by  the  acquiring  fund. 

Filing  Dates:  The  applicants  were 
filed  on  May  15.  2000  and  May  16, 
2000,  respectively. 

Applicants'  Address:  800  Scudders 
Mill  Road,  Plainsboro,  New  Jersey 
08536. 

MuniHoldings  New  Jersey  Insured 
Fund  II,  Inc.  [File  No.  811-8971) 

MuniHoldings  New  Jersey  Insured 
Fund  III,  Inc.  [File  No.  811-9127) 

Summary:  Each  applicant,  a  registered 
closed-end  management  investment 
company,  seeks  an  order  declaring  that 
it  has  ceased  to  be  an  investment 
company.  On  March  6,  2000,  each 
applicant  transferred  its  assets  to 
MuniHoldings  New  Jersey  Insured 
Fund,  Inc.  based  on  net  asset  value. 
Each  holder  of  each  applicant's  auction 
market  preferred  stock  ("AMPS  ") 
received  the  equivalent  number  of  a 
newly  created  series  of  AMPS  of  the 
acquiring  fund  representing  the  same 
aggregate  liquidation  preference. 
Expenses  of  $332,631  were  incurred  in 
connection  with  each  reorganization 
and  were  paid  by  the  acquiring  fund. 

Filing  Dates:  The  applications  were 
filed  on  May  15.  2000  and  May  16. 
2000.  respectively. 

Applicants'  Address:  800  Scudders 
Mill  Road,  Plainsboro,  New  Jersey 
08536. 

MuniVest  Pennsylvania  Insured  Fund 
[File  No.  811-7750] 

MuniHoldings  Pennsylvania  Insured 
Fund  [Filed  No.  811-9133] 

Summary:  Each  applicant,  a  registered 
closed-end  management  investment 
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company,  seeks  an  order  declaring  that 
it  has  ceased  to  be  an  investment 
company.  On  February  7,  2000,  each 
applicant  transferred  its  assets  to 
MuniYield  Pennsylvania  Fund  based  on 
net  asset  value.  Each  holder  of  each 
applicant's  auction  market  preferred 
stock  ("AMPS")  received  the  equivalent 
number  of  a  newly  created  series  of 
AMPS  of  the  acquiring  fund 
representing  the  same  aggregate 
liquidation  preference.  Expenses  of 
$312,357  were  incurred  in  connection 
with  each  reorganization  and  were  paid 
by  the  acquiring  fund. 

Filing  Dates:  The  applications  were 
filed  on  May  12,  2000  and  May  15, 
2000,  respectively. 

Applicants'  Address:  800  Scudders 
Mill  Road,  Plainsboro,  New  Jersey 
08536. 

MuniHoldings  California  Insured  Fund, 
Inc.  (File  No.  811-8213] 

MuniHoldings  California  Insured  Fund 
m.  Inc.  [File  No.  811-8973) 

MuniHoldings  California  Insured  Fund 
rV,  Inc.  [File  No.  811-9113) 

Summary:  Each  applicant  a  registered 
closed-end  management  investment 
company,  seeks  an  order  declaring  that 
it  has  ceased  to  be  an  investment 
company.  On  March  6,  2000,  each 
applicant  transferred  its  assets  to 
MuniHoldings  California  Insured  Fund 
II,  Inc.  based  on  net  asset  value.  Each 
holder  of  each  applicant's  auction 
market  preferred  stock  ("AMPS") 
received  the  equivalent  number  of  a 
newly  created  series  of  AMPS  of  the 
acquiring  fund  representing  the  same 
aggregate  liquidation  preference. 
Expenses  of  $447,161  were  incurred  in 
connection  with  each  reorganization 
and  were  paid  by  the  acquiring  fund. 

Filing  Dates:  The  applications  were 
filed  on  May  12.  2000,  May  12,  2000 
and  May  15,  2000,  respectively. 

Applicants'  Address:  800  Scudders 
Mill  Road,  Plainsboro,  New  Jersey 
08536. 

MuniHoldings  Florida  Insured  Fund  II 
[File  No.  811-8543) 

MuniHoldings  Florida  Insured  Fund  III 
[File  No.  811-8815) 

MuniHoldings  Florida  Insured  Fund  IV 
[File  No.  811-9129) 

Summary:  Each  applicant,  a  registered 
closed-end  management  investment 
company,  seeks  an  order  declaring  that 
it  has  ceased  to  be  an  investment 
company.  On  February'  7,  2000,  each 
applicant  transferred  its  assets  to 
MuniHoldings  Florida  Insured  Fund 
based  on  net  asset  value.  Each  holder  of 
each  applicant's  auction  market 


preferred  stock  ("AMPS")  received  the 
equivalent  number  of  a  newly  created 
series  of  AMPS  of  the  acquiring  fund 
representing  the  same  aggregate 
liquidation  preference.  Expenses  of 
$467,867  were  incurred  in  connection 
with  each  reorganization  and  were  paid 
by  the  acquiring  fund. 

Filing  Date:  Each  application  was 
filed  on  May  12,  2000. 

Applicants'  Address:  800  Scudders 
Mill  Road,  Plainsboro,  New  Jersey 
08536. 

MuniHoldings  New  York  Fund,  Inc.  II 
[File  No.  811-8575] 

MuniHoldings  New  York  Insured  Fund 

II,  Inc.  [File  No.  811-8813] 

MuniHoldings  New  York  Insured  Fund 

III,  Inc.  [File  No.  811-9131] 

Summary:  Each  applicant,  a  registered 
closed-end  management  investment 
company,  seeks  an  order  declaring  that 
it  has  ceased  to  be  an  investment 
company.  On  March  6,  2000.  each 
applicant  transferred  its  assets  to 
MuniHoldings  New  York  Insured  Fund. 
Inc.  based  on  net  asset  value.  Each 
holder  of  each  applicant's  auction 
market  preferred  stock  ("AMPS") 
received  the  equivalent  number  of  a 
newly  created  series  of  AMPS  of  the 
acquiring  fund  representing  the  same 
aggregate  liquidation  preference. 
Expenses  of  $408,233  were  incurred  in 
connection  with  each  reorganization 
and  were  paid  by  the  acquiring  fond. 

Filing  Date:  Each  application  was 
filed  on  May  12,2000. 

Applicants'  Address:  800  Scudders 
Mill  Road,  Plainsboro,  New  Jersey 
08536. 

Davis  Intermediate  Investment  Grade 
Bond  Fund,  Inc.  [File  No.  811-3007] 

Davis  Tax-Free  High  Income  Fund,  Inc. 
[FUe  No.  811-3270] 

Summary:  Each  applicant  seeks  an 
order  declaring  that  it  has  ceased  to  be 
an  investment  company.  On  March  17, 
2000,  applicants  transferred  their  assets 
to  Evergreen  Intermediate  Term  Bond 
Fund,  a  series  of  Evergreen  Fixed 
Income  Trust,  and  Evergreen  Tax-Free 
High  Income  Fund,  a  series  of  Evergreen 
Municipal  Trust,  respectively,  based  on 
the  net  asset  value.  Expenses  of  $81,800 
and  $181,400,  respectively,  incurred  in 
connection  with  the  reorganizaiions 
were  paid  by  Davis  Selected  Advisers. 
Inc..  investment  adviser  to  applicants, 
and  Evergreen  Investment  Management 
Company,  investment  adviser  to  each 
acquiring  fund. 

Filing  Date:  Each  application  was 
filed  on  May  16,  2000. 


Applicants'  Address:  2949  East  Elvira 
Road,  Suite  101,  Tucson.  Arizona 
85706. 

HT  Insight  Funds,  Inc.  d^/a/  Harris 
Insight  Funds  [File  No.  811-5366) 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  April  28. 
2000,  applicant  transferred  its  assets  to 
Harris  Insight  Funds  Trust  based  on  net 
asset  value.  Total  expenses  of  $228,600 
were  incurred  in  connection  with  the 
reorganization.  Harris  Trust  and  Savings 
Bank,  applicant's  investment  adviser, 
paid  printing  expenses  of  $41,000.  The 
remaining  expenses  were  paid  on  a  pro 
rata  basis  by  applicant's  five  series. 

Filing  Date:  The  application  was  filed 
on  May  1 .  2000. 

Applicants'  Address:  3200  Horizon 
Drive,  King  of  Prussia.  Pennsylvania 
19406. 

Morgan  Stanley  Dean  Witter  Precious 
Metals  and  Minerals  Trust  (File  No. 
811-5988] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  January  31. 
2000,  applicant  transferred  its  assets  to 
Morgan  Stanley  Dean  Witter  Natural 
Resource  Development  Securities  Inc. 
based  on  net  asset  value.  Expenses  of 
$118,000  incurred  in  coimection  with 
the  reorganization  were  paid  by 
applicant. 

Filing  Date:  The  application  was  filed 
on  April  27,  2000. 

Applicant's  Address:  Two  World 
Trade  Center.  70th  Floor,  New  York. 
New  York  10048. 

Morgan  Stanley  Dean  Witter 
Worldwide  High  income  Fund  [File  No. 
811-8717] 

Discover  Brokerage  Index  Series  (File 
No.  811-9059] 

Morgan  Stanley  Dean  Witter  Managers 
Focus  Fund  (formerly  Morgan  Stanley 
Dean  Witter  20  -t-  20  Select  Fund)  [File 
No.  811-9077] 

Summary:  Each  applicant  seeks  an 
order  declaring  that  it  has  ceased  to  be 
an  investment  company.  Applicants 
have  never  made  a  public  offering  of 
their  securities  and  do  not  propose  to 
make  any  public  offering  or  engage  in 
business  of  any  kind. 

Filing  Dates:  Each  application  was 
filed  on  April  27,  2000.  and  amended  on 
May  22.2000. 

Applicants'  Address:  Two  World 
Trade  Center,  70th  Floor,  New  York. 
New  York  10048. 
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Warburg,  Pincus  Emerging  Markets  II 
Fund,  Inc.  [File  No.  811-89371 

Warburg.  Pincus  Post- Venture  Capital 
Fund.  Inc.  (File  No.  811-73271 

Suinmur\':  Each  applicant  snek-s  an 
order  dficlaring  that  it  ha.s  cwased  tf)  be 
an  investment  company  On  Fehniarv 
n.  2000.  Warburg,  Pincu.s  Emerging 
Markets  11  Fund.  Inc  tran.sferred  its 
assets  to  Warburg,  Pincus  Emerging 
Markets  Fund,  Inc.  based  on  net  asset 
value  On  Febniary  2.5,  2000.  Warburg. 
Pincus  Post- Venture  Capital  Fund,  Inc. 
transferred  its  assets  to  Warburg,  Pincus 
Global  Post-Venture  Capital  Fund,  Inc. 
based  on  net  asset  value   Elxponses  of 
approximately  ,$100,000  incurred  in 
connection  with  each  reorganization 
were  paid  by  applicant's  investment 
adviser 

Filing  Date:  Each  application  was 
filed  on  April  18,  2000. 

Applicants'  Address  466  Lexington 
Avenue,  New  York.  New  York  10017 

Warburg,  Pincus  Long-Short  Equity 
Fund,  Inc.  [File  No.  811-89291 

Sunimar\-  Applicant  seeks  an  order 
declaring  that  it  has  cea.sed  to  be  an 
investment  company  On  February  1,5. 
2000,  applicant  made  a  liquidating 
distribution  to  its  shareholders  based  on 
net  asset  value.  Expenses  of 
approximately  $5,000  incurred  in 
connection  with  the  liquidation  were 
paid  by  applicant's  investment  adviser. 

Filing  Date:  The  application  was  filed 
on  April  18,  2000 

Applicant's  Address:  466  Lexington 
Avenue.  New  York,  New  York  10017 

Income  Opportunities  Fund  1999.  Inc. 
[File  No.  811-67161 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company  On  De<:ember  27, 
1999.  applicant  made  a  liquidating 
distribution  to  its  shareholders  based  on 
net  asset  value.  As  of  April  27,  2000, 
applicant's  transfer  agent  was  holding 
approximately  $441 .000  in  an  escrow 
account  for  shares  that  have  not  been 
surrendered.  Expenses  of  $37,890 
incurred  in  connection  with  the 
liquidation  were  paid  by  applicant. 

Filing  Dates:  The  application  was 
Tiled  on  February  8.  2000,  and  amended 
on  April  27.  2000. 

AppliKint's  Address:  c/o  Merrill 
Lynch  Asset  Management,  LP.,  P.O. 
Box  401 1 .  Princeton.  Now  Jersey  08536 


Evergreen  Diversified  Bond  Fund 
(formerly  Keystone  Diversified  Bond 
Fund  (B-2))  [File  No.  811-931 

Evergreen  Intermediate  Term  Bond 
Fund  (formerly  Keystone  Intermediate 
Term  Bond  Fund)  [File  No.81 1-4952] 

Evergreen  Tax  Free  Fund  (formerly 
Keystone  Tax  Free  fund)  [File  No.  811- 
2740) 

Evergreen  Tax  Free  Income  Fund 
(formerly  Keystone  Tax  Free  Income 
Fund)  [File  No.  811-49511 

Summan':  Each  applicant  seeks  an 
order  declaring  that  it  has  ceased  to  be 
an  investment  company.  On  January  24. 

1998.  Evergreen  Diversified  Bond  Fund 
(formerly  Keystone  Diversified  Bond 
Fund  (B-2))  and  Evergreen  Intermediate 
Term  Bond  Fund  (formerly  Keystone 
Intermediate  Term  Bond  Fund) 
transferred  their  assets  to  Evergreen 
Diversified  Bond  Fund  and  Evergreen 
Intermediate  Term  Bond  Fund, 
respectively,  each  a  newly-created  .series 
of  Evergreen  Fixed  Income  Trust  based 
on  net  asset  value. 

On  lanuary  24.  1998,  Evergreen  Tax 
Free  Fund  (formerly  Keystone  Tax  Free 
Fund)  and  Evergreen  Tax  Free  Income 
Fund  (formerly  Keystone  Tax  Free 
Income  Fund)  transferred  their  assets  to 
Evergreen  Tax  Free  Fund,  a  newly- 
created  series  of  Evergreen  Municipal 
Trust  based  on  net  asset  value. 

All  expenses  incurred  in  connection 
with  the  reorganizations  were  paid  by 
First  Union  National  Bank,  the  parent  of 
applicants'  investment  adviser 

Filing  Date:  Each  application  was 
filed  on  April  25,  2000. 

Applicants'  Address:  200  Berkeley 
.Street,  Boston,  Massachusetts  02116. 

Master  Investment  Trust,  Series  I  [File 
No.  811-80861 

Pacific  Horizon  Funds,  Inc.  [File  No. 
811^2931 

Summary:  Each  applicant  seeks  an 
order  declaring  that  it  has  ceased  to  be 
an  investment  company.  By  May  21, 

1999,  Master  Investment  Trust,  Series  I 
had  transferred  its  assets  to  Nations 
Master  Investment  Trust,  based  on  net 
as.set  value,  and  each  series  of  Pacific 
Horizon  Funds.  Inc.  had  transferred  its 
assets  to  a  corresponding  series  of  either 
Nations  Fund,  Inc.,  Nations  Institutional 
Reserves,  or  Nations  Fund  Trust,  based 
on  net  asset  value.  Total  expenses  of 
$8,720,361  incurred  in  connection  with 
both  reorganij^ations  were  paid  by  Banc 
of  America  Advisors,  Inc.,  investment 
adviser  to  the  acquiring  funds. 

Filing  Dates:  The  applications  were 
filed  on  March  14,  2000,  and  amended 
on  May  12,  2000. 


Applicants'  Address:  400  Belle%aie 
Parkway,  Wilmington,  Delaware  19103 

For  thf  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
(telegated  authority 

Margaret  H.  McFarland, 

Dfputv  SfiTi'tun 

iKR  Do(    0(>-i:t952  Kiled  6-2-00;  8:45  am] 

BIUJNC  CODE  t010-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Sunshine  Act  Meeting 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Sunshine  Act.  Pub.  L.  94-409,  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meeting  during 
the  week  of  June  5,  2000. 

A  closed  meeting  will  be  held  on 
Thursday,  June  8,  2000  at  11  a.m. 

Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C.  552b(c)(4),  (8),  (9)(A)  and  (10) 
and  17  CFR  200.402(a)(4).  (8),  (9)(A)  and 
(10),  permit  consideration  for  the 
scheduled  matters  at  the  closed  meeting. 

The  subject  matter  of  the  closed 
meeting  scheduled  Thursday.  June  8. 
2000  will  be: 

Institution  of  injunctive  actions;  smd 

Institution  and  settlement  of 

administrative  proceedings  of  an 
enforcement  nature. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any.  matters  have  been  added,  deleted 
or  postponed,  please  contact:  The  Office 
of  the  Secretary  at  (202)  942-7070. 

Dated:  June  1,  2000 
Jonathan  G.  Katz, 
Secretary. 

[FR  Doc.  00-14108  Filed  6-1-00:  11:39  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Releas*  No.  34-42832;  File  No.  SR-ODD- 
00-02] 

Self-Regulatory  Organizations;  OM 
London  Exchange  Limited;  Order 
Approving  Proposed  Amendment  to 
Options  Disclosure  Document 

May  25.  2000. 

On  May  25,  2000,  the  OM  London 
Exchange  Limited  ("OM  London") 
submitted  to  the  Securities  and 
Exchange  Commission  ("Commission" 
or  "SEC"),  pursuant  to  Rule  9b-l  under 
the  Securities  Excheuige  Act  of  1934 
("Act") '  five  definitive  copies  of  OM 
London's  options  disclosure  document 
("ODD"),  which  OM  London  has 
revised  to  reflect  the  introduction  of 
OMXcap  Index  options.^ 

OM  London's  ODD  currently  contains 
general  disclosures  concerning  the 
characteristics  and  risks  of  trading 
equity  and  index  options  on  OM 
London.  Prior  to  May  26.  2000.  OM 
London  listed  options  on  Swedish 
equity  securities  and  on  the  OMX  Index. 
On  May  26,  2000,  OM  London  will  also 
list  options  on  the  OMXcap  Index,  a 
modified  capital-weighted  index 
designed  to  reflect  the  development  of 
the  Swedish  stock  market.  OM  London 
has  revised  its  ODD  to  accommodate  the 
introduction  of  OMXcap  Index  options. 
OM  London's  revised  ODD  also 
includes  disclosures  concerning  certain 
restrictio"ns  on  the  trading  of  OMX  Index 
options  after  May  26,  2000. 

The  Commission  has  reviewed  OM 
London's  revised  ODD  and  finds  that  it 
complies  with  Rule  9b-l  under  the  Act. 
OM  London's  revised  ODD  provides 
information  regarding  OMXcap  Index 
options  sufficient  to  describe  the  special 
characteristics  of  OMXcap  Index 
options. 

Rule  9b-l  provides  that  an  options 
market  must  file  five  preliminary  copies 
of  an  amended  ODD  with  the 
Commission  at  least  30  days  prior  to  the 
date  definitive  copies  of  the  ODD  are 
furnished  to  customers,  unless  the 
Commission  determines  otherwise, 
having  due  regard  for  the  adequacy  of 
information  disclosed  and  the 
protection  of  investors.^  The 
Commission  has  reviewed  OM  London's 


revised  ODD  and  finds  that  it  is 
consistent  with  the  protection  of 
investors  and  in  the  public  interest  to 
allow  the  distribution  of  OM  London's 
revised  ODD  as  of  the  date  of  this 
order.'' 

It  is  Therefore  Ordered,  pursuant  to 
Rule  9b-l  under  the  Act,^  that  OM 
London's  ODD  as  amended  to  reflect  the 
listing  of  OMXcap  index  options  (File 
NO.  SR-ODD-00-02)  is  approved  on  an 
accelerated  basis. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.** 

Margaret  H.  McFarland, 
Deputy  Secretary. 
IFR  Doc.  00-13960  Filed  6-2-00;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-42833;  File  No.  SR-CBOE- 
00-11] 

Self  Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change  by  ttie  Chicago  Board 
Options  Exchange,  Inc.  Relating  to  the 
Listing  and  Trading  of  Index  Portfolio 
Shares 

May  26.  2000. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  March  29. 
2000,  the  Chicago  Board  Options 
Exchange,  Inc.  ("CBOE"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission  ") 
the  proposed  rule  change  as  described 
in  Items  I  and  II  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons  and  to  approve  the  proposal  on 
an  accelerated  basis. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  adopt 
listing  standards  to  list  and  trade  Index 


■  17CFR240  9b-l. 

-The  Commission  previously  reviewed  OM 
London's  ODD  and  found  thet  its  complied  with 
Rule  9b-l  under  the  Act.  See  Securities  Exchange 
AiA  Release  No   39080  (September  15.  1997).  62  FR 
49553  (September  22.  1997)  (order  approving  File 
No  SR-ODD-97-1) 

•This  provision  is  intended  to  permit  the 
Commission  either  to  accelerate  or  extend  the  time 
period  in  which  definitive  copies  of  a  disclosure 
document  mav  be  distributed  to  the  public. 


*  Rule  9b-l  provides  that  the  use  of  an  ODD  shall 
not  be  permitted  unless  the  option  class  to  which 
the  document  relates  is  the  subject  of  an  effective 
registration  statement  on  Form  S-20  under  the 
Securities  .^ct  of  1933   On  September  12.  1997.  the 
Commission,  pursuant  to  delegated  authority, 
declared  effective  OM  London's  revised  Form  S-2(J 
registration  statement.  See  File  No.  333-34519 

M7CFR  240.9b-l. 

•'17CFR20O.3O-3(a)(39)(i). 

»■  17  CFR  200,30-3(a)(39(iJ 

MSL'.S.C.  78s(b)(l). 


Portfolio  Shares  ("IPS"),  securities 
issued  by  an  open-end  management 
investment  company  that  seek  to 
provide  investment  results  similar  to  the 
price  and  yield  performance  of  its 
underlying  index.  Once  these  listing 
standards  have  been  approved,  the 
Exchange  intends  to  trade  IPSs  of  a 
Fund  based  on  the  S&P  100  Index. 
Below  is  the  text  of  the  proposed  rule 
change.  New  language  is  italicized  and 
deletions  are  bracketed. 


Chicago  Board  Options  Exchange. 
Incorporated  Rules 

Rule  1.1 

***** 

.  .  .  Interpretations  and  Policies: 
***** 

.03     the  term  "Index  Portfolio 
Shares  "  or  IPSs  means  securities  that  !ai 
are  issued  by  an  open-end  management 
investment  company  based  on  a 
portfolio  of  stocks  designed  to  pro\ide 
investment  results  that  correspond 
generally  to  the  price  and  yield 
performance  of  a  specified  foreign  or 
domestic  stock  index:  (b)  are  issued  by 
such  an  open-end  management 
investment  company  in  a  specified 
aggregate  minimum  number  in  return 
for  a  deposit  of  specified  number  of 
shares  of  stock  and/or  a  cash  amount 
with  a  value  equal  to  the  next 
determined  net  asset  value:  and  Icj 
when  aggregated  in  the  same  specified 
minimum  number,  may  be  redeemed  at 
a  holder's  request  by  such  open-end 
management  investment  company 
which  mil  pay  to  the  redeeming  holder 
stock  and/or  cash  i\ith  a  value  equal  to 
the  next  determined  net  asset  value. 
***** 

Rule  30.10     The  unit  of  trading  in 
stocks,  [and]  the  unit  of  trading  in  IPRs 
and  the  unit  of  trading  in  IPSs  shall  be 
100  shares  or  units,  except  as  otherwise 
established  [in  either  case]  by  the 
Exchange.  The  unit  of  trading  in  all 
other  securities  traded  subject  to  the 
rules  in  this  Chapter  shall  be  as 
determined  by  the  Board  of  Directors. 
***** 

Rule  30.33 

***** 

.   .   .  Interpretations  and  Policies: 
.01  The  minimum  fractional  change 
for  IPRs  and  IPSs  shall  be  1  /64  of  SI  .00. 

***** 

Rule  30.36     Rule  24.7  shall  apply  to 
the  trading  of  stock  index  warrants,  IPSs 
and  IPRs.  The  term  "option"  as  used 
therein  shall  be  deemed  for  the 
purposes  of  this  Rule  to  include  a  stock 
index  warrant.  IPSs  or  IPRs.  as  the  case 
mav  be. 
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Rule  30.55 

(b)  The  disclaimers  found  under  Rule 
24.14  shall  apply  to  any  Reporting 
Authority  with  respect  to  any  index  or 
portfolio  underlying  a  series  of  IPRs. 
IPSs,  index  warrants  or  any  other  index- 
related  security  governed  by  the  rules  of 
Chapter  XXX.  The  terms  "option"  and 
"option  contract"  as  used  in  Rule  24.14 
shall  be  deemed  for  the  purpose  of  this 
rule  to  include  IPRs,  IPSs,  index 
warrants  or  other  index-related  security 
governed  by  the  rules  of  Chapter  XXX. 
as  the  case  may  be. 


Special  Provisions  for  IPSs 

Rule  30.56 

Designation  of  an  nidex  or  portfolio . 
The  Exchange  may  list  and  trade  Index 
Portfolio  Shares  las  defined  in 
Interpretations  and  Policies  .03 
following  rule  1.1}  based  on  one  or  more 
foreign  or  domestic  stock  indexes  or 
securities  portfolios  Each  issue  of  Index 
Portfolio  Shares  based  on  each 
particular  stock  index  or  portfolio  shall 
he  designated  as  a  separate  series  and 
shall  be  identified  by  a  unique  symbol 
The  stocks  that  are  included  in  an  index 
or  portfolio  on  which  a  series  of  Index 
Portfolio  Shares  is  based  shall  be 
selected  bv  the  Exchange  or  its  agent  or 
by  such  other  person  as  shall  have 
authorized  use  of  such  index  or 
portfolio  Such  index  or  portfolio  may 
be  revised  from  time  to  time  as  mav  be 
deemed  necessary  or  appropriate  to 
maintain  the  quality  and  character  of 
the  index  or  portfolio 

*  •  4  •  * 

Rule  31.5 

♦  •         •         •         • 

V/  IPSs  Notwithstanding  any  other 
provisions  in  these  Rules  to  the 
contrary,  a  series  of  IPSs  representing 
interests  in  a  particular  open-end 
management  investment  company  las 
those  terms  are  defined  in 
Interpretations  and  Policies  .03 
following  Rule  111  may  be  listed  on  the 
Exchange  subject  to  the  criteria  set  forth 
below: 

laj  Public  Distribution — For  each 
open-end  management  investment 
company,  the  Exchange  will  establish  a 
minimum  number  of  IPSs  required  to  be 
outstanding  at  the  time  of 
commencement  of  trading  on  the 
Exchange. 

fbj  Voting — Voting  rights  shall  be  as 
set  forth  in  the  applicable  open-end 
management  investment  company 
prospectus.  | 

•  *         •         •         « 

Rule  31.94 

*  *         *         «         * 

H.  Policies  Regarding  IPSs. 


Twelve  months  following  the 
commencement  of  trading  on  the 
Exchange  of  a  series  of  Index  Portfolio 
Shares,  the  Exchange  will  consider  the 
suspension  of  trading  in,  or  removal 
from  listing  of.  such  series  of  IPSs,  when 
in  its  opinion  further  dealing  in  such 
securities  appears  unwarranted  under 
any  of  the  following  circumstances: 

la  I  there  are  fewer  than  50  beneficial 
holders  of  the  series  of  Index  Portfolio 
Shares  for  30  or  more  consecutive 
trading  days;  or 

{bj  the  value  of  the  index  or  portfolio 
of  securities  on  which  the  series  of  Index 
Portfolio  Shares  is  based  is  no  longer 
calculated  or  available:  or 

Icj  such  other  event  shall  occur  or 
condition  exists  which  in  the  opinion  of 
the  Exchange,  makes  further  dealings  on 
the  Exchange  Inadvisable. 

Upon  termination  of  an  open-end 
management  investment  company,  the 
Exchange  requires  that  Index  Portfolio 
Shares  issued  in  connection  with  such 
entity  be  removed  from  Exchange 
listing. 


II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
f^BOE  included  statements  concerning 
the  purpose  of.  and  basis  for,  the 
proposed  rule  change  and  discussed  any 
comments  if  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  III  below.  The  Exchange  has 
prepared  summaries,  set  forth  in 
Sections  A.  B.  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A   Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for.  the  Proposed  Rule 
(Change 

1.  Purpose 

The  Exchange  proposes  to  adopt  new- 
Interpretation  .03  to  CBOE  Rule  1.1, 
new  CBOE  Rule  30. .56,  new  paragraph 
M  to  CB(3E  Rule  31.5,  and  new 
paragraph  H  to  CBOE  Rule  31.94:  and  to 
amend  CBOE  Rule  30.10,  Interpretation 
.01  to  CBOE  Rule  30.33,  CBOE  Rule 
30.36,  and  CBOE  Rule  30.55.  to  permit 
the  listing  and  trading  of  IPSs,  i.e.. 
securities  issued  by  an  open-end 
management  investment  company  that 
seeks  to  provide  investment  results 
similar  to  the  price  and  yield 
performance  of  its  underlying  index. 
The  Exchange  believes  that  IPSs  would 
provide  investors  with  increased 
flexibility  in  meeting  their  investment 
needs. 


a.  Index  Portfolio  Shares.  IPSs  will  be 
issued  by  an  entity  registered  with  the 
Commission  under  the  Investment 
Company  Act  of  1940.  as  amended,  as 
an  open-end  management  investment 
company,  commonly  known  as  a  mutual 
fund  ("Fund").  A  Fund  may  be 
organized  as  a  series  fund  providing  for 
the  creation  of  separate  series  of 
securities,  each  with  a  portfolio 
consisting  of  some  or  all  of  the 
component  securities  of  a  specified 
securities  index.  The  Exchange 
represents  that  IPSs  are  essentially  the 
same  as  Index  Fund  Shares,  securities 
that  have  traded  on  the  American  Stock 
Exchange  LLC  ( "Amex")  since  the 
Commission  approved  Amex  Rules 
1000 A  et  seq.  in  March  1996.*  The 
CBOE  also  states  that  IPSs  are  similar  to 
CBQE's  Index  Portfolio  Receipts 
("IPRs"),  which  are  securities  issued  by 
a  unit  investment  trust  rather  than  a 
Fund.  The  Commission  approved 
standards  for  the  listing  and  trading  of 
IPRs  in  1998." 

The  CBOE  intends  to  list  and  trade 
IPSs  of  a  Fund  (to  be  managed  bv 
Barclays  Global  Fund  Advisors)  that 
will  seek  to  provide  investment  results 
that  correspond  generally  to  the  price 
and  yield  performance  of  the  S&P  100 
Index."*  The  CBOE  states  that  this  index 
represents  the  large  capitalization 
growth  sector  of  the  U.S.  market  and 
accounts  for  approximately  38%  of  the 
market  capitalization  of  all  U.S.  equity 
securities.  The  CBOE  represents  that  the 
index  consists  of  100  stocks  that  are 
some  of  the  largest  companies  in  the 
U.S.  equity  market  and  that  size, 
liquidity,  and  sector  representations  are 
the  primar>'  determinants  in  choosing 
index  constituents. 

b.  Issuance  and  Redemption. 
Issuances  of  IPSs  by  a  Fund  will  be 
made  only  in  minimum  size 
aggregations  or  multiples  thereof 
("Creation  Units").  The  size  of  the 
applicable  Creation  Unit  will  be  set 
forth  in  the  Fund's  prospectus,  and  will 
var>'  from  one  series  of  IPSs  to  another, 
but  generally  will  be  substantial  {e.g.,  at 
least  50,000  shares).**  It  is  expected  that 


'  Sfc  See  unties  Exchange  Aft  Release  No.  .36947 
(March  H.  19961.  bl  FK  10606  (March  14.  1996). 

*  .S«-  .Securities  Exchange  Act  Release  No   39581 
llanuar>  26.  1998).  63  FR  5579  (Februarv  3.  1998). 

'  .M  the  time,  the  CBOE  has  no  plans  to  list  series 
of  IPSs  for  indices  other  than  that  described  in  the 
present  rule  filing  Telephone  conversation  between 
Kevin  .^n,  .^ttomev.  .ScHiff.  Hardin  &  Waite.  and 
Heather  Traeger.  .Attorney.  Division  of  Market 
Regulation  (  T)ivision').  Commission;  Susie  Cho. 
.Attorney.  Division.  Commission,  on  April  25.  2000, 

''The  Commission  notes  that  if  in  the  future  the 
number  of  shares  per  Creation  I'nit  of  an  .S&P  100 
series  were  to  be  changed,  or  the  value  of  a  Creation 
Unit  were  to  fall  significantly,  such  a  change  could 
require  the  filing  of  a  proposed  rule  change  by  the 


a  Fund  will  issue  and  sell  IPSs  through 
a  principal  underwriter  on  a  continuous 
basis  at  the  net  asset  value  ("NAV")  per 
share  next  determined  after  an  order  to 
purchase  IPSs  in  Creation  Unit  size 
aggregations  is  received  in  proper  form. 

The  Exchange  expects  that  Creation 
Unit  size  aggregations  of  IPSs  generally 
will  be  issued  in  exchange  for  the  "in 
kind"  deposit  of  a  specified  portfolio  of 
securities,  together  wdth  a  specified 
amount  of  cash.  The  Exchange 
anticipates  that  such  deposits  will  be 
made  primarily  by  institutional 
investors,  arbitrageurs,  cuid  market 
maker  members  of  the  Exchange. 
Similarly,  redemption  of  IPSs  generally 
will  be  made  "in  kind,"  with  a  portfolio 
of  securities  and/or  cash  exchanged  for 
IPSs  that  have  been  tendered  for 
redemption. 

c.  Trading  of  IPSs.  Following 
issuance,  IPSs  will  be  trade  on  the 
Exchange  like  other  equity  securities, 
and  CBOE  equity  trading  rules  generally 
would  apply  to  the  trading  of  IPSs.  IPSs 
will  be  registered  in  book  entry  form 
through  The  Depository  Trust  Company 
("DTC"),  which  means  no  stock 
certificates  will  be  issued.  The  Exchange 
represents  that  the  trading  prices  of  IPSs 
on  the  Exchange  may  differ  in  varying 
degrees  from  their  daily  NAVs  and  can 
be  affected  by  market  forces  such  as 
supply  and  demand,  economic 
conditions  and  other  factors.  Trading  in 
IPSs  on  the  Exchange  may  be  effected 
until  3:15  p.m.  (central  time)  each 
business  day.  The  unit  of  trading  of  IPSs 
will  be  100  shares  or  units  and  the 
minimum  fractional  change  in  IPSs  will 
be  V64of$1.00. 

d.  Distributions.  A  Fund  may  make 
periodic  distributions  of  dividends  from 
net  investment  income,  if  any.  A  Fund 
also  distribute  its  capital  gains,  if  any, 
to  investors  annually. 

e.  Criteria  for  Initial  and  Continued 
Listing.  The  Exchange  believes  that  the 
proposed  standards  for  listing  and 
delisting  of  IPSs  allow  some  flexibility 
for  the  Exchange.  The  Exchange  will 
establish  a  minimum  number  of  IPSs 
required  to  be  outstanding  at  the  time  of 
commencement  of  trading  on  the 
Exchange.  The  Exchange  anticipates 
that  a  minimum  of  two  Creation  Units 
in  any  series  of  IPSs  would  be  required 
to  be  outstanding  before  trading  could 
begin.  Each  series  of  EPSs  will  be  subject 
to  the  initial  and  continued  listing 
criteria  of  new  proposed  CBOE  Rules 
31.5Mand31.94H. 


Exchange  pursuant  to  Section  19(b)  of  the  Act. 
Telephone  conversation  between  Kevin  An. 
Attorney.  Schiff.  Hardin  &  Waite.  and  Heather 
Traeger,  Attorney,  Division.  Commission,  on  April 
25.  2000 


CBOE  Rule  31.94H  provides  that 
twelve  months  after  the  commencement 
of  Exchange  trading  of  a  series  of  IPSs, 
the  Exchange  will  consider  suspension 
of  trading  in,  or  removal  from  listing  of, 
such  series  under  any  of  the  following 
circumstances: 

(a)  There  are  fewer  than  50  beneficial 
holders  of  the  series  of  IPSs  for  30  or 
more  consecutive  trading  days; 

(b)  The  value  of  the  index  or  portfolio 
of  securities  on  which  the  series  of  IPSs 
is  based  is  no  longer  calculated  or 
available;  or 

(c)  Such  other  event  shall  occur  or 
condition  exists  which,  in  the  opinion 
of  the  Exchange,  makes  further  dealings 
on  the  Exchange  inadvisable. 

The  Exchange  will  also  require  that 
IPSs  be  removed  from  listing  upon 
termination  of  the  Fund  that  issued 
such  shares, 

f  Disclosure.  With  respect  to  investor 
disclosiu"e,  the  Exchange  notes  that, 
pursuant  to  the  requirements  of  the 
Securities  Act  of  1933,  as  amended,  all 
investors  in  IPSs  will  receive  a 
prospectus,  including  investors 
purchasing  in  secondary  market 
transactions  on  the  Exchange.  This  is 
due  to  the  fact  that  the  Creation  Units 
will  be  in  continuous  distribution. 

Prior  to  commencement  of  trading  of 
a  series  of  IPSs,  the  Exchange  will 
distribute  to  Exchange  members  an 
Information  Circular  calling  attention  to 
characteristics  of  the  specific  series  and 
to  applicable  Exchange  rules.  That 
circular  will  inform  members  of  their 
responsibilities  with  respect  to 
transactions  in  such  IPSs.  The  circular 
will  inform  member  organizations  of 
their  responsibility  to  deliver  a 
prospectus  to  all  investors  purchasing 
IPSs.  The  circular  will  also  note  that 
IPSs  are  not  individually  redeemable; 
they  may  be  redeemed  in  Creation  Units 
only. 

g.  Trading  Halts.  Prior  to 
commencement  of  trading  in  IPSs,  the 
Exchange  will  issue  a  circular  to 
members  informing  them  of  Exchange 
policies  regarding  trading  halts  in  IPSs. 
The  circular  will  make  clear  that,  in 
addition  to  other  factors  that  may  be 
relevant,  the  Exchange  may  consider 
factors  such  as  those  set  forth  in  CBOE 
Rule  24.7  in  exercising  its  discretion  to 
halt  or  suspend  trading.  These  factors 
would  include:  (1)  Whether  trading  has 
been  halted  or  suspended  in  the  primary 
market(s)  for  any  combination  of 
underlying  stocks  accounting  for  20%  or 
more  of  the  applicable  current  index 
group  value;  or  (2)  whether  other 
unusual  conditions  or  circumstances 
detrimental  to  the  maintenance  of  a  fair 
and  orderly  market  are  present.  Also, 
trading  in  IPSs  would  be  halted  (along 


with  the  trading  of  other  securities  on 
the  Exchange)  if  the  circuit  breaker 
parameters  under  CBOE  Rule  6.3B  are 
reached. 

h.  Surveillance.  The  Exchange  will 
use  the  surveillance  procedures  that  it 
has  been  using  for  the  trading  of  other 
non-option  securities  traded  on  the 
Exchange."  These  procedures 
incorporate  and  rely  upon  existing 
CBOE  surveillance  procedures 
governing  equities. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6  of  the  Act  "^  in  general,  and  in 
particular,  with  section  6(b)(5),''  in  that 
it  is  designed  to  promote  just  and 
equitable  principles  of  trade,  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and 
protect  investors  and  the  public  interest. 

B.  Self- Regulatory  Organization  s 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition.  The  CBOE  believes  that  the 
proposed  rule  change  will  enhance 
competition  for  the  listing  and  trading 
of  IPSs  and  similar  securities  that  are 
currently  listed  and  traded  on  the 
Amex. 

C.  Self-Regulatory  Organization  s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  Exchange  did  not  receive  any 
wTitten  comments  on  the  proposed  rule 
change. 

m.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW.. 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 


"  See  Securities  Exchange  .\ct  Release  No  39581 
(lanuary  26.  1998).  63  FR  5579  (February  3.  1998) 
(noting  that  CBOE  sur\eillance  procedures  for  the 
trading  of  IPRs.  which  incorporate  and  reiv  upon 
existing  CBOE  sur\eil]ance  procedures  governing 
equities,  were  adequate  under  the  .^ct). 

"15  CSC.  78f(b). 

"ISl'.SC   78f(b)(5). 
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communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  hling  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-CBOE-00-11  and  should  be 
submitted  by  June  26.  2000. 

IV.  Comiiiiaaion'B  Findings  and  Order 
Grantiiig  Accelerated  Approval  of 
PropoMd  Rule  Qiange 

After  careful  review,  the  Commission 
finds,  for  the  reasons  set  forth  below, 
that  the  proposed  rule  change  is 
consistent  with  the  requirements  of 
section  6  of  the  Act '°  and  the  rules  and 
regulations  thereunder  applicable  to  a 
national  sec\uities  exchange,  and  in 
particular,  the  requirements  of  section 
6(b)(5)  of  the  Act."  Specifically,  the 
Commission  finds  that  the  proposed 
standards  governing  the  listing  and 
trading  of  IPSs,  and,  in  particular,  the 
IPSs  Fund  on  the  SAP  100  Index,  will 
provide  investors  with  a  convenient  and 
less  expensive  way  of  participating  in 
the  seciuities  markets.  The  proposal 
should  advance  the  public  interest  by 
providing  investors  with  increased 
flexibility  in  satisfying  their  investment 
needs  by  allowing  them  to  purchase  and 
sell  a  single  security  replicating  or  to  a 
large  extent  representing  the 
performance  of  several  portfolios  of 
stocks  at  negotiated  prices  throughout 
the  business  day.  Accordingly,  the 
Conunission  finds  that  the  Exchange's 
proposal  will  promote  just  and  equitable 
principles  of  trade,  foster  cooperation 
and  coordination  with  persons  engaged 
in  regulating,  clearing,  settling, 
processing  information  with  respect  to. 
and  facilitating  transactions  in 
securities,  and.  in  general,  protect 
investors  and  the  public  interest 
consistent  with  section  6(b)(5)  of  the 
Act.  12 

On  January  26. 1998.  the  Commission 
approved  the  listing  and  trading  on  the 
CBOE  of  IPRs,  seciuities  issued  by  a 
unit  investment  trust  that  seek  to 
provide  investment  results  that 
correspond  generally  to  the  price  and 
yield  performance  of  a  specified 
index. '3  The  proposed  IPSs  are  similar 
to  IPRs  except  that  IPSs  are  issued  by  a 
Fund  instead  of  a  unit  investment  trust. 


•015  use   78f 
"15  use  78flb|(5). 
'M5U.S.C  78(f)(b) 
''See  supro,  note  4. 


The  Commission  believes  that  the 
proposal  to  list  and  trade  IPSs.  and 
specifically  the  Fund  based  on  the  S&P 
100  Index,  will  provide  investors  with 
an  alternative  to  trading  a  broad  range 
of  seciuities  on  an  individual  basis,  and 
will  give  investors  the  ability  to  trade  a 
product  representing  an  interest  in  a 
portfolio  of  securities  designed  to  reflect 
substantially  the  applicable  underlying 
index.  IPSs  will  allow  investors  to:  (1) 
Respond  quickly  to  market  changes 
through  intra-day  trading  opportunities; 
(2)  engage  in  hedging  strategies  similar 
to  those  used  by  institutional  investors; 
and,  (3)  reduce  transactions  costs  for 
trading  a  portfolio  of  securities. 

Although  IPSs  are  not  leveraged 
instruments,  and  therefore  do  not 
possess  any  of  the  attributes  of  stock 
index  options,  their  prices  will  be 
derived  and  based  on  the  value  of  the 
securities  and  the  cash  held  in  the 
Fund.  Accordingly,  the  level  of  risk 
involved  in  the  purchase  or  sale  of  these 
IPSs  is  similar  to  the  risk  involved  in 
the  purchase  or  sale  of  traditional 
common  stock,  with  the  exception  that 
the  pricing  mechanism  for  these  IPSs  is 
based  on  a  portfolio  of  securities. 

The  Commission  finds  that  the 
CBOE's  proposal  contains  adequate 
rules  and  procedures  to  govern  the 
trading  of  IPSs.  Under  CBOE  rules,  IPSs 
are  subject  to  the  full  panoply  of  rules 
governing  the  trading  of  equity 
securities  on  the  CBOE,  including, 
among  others,  rules  and  procedures 
governing  the  priority,  parity  and 
precedence  of  orders,  responsibilities  of 
all  types  of  market-makers,  trading 
halts,  disclosures  to  members,  margin 
requirements,  and  customer  suitability 
requirements.  Further,  the  Commission 
notes  that  the  CBOE  will  use 
surveillance  procedures  that  incorporate 
and  rely  upon  existing  CBOE 
surveillance  procedures  governing 
equities,  and  the  Commission  has  found 
in  the  past  that  these  procedures  are 
adequate  under  the  Act.'*  In  addition, 
the  rules  we  are  approving  today 
contain  specific  listing  and  delisting 
criteria  for  IPSs  that  will  help  to  ensure 
that  the  markets  for  IPSs  will  be  deep 
and  liquid  to  allow  for  the  maintenance 
of  fair  and  orderly  markets.  The 
Commission  believes  that  these  criteria 
should  serve  to  ensure  that  the 
underlying  securities  of  an  IPSs  series 
are  well  capitalized  and  actively  traded, 
and  that  new  series  of  IPSs  do  not 
contain  features  that  are  likely  to  impact 
adversely  the  U.S.  securities  markets. 

In  addition,  the  Exchange  has 
designated  that  a  minimum  of  two 


creation  units,  approximately  100,000 
shares,  will  be  required  to  be 
outstanding  at  start-up  of  trading.  The 
Commission  believes  this  minimum 
number  is  sufficient  to  help  to  ensure 
that  a  minimum  level  of  liquidity  will 
exist  at  the  start  of  trading.  Furthermore, 
the  Commission  finds  that  registering 
the  IPSs  in  book-entry  form  through 
DTC,  managing  the  distribution  of 
dividends  from  net  investment  income, 
if  any,  and  distributing  capital  gains,  if 
any,  are  characteristics  of  IPSs  that  are 
consistent  with  the  Act  and  should 
allow  for  the  maintenance  of  fair  and 
orderly  markets  and  perfect  the 
mechanism  of  a  free  and  open  market 
pursuant  to  section  6(b)(5)  of  the  Act." 

Furthermore,  the  Commission 
believes  that  the  Exchange's  proposal  to 
trade  IPSs  in  minimum  fractional 
increments  of  '/m  of  Sl.OO  is  consistent 
with  the  Act.  The  Commission  believes 
that  such  trading  should  enhance 
market  liquidity,  and  should  promote 
more  accurate  pricing,  tighter 
quotations,  and  reduced  price 
fluctuations.  The  Commission  also 
believes  that  such  trading  should  allow 
customers  to  receive  the  best  possible 
execution  of  their  transactions  in  IPSs. 

The  Exchange  represents  that  the 
Reporting  Authority  will  disseminate 
for  each  Fund  of  IPSs  an  estimate, 
updated  every  15  seconds,  of  the  value 
of  a  share  of  each  Fund.  The 
Commission  believes  that  the 
information  the  Exchange  proposes  to 
have  disseminated  will  provide 
investors  with  timely  and  useful 
information  concerning  the  value  of 
each  Fund.'® 

The  Commission  also  believes  that  the 
CBOE  has  developed  adequate  policies 
regarding  trading  halts  in  IPSs. 
Specifically,  the  Exchange  would  halt 
trading  in  IPSs  if  the  circuit  breaker 
parameters  under  CBOE  Rule  6.3B  were 
reached.  In  addition,  in  deciding 
whether  to  halt  trading  or  conduct  a 
delayed  opening  in  IPSs,  the  CBOE 
could  consider  factors  such  as  those  set 
forth  in  CBOE  Rule  24.7,  including:  (1) 
Whether  trading  has  been  halted  or 
suspended  in  the  primary  market(s)  for 
any  combination  of  underlying  stocks 
accounting  for  20%  or  more  the 
applicable  current  index  group  value;  or 
(2)  whether  other  unusual  conditions  or 
circumstances  detrimental  to  the 


'*  See  Securities  Exchange  Act  Release  No.  39581 
(lanuarv  26.  1998).  63  FR  5579  (February  3,  1998) 


*'  In  approving  this  rule,  the  Commission  notes 
that  it  has  also  considered  the  proposed  rule's 
impact  on  efficiency,  competition,  and  capital 
formation.  15  U.S.C.  78c(f). 

'"Telephone  conversation  between  Kevin  An, 
Attorney,  Schiff,  Hardin  k  Waite,  and  Heather 
Traeger.  Attorney.  Division.  Commission:  Susie 
Cho.  Attorney.  Division.  Commission,  on  May  22. 
2000. 


maintenance  of  a  fair  and  orderly 
market  are  present. 

In  addition,  the  Commission  believes 
that  the  IPSs  proposal  contains  several 
provisions  that  will  ensure  that 
investors  are  adequately  apprised  of  the 
terms,  characteristics,  and  risks  of 
trading  IPSs.  All  investors  in  IPSs  will 
receive  a  prospectus  prior  to  or 
concurrently  with  the  confirmation  of  a 
transaction  therein,  including  investors 
purchasing  in  secondary  market 
transactions  on  the  Exchange.  The 
prospectus  should  address  the  special 
terms  and  characteristics  of  the 
particular  IPSs  Fund,  including  a 
statement  regarding  their  redeemability 
and  method  of  creation,  and  a  statement 
that  the  trading  prices  of  IPSs  on  the 
Exchange  may  differ  in  varying  degrees 
from  their  daily  NAVs  and  can  be 
affected  by  market  forces  such  as  supply 
and  demand,  economic  conditions,  and 
other  factors.''' 

Furthermore,  the  Commission  notes 
that  prior  to  the  commencement  of 
trading  of  a  series  of  IPSs,  the  Exchange 
will  distribute  to  Exchange  members  an 
Information  Circular  calling  attention  to 
characteristics  of  the  specific  Fund  and 
to  applicable  Exchange  rules,  such  as 
trading  halt  rules.  The  circular  will 
inform  members  of  their  responsibilities 
with  respect  to  transactions  in  such  IPSs 
and  of  their  responsibility  to  deliver  a 
prospectus  to  all  investors  purchasing 
IPSs.  The  circular  will  also  note  that 
IPSs  are  not  individually  redeemable, 
but  must  be  redeemed  in  Creation  Units 
only. 

The  Commission  is  approving  in 
general  the  CBOE's  proposed  listing 
standards  for  IPSs.  and.  specifically,  the 
listing  of  IPSs  of  a  Fund  based  on  the 
S&P  100.  The  Commission  specifically 
notes  that,  notwithstanding  approval  of 
the  listing  standards  for  IPSs,  other 
similarly  structured  products,  including 
IPSs  based  on  other  indices,  will  require 
review  by  the  Commission  prior  to 
being  traded  on  the  Exchange. 
Additional  series  cannot  be  listed  prior 
to  contacting  Division  staff.  In  addition, 
the  CBOE  may  be  required  to  submit  a 
rule  filing  prior  to  trading  a  new  issue 
or  series  on  the  Exchange. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  thereof  in  the 
Federal  Register.  The  Commission  notes 
that  the  proposed  rule  change  is  based 
on  Amex  Rule  lOOOA  et  seq.  and  is 
similar  to  CBOE  rules  relating  to  IPRs, 


both  of  which  the  Commission 
approved  in  the  past."*  The  Commission 
also  observes  that  the  proposed  rule 
change  concerns  issues  that  previously 
have  been  the  subject  of  a  full  comment 
period  pursuant  to  section  19(b)  of  the 
Act.'^  The  Commission  does  not  believe 
that  the  proposed  rule  change  raises 
novel  regulator}'  issues  that  were  not 
addressed  in  the  previous  filings.  In 
view  of  these  factors,  the  Commission 
believes  it  is  appropriate  to  permit 
investors  to  benefit  from  the  flexibility 
afforded  by  these  new  instruments  by 
trading  them  as  soon  as  possible. 
Accordingly,  the  Commission  finds  that 
there  is  good  cause,  consistent  with 
section  6(b)(5)  of  the  Act,  to  approve  the 
proposal  today. 

V.  Conclusion 

It  is  Therefore  Ordered,  pursuant  to 
section  19(b)(2)  of  the  Act. 20  that  the 
proposed  rule  change  (SR-CBOE-OO- 
11)  is  hereby  approved  on  an 
accelerated  basis. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'^' 

Margaret  H.  McFarland, 
Deputy  Secretary. 

|FR  Doc.  00-13954  Filed  6-2-00;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-42835;  File  No.  SR-CBOE- 
99-10] 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  and 
Notice  of  Filing  and  Order  Granting 
Accelerated  Approval  to  Amendment 
Nos.  1 ,  2,  and  3  to  the  Proposed  Rule 
Change  by  the  Chicago  Board  Options 
Exchange,  Inc.,  Relating  to 
Participation  Rights  for  Firms  Crossing 
Orders. 

May  26,  2000. 

I.  Introduction 

On  March  18.  1999.  the  Chicago 
Board  Options  Exchange.  Inc.  ("CBOE" 
or  "Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"),  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")  1  and  Rule  19b-^ 
thereunder. 2  a  proposed  rule  change  to 
amend  its  rule  governing  the  crossing  of 


equity  option  orders  by  floor  brokers,  to 
give  the  member  firm  from  which  an 
order  originates  ("originating  firm  '  a 
participation  right  in  trades  that  are 
proposed  to  be  crossed  in  certain 
circumstances.  Notice  of  the  proposed 
rule  change  was  published  for  comment 
in  the  FEDERAL  REGISTER  on  July  16. 
1999. '  The  Commission  received  four 
comment  letters  regarding  the 
proposal.'*  On  October  4,  1999,  April  11. 
2000,  and  May  25.  2000.  the  CBOE  filed 
Amendment  Nos.  1.  2.  and  3, 
respectively,  to  the  proposal.''  This 
order  approves  the  proposed  rule 
change,  accelerates  approval  of 
Amendment  Nos.  1.  2,  and  3,  and 
solicits  comments  from  interested 
persons  on  those  amendments. 

n.  Description  of  the  Proposal 

CBOE  Rule  6.74  sets  forth  the 
procedures  by  which  a  floor  broker 
holding  a  customer  order  ("original 
order")  may  cross  it  with  either:  (i) 
Another  customer  order  or  orders  from 
the  same  originating  firm:  or  (ii)  a  contra 
side  order  provided  by  the  originating 
firm  from  its  own  proprietar\'  account 
("facilitation  order"). ^^ 

Under  CBOE  Rules  6.74(a)  and  (b).  a 
floor  broker  seeking  to  cross  buy  and 
sell  orders  for  the  same  options  series 
must  first  bring  the  transaction  to  the 
trading  floor  and  request  a  market  from 
the  trading  crowd.  After  receiving  bids 
and  offers  from  the  crowd,  the  floor 
broker  must  propose  a  price  at  which  to 
cross  the  original  order  that  improves 
upon  the  price  provided  by  the  crowd. 
However,  before  the  floor  broker  can 
effect  the  cross,  the  market  makers  in 
the  crowd  are  given  the  opportunity  to 
take  all  or  part  of  the  transaction  at  the 
proposed  price.  ^ 

Under  these  rules,  if  the  crowd  does 
not  want  to  participate  in  the  trade,  the 
floor  broker  may  proceed  with  the  cross 
If  the  crowd  wants  to  take  part  of  the 
order,  however,  the  crowd  has 
precedence  and  the  floor  broker  may 
cross  only  that  amount  remaining  after 


'"Telnphonp  cnnversalion  b«twpcn  kfvin  An. 
.Mtorney.  Schiff.  Hardin  &  Waile,  and  Heather 
Traeger.  .Attorney.  Division.  Commission;  Susie 
Cho.  .^tlomev.  Division,  Commission,  on  May  22. 
2000. 


'"  Spp  supra  notes  3  and  4. 
■"15  [.S.C.  78s(b| 
'■•15  i;.S.C,  78s(b)(2). 
^'17CFR200.30-3(a)(12). 
'  15  U.SC  -8sfb)(l). 
n7CFR240.]9l>-l. 


^  Sfv  Setunlies  Exchangp  Act  Release  Nn  41b09 
llulvS.  1999).  64  FR  38494 

'  Spp  Section  II!  below  fnr  a  description  of  the 
comment  letters 

■'The  substantive  modifications  made  b\  these 
amendments  are  incorporated  in  the  description  of 
the  proposal  in  .Section  II  belnw.  and  are  further 
discussed  in  Section  I\' 

''Inder  the  CBOE's  rules,  facilitation  orders  ma\ 
be  provided  onlv  to  cross  the  orders  of  public 
customers  See  CBOE  Rule  fi  74(b)  This  same 
stipulation  is  retained  under  the  proposed  rule 
change. 

"  In  the  case  where  the  floor  broker  is  proposing 
to  cross  two  customer  orders,  the  crowd  ma\  take 
all  or  part  of  either  c  usiomer  order   In  the  case 
where  the  floor  broker  is  seeking  to  effect  a 
facilitation  cross,  the  crowd  ma\  lake  all  or  part  of 
the  customer  order. 
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the  cniwd  has  taken  its  portion.  If  the 
crowd  wants  to  take  the  entire  order,  the 
floor  broker  will  not  he  able  to  cross  or 
facilitate  any  part  of  the  order 

The  proposed  rule  change,  adding 
new  paragraph  (d)  of  Rule  ti.74.  will 
apply  to  transactions  in  equity  options." 
and  will  pertain  to  orders  of  a  certain 
minimum  size.  The  qualifying  size  of 
orders  eligible  for  the  proposal's  new 
rule  will  be  determined  by  the 
appropriate  Floor  Procedure  Committee 
of  the  Exchange,  but  cannot  be  less  than 
50  contracts. *♦  The  proposed  rule  change 
will  entitle  the  floor  broker,  under 
certain  conditions,  to  cross  a  specified 
percentage  of  the  original  order  on 
behalf  of  the  originating  firm,  before 
market  makers  in  the  crowd  can 
participate  in  the  transaction.  The 
percentage  of  the  floor  broker's 
guarantee  will  depend  upon  whether 
the  price  at  which  the  order  is 
ultimately  traded  is  at  the  crowd's  best 
bid  or  offer  in  response  to  the  broker's 
initial  request  or  at  an  improved  price. 

First,  in  contrast  to  the  provisions  of 
current  rule  6.74.  the  floor  broker  will 
be  granted  a  right  to  cross  even  at  a 
price  that  does  not  improve  upon  the 
best  bid  or  offer  provided  by  the  crowd 
in  response  to  his  initial  request  for  a 
market.  The  proposed  rule  change 
provides  that  where  the  trade  takes 
place  at  the  market  provided  by  the 
crowd,  all  public  customer  orders  in  the 
book  and  those  represented  in  the 
trading  crowd  at  the  time  the  market 
was  established  '"  must  first  be  satisfied. 
Once  these  public  customer  orders  are 
satisfied,  the  floor  broker  will  be 
entitled  to  cross  20%  of  the  contracts 
remaining  in  the  original  order. 

The  proposed  rule  change  further 
provides  that  if  the  original  order  is 
traded  at  a  price  between  the  best  bid 
and  offer  provided  by  the  crowd  in 
response  to  the  floor  broker's  initial 
request  for  a  market — re  .  where  the 
floor  broker  proposes  the  cross  at  a  price 
that  improves  the  crowds  market,  and 
the  crowd  then  wants  to  take  part  or  all 
of  the  order  at  the  improved  price — the 
floor  broker  will  be  entitled  to  priority 
over  the  crowd  to  cross  40%  of  the 
contracts. 

As  under  existing  procedures  codified 
in  paragraphs  (a)  and  (b)  of  Rule  ft  74. 
the  floor  broker  seeking  to  execute  a 


"Th>'  liH(  )K  has  ,ils(i  filed  .)  rflalcil  rule  (  hiln^l• 
reKardin^  fa(  ilil'ilinn  (  r'ts,s»'s  in  jnii»'x  optmns   Sfr 
Sm  iirilu's  hxc  hmiKi'  Ai  I  Kfli'ast"  No  A\  74.1  |.\wmisl 
It.  m>W|.  t.4  KK  4'i'i^H  (Aimiisl  20.  l'(<|ql(Fil.- \u 
SK-OHOK-MM-  r>) 

'.S»^  .■Xiiu'iielmcnl  No   2  In  111"  (ircipiisi'il  riili' 
I  h.iiigf.  I  iiiK  crniiiK  propoNi'il  paragriipli  1  n(  Kiilr 
h  74(iil    I  111'  oriKinal  pnipusal  wmild  h<i\>-  ri'slnc  ti'd 
lllr  nlinihlf  iiriliT  s\/.f  Id  ftlMl  l  lllllrH(  K  ur  lUorn 

'".Sf**  Anviidinenl  Nd    1.  i uni  erniii^  suhstHlinn 
6  74(d)(lll 


cross  under  proposed  paragraph  (d)  will 
be  required,  when  initially  asking  for  a 
market  in  the  option  series,  to  make  all 
persons  in  the  trading  crowd,  including 
the  Order  Book  Official,  aware  of  his 
request. 

Proposed  paragraph  (d)(i)  provides,  in 
addition,  that  once  the  trading  crowd 
has  provided  a  market,  that  market  will 
remain  in  effect  until  (a)  a  reasonable 
amount  of  time  has  passed;  (b)  a 
significant  change  has  occurred  in  the 
price  of  the  underlying  security  of  the 
option:  or  (c)  the  market  is  improved.' ' 
In  case  of  a  dispute,  "significant 
change"  will  be  determined  on  a  case- 
by-case  basis  by  two  Floor  Officials, 
based  upon  the  extent  of  recent  trading 
in  the  option  and  the  underlying 
security  and  any  other  relevant  factor. 

In  the  case  of  a  multi-part  or  spread 
order,  one  leg  alone  of  the  order  will 
need  to  meet  the  eligible  size 
requirement  to  qualify  for  the  provisions 
of  the  proposed  rule  change. 

In  the  case  of  a  facilitation  cross,  the 
facilitating  firm  will  be  required  to 
di.sclose  on  the  order  ticket  for  the 
public  customer  order  all  terms  of  the 
order,  including  any  contingency 
involving,  and  all  related  transactions 
in.  either  options  or  underlying  or 
related  securities.  The  floor  broker  will 
he  required  to  disclose  all  securities  that 
are  components  of  the  public  customer 
order  before  requesting  bids  and  offers 
for  the  execution  of  all  components  of 
the  order.'- 

If  the  same  member  organization  of 
the  Exchange  is  both  the  originating 
firm  and  the  Designatt;d  Primary  Market 
Maker  (  "DPM  ")  for  the  class  of  options 
in  whii:h  the  transaction  takes  place.' ' 
and  the  Hoor  broker  acting  on  behalf  of 
the  firm  takes  advantage  of  the  crossing 
right  provided  by  the  proposed  rule 
change,  the  firm  will  not  be  entitled  to 
anv  participated  in  the  trade  on  the 
guaranteed  percentage  ordinarily 
granted  to  DPMs  pursuant  to  CIBOE  Rule 
H.HO  ("DPM  participation  rate")  ■■'  In 
this  instance  the  firm  will  be  limited  to 


' '  Sw  .AinfiidiiiKnl  No.  2.  concerning  proposed 
Mihsm  lion  fi  74(d)(il 

'-■  Srf  .\inendinont  No  2.  conf  erninn  propospd 
subsi'i  linn  ti  74((l)(n  I 

'  '  Ihf  -..inn'  priiviMiin  would  applv  if  the 
originating  firm  or  llic  DI'M  or  bolh  ar»'  nominees 
of  Ih''  sanir  mi-nififr  orKiinuation   Tnlephonf 
(  oiU'Tsalion  ht'iv%t'»'n  Tiino!h\  Thoinpsfni. 
.■\ssisl.ini  (.f-nt-ral  (jmiiishI.  I.i^al  Deparlinpnt. 
(  BOK.  .iiid  Cordon  Kullcr.  Spt-i  lal  (jiunsel,  and  Ira 
Hrandriss.  .Mlorni'\    Division  of  Market  Remilalion 
r  Division    I.  Ihi' {ionunission   iin  Ma\  22   2CHK) 

'  SffCBOK  Kuir  H  HOli  1(7)   Se(  unties  f.\(  hanne 
Ai  I  Release  \o   4^11(1  IDeienitier  1    I'WM).  h4  VR 
bH7()f)  (Del  ernl»'r  H.  IMW)  (establishing  the  UPM 
guarantee  at  I0"o  when  the  trade  oc  i  nrs  at  the 
DI'Ms  pnii.  ipal  bid  or  offer)- 


its  guaranteed  participation  under  Rule 
6.74. 

If  the  DPM  in  the  options  class  is  not 
the  same  member  organization  as  the 
originating  firm,  and  the  trade  takes 
place  at  the  DPMs  principal  bid  or 
offer,  the  DPM  will  be  entitled  to 
participate  in  a  percentage  of  the 
contracts  remaining  after  relevant  public 
customer  orders  have  been  filled  and 
the  originating  firm's  crossing  rights 
have  been  exercised.  The  percentage 
that  the  DPM  will  receive  is  determined 
by  reference  to  the  established  DPM 
participation  rate — subject  to  limitation. 
If  the  floor  broker  crgsses  the  full  20% 
of  the  originating  firm's  entitlement,  the 
number  of  contracts  guaranteed  to  the 
DPM  may  not  exceed  25%  of  the 
remaindere  of  the  order  after  the 
originating  firm  has  taken  its  share. ' ''  If 
the  floor  broker  does  not  cross  20%.  the 
DPM  may  be  entitled  to  more,  but  in  no 
case  will  the  DPM  be  guaranteed  a 
percentage  that,  when  combined  with 
the  percentage  crossed  by  the  floor 
broker,  exceeds  40%  of  the  original 
order  (after  relevant  public  customer 
orders  have  been  satisfied)."' 

The  proposed  rule  change  makes 
clear,  however,  that  it  is  not  intended  to 
prohibit  either  a  floor  broker  or  DPM 
from  trading  more  than  their  percentage 
entitlements  if  the  other  members  of  the 
trading  crowd  do  not  choose  to  trade 
with  the  remainder  of  the  order.'" 

The  proposal  further  makes  clear,  in 
accordance  with  Rule  8.80.  that  if  the 
trade  takes  place  at  a  price  other  than 
that  of  the  DPMs  principal  bid  or  offer, 
the  DPM  would  not  be  entitled  to  any 
guaranteed  participation.'" 

The  proposed  rule  change  also 
provides  that  the  members  of  the  crowd 
who  establish  the  market  in  response  to 
the  fioor  broker's  initial  request  will 
have  priority  over  all  other  orders  that 
were  not  represented  in  the  crowd  at  the 
time  that  market  was  established,  except 
for  orders  that  improve  upon  those 


'■■Thus,  if  the  original  order  was  (nr  1.000 
I  oiilraits,  and  the  originating  firm.  Lrossing  at  the 
best  bid  ur  offer  pru  e  given  bv  the  (  rovN'd.  look  its 
full  share  of  2(K)  i  ontacts  (20"V) — assuming  no 
public  customer  orders  v^ere  represented  in  the 
iiook  or  in  the  c  rowri — the  DI'M  would  be  iMitille.l 
to  2IM1 1  ontrai  Is  |2S'\.  of  the  remaining  KO(I)  ami  the 
total  I  ombmed  partii  ipation  guarantees  of  the 
originating  firm  and  the  DJ'M  would  be  limited  to 
400  I  onlrai  Is.  or  40'Vi  of  the  original  order 

"' Str  .Amendment  No  2.  t.onc:eming  proposed 
subsection  h  74(d)(v| 

' '  Id  .  com  erning  proposed  subsei  tion 
h  74(d)(vii| 

'"  W  .  I  oni  erning  proposed  subsei  lion  h  74(d|lv) 
Thus,  the  DPM  partii  ipation  right  is  not  a  c  om  eni 
where  the  originating  firm  r(«»;ives  a  4()^i  i  rossing 
right.  be(  ause  that  right  is  granted  onlv  when  the 
trade  o(  (  urs  between  the  b«>st  bid  and  offer  given 
bv  the  crowd,  which  is  by  definition  at  a  price  other 
ihan  the  DPM  s  prim  ipal  bid  or  offer 


Federal  Register /Vol,  65,  No,  108 /Monday,  June  5,  2000 /Notices 


35685 


quotes.  Further,  a  floor  broker  holding  a 
customer  order  and  either  a  facilitation 
order  or  a  solicited  order  and  who 
makes  a  request  for  a  market  will  be 
deemed  to  be  representing  both  the 
customer  order  and  either  the 
facilitation  order  or  solicited  order,  so 
that  the  customer  order  and  the  other 
order  will  also  have  priority  over  all 
other  orders  that  were  not  being 
represented  in  the  trading  crowd  at  the 
time  the  market  was  established.'^ 

m.  Suminaiy  of  Comments 

The  Commission  received  four 
comment  letters  regarding  the  proposed 
rule  change.  One  commenter,  the  Amex 
Options  Market  Maker  Association 
("OMMA"),2o  opposed  the  proposal. 
Three  commenters — Morgan  Stanley  & 
Co.  ("Morgan  Stanley"),^'  Goldman, 
Sachs  &  Co.  ("Goldman  Sachs"),^^  and 
Credit  Suisse  First  Boston  Corporation 
("CSFB")  "—supported  it. 

The  OMMA  stated  that  the  proposed 
rule  change  would  harm  investors 
because  when  floor  brokers  representing 
customer  orders  are  guaranteed  the  right 
to  cross  a  fixed  percentage  of  those 
orders,  they  will  no  longer  attempt  to 
seek  the  best  price  possible  for  those 
orders.  The  OMMA  further  maintained 
that  the  auction  market  would  be  cut 
short  under  the  proposed  rule  change, 
and  that  the  participation  guarantees 
granted  to  upstairs  firms  will  remove 
the  incentive  for  market  makers  to 
improve  prices. 

CSFB  and  Morgan  Stanley  stated  that 
the  proposal  would  contribute  to  more 
efficient  markets  and  the  narrowing  of 
spreads  for  listed  options.  The 
guaranteed  participation,  they 
maintained,  would  provide  an  incentive 
for  originating  firms  to  find  contraparty 
customers  or  to  conunit  their  own 
capital  at  a  price  between  the  spread. 
They  also  argue  that  it  would  correct  an 
inequity  under  current  rules  that  allows 
market  makers  to  take  100%  of  a 
proposed  cross  away  from  an  originating 
firm. 


'•See  Amendment  Nos.  2  and  3.  concerning 
proposed  subsection  6.74(d)(vi). 

20  Letter  from  Daniel  Mintz,  Chairman.  Amex 
Option  Market  Makers  Association,  to  the  Securities 
and  Exchange  Commission,  dated  May  28,  1999 
(resubmined  with  technical  clarification,  August 
19,  1999). 

"  Letter  from  Robin  Roger,  Principal  and  Legal 
Counsel,  Morgan  Stanley  &  Co.,  to  Jonathan  G.  Katz, 
Secretary,  Commission,  dated  August  9,  1999. 

"  Letter  bow  Mark  A.  Zurack,  Managing  Director, 
Goldman,  Sachs  &  Co.,  to  Jonathan  G.  Katz, 
Secretary,  Commission,  dated  August  27.  1999. 

"  Letter  frt)m  Raymond  J.  Dorado.  Director  and 
Counsel.  Legal  and  Compliance  Department,  Credit 
Suisse  First  Boston  Corporation,  to  Jonathan  G. 
Katz,  Secretary,  Commission,  dated  September  30, 
1999. 


Goldman  Sachs  adds  that,  under  the 
proposal,  the  crossing  price  would  of 
necessity  be  fair  to  the  customer, 
because  the  originating  firm  is 
guaranteed  a  participation  right  only  for 
a  cross  at  or  better  than  the  quoted 
market.  Moreover,  it  noted,  firms  would 
have  an  incentive  to  bring  liquidity  to 
the  market  and  market  makers  would 
have  an  incentive  to  quote  tighter 
markets  in  order  to  increase  their 
participation. 

The  commenters  who  supported  the 
proposal  also  maintained  that  it  would 
enable  the  CBOE  to  compete  effectively 
with  other  exchanges. 

The  CBOE  responded  to  OMMA's 
comments  in  Amendment  No.  1  to  the 
proposal.  The  CBOE  stated  that, 
contrary  to  suggestions  made  by  the 
OMMA,  market  makers  would  always 
have  an  opportunity  to  improve  the 
market  under  the  proposed  rule  change, 
and  a  cross  could  never  be  executed 
outside  the  best  quoted  market. 

IV.  Discussion 

After  careful  review,  the  Commission 
finds  that  the  proposed  rule  change  is 
consistent  with  the  provisions  of  the  Act 
applicable  to  a  national  securities 
exchange,  particularly  those  of  section 
6(b)(5)  24  and  section  6(b)(8)  ^s  of  the 
Act,  and  the  rules  and  regulations 
thereimder.26  The  Commission  believes 
that  the  proposal  will  enable  the  CBOE 
to  better  compete  with  other  options 
exchanges  in  attracting  the  order  flow  of 
broker-dealer  firms  seeking  to  cross  and 
facilitate  customer  orders,  without 
adversely  impacting  the  prices  those 
orders  receive. 

The  Commission  finds  that  the 
CBOE's  proposal  to  grant  participation 
rights,  under  certain  conditions,  to 
member  firms  that  execute  crossing 
transactions  on  the  Exchange  is 
reasonable.  Currently,  CBOE  market 
makers  have  priority  rights  for  the  full 
size  of  a  customer  order  over  the  firm 
that  brings  a  crossing  transaction  to  the 
CBOE  floor,  as  long  as  the  market 
makers  are  willing  to  trade  at  the 
proposed  price. 


"15  U.S.C.  78frb}(5).  Section  6(b)(5)  requires  that 
the  rules  of  a  national  securities  exchange  be 
designed  to.  among  other  things,  promote  just  and 
equitable  principles  of  trade,  remove  impediments 
to  and  perfect  the  mechanism  of  a  free  and  open 
market,  and,  in  general,  to  protect  investors  and  the 
public  interest.  It  also  requires  that  those  rules  not 
he  designed  to  permit  unfair  discrimination 
between  customers,  issuers,  brokers,  or  dealers. 

"  15  U.S.C.  78f(b)(8).  Section  6(b)(8)  requires  that 
the  rules  of  the  exchange  do  not  impose  any  burden 
on  competition  not  necessary  or  appropriate  in 
furtherance  of  the  purposes  of  the  Act. 

2*  In  approving  this  proposal,  the  Commission  has 
considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  15 
U.S.C.  78c(f). 


While  the  proposal  entitles  the 
originating  firm  to  a  specified 
percentage  of  a  crossing  transaction 
when  executed  at  the  trading  crowd's 
best  bid  or  offer,  it  does  not  eliminate 
the  crowd's  ability  to  trade  with  a 
portion  of  the  order  proposed  to  be 
crossed,  or  even  so  substantially  reduce 
that  ability  so  as  to  raise  serious  concern 
that  the  proposal  would  reduce  price 
competition  by  the  crowd.  Moreover, 
the  (Commission  believes  that  the 
proposal  may  contribute  to  better  prices 
for  crossing  transactions.  Specifically,  it 
provides  an  incentive  for  upstairs  firms 
to  improve  on  the  prices  quoted  by  the 
crowd  by  offering  these  firms  a  greater 
participation  in  the  trade  when  they 
better  the  crowd's  price.  In  addition,  as 
the  CBOE  represents,  market  makers 
vsdll  always  have  an  opportunity  to 
improve  the  market  and  compete  for  a 
greater  portion  of  the  trade. 

In  evaluating  the  proposed  rule 
change,  the  Commission  considered, 
among  other  matters,  whether  the 
CBOE's  proposal  to  guarantee  that  an 
originating  firm  could  cross  up  to  40% 
of  an  order  would  reduce  the  incentive 
of  crowds  to  compete  for  orders,  and 
thus  impair  the  price  discover}' 
mechanism  of  the  Exchange's  market. 

In  its  recent  approval  of  the 
application  of  the  International 
Securities  Exchange  ("ISE")  for 
registration  as  a  national  securities 
exchange,  the  Commission  discussed 
the  same  concern  with  respect  to  the 
ISE's  proposed  "facilitation 
mechanism,"  a  system  designed  to  effect 
a  type  of  facilitation  guarantee  in  an 
electronic  context.  The  Commission 
wrote: 

It  is  difficult  to  assess  the  precise  level  at 
which  guarantees  may  begin  to  erode 
competitive  market  maker  participation  and 
potential  price  competition  within  a  given 
market.  In  the  future,  after  the  Commission 
has  studied  the  impact  of  guarantees,  the 
Commission  may  need  to  reassess  the  level 
of  these  guarantees.  For  the  immediate  term, 
the  Commission  believes  that  40%  is  not 
clearly  inconsistent  with  the  statutory- 
standards  of  competition  and  free  and  open 
markets.  ^^ 

By  the  same  token,  the  Commission 
believes  that  the  CBOE's  proposed  rule 
change,  which  allocates  no  more  than 
40%  of  an  order  to  the  firm  seeking  to 
effect  a  cross,  is  not  inconsistent  with 
the  statutory  standard.  The  (!k>mmission 
notes,  moreover,  that  for  those  crossing 
transactions  in  which  a  DPM  is  entitled 
to  an  allocation  in  addition  to  the 
proposed  allocation  for  the  originating 
firm,  the  CBOE  has  included  a  provision 


^'  See  Securities  Exchange  Act  Release  No.  42455 
(February  24.  2000),  65  FR  11388  (March  2.  2000). 
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ti)  limit  the  ( omlniicd  allocations 
awdrii»'(l  to  the  originating  firm  and  thi- 
[)F'M  an  aggrt'gatf  of  no  mort'  than  40*^0 
of  tht>  ordt»r 

Th»>  Commission  finds  good  cause  for 
approving  Amtuidmnnt  Nos   1.  2.  and  3 
to  the  proposal  prior  to  the  thirtieth  dav 
after  the  date  of  publication  of  notiie  of 
fding  thereof  in  the  Federal  Register 
Amendment  No.  1  provides  additional 
representations  concerning  the 
operation  of  the  proposal  and  its 
rationale,  and  responds  to  concerns 
raised  bv  the  OMNIA.  Amendment  No 
1  made  only  a  minor  change  in  the  text 
of  the  proposed  rule  change  for 
purposes  of  clarification.-" 

Amendment  No  2.  among  other 
things,  modifies  the  proposed  ride 
change  bv  reducing  the  minimum  size 
of  orders  to  which  it  will  be  applicable, 
from  500  to  50  contracts.  The 
Commission  has  already  approved  the 
facilitation  met;hanisni  of  the  ISE. 
whic:h  guaranteffs  40'%i  of  orders  to 
facilitating  firms  for  order  sizes  of  50  or 
more  contracts.-"'  Thus,  the  reduction  in 
the  size  requirement  in  the  CBOK 
proposal  raises  no  new  regulatory 
issues.  Further,  it  will  benefit  options 
market  participants  by  allowing  for 
substantially  consistent  treatment  of 
crossing  mechanisms  under  the  rules  of 
the  ISE  and  the  CBOE,  and  will  allow 
the  CBOE  to  compete  without 
disadvantage  for  facilitation  orders. '" 

Amendment  No.  2  further  adds  the 
stipulation  that  the  combined 
guarantees  of  the  firm  and  the  DPM  may 
not  exceed  40'X.  of  the  order,  thus 
limiting  all(K:ations  to  a  percentage  that 
the  Commission  has  previously  found 
consistent  with  the  Act. 

Amendment  No.  2  also  clarifies  the 
period  that  the  market  established  bv 
the  crowd  in  response  to  the  floor 
broker's  initial  request  will  remain  in 
effect.  "  It  furthiir  established  the 
priority  of  crowd  members  who 
responded  to  the  initial  request  for  a 
quotation  over  orders  that  were  not 
represented  in  the  crowd  at  the  time  the 
market  was  established  (unless  those 
orders  improve  the  price),  as  well  as  the 
priority  of  an\  unfilled  portion  of  the 
tTossing  order  held  by  the  floor  broker. 
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These  aspects  of  the  amendment 
constitute  appropriate  and  nw:essary 
clarifications  of  procedures  and  priority 
rights  under  the  proposed  rule  change. 

,\mendment  No.  2  further  adds 
disclosure  requirements  for  fa<:ilitation 
crosses  transacted  under  the  proposed 
rule  c:hange,  consistent  with  disclosure 
rec^uirements  for  facilitation  crosses 
transac:ted  under  current  rules.  These 
provisiims  strengthen  the  proposed  rule 
change  and  raise  no  new  regulatory 
issues. 

Amendment  Nos.  2  and  3  set  forth 
explicitly  that  the  crossing  guarantee 
applies  only  after  all  public  customer 
orders  f)n  the  limit  order  book  and  those 
represented  in  the  trading  crowd  at  the 
time  the  market  was  established  have 
been  satisfied.  This  aspect  of  the 
amendment  thus  limits  the  new 
entitlement  granted  to  floor  brokers 
under  the  proposed  rule  change, 
preserving  priority  for  public  customer 
orders. 

Amendment  No.  3  additionally  adds 
language  to  the  proposed  rule  text  to 
(lariK-  that  public  customer  orders  on 
the  limit  order  book  will  always  have 
priority  over  members  of  the  trading 
crowd  who  established  the  market:  that 
those  members  of  the  crowd  will  have 
priority  over  non-customer  orders  as 
w(!ll  as  public  customer  orders  on  the 
fioor  that  were  not  represented  at  the 
time  the  market  was  established:  and 
that  the  crowd  will  not  have  priority 
over  any  order — c;ustomer  or  non- 
customer — that  improves  the  market. 
These  changes  were  made  for  the 
purposes  of  clarity  and  consistency  and 
thus  strengthen  the  proposed  rule 
change 

Amendment  No.  3  also  provides  that 
the  Floor  Procedure  Committee  will 
determine  the  size  requirement  for 
orders  to  be  subject  to  the  crossing 
guarantee  on  a  class  by  class  basis.  In 
the  Commissions  view,  this  provision 
will  afford  the  Exchange  greater 
flexibility  in  determining  wh«!n  it  is 
appropriate  to  provide  participation 
rights  to  firms  seeking  to  cross  orders, 
■uid  thus  strengthens  the  proposed  rule 
(hange 

Accordingly,  the  Commission  finds 
good  cause,  consistent  with  Sections 
6(b)(5)  '-  and  19(b)(2)  "  ofthe  Act  to 
accelerate  approval  of  Amendments  No. 
1.  2,  and  3  to  the  proposed  rule  change. 

V.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  Amendment  Nos. 
1.2.  and  3.  including  whether 


Amendment  Nos.  1.2,  and  3  are 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Sec:retary, 
Securities  and  Exchange  Commission. 
450  Fifth  Street.  NW..  Washington.  DC 
20549-0609.  Copies  ofthe  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
(iommission.  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  CBOE.  All 
submissions  should  refer  to  File  No. 
SR-CBOE-99-10  and  should  be 
submitted  by  June  26,  2000. 

VI.  Conclusion 

For  the  reasons  discussed  above,  the 
Commission  finds  that  the  proposal  is 
consistent  with  the  Act  and  the  rules 
and  regulations  thereunder. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  ofthe  Act,  that  the 
proposed  rule  change  (SR-(^BOE-99— 
10),  as  amended,  be  and  hereby  is 
approved. 

Knr  the  Oimmissien.  In  the  Division  of 
Market  Reguialion.  pursuant  lo  lielegdled 
iiuthoritv   '■* 

Margaret  H.  McFarland, 
[)i'put\  Sri  rrtdP, 

jFK  Do( .  00-139.55  Filed  (i-2-00;  8:45  ami 
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Authority  to  Grant  Exemptions  From 
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May  25.  2000 

Pursuant  to  Section  19(b)(1)  ofthe 
Securities  Exchange  Act  of  1934 
("Act"),'  and  rule  19b-4  thereunder,- 
notice  is  hereby  given  that  on  May  24, 
2000,  the  International  Securities 
Exchange  LLC  (  "ISE"  or  "Exchange") 
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filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I  and  II  below,  which  Items  have 
been  prepared  by  the  ISE.  The 
Commission  is  publishing  this  notice 
and  order  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons,  and  to  grant  accelerated 
approval  of  the  proposed  rule  change. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  is  proposing  to  amend 
ISE  Rule  805  to  authorize  the  Exchange 
to  grant  exemptions  from  certain 
restrictions  on  market  makers  placing 
orders  in  other  than  their  assigned 
options.  This  exemptive  authority 
would  be  in  place  only  until  the 
Exchange  opens  all  ten  of  its  options 
groups  for  trading,  or  for  one  year  from 
the  date  the  Exchange  commences 
operations,  whichever  should  occur 
first.  The  text  of  the  proposed  rule 
change  is  below.  Proposed  additions  are 
in  italics. 

Rule  805.  Market  Maker  Orders 

(a)  and  (b)  No  changes. 

(c)  Exemptive  Authority.  Until  the 
earlier  of(l)  one  year  from  the  date  on 
which  the  Exchange  commences 
operations  or  (2)  the  date  on  which  the 
Exchange  opens  all  options  Groups  for 
trading,  an  Exchange  official  designated 
by  the  Board  may  grant  market  makers 
exemptions  from  the  requirements  of 
subparagraphs  (b)(2)  and  (3)  of  this  rule, 
subject  to  the  following: 

(i)  If  a  market  maker  has  only  one 
membership,  and  thus  is  assigned  to 
only  one  Group,  any  exemption  would 
end  when  the  assigned  Group  is  open 
for  trading,  regardless  of  the  number  of 
options  classes  that  begin  trading  in  the 
assigned  Group; 

(ii)  If  a  market  maker  has  multiple 
memberships,  and  thus  is  assigned  to 
trading  in  more  than  one  Group,  the 
exemption  would  end  when  all  th" 
market  maker  s  Groups  are  open  for 
trading,  again  regardless  ofthe  number 
of  options  classes  that  begin  trading  in 
the  assigned  Groups:  as  the  market 
maker's  assigned  Groups  open  for 
trading,  the  amount  of  trading  the 
market  maker  would  be  permitted  to 
execute  outside  of  its  assigned  Groups 
would  be  reduced; 

(Hi)  Any  exemption  would  be 
conditioned  on  the  member  performing 
market  maker  functions  in  the  classes 
they  trade; 

(iv)  An  exemption  could  be  revoked 
by  the  Exchange  at  any  time  if  the 
market  maker  is  not  acting  in 


accordance  with  the  terms  ofthe 
exemption:  and 

(vj  No  exemption  would  have  a  term 
of  more  than  one  month,  but  would  be 
renewable  on  a  monthly  basis  until  the 
market  maker's  group(sl  was  open  for 
trading. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

It  is  filing  with  the  Commission,  the 
ISE  included  statements  concerning  the 
purpose  of,  and  basis  for,  the  proposed 
rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  III  below.  The  ISE  has  prepared 
summaries,  set  forth  in  sections  A.  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self -Regulatory  Organization's 
Statement  ofthe  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Subparagraphs  (b)(2)  and  (3)  of  ISE 
Rule  805  contain  the  following  "Volume 
Limitation":  Primary  Market  Makers 
("PMMs")  can  execute  no  more  than  10 
percent  of  their  aggregate  volume 
outside  of  their  assigned  options;  and 
Competitive  Market  Makers  ("CMMs") 
can  execute  no  more  than  25  percent  of 
their  aggregate  volume  outside  of  their 
assigned  options.  The  Exchange  assigns 
market  makers  to  specific  option 
"Groups"  and  will  "roll  out"  its  trading 
in  stages,  beginning  with  a  limited 
number  of  Groups,  and  with  a  limited 
niunber  of  options  in  each  Group. 
During  the  "roll  out,"  the  Exchange  will 
open  additional  Groups  for  trading, 
while  also  commencing  trading  in 
additional  securities  in  open  Groups. 
The  Exchange  anticipates  having  all 
options  open  for  trading  within  one  year 
from  the  date  it  commences  operations. 

Due  to  this  roll  out  schedule,  it  is 
likely  that  some  ISE  market  makers  will 
be  fully  connected  to  the  ISE  and 
prepared  to  begin  trading  before  the 
Exchange  opens  their  assigned 
Groups(s)  for  trading.  As  currently  in 
effect,  ISE  Rule  805  would  prohibit 
these  market  makers  from  doing  any 
trading,  since,  by  definition,  100  percent 
of  their  trading  would  be  in  options  to 
which  they  are  not  assigned.  The 
Exchange  believes  that  prohibiting  these 
firms  from  conducting  any  trading  is 
inappropriate  and  would  unnecessarily 
restrict  liquidity  on  the  Exchange. 

To  address  this  concern,  the  proposed 
rule  change  would  authorize  an 


Exchange  official  with  delegated 
authority  by  the  board  to  grant  market 
makers  exemptions  from  the  Volume 
Limitations  during  the  roll  out  period. 
The  Exchange's  authority  to  grant 
exemptions  would  terminate  when  all 
groups  are  open  for  trading  (even  if  the 
Groups  are  not  fully  populated  with  the 
full  complement  of  options)  or  one  year 
from  the  date  on  which  the  Exchange 
commences  operations,  whichever 
should  occur  first.  The  Exchange  will 
grant  these  exemptions  on  a  case-bv- 
case  basis,  tailored  to  the  individual 
situation  of  each  market  maker  applying 
for  an  exemption.  The  proposed  rule 
includes  the  following  guidelines  in 
granting  exemptions  pursuant  to  this 
authority: 

•  If  a  market  maker  has  only  one 
membership,  and  thus  is  assigned  to 
only  one  Group,  any  exemption  would 
end  when  the  assigned  Group  is  open 
for  trading,  regardless  of  the  number  of 
options  classes  that  begin  trading  in  the 
assigned  Group; 

•  If  a  market  maker  has  multiple 
memberships,  and  thus  is  assigned  to 
trading  in  mere  than  one  Group,  the 
exemption  would  end  when  all  the 
market  maker's  Groups  are  open  for 
trading,  again  regardless  of  the  number 
of  options  classes  that  begin  trading  in 
the  assigned  Groups;  as  the  market 
maker's  assigned  Groups  open  for 
trading,  the  amount  of  trading  the 
market  maker  would  be  permitted  to 
execute  outside  of  its  assigned  Groups 
would  be  reduced; 

•  Any  exemption  would  be 
conditioned  on  the  member  performing 
market  maker  functions  in  the  classes 
they  trade: 

•  An  exemption  could  be  revoked  by 
the  Exchange  at  any  time  if  the  market 
maker  is  not  acting  in  accordance  with 
the  terms  of  the  exemption;  and 

•  No  exemption  would  have  a  term  of 
more  than  one  month,  but  would  be 
renewable  on  a  monthly  basis  until  the 
market  maker's  group(s)  was  open  for 
trading. 

The  Exchange  believes  that  this 
ncUTOwly-crafted  exemptive  authority 
will  help  provide  additional  liquidity  to 
the  Exchange  during  the  roll  out  period. 
It  also  will  encourage  market  makers  to 
begin  trading  on  the  exchange  as  soon 
as  they  are  coimected  and  authorized  to 
trade,  even  if  their  assigned  Group(s)  is 
not  yet  open  to  trading. 

2.  Statutory  Basis 

The  Exchange  believes  that  the  basis 
under  the  Act  for  this  proposed  rule 
change  is  the  requirement  under  Section 
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6(b)(5)  '  that  an  exchange  have  rules  that 
are  designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  remove  impediments  to  and 
perfect  the  mechanism  for  a  free  and 
open  market  and  a  national  market 
system,  and,  in  general,  to  protect 
investors  and  the  public  interest. 

B  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  does  not 
impose  any  burden  on  competition  that 
is  not  necessary  or  appropriate  in 
furtherance  of  the  purpose  of  the  Act. 

C.  Self-Regulatory  Organization  s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

The  Exchange  has  not  solicited. and 
does  not  intend  to  solicit,  comments  on 
this  proposed  rule  change.  The 
Exchange  has  not  received  any 
unsolicited  written  comments  from 
members  or  other  interested  parties. 

m.  SoUcitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Ck)mmission.  450  Fifth  Street.  N.W.. 
Washington.  D.C.  2054»-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-ISE-00-05,  and  should  be  submitted 
by  June  26,  2000 

rV.  Commimions's  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change 

The  Commission  has  reviewed 
carefully  the  ISE's  proposed  rule  change 
and  finds,  for  the  reasons  set  forth 
below,  the  proposal  is  consistent  with 
the  requirements  of  Section  6  of  the 
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Act  *  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange. ""  Specifically,  the 
Commission  finds  the  proposal  is 
consistent  with  Section  6(b)(5)  of  the 
Act.« 

Section  6(b)(5)  of  the  Act  ^  requires  an 
exchange  to  promulgate  rules  designed 
to  prevent  fraudulent  and  manipulative 
acts  and  practice,  to  promote  just  and 
equitable  principles  of  trade,  to  remove 
impediments  to  and  perfect  the 
mechanism  for  a  free  and  open  market 
and  national  market  system,  and.  in 
general,  to  protect  investors  and  the 
public  interest.  The  Conunission  finds 
that  the  proposal  is  consistent  with 
Section  6(b)(5)  of  the  Act,  *  because  the 
proposal  is  designed  to  enhance 
liquidity  on  the  Exchange  during  its 
start-up  phase. 

The  Commission  finds  that  the 
proposal  is  narrowly-tailored,  and 
provides  reasonable  standards  and 
guidelines  to  be  applied  in  granting 
exemptions  pursuant  to  this  authority. 
In  particular,  the  Commission  notes  that 
the  Exchange's  decisions  to  grant 
exemptions  would  be  made  on  a  case- 
by-case  basis,  and  any  exemption 
granted  would  be  limited  to  a  term  of  no 
longer  than  one  month.  In  addition,  the 
guidelines  require  that  a  market  maker's 
exemption  frx>m  the  Volume  Limitations 
would  end  as  soon  as  the  Group  to 
which  the  market  maker  is  assigned  is 
opened  for  trading,  even  if  only  one 
options  class  in  that  Group  has  been 
listed  at  that  time.  Similarly,  the 
exemption  granted  to  a  market  maker 
holding  more  than  one  ISE  membership 
would  be  reduced  when  one  or  more  of 
its  assigned  Groups  are  opened  for 
trading. 

The  Commission  also  believes  that  the 
proposal  may  encourage  market  makers 
to  biiegin  trading  on  the  Exchange  as 
soon  as  they  are  authorized  and  able  to 
do  so.  which  in  turn,  may  benefit 
investors  by  providing  liquidity  to  the 
market.  The  Commission  notes  that  the 
proposed  standards  require  market 
makers  receiving  an  exemption  to 
perform  market  making  functions  in  the 
classes  in  which  they  trade,  which 
should  also  enhance  the  liquidity  of  the 
market.  Because  of  these  potential 
improvements  to  the  market,  the 
Exchange's  authority  to  grant 
exemptions  on  a  case-by-case  basis 
tailored  to  the  individual  situation  of 
each  market  maker  applying  for  an 
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exemption,  and  the  limited  duration  of 
the  grant  of  exemptive  authority,  the 
Commission  finds  that  the  proposal  is 
both  reasonable  and  consistent  with  the 
Act. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  thereof  in  the 
Federal  Register.  Having  found  that  the 
proposal  is  both  reasonable  and 
consistent  with  the  Act,  and  that  it 
should  result  in  enhancements  to  the 
marketplace  during  the  Exchange's  start- 
up phase,  the  Commission  believes  it 
would  be  counterproductive  to  delay 
the  implementation  of  the  proposal. 
Specifically,  the  Commission  notes  that 
the  ISE  intends  to  commence  trading  on 
May  26.  2000.  in  a  limited  number  of 
options  classes.  The  proposal  will 
permit  ISE  PMMs  and  CMMs  that  are 
ready  to  begin  trading,  but  have  been 
assigned  to  Groups  that  are  not  yet  open 
for  trading,  to  participate  in  ISE's 
market,  thereby  increasing  liquidity  in 
the  market.  The  Commission  finds, 
therefore,  that  granting  accelerated 
approval  of  the  proposed  rule  change  is 
consistent  with  Section  6(b)(5)  of  the 
Act.9 

It  is  Therefore  Ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,'"  that  the 
proposed  rule  change  (SR-ISE-00-05)  is 
hereby  approved  on  an  accelerated 
basis. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  00-13958  Filed  6-2-00;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[RaiMM  No.  34-4282S;  RIe  No.  SR-ISE- 
00-04] 

S«H-R«gulatory  Organizations;  Ordar 
Approving  Propoaad  Rula  Changa  and 
Amandmant  No.  1  by  tha  Intamatlonal 
SacurMas  Exchanga  LLC  RataMng  to 
tha  Expoaura  of  Ordara  on  tha 
Exchanga 

May  25,  2000. 
I.  IntroductioD 

On  February  25,  2000,  the 
International  Securities  Exchange  LLC 
("ISE"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission"),  pursuant  to 


Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act").'  and 
Rule  19b-4  thereunder."  a  proposed  rule 
change  relating  to  the  exposure  of  orders 
on  the  Exchange. 

The  proposed  rule  change  was 
published  for  comment  in  the  Federal 
Register  on  March  6.  2000.  *  The 
Commission  received  three  comment 
letters  regarding  tjie  proposal.''  On 
March  30.  2000,  the  ISE  amended  the 
proposed  rule  change.''  This  order 
approves  the  proposed  rule  change,  as 
amended. 

II.  Description  of  the  Proposal 

The  ISE  proposes  to  amend  ISE  Rule 
717  to  reduce  from  two  minutes  to  30 
seconds  the  amount  of  time  that 
Electronic  Access  Members  ("EAMs") 
are  required  to  expose  agency  orders  on 
the  Exchange  before  executing  them  as 
principal  or  executing  them  against  a 
solicited  order.  According  to  the  ISE,  its 
order  exposure  requirements  are 
intended  to  assure  that  agency  orders 
have  an  opportunity  to  interact  on  the 
Exchange  before  they  are  executed.  The 
Exchange  proposes  to  reduce  the 
exposure  time  because  it  believes  that 
the  objective  of  the  exposure  rule  can  be 
satisfied  by  a  30  second  exposure 
period. 

III.  Summary  of  Comments 

The  Commission  received  three 
comment  letters  on  the  proposal. **  These 
commenters  opposed  ISE's  proposal  to 
reduce  the  order  exposure  time  from 
two  minutes  to  30  seconds.^ 


•15U.sC  78fn3)(5) 

■°15  use  78»(b)(2) 

"  17CFR200  30-3(»)(12) 


■15  I'.S.C   7Hs|b)(:), 

M7CFR240  19b-^ 

'  Securities  Exchange  .Act  Release  No.  42475 
(February  29.  20001.  fi5  FR  11818. 

•*  Spf  letters  to  Jonathan  t,  Katz.  .Secretan,',  SEf:. 
from  Hollv  H.  Smith,  Sutherland,  .■\sbill  &  Brennan 
LLP.  dated  March  24.  2000  CSA&B  Letter"!;  Peter 
I  Chepucavage.  Fulbright  &  lavvorski  LLP.  dated 
March  28,  2000  CPhlx  Letter"),  and  Charles  I 
Henr> ,  President  and  C:hief  Operating  Officer, 
Chicago  Board  Options  Kxchange,  dated  Man  h  il, 
2000  ("CBOE  Letter") 

''  Stf  letter  from  Katherine  Simmons,  \'ire 
President  and  .Associate  General  Counsel,  ISE.  to 
Deborah  FIvnn,  Senior  .Spec  lal  Counsel,  Division  uf 
Market  Regulation,  SEC.  dated  Marih  28,  2000 
(".Amendment  .No    1")    In  .Amendment  .\'o    1 ,  the 
ISE  made  minor  technical  (  haiiges  to  ISE  Rule  71". 
replai  ing  section  headings  "(a)"  and  "(b) "  with 
"(d|"  and  "(e),"  respetti\el\    Hei  ause  .Amendment 
No   1  did  not  change  the  subslanc  e  (if  the  propo.sal. 
there  was  no  need  to  publish  it  In  the  Federal 
Ref;ister 

''  Sff  note  4.  supra. 

^The  Commission  notes  that  commenters  also 
raised  issues  related  to  ISE's  svstem  that  were 
outside  of  the  scope  of  the  (  urreiit  ISE  proposal, 
several  of  which  were  addressed  in  the 
Comniissions  rjrder  approving  ISE  s  registration  as 
a  national  securities  exc  hange   .See  Se<  urities 
Exchange  .Act  Release  No  4245.')  (Eebruarv  24. 
2000).  b5  FR  1  i:t88  (Man  h  2,  2000)  Consequenllv 
this  order  addresses  (ml\  ( iimments  regarding  those 
issues  presented  In  the  current  |iriiposal 


Commenters  argued  that  the  proposed 
reduction  in  response  time  would  make 
it  easier  for  ISE  members  to  execute  as 
principal  orders  for  less  than  50 
contracts  without  meaningful 
opportunity  for  price  improvement  bv 
competitors."  The  commenters  contend 
that  this  would  undermine  the  intended 
purpose  of  having  customers'  orders 
reasonably  exposed  to  other  trading 
interest  before  being  executed  by  the 
facilitating  ISE  member.^  Two 
commenters  agreed  that  two  minutes  is 
an  appropriate  time  frame  for  this 
purpose,  but  that  a  30  second  exposure 
time  would  make  it  unlikely  that 
interested  market  participants  would 
have  sufficient  time  to  gauge  their  risk 
exposure  in  other  markets  and  related 
positions,  and  reveal  on  the  ISE  their 
true  "best"  price. ^'^ 

Commenters  stated  that  this  proposal 
encourages  internalization  because  it 
allows  an  EAM  to  execute  orders  as 
principal  if  it  utilizes  the  facilitation 
mechanism  of  ISE  Rule  716(d)  or  has 
been  bidding  or  offering  on  the  ISE  for 
30  seconds.  Commenters  noted  that  an 
EAM  could  easily  internalize  orders  bv, 
upon  receiving  a  customer  order, 
holding  that  order  until  the  EAM  has 
posted  a  bid  or  offer  at  this  intended 
crossing  price  for  30  seconds,  then 
executing  the  order  as  principal, 
effectively  subverting  the  intent  of  the 
exposure  period. '  ^ 

In  response  to  commenters'  objections 
to  the  proposed  reduction  in  the 
exposure  period  from  two  minutes  to  30 
seconds,  the  ISE  states  that  it  believes 
30  seconds  is  a  sufficient  time  for 
participants  in  the  ISE  market  to 
respond  to  an  order,  noting  that  the 
Commission  has  approved  exposure 
times  of  as  few  as  15  seconds  for  certain 
equity  exchanges.'^  With  regard  to  the 
sufficiency  of  the  proposed  30  second 
exposure  time,  the  ISE  contends  that  a 
30  second  order  exposure  time  is 
especially  appropriate  in  light  of  the  fact 
that  floor-based  exchanges  have  no 
limitation  on  how  long  a  crowd  must 
interact  with  a  proposed  crossing  of 
orders,  nor  do  floor-based  exchanges 
have  safeguards  preventing  a  firm  from 
negotiating  with  the  crowd  to  execute 
against  any  and  all  of  its  customer 
orders,  regardless  of  size.'  *  ISE  states 
that,  because  it  is  an  electronic 


"SpfS.WB  Letter:  I'hlx  Letter:  CBOE  Letter. 

'Id. 

'"SeeS.ASB  Letter,  Phlx  Letter. 

' '  Sff  SA&B  Letter;  Phlx  Letter:  CBOE  Letter 

'-  See  letter  to  lonalhan  <",,  Katz.  .Secretary.  SEC, 
from  Kiitheriiie  Simmons.  \'i(  e  President  and 
.Assoc  MteCleiieral  Counsel,  ISE,  dated  May  19,  2000 
("ISE  Response  Letter"). 

' '  .SV'  ISE  Response  Letter. 


marketplace,  it  must  define  some  order 
exposure  time  period.''* 

In  response  to  the  commenters'  claim 
that  members  can  subvert  the  30  second 
requirement.  ISE  argues  that  the  onlv 
exception  to  the  30  second  exposure 
rule  is  the  situation  in  which  an  EAM 
had  disseminated  proprietary  trading 
interest  on  the  ISE  for  at  least  30 
seconds  prior  to  the  customer  order.  In 
this  case,  according  to  ISE.  the  firm  has 
disseminated  trading  interest,  available 
to  all  customer  orders,  at  the  stated 
price,  thus  putting  itself  at  risk  to  the 
public.  Accordingly,  ISE  believes  that 
execution  of  the  EAM's  own  customer 
orders  would  not  deprive  the  public  of 
the  opportunity  to  trade  at  the  same 
prices.'^  Moreover.  ISE  notes  that  a 
broker  would  not  be  permitted,  under 
its  rules,  to  simply  delay  entering  an 
order  into  the  system  in  order  to 
circumvent  the  exposure  rule."' 

In  response  to  the  commenters' 
internalization  claims.  ISE  notes  that 
that  there  is  little  opportunity  for  an 
EAM  to  be  assured  of  executing  against 
its  own  customer  orders.  Once  customer 
orders  are  entered  into  the  system,  those 
limit  orders  that  do  not  improve  upon 
the  ISE  best  bid  or  offer  are  placed  into 
the  ISE's  electronic  limit  order  book  last 
in  time  priority  behind  any  existing 
customer  orders  at  the  same  price.  Thus, 
the  ISE  argues,  a  given  EAM  would  have 
no  way  of  knowing  whether  the 
resulting  increase  in  the  best  bid  or  offer 
(assuming  the  order  matched  the  ISE 
best  bid  or  offer)  was  due  to  its' 
customer's  order,  as  opposed  to  other 
customer  orders  or  interest  from  non- 
customers.'"  In  addition,  the  ISE 
maintains  that  its  proposed  eimendment 
to  ISE  Rule  717(d)  addresses  the  onlv 
real  opportunity  for  internalization  in 
its  system:  The  narrow  case  where  an 
EAM  has  a  limit  order  that  improves 
upon  the  ISE  best  bid  or  offer  or  a 
market  order  that  it  is  willing  to  execute 
at  an  improved  price.  The  ISE  argues 
that  the  proposed  30  second  delay 
required  by  its  amendment  will  remove 
the  informational  advantage  that  makes 
internalization  profitable  and  will 
provide  other  market  participants  an 
opportunity  to  compete  for  such 
orders.'" 

Discussion 

After  careful  review,  the  Commission 
find  that  the  proposed  rule  change  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 


'*ld 
''-Id. 
'"•  Id. 
''Id. 


35690 


Federal  Register/ Vol.  65,  No.   108 /Monday,  June  5,  2000 /Notices 


thnrt'uncli'r  dpplii:ahlf  to  d  natiDiial 
securities  e\f:han^e. '''  In  partK  iil.ir.  the 
C^omniission  finds  the  proposal  is 
consistent  with  Section  ti(h|(5)  of  the 
Act.-" 

I'nder  Se<  lion  f>(h)(5)  of  the  Act.   '  a 
registered  national  securities  ex(  hange 
must  have  rules  that  are  designed  to 
prevent  fraudulent  and  inanipulati\e 
acts  and  practices,  to  promote  |ust  and 
equitable  principles  of  trade,  to  foster 
cooperation  anti  i oordiiiation  with 
persons  engaged  in  regulating,  clearing, 
settling.  pro(  essiiig  information  with 
respect  to.  and  facilit<iting  transactions 
in  securities,  to  remo\'e  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and.  in  gener.il.  to  protect 
investors  and  tfie  public   interest. 

The  (iommission  finds  that  ISEs 
proposed  amendments  to  ISK  Rule 
71  7(d)  and  (e)  reducing  the  exposure 
time  ((  f  .  the  amount  of  time  EAMs  are 
required  to  exposi;  agenc  v  orders  on  the 
Exchange  before  executing  them  as 
pnnc:ipal  or  against  a  solic  ited  order) 
from  two  minutt!s  to  M)  seconds  are 
consistent  with  .Section  ti(b)(.S)  of  the 
Act.  ■-'  The  Commission  rtuiognizes  that. 
on  floor-based  exchanges,  there  are  no 
rules  that  govern  the  extent  to  which  a 
given  trading  crowd  has  an  opportunit\ 
to  interact  with  a  proposetl  (Tossing  of 
orders   Because  the  I.SK  operates  a 
unique  electronic  options  market,  it 
must  define  an  order  exposure  time 
period  The  (lommission  finds  that  a  M) 
second  exposure  period  is  a  reasonable 
time  frame  for  participants  in  ISEl's 
market  to  assess  market  conditions  and 
their  own  trading  interest,  and  to  allow 
a  reasonable  ojiportunity  for  price 
improvement  from  interested 
participants.  The  Commission  finds  that 
a  .10  set:ond  exposure  period  strikes  <i 
reasonabU"  balanc  e  between  maint.iining 
li(iuiditv  and  effic:iencv  in  the  LSE 
market  and  preventing  impediments  to 
a  free  and  open  market,  while  providing 
the  appropriate  safeguards  for  investors 
and  the  pulilic 

In  determining  that  a  ,U)-se(  ond 
exposure  period  is  reasonable,  the 
("ommission  has  considered  <  arefullv 
the  commenlers'  ( mu  ern  that  market 
makers  might  be  able  to  subvert  the  M) 
second  exposure  (leriod  bv  posting  liids 
or  offers  for  a  verv  short  period  of  time, 
and  .irraiiging  to  re(  eive  agtuicv  orders 
simultaneouslv  wfieii  thev  are 
executable  against  the  m.irket  in.iker  ,is 


'"III  dppr<lvin^  this  nitr,  thi*  (Itmiinissinn  hiis 
i.i)lisi<l»>ri'il  ils  itiipuil  nil  pfriiiHiKV.  1  imipiilition. 
and  r.iipltnl  liirin€)lioii.  IS  U  S C  78<:(n 

«"ir.  r.SC   7Hf(h)(S|. 

"Id 


princ  ipal.  or  against  other  agency  orders 
held  bv  the  market  maker.- '  In  such  a 
scenario.  EAMs  allegedly  would  pre- 
screen  order  flow,  and  hold  orders  until 
thev  can  be  internalized,  denying  the 
order  an\  exposure  in  the  market  and 
the  opportunity  for  price  improvement. 
The  (Commission  is  not  persuaded  by 
this  argument.  The  I.SE  allows  for  onlv 
one  exception  to  the  .U)  second  exposure 
period,  in  the  scenario  where  an  EAM 
has  previously  disseminated  proprietary 
trading  interest  on  the  ISE  for  at  least  30 
seconds  prior  to  receipt  of  a  customer 
ortier  \  'nder  this  limited  exception,  a 
firm  will  have  placed  itself  "at  risk"  to 
the  public  bv  having  disseminated 
trading  interest  a\  ailable  to  all  customer 
orders  at  a  stated  price.  ISE  Rule  717(d) 
states  that  a  member  must  have  been 
bidding  or  offering  im  the  Exchange  for 
at  least  30  seconds  prior  to  receiving  an 
agency  order  that  is  executable  against 
such  bid  or  offer.  The  Commission  finds 
that  an  EAMs  exetiution  of  its  own 
customer  order  under  this  particular 
scenario  would  not  deprive  the  public 
of  the  opportunity  to  trade  at  the  same 
price. 

The  Commission  also  has  considered 
(  arefullv  the  commenters'  concerns 
about  the  potential  for  internalization  of 
order  flow  where  there  is  a  30  second 
exposure  period,  and  finds  that  the 
proposal  provides  sufficient  safeguards 
against  such  activity.  The  ISE's  system 
is  designed  to  ensure  that,  once 
customer  orders  are  entered  into  the 
system,  any  limit  orders  that  do  not 
improve  upon  the  ISE  best  bid  or  offer 
automatically  are  plac«'d  into  the  ISE's 
electronic  limit  order  book  last  in  time 
priority  behind  anv  existing  customer 
orders  at  the  same  price  Therefore,  an 
EAM  has  no  guarantee  that  it  will  be 
able  to  trade  against  its  agency  orders. 
Because  ISE's  system  automatically 
provides  reasonable  safeguards  to 
prevent  EAMs  from  executing  against 
their  own  i  ustomer  orders,  the 
(iommission  finds  that  a  30  second 
exposure  period  does  not  pose  an 
unreasonable  risk  of  increasing  the 
internalization  of  oriler  flow   For  these 
reasons,  the  Commission  finds  that  ISE's 
propos.il  IS  consistent  with  Section 
()(b)(.Sl  of  the  Act.--* 

v.  Conclusion 

/( Is  Thfn'Inrt'  Ordfrfd.  pursuant  to 
.Section  19(hK2)  of  the  Act.-^''  that  the 


proposed  rule  change  (SR-ISE-00— 04). 
as  amended,  is  approved. 
.Marxarel  H.  Mi.Farland. 

l)rptit\  Srt  rvtan 

For  the  ('ommission,  by  the  Division 
of  Market  Regulation,  pursuant  to 
delegated  authorty.-'' 
IKR  Doc    00-139.S9  Ulcti  (.-2-0(1;  8:45  am| 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-42847:  File  No.  SR-NASD- 
00-30] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  National  Association  of  Securities 
Dealers,  Inc.  to  Include  UTP 
Exchanges  in  the  Nasdaq  National 
Market  Execution  Service 

\U\  2(1,  2000 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(  "Act  ")  '  and  Rule  19b-4  thereunder,- 
notice  is  hereby  given  that  on  May  25, 
2000.  the  National  Association  of 
Securities  Dealers.  Inc.  ("NASD  "  or 
"Association  ").  through  its  wholly 
owned  subsidiary,  the  Nasdaq  Stock 
Market.  Inc.  ("Nasdaq"),  filed  a 
proposed  rule  change  with  the 
Securities  and  Exchange  Commission 
("SEC"  or  "(Commission").  The 
proposed  rule  change  is  described  in 
Items  I.  II,  and  111  below,  which  Items 
have  been  prepared  by  Nasdaq.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
changes  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Nasdaq  is  proposing  to  provide  for  the 
inclusion  of  national  securities 
exchanges  trading  Nasdaq-listed 
securities  pursuant  to  grants  of  unlisted 
trading  privileges  ("UTP")  in  the 
automatic-execution  functionality  of  the 
Nasdaq  National  Market  Execution 
System  ("NNMS").  Below  is  the  text  of 
tfie  prcjposed  rule  change.  Proposed 
deletions  are  in  brackets  and  proposed 
addition  are  in  italics. 

4720.  SelectNet  Serve 

(a)-(b)  No  Change 

(c)  Prohibition  Regarding  the  Entry  of 
Certain  Preferenced  Orders  to  Nasdaq 
National  Market  Execution  System 
Market  Makers 

(ij  No  member  |mav|  shall  direct  a 
.SelectNet  preferenced  order  to  a  Nasdaq 


•".S«•.S,^«lB  Lc-llerat  H 
"ISII.S.C;  78(161(5). 

"15U.S.C  78s(b)(21 
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National  Market  Execution  System 
("NNMS")  market  maker  including  that 
market  maker's  Agency  Quote  (as 
defined  in  NASD  Rule  4613),  a  Full 
Participant  ECN  (as  defined  in  NASD 
Rule  4701).  or  a  UTP  Exchange  that 
participates  in  the  automatic  execution 
functionality  of  the  NNMS,  unless  that 
order  is  designated  as: 

A\[i]]  an  "All-or-None"  order 
("AON")  and  is  at  least  one  normal  unit 
of  trading  [i.e.  100  shares)  in  excess  of 
the  displayed  quote  to  which  the 
preferenced  order  is  directed;  or 

B[(ii)]  a  "Minimum  Acceptable 
Quantity"  order  ("MAQ"),  with  a  MAQ 
value  of  at  least  one  normal  until  of 
trading  in  excess  of  the  displayed  quote 
to  which  the  preferenced  order  is 
directed. 

(iij  The  prohibition  of  this  paragraph 
shall  not  apply  to. 

(Aj  preferenced  order  sent  by  a  UTP 
Specialist  that  does  not  participate  in 
the  automatic  execution  functionality  of 
the  NNMS,  to  an  NNMS  market  maker; 
or 

(B)  [to]  preferenced  order  sent  by  an 
NNMS  market  maker  to  a  TUP 
Specialist  that  does  not  participate  in 
the  automatic  execution  functionality  of 
the  NNMS. 

(Hi)  For  purposes  of  this  rule  a  "UTP 
Specialist"  shall  mean  a  broker/dealer 
registered  as  a  specialist  in  Nasdaq 
securities  pursuant  to  the  rules  of  an 
exchange  that  is  a  signatory  to  the  Joint 
Self-Regulatory  Organization  Plan 
Governing  the  Collection,  Consolidation 
and  Dissemination  Of  Quotation  and 
Transaction  Information  For  Exchange- 
Listed  Nasdaq/National  Market  System 
Securities  Traded  On  Exchanges  On  An 
Unlisted  Trading  Privilege  Basis 
("Nasdaq/NMS/UTP  Plan"). 


n.  Self-Regulatory  Orgauzation's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

hi  its  filing  with  the  Commission, 
Nasdaq  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  FV  below.  Nasdaq  has  prepared 
summaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 


A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Nasdaq  is  proposing  to  amend  the 
NASD  rules  governing  the  NNMS,  to 
enable  UTP  Exchanges  to  participate  in 
the  automatic  execution  fiinctionality  of 
the  NNMS.  Nasdaq  represents  that 
currently,  the  Chicago  Stock  Exchange 
("MWSE")  is  the  only  exchange  that 
trades  Nasdaq-listed  securities  pursuant 
to  the  Joint  Self-Regulatory  Organization 
Plan  Governing  the  Collection, 
Consolidation  and  Dissemination  Of 
Quotation  and  Transaction  Information 
For  Exchange-Listed  Nasdaq/National 
Market  System  Securities  Traded  On 
Exchanges  On  An  Unlisted  Trading 
Privilege  Basis  ("Nasdaq  UTP  Plan"). 

On  January  14,  2000,  the  Commission 
approved  the  new  NNMS  trading 
platform,  which  is  to  be  implemented  in 
July  2000.  3  As  approved,  the  NNMS 
vdll  be  an  automatic  execution  system 
that  will  serve  as  the  primary  trading 
platform  for  Nasdaq  National  Market 
securities.  Under  the  NNMS  rules, 
participation  in  the  NNMS  wdll  be 
mandatory  for  Nasdaq  market  makers, 
and  those  market  makers  will  be 
required  to  participate  in  the  automatic- 
execution  fiinctionality  of  the  system. 

ECNs  wdll  have  two  options  for 
participating  in  NNMS.  Specifically, 
ECNs  can  choose  to  be  Order-Entry 
ECNs  or  Full-Participant  ECNs.  Order- 
Entry  ECNs  will  participate  in  Nasdaq 
in  substantially  the  same  maimer  as 
ECNs  do  today.  That  is,  market 
participants  will  be  able  to  access  Order 
Entry  ECN  quotes  via  the  SelectNet 
linkage  and  to  send  preferenced 
SelectNet  messages  of  any  size  (up  to 
999,999  shares)  to  such  ECNs.  The 
oversized  order  requirement  for  a 
preferenced  SelectNet  order  would  not 
apply  to  Order  Entry  ECNs.  Order  Entry 
ECNs  that  want  to  access  other  market 
maker  quotes  will  need  to  request  order- 
entry  capability  in  NNMS.  That  is,  they 
will  enter  orders  into  NNMS  for 
automatic  execution  against  quotes  of 
market  makers  and  Full  Participant 
ECNs  (i.e.,  those  ECNs  that  choose  to 
accept  automatic  execution  against  their 
quotes).  Order  Entry  ECNs  can  also  send 
preferenced  SelectNet  orders  to  NNMS 
Market  Makers  subject  to  the  over-sized 
order  restriction  described  below. 

Full-Participant  ECNs  will  agree  to 
provide  automatic  execution  against 
their  quotes  for  orders  entered  into 
NNMS,  similar  to  market  makers.  Like 


Order  Entry  ECNs.  Full-Participant 
ECNs  will  use  NNMS  to  obtain 
automatic  execution  of  orders  they  send 
to  NNMS  Market  Makers  or  other  Full- 
Participant  ECNs.  Full-Participant  ECNs 
will  use  SelectNet  to  deliver  liability 
orders  to  Order  Entry  ECNs. 

To  avoid  dual  liability,  market  makers 
and  Full  Participant  ECNs  are  only 
eligible  to  receive  preferenced/directed 
orders  through  SelectNet  that  are  either: 
(1)  an  "All-or-None"  orders  ("AON") 
and  at  least  one  normal  unit  of  trading 
[i.e.,  100  shares)  in  excess  of  the 
displayed  quote  to  which  the 
preferenced  order  is  directed;  or  a 
"Minimum  Acceptable  Quantity"  order 
("MAQ"),  with  a  MAQ  value  of  at  least 
one  normcd  unit  of  trading  in  excess  of 
the  displayed  quote  to  which  the 
preferenced  order  is  directed  ("Over- 
Sized  Order  Requirement").  It  is  the 
NASD's  view  that  orders  that  meet  the 
Over-Si?ed  Order  Requirement  are  not 
liability  orders  under  the  NASD's  and 
Commission's  firm  quote  rule.  Thus,  the 
main  purpose  of  the  Oversized-Order 
Requirement  is  to  limit  dual  liability  for 
market  participants  that  are  required  to 
[i.e.,  market  makers),  or  chose  to  [i.e,, 
Full  Participant  ECNs),  take  automatic 
execution  against  their  quotes  through 
the  NNMS  ^  The  underlying  premise  of 
the  NNMS  rule  change  is  to  establish  (in 
most  cases)  only  one  point  of  (or  system 
for)  delivery  of  a  liability  order  against 
the  quote  of  a  market  maker,  ECN,  or 
UTP  Exchange. 

As  originally  proposed  and  approved, 
UTP  Exchanges  will  only  receive  orders 
through  Nasdaq's  SelectNet  system. 
This  is  because  UTP  Exchanges  have 
traditionally  received  orders  against 
their  quotes  through  the  order-delivery 
functionality  of  SelectNet.  Because 
SelectNet  is  an  order-delivery  system — 
as  opposed  to  an  automatic-execution 
system  like  the  NNMS — UTP  Exchanges 
that  receive  SelectNet  orders  must 
manually  respond  to  the  order  to 
complete  a  trade. 

Under  the  approved  NNMS  rules  (and 
similar  to  how  SOES  currently 
operates),  when  UTP  Exchanges  and/or 
Order  Entry  ECNs  are  alone  at  the  best 
bid/best  offer,  the  NNMS  will  stop 
processing  orders  that  are  in  the  NNMS 
system  and  will  hold  those  orders  in 
queue  for  90  seconds.  During  this  90 
seconds,  the  system  essentially  pauses 
to  see  if  a  market  maker  or  FuU 
Participant  ECN  will  join  the  inside  or 
the  UIT  Exchange  or  Order  Entry  ECN 


'  See  Securities  Exchange  Act  Release  No.  42344 
()an  14.  2000),  65  FR  3987  (January  25.  2000). 


*Such  dual  liability  coulci  occur  if  a  market 
maker  or  ECN  receives  an  order  through  Select.Npt 
to  which  it  owes  an  obligation  under  the  NASD's 
and  Commissions  firm  quote  rule,  and  immediately 
thereafter  receives  an  execution  through  the  NNMS 
against  the  same  quote. 
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will  (Irnp  .ivv.iv  friiiii  the  iiisuif,  thorfh\ 
fstablLshin^"  a  new  in.sidi'  iiiarkt-l    '  If 
aftf'r  40  sfcnnds  a  tnarkt't  maker  or  F'ull 
Participant  EC.N  cincs  not  join  the 
inside,  the  NNMS  will  return  the  orders 
that  are  in  queue  and  the  svsleni  will 
shut  down   if  during  the  9U  siHiuntis  a 
market  maker  joins  the  inside  or 
estahlishes  a  new  (better  priced)  inside, 
th»'  system  resumes  .uitomatK  -executum 
()roi;essiiig  of  orders 

After  the  (Commission  approved  the 
N'NMS,  the  MVVSK  and  Nasdaq  began 
discussing  the  possibilitv  of  the  MWSK 
partK  ipaling  in  the  autom.iticexecution 
functionalitv  of  the  NNMS.  Both  Nasda<i 
staff  and  the  MVVSK  recognized  that 
there  ( Duld  he  delays  in  processing 
orders  if  the  MVV.SK  is  alone  at  the 
mside  and  does  not  respond,  within  ')<) 
seconds,  to  orders  delivered  to  its 
ijuote  '■  This  could  o(  (  ur  if  the  MVVSK 
is  e\perien(  ing  system  problems,  is 
slow  to  [)ro(  ess  an  order,  or  il  there  art- 
delays  111  Nasdaq  s\  stems      Commission 
staff  also  raiseii  this  (  om  ern   In  light  ol 
the  above.  Nasdat)  is  proj)osing  a  rub- 
change  to  permit  the  MVVSI-;  to 
[larticipate  in  the  automalic-exet  ution 
functionality  of  the  NNMS 

In  the  NNMS,  the  quotes  of  market 
makers,  Kull  Participants  KC.Ns,  and 
I'TP  Exchanges  are  accessed  in  general 
price/tune  [)riorit\'  We  note  that  this  is 
unlike  the  ext:hange  environment  where 
markets  are  required  to  sweep  the  floor 
before  accessing  the  (juoles  of  a 
competing  exchange   We  also  recognize 
that  the  apfiroach  in  this  filing  differs 
from  our  proposal  in  ,SK-NASI3-9'>-53, 
regarding  the  Nasdac;  Order  Display 
Kacilitv,  where  the  system  WDuld 


'  I  his  [i.iiiNf  .)!  •■  urs  Im'i  ,tusi'  I    I }'  Kvt  haiikif  .iii.i 
I  Inh'i  liiitrv  K('\  (|uolfs  urf  imt  rwrti  li.ililf  itinniuti 
111-'  intMfii,iiii  ...iiHi  iiliiMi  fuiii  liiiiialilN  •■!  ihf  NNMS, 
liiii  i'liU  lliTMimli  itu'  ^ailiT  i|.'luiT\  [i.irtion  of  Ihe 

svstiMll 

"  WluU'  itiis  is  also  a  concern  u  itli  l.(  \s  ih.' 
<  niu  iTM  IS  suljstanliallv  smulli-r  tn'i  iius>'  t-.(  As  urn 
ri'((iiirril  lii  jirm  ulc  ,iii  diiloiiuiti-d  ri'sp<jMs('  In 

Sl'l>-I  tNl't   llli'SS<IHt's    .llliI     HI   Nilsililq  S  PXptTK'IK  I' 

tht'v  ki»'n»'r.ilU  r'-spcnd  m  ^i  st»i  ihh!  nr  U^ss  Id  <ir(l«Ts 
|irnM'ntPil  In  Ihi'ir  ijiinl.'s   I    Tl'  l.xi  Iimuki's  iire  ni>l 
iiiulcr  thi'  srtiiit'  I'xplii  It  <)l)lik;ali'iii 

'  .\s  .in  tllus.trntii>n  of  ih«  p<ilt^nUai  prnblfiii. 
assniiif  thr  MVV.SK  is  alonr  ,il  thi'  insnlf  I)1<1  cif  SH) 
for  111(10  sh.irfs.  M,(rk.i'l  M.ik.-T  .V  I'liti-rs  an  oiitcr 
inl'i  ihi'  auliimalii  fM-(  nlmn  fnni  linti.ilit\  nf  lhi> 
s\st-ni.  .iiul  Mark"l  Maker  H  (iiri'i  Is  (nr  prnfcri'Mi  fs) 
1  11(111  sli.iri's  In  the  MVV.SK   \u  nihiT  iiirtrket  maker 
l^iiis  tlie  inside  hill  of  SJO:  this  i  a  list's  Itie  svsleni 
t.j  sl.ip  priM  essiiix  I  Tilers  fur  'to  seinnds.  Thereafter. 
ttie  MVVSK  «,iits  J  iiiiniiles  liefiire  resp. Milling  tii 
M.MUs  ilirec  li'il  prelereiii  eil  iirder  either  hv  filiiiK 
nr  ilei  llnin^  the  uriler   (This  deUv  c  mild  mi  ur  if 
there  are  e<|iiipiiieiit  prntileiiis  al  the  MVVSK.  in 
S.isdaii.  or  hiith  I  In  this  instame.  Ihe  market 
effei  tivelv  IS  field  lip  for  _'  ininiitHS  Hlid  the 
iiitoiiialii  -exei  iitioii  fiiiii  tionalilv  is  shut  oft  laffer 
(Kl  secimds)  txHMiise  Ihe  MVVSK  did  nol  rBspond  to 
the  direi  l/preferenced  ordMrs  within  90  secnnds. 


(-\(-(  ute  against  the  propri(>tv  (juotes  of 

1  TP  Exchanges  behind  the  quotes  and 
orders  of  Nasdaq  market  makers,  ECNs. 
and  agency  interest  of  I'TT  Exchange 
s[)e(  lalists.  While  we  believe  that  the 
ap[)roach  in  SR-NASI3-99-53  is  more 
appropriate  given  the  precedent 
established  in  the  listed  environment 
regarding  order  routing,  we  are 
[)roposing  a  strict  price/time  approach 
in  this  filing  as  a  short-term  solution  to 
the  potentially  significant  and  crippling 
problems  outlined  above." 

2  Statutory  Basis 

Nasdaq  believes  that  the  proposed 
rule  change  is  consistent  with  Section 
l.^)A(b)(b)  '  of  the  Act  in  that  the 
[iroposeci  rule  change  is  designed  to 
(irevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  )ust  and 
equitable  priiK  iples  of  trade,  to  foster 
c.o(jperation  and  coordination  with 
persons  engaged  in  the  regulating. 
(  learing,  settling,  proct^ssing 
information  with  respect  to,  and 
fai  ilitating  transat  tions  in  securities,  to 
remove  impediments  to  and  perfec:t  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest  The  rule  change  will 
eliminate  the  potential  for  order 
(jueuing  or  for  this  system  to  stop 
processing  orders,  when  L'TP  Exchanges 
are  alone  at  the  inside  Thus,  the  rule 
change  is  designed  to  rem(jve 
impediments  to  and  perfect  the 
mtH:hanism  of  a  free  and  open  market 
and  a  national  market  system,  and  to 
protect  investors  and  the  public  interest. 

li  St'lf-Hff^uliitnr}-  Onfcinizatinn's 
Stdtcmrnt  on  Burden  on  Compftition 

Nas(ia(j  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  (jr  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 


"  The  rules  i  larifv  thai  if  a  ITP  Exchange 
partK  ipates  In  the  aiiloinalicexetution 
fiinctionalitv  of  the  NNMS.  orders  preferenred  to 
Ihe  f  TP  Exi  haoRe  s  quotes  must  meet  the 
Oversi/ed  Order  Ke<iinrenient  This  is  to  limit  the 
potential  for  dual  liability  (described  ufiuve)  for 
UTP  Exchanges  In  addition,  Nasdaq  is  proposing 
non-siibs'antive  rule  rhangcs  to  lorrecl  drafting 
errors  in  Ihe  original  nile  proposal  to  i  lanfv  that 
orders  sent  to  quotes  of  Order  Kiitrv  K('Ns  are  not 
subjw  t  to  Ihe  Oversized  Order  Kecjinreinent  in  the 
rule,  while  orders  sent  lo  Kiill  I'artii  ipant  KCNs  are 
suliiw.l  to  Ihis  requirement 

"15U.S.C.  78o-3(b)(6). 


C  Splf-Rpgulatory  Organization  s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  (Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  ot 
(ii)  as  to  which  the  self-regulatnrv' 
organizatiim  consents,  the  Commission 
will: 

A  by  order  approve  such  proposed 
rule  (  hange,  or 

B.  institute  proceedings  to  determine 
whether  the  proposed  nile  change 
should  be  disapproved 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act, 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W.. 
Washington.  DC.  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
('ommission,  and  all  written 
communit;ations  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  File  No. 
SR-NASD-00-30  and  should  be 
submitted  by  lune  26,  2000. 

For  the  Ci'mniissiini.  t)v  the  Divisiun  iif 
Market  Kegulatinn.  pursuant  to  delegated 
authiintv  '" 

Mai>;aret  H.  McFarland, 
l')fpiit\  S>-(  rrliin, 

|FK  D<i(    0()-i:i9,=if.  Filed  f>-2-()().  H:4,t  am] 
BILUNG  CODE  801 0-01 -M 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-42831 :  File  No.  SR-NASD- 
00-16] 

Self  Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  National  Association  of  Securities 
Dealers,  Inc.  Relating  to  Amendments 
to  Minimum  Listing  Requirements  for 
the  Inclusion  and  Maintenance  of  Open 
and  Closed-End  Funds  in  Nasdaq's 
Mutual  Fund  Quotation  Service 

Mav  2,1.  2000. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"). '  and  Rule  19b-4  thereunder.- 
notice  is  hereby  given  that  on  April  4. 
2000,  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD") 
through  its  wholly  owned  subsidiary 
The  Nasdaq  Stock  Market,  Inc. 
("Nasdaq")  file  with  the  Securities  and 
Exchange  Commission  ("SEC"  or 
"Commission")  the  proposed  rule 
change  described  in  Items  I,  II,  and  111 
below,  which  Items  have  been  prepared 
by  Nasdaq.  *  On  May  16.  2000,  the 
Nasdaq  submitted  Amendment  No.  2  to 
the  proposed  rule  change.''  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Nasdaq  is  proposing  to  amend  NASD 
Rule  6800  regarding  the  minimum 
listing  requirements  for  the  inclusion 
and  maintenance  of  open  and  closed- 
end  funds  in  Nasdaq's  Mutua)  Fund 
Quotation  Service  ( "MFQS")  Proposed 
new  language  is  in  italics;  proposed 
deletions  are  in  brackets. 


6800,  MUTUAL  FUND  QUOTATION 
SERVICE 

(a)-(b)  No  Change 

(c)  News  Media  Lists 

(1)  (A)  An  eligible  open  end  fund 
shall  be  authorized  for  inclusion  in  the 
News  Media  List  released  bv  the 


'  15  I'.SC   78slb)(l). 

M7CFR240  19l>-4. 

'Thf  N.ASD  Filed  its  proposed  rule  change  nn 
Man  h  31 .  2000  On  April  4.  2000,  Ihe  NASD  filed 
.■\niendment  \(i  1  that  entirely  replaced  the 
(iriginal  rule  filing 

■•  Sff  Letter  from  Robert  E.  .\hner.  tk-neral 
(iuiinsel  and  .Senior  Vice  President.  Nasdaq,  tu 
Catherine  A  England.  .Assistant  Dirertor.  Division 
of  Market  Regulation  ("Division  "1.  ('.ommission 
(Mav  lb.  2000)  Amendment  No  2  corrected  a 
typographical  error  that  appeared  in  the  proposed 
rule  language  and  clarified  that  the  Mutual  Fund 
Quotation  .Service  includes  onl\  73. a"*!  of  the  total 
open-end  and  closed-end  fund  population 


Association  if  it  has  at  least  1.000 
shareholders  or  $25  million  in  net 
assets. 

(B)  An  eligible  closed-end  funds  shall 
be  authorized  for  inclusion  in  the  News 
Media  List  released  by  the  Association 
if  it  has  at  least  S60  [100]  million  in  net 
assets, 

(C)  Compliance  with  subparagraphs 
(1  ){A)  and  (B)  shall  be  certified  by  the 
fund  to  the  Association  at  the  time  of 
initial  application  for  inclusion  in  the 
List, 

(2)  (A)  An  authorized  open-end  fund 
shall  remain  included  in  the  New  Media 
List  if  it  has  either  750  shareholders  or 
Si  5  million  in  net  assets, 

(B)  An  authorized  closed-end  fund 
shall  remain  included  in  the  News 
Media  List  if  it  has  S30  [60)  million  in 
net  assets. 

(C)  Compliance  with  subparagraphs 
(2)(A)  and  (B)  shall  be  certified  to  the 
Association  upon  written  request  by  the 
Association. 

(d)  Supplemental  List 

An  eligible  open-end  or  closed-end 
fund  shall  be  authorized  for  inclusion  in 
the  Supplemental  List  released  to 
vendors  of  Nasdaq  Level  1  Service  if  it 
meets  one  of  the  criteria  set  out  in 
subparagraph  (1).  subparagraph  121,  or 
subparagraph  (31  below: 

(1)  the  fund  has  net  assets  of  $10 
million  or  more;  or 

(2)  the  fund  has  had  two  full  years  of 
operation;  or 

(3)  the  investment  management  firm 
managing  the  fund  has: 

(A)  at  least  one  other  fund  listed  on 
the  Mutual  Fund  Quotation  Senice  that 
has  net  assets  of  $10  million  or  more: 
and 

(Bj  at  least  SI 5  million  in  total  assets 
of  open-end,  closed-end.  and/or  money- 
market  funds  under  management. 

(e)  No  Change 
***** 

II.  Self- Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  For,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of,  and  basis  for,  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  NASD  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 


A.  Self-Regulatory-  Organization's 
Statement  of  the  Purpose  of.  and 
Statuton,'  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

Nasdaq  is  proposing  to  amend  NASD 
Rule  6800  regarding  the  minimum 
listing  requirements  for  the  inclusion 
and  maintenance  of  open  and  closed- 
end  funds  in  the  Ser\ice.  The  MFQS 
was  created  to  collect  daily  price  and 
related  data  for  mutual  funds  and 
money  market  funds  and  to  disseminate 
that  information  to  the  news  media  and 
market  data  vendors.'^  Currently,  the 
MFQS  disseminates  the  valuation  data 
for  over  11,000  funds.  This  information 
dissemination  process  is  facilitated  by 
the  use  of  web  browser-based 
technology,  which  enables  funds 
included  in  the  Ser\-ice,  or  the  pricing 
agents  designated  by  such  funds,  to 
transmit  directly  to  Nasdaq  a  multitude 
of  pricing  information,  including 
information  about  a  fund's  net  asset 
value,  offer  price,  and  closing  market 
price. 

Funds  must  meet  minimum  eligibility 
criteria  in  order  to  be  included  in  the 
MFQS.*'  The  MFQS  has  two  "lists"  in 
which  a  fund  may  be  included — the 
News  Media  List  and  the  Supplemental 
List — and  each  list  has  its  own  initial 
inclusion  requirements."  The  News 
Media  List  also  has  maintenance/ 
combined  inclusion  requirements.  If  a 
fund  qualifies  for  the  News  Media  List, 
pricing  information  about  the  fund  is 
eligible  for  inclusion  in  the  fund  tables 
of  newspapers  and  is  also  eligible  for 
dissemination  over  Nasdaq's  Level  1 
Service,  which  is  distributed  by  market 
data  vendors."  if  a  fund  qualifies  for  the 
Supplemental  List,  the  pricing 
information  about  that  fund  generally  is 
not  included  in  newspaper  fund  tables, 
but  is  disseminated  over  Nasdaq's  Level 
1  Service.  The  Supplemental  List  thus 
provides  significant  visibility  for  funds 
that  do  not  otherwise  qualify-  for 
inclusion  in  the  News  Media  List.  Each 
fund  incurs  an  annual  fee  for  inclusion 
in  the  Ser\'ice.^ 

Nasdaq  maintains  that  the  Service 
provides  valuable  pricing  information 
for  a  large  portion  of  funds  for  w'hich 
there  is  significant  investor  interest. 
According  to  Investment  Company 
Institute  ("ICI")  data,  however,  the 
MFQS  is  currently  only  capturing 


•  See  Securities  Exchange  .Act  Release  No.  22264 
duly  23.  1985).  50  FR  30899  ilul\  29.  19851 
'  .SppNASD  Rule  6800, 

"  See  id  I 

f^ppN.ASD  Rule  7010 
"Sep  NASD  Rule  7090 
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pri(.ing  information  for  approximately 
73.8%  of  th»>  total  fund  population.'" 

In  light  of  the  foregoing,  Na.sdaq 
propo.s«s  to  amend  the  MFQS  inclusion 
criteria  for  both  the  Supplemental  and 
News  Media  List  bv  expanding  the 
universe  of  funds  that  are  eligible  for 
inclusion  in  the  Service.  Nasdaq 
proposes  to  lower  bf)th  the  initial  and 
maintenance  requirements  for  closed- 
end  funds  to  participate  in  the  News 
Media  List.  Currently,  in  order  to 
qualify  initially  for  inclusion  in  the 
News  Media  List,  a  closed-end  fund 
must  have  at  least  SlOO  million  in  net 
assets.  To  remain  in  the  News  Media 
List,  a  closed-end  fund  must  maintain  at 
least  $60  million  in  net  assets.  The 
proposed  rule  change  would  lower  the 
net  asset  requirement  for  a  closed-end 
fund  to  qualify  initially  for  mdusion  in 
the  News  Media  List  to  at  least  $60 
million  in  net  assets  The  net  asset 
requirement  for  a  closed-end  fund  to 
remain  included  m  the  New  Media  List 
would  be  lowered  to  at  least  $.'10 
million 

Nasdaq  also  proposes  to  amend  the 
inclusion  criteria  for  the  .Supplemental 
List   At  the  present  time,  an  open-end  or 
closed-end  fund  qualifies  for  inclusion 
in  the  Supplemental  List  if  the  fund 
either  has  at  least  $10  million  in  net 
assets  or  has  had  two  full  years  of 
operation   Nasdaq  proposes  to  provide  a 
third  alternative  means  for  a  fund  to  b« 
included  in  the  .Service   Under  this 
alternative,  a  fund  would  qualify  for  the 
MFQS  if  the  investment  firm  that 
manages  the  fund  has  at  least  one  other 
fund  listed  on  MFQS  that  has  $10 
million  in  assets  In  addition,  the  firm 
must  have  at  least  $15  million  from 
open-end.  closed-end.  and/or  money 
market  funds  under  management 
Nasdaq  notes  that  managed  assets  from 
other  sources — such  as  pension  funds — 
would  not  be  included  for  purposes  of 
determining  whether  the  investment 
firm  meets  the  requirement  that  it 
manage  at  least  $15  million  in  fund- 
related  assets 

Nasdaq  represents  that  the  proposed 
rule  change  would  provide  daily  pricing 
information  to  the  investing  public  for 
funds  that  have  a  significant  investor 
interest.  In  addition.  Nasdaq  estimates 
that  2.500  of  the  2.800  hands  that  are  not 
currently  eligible  for  inclusion  in  the 
MFQS  would  qualify  under  the 
proposed  new  standards 

2  Statutory  Basis 

Nasdaq  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  Sot:tion  15A(b)(6)"  and 


Section  11 A  ■'  of  the  Act.  Section 
15A(b)(6) '  '  of  the  Act  requires  the  rules 
of  a  registered  national  securities 
association  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
processing  information  with  respect  to 
securities,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and.  in  general,  to  protect 
investors  and  the  public  interest.  In 
Section  llA(a)(l)(C).  '*  the  Congress 
found  that  it  is  in  the  public  interest  and 
appropriate  for  the  protection  of 
investors  and  the  maintenance  of  fair 
and  orderly  markets  to  assure  the 
availability  to  brokers,  dealers,  and 
investors  of  information  with  respect  to 
quotations  and  transactions  in 
securities 

Nasdaq  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  Sections  ISAthKB)'"*  and 
nA(a)(l)(C)>«ofthe  Act  because  it 
protects  investors  and  the  public 
interest  by  promoting  better  processing 
of  fund  pricing  information  Nasdaq 
represents  that  the  proposed  new  listing 
criteria  will  provide  greater 
transparency  to  the  markets  by 
providing  pricing  information  for  a 
broader  base  of  funds  for  which  there  is 
significant  investor  interest.  Nasdaq 
believes  that  by  providing  listed  status 
only  to  bona  fide  investment  companies 
with  a  sufficient  investor  base  and 
trading  interest,  the  proposed  new 
listing  standards  will  serve  as  a  means 
ft)r  the  marketplace  to  screen  issuers 
and  maintain  fair  and  orderly  markets 

B  Self-Regulatory-  Organization  s 
Statement  on  Burden  on  Competition 

Nasdaq  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

f-'  Self-Regulatory-  Organization's 
Statement  on  Comments  on  the 
Pmposed  Rule  Change  Received  From 
Members.  Participants,  or  (Jthers 

Nasdaq  did  not  solicit  or  receive 
written  comments  on  the  proposed  rule 
change 

III.  Date  of  ESiectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Conuniaaion  Action 


Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 


'  Sfv  AiiiwiKliiifiit  Nil   J 

"  15  u.s.c;.  ■'H,,^  iiiiiihi 


Mipnj  Hide  4 


'•■  IS  r  SI.  78k- 1 

"151:  .SC  78o-3(b)(61 

'♦15U  .SC:  78k-l(«)(l )((:). 

'M5  U.S.C  78o-.1lh)|6| 

'•15  U.S.C  78k-  1  lain  III:) 


as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  Exchange  consents, 
the  Commission  will: 

(A)  by  order  approve  such  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW., 
Washington.  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  File  No. 
SR-NASD-00-16  and  should  be 
submitted  by  June  26,  2000. 

For  the  Commi.ssion.  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authontv  '" 

Margaret  H.  McFarland, 

Deputy  Secretary 

IFRDor   00-13957  Filed  6-2-00:  8:45  am) 

BHJJNQ  coot  1010-01-N 


DEPARTMENT  OF  STATE 

[Pubitc  Notice  No.  3331] 

Offic*  Of  Mnlcan  Affairs;  Notlc*  of 
R«cs<pt  of  Application  for  a 
Praaldantlal  Parmtt  for  a  Convayor  Bait 
To  Ba  Conatructad  and  Malntalnad  on 
tha  Bordars  of  tfta  UnHad  Stataa 

agency:  Department  of  State. 

Notice  is  hereby  given  that  the 
Department  of  State  has  received  an 
application  from  Aggregate  Products, 
hicorporated  of  Salton  Sea  Beach, 
California,  for  a  Presidential  Permit, 


KCFR  200  30-3(a)(12) 
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pursuant  to  Executive  Order  11423  of 
August  16.  1968.  as  amended  by 
Executive  Order  12847  of  May  17.  1993. 
seeking  authorization  to  construct  a 
conveyor  belt  at  a  site  east  of  the 
Calexico/Mexicali  II  Port  of  Entry 
linking  California  and  Baja  California. 
The  proposed  conveyor  belt  would  carry- 
construction  aggregate  (size-segregated 
rock  and  sand)  for  use  in  road-paving 
projects  in  California.  The  conveyor  belt 
would  be  approximately  1.081  feet  long 
and  ten  feet  wide,  supported  by  between 
13  and  15  pylons  fixed  in  place.  The 
conveyor  belt  would  only  be  able  to 
operate  in  a  northerly  direction,  from 
Mexico  to  the  U.S.  When  not  in  use,  it 
would  be  stowed  and  locked  entirely  on 
the  U.S.  side  of  the  border. 

As  required  by  E.O.  11423.  the 
Department  of  State  is  circulating  this 
application  to  concerned  agencies  for 
comment. 

Interested  parties  may  submit 
comments  regarding  this  application  in 
writing  by  July  5.  2000  to  Mr.  David  E. 
Randolph,  Coordinator.  U.S. -Mexico 
Border  .affairs.  Office  of  Mexican 
Affairs.  WHA/MEX  Room  4258. 
Department  of  State.  Washington.  DC 
20520.  The  application  and  related 
documents  made  part  of  the  record  to  be 
considered  by  the  Department  of  State 
in  connection  with  this  application  are 
available  for  inspection  in  the  Office  of 
Mexican  Affairs  during  normal  business 
hours. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  E.  Randolph.  Coordinator,  U.S.- 
Mexico Border  Affairs  at  the  above 
address,  by  telephone  at  (202)  647-8529 
or  by  fax  at  (202)  647-5752. 

Dalnd:  May  M.  2000. 
David  E.  Randolph, 

Coordinator.  I 'S  -Mt-xiro  Border  Affairs. 
Dcparfmt'nt  oj  Staff 

IFR  Doi .  00-14004  Fil(»d  6-2-00;  8:45  ami 
BILUNC  CODE  4710-29-P 


SUSQUEHANNA  RIVER  BASIN 
COMMISSION 

Notice  of  Compliance  Incentive 
Program  for  SRBC  Regulations 

A.  Purpose 

The  Susquehanna  River  Basin 
Commission  (SRBC)  approved 
Resolution  2000-03  on  April  18.  2000 
establishing  a  "Compliance  Incentive 
Program"  to  encourage  existing, 
unapproved  water  users  to  come  into 
compliance  with  SRBC's  water 
withdrawal  and  consumptive  water  use 
regulations.  During  the  compliance 
incentive  period,  SRBC  will  not  assess 
penalties  provided  that  applications  are 


submitted  by  specified  deadlines  and 
the  noncompliance  has  not:  (1) 
Adversely  affected  the  environment;  or 
(2)  interfered  with  other  water  users. 
Because  penalties  are  being  waived,  the 
need  for  settlements  is  likewise  avoided 
(including  those  involving  payments  for 
prior  consumptive  water  use).  SRBC's 
objective  is  to  have  all  water  users  in  the 
basin  compliant  with  SRBC's  water 
management  regulations.  Universal 
compliance  serves  to  enhance  SRBC's 
ability  to  properly  plan  for  and  manage 
the  basin's  water  resources. 

B.  SRBC's  Existing  Regulations  Subject 
to  Compliance  Incentive  Program 

•  18  CFR  803.42— Consumptive  Use 
of  Water  (This  Requirement  is  not 
applicable  to  Agriculture) — more  than 
20.000  gallons  per  day  (gpd)  (averaged 
over  30  consecutive  days)  from  any 
ground  or  surface  water  sources  as  of 
January  23.  1971.  This  regulation  does 
not  apply  to  projects  that  existed  before 
January  23,  1971,  UNLESS  they 
increased  their  consumptive  water  use 
by  more  than  20.000  gpd  after  that  date. 
Consumptive  use  of  water  is  use  in  such 
a  manner  that  the  water  does  not  return 
to  the  river  basin:  e.g.  evaporation, 
incorporation  into  a  product,  diversion 
into  another  river  basin. 

•  18  CFR  803.43— Ground-Water 
Withdrawals — more  than  100.000  gpd 
(averaged  over  30  consecutive  days)  as 
of  July  13.  1978.  This  regulation  does 
not  apply  to  projects  that  existed  before 
July  13,  1978.  UNLESS  they  increased 
their  ground-water  withdrawals  by  more 
than  100.000  gpd  after  that  date. 

•  18  CFR  803. 44— Surface  Water 
Withdrawals — more  than  100.000  gpd 
(averaged  over  30  consecutive  days)  as 
of  November  11.  1995.  This  regulation 
does  not  apply  to  projects  that  existed 
before  November  11.  1995  UNLESS  they 
increased  their  ground-water 
withdrawals  by  more  than  100.000  gpd 
after  that  date. 

C.  Eligible  Applicants 

To  be  eligible,  unapproved  water 
users  must  submit  their  water 
withdrawal  and/or  consumptive  use 
applications  by  JUNE  30.  2001  (except 
for  previously  notified  golf  courses  that 
are  subject  to  alternate  deadlines). 
During  the  eligibility  period,  the  SRBC 
will  not  assess  penalties.  As  noted 
above,  because  penalties  are  being 
waived,  the  need  for  settlements  is 
likewise  avoided  (including  those 
involving  payments  for  prior 
consumptive  water  use). 

The  approved  method  of  compliance 
for  consumptive  use  will  be  effective 
January  1.  2001.  regardless  of  when 
SRBC  acts  on  the  applications. 


Application  fees  are  not  waived  during 
this  compliance  incentive  period. 

D.  Where  to  Obtain  Additional 
Information 

To  obtain  more  information,  contact 
the  Susquehanna  River  Basin 
Commission.  1721  N.  Front  Street. 
Harrisburg.  PA  17102-2391:  Phone: 
717-238-0423.  fax:  717-238-2436.  We 
also  encourage  you  to  visit  our  website 
at  http://www.srbc.net  where  the  text  of 
Resolution  2000-03  and  SRBC's 
regulations  and  application  forms  are 
available.  You  may  also  e-mail  us  at 
srbc@srbc.net. 

Dated:  May  18.  2000. 
Paul  O.  Swartz, 

Exet  utivf  Director 

IFR  Do(  .  00-14020  Filed  6-2-00:  8:45  am] 

BILLING  CODE  7040-01-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

[STB  Finance  Docket  No.  33801] 

Wisconsin  &  Southern  Railroad 
Company — Acquisition  Exemption — 
Lines  of    Soo  Line  Railroad  Company 
d/b/a  Canadian  Pacific  Railway 

Wisconsin  &  Southern  Railroad 
Company  (WSOR).  a  Class  III  rail 
common  carrier,  has  filed  a  notice  of 
exemption  under  49  CFR  1 1 50.41  to 
acquire  and  operate  approximately  6.73 
miles  of  a  series  of  short  rail  lines  in 
North  Milwaukee.  Wl.  known  as  the 
Gibson  Line  or  the  Gibson  Spur,  owned 
by  Soo  Line  Railroad  Company  d/b/a 
Canadian  Pacific  Railway  (CPR).'  which 
it  currently  leases  and  operates  from 
CPR.- 

The  lines  to  be  acquired  are  as 
follows:  (1)  The  Horicon  Line,  from 
Point  A  at  milepost  93.72.  the  division 
of  ow-nership  with  the  State  of 
Wisconsin,  to  Point  B  at  milepost  93.20 
in  the  vicinity  of  Glendale  Yard:  (2)  the 
Canco  Line,  from  Point  B  at  milepost 
93.20  extending  in  a  northerly  direction 
to  Point  C  at  milepost  95.18.  the 
division  of  ownership  with  the 
Wisconsin  Central  Limited:  (3)  the  Nut 
Line,  from  Point  B  at  milepost  93.20 
extending  in  a  southeasterly  direction  to 
Point  E  at  milepost  96.76:  and  (4)  the 
Cement  Line,  an  industry  spur 
extending  from  switch  with  the  Nut 


=  W.SOR  states  in  its  ndii  c  that  il  tias  p\oi  iitcH 
an  asset  purihasc  agrn^nienl  with  CPK  td  acqinre 
the  abnvp-di'scribpii  rail  lines 

-  SfP  Wisfonsin  f-  Snuthirn  Railroad  Ca  — Lt^si- 
and  OpHnitinn  ExfinpUon — .Soo  Unc  HailrtMid 
(Mmpuny  .  d  h  a  CP  Rail  System.  T.i.tH.'-  e  Dim  l.et 
No   3:;76b  (ICC  sened  liih   14,  1995), 
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I.iiiti  milopost  'tfi  47  til  I'oinl  I),  at  thr 
(Mul  (if  the  track,  .fi7  miles  east  iif  thf 
Nut  Line  swit(  h 

Becaiis*'  the  pr()|«:ted  nivenues  (if  thf 
rail  lint'  to  be  (iptTatcii  exi.tH'd  $5 
million.  W.SOK  (frtifii-d  to  the  Hoaril. 
on  Septcmlmr  21.  IWJ,  that  the 
rtHquirtuI  notice  of  its  rail  line 
ac()uisition  was  posted  at  the  workplace 
of  the  employees  on  the  affe(:te<l  lines 
on  that  same  date   St'r  44  (iFK 
1150  42(e) 

VVSOR  reported  that  it  intends  to 
consummate  the  transaction  mon*  than 
7  (lavs  after  the  filing  of  this  exemption, 
or  no  later  than  |une  S.  2000 

If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  (lb  initio  Petitions  to  revoke  the 
exemption  under  49  I'  S C    10502(d) 
may  b«  Tiled  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  and  10  ( opies  of  all 
pleadings,  referring  to  .STB  Finance 
Docket  No   H.'JHOl.  must  be  filed  with 
the  Surface  Transportation  Board.  Office 
of  the  .Secretary,  (iase  Control  I'nit.  1925 
K  Street.  NVV  .  Washington.  DC  20423- 
0001    In  addition,  one  i opv  of  ea(  h 
pleading  must  be  served  on  lohn  D. 
Heffner.  RFIA,  CROSS  A 
ALICHINCLOSS.  Suite  570,  1707  L 
Street,  NVV  ,  Washington,  DC  20036. 

Board  decisions  and  notices  are 
available  on  our  website  at 
"WWW  STB. DOT  COV 

Di'i  hii'il    Mav   id   2U(H) 

H\  ttif  Hiiard.  I)h\  ui  M   Kun.si  linik. 
1  )ir<M  tiir  Offit  t!  lit  I'riii  I'l-i lings. 
Vernon  A.  WiMiams, 
So  rrl(ir\ 

|FR  Uo(  .  ()()    1  i'lT,  [  ilfil  ti   J   till   H  4')  .ini| 
BILLING  CODE  491S-0O-U 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  4626. 

AGENCY:  Intfniai  Revenue  Servu  e  (IRS). 

rreasury 

ACTION:  Noti(  I'  and  request  for 

comments 


summary:  The  Dep.irlmeni  nf  tlir 
Treasur\'.  as  [),irt  nt  its  (  ontiiiuiiii;  effort 
to  reduce  paperwork  .iiui  respoiulent 
buriien,  invites  the  general  pulilii  and 
other  Federal  .igeiu  les  to  take  this 
iipportunit\  til  1  iiinmeiit  on  propnst'd 
and^ir  (  onliiHiing  iiiloniiatioii 
( ollections.  lis  re(|uir('d  liv  the 
Paperwork  Reduction  .Vet  of  199,5. 
l'ul)li(   I..IVV  104    1  M44  use: 
l.^.l)t.((  )(2)(A))  (urreiillv.  the  IRS  is 


soliciting  comments  con(  erning  Form 
4tJ2t).  .Mternative  Minimum  Tax- 
( Corporations 

DATES:  Written  comments  should  be 
rtneived  on  or  before  August  4,  2000  to 
be  assured  of  consideratiim 
ADDRESSES:  Direct  all  written  comments 
to  (iarrick  R  Shear.  Internal  Revenue 
.Service,  room  5244,  1111  Constitution 
Avenue  NW.,  Washington,  DC:  20224 
FOR  FURTHER  INFORMATtON  COfiTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  I^mice  Mack. 
(202)  622-3179.  Internal  Revenue 
Service,  room  5244.  1111  Con.stitution 
Avenue  NW  .  Washington.  DC  20224 
SUPPLEMENTARY  INFORMATION: 

Title:  Altemntive  Minimum  Tax- 
lUirpomtions 

OMB  Sumber  1545-0175. 

Form  Sumber  4626 

Abstract  Form  4626  is  used  by 
corporations  to  calculate  their 
alternative  minimum  tax  under  section 
55  of  the  Internal  Revenue  Code  The 
IRS  u.ses  the  information  on  the  form  to 
determine  whether  the  ta.x  has  been 
computed  correctly 

(Jurrpnt  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review  Extension  of  a 
currently  approved  collection, 

Affei  ted  Public:  Business  or  other  for- 
profit  organizations 

Estimated  Sumber  of  Respondents: 
60,000 

Estimated  Time  Per  Respondent:  48 
hr . 44  min 

Estimated  Total  Annual  Burden 
Hours:  2.923.800 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
h\  this  notice: 

.•\n  ageni:y  may  not  (  unduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  c:()llection  of  information 
unless  the  ( (illection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retainecJ  as  long 
<i>  their  ( (intents  may  befiime  material 
111  the  administration  of  an\  internal 
revenue  law   Cienerallv,  tax  returns  and 
tax  return  informatwrn  are  confidential, 
as  recjuired  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  he  summarized  and/or 
111!  hided  in  the  request  for  OMB 
approval   ■Ml  ( (imments  will  bec:ome  a 
lu.ittcr  of  public  record   Comments  are 
iiu  ited  on:  (a)  Whether  the  collection  of 
iiitormation  is  net  essarv  for  the  proper 
performaiue  of  the  functions  of  the 
agen(  \ ,  UK  hiding  whether  the 
information  shall  have  practical  utility; 


(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approvf-d   Ma\  25.  2000, 
Garrick  R.  Shear, 

/fl.S"  Rpfwrts  Clearance  Officer 

|KR  Doi    00-1401 1  Filed  6-2-00,  8:45  am] 

BILUNC  CODE  4«30-01-U 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Notice  2000-28 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 


SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Notice 
2000-28,  Coal  Exports, 
DATES:  Written  comments  should  he 
received  on  or  before  August  4,  2000  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear.  Internal  Revenue 
.Service,  room  5244,  1111  Constitution 
Avenue  NW  ,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
(~opies  of  the  notice  should  be  directed 
to  Carol  Savage.  (202)  622-3945, 
Internal  Revenue  Service,  room  5242. 
nil  Constitution  Avenue  NW., 
Washington.  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Coal  Exports. 

OMB  Xumtjer:  1545-1690. 

S'otice  Xumber:  Notice  2000-28. 

Abstract:  Notice  2000-28  provides 
guidance  relating  to  the  coal  excise  tax 
imposed  by  section  4121  of  the  Internal 
Revenue  Code.  The  notice  provides 
rules  under  the  Code  for  making  a 


nontaxable  sale  of  coal  for  export  or  for 
obtaining  a  credit  or  refund  when  tax 
has  been  paid  with  respect  to  a 
nontaxable  sale  of  coal  for  export. 

Current  Actions:  There  are  no  changes 
being  made  to  the  notice  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
proht  organizations. 

Estimated  Number  of  Respondents: 
400. 

Estimated  Time  Per  Respondent:  1 
hour. 

Estimated  Total  Annual  Burden 
Hours:  400. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  acciuvcy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  biutien  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  May  24.  2000. 
Garrick  R.  Shaar, 
IRS  Reports  Clearance  Officer. 
[PR  Doc.  00-14012  Filed  6-2-00;  8:45  am] 
saiMQ  cooc  4ai>-oi-r 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  W-7A 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
W-7A,  Application  for  Taxpayer 
Identification  Number  for  Pending  U.S. 
Adoptions. 

DATES:  Written  comments  should  be 
received  on  or  before  August  4,  2000  to 
be  assured  of  consideration. 

ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5244,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Faye  Bruce,  (202) 
622-6665,  Internal  Revenue  Service, 
room  5244, 1111  Constitution  Avenue 
NW..  Washington,  DC  20224. 
SUPPtEMENTARY  INFORMATION: 

Title:  Application  for  Taxpayer 
Identification  Number  for  Pending  U.S. 
Adoptions. 

OMB  Number:  1545-1547. 

Form  Number:  Form  W-7A. 

Abstract;  Form  W-7A  is  used  to  apply 
for  an  Internal  Revenue  Service  taxpayer 
identification  number  (an  ATIN)  for  use 
in  pending  adoptions.  An  ATIN  is  a 
temporary  nine-digit  number  issued  by 
the  Internal  Revenue  Service  for 
individuals  who  are  in  the  process  of 
adopting  a  United  States  resident  child 
but  who  cannot  get  a  social  security 
niunber  for  that  child  until  the  adoption 
is  final. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Affected  Public:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
50,000. 

Estimated  Time  Per  Respondent:  40 
mins. 

Estimated  Total  Armual  Burden 
Hours:  33,000. 


The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  May  24,  2000. 
Garrick  R.  Sliear, 

IRS  Reports  Clearance  Officer. 

[FR  Doc.  00-14013  Filed  6-2-00:  8:45  am] 

BILLING  CODE  4830-01-f> 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Advisory  Group  to  the  Commisslonef 
of  Internal  Revenue;  Meeting 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice. 

SUMMARY:  The  IRS  Advisory  Council 
(IRSAC)  will  hold  a  public  meeting  to 
present  recommendations  to  the 
Commissioner  of  Internal  Revenue 
regarding  IRS  modernization  and 
redesign  issues  surrounding  the  Wage  & 
Investment,  Large  and  Midsize 
Business,  and  Small  Business/Self- 
employed  operating  divisions.  Other 
topics  to  be  discussed  include  an  update 
on  the  overall  IRS  modernization,  an 
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overview  of  th»;  2000  filing  stMSDii.  third 
party  duthorizafifiii.  update  about 
cii.stomer  s<>rvi(;t>  pm^rams.  aiid  an 
nvervit'w  of  the  transition  process. 
DATES:  The  met-ting  will  be  held  on 
VVednesdav.  Iiine  2\.  2t)()().  starting  at 
9:30  am 

ADDRESSES:  Internal  Revenue  .Service 
Main  Building,  1 1 1 1  ( Constitution 
Avenue.  NW  .  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
I.orenza  Wilds.  Office  of  Public  Liaison 
and  Small  Business  Affairs,  CL:PL.  room 
7559  IR.  nil  Constitution  Avenue, 
N  W  ,  Washington.  DC  20224. 
telephone  202-622-5188.  not  a  toll-free 
number  E-mail  address: 
'public  liaison®. irs.gov. 

SUPPLEMENTARY  MFORMATION:  Noti(  e  is 
hereby  given  pursuant  to  Section 
10(a)(2)  of  the  Federal  Advisor\' 
Committee  Act,  5  U  S C  App  (1988), 
that  a  public  meeting  of  the  IKSAC  will 
be  held  on  Wednesday,  )une  21,  2000, 
beginning  at  9:30  a.m.  in  Room  3313. 
main  building,  1111  Constitution 
Avenue.  N.W.,  Washington,  DC",.  20224 
Last  minute  changes  to  the  agenda  are 
possible  and  could  prevent  effective 
advance  notice.  The  meeting  will  be  in 
a  room  that  ac:commodates 
approximately  50  people,  including 
IRSAC]  members  and  IRS  officials  Due 
to  the  limited  space  and  security 
specifications,  please  call  Lorenza  Wilds 
to  confirm  your  attendance.  Ms.  Wilds 
can  be  reached  at  (202)  622-5188  (not 
toll-free)   Attendees  are  encouraged  to 
arrive  at  least  30  minutes  prior  to  the 
starting  time  of  the  meeting,  to  allow 
enough  time  to  clear  security  at  the  1111 
(>)nstitution  Avenue.  N  W  ,  entrance 
If  you  would  like  for  the  IRSAC  to 
consider  a  written  statement,  please  call 
(202)  622-5081  or  write  to  Men:i  del 
Toro.  Office  of  Public  Liaisf)n,  CL:PL, 
Internal  Revenue  Servite,  1111 
(k)nstitution  Avenue.  N  W.,  Room  7559 
IR.  Washington,  DC.  20224.  or  L-mail  at 
'public  liaison@irs.g(jv. 

OrttHii  Mdv  2ts  ;;(Hi(i 

Su.«anne  M.  Sottile. 

Dfsiiinated  Federal  Official .  Witmnal 
Pirfitur.  OffitftjfPnhlii  Luiisur  ijnr/ .S'ni.j// 
Htisirifss  Aff<ll^'^ 

iFKDoi     0(1-14014  hil.-<l  f.-2-«0;  a  4.5  HHi] 

aiLUNO  cooe  mso-oi  u 


action:  Notice. 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Open  Meeting  of  CKIzen  Advocacy 
Panel,  Brooklyn  District 

agency:  Internal  Revenue  Service  (IRS). 
Treasury 


SUMMARY:  An  open  meeting  of  the 
Brooklyn  District  Citizen  Advocacy 
Panel  will  be  held  in  Brooklyn.  New 
York 

DATES:  The  meeting  will  be  held 
Wednesday  (une  28.  2000 

FOR  FURTHER  INFORMATION  CONTACT: 

Kileen  C^in  at  1-888-912-1227  or  718- 
488-3555 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  pursuant  to  Section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act,  5  V  SC  App.  (1988) 
that  an  operational  meeting  of  the 
(Citizen  Advocacy  Panel  will  be  held 
Wednesday  [une  28.  2000.  6:00  p.m  to 
9:00  p  m  at  the  interna]  Revenue 
.Service  Brooklyn  Building  located  at 
625  Fulton  Street,  Brooklyn.  NY  11201. 

For  more  information  or  to  confirm 
attendance,  notification  of  intent  to 
attend  the  meeting  must  be  made  with 
Eileen  Cain.  Mrs.  Cain  can  be  reached 
at  1-888-912-1227  or  718-^88-3555. 

The  public  is  invited  to  make  oral 
comments  from  8:30  p.m.  to  900  p.m. 
on  Wednesday  June  28,  2000.  Individual 
comments  will  be  limited  to  5  minutes. 
If  you  would  like  to  have  the  CAP 
c:onsider  a  written  statement,  please  call 
1-888-912-1227  or  718-488-3555.  or 
write  Eileen  Cain.  CAP  Office.  P  O  Box 
R,  Brooklyn,  NY.  11201. 

The  Agenda  will  include  the 
following:  various  IRS  issues.  Note:  Last 
minute  changes  to  the  agenda  are 
possible  and  could  prevent  effective 
advance  notice. 

Dnlfd    MdV  2S.  2000 
M.  Cathy  Vanhom, 

Director,  CAP  Communications  and  Liaison 
IKR  D<i<    (H^-14008  Fiif-d  h-Z-OU.  H Ah  am) 
BILUNO  COOC  4«3<M)1-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Open  Meeting  of  Citizen  Advocacy 
Panel,  So.  Florida  District 

AGENCY:  Internal  Revenue  Service  (IRS). 
Treasury 

ACTION:  Notice 


SUMMARY:  An  open  meeting  of  the  South 
Florida  District  Citizen  Advocacy  Panel 
will  be  held  in  Stuart.  Florida. 
DATES:  The  meeting  will  be  held  Friday. 
June  23,  2000  and  Saturday.  June  24, 
2000 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  Ferree  at  1-888-912-1227  or 
954-423-7974.  s 


SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  pursuant  to  Section 
10(a)(2)  of  the  Federal  Advisory' 
CCommittee  Act.  5  U.S.C.  App.  (1988) 
that  a  Public  meeting  of  the  Citizen 
Advocacy  Panel  will  be  held  Friday, 
June  23.  2000.  6  p.m.  to  9  p.m.  and 
Saturday.  June  24.  2000.  9  a.m.  to  Noon 
at  the  Stuart /Martin  County  Chamber  of 
Commerce.  1650  South  Kanner 
Highway.  Stuart.  FL  34994.  For  more 
information  contact  Nancy  Ferree  at  1- 
888-912-1227  or  954-423-7974.  The 
public  is  invited  to  make  oral 
comments.  Individual  comments  will  be 
limited  to  10  minutes.  If  you  would  like 
to  have  the  CAP  consider  a  written 
statement,  please  call  l-8iB8-912-1227 
or  954-423-7974.  or  write  Nancy 
Ferree.  CAP  Office.  7771  W  Oakland 
Park  Blvd  #225,  Sunrise,  FL,  33351.  Due 
to  limited  space,  notification  of  intent  to 
attend  the  meeting  must  be  made  with 
Nancy  Ferree.  Ms.  Ferree  can  be  reached 
at  1-888-912-1227  or  954-423-7973.  hi 
accordance  with  the  American's  With 
Disabilities  Act,  persons  with  special 
needs  should  call  Nancy  Ferree  at  954- 
423-7973  to  inform  us  of  those  needs  by 
no  later  than  June  16,  2000.  The  Agenda 
will  include  the  following:  various  IRS 
issues 

Note:  Last  minute  changes  to  the  agenda 
are  possible  and  could  prevent  effective 
advance  notic  e 

Dated  May  25.  2000. 
M.  Cathy  Vanhom. 

Dirvctor.  CAP.  Communirations  and  Liaison 
IFR  Doc  00-14009  Filed  6-2-00;  8.45  am] 

BILUNG  COOE  400-01 -P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Open  Meeting  of  Citizen  Advocacy 
Panel,  Midwest  District 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice. 

SUMMARY:  A  meeting  of  the  Midwest 

Citizen  Advocacy  Panel  will  be  held  in 

Brookfield,  WI. 

DATES:  The  meeting  will  be  held 

Thursday,  June  22,  2000,  and  Friday. 

June  23.  2000. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sandra  McQuin  at  1-888-912-1227,  or 

414-297-1604. 

SUPPLEMENTARY  INFORMATION:  Notice  is 

hereby  given  pursuant  to  Section 

10(a)('2)  of  the  Federal  Advisory 

Committee  Act,  5  U  SC.  App.  (1988) 

that  an  open  meeting  of  the  Citizen 

Advocacy  Panel  (CAP)  will  be  held 
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Thursday,  June  22.  2000,  from  9  a.m.  to 
4  p.m.  and  Friday,  June  23,  2000,  from 
9  a.m.  to  12  p.m.  at  Brookfield  Public 
Library,  1900  N.  Calhoun  Road. 
Brookfield.  WI.  The  Citizen  Advocacy 
Panel  is  soliciting  public  comment, 
ideas,  and  suggestions  on  improving 
customer  service  at  the  Internal  Revenue 
Service.  Written  comments  can  be 
submitted  to  the  panel  by  faxing  to  (414) 
297-1623.  or  by  mail  to  Citizen 
Advocacy  Panel.  Mail  Stop  1006  MIL, 
310  West  Wisconsin  Avenue, 
Milwaukee.  WI  53203-2221. 

The  Agenda  will  include  the 
following:  Reports  by  the  CAP  sub- 
groups, presentation  of  taxpayer  issues 
by  individual  members,  discussion  of 
issues,  and  CAP  office  report. 

Note:  Last  minute  changes  to  the  agenda 
are  possible  and  (  ould  prevent  effective 
advane  e  notice. 

Dated:  May  19.  2000. 
M.  Cathy  VanHom, 

CAP  Project  Managtr. 

[PR  Dm    00-14010  Filed  B-2-00;  8:45  ami 

BILUNG  CODE  4830-01 -U 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[0MB  Control  No.  2900-NEW] 

Proposed  Information  Collection 
Activity:  Proposed  Collection; 
Comment  Request 

AGENCY:  Veterans  Health 
Administration.  Department  of  Veterans 
Affairs. 
ACTION:  Notice. 


SUMMARY:  The  Veterans  Health 
Administration  (VHA).  Department  of 
Veterans  Affairs  (VA).  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  (PRA)  of 
1995.  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
new  collection,  and  allow  60  days  for 
public  comment  in  response  to  the 
notice.  This  notice  solicits  comments  for 
information  needed  to  identify  health 
care  patterns  of  minority  veterans. 
DATES:  Written  comments  and 
recommendations  on  the  proposed 
collection  of  information  should  be 
received  on  or  before  August  4.  2000. 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to  Arm 
W.  Bickoff.  Veterans  Health 
Administration  (193B1).  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 


NW,  Washington.  DC  20420.  Please  refer 
to  "OMB  Control  No  290O-NEW  in 
any  correspondence. 

FOR  FURTHER  INFORMATION  CONTACT:  Ann 
W.  Bickoff  (202)  273-8310  or  FAX  (202) 
273-9381. 

SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  of  1995  (Public  Law  104-13:  44 
U.S.C,  3501-3520).  Federal  agencies 
must  obtain  approval  from  the  Office  of 
Management  and  Budget  (OMB)  for  each 
collection  of  information  they  conduct 
or  sponsor.  This  request  for  comment  is 
being  made  pursuant  to  Section 
3506(c)(2)(A)  of  the  PRA. 

With  respect  to  the  following 
collection  of  information.  VHA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary- 
for  the  proper  performance  of  VHA's 
functions,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  accuracy  of  VHA's  estimate  of 
the  burden  of  the  proposed  collection  of 
information:  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected:  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology. 

Title:  Veterans  Identity  Program 
Survey.  VA  Form  10-2lb37(NR). 

OMB  Control  Number:  2900-NE\V 

Type  of  Re\iew:  New  collection. 

Abstract:  The  Veteran  Identity 
Program  (VIP)  survey  is  intended  to 
remedy  shortcomings  of  existing  data 
and  research  conducted  on  minority 
veterans  health  care  patterns.  Previous 
studies  on  veterans  ethnicity  have  not 
been  adequately  studied  due  to  the 
sampling  methodologies  employed,  and 
veteran  identity  has  never  been  studied 
due  to  theoretical  shortsightedness.  As  a 
result,  data  on  underrepresented 
veterans  groups  remains  inadequate. 
Veteran  identity  is  being  introduced  as 
a  potentially  significant  predictor  of 
veterans'  health  care  use.  The  VIP  will 
employ  a  primary  data  telephone  survey 
to  ensure  adequate  representation  of 
underrepresented  veterans  groups.  The 
collected  data  will  be  statistically 
analyzed  by  VIP  researchers  to 
determine  how  veteran  identity  and 
ethnicity  predict  VA  ambulatory-  care 
service  use  by  veterans.  The  results  of 
the  analysis  will  be  used  to  improve 
minority  veterans'  access  to  health  care. 

Affected  Public:  Individuals  or 
Households. 

Estimated  Annual  Burden:  960  hours. 

Estimated  Average  Burden  Per 
Respondent:  18  minutes. 

Frequency  of  Response:  One  time. 


Estimated  Xumber  of  Respondents: 
3.200. 

Dated:  Ma>  19.  2000. 

B\  direi  lion  nf  the  Secretan'. 
Donald  L.  Neilson. 

Dircrtor.  Information  Manugrmfnt  Service. 
IFR  Doc,  00-13921  Filed  h-2-OU:  8  45  am] 
BILLING  CODE  8320-01 -P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0110] 

Agency  information  Collection 
Activities  Under  OMB  Review 

AGENCY:  Veterans  Benefits 
Administration.  Department  of  Veterans 
Affairs. 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (PR.^)  of  1995 
(44  U.S.C.  3501  et  seq.).  this  notice 
announces  that  the  Veterans  Benefits 
Administration  (VBA).  Department  of 
Veterans  Affairs,  has  submitted  the 
collection  of  information  abstracted 
below  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  comment. 
The  PRA  submission  describes  the 
nature  of  the  information  collection  and 
its  expected  cost  and  burden:  it  includes 
the  actual  data  collection  instrument. 
DATE:  Comments  must  be  submitted  on 
or  before  July  5.  2000. 
FOR  FURTHER  INFORMATION  OR  A  COPY  OF 
THE  SUBMISSION  CONTACT:  Denise 
McLamb.  Information  Management 
Service  (045A4).  Department  of 
Veterans  Affairs.  810  Vermont  Avenue. 
NW.  Washington.  DC  20420.  (202)  273- 
8030  or  FAX  (202)  273-5981.  Please 
refer  to  "OMB  Control  No.  2900-0110.  " 
SUPPLEMENTARY  INFORMATION: 

Title:  Application  for  Assumption 
Approval  and/or  Release  from  Personal 
Liability  to  the  Government  on  a  Rome 
Loan.  VA  Form  26-6381. 

OMB  Control  Xumber:  2900-01 10. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Abstract:  Title  38.  U.S.C.  Section 
3713(a)  provides  that  when  a  veteran 
disposes  of  his  or  her  interest  in  the 
property  securing  the  loan,  the  \'A  may. 
upon  request,  release  the  original 
veteran-borrower  from  personal  liability 
to  the  Government  only  if  three 
requirements  are  fulfilled.  First,  the  loan 
must  be  current.  Second,  the  purchaser 
must  assume  all  of  the  veterans  liability 
to  the  Government  and  the  mortgage 
holder  on  the  guaranteed  loan.  Third, 
the  purchaser  must  qualif\'  from  a  credit 
and  income  standpoint,  to  the  same 
extent  as  if  he  or  she  were  a  veteran 
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applying  for  a  V'A-guarantf»ed  loan  in 
the  .same  amount  as  the  loan  heing 
a.s.sumed.  Veteran.s  who  are  selling  their 
homes  bv  a.ssumption  rather  than 
requiring  purchasers  to  obtain  their  own 
financing  to  pay  off  the  loan  must 
complete  this  form.  The  information 
furnished  is  essential  to  determinations 
for  assumption  approval,  release  of 
liability,  and  substitution  of  entitlement 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  Federal  Register 
Notice  with  a  60-day  comment  period 
soliciting  comments  on  this  collection 
of  information  was  published  on 
January  14,  2000,  at  page  2459. 

Affected  Public:  Individuals  or 
households,  Business  or  other  for  profit. 
Estimated  Annual  Burden:  680  hours. 
Estimated  Average  Burden  Per 
Respondent:  10  minutes. 

Frequency  of  Response:  On  occasion 
Estimated  Number  of  Respondents: 
4.082. 

Send  comments  and 
recommendations  concerning  any 
aspect  of  the  information  colle<:tion  to 
VAs  OMB  Desk  Officer,  Allison  Eydt. 
OMB  Human  Resources  and  Housing 
Branch,  New  Executive  Office  Building, 
Room  10235,  Washington,  DC  20503 
(2021  395-4650.  Please  refer  to  ■'OMB 
Control  No  2900-0110"  in  any 
correspondence 

Dated   May  16,  2000. 

By  direction  of  the  Secretary 
Donald  L.  Neilaon, 

Dirfctor.  Information  Management  Service 
|FR  Doc  00-13922  Filed  6-2-00;  8:45  am] 
MLLwra  cooe  B320-01  -p 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0165] 

Agency  Information  Collection 
ActlvltiM  Un<tor  OMB  Review 

AGENCY:  Veterans  Benefits 
Administration.  Department  of  Veterans 
Affairs. 

action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRAl  of  1995 
(44  IJ.S.C,  3501  etseq),  this  notice 
announces  that  the  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs,  has  submitted  the 
collection  of  information  abstracted 
below  to  the  Office  of  Management  and 
Budget  (OMBl  for  review  and  comment 
The  PRA  submission  describes  the 
nature  of  the  information  {.ollecrtion  and 


its  expected  cost  and  burden;  it  includes 
the  actual  data  collection  instrument. 

DATE:  Comments  must  be  submitted  on 
or  before  July  5,  2000. 

FOR  FURTHER  INFORMATION  OR  A  COPY  OF 
THE  SUBMISSION  CONTACT:  Denise 
McLamb,  Information  Management 
Service  (045A4),  Department  of 
Veterans  Affairs.  810  Vermont  Avenue, 
N\V,  Washington,  DC  20420,  (202)  273- 
8030  or  FAX  (202)  273-5981.  Please 
refer  to  "OMB  Control  No.  2900-0165." 

SUPPtEMENTARY  INFORMATION: 

Title:  Financial  Status  Report,  VA 
Form  20-5655. 

OS4B  Control  Number:  2900-0165. 

Type  of  Review:  Reinstatement,  with 
change,  of  a  previously  approved 
collection  for  which  approval  has 
expired. 

Abstract:  VA  Form  20-5655  is  mailed 
with  the  first  and  second  demand  letters 
to  debtors  who  owe  amounts  over  $50. 
The  information  collection  on  the  form 
enables  VA  to  determine  the  financial 
status  of  the  debtor,  his  ability  to  pay, 
and  the  feasibility  of  exploring 
compromise 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  Federal  Register 
Notice  with  a  60-day  comment  period 
soliciting  comments  on  this  collection 
of  information  was  published  on 
November  29,  1999  at  page  66695. 

Affected  Public:  Individuals  or 
households 

Estimated  Annual  Burden  41 ,800 
hours 

Estimated  Average  Burden  Per 
Respondent:  1  hour. 

Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents 
41,800. 

Send  comments  and 
recommendations  concerning  any 
aspect  of  the  information  collection  to 
VAs  OMB  Desk  Officer,  Allison  Eydt. 
OMB  Human  Resources  and  Housing 
Branch.  New  Executive  Office  Building. 
Room  10235.  Washington,  DC  20503 
(202)  395^650.  Please  refer  to  "OMB 
Control  No.  2900-0165"  in  any 
correspondence. 

Dated   May  Ifi.  2000. 
By  direction  of  the  Secretary. 
Donald  L.  Neilson, 

Director.  Information  Management  Senice. 
IKR  Doc.  00-1.392.3  Filed  6-2-00,  8:45  am) 

BILUNQ  COOC  (320-01 -P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0564] 

Agency  Infonnatlon  Collection 
Activities  Under  OMB  Review 

AGENCY:  Veterans  Benefits 
Administration.  Department  of  Veterans 
Affairs. 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  of  1995 
(44  use,  3501  et  seq),  this  notice 
announces  that  the  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs,  has  submitted  the 
collection  of  information  abstracted 
below  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  comment. 
The  PRA  submission  describes  the 
nature  of  the  information  collection  and 
its  expected  cost  and  burden;  it  includes 
the  actual  data  collection  instrument. 

DATES:  Comments  must  be  submitted  on 
or  before  July  5.  2000. 
FOR  FURTHER  INFORMATION  OR  A  COPY  OF 
THE  SUBMISSION  CONTACT:  Denise 
McLamb,  Information  Management 
Service  (045A4).  Department  of 
Veterans  Affairs.  810  Vermont  Avenue. 
NW..  Washington.  DC  20420,  (202)  273- 
8030  or  FAX  (202)  273-5981.  Please 
refer  to  "OMB  Control  No.  2900-0564." 
SUPPLEMENTARY  INFORMATION: 

Title:  Direct  Deposit  Enrollment.  VA 
Form  24-0296. 

OMB  Control  Number:  2900-0564. 

Type  of  Review:  Reinstatement,  with 
change,  of  a  previously  approved 
collection  for  which  approval  has 
expired. 

Abstract:  VA  Form  24-0296  is  used  to 
gather  the  necessary  information 
required  to  enroll  VA  Compensation 
and  Pension  beneficiaries  in  the  DD/ 
EFT  program  for  recurring  benefits 
payments.  The  information  will  be  used 
to  process  the  payment  data  from  VA  to 
the  beneficiary's  designated  financial 
institution. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  Federal  Register 
notice  with  a  60-day  conmient  period 
soliciting  comments  on  this  collection 
of  information  was  published  on 
November  29,  1999  at  pages  66696- 
66697. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  6.600 
hours. 

Estimated  Average  Burden  Per 
Respondent:  2  minutes. 


Frequency  of  Response:  One  time. 

Estimated  Number  of  Respondents: 
198.000. 

Send  comments  and 
recommendations  concerning  any 
aspect  of  the  information  collection  to 
VA's  OMB  Desk  Officer,  Allison  Eydt, 
OMB  Human  Resources  and  Housing 
Branch.  New  Executive  Office  Building. 
Room  10235.  Washington.  DC  20503 
(202)  395-4650.  Please  refer  to  "OMB 
Control  No.  2900-0564"  in  any 
correspondence. 

Daled:  Ma\  18.  2000. 

Bv  direction  of  the  .See  retar\ 
Donald  L.  Neilson. 

Director.  Intormation  Management  Senice 
|FR  Doc.  00-13924  Filed  6-2-00:  8:45  ami 
BILLING  CODE  8320-01 -P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0215] 

Agency  Information  Collection 
Activities  Under  OMB  Review 

AGENCY:  Veterans  Benefits 
Administration.  Departrnent  of  Veterans 
Affairs. 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  of  1995 
(44  use.  3501  et  seq.],  this  notice 
announces  that  the  Veterans  Benefits 
Administration  (VBA).  Department  of 
Veterans  Affairs,  has  submitted  the 
collection  of  information  abstracted 
below  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  comment. 
The  PRA  submission  describes  the 
nature  of  the  information  collection  and 
its  expected  cost  and  burden;  it  includes 
the  actual  data  collection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  before  )uly  5,  2000. 
FOR  FURTHER  INFORMATION  OR  A  COPY  OF 
THE  SUBMISSION  CONTACT:  Denise 
McLamb,  Information  Management 
Service  (045A4),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW.  Washington.  DC  20420.  (202)  273- 
8030  or  FAX  (202)  273-5981.  Please 
refer  to  "OMB  Control  No.  2900-0215." 
SUPPLEMENTARY  INFORMATION: 

Title:  Request  for  Information  to  Make 
Direct  Payment  to  Child  Reaching 
Majority,' V A  Form  Letter  21-863. 

OMB  Control  Number:  2900-0215. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Abstract:  VA  Form  Letter  21-863  is 
used  by  VA  adjudicators  to  determine 
the  address  of  a  child  attaining  the  age 
of  majority  and  to  determine  the  child's 
status  for  benefits.  Title  38.  CFR  3.403 


provides  direct  payment  to  a  child,  if 
competent,  from  the  date  the  child 
reaches  the  age  of  majority.  Title  38. 
CFR  3.667  provides  that  a  child  may  be 
paid  from  a  child's  18th  birthday  based 
upon  school  attendance.  This  form  letter 
solicits  information  needed  to 
determine  eligibility  to  benefits. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  Federal  Register 
Notice  with  a  60-day  comment  period 
soliciting  comments  on  this  collection 
of  information  was  published  on 
Ianuar>'  14.  2000  at  pages  2459-2460. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  3.767 
hours. 

Estimated  Average  Burden  Per 
Respondent:  10  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 
22.600. 

Send  comments  and 
recommendations  concerning  any 
aspect  of  the  information  collection  to 
VAs  OMB  Desk  Officer.  Allison  Eydt. 
OMB  Human  Resources  and  Housing 
Branch,  New  Executive  Office  Building. 
Room  10235,  Washington,  DC  20503 
(202)  395-4650.  Please  refer  to  "OMB 
Control  No.  2900-0215"  in  any 
correspondence. 

Dated:  April  27.  2000. 
By  direction  of  the  Secretary. 
Sandra  Mclntyre. 

Management  Analyst.  Information 
.Management  Senire. 

|FR  Doc:.  00-1392.5  Filed  B-2-00:  8:45  ami 
BILUNG  COOE  8320-01-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0099] 

Agency  Information  Collection 
Activities  Under  OMB  Review 

agency:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  of  1995 
(44  U.S.C,  3501  et  seq.).  this  notice 
announces  that  the  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs,  has  submitted  the 
collection  of  information  abstracted 
below  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  comment. 
The  PRA  submission  describes  the 
nature  of  the  information  collection  and 


its  expected  cost  and  burden;  it  includes 
the  actual  data  collection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  before  fulv  5.  2000. 
FOR  FURTHER  INFORMATION  OR  A  COPY  OF 
THE  SUBMISSION  CONTACT:  Denise 
McLamb.  Information  Management 
Ser\ice  (045A4).  Department  of 
Veterans  Affairs.  810  \'ermonl  Avenue. 
NW,  Washington.  DC  20420.  (202)  273- 
8030  or  FAX  (202)  273-5981.  PIea.se 
refer  to  "OMB  Control  No.  2900-0099.' 
SUPPLEMENTARY  INFORMATION: 

Title:  Request  for  Change  of  Program 
or  Place  of  Training — Surxivors'  and 
Dependents'  Educational  Assistance. 
VA  Form  22-5495. 

OMB  Control  Number:  2900-0099. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Abstract:  Spouses.  sur\iving  spouses, 
or  children  of  veterans  who  are  eligible 
for  Dependent's  Educational  Assistance 
under  38  U.S.C.  chapter  35.  complete 
VA  Form  22-5495  to  change  their 
program  of  education  and/or  place  of 
training.  VA  uses  the  information  to 
determine  if  the  new  program  selected 
by  a  spouse,  surviving  spouse,  or  child, 
is  suitable  to  their  abilities,  aptitudes, 
and  interests  and  to  verifx"  that  the  new- 
place  of  training  is  approved  for 
benefits. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  Federal  Register 
N^jtice  with  a  60-day  comment  period 
soliciting  comments  on  this  collection 
of  information  was  published  on 
Ianuar\-  14.  2000  at  page  2458. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  5.500 
hours. 

Estimated  Average  Burden  Per 
Respondent:  30  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 
11.000. 

Send  comments  and 
recommendations  concerning  any 
aspect  of  the  information  collection  to 
VAs  OMB  Desk  Officer.  Allison  Eyat. 
OMB  Human  Resources  and  Housing 
Branch,  New  Executive  Office  Building. 
Room  10235.  Washington.  DC  20503 
(202)  395^650.  Please  refer  to  "OMB 
Control  No.  2900-0099"  in  any 
correspondence. 

Dated:  May  17.  2000.  i 

By  direction  of  the  Secretary. 
Donald  L.  Neilson. 

Director.  Information  Management  Ser\ice. 
|FR  Doc.  00-1.3512f)  Filed  6-2-00;  8:4.i  am| 
BILUNG  COOE  8320-01-P 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

[0MB  Control  No.  2900-01 14] 

Agency  Information  Collection 
Activities  Under  0MB  Review 

agency:  V.'tt'raiis  Bciiefit.s 
Administrafinii.  Dt^partnieiit  of  V't'ttTHns 
Affairs 
ACTION:  Notice 


SUMMARY:  In  ciiinpliaiu  f  with  the 
Paperwork  Kuductifin  Act  (FRAj  of  1945 
(44  IJ.S.C,  .iSOl  et  seq).  thi.s  notu:(! 
announces  that  tht;  Veterans  Benefits 
Administration  (VBA).  Department  of 
Veterans  Affairs,  has  submitted  the 
collection  of  information  abstracted 
below  to  the  Office  of  Management  ancf 
Budget  (OMB)  for  review  and  comment 
The  PRA  submission  describes  the 
nature  of  the  information  c:o!lecti()n  and 
its  expected  c;ost  and  burden;  it  includes 
the  actual  data  collection  instrument. 
DATE:  (Comments  must  be  submitted  on 
or  before  iuly  5,  2000. 
FOR  FURTHER  INFORMATION  OR  A  COPY  OF 
THE  SUBMISSION  CONTACT:  Denise 
McLamb.  Information  Management 
Service  (045A4).  Department  of 
Veterans  Affairs.  810  Vermont  Avenue. 
NVV.  Washington.  DC  20420.  (202)  273- 
8030  or  FAX  (202)  2  73-5981    Please 
refer  to  'OMB  Control  No.  2900-0114." 
SUPPLEMENTARY  INFORMATION: 

Title:  Statement  of  Marital 
Relationship.  VA  Form  21-4170. 

OMB  Control  Sumbfr:  290(M)1 14. 

Typt'  of  Hfvifiv  [extension  of  a 
currently  approveil  collection 

Abstmi  t:  VA  Form  21-4170  is  used  to 
develop  the  evidenc:e  necessarv  to  make 
a  determination  as  to  whether  a  claimed 
common  law  marriage  can  be 
recognized  hv  VA.  Without  this 
information.  VA  would  have  no  means 
of  determining  the  proper  marital  status 
of  the  veteran 

An  agencv  may  not  condui  t  or 
sponsor,  <ind  a  person  is  not  recjuired  to 
respond  to  a  c:oilecfion  of  information 
unless  It  (fisplavs  a  (  urrentlv  valid  OMB 
control  number  The  Federal  Register 
Notice  with  a  HO-dav  romment  period 
soliciting  ( oniment.s  on  this  collet  tion 
of  information  was  published  on 
January  25,  2000  at  page  4017 

Affected  Public  Individuals  or 
households 

Hstmuitt'd  Annuiil  Bunlru   .f.OOO 
hours 

Estinititril  Avrruiic  Hiinli-n  I'rr 
Respondent   ,t(l  minutes 


Fre(juencv  of  Response:  On  oc:casion 
Estimated  \umber  of  Respondents 
h.OOO. 

Send  comments  and 
recommendatif)ns  i:oncerning  any 
aspect  of  the  information  collection  to 
VAs  OMB  Desk  Officer,  Allison  Evdt, 
OMB  Human  Resources  and  Hiusing 
Branch.  New  Executive  Office  Building, 
Room  10235,  Washington.  DC  20503 
(202)  395-4B50.  Please  refer  to   -(JMB 
Control  No   290O-01  14"  in  any 
( orrespondence 

Dali'.l    .April  2:'.  2000 

l>\  liiriH  liiiii  (it  ttu'  .See  retar\ 
Sandra  Mclntvre. 
Xtiinii^ii'nifrtt  Arnilvil.  tiitnrnxitinr) 
.V/unrjgenif n/  Senii  r 

[FK  [)()(     Oi\-\Mi27  Kiifd  t.-2-OO.  H  4S  ,iin| 
BILLING  CODE  »320-01-«> 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0198] 

Agency  Information  Collection 
Activities  Under  OMB  Review 

AGENCY:  Veterans  Benefits 
Administration.  Department  of  Veterans 
Affairs. 
ACTION:  Notice. 


SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  of  1995 
(44  use.  3501  et  seq).  this  notice 
announces  that  the  Veterans  Benefits 
Administration  (VBA).  Department  of 
Veterans  Affairs,  has  submitted  the 
collection  of  information  abstracted 
below  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  comment. 
The  PRA  submission  describes  the 
nature  of  the  information  collection  and 
its  expected  cost  and  burden;  it  includes 
the  actual  data  collection  instrument. 
DATE:  (Comments  must  be  submitted  on 
or  before  July  5,  2000. 
FOR  FURTHER  INFORMATION  OR  A  COPY  OF 
THE  SUBMISSION  CONTACT:  Denise 
McLamb,  Information  Management 
.Service  (045 A4).  Department  of 
Veterans  Affairs.  810  Vermont  Avenue. 
NVV  ,  Washington.  DC  20420,  (202)  273- 
8030  or  FA.X  (202)  273-5981.  Please 
refer  to  "OMB  Control  No   2900-0198  " 
SUPPLEMENTARY  INFORMATION: 

Title  .■\ppli(;ation  for  Annual  Clothing 
.Mlowance,  VA  Form  21-8B78. 

OMB  Control  Xumber  2900-0198 

Tvpe  of  Review  Extension  of  a 
(  urrentlv  approved  collection. 

Abstract:  \'A  Form  21-8678  is  used 
by  veterans  to  apply  for  clothing 


allowance  Without  this  information. 
VA  would  be  unable;  to  determine 
eligibility  for  this  benefit. 

An  agency  may  not  c  onduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  Federal  Register 
notice  with  a  60-day  comment  period 
soliciting  comments  on  this  collection 
of  information  was  published  on  March 
9,  2000  at  pages  12627-12628. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  1 ,120 
hours. 

Estimated  Average  Burden  Per 
Respondent:  10  minutes. 

Frequency  of  Response:  Generally  one 
time. 

Estimated  Number  of  Respondents: 

6.720. 

Send  comments  and 
recommendations  concerning  any 
aspect  of  the  information  collection  to 
VAs  OMB  Desk  Officer.  Allison  Eydt, 
C3MB  Human  Resources  and  Housing 
Branch.  New  Executive  Office  Building. 
Room  10235.  Washington,  DC  20503 
(202)  395-4650.  Please  refer  to  "OMB 
Control  No.  2900-0198"  in  any 
correspondence. 

Ddted:  Mav  IB.  2000 

Bv  (iire(  tiiin  of  \h^•  Set  retarv. 
Donald  L.  Neilson. 

DiFPctor.  Information  ManafJfmt'nl  Si-nne. 
IKK  Do(  00-13428  Filed  6-2-00:  8:4.5  ami 
BILUNG  CODE  a32(M)1-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Advisory  Committee  on  Structural 
Safety  of  Department  of  Veterans 
Affairs  Facilities,  Notice  of  Charter 
Renewal 

This  gives  notice  under  the  Federal 
Advisory  Committee  Act  (Public  Law 
92-463)  of  (3ctober  6,  1972,  that  the 
Advisory  Committee  on  Structural 
Safety  of  Department  of  Veterans  Affairs 
Facilities  has  been  renewed  for  a  2-year 
period  beginning  Mav  23,  2000.  through 
May  23,  2002. 

D.ili'd    \Li\  2,'),  2000 

B\  (iim  iKiii  of  the  ,Sf(  ri-tHr\  , 
.Marvin  R.  Kason, 
i  '.iiinniiltf'r  Manaiii'nu'nl  Offii  rr 
IKK  DiK     0()-l.ii)20  Kdfd  f.-2-0(l:  K.4."i  ami 
BILUNG  CODE  8320-01 -M 


Corrections 


Federal  Register 

Vol.  65,  No.   108 

Mondav,  lune  5.  2000 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
Issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewtiere  In  ttie  issue. 


DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 


29  CFR  Part  2584 


RIN  1210-AA79 


Rules  and  Regulations  for  the 
Allocation  of  Fiduciary  Responsibility, 
Federal  Retirement  Thrift  Investment 
Board 

Correction 

In  rule  document  00-13250  beginning 
on  page  34393  in  the  issue  of  Tuesday, 


May  30,  2000,  make  the  following 
corrections: 

1.  On  page  34393,  in  the  second 
column,  in  the  DATES  section,  four 
lines  down,  "July  29,  2000"  should  read 
"June  29,  2000". 

2.  On  page  34395,  in  the  first  column, 
15  lines  down,  "March,  2000"  should 
read  "May,  2000". 

[FR  Doc.  CO-13250  Filed  6-2-00;  8:45  am] 

BILLING  COOE  1S05-01-DCORRECT1ONS 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Parts  91  and  129 

[Doclwt  No.  29104;  Amendment  Nos.  91- 
264, 121-275, 125-33  &  129-28] 

RIN2120-AF81 

Repair  Assessment  for  Pressurized 
Fuselages 

Correction 

In  rule  document  00-10220  begiiuiing 
on  page  24108  in  the  issue  of  Tuesday, 


April  25,  2000,  make  the  following 
corrections: 

§91.410    [Corrected] 

1.  On  page  24125,  in  the  third 
column,  in  §91.410(1),  in  the  third  line, 
"27,000"  should  read  "60,000". 

§129.32    [Corrected] 

2.  On  page  24127,  in  the  first  column, 
in  §129.32(1),  in  the  third  line,  "60,00" 
should  read  "60,000". 

[FR  Doc.  CO-10220  Filed  6-2-00;  8:45  am] 
BILLING  COOE  1SO5-01-O 


Monday, 
June  5,  2000 


®    F=^ 


Part  n 


Department  of 
Energy 

Federal  Energy  Regulatory  Conunission 

18  CFR  Parts  154,  et  aL 
Regulation  of  Short-Term  Natural  Gas 
Transportation  Services,  and  Regulation 
of  Interstate  Natural  Gas  Transportation 
Services;  Final  Rule 
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DEPARTMENT  OF  ENERGY 

FMlaral  Energy  Regulatory 
Commission 

18  CFR  Parts  154, 161,  250.  and  284 

[Docket  Nos.  RM9S-1(M)01.  RM9»-10-004, 
RMM-12-001,  RM98-12-004:  Order  No. 
637-A] 

Regulation  of  Short-Term  Natural  Gas 
Transportation  Services,  and 
Regulation  of  Interstate  Natural  Gas 
Transportation  Services 

Issued  May  19,  2000 

AGENCY:  Federal  Energy  Regulatory 

Commission. 

ACTION:  Final  rule;  order  on  rehearing. 


summary:  The  Federal  Energy 
Regulatory  Commission  (Commission)  is 
issuing  an  order  addressing  the  requests 
for  rehearing  of  Order  No.  637  [65  FR 
10156,  Feb.  25,  2000).  Order  No.  637 
revised  Commission  regulations  to 
enhance  the  competitiveness  and 
efficiency  of  the  interstate  pipeline  grid 
The  order  revised  Commission  pricing 
policies  by  waiving  price  ceilings  for 
short-term  released  capacity  for  a  two 
year  period  and,  permitting  pipelines  to 
file  for  peak/off-peak  and  term 
differentiated  rate  structures.  It  also 
effected  changes  in  regulations  relating 
to  scheduling  procedures,  capacity 
segmentation,  pipeline  imbalance 
processes  and  penalties,  pipeline 
reporting  requirements,  and  the  right  of 
first  refusal.  The  rehearing  order  largely 
denies  rehearing  on  these  issues,  but 
grants  rehearing,  in  part,  to  make 
clarifying  adjustments  to  the  regulations 
regarding  penalties,  reporting 
requirements,  and  the  right  of  first 
refusal. 

DATES:  The  amendments  to  the 

regulations  will  become  effective  July  5. 

2000. 

ADDRESSES:  Federal  Energy  Regulatory 

Commission  888  First  Street,  N.E., 

Washington,  DC  20426. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  Goldenberg,  Office  of  the 
General  C^ounsel,  Federal  Energy 
Regulatory  Commission.  8H8  First 
Street,  NE,  Washington.  DC  20426. 
(202)  208-2294 

Robert  A.  Flanders,  Offiic  of  Markets, 
Tariffs,  and  Rates  Federal  Energy 
Regulatory  Commission.  888  First 
Street.  NE,  Washington.  DC  20426, 
(202) 208-2084 

SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

I   ,^d|ustl!lents  in  Kale  Poln  it^s 
.•\.  Removal  ol  the  K.ilf  ( ^filing  forCapauilv 

ReleHsit  Transdi  liuiis 
B  Peak  and  CKf-Peak  Rates 


C  Term  Differentiated  Rates 
D  Vohintarv  ,^ul  tions 
II  Improvements  to  (Competition  Across  the 

Pipeline  Grid 
A  .S(  heduling  Fquality 
B  Segmentation  and  Flexible  Point  Rights 
C  Imbalan(.e  .Services.  Operational  Flow 

Orders  and  Penalties 

III.  Reporting  Requirements  for  Interstate 

Pipelines 

IV.  Other  Pipeline  Service  Offerings 

A.  The  Right  of  First  Refu.sal 

B.  Negotiated  Terms  and  Conditions 
V  Miscellaneous  Issues 

A  (Corrections  to  Regulations 

B.  Filing  of  Pro  Forma  Tariff  Sheets 

Fijijures 

Figure  1 — CCapacity  Release  Transactions  as 

Percentage  of  Maximum  Rate  (Oct.  1996- 

Feb  2000) 
Figure  2 — Interruptible  Transportation  Rates 

as  Percentage  of  Maximum  Rate  (Oct. 

1996-Feb.  2000) 
Before  (Commissioners  James  ).  Hoecker. 
(Chairman:  William  L  Massey.  Linda 
Breathitt,  and  Curt  Hebert.  Jr. 

Order  on  Rehearing 

In  Order  No.  637,  issued  on  February 
9,  2000.  the  Federal  Energy  Regulatory 
Commission  (Commission)  issued  a 
final  rule  that  amended  Part  284  of  the 
Commission's  open  access  regulations 
to  improve  the  efficiency  of  the  market 
and  to  provide  captive  customers  with 
the  opportunity  to  reduce  their  cost  of 
holding  long-term  pipeline  capacity 
while  continuing  to  protect  against  the 
exercise  of  market  power  '  In  addition, 
the  Commission  instituted  a  new  effort 
to  monitor  the  changes  taking  place  in 
the  market  so  that  the  (Commission  can 
be  prepared  to  continue  its 
reexamination  of  its  current  regulatory 
framework  to  better  meet  the  challenges 
posed  by  the  growing  competitive 
market.  Specifically,  the  final  rule  made 
the  following  changes  in  the 
Commission's  regulatory  model: 

•  The  rule  grants  a  waiver  for  a 
limited  period  of  the  price  ceilings  for 
short-term  released  capacity  to  enhance 
the  efficiency  of  the  market  while 
continuing  regulation  of  pipeline  rates 
and  services  to  provide  protection 
against  the  exercise  of  market  power. 

•  The  rule  revises  the  Commission's 
regulatory  approach  to  pipeline  pricing 
by  permitting  pipelines  to  propose 
peak/off-peak  and  term  differentiated 
rate  structures.  Peak/off-peak  rates  can 
better  accommodate 

rate  regulaticm  to  the  seasonal 
demands  of  the  market,  while  term 
differentiated  rates  can  be  used  to  better 
allocate  the  underlying  risk  of 


'  RH^uldliun  of  .Short-Term  Natural  (ias 
Traiisportiitioii  Sit\  k  fs  ;tnil  Ri'Riihlion  of  Intprslatt> 
\,iliiritl  (i.is  Tninspnrl.iticiii  Si-rvu  I's  h  1  I'K  lOlSfi 
(F.^b   ,;5,  JOOOI   111  FKKCStdls  &  Ken*   Ke|<ulatioii> 
Pr.'amblfsl  nmtl  [f-vh  9.  2000) 


contracting  to  both  shippers  and 
pipelines. 

•  The  rule  improves  the 
competitiveness  and  efficiency  of  the 
interstate  pipeline  grid  by  changing 
regulations  relating  to  scheduling 
procedures,  capacity  segmentation,  and 
pipeline  penalties. 

•  The  rule  narrows  the  right  of  first 
refusal  to  remove  economic  biases  in  the 
current  rule,  while  still  protecting 
captive  customers'  ability  to  resubscribe 
to  long-term  capacity. 

•  The  rule  improves  reporting 
requirements  to  provide  more 
transparent  pricing  information  and  to 
permit  more  effective  monitoring  for  the 
exercise  of  market  power  and  undue 
discrimination. 

Fifty-one  requests  for  rehearing  and 
clarification  were  filed,  covering  all  the 
major  elements  of  the  rule.^  As 
discussed  below,  the  Commission 
largely  denies  rehearing,  but  grants 
rehearing,  in  part,  to  make  clarifying 
adjustments  to  the  regulations  regarding 
penalties  and  reporting  requirements.  It 
also  grants  rehearing  to  clarify  that 
shippers  with  a  multi-year  contract  for 
a  service  that  is  not  available  for  12 
consecutive  months  are  eligible  to 
exercise  the  right  of  first  refusal. 

I.  Adjustments  to  Rate  Policies 

A   Removal  of  the  Rate  Ceiling  for 
Capacity  Release  Transactions 

In  Order  No.  637,  the  Commission 
removed  the  rate  ceiling  for  short-term 
(less  than  one  year)  capacity  release 
transactions  for  a  two-year  period 
ending  September  30.  2002.  In 
determining  that  the  removal  of  the  rate 
ceiling  for  short-term  capacity  release 
transactions  was  warranted,  the 
Commission  examined  the  interaction  of 
its  cost-of-service  regulations  with  the 
actual  way  in  which  gas  markets  operate 
today.  Based  on  this  analysis  of  the 
market,  the  Commission  concluded  that 
the  rate  ceiling  should  be  removed 
because  cost-of-service  rate  regulation  is 
not  well  suited  to  the  short-term 
capacity  market,  the  rate  ceiling 
interfered  with  the  efficient  operation  of 
the  market,  removal  of  the  rate  ceiling 
for  short-term  capacity  would  have  little 
effect  on  the  prices  paid  for  capacity 
during  peak  periods,  since  shippers  can 
avoid  ceiling  by  making  bundled  sales, 
and  removal  of  the  ceiling  would 
provide  short-term  shippers  with  an 
additional  transportation  option.  The 
CCCommission  found  that  protection 
against  the  exercise  of  market  power  in 
the  short-term  capacity  release  market 
could  be  achieved  in  wavs  other  than 


direct  price  regulation,  including 
competition  from  other  sellers  of 
released  capacity,  improved  reporting, 
monitoring  and  complaint  procedures, 
and  the  maintenance  of  Commission 
regulation  of  pipeline  capacity.  In  order 
to  review  the  effects  of  this  change  in 
regulatory  philosophy,  the  Commission 
limited  the  removal  of  the  price  ceiling 
to  a  two-year  period  so  that  the 
Commission  and  the  industry  could 
obtain  more  complete  information  about 
how  the  change  would  actually  affect 
prices. 

Requests  for  rehearing  have  been  filed 
challenging  the  Commission's 
determination  to  grant  a  waiver  of  the 
price  ceiling  for  short-term  capacity 
release  transactions.^  In  addition, 
several  pipelines  request  rehearing  of 
the  determination  not  to  remove  rate 
ceilings  on  their  short-term  capacity.'' 
As  discussed  below,  the  Commission  is 
denying  rehearing  with  respect  to  the 
waiver  of  the  price  ceiling  ^  and  is 
denying  the  request  to  apply  'Jie  waiver 
to  pipeline  services.  Others  requested 
rehearing  or  clarification  regarding  the 
way  in  which  the  regulation  would  be 
applied.  The  Commission  will  address 
those  requests. 

1 .  Removal  of  the  Price  Ceiling 

The  requests  for  rehearing  contend 
that  the  removal  of  the  rate  ceiling  for 
short-term  capacity  release  transactions 
permits  unjust  and  unreasonable  rates, 
because  the  Commission  has  not  put 
forward  sufficient  proof  that  the  market 
for  capacity  release  transactions  is 
competitive.  They  maintain  that  the 
Commission  improperly  found  that 
short-term  shippers  were  entitled  to  less 
protection  against  market  power  than 
long-term  shippers.  They  argue  that  the 
Commission  legally  is  permitted  to  relax 
rate  regulation  for  short-term  shippers 
only  when  the  Commission  has 
conducted  a  market-by-market  analysis 
to  show  that  there  are  sufficient 
alternative  sources  of  supply,  so  the 
resulting  rates  can  be  considered  just 
and  reasonable,  6  They  maintain  the 
Commission  has  not  conducted  the 
market  analysis  of  competition  that  it 
previously  required  in  order  to 
demonstrate  a  lack  of  market  power  and 
that  reporting  requirements  and 


-■  The  apppniJix  list-,  ttiose  o.ing  for  reheiiruis  and 
clarification 


'  RfhBaring  Requests  of  .Amo(  o.  IP.A.A.  Indicated 
Shippers.  NGSA.  NWIGl'.  National  Association  of 
Cas  Consumers.  Process  Gas  Consumers 

*  Rehearing  requests  of  CNG,  Great  Lakes.  Kinder- 
Morgan.  Koch.  Williams. 

•^CJn  April  20.  2000.  Indicated  Shippers  and 
Independent  Petroleum  Association  of  .America 
requested  rehearing  of  the  Ciommission's  decision  to 
deny  their  requesl  for  a  stay  of  the  price  cap  waiver. 
That  request  loo  is  denied. 

'•Rehearing  Requests  by  .\moLo,  IPA.^.  Indicated 
Shippers.  NGSA,  NWIGIJ.  Process  Gas  Consumers. 


complaints  are  not  an  adequate  basis  to 
police  market  power  abuses.  The 
rehearing  requests  further  maintain  that 
the  Commission  failed  to  take  into 
account  the  ability  of  pipelines  to  use 
their  affiliates  to  purchase  capacity,  in 
order  to  capture  the  profits  from  above 
maximum  rate  capacity  sales. ^ 

Those  seeking  rehearing  also  argue 
that  the  Commission  cannot  base  its 
detenmnation  to  release  the  rate  ceiling 
on  the  ayidence  showing  that  releasing 
shippers  can  avoid  maximum  rate 
regulation  by  making  bundled  gas  sales  " 
with  transportation  values  that  exceed 
the  maximum  rate.  They  maintain  that 
the  Commission  should  not  be 
permitted  to  justify  the  removal  of  the 
rate  ceiling  on  its  own  failure  to  make 
the  capacity  release  system  work  and  its 
continued  tolerance  of  the  bundled  sales 
market. 

Under  section  4  of  the  Natural  Gas 
Act  (NGA),  the  Commission's 
responsibility  is  to  ensure  that  rates  are 
just  and  reasonable.  To  be  sure,  that 
responsibility  entails  an  examination  of 
the  potential  for  the  exercise  of  market 
power. ^  But  rate  regulation  cannot 
perfectly  emulate  the  prices  produced 
by  a  competitive  market  and  rate 
regulation  frequently  reflects  a  balance 
between  the  potential  for  exercise  of 
market  power  and  the  need  to  promote 
allocative  or  productive  efficiency  or 
achieve  other  regulatory  goals. 'o  The 
Commission's  current  regulatory 
framework,  for  instance,  has  long 
permitted  some  exercise  of  market 
power  by  pipelines  through  selective 
discounting  below  the  maximum  rate. 
The  justification  for  permitting  this 
exercise  of  market  power  is  to  enhance 
efficiency  by  increasing  throughput  and 
to  benefit  those  captive  customers  with 
long-term  contracts  by  reducing,  in  the 
pipeline's  rate  case,  the  amount  of  the 
fixed  costs  that  otherwise  would  be 
recovered  through  the  rates  paid  by 
those  captive  customers.^' 


s 


"  Rehearing  Requests  by  .\moco.  IP,^.^,  Indicated 
Shippers.  Ohio  Oil  and  Gas  Association.  Process 
Cias  Consumers. 

''The  rehearing  requests  refer  to  the  bundled  sale: 
market  as  the  gray  market. 

"•FPCv.  Hnpe  S'atural  Gas  Co..  320  C.S  591,  blO 
(1944);  Associated  Gas  Distributors  \.  FEBC.  824 
F.2d  981.  995  (D.C.  Cir.  1987).  cert  denied.  485  I 
1006  (1988). 

'".See  Environmental  Action  v.  FEBC.  99b  F.2d 
401  (DC.  Cir.  1993)  (recognizing  the  need  to 
balance  efficiency  gains  from  unfettered  trading 
with  the  need  to  protect  against  the  exercise  of 
market  power).  See  also  Permian  Basin  .^rea  Rate 
t:ases.  .390  U.S.  747.  792  (1968)  (need  to  balance 
interests  of  investors  and  the  protection  of  the 
public  interest);  FPCw  Hope  Maturol  Gas  Co..  320 
C.S   591.  603  (1944)  (ratemaking  involves  the 
balancing  of  investcjr  and  consumer  interests). 

^^  Associated  Gas  Distributors  v  FEHC.  824  F.2d 
981.  1010-1012  (DC  Cir.  1987)  (selective 


In  this  instance,  the  Commission  has 
reviewed  its  regulations  in  light  of  the 
actual  workings  of  the  gas  market.  Based 
on  this  analysis,  the  Commission 
decided  to  make  an  incremental  change 
to  its  current  regulatory  framework  bv 
creating  a  two-year  waiver  of  price 
ceilings  only  for  short-term  capacity 
release  transactions  in  the  secondan' 
market,  while  retaining  rate  regulation 
for  primary  capacity  available  from  the 
pipeline  as  well  as  long-term  capacity 
release  transactions.  The  Commission 
determined  that  cost-of-service  rate 
ceilings  for  short-term  capacity  release 
transactions  do  not  approximate 
competitive  prices.  It  further  found  that 
maintenance  of  the  rate  ceihng  reduces 
efficiency,  inhibits  capacity  trading  and 
reduces  the  dissemination  of  accurate 
pricing  information,  limits  shippers' 
capacity  options,  and  inequitablv 
allocates  the  cost  of  capacity  between 
long-term  and  short-term  shippers. 
Rather  than  continuing  a  traditional 
approach  to  regulation,  the  Commission 
has  opted  for  a  different  regulatory 
approach  which  first,  seeks  to  reduce 
the  potential  for  the  exercise  of  market 
power  and  second,  employs 
contemporaneous  reporting  and 
monitoring  along  with  case-specific 
enforcement  mechanisms  to  identify 
and  correct  exercises  of  market  power. 
The  Commission  will  discuss  below  the 
various  factors  that  led  it  to  the 
conclusion  that,  on  balance,  removal  of 
the  price  ceiling  for  short-term  capacity 
release  transactions  will  result  in  just 
and  reasonable  rates  for  all  shippers  and 
will  respond  to  the  rehearing  requests  in 
each  of  these  areas. 

a.  Cost-of-Senice  Ratemaking.  The 
Commission  found  in  Order  No.  637 
that  cost-of-service  ratemaking  is  not 
well  suited  to  the  short-term  capacity 
release  market.  The  purpose  of 
regulating  a  pipeline's  rates  is  to  try  to 
capture  the  productive  efficiency  of  a 
natural  monopoly  while  imposing  limits 
on  the  monopolist's  ability  to  exercise 
market  power.  To  achieve  this  goal, 
cost-of-service  ratemaking  limits  a 
pipeline's  rates  to  an  amount  sufficient 
to  recover  its  revenue  requirement.  Cost- 
of-ser\ice  regulation  inhibits  the 
exercise  of  the  pipeline's  market  power 
because  the  pipeline's  rates  are  limited, 
eliminating  a  monopolist's  incentive  to 


dis(  uunting  permitted  to  benefit  captive  cu.stoiiiers 
by  cuntributing  to  payment  uf  fixed  i  osts),  lert 
denied.  485  I'.S   1006  (19881,  /  'nited  Distribution 
Companies  v   FERC  88  F.3d  1105,  1 141-42  (DC 
Cat   1996)  (affirming  CtpmmisMun's  delennmalion  to 
permit  selective  discounting  and  not  requiring 
pipelines  to  disiounl).  1  .A   Kahii.  the  fc-tonomics 
of  Regulation  131-33  (19701  (prii  e  discrmilnation 
one  solution  to  problems  of  natural  monopoly  and 
declining  costs). 
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withhold  capacity  (by  not  constructing 
facilities)  in  order  to  raise  prices 
through  the  creation  of  scarcity.  This 
rationale  for  limiting  rates  for  pipelines, 
however,  has  little  applicability  to  the 
secondary  market  where  releasing 
shippers  do  not  control  the  amount  of 
long-term  capacity  that  will  be  built. 

In  addition,  the  static  annual  rates 
produced  by  cost-of-service  ratemaking 
bear  no  relationship  to  competitive  rates 
that  would  be  established  in  the  short- 
term  market,  particularly  during  peak 
periods.  The  evidence  cited  in  Order 
No.  637  showing  the  implicit  value  of 
transportation  in  the  bundled  sales 
market  demonstrates  the  variability  of 
transportation  value  in  the  short-term 
market  and  the  divergence  between 
transportation  value  and  cost-of-service 
rates.  In  short,  traditional  methods  of 
cost-of-service  regulation  cannot  come 
close  to  emulating  the  variability  of 
short-term  market  prices. 

The  rehearing  requests  do  not  dispute 
that  the  cost-of-service  ratemaking 
method  is  ill-suited  to  the  short-term 
capacity  release  market,  and  they  do  not 
challenge  the  Commission's  conclusion 
that  no  method  of  cost-of-service  rate 
regulation  could  emulate  the  prices  a 
competitive  market  would  produce. 
Indeed,  they  recognize  that  during  peak 
periods,  transportation  prices  in  a 
competitive  msuket  could  exceed  the 
cost-of-service  maximum  rate.'-  Despite 
the  recognized  infirmities  of  cost-of 
service  regulation  as  applied  to  the 
short-term  capacity  release  market,  the 
rehearing  requests  contend  that  the 
Commission  has  no  choice  other  than  to 
continue  to  use  this  method  of 
regulation  unless  it  conducts  a  market 
analysis  showing  that  each  market 
performs  competitively  As  explained 
below,  the  Commission  has  concluded 
that  the  removal  of  cost-of-service 
regulation  for  short-term  capacity 
release  transactions  is  warranted 
without  a  full  market-by-market 
analysis. 

b.  Bundled  Sales  and  Transportation. 
In  today's  gas  market,  shippers  can 
effectively  bundle  gas  and 
transportation  to  make  gas  sales  in 
downstream  markets.  During  peak 
periods,  when  transportation  valuos 
exceed  maximum  ceiling  rates,  firm 
shippers  can  avoid  the  ceiling  rates  by 
making  bundled  sales  at  delivery  points, 
rather  than  releasing  the  transportation 
capacity  independently  As  a 
consequence,  the  Commission 
concluded  that  the  price  ceiling  does 
not  limit  the  prices  paid  by  shippers  in 
the  short-term  capacity  release  market 


as  much  as  it  limits  their  transportation 
options.  Due  to  the  price  ceiling,  many 
shippers  without  firm  transportation  are 
limited  to  purchasing  gas  through  a 
hundled  sales  transaction  or  simply 
taking  gas  from  the  pipeline  system  and 
incurring  overrun  and  scheduling 
penalties.  The  price  ceiling  in  effect 
denies  these  shippers  the  option  of 
obtaining  transportation  capacity 
(without  gas)  during  peak  periods. 

The  rehearing  requests  recognize  the 
existence  of  the  bundled  sales  market 
and  do  not  challenge  the  fact  that  the 
value  of  transportation  in  bundled  sales 
transactions  can  exceed  the  maximum 
rate  derived  from  cost-of-service 
regulation.  Some  suggest  that  the 
bundled  sales  market  is  not  a  factor  at 
upstream  pooling  points  in  the 
production  area,  constraint  points,  or  at 
interconnects,  although  they  do  not 
explain  why  bundled  sales  cannot  be 
made  at  such  points.' '  In  fact, 
comments  in  this  proceeding  indicate 
that  production  area  pricing  is  governed 
by  the  same  basis  differentials  as 
downstream  markets.'*  Those 
requesting  rehearing  instead  argue  that 
the  Commission  should  not  allow  its 
failure  to  "make  the  capacity  release 
system  work,  and  continued  tolerance  of 
the  grey  market"  '"•  justify  the  removal 
of  the  price  ceilings  in  the  short-term 
capacity  release  market. 

The  capacity  release  system  was 
intended  to  provide  an  efficient  method 
by  which  shippers  could  reallocate 
transportation  capacity  to  other  shippers 
in  a  way  that  is  fair,  open,  and 
transparent  and  that  would  provide 
good  market  information  about  the 
value  of  pipeline  capacity.  But  the 
short-term  rate  ceiling  prevents  the 
capacity  release  system  from  fulfilling 
these  goals  during  peak  periods 
precisely  because  releasing  shippers 
seek  to  avoid  the  rate  cap  by  ignoring 
the  capacity  release  market  and 
bundling  the  transportation  with 
downstream  sales.  Removal  of  the  rate 
ceiling  on  short-term  capacity  release 
transactions,  therefore,  will  make  the 
capacity  release  system  more,  not  less, 
viable.  It  will  also  serve  to  make 
capacity  transactions  during  peak 
periods  more  transparent,  providing 
good  information  to  all  shippers  about 
the  market  value  of  transportation. 


■' Rehrtari iig  Kuquosl  (il  I'ruLi-ss  Ga.s  (^uiibuiiier-s. 


at  JO 


'  '  Rfheanng  Kequcstv  uf  Aiiio( d.  IP.\.-\.  Inilii  ateii 
.Shippers.  \(iSA 

'*{iiiinmHiils  In  Km  h.  at  41-42  (nii  rf  prmlurtion 
rtrtfa  pipt'iirif.    Ihi'  \alu»*  iii  tniiispnrtdtiun  scrvici's 
llinih  firm  and  mtt-rruptible)  is  driven  primarih  by 
Iht'  liasis  differentials  that  are  present  across  its 
svslHm") 

'  ■  Kirheaniif;  Kt't|ui'st  ut  IPA.^.  at  Ih  For  the  same 
puinl,  see  ReheariiiK  Requests  by  Amoto.  Indicated 
.Shippers.  NCSA.  Process  Gas  Consumers. 


Nor  do  those  seeking  rehearing 
suggest  how  the  Commission  could 
regulate  the  bundled  sales  market  in 
ways  that  would  not  reduce  the 
efficiency  of  that  market  and  that  would 
be  consistent  with  Congress's 
deregulation  of  gas  sales. '"  For  the 
Commission  to  ignore  the  bundled  sales 
market,  as  the  rehearing  requests 
suggest,  is  to  take  a  panglossian 
perspective,  rather  than  seeing  the 
market  as  it  really  exists.  The 
Commission  has  concluded  that  its 
regulation  will  be  far  more  effective  if  it 
recognizes  how  business  is  really  done 
and  seeks  to  impose  regulatory  controls 
that  are  consistent  with  that  market, 
rather  thsm  continuing  to  use  regulatory 
methods  that  are  ineffective  and  reduce 
efficiency.  Given  the  ability  of  shippers 
to  make  bundled  sales  without  rate 
ceilings,  removal  of  the  rate  ceiling  for 
capacity  release  transactions  will  have 
little  adverse  effect  on  the  transportation 
costs  consumers  will  pay.  Rather,  lifting 
of  the  price  ceiling  adds  another 
capacity  option  to  the  market  that  can 
increase  efficiency  and  the  transparency 
of  transactions,  and  thereby,  result  in 
lower  effective  transportation  rates. 

c.  Promotion  of  Greater  Efficiency. 
Even  if  the  bundled  sales  market  were 
not  effective  as  a  substitute  for  releasing 
capacity,  the  Commission  found  in 
Order  No.  637  that  the  price  ceiling  on 
capacity  release  transactions  inhibits  the 
efficient  allocation  of  capacity  and 
harms  short-term  shippers.  The  price 
ceiling  in  the  long-term  market  serves  to 
protect  customers  by  reducing  the 
pipeline's  ability  to  exercise  market 
power  either  by  withholding  capacity  to 
raise  price  or  by  price  discriminating 
and,  as  a  consequence,  creates  the 
incentive  for  pipelines  to  add  capacity 
when  demand  increases.  The  pipelines 
have  an  incentive  to  increase  capacity, 
because  adding  capacity  is  the  only  way 
the  pipeline  can  increase  long-term 
revenue.  In  the  short-term  capacity 
release  market,  however,  a  rate  ceiling 
does  not  provide  comparable  protection. 

Shippers  without  firm  capacity  are 
always  at  risk  of  being  unable  to  obtain 
capacity,  because  the  services  on  which 
they  rely,  pipeline  interruptible  or 
released  capacity,  may  not  be  available 
during  peak  periods,  or  may  be  available 
only  in  limited  quantities.  Given  the 
limited  amount  of  capacity  available 
during  peak  periods,  a  rate  ceiling  is  of 
little  or  no  benefit  to  a  short-term 
shipper;  capping  the  price  the  shipper 
can  pay  provides  no  protection  to  a 


"•Natural  (;as  Wellhead  Dei  nntrol  Act  of  mfi9. 
Pub   L.  N»    101-60.  10:i  Slat    157  (19B91:  Natural 
Gas  Polity  .Vt.  "^hOllallD.  15  I '  .S  C   34;n 
IGummission  jurisdicliun  does  not  apply  to  first 
sales  of  domestic  ^as| 
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shipper  that,  as  a  result  of  that  ceiling, 
cannot  obtain  the  capacity  it  needs.  The 
rate  ceiling  creates  an  inefficient 
allocation  system  which  operates  to 
prevent  the  shipper  most  valuing  the 
capacity  from  being  able  to  obtain  it.  For 
example,  the  rate  ceiling  results  in 
arbitrary  allocations  of  capacity  based 
on  queue  positions  or  on  a  pro  rata 
allocation,  in  which  the  shipper  most 
needing  the  capacity  may  be  unable  to 
obtain  any  capacity  or  the  amount  of 
capacity  it  needs.  Indeed,  the  removal  of 
the  rate  ceiling  benefits  short-term 
shippers  because  the  shipper  placing  a 
high  value  on  the  capacity  has  greater 
assurance  of  obtaining  the  capacity  it 
needs  than  it  does  under  a  price  cap 
where  that  shipper  may  be  unable  to 
obtain  any  capacity.'^  The  rate  ceiling 
could  have  the  further  effect  of  actually 
reducing  the  amount  of  released 
capacity  available,  because  price 
ceilings  may  make  the  release  of 
capacity  uneconomic  for  some  shippers. 

Those  requesting  rehearing  do  not 
contest  that  the  use  of  price  ceilings 
during  peak  periods  can  result  in  an 
inefficient  allocation  of  capacity. 
Instead,  Indicated  Shippers  maintain 
that  the  Commission's  assertion  that 
removing  price  ceilings  could  induce 
releasing  shippers  to  release  additional 
capacity  is  completely  speculative.  But 
the  Commission's  conclusion  was  not 
speculation;  it  was  based  on  sound 
economic  theory. '^  A  releasing  shipper 
will  hold  onto  its  capacity  if  the  amount 
it  receives  for  the  release  is  less  than  its 
opportunity  cost,  the  value  to  the 
shipper  of  the  next  best  use  of  its 
capacity.  Thus,  a  releasing  shipper, 
subject  to  a  rate  ceiling,  will  hold  onto 
capacity  if  the  amount  it  will  receive  is 
less  than  the  cost  to  it  of  using  an 
alternative  fuel  or  storage,  or  the  cost  of 
reducing  its  use  of  gas  through 
conservation.  However,  if  the  releasing 
shipper  can  obtain  the  market  value  for 
its  capacity  and  that  value  exceeds  the 
value  of  its  next  best  alternative,  it  will 
choose  to  release  that  capacity,  thereby 
adding  to  the  amount  of  released 
capacity  to  the  market.  The  effect  of 
increasing  the  amount  of  released 


'Those  short-term  shippers  who  currently  have 
a  high  place  on  the  pipeline's  queue  may  prefer  the 
current  system,  because  they  can  obtain  capacity  at 
a  <  heap  regulated  rate  and  use  il  to  effect  a  bundled 
sale  at  market  prices  reflecting  a  higher  market 
value  But  this  is  a  selective  benefit  to  certain 
shippers  not  a  benefit  to  the  market  as  a  whole 

^"Associated  Gas  Distributors  v.  FEHC.  824  F  2d 
981.  1008-09  (D.C.  Cir.  1987)  (agency  can  rely  upon 
generally  accepted  economic  theory  even  without 
factual  evidence  to  support  proposition  that 
increased  competition  will  lead  to  lower  prices), 
rerf.  denied.  485  U.S.  1006  (1988);  Environmental 
Action  V   FEHC.  939  F.2d  1057,  1064  (DC.  Cir. 
1991)  (agency  entitled  to  rely  upon  predictions 
about  the  market  it  regulates). 


capacity  available  in  the  market  will  be 
to  reduce  the  price  for  transportation, 
because,  as  the  supply  of  transportation 
increases,  but  the  demand  for 
transportation  remains  the  same,  the 
price  of  transportation  will  decrease. 

Indicated  Snippers  also  contends  that 
in  light  of  pipelines'  ability  to  file  for 
peak  and  off-peak  rates,  the  Commission 
has  not  explained  why  additional  action 
is  needed  to  aid  long-term  shippers  in 
defraying  the  cost  of  their  reservation 
charges.  In  the  first  place,  the  purpose 
of  removing  the  rate  ceiling  was  not 
simply  to  permit  firm  shippers  a  greater 
opportunity  to  defi-ay  the  cost  of  their 
reservation  charges  (although  that  was 
one  goal).  An  equally  important  purpose 
was  to  help  foster  an  efficient  trading 
market  in  which  capacity  would  be  sold 
to  the  shipper  placing  the  highest  value 
on  obtaining  transportation  service. 
Particularly  during  peak  periods  when 
capacity  is  most  constrained,  an 
efficient  market  is  needed  so  that  a 
market  clearing  price  will  provide  for 
the  efficient  allocation  of  capacity. 
While  permitting  pipelines  to  file  for 
peak  and  off-peak  rates  will  enable 
pipelines  to  file  for  rate  structures  more 
in  line  with  the  value  of  transportation 
capacity,  the  development  of  peak  and 
off-peak  rates  that  remain  within  a 
pipeline's  cost-of-service  may  not  come 
close  to  duplicating  the  rates,  particular 
during  peak  periods,  that  a  competitive 
market  would  require  to  clear 
efficiently.  As  the  data  cited  in  Order 
No.  637  with  respect  to  the  value  of 
transportation  demonstrates,  during 
peak  demand  periods  the  value  of 
transportation  in  an  efficient  market 
rises  dramatically  for  short  periods  to 
levels  that  would  exceed  the  rates  that 
pipelines  could  establisn  through 
proposals  for  cost-of-service  peak/off- 
peak  rates."'  For  instance,  during  some 
peak  winter  periods,  the  value  of 
transportation  was  8-13  times  greater 
than  the  applicable  maximum  rate  for 
short  periods  of  time,  but  during  other 
winter  periods  with  differing  demand 
conditions  the  peak  period  rates  were 
only  1  '/2  to  2  times  the  maximum  rate. 
Pipelines  would  not  propose  revenue 
neutral  cost-of-service  peak  rates 
coming  close  to  the  higher  levels  that 
occur  during  peak  constraint  periods, 
because  they  could  never  be  sure  how 
frequently  those  demand  conditions 
would  occur  and  if  they  established 
peak  winter  rates  at  that  level,  their  off- 
peak  rates  would  be  so  low  that  in  many 
cases,  they  would  be  unable  to  recover 
their  cost-of-service.  Moreover,  even  if 


"*C>derNo.  637.65  FR  at  1019b.  10174-79.  Ill 
FERC  Stats.  &  Regs.  Regulations  Preambles  131.091. 
at  31.271-74  (figures  6  and  7). 


pipelines  could  propose  peak  rates  high 
enough  to  cover  market  prices  during 
maximum  constraint  periods,  those 
rates  would  be  far  too  high  for  the  same 
time  period  when  demand  conditions 
are  not  as  severe.  While  cost-of-service 
peak  and  off-peak  pricing  has  a 
legitimate  purpose  in  the  world  of  cost- 
of-service  ratemaking,  these  rates  likelv 
will  not  approximate  the  efficient  rates 
that  a  competitive  market  needs  to  clear 
during  peak  periods.  In  order  to  create 
such  a  efficient  market,  cost-of-service 
peak  and  off-peak  rates  are  not  sufficient 
and  removal  of  the  rate  ceiling  for 
capacity  release  transactions  (with  the 
protections  adopted  by  the  Commission) 
is  necessary  to  permit  efficient  pricing. 

d.  Equitable  Allocation  of  Capacity- 
Costs.  The  Conunission  found  in  Order 
No.  637  that  the  price  ceiling  can  result 
in  an  inequitable  distribution  of  costs 
between  long-term  firm  capacity  holders 
and  short-term  shippers.  Indicated 
Shippers  maintain  that  the  Commission 
has  no  foundation  for  finding  that 
higher  rates  during  peak  periods  are 
needed  to  reapportion  cost 
responsibility  between  short-term  and 
long-term  shippers.  They  argue  that  the 
Commission  failed  to  take  any  steps  in 
Order  No.  637  to  ensure  that  capacity  is 
not  withheld  during  off-peak  periods 
and,  therefore,  they  maintain  market 
power  may  be  exercised  during  off-peak 
periods. 

Prior  to  Order  No.  636,  and  the 
institution  of  capacity  release,  pipelines 
were  the  only  source  of  interruptible 
capacity  during  off-peak  periods. 
Pipelines  could  discount  selectively, 
charging  maximum  rates  to  customers 
with  more  inelastic  demand  and 
charging  discounted  rates  to  customers 
with  alternatives,  such  as  dual  fuel 
capability.  The  pipelines"  ability  to 
selectively  discount  benefitted  the  long- 
term  firm  capacity  holders,  because  the 
greater  contribution  to  cost  recover)' 
provided  by  interruptible  service  would 
reduce  firm  shippers'  rates. 

The  institution  of  capacity  release  in 
Order  No.  636,  along  with  flexible 
receipt  and  delivery  points,  placed 
competitive  pressure  on  the  pipelines' 
interruptible  ser\'ice,  because  n  shipper 
in  the  short-terra  market  was  given  the 
choice  of  obtaining  capacity  from  a 
number  of  releasers,  rather  than  being 
limited  to  pipeline  interruptible  sen'ice. 
In  fact,  during  the  Order  No.  636 
proceedings,  pipelines  were  concerned 
that  competition  from  capacity  release 
would  so  reduce  the  level  and  prices  for 
interruptible  ser\'ice  that  they  would  be 
unable  to  recover  the  costs  allocated  to 
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interruptibic  sorvicc  -'"  Accorilinglv.  in 
restructuring  procwHlings,  pipolini^s 
reduced  the  cost  responsibilitv  for 
interruptible  servii:e,  and  int:reased  firm 
shippers'  rates.  After  the  institution  of 
capacity  release,  firm  shippers  could 
reduce  their  costs  of  holding  pipeline 
capacity  by  releasing  the  capat:ity  thev 
held  as  well  as  receiving  interruptible 
revenue  credits  to  the  extent  the 
pipeline  was  able  to  sell  interruptible 
service  above  the  costs  allocated  to  that 
service.-' 

With  the  advent  of  capacity  release, 
however,  the  rates  for  capacity  release 
and  pipeline  interruptible  service  have 
fallen  well  below  maximum  tariff  rates, 
particularly  during  off-peak  periods,  as 
would  be  expected  from  the  addition  of 


numerous  firm  shippers  who  are  now 
competing  with  the  pipeline  to  sell 
(  apacitv  during  off-peak  periods.  This  is 
well  documented.  Numerous 
commenters  made  the  point  that 
competition  from  capacity  release 
transactions  has  depressed  short-term 
rates,  particularly  during  off-peak 
periods,  and  has  hurt  long-term 
shippers  by  requiring  them  to  bear  a 
greater  proportion  of  capacity  costs.--' 

Studies  support  the  finding  that  short- 
term  rates  have  fallen  well  below 
maximum  rates.  One  study,  using  data 
ft-om  the  period  1992-1998.  has  shown 
that  the  average  rates  for  released 
capacity  range  from  31%  to  76%  of 
maximum  rates  in  17  pipeline  corridors, 
with  t)nlv  5  of  the  corridors  exceeding 


an  average  rale  of  60%.^^  Commission 
data  from  capacity  release  and 
interruptible  transactions  also  support 
the  conclusion  that  short-term  rates  fall 
well  below  maximum  tariff  rates.  The 
following  graphs  show  the  average 
prices  of  capacity  release  transactions 
and  discounted  pipeline  interruptible 
transportation  from  October  1996  to 
Februarv  2000.  as  a  percentage  of  the 
applicable  maximum  tariff  rate.-* 

"The  average  capacity  release  rate  for 
all  pipelines  in  the  sample  ranges  from 
30%  to  70%  of  the  pipeline's  maximum 
rate,  with  the  lowest  average  in  the  off- 
peak  winter  months.  Off-peak  rates 
during  the  summer  months  were  below 
50%  of  the  maximum  rate  in  all  three 
off-peak  periods. 


Figure  1  -Capacity  Release  Transactions  as  Percentage  of  Maximum  Rate  (Oct. 
1996-Feb.  2000) 

Volume  Weighted  Average  Discount  Levels  for  Short  Term  Capacity  Releases 
Source:  Capacity  Release  EDI  Data  Downloads  ft-om  Pipelines 
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Figure  2  -Interruptible  Transportation  Rates  as  Percentage  of  Maximum  Rate 
(Oct.  1996-Feb.  2000) 

Simple  Average  Discount  Levels  for  IT  Transactions 
Source:  Discount  Transportation  Reports 


100 


Oct-96  Jarv97  Apr-97    Jul-97    Oct-97  Jarv98  Apr-98    Jul-98    Oct-98  Jan-99  Apr-99    Ju^99    Oct-99  JarvOO 

Billing  Month 


For  discounted  interruptible 
transportation,  the  average  rate  ranged 
from  the  mid-30%  to  mid-40%  of 
maximum  rates. -^^  Removal  of  the  rate 
ceiling,  therefore,  removes  a  regulatory 
bias  in  the  current  system  and  will  help 
to  create  a  more  equitable  distribution  of 
capacity  costs  between  short  and  long- 
term  customers,  just  as  selective 
discounting  did  before  the  advent  of 
capacity  release.  Prior  to  capacity 
release,  pipeline  sales  of  interruptible 
transportation  reduced  the  cost 
responsibility  of  long-term  shippers, 
because  the  revenue  from  interruptible 
transportation  lowered  the  amount  of 
costs  allocated  to  long-term  firm 
shippers.  Shippers  with  inelastic 


■^''The  purpose  of  these  data  is  to  compare  the 
rates  for  capacity  release  and  interruptible  ser\'ice 
to  the  maximum  tariff  rate.  Due  to  differences  in  the 
way  in  which  capacity  release  and  interruptible 
transportation  are  reported,  one  can  draw  no 
conclusion  about  whether  the  average  rates  for 
capacity  release  are  higher  or  lower  than  the  rates 
for  interruptible  service.  The  average  capacity 
release  rates  include  deals  at  the  maximum  tariff 
rate,  but  the  average  discounted  interruptible  rate 
does  not  include  maximum  rate  transactions 
because  prior  to  Order  No.  637,  pipelines  did  not 
include  maximum  rate  interruptible  transactions  in 
their  discount  reports.  In  addition,  the  capacity 
release  transactions  are  weighted  bv  the  volume  of 
the  contract  demand  involved,  while  the 
interruptible  transactions  are  simple  averages, 
because  interruptible  shippers  do  not  nave  a 
contract  demand   They  can  ship  only  as  much  gas 
as  the  pipeline  has  available. 


demand  buying  short-term  interruptible 
transportation  service  were  more  likely 
to  pay  maximum  rates,  because  they  had 
fewer  capacity  alternatives.  With  the 
advent  of  capacity  release,  however,  the 
prices  for  released  capacity  during  the 
off-peak  periods  are  well  below- 
maximum  rates  and  the  rate  ceiling 
prevents  long-term  shippers  from 
recovering  the  value  of  capacity  during 
peak  periods.  Similarly,  pipeline 
interruptible  transportation  recovers 
less  of  the  cost-of-service  than  it  did 
before,  so  long-term  shippers  are 
required  to  shoulder  a  higher  level  of 
cost  responsibility  than  they  did  prior  to 
the  institution  of  capacity  release. 

Removal  of  the  rate  ceiling  on 
capacity  release  transactions,  therefore, 
will  help  restore  the  previous  balance 
between  the  cost  responsibility  of  long 
and  short-term  shippers,  but  in  a  way 
consistent  with  prices  in  a  competitive 
market.  Short-term  shippers  will 
continue  to  benefit  from  lower  rates 
during  off-peak  periods,  but  will  now 
face  more  appropriate  market  rates 
during  peak  periods.  By  the  same  token, 
long-term  customers,  which  can  recover 
only  a  small  portion  of  their  capacity 
costs  through  capacity  release  during 
off-peak  periods,  will  be  able  to  recover 
a  greater  proportion  of  those  costs 
during  peak  periods.  As  a  result  of 
removing  the  rate  ceiling,  short-term 


shippers  will  pay  their  fair  share  of 
capacity  costs  through  the  release 
market  to  reflect  their  peak  period  use 
and  long-term  captive  customers  will 
benefit  by  being  better  able  to  defray 
their  costs  of  holding  capacitv  bv  selling 
released  capacity. 

e.  Protection  Against  the  Exercise  of 
Market  Power.  In  Order  No.  637,  the 
Commission  concluded  that  maximum 
rate  regulation  may  not  be  appropriate 
for  regulating  the  short-term  capacity 
release  market,  that  there  are  a  number 
of  factors  which  inhibit  the  ability  of 
releasing  shippers  to  exercise  market 
power,  and  that  the  Commission  can 
assure  just  and  reasonable  rates  through 
indirect  methods.  Competition  among 
capacity  releasers — enhanced  by  the 
Commission's  regulations  providing  for 
flexible  receipt  and  delivery  point  rights 
and  capacity  segmentation — provides 
protection  against  the  exercise  of  market 
power.  This  protection  is  supplemented 
by  public  reporting  of  pricing,  along 
with  complaint  procedures  that  permit 
the  Commission  to  monitor  and  respond 
to  complaints  about  the  exercise  of  . 
market  power.  In  addition,  the 
Commission  is  maintaining  regulator^' 
protections  against  market  power  abuse, 
including  the  retention  of  the 
Commission's  current  posting  and 
bidding  requirements  for  capacity 
release  transactions,  the  maintenance  of 
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rate  regulation  on  primary  pipeline 
capacity  and  on  long-term  capacity 
release  transactions,  and  the  regulation 
of  pipeline  penalty  levels  to  establish  an 
effective  ceiling  price  for  release 
transactions. 

The  crux  of  the  arguments  presented 
by  those  seeking  rehearing  is  that 
regardless  of  the  limits  of  maximum  rate 
regulation  and  the  inefficiencies  created 
by  such  rate  regulation  for  the  short- 
term  capacity  release  market,  the 
Commission  legally  must  continue  to 
apply  cost-based  ceiling  rates  in  the 
short-term  capacity  release  market 
unless  it  conducts  a  detailed  market 
study  showing  that  there  are  a  sufficient 
number  of  competing  suppliers  of 
capacity  to  ensure  the  market  is 
competitive.  They  maintain  that  without 
such  a  market-by-market  study,  removal 
of  rate  ceilings  is  not  permissible.  The 
Commission  does  not  view  its  authority 
to  choose  appropriate  regulatory 
methods  for  implementing  the  Natural 
Gas  Act  to  be  so  limited.  The 
Commission  will  discuss  below  its  legal 
authority  to  remove  rate  ceilings  and  the 
protections  against  the  exercise  of 
market  power  that  will  continue  to 
exist. 

(1)  Legal  Justification 

The  courts  have  long  recognized  that 
the  Commission  is  not  "bound  to  the 
use  of  any  single  formula  or 
combination  of  formulas  in  determining 
rates."  '•*  "Under  the  statutory  standard 
of 'just  and  reasonable.'  it  is  the  result 
reached  not  the  method  employed 
which  is  controlling."  ^-  The  courts 
have  recognized  that  the  Commission's 
ratemaking  func:tion  rates  requires  a 
balancing  of  interests.-" 

They  further  recognize  that  the 
Commission's  ratemaking  function 
requires  the  making  of  "pragmatic 
adjustments  which  may  be  called  for  by 
particular  cirt;umstances  "  -''  The  Court, 
for  example,  recognized  the  diffic;ulties 
the  Commission  faced  in  regulating 
individual  producer  prices  and 
permitted  the  Commission  to  depart 
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from  individual  producer  cost-of-service 
ratemaking  to  the  use  of  area  and 
national  rates.  "'  The  Court  also  has 
found  that  the  Commission  has  the 
authority  to  depart  from  cost-of-service 
ratemaking  for  some  classes  of 
customers  and  to  rely  upon  methods  of 
indirect  regulation  to  keep  rates  within 
just  and  reasonable  levels.  " 

In  Order  No.  637,  the  Commission 
examined  the  available  methods  of 
direct  rate  regulation  as  well  as  the 
operation  of  the  gas  marketplace,  and 
concluded  that  direct  rate  regulation  of 
the  short-term  release  market  did  more 
harm  than  good,  since  shippers  can 
avoid  rate  regulation  in  the  short-term 
capacity  release  market  by  making 
bundled  sales  and  because  regulation  of 
short-term  rates  results  in  market 
inefficiency,  findings  the  rehearing 
requests  do  not  significantly  challenge. 
In  this  context,  the  Commission 
determined  that  its  existing  methods  of 
rate  regulation  needed  to  be  changed  to 
better  comport  with  the  actual  operation 
of  the  market. ''  To  respond  to  the 
changes  in  the  market,  the  Commission 
undertook  a  limited  program  to  improve 
the  efficiency  of  the  short-term  capacity 
release  market  in  which  rate  regulation 
was  relaxed  for  a  short  period  only  for 
short-term  capacity  release  transactions. 
In  place  of  direct  rate  regulation,  the 
Commission  is  relying  on  a  combination 
of  other  factors  to  ensure  rates  remain 
just  and  reasonable,  including 
competition  among  releasing  shippers, 
regulatory  changes  to  enhance 
competition,  posting  requirements  to 
increase  transparency,  monitoring  and 
enforcement,  and  the  continuation  of 
regulation  on  pipeline  capacity.  The 
(Commission  limited  the  program  to  a 
two-year  period,  which  enables  the 
Commission  to  gather  data  on  market 
performance  which  otherwise  would  be 
unavailable. 

The  setting  of  just  and  reasonable 
rates  is  intended  to  establish  a 
reasonable  balance  betwtien  the  interests 
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of  pipelines  and  consumers. ' '  In  this 
rule,  the  Commission  has  retained  cost- 
of-service  regulation  for  pipelines  to 
assure  just  and  reasonable  prices  for 
primary'  pipeline  capacity.  Since  firm 
shippers  can  make  bundled  sales 
without  rate  ceilings,  the  current  price 
ceiling  on  capacity  release  transactions 
in  the  secondar\'  market  has  little 
impact  on  final  consumer  prices  and,  in 
fact,  as  explained  earlier,  lifting  the  rate 
ceiling  may  help  to  reduce  such  prices 
by  increasing  the  efficiency  and 
transparency  of  the  market.  With  the 
market  and  regulatory  protections 
against  market  power,  the  lifting  of  the 
rate  ceiling  for  short-term  capacity 
release  transactions  is  consistent  with 
the  Commission's  statutory  authority 
because  it  will  have  limited  effect  on 
consumer  prices  and  provides 
protection  against  unjust  and 
uiu°easonable  prices. 

The  cases  principally  cited  in  the 
rehearing  requests  do  not  preclude  the 
approach  adopted  by  the  Commission  in 
Order  No.  637.  '*  First,  these  cases 
concern  the  lifting  of  price  ceilings  for 
primary  capacity  from  a  pipeline  or 
regulated  utility,  not,  as  is  the  case  here, 
with  the  relaxation  of  rate  regulation 
only  in  the  secondary  market,  with  rate 
regulation  maintained  for  primary 
pipeline  capacity.  Second,  they  do  not 
indicate,  as  the  rehearing  requests 
contend,  that  a  competitive  market 
analysis  is  a  prerequisite  for  relaxing 
cost-of-service  rate  regulation  in  the 
secondary'  market. 

Farmers  Union  did  not  require  a 
detailed  market-by-market  study  before 
relaxing  cost-of-service  rate  regulation. 
In  Farmers  Union,  the  Court  found  that 
the  Commission  had  not  justified 
relaxation  of  cost-based  regulation  of  oil 
pipeline  companies,  because  the 
Commission  had  not  shown  how  its 
overall  regulatory  program  would 
ensure  that  pipeline  rates  remained 
within  the  zone  of  reasonableness.  But 
Farmers  Union  focused  on  balancing  the 
financial  interests  of  the  oil  pipelines 
and  the  relevant  public  interest  and  did 
not  focus  on  regulation  of  the  secondary 
or  resale  market.  Even  so.  Farmers 


' '  Hope.  320  U.S.  591.  at  603  (ratemaking 
involves  a  balance  of  investor  and  consumer 
interests).  Te/o.s  I'lmtr  Corporation  \  FEHC.  908 
F2il998(UC  Cir    1990)  (Commission  must  protei  t 
interest  of  consumers);  Fannpm  I  nion  Cfntml 
Exrhangf.  In>    \    FERC.  734  T  2d  1486.  1502  (D  C 
(ar    1984)  (strike  a  fair  balance  between  financial 
interests  of  the  regulated  company  and  public 
interest) 

'*The  cases  principally  cited  in  the  rehearing 
requests  are  Fnrmfrs  ( 'nion  (Central  Exc  /lon^e  v 
FERC.  734  F  2d  1486.  1509-10  (DC  Cir   1984), 
Elizalvlh  Cms  Companv  v  FERC.  10  F  3d  866  (DC. 
Cir   1993).  Envimnmentdl  .Action  v   FERC.  996  F.2d 
401  (DC  Cir    1991) 


Union  recognized  that  the  Commission 
was  not  confined  to  cost-of-service 
ratemaking  (734  F.2d  1486,  at  1501), 
that  non-cost  factors  could  play  an 
important  role  in  determining  whether 
rates  are  just  and  reasonable  (734  F.2d 
1486,  at  1502),  that  changing 
circumstances  can  justify  an  agency  in 
taking  a  new  approach  to  the 
determination  of  just  and  reasonable 
rates  (734  F.2d  1486.  at  1503),  and  that 
rate  regulation  can  be  relaxed  if  the 
regulatory  scheme  itself  acts  as  a 
monitor  to  maintain  rates  in  the  zone  of 
reasonableness  or  to  act  as  a  check  on 
rates  if  they  are  not  (734  F.2d  1486,  at 
1509).  The  court  concluded  that 
"moving  from  heavy  to  lighthanded 
regulation  "can  be  justified  by  a 
showing  that  under  current 
circumstances,  the  goals  and  purposes 
of  the  statute  will  be  accomplished 
through  substantially  less  regulatory 
oversight."  35 

In  Order  No.  637,  the  Commission, 
satisfied  the  Farmers  Union  criteria.  It 
described  in  detail  the  non-cost  factors 
and  industry  changes  that  justified  the 
relaxation  of  cost-of-service  regulation 
for  short-term  capacity  release 
transactions.  It  demonstrated  how  the 
regulatory  scheme,  including 
competition,  monitoring,  complaint 
procedures,  mitigation  measures,  such 
as  the  capacity  auction,  and  the 
continuation  of  regulation  for  primary 
pipeline  services,  would  act  as  a  check 
to  ensure  that  rates  remain  just  and 
reasonable.  For  instance,  unlike  Farmers 
Union,  where  the  Court  found  the 
Commission  had  failed  to  document 
how  market  forces  would  limit  rates  to 
just  and  reasonable  levels,  *^  the  record 
shows  that  competition  from  multiple 
firm  shippers  has  successfully  reduced 
rates,  particularly  during  off-peak 
periods,  to  well  below  the  maximum 
regulated  rate.  The  Conunission  found 
that,  given  the  interaction  of  all  these 
factors,  the  goals  and  purposes  of  the 
NGA  would  be  accomplished  through 
relaxation  of  cost-of-service  rates  for  the 
short-term  capacity  release  market  and 
greater  reliance  on  other  regulatory 
initiatives  for  controlling  the  potential 
exercise  of  market  power. 

Elizabethtown  was  the  next  case  in 
which  the  court  considered  relaxation  of 
a  cost-of-service  ratemaking.  In 
Elizabethtown.  the  court  affirmed  the 
Commission's  determination  to  replace 
cost-of-service  ratemaking  for  pipeline 
gas  sales  with  market  based  pricing, 
rejecting  the  contention  that  the 
Commission  is  required  under  the  NGA 
to  base  rates  on  historic  cost-of-service 


ratemaking  principles.  The  court 
recognized  that  the  use  of  the 
Commission's  section  5  authority,  either 
upon  the  Conunission's  own  motion  or 
that  of  a  complaint,  can  assure  that 
negotiated  rates  remain  just  and 
reasonable.  *''  As  the  rehearing  requests 
note,  in  Elizabethtown,  the  Commission 
relied  on  a  market  study  as  part  of  its 
conclusion  that  market-based  rates  were 
just  and  reasonable,  but  the  court  did 
not  suggest  that  such  a  market  study 
was  a  necessary  requirement  for 
permitting  market-based  rates  if  other 
factors  would  keep  rates  within  a  just 
and  reasonable  range. 

Environmental  Action  continued  the 
movement  toward  the  use  of  lighter 
handed  regulation  when  needed  to 
achieve  other  statutory  goals.  In 
Environmental  Action,  the  Court 
approved  a  relaxation  of  cost-of-service 
rate  regulation  for  an  electric  power 
pool  in  order  to  promote  more  effective 
capacity  trading,  even  though  the 
Commission  did  not  conduct  a  detailed 
market  analysis  of  competition. 
Environmental  Action  admittedly  is 
different  than  the  Commission's  action 
in  this  proceeding,  because  while  the 
Commission  in  Environmental  Action 
did  not  rely  upon  company-by-company 
cost-of-service  analysis  to  design  rates, 
it  maintained  a  cost  based  rate  ceiling 
based  on  the  hypothetical  cost  of  the 
average  company  for  firm  energy,  the 
most  valuable  and  expensive  service 
offered  in  the  power  pool.  The  Court 
found  that  the  Commission  could  relax 
rate  regulation  because  the  Commission 
had  struck  a  reasonable  balance  between 
promoting  efficiency  through  capacity 
trading  and  relying  on  competition  and 
price  disclosure  as  a  means  of  protecting 
against  price  gouging  and  the  exercise  of 
market  power. 3»  In  Environmental 
Action,  the  Court  further  found  that  the 
benefits  of  free  and  open  trading 
justified  a  risk  of  price  discrimination 
against  the  most  captive  members  of  the 
pricing  pool.  Similarly,  the  benefits  of 
more  efficient  and  effective  capacity 
trading  in  this  instance  outweigh  anv 
limited  potential  for  the  exercise  of 
market  power  during  the  few  periods  in 
which  transportation  value  exceeds 
maximum  rates. 

In  Environmental  Action,  the 
Commission  did  impose  a  high  ceiling 
rate  as  further  protection  against  the 
exercise  of  market  power  by  the  utilities 
in  the  pricing  pool.  But  Environmental 
Action  involved  a  lifting  of  rate  ceilings 
for  all  transactions,  including  those 
made  by  the  utilities.  In  Order  No.  637, 
in  contrast,  the  Commission  has  lifted 


the  price  ceiling  only  for  short-term 
capacity  release  transactions,  while 
retaining  cost-based  regulation  for 
pipeline  services  and  long-term  capacity 
release  transactions.  The  evidence 
showing  large  and  sudden  increases  in 
transportation  values  during  peak 
periods  demonstrates  that  the 
Commission  could  not  design  a  cost- 
based  short-term  rate  ceiling  that  would 
emulate  short-term  market  prices  and 
that  would  not  interfere  with  the 
efficiency  of  the  capacity  release  market, 
particularly  during  peak  periods  when 
an  efficient  market  is  most  needed.  In 
order  to  come  close  to  replicating 
market  prices  during  peaik  periods,  anv 
short-term  rate  ceiling  would  have  to  be 
so  high  as  to  provide  little  protection  to 
any  shipper.  Rather  than  using  a  high 
and  artificial  price  ceiling  as  back-up 
protection,  as  in  Environmental  Action. 
the  Conunission  in  this  rule  retained 
cost-based  regulation  of  pipeline 
capacity  as  back-up  protection.  This 
approach  provides  better  protection  to 
short-term  shippers  than  an  artificial 
price  ceiling  without  compromising  the 
efficiency  of  capacity  trading  as  a  price 
ceiling  would. 

The  rehearing  requests  further 
contend  that  the  Commission  ignored  its 
own  precedent  in  not  conducting  a 
detailed  market  analysis  before 
permitting  releasing  shippers  to  charge 
market  based  rates.  -^^  The  prior 
proceedings  were  in  a  different  posture 
from  this  rulemaking  because  the 
proceedings  cited  all  included 
applications  by  pipelines  to  remove 
cost-of-service  regulation  from  their 
services.  Moreover,  while  the 
Commission  has  found  that  a  market 
power  study  is  one  method  for 
permitting  market  based  rates. ••^  it  did 
not  indicate  that  it  was  the  exclusive 
method  or  that  other  regulator}'  steps 
could  not  also  be  justified.  In  this 
rulemaking,  the  Commission  examined 
all  relevant  market  factors  and  fully 
explained  why  continuation  of  cost-of- 
service  rate  ceilings  for  capacity  release 


'■*734  F.2d  1486.  at  1510. 
"'7.34  F.2d  1486,  at  1.508. 


•'  10  F.3d  866.  870. 
3<'996F.2d401.410. 


'  'The  rehearing  requests  cite.  eg..  Alternatives  to 
Traditional  Cost -of-Seri  ice  Ratemaking  for  Natural 
(ias  Pipelines  and  Regulatlipn  of  Negotiated 
Transportation  Services  of  Natural  (ias  Pipelines,  bl 
FR4633  (Feb.  7.  1996).  74  FFR(.  <I  til.O-ft  (1996). 
Koch  Gatev\ay  Pipeline  Companv.  85  FER("  H  61.013 
(1998).  re/i^'rfpn;pd.  89  FERC.  "161.046  il999|: 
.Secondary  Market  Transactions  on  Interstate 
Natural  (7as  Pipelines.  Ncitup  of  Proposed 
Rulemaking.  61  FR  41046  (Aug   7.  1996)  FERC 
Slats  «<  Regs   Proposed  Regulations  1 1988- 1998] 
"5  32.520  llulv  31.  1996)  (final  rule  never  issued); 
Proposed  Experimental  Pilot  Program  to  Relay  the 
Price  Cap  for  Secondary  Market  Transactions.  76 
FERC  161.120  (1996)  (program  terminated). 

■"'.Alternatives  to  Traditional  (iost-of-Service 
Ratemaking  for  Natural  (jas  Pipelines  and 
Regulation  of  Negotiated  Transportation  Services  of 
Natural  Gas  Pipelines.  74  FERC  161.076  (1996). 


35714 


Federal  Register/ Vol.  65,  No.  108 /Monday.  |une  5,  2000 /Rules  and  Regulations 


transactions  no  longer  meets  the  needs 
of  the  market  and  that  a  more  flexible 
approach,  relying  on  competition  and 
other  regulator\'  controls,  was  necessary 

indicated  Shippers  maintain  that  the 
Commission's  relaxation  of  price 
ceilings  in  this  case  is  inconsistent  with 
its  policy  with  respecrt  to  electric 
transmission  service  where  Indicated 
Shippers  maintain  the  Commission 
continues  to  regulate  on  a  cost-of- 
service  basis.  In  fact,  however,  the 
Commission  has  not  limited  pricing  for 
short-term  electric  transmission  service 
to  embedded  cost-of-servic;e  rates.  As 
the  Commission  has  done  in  this  rule, 
the  Commission  has  rec:ognize<l  that 
neither  historic  nor  incremental  costs 
are  an  appropriate  ceiling  for  short-term 
electric  transmission  services  and  has 
permitted  utilities  to  sell  short-term 
transmission  services  at  the  higher  of 
embedded  or  opportunity  cost  without  a 
price  cap  ^'  With  respect  to 
reassignments  of  electric  transmission 
capacity  of  one  year  or  less,  the 
Commission  has  similarly  found  that 
reassignments  can  be  made  at  the 
reassignor's  opportunity  cost  without  an 
embedded  cost  or  incremental  price 
cap.'*-  In  this  rule,  the  Commissiim 
followed  essentially  the  same  policy  it 
has  applied  to  electric  regulation  by 
removing  embedded  cost  price  c:eilings 
for  short-term  capacity  releases,  so  that 
releasing  shippers  can  effectively  obtain 
the  opportunity  costs  for  capacity.  A 
releasing  shipper  will  be  able  to  sell  its 
c:apac:ity  for  a  rate  that  (exceeds  the  value 
to  the  shipper  of  the  next  best  use  of  its 
capacity  A  c:omhination  of  competiticm 
and  other  regulatory  controls  protect 
against  short-term  c:apacity  release  rates 
bec:()ming  unjust  and  unreasonable 

Those  r«!questiiig  rehearinj*  further 
contest  what  thev  term  the 
f iommission's  determination  that 
shippers  in  the  short-tern\  capacity 
release  market  are  not  entitled  to 
protection.  Thev  maintain  that  short- 
term  shippers  may  be  captive  to 
particular  pifielines  and  that,  in  any 
event,  all  shippers  ,ire  entitled  to 
protec:tion  under  the  Natural  Clas  Act. 

In  Order  No  ti:<7.  the  Commission 
recognized  that  its  principal 
responsibility  is  to  protect  captive 
customers  holding  long-term 
contracts.'"  .Short-term  customers,  even 


if  connected  to  only  one  pipeline,  are 
not  captive  since  given  the  nature  of 
interruptible  and  short-term  release 
services  they  do  not  have  to  pay  for 
service  when  they  want  to  use 
alternatives  and  have  no  guarantee  that 
the  pipeline  will  provide  service  when 
they  want  it.  Prior  to  Order  No.  636,  the 
use  of  100%  load  factor  interruptible 
rates  and  selective  discounting, 
maximized  the  revenue  from  short-term 
shippers  and  reduced  the  costs  borne  by 
captive  firm  customers  *■•  Lifting  of  the 
price  ceiling  for  short-term  capacity 
release  transactions  restores  the  balance 
between  short  and  long-term  shippers, 
but  in  a  way  more  consonant  with 
c;ompetitive  pricing.  Short-term 
shippers  that  currently  pay  lower  prices 
during  off-peak  periods  as  a  result  of 
competition  created  by  capacity  release 
will  now  face  appropriate  rates  for  peak 
period  capacity  when  capacity  is  most 
in  demand  and  prices  in  a  competitive 
market  would  be  higher  to  properly 
allocate  the  capacity.  At  the  same  time, 
this  will  enable  releasing  shippers  to 
derive  greater  revenue  for  short-term 
releases  during  peak  periods  to  help 
offset  the  low  rates  they  receive  during 
off-peak  periods. 

Tne  Commission  did  not  find,  as  the 
rehearing  requests  suggest,  that  short- 
term  shippers  are  not  entitled  to  any 
prote<:tion.  It  found  only  that  just  and 
reasonable  regulation  of  customers  in 
the  short-term  market  needs  to  be 
tailored  to  the  realities  of  that  market.*'* 
Short-term  customers,  by  the  very- 
nature  of  the  ser\'ic;e  for  which  they  are 
c:ontracting.  expressly  take  the  risk  that 
they  may  have  to  forgo  the  use  of  gas 
entirely  if  short-term  capacity  is  not 
available  when  they  need  it.  As  the 
country  learned  very  well  during  the 
period  of  price  controls  on  interstate 
gas.  c:ustomers  receive  little  benefit  from 
regulated  prices  if  they  are  unable  to 
ac  (juire  the  gas  or  transportation  service 
when  they  need  it   .Short-term 


"  Hcrida  Piiwer  S  l.iuti'  (.unipHiu   Kh  FFR(I 
1|hl.JJ7,  rtt  bLS^:  (I'l'WI,  MM  rfh'n  70  lt.K(. 
1|iil   I'SHllMM.'il   OppcrtiiMilv  I  lists  roflfcl  Ihc  rost 
ti.  Ih"'  n(ilil\  lit  Ms  iit'xl  Jm'sI  itltt-rnatiM*  Mil*' 

*   l.rtlifiiriu.i  lrnlf'|ii'tuli'iil  Svstnn  OpiTatiir 
(.i)r|)<iriiliiiii   H'l  I  IKI    Itil   ri  I.  lit  hi  4  Ih  IIM'IM) 

* '  I  'mini  Ihslnlnitiitn  (  ii»i/«i;ii»'s  v   AKH(.,  «8 
I    111  1  KIS.  Ilj.linc     (^ir    m^W.I  ICniimiissinii  s 
jii  im.i  1  iinstiliiiMii  V  is  I  rtptivf  i  iislnriiiTS  vuliiHrahlf 
In  iIm'  (iiji.'iini'  s  111.11  ki'l  |iiiwi'rl   Si'f  ManUind 


Pfoplr'!:  Counsel  \    FhHC..  7hl  (■  Jd  7KII,  7H1  lUC. 
C:ir    I'iH'il.  FfC.  V    Hofie  \atunil  (..as  Co  .  320  V  S 
•j'tl   hlO  I  l'J441    ■Kssni  iitle-d  Gas  Diilnbulors  v 
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ilriiied.  485  I    S    lOOh  I  Ut88l 

••♦  Stv  Asin-mlfd  f.os  Pistnhulurs  v   FEHC.  824 
F.2d 'J81.  1011  (DC  C.ir    1<)H7|  (sr.lrclivp 
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pays  lh>'  (list  iif  priiviilitiK  thai  sdmi  i"): 
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I  Iditifs  In,    V   FEHC  905  V  2d  42").  427-29  (D.C. 
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customers  will  receive  more  protection 
if  they  can  obtain  capacity  when  they 
need  it.  even  by  paying  higher  prices, 
than  if  they  are  unable  to  obtain  the 
capacity  they  need  when  they  are 
willing  to  pay  the  market  price  for  such 
capacity.  Short-term  customers  desiring 
greater  price  security  can  purchase  long- 
term  capacity  at  a  regulated  rate  from 
the  pipeline.  Even  if  capacity  is  not 
immediately  available,  the  pipeline  has 
the  incentive  to  construct  new  capacity 
when  shippers  are  willing  to  pay  for  the 
cost  of  construction,  and  the 
Commission  is  committed  to  reviewing 
closely  a  pipeline's  decision  to  refuse  to 
construct  capacity  when  the  customer  is 
willing  to  pay  the  costs. 

In  snort,  the  static  cost-of-service  rate 
regulation  that  the  Commission  has 
applied  to  long-term  capacity 
commitments  is  not  applicable  to  short- 
term  released  capacity.  The 
Commission,  therefore,  has  decided  to 
try  a  more  flexible  regulatory  approach 
to  the  short-term  release  market  that 
does  not  rely  upon  artificial  pricing 
ceilings,  but  instead  relies  on 
competition  and  other  regulatory 
controls  to  minimize  the  ability  to 
exercise  market  power  as  well  as  relying 
on  enforcement  proceedings  to  control 
the  abuse  of  market  power  if  it  should 
ocxur.  Such  a  regulatory  approach  is 
better  geared  to  the  needs  of  the  short- 
term  market  than  the  maintenance  of 
static,  regulated  prices  that  bear  little 
relationship  to  market  realities,  that 
distort  shipper's  options,  and  that 
contribute  to  a  less  efficient  market. 

The  Commission  will  discuss  below 
the  protections  against  the  exercise  of 
market  power  that  justif\'  the  removal  of 
the  rate  ceiling  for  short-term  capacity 
release  transactions. 

(2)  Protections  Against  the  Exercise  of 
Market  Power 

Competition  from  Releasing  Shippers. 
Xfonitoring.  and  Enforcement.  The 
availability  of  capacity  from  alternative 
firm  capacity  holders,  as  well  as  the 
pipeline,  constitutes  a  strong  protection 
against  the  exercise  of  market  power  by 
any  one  holder  of  firm  capacity. 
Capacity  release  has  become  an  ever 
more  vibrant  part  of  the  gas  marketplace 
since  Order  No.  636.  By  permitting 
releasing  shippers  to  use  secondary 
points  and  to  segment  their  capacity, 
capacity  buyers  have  the  ability  to 
choose  among  numerous  alternative 
suppliers  of  capacity.  Indeed,  as  shown 
above,'"'  competition  in  the  capacity 
release  markets  already  has  been 
successful  in  keeping,  on  average,  the 
rates  for  released  capacity  below  the 


» See  Figure  1 .  at  20 
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maximum  rates  during  both  peak  and 
off-peak  periods,  demonstrating  that 
competition  will  significantly  limit 
releasing  shippers"  ability  to  exercise 
market  power  during  peak  periods  even 
without  a  price  ceiling.  Further,  the  data 
cited  in  Order  No.  637  from  the  bundled 
sales  market  show  that  in  a  market 
without  price  ceilings,  competition  has 
generally  maintained  the  value  of 
transportation  at  rates  below  the  current 
maximum  ceiling  rate."*^  The  data  show 
that  the  only  time  rates  increase  above 
the  cost-based  maximum  ceiling  rate  is 
during  peak  demand  periods,  when 
higher  prices  are  needed  to  effectively 
allocate  capacity. '"'  Thus,  the  evidence 
does  not  provide  a  basis  for  the  fear  of 
those  seeking  rehearing  that  removal  of 
price  ceilings  will  lead  to  the  ability  of 
shippers  to  sustain  price  increases 
above  cost-based  rates. 

The  competition  among  multiple 
capacity  holders  and  the  pipelines  to 
sell  capacity  has,  at  the  very  least, 
significcmtly  lessened  the  potential  for 
the  exercise  of  market  power  by 
releasing  shippers,  so  that  case-by-case 
review  of  allegations  of  market  power  is 
appropriate  and  far  less  disruptive  to 
the  overall  workings  of  the  market  than 
application  of  static  cost-based 
regulation  that  does  not  comport  with 
the  way  in  which  short-term  markets 
operate.  The  Conunission  has  revised  its 
reporting  and  internal  monitoring 
capability  as  well  as  its  complaint 
procedures  to  better  enable  it  and  the 
industry  to  monitor  the  marketplace  and 
conduct  case-by-case  review  of 
allegations  of  abuses  of  market  power  in 
the  release  market. 

Regulated  Pipeline  Alternatives.  In 
this  rule,  the  Commission  only  took  an 
interim  step  to  improve  efficiency  by 
removing  the  rate  ceiling  for  short-term 
capacity  release  transactions.  It  decided 
not  to  change  the  existing  regulation  of 
pipelines  to  provide  additional 
protection  against  the  exercise  of  market 
power  in  the  short-term  capacity  release 
market.  Market  power  can  be  exercised 
in  two  basic  ways,  through  withholding 
of  capacity  and  price  discrimination. 
Firm  shippers  cannot  successfully 
withhold  capacity  from  the  market, 
because  any  capacity  they  do  not  use  is 
available  from  the  pipeline  as 
interruptible  service  at  a  cost-based  rate. 
Shippers  also  can  purchase  long-term 


firm  capacity  from  the  pipeline  at  a 
regulated  rate.  In  addition,  the 
Commission  continues  to  regulate 
pipeline  penalty  levels  in  the  short-term 
market  which  effectively  establishes  a 
rate  ceiling  for  capacity  release 
transactions.  A  shipper  will  not  pay 
more  for  capacity  than  the  penalty  it 
would  pay  if  it  simply  shipped  gas  in 
excess  of  its  contract  rights. 

In  traditional  market  analysis,  one 
looks  at  the  number  and  market  shares 
of  potential  alternative  suppliers  and 
other  factors  such  as  barriers  to  entry  to 
determine  whether  competition  between 
those  suppliers  is  sufficient  to  prevent 
explicit  or  tacit  collusion  to  reduce 
output  in  order  to  raise  price. ""^  If  a  large 
enough  number  of  firms  are  in 
competition  for  buyers'  business, 
buyers,  when  faced  with  an  effort  to 
raise  price  by  any  one  firm,  will  have 
alternative  suppliers  who  have  an 
incentive  to  increase  their  own  sales 
(and  hence  total  output)  by  charging  a 
lower  price.  While  the  Commission  has 
used  competitive  market  analysis  to 
determine  whether  to  permit  market - 
based  rates,  such  an  analysis  is  time 
consuming,  difficult  and  is  not  subject 
to  slide  rule  precision.  Disputes 
frequently  arise  over  issues,  such  as 
product  and  geographic  market 
definition,  the  existence  of  barriers  to 
entry,  and  the  number  and  market 
positions  of  alternative  suppliers 
needed  to  protect  against  market  power. 
When  the  Commission  previously 
instituted  a  pilot  program  attempting  to 
use  market  analysis  to  relax  price 
ceilings  in  the  short-term  market, 
disputes  over  all  these  issues  arose.''" 

While  market  analysis  looks 
principally  at  market  structure  and 
barriers  to  entry  in  an  attempt  to  discern 
whether  firms  will  have  incentives  to 
reduce  output  to  raise  price,  the 
Commission's  regulations  protect 
against  the  exercise  of  market  power  by 
directly  limiting  the  withholding  of 
available  transportation  capacity 
through  the  requirement  that  pipelines 
sell  all  available  capacity  at  a  regulated 
rate.  There  is  only  a  fixed  amount  of 
capacity  in  the  short-term  capacity 
market.  Any  capacity  not  sold  or  used 
by  a  firm  shipper  is,  by  definition, 
available  from  the  pipeline  as 
interruptible  or  short-term  firm 


capacity.  In  these  circumstances,  if  firm 
shippers  attempt  to  exercise  market 
power  by  raising  price  above  the 
regulated  rate,  buyers  can  acquire  the 
capacity  from  the  pipeline  at  the 
regulated  rate.  Because  no  capacity  can 
be  withheld  from  the  market  above  the 
regulated  maximum  rate  and  buyers  can 
always  obtain  capacity  from  the 
pipeline  on  a  non-discriminator\'  basis, 
market  power  cannot  be  exercised  when 
rates  exceed  the  cost-of-ser\'ice  price 
ceiling,  and  consequently  the  resulting 
price  is  the  competitive  price  needed  to 
equate  supply  and  demand  and  allocate 
the  available  capacity.  The  requirement 
that  a  pipeline  sell  its  capacity  at  the 
regulated  maximum  rate  prevents  tacit 
collusion  between  the  pipeline  and  the 
shipper  to  withhold  capacity  to  raise 
price  above  the  ceiling  rate,  and 
effectively  limits  the  releasing  shipper's 
ability  to  exercise  market  power  at 
prices  above  the  ceiling  rate. 

Short-Term  Pipeline  Capacity:  Those 
requesting  rehearing  contend  that 
maintenance  of  rate  regulation  for 
pipeline  interruptible  capacity  is 
insufficnent  to  restrain  market  power  in 
the  capacity  release  market  because 
pipeline  interruptible  capacity  is  not  an 
adequate  substitute  for  firm  released 
capacity  given  its  lower  priority. ^^  In 
many  cases,  releasing  shippers  impose 
recall  rights  on  released  capacity,  so  it 
is,  in  effect,  an  interruptible  service. 
Moreover,  pipeline  interruptible 
capacity  does  not  need  to  be  identical  to 
released  capacity  to  be  a  good 
substitute,  sufficient  to  restrain  the 
exercise  of  market  power.''-  In  this  case, 
there  is,  in  effect,  only  one  product, 
pipeline  capacity,  and  several  ways  to 
obtain  it,  firm  released  capacity,  short- 
term  firm  and  interruptible  capacity 
from  the  pipeline.  These  methods  of 
obtaining  capacity  directly  compete 
with  each  other:  any  firm  capacity  not 
released  is  available  as  interruptible 
transportation  from  the  pipeline  Even 
though  interruptible  capacity  is  of  lower 
priority  than  firm  released  capacity,  the 
requirement  that  the  pipeline  sell  all  of 
its  interruptible  transportation  at  the 
maximum  rate  inhibits  a  releasing 
shipper's  ability  to  exercise  market 
power,  because  the  releasing  shipper 
cannot  withhold  capacity  from  the 
market.  If  the  releasing  shipper  does  not 


♦Order  No  637.  65  FR  at  10174-80.  figures  ,5- 
7.  Ill  FERC  Stats.  &  Regs.  Regulations  Preambles 
131.091.  at  31.271-74.  figures  5-7 

■""  Figure  7.  for  example,  shows  that  the  value  of 
transportation  during  January  2.000  rose  only 
during  the  time  period  when  temperatures  turned 
(  older  Oder  No.  637.  65  FR  at  101 78-79.  figure  7. 
Ill  FERC  Stats  &  Regs.  Regulations  Preambles 
1  31.091.  at  31.273-74.  figure  7. 


■•'•  Department  of  lustice-Federal  Trade 
CJonimission.  Horizontal  Merger  Guidelines.  "J  0.1 
(small  number  of  firms  can  approximate  the 
performance  of  a  monopolist,  by  either  explicitly  or 
implicitly  coordinating  their  actions) 

'■"Compare  Secondary  Market  Transactions  on 
Interstate  Natural  Cas  Pipelii.es.  77  FEKC:  1  bl.183 
(1996)  Hith  Transwestern  Pipeline  Company.  78 
FERC  1  61 .200  (1997)  (disputes  over  whether 
market  power  can  be  exercised  over  single  lateral 
on  pipeline). 


■'  Rehearing  Requests  by  .■\moco.  Indicated 
Shippers.  NCSA. 

'"^  Department  of  Iu.sIk  e — Federal  Trade 
Commission.  Horizontal  .Merger  Guidelines.  1  1,11 
(inquiry  is  whether  alternative  products  would 
inhibit  the  ability  of  a  monopolist  of  a  single 
product  to  sustain  a  price  rise);  ( '  .S  v  El  Dupont 
De  .\fmours  f'  Co..  351  I  .S.  377  (1956;  Iproduct 
market  determined  by  cross-elasticity  of  demand 
between  different  products) 
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use  Its  capai.itv  (attempts  to  withhold 
(.apac;itv),  that  capacity  hecomt^s 
availahlc  as  interruptihle  service  whii:h 
the  pipehne  must  sell  at  a  just  and 
reasonable  rate.  The  pipeline  also  is 
required  to  Sell  short-term  firm  service 
to  the  extent  all  of  its  firm  service  is  not 
fully  subscribed.  Since  the  pipeline  is 
required  tn  sell  all  of  its  available 
capacity  at  the  ma.ximum  rate,  it  cannot 
collude  with  the  releasing  shipper  to 
withhold  capacity  from  the  market. 

Long-Term  Pipeline  Capacity.  Amoco 
and  Indicated  Shippers  maintain  that 
the  ability  to  purchase  long-term 
capacity  from  the  pipeline  at  just  and 
reasonable  rates  is  not  a  reasonable 
protection  against  market  power.  They 
maintain  that  the  pipeline  may  not  have 
long-term  capacity  available  and  that 
short-term  prices  may  only  be  high  on 
a  sporadic  basis,  not  sufficient  to  induce 
the  pipeline  to  build  additional 
capacity. 

Maintaining  cost-of-service  regulation 
on  long-term  pipeline  capacity  provides 
protection  against  the  exercise  of  market 
power  by  releasing  shippers  in  the 
short-term  market  in  two  ways.  On 
pipelines  with  unsubscribed  firm 
capacity,  the  availability  of  capacity 
from  the  pipeline  provides  an 
alternative,  at  a  regulated  rate,  to  buying 
short-term  capacity  from  releasing 
shippers.  Even  when  pipelines  are  fully 
subscribed,  the  pipelines'  ability  to 
construct  additional  capacity  will 
discipline  the  ability  of  releasing 
shippers  to  sustain  rates  in  the  short- 
term  market  above  the  marginal  c:ost  of 
construction.  If  prices  in  the  short-term 
capacity  release  market  generate 
revenues  that  would  be  above  the  cost 
of  constructing  new  capacity,  the 
pipeline  can  capture  such  potential 
profits  only  by  adding  capacity  to  serve 
the  demand.'' '  The  pipelines'  ability  and 
incentive  to  undertake  such 
construction  reduces  the  incentive  for 
releasing  shippers'  to  attempt  to  raise 
prices  above  the  marginal  cost  of  new 
c:onslruction.  In  many  cases,  capacity 
can  be  added  quickly  simply  by  adding 
compression  to  the  system. 

The  rehearing  requests  suggfst  that 
short-term  prices  may  onlv  sporadic, ally 
exceed  the  maxinuiiii  rate  so  that  the 
rise  in  pric:e  is  not  sufficient  to  attract 
new  pi[)eline  investment  But  if  {)rices 
rise  (inly  sporadically,  the  price  c;hange 
is  most  likely  due  In  an  increase  in 
demand  relative  tn  supply.  (  reating 
scarcity  rcints.  rather  than  the  sustained 
e.xercise  of  market  power.  In  any  event, 
the  sporadic:  nature  of  such  increases 


suggests  that,  even  if  market  power  is 
present,  any  harm  from  removing  the 
rate  ceiling  would  be  relatively  minor, 
since  it  would  occur  only  during  those 
short  periods  when  prices  exceed  the 
maximum  rate.  Any  possible  harm  from 
short-term  higher  prices  is  outweighed 
by  the  greater  efficiency  created  by  a 
more  effec:tivo  capacity  trading  market 
that  would  permit  those  short-term 
shippers  who  most  urgently  need 
capacity  during  peak  periods  to  have  a 
better  opportunity  to  obtain  capacity.  As 
discusseci  above,  if  short-term  prices 
rise  frequently  enough  to  make  the 
construction  of  additional  pipeline 
capacity  profitable,  the  pipeline  will 
have  the  incentive  to  build  that 
capacity,  which  provides  short-term 
shippers  with  an  additional  capacity 
option. 

Process  Gas  Consumers  suggest  that 
long-term  capacity  may  not  be  a  viable 
alternative  for  industrial  firms  because, 
unlike  marketers  and  LDCs;  who  are  in 
the  gas  business,  industrial  firms' 
principal  business  is  not  gas  and  their 
ability  to  purchase  long-term 
transportation  contracts  is  often 
inhibited  by  business  planning  cycles  of 
five  years  or  less.  But  those  are  the 
kinds  of  choices  shippers  have  to  make 
as  the  gas  market  becomes  more 
competitive.  If  shippers  want  price 
security,  they  need  to  share  the  risks  of 
new  construction  with  the  pipelines; 
they  cannot  require  that  pipelines  fully 
absorb  all  those  risks.  Shippers  that  are 
unwilling  tn  undertake  that 
commitment  can  purchase  gas  from 
marketers  or  can  choose  to  participate  in 
the  short-term  market,  with  full 
recognition  of  the  price  Huctuations 
inherent  in  that  choice.  Moreover,  the 
point  here  is  not  that  any  one  class  of 
customer  would  or  would  not  subscribe 
tn  new  construction.  If  short-term  prices 
produce  revenues  high  higher  than  the 
c:ost  of  new  construction,  the  pipeline 
has  the  incentive  to  construcrt  new 
capacity  to  capture  additional  revenue, 
and  shippers  who  .see  the  profit 
[jotential  in  obtaining  that  capacity  will 
subscribe,  because  they  can  resell  that 
(  apacity  for  more  than  it  costs  them. 

I'rocess  Gas  Consumers  alst)  argue 
that  the  Commission  has  failed  to  give 
sufficient  credence  to  its  contention  that 
LDCs  control  access  to  the  points 
bi'hind  their  citygates  and.  therefore, 
can  obviate  any  benefits  of  competitive 
ain'ss  tn  that  point   It  c;ontends  that  in 
the  past,  the  (^nmmissinn  proposed  to 
re<iuire  that  LD('s  provide  open  access 
servic:e  before  they  could  benefit  from 
removal  of  the  price  cieilings.^-'  It  further 


contends  that  alternative  capacity 
suppliers  may  not  be  meaningful 
alternatives  to  obtaining  capacity  from 
the  LDC.  because  using  secondary 
receipt  and  delivery  points  is  not  the 
equivalent  of  using  primary  points. 

In  the  first  place,  as  shown  in  Order 
No.  637.  over  80%  of  all  industrial  sales 
are  now  unbundled  and  unbundling 
programs  are  accelerating. ^''  Thus,  the 
need  for  the  Commission  to  impose  its 
own  requirements  for  open  access 
service  has  diminished.  Second,  the 
ability  of  an  LDC  to  exercise  market 
power  over  pipeline  capacity  is  limited 
because,  if  it  tries  to  withhold  capacity, 
that  capacity  becomes  available  from 
other  releasing  shippers  or  from  the 
pipeline  at  a  regulated  rate.  If  an  LOG 
holding  primary  firm  rights  attempts  to 
exercise  market  power  by  withholding 
capacity,  that  would  make  the  use  of  its 
points  available  to  shippers  buying 
capacity  from  other  releasing  shippers 
or  from  the  pipeline."*^  If  Process  Gas 
Consumers  is  arguing  that  LDCs  can 
exercise  market  power  over  their 
intrastate  facilities  by  refusing  to 
schedule  gas  for  a  shipper  behind  the 
city-gate,  state  regulatory  agencies  have 
primary  responsibility  for  policing  LDC 
activity  over  their  own  facilities. 
Moreover,  any  refusal  by  an  LDC  to 
schedule  gas  on  behalf  of  a  shipper 
would  be  readily  apparent  and.  if  such 
an  abuse  relates  to  interstate 
transportation,  the  Commission  can 
remedy  such  problems  through 
individual  case  procedures.  There  is  no 
need  to  retain  the  price  ceiling  for  the 
entire  class  of  LDC  shippers  based  only 
on  speculation  about  whether  some 
LDCs  will  refuse  to  schedule  capacity 
when  any  such  abuses  can  be  addressed 
in  individual  cases. 

The  National  Association  of  Gas 
Consumers  maintains  that  lifting  of  the 
price  ceiling  could  lead  to  speculative 
pricing.  As  explained  in  Order  No.  637, 
however,  high  prices  during  peak 
periods  are  a  legitimate  reaction  to 
supply  and  demand  forces.  As  long  as 
rapacity  is  not  being  withheld  from  the 
market,  high  prices  during  peak  periods 
are  the  competitive  response  to  market 
conditions  and  will  result  in  a  more 


• '  I'he  |ii()i'liin'  t  iinniil  ri'i  nvt-r  rtiiv  nf  thf 
piili-ntiiil  profil  l)v  rH '^■llg  prit  r  Ikhjium'  lis  ^illl'^  dCf 

i..|.p.'.| 


'  I'rod'ss  (".a»  (!ntisuiiit'i>  i  lU-s  to  Secondar\ 
M«rktrl  TrBn.>wi(:tiun>  on  Iiiterstalfi  Natural  Cias 


Pipeliiips.  Proposed  Experimi>ntal  Pilot  Prugrani  lo 
R'-litx  till"  Pnif  f  jp  fur  .Sp((iniiar\  Mark.pt 
TrHnsaction.-i.  76  FERC;  1  61.120  1IQ96) 

•Order  No  637.  65  KK  at  inifiB-^O    101-6H  III 
FHR(.  .Slats  &  Regs  RpsuUlinns  PrtMiiiljU'-,  %  (l.lWl. 
.11  11.251-52   ;U  261 

•"  '■■ir  pxamplf.  if  niip  <;apa(  ily  tioldfr  has  firm 
primary  puiiil  (  apai  iH  nf  UH)  MMBlu  and  does  not 
usi-  50  MMBlu  iif  thai  i  apa(  itv   nlher  shippers  can 
s(  hiviuU-  dp|i\Hrcis  lo  the  samn  point  usiii« 
spi  iiiularv  dp|ivt>r\  point  rights  or  intemiptible 
siTv  11  !•  This  makt's  it  diffic  ult  for  the  shipper 
holdiiiR  thf  primary  delivery  point  rights  to 
withhold  i.apar  itv 
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efficient  allocation  of  capacity  to  those 
valuing  it  the  most.  Indeed,  it  is  the 
current  price  regulated  system  that  can 
create  the  more  inefficient  system  and 
be  the  most  harmful  to  gas  consumers, 
because  regulated  rates  during  peak 
periods  may  prevent  those  shippers  who 
most  need  capacity  to  serve  their 
customers  from  obtaining  capacity  when 
they  need  it  most.  As  shown  by  the 
period  of  rate  regulation  of  wellhead 
prices,  the  maintenance  of  regulated 
rates  that  do  not  fit  with  market 
conditions  can  harm  consumers  by 
distorting  price  signals  and  thereby 
inhibiting  the  efficient  allocation  of 
resources.  In  any  event,  removal  of  rate 
regulation  for  capacity  release 
transactions  will  have  limited  effect  on 
pricing  behavior,  since  there  is  no  rate 
ceiling  for  bundled  gas  transactions  and 
firms  can  speculate  in  the  gas  market. 
Rather  thsm  exacerbating  pricing 
problems  during  peak  periods,  the 
lifting  of  rate  ceilings  on  capacity 
release  transactions  should  help  to 
provide  shippers  with  more  options  for 
dealing  with  those  problems. 

Amoco  and  Indicated  Shippers 
maintain  that  the  Commission  has  not 
provided  adequate  protection  against 
capacity  withholding  when  the  market 
rate  falls  below  the  regulated  maximum 
rate  for  pipeline  capacity.  They  argue 
that  at  rates  below  the  maximum  rate, 
the  pipeline  is  under  no  obligation  to 
sell  all  available  capacity  which  could 
permit  capacity  withholding. 

This  complaint  is  unrelated  to  the 
regulatory  changes  in  Order  No.  637. 
The  Commission  made  no  regulatory 
changes  with  respect  to  its  policy 
regarding  pipeline  and  release  rates  that 
are  below  the  maximum  rate.  As  shown 
above,  the  competition  between  firm 
shippers  and  the  pipelines  already  has 
significantly  limitetd  the  ability  of 
releasing  shippers  to  withhold  capacity 
and  to  selectively  discount  during  the 
off-peak  period  when  rates  are  below 
the  maximum  rate.  Moreover, 
Commission  policy  since  Order  No.  636 
has  been  to  permit  pipelines  and 
releasing  shippers  to  refuse  to 
discount.^'''  The  Commission  has  not 
changed  that  policy  here.  The  regulatory 
changes  in  this  rule,  therefore,  result  in 
no  additional  harm  to  short-term 


■'Pipeline  Service  Obligations  and  Revisions  to 
Regulations  Governing  .Self-Implementing 
Transportation  Lnder  Part  284  of  the  Oummission's 
Ri-gulations.  Order  No.  636-.^.  57  KR  36128  (.^ug 
12.  1992).  FF.KC;  -Stats  &  Regs   Regulations 
Preambles  |)an   1991-lune  1996]  1  30.950.  at  30.629 
(Aug   3.  1992)  (pipelines  are  not  required  to 
discount  or  accept  bids  at  less  than  the  maximum 
rate).  636-B,  61  FERC  I  61.272.  at  62.027-28 
(pipelines  not  required  to  discount  transportation 
rale),  tifi'd.  I  niled  Dis'.nbution  CompaniPS  v.  FEHC. 
88  F.3d  1 105.  1 141-42  (D.C.  Cir.  1996). 


shippers  when  rates  are  below  the 
maximum  rate  and  promise  greater 
efficiency  and  options  for  shippers 
during  peak  periods. 

Mitigation  Measures.  Amoco.  IPAA. 
and  Indicated  Shippers  contend  the 
Commission  erred  when  it  relaxed  price 
ceilings,  because  it  failed  to  adopt 
further  measures  to  mitigate  the  exercise 
of  market  power.  Amoco  contends  the 
fundamental  error  in  Order  No.  637  was 
the  failure  to  require  an  auction,  as 
proposed  in  the  NOPR,  to  ensure 
capacity  is  allocated  in  an  unbiased 
manner  to  promote  competition  while 
mitigating  market  power.  Indicated 
Shippers  contend  the  Commission  erred 
by  not  eliminating  the  exemption  from 
the  posting  and  bidding  requirements 
for  pre-arranged  deals  for  greater  than 
one  month  at  or  above  the  maximum 
lawful  rate  and  by  not  revising  its 
regulations  to  restrict  releasing  shippers' 
ability  to  impose  recall  conditions.  AGA 
and  a  number  of  LDCs  also  request 
clarification  as  to  whether  the 
exemption  for  releases  at  the  maximum 
rate  continues  to  apply. ^'' 

With  respect  to  Amoco's  argument, 
the  Commission,  in  fact,  will  continue 
to  require  bidding  for  capacity  release 
transactions,  which  is,  in  effect,  a  form 
of  capacity  aurtion.  Since  Order  No. 
636,  the  Commission  has  required 
posting  and  bidding  for  capacity  release 
transactions  as  protection  against  the 
potential  for  undue  discrimination  and 
the  exercise  of  market  power  in  the 
capacity  release  market.^''  Under 
Commission  regulations,  all  capacity 
releases  for  more  than  31  days  and  all 
rollovers  of  releases  of  31  days  or  less 
are  subject  to  the  bidding  process.  In 
Order  No.  636,  the  Commission 
permitted  an  exemption  from  the 
bidding  process  for  short-term  releases 
of  less  than  a  month,  because  of  a 
concern  at  that  time  that  the  pipeline's 
auction  process  could  be  too 
administratively  cumbersome  for  short- 
term  transactions.^" 

As  explained  in  Order  No.  637. 
electronic  commerce  is  growing, 
particularly  in  the  gas  industry,  and 
may  well  represent  the  future,  but  the 
comments  in  this  rulemaking,  including 
comments  by  those  seeking  rehearing. "^^ 
maintain  that  the  electronic  capabilities 


'"Atlanta  (jas  Light.  UGI.  Keyspan.  and 
Washington  C;as  also  request  clarification  of  this 
point 

''"18CFR284.8 

••<'  18  CFR  284, 8(h).  Pipeline  .Service  Obligations 
and  Revisions  to  Regulations  CJoverning  .Self- 
Implementing  Transportation  lnder  Part  284  of  the 
Ciommission's  Regulations.  Order  .No  636-A.  57  FR 
36128  (Aug   12.  1992).  FERC  Stats.  &  Regs. 
Regulations  Preambles  ||an.  1991-lune  1996) 
t  30.9.50,  at  30.553-54  (Aug.  3.  1992). 

*'■  Comments  bv  Process  Gas  Consumers. 


of  some  pipelines  today  still  do  not 
permit  a  mandaton,'  requirement  for  a 
daily  auction  and  that  a  daily  auction 
might  well  create  administrative 
difficulties  of  its  own.  Although  the 
Commission  strongly  encourages  both 
pipelines  and  third  parties  to  begin 
gaining  experience  with  the  use  of 
electronic  auctions  as  a  means  of 
allocating  available  capacity,  the 
Commission  determined,  based  on  the 
rulemaking  comments,  that  it  was  not 
the  time  to  impose  an  across-the-board 
requirement  for  a  mandatory  daily 
auction.  Nonetheless,  the  pre-existing 
posting  and  bidding  requirements  for 
capacity  release  will  continue  to 
promote  fair  and  equitable  capacity- 
allocation  and  inhibit  the  exercise  of 
market  power,  because  any  transactions 
of  longer  than  a  month  are  subject  to  the 
auction  and  transactions  of  less  than  a 
month  (while  initially  exempt)  will  be 
subject  to  the  auction  if  they  are 
continued  or  rolled  over. 

Indicated  Shippers  contend  the 
Commission  should  have  eliminated  the 
provision  (contained  in  the  current 
regulations)  that  exempts  from  the 
bidding  requirements  pre-arranged 
capacity  release  transactions  at  the 
maximum  rate.  Indicated  Shippers 
argue  that  maintaining  this  exemption 
prevents  non-affiliate  replacement 
shippers  from  fairly  competing  in  an 
open  capacity  market.  AGA  and  a 
number  of  LDCs  contend  in  their 
clarification  requests  that  the  exemption 
from  posting  and  bidding  for  releases  at 
the  maximum  rate  continues  to  apply.''' 

Although  there  is  apparently 
confusion  on  this  point,  the 
Commission  did  eliminate  this 
exemption  in  Order  No.  637.  Section 
284.8(h)  of  the  regulations  contains  an 
exemption  from  the  posting  and  bidding 
requirements  for  capacity  release 
transactions  at  the  "maximum  tariff  rate 
apphcable  to  the  release  " '' '  Since  the 
maximum  tariff  rate  is  no  longer 
applicable  to  short-term  capacity  release 
transactions,  the  exemption  does  not 
apply  as  long  as  the  rate  ceilings  are 
waived.  Nevertheless,  to  ensure  the 
regulations  are  clear,  the  Commission 
will  add  the  following  to  section  284.8 
(i)  of  the  regulations:  "The  provision  of 
paragraph  (h)(1)  of  this  section 
providing  an  exemption  from  the 
posting  and  bidding  requirements  for 
transactions  at  the  applicable  maximum 
tariff  rate  for  pipeline  services  will  not 
apply  as  long  as  the  waiver  of  the  rate 
ceiling  is  in  effect."  Section  284.8  (i) 
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alrtMdv  contains  d  pnivi.sinii  sptv  ifvinj; 
thdt  iiosting  and  bidding  will  .ippiv  to 
anv  rollnvors  or  continuation.s  of 
capac  itv  rploast-  d»>als  of  .11  davs  or 
his.s.''^ 

Thus,  undt!r  (ht-  (iommission 
rtimilations.  all  capacity  rBloase 
transactions  of  mort;  than  ^11  days  will 
hf  subjec:t  to  the  posting  and  bidding 
rf'qiiiremonts,  P'or  transactions  of  '.i\ 
davs  or  less,  shippers  can  enter  intfi 
prearranged  deals  that  are  not  subject  to 
the  posting  and  bidding  requirements 
But  all  rollovers  or  continuation  of  such 
deals  will  b«  subject  to  posting  and 
bidding  "' 

UG!  and  Atlanta  (ias  Light  seek 
rehearing  of  the  decision  to  eliminate 
the  maximum  rate  exemption  frr)m  the 
posting  and  bidding  requirements, 
claiming  that  continuing  the  exemption 
is  important  to  their  retail  unbundling 
initiatives  at  the  state  level. 

In  Order  No.  6.17,  the  Commission 
specifically  continued  the  existing 
posting  and  bidding  requirements  for 
capacity  release  transactions  to  ensure 
that  capacity  is  equally  available  to  all 
shippers  and  to  protect  against  undue 
discrimination  and  the  exercise  of 
market  power.'*''  Permitting  releases  at 
or  above  the  maximum  rate  to  be 
exempt  from  the  posting  and  bidding 
requirements  would  defeat  the  verv 
purpose  of  requiring  posting  and 
bidding  bv  enabling  releasing  shippers 
to  consummate  pre-arranged 
transactions  with  certain  shippers 
withfiut  giving  other  shippers  an 
opportunity  to  ccmipete  for  the  capacity. 
The  original  justification  for  exempting 
pre-arranged  deals  at  the  maximum  rate 
was  that,  as  long  as  a  rate  ceiling  wa.s 
in  effect,  no  other  shipper  could  beat  the 
pre-arranged  deal  and  bidding  and 
posting  requirements  would  be 
superfluous.'' '  When  the  maximum  rate 

"••  IHCFK  J84  H(i|  pmvul.-s  ili.il  ,iiiv  n.llovprs  (ir 

HXlf'llslulls  .IP'  sllll|i'i  I  111  Ihr  |MiSllln(  illlcl  (miIiIimu 
ri!c)iiiri'mi'iits 

'■  ■  I  luliT  •.(•(  tiiiM  JH4  HlhlUI,  .1  shipjiiT  I. ail  Hiilt^r 
mill  tiiuithiT  ?.hiirM>Tiii  (  11  iIiuh  nr  less)  p-Ichsi'  In 
thi'  wiiiK'  ri'pl.i(i'imMil  shippi't  vvithnul  pnsling  iirid 
tuiitli[ii^  if  JH  il.i\s  hi!\f  p,iss*Ml  sini  ♦'  th*'  [>rpvnms 
ri'li'iisH  III  thill  shipp'ir 

'"-()nl.T  Nil  hl7   »,'.  IK.il  HUH-.  Ill  KHRC  Stars 
■H  Kfys   Ki'xiil.iliiiiis  l'r>',iiiilil..s  1  II  ci'O.iil  .ll,J7ij 
*>fH  t'lpi'lmi'  .SiTV  II II  ( lliliu.iliuiis  diiil  K<-\  Isiuiis  111 
Ki'i;uliilioiis  <  .iiviTiimn  Sflt  lMlpllllll•'llll^^ 
t  r.iiispnrlrtliiiii  I  iiiliT  I'lirt  JH4  nt  tilt'  (iminiissiiin''. 
KiiKiil.iliiiiis,  Dril'T  No  hid   .A    'i7  KK  IhlJH  |,\iin 
I-'.  lil>tj)   HKC  SI. lis  K,  KcKs   K.'Kiilrfliiiiis 
I'rMiimlilHs  ||,in    I'l'll-lmu'  l<l<lt>H  lO.')"!!)  .il  lll.'j'">1 
(.\UK    I,  I't'li;!  IpiistiiiH  'I'kI  liiililiiiK  iii'i'ili'il  Id  ({ivi- 
ill  p.irtirs  ,111  iippiirtiiiiiU  In  iilil.iiii  I  .1)1.11  ilv  In 
liiililiiiK  till'  luijlu'sl  r.ili'l 
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IIbii  nt91 -lull.-  14i|».|1  11.1117  rtl  tl.llh  IMtir  2'». 
I'm*)!  r  whiTi  Ihi'  pri-  cirraiiKi'il  ili-iil  is  al  Ihc 
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ceiling  is  lifted,  posting  and  bidding 
becomes  necessary  to  protect  against 
undue  discrimination  and  to  ensure  that 
capacity  is  properly  allocated  to  the 
shipper  placing  the  greatest  value  on  the 
capacity 

The  imposition  of  posting  and 
bidding  will  not  prevent  LDCs  from 
entering  into  pre-arranged  deals  under 
state  unbundling  programs,  as  the 
clarification  and  rehearing  requests 
suggest   LDCs  can  still  enter  into  pre- 
arranged transactions  of  less  than  one 
year  and  the  pre-arranged  shipper  is 
guaranteed  to  receive  the  capacity  as 
long  as  it  is  willing  to  match  the  highest 
rate  bid  for  that  capacity.  LDCs  also  can 
enter  into  pre-arranged  deals  exempt 
from  the  posting  and  bidding 
requirements  by  entering  into  a  pre- 
arranged release  for  one  year  or  more  at 
the  maximum  rate. 

In  individual  cases  where  an  LDC 
considers  a  further  exemption  from  the 
posting  and  bidding  requirement 
essential  to  further  a  state  retail 
unbundling  program,  it  may  request  the 
Commissicm  to  waive  the  regulation, 
permitting  the  LDC  to  consummate  pre- 
arranged deals  at  the  pipeline's 
maximum  tariff  rate  without  having 
those  transactions  subject  to  competitive 
posting  and  bidding.  If  the  LDC  seeks 
such  a  waiver,  it  must  be  prepared  to 
have  all  of  its  capacity  release 
transactions  and  any  re-releases  of  that 
capacity  limited  to  the  applicable 
maximum  rate  for  pipeline  capacity. 
The  LDC;  should  not  be  able  to  sell  to 
some  shippers  without  a  rate  ceiling, 
protecting  other  favored  shippers  from 
the  bidding  process.  All  such  waiver 
applications  must  either  be  filed  jointly 
with  the  appropriate  state  regulatory 
authority  or  must  include  a  verified 
statement  by  that  authority  stating  why 
the  request  is  necessary  to  promote  a 
legitimate  state  goal. 

Indicated  Shippers  also  contend  the 
Commission  should  eliminate  the  right 
of  releasing  shippers  to  impose  recall 
conditions  on  releases.*"  They  maintain 
that  releasing  shippers  can  abuse  their 
recall  rights  by  recalling  the  capacity 
from  third  parties  and  then  reselling  it 
at  higher  prices,  while  not  recalling 
capacity  from  affiliates  The 
Commission  sees  no  basis  for 
prohibiting  releasing  shippers  from 
imposing  riHrall  rights.  Recall  rights  add 
capai  ity  to  the  release  market  by 
enabling  shippers  to  release  capacity 
when  they  do  not  nettd  it.  and  then 


recall  the  capacity  when  necessary  for 
their  needs.  Without  the  ability  to 
impose  recall  rights,  releasing  shippers 
may  be  reluctant  to  release  capacity  out 
of  concern  that  weather  patterns  will 
change.  If  replacement  shippers  are 
concerned  about  abuse  of  the  recall 
process  in  the  scenario  envisaged  by 
Indicated  Shippers,  they  can  refuse  to 
enter  into  recallable  release  transactions 
unless  the  releasing  shipper  guarantees 
that,  if  a  recall  is  exercised,  it  will  not 
be  able  to  resell  that  capacity. 
Allegations  concerning  abuse  of  recall 
conditions  also  can  be  examined  by  the 
Commission  through  the  complaint 
process. 

Potential  Affiliate  Abuse:  Amoco, 
Process  Gas  Consumers,  NCSA,  and 
Ohio  Oil  and  Gas  Association  contend 
that  removing  the  price  ceiling  for 
released  capacity  provides  an 
opportunity  for  affiliate  abuse  because  it 
creates  an  incentive  for  the  pipeline 
corporate  entity  to  transfer  capacity 
from  the  pipeline  to  its  affiliate,  which 
is  not  subject  to  the  price  ceiling. 

Pipelines  cannot  simply  transfer 
capacity  to  an  affiliate.  Pipelines  are 
required  to  allocate  their  capacity  on  a 
non-discriminatory  basis  and  must  sell 
the  capacity  to  the  shipper  bidding  the 
highest  net  present  value  for  the 
capacity.  Thus,  if  unaffiliated  shippers 
project  that  profits  can  be  made  by 
selling  short-term  capacity  above  the 
price  ceiling,  they  can  bid  against  the 
affiliate  to  obtain  capacity  from  the 
pipeline.'"'' 

Moreover,  as  the  Commission 
explained  in  Order  No.  637,  the  removal 
of  the  rate  ceiling  effects  little  change 
from  the  market  today  because  pipeline 
affiliates  are  currently  able  to-make 
bundled  gas  sales  where  the 
transportation  component  of  the 
transaction  is  not  subject  to  the  rate 
ceiling.  Removal  of  the  rate  ceiling, 
coupled  with  the  reporting 
requirements,  therefore,  may  make  these 
transactions  more  transparent,  because 
affiliates  will  have  a  greater  incentive  to 
release  transportation  and  pipelines 
must  post  such  transactions.  The  rate 
ceiling  on  pipeline  capacity  also  will 
continue  to  protect  against  the  exercise 


"".A  recall  r.ondition  is  a  leriii  in  llie  rHleus*"  thai 
tMiables  Ihe  rrlcasiiiK  sliipptr  tu  use  thn  i  apaiilv  in 
1  eriain  ciri.uinslaiiios  fur  vxaniplM,  ifthi- 
t>'inp<>ralurf  ilrnps  In  a  pmnl  wHith  lh>'  rfloasinx 
shippiT  iiffds  till-  (  apai  ilv  to  scrvf  its  own 
I  iislomtTs 


""Thuri'  mav  bn  little  incentive  for  the  afTiliate  to 

mflal''  thf  ii>-I  pri'sfnl  valiit"  nf  its  bid.  for  example, 
liv  inc  riMsiiik!  the  i  onlrari  iluration    The  unaffiliated 
sbippiT  vviiulil  txi  willing  lo  bill  a  net  prtiseiil  value 
up  III  lis  expei  tation  of  the  value  ol  the  i  apai  ilv 
If  Ihe  affiliate  nbtains  the  i  apai  itv  bv  bidding  a 
hnjher  iiel  present  value,  the  i  orporate  entltv  loses 
the  iipportuniU  In  obtain  the  revenue  the 
uiiaffilialed  shipper  would  have  paiil    .\s  lon^  as 
the  expei  ted  future  value  of  thi'  lapai  Ilv  does  not 
exLi'ed  the  aiiiiiunl  bid  bv  the  iinaffiliateil  shipper, 
the  I  orporate  entity  i  annul  expect  to  rei  imp  the 
revenue  il  would  have  rweived  from  the 
unaffiliated  shippi-r 
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of  market  power  in  the  event  capacity  is 
held  by  a  pipeline  affiliate.  The  pipeline 
affiliate,  like  any  other  firm  shipper, 
will  be  unable  to  withhold  capacity  and 
exercise  market  power  because,  if  the 
affiliate  refuses  to  sell  released  capacity, 
buyers  can  obtain  that  capacity  as 
interruptible  transportation  at  a  just  and 
reasonable  rate  from  the  pipeline. 

Amoco  suggests  that  a  pipeline  and  an 
affiliate  or  partner  could  conspire  to 
withhold  capacity  through  a  number  of 
artifices;  nominating  gas  into  the 
pipeline  but  not  delivering  it; 
purchasing  park  and  loan  services  at  a 
low  rate;  moving  gas  to  market  area 
storage  or  line  pack;  or  having  the 
affiliate  use  the  unreliability  of 
interruptible  service  as  a  threat  to 
induce  the  buyer  to  purchase  released 
capacity  at  a  higher  than  competitive 
price.  NGSA  similarly  contends  that  a 
firm  shipper  can  create  artificial  periods 
of  peak  demand  by  nominating,  but  not 
using  just  enough  capacity  to  drive  up 
demand  for  capacity  while  decreasing 
the  availability  of  interruptible 
transportation. 

All  of  these  techniques  would  be 
costly  to  implement,  costs  which  would 
limit  the  incentive  to  attempt  them.  The 
pipeline's  sale  of  parking  and  loan 
service  at  a  lower  than  market  rate  costs 
the  pipeline  the  opportunity  cost  of 
selling  that  service  to  someone  else. 
Nominating  gas,  but  not  taking  delivery, 
could  result  in  scheduling  or  imbalance 
penalties,  and  to  the  extent  that  capacity 
is  not  used,  the  pipeline  would  still 
have  the  obligation  to  sell  the  unused 
capacity  as  interruptible  or  short-term 
firm  service.  Moving  gas  to  storage  or 
line  pack  when  it  is  not  truly  needed 
results  in  costs  to  the  shipper  for  the  gas 
and  transportation  and  the  consequent 
reduction  in  storage  and  line  pack 
fiexibility.  No  protection  against  market 
power  can  be  considered  absolute;  even 
the  market  analysis  advocated  by  those 
seeking  rehearing  cannot  perfectly 
predict  whether  market  power  may  be 
exercised.  But  the  benefits  of  removing 
the  rate  ceiling  here  outweigh  the 
limited  potential  for  the  exercise  of 
market  power  inherent  in  these 
scenarios.  Further,  the  Commission 
stands  ready  to  investigate  complaints 
about  such  abusive  practices. 

In  Order  No.  637.  the  Commission 
recognized  that  affiliate  transactions 
could  be  troublesome  in  one  respect: 
where  the  affiliate  holds  large  quantities 
of  pipeline  capacity  and  the  pipeline 
determines  not  to  construct  new 
capacity  in  order  to  increase  scarcity 
rents  for  the  affiliate.""  The  Commission 


found  that  this  situation  exists  today, 
with  affiliates  able  to  make  bundled 
sales  to  reap  scarcity  rents,  but  there 
seems  little  indication  that  profits  from 
scarcity  exceed  those  that  can  be  earned 
by  the  pipeline  from  new  construction, 
since  pipeline  construction  applications 
have  not  noticeably  declined.  Because 
of  the  possibility  of  such  affiliate  abuse, 
however,  the  Commission  will  be 
particularly  sensitive  to  complaints  that 
pipelines,  on  which  affiliates  hold  large 
blocks  of  capacity,  are  refusing  to 
undertake  construction  projects  when 
demand  exists  and  will  be  prepared  to 
take  remedial  measures  in  cases  where 
such  concerns  are  established. 

Process  Gas  Consumers  and  NGSA 
maintain  that  the  Commission's  reliance 
on  historic  construction  information 
ignores  the  current  trend  toward  greater 
concentration  in  the  industry'  and  the 
concentration  of  pipeline  capacity  in  the 
hands  of  affiliates.  As  a  result,  NGSA 
contends  that  the  Commission  should 
condition  the  removal  of  the  price 
ceiling  for  pipeline  affiliates  on  the 
pipeline's  including  a  tariff  provision 
requiring  it  to  put  in  interconnections 
and  to  construct  capacity  when 
requested  by  customers  willing  to  pay 
the  costs  of  construction. 

NCSA's  concern  with 
interconnections  already  has  been 
addressed  by  the  Commission.  The 
Commission's  policy  requires  pipelines 
to  provide  interconnects  to  any  shipper 
that  constructs,  or  pays  for  construction 
of  the  facilities  needed  for  the 
interconnection,  as  long  as  the 
interconnection  does  not  adversely 
affect  pipeline  operations,  violate 
applicable  environmental  or  safety 
regulations,  or  violate  right-of-way 
agreements.'"'  With  respect  to  refusals  to 
build  additional  mainline  capacity,  the 
Commission  can  take  remedial  action 
when  warranted.  Among  the  potential 
remedies  that  could  be  considered 
would  be  limiting  the  rates  at  which  the 
affiliate  can  release  capacity,  limiting 
the  amount  of  capacity  the  affiliate  can 
hold,  prohibiting  the  affiliate  from 
holding  capacity  on  its  related  pipeline, 
or.  as  NGSA  suggests,  conditioning  the 
affiliate's  continued  right  to  exceed  the 
price  ceiling  on  the  pipeline's 
agreement  to  construct  capacity  for 
which  the  shipper  is  willing  to  pay. 

More  Limitea  Experiment. 
Recognizing  the  value  of  experimental 
programs,  Process  Gas  Consumers 
contends  that  if  the  Commission 
chooses  to  proceed  with  an  experiment 
in  lifting  price  ceilings,  it  should  narrow 
the  scope  of  the  experiment  to  select 
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markets  where  competition  appears  to 
be  the  most  robust  and  to  place  some 
form  of  ceiling  on  the  prices  that  can  be 
charged. 

The  Commission  sees  little  value  in 
further  limiting  the  scope  of  the  waiver. 
First,  as  discussed  above,  the 
Commission  has  concluded  that  there 
are  sufficient  protections  to  go  forward 
with  the  relaxation  of  the  price  ceiling 
for  short-term  capacity  release 
transactions  in  all  markets.  Second,  the 
Commission  finds  that  limiting  the 
program  in  these  ways  will  eliminate 
information  that  is  needed  to  evaluate 
the  effects  of  price  cap  removal  and  is 
otherwise  infeasible.  The  impact  of 
removing  price  ceilings  will  occur 
principally  in  markets  where,  due  to 
weather  conditions,  demand  increases 
and  capacity  becomes  scarce.  Such 
markets  cannot  be  anticipated  in 
advance,  so  that  a  geographic  or  other 
limitation  may  yield  little  useful 
information  by  the  end  ot  the  two-year 
period.  Limiting  the  waiver  only  to 
those  markets  that  are  already  presumed 
to  be  competitive  simileu-ly  will  provide 
little  information  on  how  markets  across 
the  board  behave.  Such  a  limitation 
would  be  tantamount  to  conducting  an 
experiment  with  only  a  control  group, 
excluding  those  markets  whose 
performance  is  most  important  to 
monitor.  To  evaluate  the  waiver,  the 
Commission  needs  to  be  able  to  examine 
the  effects  of  removing  the  price  ceiling 
on  all  markets,  both  those  which  may 
appear  competitive  and  those  with 
higher  concentration  ratios. 

2.  Pnce  Ceiling  for  Pipeline  Capacity 

CNG,  Great  Lakes.  Kinder-Morgan. 
Koch,  and  Williams  contend  the 
Commission  erred  in  not  removing  rate 
regulation  for  pipeline  short-term 
ser\'ices.  They  maintain  that  if  the 
market  is  workably  competitive  enough 
to  permit  lifting  of  the  price  ceiling  for 
capacity  release  transactions,  it  also 
should  be  sufficiently  competitive  to  lift 
the  price  ceiling  for  pipeline  short-term 
services.  Kinder-Morgan  and  Koch 
maintain  the  regulation  of  pipeline 
services  is  not  justified  as  a  protection 
against  withholding  of  capacity  by 
releasing  shippers  because  firm  shippers 
can  manipulate  the  nomination  process 
to  withhold  capacity. 

The  Commission  in  this  rule 
determined  to  make  only  incremental 
changes  in  its  regulatory-  policies  to 
promote  efficiency,  establishing  an 
ongoing  process  to  consider  whether 
more  fundamental  changes  should  be 
adopted.  Since  unbundling,  the 
regulation  of  pipeline  ser\'ices  has  been 
the  basic  protection  against  the  potential 
exercise  of  market  power  over 
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transportation  service,  and  in  making 
incremental  changes  to  its  current 
regulatory  system,  the  Commission 
chose  not  to  disturb  this  traditional 
protection.  The  Commission,  therefore, 
waived  the  price  ceiling  only  for 
c:apacity  release  transactions,  as  urged 
by  a  number  of  commentors.  including 
pipelines,  who  contended  that  removal 
of  rate  ceilings  for  capacity  release 
transactions  is  a  first  step  toward  the 
goal  of  revising  regulatory  policy  to 
enhance  efficiency    -' 

In  addition,  pipelines  do  have 
avenues  for  lifting  price  ceilings  for 
their  short-term  services.  In  Order  No 
637,  the  (Commission  stated  that 
pipelines  could  lift  price  ceilings  for 
their  capacity  if  they  implement  an 
auction  process  that  protects  against  the 
exercise  of  market  power  They  also  can 
file  for  market  based  rates  under  the 
(-ommissi(m's  Alternative  Rate  Design 
Policy  if  thev  can  demonstrate  that 
sufficient  competition  exists  in  the 
short-term  market  so  that  the  removal  of 
rate  regulation  for  all  short-term  services 
will  not  permit  the  exercise  of  market 
power. 

3.  Implementation  of  the  Waiver 

.Several  rehearing  requests  seek 
rehearing  or  clarification  regarding  the 
way  in  which  the  waiver  of  the  rate 
ceiling  for  short-term  release 
transactions  will  be  applied 

a.  Refund  Requirenwnt  IPAA  and 
Indicated  .Shippers  contend  that  the 
(Commission  should  impose  a  refund 
requirement  in  the  event  the 
Commission  or  a  reviewing  court 
concludes  the  removal  of  rate  ceilings 
for  short-term  released  capacity  is 
unlawful  The  imposition  of  a  refund 
requirement  would  run  counter  to  the 
purpose  of  waiving  the  rate  ceiling.  (Jne 
of  the  reasons  for  lifting  the  rate  ceiling 
was  to  give  releasing  shipptTs  an 
incentive  to  move  transactions  from  the 
opaque  bundled  sales  market  to  the 
transparent  capacity  release  market,  so 
that  the  (Commission  can  obtain  useful 
data  about  the  effect  of  lifting  the  price 
cap  during  the  Iwo-yoar  waiver  period. 
If  releasing  shippt'rs  know  thev  .in- 
subject  to  a  potential  refund 
retpiirement.  thev  will  be  less  likely  to 
use  capacity  reltsise  .is  opposed  to 
making  bundled  sales.''  Moreovei".  .iii 
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across-the-board  refund  condition  is  not 
necessary  because,  should  the 
Commission  determine  in  an  individual 
case  that  a  releasing  shipper  has  abused 
its  market  power,  the  Commission  has 
the  authority  under  section  16  of  the 
N(jA  to  take  appropriate  remedial  action 
that  can  include  remedies  to  prevent 
unjust  enrichment.^* 

o  Compliance  with  Reporting 
Requirements  NCSA  and  Indicated 
.Shippers  contend  the  Commission  erred 
in  lifting  the  price  ceiling  before 
pipelines  comply  with  the  tariff  and 
reporting  requirements  established  in 
Order  No.  637.  They  contend  that  the 
tariff  changes,  such  as  enhancing 
segmentation,  and  the  reporting 
requirements  are  intended  to  enhance 
competition  and  permit  better 
monitoring  of  the  marketplace,  and, 
accordingly,  they  maintain  the  waiver  of 
the  rate  ceiling  should  be  postponed 
until  these  enhancements  are  in  place. 

The  Commission  finds  no  reason  to 
delay  removal  of  the  price  ceiling  to 
await  pipeline  compliance  with  other 
aspects  of  Order  No.  637.  particularly 
given  the  efficiency  benefits  identified 
in  Order  No  637  that  open  capacity 
trading  will  bring.  The  revised  reporting 
requirements  primarily  are  to  obtain 
more  information  about  pipeline 
capacity  and  to  make  the  reporting  of 
pipeline  transactions  conform  with  the 
existing  reporting  requirements  for 
capacity  release  transactions  The 
reporting  requirements  related  to 
capacity  release  transactions  essentially 
are  the  same  as  they  were  before,  and 
will  provide  information  about  capacity 
release  transactions  sufficient  to  permit 
the  industry  and  the  Commission  to 
monitor  these  transactions.  Although 
the  compliance  filings  with  respect  to 
segmentation  are  designed  to  improve 
the  current  system,  many  pipelines 
already  permit  segmentation  on  their 
systems  and  the  rule  contains  sufficient 
other  prot«K:tions  against  the  exercise  of 
market  power  that  implementation  of 
the  rate  ceiling  waiver  need  not  wait  for 
implementation  of  enhanced 
segmentation. 

r  Tahft  Requirement.  Process  Gas 
( Innsiunt'rs  maintains  the  Commission's 
relaxation  of  the  price  cap  violates 
section  4  of  the  NCA  under  the 
principles  established  in  Maislin 
Inihistnes.  r  S  .  Iiu    v  Pnman' Steel, 
hit ..'  •  because  the  rates  for  c:apacity 
relea.se  transactions  will  not  be  on  file 


prior  to  the  rate  being  collected.  The 
Commission  finds  no  violation  of  the 
requirements  of  section  4  of  the  NGA. 
Unlike  Maislin,  which  involved  a 
statute  providing  for  common  carriage, 
section  4  of  the  Natural  Gas  Act 
envisions  that  individualized  contracts 
will  be  used  to  establish  rates  for  the 
sale  of  gas,'*"  and  such  contracts  can 
become  effective  even  before  the  rates 
are  filed  with  the  Commission." 

The  Commission  is  complying  with 
the  filing  and  notice  requirements  of 
section  4  by  requiring  the  pipelines  to 
file  tariffs  setting  forth  the  conditions  of 
capacity  release  and  specifying  that  the 
rates  for  capacity  release  transactions 
will  be  established  by  contract  between 
the  releasing  and  replacement  shippers. 
The  Commission  further  is  satisfying 
these  requirements  by  requiring  the 
posting  of  the  rates  on  Internet  web  sites 
no  later  than  the  first  nomination  for 
service  under  an  agreement.^"  Section  4 
of  the  NGA  provides  that  the 
Commission  can  establish  the  "rules 
and  regulations"  for  how  rate  schedules 
will  be  filed,  and  that  the  Commission 
can  waive  the  advance  30  day  filing 
requirement  and,  in  so  doing,  specify 
'the  time  when  they  shall  take  effect 
and  the  manner  in  which  they  shall  be 
filed  and  published."  ^^  Using  modem 
electronic  methods  to  provide  fast  and 
effective  dissemination  of  rates  to  the 
public  using  computers  satisfies  the 
statutory  goal  of  open  posting  of  rates. 

d.  Effective  Date.  Columbia  Gas  and 
Enron  request  clarification  that  the 
removal  of  the  price  ceiling  does  not 
take  effect  until  the  Commission  has 
accepted  tariff  changes  to  remove 
pipeline  tariff  provisions  inconsistent 
with  the  removal  of  the  price  ceiling. 
The  Commission  denies  the  request. 
Under  Order  No.  637.  the  rate  ceiling 
was  removed  from  capacity  release 
transactions  on  the  day  the  regulation 
(section  284.8  (ij)  became  effective, 
March  26.  2000.  To  reduce  the  tariff- 
filing  burden  on  pipelines,  the 
(Commission  provided  them  with  a 
period  of  up  to  180  days  to  remove 
potentially  inconsistent  tciriff 
provisions,  but  that  grace  period  did  not 
change  the  effective  date  of  the 
regulation. 
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B.  Peak  and  Off-Peak  Rates 

Order  No.  637  provides  that  pipelines 
may  institute  value-based  peak/off-peak 
rates  for  all  short-term  services  as  one 
possible  method  of  promoting  allocative 
efficiency  that  is  consistent  with  the 
goal  of  protecting  customers  from 
monopoly  power.""  Short-term  services 
are  defined  to  include  short-term  firm 
and  interruptible  service  and  multi-year 
seasonal  contracts.  Implementation  of 
peak/off-peak  rates  can  promote  several 
important  policy  goals.  Specifically, 
peak/off-peak  rates  could  remove  one  of 
the  biases  favoring  short-term  contracts, 
reduce  the  need  for  discounts  and 
reliance  on  discount  adjustments,  and 
increase  efficiency  in  short-term 
markets  by  allowing  prices  to  better 
reflect  demand  during  peak  periods. 
Order  No.  637  provides  that  in 
implementing  peak/off-peak  rates,  the 
pipeline  must  stay  within  its  annual 
revenue  requirement  and,  thus,  smy 
increases  in  rates  at  peak  must  be  offset 
by  decreases  in  off-peak  rates. 

The  discussion  oi  peak/off-peak  rates 
in  Order  No.  637  was  a  statement  of 
policy  and  not  a  rule  that  imposed  any 
requirements  on  pipelines  or  changed 
current  Commission  regulations.  As  the 
Commission  explained,  the  current 
regulations"'  and  Commission 
precedent  already  recognized  that  peak/ 
off-peak  rates  have  a  role  in  the 
ratemaking  process."^ 

The  policies  adopted  in  Order  No.  637 
are  intended  to  facilitate  the 
implementation  of  peak/off-peak  rates 
with  a  flexible  policy  that  will  permit 
the  use  of  a  wide  variety  of  peak/off- 
peak  rate  methods.  As  the  Commission 
explained,  there  is  more  than  one 
reasonable  way  to  implement  peak/off- 
peak  rates  based  on  value  of  service 
concepts,  cuid  some  methods  may  work 
better  for  certain  systems  than  others. 
Therefore,  the  Commission  did  not 
adopt  any  one  method  of  developing 
peakVoff-peak  rates,  but  left  the  details 
of  the  implementation  of  peak/off-peak 
rates  to  individual  pipelines. 

Order  No.  637  permits  pipelines  to 
implement  peak/off-peak  rates  through 
limited  section  4  pro  forma  tariff  filings 
subject  to  several  conditions."*  First,  if 
the  pipeline  seeks  to  implement 
seasonal  rates  in  a  limited  section  4 
filing,  it  must  include  in  its  proposal  a 
revenue  sharing  mechanism  that  will 


""Order  No  637  at  93-106 

"'Thp  Commission  cited  18  CFR  284.7(c)(3)(i). 

"•'The  Commission  cited  tho  RatP  Design  Policy 
Statement.  47  FERC  1  61 ,295  at  62.054  (1989) 

"Order  No  637  provides  that  the  pro  forma 
filing  would  be  noticed  with  comments  due  in  21 
days,  rather  than  the  12  days  permitted  for  tariff 
Tilings,  and  the  (Commission  would  act  on  the 
proposal  within  60  days. 


provide  for  at  least  an  equal  sharing  of 
any  increased  revenues  with  its  long- 
term  customers.  In  addition,  Order  No. 
637  provides  that  after  12  months 
experience  with  peak/off-peak  rates,  the 
pipeline  must  prepare  a  cost  and 
revenue  study  and  file  the  study  with 
the  Commission  within  15  months. 
Based  on  the  cost  and  revenue  study, 
the  Commission  will  determine  whether 
any  rate  adjustments  are  necessary  to 
the  long-term  rates,  and  may  order  such 
adjustments  prospectively. 

AGA,  Keyspan,  New  England.  UGI. 
Amoco,  IPAA,  Indicated  Shippers. 
Process  Gas  Consumers,  NGSA.  NA(iC, 
NASUCA,  INGAA,  CNG,  Coastal 
Companies,  Columbia,  Enron,  Kinder 
Morgan,  Koch,  and  The  Williams 
Companies  (TWC)  seek  rehearing  or 
clarification  of  this  portion  of  Order  No. 
637.  Indicated  Shippers  argue  that  the 
Commission's  policy  statement  fails  to 
comply  with  the  Administrative 
Procedure  Act.  Several  shipper  groups 
argue  that  the  Commission  should 
require  pipelines  to  implement  peak/off- 
peak  rates  in  a  full  section  4  proceeding, 
while  the  pipelines  argue  that  the 
limited  section  4  procedures  established 
by  the  Commission  are  too  burdensome. 
The  LDCs  ask  the  Commission  to  clarify 
the  application  of  peak/off-peak  rates  to 
captive  customers. 

1.  Compliance  With  the  Administrative 
Procedure  Act 

Indicated  Shippers  argue  that  insofar 
as  Order  No.  637  establishes  specific 
mechanisms  for  the  implementation  of 
peak/off-peak  rates,  it  is  not  a  policy 
statement,  but  is  a  substantive  rule,  and 
that  the  Commission  erred  in 
promulgating  this  final  rule  without 
complying  with  the  notice  and  comment 
requirements  of  the  Administrative 
Procedure  Act  {APA)."'»  Indicated 
Shippers  state  that  the  Commission's 
statement  that  peak/off-peak  rates  are 
allowable  under  the  Commission's 
regulations  may  qualify  as  a  policy 
statement  or  interpretive  rule  that  is 
exempt  from  the  notice  and  comment 
requirements  of  the  APA,"^  but 
mechanisms  applicable  to  the  filings  to 
implement  peak/off-peak  rates  are 
substantive  requirements  of  general 
applicability  that  must  be  subject  to 
notice  and  comment. 

Indicated  Shippers  argue  that  under 
the  APA,  a  policy  statement  is  "only 
supposed  to  indicate  an  agency's 
inclination  or  leaning,  [and  is]  not  in 


•«5  U.S.C.  553(b)(3),  (c). 

"5  The  notice  and  comment  requirements  of  the 
.APA  are  not  applicable  to  "interpretive  rules, 
general  statements  of  agency  policy,  or  rules  of 
agencv  organization,  prcjcodure,  or  practice.  *    "    '' 
5  use,  553(b)(3)(A). 


any  way  binding  on  the  agency."  "•' 
Indicated  Shippers  argue  that  the  pro 
forma  tariff  filing,  the  revenue-sharing 
mechanism,  and  the  cost  and  revenue 
study,  do  not  meet  the  criteria  for  a 
policy  statement  because  they  are 
binding  on  the  agency  and  the 
pipelines.  Further.  Indicated  Shippers 
argue  that  the  Commission  has  created 
new  rights  and  duties  for  pipelines 
choosing  to  implement  peak  and  off- 
peak  rates.  According  to  Indicated 
Shippers.  Order  No.  637  creates  new 
rights  because  pipelines  and  long-term 
shippers  will  reap  the  benefits  of 
sharing  increased  revenues  from  short- 
term  shippers;  it  creates  new  duties 
because  it  imposes  on  the  pipeline  an 
obligation  to  perform  a  cost  and  revenue 
study. 

Further.  Indicated  Shippers  state  that 
the  pro  forma  tariff  filing  and  the 
revenue  sharing  mechanism 
fundamentally  change  the  allocation  of 
costs  between  short-term  and  long-term 
shippers,  effectively  increase  pipeline 
rates,  and  allow  pipelines  to  retain  50 
percent  of  the  increased  rates  even 
though  this  increases  their  allowable 
rate  of  return.  Indicated  Shippers  argue 
that  none  of  these  mechanisms  were 
mentioned  in  the  NOPR,  and  therefore 
the  parties  did  not  have  an  opportunity 
to  comment  on  them.  Indicated 
Shippers  argue  that  the  Commission 
must  provide  another  notice  and 
comment  period  on  the  mechanisms 
identified  in  the  Rule,  including  the  pro 
forma  tariff  filing,  the  revenue  crediting 
mechanism,  and  the  cost  and  revenue 
study. 

As  explained  in  Order  No.  637.  peak/ 
off-peak  rates  are  currently  available  as 
a  ratemaking  methodolog\'  under  the 
Commission's  regulations  and  prior 
decisions.  Nothing  in  Order  No.  637 
imposes  any  requirements  on  the 
pipelines — the  decision  to  implement 
peak/off-peak  rates  is  entirely 
voluntary' — or  changes  Commission 
regulations.  Thus,  Order  No.  637  does 
not  promulgate  substantive  rules  that 
establish  a  "standard  course  of  action 
which  has  the  force  of  law.  " ""  The 
Commission  did  not  establish  a  method 
of  developing  peak/off-peak  rates,  but 
left  this  and  other  issues  such  as  the 
revenue  sharing  mechanism  to  be 
resolved  in  the  individual  proceedings. 
The  Commission  did  give  guidance  and 
direction  on  how  peak/cff-peak  rates 
could  be  implemented  in  the  individual 


•"'Indicated  Shippers  i  ite.  inter  alia.  Hudson  \ 
FAA.  192  F  3d  1031,  1034  (D  C:  Cir    1999). 

""  Patilic  Gas  and  Elcrtnr  Co  v  FEHC.  506  F.2d 
33.  38  (DC,  Cir   1974) 
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alloiidlivt' effiLij'ncv  is  properly 
considered  a  policy  statement,  but 
attempt  to  ilistinguish  the  reyenue 
sharing  mechanism  as  a  separate  matter 
that  creates  new  rights  and  duties. 
However,  the  revenue  sharing 
mechanism  does  not  create  a  "right"  to 
additional  revenues  As  the  C^ommission 
exjilained  in  Order  No  6.17,  the 
yoluntarv  implementation  of  peak/off- 
peak  rates,  as  currently  permitted  under 
Ciommission  policy,  could  lead  to 
increa.sed  revenues  ""  The  ('ommission 
has  found  here,  as  a  matter  of  polu:y. 
that  a  revenue  sharing  mtnihanism  is 
nw;essary  to  provide  for  an  equitable 
division  of  those  revenues  as  part  of  the 
implementation  of  peak/off-peak  rates 
in  a  limited  section  4  Tiling 

The  (Commission  has  the  discretion  to 
direct  the  conduct  of  its  proceedings  it 
is  within  that  discretion  for  the 
Commission  to  conclude  that  it  will  use 
a  limited  section  4  rather  than  a  full 
section  4  proceeding  to  implement  peak 
rates  and  to  require  pipelines  to  submit 
a  cost  and  revenue  study 

In  any  event.  Indicated  Shippers  and 
the  other  petitioners  have  had  an 
opportunity  to  submit  their  views  on  the 
use  of  a  fin>  foniui  tariff  filing,  the 
revenue  sharing  me<:hanism.  and  the 
(,(>st  and  revenue  study  These  issues 
and  the  petitioners'  substantive 
.irguments  about  the  appropriate 
mechanisms  for  im[)lementing  peak/off 
peak  rates  are  fully  discussed  below 
Thus,  the  parties  have  been  given  a  full 
opportunity  to  comment  on  the  use  of 
peak/off-peak  rates  ami  the  appropriate 
method  for  implementing  these  rates. 
Nothing  more  could  be  accomplished 
through  an  additional  notice  and 
comment  period 

2   Implementation  Prix  edures 

Since  the  implementation  of  peak/off- 
peak  rates  is  likely  to  result  m  a  revenue 
increase  for  the  pipeline  if  all  other  rattss 
remain  the  same,  traditionally,  the 
Commission  would  n'([uire  the  pipeline 
to  file  a  general  section  4  rate  case  to 
implement  peak/off-peak  rates. 
However,  as  the  (lommission  explained 
in  Order  No  t>.17,"  '  the  traditional 
melh<i<ls  are  ill-siiited  to  this  (  onfext 
because  the  rate  mt^thodology  relies  on 


""  Yhr'  {ionimissiun  i-xpLiiniMl  tli.il  Iwm  .msr  lh<' 
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a  historu  al  test  period  to  project  future 
throughput  for  each  service,  and  there  is 
11(1  historical  experience  with  peak/off- 
peak  pricing.  The  CCommission  also 
pointed  out  that  using  general  rate  cases 
to  implement  peak/off-peak  rates  could 
be  time  consuming.  Moreover,  because 
the  seasonal  rate  will  be  derived  from 
the  annual  revenue  requirement,  there 
should  be  no  factual  issues  involved  in 
computing  the  rate  that  would  require 
investigation  or  analysis.  Therefore,  the 
(Commission  concluded  that  pipelines 
may  implement  peak-off  peak  rates  in  a 
limited  section  4  proceeding,  subject  to 
the  conditions  that  the  pipeline 
implement  as  part  of  its  filing  a  revenue 
sharing  mechanism  and  file  a  cost  and 
revenue  study  within  15  months  of  the 
implementation  of  peak/off-peak  rates. 

(J   The  Option  of  a  Limitea  Section  -t 
Filing  Indicated  Shippers.  IPAA.  and 
N(iSA  argue  that  the  (Commission  has 
not  justified  use  of  a  pro  forma  tariff 
filing  to  implement  peak/off-peak,  rates, 
and  that  peak/off-peak  rates  must  be 
implemented  in  a  full  section  4 
proceeding.  They  argue  that  the 
concerns  that  lead  the  Commission  to 
require  that  term-differentiated  rates 
must  be  implemented  in  a  full  section 
4  prix  eeding  apply  to  peak/off-peak 
rates  as  well  They  assert  that  in  both 
cases  the  change  in  rate  method  will 
affect  other  elements  that  affect  the  rates 
of  all  shippers,  and  in  each  case,  the 
(  hange  will  have  an  effect  on 
throughput,  demand  units,  discount 
levels  and  pipeline  revenues.  INCiAA. 
on  the  other  hand,  asserts  that 
arguments  that  rates  for  short-term 
services  must  be  established  in  a  full 
section  4  rate  case  fail  to  consider  that 
implementation  through  a  settlement  or 
pro  forma  filing  will  reduce  the  level  of 
discount  adjustments  in  future  rate 
cases,  and  that  the  possibility  of  sharing 
revenues  will  benefit  long-term 
customers  immediately 

A  limited  section  4  filing  with  the 
safeguards  imposed  by  the  Commission 
is  an  appropriate  vehicle  for 
implementing  peak/off-peak  rates.  As 
the  (iommission  explained  in  Order  No. 
637.  the  peak/off-peak  rates  w  ill  be 
(i(^rive(i  from  the  pipeline's  annual 
reyenue  retjuirement.  and  there  should 
be  no  factual  issues  involved  in 
computing  the  rates  that  require 
investigation  or  analysis  in  a  full  section 
4  proceeding   Under  the  curr«'nt 
method,  the  pipelines'  rates  have  been 
derived  by  recovering  the  annual 
revenue  recjuirement  uniformly 
throughout  the  year  With  peak/off-peak 
r.ites.  the  rates  will  be  derived  from  the 
annual  revenut;  requirement  using  one 
of  several  methods  of  measuring  value 
at  peak  and  off-peak  This  does  not 


require  an  investigation  of  all  the 
pipelines  costs  and  rates  in  a  full 
section  4  proceeding.  Moreover,  a 
meaningful  review  of  rates  under  the 
current  methodology  requires  one  year 
of  historical  experience.  The  process 
here  permits  the  pipeline  to  get  that 
experience  and  then  allows  the 
(Commission  to  review  the  results  with 
a  cost  and  revenue  study,  making  any 
necessary  prospective  adjustments. 

Moreover,  a  meaningful  review  of 
rates  under  the  current  methodology 
requires  one  year  of  historical 
experience  in  order  to  predict  future 
costs  and  volumes.  The  limited  section 
4  process  adopted  by  the  Commission 
obtains  the  data  from  that  experience 
and  permits  the  Commission  to  review 
the  results  with  a  cost  and  revenue 
study,  allowing  prospective 
adjustments.  The  use  of  a  limited 
section  4  proceeding  to  implement 
peak/off-peak  rates  is  similar  to  a 
situation  where  a  pipeline  initiates  new 
services  and  the  Commission  permits 
implementation  of  the  new  services  in 
a  limited  section  4  proceeding  in  part 
because  there  is  no  historical  experience 
available."" 

Indicated  Shippers,  IPAA,  and  NCSA 
also  argue  that  implementation  of  peak/ 
off-peak  rates  should  be  conditioned  on 
a  pipeline  filing  a  full  section  4 
proceeding  in  the  future.  Indicated 
Shippers  amd  NCSA  state  that  because 
some  pipeline  rates  are  already  stale, 
implementation  of  seasonal  rates 
increases  the  need  or  rate  review.  NCSA 
states  that  revenue  crediting  is  not  a 
long-term  fix  for  pipeline  rates,  and  only 
through  a  requirement  that  a  pipeline  at 
least  periodically  submit  a  rate  case  can 
the  Commission  fulfill  its  responsibility 
to  ensure  cost-based  rates  that 
approximate  a  pipeline's  cost-based 
revenue  requirement. 

Under  section  4  of  the  NGA.  the 
Commission  is  required  to  ensure  that 
rate  changes  proposed  by  the  pipelines 
are  just  and  reasonable,  and  under 
section  5,  if  the  Commission  finds  after 
a  hearing  that  the  existing  rate  is  unjust 
or  unreasonable,  it  must  establish  the 
just  and  reasonable  rate  for  the  future. 
The  Commission's  authority  under  these 
two  sections  provides  adequate  means 
for  ensuring  that  pipeline  rates  are  just 
and  reasonable  A  requirement  that 
pipelines  file  periodic  rate  cases  is  not 
part  of  the  statutory  scheme.  The 
Commission  imposed  a  three-year 
review  requirement  as  part  of  its 
purchased  gas  adjustment  (PGA) 
scheme — in  exchange  for  the  benefit  of 
being  able  to  track  changes  in  purchased 
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gas  costs  which  were  then  rapidly 
increasing,  the  pipelines  agreed  to  a 
reexamination  of  all  their  costs  and 
revenues  at  three  year  intervals. 
Seasonal  rates  are  not  analogous  to  the 
implementation  of  the  PGA.  Seasonal 
rates  do  not  change  the  pipeline's 
existing  cost  of  service  or  revenue 
requirement;  rather  they  constitute  a 
change  in  rate  design  used  to  recover 
the  pipeline's  existing  cost  of  service. 
Thus,  they  are  more  analogous  to  the 
Commission's  direction  to  the  pipelines 
in  Order  No.  636  to  implement  the  SFV 
rate  design,  and  the  court  upheld  the 
Commission's  decision  not  to  require 
periodic  rate  review  in  that  context. ^^ 
The  authority  provided  the  Commission 
under  sections  4  and  5  of  the  NGA  is 
adequate  to  enable  the  Commission  to 
fulfill  its  responsibility  to  ensure  that 
rates  are  just  and  reasonable,  and  a 
mandatory  periodic  rate  review  is  not 
necessary  at  this  time.  Under  the 
procedures  established  by  the 
Commission,  the  cost  and  revenue  study 
will  provide  a  basis  for  determining 
whether  the  rates  are  stale,  and,  if  so, 
the  Commission  would  institute  a 
section  5  proceeding  to  address  the 
issue. 

Indicated  Shippers  also  argue  that  the 
pro  forma  tariff  procedures  would  shift 
the  burden  of  proof  to  ratepayers  and 
eliminate  the  refund  provision. 
Indicated  Shippers  state  that  under  the 
pro  forma  procedures  established  by  the 
Commission,  the  pipeline  would  have 
the  burden  of  proof  only  with  respect  to 
whether  the  particular  method  proposed 
by  the  pipeline  is  just  and  reasonable, 
and  that  if  ratepayers  want  to  challenge 
aspects  of  the  rates  filed  other  than  the 
peak/off-peak  method  itself,  then  such 
issues  must  be  raised  in  a  section  5 
proceeding.  Indicated  Shippers  give  an 
example  of  an  argument  that  the  peak/ 
off-peak  rates  will  reduce  the  pipeline's 
need  to  discount  and  therefore  the 
design  units  should  be  increased,  and 
assert  that  the  burden  of  proof  would  be 
on  the  shipper  and  not  the  pipeline 
under  the  procedure  established  by  the 
Commission. 

Order  No.  637  specifically  provides 
that  the  pipeline  will  have  the  burden 
of  proving  that  its  proposed  method  of 
implementing  peak/off-peak  rates  is  just 
and  reasonable.  As  discussed  above,  the 
Commission  has  determined  that,  if  the 
pipeline  meets  the  conditions  set  forth 
in  Order  No.  637,  it  may  implement 
peak/off-peak  rates  through  a  limited 
section  4  proceeding.  Therefore,  the 
pipeline's  burden  will  be  limited  to 
showing  that  its  proposed  method  is  just 


•'  r/X.'v  FEHC.  88  F.3d  llO'i.  n7h(D(;  V.\r 
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and  reasonable.  The  specific  issues 
involved  in  this  determination  will  be 
established  in  the  individual  cases.  The 
pipeline  will  have  the  burden  of  proof 
regarding  any  changes  it  proposes  in  the 
limited  section  4  proceeding.  Because 
the  tariff  filing  is  pro  forma,  any  other 
issues  raised  under  section  5  can  be 
resolved  before  the  tariff  sheets  go  into 
effect,  so  there  should  be  no  issue  of 
refunds. 

Order  No.  637  provides  that  under  the 
pro  forma  filing  procedure,  the  filing 
would  be  noticed  with  comments  due  in 
21  days,  rather  than  the  12  days 
permitted  for  tariff  filings,  and  the 
Commission  would  take  action  within 
60  days.  Several  petitioners  ask  the 
Commission  to  modify  its  time  table  for 
processing  pro  forma  tariff  filings.  UGI 
asserts  that  given  the  complexity  of  the 
filings,  the  current  schedule  is  too 
compressed  and  asks  the  Commission  to 
modify  the  schedule  to  allow  30  days 
for  comment  and  120  days  for 
Commission  action.  Process  Gas 
Consumers  ask  the  Commission  to  give 
parties  45  days  to  comment  and  the 
Commission  90  days  to  act  on  the  filing 
in  order  to  provide  time  for  a  technical 
conference  in  each  case.  Process  Gas 
Consumers  state  that  the  Commission 
should  require  a  technical  conference  to 
give  the  parties  a  chance  to  raise 
concerns  and  possibly  resolve  issues 
prior  to  the  filing  of  substantive 
comments. 

The  Commission  has  extended  the 
comment  period  from  the  12  days 
permitted  for  a  tariff  filing  to  21  days  to 
provide  the  parties  with  an  additional 
time  to  analyze  the  pipeline's  proposals. 
This  extended  period  should  be 
adequate  to  enable  the  parties  to  analyze 
and  present  their  views  on  the 
pipeline's  proposals.  If  adjustments  are 
necessary,  or  if  it  appears  that  a 
technical  conference  would  be 
beneficial  in  a  particular  case,  the 
Commission  can  address  these  concerns 
in  the  individual  proceedings. 

b.  Revenue  Sharing.  The 
implementation  of  peak/off-peak  rates 
could  lead  to  higher  pipeline  revenues 
from  short-term  services  since  a 
pipeline  could  reduce  off-peak  period 
price  caps  so  that  they  would  be  close 
to  recent  discount  history,  and 
correspondingly  increase  peak  period 
price  caps.  The  Commission  indicated 
in  Order  No.  637  that  the  process  for 
implementing  peak/off-peak  rates  must 
take  into  account  any  increased 
revenues.  Therefore,  if  the  pipeline 
seeks  to  implement  seasonal  rates  in  a 
limited  section  4  filing,  it  must  include 
in  its  proposal  a  revenue  sharing 
mechanism  that  will  provide  for  at  least 
an  equal  sharing  of  any  increased 


revenues  with  its  long-term  customers. 
Order  No.  637  indicated  the 
Commission's  view  that  the  revenue 
sharing  should  be  limited  to  long-term 
customers  and  explained  that  under  the 
current  cost-of-service  rate 
methodology,  underpricing  short-term 
peak  capacity  results  in  long-term 
customers  paying  higher  rates  because  a 
greater  share  of  the  pipeline's  costs  is 
recovered  from  long-term  customers. 

Indicated  Shippers  argue  that  the 
revenue  sharing  mechanism  is  unjust 
and  unreasonable  and  will  result  in  a 
windfall  to  the  pipelines,  and  further 
that  it  will  serve  as  a  disincentive  for 
the  pipelines  to  file  section  4  rate  cases. 
Indicated  Shippers  and  NGSA  argue 
that  the  Commission  provided  no  basis 
for  permitting  pipelines  to  retain  up  to 
50  percent  of  the  excess  revenues,  and 
NGSA  states  that  Order  No.  637  is 
internally  inconsistent  because,  on  the 
one  hand  it  justifies  seasonal  rates  by 
stating  that  the  pipeline's  overall 
recovery  will  be  limited  to  their  cost- 
based  annual  revenue  requirement,  and 
on  the  other  hand,  permits  the  pipelines 
to  retain  up  to  50  percent  of  the  excess 
revenues.  Indicated  Shippers  and  NGSA 
assert  there  is  no  need  to  give  pipelines 
an  incentive  to  file  seasonal  rates  since 
pipelines  have  proposed  and  want 
seasonal  rates.  NGSA  and  NASUCA 
argue  that  the  Commission  has  given  no 
justification  for  departing  from  the  90/ 
10  split  it  used  in  restructuring. 

Kinder  Morgan,  on  the  other  hand, 
argues  that  the  level  of  revenue  sharing 
should  be  fully  subject  to  negotiation 
and  not  limited  by  any  predetermined 
rules  such  as  a  minimum  level  of 
revenue  sharing. 

The  Commission  has  not  required  a 
50/50  sharing  of  excess  revenues,  but 
indicated  that  the  pipeline  should 
include  in  its  filing  a  mechanism  that 
will  provide  for  at  least  an  equal  sharing 
of  any  increased  revenues  with  its 
customers.  The  Commission  and  the 
parties  can  work  out  the  details  of  the 
revenue  crediting  mechanism  in 
individual  pipeline  proceedings.  In 
particular,  the  Commission  suggested 
that  the  pipelines  and  their  customers 
try  to  negotiate  an  equitable  sharing 
mechanism  pending  the  filing  of  the 
cost  and  revenue  study  required  by 
Order  No.  637.  As  the  Commission 
explained  in  Order  No.  637.  the  revenue 
sharing  method  should  be  fair  to  the 
pipelines  and  the  customers,  and 
pipelines  are  encouraged  to  work  with 
their  customers  to  develop  a  method 
that  has  wide  support.  VVhen  the 
pipeline  files  its  cost  and  revenue  study, 
the  Commission  can  determine  whether 
any  changes  to  the  long-term  customers' 
rates  are  necessary' .  In  the  interim,  a 
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rt'Vfiulf  sharing  mechanism  agrt^'d 
upon  bv  the  parties  provides  an 
e(juitaf)lt!  tt'inporarv  solution   Indicated 
Shippers  an(i  NCiSA  also  ar^jue  that 
excess  revenues  should  he  shared  hv  all 
custcimers.  not  )ust  long-term  customers 
Indicated  Shippers  assert  that  the 
Commission  s  concerns  for  long-term 
shippers  are  misplaced  because  the 
(Commission  considered  onlv  the  risks 
of  long-term  service  without  considering 
the  benefits  of  long-term  servii>?  that 
makes  it  superior  to  short-term  service 
Indicated  Shippers  state  that  on  many 
fully-subsc  ribed  pipelines,  short-term 
service  is  the  onlv  service  available 

Further.  Indicated  Shippers  state  that 
in  the  past  where  in(  reased  revenues 
attributable  to  increased  demand  units 
are  to  be  credited  to  shippers,  the 
(Commission  has  held  that  revenues 
should  be  (  redited  to  all  shippers  '-' 
Indicated  Shippers  (|uote  the 
(CommissKm's  rationale  for  deciding  that 
IT  revenues  should  be  credited  to  all 
shippers: 

.Sim  I!  tliH  (jiirposH  of  inlt^rruptibli-  rHvenue 
creiilts  was  to  [iruttul  the  pipulinHs 
I  usldrncrs  frniii  loo  low  .111  .illor.ilion  to 
iiiti-rniptitilf  servirf,  it  follows  Ihdl  th<> 
ciislointrrs  who  n-t  t-ivn  llie-  (  rndits  stioiilil  bf 
lh«^  1  usloiniTs  h.iruifil  li\  ihi-  iTroiuMPLislv  lou 
<llliM  illioii    ,\ii  iilloi  alioii  III  loo  litlli-  I  osis  lo 
inlt'rni|ilil)!H  stTvii  hs  i  .luse  both  thi'  linn  diid 
iiiN'rrujiIibK'  iii.iviMiiiiii  i.ilcs  |o  be  loo  high  '" 

Indicated  .Shippers  argue  that  the 
same  reasoning  applies  in  the  present 
case,  and  that  to  the  extent  that  pre- 
existing short-tenii  rates  were  designed 
on  the  basis  of  fewer  demand  units  than 
will  .irise  upon  the  adoption  of  peak/off 
peak  rates,  both  the  existing  limg-ferm 
and  short-term  rates  <ire  too  high 
A( cordingiy.  Iiidu  ated  Shippers  argue, 
all  shippers  should  be  eligible  to  share 
in  the  increased  revenues  attributable  to 
peak,'off-peak  r.ites.  and  the  only 
customer  excluded  should  lie  discount 
shippers  whose  dist oiints  more  than 
offset  the  understatement  of  design 
units  underlying  existing  rates. '••• 

N(iSA  similarly  argues  it  is 
appro[>riate  to  credit  excess  revenues  to 
all  shippers  because,  until  a  pipeline's 
next  rate  case,  revenue  crediting  acts  as 
a  substitute  for  <i(Jo|)tiiig  new  discount 
adjustments  (/  e  ,  lowering  maximum 
rates),  which  will  benefit  all  shijipers. 
both  short-term  and  long-term  Furthttr. 
NCSA  states  that  ihe  Commission 


''  Inilii  .ttml  Shijipcrs  (III-  IriiiiM  onlini'iil.il  l.as 
l'i(H-lin.'(:(jrp  .  7B  KKKi:  1  Hl.0.57  ll(»fl7|. 
I'riiiiri(  oniiiiHiilal  Has  Hlpoline  (inrp.,  79  KERC  ^ 
fil.l,;5  (14>I7) 

"'Truiis<  iintiiiiitil.il  (ins  l'i(n'  1  iin'Cnrp  .  78  FFHl 
111  fil.ilW 

''•*  Indit  iiti'd  Ship(it>r»  iilc  Tninsc onliii«iilal  ( ias 
ripidliiH  (..)  .  7H  H'.KC  Hi  hl.20« 


should  not  allow  any  credit  to  be  paid 
to  any  uipeline  affiliate 

NASl'CA.  on  the  other  hand,  argues 
that  all  revenues  should  be  credited 
back  to  long-term  firm  shippers 
NASUCCA  asserts  that  since  the 
Commission  has  not  departed  from  SFV. 
long-term  shippers  pay  all  the  pipeline's 
fixed  costs,  and  therefore  they  should 
re<;eive  the  revenue  offset. 

It  IS  appropriate  to  limit  the  revenue 
sharing  to  long-term  customers. 
Crediting  of  excess  revenues  from  peak/ 
off-peak  rates  is  not  analogous  to 
crediting  of  IT  revenues  during 
restructuring  In  the  case  of  IT  revenues, 
as  Indicated  Shippers  point  out.  the 
crediting  was  intended  \o  protect  the 
pipeline's  customers  that  would  be 
harmed  by  too  low  an  allocation  to 
interruptible  service  Too  low  an 
allocation  to  interruptible  service  would 
result  in  all  the  customers'  rates  being 
too  high.  That  is  because  the  maximum 
interruptible  rate  was  a  load  factor 
ilerivative  of  the  firm  rate,  and  not  a  rate 
separately  designed  based  on  the  costs 
allocated  to  interruptible  service.  Here, 
in  contrast,  a  primary  purpose  of  peak/ 
off-peak  rates  is  to  lower  the  share  of  the 
pipelines  costs  that  are  paid  by  long 
term  shippers  as  a  result  of  short-term 
shippers  obtaining  peak  service  at  less 
than  the  market  rate  for  that  service  In 
the.se  circumstances,  a  credit  to  long- 
term  customers  only  is  appropriate 

Amoco  and  Dynegy  ask  the 
(Commission  to  clarify  that  pipelines 
will  not  share  revenues  under  this 
retjuirement  with  affiliates,  negotiated 
rate  customers,  or  customers  receiving  a 
discount   At  present,  the  (Commission  is 
not  persuaded  that  affiliates  that  are 
long-term  customers  should  be  treated 
anv  differently  from  other  long-term 
firm  customers  for  purposes  of  revenue 
(  rf^liting  However,  the  parties  may 
address  this  issue  in  the  individual 
pro(  eedings  Also,  as  an  initial  matter, 
tht!  (Commissirm  believes  that  it  may  be 
appropriate  for  customers  receiving  a 
discount  to  share  in  any  revenues  to  the 
extent  that  the  credit  would  reduce  their 
rate  below  the  liiscount  level   However, 
this  issue  may  also  be  addressed  in  the 
individual  proceedings  On  the  other 
hand,  negotiated  rate  shijipers  have 
already  negotiated  the  rate  they  will 
pay.  and  therefore  will  not  share  in  the 
revenues. 

Koc:h  asks  the  Commission  to  clarify 
th.it  in  a  situation  where  the  pipeline 
offers  both  seasonal  and  non-seasonal 
rates,  and  the  revenues  generated  from 
the  seasonal  services  are  greater  than  the 
c:osts  allocated  to  those  servic:es.  but  the 
total  n-venues  from  both  seasonal  and 
non-seasonal  services  are  less  than  the 
costs  allocated  to  both  the  services,  the 


pipeline  should  not  be  required  to  share 
a  porticjn  of  the  excess  revenues  from  its 
seasonal  services  with  its  long-term 
shippers.  Koch  states  that  in  this 
example  the  pipeline  has  not  earned  its 
revenue  requirement,  and  if  revenue 
sharing  were  required,  the  pipeline 
would  be  in  a  worse  position  than  if  it 
had  not  offered  the  seasonal  service. 
Koch  asks  the  Commission  to  clarify 
that  the  revenue  sharing  mechanism 
applies  only  when  the  revenues 
collected  from  all  of  its  transportation 
services  exceed  the  total  revenue 
recjuirement. 

Order  No.  637  stated  that  the  pipeline 
is  not  required  to  share  revenues  if  there 
are  none,  and  that  a  pipeline  will  not  be 
required  to  share  excess  revenues  if  it 
demonstrates  that  its  total  revenues 
from  peak/off-peak  rates  were  less  than 
the  costs  allocated  to  the  relevant 
services  in  its  last  rate  case."""  The 
appropriate  method  for  determining  the 
level  of  revenues  to  be  credited  can  be 
decided  in  the  individual  proceedings. 

c  Cost  and  Revenue  Study  A 
pipeline  that  implements  peak/off-peak 
rates  through  a  limited  section  4 
proceeding  after  12  months  of 
experience  with  peak/off-peak  rates, 
will  need  to  prepare  a  cost  and  revenue 
study  and  file  the  study  pursuant  to  the 
format  prescribed  in  §154.313  of  the 
(commission's  regulations  within  15 
months  of  implementing  peak/off-peak 
rates.  Based  on  the  results  of  the  study, 
the  Commission  will  determine  whether 
any  rate  adjustments  are  necessary  to 
the  long-term  rates  and.  if  so,  order 
adjustments  prospectively. 

Process  Gas  Consumers  agree  that  the 
cost  and  revenue  study  is  a  necessarv 
part  of  the  implementation  of  seasonal 
rates,  but  ask  the  Commission  to  clarify 
that  interested  parties  may  participate  in 
the  review  process  involving  the  study, 
and  that  the  parties  must  have  access  to 
the  information  used  by  the  pipeline  to 
compile  its  study,  and  be  privy  to  data 
requested  by  Staff  in  its  review  of  the 
study.  In  addition.  Process  Gas 
Consumers  request  the  Commission  to 
clarif\-  that  pipelines  must  eliminate  the 
discount  adjustment  as  part  of  their 
individual  cost/revenue  study. 

The  Commission  clarifies  that 
interested  parties  may  participate  in  the 
review  process  of  the  cost  and  revenue 
study.  Procedures  can  be  adopted  in  the 
individual  cases  to  provide  that  thesp 
parties  have  access  to  the  information 
necessary  for  their  participation.  A 
pipeline  is  not  required  to  eliminate  its 
discount  adjustment  at  the  time  it  files 
the  cost  and  revenue  study,  but  the 
issue  of  whether  a  change  should  be 
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made  in  the  pipeline's  discount 
adjustment  may  be  considered  in  the 
individual  proceedings. 

INGAA,  CNG,  Coastal  Companies, 
Columbia,  Enron,  Koch,  Kinder  Morgan, 
and  TVJC  aigue  that  the  cost  revenue 
study  would  be  overly  burdensome  to 
the  pipelines  and  should  either  be 
eliminated  or  strictly  limited  to  costs 
and  revenues  associated  with  peak/off- 
peak  rates.  These  petitioners  assert  that 
the  requirement  for  this  study  could 
discourage  pipelines  from  filing  for 
peak/off-peak  rates.  If  the  study  is 
retained,  the  pipelines  argue  that  the 
Commission  should  not  require  a  full 
cost  and  revenue  study,  but  should  limit 
its  scope  to  a  review  of  the  revenues 
associated  with  the  new  services 
compared  to  revenues  from  standard 
rates,  as  well  as  data  regarding  revenue 
crediting.  They  assert  that  the  filing 
should  not  be  an  occasion  to  examine 
the  pipeline's  costs  or  long-term  rates 
that  are  unaffected  by  the  peak/off-peak 
initiative. 

The  Commission  does  not  intend  to 
discourage  pipelines  from  using  peak/ 
off-peak  rates,  and  has  struc:tured  the 
implementation  process  so  that 
pipelines  are  not  required  to  file  a  full 
section  4  proceeding  in  order  to 
implement  peak/off-peak  rates.  If  the 
pipeline  uses  the  litnited  section  4 
procedure,  it  will  be  necessary  to  assure 
that  the  pipeline  does  not  overrecover 
its  cost  of  service.  In  order  to  make  this 
determination,  the  Commission  will 
look  at  all  the  services  offered  by  the 
pipeline,  including  the  interplay  of 
short-term  and  long-term  services,  and 
therefore  a  cost  and  revenue  study  as 
provided  by  section  154.313  of  the 
Commission's  regulations  is 
appropriate. 

Coastal  Companies  state  that  if  the 
Commission  continues  to  require  a  cost 
and  revenue  study,  it  should  not  require 
that  it  be  filed  within  15  months  if  the 
pipeline  files  a  rate  case  in  that  period 
and  seeks  in  the  rate  case  to  implement 
peak/off-peak  rate.  The  Commission 
clarifies  that  the  requirement  to  file  a 
cost  and  revenue  study  applies  if  the 
pipeline  chooses  to  implement  peak/off 
peak  rates  through  the  pro  forma  filing 
procedures  outlined  in  Order  No.  637, 
not  if  the  pipeline  implements  peak/off- 
peak  rates  in  a  general  section  4  rate 
proceeding. 

Koch  states  that  requiring  the  filing  of 
the  cost  and  revenue  study  after  15 
months  would  not  be  effective  given 
what  the  Commission  is  trying  to 
determine,  and  that  it  would  be  more 
appropriate  for  this  study  to  be  made 
after  two  winters  as  the  Commission 
required  with  regard  to  the  capacity 
release  proposal.  In  addition,  Koch 


states  that  pipelines  should  be  able  to 
offset  over-recoveries  received  in  one 
year  against  under-recoveries  in  another 
year.  The  Commission  has  determined 
that  requiring  the  study  after  one  year  of 
experience  strikes  the  appropriate 
balance  between  the  need  to  obtain 
useful  representative  information  and 
acting  expeditiously. 

3.  Peak/Off-Peak  Rates  for  Multi-Year 
Seasonal  Contracts 

AGA,  Keyspan.  NACSC.  and  New 
England  urge  the  Commission  to  rule  on 
rehearing  that  pipelines  cannot 
implement  value-based  seasonal  rates 
for  multi-year  seasonal  services 
pxuchased  by  customers  without 
meaningful  alternatives.  These 
petitioners  assert  that  the  Commission's 
finding  that  multi-year  seasonal 
contracts  are  more  like  short-term 
contracts  is  unsupported  with  regard  to 
essential  multi-year  services  purchased 
by  captive  customers.  These  petitioners 
argue,  as  they  do  with  regard  to  the 
applicability  of  the  right  of  first  refusal 
(ROFR)  to  these  contracts,  that  the 
services  provided  under  many  of  these 
seasonal  contracts,  often  storage  and 
related  transportation,  are  available 
from  the  pipeline  only  for  specific 
months.^*^  and  are  not  offered  for  a  full 
year.  They  assert  that  these  long-term 
contracts  for  seasonal  service  are  not  the 
product  of  negotiations  in  which  the 
LDCs  used  leverage  to  avoid  purchasing 
services  on  an  annual  basis.  Instead, 
they  assert,  the  pipelines  offered  the 
services  for  limited  periods  of  the  year, 
and  the  LDCs  are  dependent  on  these 
contracts  to  meet  their  peak  demands. 

These  petitioners  argue  that  since  one 
of  the  benefits  of  seasonal  rates  cited  by 
the  Commission  is  that  they  will  reduce 
costs  to  captive  customers,  the 
Commission  should  not  let  them  be  a 
vehicle  to  shift  costs  to  captive 
customers.  These  petitioners  assert  that 
the  rates  for  their  seasonal  long-term 
contracts  were  established  in  section  4 
proceedings  and  already  recover  the  full 
cost  of  providing  the  service.  Keyspan 
argues  that  it  would  be  unlawful  to 
change  these  rates  in  a  limited  section 
4  proceeding. 

As  also  discussed  below  with  regard 
to  the  ROFR,  some  multi-year  seasonal 
contracts  of  captive  LDCs  have 
characteristics  that  are  more  similar  to 
long-term  service  than  to  short-term 
contracts.  These  captive  customers 
contract  with  the  pipelines  for  the 
peaking  service  necessary  for  the  LDCs 
to  serve  their  customers  during  the 


'"■.'KGA  gives  several  examples  of  surh  service. 
f.p..  Transt.ns  Southern  Expansion  Service  which 
IS  available  onlv  from  November  through  March. 


winter  heating  season  over  a  period  of 
years.  These  services,  often  storage  and 
related  transportation,  are  offered  by  the 
pipeline  only  on  a  partial  year  basis, 
and  the  LDCs  take  the  services  on  the 
basis  that  they  are  offered  by  the 
pipeline.  In  these  circumstances,  the 
shippers  are  different  from  non-captive 
shippers  taking  short-term  service  at 
peak  periods  with  no  long-term 
contractual  relationship  with  the 
pipeline.  It  was  not  the  Commission's 
intent  that  the  limited  section  4  filings 
would  result  in  increased  costs  to  long- 
term  captive  customers,  and  the 
mechanisms  for  implementing  peak 
rates  on  the  individual  pipelines  must 
be  consistent  with  the  (Commission's 
goals.  Issues  concerning  the  appropriate 
allocation  of  costs  to  long-term  peak/off- 
peak  are  more  appropriately  addressed 
in  a  general  section  4  rate  case. 

4.  Other  Matters 

a.  Resolution  by  Settlement.  INGAA 
and  Kinder  Morgan  ask  the  Commission 
to  clarif\'  that  peak/off  peak  and  term- 
differentiated  rates  may  be  implemented 
through  settlements,  and  that  nothing  in 
Order  No.  637  affects  the  ability  of 
pipelines  and  their  customers  to 
negotiate  peak/off-peak  and  term 
differentiated  rates  that  do  not  interfere 
with  existing  settlement  provisions. 
Kinder  Morgan  asks  the  Commission  to 
clarify  that  peak/off-peak  and  term- 
differentiated  rates  may  be  implemented 
through  settlements  that  can  deviate 
from  the  conditions  set  forth  in  Order 
No.  637.  The  Commission  clarifies  that 
its  discussion  of  peak/off-peak  rates  and 
term-differentiated  rates  does  not  limit 
the  parties'  ability  to  settle  rate  cases. 

b.  Future  Discounts.  Koch  asks  the 
Commission  to  clarify-  whether  offering 
peak/off-peak  rates  will  affect  its  ability 
to  seek  a  discount  adjustment  in  its  next 
rate  case.  Koch  states  that  it  does  not 
appear  that  peak/off-peak  rates  would 
have  a  positive  effect  on  revenues  or 
reduce  the  annual  level  of  discounting 
on  its  system.  If  Koch  decides  not  to 
implement  seasonal  rates  and  that 
choice  will  reduce  its  ability  to  use  a 
discount  adjustment  in  future  rates 
cases,  then  Koch  needs  to  factor  that 
risk  into  its  decision,  since  the  discount 
adjustment  is  critically  important  to 
Koch's  long-term  financial  viability. 
Koch  is  concerned  that  the  election  not 
to  implement  seasonal  rates  will  bar  it 
from  seeking  a  discount  adjustment  in 
future  rate  cases. 

The  Commission  clarifies  that 
implementation  of  peak/off-peak  rates  is 
voluntary  on  the  part  of  the  pipeline.  A 
pipeline's  decision  not  to  implement 
peak/off-peak  rates  will  not  affect  the 
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pipeline's  abilitv  to  sttek  a  discDunt 
adjustment  in  its  next  rato  casn 

C  Term  Differentkitfd  Rates 

Term-differHntiatod  rates,  i  e  .  rates 
that  differentiate  among  shippers  based 
on  the  length  of  their  contract,  should 
be  available  to  the  pipeline  as  one  of 
several  methods  that  could  be  used  to 
price  capacity  more  efficiently.  In  Order 
No.  637,  the  Commission  explained  that 
term-differentiated  rates  would  match 
price  more  closely  with  risk-adjusted 
value,  and  could  result  in  a  rate 
structure  that  prices  capadty  held  for  a 
longer  term  at  a  lower  rate  than  capacity 
held  for  a  shorter  term."'  As  explained 
in  Order  No.  637,  term-differentiated 
rates  would  more  accurately  reflect  in 
the  price  of  service  the  relative  levels  of 
risk  that  pipelines  must  face  when 
selling  service  for  a  shorter  period  than 
for  a  longer  period,  as  well  as  the  higher 
risks  that  customers  face  when  they 
purchase  service  for  a  longer  period  of 
time. 

The  Commission  in  Order  No.  637 
also  explained  that  like  peak/off-peak 
rates,  term-differentiated  rates  would  be 
cost-based,  just  and  reasonable  rates 
because  the  Commission  will  limit  the 
rates  in  the  aggregate  to  produce  the 
pipeline's  annual  revenue  requirement 
The  Commission  ret:ognized  that  there 
are  various  methods  that  could  be  u.se<l 
to  develop  reasonable  term 
differentiated  rates,  and  some  methods 
might  be  morn  appropriate  on  certain 
pipelines  than  on  others  Therefore,  the 
Commission  did  not  .id{)pl  a  gentTi( 
formula  for  implementation  of  term 
differentiated  rates,  but  indicated  that  it 
Would  ,dlow  thf  pip«dmt's  and  thf 
c:ustoniers  to  work  out  the  details  of  the 
methodologies  in  specific  ratf 
proceedings 

Order  No   637  also  provides  that  .i 
pipeline  may  propose  lerm- 
differentMfcd  r.ites  |iist  for  long-turni 
services  or  for  l)oth  short  .iiid  long-term 
services.  Because  the  use  of  term- 
differentiated  rates  foi  short-term 
servK.es  ni.iv  eiih.iiu  e  the  potential  for 
price  (discrimination,  partit  ularlv  during 
off-p»'ak  periixis.  by  inc  reasing  the  rate 
(,<ips  th.it  would  .ipplv  to  sh<irt-term 
ser\i(  I'  .i(  <|iiire<i  m  off-pc.ik  periods,  the 
Commission  in.ide  (  lear  that  .i  pipeline 
pnjposing  tern-differentiated  rates  for 
short-term  servu  es  will  need  to  expl.iin 
fully  the  basis  anil  |ustifi(  ation  for  the 
price  differenti.ils    I-'iirther.  bet  .i use 
term-differentiated  rates  have  a  mu<  h 
greater  potential  for  affei  ting  the  rates  of 
all  customers  than  peak/off-peak  rates.'" 


the  (Commission  required  that  the 
general  reallocation  of  revenue 
responsibility  among  customer  classes 
must  be  done  through  rate  changes  for 
all  customers  simultaneously  in  the 
section  4  rate  filing  in  which  the 
pipeline  seeks  to  implement  term- 
differentiated  rates.  Requests  for 
rehearing  or  clarification  of  this  portion 
of  Order  No.  637  were  filed  by  Amoco. 
Keyspan.  Process  Gas  Consumers. 
INGAA,  CNG.  Coastal  Companies. 
Kinder  Morgan  and  Koch.  The  requests 
for  rehearing  are  discussed  below. 

Process  Gas  Consumers  argue  that  the 
Commission  violated  its  own  rules  and 
acted  arbitrarily  and  capriciously  in 
granting  pipelines  permission  to  file  for 
terra-differentiated  rates  without 
undertaking  further  generic  review  and 
definition  of  the  proper  principles  to 
guide  the  filings.  Process  Gas 
Consumers  state  that  the  Commission's 
regulations  preclude  pipelines  from 
differentiating  among  shippers  based 
upon  contract  term.  Process  Gas 
Consumers  quote  18  CFR  284.7(b)(l ) 
and  284.9(b)  which  provide  that 
pipelines  offering  Part  284  firm  and 
interruptible  service  must  "provide 
such  service  without  undue 
discrimination,  or  preference  in  the 
quality  of  .service  provided,  the  duration 
of  the  service,  the  categories,  prices,  or 
volumes  of  natural  gas  to  be  transported, 
customer  classification,  or  undue 
discrimination  or  preference  of  any 
kind."  (emphasis  added  by  Process  Gas 
(ionsumers)  Process  Gas  Consumers 
argue  that  term-differentiated  rates 
would  differentiate  among  shippers 
taking  the  same  service  based  upon  their 
duration  of  service,  and  that  this  is 
prohibited  by  the  regulations  Further. 
Process  Gas  Consumers  argue  that  under 
the  current  regulations  the  Commission 
has  not  permitted  such  a  rate  design 
<  hange'"'  and  has  failed  to  explain  its 
reasons  for  departing  from  the 
regulations. 

The  portions  of  the  regulations  quoted 
by  Pro<  ess  tias  (ioiisumers  do  not 
prohibit  charging  a  different  rate  for 
I  ontracts  of  differing  lengths  Instead. 
llie\  provide  that  a  pipeline  cannot 
engage  in  iindue  dis(.rimination  in 
certain  areas,  including  duration  of 
servif.e  Thus,  if  the  capacity  is 
available,  and  the  shipper  requests 
servK  e  at  the  maximum  rate,  then  the 
jiipeline  must  provide  the  ser\ice 
without  regard  to  the  length  of  the 
service  rtnjuested  Moreo\er.  (barging  a 
different  rate  for  long-term  service  than 
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for  short-term  service  does  not 
constitute  undue  discrimination 
because  the  different  characteristics  of 
long-term  and  short-term  service  justify' 
rate  differentials.  As  explained  in  Order 
No,  637,  a  shorter  term  contract  is 
riskier  for  the  pipeline,  and  a  higher  rate 
would  compensate  the  pipeline  for  this 
additional  risk.  A  shorter  term  contract 
provides  greater  flexibility  and  less  risk 
to  the  shipper,  and  a  higher  rate  would 
recognize  and  require  payment  for  these 
benefits. 

Process  Gas  Consumers  argue  that  the 
Conunission  should  reverse  its  decision 
and  initiate  further  generic  proceedings 
to  provide  guidemce  as  to  the  proper 
boundaries  for  term-differentiated  rates. 
Process  Gas  Consumers  argue  that  the 
Commission's  decision  to  shift  the 
evolution  of  term-differentiated  rates  to 
individual  pipeline  cases  does  not 
constitute  reasoned  decisionmaking  or  a 
fair  procedural  setting  for  this  evolution. 
Process  Gas  Consumers  argue  that  while 
the  Commission  can  set  policy  in 
individual  cases,  it  may  not  encourage 
a  departure  from  its  current  regulations 
without  guidance  or  further  regulatory 
action.  Industrial  argue  that  the 
Commission's  decision  to  proceed  in 
this  fashion  fails  to  protect  consumers 
from  the  unjust  and  unreasonable  rates 
and  discriminatory  behavior  that  Order 
No.  637's  encouragement  of  term- 
differentiated  rates  invites. 

As  explained  above,  the  Commission 
does  not  accept  the  premise  of  Process 
Gas  Consumers'  argument,  i.e.,  that  term 
differentiated  rates  are  unjust, 
unreasonable,  and  discriminatory. 
Moreover,  as  Process  Gas  Consumers 
recognize,  the  Commission  can  develop 
policy  in  adjudications  as  well  as  in 
rulemakings.  As  the  Commission 
explained,  there  are  a  number  of 
methods  that  could  be  used  to  develop 
reasonable  term-differentiated  rates,  and 
some  methods  might  be  more 
appropriate  on  certain  pipelines  than  on 
others.  In  these  circumstances,  it  is 
preferable  to  allow  the  pipelines  and  the 
(  ustomers  to  work  out  the  details  of  the 
methodologies  in  specific  rate 
proceedings,  rather  than  to  try-  to 
discuss  and  analyze  all  of  the 
possibilities  in  a  generic  proceeding. 
However,  this  does  not  mean  that  there 
are  no  parameters  or  standards  that  a 
proposal  must  meet,  or  that  individual 
adjudications  will  not  protect 
consumers  from  unjust  and 
unreasonable  rates  and  discriminator}' 
behavior  All  methods  for  developing 
term-differentiated  rates  must  meet  the 
NGA  requirements  that  rates  must  be 
just  and  reasonable  and  not  unduly 
discriminatory.  These  standards  c^n 
more  easily  be  applied  to  specific 


pipeline  proposals  in  a  section  4 
proceeding  than  to  theoretical  generic 
principles. 

Furtner.  Process  Gas  Consumers 
argue,  without  guidance  in  a  generic 
proceeding,  the  Commission  risks 
substantial  harm  to  the  development  of 
dynamic  markets  that  depend  on  short- 
term  transactions.  Process  Gas 
Consumers  provides  a  list  of  types  of 
proposals  that  should  be  prohibited  by 
the  Commission,  e.g.,  proposals  that 
would  allow  pipelines  to  exercise 
market  power  over  short-term  market 
participants,  proposals  for 
"outrageously  high"  one-day  rates. 
However,  the  Commission  will  assure  in 
the  individual  section  4  proceedings 
that  the  specific  proposal  will  not  have 
adverse  market  consequences  and  that 
the  rates  proposed  are  not  uru-easonable. 
Process  Gas  Consumers  have  provided 
no  reason  why  shippers  cannot  be 
protected  and  just  and  reasonable  rates 
developed  in  individual  section  4 
proceedings. 

INGAA,  CNG.  Coastal  Companies. 
Kinder  Morgan,  and  Koch  argue  that  the 
Commission  should  not  require 
pipelines  to  file  a  general  section  4  rate 
case  to  implement  term-differentiated 
rates.  They  argue  that  the  procedures 
established  by  the  Commission  for 
implementing  peak/off-peak  rates  are 
also  appropriate  here.  They  argue  that 
the  requirement  of  a  full  section  4 
proceeding  will  make  term- 
differentiated  rates  less  attractive  to 
pipelines  and  the  option  may  go 
unused. 

The  Commission  has  attempted  to 
balance  the  desire  for  expeditious 
implementation  of  the  voluntary  rate 
options  with  the  need  to  assure  that  the 
statutory  standards  are  met.  While  the 
Commission  has  concluded  that  a 
limited  section  4  proceeding  can 
accommodate  both  considerations  in  the 
implementation  of  peak/off-peak  rates, 
the  Commission  has  concluded  for  the 
reasons  set  forth  in  Order  No.  637,  that 
term-differentiated  rates  must  be 
proposed  in  a  section  4  proceeding.  This 
does  not  necessarily  mean  that  the 
proceeding  must  be  lengthy  and  time- 
consuming  or  involve  a  full  evidentiar\' 
hearing,  and  the  parties  may  use  that 
forum  to  develop  a  mutually  agreeable 
method  of  implementing  term- 
differentiated  rates.  Properly  designing 
term-differentiated  rates  could  be  very- 
complicated  and  would  affect  all  the 
pipeline's  rates  to  ensure  that  rates  stay 
within  the  pipeline's  revenue 
requirement.  This  cannot  be  done  in  a 
limited  section  4  proceeding.  The 
Commission  does  not  intend  to 
discourage  pipelines  from  proposing 
term-differentiated  rates,  but  has 


determined  that  a  section  4  proceeding 
is  necessary. 

Amoco  argues  that  the  Commission 
erred  in  failing  to  limit  a  pipeline's  rate 
flexibility  options  to  either  seasonal 
rates  or  term-differentiated  rates,  but  not 
both  in  the  short-term  market.  Amoco 
argues  that  pipelines  should  not  be 
permitted  to  superimpose  term- 
differentiated  rates  on  seasonal  rates, 
such  that  the  maximum  short-term  rate 
would  exceed  the  expected  seasonal 
market  value,  else  the  result  would  be 
to  effectuate  market-based  rates  without 
a  showing  of  a  lack  of  market  power. 
Amoco  argues  that  this  would  eliminate 
the  primary  market  mitigation 
mechanism  relied  on  by  the 
Commission  in  permitting  market-based 
capacity  release  rates,  i.e.,  that  just  and 
reasonable  cost-based  pipeline  rates  will 
serve  as  a  good  alternative  to 
unregulated  capacity  release  rates. 

Further,  Amoco  argues  that  term- 
differentiated  rates  are  intended  to 
adjust  rates  on  the  basis  of  demonstrable 
term  risk,  and  this  rationale  does  not 
apply  in  the  short-term  market  where 
implementation  of  seasonal  rates  will 
allow  pipelines  to  structure  their  rates 
to  capture  seasonal  value  differences 
within  a  cost  of  service  framework. 
Amoco  argues  that  there  should  be  an 
absolute  prohibition  against  term- 
differentiated  rates  for  short-term 
contracts. 

As  the  Commission  acknowledged  in 
Order  No.  637.  the  use  of  term- 
differentiated  rates  for  short-term 
services  may  enhance  the  potential  for 
price  discrimination,  particularly  during 
off-peak  periods,  by  increasing  the  rate 
caps  that  would  apply  to  short-term 
service  acquired  in  off-peak  periods. 
The  Commission  made  clear  that  these 
proposals  will  be  carefully  scrutinized, 
and  a  pipeline  proposing  term- 
differentiated  rates  for  short-term 
services  will  need  to  explain  fully  the 
basis  and  justification  for  the  price 
differentials.  If  the  pipeline  chooses  to 
implement  both  peak  rates  and  term- 
differentiated  rates,  the  proposal  will  be 
implemented  in  a  full  section  4 
proceeding  and  the  Commission  and  the 
parties  will  be  able  to  address  the 
impacts  of  the  proposal.  The 
Commission  will  not  preclude  a 
pipelines  from  proposing  both  rate 
methodologies. 

Amoco  also  states  that  the 
Commission  should  clarify  that  term- 
differentiated  rates  should  be  designed 
only  within  rate  of  return  "zone  of 
reasonableness"  parameters  to  reflect 
the  differential  risk  associated  with 
varying  contract  durations.  For  example. 
Amoco  states  that  if  a  ROE  zone  of 
reasonableness  ranges  from  10%  to 


14%.  a  longer  term  contract  of  10  years 
or  longer  would  have  a  10%  ROE 
imputed  and  a  short  term  contract  of 
one  year  would  have  a  14%  ROE 
imputed.  Otherwise,  Amoco  argues, 
pipelines  can  use  their  market  power  to 
coerce  captive  customers  into 
purchasing  capacity  either  at  excessive 
rates  or  for  excessive  terms.  Amoco's 
suggestion  may  be  one  reasonable 
method  of  designing  term-differentiated 
rates  which  can  be  considered  in  the 
individual  proceedings,  but  the 
Commission  will  not  limit  the  parties  to 
this  one  method.  Pipelines  and  their 
customers  may  devise  other  methods 
that  protect  shippers  from  unreasonable 
rates  or  contract  terms. 

Amoco  is  also  concerned  about 
affiliate  abuse  which  it  says  is  increased 
in  the  term-differentiated  rate  structure. 
Amoco  states  that  there  must  be 
limitations  on  the  imputed  contract 
term  available  for  an  affiliate.  The 
Commission  will  not  establish  a  limit  on 
the  contract  term  available  for  affiliates, 
but  this  is  an  issue  that  the  parties  may 
address  in  a  section  4  proceeding. 

Keyspan  asks  the  Commission  to 
clarih'  that  pipelines  that  are  subject  to 
Commission-approved  settlements  that 
prohibit  increases  to  rates  for  seasonal 
services  for  some  period  are  not  entitled 
to  increase  those  seasonal  rates  until  the 
specified  period  in  the  settlement 
expires,  and  that  pipelines  cannot 
implement  term-differentiated  rates 
during  rate  moratorium  period.  ING,\^'\ 
asks  the  Commission  to  clarif\-  that 
nothing  in  Order  No.  637  affects  the 
ability  of  pipelines  and  their  customers 
to  negotiate  term-differentiated  rates 
that  do  not  interfere  with  existing 
settlements.  The  Commission  cannot 
rule  on  specific  settlement  provisions, 
but  the  Commission  clarifies  that  parties 
continue  to  be  bound  by  their 
settlements,  and  nothing  in  Order  No. 
637  changes  existing  settlements. 
Further,  nothing  in  this  rule  limits  the 
parties'  ability  to  negotiate  future 
settlements. 

Keyspan  also  asks  the  Commission  to 
clarify  that  any  term-differentiated  rates 
proposed  by  the  pipelines  must 
differentiate  on  the  basis  of  the  contract 
term  regardless  of  the  remaining  life  of 
the  contract,  i.e..  if  a  pipeline  has 
different  rates  for  contracts  of  ten.  five, 
and  three  years,  a  customer  with  three 
years  remaining  on  a  ten-year  contract 
should  be  charged  the  ten-year  rate  for 
the  remaining  three  years.  The 
Commission  clarifies  that  its  intent  was 
to  have  a  long-term  rate  apply  to  a  long- 
term  contract  for  the  duration  of  that 
contract,  and  not  to  have  that  contract 
charged  a  shorter-term  rate  in  the  later 
vears  of  the  contract. 
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D  VoltiiU(ii\  Am  tioiis 

Re<.()gni/.iiig  the  iiu.Tea.sing  usp  of 
electronic  commer*:*"  to  cnsiti!  cfficii-iit 
markt!ts,  thf  (Inmniission  in  OrHfr  No 
HA7  ftK.oiir.i^cil  fxith  pipt'lincs  <ui(i  third 
[).irti(>s  to  (li«Vfl(i[i  capai  itv  auctions, 
dnil  pruvul»'(l  basic   priiuipltvs  for  the 
ilesign  of  transpart'nt.  verifiabh'.  and 
non-discrinnnatorv  aiu  tions  Thf 
Ciommission  also  indi(  ated  that  an 
appropridtciv  dt'sij;n«Hl  auction  mav  bo 
a  means  bv  whit:h  a  pipeiint?  could  sell 
all  or  some  of  its  capacity  without  a 
price  cap  so  long  as  the  auction  was 
designed  in  such  a  way  a.s  to  protect 
against  the  pipeline's  ability  to  withhold 
capacity  and  exercise  market  power 
The  ('ommission  set  out  some  general 
criteria  for  accomplishing  these  goals, 
one  of  which  was  a  statement  that  all 
capacity  available  at  the  time  of  the 
auction  would  have  to  be  in(  luded  in 
the  auction. 

Koch  requests  clarification  that  a 
pipeline  can  engage  in  limited  auctions 
without  a  price  ceiling  by  auctioning 
only  capacity  between  select  points  in 
the  auctions.  Koch  claims  that  such  an 
auction  would  prevent  the  exercise  of 
market  power  beiause  the  pipeline 
would  be  unable  to  withhold  any 
capacity  between  the  designated  points 

While  the  (iommission  would  have  to 
examine  any  such  aucition  proposal  in 
detail  before  it  could  determine  whether 
it  would  adequately  protect  against  the 
exerc:ise  of  market  power,  Koch's 
proposal  f(jr  selective  auctions  does  not 
appear  sufficient.  Under  Koch's 
propo.sdl,  the  pipeline  could  select  only 
capacity  bt^tween  certain  points  to 
include  in  the  auction  at  a  particular 
time,  while  reserv  ing  the  right  to  sell 
capacity  between  those  points  outside 
the  auction  process  at  other  times  as 
well  as  to  sell  capacity  between  other 
points  outside  of  the  auction  process   In 
a  fair  auction  process,  the  pipeline 
should  not  be  able  to  choose  the  auction 
format  only  for  those  markets  <ir  at  those 
times  where  it  could  benefit,  while 
reserving  its  right  to  sele<;tively  discount 
at  other  times  or  for  other  markets 

Pro(  »>ss  (las  ( Consumers  contends  the 
Commission  should  not  permit  market 
based  rates  through  auctions,  or  at  least 
should  provide  detailed  guidance  in 
advance  about  the  showing  the  s«'ller  of 
capacity  must  make  to  justify  the  lifting 
of  price  caps    Ihev  further  seek 
clarification  coik  erning  the  process  to 
be  used  by  a  pipt>line  to  j)ropose  an 
aiKtion.  particularly  about  the  rights  of 
shippers  to  partu  ipate  m  that  priness, 
clarification  that  auctions  can  only  take 
place  upon  reasonable  notice  and 
during  normal  business  hours,  and 
clarification  that  combined  gas  and 


c.ijiai  it\  au(  tions  by  third  parties  would 
be  subjet  t  to  Commission  regulation. 

.Auctions  can  be  methods  nv  which 
pipelines  can  sell  capacitv  without  a 
rate  ceiling  if  the  auction  format 
ade(]uately  protects  against  the  exercise 
of  market  power  bv  preventing 
withholding  of  available  capacity  and 
jirict"  di.scnmination  There  may  be 
many  different  ways  of  achieving  this 
result,  and  the  Commission  cannot 
sp)ecify  in  advance  all  the  necessary 
criteria,  (iiven  the  Commissions  and 
the  indu.stry's  lack  of  experience  with 
auctions,  it  is  important  to  encourage 
innovation  in  auction  design,  rather 
than  having  the  Commission  insist  on  a 
design  that  may  not  be  the  most 
effective  or  efficient.  One  of  the 
(Commission's  principles  for  a  fair 
au<:tion  design  is  that  such  an  auction 
must  be  open  to  all  potential  bidders  on 
a  non-discriminatory  basis,  which 
would  include  notice  of  when  the 
auctions  will  take  place.  But  the 
CCommission  will  not  generically  require 
that  all  auctions  take  place  during 
normal  business  hours,  as  requested  by 
Process  Gas  Consumers.  Given  the  intra- 
day  nomination  schedule  adopted  by 
the  Commission,  some  auction  designs 
may  want  to  include  after  hour  auctions. 
Questions  concerning  the  timing  of 
auctions  must  be  evaluated  in 
individual  applications 

Pipelines  contemplating  proposing 
auctions  would  be  well  advised  to 
review  their  plans  with  their  customers 
as  a  way  of  resolving  potential  problems 
and  creating  a  more  efficient  design 
prior  to  filing  the  proposal  with  the 
("ommission.  Shippers,  of  course  will 
have  to  the  right  to  fully  participate  in 
any  auction  proceeding  initiated  by  a 
pipeline  filing. 

The  Commission  has  authority  to 
regulate  the  reallocation  by  shippers  of 
transportation  capacity  '""  Depending 
on  how  an  auction  is  organized,  and 
whether  waiver  of  (Commission 
regulatory  recjuirements  is  retjuested. 
Commission  regulatory  oversight  may  or 
may  not  be  necessary  Third-parties 
currently  can  auction  released  capacitv 
without  regulatory  ovt^rsight  by  the 
Commission  as  long  as  the  results  of 
those  auctions  comply  w-th  the 
Commission's  capacity  release 
regulations,  particularly  the  requirement 
for  posting  and  bidding  on  Internet  sites 
authorized  by  pipelines.  In  these  cases, 
the  third-party  auc  tions  are  merely  ways 
for  shippers  to  enter  into  pre-arranged 
releases  of  capacity  ""  .As  long  as  those 


pre-arranged  releases  comply  with 
(Commission  requirements,  i.e.,  are 
transmitted  to  the  pipeline  for  posting 
on  pipeline  Internet  sites  and  bidding 
(when  necessary)  is  allowed,  no  further 
oversight  is  needed.'"' 

.Some  third  parties  indicated  in  their 
comments  that  compliance  with  sfime  of 
the  (.ommission's  existing  regulations 
can  impede  the  development  of  third- 
party  auctions.  For  instance,  the 
requirement  that  certain  transactions 
must  be  posted  on  pipeline  Internet 
sites  was  identified  as  a  barrier  to  third- 
party  auctions  because  it  would  require 
a  double  posting  of  capacity  (once  in  the 
auction  and  once  on  the  pipeline's 
Internet  site)  and  would  render  the 
results  of  the  auction  less  certain.  In 
those  cases  in  which  a  shipper  or  third- 
party  finds  that  a  current  (^Commission 
regulatory  requirement  impedes  the 
development  of  an  efficient  auction,  the 
Commission  encourages  shippers  or 
third-parties  to  propose  an  alternate 
method  for  satisfying  the  goal  of  the 
requirement.  For  example,  to  satisfy  the 
requirement  that  prices  be  disclosed  on 
a  pipeline's  Internet  web  site,  the 
pipeline  could  be  required  to  maintain 
a  link  on  its  web  site  to  the  web  site  of 
the  third-party  auctioneer.  The 
Commission  cannot  proscribe,  in  the 
abstract,  criteria  for  such  proposals. 
Third-parties  should  have  the  freedom 
to  develop  and  propose  innovative 
solutions  to  such  problems. 

II.  Improvements  to  Competition  Across 
the  Pipeline  Grid 

A  Scheduling  Equality 

In  Order  No  637,  the  Commission 
adopted  the  proposal  set  forth  in  the 
NOPR  to  amend  the  Commission's 
regulations  to  include  a  new  section 
284.12(c)(l)(ii)  to  require  pipelines  to 
provide  purchasers  of  released  capacity 
the  same  ability  to  submit  a  nomination 
at  the  first  available  opportunity  after 
consummation  of  the  deal  as  shippers 
purchasing  capacity  from  the  pipeline. 
This  will  enable  shippers  to  acquire 
released  capacity  at  any  of  the 
nomination  or  intra-day  nomination 
times,  and  nominate  gas  coincident  with 
their  acquisition  of  capacity.  By 
enabling  released  capacity  to  compete 
on  a  comparable  basis  with  pipeline 
capacity,  the  new  section  of  the 


""'  ( 'nitfd  nmtnbution  Cos  v   FERC.  H«  F/)d 
1105,  1151-54  (DC  Cir    IiWhl 

""  Pi|ioliiii'%  (ail.  «nil  have,  iivii  OurilpdrluN  lo 
MitlsK  thi-  (lostiiiK  rt'iil  tiiitilinu  iihliRali'iis  liif  ihiir 


-.N  stems    rhird  parties,  iii  this  context.  rrfKr  to 
(Mrtifs  I  uniliit  ting  Ductions  not  under  the  auspices 
lit  thi-  [iipfline 

'"•  Kiir  Hxainplc.  thinlpartv  auttiuns  for  shurt- 
li-nn  rplcasmi  i:a|>ai  it\  |.ll  days  or  less)  can  be 
I  uniliK  tfil  without  I  iiiiiplviiiK  with  the 
rnquimnents  (or  posting  and  hidding  on  [np»'liiie 
inti-rni't  silfs.  (»■(  ause  short  li-rm  n-leases  an- 
"■xfnipi  frnm  the  (.ommission's  posting  ami  bidding 
rifjuirfiiirnts 


regulations  will  foster  a  more 
competitive  short-term  market.  Also,  in 
Order  No.  637,  the  Commission 
explained  the  basis  for  its  policy  that 
the  shipper  must  have  title  to  the  gas 
being  transported,  and  concluded  that 
no  changes  in  this  policy  are 
appropriate  at  this  time.  Niagara 
Mohawk,  NGSA,  Scana  Energy 
Marketing,  Tejas.  TWC,  and  Williston 
seek  clarification  or  rehearing  of  this 
portion  of  Order  No.  637. 

Williston  seeks  rehearing  of  the 
Commission's  regulation  requiring 
nominations  for  capacity  release 
transactions  to  be  on  an  equal  footing 
with  shippers  purchasing  capacity 
directly  from  the  pipeline.  Williston 
argues  that  there  must  be  differences  in 
the  nomination  and  scheduling  of 
capacity  release  and  the  nomination  and 
scheduling  of  pipeline  capacity  because 
additional  time  is  required  to  evaluate 
capacity  release  transactions  due  to 
possible  conditions  the  releasing 
shipper  may  impose  on  the  acquiring 
shipper.  Williston  states  that  the  time 
required  by  the  pipeline  to  evaluate 
such  conditions  and  the  potential 
operational  impact  requires  that  the 
existing  timing  difference  in  the 
nomination  and  scheduling  process. 

Williston  does  not  explain  what 
conditions  and  operational 
considerations  could  need  to  be 
evaluated.  The  replacement  shipper  will 
take  the  service  under  the  same 
contract,  subject  to  the  same  conditions 
as  the  releasing  shipper  and,  therefore, 
will  have  the  same  operational  impact 
on  the  system.  There  should  be  no 
change  in  conditions  or  impact  for  the 
pipeline  to  evaluate. 

In  addition,  Williston  asserts  that  the 
provision  of  such  a  service  will  not  be 
cost  effective  on  its  system  because 
Williston  would  be  required  to  expend 
significant  money  and  manhours  on 
new  electronic  contracting  softv>fare. 
Williston  states  that  it  has  had  13 
capacity  releases  in  the  last  three  years, 
and  this  number  of  releases  does  not 
justify  the  Conunission's  imposition  of 
this  requirement  on  Williston.  Williston 
argues  that  the  offering  of  nomination 
opportunities  for  capacity  release  equal 
to  nomination  opportunities  for 
shippers  purchasing  capacity  should  be 
on  a  best  efforts  or  optional  basis  on 
pipelines  with  significant  capacity 
release. 

As  explained  in  Order  No.  637,  the 
Commission  adopted  the  new  regulation 
requiring  equality  in  scheduling  in 
order  to  enable  released  capacity  to 
compete  on  a  comparable  basis  with 
pipeline  capacity.  This  furthers  the 
Commission's  goal  of  enhancing 
competition  and  improving  efficiency 


across  the  grid.  In  order  for  the 
requirement  to  have  this  effect  it  must 
apply  to  all  pipelines  and  all  capacity 
release  transactions. 

Scana  seeks  clarification,  or  in  the 
alternative,  rehearing,  that  the  pipelines 
must  provide  replacement  shippers  with 
the  same  no-notice  scheduling  rights  as 
held  by  releasing  shippers.  Scana  asserts 
that  some  pipelines  have  placed 
restrictions  in  their  tariffs  on  the  release 
of  no-notice  transportation,  such  that  a 
shipper  may  release  no-notice 
transportation,  but  the  replacement 
shipper  receives  FT  capacity  without 
no-notice  scheduling  rights.  Scana 
further  asserts  that  other  pipelines  do 
not  restrict  release  of  no-notice  service, 
but  instead  impose  artificial  restrictions 
on  the  scheduling  flexibility  after 
release.  Scana  argues  that,  consistent 
with  the  Commission's  purpose  of 
achieving  scheduling  equality  between 
releasing  and  replacement  shippers,  the 
Commission  must  clarify  that  Order  No. 
637's  mandate  for  scheduling  equality 
among  releasing  and  replacement 
shippers  is  intended  to  cover  no-notice 
scheduling  rights  and  contingency 
ranking. 

The  Commission  has  held  that  the 
pipeline  must  permit  shippers  to  release 
their  no-notice  service  as  no-notice 
service.  ^"3  Piuther,  if  the  pipeline 
permits  shippers  to  receive  no-notice 
service  at  flexible  delivery  points,  it 
must  permit  the  no-notice  shipper  to 
release  that  capacity  with  similar 
flexible  delivery  points.^"*  However,  if 
the  pipeline  does  not  permit  its  no- 
notice  shippers  flexible  delivery  point 
rights,  it  is  not  required  to  provide 
flexible  delivery  points  to  the 
replacement  shipper.  There  should  be 
no  operational  reason  why  the  pipeline 
should  limit  the  release  of  no-notice 
service  or  place  restrictions  on  the 
released  service  that  do  not  apply  to  the 
releasing  shipper.  Since  the  shipper 
releasing  the  no-notice  capacity  is  not 
able  to  use  it,  the  pipeline  will  not  be 
providing  any  more  no-notice  service 
than  it  contracted  to  provide. 

TWC  and  Tejas  ask  the  Commission  to 
clarify  the  relationship  between  new 
section  284.12(c)(l)(ii)  and  the  approved 
GISB  Standards,  including  the  GISB 
Standard  timelines  for  capacity  release 
as  set  forth  in  GISB  Standard  5.3.2.  The 
Commission  clarifies  that  new  section 
284.12(c)(l)(ii)  supplants  GISB  Standard 
5.3.2,  to  the  extent  that  they  are 
inconsistent.  Thus,  the  capacity  release 
nomination  requirements  are  contained 


1"^  Order  No.  636-B.  61  FERC  161.272  at  62.009- 
10  II 992):  Questar  Pipeline  Co..  62  FERC  161.192 
at  62.298  (1993). 

'"*  Editor's  Note:  No  text  in  footnote  104. 


in  the  new  regulation,  and  GISB 
Standard  5.3.2  now  applies  only  to  the 
bidding  process.  It  is  not  necessary-  for 
the  Commission  to  delay 
implementation  of  its  new  nomination 
requirements  until  GISB  acts  to  amend 
section  5.3.2. 

Tejas  quotes  the  discussion  in  Order 
No.  637  as  providing  that  under  new- 
regulation  §  284.12{c)(l)(ii),  the  pipeline 
must  "approve"  a  contract  within  an 
hour.  Tejas  asks  the  Commission  to 
clarify  whether  the  Commission  means 
"issuance  "  or  "approval."  and  whether 
issuance  or  approval  of  the  contract 
means  that  it  has  been  executed  by  both 
parties. 

The  text  of  the  regulation  states  that 
the  pipeline  must  "issue"  the  contract 
within  an  hour  and  the  Commission 
clarifies  that  the  requirement  is  to  issue 
the  contract,  rather  than  approve  the 
contract.  Issueince  of  the  contract  does 
not  mean  that  it  has  been  executed  by 
both  parties. 

Tejas  also  observes  that  GISB 
Standard  5.3.2  defines  short-term 
releases  as  those  with  a  duration  of  less 
than  5  months,  and  in  Order  No.  637, 
the  Commission  defines  short-term 
releases  as  those  extending  for  less  than 
one  year.  Tejas  asks  the  Commission  to 
clarify  which  of  the  two  definitions  will 
apply  to  short-term  releases. 

The  bidding  requirements  of  GISB 
Standard  5.3.2  apply  to  capacity 
releases  of  more  than  five  months.  hT 
Order  No.  637.  the  Commission  waived, 
for  a  two  year  period,  the  rate  ceiling  for 
capacity  releases  of  less  than  one  year. 
Neither  of  these  provisions  defines  a 
short-term  release  for  other  purposes, 
and  they  are  not  inconsistent. 

NGSA  states  that  although  the 
Commission  established  scheduling 
equality  between  capacity  release 
shippers  and  others  holding  firm 
capacity,  and  recognized  the  efficacy  of 
master  agreements  in  achieving 
scheduling  equality,  it  did  not  require 
use  of  a  master  agreement.  NGSA  asserts 
that  master  agreements  are  the  only 
means  to  achieve  scheduling  equality, 
and  therefore  the  Commission  should 
require  them. 

The  Commission  recognizes  that 
master  agreements  are  a  good  way  to 
achieve  scheduling  equality,  but  as 
explained  in  Order  No.  637,  there  are 
other  methods  as  well.  The  Commission 
will  not  mandate  any  one  method,  but 
will  leave  this  to  be  resolved  by  the 
pipelines  cmd  shippers. 

Finally,  Niagara  Mohawk  requests 
that  the  Commission  clarify  that  it  will 
be  receptive  to  requests  for  waiver  of  the 
shipper  must  have  title  policy  where  the 
applicant  demonstrates  that  the  waiver 
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will  not  result  in  undue  discrimination 
or  the  inefficient  allocation  of  capacity 
Parties  may  apply  for  a  waiver  of  the 
policy  and,  as  in  the  past,  the 
Commission  will  consider  the  waiver 
based  on  the  specific  circumstances  of 
the  request  '"■* 

B.  Segmentation  and  Flexible  Point 
Rights 

In  Order  No.  636.  the  Commission 
established  two  related  policies — 
flexible  point  rights  and  segmentation — 
that  were  designed  to  provide  firm 
shippers  with  the  flexibility  to  use  their 
capacity  and  to  enhance  competition 
between  shippers  and  between  shippers 
and  the  pipeline.'""  Flexible  point 
rights  refer  to  the  rights  of  firm  shippers 
to  change  receipt  or  delivery  points  so 
they  can  receive  and  deliver  gas  to  any 
point  within  the  firm  capacity  rights  for 
which  they  pay.  Segmentation  refers  to 
the  ability  of  firm  capacity  holders  to 
subdivide  their  capacity  into  segments 
and  to  use  the  segments  for  different 
capacity  transactions 

The  requirement  to  permit 
segmentation  originally  was  not 
included  in  the  Commission  s 
regulations,  but  was  implemented 
through  pipeline  restructuring  filings 
The  Commission  found  that  capacity 
segmentation  was  not  being 
implemented  uniformly  across  the 
pipeline  grid  Some  pipelines  did  not 
permit  segmentation  dt  all,  others 
placed  restrictions  on  the  ability  to 
segment  for  release,  and  others  did  not 
permit  shippers  to  segment  i:apac:itv  for 
their  own  use 

In  Order  No  6.)7,  the  Commission 
responded  to  the  inconsistent 
application  of  .segmentation  rights  by 
adopting  a  regulation  rmjuinng 
pipelines  to  permit  a  shipper  '  U>  make 
u.se  of  the  firm  capacity  for  whi(  h  it  has 
contracted  by  stjginenting  th.it  i  apac  ity 
into  separate  parts  for  its  own  use  or  for 
the  purpose  of  releasing  that  (  apacity  tn 
replacement  shippers  to  the  extent  sui  h 
segmentation  is  operatumailv 
feasible  "  '"'  Ka(  h  pipeline  is  required 
to  make  a  pro  lormn  tariff  fiiiOK 


"".S*^  r  f(    HrtlliinMrr(.rts  iii.l  H.m  tru  I  c  .  HH 
FEKCIhl  \  n    rrh  Kilrnir.l   H'l  h  KHi    ^  hi   ISO 
lltt«»>ll 

urn  f'ipeliiif  SiTMi  !•  ( itilm-iliipiis  111' I  K.-vmon.*  In 
Ki^iitdtii  )tiN  I 'nvHriun^  s«'ll  liiipliMiiiidtiiiK 
rrmiiporlntiiin  '  ii.lft  Pun  JH4  <il  <tw  I  cmiius'.i.iii  s 
Kit(iiUtiiins.  Or.l.T  \..   nth   s:*  ^K  1  )Jti7  I  Apr    1'. 
14MJ),  KKKl    St.ils   *  K.'K*   KhkuIhIi.'Ih  I'rftiiiitil'-s 

llan  iim  iiiiiM  i>wfi|  1  iimm.  ,(i  ii).4,;h   i()4.'o 

21  lApr   H    I'IMJI   Oi.l.T  No   hlh   .\    'r  KK   IhlJH 
(Auk    1-    l'»'l-'l,  KKR(    st.its  %  K-tjs   K.'xul.iiiuns 
l'r««ii>t>l.'>  ll«ii    I'l**!    Iiiiwl>14hll  Id  i)'i(l   rtt   in  ^SW 
II  \S\  (Aug    I.  II'IJI   Dr.l-rN.     hit.   H   f.  1  H  Kl 
1  hi, 272,  ,tt  hi  4H7  (  l>(i)2l 

"'•Oril.fr  Nil  hl7  h')  I  K  .11  UI14'>  111  1  1,K(  Si«t.s 
a  Kt>Ks  Ki'KuIhHoiis  I'ri'iiiiilititNl  II  (I'll.  .It  I1..IU.I- 
KM    IH(  KK  2H4  ■■(.>) 


demonstrating  how  it  intends  to  comply 
with  the  regulation,  by  revising  its  tanff. 
explaining  why  its  existing  tariff  meets 
the  requirements,  or  explaining  why  the 
operational  configuration  of  its  system 
does  not  permit  segmentation. 

In  Order  No.  637.  the  Commission 
also  concluded  that  no  regulatory 
changes  were  needed  to  be  made  with 
respect  to  the  relative  scheduling 
priorities  of  shippers  using  secondary 
points  depending  on  whether  they  were 
shipping  within  or  outside  their 
capacity  path.'"" 

Kehearing  and  clarification  requests 
were  filed  with  respect  to  both  the 
segmentation  and  path  priority 
determinations. 

1   Segmentation 

Rehearing  and  clarification  requests 
were  received  regarding  the  adoption  of 
the  segmentation  regulation  and  the 
requirements  of  the  regulation.  In 
addition,  rehearing  and  clarification 
requests  were  filed  concerning  the 
extent  to  which  earlierX^ommission 
policies  will  apply  to  segmented 
releases  and  the  manner  in  which 
pipelines  are  to  implement  the 
requirement.  These  are  discussed  below 

a.  Adoption  and  Requirements  of  the 
Regulation  Legal  Justification.  Koch 
maintains  the  Commission's  generic 
segmentation  policy  violates  sections  4 
and  5  of  the  NGA  It  contends  the 
requirement  violates  section  5.  because 
the  Commission  has  not  found  that  an 
existing  tariff  provision  is  unlawful  and 
that  the  (Commission-imposed 
modification  of  the  tariff  is  just  and 
reasonable   Koch  maintains  the 
Commission's  action  m  requiring  a 
pipeline  compliance  filing  is  not 
justifiable  under  section  4  of  the  N(JA. 
be<  ause  Koch  has  not  voluntarily 
submitted  a  proposed  tariff  change  and 
the  Commission  cannot  under  sec;tion  4 
pld(  e  the  burden  nn  the  pipeline  of 
lustifying  that  segmentation  is 
in.iiipropnate 

Th»'  CnniinisMon's  at  tmn  is  an 
.ipfirnpnafe  use  of  its  authtirit\  under 
scctiiui  T)  of  the  NCA  In  Order  No  h37. 
the  ( Commission  made  a  generic 
determination  that  the  failure  of  a 
pipeline  to  p»Tmit  segmentation  would 
hf  un|ust  and  unreasonable  if  the 
pipeline  ( ould  operationally  permit 
segmentation  '""  Cnder  Order  .No  636. 
thf  firm  transportation  (  apai  ity  held  by 
shippers  was  to  include  the  same 
flexibility  the  pipeline  enjoyed  when  it 


""•  ( )rti.T  No  bJ7   (r,  i  K  ,il  1{)1^   III  KKK(    st.iis 
H  K.-Hs    KHUuUlii.ns  PrBambli-s  1  1 1  IWl    dt  1 1    KM 

"-Un.  <.n.<;n  Ckis  (  .1   v    t'KBi    7-(U  Ji)  n-«4. 
1 16h-t)7  (1)  (.  Cir    m«SI  !(  i.minissi..ii  .  an  inakf 
)tt"nor»li/Hil  ilpterininathins  That  prtiiii  ular  prai  ti(  cs 
iir"'  uiuii'-'  'iiiil  uiir»rtsiiiiatilf  (hfiuKti  niliTiialiirinl 


provided  bundled  sales  service,  and  the 
ability  to  use  capacity  flexibly,  through 
the  use  of  flexible  point  rights  and 
segmentation,  was  part  of  the  fiexibility 
enjoyed  by  pipelines.  Further,  as  the 
Commission  found  in  Order  No.  637. 
segmentation  increases  the  number  of 
capacity  alternatives  and  so  improves 
competition,  and  also  is  important  in 
facilitating  the  development  of  market 
centers  and  liquid  gas  trading  points."" 
Based  on  these  findings,  the 
Commission  determined  that  pipelines 
that  operationally  can  permit 
segmentation,  but  do  not,  would  be 
acting  in  an  unjust  and  unreasonable 
manner. 

While  Order  No.  637  aruiounced  the 
Commission's  segmentation  policy,  it 
did  not  make  a  section  5  determination 
that  any  particular  pipeline's  tariff  is,  in 
fact,  unjust  and  unreasonable.  Any  such 
determination  will  be  made  in  the 
individual  pipeline  compliance 
proceedings.  The  Commission  had 
reason  to  believe,  based  on  the 
comments  and  its  own  analysis  of 
pipeline  tariffs,  that  some  pipelines  are 
not  permitting  shippers  to  segment 
capacity,  both  for  the  shipper's  own  use 
and  for  capacity  release  transactions,  to 
the  extent  operationally  feasible  on  their 
systems  The  Commission,  therefore, 
required  pipelines  to  make  pro  forma 
filings  to  establish  whether  their  current 
tariffs  are  just  and  reasonable  The 
requirement  for  pipelines  to  make  pro 
forma  compliance  filings  is  not,  as  Koch 
characterizes  it.  a  requirement  that 
pipelines  make  a  section  4  filing. 
Rather,  the  pro  forma  filings  require  the 
pipelines  to  show  why  their  existing 
tariffs  should  not  be  considered  unjust 
and  unreasonable.  If  the  Commission 
finds  changes  are  warranted,  it  will  be 
acting  under  section  5  to  implement 
such  changes 

Son-Operational  Barriers  to 
Sffimentation  CCNC;  and  Columbia  Gas 
(  ontend  the  inquiry'  into  segmentation 
should  not  be  limited  to  whether 
segmentation  is  "operationally 
feasible."  because  non-operational 
problems.  suc:h  as  rate  design, 
administrative  complexity,  or  potential 
legal  barriers  can  inhibit  the  ability  of  a 
pipeline  to  offer  segmentation  They 
maintain  that  such  problems  can  be 
particularly  difficult  for  reticulated 
pipelines  where  shipper  paths  are  not 
easily  defined.  CNG  contends  that  such 
changes  can  be  made  only  through  a  full 
section  4  rate  filing  that  would  include 
the  identification  of  multiple  paths,  a 
redesign  of  services,  and  an  elimination 


of  postage  stamp  (one  rate  for  the  entire 
system)  rate  structures. 

The  Commission  will  not  eliminate 
the  "operationally  feasible"  requirement 
from  the  regulation.  The  goal  in 
permitting  shippers  to  segment  capacity 
is  to  enable  firm  shippers  to  use  the 
capacity  for  which  they  have  contracted 
as  flexibly  as  possible  without 
infringing  on  the  legitimate  rights  of 
other  shippers.  In  the  case  of  a 
reticulated  pipeline  charging  a  postage 
stamp  rate,  firm  shippers  are  paying  for 
the  use  of  the  entire  pipeline  in  their 
rates.  The  pipeline,  therefore,  has  the 
obligation  to  optimize  the  system  so  that 
firm  shippers  can  make  the  most 
effective  use  of  th^  capacity  for  which 
they  pay.  On  reticulated  pipelines  with 
postage  stamp  rate  structiu^s,  where 
shippers  have  no  specifically  defined 
paths,  the  pipeline  should  permit  firm 
shippers  to  use  all  points  on  the  system 
and  to  use  or  release  segments  of 
capacity  between  any  two  points,  while 
continuing  to  use  other  segments  of 
capacity. 

The  Commission  recognizes  that 
permitting  segmentation  on  a  reticulated 
pipeline  can  result  in  operational 
difficulties  if  replacement  shippers  flow 
gas  at  different  points  than  the  existing 
shippers.  But  that  is  not  a  reason  for  the 


pipeline  to  refuse  to  provide  the  ability 
to  segment.  Instead,  the  pipeline  needs 
to  optimize  its  system  to  provide 
maximum  segmentation  rights  while 
devising  appropriate  mechanisms  to 
ensure  operational  stability. 
Displacement  pipelines  with  postage 
stamp  rate  structures  have  been  able  to 
permit  segmentation  with  operational 
rules  to  protect  system  integrity."' 

On  reticulated  systems  with  zone 
rates,  segmentation  can  be  limited  to  the 
zones  for  which  the  shipper  pays.  If  a 
pipeline  currently  using  a  postage  stamp 
rate  structure  finds  that  providing 
segmentation  or  defining  capacity  paths 
would  be  more  feasible  with  a  redesign 
of  its  rates,  the  pipeline  can  make  a 
section  4  filing  to  establish  rates  that  it 
considers  more  consonant  with 
segmentation. 

b.  Compliance  Filings  and 
lmplementatioi\.  Overlapping  capacity 
segments.  Coastal,  INGAA,  Kinder 
Morgan,  and  Williston  request 
clarification  that  the  Commission  will 
adhere  to  its  current  policy  of  not 
permitting  shippers  to  use  segmentation 
to  release  overlapping  capacity 
segments. "2  National  Fuel  Distribution 
also  seeks  clarification  that  shippers  can 
segment  capacity  at  market  centers  or 


other  non-physical  transaction  points  on 
the  pipeline's  system. 

Capacity  segmentation  refers  to  the 
ability  of  shippers  to  divide  their 
capacity  into  individual  segments  with 
each  segment  equal  to  the  contract 
demand  of  the  original  contract.  As  a 
general  matter,  pipelines  are  not 
required  to  permit  segmentation  in  a 
situation  where  the  nominations  bv  a 
shipper  or  a  combination  of  releasing 
and  replacement  shippers  exceed  the 
contract  demand  of  the  underlying 
contract  on  any  segment.  The 
Commission  further  clarifies,  as 
National  Fuel  Distribution  requests,  that 
shippers  can  divide  their  capacity 
through  segmented  releases  at  anv 
transaction  points  on  the  pipeline 
system,  including  virtual  transaction 
points,  such  as  paper  pooling  points,  as 
well  as  at  physical  interconnect  points, 
such  as  market  centers. 

To  help  avoid  inconsistent 
application  of  the  Commission's  flexible 
receipt  and  delivery  point  policy  and 
the  segmentation  policy,  the  following 
example  will  provide  clarification  as  to 
how  those  policies  should  operate.  In 
this  example,  a  shipper  has  a  contract 
for  10,000  Dth  per  day  from  receipt 
point  at  A  to  delivery'  point  B. 


Zone  1 

A 

Zone  2 
10,000  Dth/day 

Zone  3 

V 

.f 

M 

N 

0 

P 

Q 
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The  shipper  has  the  flexibility  to 
segment  capacity  throughout  zones  1-3 
(point  M  through  point  S).  so  long  as  the 
combined  nominations  of  it  and 
replacement  shippers  do  not  exceed  the 
mainline  contract  demand  of  10,000 
Dth.  The  shipper  has  the  right  to 
segment  outside  of  its  path  because  it  is 
paying  the  full  rates  for  zones  1-3  and, 
therefore,  has  the  right  to  use  all  points 
within  the  zones  for  which  it  pays. 
Thus,  the  shipper  could  nominate  and 
ship  10.000  Dth  from  point  M  to  point 


P.  while  at  the  same  time  nominate  and 
ship  another  10,000  Dth  from  point  P  to 
point  S.  But  the  shipper  could  not 
nominate  10.000  Dth  from  point  M  to   ^ 
point  Q  and  nominate  10.000  Dth  from 
point  P  to  point  S.  because  that  would 
result  in  20.000  Dth  nominated  in 
segment  P-Q. 

The  shipper  also  could  release  10,000 
Dth  of  capacity  from  point  P  to  point  B, 
while  retaining  10,000  Dth  of  capacity 
from  point  A  to  point  P  for  its  own  use. 
The  releasing  shipper  could  then 


nominate  and  ship  10.000  Dth  from 
point  A  to  point  P,  while  the 
replacement  shipper  could  nominate 
and  ship  10.000  Dth  from  point  P  to 
point  B. 

Segmentation  would  also  permit  the 
releasing  and  replacement  shippers  to 
use  overlapping  segments  so  long  as 
their  combined  nominations  in  a 
segment  do  not  exceed  10.000  Dth.  For 
instance,  the  releasing  shipper  could 
nominate  and  ship  5.000  Dth  from  point 
A  to  point  Q.  while  the  replacement 


■  ()ra.T  N.I  hC  hS  FK  Hi  10195.  ill  FEK(.  Stats 
*  Reus  KenuUtiLiii.s  I'ri'ambles  1  Jl.Oyi,  al  J1,3UJ- 
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'"  .Sff  Northwpst  Pipeline  Corporatiim.  69  FEKC 
161.171.  at  hi. 677  (1994),  71  FEKC  1  fil  ,:il5,  at 
61.224  (1995)  I  providing  operational  control.s  for 


segmented  releases  that  [eopardize  system 
integritv). 


' '-Citing  Tennessee  Gas  Pipeline  Compan\ .  85 
FERC  161.052  (1998).  reh^  denied.  86  FERC 
1  61.290  (1999);  Texas  Gas  Transmission 
Corporation.  89  FERC  1 61 .096  (1999) 
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shipper  nominates  and  ship.s  5,000  Dth 
from  point  ()  to  point  B  even  though  Xhv 
segments  overlap  in  segment  O-Q  Both 
nominations  would  be  accepted  because 
the  combined  nomination  over  segment 
C>-Q  would  not  oxc:eed  10,000  Dth 
However,  if  both  shippers  sought  to 
nominate  the  full  10,000  Dth  in  one  or 
more  pipeline  segments,  the  pipeline 
could  limit  the  nominations  to  10,000 
Dth  in  those  segments.  The  pipeline 
should  have  a  default  tariff  provision 
detailing  how  nominations  from 
releasing  and  replacement  shippers  will 
be  handled  in  the  event  that  they  exceed 
the  contract  demand,  and  releasing 
shippers  also  can  include  provisions  for 
handling  overlapping  nominations  in 
their  release  conditions. ' ' ' 

Both  the  releasing  and  replacement 
shippers  also  would  retain  the 
flexibility  to  use  their  capacity  fully  to 
make  backhauls.  Thus,  the  shipper 
could  deliver  10.000  Dth  from  point  A 
to  point  B  using  forward  haul  capacity 
and  10.000  Dth  from  point  S  to  point  B 
using  a  backhaul,  because  there  is  no 
overlap  over  the  mainline. 

This  may  require  a  change  by  some 
pipelines  with  respect  to  their  tariffs 
regarding  backhauls.  The  Commission's 
policy  on  the  use  of  forwardhauls  and 
backhauls  to  the  same  point  m  excess  of 
contract  demand  has  been  in  the  process 
of  change.  While  the  (Commission  found 
in  1997  that  a  shipper  cannot  use  the 
same  delivery  point  for  a  forwardhaul 
and  backhaul  in  excess  of  (:ontrat:t 
demand."*  the  Commission  re<;ently 
found  that  a  forwardhaul  and  backhaul 
to  a  series  of  23  meter  stations 
considered  as  a  single  point  for 
nomination  purposes  did  not  result  in  a 
capacity  overlap  even  though  the  total 
amount  received  by  the  shipper 
exceeded  contract  demand.'  ''■  In  order 
to  promote  shippers'  ability  to  use  their 
capacity  as  flexibly  as  possible,  the 
Commission  has  determined  that  prior 
restrictions  on  shippers'  use  of 
forwardhauls  and  backhauls  to  the  same 
point  should  not  be  followed  Shippers' 
segmentation  rights  should  not  depend 
upon  metaphysical  distinctions  between 
delivery  to  a  single  point  or  to  two 
points  adjacent  to  each  other  In  both 
situations,  shippers  should  hv  pfrmitted 
to  use  a  forwardhaul  and  a  hackhaui  to 
deliver  gas  as  long  as  the  mainlint' 
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contract  demand  is  not  exceeded  and 
they  can  take  delivery  of  the  gas 

Seffiventation  and  primary-  point 
nf^hts.  Several  rehearing  requests  relate 
to  the  relation  betwwm  segmentation 
and  primary'  point  rights  El  Paso  and 
Enron  maintain  segmentation  should  be 
considered  separately  from  primary 
point  rights  and  should  not  result  in 
shippers  being  able  to  use  segmentation 
to  increase  primary  point  rights  beyond 
those  covered  in  their  contracts.  Kinder 
Morgan  claims  that  if  shippers  change 
their  primary  point  rights  in  segmenting 
capacity  for  their  own  use,  the  shippers 
do  not  have  the  right  to  revert  to  their 
original  primar\'  points  without  the 
consent  of  the  pipeline.  Kinder  Morgan 
and  INGAA  seek  clarification  that 
pipelines  can  resell  capacity  at  primar\' 
points  vacated  by  releasing  or 
replacement  shippers.  In  contrast. 
National  Fuel  Distribution  maintains 
that  shippers  should  be  permitted  to 
segment  capacity  and  retain  their 
primary  priority  in  both  segments. 

The  Commission  cannot  clarify  the 
role  of  primar\'  receipt  points  on  a 
generic  basis,  but  will  need  to  examine 
the  issues  raised  in  the  pipelines' 
compliance  filings.  In  Order  No.  637. 
the  Commission  explained  that  in  the 
past  it  had  adopted  different  policies  on 
the  issue  of  whether  pipelines  could 
restrict  replacement  shippers'  ability  to 
choose  new  primar\'  points  depending 
on  whether  pipelines  had  historic  tariff 
provisions  that  limited  primar\'  point 
rights  to  the  same  level  as  the  shipper's 
mainline  contract  demand  '"^  Although 
the  Commission  accepted  tariff  filings 
during  Order  No  636  that  continued 
historic  limitations  on  the  number  of 
primary  receipt  and  deliver^'  points,  the 
(Commission  questioned  whether  it 
continued  to  be  appropriate  for 
pipelines  to  limit  receipt  and  delivery 
point  quantities  to  the  shipper's  contract 
demand. ' ' '  The  (Commission  concluded 
that  a  pipeline's  overly  restrictive 
allocation  of  primary  point  rights  to 
existing  shippers  could  restrict  the 
ability  of  shippers  to  use  their  capacity 
fl«?xibly  But  the  Commission  did  not 
impose  a  blanket  prohibition  on  all 
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limits  to  a  firm  shipper's  ability  to 
choose  primary'  receipt  and  delivery 
points.  The  Commission  recognized  that 
pipelines  might  need  to  impose  some 
restrictions  on  primary  point  rights,  as 
appropriate  to  the  circumstemces  of  their 
systems,  to  prevent  hoarding  of  capacity 
by  some  shippers  to  the  detriment  of 
others.""  Moreover,  even  when  the 
Commission  did  permit  continuation  of 
tariff  provisions  that  limited  primary 
point  rights  to  contract  demand,  the 
Commission  adopted  a  policy  [Texas 
Eastern/El  Paso  policy)  which  permitted 
both  releasing  and  replacement  shippers 
in  segmented  releases  to  choose  separate 
primar>'  point  rights  that  did  not  exceed 
each  shipper's  contract  demand."^ 

Permitting  flexibility  in  the  selection 
of  primary  points  in  segmented  releases 
can  be  important  to  creating  effective 
competition  between  pipeline  services 
and  released  capacity.  If  replacement 
shippers  were  limited  to  the  use  of 
segmented  points  on  a  secondary  basis, 
as  some  of  the  rehearing  requests 
suggest,  the  pipeline  would  still  retain 
the  right  to  sell  that  receipt  point  on  a 
primary  basis.  The  ability  to  sell  points 
on  a  primary  basis  would  provide  the 
pipeline  with  a  competitive  advantage 
over  segmented  release  transactions.  In 
order  to  equalize  competition  between 
pipeline  and  released  capacity, 
pipelines  need  to  permit  shippers 
greater  flexibility  in  selecting  primary 
points  than  they  have  in  the  past. 

Because  the  (!^ommission  has  not 
reviewed  receipt  and  delivery  point 
restrictions  since  Order  No.  636  and 
restrictions  on  segmentation  and  point 
rights  can  limit  effective  competition, 
pipelines  should  not  be  able  to  continue 
to  rely  upon  their  historic  tariff 
practices  dating  back  to  the  days  of 
merchant  service,  but  need  to  justify 
restrictions  on  shippers'  ability  to  use 
additional  primary  points  in  segmented 
transactions  and  any  deviation  from  the 
Texas  Eastem/El  Paso  policy.'^"  For 
example,  on  a  fully  subscribed  pipeline 
where  receipt  point  capacity  exceeds 
mainline  capacity  fivefold,  the  pipeline 
can  seemingly  permit  shippers  to  select 
primary  receipt  point  rights  well  in 
excess  of  their  mainline  contract 
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demand,  since  the  pipeline  has  no 
capacity  left  to  sell  and,  therefore,  needs 
to  reserve  no  receipt  point  capacity  in 
order  to  sell  unsubscribed  capacity,  i-^' 

El  Paso  contends  that  providing 
shippers  with  the  right  to  select 
multiple  delivery  point  rights  along  a 


path  could  detrimentally  affect  the 
rights  of  existing  shippers.  It  provides 
an  example  in  which  a  lateral  off  the 
mainline  can  support  only  100  Dth  of 
capacity  and  a  shipper  at  the  terminus 
of  the  lateral  (Delivery  Point  B)  already 
has  primary  point  capacity  of  100  Dth 


Delivery  Point  D 


on  the  lateral.  El  Paso  maintains  that  if 
another  shipper  with  a  primary  delivery 
point  (Delivery  Point  A)  can  subscribe 
to  an  upstream  point  on  the  lateral 
(Delivery  Point  C)  on  a  primary  basis, 
the  downstream  shipper  on  the  lateral 
could  lose  its  primary  point  priority. 


Delivery  Point  A 


Gas  Flow 


Lateral  capacity  =  100  Dth 


Delivery  Point  B 


This  argument  misapprehends 
Commission  policy.  The  new  shipper 
could  not  obtain  a  primary  delivery 
point  at  Delivery  Point  C.  because  no 
capacity  on  the  lateral  is  available  at 
that  point;  the  lateral  capacity  is  fully 
subscribed.  In  order  for  shippers  to 
obtain  primary  points,  the  mainline 
capacity  to  that  point  must  be  available. 
Thus,  the  shipper  with  a  primary 
delivery  point  at  Delivery  Point  A  could 
obtain  another  primary  delivery  point  at 
Delivery  Point  D,  because  the  shipper 
has  sufficient  mainline  capacity  to 
deliver  to  that  point.  As  pointed  out 
previously,  the  selection  of  this  new 
delivery  point  would  not  increase  the 
shipper's  mainline  contract  demand.  It 
would  only  permit  the  shipper  to 
choose  to  deliver  to  Delivery  Point  A  or 
Delivery  Point  D  on  a  primary  basis. 

The  resolution  of  issues  relating  to  the 
allocation  of  primary  point  rights  in 
segmented  transactions  will  have  to  be 
addressed  in  each  pipeline's  compliance 
filing.  Pipelines  will  have  to  include 
justifications,  based  on  the  operational 
characteristics  of  their  systems,  for 
restrictions  on  the  extent  to  which 
shippers  and  replacement  shippers  can 
change  primary  points  or  can  revert 
back  to  the  original  points  at  the  end  of 
a  release  or  segmented  transaction. 


'•"  Even  if  the  pipeline  is  not  fullv  subscribed,  it 
could  protect  its  ability  to  sell  available  mainline 
capacity  by  reserving  an  appropriate  percentage  of 
the  receipt  or  delivery  point  capacity  to  be 
associated  with  the  unsubscribed  mainline 
capacity 


Point  discounts.  Kinder  Morgan  and 
Koch  request  clarification  that  in 
implementing  segmentation,  the 
Commission  will  continue  its  current 
policy  under  which  discounts  granted 
with  respect  to  specific  points  do  not 
apply  when  the  shippers  change  points. 
They  contend  that  if  a  shipper  seeks  to 
use  different  points  as  part  of  a 
segmentation  transaction,  the  shipper 
will  not  be  entitled  to  continue  its 
discount. 

This  issue  also  needs  to  be  considered 
in  the  pipelines'  compliance  filings.  In 
the  restructtuing  proceedings  to 
implement  Order  No.  636,  the 
Commission's  policy  was  to  permit 
pipelines  to  limit  a  shipper's  discount  to 
particular  receipt  and  delivery  points.  A 
shipper  with  a  discount  contract  to 
particular  points  would  be  subject  to  the 
pipeline's  maximum  rate  if  it,  or  a 
replacement  shipper,  chose  to  exercise 
its  right  to  use  flexible  receipt  or 
delivery  points. ^^2  "j-jjg  justification  for 
this  policy  was  that  market  conditions 
may  vary  on  a  pipeline,  and  the 
pipeline,  therefore,  should  be  permitted 
to  structure  its  discounts  to  meet  the 
prevailing  market  conditions. 

The  Commission  still  recognizes  that 
pipelines  may  have  underutilized 
segments  of  their  pipelines  for  which 
they  may  need  to  offer  discounts  in 


order  to  increase  throughput  and  that 
such  discounts  should  not  necessarily 
entitle  shippers  to  move  gas  in  more 
highly  utilized  portions  of  the  pipeline, 
where  the  pipeline  can  obtain  the 
maximum  rate  for  transportation 
service.  This  would  occiu"  particularly 
on  pipelines  with  postage  stamp  rate 
systems  where  the  same  maximum  rate 
applies  throughout  the  system,  even 
though  utilization  patterns  may  differ 
across  the  system,  as  well  as  for 
pipelines  with  large  zones  where 
utilization  may  differ  within  a  zone.'^^ 
What  is  less  clear,  however,  is  whether 
the  Conmiission's  previous  policy 
should  continue  to  be  applied  for 
segmented  transactions  that  occur 
within  the  path  of  the  shipper's 
transportation  contract.  Once  the 
pipeline  has  decided  that  a  discount  is 
needed  to  stimulate  throughput  in  a 
section  of  the  pipeline,  that  shipper 
should  be  permitted  to  use  flexible 
point  rights  and  segment  capacity  along 
that  capacity'  path  without  incurring 
additional  charges. '^4  -pjjg  Commission 
recognizes  that  not  all  pipelines  follow 
straight-line  paths  and.  therefore,  in 
order  for  some  pipelines  to  implement 
segmentation,  restrictions  on 
segmentation  for  discounted  contracts 
may  be  necessar\'.  These  issues  should 


''-  El  Paso  Natural  Gas  Company,  62  FERC 
161.311,  at  62,990-91  (1993);  ANR  Pipeline 
Company.  62  FERC  1  61.079.  at  61.562-63  (1993) 

'2J  See  Questar  Pipeline  Company.  69  FERC 
1  61.119  (1994)  (applying  policy  to  a  postage  stamp 
system). 


■'"On  a  long-line  pipeline,  for  instance,  once  the 
pipeline  has  discounted  transportation  to  a 
downstream  delivers  point,  it  has  foreclosed  the 
possibility  of  selling  that  same  capacity  at  a  higher 
rate  to  an  upstream  delivery  point  The  discount, 
therefore,  should  apply  to  all  transactiojis  within 
the  capacity  path. 
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h«!  dddn^s.sed  in  thw  pipeline's 
compliance  filings 

c.  Imphmentiition  E\  Paso  requests 
clarification  that  the  ability  of  shippers 
to  segment  through  the  nomination 
process  applies  only  to  shippers 
segmenting  for  their  own  use.  not  to 
shippers  seeking  to  make  a  segmented 
capacity  release  transatlion  El  Paso 
maintains  that  allowing  capacity  release 
transactions  through  the  nomination 
process  would  by-pass  the  bidding  and 
posting  priKiedures  that  apply  to 
capacity  release  transactions  The 
Commission  agrees  that  shippers  subje<;t 
to  the  posting  and  bidding  requirements 
for  capac:itv  release  transactions  cannot 
avoid  those  requirements  by  designating 
a  transaction  as  a  segmented 
transaction. 

El  Paso  and  Kinder  Morgan  ask 
clarification  concerning  the 
implementation  of  the  requirement  that 
shippers  be  given  the  ability  to  segment 
capacity  for  their  own  use  through  the 
nomination  process,  without  having  to 
use  the  capacity  release  process  to 
effectuate  segmentation.  El  Paso  asks 
that  pipelines  be  able  to  implement 
shipper  segmentation  in  different  ways 
depending  on  the  i  onfiguration  of  their 
existing  t;omputer  system   Kinder 
Morgan  asks  that  it  be  permitted  to 
continue  to  use  its  capacity  release 
mechanism  to  effectuate  shipper 
segmentation  for  its  own  use  until  it  can 
revise  its  computer  systems  to 
accommodate  this  pnx  ess  through  the 
nomination  process 

GasFVM 
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The  (Commission  will  expet  t 
pipelines  to  permit  shippers  to  schedule 
segmented  transactions  for  their  own 
use  in  as  efficient  manner  as  possible 
through  the  nomination  process  and  to 
revise  their  computer  systems  to  permit 
such  nominations  as  soon  as  is  feasible. 
Until  such  computer  revisions  are  made, 
pipelines  should  permit  segmented 
transactions  in  the  most  efficient 
method  feasible  given  their  current 
computer  configurations 

2  Mainline  Prionty  at  Secondary  Points 
Within  the  Path 

In  Order  No  637.  the  (Commission  did 
not  adopt  a  specific  policy  with  respect 
to  assigning  priority  over  mainline 
capacity  among  shippers  using 
secondary  points  when  they  pay  the 
same  rate  for  transportation  within  a 
zone  ''"•  Dynegy.  National  Energy 
Marketers,  and  NCISA  contend  the 
(Commission  should  accord  a  higher 
priority  to  shippers  seeking  to  use 
mainline  capacity  to  reach  secondary 
points  within  their  capacity  path  than 
shippers  seeking  to  use  mainline 
capacity  outside  of  their  path  Dynegy 
and  National  Energy  Marketers  contend 
that  according  a  shipper  using  a 
set.ondary  point  within  its  path  a  higher 
priority  would  help  alleviate  confusion 
with  respect  to  state  unbundling 
[irograms  in  which  state  officials  are 
requiring  marketers  to  hold  primary 
firm  capacity,  rather  than  permitting 
them  to  use  secondary  capacity,  because 
of  concerns  about  reliability  Giving 


greater  priority  to  shippers  within  their 
primary  path,  they  assert,  will  alleviate 
the  concerns  about  the  reliability  of 
secondary  point  transactions  during 
constraint  periods  when  pipelines  limit 
deliveries.  Dynegy  maintains  that,  under 
the  current  system,  it  can  often 
effectuate  a  delivery,  but  at  a  higher 
cost,  by  scheduling  primary  firm 
capacity  and  then  purchasing  an 
interruptible  back-haul  service  to  reach 
the  secondary  upstream  point. 

The  Commission's  goal  in  expanding 
segmentation  and  flexible  point  rights  is 
to  strengthen  competition  in  the 
transportation  market.  As  pointed  out  in 
Oder  No.  637,  capacity  allocation  is 
most  efficient  when  capacity  is 
allocated  to  the  shipper  placing  the 
highest  value  on  obtaining  the  capacity. 
In  order  to  provide  for  efficient 
allocation  of  capacity,  shippers  must 
have  rights  to  capacity  and  be  able  to 
trade  capacity  so  that  the  party  placing 
the  highest  value  can  obtain  it.'-^^ 

In  the  situation  presented  by  the 
rehearing  requests,  two  shippers  paying 
the  same  rate  for  capacity  in  a  zone  seek 
to  use  a  secondary  delivery  point  which 
is  upstream  of  one  shipper  and 
downstream  of  the  other.  In  the  example 
below,  shippers  1  and  2  pay  the  same 
rate  for  10.000  Dth/d  of  capacity  in  the 
zone,  with  primary  points  at  A  and  C 
respectively,  and  both  shippers  seek  to 
deliver  gas  to  point  B.  The  pipeline  is 
sized  such  that  30.000  Dth/d  can  be 
delivered  to  point  A.  20.000  Dth/d  to 
point  B.  and  10.000  Dth/d  to  point  C. 
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The  Commission's  prior  policy  was  to 
allocate  mainline  (.apacity  using 
seccmdary  points  on  a  pro  rata  basis 
among  shipptTs  set-king  to  use  those 
secondary  points.'-'    although  some 
pipelines  had  hvru  permitted  to 


implement  a  within-the-path  allocation 
methodology  '-'"  The  justification  for 
pro  rata  allocatifin  was  that  two 
customers  paying  the  same  rate  should 
receive  the  same  priority  of  service  to 
secondary  points. 
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The  Commission,  however,  is 
concerned  that  providing  all  shippers  in 
a  zone  with  equal  scheduling  rights  to 
secondary  points  does  not  provide  for 
the  most  efficient  use  of  mainline 
capacity  or  promote  capacity  release 


because  it  creates  uncertainty  as  to  how 
much  mainline  capacity  any  shipper 
seeking  to  use  secondary  points  will 
receive.  Under  pro  rata  allocation, 
neither  shipper  1  nor  shipper  2  has 
guaranteed  rights  to  the  mainline 
capacity  for  purposes  of  making 
deliveries  to  point  B  and,  therefore, 
neither  can  trade  those  rights  In 
addition,  a  shipper  holding  primary 
point  capacity  at  point  B  (shipper  3)  has 
a  competitive  advantage  over  either 
shipper  1  or  shipper  2  in  selling  its 
capacity,  since  it  can  guarantee 
mainline  capacity  to  point  B  and  neither 
of  the  other  two  shippers  can  make  a 
similar  guarantee.  As  Dynegy  and  NEM 
point  out,  some  state  unbundling 
programs  require  shippers  to  obtain 
primary  point  capacity  from  the  shipper 
at  B  in  order  to  ensure  that  deliveries 
can  be  made. 

The  Commission,  therefore,  has 
determined  to  change  its  allocation 
policy  to  the  within-the-path  approach 
in  order  to  improve  competition.  Under 
the  within-the-path  allocation  approach, 
shipper  2  would  have  a  higher  priority 
than  shipper  1  to  use  mainline  capacity 
to  reach  secondary  points  within  its 
capacity  path.  By  using  within-the-path 
priority,  shipper  2  has  a  firm  right  to 
mainline  capacity  to  delivery  point  B 
and,  therefore,  becomes  a  more  effective 
competitor  to  the  shipper  holding 
primary  point  capacity  at  point  B. 
Shippers  needing  capacity  to  point  B 
now  have  a  choice  of  buying  mainline 
capacity  from  shipper  2  or  shipper  3. 
Under  this  policy,  shipper  2  would  have 
primary  mainline  rights  to  ship  to  or 
beyond  point  B,  but  would  have 
secondary  rights  to  make  deliveries  at 
point  B  (unless  shipper  2  is  permitted 
to  select  B  as  an  additional  primary 
point  as  discussed  previously). '^^ 

The  Commission  recognizes  that 
because  the  pipeline  in  the  example  has 
a  large  rate  zone  that  is  not  divided  at 
constraint  points,  shipper  1  (the 
upstream  shipper)  pays  the  same  rate  as 
shipper  2  and  receives  less  valuable 
rights  under  the  within-the-path 
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'■'"Shipper  2's  ability  to  deliver  gas  using  point 
B  as  a  deliver^'  point  would  depend  on  whether  it 
has  capacity  on  the  downstream  side  of  point  B  to 
take  gas  from  the  system.  Providing  for  such  take- 
away rights  at  city-gate  points  would  be  within  the 
province  of  the  state  regulatory'  authority  regulating 
the  LDC  at  that  point.  With  respect  to  priority  at 
pipeline  interconnects,  the  Commission,  in  Order 
No  637,  stated  that  such  priority  would  be 
determined  by  pipeline  confirmation  rules,  but  that 
a  shipper  that  has  obtained  firm  capacity  on  both 
sides  of  the  interconnect  generally  should  have 
prionty  over  a  shipper  that  is  using  interruptible 
transportation  on  one  of  the  pipelines,  regardless  of 
whether  the  firm  shipper  is  using  a  .secondary  or 
primary  point.  See  Order  No.  637.  65  FR  at  10197. 
Ill  FERi::  Stats.  &  Regs.  Regulations  Preambles 
131.091.  at  31.306-7. 


allocation.  But  it  is  not  possible  to 
allocate  mainline  capacity  downstream 
of  point  A  to  shipper  1,  because  shipper 
2  (with  primary  point  rights  at  C)  could 
preempt  shipper  I's  use  of  any  capacity 
beyond  point  A  by  shipping  gas  to  its 
primary  point  at  C.  Thus,  the  only 
method  of  creating  tradable  capacity 
rights  is  to  give  shipper  2  priority  rights 

to  all  capacity  upstream  of  its  delivery 
point  ate.  130 

The  Commission  therefore  finds  that 
the  use  of  within-the-path  priority  better 
promotes  efficient  allocation  of  capacity 
and  improves  competition  as  compared 
with  pro  rata  allocation  and, 
accordingly,  each  pipeline  must  use  the 
within-the-path  allocation  method  in  its 
compliance  filing,  unless  it  can 
demonstrate  that  such  an  approach  is 
operationally  infeasible  or  leads  to 
anticompetitive  outcomes  on  its  system. 
The  Commission  encourages  pipelines 
to  look  closely  at  their  zone  boundaries 
and  to  develop  more  efficient  methods 
of  allocating  capacity  based  on  price,  so 
that  capacity  initially  is  allocated  to  the 
shipper  placing  the  highest  value  on 
obtaining  that  capacity. 

C.  Imbalance  Services,  Operational  Flow 
Orders  and  Penalties 

In  Order  No.  637,  the  Commission 
determined  that  while  OFOs  and 
penalties  can  be  important  tools  to 
correct  and  deter  shipper  behavior  that 
threatens  the  reliability  of  the  pipeline 
system,  the  current  system  of  OFOs  and 
penedties  is  not  the  most  efficient 
system  of  maintaining  pipeline 
reliability  in  the  short-term  market.  The 
manner  in  which  pipelines  impose 
OFOs  and  penalties  often  restricts 
shippers'  abilities  to  effectively  use  their 
transportation  capacity.  For  example, 
OFOs  can  limit  the  ability  of  shippers  to 
respond  to  prices  in  the  market, 
undermining  the  fluidity  of  the 
commodity  market. 

The  Commission  also  determined  that 
Commission-authorized  penalties 
provide  an  opporttmity  for  shippers  to 
engage  in  a  form  of  penalty  arbitrage, 
both  across  pipeline  systems,  and 
within  a  single  pipeline  system. 
Arbitrage  activity  imposes  higher  costs 
on  all  shippers  on  the  system,  and  at 
peak,  also  may  imperil  systemwide 
reliability  and  trigger  OFOs  and 
emergency  penalties.  Further,  many 
pipelines  have  responded  to  arbitrage 
on  their  systems  by  imposing  stricter 
imbalance  tolerances  and  higher 


"°  Under  within-the-path  allocation,  if  shipper  1 
values  the  capacity  to  point  B  more  than  shipper 
2.  it  can  purchase  the  capacity  from  shipper  2.  This 
would  ensure  that  the  capacity  is  allocated 
efficiently  to  the  highest  valued  user. 


penalties,  which,  in  turn,  often  operate 
to  limit  and  distort  market  forces. 

Given  the  existence  of  arbitrage  on 
and  across  pipeline  systems,  the 
Conunission  concluded  that  shippers 
are  using  penalties  as  a  means  to 
indirectly  gain  flexibility  with  respect  to 
obtaining  gas  supplies  and 
transportation  capacity.  Therefore, 
because  the  penalty  system  encourages 
shippers  to  engage  in  behavior  that  may 
be  harmful  to  the  system  as  a  way  to 
obtain  needed  flexibility,  the 
Commission  shifted  its  policy  away 
from  one  that  fosters  the  use  of  OFOs 
and  penalties,  to  a  "service-oriented" 
policy  that  gives  shippers  other  options 
to  obtain  flexibility  and  relies  on 
penalties  only  when  necessary  to 
protect  system  integrity.  Specifically, 
Order  No.  637  established  three  general 
policies  designed  to  help  give  shippers 
positive  incentives  to  use  the  pipeline 
appropriately  to  avoid  the  need  for 
penalties  and  OFOs. 

First,  Order  No.  637  required 
pipelines  to  provide  separate  imbalance 
management  ser\'ices,  like  park  and  loan 
service,  to  give  shippers  flexibility, 
directly. I'l  The  Commission  explained 
that  the  imbalance  management 
services,  together  with  the  provision  of 
greater  information  about  the  imbalance 
status  of  shippers  and  the  system,  will 
give  shippers  a  greater  ability  to  remain 
in  balance  in  the  first  instance,  and 
thereby  avoid  penalties. 

Second,  Order  No.  637  required 
pipelines  to  establish  incentives  and 
procedures  to  minimize  the  use  of 
OFOs.' 32  The  Conmiission  required 
each  pipeline  to  revise  its  tariff  to 
include  a  number  of  pipeline  specific 
standards  for  the  issuance  of  OFOs. 

Third,  Order  No.  637  required 
pipelines  to  include  in  their  tariffs  only 
those  penalty  structures  and  levels  that 
are  necessary  and  appropriate  to  protect 
the  system.  133  The  Commission  also 
required  pipelines  to  credit  the  revenues 
from  penalties  and  OFOs  to  shippers  to 
eliminate  the  pipelines'  financial 
incentive  to  impose  penalties  and  OFOs. 

Finally,  Order  No.  637  required  each 
pipeline  to  either  propose  in  its 
compliance  filing  pro  forma  changes  to 
its  tariff  to  implement  the  new- 
requirements,  or  explain  how  its 
existing  tariff  and  operating  practices 
are  already  consistent  with  the  new- 
requirements. 

The  rehearing  applicants  seek 
rehearing  and/or  clarification  of  various 
aspects  of  each  of  the  three  new- 
provisions.  However,  the  petitioners  do 


'-^'  18CFR  284,12|c)(2)(iii) 
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not  oppose  the  core  requirement  that 
pipelines  provide  imbalance 
management  services,  but  primarily 
seek  rehearing  of  the  new  OFO  and 
penalty  provisions.  Below,  the 
Commission  hirther  details  each  of  the 
new  provisions  and  addresses  the 
rehearing  arguments  related  to  each. 

1 .  Imbalance  Management 

New  section  284.12(c)(2)(iii)  is  an 
important  component  of  the 
Commission's  new  policy  focus  to  use 
positive  incentives  to  achieve  shipper 
behavior,  rather  than  penalties  or  OFOs 
In  that  section,  the  Commission 
established  the  policy  that  pipelines 
must  provide  to  shippers,  to  the  extent 
operationally  practicable,  imbalance 
management  services,  such  as  park  and 
loan  service,  swing  on  storage  service, 
or  imbalance  netting  and  trading 
Pipelines  will  be  permitted  to  retain  the 
revenues  from  the  new  imbalance 
management  services  initiated  between 
rate  cases.  As  part  of  this  requirement  to 
provide  imbalance  management 
services,  the  Commission  encouraged 
pipelines  to  design  imbalance 
management  services  that  would  give 
shippers  a  built-in  int:entive  to  utilize 
the  service,  and  to  develop  financial 
inducements  for  shippers  to  remain  in 
balance  or  avoid  behavior  that  is 
harmful  to  the  system  In  addition,  the 
(Commission  stated  in  Order  No  6.17 
that  pipelines  will  not  be  permitted  to 
implement  the  new  imbalance  services 
until  thev  also  implement  imbalance 
netting  and  trading  on  their  systems 

Rehearing  requests  were  filed 
concerning  the  retention  by  pipelines  of 
the  revenue  from  imbalance 
management  services  between  rate 
cases,  and  the  applicability  of  the 
imbalance  management  service 
requirement  to  pipelines  that  do  not 
impose  imbalance  penalties  or  OFOs.  A 
number  of  requests  for  clarification  of 
the  requirement  to  offer  imbalanc;e 
management  services  were  also  filed. 
These  are  discussed  below. 

a.  Retention  of  Imhulante 
Management  Service  Revenue  Between 
Rate  Cases.  NASUCA  and  Penn./Ohio 
Advocate  jointly,  and  Amoco  argue  that 
the  Commission  erred  by  allowing 
pipelines  to  retain  the  revenues  from  the 
new  imbalance  management  services 
between  rate  cases.  They  argue  that, 
since  pipelines  control  the  timing  of  rate 
cases  and  have  no  obligation  to  file  a 
rate  case,  this  policy  could  provide  the 
pipeline  with  windfall  profits  at  the 
expense  of  long-term  shippers  who  pay 
100  percent  of  the  costs  of  the  facilities 
used  to  provide  those  services. 

NASUCA  and  Penn  /Ohio  Advocate 
argue  that  the  (Commission's  general 


policy  of  permitting  retention  of 
revenues  between  rate  cases  should  not 
apply  here  because  the  new  services  are 
being  required  as  a  remedy  to  existing 
unreasonable  practices  and  procedures 
{i  e  gaming  on  pipeline  systems),  and 
pipelines  should  not  be  able  to  retain 
the  benefits  from  such  remedies. 
NASUCA  and  Penn./Ohio  Advocate 
request  that  the  Commission  require 
pipelines  to  credit  all  of  the  imbalance 
management  service  revenues  to  firm 
shippers.  Alternatively,  they  propose 
that  the  revenues  be  shared  between  the 
pipeline  and  long-term  firm  shippers, 
perhaps  providing  pipelines  with  a  10 
percent  share  to  encourage  the  pipelines 
to  provide  the  services. 

Amoco  argues  that  if  a  pipeline's 
penalty  free  imbalance  tolerance  is  set  at 
an  unreasonably  low  level,  the  retention 
of  the  imbalance  management  services 
revenues  could  result  in  significant 
windfalls.  Amoco  requests  that 
pipelines  not  be  permitted  to  retain 
imbalance  service  revenues,  but  be 
required  to  implement  either  an  annual 
rate  recalculation  or  a  tracker 
mechanism  to  ensure  that  the  pipeline 
does  not  overrecover  its  costs.  Amoco 
also  seeks  clarification  that  pipelines 
will  not  be  permitted  to  reduce  or 
eliminate  existing  imbalance  tolerance 
levels  to  levels  that  effectively  force 
utilization  of  the  new  services. 

As  the  Commission  stated  in  Order 
No.  637,  "li|n  order  to  give  pipelines  an 
incentive  to  develop  these  new 
imbalance  management  services,  the 
Commission  is  not  changing  its  current 
policy  that  pipelines  may  retain  the 
revenues  from  a  new  service  initiated 
between  rate  cases."  '  '■•  The 
(Commission  has  decided  not  to  change 
that  policy  in  the  context  of  the  new 
imbalance  management  services  being 
required  here. 

In  requiring  that  pipelines  offer 
imbalance  management  services  to  the 
extent  operationally  practicable,  the 
Commission's  goal,  as  stated  in  Order 
No.  637.  is  for  pipelines  to  provide  as 
many  different  imbalance  management 
services  as  the  pipeline  can 
operationally,  and  to  develop  innovative 
imbalance  management  services  that 
might  not  currently  exist.  It  is  important 
for  pipelines  to  have  an  incentive  to 
develop,  create,  and  offer  such  new 
imbalance  management  services.  The 
pipelines'  retention  of  100  percent  of 
the  revenues  between  rate  cases 
provides  an  incentive  for  pipelines  to 
offer  imbalance  management  services 
and  ensures  that  the  use  of  imbalance 
management  services  will  supplant  the 


need  for  penalties.  Allowing  pipelines 
to  retain  only  a  de  minimus  share  of  the 
revenues  will  not  provide  an  adequate 
incentive  to  develop  and  provide  the 
services. 

In  response  to  Amoco's  concern, 
pipelines  will  not  be  permitted  to 
arbitrarily  reduce  or  eliminate 
imbalance  tolerance  levels  and  increase 
penalty  levels  in  an  effort  to  force 
shippers  to  use  imbalance  management 
services,  since  the  Conunission  is 
requiring  pipelines  to  implement  and 
justify  reasonable  tolerance  and  penalty 
levels.  All  such  proposed  changes  will 
be  reviewed  by  the  Commission 
comprehensively  along  with  all  of  the 
pipeline's  imbalance  management 
services  to  ensure  that  the  impact  of  the 
services  and  penalties  work  together  to 
achieve  the  Commission's  policy 
objectives. 

b.  Who  Must  Comply.  Michigan  Gas 
Storage  argues  that  the  Commission 
should  not  require  pipelines  that  do  not 
impose  OFOs  or  collect  imbalance 
penalties  to  provide  imbalance 
management  services  or  information  on 
shippers'  and  the  systems'  imbalance 
status.'"*  Michigan  Gas  Storage  asserts 
that  because  the  purpose  of  requiring 
imbalance  management  services  is  to 
minimize  the  imposition  of  OFOs  and 
penalties,  there  would  be  no  apparent 
purpose  served  by  requiring  pipelines 
that  neither  impose  OFOs  or  collect 
imbalance  penalties  to  provide 
imbalance  management  services  or 
imbalance  status  information. 

The  Commission  agrees  with 
Michigan  Gas  Storage  that  if  a  pipeline's 
tariff  does  not  include  OFO  provisions 
and  imbalance  penalty  provisions,  it 
need  not  provide  imbalance 
management  services  or  information  on 
imbalance  status.  The  Commissions 
goal  in  requiring  pipelines  to  provide 
imbalance  management  services  and 
greater  information  regarding 
imbalances  is  to  enable  shippers  to 
avoid  imbalances  so  that  they  will  not 
incur  penalties  or  be  subject  to  an  OFO. 
If  a  pipeline  has  no  authority  to  issue 
OF(3s  or  to  assess  penalties  for  either 
imbalances  or  OFO  violations,  then  a 
shipper  has  no  need  for  imbalance 
management  services,  and  there  is  no 
need  to  require  pipelines  to  offer  such 
services.  Pipelines  that  do  not  impose 
OFOs  or  collect  penalties  apparently  do 
not  have  problems  with  shipper 
imbalances. 

Accordingly,  the  Commission  will 
amend  the  first  sentence  of  section 


'  '•'OrilHr  No  6.17.  54  KK  at  iuiy9.  Ill  FERC  .Slats 
H,  Ki'KN  Regulations  Pmambles  1  31.091  at  31.310 
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pcnallips.  pippline.s  are  required  to  provide 
shippers  with  Infurmation  on  their  imbalance  and 
overrun  status 


284.12(c)(iii)  to  state:  "A  pipeline  with 
imbalance  penalty  provisions  in  its  tariff 
must  provide,  to  the  extent 
operationally  practicable,  parking  and 
lending  or  other  services  that  facilitate 
the  ability  of  its  shippers  to  manage 
transportation  imbalances."  Similarly, 
the  Conunission  will  amend  the  last 
sentence  of  section  284.12(c)(v)  to 
provide:  "A  pipeline  with  penalty 
provisions  in  its  tariff  must  provide  to 
shippers,  on  a  timely  basis,  as  much 
information  as  possible  about  the 
imbalance  and  overrun  status  of  each 
shipper  and  the  imbalance  of  the 
pipeline's  system."  However,  if  a 
pipeline  that  does  not  have  such 
provisions  in  its  tariff  at  any  time 
decides  to  include  OFO  or  imbalance 
penalty  provisions  in  its  tariff,  then 
such  pipeline  must  comply  with 
sections  284.12(c)(iii)  and  (v). 

c.  Requests  for  Clarification,  (l) 
Imbalance  Netting  and  Trading.  In 
Order  No.  637,  the  Commission  stated 
the  following  with  respect  to  imbalance 
netting  and  trading: 

However,  pipelines  will  not  be  permitted 
to  implement  the  new  imbalance  services 
until  they  also  implement  imbalance  netting 
and  trading  on  their  systems.  Pipelines 
should  not  expect  shippers  to  purchase  new 
services  until  the  shippers  can  determine 
whether  imbalance  trading  will  be  adequate 
for  their  needs.  Thus,  the  implementation  of 
the  new  imbalance  management  services 
must  coincide  with  the  implementation  of 
imbalance  netting  and  trading.  Since  GISB 
has  already  approved  business  practice 
standards  for  netting  and  trading,  pipelines 
should  be  able  to  implement  imbalance 
netting  and  trading  at  the  same  lime  that  Ihey 
implement  the  new  imbalance  management 
services.  "''* 

Northern  Distributor  Group  (NDG) 
requests  clarification  in  two  respects  of 
the  Commission's  directive  in  Order  No. 
637  that  pipelines  implement  imbalance 
netting  and  trading  at  the  same  time  that 
they  implement  the  new  imbalance 
management  services.  First.  NDG  asserts 
that  it  is  unclear  whether  the 
Commission  established  the  Order  No. 
637  compliance  filing  date  as  the  date 
certain  by  which  pipelines  must 
implement  imbalance  netting  and 
trading,  or  whether  the  pipeline's 
obligation  to  implement  imbalance 
netting  and  trading  is  dependent  on 
whether  the  pipeline  chooses  to 
implement  imbalance  management 
services.  NDG  requests  the  Commission 
to  clarify  that  regardless  of  whether  a 
pipeline  chooses  to  offer  new  imbalance 
management  services  on  its  designated 
compliance  date,  it  must  nevertheless 
offer  imbalance  netting  and  trading  on 


that  date.  Second,  NDG  seeks 
clarification  that  a  pipeline's 
implementation  of  imbalance  netting 
and  trading  must  be  consistent  with  the 
GISB-approved  netting  and  trading 
business  practices. 

In  Order  No.  637.  the  Commission 
determined  that  pipelines  would  be 
required  to  offer  their  shippers 
imbalance  services.  The  (Commission, 
however,  determined  that  it  would  be 
unreasonable  to  expect  shippers  to 
purchase  the  new  services  unless  the 
shippers  first  had  an  opportimity  to 
evaluate  whether  imbalance  trading 
would  be  sufficient  for  their  needs.  The 
Conunission,  therefore,  imposed  a 
moratoriiun  on  approving  pipeline 
filings  to  establish  imbalance  services 
unless  the  pipeline  has,  or  has 
proposed,  an  imbalance  trading 
mechanism. 

With  respect  to  the  pipeline's 
obligations  to  make  compliance  filings 
under  Order  No.  637,  all  pipelines  are 
required  to  make  pro  forma  compliance 
filings  to  establish  the  imbalance 
services  they  propose  to  comply  with 
the  Commission's  regulation.  Those 
services,  however,  will  not  be 
implemented  until  the  Conunission  has 
reviewed  the  proposal  rnd  established 
an  effective  date.  The  Conunission  will 
not  do  so  unless  the  pipeline  has  a  pre- 
existing imbalance  trading  mechanism 
or  one  that  will  take  effect  at  the  same 
time  as  the  imbalance  services. 

The  Northern  Distributor  Group 
requests  clarification  as  to  when 
pipelines  will  be  required  to  implement 
imbalance  trading.  In  Order  No.  587- 
G,'^^  the  Conunission  adopted  a 
regulation  requiring  pipelines  to 
implement  imbalance  trading,  but 
deferred  implementation  of  Uiis 
regulation  luitil  GISB  has  developed  the 
necessary  standards.  Although  GISB 
initially  had  projected  that  such 
standards  could  be  developed  by  June 
30,  1998,138  it  has  taken  far  longer  to 
develop  the  necessary  standards.  GISB's 
Executive  Committee  has  approved 
business  practice  standards  for 
imbalance  trading  and  GISB  has  now- 
established  an  Expedited  Data 
Development  Subcommittee  to  develop 
the  standards  relating  to  the  use  of  EDI 
for  communication. '39  xhe  Commission 


'  '-Order  .\o  637.  54  FR  at  10199.  Ill  FERC  Stats. 
«c  .KeRs.  Regulations  Preambles  1  31,091  at  31.311. 


"'  Standards  for  Business  Practices  of  Interstate 
Natural  (Jas  Pipelines.  Order  .No.  584-C.  63  FR 
20072  (Apr.  23.  1998).  Ill  FERC  Stats.  &  Regs. 
Regulations  Preambles  1  31.062  [Apr  16.  1998). 

' '"  Standards  for  Business  Practices  of  Interstate 
Natural  Gas  Pipelines.  Order  No.  587-G.  63  FR 
20072.  20081  (Apr.  23.  1998).  Ill  FERC  Stats.  & 
Regs  Regulations  Preambles  1  31,062.  at  30.  677 
(Apr.  16.  1998) 

'  J"  Http://ww\t-. gisb.org/edd. htm  (announcing 
formation  of  Expedited  Data  Development 
Subcommittee). 


fully  expects  those  standards  to  be 
approved  quickly  and,  at  that  point,  all 
pipelines  will  be  obliged  to  implement 
those  standards  expeditiously.  At  the 
time  when  the  imbalance  trading 
standards  are  implemented,  pipelines 
will  be  required  to  implement  the 
imbalance  services. 

For  a  pipeline  that  wishes  to 
implement  imbalance  services  and 
imbalance  trading  at  an  earlier  date,  the 
pipeline  should  comply  with  the 
business  practice  standards  already 
passed  by  GISB's  Executive  Committee. 
But  the  pipelines  need  only  provide  for 
imbalance  trading  on  their  Internet  web 
sites.  They  do  not  need  to  establish  EDI 
communication  until  GISB  has 
approved  the  relevant  technical 
standards  for  EDI. 

(2)  Third-Party  Imbalance 
Management  Services.  New  section 
284.12(c)(iii)  requiring  pipelines  to  offer 
imbalance  management  services  to  its 
shippers  also  requires  pipelines  to 
provide  their  shippers  with  the 
opportunity  to  obtain  imbalance 
management  services  from  third -party 
providers.  In  describing  section 
284.12(c)(iii)  in  Order  No.  637.  the 
Commission  stated  that  "under  this 
policy,  pipelines  will  not  be  permitted 
to  give  undue  preference  to  their  own 
storage  or  balancing  services  over  such 
services  that  are  provided  by  a  third 
party."  i'*"  The  Conunission  then  stated, 
"The  Commission  is  requiring  pipelines 
to  include  these  imbalance  management 
services  as  part  of  their  tariffs  "  i'" 

Koch  is  confused  by  the  latter 
sentence  quoted  above.  Koch  states  that 
if  the  Commission  is  requiring  pipelines 
to  permit  third  parties,  within  the  scope 
of  the  pipeline's  existing  tariff 
provisions,  to  provide  imbalance 
services,  then  it  has  no  objection  to  the 
proposed  changes.  However.  Koch 
objects  if  the  Commission  is  requiring 
Koch  to  draft  tariff  provisions  to 
implement  services  that  third  parties 
want  to  have  included  in  Koch's  tariff 
or  to  allow  third  parties  the  right  to  seek 
changes  to  Koch's  tariff,  outside  the 
statutory  requirements  of  section  5. 

The  Commission's  intent  was  to 
require  pipelines  to  include  their  own 
imbalance  management  services  as  part 
of  their  tariffs,  not  the  third  party's 
imbalance  management  service. 
However,  the  Commission  expects  the 
pipelines'  tariffs  to  be  crafted  so  that  the 
pipeline  will  not  unduly  discriminate 
against  shippers  using  other  providers, 
or  give  luidue  preference  to  its  own 
imbalance  management  services.  For 


'•"'Order  Nu  637.  .54  FR  at  10199.  Ill  FERC  Stals. 
&  Reg!..  Regulations  Preambles  "J  31.091  at  31.310 
>«>  Id. 
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example,  the  pipeline's  tariff  should  not 
contain  unneces.sary  restrictions  that 
prevent  third-party  imbalance  providers 
from  competing  with  the  pipeline. 

Both  Koch  and  Kinder-Morgan 
request  clarification  with  respect  to  how 
imbalance  management  services  by 
third  parties  will  be  provided  and 
whether  such  third-party  providers  will 
be  subject  to  the  Conunission's  NGA 
jurisdiction.  They  request  the 
Commission  to  clarify  that  the  third- 
party  providers  will  be  subject  to  the 
same  statutory  requirements  and 
standards  for  providing  services  in 
interstate  commerce  that  pipelines  are 
subject  to.  such  as  open-access 
requirements  or  the  requirements  of 
Order  No.  497.  Otherwise,  argues 
Kinder-Morgan,  pipelines  will  be  at  a 
significant  competitive  disadvantage. 
Kinder-Morgan  argues  that  to  the  extent 
third-party  services  are  provided,  a 
number  of  conditions  must  apply.'*'  In 
addition.  Kinder-Morgan  requests  the 
Commission  to  identify  who  will  be 
responsible  if  third-party  providers  of 
imbalance  services  fail  to  provide  the 
nec:essary  balancing,  and  that  it  should 
not  be  the  pipeline  that  is  the  "balancer 
of  last  resort."  '■" 

To  the  extent  that  the  third-party 
providers  are  performing  the  interstate 
transportation  of  natural  gas.  as  defined 
in  the  NGA.  in  their  provision  of 
imbalance  management  services,  they 
will  be  engaging  in  a  jurisdictional 
activity.  However,  a  third-party  provider 
may  be  able  to  provide  imbalance 
management  services  that  do  not 
involve  the  interstate  transportation  of 
gas.  Whether  a  third-party  provider  is 
performing  jurisdictional  transportation 
service  is  dependent  on  the 
characteristics  of  the  particular 
imbalance  management  service  being 
provided.  For  example,  an  imbalance 
management  service  provided  by  a 
third-party  may  ctinsist  simply  of  the 
sale  of  gas  to  make  up  an  underdelivery 
To  the  extent  that  the  gas  sale  is  a  first 
sale,  it  would  not  be  jurisdictional,  and 
for  jurisdictional  gas  sales,  the 
Commission  has  already  granted  a 
blanket  certificate  to  make  sales  for 
resale  at  negotiated  rates. '•'■♦ 

The  Commission  will  not  require  that 
the  conditions  which  Kinder-Morgan 
lists  be  attached  to  the  provision  of 
third-party  imbalance  management 


'*•'  KiiKier-Miirx.iii  sttilfs  Ih.il  mh  h  i  niiililidiis 
UK  luii«,  fur  t"\ainplt',  (^iiiiiiussinn  Hp|>r<iv<il  nf  Ihn 
s»Tvu  t'  prior  lo  i  (imiin'iu  iMiieiii.  i  iinlr«(  tiial  privil\ 
t>«>twi'«?ii  the  thiril-p.irtv  provutcr  .mil  thi-  pipelimv 
m\(i  Ihf  aVMilHhilitv  nf  hiding  IioiimI  Hhw  hI  th>- 
di'livi-rv  «iul/cir  rttcfipl  piuiiis  invulvi'd  K«)urst  tur 
Roht'rtniiK  i)f  Kiiidnr-M(>r){ari  al  22 

'*'W  .11  .:;) 

'«  18  t;KR  284.402  (1999). 


services.  However,  in  their  compliance 
filings,  pipelines  may  include  proposed 
tariff  provisions  for  coordinating  with 
third-party  providers  of  imbalance 
services  if  such  requirements  are  needed 
for  operational  purposes.  Further,  in  the 
event  a  pipeline  faces  sufficient 
competition  for  imbalance  management 
services  from  third  party  providers,  the 
pipeline  may  be  able  to  justify  a  request 
for  market-based  rates  for  that  service. 

(3)  Clarification  of  Specific  Phrases 
and  Terms.  Under  section 
284.12(c)(2)(iii),  a  pipeline  must  provide 
imbalance  management  services  "to  the 
extent  operationally  practicable." 
Amoco  requests  the  Commission  to 
clarify  that  phrase.  Amoco  argues  that 
under  such  discretionary  language,  a 
pipeline  could  refuse  to  comply  on  the 
basis  of  an  assertion  that  such  services 
are  not  operationally  practicable. 
Amoco  asserts  that  either  the  burden  of 
proof  should  be  placed  on  the  pipeline 
to  support  such  a  claim,  or  the  language 
should  be  eliminated. 

The  Commission  agrees  with  Amoco 
that  the  burden  of  proof  is  on  the 
pipeline  to  support  a  claim  of 
operational  impracticability.  The 
pipeline  must  provide  sufficient 
evidence  demonstrating  why  the 
provision  of  imbalance  management 
services  is  "operationally 
impracticable." 

IMGA  states  its  belief  that  Order  No. 
637  intended  the  term  "imbalance"  to 
apply  to  both  physical  and  scheduling 
imbalances.'*^  and  requests  the 
Commission  to  clarify  that  the  use  of  the 
term  "imbalance"  throughout  Order  No. 
637  encompasses  both  physical  and 
scheduling  imbalances.  If  the 
Commission  did  not  intend  for  the  term 
"imbalances  '  to  refer  to  both  types  of 
imbalances,  IMGA  requests  the 
Commission  to  indicate  which  type  of 
imbalance  it  meant  each  time  the 
Commission  used  the  term  in  the 
preamble  of  Order  No.  637.  The 
Commission  confirms  that  the  term 
"imbalance"  was  intended  to  apply  to 
both  physical  and  scheduling 
imbalances. 

2.  Operational  Flow  Orders 

In  Order  No.  637.  the  Commission 
found  that  the  imposition  of  OFOs  "may 
severely  restrict  the  purchase  and 
transportation  alternatives  available  to  a 
customer  during  peak  periods,  precisely 
when  such  alternatives  are  critically 
needed  to  enhance  the  opportunities  of 


'* '  1M(  i.'S  rilHs  Ihi'  ( .(pmmis'iiun's  disi  iission  in 
( )rdi"r  Nil  h.t?  dHrnmiK  peiialliPs  as  iii<  liiding 
p»MirtlliHs  for  phvsli  al  and  si  hinlulinK  inihalanc  I's  al 
54  KK  al  lonr.  Ill  FKRC  Stals  »  Kprs   Kpfjulations 
J'r.^amblesl  U.091  al  (1.117   1M(;A  K«quesl  for 
RuheaniiK  at  10. 


a  shipper  to  purchase  such  services  at 
the  lowest  competitive  prices."  '*^  Thus, 
new  section  284.12(c)(2)(iv)  establishes 
the  principle  that  a  pipeline  must  take 
"all  reasonable  actions  to  minimize  the 
issuance  and  adverse  impacts  of 
operational  flow  orders  (OFOs)  or  other 
measures  taken  to  respond  to  adverse 
operational  events  on  its  system." 

To  implement  this  principle,  the 
Commission  required  pipelines  to  revise 
their  tariffs  to  adopt  objective  standards 
and  procedures  for  the  use  of  OFOs. 
Specifically,  the  Commission  required 
each  pipeline's  tariff  to:  (1)  State  clear, 
individualized  standards,  based  on 
objective  operational  conditions,  for 
when  OFOs  begin  and  end;  (2)  require 
the  pipeline  to  post  information  about 
the  status  of  operational  variables  that 
determine  when  an  OFO  will  begin  and 
end.  (3)  state  the  steps  and  order  of 
operational  remedies  that  will  be 
followed  before  an  OFO  is  issued;  (4)  set 
forth  standards  for  different  levels  or 
degrees  of  severity  of  OFOs  to 
correspond  to  different  degrees  of 
system  emergencies  the  pipeline  may 
confront:  and  (5)  establish  reporting 
requirements  that  provide  information 
after  OFOs  are  issued  on  the  factors  that 
caused  the  OFO  to  be  issued  and  then 
lifted. 

On  rehearing,  only  Koch  and  Kinder- 
Morgan  take  issue  with  OFO 
requirements  imposed  by  Order  No. 
637.  These  arguments  are  discussed 
below. 

a.  Legal  Authority  and  Need  for  OFO 
Standards  and  Procedures.  Koch  and 
Kinder-Morgan  argue  that  the  OFO 
provisions  (as  well  as  the  penalty 
provisions  discussed  in  the  next 
section)  violate  section  5  of  the  NGA 
because  the  Commission  has  not  made 
the  requisite  finding  under  section  5 
that  the  existing  OFO  procedures  are 
unjust,  unreasonable,  and  unduly 
discriminatory.  They  assert  that  the 
Commission  has  departed  without 
justification  from  the  existing  OFO 
policy  established  in  Order  No.  636  that 
OFOs  are  appropriate  tools  to  deter 
harmful  shipper  conduct,  and  therefore, 
necessary  for  the  pipeline  to  ensure 
system  integrity  in  an  open-access 
environment.  Specifically.  Koch  and 
Kinder-Morgan  assert  that  there  is  no 
record  evidence  supporting  the 
Commission's  finding  that  OFOs  inhibit 
shipper  flexibility,  interfere  with  the 
fluidity  of  the  commodity  market,  are  a 
source  of  revenue,  or  are  issued  too 
frequently.  Koch  also  disputes  the 
Commission's  decision  to  require  all 
pipelines  to  revise  their  OFO 


procedures  and  standards  instead  of 
targeting  only  pipelines  that  are  in  fact 
issuing  unnecessary  OFOs.  In  addition. 
Keyspan  requests  clarification  that  if  a 
pipeline  proposes  no  change  in  its 
compliance  filing,  the  Commission  will 
act  to  make  changes  only  when  it  is  able 
to  make  the  required  section  5  findings. 

In  requiring  pipelines  to  take  actions 
to  minimize  the  use  and  adverse 
impacts  of  OFOs,  and  to  include 
objective  pipeline-specific  standards  for 
the  use  of  OFOs,  the  goal  of  the 
Commission  is  to  enable  pipelines  to 
continue  to  use  OFOs  to  protect 
pipeline  integrity,  without 
unnecessarily  limiting  or  restricting 
competition  in  the  market.  The  intent  of 
the  Commission  is  not  to  ban  or  restrict 
the  use  of  OFOs  so  that  pipelines  may 
not  impose  OFOs  when  they  are 
necessary  to  ensure  system  reliability. 
Rather,  the  new  OFO  policy  and  tariff 
requirements  are  designed  to  address 
the  manner  or  way  in  which  OFOs  are 
being  designed  and  imposed.  The 
Commission  seeks  to  ensure  that  they 
are  being  imposed  only  to  the  extent 
necessary  to  protect  system  reliability, 
and  thus,  that  shippers  are  not 
needlessly  restricted.  In  other  words, 
the  Commission  is  seeking  ways  for 
pipelines  to  use  the  proper  mix  of  OFOs 
and  positive  financial  incentives  so  that 
shippers  can  have  as  much  flexibility  as 
possible  without  causing  operational 
problems  that  threaten  reliability. 

Therefore,  the  Commission  has  not 
departed  from  its  existing  policy  that 
OFOs  are  appropriate  tools  for  ensuring 
system  integrity  and  reliability,  and 
consequently  need  not  find  under 
section  5  that  OFOs.  perse,  are  unjust 
and  uiueasonable.  Rather,  the 
Commission  has  made  a  generic 
determination  that  the  manner  in  which 
a  pipeline  imposes  OFOs.  or  a  pipeline's 
existing  procedures  or  guidelines  for  its 
use  of  OFOs.  may  be  unjust  and 
unreasonable  if  the  pipeline's  issuance 
of  an  OFO  unnecessarily  restricts 
shippers'  flexibility  or  is  not  well- 
defined,  or  if  the  OFOs  are  issued  too 
frequently  or  stay  in  effect  too  long  for 
the  purpose  of  maintaining  system 
reliability. 

The  Commission's  findings  that  some 
pipelines  are  issuing  OFOs  that  may  be 
unnecessary  for  system  reliability 
purposes,  and  that  the  manner  in  which 
some  pipelines  impose  OFOs  may 
unnecessarily  restrict  shipper  flexibility, 
are  based  on  adequate  evidence.  The 
Commission  concluded  from  the 
conunents  to  the  NOPR,i*''  and  the 


Conunission  staff's  own  independent 
analysis  of  pipeline  OFO  tariff 
provisions,  as  well  as  the  record  in  the 
cases  cited  in  Order  No.  637, 1*8  tjiat  t^g 
design  and  imposition  of  OFOs  are  not 
always  tailored  to  ensure  OFOs  are 
imposed  to  preserve  the  integrity  of 
system  operations.  For  instance,  the 
comments,  tariff  provisions,  and  cases 
revealed  that  OFO  tariff  provisions  are 
not  well  defined,  permit  OFOs  to  be 
issued  too  frequently  and  to  stay  in 
effect  too  long,  and  do  not  give  adequate 
warnings  to  shippers.  All  of  this 
evidence  provided  the  Commission  with 
a  reasonable  basis  upon  which  to 
require  all  pipelines  to  make  a  pro 
forma  tariff  filing  to  rejustify  their 
ciurent  OFO  provisions  as  just  and 
reasonable. 

Thus,  the  Commission  has  not  yet 
made  a  section  5  determination  that  any 
particular  pipeline's  tariff  regarding 
OFOs  is,  in  fact,  unjust  and 
unreasonable.  Any  such  section  5 
determination  will  be  made  in  the 
individual  pipeline  compliance  filings. 
Such  filings  give  individual  pipelines, 
like  Koch,  the  opportunity  to  show  why 
their  existing  tariffs  should  not  be 
considered  unjust  and  unreasonable  and 
that  their  tariffs  are  already  in 
compliance  with  Order  No.  637.  In 
response  to  Keyspan.  if  the  Commission 
finds  that  changes  in  a  particular 
pipeline's  tariff  are  warranted,  the 
Commission  will  act  under  section  5  to 
implement  such  changes.  Accordingly, 
the  new  OFO  regulation  does  not  violate 
section  5  of  the  NGA.  and  the 
Commission  has  acted  within  its 
authority. 

b.  The  Reasonableness  of  the  OFO 
Standards  and  Procedures.  Kinder- 
Morgan  and  Koch  argue  that  the 
Conmiission  has  not  imposed  a  just  and 
reasonable  remedy  to  the  allegedly 
unlawful  existing  OFO  procedures. 
They  argue  that  the  new  OFO 
procedures  take  away  the  pipelines' 
ability  to  manage  their  systems  and 
jeopardize  the  provision  of  reliable 
service  to  customers.  Kinder  Morgan 
asserts  that  in  situations  where  OFOs 
are  issued,  the  concern  should  be 
whether  deliveries  to  all  customers  can 
be  maintained,  not  whether  one  shipper 
is  unable  to  reduce  its  gas  prices  by  a 
few  pennies. 


'♦'•Ordfir  No  b:t7,  ■)4  FR  al  10200.  Ill  FERC  Stats 
&  Regs.  Regulations  Preambles  1:11 .091  at  31.312 


'■"  E.g..  Comments  of  Shell  Energy  Services 
Company.  I..L.C.  at  17,  Florida  Cities  at  7-8.  and 
American  Forest  &  Paper  Association  at  43. 


'*"  See.  e.g..  NorAm  Gas  Transmission  Company. 
79  FERC  161.126,  at  61.546-47  (1997);  Southern  ' 
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Pipehne  Company.  71  FERC  1  61,315  (1995).  The 
Commission  determined  the  validity  of  the  claims 
made  in  these  cases  by  conducting  its  own  analysis 
of  the  pipelines'  tariffs. 


As  the  Commission  stated  above,  the 
new  OFO  policy  and  requirement  to 
establish  OFO  standards  does  not  ban 
the  use  of  OFOs  and  thereby  remove 
pipelines'  ability  to  control  their 
systems.  The  Commission  agrees  that 
the  reliability  of  service  to  all  customers 
should  be  of  greater  concern  than  the 
reduction  in  one  shipper's  flexibility, 
where  system  reliability  is  a  genuine  or 
legitimate  concern. 

Kinder  Morgan  specifically  argues  the 
requirement,  that  pipelines  set  forth 
clear  pipeline-specific  standards  based 
on  objective  operational  conditions  for 
when  OFOs  will  begin  and  end,  imduly 
constrains  pipelines  because  it  assumes 
both  static  conditions  and  perfect 
foresight.  Kinder-Morgan  asserts  that 
operating  conditions  change  over  time, 
and  the  pipeline  cannot  predict  all 
possible  operating  conditions  that 
would  justify  issuance  of  an  OFO. 
Kinder-Morgan  also  maintains  the  OFO 
tool  should  not  be  restricted  because 
OFOs  are  particularly  important  to 
pipelines  that  have  no  storage  or  only 
limited  storage,  since  they  have  no 
ability  to  absorb  imbalances  and 
coxuiteract  adverse  operating  conditions. 
Similarly,  Koch  requests  clarification 
that  the  OFO  policy  to  be  implemented 
will  be  tailored  specifically  to  meet 
Kochs  operational  needs,  rather  than 
those  of  some  other  pipeline. 

Kinder-Morgan  misinterprets  what  the 
Commission  is  requiring.  The 
Conunission  expects  pipelines  to 
formulate  the  pipeline-specific  OFO 
standards  based  on  their  reasonable 
expectation  of  potential  operating 
conditions.  The  Commission  is  not 
prohibiting  a  pipeline  from  issuing  an 
OFO  until  a  particular  predesignated 
operating  condition  actually  occurs.  The 
pipelines  may  build  flexibility  into  the 
standards  and  procedures  so  that  OFOs 
may  be  issued  based  on  expectations  or 
in  anticipation  of  particular  operating 
conditions.  This  flexibility  is  only 
limited  by  the  need  to  draft  standards 
that  will  give  shippers  clear  notice  of 
the  instances  when  an  OFO  could  be 
issued.  The  particular  OFO  standards 
applicable  to  each  pipeline  can  be 
developed  in  the  individual  compliance 
filing  proceedings,  where  the 
reasonableness  of  the  standards  can  be 
determined  in  the  context  of  the 
pipeline's  complete  imbalance 
management,  penalty  and  OFO  scheme. 
Further,  the  Conunission  clarifies  that  it 
is  not  reqixiring  a  set  of  rigid  OFO 
standards  invariant  to  the  particular 
needs  of  individual  pipelines.  The 
Commission  will  permit  considerable 
variation  in  the  tariff  provisions  to 
enable  pipelines  to  tailor  OFO  standards 
to  fit  the  operational  parameters  of  their 
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particular  systems,  such  as  the  lack  of 
storage  facilities. 

3.  Penalties 

New  section  284.12(c)(2)(v) 
establishes  three  key  principles.  First,  it 
provides  that  "[a]  pipeline  may  include 
in  its  tariff  transportation  penalties  only 
to  the  extent  necessary  to  prevent  the 
impairment  of  reliable  service."  The 
Commission  recognized  in  Order  iMo. 
637  that  unnecessarily  high  penalties 
have  been  imposed  in  the  past,  and  that 
the  penalties  on  some  pipelines  cire  at 
the  same  level  during  peak  and  non- 
peak  periods,  when  the  potential  for  the 
impairment  of  reliability  may  differ.  The 
Commission  stated  that  "(n Ion-critical 
day  penalties,  or  penalties  imposed 
during  off-peak  periods,  may  not  be  the 
most  appropriate  and  effective  to  protect 
system  operations."  '*''  Therefore,  the 
Commission  explained  that  it  is 
requiring  pipelines  to  narrowly  design 
penalties  to  deter  only  conduct  that  is 
actually  harmful  to  the  system.  The 
Commission  directed  all  pipelines  in 
their  compliance  filings  to  either 
explain  or  justify  their  current  penalty 
levels  and  structures  under  this 
standard,  or  revise  them  to  be  consistent 
with  this  principle. 

The  second  principle  established  by 
this  regulation  is  that  pipelines  must 
credit  to  firm  shippers  all  revenues  from 
all  penalties,  net  of  costs,  including- 
imbalance,  overrun,  cash-out.  and  OFO 
penalties.  The  Commission  determined 
that  the  elimination  of  the  pipelines' 
economic  incentive  to  use  and  impose 
penalties  was  necessary  to  shift 
pipelines  to  the  use  of  non-penalty 
mechanism  to  solve  and  prevent 
operational  problems.  The  Commission 
did  not  prescribe  on  a  generic  basis  ihe 
details  of  the  revenue  crediting 
mechanism,  including  which  shippers 
will  receive  the  penalty  revenue  credits, 
but  instead  will  permit  each  pipeline  to 
formulate  an  appropriate  method  for 
implementing  penalty  revenue  crediting 
on  its  system.  However,  the  Commission 
did  indicate  that,  ideally,  penalty 
revenues  should  be  credited  only  to 
non-offending  shippers. 

The  third  principle  established  by  the 
new  regulation  is  pipelines  must 
provide  to  shippers,  on  a  timely  basis, 
as  much  information  as  possible  about 
the  imbalance  and  overrun  status  of 
each  shipper  and  the  imbalance  of  its 
system  as  a  whole. 

On  rehearing,  the  petitioners  argue 
that  the  new  penalty  policy  violates 
section  5  of  the  NCA  and  is 
unsupported  by  concerns  regarding 


'"Ordrr  No  ti.l7.  54  FK  at  10201.  Ill  KKRC  .Stats 
S  R«KS  KegulatiDfib  PrHanihU-s  1 .11,011  at  31,314 


penalty  arbitrage,  restrictions  on  shipper 
flexibility,  and  penalties  being  a  source 
of  revenue.  The  rehearing  applicants 
also  argue  that  the  Commission  erred  by 
limiting  the  use  of  penalties  "only  to  the 
extent  necessary  to  prevent  the 
impairment  of  reliable  service,"  and  by 
requiring  the  crediting  of  penalty 
revenues.  In  addition,  several  applicants 
request  clarification  of  the  revenue 
crediting  requirement  and  what 
constitutes  a  penalty.  Finally,  one 
petitioner  requests  the  Commission  to 
implement  a  "no-harm,  no-foul"  policy. 

a.  Legal  Authority  and  Need  for  New 
Penalty  Policy.  As  they  argue  with 
respect  to  OFOs.  Kinder-Morgan  and 
Koch  argue  that  the  new  penalty 
provision  violates  section  5  of  the  NGA 
because  the  Commission  has  not  found 
existing  penalties  unjust  and 
unreasonable.  They  assert  that  the 
Commission  has  departed  without 
justification  from  the  existing  policy 
that  recognizes  that  penalties  are  an 
appropriate  tool  to  deter  shipper 
misconduct.  Kinder-Morgan  and  Koch 
argue  that  the  Commission's  findings 
that  penalties  encourage  arbitrage  and 
are  a  source  of  revenue  are  unsupported, 
and  do  not  justify  the  Commission's 
remedy  of  limiting  or  eliminating  the 
use  of  penalties. 

The  Commission  acknowledges  that 
penalties  are  an  appropriate  tool  to 
protect  system  reliability.  In  Order  No. 
637.  the  Commission  did  not  find  the 
use  of  penalties,  per  se,  to  be  an 
inappropriate  method  of  protecting 
system  integrity.  The  Commission  did 
find,  however,  that  (a)  penalties,  as 
currently  designed  and  applied,  are  not 
always  being  used  to  ensure  system 
reliability,  and  (b)  penalties  may  not  be 
the  most  appropriate  way  to  preserve 
system  reliability.  The  Commission 
found  that  there  could  be  other  ways  for 
pipelines  to  ensure  reliability,  that  did 
not  involve  the  use  of  a  negative 
deterrent. 

Specifically,  the  Commission 
determined  that  the  use  of  imbalance 
management  services  would  be  a  better 
way  to  keep  shippers  from  engaging  in 
behavior  that  could  adversely  affect 
system  reliability,  especially  since 
penalties  provide  the  opportunity  for 
arbitrage  behavior.  Thus,  the 
Commission  shifted  its  policy  away 
from  penalties  and  towards  imbalance 
management  services.  Yet,  the 
Commission  nevertheless  recognized 
that  penalties  could  still  be  a  valid 
mechanism  to  ensure  system  integrity,  if 
penalty  levels  and  structures  were  better 
designed  to  meet  that  purpose. 
Therefore,  the  Commission  did  not 
"eliminate  penalties  altogether.  "  as 
Kinder-Morgan  seems  to  believe,  but 


rather,  redefined  their  role.  Thus,  the 
new  penalty  policy  does  not  violate 
section  5  of  the  NGA  because  the 
Commission  has  not  abandoned  its 
existing  penalty  policy  recognizing 
penalties  as  an  important  tool  to  protect 
system  reliability;  the  Commission  has 
shifted  its  policy  focus  to  place  less 
reliance  on  penalties. 

The  Commission's  determinations 
that  changes  to  the  design  and 
application  of  pipelines'  penalty  levels 
and  structvu-es  are  necessary,  and  the 
penalty  system  may  not  be  the  best  way 
to  ensure  system  reliability,  are 
adequately  supported.  The  fact  that 
arbitrage  is  occurring  and  that  penalties 
provide  the  opportunity  for  shippers  to 
engage  in  arbitrage  is  well  dociunented 
by  a  number  of  cases  in  which  pipelines 
sought  higher  overrun  and  imbalance 
penalties  and  lower  tolerances 
specifically  in  response  to  arbitrage 
activity  on  their  systems.'"^"  The 
Commission  agrees  with  Kinder-Morgan 
that  the  existence  of  arbitrage  does  not 
justify  the  elimination  of  penalties:  the 
Commission  is  not  eliminating 
penalties.  However,  the  fact  that 
arbitrage  is  occurring  not  only  across 
pipeline  systems  but  within  pipeline 
systems  demands  that  pipelines  revise 
the  level  and  structure  of  their  penalty 
provisions  to  minimize  the  opportunity 
for  arbitrage.  For  example,  as  the 
Commission  stated  in  Order  No.  637, 
pipelines  may  be  able  to  change  their 
imbalance  cash-out  procedures  or 
methods  to  eliminate  the  incentives  for 
shippers  to  borrow  gas  from  the  pipeline 
because  the  cash-out  price  is  less  than 
the  market  price  for  gas.'"^' 

The  Commission  also  determined 
after  review  of  the  comments  to  the 
NOPR  that  high  penalties  and  low  or  no 
tolerances  can  operate  to  restrict  shipper 
fiexibility  and  distort  market  forces  and 
are  not  effective  in  deterring  harmful 
conduct  and  protecting  system 
reliability  '""^  Further,  the  penalty  tariff 


'■•"t  S  .  Northern  Natural  Gab  (".ompanv.  "7  FERC 
161.282  at  62,236  (1997),  Panhandle  Eastern  Pipe 
I.ineCompanv.  78  FERC"  161.202  at  61.876-77 
(19971.  rfhg  denied.  82  FERC  161.163  (1998).  and 
Williams  Natural  Gas  Companv.  78  FERC  161.342 
(1997) 

'""  Order  No.  637.  54  FR  at  10201.  Ill  FERC  Stats. 
&  Regs  Regulations  Preamhles  131,091  at  31,314- 
15. 

"^  E.g.,  Comments  of  Dynegy.  Chapter  6  and 
Appendix  B:  Comments  of  Proliance  Energy.  LI.C  at 
4-5   In  Appendix  B  of  Dynegy's  comments.  Dynegy 
provided  a  review  of  the  significant  penalty  cases 
in  the  rpc:ent  past,  and  its  assessment  of  current 
penalty  and  OFO  tariff  provisions  In  one  of  the 
(.asPS  I  ited  by  Dynegy.  Williams  Natural  Gas 
Companv.  78  FERC  161.342  at  62.462  (1997).  Ihe 
parties  argued  that  the  high  contract  overrun 
penalties  being  sought  woujd  prompt  responsible 
shippers  to  oversubscribe  to  transportation  capacity 
solely  to  provide  a  safety  margin,  rather  than  deter 
harmful  conduct 
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provisions  proposed  by  the  pipelines  in 
the  penalty  cases  cited  above,  led  the 
Commission  to  conclude  that  penalty 
provisions  needed  to  be  better  crafted 
and  defined,  and  better  tailored  to 
address  potential  harm  to  system 
reliability. 

Thus,  as  the  Commission  similarly 
explained  with  respect  to  the  new  OFO 
policy,  supra,  the  Commission  has  not 
yet  made  a  section  5  determination  that 
any  particular  pipeline's  penalty 
provisions  is.  in  fact,  unjust  and 
unreasonable.  Any  section  5 
determination  will  be  made  in  the 
individual  pipeline  compliance  filings, 
and  such  determinations  will  be  made 
on  specific  findings  that  the  existing 
penalty  provisions  are  unjust  and 
unreasonable,  and  the  replacement 
provisions  are  just  and  reasonable. 

b.  Limitation  of  Penalties  Only  to  the 
Extent  Necessary  to  Prevent  the 
Impairment  Of  Reliable  Service.  Kinder- 
Morgan  and  CNGT  object  to  the 
Commission's  limitation  on  the  use  of 
penalties  "only  to  the  extent  necessary 
to  prevent  the  impairment  of  reliable 
service."  ^^  *  CNGT  argues  that  the 
limitation  allowing  penalties  only  to  the 
extent  necessary  to  prevent  the 
impairment  of  reliable  service  is  overly 
restrictive  because  system  reliability  is 
only  one  purpose  of  penalties.  CNGT 
argues  that  penalties  also  serve  to 
enforce  contractual  rights,  obligations, 
and  limitations,  and  to  discourage 
penalty  arbitrage. 

Further.  Kinder-Morgan  and  Keyspan 
raise  questions  about  whether  the 
requirement  that  penalties  must  be 
necessar>'  to  prevent  the  impairment  of 
reliable  service  prohibits  pipelines  from 
issuing  penalties  during  non-critical 
periods.  Kinder-Morgan  takes  issue  with 
what  it  believes  is  the  Commission's 
assumption  underlying  this  provision — 
that  penalties  simply  are  "not 
required."  '^*  Kinder-Morgan  argues 
that  pipelines  may  need  penalties  to 
maintain  system  integrity  during  non- 
critical  periods,  as  well  as  during 
critical  periods.  Conversely,  the 
Industrials  request  the  Commission  to 
require  pipelines  to  use  a  "no  harm/no 
foul"  mechanism,  unless  the  pipeline  is 
operationally  constrained  from  doing  so. 

The  Commission  denies  the  requests 
to  change  the  requirement  that  penalties 
be  justified  solely  on  the  basis  of  system 
reliability.  The  pipelines  themselves 


recognize  that  'the  fundamental 
purpose  of  penalties  and  OFOs  is  to 
protect  the  reliability  of  service  to  all 
shippers  *   *   *  "  iss  jj  y^^gg  precisely 
this  purpose  that  the  Commission 
recognized  in  Order  No.  636,  when  it 
permitted  pipelines  to  develop  and 
utilize  OFOs  and  penalties  as  system 
management  tools.  Thus,  the 
requirement  that  pipelines  impose 
penalties  "only  to  the  extent  necessary 
to  prevent  the  impairment  of  reliable 
service"  simply  reflects  a  formalized 
requirement  that  pipelines  use  penalties 
exclusively  for  their  intended  purpose. 
The  Commission  is  not  permitting 
pipelines  to  impose  penalties  for  other 
purposes,  such  as  the  enforcement  of 
contractual  obligations,  where  uiu-elated 
to  system  reliability.  The  Conmiission 
has  determined  that  shippers  should  be 
given  the  flexibility  to  exceed 
contractual  limitations,  unless  such 
action  jeopardizes  system  reliability  and 
integrity.  For  example,  if  a  shipper 
overruns  its  contractual  entitlement, 
and  its  action  does  not  affect  the 
reliability  of  the  pipeline's  service,  there 
is  no  reason  for  the  pipeline  to  charge 
a  penalty.  Of  course,  however,  the 
pipeline  may  charge  the  shipper  for  the 
additional  transportation  service. 

The  question  whether  penalties  may 
be  imposed  during  non-critical  periods 
needs  to  be  determined  in  the  pipelines' 
compliance  filing  proceedings  and 
cannot  be  decided  in  the  abstract. 
Contrary  to  Kinder-Morgan's  statement, 
the  Commission  did  not  find  that 
penalties  are  "not  required."  ^^^  The 
Commission  reiterates  that  penalties 
may  be  required,  especially  during 
critical  periods  when  system  reliability 
is  most  in  jeopardy.  With  respect  to 
penalties  during  non-critical  periods, 
the  Commission  stated.  "[u]nder  the 
regulations  adopted  in  this  rule, 
pipelines  will  only  be  able  to  impose 
penalties  to  the  extent  necessary.  This 
requirement  may  result  in  either  no 
penalties  for  non-critical  days  or  higher 
tolerances  and  lower  penalties  for  non- 
critical  as  opposed  to  critical  days."  ^^' 


'■•■'  Request  for  Rehearing  of  Kinder-Morgan  at  1 1 . 
quoting  Order  No.  637.  54  FR  at  10201,  III  FERC 
Stats.  &  Regs.  Regulations  Preambles  131.091  at 
31,314. 

'5^  Request  for  Rehearing  of  Kinder-Morgan  at  8. 

'■**  Kinder-Morgan  relies  on  the  following 
statement  by  the  Commission,  but  misinterprets  it. 


'■■^  Request  for  Rehearing  of  Kinder-Morgan  at  8. 

'^''Kinder-Morgan  relies  on  the  following 
statement  by  the  Commission,  but  misinterprets  it: 
"First,  penalties  are  not  required,  but  to  the  extent 
that  a  pipeline  assesses  penalties,  they  must  be 
limited  to  only  those  transportation  situations  that 
are  necessary  and  appropriate  to  protect  against 
system  reliability  problems."  Order  No.  637.  54  FR 
at  10201.  m  FERC  Stats.  &  Regs.  Regulations 
Preambles  131.091  at  31.314.  This  first  clause  of 
the  statement  was  intended  to  clarify  that  the 
Commission  was  not  requiring  pipelines  to  include 
penalties  in  their  tariffs  or  to  impose  penalties  on 
their  shippers,  and  was  not  an  affirmative  finding 
on  the  merits  that  penalties  are  not  required. 

'5- Order  No  637.  54  FR  at  10202.  Ill  FERC  Stats 
&  Regs.  Regulations  Preambles  1  31.091  at  31.317 
(emphasis  added). 


The  Commission  will  examine  such 
issues  in  the  individual  compliance 
filing  proceedings,  where  the 
Commission  can  evaluate  how  the 
proposed  imbalance  management 
services.  OFO  provisions,  and  penalty 
structures  all  work  together,  as  an 
overall  program  of  system  management. 

c.  Crediting  of  Penalty  Revenues.  Only 
Koch  and  CNGT  seek  rehearing  of  the 
Commission's  decision  to  require 
pipelines  to  credit  penalty  and  OFO 
revenues,  net  of  costs,  to  shippers.  Koch 
argues  that  crediting  the  penalty  and 
OFO  revenues  weakens  the  deterrent 
function  of  penalties,  which  are 
designed  and  have  been  implemented  to 
deter  abusive  shipper  behavior.  Koch 
maintains  that  there  is  nothing 
inherently  wrong  with  shippers  being 
punished  for  their  inappropriate 
actions.  Koch  asserts  that  requiring  the 
penalty  revenue  to  go  back  to  the 
shippers,  offending  or  not.  is 
unwarranted  because  they  have  not 
assumed  any  of  the  risks  that  warrants 
receipt  of  such  compensation.  Koch 
states  that  penalties  are  designed  to 
compensate  pipelines  for  the  risks  they 
face  from  a  shipper  that  is  outside  the 
parameter  of  the  pipeline's  tariff.  Koch 
also  claims  that  the  Commissions 
concern  about  penalties  being  profit 
centers  for  pipelines  is  not  applicable 
on  all  pipelines.  Koch  states  that  it  has 
received  virtually  no  penalty  revenue 
since  its  Order  No.  636  tariff  became 
effective. 

CNGT  seeks  rehearing  of  the 
requirement  to  credit  penalty  revenues 
if  the  Commission  continues  to  strictly 
limit  penalties  to  reliability  needs. 

The  goal  of  the  Commission's  new 
policy  on  penalties  is  to  encourage 
pipelines  to  rely  less  on  penalties  and 
more  on  non-penalty  mechanisms  to 
manage  their  systems,  such  as 
imbalance  management  services,  and  to 
design  and  impose  only  necessan^  and 
appropriate  penalties.  Allowing 
pipelines  to  retain  the  revenues  from 
penalties  provides  pipelines  with  a 
financial  incentive  to  impose  penalties 
where  they  may  not  be  required  to 
ensure  system  reliability,  or  to  set 
penalties  at  inappropriate  levels.  It  also 
can  discourage  pipelines  from 
developing  the  other,  non-penalty 
mechanisms  that  might  give  shippers 
positive  incentives  to  control  their 
imbalances.  Therefore,  the  Commission 
must  require  the  crediting  of  penalty 
and  OFO  revenue  to  eliminate  the 
financial  incentive  that  retention  of 
penalty  revenue  provides  the  pipeline. 
Only  by  removing  this  incentive  will 
pipelines  begin  to  rely  on  other 
management  techniques  and  use 
penalties  less.  Thus,  the  Commission 
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reemphasizes  that  the  crediting  of 
penalty  and  OFO  revenues  to  firm 
shippers  is  necessary  to  eliminate  the 
pipelines'  incentive  to  utilize  penalties. 

The  Commission  recognizes  that 
penalties  serve  a  deterrent  hinction.  The 
deterrent  function  is  a  legitimate 
function  where  the  penalty  is  narrowly 
designed  to  protect  the  integrity  of  the 
system.  The  crediting  of  penalty 
revenues  arguably  will  weaken  the 
deterrent  function,  as  Koch  mfiintains, 
only  to  the  extent  significant  revenue  is 
credited  back  to  the  offending  shippers. 
While  the  Commission  is  not  requiring 
that  the  revenue  be  credited  exclusively 
to  non-offending  shippers,  the 
Conunission's  objective  is  that  where 
possible,  pipelines  should  credit  the 
revenue  only  to  non-offianding 
shippers.'*"  Fiulher,  while  Koch  is 
correct  that  there  is  nothing  inherently 
wrong  with  using  a  punishment  such  as 
a  penalty  as  a  deterrent,  the  Commission 
has  determined  that  a  more  effective 
and  less  restrictive  way  for  pipelines  to 
maintain  control  of  their  systems  is  for 
pipelines  to  rely  on  services  and 
incentives  that  enable  and  encourage 
shippers  to  behave  appropriately 
without  the  threat  of  punishment. 

Several  pipelines  request  clarification 
of  the  revenue  crediting  requirement. 
Coastal  requests  the  Commission  to 
clarify  that  a  pipeline's  responsibility  to 
credit  penalty  revenues  is  net  of  any 
costs  incurred  (i.e.  demand  credits  to 
customers  whose  service  was  curtailed) 
or  revenues  foregone  by  pipeline  as  a 
result  of  the  actions  which  resulted  in 
penalty  being  assessed.  Similarly,  Tejas 
requests  the  Commission  to  clarify  that 
OBA  charges  may  be  netted  against  any 
penalty  revenue.  In  addition,  Paiute 
requests  clarification  that  under  the  cost 
netting  exclusion,  it  will  be  permitted  to 
retain  scheduling  penalty  revenues  that 
it  assesses  to  its  shippers  during 
Northwest  Pipeline  Corporation's 
Declared  Entitlement  Periods  because 
the  Northwest  penalties  assessed  Paiute 
during  Declared  Entitlement  Periods 
represent  a  cost  to  Paiute.  Finally,  Enron 
requests  clarification  that  the  revenue 
crediting  mechanisms  lake  into  account 
penalty  revenues  included  in 
developing  underlying  rates.  Enron 
maintains  that  until  a  pipeline's  next 
general  rate  case,  crediting  should  only 
be  required  with  respect  to  net  penalty 
proceeds  that  exceed  any  amounts 
included  in  developing  existing  rates 
(whether  through  an  allocation  or 
though  the  inclusion  of  representative 


'■^''The  (!i>iiiinisM{in  sliili'il  in  DrdfT  Nd  h,l7  that 
iiliifHllv.  pt!iialtv  nncniit's  should  be  i  rediled  oiils 
to  noti-dffendins  shippers  '  Ordnr  No  ft17.  54  KK 
Ht  102Ut.  Ill  FERC:  Strtts  A  ReKs.  Rejiulaliuns 
Preambles  1.11.091  dl  11.115 


penalty  levels).  Otherwise,  states  Enron, 
the  double  counting  of  penalty  revenues 
would  result. 

These  issues  may  depend  on  the  facts 
of  individual  cases.  Pipelines  that  seek 
to  net  out  costs  incurred  as  a  result  of 
a  shipper's  actions  that  caused  the 
penalty  to  be  assessed  must  demonstrate 
that  the  shipper's  conduct  in  fact  caused 
such  costs.  Similarly,  pipelines  seeking 
to  offset  penedty  revenues  included  in 
developing  underlying  rates  should 
include  in  their  compliance  fflings  a 
detailed  description  of  how  penalty 
revenues  were  included  in  designing 
their  rates.  The  Commission  will 
consider  these  matters,  along  with  other 
factors,  to  determine  the  appropriate 
revenue  crediting  in  each  case. 

Coastal  requests  the  Commission  to 
allow  pipelines  to  establish  a  surcharge 
mechanism  in  their  tariffs  to  impose 
surcharges  on  customers  who  receive 
penalty  credits  to  allow  the  pipelines  to 
recover  those  credits  if  additional  costs 
are  found  attributable  to  the  penalty 
event  after  the  refund  is  made.  The 
Commission  will  not  allow  pipelines  to 
establish  a  surcharge  mechanism  to 
recoup  revenue  credits  from  firm 
customers  to  recover  additional  costs 
discovered  after-the-fact.  The 
Commission  expects  pipelines  to  build 
into  their  revenue  crediting  mechanisms 
a  reasonable  cunount  of  time  in  which  to 
accurately  determine  the  true  level  of 
costs  and  revenues  before  actually 
crediting  the  revenues. 

Koch  asks  for  clarification  in  a 
number  of  respects  on  how  to 
implement  revenue  crediting  on  its 
system.  The  Commission  is  not 
requiring  any  particular  revenue 
crediting  mechanism;  pipelines  may 
propose  whatever  implementation 
mechanism  is  best  for  their  systems.  The 
Commission  will  address  any  questions 
regarding  the  implementation  of 
revenue  crediting  in  the  individual 
pipeline  compliance  proceedings. 

d.  Other  Requests  for  Clarifications.  A 
number  of  rehearing  applicants  request 
clarification  with  respect  to  what 
constitutes  a  "penalty."  ''^'*  For  example, 
the  Industrials  seek  clarification  that 
Order  No.  637  applies  to  all  operational 
limits  that  have  punitive  or  disciplinary 
effects  and  to  any  tariff  provision  that 
may  trigger  an  additional  charge  or 
punitive  action  to  shippers.  Tejas  seeks 
clarification  whether  a  tiered  cash-out 
program  constitutes  a  penalty,  and  Koch 
questions  whether  unauthorized  gas 
overrun  charges  are  penalties.  Keyspan 
requests  clarification  whether  pipelines 


are  required  to  explain  all  penalties,  or 
just  imbalance  penalties. 

The  Commission  considers  a  penalty 
to  be  any  charge  imposed  by  the 
pipeline  on  a  shipper  that  is  designed  to 
deter  shippers  from  engaging  in  certain 
conduct  and  reflects  more  than  simply 
the  costs  inciured  as  a  result  of  the 
conduct.  Thus,  the  term  "penalty"  was 
intended  to  encompass  more  than  just 
imbalance  penalties,  and  includes,  for 
example,  scheduling.  OFO,  and 
unauthorized  overrun  penalties,  as  well. 

While  a  tiered  cash-out  program  is  a 
penalty  mechanism,  a  cash-out 
mechanism  that  only  requires  the 
shipper  to  reimburse  for  the  cost  of  gas 
provided  by  the  pipeline  is  not  a 
penalty.  However,  some  shippers  allege 
that  certain  pipelines'  cash-out 
mechanisms  operate  as  penalties.'^" 
Therefore,  the  Commission  expects 
pipelines  to  include  in  their  pro  forma 
compliance  filings  their  cash-out 
provisions,  in  addition  to  their 
provisions  for  imbedance  management 
services,  netting  and  trading,  OFOs  and 
penalties.  The  Commission  cannot 
evaluate  the  components  of  a  pipeline's 
system  management  program,  such  as 
the  cash-out  mechanism,  in  isolation. 
The  Commission  must  consider  the 
imbalance  services,  and  netting  and 
trading,  OFO,  and  penalty  provisions 
together  to  evaluate  how  they  function 
together  in  light  of  the  pipeline's 
characteristics.  This  evaluation  will 
occur  in  the  individual  compliance 
filing  proceedings. 

m.  Reporting  Requirements  for 
Interstate  Pipelines 

A.  Transactional  Information 

To  equalize  the  reporting 
requirements  for  capacity  release 
transactions  and  pipeline  transactions, 
and  to  simplify  the  overall  reporting 
system,  Order  No.  637  required 
pipelines  to  report  the  same 
transactional  information  about  both 
their  own  firm  and  intemiptible 
transactions,  and  their  released  capacity 
transactions,  and  established  a  single, 
new  reporting  requirement  for  this 
transactional  information.  Section 
284.13(b)(1)  requires  the  pipeline  to 
post  transactional  information  on  its 
Internet  web  site  contemporaneously 
with  the  execution  or  revision  of  a 
contract  for  firm  service.  For 
interruptible  transportation,  section 
284.13(b)  requires  pipelines  to  post  the 
information  on  a  daily  basis.  Further, 
pipelines  are  required  to  keep  this  firm 
and  interruptible  transactional 
information  available  on  their  web  sites 


'  ■''  Requests  for  Rehearing  of  Industrials. 
Keyspan.  K.o(  h  and  Tejas 


'""Request  for  Rehearing  of  Industrials  at  72. 
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for  90  days,  and  to  archive  this 
information  for  a  period  of  three  years 
after  the  90-day  period  expires. '^^ 

Rehearing  requests  have  been  filed 
concerning  the  new  transactional 
reporting  requirements  on  two  main 
grounds  "  confidentiality  and  burden. 
With  respect  to  confidentiality,  as 
described  more  fully  below,  the 
rehearing  applicants,  largely  marketers, 
essentially  argue  that  the  information  in 
the  new  transactional  reports  is 
commercially  sensitive  information, 
which  if  disclosed  publicly  and, 
particularly,  contemporaneously  with 
the  transaction,  will  cause  competitive 
harm  to  shippers.  With  respect  to 
burden,  the  pipeline  applicants 
maintain  that  the  magnitude  of  the 
information  required  to  be  reported  is 
burdensome  to  the  pipelines.  In 
addition,  rehearing  applicants  seek 
revision  or  clarification  of  certain  of  the 
specific  transactional  data  elements. 

The  reporting  of  detailed  transactional 
information  is  necessary  to  provide 
shippers  with  price  transparency  for 
informed  decisionmaking,  and  the 
Commission  and  shippers  with  the 
ability  to  monitor  transactions  for  undue 
discrimination  and  preference.  The 
need  for  more  informed  decisioimiaking 
capabilities  and  the  ability  to  monitor 
for  undue  discrimination  arises  because 
the  Commission  is  making  changes  in 
the  way  it  regulates  the  natural  gas 
industry,  fostering  competition  where  it 
can  and  moving  toward  lighter-handed 
regulation  where  it  can.  Specifically,  the 
Commission  is  removing  the  rate  cap 
ft-om  short-term  capacity  releases,  and 
thus  will  be  relying  on  competitive 
forces,  as  well  as  some  regulatory 
controls,  to  protect  against  the  exercise 
of  market  power.  As  a  result,  it  becomes 
increasingly  important  to  provide  good 
transactional  information  to  facilitate 
competition  for  pipeline  capacity  euid 
between  pipeline  capacity  and  released 
capacity,  and  to  monitor  the  market  for 
potential  undue  discrimination  or 
preference. 

The  disclosure  of  greater  information 
regarding  capacity  transactions  is 
necessary  to  achieve  these  dual  goals  of 
fostering  competition  and  market 
monitoring.  To  foster  competition,  it  is 
not  sufficient  merely  to  ensure  there  are 
multiple  competitors,  there  also  needs 
to  be  good  information  to  enable  buyers 
to  make  informed  choices  among  the 
competitors.  As  the  Commission 
explained  in  Order  No.  637  '"^^  in 


""  18CFR284.12(c)(3)(v) 

'«^ Order  No.  637,  65  FR  at  10184,  III  FERC  Stats. 
&  Regs  Regulations  Preambles  1  30,091  at  31,283 


discussing  the  removal  of  the  short-term 
capacity  release  rate  ceiling: 

Difficulty  in  obtaining  information  can 
reduce  competition  because  buyers  may  not 
be  aware  of  potential  alternatives  and  cannot 
compare  prices  between  those  alternatives. 
The  reporting  requirements  will  expand 
shippers'  knowledge  of  alternative  capacity 
offerings  by  providing  more  information 
about  the  capacity  available  from  the 
pipeline  as  well  as  those  shippers  holding 
capacity  that  is  potentially  available  for 
release.  The  reporting  requirements  further 
will  provide  shippers  with  more  accurate 
information  about  the  value  of  capacity  over 
particular  pipeline  corridors  so  that  shippers 
can  make  more  informed  choices  about  the 
prices  of  capacity  they  may  wish  to  purchase. 

In  addition,  requiring  detailed 
information  about  pipeline  transactions 
to  be  reported,  where  very  little  had 
previously  been  required,  will  increase 
and  improve  competition  by  equalizing 
the  information  available  to  the  market 
for  capacity  release  transactions  and 
pipeline  transactions.  Since  pipeline 
capacity  and  released  capacity  now 
compete  head-to-head,  shippers  must 
have  the  same  information  about  both. 
Further,  the  reporting  of  increased 
information  on  pipeline  transactions  is 
important  to  enable  pipeline  service 
pricing  to  discipline  capacity  release 
pricing,  acting  as  a  check  on  any  market 
power  in  the  secondary  market. 

Reporting  of  data  associated  with 
capacity  transactions  is  also  critical  to 
monitoring  the  market  for  undue 
discrimination  or  preference.  The  more 
detailed  transactional  information  that 
is  made  available  to  market  participants 
and  the  Commission,  the  better  able 
both  shippers  and  the  Commission  will 
be  to  identify  situations  in  which 
market  power  is  being  abused,  and  the 
information  will  enable  the  Commission 
to  tailor  specific  remedies.  Moreover, 
the  reporting  of  detailed  transactional 
information  is  necessary  not  only  for  the 
monitoring  of  the  current  market  for 
abuses  of  market  power,  but  also  for  the 
Commission  to  assess  the  need  for 
further  regulatory  reforms  in  the  future. 

As  discussed  further  below,  because 
of  the  importance  of  detailed 
transactional  information  for  market 
monitoring  and  informed 
decisionmaking,  the  Commission 
generally  is  denying  the  rehearing 
requests  that  object  to  the  new 
transactional  reporting  requirements  on 
the  basis  of  confidentiality  and  burden. 
However,  the  Commission  is  granting 
rehearing  of  the  requirement  that  the 
firm  transactional  data  must  be  posted 
contemporaneously  with  contract 
execution.  The  Commission  is  adjusting 
the  timing  of  disclosure  to  require  firm 
and  interruptible  transactional  data  to 


be  posted  no  later  than  the  first 
nomination  for  service. 

1 .  Confidentiality 

a.  Need  for  Transactional 
Information.  Columbia  Gulf  argues  that 
the  Commission  has  not  justified  the 
need  for  requiring  the  disclosure  of 
confidential  information.  Columbia  Gulf 
asserts  that  the  Commission's  finding 
that  disclosure  of  detailed  transactional 
information  is  necessary  to  provide 
shippers  with  improved  decisionmaking 
and  monitoring  abilities  is 
unsupported.'*^  Columbia  Gulf  also 
questions  why  the  Conunission  is 
requiring  the  detailed  transactional 
information  in  light  of  the  fact  that 
natural  gas  commodity  costs  are  already 
publicly  available  and  widely 
scrutinized,  and  the  industry  itself, 
through  GISB,  has  already  determined 
the  information  that  needs  to  be  posted. 

As  the  Commission  explained  above, 
the  reporting  of  detailed  transactional 
information  is  necessary  because  the 
Commission  is  modifying  its  method  of 
regulating  the  natural  gas  industri,-  by 
replacing  traditional  regulatorv'  controls, 
such  as  the  price  cap  on  short-term 
capacity  releases,  with  competition. 
Thus,  greater  transactional  information 
is  necessary  to  ensure  that  competition 
flourishes,  and  that  market  power  and 
undue  discrimination  remain  in  check 
in  the  new  competitive  environment.  To 
the  extent  that  Columbia  Gulf  maintains 
that  improved  decisionmaking  and 
market  monitoring  can  occur  without 
requiring  greater  information,  the 
Commission  finds  it  axiomatic  that 
greater,  more  complete  and  detailed 
information  about  transactions  will 
gready  improve  shippers'  ability  to 
make  informed  decisions,  and  both  the 
shippers'  and  the  Commission's  ability 
to  monitor  the  market. 

Further,  while  natural  gas  commodity 
costs  are  publicly  available,  as  Columbia 
Gulf  notes,  information  about 
transportation  transactions,  particularly 
transportation  prices,  is  necessan,'  to 
effectively  evaluate  the  information 
about  gas  prices.  Finally,  the 
Commission  will  not  defer  to  GISB  with 
respect  to  the  information  that  the 
industr>'  needs.  GISB  is  not  a  regulator) 
body  and  the  market  is  not  self- 
regulating. 


16)  foj.  e.xample.  Columbia  Gulf  disputes  the 
Commission  s  statement  that  '  |s|hippers  need  to 
know  the  price  paid  for  capacity  o\er  a  particular 
path  to  enable  them  to  decide,  for  instance,  how 
much  to  offer  for  the  specific  capacity  thev  seek.  ' 
Order  No.  637.  65  FR  at  10206.  Ill  FERC  Stats  &. 
Regs,  Regulations  Preambles  ^  30.091 .  at  31 .324 
Request  for  Rehearing  of  Columbia  Gulf  at  5 
Williston  Basin  also  disputes  this  point  Request  for 
Rehearing  of  Williston  Basin  at  7 


35744  Federal  Register/ Vol.  65.  No.  108 /Monday,  June  5.  2000 /Rules  and  Regulations 


b.  Competitive  Harm.  Several 
marketers  and  twcj  pipelines  seek 
rehearing  of  the  Commission's  decision 
to  require  pipelines  to  publicly  post 
data  about  their  capacity  transactions, 
such  as  shipper  names,  individual 
contract  numbers,  and  receipt  and 
delivery  points.  '"••  They  argue  that  such 
data  are  confidential  information,  and  if 
publicly  disclosed,  will  create  unfair 
competition  and  competitive  harm. 

For  example.  Columbia  Gulf  argues 
that  marketing  strategies  for  both 
pipelines  and  shippers  would  be 
revealed,  and  bundled  sales  activity 
would  increase,  resulting  in  decreased 
price  transparency  and  competition. 
Dynegy  and  NEMA  argue  that  by 
tracking  chain  of  title  from  individual 
contract  number  and  receipt  and 
delivery  points,  shippers  will  be  able  to 
learn  immediately  of  other  shippers' 
supply  sources  and  markets.  They  argue 
that  the  knowledge  of  other  shippers' 
supply  sources  and  markets  and  the 
rates  shippers  pay  for  transportation 
will  enable  shippers  to  imdercut  one 
another's  transactions.  Thus,  Dynegy 
and  NEMA  argue  that  the  disclosure  of 
the  transactional  information  will 
seriously  threaten  the  continued 
development  of  competitive  gas  markets 
and  pose  great  risks  to  gas  marketers 
whose  business  relies  on  fashioning 
creative  packages  of  services  at 
competitive  prices."*^ 

Williston  Basin  argues  that  the 
posting  of  the  transactional  information 
will  enable  shippers  to  know  their 
competitors'  supply  and  markets,  and 
what  other  shippers  are  paying,  which 
might  prevent  Williston  Basin  from 
being  able  to  negotiate  the  best  price  for 
the  services  it  offers.  In  addition,  some 
rehearing  applicants,  most  notably 
Columbia  Gulf  and  Williston  Basin, 
assert  that  the  Commission  in  Order  No. 
637  has  failed  to  balance  the  benefits  of 
disclosure  of  confidential  information 
against  the  harm  that  would  be  caused 
by  divulging  the  commercially  sensitive 
information. 

Most  of  the  rehearing  applicants 
objecting  to  the  new  transactional 
reporting  requirements  on  the  basis  of 
confidentiality  request  that  the 
Commission  either  exclude  the 
commercially  sensitive  data  from  that 
required  to  be  reported,  allow  pipelines 
to  file  the  transactional  information  only 
with  the  (Commission  under  protected 
status,  or  delay  the  posting  of  the 
information  so  it  is  not  required  to  be 


""  Ki'<)ui'sls  fur  Kiihparinx  ufColiimtiiH  Ciiilf. 
l)vm'){\    \KM.^.  WilllstDii  Basin,  and  (abdla 

"'■'  KiM)UHsl  fur  Rcfii'.irni;}  of  !)vni'k!V  at  M  anil 
Kequfst  for  KehKaring  of  NKMA  al  4 


posted  contemporaneously  with  the 
execution  of  the  contract. 

The  Commission  remains 
unpersuaded  that  the  information  in  the 
transactional  reports  is  commercially 
sensitive  data  that  are  entitled  to 
confidential  treatment.  Section  4  of  the 
Natural  Gas  Act  and  the  NGA's  general 
statutory  scheme  clearly  contemplates 
full  disclosure  of  contractual  terms  and 
prices,  as  a  means  of  preventing  undue 
discrimination.  Section  4(b)  of  the  NGA 
provides  that  no  natural-gas  company 
may.  with  respect  to  any  jurisdictional 
transportation  or  sale  of  natural  gas. 
"make  or  grant  any  undue  preference  or 
advantage  to  any  person  or  subject  any 
person  to  any  undue  prejudice  or 
disadvantage."  or  "maintain  any 
unreasonable  difference  in  rates, 
charges,  service,  facilities,  or  in  any 
other  respect.  •   *   '"'^^The 
immediately  following  section,  section 
4{c).'^^  sets  forth  the  means  for  ensuring 
that  such  undue  discrimination  or 
preference  does  not  occur: 

Under  such  rules  and  regulations  as  the 
Commission  may  prescribe,  every  natural-gas 
company  shall  file  with  the  Commission, 
within  such  time  •    *    *  and  in  such  form  as 
the  C>ommission  may  designate,  and  shall 
keep  open  in  convenient  form  and  place  for 
public  inspection,  schedules  showing  all 
rates  and  charges  for  any  transportation  or 
sale  subject  to  the  jurisdiction  of  the 
CCommission.  and  the  classifications, 
practices,  and  regulations  affecting  such  rates 
and  charges,  together  with  all  contracts 
which  in  any  manner  affect  or  relate  to  such 
rates,  charges.  t:lassifications,  and  services. 

Although  the  NGA  gives  the 
Conunission  some  discretion  with 
respect  to  how  to  provide  for  the 
disclosure  of  rate  schedules  and 
contracts,  clearly  the  public  disclosure 
of  rate  schedules  and  related  contracts, 
in  some  maimer,  is  required. 

Under  new  section  284.13(b)  of  the 
regulations,  the  Commission  is  requiring 
pipelines  to  post  the  following  data:  the 
name  and  identification  number  of  the 
shipper  receiving  service  under  the 
contract,  the  contract  number,  the  rate 
c:harged  under  each  contract,  the 
maximum  rate,  the  duration  of  the 
contract,  the  re<.eipt  and  delivery  points 
and  zones  or  segments  covered  isy  the 
contract,  the  contract  quantity  or 
volumetric  quantity,  special  terms  and 
conditions  applicable  to  a  capacity 
release  and  special  details  pertaining  to 
a  transportation  contract,  and  whether 
there  is  an  affiliate  relationship  between 
the  pipeline  and  the  shipper  or  between 
the  releasing  and  replacement  shipper. 
As  is  evident,  the  transactional 


information  the  Commission  is 
requiring  to  be  reported,  and  that  those 
requesting  rehearing  want  to  remain 
confidential,  is  for  the  most  part 
information  that  either  is  an  inherent 
part  of.  or  included  in.  the  ven,' 
transportation  contracts  the  NGA 
requires  to  be  disclosed.  The  affiliate 
relationship  is  the  only  piece  of 
information  required  that  may  not 
necessarily  be  reflected  in  the  contract. 
However,  those  requesting  rehearing  do 
not  argue  that  that  particular  data 
element  is  commercially  sensitive  data. 

Therefore,  as  the  Commission  held  in 
Order  No.  637,  the  posting  of  the 
transactional  information  is  entirely 
consistent  with  the  NGA's  statutory 
framework  intending  for  contracts  to  be 
publicly  disclosed.  Significantly,  no 
party  on  rehearing  has  taken  issue  with 
the  Commission's  view  of  these 
statutory  requirements. 

Further,  the  full  disclosure  of  all  of 
the  key  contractual  information — 
shipper  name,  contract  number,  contract 
quantity,  rate  charged,  and  receipt  and 
delivery  points — is  consistent  with  the 
Commission's  policy  direction  toward 
transparency  in  the  market.  The 
Commission  has  determined  that  the 
disclosure  of  information,  rather  than  its 
concealment,  will  best  help  the  market 
to  function  more  efficiently  and 
competitively,  to  the  ultimate  benefit  of 
natural  gas  consumers. 

The  rehearing  applicants  allege  that 
competitive  harm  will  result,  generally 
to  individual  firms,  from  the  public 
disclosure  of  the  transactional 
information.  However,  the  Commission 
is  unconvinced  that  the  disclosure  will 
result  in  competitive  harm  substantial 
enough  to  outweigh  the  pro-competitive 
and  market  monitoring  purposes  for 
which  both  the  NGA  and  the 
Commission  require  the  information  to 
be  disclosed."^"  The  pipelines,  those 
frx)m  whom  the  information  would  be 
obtained,  do  not  explain  precisely  how 
competition  will  be  harmed.  Columbia 
Gulf  tersely  states  that  the  marketing 
strategies  of  pipelines  and  shippers 
would  be  revealed.  Williston  Basin 
essentially  argues  that  it  will  become 


""  15  l!.S.C.  717l(  I  |1H'I4|, 
"'Id  lempliasis  added). 


'**Parl  (if  the  standard,  as  relevant  herp.  for 
determining  whether  informatiim  is  privileged  or 
I  iinfidential  empluved  under  the  Kreedom  of 
Infiirnialinn  Act  (5  I'  S.(;,  552).  as  amended  bv  the 
Kle(  Irnnir  Freedom  of  Information  Ait 
Amendments  of  lt)96.  5  I '  .S  C.A   552  (West  Supp. 
14971.  and  full:iwed  bv  the  Commission  when 
evaluating  requests  for  (  onfidential  treatment,  is 
whether  the  distlcjsure  of  the  infonnation  is  likelv 
"to  <:ause  substantial  harm  to  the  i  ompetilive 
position  of  the  person  from  whom  the  information 
was  obtained   '  Salinnal  Parks  and  Consfnation 
Assn  V   Morton.  498  F  2d  765,  770  (U.C  C:ir   19741 
S«"f"  section  388  112  of  the  Commission's 
regulations,  governing  requests  for  privileged 
treatment   18  CFK:)8fl  112. 
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more  difficult  for  it  to  negotiate  the  best 
price  for  its  services.  The  marketers, 
Dynegy  and  NEMA,  focus  on  potential 
competitive  disadvantage  from  the 
perspective  of  a  service  provider,  but  do 
not  consider  the  benefits  that  they  may 
realize  as  pipeline  customers  from  the 
availability  of  transactional  information. 
Thus,  while  disclosure  of  the 
transactional  information  may  cause 
some  commercial  disadvantage  to 
individual  entities,  it  will  benefit  the 
market  as  a  whole,  by  improving 
efficiency  and  competition.  Buyers  of 
services  need  good  infonnation  in  order 
to  make  good  choices  among  competing 
capacity  offerings.  Without  the 
provision  of  such  information, 
competition  suffers. 

Further,  pipelines  have  been  required 
to  post  for  capacity  release  transactions 
virtually  all  of  the  information  that  they 
must  now  post  regarding  their  own 
capacity  transactions.  However,  no 
competitive  harm  has  been  alleged  from 
the  disclosure  of  the  capacity  release 
transactional  data.  Nor  do  any  of  the 
rehearing  applicants  argue  that  pipeline 
transactions  require  greater 
confidentiality  than  capacity  release 
transactions. 

The  Commission  recognizes  that 
previously,  during  the  time  when 
pipelines  were  still  natiu'al  gas 
merchants,  the  Commission  allowed 
pipelines'  negotiated  gas  sales  rates  to 
remain  confidential  from  unregulated 
competitors. ^^^  The  Commission 
recognized  that  in  situations  where 
pipelines  were  competing  with  other 
entities  that  were  not  required  to 
disclose  the  same  data,  the  pipelines 
could  be  commercially  disadvantaged. 
Thus,  to  minimize  such  potential  harm, 
the  Commission  made  an 
accommodation  with  respect  to  the 
disclosure  of  the  data.  However,  here, 
the  Commission  is  requiring  the 
disclosure  of  the  same  information  for 
all  segments  of  the  industry.  Therefore, 
there  is  no  need  in  this  instemce  for  the 
Commission  to  make  the  same 
compromise  with  respect  to  public 
disclosure.  Nevertheless,  some  of  the 
competitive  disadvantages  that  the 
rehearing  applicants  foresee  will  be 
tempered  by  the  Conunission's 
elimination,  below,  of  the  requirement 
that  the  transactional  information  must 
be  posted  contemporaneously  with 
contract  execution. 

In  sum,  the  Commission  remains 
unclear  precisely  how  either  the 


'<>«  Natural  Gas  Pipeline  Co  of  America.  55  FERC 
161.416  at  62.245-46(1991),  and  El  Paso  Natural 
Gas  Co  .  57  FERC1  61,273  at  61,881-82  (1991) 
(permitting  negotiated  gas  sales  rates  to  remain 
confidential  from  unregulated  competitors  in  the 
context  of  gas  inventory  charge  settlements). 


pipelines,  marketers,  or  the  market  as  a 
whole  will  be  substantially  harmed  by 
the  disclosure  of  the  transactional 
information.  On  the  other  hand,  the 
Commission  is  convinced  that  to  foster 
a  competitive  market,  shippers  need 
good  information  about  their  capacity 
alternatives.  Accordingly,  the 
Commission  will  neither  eliminate  any 
of  the  required  information  from  the 
transactional  report,  nor  confer 
confidential  status  on  the  information  to 
be  provided,  on  the  basis  of  the 
allegations  about  potential  competitive 
harm  made  here. 

c.  Timing  of  the  Posting  of 
Transactional  Information.  Section 
284.13(b)(1)  provides  that  pipelines 
must  post  the  firm  transactional 
information  "contemporaneously  with 
the  execution  or  revision  of  a  contract 
for  service."  Several  rehearing  requests 
contend  the  Commission  erred  in 
requiring  that  the  transactional 
information  for  firm  transactions  must 
be  posted  contemporaneously  with 
contract  execution.  i^° 

INGAA  and  Enron  maintain  that  the 
requirement  to  post  transactional 
information  contemporaneously  with 
contract  execution  puts  pipeline 
services  at  a  disadvantage  compared  to 
prearranged  deals  for  released  capacity. 
They  point  out  that  prearremged  deals 
must  be  posted  one  hour  prior  to  the 
first  nomination  deadline  on  the  day 
before  gas  flows,  well  after  the 
prearranged  deals  are  executed. "^' 
Therefore,  they  request  the  transactional 
information  required  in  section 
284.13(b)(1)  to  be  posted  on  the  same 
timeline  as  prearranged  deals. 

Cibola,  Dynegy,  and  NEMA  contend 
that  immediate  posting, 
contemporaneous  with  contract 
execution,  is  not  necessary  for  the 
purpose  of  monitoring  for  undue 
discrimination,  and  that  the 
Commission  has  failed  to  adequately 
consider  the  adverse  competitive 
consequences  of  contemporaneous 
reporting  of  firm  capacity  transactions. 
Dynegy  and  NEMA  argue  the 
Commission  should  require  that  the 
posting  not  occur  until  at  least  one  week 
after  service  under  the  contract  begins. 
Koch  requests  that  the  Commission 
require  the  transactional  information  to 
be  posted  within  24  hours  of  gas  flow, 
consistent  with  Koch's  current  posting 
of  discounts  on  its  Internet  website. 

Conversely.  Amoco  argues  that  the 
Commission  should  reject  any  requests 
to  delay  the  posting  of  the  transactional 


""Requests  for  Rehearing  of  Cibola,  Dynegv. 
NEMA.  Koch,  INGAA  and  Enron. 

'"  GISB  Capacitv  Release  Standard  5.3.2  (GISB 
Version  1.3.  July  31, 1998). 


information.  Amoco  argues  that  data 
must  be  filed  contemporaneously  with 
contract  execution  to  have  the  desired 
mitigative  and  informational  effects. 

The  statutory  scheme  of  the  NGA 
contemplates  that  pipelines  caimot 
revise  their  rates  schedules  and  charges 
until  they  provide  the  Conunission  with 
30  days  advance  notice  of  the  proposed 
change. '^2  Most  of  the  Commission's 
filing  requirements  reflect  this  statutory 
scheme,  and  require  notice  prior  to  the 
institution  of  service,  rather  than  with 
respect  to  the  execution  of  the  contract. 
The  Commission  recognizes  that 
contract  execution  may  occur  at  a 
variety  of  different  times  in  relation  to 
when  service  takes  effect.  In  some  cases, 
the  execution  of  a  contract  could  occur 
significantly  in  advance  of  the 
commencement  of  service  under  the 
contract  and  in  other  cases  it  could 
occur  after  service  commences. 

To  establish  a  consistent  standard  for 
transactional  reporting,  the  Commission 
will  not  use  the  contract  execution  date 
to  trigger  the  reporting  of  information. 
The  Commission  will  grant  rehearing 
and  change  sections  284.13(b)(1)  and  (2) 
to  require  the  transactional  information 
for  both  firm  and  interruptible  service  to 
be  posted  no  later  than  the  first 
nomination  for  service  under  the 
agreement.  This  modification  edso  will 
minimize  the  potential  for  harm  that 
some  rehearing  applicants,  such  as 
Dynegy  and  NEMA.  have  argued  could 
result  from  disclosure  well  in  advance 
of  service. 

The  reporting  of  interruptible  service 
needs  to  be  somewhat  different  than 
that  for  firm  ser\'ice.  because  of 
differences  in  the  form  of  contracting. 
Unlike  firm  service  where  the  shippers' 
contract  reflects  the  rate  paid,  shippers 
obtaining  interruptible  ser\'ice 
frequently  execute  pro  forma  master 
contracts  for  interruptible  ser\'ice  either 
at  the  maximum  rate  or  without  a 
specified  rate.  Shippers  may  not 
nominate  under  these  master  contracts 
for  a  period  of  time  and  often  portions 
of  those  contracts,  such  as  rate  and  other 
conditions,  are  modified  by  subsequent 
agreements  between  the  pipeline  and 
the  shipper  on  a  daily  or  monthly  basis. 
For  instance,  a  pipeline  and  shipper 
may  agree  to  provide  interruptible 
service  for  a  particular  month  at 
discounted  rate  and  that  agreement  may 
not  be  continued  the  next  month. 
Therefore,  with  respect  to  interruptible 
service,  the  Commission  is  requiring  a 
daily  posting  no  later  than  the  first 
nomination  under  an  agreement  for 
interruptible  service.  Any  time  a  rate  or 
other  condition  of  the  interruptible 


"2  15U.S.C  717(1,1 
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agreement  change.s  the  pipeline  must 
post  the  change. 

With  those  changes,  the  Commission 
will  have  achieved  comparahility 
between  the  reporting  requirements  for 
pipeline  transactions  and  the  reporting 
requirements  for  capacity  release 
transactions,  as  INGAA  and  Enron 
request.  The  Commission  is  requiring 
the  transactional  reports  for  pipeline 
firm  and  interruptible  transactions  and 
capacity  release  transactions  to  be 
posted  according  to  the  same  time  frame 
previously  used  for  capacity  release 
service — no  later  than  the  first 
nomination  for  service. 

Postponing  the  time  for  posting  of 
firm  contracts  may  result  in  somewhat 
later  disclosure  of  some  contractual 
commitments.  But  the  effects  of  such  a 
delay  on  shippers'  ability  to  obtain 
information  about  available  capacity 
will  be  mitigated  by  other  reporting 
requirements.  Under  section  284.13  (d), 
the  pipeline  is  required  to  post  all 
available  firm  capacity  on  its  system. 
Once  the  pipeline  enters  into  a  contract 
committing  firm  capacity,  the  pipeline 
must  cimend  its  posting  to  reflect  the 
fact  that  this  capacity  is  no  longer 
available,  even  if  it  does  not 
immediately  disclose  who  the  purchaser 
is.  On  balance,  the  Commission  finds 
that  requiring  posting  no  later  than  the 
first  nomination  under  the  change  is 
more  consistent  with  its  general 
reporting  requirements,  creates  parity 
between  pipeline  and  capacity  release 
transactions,  and  will  still  provide  the 
Commission  and  the  public  with 
sufficient  information  about  firm 
pipeline  contracts  and  capacity  release 
transactions. 

Finally,  the  Commission  will  not 
impose  a  later  posting  deadline  for  the 
transactional  information,  as  some 
rehearing  requesters  have  urged.  First, 
posting  no  later  than  the  deadline  for 
service  nominations  is  more  consistent 
with  the  Commission's  general 
regulatory  scheme,  as  discussed  above. 
And  second,  the  transactional 
information  is  necessar\'  for  timely, 
informed  decisionmaking;  therefore, 
delaying  the  posting  of  the  transactional 
report  until  after  service  commenced 
would  limit  the  value  of  the 
transactional  information  for  its 
intended  purpose  of  current 
decisionmaking. 

d.  Consistency  With  Prior  Policy 
Columbia  Gulf  asserts  that  the  new 
transactional  reporting  requirements 
reflect  an  unexplained  change  in 
Commission  precedent  and  policy 
because  the  Commission  previously 


concluded  in  Order  No.  581  ^■*  that  the 
same  information  now  included  in  the 
transactional  reports  did  not  need  to  be 
included  in  the  discount  report  and  the 
Index  of  Customers.  Columbia  Gulf 
states  that  in  Order  No.  581  the 
Commission  specifically  found  that  it 
did  not  need  to  require  pipelines  to 
report  the  same  level  of  transportation 
information  that  is  posted  for  capacity 
release  transactions  in  order  to  compare 
pipeline  transactions  with  capacity 
release  transactions  because  the  benefit 
from  such  comparison  would  be 
outweighed  by  the  risk  of  harm  to 
pipelines  and  LDCs  from  the  release  of 
the  commercially  sensitive  data. 
Columbia  Gulf  also  states  that  in  Order 
No.  581,  the  Commission  determined 
that  it  could  satisfy  its  obligations  under 
the  NGA  without  requiring  the  reporting 
of  the  additional  information. 

As  Columbia  Gulf  points  out,  at  the 
time  of  Order  No.  581,  in  1995.  the 
Commission  found  that  virtually  the 
same  transactional  information  (e.g. 
receipt  and  delivery  points)  did  not 
need  to  be  reported  in  the  Index  of 
(Customers  and  discount  report,  because 
the  risk  of  harm  from  the  release  of  the 
information  outweighed  the  benefit  that 
would  be  obtained  from  the  proposed 
use  of  the  information.  In  Order  No. 
637,  the  Commission  has  changed  its 
policy  focus  and  reporting  objectives 
from  those  that  existed  at  the  time  of 
Order  No.  581.  and  as  a  result,  now 
strikes  the  balance  differently. 

One  of  the  primary  goals  of  the  Order 
No.  581  rulemaking  was  to  simplify  and 
streamline  the  Commission's  reporting 
requirements  and  to  reduce  the 
reporting  burden  on  pipelines.  The 
reporting  requirements  had  not  been 
updated  in  the  ten  years  after  the 
issuance  of  Order  No.  436  in  1985,  and 
contained  numerous  outdated  and 
unnecessary  provisions.  Also,  Order  No. 
581  was  issued  at  a  time  when  pipelines 
filed  rate  cases  more  frequently  than 
they  do  today.  The  Commission's  focus 
at  the  time  was  directed  toward 
accumulating  a  large  amount  of 
information  through  rate  case  filings. 
Thus,  the  Commission  determined  in 
Order  No.  581  that  the  inclusion  of  the 
additional  information  in  the  discount 
report  and  Index  of  Customers  was 
unnecessary-  to  further  the 
(Commission's  existing  regulatory 
policies. 

However,  the  regulatory  context  of  the 
Commission  is  now  different  than  it  was 
at  the  time  of  Order  No.  581 ,  and  thus. 


requires  different  information  to  be 
reported.  The  Commission's  waiver  of 
the  rate  cap  for  capacity  release 
transactions  now  necessitates  that 
additional  transactional  information 
must  be  reported  for  the  new  purposes 
of  facilitating  informed  decisionmaking 
and  effective  market  monitoring.  The 
additional  information  is  especially 
necessary  because  pipelines  now  file 
rate  cases  only  sporadically,  if  at  all. 

Tellingly,  part  of  the  language  of 
Order  No.  581-A  relied  upon  and  cited 
by  Columbia  Gulf,  makes  clear  that  the 
Commission's  consideration  at  that  time 
of  whether  to  supplement  the  existing 
reporting  requirements  with  additional 
information  was  based  on  industry 
conditions  at  the  time:  "The 
Commission  found  [in  Order  No.  581] 
that  many  items,  such  as  the  receipt  and 
delivery  points,  extended  beyond  that 
which  the  Commission  needs  to  receive 
from  pipelines  on  a  regular  basis  to 
regulate  the  natural  gas  industry 
today"  ''*  In  short,  in  the  year  2000,  the 
Commission  has  reconsidered  its 
reporting  needs  and  determined  that 
better  information  is  now  needed  both 
to  promote  a  competitive  market  and  to 
promote  effective  monitoring  of  that 
market. 

e.  Burden.  Columbia  Gulf  argues  that 
the  transactional  reporting  requirements 
impose  an  undue  burden  on  interstate 
pipelines.  Columbia  Gulf  disagrees  with 
the  Commission's  statement  in  the  Final 
Rule  that  the  amount  of  new 
information  is  "not  an  extensive  amount 
of  information  compared  to  what  is 
already  provided."  *^5  It  maintains  that 
six  new  categories  of  information  is  a 
significant  burden  given  that  the 
preexisting  Index  of  Customers  required 
only  five  categories  of  information,  and 
the  discount  report,  only  four  categories. 
Columbia  Gulf  further  asserts  that  the 
inclusion  of  receipt  and  delivery  points 
or  zones  or  segments  in  which  capacity 
is  held  under  contract  creates  an  undue 
administrative  burden  on  pipelines 
because  many  contracts  contain 
multiple  receipt  and  delivery  points, 
which  combine  to  create  many 
transportation  paths. 

Williams  ana  Williston  Basin,  also, 
argue  that  the  posting  of  transactional 
information  will  be  burdensome. 
Williams  alleges  that  contrary  to  the 
Commission's  finding,  for  some 
information  such  as  the  affiliate 
relationship  between  releasing  and 


'    '  Kf'visKPiis  to  I  Iniform  .Systt-m  of  .Acmunls. 
Forms.  SlatemHnts.  and  KpporliaK  Requirements  Tor 
N.itiirHl  (iHs  Companies.  60  Fed   Reg.  5J0m 
({)( tciber  11.  1995).  Ill  KKRC  Slat.s  &  Reus  1  31,02b 
(199S). 


'"*  Revisions  In  I  nifurm  System  of  Accounts, 
Forms,  Statements,  and  Reporting  Requirements  for 
Natural  Gas  Companies.  61  Fed   Reg.  8860  (March 
6,  1996),  III  FERC  Stats  &  Regs,  131.0,32  at  31,5.S1 
(1996)  (emphasis  added), 

'"^ Order  No  637.  65  FR  at  10207,  111  FERC  Slats. 
&  Regs  Regulations  Preambles  1 .30,091.  at  31,326. 
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replacement  shippers  and  special 
details  pertaining  to  a  pipeline 
transportation  contract,  it  is  not  just  a 
simple  matter  of  developing  a  method  of 
displaying  the  data,  because  either  the 
data  are  not  routinely  maintained,  or  are 
maintained  manually.  Williston  Basin 
maintains  that  the  Commission  is  wo-ong 
that  it  will  not  he  difficult  for  pipelines 
to  adapt  their  already  existing  capacity 
release  data  sets  to  apply  to  pipeline 
transactions.  Williston  Basin  asserts  that 
its  capacity  release  data  sets  are  not 
readily  adaptable,  but  will  involve 
extensive  programming  that  will  be  an 
expensive  and  onerous  task. 

The  new  transactional  reporting 
requirements  will  impose  some 
additional  burden  on  pipelines.  While 
Columbia  Gulf  is  correct  that  the 
Commission  is  creating  new  categories 
of  information,  the  new  information  is 
already  collected,  in  one  form  or 
another,  by  the  pipeline.  All  of  it  is 
information  that  the  pipeline  already 
has  in  its  possession,  and  thus,  the 
transactional  reporting  requirements  do 
not  impose  an  additional  burden  on  the 
pipelines  to  collect  information. 

Although  the  Commission 
acknowledges  that  the  task  of  creating 
new  formats  for  displaying  the 
information  on  the  pipelines'  Internet 
web  sites  will  be  involved  for  some 
pipelines,  nevertheless,  it  is  a  one-time 
reprogramming  burden  that,  once 
completed,  will  enable  the  required  data 
to  be  posted  automatically.  As  such,  the 
level  of  posting  burden  should  not  vary 
with  the  quantity  of  data  to  be  posted 
under  each  data  element.  The 
Commission  finds  that  the  benefits 
achieved  from  the  ongoing  disclosure  of 
the  transactional  information  far 
outweigh  the  one-time  burden  of 
establishing  the  electronic  reporting 
formats. 

In  addition,  the  interruptible 
transaction  reporting  burden  should  not 
be  excessively  burdensome  because  the 
Commission  did  not  require  actual 
transactional  data  to  be  posted  daily, 
such  as  the  quantity  actually  shipped 
and  the  receipt  and  delivery  points 
actually  used.  The  rate  for  interruptible 
service  is  a  volumetric  rate,  under 
which  a  shipper  may  or  may  not  ship 
at  all.  Thus,  eis  explained  more  fully  in 
the  next  section  below,  the  Commission 
in  Order  No.  637  required  that  pipelines 
post  only  the  quantity  the  shipper  is 
entitled  to  ship,  and  not  the  amount 
actually  flowing  each  time  service  is 
nominated  under  the  interruptible 
service  agreement.  Therefore,  a 
transaction  for  interruptible  service  on  a 
monthly  basis  could  be  initially  posted, 
and  assuming  it  was  not  changed,  could 


remain  posted  for  the  month  without 
needing  to  be  reposted  on  a  daily  basis. 

/.  Miscellaneous  Requests  for 
Rehearing  and  Clarification. 

Transactional  Reports  for 
Interruptible  Services:  The  report  for 
interruptible  transactions  established  by 
Order  No.  637  requires  pipelines  to  post 
on  a  daily  basis,  among  other  things, 
"the  quantity  of  gas  the  shipper  is 
entitled  to  transport,"  and  "the  receipt 
and  delivery  points  and  zones  or 
segments  covered  by  the  contract  over 
which  the  shipper  is  entitled  to 
transport  gas."  ^^^  Great  Lakes  requests 
the  Commission  to  require  the  new 
interruptible  reporting  requirements  to 
provide  for  the  reporting  of  actual 
service  data,  rather  than  the  contractual 
quantities  and  points  agreed  to  by  the 
pipeline. 

Great  Lakes  argues  that  the 
contractual  data  Order  No.  637  requires 
will  not  provide  the  current  pricing 
information  that  the  Commission  has 
determined  shippers  need.  Great  Lakes 
states  that  on  the  discount  report, 
pipelines  were  only  required  to  report 
discounts  that  were  actually  assessed  a 
shipper  for  interruptible  transportation 
service,  and  were  not  required  to  report 
discounts  that  were  agreed  to  by  the 
pipeline,  but  never  utilized  by  the 
shipper.  Great  Lakes  also  argues  that 
because  interruptible  contracts  often  list 
all  points  on  the  system  as  primary 
points  available  for  interruptible  service 
nominations  by  the  shipper,  it  is  not 
clear  what  maximum  or  charged  rate  to 
reflect  on  the  pipeline's  report.  It  further 
states  that  only  those  points  where 
interruptible  service  is  available  on  the 
system  on  a  given  day  are  actually 
available  to  that  interruptible  shipper. 

The  Commission's  requirements  for 
posting  information  about  interruptible 
transactions  are  designed  to  provide 
information  similar  to  that  provided  for 
firm  service.  For  firm  service,  the 
Commission  is  requiring  the  posting  of 
the  rate  the  shipper  pays,  the  volimies 
the  shipper  is  eligible  to  ship  under  the 
contract,  and  the  points  included  in  the 
contract.  The  Commission  is  not 
requiring  that  pipelines  provide  actual 
quantities  shipped  or  points  used  on  a 
daily  basis  for  firm  transactions. 

Interruptible  service,  by  nature,  is 
different  than  firm  service,  and  the 
process  of  arranging  interruptible 
service  transactions  differs  from  firm 
contracting.  Interruptible  shippers  do 
not  sign  contracts  with  specific  contract 
demand  limitations,  as  firm  shippers  do. 
Interruptible  customers  frequently  sign 
pro  forma  or  master  contracts  with  the 
pipelines  that  do  not  specify  a  rate  or 


that  permit  the  interruptible  rate  to  van.- 
and  that  lists  all  receipt  and  deliver\' 
points  on  the  system.  The  pipeline  and 
the  shipper  may  then  reach  agreement 
on  a  monthly  or  daily  basis  as  to  the  rate 
to  be  paid  for  the  month  and  the 
quantity  and  receipt  or  deliver}  points 
to  which  that  rate  applies.'""  For 
instance,  the  pipeline  and  shipper  may 
reach  agreement  that  for  a  discount  rate 
of  $0.50/Dth  the  shipper  can  nominate 
up  to  10,000  Dth/day  between  certain 
receipt  and  delivery  points. 

In  order  to  create  parity  between  the 
reports  for  firm  and  interruptible 
service,  the  Commission,  therefore,  is 
requiring  that,  for  interruptible  service, 
pipelines  post  on  a  daily  basis  prior  to 
the  first  nomination  under  such  an 
agreement,  the  rate  the  interruptible 
shipper  is  being  charged,  the  quantities 
the  shipper  is  eligible  to  ship,  or  the 
pipeline  is  willing  to  ship,  at  that  rate 
and  the  receipt  or  delivery-  points 
between  which  the  rate  is  applicable.  It 
is  the  terms  of  the  subsidiary-  agreement 
between  the  pipeline  and  the  shipper, 
not  the  master  contract  that  must  be 
posted.  Under  this  approach,  the 
pipeline  could  post  the  interruptible 
agreement  on  the  first  of  the  month  and 
simply  leave  that  posting  as  long  as  the 
rate  or  otlier  aspects  of  the  agreement 
have  not  changed.  But  once  those 
agreements  have  changed,  the  pipeline 
would  have  to  repost  the  transaction. 

Because  the  Commission  is  not 
requiring  the  posting  of  daily 
throughput  for  firm  service,  it  has 
determined  not  to  require  daily  posting 
of  throughput  for  interruptible  service. 
The  information  required  under  this 
regulation  will  be  sufficient  to  enable 
the  Commission  and  shippers  to 
monitor  interruptible  transactions. 
Pipelines  will  be  required  to  post 
interruptible  transactions  whenever  a 
rate  or  volume  commitment  changes, 
and  other  shippers  can  use  such 
information  to  determine  whether  there 
has  been  undue  discrimination  in  the 
awarding  of  interruptible  service. 

The  Commission  further  is  revising 
the  interruptible  reporting  requirements 
to  eliminate  confusion  over  precisely 
what  points  or  rates  are  to  be  reflected 
on  the  posting.  The  regulation  now 
reads  "the  receipt  and  delivery-  points 
and  zones  or  segments  covered  by  the 
contract  over  which  the  shipper  is 
entitled  to  transport  gas."  This  language 
implies  that  the  receipt  or  delivery- 
points  should  be  those  in  the  master 
contract,  rather  than  the  points  in  the 


■  18  CFR  284.1 3(b)(2)(iv)  and  (v). 


'"Manv  pipelines,  for  example,  allocate 
interruptible  capacity  based  on  rate  paid  and  allow 
interruptible  shippers  to  increase  their  rate  in  order 
to  obtain  a  gre.ater  allocation  of  interruptible 
service. 
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subsequent  agreement  to  provide 
interruptible  service.  Section 
284.13fb)(2)(iv)  will  be  revised  to 
require  the  posting  of  the  receipt  and 
delivery  points  over  which  the  shipper 
is  entitled  to  transport  gas  at  the  rate 
charged  to  make  clear  that  the  pipeline 
should  post  the  receipt  and  delivery 
points  in  each  individual  agreement  to 
provide  interruptible  service,  not  simply 
the  receipt  and  delivery  points  in  the 
master  contract.  It  may  be  that  some 
interruptible  agreements  permit 
shipment  using  all  receipt  or  delivery 
points  on  the  pipeline  system  and  that 
is  the  information  that  should  be  posted. 
In  other  cases,  however,  interruptible 
transportation  at  a  particular  rate  may 
be  limited  to  certain  receipt  and 
delivery  points  in  which  case  the 
posting  should  only  include  the  limited 
points  in  the  agreement. 

Scope  of  the  Transactional  Reporting 
Obligation:  Cibola  requests  clarincation 
that  the  transactional  reporting 
requirements  do  not  apply  to  existing 
pipeline  capacity  transactions  that  have 
remaining  terms  of  one  year  or  more."" 
Cibola  argues  that  requiring  public 
disclosure  of  the  price  and  terms  of 
transactions  negotiated  at  various  times 
in  the  past  will  not  serve  the 
Commission's  price  transparency  goals. 
Cibola  further  argues  that  requiring  the 
details  of  existing  long-term  transactions 
to  be  posted  will  fundamentally  alter 
the  business  and  competitive  risks  that 
the  parties  understood  they  would  face 
when  they  initially  entered  into  the 
transactions. 

The  Commission  agrees  with  Cibola 
that  requiring  the  posting  of  pre-existing 
pipeline  and  capacity  release 
transactions  in  the  transactional  reports 
is  unnecessary,  and  was  not  the 
Commission's  intent  in  Order  No.  637. 
The  transactional  reporting  requirement, 
both  for  pipeline  and  capacity  release 
transactions,  is  prospective  only  as  of 
the  September  1 .  2000  implementation 
date.  The  Commission  clarifies  that  for 
all  new  firm  contracts  that  are  executed 
after  September  1,  2000.  and  existing 
contracts  that  are  revised  after  that  date, 
and  for  interruptible  transactions  taking 
place  after  that  date,  pipelines  are 
required  to  post  a  transactional  report 
no  later  than  the  first  nomination  for 
service  under  the  new  or  revised 
contract.  This  is  consistent  with  the 
Commission's  regulation  requiring  that 
transactional  reports  only  be  posted  for 
90  days  at  which  point  the  information 
is  archived  for  a  three  year  period  and 
made  available  upon  request.''"' 


Historical  information  on  pipeline 
transactions  and  capacity  release 
transactions  is  available  through  other 
reporting  requirements.  The  Index  of 
Customers  provides  information  about 
existing  pipeline  contracts.  As 
discussed  above,  historical  capacity 
release  transactions  have  already  been 
posted,  and  the  posted  information  is 
required  to  be  made  available  by  the 
pipeline. 

Enron  requests  that  the  Commission 
clarify  that  the  requirement  that  the 
pipeline  post  transactional  information 
for  revised  contracts  does  not  extend  to 
shipper-initiated  primary  receipt  and 
delivery  point  revisions  within  an 
effective  contract.'""  Enron  asserts  that 
requiring  a  new  posting  for  each  point 
change  is  redundant  with  other  reports 
and  will  clutter  the  web  sites. 

In  the  Commission's  view,  posting  of 
primary  receipt  and  delivery  point 
changes  is  necessary  so  that  other 
shippers  can  monitor  those  changes  for 
undue  preference  or  discrimination. 
Thus,  the  Commission  will  not  change 
the  requirement  that  amended  contracts 
be  posted. 

tnron  also  argues  that  pipelines 
should  not  be  required  to  post  contracts 
during  a  pending  certificate  proceeding, 
but  only  for  capacity  that  is  in 
service. '8'  Enron  argues  that  the 
Conunission  already  has  established 
practices  for  requiring  the  disclosure  of 
contracts  in  the  certificate  process,  and 
that  there  is  no  benefit  from  requiring 
expansion  contracts  to  be  included  in 
the  firm  transactional  reports. 

The  Commission  will  not  exempt 
expansion  contracts  from  the 
transactional  reporting  requirement. 
However,  since  the  Commission  has 
revised  the  requirement  that  the 
transactional  information  be  posted 
contemporaneously  with  contract 
execution  to  requiring  posting  no  later 
than  the  first  nomination  for  service,  the 
reporting  of  expansion  contracts  should 
not  be  problematic. 

Modifications  to  Transactional 
Reporting  Data  Elements:  Kinder- 
Morgan  requests  the  Commission  to 
delete  the  requirement  that  pipelines 
report  the  contract  number  of  each 
transportation  transaction.  Kinder- 
Morgan  states  that  the  contact  number 
enables  the  shipper  to  gain  access  to  the 
pipeline's  system  for  the  purpose  of 
making  nominations,  raising  the 
prospect  that  one  party  could  submit 
nominations  using  the  contract  number 


''"Rnquesl  for  Kehuariiin  nl Cibiila  hI  S-T 
■'•IBCFR  284  lJ(b)moday  puslinK),  IHCFR 
284  12(c|(3)|v)  (throe  year  archiving  requirement): 


18  1:KR  284  12(b|lv)  (Capacity  Release  Standard 
5  .1  20  priivides  that  historical  data  be  made 
available  within  the  Q)mmission's  archival 
periods! 

'""  Rmjuest  for  Rehearing  of  Enron  at  ft-9. 

'"' W  at  9 


of  another  shipper,  and  thereby  obtain 
transportation  using  someone  else's 
capacity.  The  solution  here  is  not  for  the 
Commission  to  eliminate  the  contract 
number,  which  is  necessary  for  analytic 
purposes,  but  for  the  pipelines  to 
establish  computer  seciuity  measures, 
such  as  the  use  of  PINs  or  some  other 
seciu-ity  featiu^s  to  protect  their  internal 
computer  systems. 

Amoco  requests  the  Commission  to 
make  three  revisions  to  the  regulatory 
text  of  section  284.13(b)(1)  and  (2).  First, 
Amoco  requests  section  284.13(b)(l)(iii), 
referencing  the  rate  charged  under  each 
contract,  to  be  revised  to  state  "the  rate 
charged  under  the  contract  and  whether 
the  rate  is  a  negotiated  rate."  "^  Amoco 
maintains  that  the  purpose  of  its 
proposed  change  is  to  put  all  parties  on 
notice  in  future  rate  cases  as  to  whether 
the  pipeline  can  seek  a  discount 
adjustment  regarding  the  transaction. 
Section  284.13(b)(l)(viii)  requires  the 
posting  of,  "special  terms  and 
conditions  applicable  to  a  capacity 
release  and  special  details  pertaining  to 
a  pipeline  transportation  contract."  To 
clarify  that  negotiated  rates  must  be 
disclosed,  the  Commission  is  revising 
the  regulation  to  include  a  requirement 
that  the  pipeline  disclose  whether  the 
contract  is  a  negotiated  rate.  Negotiated 
rates  also  will  be  identified  in  the  Index 
of  Customers. 

The  second  change  Amoco  requests  is 
that  the  phrase  "special  terms  and 
conditions"  in  section  284.13(b)(l)(iii) 
be  revised  to  read  "special  terms  and 
conditions,  including  all  aspects  in 
which  the  contract  deviates  from  the 
pipeline's  tariff,"  so  that  it  will  not  be 
up  to  the  reporting  entity  to  decide  what 
constitutes  a  special  term  or 
condition. '8^  "The  Commission  agrees 
that  including  such  a  change  will 
identify  any  transactions  that  deviate 
from  the  pipeline's  tEuiff  and  will  revise 
sections  284.13(b)(l)(vii)  and 
284.13(b)(2)(6)  to  require  the  disclosure 
of  all  aspects  in  which  agreements 
deviate  from  the  pipeline's  tariff. 

Amoco's  third  request  is  to  modify  the 
language,  "special  details  pertaining  to 
a  pipeline  transportation  contract"  in 
section  284.13(b)(l)(viii)  and  the  similar 
language  in  section  284.13(b)(2) 
governing  interruptible  transactional 
reporting,  by  adding  the  following 
explanatory  language  from  the  preamble 
of  Order  No.  637  to  the  regulatory  text 
to  eliminate  any  confusion:  "Under  this 
requirement,  a  pipeline  must  report  any 
special  conditions  attached  to  a 
discounted  transportation  contract,  such 
as  requirements  for  volume 


■"-^  Request  for  Rehearing  of  Amoco  at  62. 

'"Id 


commitments  to  obtain  the 
discount."  ^^^  Also,  Koch  requests  the 
phrase  to  be  limited  to  terms  and 
conditions  from  negotiated  rates 
contracts  that  are  already  filed  with  the 
Commission,  but  have  not  been  made 
available  by  other  means. 

The  Commission  agrees  with  Amoco 
that  additional  clarification  is 
worthwhile  and  will  add  the  following 
language  to  the  requirements  to  post 
special  details  pertaining  to  the 
contract,  "including  conditions  attached 
to  a  discounted  transportation  contract," 
to  provide  additional  clarification. 
However,  there  may  be  other  special 
details  pertaining  to  the  contract  that 
would  need  to  be  posted  as  well.  Thus, 
the  Commission  denies  Koch's  request 
to  limit  the  special  details  reported  to 
terms  and  conditions  from  negotiated 
rate  contracts.  The  Commission  seeks 
more  than  just  conditions  attached  to 
negotiated  rates  contracts.  For  instance, 
a  key  purpose  of  this  data  element  is  to 
obtain  discount  conditions,  and  thereby 
correct  a  deficiency  in  the  existing 
discount  report. 

Requests  for  Additional  Data  and 
Filing  Requirements:  IPAA  requests  the 
Commission  to  require  pipelines  to 
submit  and  post  in  addition  to  the  data 
required  under  the  new  reporting 
requirements,  information  regarding  the 
capacity  actually  used  in  each  capacity 
release  transaction.  IPAA  argues  that  for 
prearranged  capacity  release 
transactions  to  be  completely 
transparent,  shippers  need  enough 
information  to  determine  whether  even 
after  a  nomination  and  confirmation  is 
made  any  gas  actually  moved.  IPAA  also 
requests  that  the  Commission  impose  a 
transactional  reporting  requirement  on 
capacity  holders  comparable  to  the 
pipeline's  transactional  reporting 
obligation,  that  would  also  include 
nominations,  confirmations,  and  actual 
capacity  used.  IPAA  asserts  that  the 
Conunission  must  have  adequate 
information  to  ensure  that  any  available 
capacity  is  both  offered  and  used. 

The  Commission  does  not  find  it 
necessary  to  report  the  quantity  of  gas 
moved  on  a  daily  basis  luider  firm 
pipeline  contracts  or  capacity  release 
contracts.  The  Commission  did  not 
previously  require  detailed  information 
about  quantities  nominated  for  capacity 
release  transactions  and  it  is  not  evident 
why  such  information  is  necessary  to 
effectively  monitor  such  transactions  for 
undue  discrimination.  The  information 
that  is  most  important  for  monitoring  is 
the  rate  and  contract  conditions  upon 
which  the  shipper  acquired  the 
capacity,  not  whether  the  shipper 


decided  to  use  it  on  a  particular  day. 
Shippers  may  frequently  acquire 
capacity,  but,  depending  on  weather 
and  other  conditions,  determine  that 
they  do  not  need  to  use  some  or  all  of 
that  capacity  everyday.  Their  decision 
not  to  use  capacity  they  have  acquired 
does  not  necessarily  indicate 
anticompetitive  activity.  Given  the 
limited  value  of  such  information,  the 
added  burden  of  requiring  the  posting  is 
not  warranted. 

In  addition,  the  Commission  sees  no 
basis  for  imposing  a  reporting  obligation 
on  capacity  holders  similar  to  the 
pipelines'  transactional  reporting 
requirement.  Such  information  would 
largely  duplicate  the  capacity  release 
information  that  the  pipelines  are 
required  to  submit  under  the  new 
transactional  reporting  requirements. 

Amoco  requests  the  Commission  to 
require  pipelines  to  make  a 
simultaneous  electronic  filing  with  the 
Commission  when  they  post  the  data  on 
their  Internet  web  sites.  Amoco  argues 
that  this  is  consistent  with  the  filing 
requirements  of  section  4(d)  of  the  NGA. 
and  will  encourage  the  filing  of  accurate 
data.  The  Commission  finds  it 
urmecessary  to  require  a  simultaneous 
electronic  filing  with  the  Commission. 
As  discussed  earlier,  the  NGA  gives  the 
Commission  discretion  in  determining 
the  timing  and  manner  for  filing  and 
notice,  and  the  Commission  has 
determined  that  the  requirements  of 
section  4  for  public  dissemination  of 
rates  and  terms  and  conditions  are 
better  met  by  the  posting  of  the  rates 
and  other  transactional  data  on  pipeline 
Internet  web  sites  than  by  the  filing  and 
maintenance  of  the  information  by  the 
Commission.  Simultaneous  electronic 
filing  with  the  Commission  is  not 
necessary  for  the  Commission  to  obtain 
the  information  it  requires  to  monitor 
the  market,  since  the  Commission  can 
download  the  files  from  the  Internet 
postings  and  the  pipeline's  are  required 
to  maintain  records  of  such  information 
that  the  Commission  may  obtain  if 
necessary. '85 

Amoco  also  requests  certain  changes 
to  the  annual  Form  2  reporting.  The 
Commission  did  not  provide  notice  to 
the  industry  that  Form  2  could 
potentially  be  revised.  As  a  result, 
modifications  to  the  Form  2  go  beyond 
the  scope  of  this  rulemaking  proceeding. 

As  stated  in  Order  No.  637,  the 
Commission  is  committed  to  reviewing 
all  of  its  reporting  requirements  on  an 
on-going  basis  and  as  part  of  its  dialog 
with  the  industry.  While  the 


'o*Id 


'■5  18  CFR  284.12(c)(3)(v)  (3  year  archiving 
requirement);  18  CFR  250.16(d)  (3  year  requirement 
for  maintaining  discount  information) 


Commission  cannot  now  see  the  need  to 
expand  the  reporting  requirements,  as 
those  requesting  rehearing  suggest,  the 
Commission  will  be  able  to  evaluate 
whether  such  additional  information  is 
needed  as  the  Commission  staff  and  the 
industry  work  with  and  review  the 
information  received  under  the  current 
requirements. 

B.  Information  on  Market  Structure 

In  Order  No.  637  the  Conunission 
explained  that  information  on  market 
structiue  enables  the  Commission  to 
know  who  holds  or  controls  capacity  on 
each  portion  of  the  pipeline  system,  so 
potential  soiu-ces  of  capacity  can  be 
identified,  and  shippers  and  the 
Conunission  can  monitor  for  undue 
discrimination  or  preference.  To  give 
shippers  a  more  useful  pictvue  of  market 
structure.  Order  No.  637  expanded  two 
of  the  Commission's  pre-existing 
reporting  requirements  that  provided 
information  on  market  structiu-e — the 
Index  of  Customers  and  the  affiliate 
regulations. 

1 .  Index  of  Customers 

Prior  to  Order  No.  637,  section 
284.106(c)(3)  of  the  regulations  required 
pipelines  to  file  an  Index  of  Customers 
with  the  Commission,  on  the  first 
business  day  of  each  calendar  quarter, 
and  to  post  the  Index  on  their  Internet 
web  sites.  The  Index  provides  the  names 
of  shippers  holding  firm  capacity,  the 
amount  of  capacity  held,  the  applicable 
rate  schedule,  and  the  contract  effective 
and  expiration  dates.  Order  No.  637 
added  the  following  new  information 
requirements  to  the  existing  Index  of 
Customers:  the  receipt  and  deliven,' 
points  held  under  the  contract  and  the 
zones  or  segments  in  which  the  capacity 
is  held;  the  common  transaction  point 
codes;  the  contract  number;  a  shipper 
identification  number,  such  as  DUNS; 
an  indication  whether  the  contract 
includes  negotiated  rates;  the  names  of 
any  agents  or  asset  managers  that 
control  capacity  in  a  pipeline  rate  zone: 
and  any  affiliate  relationship  between 
the  pipeline  and  the  holder  of  capacity. 

Amoco  requests  the  Commission  also 
to  require  the  rate  chargfd  and  the 
maximum  contract  rate  to  be  included 
in  the  Index  of  Customers.  Amoco 
argues  that  such  information  is  relevant 
not  only  for  the  purposes  of  the  daily 
transactional  report,  but  also  for  the 
purpose  of  the  Index  of  Customers. 

Tne  Commission  disagrees,  and  will 
not  add  the  maximum  contract  rate  and 
actual  rate  charged  to  the  Index  of 
Customers.  The  purpose  of  the  Index  of 
Customers  is  to  reveal  the  structure,  or 
make-up,  of  the  market  for 
transportation  capacity  on  a  periodic 
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basis,  to  enable  the  Commission  to 
assess  the  degree  of  competition  on  a 
pipeline  or  pipeline  segments,  and  to 
detect  potentially  anticompetitive 
market  dominance.  Essentially,  the 
index  of  Customers  shows  who  holds 
capacity  on  given  pipeline,  how  much 
capacity  is  held  by  each  shipper,  where 
the  capacity  is  held,  the  total  amount  of 
capacity  held  by  a  parent  entity,  and 
whether  and  the  degree  to  which  a 
pipeline's  capacity  is  controlled  by 
another  entity,  such  as  an  asset 
manager.  Price  information  is  not 
directly  relevant  to  the  reason  for 
requiring  the  index;  to  determine  who 
and  how  much  capacity  shippers  hold 
on  the  pipeline.  Moreover,  the  rate 
charged  and  maximum  contract  rate  are 
already  obtained  through  the 
transactional  reports. 

2.  Affiliate  Regulations 

In  Order  No.  637,  the  Commission 
expanded  its  affiliate  regulations  to 
permit  monitoring  and  self-policing  of 
affiliate  transactions.  The  Commission 
revised  section  161.3(1)  of  the  standards 
of  conduct  for  interstate  pipelines 
specifically  to  require  pipelines  with 
marketing  affiliates  or  sales  operating 
units  to  post  certain  information 
concerning  their  affdiates  on  their 
Internet  web  sites,  and  to  update  the 
information  within  three  business  days 
of  any  change.  Under  new  section 
16l.3(l)(2).  pipelines  must  post,  and 
update  within  three  business  days  of 
any  change,  a  complete  list  of  the  names 
of  operating  personnel  and  facilities 
shared  by  the  interstate  pipeline  and  its 
marketing  affiliate,'"**  and 
comprehensive  organizational  charts 
showing  several  different  types  of 
information. 

First,  the  organizational  charts  must 
show  the  organizational  structure  of  the 
parent  corporation  and  the  relative 
position  within  the  corporate  structure 
of  the  pipeline  and  all  marketing 
affiliates.'"" 

Second,  the  organizational  charts 
must  show  business  units,  job  titles,  job 
descriptions,  and  chain  of  command  for 
all  positions  within  the  pipeline, 
including  officers  and  directors,  with 
the  exception  of  clerical,  maintenance, 
and  field  positions.  The  job  titles  and 
descriptions  must  include  the 
employee's  title,  duties,  and  an 
indication  whether  the  employee  is 
involved  in  transportation  or  gas  sales. 
In  addition,  the  pipeline  must  al.so 
include  the  names  of  supervisory 
employees  who  manage  non-clerical 


employees  involved  in  transportation  or 
gas  sales.'"" 

Third,  the  organizational  charts  must 
indicate,  for  all  employees  shared  by  the 
pipeline  and  a  marketing  affiliate,  the 
business  unit  or  sub-unit  within  the 
marketing  affiliate  organizational 
structure  in  which  the  shared  employee 
is  located,  the  employee's  name,  the 
employee's  job  fitle,  and  job  description 
within  the  marketing  affiliate,  and  the 
employee's  position  within  the  chain  of 
command  of  the  marketing  affiliate.'*® 

Tejas  seeks  rehearing  of  the 
requirement  for  pipelines  to  post  and 
update  organizational  charts  showing 
the  organizational  structure  of  the 
parent  corporation  and  the  relative 
position  within  the  corporate  structure 
of  the  pipeline  and  all  marketing 
affiliates,  under  section 
161  3(l)(2)(ii){A).  and  the  business  units, 
job  titles,  job  descriptions,  and  chain  of 
command  for  all  positions  within  the 
pipeline,  under  section 
161.3(l)(2)(ii)(B).'*'  Tejas  argues  the 
Commission  has  not  demonstrated  that 
such  information  is  needed  to  deter 
undue  discrimination  and  preference 
and  to  help  the  market  monitor  affiliate 
transactions.  Tejas  maintains  that  these 
reporting  requirements  will  simply 
clutter  pipeline  web  sites  with 
voluminous,  irrelevant  information,  and 
will  create  a  substantial  posting  and 
updating  burden,  especially  for  small 
pipelines  such  as  Tejas. 

Posting  detailed  organizational  charts 
will  provide  shippers  and  the 
Commission  with  current  information 
regarding  whether  pipeline  personnel 
are  separated  from  marketing  affiliate 
personnel  to  the  maximum  e.xtent 
practicable.  Posting  such  information 
allows  shippers  and  the  Commission  to 
monitor  whether  employees  with  access 
to  transportation  and/or  non-affiliated 
shipper  information  are  shared  with  the 
pipeline's  marketing  affiliate(s). 

The  Commission  finds  the  posting  of 
such  information  to  be  important.  The 
requirements  adopted  here  are  similar  to 
those  adopted  with  respect  to  electric 
marketers  cmd  are  necessary  to  permit 
monitoring  of  affiliate  relationships.  The 
Commission's  pre-existing  requirement 
in  section  250.16(b)(1),  that  a  pipeline 
maintain  in  its  tariff  a  complete  list  of 
shared  operating  personnel  and 
facilities,  and  update  that  list  on  a 
quarterly  basis,  has  not  been  completely 
effective  in  achieving  pipelines' 


complete  disclosure  of  shared  operating 
employees.  Pipelines  have  not  always 
disclosed  the  sharing  of  operating 
employees  with  their  marketing 
affiliates.'*'  For  example,  in  Kinder 
Morgan,  the  pipeline  admitted  that  it 
had  not  disclosed  that  it  shared 
operating  employees  with  its  marketing 
affiliates.'''^  Posting  of  organizational 
information,  including  job  descriptions 
and  the  chain  of  conunand,  will  deter 
undue  discrimination  because  such 
information  permits  shippers  to  know 
which  employees  are  involved  in 
pipeline  transportation  functions  and 
have  access  to  their  commercially 
sensitive  information.  Such 
transparency  will  serve  to  counter  the 
economic  incentive  to  share  information 
between  pipelines  and  their  marketing 
affiliates. '9'  Moreover,  the  posting 
requirements  are  not  onerous.  The 
posting  requirements  do  not  apply  to 
clerical,  maintenance,  and  field 
employees  because  these  employees 
would  not  receive  information 
concerning  the  processing  or 
administration  of  requests  for 
transportation  service. 

Tejas  argues  that  posting 
organizational  charts  will  "clutter"  its 
web  site  with  voluminous  and  irrelevant 
information.  However,  electric  utilities 
have  been  subject  to  similar  posting 
requirements  since  1997,  and  their  web 
sites,  for  the  most  part,  appear  to  be  well 
organized  and  uncluttered.  This  appears 
to  be  an  issue  of  web  site  design  rather 
than  substantive  policy. 

Williams  requests  the  Commission  to 
eliminate  the  organizational  charts  for 
the  pipeline  under  section 
161.3(l)(2)(ii)(B),  while  INGAA  requests 
the  Commission  to  modify  that  section 
to  require  pipelines  to  post  just  the  title 
and  function  of  non-shared  employees, 
rather  than  detailed  job  descriptions  and 
the  employees'  names.  Williams  and 
INGAA  argue  that  the  fact  that  the 
Commission  has  adopted  a  similar 
requirement  for  electric  utilities  is 
inadequate  justification  for  imposing 
this  reporting  burden  on  pipelines 
because  there  are  distinct  and 
fundamental  differences  between  the 
two  types  of  utilities.  They  assert  that 
pipelines  do  not  provide  a  conunodity 
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''"Request  fur  Rrlie,inim  ipI  rpj-is  nt  f>-S   Tejas 
dues  nut  seek  reheaniiR  nf  the  new  pusliiin 
requiremenls  dppli(.<)ble  tci  eiiipli'vees  shared  bv  d 
pipeline  ,inil  a  iiidrketiH)^  affiliate  in  sei.tion 
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'"  K-inder  Morgan  Interstate  tJas  Transmission 
LLC.  et  al.   90  FERC  161.310  (March  29,  20001 
[kinder  Xforf^an)  and  Amo<o  v.  S'atunil  (kis 
Pif>elinf  Company  nf  Amenra.  82  FERC  1  61 .0,18 
(1948),  n-hgdpnied.  82  FERC161.30O  |1998):  and 
rfh'^  granted,  in  pari.  83  FERC  161,197  (1999) 

"••'90  FERC  1  61.310  al  62.009.  Although  kinder 
Mor/fan  concerned  a  settlement,  the  pipeline 
stipulated  to  certain  facts  concerning  the  pipeline's 
relations  with  its  marketing  affiliates.  .Sep 
Settlement  .^g^eempnt  at  6-7 

""  Tennern  Cos  Company  v .  FEHC.  969  F.2d 
1187  at  1205(1992). 


sales  service  simileir  to  electric  retail 
service,  and  that  pipeline  operations  are 
not  intertwined  between  a  wholesale 
transmission  service  and  a  retail 
commodity  service.  INGAA  argues  that 
the  differences  between  completely 
unbimdled  natural  gas  pipelines  and 
vertically  integrated  electric  utilities 
suggest  that  details  about  non-shared 
employees  are  unnecessary  in  the 
natural  gas  pipeline  industry,  and  that, 
therefore,  pipelines  ought  to  be  subject 
to  less  stringent  reporting  of  non-shared 
employees  and  facilities.  Williams 
further  argues  that  unlike  the 
information  in  paragraphs  A  and  C  of 
section  161.3{l){2)(ii).  the  information  in 
paragraph  B  does  not  relate  to  both  the 
pipeline  and  its  marketing  affiliate,  but 
is  related  solely  to  the  pipeline. 

Although  it  is  true  there  is  more 
vertical  integration  among  electric 
utilities  than  among  natured  gas 
pipelines,  it  is  also  true  that  most 
pipelines  continue  to  have  marketing 
affiliates  that  are  involved  in 
transportation  transactions  on  the 
pipelines'  system.  For  this  reason,  it  is 
important  to  require  information  to  be 
reported  on  all  non-clerical  employees, 
whether  shared  or  non-shared,  so  the 
Commission  can  better  monitor  for 
affiliate  preferences  by  making  its  own 
independent  determination  which 
employees  are  shared  and  which  are  not 
shared.  The  posting  requirements  will 
also  allow  shippers  to  identify  by  name 
(with  respect  to  supervisors)  and  job 
description  those  who  have  access  to 
transportation  information,  enabling 
them  to  determine  whether  pipelines 
have  accurately  revealed  shared 
transportation  employees. 

Accordingly,  the  posting  requirements 
help  shippers  and  the  Conunission  to 
monitor  and  detect  anticompetitive 
abuses.'®*  The  potential  for  such 
anticompetitive  abuse  continues 
whenever  a  pipeline  conducts 
transportation  transactions  with  its 
marketing  affiliate(s).  With  the 
elimination  of  the  capacity  release  price 
cap,  it  is  especially  important  for  the 
Commission  to  be  vigilant  to  dealings 
between  pipelines  and  their  affiliates. 

In  addition,  a  number  of  pipelines 
argue  that  the  Commission  should 
eliminate  the  requirement  that  pipelines 
update  the  information  required  to  be 
posted  by  section  161.3(1)  within  three 
business  days  of  any  change."'^  They 
assert  that  because  growing  corporations 


in  today's  business  world  are  in 
constant  states  of  evolution,  three  days 
is  an  inadequate  amount  of  time  in 
which  to  update  the  postings  of  the 
extensive  and  ever-changing 
information  that  is  now  required.  They 
argue  that  the  three-day  updating 
requirement  could  result  in  daily 
updating,  and  thus,  become  unduly 
burdensome,  and  would  be  a  waste  of 
resources.  CNGT  and  Enron  add  that  the 
comparable  requirements  for  the  electric 
industry  do  not  include  this  three-day 
updating  requirement.  Additionally. 
Enron  urges  that  the  updating  of  the 
information  within  three  days  of 
changes  is  cm  unoreasonable  time  frame 
because  information  on  corporate 
organizational  changes  is  often  kept 
confidential  until  employees  are  briefed, 
and  once  the  changes  are  public, 
memoranda  documenting  and 
implementing  the  changes  take 
additional  time. 

All  of  the  pipelines  raising  this  issue 
request  that  the  Commission  instead 
require  the  affiliate  information  to  be 
updated  on  the  first  business  day  of 
each  quarter.  Further,  CNGT  and 
INGAA  argue  that  if  the  three-day 
updating  requirement  is  retained,  it 
should  be  limited  to  the  information 
concerning  shared  operating  employees 
under  section  161.3(l)(2)(ii)(C),  while 
the  information  on  non-shared 
employees  required  in  section 
161.3(l)(2)(ii)(B)  should  be  updated 
quarterly. 

The  Commission  has  decided  not  to 
alter  the  requirement  to  post  changes  to 
the  posted  affiliate  information  within 
three  business  days  of  the  change.  In 
order  to  provide  accurate  information 
regarding  a  pipeline's  management  and 
organization  for  purposes  of  monitoring 
pipelines'  compliance  with  the 
standards  of  conduct,  it  is  essential  for 
such  information  to  be  cvurent.  For  this 
reason,  a  quarterly  updating  of  affiliate 
information  is  inadequate. 

In  the  Commission's  view,  the  three- 
day  updating  requirement  is  not 
burdensome  or  unreasonable.  In  fact, 
the  requirement  to  post  changes  three 
business  days  after  they  occur  is  less 
strict  than  the  requirement  for  electric 
utilities  to  post  changes  "as  changes 
occur."  ""*  Eiu-on's  argument  that  the 
three-day  posting  requirement  is 
burdensome  was  first  considered  and 
rejected  in  Reporting  Interstate  Natural 
Gas  Pipeline  Marketing  Affiliates  on  the 
Internet '®''  with  regard  to  posting  the 


names  and  addresses  of  marketing 
affiliates  in  existing  section  161.3(1) 
(now  section  161.3(1)(1)).  In  that  order, 
the  Commission  agreed  with  Enron  that 
the  pace  of  markets  today  is  brisk. 
However,  the  Commission  noted  that 
because  of  the  dynamic  nature  of 
markets,  imduly  discriminatory  actions 
must  be  corrected  quickly  if  the 
correction  is  to  be  meaningful. '*»« 

Moreover,  a  pipeline  must  consider 
the  application  of  the  standards  of 
conduct  to  a  proposed  organizational 
change  before  it  makes  such  changes. 
Posting  information  regarding  the 
transfer  three  days  after  such 
organizational  changes  have  occurred  is 
a  ministerial  act.  However,  in  response 
to  Enron,  the  Commission  will  modify 
the  language  of  section  161.3(1)(1)  and 
(2)  to  require  that  pipelines  update  the 
information  "within  three  business  days 
of  any  change  taking  effect.  "  This  will 
clarify  that  the  Commission  does  not 
intend  for  pipelines  to  post  changes 
prior  to  the  effective  date  of  the  change. 

C.  Information  on  Available  Capacity 

In  Order  No.  637,  the  Commission 
expanded  the  requirement  in  existing 
section  284.8(b)(3)  of  the  Commissions 
regulations  for  pipelines  to  report 
information  on  available  capacity,'. 
Under  that  regulation,  pipelines  were 
required  to  post  on  their  Internet  web 
sites  information  about  the  amount  of 
operationally  available  capacity  at 
receipt  and  delivery  points,  on  the 
mainline,  in  storage  fields,  and  whether 
the  capacity  is  available  directly  from 
the  pipeline  or  through  capacity 
release. '«9  In  new  section  284.13(d)(1). 
the  Commission  continued  to  require 
pipelines  to  provide  this  information 
(via  posting  on  the  pipelines'  Internet 
web  sites),  and  added  the  following 
information  on  capacity  availability  to 
the  information  that  was  already 
collected:  the  total  design  capacity  of 
each  point  or  segment  on  the  system; 
the  amoimt  of  capacity  scheduled  at 
each  point  or  segment  on  a  daily  basis: 
and  information  on  planned  and  actual 
service  outages  that  would  reduce  the 
amount  of  capacity  available.  The 
Commission  required  the  information 
on  available  and  scheduled  capacit>'  to 
be  posted  daily,  and  the  information  on 
design  capacity  to  be  posted  one  time 
(and  thereafter  maintained  on  the  web 
site),  and  then  updated  as  necessary. 


""The  Standards  of  Conduct  and  posting 
requirements  only  apply  if  the  pipeline  conducts 
transportation  transactions  with  its  marketing 
affiliate(s).  including  those  in  which  a  marketing 
affiliate  is  involved. 

'*'  See  Requests  for  Rehearing  of  CNGT,  Enron. 
INGAA.  Williams,  Williston  Basin,  and  Koch. 


""■Allegheny  Power  Services  Corp.  et  al.,  84 
FERC  161.131  at  61,714  (1998). 

"■"  Reporting  Interstate  Natural  Gas  Pipeline 
.Marketing  Affiliates  on  the  Internet,  III  FERC  Stats. 
&  Regs.  Regulations  Preambles  1  31.064  (July  30. 
1998),  63  FR  43075  (Aug.  12,  1998). 


!»«III  FERC  Stats.  &  Regs  Regulations  Preambles 
131.064  at  30.715 

••'"' 18  CFR  284.8(b)(3):  18  CFR  284.10(b)ll)(iv). 
Electronic  Delivery  Mechanism  Related  Standards 
4.3.6;  18  CFR  284  10(b)(l)(v).  C;apacity  Release 
Related  Standards  5  4  13 
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Service  outages  must  posted  when 
required. 

Enron  requests  the  Commission  to 
eliminate  the  requirement  that  pipelines 
post  design  capacity  for  each  point  or 
segment.-""'  Enron  argues  that  the 
development  and  maintenance  of 
meaningful  design  numbers  would 
require  the  investment  of  a  large  amount 
of  resources,  and  that  shippers  would 
not  gain  any  additional  useful 
information  that  they  do  not  already 
receive  from  the  posting  of  operationally 
available  capacity.  Enron  explains  that 
because  pipelines  do  not  operate  under 
static  conditions,  the  capacity  of  a  point 
depends  not  only  on  the  meter  capacity 
of  the  point,  but  also  on  the  location  of 
other  points  on  a  lateral,  the  pressures 
at  which  the  lateral  is  being  operated, 
and  the  location  and  direction  of  actual 
gas  flows.  Eiutin  states  that  for  these 
reasons,  GISB  recently  considered  and 
declined  to  add  design  capacity  to  the 
available  capacity  posting 

The  Commission  will  not  ehminate 
the  requirement  that  pipelines  post 
design  capacity  for  each  point  or 
segment.  Design  capacity  information 
for  points  and  segments  will  provide 
shippers  with  a  picture  of  capacity 
distribution  on  the  pipeline  when 
operated  under  design  conditions,  and 
will  enable  shippers  to  better 
understand  the  relationship  between 
design,  scheduled,  and  operationally 
available  capacity  The  Commission 
recognizes  that  design  capacity  may  not 
be  available  at  all  times  due  to  variable 
operating  conditions.  However,  the 
reporting  of  this  information  will 
provide  a  useful  benchmark  from  which 
to  evaluate  operationally  available 
capacity.  Further,  the  Commission 
clarifies  that  it  will  be  sufficient  for 
pipelines  to  post  the  point  and  segment 
capacity  used  for  system  design  and 
peak  operation  studies;  such 
information  should  be  readily  available 
to  the  pipeline.  Pipelines  are  free, 
however,  to  explain  in  their  postings  of 
operationally  available  capacity  under 
section  284.13(d)  why  design  capacity 
may  not  be  available. 

NCSA  requests  clarification  that  all 
information  regarding  capacity  usage 
that  a  pipeline  has  access  to  should  be 
made  publicaily  available  on  a  real-time 
basis,  whenever  feasible.  In  particular, 
NCSA  requests  that  where  operationally 
feasible,  a  pipeline  should  report  on  a 
real-time  basis  for  each  point  on  its 
system — especially  for  constraint  or 
other  critical  points  "  the  design 
capacity  (/  «  .  total  available  capac:ity 
before  subscriptions)  for  that  point,  the 
capacity  actually  scheduled  for  that 


point,  and  actual  physical  flows  through 
the  point.-""  NGSA  argues  that  only 
with  this  information  can  shippers 
know  how  much  of  unused  capacity  is 
actually  unused  but  subscribed  capacity 
that  can  be  taken  back  by  firm  capacity 
holders  at  either  the  second  or  third 
nomination  cycles.  At  a  minimum, 
asserts  NGSA.  the  Commission  should 
require  that  pipelines  post  available 
design  and  scheduled  capacity  not  only 
after  the  normal  or  "timely"  cycle  (11:30 
a.m.  on  the  day  before  flow  day),  but 
also  after  the  6:00  p.m.  evening  cycle, 
and  where  operationally  feasible,  after 
the  two  intra-day  cycles.  NGSA 
maintains  that  reporting  available 
capacity  only  after  the  normal  cycle  is 
of  limited  value  because  available 
capacity  often  changes  substantially  as  a 
result  of  the  evening  cycle.  Amoco, 
however,  requests  that  the  Commission 
require  the  posting  of  capacity 
information  on  an  ongoing  basis,  as  the 
data  become  available  to  the  pipeline. 

The  current  regulations  require  the 
posting  of  available  and  scheduled 
capacity  on  a  daily  basis.  The 
Commission  finds  merit  in  the  arg\unent 
that  shippers  need  to  know  the  level  of 
available  and  scheduled  capacity  before 
each  of  the  four  intraday  nomination 
opportunities  in  order  to  respond  to 
nomination  opportunities  during  the  gas 
day.  Therefore,  the  Commission  will 
grant  rehearing,  and  revise  section 
284.13(d)(1)  to  require  that  pipelines 
post  the  available  and  scheduled 
capacity  information  when  they  provide 
scheduling  information  to  their 
shippers.  This  will  permit  the  shippers 
to  use  this  information  to  help  in 
planning  their  nominations  for  the  next 
nomination  opportunity.  Since 
pipelines  must  compute  these  capacity 
figures  in  the  normal  course  of 
scheduling  service  requests  for  the  four 
daily  nomination  cycles,  there  should 
be  little  additional  burden  in  posting  the 
data.  However,  the  Commission  will  not 
require  actual  flow  data  to  be  reported 
because  the  information  on  available 
and  scheduled  quantities  would  appear 
sufficient  to  show  the  usage  of  the 
system.  Moreover,  actual  flow  data  will 
not  be  able  to  help  shippers  nominate 
because  it  would  be  reported  after  the 
fact,  not  before  nominations 

In  response  to  NGSA  and  Amoco 
regarding  the  reporting  of  data  at 
constraint  points  and  bottlenecks,  the 
C(jmmission  clarifies  that  under  section 
284.13(d)(1),  pipelines  are  required  to 
post  information  on  available  capacity. 


total  design  capacity,  and  scheduled 
capacity  at  all  points,  which  should 
reasonably  provide  such  information 
with  respect  to  constraint  points  and 
bottlenecks.  Pipelines,  though,  do  not 
need  to  identify  which  points  are 
constrained.  However,  as  stated  above, 
the  Commission  is  not  requiring  the 
reporting  of  actual  fiow  data  at  any 
point,  constrained  or  otherwise,  and 
denies  Amoco's  and  NCSA's  request  for 
such  flow  data. 

C.  Implementation 

The  Final  Rule  requires  pipelines  to 
implement  the  new  data  reporting 
requirements  by  September  1.  2000.  The 
Commission  recognized  in  the  Final 
Rule  that  the  industry,  through  the  Gas 
Industry  Standards  Board  (GISB).  is  in 
the  process  of  developing  and 
improving  standards  for  providing 
currently  required  information  both  on 
pipeline  web  sites  and  through 
downloadable  file  formats,  using 
Electronic  Data  Interchange  ASCX12 
(EDI)  formats.^°^  The  Commission 
further  recognized  that  GISB  will  need 
to  develop  standards  for  the  new 
reporting  requirements  (including 
pipeline  firm  and  interruptible 
transportation  transactions,  design 
capacity,  constraint  information,  and 
scheduled  capacity)  both  for  the 
presentation  of  the  information  on 
pipeline  web  sites,  and  the  provision  of 
the  information  in  Electronic  Data 
Interchange  ASCX12  (EDI)  or  ASCII  file 
formats,  but  that  it  may  not  be  possible 
for  GISB  to  complete  the  process  of 
standardization  in  time  for  the 
September  1 ,  2000  implementation  date. 

Therefore,  while  the  Commission 
encouraged  GISB  to  work  toward 
completing  the  standardization  process 
prior  to  September  1.  2000.  the 
Commission  required  pipelines  to 
provide  the  new  reporting  information 
in  non-standardized  formats  in  the 
event  GISB  was  unable  to  develop  the 
datasets  in  time  for  the  September  1 . 
2000  implementation.  However,  the 
Commission  did  not  require  that 
pipelines  develop  individual  EDI  file 
formats  for  the  information  during  the 
period  when  GISB  is  developing  the 
standards.  Rather,  the  Commission 
required  that  pipelines  only  post  the 
information  on  their  web  sites  and 
provide  fiat  ASCII  file  downloads  for 
the  relevant  information.  Pipelines, 
though,  must  continue  to  post  the 
capacity  release  data  in  the  existing  EDI 
formats. 


A  number  of  rehearing  requests  ask 
that  the  Commission  defer  the 
September  1,  2000  implementation  date 
until  after  GISB  has  completed  the 
process  of  establishing  uniform  national 
standards  for  collecting  and  displaying 
both  the  existing  and  new  reporting 
information,  so  that  pipelines  may 
comply  with  the  new  reporting 
requirements  and  the  GISB  standards  at 
the  same  time.^o^  They  argue  that 
deferring  the  implementation  of  the  new 
reporting  requirements  to  coincide  with 
the  implementation  of  the  GISB 
standards  will  eliminate  the  duplicative 
effort  that  otherwise  will  be  required  to 
make  pipeline-specific  changes  to 
comply  with  Order  No.  637,  and  then 
more  changes  to  comply  with  the 
industry-wide  GISB  standards.  They 
assert  that  requiring  compliance  twice 
will  be  expensive  and  wasteful  of 
resources.  In  addition.  Coastal 
maintains  that  deferring  the 
implementation  date  will  result  in  more 
user-friendly  data  presentations  than 
will  the  numerous  individual  pipeline 
presentations,  in  various  formats, 
developed  to  comply  with  Order  No. 
637. 

Thus,  the  rehearing  requesters  either 
argue  that  the  Commission  should  defer 
the  implementation  of  the  Order  No. 
637  reporting  requirements  until  GISB 
publishes  the  uniform  standards,  or 
delay  implementation  until  compliance 
with  the  GISB  standards  is  possible. 
Some  argue  that  the  Commission  should 
defer  the  implementation  date  until  four 
months  after  the  GISB  standards  are 
adopted. 2'''»  Still  others  suggest  that 
implementation  should  be  deferred 
until  either  GISB  develops  the  standard 
formats,  or  if  GISB  is  unable  to  do  so. 
the  Commission  itself  develops  the 
uniform  standards. ^fs  in  addition, 
Williston  Basin  argues  that  the 
Commission  either  must  extend  the 
implementation  date  or  not  require  the 
reporting  requirements  to  be 
standardized.^"** 

In  Order  No.  637,  the  Commission  has 
not  required  pipelines  to  develop  EDI 
file  formats  for  the  new  reporting 
requirements  prior  to  GISB's  issuance  of 
the  reporting  standards.  However,  the 
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•'"'  .Amoco,  also  requests  thai  the  Commission 
fpquire  pipelines  to  post  data  nn  available  i.apacity. 
as  well  as  flow  data,  at  i  onstrHinl  pomls  and 
(iiittlenei  ks  on  the  mainline 


•"'  .See  .Standards  For  Business  Practices  Of 
Interstate  Natural  Gas  Pipelines,  Order  No   587-1. 
h3  FK  53565.  535b^75  (Oct   b.  19981   III  FERC 
Stats  &  Regs  Regulations  Preambles  1  J  1.067.  at 
.■»0.737-46  (Sept   29    19981. 


»'  Coastal.  CNGT,  Enron,  INGAA,  Kinder- 
Morgan.  Koch.  Tejas.  Williams,  and  Williston 
Basin 

'"<  Request  for  Rehearing  of  Kinder  Morgan  at  39 
and  Request  for  Rehearing  of  Williams  at  11. 

™5  Request  for  Rehearing  of  Koch  at  59  and 
Request  for  Rehearing  of  CNGT  at  26.  CNGT  asserts 
that  the  Commission  should  establish  a 
standardized  format  for  the  new  reporting 
requirements  by  lulv  1.  2000,  if  the  Commission 
experts  pipelines  to  meet  a  September  1.  2000 
deadline 

">^  Request  for  Rehearing  of  Williston  Basin  at 
14-16 


Commission  will  not  defer  the 
implementation  date  for  the  posting  of 
the  information  on  pipeline  web  sites 
until  after  GISB  acts.  The  information  in 
the  new  reporting  requirements  needs  to 
be  available  to  the  Commission  and  the 
market  by  September  1,  2000,  to  enable 
the  Commission  and  market  participants 
to  begin  to  j-eceive  information  about 
pipeline  services  prior  to  the  start  of  the 
winter  heating  season. 

The  Commission  recognizes  that 
standardization  of  the  reporting 
requirements  is  important  to  the 
industry,  and  is  important  to  the 
Commission,  as  well.  However,  GISB  is 
a  private  organization  that  is  not 
required  to  act  in  accordance  with  the 
Commission's  timetables,  and  thus,  may 
not  act  in  time  to  meet  the 
Commission's  implementation  deadline. 
The  Commission  has  minimized  the 
potential  for  duplicative  costs  by 
requiring  only  that  the  information  be 
posted  on  Internet  web  sites  and  in 
downloadable  files,  but  not  requiring 
pipelines  to  provide  the  data  in  EDI 
format  until  GISB's  standardization  is 
complete.  Should  GISB  be  unable  to 
complete  the  standards  necessary  for 
posting  the  information  on  Internet  web 
sites  before  September  1,  2000,  the 
potential  costs  to  the  pipelines  of  having 
to  reformat  that  information  should  not 
be  great,  particularly  since  they  will  be 
able  to  use  whatever  standards  GISB  has 
developed  by  that  time.  In  any  event, 
the  information  being  required  is  of 
sufficient  importance  for  the  industry 
and  for  Commission  monitoring  of  the 
market  that  the  need  for  the  information 
outweighs  the  costs  of  having  to  make 
minor  changes  to  pipeline  web  sites  at 
a  later  date.  The  Commission,  therefore, 
will  not  make  the  implementation  date 
dependent  on  GISB's  actions.  The 
Commission,  however,  encourages 
pipelines  to  work  expeditiously  vdth 
GISB  to  finish  developing  the  standards 
in  advance  of  the  time  for 
implementation  of  the  Order  No.  637 
reporting  requirements,  which  will 
eliminate  any  potential  fnr  duplicative 
development  costs. 

Finally,  Great  Lakes  requests  that  the 
Commission  confirm  that  pipelines  will 
be  able  to  recover  the  substantial  costs 
that  will  be  incurred  in  complying  with 
the  expanded  reporting  requirements  of 
Order  No.  637  in  their  next  section  4 
rate  case.  The  costs  may  be  recoverable 
in  a  rate  case  if  they  meet  the 
Commission's  standards  for  cost 
recovery.  The  Commission  cannot  make 
a  generic  ruling  on  this  issue,  since  it  is 
not  aware  of  the  nature  of  the  costs  for 
which  recovery  may  be  sought.  The 
issue  of  the  recovery  of  Order  No.  637 
compliance  costs,  like  any  other 


expense  item,  is  an  issue  that  may  be 
raised  in  each  pipeline's  subsequent  rate 
case,  and  if  so.  will  be  decided  there. 

IV.  Other  Pipeline  Service  Offerings 

A.  The  Right  of  First  Refusal 

In  Order  No.  637,  the  Commission 
retained  the  right  of  first  refusal 
(ROFR)  2"^  with  the  five-year  matching 
cap,  but  narrowed  the  scope  of  the  right. 
The  Commission  changed  its  policy  so 
that  in  the  future  the  right  of  first  refusal 
will  apply  only  to  maximum  rate 
contracts  for  1 2  or  more  consecutive 
months  of  ser\'ice.  Existing  discounted 
contracts  were  grandfathered  so  that  the 
ROFR  will  apply  to  current  discounted 
contracts,  but  will  not  apply  when  the 
contracts  are  reexecuted  unless  they  are 
at  the  maximum  rate. 

The  Commission  also  indicated  that 
the  maximum  rate  that  a  shipper  must 
meet  when  exercising  its  right  of  first 
refusal  may  be,  in  certain  limited 
circumstances  where  an  incremental 
rate  exists  on  the  system,  a  rate  that  is 
higher  than  the  historic  maximum  rate. 
Further,  the  Commission  decided  that  it 
would  not  enhance  the  right  of  first 
refusal  bv  allowing  it  to  be  exercised  for 
a  geographic  portion  of  the  existing 
contract.  The  Commission,  however,  did 
not  change  its  preexisting  policy  that 
the  right  of  first  refusal  can  be  exercised 
bv  a  shipper  for  a  volumetric  portion  of 
its  capacity.  The  Commission  also 
clarified  that  the  right  of  first  refusal  as 
provided  by  the  Commission's 
regulations,  is  an  exercise  of  the 
Commission's  authority  under  section 
7(b)  of  the  NGA  and  is  not  dependent 
on  the  contract  between  the  pipeline 
and  the  shipper. 

A  number  of  parties  have  requested 
rehearing  of  this  portion  of  Order  No. 
637. 2«»  As  discussed  below,  the 
Commission  has  concluded  that 
generally  the  ROFR  should  be  limited  to 
maximum  rate  contracts  for  12  or  more 
consecutive  months  of  service,  but  an 
exception  to  this  rule  is  appropriate  for 
certain  seasonal  contracts.  Therefore, 
the  Commission  modifies  Order  No.  637 
to  provide  that  the  ROFR  will  apply  to 
multi-year  seasonal  contracts  at  the 
maximum  rate  for  services  not  offered 
bv  the  pipeline  for  a  full  12  months.  The 
requests  for  rehearing  on  the  other 
ROFR  issues  are  denied  for  the  reasons 
discussed  below.  The  Commission  also 


•^""ISCFR  284.221 

^o*  Requests  for  rehearing  on  these  issues  wen- 
filed  bv  .AGA;  .APG.A:  Arkansas  Gas  Consumers; 
ConEd;  Florida  Cities;  FPL  Energy.  Great  Lakes; 
ING.^A;  Keyspan;  Koch  Gateway;  Minnesota;  New 
England  Gas  Distributors;  N.\SUC.«i;  National  Fuel; 
Process  Gas  Consumers;  Minnegasco.  Texas  Eastern. 
UGI  Utilities;  Washington  Gas.  The  Williams 
Companies;  and  WDG 
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clarifies  Order  No  637  as  provided 
below. 

1   C^ontract  Length 

In  Order  No.  K.17,  the  f^onimi.ssifjn 
changed  its  policy  so  that  in  the  future, 
the  right  of  first  refusal  will  apply  only 
to  maximum  rate  contracts  for  12  or 
more  consecutive  months  of  service. •="" 
The  Commission  stated  that  it  will  bt) 
the  term  of  the  service,  not  the  term  of 
the  contract,  that  will  determine 
whether  the  right  of  first  refusal  will 
apply.  The  ('ommission  reasoned  that 
the  purpose  of  the  right  of  first  refusal 
is  to  protect  long-term  captive 
customers,  and  that  seasonal  service  is 
short-term  service,  even  if  the  contract 
providing  for  the  service  is  of  a  duration 
of  more  than  a  year.  AGA,  several 
LDCs  -'"  and  the  Minnesota  Department 
of  Commerce  (Minnesota)  seek 
rehearing  on  this  issue. 

These  petitioners  argue  there  is  no 
record  evidence  to  support  the 
Commission's  conclusion  that  all 
shippers  taking  partial  year  service  have 
competitive  options.  They  assert  the  fact 
that  a  contract  is  for  less  than  a  full  year 
of  service  does  not  in  itself  imply  that 
the  customer  has  sufficient  competitive 
alternatives.  The  petitioners  maintain 
that  the  services  provided  under  manv 
of  these  contracts,  often  storage  and 
related  transportation,  are  available 
from  the  pipeline  only  for  specific 
months.'' '  and  are  not  offered  for  a  full 
year.  For  example.  Keyspan  states  that 
its  long-term  contracts  for  seasonal 
service  are  not  the  product  of 
negotiations  in  which  the  Keyspan 
companies  were  able  to  use  leverage  to 
avoid  purchasing  services  on  an  annual 
basis,  instead.  Keyspan  a.sserts,  the 
pipelines  offered  the  services  for  limited 
periods  of  the  year,  and  the  Keyspan 
companies  are  dependent  on  these 
contracts  to  meet  their  peak  demands. 
In  addition,  Minnegasco  complains 
that  the  Commissions  ruling  elevates 
the  form  of  the  contract  above  the 
substance  and,  as  a  result,  there  will  be 
only  one  acceptable  model  of 
contracting  in  order  for  a  captive 
customer  to  preserve  its  right  of  first 
refusal.-'-  Minnegasco  argues  that  this 
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denies  parties  the  c:ontractual  flexibility 
that  is  allegedly  a  benefit  of  open  access. 

These  petitioners  further  argue  that 
there  is  no  legal  justification  for 
eliminating  ROFR  protection  for  multi- 
year  seasonal  contracts.  Keyspan  argues 
that  there  is  nothing  in  section  7(b)  of 
the  NGA  or  the  courts  decision  in 
United  Distribution  Companies  v.  FERC 
lUDC)^^*  that  permits  the  Commission 
to  apply  a  different  standard  in 
considering  the  abandonment  of 
critically  needed  seasonal  contracts  than 
would  be  applied  to  necessary  year 
round  contracts  New  England  asserts 
that  Order  No.  637  sets  forth  no  record 
support  for  the  conclusion  that  partial 
year  shippers  can  rely  on  the  market  to 
protect  them  from  the  exercise  of  market 
power  New  England  argues  that  the 
Commission's  decision  is  also 
procedurally  defef:tive  because  the 
NOPR  did  not  contain  such  a  proposal, 
and  therefore  interested  parties  did  not 
have  an  opportunity  to  comment  on  the 
issue.  , 

These  petitioners  ask  the  Commission 
to  modif\-  or  clarify  its  ruling  and 
provide  protection  for  pipeline 
customers  that  have  multi-year  contracts 
for  pipeline  service  offered  for  less  than 
12  months.  AGA  asks  the  Commission 
to  clarify  that  service  under  rate 
schedules  that  only  provide  partial-vear 
service  at  maximum  rates  have  ROFR 
protection.  Minnesota  also  asks  the 
Commission  to  allow  the  ROFR  to  apply 
to  multi-year  seasonal  contracts  for 
shippers  currently  paying  rates  that 
reflec:t  the  full  cost  of  service.-'''' 
The  Commission  will  grant  the 
clarification  requested  bv  the 
petitioners,  and  provide  that  the  ROFR 
will  apply  to  multi-year  seasonal 
contracts  at  the  maximum  rate  for 
services  not  offered  by  the  pipeline  for 
a  full  12  months.  This  is  consistent  with 
the  purpose  of  the  ROFR  to  protect  long- 
term  captive  customers  at  the  expiration 
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of  their  contracts.  If  a  customer  is 
paying  the  maximum  rate  under  a  multi- 
year  contract  for  a  service  that  is  offered 
by  the  pipeline  on  a  seasonal  basis  only 
then,  as  the  petitioners  have  pointed 
out.  it  is  the  pipeline  that  has 
determined  the  duration  of  the  service. 
The  shipper  needing  the  ser\'ice  has  no 
alternative  but  to  accept  what  the 
pipeline  offers.  In  addition,  the  LDC 
petitioners  state  that  these  multi-year 
winter-only  contracts  provide  firm 
transportation  service,  often  from 
storage,  at  critical  times  during  the 
heating  season.  The  LDCs  generally 
have  no  pipeline  alternatives  to  this 
service  and  this  service  is  necessary  to 
enable  them  to  meet  their  service 
obligations.  Thus,  the  contracts  are 
similar  to  long-term  contracts  because 
the  customers  contract  for  this  peaking 
service  over  a  number  of  years,  and  the 
customers  do  not  have  significant 
alternatives  to  these  pipeline  contracts. 
They  are  not  similar  to  the  typical  short- 
term  contract  where  the  shipper  is  not 
a  captive  customer,  has  other  service 
options,  and  is  not  subject  to  the 
pipeline's  market  power.  In  these 
circumstances  the  customer  relying  on 
the  service  and  paying  the  maximum 
rate  should  have  the  protection  of  the 
ROFR.  Long-term  maximum  rate 
contracts  with  increased  CDs  for  seasons 
of  peak  demand  meet  the  standards  for 
ROFR  protection  and  therefore  are 
covered  by  the  ROFR. 

2.  Discounted  Contracts 

In  Order  No  637.  the  Commission 
narrowed  the  scope  of  the  ROFR  to 
apply  only  to  maximum  rate  contracts. 
The  Commission  explained  that  limiting 
the  ROFR  to  maximum  rate  contracts  is 
consistent  with  the  original  purpose  of 
the  ROFR  to  protect  long-term  captive 
customers  from  the  pipeline's  monopoly 
power.  The  Commission  reasoned  that  if 
a  customer  is  truly  captive  and  has  no 
alternatives  for  service,  it  is  likely  that 
the  contract  will  be  at  the  maximum 
rate.  The  Commission  stated  its  intent 
that  with  this  modification,  captive 
customers  will  still  be  able  to  receive 
their  historical  service  as  long  as  they 
pay  the  maximum  rate.  However,  the 
Commission  also  stated  that  if  a 
customer  has  sufficient  alternatives  that 
it  can  negotiate  a  rate  below  the  just  and 
reasonable  maximum  tariff  level,  it 
should  not  have  the  protection  afforded 
by  the  right  of  first  refusal,  and  the 
pipeline  should  be  able  to  negotiate 
with  other  interested  shippers.  The 
Commission  grandfathered  existing 
discounted  contracts  and  provided  that 
the  ROFR  will  apply  to  these  contracts, 
but  will  not  apply  to  future  contracts 
that  are  not  at  the  maximum  rate.  The 


Commission  found  that  limiting  the 
ROFR  to  maximum  rate  contracts  strikes 
the  appropriate  balance  between  the 
need  to  protect  captive  customers  and 
the  need  to  better  balance  the  risks 
between  the  shipper  and  the  pipeline. 

APGA,  National  Fuel,  Minnegasco. 
WDG.  Process  Gas  Consumers.  FPL 
Energy,  Arkansas  Gas,  and  Enron  seek 
rehearing  on  this  issue.  These  parties 
argue  that  limiting  the  ROFR  to 
maximum  rate  contracts  is  contrary  to 
section  7(h)  of  the  NGA  and  challenge 
the  factual  basis  for  the  limitation. 

The  limitation  of  the  ROFR  to 
maximum  rate  contracts  as  provided  in 
Order  No.  637  is  fully  consistent  with 
the  statutory  requirements  cuid  the 
Commission's  regulatory  policies. 
Under  section  4  of  the  NGA,  a  shipper 
is  entitled  to  protection  from  unjust  and 
uiueasonable  rates,  and  under  section 
7(b)  of  the  NGA,  a  shipper  is  entitled  to 
protection  from  the  pipeline's  exercise 
of  monopoly  power  through  the  refusal 
of  service  at  the  end  of  the  contract 
term.  The  Commission's  rate  regulation 
assures  that  the  rates  charged  by  the 
pipeline  are  just  and  reasonable,  and  the 
ROFR  protects  captive  customer  from  an 
exercise  of  the  pipeline's  market  power 
at  contract  termination.  Contrary  to  the 
suggestions  of  the  petitioners,  limiting 
the  application  of  the  ROFR  to 
maximum  rate  contracts  does  not  dilute 
either  of  these  protections.  Captive 
customers  are  guaranteed  confirmed 
service  at  the  just  and  reasonable 
Commission-approved  tariff  rate.  What 
is  not  guaranteed  is  service  below  the 
just  and  reasonable  rate.  The  limitation 
is  consistent  with  the  Commission's 
goal  of  promoting  competition  while 
protecting  captive  customers  from 
pipeline  market  power,  and  the 
Commission's  need  to  balance  financial 
risks  between  pipelines  and  shippers. 

Several  petitioners  argue  that  the 
Commission's  decision  is  contrary  to 
section  7(b)  of  the  NGA  because  section 
7(b)  does  not  state  that  only  captive  or 
maximum  rate  customers  are  entitled  to 
protection,  and  the  Commission  in  the 
past  has  emphasized  that  the  ROFR  is 
intended  to  protect  all  existing 
customers,  not  just  some  subcategory  of 
them.2'5  Process  Gas  Consumers  assert 
that  in  Order  No.  636-C,  the 
Commission  did  not  limit  the  ROFR  to 
captive  non-discounted  shippers,  and 
that  the  Court  in  UDC  did  not  limit  the 
ROFR  to  captive  customers  and  did  not 
indicate  that  "captive"  means  solely 
maximum  rate  non-discounted 


shippers.^'*"  Process  Gas  Consumers 
argue  that  the  new  limitation  is 
unjustified. 

Section  7  (b)  is  designed  to  "protect 
gas  customers  from  pipeline  exercise  of 
monopoly  power  through  refusal  of 
service  at  the  end  of  a  contract 
period."  ^i^  jhe  ROFR,  by  the  terms  of 
the  regulation,  is  available  to  all 
shippers  willing  to  pay  the  maximum 
rate  and  is  not  limited  to  captive 
customers.  The  Commission's  regulation 
protects  shippers  from  the  exercise  of 
market  power  in  two  ways:  by  capping 
the  maximimi  rate  the  pipeline  can 
charge  and  by  giving  shippers  a  ROFR 
at  contract  termination. 

The  petitioners  also  argue  that  the 
Commission's  conclusion  that  a  shipper 
that  has  been  able  to  negotiate  a 
discount  with  the  pipeline  is  not  a 
captive  customer  is  erroneous.  They 
assert  that  pipelines  give  discounts  to 
customers,  including  captive  customers, 
for  a  variety  of  reasons  imrelated  to 
competition.  For  example,  these 
petitioners  state  that  a  discount  may  be 
given  in  consideration  of  entering  into 
a  settlement  of  a  rate  case  or  a  complaint 
proceeding,  for  an  agreement  of  the 
shipper  to  shift  to  a  less  desirable  or 
underutilized  receipt  point,  to  sign  a 
longer  contract,  or  to  take  an  additional 
volume. 2^8  In  these  circumstances,  they 
assert,  the  fact  that  the  shipper  pays  a 
discounted  rate  does  not  mean  that  it  is 
not  captive  or  that  it  has  market 
alternatives  for  service.  Further,  Process 
Gas  Consumers  point  to  the  Alternative 
Rates  Policy  Statement,  under  which  the 
Commission  requires  a  pipeline  to  show 


■' '  "^  Process  Gas  Consumers  cite  Order  No.  636  at 
30.448. 


'"'Process  Gas  Consumers  cite  a  portion  of  the 
Courts  decision  where  the  Court  states  that  "even 
a  captive  customer  served  by  a  single  pipeline  can 
exercise  its  right  of  first  refusal  and  retain  its  long- 
term  firm  transportation  service  against  rival 
bidders."  CDC  at  1140.  Process  Gas  Consumers 
state  that  the  Court's  use  of  the  word  "even  " 
implies  that  the  Court  was  not  limiting  the  ROFR 
protection  to  captive  customers. 

■''■AGA  II.  912  F.2dat  1518. 

■^'^The  petitioners  give  other  examples  of 
situations  where  a  captive  customer  may  receive  a 
discounted  rate.  For  example.  APGA  states  that  a 
captive  customer  may  be  given  a  discount  whei'e 
the  captive  customer  has  a  non-captive  retail 
customer;  Minnegasco  states  that  a  customer  may  be 
captive  for  95  percent  of  its  load  and  the  pipeline 
mav  be  willing  to  negotiate  a  discount  to  retain  the 
entire  load;  WDG  states  that  a  pipeline  may  give  a 
discount  to  a  captive  customer  in  response  to  a 
perceived  competitive  threat  from  the  proposed 
construction  of  a  new  pipeline,  and  defeat  the 
introduction  of  the  new  alternative.  If  the  existing 
pipeline  is  successful  in  keeping  the  proposed 
alternative  from  entering  the  market.  WDG  argues, 
the  captive  customer  whose  last  contract  was  at  a 
discounted  rate  will  still  be  a  captive;  Arkansas  Gas 
slates  that  captive  customers  may  receive  discounts 
as  an  incentive  for  an  industrial  customer  to  expand 
its  facilities,  as  an  incentive  to  take  service  at 
facilities  with  competitve  options,  or  to  assist 
industrial  customers  during  times  of  financial 
troubles  in  order  to  keep  the  facility  viable. 


that  its  shippers  have  four  or  five  "good 
alternatives"  as  one  aspect  of 
demonstrating  that  it  lacks  market 
power,^'"  and  argue  that  a  discount 
from  one  pipeline  is  not  the  same  as 
four  or  five  good  alternatives.  WDG 
argues  that  absent  a  finding,  on  a 
customer-specific  basis,  that  each 
shipper  with  a  discounted  contract  has 
meaningful  choices  at  the  time  of  the 
contract  termination,  the  Commission 
must  continue  to  provide  such  shippers 
with  the  continued  protection  of  the 
ROFR. 

Further,  several  of  the  petitioners 
argue,  because  a  discount  or  negotiated 
rate  is  determined  at  the  outset  of  the 
contract,  it  has  no  relationship  to  the 
market  that  the  long-term  shipper  faces 
at  the  end  of  the  contract.  They  argue 
that  the  Commission  provided  no  reason 
for  equating  market  conditions  at  the 
outset  of  the  contract  with  those  at  the 
end  of  the  contract,  and  that  conditions 
could  change  and  affect  the  shippers' 
ability  to  obtain  capacity  at  the  end  of 
the  contract.  The  petitioners  assert  that 
the  Commission  must  make  certain  that 
a  captive  customer  will  be  afforded  the 
assurance  of  continued  service  if  the 
customer  is  willing  to  pay  the  maximum 
rate  for  the  service  in  the  future, 
regardless  of  whether  the  customer  was 
able  to  negotiate  a  discount  in  the  past. 

These  petitioners  assert  that  the  result 
of  the  Commission's  ruling  is  that 
captive  customers  will  be  forced  to  forgo 
any  opportunity  for  a  discount,  and  will 
have  to  pay  the  maximum  rate  in  order 
to  retain  a  ROFR  even  if  the  market  rate 
on  a  pipeline  is  lower  than  the 
maximiun  rate.  Therefore,  they  argue, 
the  Commission  is  guaranteeing  that 
LDCs  with  a  supplier  of  last  resort 
obligation,  or  those  that  are  physically 
coiuiected  to  only  specific  pipelines, 
will  not  have  an  opportunity  to  obtain 
a  contract  at  the  market  rate. 

Although  the  petitioners  assert  that 
pipelines  give  discounts  for  a  variety  of 
reasons,  generally,  discounts  are  given 
to  obtain  or  retain  load  that  the  pipeline 
could  not  transport  at  the  maximum  rate 
because  of  competition.  The 
Commission  has  held  that  to  the  extent 
that  a  pipeline  was  required  during  the 
test  period  in  a  section  4  rate  case  to 
give  discounts  either  to  attract  or  retain 
load,  the  pipeline  is  not  required  to 
design  its  rates  on  the  assumption  that 
the  discounted  voliunes  would  flow  at 
maximum  rates. ^^^  The  Commission  has 
explained  that  discounts  given  to  meet 
competition  benefit  all  customers  by 


^■"Process  Gas  Consumers  cite  .alternative  Rales 
Policy  Statement  at  61 .235 
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allowing  a  pipt-lint'  to  inaxiinizj-  its 
throughput  and  thu.s  spread  fixtul  cost 
r»H;()Vt'ry  ovor  mori'  units  of  service--'' 
Thus,  the  customers  that  receive 
discounts  under  the  C^ommission's 
discount  policy,  are  generally  the 
c:ustomers  whose  business  would  have 
gone  tf)  another  service  provider  unless 
the  pipeline  granted  the  discount,  i.e  , 
customers  with  alternatives.  If  discounts 
are  given  for  other  reasons,-'-'-'  for 
example,  if  a  discount  is  given  for  a 
short-haul,  then  it  may  be  that  the  rate 
for  the  short-haul  is  not  properly 
designed.  If  a  rate  for  a  service  is  too 
high,  the  shipper  can  fde  a  complaint 
under  section  5  of  the  NGA.  The 
maximum  approved  rate  for  any  service 
is  a  just  and  reasonable  rate,  and  no 
customer  is  harmed  by  paying  a  just  and 
reasonable  rate. 

Moreover,  the  ROFR's  protection  has 
always  been  related  to  the  customer's 
payment  of  the  maximum  rate  as  a 
condition  to  exert;ising  the  ROFR. 
Pipelines  are  never  required  to  discount 
their  rates,  and  no  customer  is  entitled 
to  a  discount.  In  finding  that  the  ROFR 
afforded  the  necessary  section  7(b) 
protection,  the  court  in  f'DC' stated,  "|ijf 
the  existing  customer  is  willing  to  pav 
the  maximum  approved  rate,  then  the 
right  of  first  refusal  mechanism  ensures 
that  the  pipeline  may  not  abandon  the 
certificated  service."  --'  The  court  also 
observed  "(tlhe  7(b)  abandonment 
provisions  protect  customers  against 
loss  of  service  only  if  the  customer  is 
willing  to  pay  the  maximum  rate 
approved  in  a  rate  proceeding.-'-'*  Since 
the  ROFn  was  first  created  and 
reviewed  by  the  court  in  i'DCJ.  what  has 
changed  is  that  pipelines  have  been 
granting  more  discounts  to  long-term 
firm  shippers  in  circumstances  never 
intended  under  the  Commission's 
discount  policy.  Many  of  these  rate 
adjustments  should  have  been  handled 
in  other  ways  in  section  4  or  5  rate 
cases. 

Pipelines'  rates  are  cost-based  and  are 
capped  at  a  maximum  just  and 
reasonable  level.  No  shipper  is  harmed 
by  paying  a  just  and  reasonable  rate  for 
the  service  it  receives  A  shipper  may, 
of  course,  negotiate  with  the  pipeline  for 
a  discounted  rate.  However,  if  the 
shipper  has  the  leverage,  either  through 
the  availability  of  alternatives  to  the 
pipeline's  service  or  for  some  other 
reason,  to  obtain  a  discount,  it  should 


'"Id 

"'  See.  f  g  .  Willisrun  Basin  InlenlHtc  Pipflint- 
I'm  .  85  FERC1  61.247  (1998).  Soiithern  Natural  C,d.s 
Co  .67  FERCl  61.1!>5  at  61.456  nfl  (1994) 

"'f//X:,  8«F  3dat  1140 

'^*ld  at  1142. 


compete  with  other  shippers  for  the 
capacity  without  a  preference 

Thus,  the  limitation  of  the  ROFR  to 
maximum  rate  contracts  leaves  in  place 
the  basic  protections  afforded  by  the 
statute — the  shipper  is  guaranteed  that  it 
will  pay  no  more  than  a  just  and 
reasonable  rate  for  the  service  it 
receives,  and  if  the  shipper  pays  the 
maximum  just  and  reasonable  rate,  it  is 
guaranteed  that  it  can  retain  that  service 
at  the  end  of  its  contract.  The 
Commission's  limitation  of  the  ROFR  to 
maximum  rate  contracts  is  consistent 
with  the  statute  and  the  purpose  of  the 
ROFR. 

Order  No.  637  also  states  that  because 
the  ROFR  will  apply  only  to  maximum 
rate  contracts,  there  will  be  no  ROFR  for 
negotiated  rate  contracts.  FPL  Energy 
argues  that  the  Commission  erred  in 
failing  to  consider  the  impact  of  this 
ruling  on  pipeline  laterals,  and  that  the 
Commission  must  make  an  exception 
for  this  type  of  service.  FPL  Energy 
states  that  it  expects  to  take  pipeline 
service  across  laterals  built  by  the 
pipeline  to  its  electric  generating  plant. 
FPL  Energy  states  that  once  such  a 
transportation  arrangement  is 
consummated,  it  will  be  exposed  to  the 
full  market  power  of  the  pipeline  to 
which  it  is  connected,  regardless  of 
whether  the  Commission  considers  the 
rate  to  be  negotiated. 

New  England  does  not  object  to  denial 
of  ROFR  protection  to  customers  paying 
a  discounted  rate,  but  asks  the 
Commission  to  clarif\'  that  a  negotiated 
rate  shipper  is  denied  ROFR  protection 
only  if  the  negotiated  rate  is  less  than 
the  tariff  maximum  rate 

A  negotiated  rate  is  not  the  equivalent 
of  the  maximum  tariff  rate  for  the 
service,  regardless  of  whether  the 
negotiated  rate  is  higher  or  lower  than 
the  maximum  tariff  rate,  and  therefore 
the  ROFR  will  not  apply  to  these 
contracts  The  Commission  permits 
negotiated  rate  contracts  as  an 
alternative  to  service  under  the 
Commission-approved  generally 
applicable  just  and  reasonable  tariffs, 
but  the  regulatory  right  of  first  refusal 
does  not  apply  to  these  negotiated 
contracts  Shippers  who  are  able  to 
negotiate  a  rate  different  than  the 
maximum  tariff  rate  generally  have 
alternatives  to  service  on  the  pipeline. 
However,  in  any  event,  if  a  shipper 
wants  to  have  the  benefits  of  the  ROFR 
so  as  to  have  a  preference  for  continued 
service  on  the  pipeline  over  other 
customers  at  the  expiration  of  its 
contract,  it  should  take  its  service  under 
the  maximum  just  and  reasonable  tariff 
rate.  If  the  shipper  negotiates  its  rate, 
then  it  must  compete  equally  with  other 
shippers  for  the  capacity  at  the  end  of 


its  contract   In  the  example  given  by 
FPL.  it  is  not  likely  that  there  would  be 
any  other  shippers  bidding  for  ser\ice 
over  the  lateral  to  its  electric  generating 
plant,  and  the  pipeline  is  required  to 
provide  service  at  the  maximum  rate. 
The  shipper  is  therefore  protected  in 
these  circumstances. 

FPL  asks  the  Commission  to  define 
several  terms  including  "maximum 
rate."  and  "negotiated  rate,"  and  specif\' 
what  type  of  contracts  fall  within  or 
without  the  revised  ROFR's  protection. 
"Maximum  rate  "  refers  to  the  maximum 
tariff  rate  for  a  particular  service.  A 
"negotiated  rate  "  is  a  rate  agreed  to  by 
the  pipeline  and  a  customer  under  the 
Commission's  negotiated  rate  policy.  As 
explained  in  Order  No.  637  and  as 
modified  above,  the  ROFR  will  apply  to 
maximum  rate  contracts  for  12  or  more 
consecutive  months  of  service  and  to 
multi-year  seasonal  contracts  for 
services  offered  by  the  pipeline  only  on 
a  seasonal  basis. 

Enron  argues  that  the  Commission 
erred  in  grandfathering  existing 
discounted  contracts.  Enron  argues  that 
it  is  unnecessary'  to  allow  these  shippers 
to  exercise  their  ROFR  because  the 
Commission  has  already  concluded  that 
these  shippers  are  not  the  captive 
customers  for  which  the  fight  was 
created.  Further.  Enron  argues  that 
continuation  of  the  right,  even  for  just 
a  few  years,  keeps  the  pipelines  from 
putting  the  capacity  in  the  hand  of 
shippers  that  value  it  most.^^"* 

"The  Commission's  determination  that 
the  ROFR  should  not  apply  to 
discounted  contracts  is  a  change  from 
the  Commission's  past  policy. 
Grandfathering  current  contracts 
executed  by  the  parties  with  a 
regulatory-  right  of  first  refusal  is  fair, 
and  gives  the  parties  notice  of  the  new 
limitations  on  the  ROFR  prior  to  re- 
executing  their  contracts.  It  is  within  the 
Commission's  discretion  to  apply  this 
policy  prospectively  to  contracts 
executed  after  the  effective  date  of  Order 
No.  637,  and  the  Commission  concludes 
that  it  is  a  reasonable  balance  to 
grandfather  existing  discounted  long- 
term  contracts. 

Koch  agrees  with  the  determination  in 
Order  No.  637  that  the  ROFR  should  not 


■'•■■' Enrnn  states  that  pipelines  with  (  uirent  long 
term  diw  ounted  contrat  ts  cannot  sell  the  long-term 
t  apacity  thev  expect  to  become  available,  but  must 
stand  ready  to  continue  serving  the  existing 
shippers  until  they  either  exercise  their  right  of  first 
refusal  or  allow  them  to  lapse  Enron  states  that 
while  the  discount  shipper  may  be  required  to  bid 
up  to  the  maximum  rate  at  the  contract  expiration 
date,  it  need  not  presently  declare  its  intention 
Enron  states  that  a  pipeline  in  these  circumstances 
15  precluded  from  offenng  capacity  to  new  shippers 
who  require  d  current  commitment  to  plan  for 
incremental  gas  demand,  and  that  these  shippers 
may  look  elsewhere  to  fill  their  capacity  needs 


apply  to  discounted  contracts,  but  seeks 
cleuification  as  to  the  date  that  the 
regulatory  right  of  first  refusal  will 
apply  to  discounted  contracts.  Koch 
suggests  that  the  Commission  clarify 
that  any  discounted  contract  that  was 
entered  into  for  a  year  or  more  after 
March  1,  2000  would  not  qualify'  for  the 
right  of  first  refusal.  In  response  to 
Koch's  request,  the  Commission  clarifies 
that  the  ROFR  will  not  apply  to  any 
discounted  contracts  entered  into  after 
the  effective  date  of  Order  No.  637. 

3.  ROFR  Pricing  Policy 

In  Order  No.  637,  the  Commission 
explained  that,  consistent  with  the 
holding  in  the  Policy  Statement 
concerning  Certification  of  New 
Interstate  Natural  Gas  Pipeline  Facilities 
(Certificate  Policy  Statementj.^ze  the 
maximum  rate  that  the  existing  shipper 
must  meet  in  order  to  exercise  its  right 
of  first  refusal  may  be  higher  than  its 
current  rate  in  certain  very  limited 
circumstances,  i.e.,  where  a  shipper  has 
a  right  of  first  refusal  on  a  pipeline  that 
has  vintages  of  capacity  and  thus 
charges  different  prices  for  the  same 
service  under  incremental  pricing,  the 
pipeline  is  full,  and  a  competing 
shipper  bids  a  rate  for  the  capacity  that 
is  above  the  existing  shipper's  current 
maximum  rate.  In  addition,  in  order  to 
charge  a  higher  rate  than  the  previous 
maximum  rate,  the  pipeline  must  have 
in  place  an  approved  mechanism  for 
reallocating  costs  between  the  historic 
and  incremental  rates  so  all  rates  remain 
within  the  pipeline's  cost  of  service. ^^^ 

As  the  Conunission  explained  in 
Order  No.  637,  a  higher  maximum  rate 
is  appropriate  when  the  system  is  fully 
booked  and  there  is  at  least  one  bid 
above  the  existing  rate,  because  in  those 
circumstances,  there  would  be 
insufficient  capacity  to  satisfy  all  the 
demands  for  service  on  the  system. 
When  insufficient  capacity  exists,  a 
higher  matching  rate  will  improve  the 
efficiency  and  fairness  of  capacity 
allocation,  within  the  limits  of  cost  of 
service  ratemaking,  by  allowing  new 
shippers  who  place  greater  value  on 
obtaining  capacity  than  the  existing 
shipper  to  compete  for  the  limited 
capacity  that  is  available. 

In  Order  No.  637,  the  Conunission 
explained  that  under  this  pricing  policy, 
an  existing  captive  customer  is 
protected  against  the  exercise  of  market 
power  by  the  pipeline  because  the 
pipeline  cannot  insist  on  the  shipper 
paying  a  higher  rate  unless  its 


expansion  is  fully  subscribed  and  there 
is  another  bid  for  capacity  at  a  rate 
above  the  vintage  maximiun  rate 
charged  the  existing  shipper.  These 
conditions  ensure  that  the  pipeline  is 
unable  to  use  its  market  power  over 
captive  customers  to  withhold  capacity 
ft-om  the  market  to  raise  price.  Price  will 
exceed  the  current  maximum  rate 
charged  the  existing  shipper  only  when 
a  higher  price  is  needed  to  allocate 
scarce  capacity. 

The  Commission's  ROFR  pricing 
policy  was  set  forth  in  the  Certificate 
Policy  Statement.  Because  Order  No. 
637  made  other  changes  to  the  ROFR 
mechanism,  the  Commission  discussed 
the  interaction  of  these  changes  with  the 
new  ROFR  pricing  policy.  However, 
nothing  in  Order  No.  637  changes 
anything  in  the  Certificate  Policy 
Statement.  The  Commission  merely 
reiterated  the  change  to  the  ROFR 
pricing  policy  in  order  to  clarify  how  all 
the  changes  related  to  the  ROFR  work 
together. 

AGA,  APGA,  ConEd.  Florida  Cities, 
Keyspan,  National  Fuel,  New  England 
Distributors,  UGI,  Process  Gas 
Consumers,  and  NASUCA  seek 
rehearing  or  clarification  of  the 
Commission's  ruling.  The  petitioners 
generally  argue  that  the  ROFR  pricing 
policy  is  inconsistent  with  the  NGA  and 
Commission  policy  and  regulations. 
Several  petitioners  ask  the  Commission 
to  clarify  how  the  policy  will  work  in 
specific  factual  situations. 

a.  Consistency  with  Statute  and 
Regulations.  Several  of  the  petitioners 
argue  on  rehearing  that  charging  a 
higher  maximum  rate  than  the  shippers 
previous  maximum  rate  is  unlawful 
under  section  4  of  the  NGA.  APGA  and 
Keyspan  argue  that  the  increased 
maximum  rate  would  be  unjust  and 
urueasonable  since  it  would  require 
shippers  to  pay  for  capacity  that  was  not 
built  to  serve  them  and  therefore,  the 
necessary  cost  causation  link  is  missing. 
Similarly,  UGI  argues  that  the 
Commission's  regulations  are  designed 
to  match  cost  recovery  with  cost 
incurrence,  and  that  the  rate  that  a 
shipper  pays  for  retaining  capacity  must 
be  related  to  the  character  and  reliability 
of  the  service  received,  and  cannot  be 
escalated  on  an  arbitrary  basis  to  the 
value  that  some  other  shipper  receives 
from  an  unrelated  service.  UGI  asks  the 
Commission  to  clarify  that  the 
meiximum  recourse  rate  that  a  shipper 
must  match  is  a  rate  for  a  like  or  a 
comparable  incremental  service. ^ze 


""Docket  No.  PL9»-3-000.  FERC  1 61.227 
(1999).  rehg,  90  FERC  161.128  (2000), 

22 'The  Commission  cited  several  examples  given 
on  rehearing  of  the  Certificate  Policy  Statement  of 
such  a  mechanism 


22«  UGI  argues  that  there  is  no  justification  for  a 
policy  that  requires  an  LDC  seeking  to  retain  its 
market  area  service  to  match  the  incremental  rate 
paid  by  a  power  generator  on  a  lateral  line  located 
2000  miles  upstream  of  the  LDC's  city  gate. 


NASUCA  argues  that  ROFR  customers 
are  not  similarly  situated  to  new 
customers  because  they  impose  no  new 
construction  demands  on  the  system. 

The  higher  maximum  rate  paid  by  a 
shipper  exercising  its  right  of  first 
refusal  is  not  unjust  or  unreasonable 
under  section  4  of  the  NGA.  The  new 
maximum  rate  will  be  established  by  a 
mechanism  approved  by  the 
Conunission  to  assure  a  just  and 
reasonable  result.  As  explained  in  the 
Policy  Statement,  the  Commission  will 
review  the  proposed  mechanisms  and 
determine  how-  well  they  achieve 
capacity  pricing  that  permits  as  efficient 
an  allocation  of  capacity  as  is  possible 
under  cost-of-service  ratemaking, 
protection  against  exercise  of  market 
power  by  the  pipeline,  protection 
against  overrecovery  of  the  pipeline's 
revenue  requirement,  and  equity  of 
treatment  between  shippers  with 
expiring  contracts  and  new  shippers 
seeking  the  same  service.  The 
Conunission  will  assure  in  the 
individual  proceedings  that  the  pipeline 
has  a  mechanism  to  establish  just  and 
reasonable  higher  maximum  rate  prior 
to  implementation. 

Further,  it  is  not  the  case  that  existing 
shippers  do  not  cause  the  need  for 
expansion.  As  the  court  stated  in 
Southeastern  Michigan  Gas  Co.  v.  FERC. 
133  F.3d  34,  41  (D.C.  Cir.  1998), 
"[bjecause  every  shipper  is 
economically  marginal  the  costs  of 
increased  demand  may  equitably  be 
attributed  to  ever\'  user,  regardless  of 
when  it  first  contracted  with  the 
pipeline."  The  Commission  has 
concluded  that  existing  shippers  should 
not  pay  a  rate  that  reflects  expansion 
costs  during  the  term  of  their  contract, 
not  because  they  did  not  cause  the  need 
for  the  expansion,  but  because  these 
shippers  sign  long-term  contracts  with 
the  expectation  that  increases  in  their 
rates  will  be  related  to  the  costs  and 
usage  of  the  system  for  which  they 
subscribe.  Raising  the  rates  of  these 
existing  shippers  dining  the  term  of 
their  long-term  contracts  to  include 
expansion  costs  reduces  rate  certainty 
and  increases  contractual  risk,  and  the 
Commission  has  determined  that  their 
contracts  should  protect  them  from  this 
risk.  However,  when  the  contracts 
expire  and  the  existing  shipper  seeks  to 
retain  its  service,  it  is  just  as  much  a 
cause  of  the  need  to  expand  as  a  new 
shipper  seeking  service  for  the  first 
time.  Under  the  Certificate  Policy 
Statement,  in  order  to  determine 
whether  an  expansion  is  required,  a 
pipeline  seeking  a  certificate  for  new 
construction  is  directed  to  ask  its 
ciurent  customers  whether  they  are 
prepared  to  release  their  capacity.  A 
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decision  on  the  part  of  the  existing 
customers  not  to  release  their  capacity 
is  a  cause  of  a  need  to  expand  the 
capacity 

The  ROFR  pricing  policy  applies 
where  the  pipeline  charges  different 
rates  for  the  same  .service  under 
incremental  pric:ing.  Therefore,  as 
requested  bv  liCl.  the  Commission 
clarifies  that  the  maximum  rec(jurse  rate 
that  a  shipper  must  match  is  a  rate  for 
a  like  or  a  comparable  inc:remental 
service. 

Several  petitioners  also  argue  that  the 
ROFR  pricing  policy  will  j-esult  in  rate 
discrimination.  APGA  states  that  there 
is  no  basis  on  which  to  distinguish 
between  the  circumstances  of  a  pipeline 
with  and  without  incremental  rates,  and 
the  ROFR  should  apply  to  each  the  same 
way.  APGA  argues  that  the  roll-up 
policy  fosters  different  pricing  treatment 
for  pre-existing  captive  shippers  on 
different  pipelines  solely  as  a  function 
of  whether  the  pipeline  in  question  has 
incremental  capacity  and  this  price 
difference  is  unlawful  under  the  section 
4  NGA  proscription  against  unduly 
discriminatory  pricing  and  preferential 
treatment. 

It  has  been  the  practice  under 
Commission  ratemaking  policies  to  set 
individual  pipeline  rates  based  on  each 
pipeline's  different  costs,  and  maximum 
rates  have  differed  on  pipelines  as  a 
result  of  these  different  costs.  The  result 
here  is  the  same.  AFGA's  argument 
suggests  that  the  Commission  should 
establish  uniform  national  rates,  but  that 
IS  not  required  by  the  NCiA. 

New  England  argues  that  the  policy  is 
discriminatorv  because  shippers  taking 
the  same  service  will  have  their 
contracts  expire  at  different  times,  and 
shippers  whose  contracts  expire  earlier 
would  face  a  rate  increase  while  others 
continue  to  take  the  same  service  at  the 
same  rate  Similarly.  Process  Gas 
Omsumers  state  that  this  approach  is 
discriminatory  because  similarly 
situated  shipjiers  may  be  subjected  to 
very  different  maximum  rates  for  the 
same  service  for  no  reason  other  than 
the  timing  of  their  (t)ntract  expiration 
dates  and  the  mechanics  of  the  process 
used  to  set  the  new  matching  rate. 
It  is  not  necessarily  true  that  all 
companies  should  pay  the  same  pric  I's 
for  the  same  goods  or  services  regardless 
of  when  they  contract  for  the  goods  or 
services,  or  when  their  contract  expires 
In  an  unregulated  market,  a  firm  may  be 
able  to  lock-in  a  low  pric:e  for  g(M)ds  or 
services  when  demand  is  weak  relative 
to  the  available  supply,  while  another 
firm  contracting  for  the  same  goods  or 
services  at  a  later  time  when  supply  and 
demand  conditions  change  may  pay  a 
higher  price  Shippers  who  enter  into 


long-term  contracts  are  guaranteed  the 
rate  provided  for  by  the  contract,  but 
there  is  no  guarantee  that  they  will  have 
the  same  rate  for  that  service  after  their 
contract  expires  The  courts  have 
recognized  that  different  contracts  can 
justify  rate  differences. -'-'•  However, 
once  the  contract  expires,  there  is  no 
basis  for  distinguishing  between 
customers  receiving  the  same  service. 

Section  4  of  the  NGA  prohibits  a 
pipeline  from  affording  different 
treatment  to  similarly  situated  shippers 
on  its  system.  When  there  are  different 
rates  in  effect  on  the  system  for 
historical  customers  and  new  customers 
for  the  same  service,  this  rate  difference 
raises  concerns  about  discrimination 
under  the  NGA.  There  is  no  valid 
economic  reason  why  the  pipeline 
should  charge  these  customers  a 
different  rate,  and  the  ROFR  pricing 
policy  will  tend  to  lessen  price 
disparities  on  the  system  by  moving 
toward  a  system-wide  uniform 
maximum  rate 

h  Consistency  **'tth  Commission 
Policy  AGA.  APGA,  Florida  Cites. 
Process  Gas  Consumers.  Keyspan. 
NASIJC-A.  and  New  England  argue  that 
the  ROFR  pricing  policy  as  applied  to 
captive  customers  is  inconsistent  with 
the  Certificate  Policy  Statement  and 
other  established  Commission  policy. 
They  assert  that  one  of  the  main  goals 
of  the  Certificate  Policy  Statement  is  to 
assure  that  the  pipeline  must  be 
prepared  to  support  the  project 
financially  without  relying  on  subsidies 
from  existing  customers.' '"  They  argue 
that  requiring  captive  customers  to  pay 
the  highest  incremental  rate  on  the 
pipeline  is  inconsistent  with  this  goal 
f)ecause  the  captive  customers  will 
subsidize  expansion  projects  at  the  end 
of  their  contract  terms. 

Further,  they  assert  that  the  Certificate 
Poli{  y  Statement  provides  that  existing 
customers  should  not  have  to  bear  the 
risk  of  cost  overruns  of  pipeline 
expansion  projects,  but  that  these  risks 
should  be  apportioned  by  contract 
between  the  pipeline  and  expansion 
shippers  -  "  They  assert  that  the  ROFR 
pricing  policy  is  inconsistent  with  this 
goal  bw;ause  existing  captive  customers 
will  be  required  in  the  future  to  bear  the 
risks  associated  with  new  pipeline 
projects.  In  addition,  they  assert,  the 
fiertificate  Policy  Statement  provides 
that  existing  customers  should  not  have 
to  pay  for  a  project  that  does  not  serve 


them.^"  and  that  the  ROFR  pricing 
policy  conflicts  with  this  goal  because 
captive  customers  would  underwrite 
expansion  projects  that  were  not  built  to 
serve  them.  In  addition,  they  argue 
requiring  subsidization  by  captive 
customers  conflicts  with  the  goal  of 
sending  accurate  pricing  signals  to  new- 
shippers. 

Contrary  to  the  suggestion  of  these 
petitioners,  the  ROFR  pricing  policy  is 
not  inconsistent  with  the  Certificate 
Policy  Statement,  but  is  an  integral  part 
of  the  policy  and  works  to  accomplish 
its  goals.  As  the  Commission  explained 
in  the  Certificate  Policy  Statement,  a 
requirement  that  the  new  project  must 
be  financially  viable  without  subsidies 
does  not  eliminate  the  possibility  that  in 
some  instances,  the  project  costs  should 
be  rolled  into  the  rates  of  the  existing 
customers.'"  •  Existing  shippers  should 
not  subsidize  any  new  construction 
projects  during  the  term  of  their 
contracts.'' '*  However,  where  the 
pipeline  charges  different  rates  for  the 
same  service  under  incremental  pricing 
and  the  pipeline  is  fully  booked,-  '■"' 
requiring  the  customer  to  match  the 
highest  competing  bid  up  to  the 
maximum  rate  sends  efficient  price 
signals  to  existing  customers  whose 
contracts  are  expiring  as  well  as  to 
expansion  customers. ^  '** 

The  ROFR  pricing  policy  leaves  the 
pipeline  at  risk  for  any  underutilized 
expansion  capacity  because  the  higher 
rate  can  only  be  charged  to  historical 
shippers  if  the  facility  is  fully  booked 
and  there  is  a  bid  above  the  old  vintage 
rate.  Further,  as  the  Commission  stated 
in  the  Certificate  Policy  Statement,  in 
pipeline  contracts  for  newly  constructed 
facilities,  the  pipeline  should  not  rely 
on  standard  Memphis  Clauses  to  deal 
with  the  risk  of  cost  overruns,  but 
should  reach  a  contractual  agreement 
with  the  new  shippers  concerning  who 
will  bear  the  risks  of  cost  overruns. 
Therefore,  responsibility  for  cost 
overruns  should  be  resolved  among  the 
pipeline  and  the  expansion  shippers 
before  construction,  and  cost  overruns 
should  not  be  included  in  general  rate 
increases  that  could  affect  the  rates  of 
the  existing  shippers. 

AGA.  APGA.  Process  Gas  Consumers, 
and  Keyspan  are  concerned  that 
■gaming  "  by  the  pipelines  can  defeat 
the  goals  of  the  Certificate  Policy 
.Statement.  They  argue  that  pipelines 
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will  be  able  to  manipulate  the  timing  of 
system  expansions  and  contract 
expirations  so  as  to  subvert  the 
Commission's  goals  with  respect  to 
approval  and  pricing  for  new  pipeline 
facilities,  and  take  advantage  of  the 
forced  subsidies  by  captive  customers. 
Further,  Process  Gas  Consumers  state 
that  the  pipeline  can  manipulate  the 
process  by  considering  only  expansions 
that  would  raise  rates  and  ignore  those 
that  should  cause  rates  to  decrease. 

The  concerns  that  pipeline's  will 
"game"  the  system  by  scheduling 
expansions  to  coincide  with  contract 
expirations  are  without  foundation.  In 
order  to  implement  a  higher  rate  than 
the  old  maximum  rate,  the  pipelines 
must  implement  a  mechanism  that 
reallocates  costs  between  existing  and 
expansion  shippers  without  changing 
the  pipeline's  overall  revenue 
requirement.  The  pipeline  therefore 
obtains  no  additional  revenue  from 
implementing  the  higher  maximum  rate, 
and  there  is  no  incentive  to  game  the 
system.  Further,  under  the  new 
construction  policies,  the  pipeline  must 
be  prepared  initially  to  finance  the 
expansion  project  without  subsidization 
from  existing  shippers.  The 
circumstances  where  a  higher  maximum 
rate  could  be  implemented  are  very 
limited  and  it  would  be  quite  risky  for 
a  pipeline  to  base  a  decision  to  expand 
its  facilities  on  a  prediction  that  these 
circumstances  might  be  met.  Moreover, 
the  method  chosen  by  the  Commission 
for  implementing  this  new  pricing 
policy  gives  the  Commission  the  ability 
to  review  any  rate  change  mechanisms 
before  they  can  take  effect  and  gives 
existing  shippers  the  ability  to  raise  any 
concerns  about  gaming. 

Process  Gas  Consumers'  concern  that 
the  pipeline  could  manipulate  the 
process  by  considering  only  expansions 
that  would  raise  rates  and  ignore  those 
that  should  cause  rates  to  decrease  is 
also  without  foundation.  In  the 
Certificate  Policy  Statement,  the 
Commission  recognized  that  while 
incremental  pricing  will  usually  avoid 
subsidies  for  the  new  project,  the 
situation  may  be  different  in  the  case  of 
inexpensive  expansability  that  is  made 
possible  by  earlier  costly  construction. 
In  that  instance,  because  the  existing 
customers  bear  the  cost  of  the  earlier 
more  costly  construction  in  their  rates, 
incremental  pricing  could  result  in  a 
subsidy  to  the  new  customers.  This 
issue  of  rate  treatment  for  cheap 
expansability  must  be  resolved  in  each 
individual  proceeding  before 
construction.  This  will  protect  the 
existing  shippers  where  the  new 
shippers  benefit  from  the  prior 
construction. 


APGA  also  argues  that  the  ROFR 
pricing  policy  is  inconsistent  with 
Order  No.  637's  stated  goal  of  reducing 
revenue  responsibility  of  captive 
customers  because  this  policy  could 
result  in  huge  rate  increases  to  captive 
customers  at  the  end  of  their  contracts. 
It  is  also  inconsistent,  APGA  argues, 
with  the  rationale  of  the  ROFR  to 
protect  captive  customers  at  the  end  of 
the  term  of  their  contract.  Process  Gas 
Consumers  also  argue  that  the  new 
policy  violates  the  spirit  of  the  ROFR 
derived  from  the  NGA  because  the 
ROFR  requires  that  a  shipper  match  the 
highest  rate  being  offered  for  that 
shipper's  capacity  under  that  shipper's 
existing  rate  schedule,  not  some  number 
contrived  from  the  rates  paid  by  other 
shippers  resulting  from  other 
expansions  or  other  shippers'  decisions. 

Contrary  to  AGPA's  assertion,  the 
ROFR  pricing  policy  will  not  result  in 
huge  increases  to  captive  customers  at 
the  end  of  their  contracts.  Rates  will 
increase  only  in  very  limited  situations, 
i.e.,  where  the  pipeline  has  vintages  of 
capacity  and  charges  different  prices  for 
the  san"  e  service  imder  incremental 
pricing;  the  pipeline  is  full;  a  competing 
shipper  bids  a  rate  for  the  capacity  that 
is  above  the  existing  shipper's  current 
maximum  rate;  and  the  pipeline  has  in 
place  an  approved  mechanism  for 
reallocating  costs  between  the  historic 
and  incremental  rates.  Rates  will 
increase  only  to  the  level  that  another 
new  shipper  is  willing  to  pay  for  the 
service. 

The  policy  is  not  inconsistent  with 
the  purpose  of  the  ROFR.  The  purpose 
of  the  ROFR  is  met  because  the  existing 
customer  is  still  protected  against  the 
exercise  of  market  power  by  the 
pipeline  since  the  pipeline  cannot  insist 
on  the  shipper  paying  a  higher  rate 
unless  its  expansion  is  fully  subscribed 
and  there  is  another  bid  for  capacity  at 
a  rate  above  the  vintage  maximum  rate 
charged  the  existing  shipper.  Any  bid 
that  the  existing  customer  must  meet  to 
retain  its  service  will  be  a  just  and 
reasonable  rate.  These  conditions  ensiu-e 
that  the  pipeline  is  unable  to  use  its 
market  power  over  captive  customers  to 
withhold  capacity  from  the  market  to 
raise  price.  F*rice  will  exceed  the  current 
maximum  rate  charged  the  existing 
shipper  only  when  a  higher  price  is 
needed  to  allocate  scarce  capacity. 
While  existing  pipelines  have  been 
filing  certificate  applications  to  expand 
their  facilities,  the  expansion  proposals 
concentrate  in  certain  regions.  There  is 
no  reason  to  expect  that  they  would  all 
result  in  expansions  that  would  justify 
increasing  the  maximum  rate  for 
historic  customers. 


In  addition.  APGA  asserts  that  the 
ROFR  pricing  policy  is  anticompetitive 
because  a  customer  whose  contract 
expires  soon  will  not  be  able  to  compete 
with  another  customer  whose  contract 
does  not  expire  for  a  number  of  years. 
APGA  asserts  that  the  Commission's 
rationale  for  the  ROFR  pricing  policy, 
i.e.,  that  it  will  promote  efficiency  and 
fairness  of  capacity  allocation,  is 
erroneous  because  captive  customers 
have  no  alternatives  and  therefore  will 
be  forced  to  pay  the  higher  rate. 
Similarly,  Keyspan  asserts  that,  contrary 
to  the  Commission's  suggestion,  this 
policy  will  not  create  allocative 
efficiency,  but  will  require  captive 
customers  to  pay  higher  rates  when 
their  contracts  expire  so  that 
incremental  customers  may  pay  less. 

APGA's  concern  that  shippers  with 
longer  term  contracts  will  have  a 
competitive  advantage  over  shippers 
with  shorter  term  contracts  is 
speculative.  Further,  awarding  capacity 
to  the  shipper  who  values  it  the  most 
does  in  fact  promote  allocative 
efficiency,  and,  as  explained  above,  the 
only  time  that  a  shipper  will  have  to  bid 
a  higher  rate  at  the  contract  expiration 
is  when  the  pipeline  is  fully  booked  and 
there  is  another  bid  for  the  capacity. 

In  addition,  APGA  argues  that  the 
new  ROFR  pricing  policy  is  directly 
inconsistent  with  the  ROFR  poUcy 
adopted  for  the  electric  industry  in 
Order  No.  888.  APGA  states  that  in 
Order  No.  888-B,  the  Commission 
specifically  held  that  the  maximum  rate 
that  an  electric  transmission  customer 
had  to  meet  under  the  ROFR  should  not 
reflect  any  costs  for  incremental 
expansions  that  occurred  during  the 
term  of  the  customer's  contract  that  was 
expiring  because  "the  right  of  first 
refusal  is  predicated  on  an  existing 
customer  continuing  to  use  its 
transmission  rights  in  the  existing 
transmission  system."  ^^^  APGA  asserts 
that  this  same  rationale  applies  to  the 
right  of  first  refusal  for  captive  gas 
transportation  customers  since  these 
customers  have  no  choice  but  to 
continue  to  use  the  existing  capacity 
and  thus  should  pay  the  rate  applicable 
to  that  capacity.  APGA  states  that  the 
Commission  has  failed  to  justify  the 
implementation  of  conflicting  ROFR 
policies  under  its  two  enabling  statutes 
which  embody  the  same  public  interest 
standard. 

The  Commission's  policy  is  consistent 
with  Order  No.  888  and  with  the  portion 
of  Order  No.  888-B  quoted  by  AGPA. 
Order  No.  888-B  provides  that  the 
maximum  rate  that  an  existing  customer 


"■  APGA  cites  Order  No  888-B.  81  FERC 
161.248  at  62.085  (1997). 
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must  pay  to  exercise  its  right  (if  first 
refusal  is  "the  just  and  roa.sonable 
transmission  rate  on  file  at  the  time  the 
f:ustomer  exercises  its  right  of  first 
refusal"  •' '"  and.  further,  that  depending 
on  the  rate  design  on  file  for  the  existing 
capacity,  "a  customer  exercising  its 
right  of  first  refusal  could  face  an 
average  tMnbeddeii  cost-based  rate,  an 
incremental  c:ost-hased  rate,  a  How 
based  rate,  a  zonal  rale,  or  anv  other  rate 
design  that  the  (iommission  may  have 
approved  under  section  205  of  the 
FPA  "  ' ''  Thus,  the  ele<:tric  customer 
exercising  its  ROFR  is  not  guaranteed 
that  it  can  i:f)ntinue  senice  at  its  old 
maximum  rate,  but  may  be  required  to 
miH't  a  bid  up  to  the  maximum  system 
rati'  on  filt?.  just  as  the  gas  customer  is 
required  to  do 

New  England  argues  that  the  policy  is 
unfair  becau.se  it  ignores  the  fact  that  the 
existing  shipper  has  supported  the 
pipeline  ft)r  many  years  through  a  series 
of  long-term  contracts  for  service.  Now 
that  these  facilities  are  heavily 
depreciated.  New  England  asserts  that 
these  customers  should  be  permitted  to 
receive  Service  on  these  facilities  that 
they  funded.  New  England  states  that 
the  new  policy  will  negate  settlements 
that  are  in  place  on  certain  pipelines. 
For  example.  New  England  states,  on 
both  the  Tennessee  and  Algonquin 
systems.  New  England  LLK's  contracted 
for  incremental  services  and  paid 
incremental  rates:  by  .settlement.  New 
England  agreed  to  pay  the  incremental 
rate  for  a  given  period  and  gradually 
roll-in  the  costs  of  the  facilities  over 
time   Now  that  the  rates  are  largely 
rollod-in.  New  England  asserts,  it  will 
be  denied  the  benefits  of  lower  rates 
New  England  states  that  having  paid  the 
higher  rates  for  many  years,  it  would  be 
unfair  to  require  these  shippers  to  match 
a  new  incremental  rate  when  the 
contract  covering  these  facilities 
expires. 

As  explained  below,  in  order  to 
implement  a  higher  maximum  rate,  the 
pipeline  must  have  in  place  a 
mec:hanism  that  allocates  costs  betwetm 
historic  and  incremental  rates 
Procedures  for  approving  such  .i 
mechanism  will  allow  interested 
petitioners  to  participate,  and 
settlements  can  be  taken  into  account  in 
tletermining  whetiier  a  particular 
methcxl  is  just  and  reasonable  on  a 
particuhir  pipeline. 

4   Implementation  Mechanism 

In  Order  No  fi37.  the  (iommission 
gave  pipelines  the  option  of  proposing 
di\  implementation  mechanism  either  in 
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a  full  section  4  rate  case  or  through  the 
filing  of  pro  forma  tariff  sheets  which 
would  provide  the  Commission  and  the 
parties  with  an  opportunity  to  review 
the  proposal  prior  to  implementation 
Several  petitioners  argue  that  permitting 
the  mechanism  to  be  implemented  in  a 
limited  secrtion  4  proceeding  does  not 
afford  sufficient  prote<:tions  to  assure 
that  the  rates  will  be  just  and 
reasonable  Process  Gas  Cf)nsumers  state 
that  the  (Commission  generally  restricts 
use  of  a  limited  section  4  proceeding  to 
instances  where  pipelines  are  filing  for 
trackers,  true-ups  and  other  minor 
changes,  and  that  a  pipeline  seeking  to 
raise  its  transportation  rates  is  required 
to  file  a  general  s«H:tion  4  rate  case  In 
contrast.  Process  Gas  C>)nsumers  state 
that  this  proposal  would  allow  a 
pipeline  to  increase  the  existing 
'<hipper's  base  rate  without  a  balanced 
opportunity  to  submit  the  rate  increase 
to  the  full  scrutiny  of  section  4  to 
determine  whether  the  rale  is  just  and 
reasonable  Process  Gas  Consumers  slate 
that  this  procedure  will  not  consider  the 
cost  savings  from  intervening  pipeline 
depreciation,  cost-cutting,  or  other 
efficiencies  or  additional  revenues  the 
pipeline  may  be  receiving  from  new 
services  or  other  load-enhancing 
initiatives  Process  Gas  Consumers 
argue  that  the  Commission  must  require 
that  if  a  pipeline  believes  that  its 
expansion  benefits  other  shippers  to  the 
extent  that  they  should  pay  for  them, 
such  a  case  and  decision  should  be 
made  in  a  full  section  4  case  to  review 
the  merits  of  roll-in.  not  through  some 
backdoor  easing  in  of  higher  maximum 
rates  that  will  selectively  penalize  some 
shippers 

A  full  section  4  rate  proceeding  is  one 
of  the  options  a  pipeline  may  use  to 
implement  a  mechanism,  but  the 
(Commission  will  not  require  it.  As  the 
Commission  explained  in  the  Order 
Clarifying  Statement  of  Policy,  a  full 
section  4  proc:ecding  can  be  a 
cumbersome  way  to  implement  this 
me(  hanism  because  il  examines  cost 
and  revenue  items  and  olher  issues 
unrelated  to  the  more  limited  cost 
allocation  and  rate  design  changes 
needed  to  readjust  rates  at  t:ontract 
expiration.  Pipelines,  therefore,  can  also 
establish  the  reallocation  mechanism  by 
filing  pro  tornui  tariff  sheets  which  will 
|)rovide  the  Commission  and  the  parties 
sufficient  opportunity  to  review  the 
proposals  (Jnce  the  review  is 
completed,  the  pipeline  can  implement 
the  me(-hanism  through  a  limited 
section  4  filing 


5.  Grandfathering  of  Existing  Contracts 

Several  of  the  petitioners  -'••"  argue 
that  if  the  Commission  does  not  reverse 
its  ROFR  pricing  policy,  it  should  allow 
each  historical  shipper  on  an 
incrementally  priced  pipeline  the 
opportunity,  upon  expiration  of  its 
contract,  to  elect  an  extension  term 
without  exposure  to  roll-up.  They  argue 
it  is  unfair  to  apply  the  policy  to 
existing  contracts  without  a  grandfather 
provision  because  the  existing  contracts 
were  entered  in  reliance  on  a  ROFR  that 
required  shippers  to  match  the 
maximum  rale  for  the  existing  service. 
They  argue  that  had  the  new  policy 
been  in  effect  at  the  time  the  current 
contracts  were  executed,  they  would 
have  signed  a  longer-term  contract. 

As  the  Commission  explained  in  its 
Order  Clarifying  Statement  of  Policy. -■" 
it  is  not  appropriate  to  give  existing 
customers  one  opportunity  to  renew 
their  contracts  at  their  existing 
maximum  rale.  Where  there  is 
insufficient  capacity  to  satisfy  all 
demands  for  capacity,  an  efficient 
system  of  capacity  allocation  would 
award  the  capacity  to  the  shipper 
placing  the  greatest  value  on  obtaining 
the  capacity.  A  one-time  mandatory- 
renewal  would  conflict  with  that  policy 
by  permitting  the  existing  shipper  to 
continue  service  at  a  rate  less  than  the 
highest  bid. 

6.  Clarification 

AGA  and  several  other  petitioners-'*' 
present  various  fact  scenarios  and  ask 
the  Commission  lo  explain  how  the 
ROFR  will  operate  in  these  situations. 
One  question  posed  by  these  examples 
is  if  there  is  a  maximum  incremental 
rate  in  effect  on  a  system,  but  none  of 
the  incremental  shippers  are  paving  the 
maximum  rale,  does  the  shipper 
exerc:ising  its  ROFR  have  to  match  a  bid 
above  the  highest  rate  actually  being 
paid,  or  can  the  shipper  retain  its 
capacity  by  paying  the  highest  rate 
being  paid  by  an  incremental  shipper. 
{3ther  scenarios  pose  questions 
concerning  what  depreciation  rate 
should  be  used  lo  calculate  the 
incremental  rate  that  must  be  matched 
by  the  existing  shipper,  whether  the  rate 
is  affected  if  the  Commission  places  the 
pipeline  at  risk  for  underrecovery'  of 
costs,  how  the  policy  will  apply  on  a 
zoned  system. -'•• '  how  the  pricing  policy 


will  operate  if  a  new  shipper  bids  for  a 
portion  of  the  available  capacity,^''''  and 
whether  a  different  result  should  occur 
if  the  expansion  shipper  is  an  affiliate 
of  the  pipeline.  In  addition,  the 
petitioners  ask  what  incremental  rate 
will  be  the  maximum  rate  on  pipelines 
with  more  than  one  such  rate  and  how 
will  increased  revenues  paid  by  pre- 
existing shippers  be  credited  back  to 
incremental  shippers.  Keyspan  asks  the 
Commission  to  clarify  if  a  shipper's 
contract  expires  in  the  year  2001.  and  is 
subject  to  the  ROFR,  and  there  is  a  bid 
in  excess  of  the  pre-expansion  rate  such 
that  the  shipper  must  match  that  bid, 
will  a  shipper  whose  contract  is  for  the 
same  basic  capacity  but  expires  in  2002 
have  to  match  what  was  paid  in  2001  if 
there  are  no  competing  bids,  or  can  the 
shipper  utilizing  its  ROFR  in  2002 
simply  match  the  pre-existing  rate. 

National  Fuel  Gas  Distribution  asks 
the  Commission  to  clarify  that  if  a 
shipper  is  expected  to  pay  a  higher  rate, 
it  must  only  be  in  the  instances  where 
the  other  shipper  is  receiving  the  same 
service.  Distribution  states  that  a 
shipper  may  be  paying  a  higher  rate  on 
a  lateral  built  specifically  for  that 
shipper,  but  this  should  not  impact  a 
long-haul  shipper's  cost. 

New  England  states  that  the  proposal 
will  be  difficult  to  implement.  New 
England  states  that  it  will  not  always  be 
a  simple  matter  to  determine  whether  a 
pipeline  is  full — the  fact  that  there  is  a 
competing  bid  does  not  necessarily 
means  that  the  system  is  full — if  the 
competing  bidder  is  a  new  shipper,  it 
may  simply  mean  that  the  "old" 
capacity  held  by  the  existing  shipper  is 
a  better  deal  for  the  new  shipper. 

The  fact  patterns  presented  by  the 
petitioners  are  complicated,  and  the 
Commission  concludes  that  it  will  be 
preferable  to  address  complex  factual 
situations  if  and  when  they  arise  in  the 
individual  pipeline  proceedings  to 
implement  the  ROFR  pricing  policy. 
Moreover,  many  of  the  questions  do  not 
have  generic  application  but  are  specific 
to  the  particular  factual  circumstances 
on  a  particular  pipeline  system.  The 
implementation  mechanism  chosen  by 
the  Commission  will  permit  the 
Commission  and  the  parties  to  consider 
all  the  relevant  facts  in  the  specific 
context  before  applying  the  general 
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■"  M>\  KUfs  an  i-xainplc  where  h  shipper  b»s 
l.inK-hHiil  I  rfpai  it\  on  zones  1-5  of  h  zoned  system, 
and  an  im.reniental  rate  is  in  effw  I  on  zone  5  anil 
asks.  if.  at  the  i  one  liision  of  the  lontrac  I.  another 
potential  shipper  bids  un  zone  five  capatitv.  must 


the  existing  shipper  match  the  bid  for  zone  5  short- 
haul,  plus  the  maximum  system-wide  maximum 
rate  for  the  haul  across  zones  1—4. 

'**  AG.^  posits  a  situation  where  a  new  potential 
shipper  seeks  10.000  Dth  per  day  of  capacity  on 
incremental  facilities  bearing  an  incremental  rate, 
and  at  the  same  time.  50.000  Dth  per  day  is  expiring 
under  contracts  containing  the  regulatory  right  of 
first  refusal,  and  asks  whether  the  holders  of  ail 
50,000  Dth  per  day  must  match  the  incremental  rate 
offered  by  the  potential  shipper. 


pricing  policy.  Some  of  the  issues  raised 
by  the  petitioners,  however,  can  be 
clarified  here.  Thus,  the  Commission 
clarifies  that  the  existing  shipper  must 
match  the  highest  bid  incremental  rate 
up  to  the  maximum  incremental  being 
paid  on  the  system.  If  there  is  a  factual 
question  as  to  whether  there  is  sufficient 
capacity  to  satisfy  demand  on  a 
particulcir  pipeline,  that  issue  can  be 
addressed  in  the  individual  proceeding, 

7.  Geographical  Segmentation 

In  Order  No,  637,  the  Commission 
stated  that  it  would  not  enhance  the 
right  of  first  refusal  by  holding  that  it 
can  be  exercised  for  a  geographic 
portion  of  the  existing  contract,  as 
requested  by  several  petitioners.  The 
Commission  explained  that  the  purpose 
of  the  right  of  first  refusal  is  to  protect 
the  captive  customer's  historical  service, 
and  therefore  it  should  apply  only  when 
the  existing  shipper  is  seeking  to 
contract  for  its  historical  capacity.  The 
Commission  further  explained  that  the 
right  of  first  refusal  is  a  limited  right 
and  was  never  intended  to  permit 
shippers  to  increase  or  change  their 
service. ^'•^  It  is  intended  to  be  a  means 
of  defense  against  pipeline  mcirket 
power,  not  a  mechanism  to  award  an 
existing  shipper  a  preference  over  a  new 
shipper  for  a  different  service. 

A  shipper  that  can  terminate  a 
geographic  portion  of  its  historical 
service  must  have  alternatives  in  the 
market  that  can  substitute  for  its 
historical  service,  and  therefore  the 
Commission  has  concluded  as  a  matter 
of  policy  that  such  a  shipper  does  not 
require  the  protection  of  the  ROFR. 
Further,  as  the  Commission  stated  in 
Order  No,  637,  permitting  the  exercise 
of  the  ROFR  for  a  geographic  portion  of 
the  historical  capacity  could  leave  the 
capacity  unused,  and  thus  burden  the 
pipeline  and  its  other  customers  with 
the  unused  capacity.  Therefore,  the 
Commission  concluded  that 
maintaining  the  current  policy  and  not 
expanding  the  right  of  first  refusal 
strikes  the  appropriate  balance  between 
protecting  the  historic  service  of  the 
captive  customer  and  not  burdening  the 
pipeline  and  its  other  customers  with 
unused  capacity,  AGA,  Keyspan,  Koch, 
and  New  England  seek  rehearing  of  the 
Commission's  decision  on  this  issue. 

The  petitioners  argue  that  while  the 
Commission  has  characterized  its 
decision  as  a  refusal  to  enhance  the 
ROFR,  current  Commission  policy 
permits  exercise  of  the  ROFR  for  a 


geographic  portion  of  the  capacity.  They 
argue  that  Order  No.  636-A  provides 
that  the  ROFR  applies  to  a  "portion"  of 
the  pipelines  capacity  without 
restricting  the  definition  of 
"portion,"-""'  and  that  subsequently,  in 
Williams  Natural  Gas  Co.-'*''  the 
Commission  applied  this  policy  to 
permit  a  shipper  to  exercise  its  right  of 
first  refusal  to  retain  its  market  area  and 
storage  area  portion  of  a  service 
agreement,  but  not  the  production  area 
capacity.  Keyspan  states  that  Order  No. 
637  is  also  inconsistent  with  the 
Commission's  reasoning  in  Tennessee 
Gas  Pipeline  Co.,-'*'^  where  the 
Commission  held  that  because  the 
pipeline's  tariff  did  not  require  shippers 
to  take  transportation  in  both  the 
production  and  market  area,  customers 
renewing  their  contracts  could  choose 
not  to  take  production  area  capacity 
These  petitioners  argue  that  the 
Commission  has  failed  to  provide  an 
adequate  basis  for  its  departure  from  its 
prior  holdings. 

The  Conunission's  decision  is  not  a 
departure  from  its  prior  holdings. 
While,  as  the  parties  point  out.  Order 
No.  636  provides  that  the  ROFR  applies 
to  a  "portion"  of  the  pipeline's  capacity 
without  defining  the  word  "portion." 
the  Commissions  subsequent  decisions 
interpreting  the  scope  of  the  term 
"portion"  have  defined  "portion"  to 
include  a  volumetric  portion  of  the 
capacity,  but  have  decline  to  extend  the 
definition  to  include  a  geographic 
potion.  Thus,  in  Transcontinental  Gas 
Pipeline  Co.-"^  the  Conunission 
explained  that  the  question  of  whether 
the  ROFR  should  apply  to  a  geographic 
portion  of  the  capacity  is  a  different 
question  fi-om  whether  it  should  apply 
to  a  volumetric  portion  of  the  capacity, 
and  raises  different  policy  concerns. 
Upon  further  consideration  of  these 
policy  issues,  the  Commission 
determined  in  Order  No.  637  that 
extending  the  ROFR  to  allow  it  to  be 
exercised  for  a  geographic  portion  of  the 
capacity  would  not  be  consistent  with 
its  original  purpose.  As  the  Commission 
explained  in  Order  No.  637.  the  ROFR 
is  intended  to  protect  captive  customers 
and  their  historic  capacity  against  the 
pipeline's  exercise  of  market  power,  and 
is  not  intended  to  give  existing  shippers 
an  advantage  over  other  customers 


'*^  As  the  Commission  stated  in  Williams  Natural 
Gas  Company.  65  FERC  161.221  at  62,013  11993). 
"the  character  of  the  service  being  provided  under 
the  expiring  contract  cannot  be  changed  through 
use  of  the  tight  of  first  refusal." 


^*'>  AGA  cites  Order  No.  636-A.  FERC  Stats,  & 
Regs.  (Regulations  Preambles  1991-1996]  1  31,950 
at  30.635  (19921 

-■•"81  FERC  161.350  at  62.627-28  [William!^  t). 
rehg.  83  FERC  161.052  {Williams  I[]  (1997) 

^"76  FERC  161. 022  at  61. 128-29  (19991. 

2«88  FERC  1  61.155.  reAg  denied.  88  FERC 
161.295  (1999)   See  also  Texas  Eastern 
Transmission  Corp..  88  FERC  161.167.  reh  g 
denied.  88  FERC  1  61.291  (1999) 
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stiekin^  now  or  diffftrtnit  service  from 
the  pipeline  The  Williams  decision  is 
not  to  the  contrary.  In  Williams  the 
Commission  addressed  a  specific  factual 
situation  where  no-notice  service  on  the 
pipeline  had  separate  transportation  and 
storage  components.  In  Williams,  the 
(Commission  limited  its  holding  to  a 
situation  where  service  was  provided  in 
the  production  area  and  the  market  area 
under  different  rates  schedules,  and  the 
('ommission  expressly  stated  that  it 
"does  not  reach  the  issue  of  the  existing 
shippers'  ahility  to  bid  for  different 
volumes  of  capacity  in  different  zones 
under  the  same  rate  schedule  "   '"  Thus, 
the  Commission's  decision  in  that  case 
was  not  a  generic  holding,  but  was 
based  on  the  specific:  service 
characteristic;s  of  the  pipeline. 

Because  of  the  potential  impact  on 
pipeline  recovery,  the  Commission  will 
not  make  a  generic  finding  that  shippers 
mav  exercise  their  ROFR  for  a 
geographu  portion  of  its  capacity  The 
determination  whether  this  result  is 
justified  in  a  particular  case  will  depend 
(»n  the  spet.ific  facts,  as  was  the  case  in 
Williams  and  Ti'mu'sscf 

The  petitioners  challenge  the 
ac(  urac  V  of  th»?  Commission's  statement 
that  a  shipper  that  can  terminate  a 
geographic  portion  of  its  historical 
servH  e  mu.st  have  alternatives  in  the 
marketplai:e  that  i  an  substitute  for  its 
historual  service  and  therefore  is  not  a 
captive  customer  that  requires  the  right 
of  first  refusal  Thev  assert  that  a 
customer  seeking  to  retain  a  portion  of 
its  service  is  in  all  likelihood  a  (.aptive 
customer  with  respect  to  the  portion  of 
the  service  it  .se»iks  to  retain,  and  that  if 
the  pipc'line  c:an  use  its  monopoK 
power  in  the  market  area  to  re<|uire  a 
shipp»'r  to  pure  has*'  c  apacitv  in  the 
production  area,  the  shipper  really  does 
not  have  alternatives  New  England 
states  that  because  the  Commission's 
factual  conclusion  is  mac  c  urate,  the 
decision  to  deny  ROF-K  protec  Iwrn  to 
customers  seeking  to  take  a  geographic 
portion  of  fh»<ir  i  urreiit  c  apac  itv  does 
not  meet  tht?  standard  set  forth  by  the 
fW," court  —  it  does  not  adequately 
protec  t  captive  customers  from  the 
exercise  of  pipeline  market  power 

The  petitioners  also  state  that  the 
Commission's  ( one  t-rns  about  unused 
capac  ity  do  not  justify  its  decisicm  AGA 
assc^rts  that  these  c:onc  ttrns  are 
spec  ulative  because  pro|ec;tions  for 
incireased  gas  usage  over  the  next 
dt><:ade  suggest  that  i  ap.ic  ity  lurnbac  k 
by  I.IDCs  may  not  i  reate  significant 
problems  for  interstate!  pipelines,  and 
that  if  unsubsc  ribed  c  apac  ity  docN 
result,  there  are  effe«:tive  policies  for 


addressing  turnback  c:apacity  generally 
and  in  individual  pipeline  proceedings. 
Keyspan  states  that  the  Commission 
does  not  explain  why  it  is  appropriate 
for  captive  customers,  rather  than  the 
pipeline,  to  bear  this  burden  In 
addition,  Keyspan  states  that  the  court's 
decision  in  Municipal  Defense  Group  v. 
FERCIMDGI-^'''  cited  by  the 
Commission  does  not  support  its 
d(H:ision  on  geographical  segmentation. 
Keyspan  states  that  in  that  case  the 
c:ourt  decided  that  customers  competing 
for  new  capacity  must  do  so  on  an  equal 
basis,  while  here  the  customers  seeking 
to  use  the  R{3FR  are  not  seeking  new 
c  apacity;  they  are  seeking  capacity  to 
which  they  have  a  right  under  section 
7(b)  of  the  NCA  In  addition,  Keyspan 
states  that  the  Commission  has  held  that 
third  parties  can  submit  a  bid  for  a 
porticm  of  a  customer's  capac;ity  that  is 
subjec:t  to  the  ROFR.-'-  Keyspan  argues 
that  to  the  extent  that  third  parties  c:an 
bid  for  a  geographic  portion  of  a 
c:ustomers  capacity,  the  existing 
c:ustomer  cannot  be  said  to  be 
competing  with  a  third  party  on  a  level 
playing  filed  as  was  the  case  in  .Vf/X^ 

These  arguments  ignore  the  fact  that 
the  ROFR  is  intended  to  protect  the 
historic  servic;e  cjf  captive  customers 
from  the  pipeline's  exercise  of  market 
power  It  is  not  intended  to  give  existing 
shippers  an  advantage  over  other 
shippers  in  bidding  for  a  different  or 
new  service.  What  the  petitioners  seek 
on  rehearing  is  a  prefenmce  to  obtain 
pipeline  service  over  other  shippers 
where  that  servic;e  is  limited  and  is  of 
high  value,  and  at  the  same  time  obtain 
the  ability  to  change  the  character  of 
ihcMr  historic:  servic:e  by  eliminating 
geographic  sctgments  that  are  of  less 
value  The  ROFR  allows  the  captive 
customer  to  keep  its  historic  c:apacity, 
but  only  when  the  customer  bids  for 
that  capacity  If  a  customer  with  a  ROFR 
diK;idcs  that  it  wants  to  c:hange  its 
historic  ser\ ice  and  compc^tt*  with  other 
shippers,  it  c:an  always  do  so.  but  it 
cannot  retain  the  ROFR  to  give  it  a 
competitive  advantage  over  other 
shippers  in  thc'se  c  irc:umstanc:«»s. 
Moreover,  if  a  third  party  bids  for  a 
portion  of  their  capacity,  they  may 
exercise  their  ROFR  to  retain  the 
c:apac:itv  and  thus,  contrary  to  Keyspan's 
argument,  the  existing  c:ustomer  has  an 
advantage  over  the  third  party  bidder 

The  petitioners  also  argue  that  the 
same  rationale  that  the  ("ommission 
iiM-d  in  determining  that  a  c  ustomer  can 
I'xcrc  ise  lis  ROn<  for  a  volumetric 
poticjn  of  the  customer's  capacity 
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applies  with  regard  to  a  geographic 
portion  of  the  capacity.  They  assert  that 
the  Commission  acknowledged  that  the 
purpose  of  allowing  the  existing 
capacity  holder  to  exercise  its  ROFR  to 
retain  a  volumetric  portion  of  its 
capacity  was  to  ensure  against  the 
inefficient  or  unnecessary  holding  of 
capacity  at  the  expiration  of  the 
contract.  They  assert  that  the 
(Commission  has  failed  to  provide  a 
persuasive  rationale  for  requiring  the 
inefficient  retention  of  capacity  on  a 
geographic  basis. 

However,  there  are  different 
considerations  involved  in  permitting  a 
shipper  to  take  a  geographical  portion  of 
its  capacity.  Allowing  shippers  to 
cherry  pick  '  the  most  desirable 
segments  of  their  historic  capacity  is  far 
more  likely  to  leave  the  pipeline  with 
stranded  capacity  than  permitting  a 
customer  to  take  a  volumetric  portion 
for  the  entire  length  of  the  haul.  Further, 
it  gives  the  shipper  with  the  ROFR  a 
competitive  advantage  over  other 
shippers,  while  allowing  a  shipper  to 
take  a  volumetric  portion  of  the  capacity 
merely  allows  the  customer  to  adjust  its 
volume  of  capacity  under  c:ontract  to 
meet  a  changing  demand. 

The  petitioners  also  argue  that  Order 
No  637  is  inconsistent  with  the 
Commission's  policy  of  fostering 
competition.  They  state  that  allowing 
shippers  to  exercise  their  right  of  first 
refusal  for  a  geographic  portion  of  the 
capacity  will  promote  market  centers 
and  liquid  gas  trading  points,  and 
facilitate  the  development  of  a 
competitive  market  that  the  Commission 
hopes  to  achieve  in  this  order.  Koch 
argues  that  it  is  anticompetitive  to  allow 
pipelines  to  require  that  shippers  in  the 
market  area  must  hold  capacity  in  the 
production  area,  and  this  limits 
customer's  choices  and  the  competitors 
ability  to  serve  customers  on  these  lines. 

Koch  acknowledges  that  it  would  be 
inappropriate  to  allow  a  customer  to 
c  arve  out  a  small,  discrete  portion  of  its 
capacity  and  exercise  its  right  of  first 
refusal  on  only  that  portion,  but  that  it 
is  different  to  allow  a  customer  to 
exercise  its  right  of  first  refusal  for  a 
pipeline's  market  area  facilities  so  that 
it  could  select  the  production  area 
facilities  of  another  pipeline.  Koch  and 
Keyspan  argue  that  this  change  would 
allow  customers  to  benefit  from 
wellhead  competition  and  bring  all  the 
benefits  of  competition  to  parties  that 
historically  have  been  subject  to  the 
market  power  of  the  longline  pipelines. 
Keyspan  argues  that  the  Commission's 
failure  to  afford  captive  customers  the 
same  choices  as  customers  with 
alternatives  is  unduly  discriminatory 
and  cannot  be  reconciled  with  the 


court's  decision  in  Maryland  Peoples 
Counsel  v.  FERC^^^  and  Maryland 
Peoples  Counsel  V.  FERC.^^'*  Keyspan 
states  that  in  those  decisions,  the  court 
held  that  the  Conunission  could  not 
adequately  explain  its  decision  to 
exclude  captive  customers  from  the 
benefits  of  certain  pipeline  programs, 
and  that  therefore  the  programs  were 
unduly  discriminatory.  Similarly, 
Keyspan  argues,  in  this  case,  the 
Commission  has  failed  to  explain  its 
decision  to  refuse  to  afford  captive 
customers  the  ability  to  exercise  their 
ROFR  rights  to  choose  to  renew  only 
certain  geographic  portions  of  their 
contracts  even  though  such  alternatives 
are  available  to  customers  with 
competitive  options. 

Koch  states  that,  contrary  to  the 
Commission's  assertion,  this  would  not 
change  the  type  of  service  that  the 
shipper  is  receiving.  Koch  states  that  the 
only  change  would  be  to  the  primary 
receipt  points,  and  that  all  other  aspects 
would  remain  the  same,  including  the 
type  of  service  and  contract  term. 
Keyspan  also  states  that  on  a  long-line 
system,  transportation  typically  can  be 
purchased  on  an  individual  zone  basis 
and,  as  a  result,  permitting  customers  to 
exercise  their  RCDFR  on  a  geographic 
basis  does  not  permit  shippers  to  change 
their  existing  service.  Koch  states  that  if 
the  service  the  customer  is  purchasing 
is  a  production  area  to  market  area 
service,  then  it  is  an  anti-competitive 
tying  arrangement  that  the  Commission 
should  eliminate  independent  of  its 
right  of  first  refusal  policy. 

Koch  states  that,  not  only  does  this 
policy  cause  an  inefficient  allocation  of 
capacity,  it  also  sends  garbled  price 
signals  regarding  the  construction  of 
new  capacity  and  the  corresponding 
value  of  that  new  capacity.  Koch  states 
that  this  distorted  information  will  lead 
to  overbuilding  of  capacity  by  the  wrong 
pipeline,  which  will  eventually  lead  to 
stranded  costs.  If  the  Commission  does 
not  grant  rehearing  on  this  point,  Koch 
asks  that  the  Commission  direct  the 
pipelines  to  amend  their  tariffs  to 
provide  that  a  customer  can  lose  its 
ROFR  only  if  another  customer  agrees  to 
pay  a  rate  that  has  a  higher  net  present 
value  for  the  original  long  haul  than  the 
customer  is  willing  to  pay  for  the  short 
haul. 

Shippers  with  a  ROFR  have  the  same 
rights  to  bid  on  geographic  portions  of 
a  system,  and  not  on  other  portions  of 
the  system,  such  as  the  production  area, 
as  any  other  shipper.  Thus,  this  is  not 
similar  to  Maryland  Peoples'  Counsel 
where  captive  customers  were  denied  a 


benefit  that  was  provided  to  non-captive 
customers.  However,  when  bidding  for 
a  geographical  portion  of  its  capacity, 
the  existing  customer  must  compete 
with  other  shippers  on  an  equal  basis, 
and  not  have  an  advantage  through  the 
ROFR.  If  another  bidder  creates  a  greater 
net  present  value  by  bidding  for  a  long- 
haul,  then  that  bidder  should  receive 
the  capacity.  If  the  customer  with  the 
ROFR  produces  the  highest  net  present 
value  with  a  bid  for  less  than  the  full 
length  of  haul,  then  it  may  be  able  to  get 
the  capacity.  This  benefits  the  system  as 
a  whole  and  most  customers  because  it 
brings  more  revenue  to  the  system,  and 
the  Commission  has  consistently 
allowed  pipelines  to  allocate  their 
capacity  on  that  basis. ^^"^ 

Texas  Eastern  seeks  clarification,  or  in 
the  alternative,  rehearing  of  the 
Commission's  discussion  in  Order  No. 
637  of  the  shippers'  right  to  exercise  its 
ROFR  for  a  volumetric  portion  of  its 
capacity.  Texas  Eastern  asks  the 
Commission  to  clarify  that  its  customers 
do  not  have  the  right  to  unilaterally 
terminate  portions  of  their  agreements 
unless  Texas  Eastern  has  provided 
notice  of  termination  because  that  is  the 
way  Texas  Eastern's  approved  tariff 
operates.  National  Fuel  raises  the  same 
issue  with  regard  to  Texas  Eastern's 
tariff  and  asks  the  Commission  to  clarif\' 
that  where  a  tariff  is  inconsistent  with 
the  shipper's  right  to  reduce  its 
volumetric  capacity,  the  pipeline  should 
be  required  to  file  tariff  language 
consistent  with  the  Commission's 
clarification. 

The  Commission  will  not  address  any 
tariff-specific  issues  in  this  proceeding. 
However,  the  Commission  has  held  that 
the  regulatory  right  of  first  refusal 
permits  the  capacity  holder  to  elect  to 
retain  a  volumetric  portion  of  its 
capacity,  regardless  of  the  terms  of  any 
tariff.  If  there  are  any  issues  regarding  a 
specific  tariff  provision,  they  may  be 
addressed  in  the  individual  compliance 
filings. 

8.  Five- Year  Cap 

In  Order  No.  637,  the  Commission 
stated  that  it  would  not  change  the 
length  of  the  term  matching  cap  at  this 
time.  In  Order  No.  636-C,  the 
Commission  had  determined  a  five-year 
matching  cap  was  appropriate  given  the 
evidence  in  that  record  of  the  industry 
trends  in  contract  length,  and  none  of 
the  petitioners  in  this  proceeding 
presented  evidence  to  show  that  a  five- 
year  contract  is  atypical  in  the  current 
market. 


On  rehearing,  INGAA,  Great  Lakes, 
and  The  Williams  Companies  argue  that 
the  Commission  should  remove  the  term 
matching  cap.  These  petitioners  argue 
that  there  is  evidence  showing  adverse 
consequences  of  the  five-year  cap,''^'^ 
and  that  the  five-year  cap  continues  a 
fundamental  imbalance  in  the  risks 
assumed  by  a  pipeline  and  shipper. 

INGAA  argues  it  is  illogical  and 
unsupportable  to  retain  the  term 
matching  cap  on  the  basis  that  it  is  the 
median  length  of  long-term  contracrts 
entered  into  since  January  1.  1995. 
INGAA  states  that  this  U-eats  half  of  all 
renewal  contracts  entered  into  since 
January  1,  1995  as  unreasonable,  when 
in  fact  the  market  has  determined  that 
contracts  having  terms  longer  than  five 
years  are  necessary  or  appropriate  based 
on  commercial  considerations.  INGAA 
argues  that  the  Commission  should  lift 
the  cap  and  permit  market  forces  to 
determine  what  length  of  contract  an 
existing  shipper  must  match. 

TWC  and  (ireat  Lakes  assert  that 
shippers  that  have  competitive 
alternatives  do  hold  maximiun  rate  firm 
contracts  with  rights  of  first  refusal,  and 
TWC  argues  that  the  Commission 
should  conclude  that  the  five-year 
matching  cap  will  not  apply  unless  the 
shipper  makes  a  positive  showing  that 
it  is  a  captive  customer  and  has  no 
available  alternatives.  In  addition.  Great 
Lakes  asserts  that  removal  of  the  five- 
year  cap  does  not  create  any 
unreasonable  disadvantages  for  the 
existing  shipper  because  if  there  are  no 
other  bidders,  the  existing  shipper  can 
renew  its  contact  for  any  period,  and  if 
there  are  bidders,  it  can  renew  its 
contract  by  matching  whatever  term 
another  shipper  is  willing  to  offer. 
Finally,  Great  Lakes  argues  that  the 
Commission's  retention  of  the  five-year 
cap  is  inconsistent  with  its  decision  on 
R(DFR  incremental  pricing.  Great  Lakes 
argues  that  since  it  is  appropriate  to 
subject  a  renewing  shipper  to  market 
forces  with  regard  to  price,  it  is  also 
appropriate  to  subject  renewing 
shippers  to  market  forces  with  regard  to 
contract  term. 

The  Commission  adopted  the  five- 
vear  matching  cap  in  Order  No.  636-C 
in  response  to  the  Court's  remand  of  the 
20-year  matching  cap  in  UDC.  In  UDC. 
the  court  approved  of  the  concept  of  a 
term-matching  limitation  'as  a  rational 
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2^'  See  Tennessee  Gas  Pipeline  Co..  91  FERC 
I  61.053  (2000) 


2^*ING.^A  argues  that  it  ( uu!d  result  in 
substantial  turnback  capacity  due  \v  the  ROFR  v 
bias  toward  one-vear  contracts  Great  Lakes  argues 
that  the  five-year  matching  cap  places  an 
unnecessar\  stranded  capacity  risk  on  the  pipeline 
because  it  cannot  sell,  combine  with  other  capacity 
becoming  available,  or  reduce  the  need  for 
mcremental  expansions  by  utilizing  the  excising 
shippers  capacity  until  the  shipper  rejects  its 
RCOFR. 
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means  of  fnuiiatinn  a  compctitivf 
market  for  allocating  firm  transportation 
capacity."  -"'"  hut  found  that  the 
Ciommission  had  faihul  to  lustifv  a  20- 
vear  matching  cap.  Thus,  eliminating 
the  tnrm-matt:hing  cap  as  requested  hv 
the  parties  is  not  consistent  with  the 
(Courts  opinion  in  L'DC  As  the 
(Commission  explained  in  Order  No 
637.  there  is  no  evidentiar\'  hasis  at  this 
time  for  changing  the  5-vear  matching 
cap  The  pipelines  are  not 
di.sadvantaged  bv  the  term-matching  cap 
because  it  merely  substitutes  for  the 
section  7(b)  requirement  that  the 
pipeline  obtain  permission  prior  to 
abandoning  service 

B  Nef(nti(itfd  Terms  and  Conditions 

In  Order  No  637.  the  ("ommission 
determined  not  to  njove  forward  at  this 
time  with  pre-approved  negotiated 
terms  and  conditions  of  service  The 
CCommission  explained  that  pipelines 
have  bwn  able  to  create  open  access 
tariff-based  .services  with  enhanced 
flexibilitv  for  scheduling  and  handling 
imbalances  without  having  to  ntfgotiafe 
terms  and  conditions  of  service  with 
individual  shippers,  and.  then^fore.  it  is 
not  crlear  that  pre-apj)roved  negotiated 
terms  and  conditions  of  service  are 
necessary  P'urther,  the  (Commission 
explained  that  the  negotiation  of  terms 
and  conditions  of  service  is  directly 
related  to  the  question  of  whether  the 
(Commission  needs  to  revise  its 
regulatory  policy  to  accommodate  a 
dual  market  stnicture  in  which  some 
shippers  with  sufficient  alternatives 
want  to  negotiate  terms  and  ((inditions 
of  service  while  other  shippers  remain 
captive,  still  subject  to  the  pipeline's 
market  power  Thus,  the  Commission 
concludtid  that  the  development  of  a 
two-track  regulator\'  model  rt^quires 
further  study  of  the  interrelation 
between  various  aspects  of  Commission 
regulatory'  polic:y  TWC.  Amoco,  NGSA, 
INCAA.  and  CN(;  have  asked  for 
rehearing  or  clarification  of  this  portion 
of  Order  No.  637 

TW(;  asserts  that  it  is  concerned  that 
the  Commission's  existing  pro<:edures 
for  implementing  new  rate  schedules 
and  non-conforming  contracts  are  too 
slow  and  cumbersome  to  respond  to  the 
needs  of  the  marketplace,  and  argues 
that  the  (iommission  should  grant 
rehearing  and  permit  negotiated  rates 
and  terms  and  conditions  of  service. 
However,  as  explained  above,  in  Order 
No  637.  the  (Commission  exercised  its 
di.scretion  to  defer  further  consideration 
of  this  issue  b«H:ause  it  rai.ses  other 
policy  questicms  that  are  not  the  subjecrt 
of  this  proceeding  There  is  no  basis  for 
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granting  rehearing  of  this  decision,  and 
TVV(;s  request  for  rehearing  is  denied. 

Amoco  and  NGSA  ask  the 
(Commission  to  further  clarifv  the 
disfin(  tion  between  negotiated  rates  and 
negotiated  terms  and  conditions,  and 
how  it  will  treat  capacity  turnback 
issues.  INGAA  and  CNG  urge  the 
(Commission  to  move  forward  with 
allowing  negotiated  terms  and 
conditions  as  soon  and  feasible,  and,  in 
the  interim,  to  be  responsive  to 
innovative  .service  offerings  that  may  be 
filed  within  the  existing  regulatory 
framework. 

In  Oder  No.  637.  the  Commission 
explained  that  it  is  not  possible  to 
formulate  generic  definitions  applicable 
to  all  potential  situations,  but  generally 
the  (Commission  considers  negotiated 
terms  and  conditions  to  be  related  to 
operational  (  onditions  of  transportation 
service  while  negotiated  rates  would 
include  the  price,  the  term  of  service, 
the  receipt  and  deliver\-  points,  and  the 
(juantity  A  negotiated  rate  would  not 
include  conditions  or  activities  related 
to  the  transportation  of  gas  on  the 
pipeline,  such  as  .scheduling, 
imbalances,  or  operational  obligations, 
such  as  OF(Js  The  (Commission  will  not 
further  define  the  terms  in  this 
proceeding,  but  will  consider  specific 
issues,  including  capacity  turnback 
issues,  in  response  to  the  service 
offerings  filed  in  individual  pipeline 
proceedings. 

V.  Miscellaneous  Issues 

A   Corrections  to  Regulations 

In  Oder  No.  637,  the  Commission 
sought  to  consolidate  its  reporting 
requirements  for  pipelines  providing 
open  access  service  under  subpart  B 
(transportation  under  .section  311  of  the 
NGPA)  and  subpart  G  (open  access 
transportation  under  the  NGA)  in  a 
single  section,  §  284  13   But  the  reports 
concerning  bypass  of  LDC  facilities 
required  under  subpart  B  («»  284.106) 
were  not  included  in  §284.13, 
remaining  in  §  284  106  Prior  to  (3rder 
No  637,  subpart  G  pipelines  were 
required  to  file  bypass  reports,  because 
§  284.223(b)  contained  a  cross-reference 
requiring  subpart  G  pipelines  to  comply 
with  each  of  the  reporting  requirements 
in  «j  284.106.  which  included  the  bypass 
reports  However,  in  Order  No.  637, 
<»  284  223fb)  was  removed,  with  the 
unintended  effect  of  eliminating  the 
existing  retjuirement  that  subpart  G 
pipelines  file  bypass  reports.  To  correct 
this  error,  the  (Commission  is  revising 
the  regulations  to  include  the  bypass 
reports  in  «j  284  13(f),  so  that  the  pre- 
exi.sting  requirement  for  both  subpart  B 


and  subpart  G  pipelines  to  file  bypass 
reports  will  be  maintained. 

B.  Filing  of  Pro  Forma  Tariff  Sheets 

The  (Commission's  April  12,  2000 
order-"'"  established  a  schedule  for 
pipelines  to  file  the  pro  forma  tariff 
sheets  net;essar>-  to  comply  with  the 
regulations  governing  scheduling, 
segmentation,  and  penalties.  Pipelines 
making  pro  forma  tariff  filings  in 
response  to  this  order  must  make  these 
filings  as  new  RP  dockets  and  should 
file  the  pro  forma  tariff  sheets  on  paper 
as  well  as  electronically  as  provided  in 
section  154.4  of  the  Commission's 
regulations.'"^^"  To  reduce  the  burden 
required  to  convert  the  pro  forma  tariff 
sheets  to  final  sheets,  the  pro  forma 
sheets  should  be  filed  as  if  they  are 
proposed  revisions  of  sheets  in  the 
existing  tariff  volume  (with  changes 
identified  as  provided  in  Section 
154.201  of  the  Commission's 
regulations)  with  the  words  Pro  Forma 
before  the  volume  name,  e.g..  Fourth 
Revised  Sheet  No.  150,  FERC  Gas  Tariff, 
Pro  Forma  Third  Revised  Volume  No.  1. 
For  the  electronically  filed  tariff  sheets. 
Pro  Forma  should  be  inserted  at  the 
beginning  of  the  name  field  (VolumelD) 
in  the  Tariff  Volume  Record,  i.e..  the 
TF02  record.  When  the  pipeline  files  the 
final  tariff  sheets,  it  need  only  remove 
the  phrase  pro  forma  for  any  unchanged 
sheets. 

Pipelines  should  file  the  electronic 
pro  forma  tariff  sheets  through  Internet 
E-Mail  to  637FASTR©ferc.fed.us  in  the 
following  format:  on  the  subject  line, 
specify  the  name  of  the  filing  entity;  in 
the  body  of  the  E-Mail,  specify  the 
name,  telephone  number,  and  E-Mail 
address  of  a  contact  person;  the  pro 
forma  tariff  sheets  should  be  attached  to 
the  E-Mail  message.  The  Commission 
will  send  a  reply  to  the  E-Mail  to 
acknowledge  receipt.  Questions  about  E- 
Mail  filing  should  be  directed  to  Lorena 
Finger  at  202-208-1222,  or  by  E-Mail  to 
lorena. finger@ferc. fed. us,  or  to  Albert 
Rogers  at  202-208-0078  or  by  E-Mail  to 
albert. rogers@ferc. fed. us. 

Pipelines  unable  to  file  using  Internet 
E-Mail  must  file  the  pro  forma  tariffs  on 
diskette  along  with  the  paper  filing  and 
must  label  the  diskette  as  containing  pro 
forma  tariff  sheets. 

VI.  Efiiective  Date 

The  amendments  to  the  Commission's 
regulations  adopted  in  this  order  will 
become  effective  July  5,  2000. 
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List  ofSubiects  in  18  CFR  Part  284 

Continental  shelf;  Incorporation  by 
reference;  Natural  gas;  Reporting  and 
recordkeeping  requirements. 

By  the  Commission.  Commissioner  Massey 
concurred  with  a  separate  statement 
attached. 

Linwood  A.  Watson,  Ir„ 
Acting  Secretary. 

In  consideration  of  the  foregoing,  the 
Commission  amends  Part  284,  Chapter  1, 
Title  18,  Code  of  Federal  Regulations,  as 
follows. 

PART  284^-CERTAiN  SALES  AND 
TRANSPORTATION  OF  NATURAL  GAS 
UNDER  THE  NATURAL  GAS  POLICY 
ACT  OF  1978  AND  RELATED 
AUTHORITIES 

1.  The  authority  citation  for  Part  284 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  717-717w,  3301- 
3432;  42  U.S.C.  7101-7532;  43  U.S.C.  1331- 
1356. 

2.  In  §284.8,  paragraph  (i)  is  revised 
to  read  as  follows: 

§  284.8    Release  of  firm  transportation 
service. 

***** 

(i)  Waiver  of  maximum  rate  ceiling. 
Until  September  30.  2002,  the  maximum 
rate  ceiling  does  not  apply  to  capacity 
release  transactions  of  less  than  one 
year.  The  provision  of  paragraph  (h)(1) 
of  this  section  providing  an  exemption 
from  the  posting  and  bidding 
requirements  for  transactions  at  the 
applicable  maximum  tariff  rate  for 
pipeline  services  will  not  apply  as  long 
as  the  waiver  of  the  rate  ceiling  is  in 
effect.  With  respect  to  releases  of  31 
days  or  less  under  paragraph  (h)  of  this 
section,  the  requirements  of  paragraph 
(h)(2)  of  this  section  will  apply  to  all 
such  releases  regardless  of  the  rate 
charged. 

3.  In  §  284.12,  the  first  sentence  of 
paragraph  (c)(2)(iii)  and  paragraph 
(c)(2)(v)  are  revised  to  read  as  follows: 

S  284.1 2    Standards  for  pipeline  tiusiness 
operations  and  communications. 

***** 

(c)*  *  * 

(2)*    *    * 

(iii)  Imbalance  management.  A 
pipeline  with  imbalance  penalty 
provisions  in  its  tariff  must  provide,  to 
the  extent  operationally  practicable, 
parking  and  lending  or  other  services 
that  facilitate  the  ability  of  its  shippers 
to  manage  transportation  imbalances. 


(v)  Penalties.  A  pipeline  may  include 
in  its  tariff  transportation  penalties  only 


to  the  extent  necessary  to  prevent  the 
impairment  of  reliable  service.  Pipelines 
may  not  retain  net  penalty  revenues,  but 
must  credit  them  to  shippers  in  a 
manner  to  be  prescribed  in  the 
pipeline's  tariff.  A  pipeline  with  penalty 
provisions  in  its  tariff  must  provide  to 
shippers,  on  a  timely  basis,  as  much 
information  as  possible  about  the 
imbalance  and  overrun  status  of  each 
shipper  and  the  imbalance  of  the 
pipeline's  system. 
***** 

4.  In  §  284.13,  paragraphs  (b)(1) 
introductory  text,  fb)(l)(viii),  (i3)(2) 
introductory  text,  b(2)(iv),  (b)(2)(vi),  and 
paragraph  (d)(1)  are  revised,  and 
paragraph  (f)  is  added,  to  read  as 
follows: 

§  284.13    Reporting  requirements  for 
interstate  pipelines. 

***** 

(b)  *  *  * 

(1)  For  pipeline  firm  service  and  for 
release  transactions  under  §  284.8,  the 
pipeline  must  post  with  respect  to  each 
contract,  or  revision  of  a  contract  for 
service,  the  following  information  no 
later  than  the  first  nomination  under  a 
transaction: 
***** 

(viii)  Special  terms  and  conditions 
applicable  to  a  capacity  release 
transaction,  including  all  aspects  in 
which  the  contract  deviates  from  the 
pipeline's  tariff,  and  special  details 
pertaining  to  a  pipeline  transportation 
contract,  including  whether  the  contract 
is  a  negotiated  rate  contract,  conditions 
applicable  to  a  discounted 
transportation  contract,  and  all  aspects 
in  which  the  contract  deviates  from  the 
pipeline's  tariff. 
***** 

(2)  For  pipeline  intemiptible  service, 
the  pipeline  must  post  on  a  daily  basis 
no  later  than  the  first  nomination  for 
service  under  an  intemiptible 
agreement,  the  following  information: 
***** 

(iv)  The  receipt  and  delivery  points 
covered  between  which  the  shipper  is 
entitled  to  transport  gas  at  the  rate 
charged,  including  the  industry 
common  code  for  each  point,  zone,  or 
segment; 
***** 

(vi)  Special  details  pertaining  to  the 
agreement,  including  conditions 
applicable  to  a  discounted 
transportation  contract  and  all  aspects 
in  which  the  agreement  deviates  from 
the  pipeline's  tariff. 
***** 

(d)*   *   * 

(1)  An  interstate  pipeline  must 
provide  on  its  Internet  web  site  and  in 


downloadable  file  formats,  in 
conformity  with  §  284.12  of  this  part, 
equal  and  timely  access  to  information 
relevant  to  the  availability  of  all 
transportation  services  whenever 
capacity  is  scheduled,  including,  but 
not  limited  to,  the  availability  of 
capacity  at  receipt  points,  on  the 
mainline,  at  delivery  points,  and  in 
storage  fields,  whether  the  capacity  is 
available  directly  from  the  pipeline  or 
through  capacity  release,  the  total 
design  capacity  of  each  point  or  segment 
on  the  system,  the  amount  scheduled  at 
each  point  or  segment  whenever 
capacity  is  scheduled,  and  all  planned 
and  actual  service  outages  or  reductions 
in  service  capacity. 
***** 

(f)  Notice  of  bypass.  An  interstate 
pipeline  that  provides  transportation 
(except  storage)  to  a  customer  that  is 
located  in  the  service  area  of  a  local 
distribution  company  and  will  not  be 
delivering  the  customer's  gas  to  that 
local  distribution  company,  must  file 
with  the  Commission,  within  thirty  days 
after  commencing  such  transportation,  a 
statement  that  the  interstate  pipeline 
has  notified  the  local  distribution 
company  and  the  local  distribution 
company's  appropriate  regulator}' 
agency  in  writing  of  the  proposed 
transportation  prior  to  commencement. 

§  284. 1 06    [Removed  and  reserved] 

5.  Section  284.106  is  removed  and 
reserved. 

6.  In  §  284.221,  paragraph  (d){2)(ii)  is 
revised  to  read  as  follows: 

§284.221     General  rule;  transportation  by 
interstate  pipelines  on  behalf  of  ottiers. 

***** 

(d)*   *   * 

(2)*    *    * 

(ii)  Gives  notice  that  it  wants  to 
continue  its  transportation  arrangement 
and  will  match  the  longest  term  and 
highest  rate  for  its  firm  service,  up  to  the 
applicable  maximum  rate  under 
§  284.10,  offered  to  the  pipeline  during 
the  period  established  in  the  pipeline's 
tariff  for  receiving  such  offers  by  any 
other  person  desiring  firm  capacity,  and 
executes  a  contract  matching  the  terms 
of  any  such  offer.  To  be  eligible  to 
exercise  this  right  of  first  refusal,  the 
firm  shipper's  contract  must  be  for 
service  for  twelve  consecutive  months 
or  more  at  the  applicable  maximum  rate 
for  that  service,  except  that  a  contract 
for  more  than  one  year,  for  a  service 
which  is  not  available  for  12 
consecutive  months,  would  be  subject  to 
the  right  of  first  refusal, 
***** 

Note:  The  following  appendix  will  not 
appear  in  the  Code  of  Federal  Regulations 
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Washington  ( las 
Williams  (Companies.  Inc   — Williams 
Willistori  Basin  Interstate  Pipeline 
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MASSh't  ,  (Commissioner,  (uncumng: 
One  aspei  t  of  today's  order  thai  I  would 
regard  as  a  retreat  from  Order  No  f>i7  is  the 
c  harige  in  ttie  lime  at  which  pipelines  must 
file  transactional  reporls   Today's  order 
would  alter  the  liming  of  the 
(  ontemporaneous  posting  of  Iransai  tional 
infoimation,  from  c onlrac  I  exec:ulion  to  first 
nomination  prior  to  gas  flow    (3stensiblv,  this 
is  lieing  done  to  at  hieve  comparabilitv 
lietween  the  reporting  requirements  for 
[upeline  Iransai  tions  and  those  for  capai  it\ 
release  transactions,  whu  h  was  one  of  ihe 
slated  obiectives  of  Order  No.  637   With  this 
change,  however,  one  can  still  regard  the 
pipeline  transac  tional  filing  requirements  as 
(ontemporaneous  if  one  is  referring  to  the 
first  nomination  prior  to  gas  flow 
Nevertheless,  1  would  have  preferred  not  to 
make  this  (  hange 

( )ii  balanc  e,  however,  this  is  a  solid,  well- 
reasoned  order  that  retains  the  i  harac  ler  ot 
the  original  order  in  most  respei  Is 

W  ilh.im  L   Massev. 
(,n;ri;;;;ss;c)ncr 

IKK  Doi    l)()-l.i2Ui  Filed  h-2-OU,  H  4,t  am] 
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DEPARTMENT  OF  EDUCATION 

National  Institute  on  Disability  and 
Rehabilitation  Research;  Notice  of 
Funding  Priorities 

AGENCV:  Dt-partmiMil  of  KiiiK  atitin 
ACTION:  .Notice  of  final  fun<lin^;  priorities 
for  fiscal  years  200H-2ni)\  for  new 
awards  for  the  Alternative  Financing 
Program,  and  the  Alternative  Financing 
Technical  Assistance  Program,  both 
authorized  under  Title  III  of  the 
Assistive  Technology  Act  of  1998. 

summary:  The  Assistant  ScKiretarv  for 
the  (Office  of  Spet:ial  Kduc:ation  and 
Rehabilitativt!  Services  announces  final 
funding  priorities  for  awards  under  the 
Alternative  Financing  Program  (AFP) 
and  one  award  under  the  Alternative 
Financing  Technical  Assistance 
Program  (AFTAP)  under  the  National 
Institute  on  Disability  and 
Rehabilitation  Research  (NIHRR)  for 
fiscal  years  20()O-2()()l    The  Assistant 
Secretary  takes  this  action  in  order  to 
award  grants  or  cooperative  agreements 
to  States  to  establish  or  maintain 
alternative  finaiu  ing  pro|ei:ts  to  increase 
access  to  assistive  technology  (AT)  for 
individuals  with  disabilities.  Currently, 
major  service  programs  such  as 
Medicaid.  Medicare,  sp«>cial  education, 
and  vo(  ational  rehabilitation  <  annot 
meet  the  growing  demand  for  AT  Most 
individuals  with  disabilities  do  not  have 
the  private  finaiu  i.il  resources  to 
|)ur(  base  the  AY  they  need   Loan 
programs  offer  individuals  with 
disabilities  .ittrac  tive  options  that 
significantly  enhant  e  their  access  to  AT 
DATES:  These  priorities  take  effetrt  on 
August  4,  2()()() 

FOR  FURTHER  INFORMATION  CONTACT: 
Donna  Nanglc.  ['  S   Department  of 
Education.  4(M)  Maryland  Avenue,  SVV., 
Room  ;t414,  Switzer  Building, 
Washington.  DC!  2t):j()2-2H45 
Telephone   (202)  2()5-5HH0.  Individuals 
who  use  a  tele(()nuiuiiU(  ations  device 
for  the  deaf  (TDD)  may  call  the  TDD 
number  at  (202)  2()5-447.'i   Internet 
Donna  .NaiiKle^fied  gov 

Individu.ils  with  (iisabilities  may 
obtain  this  dot  umeiit  in  an  alternate 
format  (f  i; ,  Braille,  large  priii!. 
audiotape,  or  computer  diskette)  on 
rei|uest  to  the  <  ()tita(  I  person  listed  in 
the  preceding  paragriipli 

Waiver  of  Rulemaking 

Pursuant  to  section  4;J7(d)(l)  of  the 
(ieneral  F<iu(;ation  F'rovisions  .-Ki  t.  the 
Assistant  Secretary  has  determined  that 
these  priorities  are  exempt  from  the 
Administrative  Pnu  edure  Ait  (.'i  I'  Si', 
35:))   .Se<tinii  4.t7(d)(l)  exempts  from 
rulemaking  the  first  grant  competition 


under  a  new  or  substantially  revised 
program  authority  This  is  NlDRRs  first 
grant  t  (impetiti<in  under  the  ATAct, 
which  replact'd  the  Technology-Related 
Assistance  for  Individuals  with 
Disabilities  Act  of  1988.  as  amended 
(Tech  Act),  and  was  signed  into  law  on 
November  13,  1998 

SUPPLEMENTARY  INFORMATION:  This 
notu  e  contains  two  final  priorities 
authoriztnl  under  the  ATAct  The 
priorities  are  (1)  Alternative  Financing 
Program  (AFP);  and  (2)  Alternative 
Financing  Technical  Assistance 
Program  (AFTAP) 

These  final  priorities  support  the 
National  Education  Goal  that  calls  for 
all  Americans  to  possess  the  knowledge 
and  skills  necessary-  to  c:ompefe  in  a 
global  economy  and  exercise  the  rights 
and  responsibilities  of  citizenship 

The  authority  for  the  Secretary'  to 
fund  a  financing  program  and  technical 
assistan(  e  (TA)  program  is  contained  in 
Title  III  of  the  ATAct. 

Note:  This  nulii  >>  ni  final  pnorilies  does 
nut  s(p1i(  It  .i|)plii  HlioD".   ,-\  iinlu  e  inviting 
.tppli(  Htiiins  iindtT  this  i  cunpelitinn  will  [>*■ 
pulilishwi  in  th*"  Federal  Ref;i$t«r  i  one  urrenl 
with  or  following  lilt'  pulilii  .itmn  of  the 
iioliie  of  finnl  [)rioriIii's 

Alternative  Financing  Program 

B(i(  k^round 

For  the  first  time,  NIDRR  is  funding 
the  Alternative  Financing  Program, 
authorized  under  Title  III  of  the  ATAct. 
The  AFP  will  assist  States  to  establish 
or  maintain  alternative  financing 
pro)«H:ts  to  increase  access  to  AT  for 
individuals  with  disabilities. 

The  ATAct  reaffirms  the  Federal  njle 
of  promoting  access  to  AT  devices  and 
ser\  ices  for  individuals  with  disabilities 
and  <  ontinues  the  .XT  .State  Cirant 
Program,  authorized  under  Title  I  of  the 
ATAct  of  1998  In  1988  Congress  passed 
the  Tech  Act  to  assist  .States  to  identify 
and  respond  to  the  .AT  needs  of 
individuals  with  disabilities 
Reauthorized  in  1994.  the  Tech  Act 
provided  Federal  funds  as  a  catalyst  for 
permanent  systemit  change  and  as 
leverage  Within  .States  to  make  AT 
devices  and  services  more  readily 
available  to  individuals  with 
disabilities   .Ml  of  the  Sb  State  grantees 
(.50  Slates,  District  of  Columbia.  Puerto 
Rico.  .American  Samoa.  Virgin  Islands. 
Northern  Marianna,  (Juam)  have 
demonstrattul  success  in  increasing 
.ivailability  of.  funding  for.  access  to  and 
provision  of,  .AT  devices  and  services. 
On  a  State  level,  AT  State  Grant 
Program  grantees  have  improved 
(ielivery  of  .AT  to  individuals  with 
disabilities. 


Mo5t  often,  these  efftirts  involve 
increased  and  measurable 
responsiveness  on  the  part  of  public 
purchasing  systems  to  provide  AT 
devices  and  services  for  individuals 
with  disabilities.  Public  systems 
include,  but  are  not  limited  to. 
Medicaid,  Medicare,  special  education 
and  vocational  rehabilitation.  These 
public:  systems  have,  to  varying  degrees, 
acknowledged  and  met  the  AT  needs  of 
individuals  with  disabilities  who 
qualify  for  the  particular  program. 

The  Rehabilitation  Act  of  1973.  as 
amended,  includes  several  provisions 
requiring  inclusion  of  AT  devices  and 
services  among  the  range  of  available 
services  offered  by  the  vocational 
rehabilitation  system.  The  Individuals 
with  Disabilities  Education  Act  (IDEA) 
has  included  AT  devices  and  services 
since  1990.  IDEA  requires  school 
districts  to  take  AT  into  account  in  their 
evaluations  and  planning  for  students 
with  disabilities.  For  eligible  recipients. 
Medicaid  offers  a  viable  though  often 
unpredictable  funding  source.  Some 
States  have  investigated  ways  to 
increase  the  responsiveness  of  private 
insurance  companies  to  the  AT  needs  of 
privately  insured  individuals  with 
disabilities.  For  individuals  who 
qualify',  the  aforementioned  public  and 
private  agencies  should,  and  typically 
would  be.  approached  to  fund  AT 
devices  and  services. 

In  1998,  NIDRR  sponsored  five 
regional  hearings  on  issues  affecting 
appropriate  and  timely  access  to  AT 
devices  and  services.  (Blueprint  for  the 
Millennium:  An  Analysis  of  Regional 
Hearings,  1998)  In  each  of  the  hearings, 
financing  of  AT  was  cited  as  a  persistent 
barrier  as  was  a  general  lack  of 
knowledge  about  public  and  private 
financing  options.  Testimony  from 
consumers,  families,  service  providers, 
and  developers  referenced  a  need  for 
financial  incentives  for  both  individuals 
and  businesses  to  improve  AT  use.  The 
hearings  also  identified  the  need  for 
new  funding  strategies  and  models  to 
expand  funds  for  AT  purchases.  Public 
testimony  also  indicated  that  AT  users 
want  maximum  autonomy  in  identifying 
their  technology  needs  and  the  devices 
and  services  that  will  best  meet  these 
needs. 

Moreover,  testimony  emphasized  that 
separately,  or  in  combination,  the  major 
service  programs  do  not  have  sufficient 
resourt:es  to  meet  the  growing  demand 
for  AT  and  that  there  also  is  a  lack  of 
private  financial  resources  for  the 
purchase  of  AT.  As  the  number  of 
individuals  with  disabilities  increases 
and  the  elderly  population  expands,  and 
as  consumers  and  their  families  become 
increasingly  aware  of  the  role  and 
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benefits  of  AT.  the  demand  for  AT  will 
increase;  the  result  will  continue  to  be 
a  tremendous  strain  on  public  and 
private  third  party  funding  sources.  A 
significant  recommendation  of  the 
hearings  was  that  the  AT  State  Grant 
Program  grantees  continue  to  work  with 
other  entities  such  as  consumer 
organizations,  community-based  groups, 
and  private  lending  institutions  to 
establish  alternative  financing  projects 
for  the  purchase  of  AT  devices  and 
services.  Alternative  financing  projects 
offer  individuals  with  disabilities 
attractive  options  and  can  serve  as 
financing  alternatives  for  individuals 
with  disabilities  who  do  not  qualify  for 
public  financing  programs.  Loan 
programs  enhance  access  to  AT  devices 
and  services  in  a  way  that  underscores 
independence  and  inclusion. 

Currently,  a  total  of  32  AT  State  Grant 
Program  grantees  operate  alternative 
financing  projects  under  Title  1,  The 
success  of  these  Title  I  alternative 
financing  projects  has  stimulated 
interest  in  creating  opportunities  for 
additional  States  to  establish  alternative 
financing  projects  and  for  States  that 
have  an  existing  projects  to  expand 
available  resources.  Currently, 
individuals  who  apply  for  loans  under 
the  Title  I  AT  State  Grant  Program 
alternative  financing  projects  obtain 
loans  that  range  from  $250  to  $50,000. 
The  estimated  average  loan  is  between 
$5,000  and  $7,500.  {Wallace,  J.. 
Assistive  Technology  Loan  Financing:  A 
Funding  Alternative  of  Increasing 
Importance.  Tech  Express,  1998).  The 
Title  I  AT  State  Grant  Program 
alternative  financing  projects  include 
various  types  of  activities,  such  as 
revolving,  guaranteed,  interest  buy- 
down,  traditional  or  combination 
program  models.  States  typically  enter 
into  an  agreement  with  a  private  lending 
institution  such  as  a  bank  or  credit 
union  and  involve  consumers  in  the 
selection  and  approval  procedures. 

In  establishing  the  AFP.  the  Assistant 
Secretary  recognizes  that  significant 
challenges  and  barriers  continue  to  face 
individuals  with  disabilities  and  their 
families.  A  pervasive  barrier  is  the 
absence  of  funding  and  information 
about  funding  opportunities  for  AT 
devices  and  services.  The  AFP  will 
enable  individuals  with  disabilities  to 
access  a  funding  alternative  to  public 
assistance  programs.  NIDRR  has  $3.9 
million  available  for  awards  under  this 
program  in  fiscal  year  2000  and  the 
President  has  requested  $15  million  for 
fiscal  year  2001. 


Description  of  the  Alternative  Financing 
Program 

The  AFP  creates  a  new  Federal 
program  to  pay  a  share  of  the  cost  of 
establishment  or  expansion,  and 
administration  of,  an  alternative  AT 
financing  program.  The  program 
features  one  or  more  alternative 
financing  mechanisms  to  allow 
individuals  with  disabilities  and  their 
family  members,  guardians,  advocates, 
and  others  to  purchase  AT  devices  and 
services. 

Priorities 

Under  34  CFR  75.105(c)(3)  and  Title 
III  of  the  ATAct.  the  Assistant  Secretary 
gives  an  absolute  preference  to 
applications  that  meet  the  following 
priorities.  The  Assistant  Secretary'  will 
fund  under  this  competition  only 
applications  that  meet  one  of  the 
following  priorities. 

Priority  1 :  Alternative  Financing 
Program 

The  Assistant  Secretary  establishes 
the  AFP  in  order  to  provide  assistance 
to  States  so  that  individuals  with 
disabilities  of  all  ages  and  their  family 
members,  guardians,  advocates,  and 
authorized  representatives  will  have 
increased  access  to  funding  for  AT 
devices  and  services  through  alternative 
financing  mechanisms  (loans). 
Consistent  with  statutorv'  requirements: 

(a)  The  State  must  enter  into  a 
contract  with  a  community-based 
organization  (including  a  group  of  such 
organizations),  such  as  Centers  for 
Independent  Living,  that  has 
individuals  with  disabilities  involved  in 
organizational  decision  making  at  all 
organizational  levels,  to  administer  the 
alternative-financing  program.  The 
contract  shall:  (1)  Include  a  provision 
requiring  that  the  program  funds, 
including  the  Federal  and  non-Federal 
shares  of  the  cost  of  the  program,  be 
administered  in  a  maimer  consistent 
with  the  provisions  of  this  title;  (2) 
include  provisions  for  oversight  and 
evaluation  to  protect  Federal  financial 
interests;  and  (3)  require  the 
community-based  organization  to  enter 
into  a  contract  with  a  commercial 
lending  institution  or  State  financing 
agency. 

(b)  The  State  that  receives  a  grant  and 
any  community-based  organization  that 
enters  into  a  contract  with  the  State, 
must  annually  submit,  12  months  after 
receipt  of  the  fiscal  year  2000  award, 
each  of  the  following  policies, 
procedures,  data,  and  information:  (1)  A 
procedure  to  review  and  process  in  a 
timely  manner  requests  for  financial 
assistance  for  immediate  and  potential 


technology  needs,  including 
consideration  of  methods  to  reduce 
paperwork  and  duplication  of  effort, 
particularly  relating  to  need,  eligibility, 
and  determination  of  the  specific  AT 
device  or  sen'ice  to  be  financed  through 
the  project;  (2)  A  policy  and  procedure 
to  assiu-e  that  access  to  the  AFP  shall  be 
given  to  consumers  regardless  of  type  of 
disability,  age,  income  level,  location  of 
residence  in  the  State,  or  type  of  AT 
device  or  AT  service  for  which 
financing  is  requested  through  the 
program:  and  (3)  A  procedure  to  assure 
consumer-controlled  oversight  of  the 
program. 

(c)  The  State  must  provide  the 
following  information:  (1)  The  ratio  of 
funds  provided  by  the  State  for  the  AFP 
to  funds  provided  by  the  Federal 
Government;  (2)  the  type  of  alternative 
financing  mechanism  used  and  the 
community-based  organization  with 
which  the  State  entered  into  a  contract; 

(3)  the  following  information 
concerning  each  disabled  individual 
served  by  the  project:  The  amount  of 
assistance,  type  of  AT  device  or  AT 
service  financed  through  the  project, 
type  of  disability,  age,  gender,  race, 
ethnicity,  socioeconomic  status,  primary- 
language,  geographic  location  within  the 
State,  employment  status,  whether  the 
consumer  is  part  of  an  underrepresented 
population  or  rural  population,  and 
whether  the  consumer  tried  to  secure 
financial  support  from  other  sources 
and,  if  so,  a  description  of  those  sources. 

(d)  The  State  must  provide  one  or  a 
combination  of  the  following:  (1)  A  low- 
interest  loan  fund;  (2)  an  interest  buy- 
down  program.)  a  revolving  loan  fund; 

(4)  a  loan  guarantee  or  insurance 
program,  (5)  a  program  operated  by  a 
partnership  among  private  entities  for 
the  purchase,  lease,  or  other  acquisition 
of  AT  devices  or  AT  services;  or  (6) 
another  mechanism  that  meets  the 
requirements  of  this  program  and  is 
described  in  an  application,  peer 
reviewed  and  approved  by  the  Assistant 
Secretary'. 

(e)(1)  The  State  must  provide 
matching  funds  so  that  the  Federal  share 
of  the  cost  of  the  AFP  is  not  more  than 
50  percent.  Because  section  302 
(a)(3)(A)  of  the  ATAct  requires  each 
State  to  receive  a  minimum  award  of 
5.500  000,  the  State  match  must  be  at 
least  $500,000:  and  (2)  The  State  must 
provide  the  non-Federal  share  of  the 
cost  of  the  AFP  in  cash,  from  State, 
local,  or  private  sources; 

(f)  The  State  must  provide  an 
assurance  that  the  State  will  continue 
the  AFP  after  Federal  funding  has 
terminated  on  a  permanent  basis  or  for 
as  long  as  the  mechanisms  exist  to 
support  such  a  program; 
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(^)  Thf  State  must  pniVKic  <iii 
.is.suraiK  e  that,  and  infurinatioii 
(l»^s(;ribing  th»'  manner  in  which,  the 
pro^^rain  will  expand  and  emphasize 
consumer  (hone  and  ( ontrril. 

(hi  The  State  mu.sf  provide  an 
assurance  that  the  Slate  wdl  supplement 
and  not  supplant  other  Federal,  .State, 
and  local  public  funds  expended  to 
provide  anv  currently  operating  AF?  in 
the  State: 

(i)  The  State  must  provide  an 
assurance  that  the  .State  will  place  all 
funds  that  support  the  AFP.  including 
funds  repaid  during  the  life  of  the 
program,  in  a  permanent  separate 
account,  apart  from  any  other  fund; 

(j)  The  Stale  must  provide  an 
assurance  that  the  State's  communitv- 
based  organization  will  invest  funds  in 
low-risk  securities  in  which  a  regulated 
insurance  company  may  invest  under 
the  law  of  the  State  if  the  organization 
administering  funds  invests  funds 
within  this  account. 

(k)  The  State  must  provide  an 
assurance  that  the  State's  community- 
based  organization  will  administer  the 
funds  with  the  same  judgement  and  care 
that  a  person  of  prudence,  discretion, 
and  intelligence  would  exercise  in  the 
management  of  the  Hnancial  affairs  of 
such  person; 

(1)  The  State  must  provide  an 
assurance  that  funds  comprised  of  the 
principal  and  interest  from  the  State 
account  for  this  activity  will  be 
available  to  support  the  AFP; 

(m)  The  State  must  provide  an 
assurance  that  any  interest  or 
investment  income  that  accrues  on  or 
derives  from  such  funds  after  such 
funds  have  been  placed  under  the 
control  of  the  organization 
administering  the  AFP.  but  before  such 
funds  are  distributed  for  purposes  of 
supporting  the  program,  will  be  the 
property  of  the  organization 
administering  the  program;  and 

(n)  The  State  must  provide  an 
assurance  that  the  State  will  limit  the 
indirect  costs  of  the  total  amount 
available  for  the  AFP  to  10  percent, 
including  both  the  Federal  and  .State 
funds. 

In  addition  to  the  statutory 
rmjuirements.  each  project  must: 

(a)  Provide  in  ac:cessible  formats 
materials  that  can  b«!  used  by  potential 
loan  applicants  and  lending  institutions 
to  obtain,  share  and  disseminate 
information  on  loan  availability, 
eligibility  requirements  and  procedures 
and  general  loan  related  updates:  and 

(b)  Coordinate  and  share  information, 
resources  and  with  the  State  ATAct 
projects 

(c)  Conduct  and  submit  to  NIDRR  and 
the  AFTAP  an  annual  evaluation  of  its 


activities  using  the  data  collection 
instrument  to  be  developed  the  AFTAP 
described  in  Priority  2. 

Priority  2  Altprnativp  Financinn 
Ti'i  hnical  Assistcincf  Pmgrtim 

The  Assistant  .Secretary  establishes 
AFTAP  in  order  to  assist  States  in 
meeting  the  objectives  of  the  AFP. 
Consistent  with  the  statutory' 
requirements,  the  AFTAP  project  must: 

(a)  Provide  assistance  to  States 
preparing  applications  for  the  AFP: 

(b)  Assist  States  to  develop  and 
implement  the  AFT;  and 

(c)  Provide  any  other  information  and 
TA  the  Assistant  Secretary  determines 
to  be  appropriate  to  assist  States  to 
achieve  the  objectives  of  AFP. 

In  addition  to  the  statutory 
rtMuirements,  the  AFPTA  project  must: 

(a)  Develop  and  implement  a  self- 
assessment  instrument  to  determine  the 
effectiveness  of  the  AFPTA; 

(b)  Provide  in  accessible  formats 
materials  that  contains  useful  and 
replicable  information  on  loan  projects 
and  can  be  used  by  States  under  the 
AFP  and  States  planning  to  apply  under 
the  AFP  to  improve  the  efficiency  and 
effectiveness  of  their  loan  projects 
working  closely  with  the  National 
Internet  Project  located  at  the  Georgia 
Institute  on  Technology; 

(c)  Develop  a  uniform  data  collection 
instrument  for  use  by  the  AFP  that 
includes,  at  a  minimum,  data  on 
features  of  loan  programs  and  unique 
characteristics  and  outcomes  in  order  to 
comply  with  annual  reporting 
requirements;  and 

(d)  Share  information  and  collaborate 
with  the  TA  programs  funded  under 
Section  104  of  the  AT  Act. 

Electronic  Access  to  This  Document 

You  may  review  this  document,  as 
well  as  all  other  Department  of 
Education  documents  published  in  the 
Federal  Register,  in  text  or  Adobe 
Portable  Document  Format  (PDF)  on  the 
Internet  at  either  of  the  following  sites: 
http://ocfo  ed.gov/fedreg.htm 
http:// www  ed.gov/news.html 

To  use  the  PDF  you  must  have  the 
Adobe  Acrobat  Reader,  which  is 
available  free  at  either  of  the  previous 
sites   If  you  have  questions  about  using 
the  PDF.  call  the  US  Government 
Printing  Office  (GPO).  toll  free,  at  1- 
888-293-6498;  or  in  the  Washington. 
DC.  area  at  (202)  512-1530. 

Note:  rhn  (ifFu  lal  version  of  this  document 
IS  thf  ii(«  iiment  published  in  the  Federal 
Register   Free  Internet  a(  <  ess  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
aicess  at   htlp'/www. access  gpo  gov/nara/ 
index  html 
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Dated   Ma\    tl.  2000. 
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BILUNG  CODE  4000-01 -U 

DEPARTMENT  OF  EDUCATION 
[CFDA  No.:  B4.224C] 

Offic*  Of  Special  Education  and 
Rahabllltattva  SarvlcM  National 
Instttuta  on  Diaabillty  and 
Rahabilltatlon  Raaaarch;  Notice 
Inviting  Appllcatlona  for  Naw  Awarda 
In  Flacal  Yaara  2000-2001  for  ttM 
Altamatlva  Hnancing  Program  (AFP), 
and  tlw  Altamatlva  Financing 
Tactinlcal  Aaalatanca  Progrwn 
(AFTAP),  Botfi  AutfKKlzad  Under  TKIa 
III  of  tfie  Aaalatlve  Technology  Act 
(ATAct) 

Note  to  Applicants:  This  notice  is  a 
complete  application  package.  Together  with 
the  statute  authorizing  the  program  and  the 
Education  Department  General 
Administrative  Regulations  (EDGAR),  this 
notice  contains  information,  application 
forms,  and  instructions  needed  to  apply  for 
a  grant  under  these  competitions. 

These  programs  support  the  National 
Education  Goal  that  calls  for  all 
Americans  to  possess  the  knowledge 
and  skills  necessary  to  compete  in  a 
global  economy  and  exercise  the  rights 
and  responsibilities  of  citizenship. 

The  estimated  funding  levels  in  this 
notice  do  not  bind  the  Department  of 
Education  to  make  awards  in  any  of 
these  categories,  or  to  any  specific 
number  of  awards  or  funding  levels, 
unless  otherwise  specified  in  statute. 

Applicable  Regulations:  The 
Education  Department  General 
Administrative  Regulations  (EDGAR), 
34  CFR  parts  74.  75,  77,  80,  81,  82.  85, 
and  86  and  the  Notice  of  Final  Priority 
published  elsewhere  in  this  issue  of  the 
Federal  Register. 

Absolute  Priorities:  These 
competitions  focus  on  projects  designed 
to  meet  the  absolute  priorities  in  the 
notice  of  final  priority  for  these 
programs,  published  elsewhere  in  this 
issue  of  the  Federal  Register.  Under  34 
CFR  75.105(c)(3),  we  consider  only 
applications  that  meet  one  of  the 
absolute  priorities. 

Pre-Application  Meeting:  Interested 
parties  are  invited  to  participate  in  a 
pre-application  meeting  to  discuss  the 
funding  priorities  for  the  AFP  and  the 
AFTAP  and  to  receive  technical 
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assistance  through  individual 
consultation  and  information  about  the 
funding  priorities,  The  pre-application 
meeting  will  be  held  on  June  16,  2000 
either  in  person  or  by  conference  call  at 
the  Department  of  Education,  Office  of 
Special  Education  and  Rehabilitative 
Services,  Switzer  Building,  Room  3065, 
330  C  St.  SW,  Washington,  DC  between 
10  a.m.  and  12  a.m.  NIDRR  staff  will 
also  be  available  at  this  location  from 
1:30  p.m.  to  5  p.m.  on  that  same  day  to 
provide  technical  assistance  through 
individual  consultation  and  information 


about  the  funding  priorities.  For  further 
information  or  to  make  arrangements  to 
attend  contact  Carol  Cohen.  Switzer 
Building,  room  3420,  400  Maryland 
Avenue,  SW,  Washington,  DC  20202. 
Telephone  (202)  205-5666.  If  you  use  a 
Telecommunication  Device  for  the  Deaf 
(TDD),  you  may  call  (202)  205-4475. 

Assistance  to  Individuals  With 
Disabilities  at  the  Public  Meetings 

The  meeting  site  is  accessible  to 
individuals  with  disabilities,  and  a  sign 
language  interpreter  will  be  available.  If 
you  need  an  auxiliary  aid  or  service 


other  than  a  sign  language  interpreter  in 
order  to  participate  in  the  meeting  {e.g. 
other  interpreting  service  such  as  oral, 
cued  speech,  or  tactile  interpreter: 
assistive  listening  device:  or  materials  in 
alternate  format).  notif\-  the  contact 
person  listed  in  this  Notice  at  least  two 
weeks  before  the  scheduled  meeting 
date.  Although  we  will  attempt  to  meet 
a  request  we  receive  after  this  date,  we 
may  not  be  able  to  make  available  the 
requested  auxiliary  aid  or  service 
because  of  insufficient  time  to  arrange 
it. 


Application  Notice  for  Fiscal  Year  2000,  Alternative  Financing  Program  and  Alternative  Financing 

Technical  Assistance  Program,  CFDA  No.  84.224C 


Funding  pnority 


Deadline  for  transmittal  of  applica- 
tions 


84  224C-1 . 

Program. 


Altemative      Financing 


84.224C-2,     Altemative     Financing 
Tectinical  Assistance  Program. 


July  28.  2000 


July  28,  2000 


Estimated 

numt)er  of 

awards 


Award  amount 
(per  year) '  ^ 


Project  pe- 

nod 
(monttis) 


Outlying  areas,  maximum:  $105,000; 
State  Minimum:  $500,000:  Aver- 
age: $540,000;  Range:  $500,000 
to  $3,800,000  V 

Year  1—200.000;  Year  2—300.000 


12 


24 


'  Note:  The  total  amount  available  in  FY  2000  for  the  AFP  is  $3,800,000.  The  Secretary  is  required  to  award  a  minimum  of  $500,000  to  States 
and  to  distribute  any  remaining  funds  among  those  States  based  on  population  and  density.  After  award  of  $500,000  to  seven  States  the  Sec- 
retary would  have  an  additional  $250,000  (approximately)  to  distribute  among  the  seven  States.  If  only  four  applications  are  approved  for  fund- 
ing, the  Secretary  would  distribute  all  available  funds  ($3.8  million)  to  those  four  applicants.  Therefore,  applicants  are  encouraged  to  apply  for 
(with  full  matching  requirements)  a  grant  award  of  up  to  $3.8  million,  which  is  the  amount  available  If  only  one  State  applies  and  receives  an 
award.  The  Secretary  requires  that  the  amount  above  the  minimum  of  $500,000  shall  be  separable  and  clearty  Identified  in  the  application  budq- 
et,  and  matching  materials. 

2  The  Secretary  will  reject  without  consideration  or  evaluation  any  application  that  proposes  a  project  funding  level  that  exceeds  the  stated 
maximum  award  amount  for  fiscal  year  2000  (See  34  CFR  75.104(b)). 


Program  Title:  Alternative  Financing 
Program. 

CFDA  Number:  84.224C-1. 

Purpose  of  Program:  The  purpose  of 
the  AFP  is  to  award  grants  to  States  to 
pay  for  the  Federal  share  of  the  cost  of 
the  establishment  and  administration  of, 
or  the  expansion  and  administration  of, 
an  AFP  featuring  one  or  more 
altemative  financing  mechanisms  to 
allow  individuals  with  disabilities  and 
their  family  members,  guardians, 
advocates,  and  authorized 
representatives  to  purchase  AT  devices 
and  AT  services. 

Eligible  Applicants:  Parties  eligible  to 
apply  for  the  AFP  are  States  and 
outlying  areas  that  receive  or  have 
received  grants  under  the  AT  State 
Grant  Program  (section  101  of  the 
ATAct). 

Matching  Requirement:  The  Federal 
share  of  the  cost  of  the  Alternative 
Financing  Program  must  not  be  more 
than  50  percent.  Therefore,  because  the 
minimum  Federal  share  is  $500,000  for 
States,  States  are  required  to  match  at 
least  $500,000.  The  match  must  be 
provided  with  cash,  from  State,  local,  or 
private  sources.  The  State  must  match 
at  the  exact  level  requested,  $500,000  or 


greater.  The  Federal  share  for  an 
outlying  area  would  be  $105,000; 
requiring  a  $105,000  match. 

Program  Title:  Altemative  Financing 
Technical  Assistance  Program. 

CFDA  Number:  84.224C-2. 

Purpose  of  Program:  The  purpose  of 
the  AFTAP  is  to  award  a  grant  to  a 
public  or  private  agency  or  organization 
to  provide  information  and  TA  to  States 
participating  in  AFP. 

Eligible  Applicants:  Parties  eligible  to 
apply  for  grants  under  the  AFTAP  are 
public  or  private  agencies  and 
organizations,  including  institutions  of 
higher  education  with  sufficient 
documented  experience,  expertise  and 
capacity  to  assist  States  in  the 
development  and  implementation  of  the 
AFPs  carried  out  the  ATAct.  A  State 
receiving  a  grant  under  the  ATP  would 
not  be  eligible  for  a  grant  under  the 
AFTAP. 

Matching:  No  match  is  required. 

Selection  Criteria:  The  Secretary  uses 
the  following  selection  criteria  to 
evaluate  applications  for  priorities 
imder  both  the  Altemative  Financing 
Program  and  the  Altemative  Financing 
Technology  Assistance  Program.  (See  34 


CFR  75.210).  The  maximum  score  for  all 
the  criteria  is  100  points. 

(a)  Significance  (10  points  total).  (1) 
The  Secretarv'  considers  the  significance 
of  the  proposed  project:  and 

(2)  In  determining  the  significance  of 
the  proposed  project,  the  Secretarv- 
considers  the  extent  to  which  the  results 
of  the  proposed  project  are  to  be 
disseminated  in  ways  that  will  enable 
others  to  use  the  information  or 
strategies. 

(b)  Quality  of  the  project  design  (25 
points  total).  (1)  The  Secretary  considers 
the  quality  of  the  design  of  the  proposed 
project;  and  (2)  In  determining  the 
quality  of  the  design  of  the  proposed 
project,  the  Secretary  considers  the 
following  factors: 

(i)  The  extent  to  which  the  goals, 
objectives,  and  outcomes  to  be  achieved 
by  the  proposed  project  are  clearly 
specified  and  measurable  (8  points). 

(ii)  The  extent  to  which  the  design  of 
the  proposed  project  is  appropriate  to, 
and  will  successfully  address,  the  needs 
of  the  target  population  or  other 
identified  needs  (8  points). 

(iii)  The  extent  to  which  the  proposed 
project  represents  an  exceptional 
approach  to  the  priority  or  priorities 
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(iv)  The  extent  to  which  the  pn)posed 
pr()|ec:t  will  be  coordinated  with  similar 
or  related  effort.s.  and  with  other 
appropriate  i.omniunity.  State,  and 
Federal  resources  (J  points) 

(i;)  Quiilttv  of  pn)ffit  senufs  ( 1 5 
points  total)  (1)  The  Secretarv  considers 
the  quality  of  the  servuies  to  be 
prf)vided  by  the  proposed  projfKrt; 

[2]  in  determining  the  quality  of  the 
services  to  be  provided  by  the  proposed 
project,  the  Secretar\'  considers  the 
quality  and  sufficiency  of  strategies  for 
ensuring  ttqual  access  and  treatment  for 
eligible  proposed  proie<:t  participants 
who  are  members  of  groups  that  have 
traditionally  btwn  underrepresenled 
based  on  race,  color,  national  origin, 
gender,  age,  or  disability  (5  points),  and 

(3)  In  addition,  the  Sw:retarv 
considers  the  following  factors: 

(i)  The  extent  to  which  the  services  to 
be  provided  by  the  proposed  project  are 
appropriate  to  the  needs  of  the  intended 
recipients  or  beneficiaries  of  those 
services  (5  points) 

(ii)  The  extent  to  which  the  technical 
assistance  services  to  be  provided  by  the 
proposed  project  involve  the  use  of 
efficient  strategies,  including  the  use  of 
technology,  as  appropriate,  and  the 
leveraging  of  non-project  resources  (5 
points). 

(d)  Qualitv  of  project  ptrsonnel  (15 
points  total)  (1)  The  Secretary  considers 
the  qualify  of  the  personnel  who  will 
carry  out  the  proposed  project; 

(2)  In  determining  the  quality  of 
proposed  project  personnel,  the 
Se<-.retarv  considers  the  extent  to  which 
the  applicant  encourages  applications 
for  employment  from  persons  who  are 
members  of  groups  that  have 
traditionally  been  underrepresentod 
based  on  race,  color,  national  origin, 
gender,  age,  or  disability  (5  points):  and 

(3)  In  addition,  the  Secretary 
considers  the  following  factors: 

(i)  The  qualifications,  including 
relevant  training  and  experience,  of  the 
proiect  director  or  principal  investigator 
(.5  points). 

(ii)  The  qualifications,  including 
relevant  training  and  experience,  of  key 
project  personnel  (5  points) 

(e)  Adequdcv  of  rfsourcffs  (13  points 
total).  (1)  The  Secretarv  considers  the 
adequacy  of  resourc:es  for  the  proposed 
project. 

(2)  In  determining  the  adequacy  of 
resources  ff)r  the  proposed  project,  the 
Secretarv  considers  the  following 
factors: 

(i)  The  adequacy  of  support,  including 
facilities,  equipment,  supplies,  and 
other  resources,  from  the  applicant 


organization  or  the  lead  applicant 
organization  (8  points) 

(ii)  The  extent  to  which  the  costs  are 
reasonable  in  relation  to  the  objectives, 
design,  and  potential  significance  of  the 
proposed  project  (7  points) 

(f)  Qualitv  of  the  management  plan 
(10  points  total)  (1)  The  Secretary- 
considers  the  quality  of  the  management 
plan  for  the  proposed  project 

(2)  In  determining  the  quality  of  the 
management  plan  for  the  proposed 
project,  the  Secretary  considers  the 
following  factors: 

(i)  The  adequacy  of  the  management 
plan  to  achieve  the  objectives  of  the 
proposed  project  on  time  and  within 
budget,  including  clearly  defined 
responsibilities,  timeliness,  and 
milestones  for  accomplishing  project 
tasks  (5  points) 

(ii)  The  extent  to  which  the  time 
commitments  of  the  project  director  and 
principal  investigator  and  other  key 
project  personnel  are  appropriate  and 
adequate  to  meet  the  objectives  of  the 
proposed  project  (5  points). 

(g)  Quality-  of  the  project  evaluation 
(10  points  total).  (1)  The  Secretary 
considers  the  quality  of  the  evaluation 
to  be  conducted  by  the  proposed 
project. 

(2)  In  determining  the  quality  of  the 
evaluation,  the  Secretary  considers  the 
following  factors: 

(i)  The  extent  to  which  the  methods 
of  evaluation  are  thorough,  feasible,  and 
appropriate  to  the  goals,  objectives,  and 
outcomes  of  the  proposed  project  (5 
points) 

(ii)  The  extent  to  which  the  methods 
of  evaluation  include  the  use  of 
objec-tive  performance  measures  that  are 
clearly  related  to  the  intended  outcomes 
of  the  project  and  will  produce 
quantitative  and  qualitative  data  to  the 
extent  possible  (5  points). 

Instructions  for  Application 
Sarrative  The  Assistant  Secretary 
strongly  recommends  the  following: 

(a)  A  one-page  abstract; 

(b)  An  application  narrative  [i.e  .  Part 
III  that  addresses  the  selection  CTiteria 
that  will  be  used  by  reviewers  in 
evaluating  individual  proposals)  of  no 
more  than  75  pages  double-spaced  (no 
more  than  3  lines  per  vertical  inch)  8.5 
X  1 1 "  pages  (on  one  side  only)  with  one 
inch  margins  (top.  bottom,  and  sides). 
The  application  narrative  page  limit 
rei:ommendation  does  not  apply  to:  Part 
I — the  electronically  scannable  form; 
Part  II — the  budget  section  (including 
the  narrative  budget  justification);  and 
Part  IV — the  assurances  and 
certifications:  and 

(c)  A  font  no  smaller  than  a  12-point 
font  and  an  average  character  density  no 
greater  than  14  characters  per  inch. 


Instructions  for  Transmittal  of 
Applications 

(a)  If  an  applicant  wants  to  apply  for 
a  grant,  the  applicant  must — 

(1)  Mail  the  original  and  two  copies 
of  the  application  on  or  before  the 
deadline  date  to:  U.S.  Department  of 
Education,  Application  Control  Center, 
Attention:  (CFDA  84.224C-1  or  C-2  and 
the  title).  Washington,  DC  20202^725. 
or 

(2)  Hand  deliver  the  original  and  two 
copies  of  the  application  by  4:30  p.m. 
(Washington.  DC  time)  on  or  before  the 
deadline  date  to:  U.S.  Department  of 
Education,  Application  Control  Center. 
Attention:  (CFDA  84.224C-1  or  C-2  and 
the  title),  Room  #3633.  Regional  Office 
Building  #3,  7th  and  D  Streets.  SW. 
Washington,  DC. 

(b)  An  applicant  must  show  one  of  the 
following  as  proof  of  mailing: 

(1)  A  legibly  dated  U.S.  Postal  Service 
postmark. 

(2)  A  legible  mail  receipt  with  the 
date  of  mailing  stamped  by  the  U.S. 
Postal  Service. 

(3)  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  carrier. 

(4)  Any  other  proof  of  mailing 
acceptable  to  the  Secretary. 

(c)  If  an  application  is  mailed  through 
the  U.S.  Postal  Service,  the  Secretary 
does  not  accept  either  of  the  following 
as  proof  of  mailing: 

(1)  A  private  metered  postmark. 

(2)  A  mail  receipt  that  is  not  dated  by 
the  U.S.  Postal  Service. 

Notes: 

(1)  The  U.S.  Postal  Ser\'ice  does  not 
uniformly  provide  a  dated  postmark. 
Before  relying  on  this  method,  an 
applicant  should  check  with  its  local 
post  office 

(2)  An  applicant  wishing  to  know  that 
the  Department  has  received  its 
application  must  include  with  the 
application  a  stamped  self-addressed 
postcard  containing  the  CFDA  number 
and  title  of  this  program. 

(3)  The  applicant  must  indicate  on  the 
envelope  and — if  not  provided  by  the 
Department — in  Item  10  of  the 
Application  for  Federal  Assistance 
(Standard  Form  424)  the  CFDA 
number — and  letter,  if  any — of  the 
competition  under  which  the 
application  is  being  submitted. 

Application  Forms  and  Instructions 

The  appendix  to  this  application  is 
divided  into  four  parts.  These  parts  are 
organized  in  the  same  manner  that  the 
submitted  application  should  be 
organized.  These  parts  are  as  follows: 

Part  I:  Application  for  Federal 
Assistance  (Standard  Form  424  (Rev. 
11/12/99))  and  instructions. 


Federal  Register / Vol.  65,  No.  108 /Monday,  June  5,  2000 /Notices 


35773 


Part  II:  Budget  Form — Non- 
Construction  Programs  (Standard  Form 
524A)  and  instructions. 

Part  III:  Application  Narrative. 

Additional  Materials 

Estimated  Public  Reporting  Burden. 

Assurances — Non-Construction 
Programs  (Standard  Form  424B). 

Certification  Regarding  Lobbying, 
Debarment,  Suspension,  and  Other 
Responsibility  Matters,  and  Drug-Free 
Work-Place  Requirements  (ED  Form  80- 
0013). 

Certification  Regarding  Debarment. 
Suspension.  Ineligibility  and  Voluntary 
Exclusion:  Lower  Tier  Covered 
Transactions  (ED  Form  80-0014)  and 
instructions. 

.Note:  EU  Form  OCS-tn4  is  intended  for  the 
use  of  priman,-  participants  and  should  not  be 
transmitted  to  the  Department. 

Certification  of  Eligibility  for  Federal 
Assistance  in  Certain  Programs  (ED 
Form  80-0016). 

Disclosure  of  Lobbying  Activities 
(Standard  Form  LLL  (if  applicable)  and 
instructions:  and  Disclosure  Lobbying 
Activities  Continuation  Sheet  (Standard 
Form  LLL-A). 

An  applicant  may  submit  information 
on  a  Photostat  copy  of  the  application 
and  budget  forms,  the  assurances,  and 
the  certifications.  However,  tlie 
application  form,  the  assurances,  and 
the  certifications  must  each  have  an 
original  signature.  No  grant  may  be 
awarded  unless  a  completed  application 
form  has  been  received. 

For  Applications  Contact:  The  Grants 
and  Contracts  Service  Team  (GCST), 
Department  of  Education,  400  Maryland 
Avenue  SW.,  room  3317  Switzer 
Building,  Washington,  DC  20202,  or  call 
(202)  205-8207.  Individuals  who  use  a 
Telecommunications  Device  for  the  Deaf 
(TDD)  may  call  the  TDD  number  at  (202) 
205-9860.  The  preferred  method  for 
requesting  information  is  to  FAX  your 
request  to  (202)  205-8717. 

Individuals  with  disabilities  may 
obtain  a  copy  of  the  application  package 
in  an  alternate  format  by  contacting  the 
GCST.  However,  the  Department  is  not 
able  to  reproduce  in  an  alternate  format 
the  standard  forms  included  in  the 
application  package. 

For  Further  Information  Contact: 
Donna  Nangle,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW, 
room  3414,  Switzer  Building, 
Washington,  DC  20202-2645. 
Telephone:  (202)  205-5880.  Individuals 
who  use  a  Telecommunications  device 
for  the  deaf  (TDD)  may  call  the  TDD 
number  at  (202)  205-4475.  Internet: 
Donna_Nangle@ed.gov 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternate 


format  [e.g.,  Braille,  lal^e  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed  in 
the  preceding  paragraph. 

Electronic  Access  to  This  Document 

You  may  review  this  document,  as 
well  as  all  other  Department  of 
Education  documents  published  in  the 
Federal  Register,  in  text  or  Adobe 
Portable  Document  Format  (PDF)  on  the 
Internet  at  either  of  the  following  sites: 
http://ocfo.ed.gov/fedreg.htm 
http://www.ea.gov/news.html 
To  use  the  PDF  you  must  have  the 
Adobe  Acrobat  Reader  Program  with 
Search,  which  is  available  free  at  either 
of  the  previous  sites.  If  you  have 
questions  about  using  the  PDF.  call  the 
U.S.  Government  Printing  Office  (GPO). 
toll  free,  at  1-888-293-6498;  or  in  the 
Washington,  DC,  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  dot.unienl 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
access  at:  http://www.access.gpo.gov/nara/ 
index.html 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.224C.  Assistive  Technologv  Ac\ 
Alternative  Loan  Financing  Program) 
Program  Authority:  29  U.S.C  ,3051-3058. 
Dated:  May  25,  2000. 

Judith  E.  Heumann. 

Assistant  Secretary  for  Special  Education  and 
Rehabilitative  Sen-ices. 

Appendix — Application  Forms  and 
Instructions 

Applicants  are  advised  to  reproduce  and 
complete  the  application  forms  in  this 
Section.  .Applicants  are  required  to  submit  an 
original  and  two  copies  of  each  application 
as  provided  in  this  Section.  However, 
applicants  are  encouraged  to  submit  an 
original  and  seven  copies  of  each  application 
in  order  to  facilitate  the  peer  review  process 
and  minimize  copying  errors. 

Frequent  Questions 

1.  Can  I  Get  an  Extension  of  the  Due  Date? 

.No.  On  rare  occasions  the  Department  of 
Education  may  extend  a  closing  date  for  all 
applicants.  If  that  occurs,  a  notice  of  the 
revised  due  date  is  published  in  the  Federal 
Register.  However,  there  are  no  extensions  or 
exceptions  to  the  due  date  made  for 
individual  applicants. 

2.  What  Should  Be  Included  in  the 
Application? 

The  application  should  include  a  project 
narrative,  vitae  of  key  personnel,  and  a 
budget,  as  well  as  the  Assurances  forms 
included  in  this  package.  Vitae  of  staff  or 
consultants  should  include  the  individual's 
title  and  role  in  the  proposed  project,  and 
other  information  that  is  specifically 
pertinent  to  this  proposed  project.  The 
budgets  for  both  the  first  year  and  all 
subsequent  project  years  should  be  included. 


If  collaboration  with  dnothiT  organization 
is  involved  in  the  proposed  ai  tivit\ .  the 
application  should  include  assurances  ot 
participation  by  the  other  parlies,  including 
written  agreements  or  assurances  of 
[  ooperation.  It  is  not  useful  to  include 
general  letters  ot  support  oi  endorsement  iii 
the  application, 

11  the  applicant  proposes  to  use  unique 
tests  or  other  measurement  instruments  that 
are  not  widel\  known  in  the  field,  it  would 
be  helpful  to  inc  lude  the  instrument  in  the 
application 

Many  apjilications  contain  voluminous 
appendices  that  are  not  helpful  and  in  man\ 
cases  cannot  even  be  mailed  to  the  reviewers 
It  is  generally  not  helpful  to  int  lude  such 
things  as  brochures,  general  t:apabilitv 
statements  of  collaborating  organizations, 
maps,  copies  of  publications,  or  descriptions 
of  other  projects  completed  by  the  applicant. 

3.  What  Formal  Should  Be  Used  for  the 
Application? 

.NIDRR  generally  advises  applicants  that 
the\  ma\  organize  the  application  to  follow 
the  selection  criteria  that  will  be  u.sed  The 
specific  re\  lew  criteria  var\  ac  (  ording  to  the 
specific  program,  and  are  contained  in  this 
Consolidated  Application  Package. 

4.  May  I  Submit  Applications  to  More  Than 
One  NIDRR  Program  Competition  or  More 
Than  One  Application  to  a  Program? 

^es  You  ma\-  submit  applications  to  an\ 
program  for  which  they  are  responsive  to  the 
prcjgram  requirements. 

5.  What  Is  the  Allowable  Indirect  Cost  Rate? 

The  limits  on  indirect  costs  varv  according 
to  the  program  and  the  type  of  application 
In  this  ease  it  is  limited  to  lO'Vi 

6.  Can  Profitmaking  Businesses  Apply  for 
Grants? 

Only  States  ma\  apply  tor  the  .AFP  and 
there  are  spec:ific  eligibilit\  requirements  for 
the  TA  project  however,  profitmaking  entities 
are  eligible  to  apply  for  the  .\FT.\P 

7.  Can  Individuals  Apply  for  Grants? 

No.  Parties  eligible  to  applv  for  the  .\F""P  are 
States  and  outlying  areas  that  receive  or  have 
received  grants  under  the  .AT  State  Grant 
Program  (section  101  of  the  .AT.Act) 

8.  How  Soon  After  Submitting  mv 
Application  Can  I  Find  Out  if  It  Will  Be 
Funded? 

The  time  from  closing  date  to  grant  award 
date  varies  from  program  to  program. 
Generally  speaking.  NIDRR  endeavors  to 
have  awards  made  within  five  to  six  months 
of  the  closing  date.  Unsuccessful  applicants 
generally  will  be  notified  within  that  time 
frame  as  well.  For  the  purpose  of  estimating 
a  project  start  date,  the  applicant  should 
estimate  approximately  six  months  from  the 
closing  date,  but  no  later  than  the  following 
September  30  of  the  current  fiscal  vear. 

9.  Can  I  Contact  NIDRR  To  Find  Out  if  My 
Application  Is  Being  Funded? 

No.  When  NIDRR  is  able  to  release 
information  on  the  status  of  grant 
applications,  it  will  notify  applicants  b\ 
letter.  The  results  of  the  peer  review  cannot 
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hf  n^lHa.st!il  H\(  cpl  thruiij^h  Ihi-^  tiirin,ii 
niilifii  .itHiri 

10.  If  My  Application  Is  Successful,  (^an  I 
Assume  I  Will  Ciet  the  Requested  Bud);el 
Amount  in  Subsequent  Years? 

\c)    Funiiuig  in  siibsccjiifii!  \i'.irs  is  -.ijh|t'(  t 
t(i  (ivail.itiilitv  "I  tumis  .iiiil  })ri)|t'i  t 
fuTtiirin.uuf 

11.  Will  All  Approved  Applications  Be 
Funded? 

\(i    It  (it'tt'ii  h,i[i[)fris  th.it  the  |iffr  rrwrw 
[jtiiicis  .ipprovf  fiir  tuiuliiig  niorf  .ipplii  almns 
than  NIUKK  can  fund  within  availablr 
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ri'soiin  fs   .Xpplii  ants  who  are  appruvt'd  but 
not  fiiniieii  are  cm ouragt'd  tii  ( onsider 
submitting  similar  appiuatKins  in  future 
1  ompetitKins  if  sia.fi  competitions  .ire  held 
I  Ins  would  depend  on  subsequent 
ijipropnations 

I'ublii   rejiortmg  burden  for  these 
(.(ille(, lions  of  information  is  estimated  to 
itverage  M)  hours  per  response,  uu.luding  the 
time  tor  reviewing  instructions,  sean  hing 
existing  data  soun  es,  gathering  and 
m,imtaiiiing  the  data  needed,  and  (  ompleting 
and  reviewing  the  collet  tion  of  information 


.Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  these 
(()lle(tions  of  information,  ini  hiding 
suggestions  for  redut  ing  this  burden,  to   the 
r.S   Department  of  Education.  Information 
Management  and  Cxjmpliance  Division. 
Washington.  DC  20202-4651;  and  to  the 
Office  of  Management  and  Budget. 
Paperwork  Reduction  Project  1H2O-O027. 
Washington,  DC  2050:) 
Altfrnativf  Financing  Program  and  Ihr 
Allt'rnativp  Financing  Tcrhniral  Assislam  i' 
Program  (CFDA  No.  84.224C). 
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Application    for    Federal 
iL  duca  tion    Assistance 


L.S.  Department  of  Education 

Form  Approved 
I  OMBNo   1 875-0  !0() 
I       Exp  Ofc3(V200l 


Name  and  Address 
Legal  Name: 

A  ddress : 


Organizational  Unit 


Citv 


2.  Applicant's  D-U-N-S  Number 


3    Applicant's  T-l 


-n[I 


Suie  County  ZIP  Code  -    4 

6.  Is  the  applicant  delinquent  on  any  Federal  debt''   I I  Yes    I I  Nc 

(If  "Yes.  "  attach  an  explanation  ) 


4.  Caulog  of  Federal  Domestic  Assistance  #; 

5.  Project  Director: 

Address:_ 


im 


Title: 


7.  Type  of  Applicant  (Enter  appropriate  letter  in  the  box 


.D 


Cilv 

Tel.#.  (  ). 

E-Mail  Address 


Sute  ZIP  Code  *  4 


Fax#:( 


A  Slate 

B  Count) 

C  Municipal 

D  Township 

E  Intcrsiate 

F  InlermunKipal 

G  Special  District 


H  Independeni  School  Dismci 

I  Public  College  or  University 

J  Pnvate.  Non-Profii  College  or  University 

K  Indian  Tnbc 

L  Individual 

M  Pnvate.  Profit-Making  Organization 

N  Other  (Specify/ 


9.    Type  of  Submission: 
—PreApplication 
l_J  Construction 
I I  Non-Construction 


-Application 
LJ  Construction 
I I  Non-Construction 


12.  Are  any  research  activities  involving  human  subjects  planned  at  any 
time  during  the  proposed  project  penod''     Lj  Yes         Q  No 
a.  If  "Yes."  Exemption(s)#:  b   Assurance  of  Compliance* 


OR 


10.  Is  application  subject  to  review  by  Executive  Order  12372  process? 

I I  Yes    (Date  made  available  to  the  Executive  Onier  12 i7 2 

pre  .ess  for  review) :       /___/ 


c    IRB  approval  date: 


I     I  No     (If  "No,  "  check  appropriate  box  below.) 

1 1  Program  is  not  covered  by  E.O.  12372. 

1_J  Program  has  not  been  selected  by  Slate  for  i 


{ 


n  Full  IRB  fir 
LJ  Expedited  Re 


11.  Proposed  Project  Dates: 


14a.  Federal 


Start  Date: 

/        / 


End  Date: 

/ / 


13.  Descriptive  Title  of  Applicant's  Project 


b.  Applicant 


c.  State 


d.  Local 


e.  Other 


f.    Program  Income 


g.  TOTAL 


.00 


.00 


.00 


.00 


.00 


.00 


.00 


IS.  To  the  best  of  my  knowledge  and  belief,  all  data  in  this  preapplication/applicanon  are  true 
and  cotrecL  The  document  has  been  duly  authorized  by  the  governing  body  of  the  applicant 
and  the  applicant  will  comply  with  the  attached  assurances  if  the  assistance  is  av^arded 


a.  Typed  Name  of  Authorized  Representaov 


b.  Title 


c.  Tel  #:  ( 


Fax#    ( 


d.  E-Mail  Address 


R£V  11/12/99 


[  e.   SlfatMreof  Antliorized  RepreMPtativt 


Date 


ED  424 


35776 


Federal  Register / Vol.  65.  No.  108 /Monday.  June  5.  2000 /Notices 


1.  LcKal  Name  and  Address.  Enter  the  legaJ  name  ofipplicant  and  the 
name  of  the  primary  organizational  unit  which  will  undertake  the  as- 
sistance activity 

2.  D-t-N-S  Number.  Enter  the  applicants  D-U-N-S  Number  If  your 
organi/aiion  Joes  not  have  a  D-U-N-S  Number,  you  can  obtain  the 
number  by  calling  1-800-333-0505  or  by  completing  a  D-U-N-S  Num- 
ber Request  Form  The  form  can  be  obtained  via  the  Internet  at  the 
following  URL    http://w'ww.dDb.com/dbis/aboutdl>/iiitldant.btm. 

3.  Ta»  Identiflcation  Number.  Enter  the  tax  identification  number  as 
assigned  by  the  Internal  Revenue  Service 

4.  Catalog  of  Federal  Domestic  Assistance  (CFDA)  Number.  Enter 
the  CFDA  number  and  title  of  the  program  under  which  assistance  is 
requested. 

5.  Project  Director.  Name,  address,  telephone  and  fax  numbers,  and  e- 
mail  address  of  the  person  to  be  contacted  on  maners  involving  this 
application 

6.  Federal  Debt  Delinquency.  Check  "Yes"  if  the  applicant's  organi- 
ution  IS  delinquent  on  any  Federal  debt  (This  question  refers  to  the 
applicant's  organization  and  not  to  the  person  who  signs  as  the  autho- 
rucd  represenutive  Catcgoncs  of  debt  include  delinquent  audit  div 
allowances,  loans  and  taxes  )  Otherwise,  check  "No." 

7.  Type  of  Applicant  Enter  the  appropnate  letter  in  the  box  provided 

8.  Novice  Applicant.  Check  "Yes"  only  if  assistance  is  being  requested 
under  a  program  that  gives  special  consideration  to  novice  applicants 
and  you  meet  the  program  requirements  for  novice  applicants.  By 
checking  "Yes"  the  applicant  certifies  that  it  meets  the  novice  appli- 
cant requirements  specified  by  ED    Otherwise,  check  "No." 

9.  Type  of  .Submission.   Self-explanatory 

10.  Executive  Order  12J72.  Check  "Yes"  if  the  application  is  subject  to 

review  by  Executive  Order  1 2372  Also,  please  enter  the  month,  date, 
and  four  (4)  digit  year  (eg.,  12/12/2000)  Applicants  should  contact 
the  Sute  Single  Point  of  Contact  (SPOC)  for  Federal  Executive  Order 
12372  to  determine  whether  the  application  is  subject  to  the  Sute  in- 
tergovernmental review  process    Otherwise,  check  "No." 

11.  Proposed  Project  Dates.  Please  enter  the  month,  date,  and  four  (4) 
digit  year  (eg  ,  12/12''2000) 

12.  Human  Subjects.  Check  "Yes"  ai  "No"  If  research  activities  in- 
volving human  subjects  are  ajU  planned  at  any  ttine  during  the  pro- 
posed project  period,  check  "No."  The  remainin|  paru  of  Item  1 2 
are  then  not  applicable. 

If  research  activities  involving  human  subjects,  whether  or  not  ex- 
empt from  Federal  regulations  for  the  protection  of  human  subjects, 
HI  planned  «t  any  time  dunng  the  proposed  project  period,  either  at 
the  applicant  organization  or  at  any  other  performance  site  or  collabo- 
rating institution,  check  "Yes."  If  all  die  research  activities  are  desig- 
nated to  be  exempt  under  the  regulations,  enter,  in  item  12a,  the  ex- 
emption numberts)  corresponding  to  one  or  more  of  the  six  exemption 
categones  listed  in  "Protection  of  Human  Subjects  In  Research" 
attached  to  this  form  Provide  sufficient  information  in  the  applica- 
tion to  allow  a  determination  that  the  designated  exemptiofis  in  item 
1 2a.  are  appropnate  Provide  tbb  narrative  Information  In  an  "item 
12/Protection  of  Human  Subjects  Attachment"  and  intcrt  this  at- 
tachment immediately  following  the  ED  424  face  page.  Skip  the 
remaining  parts  of  item  12. 

If  lflnn;nr  «ll  nf  ihr  planned  research  activities  involving  human  sub- 
jects are  covered  (nonexempt),  skip  item  12a  and  continue  with  the 
remaining  parts  of  item  12,  as  noted  below  In  addition,  follow  the 
instructions  in  "Protection  ofHuman  Subjects  in  Research"  attached 
to  this  form  lo  prepare  the  six-poinl  narrative  about  the  nonexempt 
activities    Provide  this  sii-point  narrative  In  an  "Item  12/Protec- 


tlon  of  Human  Subjects  AttacbBent"  and  iuert  tbta  attachnent 
immediately  following  the  ED  424  face  page. 

If  the  applicant  organization  has  an  approved  Multiple  Project 
Assurance  of  Compliance  on  file  with  the  Grants  Policy  and  Over- 
sight Staff(GPOS),  US  Department  of  Education,  or  with  the  Office 
for  Protection  from  Research  Risks  (OPRR),  National  Institutes  of 
Health.  U  S  Department  of  Health  and  Human  Services,  that  covers 
the  specific  activity,  enter  the  Assurance  number  in  item  12b  and  the 
date  of  approval  by  the  Institutional  Review  Board  (IRB)  of  the  pro- 
posed activities  in  item  1 2c  This  date  must  be  no  earlier  than  one  year 
before  the  receipt  date  for  which  the  application  is  submitted  and  must 
include  the  four  (4)  digit  year  (e.g.,  2000).  Check  the  type  of  IRB 
review  in  the  appropnate  box  An  IRB  may  use  the  expedited  review 
procedure  if  It  complies  with  the  requirements  of  34  CFR  97.110.  If 
the  IRB  review  is  delayed  beyond  the  submission  of  the  application, 
enter  "Pending"  in  item  12c.  If  your  application  is  recommended/ 
selected  for  funding,  a  follow-up  certification  of  FRB  approval  from 
an  official  signing  for  the  applicant  organization  must  be  sent  to  and 
received  by  the  designated  ED  official  wiihm  30  days  af^er  a  specific 
formal  request  from  the  designated  ED  official  If  the  applicant  or- 
ganization does  not  have  on  file  with  GPOS  or  OPRR  an  approved 
Assurance  of  Compliance  diat  covers  the  proposed  research  activity, 
enter  "None"  in  item  12b  and  skip  12c.  In  this  case,  the  applicant 
ofganization.  by  the  signature  on  the  application,  is  declanng  that  it 
will  comply  with  34  CFR  97  within  30  days  after  a  specific  formal 
request  from  the  designated  ED  official  for  the  Assurance(s)  and  IRB 
certifications. 

13.  Project  Title.  Enter  a  brief  descnptive  title  of  the  project.  If  more 
than  one  program  is  involved,  you  should  append  an  explaiution  on  a 
separate  sheet  If  appropnate  (e.g..  construction  or  real  properly 
projects),  attach  a  map  showing  project  location.  For  preapplications. 
use  a  separate  sheet  to  provide  a  summary  descnption  of  this  project 

14.  Estimated  Funding.  Amount  requested  or  to  be  contnbuted  dunng 
the  first  funding/budget  penod  by  each  contnbutoi;  Value  of  in-kind 
contributions  should  be  included  on  appropnate  lines  as  applicable 
If  the  action  will  result  in  a  dollar  change  to  an  existing  award,  indi- 
cate only  the  amount  of  the  change  For  decreases,  enclose  the  amounts 
in  parentheses  If  both  basic  and  supplemenul  amounts  are  included, 
show  breakdown  on  an  attached  sheet.  For  multiple  program  funding. 
use  totals  and  show  breakdown  using  same  categones  as  item  14. 

15.  Certiflcation.  To  be  signed  by  the  authorized  representative  of  the 
applicant.  A  copy  of  the  governing  body"s  authonzation  for  you  to 
sign  this  application  as  official  representative  must  be  on  file  in  the 

applicant's  office. 

Be  sure  to  enter  the  telephone  and  fax  number  and  e-mail  address  of 
the  authorized  represenutive  Also,  in  item  1 5e.  please  enter  the  month, 
date,  and  four  (4)  digit  year  (eg,  12/12/2000)  in  the  date  signed  field 

[  Paperworh  Bnrtlen  Stateeient  j 

According  lo  the  Paperwork  Reduction  Act  of  1995,  no  persons  are 
required  to  respond  to  a  collection  of  infomution  unless  such  collec- 
tion displays  a  valid  0MB  control  number.  The  valid  OMB  control 
number  for  dus  information  collection  is  1875-0106  The  time  re- 
quired to  complete  this  information  collection  is  estimated  lo  average 
between  1 5  and  45  minutes  per  response,  including  U>e  Ume  lo  review 
instructions,  search  existing  dau  resources,  gather  the  dau  needed, 
and  complete  and  review  the  infofmatkm  collection.  If  you  have  any 
comments  concerning  the  accuracy  of  the  e*timatc(s)  or  sugges- 
tions for  improving  this  form,  please  wriu  to:  US  Department  of 
Education,  Washington.  DC.  20202-465 1 .  If  you  have  commentt  or 
concerns  regarding  the  sutus  of  your  Individual  subnitaien  of  this 
form  write  directly  to:  Joyce  I.  Mays.  Applicauon  Control  Center. 
U  S  Department  of  Education,  7di  and  D  Streets.  S  W  ROB-3.  Room 
3633,  Washington.  DC  20202-4725.  
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PROTECTION  OF  HUMAN  SUBJECTS  IN  RESEARCH 
(Attachment  to  ED  424) 


I.  Instructions  to  Applicants  about  the  Narrative  In- 
formation that  Must  be  Provided  if  Research  Ac- 
tivities Involving  Human  Subjects  are  Planned 


If  you  marked  item  12  on  the  application  "Yes"  and 
designated  exemptions  in  12a ,  (all  research  activities 
are  exempt),  provide  sufficient  information  in  the  ap- 
plication to  allow  a  determination  that  the  designated 
exemptions  are  appropriate.  Research  involving  hu- 
man subjects  that  is  exempt  from  the  regulations  is  dis- 
cussed under  II.B.  "Exemptions,"  below.  The  Narra- 
tive must  be  succinct.  Provide  this  information  in  an 
"Item  12/Protection  of  Human  Subjects  Attach- 
ment" and  insert  this  attachment  immediately  fol- 
lowing the  ED  424  face  page. 

If  you  marked  "Yes"  to  item  12  on  the  face  page,  and 
designated  no  exemptions  ftx)m  the  regulations  (some 
or  all  of  the  research  activities  are  nonexempt),  ad- 
dress the  following  six  points  for  each  nonexempt  ac- 
tivity. In  addition,  if  research  involving  human  sub- 
jects will  take  place  at  collaborating  site(s)  or  other 
performance  site(s),  provide  this  information  before  dis- 
cussing the  six  points.  Although  no  specific  page  limi- 
tation applies  to  this  section  of  the  application,  be  suc- 
cinct. Provide  the  six-point  narrative  and  discussion 
of  other  performance  sites  in  an  "Item  12/Protection 
ofHuman  Subjects  Attachment"  and  insert  this  at- 
tachment inlmediately  following  the  ED  424  face 
page. 

(1)  Provide  a  detailed  description  of  the  proposed  in- 
volvement of  human  subjects.  Describe  the  character- 
istics of  the  subject  population,  including  their  antici- 
pated number,  age  range,  and  health  status.  Identify 
the  criteria  for  inclusion  or  exclusion  of  any  subpopu- 
lation.  Explain  the  rationale  for  the  involvement  of 
special  classes  of  subjects,  such  as  children,  children 
with  disabilities,  adults  with  disabilities,  persons  with 
mental  disabilities,  pregnant  women,  prisoners,  insti- 
tutionalized individuals,  or  others  who  are  lil^ely  to  be 
vulnerable. 

(2)  Identify  the  sources  of  research  material  obtained 
from  individually  identifiable  living  human  subjects 
in  the  form  of  specimens,  records,  or  data.  Indicate 
whether  the  material  or  data  will  be  obtained  specifi- 
cally for  research  purposes  or  whether  use  will  be  made 
of  existing  specimens,  records,  or  data. 

(3)  Describe  plans  for  the  recruitment  of  subjects  and 
the  consent  procedures  to  be  followed.  Include  the  cir- 


cumstances under  which  consent  will  be  sought  and  ob- 
tained, who  will  seek  it,  the  nature  of  the  information  to  be 
provided  to  prospective  subjects,  and  the  method  of  docu- 
menting consent.  State  if  the  Institutional  Review  Board 
(IRB)  has  authorized  a  modification  or  waiver  of  the  ele- 
ments of  consent  or  the  requirement  for  documentation  of 
consent. 

(4)  Describe  potential  risks  (physical,  psychological,  so- 
cial, legal,  or  other)  and  assess  their  likelihood  and  seri- 
ousness. Where  appropnate,  describe  alternative  treatments 
and  procedures  that  might  be  advantageous  to  the  subjects. 

(5)  Describe  the  prtxedures  for  protecting  against  or  mini- 
mizing potential  nsks,  including  risks  to  confidentiality, 
and  assess  their  likely  effectiveness.  Where  appropriate, 
discuss  provisions  for  ensuring  necessary  medical  or  pro- 
fessional intervention  in  the  event  of  adverse  effects  to  the 
subjects.  Also,  where  appropriate,  describe  the  provisions 
for  monitoring  the  data  collected  to  ensure  the  safety  of 
the  subjects. 

(6)  Discuss  why  the  nsks  to  subjects  are  reasonable  in  re- 
lation to  the  anticipated  benefits  to  subjects  and  in  relation 
to  the  importance  of  the  knowledge  that  may  reasonably 
be  expected  to  result. 


II.  Information  on  Research  Activities 
Involving  Human  Subjects 


A.  Derinitions. 

A  research  activity  involves  human  subjects  if  the  activity 
is  research,  as  defined  in  the  Department's  regulations,  and 
the  research  activity  will  involve  use  of  human  subjects, 
as  defined  in  the  regulations. 

— Is  it  a  research  activity? 

The  ED  Regulations  for  the  Protection  ofHuman  Subjects, 
Title  34,  Code  of  Federal  Regulations,  Part  97,  define  re- 
search as  "a  systematic  investigation,  including  research 
development,  testing  and  evaluation,  designed  to  develop 
or  contribute  to  generalizable  knowledge."  If  an  activity 
follows  a  deliberate  plan  whose  purpose  is  to  develop  or 
contribute  to  generalizable  knowledge,  such  as  an  explor- 
atory study  or  the  collection  of  data  to  test  a  hypothesis,  it 
is  research.  Activities  which  meet  this  definition  consti- 
tute research  whether  or  not  they  are  conducted  or  sup- 
ported under  a  program  which  is  considered  research  for 
other  purposes.  For  example,  some  demonstration  and 
service  programs  may  include  research  activities. 
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-Is  it  a  human  subject? 


The  regulations  define  human  subject  as  "a  living  indi- 
vidual about  whom  an  investigator  (whether  professional 
or  student)  conducting  research  obtains  ( 1 )  data  through 
intervention  or  interaction  with  the  individual,  or  (2)  iden- 
tifiable private  information."  (I)  If  an  activity  involves 
obtaining  information  about  a  living  person  by  manipu- 
lating that  person  or  that  person  s  environment,  as  might 
occur  when  a  new  instructional  technique  is  tested,  or  by 
communicating  or  interacting  with  the  individual,  as  oc- 
curs with  surveys  and  interviews,  the  definition  of  human 
subject  IS  met  (2)  If  an  activity  involves  obtaining  pri- 
vate information  about  a  living  person  in  such  a  way  that 
the  information  can  be  linked  to  that  individual  (the  iden- 
tity of  the  subject  is  or  may  be  readily  determined  by  the 
investigator  or  associated  with  the  information),  the  defi- 
nition of  human  subject  is  met  [Pnvate  mformation  in- 
cludes information  about  behavior  that  occurs  in  a  con- 
text m  which  an  individual  can  reasonably  expect  that  no 
observation  or  recording  is  taking  place,  and  mformation 
which  has  been  provided  for  specific  purposes  by  an  indi- 
vidual and  which  the  individual  can  reasonably  expect 
will  not  be  made  public  (for  example,  a  school  health 
record).] 


B.  Exemptions. 

Research  activities  in  which  the  only  involvement  of  hu- 
man subjects  will  be  m  one  or  more  of  the  foUowmg  six 
categones  of  exemptions  are  not  covered  by  the  regula- 
tions: 

(1)  Research  conducted  in  established  or  commonly  ac- 
cepted educational  settings,  involving  normal  educational 
practices,  such  as  (a)  research  on  regular  and  special  edu- 
cation instructional  strategies,  or  (b)  research  on  the  ef- 
fectiveness of  or  the  companson  among  instructional  tech- 
niques, curricula,  or  classroom  management  methods. 

(2)  Research  mvolvmg  the  use  of  educational  tests  (cog- 
nitive, diagnostic,  aptitude,  achievement),  survey  proce- 
dures, interview  procedures  or  observation  of  public  be- 
havior, unless:  (a)  information  obtained  is  recorded  m  such 
a  manner  that  human  subjects  can  be  identified,  directly 
or  through  identifiers  linked  to  the  subjects;  and  (b)  any 
disclosure  of  the  human  subjects'  responses  outside  the 
research  could  reasonably  place  the  subjects  at  nsk  of 
criminal  or  civil  liability  or  be  damaging  to  the  subjects' 
financial  standing,  employability,  or  reputation.  If  the 
subjects  are  children,  this  exemption  applies  only  to  re- 
search involving  educational  tests  or  observations  of  pub- 


lic behavior  when  the  investigator(s)  do  not  participate  in 
the  activities  being  observed.  [Children  are  defined  as 
persons  who  have  not  attained  the  legal  age  for  consent  to 
treatments  or  procedures  involved  in  the  research,  under 
the  applicable  law  or  jurisdiction  in  which  the  research  will 
be  conducted.] 

(3)  Research  involving  the  use  of  educational  tests  (cogni- 
tive, diagnostic,  aptitude,  achievement),  survey  procedures, 
interview  procedures  or  observation  of  public  behavior  that 
is  not  exempt  under  section  (2)  above,  if  the  human  sub- 
jects are  elected  or  appointed  public  ofiicials  or  candidates 
for  public  office;  or  federal  statute(s)  require(s)  without  ex- 
ception that  the  confidentiality  of  the  personally  identifi- 
able mformation  will  be  maintained  throughout  the  research 
and  thereafter 

(4)  Research  involving  the  coUecUon  or  study  of  existing 
data,  documents,  records,  pathological  specimens,  or  diag- 
nostic specimens,  if  these  sources  are  publicly  available  or 
if  the  information  is  recorded  by  the  mvestigator  in  a  man- 
ner that  subjects  cannot  be  identified,  directly  or  through 
identifiers  linked  to  the  subjects. 

(5)  Research  and  demonstration  projects  which  are  con- 
ducted by  or  subject  to  the  approval  of  department  or  agency 
heads,  and  which  arc  designed  to  study,  evaluate,  or  other- 
wise examine:  (a)  public  benefit  or  service  programs;  (b) 
procedures  for  obtaining  benefits  or  services  under  those 
programs;  (c)  possible  changes  in  or  alternatives  to  those 
programs  or  procedures;  or  (d)  possible  changes  in  meth- 
ods or  levels  of  payment  for  benefits  or  services  under  those 
programs. 

(6)  Taste  and  food  quality  evaluation  and  consumer  accep- 
tance studies,  (a)  if  wholesome  foods  without  additives  are 
consumed  or  (b)  if  a  food  is  consumed  that  contains  a  food 
mgredient  at  or  below  the  level  and  for  a  use  found  to  be 
safe,  or  agricultural  chemical  or  environmental  contami- 
nant at  or  below  the  level  found  to  be  safe,  by  the  Food  and 
Drug  Administration  or  approved  by  the  Environmental  Pro- 
tection Agency  or  the  Food  Safety  and  inspection  Service 
of  the  US  Department  of  Agriculture. 

Copies  of  the  Department  of  Education  S  Regulations  for 
the  Protection  of  Human  Subjects,  34  CFR  Part  97  and 
other  pertinent  materiak  on  the  protection  of  human  sub- 
jects in  research  are  available  from  the  Grants  Policy  and 
Oversight  Staff  (GPOS)  Office  of  the  Chief  Financial  and 
Chief  Information  Officer,  U.S.  Department  of  Educa- 
tion, Washington,  D.C.,  telephone:  (202)  708S263,  and 
on  the  U.S.  Department  of  Education  i  Protection  of  Hu- 
man Subjects  in  Research  Web  Site  at  http://ocfo.ed.gov/ 
humansub.htm. 
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Public  reporting  burden  for  this  cx)ilection  of  information  is  estimated  to  vary  from  13  to  22  hours  per 
response,  with  an  average  of  17.5  hours  per  response,  including  the  time  revlew^ing  instructions,  searching 
existing  data  sources,  gathering  and  maintaining  the  data  needed,  and  completing  and  reviewing  the 
collection  of  infomnation.  Send  comments  regarding  this  burden  estimate  or  any  other  aspect  of  this 
collection  of  information,  including  suggestions  for  reducing  this  burden,  to  the  U.S.  Department  of 
Education,  Information  Management  and  Compliance  Division,  Washington,  D.C.  20202-4651;  and  the 
Office  of  Management  and  Budget,  Papenwori<  Reduction  Project  1875-0102,  Washington  DC  20503. 

INSTRUCTIONS  FOR  ED  FORM  524 


General  Instructions 

This  form  is  used  to  apply  to  individual  U.S. 
Department  of  Education  discretionary  grant 
programs.  Unless  directed  othenwse,  provide  the 
same  budget  infomiation  for  each  year  of  the 
multi-year  funding  request.  Pay  attention  to 
applicable  program  specific  instructions,  if 
attached. 

Section  A  -  Budoet  Summary 
U.S.  Department  of  Education  Funds 

All  applicants  must  complete  Section  A  and 
provide  a  breakdown  by  the  applicable  budget 
categories  shown  in  lines  1-11. 

Lines  1-11,  columns  (a)-(e):  For  each  project 
year  for  which  funding  is  requested,  show  the 
total  amount  requested  for  each  applicable 
budget  category. 

Lines  1-11,  column  (f):  Show  the  multi-year  total 
for  each  budget  category.  If  funding  is  requested 
for  only  one  project  year,  leave  this  column 
blank. 

Line  12,  columns  {a)-(e):  Show  the  total  budget 
request  for  each  project  year  for  which  funding  is 
requested. 

Line  12,  column  (f):  Show  the  total  amount 
requested  for  all  project  years.  If  funding  is 
requested  for  only  one  year,  leave  this  space 
blank. 

Section  B  -  Budget  Summary 
Non-Federal  Funds 

If  you  are  required  to  provide  or  volunteer  to 
provide  matching  funds  or  other  non-Federal 
resources  to  the  project,  these  should  be  shown 
for  each  applicable  budget  category  on  lines  1-1 1 
of  Section  B. 

Lines  1-11,  columns  (a)-(e):  For  each  project 
year  for  which  matching  funds  or  other 
contributions  are  provided,  show  the  total 


contribution  for  each  applicable  budget  category. 

Lines  1-11,  column  (f):  Show  the  multi-year  total 
for  each  budget  category.  If  non-Federal 
contributions  are  provided  for  only  one  year, 
leave  this  column  blank. 

Line  12,  columns  (a)-(e):  Show  the  total 
matching  or  other  contribution  for  each  project 
year. 

Line  12,  column  (f):  Show  the  total  amount  to  be 
contributed  for  all  years  of  the  multi-year  project. 
If  non-Federal  contributions  are  provided  for  only 
one  year,  leave  this  space  blank. 

Section  C  -  Other  Budoet  Information 

Pay  attention  to  applicable  program  specific 

instructions,  if  attached 

1 .  Provide  an  itemized  budget  breakdown,  by 
project  year,  for  each  budget  category  listed 
in  Sections  A  and  B. 

2.  If  applicable  to  this  program,  enter  the  type  of 
indirect  rate  (provisional,  predetenmined.  final 
or  fixed)  that  will  be  in  effect  during  the 
funding  period.  In  addition,  enter  the 
estimated  amount  of  the  base  to  which  the 
rate  is  applied,  and  the  total  indirect  expense. 

3.  If  applicable  to  this  program,  provide  the  rate 
and  base  on  which  fringe  benefits  are 
calculated. 

4.  Provide  other  explanations  or  comments  you 
deem  necessary. 


35782 


Federal  Register/ Vol.  65.  No.  108 /Monday.  June  5.  2000 /Notices 


Federal  Register/ Vol.  65,  No.  108 /Monday,  June  5,  2000 /Notices 


35783 


OMB  Control  No.  1 801-0004  (Exp  8/31/2001) 
NOTICE  TO  ALL  APPLICANTS 


The  purpose  of  this  enclosure  is  to  inform  you  about  a 
new  provision  in  the  Department  of  Educations 
General  Education  Provisions  Act  (GEPA)  that  applies 
to  applicants  for  new  grant  awards  under  Department 
programs  This  provision  is  Section  427  of  GEPA, 
enacted  as  part  of  the  Improving  .America  s  Schools 
Act  of  1994  (Pub  L    103-382) 

To  Whom  l>oes  Thus  Provision  Apply? 

Section  427  of  GEPA  affects  applicants  for  new  grant 
awards  under  this  program  ALL  APPLICANTS 
FOR  NEW  AWARDS  MIST  INCLUDE 
I?ifF0RMAT10N  IN  THEIR  APPLICATIONS  TO 
ADDRESS  THIS  NTW  PROVISION  IN  ORDER 
TO  RECEIVE  RINDING  UNDER  THIS 
PROGRAM. 

(If  this  program  is  a  State-formula  grant  program,  a 
State  needs  to  provide  this  description  only  for  projects 
or  activities  that  it  carries  out  with  funds  reserved  for 
State-level  uses  In  addition,  local  school  districts  or 
other  eligible  applicants  that  apply  to  the  State  for 
funding  need  to  provide  this  description  in  their 
applications  to  the  State  for  funding  The  State  would 
be  responsible  for  ensuring  thai  the  school  district  or 
other  local  entity  has  submitted  a  sutl'icient  section  427 
statement  as  described  below  ) 

What  Does  This  Provision  Require? 

Section  427  requires  each  applicant  tor  funds  (other 
than  an  individual  person)  to  uiclude  in  its  application 
a  description  of  the  steps  the  applicant  proposes  to  take 
to  ensure  equitable  access  to,  and  participation  in,  its 
Federally-assisted  program  for  students,  teachers,  and 
other  program  beneficiaries  with  special  needs  This 
provision  allows  applicants  discretion  in  developing  the 
required  description  The  statute  highlights  5i\  types 
of  barriers  that  can  impede  equitable  access  or 
participation  gender,  race,  national  origin,  color, 
disability,  or  age  Based  on  local  cirLumstances,  >ou 
should  determine  whether  these  or  other  barriers  may 
prevent  your  students,  teachers,  etc  from  such  access 
or  participation  in.  the  Federally  funded  project  or 
activity  The  description  in  your  application  of  steps 
to  be  taken  to  overcome  these  barriers  need  not  be 
lengthy,  you  may  provide  a  clear  and  succinct 
description  of  how  you  plan  to  address  those  barriers 


that  are  applicable  to  your  circumstances  In  addition, 
the  information  may  be  provided  in  a  single  narrative, 
or,  if  appropriate,  may  be  discussed  ui  connection  with 
related  topics  in  the  application 

Section  427  is  not  intended  to  duplicate  the 
requirements  of  civil  rights  statutes,  but  rather  to 
ensure  that,  in  designing  their  projects,  applicants  for 
Federal  funds  address  equity  concerns  that  may  affect 
the  ability  of  certain  potential  beneficiaries  to  fully 
participate  in  the  project  and  to  achieve  to  high 
standards  Consistent  w'ith  program  requirements  and 
Its  approved  application,  an  applicant  may  use  the 
Federal  funds  awarded  to  it  to  eliminate  barriers  u 
identifies. 

What  are  Examples  of  How  an  Applicant  Might 
Satisfy  the  Requirement  of  This  Provision? 

The  following  examples  may  help  illustrate  how  an 
applicant  may  comply  with  Section  427 

(1)  An  applicant  that  proposes  to  carry  out  an 
adult  literacy  project,  serving,  among  others, 
adults  with  limited  English  protlcienc>,  might 
describe  in  its  application  how  it  intends  to 
distribute  a  brochure  about  the  proposed  project  to 
such  potential  participants  in  their  native 
language 

(2)  An  applicant  that  proposes  to  de\elop 
instructional  materials  for  classroom  use  might 
describe  how  it  will  make  the  materials  available 
on  audio  tape  or  in  braille  for  students  who  are 
blind 

(3)  An  applicant  that  proposes  to  carrs  out  a 
model  scierxe  program  for  secondary  students  and 
IS  concerned  that  girls  may  be  less  likely  than 
boys  to  enroll  in  the  course,  might  indicate  how  it 
intends  to  conduct  "outreach"  efforts  to  girls,  to 
encourage  their  enrollment 

We  recognize  that  many  applicants  may  already  be 
implementing  effective  steps  to  ensure  equii\  ot  access 
and  participation  in  their  grant  programs,  and  we 
appreciate  your  cooperation  in  responding  to  the 
requirements  of  this  provision. 


Estimated  Burden  Statement  for  GEPA  Requirements 

The  time  required  to  complete  this  inti>rm,iiion  collection  is  estimated  to  vary  from  1  to  3  hours  per  response,  with 
an  average  of  1  5  hours,  including  the  time  to  review  instructions,  search  existing  data  resources,  gather  and  maintain 
the  data  needed,  and  complete  and  rc\  icw  ihc  information  collection.  If  you  have  any  comments  concerning  the 
accuracy  of  the  time  estimate(s)  or  suggestions  for  improving  this  form,  please  write  to  U  S  Department  of 
Education.  Washington,  DC  20202  4651 


ASSURANCES  -  NON-CONSTRUCTION  PROGRAMS 


OMB  Approval  No  0348-0040 


Public  reporting  burden  for  this  collection  of  Information  is  estimated  to  average  15  minutes  per  response,  including  time  for  reviewing 
instructions,  searching  existing  data  sources,  gathering  and  maintaining  the  data  needed,  and  completing  and  reviewing  the  collection  of 
infonnation.  Send  comments  regarding  the  burden  estimate  or  any  other  aspect  of  this  collection  of  information,  including  suggestions  for 
reducing  this  burden,  to  the  Office  of  Management  and  Budget,  Paperwork  Reduction  Project  (0348-0040),  Washington,  DC  20503. 

PLEASE  DO  NOT  RETURN  YOUR  COMPLETED  FORM  TO  THE  OFFICE  OF  MANAGEMENT  AND  BUDGET 
SEND  IT  TO  THE  ADDRESS  PROVIDED  BY  THE  SPONSORING  AGENCY. 


NOTE: 


Certain  of  these  assurances  may  not  be  applicable  to  your  project  or  program.  If  you  have  questions,  please  contact  the 
awarding  agency.  Further,  certain  Federal  awarding  agencies  may  require  applicants  to  certify  to  additional  assurances.  If  such 
is  the  case,  you  will  be  notified. 


As  the  duly  authorized  representative  of  the  applicant,  I  certify  that  the  applicant: 

1-  Has  the  legal  authority  to  apply  for  Federal  assistance 
and  the  institutional,  managerial  and  financial  capability 
(including  funds  sufficient  to  pay  the  non-Federal  share 
of  project  cost)  to  ensure  proper  planning,  management 
and  completion  of  the  project  described  in  this 
application. 

2.  Will  give  the  awarding  agency,  the  Comptroller  General 
of  the  United  States  and,  if  appropriate,  the  State, 
thrciugh  any  authonzed  representative,  access  to  and 
the  right  to  examine  all  records,  books,  papers,  or 
documents  related  to  the  award;  and  will  establish  a 
proper  accounting  system  in  accordance  wrth  generally 
accepted  accounting  standards  or  agency  directives. 

3.  Will  establish  safeguards  to  prohibit  employees  from 
using  their  positions  for  a  purpose  tfiat  constitutes  or 
presents  the  appearance  of  personal  or  organizational 
conflict  of  interest,  or  personal  gain. 

4.  Will  initiate  and  complete  the  work  within  the  applicable 
time  frame  after  receipt  of  approval  of  tfie  awarding 
agency. 

5.  Will  comply  with  the  Intergovemmental  Personnel  Act  of  7. 
1970  (42  use.  §§4728-4763)  relating  to  prescribed 
standards  for  merit  systems  for  programs  funded  under 
one  of  the  19  statutes  or  regulations  specified  in 
Appendix  A  of  GPM's  Standards  for  a  Merit  System  of 
Personnel  Administration  (5  C.F.R.  900,  Subpart  F). 


6.  Will  comply  with  all  Federal  statutes  relating  to 
nondiscrimination.  Tf>ese  include  but  are  not  limited  to: 
(a)  Title  VI  of  the  Civil  Rights  Act  of  1964  (P.L.  88-352) 
which  prohibits  discrimination  on  the  basis  of  race,  color 
or  national  origin;  (b)  Title  IX  of  the  Education 
Amendments  of  1972,  as  amended  (20  U.S.C.  §§1681- 
1683,  and  1685-1686),  which  prohibits  discrimination  on 
the  basis  of  sex;  (c)  Section  504  of  the  Rehabilitation 


Act  of  1973,  as  amended  (29  U.S.C.  §794),  whtah 
prohibits  discrimination  on  the  basis  of  handicaps;  (d) 
the  Age  Discrimination  Act  of  1975,  as  amended  (42 
U.S.C.  §§6101-6107),  which  prohibits  discrimination 
on  the  basis  of  age;  (e)  the  Dmg  Abuse  Office  and 
Treatment  Act  of  1972  (P.L.  92-255),  as  amended, 
relating  to  nondiscrimination  on  the  basis  of  drug 
abuse;  (0  the  Comprehensive  Alcohol  Abuse  and 
Alcoholism  Prevention,  Treatment  and  Rehabilitation 
Act  of  1970  (P.L.  91-616),  as  amended,  relating  to 
nondiscrimination  on  the  basis  of  alcohol  abuse  or 
alcoholism;  (g)  §§523  and  527  of  the  Public  Health 
Service  Act  of  1912  (42  U.S.C.  §§290  dd-3  and  290  ee 
3),  as  amended,  relating  to  confidentiality  of  alcohol 
and  dnjg  abuse  patient  records;  (h)  Title  VIII  of  the 
Civil  Rights  Act  of  1968  (42  U.S.C.  §§3601  et  seq.),  as 
amended,  relating  to  nondiscnmination  in  the  sale, 
rental  or  financing  of  housing;  (i)  any  other 
nondiscnmination  provisions  in  the  specific  statute(s) 
under  which  application  for  Federal  assistance  is  being 
made;  and,  (j)  the  requirements  of  any  ottier 
nondiscrimination  statute(s)  which  may  apply  to  the 
application. 

7.  Will  comply,  or  has  already  complied,  with  the 
requirements  of  Titles  II  and  III  of  the  Uniform 
Relocation  Assistance  and  Real  Property  Acquisition 
Policies  Act  of  1970  (PL.  91-646)  wrhich  provide  for 
fair  and  equitable  treatment  of  persons  displaced  or 
whose  property  is  acquired  as  a  result  of  Federal  or 
federally-assisted  pnsgrams.  These  requirenr>ents  apply 
to  all  interests  in  real  property  acquired  for  project 
purposes  regardless  of  Federal  participation  in 
purchases. 

8.  Will  comply,  as  applicable,  with  provisions  of  the 
Hatch  Act  (5  U.S.C.  §§1501-1508  and  7324-7328) 
which  limit  the  political  activities  of  employees  whose 
principal  employment  activities  are  funded  in  wtiole  or 
in  part  with  Federal  funds. 


Previous  Edition  UsabI* 


Authorized  for  Local  Reproduction 


SUndard  Form  424B  (R«v.  7-97) 
PrMcritMd  by  OMB  Circular  A-102 
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10. 


11. 


Will  comply,  as  applicable,  with  the  provisions  of  the  Davis- 
Bacon  Act  (40  U.S  C.  §§276a  to  276a-7).  the  Copeland  Act 
(40  US.C.  §276c  and  18  US  C.  §874).  and  the  Contract 
Work  Hours  and  Safety  Standards  Act  (40  US  C  §§327- 
333),  regarding  latxjr  standards  for  federally-assisted 
construction  subagreements 

Will  comply,  if  applicable,  with  flood  insurance  purchase 
requirements  of  Section  102(a)  of  the  Flood  Disaster 
Protection  Act  of  1973  (PL  93-234)  which  requires 
rectptents  in  a  special  flood  hazard  area  to  participate  in  the 
program  and  to  purchase  flood  insurance  if  the  total  cost  of 
insurable  construction  and  acquisition  is  $10,000  or  more. 

Will  comply  with  environmental  standards  which  may  be 
prescrit)ed  pursuant  to  the  following:  (a)  institution  of 
environmental  quality  control  measures  under  the  National 
Environmental  Policy  Act  of  1969  (PL.  91-190)  and 
Executive  Order  (EO)  11514;  (b)  notification  of  violating 
facilities  pursuant  to  EO  11 738;  (c)  protection  of  wetlands 
pursuant  to  EO  11990;  (d)  evaluation  of  flood  hazards  in 
floodplains  in  accordance  with  EO  1 1988;  (e)  assurance  of 
project  consistency  with  the  approved  State  management 
program  developed  under  the  Coastal  Zone  Management 
Act  of  1972  (16  use  §§1451  et  seq);  (f)  conformity  of 
Federal  actions  to  State  (Clean  Air)  Implementation  Plans 
under  Section  176(c)  of  the  Clean  Air  Act  of  1955,  as 
amended  (42  U.S.C.  §§7401  et  seq);  (g)  protection  of 
undergrourxl  sources  of  drinking  water  under  the  Safe 
Dnnking  Water  Act  of  1974,  as  amended  (PL  93-523); 
and,  (h)  protection  of  endangered  species  under  the 
Endangered  Species  Act  of  1973,  as  amended  (PL.  93- 
205). 


SIGNATURE  OF  AUTHORIZED  CERTIFYING  OFFICIAL 


APPLICANT  ORGANIZATION 


12.  Will  comply  with  the  Wild  and  Scenic  Rivers  Act  of 
1968  (16  U.S.C.  §§1271  et  seq.)  related  to  protecting 
components  or  potential  components  of  the  national 
wikj  and  scenic  rivers  system 

1 3.  Will  assist  the  awarding  agency  in  assuring  compliance 
with  Section  106  of  the  National  Historic  Preservation 
Act  of  1966,  as  amended  (16  U.S.C  §470),  EO  11593 
(identification  and  protection  of  historic  properties),  and 
the  Archaeological  and  Historic  Preservation  Act  of 
1974  (16  U.S.C.  §§469a-1  et  seq). 

14.  Will  comply  with  P.L.  93-348  regarding  the  protection  of 
human  subjects  involved  in  research,  devek>pment,  and 
related  activities  supported  by  this  award  of  assistarKe. 

15.  Will  comply  with  the  Laboratory  Animal  Welfare  Act  of 
1966  (PL.  89-544,  as  amended,  7  U.S.C.  §§2131  et 
seq.)  pertaining  to  the  care,  harKJiing,  and  treatment  of 
warm  bkxxled  animals  held  for  research,  teaching,  or 
other  activities  supported  by  this  award  of  assistance. 

16.  Will  comply  with  the  Lead-Based  Paint  Poisoning 
Prevention  Act  (42  U.S.C.  §§4801  et  seq.)  which 
prt}hibits  the  use  of  lead-based  paint  in  construction  or 
rehat>ilitation  of  residerx^  structures. 

17.  Will  cause  to  be  performed  the  required  financial  and 
compliarKe  audits  in  accordance  with  the  Single  Audit 
Act  Amendments  of  1996  and  OMB  Circular  No.  A-133, 
"Audits  of  States.  Local  Govemments.  and  Non-Profit 
Organizatkxis." 

18  Will  comply  with  all  applicable  requirements  of  all  other 
Federal  laws,  executive  orders,  regulations,  and  policies 
governing  this  program. 


TITLE 


DATE  SUBMITTED 


CERTIFICATIONS  REGARDING  LOBBYING;  DEBARMENT,  SUSPENSION  AND  OTHER 
RESPONSIBILITY  MATTERS;  AND  DRUG-FREE  WORKPLACE  REQUIREMENTS 

Applicants  should  refer  to  the  regulations  cited  below  to  determine  the  certification  to  which  they  are  required  to  attest.  Applicants 
should  also  review  the  instructions  for  certification  included  in  the  regulations  before  completing  this  form.  Signature  of  this  form 
provides  for  compliance  with  certification  requirements  under  34  CFR  Part  82,  "New  Restrictions  on  Lobbying,"  and  34  CFR  Part  85, 
"Government-wide  Debannent  and  Suspension  (Nonprocurement)  and  Government-wide  Requirements  for  Drug-Free  Woriiplace 
(Grants)."  The  certifications  shall  be  treated  as  a  material  representation  of  fact  upon  which  reliance  will  be  placed  when  the 
Department  of  Education  determines  to  award  the  covered  transaction,  grant,  or  cooperative  agreement. 


1.  LOBBYING 


As  required  by  Section  1352.  Title  31  of  the  U.S.  Code,  and 
implemented  at  34  CFR  Pari  82,  for  persons  entering  into  a 
grant  or  cooperative  agreement  over  $100,000,  as  defined  at 
34  CFR  Part  82,  Sections  82.105  and  82.110.  the  applicant 
certifies  that; 

(a)  No  Federal  appropriated  funds  have  been  paid  or  will  be 
paid,  by  or  on  behalf  of  the  undersigned,  to  any  person  for 
influencing  or  attempting  to  influence  an  officer  or  employee  of 
any  agency,  a  Member  of  Congress,  an  officer  or  employee  of 
Congress,  or  an  employee  of  a  Member  of  Congress  in 
connectkMi  with  the  making  of  any  Federal  grant,  the  entering 
into  of  any  cooperative  agreement,  and  the  extension,  continu- 
ation, renewal,  amendment,  or  modification  of  any  Federal 
grant  or  cooperative  agreement; 

(b)  If  any  funds  other  than  Federal  appropriated  funds  have 
been  paid  or  will  be  paid  to  any  person  for  influencing  or 
attempting  to  influence  an  officer  or  employee  of  any  agency,  a 
Member  of  Congress,  an  officer  or  emptoyee  of  Congress,  or 
an  employee  of  a  Member  of  Congress  in  connection  with  this 
Federal  grant  or  cooperative  agreement,  the  undersigned  shall 
complete  and  sut)mit  Standard  Form  -  LLL,  "Disctosure  Form  to 
Report  Lobbyirig."  in  accordance  with  its  instructions; 

(c)  The  undersigned  shall  require  that  the  language  of  this 
certification  be  included  in  the  award  documents  for  all 
subawards  at  all  tiers  (including  sut>grants,  contracts  under 
grants  and  cooperative  agreements,  and  sutx»ntracts)  and 
that  all  subredpients  shall  certify  and  disclose  accordingly. 


(c)  Are  not  presently  indicted  for  or  otherwise  criminally  or  civilly 
charged  by  a  govemmental  entity  (Federal,  State,  or  local)  with 
commission  of  any  of  the  offenses  enumerated  in  paragraph 
(2)(b)  of  this  certification;  and 
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2    DEBARMENT,  SUSPENSION,  AND  OTHER 
RESPONSIBIUTY  MATTERS 

As  required  by  Executive  Order  12549,  Debamient  and 
Suspension,  and  implemented  at  34  CFR  Part  85,  for  prospec- 
tive partiapants  in  primary  covered  transactions,  as  defined  at 
34  CFR  Part  85,  Sectrons  85.105  and  85.110— 

A.  The  applicant  certifies  that  It  and  its  principals: 

(a)  Are  not  presently  debanwl,  suspended,  pnsposed  for 
debarment,  declared  ineligible,  or  voluntarily  excluded  from 
covered  transactrons  by  any  Federal  department  or  agency; 

(b)  Have  not  within  a  three-year  period  preceding  this  applica- 
tion been  convicted  of  or  had  a  civil  judgement  rendered 
against  them  for  commission  of  fraud  or  a  criminal  offense  in 
connectkxi  with  obtaining,  attempting  to  obtain,  or  performing  a 
public  (Federal,  State,  or  local)  transaction  or  contract  under  a 
public  transaction;  violatk>n  of  Federal  or  State  antitrust 
statutes  or  commission  of  embezzlement,  theft,  forgery, 
bribery,  falsification  or  destruction  of  records,  making  false 
statements,  or  receiving  stolen  property; 


(d)  Have  not  within  a  three-year  period  preceding  this  applrcation 
had  one  or  more  public  transaction  (Federal,  State,  or  local) 
terminated  for  cause  or  default;  and 

B.  Where  the  applicant  is  unable  to  certify  to  any  of  the  state- 
ments in  this  certification,  he  or  she  shall  attach  an 
explanation  to  this  application. 


3    DRUG-FREE  WORKPLACE 
(GRANTEES  OTHER  THAN  INDIVIDUALS) 

As  required  by  the  Dnjg-Free  Woriiplace  Act  of  1988.  and 
implemented  at  34  CFR  Part  85,  Subpart  F,  for  grantees,  as 
defined  at  34  CFR  Part  85,  Sections  85.605  and  85.610  - 

A.  The  applicant  certifies  that  it  will  or  will  continue  to  provide  a 
drug-free  workplace  by: 

(a)  Publishing  a  statement  notifying  emptoyees  that  the  unlawful 
manufacture,  distribution,  dispensing,  possession,  or  use  of  a 
controlled  substance  is  prohibited  in  the  grantee's  workplace  and 
specifying  the  actions  that  wiH  be  taken  against  employees  for 
violation  of  such  prohibition; 

(b)  Establishing  an  or>-going  drug-ft^ee  awareness  program  to 
inform  employees  about: 

(1)  The  dangers  of  drug  abuse  in  the  worttplace; 

(2)  The  grantees  policy  of  maintaining  a  drug-free  workplace: 

(3)  Any  available  drug  counseling,  rehabilitation,  and  emptoyee 
assistance  programs;  and 

(4)  The  penalties  that  may  be  imposed  upon  emptoyees  for  drug 
abuse  violations  occurring  in  the  workplace; 

(c)  Making  it  a  requirement  that  each  emptoyee  to  be  engaged  in 
the  performance  of  ttie  grant  be  given  a  copy  of  the  statement 
required  by  paragraph  (a); 

(d)  Notifying  the  employee  in  the  statement  required  by  para- 
graph (a)  that,  as  a  condition  of  employment  under  the  grant,  the 
employee  will; 

(1 )  Abkle  by  the  terms  of  the  statement;  and 

(2)  Notify  the  employer  in  writing  of  his  or  her  conviction  for  a 
violation  of  a  criminal  drug  statute  occumng  in  the  worttplace  no 
later  than  five  calendar  days  after  such  conviction; 


35786 


Federal  Register/ Vol.  65,  No.   108 /Monday.  June  5,  2000 /Notices 


(e)  Notifying  the  agency,  in  wnting,  within  1 0  calendar  days  after 
receiving  notice  under  subparagraph  (d)(2)  from  an  employee  or 
otherwise  receiving  actual  rKitice  of  such  conviction    Employers 
of  convicted  employees  must  provide  notice,  including  position 
title,  to:  Director,  Grants  Policy  and  Oversight  Staff,  US.  Depart- 
ment of  Education.  400  Maryland  Avenue,  S.W.  (Room  3652, 
GSA  Regional  Office  Building  No  3),  Washington,  DC  20202- 
424a    Notice  shall  include  the  identification  number(s)  of  each 
affected  grant; 

(f)  Taking  one  of  the  following  actions,  within  30  calendar  days  of 
receiving  notice  under  subparagraph  (d)(2),  with  respect  to  any 
employee  who  is  so  convicted; 

(1)  Takir>g  appropriate  personnel  action  against  such  an  em- 
ployee, up  to  and  including  termination,  consistent  with  the 
requirements  of  the  Rehabilitation  Act  of  1973,  as  amended;  or 

(2)  Requinng  such  employee  to  partiapate  satisfactorily  in  a  dmg 
abuse  assistarKe  or  rehatMlrtation  program  approved  for  such 
purposes  by  a  Federal.  Slate,  or  local  health,  law  enforcement,  or 
other  appropriate  agency: 

(g)  Making  a  good  faith  effort  to  continue  to  maintain  a 
drug-free  workplace  through  implementation  of  paragraphs 

(a),  (b).  (c),  (d),  (e),  and  (0. 


DRUG^REE  WORKPLACE 
(GRANTEES  WHO  ARE  INDIVIDUALS) 

As  required  by  the  Drug-Free  Workplace  Act  of  1988,  and 
implemented  at  34  CFR  Part  85,  Subpart  F,  for  grantees,  as 
defined  at  34  CFR  Part  85,  Sections  85.605  and  85.610- 

A    As  a  condition  of  the  grant,  I  certify  that  I  will  not  engage  in  the 
unlawful  manufacture,  distnbution,  dispensing,  possession,  or 
use  of  a  controlled  substance  in  conducting  any  activity  with  the 
grant,  and 

B    If  convicted  of  a  cnminal  drug  offense  resulting  from  a 
violation  occurring  during  the  conduct  of  any  grant  activity,  I  will 
report  the  conviction,  in  writing,  within  10  calendar  days  of  the 
conviction,  to:  Director,  Grants  Policy  and  Oversight  Staff, 
Department  of  Education,  400  Maryland  Avenue,  S.W.  (Room 
3652,  GSA  Regional  Office  BuiWing  No.  3).  Washington,  DC 
20202-4248.  Notice  shall  include  the  identification  number(s)  of 
each  affected  grant. 


8.  The  grantee  may  insert  in  the  space  provided  bek>w  the  site(s) 
for  the  performance  of  work  done  in  connection  with  the  specific 
grant: 

Place  of  Performance  (Street  address,  city,  county,  state,  zip 
code) 


Check  [  J  it  there  are  workplaces  on  file  that  are  not  identified 
here 


As  the  duly  authonzed  representative  of  the  applicant.  I  hereby  certify  that  the  applicant  will  comply  with  the  above  certifications. 


NAME  OF  APPLICANT 


PR/AWARD  NUMBER  AND  /  OR  PROJECT  NAME 


PRINTED  NAME  AND  TITLE  OF  AUTHORIZED  REPRESENTATIVE 


SIGNATURE 


DATE 


ED  80-0013 
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Certification  Regarding  Debarment,  Suspension,  ineligibility  and 
Voluntary  Exclusion  —  Lower  Tier  Covered  Transactions 


This  certification  is  required  by  the  Department  of  EducaUon  regulations  implementing  Executive  Order  12549,  Debarment  and  Suspenskxi.  34  CFR 
Part  85,  for  all  tower  tier  transactions  meeting  the  threshoW  and  tier  requirements  stated  at  Section  85  1 10. 


Instructions  for  Certification 

1 .  By  signing  and  submitting  this  proposal,  the  prospective  tower  tier 
participant  is  provkiing  the  certificatton  set  out  bek>w 

2    The  cartilicatton  in  this  dause  is  a  material  representatkjn  of  fact 
upon  which  reliance  was  placed  when  this  transactton  was  entered 
into.  If  K  is  later  determined  that  the  prospective  kiwer  tier  participant 
knowingly  rendered  an  erroneous  certiftoatton,  in  addition  to  other 
remedies  available  to  the  Federal  Government,  the  department  or 
agency  with  whtoh  this  transaction  originated  may  pursue  available 
remedies,  including  suspension  and/or  debarment. 

3.  The  prospective  tower  tier  participant  shaH  provkle  immediate 
written  nottoe  to  the  person  to  which  this  proposal  is  submitted  if  at 
any  time  the  prospective  lower  tier  participant  teams  that  its  certitfca- 
tkxi  was  erroneous  wt>en  sulxnitted  or  tws  become  erroneous  by 
reason  of  char>ged  circumstances. 

4  The  terms  'covered  transaction,"  "deban^ed,"  "suspended," 
"ineligible,"  "tower  tier  covered  transaction,'  "partkapant." "  person." 
"primary  covered  transactton," "  principal,"  "proposal,"  and  "voluntarily 
excluded,"  as  used  in  this  clause,  have  the  meanings  set  out  in  the 
Definittons  and  Coverage  secttons  of  rules  implementing  Executive 
Order  12549.  You  may  contact  the  person  to  whtoh  this  proposal  is 
submitted  for  assistance  in  obtaining  a  copy  of  those  regulations. 

5  The  prospective  tower  tier  participant  agrees  by  submitting  this 
proposal  that,  shouW  the  proposed  covered  transactton  be  entered 
into,  it  shall  not  knowingly  enter  into  any  tower  tier  covered  transactton 
with  a  person  who  is  debarred,  suspended,  declared  ineligibte,  or 
voluntarily  excluded  from  partidpatkyi  in  this  covered  transactton, 
untess  authorized  by  the  department  or  agency  with  which  this 
transactton  originated. 


6.  The  prospective  tower  tier  participant  further  agrees  by  sutxnitting 
this  proposal  that  it  will  include  the  clause  titled  "Certification  Regarding 
Debarment,  Suspenston,  lneligit)ility.  and  Voluntary  Exduston-Lower 
Tier  Covered  Transacttons,"  without  modificatton,  in  all  kiwer  tier 
covered  transacttons  and  in  all  sdicitatipns  for  lower  tier  covered 
transactions. 

7.  A  parttoipant  in  a  covered  transactkxi  may  rely  upon  a  certificatton 
of  a  prospective  participant  In  a  tower  tier  covered  transaction  that  it  is 
not  debarred,  suspended,  ineligit>te,  or  voluntarily  excluded  from  the 
covered  transactton,  unless  it  knows  that  ttie  certification  is  erroneous 
A  participant  may  decide  Itw  method  and  frequency  by  whtoh  it 
determines  the  eligibility  of  its  principals  Each  partkapant  may  but  is 
not  required  to,  check  ttM  Norprocurement  List 

8.  Nothing  contained  in  the  foregoing  shall  be  constmed  to  require 
establishment  of  a  system  of  records  in  order  to  render  in  good  faith  the 
certificatton  required  by  this  clause.  The  knowledge  and  information  of 
a  participant  is  not  required  to  exceed  that  which  Is  normally  possessed 
by  a  prudent  person  in  the  ordinary  course  of  business  dealings 

9.  Except  for  transactksns  authorized  under  paragraph  5  of  these 
instructions,  if  a  partkapant  in  a  covered  transactton  knowingly  enters 
into  a  tower  tier  covered  transaction  with  a  person  who  is  suspended, 
det>arred,  ineligibte.  or  voluntarily  excluded  from  parttoipatton  in  this 
transactton,  in  additkjn  to  other  remedies  avaHabte  to  the  Federal 
Govemment,  the  department  or  age(x:y  with  whtoh  this  transactton 
originated  may  pursue  availabte  remedtes,  irxduding  suspenston  and/or 
determent. 


Certification 

(1 )  The  prospective  tower  tier  parttoipant  certifies,  by  submission  of  this  proposal,  that  neither  it  nor  its  prinapals  are  presently  debaned, 
suspended,  proposed  for  debarment,  declared  ineligibte,  or  voluntarily  excluded  from  parttoipation  in  this  transactton  by  any  Federal 
department  or  agency. 

(2)  Where  the  prospective  kjwer  tier  parttoipant  is  unabte  to  certify  to  any  of  the  statements  in  this  certificatton,  such  pnjspective  partKapant  shaH 
attach  an  explanatton  to  this  proposal 


NAME  OF  APPLICANT 


PR/AWARD  NUMBER  AND/OR  PROJECT  NAME 


PRINTED  NAME  AND  TITLE  OF  AUTHORIZED  REPRESENTATIVE 


SIGNATURE 


DATE 


ED  80-0014,  9/90  (Replaces  GCS-009  (REV.12/88),  whtoh  is  obsolete) 


35788 


Federal  Register/ Vol.  65.  No.  108 /Monday.  June  5.  2000 /Notices 


Certification  of  Eligibility  for  Federal  Assistance  in  Certain  Programs 

I  understand  that  34  CFR  75  60,  75  61,  and  75  62  require  that  I  make  specific  certifications  of  eligibility  to  the  US 
Departinent  of  Education  as  a  condition  of  applying  for  Federal  funds  in  cerUin  programs  and  that  these  requirements  are  in 
addition  to  any  other  eligibility  requirements  that  the  US  Department  of  Education  imposes  under  program  regulations 
Under  34  CFR  75  60     75  62 


1 


I  certify  that 
A 


I  do  not  owe  a  debt,  or  I  am  current  in  repaying  a  debt,  or  I  am  not  in  default  (as  that  term  is  used  at  34  CFR  Part 
668)  on  a  debt 

1  To  the  Federal  Government  under  a  nonprocuremeni  transaction  (eg,  a  previous  loan,  scholarship,  grant,  or 
cooperative  agreement),  or 

2  For  a  fellowship,  scholarship,  stipend,  discretionary  grant,  or  loan  in  any  program  of  the  US  Department  of 
Education  thai  is  subject  to  34  CFR  75  60,  75  61 ,  and  75  62,  including 

Federal  Pell  Grant  Program  (20  U  S  C    1070a,  et  seq  ), 

Federal  Supplemental  Educational  Opportunity  Grant  (SEOG)  Program  (20  US  C    1070(b),  et 

seq  ) 

State  Student  Incentive  Grant  Program  (SSIG)  20  U  S  C  1070c,  et  seq  ), 

Federal  Perkins  Loan  Program  (20  U  S  C   1087a«,  et  seq  ), 

Income  Contingent  Direct  Loan  Demonstration  Project  (20  U  S  C   1087a,  note); 

Federal  Suflford  Loan  Program,  Federal  Supplemenul  Loans  for  Students  [SLS],  Federal  PLUS,  or 

Federal  Consolidation  Loan  Program  (20  U  S  C   1071,  et  seq  ), 

Cuban  Student  Loan  Program  (20  U  S  C  2601,  et  seq  ); 

Robert  C  Byrd  Honors  Scholarship  Program  (20  U  S  C   1070d-31,  et  seq  ); 

Jacob  K  Javits  Fellows  Program  (20  U  S  C   1 134h-l  1341), 

Patricia  Roberts  Hams  Fellowship  Program  (20  U  S  C   1 134d-l  134g), 

Chnsu  McAuhffe  Fellowship  Program  (20  U  S  C    1 105-1 105i). 

Bilingual  Education  Fellowship  Program  (20  U  S  C  3221-3262), 

Rehabiliution  Long-Term  Training  Program  (29  U  S  C  774(b)), 

Paul  Douglas  Teacher  Scholarship  Program  (20  U  S  C   1 104,  et  seq  ), 

Law  Enforcement  Education  Program  (42  U  S  C  3775), 

Indian  Fellowship  Program  (29  U  S  C  774<b)), 

OR 

B      I  have  made  arrangements  satisfactory  to  the  U  S  Department  of  Education  to  repay  a  debt  as  described  in  A  1   or 
A  2  (above)  on  which  I  had  not  been  current  in  repaying  or  on  which  1  was  in  default  (as  that  term  is  used  in  34 
CFR  Part  668) 

11  I  cenily  also  that  I  have  rx)(  been  declared  by  a  judge,  as  a  condition  of  jenlcncmg  under  section  5301  of  the  Anti-Dmg  Abuse 

Act  of  1988  (21  use    862).  ineligible  to  receive  Federal  assisUnce  for  the  period  of  this  requested  funding 

1  undersund  thai  providing  a  false  ccmfication  lo  any  of  the  sutcmcnts  above  makes  me  liable  for  repayment  to  the  US  Department  of 
Education  for  funds  received  on  the  basis  of  this  certification,  for  civil  penalties,  and  for  cnminal  projccuUon  under  1 8  U  S  C   1001 . 


(Signature) 


( Date ) 


(Typed  or  Printed  Name) 
Name  or  number  o(  the  LSDF  program  under  *hich  this  certification  is  being  made 


ED  80-0016  ('»'>2) 
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DISCLOSURE  OF  LOBBYING  ACTIVITIES 

Complete  this  form  to  disdose  lobbying  activities  pursuant  to  31  U.S.C.  1352 
(See  reverse  for  public  burden  disclosure.) 


Approved  by  OMB 
0348-0046 


J 


1.  Type  of  Federal  Action: 

I  a.  contract 

b.  grant 

c.  cooperative  agreement 

d.  loan 

e.  loan  guarantee 

f.  loan  insurance         


2.  Status  of  Federal  Action: 

la.  bid/offer/application 
^  b.  initial  award 


c.  post-award 


4.  Name  and  Address  of  Reporting  Entity: 

n  Prim*  n  Sub»w«rd«« 

Tier ,  if  known: 


Congressional  District,  if  known: 


6.  Federal  Department/Agency: 


8.  Federal  Action  Number,  if  known: 


3.  Report  Type: 

a.  initial  filing 
—  b.  material  change 
For  Material  Change  Only: 

year quarter . 

date  of  last  report 


5.  If  Reporting  Entity  in  No.  4  is  a  Subawardee,  Enter  Name 
and  Address  of  Prime: 


Congressional  District,  if  known: 


7.  Federal  Program  Name/Description: 


CFDA  Number,  if  applicable: 


9.  Award  Anr>ount,  if  known : 
$ 


10.  a.  Name  and  Address  of  Lobbying  Registrant 

(if  individual,  last  name,  first  name.  Ml): 


.•  .•    Mamvkon  rwguMMd  tvough  IM  torn  •  autionzad  tiy  Ml*  31  U.S  C.  Mdion 
'*  13S2.   T)M  i*Klo*ur*  of  loM>ymB  aOvilM  ■  a  mmanm  iwiinmrtmcn  a  fKt 


ufnn  wTKh  r«ano*  «w  ptooKl  by  t<*  l«r  abOM  wlwn  tM  vwiMCllan  WW  r 
or  wmrnnd  nto  Ttx  OmMmn  m  raqurad  purauX  to  31  U.S.C.  13S2.  Thi* 
utitnmmjn  ■mM  t»  i«port«<  Id  lh»  Conor— t  mm  «nnu«ty  and  »»■  b*  avaiMit*  tor 
puUlc  irapacMn  Any  |»non  i»i«o  tMi  lo  «•  th*  laqulrad  dMctoaur*  ahal  b* 
•u«|Kl  K)  •  ciMi  p«iMy  ainatttmtm  $10,000  and  nol  mora  •<«<  $100,000  tor 


b.  Individuals  Performing  Services  (including  address  if 
difhrent  from  No.  10a) 
(last  name,  first  nanrte.  Ml): 
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Trtle: 


Telephone  No. 


Date: 
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This  disclosure  form  shall  be  completed  by  the  reporting  entity  whether  subawardeeor  prime  Federal  recipient,  at  the  initiatwo  or  receipt  ol  a  covered  Federal 
action,  oca  matenal  change  to  a  previous  filing,  pursuant  to  title  31  USC  section  1 352  The  filing  of  a  form  is  required  for  each  payment  or  agreement  to  make 
payment  to  any  lobbying  entity  for  influencing  or  attempting  to  infKience  an  officer  or  emptoyeeof  any  agency,  a  Member  of  Congress,  an  officer  or  emptoyeeof 
Congress,  or  an  emptoyeeof  a  Member  of  Congress  m  connection  with  a  covered  Federal  action  Complete  all  items  that  apply  for  both  the  initial  filing  and  material 
change  report  Refer  to  the  imptementinq  guidance  published  by  the  Office  of  Management  and  Budget  fof  additional  information 

1  Identify  the  type  of  covered  Federal  action  for  which  lobbying  activity  is  and/or  has  been  secured  to  influence  the  outcome  of  a  covered  Federal  action 

2  Identify  the  status  of  Ihie  covered  Federal  action. 

3  Identify  the  appropnate  classification  of  this  report  If  this  is  a  foflowup  report  caused  by  a  material  change  to  the  Information  previously  reported,  enter 
the  year  and  quarter  in  which  the  change  occurred  Enter  tfie  date  of  the  last  previously  submitted  report  by  this  reporting  entity  for  this  covered  Federal 
action 

4  Enter  the  fuM  name  address  city.  Stale  and  zip  code  of  the  reporting  entity  Include  Congressional  Distnct,  if  known  Check  the  appnjpriate classification 
of  the  reporting  entity  that  designates  if  it  is  or  expects  to  be,  a  pnme  or  subaward  recipient  Identity  the  tier  of  the  subawardee,  e  g  ,  the  first  subawardee 
of  the  prime  is  the  1st  tier  Subawards  include  but  are  not  limited  to  subcontracts,  subgranis  and  contract  awards  under  grants 

5  If  the  organizalkxi  filing  the  report  in  item  4  checks  "Subawardee,"  then  enter  the  full  name,  address,  city.  State  and  zip  code  of  the  pnme  Federal 
recipient  Include  Congressional  District  if  known 

6  Enter  the  name  of  the  Federal  agency  making  the  award  or  k>an  commitment  Include  at  least  one  orgaiSizationallevel  below  agernry  name,  if  known  For 
example,  Department  of  Transportation.  United  Stales  Coast  Guard 

T  Enter  the  Federal  program  name  or  descnption  for  the  covered  Federal  action  (item  1 )  If  known,  enter  the  full  Catatog  of  Federal  Domestic  Assistance 
(CFDA)  number  for  grants  cooperative  agreements,  toans.  and  toan  commitments 

8  Enter  the  most  appropnate  Federal  identifying  number  avaiabiefor  the  Federal  action  identified  in  item  1  (e  g  .  Request  for  Pnsposal  (RFP)  number: 
InviUtion  for  Bid  (IFB)  number  grant  announcement  numtier;  the  contract,  grant,  or  loan  award  number  the  application/proposal  control  number 
assigned  by  the  Federal  agency)  Include  prefixes,  e  g  .  "RFP-DE-SO-OOI  " 

9  For  a  covered  Federal  action  where  there  has  been  an  award  or  toan  commitment  by  the  Federal  agency,  enter  the  Federal  amount  of  the  award/k>an 
commitment  for  the  prime  entity  identified  in  item  4  or  5 

10  (a)  Enter  the  full  name  address,  aty.  Stale  and  zip  code  of  the  tobbying  registrant  under  the  Lobbying  Disctosure  Act  of  1995  engaged  by  the  reporting 

entity  identified  in  item  4  to  inf1uerx;e  the  covered  Federal  action 

(b)  Enter  the  full  names  of  the  individual(»)  performing  services,  and  include  fuH  address  if  different  from  10  (a)  Enter  Last  Name,  First  Name,  and 
Middle  Initial  (Ml) 

1 1  The  certifying  official  shall  sign  and  date  the  form,  pnnt  his/her  name,  title,  and  telephone  number 
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information,  including  suggestions  for  reducing  this  burden  to  the  Office  of  Management  and  Budget,  Papenworti  Reduction  Project  (0348-0046)  Washmqton 
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DEPARTMENT  OF  EDUCATION 
34  CFR  Part  361 

RIN  1820-AB14 

The  State  Vocational  Rehabilitation 
Services  Program 

agency:  Office  of  SptH:ial  Education  and 
Rehabilitative  Services,  DepartmHnt  of 
Education 

ACTION:  Final  regulations. 

SUMMARY:  The  Secretary  amends  the 
n'giilatioii.s  governing  The  State 
ViK  ational  Rehabilitation  Services 
F'rograni  (\'R  program)  The.se 
amendments  are  needed  to  implement 
changes  in  the  Rehabilitation  .^(:t  of 
1973,  as  amended  (Act).  These  changes 
establish  evaluation  standards  and 
performance  indu.ators  for  the  VR 
program. 

DATES:  These  regulations  are  effective 

luly  .S,  2()()() 

FOR  FURTHER  INFORMATION  CONTACT: 

Beverlee  Stafford.  PoIk  v.  Planning  and 
Evaluation  .Service.  Rehabilitation 
Services  Administration.  US 
Department  of  Education.  400  Maryland 
Avenue,  SW.,  room  3014  Marv  E 
Switzer  Building.  Washington.  DC 
20202-2.5.50.  Telephone:  (202)  205- 
88,')  1 

Individuals  with  disabilities  inav 
obtain  this  document  in  an  alternate 
format  (ft;.  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  Katie  Mincey,  Director  of  the 
Alternate  Format  Center,  at  (202)  205- 
8113 

If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  Federal  Information  Relay  Service 
(FIRS) at  1-800-877-8339  to  reach 
either  Beverlee  Staffonl  or  Katie 
Mincey 

SUPPLEMENTARY  INFORMATION:  The  VR 

program  is  authorized  by  Title  I  of  the 
Act  (29  U.S.C  701-751).  This  program 
provides  support  to  assist  States  in 
operating  a  comprehensive, 
coordinated,  effective,  efficient,  and 
accountable  program  t(j  assess,  plan, 
develop,  and  provide  vocational 
rehabilitation  (VR)  services  to 
individuals  with  disabilities  to  enable 
them  to  prepare  for  and  engage  in 
gainful  employment,  consistent  with 
their  strengths,  resources,  priorities, 
concerns,  abilities,  capabilities,  and 
informed  choice.  Section  lOti  of  the  Act 
requires  that  the  Secretary  establish  and 
publish  evaluation  standards  and 
performance  indicators  for  the  program. 
These  final  regulations  implement  that 
requirement. 


Pursuant  to  section  106(a)(3)  of  the 
Act  and  Executive  Order  12866.  which 
encourages  Federal  agencies  to  facilitate 
meaningful  participation  in  the 
regulatory  development  process,  the 
Secretary,  through  the  Rehabilitation 
Services  Administration  (RSA)  of  the 
US.  Department  of  Education 
(Department)— (1)  consulted  with  the 
rehabilitation  community  during  the 
development  of  the  evaluation 
standards  and  performance  indicators; 

(2)  published  a  "notice  of  intent  to 
regulate"  to  solicit  comments  on  the 
development  of  the  proposed  evaluation 
standards  and  performance  indicators; 

(3)  held  a  public  meeting  to  discuss 
several  issues  related  to  the 
development  of  proposed  evaluation 
standards  and  performance  indicators; 

(4)  discussed  the  development  of  the 
proposed  indicators  on  numerous 
occasions  with  various  members  of  the 
rehabilitation  community;  and  (5) 
published  for  review  and  comment  a 
notice  of  proposed  rulemaking  (NPRM) 
for  this  program  in  the  Federal  Register. 
63  FR  55292  (October  14.  1998).  In 
response  to  the  NPRM.  we  received  62 

(  omments.  each  of  which  we  reviewed 
and  considered  in  the  development  of 
the  final  regulations  These  final 
regulatums  reflect  the  input  received 
through  these  efforts. 

These  final  regulations  amend  34  CFK 
part  361.  which  contains  the  VR 
program  regulations,  by  adding  a 
Subpart  E  entitled  "Evaluation 
Standards  and  Performance  Indicators." 
These  final  regulations  implement 
certain  requirements  of  the 
Rehabilitation  Act  Amendments  of  1992 
(1992  Amendments).  Pub.  L.  102-569 
(October  29.  1992).  and  the 
Rehabilitation  Act  Amendments  of  1998 
(1998  Amendments),  which  are  in  Title 
IV  of  the  Workforce  Investment  Act  of 
1998  (WIA).  Pub.  L.  105-220  (August  7. 
1998)  The  1992  Amendments  added 
section  106  to  part  A  of  Title  I  of  the 
Act.  which  requires  the  Secretary  to 
establish  and  publish  evaluation 
standards  and  performance  indicators. 
The  1998  Amendments  modified 
section  106  of  the  Act  to  require  that,  to 
the  ma.ximum  extent  practicable,  the  VR 
standards  and  indicators  be  consistent 
with  the  core  indicators  of  performance 
(Core  Indicators)  established  under 
section  136(b)  of  WIA. 

Section  106  of  the  Act  also  includes, 
among  other  things,  the  following 
requirements:  (1)  The  Secretary 
establishes  and  publishes  in  the  Federal 
Register  evaluation  standards  and 
performance  indicators  for  the  VR 
program.  (2)  The  evaluation  standards 
and  performance  indicators  must 
include  outcome  and  related  measures 


of  program  performance  that  facilitate 
the  accomplishment  of  the  purpose  and 
policy  of  the  VR  program.  (3)  The 
Secretary  develops  the  evaluation 
standards  and  performance  indicators 
with  input  from  State  VR  agencies  (or 
the  designated  State  unit),  related 
professional  and  consumer 
organizations,  recipients  of  VR  services, 
and  other  interested  parties.  (4)  Each 
designated  State  unit  (DSU)  must  report 
to  the  Secretary  after  the  end  of  each 
fiscal  year  the  extent  to  which  it  is  in 
compliance  with  the  evaluation 
standards  and  performance  indicators. 
(5)  The  Secretary  provides  technical 
assistance  to  any  DSU  that  performs 
below  the  established  evaluation 
standards  and  develops  jointly  with  the 
DSU  a  program  improvement  plan 
outlining  the  specific  actions  to  be  taken 
by  the  DSLI  to  improve  program 
performance.  (6)  If  a  DSU  that  performs 
below  the  established  evaluation 
standards  fails  to  enter  into  a  program 
improvement  plan,  or  is  not  complying 
substantially  with  the  terms  and 
conditions  of  such  a  program 
improvement  plan,  the  Secretary- 
reduces  or  makes  no  further  payments 
under  the  \li.  program  to  the  DSU  until 
the  DSU  has  entered  into  an  approved 
program  improvement  plan  or  is 
complying  substantially  with  the  terms 
and  conditions  of  such  a  program 
improvement  plan.  (7)  The  Secretary 
provides  an  annual  report  to  Congress 
containing  an  analysis  of  program 
performance,  including  relative  State 
performance,  based  on  the  evaluation 
standards  and  performance  indicators. 
The  NPRM  contained  two  evaluation 
standards,  each  of  which  had  at  least 
two  or  more  implementing  performance 
indicators  by  which  to  measure  DSU 
performance.  The  NPRM  also  contained 
specific  proposed  performance  levels  for 
each  indicator  that  identified  the 
minimum  level  of  performance  that  a 
DSU  would  need  to  achieve  to  pass  a 
given  indicator.  Under  the  NPRM.  a 
DSU  would  have  had  to  pass  a 
minimum  of  five  of  the  seven  proposed 
performance  indicators,  including  at 
least  two  of  the  three  proposed  primary 
indicators,  for  Evaluation  Standard  1 
and  both  proposed  performance 
indicators  for  Evaluation  Standard  2. 

These  final  regulations  contain  a 
limited  number  of  significant  changes  to 
what  we  proposed  in  the  NPRM.  These 
changes  are  based  on  both  public 
comment  and  interdepartmental  review. 
A  detailed  description  of  these  changes 
is  contained  in  the  "Analysis  of 
Comments  and  Changes"  section.  In 
addition,  we  reviewed  and  revised  the 
final  regulations  in  accordance  with  the 
Departments  "Principles  for 


Regulating,  '  which  were  developed  as 
part  of  the  Administration's  regulatory 
reinvention  initiative  under  the 
"National  Performance  Review  II.  '  The 
principles  are  designed  to  ensure  that 
we  regulate  in  the  most  flexible,  most 
equitable,  and  least  burdensome  way 
possible. 

Analysis  of  Comments  and  Changes 

In  response  to  our  invitation  in  the 
NPRM,  we  received  62  comments  on  the 
proposed  regulations.  Our  analysis  of 
the  comments  and  of  the  changes  in  the 
regulations  since  publication  of  the 
NPRM  follows. 

We  group  major  issues  according  to 
subject  under  appropriate  sections  of 
the  regulations.  We  discuss  other 
substantive  issues  under  the  sections  of 
the  regulations  to  which  they  pertain. 
Generally,  we  do  not  address  technical 
and  other  minor  changes — and 
suggested  changes  the  law  does  not 
authorize  the  Secretary  to  make.  Please 
note  also  that,  in  the  NPRM.  we 
requested  comments  on  several  issues 
regarding  performance  standards  and 
indicators  that  are  currently  under 
consideration  for  regulatory 
development,  including  draft  proposed 
Evaluation  Standard  3  (Consumer 
Satisfaction),  draft  proposed  Evaluation 
Standard  4  (Retention  of  Employment 
and  Earnings),  and  draft  proposed 
Evaluation  Standard  5  (Adequate  Use  of 
Resources).  We  received  many 
comments  on  these  draft  proposed 
evaluation  standards  and  will  give  each 
comment  serious  consideration  during 
the  development  of  additional  standards 
and  indicators.  We  thank  all  individuals 
and  organizations  for  their  input. 

Section  361.81     Applicable  Definitions 

Definition  of  "Full-time  Employment" 

Comments:  Five  commenters  stated 
that  requiring  a  minimum  of  35  hours 
per  week  for  a  position  to  be  considered 
"full  time"  is  not  realistic  and 
recommended  that  the  number  of  hours 
be  lowered  to  30  or  32  hours  as  a  more 
accurate  reflection  of  existing  workplace 
conditions.  Other  commenters  objected 
to  any  minimum  for  the  number  of 
hours  worked  per  week  required  to 
constitute  "full-time  employment"  and 
stated  that  the  determination  of  whether 
the  work  is  "full  time"  should  be 
consistent  with  the  implementation  of 
the  individual's  Individualized  Plan  for 
Employment  (EPE). 

Discussion:  The  proposed  definition 
of  "full-time  employment"  applied  only 
to  proposed  Performance  Indicator  1.7. 
which  would  have  measured  the 
percentage  of  individuals  in  "full-time." 
competitive  employment  who  would 


have  been  eligible  to  enroll  in  a  medical 
insurance  program.  Because  we  have 
deleted  proposed  Performance  Indicator 
1.7  (for  reasons  discussed  later  in  this 
preamble),  a  definition  of  the  term  "full- 
time  employment"  is  no  longer 
necessary. 

Changes:  We  have  deleted  the 
proposed  definition. 

Definition  of  "Individuals  From  a 
Minority  Background" 

Comments:  None. 

Discussion:  We  have  adopted  the 
designations  mandated  by  the  Office  of 
Management  and  Budget  (OMB)  for 
reporting  and  recording  race  and 
ethnicity,  as  mandated  in  the  "Revisions 
to  the  Standards  for  the  Classification  of 
Federal  Data  on  Race  and  Ethnicity" 
(Revisions),  62  FR  58.  781-85.  and  790 
(October  30.  1997).  These  designations 
are  mandatory  for  all  new  and  revised 
recordkeeping  or  reporting  requirements 
that  include  racial  or  ethnic  information 
after  the  publication  date  of  the 
"Revisions.  " 

Changes:  Because  OMB  designates 
"individuals  from  a  minority 
background"  differently  from  the 
definition  included  in  the  NPRM,  we 
have  changed  the  proposed  regulatory 
definition  to  conform  to  OMB's 
designation. 

Definition  of  "Non-minority  Individual" 

Comments:  Eight  commenters 
disagreed  with  the  proposed  definition 
of  "non-minority  individual"  and 
recommended  that  the  term  be  defined 
as  those  individuals  whose  ethnicity  or 
race  is  reported  as  White  who  are  non- 
Hispanic. 

Discussion:  As  we  previously 
discussed,  we  have  adopted  the  race 
and  ethnicity  designations  mandated  by 
OMB  for  recording  and  reporting  race 
and  ethnicity.  The  NPRM  proposed  to 
identify  as  "non-minority  individuals" 
those  individuals  who  designate 
themselves  as  both  non-Hispanic  and 
White  using  the  OMB-mandated 
designations. 

The  "Revisions"  mentioned 
previously —  (a)  require  the  data 
collector  to  request  that  the  individual 
identify  himself  or  herself;  and  (b) 
explicitly  allow  the  individual  to 
identify  as  many  race  or  ethnicity 
designations  as  the  individual  believes 
apply.  The  data  collector  is  to  accept  the 
individual's  designation  or  designations 
and  may  not  make  any  independent 
judgment  regarding  the  individual's 
choice. 

Changes:  We  have  revised  the 
definition  of  "non-minority 
individuals"  to  be  consistent  with 
OMB's  definition. 


Definition  of  "Service  Rate" 

Comments:  Two  commenters 
requested  clarification  of  this  term. 
These  commenters  stated  that  it  was  not 
clear  whether  the  computation  would  be 
based  on  the  rate  services  are  accessed 
or  the  rate  employment  outcomes  are 
achieved. 

Discussion:  The  term  "service  rate" 
reflects  the  rate  at  which  ser\'ices  were 
received  by  individuals  who  exited  the 
VR  program  and  is  not  based  on  the  rate' 
at  which  the  individuals  achieve 
employment.  (The  response  to 
comments  regarding  Performance 
Indicator  2.1  includes  an  expanded 
discussion  of  this  issue.) 

The  numerator  for  the  service  rate 
calculation  is  the  number  of  individuals 
whose  records  are  closed  after  they  have 
received  services  under  an  IPE.  whether 
or  not  they  achieved  an  employment 
outcome.  The  denominator  of  the  ratio 
is  the  number  of  all  individuals  whose 
records  are  closed  after  they  had  applied 
for  services,  whether  or  not  they  had  an 
EPE.  The  denominator  includes  those 
individuals  who —  (1)  applied  for  VR 
services  but  were  not  accepted  into  the 
program  for  any  reason  (including 
failure  to  cooperate,  moved,  etc.]:  (2) 
had  been  accepted  for  VR  services  but 
did  not  receive  services  for  any  reason 
(including  those  individuds  who 
withdrew  from  the  program  while  on  a 
waiting  list  where  the  DSU  is  under  an 
order  of  selection  for  services);  (3) 
received  services  under  an  IPE  but  did 
not  achieve  an  employment  outcome; 
and  (4)  received  services  under  an  IPE 
and  achieved  an  employment  outcome. 
RSA  will  calculate  the  service  rate  for 
both  minority  and  non-minority  VR 
consumers. 

Changes:  None. 

Section  361.82    Evaluation  Standards 

Comments:  Two  commenters 
expressed  concern  that  the  evaluation 
standards  and  performance  indicators 
do  not  assess  whether  the  employment 
outcome  is  consistent  with  the 
individual's  informed  vocational  choice. 

Discussion:  While  these  final 
regulations  do  not  contain  a 
performance  indicator  for  measuring 
informed  choice,  we  want  to  emphasize 
our  commitment  to  ensuring  that  each 
individual  applicant  and  eligible 
individual  is  able  to  exercise  informed 
choice  throughout  the  VR  process  We 
also  want  to  emphasize  that  we  expect 
to  develop  an  indicator  to  measure  the 
extent  to  which  informed  choice  is  part 
of  the  provision  of  services.  As 
discussed  in  the  preamble  to  the  NPRM. 
we  have  proposed  development  of  an 
evaluation  standard  for  consumer 
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satisfaction  (draft  propo.sod  Evaluation 
Standard  3  (Oinsumer  Sati.sfaction)) 
that,  in  part,  would  measure  the  level  of 
informed  choice  given  to  consumers 
during  the  VR  process   We  are  in  the 
process  of  revi»!wing  the  comments 
received  on  draft  proposed  Evaluation 
Standard  3.  However,  until  an 
evaluation  standard  for  measuring 
informed  choice  is  formally  propostid 
through  the  regulatory  process,  the 
requirement  for  informed  choice  will 
continue  to  be  enforced  through  the 
monitoring  and  review  process 
mandated  in  section  107  of  the  Act. 
Chunges:  None. 

Section  36 1.841c I    Performance 
Indicators 

Section  J61.H4lcll  I  jlil    Performance 
Indicator  1.1 

Comments:  One  commenter  suggested 
that  Performance  lndic:ator  1  1  be 
changed  to  measure  the  number  of 
people  who  "enter  emplovment"  to 
make  this  indicator  consistent  with  Clore 
Indicator  I  under  section  i:ifi(b)  of  VVIA 
The  commenter  notes  that  (lore 
Indicator  I  measures  the  extent  to  which 
individuals  "enter  unsiibsuiized 
emjilovment."  while  Performance 
indicator  1.1  will  measure  the  e.xtcuit  to 
which  individuals  "exiting  the  VR 
program  *    *    *  achieved  an 
I'inplovment  outc:ome. "  The  commentitr 
(luestione<l  the  need  for  the  differences 
betwei'ii  the  two  measures  and  also 
questioned  whether  Performani  e 
Indicator  11 — under  whnh  individuals 
with  disabilities  must  maintain 
emplovment  for  at  least  90  days  to  bo 
considered  to  have  "ai:hieved  an 
emplovment  <iuti;rmie  ' — «'stablish»'.s  a 
more  restrictive  standard  for  the  VR 
program  than  that  which  applies  to 
programs  under  Title  I  of  VVIA 

Disi  ussion  As  the  i mnmenter 
correct  I  v  points  out.  the  .\i  f  requifns 
that  the  standanls  and  iikIk  .itors  for  the 
VR  program  be  consistent,  to  the 
maximum  extent  practicable,  with  the 
four  (lore  Indicators  established  under 
section  l.ttj(b)  of  VVIA  To  that  end. 
Performance  Indicator  11  is  ((insistent 
with  the  general  ob|ei:tive  of  the  VVIA 
(lore  Indicators,  which  is  to  examine  the 
siK.ct'ss  in  .ichieving  emplovment 
outcomes  for  individuals  receiving 
servici's.  but  also  accounts  for  the  range 
of  emplovment  outi  iimes  available 
under  the  VR  program      Emplovment 
outcomes"  iiiider  the  VR  program 
includt?  the  full  s((>pe  of  ciiiplovnKmt 
options  available  to  persons  receiving 
VR  services  {t'X  .  ( i)mp»^titive 
emplovmtMit,  enijilovment  in  non- 
inlegrated  settings,  homemaker.  and 
unpaid  familv  worker),  whether  those 


"employment  outcomes"  are 
"subsidized"  or  "unsubsidized."  Thus, 
in  assessing  success  in  achieving 
employment  outcomes  under  the  VR 
program,  it  is  necessan."  to  consider  the 
full  range  of  outcomes  contemplated  by 
the  Act. 

Performance  Indicator  1.1  also  reflects 
other  requirements  that  are  specific  to 
the  VR  program   In  addition  to  making 
VR  .services  available  to  individuals 
with  disabilities  entering  the  job  market, 
the  VR  program  authorizes  VR  services 
for  eligible  individuals  who  need  those 
services  to  retain  their  current  job  Thus, 
measuring  only  the  number  of 
individuals  "entering"  employment 
under  the  VR  program,  as  done  under 
VVIA  Core  Indicator  1,  would  not 
account  for  those  individuals  who 
nxreive  VR  services  to  maintain  or 
continue  their  emplovment 

More  generally,  determining  whether 
a  VR  program  participant  has 
successfuUv  achieved  an  employnKmt 
outcome  depends  on  many  factors  in 
addition  to  the  individual's  ability  to 
start  or  enter  a  job  For  example,  under 
the  VR  program  regulations,  the 
individual  s  employment  must  be 
consistent  with  the  individual's 
strengths,  resources,  priorities, 
concerns,  abilities,  capabilities,  and 
informed  choice,  and  the  individual 
must  be  performing  well  on  the  job. 
Success  in  meeting  these  requirements 
cannot  bt?  accuratelv  measured  at  the 
time  the  individual  enters  emplovment. 
Therefore,  the  determination  of  whether 
a  VR  program  participant  has 
succossfullv  achieved  an  emplovment 
outcome  is  best  made  at  a  later  point. 
The  MO-dav  retention  period  from  th(» 
time  the  individual  begins  working  or 
no  longer  receives  VR  services  is 
designed  to  ensure  that  the  particular 
|ob  is  appropriate  to  the  individual  and 
has  at  least  some  measure  of  stability. 
We  Iwdieve  that  using  this  and  the  other 
requirements  for  achieving  an 
emplovment  outcome  under  14  ('FR 
3fil  .5h  to  mtMsure  wbt^ther  an 
individual's  participation  in  the  VR 
program  was  successful  is  much  more 
a(  curate  than  fofusing  solely  on  the 
abilitv  of  an  individual  to  imter 
emplovment  Thus,  the  differences 
between  pro[)osed  Pt'rformanct? 
Indicator  1  1  and  VVIA  Core  Indicator  I 
are  necessan,  and  further  alignment  of 
the  two  nuMsunis  would  not  result  in  an 
aci  urate  measure  of  the  extent  to  which 
.States  are  successful  in  assisting  people 
with  disabilities  achieve  emplovment 
outcomes  under  the  VR  program. 

Nevertheless,  we  recognize  that  the 
VVIA  Core  indicators  repnrsent 
important  measures  for  all  programs, 
including  the  VR  program,  that  are  part 


of  the  One-Stop  service  delivery  system 
established  under  Title  I  of  WIA. 
Section  136(b)(2)(A)(i)(II)  and  (III)  of 
WIA  (WIA  Core  Indicators  II  and  III) 
measure  retention  of  unsubsidized 
employment  6  months  after  entry  into 
employment  and  earnings  6  months 
after  entrv'  into  employment, 
respectively.  Consequently,  we 
developed  Draft  Proposed  Evaluation 
Standard  4  and  its  attendant  draft 
performance  indicators  and  presented 
those  draft  measures  for  public 
comment  in  the  preamble  to  the 
proposed  regulations,  in  an  effort  to 
ensure  that  future  measures  for  the  VR 
program  reflect  Core  Indicators  II  and 
III.  Since  the  proposed  regulations  were 
published,  however,  we  have  been 
working  with  the  Department  of  Labor 
to  further  modify-  that  draft  Standard 
and  its  Indicators  to  better  align  those 
measures  with  each  of  the  first  three 
Core  Indicators  under  Title  I  of  WIA  (the 
fourth  VVIA  core  indicator — attainment 
of  a  recognized  credential — is  not 
reflected  in  our  drafts  since  the  success 
of  the  VR  program  is  judged  solelv  on 
the  basis  of  achievement  of  employment 
outcomes,  particularly  bigh-qualitv 
outcomes). 

The  new  draft  Standard,  which  we 
would  implement  through  a  separate 
rulemaking  effort  [i.e.,  an  NPRM  seeking 
public  comment  and  final  regulations) 
would  measure  the  extent  to  which 
participants  in  the  VR  program;  (1) 
achieve  an  employment  outcome  with 
wages  after  receiving  VR  services 
(analogous  to  VVIA  Core  Indicator  I— 
entry  into  unsubsidiztnl  employment), 
(2)  retain  their  employment  6  months 
after  exiting  the  VR  program  with  a  job 
(VVIA  ("ore  Indicator  II),  and  (3)  increase 
their  earnings  from  the  time  they  enter 
the  VR  program  to  the  point  6  months 
after  they  exit  the  program  with  a  job 
(WIA  Core  Indicator  III).  We  are  also 
working  closely  with  the  Department  of 
Labor  to  adopt  a  common  data  base, 
specifically,  the  Unemployment 
Insurance  (LM)  Wage  Data  system 
maintained  by  State  Employment 
Security  Agencies,  for  purposes  of 
measuring  performance  under  the  new 
draft  Standard. 

Consequently,  this  new  measure 
under  the  VR  program  would  be  verv 
closely  aligned  with  the  performance 
measures  under  WIA  on  key 
performance  items  that  are  common  to 
all  employment  programs,  i.e..  helping 
unemployed  persons  become  employed, 
working  to  ensure  that  participants  are 
able  to  retain  their  jobs,  and  assisting 
persons  to  obtain  or  maintain 
employment  in  which  their  earnings 
increase  over  time.  We  expect  to  publish 
this  new  Standard  and  supporting 


indicators  for  public  comment  once  we 
have  completed  our  assessment  of  the 
extent  to  which  State  VR  units  can 
obtain  and  use  Ul  wage  record 
information  in  support  of  the  draft 
Standard  and  have  determined  the  types 
of  assistance  State  VR  units  might  need 
to  complete  those  tasks.  We  are  giving 
a  high  priority  to  these  efforts  in  order 
to  better  streamline  the  systems  for 
measuring  performance  across  partner 
programs  of  the  One-Stop  delivery 
system. 

Available  data  collection  methods  and 
instruments  enable  us  to  implement 
only  Standards  1  and  2  of  the  final 
regulations  at  this  time.  However,  once 
we  have  confirmed  that  State  VR 
agencies  are  able  to  report  on  the  draft 
standard,  we  will  determine  what 
combination  of  evaluation  standards 
and  performance  indicators  (e.g.,  adding 
the  draft  Standard  and  indicators  to  the 
performance  measures  in  these  final 
regulations,  using  the  draft  Standard  as 
a  substitute  for  one  or  more  of  the  final 
regulatory  measures,  or  implementing 
some  other  combination  of  measures) 
should  be  implemented  in  the  future. 
Therefore,  the  future  performance 
system  for  the  program  will  include  that 
combination  of  measures  that  best 
accounts  for  the  uniqueness  of  the  VR 
program  and  the  need  for  a  universal 
system  for  measuring  performance  of 
the  State  One-Stop  system. 

Changes:  None. 

Section  361.84lc)(ljliij    Performance 
Indicator  1.2 

Comments:  Twelve  commenters 
recommended  that  Performance 
Indicator  1.2  should  measure  only  the 
percentage  of  individuals  who  obtain 
emplovment  after  the  individual  is 
determined  eligible  and  an  IPE  has  been 
established.  These  commenters  further 
recommended  that  Performance 
Indicator  1.2  should  not  measure  the 
percentage  of  individuals  whose  cases 
were  closed  (either  as  ineligible  or  after 
an  eligibility  determination  was  made) 
before  any  services  were  received. 

Discussion:  We  agree  with  the 
comments  and  want  to  clarify  that  those 
individuals  whose  cases  were  closed 
(either  as  ineligible  or  after  an  eligibility 
determination)  before  any  services  were 
received  will  not  be  included  in  the 
percentage  of  individuals  measured  by 
Performance  Indicator  1.2.  As 
recommended  by  the  commenters, 
Performance  Indicator  1.2  will  measure 
only  the  percentage  of  individuals  who 
exit  the  VR  program  after  they  have 
been  determined  eligible  and  an  IPE  has 
been  implemented. 

Changes:  None. 


Section  361. 84(c)(l  )(iii)    Performance 
Indicator  1 .3 

Comments:  Five  commenters 
recommended  that  those  individuals 
who  achieve  an  employment  outcome  of 
"self-employment"  be  eliminated  from 
consideration  under  Performance 
Indicator  1.3  until  a  means  to  measure 
the  true  wages  of  self-employed 
individuals  is  developed.  These 
commenters  believe  that  the  concept  of 
"wages"  is  not  applicable  to  self- 
employed  individuals  because  wages 
apply  to  what  one  person  must  pay 
another  and  not  what  someone  may  be 
willing  to  earn  if  they  are  self-employed. 

Discussion:  Performance  Indicator  1.3 
is  not  dependent  on  measuring  "wages  " 
per  se.  The  measure  is  of  an  individual's 
"earnings"  and  whether  those 
"earnings"  are  equivalent  to  at  least  the 
minimum  wage.  Although  self- 
employed  individuals  may  not  earn 
"wages"  per  se,  they  do  have 
"earnings."  and  their  "earnings"  can  be 
calculated  on  an  hourly  basis. 

In  addition,  "self-employment"  is 
specifically  included  within  the 
definition  of  "employment  outcome"  in 
section  7(11)  of  the  Act.  Congress  has 
recognized  the  importance  of  including 
all  possible  employment  outcomes  for 
individuals  with  disabilities.  The  VR 
program  regulations  and  these 
indicators  should  be  consistent  with  the 
Act  and  congressional  intent.  Therefore, 
we  believe  that  self-employment 
outcomes  for  individuals  with  earnings 
comparable  to  at  least  the  minimum 
wage  should  be  included  in  the 
percentage  of  individuals  who  exit  the 
VR  program  with  earnings  comparable 
to  at  least  the  minimiun  wage. 

Changes:  None. 

Section  361.84(cj(l)(vj    Performance 
Indicator  1.5 

Comments:  Some  commenters  were 
concerned  about  comparing  the  earnings 
of  VR  consumers  exiting  the  VR 
program  to  the  State's  average  hourly 
earnings.  Their  concern  was  based  on 
their  belief  that  most  VR  consumers 
achieve  employment  outcomes  that  are 
at  the  level  of  workers  newly  entering 
the  work  force  while  the  State's  average 
hourly  wage  is  computed  for  all  workers 
in  the  State,  including  workers  with 
years  of  employment.  These 
commenters  believed  that  a  more 
appropriate  comparison  would  be  to  the 
average  entry  level  worker  in  the  State's 
work  force. 

Discussion:  The  assumption  that  most 
VR  consumers  achieve  only 
employment  comparable  to  that  of  new- 
workers  is  inconsistent  with  the 
available  data.  The  "Third  Interim 


Report"  of  the  "Longitudinal  Study  of 
the  Vocational  Rehabilitation  Service 
Program,"  published  in  August  1998 
("Third  Interim  Report"),  reported  that 
over  96  percent  of  VR  consumers  who 
achieved  employment  outcomes  had 
prior  work  experience.  Specifically,  the 
report  stated  the  following:  36.9  percent 
of  VR  consumers  were  working  at  the 
time  they  applied  for  VR  services;  37.8 
percent  of  V'R  consumers  had  worked  in 
the  2  years  prior  to  applying  for  VR 
services;  and  21.7  percent  of  VR 
consumers  had  worked  previously,  but 
not  in  the  2  years  prior  to  applying  for 
VR  services.  Additionally,  the 
performance  indicator  includes  only 
those  individuals  earning  at  least  the 
minimum  wage  (necessarily  excluding 
those  individuals  who  earn  less  than  the 
minimum  wage  at  placement  and  whose 
inclusion  would  lower  the  ratio),  and 
the  minimum  performance  level  is  set  at 
a  ratio  of  less  than  .6  (an  earnings  level 
for  VR  consumers  of  less  than  60 
percent  of  the  "State  Average  Annual 
Pay").  We  believe  the  performance  level 
for  Performance  Indicator  1.5  is 
consistent  with  the  Act's  emphasis  on 
high-quality  employment  outcomes. 
Therefore,  we  do  not  believe  a  change 
is  needed  in  this  performance  indicator. 
Changes:  None. 

Section  361.84lcl(ll(viil    Performance 
Indicator  1.7 

Comments:  Fourteen  commenters 
expressed  concern  that  proposed 
Performance  Indicator  1.7  was  not  a  fair 
measure  of  DSU  performance  because 
the  provision  of  medical  insurance  by 
the  employer  is  outside  the  DSU's 
control.  In  addition,  they  felt  that  this 
proposed  measure  does  not  account  for 
variability  among  States  with  regard  to 
the  availability  of  insurance  programs 
and  the  changing  nature  of  the  labor 
market  where  employment-related 
benefits  are  less  available.  Three 
commenters  were  concerned  that  this 
proposed  indicator  would  negatively 
impact  VR  consumers  obtaining  jobs 
with  small  employers  who  are  less 
likely  to  provide  medical  insurance  as  a 
benefit  option. 

Discussion  .Performance  Indicator  1.7 
would  have  addressed  what  research 
indicates  is  a  major  impediment  to 
individuals  with  disabilities  entering 
the  workforce — the  unavailability  of 
adequate  health  insurance.  The  growing 
number  of  employers  that  do  not 
provide  health  insurance  worsens  this 
problem.  If  this  trend  continues.  DSUs 
will  have  reduced  opportunities  to  place 
individuals  with  disabilities  into  jobs 
that  provide  health  insurance.  This 
would  cause  their  performance  on 
Indicator  1.7  to  erode. 
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However,  many  individuals  are 
covered  by  Medicaid.  Medicare,  and 
private  insurance  provided  by  their 
spouses,  families,  or  other  means.  Also, 
all  employees  are  covered  by  workers' 
compensation  for  injuries  and  illnesses 
that  occur  while  on  the  job.  In  addition, 
the  Ticket-to-Work  and  Work 
Incentives  Improvement  Act  of  1999." 
Pub.  L  106-170  (December  17,  1999), 
allows  Medicaid  recipients  to  keep  their 
coverage  even  if  they  find  employment. 
Because  approximately  one  quarter  of 
all  individuals  served  by  the  VR 
program  receive  Supplemental  Security 
Income  (SSI)  and  Social  Security 
Disability  Insurance  (SSDI),  we  expect 
that  a  growing  number  of  individuals 
served  by  the  DSUs  will  be  eligible  to 
retain  Medicaid  after  they  find 
employment.  This  will  reduce  the  need 
for  employer-provided  health  insurance 
for  individuals  served  by  DSUs 

Despite  this  limited  availability  of 
health  insurance  for  some  individuals 
served  by  DSUs,  the  problem  persi.sts. 
Of  the  nearly  34.67  million  poor  people 
in  the  US.,  only  approximately  14 
million  are  covenni  by  Medicaid.  Of  the 
remaining  20.67  million  poor,  only 
approximately  9.47  million  have  health 
insurance  The  remaining  11.2  million 
poor  do  not  have  health  insurance  and 
will  not  be  helped  by  the  new  law 
In  proposing  this  indicator,  we 
assumed  that  health  insurance  was 
evenly  distributed  across  the  income 
spectrum  and  was  reasonably  available 
at  all  levels  of  income  However,  further 
examination  of  the  data  provided  in  the 
"Third  Interim  Report"  indicates  the 
difficulty  in  finding  jobs  that  offer 
health  insurance  at  the  wages  earned  by 
the  majority  of  individuals  with 
disabilities  who  are  .served  by  VR 
agencies 

For  example,  nearly  315  percent  of 
individuals  who  are  placed  in 
competitive  employment  bv  a  VR 
agency  make  $,"1  or  less  per  hour 
However,  only  13  perf:ent  of  jobs  that 
pay  $5  or  less  per  hour  offer  health 
insurance 

In  addition,  nearly  31  percent  of 
individuals  who  are  placed  in 
competitive  employment  by  a  VR 
agency  make  more  than  S-S  but  less  than 
S7  per  hour  However,  only  3.S  percent 
of  jobs  that  pay  more  than  $5  but  less 
than  $7  per  hour  offer  health  insurance 

For  slightly  higher  paying  jobs,  the 
percentage  that  offer  health  insurance 
increases  significantly,  although  the 
percentage  is  still  barely  more  than  50 
percent.  For  example,  52.1  pen:ent  of 
jobs  that  pay  more  than  $7  but  less  than 
$9  per  hour  offer  health  insurance. 
However,  only  16.fi  percent  of 
individuals  who  are  placed  in 


competitive  employment  by  a  VR 
agency  make  more  than  $7  but  less  than 
$9  per  hour. 

The  increase  in  jobs  that  offer  health 
insurance  is  not  as  dramatic  as  wages 
increase.  Only  54.9  percent  of  jobs  that 
pay  more  than  $9  but  less  than  $11  per 
hour  offer  health  insurance.  However, 
only  8.8  percent  of  individuals  who  are 
placed  in  competitive  employment  by  a 
VR  agency  make  more  than  $9  but  less 
than  $11  per  hour. 

Finally,  at  the  highest  wage  level  for 
which  we  have  data.  65  percent  of  jobs 
that  pay  more  than  $11  per  hour  offer 
health  insurance  However,  only  12.1 
percent  of  individuals  who  are  placed  in 
competitive  employment  make  more 
than  $11  per  hour. 

The  data  show  that  nearly  62.5 
percent  of  individuals  who  achieve 
competitive  employment  earn  $7  or  less 
per  hour  and  that  only  a  small 
percentage  of  jobs  at  these  low  wage 
levels  offer  health  insurance  Therefore, 
we  believe  that  the  burden  associated 
with  satisfying  this  proposed  indicator 
does  not  justify  the  extra  resources, 
time,  and  effort  DSUs  would  have  to 
devote  to  finding  those  few  jobs  that 
offer  health  insurance  for  the  majority  of 
individuals  served  by  DSUs. 

In  addition,  even  if  we  did  believe 
finding  the  few  jobs  with  health 
insurance  was  worth  the  extra  burden, 
we  believe  that  this  proposed  indicator 
would  not  have  encouraged  DSUs  to 
assist  individuals  with  disabilities  to 
acquire  health  insurance  from  other 
sources,  even  though  those  other 
sources  may  be  more  appropriate  for 
many  individuals  with  disabilities.  This 
proposed  indicator  also  would  have 
served  as  a  disincentive  to  recruiting 
and  accepting  individuals  with  little  or 
no  education  or  work  experience. 
Instead,  this  proposed  indicator  would 
have  provided  an  incentive  for 
recruiting  and  accepting  those 
individuals  with  disabilities  who 
already  are  well-educated,  have 
extensive  job  experience,  or  are  more 
likely  to  be  candidates  for  community 
college  or  university  training  We  do  not 
believe  this  would  be  a  desirable  result. 

The  data  from  the  "Third  Interim 
Report"  also  indicate  that  part-time 
workers,  who  are  a  significant 
percentage  of  individuals  with 
disabilities  who  are  employed,  are  less 
likely  to  find  jobs  that  offer  health 
insurance  Finally,  the  data  indicate  that 
firms  with  fewer  than  25  employees  are 
least  likely  to  offer  health  insurance. 
These  data  show  the  difficulty  in 
finding  jobs  that  offer  health  insurance 
for  individuals  with  disabilities,  who 
are  more  likely  to  end  up  in  low-paying, 
part-time  jobs  with  smaller  employers. 


We  believe  DSUs  should  make  every 
reasonable  effort  to  find  those 
employers  who  will  provide  health 
insurance  to  their  employees  who  are 
not  covered  by  Medicaid  or  some  other 
health  insurance.  However,  we 
recognize  the  difficulty  in  finding  those 
employers.  For  this  reason  we  believe 
this  proposed  indicator  is  not 
appropriate  at  this  time. 

Changes:  We  have  deleted  proposed 
Performance  Indicator  1.7. 

Section  361.84(c)(2l(i)    Performance 
Indicator  2. 1 

Comments:  One  commenter  suggested 
that  Performance  Indicator  2.1  does  not 
include  enough  variables  to  adequately 
assess  DSU  services  to  individuals  from 
minority  backgrounds.  This  commenter 
suggested  that  comparing  minority 
versus  non-minority  numbers  by  type  of 
closure  would  be  more  statistically 
significant.  Another  commenter 
suggested  that  a  better  measurement 
than  service  rate  would  be  to  compare 
the  employment  outcome  rate  of 
individuals  from  minority  backgrounds 
to  the  employment  outcome  rate  of  non- 
minority  individuals.  Still  another 
commenter  suggested  that  this  indicator 
should  compare  the  employment 
outcome  rate,  the  average  hourly  wages, 
and  availability  of  medical  insurance 
benefits  of  individuals  from  minority 
backgrounds  to  those  of  non-minoritv 
individuals.  One  commenter  questioned 
the  need  for  this  indicator  if  it  can  be 
satisfied  through  an  examination  of  the 
DSU's  policies  and  procedures. 

Discussion:  At  this  time,  we  do  not 
have  any  data  on  which  to  compare  the 
employment  outcome  rates,  the  average 
hourly  wages,  types  of  closures,  or 
availability  of  medical  insurance 
benefits  of  individuals  from  minority 
backgrounds  to  those  of  non-minority 
individuals.  We  believe  that  the 
comparison  of  service  rates  between 
individuals  from  minority  backgrounds 
and  individuals  from  non-minority 
backgrounds  as  the  performance 
indicator  for  this  evaluation  standard  is 
the  appropriate  starting  point  to 
determine  whether  individuals  with 
disabilities  from  minority  backgrounds 
have  equal  access  to  VR  services.  As  we 
continue  to  collect  additional  data,  we 
may  determine  in  the  future  that 
comparing  minorities  and  non- 
minorities  by  the  type  of  closure,  rate  of 
employment  outcomes,  average  hourly 
wages,  or  availability  of  medical 
insurance  benefits  is  also  necessary. 
Until  we  collect  that  additional  data,  we 
will  not  be  able  to  develop  an  indicator 
to  measure  these  factors. 

We  believe  that  requiring  a  DSU  to 
describe  the  policies  it  has  adopted  and 


the  steps  it  has  taken  to  ensure  that 
individuals  with  disabilities  from 
minority  bac](grounds  have  equal  access 
to  VR  services  is  the  best  performance 
indicator  for  this  evaluation  standard. 
The  two-step  approach  in 
§  361.86(b)(2)(i)  and  (ii)  for  measuring 
compliance  with  Performance  Indicator 
2.1  ensures  that  DSUs  will  make 
appropriate  efforts  to  ensure  equal 
access  to  services  for  minority 
individuals. 
Changes:  None. 

Section  361.84(c)(2j(ii)    Performance 
Indicator  2.2 

Comments:  Nine  commenters 
suggested  that  proposed  Performance 
Indicator  2.2  should  be  eliminated 
because  it  is  invalid  to  compare 
individuals  with  significant  disabilities 
who  self-report  to  the  Census  a 
disability  that  prevents  them  from 
working  to  individuals  with  significant 
disabilities  who  are  eligible  to  receive 
VR  services.  Four  commenters 
recommended  deleting  this  proposed 
indicator  if  the  2000  Census  does  not 
include  the  data  necessary  to  measure 
how  to  comply  with  it.  Three 
commenters  suggested  that  comparing 
the  percentage  of  DSU  consumers  who 
are  from  minority  backgrounds  to  the 
percentage  of  minority  individuals  in 
the  general  population  is  a  more  valid 
and  reliable  indicator.  One  commenter 
suggested  that  data  on  SSDI 
beneficiaries  and  SSI  recipients  may  be 
used  as  an  alternative  to  Census  data. 

Discussion:  In  addition  to  the 
comments  opposed  to  this  proposed 
indicator,  the  Bureau  of  the  Census  has 
decided  not  to  continue  to  collect  the 
data  necessary  to  perform  the  proposed 
comparison.  We  will  give  serious 
consideration  to  the  comments  on  the 
proposed  indicator  in  the  development 
of  a  new  indicator. 

Changes:  We  have  deleted  proposed 
Performance  Indicator  2.2. 

Section  361 .86    Performance  Levels 

Comments:  Three  commenters  stated 
that  establishing  different  performance 
levels  for  agencies  that  serve  only  blind 
or  visually  impaired  individuals 
implied  incorrectly  that  those 
individuals  were  more  significantly 
disabled  than  individuals  served  by 
general  or  combined  DSUs.  Two 
commenters  were  concerned  that  the 
lower  performance  levels  for  agencies 
serving  only  blind  or  visually  impaired 
individuals  were  in  conflict  with  the 
Act's  commitment  to  competitive 
employment  outcomes  above  the 
minimum  wage.  These  two  commenters 
recommended  raising  the  level  of 
performance  for  these  agencies  over  a 


reasonable  period  of  time  so  that  they 
are  eventually  at  the  same  performance 
level  as  general  and  combined  DSUs. 

One  commenter  suggested  that  we 
create  a  separate  performance  level  for 
combined  DSUs  because  many  States 
are  considering  creating  a  separate 
agency  serving  blind  and  visually 
impaired  individuals.  The  commenter 
also  suggested  that  the  transition  for 
those  combined  DSUs  will  be  easier  if 
different  performance  levels  are  in  effect 
when  the  transition  occiu-s. 

Discussion:  We  believe  that  agencies 
serving  only  individuals  who  are  blind 
or  visually  impaired  should  continue  to 
have  different  levels  of  performance 
from  combined  DSUs  (those  agencies 
that  serve  individuals  who  are  blind  or 
visually  impaired  and  individuals  with 
other  disabilities)  and  general  DSUs 
(those  agencies  that  do  not  serve 
individuals  who  are  blind  or  visually 
impaired).  Individuals  served  by 
agencies  for  the  blind  are,  in  many  (if 
not  most)  cases,  totally  blind.  Total 
blindness  is  a  significant  disability  that 
often  places  more  limitations  on  an 
individual  than  other  types  of 
disabilities.  As  a  result,  the  services 
provided  by  agencies  that  serve 
individuals  who  are  blind  or  visually 
impaired  are  generally  more 
comprehensive  and  take  longer  to 
provide  than  the  services  provided  to 
many  individuals  who  receive  VR 
services  from  a  general  or  combined 
DSU.  In  addition,  because  of  the 
significance  of  their  disability,  a  much 
smaller  number  of  individuals  who  are 
blind  or  visually  impaired  achieve  a 
competitive  employment  outcome.  The 
greater  significance  of  their  disability 
also  results  in  generally  lower  wage 
levels  for  the  majority  of  individuals 
served  by  agencies  that  serve 
individuals  who  are  blind  or  visually 
impaired.  These  factors  and  the 
challenges  faced  by  individuals  who  are 
blind  or  have  visual  impairments 
require  that  we  establish  different 
performance  levels  for  agencies  serving 
these  individuals. 

The  performance  levels  established  in 
these  final  regxilations  are  only  the  first 
step  in  ensuring  improved  DSU 
performance.  The  Act  requires  that  the 
standards  and  indicators  be  reviewed 
every  3  years.  Section  361.86(a)(2)  of 
these  final  regulations  allows  us  to 
establish  new  performance  levels 
through  the  regulatory  process,  which 
includes  the  opportunity  for  public 
comment.  We  intend  to  adjust 
performance  levels  in  the  future  to 
ensure  that  all  agencies — general  DSUs. 
combined  DSUs,  and  agencies  serving 
individuals  who  are  blind  and  visually 


impaired — provide  the  highest  quality 
of  services  to  eligible  individuals. 

Changes:  None. 

Comments:  Five  commenters 
recommended  that  th^  availability  of 
resources  and  whether  a  DSU  is 
operating  under  an  order  of  selection  for 
services  under  section  101(a)(5)  of  the 
Act  be  included  as  factors  in 
determining  minimally  acceptable 
levels  of  performemce. 

Discussion:  We  agree  that  the 
availability  of  resources  belongs  in  the 
performance  equation.  However,  we  do 
not  agree  that  the  availability  of 
resources  should  be  included  in 
measuring  whether  a  DSU  has  achieved 
a  minimally  acceptable  level  of 
performance.  Given  that  DSUs  with  the 
same  amount  of  resources  may  perform 
quite  differently,  the  proper  criterion  for 
measuring  performance  under  an 
outcome-based  standards  and  indicators 
system  is  whether  a  DSU  is  successfully 
assisting  individuals  with  disabilities  to 
achieve  employment  outcomes.  If  a  DSU 
fails  to  meet  the  indicator  for  achieving 
a  minimally  acceptable  level  of 
performance  (e.g.,  achieving 
employment  outcomes),  the  Act  and  the 
regulations  require  that  the  Secretary- 
and  DSU  jointly  develop  a  program 
improvement  plan  that  outlines  the 
specific  actions  the  DSU  will  take  to 
improve  program  performance.  In 
developing  the  program  improvement 
plan,  we  will  consider,  pursuant  to  the 
Act  and  these  final  regulations,  all 
available  and  relevant  data  and 
information  related  to  the  DSUs 
performance.  Because  the  availability  of 
resources  greatly  affects  what  actions 
may  be  taken  to  improve  performance, 
we  believe  that  the  time  to  properly 
consider  the  availability  of  resources 
will  be  during  the  development  of  the 
program  improvement  plan. 

In  reviewing  data  concerning  the  past 
performance  of  all  DSUs.  we  found  that 
the  performance  of  DSUs  operating 
under  an  order  of  selection  did  not. 
overall,  vary  significantly  &x)m  the 
performance  of  DSUs  not  operating 
under  an  order  of  selection.  Thus, 
whether  or  not  a  DSU  is  operating  under 
an  order  of  selection  should  not  be  a 
factor  in  determining  a  minimally 
acceptable  level  of  performance. 
However,  the  yearly  analysis  of  program 
performance  based  on  the  standards  and 
indicators  (to  be  included  in  the  Annual 
Report  to  Congress)  will  indicate 
whether  a  DSU  is  operating  under  an 
order  of  selection. 

Changes:  None. 

Comments:  Two  commenters  were 
concerned  that  meeting  the  performance 
level  for  Performance  Indicator  2.1  may 
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result  111  (imitas  hf(  aiisc  iht-  U'vrl  is  set 
too  hi^h 

Dis(  ussion  Wf  liisa^jrw  that 
Performance  Indicator  2  1  requires  a 
D.Sl  ■  to  unpose  (]uotHs  If  the  service  rate 
for  minorifv  individuals  is  less  than  HO 
percent  of  the  service  rate  for  iion- 
riHiioritv  individuals  or  if  fewer  than 
1(K)  individuals  from  a  minontv 
populatKHi  have  exittd  the  VK  program 
during  the  reporting  p»'riod,  the  D.SU 
onlv  needs  to  describe  the  policies  it  has 
adopted  or  will  adopt  and  the  steps  it 
has  taken  or  will  take  to  ensure  that 
individuals  with  disabilities  from 
minority  backgrijunds  have  equal  access 
to  VR  services  In  these  instances.  RSA 
will  examine  a  DSl  Is  exi.sting  or 
proposed  policies  and  the  steps  it  has 
taken  or  proposes  to  take  to  determine 
their  effec:tiveness  in  achieving  e(]ual 
(urt'ss  for  minontv  individuals  vvitfi 
disabilities. 

A  greater  than  20  percent  racial 
disparity  in  service  rates  will  trigger  a 
review  of  a  DSl's  seemingly  neutral 
practices  to  determine  whether  thev  are 
having  the  effect  of  rai:ial 
discrimination.  This  approach  is  well- 
established  within  the  Department  and 
m  desegregation  case  law    Its  use  in  the 
edu(  atioii  context  dates  to  the  cirlv 
1470's  when  the  Department  of  Health. 
Kdiication.  .ind  Welfare,  the  predecessor 
to  the  Department  of  Kdiication.  was 
activi'lv  iiivoKed  in  the  desegregation  of 
f)iibli(.  sc  hool  (iistPK  ts  pursuant  to  the 
.Supreme  Court's  decision  in  Swann  v 
(:hiirliyttfMt'(klrnt>urii  Board  of 
Education. ')\  .S  ( ;t    lJti7(1471)  In  that 
case,  the  Court  held  that  a  "substantial 
disproportion"  in  the  racial  composition 
of  sc:hools  warranted  m\  examination  of 
the  school  ilistTK  ts  [)oli(  les  and 
pra(  tices  to  <letermiiie  if  remedial  a(.tion 
was  necessarv   In  adopting  this  measure 
of  performance,  and  in  response  to  the 
commentcrs'  coin  ern  that  the  measure 
mav  recpiire  ipiotas.  we  are  guided  hv 
the  Federal  case-law  established 
pursuant  to  Swann  Courts  have  held 
that  the  law  does  not  recjuire  a  racial 
balance  reflecting  the  composition  of 
the  i ommiinitv   However,  i  ourts  have 
ruled  that  hmiteil  use  of  mathematical 
ratios  mav  serve  as  a  starting  point  in 
identifving  whether  a  racial  imbalant  v 
IS  the  result  of  racial  discrimination  that 
requires  remedial  action 
(.'haniifs  None. 

Sfctinn  .161  88     Hcportinii 
Hfiiuirfnwnts 

Comments:  None. 

P;.srij,ss;on Our  dei  ision  to  delete 
proposed  Performance  Indicators  1  7 
and  2.2  (disc:ussed  previously) 
eliminates  a  DSC's  nee<l  to  report  data 


measuring  its  performant  e  on  those 
indicators 

Changes-  We  have  deleted  the 
reijuirements  to  report  the  number  of 
individuals  exiting  the  \'R  program  in 
full-time,  competitive  emplovment 
(proposed  t>;itil  88(a)(7)).  health 
insurance  data  (proposed  <!)  3hl  88(a)(8)); 
and  the  number  of  individuals  from 
minority  backgrounds  with  significant 
disabilities  who  exit  the  program  after 
receiving  VR  services  under  an  IPE 
(proposed  t»  ,361.88(a)(13)). 

Therefore,  we  have  correspondingly 
renumbered  the  remaining  reporting 
requirements  (numbered  (9).  (10),  (11) 
and  (12)  in  theNPRM)as  t»^  361  88(a)(7) 
through  (10),  respective) v 

Goals  2000:  Educate  America  Act 

The  Goals  2000   Educate  America  Act 
(Goals  2000)  focuses  the  Nation's 
educatum  reform  efforts  on  the  eight 
.National  Education  Goals  and  provides 
a  framework  for  meeting  them.  Goals 
2000  promotes  new  partnerships  to 
strengthen  schools  and  expands  our 
<  apacities  for  helping  to  exchange  ideas 
and  obtain  informaticm  needed  to 
.ichitne  the  goals. 

These  final  regulations  address  the 
Natumal  Education  Goal  that  every 
a(iult  ,\merican  will  possess  the 
knowledge  and  skills  necessarv  to 
t  ompete  in  a  global  economv  and 
exen  ise  the  rights  and  responsibilities 
of  citizenship  The  regulations  further 
the  objectives  of  this  (ioal  bv 
imjilementing  a  program  that  affords 
individuals  with  disabilities 
npportuniti(?s  for  )ob  training.  )ob 
pl<i(emenl,  placement  in  competitive 
emplovment.  and  career  advancement. 

Executive  Order  12866 

We  have  reviewed  these  final 
regulations  in  accordance  with 
Executive  Order  1286(>.  L'nder  the  terms 
of  this  order,  we  have  assessed  the 
potential  costs  and  benefits  of  this 
regulatory  action 

The  potential  costs  associated  with 
the  final  regulations  are  those  resulting 
from  statutory  recjuirements  and  those 
we  have  determined  to  be  necessarv'  for 
administering  this  program  effectively 
and  efficientiv  This  preamble  identifies 
and  explains  any  burdens  that  may  be 
specifically  associated  with  information 
collection  requirements 

In  assessing  the  potential  costs  and 
benefits — both  quantitative  and 
(jualitative — of  these  final  regulations, 
we  have  determined  that  the  benefits  of 
the  final  regulations  justify  the  costs. 

We  also  have  determined  that  this 
regulatory  action  does  not  undulv 
interfere  with  State,  local,  and  tribal 


governments  in  the  exercise  of  their 
governmental  functions. 

Summary  of  Potential  Costs  and 
Benefits 

We  summarized  the  potential  costs 
and  benefits  of  these  final  regulations  in 
the  preamble  to  the  NPRM  under  the 
following  headings:  Executive  Order 
12866  (1.  Potential  Costs  and  Benefits) 
and  Paperwork  Reduction  Act  of  1995. 
(63  FR  .55292  and  55301)  We  include 
additional  discussion  of  potential  costs 
and  benefits  in  the  .section  of  this 
preamble  titled  Analysis  of  Comments 
and  Changes. 

We  believe  the  changes  in  these  final 
regulations  will  improve  the  VR 
program  and  will  yield  substantial 
benefits  in  terms  of  improved 
accountability  and  performance.  We 
also  believe  the  final  regulations  will 
improve  accountability  by  focusing  on 
the  most  critical  areas  of  DSU 
performance.  Therefore,  we  have 
determined  that  the  potential  benefits  of 
these  changes  justify  the  potential  costs. 

Paperwork  Reduction  Act  of  1995 

The  Paperwork  Reduction  Act  of  1995 
does  not  require  you  to  respond  to  a 
collection  of  information  unless  it 
displays  a  valid  OMB  control  number. 
We  display  the  valid  OMB  control 
number  assigned  to  the  collections  of 
information  in  these  final  regulations  at 
the  end  of  the  affected  sections  of  the 
regulations 

Intergovernmental  Review 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  part  79 
The  objective  of  the  Executive  order  is 
to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federalism  by  relying  on  processes 
developed  by  .State  and  local 
governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance 

In  acc:ordance  with  the  order,  we 
intend  this  document  to  provide  early 
notification  of  our  specific  plans  and 
actions  for  this  program. 

Assessment  of  Educational  Impact 

In  the  NPRM,  we  requested  comments 
on  whether  the  proposed  regulations 
would  require  transmission  of 
information  that  any  other  agencv  or 
authority  of  the  United  States  gathers  or 
makes  available. 

Based  on  the  response  to  the  NPRM 
and  on  our  review,  we  have  determined 
that  these  final  regulations  do  not 
require  transmission  of  information  that 
any  other  agency  or  authority  of  the 


United  States  gathers  or  makes 
available. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  either  of  the  following  sites: 

http://ocfo.ed.gov/fedreg.htm 
http://www.ed.gov/news.html 

To  use  the  PDF  you  must  have  the 
Adobe  Acrobat  Reader  Program  with 
Search,  which  is  available  free  at  either 
of  the  previous  sites.  If  you  have 
questions  about  using  the  PDF,  call  the 
U.S.  Government  Printing  Office  (GPO). 
toll  free,  at  1-888-293-6498;  or  in  the 
Washington,  DC  area  at  (202)  512-1530. 
Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.acess.gpo.gov/nara/ 
index.html 

(Catalog  of  Federal  Domestic  Assistance 
Number:  84.126  The  State  Vocational 
Rehabilitation  Services  Program) 

List  of  Subiects  in  34  CFR  Part  361 

Reporting  and  recordkeeping 
requirements.  State-administered  grant 
program — education,  Vocational 
rehabihtation. 

Dated:  March  6.  2000. 
Richard  W.  Riley, 

Secretan'  of  Education. 

For  the  reasons  discussed  in  the 
preamble,  the  Secretary  amends  Title 
34,  Chapter  III,  part  361,  of  the  Code  of 
Federal  Regulations  as  follows: 

1.  The  authority  citation  for  Part  361 
continues  to  read  as  follows: 

Authority:  29  U.S.C.  711(c).  unless 
otherwise  noted. 

2.  Subpart  E,  consisting  of  §§  361,80 
through  361.89,  is  added  to  read  as 
follows: 

PART  361— THE  STATE  VOCATIONAL 
REHABIUTATION  SERVICES 
PROGRAM 

Subpart  E— Evaluation  Standards  and 
PerTonnanca  Indicators 

Sec. 

361.80 

361.81 

361.82 

361.84 

361.86 

361.88 

361.89 


Purpose. 

Applicable  definitions. 
Evaluation  standards. 
Performance  indicators. 
Performance  levels. 
Reporting  requirements. 
Enforcement  procedures. 


Subpart  E — Evaluation  Standards  and 
Performance  Indicators 

§361.80    Purpose. 

The  purpose  of  this  subpart  is  to 
establish  evaluation  standards  and 
performance  indicators  for  the  Program. 

(Authority;  29  U.S.C.  726(a)) 

§  361 .81    Applicable  dafinltions. 

In  addition  to  those  definitions  in 
§  361.5(b),  the  following  definitions 
apply  to  this  subpart: 

Average  hourly  earnings  means  the 
average  per  hour  earnings  in  the  week 
prior  to  exiting  the  vocational 
rehabilitation  (VR)  program  of  an 
eligible  individual  who  has  achieved  a 
competitive  employment  outcome. 

Business  Enterprise  Program  (SEP) 
means  an  employment  outcome  in 
which  an  individual  with  a  significant 
disability  operates  a  vending  facility  or 
other  small  business  under  the 
management  and  supervision  of  a 
designated  State  imit  (DSU),  This  term 
includes  home  industry,  farming,  and 
other  enterprises. 

Exit  the  VR  program  means  that  a 
DSU  has  closed  the  individual's  record 
of  VR  services  in  one  of  the  following 
categories: 

(1)  Ineligible  for  VR  services. 

(2)  Received  services  under  an 
individualized  plan  for  employTnent 
(IPE)  and  achieved  an  employment 
outcome. 

(3)  Received  services  under  an  IPE  but 
did  not  achieve  an  employment 
outcome. 

(4)  Eligible  for  VR  services  but  did  not 
receive  services  under  an  IPE. 

General  or  combined  DSU  means  a 
DSU  that  does  not  serve  exclusively 
individuals  with  visual  impairments  or 
blindness. 

Individuals  from  a  minority 
background  means  individuals  who 
report  their  rac0  and  ethnicity  in  any  of 
the  following  categories:  American 
Indian  or  Alaska  Native,  Asian,  Black  or 
African  American,  Native  Hawaiian  or 
Other  Pacific  Islander,  or  Hispanic  or 
Latino. 

Minimum  wage  means  the  higher  of 
the  rate  specified  in  section  6(a)(1)  of 
the  Fair  Labor  Standards  Act  of  1938,  29 
U.S.C.  206(a)(1),  (i.e.,  the  Federal 
minimum  wage)  or  applicable  State 
minimum  wage  law. 

Non-minority  individuals  means 
individuals  who  report  themselves 
exclusively  as  White,  non-Hispanic. 

Performance  period  is  the  reporting 
period  during  which  a  DSU's 
performance  is  measured.  For 
Evaluation  Standards  1  and  2, 
performance  data  must  be  aggregated 
and  reported  for  each  fiscal  year 


beginning  with  fiscal  year  1999. 
However,  DSUs  that  exclusively  ser\'e 
individuals  with  visual  impairments  or 
blindness  must  report  each  year  the 
aggregated  data  for  the  2  previous  years 
for  Performance  Indicators  1 . 1  through 
1.6;  the  second  year  must  coincide  with 
the  performance  period  for  general  or 
combined  DSUs. 

Primary  indicators  means 
Performance  Indicators  1.3.  1.4,  and  1.5, 
which  are  specifically  designed  to 
measure — 

(1)  The  achievement  of  competitive, 
self-,  or  BEP  employment  with  earnings 
equivalent  to  the  minimimi  wage  or 
higher,  particularly  by  individuals  with 
significant  disabilities:  and 

(2)  The  ratio  between  the  average 
hourly  earnings  of  individuals  who  exit 
the  VR  program  in  competitive,  self-,  or 
BEP  employment  with  earnings 
equivalent  to  the  minimum  wage  or 
higher  and  the  State's  average  hourly 
earnings  for  all  employed  individuals. 

RSA-91 1  means  the  Case  Service 
Report  that  is  submitted  annually  by  a 
DSU  as  approved  by  the  Office  of 
Management  and  Budget  (OMB). 

Self-employment  means  an 
emplovTnent  outcome  in  which  the 
individual  works  for  profit  or  fee  in  his 
or  her  own  business,  farm,  shop,  or 
office,  including  sharecroppers. 

Service  rate  means  the  result  obtained 
by  dividing  the  number  of  individuals 
who  exit  the  VR  program  after  receiving 
one  or  more  services  under  an  IPE 
during  any  reporting  period  by  the  total 
number  of  individuals  who  exit  the  VR 
program  (as  defined  in  this  section) 
during  that  reporting  period. 

State's  average  hourly  earnings  means 
the  average  hourly  earnings  of  all 
persons  in  the  State  in  which  the  DSU 
is  located. 
(Authority:  29  I'.S.C.  726(a)) 

§  361 .82    Evaluation  standards. 

(a)  The  Secretary  establishes  two 
evaluation  standards  to  evaluate  the 
performance  of  each  DSU  that  receives 
funds  under  this  part.  The  evaluadon 
standards  assist  the  Secretary  and  each 
DSU  to  evaluate  a  DSU's  performance  in 
serving  individuals  with  disabilities 
under  the  VR  program. 

fb)  A  DSU  must  achieve  successful 
performance  on  both  evaluation 
standards  during  each  performance 
period. 

(c)  The  evaluation  standards  for  the 
VR  program  are — 

(1)  Evaluation  Standard  1 — 
Employment  outcomes.  A  DSU  must 
assist  any  eligible  individual,  including 
an  individual  with  a  significant 
disability,  to  obteun,  maintain,  or  regain 
high-quality  employment. 
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(2)  Evdludtion  Stdiiilurd  J — Equal 
(icirss  to  st'n,i(  t's   A  [)S['  imist  cnsun" 
that  individiidls  from  inm()rit\ 
backgrountls  have  tH]ual  <i(:(  ess  to  \'K 
scrvict's 

|.\liprnvi^l  li\  ttii'  Oflii  >•  111  M.in.iKcini'iil  .111. 1 
Hiiiliji'l  uiiilcr  (  iinlriil  niiriilifi   IHJOO'illH  I 
I  \iilhnrit\    J'l  r  S  C    ^^ti|,i)| 

§  361 .84     Partormanca  indicators. 

(a)  The  porfonname  indicators 
fstabii.sh  what  con.stituti'.s  iiuniiniini 
complianrp  with  the  evaluation 
standards 

(b)  The  performanct'  indicators 
require  a  DSl'  to  j)ro\ide  information  on 
a  variety  of  factors  to  enable  the 
Secretary  to  measure  compliani  e  with 
the  evaluation  standartis 

(c)  The  performanie  indicators  are  as 
follows; 

(1)  Emulovnwnl  outconu's 
[\]  Pfrformanct' Indiintor  I  1   The 
number  of  individuals  exltln^  the  VR 
program  who  achieved  an  emplovmtuit 
outcome  during  \hv  current  performan(  e 
period  compared  to  the  number  of 
iiKiividual.s  who  exit  the  V^R  program 
after  achieving  an  employment  outcome 
during  the  previous  performance  period 

(ii)  PtTtormiinc  f  Indinitor  1  J  Of  all 
individuals  who  exit  the  V'R  program 
after  receuing  services,  the  purcuiitagu 


Pertormance  indicator 


1  1 
1  2 
1  3 
1  4 
1  5 
16 


who  are  determined  to  have  achieved  an 
emplovment  outcome. 

(iiil  Pfrtormance  Indicator  13  f)f  all 
individuals  determined  to  have 
achieved  an  employment  outcome,  the 
percentage  who  exit  the  V'R  program  in 
competitive,  self-,  or  BEP  emplovment 
with  earnings  equivalent  to  at  least  the 
minimum  wage. 

(iv)  Pfiiormancp  Indicator  1.4  Of  all 
individuals  who  exit  the  V'R  program  in 
competitive,  self-,  or  BEP  employment 
with  earnings  equivalent  to  at  least  the 
minimum  wage,  the  percentage  who  are 
individuals  with  significant  disabilities. 

(v)  Performance  Indicator  1  5  The 
average  hourly  earnings  of  all 
individuals  who  exit  the  VR  program  in 
competitive,  self-,  or  BEP  emplovment 
with  earnings  levels  equivalent  to  at 
least  the  minimum  wage  as  a  ratio  to  the 
.States  average  hourly  earnings  for  all 
individuals  in  the  State  who  are 
employed  (as  derived  from  the  Bureau 
of  Labor  Statistics  report  "State  Average 
.■\nnual  Pay"  for  the  most  recent 
a\ailable  year). 

(vi)  Performance  Indicator  16.  Of  all 
individuals  who  exit  the  VR  program  in 
competitive,  self-,  or  BEP  employment 
with  earnings  equivalent  to  at  least  the 
minimum  wage,  the  difference  between 
the  percentage  who  report  their  own 


income  as  the  largest  single  source  of 
economic  support  at  the  time  thev  exit 
the  V'R  program  and  the  percentage  who 
report  their  own  income  as  the  largest 
single  source  of  support  at  the  time  they 
apply  for  V'R  services. 

(2)  Equal  access  to  services 
(i)  Performance  Indicator  2.1.  The 
service  rate  for  all  individuals  with 
disabilities  from  minority  backgrounds 
as  a  ratio  to  the  service  rate  for  all  non- 
minority  individuals  with  disabilities. 

I.Approvfd  bv  the  Ofru  e  of  Management  and 
Buciget  under  control  number  1820-0508  I 
lAuthoritv:  29  ISC   726(a)) 

§  361 .86    Performance  levels. 

(a)  General. 

(1)  Paragraph  (b)  of  this  section 
establishes  performance  levels  for — 

(i)  General  or  combined  DSUs;  and 
(ii)  DSUs  serving  exclusively 

individuals  who  are  visually  impaired 

or  blind. 

(2)  The  Secretary  may  establish,  by 
regulations,  new  performance  levels. 

(b)  Performance  levels  for  each 
performance  indicator 

(l)(i)  The  performance  levels  for 
Performance  Indicators  1.1  through  1.6 
are — 


Performance  level  by  type  of  DSU 
General/combined 


Blind 


Equal  or  exceed  previous  performance  penod    Same 

65  8°»  ..'ZZ'Z.        68  9% 

72  6°o        


62  4% 
52  (Ratio) 
53  0  (N^ath 


Ditlerence) 


354°o 
89  0°o 
.59 
30  4 


(ill  To  achieve  su(  (.esstul  performance 
on  Evaluation  Standard  1  (Emplovment 
outi omes),  a  [ISr  must  meet  or  exceed 
the  performance  levels  established  for 
four  of  the  six  performance  indicators  111 
the  evaluation  stand.ird,  inchuiing 
meeting  or  e\i  eeding  the  performaiu  e 
levels  for  two  of  the  three  primary 
indicators  (PerforniaiKf  Indu.itors  1    i, 
1  4.  and  1  =i| 

(2)(l)  The  perforiliaiK  e  level  for 
Performaiu  e  Indic  <itnr  2   1  is — 


Performance  indicator 


Periormance 
levels 


2.1  .80  (Ratio) 

(ii)  To  achieve  successful  perforinaiK  e 
on  Evaluation  Standard  2  (Erjual  ai  cess). 
list's  must  meet  or  exce«;d  the 
performance  level  established  fur 
F'ertormance  indicator  2.1  or  meet  the 


[)erforinan(  e  reejuirement  in  paragraph 
(2)(iii)  of  this  section, 

(ill)  If  a  DST's  performance  does  not 
meet  or  exceed  the  performance  level 
re(juired  for  Performance  Indicator  2  1. 
or  if  fewer  than  100  individuals  from  a 
minority  population  have  exited  the  VR 
program  during  the  reporting  period,  the 
DSl '  must  describe  the  policies  it  has 
adopted  or  will  adopt  and  the  steps  it 
has  taken  or  will  take  to  ensure  that 
iiiduiduals  with  disabilities  from 
miriorit\  ba(  kgrnunds  have  e(]ual  access 
to  VR  services 


Aiithiiritv 


S  ( 


§  361 .88     Reporting  requirements. 

(a)  The  Sec  ret  a  ry  requires  that  each 
nsi '  report  within  hO  days  after  the  end 
of  each  fiscal  year  the  extent  to  which 
the  .State  is  in  ( omplianc  e  with  the 
•  •valuation  standards  and  performance 
indi(.ators  and  ini  lude  in  this  report  the 
following  RS.-\-')l  1  data 


( 1 )  The  number  of  individuals  who 
exited  the  VR  program  in  each  closure 
categorv'  as  specified  in  the  definition  of 
"Exit  the  VR  program"  under  §361.81. 

(2)  The  number  of  individuals  who 
exited  the  V'R  program  in  competitive, 
self-,  or  BEP  employment  with  earnings 
at  or  above  the  minimum  wage. 

(3)  The  number  of  individuals  with 
significant  disabilities  who  exited  the 
VR  program  in  competitive,  self-,  or  BEP 
employment  with  earnings  at  or  above 
the  minimum  wage. 

(4)  The  weekly  earnings  and  hours 
worked  of  individuals  who  exited  the 
VR  program  in  competitive,  self-,  or  BEP 
employment  with  earnings  at  or  above 
the  minimum  wage. 

(5)  The  number  of  individuals  who 
exited  the  VR  program  in  competitive, 
self-,  or  BEP  employment  with  earnings 
at  or  above  the  minimum  wage  whose 
primarv'  sourc«  of  support  at  the  time 
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they  applied  for  VR  services  was 
"personal  income." 

(6)  The  number  of  individuals  who 
exited  the  VR  program  in  competitive, 
self-,  or  BEP  employment  with  earnings 
at  or  above  the  minimum  wage  whose 
primary  source  of  support  at  closure 
was  "personal  income." 

(7)  "rhe  number  of  individuals  exiting 
the  VR  program  who  are  individuals 
from  a  minority  background. 

(8)  The  number  of  non-minority 
individuals  exiting  the  VR  program. 

(9)  The  number  of  individuals  from  a 
minority  background  exiting  the  VR 
program  after  receiving  services  under 
an  IPE. 

(10)  The  number  of  non-minority 
individuals  exiting  the  VR  program  after 
receiving  services  under  an  IPE. 

(b)  In  lieu  of  the  report  required  in 
paragraph  (a)  of  this  section,  a  DSU  mav 
submit  its  RSA-911  data  on  tape, 
diskette,  or  any  alternative  electronic 
format  that  is  compatible  with  RSA's 
capability  to  process  such  an 
alternative,  as  long  as  the  tape,  diskette, 
or  alternative  electronic  format  includes 
the  data  that — 

(1)  Are  required  by  paragraph  (a)(1) 
through  (10)  of  this  section;  and 

(2)  Meet  the  requirements  of 
paragraph  (c)  of  this  section. 


(c)  Data  reported  by  a  DSU  must  be 
valid,  accurate,  and  in  a  consistent 
format.  If  a  DSU  fails  to  submit  data  that 
are  valid,  accurate,  and  in  a  consistent 
format  within  the  60-day  period,  the 
DSU  must  develop  a  program 
improvement  plan  pursuant  to 
§  361.89(a). 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0508.) 
(Authority:  29  II.S.C.  726(b)) 

§  361 .89    Enforcement  procedures. 

(a)  If  a  DSU  fails  to  meet  the 
established  performance  levels  on  both 
evaluation  standards  as  required  by 

§  361.82(b},  the  Secretary  and  the  DSU 
must  jointly  develop  a  program 
improvement  plan  that  outlines  the 
specific  actions  to  be  taken  by  the  DSU 
to  improve  program  performance. 

(b)  In  developing  the  program 
improvement  plan,  the  Secretary- 
considers  all  available  data  and 
information  related  to  the  DSUs 
performance. 

(c)  When  a  program  improvement 
plan  is  in  effect,  review  of  the  plan  is 
conducted  on  a  biannual  basis.  If 
necessar}',  the  Secretary  may  request 
that  a  DSU  make  further  revisions  to  the 
plan  to  improve  performance.  If  the 


Secretarv'  establishes  new  performance 
levels  under  §  361.86(a)(2),  the  Secretar>- 
and  the  DSU  must  jointly  modif\-  the 
program  improvement  plan  based  on  the 
new  performance  levels.  The  Secretary 
continues  reviews  and  requests 
revisions  until  the  DSU  sustains 
satisfactory-  performance  based  on  the 
current  performance  levels  over  a  period 
of  more  than  1  year. 

(d)  If  the  Secretary  determines  that  a 
DSU  with  less  than  satisfactorv 
performance  has  failed  to  enter  into  a 
program  improvement  plan  or  comply 
substantially  with  the  terms  and 
conditions  of  the  program  improvement 
plan,  the  Secretary,  consistent  with  the 
procedures  specified  in  §361.11, 
reduces  or  makes  no  further  payments 
to  the  DSU  under  this  program  until  the 
DSU  has  met  one  of  these  two 
requirements  or  raised  its  subsequent 
performance  to  meet  the  current  overall 
minimum  satisfactory  level  on  the 
compliance  indicators. 

(.Approved  by  the  Office  of  .Management  and 
Budget  under  control  number  1 820-0508.  i 
(Authority:  29  U.S.C.  726(b)  and  (t  )) 
|FR  Dot .  00-1  3948  Filed  6-2-00:  8:45  ami 
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DEPARTMENT  OF  COMMERCE 

Economic  D«v«lopm«nt  Administration 
[Dockvt  No.  000515144-0144-01] 
RIN:  0610-ZA15 

National  Tachnicat  Assiatanca, 
Training,  Rasaarch,  and  Evaluation — 
Raquaat  for  Grant  Propoaaia 

AGENCY:  Kconomic  Development 
Admini.stration  (KDA).  Dopdrtment  of 
Commorre  (DoC!) 

ACTION:  Rwjuest  forClrant  Proposals 
(RFP)  upon  dvailabilitv  of  funds. 


SUMMARY:  As  part  of  its  mission  to  assist 
eronomicallv  distres.sed  areas.  KDA 
promotes  dissemination  of  quality, 
accessible,  and  timely  information  to 
economic  development  practitioners 
nationally.  EDA  is  .soliciting  proposals 
for  information  dis.semination  projects 
as  dost:ribe<l  herein.  EDA  issues  this 
Notice  to  describe  the  conditions  under 
which  eligible  applications  for  these 
projects  will  be  accepted  and  selet:ted 
for  funding.  Pro)o<:ts  will  be  funde<l  if 
acceptable  proposals  are  received. 
DATES:  Prospective  applicants  are 
advised  that  EDA  will  conduct  a  pnt- 
proposal  conference  un  June  16.  20(M).  at 
10  am   EDT  in  the  Department  of 
Commerc:e.  Herbert  (^  Hoover  Building. 
1401  Constitution  Avenue,  N.W  . 
Washington.  D.C.  20230,  Room  1412.  at 
which  time  questions  on  these  projects 
can  bo  answered  Potential  applicants 
are  encouraged  to  provide  written 
questions  by  lune  14,  2000  (See 
AOOflESSES  section  below)  Prospective 
applicants  unable  to  attend  this  pre- 
propos^  conference  may  participate  by 
telephone  conference.  Teleconference 
information  may  he  obtained  by  calling 
(202)  482-4085  between  8:30-4:30  EDT 
on  June  15. 2000 

Proposals  for  hinding  under  this 
program  will  be  accepted  through  July 
6,  2000.  at  one  of  the  addresses 
provided  below  Proposals  received 
after  5  p.m.  EDT,  on  luly  R,  2000.  will 
not  be  considered  for  funding 

By  July  20,  2000,  EDA  will  notify 
proposers  whether  or  not  they  will  be 
given  further  funding  cimsideration 
Each  successful  proponent  will  be 
invited  to  submit  an  Application  for 
Federal  Assistance.  OMB  Control 
Number  0610-0094.  The  completed 
application  must  be  submitted  to  EDA 
by  August  1.  2000   Projects  will  be 
funded  no  later  than  September  30. 
2000 

ADDRESSES:  1    Proposals  may  be  mailed 
to:  John  J  McNamee,  Director,  Research 
and  National  Technical  Assistance 
Division,  Economic  Development 


Administration,  Room  7019.  U.S. 
Department  of  Commerce.  1401 
Cionstitulion  Avenue,  NW,  Washington. 
D.C.  20230. or 

2  Proposals  may  be  hand-delivered 
to  John  |.  McNamee.  Director.  Research 
and  National  Technical  Assistance 
Division.  Economic  Development 
Administration,  Room  1874,  U.S. 
Department  of  Commerce,  1401 
C^onstitution  Avenue,  NW,  Washington, 
DC   20230,  or 

3  Proposals  may  be  submitted  via  e- 
mail  to  mtapuhrr&doc  gov. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
I  McNamee  (202)  482-4085;  email: 
jmcnamee®d(K:.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Areas  of  Special  Interest 

A  Background 

As  pari  of  its  ongoing  mission  to  assist 
economically  distressed  areas,  EDA 
supports  projects  that  disseminate 
information  to  economic  development 
practitioners  serving  distressed 
communities  nationally  (see  paragraph 
IV  C.  for  EDA's  definition  of  distress) 

Historically,  these  projects  have 
consisted  mainly  of  newsletters  targeted 
to  a  national  audience.  At  this  time. 
EDA  is  soliciting  proposals  in  order  to: 

•  (Jontinue  serving  the  economic: 
development  information  needs  of  distressed 
rural  Hnd  urban  areas. 

•  Take  greater  advantage  of  new 
technologies  for  infomiation  dissemination 
(including  Internet,  videoconferencing,  e- 
mail.  pfr  I;  and 

•  Identify  and  provide  information  in  new 
or  emerging  areas  of  economic  development 
needed  by  practitioners  serving  distressed 
areas 

EDA  anticipates  funding  a  variety  of 
information  dissemination  projects. 
These  may  include  one-time  projects  of 
a  year  or  less  duration  and/or  multi-year 
projects.  These  projects  may  use  printed 
or  electronic  media  or  a  combination  of 
both  to  disseminate  economic 
development  information.  Current  EDA 
information  dissemination  grantees  are 
encouraged  to  submit  proposals  and 
will  be  evaluated  based  on  the  same 
criteria  as  all  other  proposals 
Organizations  or  individuals  may 
submit  more  than  one  proposal  for 
consideration  under  this  RFP. 

B  Scope  of  Work 

The  successful  applicants  will: 

(1)  Undertake  information 
dissemination  activities  targeted  at  a 
national  audience  of  economic 
development  practitioners  working  in 
America's  distressed  communities. 

(2)  Do  one  or  more  of  the  following: 


•  Identic  and  cultivate  understanding  of 
the  (  auses  of  excessive  unemplovmeni, 
underemployment,  low  income,  outmigration 
and/or  other  forms  of  economic  distress  In 
areas  and  regions  of  the  Nation; 

•  .Support  the  development  and  greater 
understanding  of  new  economic, 
development  tools  and  national.  State,  and 
loc.al  programs  designed  to  relieve  economic 
distress. 

•  F'romote  knowledge  and  understanding 
of  effective  programs,  projects  and 

tec  hniques  that  alleviate  economic  distress 

(3)  Influence  economic  development 
outcomes  by  improving  the  quality, 
accessibility,  and  timeliness  of  critical 
information  available  to  economic 
development  practitioners. 

C  Additional  Requirements 

(1 )  Proposed  projects  should  not  be 
primarily  for  the  benefit  of  the  grantee, 
narrowly  focused  organizations,  or 
localized  geographic  areas. 

(2)  Grantees  shall  attend  and 
participate  in  three  EDA  conferences 
each  year.  Locations  and  dates  of  the 
conferences  attended  are  at  EDA's 
discretion. 

D.  Cost 

A  total  of  $550,000  is  available  for  all 
projects  funded  under  this  RFP.  EDA 
anticipates  funding  multiple  projects. 
Ordinarily,  the  applicant  is  expected  to 
provide  a  50%  non-federal  share  of 
project  costs.  However,  EDA  may  reduce 
or  waive  the  required  50%  matching 
share  of  the  total  project  costs,  provided 
the  applicant  can  demonstrate:  (1)  the 
project  is  not  feasible  without,  and  the 
project  merits  such  a  reduction  or 
waiver,  or  (2)  the  project  is  addressing 
major  causes  of  distress  in  the  area 
serviced  and  requires  the  unique 
characteristics  of  the  applicant,  which 
will  not  participate  if  it  must  provide  all 
or  part  of  a  50%  non-federal  share,  or 
(3)  the  project  is  for  the  benefit  of  local, 
state,  regional,  or  national  economic 
development  efforts,  and  will  be  of  no 
or  only  incidental  benefit  to  the 
recipient,  or  (4)  the  requirements  of  13 
CFR  301.4(b)  (table)  are  satisfied  (See  13 
CFR  307.11;  64  PR  69878). 

E  Timing 

Awards  made  under  this  RFP  are  for 
up  to  one  year.  However,  some  of  these 
awards  may  be  eligible  for  multi-year 
funding,  i.e.,  renewable  for  two 
additional  years  after  the  initial  award 
is  made,  at  the  same  or  lower  annual 
project  cost,  subject  to  funding 
availability,  satisfactory  performance 
under  the  initial  or  subsequent  award, 
and  at  the  sole  discretion  of  EDA.  The 
intent  of  this  renewal  option  is  to 
provide  grantees  somewhat  more 
predictable  funding  necessary  to 
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develop,  implement,  and  improve  their 
information  dissemination  projects. 
EDA,  at  its  sole  discretion,  will  make 
the  final  determination  of  whether  an 
award  may  be  renewable  for  two 
additional  years,  based  on  the  above- 
described  criteria,  at  the  time  of  project 
approval. 

n.  How  To  Apply 

A.  Eligible  Applicants 

See  EDA's  interim  final  rule  and  final 
rule  at  13  CFR  300.2  (64  FR  5347.  5352; 
64  CFR  69868).  Eligible  applicants  are 
as  follows:  institutions  of  higher 
education,  consortiums  of  institutions  of 
higher  education;  public  or  private 
nonprofit  organizations  or  associations 
acting  in  cooperation  with  officials  of  a 
political  subdivision  of  a  state,  for-profit 
organizations,  and  private  individuals; 
areas  meeting  requirements  under  1 3 
CFR  301.2;  Economic  Development 
Districts;  Indian  tribes;  consortiums  of 
Indian  Tribes;  states,  cities  or  other 
political  subdivisions  of  a  state; 
consortiums  of  political  subdivisions  of 
states. 

B.  Proposal  Submission  Procedures 

Each  proposal  submitted  must 
include: 

(1)  A  description  of  how  the 
researcher(s)  intend(s)  to  carry  out  the 
scope  of  work  (not  to  exceed  10  pages 
in  length).  This  description  must 
address  the  following  issues: 

•  Identify  and  describe  the  target 
audience,  and  the  reason(s)  why  the 
proposed  information  dissemination 
activity  is  necessary; 

•  Describe  how  the  organization 
plans  to  achieve  the  proposed  target 
audience  penetration; 

•  Describe  the  types  of  information 
that  will  be  disseminated: 

•  Justify  why  the  proposed  activity 
should  be  federally  funded; 

•  Describe  the  economic  development 
outcomes  or  activities  that  will  be 
influenced  by  the  information 
dissemination  efforts; 

•  For  activities  proposed  for  multi- 
year  funding  (up  to  three  years 
maximum),  justify  the  need  for  such 
funding. 

(2)  A  proposed  budget  and 
accompanying  explanation; 

(3)  Resumes/qualifications  of  key  staff 
(not  to  exceed  two  pages  per  individual, 


with  an  additional  2  pages  allowed  for 
a  single  simimary  description  of  all 
organizations/consultants  named  in  the 
proposal),  and 

(4)  A  proposed  time  line  for 
implementation  of  the  project. 

E-mailed  proposals  snould  be  in 
WordPerfect  for  Windows  or  .pdf 
(Adobe)  format.  EDA  will  not  accept 
proposals  submitted  by  FAX.  Proposals 
received  after  5  p.m.  EDT  on  July  6. 
2000,  at  the  street  or  email  addresses 
provided  in  the  ADDRESSES  section 
above,  will  not  be  considered. 

m.  Selection  Process  and  Evaluation 
Criteria 

All  proposals  must  meet  EDA's 
statutory  and  regulatory  requirements. 
Proposals  will  receive  initial  review  by 
EDA  to  assure  that  they  meet  all 
requirements  of  this  RFP  and  13  CFR 
Chapter  ffl  (64  FR  5347,  5357;  64  FR 
69868,  69874),  including  eligibility-  and 
relevance  to  the  specified  project  as 
described  herein.  EDA's  general 
selection  process  and  criteria  are  set  out 
in  13  CFR  304.1,  304.2  (64  FR 
5347,5357;  64  FR  69868,  69874-69875) 
and  current  13  CFR  307.10  (§  307.8  in 
the  interim  rule),  (64  FR  5347,  5429;  64 
FR  69868,  69878).  Proposals  that  do  not 
substantially  address  all  items  required 
or  that  exceed  the  page  limitations  of 
Part  n.B.  of  this  RFP,  will  be  ruled 
nonresponsive  and  not  considered  for 
funding.  Proposals  that  meet  these 
requirements  will  be  evaluated  by  a 
review  panel  comprised  of  at  least  three 
members.  EDA  will  carry  out  its 
selection  process  using  the  following 
criteria: 

(1)  The  quality  of  a  proposal's  response  to 
the  Scope  of  Work  ancl  Additional 
Requirements  described  in  Parts  I.B.  and  I.C. 
above; 

(2)  The  ability  of  the  prospective  applicant 
to  successfully  carry  out  the  proposed 
activities;  and 

(3)  Cost  to  the  Federal  government. 

If  a  proposal  is  selected,  EDA  will 
provide  the  proponent  with  an 
Application  for  Federal  Assistance 
(OMB  Control  Number  0610-0094). 
Notwithstanding  any  other  provision  of 
law  no  person  is  required  to  respond  to 
nor  shall  a  person  be  subject  to  a 
penalty  for  failure  to  comply  with  a 
collection  of  information  subject  to  the 
requirements  of  the  Paperwork 
Reduction  act  unless  that  collection  of 


information  displays  a  currently  valid 
OMB  Control  Number. 

IV.  Additional  Information 

A.  Authority 

The  Public  Works  and  Economic 
Development  Act  of  1965.  as  amended 
(P.  L.  89-136,  42  U.S.C.  3121  et  seq.). 
including  the  comprehensive 
amendments  by  the  Economic 
Development  Administration  Reform 
Act  of  1998  (Pub.L.  105-393)  (PWEDA) 
authorizes  EDA  to  make  grants  for 
training,  research,  and  technical 
assistance,  including  grants  for  program 
evaluation  and  project  impact  analyses, 
that  would  be  useful  in  alleviating  or 
preventing  conditions  of  excessive 
unemployment  or  underemployment 
(42  U.S.C.  3147.  207).  Public  Law  106- 
113  makes  funds  available  for  this 
program. 

B.  Catalog  of  Federal  Domestic 
Assistance 

1 1 .303     Economic  Development 
Technical  Assistance 

C.  Program  Description 

For  a  description  of  this  program  see 
PWEDA  and  13  CFR  Chapter  HI,  §  307 
(64  FR  5347;  64  FR  69867). 

EDA  assistance  is  focused  on  areas 
experiencing  significant  economic 
distress,  defined  principally  as  per 
capita  income  of  80  percent  or  less  of 
the  national  average;  or  an 
unemployment  rate  that  is,  for  the  most 
recent  24-month  period  for  which  data 
are  available,  at  least  one  percent  greater 
than  the  national  average;  or  a  special 
need,  as  determined  by  EDA. 

D.  Website 

See  64  FR  3763-3769  for  additional 
information  and  requirements  (available 
on  the  Internet  at  http://www.doc.gov/ 
eda/html/notice.htm,  under  the  beading 
"Research,  Evaluation,  and  National 
Technical  Assistance:  Request  for  Grant 
Proposals."  This  notice  has  been 
determined  to  be  not  significant  for 
purposes  of  Executive  Order  12866. 

Dated:  May  30.  2000. 
David  L.  Mcllwain. 

Acting  Assistant  Secretary  for  Economic 

Development. 
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The  items  In  this  list  were 
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to  Federal  Register  users 
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this  list  has  no  legal 
significance 

RULES  GOING  INTO 
EFFECT  JUNE  5,  2000 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Cherries  (tart)  grown  In — 
Michigan  et  al :  published  6- 
2-00 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans:  approval  and 
promulgation:  vanous 
States: 

California:  published  4-5-00 
Texas:  published  4-6-00 
Water  supply 
National  pnmary  drinking 
water  regulations — 
Public  notification 
requirements:  published 
5-4-00 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Inspector  General  Office, 
Health  and  Human  Services 
Department 

Health  care  programs:  fraud 
and  abuse: 

Health  Insurance  Portability 
and  Accountability  Act — 
Civil  money  penalties; 
revisions:  correction: 
published  6-5-00 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Endangered  and  threatened 
species: 
Alabama  sturgeon; 

published  5-5-00 
Yacare  caiman,  etc.; 

reclassification:  published 

5-4-00 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 

Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
submissions: 
Indiana;  published  6-5-00 

PERSONNEL  MANAGEMENT 
OFRCE 

Prevailing  rate  systems; 

published  5-5-00 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Ainworthiness  directives: 


Boeing:  published  5-1-00 
Lockheed:  published  5-1-00 
TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 
Fuel  economy  standards: 
Light  trucks;  2002  model 
year;  published  4-5-00 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Commodity  laboratory  testing 
programs 

Science  and  technology 
lalxjratory  testing  service 
fees;  comments  due  by  6- 
15-00:  published  5-26-00 
Crant»ernes  grown  In — 
Massachusetts  et  al.; 
comments  due  by  6-14- 
00:  published  5-30-00 
Honey  research,  promotion, 
and  consumer  information 
order;  comments  due  by  6- 
14-00:  published  5-15-00 
National  Organic  Program: 
comments  due  by  6-12-00: 
published  3-13-00 
Onions  grown  in — 
Idaho  and  Oregon; 
comments  due  by  6-14- 
00;  published  5-15-00 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Exportation  and  importation  of 

animals  and  animal 

products: 

Livestock  exported  from 
U.S.;  ohgin  health 
certificates;  inspection 
requirements:  comments 
due  by  6-16-00;  published 
4-17-00 
Interstate  transportation  of 

animals  and  animal  products 

(quarantine): 

Tuberculosis  in  cattle,  bison, 
goats,  and  captive 
cervids — 

State  and  area 
classifications; 
comments  due  by  6-16- 
00;  published  5-31-00 

AGRICULTURE 
DEPARTMENT 

Commodity  Credit 
Corporation 

Loan  and  purchase  programs: 
Famn  Storage  Facility  Loan 
Program;  comments  due 
by  6-12-00;  published  5- 
11-00 


AGRICULTURE 

DEPARTMENT 

Food  Safety  and  Inspection 

Service 

Meat  and  poultry  inspection: 

Other  consumer  protection 

activities:  comments  due 

by  6-15-00:  published  3- 

17-00 

AGRICULTURE 
DEPARTMENT 
Rural  Utilities  Service 

Electnc  loans: 
Insured  and  guaranteed 
loans:  general  and  pre- 
loan  policies  and 
procedures:  comments 
due  by  6-16-00;  published 
5-17-00 

COMMERCE  DEPARTMENT 
international  Trade 
Administration 

Educational  and  scientific 
institutions:  instruments  and 
apparatus: 
Florence  Agreement 
Program:  procedures 
changes;  comments  due 
by  6-12-00:  published  5- 
12-00 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Endangered  and  threatened 

species: 

Sea  turtle  conservation: 
Atlantic  waters  off  eastern 
North  Carolina  and 
Virginia:  closure  to  large- 
mesh  glllnet  fishing: 
comments  due  by  6-12- 
00:  published  5-18-00 
Fishery  conservation  and 

management: 

Alaska;  fishenes  of 
Exclusive  Economic 
Zone — 

Pacific  cod;  comments 
due  by  6-12-00: 
published  4-11-00 
Ocean  and  coastal  resource 
management: 

Coastal  Zone  Management 
Act  Federal  consistency 
regulations:  comments 
due  by  6-15-(X);  published 
6-1-00 

COMMERCE  DEPARTMENT 
Patent  and  Trademark  Office 

Patent  cases: 
American  Inventors 
Protection  Act: 
implementation — 

Inter  Partes  reexamination 
proceedings,  optional: 
comments  due  by  6-12- 
00;  published  4-6-00 

COMMODITY  FUTURES 
TRADING  COMMISSION 

Commodity  Exchange  Act; 


Large  commodity  pool 
operators:  public  reporting 
requirements,  comments 
due  by  6-16-00.  published 
4-17-00 

DEFENSE  DEPARTMENT 
Defense  Logistics  Agency 

Acquisition  regulations 
Alternative  dispute 
resolution,  comments  due 
by  6-15-00:  published  5- 
16-00 

DEFENSE  DEPARTMENT 

Acquisition  regulations 
Foreign  military  sales 
contract  line  items: 
closeout  comments  due 
by  6-12-00:  published  4- 
13-00 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans,  approval  and 
promulgation,  vanous 
States 
Alabama,  comments  due  by 

6-12-00:  published  5-11- 

00 

Arizona,  comments  due  by 
6-12-00.  published  4-13- 
00 

California,  comments  due  by 
6-15-00:  published  5-16- 
00 

Illinois  and  Missoun 
comments  due  by  6-16- 
00,  published  4-17-00 
Hazardous  waste 
Project  XL  program:  site- 
specific  projects— 
Intemational  Paper 
Androscoggin  Mill  pulp 
and  paper 

manufactunng  facility 
ME,  comments  due  by 
6-15-00:  published  5-16- 
00 

FARM  CREDIT 
ADMINISTRATION 

Farm  credit  system: 

Federal  Agncultural 
Mortgage  Corporation: 
risk-based  capital 
requirements,  comments 
due  by  6-12-00:  published 
2-24-00 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Digital  television  stations,  table 
of  assignments 
Virginia:  comments  due  by 
6-12-00:  published  4-27- 
00 
Frequency  allocations  and 
radio  treaty  matters 

Software  defined  radios: 
inquiry:  comments  due  by 
6-14-00:  published  3-31- 
00 


IV 
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Radio  stations,  table  o( 
assignments 

Michigan,  comments  due  by 
6-16-00,  published  5-12- 
00 
Television  broadcasting: 
Children's  television 
programming;  filing 
requirements  extended, 
commenls  due  by  6-12- 
00;  published  5-4-00 

FEDERAL  HOUSING 
RNANCE  BOARD 

Federal  home  loan  bank 
system 

Acquired  member  assets, 
core  mission  activities, 
investments  and 
advances,  comments  due 
by  6-15-00;  published  5- 
26-00 
FEDERAL  MARITtME 
COMMISSION 

Carrier  automated  tantfs  and 
tariff  systems 
Public  access  charges; 
comments  due  by  6-15- 
00;  published  5-16-00 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Management 
Regulation 

Surplus  personal  property 
donation,  comments  due 
by  6-12-00    published  4- 
13-00 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Haaltti  Care  Financing 
Administration 
Medicare 
Coverage  decisions,  cntena 
domments  due  by  6-15- 
00;  published  5-16-00 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Endangered  and  threatened 
species 
Cntical  habitat 
designations— 
Alameda  whipsnake: 
comments  due  by  6-12- 
00,  published  5-15-00 
Holmgren  milk-vetch  and 
Shivwits  milkvetch. 
comments  due  by  6-12- 
00:  published  4-12-00 
INTERNATIONAL 
DEVELOPMENT 
COOPERATION  AGENCY 
Overseas  Private  Investment 
Corporation 

Freedom  of  information  Act, 
implementation,  comments 
due  by  6-12-00,  published 
5-11-00 
PERSONNEL  MANAGEMENT 
OFFICE 
Pay  administration; 


Dual  compensation 
reductions  for  military 
retirees;  repeal;  comments 
due  by  6-12-00;  published 
4-12-00 

POSTAL  SERVICE 

Domestk:  Mail  Manual: 
Sack  preparation  changes 
for  penodKals  nonletter- 
si2e  pieces  and 
penodk:als  prepared  on 
pallets;  comments  due  by 
6-15-00;  published  5-16- 
00 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Investment  advisers: 
Electronic  filing  system  and 
Form  ADV  update; 
comments  due  by  6-13- 
00;  published  4-17-00 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Ports  and  waterways  safety 
New  York  Harbor.  Western 
Long  Island  Sound.  East 
and  Hudson  Rivers,  NY, 
safety  zones;  comments 
due  by  6-12-00;  published 
5-11-00 
Virginia  Beach,  VA,  safety 
zone,  commeois  due  by 
6-15-00;  published  5-19- 
00 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Airworthiness  directives 

Agusta.  comments  due  by 

6-13-00.  published  4-14- 

00 
Airbus,  comments  due  by  6- 

15-00.  published  5-16-00 
Bell,  comments  due  by  6- 

16-00,  published  5-17-00 
Boeing,  comments  due  by 

6-12-00,  published  4-28- 

00 
Eurocopter  France, 

comments  due  by  6-13- 

00,  published  4-14-00 
Fokker;  comments  due  by 

6-12-00   published  5-12- 

00 
Gulf  stream   comments  due 

by  6-13-00,  published  4- 

14-00 

McDonnell  Douglas, 
comments  due  by  6-12- 
00    published  4-28-00 

Ainworlhiness  standards 

Special  conditions — 

Boeing  Model  747-200 
series  airplanes, 
comments  due  by  6-16- 
00   published  5-2-00 


Morrow  Aircraft  Corp 
Model  MB-300  airplane, 
comments  due  by  6-14- 
00;  published  5-15-00 
Class  D  and  Class  E 
airspace;  comments  due  by 
6-16-00;  published  5-2-00 

Class  D  and  Class  E 

airspace;  correctk>n; 

comments  due  by  6-16-00: 

publisfied  5-12-00 
Class  E  airspace;  comments 

due  by  6-15-00;  published 

5-5-00 
Federal  airways;  comments 

due  by  6-16-00;  published 

4-24-00 

TREASURY  DEPARTMENT 
Customs  Service 

Educatkinal  ar>d  scientifk: 
institutions;  instruments  and 
apparatus: 
Florence  Agreement 
Program,  procedures 
changes;  comments  due 
by  6-12-00;  published  5- 
12-00 


UST  OF  PUBUC  LAWS 

This  IS  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  wfuch 
have  becorr>e  Federal  laws.  It 
may  be  used  in  con|unctk}n 
with    PLUS"  (Publk:  Laws 
Update  Service)  on  202-523- 
6641    This  list  IS  also 
available  online  at  http:// 
www  nara  gov/fedreg. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Supenntendent  of  Documents, 
U  S    Govemment  Pnnting 
Office,  Washington,  DC  20402 
(phone,  202-512-1808)   The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
www  access  gpo.gov/nara/ 
index  html    Some  laws  may 
not  yet  tie  availat>le 

S.J.  Res.  44/P.L.  106-205 

Supporting  the  Day  of  Honor 
2000  to  honor  and  recognize 
the  service  of  minority 
veterans  in  the  United  States 
Annned  Forces  dunng  World 
War  II    (May  26,  2000;  114 
Stat    312) 

H.R.  154/P.L.  106-206 

To  alkjw  the  Secretary  of  the 
Intenor  and  the  Secretary  of 
Agnculture  to  establish  a  fee 
system  for  commercial  filming 
activities  on  Federal  land,  and 


for  other  purposes.  (May  26, 
2000;  114  Stat  314) 

H.R.  371/P.L.  106-207 

Hmong  Veterans' 
Naturallzatkxi  Ad  of  2000 
(May  26,  2000;  114  Stat.  316) 

H.R.  834/P.L.  106-208 

National  Historic  Preservation 
Act  Amendments  of  2000 
(May  26,  2000;  114  Stat.  318) 

H.R.  1377/P.L.  106-209 

To  designate  the  facility  of  the 
United  States  Postal  Servk:e 
located  at  9308  South 
Chk^go  Avenue,  Chk^ago, 
Illinois,  as  the  "John  J. 
Buchanan  Post  Office 
BuikJing".  (May  26.  2000;  114 
Stat.  320) 

H.R.  1832/P.L.  106-210 

Muhammad  All  Boxing  Reform 
Act  (May  26,  2000;  114  Stat 

321) 

H.R.  362S^.L  106-211 

To  amend  the  Higher 
Education  Act  of  1965  to 
improve  the  program  for 
American  Indian  Tribal 
Colleges  and  Universities 
under  pad  A  of  title  III   (May 
26.  2000;  114  Stat   330) 

H.R.  3707/P.L.  106-212 

American  Institute  in  Taiwan 
Facilities  Enfiancement  Act 
(May  26,  2000;  114  Stat   332) 

S.  1836/P.L.  106-213 

To  extend  the  deadline  for 
commencement  of  constnjction 
of  a  hydroelectric  project  in 
the  State  of  Alabama.  (May 
26,  2000;  114  Stat   334) 

Last  List  May  25,  2000 


CFR  CHECKLIST 


Title 


Stock  Number 


Public  Laws  Electronic 
Notification  Sarvice 
(PENS) 


PENS  IS  a  free  electronic  mail 
notification  servwe  of  newly 
enacted  pubik:  laws.  To 
subscritM,  go  to  www  gsa  gov/ 
archives/publaws-l.html  or 
send  E-mail  to 
llstservOwww.gsa.gov  with 
the  folk>wing  text  message: 

SUBSCRIBE  PUBLAWS-L 

Your  Name. 

Note:  This  servK»  is  strictly 
for  E-mail  notifk»tion  of  new 
laws  Tfie  text  of  laws  is  not 
available  through  this  servce 
PENS  cannot  respond  to 
spedfK  inquiries  sent  to  this 
address 


This  checklist,  prepared  by  the  Office  of  the  Federal  Register,  is 

published  weekly.  It  Is  arranged  in  the  order  of  CFR  titles,  stock 

numbers,  prices,  and  revision  dates. 

An  astensk  (*)  precedes  each  entry  that  has  been  issued  since  last 

week  and  which  is  now  available  for  sale  at  the  Government  Printing 

Office 

A  checklist  of  current  CFR  volumes  compnsing  a  complete  CFR  set. 
also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 
Affected),  which  is  revised  monthly 

The  CFR  is  available  free  on-line  through  the  Govemment  Printing 
Office's  GPO  Access  Service  at  http://www.access.gpo  gov/nara/cfr/ 
index.html  For  infonnation  about  GPO  Access  call  the  GPO  User 
Support  Team  at  1-888-293-6498  (toll  free)  or  202-512-1530. 
The  annual  rate  for  subscription  to  all  revised  paper  volumes  Is 
$951 .00  domestic,  $237.75  additional  for  foreign  mailing. 
Mail  orders  to  the  Superintendent  of  Documents,  Attn:  New  Orders, 
P.O.  Box  371954,  Pittsburgh,  PA  15250-7954.  All  orders  must  be 
accompanied  by  remittance  (check,  money  order,  GPO  Deposit 
Account,  VISA,  Master  Card,  or  Discover).  Charge  orders  may  be 
telephoned  to  the  GPO  Order  Desk,  Monday  through  Fnday.  at  (202) 
512-1800  from  8:00  am  to  4:00  p.m.  eastern  time,  or  FAX  your 
charge  orders  to  (202)  512-2250 
Title  Stock  Number  Price       Revision  Date 

1,  2  (2  Reserved)  (869-O38-0000I-3) 6.50        Apr.  1,  2000 

3  (1997  Compilotion 


and  Parts  100  and 
101)  


(869-042-00002-1) 22.00 

4  (869-042-00003-0)  8.50 

5  Parte: 

1-Hi99  (869-042-00004-8)  43.00 

700-1199  (869-042-00005-6)  31.00 

1200-End.  6(6 

Reserved)  (869-042-00006-4)  48.00 

7  Parte: 

1-26  (869-042-00007-2)  28.00 

27-52  (869-042-00008-1)  35.00 

53-209 (869-042-00009-9)  22.00 

210-299 (869-042-00010-2) 54.00 

300-399  (869-042-0001 1-1)  29.00 

400-699 (869-042-00012-9)  41.00 

700-899  (869-042-00013-7)  37.00 

900-999  (869-042-00014-5)  46,00 

1000-1 199  (869-042-00015-3)  18.00 

1200-1599  (869-042-00016-1)  44.00 

1600-1899  (869-042-00017-0) 61.00 

1900-1939  (869-042-00018-8) 21,00 

1940-1949  (869-042-00019^5)  37.00 

1950-1999  (869-042-00020-0) 38.00 

2000-End (869-042-00021-8) 31.00 


'Jan,  1,  2000 
Jan.  1.2000 

Jan.  1,2000 
Jan.  1.2000 

Jan,  1.  2000 

Jan,  1,  2000 
Jan.  1,  2000 
Jan,  1.2000 
Jan,  1,2000 
Jan.  1,  2000 
Jan.  1,  2000 
Jan  1.  2000 
Jan.  1,2000 
Jan,  1,  2000 
Jan.  1,2000 
Jan,  1,2000 
Jan.  1,2000 
Jan,  1 .  2000 
Jan.  1,2000 
Jan,  1,  2000 


8  (869-042-00022-6) 

9  Parte: 

1-199  (869-042-00023-^) 

200-£nd  (869-042-00024-2) 

10  Parts: 

1-50  (869-042-00025-1) 

51-199 (869-042-00026-9) 

200-499 (869-042-00027-7) 

500-£nd  (869-042-00028-5) 

11   (869-042-00029-3) 

12  Parte: 

1-199  (869-042-00030-7)  . 

200-219 (869-042-00031-5)  . 

220-299 (869-O42-00032-3)  . 

300-499 (869-042-00033-1)  . 

500-599 (869-042-00034-0)  . 

600-€nd  (869-042-00035-8)  . 

13  (869-042-00036-6)  . 


41.00        Jan.  1,2000 


46.00 
44.00 

46.00 
38.00 
38,00 
48,00 

23.00 


18.00 
22.00 
45.00 
29,00 
26.00 
53.00 


Jan,  1,2000 
Jan.  1,2000 

Jan,  1,2000 
Jan,  1,2000 
Jan,  1.  2000 
Jan,  1,2000 

Jan,  1,  2000 


Jan,  1,  2000 
Jan.  1,2000 
Jan.  1,  2000 
Jon,  1,2000 
Jan,  1,2000 
Jan,  1,  2000 


Price       Revision  Date 


14  Parts: 

'-59  (869-042-00037-4) 

60-139 (869-042-00038-2) 

140-199 (869-038-00039-1) 

200-1199  (869-042-00040-4) 

1200-End (869-042-00041-2) 

15  Parts: 

0-299  (869-042-00042-1) 

300-799 (869-042-00043-9) 

800-End   (869-042-00044-7) 

16  Parts: 

CHW  (869-042-00045-5) 

1000-End (469-042-00046-3) 

17  Parts: 

•1-199  (869-042-00048-0) 

200-239 (869-038-00049-1) 

240-End  (869-038-00050-4) 


58,00 
46.00 

17.00 
29,00 
25.00 

28.00 
45.00 
26.00 

33.00 
43.00 

32,00 
34.00 
44.00 


18  Parts: 

1-399  (869-038-00051-2)  4800 

400-End  (869-038-00052-1)  14  00 

19  Parts: 

1-140  (869-038-00053-9)   . 

141-199 (869-038-00054-7)  . 

200-End  (869-038-00055-5) 


20  Parts: 

1-399  (869-038-00056-3) 

400-499 (869-038-00057-1) 

500-End  (869-038-00058-0) 

21  Parte: 

1-99  (869-038-00059-8) 

100-169 (869-038-00060- 1) 

170-199 (869-038-00061-0) 

200-299 (869-038-00062-8) 

300-499  (869-038-00063-6) 

500-599  (869-038-00064-4) 

600-799  (869-038-00065-2) 

800-1299  (869-038-00066-1) 

•1300-End  (869-042-00067-6) 

22  Parte: 

1-299  (869-038-00068-7) 

300-End  (869-038-00069-5)  . 


37,(X) 
36.00 
18.00 

30.00 
51,00 
44,00 

24.00 
2800 
29.00 
11.00 
18.00 
28.00 
9.00 
35  00 
15,00 

44,00 
32.00 


Jan  I  2000 

Jan  1  2000 

"Jan  1 ,  2000 

Jon  1  2000 

Jan.  1.  2000 

Jan  1,  2000 

Jan  1  2000 

Jan  1  2000 

Jan,  1,  2000 

Jan,  1  2000 

Apr  1  2000 

Apr  1  1999 

Apr  1  1999 

Apr  1,  1999 

Apr  1  1999 

Apr  1  1999 

Apr  1  1999 

Apr  1  1999 

Apr  1  1999 

Apr  1  1999 

"Apr  1  1999 

Apr  1  1999 

Apr  1  1999 


Apr  1 
Apr  1 
Apr  1 


1999 
1999 
1999 


Apr   1,  1999 
Apr   1    1999 


Apr  1 

Apr  1 

Apr  1 

Apr  1 


1999 
2000 

1999 
1999 


23  (869-038-00070-9)  27  00         Apr    1    1999 

24  Parts: 

0-199  (869-038-00071-7)  34,00         Aprl    1999 

200-499 (869-038-00072-5)  32.00        Apr    1    1999 

500-699 (869-038-00073-3)  18.00 

700-1699  (869-038-00074-1)  ,         40.00 

1700-End (869-042-00075-7)  18,00 


•25 (869-042-00076-5) 


52.00 


Apr  1  1999 

Apr  1  1999 

'Apr  1  2000 

Apr  1  2000 


26  Parte: 

§§1.0-1-1.60  (869-038-00077-6) 27.00 

§§  1.61-1.169 (869-038-00078-4)  50,00 

§§1.170-1.300  (869-038-00079-2)  34.00 

§§1.301-1.400  (869-038-O0080-6)  25.00 

§§1,401-1,440  (869-038-00081-4)  43,00 

§§1.441-1.500  (869-038-00082-2)  30.00 

§§1.501-1.640  (869-038-00083-1)  27.00 

§§1.641-1.850 (869-038-00084-9) 35.00 

§§1.851-1.907  (869-038-00085-7)  40.00 

§§1.908-1.1000  (869-038-00086-5) 38.00 


35.00        Jan,  1,  2000 


§§1.1001-1,1400  (869-038-00087-3) 

§§1.1401-£nd  (869-038-00088-1) 

2-29  (869^)38-00089-0) 

30-39  (869-042-00090-1) 

•40-49  (869-042-00091-9) 

50-299 (869-042-00092-7) 

300-499 (869-038-00093-8) 

500-599 (869-038-00094-6) 

600-£nd  (869-038-00095-4) 

27  Parte: 

1-199 


40.00 
55.00 
39.00 
31.00 
18.00 
23.00 
37.00 
11.00 
11.00 


Apr 
Apr 
Apr 
Apr,  1 
Apr 
Apr 
'Apr.  1 
Apr  I. 
Apr,  1, 
Apr  1 
Apr.  1 
Apr   1, 


1    1 
I 


Apr 
AJar 
Apr  1 
Apr  1 
Apr,  1 
Apr  1 
Apr,  1 


1  1 


1999 
1999 
1999 
1999 

999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 

999 
2000 
2000 
2000 
1999 
1999 
1999 


(869-038-00096-2) 53.00    Apr.  1.  1999 
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THIa  Stock  Number 

200-€nd (869-03&-00097-1) 

28  Parts:  

0-42      (86<M)3«-00098-9) 

43-end  (869-038-CI0099-7) 

29  Parts: 

0-99  {869-03S-00 100-4) 

]0O-499      (869-036-00101-2) 

500-899     (869-038-00102-1) 

900-1899    (869-038-00103-9) 

1900-1910  (§§1900  to 

1910.999)  (869-038-00104-7) 

1910  (§§1910.1000  to 

end)    (869-038-00106-5) 

1911-1925  (869-038-00106-3) 

1926  (869-038-00107-1) 

1927-€nd (869-038-00108-0) 

30  Parts: 

1-199  (869-038-00 109-8) 

200-699 (869-038-00)  10-1) 

700-£nd    (869-038-001 1 1-0) 

31  Parts: 

0-199  (869-038-00 11 2-8) 

200-£nd  (869-038-00113-6) 

32  Parts: 

1-39,  Vol.  I 

1-39.  Vol.  II : 

1-39.  Vol.  Ill 

1-190  (869-038-00114-4) 

191-399    (869-038-00115-2) 

400-629    (869-038-00116-1) 

630-699    (869-038-00117-9) 

700-799  (869-03WXI 118-7) 

800-End  (869-038-00119-5) 

33  Parts: 

1-124       (869-038-00120-9) 

125-199    (869-038-00121-7) 

200-£nd   (869-038-00 122-5) 

34  Parts: 

1-299  (86'W)38-00 123-3) 

300-399    (869-038-00124-1) 

400-£nd    (869-038-00125-0) 

35    (869-038-00126-8) 

36  Parts 

1-199       (869-038-00127-6) 

200-299     (869-038-00128-4) 

300-£nd  (869-038-00129-2) 


PHc«        Rvvlsion  Oat* 

17  00         Apf    1    1999 


TItl* 


Stock  Numbar 


37 


(869-038-001 30-^ii) 


38  Parts: 

0-17  (869-038-00131-4) 

lfr-£nd    (869-038-00132-2) 

39  (869-038-00133-1) 

40  Parts: 

1-49     (869-038-00134-9) 

50-51  (869-038-00135-7) 

52  (52.01-52.1018)  (869-038-00136-5) 

52  (52  lG19-€nd)  (869-038-00137-3) 

53-59  (869-038-00138-1) 

60   (869-038-00139-0) 

61-62  (869-038-00140-3) 

63(63  1-63.1119)  (869-038-00141-1) 

63(63  1200-£nd)  (869^)3M»  142-0) 

64-71    (869-038-00143-8) 

72-80    (869-038-00  144hS) 

81-85  (869-038-00145^) 

86    (869-03*-00 146-2) 

87-135      (869-034-00146-1) 

136-149   (869KJ38-00 148-9) 

150-189  (869-038-00149-7) 

190-259    (869-038-00150-1) 


39  00 
32  00 

28.00 
1300 
40.00 
2100 

46.00 

28.00 
18.00 
30.00 
43.00 

35.00 
30.00 
35  00 

21.00 
48.00 

15.00 
19.00 
18.00 
46.00 
55.00 
32.00 
23.00 
27  00 
27  00 

32.00 
4100 
33.00 

2800 
25,00 
46  00 

1400 

2100 
23.00 
38  00 

29  00 


37  00 

41  00 

24  00 


3300 
25.00 
33  00 
37  00 
1900 
59  00 
19  00 
58.00 
36  00 
1100 
41.00 
33.00 
59.00 
53.00 
40.00 
35.00 
23.00 


July 
July 

July 

July 

'July 

July 

JUy 

July 
July 
July 
July 

July 
July 
July 

July 
July 

'July 
'July 
'July 
July 
July 
July 
July 
July 
July 

July 
July 
July 

July 
July 
July 

'July 

July 
July 
July 

July 

July 
July 

July 


July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 


999 
999 

999 
999 
999 
999 

999 

999 
999 
999 
999 

999 
999 
999 

999 
999 

984 
984 
984 
999 
999 
999 
999 
999 
999 

999 
999 
999 

999 
999 
999 

999 

999 
999 
999 

999 


999 
999 

999 


999 
999 
999 
999 
999 
999 
999 
999 
999 
999 
999 
999 
999 
999 
999 
999 
999 


260-265  (869-038-00151-9) 

266-299  (869-038-00152-7) 

300-399 (869-038-00153-5) 

400-424  (869-03WX3 154-3) 

425-699  (869-038-00155-1) 

700-789  (869-038-00156-0) 

790-£nd   (869-038-00157-8) 

41  Chapters: 

1   1-1  to  1-10  

1,  1-11  to  Appendix,  2  (2  Reserved) 


3-6 

7  .. 

8  . 


Prica 

Ravlalon  Date 
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600-End  (869-038-00202-7) 37.00        Oct.  1,  1999 

CFR  Index  and  Findings 
Aids  (869-042-00047-1)  53.00        Jon.  1.  2000 

Complete  1999  CFR  set 951.00  1999 

MicrofJctw  CFR  Edition 

Subscription  (moiled  OS  issued)  290.00  1999 

Individual  copies I.OO  1999 

ConnpJete  set  (one-tinne  mailing)  247.00  1997 

Complete  set  (orw-time  mailing)  264.00  1996 

'  Becojse  Trtte  3  Is  an  annual  cornpikition.  Itw  volume  and  al  previous  volumes 
shouM  be  retained  as  a  permanent  reference  source. 

'The  JUy  1,  1985  edition  o»  32  CFR  Parts  1-189  contains  a  note  only  tor 
Parts  1-39  inclusive.  For  the  fui  text  o»  ttie  Defense  Acquisition  Regukitions 
m  Parts  1-39.  consult  the  three  CFR  volumes  issued  as  o(  July  1,  1984,  containing 
those  ports. 

^The  JUy  1,  1985  edition  o»  41  CFR  Chapters  1-1(M  contains  a  note  only 
(Of  Chapters  1  to  49  inclusive.  For  the  tul  text  ol  procurement  regukitions 
m  Chapters  1  to  49,  consult  the  eleven  CFR  volumes  issued  as  of  July  1. 
1984  containing  those  chapters. 

*  No  amendments  to  this  vohane  were  promulgated  during  the  period  January 
1.  1999,  through  January  1,  2OO0.  The  CFR  volume  Issued  os  of  January  1, 
1 999  shouM  be  retained. 

'No  amendments  to  this  vokjme  were  promulgoted  dunng  the  period  April 
1.  1999,  through  April  1,  2000.  The  CFR  volume  issued  as  of  April  1,  1999  should 
be  retained. 

'No  amendnoents  to  this  vofume  were  promulgated  during  the  period  April 
1,  1998,  through  April  1,  1999.  The  CFR  volume  issued  as  of  AprH  1,  1998, 
shoUd  be  retained. 

'No  amerKJments  to  this  volunoe  were  promulgaled  during  the  period  July 
1,  1998,  through  July  1,  1999,  The  CFR  vohjme  issued  as  of  July  1,  1998,  should 
be  retained. 
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PROPOSED  RULES 

Alcohol;  viticultural  area  designations: 

Walla  Walla  Valley  and  Columbia  Valley,  WA;  boundary' 
revision,  35871-35875 

Centers  for  Disease  Control  and  Prevention 

NOTICES 

Grant  and  cooperative  agreement  awards: 

University  of  Miami;  comprehensive  cancer  control, 
35937-35939 
Grants  and  cooperative  agreements;  availabilitv.  etc.: 
Human  immunodeficiency  virus  (HIV) — 

National  organizations  to  enable  postsecondary 
institutions  to  prevent  HIV  infection  and  other 
important  health  problems  among  vouth,  35939- 
35943 

Coast  Guard 

RULES 

Drawbridge  operations: 

California,  35825-35826 

Florida,  35826-35827 
Ports  and  waterways  safety: 

Chesapeake  Bay,  VA;  safety  zone,  35838-35840 

First  Coast  Guard  District  navigable  waters;  regulated 
navigation  area,  35832-35838 

OPSAIL  2000,  New  York  Harbor,  East  River,  and  Hudson 
River,  NY  and  NJ;  safety  zones,  35827-35832 
NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 
National  Boating  Safety  Advisorj'  Council,  3599&-35997 

Commerce  Department 

See  International  Trade  Administration 

See  National  Oceanic  and  Atmospheric  Administration 

Corporation  for  National  and  Community  Service 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  35906-35907 
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Defense  Department 

RULES 

Acquisition  regulations: 

Cost  accounting  standards:  waiver.  36033-36035 
NAFTA  procurement  threshold,  36033-36034 
Federal  Acquisition  Regulation  (FAR): 

Cost  accounting  standards  coverage:  applicability. 

thresholds,  and  waiver.  36027-36030 
FAR  drafting  principles.  36014-36016 
Federal  Procurement  Office  policv  letters:  rescission, 

36013-36014 
General  records  schedules,  36020-36023 
Introduction,  36011-36013 
Recycled  products  and  environmentallv  preferable 

services;  supporting  procurement  requirements. 

36015-36021 
Small  business  opportunities;  Federal  supply  schedules, 

36022-36025 
Small  entity  compliance  guide.  36030-36032 
Technical  amendments.  36029-36031 
Trade  agreements  thresholds.  36024-36027 
Yugoslavia  and  Afghanistan  acquisitions;  restrictions, 

36026-36028 

Defense  Nuclear  Facilities  Safety  Board 

RULES 

Freedom  of  Information  Act;  implementation: 
Fee  schedule,  35810 

Education  Department 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  35907-35908 
Submission  for  OMB  review;  comment  request.  35908- 
35910 
Special  education  and  rehabilitative  services: 

Individuals  with  Disabilities  Education  Act  (IDEA) — 
Correspondence;  quarterly  list,  36037-36040 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 

Environmental  Protection  Agency 

RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Pennsylvania,  35840-35842 
PROPOSED  RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Pennsylvania,  35875 
NOTICES  ' 
Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  35922- 
35925 
Committees;  establishment,  renewal,  termination,  etc.: 
EPA-USDA  Committee  to  Advise  on  Reassessment  and 
Transition;  meeting,  35925 
Hazardous  pollutants  assessment;  benchmark  dose  software; 

availability,  35925-35926 
Meetings: 

Science  Advisory  Board,  35926-35927 


Primed  on  rfiycled  paper. 
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Miiiiu:i[)<il  solid  w.istf  hiiidtill  [JiTinit  pru^rains,  <idt'(ju<i(  y 
d»'t('rrniiiatuHis 

F'»'.sli(;iclc  rf^istratinn    (  .mi  flLilKin,  etc.: 

[lioTKF'P.  Im    .  rt  ,il  .  ,tS'i2H    tf)'!^') 
F'ri))t'i:t  .XI.  (fx(  clli'iii  f  and  li-ddcrship).  mimv.itivo 
techiiologifs  prii|f<  ts: 
l.al)s21  [)r()>;raiJi.  iriiprovod  onvironmontal  pt'rfnniiaiii  •■  at 
lahoratoni's,  [mlu  \  nr  rcKulatorv  fli-xibdilN  a-- 
iiicfntivtv   i')'-}2^i-  :if">')n 

Equal  Employment  Opportunity  Commission 

NOTICES 

Agt-ncv  inforinatiDii  i hIIim  tinn  ai  tivitics 

.Submission  for  OMU  rt'vit'vv.  (  (Jiiinii'nt  rf>(^ut>st.  !1S')  M- 

Executive  Office  of  the  President 

Sti'  Trailc  Ktiprt'st'iitalivf.  Offii.f  of  I  iiiti-d  .States 
Sft'  {'rosidenlial  Doi  umiMits 

Federal  Aviation  Administration 

RULES 

Adninii.strativt'  regulations 

Air  traffic  and  rdafed  s»Tvi(  ns  for  ain  raft  tfiat  transit 

US  -controlltMi  airs})a(:»-  but  iifitbt-r  takf  off  from,  nor 
land  in.  US,  ft'o.s.  :U)()()1    .u>()()») 
Airworlhinnss  dirtv  tivt>s 

Kurocoptisr  Franif,  :!,SHl'*-,t,'')H::2 
Fokkor.  35H17-J.SH14 
Rolls-Rovcf  pl<:.  :i.SH14    .t.">H17 
Airworthiness  standards 
Special  conditions 

Ravtheoii  Airi  raft  Co.  Model  4000  airplane,  .fSHl  t- 
:i,'-)H14 
VOR  and  colored  F-ederal  airvvavs  and  let  mutes.   l.'iH^^- 

PROPOSED  RULES 

.Virworlhlliess  dire(  tives 

MI)  Helicopters.  Im   .   !5Ht.<^    IfSH;! 
NOTICES 
.■\ir  (  arrier  <  ertifii  .ilion  and  o()er.ilions 

Kmergencv  inedu  al  etjuipmeiit,  autoinatii    extern.il 

deribriUators  at  airjiorls.  re(|uireiiieiils,    (5*17  1- I.')'):*  f 
(!ivil  penalty  actions,  .\diiiinistratiir  s  dei  isioiis  and  urderN; 

index  availahililv.   I')'»7i    .l.SMH') 
Kxeniption  petition-..  suiiim.ir\  and  disposition,  .i.')'(H*»- 
If)'}'!] 

I'asseiiger  f<i(  ilitv  (  barges   .i[i[iln  .itioiis.  eti 

Kalamazoo  H.ittle  (  Teek  Inlernalional  .\ir])nrt.  Ml     l'iM')l- 
.t''i'»M2 

Federal  Communications  Commission 

RULES 

(jiinmon  cirrier  ser\  u  es: 

['ersonal  i  ommunu  .ttions  servii  es 

Narrowband  rules    moditiLatioiis,  (  ompetitive  bidding, 
1.tH4,1     I'>H'.,^) 
PROPOSED  RULES 
Common  (arrier  ser\  n  es; 

Personal  i  onimuiiii  .ilions  ser\  u  es 

.Narrowb.ind  spei  truiii.  unln  ensfd  luegaiierl/.  det  ision 
whether  to  In  eiise  or  not.  i  ompetitive  bidding. 
l.'')H7'.     t.")H7  7 
NOTICES 
Meetings 

.North  .Xineru  an  Numbering  (!ouiii  il.   i.^i'M^- JS'JJJ 
Meetings;  Sunshine  Ad.  ,<S'»:t:i    ri'l.H 


Federal  Deposit  Insurance  Corporation 

NOTICES 

Meetings.  Sunshine  Act.  .154:^4 

Federal  Energy  Regulatory  Commission 

NOTICES 

Ele(;tri(   rate  and  (;orporate  regulation  filings; 

F'&L  Coal  Holdings  Corp    et  al  ,  ;1592()-3.S921 
Hydroelectric   dpplit;ation.s,  35421-.3.5922 
.■\f)[)li(  ations,  hf^ann^s.  dftcrminatinns.  etc 

,-\meri(.an  Electru   Power  Service  (.orp.  et  al,,  35910 

Baconton  Power  LLC.  35910 

Cabrillo  Power  II  LLC.  35910-35911 

California  Independent  System  Operator  (lorp  .  35911 

Commonwealth  Eclison  Co,.  35911 

Duke  Energy  Corp  ,  35911.  35912 

Dynegy  Inr'et  al  .  35912 

East  TennesstH>  Natural  C.as  Co.  35912 

Ele<;tnc;  Energy.  Inc;..  35912-35913 

Crarden  Banks  Gas  Pipeline.  LLC'.  35913 

Kan.sas  City  Power  &  Light  Co..  35913-35914 

Louisville  Gas  &  Electric;  Co.  et  al  .  35915 

Mid-C"ontinent  Area  Power  Pool.  35915 

Midwest  Ck^neration.  LL(;.  35915 

Mississippi  C^anyon  (ias  Pipeline.  LLC!.  35916 

Nautilus  Pipeline  c:o  .  LLC.  35916 

New  England  Power  Cn.  et  al  .  35916-35917 

New  York  Independent  System  Operator.  Inc.  35917 

Northern  States  Power  Co..  35917 

P«cL  C;c)al  Holdings  C^orp   et  al..  35917 

Southern  Energy  Delta.  LLC.  of  al..  35918 

Southwestern  Public  Servic;e  C^o.,  35918 

Stoc;kport  Mill  Country  Inn  Water  Power  Project,  35918 

Strategic;  Power  Management.  Inc  .  35918-35919 

Tampa  El«»ctric:  Co..  35919 

l'.S(;en  New  England.  Inc;  .  35919-35920 

I'tiliCorp  Cnited  Inc    et  al  ,  35920 

Federal  Railroad  Administration 

NOTICES 

Exemption  petitions,  etc;  ; 

Burlington  Northern  Santa  Fe  Railway  Co.,  35992 

Durbin  i4  Greenbrier  Valley  Railroad.  Inc   .  35992 

Kankakee.  Beaverville  )si  Southern  Railroad.  35993 

Ouachita  Railroad.  35993 

Peninsula  Terminal  Co  ,  35993-35994 

Relc  I)  Loc;omotiyes.  Inc  ,  35994 

Traffic   control  systems;  discontinuance  or  modification; 
Burlington  Northern  iv  Santa  Fe  Railway,  35994-35995 
Colorado  Transportation  Departmc»nt.  35995-35991) 
CSX  Transportation.  Inc   .  35971.  35996,  35997 
Missouri  Ik  Northern  Arkansas  Railroad,  35997-35998 
Inion  Pac  ifii    Railroad  Co  .  35998 

Federal  Reserve  System 

NOTICES 

.\genc  \  information  collection  activities; 

Proposed  collec:tion;  comment  request.  35934-35935 
Banks  and  bank  holding  companies 

Formations,  acc^uisifions.  and  mergers.  35935 

Federal  Trade  Commission 

NOTICES 

Prohibited  trade  practicp.';: 

Zim  Textile  Clorp  ,  35935-35936 

Financial  Managentent  Service 

.See  Fviscal  St>rvice 


Fiscal  Service 

NOTICES 

Surety  companies  acceptable  on  Federal  bonds: 
Frontier  Insurance  Co.;  termination,  35998-35999 

Fish  and  Wildlife  Service 

NOTICES 

Comprehensive  conservation  plans;  availability,  etc.; 

Tewaukon  National  Wildlife  Refuge  C^omple.x.  ND,  35950 
Endangered  and  threatened  species: 

Findings  on  petitions,  etc. — 

Southern  torrent  salamander,  35951-35956 

Food  and  Drug  Administration 

RULES 

Animal  drugs,  feeds,  and  related  products: 

Selenium  veast  in  feed  and  drinking  water.  35823-35824 
NOTICES 
Meetings; 

Arthritis  Advisory-  Committee.  35943-35944 
Reports  and  guidance  documents:  availability,  etc.: 

Blood  and  blood  components;  uniform  labeling 
standards;  recognition  and  use,  35944-35945 

Fumonisin  levels  in  human  foods  and  animal  feeds, 
35945 

Food  and  Nutrition  Service 

NOTICES 

.Agency  information  collection  activities: 

Proposed  collection:  comment  request,  35882 

Forest  Service 

NOTICES 

Appealable  decisions;  legal  notice: 

Intermountain  Region,  35882-35884 
Environmental  statements:  notice  of  intent: 

Tongass  National  Forest,  AK,  35884-35885 

General  Accounting  Office 

NOTICES 

Cximmittees:  establishment,  renewal,  termination,  etc.; 
Medicare  Payment  Advisory  Committee,  35936 

General  Services  Administration 

RULES 

Federal  Acquisition  Regulation  (FAR): 
C>)st  accounting  standards  coverage:  applicability, 

thresholds,  and  waiver,  36027-36030 
FAR  drafting  principles,  36014-36016 
Federal  Procurement  Office  policy  letters:  rescission, 

36013-36014 
General  records  schedules,  36020-36023 
Introduction,  36011-36013 
Recycled  products  and  environmentally  preferable 

services;  supporting  procurement  requirements, 

36015-36021 
Small  business  opportunities:  Federal  supply  schedules, 

36022-36025 
Small  entity  compliance  guide,  36030-36032 
Technical  amendments,  36029-36031 
Trade  agreements  thresholds,  36024-36027 
Yugoslavia  and  Afghanistan  acquisitions:  restrictions, 

36026-36028 

Health  and  Human  Services  Department 

See  Centers  for  Disease  Control  and  Prevention 

See  Food  and  Drug  Administration 

See  Health  Care  Financing  Administration 


See  Health  Resources  and  Services  Administration 

NOTICES 

Meetings; 

Vital  and  Health  Statistics  National  Committee.  35936- 
35937 

Health  Care  Financing  Administration 

NOTICES 

Agency  information  collection  activities; 

Proposed  collection:  comment  request.  35945-35946 
Submission  for  OMB  review:  comment  request.  35946- 
35947 
Meetings: 

Medicare  program:  documentation  guidelines  for 
evaluation  and  management  services;  town  hall 
meeting.  35947-35948 
Privacy  Act; 

Systems  of  records.  35948 

Health  Resources  and  Services  Administration 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection:  comment  request.  35948-35949 

Committees:  establishment,  renewal,  termination,  etc.; 
Childhood  X'accines  Advison.'  C^ommission.  35949-35950 

Meetings: 
Childhood  Vaccines  Advisory  Commission.  35950 

Housing  and  Urban  Development  Department 

RULES 

Public  and  Indian  housing: 
Public  Housing  Assessment  System:  amendments 
Correction.  36041-36046 
NOTICES 
Public  and  Indian  housing; 

Public  Housing  Assessment  System:  transitional 
assistance.  36046-3604  7  " 

Interior  Department 

See  Fish  and  Wildlife  Service 
See  Minerals  Management  Service 
See  National  Park  Service 
See  Reclamation  Bureau 

International  Trade  Administration 

NOTICES 

Antidumping: 

Dynamic  random  access  memory  semiconductors  of  one 
megabit  or  above  from — 

Korea.  35886-35892 
Frozen  concentrated  orange  juice  from — 

Brazil.  35892-35896 
Polyvinyl  alcohol  from — 

Taiwan,  35896-35901 
Porcelain-on-steel  cookware  from — 

Mexico.  35901 

Justice  Department 

See  National  Institute  of  lustice 

Labor  Department 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review:  comment  request.  35961- 
35963 


VI 
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Minerals  Management  Service 

RULES 

Oulfi  (  jiiitiiirnl.il  Sliclt,  nii,  i^.is.  .iiiii  sulphiii  np.T.itiiin^ 

(    IK   siihp.irt^   rr\  isinii.   mm  tiulls  ,lssii;iU'(i   lirv\    m'(  tinii 
iHMiilnTs    (  iirrt'c  turn.    t"iHJ4 

National  Aeronautics  and  Space  Administration 

RULES 

(■'rdcr.il  .■\(  i|uisiti(in  Ki'L;iil.itinii  (1-.\K) 

I  ^nst  ,11  1  oiintiiii;  st.iiuiariis  .  (iM'ra^f,  .t()|)h(  ,ibilil\ 

thr.-shdliis,  ,111(1  vv.iiv.T.   !h()^7- lt)()U) 
l',\K  (ir.iftiiii;  priiK  nilfs.   U)()14-  ttiUlt. 
I''c(l('r,il  I'riK  uri'iiii'iit  ()ffi(  »'  pnlii  \  Ictti-rs.  rt'scissiun. 

UiOl.t    U.OU 
(.fii.T.il  n'(  (irds  SI  h. ■(lull's,   i()()2()   .tt)()2i 
liitrodiH  tidii.    it>()l  1- -IhOl  i 
R('(  \(  led  (irddiK  Is  ,iiid  ciiv  iriimn('iit,ill\  prcfcr.ihlf 

scrvKcs,  supjiortiiit;  prm  iiri'iiicnt  ri'(iuir('m('iils. 

tt)()l')-  thOJ  1 
Sin, ill  husmcss  ()[ip(]rtuiuti('s.  l-Cdcr.il  suppK  s(  hcduii's, 

.Small  ciititv  (  (im|)li,iii(  (•  ^uidc.  :i()0:i()-.U)()  i J 
Tc(  hniial  aiiifiuiinfiils,  :t(.()2'»-,U>()  n 
T'r.idc  agrt't'iiifnts  thrcshiilds.  MM2A-  .iht)27 
Vugosl.uia  <ind  .Xf^lianist.iii  ,i(  (]\iisiti(iiis.  rt'stri(  tioiis 
<H()2t)-.<t)()2H 
NOTICES 
Mcotin^s 

.Xdvisorv  ( iouiK  il 

AtTd  Spa( f  Yi'i  hniil(iL;\  .Xdvisorv  f"(imrnitti't'.  IS^fil- 

:!r)'it.4 
,S[)<i(:t'  .S(  ii'iu  f  .Xdvisorv  (  Miiiiniittcc.  ,l.")Mt)4 

National  Archives  and  Records  Administration 

RULES 

.NAKA  ta(  ihtics 

l'uhli(    us»'.  Miis(  t'lLiiii'oiis  ,ini('n(iiii<'nts 
( ^orrt'i  tioii,   (5840 

National  Institute  of  Justice 

NOTICES 

(irants  .iiid  ( oopcrativc  .(urcciiiciits;  ,iv,iilahilit\  ,  ('t( 
( iommuiiK  atioiis  liil('r(i[)tTal)ilit\  ,ind  Inform. ition 
Sharing;  Tec  linolonifs.  .!")'»()! 

National  Oceanic  and  Atmospheric  Administration 

RULES 

I'ishcrv  (  oiisi-rv.itKiU  ,ind  in.in.it;cnit'nt 
.XlLuitK    hiv;liU  mii;r.itor\  spciu's- 

I.ari;t'  (  o.islal  sh.irk,  sm.ill  (  o.ist.il  s(i,irk    ,ind  polat^it 
shark  spci  ics,    (fiH')"!    t')H')t> 
PROPOSED  RULES 

[•'islicrv  (  onsfr\  ,iti(iii  .iiid  iiMiMui'incnt. 
.XtLinlK    hii;hl\   iiiit;r,itor\  spiM  ics   - 

North  .Xtl.intK    suordtish.    r)HHI 
( ;,iril,hcaii,  (iult,  ,111(1  .South  .Xd.iiitn    tishcfM-s  — 
South  .Ml, uilu    sii.ippcr  grouper     t'lK"    i'lHHI 
(  )(  (Mil  ,111(1  (  o.ist,il  ri'souri  I'  m,in,i'_;t'mcnl 
M,iniii'  s.iiK  tu,ini's 

i'liind.i  Kt'\s  \,itioii.il  M,irinc  S,ui(  tii,ir\     hound, ir\ 
i'\[i,insion,  (  orrci  tion.   i  iH7  1 

NOTICES 

M,iriui'  m.iiiun.iU 

Va  U,ldor.   \''lln\\tui    tllM.t     Uld    piodli,  ts      iHiniMtiv '■ 

tindin'4     ri'llll     r,'inj 
Mt't'tiui;s 

Mid  .XtLintK    lishcr\  M.in.ii^cnu'nt  (  jiiuk  il     t")')()2    i'>i)(),t 
I'crmits 

M.irin.'  ni,imm,ils,    )5M()  (     Ti'lOh 


National  Park  Service 

NOTICES 

N.itional  Kt'i^istcr  of  HistoTK    l'l,i(  cs 
['•■ndint;  iiommations.  .i,")M.')h-,<.')'(.')7 

National  Science  Foundation 

NOTICES 

.■\i;i"ii(  \   inform.ilion  (  olli'(  tion  artiviti«^s: 

■Suhrnission  for  OMB  review:  (  (inuiient  recjuest,  3.')9t)4- 
:<5'«KT 

National  Transportation  Safety  Board 

NOTICES 

Meetings;  .Sunshine  .•X(  t.  .i.T9t)5 

Natural  Resources  Conservation  Service 

NOTICES 

Hnviroiunental  statements;  availahilitv.  eft 

ni<i<  k  Haviui  Culverts  UMlrolo^u   Restoration  Project.  LA. 

Nuclear  Regulatory  Commission 

NOTICES 

.Xk^enc  v  information  collection  activitie.s; 

Proposed  collection:  comment  request.  :i59B,S-3.'i9Bf) 
Meeting.s: 

Integrate(f  Safetv  Analvsis  guidanc;e  document,  etc., 

Apphi  ntions.  hearings,  dt'termmations.  etc  : 
Wisconsin  tlectric   Power  Co..  35966-35968 

Nuclear  Waste  Technical  Review  Board 

NOTICES 

Meetings: 

Spent  nuclear  fuel  and  high  level  radioactive  waste: 

management  and  transportation;  human  factors,  etc., 
35968-35969 

Office  of  United  States  Trade  Representative 

Set'  Trade  Representative.  Office  of  United  States 

Presidential  Documents 

PROCLAMATIONS 

Spffidl  (ibsmiiiu  rs 

(;av  and  Lesbian  Pride  Month  (Proc.  7316).  36051-36052 

Public  Debt  Bureau 

Src  I'is(  al  Service 

Public  Health  Service 

Srr  (Centers  for  Disease  Control  and  Prevention 

Sri-  I'ood  ,ind  Drug  Administration 

Sfc  Health  Resources  and  Services  Administration 

Reclamation  Bureau 

NOTICES 

Km  ironmental  statements,  notu c  of  intent: 

I'l, lining  (iorge  Dam.  Color.ido  River  .Storage  Project.  IT. 
i"i957-:i.'")9hl 

Small  Business  Administration 

RULES 

Sm.iU  business  size  standards 

Help  Supplv  Services:  SIO  million  in  average  annual 
re<ei{)ts.  35810-35813 


Trade  Representative,  Office  of  United  States 

NOTICES 

World  Trade  Organization: 

Canada  and  U.S.;  consultations  regarding  measures 

treating  export  restraints  as  subsidies.  35969-35970 
Dispute  settlement  panel  establishment  requests — 
Japan;  hot-rolled  steel  products,  35970-35971 

Transportation  Department 

See  Coast  Guard 

See  Federal  Aviation  Administration 

See  Federal  Railroad  Administration 

Treasury  Department 

See  Alcohol,  Tobacco  and  Firearms  Bureau 
See  Fiscal  Service 


Separate  Parts  In  This  Issue 

Parti! 

Federal  Aviation  Administration,  36001-36009 


Part  III 

General  Services  Administration.  Department  of  Defense. 
National  Aeronautics  and  Space  Administration. 
36011-36032 

Part  IV 

Department  of  Defense.  36033-36035 

Part  V 

Department  of  Education.  36037-36040 

Part  VI 

Department  of  Housing  and  Urban  Development.  36041- 
36047 

Part  VII 

The  President.  36049-36052 


Reader  Aids 

Consult  the  Reader  Aids  section  at  the  end  of  this  issue  for 
phone  numbers,  online  resources,  finding  aids,  reminders, 
and  notice  of  recently  enacted  public  laws. 


VIII 


Federal  Register  /  Vol    65.  No    109 /Tuesday,  June  6,  2000 /Contents 


35807 


CFR  PARTS  AFFECTED  IN  THIS  ISSUE 

A  cumulative  list  ot  the  parts  aflecled  this  month  can  be  found  m  the 
Reader  Aids  section  at  the  end  of  this  issue 


Rules  and  Regulations 


Federal  Register 

Vol.  65,  No.   109 

Tuesday,  lune  6,  2000 


3  CFR 

Proclamation*: 

7316  36061 

Exacutlves  Orders 

13087  (See 

Proclamation 

73161     360S1 

7  CFR 

28     35807 

1160  35808 

Proposed  Rule* 

54  35857 

10  CFR 

1703         i58li) 

13  CFR 

121  35810 

14  CFR 

25  35813 

39  (3  dcK:umentsl  35814 

35817  35819 

71      35822 

187    36002 

Proposed  Rulea: 

39  35869 

15  CFR 
Proposed  Rules: 

922  35871 

21  CFR 

573  35823 

24  CFR 

902  36042 

27  CFR 
Proposed  Rules 

9  ^5871 

30  CFR 

250  35824 

33  CFR 

117  (2  documents  I  35825 

35826 

165  (3  d(.x:umenlsi  35827 

35832  35838 

36  CFR 

1280  35840 

40  CFR 

52  35840 

Proposed  Rules: 

52  35875 

47  CFR 

24  35843 

Proposed  Rules 

24  35875 

48  CFR 

Ch    1  (2 

documents)   36012 

36031 

1  (2  documents)  36014 

36015 

2         36016 

3  36030 

4  (2  documontsi  36016 

36021 

5       36030 

7       36016 

8      36023 

9       36014 

11     36016 

13     36016 

15     36014 


2?       36014 

23  36016 

25  (2  dcKumentsi  36025 

36027 

30 36028 

35      36014 

37       „ 36014 

38       ; 36023 

42       36014 

4/  36030 

49  36030 
52  (5  documents)              36015 

36016  36025  3602  7  36028 

225  36034 

230  36034 

50  CFR 

635  35855 

Proposed  Rules: 

622  36877 

835     35881 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  28 

[Docket  No.  CN-99-003] 
RIN  0581-AB57 

Revision  of  User  Fees  for  2000  Crop 
Cotton  Classification  Services  to 
Growrers 

agency:  Agricultural  Marketing  Service, 
USDA. 

ACTKM:  Final  rule. 

SUMMARY:  The  Agricultural  Marketing 
Service  (AMS)  will  maintain  user  fees 
for  cotton  producers  for  2000  crop 
cotton  classification  services  under  the 
Cotton  Statistics  and  Estimates  Act  at 
the  same  level  as  in  1999.  This  is  in 
accordance  with  the  formula  provided 
in  the  Uniform  Cotton  Classing  Fees  Act 
of  1987.  The  1999  user  fee  for  this 
classification  service  was  $1.35  per  bale. 
This  final  rule  would  maintain  the  fee 
for  the  2000  crop  at  $1.35  per  bale.  The 
fee  and  the  existing  reserve  are 
sufficient  to  cover  the  costs  of  providing 
classification  services,  including  costs 
for  administration  and  supervision. 
EFFECTIVE  DATE:  July  1,  2000. 

FOR  FURTHER  INFORMATION  CONTACT:  Lee 
Clibum,  Cotton  Program,  202-720-2145. 
SUPPLEMENTARY  INFORMATION:  A 
proposed  rule  detailing  the  revisions 
was  published  in  the  Federal  Register 
on  March  8,  2000  (65  FR  12140).  A  30- 
day  comment  period  was  provided  for 
interested  persons  to  respond  to  the 
proposed  rule.  No  comments  were 
received,  and  no  changes  have  been 
made  in  the  provisions  of  the  final  rule. 
This  final  rule  has  been  determined  to 
be  not  significant  for  purposes  of 
Executive  Order  12866,  and  it  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget  (0MB). 


This  final  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  It  is  not  intended  to 
have  retroactive  effect.  This  rule  would 
not  preempt  any  state  or  local  laws, 
regulations,  or  policies  unless  they 
present  an  irreconcilable  conflict  with 
this  rule.  There  are  no  administrative 
procedures  which  must  be  exhausted 
prior  to  any  judicial  challenge  to  the 
provisions  of  this  rule. 

Regulatory  Flexibility  Act 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.)  AMS  has  considered 
the  economic  impact  of  this  action  on 
small  entities  and  has  determined  that 
its  implementation  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  businesses. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
businesses  subject  to  such  actions  in 
order  that  small  businesses  will  not  be 
disproportionately  burdened.  There  are 
an  estimated  35,000  cotton  growers  in 
the  U.S.  who  volimtarily  use  the  AMS 
cotton  classing  services  annually,  and 
the  majority  of  these  cotton  growers  are 
small  businesses  under  the  criteria 
established  by  the  Small  Business 
Administration  (13  CFR  121.201). 
Continuing  the  user  fee  at  the  1999  crop 
level  will  not  significantly  affect  small 
businesses  as  defined  under  the  RFA 
because: 

(1)  The  fee  represents  a  very  small 
portion  of  the  cost-per-unit  currently 
borne  by  those  entities  utilizing  the 
services  (the  1999  user  fee  for 
classification  services  was  $1.35  per 
bale;  the  fee  for  the  2000  crop  will  be 
maintained  at  $1.35  per  bale;  the  2000 
crop  is  estimated  at  17,945,000  bales); 

(2)  The  fee  for  services  will  not  affect 
competition  in  the  marketplace;  and 

(3)  The  use  of  classification  services  is 
voluntary.  For  the  1999  crop,  16,409,650 
bales  were  produced,  and  virtually  all  of 
them  were  submitted  by  growers  for  the 
classification  service. 

(4)  Based  on  the  average  price  paid  to 
growers  for  cotton  from  the  1 998  crop  of 
65.3  cents  per  pound,  500  pound  bales 
of  cotton  are  worth  an  average  of 
$326.50  each.  The  user  fee  for 
classification  services,  $1.35  per  bale,  is 
less  than  one  percent  of  the  value  of  an 
average  bale  of  cotton: 


Paperwork  Reduction  Act 

In  compliance  with  0MB  regulations 
(5  CFR  part  1320)  which  implement  the 
Paperwork  Reduction  Act  (PRA)  (44 
U.S.C.  3501  et  seq).  the  information 
collection  requirements  contained  in  the 
provisions  to  be  amended  by  this 
proposed  rule  have  been  previously 
approved  by  0MB  and  were  assigned 
0MB  control  number  0581-0009  under 
the  Paperwork  Reduction  Act  (44  U.S.C. 
3501  etseq.). 

The  changes  will  be  made  effective 
July  1,  2000,  as  provided  by  the  Cotton 
Statistics  and  Estimates  Act. 

Fees  for  Classification  Under  the  Cotton 
Statistics  and  Estimates  Act  of  1927 

The  user  fee  charged  to  cotton 
producers  for  High  Volume  Instrument 
(HVI)  classification  services  under  the 
Cotton  Statistics  and  Estimates  Act  (7 
U.S.C.  473a)  was  $1.35  per  bale  during 
the  1999  harvest  season  as  determined 
by  using  the  formula  provided  in  the 
Uniform  Cotton  Classing  Fees  Act  of 
1987,  as  amended  by  Public  Law  102- 
237.  The  fees  cover  salaries,  costs  of 
equipment  and  supplies,  and  other 
overhead  costs,  including  costs  for 
administration,  and  supervision. 

This  final  rule  establishes  the  user  fee 
charged  to  producers  for  HVI 
classification  at  $1.35  per  bale  during 
the  2000  harvest  season. 

Public  Law  102-237  amended  the 
formula  in  the  Uniform  Cotton  Classing 
Fees  Act  of  1987  for  establishing  the 
producer's  classification  fee  so  that  the 
producer's  fee  is  based  on  the  prevailing 
method  of  classification  requested  bv 
producers  during  the  previous  year.  HVI 
classing  was  the  prevailing  method  of 
cotton  classification  requested  by 
producers  in  1999.  Therefore,  the  2000 
producer's  user  fee  for  classification 
service  is  based  on  the  1999  base  fee  for 
HVI  classification. 

The  fee  was  calculated  by  applying 
the  formula  specified  in  the  Uniform 
Cotton  Classing  Fees  Act  of  1987.  as 
amended  by  Public  Law  102-237.  The 
1999  base  fee  for  HVI  classification 
exclusive  of  adjustments,  as  provided  bv 
the  Act,  was  $2.14  per  bale.  An  increase 
of  one  and  thirty-nine  hundredths 
percent,  or  three  cents  per  bale  increase 
due  to  the  implicit  price  deflator  of  the 
gross  domestic  product  added  to  the 
$2.14,  would  result  in  a  2000  base  fee 
of  $2.17  per  bale.  The  formula  in  the  Act 
provides  for  the  use  of  the  percentage 
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change  in  the  implicit  price  deflator  of 
the  gross  national  product  (as  indexed 
for  the  most  recent  12-month  period  for 
which  statistics  are  availahle).  However, 
this  has  been  replaced  by  the  gross 
domestic  product  by  the  Department  of 
C'ommerc:e  as  a  more  appropriate 
measure  for  the  short-term  monitoring 
and  analysis  of  the  US.  o<:onomy 

The  numbtir  of  bales  to  be  classed  by 
the  United  States  Department  of 
Agriculture  from  the  2000  crop  is 
estimated  at  17,945,000  bales  The  2000 
base  fee  was  decreased  1 5  percent  based 
on  the  estimated  number  of  bales  to  be 
classed  (one  percent  for  every  100.000 
bales  or  portion  thereof  above  the  base 
of  12,500,000.  limited  to  a  maximum 
adjustment  of  15  percent)  This 
percentage  factor  amounts  to  a  33  cents 
per  bale  reduction  and  was  subtracted 
from  the  2000  base  fee  of  $2  17  per  bale, 
resulting  in  a  fee  of  $1  84  per  bale. 

With  a  fee  of  $1.84  per  bale,  the 
projected  operating  reserve  would  be 
49  77  percent  The  Act  specifies  that  the 
Secretary  shall  not  establish  a  fee 
which,  when  combined  with  other 
soun:es  of  revenue,  will  result  in  a 
projected  operating  reserve  of  more  than 
25  percent.  Accordingly,  the  f€»e  of  $1  84 
must  be  reduced  by  49  cents  per  bale, 
to  $1.35  per  bale,  to  provide  an  ending 
accumulated  operating  reserve  for  the 
fiscal  year  of  25  percent  of  the  projected 
cost  of  operating  the  program  This  will 
establish  the  2000  .season  fw?  at  $1  35 
per  bale 

.Accordingly,  «j28  909.  paragraph  (b) 
will  reflect  the  continuation  of  the  HVI 
classification  fee  at  $135  per  bale 

As  provided  for  in  the  Uniform  flotton 
(Uassing  Fees  Act  of  1987,  as  amended, 
a  five  cent  per  bale  discount  would 
continue  to  be  applied  to  voluntary 
centralized  billing  and  collecting  agents 
as  specified  in  t>  28.909(c) 

Cirowers  or  their  designated  agents 
re(|uesting  classification  data  provided 
on  computer  punched  cards  will 
continue  to  be  charged  the  fe«>  of  10 
cents  per  card  in  »»  2H  910(a)  to  reflect 
the  costs  of  providing  this  service 
Requests  for  punch  card  classification 
data  represented  k\ss  than  10  pt'rcent  of 
the  total  bales  (  lassed  from  the  1999 
crop,  down  from  2  ti  percent  in  1997. 
(Irowers  or  their  d»'signated  agents 
ret:eiving  classification  data  by  methods 
other  than  computer  punched  cards 
would  continue  to  inc:ur  no  additional 
fet>s  if  only  one  nieth(i<l  of  receiving 
classification  data  was  requested   Thf! 
fee  for  each  additional  method  of 
receiving  (  lassifiiation  data  in  *»  2H  910 
would  remain  at  five  ( t?nts  per  bale,  and 
it  would  be  applicable  even  if  the  same 
method  was  retpiested.  However,  if 
computer  punched  cards  were 


requested,  a  fee  of  ten  cents  per  card 
would  be  charged.  The  fee  in  §  28.910(b) 
for  an  owner  receiving  classification 
data  from  the  central  database  would 
remain  at  five  cents  per  bale,  and  the 
minimum  charge  of  $5.00  for  services 
provided  per  monthly  billing  period 
would  remain  the  same.  The  provisions 
of  §  28.910(c)  concerning  the  fee  for  new 
classification  memoranda  issued  from 
the  central  database  for  the  business 
i;onvenience  of  an  owner  without 
reclassification  of  the  cotton  will  remain 
the  same. 

The  fee  for  review  classification  in 
§28  911  will  be  maintained  at  $1.35  per 
bale 

The  fee  for  returning  samples  after 
classification  in  §  28.91 1  will  remain  at 
40  cents  per  sample. 

Pursuant  to  5  U.S.C  553,  it  is 
determined  that  good  cause  exists  for 
not  postponing  the  effective  date  of  this 
rule  until  30  days  after  publication  in 
the  Federal  Register  because:  (1)  the 
cotton  crop  year  begins  July  1,  2000,  (2) 
a  uniform  fee  for  the  entire  crop  is 
mandated  by  the  Cotton  Statistics  and 
Estimates  Act,  and  (3)  a  30  day 
comment  period  was  provided  for  in  the 
proposed  rule  and  no  comments  were 
received 

List  of  Subiects  in  7  CFR  Part  28 

Administrative  practice  and 
pr(K:edure.  t^otton,  C.otton  samples, 
tirades.  Market  news.  Reporting  and 
recordkeeping  requirements.  Standards, 
Staples,  Testing,  Warehouses. 

Fur  the  reasons  set  forth  in  the 
preamble.  7  CFR  Part  28  is  amended  as 
follows: 

PART  28— [AMENDED] 

1  The  authority  citation  for  7  CFR 
part  28,  .Subpart  D.  continues  to  read  as 
f(5llows: 

.Authority:  7  U.S.C.  471-476. 

2  In  <»  28  909.  paragraph  (b)  is  revised 
to  read  as  follows: 

§28.909    Costs. 

***** 

(b)  The  cost  of  High  Volume 
Instrument  (HVI)  cotton  classification 
service  to  producers  is  $1 .35  per  bale. 
***** 

i   In  «)28  911.  the  last  sentence  of 
paragraph  (a)  is  revised  to  read  as 
follows: 

§  28.91 1     Review  classWcatton. 

(a)  *  *  *  The  fee  for  review 
classification  is  $1  35  per  bale. 


Dated:  May  31.  2000. 
Kenneth  C.  Clayton. 

Acting  Administrator.  Agricultural  Marketing 

Service. 

jFR  Doc.  00-14114  Filed  &-1-00;  4:.3fi  pmj 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  1160 
[DA-OO-OT] 

Fluid  Milk  PromotkHi  Order; 
Amendmenta  to  the  Order 

AGENCY:  Agricultural  Marketing  Service, 

USD  A. 

ACnOM:  Final  rule. 

summary:  This  document  amends  the 
Fluid  Milk  Promotion  Order  to  allow  a 
fluid  milk  processor  to  be  represented 
by  up  to  3  members  on  the  20-member 
Board  and  allow  a  Board  member  whose 
fluid  milk  processor  company  affiliation 
has  changed  to  serve  for  a  period  of  up 
to  6  months  or  until  a  successor  is 
appointed,  whichever  is  sooner.  The 
amendments,  requested  by  the  National 
Fluid  Milk  Processor  Promotion  Board 
(Board),  which  administers  the  Order, 
are  necessary  to  ensure  Board  continuity 
and  full  representation  and  should 
allow  the  Board  to  operate  in  an 
efficient  and  effective  manner. 
EFFECTIVE  DATE:  lune  7.  2000. 
FOR  FURTHER  INFORMATKW  CONTACT: 
David  R.  Jamison.  Chief,  USDA/AMS/ 
Dairy  Programs,  Promotion  and 
Research  Branch.  1400  Independence 
Avenue.  SW.  Stop  0233.  Room  2958 
South  Building.  Washington.  DC  20250- 
0233,  (202)  720-6909, 
David.Iamison2@usda.gov. 

SUPPLEMENTARY  INFORMATION:  The 

Regulatory  Flexibility  Act  (5  U.S.C. 
601-612)  requires  the  Agency  to 
examine  the  impact  of  a  proposed  rule 
on  small  entities.  Small  businesses  in 
the  fluid  milk  processing  industry  have 
been  defined  by  the  Small  Business 
Administration  as  those  processors 
employing  not  more  than  500 
employees.  For  purposes  of  determining 
a  processor's  size,  if  the  plant  is  part  of 
a  larger  company  operating  multiple 
plants  that  collectively  exceed  the  500- 
employee  limit,  the  plant  will  be 
considered  a  large  business  even  if  the 
local  plant  has  fewer  than  500 
employees.  There  are  approximately  275 
fluid  milk  processors  subject  to  the 
provisions  of  the  Fluid  Milk  Promotion 
Order.  Most  of  these  processors  are 
considered  small  entities. 


The  Fluid  Milk  Promotion  Order  (7 
CFR  Part  1160)  is  authorized  under  the 
Fluid  Milk  Promotion  Act  of  1990  (Act) 
(7  U.S.C.  6401  et  seq.).  The 
amendments,  proposed  by  the  National 
Fluid  Milk  Processor  Promotion  Board, 
modifies  the  membership  provisions  of 
the  Order. 

The  amendments  will  allow  up  to 
three  representatives  of  a  fluid  milk 
processor  to  serve  on  the  20-person 
Board.  Currently,  the  Order  states  that  a 
fluid  milk  processor  shall  be 
represented  on  the  Board  by  no  more 
than  two  members.  This  action  takes 
into  account  changes  in  the  industry 
which  have  resulted  in  the  formation  of 
larger  regional  and  national  companies. 
This  amendment  should  help  reduce 
Board  vacancies  and  foster  continuity  in 
Board  activities  and  membership. 

The  amendments  also  will  allow  a 
Board  member  whose  fluid  milk 
processor  company  affiliation  changes 
to  serve  on  the  Board  for  a  period  of  up 
to  six  months  or  until  a  successor  is 
appointed,  whichever  is  sooner, 
provided  that  the  eligibility 
requirements  of  the  Order  are  still  met. 
Under  current  Order  provisions,  a  Board 
member  whose  company  affiliation 
changes  may  continue  to  serve  on  the 
Board  for  a  period  of  up  to  60  days  or 
until  a  successor  is  appointed, 
whichever  is  sooner,  provided  that  such 
member  continues  to  meet  the  Order's 
eligibility  standards.  The  amendment 
will  more  accurately  reflect  the  time 
needed  to  fill  a  Board  vacancy. 

The  amendments  will  allow  the  Board 
to  operate  in  an  effective  and  efficient 
manner.  The  amendments  to  the  Order 
will  not  add  any  burden  to  regulated 
parties  because  they  relate  to  provisions 
concerning  Board  membership. 
Additionally,  the  changes  will  not 
impose  additional  reporting  or 
collecting  requirements.  No  relevant 
Federal  rules  have  been  identified  that 
duplicate,  overlap,  or  conflict  with  this 
rule. 

Accordingly,  pursuant  to  5  U.S.C. 
605(b).  the  Agricultural  Marketing 
Service  has  certified  that  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

Prior  document  in  this  proceeding: 
Proposed  Rule:  Issued  March  14, 
2000.  published  March  17.  2000  (65  FR 
14484). 

Executive  Order  12866  and  the 
Paperwork  Reduction  Act 

The  Department  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12988.  Civil 


Justice  Reform.  This  rule  is  not  intended 
to  have  a  retroactive  effect.  This  rule 
will  not  preempt  any  State  or  local  laws, 
regulations,  or  policies  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Fluid  Milk  Promotion  Act  of 
1990.  as  amended,  authorizes  the  Fluid 
Milk  Promotion  Order.  The  Act 
provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  1999K  of  the  Act,  any  person 
subject  to  a  Fluid  Milk  Promotion  Order 
may  file  with  the  Secretary  a  petition 
stating  that  the  Order,  any  provision  of 
the  Order,  or  any  obligation  imposed  in 
connection  with  the  Order  is  not  in 
accordance  with  the  law  and  request  a 
modification  of  the  Order  or  to  be 
exempted  lirom  the  Order.  A  person 
subject  to  an  order  is  afforded  the 
opportunity  for  a  hearing  on  the 
petition.  After  a  hearing,  the  Secretary 
would  rule  on  the  petition.  The  Act 
provides  that  the  district  court  of  the 
United  States  in  any  district  in  which 
the  person  is  an  inhabitant,  or  has  his 
principal  place  of  business,  has 
jurisdiction  to  review  the  Secretary's 
ruling  on  the  petition,  provided  a 
complaint  is  filed  not  later  than  20  days 
after  the  date  of  the  entry  of  the  ruling. 

In  accordance  with  the  Paperwork 
Reduction  Act  (44  U.S.C.  Chapter  35). 
the  forms  and  reporting  and 
recordkeeping  requirements  that  are 
included  in  the  Fluid  Milk  Promotion 
Order  have  been  approved  by  the  Office 
of  Management  and  Budget  (0MB)  and 
were  assigned  0MB  No.  0581-0093, 
except  for  Board  members'  nominee 
information  sheets  that  were  assigned 
OMBNo.  0505-0001. 

Statement  of  Consideration 

This  final  rule  amends  certain 
provisions  of  the  Fluid  Milk  Promotion 
Order.  The  amendments  will  modify  the 
membership  provisions  of  the  Order. 
One  proposal  will  allow  up  to  three 
representatives  of  a  fluid  milk  processor 
to  serve  on  the  20-member  Board. 
Currently,  the  Order  states  that  a  fluid 
milk  processor  shall  be  represented  by 
no  more  than  two  representatives  on  the 
Board.  This  amendment  takes  into 
account  changes  in  the  industry  which 
have  resulted  in  the  formation  of  larger 
regional  and  national  companies. 
Additionally,  the  amendment  would 
provide  the  Secretary  greater  flexibility 
in  those  situations  that  warrant 
additional  representation  for  a  fluid 
milk  processor. 

The  amendments  also  will  allow  a 
Board  member  who  changes  fluid  milk 
processor  company  affiliation  to  serve 
on  the  Board  for  a  period  of  up  to  six 


months  or  until  a  successor  is 
appointed,  whichever  is  sooner, 
provided  that  the  eligibility 
requirements  of  the  Order  are  still  met. 
Under  current  Order  provisions,  a  Board 
member  whose  company  affiliation 
changes  may  continue  to  serve  on  the 
Board  for  a  period  of  up  to  60  davs  or 
until  a  successor  is  appointed, 
whichever  is  sooner,  provided  that  such 
member  continues  to  meet  the  Orders 
eligibility  standards.  The  amendment 
would  more  accurately  reflect  the  time 
needed  to  fill  a  Board  vacancy. 

The  Board  states  that  the  amendments 
would  ensure  Board  continuity  and  full 
representation  and  allow  it  to  operate 
effectively  and  efficiently. 

A  notice  of  proposed  rulemaking  was 
published  in  the  Federal  Register  on 
March  17,  2000  (65  FR  14484), 
concerning  the  proposed  suspension. 
Interested  persons  were  afforded  an 
opportunity  to  file  written  data,  views 
and  arguments  thereon.  One  comment 
supporting  and  one  opposing  the 
proposed  amendments  were  received. 

The  Board  reiterated  its  support  for 
the  amendments.  The  opposing 
comment  stated  the  proposed  changes 
would  provide  larger  processors  more 
power  and  suggested  reducing  the 
number  of  Board  members. 

The  Order  should  be  amended  to 
allow  a  fluid  milk  processor  to  be 
represented  by  up  to  3  members  on  the 
20-member  Board.  The  Order  provisions 
provide  for  a  20-member  Board  with  1 5 
members  representing  geographic 
regions  and  five  at-large  members  which 
include  at  least  three  fluid  milk 
processors  and  at  least  one  member 
from  the  general  public.  Further,  to  the 
extent  practicable,  members 
representing  geographic  regions  should 
represent  processing  operations  of 
differing  sizes. 

This  amendment  provides  needed 
flexibility  in  the  appointment  process 
The  Secretary  appoints  Board  members 
on  the  basis  of  the  Order's  provisions. 
Through  the  appointment  process,  the 
Secretary  maintains  control  over  the 
Board's  composition,  including  the 
number  of  multi-member  processors.  As 
stated  by  the  proponent  of  the 
proposals,  the  fluid  milk  processing 
industry  has  experienced  and  continues 
to  undergo  changes  in  processing 
operations  which  result  in  larger 
regional  and  national  companies 
operating  in  various  geographical 
regions.  Accordingly,  this  amendment 
will  ensure  Board  continuity  and  full 
representation  while  maintaining  the 
Board  at  its  current  membership  level. 

The  Order  also  should  be  amended  to 
permit  a  Board  member  who  changes 
fluid  milk  processor  company  affiliation 
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tf)  servo  on  tht;  Board  for  a  period  of  up 
to  six  months  or  until  a  successor  is 
appointed,  whichever  is  sooner, 
provided  that  the  eligibility 
requirements  of  the  Order  are  still  met 
The  amendment  will  more  accurately 
reflect  the  time  needed  to  fdl  a  Board 
vat:ancy 

The  amendments  will  ensure  Board 
continuity  and  full  representation  and 
allow  the  Board  to  operate  in  an 
effective  and  efficient  manner  and 
should  be  made  effective  as  soon  as 
possible.  Therefore,  good  cause  exists 
for  making  this  rule  effective  less  than 
30  days  from  the  date  of  publication  in 
the  Federal  Register  The  proposed 
amendments  to  the  order  are  made  final 
in  this  action. 

List  of  Subjects  in  7  CFR  Part  1160 

Fluid  milk  products.  Milk.  F'romotion 

For  the  reasons  set  forth  in  fhi* 
preamble,  7  (IFK  part  1 IHO  is  amended 
as  follows: 

PART  1160— FLUID  MILK  PROMOTION 
PROGRAM 

1  The  authority  citation  for  7  CFR 
Part  IIKO  continues  to  read  as  follows: 

.Authority:  T  [    Si.  t.4i)l  ^41" 

2  In  «i  1 160.200,  paragraph  (a)  is 
revised  to  read  as  follows: 

§  1 1 60.200    Establishment  and 
membership. 

|a)  There  is  hereby  established  a 
National  Fluid  Milk  Processor  Board  of 
20  members,  l.S  of  whom  shall  represent 
geographic  regions  and  five  of  whom 
shall  be  at-large  members  of  the  Board. 
To  the  extent  practic.able,  memb«'rs 
representing  geographic  regions  shall 
represent  fluid  milk  processing 
operations  of  differing  sizes  No  fluid 
milk  processor  shall  be  represimted  on 
the  Board  by  more  than  three  members 
The  at-large  members  shall  inilude  at 
least  three  fluid  milk  processors  and  at 
least  one  membtir  from  the  general 
public.  Except  for  the  member  or 
members  from  the  general  public, 
nominees  appointed  to  the  Board  must 
he  activ(!  owners  or  employees  of  a  fluid 
milk  proc:essor  The  failure  of  such  a 
mi^mber  to  own  or  work  for  a  fluid  milk 
processor  or  its  succ:essor  Huid  milk 
processor  shall  disciualify  that  member 
for  membership  on  the  Board  except 
that  sui;h  mt^mber  shall  continue  to 
serve  on  the  Board  for  a  period  of  up  to 
six  months  following  the 
disqualification  or  until  appointment  of 
a  successor  Board  memlxir  to  such 
position,  whichever  is  sooner,  provided 
that  such  person  continues  to  meet  the 


criteria  for  serving  on  the  Board  as  a 
processor  representative. 

***** 

Dated:  May  .11.  2000 
Kathleen  A.  MerriKan. 

Ailnimi^tmlor.  Aftm  tiltumi  Markctinif 

ll'R  D()(    ()0-14I8ti  Kiltiri  H-S-OO;  H  4.t  ami 
BiLUNQ  COOe  341(M>2-F 


DEFENSE  NUCLEAR  FACILITIES 
SAFETY  BOARD 

10  CFR  Part  1703 

FOIA  Fee  Schedule 

AGENCY:  Defense  Nuclear  Facilities 

.Safety  Board. 

action:  Update  of  F(MA  Fee  Schedule. 


summary:  The  Defense  Nuclear 
Facilities  Safety  Board  is  publishing  its 
annual  update  to  the  Freedom  of 
Information  Act  (FOIA)  Fee  Schedule 
pursuant  to  10  CFR  1703  107(b)(6)  of  the 
Board's  regulations. 
EFFECTIVE  DATE:  June  1.  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kcmneth  M.  Pusateri.  General  Manager. 
D»'fense  Nuclear  Facilities  Safety  Board. 
tM5  Indiana  Avenue.  N\V,  Suite  700, 
Washington,  DC  20004-2901.  (202)  694- 
7060 

SUPPLEMENTARY  INFORMATION:  The  FdIA 
requires  each  Federal  agency  covered  by 
the  Act  to  specify  a  schedule  of  fees 
applicable  to  proc:essing  of  requests  for 
agency  records.  5  U.S.C.  .552(a)(4)(i).  On 
March  15.  1991.  the  Board  published  for 
comment  in  the  Federal  Register  its 
proposed  FOIA  Fee  Schedule.  56  FR 
11114   No  comments  were  received  in 
response  to  that  notice  and  the  Board 
issued  a  final  Fee  Schedule  on  May  6. 
1991 

Pursuant  to  10  CFR  1703.107(b)(6)  of 
the  Board's  regulations,  the  Board's 
Crtjneral  Manager  will  update  the  FOIA 
F»w  Schedule  once  every  12  months. 
Previous  Fee  .Schedule  updates  were 
published  in  the  Federal  Register  and 
went  into  effect,  most  recently,  on  |une 
1,  1499,  99  FR  1468.5 

Board  Action 

Accordingly,  the  Board  issues  the 
f(jlIowing  schedule  of  updated  fees  for 
services  performed  in  response  to  FOIA 
requests. 

Defense  Nuclear  Facilities  Safety  Board 
Schedule  of  Fees  for  FOIA  Services 

(hnplementing  10  CFR  1703.107(b)(6)) 

Seari:h  or  Review  Charge — S54  per  hour 
(^opy  (Charge  (paper) — $.04  per  page,  if 
done  in-house,  or  generally  available 


commercial  rate  (approximately  S.IO 

per  page) 
Copy  Charge  (3.5'  diskette) — $5.00  per 

diskette 
Copy  Charge  (audio  cassette) — $3.00  per 

cassette 
Duplication  of  Video 

$25.00  for  each  individual  videotape; 

$16.00  for  each  additional  individual 
videotape 
Copy  Charge  for  large  documents  (e.g., 

maps,  diagrams) — Actual  commercial 

rates. 

Dated.  Ma>  .31,  2000. 
Kenneth  M.  Pusateri. 

General  Manafffr 

(FR  Dot .  00-1404:?  Filed  6-5-00:  8:45  ami 
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SMALL  BUSINESS  ADMINISTRATION 

13  CFR  Part  121 

Small  Business  Size  Standards;  Help 
Supply  Services 

AGENCY:  Small  Business  Administration. 
ACTION:  Final  rule, 

SUMMARY:  The  Small  Business 
Administration  (SBA)  is  establishing  a 
size  standard  of  $10  million  in  average 
annual  receipts  for  Help  Supply 
Services — Standard  Industrial 
Classification  (SIC)  7363.  The  current 
size  standard  for  this  industry  is  $5.0 
million.  This  revision  is  made  to  better 
define  the  size  of  business  in  this 
industry  that  SBA  believes  should  be 
eligible  for  Federal  small  business 
assistance  programs.  SBA  is  also 
clarifying  language  about  affiliation 
when  a  Professional  Employer 
Organization  (PEO)  is  co-employer  of  a 
firm's  employees. 

DATES:  This  rule  is  effective  on  July  6, 
2000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  B.  Holden.  Office  of  Size 
Standards.  (202)  205-6618  or  (202)  205- 
6385. 

SUPPLEMENTARY  INFORMATION:  SBA 
proposed  a  revision  to  the  size  standard 
for  the  Help  Supply  Services  industry 
(SIC  7363)  from  $5'o  million  to  $10,o' 
million  average  annual  receipts  (64  FR 
55873,  dated  October  15.  1999).  The 
proposal  was  made  following  comments 
from  the  public  expressing  concern  that 
the  size  standard  has  not  kept  pace  with 
the  rapid  growth  in  the  industry  due  in 
part  to  the  trends  of  outsourcing  and 
downsizing.  The  industry  has  changed 
in  two  ways — help  supply  firms  are 
larger  and  they  are  providing  a  wider 
range  of  personnel  to  businesses.  We 
also  had  a  request  to  allow  help  supply 


firms  to  exclude  funds  collected  for  and 
remitted  to  unaffiliated  third  parties 
from  gross  receipts,  as  is  currently  done 
for  travel  agents  and  real  estate  agents, 
since  60  percent  to  85  percent  of 
revenues  on  many  Federal  contracts  are 
'passed-through"  to  a  firm's  employees 
or  associates. 

The  current  size  standard  for  this 
industry.  $5.0  million,  is  based  on  gross 
billings  including  funds  paid  to 
employees  (sometimes  referred  to  as 
"associates").  Based  on  a  review  of 
industry  data,  SBA  proposed  increasing 
the  size  standard  for  the  Help  Supply 
Services  industry  to  $10  million  in 
average  annual  receipts.  SBA  did  not 
propose  a  change  to  the  way  average 
annual  receipts  are  calculated  for  firms 
in  the  Help  Supply  Services  industry. 
Under  SBA's  size  regulations  (13  CFR 
121,104).  the  size  of  a  firm  for  a 
receipts-based  size  standard  is  based  on 
information  reported  on  a  firm's  Federal 
tax  returns.  Generally,  receipts  reported 
to  the  Internal  Revenue  Service  (IRS) 
include  a  firm's  gross  receipts  or  sales 
from  provision  of  goods  or  services. 
Only  when  firms  in  an  industry 
generally  display  certain  characteristics 
will  we  exclude  certain  pass-though 
revenues  from  the  calculation  of  gross 
receipts.  As  explained  in  the  proposed 
rule,  SBA  evaluated  this  issue  and 
concluded  that  gross  receipts  is 
appropriate  in  calculating  the  size  of  a 
firm  in  this  industry. 

The  final  rule  adopts  the  proposed 
size  standard  of  $10  million  based  on 
our  analysis  of  the  industry  as  presented 
in  the  proposed  rule.  The  comments 
received  on  the  proposed  rule  did  not 
provide  us  with  sufficient  reasons  to 
alter  our  assessment  of  the  industry  data 
or  the  position  that  the  size  standard 
should  be  based  on  gross  receipts.  The 
comments  to  the  proposed  rule  and  our 
position  are  discussed  below. 

Discussion  of  Comments 

We  received  six  timely  comments  on 
the  proposed  size  standard — four  from 
individual  firms,  one  from  an 
association  and  one  from  an  SBA 
attorney.  The  association  representing 
over  1 .400  firms  supported  adopting  the 
proposed  rule.  Of  the  four  firms  who 
commented,  two  were  opposed,  one  was 
for  and  one  was  for  a  size  standard 
increase,  but  higher  than  the  one 
proposed.  The  comments  raised  four 
major  issues.  Each  of  these  issues  is 
discussed  below  along  with  our 
response. 

Small  Firms  May  Be  Harmed  by  the 
Increase  in  the  Size  Standard 

Two  comments  raised  the  issue  of 
small  firms  being  at  a  disadvantage  if 


they  would  have  to  compete  with  firms 
in  the  $5.0  million  to  $10.0  million 
range.  They  contend  that  companies 
with  $5  million  to  $10  million  in 
receipts  have  established  themselves  in 
the  industry.  If  these  businesses  were 
defined  as  small,  they  would  take  away 
work  from  the  presently  defined  small 
businesses.  This  issue  is  raised  often 
when  we  proposes  to  increase  the  size 
standard,  and  it  is  a  valid  concern. 
However,  we  believe  our  analysis  of  the 
industry  clearly  supports  that  firms  of 
up  to  SlO  million  in  receipts  are  small 
businesses  within  this  industry.  The 
average  firm  in  the  industry  generates 
almost  $3  million  in  receipts  and  firms 
of  $10  million  or  less  in  receipts 
account  for  only  a  little  more  than  a 
third  of  total  industry  receipts.  Given 
these  and  the  characteristics  discussed 
in  the  proposed  rule,  we  believe  we 
have  identified  the  firms  reasonably 
considered  small  in  this  industry. 

Related  to  this  issue,  we  are  looking 
into  ways  to  protect  the  smaller  firms 
while  having  a  size  standard  that 
includes  firms  of  sufficient  size  to 
handle  the  typical  Federal  procurement. 
One  pilot  program  currently  being 
tested  is  the  Very  Small  Business  Set- 
Aside  Program.  This  program  reserves 
procurements  of  $50,000  or  less  for  very 
small  businesses — defined  as  a  business 
with  not  more  than  15  employees  and 
not  more  than  $1.0  million  revenues. 
The  pilot  program  is  being  conducted 
within  the  geographical  area  of  ten  SBA 
district  offices.  (For  more  information 
on  this  program,  please  call  the  SBA's 
Office  of  Government  Contracting  at 
(202)  205-6460,  or  visit  our  web  site  at 
http://www.sba, gov/GC/vsbqa, html.) 

Size  Standards  Methodology  and  Data 

One  comment  disagreed  with  our  use 
and  analysis  of  the  1992  Census  data  to 
evaluate  the  size  standard  for  this 
industry.  The  comment  recommended  a 
size  standard  to  $20,0  million  based  on 
more  recent  data  on  the  industry.  In 
particular,  the  comment  presented  data 
(without  citing  its  sources)  showing 
average  firm  size  and  the  four-firm 
concentration  ratio  to  be  much  higher 
than  our  calculations  shown  in  the 
proposed  rule.  We  used  the  latest 
available  Census  Bureau  data  on  this 
industry.  We  recognize  that  the  industry 
has  grown  since  the  last  data  were 
collected,  but  until  more  complete  data 
are  available,  we  must  continue  to  rely 
on  the  1992  Census  data  as  the  most 
complete  and  representative  data 
available  on  the  Help  Supply  Services 
industry  for  establishing  size  standards. 
We  expect  to  get  newer  data  later  this 
year  based  on  the  1997  Economic 
Census,  If  these  data  show  the  $10 


million  to  be  an  inappropriate  size 
standard,  we  will  consider  publishing 
another  proposal  based  on  an  analysis  of 
that  new  data. 

Calculation  of  Average  Annual  Receipts 

SBA  received  one  comment  stating 
that  firms  in  this  industry  do  indeed 
work  on  commissions,  but  it  is  called  a 
"rate"  and  that  revenues  are  artificially 
inflated  if  labor  costs  are  not  excluded 
from  the  calculation.  The  comment 
asserts  that  the  labor  rate  is  a  pass- 
through  and  only  the  mark-up  rate  is  the 
firm's  revenues.  They  disagreed  with 
the  analysis  done  by  SBA  on  the  factors 
such  as  agent-like  relationship  in 
arriving  at  the  position  not  to  exclude 
labor  costs  for  this  industry.  Further,  the 
comment  argued  that  staffing  for  this 
industry  is  like  inventory  in  other 
industries. 

We  disagree.  The  proposed  rule  stated 
five  characteristics  that  we  consider  in 
assessing  whether  or  not  to  exclude 
certain  types  of  "pass-through"' 
revenues.  The  argument  that  we  should 
view  the  personnel  supplied  by  help 
supply  services  firms  to  their  client 
firms  as  inventory  did  not  convince  us 
that  an  agent-like  relationship  exists. 
Help  supply  services  firms  are 
providing  their  own  resources  (or 
"inventory")  under  their  control  to 
another  firm.  On  the  other  hand,  the 
role  of  an  agent  is  to  represent  the 
agent's  principal.  Often  an  agent 
negotiates  a  transaction  bringing  parties 
together,  but  always  acts  on  behalf  of 
the  principal  as  required  by  their 
fiduciary  relationship.  The  comment 
did  not  identify-  which  party  would  be 
the  principal,  but  it  would  not  be  the 
employees/associates  (also  described  by 
the  comment  as  "inventory")  and  it 
would  not  be  the  firm  using  the 
employees.  Rather,  help  supply  services 
firms  act  on  their  own  behalf  and  in 
their  own  interest  when  negotiating  to 
obtain  personnel  or  to  supply  staffing  to 
a  firm.  For  an  agency  to  exist,  there 
must  be  a  principal-agent  relationship 
and  that  is  not  evident  in  this  industry. 

We  also  do  not  agree  with  the  position 
that  the  labor  costs  of  help  supply 
services  firms  are  the  same  as  funds 
held  in  trust  for  another.  While  there  is 
a  close  connection  between  the  wages 
and  benefits  of  personnel  supplied  bv  a 
help  supply  services  firm  and  the  firm 
using  the  persoimel.  it  is  the  help 
supply  services  firm  that  is  responsible 
for  paying  the  employees'  wages  and 
benefits.  The  revenues  paid  to  the  help 
supply  scr\'ices  firm  by  the  firm  using 
the  employees  legally  belong  to  the  help 
supply  services  firm  even  though  the 
help  supply  services  firm  has  a  legal 
obligation  to  pay  its  employees.  This  is 
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a  imu  h  iliffcriuit  arrani'tMnt'iit  than 
hdldin^  tuiuls  in  tni^t  fur  .in  uiiaffiliatfd 
third  partv  Such  trust  funds  .tre  Icijaliv 
owned  t)V  the  unaffiliated  third  party. 
f)Ut  (.DJlected  diui  (tistrihuted  hv  the 
holder  on  the  owner's  behalf  .An 
association  re|)resentiiig  over  1.4(10 
firms  in  the  hi'l[)  su[)ply  services 
industry  also  rejecttul  the  notion  that 
help  supply  services  firms  shouhi  be 
viewed  as  agents   It  also  stated  that  the 
wa^es  and  benefits  of  the  help  supply 
services  employees  are  not  earmarktHl 
for  the  purpose  of  pavinn  employees 
f'"inally.  we  recognize  that  the  help 
supply  service  firms  often  apply  a  rate 
to  labor  costs  in  arriving;  at  a  price  for 
supplying  personnel  to  a  client  The 
comment  estimated  ^u  average  rate  for 
the  industry   However,  there  does  not 
appear  to  be  a  st.indard  rate  provided  by 
the  industry,  which  is  one  necessary 
characteristic  for  allowing  an  exclusion 
of  ctTtam  pass-through  revenues 
Rather,  the  comnnmt  itself 
acknowl(;dged  that  r<ites  vary  bv  firm 
An  average  rate  charged  by  firms  in  the 
industry  is  not  the  same  concept  as  a 
(.oinmon  or  stand.ird  rale  applied  by 
firms  throughout  the  industry   Also,  we 
note  th.it  main  industries  operate  on  a 
cost  plus  mark  up  basis,  but  are  not 
agents  and  their  (  osts  are  not  recognized 
,is    pass-through"  funds 

Impact  of  the  Proposal  on  Prior 
Kindings  of  AfTiiiation 

( )iie  (  oiiiment  r.used  the  issue  dI  prior 
findings  of  <iffiliatinn  between  .i 
franchisor  and  fraiK  hisee  in  the  st.iffiiig 
industry  where  the  franchisor  c  ontrolled 
the  "associates"  of  the  fraiK  hlsee    His 
question  was  how  would  the  proposal  to 
exempt  "Professional  Kmplovee 
Organizations"  (I'KOs)  from  the 
presumption  of  affiliation  with  the  firms 
to  whom  thev  sup[)l\'  personnel  affec  t 
these  earlier  decisions  Changing  the 
size  standard  will  not  affect  prior  or 
subseiiuent  findings  of  <iffiliation   The 
clarification  reg.irding  I'KOs  is  narrowly 
written  so  as  not  to  imp.ict  findings  of 
affiliation  based  on  control  or  other 
grounds   It  .iddresses  the  issue  of 
affiliation  between  tlie  firm  using  the 
employees  and  the  I'HO  sufiplving  the 
employees  under  a  i  o-emplovmeiit 
arrangement   It  does  not  address  the 
issue  of  where  or  how  the  PE( )  obtains 
the  employees  it  subsequently  providi^s 
to  the  firm   In  many  cases,  tht^v  were 
formerly  the  sole  employees  of  the  firm 
using  their  services  before  the  firm 
contrai:ted  out  the  professional 
administration  of  its  luiiployees  If  the 
PKO  obtains  its  employees  from  a 
franchisor,  affiliation  could  still  be 


found  between  the  franchisor  and  the 
franchisee  where  a  franchise  agreement 
gives  (  ontrol  of  the  franchisees 
"associates"  to  the  franchisor.  In  such 
cases,  the  rec:t'ipts  or  employmt^nt  of 
both  the  franchisor  and  the  franchisee 
must  be  included  in  the  calculation 
This  is  a  separate  issue  from  what  the 
( larification  addresses,  namely,  how  the 
firm  (using  the  employees)  calculates  its 
size 

Affiliation  and  Professional  Employer 
Organizations 

SB.A  IS  also  clarifying  the  language  in 
i:t  CFK  121.10:i(b)(4).  .Section  (b) 
dist:usses  exclusions  from  affiliation 
rules  while  paragraph  (4)  specifically 
excludes  business  concerns  that  lease 
employees  We  are  inserting 
"Professional  Employee  Organizations 
(PEOs)"  in  this  section  along  with 
leasing  companies  Their  relationship 
with  the  firms  to  whom  they  provide 
employees  and  staffing  services  are 
similar,  yet  questions  arise  from  time-to- 
time  because  PEOs  were  not  specifically 
mentioned  in  the  exclusion.  SBA  will 
not  find  a  firm  affiliated  with  a  leasing 
company  or  PEO  merely  because  it  uses 
the  services  of  a  leasing  company  or 
PKO  However.  SBA  might  find 
affiliati(m  based  on  other  conditions. 
Nothing  in  the  (larifK.ation  of  the 
exclusions  to  the  affiliation  rule  is 
intended  to  (  hange  the  way  a  firm  must 
count  its  employe»«s  when  determining 
size.  All  employees  must  be  counted, 
whether  [lermanent.  part-time, 
temporary,  leased  or  ( overed  bv  a 
<  oiitrac  t  with  a  PEO  How  a  firm  obtains 
Its  st.iffing  is  a  business  decision,  and 
size  standards  are  not  intended  to 
influence  its  decision  in  that  regard 

(Compliance  With  Executive  Orders 
12866,  12988. and  13132,  the 
Regulatory  Flexibility  Act  (5  IJ.S.C. 
601-612),  and  the  Paperwork 
Reduction  Act  (44  II.S.C.  3501  et  seq.) 

SB.A  has  determined  that  this  rule 
will  not  be  a  significant  rule  within  the 
meaning  of  Exet  ulive  Order  12HtHi  since 
It  will  not  have  an  impact  of  SlOO 
million  or  more  The  total  amount  of 
l-'ederal  procurement  and  SBA 
guaranteed  loans  cfimbined  is  less  than 
.Si BO  million  to  this  industry-  annually, 
and  a  change  to  the  size  standard  is 
unlikely  to  significantly  affect  these 
programs. 

P"or  purposes  of  the  Regulatory 
Flexibility  Ac:t,  this  rule  would  not  have 
a  substantial  impact  on  a  significant 
number  of  small  entities.  Although 
potentially  576  additional  firms  could 
gain  small  business  status  as  a  result  of 


this  rule,  cmly  a  vePi'  small  percentage 
of  firms  in  the  industry  compete  for 
Federal  procurements  or  obtain 
guaranteed  loans  through  SBA's 
financial  assistance  programs. 

For  the  purpose  of  the  Paperwork 
Reduction  Act.  44  U.S.C.  3501  et  seq., 
SBA  has  determined  that  this  rule 
would  not  impose  new  reporting  or 
record-keeping  requirements  other  than 
those  already  required  of  SBA. 

For  purposes  of  Executive  Order 
13132.  SBA  has  determined  that  this 
rule  does  not  have  any  federalism 
implications  warranting  the  preparation 
of  a  Federalism  Assessment. 

For  purposes  of  Executive  Order 
12988.  SBA  certifies  that  this  rule  is 
drafted,  to  the  extent  practicable,  in 
accordance  with  the  standards  set  forth 
in  Section  3  of  that  order. 

List  of  Subiects  in  13  CFR  Part  121 

Government  procurement. 
Government  property.  Grant  programs- 
business,  Loan  programs-business, 
Small  businesses. 

For  reasons  stated  in  the  preamble, 
SBA  IS  amending  part  121  of  13  CFR  as 
follows: 

PART  121— SMALL  BUSINESS  SIZE 
REGULATIONS 

1   The  authority  citation  of  Part  121 
c:ontinues  to  read  as  follows: 

.Authority:  r.  l    .SC  f):<:;(,i).  t.:)4(h)(fi|, 
t,  f7(a),  t.44|c  I.  -imi  Mi,i(,')l.  and  .Sci  .  ,i04.  Hiii), 
I.    l():t-4()t.  HIH  .Slat    417').  41KH 

2.  Revise  t)  121.103(b)(4),  to  read  as 
follows: 

§  121.103    What  is  affiliation? 


§  1 21 .201     Table  [Amended] 

(b)*    *    * 

(4)  Business  concerns  which  lease 
employees  from  concerns  primarily 
engaged  in  leasing  employees  to  other 
businesses  or  which  enter  into  a  co- 
employer  arrangement  with  a 
Professional  Employer  Organization 
(PEO)  are  not  affiliated  with  the  leasing 
company  or  PEO  solely  on  the  basis  of 
a  leasing  agreement. 
*         ft         *         *         * 

3.  In  §  121.201,  in  the  table  "SIZE 
STANDARDS  BY  SIC  INDUSTRY," 
under  the  heading  DIVISION  I— 
SERVICES,  add  a  new  entry  for  SEC 
Code  7363  in  numerical  order  to  read  as 
follows: 


Size  Standards  by  SIC  Industry      suppleii«entary  information: 


SIC  code  and  description 


Size  stand- 
ards in  num- 
ber of  em- 
ployees or 
millions  of 
dollars 


DIVISION  I— SERVICES 

•  •  • 

EXCEPT: 


7363    Help  Supply  Serv- 
ices   


$5.0 


10.0 


Dated:  May  30.  2000. 
Aida  Alvarez, 

Administrator. 

(PR  Doc.  00-14015  Filed  6-5-00:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  25 

[Docket  No.  NM170;  Special  Conditions  No. 
25-162-SC] 

Special  Conditions:  Rayttteon  Aircraft 
Company  Model  4000;  High  Intensity 
Radiated  Fields  (HIRF) 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  special  conditions. 

SUMMARY:  These  special  conditions  are 
issued  for  the  Raytheon  Aircraft 
Company  Model  4000  airplane.  This 
airplane  will  utilize  new  avionics/ 
electronics  and  electrical  systems  that 
will  perform  critical  functions.  The 
applicable  regulations  do  not  contain 
adequate  or  appropriate  safety  standards 
for  the  protection  of  these  systems  from 
the  effects  of  high-intensity  radiated 
fields  (HIRF).  These  special  conditions 
contain  the  additional  safety  standards 
that  the  Administrator  considers 
necessary  to  establish  a  level  of  safety 
equivalent  to  that  provided  by  the 
existing  airworthiness  standards. 
EFFECTIVE  DATE:  July  6,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Quam,  FAA,  Standardization 
Branch,  ANM-113,  Transport  Airplane 
Directorate,  Aircraft  Certification 
Service.  1601  Lind  Avenue  SW., 
Renton,  Washington,  98055-4056; 
telephone  (425)  227-2145;  facsimile 
(425)227-1149. 


Background 

On  May  3,  1996,  Raytheon  Aircraft 
Company,  PO  Box  85,  Wichita,  Kansas 
67201-0085,  submitted  an  application 
for  a  new  type  certificate  for  the 
Raytheon  Model  4000.  The  significant 
aircraft  design  features  include  an  84 
inch  diameter  graphite  composite 
fuselage,  new  metal  wing  and  a  graphite 
composite  skin  on  aluminum  sub- 
structure empennage.  The  Model  4000 
is  69  feet,  2  inches  in  length  and  61  feet. 
9  inches  in  width.  It  has  a  Primus  Epic 
flightdeck,  and  two  aft  mounted 
PW308A  engines.  There  are  12  forward- 
facing  seats  and  a  forward  observer  seat. 
The  significant  systems  features  include 
a  new  state  of  the  art  integrated 
avionics/electronics  and  electrical 
systems  suite.  The  avionics/electronics 
and  electrical  systems  installed  in  this 
airplane  have  the  potential  to  be 
vulnerable  to  high-intensity  radiated 
fields  (HIRF)  external  to  the  airplane. 

Type  Certification  Basis 

Under  the  provisions  of  14  CFR 
§  21.1 7,  Raytheon  Aircraft  Company 
must  show  that  the  Model  4000  meets 
the  applicable  provisions  of  part  25,  as 
amended  by  Amendment  25-1  through 
Amendment  25-87  thereto. 

If  the  Administrator  finds  that  the 
applicable  airworthiness  regulations 
(j.e.,  part  25,  as  amended)  do  not 
contain  adequate  or  appropriate  safety 
standards  for  the  Raytheon  Aircraft 
Company  Model  4000  airplcine  because 
of  novel  or  unusual  design  features, 
special  conditions  are  prescribed  under 
the  provisions  of  §  2 1 . 1 6. 

In  addition  to  the  applicable 
airworthiness  regulations  and  special 
conditions,  the  Model  4000  must 
comply  with  the  fuel  vent  and  exhaust 
emission  requirements  of  part  34  and 
the  noise  certification  requirements  of 
part  36,  and  the  FAA  must  issue  a 
finding  of  regulatory  adequacy  pursuant 
to  §611  of  Public  Law  92-574,  the 
"Noise  Control  Act  of  1972." 

Special  conditions,  as  appropriate,  are 
issued  in  accordance  with  §  11.49,  after 
public  notice,  as  required  by  §§11.28 
and  11.29(b),  and  become  part  of  the 
type  certification  basis  in  accordance 
with  §21, 17(a)(2), 

Special  conditions  are  initially 
applicable  to  the  model  for  which  they 
are  issued.  Should  the  type  certificate 
for  that  model  be  amended  later  to 
include  any  other  model  that 
incorporates  the  same  novel  or  unusual 
design  feature,  the  special  conditions 
would  also  apply  to  the  other  model 
under  the  provisions  of  §21. 101(a)(1). 


Novel  or  Unusual  Design  Features 

The  Raytheon  Aircraft  Company 
Model  4000  airplanes  will  utilize  new 
avionics/electronics  and  electrical 
systems  that  will  perform  critical 
functions.  These  systems  mav  be 
vulnerable  to  HIRF  external  to  the 
airplane.  The  significant  systems 
features  include  a  new  state  of  the  art 
integrated  avionics/electronics  and 
electrical  systems  suite.  The  avionics/ 
electronics  and  electrical  systems 
installed  in  this  aircraft  have  the 
potential  to  be  vulnerable  to  high- 
intensity  radiated  fields  (HIRF)  external 
to  the  airplane. 

Discussion 

There  is  no  specific  regulation  that 
addresses  protection  requirements  for 
electrical  and  electronic  systems  from 
HIRF,  Increased  power  levels  from 
ground-based  radio  transmitters  and  the 
growing  use  of  sensitive  avionics/ 
electronics  eind  electrical  systems  to 
command  and  control  airplanes  have 
made  it  necessar\'  to  provide  adequate 
protection. 

To  ensure  that  a  level  of  safety  is 
achieved  equivalent  to  that  intended  bv 
the  regulations  incorporated  bv 
reference,  special  conditions  are  needed 
for  the  Raytheon  Aircraft  Company 
Model  4000.  These  special  conditions 
require  that  new  avionics/electronics 
and  electrical  systems  that  perform 
critical  functions  be  designed  and 
installed  to  preclude  component 
damage  and  interruption  of  function 
due  to  both  the  direct  and  indirect 
effects  of  HIRF. 

High-Intensity  Radiated  Fields  (HIRF) 

With  the  trend  toward  increased 
power  levels  from  ground-based 
transmitters,  plus  the  advent  of  space 
and  satellite  communications  coupled 
with  electronic  command  and  control  of 
the  airplane,  and  the  use  of  composite 
material  in  the  airplane  structure,  the 
immunity  of  critical  avionics/ 
electronics  and  electrical  systems  to 
HIRF  must  be  established. 

It  is  not  possible  to  precisely  define 
the  HIRF  to  which  the  airplane  will  be 
exposed  in  service.  There  is  also 
uncertainty  concerning  the  effectiveness 
of  airframe  shielding  for  HIRF. 
Furthermore,  coupling  of 
electromagnetic  energy  to  cockpit- 
installed  equipment  through  the  cockpit 
window  apertures  is  undefined.  Based 
on  surveys  and  analysis  of  existing  HIRF 
emitters,  an  adequate  level  of  protection 
exists  when  compliance  with  the  HIRF 
protection  special  condition  is  shown 
with  either  paragraph  1,  or  2  below: 
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1  A  miniimim  thrc.il  of  100  volts  rni.s 
per  iiiftcr  I'lrctru  fit'hi  strt'ngth  from  10 
KHz  to  IHCHz 

a.  Tht>  thrtMt  imi.st  !)•>  ap[)liiMl  to  the 
system  t'lf'mt'iits  .ind  thtMr  associattKi 
wiring;  hariit-ssfs  without  the  btuiffit  of 
.lirframc  shielding 

h  Dt-moiistratinn  of  this  level  of 
protf!(;tii)n  is  established  through  system 
tests  and  analvsis. 

2.  A  threat  external  to  the  airframe  for 
both  of  the  following  fitdd  strengths  for 
tht!  frequency  ranges  indicated.  Both 
peak  and  average  field  strength 
components  from  the  Table  are  to  be 
demonstrattid. 


Frequency 

Field  strength 
(volts  per  meter) 

Peak 

Average 

lOkHz-IOOkHz        

50 

50 

50 

100 

50 

50 

too 

100 

700 

700 

2000> 

3000 

3000 

1000 

3000 

2000 

600 

50 

100  kHz-500  kHz  

50 

500  kHz-2  MHz      

50 

2  MHz-30  MHz        

100 

30  MHz-70  MHz       

50 

70  MHz-100  MHz    

50 

100  MHz-200  MHz  

100 

200  MHz^OO  MHz  

100 

400  MHz-700  MHz  

50 

700  MHz-1  GHz  

100 

1  GHz-2  GHz  

200 

2  GHz-4  GHz    

200 

4  GHz-€  GHz  

200 

6  GHz-8  GHz    

200 

8GHz-12GHz       

300 

12GHz-18GHz      

200 

18GHZ-40GHZ        

200 

The  field  strengths  are  expressed  m  terms 
ot  f>eak  of  the  root  mean-square  (rms)  over 
the  complete  modulation  period 

The  threat  levels  identified  above  are 
the  result  of  an  l-'AA  review  of  existing 
studies  on  the  sub|e(  t  of  HIKF.  in  light 
of  the  ongoing  work  of  the 
Kle(  tromagnetu   Kffects  Harmonization 
Working  Croup  of  the  Aviation 
Rulemaking  .-Xdvisorv  Committee. 

Discussion  of  Comments 

Notiie  of  proposed  spec  lal  (  ouditioiis 
No.  25-0()-01-SC  for  the  Ravtheon 
Aircraft  Model  4()()()  airplanes  was 
[)ublished  111  the  Federal  Register  on 
March  14.  JOOO  (t).^  VK  I;f7():i).  No 
comments  were  re(  eived.  ,kw\  the 
special  conditnms  .ue  adopled  as 
proposed. 

Applicability 

As  discussed  above,  these  special 
conditions  are  appli(  able  to  the  Model 
4000  airplane   .Should  R<i\tlieon  Aircriift 
Companv  a[)[)lv  .it  a  Liter  date  for  .i 
ch.uige  to  the  tvpe  certifii  <ite  to  include 
another  model  ini  orpor.iting  the  same 
novel  or  unusual  design  features,  these 
sjjecial  conditions  would  ap[)lv  to  that 
model  as  well  under  the  provisions  of 
«»21  101(a)(1) 


(Conclusion 

This  action  affects  onlv  certain  design 
features  on  the  Ravtheon  Aircraft 
Companv  Model  4000  airplanes   It  is  not 
a  rule  of  general  applicability  and 
affects  only  the  applicant  who  applied 
to  the  FAA  for  approval  of  thf^se  features 
on  the  airplane 

List  of  Subjects  in  14  CFR  Part  25 

Aircraft.  Aviation  safety.  Reporting 
and  recordkeeping  requirements. 

The  authoritv  citation  for  these 
special  conditions  is  as  follows: 

Authority:  4'l  C  ,S  (.    10*. (g).  4:)n  t,  44701. 
4470^.  44704 

The  Special  Conditions 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
.Administrator,  the  following  special 
conditions  are  issued  as  part  of  the  type 
certification  basis  for  Raytheon  Aircraft 
(Company  Model  4000  airplanes. 

1.  Proifctioii  from  I'ruvcmtfd  Effects 
oj  Hii^h-Intfnsity  Radiated  Fields 
IHIHFI  Each  electric;al  and  electronic 
svstem  that  performs  critical  functions 
must  be  designed  and  installed  to 
ensure  that  the  operation  and 
operational  capability  of  these  svstems 
to  perform  critical  functions  are  not 
adverselv  affef:ted  when  the  airplane  is 
expost'd  to  high  intensity  radiated 
fields. 

2  For  the  purpose  of  this  spec:ial 
condition,  the  following  definition 
applies: 

I'.ntKdl  Fuiu  tions  Funt  tions  whose 
failure  would  contribute  to  or  cause  a 
failure  condition  that  would  prevent  the 
continued  safe  flight  and  landing  of  the 
airplane 

Ismi'mI  111  Kfiiluii.  Wa.'ihuigliin.  uii  .Mas  2'J. 
JOdO 

Donald  I..  Kiggin. 

A.  'i/is,'  Munniiri    I  lun^jmrt  .\iifiiinf 
Uiir.  I:'nitr  Am  nilt  (  -Tf)/)' .jn< '/i  .Sen  ice 

1  K  llui    0(1    14r.t.  Iil.'ii  t>    ')   00,  H  4".  ,im| 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Pan  39 

[Docket  No.  94-ANE-16-AD;  Amendment 
39-11758;  AD  2000-11-10] 

RIN2120-AA64 

Airworthiness  Directives;  Rolls-Royce 
pic  RB211  Series  Turtxifan  Engines 

agency:  Federal  .Aviation 
.Administration.  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  amimdment  supersedes 
an  existing  airworthiness  directi\e  (AD) 
applicable  to  certain  Rolls-Royc;e  pic  (R- 
R)  RB2n  series  turbofan  engines.  That 
AD  currently  requires  the  removal  from 
ser\ic:e  of  intermediate  pressure  (IP) 
compressor  stage  (>-7  rotor  shafts  that 
exceed  reduced  cyclic  life  limits.  This 
amendment  requires  further  reduction 
of  cyclic  life  limits  and  introduction  of 
new  reduced  cyclic  bands  for  rework. 
This  action  is  prompted  by  additional 
stress  analysis  conducted  following 
failure  of  an  IP  compressor  stage  6  disk. 
The  actions  specified  by  this  AD  are 
intended  to  prevent  an  uncontained 
engine  failure  due  to  rupture  of  an  IP 
compressor  stage  6-7  rotor  shaft, 

DATES:  Effective  August  7,  2000,  The 
incorporation  by  reference  of  certain 
publications  listed  in  the  rule  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  August  7.  2000, 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Rolls-Royce  pic.  Technical 
Publications  Department,  P.O.  Box  31. 
Derby.  DE24  SB),  UK,  telephone  011- 
44-1332-242424.  This  information  may 
be  examined  at  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Regional  Counsel. 
12  New  England  Executive  Park, 
Burlington.  MA.  or  at  the  Office  of  the 
Federal  Register.  800  North  Capitol 
Street.  NW..  suite  700,  Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

lason  Yang.  Aerospace  Engineer.  Engine 
(Certification  Office.  FAA,  Engine  and 
Propeller  Directorate.  12  New  England 
Executive  Park.  Burlington.  MA  01803- 
5299;  telephone  (781)  238-7747.  fax 
(781) 238-7199. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  eif  the  P'ederal 
Aviation  Regulations  (14  CFR  part  39) 
by  superseding  AD  94-18-03. 
Amendment  39-9016  (59  FR  46536). 
applicable  to  R-R  RB21 1-22B  and  -524 
series  turbofan  engines,  was  published 
in  the  Federal  Register  on  August  31. 
1999  (64  FR  47447).  That  action 
proposed  to  require  the  removal  from 
servicf"  of  IP  compressor  stage  6-7  rotor 
shafts  that  exceed  reduced  cyclic  life 
limits. 

Conclusion 

Interested  persons  have  been  affijrded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
c:()mments  were  received  on  the 
proposal  or  the  FAA's  determination  of 
the  cost  to  the  public.  The  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed. 
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Economic  Analysis 

There  are  approximately  1,300 
engines  of  the  affected  design  in  the 
worldwide  fleet.  The  manufacturer  has 
advised  the  FAA  that  there  are  228 
engines  installed  on  aircraft  of  U.S. 
registry  that  will  be  affected  by  this  AD. 
It  will  take  approximately  24  work 
hours  or  SI, 440  per  engine  to 
accomplish  the  proposed  rework 
actions,  if  rework  of  the  rotor  shafts  is 
selected.  Otherwise,  to  maintain  the 
record  of  the  cyclic  life  of  IP  compressor 
stage  6-7  rotor  shafts  has  minimum 
economic  impact  on  U.S  operators. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  less  than  5330,000. 

Regulatory  Impact 

This  final  rule  does  not  have 
federalism  implications,  as  defined  in 
Executive  Order  13132.  because  it  does 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Accordingly,  the 
FAA  has  not  consulted  with  state 
authorities  prior  to  publication  of  this 
final  rule. 

For  the  reasons  discussed  above.  1 
certify  that  this  action:  (1)  Is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  1 1034."  February  26.  1979):  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 


under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft.  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  L'.S.C.  106(g).  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-9016  (59  FR 
46536,  September  9,  1994)  and  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

2000-11-10  Rolls-Royce  pic:  Amendment 
.^9-11758.  Docket  No  94-.\\E-lb-.\D. 
Supersedes  AD  94-18-03,  .Amendment 
39-901fi 

Applicability 

Kolih-Royce  pic  (R-R)  Model  RB:;n-22R 
and  -.t24  series  turbofan  engines,  not 
in(.()r[iorating  new  intermediate  pressure  IIP) 

Table  1 


r  ompressor  stage  f)-7  rotor  shafts  assernblu's 
with  redesigned  stage  b  disks  in  ai  (,onian(  c 
with  R-R  .Serxii.e  Bulletin  (SB)  No   RB  211- 
72-9993,  dated  August  2h.  1994.  Thes,. 
engines  are  installed  on  but  not  limited  to 
Boeing  747  series  and  7h7  series,  and 
Lo(  kheed  L-1011  series  ain.raft 

Note  1;  This  airworthiness  dire(,ti\e  (,'\D) 
applies  to  eac  h  engine  identified  in  the 
})r(!(  eding  appli(  ahililN  [)ro\ision,  regardless 
of  whether  it  has  been  modified,  altered,  or 
repaired  in  the  area  subjec  I  to  the 
requirements  of  this  AD.  For  engines  that 
ha\e  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  recjuirements  ol 
this  .\D  is  affected,  the  owner 'operator  musr 
request  apprcnal  for  an  allernatixe  method  ot 
c  omplianc.e  in  a(.(.ordanc  e  with  paragraph  (e) 
oi  this  ,^0.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  .\D:  and.  if  the  unsafe 
(  ondition  has  not  been  eliminated,  the 
request  should  inc:lijde  specifit  proposed 
a(  tions  to  address  it. 

Compliance 

Required  as  indicated,  unless  pre\  i(.iusl\- 
accomplished 

To  prevent  an  uni  onlained  engine  tailurc 
due  to  rupture  of  an  IP  (  ompressur  stage  h- 
7  rotor  shaft,  act  omplish  the  following: 

Corrective  Action 

Iri)  for  IP  I  ompressor  stage  6-7  rotor  shafts 

that  have  not  Ijeen  reworked  in  accordance 
witli  SB  RB. 21 1-72-9.594.  Revision  8.  dated 
Ianuar\  14,  1999,  Revision  7.  dated 
September  Id.  1994,  Revision  6,  dated 
.August  12.  1994.  or  Revision  5.  dated 
Februarv  12.  1993.  remove  the  rotor  shatts 
prior  to  ^'\l  eeding  the  life  limits  estabbshed 
in  Table  1  of  this  .■^D  under  suli-title  "Pre 
SB72-9.t94  "  anti  replace  uith  serviceable 
parts. 


Pre  SB72-9594 


ReworK  bands 


Post  SB72-9594 


Post  SB72-9618 


Engine  mark  and  mod 


stanrtarri  *-''*  '"^"^       '"'**  '"^"^       ^ile  limils      Rework  bands      a.>^r,ri,  hanrtt  '  o<.w„r,r[,  h=r,/i<:      "-ife  limits       Life  limits       Life  limits      Ute  limits      Life  limits      Lile  hmits 

standard  ,^^^^g^  ^^^^  ^^^^  ^^^^^^^  Rework  bands      Rework  bands       ,f,,ough  after  after  through  after  after 


1231 '00         12  3100         12  31-01  12  3100 


2  31  DC         12  31  OC         12  3101         la'SITO         1231/00         12'3T01 


RB211-22B-02  Pre 
SB72-5787  and 
Pre  SB72-8700 

RB211-22B-02  Pre 
SB72-5787  and 
Post  SB72-8700 

RB211-22B-02 
Post  SB72-5787 
and  Pre  SB72- 
8700 

RB211-22B-02 
Post  SB72-5787 
and  Post  SB72- 
8700 

RB211-524B-02 
RB211-524B3-02 
RB211-524B4-02 
Pre  SB72-5787 

RB211-524B-02 
RB211-524B3-02 
RB211-524B4-02 
Post  SB72-5787 


11000  10000  9000     8000-11000     7500-10000       7500-9000  18000  17500  16600  NA  NA  NA 

11000  10000  10000     8000-11000     7500-10000     7500-10000  17310  16960  15960  NA  NA  NA 


11000  11000  11000     8000-11000     8000-11000     8000-11000  18000  18000  18000  NA  NA  NA 


11000         11000         11000     8000-11000     8000-11000     8000-11000         17310         17310         17310  NA  NA  NA 


7500  7250  6250       6000-7500       4750-7250       4750-6250  13500  13500  12750  17500  17500  17500 


8500  8200  7200       6500-8500       5700-8200       5700-7200         15OO0         14700         13700         19000         19000         18000 
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Table  1 — Continued 


Engine  marti  and  'mxi 

SIcinOaffI 


Pro  9,B72-<i^9* 

i_!^«  Iirriifs         Lite  limits         Lite  limits 

thtougti  attef  after 

Wi^b0         t2'3t  OC         123101 


R«woft(  bands 


Post  SB72-9594 


Post  SB72-9618 


■^IT  T^T'"      «•*»«  Bands  '  R««xi.  Bands 
V  3V00  *"*'  '2  31  00       after  '2  31  01 


L^e  itmilB        Lfle  limits        L;te  nmits        Lite  limits        Lite  limits 


through  atle'  atler  mrough  after 

1Z'3V00         i23i'00         12/31'01         U'31W)         12'31 '( 


00 


RB211-S24B-&02 
RB  211-52484 
D-02  Pre  SB72 
5787 

HB2t1-524B-B-02 
RB  21 1-52484 
D-02  Post  SB72- 
5787 

RB211-524B2 
RB211-524C2 
RB211-524D4 
RB211-524D4X 
Pre  SB72-5787 

RB  211-52482 
R8  211-524C2 
RB211-524D4 
RB211-524D4X 
Post  SB72-5787 

RB211-524B2-B 
RB211-524C2-B 
Pre  S872-5787 

HB211-524B2-B 
RB211-524C2-B 
Post  SB72-5787 

RB211-524D4-B 
R8  211-524D4X- 
B  Post  SB72- 
5787 

RB211-524G 
RB211-524G-T 
RB211-524H 
RB211-524H-T 
Post  SB72-5787 


7500  7500  7400        6000-7500       6000-7500        5500-7400 


8500  8200  7200        6500-8600        5  700-8200        5700-7200 


7500  7500  7300       6000-7500       6000-7600       6800-7300 


8500  8250  7250       6500-8600       5800-8250       5800-7250 


7500  7500  7300       6000-7500       6000-7500       5800-7300 


8600  8200  7250       6500-8500       5800-8200       5800-7250 


8500  8500  7750       6500-8500       6500-8500       5750-7750 


8500  8150  7150       6500-8500       5750-8150       5750-7150 


13500  13600  13500  17500  17500 


15000         14700         13700         19000         19000 


13500         13600         13500         17500         17500 


15000         14500         13500  ,       19000         18750 


13500         13500         13500         17500         17500 


15000  14500.       13500.       19000  18650, 


15000  I       15000         15000         19000         19000 


13950         13950         13950  N/A  N/A 


Lite  limits 
after 

1231  01 


17500 


18000 


17500 


17750 


17500 


17650 


19000 


^4/A 


([))  Kt'iiiove  from  servic  e  IP  stage  f)-7  riitdi 
sh.ifts  thai  have  been  n^worktHi  in  a(  lorilaiK  f 
with  K-K.SB  RB  :ill-7:;-'),'S<)4.  KevisKin  H. 
dated  lanuarv  14.  1<W<).  Revision  7.  dated 
•September  Hi.  U»^)4.  Revision  6.  dated 
August  \2,  lS)i»4.  or  Revision  Ti.  dateil 
February  1^,  l^lTt.  prit)r  to  exi  tteding  tiie 
new,  recKu  ed  (vclu   life  listed  in  ['aijle  1  of 
this  AI)  under  the  sub-title  "Post  .SB7J- 
'l.i')4"  and  rejilac  i'  witfi  servii cattle  parts 

((  I  Remove  from  servu  e  IP  (  iimpressor 
stage  ft-7  rotor  sfiafts  that  have  been 
rttworked  in  ai  cordaiue  with  R-R  SB 
KB.21  l-71!-4f>18.  dated  August  7.  l'(M2.  prior 
to  ex(  eeding  the  new,  rediK.ed  c.vi  In    lite 
limits  listttd  in  Tabli'  1  of  this  AI)  under  the 
sub-tillc   'Post  SB72    '«ilH"  ,tiid  replac  e  with 
servii  eabit!  parts 

Id)  IP  (  ompressor  stage  tt-7  nitcir  shaft 
rt^work  in  ai  i Dnlani  e  with  K-R  .SB  KB  J  1 1  - 
72—9594  can  onK  be  ,ii  i  mnplished  vvtu'ii  the 
LVcdic:  life  of  the  part  falls  within  the  rework 


bands  established  in  I'able  1  uf  this  AU  To 
(K.iomplish  rework  of  IP  compressor  stage  fi— 
7  rotor  shafts  prior  to  reat  hing  the  lower 
limit  of  tfie  rework  bands  spec  ified  in  Table 
1  of  this  AD,  the  part  must  be  artificially  aged 
lo  the  (  v(  lii   life  whi(  h  ifefmes  the  lower 
limit  (if  the  applicable  rework  bands  in  Table 
1  of  this  AI) 

Note  2:  Kor  example,  if  the  lower  limit  of 
Ifif  rework  band  is  HOOO  i  yc  les.  and  the  part 
IS  reworked  at  7,000  cvc  les.  the  part  must  be 
artific  lallv  aged  bv  adding  1,000  i  vi  les  to  the 
I  V(  les  since  new  recorded  on  the  part;  i  e  , 
on  return  to  service  the  cycles  since  new  on 
this  part  would  be  8,000  i  \i  les 

Alternative  Method  of  (Compliance 

(f)  .Vn  alternalivf  melhod  of  c  onipliani  c  or 
adiustment  of  the  i  ompliaiK  f  time  that 
[iriivides  ,in  acceptable  level  of  safetv  rnav  be 
nsi'd  it  ■ip[)roved  b\  the  Manager,  Engine 
C.ertificdtiun  Offii:e.  Openilors  shall  submit 


Document  No 


RB  21 1-72-9993      

Supplement  

Modification  Acceptance 

Total  pages  8 

RB  21 1-72-9594        


Pages 


their  request  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager.  Engine  Certification  Office. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
( omplianc  e  with  this  airworthiness  directive, 
if  any.  may  be  obtained  from  the  Engine 
C;er1ification  Office. 

Ferry  Flij^ts 

in  Special  flight  permits  may  be  issued  in 
accordance  with  *»§  21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21  1991  to  operate  the  aircraft  to  a 
location  where  the  requirements  of  this  AD 
(  an  be  act  omplished. 

Incoqioration  By  Reference 

(gl  The  actions  of  this  AD  shall  be  done  in 
accordance  with  the  following  R-R  Service 

Bulletins 


Revision 


Date 


1-6  ... 
1  of  1 


1-4 


5-6  ... 

6A 

7  

8-8A 

9 

10-11 


Onginal 
Original 
Onginal 


August  26,  1994 
August  26.  1994 
August  26.  1994 

January  14.  1999. 
January  14.  1999. 
January  14,  1999. 
Mays.  1992 
August  12.  1994 
January  14.  1999. 
Maya.  1992 
August  12.  1994 
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Document  No 


Pages 


Revision 


Date 


Appendix  

Supplement  

Total  pages:  38 
RB.21 1-72-9618 
Total  pages:  6 


12-12A 
13-15  . 


16-18  Original 


8  I  January  14    1999 

7  September  16   1994 


19-20 
21-26 

27  

1-4  .... 

5  

1-2  .... 


February  5   1992 


1-6 


4  I  November  13   1992 

6  I  August  12.  1994 

7  September  16   1994 

5  February  12   1993 

Original  February  5    1992 

1   August  12   1994 


January  14   1999 


This  incorptjration  by  n^ference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  3  IJ.S.C.  552(a) 
and  1  CF'R  part  51.  C'opies  may  be  obtained 
from  Rolls-Rovce  pic.  P,().  Box  :U.  Derby. 
DE24  8BI.  VK.  telephone  01 1-44-1  :i32- 
242424.  C'opies  may  be  inspected  at  the  F.AA. 
New  England  Region.  Office  of  the  Regional 
Counsel,  12  New  England  Executive  Park. 
Burlington.  MA;  or  at  tiie  Office  of  the 
Federal  Register.  BOO  North  Capitol  Street. 
N\V..  suite  700.  Washington,  DC. 

Effective  Date 

(h)  This  amendment  becomes  effec:tiye  on 
August  7.  2000. 

Issued  in  Burlington.  Massachusetts,  on 
May  23,  2000. 

Thomas  A.  Boudreau, 

Acting  Mancigpr.  Engine  and  Propfller 
Directorate.  Aircraft  Certification  Sen'ice. 
|FR  Doc:.  00-13566  Filed  6- .5-00;  8:45  am] 
BILUNG  CODE  4910-1 3-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  9&-NM-358-AD;  Amendment 
39-1 1 761 ;  AD  2000-1 1-13] 

RIN  2120-AA64 

Airworthiness  Directives;  Fokker 
Model  F.28  Mark  1000, 2000,  3000,  and 
4000  Series  Airplanes 

agency:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  amendment  adopts  a 
new  airwoithiness  directive  (AD), 
applicable  to  certain  Fokker  Model  F.28 
Mark  1000,  2000,  3000.  and  4000  series 
airplanes,  that  requires  a  one-time 
review  of  the  maintenance  records  to 
determine  if  tripping  of  the  fuel  boost 
pump  circuit  breakers  has  been 
recorded,  repetitive  inspections  to 
detect  fuel  leakage  from  the  fuel  boost 
pump  wiring  conduits,  and  corrective 
actions,  if  necessary.  This  amendment 
also  requires  replacement  of  the  three 


single  wires  inside  the  metal  conduit  of 
the  fuel  boost  pumps  with  new  wires 
protected  by  a  polyamide  sleeve,  which 
terminates  the  repetitive  inspections. 
This  amendment  is  prompted  by 
issuance  of  mandatory  continuing 
airworthiness  information  by  a  foreign 
civil  airworthiness  authority.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  the  fuel  boost  pump 
wiring  from  chafing,  which  could  result 
in  electrical  arcing  and  a  possible  fuel 
tank  ignition  source. 

DATES:  Effective  July  11,  2000. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  July  11. 
2000. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Fokker  Services  B.V..  P.O.  Box 
231,  2150  AE  Nieuw-Vennep.  the 
Netherlands.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate,  Rules  Docket. 
1601  Lind  Avenue,  SVV.,  Renton. 
Washington;  or  at  the  Office  of  the 
Federal  Register.  800  North  Capitol 
Street,  NW.,  suite  700,  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson,  Manager. 
International  Branch,  ANM-116,  FAA. 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425) 227-2110; 
fax  (425)227-1149. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Fokker 
Model  F.28  Mark  1000,  2000,  3000,  and 
4000  series  airplanes  was  published  in 
the  Federal  Register  on  February  8, 
2000  (65  FR  6046).  That  action  proposed 
to  require  a  one-time  review  of  the 
maintenance  records  to  determine  if 
tripping  of  the  fuel  boost  pump  circuit 
breakers  has  been  recorded,  repetitive 
inspections  to  detect  fuel  leakage  from 


the  fuel  boost  pump  wiring  conduits, 
and  corrective  actions,  if  necessary. 
That  action  also  proposed  to  require 
replacement  of  the  three  single  wires 
inside  the  metal  conduit  sleeve  of  the 
fuel  boost  pumps  with  new  wires 
protected  by  a  polyamide  sleeve,  which 
would  terminate  the  repetitive 
inspections. 

Comments  Received 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Type  Certificate  Holder 

One  commenter  requests  that  the 
Discussion  and  Explanation  of  Relevant 
Service  Information  sections  be  revised 
to  refer  to  Fokker  Services  B.\'.  as  the 
current  type  certificate  holder,  rather 
than  the  now  defunct  airplane 
manufacturer.  The  commenter  advises 
that  Fokker  Services  B.\'.  is  conducting 
the  Fuel  System  Safety  Program 
mentioned  in  the  Discussion  section, 
and  is  also  the  issuer  of  the  relevant 
service  information.  The  FAA 
acknowledges  the  accuracy  of  this 
information:  however,  since  these 
sections  are  not  repeated  in  the  final 
rule,  no  change  is  made  to  the  AD. 

Statement  of  Unsafe  Condition 

The  same  commenter  requests  that  the 
statement  of  unsafe  condition  be 
corrected  in  several  areas  of  the 
proposed  AD.  The  commenter  notes  that 
electrical  arcing  has  only  been  observed 
between  the  metal  conduit  and  the  fuel 
boost  pump  wiring,  and  states  that  the 
description  of  the  unsafe  condition 
should  be  revised  to  remove  the 
statement  that  such  arcing  "could  result 
in  a  possible  fuel  tank  ignition  source." 
The  commenter  states  that  since  no  arc- 
through  of  the  metal  conduit  has  been 
observed,  and  the  conduit  is  submerged 
in  fuel  during  all  phases  of  flight,  it  is 
very  unlikely  that  the  arcing  could  serve 
as  an  ignition  source  for  the  fuel  vapors 
inside  the  fuel  tank.  The  commenter 
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riuiuHsts  that  th»'  .Siimmarv.  Hi.si  iis.sion, 
<in<l  (ioniplidnt.f  sections  of  thf  AL)  b<> 
rcvisiMi  to  eliminate  such  a  statement, 
and  sii^ests  that  the  actions  reijuired  bv 
the  (iroposed  ,\U  are  instead  intended  to 
prevent  repetitive  electrical  arcing 
i)etvveen  damaged  fuel  boost  pump 
vvirinjJ  <mi\  the  iiietai  conduit,  i^nitloll 
of  fuel  vapors  within  the  metal  ( oiuiuit. 
andor  rhafinj;  of  the  htvl  boost  pump 
wiring 

The  FAA  does  not  (  onc;ur  Aithou^^h 
the  ( ommenter  stales  that  it  is  vt'rv 
unlikelv  that  the  arcln^  could  lead  to  an 
ignition  source  for  the  fuel  \apors  inside 
the  fuel  tank,  insufficient  data  were 
pro\  ided  to  the  FAA  to  demon.sfrate  that 
such  .in  inj;  i  ould  not  i  reate  an  ignition 
source  in  the  fuel  t.mk   .*\dditionali\  . 
although  other  conditions  will  be 
prevented  bv  a(  (.omplishment  of  the 
actions  required  by  this  A[3.  the  possible 
ignition  of  fuel  \  .ipors  is  the  unsafe 
t:imditioii  being  addressed  bv  this  W 
No  change  is  made  to  the  final  rule 

Reference  to  Metal  Cionduit 

The  same  i;ommenttfr  requests  that  the 
phrase  "replacement  of  the  three  single 
wires  inside  the  metal  conduit  sleeve" 
in  the  .Summar\  section  of  the  proposed 
AD  be  revised  to  delete  the  woril 
"sleeve"  to  describe  the  replatemeni 
more  a(  (  iir.iteK    The  V.\.\  ( oiu  urs  The 
use  of  the  word  "sleeve"  in  this  context 
was  an  inadvertent  error  in  tenninologv. 
although  the  replai  ement  is  described 
accuratelv  in  the  text  of  the  AI)  The 
.Summ.irv  section  of  the  final  rule  has 
been  revised  ,i(  ( ordinglv 

Description  of  Service  Information 

The  s.ime  commenttT  re(}uests  that  tlie 
Flxplanatum  of  Relevant  Service 
information  section  be  revised  m  sever.il 
areas  pertaining  to  the  des(  ription  of  the 
procedures  contained  in  Part  2. 
Paragraph  D  .  of  the  Accomplishment 
Instructions  of  Fokker  .Ser\  ice  Fiulletiii 
,SBF2H/2K-()4t..  d.ited  .September  1. 
I'I't'l  The  (  ommenters  suggestions 
include  expanding  the  des(  riptioii  of 
the  (  orrective  a(  tions  lo  list  all  sin  li 
actions,  and  clarifving  lh.it  <  ert.iin 
a(  tioiis  are  to  be  .k  i  omplished 
subse(|uent  to  and  defiending  on  the 
results  of  the  resistance  check.  The  FA.\ 
■icknowledges  th.it  more  detailed 
descriptions  of  all  corrective  ac  tions 
c:ouicf  have  been  included,  but  h.is 
deti'rmined  th.it  the  description 
prov  idi-d  in  the  proposed  Al)  was 
sufficient  to  give  adecju.ite  notic  e  to 
operators  c:onc:eriiing  required  ac:tions. 
Since  this  information  is  not  retained  in 
the  final  rule,  no  change;  is  made  to  tht? 
.\D  in  this  regard 


Conclusion 

.•\fler  careful  re\iew  of  the  available 
(lata,  including  the  comments  noted 
above,  the  FAA  has  detennined  that  air 
safetv  and  the  public:  interest  require  the 
adoption  of  the  rule  with  the  change 
descTibed  previously.  The  FAA  has 
dett^rmined  that  this  change  will  neither 
increase  the  economic  burden  on  any 
operator  nor  inc:rease  the  scope  of  the 
AD 

Cost  Impact 

The  FAA  estimates  that  22  airplanes 
of  r.S.  registrv  will  be  affected  by  this 
AID.  that  it  will  take  approximately  1 
work  hour  per  airplane  to  accomplish 
the  required  review  of  the  maintenance 
records,  and  that  the  average  labor  rate 
is  .ShO  per  work  hour.  Based  on  these 
figures,  the  c:ost  impact  of  the  review  on 
i;.S  operators  is  estimated  to  be  $1,320. 
or  SfiO  per  airplane 

It  will  take  approximately  3  work 
hours  per  airplane  to  accomplish  the 
required  repetitive  inspection,  at  an 
average  labor  rate  of  SBO  per  work  hcjur. 
Based  on  these  figures,  the  cost  impact 
of  the  inspection  required  by  this  AD  on 
U.S.  operators  is  estimated  to  be  S3. 960. 
or  $180  per  airplane,  per  inspection 
cvc:le. 

It  will  take  approximatt^ly  33  work 
hours  per  airplane  to  accomplish  the 
requir»'d  modification,  at  an  average 
labor  rate  of  SBO  per  work  hour. 
Kecjuired  parts  will  cost  approximately 
SI. 35.5  per  airplane.  Based  on  these 
figures,  the  cost  impact  of  the 
modification  required  bv  this  AD  on 
I  '..S   operators  is  estimated  to  be 
S73.370.  or  S3. 335  per  airplane. 

The  cost  impact  figures  discussed 
.ibo\e  are  based  on  assumptions  that  no 
operator  has  vet  ac:complished  any  of 
the  re(iuirements  of  this  AD  action,  ami 
that  no  operator  woulcf  accomplish 
those  actions  in  the  future  if  tfiis  AD 
W(!re  not  adopted 

Regulatory  Impact 

The  regulations  .idopted  herein  will 
not  ha\e  a  substantial  direct  effect  on 
the  .States,  on  the  relationship  between 
the  national  (iovernment  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the?  various 
lev(?ls  of  government.  Tht-refore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Kxecutive  Order  13132. 

For  the  reasons  discussed  above,  I 
certifv  that  this  acticm:  (1)  Is  not  a 
"significant  regulatory  action"  under 
Fxecutive  Order  1286B,  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policiesand  Procedures  (44 
FR  11034.  Februar\-  26,  1979);  and  (3) 


will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulator^' 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  mav  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safetv.  Incorporation  bv  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  dek?gated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
ccmtinues  to  read  as  follows: 

Authority:  4'i  l   S  (.   10f>(g).  401i;i.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2000-11-13     Fokker  Services  B.V.: 

Amfndini'iit  ftt-117fil    Docket  9»-N M- 

a:-,h—.\u 

Af>f)lunhilit\    Model  K.2H  Mark  1000. 
2000.  3000,  and  4000  series  airplanes  h.u  ing 
serial  nunibtTs  llOOM  through  11241 
im  lusiM'  and  1 19')1  tliniugh  1 1')<14  im  liisivc, 
1  crtirK  atk'd  in  any  ralegorx 

Note  1:  This  .MJ  dpphes  lo  intc.h  airplane 
i(lt'ntiti»!d  ih  tht'  prec  cding  dppli(:al)ili.lv 
provision,  regardless  of  whether  il  has  been 
nindifit'd.  aJtiTt'd.  or  repaired  in  the  area 
sidi|i'(  t  to  the  requirements  iil  this  .MJ.  Fur 
.iirplanes  that  have  tjecn  modified,  allcrfd.  or 
rt'[iaired  so  ihal  tlic  pHrforinancw  of  Ihe 
rftiuirenu'nts  nf  this  .Ml  i,s  affei.ted.  the 
ou  niT'opcralor  must  recjui'st  ,i[ipro\<il  tor  an 
altern.itivf  iiicthnd  of  (  omplianc  e  in 
.11  I  rirdani  r  u  illi  paragr.iph  (f)  ot  this  ,M).  Thf 
request  should  m(  lude  an  assessment  of  tlic 
ctft'i  I  of  the  modification,  alteration,  or  rt-paii 
on  thi'  unsafe  i  ondition  acidressed  by  this 
■\U.  and.  if  the  unsafe  condition  has  not  been 
eliminated,  the  rwpiest  should  include 
spec  ifii   proposed  at  tions  to  .iddress  it. 

(jimpluirn  f  Kecjuired  as  indic  ated.  unless 
<u  1  omfdished  prev  i(iusl\' 

To  prevent  the  fuel  boost  pum[)  wiring 
hum  (  hafing,  whii  fi  i  ould  result  in  elec  tru  al 
an  ing  and  a  possible  fuel  tank  ignition 
sourc  e.  ai  (  Minplish  the  following: 

Inspections  and  Corrective  Action.<i 

(al  Within  :tO  davs  after  the  c^ffcMtive  date 
of  this  ,\D.  perform  a  one-lime  inspection  of 
the  maintenani  e  rec  tirds  of  the  airplane  to 
diMermine  it  tripping  of  the  fuel  boost  pump 
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c;irc:uit  breakers  has  been  reported  within  the 
last  30  days,  in  ac  c:ordanc:e  with  Part  1  of  the 
Ac:c:omplishment  Instructions  of  Fokker 
.Sen.ic:e  Bulletin  SBF28/28-04R.  dated 
September  1,  1999. 

(b)  If  resettable  or  unresettable  tripping  of 
the  circuit  breaker  of  the  fuel  boost  pump  is 
repcjrted  during  the  inspection  required  In 
paragraph  (a)  of  this  .M).  or  if  suc:h  tripping 
is  reported  at  anv  time  subsequent  to  that 
inspection:  Within  10  davs  after  the  dale  of 
the  inspection  or  anv  oc:c  urrence.  accomplish 
the  applicable  repair  (including  a  resistance 
check  and  inspections  of  the  wire  and 
c:onduit  lor  discrepancies),  in  accordance 
with  Part  2  of  the  Ac:c:omplishment 
Instructions  of  Fokker  Service  Bulletin 
SBF28/28-046.  dated  September  1.  1999.  If 
any  discrepancy  is  detec:ted  during  any   ■ 
inspection  performed  during  the  repair,  prior 
to  further  flight,  repair  in  ace  ordanc:e  with 
the  service  bulletin. 

(c)  In  the  event  of  any  resettable  or 
unresettable  tripping  of  the  circuit  breakers 
of  the  fuel  boost  pump  as  indicated  in 
paragraph  (b)  of  this  AD,  the  airplane  may  be 
operated  for  a  period  not  to  exceed  10  days 
after  the  occ:urrenc:e.  provided  the  cire:uit 
breaker  of  the  fuel  boost  pump  and  fuel  boost 
pump  switch  have  been  properly  deactivated 
and  placarded  for  flightcrew  awareness,  in 
accordance  with  the  F.'\A-approved  Master 
Minimum  Equipment  List  (MMEL). 

(d)  Within  30  days  after  the  effective  date 
of  this  AD.  perform  a  general  visual 
inspection  to  detect  signs  of  fuel  leakage  from 
the  wiring  c:onduits  of  the  fuel  boost  pumps, 
in  accordance  with  Part  1  of  the 
Accomplishment  Instructions  of  Fokker 
Service  Bulletin  F2B/28-04B.  dated 
September  1,  1999.  If  any  fuel  leakage  is 
detec:ted  during  the  inspection,  prior  to 
further  flight,  isolate  the  fuel  leak,  and  repair 
in  ac:c:ordance  with  Part  2  of  the 
Accomplishment  Instructions  of  the  service 
bulletin.  Thereafter,  repeat  the  inspection  at 
intervals  not  to  exe:eed  90  davs. 

Note  2:  For  the  purposes  of  this  AD,  a 
general  visual  inspection  is  defined  as:  "A 
visual  examination  of  an  interior  or  exterior 
area,  installation,  or  assembly  to  detect 
obvious  damage,  failure,  or  irregularity.  This 
level  of  inspet:tion  is  made  under  normally 
available  lighting  conditions  suc:h  as 
daylight,  hangar  lighting,  flashlight,  or  drop- 
light,  and  may  require  removal  or  opening  of 
access  panels  or  doors.  Stands,  ladders,  or 
platforms  may  be  required  to  gain  proximity 
lo  the  area  being  c:hec:ked.  ' 

Replacement  of  Wires 

(el  Replac  e  the  existing  three  single  wires 
(including  inspec:lions)  inside;  the  metal 
conduits  of  the  fuel  boost  pumps  with  three 
twisted  wires  protec:ted  by  a  pcjlyamide 
braidt^d  wire  sleeve,  in  accordanc  e  with  Part 
3  of  the  Ac:complishnic!nt  Instruc  tions  of 
Fokker  Servic;e  Bulletin  F28/28-046.  dattid 
September  1,  1999,  at  the  time  spec:ified  in 
paragraph  (el(l)  or  (e)l2)  of  this  AD.  as 
applicable.  If  any  disc:rBpanc:y  is  detec;ted 
during  any  inspection  required  bv  this 
paragraph,  prior  to  further  flight,  repair  in 
accordanc;e  with  the  servic:e  bulletin. 
Acc;omplishment  of  the  actions  required  by 
this  paragraph  c;onstitutes  terminating  ac:tion 
for  the  ac:tions  required  by  this  AD. 


(1)  For  airplanes  that  have  ace  umulaled 
lf!ss  than  40,000  total  flight  hours  as  ot  the 
effective  date  of  this  .^D;  Within  2  years  after 
the  effective  date  of  this  .^D. 

(2)  For  airplanes  that  have  ac  c  umulated 
40,000  or  more  total  flight  hours  as  of  the 
effec  tiye  date  of  this  AD:  Within  1  year  after 
the  effec;tive  date  of  this  ,\D 

Alternative  Methods  of  Compliance 

(f)  An  alternative  method  of  compliance  or 
adjustment  of  the  complianc:e  time  that 
provides  an  ac:c:eptable  level  of  safetv  ma\  be 
used  if  approved  by  the  Manager. 
International  Branch.  ANM-116.  FA.'V. 
Transport  Airplane  Direc:torate.  Operators 
shall  submit  their  requests  through  an 
appropriate  F.\A  Principal  .Maintenance 
Inspector,  who  may  add  c:omments  and  then 
send  it  to  the  Manager.  International  Branch. 
ANM-116. 

Note  3:  Information  conc:erning  the 
existenc:e  of  approved  alternative  methods  of 
complianc:e  with  this  .AD.  if  anv.  mav  be 
obtained  from  the  International  Branch. 
.ANM-116, 

Special  Flight  Permits 

(g)  Special  flight  permits  may  be  issued  in 
accordance  with  §§  21.197  and  21.199  of  the 
Federal  Aviation  Regulations  [14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  .AD 
c:an  be  acc;omplished. 

Incorporation  by  Reference 

(h)  The  ac:tions  shall  be  done  in  ac:cordance 
with  Fokker  Servicje  Bulletin  SBF28/28-046. 
dated  September  1.  1999.  This  incorporation 
by  reference  was  approved  by  the  Director  of 
the  Federal  Register  in  accordance  with  5 
I'.S.C.  552(a)  and  1  CFR  part  51.  Copies  may 
be  obtained  from  Fokker  Services  B.V..  P.O. 
Box  231,  2150  AENieuw-Vennep,  the 
Netherlands.  Copies  may  be  inspected  at  the 
F.AA,  Transport  Airplane  Direc:torate.  1601 
Lind  Avenue,  SW..  Renton.  Washington:  or  al 
the  Offic;e  of  the  Federal  Register.  800  North 
Capitol  Street.  NW..  suite  700.  Washington. 
DC. 

Note  4:  The  subject  of  this  .AD  is  addressed 
in  Dutc  h  airworthiness  directive  BLA  1999— 
114.  dated  September  13.  1999. 

(i)  This  amendment  bee  omes  ettee  tivi'  cjii 
lulv  11.  2000. 

Issued  in  Renton.  Washington,  on  Mav  25, 
2000. 
Donald  L.  Riggin, 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
|FR  Doc .  00-13694  Filed  6-5-00:  8:45  ami 

BILLING  CODE  491 0-1  ^-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  99-SW-62-AD;  Amendment 
39-11766;  AD  2000-11-18] 

RIN2120-AA64 

Airworthiness  Directives;  Eurocopter 
France  Model  SA-365C,  C1,  C2,  N,  and 
N1;  AS-365N2  and  N3;  and  SA-366G1 
Helicopters 

agency:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD) 
that  applies  to  Eurocopter  France  Model 
SA-365C.  Cl.  C2.  N.  and  Nl;  AS- 
365N2.  and  SA-366G1  helicopters.  That 
AD  currently  requires  inspecting  the 
tightening  torque  of  the  main  rotor  hub 
blade  attach  beam  spherical  thrust 
bearing  bolts  (bolts)  and  either  applying 
a  specified  torque  or.  if  necessary, 
inspecting  for  a  crack  in  the  metal 
components.  That  AD  also  requires 
replacing  the  spherical  thrust  bearing 
(bearing)  with  an  airworthy  bearing  if  a 
crack  is  found.  This  amendment 
requires  the  same  actions  as  the  existing 
AD.  but  adds  the  Eurocopter  France 
Model  AS-365N3  helicopter  to  the 
applicability.  This  amendment  is 
prompted  by  reports  of  cracks  in  the 
metal  components  of  the  bearing 
attachment  joint  and  the  need  to  add  the 
Eurocopter  France  Model  AS-365N3 
helicopter  to  the  applicability.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  loosening  of  bearing 
bolts  in  flight,  which  may  cause  cracks 
in  the  metal  components,  failure  of  the 
bearing,  and  subsequent  loss  of  control 
of  the  helicopter. 
EFFECTIVE  DATE:  July  1 1 .  2000. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Made).  Aviation  Safety  Engineer.  F.\.^. 
Rotorcraft  Directorate.  Regulations 
Group.  2601  Meacham  Blvd..  Fort 
Worth,  Texas  76137.  telephone  (817) 
222-5125. fax  (817)  222-5961. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 
bv  superseding  AD  99-21-24. 
Amendment  39-11369  (64  FR  55621. 
October  14.  1999).  which  applies  to 
Eurocopter  France  Model  SA-365C.  Cl. 
C2.  N.  and  Nl:  AS-365N2.  and  SA- 
366G1  helicopters,  was  published  in  the 
Federal  Register  on  February  29.  2000 
(65  FR  10727),  That  action  proposed  to 
require  requires  the  same  actions  as  the 
existing  AD.  but  adds  the  Eurocopter 
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France  Model  AS-365N3  helicopter  to 
the  applicability 

Interested  person.s  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 
proposal  or  the  FAA's  determination  of 
the  cost  to  the  public.  The  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed. 

The  FAA  estimates  that  101 
helicopters  of  U.S.  registry  will  be 
affected  by  this  AD.  that  it  will  take 
approximately  0.5  work  hour  per 
helicopter  and  approximately  3,000 
inspections  per  helicopter  over  the  life 
of  the  fleet  to  accomplish  the  required 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  ht)ur.  Required  parts 
will  cost  approximately  S3, 000  per 
helicopter.  Based  on  these  figures,  the 
total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $9,123,000, 
assuming  11  ship  sets  of  bearings  are 
replaced  on  the  fleet. 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  Stattis, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132 

For  the  reasons  discussed  above,  I 
certify  that  this  action:  (1)  Is  not  a 
"significant  regulatory  action"  under 
Executive  Order  128tjf>;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Prot;edures  (44 
FR  11034.  February  26.  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 


substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
b(!en  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Dcjcket  at  the  FAA,  Office  of  the 
Regional  Counsel.  Southwest  Region. 
2601  Meacham  Blvd..  Room  663,  Fort 
Worth,  Texas. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  44  T  S  C    106|gl.  4011  ),  44701 
§39.13    [Amended] 

2.  vSection  39.13  is  amended  by 
removing  Amendment  39-11369  (64  FR 
5,5621.  October  14,  1999),  and  by  adding 
a  new  airworthiness  directive  (AD), 
Amendment  39-11766,  to  read  as 
follows: 

200O-11-18     Eurocopter  France: 

Amendment  t<>-n7bfi,  Doi  ket  No,  99- 
,S\V.-(i:;-Al)   ,Su[)erse(ies  AD  99-21-24. 
Amendment  ^9-•[  13f.9.  Dot  ket  No   98- 
SVV  -7t -AD 
Applh  i}hilitv  EurcK  opter  VrdUf  e  Model 
.SA    tb.'.C,  (;i    (:2,  N,  .md  Nl.  .A,S-ifi,5N2  and 


N;i:  and  .SA-,3fif)C;i  heli(  ofjters,  (  ertificated 
in  anv  c;alegorv. 

Note  1:  This  .^D  applies  to  each  helicopter 
identified  in  the  preceding  appiit:abilitv 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  .in'H  subject  to  the  requirements  of  this 
AU.  For  helic:opters  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  (ompliante  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specifi(   proposed  actions  to  address  it. 

Complianre:  Required  within  ,550  hours 
time-in-servii:e  (TIS).  unless  accomplished 
previously,  and  thereafter  at  intervals  not  to 
exceed  550  hours  Tl.S. 

To  prevent  loosening  of  the  main  rotor  hub 
blade  attach  beam  spherical  thrust  bearing 
bolts  (bolts),  cracks  in  the  metal  components. 
failure  of  a  spherical  thrust  bearing  (bearing), 
and  subsequent  loss  of  control  of  the 
helicopter,  accomplish  the  following; 

(a)  Inspect  the  tightening  torque  of  the 
bolts  as  indicated  by  "A"  in  Figure  1 

(1)  If  tightening  torque  is  equal  to  or  less 
than  12  m.daN  (88  4  Ib-ft),  remove  the 
bearing  and  conduct  a  dye  penetrant 
inspection  for  cracks  on  the  two  contact 
surfaces  identified  as  "H"  in  Figure  1. 

(i)  If  a  crack  is  detected,  replace  the  bearing 
with  an  airworthy  bearing. 

(ii)  If  no  crack  is  detected,  reinstall  the 
bearing 

Note  2:  Eurocopter  France  Servic:e 
Bulletins  05  22.  05  24,  and  05.00.39,  all  dated 
lulv  17,  1998,  pertain  to  the  subject  of  this 
AD 

(2)  If  the  tightening  torque  is  greater  than 
12  m  daN  (88  4  Ib-ft).  then  tighten  the  torque 
to  19-22  m.daN  (140-162.2  Ib-ft). 

BILUNG  COOE  4910-1 3-U 
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(b)  An  alternative  method  of  f:ompliance  or 
rfdjiistment  of  the  cornpHanie  time  that 
provides  an  acceptable  level  of  safety  may  lie 
ii.sed  if  approved  by  the  Manager.  Regulations 
("iroup.  Rotori  raft  Directorate.  FAA 
Operators  shall  submit  their  requests  through 
an  KAA  Principal  Maintenance  Inspector, 
who  may  concur  or  i  omment  and  then  send 
it  ti)  the  Manager.  Kegulaticms  (Jrcuip. 

Note  3:  Information  ( (mt  erning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  mav  b«! 
obtained  from  the  Kegulaticms  Clroup. 

((  )  Spec  iai  flight  permits  may  be  issued  in 
accordance  with  i»ti21  1<»7  and  21  199  of  the 
Federal  Aviation  Regulations  (14  C:KR  21  197 
and  21.199)  to  operate  the  helicopter  to  a 
lo(.ation  where  the  re()uirements  of  this  AD 
can  be  accomplished. 

(d)  This  amentlment  becomes  effective  on 
luly  11,  2000. 

Note  4:  The  siibiei  t  of  this  ,\\)  is  atidressed 
in  Direction  CJent-rale  De  I. '.Aviation  Civile 
|Fran(  e)  AD's  9»- iH:)-044(Al  for  the  Model 
SA-.lfi.'iC.  98-:tH2-()24-(.\j  for  the  Model 
.SA-;16H.  and  9K-.tH4-()47(A)  lor  the  Model 
A.S-:ifi.')N  helicopters.  These  AU's  are  all 
dated  Septemt>«)r  23,  1998 

Issued  in  Fort  VVt)rth,  I'exas,  on  M.iv  26. 
2000. 

Kric  Brieff, 

Ai  tiiifi  MandfftT.  Hoton  mft  Ihnxtanitf. 
Aircmfl  Ortification  Service. 
|FR  D()(     0(>-14194  Filed  fV-fi-OO;  H:4.S  am] 
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DEPARTMEfTT  OF  TRANSPORTATION 
Federal  Aviation  Admlniatration 

14  CFR  Part  71 

[Airspace  Docket  No.  98-AAL-26] 

RIN2120-AA66 

Modification  and  Revocation  of  VOR 
and  Colored  Federal  Airways  and  Jet 
Routes;  AK 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 


SUMMARY:  This  action  revokes  one  jet 
route  (J-814R),  and  modifies  five  jet 
routes  (I-lll,  1-115.  1-127,  1-501  and  |- 
511).  three  Very  High  Frequency 
Omnidirectional  Range  {V(3R)  Federal 
airways  (V-319,  V-453  and  V-456),  and 
one  colored  Federal  airway  (G-8),  and 
located  in  Alaska.  The  FAA  is  taking 
this  action  for  the  following  reasons:  to 
realign  the  North  Pacific  (NOPAC)  Air 
Traffic  Service  (ATS)  route  structure;  to 
reflect  the  Adak  Nondirectional  Radio 
Beacon  (NDB),  AK,  decommissioning 
from  the  National  Airspace  System 
(NAS);  and  to  resolve  an  aeronautical 
charting  discrepancy.  This  action  will 
improve  the  management  of  air  traffic 


operations  in  Alaska  and  enhance 
safety. 

EFFECTIVE  DATE:  0901  UTC,  October  5, 
2000. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joseph  C.  White,  Airspace  and  Rules 
Division,  ATA-400,  Office  of  Air  Traffic 
Airspace  Management,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone:  (202)  267-8783. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  April  14,  1999,  the  FAA  proposed 
to  amend  14  CFR  part  71  (part  71)  to 
revoke  one  jet  route,  and  to  modify  five 
jet  routes,  three  VOR  Federal  airways, 
and  one  colored  Federal  airway  in 
Alaska  (64  FR  18392).  This  action  was 
considered  necessary  due  to 
overlapping  jet  routes,  decommissioning 
of  the  Adak  NDB,  and  the  existence  of 
obsolete  fixes  still  shown  on  jet  routes. 
Interested  parties  were  invited  to 
participate  in  this  rulemaking  by 
submitting  written  comments  on  the 
proposal  to  the  FAA.  No  comments 
were  received.  Except  for  editorial 
changes,  this  amendment  is  the  same  as 
that  proposed  in  the  notice. 

The  Rule 

This  action  amends  part  71  by 
revoking  one  jet  route  (J-814R),  and 
modifying  five  jet  routes  (J— 111,  J-115, 
1-127,1-501,  and  |-511).  three  VOR 
Federal  airways  (V-319,  V-453,  and  V- 
456),  and  one  colored  Federal  airway 
(G-8),  in  Alaska.  The  FAA  is  taking  this 
action  for  the  following  reasons. 

Segments  of  [-1 1 1  from  Anchorage  to 
Middleton  Island  to  the  noncompulsory 
reporting  point  SNOUT  overlap  existing 
I-804R  segments  and  are  not  used.  This 
action  revises  the  legal  description  of  J- 
1 1 1  to  reflect  this  change. 

Jet  Route  )-115  and  Colored  Federal 
Airway  G-8  use  Adak  NDB  which  will 
be  decommissioned.  The  new  NDB  on 
Adak  Island  will  be  named  Mount 
Moffett  NDB.  This  action  changes  the 
legal  descriptions  of  1-115  and  G— 8  to 
show  the  new  NDB, 

Jet  Routes  J-127,  J-501,  J-511,  and  J- 
814R  terminate  at  AUGIN.  MIXER, 
ENCOR,  and  PANTT  fixes  which  were 
once  part  of  the  NOPAC  ATS  route 
structure  and  these  fixes  are  no  longer 
required  for  air  traffic  control  (ATC) 
purposes.  As  a  result,  the  FAA  is 
revising  1-127,  1-501,  and  1-511  to 
refiect  this  change  in  route  structure  and 
revoking  )-814R  as  this  route  is  no 
longer  needed  for  ATC  purposes. 

Alaskan  Federal  Airways  V-319  and 
V— 453  are  being  amended  by  adding 
and  converting  non-part  95  segments  to 


VOR  Federal  airway  segments.  Non-part 
95  segments  are  routes  that  are 
nonregulatory,  uncharted,  and  are  not 
subject  to  the  requirements  of  part  95, 
instrument  flight  rules  (IFR)  altitudes. 
The  conversion  of  these  non-part  95 
segments  to  VOR  Federal  airway 
segments  will  add  to  the  IFR  airway  and 
route  infrastructure  in  Alaska.  The  new 
VOR  Federal  airway  segments,  unlike 
the  non-part  95  segments,  will  enable 
the  FAA  to  provide  charted  flight 
procedural  information  to  the  pilots 
pertaining  to  navigational  guidance, 
minimum  en  route  altitudes  and 
minimum  obstruction  clearance 
altitudes  information,  thereby 
enhancing  safety. 

Alaskan  Federal  Airway  V— 456  is 
amended  to  correct  a  discrepancy  on 
how  the  airway  is  depicted  on  the  IFR 
En  route  L-3/L— 4  Low  Altitude — Alaska 
Chart  and  the  Kodiak  Aeronautical 
Sectional  Chart,  The  outbound  radial 
from  King  Salmon  is  032°  on  the 
sectional  chart  and  033°  on  the  en  route 
chart.  The  current  legal  description  for 
V— 456  includes  an  intersection  (King 
Salmon  053°  and  Kenai  239°)  which 
will  be  removed  to  correct  the 
discrepancy.  The  course  from  King 
Salmon  to  Kenai  (032.71°)  will  resolve 
to  033°  once  the  intersection  is 
removed.  This  action  will  make  the 
route  segment  a  straight  line  and  will 
not  affect  the  fixes  STREW,  BITOP,  or 
COPPS  on  V^56. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  action:  (1)  Is  not 
a  "significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

Jet  routes,  green  Federal  airways,  and 
Alaskan  VOR  Federal  airways  are 
published  in  paragraph  2004,  paragraph 
6009(a),  and  paragraph  6010(b), 
respectively,  of  FAA  Order  7400, 9G, 
Airspace  Designations  and  Reporting 
Points,  dated  September  1,  1999,  and 
effective  September  16,  1999,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  jet  routes,  green  Federal 
airway,  and  Alaskan  VOR  Federal 
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airways  listed  in  this  document  will  be 
published  subsequently  in  or  removed 
from  the  order. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1,  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  ll,S.C.  106(g).  40103.  401  l.l, 
40120;  F.O'  10854,  24  FR  95fi,5.  3  CFR.  1959- 
1963  Comp.,  p.  389. 

§71.1     [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400, 9G,  Airspace 
Designations  and  Reporting  Points, 
dated  September  1,  1999.  and  effective 
September  16.  1999.  is  amended  as 
follows: 

Parn^rafjh  2004     Jet  Routes 
***** 

1-111     jRevisedl 

From  Nome.  AK.  via  Unalakleet,  AK: 
McGralh.  .^K:  .\nc:horage,  AK. 
***** 

1-115     (Revised) 

From  Shemva.  AK.  NDB;  Mount  Moffett, 
AK.  NDB:  Dutch  Harbor,  AK.  NDB:  Cold  Bav. 
AK;  King  Salmon.  AK;  INT  King  Salmon  0.53= 
and  Kenai,  AK.  239°  radials;  Kenai: 
Anchorage.  AK;  Fairbanks,  AK;  Chandalar. 
AK.  NDB:  to  Deadhorse.  AK, 


1-127     (Revised] 

From  King  Salmon,  AK;  to  INT  King 
Salmon  042  and  Anchorage.  AK.  246" 
radials. 


J-501     (Revised] 

From  San  Marcu.s.  C.^,  via  Big  Sur.  CA; 
Point  Reyes.  CA,  via  Rogue  Valley.  OR: 
Hoquiam.  VVA:  INT  Hoquiam  354'  and 
Tatoosh.  VVA.  162'  radial.s;  Tatoosh;  Cape 
Scott.  BC.  Canada.  NDB;  Sandspit.  BC. 
Canada;  Biorka  Island,  AK;  Yakutat.  AK: 
Johnstone  Point.  AK;  Anchorage,  AK; 
Sparrevohn,  AK;  Bethel.  .^K;  excluding  the 
airspace  within  Canada. 


1-511     (Revised) 

From  Dillingham.  AK;  .Anchorage.  AK;  Big 
Lake.  AK:  Gulkana.  .\K:  to  Burwash  Landing. 


YT,  Canada.  NDB.  excluding  the  portion 
which  lies  over  Canadian  territorv. 


i-814R     (Revoked) 

***** 

Paragraph  600f)lal     Green  Federal  Ainwvs 
***** 

G-8     [Revised] 

From  Shemva.  AK.  NDB;  20  AGL.  Mount 
Moffet.  NDB.  AK:  20  AGL.  Dutch  Harbor.  AK. 
NDB;  20  .\GL.  INT  Dutch  Harbor  NDB  04 r 
and  Elfee,  AK.  NDB  253'  bearings;  20  AGL. 
Elfee  NDB;  20  AGL  Saldo,  AK.  NDB;  INT 
Saldo  NDB  054'  and  Kachemak.  AK.  NDB 
269'  bearings;  to  Kachemak  NDB.  From 
Campbell  Lake.  AK,  NDB:  Glenallen.  AK, 
NDB;  I.NT  Glenallen  .NDB  052'  and  Nabesna, 
.'\K.  NDB  252-  bearings;  Nabesna  NDB. 
***** 

Paragraph  ftOWIbl     Alaskan  VOR  Federal 
Ainvavs 


V-319     [Revised] 

F'rom  Yakutat.  AK,  via  Johnstone  Point, 
AK;  INT  Johnstone  Point  286'  and 
.•\nchorage.  AK,  117'  radials;  Anchorage: 
Sparrevohn,  AK;  Bethel.  AK:  Hooper  Bav. 
AK;  Nanwak.  AK,  NDB;  to  Kipnuk,  AK. ' 
***** 

V-453     (Revised] 

From  King  Salmon,  AK;  Dillingham.  AK: 
INT  Dillingham  308'  and  Bethel.  AK.  143 
radials;  Bethel:  to  Unalakleet,  .\K. 


V-456     (Revised] 

From  Cold  Bay,  AK;  King  Salmon.  .\K: 
Kenai,  AK;  Anchorage.  AK;  Big  Lake.  .^K: 
Gulkana.  AK:  to  Northway.  ,-\K. 
***** 

Issued  in  Washington.  DC,  on  Mav  30. 
2000, 

Reginald  C.  Matthews, 
Manager.  Airspace  and  Rules  Division. 
(FR  Doc,  00-14044  Filed  6-5-00;  8;45  am] 
BILUNG  CODE  4910-13-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  573 

[DocltetNo.  98F-0196] 

Food  Additives  Permitted  in  Feed  and 
Drinking  Water  of  Animals;  Selenium 
Yeast 

agency:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 


regulations  for  food  additives  permitted 
in  feed  to  provide  for  the  safe  use  of 
selenium  yeast  as  a  source  of  selenium 
in  animal  feeds  intended  for  chickens. 
This  action  is  in  response  to  a  food 
additive  petition  filed  by  Alltech 
Biotechnology  Center. 
DATES:  This  rule  is  effective  June  6. 
2000.  Submit  written  objections  and 
requests  for  a  hearing  by  July  6.  2000. 
ADDRESSES:  Submit  written  objections  to 
the  Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration. 
5630  Fishers  Lane,  rm,  1061.  Rockville. 
MD  20852. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nelson  Chou.  Center  for  Veterinarv 
Medicine  (HFV-228).  Food  and  Drug 
Administration.  7500  Standish  PI.. 
Rockville,  MD  20855.  301-827-0161, 
SUPPLEMENTARY  INFORMATION: 

L  Background 

In  a  notice  published  in  the  Federal 
Register  of  May  12,  1998  (63  FR  26193), 
FDA  announced  that  a  food  additive 
petition  (animal  use)  (FAP  2238)  had 
been  filed  bv  Alltech  Biotechnology 
Center,  3031  Catnip  Hill  Pike. 
Nicholasville.  KY  40356,  The  petition 
proposed  to  amend  the  food  additive 
regulations  in  §573.920  Selenium  (21 
CFR  573.920)  to  provide  for  the  safe  use 
of  selenium  yeast  as  a  source  of 
selenium  in  animal  feeds  intended  for 
use  in  poultr\\  The  notice  of  filing 
provided  for  a  60-day  comment  period 
on  the  petitioner's  environmental 
assessment.  No  comments  have  been 
received. 

n.  Conclusion 

FDA  concludes  that  the  data  establish 
the  safety  and  utility  of  selenium  yeast, 
for  use  in  feeds  for  chickens,  and  the 
food  additive  regulations  should  be 
amended  as  set  forth  below. 

III.  Public  Disclosure 

In  accordance  with  §571, 1(h)  (21  CFR 
571, 1(h)).  the  petition  and  the 
documents  that  FDA  considered  and 
relied  upon  in  reaching  its  decision  to 
approve  the  petition  are  available  for 
inspection  at  the  Center  for  \'eterinar\ 
Medicine  by  appointment  with  the 
information  contact  person  listed  above. 
As  provided  in  §  571, 1(h),  the  agency 
will  delete  from  the  documents  any 
materials  that  are  not  available  for 
public  disclosure  before  making  the 
documents  available  for  inspection. 

IV.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.32(r)  that  this  action  is  of  a  type 
that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
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the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

V.  Objections  and  Hearing  Requests 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  file  with  the  Dockets  Management 
Branch  (address  above)  written 
objections  by  July  6,  2000.  Each 
objection  shall  be  separately  numbered, 
and  each  numbered  objection  shall 
specify  with  particularity  the  provisions 
of  the  regulation  to  which  objection  is 
made  and  the  grounds  for  the  objection. 
Each  numbered  objection  on  which  a 
hearing  is  requested  shall  specifically  so 
state.  Failure  to  request  a  hearing  for 
any  particular  objection  shall  constitute 
a  waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event 
that  a  hearing  is  held.  Faihire  to  include 
such  a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
are  to  be  submitted  and  are  to  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

List  of  Subjects  in  21  CFR  Part  573 

Animal  feeds,  Food  additives. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  573  is  amended  as  follows: 

PART  573— FOOD  ADDITIVES 
PERMITTED  IN  FEED  AND  DRINKING 
WATER  OF  ANIMALS 

1.  The  authority  citation  for  21  CFR 
part  573  continues  to  read  as  follows: 

Authority:  21  V.S.V..  121.  342.  :i4H 

2  Section  573.920  is  amended  by 
revising  paragraph  (b)  and  by  adding 
paragraph  (h)  to  read  as  follows: 

§573.920    Selenium. 

***** 

(b)  The  food  additive  selenium  is  a 
nutrient  administered  in  animal  feed  as 
sodium  selenite  or  sodium  selenate  or  in 
a  controlled-release  sodium  selenite 
bolus,  as  provided  in  paragraphs  (f)  and 
(g)  of  this  section,  or  as  selenium  yeast. 


as  provided  in  paragraph  (h)  of  this 

section. 

***** 

(h)  The  additive  selenium  yeast  is 
added  to  complete  feed  for  chickens  at 
a  level  not  to  exceed  0.3  part  per 
million.  Usage  of  this  additive  must 
conform  to  the  requirements  of 
paragraphs  (e)  and  (f)  of  this  section. 

Dated:  Mav  26.  2000 
Andrew  A.  Beaulieu, 
Ai  tinfi  Uirvctor,  Center  for  Veterinary 
Medicine. 
IKK  Doc.  00-14214  Filed  H-5-()0:  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 
Minerals  Management  Service 

30  CFR  Part  250 

Oil  and  Gas  and  Sulphur  Operations  In 
the  Outer  Continental  Shelf- 
Corrections 

AGENCY:  Minerals  Management  Service 

(MMS).  Interior. 

action:  Correcting  amendments. 


SUMMARY:  This  document  makes 
technical  corrections  to  regulations  that 
were  published  in  various  Federal 
Register  documents  and  are  codified  in 
the  Code  of  Federal  Regulations  under 
Title  30 — Minerals  Resources,  Parts 
200-269  The  changes  are  necessary  to 
correct  a  citation  and  a  reference  to  a 
section  of  a  document  incorporated  by 
reference. 

EFFECTIVE  DATE:  June  6,  2000. 
FOR  FURTHER  INFORMATWN  CONTACT: 
Alexis  London,  Rules  Processing  Team, 
Engineering  and  Operations  Division. 
(703) 787-1600. 
SUPPLEMENTARY  INFORMATION: 

Background 

These  correcting  amendments  affect 
all  offshore  operators  and  lessees.  The 
following  describes  the  two  minor 
corrections  we  are  making. 

On  May  29,  1998  (63  FR  29478).  MMS 
published  a  final  rule  commonly  known 
as  the  "redesignation"  rule,  which 
assigned  new  section  numbers  to  each 
section  in  30  CFR  part  250  (Oil  and  Gas 
and  Sulphur  Operations  in  the  Outer 
Continental  Shelf)-  The  purpose  was  to 
allow  MMS  to  logically  format  the 
subparts  in  the  future  without  further 
renumbering.  In  the  process  of 
redesignating  the  regulations,  we  missed 
correcting  a  citation  in  30  CFR 
250  613(a).  That  section  references  the 
citation  "§250.91".  which  should  have 
been  changed  to  "§250.601"  and  is  now 
being  corrected 


In  §  250.198(e).  our  regulations 
incorporate  various  documents  by 
reference  and  these  documents  are  then 
referenced  in  other  sections  of  the 
regulations.  One  of  these  documents  is 
API  RP  14H.  Recommended  Practice  for 
Installation.  Maintenance  and  Repair  of 
Surface  Safety  Valves  and  Underwater 
Safety  Valves  Offshore.  This  document 
is  referenced  in  §  250.804(a)(4)  as  "API 
RP  14H,  Section  4,  Table  2".  However, 
there  are  no  tables  in  Section  4  of  API 
RP  14H  and  the  reference  should  have 
been  to  "Section  6"  rather  than  "Section 
4".  We  are  correcting  §  250.804(a)(4)  to 
simply  reference  document  "API  RP 
14H"  without  designating  a  specific 
section  of  the  document. 

Need  for  Correction 

As  published,  the  final  regulations 
contain  errors  which  may  prove  to  be 
misleading,  and  are  in  need  of 
clarification. 

List  of  Subject  in  30  CFR  Part  250 

Continental  shelf,  Environmental 
impact  statements.  Environmental 
protection.  Government  contracts. 
Incorporation  by  reference. 
Investigations.  Mineral  royalties.  Oil 
and  gas  development  and  production. 
Oil  and  gas  exploration,  Oil  and  gas 
reserves.  Penalties.  Pipelines.  Public 
lands — mineral  resources.  Public 
lands — rights-of-way,  Reporting  and 
recordkeeping  requirements,  Sulphur 
development  and  production.  Sulphur 
exploration.  Surety  bonds. 

Accordingly.  30  CFR  Part  250  is 
corrected  by  maldng  the  following 
correcting  amendments: 

PART  250-OIL  AND  GAS  AND 
SULPHUR  OPERATIONS  IN  THE 
OUTER  CONTINENTAL  SHELF 

1.  The  authority  citation  for  part  250 
continues  to  read  as  follows: 

Authority:  43  U.S.C.  1331  et  seq. 
§250.613    [Corrected] 

2.  In  §250.613,  paragraph  (a),  in  the 
first  sentence,  the  citation  "§  250.91"  is 
revised  to  read  "§  250.601". 

§250.804    [CoffMrted] 

3.  In  §  250.804.  paragraph  (a)(4),  in 
the  second  sentence,  the  reference  to 
"API  RP  14H,  Section  4.  Table  2."  is 
revised  to  read  "API  RP  14H." 

Dated:  May  24.  2000. 
|ohn  V.  Mirabelia, 

Acting  Chief.  Engineering  and  Operations 

Division 

(FR  Doc.  00-13867  Filed  6-5-00;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  117 
CGD1 1-00-003 
RIN2115-AE47 

Drawbridge  Operating  Regulations; 
China  Basin,  Mission  Creek,  San 
Francisco,  CA 

AGENCY:  Coast  Guard.  DOT. 
ACTION:  Temporar\'  final  rule. 


SUMMARY:  The  Commander.  Eleventh 
Coast  Guard  District  is  temporarily 
changing  the  regulation  governing  the 
Third  Street  Drawbridge.  Mile  0.0. 
across  Mission  Creek.  China  Basin,  San 
Francisco,  CA.  The  drawbridge  need  not 
open  for  vessel  traffic  and  may  remain 
in  the  closed-to-navigation  position 
from  8:30  a.m.  to  10:30  a.m.  on  July  9. 
2000.  This  temporary  rule  is  issued  to 
allow  the  public  to  cross  the  bridge  to 
participate  in  the  scheduled  Second 
Annual  Chronicle  Marathon,  a 
community  event. 

DATES:  This  temporary'  rule  is  effective 
from  8:30  a.m.  to  10:30  a.m.  on  lulv  9. 
2000. 

ADDRESSES:  The  public  docket  and  all 
documents  referred  to  in  this  notice  will 
be  available  for  inspection  and  copying 
at  offices  of  the  Commander  (oan-2). 
Building  50-6.  Eleventh  Coast  Guard 
District.  Coast  Guard  Island.  Alameda. 
CA  94501-5100  50-6.  between  7  a.m. 
and  4  p.m..  Monday  through  Friday, 
except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  H.  SuloufT.  Chief,  Bridge  Section, 
Eleventh  Coast  Guard  District,  Building 
50—6  Coast  Guard  Island,  Alameda,  CA 
94501-5100,  telephone  510^37-3516. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
regulation.  Under  5  U.S.C.  553(b)(B),  the 
Coast  Guard  finds  that  good  cause  exists 
for  not  publishing  an  NPRM.  This  rule 
is  being  promulgated  without  an  NPRM 
due  to  the  short  time  frame  available 
between  the  submission  of  the  request 
by  the  Department  of  Public  Works  of 
the  City  of  San  Francisco  and  the  date 
of  the  event.  Under  5  U.S.C.  553(d)(3), 
the  Coast  Guard  finds  that  good  cause 
exists  for  making  this  rule  effective  less 
than  30  days  after  publication  in  the 
Federal  Register. 

Background  and  Purpose 

On  May  10,  2000,  the  Department  of 
Public  Works  of  the  City  of  San 


Francisco  requested  a  temporary  change 
to  the  operation  of  the  Third  Street 
Bridge  across  Mission  Creek.  China 
Basin  at  Mile  (0.0)  in  San  Francisco. 
California.  The  Third  Street  Drawbridge 
navigation  span  provides  vertical 
clearance  of  8  feet  above  MLLW  in  the 
closed-to-navigation  position. 
Navigation  on  the  waterway  consists  of 
both  commercial  and  recreational 
watercraft.  Presently,  the  draw  is 
required  to  open  on  signal  if  at  least  one 
hour  advance  notice  is  given.  The  City 
requested  the  drawbridge  be  permitted 
to  remain  closed  to  navigation  from  8:30 
a.m.  to  10:30  a.m.  on  July  9.  2000. 
During  this  time  the  bridge  will  be 
crossed  by  participants  in  the  scheduled 
Second  Annual  Chronicle  Marathon. 
This  temporary  drawbridge  operation 
amendment  has  been  coordinated  with 
the  waterway  users.  No  objections  to  the 
proposed  rule  were  raised. 

Regulatory  Evaluation 

This  temporary  rule  is  not  a 
"significant  regulatory  action"  under 
section  3(f)  of  Executive  Order  12866 
and  does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  Order.  It  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget  under  that 
Order.  It  is  not  a  "significant"  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040,  February'  26,  1979).  The 
Coast  Guard  expects  the  econorrfic 
impact  of  this  temporary  rule  to  be  so 
minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  io(e)  of  the 
regulatory  policies  and  procedures  of 
DOT  is  uimecessary.  This  is  because 
waterway  traffic  is  not  likely  to  be 
delayed  more  than  two  hours. 

Small  Entities 

Under  the  Regulatory  Flexibilitv  Act 
(5  U.S.C.  601-612),  the  Coast  Guard 
must  consider  whether  this  temporary' 
rule  will  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  term  "small  entities" 
comprises  small  businesses  and  not-for- 
profit  organizations  that  are 
independently  owned  and  operated  and 
are  not  dominant  in  their  fields  and 
government  jurisdictions  with 
populations  of  less  than  50,000. 

This  rule  will  be  in  effect  for  only  2 
hours  early  in  the  day  and  the  Coast 
Guard  expects  the  impact  of  this  action 
to  be  minimal.  Therefore,  the  Coast 
Guard  certifies  under  5  U.S.C.  605(b). 
that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 


Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121). 
we  offer  to  assist  small  entities  in 
understanding  the  rule  so  that  they 
could  better  evaluate  its  effects  on  them 
and  participate  in  the  rulemaking 
process.  Any  individual  that  qualifies 
or.  believes  he  or  she  qualifies  as  a  small 
entity  and  requires  assistance  with  the 
provisions  of  this  rule,  may  contact 
David  H.  Sulouff.  Chief.  Bridge  Section. 
Eleventh  Coast  Guard  District.  Building 
50-6,  Coast  Guard  Island.  Alameda.  CA 
94501-5100.  telephone  510-437-3516. 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501-3520). 

Federalism 

We  have  analyzed  this  rule  under  the 

principles  and  criteria  contained  in 
Executive  Order  13132.  and  have 
determined  that  this  rule  does  not  have 
implications  of  federalism  under  that 
Order. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995 (2  U.S.C. 1531-1538) governs 
the  issuance  of  Federal  regulations  that 
require  unfunded  mandates.  An 
unfunded  mandate  is  a  regulation  that 
requires  a  State,  local,  or  tribal 
government  or  the  private  sector  to 
incur  direct  costs  without  the  Federal 
Government's  having  first  provided  the 
funds  to  pay  those  unfunded  mandate 
costs.  This  rule  will  not  impose  an 
unfunded  mandate. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  E.O.  12630. 
Governmental  Actions  and  Interference 
with  Constitutionallv  Protected  Property 
Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
ih  sections  3(a)  and  3(b)(2)  of  E.O. 
12988.  Civil  Justice  Reform,  to  minimize 
litigation,  eliminate  ambiguity,  and 
reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under  E.O. 
13045.  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  This  rule  is  not  an  economically 
significant  rule  and  does  not  concern  an 
environmental  risk  to  health  or  risk  to 
safety  that  may  disproportionately  affect 
children. 
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Environmental 

Tho  (loast  Guard  considered  tho 
enviruninental  impact  of  this  temporary 
rule  anil  concluded  that  under  Clhapter 
2.B.2  and  Figure  2-1.  32(e)  of 
Commandant  Instruction  M1H475.1C. 
this  temporary'  rule  is  categorically 
excluded  from  further  environmental 
documentation.  A  "Categorical 
Exclusion  Determination"  is  available  in 
the  docket  for  inspection  or  copying 
where  indicated  under  ADDRESSES 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Cuard  amends  Part 
1 1 7  of  Title  33.  Code  of  Federal 
Regulations,  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  Part  117 
continties  to  read  as  follows: 

Authority:  H  I    .^  C   .Sci    499.  4MI:KK  1  4(.: 
i  1  Ct'K  1  O'.-Kx).  s.'i  lion  1  17  :!2,T  rtlsd  issued 
iiiiiltT  llif  .iiilhiinlv  1)1  I'ub   1,.  lO^-itt"    1IH> 
Stdt    '){))') 

2  From  830  a.m.  to  10:30  am.  |ulv 
9.  2000.  «i  1 17.149  is  suspended  and  a 
new  *»  117.T148  is  temporarily  added  to 
read  as  follows: 

§117.T148    China  Basin,  Mission  Creek. 

The  draw  of  the  Third  .Street 
Drawbridge,  ("hina  Basin  mile  (0.0).  at 
.San  Franc:is(  o.  Califoriua  need  not  optm 
from  H:30  dm  to  10:30  a.m.  on  [ulv  9. 
2000.  During  this  time  it  ma\'  remain 
closed  to  navigation 

D.it.'il    W.w  j'l    JlllM) 
T.H.  Collins, 

V'/i  r  .\duiirai.  IS.  (.'ou.s7  l-iiunt.  ( ■<ininii:n:iir 
t'lr\rnth  C.ttosl  Guard  Distm  I 
If-Kllu,     l)(V- 14042  fi  I.'. i  (.-.",    00:  M  4'.  .1111  i 
BILLING  CODE  4910-1$-U 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Pan  117 

[CGD07-0O-O53] 

RIN2115-AE47 

Drawbridge  Operation  Regulations; 
Atlantic  intracoastal  Waterway,  Mile 
1084.6,  Miami,  FL 

agency:  Coast  (luard.  DOT. 
ACTION:  Temporary  final  rule  with 
rei}uest  for  comments. 


SUMMARY:  Commandt^r,  Seventh  Coast 
Guard  District  is  temporarily  changing 
the  regulations  governuig  the  West  79th 


.Street  C^auseway  Bridge,  mile  1084.6 
across  the  Atlantic:  Intracoastal 
Waterway  at  Palm  Beach.  Florida.  This 
temporary  rule  establishes  scheduled 
openings  every  30  minutes.  Monday 
through  Saturday,  from  7  am.  to  6  p.m., 
starting  Thursday.  May  2.S.  2000, 
through  February  28.  2001.  The 
drawbridge  will  open  on  demand  during 
all  other  periods  including  holidays  and 
Sundays.  This  action  is  necessary  to 
facilitate  rehabilitation  of  the 
drawbridge. 

DATES:  This  rule  is  effective  from  May 
25.  2000.  to  February  28.  2001 
Comments  must  be  received  by 
September  29.  2000 
ADDRESSES:  Comments  and  material 
rec:eived  from  the  public,  as  well  as 
documents  indicated  in  this  preamble  as 
being  available  in  the  docket,  are  part  of 
docket  1CGD07-0(>-O53|  and  are 
available  for  inspection  or  copying  at 
Commander  (obr).  Seventh  Coast  Guard 
District.  909  S  E.  1st  Avenue.  Room 
406.  Miami.  FL  33131  between  8  a.m. 
and  4:30  p.m..  Monday  through  Friday, 
except  Federal  holidays. 
FOR  FURTHER  INFORMATKJN  CONTACT:  Mr. 
Barr\'  Dragon.  Project  Officer.  Seventh 
Coast  Guard  District,  at  (30.5)  415-6743. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
regulation   I'nder  5  L'.S.C;.  553(b)(B).  the 
Coast  (iilard  finds  that  good  c;ause  exists 
for  not  publishing  an  NPRM.  Publishing 
an  NPRM  is  impracticable  because  we 
received  notK:e  of  this  rehabilitation 
very  r«H:»'ntly.  not  leaving  time  for  a 
NPRM. 

Cnder  5  USC,  .=S53(d)(3).  the  C;oast 
(juard  finds  that  good  cause  exists  for 
making  this  rule  effective  less  than  30 
days  after  publication  in  the  Federal 
Register.  We  rec.eived  nc)tic:e  of  this 
rehabilitation  very  recently,  not  leaving 
time  for  a  delayed  effective  date. 

Request  for  Comments 

We  encourage  you  to  partic :ipat(>  in 
this  rulemaking  by  submitting 
comments  and  related  material   If  you 
(id  so,  please  include  your  name  and 
address,  identify  the  docket  number  for 
this  rulemaking  iC:GD07-00-053l. 
indicate  the  specific  section  of  this 
document  to  which  »!ach  c;omment 
applies,  and  give  the  reason  for  each 
comment  Please*  submit  all  comments 
and  related  material  in  an  unbound 
format,  no  larger  than  8'  j  by  11  inches, 
suitable  for  copying.  If  you  would  like 
to  know  they  reached  us,  please  enclose 
a  stamped,  self-addressed  postcard  or 
envelope.  We  will  consider  all 


comments  and  material  received  during 
the  comment  period.  We  may  change 
this  temporary  rule  in  view  of  them. 

We  do  not  now  plan  to  hold  a  public 
meeting.  But  you  may  submit  a  request 
for  a  meeting  by  writing  to  the  address 
under  ADDRESSES,  explaining  why  one 
would  be  beneficial.  If  the  Coast  Guard 
determines  that  a  public  meeting  would 
aid  this  rulemaking,  we  will  hold  one  at 
a  time  and  place  announced  by  a  later 
notice  in  the  Federal  Register. 

Discussion  of  the  Rule 

The  West  79th  Street  Causeway 
Drawbridge,  mile  1084.6.  across  the 
Atlantic  Intracoastal  Waterway,  has  a 
vertical  clearance  of  19.5  feet  at  mean 
high  water  and  a  horizontal  clearance  of 
90  feet  between  fenders.  The  existing 
operating  regulations  in  33  CFR  117.5 
require  the  bridge  to  open  promptly  and 
fully  for  the  passage  of  vessels  when  a 
request  to  open  is  given. 

The  Florida  Department  of 
Transportation  requested  from  the  Coast 
Guard  on  May  9.  2000.  that  the  West 
79th  Street  Causeway  Drawbridge 
operations  he  temporarily  changed  to 
allow  for  rehabilitation  of  the 
drawbridge.  This  temporary  rule  change 
to  the  drawbridge  operating  regulations 
will  allow  the  drawbridge  owner  or 
operator  to  open  every  thirty  minutes. 
Monday  through  Saturday,  from  7  a.m. 
to  6  p.m..  starting  Thursday,  May  25. 
2000  through  Februar>-  28.'2001.' 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040,  Februar>'  26,  1979).  The 
Coast  Guard  expects  the  economic 
impact  of  this  proposal  to  be  minimal 
because  the  bridge  will  still  open  at  30 
minute  intervals  and  on  demand  during 
evenings,  Sundays,  and  holidays. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities  '  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 
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The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  rule  will  affect  the  following 
entities,  some  of  which  may  be  small 
entities:  owners  or  operators  of  vessels 
intending  to  transit  the  Intracoastal 
waterway  at  mile  1084.6.  Although  this 
temporary'  rule  will  be  in  effect  for  nine 
months,  vessel  traffic  can  still  pass 
through  the  drawbridge  every  30 
minutes  during  weekdays  and  Saturday, 
and  on  demand  at  all  other  times. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121). 
we  offer  to  assist  small  entities  in 
understanding  the  rule  so  that  they 
could  better  evaluate  its  effects  on  them 
and  participate  in  the  rulemaking 
process.  If  the  rule  would  affect  your 
small  business,  organization,  or 
government  jurisdiction  and  you  have 
questions  concerning  is  provisions  or 
options  for  compliance,  please  contact 
the  person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT  for  assistance  in 
understanding  and  participating  in  this 
rulemaking. 

We  also  nave  a  point  of  contact  for 
commenting  on  actions  by  employees  of 
the  Coast  Guard.  Small  businesses  may 
send  comments  on  the  actions  of 
Federal  employees  who  enforce,  or 
otherwise  determine  compliance  with 
Federal  regulations  to  the  Small 
Business  and  Agriculture  Regulatory- 
Enforcement  Ombudsman  and  the 
Regional  Small  Business  Regulatory 
Fairness  Boards.  The  Ombudsman 
evaluates  these  actions  annually  and 
rates  each  agency's  responsiveness  to 
small  business.  If  you  wish  to  comment 
on  actions  bv  employees  of  the  Coast 
Guard,  call  i-888-REG-FAIR  (1-888- 
734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

We  have  analyzed  this  rule  under 
Executive  Order  13132  and  have 
determined  that  this  rule  does  not  have 
implications  for  federalism  under  that 
Order. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  governs 
the  issuance  of  Federal  regulations  that 
require  unfunded  mandates.  An 
unfunded  mandate  is  a  regulation  that 


requires  a  state,  local,  or  tribal 
government  or  the  private  sector  to 
incur  direct  costs  without  the  Federal 
Government's  having  first  provided  the 
funds  to  pay  those  unfunded  mandate 
costs.  This  rule  will  not  impose  an 
unfunded  mandate. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  E.O.  12630, 
Governmental  Actions  and  Interference 
with  Constitutionally  Protected  Property 
Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  E.O. 
12988,  Civil  Justice  Reform,  to  minimize 
litigation,  eliminate  ambiguity,  and 
reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under  E.O. 
13045,  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  This  rule  is  not  an  economically 
significant  rule  and  does  not  concern  an 
environmental  risk  to  health  or  risk  to 
safety  that  may  disproportionately  affect 
children. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  under  figure  2-1 . 
paragraph  (32)(e).  of  Commandant 
Instruction  M16475.1C.  this  rule  is 
categorically  excluded  from  further 
environmental  documentation. 

List  of  Subiects  in  33  CFR  Part  117 

Bridges. 

Temporary  regulations:  For  the 
reasons  discussed  in  the  preamble,  the 
Coast  Guard  amends  33  CFR  part  117  as 
follows: 

PART  117— {AMENDED] 

1 .  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  49  CFR  1.46;  33 
CFR  1.05-l(g);  section  117.255  also  issueci 
under  the  authority  of  Pub.  L.  102-587.  lOfi 
Stat.  ,5039. 

2.  From  May  25,  2000  through 
February  28,  2001.  in  §  117.261,  a  new 
paragraph  (rr)  is  temporarily  added  to 
read  as  follows: 

§  1 1 7^61    Atlantic  Intracoastal  Waterway 
from  St.  Marys  River  to  Key  Largo. 

*         *         *         *         * 

(rr)  West  79th  Street  Causeway 
Drawbridge,  mile  1084.6,  Miami, 
Florida.  The  draw  need  open  only  on 
the  hour  and  half-hour.  Monday  through 
Saturday,  from  7  a.m.  to  6  p.m.. 


beginning  May  25.  2000  through 
February'  28,  2001.  The  draw  will  open 
on  demand  during  all  other  periods 
including  holidays  and  Sundays. 

Dateci:  May  23.  2000. 

T.W.  Allen. 

Rear  Admiral.  Commandrr.  Sewnth  Coast 
Guard  District 

[PR  Doc.  00-14152  Fileci  5-5-00.  8:45  ami 

BILUNG  CODE  491 0-15-0 

DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33 CFR  Parties 

[CGD01 -00-009] 
RIN2115-AAg7 

Safety  Zone:  OPSAIL  2000  Fireworks 
Displays  and  Search  and  Rescue 
Demonstrations,  Port  of  New  York/New 
Jersey 

AGENCY:  Coast  Guard.  DOT. 
ACTION:  TemporeJA'  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  four  temporary  safety  zones 
for  fireworks  displays  located  on  New- 
York  Harbor,  the  East  River,  and 
Hudson  River,  and  one  temporary-  safety 
zone  for  Search  and  Rescue 
demonstrations  on  the  Hudson  River. 
This  action  is  necessary  to  provide  for 
the  safety  of  life  on  navigable  waters 
during  the  events.  It  will  restrict  traffic 
in  portions  of  New  York  Harbor,  the 
East  and  Hudson  River. 
DATES:  This  rule  is  effective  from  6:30 
p.m.  on  July  4.  2000  until  6  p.m.  on  July 
8.  2000. 

ADDRESSES:  Comments  and  material 
received  from  the  public,  as  well  as 
documents  indicated  in  this  preamble  as 
being  available  in  the  docket,  are  part  of 
docket  (CGDOl -00-009)  and  are 
available  for  inspection  or  copying  at 
Waterways  Oversight  Branch  (CGDOl- 
00-009).  Coast  Guard  Activities  New- 
York.  212  Coast  Guard  Drive,  room  204. 
Staten  Island.  New  York.  10305  between 
8  a.m.  and  3  p.m..  Monday  through 
Friday,  except  Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lieutenant  M.  Day.  Waterways 
Oversight  Branch,  Coast  Guard 
Activities  New  York  (718)  354^012. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

On  May  17.  2000.  we  published  a 
notice  of  proposed  rulemaking  (NPRM) 
entitled  Safety  Zone:  OPSAIL  2000 
Fireworks  Displays  and  Search  and 
Rescue  Demonstrations.  Port  of  New 
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York/Now  ItTscv  in  tht-  Federal  Register 

(h5  FK  ;U2'»:i|    VVf  rt>(.MVt'(i  no  IftttTs 
commontiii^  nn  thr  proposfd  rule   No 
public  hearing  w<is  rc()in!sttMi.  ami  iiont- 
vva.s  [it'id 

Background  and  Purpose 

Thi!  Co.i.st  (Jiiard  is  ('stahlls^lul^  four 
temporary  safctv  /.ones  for  fireworks 
displays,  and  one  temporary  safety  zone 
for  Search  and  Rescue  demonstrations 
being  held  in  conjunction  with  OPSAIL 
2000. 

Macy's/OPSAIL  2000  Fireworks 

The  Coast  (luard  is  establishing;  four 
temporary  safi^ty  zones  for  the  Macy's/ 
OPSAIL  2000  fireworks  display  in  New 
York  Harbor,  the  Kast  River,  and 
Hudson  River,  on  July  4,  2000.  The  first 
safety  zone  includes  all  waters  of  the 
East  River  east  of  a  line  drawn  from  the 
Fireboat  Station  Pier,  Battery  Park  (lity, 
in  approximate  position  40"42'15.5"N 
074  OTO/"  W  (NAD  1983)  to  Governors 
Island  Light  (2)  (LLNR  35010).  in 
approximate  position  40''4r34.5'^ 
074'01'11"\V  (NAD  1983);  north  of  a 
line  drawn  from  Governors  Island,  in 
approximate  position  40°41'25  3'TM 
074  00'42..S'1A'  (NAD  1983)  to  the 
southwest  corner  nf  Pier  9A,  Brooklyn; 
south  of  a  line  drawn  through  the 
southern  point  of  Roosevelt  Island  from 
East  47th  Street,  Manhattan  to  46  Road. 
Brooklyn,  and  all  waters  of  Newtown 
Greek  west  of  the  Pulaski  Bascule 
Bridge 

Vessels  equal  to  or  greater  than  20 
meters  (65.6  feet)  in  length,  carrying 
persons  for  the  purpose  of  viewing  the 
fireworks,  may  take  position  in  an  area 
inside  the  safety  zone  at  least  200  yards 
off  the  bulkhead  on  the  west  bank  and 
just  off  the  pierhead  faces  on  the  east 
bank  of  the  East  River  between  the 
Williamsburg  Bridge  and  a  line  drawn 
through  the  East  River  Main  Ghannel 
Lighted  Buoy  18  (LLNR  27335).  to  a 
point  on  the  Brooklyn  short!  at  North 
9th  Street.  All  vessels  must  be  in  this 
location  by  6:30  p.m.  (e.s.t.)  on  |ulv  4, 
2000. 

Once  in  position  within  the  zone,  all 
vessels  must  remain  in  position  until 
released  by  the  (laptain  of  the  Port,  New 
York  (Jn-scene-patrol  personnel  will 
mtinitor  the  number  of  ilesignated 


vessels  taking  position  in  the  \iewing 
area  of  the  zone.  If  it  bi'comf-s  apparent 
that  any  additional  spectator  vessels  in 
the  viewing  area  will  crtMte  a  safety 
hazard,  the  patrol  commander  may 
prevent  additional  vessels  from  entering 
it.  Aftt^r  the  event  has  conc;luded  and 
the  fireworks  barges  have  safely 
relocated  outside  of  the  main  channel, 
v<'ssels  will  be  allowed  to  depart  the 
viewing  area  as  directed  by  the  patrol 
commander. 

We  created  the  viewing  area  within 
this  safety  zone  in  order  to  reduce 
significant  safety  hazards  in  this  area  of 
the  East  River,  due  in  great  part,  to  the 
extremely  strong  currents.  Based  on 
experience  from  similar  events  in  this 
area  of  the  East  River,  we  are  concerned 
that  smaller  spectator  craft  located  in 
between  the  two  fireworks  barge  sites 
could  drift  into  the  fallout  zone  of  either 
barge  site.  Additionally,  experience 
from  previous  events  has  also  shown 
that  having  large  and  small  craft  located 
in  a  confined  area  presents  safety 
hazards  for  both  sized  vessels  due  to 
vessel  wake,  anchor  swing  radii,  and 
restricted  visibility  of  larger  vessels  in  a 
confined  area. 

One  safety  zone  is  required  for  this 
large  section  of  the  East  River  because 
the  Coast  Guard  has  a  limited  amount  of 
assets  available  to  patrol  this  event  of 
national  significance.  If  we  made  this 
zone  into  two  zones,  we  could  not 
adequately  enforce  the  boundaries  of 
both  zones,  and  the  safety  of  the  port 
and  the  mariners  would  be 
unacceptably  compromised  because  of 
the  two  nearby  fireworks  barge  locations 
in  a  confined  waterway  with  significant 
currents 

The  Staten  Island  Ferries  may 
continue  servict^s  to  their  ferry  slip  at 
Whitehall  Street,  The  Battery. 
Manhattan.  New  York.  Continuing  ferry- 
services  in  the  southwestern  portion  of 
the  safety  zone  will  not  create  a  hazard 
nor  be  threatened  bv  the  fireworks 
display  because  Vessel  Traffic  Services 
N(>w  York  will  monitor  and  control  the 
transits  of  these  ferries.  Failure  to  allow 
these  continued  ferry  services  will  have 
a  negative  impact  on  residents  of  Staten 
Island.  New  York,  and  those  persons 
traveling  to  and  from  Manhattan  at  the 
end  of  the  holiday  weekend. 


The  second  safety  zone  includes  all 
waters  of  the  Hudson  River  north  ol  a 
line  drawn  from  the  southwest  c:orner  of 
Pier  94.  Manhattan,  to  40^46'31.3"N. 
074  00'37.9"\V  (NAD  1983)  onshore  in 
Weehavvken.  N).  and  south  of  a  line 
drawn  from  the  northeast  corner  of  Pier 
D.  Weehawken.  NJ.  to  the  northwest 
corner  of  the  northern  pier  of  the  West 
30th  Street  Heliport  in  Manhattan. 

The  third  safety  zone  includes  all 
waters  of  Upper  New  York  Bay,  east  of 
Liberty  Island,  bound  by  the  following 
points:  40°41'33.2'TM  074=02'24.4'^V; 
40^41'11.3"N  074°Q2'44.4"W; 
40=41'02.1"N  074  02'25.1'^; 
40"41'09.1"N  074°02'10.2'^V; 
40  41'25.6''N  074'02'09.6nV  (NAD 
1983);  thence  to  the  point  of  beginning. 

The  fourth  safety  zone  includes  all 
waters  of  Anchorage  Channel,  Upper 
New  York  Bay,  bound  by  the  following 
points:  40^38'12.4'TnJ  074°03'05.6nV; 
40'=38'01.5'Tvi  074^03'00.7'^; 
40°37'21.0"N  074'02'50.0'IV; 
40°37'15.6'TsI  074"03'16.6'^; 
40''38'08.3"N  074  03'37.4'^  (NAD 
1983);  thence  to  the  point  of  beginning. 

The  safety  zones  will  be  enforced 
from  6:30  p.m.  (est.)  until  11:30  p.m. 
(est)  on  luly  4,  2000.  If  the  event  is 
cancelled  due  to  inclement  weather, 
then  this  section  will  be  enforced  from 
6:30  p.m.  (est)  until  11:30  p.m.  (est.) 
on  )uly  5,  2000.  The  safety  zones 
prevent  vessels  from  transiting  these 
portions  of  Upper  New  York  Bay,  the 
East  River  and  the  Hudson  River,  and  is 
needed  to  protect  boaters  from  the 
hazards  associated  with  fireworks 
launched  from  13  separate  barges  in  the 
area.  No  vessel  may  enter  the  safety 
zones  without  permission  of  the  Captain 
of  the  Port,  New  York. 

These  safety  zones  cover  the 
minimum  area  needed  and  impose  the 
minimum  restrictions  necessary  to 
ensure  the  protection  of  all  vessels  and 
the  fireworks  handlers  aboard  the 
barges. 

Public  notifications  will  be  made 
prior  to  the  event  via  Local  Notice  to 
Mariners,  marine  information 
broadcasts,  facsimile,  OPSAIL  Inc.'s 
website,  and  Macy's  waterways 
telephone  "hotline"  at  212-494-5247. 

BILUfMi  CODE  4910-1 S-U 
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Search  and  Rescue  Demonstrations 

The  Coast  Guard  is  also  establishing 
a  temporary  safety  zone  for  the  (DPSAIL 
Search  and  Rescue  demonstrations  held 
on  and  over  the  Hudson  River  betvfc'een 
Piers  83  and  90.  This  safety  zone 
includes  all  waters  of  the  Hudson  River 
bound  by  the  following  points:  from  the 
southeast  comer  of  Pier  90,  Manhattan, 
where  it  intersects  the  seawall,  west  to 
approximate  position  40°46'10'TvJ. 
074'00'13'W  (NAD  1983),  south  to 
approximate  position  40°45'54'T^i, 
074°00'25'^  (NAD  1983),  then  east  to 
the  northeast  comer  of  Pier  83  where  it 
intersects  the  seawall.  This  safety  zone 
will  be  enforced  from  12  p.m.  (e.s.t.) 
until  6  p.m.  (est),  Thursday,  July  6. 
through  Saturday,  July  8,  2000.  It  is 
needed  to  protect  boaters  and 
demonstration  participants  from  the 
hazards  associated  with  United  States 
Military  personnel  demonstrating  the 
capabilities  of  aircraft  and  watercraft  in 
a  confined  area  of  the  Hudson  River. 
This  safety  zone  prevents  vessels  from 
transiting  only  a  portion  of  the  Hudson 
River.  Marine  traffic  will  still  be  able  to 
transit  through  the  western  600  yards  of 
the  950-yard  wide  Hudson  River  during 
the  Search  and  Rescue  demonstrations. 
Vessels  moored  at  piers  within  the 
safety  zone;  however,  will  not  be 
allowed  to  transit  from  their  moorings 
without  permission  from  the  Captain  of 
the  Port,  New  York,  during  the  effective 
periods  of  the  safety  zone.  The  Captain 
of  the  Port  does  not  anticipate  any 
negative  impact  on  recreational  or 
commercial  vessel  traffic  due  to  this 
safety  zone. 

Public  notifications  will  be  made 
prior  to  the  Search  and  Rescue 
Demonstrations  via  Local  Notice  to 
Mariners,  marine  information 
broadcasts,  facsimile,  and  OPSAIL  Inc.'s 
website. 

Discussion  of  Comments  and  Changes 

The  Coast  (iuard  received  no  letters 
commenting  on  the  proposed 
rulemaking.  No  changes  were  made  to 
this  rulemaking. 

Regulatory  Evaluation 

This  rule  is  not  d  "signifuiant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  B(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Sudget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040,  February  26.  1979). 

We  expet:t  the  economic  impact  of 
this  mle  to  be  so  minimal  that  a  full 


Regulatory  Evaluation  under  paragraph 
lOe  of  the  regulatory  policies  and 
procedures  of  DOT  is  unnecessary'. 

Although  this  regulation  prevents 
traffic  from  transiting  a  portion  of  New 
York  Harbor,  the  Hudson  River,  and 
East  River,  the  effect  of  this  regulation 
will  not  be  significant  for  the  following 
reasons:  the  limited  duration  that  the 
regulated  areas  will  be  in  effect  and  the 
extensive  advance  notifications  that  will 
be  made  to  the  maritime  community  via 
the  Local  Notice  to  Mariners,  facsimile, 
marine  information  broadcasts,  the 
sponsor's  website  and  phone  hotline. 
New  York  Harbor  Operations  Committee 
meetings,  public  meetings  for  maritime 
groups,  and  New  York  area  newspapers, 
so  mariners  can  adjust  their  plans 
accordingly.  At  no  time  will  commercial 
shipping  access  to  Port  Newark/Port 
Elizabeth  facilities  be  prohibited.  Access 
to  those  areas  may  be  accomplished 
using  Raritan  Bay,  Arthur  Kill,  Kill  Van 
Kull,  and  Neweirk  Bay  as  an  alternate 
route.  This  will  allow  the  majority  of  the 
maritime  industrial  activity  in  the  Port 
of  New  York/New  Jersey  to  continue, 
relatively  unaffected.  Similar  regulated 
areas  were  established  for  the  1986  and 
1992  OPSAIL  events,  the  annual  Macy's 
July  4th  fireworks  display,  and  the 
annual  Fleet  Week  Sea  and  Air 
demonstrations.  Based  upon  the  Coast 
Guard's  experiences  learned  from  these 
previous  events  of  a  similar  magnitude, 
these  regulations  have  been  narrowly 
tailored  to  impose  the  least  impact  on 
maritime  interests  yet  provide  the  level 
of  safety  deemed  necessary 

The  sizes  of  the  fireworks  safety  zones 
were  determined  using  National  Fire 
Protection  Association  and  New  York 
City  Fire  Department  standards  for  10- 
12  inch  mortars  fired  from  a  barge, 
combined  with  the  Coast  Guard's 
knowledge  of  tide  and  current 
conditions  in  these  areas. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  use.  601-612).  we  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
.small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

"The  Coast  Guard  certifies  under  5 
use.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

For  the  reasons  discussed  in  the 
Regulatory  Evaluation  section  above,  the 
Coast  Guard  certifies  under  5  U.S.C. 


605(b)  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  will  affect  the  following 
entities,  some  of  which  might  be  small 
entities:  The  owners  or  operators  of 
vessels  intending  to  transit  or  anchor  in 
portions  of  Lower  and  Upper  New  York 
Bay.  the  Hudson  River,  and  East  River 
during  various  times  from  July  4-8, 
2000.  These  regulations  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  for 
the  following  reasons:  although  these 
regulations  will  apply  to  a  substantial 
portion  of  the  Port  of  New  York/New 
Jersey,  designated  areas  for  viewing  the 
Fourth  of  July  Fireworks  are  being 
established  to  allow  for  maximum  use  of 
the  waterways  by  commercial  tour  boats 
that  usually  operate  in  the  affected 
areas.  Maritime  traffic  will  also  be  able 
to  transit  around  the  areas  where  the 
Search  and  Rescue  demonstrations  are 
being  held.  Before  the  effective  period, 
the  Coast  Guard  will  make  notifications 
to  the  public  via  mailings,  facsimiles, 
the  Local  Notice  to  Mariners  and  use  of 
the  sponsors  Internet  site.  The  Coast 
Guard  is  also  holding  public  meetings 
with  maritime  groups  to  explain  the 
schedule  of  events  and  approved 
spectator  craft  viewing  areas.  In 
addition,  the  sponsoring  organization, 
OPSAIL  Inc..  is  planning  to  publish 
information  of  the  event  in  local 
newspapers,  pamphlets,  and  television 
and  radio  broadcasts. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
we  offered  to  assist  small  entities  in 
understanding  the  rule  so  that  they 
could  better  evaluate  its  effects  on  them 
and  participate  in  the  rulemaking 
process.  We  provided  explanations  of 
the  effect  of  these  regulations  on  the 
Port  of  New  York/New  Jersey  to 
approximately  18  small  entities. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agricultural 
Regulatory'  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-88&-734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
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«      Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

We  have  analyzed  this  rule  under 
Executive  Order  13132  and  have 
determined  that  this  rule  does  not  have 
implications  for  federalism  under  that 
Order. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  govems 
the  issuance  of  Federal  regulations  that 
require  unfunded  mandates.  An 
unfunded  mandate  is  a  regulation  that 
requires  a  State,  local,  or  tribal 
government  or  the  private  sector  to 
incur  direct  costs  without  the  Federal 
Government's  having  first  provided  the 
funds  to  pay  those  costs.  This  rule  will 
not  impose  an  unfunded  mandate. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  concern  an  environmental  risk 
to  health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that,  under  figure  2-1, 
paragraph  34(g).  of  Commandant 
Instruction  M16475.1C.  this  rule  is 
categorically  excluded  from  further 
environmental  documentation.  This  rule 
fits  paragraph  34(g)  as  it  establishes  five 
safety  zones.  A  "Categorical  Exclusion 
Determination"  is  available  in  the 
docket  where  indicated  under 
ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures, 
Waterways. 


For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  Part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231:  50  U.S.C  191; 
33  CFR  1.03-l(g).  6.04-1.  6.04-6,  160.5:49 
CFR  1.46. 

2.  Add  temporary'  §  165.T01-009  to 
read  as  follows: 

§  1 65.T01  -009    Safety  Zones:  OPSAIL  2000 
Fireworks  Displays,  and  Search  and  Rescue 
Demonstrations,  Port  of  New  York/New 
Jersey. 

(a)  Safety  Zones  Locations  and 
Enforcement  Periods. 

(1 )  East  River  Fireworks  Safety  Zone. 
All  waters  of  the  East  River  east  of  a  line 
drawn  from  the  Fireboat  Station  Pier. 
Battery  Park  City,  in  approximate 
position  40°42'15.5"N  074°01'07"W 
(NAD  1983)  to  Governors  Island  Light 
(2)  (LLNR  35010).  in  approximate 
position  40°41'34.5"N  074°01'11"W 
(NAD  1983);  north  of  a  line  drawn  from 
Governors  Island,  in  approximate 
position  40°41'25.3'TSI  074°00'42.5"W 
(NAD  1983)  to  the  southwest  comer  of 
Pier  9A,  Brooklyn;  south  of  a  line  drawn 
through  the  southern  point  of  Roosevelt 
Island  from  East  47th  street,  Manhattan 
to  46  Road,  Brooklyn,  and  all  waters  of 
Newtown  Creek  west  of  the  Pulaski 
Bascule  Bridge. 

(2)  Hudson  River  Fireworks  Safet\- 
Zone.  All  waters  of  the  Hudson  River 
north  of  a  line  drawn  from  the 
southwest  corner  of  Pier  94.  Manhattan, 
to  40°46'3 1.31^1,  074°00'37.9'^V  (NAD 
1983)  onshore  in  Weehawken,  NJ.  and 
south  of  a  line  drawn  from  the  northeast 
corner  of  Pier  D,  Weehawken,  NJ,  to  the 
northwest  corner  of  the  northern  pier  of 
the  West  30th  Street  Heliport  in 
Manhattan. 

(3)  Liberty  Island  Fireworks  Safety 
Zone.  All  waters  of  Upper  New  York 
Bay,  east  of  Liberty  Island,  bound  bv  the 
following  points:  40°41'33.2"N 
074°02'24.4"W;  40°41'11.3'TSl 
074°02'44.4"W;  40°41'02.1'TVI 
074°02'25.1"W;  40°41'09.1"N 
074=02'10.2"W;  40°41'25.6"N 
074"02'09.6"W  (NAD  1983);  thence  to 
the  point  of  beginning. 

(4)  Anchorage  Channel  Fireworks 
Safety  Zone.  All  waters  of  Anchorage 
Channel,  Upper  New  York  Bay,  bound 
by  the  following  points:  40°38'12.4'TJ 
0"74°03'05.6'^;  40°38'01.5"N 
074°03'00.7'^:  40°37'21.0'T^ 
074°02'50.0'^;  40°37'15.6'TM 
074°03'16.6'^;  40°38'08.3'T^ 
074°03'37.4'%V  (NAD  1983);  thence  to 
the  point  of  beginning. 


(5)  Search  and  Rescue 
Demonstrations  Safety  Zone.  All  waters 
of  Hudson  River  bound  by  the  following 
points:  from  the  southeast  comer  of  Pier 
90.  Manhattan,  where  it  intersects  the 
seawall,  west  to  approximate  position 
40'46'10"N,  074'00'13"\V  (NAD  1983), 
south  to  approximate  position 
40°45'54"N,  074=00'25"\V  (NAD  1983). 
then  east  to  the  northeast  comer  of  Pier 
83  where  it  intersects  the  seawall. 

(6)  Enforcement  period.  Paragraphs 
(a)(1)  tlirough  (a)(4)  will  be  enforced 
from  6:30  p.m.  (e.s.t.)  until  11:30  p.m. 
(e.s.t.)  on  Tuesday,  July  4.  2000.  If  the 
event  is  cancelled  due  to  inclement 
weather,  then  paragraphs  (a)(1)  through 
(a)(4)  will  be  enforced  from  6:30  p.m. 
(e.s.t.)  to  11:30  p.m.  (e.s.t.)  on 
Wednesday,  July  5.  2000. 

(7)  Enforcement  period.  Paragraph 
(a)(5)  will  be  enforced  daily  from  12 
p.m.  (e.s.t.)  until  6  p.m.  (e.s.t.)  from 
Thursday.  July  6.  through  Saturday,  Julv 
8.  2000. ' 

fb)  Effective  period.  This  section  is 
effective  from  6:30  p.m.  (e.s.t.)  on  July 
4.  2000.  until  6  p.m.  (e.s.t.)  on  July  8. 
2000. 

(c)  Regulations.  (1)  The  general 
regulations  contained  in  33  CFR  165.23 
apply. 

(2)  No  vessels  will  be  allowed  to 
transit  the  safety  zone  without  the 
permission  of  the  Captain  of  the  Port, 
New  York. 

(3)  All  persons  and  vessels  shall 
comply  with  the  instructions  of  the 
Coast  Guard  Captain  of  the  Port  or  the 
designated  on-scene-patrol  personnel. 
These  personnel  comprise 
commissioned,  warrant,  and  petty 
officers  of  the  Coast  Guard.  Upon  being 
hailed  by  a  U.  S.  Coast  Guard  vessel  by 
siren,  radio,  flashing  light,  or  other 
means,  the  operator  of  a  vessel  shall 
proceed  as  directed. 

(4)  Vessels  may  remain  in  the  safety 
zone  described  in  paragraph  (a)(1)  for 
the  purpose  of  viewing  the  event  in 
accordance  with  the  following  pre- 
established  viewing  area:  N'essels  equal 
to  or  greater  than  20  meters  (65.6  feet) 
in  length,  canying  persons  for  the 
purpose  of  viewing  the  fireworks,  may 
take  position  in  an  area  at  least  200 
yards  off  the  bulkhead  on  the  west  bank 
and  just  off  the  pierhead  faces  on  the 
east  bank  of  the  East  River  between  the 
Williamsburg  Bridge  and  a  line  drawn 
through  the  East  River  Main  Channel 
Lighted  Buoy  18  (LLNR  27335).  to  a 
point  on  the  Brooklyn  shore  at  North 
9th  Street.  All  vessels  must  be 
positioned  in  this  viewing  area  within 
the  safety  zone  bv  6:30  p.m.  (e.s.t.)  on 
July  4.  2000. 
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D.iIimI    Illlir   I    JOOO 

R.E.  Bennis. 

(Aiptniii.  U.S  Coast  ifiiuril  I  iijitnin  nt  tin- 
Port.  Vcu  Yiirk 

UK  !)()(    0(1-  N  I  I  I  hi. -it  (>-l    (Ml.  A,  JH  jMiil 

BJLLING  CODE  4910-  tS-U 


DEPARTMENT  OF  TRANSPORTATION 
COAST  GUARD 

33  CFR  Part  165 

[CGD01-98-151] 
RIN2115-AEB4 

Regulated  Navigation  Area:  Navigable 
Waters  Within  the  First  Coast  Guard 
District 

agency:  Coast  Guard,  DOT. 
ACTK5N:  Final  rule. 

SUMMARY:  Th^'  Coast  (Hi.ird  amt^nds  the 
regulations  at  ;)3  CFK  Iti.S.lOO  that 
establish  a  Regulated  Navigation  Area 
(RNA)  within  the  navigahic  waters  of 
the  First  C(jast  Cuard  District.  This  Final 
Rule  maJtes  permanent  the  existing 
temporary  authority  of  a  Captain  of  the 
Port  (COTI'l  to  issut;  (Exemptions  from 
the  positiv(>  i:ontrol  of  barges  provisions 
of  the  RNA.  These  exemptions  <ire 
authorized  in  limited  .ircumstances  in 
which  an  applicant  employs  »'quival<>nt 
levels  of  safety  in  the  o})t!ration  of 
vessels  towing  tank  barges  This  Final 
Rule  removes  the  expiration  date  s(!t  in 
the  interim  Rule  for  the  exemption 
authority  The  exemption  authority  is 
(  onsistent  with  re(|uirements  of  the 
relevant  provisions  of  the  Cloast  Guard 
Authorization  A(  t  of  HWH.  and  with  the 
purposes  of  environmental  protection 
regulations  to  reduce  the  risk  of  oil 
spills  in  the  marine  (Mivironnumt.  while 
accounting  for  the  impact  of  the  RNA  on 
small  (uitities 

DATES:  This  Final  Rule  is  effective  1  July 
2000. 

ADDRESSES:  I)o(  iimeiits  as  iiidi(  atcd  in 
this  [)reamlile  are  available  for 
inspection  or  copying  at  Commander 
(m).  First  Coast  Guard  District,  4(IH 
AtlantK  ,\ve  .  Hoston.  M.\  ()2210-:t:i,')() 
FOR  FURTHER  INFORMATION  CONTACT: 
l.itHitenant  Rich  Klein,  c/o  (iommandt^r 
(m).  First  Coast  taiard  District.  4()H 
AtlantK  Ave  .  Boston.  MA  t)221(>-:<:j.'iO; 
telephone  fi  I  7-22:t-H24.1 
SUPPLEMENTARY  INFORMATION: 

Regulatory  History 

After  the  111!  spill  that  resulted  from 
thi^  grounding  of  the  Tank  Barge 
NORTH  CAFF  off  the  coast  of  Rhode 
Island  in  IM^K).  a  group  comprised  of 
opt^rators  of  towing  vessels  and  tank 


bargtES.  environmental  organizations. 
State  ag«nu;ies.  and  Coast  Guard 
officials,  formed  the  Regional  Risk 
Assessment  Team  (RRAT)  The  purpose 
of  the  RRAT  was  to  review  operating 
procedures  for  tugs  and  barges  in  the 
Northeast  The  RRAT  issued  a  report 
that  included  recommendt'd  actions  to 
minimize  risks  pt'culiar  to  the 
transportation  of  petroleum  in  the 
waters  of  tht;  First  (^oast  (Juard  District. 

On  October  \i.  1998.  the  Coast  Guard 
published  in  the  Federal  Register  (03 
FR  54ti:i9)  a  Notice  of  Proposed 
Rulemaking  (NPRM)  entilh^d  'Regulated 
Navigation  Area:  Navigable  Waters 
within  the  First  Coast  fiuard  District." 
That  NPRM  addres.sed  many  of  the 
issues  that  the  RRAT  also  addressed 

On  November  13.  1998.  Congress 
enacted  the  ('oast  Guard  Authorization 
Act  of  1998  (Act).  Section  311  of  the  Act 
required  the  C^oast  Guard,  under 
authority  delegated  by  the  Secretarv'  of 
Transportation,  to  promulgate 
regulations  for  the  safety  of  towing 
vessels  and  tank  barges  in  waters  of  the 
Northeast  not  later  than  December  31. 
1998.  .Section  311(b)(1)(B)  of  the  Act 
required  the  Coast  Guard  to  fully 
consider  each  recommendation  from  the 
RRAT  report.  On  December  30.  1998. 
the  Coast  Guard  published  in  the 
Federal  Register  (63  FR  71 764)  a  Final 
Rule  establishing  the  RNA  for  the  waters 
of  the  Northeast. 

After  publication  of  the  Final  Rule, 
several  companies  in  the  towing  and 
tank  barge  industr\'  affected  by  the  RNA 
notified  the  C^oast  Guard  that  they  were 
concerned  about  the  economic  impact  of 
th(?  RNA's  positive  barge  control 
provisions.  Acting  on  these  concerns, 
the  Coast  Guard  published  an  Interim 
Rule  in  the  Federal  Register  (64  FR 
12746)  on  March  15.  1999.  that 
temporarily  authorized  (X)TPs  to 
(•xempt  vessels  from  the  positive  barge 
control  provisions  based  upim 
equivalent  levels  of  safety  The  Interim 
Rule  also  sought  out  comments  on  the 
economic  impact  of  the  positive  barge 
control  provisions  on  small  entities.  We 
conduc  ted  a  public  meeting  on  April  16. 
1994  in  .New  Haven.  CT  The  meeting 
vv.is  .ittended  by  13  individuals,  and 
then'  were  8  speakers. 

Background  and  Purpose 

Prior  to  publi(  ation  of  the  Interim 
Rule,  33  flFR  Hi-SlOOldKl  )(i)  required 
that  single-hull  lank  barges  carr\'ing 
petroleum  and  operating  in  the 
navigable  waters  of  the  First  (xia.st 
(iuard  District  either  be  towed  by  a  tug 
equipped  with  twin-screws  and  two 
engines,  or  be  escorted  by  a  second  tug. 
Double-hull  tank  barges  and  certain 
small  barges  in  confined  waters  were 


exempt  from  this  requirement.  The 
positive  control  provision  in  the  RNA 
addressed  the  hazards  associated  with 
operating  single-hull  tank  barges  with 
single-screw  tugs  in  the  First  Coast 
Guard  District  waters.  However,  it 
provided  little  flexibility  to  address 
special  circ:umstances.  This  Final  Rule 
provides  COTPs  with  the  authority  to 
address  special  circumstances.  This 
exemption  authority  is  consistent  with 
RRAT  report  that  had  recommended 
that  the  Coast  Guard  establish  a 
regulatory  provision  authorizing 
exemptions  in  limited  circumstances. 

Under  the  final  regulations,  the  COTP 
may  consider  exempting  operators  from 
the  positive  barge  control  provision 
upon  the  operator's  demonstration  of 
equivalent  measures  of  safety.  The 
exemptions,  if  granted,  would  result  in 
the  continued  use  of  a  single-screw  and/ 
or  single-engine  fug  to  tow  a  single-hull 
tank  barge  without  an  escort  tug  on  the 
navigable  waters  of  the  First  Coast 
Guard  District.  In  determining  whether 
to  grant  an  exemption  of  the  positive 
control  provisions,  the  COTP  will 
consider  a  variety  of  factors  including, 
but  not  limited  to.  the  availability  of 
timely  on-call  tug  assistance,  the  time  of 
transit,  the  route,  the  weather, 
environmental  factors,  the  amount  and 
grade  of  cargo,  the  existence  and 
sufficiency  of  anchoring  and  retrieval 
equipment  on  a  manned  barge,  transits 
in  protected  waters,  and  the 
construction  of  the  tank  barge,  as  well 
as  the  operators'  overall  safety  record. 

Requests  for  exemptions  must  be 
submitted  in  writing  to  each  COTP  in 
whose  zone  the  barge  intends  to  operate. 
Operators  whose  vessels  transit  multiple 
COTP  zones  must  apply  for  the 
exemption  from  each  COTP.  COTPs  will 
consult  with  each  other  in  such  cases. 
The  Final  Rule  is  responsive  to  the 
needs  of  small  businesses,  and  gives  the 
COTP  the  flexibility  to  weigh  risk  while 
continuing  to  safeguard  the 
environment. 

This  rule  makes  permanent  the 
exemption  process  of  the  Interim  Rule. 
whic:h  is  set  to  expire  on  June  30,  2000. 
Because  of  the  need  to  keep  that 
exemption  process  authority,  under 
use  .S53(d)(l).  this  rule  is  effective  in 
less  than  30  days.  Additionally,  to 
remain  responsive  to  industry  needs 
while  continuing  to  protect  the 
environment  and  for  the  other  reasons 
stated  in  the  preamble  of  this  rule,  the 
Coast  Guard  finds  good  cause  under  553 
U.S.C.  {d){3)  for  making  this  rule 
effective  in  less  than  30  days. 


Discussion  of  Comments  and  Changes 

The  Coast  Guard  received  84  written 
comments  on  the  Interim  Rule, 
contained  in  9  indu'idual  letters  to  the 
docket;  we  received  another  22 
comments  at  the  public  meeting. 

General  Comments 

Several  comments  generally 
questioned  the  effectiveness  of  the  RNA 
on  improving  safety.  Five  comments 
stated  that  single-screw  tugs  have 
decided  safety  advantages  over  twin- 
screw  tugs,  especially  in  narrow 
channels,  shallow  drafts,  and  tight 
bends  where  the  danger  to  safe 
navigation  is  increased.  A  related 
comment  suggested  that,  rather  than  try' 
to  eliminate  a  whole  class  of  vessels,  the 
Coast  Guard  eliminate  or  minimize  risk 
as  much  as  possible. 

The  overall  purpose  of  the  RNA  is  to 
improve  safety  and  reduce  the  risk  of  an 
oil  spill  in  First  Coast  Guard  District 
waters.  We  believe  that  these 
regulations  are  effective  safety 
measures,  because  they  require 
operational  planning,  increase 
underway  safety  communications,  and 
improve  emergency  response 
preparation.  While  single-screw  tugs 
may  have  advantages,  they  do  not  have 
a  redundant  control  system  to  serve  as 
backup  in  the  event  the  primary  system 
fails  to  avoid  a  collision  or  grounding. 
We  have  not  eliminated  single-sc:rew  tug 
operation. 

The  RNA  does  not  preclude  the  use  of 
single-screw  tugs,  but  it  does  generally 
require  that  tank  barges  under  tow  by 
these  tugs  employ  an  escort.  Single- 
screw,  or  single-engine  tugs  may 
continue  to  tow  double-hull  barges,  or 
seek  an  exemption  for  towing  a  tank 
barge  with  a  capacity  of  less  than  25.000 
barrels  in  an  area  of  limited  depth  or 
width.  The  Final  Rule  adds  another 
exemption  authority  to  address  unique 
situations  in  which  an  equivalent  level 
of  safety  is  provided  by  the  operator.  By 
applying  the  RNA's  measures  together 
with  those  safety  measures  included  in 
the  two  national  rulemakings  for  Fire 
Protection  [64  FR  56257]  and 
Emergency  Control  Measures  |65  FR 
31806],  the  Coast  Guard  will  lower  the 
risk  of  pollution  due  to  spills  from  tank 
barges. 

Two  comments  suggested  that  the 
Coast  Guard  create  a  matrix  to  assess 
risk  and  screen  vessels  for  safety. 
Consideration  for  continued  service 
should  be  based  on  safety  factors  that 
will  prevent  oil  pollution.  Some 
companies  already  employ  numerous 
operational  and  equipment  precautions 
to  ensure  safety:  these  are  things  that 
should  be  determining  factors  in 


assessing  risk.  A  related  comment 
suggested  that  the  RNA  include  a 
"grandfather"  clause  permitting  those 
small  entities  that  have  been  hauling 
petroleum  with  single-screw  tugs  prior 
to  lanuary  29.  1999.  to  contfnue  this 
method  of  transporting. 

We  agree  that  a  matrix  may  be  a 
useful  tool  for  COTPs  to  gauge  risk 
factors  when  considering  requests  for 
exemption  in  some  cases.  A  COTP  is  not 
limited  in  the  way  he  or  she  evaluates 
an  application.  However,  we  note  that 
the  use  of  a  single  matrix  in  each  of  the 
five  different  COTP  zones  would  be 
difficult  in  light  of  risks  that  may  be 
unique  to  a  particular  COTP  zone. 
Companies  that  employ  preventive 
measures  would  be  advised  to  identify' 
those  measures  in  any  application  for 
exemption  under  this  Final  Rule.  The 
COTP  will  evaluate  those  measures  in 
the  equivalency  determination.  The 
result  may  have  the  same  effect  as 
"grandfathering"  in  some  cases. 

Three  comments  focused  on  the 
importance  of  the  tug  operator,  and 
suggested  enhanced  qualification  and 
skill  standards  consistent  with  the  1995 
amendments  to  the  International 
Convention  on  Standards  of  Training, 
Certification  and  Watchkeeping  for 
Seafarers  (STCW). 

The  Coast  Guard  encourages 
operators,  on  their  own  initiative,  to 
increase  training  and  improve  their 
professional  skills  to  further  good 
marine  practices.  This  rule  does  not 
preclude  cuiy  owner  of  a  tank  barge  from 
adherence  to  higher  watchkeeping 
standards.  However.  Coast  Guard 
District  Commanders,  including  the 
First  District  Commander,  do  not 
generally  have  independent  authority  to 
establish  STCW  requirements. 

Several  comments  urged  that  the 
Coast  Guard  establish  procedures  for 
transforming  the  temporary'  exemption 
into  a  permanent  program,  and  that 
such  a  program  would  comply  with  the 
meaning  and  intent  of  the  RRAT.  which 
recommended  waivers  in  certain 
instances. 

We  agree.  This  Final  Rule  makes  a 
permanent  exemption  authority 
consistent  with  the  recommendations  of 
the  RRAT  report.  The  purpose  of  the 
Interim  Rule  was  to  solicit  comments  on 
the  measures  of  positive  control  in  the 
RNA.  particularly  those  from  small 
businesses.  Following  the  period  for 
public  comment,  and  having  held  a 
public  meeting,  the  Coast  Guard  re- 
evaluated the  risks  posed  by  the 
continued  use  of  a  single-screw  tug 
while  operating  on  the  temporary 
exemption.  Since  we  inserted  the 
authority  into  the  RNA,  COTPs  have 
evaluated  38  applications  under  the 


temporary'  exemption  authority  and 
granted  32  exemptions.  Although  no  oil 
spills  have  been  associated  with  vessels 
operating  under  the  exemption,  we 
acknowledge  that  the  data  is  limited  to 
a  relatively  brief  one-year  period  of 
time. 

One  comment  suggested  that  the 
Coast  Guard  establish  a  committee  to 
study,  in  detail,  how  many  small 
entities  are  invohed  and  the  type  and 
extent  of  economic  dislocation  caused 
by  the  regulation.  The  Office  of 
Advocacy  of  the  Small  Business 
Administration  (SBA)  has  maintained 
that  the  use  of  general  statistics  is  not 
an  effective  way  to  determine  the 
impact  of  a  regulation  on  any  particular 
small  business  and  that  "Smali  Entity  " 
does  not  adequately  segment  the  small 
towing  firms  affected. 

The  Coast  Guard  relied  upon  the  SBA 
definition  of  small  entity  when 
promulgating  this  Final  Rule.  The  SBA 
regulations  require  the  use  of  their  small 
entity  definition  in  the  various 
industries  unless  the  agency  has 
promulgated  specific  definitions.  The 
Coast  Guard  obtained  sufficient 
information  when  we  re-opened  the 
docket  with  the  Interim  Rule  and 
conducted  additional  analysis  of  the 
impact  on  small  businesses.  The  Coast 
Guard  notified  over  180  owners  of  tugs 
and  tank  barges  in  the  Northeast,  to 
inform  them  of  the  rulemaking  and 
solicit  the  recjuest  for  comments  from 
small  entities  to  describe  the  impact  of 
the  positive  barge  control  provisions. 

Several  comments  addressed  the  cost 
and  safety  of  towing  gear  for  anchoring 
and  emergencies.  They  stated  that  the 
practice  of  picking  up  loose  barges  with 
emergency  towing  gear  would  place 
personnel  and  equipment  in  peril. 
Another  comment  stated  that  an  engine- 
room  fire  aboard  any  tug.  single  or  twin- 
screw,  would  render  that  tug  helpless  as 
all  engine  compressors,  steering,  and 
electric  wiring  are  in  one  engine  room. 

Anchoring  systems  and  firefighting 
were  not  the  purpose  of  this  rule.  These 
issues  were,  however,  addressed  by  the 
national  rulemakings.  Emergency 
Control  Measures  for  Tank  Barges,  and 
Fire  Protection  previously  noted. 

Comments  on  Particular  Features  of 
Preamble 

Comments  on  Applicability  of  Rule 

One  comment  recommended  that 
§  165.100(d)(l)(i)  be  amended  to  apply 
to  only  single-hull  tank  barges  with  a 
capacity  of  more  than  7.500  barrels  of 
oil.  The  comment  recommended  a  new- 
exemption  provision  be  established  to 
allow  COTPs  to  grant  exemptions  to 
single-hull  tank  barges  of  this  capacity. 
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Wt"  agroe  that  CX)TPs  should  havf- 
authority  to  issue  nxninptions.  and  have 
amended  the  regulations  to  refltfct  this 
change.  As  such.  COTFs  mav  allow  a 
tank  barge  owner  to  continue  using  a 
single-screw,  single-engine  tug  to  tow 
th(?  barge,  provided  thi^v  employ 
alternative  measures  for  the  positive 
control  of  the  barge   KathtT  than  limit 
the  exemption  criteria  solely  to  barge 
capacity,  however,  this  rule  retjuirtJs 
(X)TTs  to  consider  a  host  of  factors 
including  the  b.irge  capacity 

Two  comments  stated  that  to  achieve 
its  stated  goal  of  reduc  ing  the  risk  of  oil 
spills,  the  rulemaking's  t^scort  tug 
requirements  should  apply  to  tank  ships 
as  well  as  tank  barges,  or  to  neither  The 
nde  does  not  address  the  considerably 
greater  risks  posed  by  tank  ships  but 
poses  iiuxeased  rei|uirenu!nts  only  on 
tank  barges  that  carry  far  less  oil 

It  is  true  that  the  KNA  does  not 
address  tank  ships,  and  neither  the 
RRAT  nor  the  Act  addressed  that  class 
of  vessels   But  we  disagree  that  the 
escort  tug  should  <ipplv  to  neither  tank 
ships  nor  tank  barges  as  a  result   Towing 
vessels  provide  the  pro()ulsion  for  t.ink 
barges  but  are  largely  unregulated  Tank 
ships  are  essentially  a  towing  ves.sel  and 
tank  barge  combined  as  an  integral  unit 
and  are  heavily  regulated  to  reduce  the 
risk  of  oil  spills   In  several  resp«K;ts.  the 
RNA.  combined  with  the  two  national 
rulemakings  previously  noted,  attempts 
to  raise  the  hnel  of  safety  on  tugs  and 
tank  barges  to  that  of  tank  ship 
operations 

Four  i:omments  stated  their 
appreciation  for  the  expanded 
exemption  provisions  of 
<!i  ltj.'^.ll)()(d)(l)(iii)  in  the  Interim  Rule; 
however  it  claims  that  the  exemption 
does  not  go  far  enough   Since  the  RNA 
is  based  on  a  single-hull  versus  double- 
hull  distinc  tion,  it  should  follow  the 
same  timeline  est.iblished  by  ( iougress 
in  OPA  MO  for  the  phase  out  of  singh?- 
hull  tank  vessels 

Neither  the  RNA  in  general,  nor  the 
positive  barge  cuntrnl  provisions 
specifically,  have  any  imp.ict  on  the 
statutory  phase-out  period  for  single- 
hull  tank  vessels  The  KN'.-\,  simply, 
imposes  operational  reipiirements  on 
single-hull  t.uik  vessels  until  they  are 
phased-out  in  <i( cordance  with  law.  Bv 
amending  the  positive  control  measures, 
this  rule  increases  the  opportunities  for 
single-screw  tugs  to  (  ontinue  towing 
single-hull  tank  barges. 

Comments  on  Background  and  Purpose 

Six  conunents  state  that  this 
rulemaking  imposes  lu-w  regulations  on 
the  entire  single-hull  segment  of  the 
tank  barge  industry  in  the  Northeast 
without  properly  documenting  oil  spills 


n'sulting  from  single-screw  propulsion 
failures  The  incident  that  prompted  the 
legislation  underlying  this  rulemaking 
had  nothing  to  do  with  the  number  of 
screws  on  the  tug 

As  the  i:omment  notes,  legislation 
underlies  the  rulemaking  The  RNA 
establishes  four  operati(jnal  measures 
for  the  safety  of  towing  vessels  and  tank 
barges  These  measures  are  preventive 
in  nature  and  are  designed  to  increase 
safety  in  an  emergency  Clearly,  it  was 
the  intent  of  the  Congress,  the  RR^^T. 
and  the  Coast  (iuard  to  establish 
measures  to  improve  the  safety  during 
tank  barge  transits   While  the  NPRM 
does  identify  12  examples  where  a 
redundant  propulsion  system  prevented 
a  grounding  or  collision,  neither  the 
C^oast  CJuard.  nor  the  RR.'KT  sought  to 
make  a  comparison  betwetm  tugs  with 
redundant  systems  and  those  without. 
Instead,  the  intent  was  to  increase  the 
safety  of  tank  barge  transits  by  rtxquiring 
a  redundancy,  or  ensuring  that  those 
tugs  without  redundant  systems  had  tug 
escorts. 

(iomments  on  Regulatory  Analysis 

One  comment  stated  that  the 
Summary  of  Crusts  assigns  arbitrary 
hourly  cost  figures  for  charter  tugs,  and 
does  not  address  the  fact  that  in  some 
cases  these  vessels  may  not  even  be 
available  The  comment  states  that  the 
cost  of  S300  per  hour  is  arbitrary  when 
you  consider  different  ports.  Worse  than 
the  cost  per  hour  is  the  issue  of 
availability  which  is  uncertain  in  some 
areas  where  no  hourly  figure  can 
accuratfdy  estimate  the  rule's  impact. 

We  note  these  comments  and  have 
revised  our  analysis  in  response  to  the 
fomments  received  during  the  comment 
p«>riod  The  data  published  in  the 
Summarv  of  Costs  were  gathered  from 
sources  such  as  the  Army  Corps  of 
Kngineers  (ACOE)  Navigation  Data 
C^enter.  the  (^oast  Ciuard's  Marine  Safety 
Information  System,  and  included 
telephone  surveys  with  a  number  nf 
towing  vessel  and  tank  barge  owners 
The  Ojast  Guard  analyzed  these  data. 
whif:h  it  published  for  public 
(  onsideration  We  have  revisited  our 
d.ila  sourci's  and  revised  upward  the 
number  of  impacted  transits.  The  cost  of 
SMU)  per  hour  was  used  after  calling 
industrv'  sources;  we  consider  that 
figure  to  be  a  reasonable  approximation. 
We  note  that  no  comments  suggest(fd  a 
more  appropriate  estimate 

One  Cfjmment  stated  that  the 
.Summary  of  Closts  provided  no 
allowance  for  added  down-time  for  tugs 
and  barges  while  awaiting  voyage  plan 
approval,  or  while  waiting  for  assist  tugs 
to  arrive  Additional  costs  are  incurred 


as  the  result  of  the  crew  training  for 
anchoring  and  pickup  gear. 

We  note  these  comments.  The  Voyage 
Plan  is  only  required  to  be  complete 
before  departure,  and  does  not  require 
approval.  The  c;ost  of  crew  training  for 
anchoring  and  retrieval  gear  is  the 
subject  of  a  separate  rulemaking 
published  by  Coast  Guard  Headquarters. 
However,  we  have  added  the  cost  of 
training  when  the  escort  tug  is  not 
familiar  with  the  barge  operations. 

Two  comments  stated  that  the 
Summary  of  Costs  does  not  address  the 
issue  of  lost  opportunity  costs  to 
impacted  companies  and  the 
communities  they  serve.  When  a  barge 
cannot  be  used  because  both  single- 
screw  tugs  are  awav  with  a  tank  barge, 
revenue  is  lost  or  delayed. 

We  note  these  comments.  In  the  short 
run.  while  impacted  companies  are 
realigning  their  assets  in  order  to  be  in 
compliance  with  the  RNA,  there  may  be 
some  lost  profit  opportunities  for  barges. 
We  have  taken  this  into  account  in  our 
revised  Summary  of  Costs.  We  note  that 
with  the  exemptions  this  mav  not  be  a 
factor  at  all.  We  also  note  that  since  the 
interim  regulations  have  been  in  effect, 
the  (]oast  Guard  has  not  received  a 
single  complaint  of  a  petroleum 
shortage  that  was  created  as  a  result  of 
these  regulations. 

Four  comments  stated  that  the 
analysis  does  not  properly  address  the 
substantial  costs  of  purchasing 
additional  tugs  to  comply  with  the 
positive  control  measures.  Costs  for 
additional  tugs  are  prohibitively 
expensive  for  small  businesses  and 
could  cause  the  business  to  close  its 
doors. 

We  disagree  that  the  Coast  Guard  is 
requiring  small  businesses  to  purchase 
additional  tugs.  Instead,  small 
businesses  have  other  options  available 
in  §165.100(d){l)(i)  for  continued 
service.  The  COT?  may  grant 
exemptions  to  those  small  businesses 
that  employ  alternative  safety  measures 
for  their  current  vessels. 

Fcxir  comments  state  that  compelling 
the  use  of  twin-screw  tugs  has  forced  an 
unfair  economic  hardship  on  small 
businesses,  and  has  seriously  depressed 
the  value  of  single-screw  tugs.  The 
analysis  does  not  quantify  or  address 
the  rulemaking's  effect  on  single-screw 
tugs,  whose  value  has  fallen  by  about  a 
third  since  this  rulemaking  was 
proposed.  Additionally,  two  comments 
stated  that  their  small  company  made  a 
large  investment  in  a  single-skin  barge 
before  they  became  aware  of  the 
rulemaking.  The  new  regulation  has 
drastically  changed  their  financial 
equation  that  served  as  the  basis  to 
purchase  this  barge. 


We  agree  that  the  rulemaking  may 
have  placed  an  economic  burden  on 
certain  small  businesses.  After 
publication  of  the  Final  Rule  on 
December  30,  1998,  the  Coast  Guard 
heard  from  several  small  tug  and  tank 
barge  companies  claiming  that  they  had 
been  unaware  of  the  rulemaking,  and 
had  failed  to  submit  comments  to  the 
docket  voicing  their  opinion.  As  a 
result,  the  Coast  Guard  reopened  the 
docket  to  learn  more  about  the  affects  of 
the  positive  control  measures  on  their 
small  businesses.  In  response  to  the 
comments  received,  the  First  District 
Commander  has  amended  the 
regulations  to  permit  companies  that 
own  single-screw  tugs  to  continue  in  the 
tank  barge  service,  provided  alternative 
safety  measures  are  approved  by  the 
COTT.  The  new  exemption  may  reduce 
the  unexpected  costs  for  those 
companies  that  receive  exemptions,  and 
will  thereby  offer  them  relief  for 
continued  service. 

Four  comments  stated  that  the 
analysis  appears  faulty  and  does  not 
explain  how  the  Regulatory  Assessment 
led  the  Coast  Guard  to  enact  extra 
burdens  on  the  operators  of  single-screw 
tugs.  The  analysis  shows  a  tug  escort 
rule  effectiveness  of  $67,561.55  per 
barrel  of  oil  not  spilled  which  seems 
way  too  high.  The  $32,103  cost- 
effectiveness  figure  published  in  the 
Federal  Register  was  high.  It  looks  like 
the  Coast  Guard  may  require  the 
transportation  industry  to  spend  over 
$12  million  without  preventing  any  oil 
from  spilling. 

We  disagree  that  the  RNA  will  not 
prevent  oil  spills  from  tank  barges. 
However,  we  have  revised  the 
regulatory  assessment;  a  copy  is 
available  in  the  docket. 

One  comment  asked  whether  the 
Coast  Guard  wasn't  already  doing 
enough  with  regulations  to  prevent 
another  NORTH  CAPE  scenario.  Other 
rulemakings,  such  as  Fire  Suppression 
and  the  Emergency  Control  Measures  for 
Tank  Barges,  will  all  reduce  the 
likelihood  of  oil  spilling  from  barges. 
Benefit  figures  for  the  RNA  may  be 
lower  because  another  rule  would  have 
prevented  many  accidents  from 
happening.  Under  that  rule  as  proposed, 
a  single-hull  barge  being  towed  will  be 
fitted  with  an  anchoring  system 
required  by  a  separate  rulemaking.  The 
analysis  does  not  properly  address  how 
the  rulemaking  for  Emergency  Control 
Measures  for  Tank  Barges  and  other 
OPA  90  rulemakings  will  prevent 
groundings. 

We  note  these  comments.  The 
analysis  did  take  into  account  the 
potential  benefits  of  these  other 
rulemakings.  Please  see  the  'Benefits" 


section  of  the  Regulatory  Assessment 
available  in  the  docket. 

One  comment  asked  whether  this 
rulemaking  imposed  operational 
conditions,  which  are.  instead,  actually 
equipment  regulations  that  require  a 
second  engine  and  a  second  screw  for 
the  tugs. 

The  RNA  does  not  contain  an  option 
for  installing  a  second  engine  and 
second  screw.  Any  such  actions  would 
be  taken  independent  of  the  RNA.  even 
though  the  result  may  be  that  the 
affected  tug  would  be  subject  to  fewer 
RNA  requirements. 

One  comment  stated  that  the 
rulemaking  should  be  declared  null  and 
void  because  the  rule  makes  no  mention 
of  hazardous  areas  or  hazardous 
conditions. 

We  disagree  that  the  RNA  was  not 
based  on  hazardous  conditions.  The 
premise  of  this  rulemaking  was  the 
inherent  risks  associated  with  the 
waterborne  transportation  of  petroleum 
products  in  the  Northeast,  which  is 
subject  to  high-risk  transit  areas.  As  a 
heavily  industrialized  and  oil- 
dependent  region  of  the  country,  the 
Northeast  is  subject  to  a  high  volume  of 
tank  barge  traffic,  particularly  during 
the  winter  months,  due  to  the  demand 
for  home  heating  oil.  These  operating 
conditions  include  dangerous  and  often 
violent  winter  storms  that  are  unique  to 
the  region,  and  therefore  create 
substantial  hazards  for  the  vessel's  crew 
and  the  environment.  As  described  in 
the  rulemaking's  Background  and 
Purpose  of  the  NPRM,  the  First  Coast 
Guard  District  has  experienced  289 
marine  casualties  involving  tank  barges 
from  1992  through  1996.  Given  this  high 
number  of  tank  barge-related  casualties 
and  the  potential  for  another  major 
pollution  incident,  the  Coast  Guard 
promulgated  this  RNA  as  required  by 
law,  citing  these  hazardous  conditions. 

One  comment  stated  that  the  Coast 
Guard  should  explain  why  it  wants  to 
place  tug  escort  rules  in  33  CFR  part  165 
when  there  are  regulations  on  tug 
escorts  found  in  33  CFR  part  168.  While 
the  Coast  Guard  did  not  require  tug 
escorts  in  the  waters  of  the  First  District 
during  the  1994  rulemaking,  the 
commentor  asks  what  has  changed 
between  1994  and  1999?  Accident 
histories  do  not  justify  the  change  of 
position. 

We  disagree,  and  note  that  these 
regulations  are  the  result  of  the  NORTH 
CAPE  spill  in  January  1996.  We  also 
find  that  Part  165  is  the  appropriate 
subpart  for  these  regional  regulations. 
This  subpart  permits  the  District 
Commander  to  control  vessel  traffic 
operating  conditions  within  his  area  of 
responsibility.  As  it  establishes  a  RNA. 


this  rulemaking  is  limited  to  those 
waters  under  the  authority  of  the  First 
District  Commander.  Accident  histories 
have  long  been  a  source  of  legislated 
governance  of  the  marine-transportation 
industry;  the  most  noteworthy  of  which 
is  the  Oil  Pollution  Act  of  1990  \\'hich 
was  the  result  in  large  part  from  the 
grounding  of  the  EXXON  VALDEZ. 

One  comment  stated  that  their 
company  lost  revenue  because  the  rule 
went  into  effect  at  the  end  of  the 
industry's  season.  There  are  customers 
that  will  not  hire  tug  companies  even  if 
they  hold  exemptions.  This  rulemaking 
creates  an  unjust  situation  for  small 
entities  that  are  trying  to  comply  with 
the  law.  Additionally,  one  comment 
stated  that  this  rule  will  have  a 
significant  economic  impact  on  their 
business.  To  purchase  a  new  twin- 
screw,  twin-engine  tug  will  cost  S25.000 
per  month  in  a  mortgage  payment.  The 
requirements  will  not  affect  large 
businesses,  but  may  put  smaller 
businesses  out  of  business. 

We  have  amended  the  rulemaking  to 
ease  the  economic  burden  on  small 
entities.  By  allowing  the  COTP  to  grant 
exemptions  for  single-screw  tugs  to 
continue  in  towing  tank  barges,  the  First 
District  Commander  is  responsive  to  the 
concerns  of  small  entities.  This 
amendment  offers  relief  to  those  small 
entities  that  might  experience  economic 
hardship  by  offering  them  the  option  of 
applying  for  an  exemption  for  continued 
service  from  the  COTP. 

One  comment  stated  that  all  federal 
agencies  are  required  to  identify 
alternative  regulatory  approaches  for 
small  business,  small  governmental 
jurisdictions  and  non-profit 
organizations. 

\Ve  agree  that  the  Coast  Guard  is 
responsible  for  considering  the 
economic  impact  on  small  entities.  As 
such,  the  Coast  Guard  believes  that  this 
amended  rulemaking  satisfies  the 
requirements  of  the  Regulaton* 
Flexibility  Act  (5  U.S.C.  601  et  seq.)  by 
offering  alternatives  to  small  businesses 
in  §  165.100(d)(l){iii)  that  will  allow 
them  to  continue  to  tow  tank  barges  in 
the  Northeast  and  accordingly  does  not 
place  a  substantial  impact  on  a 
significant  number  of  small  businesses. 

Regulatory  Assessment 

This  rule  is  not  a  significant 
regulatory-  action  under  3(f)  of  Executive 
Order  12866  and  does  not  require  an 
assessment  of  potential  costs  and 
benefits  under  section  6(a)(3)  of  that 
Order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget 
(OMB)  under  that  Order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
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Transportation  (DOT)  (44  FR  1 1040 
FRbruarv  2t),  UJ/y) 

A  Ri'milalorv  Assossint'iil  wiidtT 
paragraph  lOt-  of  the  rt'gulatorv  policies 
and  prott'diiri's  of  DOT  is  availablf  in 
the  (io(  kt't  for  inspct  tion  or  (.o[)Vin>; 
whore  uiditated  undttr  ADDRESSES.  A 
siininiarv  of  the  Assessment  follows: 

Summary  of  Benefits 

The  principal  benefits  of  this  rule  are 
protection  against  oil  spdlage,  human 
casualties,  and  property  damage  that 
may  result  from  navigation-related 
incidents  of  lank  barges  and  towing 
vessels  while  underway  in  the  navigable 
waters  of  the  I'lrst  (Joast  (Juard  District. 
Quantifiable  ()»!nefils  accrue  from 
averted  pollution  measured  in  barrels  of 
oil  not  spilled,  avertecl  in|uries  and 
deaths,  and  a\'erted  damage  to  vessels 
and  property  measured  in  dollars 

Using  information  from  the  (loast 
(aiard  Marine  .Safety  Management 
.System  from  lanuarv  1.  19M2,  to 
December  Jl.  l^Mfi.  we  reviewed  Wt 
tank  barge  casually  cases  These 
casualties  involved  vessels  that  were 
underway  within  the  boundaries  of  the 
First  (loast  Caiard  District  and  whi(  h 
would  have  been  affe(  ted  by  tins  rule  if 
it  had  been  in  effect   This  period 
represents  some  post  Ol^A-MO 
experieni:e.  is  long  enough  to  survey  a 
significant  number  of  casualties,  and 
short  enough  to  avoid  old  problems 
whi(  h  are  now  solved   These  96  cases 
provided  the  pool  from  which  the 
benefits  .ire  estimated    During  this  base 
period,  there  w.is  no  reported  oil  spilled 
from  double-hull  barges. 

For  all  four  measures,  we  reviewed 
ea(  h  casualty  case  report  to  assess 
whether  the  casualt\  c  oiild  have  betui 
prevented  or  diminished  in  severity  by 
this  rule   A  team  of  Coast  (aiard 
analysts  assigned  an  effectiveness 
degree  to  which  eat  h  measure  would 
have  positiveU  ,iffe<  ted  ea(  h  (  asualty 
case   We  tabulated  data  on  deaths  and 
iniuries.  oil  spillage.  <ind  dollar  totals 
reported  for  dama>;e  to  tlie  tank  barges, 
towing  vessels,  piers,  or  other 
structures,  and  estimated  benefits  for 
eai  h  me.iMire  aii|usted  to  the  aci  urate 
degree  of  effectiveness. 

( )ver  the  period  of  analvsis,  the 
pn-sent  value  ot  tot.il  dainagi-s  ,inil 
deaths  avoided  bv  the  rule  would  be 
.S-'.Ht2.47t  (IWH dollars)  Total 
pollution  aviiided  bv  thi-  rule  would  br 
1 .  U)H  ()■)  h.irrels    riii'M'  tigurt's  .irr 
different  Irom  llmsf  nbtaiiieil  iii  iMfJnT 
Regulatory  .Xssessini'nts  due  tn  u|id,iting 
and  impriivement  of  the  d.it.i  .iiid 
methodology 


Summary  of  Costs 

Businesses  that  u.se  tank  barge  and 
towing  vessels  within  the  geographic 
boundaries  of  the  First  District,  as  well 
as  the  tank  barge  and  towing  vessel 
industries  themselves,  will  bear  the 
majority  of  the  costs  of  this  rule 

The  cost  of  this  rult?  is  the  sum  of 
costs  from  the  requirements  for  positive 
control  for  barges,  enhanc  ed 
communications,  voyage  planning,  and 
restricted  navigation  areas.  These 
anticipated  costs  recognize  that  many  of 
the  towing  vessels  and  tank  barges 
operating  within  the  geographic 
boundaries  of  the  First  District  are 
already  in  compliance  with  these 
requirements. 

( 1 )  positive  Control  for  Tank  Barges: 
Data  from  the  First  District  and  V.S 
Army  Corps  of  Engin(;ers  indicated  that 
there  are  21  .ti40  transits  occurring 
within  the  District  each  year.  Of  these 
transits,  we  estimate  ly.'S"'.,,  or  421. 
involve  a  single-hull,  petroleum-laden 
lank  barge  being  towed  by  a  tug  without 
twin  engines  or  twin  screws,  and  thus, 
this  rule  would  require  an  est:ort  or 
assist  tug.  The  cost  of  an  escort  or  assist 
fug  is  $300  an  hour  It  is  assumed  this 
escort  or  assist  tug  would,  on  average, 
spend  20  hours  m  round  trip  ser\'ice  on 
each  transit  The  cost  of  the  tug  for  a 
single  transit  would  therefore  be  56,000. 
Over  ihe  period  of  analysis,  the  present 
value  total  cost  of  the  escort  or  assist  tug 
escorts  would  be  S2 1.608. 076  (1998 
dollars). 

Another  cost  of  the  tug-escort 
requirement  is  the  cost  to  familiarize  the 
crew  of  the  escort  tug  if  they  are  not 
familiar  with  the  anchor  and  breakaway 
gear  of  the  barge  they  will  escort.  We 
estimate  this  training  would  be 
necessary  for  60"'<i  of  the  transits  and  the 
training  would  lake  an  average  of  one 
hour  Over  the  period  of  analysis,  the 
present  value  total  cost  of  training 
would  U'S2 15. 911 

This  re(|uirement  also  may  cause 
some  businesses  to  incur  other  costs. 
First,  the  resale  prices  of  the  existing 
single-screw  lugs  in  the  First  Coast 
(iuard  Distri(  t  mav  be  slightly  lower  for 
at  least  some  period  due  to  this 
rulemaking  We  estimate  the  present 
value  total  cost  from  lost  resale  value 
would  be  .Sl.nO.OOO   .Second,  in  the  short 
run,  while  imfiacled  companies  are 
realigning  their  assets  in  order  to  b»'  in 
compliance  with  the  tug-escort 
requirement,  there  may  be  some  lost 
prufit  opportunities  for  barges   We 
estimate  till-  [)resfnt  value  tot<il  cost  in 
terms  of  lost  profit  would  be  S.SO.OOO 
With  permanent  waivers,  we  expect  the 
impac  t  of  lost  profit  or  lost  resale  value 
mav  be  reduced 


The  present  value  total  cost  of  the 
positive-control  requirement  would  be 
S22.023.987  ($21,608,076  -t-  $215,911  + 
5150,000  -t-  550.000  =  522,023,987). 

(2)  Enhanced  Communications:  This 
rule  would  require  the  person(s)  on 
watch  on  a  towing  vessel  to  make 
approximately  eight  securite  calls 
during  the  average  transit  in  the  First 
District.  The  cost  of  this  requirement  to 
the  operator  would  be  the  time  added  to 
the  crews'  watch  duties  per  transit  and/ 
or  the  diminished  productivity  per 
transit  as  a  result  of  this  requirement. 

Each  securite  call  would  take  about 
0.00833  hours  (or  0.5  minutes)  per 
transit.  This  time  represents  the  number 
of  hours  (or  minutes)  that  a 
crewmember  would  give  up  doing  other 
activities  during  a  transit.  We  assume 
that  the  master  makes  half  of  the 
securite  calls  and  the  mate  makes  the 
other  half  Based  on  a  rate  of  $350  per 
12-hour  day,  we  estimate  the  average 
hourly  wage  for  a  master  of  a  towing 
vessel  would  be  529.17.  Based  on  a  rate 
of  5250  per  12-hour  day.  we  estimate 
the  average  hourly  rate  for  a  mate  would 
be  $20.83.  As  each  person  makes  4  calls 
per  transit,  the  total  labor  time  and  total 
labor  cost  per  transit  would  be  0.0666 
hours/transit  and  5l.67/transit. 
respectively  (8  calls/transit  x  0.00833 
hours/call  =  0.0666  hours/transit  and 
1(529.1 7/hour  x  0.033  hours/transit)  + 
(520.83/hour  x  0.033  hours/transit)  = 
51.67/transitl). 

With  11,902  transits  of  petroleum- 
laden  tank  barges  (55%  of  21.640  total 
transits)  within  the  First  Coast  Guard 
District  each  year,  the  total  annual  time 
burden  of  this  requirement  would  be 
792.67  hours,  and  the  potential 
opportunity  cost  would  be  519,837  per 
year  (51.6667/transit  x  11,902  transits/ 
year  =  519,837/year).  Over  the  period  of 
analysis,  the  present  value  total  cost  of 
this  requirement  would  be  5187.393  in 
1998  dollars. 

Given  the  existing  practices  that  occur 
during  typical  watch  duties,  we  expect 
the  time  necessary  to  make  each  call 
would  not  increase  the  time  spent 
performing  watch  duties  nor  decrease 
|)roductiyity  of  either  crewmember  on 
watch  Without  an  increase  in  labor 
time  devoted  to  watch  duties  or 
decrease  in  productivity,  the  financial 
c  ost  of  the  tmhanced-c:ommunications 
reouirement  would  be  50. 

(3)  Voyage  Planning:  (Currently  we 
estimate  21,640  transits  of  tank  barges  in 
the  First  Coast  Guard  District  each  year. 
The  C^oast  Guard  estimates  that  90%  (or 
19.476)  of  these  transits  already  are  in 
compliance  with  this  proposed 
requirement  Thus,  10%  or  2,164 
transits  currently  lack  a  voyage  plan. 
Further  data  from  the  First  Coast  Guard 


District  indicates  that  55%  of  the  annual 
transits  involve  petroleum-laden  tank 
barges.  Therefore,  we  estimate  that  55% 
or  1,190  of  the  2,164  petroleum-laden 
tank  barge  transits  currently  lack  a 
voyage  plan. 

For  each  transit,  as  a  representative  of 
the  owner  or  operator,  the  master  of  the 
towing  vessel  spends  approximately  0.5 
hours  (or  30  minutes)  preparing  a 
voyage  plan.  The  average  wage  rate  for 
a  towing  vessel  master  is  estimated  to  be 
529. 1 7  per  hour.  The  annual  cost  of 
voyage  planning  would  be  517,357 
(529.17/hour  xO.5  hours/transit  x  1,190 
transits/year  =  Sl7,357/year).  Over  the 
period  of  analysis,  the  present  value 
total  cost  of  the  voyage- planning 
requirement  would  be  5163,965  (in  1998 
dollars). 

(4)  Restricted  Navigation  Areas:  This 
proposed  requirement  would  establish 
two  restricted  navigation  areas  that 
would  bar  the  traffic  of  towing  vessels 
with  petroleum-laden  tank  barges. 
These  two  areas  are  Fishers  Island 
Sound  and  the  eastern  portion  of  Cape 
Cod  Bay.  Historically  and  currently 
there  has  been  no  traffic  of  towing 
vessels  with  petroleum-laden  tank 
barges  operating  within  either  of  these 
two  areas.  Thus,  the  cost  of  the 
restricted  navigation  requirement  would 
be$0. 

Summary 

The  present  value  total  cost  of  this 
rule  would  be  522,187,952  ($22,023,987 
for  positive  control  of  barges  +  $0  for 
enhanced  communications  -t-  $163,965 
for  voyage  planning  +  $0  for  restricted 
navigation  areas  =  $22,187,952).  In 
terms  of  cost-effectiveness,  this  rule 
would  prevent  1,368.65  barrels  of 
pollution  at  a  cost  of  $16,212  per  barrel. 

Small  Entities 

Under  the  Regulator\'  Flexibility  Act 
(5  U.S.C.  601  et  seq.).  the  Coast  Guard 
must  consider  whether  this  rule  will 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
"Small  entities"  include  small 
businesses,  not-for-profit  organizations 
that  are  independently  owned  and 
operated  and  are  not  dominant  in  their 
fields,  and  govenunental  jurisdictions 
with  populations  of  less  than  50,000. 

The  rule  would  require  the  following: 

(1)  positive  control  measures  for  tank 
barges,  which  require  an  escort  or  assist 
tug  during  all  transits  involving  towing 
vessels  not  equipped  with  twin-screw/ 
twin-engine  propulsion,  and  that  are 
engaged  in  towing  petroleum-laden 
single-hull  tank  barges  in  the  First  Coast 
Guard  District: 

(2)  operators  of  vessels  towing 
petroleum-laden  tank  barges  initiate  and 


broadcast  securite  calls  on  radio 
identifv'ing  their  position  at  specified 
locations  during  a  transit  in  the  First 
District; 

(3)  a  voyage  plan  be  prepared  prior  to 
a  petroleum-laden  tank  barge  voyage 
within  the  First  District:  and 

(4)  two  restricted  navigation  areas 
within  the  First  District  that  would  bar 
traffic  of  towing  vessels  with  petroleum- 
laden  tank  barges. 

The  maximum  estimated  cost  of  this 
regulation  would  be  522,187,952  with 
the  majority  of  the  cost  (or  99%)  being 
the  cost  of  the  positive-control 
requirement.  The  voyage-planning 
requirement  would  have  an  estimated 
cost  of  5163.965,  while  the  enhanced- 
communications  and  restricted- 
navigation-areas  requirements  would  be 
expected  to  have  zero  financial  cost. 

We  estimate  there  are  currently 
11,902  petroleum-laden  tank  barge 
transits  within  the  First  District  per 
year.  We  estimate  that  approximately 
95%  of  the  towing  vessels  that  tow 
petroleum-laden  tank  barges  in  the  First 
District  are  twin-screw,  which  do  not 
require  positive  control  measures.  Also 
exempted  from  the  positive-control 
requirement  would  be  all  double-hull 
tank  barges  that  currently  make  up  29% 
of  the  tank  barge  fleet.  Consequently,  we 
estimate  that  421  transits  would  be 
impacted  by  the  positive-control 
requirement. 

The  Small  Business  Administration, 
in  13  CFR  121,  defines  small  businesses 
by  either  the  number  of  employees  or  by 
the  amount  of  a  company's  receipts  in 
dollars.  For  examples,  a  business  in  the 
towing-&-tugboat-services  industry  that 
has  annual  revenue  no  greater  than  55 
million  is  a  small  entity.  However,  a 
business  in  the  water-transportation-of- 
freight  industry  that  has  no  more  than 
500  employees  would  be  a  small  entity. 
The  Coast  Guard  does  not  collect 
revenue  nor  number-of-employee 
information  from  the  businesses  it 
regulates;  however,  information  can  be 
obtained  from  sources  such  as  Dun  & 
Bradstreet  or  the  U.S.  Census. 
According  to  Dun  &■  Bradstreet 
Marketplace  1 999.  the  percentage  of 
companies  nationally  with  annual 
revenue  equal  to  or  less  than  55  million 
in  the  towing-&-tugboat-services 
industry  (SIC  Code  4492)  is  about  86%. 
Regionally,  for  companies  that  are 
located  in  one  of  the  states  within  the 
boundaries  of  the  First  District  which 
are  in  SIC  Code  4492,  approximately 
90%  would  be  considered  a  small 
entity.  For  water  transportation  of 
freight,  n.e.c.  (SIC  Code  4449).  the 
percentage  of  companies  nationally  with 
a  maximum  of  500  employees  is 
approximately  95%,  while  for 


companies  located  in  one  of  the  states 
within  the  boundaries  of  the  First  Coast 
Guard  District  that  percentage  is 
appro.ximately  95%  as  well. 

The  Coast  Guard's  Marine  Safety 
Management  System  (MSMS)  database 
identifies  34  different  companies  that 
own  tank  barges  certificated  under 
subchapter  O  or  D  within  the 
boundaries  of  the  First  District.  The 
MSMS  database  also  identifies  124 
different  companies  located  in  one  of 
the  states  within  the  boundaries  of  the 
First  District  that  own  towing  vessels. 
These  towing  vessels  are  not  owned 
strictly  by  companies  that  are  engaged 
in  towing  &  tugboat  services  or  water 
transportation  of  freight.  Other  owners 
of  towing  vessels  include  construction 
companies  and  governments. 

It  is  the  businesses  who  hire  the 
towing  vessels  and  tank  barges  for 
transporting  their  goods  that  directly 
incur  the  costs  of  this  rulemaking  by 
having  to  pay  for  the  escorts  or  assist 
tugs.  However,  some  towing  vessels  and 
barge  owners,  the  majority  of  which  are 
small  entities,  may  be  affected  by  the 
positive-control  requirement  if  they  can 
no  longer  provide  tug  senice  at  a 
competitive  price  due  to  the 
requirement  that  they  employ  an  escort 
or  assist  tug. 

On  March  15.  1999.  an  Interim  Rule 
allowed  the  local  COTP  to  authorize 
temporary'  exemptions  to  the  positive- 
control  requirement  established  in  the 
December  30,  1998.  Final  Rule.  Since 
inserting  this  authority  into  the  rule, 
thirty-two  temporary  exemptions  have 
been  granted  with  no  pollution 
incidents.  These  exemptions  expire  June 
30,  2000.  Comments  from  industr\'  have 
requested  that  the  Coast  Guard  establish 
procedures  that  would  transform  the 
temporary'  exemption  into  a  permanent 
exemption.  In  an  effort  to  reduce  the 
impact  of  the  positive-control 
requirement,  this  Final  Rule  allows  the 
COTP  to  authorize  exemptions  to  the 
positive-control  requirement,  and 
removes  the  temporary'  nature  of  the 
exemptions  that  were  granted  in  the 
Interim  Rule.  Accordingly,  the  Coast 
Guard  certifies  under  5  U.S.C.  605(b) 
that  this  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Assistance  for  Small  Entities 

In  accordance  with  section  213(a)  of 
the  Small  Business  Regulator}' 
Enforcement  Fairness  Act  of  1996  (Pub, 
L.  104-121).  the  Coast  Guard  offered  to 
assist  small  entities  in  understanding 
the  rule  so  that  they  can  better  evaluate 
its  effects  on  them  and  participate  in  the 
rulemaking.  Commander  (m).  First  Coast 
Guard  District,  provided  explanator\- 
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m  format  loll  to  ,i  ninnlifr  of  iiiiiiv  iiiu.ils 
bv  telephone 

Thf  Small  Husmi's.-,  ami  A^;ru  iilturf 
Kt'milatorv  Enfnrcfmt'fit  Omhinlsnian 
and  10  Kfi;ioiial  lairiit's>  Mo.inls  vmtc 
I'staltlislird  to  riM  I'lvi'  c  oinmt'iils  trom 
small  husiiicsscs  about  I'lifort  t'liifiit  b\ 
l-fdcr.il  a^crK  itn    riic  OmbutlMiiaii  will 
aiinii<»ll\  I'vahiatt'  fidori  cmt'iit  <in(l  rati- 
Rdc:h  amjiicv's  n's[)oiiMVt'nH'«s  to  small 
biisiin'ss   If  \ou  wish  to  ( ornmt'iit  on 
unfori  t'lin'iit  b\  ibi'  ( io.ist  (iuard.  call  1  - 
HHH--Ki;(r-FAIK  (1    HHH    7t4-IJ47) 

Collection  of  Information 

I'hc  liiial  Kuli'  (  alls  tor  no  ( ollcction 
ot  information  under  the  I'apfrwork. 
Ki'dui  tion  Ac  t  of  l')').S  |44  U.S.C.  :i.'>()l 

ft  ■>rij  i 

Impact  on  Fedt>raliNm 

This  rub-  would  rev  isc  llic  rub's  at  TT 
CFK  lt)5  l()()(d)(l)(iiil  that  addrrss 
ndvig.itional  safety,  and  vovage 
planning  for  towing  vessels   We  ha\e 
<iiial\  /.ed  this  rule  in  a( cordaiu  e  willi 
the  pruK  iples  .imi  c  rileri.i  i  ontamed  in 
Kxeiutive  Order  1  il  \2    It  is  well  settled 
that  .States  are  (ireempted  from 
est.ihlishiiiL;  anv  reijuirements  tor  tank 
vessels  ,ind  the  vessels  that  tin\  them  in 
the  categories  oi  design.  (  onstriu  tion 
alteration,  rep.ur,  m.iinten.nu  e. 
iiperation,  e(iuip[)ink;.  personnel 
(lualification,  and  maninn^;   See  the 
derision  of  tfie  Supreme  ( ioiirt  in  the 
consolid.ited  (  ases  of  ( 'nitnl  States  v. 
Ltxkf  diui  InliTtiiiiko  \    l.)>(kf       

r  s  ,  jooo  r  s  i.ijxis  ih^s 

(March  h,  2()()())    Thus,  this  entire  rule 
falls  within  preemfited  (  ate^ories 
Because  Statt^s  mav  not  [iromul^.ite 
rules  the  c.itegories  set  out.  preemption 
IS  not  an  issue  iiiuier  that  Order 

Unfunded  Mandates 

Title  il  of  the  Unfunded  Mandates 
Reform  Act  of  imi.^,  (1  ;MKA)  |Puh   1. 
10-4-4.  lO'KStat   4H|  retpiires  Federal 
agencies  to  assess  the  effe(  ts  of  certain 
regulatory  actions  on  State,  loi  al.  and 
tritial  governments.  ,ind  the  priv.ite 
se(  tor   WMKA  retiuires  ,i  written 
statement  ofec  iinomic  and  regul.itorv 
altern.itives  for  rules  th.tt  < ontain 
Federal  mandates   ,\     I'ederal  mand.ite' 
is  a  new  or  .idditioiial  eidorceable  liutv 
imposed  on  <in\  State,  loc.il,  or  tribal 
gdvernment.  or  the  [)rivate  sei  tor  If  aiu 
Federal  mandate  causes  those  entities  to 
spend.  Ill  the  aggregate,  .SlOO  million  or 
more  in  am  one  vear,  tfie  KMRA 
anahsis  is  reipiired   This  Final  Rule 
Would  not  impose  I'ederal  m.indates  on 
am  State,  lo(  al,  or  trilial  governments, 
or  tfie  firivate  sector. 


Knvironmenl 

The  Coast  (aiard  considered  the 
en\,  ironmental  impai  t  of  tfiis  rule  and 
<  one  hided  that  under  figure  2-1, 
paragrajihs  14(g)  and  (i)  of  Commandant 
Instnic  tion  MH)47fi  !(!,  this  rule  is 
c  ategoru  allv  excluded  from  further 
environmental  doc  uinentation   A 

IJeterinination  of  ( iategonc  al 
I'ixc  lusion"  is  available  in  the  docket  for 
iiispec  tion  or  ( opving  where  indicated 
under  ADDRESSES 

List  of  Subject.*;  in  33  CFR  Part  165 

Marine  s,ifet\.  N.ivigation  (w.iter). 
Re()ortmg  and  re(  cirdkeeping 
recjuirements,  Waterwavs 

For  tht'  reasons  disc  ussed  m  the 
preamble,  th<'  ( loast  C iuard  amends  M 
(  VV.  p.irt  It).')  as  follows: 

PART165  [AMENDED] 

I    I'ht!  citation  of  authority  for  Part 
]h:>  I  ontinues  to  read  as  follows 

.■\uthority:  <  <  I  "^  t  !  J  n  ''O  I  s  (  I'M 
I  1  CKR  1  05-l(g).6.04-l.  t.  in  t.  H.CI  -,  4'l 
(.IK  1  46 

2.  Revise  «}  1().t  l()()(d)(  1  1(iii|  to  read  as 
tollows 

§  165.100    Regulated  Navigation  Area: 
Navigable  Waters  wittiin  tt>e  First  Coast 
Guard  District 


(ill)  The  cognizant  (iaptam  of  the  Port 
l(X)TP).  upon  written  application,  may 
authorize  an  exemption  from  the 
reipiirements  of  paragraph  (d)(lHiJ  of 
this  sec  tion  for — 

(A)  .\n\  tank  barge  with  .i  c  apac:itv  of 
less  than  25.000  barrels,  operating  in  aii 
area  with  limited  depth  or  width  such 
as  ,1  c  reek  or  small  river;  or 

(B|  Anv  tank  fiarge  operating  on  anv 
waters  within  the  COTP  Zone,  if  the 
operator  demcmstrates  to  the  satisfaction 
of  the  COTP  that  tfie  b.irge  employs  an 
eijuualent  level  of  safety  to  that 
[)rovided  b\  the  [lositive  control 
provisions  of  this  section.  Fac:h  rtjquest 
tor  an  exemption  under  this  [laragraph 
must  tie  submitted  in  writing  to  the 
f:ognizant  (iOTP  no  later  than  7  days 
fiefore  the  intended  tr.insit 


i),ii-,|  M.iv  2i\.  jnoo 

K(ilM>ii  K.  [)un(.an, 

I .iifittiin.  I    ,s  i.otist  (iiKird.  Acting 
(.ommandiT.  First  (Juast  Guard  [)istnit 

IIKI)."    nil    mill  1  iN'>i  t. -'>-(io,  H  4')  .mil 
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DEPARTME^f^  OF  TRANSPORTATION 
Coast  Gdard 

33  CFR  Part  165 

[CGDO5-0O-018] 

RIN211&-AA97 

Safety  Zone;  Ocean  View  Beach  Park, 
Chesapeake  Bay,  VA 

AGENCY:  Coast  Guard.  DOT 
ACTION:  Temporary  final  rule. 


SUMMARY:  The  Coast  ( iuard  is 
establishing  a  temporary  safety  zone  for 
the  Shore  Thing  Inde|)enden(;e  Da\ 
(.elebraticjn  fireworks  display  to  be  held 
at  the  Ocean  View  Beach  Park. 
(!hesa()eake  Bay,  \'irginia.  This  action 
will  restru  t  vessel  traffic  on  the 
Chesapeake  Bay  within  a  ."iOO-foot 
radius  of  the  fireworks  display,  which 
will  be  fired  from  shore.  The  safety  zone 
IS  necessary  to  protect  mariners  and 
spec  tators  from  the  hazards  associated 
with  the  fireworks  display. 
DATES:  This  rule  is  effecti\-e  from  9  p  m. 
until  10  p  m.  on  July  1.  2000, 
ADDRESSES:  You  may  mail  c;cimments 
and  related  material  to  I'SfXi  Marine 
Safety  Office  Hampton  Roads,  200 
Granbv  Street.  Norfolk.  V'A,  or  deliver 
them  to  the  same  address  between  8 
am.  and  4  p.m  .  Monday  through 
Friday,  except  Federal  holidays,  USCG 
Marine  Safety  Offii:e  Hampton  Roads 
maintains  the  public  docket  for  this 
rulemaking.  Comments  and  materials 
received  from  the  public,  as  well  as 
documents  indicated  in  this  preamble  as 
being  available  in  the  docket,  will 
become  part  of  this  docket  and  will  be 
available  fcjr  inspection  or  copying  at 
the  abo\e  address  between  8  a.m.  and  4 
p  m  ,  Monday  thrcjugh  Friday,  except 
Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Chief  Petty  Officer  Roddy  Corr,  project 
officer.  USCG  Marine  Safety  Office 
Hampton  Roads,  telephone  number 
(7,S7)  441-3290, 
SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

Although  this  rule  is  being  published 
as  a  temporary  final  rule  without  prior 
notice,  an  opportunity  for  public 
comment  is  nevertheless  desirable  to 
ensure  the  rule  is  both  reasonable  and 
workable  Accordingly,  we  encourage 
you  to  submit  comments  and  related 
material.  If  you  do  so,  please  include 
your  name  and  address,  identify  the 
docket  number  for  the  rulemaking 
(CGD0.S-{)0-018),  indicate  the  specific 
section  of  this  document  to  whic:h  each 
comment  applies,  and  give  the  reason 


for  each  comment.  Please  submit  all 
comments  and  related  material  in  an 
unbound  format,  no  larger  than  8.5  by 
1 1  inches,  suitable  for  copying.  If  you 
would  like  to  know  they  reached  us, 
please  enclose  a  stamped,  self-addressed 
postcard  or  envfdnpe. 

Regulatory  Information 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
regulation.  Under  5  U.S.C.  .5,53(b)(B),  the 
Coast  Guard  finds  that  good  cause  exists 
for  not  publishing  an  NPRM.  We  were 
not  notified  of  this  event  in  sufficient 
time  to  publish  an  NPRM,  allow  for 
comments,  and  publish  a  final  rule  in 
sufficient  time  to  allow  notice  to  the 
public  for  the  fireworks  display.  In 
previous  years,  this  event  and  similar 
ones  have  been  held  without  incident 
and  without  comment  from  the  publico 
regarding  the  Coast  Guard's 
establishment  of  limited  safety  zones 
around  the  fireworks  display. 

Background  and  Puqiose 

The  Coast  Guard  is  establishing  a 
temporary  safety  zone  for  the  Shore 
Thing  Independence  Day  Celebration 
fireworks  display  to  be  held  at  Ocean 
View  Beach  Park.  Chesapeake  Bay, 
Virginia.  The  safety  zone  will  restrict 
vessel  traffic  within  a  500-foot  radius  of 
the  fireworks  display,  which  will  be 
fired  from  land,  in  approximate  position 
36°  57.30'  N,  076^  15.00'  W.  The  safety 
zone  is  necessary  to  protect  mariners 
and  spectators  from  the  hazards 
associated  with  the  fireworks  display. 

The  safety  zone  is  effective  from  9 
p.m.  until  10  p.m.  on  the  July  1.  2000. 
Additional  public  notifications  will  be 
made  prior  to  the  event  via  marine 
information  broadcasts. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  OfTice  of  Management  and 
Budget  has  not  reviewed  if  under  that 
Order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  February  26,  1979).  This 
temporary  final  rule  only  affects  a 
limited  area  for  one  hour,  alternative 
routes  exist  for  maritime  traffic,  and 
advance  notification  via  marine 
information  broadcasts  will  enable 
mariners  to  plan  their  transit  to  avoid 
entering  the  restricted  area.  The  Coast 
Guard  expects  the  economic  impact  of 
this  rule  to  be  so  minimal  that  a  full 
regulatory  evaluation  under  paragraph 


10(e)  of  the  regulatory  policies  and 
procedures  of  the  DOT  is  unnecessary. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq).  the  Coast  Guard 
considered  whether  this  rule  would 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
go\ernmental  jurisdictions  with 
populations  of  less  than  50.000. 

The  Coast  Guard  certifies  under  5 
U.SC,  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  rule  will  affect  the  following 
entities,  some  of  which  might  be  small 
entities:  the  owners  or  operators  of 
vessels  intending  to  operate  or  anchor  in 
portions  of  the  Chesapeake  Bay.  Virginia 
within  500  feet  of  a  shoreside  fireworks 
display  at  Ocean  V^iew  Beach  Park 
located  in  approximate  position  36" 
57.30' N,  076'  15.00' W. 

This  safety  zone  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  for 
the  following  reasons:  This  temporary 
final  rule  only  affects  a  limited  area  for 
one  hour,  alternative  routes  exist  for 
maritime  traffic,  and  advance 
notification  via  marine  information 
broadcasts  will  enable  mariners  to  plan 
their  transit  to  avoid  entering  the 
restricted  area. 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
p(  seq.). 

Federalism 

We  have  analyzed  this  rule  under 
Executive  Order  13132  and  have 
determined  that  this  rule  does  not  have 
implications  for  federalism  under  that 
order. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C. 1531-1538) governs 
the  issuance  of  federal  regulations  that 
require  unfunded  mandates.  An 
unfunded  mandate  is  a  regulation  that 
requires  a  state,  local,  or  tribal 
government  or  the  private  sector  to 
incur  direct  costs  without  the  Federal 
Governments  having  first  provided  the 
funds  to  pay  those  unfunded  mandate 
costs.  This  rule  will  not  impose  an 
unfunded  mandate. 


Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
(Jrder  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988.  Civil  fustice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

Wp  have  analyzed  this  rule  under 
Executive  Order  13045.  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  concern  an  environmental  risk 
to  health  or  risk  to  safety  that  may 
disproportionately  affect  children 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  under  figure  2-1. 
paragraph  (34)(g).  of  Commandant 
Instruction  M16475.1C.  this  rule  is 
categorically  excluded  from  further 
environmental  documentation.  This 
regulation  will  have  no  impact  on  the 
environment. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors.  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165— {AMENDED] 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authority:  ,3.3  I'.S.C   1231:  .iO  ISC  191: 
:rU:FR  l,05-l(g),  6,04-],  f>,04-G,  and  160.,i: 
49  CFR  l,4fi.  Section  165.100  is  also  issued 
under  authoritv  of  Sec .  311,  Puli  L.  10.'5-383- 

2.  Add  temporary  §  165.T05-018  to 
read  as  follows: 

§  1 65.T05-01 8    Safety  Zone:  Ocean  View 
Beach  Park,  Chesapeake  Bay.  Virginia. 

(a)  Location.  The  following  area  is  a 
safety  zone:  All  waters  of  the 
Chesapeake  Bay.  within  a  500-foot 
radius  of  a  shoreside  fireworks  display 
in  approximate  position  36   57.30'  N. 
076"  15.00' W. 

(b)  Captain  of  the  Port.  Captain  of  the 
Port  means  the  Commanding  Officer  of 
the  Marine  Safety  Office  Hampton 
Roads,  Norfolk.  VA  or  any  Coast  Guard 
commissioned,  warrant,  or  petty  officer 
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wild  ti.is  hcfi!  .iiithiiriZH(i  tn  ,i(  t  on  his 
iM'halt 

(i  )  Hri^iiliitioii'^  (1)  ,\ll  (i<'rs(m>  an- 
ri'iiiurt'il  til  (  ()iii[)l\  with  the  ^^iMicral 
ri'nul.ilioiiN  tjoviTiiiiig  s,ifct\  /.Diifs 
ti)Ull(l  III  sfctinii  UiS  2.<  nf  this  p.trt 

|_'l  ['i'rs()n>.  iir  vi-ssfls  rfi]iiiriii^  I'litrv 
•  iitii  nr  [)iiss<iv;i'  through  this  s.ifi't\  /.om- 
must  lirst  r('<nicsl  .iiithnri/.itiiiii  frnm  thf 
( '.ipt.im  lit  tht'  I'lirt    The  ( in.ist  {iu.ird 
rt'prfst'ritativt' enforcing  thf  saf('t\  /iiiii- 
cm  l)«'  ( iiiita(f»'i)  cin  V'HF  iii.iniit'  hand 
radid.  (haiuit'ls  l.i  .ind  lf>  Thf  (l.tptain 
of  tht'  Port  (an  he  ( (int<i(  li'd  at  tcli-phoin' 
niiinh«T  (7ri7)  4H4-H1')J 

(I)  Thf  C.iptam  of  the  Port  will  nolifv 
thf  puhli(  ot  (  han).;fs  in  thr  status  of 
this  s<ift'tv  /.one  hv  ni.iriiu'  infnriiiatioii 
hroad(  <ist  on  \'H1-  inarinf  hand  radio. 
I  haniifl  J  J  {\:>7  \  MHz) 

Id)  ElU'ctivv  Date.  This  sc(  tion  is  ui 
f'ffi'i  t  from  't  p  ni    until  10  p  rii   on  |iil\ 
1. 2000 

D.iti-il    \l,i\   lU    JIKHl 
|.  K.  S«  hriiint'r, 

(.iiptum.l   >  (JKist  liiKirtl.  (■(iptain  ill  Ihi 
Port  Hampton  Roads. 

;rK  I).-,    on    l-ir,  1  i'ilc<l  r^-.l-OO;  H  45  .iml 
BILLING  CODE  491  a  1S-U 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

36CFRPart  1280 
RIN  3095-AA06 

Public  Use  of  NARA  Facilities; 
Correction 

agency:  N.ition.il  .\n  hues  ,iii<i  K.'i  ords 
.\ii  mi  lustration  (NARA) 
ACTION:  [•■|n.il  rule.  (  orri'(  tioii. 


SUMMARY:  \.\KA  puhhsh.'d  in  \\\<- 
Federal  Register  nf  |uiii>  1    JOdo  ,1  fni.il 
riiit*  r»'visiiii;  it^  i>'i;iii.ilinns  Inr  use  ■\\  it-. 
fai  ilitii's    ln.id\<'rtriill\ ,  ui-  omilli'il   1 
(in.ihfii  .itioii  that  \.\K.\  i'mpin\ci's  im.i\ 
use  thf  \.\K.\  shiittl.'  hctwfcii  tli.- 
National  .An  liiu's  Hmldini.;  .iiid  thf 

CollfK*'  •'■irl^  '•"  ilil'>  t'T  "tfii  111 
purposfs  onl\    rius  dni  uiiifiit  pill',  idf. 
thf  I  orri'i  t  tf  \! 

DATES:  l-:tlf<  \\\ 1  hiU    1     JIMKI 

FOR  FURTHER  INFORMATION  CONTACT: 
Shawn  Morton  at  1  toi)  :  \  <.    '  \U\). 
KXtoii.sjdn  253. 

SUPPLEMENTARY  INFORMATION:  NARA 
(luhlishfd  ,1  tin.il  mil-  diM  uiiifiit  in  tlif 
Kederdl  Resistt-r  ut  luiif  1,  201)0,  |(.")  IK 

I4>l7r)  rfMsiiii;   It.  (  l-R  p.irt   IJHO 
Puhlli    I   sf  of  N.\K.\  i-.u  llltlfs    Sf(  tlnii 

1  2H0  14  providi's  thf  (  olid  It  mils  uiidf  i 

whll  h   N.\K,\  flllplnvcfs.  nthfr 

CjnvitrniiU'nf  fiiiplnsffs,  and  ilif  pudln 
niav  iisf  thf  N.\K.\  sliuttlf  \.\K.\  li.is 
had  a  iong-standinn  polu  v  ih.il  NAKA 


fiiiplovfi's  mav  usf  thf  shuttlf  onlv  for 
o|fi(  lal  piirposfs.  hut  this  limitation  was 
niiuttfd  from  thf  final  rnlf  This 
(  orrf(  tion  [)ro\  idfs  that  tf\t 

In  thf  doriimfiit  FK  0()-i:iH10 
puhlishfd  on  Iiiiif  1.  2000.  (t)')  PR 
i4't77)  makf  thf  following  (  orr»'(  fion: 

§1280.14    [Corrected] 

1    On  pagf  t4")79.  in  thf  si'c  imd 
I  oliimn,  in  *>  12H()  14.  inrrfcf  thf  fifth 
liiif  of  that  sf(  tion  to  ffad    intfnded  for 
NAKA  fmpilovffs'  iisf  for  offi(.idi 
[uirposfs  ()thfr" 

D.iIimI    lull.'   1     JIHKJ. 

\uncy  Y.  Allard. 

Iiitrnil  /{fij/sfrr  l.xiison  ( tffn  it 
1  H  II."     00-141  17  Kilnd  ti-5-<lll.  H.4'i  .lint 
BILLING  COOC   75t»-01    P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

(PA  153-41 00a:  FRL-6702-3] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans: 
Pennsylvania;  Nitrogen  Oxides 
Allowance  Requirements 

AGENCY:  Km  ironiiif  lit  il  Protfi  tmn 

Av;fii(  V  (KF'A) 

ACTION:  Diff.  t  final  riilf. 


SUMMARY:  f;P.\  IS  taking  dirfi  t  final 
.11  tinii  to  ap[)ro\f  rf  \  is  ions  to  thf 
(  ( ininionwf.ilth  of  Pfnns\  Kama  .State 
liii[)lfnifntatioii  PI. in  (.SIPI   Thf  rf\ision 

1  olisists  of  anif  lldlllf  Ills  to 

Pfiiiisvlvania's  Nitrogfn  Oxidfs  (NOv) 

.\llouani  f  Ki^iuirfnifiits  Thf  rfvisioiis 

iin|)lf  iiif  nt  thf  ( )/onf  Transport 

(  n  III  miss  1 1  III  s  |(  )T(  ^1  .Sf  ptf  mhf  r  27, 

1  'r)4  Mf  inoiMniiiiin  ni  I  ndf rstandini* 

I  M(  )1   I  111  llif  (  oiiiiiionu  f.iltli  of 

I'f  nil s\  1\  .una   In  .11  (  ordain  f  with  thf 

M(  )1     thf  rfvisions  implfinfiit  thf 

I'f  niis\  1\  <inia  portion  of  .i  rfgional  N()\ 

(  ap  and  trade  program  that  signific.antK 

rfdiK  I's  NOy  finissioiis  gfniTatfd 

within  thf  ()<'onf  Transport  Kfgion 

(( ITK)   KP.\  is  ,ippro\ing  thfsf  rfVisions 

in  a<  <  iirdani  <•  witti  thf  rfquirements  nf 

thf  f:lfaii  Air  Ai  t 

DATES:  Thi^  rtilf  is  ffffi  ti\f  mi  .Xiignst 

7.  2(Hi(i  without  fiirthfr  notu  f .  unlfss 

KP.\  rf<  fi\fs  advfrsf  wnttfn  ( iininifnt 

l.\  iuU  (.2000   If  KPA  rf(  fi\fs  su(  h 

I  oiiimfiils.  It  will  piihlish  ,1  tiiiifK 

w  itlidraw.il  of  thf  diri'i  t  final  rulf  in  thf 

Federal  Re^i.ster  and  inform  thf  puhlir 

til. it  thf  rule  will  not  takf  ffffi  t 

ADDRESSES:  Writti'ii  1  omments  ma\  lif 
mailfd  to  na\  III  I.   .\rnold,  ( !hif  f.  ( )zoni' 
Hi  Mofiilf  .Soiiri  fs  Hrani  h.  Maiii  odf 
.JAP21.  U.S.  KPA.  Kfgion  111.  lt>50  Arch 


Strwt.  Philadelphia.  PA  19103.  Copies 
of  the  dot:uments  relevant  to  this  actifin 
are  availahle  for  public  inspection 
during  normal  business  hours  at  the  Air 
Protection  IJivisinn.  EPA.  Region  III. 
16.S0  Art  h  Street.  Philadelphia.  PA 
I'lio;?  and  Pennsylvania  Department  of 
Knvironmental  Protection.  Bureau  of  Air 
Qualitv.  P 0   Box  8468.  400  Market 
Stre«'t,  Harrisburg,  PA  1710,5. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cristina  Fernandez.  (21.5)  814-2178.  or 
by  e-mail  at  fernandez.cristina@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  December  \9.  -[^7.  the 
Pennsvlvania  Department  of 
Environmental  Protection  ([3EP) 
submitted  a  revision  to  its  SIP,  The 
revision  consists  of  amendments  to  Title 
25  nf  the  Pennsvlvania  (lode  including 
Chapter  121 — Definitions  and  Chapter 
123 — N()\  .Allowance  Requirements.  On 
Dec  ember  27.  1999.  DEP  submitted  a 
subsfquf nt  revision  to  its  .SIP  amending 
Chapter  121 — Definitions  and  Chapter 
123 — N(3\  .Mlowance  Requirements, 
This  regulation  is  part  of  a  regional  NO\ 
reduction  program  based  upon  an  MOl ' 
drawn  between  the  member  states  of  the 
OTC  The  OTC  adopted  a  MOC  on 
September  27,  1994,  committing  the 
signatory  states  to  the  de\'elopment  and 
implemenation  of  a  two  phase  region- 
wide  rediK  tion  in  N()\  emissions  bv 
1999  and  2003,  respectively   As 
reasonablv  .ivailable  control  technology 
(R.\CT)  to  rediuie  NC)\  emissions  was 
reciuired  to  be  implemented  by  May  of 
1995,  the  MOl'  refers  to  the  reduc;tion 
in  N()\  emissions  to  be  a(  hieved  b\ 
1999  as  Phase  II.  and  the  reduction  in 
N()\  emissions  to  be  achieved  bv  2003 
as  Phase  III   The  OTC  member  states 
mi  liide  Maine.  New  Hampshire, 
Vermont,  Massai  husetts.  Connecticut. 
Rhode  Island.  New  York.  New  |ersev. 
PeiinsvUania.  Marvland.  Delaware,  the 
northern  c  ounties  of  \'irginia.  and  the 
District  of  Columbia   All  of  the  OTC 
members,  with  the  exception  of  the 
Conmionweallh  of  \'irginia.  signed  the 
September  27.  1994  MOl'   The  OTC 
MOl  ■  re()uires  a  reduction  in  ozone 
season  NO\.  emissions  from  utility  and 
large  industrial  combustion  facilities 
within  the  OTR  in  order  to  further  the 
effort  to  achieve  the  health-based 
National  .Ambient  An  Qualitv  Standard 
(N,\AQS)  for  ozone.  In  the  MOIJ.  the 
OTC  states  agre«>d  to  [iropose 
regulations  for  the  control  of  NO\ 
emissions  in  accordance  with  the 
following  guidelines: 

1,  The  le\(;l  of  NOy  required  would  he 
established  from  a  1990  baseline 
emissi(jns  level. 


2.  The  reduction  would  vary  by 
location,  or  zone,  and  v^'ould  be 
implemented  in  two  phases  utilizing  a 
region  wide  trading  program. 

3.  The  reduction  would  be 
determined  based  on  the  less  stringent 
of  each  of  the  following: 

a.  By  May  1.  1999.  the  affected 
facilities  in  the  inner  zone  shall  reduce 
their  rate  of  NOx  emissions  by  65% 
from  baseline,  or  emit  NO\  at  a  rate  no 
greater  than  0,20  pounds  per  million 
Btu.  (This  is  a  Phase  II  requirement.) 

b.  By  May  1.  1999,  the  affected 
facilities  in  the  outer  zone  shall  reduce 
their  rate  of  NOx  emissions  by  55% 
from  baseline,  or  shall  emit  NOx  at  a 
rate  no  greater  than  0.20  pounds  per 
million  Btu,  (This  is  a  Phase  II 
requirement.) 

c.  By  May  1.  2003,  the  affected 
facilities  in  the  inner  and  outer  zones 
shall  reduce  their  rate  of  NOx  emissions 
by  75%  from  baseline,  or  shall  emit 
NOx  at  a  rate  no  greater  than  0.15 
pounds  per  million  Btu.  (This  is  a  Phase 
III  requirement.) 

d.  By  May  1.  2003.  the  affected 
facilities  in  the  Northern  zone  shall 
reduc:e  their  rate  of  NOx  emissions  by 
55%  from  baseline,  or  shall  emit  NOx  at 
a  rate  no  greater  than  0,20  pounds  per 
million  Btu.  (This  is  a  Phase  III 
requirement.) 

A  Task  Force  of  representatives  from 
the  OTC  states,  organized  through  the 
Northeast  States  for  Coordinated  Air 
Use  Management  (NESCAUM)  and  the 
Mid-Atlantic  Regional  Air  Management 
Association  (MARAMA),  was  charged 
with  the  task  of  developing  a  Model 
Rule  that  would  implement  the  program 
defined  bv  the  OTC  MOU.  During  1995 
and  1996.' the  NESCAUM/  MARAMA 
NOx  Budget  Task  Force  worked  with 
EPA  and  developed  a  model  rule  as  a 
template  for  OTC  states  to  adopt  their 
own  rules  to  implement  the  O'TC  MOU. 
The  model  was  issued  May  1,  1996.  The 
model  rule  was  developed  by  and  for 
the  OTC  states  to  implement  the  Phase 
II  reductions  called  for  in  the  MOU  to 
be  achieved  by  May  1.  1999.  The  model 
rule  does  not  include  the 
implementation  of  Phase  III. 

Summary  of  SO*  Revision 

Pennsylvania's  Chapter  121 — 
Definitions  and  Chapter  123 — Nitrogen 
Oxides  Allowance  Requirements  are 
based  upon  and  are  consistent  with  the 
"NESCAUM/MARAMA  NOx  Budget 
Rule  "  issued  in  May  1.  1996.  The  model 
rule  was  developed  by  the  states  in  the 
OTR  using  the  EPA's  economic 
incentive  rules  (67  FR  16690)  which 
were  published  on  April  7,  1994,  as  the 
general  regulatory  framework. 


On  December  19,  1997.  the 
Pennsylvania  DEP  submitted  a  revision 
to  its  SIP.  The  revision  consists  of 
amendments  to  Title  25  of  the 
Pennsylvania  Code  includifi^  Chapter 
121— Definitions  and  Chapter  123— 
NOx  Allowance  Requirements.  Chapter 
121 — Definitions  includes  the  terms 
used  in  Chapter  123 — NOx  Allowances 
Requirements.  Chapter  123 — NOx 
Allowances  Requirements  consists  of 
twenty  sections:  (1)  Purpose;  (2)  Source 
NOx  allowance  requirements  and  NOx 
allowance  control  period:  (3)  General 
NOx  allowance  provisions;  (4)  Source 
authorized  account  representative 
requirements:  (5)  Allowance  Tracking 
System  (NATS)  provisions;  (6)  NOx 
allowance  transfer  protocol;  (7)  NOx 
allowance  transfer  procedures;  (8) 
Source  emissions  monitoring 
requirements;  (9)  Source  emissions 
reporting  requirements;  (10)  Source 
compliance  requirements;  (11)  Failure 
to  meet  source  compliance 
requirements;  (12)  Source  operating 
permit  provision  requirements;  (13) 
source  record  keeping  requirements; 

(14)  General  NOx  allocation  provisions; 

(15)  Initial  NOx  allowance  NOx 
allocations;  (16)  Source  opt-in 
provisions;  (17)  New  NOx  affected 
source  provisions;  (18)  Emission 
reduction  credit  provisions;  (19)  Bonus 
NOx  allowance  awards;  (20)  Audit, 
Appendix  A  to  Chapter  123  is  where  the 
budgeted  sources  and  their  NOx 
allowance  allocations  are  identified.  On 
December  27.  1999.  DEP  submitted 
amendments  to  its  December  19.  1997 
SIP  revision  request.  The  amendments 
revise  Chapter  121 — Definitions  and 
Chapter  123 — NOx  Allowance 
Requirements.  In  Chapter  121 — 
Definitions,  the  term  "NOx  affected 
source"  was  modified  to  clarify  that 
only  individual  emission  units  of  15 
MWe  or  greater  are  included  in  the 
definition.  In  addition,  the  definition  of 
■'NOx  affected  source"  was  further 
clarified  to  exclude  emergency  electrical 
generating  units  used  to  power  safety 
equipment  at  nuclear  power  plants.  In 
Chapter  123 — NOx  Allowance 
Requirements.  Section  123.115 — Initial 
NOx  Allowance  NOx  Allocations  was 
modified  to  remove  the  Washington 
Power  Company  allocation.  Appendix  A 
to  Chapter  123  was  renamed  to 
Appendix  E.  and  was  modified  in  four 
ways.  First,  the  NOx  affected  sources 
identified  through  the  process  described 
in  Section  123.117— New  NOx  Affected 
Source  Provisions  were  added  to 
Appendix  E.  Second,  the  accounting 
error  that  resulted  in  over-allocating  the 
1999  budget  was  corrected  with  a  pro 
rata  reduction  in  all  NOx  affected 


sources  emissions.  Third,  several 
sources  mistakenly  included  in  the 
previous  Appendix  A  were  deleted. 
Finally,  the  last  column  of  the  previous 
Appendix  A  was  deleted  and  the 
"Baseline  NOx  Ib/MMBtu  "  column  was 
renamed  to  add  the  term  "Bonus 
Allowances". 

EPA  is  publishing  this  rule  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comment.  However,  in  the  "Proposed 
Rules"  section  of  today's  Federal 
Register.  EPA  is  publishing  a  separate 
document  that  will  ser\'e  as  the  proposal 
to  approve  Pennsylvania's  NOx 
Allowance  Requirements  if  adverse 
comments  are  filed.  This  rule  will  be 
effective  on  August  7.  2000  without 
further  notice  unless  EPA  receives 
adverse  comment  by  July  6.  2000.  If  EPA 
receives  adverse  comment.  EPA  will 
publish  a  timely  withdrawal  in  the 
Federal  Register  informing  the  public 
that  the  rule  will  not  take  effect,  EPA 
will  address  all  public  comments  in  a 
subsequent  final  rule  based  on  the 
proposed  rule,  EPA  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
must  do  so  at  this  time. 

II.  Final  Action 

EPA  is  approving  revisions  to  the 
Pennsylvania  SIP  consisting  of  Chapter 
121— Definitions  and  Chapter  123-      . 
NOx  Allowance  Requirements, 
submitted  on  December  19.  1997  and 
amended  on  December  27.  1999.  These 
revisions  implement  Pennsylvania's 
portion  of  Phase  II  of  the  OtC's  MOU 
to  reduce  nitrogen  oxides. 

ni.  Administrative  Requirements 

A.  General  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4.  1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  This 
action  merely  approves  state  law  as 
meeting  federal  requirements  and 
imposes  no  additional  requirements 
beyond  those  imposed  bv  state  law. 
Accordingly,  the  Administrator  certifies 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.).  Because  this  rule  approves  pre- 
existing requirements  under  state  law 
and  does  not  impose  any  additional 
enforceable  duty  beyond  that  required 
by  state  law  it  does  not  contain  any 
unfunded  mandate  or  significantly  or 
uniquely  affect  small  governments,  as 
described  in  the  Unfunded  Mandates 
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Kcfnrni  Act  i)f  l'»'»5  (I'uh   1.    104—1)   I'or 
thf  san»>  rtMSDii.  this  ruli^  <ils(i  dnvs  not 
signifiirantiv  nr  uni()uolv  affect  the 
c:nnimunitit's  of  tribal  governments,  as 
specified  l)v  Kxe(  iitive  Order  l.)()H4  (HJ 
FK  27H5.S.  M.iv  10.  UJ«)H)   This  rule  will 
nut  have  siihstantial  direct  effe<:ts  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  piower  dnii 
responsibilities  among  the  various 
levels  of  govt'rnment,  as  specified  in 
Kxecutive  Order  i:n.}2  ((i4  FR  43255. 
August  10.  lyyy),  bet;aust'  it  merely 
apprf)ves  a  state  rule  implementing  a 
federal  standard,  ami  does  not  alter  the 
rtdationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Cilean  Air  Act  This  rule  also  is  not 
subje<:t  to  Executive  Order  i;«)45  (ti2  FK 
19HH5.  April  23.  1997).  because  it  is  not 
economit^llv  significant   In  reviewing 
.SIP  submissions.  FPA's  role  is  to 
approve  state  choices,  provided  that 
thev  meet  the  criteria  of  the  (Uean  Air 
Act    In  this  context,  in  the  absence  of  a 
prior  existing  recpiirement  for  the  .State 
to  use  voluntary  consensus  standards 
(VCS).  EPA  has  no  authority  to 
disapprove  a  .SIJ'  submission  for  failure 
to  use  V'(;.S   It  would  thus  be 
inconsistent  with  a[)plicable  law  for 
EP.A.  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  .SIP  submission 
that  otherwise  satisfies  the  jirovisions  of 
the  Clean  Air  Act.  Ihus.  the 
riMjuirements  of  section  12(d)  of  the 
National  Te(  hnologv  Transfer  and 
.Xdvancement  .\(  I  of  l')9.S  {In  I'  SC 
272  note)  do  not  .ijiply   As  nnpiiri'd  b\ 
se(  tion  .}  of  Executive  Order  129HH  (()] 
FK  4729.  F'ebruarv  7.  199r>).  in  issuing 
this  rule.  FP.\  has  taken  the  ne<  essar\ 
steps  to  eliminate  drafting  erryrs  and 
>imbiguitv.  miiiimi/e  potenti<il  litigation, 
and  [irovide  .i  (  iear  ieg.il  st.ind.ird  for 
attec  ted  ( oiidui  I    KP.\  h.ls  i  omplied 
with  i;xe(  ulive  ( )rder  12t>  tO  (5.1  FK 
HH.S«f,  Man  h  1^),  19HH)  by  examining  llw 
l<iking  impiu.ations  of  the  rule  in 
accordance  with  the    .\ttorne\ 
(leneral's  .Siipplement.il  ( iuidejincs  toi 
the  Evaluation  of  Risk  and  Avoidance  of 
I'nantK  ipated  'r.iking"  issued  under  the 
exei  utivi'  order     I'lus  rule  does  lloVl 
impost-  an  inturinalion  i  ollt^i  tion 
burden  under  the  provisions  of  the 
P.iperwi.rk  Reduction  ,'\ct  of  1995  (44 
ISC   3501  ft  sc(/  ) 

II  SuhiDissinn  ti<  (^imtiifss  and  the 
(!(>in[)ln>llfi  (ifiifnil 

The  (iongressioii.il  Review  ,\it,  5 
C  S  C   HOI  ft  srij  .  ,is  added  hv  the  Siii.il! 
Business  Regulatory  Enii)rceinent 


F.iirness  A(  t  of  199h.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
(Congress  and  to  the  Comptroller  Ceneral 
of  the  United  States  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  informati(m  to  the  I'  S.  Senate, 
the  C  ,S   Mouse  of  Representatives,  and 
the  (A)mptroller  Ceneral  of  the  United 
.States  prior  to  publication  of  the  rule  in 
the  Federal  Re;;ister  This  rule  is  not  a 
"major  rule"  as  defined  by  5  IJ.S.C 
H(M(2). 

C"  Petitions  for  judicial  Review 

Under  section  307(h)(1)  of  the  Clean 
Air  Act.  petititms  foi*  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  (^)urt  of  Appeals  for  the 
appropriate  circuit  by  August  7.  2000. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  ride  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
su(  h  rule  or  action  This  action  to 
.ip|)rove  Pennsylvania's  NO\  Allowance 
Kecjuirements  may  not  be  challenged 
Liter  in  proceedings  to  enforce  its 
re()uirements   (.See  section  307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

liiivironmental  protection.  Air 
[Kiilution  (ontrol.  Incorporation  by 
reference.  Intergovernmental  relations. 
Nitrogen  dioxide.  Ozone.  Reporting  and 
ret  (ir<lkeeping  reijuiremenls. 

D.iU'il    \jiril  _'4.  JOOO 
Bradley  M.  (iainpb<!ll, 
llixK'tnil  Ailniintstnitur.  Region  III 

40  t'FR  part  52  is  amended  as  follows 
PART  52— {AMENDED] 

1  The  .lutliorits  (  itation  for  part  52 
<  onlmues  to  read  as  follows: 

.Nulhontv:  -IJ  T  .S  C   7401  rt  seq 

Subpart  Nh4 — Pennsylvania 

2  .Section  52  2020  is  amended  by 
a(iding  paragraph  ((  |(  145)  to  read  as 
follows; 

§  52.2020    Idsntif Ication  of  plan. 

•  •  •  *  ■ 

(c)  *  *  * 

(145)  Revisions  to  the  Pennsylvania 
.State  ImplementatKm  Plan  adopting  the 
Nitrogen  Oxides  Allowance 
Requirements  submitted  on  December 


19.  1997  and  December  27,  1999  by  the 
.Secretary  of  the  Pennsylvania 
Department  of  Environmental 
Protec:tion: 

(i)  Incorporation  by  reference. 

(A)  Letter  of  December  19.  1997  from 
the  Secretary  of  the  Pennsylvania 
Department  of  the  Environmental 
Protection  transmitting  the  Nitrogen 
Oxides  Allowance  Requirements 

(B)  Letter  of  December  27.  1999  fr(3m 
the  Secretar\-  of  the  Pennsylvania 
Department  of  the  Environmental 
Protection  transmitting  the  Nitrogen 
Oxides  Allowance  Requirements. 

((")  Revisions  to  25  PA  Code.  Chapters 
121  and  123  pertaining  to  Nitrogen 
Oxides  Allowance  Requirements, 
effective  November  1.  1997. 

{!)  Revisions  to  section  121.1  — 
definitions  of:  account,  account  number, 
acquiring  account,  compliance  account, 
electric  generating  facility,  fossil  fuel, 
fossil  fuel  fired,  general  account,  heat 
input,  indirwt  heat  exchange 
combustion  unit,  maximum  heat  input 
capacity,  NAT.S-NO\  allowance 
tracking  system,  NETS-NO\  emissions 
tracking  system.  NO\  allocation,  NO\ 
allowance,  NOx  allowance  CEMS-NO,\ 
allowance  continuous  emission 
monitoring  system,  N0\  allowance 
control  period,  NOy,  allowance 
curtailment,  NO\  allowance  deduction, 
NO\  allowanc:e  transfer,  NO\  allowance 
transfer  dt'adline,  NO\  budget,  NOy 
budget  administrator.  OTC]  MOUo/one 
transport  commission  memorandum  of 
understanding,  replacement  source. 

(2)  Addition  of  sections  123.101 
through  123.120,  except  for  section 
123.115. 

(D)  Revisions  to  25  PA  C:ode,  Chapters 
121  and  123  pertaining  to  Nitrogen 
Oxides  Allowance  Requirements, 
effective  March  11,  2000. 

( ;)  Revisions  to  sec;tion  121.1  — 
definition  of  NO\  affected  source. 

[2]  .Vddition  of  section  123.115  and 
.•\ppendix  E. 

(ii)  Additional  material. 

(A)  Nitrogen  Oxide  (N(K) 
Memorandum  of  Understanding 
Implementation  Plan  of  December  9, 
1997 

(B)  Letter  of  March  31,  2000  from  the 
Director  of  the  Pennsylvania 
Department  of  the  Environmental 
Protection  amending  the  Chapter  123 
NOx  Allowance  Program 

UK  !).)<    0()-lS7fi<l  Filed  (i-.'i-OO:  8:4s  am] 
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Narrowband  Personal 
Communications  Services; 
Competitive  Bidding 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 


SUMMARY:  This  document  adopts  a 
number  of  modifications  to  the 
Commission's  existing  narrowband 
Personal  Communications  Services 
(PCS)  rules.  These  include  the  use  of 
Major  Trading  Areas  for  future 
licensing,  the  establishment  of  a 
"substantial  service"  alternative  to  the 
current  construction  benchmarks,  and 
modifications  to  certain  provisions  of 
the  narrowband  PCS  competitive 
bidding  rules.  The  Commission  also 
eliminates  the  narrowband  PCS 
spectrum  aggregation  limit  and  adopts 
partitioning  and  disaggregation  rules. 
The  Commission  believes  that  the  rule 
modifications  it  adopts  will  improve  the 
efficiency  of  spectrum  use,  reduce  the 
regulatory  burden  on  spectrum  users, 
encourage  competition,  and  promote 
service  to  the  largest  feasible  number  of 
users. 

DATES:  Effective  August  7.  2000.  except 
for  §  24.104,  which  contains  information 
collection  requirement  that  has  not  been 
approved  by  the  Office  of  Management 
and  Budget.  The  FCC  will  publish  a 
document  in  the  Federal  Register 
announcing  the  effective  date  for  this 
section.  Public  and  agency  comments  on 
the  information  collection  are  due  on  or 
before  July  6,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Alice  Elder,  Auctions  and  Industn,' 
Analysis  Division,  Wireless 
Telecommunications  Bureau,  at  (202) 
418-0660. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  a  Second  Report  and  Order 
[Second  RS-O)  in  the  Commission's 
narrowband  PCS  proceeding  adopted 
May  5,  2000,  and  released  May  18,  2000. 
The  complete  text  of  this  Second  RSrO 
is  available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center  (Room  CY-A257). 
445  12th  Street,  SVV,  Washington,  DC.  It 
may  also  be  purchased  from  the 
Commission's  copy  contractor, 
International  Transcription  Services, 
Inc.  (ITS.  Inc.),  1231  20th  Street,  NW, 
Washington.  DC  20036.  (202)  857-3800. 


It  is  also  available  on  the  Commission's 
web  site  at  http://www.fcc.gov/wtb/ 
auctions. 

Synopsis  of  the  Second  Report  and 
Order 

1.  The  Commission  adopts  a  Second 
Report  and  Order  [Second  R&O)  in  its 
narrowband  PCS  proceeding,  amending 
certain  rules  governing  this  service.  The 
Commission  provided  for  the  operation 
of  narrowband  PCS  in  the  900  MHz 
band,  adopting  a  spectrum  allocation 
and  channelization  plan,  licensing 
rules,  and  technical  standards  for  the 
service,  in  1993.  See  Amendment  of  the 
Commission's  Rules  to  Establish  New 
Narrowband  Personal  Communications 
Services,  First  Report  and  Order,  58  FR 
42681  (August  11,  1993).  See  also 
Amendment  of  the  Commission's  Rules 
to  Establish  New  Narrowband  Personal 
Communications  Services, 
Memorandum  Opinion  and  Order.  59 
FR  14115  (March  25  1994).  In 
Implementation  of  Section  309(j)  of  the 
Communications  Act — Competitive 
Bidding,  Second  Report  and  Order,  59 
FR  22980  (May  4,  1994),  the 
Commission  determined  that,  pursuant 
to  section  309(j)  of  the  Communications 
Act  of  1934,  as  amended,  PCS  is  subject 
to  competitive  bidding  in  the  case  of 
mutually  exclusive  applications,  and 
the  Commission  adopted  general 
competitive  bidding  rules  for 
auctionable  services.  In  Implementation 
of  Section  309(j)  of  the  Communications 
Act — Competitive  Bidding,  Third  Report 
and  Order,  59  FR  26741  (May  24,  1994). 
the  Commission  established  competitive 
bidding  rules  specifically  for 
narrowband  PCS.  Currently,  of  the  three 
megahertz  of  900  MHz  spectrum 
allocated  for  narrowband  PCS,  two  one- 
megahertz  blocks  have  been  divided 
into  specific  channels  for  licensing.  The 
remaining  one  megahertz  of  narrowband 
PCS  spectrum  has  been  reserved  to 
accommodate  future  development  of 
narrowband  PCS.  Thus  far,  nationwide 
and  regional  licenses  have  been 
awarded  through  two  auctions,  which 
were  held  in  1994. 

2.  This  Second  R&O  resolves  issues 
raised  in  Amendment  of  the 
Commission's  Rules  to  Establish  New 
Personal  Communications  Services, 
Narrowband  PCS,  Report  and  Order  and 
Further  Notice  of  Proposed  Rulemaking 
[Narrowband  PCS  R&O/Further  Notice). 
62  FR  27507  (May  20,  1997).  In  response 
to  the  Narrowband  PCS  R&O/Further 
Notice,  the  Commission  received  15 
comments  and  16  replv  comments. 

3.  Sen'ice  Area  Reallocation.  In  this 
Second  R&-0.  the  Commission  amends 
its  current  allocation  of  narrowband 
PCS  spectrum  to  eliminate  Basic 


Trading  Areas  (BTAs)  and  license  the 
remaining  spectrum,  including  the 
response  channels,  based  on  Major 
Trading  Areas  (MTAs).  The  Commission 
finds  that  MTAs  are  the  most 
appropriate  geographic  area  for 
licensing  the  remaining  narrowband 
PCS  spectrum  because  they  will  serve 
the  needs  of  a  wide  range  of  entities, 
including  both  large  and  small  service 
providers.  The  Commission  does  not 
believe  that  using  MTAs  will 
compromise  the  goal  of  ensuring  entr\' 
for  small  businesses  or  undermine  the 
confidence  of  either  incumbent  and 
potential  licensees  or  the  investment 
community. 

4.  Finally,  the  Commission  notes  that 
the  use  of  MTAs  will  avoid  any 
potential  problems  that  might  arise  from 
inconsistencies  between  the  boundaries 
of  Major  Economic  Areas  (MEAs)  and 
existing  regional  licenses  based  on 
MTAs.  Moreover,  Rand  McNally  & 
Company,  which  owns  the  copvTight  to 
MTAs,  has  granted  a  blanket  license  to 
parties  with  an  interest  in  this 
proceeding  to  use  MTAs,  and  there  is 
therefore  no  impediment  to  their  use  for 
narrowband  PCS. 

5.  Spectrum  Aggregation  Limit.  In  this 
Second  R&-0,  the  Commission 
eliminates  the  narrow'band  PCS 
spectrum  aggregation  limit.  Adopted  in 
1993,  this  rule  provided  that  a  single 
licensee  was  permitted  to  hold  licenses 
for  no  more  than  three  channels,  either 
paired  or  unpaired,  in  any  geographic 
area.  The  limit  was  adopted  to  ensure 
that  narrowband  PCS  services  would  be 
offered  on  a  competitive  basis. 

6.  The  Commission  recently  has 
concluded  that  the  paging/messaging 
industry-  is  highly  competitive. 
Moreover,  narrowband  PCS  licensees 
increasingly  compete  with  other  sectors 
of  the  wireless  industry-,  including 
broadband  PCS  and  Specialized  Mobile 
Radio  (SMR)  that  offer  the  same  or 
similar  services.  Thus,  the  Commission 
finds  that  the  aggregation  limit  is  not 
needed  to  prevent  an  undue 
concentration  of  licenses,  either  through 
the  auctioning  of  additional  narrowband 
PCS  spectrum  or  post-auction  mergers. 
Moreover,  in  order  to  compete  with 
other  providers  of  paging  and  messaging 
services,  narrowband  PCS  licensees  may 
need  to  consolidate  and  should  not  be 
prevented  from  doing  so  by  the 
narrowband  PCS  spectrum  aggregation 
limit. 

7.  Further,  the  Commission  does  not 
believe  that  large  companies  will 
attempt  to  acquire  licenses  merely  to 
foreclose  entry'  by  smaller  entities, 
because  it  is  clear  that  such  a  strategy 
would  not  be  successful  in  limiting 
competition.  Acquiring  spectrum  for 
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|)ur[)i)s('s  nt  with  holding  its  iisi-  v\  ould 
hi'  vi'r\  i-\pciiNi\ '•    In  .idditinii.  sue  h 
cffnrts  winild  he  (hllii  nil.  j^ivt-n  thf 
l.iri;t'  numhor  of  li(:('»st>«s  alr»M(lv 
(  iinipt'ting  in  this  ni.irkff  and  tht*  fact 
th.it  narrnuti.imi  l'(!.S  liwiisfrs  f.ico 
I  nmpctitinn  troni  other  u  iri'h-ss  sim  tors 
.\lihiiuj;h  the  (onunissioii  has  tound 
that  .1  (iomincn  i.j]  MohiU"  Radio 
StTVut's  ((IMK.S)  s[)c(  triiin  <  ap  is 
n»'(fssarv  to  I'lisnrf  that  the  mohilf 
s'oicc  inariki't  is  (  onipctitivf.  thf  risk  of 
tfxci'ssivi'  tonct^ntratum  through 
merjiors  is  far  lower  in  th«  pa^^ing/ 
nit'ssaging  ( iinti-xt   Paging  i :arrn>rs  face 
growing  ( onipt'tition  from  short 
nifssaging  servu  I's  ,ind  other  digit. il 
service  features  offered  hy  an  incre.ising 
nuniher  of  inohile  voice  carriers  In 
.iddition.  the  recent  hu(  tioii  of  spectrum 
in  the  424  and  931  MHz  hands  should 
fai  ilitate  further  entry  or  ( .ipacitv 
exfiansion  The  Conunission  notes  that 
it  retains  the  ahilitv  to  evaluate 
individual  transfer  .md  .issignmenl 
applications  on  a  cas<>-hv-case  hasis 
through  its  review  of  such  applications 

H  Hlifiihilitv  tor  Hfs[>t>iisr  (,7ni/i/i('/s 
In  order  to  provide  an  opporfunitv  for 
in(  unihent  paging  licensees  to  upgrade 
their  operations,  the  ConuTHSsion  set 
aside  100  kilohertz  (eight  unpaired 
frequenc  les)  of  the  three  megahertz 
allocated  for  narrowhand  I'(!.S  ds  paging 
response  c  hannels,  ;  c  .  (  hannels  to  he 
used  in  paired  coinmunu  atioiis  with 
existing  one-wav  paging  frecjuencios  to 
provide  mohile-to-hase  station 
( iiminuiucations    I'he  ( ioinmission's 
intent  in  estahlishing  these  thaiuiels 
was  to  provide  ,i  iiie.ins  for  ontvway 
(single  fre(|uen(  v)  paging  Ik  ensees  to 
oht.iin  a  sec  ond  frec|iieiii  v  for  the 
pur[)ose  of  delivering  sign.ds  h.n  k  troin 
their  1  ustoiliers'  mohlle  devic;es 

y.  In  this  Sri  1)11(1  HM).  tiie 
t^ommission  lifts  all  eligihilit\ 
restric  tions  on  a[ipl\  ing  for  p.iging 
res[)onse  ch.iiinels.  finding  th.it  such 
restric  fions  unnec  ess.iriK  e\i  hide 
fiotential  users  of  the  responst-  c  flannels 
that  are  not  j)aging  lie  iMisees.  f  g  . 
n.irrow  hand  I'C.S  licensees  Thus, 
eligihilitv  for  .11  ciuiring  n.irrowh.iiid  I'C'.S 
response  I  h.uinels  will  no  longer  he 
limittui  to  existing  p.iging  licensees.  /  i-  . 
those  liiitMlsed  to  oper.ite  c  iinvention.tl 
oiiew.iv  paging  h.ise  stations  under  p.irl 
22  or  part  '■W  of  the  ( .ommissiou  s  rules 
as  of  the  applic;dtion  filing  deadline  for 
the  paging  n-sponse  c  h.tnnels    Ihe 
(icmimission  finds  th.it  lifting  the 
eligihilit\  restru  lions  will  encour.igr 
entrv  of  new  u.irrowhand  PCS  providers 
by  providing  greater  flexibility  to  new 
lictMisees  to  use  these  ch.iniuds  in 
c  on|unc  tion  with  other  spec  truiii  to 
prii\ide  new  services   In  kee[)ing  with 
its  decision  to  .itiolish  the  limit  on 


aggregation  of  narrowliand  PCS 
spec  truin.  as  well  as  its  dec  ision  to 
eliminate  eligibilit\  restric  fions  for 
paging  response  c  hannels.  the 
Commission  also  ccmilucies  that  tht;re 
should  be  no  limit  on  the  number  of 
response  c  hannels  a  lie  ensee  mav  hold 

10  The  (Commission  will  retain  the 
I  iirrent  rule  restricting  use  of  the 
response  t:hannels  to  mohile-to-hase 
transmissions  Several  c ommenters 
.irgue  that  allowing  these  channels  to  be 
used  for  other  purposes  woulcf  cause 
harmful  interference  with  current 
narrowband  PC.S  licensees  The 
(Commission  agrees  with  thc^se 

c  ommenters  and  will  retain  the  c  urrent 
rule  restricting  use  of  the  response 
c  hannels  to  mobile-to-base 
transmissions 

1 1  (Construction  and  Coverage 
Hrtliiirfmcnts  tor  Xarrowtxirul  PCS 
Licensees  The  Commission  will 
maintain  its  current  coverage 
rt^quirements  for  narrowband  PC.S  and 
acio()ts  a  substantial  service  requirement 
as  an  alternative  The  Commission  finds 
that  coverage  rtx^uin-ments.  including  a 
substantial  service  standard,  encourage 
the  [)rovision  of  servic:e  to  areas  that 
would  not  nec:essarilv  rc^ceive  servuje 
expeciitiouslv  solelv  through  the 
op»!ration  of  market  forc;es  The 
Commission  recognizes  that 
n.irrowband  PC.S  is  a  developing  service 
.md  that  there  has  been  a  delav  in 
equipment  availability  It  therefore 
believes  that  it  would  not  be  appropriate 
at  this  time  to  establish  three-  ancf  five- 
vear  benchmarks  for  this  service,  as  it 
has  done?  for  the  paging  ser\ices.  in  lieu 
of  the  current  bene  hmarks.  The 
C'ommissictn  also  believes,  however,  that 
its  five-  and  ten-vear  c;onstruc:tion 

f)euc  hm.irks  provide  suffic  lent  time  for 
narrowband  PCS  licinisees  to  construct 
their  sysliims  and  that  there  is  no  need 
to  .liter  the  current  bene  hmarks   .\i\\ 
prolilems  that  individual  lie  ensees  mav 
have  because;  of  eiiffic  ulties  with 
finane  ing  or  equipment  av.ulability  may 
he  .iddressed  hv  ev.iluating  reqiK'StS  for 
waiver  on  .i  e  .ise-hv-c.ise  h.isis 

12  The  Commission  hirther  finds  that 
a  substantial  servic:i'  option  mav  be  verv 
useful  in  allowing  licensees  to  use' 
s[)ee:trum  flexiblv  to  provide  new  and 
innovative  ser\ic cs  uninhibited  bv  a 
ri'tpiirement  that  they  im-et  a  specific 

e  overage  be-nchmark  or  lose  their 
license  In  addition,  rural  areas  may  be 
more  diffie  lilt  to  si-rve  than  urban  areas. 
Periiiittirig  lie  I'Usees  ti/  make  a 
substantial  si-rvice  showing  may 
cntujurage  them  to  build  out  in  rural 
areas  f)ec;ause  it  would  give  them  the 
option  of  satisfying  the  (Commission's 
(  onstrue  turn  requirements  by  serving 
rural  areas  without  ne<:essarilv  having  to 


meet  either  population  or  composite 
area  benchmarks  The  (Commission  finds 
that  these-  advantages  outweigh  any 
concerns  commenters  have  n'garding 
potential  speculation  or  anticompetitive 
conduct 

1  '1   In  thi"  past  the  (Commission  has 
offere'd  guidanc :e  to  lic:ense'es  in  other 
ser\ices  with  re^gard  to  factors  that  it 
would  consider  in  evaluating  whether 
the  substantial  service  requirement  has 
been  met  The  Commission  will  apply 
these  same  factors  to  evaluations  of 
substantial  service  showings  made  bv 
narrowband  PC.S  lic:ensees  Thus,  the 
Commission  mav  c:cmsider  such  factors 
as  whether  the  licensee  is  offering  a 
specialized  or  technolcjgically 
sophisticated  service  that  does  not 
require  a  high  level  of  coverage  to  be  of 
benefit  to  customers,  and  whether  the 
licensees  operations  serve  niche 
markets.  A  licensee  may  also 
demonstrate  that  it  is  providing  service 
to  unserved  or  underserved  areas 
without  covering  a  specific  composite 
area  or  percentage  of  the  population. 
Because  the  substantial  service 
requirement  can  be  met  in  a  variety  of 
ways,  the  Wireless  TehK:ommunications 
Bureau  (Bureau)  will  review  licensees' 
showings  on  a  case-by-case  basis, 

14.  lust  as  it  believes  that  the  addition 
of  a  substantial  service  alternative  to  its 
rule's  will  be  helpful  to  entities  seeking 
to  provide  innovative  services,  the 
Commission  also  recognizes  that  there 
may  be  instances  in  which  a  flexible 
approach  to  its  narrowband  PCS 
operational  or  lechnic:al  rult>s  would  be 
helpful  to  sue  h  entities  and  would 
promote  the  development  of  new 
services.  Although  the  Commission  has 
crafted  these  rules  to  generally  provide 
for  a  wide  range  of  tec:hnolc)gie?s  and 
business  plans,  there  may  be  instances 
where  particular  circumstanc:es  render 
the  rules  unreasonable  or  overly 
burdensome,  to  the  extent  the  public 
interest  would  be  harmed  by  their  strict 
applic:ation  The  Commission  therefore 
will  give  expedited  treatment  to 
requests  for  waivers  of  these  operational 
and  technical  rules,  and.  to  the  extent  it 
finds  that  such  waivers  will  not  harm 
other  licensees  and  will  be  in  the  public 
interest,  it  will  consider  them  favorably. 

15.  CConstruction  and  (Coverage 
Requirements  for  \'ationi\i(ie  Paging 
Licensees.  In  Revision  of  Part  22  and 
Part  90  of  the  Commission's  Rules  to 
Facilitate  Future  Development  of  Paging 
.Systems.  Memorandum  Opinion  and 
Order  on  Reconsideration  and  Third 
Report  and  Order  {Paging  SKJ&O/Third 
Report  and  Order).  64  FR  33762  dune 
24.  1999),  the  Commission  considered 
the  issue  of  coverage  requirements  for 
nationwide  geographic  area  paging 


licensees  and  deferred  any  decision  on 
the  issue  until  it  resolved  similar 
matters  in  the  instant  narrowband  PCCS 
rulemaking  proceeding.  In  this  Second 
R&O.  the  Commission  declines  to  adopt 
coverage  requirements  for  nationwide 
paging  licensees  that  would  be  in 
addition  to  the  build-out  requirements 
they  have  already  met, 

16.  Nationwide  paging  licensees  have 
already  met  pre-existing  build-out  rules, 
which  were  imposed  in  connection  with 
nationwide  exclusivity  rules  prior  to  the 
advent  of  geographic  area  licensing. 
Having  carefully  examined  its  databases 
reflecting  the  extent  of  construction  by 
nationwide  paging  licensees,  the 
Commission  finds  that  all  of  these 
licensees  are  already  providing 
sufficient  coverage  to  meet  the  five-year 
benchmark  applicable  to  nationwide 
narrowband  PCS  licensees,  and  some  of 
them  have  met  the  ten-year  benchmark. 
Thus,  while  the  Commission  expects 
nationwide  paging  licensees  to  build  out 
their  systems  to  the  same  extent  as 
nationwide  narrowband  PCS  licensees, 
it  concludes  that  the  build-out 
requirements  set  forth  in  its  previous 
rules  were  adequate  to  promote 
coverage  by  nationwide  paging  licensees 
that  is  equivalent  to  that  of  nationwide 
narrowband  PCS  licensees,  which  have 
recently  reached  their  five-year 
benchmark.  In  addition,  while  the 
Commission  anticipates  that  nationwide 
paging  licensees'  build-out  in  rural  areas 
should  increase  in  the  future  given  that 
licensees  appear  to  have  already 
constructed  in  most  urban  areas,  it  has 
no  evidence  that  nationwide  paging 
licensees'  build-out  in  rural  areas  is 
deficient.  The  Commission  therefore 
concludes  that  it  is  unnecessary  to 
impose  a  new  layer  of  regulations  on 
nationwide  paging  licensees  by 
adopting  additional  coverage 
requirements  for  them.  However,  if  the 
Commission  is  presented  with  evidence 
that  there  is  a  need  to  impose  a 
requirement  equivalent  to  the  ten-year 
nationwide  narrowband  PCS 
benchmark,  it  will  consider  revisiting 
this  issue  in  the  future. 

17.  Applicability  of  the  Part  1  General 
Competitive  Bidding  Rules.  Following 
the  release  of  the  Narrowband  PCS 
RS-O/Further  Notice  in  April  1997,  the 
Commission  adopted  an  order 
establishing  uniform  competitive 
bidding  provisions  for  all  auctionable 
services.  See  Amendment  of  Part  1  of 
the  Commission's  Rules — Competitive 
Bidding  Procedures,  Third  Report  and 
Order  and  Second  Further  Notice  of 
Proposed  Rule  Making  (Part  1  Third 
Report  and  Order),  63  FR  770  (January 
7.  1998).  Thus,  the  general  competitive 
bidding  rules  found  in  subpart  Q  of  part 


1  of  the  Commission's  rules,  including 
provisions  adopted  in  the  Part  1  Third 
Report  and  Order,  will  serve  as  the 
general  competitive  bidding  rules  for  all 
future  auctions,  regardless  of  whether 
service-specific  rules  have  previously 
been  adopted.  Subpart  Q  of  part  1  of  the 
Commission's  rules  will  apply  to 
narrowband  PCS.  unless  the 
Commission  determines  that,  with 
regard  to  particular  matters,  the 
adoption  of  service-specific  rules  is 
warranted.  The  Balanced  Budget  Act  of 
1997  provides  that,  before  the  issuance 
of  bidding  rules,  the  Commission  must 
provide  adequate  time  for  parties  to 
comment  on  proposed  auction 
procedures.  In  response  to  this  statutory 
requirement,  the  Commission  has 
directed  the  Bureau,  under  its  existing 
delegated  authority,  to  seek  comment 
prior  to  the  commencement  of  each 
auction  on  a  variety  of  auction-specific 
operational  issues.  See  Part  1  Third 
Report  and  Order  (citing  Balanced 
Budget  Act  of  1997,  section 
3002(a)(l)(B)(iv)).  Under  part  1  and 
consistent  with  this  approach,  matters 
such  as  auction  design,  license 
grouping,  activity  rules,  minimum 
opening  bids,  and  reserve  prices  will  be 
determined  by  the  Bureau  pursuant  to 
its  delegated  authority. 

18.  The  Commission  declines  to  adopt 
the  suggestion  that  it  require  applicants 
to  identify  each  frequency  in  each 
market  on  which  they  wish  to  bid  and 
submit  upfront  payments  for  each 
individual  license.  The  Commission 
believes  that  its  current  rules,  which 
require  an  upfront  payment  to  cover 
only  those  licenses  on  which  an 
applicant  intends  to  bid  in  any  one 
round,  are  appropriate  because  they 
allow  bidders  the  flexibility  to  pursue 
backup  strategies  during  the  course  of 
an  auction  in  the  event  they  are  unable 
to  obtain  their  first  choice  of  licenses. 
Such  flexibility  is  crucial  to  an  efficient 
auction  and  optimal  license  assignment. 
The  Commission  also  declines  to 
modify  its  anti-collusion  rule  to  provide 
a  safe  harbor  for  carriers  engaged  in 
negotiations  regarding  mergers  or 
intercarrier  agreements.  It  has  declined 
to  create  such  a  safe  harbor  in  the  past, 
and  it  has  not  been  presented  with  an 
adequate  justification  for  depajting  from 
that  decision  with  respect  to 
narrowband  PCS.  Finally,  certain 
commenters  urge  the  Commission  to 
provide  auction  participants  with  the 
identity  of  all  competing  bidders.  It  has 
generally  been  the  Commission's 
practice  to  disclose  the  identity  of  all 
bidders  in  Commission  auctions.  If 
however,  in  the  case  of  particular 
auctions  a  limit  on  such  information 


appears  warranted,  the  Bureau  will, 
consistent  with  the  Balanced  Budget  Act 
of  1997  and  current  practice,  seek 
comment  on  the  issue  in  a  public  notice 
prior  to  the  auction, 

19,  Treatment  of  Designated  Entities. 
The  term  "designated  entity"  refers  to 
small  busines.ses.  rural  telephone 
companies,  and  businesses  own  by 
minorities  and/or  women.  In  this 
Second  RS-O.  the  Commission  declines 
to  offer  race-  and  gender-based 
designated  entity  provisions  for 
narrowband  PCS  at  this  time. 
Commenters  in  this  proceeding  have 
submitted  no  evidence  or  data  on  the 
issue  of  race-  or  gender-based  auction 
provisions,  and  the  Commission 
concludes  that  it  does  not  have  a 
sufficient  record  to  support  such  special 
provisions  at  this  time  under  current 
standards  of  judicial  review.  See 
Adarand  Constructors,  Inc.  v,  Pena,  515 
U,S,  200  (1995)  (requiring  a  strict 
scrutiny  standard  of  review  for 
Congressionally  mandated  race- 
conscious  measures)  and  United  States 
V,  Virginia,  518  U,S.  515  (1996) 
(applying  an  intermediate  scrutiny 
standard  of  review  to  a  state  program 
containing  gender  classification). 

20,  The  Commission  remains 
committed  to  meeting  the  statutor}- 
objectives  of  promoting  economic 
opportunity  and  competition,  avoiding 
excessive  concentration  of  licenses,  and 
ensuring  access  to  new  and  innovative 
technologies  by  disseminating  licenses 
among  a  wide  variety  of  applicants, 
including  small  businesses,  rural 
telephone  companies,  and  businesses 
owned  by  members  of  minority  groups 
and  women.  It  believes  the  bidding 
credits  it  adopts  for  small  businesses 
will  assist  in  meeting  these  objectives 
because  many  minority-  and  women- 
owned  entities  are  small  businesses  and 
will  therefore  qualify  for  these  speK;ia] 
provisions.  The  Commission  also 
believes  that  its  standardization  of  the 
rules  regarding  definitions  of  eligible 
entities,  unjust  enrichment,  and  bidding 
credits  in  the  Part  1  Third  Report  and 
Order  will  assist  small  and  minority- 
and  women-owned  businesses  because 
the  resulting  predictability  will  facilitate 
effective  business  planning  and  capital 
accumulation.  The  Commission's  Office 
of  Communications  Business 
Opportunities  has  initiated  several 
studies  to  gather  information  regarding 
barriers  to  entry  faced  by  minority-  and 
women-owned  firms  that  wish  to 
participate,  or  have  participated,  in 
Commission  auctions.  Further,  the 
Commission  has  recently  commenced 
several  new  studies  to  explore 
additional  entry  barriers  and  to  seek 
further  evidence  of  racial  and  gender 
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disrriniiiiation  a>(ain.st  pi)ti>nti.il 
li(  t<nst'»'s.  In  aiiciitiiiii.  it  vn  ill  i  niitinun  to 
track  thf  rati-  of  partii  ipatimi  m  its 
(UK  tioiis  b\  niirioritN    ami  vvomcii- 
i)wni'(i  firms  and  cvaluatf  tins 
information  with  othor  data  sath<>rc(i  to 
dftorminf  wht'ther  provisions  to 
promote  parfnipation  hv  minoritii's  and 
women  cm  satisfv  |udi(  lal  scrutnu    If  a 
sufficient  rt>cor<l  (an  l)e  adduced,  the 
Commission  mav  <  imsider  race-  and 
>;ender-ba.s»»d  auction  provisiims  in  the 
future 

21.  Tho  Commission  de(  lines  to  adopt 
financial  preferences  desi^^ned 
specific  allv  tor  rural  telephone 
companies  The  Commission  is  not 
persuaded  bv  the  argument  that  it 
should  provide  spt!t  ial  bidding  credits 
for  rural  tt^lephone  { ompanies  in  order 
to  meet  lis  ohli^ation  to  ensure  that 
rur<il  telephone  companies  have  the 
opportunity  to  participate  in  spectrum- 
ba.sed  services.  The  Commission  has  no 
evident  e  that  larvje  rural  telephone 
companies  encounter  harriers  to  capital 
formation  (  omparahle  to  those  faced  hv 
other  designated  entities   Moreover,  the 
vast  majority  of  rural  telephone 
companies  that  have  participated  in  the 
Coiiunission's  auctions  to  date  have 
identified  themselves  as  small 
businesses  and  have  qualified  for 
bidding  credits  tin  that  basis  Thus,  the 
Commission  finds  t'    '  small  business 
bidding  credits  are  sul.        nt  to  ensure 
that  rural  telephone  companies  have 
opportunities  to  participate  iii 
spectrum-baseii  services 

22   For  purposes  of  narrowband  PCS. 
the  Commission  will  define  a  small 
business  as  an  entity  with  average 
annual  gross  revenues  not  to  exceed  $40 
million  for  the  preceding  three  vears 
and  a  verv  small  business  as  an  entitv 
with  average  .innual  gross  revenues  not 
to  exceed  .Sl.'i  million  for  the  prtx  eding 
thre«'  vears   The  (iommission  declines  to 
adopt  different  definitions  and 
thresholds  for  different  channel  bloc.ks 

2  t   In  the  Hurt  I  Third  Hepori  aiul 
Order,  the  (iommission  established  a 
st.ln(^ard  schedule  of  bidding  credits  for 
small  businesses   While  these  bidding 
(  redits  are  higher  than  some  jirevioiislv 
adopted  tor  specific  servu  es,  the 
(Commission  concluded  in  the  Part  1 
Third  Rrfxirt  and  Ordfi  that,  based  on 
its  au(  tioii  experieiK  e  ,ind  the  fa(  t  that 
it  had  decided  to  suspend  the  use  of 
installment  jiaymenls.  the  schedule 
adopted  would  pri>vide  adecjuate 
opportunities  for  small  businesses  to 
|>artici[)ate  in  spec  trum  auctions.  The 
Commission  believes  that  the  levels  of 
bidding  (  redits  in  this  schedule,  which 
are  higher  thcin  those  propostnl  in  the 
\tirnn\hiind  P(iS  Hh-OFurihvr  Xotice. 
an-  sufficient  to  promote  the 


participation  of  small  businesses  in  the 
provisicm  of  narrowband  PCS  The 
(Commission  therefore  sees  no  reason  to 
deviate  from  them  here,  and  declines  to 
adopt  higher  levels  as  recommended  by 
(  ertain  commenters  Thus,  as  provided 
in  <»  1  21  l()(e)(2)  of  the  Commission's 
rules,  small  and  verv  small  businesses 
will  be  eligible  for  bidding  credits  as 
follows:  Small  businesses,  if* .  those 
entities  with  average  annual  gross 
revenues  for  the  preceding  three  years 
not  exctHtding  $40  million,  will  re<:eive 
a  15  percent  bidding  credit.  Ver>'  small 
businesses,  i  e  ,  those  entities  with 
average  annual  gross  revenues  for  tht; 
pre(  eding  three  years  not  exceeding  Sl.5 
million,  will  receive  a  25  percent 
bidding  f:redit  These  bidding  credits 
will  be  available  on  all  channels  for 
which  licenses  are  auctioned.  Thus, 
bidding  credits  will  not  be  restricted  to 
( ertain  channels. 

24  The  (Commission  will  attribute  the 
gross  revenues  of  the  applicant,  the 
applicants  contndling  interests,  and  its 
affiliates  in  making  determinations 
regarding  small  business  status.  This 
approach  is  consistent  with  the  standard 
proposed  in  .\mendment  of  Part  1  of  the 
(Commission's  Rules — Competitive 
Bidding  Procedures.  Memorandum 
Opinion  and  Order  and  Notice  of 
Proposed  Rule  Making.  ti2  FR  1.3540 
(March  21.  1997).  wherein  the 
(Commission  proposttd  a  "controlling 
interest  "  standard  as  the  general 
attribution  rule  for  all  future  auctions. 
I'nder  this  standard,  eligibility  for  small 
business  provisions  will  be  determined 
by  attributing  the  gross  revenues  of  the 
applicant,  its  controlling  interests, 
which  are  defined  to  include  those  that 
exercise  either  He  jun'  or  df  facto 

t  (introl.  and  its  affiliates  Typically. 
df  /ure  control  is  evidenced  bv 
holdings  of  greater  than  50  percent  of 
the  voting  stock  of  a  c:orporation  or,  in 
the  (  ase  of  a  partnership,  general 
partnership  interests  l)c  fucfo  control 
is  determined  on  a  (  ase-by-case  basis, 
and  includes  the  criteria  set  forth  in  a 
Notit  e  of  Hearing  Designation  Order 
{Elhs  Thompson  (-"or/i  ).  liO  FR  177b 
(januarv  5.  1995) 

25  The  "controlling  interest' 
didinition  also  provides  specific 
guidance  on  calculation  of  various  tvpes 
ot  ownership  interests  For  [lurposes  of 
call  ulating  equity  held  in  an  applicant, 
the  definition  provid(;s  for  full  dilution 
of  certain  stock  interests,  warrants,  and 

(  oiivertible  debentures.  In  addition,  the 
definition  provides  for  attribution  of 
partnership  and  other  ownership 
interests,  including  stock  interests  held 
in  trust.  iKm-voting  stock,  and  indiret.t 
ownership  through  intervening 
corporations  When  an  applicant  cannot 


identify-  controlling  interests  under  the 
definition,  the  revenues  of  all  interest 
holders  in  the  applicant  and  their 
affiliates  will  be  counted.  For  example, 
if  a  company  is  owned  by  four  entities, 
each  of  which  has  25  percent  voting 
equity  and  no  shareholders'  agreement 
or  voting  trust  gives  any  one  of  them 
control  of  the  company,  the  revenues  of 
all  four  entities  and  their  affiliates  must 
be  counted.  Treating  such  a  corporation 
in  this  way  is  similar  to  the 
Commission's  treatment  of  a  general 
partnership — all  general  partners  are 
considered  to  have  a  controlling 
interest.  This  rule  looks  to  substance 
over  form  in  assessing  eligibility  for 
small  business  status. 

26.  The  Commission's  intent  is  to 
provide  flexibility  that  will  enable 
legitimate  small  businesses  to  attract 
pa.ssive  financing  in  a  highly 
competitive  and  evolving 
telecommunications  marketplace.  At  the 
same  time,  the  Commission  believes 
that  this  controlling  interest  threshold 
will  function  effectively  to  ensure  that 
only  those  entities  truly  meriting  small 
business  status  are  eligible  for  small 
business  provisions.  In  particular,  the 
Commission  believes  that  the  de  jure 
and  de  facto  concepts  of  control  used  to 
determine  controlling  interests  in  an 
applicant  and  the  application  of  its 
affiliation  rules  will  effectively  prevent 
larger  firms  from  illegitimately  seeking 
status  as  a  small  business.  The 
Commission  also  finds  that  the 
controlling  interest  standard  it  adopts, 
ahmg  with  the  definition  of  "affiliate  " 
set  forth  in  part  1  of  its  rules  (see  47  CFR 
1.2110(b)(4)),  adequately  addresses 
commenters'  concerns  regarding  new 
business  structures  and  widely  held 
companies 

27.  The  CCommission  continues  to 
believe  that  the  obstacles  faced  by  small 
businesses,  including  women-  and 
minority-owned  small  businesses,  in 
raising  capital  are  not  necessarily 
confined  to  small  business  principals 
and  affiliates  with  limited  personal  net 
worth.  Moreover,  personal  net  worth 
limits  are  difficult  to  apply  and  enforce. 
The  (Commission  therefore  eliminates 
the  $40  million  individual  net  worth 
limitation  in  its  narrowband  PCS  rules. 

28  With  respect  to  payment  matters, 
the  Commission  declines  to  adopt 
installment  payment  plans  for  small 
businesses  participating  in  narrowband 
PCvS  auctions  in  the  future.  The 
(Commission's  experience  has 
demonstrated  that  installment  payments 
may  not  be  necessary  to  ensure  a 
meaningful  opportunity  for  small 
businesses  to  participate  successfully  in 
its  auction  program.  The  Commission 
continues  to  believe  that  bidding 


credits,  coupled  with  its  partitioning 
and  disaggregation  policies,  are 
sufficient  to  overcome  barriers  faced  by 
small  businesses  seeking  to  participate 
in  the  narrowband  PCS  marketplace.  As 
a  result  of  the  Commission's  decision  to 
suspend  installment  payments,  and  its 
adoption  of  rules  governing  late 
payments  and  defaults  in  part  1 ,  subpart 
Q,  issues  related  to  installment 
payments  regarding  interest,  late 
payment  fees,  and  payment  schedules 
raised  in  the  Narrowband  PCS  R&O/ 
Further  Notice  are  now  moot.  Current 
licensees  paying  for  their  licenses  in 
installments  are  subject  to  the  late 
payment  and  default  provisions  in  part 
1.  ' 

29.  The  Commission  believes  that 
when  a  small  business  entity  applies  to 
transfer  or  partition  its  license  or 
disaggregate  spectrum,  unjust 
enrichment  rules  are  necessary  in  order 
to  ensure  that  non-small  business 
entities  cannot  take  indirect  advantage 
of  the  Commission's  small  business 
incentives.  However,  the  Commission 
does  not  need  to  establish  a  separate 
unjust  enrichment  requirement  for 
narrowband  PCS  because  it  has  adopted 
a  uniform  requirement  in  part  1,  subpart 
Q,  of  its  rules  for  all  services. 
Accordingly,  the  unjust  enrichment 
provisions  set  forth  at  47  CFR  1.2111 
will  apply  to  narrowband  PCS.  These 
provisions  address  assignments  and 
transfers  between  entities  qualifying  for 
different  tiers  of  bidding  credits. 
Because  the  Commission  will  now  offer 
bidding  credits  only  to  small  businesses, 
its  unjust  enrichment  rules  will  apply  to 
any  case  where  a  licensee  that  qualified 
for  a  bidding  credit  seeks  to  transfer  or 
partition  to  an  entity  that  is  not  a  small 
business.  In  addition,  the  Commission's 
revised  attribution  rules  will  apply  in 
determining  small  business  status. 
Finally,  the  Commission  declines  to 
adopt  a  holding  period  or  transfer 
restrictions  for  narrowband  PCS  licenses 
that  would  be  in  addition  to  its  unjust 
eru-ichment  rules. 

30.  Partitioning  and  Disaggregation. 
The  Commission  will  permit  all 
narrowband  PCS  licensees,  including 
incumbents,  to  partition  their 
geographic  license  area  at  any  time  to 
any  entity  eligible  for  a  narrowband  PCS 
license.  Small  businesses  and  others 
may  face  certain  barriers  to  entry  into 
the  provision  of  spectrum-based 
services,  which  may  be  addressed  by 
allowing  qualifying  entities  to  acquire  a 
partitioned  license.  The  Commission 
also  believes  that  the  partitioning  policy 
it  adopts  will  allow  licensees  to  use 
spectrum  more  efficiently,  speed  service 
to  underserved  areas,  and  stimulate 
competition. 


31.  Partitioning  will  be  permitted 
based  on  any  geographic  area  defined  bv 
the  parties  to  a  partitioning 
arrangement.  Partitionees  will  hold  their 
licenses  for  the  remainder  of  the 
partitioner's  ten-year  license  term.  This 
term  is  appropriate  because  a  licensee, 
through  partitioning,  should  not  be  able 
to  confer  greater  rights  than  it  was 
awarded  under  the  terms  of  its  license 
grant. 

32.  Parties  to  a  partitioning 
arrangement  will  have  two  options  for 
meeting  the  applicable  narrowband  PCS 
construction  requirements.  Under  the 
first  option,  the  partitionee  mav  certif\- 
that  it  will  satisfy  the  same  construction 
requirements  as  the  original  licensee, 
with  the  partitionee  meeting  the 
requirements  in  its  partitioned  area  and 
the  partitioner  responsible  for  satisf\ing 
the  requirements  in  the  area  it  has 
retained.  Under  the  second  option,  the 
original  licensee  may  certify  that  it  has 
already  met  or  will  meet  its  five-year 
construction  requirement  and  that  it 
will  meet  the  10-year  requirement  for 
the  entire  market  involved.  All  parties 
should  understand  that,  under  the  first 
option,  both  the  partitioner  and 
partitionee  are  individually  responsible 
for  meeting  the  coverage  requirements 
for  their  respective  areas.  Failure  bv 
either  party  to  meet  its  coverage 
requirements  will  result  in  the 
automatic  cancellation  of  its  license 
without  further  Commission  action. 
Under  the  second  option,  only  the 
partitioner's  license  will  be  cancelled  if 
it  fails  to  meet  the  coverage 
requirements  for  the  entire  geographic 
area.  The  partitionee  will  not  be  subject 
to  coverage  requirements  except  for 
those  necessarv'  to  obtain  license 
renewal. 

33.  Partitioning  applicants  will  be 
required  to  submit,  as  separate 
attachments  to  the  partial  assignment 
application,  a  description  of  the 
partitioned  service  area  and  a 
calculation  of  the  population  of  the 
partitioned  service  area.  The  partitioned 
service  area  must  be  defined  using 
counties,  FCC-defined  service  areas  {e.g.. 
Economic  Areas),  or  the  boundaries  of 
the  area  described  in  terms  of  latitude 
and  longitude.  When  partitioning 
counties  or  FCC-defined  ser\'ice  areas, 
the  applicant  need  only  supply  the 
county  and  state,  or  market  number. 
When  describing  the  boundary  of  an 
area,  however,  the  applicant  must 
supply  sets  of  coordinates  (latitude  and 
longitude  referenced  to  the  North 
American  Datum  of  1983— NAD83) 
along  the  boundary  sufficient  to 
describe  the  area.  An  applicant  may  use 
as  few  as  three  sets  of  coordinates,  up 
to  a  maximum  of  120  sets  of  coordinates 


in  order  to  describe  an  area.  Applicants 
are  free  to  aggregate  several  areas 
described  by  coordinates  in  order  to 
accurately  describe  the  boundary  of  the 
partitioned  area. 

34.  The  Commission  will  also  permit 
all  narrowband  PCS  licensees,  including 
nationwide  licensees  to  disaggregate 
portions  of  their  spectrum  in  the  same 
general  manner  as  it  has  for  licensees  in 
other  CMRS  ser\'ices  where  it  has 
adopted  disaggregation.  The 
Commission  concludes  that  marketplace 
forces  should  determine  whether  it  is 
technically  feasible  to  disaggregate 
narrowband  spectrum.  Allowing 
narrowband  PCS  spectrum 
disaggregation  could  potentially 
expedite  the  introduction  of  service  to 
underserved  areas  and  provide 
increased  flexibility  to  licensees.  The 
Commission  also  believes  that 
disaggregation  combined  with  bidding 
credits  and  geographic  partitioning  will 
facilitate  the  acquisition  of  narrowband 
PCS  spectrum  by  small  businesses. 

35.  The  Commission  finds  that  it  is 
unnecessary  to  require  a  party  that 
wishes  to  disaggregate  to  retain  a 
minimum  amount  of  spectrum.  Thus, 
the  Commission  will  allow 
disaggregating  parties  to  negotiate 
channelization  plans  among  themselves 
as  a  part  of  their  disaggregation 
agreements.  Parties  will  be  permitted  to 
disaggregate  spectrum  in  anv 
increments  as  long  as  such 
disaggregation  is  otherwise  consistent 
with  the  Commission's  rules. 
Disaggregatees  will  be  authorized  to 
hold  licenses  for  the  remainder  of  the 
disaggregator's  original  ten-year  term. 
As  the  Commission  concluded  w'ith 
respect  to  partitioners.  the  disaggregator 
should  not  be  entitled  to  confer  greater 
rights  than  it  was  awarded  under  the 
initial  license  grant. 

36.  With  respect  to  meeting 
construction  requirements, 
disaggregating  parties  will  be  permitted 
to  choose  between  two  options:  Under 
the  first  option,  the  parties  may  agree 
that  either  the  disaggregator  or  the 
disaggregatee  will  be  responsible  for 
meeting  the  coverage  requirements  for 
the  geographic  service  area.  Under  the 
second  option,  the  disaggregator  and 
disaggregatee  may  certify  that  they  will 
share  the  responsibility  for  meeting  the 
coverage  requirements  for  the  entire 
geographic  area.  Under  the  first  option, 
if  the  certifying  party  fails  to  meet  the 
coverage  requirements  for  the  entire 
geographic  area,  that  party's  license  will 
be  subject  to  cancellation,  but  the  non- 
certify'ing  party's  license  will  not  be 
affected.  However,  if  the  parties  to  a 
disaggregation  agreement  select  the 
second  option  and  jointly  fail  to  satisfy' 
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the  cdverago  requirements  for  the  entire 
geographic  area,  both  parties'  licenses 
will  he  subject  to  cancellation.  Parties 
se«?king  (lominission  approval  of  a 
disa^^^regation  agreement  will  be 
required  to  inthide  a  certification  as  to 
which  party  or  parties  will  be 
responsible  for  meeting  the  construction 
recjuirements, 

37  (^imbined  partitioning  and 
disaggregation  will  be  permitted.  This 
will  allow  narrowband  PCS  licensees 
the  flexibility  to  design  the  types  of 
agreements  thev  desire,  antl  will 
advance  the  goals  of  providing 
competitive  servu:e  offerings  and 
encouraging  new  market  entrants.  In  the 
event  that  there  is  a  conflict  in  the 
application  of  the  partitioning  and 
disaggregation  rules,  the  partitioning 
rules  will  prevail.  When  a  combination 
of  partitioning  and  disaggregation  is 
proposed,  the  Commission  will  use  both 
the  population  of  the  partitioned  area 
and  the  amount  of  spectrum 
disaggregated  to  calculate  unjust 
enrichment  payments. 

38  The  Commission  has  adopted  a 
general  rule  that  determines  the  amount 
of  unjust  enrichment  payments  assessed 
for  all  current  and  future  licensees  that 
engage  in  partitioning  and 
disaggregation.  Specifically,  the  rules 
adopted  in  the  Part  1  Third  Report  and 
Order  indicate  that  if  a  licensee  seeks  to 
partition  any  portion  of  its  geographic 
area,  the  amount  of  the  unjust 
enrichment  payment  will  be  calculated 
based  on  the  ratio  of  the  population  in 
the  partitioned  area  to  the  overall 
population  of  the  lic;ense  area.  In  the 
event  of  disaggregation,  the  amount  of 
the  unjust  enrichment  payment  will  be 
based  upon  the  ratio  of  thie  amount  of 
sp€K:trum  disaggregated  to  the  amount  of 
spectrum  held  bv  the  disaggregating 
licensee.  See  47  CFR  1,211 1(e)  The 
unjust  enrichment  provisicms  adopted 
in  the  Part  I  Third  Report  and  Order 
will  applv  to  any  narrowband  PC^S 
licensee  that  rec;eives  a  bidding  credit 
and  later  elects  to  partition  or 
disaggregate  its  license  When  combined 
partitioning  and  disaggregation  is 
proposed,  the  tionunission  will  use  a 
combination  of  both  population  of  the 
partitioneti  area  and  amount  of 
spectrum  disaggregated  to  make  these 
pro  rata  calculations. 

39.  Installment  payments  have  been 
suspended  as  a  means  of  financing 
small  businesses  and  other  designated 
entities  seeking  to  secure  spectrum 
lic;enses.  Nonetheless,  then;  are  a  small 
number  of  current  narrowband  licensees 
that  qualified  as  small  businesses  for 
installment  payment  plans.  If  such  a 
licensee  sought  to  partition  or 
disaggregate  its  license  to  another  small 


business,  the  partitionee  or 
disaggregatee  would  be  permitted  to  pay 
its  portion  of  the  remaining  obligation 
on  the  license  in  installments.  If. 
however,  such  a  licensee  sought  to 
partition  or  disaggregate  its  license  to  a 
non-small  business,  the  Commission's 
part  1  unjust  enrichment  rules  would 
apply 

40   Bec:ause  the  Commission  has 
suspended  its  installment  payment 
program,  the  issue  of  default  obligations 
for  parties  entering  into  partitioning  and 
di.saggregation  agreements  is  moot  with 
respect  to  future  licensees  With  respect 
to  current  small  business  licensees  that 
may  partition  or  disaggregate  to  other 
small  businesses,  the  Commission 
con<;ludes  that  a  default  on  one  party's 
payment  obligation  should  not  affect  the 
other  party's  license, 

41,  Ownership  Disclosure 
Requirements.  The  Commission  believes 
that  requiring  detailed  ownership 
information  is  necessary  to  ensure  that 
all  applicants  claiming  small  business 
status  qualify  for  such  status.  Disclosure 
of  ownership  information  also  aids 
bidders  by  providing  them  with 
information  about  their  auction 
competitors  and  alerting  them  to  entities 
subject  to  the  Commission's  anti- 
collusion  rules.  The  Commission  has 
adopted  uniform  ownership  disclosure 
requirements  in  part  1.  subpart  Q,  of  its 
rules  for  all  services.  See  47  CFR  1.2112. 
Thtise  rules  require  all  auction 
applicants  to  disclose  the  real  party  or 
parties  in  interest  by  including  as  an 
exhibit  to  their  short-form  applications 
detailed  ownership  information. 
Moreover,  they  require  that  applicants 
list  controlling  interests  as  well  as  all 
parties  holding  a  10  percent  or  greater 
interest  in  the  applicant  and  any 
affiliates  of  these  interest  holders.  These 
rules,  combined  with  the  controlling 
interest  standard  the  Commission 
adopts  in  this  Second  R&O  and  its 
definition  of  "affiliate.  "  will  help  to 
ensure  that  only  qualifying  applicants 
obtain  the  benefits  of  the  Commission's 
small  business  provisions,  without 
being  unduly  burdensome. 

42   Construction  Prior  to  Grant  of 
Licenses  for  Xarroivhand  and 
Broadband  PCS.  The  Commission  will 
apply  its  part  1  rules,  which  permit 
applicants  for  all  licenses  awarded  by 
competitive  bidding  to  begin 
construction  of  facilities  prior  to  the 
grant  of  their  applicaticms.  Sees  47  (TR 
1.2113.  The  (Commission  believes  that 
allowing  pre-grant  construction  furthers 
the  statutory  objective  of  rapidly 
deploying  new  technologies,  products, 
and  services  for  the  benefit  of  the 
public.  Pre-grant  construction  will  be 
subject  to  any  narrowband  PCS  service 


restrictions,  including  but  not  limited  to 
antenna  restrictions,  environmental 
requirements,  and  international 
coordination.  Any  applicant  engaging  in 
pre-grant  construction  does  so  entirely 
at  its  own  risk,  and  the  (Commission  will 
not  take  such  activity  into  account  in 
ruling  on  any  petition  to  deny. 

Procedural  Matters 

A  Regulator}'  Flexibility  Analysis 

43,  A  Final  Regulatory  Flexibility 
Analysis,  pursuant  to  the  Regulatorv 
Flexibility  Act,  5  USC.  604,  is 
incorporated  in  this  document, 

8.  Paperwork  Reduction  Act  Analysis 

44,  This  Second  R&O  contains  a 
modified  information  collection.  As  part 
of  its  continuing  effort  to  reduce 
paperwork  burdens,  the  Commission 
invites  the  general  public  and  the  Office 
of  Management  and  Budget  (0MB)  to 
take  this  opportunity  to  comment  on  the 
information  collection  contained  in  this 
Second  R8rO.  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Public  and  agency 
comments  are  due  on  or  before  )uly  6, 
2000.  Written  comments  must  be 
submitted  by  OMB  on  the  modified 
information  collection  on  or  before 
August  7,  2000.  Comments  should 
address:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Commission,  including 
whether  the  information  shall  have 
practical  utility:  (b)  the  accuracy  of  the 
Commission's  burden  estimates;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  information  on  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

OMB  Control  Number:  3060-0625,' 

Title:  Amendment  of  the 
Commission's  Rules  to  Establish  New 
Personal  Communications  Services. 
Narrowband  PCS, 

Form  Number:  N/A. 

Type  of  Review:  Revision  of  existing 
Cf)llecti(m, 

Respondents:  Business  or  other  for- 
profit;  Individuals  or  hou.seholds;  Not- 
for-profit  institutions;  Federal 
Government;  and  State,  Local  or  Tribal 
Government, 

Number  of  Respondents:  1 ,500. 

Estimate  Time  Per  Response:  3.5  hrs. 
(avg.). 

Frequency  of  Response:  On  occasion. 

Total  Annual  Burden:  5,250  hours. 

Total  Annual  Costs:  $1,050,000. 

Needs  and  Uses:  The  amendments  to 
the  Commission's  narrowband  Personal 
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Communications  Services  rules  adopted 
in  this  proceeding  will  improve  the 
efficiency  of  spectrum  use.  reduce  the 
regulatory  burden  on  spectrum  users, 
encourage  competition,  and  promote 
,  service  to  the  largest  feasible  number  of 
users, 

45,  In  addition  to  filing  comments 
with  the  Secretary,  a  copy  of  any 
comments  on  the  information 
collection(s)  contained  herein  should  be 
submitted  to  Judy  Boley,  Federal 
Communications  Commission.  Room  1- 
C804.  445  12th  Street.  SW..  Washington. 
DC  20554.  or  via  the  Internet  to 
jbole\'®fcc.gov  and  to  Edward  Springer. 
OMB  Desk  Officer.  10236  NEOB.  725 
17th  Street,  NW.,  Washington,  DC  20503 
or  via  the  Internet  to 
edward.springer@omb.eop.gov. 

E.  Ordering  Clauses 

46,  Authority  for  issuance  of  this 
Second  RSrO  is  contained  in  sections 
4(i).  257.  303(r).  and  309(j)  of  the 
Communications  Act  of  1934,  as 
amended.  47  U.S.C.  154(i),  257,  303(r), 
and  309(j). 

47,  Accordingly,  it  is  ordered  that  part 
24  of  the  Commission's  rules  is 
amended  as  specified,  effective  August 
7,  2000,  except  §  24.104.  which  shall  be 
effective  upon  OMB  approval, 

48.  It  is  further  ordered  that  the 
Commission's  Consumer  Information 
Bureau.  Reference  Information  Center, 
shall  send  a  copy  of  this  Second  R&-0, 
including  the  Final  Regulator^' 
Flexibility  Analysis,  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

Final  Regulatory  Flexibility  Analysis 

49.  As  required  by  the  Regulatory 
Flexibility  Act  (RFA).  an  Initial 
Regulator}'  Flexibility  Analysis  (IRFA) 
was  incorporated  in  the  Narrowband 
PCS  R&-0/Further  Notice  in  this 
proceeding.  The  Commission  sought 
written  public  comment  on  the 
proposals  in  the  Narrowband  PCS  R&-0/ 
Further  Notice,  including  comment  on 
the  IRFA.  No  commenter  raised  an  issue 
concerning  the  IRFA,  The  Commission's 
Final  Regulatory  Flexibility  Analysis 
(FRFA)  in  this  Second  flS-O  conforms  to 
the  RFA, 

/.  Need  for  and  Purpose  of  this  Action 

50.  This  Second  RS-O  amends  the 
Commission's  rules  for  narrowband 
PCS.  The  amendments  adopted  promote 
efficient  licensing  of  narrowband  PCS 
and  enhance  the  service's  competitive 
potential  in  the  Commercial  Mobile 
Radio  Service  marketplace.  The  Second 
R&O  also  makes  the  competitive 
bidding  rules  for  narrowband  PCS. 
which  previously  provided  preferences 


for  minority-  and  women-owned 
businesses,  race-  and  gender-neutral. 
The  Commission  deems  the  latter 
changes  necessar}-  in  light  of  the 
Supreme  Court's  decisions  in  Adarand 
Constructors,  Inc.  v.  Pena.  515  U,S,  200 

(1995)  (requiring  a  strict  scrutiny 
standard  of  review  for  Congressionallv 
mandated  race-conscious  measures)  and 
United  States  v,  Virginia,  518  U.S,  515 

(1996)  (applying  an  intermediate 
scrutiny  standard  of  review  to  a  state 
program  containing  gender 
classification).  By  applying  the 
Commission's  standardized  part  1 
competitive  bidding  rules  to 
narrowband  PCS  and  eliminating  most 
of  the  ser\-ice-specific  competitive 
bidding  rules  previously  applied,  the 
Second  R&O  also  simplifies  and  reduces 
the  regulatory  burden  on  applicants  and 
licensees. 

a.  Summary  of  Issues  Raised  by  the 
Public  in  Response  to  the  IRFA 

51.  No  party  filed  comments 
responding  to  the  IRFA,  The 
Commission  has,  however,  taken  small 
business  concerns  into  account  in  the 
Second  R&O,  as  discussed  in  Sections  v 
and  vi  of  this  FRFA. 

Hi.  Description  and  Estimate  of  the 
Number  of  Small  Entities  to  Which  the 
Rules  Will  Apply 

52.  The  rules  adopted  in  the  Second 
R&O  will  affect  small  businesses  that 
hold  or  seek  to  acquire  narrowband  PCS 
licenses.  These  entities  include  small 
businesses  that  obtain  nationwide, 
regional  or  MTA  geographic  area 
licenses  through  auction,  assignment,  or 
transfer  and  small  businesses  that 
acquire  partitioned  and/or  disaggregated 
M'TA,  regional,  or  nationwide 
geographic  area  licenses. 

53.  "To  date,  two  auctions  of 
narrowband  PCS  licenses  have  been 
conducted.  Through  these  auctions,  the 
Commission  has  awarded  a  total  of  41 
licenses,  out  of  which  11  were  obtained 
by  small  businesses.  For  purposes  of  the 
two  auctions  that  have  already  been 
held,  small  businesses  were  defined  as 
entities  with  average  gross  revenues  for 
the  prior  three  calendar  years  of  S40 
million  or  less.  To  ensure  meaningful 
participation  of  small  business  entities 
in  the  auctions,  the  Commission  adopts 
a  two-tiered  definition  of  small 
businesses  in  the  Second  R&O.  A  small 
business  is  an  entity  that,  together  with 
affiliates  and  controlling  interests,  has 
average  gross  revenues  for  the  three 
preceding  years  of  not  more  than  S40 
million,  A  very  small  business  is  an 
entity  that,  together  with  affiliates  and 
controlling  interests,  has  average  gross 
revenues  for  the  three  preceding  years  of 


not  more  than  Si 5  million.  In  December 
1998,  the  Small  Business 
Administration  approved  this  two-tiered 
definition,  which  had  been  proposed  in 
the  Narrowband  PCS  R&O/Further 
Notice.  Letter  of  December  2.  1998.  to 
Amy  ),  Zoslov,  Chief.  Auctions  and 
Industry  Analysis  Division,  Wireless 
Telecommunications  Bureau,  from  Aida 
Alvarez.  Administrator  Small  Business 
Administration, 

54.  Without  this  definition,  the 
Commission  would  utilize  the  SBA 
definition  applicable  to  radiotelephone 
companies,  i.e..  an  entity  employing 
fewer  than  1.500  persons.  See  13  CFR 
121,201.  Standard  Industrial 
Classification  Code  4812,  Nearly  all 
radiotelephone  companies  have  fewer 
than  1 .000  employees.  The  1992  Census 
of  Transportation.  Communications,  and 
Utilities,  conducted  by  the  Bureau  of  the 
Census,  shows  that  only  12 
radiotelephone  firms  out  of  a  total  of 
1.178  such  firms  that  operated  during 
1992  had  1.000  or  more  employees.  i:.S. 
Bureau  of  the  Census.  U.S.  Department 
of  Commerce.  1992  Census  of 
Transportation.  Communications,  and 
Utilities.  UC92-S-1.  Subject  Series. 
Establishment  and  Firm  Size,  Table  5. 
Employment  Size  of  Firms;  1992.  SIC 
Code  4812  (issued  May  1995). 

55.  In  the  future,  the  Commission  will 
auction  459  licenses  to  serve  MTAs  and 
408  response  channel  licenses.  There  is 
also  one  megahertz  of  narrowband  PCS 
spectrum  that  has  been  held  in  reserve 
and  that  the  Commission  has  not  yet 
decided  to  release  for  licensing.  The 
Commission  cannot  predict  accurately 
the  number  of  licenses  that  will  be 
awarded  to  small  entities  in  future 
auctions.  However.  4  of  the  16  winning 
bidders  in  the  two  previous  narrowband 
PCS  auctions  were  small  businesses,  as 
that  term  was  defined  under  the 
Commission's  rules.  The  Commission 
assumes,  for  purposes  of  the  evaluations 
and  conclusions  in  this  FRFA.  that  a 
large  portion  of  the  remaining 
narrowband  PCS  licenses  will  be 
awarded  to  small  entities.  The 
Commission  also  assumes  that  at  least 
some  small  businesses  will  acquire 
narrowband  PCS  licenses  by  means  of 
the  Commission's  partitioning  and 
disaggregation  rules. 

;\'.  Summary  of  Projected  Reporting, 
Recordkeeping,  and  Other  Compliance 
Requirements 

56.  The  rules  adopted  in  the  Second 
R&O  impose  reporting  and 
recordkeeping  requirements  on  small 
businesses,  as  well  as  others,  seeking  to 
obtain  or  transfer  licenses  through 
partitioning  and  disaggregation.  The 
information  requirements  will  be  used 
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ti)  (lt!ti«rminf  wht-ther  the  prDposwi 
partitioned  iir  disaKgri'^att'*!  is  an  entity 
(jualified  to  obtain  a  partitioned  license 
or  (^isa^>;^e^at^^(^  .spectrum  The 
information  will  he  a  one-time  filing  bv 
an  applicant  retpiesting  .such  a  li(  ense 
The  informati(m  can  be  submitted  on 
FCX;  Form  H();j  for  part  24  narrowband 
P(;S  service.s  The  Commission 
estimates  that  the  average  burden  on  tht? 
applicant  is  three  hours  for  the 
information  neiessarv  to  complete  these 
forms  The  Commission  estimates  that 
75  percent  of  the  respondents,  which 
mav  include  small  businesses,  will 
contract  out  the  burden  of  responding. 
The  (Commission  estimates  that  it  will 
take  approximately  .30  minutes  to 
coordinate  information  with  tho.se 
contractors  The  remaining  2.'i  percent  of 
respondents,  which  mav  include  small 
businesses,  are  estimated  to  employ  in- 
hou.se  staff  to  provide  the  information 
Applicants  filing  electronically, 
including  small  businesses  will  not 
incur  any  per  minute  online  charge 
The  Commission  estimates  that 
applicants  (ontrat  ting  out  the 
information  would  use  an  .ittorney  or 
engineer  (average  of  .S2()t)  per  hour)  to 
prepare  the  information 

T->7 .  Narrowband  PC.S  applic  ants  and 
licensetts,  uicluding  small  businesses, 
will  be  subiect  to  the  reporting  <ind 
recordkeeping  requirements  already 
I onlained  in  the  Commission's  part  1 
(()inpetifi\e  bidiiiiig  rules,  which  apply 
to  all  am  tionable  services  These  part  1 
rules  include  the  un)ust  enrichment  rule 
set  forth  at  47  CFR  1  2111.  whn  h 
includes  a  reporting  recpurement  for 
applic  ants  seeking  approval  of  a  transfer 
of  ( (introl  or  assignment  of  license 
within  three  years  of  receiving  a  new 
hcense  through  compietitive  bidding 
The  part  1  rules  .ilso  include  the 
uniform  ownership  dis(  Insure 
recpurements  of  47  CFR  I  2112,  which 
re(piire  all  auction  applicants  to  disclose 
the  real  party  or  parties  in  inten^st  by 
including  as  an  exhibit  to  their  short- 
form  applications  det.iiled  ownership 
information  The  ( Commission  finds  that 
iheM'  rules,  (  ombiiied  with  its 
I  oiitrolliiig  interest  siaiwlard  and 
detinilioii  of    affiliate.  ■  will  help  to 
ensure  that  only  qualifving  applicants 
obtain  the  benefits  of  its  small  business 
provisions,  without  being  iiiiduU 
iiurdensoine   in  .iddilion,  narrowb.iiid 
I'C.S  licensees  that  (pialifv  as  designated 
entities  will  be  retpiired  to  maintain  at 
their  fai  llities  or  h\  .i  design, iled  agent, 
for  the  term  of  the  In  ense.  mtoriihition 
relevant  to  their  eligibility  for 
designated  entity  status    This 
reipiireiiieni  will  further  help  to  ensure 
that  only  qualifying  applicants  obtain 


the  benefits  of  the  Commission's  small 
business  provisions. 

v.  Stfps  Taken  To  Minimizf  Burdens  on 
Small  Entities 

.58  The  rules  adopted  in  the  Second 
HF^O  are  designed  to  implement 
Congress'  goal  of  giving  small 
businesses,  as  well  as  other  entities,  the 
ojjporlunity  to  participate  in  the 
provision  of  spe<;trum-based  services. 
The  rules  are  also  consistent  with  the 
Communications  Act's  mandate  to 
identify  and  eliminate  market  entry 
barriers  ffir  entrepreneurs  and  small 
businesses  in  the  provision  and 
ownership  of  telecommunications 
services.  See genemllv  47  U.S.C.  257. 
309(1). 

5y  Senice  Areas  The  Commission 
finds  that  MTAs.  rather  than  nationwide 
and  regional  geographic  areas,  are  the 
most  appropriate  geographic  area  for 
licensing  the  remaining  narrowband 
PCS  spectrum  b«H:ause  they  will  serve 
the  needs  of  a  wide  range  of  entities, 
inc  luding  both  large  and  small  service 
providers  Certain  commenters  argued 
that  any  additional  naticmwide  or 
regional  lij:enses  would  be  too  costly  for 
small  businesses  to  acquire  and  build 
out   MTAs.  however,  are  not  too  large  to 
[)re<  lude  the  entry  of  small  businesses, 
and  those  interested  in  service  areas 
larger  than  MTAs  will  be  able  to  create 
siK  h  areas  bv  aggregating  licenses. 

fiO  Bidding  (.redits  To  ensure 
meaningful  participation  of  small 
business  entities  in  the  auctions,  the 
Commission  adopts  a  two-tiered 
definition  of  small  businesses  in  the 
Se< ond  Rf-O  A  small  business  is  an 
entity  that,  together  with  affiliates  and 
controlling  interests,  has  average  gross 
revenues  for  the  throe  preceding  years  of 
not  more  than  S40  million  A  ver\'  small 
business  is  an  entity  that,  together  with 
affiliates  and  controlling  interests,  has 
average  gross  revenues  for  tht!  three 
preceding  years  of  not  more  than  $15 
million   .Small  businesses  are  eligible  for 
a  15  percent  bidding  credit  Very  small 
businesses  are  eligible  for  a  25  percent 
bidding  credit   In  ( ontrast  to  the 
( Cnmmission's  previous  rules,  bidding 
(  redils  will  now  be  applicable  to 
n.irrowbanii  PCS  licenses  on  all 
channels 

hi    Pnrtttinning  and  Disaggrt^gatian 
The  .S'e<(i/if/  rtt'^n  adopts  rules 
permitting  narrowband  F^C.S  licensees  to 
partitnm  portions  of  their  geographic 
areas,  or  disaggregate  portions  of  the 
spectrum  for  whu  h  they  hold  a  license. 
to  other  entities  cpialified  lo  be 
Ik  ensees.  .Such  partitioning  and 
disaggregation  will  fac;ilitate  market 
entrv  by  parties  that  may  lack  the 
financial  resources  to  participate  in 


auctions,  including  small  businesses. 
Partitioning  and  disaggregation  are 
expected  to  enable  small  businesses  t(3 
obtain  licenses  for  areas  smaller  than 
nationwide,  regional  or  MTA  areas,  or 
smaller  amounts  of  spectrum,  at  costs 
they  will  be  able  to  afford.  The 
Commission's  decision  to  allow  parti(;s 
to  partitioning  or  disaggregation 
agreements  to  choose  between  two 
options  to  meet  their  coverage 
requirements  will  provide  small 
businesses  with  more  flexibility  in 
managing  their  resources. 

62.  Suhstnntial  Sen-ice  Option  The 
Second  R8r(J  allows  narrowband  PCS 
licensees  to  demonstrate  "substantial 
service"  as  an  alternative  to  meeting  the 
coverage  requirements  set  forth  in  the 
existing  rules.  The  Commission  finds 
that  a  substantial  .service  option  may  be 
very'  useful  in  allowing  licensees, 
including  small  businesses,  to  use 
spectrum  flexibly  to  provide  new  and 
innovative  services  uninhibited  by  a 
requirement  that  they  meet  a  specific 
coverage  benchmark  or  lose  their 
license. 

6.3.  Application  of  Part  1 
Standardized  Rules.  The  Commission 
believes  that  its  application  of  the  part 
1  standardized  rules  regarding  eligible 
entities,  unjust  enrichment,  and  bidding 
credits  will  assist  small  businesses 
because  the  resulting  predictability  will 
facilitate  the  business  planning  and 
capital  fundraising  process. 

v;.  Significant  Alternatives  Considered 

64  The  Commission  considered  and 
rejected  the  following  alternative 
proposals  concerning  service  areas, 
spectrum  aggregation,  response 
channels,  coverage  requirements, 
nationwide  paging  licensees, 
competitive  bidding  rules,  installment 
payments,  and  disaggregation. 

65.  Senice  Areas  The  Commission 
declined  to  adopt  Metrocalls,  Celpage's 
and  Benbows  recommendation  that  it 
use  a  combination  of  regional  and  MTA 
service  areas  for  future  licensing  of 
narrowband  PCS.  Similarly,  the 
CCommission  declined  to  adopt  Arch's 
proposal  that  it  allocate  one  of  the  two 
remaining  50  kHz  paired  channels  as  a 
nationwide  license.  Taking  into 
consideration  other  commenters' 
argument  that  it  would  be  too  costly  for 
small  businesses  to  acquire  and  build 
out  nationwide  and  regional  licenses, 
the  Commission  decided  to  use  MTAs 
for  future  licensing.  The  Commission 
also  declined  to  adopt  several 
commenters'  recommendation  that  it 
use  BTA-based  licenses  to  license 
narrowband  PCS  spectrum.  The 
C(unmission  concluded  that  using 
MTAs  rather  than  BTAs  would  not 
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compromise  the  goal  of  ensuring  entr\' 
for  small  businesses. 

66.  Spectrum  Aggregation.  In  the 
Second  R&-0,  the  Commission 
considered  the  argument  that  it  should 
maintain  the  narrowband  PCS  spectrum 
aggregation  limit,  which  was  originally 
adopted  to  ensure  that  narrowband  PCS 
services  would  be  offered  on  a 
competitive  basis.  The  Commission 
decided  to  eliminate  the  narrowband 
PCS  aggregation  limit,  finding  that  the 
aggregation  limit  is  not  needed  to 
prevent  an  undue  concentration  of 
licenses  and  that  it  may  be  harmful  if  it 
disadvantages  narrovcband  PCS 
licensees  in  competing  against  other 
services. 

67.  Response  Channels.  In  the  Second 
R&-0,  the  Commission  considered  and 
rejected  its  tentative  conclusion  that  the 
response  channels  should  not  be 
restricted  to  mobile-to-base 
transmissions,  provided  that  licensees 
comply  with  the  relevant  rules 
regarding  maximum  transmitter  power 
and  interference.  The  Commission 
agreed  with  commenters  Arch.  Benbow, 
and  PCIA  that  allowing  these  channels 
to  be  used  for  other  purposes  would 
cause  harmful  interference  with  current 
narrowband  PCS  licensees  and 
determined  that  it  would  retain  the 
current  rule  restricting  use  of  the 
response  channels  to  mobile-to-base 
transmissions. 

68.  Construction  and  Coverage 
Requirements.  The  Commission 
declined  to  adopt  recommendations  by 
certain  commenters  that  it  modify  its 
current  construction  benchmarks.  It 
declined,  for  example,  to  adopt  Arch's 
and  Benbow  s  suggestion  that  it 
eliminate  the  five-year  construction 
requirement  and  allow  both  existing  and 
new  narrowband  PCS  licensees  to  meet 
a  37.5  percent  population  benchmark  by 
the  tenth  year  of  their  license  terms.  The 
Commission  found  that  its  five-  and  ten- 
year  construction  benchmarks  provide 
sufficient  time  for  narrowband  PCS 
licensees  to  construct  their  systems.  The 
nationwide  narrowband  PCS  licensees 
that  have  reached  their  five-vear 
buildout  benchmarks  have  all 
represented  that  they  met  the 
requirement,  and  none  requested  a 
waiver.  The  Commission  found  that 
there  is  no  need  to  alter  the  current 
benchmarks,  and  that  it  is  best  to 
address  any  problems  that  individual 
licensees  may  have  because  of 
difficulties  with  financing  or  equipment 
availability  by  evaluating  requests  for 
waiver  on  a  case-by-case  basis. 

69.  Several  commenters  opposed  the 
adoption  of  a  "substantial  service" 
requirement  on  the  grounds  that 
replacing  the  existing  coverage 


requirements  with  a  substantial  service 
test  would  encourage  speculation,  fraud, 
and  anticompetitive  behavior.  In 
considering  and  rejecting  this  argument, 
the  Commission  concluded  that 
coverage  requirements,  including  a 
substantial  service  standard,  encourage 
the  provision  of  service  to  areas  that 
would  not  necessarily  receive  service 
expeditiously  solely  through  the 
operation  of  market  forces.  The 
Commission  found  that  the  substantial 
service  option  may  be  very  useful  in 
allowing  licensees  to  use  spectrum 
flexibly  to  provide  new  and  innovative 
services  uninhibited  by  a  requirement 
that  they  meet  a  specific  coverage 
benchmark  or  lose  their  license.  The 
Commission  also  concluded  that 
permitting  licensees  to  make  a 
substantial  service  showing  may 
encourage  them  to  build  out  in  rural 
areas.  The  Commission  also  declined  to 
adopt  Ameritech's  recommendation  that 
substantial  service  be  defined  as 
"service  that  is  sound,  favorable,  and 
reasonably  capable  of  meeting  an 
appropriate  portion  of  the  public 
demand  for  one  or  more  of  the 
communications  services  of  which  the 
system  is  capable  under  the 
Commission's  rules."  In  the  past  the 
Commission  has  offered  guidance  to 
licensees  in  other  services  with  regard 
to  factors  that  it  would  consider  in 
evaluating  whether  the  substantial 
service  requirement  has  been  met.  and 
it  will  maintain  this  practice  with 
respect  to  narrowband  PCS. 

70.  Nationwide  Paging  Licenses.  In 
the  Paging  MOS-O/Third  Report  and 
Order,  the  Commission  considered  the 
issue  of  coverage  requirements  for 
nationwide  geographic  area  paging 
licensees  and  deferred  any  decision  on 
the  issue  until  it  resolved  similar 
matters  in  the  instant  narrowband  PCS 
rulemaking  proceeding.  In  the  Second 
R6-0,  the  Commission  found  that  all 
nationwide  paging  licensees  are  already 
providing  sufficient  coverage  to  meet 
the  five-year  benchmark  applicable  to 
nationwide  narrowband  PCS  licenseees. 
and  some  of  them  have  met  the  ten-vear 
benchmark.  Thus,  the  Commission 
concluded  that  the  build-out 
requirements  imposed  on  nationwide 
paging  licensees  under  its  previous 
rules  were  adequate  to  promote 
coverage  equivalent  to  that  of 
nationwide  narrowband  PCS  licensees, 
and  therefore  it  is  not  necessary  to  adopt 
coverage  requirements  for  nationwide 
paging  licensees  that  would  be  in 
addition  to  the  build-out  requirements 
they  have  already  met. 

71.  Competitive  Bidding  Rules.  The 
Commission  declined  to  adopt  certain 
commenters'  recommendation  that  it 


require  applicants  to  identify-  each 
frequency  in  each  market  on  which  thev 
wish  to  bid  and  submit  upfront 
payments  for  each  individual  license. 
The  Commission  found  that  its  current 
rules,  which  require  an  upfront  payment 
to  cover  only  those  licenses  on  which  an 
applicant  intends  to  bid  in  any  one 
round,  are  appropriate  because  thev 
allow  bidders  the  flexibility  to  pursue 
backup  strategies  during  the  course  of 
an  auction  in  the  event  they  are  unable 
to  obtain  their  first  choice  of  licenses. 
The  Commission  also  declined  to 
modify-  its  anti-collusion  rule  to  provide 
a  safe  harbor  for  carriers  engaged  in 
negotiations  regarding  mergers  or 
intercarrier  agreements,  as  requested  bv 
PCIA.  The  Commission  has  declined  to 
create  such  a  safe  harbor  in  the  past,  and 
it  has  not  been  presented  with  an 
adequate  justification  for  departing  from 
that  decision  here.  Finally,  several 
commenters  requested  that  the 
Commission  provide  auction 
participants  with  the  identity  of  all 
competing  bidders.  It  has  generally  been 
the  Commission's  practice  to  disclose 
the  identity  of  all  bidders  in 
Commission  auctions.  If.  in  the  case  of 
particular  auctions,  a  limit  on  such 
information  appears  warranted,  the 
Wireless  Telecommunications  Bureau 
will,  consistent  with  the  Balanced 
Budget  Act  of  1997  and  current  practice, 
seek  comment  on  the  issue  in  a  public 
notice  prior  to  the  auction. 

72.  Installment  Payments.  The 
Commission  declined  to  adopt 
installment  payment  plans  for  small 
businesses  participating  in  narrowband 
PCS  auctions.  This  action  is  consistent 
with  the  Commission's  policy  set  forth 
in  the  Part  1  Third  Report  and  Order, 
where  the  Commission  noted  that  its 
experience  has  demonstrated  that 
installment  payments  may  not  be 
necessary  to  ensure  a  meaningful 
opportunity  for  small  businesses  to 
participate  successfully  in  its  auction 
program. 

73,  Bidding  Credits.  The  Commission 
decided  to  adopt  a  15  percent  bidding 
credit  for  small  businesses  and  a  25 
percent  bidding  credit  for  verv  small 
businesses.  A  small  business  is  an  entity 
w-ith  average  annual  gross  revenues  not 
to  exceed  $40  million  for  the  preceding 
three  years,  and  a  very  small  business  is 
an  entity  with  average  annual  gross 
revenues  not  to  exceed  $15  million  for 
the  preceding  three  years.  The 
Commission  declined  to  adopt  higher 
bidding  credits,  as  Merlin  and  RTG 
recommend.  The  bidding  credits 
adopted  are  those  provided  for  in  the 
Commission's  part  1  standardized 
competitive  bidding  rules.  The 
Commission  believes  that  these  levels  of 
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bidding  tTtnlits.  wliu.h  art!  higher  than 
those  proposed  in  the  Sdrnnvtnmd  /'f,'.S 
Hf^O/Furthrr  \<)lut\  are  sufficient  to 
promote  the  participation  of  small 
f)iisinesses  m  the  provision  of 
narrowband  PCS,  and  that  there  is  no 
reason  to  deviate  from  the  standard 
schedule  of  hidiliiiK  credits  here. 

74.  Bidding  C.rt'dits  for  Rural 
Tfh'phnnf  donifninifs  The  (Commission 
declined  to  adopt  RTCl's  and  NTCA's 
recommendatiim  that  it  provide  spec  lal 
bidding  credits  for  rural  telephone 
companies  in  order  to  meet  its 
obligation  to  ensure  that  rural  telephone 
companies  have  the  opportunity  to 
participati!  in  spectrum-based  services 
The  Ciommission  li.is  no  evideiu  e  th<it 
large  rural  teh^phone  (.cmipanies 
encounter  harriers  to  capital  formation 
comparable  to  those  faced  by  other 
designated  entities   In  addition,  the  vast 
majoritv  of  rural  telephone  (  ompanies 
that  have  participated  in  the 
(iommission's  auctions  to  d.ite  h.ive 
identified  themselves  as  small 
businesses  and  h.ive  (jualified  for 
bidding  creiht-.  on  that  basis    Thus,  the 
(lommissiim  believes  that  sm<ill 
business  bidding  credits  are  suffic  lent  \(i 
ensure  that  rural  telephone  (ompanies 
have  the  .ihilitv  to  [),irti(  i[).ite  in 
sptH:triini-b<ise(i  services,  and  it  does  not 
believe  that  rural  telephone  companies 
will  be  un.ible  to  ( umpete  in 
n<irrowb<ind  PCS  ,iui  turns  or  the 
messaging  iii.irketpiac  e  without  spec  lal 
financial  prett^renccs 

75  Attribution  The!  ('.omiiiissioii 
dec  lined  to  adopt  Merlin's 
rec  ommtuid.itious  regarding  .unending 
its  rules  to  ad.ipt  to  various  business 
structures   Merlin  suggests,  for  example?, 
that,  for  purposes  of  defining  whtfther  a 
company  is  widely  held,  whatever  its 
form  of  business  org.ini/.ation.  the 
Commission  should  formulate  its  rules 
to  state  that  a  widely  held  company  is 
one  in  whic:h  no  single  eciuitv  holder 
has  ir>  percent  or  more  of  the  ei]uitv  of 
the  applic.int   The  ( iommission  found 
that  the  controlling  interest  standard 
adopted  m  the  .Sec one/  HM  >.  alcmg  with 
the  definition  of    affiliate"  sc-t  forth  m 
part  I  of  the  ( iommission's  rules, 
adecju.itelv  addresses  Merlin  s  c  one  t-rns 

7B.  Disd^rf^dtion  Some?  commenters 
stated  that  disaggregation  is  not 
technu  all\  fe.isible  .ind  therefore  it  is 
unnec  c'ssar\  for  the  Commission  to 
address  the  issue  at  this  time   In 
considering  and  rejecting  sue  h 
arguments,  the  C'ommission  c  one  ludeei 
that  marketplae  e«  fore  e-s  should 
determine  whether  it  is  te>chnic  ally 
ftMsible  to  disaggregate  narrowfiand 
spectrum  The  Commission  also 
c  one  luded  th.it  .illowmg  narrowb.iiid 
PC.S  spec  trum  dis.iggregation  could 
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poti'ntiallv- expedite  the  introduction  of 
se^rvice  to  undcTse^rved  an?as  and 
provide  increased  flexibility  to 
lie  ensec's.  Finally,  the  Commissicm 
found  that  disaggregation  combined 
with  bidding  credits  and  geographic 
[)artitioning  will  facilitate  the 
accjuisition  of  narrowband  PC.S 
spectrum  bv  small  businesses. 
77   Hi'port  to  Conijress  The 
Commission  will  send  a  copy  of  the 
Sriond  RMl  including  this  FRFA,  in  a 
report  to  be?  sent  to  Congress  pursuant 
to  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996.  See 
5  U.S.C.  801(a)(1)(A).  In  addition,  the 
Commissicm  will  send  a  copy  of  the 
Sriond  HH).  including  FRF.\.  to  the 
( :hief  ( iounsel  for  Advoc:acy  of  the  Small 
Husiness  .-Xdminist ration 

List  of  Subjects  in  47  CFR  Part  24 

Communications  common  carriers. 
Personal  communications  services. 
Kadio,  Reporting  and  recordkeeping 
recjuirt'ments 

I  .•il.'ril  (  niiui'iuiK  .ilions  Commission. 
William  F.  Catnn. 

l>i-jiiit\  Sri  rrUin 

Rule  changes 

For  the  reasons  discussed  in  the 
pre.imhle.  the  Federal  (Communications 
(i. iinrnission  .imeMuis  4  7  (;FR  part  24  as 
follows; 

PART  24— PERSONAL 
COMMUNICATIONS  SERVICES 

1  The  authority  citation  for  part  24 
(  ontinues  to  read  as  fedlows 

Authority:  47  r  .s  (     r.4    UlltllJ    U)t, 
l(l<)  ,ini)   I  IJ 

§  24 . 1 0 1     [Removed  and  Reserved] 

2  Remove  and  reserve  »»  24  101. 
,1   .Section  24  102  is  amended  b\ 

removing  paragraph  (d)  and  by  revising 
the  introductory  text  to  read  as  follows: 

§24.102    Service  areas. 

Narrowband  PCS  service  areas  are 
nationwide,  regional,  and  Major  Trading 
.•\reas  (MT.^s).  as  defined  in  this 
seH:lion.  MTAs  ar»'  based  on  the  Rand 
M;:.\'.illy  1992  Commerc;ial  Atlas  8e 
Marketing  C.uide.  r2;ird  Editicm,  at 
pages  ^H-^^  (MTA  Map)  Rand  McNally 
organizes  the  .50  State's  and  the  District 
of  Columbia  into  47  MT.\s  The  MTA 
Map  IS  available  for  public  inspt^ction  in 
the  FCCs  Library.  Room  T\V-B.505.  44.S 
12th  Street  S\V,  Washington,  DC 
*         •         •         *         * 

4    Sen  turn  24  l():t  is  amende-d  by 
removing  the  Note  and  by  revising 
paragraph  (a),  (b).  (c),  (d),  introductory 
text  of  paragraph  (e).  and  (0  to  read  as 
follows 


§  24. 1 03    Construction  requirements. 

(a)  Nationwide  narrowband  PCS 
licensees  shall  construct  base  stations 
that  provide  coverage  to  a  composite 
area  of  750.000  square  kilometers  or 
serve  .37.5  percent  of  the  U.S. 
population  within  five  years  of  initial 
license  grant  date;  and,  shall  construct 
base  stations  that  provide  coverage  to  a 
composite  area  of  1,500,000  square 
kilometers  or  serve  75  percent  of  the 
U.S.  population  within  ten  years  of 
initial  license  grant  date.  Licensees  may. 
in  the  alternative,  provide  substantial 
service  to  the  licensed  area  as  provided 
in  paragraph  (d)  of  this  section. 

(b)  Regional  narrowband  PCS 
licensees  shall  construct  base  stations 
that  provide  coverage  to  a  composite 
area  of  150.000  square  kilometers  or 
serve  37.5  percent  of  the  population  of 
the  service  area  within  five  years  of 
initial  license  grant  date;  and,  shall 
construct  base  stations  that  provide 
coverage  to  a  c:omposite  area  of  300.000 
square  kilometers  or  serve  75  pen:ent  of 
the  service  area  population  within  ten 
years  of  initial  license  grant  date. 
Licensees  may.  in  the  alternative, 
provide  substantial  service  to  the 
licensed  area  as  provided  in  paragraph 
(d)  of  this  section. 

(c:)  MTA  narrowband  PCS  licensees 
shall  c:onstruct  base  stations  that 
provide  coverage  to  a  composite  area  of 
75,000  square  kilometers  or  25  percent 
of  the  geographic  area,  or  serve  37.5 
percent  of  the  population  of  the  service 
area  within  five  years  of  initial  license 
grant  date;  and,  shall  construct  base 
stations  that  provide  coverage  to  a 
composite  area  of  150,000  square 
kilometers  or  50  percent  of  the 
geographic  area,  or  serve  75  percent  of 
the  population  of  the  service  area  within 
ten  years  of  initial  license  grant  date. 
Licensees  may,  in  the  alternative, 
provide  substantial  service  to  the 
licensed  area  as  provided  in  paragraph 
(d)  of  this  section. 

(d)  ,\s  an  alternative  to  the 
requirements  of  paragraphs  (a),  (b),  and 
(c)  of  this  section,  narrowband  PCS 
licensees  may  demonstrate  that,  no  later 
than  ten  years  after  the  initial  grant  of 
their  license,  they  provide  substantial 
service  to  their  licensed  area.  Licensees 
c:hoosing  this  option  must  notifv  the 
FCC  by  filing  FCC  Form  601 ,  no  later 
than  15  days  after  the  end  of  the  five 
year  period  following  the  initial  grant  of 
their  license,  that  they  plan  to  satisfv' 
the  alternative  requirement  to  provide 
substantial  service.  "Substantial 
service"  is  defined  as  service  that  is 
sound,  favorable,  and  substantially 
above  a  level  of  mediocre  service  that 
would  barely  warrant  renewal. 


(e)  In  demonstrating  compliance  with 
the  construction  requirements  set  forth 
in  this  section,  licensees  must  base  their 
calculations  on  signal  field  strengths 
that  ensure  reliable  service  for  the 
technology  utilized.  Licensees  may 
determine  the  population  of  geographic 
areas  included  within  their  service 
contours  using  either  the  1990  census  or 
the  2000  census,  but  not  both. 
***** 

(f)  Upon  meeting  the  five  and  ten  year 
benchmarks  in  paragraphs  (a),  (b).  and 
(c)  of  this  section,  or  upon  meeting  the 
substantial  service  alternative  in 
paragraph  (d).  licensees  shall  notify-  the 
Commission  by  filing  FCC  Form  601 
and  including  a  map  and  other 
supporting  documentation  that 
demonstrate  the  required  geographic 
area  coverage,  population  coverage,  or 
substantial  service  to  the  licensed  area. 
The  notification  must  be  filed  with  the 
Commission  within  15  days  of  the 
expiration  of  the  relevant  period. 
***** 

5.  Section  24.104  is  added  to  read  as 
follows: 

§24.104    Partitioning  and  disaggregation. 

Nationwide,  regional,  and  MTA 
licensees  may  apply  to  partition  their 
authorized  geographic  service  area  or 
disaggregate  their  authorized  spectrum 
at  any  time  following  grant  of  their 
geographic  area  authorizations. 

(a)  Application  required.  Parties 
seeking  approval  for  partitioning  and/or 
disaggregation  shall  apply  for  partial 
assignment  of  a  license  pursuant  to 
1^1.948  of  this  chapter. 

(b)  Partitioning.  In  the  case  cjf 
partitioning,  applicants  and  licensees 
must  file  FCC  Form  603  pursuant  to 

^  1 .948  of  this  chapter  and  describe  the 
partitioned  service  area  on  a  schedule  to 
the  application.  The  partitioned  service 
area  shall  be  defined  by  up  to  120  sets 
of  geographic  coordinates  at  points  at 
every-  3  degrees  azimuth  from  a  point 
within  the  partitioned  service  area  along 
the  partitioned  service  area  boundary 
unless  either  an  FCC-recognized  service 
area  is  used  {e.g..  MEA  or  EA)  or  county 
lines  are  followed.  The  geographical 
coordinates  must  be  specified  in 
degrees,  minutes,  and  seconds  to  the 
nearest  second  latitude  and  longitude, 
and  must  be  based  upon  the  1983  North 
American  Datum  (NAD83).  In  the  case 
where  FCC-recognized  service  areas  or 
county  lines  are  used,  applicants  need 
only  list  the  specific  area(s)  through  use 
of  FCC  designations  or  county  names 
that  constitute  the  partitioned  area. 

(c)  Disaggregation.  Spectrum  may  be 
disaggregated  in  any  amount. 


(d)  Combined  partitioning  and 
disaggregation.  Licensees  may  appiv  for 
partial  assignment  of  authorizations  that 
propose  combinations  of  partitioning 
and  disaggregation. 

(e)  License  term.  The  license  term  for 
a  partitioned  license  area  and  for 
disaggregated  spectrum  shall  be  the 
remainder  of  the  original  licensee's 
license  term  as  provided  for  in  §  1.955 
of  this  chapter. 

(f)  Coverage  requirements  for 
partitioning.  (1)  Parties  to  a  partitioning 
agreement  must  satisfv'  at  least  one  of 
the  following  requirements: 

(i)  The  partitionee  must  satisfv'  the 
applicable  coverage  requirements  set 
forth  in  §  24.103  for  the  partitioned 
license  area;  or 

(ii)  The  original  licensee  must  meet 
the  coverage  requirements  set  forth  in 
§  24.103  for  the  entire  geographic  area. 
In  this  case,  the  partitionee  must  meet 
only  the  requirements  for  renewal  of  its 
authorization  for  the  partitioned  license 
area. 

(2)  Parties  seeking  authority  to 
partition  must  submit  with  their  partial 
assignment  application  a  certification 
signed  by  both  parties  stating  which  of 
the  options  they  select. 

(3)  Partitionees  must  submit 
supporting  documents  showing 
compliance  with  their  coverage 
rec3uirements  as  set  forth  in  §24.103. 

(4)  Failure  by  any  partitionee  to  meet 
its  coverage  requirements  will  result  in 
automatic  cancellation  of  the 
partitioned  authorization  without 
further  Commission  action. 

(g)  Coverage  requirements  for 
disaggregation.  (1)  Parties  to  a 
disaggregation  agreement  must  satisfy  at 
least  one  of  the  following  requirements: 

(i)  Either  the  disaggregator  or 
disaggregatee  must  satisfy-  the  coverage 
requirements  set  forth  in  §  24.103  for  the 
entire  license  area;  or 

(ii)  Parties  must  agree  to  share 
responsibility  for  meeting  the  coverage 
requirements  set  forth  in  §  24.103  for  the 
entire  license  area. 

(2)  Parties  seeking  authority  to 
disaggregate  must  submit  with  their 
partial  assignment  application  a 
certification  signed  by  both  parties 
stating  which  of  the  requirements  thev 
select. 

(3)  Disaggregatees  must  submit 
supporting  documents  showing 
compliance  with  their  coverage 
requirements  as  set  forth  in  §  24.103. 

(4)  Parties  that  accept  responsibility 
for  meeting  the  coverage  requirements 
and  later  fail  to  do  so  will  be  subject  to 
automatic  license  cancellation  without 
further  Commission  action. 

6.  Section  24.129  is  amended  by 
revising  the  introductory  text  and 


paragraph  (c).  removing  paragraph  (d) 
and  removing  the   '*"  whenever  it 
appears  to  read  as  follows: 

§24.129    Frequencies. 

The  following  frequencies  are 
available  for  narrowband  PCS. 

(c)  Nine  frequencies  are  available  for 
assignment  on  an  MTA  basis  as  follows: 

(1)  Two  50  kHz  channels  paired  with 
50  kHz  channels: 

Cluinnel  IH:  94(),,i.i-'l40  40  and  901  . 35- 

t)01.4(JMHz;and. 
C:hannt'i  19:  '*4().4(»-'l40  4.5  aiui  '»ur4(l- 

401  4.5  .Ml-i/. 

(2)  Five  50  kHz  channels  paired  with 
12.5  kHz  channels; 

Channni  20:  4  JO  75-tJ.l().HU  and  901.8.J7.5- 

<M)  1.8500  NJHz; 
Channel  21:  <),»). BO-'rW. 85  ami  M()l,85(i(t- 

')01.H(i25  MH/. 
rlian!icl  22:  M.i0.85-M0.90  and  901.862.5- 

401.8750  \lHz: 
Channel  25:  <H(). 90-930. 45  and  401.8750- 

401  8875  MHz:  and. 
Channel  20:  430.45-931.00  and  901.8875- 

401  4000  MH/ 

(3)  Two  50  kHz  unpaired  channels: 

Channel  23-  440.40-440.95  .MHz:  and 
Channel  24:  440.45-441  IICl  MHz 


7.  Section  24.130  is  revised  to  read  as 
follows: 

§24.130    Paging  response  channels. 

The  following  eight  12.5  kHz 
unpaired  channels  are  available  for 
assignment  on  an  MTA  basis  and  shall 
be  used  only  to  provide  mobile-to-base 
station  communications: 

.■\:  401.4000-401  4125  .MHz; 
B:  901.4125-401.4250  MHz; 
C:  901.9250-401  9375  MHz: 
D:  901.9375-401.4500  MHz: 
E:  401.4500-401  9()25  MHz; 
V:  901. 9625-901. 4750  MHz; 
G  401  4750-401  4875  MHz;  and 
H:  40!  4875-402.0000  MHz. 

8.  Section  24.132  is  amended  by 
revising  paragraph  (e)  to  read  as  follows: 

§  24. 1 32    Power  and  antenna  height  limits. 

***** 

(e)  MTA  and  regional  base  stations 
located  less  than  80  kilometers  (50 
miles)  from  the  licensed  service  area 
border  must  limit  their  effective 
radiated  power  in  accordance  with  the 
following  formula: 

P\V  =  0.0175\dkm-  ■  6.6666  xhin'  * 

3.1997 
FW  is  effec  the  radiated  power  in  watts 
dkm  is  (iistance  in  kilometers 
hm  1^  antenna  HA.^T  in  meters;  sec;  §  24.53 
lor  H.-\.\T  (  ah  ulation  method 


;<riH54 


Federal  ReRister  '  Vul    h^.  No.   109 /Tuesday.  lune  6.  2000 /Rules  and  Regulations 


Federal  Register/ Vol.  65.  No.  109 /Tuesday.  June  6.  2000 /Rules  and  Regulations 


35855 


§§  24  302  through  24  309     (Removed  and 

Mcsorved] 

I   K<'iii()\  !•  .uu I  I  rsiT\c  ^«}  J4  302 

§  24  320    [Removed  and  Reserved] 

I  )   ,S»M  turn  _'4   tJO  Is  rt'iiiiiM'il  .iiid 
fstrvtHi 

1  1    Scrlinii  J4   tlil  IS  ,i(l(li'il  III  re. 1(1  .is 

tiill.)\vs; 

§  24 .32 1     Designated  entities. 

|.i)  Hlifiihililv  tor  snuill  Inisinrss 
provisions  [\]  ;\  siiicjll  business  is  .in 
I'lititv  th.it,  toL;cthi'r  with  its  cniitrniiiin.; 
iiittri'sts  .111(1  .iffili.itcs.  h.is  .iV(T<ii;f  j^ross 
revenues  not  t'X(;^M'l^ln^  S4U  inillidii  fur 
thf  nrccfdiny;  thrtH-  years. 

(J)  A  verv  sin. ill  hiisin»'s.s  is  an  ontitv 
th.il,  toj-ethtT  u  ith  its  ( iintnilliiin 
intfTcsts  and  affiii.itfs.  h.is  .ivcra^c  ^ross 
rcviMiiies  not  fX(  ffdm^  S15  million  for 
thf  prt'ifding  thrnc  years 

(  f )  For  [nirposfs  of  ilftcrniinin^ 
whi'thrr  .in  cntitv  mt't-ts  t-ithcr  of  thtf 
definitions  set  forth  in  paragraphs  (a)(1) 
.ind  (a){:i)  of  this  section,  the  gross 
revenues  of  the  entilv.  its  controlling 
interests  .ind  affiliates  sli.ill  he 
(  onsidered  on  .i  (iiinui.itive  basis  .ind 
.iggregiited  An  applicant  se»?king  status 
,is  .1  sin. ill  business  or  verv  small 
Inisiness  under  this  se(  tion  must 
(lis(  lose  on  its  short-  .ind  iongtorm 
.ipplications.  st^p  ir.itely  and  m  the 
.iggregate.  iht;  gross  revenues  of  the 
■  ippiic  ant  (or  Ik ciisee).  its  controlling 
interests  ,iild  .tffih.iles  for  e.K  ll  ot  the 
[irevioiis  three  vcirs 

(4)  f'ersons  or  entities  th.it  hold 
interests  in  .m  appli(  ant  (or  licensee) 
lh.it  <ire  .iffili.ites  of  e.K  h  other  or  have 
.111  identitv  of  interests  identified  in 

«?  l.Jl  l()(bl(4)(iii)  of  this  chapter  will  be 
Ire.ited  .is  though  thev  were  one  person 
or  entity  and  their  ownership  interests 
.iggreg.ited  for  purposes  of  determining 
.in  applicants  (or  lic:en.see's)  ( ompliani  e 
with  the  reciuirements  of  this  section. 

(5)  Where  an  aiip.licant  (or  licen.see) 
cannot  identify  i ontrolling  interests 
under  the  standards  set  forth  in  this 
section,  the  gross  revenues  of  .ill  interest 
holders  in  the  applicant,  and  their 
.iffiliates.  will  be  attributafile 

(())  A  consortnini  of  sm.ill  businesses 
(or  .1 1 onsortium  of  very  small 
busiiu'sses)  is  .i  conglomerate 
org.ini/.ation  formed  as  a  joint  venture 
between  or  .imoiig  mutually 
independent  business  firms,  e.ii  h  of 
which  indiyidii.illv  satisfies  the 
definition  in  p.iragraph  (a)(1)  of  this 
section  for  e.ich  of  whii  h  inilividuallv 
s.itisfies  the  definition  in  ().ir.igr.i[)h 
(a)(2)  of  this  section)   Where  ,iii 
.ipplicant  or  licensee  is  a  con.sortium  ot 
small  business<!s  (or  very  sm.ill 
businesses),  the  gross  revenues  of  e.ich 


siii.iil  business  (or  verv  small  business) 
sh.ili  not  tie  aggregated. 

(7)  Designated  entities  must  describe 
on  their  long-form  applications  how 
they  satisfy  the  requirements  for 
eligibility  for  designated  entity  status, 
.iiid  must  list  and  summari/.e  on  their 
long-form  .ipplu  ations  all  .igreements 
ih.il  .iffect  designated  entity  status  such 
.is  [)artnership  agreements,  shareholder 
.Igreements.  m.inagement  .igreements 
and  other  agreements,  including  oral 
agreements,  establishing,  as  applicable. 
(If  ten  to  or  (if  /(//>'  control  of  the  entity. 
•Sill  b  information  must  be  maintained  at 
the  licensee's  facilities  or  by  its 
designated  agent  for  the  term  of  the 
license  in  order  to  enable  the 
Commissiiui  to  audit  designated  entity 
eligibility  on  an  ongoing  basis. 

(b)  (^nntrolliriii  mttrt'st.  (1)  For 
purposes  of  this  section,  a  controlling 
interest  includes  individuals  or  entities 
with  either  (If  jurf  or  c/e  facto  c:ontrol 
of  the  applicant.  Df  fiirc  control  is 
fjvidenced  by  holdings  of  greater  than  50 
percent  of  the  voting  stock  of  a 
corporation,  or  in  the  c.ise  of  a 
[),irtnership.  general  partnership 
interests   De  facto  c:ontrol  is  determined 
on  a  case-bv-case  basis.  An  entity  must 
disclose  its  cHjuity  intt^rest  and 
demonstrate  at  IcMst  the  following 
indicia  of  control  to  establish  that  it 
retains  c/e  facto  control  of  the  applicant: 

(i)  The  entity  constitutes  or  appoints 
more  than  .50  percent  of  the  board  of 
dirt^c  tors  or  managcMntmt  c;oinmittoe: 

(ii)  The  entity  has  authority  to 
appoint,  promote,  demote,  and  fire 
senior  execaitives  that  c:c)ntrol  the  day- 
to-dav  activities  of  the  licenst>e;  and 

(ill)  The  entity  plays  an  integral  role 
in  management  dec:isioiis 

(2)  The  following  rules  apply  for  the 
c.ilc  ulation  of  certain  interests. 

(i)  Ownership  interests  shall  be 
calc  ulated  on  a  fully  diluted  basis;  all 
agrcH'ments  suc:h  as  warrants,  stock 
options,  and  convertible  debentures  will 
generally  be  treated  as  if  the  rights 
thereunder  already  have  been  fully 
t!\tTc;ised. 

(ii)  Partnership  and  other  ownership 
interests  and  any  stcic:k  interest  (>quity, 
or  outstanding  stock,  or  outstanding 
voting  stoc  k  shall  be  attributed  as 
spec;ififul  in  this  p.iragraph  (b) 

(iii)  ,Stoc:k  interests  held  in  trust  .shall 
be  attributed  to  any  person  who  holds 
or  sh.ires  the  [lower  to  vote  such  stock, 
to  any  person  who  has  the  sole  powcT 
to  sell  such  stock,  and  to  any  person 
who  has  the  right  to  revoke  the  trust  at 
will  or  to  repl.ic:e  the  trustee  at  will.  If 
the  trustee  has  a  familial,  personal,  or 
extra-trust  business  relationship  to  the 
grantor  or  the  beneficiary,  the  stock 
interests  held  in  trust  will  be  attributed 


to  the  grantor  or  beneficiary,  as 
appropriate. 

(iv)  Non-voting  stock  shall  be 
attributed  as  an  interest  in  the  issuing 

entity 

(v)  Limited  partnership  interests  shall 

be  attributed  to  limited  partners  and 
shall  be  calculated  according  to  both  the 
percentage  of  equity  paid  in  and  the 
percentage  of  distributiim  of  profits  and 
losses. 

(vi)  Officers  and  directors  nf  an  entity 
shall  be  considered  to  have  a  controlling 
interest  in  the  entity.  The  officers  and 
directors  of  an  entity  that  controls  a 
licensee  or  applic;ant  shall  be 
considered  to  have  a  controlling  interest 
in  the  licensee  or  applicant. 

(vii)  Ownership  interests  that  are  held 
indirectly  by  any  party  through  one  or 
more  intervening  corporations  will  be 
determined  by  successive  multiplication 
of  the  ownership  perc:entages  for  each 
link  in  the  vertical  ownership  chain  and 
application  of  the  relevant  attribution 
benchmark  to  the  resulting  produc;t. 
exc:ept  that  if  the  ownership  percentage 
for  an  interest  in  any  link  in  the  chain 
exceeds  50  percent  or  represents  actual 
control,  it  shall  be  treated  as  if  it  were 
a  100  percent  interest. 

(viii)  Any  person  who  manages  the 
operations  of  an  applicant  or  licensee 
pursuant  to  a  management  agreement 
shall  be  considered  to  have  a  controlling 
interest  in  such  applicant  or  licensee  if 
such  person,  or  its  affiliate,  has 
authority  to  make  decisions  or 
otherwise  engage  in  practices  or 
acitivities  that  determine,  or  significantly 
innuenc;e: 

(A)  The  nature  or  types  of  services 
offered  by  such  an  applicant  or  licensee; 

(B)  The  terms  upon  which  such 
services  are  offered;  or 

(C)  The  prices  charged  for  such 
services. 

(ix)  Any  licensee  or  its  affiliate  who 
enters  into  a  joint  marketing 
arrangement  with  an  applicant  or 
licensee,  or  its  affiliate,  shall  be 
considered  to  have  a  controlling 
interest,  if  such  applicant  or  licensee,  or 
its  affiliate,  has  authority  to  make 
decisions  or  otherwise  engage  in 
practices  or  activities  that  determine,  or 
significantly  influence: 

(A)  The  nature  or  types  of  services 
offered  by  such  an  applicant  or  licensee; 

(B)  The  terms  upon  which  such 
services  are  offered;  or 

(C)  The  prices  charged  for  such 
services. 

(c)  Bidding  crfdits.  (1)  After  August  7. 
2000,  a  winning  bidder  that  qualifies  as 
a  small  business  or  a  consortium  of 
small  businesses  as  defined  in  this 
section  mav  use  the  bidding  credit 
specified  in  §  1.2110(e)(2)(iii)  of  this 


chapter.  A  winning  bidder  that  qualifies 
as  a  very  small  business  or  a  consortium 
of  very  small  businesses  as  defined  in 
this  section  may  use  the  bidding  credit 
specified  in  §  l!2110(e}(2)(ii)  of  this 
chapter. 

(2)(i)  Businesses  owned  by  members 
of  minority  groups  and  women, 
including  small  businesses  owned  by 
members  of  minority  groups  and 
women,  that  are  winning  bidders  on 
nationwide  licenses  on  Channel  5, 
Channel  8,  and  Channel  11  prior  to 
(effective  date  of  rules]  will  be  eligible 
for  a  twenty-five  (25)  percent  bidding 
credit. 

(ii)  Businesses  owned  by  members  of 
minority  groups  and  women,  including 
small  businesses  owned  by  members  of 
minority  groups  and  women,  that  are 
winning  bidders  on  regional  licenses  on 
Channel  13  and  Channel  17  prior  to 
August  7,  2000  will  be  eligible  for  a 
forty  (40)  percent  bidding  credit. 

(d)  Installment  payments.  Small 
businesses,  inclucling  small  businesses 
owned  by  members  of  minority  groups 
and  women,  that  are  winning  bidders  on 
any  regional  license  prior  to  August  7. 
2000  will  be  eligible  to  pay  the  full 
amount  of  their  winning  bids  in 
installments  over  the  term  of  the  license 
pursuant  to  the  terms  set  forth  in 
§  1.2110(f)  of  this  chapter. 

12.  Section  24.404  is  amended  by 
revising  paragraph  (a)(1)  to  read  as 
follows: 

§24.404    Eligibility. 

(a)  *    *    * 

(1)  The  applicant  is  qualified  under 
the  applicable  laws  anci  the  regulations, 
policies  and  decisions  issued  under  the 
laws,  including  §24.12; 


§24.430    [Amended] 

13.  Section  24.430  is  amended  by 
removing  paragraph  (a)(4),  redesignating 
paragraph  (a)(5)  as  paragraph  (a)(4)  and 
adding  the  word  "and"  at  the  end  of 
paragraph  (a)(3)." 
[PR  Doc.  00-1396]  Filed  6-2-00;  8:4,t  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  635 
i.D.  052500B 

Atlantic  Highly  Migratory  Species 
(HMS)  Fisheries;  Large  Coastal  Sharic, 
Small  Coastal  Shark,  and  Pelagic 
Shark  Species 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 


Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Quota  adjustment  and  fishing 

season  notification. 


summary:  NMFS  announces  that  the 
landings  of  large  coastal  sharks  (LCS)  in 
the  Atlantic  Ocean,  Gulf  of  Mexico,  and 
Caribbean  Sea  totaled  742.7  metric  tons 
(mt)  dressed  weight  (dw)  during  the  first 
semiannual  2000  season.  Because  this 
constitutes  an  overharvest  of  100  mt  dw, 
the  second  semiannual  2000  LCS  quota 
is  reduced  accordingly.  NMFS  also 
notifies  eligible  participants  of  the 
opening  and  closing  of  fishing  seasons 
for  Atlantic  LCS,  small  coastal  sharks 
(SCS),  and  pelagic  sharks. 
DATES:  The  fishery-  opening  for  LCS  is 
effective  July  1,  2000;  the  LCS  closure 
is  effective  from  11:30  p.m.  local  time 
August  7,  2000,  through  December  31. 
2000.  The  fishery  opening  for  SCS  and 
pelagic  sharks  are  July  1,  2000;  no 
closure  dates  for  these  fisheries  are 
included  in  this  document. 
FOR  FURTHER  INFORMATION  CONTACT: 
Margo  Schulze-Haugen,  Kar\l  Brewster- 
Geisz  or  Steve  Meyers,  301-713-2347; 
fax  301-713-1917. 
SUPPLEMENTARY  INFORMATION:  The 
Atlantic  shark  fishery'  is  managed  under 
the  Fishery  Management  Plan  for 
Atlantic  Tunas,  Swordfish,  and  Sharks 
(HMS  FMP),  and  its  implementing 
regulations  found  at  50  CFR  part  635 
issued  under  authority  of  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act  (16 
U.S.C.  1801  etseq.). 

On  June  30.  1999,  NMFS  received  a 
Court  Order  from  Judge  Steven  D. 
Merrvday  relative  to  the  May  1997 
lawsuit  challenging  commercial  harvest 
quotas  for  Atlantic  sharks.  Specifically, 
the  order  states:  ".   .  .  the  Court  hereby 
preliminarily,  and  until  further  order  of 
the  Court,  expressly  ENJOINS  the 
defendant  and  his  designees  from 
enforcing  the  1999  regulations,  64  FR 
29090  (May,  28,  1999)  with  respect  to 
Atlantic  shark  commercial  catch  quotas 
and  fish-counting  methods  (including 
the  counting  of  dead  discards  and  state 
commercial  landings  after  federal 
closures)  that  are  different  from  the 
quotas  and  fish  counting  methods 
prescribed  by  the  1997  Atlantic  shark 
regulations,  62  FR  16648  (April  7, 
1997)." 

As  such,  the  annual  2000  LCS  quota 
continues  at  the  1997  level  of  1,285  mt 
dw  for  all  species  of  LCS,  (Table  1  of 
appendix  A  to  part  635),  with  no 
minimum  size  on  ridgeback  LCS.  The 
SCS  and  pelagic  shark  quotas  also  revert 
to  their  annual  1997  levels,  of  1,760  and 
580  mt  dw.  respectively.  The  1997 
prohibited  species  list  includes  only 
five  prohibited  species:  white,  basking. 


whale,  sand  tiger  and  bigeye  sand  tiger. 
The  limited  access  provisions  for 
commercial  harvests  still  apply, 
including  trip  limits  for  directed  and 
incidental  shark  permit  holders. 

A  motion  to  clarify-  the  terms  of  the 
court  injunction  is  pending  before  the 
court.  If  granted,  the  1999  prohibited 
species  list  would  be  in  effect  for  the 
Atlantic  commercial  shark  fisher}-. 
NMFS  will  announce  the  court's 
decision  with  specific  details  in  the 
Federal  Register  once  the  court  rules  on 
the  motion. 

Under  the  terms  of  the  Court 
injunction,  the  Assistant  Administrator 
for  Fisheries,  NOAA  (AA).  is  authorized 
to  adjust  the  semiannual  quota  to  reflect 
actual  catches  during  the  preceding 
semiannual  period.  Hardest  data 
submitted  to  NMFS  indicate  that  the 
landings  of  LCS  from  January-  through 
March  31.  2000.  totaled  742.7  mt  dw. 
which  is  100.7  mt  dw  more  than  the 
available  semiannual  quota  of  642.5  mt 
dw.  Therefore,  the  adjusted  quota  for 
LCS  for  the  second  2000  semiannual 
period  is  decreased  from  642.5  mt  dw  to 
542  mt  dw.  The  adjusted  quota  of  542 
mt  dw  is  available  for  the  period  July  1 
through  December  31.  2000. 

The  second  semiannual  fishing  season 
of  the  2000  fishing  year  for  the 
commercial  fishery  for  LCS  in  the 
Western  North  Atlantic  Ocean, 
including  the  Gulf  of  Mexico  and  the 
Caribbean  Sea.  will  open  July  1.  2000 
Catch  rate  data  from  the  second 
semiannual  fishing  seasons  from  1997. 
1998.  and  1999  for  LCS  species  indicate 
that  the  available  LCS  quota  of  542.5  mt 
dw-  will  be  attained  within  38  days. 
Accordingly,  the  AA  has  determined, 
based  on  these  projected  catch  rates  and 
the  adjusted  quota,  that  the  quota  for  the 
2000  second  semiannual  season  for  LCS 
in  or  from  the  Western  North  Atlantic 
Ocean,  including  the  Gulf  of  Mexico 
and  Caribbean  Sea,  will  be  attained  as 
of  August  7,  2000.  The  LCS  fisher>  will 
close  August  7.  2000.  at  11:30  p.m.  local 
time. 

During  a  closure,  retention  of  fishing 
for,  possessing  or  selling  LCS  are 
prohibited  for  persons  fishing  aboard 
vessels  issued  a  limited  access  permit 
under  §635.4.  The  sale,  purchase,  trade, 
or  barter  of  carcasses  and/or  fins  of  LCS 
harvested  by  a  person  aboard  a  vessel 
that  has  been  issued  a  permit  under 
§635.4  are  prohibited,  except  for  those 
that  were  harvested,  offloaded,  and  sold, 
traded,  or  bartered  prior  to  the  closure 
and  were  held  in  storage  by  a  dealer  or 
processor. 

The  second  semiannual  quota  for  SCS 
is  880  mt  dw.  The  second  semiannual 
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cjiiiit.i  for  pclagK   sharks  is  2M()  mt  livv 
When  ([uolas  arc  [)ro|t>(  ted  to  he  rcai  hfd 
for  tht'sf  fishtTii's,  the  AA  wdl  fiU- 
notification  of  i  losurt-  at  the  Office  of 
the  Ffdoral  Kegisli-r  at  Icist  14  davs 
hefor*'  the  effective  date 

Thost"  vessels  that  have  not  been 
issued  a  limited  access  permit  under 
s?fi:<5  4  mav  not  sell  sharks  and  are 


sub|ect  to  the  recreational  retention 
limits  and  size  limits  specified  at 
«^(^  h:i5. 20(e)  and  635  22(c)  The 
re(  reational  fishery  is  not  affected  by 
anv  closure  in  the  commercial  fishery 

(Massification 

This  a(  tion  is  taken  under  50  C'FR 
part  635  and  is  e.xempt  from  review 
under  Executive  Ordc'r  12866. 


Authority:  1S>  1    S  C:    IHOl  rt  sf./ 

n.tif(i  M.<\  n,  2000. 
Brute  C.  Morehead. 
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Federal  Register 

\'ol     h.T.    No,    lU') 

Tiii'sdd\.   luni'  ().  2000 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations  The 
purpose  of  ttiese  notices  is  to  give  Interested 
persons  an  opportunity  to  participate  in  the 
rule  making  pnor  to  the  adoption  of  the  final 
rules 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  54 
[Docket  No.  LS-9&-09] 
RIN  0581-AB69 

Regulations  Governing  the 
Certification  of  Sanitary  Design  and 
Fabrication  of  Equipment  Used  in  the 
Slaughter,  Processing,  and  Packaging 
of  Livestock  and  Poultry  Products 

agency:  Agricultural  Marketing  Service, 

IJSDA. 

ACTION:  Proposed  rule. 


SUMMARY:  The  Agricultural  Marketing 
Service  (AMS)  is  proposing  to  develop 
a  voluntar\',  user-fee  funded  program 
under  the  authority  of  the  Agricultural 
Marketing  Act  of  1946  to  inspect  and 
certif\'  equipment  and  utensils  used  to 
process  livestock  and  poultry  products. 
Livestock  and  poultry  processing 
equipment  and  utensils  inspected  and 
certified  by  AMS  to  voluntary 
consensus  standards  for  sanitary  design 
will  provide  a  third  party  assurance  that 
they  meet  minimum  requirements  for 
cleanability,  suitability  of  materials 
used  in  construction,  durability  and 
inspectability.  Development  of  this 
program  is  required  under  the 
provisions  of  the  1999  Agricultural 
Appropriations  Bill. 
DATES:  Comments  must  be  received  by 
August  7,  2000. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  program.  Send  two 
copies  of  comments  to  Barr>'  L. 
Carpenter.  Deputy  Administrator. 
Livestock  and  Seed  Program.  Docket  No. 
LS-99-12,  Room  2092  South 
Agriculture  Building,  1400 
Independence  Ave.,  SW,  Washington, 
DC  20250-0249. 

All  comments  received  in  response  to 
this  notice  will  be  considered  part  of  the 
public  record  and  will  be  available  for 
viewing  in  Room  2092  South 
Agriculture  Building,  1400 


Independence  Ave.,  SW,  Washington. 
DC  20250-0249  between  8:30  a.m.  and 
4:30  p.m.,  Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barry  Carpenter,  Deputy  Administrator, 
Livestock  and  Seed  Program,  by 
.    telephone  at  (202)  720-5705  or  by  Fax 
at  (202)  720-3499. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  1999  Agricultural  Appropriations 
Bill,  (Pub.  L.  105-277,  sec.  747), 
requires  AMS  to  develop  a  voluntary, 
user-fee  funded  program  to  inspect  and 
certify  equipment  and  utensils  used  to 
process  livestock  and  poultry  products. 
From  1975  to  1997,  a  similar  function 
was  carried  out  by  USDA  on  a 
mandatory  prior  approval  basis  bv 
USDA's  Food  Safety  and  Inspection 
Service  (FSIS)  as  a  prerequisite  for 
equipment  use  in  federally  inspected 
meat  and  poultry  packing  and 
processing  establishments.  The  FSIS 
Equipment  Branch  formally  evaluated 
equipment  and  utensils  proposed  bv 
manufacturers  or  suppliers  before  they 
could  be  used  in  official  establishments 
to  assure  they  could  be  maintained  in  a 
sanitary  condition.  The  program  focused 
on  identifying  and  correcting  problems 
during  the  initial  development  of 
equipment  and  utensils,  instead  of 
resolving  problems  after  equipment  and 
utensils  were  put  into  widespread  use. 
FSIS's  acceptance  of  new,  modified, 
or  reconditioned  equipment  and 
utensils  for  use  in  federally  inspected 
meat  and  poultry  establishments  was  a 
two-step  process.  First,  FSIS  Equipment 
Branch  personnel  evaluated  the  design 
and  construction  of  equipment  bv 
reviewing  assembly-type  drawings  and 
corresponding  parts  and  material  lists 
submitted  to  the  Branch  by  the 
equipment  manufacturer.  Then,  if 
necessarv',  FSIS  inspectors  reviewed  the 
in-establishment  operation  of  the 
equipment  and  reported  their  findings 
to  the  Equipment  Branch.  Commercially 
available  equipment  was  accepted  and 
listed  in  an  FSIS  reference  guide, 
"Accepted  Meat  and  Poultry 
Equipment."  Once  equipment  was  listed 
in  this  reference  as  acceptable,  no 
further  approval  was  needed  on  an 
establishment  basis. 

FSIS  continues  to  ensure  that 
equipment  and  utensils  used  in 
federally  inspected  facilities  are  of  such 
material  and  construction  as  will 


facilitate  their  thorough  cleaning  and 
operational  cleanliness,  and  not 
adulterate  edible  product.  Also.  FSIS 
still  requires  that  equipment  and 
utensils  used  in  federally  inspected 
establishments  are  constructed, 
maintained,  and  used  in  a  manner  that 
does  not  interfere  with  inspection. 
However,  in  an  effort  to  remo\e 
"command  and  control"  regulations  that 
were  contrary  to  FSIS'  commitment  to 
the  Hazard  Analysis  and  Critical  Control 
Point  approach  to  Federal  meat 
inspection,  and  to  provide  federally 
inspected  establishments  with  the 
flexibility  to  use  equipment  and  utensils 
designed  in  the  manner  thev  deem  to 
.best  maintain  a  sanitary  environment  for 
food  production  without  having  to  seek 
prior  approval.  FSIS  discontinued  the 
mandatory  prior  approval  program  for 
equipment  and  utensils  on  September 
24,  1997  (62  FR  45016). 

At  the  time  FSIS  announced  that  it 
was  discontinuing  its  prior  approval 
program,  equipment  and  utensil 
manufacturers  and  processors  of 
livestock  and  poultry  products 
expressed  their  desire  to  either  continue 
the  FSIS  program  or  develop  a  new 
program  through  AMS  on  a  voluntary, 
user-fee  funded  basis  to  inspect  and 
certifv-  equipment  and  utensils  used  to 
process  livestock  and  poultry  products 
to  a  sanitarv-  standard.  Subsequently, 
passage  of  the  1 999  Omnibus 
Appropriations  Bill  required 
development  of  such  a  program  under 
the  Agricultural  Marketing  Act  of  1946 
(AMA)(7U.S.C.  1621-1627). 

Accordingly,  on  July  16,  1999.  AMS 
published  in  the  Federal  Register  (64 
FR  38315)  an  advance  notice  of 
proposed  rulemaking  (ANPRM)  and 
notice  of  public  meeting  to  assist  the 
Agency  in  the  development  of  a 
complete  inspection  and  certification 
program  for  equipment  and  utensils 
used  to  process  livestock  and  poultry 
products. 

Through  the  ANPRM  and  the  public 
meeting,  AMS  sought  information 
which  would  enable  the  Agency  to 
develop  an  efficient  and  cost-effective 
program  for  inspecting  and  certif\ing 
equipment  and  utensils  used  to  process 
livestock  and  poultry  products. 
Specifically.  AMS  requested  comments 
concerning:  initiatives  underway  in  the 
industry  to  develop  a  voluntary, 
consensus  sanitary  standard  for  the 
design  and  manufacture  of  equipment 
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and  utensils  used  tn  process  livestock 
and  poultry  products:  the  validity  and 
usability  of  standards  presented  to  AMS 
for  consideration  for  adoption;  criteria 
to  be  used  by  AMS  to  select  a  sanitary 
standard;  and  any  other  information 
which  would  aid  AMS  in  administering 
the  program. 

Tne  ANPRM  solicited  comments  on 
the  issue  for  a  60-day  period  ending 
September  14,  1999.  The  public  meeting 
was  held  on  August  10,  1999,  in  Room 
107-A  at  the  IJSDA  Jamie  L.  Whitten 
Building,  12th  and  Jefferson  Drive,  SW. 
Washington,  DC. 

To  assist  interested  parties  in 
obtaining  information  on  the  proposed 
program  and  in  reviewing  comments  as 
AMS  received  them,  the  Agency 
launched  a  website  at 
www.ams.usda.gov/lsg/equip.htm/. 
(Contained  on  this  website  were 
electronic  versions  of  the  AMS  press 
releases  related  to  the  development  of 
the  program,  the  ANPRM.  complete 
transcripts  of  the  August  10.  1999. 
public  meeting,  and  all  comments 
received. 

The  public  meeting  was  attended  by 
42  representatives  of  the  meat  and 
poultry  packing  and  processing 
industry,  equipment  and  utensil 
manufacturing  industry,  trade  and 
professional  associations,  standards 
developers,  and  other  interested  parties. 
Twelve  individuals  provided  prepared 
remarks  at  the  meeting. 

AMS  received  .'il  comments  during 
the  (comment  period  One  commenter 
submitted  two  comments  requesting  an 
extension  of  the  comment  period  on  the 
ANPRM  until  December  :»1.  1999  The 
ageni:y  believes  that  the  60-dav 
comment  period  on  the  ANPRM  and  the 
public  meeting  (hat  was  held  on  .August 
10.  1999.  gave  interested  persons 
suffuient  opportunitv  to  comment  on 
the  ANPRM   I'urthermore,  interested 
persons  would  have  an  opportunity  to 
submit  comments  on  AMS"  propositi 
equipment  and  utensil  certification 
program  during  the  »i()-dav  conunent 
period  for  this  proposed  rule 

Nine  commenlers  supported  thf 
development  of  the  pnigraiii  These 
commenters  wanted  a  (Joverninent 
certification  program  for  equipment  and 
utensil  design  as  ,m  assur.iiK  e  of  i]ualitv 
for  buyers  While  no  <  nnimentcrs 
spt'cificallv  stated  opposition  to  the 
development  of  a  eiiuipment  and  utensil 
certifi<ation  program,  several 
commentiTs  did  provide  iliffering 
recommendations  on  spec  ific 
characteristics  of  sue  h  a  program 

Several  commenters  recommended 
c:riteria  that  AMS  should  use  in 
selec  ting  stand.irds  lo  use  as  the  basis  of 
its  c :ertific:ation  program  for  equipment 


and  utensils  used  to  process  livestock 
and  poultrv  produc^ts.  Th(«e  criteria 
were  (1)  compatibility  with  current 
regulations.  (2)  compatibility  with 
current  industry  practices.  (3)  ability  to 
be  understood  and  used  by  all  interested 
parties,  and  (4)  ability  to  be  revised  in 
a  timely  manner  as  regulator\' 
requirements  and  industrv'  practices 
change.  AMS  agrees  that  these  criteria 
are  important  for  evaluating  proposed 
standards  for  equipment  and  utensil 
certification  and  has  considered  them  in 
the  development  of  this  proposal. 

Several  commenters  recommended 
that  government  employees  administer 
the  proposed  equipment  and  utensil 
inspection  and  certification  program. 
AMS  agrees.  AMS  is  proposing  that 
Agency  employees  would  perform  the 
inspection  and  certification  of 
equipment  and  utensils. 

Three  commenters  recommended 
AMS  offer  an  accreditation  service  for 
third  parties  to  administer  inspections 
and  certifications  of  equipment  and 
utensils  on  behalf  of  the  Agency.  In 
c:omplying  with  the  1999  Agricultural 
Appropriations  Bill  which  requires  the 
.Secretary  of  Agriculture  to  develop  a 
program  to  inspect  and  certify 
agricultural  processing  equipment,  and 
impose  a  fee  for  the  inspection  and 
certification,  in  a  maiuier  that  is  similar 
to  the  inspection  and  certification  of 
agricultural  products  under  the  AMA. 
AMS  would  administer  the  certification 
program  by  using  government 
eniployees. 

rtne  commenter  provided  criteria  they 
believed  should  be  a  part  of  the 
administration  of  any  certification 
program  involving  food  safety.  It  is 
important  to  note  that  the  purpose  of 
this  program  is  to  provide  a  third-partv 
inspection  and  certification  program 
that  equipment  and  utensils  used  to 
process  livestock  and  poultry  products 
meet  the  requirements  of  an  identified 
sanitary  standard   It  is  not  to  ensure 
food  safety  per  se.  Rather,  the  proposed 
program  is  designt'd  to  inspect  and 
I  ertify  that  equipment  and  utensils  are 
(  apable  of  produi  ing  food  products  in  a 
sanitary  manner  The  hygienic 
standards  are  (ievcloped  with  food 
safety  as  a  primary  focus.  Hygienically 
dc!signfd  equipment  and  utensils  are 
capable  of  producing  safe  food. 
However,  equipment  and  utensils 
meeting  any  sanitary  standard,  if  not 
properly  clt-ancnl.  maintained  or  used 
can  result  in  the  production  of  unsafe 
products  Equipment  and  utensil 
sanitatiim  is  only  one  aspect  of  food 
safety  FSIS  is  responsible  for  ensuring 
all  Ft»derally  inspected  meat  and  poultry 
establishments  produce  safe  and 
wholesome  products,  regardless  of 


whether  the  equipment  and  utensils 
used  to  process  the  products  was 
certified  by  AMS  under  this  proposed 
program. 

Several  commenters  recommended 
that  the  proposed  rule  also  address 
preventing  conflicts  of  interest, 
employing  staff  with  adequate 
qualifications  and  training,  re- 
evaluation  of  equipment  and  utensils, 
appeals  processes,  providing  a  process 
for  investigating  reports  of  non- 
compliance, and  control  of  certification 
marks.  Most  of  these  concerns  are 
addressed  in  this  proposed  rule.  The 
remaining  concerns  regarding  employee 
conduct  and  ethics  are  dealt  with  in 
existing  AMS  and  USDA  instructions, 
policy  and  regulations. 

Several  commenters  stated  that  any 
proposed  program  should  be  cost- 
effective.  AMS  agrees.  The  1999 
Agricultural  Appropriations  Bill  directs 
the  Secretary  of  Agriculture  to  develop 
this  inspection  and  certification 
program,  and  impose  a  fee  for  the 
inspection  and  certification,  in  a 
maimer  that  similar  to  the  inspection 
and  certification  of  agricultural  products 
under  the  Agricultural  Marketing  Act  of 
1946,  as  amended  (AMA).  Under  the 
AMA,  AMS  is  required  to  collect 
reasonable  fees  for  providing  official 
services  under  7  CFR  part  54,  including 
services  provided  under  this  propos«;d 
equipment  and  utensil  certification 
program,  to  cover  as  nearly  as 
practicable  AMS  costs  for  performing 
the  service  including  related 
administrative  and  supervisory  costs. 
Since  the  procedures  used  to  inspect 
and  certify  equipment  and  utensils  used 
to  process  livestock  and  poultry 
products  are  similar  to  those  used  to 
inspect  and  certifv'  dairy  processing 
equipment.  AMS  has  decided  to  charge 
the  same  hourly  fees  for  inspecting  and 
certifying  equipment  and  utensils  used 
to  process  livestcjck  and  poultry 
products.  Inspection  and  certification 
services  are  based  on  the  hourly  rate  for 
applicants  who  request  services  on  an 
hourly  basis  and  appear  at  7  C;FR  part 
58  as  published  in  the  Federal  Register 
at  62  FR  66258  on  December  18,  1997. 
The  current  base  hourly  rate  for  such 
service  is  $56  per  hi;ur  for  ser\ice 
performed  between  6:00  a.m.  and  6:00 
p.m.  and  S61.60  for  ser\'ice  performed 
between  6:00  p.m.  and  6:00  a.m.,  for  the 
time  required  to  perform  the  service 
calculated  to  the  nearest  15-minute 
period,  including  the  time  required  for 
preparation  of  certificates  and  reports 
and  the  travel  time  of  the  equipment 
review  specialist  in  connection  with  the 
performance  of  the  service.  A  minimum 
charge  of  oncvhalf  hour  would  be  made 
for  the  service  pursuant  to  each  request 


or  certificate  issued.  If  an  applicant 
requests  that  certification  service  be 
performed  on  a  holiday,  Saturday,  or 
Sunday  or  in  excess  of  each  8-hour  shift 
Monday  through  Friday,  the  applicant 
would  be  charged  such  service  at  a  rate 
of  1  '2  times  the  rate  which  would  be 
applicable  for  such  service  if  performed 
during  normal  working  hours. 

Eacii  applicant  should  determine  if 
there  is  a  economic  advantage  of  using 
the  service  that  outweighs  the  user-fees 
associated  with  receiving  certification. 
One  commenter  recommended  that 
equipment  that  had  prior  approval  fi-om 
FSIS  and  was  listed  in  the  discontinued 
FSIS  Directive  11220.1,  "Acceptable 
Meat  and  Poultry  Equipment."  be 
automatically  certified  as  meeting  the 
requirements  of  the  proposed  AMS 
program.  AMS  does  not  agree.  The 
equipment  and  utensil  certification 
program  proposed  herein  would  be 
based  on  a  new  set  of  sanitar\' 
standards,  the  requirements  of  which 
differ  from  the  standards  used  in  the 
former  prior  approval  program 
administered  by  FSIS.  To  have 
equipment  and  utensils  certified  by 
AMS,  manufacturers  would  have  to 
resubmit  their  design  of  equipment  and 
utensils  previously  approved  by  FSIS  to 
AMS  for  evaluation. 

One  commenter  requested  that  AMS 
work  with  FSIS  to  educate  local  FSIS 
inspectors  about  the  proposed  program 
when  it  begins.  This  suggestion  has 
merit.  AMS  worked  with  FSIS  during 
preparation  of  the  advance  notice  of 
proposed  rulemaking,  the  public 
meeting,  and  in  the  development  of  this 
proposed  rule.  AMS  would  continue  to 
work  with  FSIS  as  this  program 
develops  to  ensure  FSIS  is  aware  of 
components  of  the  program  as  it 
develops. 

Several  commenters  recommended 
that  the  proposed  program  adopt  a 
standard  or  group  of  standards  which 
are  in  harmony  with  other  international 
standards  and  thus  would  aid 
equipment  and  utensil  manufacturers  in 
marketing  their  products 
internationally.  Although  the 
international  marketing  of  equipment 
and  utensils  could  be  an  allied  benefit 
of  this  program,  the  primary  purpose  of 
this  proposed  program  is  to  provide  a 
third-party  certification  that  equipment 
and  utensils  meet  specified  standards. 
International  harmonization  was  one 
factor  considered  by  AMS  in  selecting 
standards  to  inspect  and  certify 
equipment  and  utensils.  However,  AMS 
recognizes  that  international  standards 
and  foreign  buyer  requirements  can 
change  over  time. 

Two  voluntary  consensus  standards 
bodies  transmitted  draft  standards  to 


AMS  for  consideration  as  examples  of 
the  types  of  standards  AMS  would 
inspect  and  certify  to.  These  voluntan,- 
consensus  standards  bodies  were  the 
Technical  Committee  for  UnderwTiters 
Laboratories  2128 — the  Standard  for 
Meat  and  Poultry  Plant  Equipment 
(Underwriters  Laboratories.  North 
Brook.  Illinois)  and  the  NSF/3-A  Joint 
Committee  on  Food  Processing 
Equipment  (a  group  jointly 
administered  by  NSF  International 
(formerly  the  National  Sanitation 
Foundation),  Ann  Arbor,  Michigan,  and 
the  3-A  Sanitary  Standards  Committees, 
a  standards  development  group 
supported  by  the  International 
Association  of  Food  Industry  SuppUers, 
McLean,  Virginia). 

One  group  representing  a  consortium 
of  equipment  manufacturing 
associations  submitted  a  draft  standard 
to  AMS  for  consideration  as  a  basis  for 
a  standard  AMS  would  develop  and  use 
as  a  govenunent-unique  standard. 
Additionally,  several  commenters  stated 
AMS  should  apply  the  guidelines  used 
by  FSIS  in  its  former  Equipment 
Acceptance  Program  as  a  government- 
unique  standard. 

When  considering  the  comments 
pertaining  to  the  selection  of  standards 
for  AMS  to  inspect  and  certif\'  to, 
careful  attention  was  paid  to  Circular 
A-1 19  of  the  Office  of  Management  and 
Budget;  Federal  Participation  in  the 
Development  and  Use  of  Voluntan,- 
Consensus  Standards  and  in  Conformity 
Assessment  Activities  (63  FR  8546). 
Circular  A-1 19  directs  Federal  agencies 
to  use  voluntary  consensus  standards  in 
regulatory  activities  in  lieu  of 
government-unique  standards  except 
where  inconsistent  with  law  or 
otherwise  impractical. 

Voluntary  consensus  standards  bodies 
are  defined  by  Circular  A-1 19  as 
domestic  or  international  organizations 
which  plan,  develop,  establish,  or 
coordinate  voluntary'  consensus 
standards  using  agreed-upon 
procedures.  A  voluntary'  consensus 
standards  body  is  further  defined  bv  the 
following  attributes:  (1)  Openness.  (2) 
balance  of  interest.  (3)  due  process.  (4) 
an  appeals  process,  and  (5)  consensus. 
Otner  types  of  standards,  which  are 
distinct  from  voluntary  consensus 
standards,  include:  (1)  Industrj- 
standcu-ds  which  are  developed  by  the 
private  sector  but  not  in  the  full 
consensus  process,  (2)  goverrunent 
unique  standards  whicii  are  developed 
by  the  government  for  its  own  uses,  and 
(3)  standards  mandated  by  law. 

After  reviewing  the  comments 
received,  AMS  believes  that  two 
standards  presented  by  voluntary 
consensus  standards  bodies  are 


consistent  with  Circular  A-1 19. 
Standards  presented  or  supported  by 
other  commenters.  including  the  FSIS 
guidelines  and  the  request  that  AMS 
develop  its  own  standard  were  not 
further  pursued.  Further,  after 
considering  the  comments  received. 
AMS  concluded  that  there  is  more 
support  for  standards  developed  bv  the 
NSF/3-A  Joint  Committee  on  Food 
Processing  Equipment  than  those 
developed  by  the  Technical  Committee 
for  Underwriters  Laboratories  2128— the 
Standard  for  Meat  and  Poultry-  Plant 
Equipment.  Also,  commenters  stated 
that  the  NSF/3-A  Joint  Committee  on 
Food  Processing  Equipment  maintained 
better  participation  and  consensus,  and 
developed  standards  that  contain  more 
fully  developed  criteria  necessan'  for 
AMS  to  use  in  providing  an  inspection 
and  certification  program.  AMS  also  has 
extensive  experience  in  working  with 
the  voluntarv'  consensus  standards  for 
equipment  used  to  process  dain.' 
products  that  are  developed  by  the  3-A 
Sanitary  Standards  Committees  through 
the  AMS  Dair\-  Equipment  Acceptance 
Program. 

Therefore.  AMS  is  proposing  to 
inspect  and  certify-  equipment  and 
utensils  to  standards  developed  bv  the 
NSF/3-A  Joint  Committee  on  Food 
Processing  Equipment.  This  group 
submitted  a  proposed  generic  standard 
titled  NSF/3-A  14159-1.  "Hygiene 
Requirements  for  the  Design  of  Meat 
and  Poultry-  Processing  Equipment." 

AMS  believes  the  selection  of 
standards  developed  by  the  NSF/3-A 
Joint  Committee  on  Food  Processing 
Equipment  best  meet  the  stated 
objectives  commenters  submitted  to  the 
Agency  for  it  to  use  to  select  a  standard 
AMS  believes  the  broad-based 
representation  on  the  NSF/3-A  Joint 
Committee  on  Food  Processing 
Equipment  will  ensure  the  development 
of  standards  that  are  compatible  with 
applicable  FSIS  regulations  that  apply 
to  federally  inspected  meat  and  poultry- 
packing  and  processing  establishments, 
current  industry-  practices,  transparent 
and  objective  requirements,  and  be  able 
to  be  revised  over  time. 

The  standards  developed  by  the  NSF/ 
3-A  Joint  Committee  on  Food 
Processing  Equipment,  which  AMS 
proposes  to  adopt  as  the  basis  for  the 
certification  program,  would  establish 
minimum  hygienic  design  requirements. 
The  requirements  are  to  be  applied  by 
designers  and  manufacturers  of 
equipment  and  utensils.  The  standards 
will  incorporate  the  following  features. 
— A  scope  that  clearly  defines  the 
intended  limits  and  application  of  the 
standards; 
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— Ncirinativt!  n-frrciK  cs  to  nther  natii»i><il 
or  inlt-rndtional  staiidrtrils  that  <irt! 
gerniaiif  to  the  stopi;  of  thf  standards, 
— Dfifimtions  to  defint'  the  terms  used 

within  tht'  standards. 
— A  listing  of  potential  hazards  that  may 

arist!; 
— Hvsi»mn  requirements  inrludinj; 
strategies  used  hv  the  manufacturer  to 
identify  hvgiene  measures,  risk 
as.ses.sment.  materials  of  construction, 
design  and  fahrit'ation  requirements 
fur  product  contact  and  non-product 
(  ontac:t  surfaces;  and 
— Information  to  thi'  users. 

One  commenter  stated  that  anv 
sanitarv  standard  adopted  hv  AMS 
should  allow  all  of  the  options  for 
estahlishing  that  equipment,  utensils 
and  their  ctmiponents  have  a 
satisfactory  regulatory  status  for 
materials  of  construction  under  the  laws 
and  regulations  administered  by  the 
Food  and  Drug  Administration  (FDA) 
The  objective  of  this  program  is  to  offer 
a  voluntary,  user-fee  funded  service  to 
provide  a  third-party  assurance  that 
ecpiipmetit  and  utensils  meet  the 
re(iuirements  of  a  voluntary  (.(m.sensus 
standard   Bee  ause  the  ohje<  tive 
re(|uirements  of  the  standard  itself  are 
developed  and  maintained  hv  the  NSF/ 
;}-A  joint  (iommittee  on  Food 
Processing  Equipment,  the  commenter's 
concerns  pertaining  to  FDA  complian(  e 
of  food-contact  materials  are  more 
appropiriatelv  directed  to  the  NSF/;J-A 
joint  ( !ommitt;'e 

The  Proposed  Rej^ulation 

The  equipment  and  utensil  inspection 
and  cf^rtification  proposed  herein  would 
be  conducted  by  AMS  on  a  voluntary, 
fee-for-service  basis.  Manufacturers  of 
ni'W,  modified,  or  reconditioned 
equipment  and  utensils  designed  to 
process  livestock  and  poultry  products 
who  want  to  have  the  ecjuipment  and 
utensils  they  manufacture  officially 
inspected  and  accepted  by  AMS  as 
meeting  tht;  NSF/:i-A  standards  which 
outline  minimum  requirements  for 
t:leanabilitv.  suitability  of  materials 
u.sed  in  c  (instruction,  inspectability  and 
durability  would  apply  to  AMS.  Copies 
of  the  NSF/.l-A  standards  may  be 
obtained  bv  contacting  the  NSF/;i-A 
loint  Committee  on  Food  Processing 
Equipment  at:  iHT.S  Plymouth  Road, 
Ann  Arbor.  Michigan  481().S.  Phone 
(734)  7fJ9-90H()  or  Fax  (734)  7t)4-9()t)4 
AMS  will  also  have  copies  of  the  NSF/ 
3-A  standards  available  for  inspection 
at:  USDA.  AMS  Dairy  Programs,  1400 
Independence  Ave.  .SW,  Washington, 
DC  20250.  Phone  (202)  720-3171  or  Fax 
(202) 720-2643. 

To  have  equipment  and  utensils 
accepted  under  this  program,  equipment 


diu\  utensil  manufaiturers  would 
submit  an  application  to  AMS 
requesting  evaluation  of  equipment  and 
utensils.  Manufacturers  would  apply  by 
submitting  an  applu.ation  and  be 
recjuired  to  indicate  whether  the 
evaluation  is  to  be  performed  on  a 
prototype,  manufactured  equipment  and 
utensils,  or  drawing  and  materials  list. 
AMS  does  not  require  the  drawings, 
blueprints  and  a  material  list,  however 
such  blueprints  and  lists  are  encouraged 
as  they  may  facilitate  evaluation  of 
equipment  complex  in  design  against 
the  standard  It  may  be  necessary  for 
AMS  to  conduct  an  on-site  review  of  the 
actual  equipment  at  the  p(unt  of 
fabrication  or  installed  and  operating  in 
an  establishment  to  hillv  evaluate  the 
design  and  construction  and  execute 
final  acceptance. 

The  cost  for  evaluation  of  equipment 
or  utensils  would  depend  on  the 
complexity  of  design,  location  of  the 
equipment  or  utensil  to  be  evaluated  on- 
site,  and  whether  the  manufacturer  has 
jirovided  resource  materials  that  would 
fa(  ilitate  inspection  of  the  t>quipment  or 
utensils  by  AMS  to  determine 
act;eptance  (Collectively.  AMS  estimates 
the  average  total  costs  to  process  and  in- 
plant  review  a  pitK:e  of  equipment  or  a 
utensil  to  be  $1,120  plus  added  travel 
<:osts  for  the  required  on-site  review. 
Assuming  all  equipment  and  utensil 
manufacturers  would  use  an  AMS 
e(|uipment  and  utensil  certification 
program  to  the  extent  they  used  the 
FSIS  program,  it  is  estimated  that  the 
total  cost  to  the  industry  under  an  AMS 
program  would  be  about  S2. 800.000 
plus  travel  costs  for  on-site  reviews 

annually 

Manufacturers  whose  equipment  and 
utensils  receive  AMS  acceptance  may, 
upon  request,  be  i.ssued  an  official 
(  ertificate  as  proof  that  the  equipment 
or  utensil  meets  NSF/3-A  standards  and 
is  therefore  accepted.  I'pon  written 
application,  manufacturers  of  accepted 
e(}uipm<!nt  and  utensils  may  receive 
permission  to  display  the  official  mark 
of  acceptance  on  equipment  and 
utensils  or  in  promotional  literature  as 
illustrated  in  the  regulatory  text  (Figure 

1) 

Manufacturers  whose  ecjuipment  or 
utensil  does  not  meet  the  design  and 
fabrication  requirements  of  the  NSF/3- 
A  standards  and  does  not  rec:eive 
acceptance  bv  AMS  may  appeal  AMS' 
determination  The  manufacturers 
would  make  a  request  for  appeal  service 
with  the  Chief,  Dairy  (irading  Branch  by 
completing  and  submitting  a  request  for 
service  to  have  equipment  or  utensils 
reevaluated.  The  appeal  process  is  set 
forth  in  §54.1020  through  54.1027  of 
the  proposed  regulations 


Any  manufacturer  whose  equipment 
or  utensil  has  been  accepted  shall 
resubmit  the  design  and  fabrication 
details  of  the  accepted  equipment  or 
utensils  whenever  a  change  of  design  or 
fabrication  has  occurred.  Acceptance  of 
(equipment  or  utensils  that  have  not 
changed  remains  in  effecrl  for  a  period 
of  four  years.  If  no  changes  in 
equipment  or  utensil  design  or 
fabric:aticin  have  occurred  over  the  four 
year  period  since  the  last  acc:eptance 
was  made,  manufacturers  must  submit  a 
certificate  of  conformance  signed  by  the 
chief  engineering  officer  and  chief 
executive  officer  of  the  company  stating 
that  no  design  changes  have  been  made 
to  receive  acceptance  renewal. 

As  was  stated  in  the  May  10.  1999. 
AMS  News  Release,  this  proposed 
equipment  and  utensil  certification 
program  will  be  operated  by  the  AMS 
Dairy  Programs.  This  decision  wa.s  made 
because  the  AMS  Dairy'  Programs  has 
extensive  technical  expertise  and  many 
years  of  experience  in  working  with 
domestic  and  international  standards 
organizations  and  equipment 
manufacturers  for  the  acceptance  of 
clairy'  processing  equipment. 

Executive  Order  12866  and  the 
Regulatory  Flexibility  Act 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12866.  The  rule 
has  been  determined  to  be  not 
significant  for  the  purposes  of  Executive 
Order  12866  and.  therefore,  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory-  Flexibility  Act  (RFA) 
(5  use.  601  et  seq).  AMS  has 
considered  the  economic  impact  of  this 
proposed  rule  on  small  entities.  The 
purpose  of  the  RFA  is  to  fit  regulatory 
actions  to  the  scale  of  businesses  subject 
to  such  action  so  that  small  businesses 
would  not  be  disproportionally 
burdened.  Accordingly,  we  have 
prepared  an  initial  rt^gulatory  fiexibility 
analysis. 

Development  of  this  proposed 
program  was  authorized  by  the  1999 
Agricultural  Appropriaticjns  Bill  (Pub. 
L.  10,5-277.  sec.  747)  and  under  the 
authority  of  the  Agricultural  Marketing 
Act  of  1946  (AMA)  (7  U.S.C.  1621- 
1627). 

AMS  is  proposing  to  c:onduct  a 
voluntary,  u.ser-fee  funded  inspection 
and  certification  program  for  equipment 
and  utensils  that  are  used  to  process 
livestock  and  poultry  products  that  is 
similar  to  the  inspection  and 
certification  of  agricultural  products 
under  the  AMA.  Under  this  proposed 
program,  manufacturers  of  new. 
modified,  or  reconditioned  equipment 


and  utensils  designed  to  process 
livestock  and  poultry'  products  who 
want  to  have  the  equipment  and 
utensils  they  manufacture  officially 
inspected  and  accepted  by  AMS  as 
meeting  the  NSF/3-A  standards  which 
outline  minimum  requirements  for 
cleanability,  suitability  of  materials 
used  in  construction,  inspectability  and 
durability  would  apply  to  AMS. 

Alternatively,  AMS  "could  establish 
through  rulemaking  a  process  to 
approve  private  parties  who  could  then 
perform  inspecrtion  and  acceptance  on 
behalf  of  AMS.  However  it  was 
determined  that  in  complying  with  the 
authorizing  legislation  for  this  program 
which  requires  the  Secretary  to  develop 
a  program  to  inspect  and  certify 
agricultural  processing  equipment,  and 
impose  a  fee  for  the  inspection  and 
certification,  in  a  manner  similar  to  the 
inspection  and  certification  of 
agricultural  products  under  the 
Agricultural  Marketing  Act  of  1946, 
AMS  would  administer  this  proposed 
program  by  using  government 
employees. 

Additionally,  AMS  considered 
proposing  alternative  standards  as  the 
basis  of  its  inspection  and  certification 
program.  However.  AMS  believes  that 
the  standards  proposed  herein  represent 
the  best  alternative  taking  into  account 
the  program's  requirements. 

Under  this  proposed  equipment  and 
utensil  acceptance  program,  equipment 
and  utensil  manufacturers  seeking  AMS 
acceptance  and  certification  would 
apply  to  AMS  for  an  evaluation  of  their 
equipment  and  utensils.  Although  AMS 
does  not  require  the  drawings, 
blueprints  and  a  material  list  upon 
application,  AMS  encourages  applicants 
to  submit  such  blueprints  and  lists  to 
facilitate  evaluation  of  complex 
equipment  and  utensils.  Additionally, 
some  equipment  and  utensils  will 
require  AMS  to  conduct  an  on-site 
review  at  the  point  of  fabrication  or 
installed  and  operating  in  an 
establishment  to  fully  evaluate  the 
design  and  constructicjn  and  execute 
final  acceptance. 

To  maintain  acceptanc;e  and 
certification,  these  regulations  would 
require  any  manufacturer  whose 
equipment  or  utensil  has  been  accepted 
to  resubmit  the  design  and  fabrication 
details  of  the  accepted  equipment  or 
utensils  whenever  a  change  of  design  or 
fabrication  occurs.  Barring  changes  in 
equipment  or  utensil  design  and 
fabrication,  acceptance  is  granted  for  a 
four  year  period.  When  equipment  or 
utensil  acceptance  nears  expiration  at 
the  end  of  the  four  year  period, 
manufacturers  may  send  a  letter  stating 
that  no  design  changes  have  been  made 


to  receive  an  additional  four  year 
acceptance  renewal. 

This  action  will  benefit  manufacturers 
of  equipment  and  utensils  used  for 
processing  meat  and  poultry'  products 
and  the  purchasers  of  such  equipment 
and  utensils  by  providing  AMS 
certification  that  the  equipment  and 
utensils  meet  the  minimum 
requirements  of  voluntary  consensus 
standards  for  sanitary-  design. 
Acceptance  by  AMS  will  provide 
manufacturers  and  buyers  assurance 
that  equipment  and  utensils  can  be 
cleaned,  are  constructed  of  suitable 
materials,  are  durable,  and  can  be 
inspected. 

This  proposed  equipment  and  utensil 
inspection  and  certification  program 
affects  manufacturers  or  other  vendors 
of  equipment  and  utensils.  The 
equipment  and  utensil  manufacturers 
range  in  size  from  small  to  large 
concerns.  According  to  the  Standard 
Industrial  Classification  (SIC)  (13  CFR 
121.201)  which  are  used  by  the  Small 
Business  Administration  to  identify 
small  businesses,  a  small  business 
equipment  and  utensil  manufacturer  is 
defined  a  firm  with  less  than  500 
employees  (SIC  Division  D.  Major  Group 
20).  According  to  the  most  complete 
data  available  to  AMS.  it  is  estimated 
that  there  are  about  2000  equipment  and 
utensil  manufacturers,  about  90  percent 
of  these  can  be  classified  as  small 
entities. 

Previously.  FSIS  maintained  a 
mandatory  prior  approval  program  for 
equipment  and  utensil  inspection  as  a 
prerequisite  for  use  in  Federally 
inspected  meat  and  poultry'  packing  and 
processing  establishments  that  affected 
these  same  entities.  Under  FSIS'  former 
mandatory'  prior  approval  program  for 
equipment,  an  estimated  2.500 
applications  for  equipment  approval 
were  received  each  year.  Evaluation  and 
certification  of  equipment  and  utensils 
is  based  on  the  complexity  and 
sophistication  of  the  design  and 
fabrication  of  the  equipment  or  utensil 
being  evaluated. 

The  paperwork  burden  that  may  be 
imposed  on  equipment  and  utensil 
manufacturers  by  this  proposed  action 
is  further  discussed  in  the  section 
entitled  Paperwork  Reduction  Act  that 
follows. 

In  addition,  we  have  not  identified 
any  relevant  Federal  rules  that  are 
currently  in  effect  that  duplicate, 
overlap,  or  conflict  with  this  rule. 
Further,  as  discussed  below,  this 
program  will  be  operated  by  the  AMS 
Dairy  Programs  using  its  relevant  fee 
structure. 

The  1999  Agricultural  Appropriations 
Bill  directed  the  Secretary  of 


Agriculture  to  develop  this  inspection 
and  certification  program  for  equipment 
used  to  process  livestock  and  poultry 
products  in  a  manner  similar  to  other 
inspection  and  certification  programs 
administered  by  AMS  under  the 
authority  of  the  Agricultural  Marketing 
Act  of  1946.  Under  the  Agricultural 
Marketing  Act  of  1946,  AMS  is  required 
to  collect  reasonable  fees  for  providing 
official  ser\'ices  provided  under  this 
proposed  equipment  and  utensil 
certification  program,  to  cover  as  nearly 
as  practicable  AMS  costs  for  performing 
the  ser\'ice  including  related 
administrative  and  supervisory  costs. 
Since  the  procedures  used  to  inspect 
and  certify  equipment  and  utensils  used 
to  process  livestock  and  poultr\' 
products  are  similar  to  those  used  to 
inspect  and  certify  dairy  processing 
equipment.  AMS  has  decided  to  charge 
the  same  hourly  fees  for  inspecting  and 
certifying  equipment  used  to  process 
livestock  and  poultry  products. 
Inspection  and  certification  services  are 
based  on  the  hourly  rate  for  applicants 
who  request  services  on  an  hourly  basis 
and  appear  at  7  CFR  part  58  as 
published  in  the  Federal  Register  at  62 
FR  66258  on  December  18,  1997.  The 
current  base  hourly  rate  for  such  ser\ice 
is  S56  per  hour  for  service  performed 
between  6:00  a.m.  and  6:00  p.m.  and 
861.60  for  service  performeci  between 
6:00  p.m.  and  6:00  a.m..  for  the  time 
required  to  perform  the  ser\ice 
calculated  to  the  nearest  15-minute 
period,  including  the  time  required  for 
preparation  of  certificates  and  reports 
and  the  travel  time  of  the  equipment 
review  specialist  in  connection  with  the 
performance  of  the  ser\ice.  A  minimum 
charge  of  one-half  hour  will  be  made  for 
the  service  pursuant  to  each  request  or 
certificate  issued.  If  an  applicant 
requests  that  certification  service  be 
performed  on  a  holiday.  Saturday,  or 
Sunday  or  in  excess  of  each  8-hour  shift 
Monday  through  Friday,  the  applicant 
would  be  charged  such  service  at  a  rate 
of  1 '  J  times  the  rate  which  would  be 
applicable  for  such  service  if  performed 
during  normal  working  hours. 

AMS  estimates  that  the  time  r(»quired 
to  review  and  accept  an  initial 
submission  for  simple  designs  would  be 
1  hour.  For  complex  designs,  AMS 
estimates  that  the  time  required  to 
review  and  accept  an  initial  submission 
would  be  8  hours.  Based  on  the 
proposed  AMS  base  hourly  fee  for 
service  of  S56  per  hour,  an  initial 
submission  of  assembly  type  drawings 
and  corresponding  parts  and  material 
lists  should  range  from  S56  to  S448. 
However,  the  final  cost  for  equipment  or 
utensil  inspection  and  certification 
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would  b«'  contingent  un  a  final  on-site 
review  of  the  equipment  or  uten.sil  at 
the  point  of  fabrication  or  under 
( (inditions  of  actual  u.se.  The  cost  of  thi.s 
on-site  review  would  include  .issociated 
trav»»l  and  per  diem  costs  in  addition  to 
the  hourly  fee  for  service.  AMS 
estimates  the  average  time  to  perform  a 
on-site  review  for  a  piece  of  equipment 
or  utensil  to  h»!  \2  hours. 

The  cost  for  evaluation  of  equipment 
or  utensils  would  depend  on  the 
(omplexitv  of  design,  hxation  of  the 
e(iiii[)meiit  or  utensil  to  be  evaluated  on- 
site,  and  whether  the  manufacturer  has 
provided  resource  materials  that  would 
facilitate  inspection  of  the  e(|uipment  or 
utensil  bv  AMS  to  determine 
acceptance   AMS  estimates  the  average 
total  costs  to  pro(  ess  and  in-plant 
review  a  piece  of  eijuipment  or  utensil 
to  be  .$1,121)  plus  addi'd  travel  ( osts  for 
the  rtHiuired  on-site  review.  Assuming 
all  equipment  and  utensil 
manufacturers  would  use  an  AMS 
equipment  and  utensil  cxTtification 
program  to  the  extent  they  u.sed  the 
FSIS  program,  it  is  e.stimated  that  the 
total  cost  to  the  industry  under  an  AMS 
program  would  be  ab<jut  $2. HOG. 000 
plus  travel  costs  for  (Ui-site  reviews 
annually.  Since  approximately  90 
percent  of  equipment  and  utensil 
manufacturers  are  small  businesses,  the 
estimated  share  of  the  total  annual 
industry  burden  directly  affecting  small 
businesses  would  be  S2. 520. 000 

In  assessing  alternatives  to  the  scheme 
provided  for  in  these  proposed 
regulations,  we  believe  that  the 
provisions  contained  herein  would  best 
accomplish  its  purpose  and  at  the  same 
time  minimize  any  burden  that  might  be 
placed  upon  affected  parties. 
Nonetheless,  we  invite  comments 
concerning  the  potential  effects  of  this 
proposed  regulation  on  affected  parties, 
including  more  information  on  the 
benefits  or  burden  that  small  entities 
may  imur  as  a  result  of  implementation 
of  this  proposal. 

Executive  Order  12988 

This  rule  has  been  reviewed  under 
Executive  Order  12988.  Civil  lustice 
Reform  and  is  not  intended  to  have  a 
retroactive  effect  This  rule?  would  not 
prec^mpt  any  State  or  local  laws, 
regulations,  or  polic:ies,  uidess  they 
present  an  irreconcilable  conflict  with 
this  rule.  Further,  section  747  of  the 
1999  Agricultural  Appropriations  Bill 
states  that  the  provision  does  not  affec:t 
the  authority  of  the  .Sec:retarv  to  c:arry 
out  the  Federal  Meat  Inspection  Ac:t  (21 
i;  S.C;  bOl  ft  st'(j.).  the  Poultry  Products 
Inspection  Ac;t  (21  H.S.C.  451  ct  spq);  or 
the  Eigg  Products  Inspection  Act  (21 
U.S.C.  1031  ft  sec/.).  There  are  no 


administrative  procedures  that  must  be 
exhausted  prior  to  any  judicial 
challenge  to  the  provisions  of  this 
proposed  rule 

Paperwork  Reduction  Act 
Requirements 

This  proposed  rule  contains 
paperwork  submission  requirements 
that  are  subject  to  public;  c:omment  and 
to  review  by  the  Office  of  Management 
and  Budget  under  the  Paperwork 
Kc!ducticm  Act  of  1995  (PR^M  (44  U.S.C. 
Chapter  35).  In  accordance  with  5  CFR 
part  1320.  we  included  the  description 
of  the  reporting  requirements  and  an 
^^stimatt!  of  the  annual  burden  on 
manufacturers  of  (equipment  and 
uti'nsils  used  to  process  livestock  and 
poultry  produc:ts.  As  identified  in 
t)  54  1004  of  these  proposed  regulations, 
the  Cert ific-.at ion  of  Sanitary  Design  and 
Fabric;ation  of  Equipment  (ised  in  the 
Slaughter.  Processing,  and  Packaging  of 
Livestock  and  Poultry  Products  service 
would  be  administered  by  the  Dairy 
Programs  of  AMS.  During  the 
administration  of  the  service.  Dairy- 
Programs  will  expand  the  use  of  existing 
Dairy'  Programs  forms  currently 
approved  by  OMB  under  7  CFR  part  58. 
subpart  A.  Regulations  Governing  the 
Inspection  ancl  Grading  of  Manufactured 
or  Processed  Dairy'  Products  The 
Agency  published  a  Federal  Register 
Notice  65  FR  2370,  dated  January  14. 
2000.  that  expanded  the  use  of  these 
forms  and  allowed  for  a  60-day 
c:omment  period.  The  following  is 
provided  in  this  proposed  action  to 
allow  for  an  additional  opportunity  for 
public  comment  on  the  specified  burden 
that  would  be  placed  on  those  entities 
affected  by  this  rule. 

OMB  S'limbfr:  0581-0126. 
Expiration  Datf  of  Approval:  July  31. 
2001. 

Abstract:  The  dairy  grading  program 
is  a  voluntary,  user-fee  funded  program. 
In  order  for  a  voluntary  inspection 
program  to  pt^rform  satisfac:torily  with  a 
minimum  of  confusion,  there  must  be 
writtc^n  requirements  and  rules  for  both 
Government  and  industry'.  The 
information  collections  are  essential  to 
c  <irry  out  and  administer  thc^  inspection 
and  grading  program.  The  information 
requested  is  u.sed  to  identify  the  product 
offered  for  grading,  to  identify  a  request 
from  an  equipment  manufacturer  of 
ecjuipment  used  in  the  dairy,  meat  or 
poultry  industri(?s  for  evaluation  for 
sanitary  design  and  construction,  to 
identify  and  contact  the  party 
respcmsiblc  for  payment  of  the 
inspection,  grading  or  equipment 
evaluation  fee  and  expense,  to  identify- 
applicants  who  wish  to  be  authorized 
for  the  display  of  official  identification 


on  product  packaging  materials, 
equipment,  utensils,  or  on  descriptive  or 
promotional  materials. 

The  equipment  and  utensil  inspection 
and  certification  propo.sed  herein  would 
use  the  forms  described  above  in  a 
prcjgram  that  would  be  conducted  by 
AMS  on  a  voluntary',  fee-for-service 
basis.  Manufac:turers  of  new.  modified, 
or  reconditioned  equipment  and 
utensils  designed  to  process  livestock 
and  poultry  products  who  want  to  have 
the  equipment  or  utensils  they 
manufacture  officially  inspected  and 
accepted  by  AMS  as  meeting  the  NSF/ 
3-A  standards  which  outline  minimum 
requirements  for  cleanability.  suitability 
of  materials  used  in  construction, 
inspectability  and  durability  would 
apply  to  AMS. 

For  the  purposes  of  this  burden 
estimate.  AMS  estimates  that  the  hourly 
wage  for  those  submitting  information 
would  be  S20  per  hour.  To  have 
equipment  anci  utensils  accepted  under 
this  program,  equipment  and  utensil 
manufacturers  would  submit  an 
application  to  AMS  requesting 
evaluation  of  equipment  or  utensils 
(Form  DA-162).  AMS  estimates  that  of 
the  2000  livestock  and  poultry 
equipment  and  utensil  manufacturers. 
AMS  will  receive  approximately  2500 
applications  per  year  or.  on  average. 
1.25  applications  from  each 
manufacturer.  Form  DA-162  requires 
0.038  hours  to  complete.  The  total 
annual  burden  on  the  industry'  for  this 
proposed  collection  of  information 
would  be  95  hours  or  Si. 900  annually. 
Since  AMS  does  not  require  the 
drawings,  blueprints  and  a  material  list 
to  be  submitted,  they  have  not  been 
included  in  this  burden  estimate. 

Manufacturers  whose  equipment  or 
utensil  receives  AMS  acceptance  may. 
upon  request,  be  issued  an  official 
certificate  as  proof  that  the  equipment 
or  utensil  meets  NSF/3-A  standards  and 
is  therefore  accepted.  Since  completion 
of  this  certificate  is  performed  by  AMS, 
it  has  also  not  been  included  in  this 
burden  estimate.  Upon  written 
application  (Form  DA-155  and  Form 
DA-156).  manufacturers  of  accepted 
equipment  or  utensils  may  receive 
permission  to  display  the  official  mark 
of  acceptanc;e  cm  equipment  and 
utensils,  or  in  promotional  literature  as 
illustrated  in  the  regulatory-  text  (Figure 
1).  Form  DA-155  is  a  one-time 
application  from  each  manufacturer, 
and  therefore  has  been  estimated  to  only 
be  sent  by  a  respondent  once  in  every 
four-year  cycle  of  equipment  and  utensil 
approval.  The  estimate  of  the  total 
annual  burden  of  this  collection  of 
information  is  10.5  hours  or  $210 
annually  Form  DA-156  is  submitted  by 


a  manufacturer  each  time  there  is  a 
request  to  use  the  symbol  on  a  piece  of 
equipment  or  utensil,  or  in  promotional 
literature.  AMS  estimates  that  it  would 
receive  one  request  each  year  to  use  the 
symbol  on  equipment  or  utensils,  or  in 
promotional  material  for  each  piece  of 
equipment  or  utensil  accepted. 
Therefore,  AMS  estimates  that  the  total 
aimual  burden  for  this  collection  of 
information  would  be  42.5  hours  or 
$850  annually. 

Manufacturers  whose  equipment  or 
utensil  does  not  meet  the  design  and 
fabrication  requirements  of  the  NSF/3- 
A  standards  and  does  not  receive 
acceptance  by  AMS  may  appeal  AMS' 
determination.  The  manufacturers 
would  make  a  request  for  appeal  service 
with  the  Chief.  Dairy  Grading  Branch  by 
completing  and  submitting  a  request  for 
service  (Form  DA-162)  to  have 
equipment  or  utensils  reevaluated.  The 
appeal  process  is  set  forth  in  sections 
§  54.1020  through  §  54.1027  of  the 
proposed  regulations.  As  the  AMS  Dairy 
Program  has  never  received  an  appeal 
for  service  under  its  current  equipment 
acceptance  program,  AMS  has  estimated 
that  1%  of  applicants  will  appeal 
service  in  this  estimate  of  the  burden  of 
the  collection  of  information. 
Accordingly,  with  2500  applications  per 
year  and  Form  DA-162  requiring  0.038 
hours  to  complete  and  an  estimate  of 
only  1  percent  of  applicants  requiring 
an  appeal,  the  total  armual  burden  on 
the  industry  for  this  proposed  collection 
of  information  would  be  0.95  hours  or 
$19  annually. 

Any  manufacturer  whose  equipment 
or  utensil  has  been  certified  shall 
resubmit  the  design  and  fabrication 
details  of  the  certified  equipment  or 
utensil  whenever  a  change  of  design  or 
fabrication  has  occurred.  Certification  of 
equipment  or  utensils  that  have  not 
changed  remains  in  effect  for  a  period 
of  four  years.  If  no  changes  in 
equipment  or  utensil  design  or 
fabrication  have  occurred  over  the  four 
year  period  since  the  last  certification 
was  made,  manufacturers  must  submit  a 
certificate  of  conformance  signed  by  the 
chief  engineering  officer  and  chief 
executive  officer  of  the  company  stating 
that  no  design  changes  have  been  made 
to  receive  certification  renewal.  AMS 
estimates  that  it  would  receive  one  such 
request  every  four  years  for  each  piece 
of  equipment  or  utensil  accepted.  AMS 
estimates  that  the  total  annual  burden 
for  this  collection  of  information  would 
be  52  hours  or  $1,040  aimually. 

Collectively,  AMS  estimates  that  the 
total  annual  burden  for  the  collection  of 
information  would  be  200.95  hours  or 
$4019  aimually. 


1.  Equipment  Review  Request — Form 
DA-162. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  0.038  hours  per 
response. 

Respondents:  Manufactiirers  of 
equipment  and  utensils  used  to  process 
livestock  and  poidtry  products. 

Estimated  Number  of  Respondents: 
2000. 

Estimated  Number  of  Responses  per 
Respondent:  1.25. 

Estimated  Total  Annual  Burden  on 
Respondents:  95  hours. 

TotayCosf;  $1,900. 

2.  Application  to  use  official  ID — 
Form  DA-155. 

Estimate  of  Burden:  Public  reporting 
biuden  for  this  collection  of  information 
is  estimated  to  average  0.021  hours  per 
response. 

Estimated  number  of  respondents: 
2000. 

Estimated  Number  of  Responses  per 
Respondent:  0.250. 

Estimated  Total  Annual  Burden  on 
Respondents:  10.5  hours. 

To/aiCosf;  $210. 

3.  Request  to  Display  Official  ID- 
Form  DA-156. 

Estimate  of  Burden:  Public  reporting 
biu-den  for  this  collection  of  information 
is  estimated  to  average  0.017  hours  per 
response. 

Estimated  number  of  respondents: 
2000. 

Estimated  Number  of  Responses  per 
Respondent:  1.25. 

Estimated  Total  Annual  Burden  on 
Respondents:  42.5  hours. 

Total  Cost:  $850. 

4.  Appeal — Equipment  Review 
Request— Form  DA-162. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  0.038  hours  per 
response. 

Respondents:  Manufacturers  of 
equipment  and  utensils  used  to  process 
livestock  and  poultry  products. 

Estimated  Number  of  Respondents: 
2000. 

Estimated  Number  of  Responses  per 
Respondent:  0.0125. 

Estimated  Total  Annual  Burden  on 
Respondents:  0.95  hours. 

Total  Cost:  $19. 

5.  Letter  requesting  renewal  of 
acceptance. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  0.083  hours  per 
response. 

Estimated  number  of  respondents: 
2000. 

Estimated  Number  of  Responses  per 
Respondent:  0.313. 

Estimated  Total  Annual  Burden  on 
Respondents:  52  hours. 


rofa^Cosf;  $1,040. 

Estimated  Total  Annual  Burden  on 
Respondents:  200.95  hours  total  or  0.1 
hours  per  respondent. 

Estimated  Total  Annual  Costs:  $4,019 
or  $2  per  respondent. 

AMS  is  soliciting  comments  from  all 
interested  parties  concerning  the 
information  collection  requirements 
contained  in  this  proposed  rule. 
Comments  are  specifically  invited  on 
the  following:  (1)  The  accuracy  of  the 
agency's  burden  estimate  of  the 
proposed  collection  of  information 
including  the  validity  of  the 
methodology  and  assumptions  used:  (2) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on  those  who 
would  respond,  including  through  the 
use  of  appropriate  electronic  collection 
methods:  (3)  whether  the  proposed 
collection  of  information  is  sufficient  or 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency  to  perform 
this  program;  and  (4)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected. 

Send  two  copies  of  comments 
concerning  the  collection  requirements 
of  this  proposed  rule  to  Bany  L. 
Carpenter.  Deputy  Administrator. 
Livestock  and  Seed  Program,  Docket  No. 
LS-99-12.  Room  2092  South 
Agriculture  Building.  1400 
Independence  Ave..  SW.  Washington. 
DC  20250-0249. 

All  comments  received  in  response  to 
this  notice  will  be  considered  part  of  the 
public  record  and  will  be  available  for 
viewing  in  Room  2092  South 
Agricult\ire  Building.  1400 
Independence  Ave..  SW,  Washington. 
DC  20250-0249  between  8:30  a.m.  and 
4:30  p.m..  Monday  through  Friday. 

Comments  concerning  the 
information  collection  under  the  PRA 
should  also  be  sent  to  the  Desk  Officer 
for  Agriculture,  Office  of  Information 
and  Regulatory-  Affairs.  Office  of 
Management  and  Budget.  Washington. 
DC  20503. 

List  of  Subjects  in  7  CFR  Part  54 

Food  grades  and  standards.  Food 
labeling.  Meat  and  meat  products. 

For  the  reasons  set  forth  in  the 
preamble  7  CFR  part  54  is  proposed  to 
be  amended  as  follows: 

PART  54— MEATS,  PREPARED 
MEATS,  AND  MEAT  PRODUCTS 
(GRADING,  CERTIRCATION,  AND 
STANDARDS) 

1.  The  authority  citation  for  part  54  is 
revised  to  read  as  follows: 

Authority:  7  U.S.C.  1621-1627:  Pub.  L. 
105-277,  sec.  747) 
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2.  In  part  54  a  new  subpart  C. 
consisting  of  §§54.1001  through 
54.1034  is  added  to  read  as  follows: 

Subpart  C — Regulations  Governing  ttM 
Cartlflcatlon  of  Sanitary  Design  and 
Fabrication  of  Equipment  Used  In  the 
Slaughter,  Processing,  and  Paclcaging 
of  Livestocic  and  PoulUy  Products 

Sec. 

.54  1001      Meaning  of  wurds. 

54  1002     Term.s  (Ij^fined 

54  100:J     De.signatton  of  official  certificates. 

memoranda,  mark.s.  and  other 

identifications  for  purposes  of  the 

.^gricultu^al  Marketing  Ac\  of  1946. 
54  1004     Administration  and 

implementation. 
54  1005     Basis  of  service. 
54.1006     Kind  of  service. 
54  1007     Availability  of  service. 
54  1008     How  to  obtain  service. 
54  1009     Order  of  furnishing  service 
54  1010     When  request  for  service  deemed 

made 
54  1011     Withdrawal  of  application  or 

request  for  service. 
54  1012     Authorilv  of  agent. 
54.10i:t     When  an  application  may  be 

re)ef:Ied. 

54.1014  Acces.sibility  of  equipment  and 
utensils;  ac:cess  to  establishments. 

54.1015  Official  reports,  forms,  and 
certificates. 

54  1016     .Advance  infumiation  concerning 

service  rendered. 
54  1017     Authoritv  to  u.se  offic  ial 

identification 

54.1018  Form  of  official  identification  and 
approval  for  use. 

54.1019  Renewal  of  Acceptance 
Certification. 

54.1020  Appeal  service,  marking  products 
or  appeal;  re<)uirenients  for  appeal; 
certain  cieterminations  not  appealable. 

54.1021  Request  for  appeal  service. 

54.1022  When  recjuest  for  appeal  .service 
may  be  withdrawn 

54.1023  Denial  or  withdrawal  of  appeal 
servif:e. 

54.1024  Who  shall  perform  appeal  service. 

54.1025  Appeal  reports 

54.1026  .Superseded  reports. 

54.1027  Application  of  other  regulations  to 
appeal  servK  e 

54  1028  Fees  and  other  charges  fr)r  service 

54  1029  Payment  of  fiM-s  and  other  charges 

54.1030  Identification. 

54  1031  Furors  III  stirv ice 

54  1032  Denial  ur  withdrawal  of  servic;e 

54.1033  Confidential  treatment 

54  1034  OMB  ( ocitrol  mimbt^rs  assigned 

pursuant  to  (he  Paperwork  Reduction 

Act. 

Subpart  C — Regulations  Governing  the 
Certification  of  Sanitary  Design  and 
Fabrication  of  Equipment  Used  In  the 
Slaughter,  Processing,  and  Pacitaglng 
of  Livestock  and  Poultry  Products 

§54.1001     Meaning  of  words. 

For  the  purposes  of  the  regulations  in 
this  subpart,  words  in  the  singular  form 


shall  be  deemed  to  impart  the  plural 
and  vice  versa,  as  the  case  may  demand. 

§  54.1002    Tarms  defined. 

Act.  The  Agricultural  Marketing  Act 
of  1946.  as  amended  (7  U.S.C.  1621- 
1627). 

Administrator  The  Administrator  of 
the  Agricultural  Marketing  Service 
(AMS),  United  States  Department  of 
Agriculture,  or  the  representative  to 
whom  authority  has  been  delegated  to 
act  in  the  stead  of  the  Administrator. 

Agricultural  Marketing  Service  lAMSI. 
The  Agricultural  Marketing  Service  of 
the  United  States  Department  of 
Agriculture. 

Applicant.  Any  person  who  applies 
for  service  under  the  regulations  in  this 
subpart. 

Bmnch.  The  Dairy  Grading  Branch, 
Dairy  Programs.  Agricultural  Marketing 
Service. 

Chief.  The  Chief  of  the  Dairy  Grading 
Branch,  Dairy  Programs.  Agricultural 
Marketing  Service,  or  the  representative 
to  whom  authority  has  been  delegated  to 
act  in  the  stead  of  the  Chief. 

Compliance.  Conformity  of  a 
processing  system,  piece  of  processing 
equipment,  or  a  utensil  to  identified 
specifications  or  standards. 

Department.  The  United  States 
Department  of  Agriculture. 

Deputy  Administrator.  The  Deputy 
Administrator  of  the  Dairy  Programs  of 
the  Agricultural  Marketing  Service  or 
any  officer  or  employee  of  the  Dairy 
Programs  to  whom  authority  has 
heretofore  been  delegated,  or  to  whom 
authority  may  hereafter  be  delegated  to 
act  in  the  .stead  of  the  Deputy 
Administrator. 

Design  Review  Specialist.  An 
employee  of  the  Branch  to  determine 
and  certify  or  otherwise  evaluate  the 
compliance  of  equipment  or  utensils 
under  the  regulations. 

Design  Evaluation  and  Certification 
Service  The  service  established  cmd 
conducted  under  the  regulations  for  the 
evaluation  and  certification  or  other 
identification  of  the  compliance  of 
equipment  or  utensils  used  for  the 
slaughter,  processing  or  packaging  of 
livestock  and  poultr>'  products  (Referred 
to  hereinafter  as  "equipment"  or 
"utensils  ■)  with  sanitar\'  specifications 
or  standards. 

Fabricator.  Commercial  entity 
engaged  in  the  manufacture  or  assembly 
of  equipment  or  utensils. 

Financially  interested  person  Any 
person  having  a  financial  interest  in  the 
equipment  or  utensils  involved, 
including  but  not  limited  to  the 
designer,  fabricator,  or  user  of  the 
equipment  or  utensils. 


Legal  Holiday.  Those  days  designated 
as  legal  public  holidays  in  Title  5, 
United  States  Code,  section  6103(a). 

Person.  Any  individual,  partnership, 
corporation,  or  other  legal  entity,  or 
Government  agency. 

Processing.  Cooking,  baking,  curing, 
heating,  dr\'ing.  mixing,  grinding, 
churning,  separating,  extracting,  cutting, 
fermenting,  eviscerating,  preserving, 
dehydrating,  freezing,  or  otherwise 
manufacturing,  and  includes  the 
packaging,  canning,  jarring,  or  otherwise 
enclosing  in  a  container. 

Program.  The  Dairy  Programs  of  the 
Agricultural  Marketing  Service. 

Standards.  The  most  recent  version  of 
standards  for  equipment  and  utensils 
formulated  by  the  NSF/3-A  Joint 
Committee  on  Food  Processing 
Equipment  (Referred  to  hereinafter  as 
"NSF/3-A"). 

The  regulations.  The  regulations  in 
this  Subpart. 

S  54.1 003    Designation  of  official 
certificates,  memoranda,  marks,  and  other 
identificatkms,  for  purposes  of  the 
Agricultural  Marketing  Act  of  1946. 

Subsection  203(h}  of  the  Agricultural 
Marketing  Act  of  1946,  as  amended 
provides  criminal  penalties  for  various 
specified  offenses  relating  to  official 
certificates,  memoranda,  and  marks  or 
other  identifications,  issued  or 
authorized  under  section  203  of  said 
Act,  and  certain  misrepresentations 
concerning  the  inspection  or  grading  of 
agricultural  products  under  said  section. 
For  the  purposes  of  said  subsection  and 
the  provisions  in  this  subpart,  the  terms 
listed  in  paragraphs  (a)  through  (c)  of 
this  section  shall  have  the  respective 
meanings  specified: 

(a)  Official  certificate  means  any  form 
of  certification,  either  written  or 
printed,  used  under  the  regulations  to 
certify  with  respect  to  the  evaluation, 
review,  condition,  or  acceptance  of 
equipment  or  utensils  (including  the 
compliance  of  equipment  or  utensils 
with  applicable  standards). 

(b)  Official  memorandum  means  any 
initial  record  of  findings  made  by  an 
authorized  employee  of  the  Dairy 
Grading  Branch  in  the  process  of 
determining  compliance,  evaluating,  or 
reviewing  equipment  or  utensils 
pursuant  to  the  regulations,  any 
processing  or  in  plant-operation  report 
made  by  an  authorized  Dairy  Grading 
Branch  employee  in  connection  with 
determining  compliance,  evaluating,  or 
reviewing  equipment  or  utensils  under 
the  regulations,  and  any  report  made  by 
an  authorized  employee  of  the  Dairy 
Grading  Branch  of  any  other  services 
performed  pursuant  to  the  regulations. 

(c)  Official  mark  or  other  official 
identification  means  any  form  of  mark 


or  other  identification,  including  those 
prescribed  in  §  54.1018;  used  under  the 
regulations  in  marking  any  equipment 
or  utensils  or  displayed  as  an  indication 
that  the  equipment  or  utensils  has  been 
evaluated  by  AMS  (including  the 
compliance  of  the  equipment  or  utensils 
with  applicable  standards). 

§  54. 1 004    Adminiatratton  and 
implementatton. 

The  Administrator  designates  the 
administration  and  implementation  of 
the  Certification  of  Sanitary  Design  and 
Fabrication  of  Equipment  Used  in  the 
Slaughter,  Processing,  and  Packaging  of 
Livestock  and  Poultry  Products  sen'ice 
to  the  Dairy  Grading  Branch.  Dairy 
Programs,  Agricultiu-al  Marketing 
Service.  The  Chief  is  charged  with  the 
administration,  under  the  general 
supervision  and  direction  of  the  Deputy 
Administrator,  of  the  regulations  and 
the  Act  insofar  as  they  relate  to 
equipment  or  utensils  used  to  process 
livestock  and  poultry  products. 

§54.1005    Basis  Of  service. 

(a)  Certification  of  Sanitary  Design 
and  Fabrication  of  Equipment  Used  in 
the  Slaughter,  Processing,  and 
Packaging  of  Livestock  and  Poultry 
Products  service  shall  be  performed  in 
accordance  with  the  provisions  of  this 
subpart,  the  instructions,  guidelines  and 
procedures  issued  or  approved  by  the 
Chief  and  the  applicable  standards 
developed  by  the  NSF/3-A. 

(b)  Copies  of  standards  developed  by 
NSF/3-A  that  AMS  will  inspect  and 
certify  to  are  available,  for  a  nominal 
fee.  from  NSF  International,  3475 
Plymouth  Road,  Ann  Arbor,  MI  48105; 
Vkrww.nsf.org;  Phone  (800)  673-6275; 
Fax  (734)  769-90^4.  Copies  of  all  other 
instructions,  guidelines  and  procedures 
can  be  obtained  from,  and  copies  of 
standards  developed  by  NSF/3-A  may 
be  inspected  at,  the  U.S.  Department  of 
Agriculture,  Agricultural  Marketing 
Service,  Dairy  Programs.  Dairy  Grading 
Branch;  Room  2750-S;  1400 
Independence  Ave..  SW..  Washington. 
DC  20250-6456. 

(c)  All  services  provided  in 
accordance  with  the  regulations  shall  be 
rendered  without  discrimination  on  the 
basis  of  race,  color,  national  origin, 
gender,  religion,  age,  disability,  political 
beliefs,  sexual  orientation,  or  marital  or 
family  status. 

§  54. 1 006    Kind  of  service. 

Certification  of  Sanitary  Design  and 
Fabrication  of  Equipment  Used  in  the 
Slaughter,  Processing,  and  Packaging  of 
Livestock  and  Poultry  Products  service 
under  the  regulations  shall  consist  of 
the  evaluation,  certification  and/or 


identification,  upon  request  by  the 
applicant,  of  the  adherence  of  the  design 
and  fabrication  of  equipment  and 
utensils  to  sanitary  principles  and 
criteria  under  applicable  standards 
identified  in  this  subpart.  Determination 
as  to  equipment  or  utensils  compliance 
with  standards  for  materials  of 
fabrication  or  method  of  fabrication  may 
be  based  upon  information  received 
from  the  fabricator. 

§54.1007    AvaiiabiUty  of  servkw. 

Service  under  these  regulations  may 
be  made  available  to  the  designers, 
fabricators,  users,  or  other  interested 
person  or  party,  of  the  equipment  or 
utensils.  Subject  to  the  provisions  of 
this  subpart,  services  shall  be  performed 
only  when  a  qualified  design  review 
specialist  is  available,  and  when  the 
location  of  the  equipment  or  utensils, 
evaluation  facilities  and  conditions,  as 
determined  by  the  Chief,  are  suitable  for 
conducting  such  service. 

§54.1008    How  to  obtain  service. 

(a)  Application.  Any  person  may 
apply  to  the  Chief  for  service  under  the 
regulations  with  respect  to  equipment  or 
utensils  in  which  the  applicant  is 
financially  interested.  The  application 
shall  be  made  on  a  form  approved  by 
the  Chief.  In  any  case  in  which  the 
service  is  intended  to  be  furnished  at  an 
establishment  not  operated  by  the 
applicant,  the  applicant  shall  be 
responsible  for  obtaining  approval  for 
accessibility  of  the  equipment  or  utensil 
from  the  operator  of  such  establishment 
and  such  approval  shall  constitute  an 
authorization  for  any  employees  of  the 
Department  to  enter  the  establishment 
for  the  purpose  of  performing  their 
functions  under  the  regulations.  The 
application  shall  state: 

(1)  The  name  and  address  of  the 
establishment  at  which  service  is 
desired; 

(2)  The  name  and  post  office  address 
of  the  applicant; 

(3)  Identification  of  the  party  that  will 
be  responsible  for  payment  of  all 
services  rendered  in  response  to  the 
request; 

(4)  The  type  of  equipment  or  utensil 
presented  for  evaluation; 

(5)  The  date(s)  on  which  service  is 
requested  to  be  performed;  and 

(6)  The  signature  of  the  applicant  (or 
the  signature  and  title  of  the  applicant's 
representative)  and  date  of  the  request. 

(b)  Notice  of  eligibility  for  service.  The 
applicant  for  service  will  be  notified 
whether  the  applicant's  application  is 
approved. 

§  54.1 009    Order  of  furnishing  service. 

Service  under  the  regulations  shall  be 
furnished  to  applicants,  insofar  as 


practicable  and  subject  to  the 
availability  of  qualified  design  review 
specialist,  in  the  order  in  which 
requests  therefor  are  received,  insofar  as 
consistent  with  good  management, 
efficiency  and  economy.  Precedence 
will  be  given,  when  necessary,  to 
requests  made  by  any  government 
agency  and  to  requests  for  appeal 
service  under  §  54.1021. 

§54.1010    When  request  for  service 
deemed  made. 

A  request  for  service  under  the 
regulations  shall  be  deemed  to  be  made 
when  received  by  the  Branch.  Records 
showing  the  date  and  time  of  the  request 
shall  be  maintained. 

§  54.101 1    Withdrawal  of  applk»tk>n  or 
request  for  service. 

An  application  or  a  request  for  service 
under  the  regulations  may  be 
withdrawn  by  the  applicant  at  any  time 
before  the  application  is  approved  or 
prior  to  performance  of  service.  The 
applicant  shall  be  responsible  for 
payment,  in  accordance  with  §§  54.1028 
and  54.1029,  of  any  expenses  already 
inciured  by  the  Agricultural  Marketing 
Service  in  connection  therewith. 

§54.1012    Authority  of  agent 

Proof  of  the  authority  of  any  person 
making  an  application  or  a  request  for 
service  under  the  regidations  on  behalf 
of  any  other  person  may  be  required  at 
the  discretion  of  the  Deputy 
Administrator  or  Chief  or  other 
employee  receiving  the  application  or 
request  under  §  54.1008. 

§54.1013    When  an  applk»tk>n  may  be 
rejected. 

(a)  An  application  or  a  request  for 
service  may  be  denied  by  the  design 
review  specialist,  with  the  concurrence 
of  the  Deputy  Administrator  or  Chief: 

(1)  For  administrative  reasons  such  as 
the  non-availability  of  personnel  to 
perform  the  service; 

(2)  In  case  the  application  or  request 
relates  to  equipment  or  utensils  which 
are  not  eligible  for  ser\nce  under 
§54.1006; 

(3)  The  applicant  fails  to  meet  either 
the  application  requirements  prescribed 
in  this  subpart  or  the  conditions  for 
receiving  such  service; 

(4)  The  equipment  or  utensil  is  owned 
by,  or  located  on  the  premises  of,  a 
person  currentlv  denied  the  benefits  of 
the  Act; 

(5)  The  applicant  has  substantial 
financial  ties  to  a  person  who  is 
currently  denied  the  benefits  of  the  Act, 
or  who  has  been  adjudged,  in  an 
administrative  or  judicial  proceeding, 
responsible  in  any  way  for  a  current 
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denial  of  benefits  of  the  Act  to  any  other 
person. 

(6)  The  applicant  is  currently  denied 
services  under  the  Act. 

(7)  Any  fees  billed  to  the  applicant  are 
not  paid  within  30  days;  or 

(8)  The  applicant  has  failed  to  comply 
with  the  Act  or  this  subpart  or  with  the 
instructions,  guidelines  or  procedures 
issued  hereunder. 

(b)  The  Chief  shall  provide  notice  to 
an  applicant  whose  application  is 
rejected,  and  shall  explain  the  reason(s) 
for  the  rejection.  If  such  notification  is 
made  verbally,  written  confirmation 
may  be  provided. 

§  54. 1 01 4    Accessibility  of  equipmsnt  and 
utensils;  access  to  establishments. 

(a)  The  applicant  shall  cause 
equipment  and  utensils  to  be  made 
easily  accessible  for  examination  and  to 
be  so  placed,  with  adequate 
illumination  to  facilitate  evaluation  for 
compliance.  The  applicant  shall  furnish 
or  make  available  any  necessary  tools; 
such  as  borosc;ope,  profilometer, 
disassembly  tools,  ladders,  radius 
gauges,  and  the  like;  necessary  to 
complete  the  evaluation. 

(b)  Supervisors  of  USDA  design 
review  specialists  responsible  for 
maintaining  uniformity  and  accuracy  of 
service  under  the  regulations  shall  have 
access  to  all  parts  of  establishments 
covered  by  approved  applications  for 
service  under  the  regulations,  for  the 
purpose  of  examining  all  equipment  or 
utensils  in  the  establishments  which 
have  been  or  are  to  be  evaluated  for 
compliance  with  standards  or  which 
bear  any  marks  of  compliance. 

§  54.1 01 5    Official  reports,  forms,  and 
certificates. 

(a)  Report  The  design  review 
specialist  shall  prepare,  sign,  and  issue 


a  narrative  report  covering  the 
observations,  comments  and 
recommendations  based  on  the 
evaluation  for  conformance  with 
standards  of  equipment  and  utensils  as 
provided  for  in  §  54.1005  and  indicate 
the  fees  and  other  charges  incurred  for 
the  services  rendered. 

(b)  Forms  Form  DA-161  is  the  official 
certificate  for  equipment  or  utensils 
evaluated  and  is  accepted  under  the 
regulations.  Issuance  of  this  certificate  is 
optional  at  the  request  of  the  applicant. 

(c)  Distribution  The  original  report 
and  official  certificate  (if  requested) 
shall  be  delivered  or  mailed  to  the 
applicant  or  other  persons  designated  by 
the  applicant.  Other  copies  shall  be 
forwarded  as  required  by  agency, 
program,  and  branch  instructions. 
Additional  copies  will  be  furnished  to 
any  person  financially  interested  in  the 
equipment  or  utensil  involved  with  the 
concurrence  of  the  applicant  and  upon 
payment  of  ff»es,  as  provided  in 
«?«?"54.1028and  54.1029. 

§  54.1016    Advance  information  concerning 
service  rendered. 

Upon  request  of  any  applicant,  all  or 
any  part  of  the  contents  of  any  report 
issued  to  the  applicant  under  the 
regulations,  or  other  notification 
concerning  the  determination  of 
compliance  of  equipment  or  utensils  for 
such  applicant  may  be  transmitted  by 
facsimile  transmission  to  the  applicant, 
or  to  any  person  designated  by  the 
applicant  at  the  applicant's  expense. 

§  54.1 01 7     Authority  to  use  official 
identification. 

The  Chief  may  authorize  an  applicant 
or  any  persons  designated  by  the 
applicant  to  use  the  official 
identification  symbol  to  mark 


equipment  or  utensils,  or  for  display  in 
descriptive  or  promotional  materials 
providing  the  equipment  or  utensils  is 
evaluated  pursuant  to  this  subpart  and 
found  to  be  in  compliance. 

§  54.1 01 8    Form  of  official  identification 
and  approval  for  use. 

(a)  The  official  identification  symbol 
approved  for  use  on  equipment, 
utensils,  or  descriptive  or  promotional 
materials  shall  appear  in  the  form  and 
design  shown  in  Figure  1. 

(b)  The  official  identification  symbol 
on  equipment  or  utensils  shall  be 
displayed  by  etching  or  the  placement 
of  a  non-removable  sticker  located  in 
close  proximity  to  the  equipment 
identification  plate. 

(c)  The  official  identification  symbol 
shall  be  sufficiently  large  to  be 
identifiable  and  legible. 

(d)  The  official  identification  symbol 
shall  not  be  used  in  descriptive  and 
promotional  materials  without  prior 
approval  by  the  Chief  The  official 
identification  symbol,  if  used,  on  the 
descriptive  or  promotional  materials 
shall  be  printed  as  part  of  the  text  or 
format. 

(e)  An  applicant  shall  submit  to  the 
Chief  of  the  Dair>'  Grading  Branch.  Dairy 
Programs,  Agricultural  Marketing 
.Service,  U.S.  Department  of  Agriculture. 
PO  Box  96456,  Washington,  DC  20090- 
6456.  an  application,  if  one  is  not  on 
file,  requesting  approval  to  use  the 
official  identification  symbol  on 
officially  accepted  equipment  and  in 
descriptive  or  promotional  materials. 
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BILLING  CODE  3410-02-C 

§  54.1019    Renewal  of  acceptance 
certification. 

Any  equipment  and  utensil  which  has 
been  issued  a  report  or  certification 
stating  acceptance  of  compliance,  or 
approval  to  display  official 
identification  shall  resubmit  the  design 
and  fabrication  details  of  the  equipment 
or  utensil  whenever  a  change  of  design 
or  fabrication  has  occurred  but  in  no 
case  longer  than  four  years  after  the  date 
of  the  most  recent  report  stating 
acceptance  of  compliance.  If  no  design 
or  fabrication  changes  have  been  made, 
the  applicant  may  submit  a  certificate  of 
conformance  signed  by  the  chief 


engineering  officer  and  the  chief 
executive  officer  of  the  company  stating 
that  no  design  changes  have  been  made 
to  the  specified  equipment  or  utensil. 

§  54. 1 020    Appeal  service;  marking 
equipment  or  utensils  on  appeal; 
requirements  for  appeal;  certain 
determinations  not  appealable. 

(a)  Appeal  service  is  a  re-evaluation  of 
the  compliance  of  a  piece  of  equipment, 
portion  of  a  piece  of  equipment,  or 
utensil  to  design  or  fabrication  criteria 
according  to  the  standards  prescribed  by 
this  subpart. 

(b)  Only  the  original  applicant  or  their 
representative  may  request  appeal 
service  requesting  a  reevaluation  on  the 


original  determination  of  the  design  and 
fabrication  of  the  equipment  or  utensil 
for  compliance  with  the  standards 
specified  in  this  subpart. 

(c)  Appeal  service  will  not  be 
furnished  for: 

(1)  A  piece  of  equipment,  portion  of 
a  piece  of  equipment,  or  utensil  which 
has  been  altered  or  has  undergone  a 
material  change  since  the  original 


service. 


(2)  For  the  purpose  of  obtaining  an 
up-to-date  report  or  certificate  which 
does  not  involve  a  question  as  to  the 
correctness  of  the  original  service  for  the 
piece  of  equipment,  portion  of  a  piece 
of  equipment,  or  utensil. 
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§  54.1021     Request  for  appeal  service. 

(a)  Except  as  otherwise  provided  in 
§54.1020,  an  applicant  or  other  persons 
who  have  a  financial  interest  in  a  piece 
of  equipment,  portion  of  a  piece  of 
equipment,  or  utensil  under  the 
regulations  may  request  appeal  service 
when  the  applicant  or  other  persons 
who  have  a  financial  interest  in  a  piec:e 
of  equipment,  portion  of  a  piece  of 
equipment,  or  utensil  disagree  with  the 
determination  as  to  compliance  with  the 
standard  of  the  piece  of  equipment, 
portion  of  a  piece  of  equipment,  or 
utensil  as  documented  in  the  applicable 
report. 

(b)  A  request  for  appeal  service  shall 
be  filed  with  the  Chief,  directly  or 
through  the  design  review  specialist 
who  performed  the  original  ser\'ice.  The 
request  shall  state  the  reasons  for  the 
disagreement  with  the  original 
determination  aiid  may  be  accompanied 
by  a  copy  of  any  previous  certificate  or 
report,  or  any  other  information  which 
the  applicant  may  have  received 
regarding  the  piece  of  equipment, 
portion  of  a  piece  of  equipment,  or 
utensil  at  the  time  of  the  original 
service.  Such  request  may  be  made 
orally  (including  by  telephone)  or  in 
writing  (including  by  facsimile 
transmission).  If  made  orally,  the  Dairy 
Grading  Branch  employee  receiving  the 
request  may  require  that  it  be  confirmed 
in  writing. 

§54.1022    When  request  for  appeal  service 
may  be  withdrawn. 

A  request  for  appeal  service  may  be 
withdrawn  by  the  applicant  at  any  time 
before  the  appeal  service  has  been 
performed,  upon  payment  of  any 
expenses  already  incurred  under  the 
regulations  by  the  Branch  in  connection 
therewith 

§54.1023    Denial  or  withdrawal  of  appeal 
service. 

A  request  for  appeal  service  may  be 
rejected  or  such  service  may  be 
otherwise  denied  to  or  withdrawn  from 
any  person  in  accordance  with  the 
procedure  set  forth  in  *»  54.1013(a).  if  it 
appears  that  the  person  or  product 
involved  is  not  eligible  for  appeal 
service  under  *»  54  1020.  or  that  the 
identity  of  the  piece  of  equipment, 
portion  of  a  piece  of  equipment,  or 
utensil  has  been  lost;  or  for  any  of  the 
causes  set  forth  in  §  54.1013(a) 

§  54.1 024    Who  shall  perform  appeal 
service. 

Appeal  service  for  equipment  or 
utensils  shall  be  performed  by  the  (;hief 
or  a  design  review  specialist  designated 
by  the  Clhief  No  design  review 
specialist  may  perform  appeal  service 


for  any  piece  of  equipment,  portion  of 
a  piece  of  equipment  or  utensil  for 
which  the  original  design  review 
specialist  performed  the  initial 
evaluation  service. 

§54.1025    Appeal  reports. 

After  appeal  service  has  been 
performed  for  any  piece  of  equipment, 
portion  of  a  piece  of  equipment  or 
utensils,  an  official  report  shall  be 
prepared,  signed,  and  issued  referring 
specifically  to  the  original  report  and 
stating  the  determination  of  the  re- 
evaluation  of  compliance  of  the  piece  of 
equipment,  portion  of  a  piece  of 
equipment  or  utensil. 

§  54. 1 026    Superseded  reports. 

The  appeal  report  shall  supersede  the 
original  report  which,  thereupon,  shall 
become  null  and  void  for  that  portion  of 
the  report  pertaining  to  the  appeal 
service  and  shall  not  thereafter  be 
deemed  to  show  the  compliance  of  the 
equipment  or  utensils  described  therein. 
However,  the  fees  charged  for  the 
original  service  shall  not  be  remitted  to 
the  applicant  who  filed  the  appeal. 

§  54.1 027    Application  of  ott>er  regulations 
to  appeal  aervice. 

The  regulations  in  §54.1001  through 
54.1019  and  §  54.1028  through  54.1034 
shall  apply  to  appeal  service  except 
in.sofar  as  they  are  inapplicable. 

§  54. 1 028    Fees  and  ottwr  charges  for 
service. 

Fees  and  other  charges  equal  as  nearly 
as  may  be  to  the  cost  of  the  services 
rendered  shall  be  assessed  and  collected 
from  applicants  in  accordance  with  the 
provisions  for  Fees  and  Charges  set  forth 
in  7  CFR  Part  58.  Subpart  A,— 
Regulations  Governing  the  Inspection 
and  Grading  Services  of  Manufactured 
or  Processed  Dairy  Products,  §  58.38. 
§58.39.  §58.41.  §58.42.  and  §58.43,  as 
appropriate. 

§  54. 1 029    Payment  of  fees  and  other 
charges. 

Fees  and  other  charges  for  service 
shall  be  paid  upon  receipt  of  billing  for 
fees  and  other  charges  for  service.  The 
applicant  shall  remit  by  check,  draft,  or 
money  order,  made  payable  to  the 
,\gricultural  Marketing  Service.  USDA. 
payment  for  the  service  in  accordance 
with  directions  on  the  billing,  and  such 
fees  and  charges  shall  be  paid  in 
advance  if  required  by  the  official 
design  review  specialist  or  other 
authorized  official. 

§54.1030    identification. 

All  official  design  review  specialists 
and  supervisors  shall  have  their 
Agricultural  Marketing  Service 


identification  cards  in  their  possession 
at  all  times  while  they  are  performing 
any  function  under  the  regulations  and 
shall  identify  themselves  by  such  cards 
upon  request. 

§54.1031     Errors  in  service. 

When  a  design  review  specialist, 
supervisor,  or  other  responsible 
employee  of  the  Branch  has  evidence  of 
inaccurate  evaluation,  or  of  incorrect 
certification  or  other  incorrect 
determination  or  identification  as  to  the 
compliance  of  a  piece  of  equipment  or 
utensil,  such  person  shall  report  the 
matter  to  the  Chief  The  Chief  will 
investigate  the  matter  and.  if  deemed 
advisable,  will  report  any  material 
errors  to  the  owner  or  the  owner's  agent. 
The  Chief  shall  take  appropriate  action 
to  correct  errors  found  in  the 
determination  of  compliance  of 
equipment  or  utensils,  and  the  Chief 
shall  take  adequate  measures  to  prevent 
the  recurrence  of  such  errors. 

§  54.1 032    Denial  or  withdrawal  of  service. 

(a)  For  misconduct — II]  Bases  for 
denial  or  withdrawal.  An  application  or 
a  request  for  service  may  be  rejected,  or 
the  benefits  of  the  service  may  be 
otherwise  denied  to,  or  withdrawn  from, 
any  person  who.  or  whose  employee  or 
agent  in  the  scope  of  the  person's 
employment  or  agency: 

(i)  Has  wilfully  made  any 
misrepresentation  or  has  committed  any 
other  fraudulent  or  deceptive  practice  in 
connection  with  any  application  or 
request  for  service  under  the 
regulations; 

(ii)  Has  given  or  attempted  to  give,  as 
a  loan  or  for  any  other  purpose,  any 
money,  favor,  or  other  thing  of  value,  to 
any  employee  of  the  Department 
authorized  to  perform  any  function 
under  the  regulations; 

(iii)  Has  interfered  with  or  obstructed, 
or  attempted  to  interfere  with  or  to 
obstruct,  any  employee  of  the 
Department  in  the  performance  of  duties 
under  the  regulations  by  intimidation, 
threats,  assaults,  abuse,  or  any  other 
improper  means; 

(iv)  Has  knowingly  falsely  made, 
issued,  altered,  forged,  or  counterfeited 
any  official  certificate,  memorandum, 
mark,  or  other  identification; 

(v)  Has  knowingly  uttered,  published, 
or  used  as  true  any  such  falsely  made, 
issued,  altered,  forged,  or  counterfeited 
certificate,  memorandum,  mark  or 
identification: 

(vi)  Has  knowingly  obtained  or 
retained  possession  of  any  such  falsely 
made,  issued,  altered,  forged,  or 
counterfeited  certificate,  memorandum, 
mark  or  identification,  or  of  any 
equipment  or  utensil  bearing  any  such 


falsely  made,  issued,  altered,  forged,  or 
counterfeited  mark  or  identification; 

(vii)  Has  applied  the  designation 
"USDA  Accepted  Equipment".  "AMS 
Accepted  Equipment".  "USDA 
Approved  Equipment".  "AMS 
Approved  Equipment",  "Approved  By 
USDA".  "Approved  By  AMS". 
"Accepted  By  USDA".  "Accepted  By 
AMS".  "USDA  Approved",  "USDA 
Accepted".  "AMS  Approved".  "AMS 
Accepted",  or  any  other  variation  of 
wording  which  states  or  implies  official 
sanction  by  the  United  States 
Department  of  Agriculture  by  stamp,  or 
brand  directly  on  emy  equipment  or 
utensil,  or  used  as  part  of  any 
promotional  materials  which  has  not 
been  inspected  and  deemed  in 
compliance  with  this  subpart;  or, 

(viii)  Has  in  any  manner  not  specified 
in  this  paragraph  violated  subsection 
203(h)  of  the  AMA:  Provided,  That 
paragraph  (a)(l)(vi)  of  this  section  shall 
not  be  deemed  to  be  violated  if  the 
person  in  possession  of  any  item 
mentioned  therein  notifies  the  Deputy 
Administrator  or  Chief  without  such 
delay  that  such  person  has  possession  of 
such  item  and,  in  the  case  of  an  official 
identification,  surrenders  it  to  the  Chief 
and,  in  the  case  of  any  other  item, 
surrenders  it  to  the  Deputy 
Administrator  or  Chief  or  destroys  it  or 
brings  it  into  compliance  with  the 
regulations  by  obliterating  or  removing 
the  violative  features  under  supervision 
of  the  Deputy  Administrator  or  Chief 
And  provided  further.  That  paragraphs 
(a)(1)  (ii)  through  (vii)  of  this  section 
shall  not  be  deemed  to  be  violated  by 
any  act  committed  by  any  person  prior 
to  the  making  of  an  application  of 
service  under  the  regulations  by  the 
principal  person.  An  application  or  a 
request  for  service  may  be  rejected  or 
the  benefits  of  the  service  may  be 
otherwise  denied  to,  or  withdrawn  from, 
any  person  who  operates  an 
establishment  fpr  which  such  person 
has  made  application  for  service  if  with 
the  knowledge  of  such  operator,  any 
other  person  conducting  any  operations 
in  such  establishment  has  committed 
any  of  the  offenses  specified  in 
paragraphs  (a)(1)  (i)  through  (vii)  of  this 
section  after  such  application  was  made. 
Moreover,  an  application  or  a  request 
for  service  made  in  the  name  of  a  person 
otherwise  eligible  for  service  under  the 
regulations  may  be  rejected,  or  the 
benefits  of  the  service  may  be  otherwise 
denied  to,  or  withdrawn  from,  such  a 
person. 

(A)  In  case  the  service  is  or  would  be 
performed  at  an  establishment  operated: 

(I)  By  a  corporation,  partnership,  or 
other  person  from  whom  the  benefits  of 


the  service  are  currently  being  withheld 
under  this  paragraph,  or 

(2)  By  a  corporation,  partnership,  or 
other  person  having  an  officer,  director, 
partner,  or  substantial  investor  from 
whom  the  benefits  of  the  service  are, 
currently  being  withheld  and  who  has 
any  authority  with  respect  to  the 
establishment  where  service  is  or  would 
be  performed;  or 

(B)  In  case  the  service  is  or  would  be 
performed  with  respect  to  any  product 
in  which  any  corporation,  partnership, 
or  other  person  within  paragraph 
(a)(l)(viii)(A)(l)  of  this  section  has  a 
contract  or  other  financial  interest. 

(2)  Procedure.  All  cases  arising  under 
this  paragraph  shall  be  conducted  in 
accordance  with  the  Rules  of  Practice 
Governing  Formal  Adjudicatory 
Proceedings  Instituted  by  the  Secretary 
Under  Various  Statutes  set  forth  in  7 
CFR  §§  1.130  through  1.151  and  the 
Supplemental  Rules  of  Practice  in  part 
50.  7  CFR  §50.1  etseq. 

(b)  Filing  of  records.  The  final  orders 
in  formal  proceedings  under  paragraph 
(a)  of  this  section  to  deny  or  withdraw 
the  service  imder  the  regulations  (except 
orders  required  for  good  cause  to  be 
held  confidential  and  not  cited  as 
precedents)  and  other  records  in  such 
proceedings  (except  those  required  for 
good  cause  to  be  held  confidential)  shall 
be  filed  with  the  Hearing  Clerk  and  shall 
be  available  for  inspection  by  persons 
having  a  proper  interest  therein. 

§54.1033    Confidential  treatment. 

Every  design  review  specialist 
providing  service  under  these 
regulations  shall  keep  confidential  all 
information  secured  and  not  disclose 
such  information  to  any  person  except 
an  authorized  representative  of  the 
Department. 

§  54.1034    0MB  control  numbers  assigned 
pursuant  to  the  Paperwork  Reduction  Act. 

The  following  control  number  has 
been  assigned  to  the  information 
collection  requirements  in  7  CFR  Part 
54,  Subpart  C,  by  the  Office  of 
Management  and  Budget  pursuant  to  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35). 


7  CFR  section  where  re- 
quirements are  descritied 


Current 

OMB 

control  No. 


54.1008(a) 
54.1017  .... 
54.1018(e) 

54.1019  .... 

54.1020  .... 

54.1021  .... 


0581-0126 
0581-0126 
0581-0126 
0581-0126 
0581-0126 
0581-0126 


Dated:  June  1.  2000, 

Barry  L.  Carpenter. 

Deputy  Administrator.  Livestock  and  Seed 
Program. 

|FR  Doc.  00-14113  Filed  6-5-00;  8:45  amj 

BILUNG  CODE  3410-02-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Doclcet  No.  2000-SW-O^AD] 

Airworthiness  Directives;  MD 
Helicopters,  Inc.  Model  MD-900 
Helicopters 

agency:  Federal  Aviation 
Administration.  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  for  MD  Helicopters,  Inc. 
(MDHI)  Model  MD-900  helicopters.  The 
AD  would  require  modifying  the  non- 
rotating  swashplate  assembly  and  re- 
identifying  it  and  the  swashplate 
assembly  with  a  new  part  number  (P/N). 
The  AD  would  also  require  creating  a 
component  history  card  or  equivalent 
record  to  track  the  life  of  the  newly 
identified  non-rotating  swashplate 
assembly  and  establishing  a  life  limit  of 
1800  hours  time-in-service  (TIS).  In 
addition,  the  AD  would  require 
inspecting  and  modifying,  if  necessary, 
the  longitudinal  drive  link  assembly. 
This  proposal  is  prompted  by  reports  of 
damage  to  the  longitudinal  drive  link 
assembly  caused  by  the  sharp  inner 
edge  of  the  bushing  in  the  non-rotating 
swashplate  assembly.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  damage  to  the 
longitudinal  drive  link,  loss  of  control  of 
the  main  rotor  system,  and  subsequent 
loss  of  control  of  the  helicopter. 
DATES:  Comments  must  be  received  on 
or  before  August  7.  2000. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Office  of  the 
Regional  Counsel.  Southwest  Region, 
Attention:  Rules  Docket  No.  200Q-SW- 
03-AD.  2601  Meacham  Blvd..  Room 
663,  Fort  Worth,  Texas  76137.  You  may 
also  send  comments  electronically  to 
the  Rules  Docket  at  the  following 
address:  9-asw-adcomments@faa.gov. 
Comments  may  be  inspected  at  the 
Office  of  the  Regional  Counsel  between 
9  a.m.  and  3  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 
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FOR  FURTHER  INFORMATION  CONTACT:  Cireg 
DiLiboni.  Aviation  .Safctv  EiigintHT, 
FAA,  Los  Angnlos  Aircraft  Certification 
Office.  Airfranit'  Flranch,  39tiO 
Paramount  Blvd..  Ixikt-wood.  Clalifornia 
90712,  tolt^phom;  (562)  627-52:U,  fax 
(562) 827-5210. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited  , 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
thev  may  desire  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above  All 
i:ommunications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  c:onsidered  before  taking 
action  on  the  propo.sed  rule.  The 
proposals  cimtained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  b»?  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  bt?  filed  in  the  Rules 
Docket. 

{^ommenters  wishing  the  [•'AA  to 
acknowledge  receipt  of  their  mailed 
comments  submitted  in  response  to  this 
notit:e  must  submit  a  self-addressed. 
Stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Dockttt  No.  2000-SVV- 
OH-AD."  The  postcard  will  be  date 
stamped  and  returned  to  the 
commonter 

Availability  of  NPRMs 

Any  person  mav  obtain  a  copv  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Office  of  the  Regional  Counsel, 
Southwest  Region.  Attention:  Rules 
Docket  No   200(>-SVV-0;5-AD,  2601 
Meac:ham  Blvd  .  Room  t>6;J,  Fort  Worth, 
Texas  7hi:i7 

Discussion 

This  document  proposes  the  adoption 
of  a  new  AD  for  MDHl  Model  MD-9()0 
helicopters,  serial  numbers  0008 
through  00H8  The  AD  would  require 
modifying  the  non-rotating  swashplate 
and  re-identifving  it  and  the  swashplate 
assembly  with  a  new  I'/N  The  AD 
would  also  require  creating  or 
modifying  the  existing  component 
history  card  or  e(|uivalent  record  to 
track  tht!  life  of  the  newly  identified 


non-rotating  swashplate  assembly  and 
establishing  a  life  limit  of  1800  hours 
TIS.  In  addition,  the  AD  would  require 
inspecting  and  modifying,  if  necessar\'. 
the  longitudinal  drive  link  assembly. 
This  proposal  is  prompted  by  reports  of 
damage  to  the  longitudinal  drive  link 
assembly  The  damage  is  caused  by  the 
small  clearance  between  the  non- 
rotating  swashplate  bushing  and  the 
longitudinal  drive  link  combined  with 
the  sharp  outer  edges  of  the  non-rotating 
swashplate  bushing.  This  condition,  if 
not  corrected,  could  result  in  damage  to 
the  longitudinal  drive  link,  loss  of 
control  of  the  main  rotor  system,  and 
subsequent  loss  of  control  of  the 
helicopter. 

The  FAA  has  reviewed  MDHl  Service 
Bulletin  SB90a-071.  dated  January  10. 
2000  (SB),  which  describes  procedures 
for  reworking  of  the  bushing  in  the  non- 
rotating  swashplate  assembly,  re- 
identifying  the  swashplate  and  the  non- 
rotating  swashplate  assemblies,  and 
inspecting  and  repairing  the 
longitudinal  drive  link  assembly. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  MDHl  Model  MD-900 
helicopters  of  the  same  type  design,  the 
proposed  AD  would  require  the 
following: 

•  Within  the  next  100  hours  TIS  or  3 

months,  whichever  occurs  first, 

•  Modif\'  the  non-rotating  swashplate 

assembly,  P/N  900C2010192-in 
and  reidentifv  as  P/N 
900C201 01 92-113  after 
modification; 

•  Re-identify  swashplate  assembly,  P/N 

900(:i 010004-1 25,  as  P/N 
900(;i010004-127; 

•  Create  or  modify  the  existing 

component  history  card  or 
equivalent  record  to  track  the  life  of 
the  newly  identified  non-rotating 
swashplate  assembly,  P/N 
90OC:2010192-113,  including  the 
hours  TIS  accumulated  when  it  was 
identified  as  P/N  900C2010192- 
111: 

•  Visually  and  dye-penetrant  inspect 

and  modif\'.  if  necessary,  the 
longitudinal  drive  link  assembly.  P/ 
N  90(K:2010212-101. 

•  Establish  a  life  limit  of  1800  hours  TIS 

for  the  non-rotating  swashplate 
assembly,  P/N  900C201 0192-1 13. 
The  actions  would  be  required  to  be 
accomplished  in  accordance  with  the 
.SB  described  previously. 

The  FAA  estimates  that  28  helicopters 
of  I'  S  registry  would  be  affected  by  this 
proposed  AD.  that  it  would  take 
approximately  2  work  hours  per 
helicopter  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 


is  S60  per  work  hour.  Required  parts 
would  cost  approximately  $1164  per 
helicopter.  Based  on  these  figures,  the 
total  cost  impact  of  the  proposed  AD  on 
U.S.  operators  is  estimated  to  be 
535,952. 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above.  1 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  128Qp';  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034>ebruar>'26.  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follotvs: 

Authority:  4')  \'  S.C.  106(g),  401i;t,  44701 

i  39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

MD  Helicopters  Inc.:  Docket  No  2000-SW- 
Ol-AO 

Applicability  Modt-I  MD-<«)0  helicopters. 
SHrial  numbers  0008  through  0068, 
cerlifK  atHfi  in  any  category. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  l)een 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
.■\D  For  helicopters  that  have  Ijeen  modified, 
altered,  or  repaired  so  that  the  performance 


of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and  if  the  unsafe  condition  has  not 
been  eHminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  damage  to  the  longitudinal 
drive  link,  loss  of  control  of  the  main  rotor 
system,  and  subsequent  loss  of  control  of  the 
helicopter,  accomplish  the  following: 

(a)  Within  the  next  100  hours  time-in- 
service  (TIS)  or  3  months,  whichever  occurs 
first: 

(1)  Modify  the  non-rotating  swashplate 
assembly,  part  number  (P/N)  900C2010192- 
111,  in  accordance  with  the  Accomplishment 
Instructions,  paragraphs  2.A.(1).  and  2. A. (2)., 
of  MD  Helicopters  (MDHl)  Senice  Bulletin 
SB900-071,  dated  January  10,  2000  (SB). 

(2)  Re-identify  swashplate  assembly.  P/N 
900C1010004-125.  as  P/N  900Cl01o6o4-127, 
and  non-rotating  swashplate  assembly.  P/N 
900C2010192-111, as  P/N  900C201 0192-1 13 
using  contrasting  color  permanent  ink.  When 
the  ink  is  dry.  apply  varnish  over  the  P/N. 

(3)  Create  or  modify  the  existing 
component  history  card  or  equivalent  record 
to  track  the  life  of  the  non-rotating 
swashplate  assembly,  P/N  900C2010192-113. 
Include  the  hours  TIS  accumulated  when 
P/N  9OOC2010192-113  was  identified  as  P/N 
900C2010192-111. 

(4)  Visually  and  dye-penetrant  inspect  the 
longitudinal  drive  link  assembly,  P/N 
900C2010212-101,  for  gouging  and  cracking 
in  accordance  with  the  Accomplishment 
Instructions,  paragraph  2.8.(1).  and  2.B.(2).  of 
the  SB  except  that  returning  scrap  parts  to 
MDHl  is  not  required  bv  this  AD. 

(i)  If  a  crack  is  found,  before  further  flight, 
replace  the  longitudinal  drive  link  assembly. 
P/N  9OOC2010212-101.  with  an  airworthy  ' 
longitudinal  drive  link  assembly. 

(ii)  If  gouging  is  found,  modify  the 
longitudinal  drive  link  assembly,  P/N 
900C2010212-101,  in  accordance  with  the 
Accomplishment  Instructions,  paragraph 
2.B.(3).  oftheSB. 

(b)  This  AD  revises  the  Airworthiness 
Limitations  Section  of  the  applicable 
maintenance  manual  by  establishing  a 
retirement  life  of  1800  hours  TIS  for  the  non- 
rotating  swashplate  assembly.  P/N 
9O0C2010192-113. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Los 
Angeles  Aircraft  Certification  Office. 
Operators  shall  submit  their  requests  through 
an  FAA  Principal  Maintenance  Inspector, 
who  may  concur  or  comment  and  then  send 
it  to  the  Manager,  Los  Angeles  Aircraft 
Certification  Office. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  Aircraft 
Certification  Office. 


(d)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and'21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  helicopter  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Fort  Worth,  Texas,  on  Mav  25. 
2000. 

Eric  Bries, 

Acting  Manager,  Rotorcraft  Directorate. 
Aircraft  Certification  Service. 
[FR  Doc.  00-14195  Filed  6-5-00:  8:45  am] 
BILUNG  CODE  4S10-13-U 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

15  CFR  Part  922 

Correction  to  the  Florida  Keys  National 
Marine  Sanctuary  Regulations 

AGENCY:  National  Marine  Sanctuaries 
Program  (NMSP),  National  Ocean 
Service  (NOS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Department  of  Commerce  (DOC). 
ACTION:  Proposed  rule;  correction 

SUMMARY:  The  National  Oceanic  and 
Atmospheric  Administration  (NOAA)  is 
adding  language  to  a  Proposecl  Rule 
concerning  the  Florida  Keys  National 
Marine  Sanctuary  (Docket  No. 
O005100129-O12'o-Ol)  that  was 
published  in  the  Federal  Register  on 
May  18,  2000  (Volume  65,  Niunber  97. 
Pages  31633-31680),  to  provide 
additional  information  in  response  to 
the  requirements  of  the  Paperwork 
Reduction  Act. 

DATES:  Comments  on  this  correction 
may  be  submitted  with  comments  on 
the  proposed  rule  which  will  be 
considered  if  received  by  July  31,  2000. 
ADDRESSES:  Written  comments  must  be 
submitted  to  Sanctuary  Superintendent, 
Florida  Keys  National  Marine 
Sanctuary.  P.O.  Box  500368,  Marathon. 
Florida,  33050.  Comments  may  also  be 
sent  by  facsimile  to:  (305)  743-2357. 
Comments  will  not  be  considered  if 
submitted  by  e-mail  or  internet. 
FOR  FURTHER  INFORMATION  CONTACT: 
Billy  Causey,  Sanctuary  Superintendent, 
at  (305)  743-2437, 
SUPPLEMENTARY  INFORMATION:  The 
following  new  paragraph  is  to  be  added 
to  the  second  paragraph  in  the 
classification  section  for  the  Paperwork 
Reduction  Act,  on  page  31670: 

'  'Collection-of-information 
requirements  for  certification  of 
preexisting  leases,  licenses,  permits, 
approvals,  or  other  authorizations  in 
National  Marine  Sanctuaries,  have  been 


approved  under  OMB  #0648-0141.  The 
proposed  rule  would  apply  the 
certification  requirement  of  Section 
922.168  to  holders  of  preexisting  leases, 
licenses,  permits,  approvals,  or  other 
authorizations,  in  the  boundar>' 
expansion  area  of  the  Tortugas 
Ecological  Reserve.  The  estimated 
response  time  for  this  requirement  is  30 
minutes." 

In  addition,  the  following  language  is 
to  be  added  to  the  end  of  the 
classification  section  for  the  Paperwork 
Reduction  Act,  also  at  page  31670: 

"Send  comments  on  these  or  any 
other  aspects  of  the  collection  of 
information  to  Billy  Causey,  Sanctuary 
Superintendent,  Florida  Keys  National 
Marine  Sanctuary,  P.O.  Box  500368, 
Marathon,  Florida.  33050;  and  to  OMB 
at  the  Office  of  Information  and 
Regulatory  Affairs.  Office  of 
Management  and  Budget,  Washington, 
D.C.,  20503  (Attention:  NOAA  Desk 
Officer)." 

Authority:  DSEIS/SMP  is  developed 
pursuant  to  section  304(a)(2)  of  the  NMSA. 
16  U.S.C.  Sec.  1434(a)(2).  consistent  with, 
and  in  fulfillment  of  the  requirements  of  the 
National  Environmental  Policy  Act  of  1969. 
(Federal  Domestic  .Assistance  Catalog 
Number  11.429  Marine  Sanctuary  Program) 

Dated:  June  1,  2000. 
Ted  Lillestolen, 

Deputy  Assistant  Administrator  for  Ocean 
Senices  and  Coastal  Zone  Managempnt 
IFR  Doc.  00-141 16  Filed  6-1-00;  2:40  pm! 

BILUNG  CODE  3510-0»-M 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

27  CFR  Part  9 
[Notice  No.  898] 
RIN  1512-AA07 

Proposal  to  Revise  the  Boundary  of 
the  Walla  Walla  Valley  Vltlcultural  Area 
and  the  Eastern  Boundary  of  the 
Columbia  Valley  Vltlcultural  Area  (99R- 
141P) 

agency:  Bureau  of  Alcohol,  Tobacco 
and  Firearms  (ATF),  Department  of  the 
TreasiuT. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Bureau  of  Alcohol, 
Tobacco  and  Firearms  (ATF)  is 
proposing  to  extend  the  boimdar\'  of  the 
Walla  Walla  Valley  viticultural  area. 
This  proposal  is  the  result  of  petitions 
filed  by  growers  and  winemakers 
located  within  the  existing  area  and  in 
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the  new  area  undor  cniisideratit)n.  ATF 
is  also  proposing  redrawing  a  3-mile 
sjH:tion  of  the  boundan'  of  the  Columbia 
Valley  viticultural  area  so  that  it 
coincides  with  the  boundary  of  the 
Walla  Walla  Valley  viticultural  area. 

ATF  believes  that  establishing 
viticultural  areas  and  authorizing  use  of 
viticultural  area  names  as  appellations 
of  origin  allow  wineries  to  designate  the 
specific  areas  where  the  grapes  used  to 
make  the  wine  were  grown  and  enable 
consumers  to  better  identify  the  wines 
they  purchase. 

DATES:  Written  comments  must  be 
received  by  August  7.  2000. 
ADDRESSES:  Address  written  comments 
to  the  Chief.  Regulations  Division. 
Bureau  of  Alcohol,  Tobacco  and 
Firearms.  650  Massachusetts  Avenue, 
NW,  Washington,  DC  20226.  See  the 
Public  Participation  section  of  this 
notice  for  additional  ways  to  send 
comments.  See  the  Disclosure  section  of 
this  notice  for  the  location  of  our 
Reading  Room. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marjorie  D  Ruhf,  Regulations  Division. 
Bureau  of  Alcohol,  Tobacco  and 
Firearms.  650  Massachusetts  Avenue. 
NW,  Washington.  DC:  20226,  telephone 
(202)  927-8202,  e-mail 
mdruhf@atfhq.atftivas  gov. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  August  23,  1978.  ATF  published 
Treasury  Decision  ATF-53  (43  FT< 
37672,  54624)  revising  regulations  in  27 
CFR  part  4.  These  regulations  allow  the 
establishment  of  definite  American 
viticultural  areas.  The  regulations  also 
allow  the  name  of  an  approved 
viticultural  area  to  be  used  as  an 
appellation  of  origin  in  the  labeling  and 
advertising  of  wine. 

On  October  2,  1979.  ATF  published 
Treasury  Decision  ATF-60  (44  FR 
56692)  which  added  a  new  part  9  to  27 
CFR,  providing  for  the  listing  of 
approved  American  viticultural  areas. 
Section  4.25a(e)(l).  Title  27.  CFR. 
defines  an  American  viticultural  area  as 
a  delimited  grape-growing  region 
distinguishable  by  geographical 
features,  the  boundaries  of  which  have 
been  recognized  and  defined  in  part  9 
Section  4.25a(e)(2)  outlines  the 
procedure  for  establishing  an  American 
viticultural  area.  Any  interested  person 
may  petition  ATF  to  establish  a  grape- 
growing  region  as  a  viticultural  area. 
The  petition  should  include: 

(a)  Evidence  that  the  name  of  the 
proposed  viticultural  area  is  locally 
and/or  nationally  known  as  referring  to 
the  area  specified  in  the  petition; 


(b)  Historical  or  current  evidence  that 
the  boundaries  of  the  viticultural  area 
are  as  specified  in  the  petition; 

(c)  Evidence  relating  to  the 
geographical  features  (climate,  soil, 
elevation,  physical  features,  etc.)  which 
distinguish  the  viticultural  features  of 
the  proposed  area  from  surrounding 
areas; 

(d)  A  description  of  the  specific 
boundaries  of  the  viticultural  area, 
based  on  features  which  can  be  found 
on  United  States  Geological  Survey 
(U.S.G.S.)  maps  of  the  largest  applicable 
scale:  and 

(e)  A  copy  of  the  appropriate  U.S.G.S. 
map(s)  with  the  boundaries  prominently 
marked. 

Original  Designation  of  the  Walla  Walla 
Valley  and  Columbia  Valley 
Viticultural  Areas 

The  Walla  Walla  Valley  viticultural 
area  was  established  by  Treasury 
Decision  (T.D.)  ATF-165  on  February  6, 
1984  (49  FR  4374).  The  original  petition, 
filed  by  the  Walla  Walla  Valley  Wine 
Growers  Association,  had  requested 
designation  of  an  area  of  approximately 
300.000  acres.  At  the  time  of  the  original 
petition,  ATF  had  been  concerned  that 
the  total  area  to  be  designated  was  very 
large  in  proportion  to  the  area  used  for 
viticulture.  ATF  and  the  petitioner 
agreed  to  reduce  the  size  of  the 
proposed  area  to  encompass  only  the 
locations  where  grapes  were  being 
commercially  grown.  As  approved,  the 
Walla  Walla  Viticultural  Area  consisted 
of  approximately  260,000  acres,  and  had 
two  wine  producers  and  60  acres  of 
grapes.  The  area  was  within  the 
counties  of  Walla  Walla  in  Washington 
State  and  Umatilla  in  Oregon. 

Later,  when  the  Columbia  Valley 
viticultural  area  was  designated  (T.D. 
ATF-190,  November  13,  1984,  [49  FR 
44895-44899)).  the  Walla  Walla  Valley 
viticultural  area  was  thought  to  be 
entirely  within  the  Columbia  Valley 
viticultural  area.  In  preparation  for  the 
current  rulemaking,  we  reviewed  the 
maps  in  question  and  discovered  that 
there  is  an  area  approximately  3  miles 
long  where  the  eastern  boundan,'  of  the 
Walla  Walla  Valley  viticultural  area 
extends  beyond  the  eastern  boundary  of 
the  Columbia  Valley  viticultural  area. 
See  our  further  discussion  under  "ATF 
proposal  for  extension  of  the  Columbia 
Valley  viticultural  area. '" 

Petitions  for  Extension  of  the 
Boundaries  of  Walla  Walla  Valley 

ATF  received  a  petition  from  Mr. 
Gaynor  S.  Derby  of  Spring  Valley 
Vineyards,  requesting  that  the  northern 
boundary  of  the  existing  Walla  Walla 
Valley  viticultural  area  be  extended  to 


add  approximately  3500  acres  to  the 
northeastern  part  of  the  approved  area. 
Later,  we  received  a  petition  from  the 
Walla  Walla  Valley  Winegrowers,  a 
group  representing  20  wineries  and 
vineyards  located  within  the  existing 
area  or  within  the  area  they  propose  to 
add.  Mr.  Norm  McKibben  of  Pepper 
Bridge  Winery  submitted  the  petition  on 
behalf  of  the  group.  The  Walla  Walla 
Valley  Winegrowers  propose  to  expand 
the  Walla  Walla  Valley  viticultural  area 
to  include  all  the  area  requested  in  the 
original  petition  and  additional  land  to 
the  north.  The  petitioners  refer  to  the 
evidence  submitted  with  the  original 
petition  to  show  geographic 
distinctiveness  and  name  recognition 
and  provide  supplemental  information. 

If  the  Walla  Walla  Valley  viticultural 
area  were  extended  as  the  Walla  Walla 
Winegrowers  request,  the  area  would 
have  a  total  of  approximately  340,000 
acres,  800  acres  of  grapes,  23  growers 
and  21  wine  producers.  Mr.  Derby,  who 
petitioned  for  a  smaller  extension  of  the 
existing  area,  agreed  to  support  the 
larger  extension  proposed  by  the  Walla 
Walla  Valley  Winegrowers.  In  preparing 
this  notice,  we  used  material  from  both 
new  petitions  and  from  the  original 
petition. 

The  Walla  Walla  Valley  Winegrowers 
propose  to  restore  the  area  removed 
from  the  original  petition  and  extend 
the  boundar>'  from  V.j  mile  to  4  miles 
further  north.  The  area  removed  from 
the  original  petition  had  no  commercial 
vineyards  at  the  time  of  the  original 
petition.  There  is  now  one  commercial 
vineyard  in  that  area,  and  there  are  two 
commercial  vineyards  in  larger  area  the 
Walla  Walla  Valley  Winegrowers 
propose  to  add. 

In  addition  to  the  changes  to  the 
northern  boundary  noted  above,  the 
Walla  Walla  Valley  Winegrowers 
proposed  redrawing  the  southern 
boundary  using  features  on  the  current 
revisions  of  the  U.S.G.S.  maps  of  the 
area.  The  measurements  on  these  maps 
have  been  converted  from  feet  to  it-  lers 
since  the  original  application  and 
designation  of  the  area.  As  a  result,  the 
petitioner  has  chosen  metric  contour 
lines  that  do  not  exactly  correspond  to 
those  in  the  original  boundary,  which 
represented  feet.  In  particular,  the 
southwest  boundary  of  the  area, 
originally  marked  by  the  1000  foot 
contour  line,  would  be  changed  to  the 
450  meter  contour  line,  which 
corresponds  to  1476  feet.  This  portion  of 
the  boundary  would  be  moved  outward 
(approximately  25  feet  in  most  areas), 
enlarging  the  area  very  slightly.  The 
land  added  by  this  proposed  change  is 
also  drained  by  rivers  that  flow  into  the 
Walla  Walla  River,  specifically  Pine 


Creek,  Dry  Creek  (Oregon)  and  several 
unnamed  streams. 

In  order  to  identify  the  southeast 
boundary,  formerly  marked  by  the  2000 
foot  contour  line,  the  Walla  Walla 
Valley  Winegrowers  suggested  using  the 
600  meter  (1967  foot)  contour  line.  This 
would  have  resulted  in  a  slight 
reduction  in  the  viticultiu-al  area's  size 
in  that  portion  of  the  boundary. 
However,  the  2000  foot  contour  line  in 
that  area  is  also  the  boundary  of  the 
Columbia  Valley  viticultural  area.  ATF 
is  proposing  that  the  common  boundary 
be  kept  at  2000  feet,  indicated  by  a  line 
to  be  drawn  between  the  600  and  650 
meter  contour  lines  on  the  new  maps. 

ATF  Proposal  for  Extension  of  the 
Columbia  Valley  Viticultural  Area 

ATF  is  also  proposing  a  minor 
adjustment  to  the  boundary  of  the 
Columbia  Valley  viticultural  area.  In  the 
original  designation  of  the  Columbia 
Valley  viticultural  area.  ATF  stated  that 
the  Walla  Walla  Valley  viticultural  area 
was  entirely  within  the  Coliunbia  Valley 
viticultural  area.  As  noted  above,  our 
recent  review  of  the  maps  disclosed  that 
there  is  a  small  area  near  Dixie. 
Washington,  where  the  Walla  Walla 
Valley  viticultural  area  lies  outside  the 
boundaries  of  the  Columbia  Valley 
viticultural  area.  This  occurs  in  a  place 
where  the  official  boundary  of  the 
Columbia  Valley  moves  from  the  2000 
foot  contour  line  to  a  state  highway. 
Since  both  of  these  map  featiu-es  were 
used  to  approximate  a  natural  boundary, 
ATF  believes  the  Columbia  Valley 
viticultural  area's  boundary  may  be 
amended  without  affecting  the  integrity 
of  the  area.  We  propose  to  amend  the 
Columbia  Valley  viticultural  area's 
boimdary  so  it  follows  the  2000  foot 
contour  line  for  an  additional  3  miles 
north,  and  then  shifts  to  the  state 
highway  as  before.  This  proposed 
change  extends  the  common  boundary 
between  the  two  viticultural  areas  and 
will  eliminate  any  resulting  confusion. 

Evidence  of  Name 

Based  on  historical  materials  supplied 
by  petitioners  in  their  original  petition, 
there  is  substantial  evidence  indicating 
that  the  proposed  extension  to  the  Walla 
Walla  Valley  viticultiual  area  was 
locally  and/ or  nationally  known  as 
Walla  Walla  Valley: 

(a)  The  original  petition  stated  the 
area  proposed  for  designation  as  the 
Walla  Walla  Valley  "has  been  known  as 
such  since  the  time  of  settlement  in  the 
1850's,  even  prior  to  the  creation  of  the 
states  of  Oregon  and  Washington." 

(b)  The  Walla  Walla  Winegrowers 
noted  the  U.S.G.S.  map  of  Walla  Walla 
uses  the  name  "Walla  Walla  Valley"  to 


label  an  area  that  corresponds  to  the 
current  viticultiiral  area  and  places  the 
name  in  a  second  location  to  the  north 
of  the  existing  boundary,  in  the  area  the 
petitioners  seek  to  add. 

(c)  Mr.  Derby  quoted  Professor  W.  D. 
Lyman's  History  of  Walla  Walla  County, 
published  in  1901.  Professor  Lyman 
described  the  Walla  Walla  Valley  as  "a 
large  belt  of  agricultural  land  lying 
south  of  the  Snake  River  and  west  of  the 
Blue  Mountains,  extending  across  the 
Oregon  Line  on  the  south" — a 
description  which  fits  the  expanded 
area  proposed  for  designation. 

Evidence  of  Boundaries 

The  boundary  of  the  original  Walla 
Walla  Valley  viticultural  area  was 
limited  to  existing  grape-growing  areas 
for  administrative  reasons.  In  response 
to  the  new  petitions,  we  are 
reconsidering  the  evidence  submitted  in 
support  of  the  original  boimdaries.  In 
the  original  petition  and  the  new 
petitions,  the  proposed  Walla  Walla 
Valley  viticultural  area  would  be 
delineated  by  boundaries  corresponding 
to  the  following  natural  features: 

On  the  southeast,  by  the  point  where 
the  north  and  south  branches  of  the 
Walla  Walla  River  emerge  from  the 
mountainous  Umatilla  National  Forest 
and  join  to  form  the  Walla  Walla  River, 

On  the  north,  by  the  drainage  divide 
between  the  Walla  Walla  River  and  the 
Touchet  River,  and 

On  the  west,  where  the  Walla  Walla 
River  empties  into  the  Columbia  River. 

Distinguishing  Features 

According  to  the  original  petitioners 
and  the  petitioners  in  the  ciurent 
rulemaking,  the  entire  Walla  Walla 
Valley  shares  characteristics  of 
topography,  soil  composition  and 
climate  that  set  it  apart  from  the 
surrounding  area.  The  evidence  of  the 
original  petition  was  presented  as 
applying  to  the  entire  valley,  and  not 
just  to  the  area  that  ATF  proposed  for 
designation  as  the  Walla  Walla  Valley 
viticultural  area.  Therefore,  we  will 
summarize  the  material  that  was 
originally  published  for  comment  in 
ATF  Notice  No.  471  on  June  27,  1983 
[48  FR  29541-29543],  with  the 
understanding  that  it  applies  equally  to 
the  proposed  extension  of  the  Walla 
Walla  Valley  viticultural  area.  We  will 
supplement  this  information  with 
material  supplied  by  the  two  petitions 
for  extension. 

In  his  petition  to  extend  the  Walla 
Walla  Valley  viticultural  area.  Mr. 
Gaynor  S.  Derby  quoted  from  an  article 
titled  "Washington  Wine  and  Dining" 
published  in  the  November  15.  1998. 
issue  of  Wine  Spectator: 


Washington  state  straddles  one  of  the 
world's  great  geological  divides:  the  Cascade 
Range.  To  the  west  of  its  summits,  the 
maritime  influence  of  the  Pacific  is  supreme, 
and  copious  rains  produce  lush  evergreen 
forests.  ...  To  the  east,  the  damp  sea 
breezes  are  blocked,  the  air  warms  and 
vineyards  flourish  with  water  provided  by 
the  Columbia  River.  The  result  is  a  growing 
and  dynamic  wine  region. .  .  . 

Topography 

The  original  petition  quoted  the  State 
of  Washington's  Geology  and 
Groundwater  Resources  of  the  Walla 
Walla  River  Basin,  Washington-Oregon, 
published  in  1965.  to  describe  the 
topography  of  the  area: 

"In  the  Walla  Walla  River  Basin,  the 
main  topographic  unit  is  the  valley 
plain,  commonly  called  the  Walla  Walla 
Valley,  which  de[s]cends  from  about 
1,500'  at  the  foot  of  the  mountain  slopes 
to  about  500'  where  the  river  cuts 
through  the  bedrock  ridge  near  Divide. 
It  lies  astride  the  Oregon/Washington 
border." 

The  area  proposed  for  addition  to  the 
Walla  Walla  Valley  viticioltural  area 
ranges  from  250  to  600  meters  (820  to 
1,968  feet)  in  elevation,  like  the 
approved  portion  of  the  area.  It  is 
drained  by  creeks  that  generally  flow 
south  and  east  into  the  Walla  Walla 
River.  North  of  the  new  proposed 
boundary,  the  streams  and  creeks 
generally  drain  into  the  Touchet  River, 
further  to  the  north. 

Soil 

The  original  petition  stated  that  the 
soils  of  the  valley  "are  classified  by  the 
Soil  Conservation  Service  as  Soils  of 
Bottom  Lands  and  Low  Terraces,  Soils 
of  Loessal  Uplands,  Soils  of  Loessal  and 
Basaltic  Uplands  and  Soils  of  Loessal 
and  Lake- Laid  Terraces,  basically  all 
loess  derived  soils."  Most  of  these  soils 
are  classed  as  I  or  11  irrigated  capability 
units  by  the  Soil  Conservation  Ser\'ice. 
By  contrast,  the  soils  west  of  the 
Touchet  River  and  along  the  Snake  and 
Columbia  Rivers  are  classified  as  Class 
IV  and  VI.  Soils  to  the  east  in  the  Blue 
Mountains  are  considered  not  suitable 
for  cultivation.  We  note  the  areas 
chosen  for  soil  contrast  are  outside  the 
proposed  expansion  to  the  area. 

Climate 

As  noted  in  the  original  petition,  the 
chmate  of  the  Walla  Walla  Valley  is 
distinctive  because  it  has  a  growing 
season  between  190  and  220  days,  the 
longest  within  the  surrounding  six 
counties.  The  original  petition 
contrasted  places  within  the  Walla 
Valley  with  places  outside  of  the  valley. 
The  places  chosen  for  contrast  included 
Dayton,  Prescott.  and  Eltopia, 
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VVa.shiiiKtoii.  all  to  thf  north  of  the 
propo.swl  ii:)rth(!rn  extension  to  the 
viticiiltural  area. 

The  Walla  Walla  Vallev  receives  an 
average  of  12.5  inches  of  precipitation  a 
year,  light  in  the  summer,  increasing 
and  peaking  in  the  winter.  The 
Columhia  Basin  to  tht;  west  and  north 
receives  less  than  10  inches  of 
precipitation  in  a  year,  and  the  Blut; 
Mountains  to  the  east  and  southeast 
receive  25—45  inches.  Again,  the  places 
chosen  for  contrast  are  outside  the 
proposed  extension  of  the  viticultural 
area. 

Proposed  Boundaries 

The  proposed  revisitm  to  the 
houndarv  of  the  (A)lumhia  Valley 
viticultural  area  is  described  in  tj9.74. 
The  proposed  revision  to  the  boundary' 
of  the  Walla  Walla  viticultural  area  is 
described  in  tj  9.91. 

U.S.G.S.  Maps 

The  Walla  Walla  Winegrowers 
provided  appropriate  II  S  Ci.S.  maps 
with  their  proposed  boundaries 
prominently  marked. 

Executive  Order  12866 

It  has  been  determined  that  this 
propo.sed  regulation  is  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12H<)t).  Accordinglv. 
this  proposal  is  not  subject  to  the 
analysis  required  hv  this  Executive 
Order 

Regulatory  Flexibility  Act 

It  is  hereby  ( ertified  that  this 
regiilatioii  will  not  have  a  significant 
eioimniH   impact  on  a  siibstanti<il 
number  of  sm.ill  eiitititis   An\  benefit 
derived  from  the  use  of  a  viticultural 
area  name  is  the  result  of  the 
proprietor's  own  efforts  m\i\  (  iinsiimer 
acceptaiuf  of  wines  iroin  a  parlii  ular 
area.  No  new  re(|iiiremenls  are 
proposed   A(:(  iirdingly,  a  regulatory 
fle\ibility  aiiAlysis  is  not  reiiuired. 

Paperwork  Reduction  Act 

The  provisions  of  the  I'.iperwork 
Reduction  Act  of  19')r>  (44  I '  S.t.. 
35()7(|))  and  its  im[)lementing 
regulations,  f)  CFK  I'ait  1,120,  ilo  not 
appi\  to  this  iiotK  e  111  priipose<l 
rulem.iking  bet  .luse  lui  reijuiri'ment  to 
colle<  t  inform, itnui  is  propo.seii. 

Public:  Participation 

ATF  refjuests  comnieiits  on  the 
proposed  regulations  from  all  interested 
persons   We  specifically  retjuest 
comments  on  the  clarity  of  the  proposed 
rule  and  how  it  may  be  made  easier  to 
understand 

IMease  include  the  lollowing  iii  all 
comments: 
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ATTN:  NotirH  \'n  H<ifi 

Your  iiHtne. 

^'iMir  <  onipanv  or  hsshi  lalmii  ii.iini'.  if  it  is 

|ifrtini'iit  to  vmir  <  oniiiUMil. 
>  (iiir  rt'rfson  fur  interest  In  the  pro|t'i  I  (.ire 

vdii  a  <  onsiimer,  dealer,  proline  er?), 
Yiiiir  sigiidlure  on  paper  comments  sent  by 

mail  or  fac  simile  transmission  (FAX). 

Address  written  comments  to  the 
(;hief.  Regulations  Division,  Bureau  of 
Alcohol,  Tobacco  and  Firearms.  P.O. 
Box  50221.  Washington,  DC  20091- 
0221. 

Fax  comments  to  (202)  927-8525.  Be 
sure  fax  comments  are  legible,  on  8'  .■" 
x  1 1"  paper,  and  they  are  3  pages  or  less. 

E-mail  comments  to 
nprm@affhq.atf.treas.gov.  E-mail 
comments  must  contain  no  attachments. 
sp(K:ial  characters  or  encryption. 

Comments,  including  the  name  of  the 
commenter.  will  be  disclosed  to  the 
public  Do  not  include  any  material  in 
your  comment  if  you  consider  it  to  be 
confidential  or  inappropriate  for 
disclosure  to  the  public 

ATF  will  treat  all  comments  as 
original  written  comments.  We  do  not 
acknowledge  receipt  of  comments.  We 
will  carefully  consider  all  comments 
received  on  or  before  the  closing  date. 
We  will  also  ccmsider  comments 
received  after  that  date  if  if  is  practical 
to  do  so.  but  we  cannot  guarantee 
consideration  of  comments  received 
after  the  c:omment  period  closes. 

During  the  comment  period,  you  may 
request  an  opportunity  to  present  oral 
testimony  at  a  public  hearing  However, 
the  Director  reserves  the  right,  in  light 
of  all  circumstances,  to  determine  if  a 
public  hearing  is  necessary. 

Disclosure 

\nu  may  view  and  copy  written 
(liniments  on  this  pro|e(  t  from  10  am 
to  12  noon  in  the  .^TF  Public  Reading 
Konm,  Room  f)4Ht).  f>5t)  Massachusetts 
.•\venue.  NW,  Washington,  DC  Call  the 
Librarian  at  (202)  927-2890  for  an 
appointment  at  other  times.  C,onta(  t  the 
Disc  losure  Division  at  (202)  927-8480  or 
visit  http     www  atf.trfds  i^Dvahout' 
loiti'indrx  htiu  to  learn  how  to  request 
pliiito(  opies  of  ( oinments. 

Pnittini;  IntcniKitKut  Marjorie  D. 
Ruhf  of  the  Regulations  Divisicm, 
Bureau  oi  .Xh  iihol,  Toiiact  o  and 
I'lieanns  dr.ifted  this  doc  ument 

List  of  Subfects  in  27  CFR  Part  9 

.\iiministrafive  practices  and 

pro(  edures.  Consumer  protection, 
\'iti(  ultur.il  areas,  and  Wine, 

I,ssuance 

We  propose  to  amend  Title  27,  Code 
of  Federal  Regulations,  Part  9,  American 
Viticultural  Areas,  as  follows: 


PART  9— AMERICAN  VITICULTURAL 
AREAS 

Pamgmph  1.  The  authority  citation 
for  part  9  continues  to  read  as  follows: 

Authority:  27  C  SC:  205 

Par  2.  Section  9.74  is  amended  by 
revising  paragraphs  (c)(43)  and  (c)(44)  to 
read  as  follows: 

§9.74    Columbia  Valley, 

*    *    * 

(c)  Boundaries.  *    *    * 

(43)  Then  southwest  following 
Washington  Highway  126  and  U.S, 
Highway  12  through  Marengo,  Dayton, 
and  Waitsburg  to  a  point  where  an 
unnamed  light-duty  road  leaves 
Highway  12  in  an  easterly  direction  in 
Minnick  Station.  Washington; 

(44)  Then  east  following  the  unnamed 
light-duty  road  for  approximately  250 
feet  until  it  reaches  the  2000'  contour 
line: 

»         •         *         •         • 

Par  3  Section  9.91  is  revised  to  read 

as  follows: 

§9.91    Walla  Walla  Valley, 

(a)  Mame.  The  name  of  the  viticultural 
area  described  in  this  section  is  "Walla 
Walla  Valley." 

(b)  Approved  maps  The  appropriate 
maps  for  determining  the  boundaries  of 
the  Walla  Walla  Valley  viticultural  area 
are  two  U.S.G.S.  maps,  in  the  scale 
1:100,000.  They  are  entitled; 

(1)  "Walla  Walla."  Washington- 
Oregon.  1980 

(2)  "Pendleton."  Oregon — 
Washington.  1983 

(c)  Boundaries  The  Walla  Walla 
Valley  viticultural  area  is  located  within 
Walla  Walla  County  in  Washington 
State  and  Cmatilla  County  in  Oregon,  It 
is  entirely  within  the  Columbia  Valley 
viticultural  area.  The  boundaries  are  as 
follows: 

(1)  The  beginning  point  is  on  the 
Walla  Walla  quadrangle  map,  in  T8N/ 
37E,  at  the  point  where  the  2,000  foot 

(  ontour  line  intersects  with  an  unnamed 
light  duty  road  approximately  250  feet 
east  of  U.S.  Highway  12  in  Minnick, 
Washington  (on  maps  measured  in 
metric  units,  this  elevation  is  between 
the  600  and  650  meter  contour  lines), 

(2)  Then  the  bcmndary  goes  northwest 
in  a  straight  line  for  7  kilometers  (km), 
until  it  intersects  with  a  power  line  that 
runs  between  T8N  and  T9N, 

(3)  Then  the  boundarv'  follows  the 
power  line  west  for  8  km.  where  it 
diverges  from  the  power  line  and  goes 
west-southwest  in  a  straight  line  for 
approximately  33  km  to  the  intersection 
of  2  unnamed  light  duty  roads  in  the 
area  marked  Ninemile  Canyon  in  the 
southwest  corner  of  T8N/R33E, 


(4)  Then  the  boundary  goes  south- 
southwest  in  a  straight  line 
approximately  8  km,  until  it  reaches 
U.S.  Highway  12,  about  2,5  km  east  of 
Reese,  Washington, 

(5)  Then  the  boundary  goes  south  in 
a  straight  line  for  approximately  8  km, 
crossing  the  Washington — Oregon  state 
line  and  moving  onto  the  Pendleton 
U.S.G.S,  map,  where  it  meets  the  450  m 
contour  line  in  T6N/R32E,  near  an 
unnamed  peak  with  an  elevation  of  461 
m, 

(6)  Then  the  boundary  follows  the  450 
m  contour  line  in  a  generally 
southeasterly  direction  until  it  intersects 
Dry  Creek  in  T4N/R35E, 

(7)  Then  the  boundary  goes  southeast 
along  Dry  Creek  (Oregon)  until  it 
reaches  the  2000  foot  contour  line, 

(8)  Then  the  boundary  follows  the 
2000  foot  contour  line  in  a  generally 
northeasterly  direction,  crossing  the 
Oregon — Washington  state  line  and 
returning  to  the  Walla  Walla  U,S.G,S 
map,  until  it  reaches  the  point  of 
beginning. 

Approved:  May  22,  2000. 
Bradley  A.  Buckles, 

Director. 

[FR  Doc.  00-14162  Filed  6-.S-00:  8:4.'5  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[PA1 53-41 00b;  FRL-6702-4] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Pennsylvania;  Nitrogen  Oxides 
Allowance  Requirements 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule, 

SUMMARY:  EPA  proposes  to  approve  the 
State  Implementation  Plan  (SIP) 
revisions  submitted  by  the 
Commonwealth  of  Permsylvania  on 
December  19,  1997  and  December  27, 
1999.  These  revisions  implement 
Pennsylvania's  portion  of  the  Ozone 
Transport  Commission's  (OTC) 
September  27,  1994  Memorandum  of 
Understanding  (MOU)  including  a 
regional  nitrogen  oxides  (NOx)  cap  and 
trade  program  that  will  significantly 
reduce  NOx  emissions  generated  within 
the  Ozone  Transport  Region  (OTR).  In 
the  Final  Rules  section  of  this  Federal 
Register.  EPA  is  approving  the 
Commonwealth's  SIP  revision  submittal 
as  a  direct  final  rule  without  prior 
proposal  because  the  Agency  views  this 


as  a  noncontroversial  submittal  and 
anticipates  no  adverse  comments,  A 
detailed  rationale  for  the  approval  is  set 
forth  in  the  direct  final  rule.  If  no 
adverse  comments  are  received  in 
response  to  this  action,  no  further 
activity  is  contemplated.  If  EPA  receives 
adverse  comments,  the  direct  final  rule 
will  be  withdrawn  and  all  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period.  Any  parties 
interested  in  commenting  on  this  action 
should  do  so  at  this  time. 
DATES:  Comments  must  be  received  in 
writing  by  July  6,  2000. 
ADDRESSES:  Written  comments  may  be 
mailed  to  David  L.  Arnold,  Chief,  Ozone 
&  Mobile  Soiurces  Branch,  Mailcode 
3AP21,  U.S,  EPA,  Region  IH,  1650  Arch 
Street,  Philadelphia,  PA  19103,  Copies 
of  the  documents  relevant  to  this  action 
are  available  for  public  inspection 
during  normal  business  hours  at  the  Air 
Protection  Division,  EPA,  Region  III, 
1650  Arch  Street,  Philadelphia,  PA 
19103  and  Permsylvania  Department  of 
Environmental  Protection,  Bureau  of  Air 
Quality,  P.O.  Box  8468,  400  Market 
Street,  Harrisburg,  PA  17105. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cristina  Fernandez.  (215)  814-2178,  or 
by  e-mail  at  femandez,cristina@epa.gov. 
While  information  may  be  requested  via 
e-mail,  comments  must  be  submitted  in 
writing  to  the  Region  III  address 
provided  above, 

SUPPLEMENTARY  INFORMATION:  For 

further  information,  please  see  the 
direct  final  action,  with  the  same  title, 
that  is  located  in  the  "Rules  and 
Regulations"  section  of  this  Federal 
Register  publication. 

Dated:  April  24,  2000. 
Bradley  M.  Campbell, 

Regional  Administrator,  Region  III. 

[FR  Doc.  00-13770  Filed  6-5-O0:  8:45  am] 

nUJNG  CODE  6560-SO-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  24 

[GEN  Docket  No.  90-314,  ET  Docket  No. 
92-100,  PR  Docket  No.  93-253;  FCC  00- 
159] 

Narrowband  Personal 
Communications  Services; 
Competitive  Bidding 

AGENCY:  Federal  Communications 
Commission, 

ACTION:  Notice  of  proposed  rule  making. 


SUMMARY:  In  this  document  the 
Commission  seeks  comment  on  whether 
it  should  license  the  one  megahertz  of 
narrowband  Personal  Communications 
Services  (PCS)  spectrum  that  has  been 
held  in  reserve.  The  Commission  seeks 
comment  on  how  to  chaimelize  this  one 
megahertz  and  on  whether  the 
unlicensed  narrowband  PCS  spectnun 
that  has  already  been  channelized  " 
should  be  rechannelized  to  create 
licenses  authorizing  the  use  of  larger 
blocks  of  spectrum. 
DATES:  Comments  are  due  on  or  before 
July  5,  2000,  and  reply  comments  are 
due  on  or  before  July  20.  2000. 
ADDRESSES:  All  comments  and  reply 
comments  must  be  sent  to  Office  of  the 
Secretary,  Federal  Communications 
Commission.  445  12th  Street.  SW, 
Washington,  DC  20554, 
FOR  FURTHER  INFORMATION  CONTACT: 
Alice  Elder,  Auctions  and  Industry 
Analysis  Division,  Wireless 
Telecommunications  Bureau,  at  (202) 
418-0660, 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  a  Second  Further  Notice  of 
Proposed  Rule  Making  {Second  FNPRM) 
adopted  on  May  5.  2000,  and  released 
on  May  18,  2000.  The  complete  text  of 
this  Second  FNPRM  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  CY-A257).  445  12th 
Street.  SW.  Washington.  DC.  It  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Services,  Inc.  (ITS.  Inc.), 
1231  20th  Street.  N'W,  Washington.  DC 
20036.  (202)  857-3800,  It  is  also 
available  on  the  Conomission's  web  site 
at  http://wvv'w. fcc.gov/wtb/auctions. 

Synopsis  of  the  Second  Further  Notice 
of  Proposed  Rule  Making 

1.  The  Commission  tentatively 
concludes  that  it  is  in  the  public  interest 
to  proceed  with  licensing  the  one 
megahertz  of  narrowband  PCS  spectrum 
that  has  been  held  in  reserve.  Although 
a  number  of  commenters  argue  that  it  is 
premature  to  auction  this  spectrum, 
considerable  time  has  elapsed  since 
these  comments  were  filed.  Moreover, 
the  demand  for  spectrum  has  increased 
dramatically  as  a  result  of  explosive 
growth  in  wireless  communications  and 
there  is  very  little  unencumbered 
spectrum  available  for  new  services. 
Thus,  the  Commission  believes  that  the 
narrowband  PCS  reserve  spectrum, 
which  is  unencumbered,  should  be 
made  available  to  those  interested  in 
bringing  new  and  innovative  services  to 
the  public.  To  facilitate  the  introduction 
of  new  and  irmovative  services,  the 
Commission  also  tentatively  concludes 
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that  the  reservt>  spwfrum  should  be 
auctif)ned  along  with  all  of  thf  other 
remaining  unlicensed  narrowband  Pd.S 
spectrum   If  the  ( Commission  ultimately 
def:ides  that  it  is  not  in  the  public 
interest  to  auction  the  reserve  spectnim 
at  the  same  time  as  other  remaining 
unlicensed  spectrum,  it  nonetheless 
believes  that  it  should  proceed  now 
with  channelizing  the  rtfserve  spectrum 
so  that  it  is  prepared  to  license  this 
spectrum  without  delay  when  the 
market  is  ready  to  use  it.  The 
Commission  seeks  comment  on  these 
tentative  conclusions 

2.  The  (Commission  seeks  c:omment  on 
how  the  reserve  spectrum  should  b«! 
channelized.  The  current  record  does 
not  provide  an  adequate  basis  for 
determining  the  best  channelization 
plan  for  this  spectrum.  In  Amendment 
of  the  Commissions  Rules  to  Establish 
New  Personal  Communications 
Services.  Narrowband  PCS.  Report  and 
Order,  62  FR  27507  (May  20,  1997).  and 
Further  Notice  of  Proposed  Rulemaking. 
62  FR  27563  (May  20.  1997).  the 
Commission  sought  comment  on 
establishing  two  300  kHz  licenses  and 
one  400  kHz  license,  and  the 
Commission  believes  that  it  may  make 
sense  to  create  channel  blocks  that  are 
larger  than  those  currently  in  existence. 
Larger  blocks  may  be  useful  to  those 
seeking  to  provide  innovative  services 

3.  In  light  of  its  tentative  conclusion 
that  the  reserve  spectrum  should  be 
auctioned  simultaneously  with  all  other 
remaining  unlicensed  narrowband  PCS 
spectrum,  the  Commission  also  seeks 
comment  on  whether  the  unlicensed 
spectrum  that  has  already  been 
channelized  should  be  rechannelized  tn 
create  licen.ses  authorizing  the  use  of 
larger  blocks  of  spectrum  The 
Commission  asks  commenters  to 
address  whether  such  rechannelization 
would  facilitate  the  development  of 
innovative  services  or  otherwise  assist 
narrowband  P('S  licensees  m  competing 
against  other  wireless  sectors. 

Procedural  Matters 

A  Ex  Parte  Hules — Pfrmit-But-Disclose 
Proceeding 

4   This  is  a  permit-hut  disclose  notice 
and  comment  rule  making  proceeding 
Ex  parte  presentations  are  permitted 
except  during  the  Sunshine  Agenda 
period,  provided  thev  are  disclosed  as 
provided  in  the  Commission's  rules  See 
gent^rallv  47  CFR  11 202,  1.1203.  and 
M20H(a) 

B  He^ulaton'  Flexibility  Act  Analysis 

5.  As  required  by  the  Regulatory 
Flexibility  Act.  5  U.S.C.  ti03.  the 
(Commission  has  prepared  an  Initial 


Regulatory  Flexibility  Analysis  (IRFA) 
for  this  .S«:ond  FNPRM. 

C  Paperwork  Heduction  Act  Analysis 

6.  This  Second  FNPRM  contains 
neither  a  new  nor  a  modified 
information  collection 

I)  (Mmment  Dates 

7.  Pursuant  to  applicable  procedures 
set  forth  in  47  CFR  1  415,  1  419. 
interested  parties  may  file  comments  on 
or  before  [uly  5.  2000.  and  reply 
comments  on  or  before  July  20,  2000. 
All  relevant  and  timely  comments  will 
be  considered  by  the  Commission  before 
final  action  is  taken  in  this  proceeding 
Comments  may  be  filed  using  the 
fCommission's  Electronic  Comment 
Filing  System  (ECFS)  or  by  filing  paper 
copies.  See  Electronic  Filing  of 
Documents  in  Rulemaking  Proceedings, 
63  FR  24121  (May  1,  1998).  Parties  who 
choose  to  file  by  paper  must  file  an 
original  and  four  copies  of  each  filing. 

If  interested  parties  want  each 
Commissioner  to  receive  a  personal 
copy  of  their  comments,  an  original  plus 
nine  copies  must  be  filed.  If  more  than 
one  docket  or  rulemaking  number 
appear  in  the  caption  of  this  proceeding, 
commenters  must  submit  two  additional 
copies  for  each  additional  docket  or 
rulemaking  number.  All  comments  and 
reply  comments  must  be  sent  to  the 
Commission's  Secretary,  Magalie  Roman 
Salas,  Office  of  the  Secretary.  Federal 
Communications  Commission,  445  12th 
Street,  SW.  Room  TW-A325. 
Washington.  DC  20554.  One  copy 
should  also  be  sent  to  the  Commission's 
copy  contractor.  International 
Transcription  Service.  Inc..  1231  20th 
Street.  NW.  Washington,  DC  20036.  In 
addition,  a  courtesy  copy  should  be 
delivered  to  Alice  Elder,  Auctions  and 
Industry  Analysis  Division,  Wireless 
Telecommunications  Bureau,  Federal 
(Communications  Commission,  445  12th 
Street,  SW,  Washington,  DC  20554. 

8.  Parties  who  choose  to  file  by  paper 
should  also  submit  their  comments  on 
diskette.  These  diskettes  should  be 
submitted  to  Alice  Elder,  Auctions  and 
Industry  Analysis  Division,  Wireless 
Tel»3communicati()ns  Bureau,  Federal 
Communications  CCommission.  445  12th 
Street.  SW.  Washmgton.  DC  20554. 
Such  a  submission  should  be  on  a  3.5 
inch  diskette  formatted  in  an  IBM 
compatible  format  using  Word  or 
compatible  software  The  diskette 
should  be  accompanied  by  a  cover  letter 
and  should  be  submitted  in  "read  only  " 
mode  The  diskette  should  be  clearly 
labeled  with  the  commenters  name, 
proceeding  (including  GEN  Doc:ket  No. 
90-314.  ET  Docket  No  92-100.  PP 
Docket  No.  93-253).  type  of  pleading 


(comment  or  reply  comment),  date  of 
submission,  and  the  name  of  the 
electronic  file  on  the  diskette.  The  label 
should  also  include  the  following 
phrase:  'Disk  Copy — Not  an  Original." 
Each  diskette  should  contain  only  one 
party's  pleadings,  preferably  in  a  single 
electronic  file.  In  addition,  commenters 
must  send  diskette  copies  to  the 
Commission's  copy  contractor, 
International  Transcription  Service. 
Inc..  1231  20th  Street.  NW.  Washington. 
DC  20036. 

9.  Comments  filed  through  the  ECFS 
can  be  sent  as  an  electronic  file  via  the 
Internet  to  <http://w,-ww.fcc.gov/e-file/ 
ecfs.htmh.  (Generally,  only  one  copy  of 
an  electronic  submission  must  be  filed. 
If  multiple  docket  or  rulemaking 
numbers  appear  in  the  caption  of  this 
proceeding,  however,  commenters  must 
transmit  one  electronic  copy  of  the 
comments  to  each  docket  or  rulemaking 
number  referenced  in  the  caption.  In 
completing  the  transmittal  screen, 
commenters  should  include  their  full 
name.  Postal  Service  mailing  address, 
and  a  reference  to  GEN  Docket  No.  90- 
314.  ET  Docket  No.  92-100.  and  PP 
Docket  No.  93-253.  Parties  may  also 
submit  an  electronic  comment  by 
Internet  e-mail.  To  obtain  filing 
instructions  for  e-mail  comments, 
commenters  should  send  an  e-mail  to 
ecfs®fcc  gov,  and  should  include  the 
following  words  in  the  body  of  the 
message:  "get  form  <your  e-mail 
address>."  A  sample  form  and 
directions  will  be  sent  in  reply.  Or  you 
may  obtain  a  copy  of  the  ASCII 
Electronic  Transmittal  Form  (FORM- 
ET)  at  http://wrww.fcc.gov/efile/ 
email.html. 

10.  Documents  filed  in  this 
proceeding  will  be  available  for  public 
inspection  during  regular  business 
hours  at  the  FCC  Reference  Information 
Center.  445  12th  Street.  SW, 
Washington.  DC  20554.  and  will  be 
placed  on  the  Commissions  Internet 
site. 

E.  Ordering  Clauses 

1 1 .  Authority  for  issuance  of  this 
Second  FNPRM  is  contained  in  sections 
4{i).  257.  303(r).  and  309(j)  of  the 
Communications  Act  of  1934.  as 
amended.  47  U.S.C.  154{i),  257.  303(r). 
and  309{j). 

12.  The  Commissions  Consumer 
Information  Bureau.  Reference 
Information  Center,  shall  send  a  copy  of 
this  Second  FNPRM,  including  the 
Initial  Regulatory  Flexibility  Analysis, 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration. 


Initial  Regulatory  Flexibility  Analysis 

13.  As  required  by  the  Regulatory 
Flexibility  Act  (RFA).  the  Commission 
has  prepared  this  present  Initial 
Regulatory  Flexibility  Analysis  (IRFA) 
of  the  possible  significant  economic 
impact  on  small  entities  by  the  policies 
and  rules  proposed  in  this  Second 
FNPRM.  Written  public  comments  are 
requested  on  this  IRFA.  Comments  must 
be  identified  as  responses  to  the  IRFA 
and  must  be  filed  by  the  deadlines  for 
comments  on  the  Second  FNPRM.  The 
Commission  will  send  a  copy  of  the 
Second  FNPRM.  including  this  IRFA,  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration.  See  5 
U.S.C.  603(a). 

A.  Need  for  and  Objectives  of  this 
Action 

14.  This  Second  FNPRM  is  being 
initiated  to  secure  comment  on  the 
Commissions  tentative  conclusion  that 
the  one  megahertz  of  narrowband  PCS 
reserve  spectrum  should  be  licensed. 
The  Commission  believes  that  this 
spectrum,  which  is  unencumbered, 
should  be  made  available  to  those 
interested  in  bringing  new  and 
innovative  services  to  the  public,  and 
that  the  Commission  should  work  to 
avoid  any  shortage  of  spectrum  that 
might  limit  service  options.  The  Second 
FNPRM  also  seeks  comment  on  how  the 
reserve  spectrum  should  be 
channelized.  The  Commission  believes 
that  creating  channel  blocks  that  are 
larger  theui  those  currently  in  existence 
may  be  useful  to  those  seeking  to 
provide  innovative  services.  Finally,  the 
Second  FNPflM  seeks  comment  on 
whether  rechannelizing  the  unlicensed 
spectrum  that  has  already  been 
channelized,  to  create  licenses 
authorizing  the  use  of  larger  blocks  of 
spectrum,  would  facilitate  the 
development  of  innovative  services  or 
otherwise  assist  narrowband  PCS 
licensees  in  competing  against  other 
wireless  sectors. 

B.  Legal  Basis 

15.  This  action  is  authorized  under 
sections  4(i),  303(r),  and  309(j)  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  154(i),  303(r),  and 
309(j). 

C.  Description  and  Estimate  of  the 
Number  of  Small  Entities  to  Which  the 
Proposed  Rules  Will  Apply 

16.  The  Final  Regulatory  Flexibility 
Analysis  (FRFA)  for  the  Second  R&O 
adopted  simultaneously  with  the 
Second  FNPRM  describes  in  detail  the 
small  entities  that  the  Commission 
expects  will  be  affected  by  the  rules 
adopted  in  the  Second  R6-0  (published 


elsewhere  in  this  issue  of  the  Federal 
Register).  These  same  entities  would  be 
affected  by  the  rules  proposed  in  the 
Second  FNPRM.  The  number  and 
description  of  such  entities  contained  in 
Section  iii  of  the  FRFA  are  hereby 
incorporated  in  this  IRFA. 

D.  Reporting,  Recordkeeping,  and  Other 
Compliance  Requirements 

17.  The  Commission  does  not 
anticipate  any  additional  reporting, 
recordkeeping,  or  other  compliance 
requirements  as  a  result  of  this  Second 
FNPRM. 

E.  Steps  Taken  to  Minimize  Significant 
Economic  Impact  on  Small  Entities  and 
Significant  Alternatives  Considered 

18.  The  RFA  requires  an  agency  to 
describe  any  significant  alternatives  that 
it  has  considered  in  reaching  its 
proposed  approach,  which  may  include 
the  following  four  alternatives: 

(a)  The  establishment  of  differing 
compliance  or  reporting  requirements  or 
timetables  that  take  into  account  the 
resources  available  to  small  entities: 

(b)  The  clarification,  consolidation,  or 
simplification  of  compliance  or 
reporting  requirements  under  the  rule 
for  small  entities; 

(c)  The  use  of  performance,  rather 
than  design,  standards;  and 

(d)  An  exemption  from  coverage  of 
the  rule,  or  any  part  thereof  for  small 
entities. 

19.  In  the  Second  FNPRM  ihe 
Commission  seeks  comment  on  whether 
the  narrowband  PCS  reserve  spectrum 
should  be  licensed.  The  Commission 
believes  that  licensing  this  spectrum 
would  make  it  easier  for  innovators  to 
acquire  spectnmi  and  develop  services, 
and  that  this  goal  is  consistent  with 
promoting  opportunities  for  small 
businesses.  The  Commission  also  seeks 
comment  on  whether  rechannelizing  the 
unlicensed  spectrum  that  has  already 
been  channelized  would  assist 
narrowband  PCS  licensees  in  competing 
against  other  services. 

F.  Federal  Rules  That  Overlap, 
Duplicate,  or  Conflict  With  These  Rules 

20.  None. 

List  of  Subiects  in  47  CFR  Part  24 

Communications  common  carriers. 
Personal  communications  services. 
Radio,  Reporting  and  recordkeeping 
requirements. 

Fecieral  Communications  Commission. 

William  F.  Caton, 

Deputy  Secretary. 

[FR  Doc.  00-13962  Filed  6-2-00:  8:45  ami 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  622 

[Docket  No.  000502 1 20-0 12(M)1: 1.D. 
041000E] 

RIN  064fr-AN39 

Fisheries  of  the  Caribbean,  Gulf  of 
Mexico,  and  South  Atlantic;  Snapper- 
Grouper  Fishery  off  the  Southern 
Atlantic  States;  Amendment  12 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Proposed  rule:  request  for 

comments. 


SUMMARY:  NMFS  issues  this  proposed 
rule  to  implement  Amendment  12  to  the 
Fishery  Management  Plan  for  the 
Snapper-Grouper  Fishery  of  the  South 
Atlantic  Region  (FMP).  This  rule  would 
limit  the  harvest  and  possession  of  red 
porgy  in  or  from  the  exclusive  economic 
zone  (EEZ)  off  the  southern  Atlantic 
states  to  specified  incidental  catch 
amounts,  add  to  the  parameters  that 
may  be  established  or  modified  via  the 
FMP's  framework  procedure  for 
regulatory  adjustments,  and  modify  the 
snapper-grouper  limited  access  system 
to  allow  transfers  of  a  trip-limited 
permit  among  vessels  owned  by  the 
same  person  regardless  of  vessel  size. 
The  intended  effect  is  to  protect  the  red 
porg>'  resource,  which  is  currently 
overfished:  to  facilitate  timely 
implementation  of  measures  for  the 
protection  of  snapper-grouper  essential 
fish  habitat  (EFH)  and  essential  fish 
habitat  areas  of  particular  concern  (EFH 
HAPCs);  and  to  remove  an  unnecessary 
restriction  on  the  transfer  of  snapper- 
grouper  trip-limited  permits. 
DATES:  Written  comments  on  this 
proposed  rule  must  be  received  no  later 
than  5  p.m.,  eastern  standard  time,  on 
July  6,  2000. 

ADDRESSES:  Copies  of  Amendment  12 
may  be  obtained  from  the  South 
Atlantic  Fishery  Management  Council. 
One  Southpark  Circle.  Suite  306. 
Charleston,  SC  29407-4699:  phone: 
843-571-4366;  fax:  843-769-4520. 
Amendment  12  includes  a 
Supplemental  Environmental  Impact 
Statement  (SEIS),  an  Initial  Regulatory 
Flexibility  Analysis  (IRFA),  a  Regulatory- 
Impac:t  Review  (RIR).  and  a  Social 
Impact  Assessment/Fishery  Impact 
Statement. 

Written  comments  on  this  proposed 
rule  should  be  sent  to  the  Southeast 
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Regional  umu\  NMFS,  9721  Kxociitive 
Center  Drive  N  .  St  Petersburg,  FL 
3,'!702  Comments  also  mav  b«'  sent  via 
facsimile  (fax)  to  72  7-ri7(>-S.5H:V 
Comments  will  not  be  accepted  if 
submitted  via  e-mail  or  the  Internet. 
FOR  FURTHER  INFORMATK5N  CONTACT:  I)r 
Peter  )   Eldndge,  727-570- .5.U)5,  fax 
727-570-5583,  e-mail 
Pf!tfT.EI(1ridfit'<fi)noa(i  i;<)v 

SUPPLEMENTARY  INFORMATK)N:  The 
snapper-grf)uper  fisherv'  off  the  southern 
Atlantic  states  is  managed  undtfr  the 
FMP  The  FMP  was  prepared  by  the 
.South  Atlantic  Fisherv  Management 
(Council  (Council)  and  ajiproved  .ind 
implemented  bv  NMFS  under  the 
authoritv  of  the  Magniison-Stevens 
Fisherv  (Conservation  and  Managimient 
Act  (Magnus(m-Stevens  Act)  by 
regulations  at  50  CFR  part  »)22 

Red  Porjjy 

The  red  porgv  resource  is  overfished 
In  an  emergency  interim  rule  published 
.September  :t.  19M9  ((.4  FK  4H.<24).  NMFS 
prohibited  the  harvest  and  possession  of 
red  porgy  in  or  from  the  KKZ  off  the 
southern  AtlantK  states  NMFS 
extended  the  prohibition  on  harvest  and 
possession  of  red  porgv  through  August 
2H,  2000  (65  FK  100:tM;  February  25, 
2000)  The  detailed  analysis  that  led  to 
the  conclusion  that  the  red  porgy 
resource  is  overfished  was  summarized 
in  the  emergency  interim  rule  {M  FK 
48,124)  and  is  not  repeated  here   If  the 
measures  in  .Amendment  12  are 
approved,  the  Council  and  NMFS 
intend  that  thev  would  fie  implemented 
by  final  rule  and  effective  August  29, 
2000 

Amendment  12  proposes  to  limit  the 
harvest  and  possession  of  red  porgy  to 
iniiidental  catches  Specifically,  a 
ro<:reational  fisherman  would  be 
restrii:ted  to  one  red  porgy  per  day  or 
per  trip,  whichever  is  more  restrictive 
A  commeri  ial  fisherman  would  bt- 
limited  to  50  lb  (22  7  kg)  [ler  trip  during; 
the  months  of  May  through  I)e(  ember 
and  to  one  red  porgv  per  day  or  per  trip, 
whichever  is  more  restrictive,  during 
January  through  April  The  (  urrent 
prohibition  on  sale  of  red  porgy  during 
March  and  April  would  be  extended  to 
the  months  of  January  through  ,\pril 

The  (louncil  has  concluded  that  these 
measures  would  reduce  catches  of  red 
porgy  sufficiently  to  allow  n-building  of 
the  stock.  The  (iouncil  rec ogni/ed  the 
severely  overfished  status  of  red  porgy. 
as  indi(  ated  in  the  most  recent  st(K;k 
assessment,  based  on  data  through  199f> 
that  was  presented  at  the  Man  h  1999 
Coum  il  meeting  More  recent  scientific 
data  presentcni  at  the  Novcfinber/ 
December  1999  Council  meeting 


indic;ate  a  slight  increase  in  the  stock 
size.  The  majority  of  public  input  to 
date  advocates  restrictive  management 
measures  but  not  a  total  prohibiticm  on 
harv(!st  The  (Council  i:onsidered  the 
public  input  and  the  status  of  the  red 
porgv  resource  and  c:oncluded  that 
fishing  mortality  must  be  reduced 
signifii:antly  to  allow  red  porgy  to 
n^build.  The  goal  of  the  rebuilding 
[irogram  would  be  an  inc:rease  in  the 
stock  biomass  to  a  level  that  would 
support  harvests  at  maximum 
sustainable  yield  (MSY).  Further,  the 
Council  believes  that  total  prohibition  of 
harvest  would  be  wasteful.  Red  porgy 
would  continue  to  be  caught  as  pari  of 
the  multi-species,  mid-depth  snapper- 
grouper  fishery  and  a  significant  portion 
of  them  wouhi  not  survive  catc;h  and 
relcMse  Thus,  the  Counc:il  proposes  to 
allow  retention  of  limited  amounts  of 
red  porgy  as  inc:idental  catc:h  rather  than 
the  total  prohibition  that  is  crurrently  in 
effc'ct  under  the  emergency  interim  rule. 
In  developing  the  proposed  measures, 
the  Council  attempfcni  to  limit  fishing 
mortality  to  the  level  that  would  result 
from  regulatory-  discards  under  a  total 
prohibition  of  harvest 

The  Council  also  concluded  that  the 
existing  14-inch  (:15  t>-c;m).  total  length, 
minimum  size  limit  will  protect  red 
porgy  up  to  ages  4  to  4  5  All  female  red 
porgv  are  mature  at  age  3,  and  19 
percent  are  mature  at  age  1   The  14-inc:h 
(35  »>-cm)  minimum  size  limit  should 
allow  100  percent  of  the  females  to 
reproduce  at  agtvs  3  and  4.  which  should 
result  in  signific:ant  increases  in 
recruitment,  hi  addition,  limiting 
retention  of  commercially  caught  red 
porgy  to  one  fish  per  day  or  per  trip 
during  |anuar\'  through  April  will 
prolcHt  red  porgy  during  their  spawning 
period   In  c:ombination.  these  two 
measures  are  expected  to  c:ontribute 
signific:antly  to  the  rebuilding  of  the  red 
porgv  resourc:e 

Trie  exp«H:ted  rebuilding  time  frame 
for  red  porgy  would  be  18  years  Red 
porgy  cannot  be  rebuilt  within  10  years 
due  to  the  extremely  low  stock  size,  as 
data  through  1996  indic;ate.  and  to  the 
fact  that  spec:ies.  suc:h  as  red  porgy. 
w  hich  switc:h  sex  with  age  appear  to  be 
more  susceptible  to  overfishing  NMFS 
recommended  that  the  Council  specify' 
the  rebuilding  timeframe  as  10  years 
plus  1  generation  time  whit  h  equates  to 
IH  years 

Framework  Procedure 

In  accordance  with  the  FMP.  certain 
factors  related  to  the  management  of 
snapper-grouper  mav  be  established  or 
modified  via  a  framework  proc  edure 
that  enablc^s  more  timely 
implementation  than  is  possible  via  an 


FMP  amendment.  In  conjunction  with 
NMFS'  approval  of  the  (-ouncil's 
(Comprehensive  Amendment  Addressing 
Essential  Fish  Habitat  (EFH)  in  the 
Fisherv'  Management  Plans  of  the  South 
Atlantic  Region  ((omprehensive  EFH 
Amendment),  NMFS  published  a 
proposed  rule  to  implement  the 
Comprehensive  EFH  Amendment's 
approved  measures  that  would  add 
parameters  regarding  EFH  and  EFH 
HAPCs  to  those  for  which  the 
framework  procedure  was  applicable 
(64  FR  37082,  July  9,  1999).  Amendm»>nl 
12  proposes  to  clarify'  that  actions  that 
mav  be  taken  under  the  framework 
procedure  regarding  EFH  and  EFH 
HAPCs  inclucie  restrictions  on  gear  and 
fishing  activities. 

Transfer  of  Snapper-Grouper  Permits 

I'nder  the  regulations  to  implement 
FMP  Amendment  8,  some  vessels  have 
trip-limited  commercial  permits  for 
snapper-grouper,  i  e..  permits  that  allow 
no  more  than  225  lb  (102.1  kg)  of 
snapper-grouper  per  trip.  An  owner  of  a 
vessel  with  such  a  permit  may  transfer 
the  permit  to  another  vessel  owned  by 
the  same  entity  only  if  the  replacement 
vessel  is  equal  to  or  less  than  the  length 
and  gross  tonnage  of  the  replaced  vessel. 
While  it  may  be  argued  that  replacement 
of  a  smaller  vessel  with  a  larger  one  may 
increase  the  harvesting  capacity  of  a 
vessel  with  a  trip-limited  permit, 
c:ontrary  to  the  original  intent  of 
Amendment  8's  limited  access  program, 
such  increase  is  constrained  by  the  225- 
Ib  (102.1-kg)  limit.  The  Council 
concluded  that  retaining  the  size/gross 
tonnage  transfer  restriction  creates 
administrative  difficulties  for  vessel 
owners  and  for  NMFS  and  has  limited 
benefits.  Accordingly,  Amendment  12 
proposes  to  remove  the  size/gross 
tonnage  transfer  restriction. 

Additional  Measures  in  Amendment  12 

In  addition  to  the  measures  described 
here  for  the  management  of  red  porgy. 
Amendment  12  proposes  to  establish 
the  following  for  red  porgy:  MSY; 
optimum  yield  (OY):  maximum  fishing 
mortality  threshold  (MFMT),  the  fishing 
mortality  rate  which,  if  exceeded, 
constitutes  overfishing;  minimum  stock 
size  threshold  (MSST).  the  stock  size 
below  which  red  porgy  are  overfished: 
and  a  rebuilding  schedule,  the  period 
during  which  the  overfished  red  porgy 
resource  should  be  rebuilt  to  a  level  that 
will  support  MSY  The  specific 
proposals  are  as  follows: 

MSY— 1,987  metric  tons  (mt). 

OY — The  amount  of  harvest  that  can 
be  taken  by  fishermen  of  the  U.S.  while 
maintaining  the  spawning  potential 
ratio  (SPR)  at  or  above  45  percent  of  the 
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static  SPR,  (Note:  This  does  not 
represent  an  SPR  proxy  for  OY  but  an 
equilibrium  yield  associated  with  a 
fishing  mortality  rate  [Foi  1  ) 

MFMT — 0.43,  which  is  the  mortality 
rate  corresponding  to  35  percent  of  the 
static  SPR. 

MSST— 3,328  mt. 

Rebuilding  time  frame — 18  years, 
with  1999  as  year  1. 

The  Council  is  concerned  that  it  mav 
be  setting  MSY,  OY,  and  MSST  too 
high,  given  that  the  proposed  MSY  of 
1.987  mt  has  never  been  harvested.  The 
Council  will  review  these  estimates 
when  the  stock  assessment  is  updated  in 
2  years.  If  changes  are  necessar)'. 
appropriate  levels  will  be  proposed 
through  the  framework  procedure  or  via 
an  FMP  amendment,  as  appropriate. 

Availability  of  Amendment  12 

Additional  background  and  rationale 
for  the  measures  discussed  above  are 
contained  in  Amendment  12.  The 
availability  of  Amendment  12  was 
announced  in  the  Federal  Register  on 
April  19.  2000.  (65  FR  20939).  Written 
comments  on  Amendment  12  must  be 
received  by  June  19.  2000.  All 
comments  received  on  Amendment  12 
or  on  this  proposed  rule  during  their 
respective  comment  periods  will  be 
addressed  in  the  preamble  to  the  final 
rule. 

Classification 

At  this  time.  NMFS  has  not 
determined  that  Amendment  12  is 
consistent  with  the  national  standards 
of  the  Magnuson-Stevens  Act  and  other 
applicable  laws.  NMFS.  in  making  that 
determination,  will  take  into  account 
the  data,  views,  and  comments  received 
during  the  comment  period  on 
Amendment  12. 

This  proposed  rule  has  been 
determined  to  be  significant  for 
purposes  of  E.O.  12866. 

Tne  Council  prepared  a  final 
supplemental  environmental  impact 
statement  for  the  FMP;  a  notice  of 
availability  was  published  on  May  12, 
2000,  (65  FR  30587). 

The  Council  prepared  an  IRFA,  based 
on  the  RIR.  and  concluded  that  this 
proposed  rule,  if  adopted,  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  business 
entities.  NMFS  concurs  with  the 
finding.  A  summary  of  the  IRFA  with 
other  information  supplied  by  NMFS 
follows. 

This  proposed  rule  is  being 
considered  because  the  red  porgy  stock 
is  severely  overfished,  and  the 
Magnuson-Stevens  Act  requires  the 
Council  to  take  action  to  resolve  the 
overfished  status  of  the  stock.  The 


Magnuson-Stevens  Act  provides  the 
legal  basis  for  all  the  actions  proposed 
by  the  Council.  The  actions  having  an 
economic  impact  on  small  entities 
would  restrict  commercial  landings  of 
red  porgy  to  a  maximum  of  50  lb  (22.7 
kg)  per  trip,  close  the  commercial  red 
porgy  fishery  ft-om  Januarv'  through 
April,  reduce  the  recreational  bag  limit 
from  5  to  1  red  porgy  per  angler  per  day 
or  per  trip  (whichever  is  more 
restrictive),  and  allow  the  owner  of  a 
vessel  having  a  225-lb  (102-kg)  trip- 
limited  permit  for  snapper-grouper  to 
transfer  the  permit  to  a  larger  vessel 
under  the  same  ownership. 

Other  measures  would  define  MSY 
and  OY  for  red  porgy  and  would  change 
some  framework  provisions  in  the  FMP. 
including  providing  the  Council  with 
more  latitude  under  the  framework  to 
suggest  additional  regulatorv'  actions 
designed  to  protect  EFH  and  HAPCs. 
These  other  measures  would  not  have 
any  immediate  economic  impacts,  but 
future  actions  to  implement 
management  measures  associated  with 
the  new  framework  measures  or  to 
achieve  MSY  or  OY  may  have  economic 
impacts  and  would  be  analyzed  at  the 
time  that  they  are  implemented. 

There  are  about  1 ,200  fishing  craft 
(boats  and  vessels  combined)  that  are 
operated  by  entities  that  hold  permits 
for  commercial  snapper  grouper  fishing, 
and  all  such  entities  are  considered  to 
represent  small  business  entities.  The 
Council  and  NMFS  are  aware  that  some 
small  entities  may  control  more  than 
one  harvesting  unit,  so  the  number  of 
small  entities  impacted  is  likely  to  be 
slightly  lower  than  the  number  of  craft 
involved  in  the  legal  harvest  of  snapper 
grouper  species.  About  330  of  the 
fishing  craft  have  a  history  of  red  porgy 
landings,  and,  of  these,  about  270  are 
determined  to  be  directly  impacted  by 
the  proposed  actions.  The  average 
(vessels  and  boats  combined)  length  is 
37.2  ft  (11.4  m),  and  investment  in  these 
craft  is  estimated  at  $53,000  for  those 
using  bottom  hook-and-line  gear  and  at 
$237,000  for  those  using  bottom 
longline  gear.  The  fishing  craft  generate 
annual  average  gross  revenues  of  about 
$42,000  and  have  net  operating 
revenues  (gross  revenues  minus  trip 
costs)  of  about  $29,000  per  year.  Most  of 
the  revenue  is  generated  from  species 
other  than  red  porgy. 

In  addition  to  the  effects  on 
enterprises  that  are  engaged  in  the 
commercial  harvest  of  snapper  grouper 
species,  the  proposal  for  a  1-fish 
recreational  bag  limit  will  affect  the 
operations  of  some  headboat  operations 
that  are  also  defined  as  small  business 
entities.  NMFS  estimates  that  about  one 
third  of  the  headboat  fleet  or  about  33 


vessels  in  South  Atlantic  waters  have 
enough  red  porgy  landings  to  be 
potentially  affected  by  the  bag  limit 
action,  but  there  is  no  definitive 
information  available  from  which  to 
quantify-  this  impact.  The  headboats 
have  an  average  length  of  63  ft  (19  m). 
a  total  capital  investment  of  $220,000 
and  generate  annual  average  gross 
revenue  of  about  S123.000. 

No  additional  reporting,  record 
keeping,  or  other  compliance  costs 
related  to  the  proposals  were  identified, 
and  no  duplicative,  overlapping,  or 
conflicting  Federal  rules  were 
identified. 

The  Council  defined  the  red  porgy 
actions,  including  the  commercial  trip 
limit,  the  commercial  closed  season, 
and  the  recreational  bag  limit,  as  a 
single  action  and  considered  three 
alternatives  to  the  action.  One 
alternative  was  the  status  quo.  Although 
the  status  quo  would  have  no  short-term 
negative  economic  impacts  on  small 
entities,  it  was  rejected  because  the 
Magnuson-Stevens  Act  specifically 
requires  the  Council  to  take  actions  to 
rebuild  this  severely  overfished  fisher\'. 
Another  rejected  alternative  would 
prohibit  all  commercial  and  recreational 
fishing  for  red  porgy.  The  Council 
rejected  this  alternative  because  of  the 
increased  short-term  negative  impacts  of 
a  total  and  indefinite  prohibition  on  all 
fishing  for  red  porgy.  The  Council  also 
noted  that,  while  the  rejected  alternative 
would  rebuild  the  red  porgy  stocks  at  a 
higher  rate  than  under  the  proposed 
alternative,  the  proposed  alternative 
would  still  result  in  stock  rebuilding. 
The  Council  expressed  an  intent  to 
review  the  status  of  the  red  porgy  stock 
every-  2  years  and  to  take  additional 
actions  in  the  future,  if  necessary-.  The 
other  rejected  alternative  was  to  adopt 
the  commercial  trip  limit  of  50  lb  (22.7 
kg),  but  not  to  have  a  commercial 
closure  or  a  reduction  in  the 
recreational  bag  limit.  The  Council 
rejected  this  alternative  because  the 
biological  analyses  indicated  that  a 
more  restrictive  approach,  such  as  the 
proposed  alternative,  was  necessary-  to 
meet  the  specific  goal  of  rebuilding  the 
red  porgy  stock  within  an  18-year 
period.  The  status  quo  was  considered 
as  an  alternative  to  the  action  to  allow 
the  owner  of  a  vessel  with  a  trip-limited 
permit  for  snapper-grouper  to  transfer 
the  permit  to  a  larger  vessel  under  the 
same  ownership.  The  status  quo  was 
rejected  because  it  was  not  the  Councils 
original  intent  to  have  the  transfer 
restriction  apply  to  a  vessel  owner  who 
desires  to  transfer  the  permit  to  another 
vessel  owned  by  the  same  small  entity. 

Copies  of  the  IRFA  are  available  (see 
ADDRESSES). 
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The  PrHsidtmt  has  directed  Federal 
agencies  to  use  plain  language  in  their 
communications  with  the  public, 
including  regulations.  To  comply  with 
this  directive,  we  seek  public  comment 
on  any  ambiguity  or  unnecessary' 
complexity  arising  from  the  language 
used  in  this  interim  rule.  Such 
comments  should  b»!  directed  to  NMFS 
Southeast  Regional  Office  (see 
ADDRESSES). 

List  of  Subjects  in  50  CFR  Part  622 

Fisheries,  Fishing.  Puerto  Rico. 
Reporting  and  recordkeeping 
requirements,  Virgin  Islands. 

D.ittMi    M.iv    M,  ^000 

Penelope  O.  Dalton, 

Assistant  Ailninustnitiir  tor  h'lshi-rirs 
SdtKinal  Maniw  h'lshiTif^  Srr\icf 

For  the  reasons  set  out  in  the 
preamble.  50  C'FR  part  R22  is  proposed 
to  be  amended  as  follows: 

PART  622— RSHERIES  OF  THE 
CARIBBEAN,  GULF,  AND  SOUTH 
ATLANTIC 

1.  The  authority  citation  for  part  t)22 
cimtinues  to  read  as  follows: 

Authority:  Mi  ISC    IHOl  rt  set/ 

2   In  «i  622.18.  paragraph  (e)(2)  is 
revised  to  read  as  fallows: 

§  622.1  S    South  Atlantic  snapper-grouper 
limited  access. 


(2)  Tnp-hn\itf(i  permits.  An  owner  of 
a  vessel  with  a  trip-limited  permit  may 
recjuest  that  the  RA  transfer  the  permit 
to  another  vessel  owned  bv  the  same 

entity. 

*  *  •  *  * 

;i.  In  ^fi22.;it).  paragraph  (b)(.5)  is 
revised  to  read  as  follows 

§  622.36     Seasonal  harvest  limitations. 

***** 

(b)  •  •  * 

(5)  Hed  porg\'.  During  January. 
February.  Mart:h.  and  April,  each  year, 
the  possession  of  red  porgv  in  or  from 
the  South  Atlantic  FEZ  and  in  the  .South 
Atlantic  on  board  a  vessel  for  which  a 
valid  Federal  commercial  or  charter 
vessel/ht^adboat  permit  for  South 
Atlantic  snappf^r-groujier  has  been 
issued,  without  regard  to  where  such 
red  porgv  were  harvested,  is  limited  to 
one  per  person  per  day  or  one  per 
person  per  trip,  whichever  is  more 
restrictive  .Such  red  porgv  are  subject  to 
the  prohibition  on  sale  or  purchase,  as 
specified  in  «» ti22. 45(d)(5) 

4.  In  ^ti22.:J9.  paragraphs  (d)(l)(vi) 
and  (d)(2)  are  revised  to  read  as  follows: 


§  622.39    Bag  and  possession  limits. 

***** 

(d)  *  *  * 
(D*  *  * 
(vi)  Red  porgv — 1. 

***** 

(2)  Possession  limits,  (i)  Provided 
each  passenger  is  issued  and  has  in 
possession  a  receipt  issued  on  behalf  of 
the  vessel  that  verifies  the  duration  of 
the  trip — 

(A)  A  person  aboard  a  charter  vessel 
or  headboat  on  a  trip  that  spans  more 
than  24  hours  may  possess  no  more  than 
two  daily  bag  limits  of  species  other 
than  red  porgy. 

(B)  A  person  aboard  a  headboat  on  a 
trip  that  spans  more  than  48  hours  and 
who  can  document  that  fishing  was 
conducted  on  at  least  3  days  may 
possess  no  more  than  three  daily  bag 
limits  of  species  other  than  red  porgy. 

(ii)  A  person  aboard  a  vessel  may  not 
possess  red  porgy  in  or  from  the  FEZ  in 
excess  of  one  per  day  or  one  per  trip, 
whichever  is  more  restrictive. 
***** 

5.  In  §622.44.  paragraph  (c)(4)  is 
added  to  read  as  follows: 

§622.44     Commercial  trip  limits. 

*  *  *  II  A 

(c)  *  *  * 

(4)  Red  porgy  (i)  From  May  1  through 
December  31.'  50  lb  (22.7  kg).' 

(ii)  From  January  1  through  April  30. 
the  seasonal  harvest  limit  specified  in 
§622. 36(b)(5)  applies. 

***** 

6,  In  §622.45.  paragraph  (d)(5)  is 
revised  and  paragraph  (d)(7)  is  added  to 
read  as  follows: 

§  622.45    Restrictions  on  salWpurchase. 

***** 

(d)  *  *  * 

(5)  During  lanuary.  February.  March, 
and  April,  no  person  may  sell  or 
purchase  a  red  porgy  harvested  from  the 
South  Atlantic  EEZ  or.  if  harvested  by 

a  vessel  for  which  a  valid  Federal 
commercial  or  charter  vessel/headboat 
permit  for  South  Atlantic  snapper- 
grouper  has  been  issued,  harvested  from 
the  .South  Atlantic  The  prohibition  on 
sale/purchase  during  January  through 
April  does  not  apply  to  red  porgy  that 
were  harvested,  landed  ashore,  and  sold 
prior  to  January  1  and  were  held  in  cold 
storage  by  a  dealer  or  processor.  This 
prohibition  also  does  not  apply  to  a 
dealer's  purcha.se  or  sale  of  red  porgy 
harvested  from  an  area  other  than  the 
South  Atlantic,  provided  such  fish  is 
accompanied  by  documentation  of 
harvest  outside  the  South  Atlantic.  Such 
documentation  must  contain: 

(i)  The  information  specified  in  50 
C.FR  part  300  subpart  K  for  marking 


containers  or  packages  of  fish  or  wildlife 
that  are  imported,  exported,  or 
transported  in  interstate  commerce: 

(ii)  The  official  number,  name,  and 
home  port  of  the  vessel  harvesting  the 
red  porgy: 

(iii)  Ttie  port  and  date  of  offloading 
from  the  vessel  har\'esting  the  red  porgy; 
and 

(iv)  A  statement  signed  by  the  dealer 
attesting  that  the  red  porgy  was 
harvested  from  an  area  other  than  the 
South  Atlantic. 
***** 

(7)  During  March  and  April,  no 
person  may  sell  or  purchase  a  gag  or 
black  grouper  harvested  from  the  South 
Atlantic  EEZ  or,  if  harvested  by  a  vessel 
for  which  a  valid  Federal  commercial  or 
charter  vessel/headboat  permit  for 
South  Atlantic  snapper-grouper  has 
been  issued,  harvested  from  the  South 
Atlantic.  The  prohibition  on  sale/ 
purchase  during  March  and  April  does 
not  apply  to  gag  or  black  grouper  that 
were  harvested,  landed  ashore,  and  sold 
prior  to  March  1  and  were  held  in  cold 
storage  by  a  dealer  or  processor.  This 
prohibition  also  does  not  apply  to  a 
dealer's  purchase  or  sale  of  gag  or  black 
grouper  harvested  from  an  area  other 
than  the  South  Atlantic,  provided  such 
fish  is  accompanied  by  documentation 
of  harvest  outside  the  South  Atlantic. 
Such  documentation  must  contain: 

(i)  The  information  specified  in  50 
CFR  part  300  subpart  K  for  marking 
containers  or  packages  of  fish  or  wildlife 
that  are  imported,  exported,  or 
transported  in  interstate  commerce; 

(ii)  The  official  number,  name,  and 
home  port  of  the  vessel  harvesting  the 
gag  or  black  grouper; 

(iii)  The  port  and  date  of  offloading 
from  the  vessel  harvesting  the  gag  or 
black  grouper;  and 

(iv)  A  statement  signed  by  the  dealer 
attesting  that  the  gag  or  black  grouper 
was  harvested  from  an  area  other  than 
the  South  Atlantic. 
***** 

7,  In  §  622,48.  paragraph  (f)  is  revised 
to  read  as  follows: 

§  622.48    Adjustment  of  management 
measures. 

***** 

(f)  South  Atlantic  snapper-grouper 
and  wreckfish.  For  species  or  species 
groups:  Biomass  levels,  age- structured 
analyses,  target  dates  for  rebuilding 
overfished  species,  MSY,  ABC,  TAC, 
quotas,  trip  limits,  bag  limits,  minimum 
sizes,  gear  restrictions  (ranging  from 
regulation  to  complete  prohibition), 
seasonal  or  area  closures,  definitions  of 
essential  fish  habitat,  essential  fish 
habitat,  essential  fish  habitat  HAPCs  or 
Coral  HAPCs,  and  restrictions  on  gear 
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and  fishing  activities  applicable  in 
essential  fish  habitat  and  essential  fish 
habitat  HAPCs. 

***** 

IFR  Doc.  00-14197  Filed  6-5-00:  8:45  am] 
BILUNG  CODE  3510-22-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  635 

[I.D.  120999B] 

Atlantic  Highly  Migratory  Species 
Fisheries;  Public  Hearing 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Change  in  public  hearing  date. 

SUMMARY:  NMFS  published  a  public 
hearing  announcement  and  request  for 
comments  on  May  24,  2000,  to  receive 
comments  from  fishery  participants  and 
other  members  of  the  public  regarding 
proposed  regulations  to  establish  North 
Atlantic  swordfish  quotas  for  the  2000- 
2002  fishing  years  and  to  change  trade 
restrictions  for  Atlantic  bluefin  tuna  and 
swordfish.  NMFS  herewith  announces  a 
change  in  the  date  of  the  public  hearing 
to  be  held  in  Pompano  Beach.  FL  fi-om 
June  8,  2000,  to  July  11,  2000. 

To  accommodate  people  unable  to 
attend  a  hearing  or  wishing  to  provide 


written  comments,  NMFS  also  solicits 
written  comments  on  the  proposed  rule. 
DATES:  The  new  hearing  is  scheduled  as 
follows: 

1.  Tuesday.  July  11,  2000,  7  to  9:30 
p.m..  Pompano  Beach,  FL. 

Written  comments  on  the  proposed 
rule  or  the  draft  Environmental 
Assessment/Regulatory  Impact  Review/ 
Initial  Regulatory  Flexibility  Analysis 
(EA/RIR/IRFA)  must  be  received  at  the 
appropriate  address  or  fax  number  (see 
ADDRESSES)  no  later  than  5  p.m.,  eastern 
standard  time,  on  July  18,  2000, 
ADDRESSES:  The  location  for  this  hearing 
is  as  follows: 

1.  Pompano  Beach  Civic  Center.  1801 
NE  6th  Street,  Pompano  Beach,  FL 
33060. 

Written  comments  on  the  proposed 
rule  or  EA/RIR/IRFA  should  be  sent  to 
Rebecca  Lent,  Chief,  Highly  Migratory 
Species  Management  Division,  Office  of 
Sustainable  Fisheries  (F/SFl),  National 
Marine  Fisheries  Service,  1315  East- 
West  Highway,  Silver  Spring,  MD 
20910.  Comments  also  may  be  sent  via 
facsimde  (fax)  to  301-713-1917. 
Comments  will  not  be  accepted  if 
submitted  via  e-mail  or  Internet.  For 
copies  of  the  proposed  rules  or  EA/RIR/ 
IRFA  contact  Rachel  Husted  at  301 - 
713-2347,  or  write  to  Rebecca  Lent. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rachel  Husted  at  301-713-2347.  fax 
301-713-1917,  e-mail 
rachel.husted@noaa.gov. 

SUPPLEMENTARY  INFORMATION:  The 
proposed  regulations  that  are  the  subject 
of  the  hearings  are  necessary  to  address 


requirements  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act  for  the  conservation  and 
management  of  highly  migrator}- 
species, 

A  complete  description  of  the 
measures,  the  purpose  and  need  for  the 
proposed  actions,  and  information  on 
other  hearing  locations  is  contained  in 
the  proposed  rules,  published 
Wednesday  May  24.  2000  (65  FR  33517 
and  65  FR  33519).  and  is  not  repeated 
here. 

Persons  submitting  written  comments 
on  the  proposed  rule  or  the  EA/RIR/ 
IRFA  should  include  their  name, 
address  and.  if  possible,  phone  number: 
the  title  of  the  document  on  which 
comments  are  being  submitted:  and 
specific  factors  or  comments  along  with 
supporting  reasons  that  NMFS  should 
consider  in  reaching  a  decision. 

Special  Accommodations 

The  hearings  are  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Rachel  Husted  (see  FOR  FURTHER 
INFORMATION  CONTACT)  at  least  7  days 
prior  to  the  hearing  or  meeting. 

Authority:  16  U.S.C.  971  et  seq..  and  16 
U.S.C.  1801  et  seq. 

Dated:  May  31.  2000, 
Bruce  C.  Morehead, 

Acting  Director.  Office  of  Sustainable 
Fisheries.  Mational  Marine  Fisheries  Ser\-ice. 
[FR  Doc.  00-14037  Filed  5-31-00:  4:33  pm) 
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DEPARTME^^'  OF  AGRICULTURE 

Food  and  Nutrition  Sarvica 

Agancy  Information  Collactlon 
Actlvitiaa:  Propoaad  Collactlon; 
Commant  Raquast — Forms  FNS-606- 
A,  Claim  for  Ralmbursamant  (National 
School  Lunch  and  School  Braakfast 
Programs),  and  FNS-806-B,  Claim  for 
Ralmbursamant  (Spaclal  Milk  Program 
for  Chlldran) 

AGENCY:  Food  and  Nutrition  Service, 

USDA. 

ACTION:  Notice  and  request  for 

comments, 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  invites  the  public  to  comment  on 
the  Food  and  Nutrition  Service  (FNS) 
use  of  Forms  FNS-806-A  and  FNS- 
806-B,  Claims  for  Reimbursement.  The 
Forms  are  used  to  collect  data  to 
determine  the  amount  of  reimbursement 
school  food  authorities  participating  in 
the  National  School  Lunch  Program 
(NSLP),  School  Breakfast  Program 
(SBP),  and  Special  Milk  Programs  for 
Children  (SMP)  are  eligible  to  receive. 
DATES:  Written  comments  must  be 
submitted  on  or  before  August  7,  2000. 
ADDRESSES:  Send  comments  or  requests 
for  copies  of  this  information  collection 
to  Terry  A.  Hallberg,  Chief,  Program 
Analysis  and  Mtmitoring  Branc:h,  (;hi!d 
Nutrition  Division,  Food  and  Nutrition 
Service,  USDA,  3101  Park  Center  Drive, 
Room  1008.  Alexandria,  Virginia  22:302 
Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessarv  for  the  proper  performance 
of  the  functions  of  the  agencv,  including 
whether  the  information  will  have 
praf:tical  utility;  (b)  the  accuracy  of  the 
agencv's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  qualitv,  utilitv  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 


on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  0MB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 

FOR  FURTHER  INFORMATK>N  CONTACT: 

Terry  Hallberg.  (703)  305-2590. 

SUPPLEMENTARY  INFORMATION: 

Titles:  Forms  FNS-806-A,  Claim  for 
Reimbursement.  (National  School 
Lunch,  and  School  Breakfast  Programs), 
and  FNS-^06-B,  Claim  for 
Reimbursement  (Special  Milk  Program). 

OMB  Number:  0584-0284. 

Expiration  Date:  May  31.  2000. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Abstmct:  The  NSLP,  SBP  and  SMP 
claims  for  reimbursement  forms,  FNS- 
806-A  and  FNS-806-B.  are  used  to 
collect  meal  and  cost  data  from  school 
food  authorities  whose  participation  in 
these  programs  are  administered 
directly  by  FNS  Regional  Offices 
(Regional  Office  Administered 
Programs,  or  ROAP).  In  order  to 
determine  the  amount  of  reimbursement 
school  food  authorities  are  entitled  to 
receive  for  meals  and  milk  served,  they 
must  complete  these  forms.  The 
completed  forms  are  submitted  to  FNS' 
Regional  Offices  where  they  are  entered 
into  a  computerized  payment  system. 
The  payment  system  computes  earned 
reimbursement. 

Earned  reimbursement  in  the  NSLP. 
SBP  and  SMP  is  based  on  performance 
which  is  measured  as  an  assigned  rate 
per  meal  or  half  pint  of  milk  served, 
with  cost  comparisons  for  free  milk  and 
severe  need  breakfasts.  To  fulfill  the 
earned  reimbursement  requirements  set 
forth  in  NSLP,  SBP  and  SMP  regulations 
issued  bv  the  Secretary  of  Agriculture  (7 
CFR  210.8,  220.11,  215.10),  the  meal 
and  cost  data  must  be  collected  on 
forms  FNS-806-A  and  FNS-806-B. 
These  forms  are  an  intrinsic  part  of  the 
accounting  system  being  used  currently 
bv  the  subject  programs  to  ensure 
proper  reimbursement  as  well  as  to 
facilitate  adequate  recordkeeping. 

The  claims  for  reimbursement  for  the 
NSLP  and  SBP  are  on  the  FNS-806-A 
and  the  claims  for  reimbursement  for 
SMP  are  on  the  FNS-806-B. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 


is  estimated  to  average  .5  hours  per 
response. 

Respondents:  The  respondents  are 
school  food  authorities  and  facilities 
participating  in  the  NSLP.  SBP.  and 
SMP  under  the  auspices  of  the  FNS 
ROAP. 

Estimated  Number  of  Respondents 
Form  806-A:  340. 

Estimated  Number  of  Respondents 
Form806-B:  180. 

Estimated  Number  of  Responses  per 
Respondent  Form  806-A:  10. 

Estimated  Number  of  Responses  per 
Respondent  Form  806-B:  10. 

Estimated  Total  Annual  Burden  on 
Respondents  Form  80&-A:  3400. 

Estimated  Total  Annual  Burden  on 
Respondents  Form  806-B:  1800. 

Estimated  Total  Number  of 
Respondents:  520. 

Estimated  Number  of  Responses  per 
Respondent:  10. 

Estimated  Total  Annual  Burden  on 
Respondents:  5200. 

Dated:  May  30.  2000. 
Samuel  Chambers,  |r., 
Administrator. 

[PR  Doc.  00-1409.S  Filed  6-5-00;  8:45  am] 
WLUNO  COOE  3410-30-U 


DEPART1MENT  OF  AGRICULTURE 

Forest  Sarvice 

Newspapers  Used  for  Publk:atk>n  of 
Legal  Notice  of  Appealable  Decisions 
for  the  intermountain  Region;  Utah, 
Idaho,  Nevada,  and  Wyoming 

agency:  Forest  Service.  USDA. 
ACTION:  Notice. 

SUMMARY:  This  notice  lists  the 
newspapers  that  will  be  used  by  all 
ranger  districts,  forests,  and  the 
Regional  Office  of  the  Intermountain 
Region  to  publish  legal  notice  of  all 
decisions  subject  to  appeal  under  36 
CFR  215  and  36  CFR  217.  The  intended 
effect  of  this  action  is  to  inform 
interested  members  of  the  public  which 
newspapers  will  be  used  to  publish 
legal  notices  of  decisions,  thereby 
allowing  them  to  receive  constructive 
notice  of  a  decision,  to  provide  clear 
evidence  of  timely  notice  and  to  achieve 
consistency  in  administering  the 
appeals  process. 

DATES:  Publication  of  legal  notices  in 
the  listed  newspapers  will  begin  with 
decisions  subject  to  appeal  that  are 
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made  on  or  after  June  1,  2000.  The  list 
of  newspapers  will  remain  in  effect 
until  December  1.  2000.  when  another 
notice  will  be  published  in  the  Federal 
Register. 

FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Schuster,  Regional  Appeals 
Manager,  Intermountain  Region,  324 
25th  Street.  Ogden.  UT  84401.  Phone 
(801)625-5301. 

SUPPLEMENTARY  INFORMATION:  The 
administrative  appeal  procedures  36 
CFR  215  and  36  CFR  217.  of  the  Forest 
Service  require  publication  of  legal 
notice  in  a  newspaper  of  general 
circulation  of  all  decisions  subject  to 
appeal.  This  newspaper  publication  of 
notices  of  decisions  is  in  addition  to 
direct  notice  to  those  who  have 
requested  notice  in  writing  and  to  those 
known  to  be  interested  and  affected  by 
a  specific  decision. 

The  legal  notice  is  to  identify:  the 
decision  by  title  and  subject  matter;  the 
date  of  the  decision;  the  name  and  title 
of  the  official  making  the  decision;  and 
how  to  obtain  copies  of  the  decision.  In 
addition,  the  notice  is  to  state  the  date 
the  appeal  period  begins  which  is  the 
day  following  publication  of  the  notice. 

The  timeframe  for  appeal  shall  be 
based  on  the  date  of  publication  of  the 
notice  in  the  first  (principal)  newspaper 
listed  for  each  unit. 

The  newspapers  to  be  used  are  as 
follows: 

Regional  Forester,  Intermountain 
Region 

For  decisions  made  by  the  Regional 
Forester  affecting  National  Forests  in 
Idaho:  The  Idaho  Statesman.  Boise. 
Idaho 

For  decisions  made  by  the  Regional 
Forester  affecting  National  Forests  in 
Nevada:  The  Reno  Gazette-Journal, 
Reno  Nevada 

For  decisions  made  by  the  Regional 
Forester  affecting  National  Forests  in 
Wyoming:  Casper  Star-Tribune, 
Casper,  Wyoming 

For  decisions  made  by  the  Regional 
Forester  affecting  National  Forests  in 
Utah:  Salt  Lake  Tribune.  Salt  Lake 
City,  Utah 

If  the  decision  made  by  the  Regional 
Forester  affects  all  National  Forests  in 
the  Intermountain  Region,  it  will 
appear  in:  Salt  Lake  Tribune,  Salt 
Lake  City,  Utah 

Ashley  National  Forest 

Ashley  Forest  Supervisors  decisions: 
Vernal  Express,  Vernal.  Utah 

Vernal  District  Ranger  decisions:  Vernal 
Express,  Vernal,  Utah 

Flaming  Gorge  District  Ranger  for 
decisions  affecting  Wyoming:  Casper 
Star  Tribune,  Casper.  Wyoming 


Flaming  Gorge  District  Ranger  for 

decisions  affecting  Utah:  Vernal 

Express,  Vernal.  Utah 
Roosevelt  and  Duchesne  District  Ranger 

decisions:  Uintah  Basin  Standard, 

Roosevelt,  Utah 

Boise  National  Forest 

Boise  Forest  Supervisor  decisions:  The 

Idaho  Statesman,  Boise.  Idaho 
Mountain  Home  District  Ranger 

decisions:  The  Idaho  Statesman, 

Boise,  Idaho 
Idaho  City  District  Ranger  decisions: 

The  Idaho  Statesman,  Boise.  Idaho 
Cascade  District  Ranger  decisions:  The 

Long  Valley  Advocate,  Cascade,  Idaho 
Lowman  District  Ranger  decisions:  The 

Idaho  World,  Garden  Valley,  Idaho 
Emmett  District  Ranger  decisions:  The 

Messenger-Index,  Emmett,  Idaho 

Bridger-Teton  National  Forest 

Bridger-Teton  Forest  Super\'isor 

decisions:  Casper  Star-Tribune, 

Casper,  Wyoming 
Jackson  District  Ranger  decisions: 

Casper  Star-Tribune,  Casper. 

Wyoming 
Buffalo  District  Ranger  decisions; 

Casper  Star-Tribune'.  Casper. 

Wyoming 
Big  Piney  District  Ranger  decisions: 

Casper  Star-Tribune,  Casper. 

Wyoming 
Pinedale  District  Ranger  decisions: 

Casper  Star-Tribune.  Casper, 

Wyoming 
Greys  River  District  Ranger  decisions; 

Casper  Star-Tribune,  Casper. 

Wyoming 
Kemmerer  District  Ranger  decisions: 

Casper  Star-Tribune,  Casper, 

Wyoming 

Caribou-Targhee  National  Forest 

Caribou-Targhee  Forest  Supervisor 

decisions  for  the  Caribou  portion: 

Idaho  State  Journal,  Pocatello,  Idaho 
Soda  Springs  District  Ranger  decisions: 

Idaho  State  Journal,  Pocatello,  Idaho 
Montpelier  District  Ranger  decisions: 

Idaho  State  Journal,  Pocatello,  Idaho 
Westside  District  Ranger  decisions: 

Idaho  State  Journal,  Pocatello,  Idaho 
Caribou-Targhee  Forest  Supervisor 

decisions  for  the  Targhee  Portion:  The 

Post  Register,  Idaho  Falls,  Idaho 
Dubois  District  Ranger  decisions:  The 

Post  Register,  Idaho  Falls.  Idaho 
Island  Park  District  Ranger  decisions: 

The  Post  Register,  Idaho  Falls,  Idaho 
Ashton  District  Ranger  decisions:  The 

Post  Register,  Idaho  Falls,  Idaho 
Palisades  District  Ranger  decisions:  The 

Post  Register.  Idaho  Falls,  Idaho 
Teton  Basin  District  Ranger  decisions: 

The  Post  Register,  Idaho  Falls,  Idaho 


Dixie  National  Forest 

Dixie  Forest  Super\'isor  decisions:  The 

Daily  Spectrum.  St.  George.  Utah 
Pine  Valley  District  Ranger  decisions: 

The  Daily  Spectrum.  St.  George,  Utah 
Cedar  City  District  Ranger  decisions: 

The  Daily  Spectrum.  St.  George.  Utah 
Powell  District  Ranger  decisions:  The 

Daily  Spectrum,  St.  George,  Utah 
Escalante  District  Ranger  decisions:  The 

Daily  Spectrum,  St.  George.  Utah 
Teasdale  District  Ranger  decisions:  The 

Daily  Spectrum.  St.  George.  Utah 

Fishlake  National  Forest 

Fishlake  Forest  Super\isor  decisions: 

Richfield  Reaper.  Richfield.  Utah 
Loa  District  Ranger  decisions:  Richfield 

Reaper.  Richfield.  Utah 
Richfield  District  Ranger  decisions: 

Richfield  Reaper.  Richfield.  Utah 
Beaver  District  Ranger  decisions: 

Richfield  Reaper.  Beaver.  Utah 
Fillmore  District  Ranger  decisions: 

Richfield  Reaper.  Fillmore.  Utah 

Humboldt-Toiyabe  National  Forests 

Humboldt-Toiyabe  Forest  Supervisor 
decisions  for  the  Humboldt  portion: 
Elko  Daily  Free  Press.  Elko.  Nevada 

Humboldt-Toivabe  Forest  Supervisor 
decisions  for  the  Toiyabe  portion: 
Reno  Gazette-Journal.  Reno.  Nevada 

Sierra  Ecosystem  Coordination  Center 
(SECO):  ' 

Carson  District  Ranger  decisions:  Reno 
Gazette-Journal.  Reno.  Nevada 

Bridgeport  District  Ranger  decisions: 
The  Review -Herald.  Mammoth  Lakes. 
California 

Spring  Mountains  National  Recreation 
Area  Ecosystem  (SMNR.^E): 

Spring  Mountains  National  Recreation 
Area  District  Ranger  decisions:  Las 
Vegas  Review  Journal.  Las  \'egas. 
Nevada 

Central  Nevada  Ecosystem  (CNECO): 

Austin  District  Ranger  decisions:  Reno 

Gazette-Journal.  Reno,  Nevada 
Tonopah  District  Ranger  decisions: 

Tonopah  Times  Bonanza-Croldfield 

News.  Tonopah,  Nevada 
Ely  District  Ranger  decisions;  Ely  Daily 

Times.  Ely.  Nevada 

Northeast  Nevada  Ecosystem  (NNECO): 

Mountain  City  District  Ranger  decisions: 

Elko  Daily  Free  Press.  Elko.  Nevada 
Ruby  Mountains  District  Ranger 

decisions:  Elko  Daily  Free  Press.  Elko. 

Nevada 
Jarbidge  District  Ranger  decisions:  Elko 

Daily  Free  Press.  Elko.  Nevada 
Santa  Rosa  District  Ranger  decisions: 

Humboldt  Sun.  Winnemucca,  Nevada 
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Vfanti-LaSal  National  Forest 

Manti-l^Sal  Forest  Supervisor 

decisions:  Sun  Advocate,  Price.  Utah 
Sanpete  District  Ranger  decisions:  The 

Pyramid.  Mt.  Pleasant.  Utah 
Perron  District  Ranger  decisions:  Emery 

County  Progress,  Castle  Dale.  Utah 
Price  District  Ranger  decisions:  Sun 

Advocate.  Price,  Utah 
Moab  District  Ranger  decisions:  The 

Times  Independent,  Moab,  Utah 
Monticello  District  Ranger  decisions: 

The  San  Juan  Record,  Monticello, 

Utah 

Payette  National  Forest 

Payette  Forest  Supervisor  decisions: 

Idaho  Statesman,  Boise,  Idaho 
Weiser  District  Ranger  decisions:  Signal 

American,  Weiser,  Idaho 
Council  District  Ranger  decisions: 

Council  Record,  Council,  Idaho 
New  Meadows,  McCall,  and  Krassel 

District  Ranger  decisions:  Star  News, 

McCall,  Idaho 

Salmon-Challis  National  Forests 

Salmon-(^hallis  Forest  Supervisor 

decisions  for  the  Salmon  portion:  The 

Recorder-Herald.  Salmon,  Idaho 
Salmon-Challis  Forest  Supervisor 

decisions  for  the  Challis  portion;  The 

Challis  Messenger.  Challis,  Idaho 
North  Fork  District  Ranger  decisions: 

The  Recorder-Hemld.  Salmon,  Idaho 
Loadore  District  Ranger  decisions:  The 

Recorder-Herald.  Salmon,  Idaho 
Salmon/Cobalt  District  Ranger 

decisions:  The  Recnrder-Herald, 

Salmon.  Idaho 
Middle  Fork  District  Ranger  dticisions: 

The  Challis  Messenger.  C^hallis,  Idaho 
Challis  District  Ranger  decisions:  The 

Challis  Messenger,  (Challis.  Idaho 
Yankee  Fork  District  Ranger  decisions: 

The  Challis  Messenger.  Challis.  Idaho 
Lost  River  District  Ranger  decisions: 

The  Challis  Messenger.  (Challis,  Idaho 

Sawtooth  National  Forest 

Sawtooth  Forest  Supervisor  derisions: 
The  Times  News.  Twin  Falls.  Idaho 
Burley  District  Ranger  det:isions: 
Ogden  Standard  Examiner.  Ogden. 
Utah,  for  those  decisions  on  the 
Hurley  District  involving  the  Raft 
River  Unit 
South  Idaho  Press.  Burley  Idaho,  for 
decisions  issued  on  the  Idaho 
portions  of  the  Burley  District 
Twin  Falls  District  Ranger  do<.isions: 
The  Times  News.  Twin  Falls.  Idaho 
Ketchum  District  Ranger  decisions: 
Idaho  Mountain  Express.  Ketchum. 
Idaho 
Sawtooth  National  Recreation  Area: 
Challis  Messenger.  (Challis.  Idaho 
Fairfield  District  Ranger  Decisions:  The 
Times  News.  Twin  Falls.  Idaho 


Uinta  National  Forest 


Uinta  Forest  Supervisor  decisions:  The 

Daily  Herald.  Provo,  Utah 
Pleasant  Grove  District  Ranger 

decisions:  The  Daily  Herald.  Provo. 

Utah 
Heber  District  Ranger  decisions:  The 

Daily  Herald.  Provo,  Utah,  and 
Spanish  Fork  District  Ranger  decisions: 

The  Daily  Herald.  Provo,  Utah 

Wasatch-Cache  National  Forest 

Wasatch-Cache  Forest  Supervisor 

decisions:  Salt  Lake  Tribune.  Salt 

Lake  City,  Utah 
Salt  Lake  District  Ranger  decisions:  Salt 

Lake  Tribune,  Salt  Lake  City,  Utah 
Kamas  District  Ranger  decisions:  Salt 

Lake  Tribune.  Salt  Lake  City,  Utah 
Evanston  District  Ranger  decisions: 

Uintah  County  Herald.  Evanston, 

Wyoming 
Mountain  View  District  Ranger 

decisions:  Uintah  County  Herald. 

Evanston,  Wyoming 
Ogden  District  Ranger  decisions:  Ogden 

Standard  Examiner.  Ogden,  Utah 
Logan  District  Ranger  decisions:  Logan 

Herald  Journal.  Logan,  Utah 

Dated:  Mav  U,  2000 
lack  A.  BUckwell,  ' 

Hrgional  Foirstfr 

|FK  Dor:  00-14096  Filed  6-5-00;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Forest  S«rvlc« 

Douglas  Protect  Arsa  Environmental 
Impact  Statement 

AQENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 


silvicultural  prescriptions  and  harvest 
methods  to  meet  the  standards  and 
guidelines  of  the  Tongass  Forest  Plan. 
This  project  would  include  the 
construction  of  up  to  30  miles  of  road 
and  may  include  one  new  log  transfer 
facility  (LTF)  within  the  project  area. 
This  project  may  also  include  an 
analysis  and  decision  for  a 
nonsignificant  amendment  to  the  Forest 
Plan  to  revise  the  location  of  small  Old 
Growth  Reserve(s)  within  the  project 
area.  Recreational  opportunities  for 
enhancement  may  include  dispersed 
sites  for  camping,  and  improved  access 
for  hunting  and  subsistence  users.  A 
road  management  plan  will  be 
developed  to  safely  acconunodate 
public  traffic.  A  range  of  alternatives 
responsive  to  significant  issues  will  be 
developed  and  will  include  a  no-action 
alternative.  The  Douglas  project  area  is 
approximately  95,500  acres  in  size  and 
is  located  in  Value  Comparison  Units 
430.  431,  432,  433  and  a  portion  of  429 
on  Kupreanof  Island.  Alaska,  on  the 
Petersburg  Ranger  District  of  the 
Tongass  National  Forest.  The  project 
area  is  within  an  Inventoried  Roadless 
Area  (South  Kupreanof  #214  as 
identified  by  the  Tongass  Land  and 
Resource  Management  Plan). 
DATES:  Comments  concerning  the  scope 
of  this  project  should  be  received  by 
July  7,  2000  {30  days  from  expected 
publication). 

ADDRESSES:  Please  send  written 
comments  to  the  Petersburg  Ranger 
District,  Tongass  National  Forest;  Attn: 
Dan  McMahon;  Douglas  Project  Area 
EIS;  PO  Box  1328;  Petersburg,  AK 
99833.  The  FAX  number  is  (907)  772- 
5995. 


SUMMARY:  The  Department  of 
Agriculture.  Forest  Service,  will  prepare 
an  Environmental  Impact  Statement 
(EIS)  to  provide  a  supply  of  timber  for 
the  Tongass  National  Forest  timber  sale 
program,  to  identify  recreation 
opportunities  and  to  develop  a  road 
management  plan  for  the  forest  roads 
connected  to  the  City  of  Kake.  The 
Record  of  Decision  will  disclose  where, 
if  any.  the  Forest  Service  has  decided  to 
provide  timber  harvest  units,  associated 
timber  harvesting  facilities,  identify 
dispersed  recreation  opportunities  and 
propose  any  changes  to  the  existing 
f(jrest  road  system.  The  proposed  action 
is  to  harvest  timber  on  an  estimated 
1  .fiOO  acres  and  to  provide  multiple 
timber  sale  opportunities  for  a  total  of 
approximately  35  million  board  feet 
(mmbf)  of  timber.  Timber  harvest  will 
be  accomplished  using  a  variety  of 


FOR  FURTHER  INFORMATION  CONTACT: 

Questions  about  the  proposal  and  EIS 
should  be  directed  to  Patricia  Grantham, 
District  Ranger,  Petersburg  Ranger 
District,  Tongass  National  Forest,  PO 
Box  1328,  Petersburg,  AK  99833; 
telephone  (907)  772-3871  or  Dan 
McMahon,  Interdisciplinary  Team 
Leader,  Petersburg  Ranger  District,  PO 
Box  1328,  Petersburg.  AK  99833; 
telephone  (907)  772-3871. 
SUPPLEMENTARY  INFORMATION:  Public 
participation  has  been  an  integral 
component  of  the  study  process  and 
will  be  especially  important  at  several 
points  during  the  analysis.  During  the 
last  year,  the  Forest  Service  has  been 
seeking  information,  comments,  and 
assistance  from  Federal,  State,  and  local 
agencies  Federally-recognized  Indian 
tribes,  and  individuals  and 
organizations  that  may  be  interested  in, 
or  affected  by.  the  proposed  activities. 
Written  scoping  comments  have  been 
solicited  through  an  informal  scoping 


Federal  Register /Vol.  65,  No.  109 /Tuesday,  June  6,  2000 /Notices 


35885 


package  that  was  sent  to  the  project 
mailing  list  and  available  at  open 
houses  in  Petersburg  and  Kake,  Alaska. 
The  scoping  process  includes:  (1) 
Identification  of  potential  issues;  (2) 
identification  of  issues  to  be  analyzed  in 
depth;  and  (3)  elimination  of 
insignificant  issues  or  those  which  have 
been  covered  by  a  previous 
environmental  review.  For  the  Forest 
Setvice  to  best  use  the  scoping  input, 
comments  should  be  received  by  July  7, 
2000  (30  days  from  expected 
publication). 

Based  on  results  of  scoping  and  the 
resource  capabilities  within  the  project 
area,  alternatives  including  a  "no 
action"  alternative  will  be  developed  for 
the  Draft  Environmental  Impact 
Statement.  The  Draft  Environmental 
Impact  Statement  is  projected  to  be  filed 
with  the  Environmental  Protection 
Agency  (EPA)  in  the  summer  of  2000. 
Subsistence  hearings  as  provided  for  in 
Title  VIII,  Section  810  of  the  Alaska 
National  Interest  Lands  Conservation 
Act  (ANILCA),  will  occur,  if  necessary, 
during  the  comment  period  on  the  Draft 
Environmental  Impact  Statement.  The 
Final  Envirorunental  Impact  Statement 
and  Record  of  Decision  are  anticipated 
to  be  published  in  March,  2001. 

The  comment  period  on  the  Draft 
Environmental  Impact  Statement  will  be 
45  days  from  the  date  the 
Environmental  Protection  Agency 
publishes  the  notice  of  availability  in 
the  Federal  Register. 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  coiul  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  Draft  Envirorunental 
Impact  Statements  must  structiu^  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC,  435  U.S.  519,  553,  (1978). 
Environmental  objections  that  could 
have  been  raised  at  the  Draft 
Environmental  Impact  Statement  stage 
may  be  wsiived  or  dismissed  by  the 
courts.  City  of  Angoon  v.  Hodel,  803 
F.2nd  1016,  1022  (9th  Cir.  1986)  and 
Wisconsin  Heritages,  Inc.  v.  Harris,  490 
F.  Supp.  1334  (E.D.  Wis.  1980).  Because 
of  these  court  rulings,  it  is  very 
important  that  those  interested  in  this 
proposed  action  participate  by  the  close 
of  the  45-day  comment  period  so  that 
substantive  conunents  and  objections 
are  made  available  to  the  Forest  Service 
at  a  time  when  it  can  meaningfully 
consider  them  and  respond  to  them  in 
the  Final  Environmental  Impact 
Statement. 


To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  of  the  proposed  action, 
comments  during  scoping  and 
comments  on  the  Draft  Environmental 
Impact  Statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  Draft  Environmental 
Impact  Statement.  Comments  may  also 
address  the  adequacy  of  the  Draft 
Environmental  Impact  Statement  or  the 
merits  of  the  alternatives  formulated 
and  discussed  in  the  statement. 
Reviewers  may  wish  to  refer  to  the 
Council  on  Environmental  Quality 
Regulations  for  implementing  the 
procediu-al  provisions  of  the  National 
Environmental  Policy  Act  at  40  CFR 
1503.3  in  addressing  these  points. 
Comments  received  in  response  to  this 
solicitation,  including  names  and 
addresses  of  those  who  comment,  will 
be  considered  part  of  the  public  record 
on  this  proposed  action  and  will  be 
available  for  public  inspection. 
Comments  submitted  anonymously  will 
be  accepted  and  considered;  however, 
those  who  submit  anonjTnous 
comments  will  not  have  standing  to 
appeal  the  subsequent  decision  under 
36  CFR  Parts  215  or  217.  Additionally, 
pursuant  to  7  CFR  1.27(d),  any  person 
may  request  the  agency  to  withhold  a 
submission  from  the  public  record  by 
showing  how  the  Freedom  of 
Information  Act  (FOIA)  permits  such 
confidentiality.  Requesters  should  be 
aware  that,  under  FOIA,  confidentiality 
may  be  granted  in  only  very  limited 
circumstances,  such  as  to  protect  trade 
secrets.  The  Forest  Service  will  inform 
the  requester  of  the  agency's  decision 
regarding  the  request  for  confidentiality, 
and  where  the  request  is  denied,  the 
agency  will  retiun  the  submission  and 
notify  the  requester  that  the  comments 
may  be  resubmitted  with  or  without 
name  and  address  within  7  days. 

Permits  required  for  implementation 
irtclude  the  following: 

1.  U.S.  Army  Corps  of  Engineers. 

— Approval  of  discharge  of  dredged  or  fill 
material  into  the  waters  of  the  United 
States  under  Section  404  of  the  Clean 
Water  Act; 

— Approval  of  the  construction  of  structures 
or  work  in  navigable  waters  of  the  United 
States  under  Section  10  of  the  Rivers  and 
Harbors  Act  of  1899; 

2.  Environmental  Protection  Agency 

— National  Pollutant  Discharge  Elimination 

System  (402)  Permit; 
— Review  Spill  Prevention  Control  and 

Countermeasure  Plan; 

3.  State  of  Alaska,  Department  of  Natural 
Resources 

— Tideland  Permit  and  Lease  or  Easement: 

4.  State  of  Alaska.  Department  of 
Environmental  Conservation 


— Solid  Waste  Disposal  Permit; 
— Certification  of  Compliance  with  Alaska 
Water  Quality  Standards  (401  Certification) 

Responsible  Official:  Carol  Jorgensen, 
Assistant  Forest  Supervisor,  Tongass 
National  Forest,  PO  Box  309.  Petersburg, 
Alaska  99833,  is  the  responsible  official. 
The  responsible  official  will  consider 
the  comments,  response,  disclosure  of 
environmental  consequences,  and 
applicable  laws,  regulations,  and 
policies  in  making  the  decision  and 
stating  the  rationale  in  the  Record  of 
Decision. 

Dated:  May  22.  2000. 
Carol ).  Jorgensen, 

Assistant  Forest  Supenisor. 

[FR  Doc.  00-14065  Filed  6-5-00:  8:45  am] 

BILLING  COOE  3410-11-M 


DEPARTMENT  OF  AGRICULTURE 

Natural  Resources  Conservation 
Service 

Black  Bayou  Culverts  Hydrologic 
Restoration  Project  (CS-29),  Calcasieu 
Parish,  U\ 

AGENCY:  Natural  Resources 
Conservation  Service. 

ACTION:  Notice  of  finding  of  no 
significant  impact. 

SUMMARY:  Pursuant  to  section  102(2)(c) 
of  the  Nationcil  Environmental  Policy 
Act  of  1969:  the  Council  on 
Environmental  Quality  Regulations  (40 
CFR  Part  1500):  and  the  Natural 
Resources  Conservation  Ser\ice 
Regulation  (7  CFR  Part  650);  the  Natural 
Resources  Conser\'ation  Service,  U.S. 
Department  of  Agriculture,  gives  notice 
that  an  environmental  impact  statement 
is  not  being  prepared  for  the  Black 
Bayou  Culverts  Hydrologic  Restoration 
Project  (CS— 29),  Calcasieu  Parish. 
Louisiana. 

FOR  FURTHER  INFORMATION  CONTACT: 

Donald  W.  Gohmert,  State 
Conservationist,  Natural  Resources 
Conservation  Service,  3737 
Governmental  Street,  Alexandria, 
Louisiana,  71302,  telephone  (318)  473- 
7751. 

SUPPLEMENTARY  INFORMATION:  The 

environmental  assessment  of  this 
federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
locaJ,  regional,  or  national  impacts  on 
the  environment.  As  a  result  of  these 
findings,  Donald  W.  Gohmert,  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  are  not 
needed  for  this  project. 
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The  project  consists  of  tliH  installation 
of  a  set  of  culverts  under  Highway  384 
at  its  intersection  of  Black  Bayou.  The 
culverts  would  re-establish  a  hydrologic 
r:t)nne<:tion  in  Black  Baynu  at  Highway 
;)84  to  help  give  relieve  to  high  water 
conditions  within  the  fresh  water  marsh 
basin. 

The  Notice  of  a  Finding  of  No 
Significant  Impact  (FONSI)  has  been 
forwarded  to  the  Environmental 
Protection  Agency  and  to  various 
federal,  state,  and  local  agencies  and 
interested  parties.  A  limited  numbtir  of 
copies  of  the  FONSI  are  available  to  fdl 
single  copy  requests  at  the  above 
address.  Basic  data  developed  during 
the  environmental  assessment  are  on 
file  and  may  be  reviewed  by  contacting 
Bruce  Lehto.  Assistant  State 
Conservationist/Water  Resources. 
Natural  Resoun;es  Conservation  Service. 
37.17  Government  Street.  Alexandria. 
Louisiana  71302,  telephone  (318)  47.3- 
7756. 

No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  until  30  days  after  <he  date  of  this 
publication  in  the  Federal  Register 

(This  H(  tivitv  IS  listed  in  the  (Uilnlog  tif 
KtidHfHl  Ddtiu'stic  /VssistancH  un(ler 
NO  10.404.  Watershed  Proteitioii  and  Khxici 
Prevention,  .ind  is  siibie(  t  tii  the  provision  of 
KxfKUitive  Order  \'Z^7^.  whn  h  reijuires 
intergovfrnniental  i.onsultation  with  Slate 
Hnd  IochI  officials.) 

Dated  M,iv  2A.  2000 
Donald  W.  Gohmerl, 
Staff  Conservationist. 

(KK  Doc    (UKHOfifi  Filed  fi-B-OO;  H  45  anil 
BILUNO  CODE  9410-16-M 


DEPARTME^f^  OF  COMMERCE 
International  Trade  Administration 

[A-580-612] 

Dynamic  Random  Access  Memory 
Semiconductors  of  One  Megabit  or 
Above  From  the  Republic  of  Korea: 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review  and  Notice 
of  Intent  Not  To  Revoke  Order  In  Part 

AGENCY:  Import  Administration. 
International  Trade  Administratiim, 
Department  of  Commerce. 
ACTION:  Notice  of  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review  and  Notice  of  Intent  Not  to 
Revoke  Order  in  Part. 


SUMMARY:  In  respon.se  to  requests  from 
one  manufacturer/exporter  and  one  U.S. 
producer  of  the  subject  merchandise, 
the  Department  of  Commerce  ("the 
Department")  is  conducting  an 
administrative  review  of  the 


antidumping  duty  order  on  dynamic 
random  access  memory  semiconductors 
of  one  megabit  or  above  { "DRAMs") 
from  the  Republic  of  Korea  ("Korea"). 
The  review  covers  two  manufacturers/ 
exporters  and  four  resellers  of  subject 
merchandise  to  the  United  States  during 
the  period  of  review  ("POR"),  May  1. 
1998  through  April  30,  1999.  Based 
upon  our  analysis,  the  Department  has 
preliminarily  determined  that  dumping 
margins  exist  for  both  manufacturers/ 
exporters  and  the  four  resellers  during 
the  POR.  If  these  preliminarv  results  are 
adopted  in  our  final  results  of 
administrative  review,  we  will  instruct 
the  United  States  Customs  Service 
("Customs")  to  assess  antidumping 
duties  as  appropriate.  Interested  parties 
are  invited  to  comment  on  these 
preliminary  results.  Parties  who  submit 
arguments  in  this  proceeding  are 
requested  to  submit  with  the  argument 
(1)  a  statement  of  the  issue,  and  (2)  a 
brief  summary  of  the  argument. 
EFFECTIVE  DATE:  June  6,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Alexander  Amdur  or  John  Conniff,  AD/ 
CVD  Enforcement,  Group  II,  Office  4, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  and  Constitution 
Avenue,  N.W..  Washington,  DC.  20230: 
telephone:  (202)  482-5346  or  (202)  482- 
1009,  respectively. 
SUPPI.EMENTARY  INFORMATION: 

Applicable  Statute  and  Regulations 

Unless  otherwise  stated,  all  citations 
to  the  Tariff  Act  of  1930,  as  amended 
("the  Act"),  are  references  to  the 
provisions  as  of  |anuary  1,  1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act  ( "URAA").  In  addition, 
unless  otherwise  indicated,  all 
references  to  the  regulations  of  the 
Department  are  to  19  CFR  part  351 
(1999). 

Background 

On  May  10.  1993,  the  Department 
published  in  the  Federal  Register  (58 
FR  27250)  the  antidumping  duty  order 
on  DRAMs  from  Korea.  On  May  28, 
1999,  the  petitioner.  Micron  Technology 
Inc.,  ("Micron")  requested  an 
admini.strative  review  of  Hyundai 
Electronics  Industries  Co.,  Ltd. 
("Hyundai")  and  LG  Semicon  Co.,  Ltd. 
("LG "),  Korean  manufacturers  of 
DRAMs,  and  four  Korean  resellers  of 
DRAMs,  the  G5  Corporation  ("G5 "), 
Kim's  Marketing,  jewon  Trading 
(")ewon"),  and  VVooyang  Industry  Co., 
Ltd.  ("VVooyang"),  for  the  period  May  1, 
1998  through  April  30,  1999. 
Additionally,  the  petitioner  requested  a 


cost  investigation  of  LG  and  Hyundai 
pursuant  to  section  773(b)  of  the  Act. 
On  May  28,  1999.  LG  requested  that  the 
Department  conduct  a  review  of  its 
exports  of  the  subject  merchandise  to 
the  United  States.  On  May  28,  1999,  LG 
also  submitted  a  timely  request  that  the 
order  be  revoked  with  respect  to  LG.  LG 
based  its  revocation  request  on  its 
appeal  of  the  Department's  inclusion  of 
unreported  sales  in  the  fourth  review  • 
which,  LG  claimed,  if  successful,  would 
result  in  a  de  minimis  margin  in  the 
fourth  review  for  LG;  and  the  final 
results  of  the  fifth  review,  which  had 
not  been  issued  at  the  time  of  LG's 
revocation  request.  On  June  30,  1999  (64 
FR  35124),  the  Department  initiated  an 
administrative  review  of  Hyundai,  LG, 
G5,  Kim's  Marketing,  Jewon,  and 
VVooyang,  including  cost  investigations 
of  Hyundai  and  LG,  covering  the  POR, 
On  November  17,  1999,  Micron 
submitted  a  request  for  postponement  of 
the  preliminary  results.  On  December 
20.  1999,  the  Department  published  in 
the  Federal  Register  (64  FR  71 1 1 )  a 
notice  extending  the  time  for  the 
preliminary  results  from  January  30. 
2000,  until  May  30,  2000.  The 
Department  is  conducting  this  review  in 
accordance  with  section  751  of  the  Act. 

Scope  of  the  Review 

hnports  covered  by  the  review  are 
shipments  of  DRAMs  from  Korea. 
Included  in  the  scope  are  assembled  and 
unassembled  DRAMs.  Assembled 
DRAMs  include  all  package  types. 
Unassembled  DRAMs  include  processed 
wafers,  uncut  die,  and  cut  die. 
Processed  wafers  produced  in  Korea, 
but  packaged  or  assembled  into  memory- 
modules  in  a  third  country,  are  included 
in  the  scope:  wafers  produced  in  a  third 
country  and  assembled  or  packaged  in 
Korea  are  not  included  in  the  scope. 

The  scope  of  this  review  incluaes 
memory  modules.  A  memory  module  is 
a  collection  of  DRAMs,  the  sole  function 
of  which  is  memory.  Modules  include 
single  in-line  processing  modules 
(  "SIPs"),  single  in-line  memory  modules 
(  "SIMMs  "),  or  other  collections  of 
DRAMs,  whether  unmounted  or 
mounted  on  a  circuit  board.  Modules 
that  contain  other  parts  that  are  needed 
to  support  the  function  of  memory  are 
covered.  Only  those  modules  which 
contain  additional  items  which  alter  the 
function  of  the  module  to  something 
other  than  memory,  such  as  video 
graphics  adapter  ("VGA")  boards  and 
cards,  are  not  included  in  the  scope. 
The  scope  of  this  review  also  includes 
video  random  access  memory 
semiconductors  ( "VRAMS"),  as  well  as 
any  future  packaging  and  assembling  of 
DRAMs;  and,  removable  memory 


modules  placed  on  motherboards,  with 
or  without  a  central  processing  unit 
("CPU"),  unless  the  importer  of 
motherboards  certifies  with  the  Customs 
Service  that  neither  it  nor  a  party  related 
to  it  or  under  contract  to  it  will  remove 
the  modules  from  the  motherboards 
after  importation.  The  scope  of  this 
review  does  not  include  DRAMs  or 
memory  modules  that  are  reimported  for 
repair  or  replacement. 

The  DRAMS  and  modules  subject  to 
this  review  are  currently  classifiable 
under  subheadings  8471.50.0085, 
8471.91.8085.  8542.11.0024, 
8542.11.8026.  8542.13.8034, 
8471.50.4000,  8473.30.1000. 
8542.11.0026,  8542.11.8034. 
8471.50.8095.  8473. 30.4000, 
8542.11.0034.  8542.13.8005, 
8471.91.0090.  8473.30.8000. 
8542.11.8001.  8542.13.8024, 
8471.91.4000,  8542.11.0001, 
8542.11.8024  and  8542.13.8026  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  ("HTSUS").  Although  the 
HTSUS  subheadings  are  provided  for- 
convenience  and  customs  purposes,  the 
Department's  written  description  of  the 
scope  of  this  review  remains 
dispositive. 

Intent  Not  To  Revoke 

LG  submitted  a  request  that  the  order 
be  partially  revoked  with  respect  to 
itself  pursuant  to  19  CFR  351.222(e)(1). 
Under  the  Department's  regulations,  the 
Department  may  revoke  an  order,  in 
part,  if  the  Secretary  concludes  that, 
among  other  things:  (1)  "[o]ne  or  more 
exporters  or  producers  covered  by  the 
order  have  sold  the  merchandise  at  not 
less  than  normal  value  for  a  period  of 
at  least  three  consecutive  years";  (2) 
"[i)t  is  not  likely  that  those  persons  will 
in  the  future  sell  the  merchandise  at  less 
than  normal  value":  and  (3)  "the 
exporter  or  producer  agrees  in  WTiting  to 
its  immediate  reinstatement  in  the 
order,  as  long  as  any  exporter  or 
producer  is  subject  to  the  order,  if  the 
Secretary  concludes  that  the  exporter  or 
producer,  subsequent  to  the  revocation, 
sold  the  merchandise  at  less  than 
normal  value."  See  19  CFR 
351.222(h)(2).  In  this  case,  LG  does  not 
meet  the  first  criterion  for  revocation.  In 
the  two  previous  segments  of  this 
proceeding,  the  Department  found  that 
LG  sold  subject  merchandise  at  less  than 
normal  value.  See  Dynamic  Random 
Access  Memory  Semiconductors  of  One 
Megabit  or  Above  from  the  Republic  of 
Korea.  63  FR  50867  (September  23, 
1998)  (■•Final  Results  1998")  and 
Dynamic  Random  Access  Memory 
Semiconductors  (DRAMs)  of  One 
Megabit  or  Above  from  the  Republic  of 
Korea.  64  FR  69694  {December  14,  1999) 


["Final  Results  1999").  Since  LG  has  not 
met  the  first  criterion  for  revocation,  i.e., 
zero  or  de  minimis  margins  for  three 
consecutive  reviews,  the  Department 
need  not  reach  a  conclusion  with 
respect  to  the  second  and  third  criteria. 
Therefore,  on  this  basis,  we  have 
preliminarily  determined  not  to  revoke 
the  Korean  DRAM  antidumping  duty 
order  with  regard  to  LG. 

Verification 

As  provided  in  section  782(i)  of  the 
Act.  we  verified  information  provided 
by  LG  and  Hyundai.  We  used  standard 
verification  procedures,  including  on- 
site  inspection  of  the  respondents' 
facilities,  examination  of  relevant  sales, 
financial,  and/or  cost  records,  and 
selection  of  original  documentation 
containing  relevant  information.  G5, 
Jewon,  Kim's  Marketing  and  Wooyang 
were  not  verified  because  the  companies 
did  not  respond  to  the  Department's 
questionnaires. 

Facts  Available  ("FA") 

1.  Application  of  FA 

Section  776(a)(2)  of  the  Act  provides 
that  if  any  interested  party:  (A) 
withholds  information  that  has  been 
requested  by  the  Department;  (B)  fails  to 
provide  such  information  in  a  timely 
manner  or  in  the  form  or  manner 
requested;  (C)  significantly  impedes  an 
antidumping  investigation;  or  (D) 
provides  such  information  but  the 
information  caimot  be  verified,  the 
Department  shall  use  facts  otherwise 
available  in  making  its  determination. 

On  July  8,  1999,  the  Department  sent 
Hyundai,  LG,  G5,  Jewon.  Kim's 
Marketing  and  Wooyang  questionnaires 
requesting  that  they  provide  information 
regarding  any  sales  that  they  made  to 
the  United  States  during  the  POR.  We 
did  not  receive  any  replies  from  G5, 
Jewon,  Kim's  Marketing  or  Wooyang. 

On  March  3,  2000,  the  Department 
sent  letters  informing  G5.  Jewon,  Kim's 
Marketing  and  Wooyang  that  not 
responding  to  the  Department's 
questionnaires  could  result  in  a 
determination  based  on  FA.  We  did  not 
receive  any  replies  from  the  four 
companies. 

Because  G5.  Jewon,  Kim's  Marketing 
and  Wooyang  have  failed  to  respond  to 
our  questionnaires,  pursuant  to  section 
776(a)  of  the  Act,  we  have  applied  FA 
to  calculate  their  dumping  margins. 

2.  Selection  of  Adverse  FA 

Section  776(b)  of  the  Act  provides 
that,  in  selecting  from  the  facts 
available,  adverse  inferences  may  be 
used  against  a  party  that  failed  to 
cooperate  by  not  acting  to  the  best  of  its 


ability  to  comply  with  requests  for 
information.  See  also  Statement  of 
Administrative  Action  ( "SAA  ") 
accompanying  the  URAA.  H.R.  Doc.  No. 
316,  103d  Cong..  2d  Sess.  870  (1994). 

Section  776(d)  states  further  that  an 
adverse  inference  may  include  reliance 
on  information  derived  from  the 
petition,  the  final  determination,  the 
final  results  of  prior  reviews,  or  any 
other  information  placed  on  the  record. 
See  also  Id.  at  868.  In  addition,  the  SAA 
establishes  that  the  Department  may 
employ  an  adverse  inference  "to  ensure 
that  the  party  does  not  obtain  a  more 
favorable  result  by  failing  to  cooperate 
than  if  it  had  cooperated  fully."  See 
SAA  at  870.  In  employing  adverse 
inferences,  the  SAA  instructs  the 
Department  to  consider  'the  extent  to 
which  a  party  may  benefit  from  its  own 
lack  of  cooperation.  "  Id. 

Because  G5,  Jewon.  Kim's  Marketing 
and  Wooyang  did  not  cooperate  by 
complying  with  our  request  for 
information,  and  in  order  to  ensure  that 
they  do  not  benefit  from  their  lack  of 
cooperation,  we  are  employing  an 
adverse  inference  in  selecting  from 
among  the  facts  otherwise  available.  The 
Department's  practice  when  selecting  an 
adverse  FA  rate  from  among  the 
possible  sources  of  information  has  been 
to  ensure  that  the  margin  is  sufficiently 
adverse  so  "as  to  effectuate  the  purpose 
of  the  FA  rule  to  induce  respondents  to 
provide  the  Department  with  complete 
and  accurate  information  in  a  timely 
manner."  See  Static  Random  Access 
Memory  Semiconductors  From  Taiwan: 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value.  63  FR  8909.  8932 
(February  23.  1998). 

In  order  to  ensure  that  the  rate  is 
sufficiently  adverse  so  as  to  induce 
future  cooperation  from  G5,  Jewon, 
Kim's  Marketing  and  Wooyang.  we  have 
assigned  these  companies,  as  adverse 
FA,  the  highest  calculated  margin  from 
any  segment  of  this  proceeding,  10.44 
percent,  which  is  the  rate  calculated  for 
Hyundai  in  the  fifth  administrative 
review.  See  Final  Results  1999. 

Information  from  prior  segments  of 
the  proceeding,  such  as  involved  here, 
constitutes  "secondary  information" 
under  section  776(c)  of  the  Act.  Section 
776(c)  of  the  Act  provides  that  the 
Department  shall,  to  the  extent 
practicable,  corroborate  secondarx' 
information  used  for  FA  by  reviewing 
independent  sources  reasonably  at  its 
disposal.  The  SAA  provides  that  to 
"corroborate"  means  simply  that  the 
Department  will  satisfi,'  itself  that  the 
secondary  information  to  be  used  has 
probative  value.  See  SAA  at  870.  As 
noted  in  Tapered  Roller  Bearings  and 
Parts  Thereof,  Finished  and  Unfinished. 
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from  Japan,  and  Tapt'Cfd  Holler 
Branniiis.  Four  Imhcs  or  Lfss  in  Outsidt- 
Piametfr.  and  ('ompont'nts  Thereof, 
from  Japan.  Prrliminar,  Hrsults  of 
Antidunipint;  Duty  .\dn\inistrativf 
Hfvifws  and  Partial  Trrnunation  of 
.■\dministrativf  Hcvifivs.  HI  FR  57391, 
57:J92  (November  fi,  1996)  [•TRBs").  in 
f  (irroboratt;  se<:()n(ldrv  information,  the 
Department  will,  to  the  extent 
practicable,  examine  the  reliability  and 
relevance  of  the  information  used. 
However,  unlike  other  tvpes  of 
information,  such  as  input  costs  or 
selling  expenses,  there  are  no 
independent  sourct^s  from  which  the 
Department  can  derive  i:alc:ulated 
dumping  margins;  the  only  source  for 
margins  is  administrative 
determinations.  Thus,  in  an 
administrative  review,  if  the  Department 
chot)ses  as  total  adverse  FA  a  i;alculated 
dumping  margin  from  a  prior  segment  of 
the  proceeding,  it  is  not  necessary  to 
question  the  reliability  of  the  margin  for 
that  time  period. 

As  to  the  relevance  of  the  margin  used 
for  adverse  FA.  the  Department  stated  in 
TRBs  that  if  will  "consider  information 
reasonably  at  its  disposal  as  to  whether 
there  are  circumstances  that  would 
render  a  margin  irrelevant.  Where 
circumstances  indicate  that  the  selected 
margin  is  not  appropriate  as  adverse  FA. 
the  Department  will  disregard  the 
margin  and  determine  an  appropriate 
margin."  Id  :  s«?e  also  Frrsh  (!ut  Flowers 
from  Mexico:  Preliminarv  Results  of 
Antidumping  Duty  Administmtive 
Review.  BO  FR  49567  (February  22, 
1996),  where  we  disregarded  the  highest 
margin  in  the  case  as  best  information 
available  because  the  margin  was  based 
on  another  company's  uncharacteristic 
business  expense  resulting  in  an 
extremely  high  margin. 

As  stated  above,  tne  highest  rate 
determined  in  any  prior  segment  of  the 
proceeding  is  10  44  percent,  a 
calculated  rate  from  Final  Results  1999 

In  the  absence  of  information  on  the 
administrative  record  that  application  of 
the  10.44  percent  rate  to  Ci5,  lewon, 
Kim's  Marketing  and  Wooyang  would 
be  inappropriate  as  an  adverse  FA  rate 
in  the  instant  review,  that  the  margin  is 
not  relevant,  or  that  leads  us  to  re- 
examine this  rate  as  adverse  facts 
available  in  the  instant  review,  we  have 
applied,  as  FA,  the  10.44  perc;ent  margin 
from  a  prior  administrative  review  of 
this  order,  and  have  satisfied  the 
corroboration  requirements  under 
section  776(c)  of  the  Act. 

Third  Country  Transshipments 

In  the  fourth  and  fifth  administrative 
reviews  of  this  proceeding,  we 
determined  that  LG  had  Itnowledge,  or 


should  have  had  knowledge,  that  a 
substantial  amount  of  its  sales  to  third 
countr\'  customers  were  destined  for  the 
United  .States   See  Final  Results  1998 
and  Final  Results  1999  Furthermore, 
during  the  current  review,  the  petitioner 
made  several  allegations  that  Hyundai's 
and  LGs  affiliates  in  other  countries, 
such  as  Hong  Kong,  made  sales  during 
the  POR  to  companies  that  shipped  the 
merchandise  to  the  United  States. 
Gonsequently,  we  requested  information 
from  Hyundai  and  LG  about  their  third 
country  sales  during  the  POR  and,  for 
the  first  time,  conducted  verifications  of 
Hyundai's  and  LGs  Hong  Konf, 
affiliates. 

LG  did  not  report  the  requested  third 
country  sales  through  an  affiliated  party. 
However,  LG  subsequently  provided 
clarifying  information  about  these  sales. 
As  a  result  of  this  clarification,  we  have 
made  no  adjustment  for  these  sales.  For 
further  discussion.  See  Memorandum 
on  LGs  Third  Countn,'  Sales  dated  May 
30.  2000 

We  also  have  made  no  adjustments  in 
this  review  for  Hyundai's  or  LGs 
reported  third  country  sales  because  we 
did  not  find  evidence  that  Hyundai  or 
LG  had  knowledge,  or  should  have  had 
knowledge,  that  any  of  their  sales  to 
third  country  customers  were  destined 
for  the  United  States.  In  the  future,  we 
intend  to  continue  to  closely  monitor 
any  transshipments  of  Korean  DRAMs 
to  the  United  States  from  all  countries, 
and  will  particularly  scrutinize 
transshipments  of  Korean  DRAMs 
through  Hong  Kong 

Fair  Value  Comparisons 

To  determine  whether  sales  of 
DRAMs  from  Korea  to  the  United  States 
wore  made  at  less  than  fair  value 
("LTFV").  we  compared  the  constructed 
export  price  ("CEP  ")  to  the  normal 
value  ( 'NV").  as  described  in  the  CEP 
and  NV  sections  of  this  notice,  below. 
In  accordance  with  section  771(16)  of 
the  Act,  we  considered  all  products  as 
described  in  the  "Scope  of  Review" 
section  of  this  notice,  above,  that  were 
sold  in  the  home  market  in  the  ordinary 
course  of  trade  for  purposes  of 
(determining  appropriate  product 
comparisons  to  U.S.  sales.  Where  there 
were  no  sales  of  the  identical  or  the 
most  similar  merchandise  in  the  home 
market  that  were  suitable  for 
comparison,  we  compared  U.S.  sales  to 
sales  of  the  next  most  similar  foreign 
like  product,  based  on  the 
characteristics  listed  in  Section  B  and  C 
of  our  antidumping  questionnaire. 

CEP 

For  Hyundai  and  LG,  in  calculating 
United  States  price,  the  Department 


u.sed  CEP,  as  defined  in  section  772(b) 
of  the  Act,  because  the  merchandise  was 
first  sold  to  an  unaffiliated  U.S. 
purchaser  after  importation.  We 
calculated  CEP  based  on  delivered 
prices  to  unaffiliated  customers  in  the 
United  States 

We  made  deductions  from  the  starting 
price,  where  appropriate,  for  discounts, 
rebates,  billing  adjustments,  foreign  and 
US  brokerage  and  handling,  foreign 
inland  insurance,  export  insurance,  air 
freight,  air  insurance,  U.S.  warehousing 
expense.  U.S.  duties  and  direct  and 
indirect  selling  expenses  to  the  extent 
that  they  are  associated  with  economic 
activity  in  the  United  States  in 
accordance  with  sections  772(c)(2)  and 
772(d)(1)  of  the  Act.  These  deductions 
included  credit  expenses  and 
commissions,  as  applicable,  and 
inventory  carrying  costs  incurred  by  the 
respondents'  U.S.  subsidiaries.  We 
added  duty  drawback  received  on 
imparted  materials,  where  applicable, 
pursuant  to  section  772(c)(1)(B)  of  the 
Act. 

For  both  respondents,  for  DRAMs  that 
were  further  manufactured  into  memory 
modules  after  importation,  we  deducted 
all  costs  of  further  manufacturing  in  the 
United  States,  pursuant  to  section 
772(d)(2)  of  the  Act.  These  costs 
consisted  of  the  costs  of  the  materials, 
fabrication,  and  general  expenses 
associated  with  further  manufacturing 
in  the  United  States.  Pursuant  to  section 
772(d)(3)  of  the  Act,  we  also  reduced  the 
CEP  by  the  amount  of  profit  allocated  to 
the  expenses  deducted  under  section 
772(d)(1)  and  (2). 

We  corrected  for  certain  clerical  errors 
found  during  verification,  including 
corrections  that  Hyundai  and  LG 
identified  in  their  responses  in  the 
course  of  preparing  for  verification. 

Level  ofTrade(  "LOT") 

In  accordance  with  section 
773(a)(1)(B)  of  the  Act.  to  the  extent 
practical,  we  determined  NV  based  on 
sales  in  the  comparison  market  at  the 
same  LOT  as  the  CEP  sales.  The  NV 
LOT  is  that  of  the  starting-price  sales  in 
the  comparison  market  or.  when  NV  is 
based  on  constructed  value  (CV).  that  of 
the  sales  from  which  we  derive  selling, 
general,  and  administrative  (SG&A) 
expenses  and  profit.  For  CEP,  it  is  the 
level  of  the  constructed  sale  from  the 
exporter  to  the  importer. 

To  determine  whether  NV  sales  are  at 
a  different  LOT  than  the  CEP  sales,  we 
examined  stages  in  the  marketing 
process  and  selling  activities  along  the 
chain  of  distribution  between  the 
producer  and  the  unaffiliated  customer. 
If  the  comparison-market  sales  are  at  a 
different  LOT,  and  the  difference  affects 
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price  comparability,  as  manifested  in  a 
pattern  of  consistent  price  differences 
between  the  sales  on  which  NV  is  based 
and  comparison-market  sales  at  the  LOT 
of  the  export  transaction,  we  make  a 
LOT  adjustment  under  section 
773(a)(7)(A)  of  the  Act.  Finally,  for  CEP 
sales,  if  the  NV  level  is  more  remote 
from  the  factory  than  the  CEP  level  and 
there  is  no  basis  for  determining 
whether  the  difference  in  the  levels 
between  NV  and  CEP  affects  price 
comparability,  we  adjust  NV  under 
section  773(a)(7)(B)  of  the  Act  (the  CEP 
offset  provision).  See  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Cut-to  Length 
Carbon  Steel  Plate  from  South  Africa, 
62  FR  61731  (November  19.  1997). 

We  reviewed  the  questionnaire 
responses  of  Hyimdai  and  LG  to 
establish  whether  there  were  sales  at 
different  LOTs  based  on  the  distribution 
system,  selling  activities,  and  services 
offered  to  each  customer  or  customer 
category.  For  both  respondents,  we 
identified  one  LOT  in  the  home  market 
with  direct  sales  by  the  parent 
corporation  to  the  domestic  customer. 
These  direct  sales  were  made  by  both 
respondents  to  original  equipment 
manufacturers  ("OEMs")  and  to 
distributors.  In  addition,  all  sales, 
whether  made  to  OEM  customers  or  to 
distributors,  included  the  same  selling 
functions.  For  the  U.S.  market,  all  sales 
for  both  respondents  were  reported  as 
CEP  sales.  The  LOT  of  the  U.S.  sales  is 
determined  for  the  sale  to  the  affiliated 
importer  rather  than  the  resale  to  the 
unaffiliated  customer.  We  examined  the 
selling  functions  performed  by  the 
Korean  companies  for  U.S.  CEP  sales  (as 
adjusted)  and  preliminarily  determine 
that  they  are  at  a  different  LOT  from  the 
Korean  companies'  home  market  sales 
because  the  companies'  CEP 
transactions  were  at  a  less  advanced 
stage  of  marketing.  For  instance,  at  the 
CEP  level,  the  Korean  companies  did 
not  engage  in  any  general  promotion 
activities,  marketing  functions,  or  price 
negotiations  for  U.S.  sales.  Because  we 
compared  CEP  sales  to  home  market 
sales  at  a  more  advanced  LOT,  we 
examined  whether  a  LOT  adjustment 
may  be  appropriate.  In  this  case,  both 
respondents  only  sold  at  one  LOT  in  the 
home  market.  Therefore,  there  is  no 
basis  upon  which  either  respondent  can 
demonstrate  a  pattern  of  consistent 
price  differences  between  levels  of 
trade.  Further,  we  do  not  have 
information  which  would  allow  us  to 
examine  pricing  patterns  based  on  the 
respondents'  sales  of  other  products  and 
there  is  no  other  record  information  on 
which  such  an  analysis  could  be  based. 


Because  the  data  available  do  not 
provide  an  appropriate  basis  for  making 
a  LOT  adjustment  and  the  LOT  in  the 
home  market  is  at  a  more  advanced 
stage  of  distribution  than  the  LOT  of  the 
CEP  sales,  a  CEP  offset  is  appropriate. 
Both  respondents  claimed  a  CEP  offset. 
We  applied  the  CEP  offset  to  adjusted 
home  market  prices  or  CV,  as 
appropriate.  The  CEP  offset  consisted  of 
an  amount  equal  to  the  lesser  of  the 
weighted-average  U.S.  indirect  selling 
expenses  and  U.S.  commissions  or 
home  market  indirect  selling  expenses. 
See  the  Memorandum  on  LOT  for  LG. 
dated  May  30,  2000,  and  Memorandum 
on  LOT  for  Hyundai,  dated  May  30, 
2000. 

NV 

Home  Market  Viability 

In  order  to  determine  whether  there 
were  sufficient  sales  of  DRAMs  in  the 
home  market  to  serve  as  a  viable  basis 
for  calculating  NV,  we  compared  the 
respondents'  volume  of  home  market 
sales  of  the  foreign  like  product  to  the 
volume  of  U.S.  sales  of  die  subject 
merchandise,  in  accordance  with 
section  773(a)(1)(C)  of  the  Act.  Because 
the  aggregate  volume  of  home  market 
sales  of  the  foreign  like  products  for 
both  Hyundai  and  LG  was  greater  than 
five  percent  of  the  respective  aggregate 
volume  of  U.S.  sales  of  the  subject 
merchandise,  we  determined  that  the 
home  market  provides  a  viable  basis  for 
calculating  NV  for  all  respondents. 

Cost  of  Production  ("COP") 

We  disregarded  Hyundai's  and  LG's 
sales  found  to  have  been  made  below 
the  COP  in  Final  Results  1998,  the  most 
recent  segment  of  this  proceeding  for 
which  final  results  were  available  at  the 
time  of  the  initiation  of  this  review. 
Accordingly,  the  Department,  pursuant 
to  section  773(b)  of  the  Act,  initiated 
COP  investigations  of  both  respondents 
for  purposes  of  this  administrative 
review. 

We  calculated  the  COP  based  on  the 
sum  of  the  costs  of  materials  and 
fabrication  employed  in  producing  the 
foreign  like  product,  SG&A  expenses, 
and  the  cost  of  all  expenses  incidental 
to  placing  the  foreign  like  product  in 
condition,  packed,  ready  for  shipment, 
in  accordance  with  section  773(b)(3)  of 
the  Act.  We  compared  weighted-average 
quarterly  COP  figures  foi  each 
respondent,  adjusted  where  appropriate 
(see  below),  to  home  market  sales  of  the 
foreign  like  product,  as  required  under 
section  773(b)  of  the  Act,  in  order  to 
determine  whether  these  sales  had  been 
made  at  prices  below  the  COP.  In 
determining  whether  to  disregard  home 


market  sales  made  at  prices  below  the 
COP,  we  examined  whether  such  sales 
were  made  (1)  within  an  extended 
period  of  time  in  substantial  quantities, 
and  (2)  at  prices  which  permitted  the 
recover\'  of  all  costs  within  a  reasonable 
period  of  time  in  the  normal  course  of 
trade,  in  accordance  with  sections 
773(b)(1)(A)  and  (B)  of  the  Act.  In 
accordance  with  section  773(b)(2)(D)  of 
the  Act.  we  conducted  the  recovery-  of 
cost  test  using  annual  cost  data. 

Pursuant  to  section  773(b)(2)(C)(i)  of 
the  Act,  where  less  than  20  percent  of 
home  market  sales  of  a  given  model 
were  at  prices  less  than  the  COP.  we  did 
not  disregard  any  below-cost  sales  of 
that  model  because  the  below-cost  sales 
were  not  made  in  "substantial 
quantities.  "  Where  20  percent  or  more 
of  a  respondent's  sales  of  a  given 
product  were  at  prices  below  the  COP. 
we  found  that  sales  of  that  model  were 
made  in  "substantial  quantities"  within 
an  extended  period  of  time,  in 
accordance  with  section  773(b)(2)(B) 
and  (C)  of  the  Act.  To  determine 
whether  prices  provided  for  recovery  of 
costs  within  a  reasonable  period  of  time, 
we  tested  whether  the  prices  which 
were  below  the  per-unit  cost  of 
production  at  the  time  of  the  sale  were 
also  below  the  weighted -average  per- 
unit  cost  of  production  for  the  POR.  in 
accordance  with  section  773(b)(2)(D)  of 
the  Act.  If  they  were,  we  disregarded  the 
below-cost  sales  in  determining  NV. 

We  found  that  for  both  respondents, 
more  than  20  percent  of  their  home 
market  sales  for  certain  products  were 
made  at  prices  that  were  less  than  the 
COP.  Furthermore,  the  prices  did  not 
permit  the  recover)'  of  costs  within  a 
reasonable  period  of  time.  We.  therefore, 
disregarded  the  below-cost  sales  and 
used  the  remaining  above-cost  sales  as 
the  basis  for  determining  NV.  in 
accordance  with  section  773{b)(l).  For 
those  sales  for  which  there  were  no 
comparable  home  market  sales  in  the 
ordinary  course  of  trade,  we  compared 
CEP  to  CV  pursuant  to  section  773(a)(4) 
of  the  Act. 

Adjustments  to  COP 

Research  6-  Development  ("R&D" I 

Consistent  with  our  past  practice  in 
this  case,  the  R&D  element  of  COP  was 
based  on  R&D  expenses  related  to  all 
semiconductor  products,  not  product- 
specific  expenditures.  See,  e.g.,  Final 
Results  1999.  64  FR  at  69701-69702, 

In  addition,  Hyundai  and  LG.  in  1998. 
completely  deferred  certain  R&D  costs 
and  amortized  other  R&D  costs  over  five 
years  using  the  straight-line  method. 
This  is  the  same  methodology  for 
recognizing  R&D  costs  that  Hyundai  and 
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LG  began  to  use  in  1997,  after 
previously  expensing  all  R&D  costs  as 
incurred  (except  for  Hyundai,  which 
began  to  defer  certain  RftD  costs  in 
1996).  Both  Hyundai  and  LG  based  the 
R&D  expenses  that  they  reported  to  the 
Department  for  this  PCJR  on  the  amount 
of  R&D  costs  that  they  expensed  in 
1998 

Section  773{fl(l)(A)  of  the  Act  directs 
the  Department  to  rely  on  "the  records 
of  the  exporter  or  producer  of  the 
merchandise,  if  such  records  are  kept  in 
accordance  with  the  GAAP  of  the 
exporting  country  (or  the  producing 
country  where  appropriate)  and 
reasonably  reflect  the  costs  associated 
with  production  and  sale  of  the 
merchandise."  Section  773(f)(1)(A)  of 
the  Act  also  states  that  the  Department 
will  consider  whether  "such  allocations 
have  been  historically  used  by  the 
exporter  or  the  producer."  Hyundai's 
and  LG's  methodology  for  recognizing 
R&D  costs  is  in  accordance  with  Korean 
GAAP.  However,  the  legacy  of 
Hyundai's  and  LGs  inconsistency  in 
R&D  accounting  practices  continues  to 
distort  the  cost  calculation  for 
antidumping  purposes,  in  a  similar 
manner  to  the  distortions  that  we  noted 
in  1997  in  the  fifth  administrative 
review.  See  Final  Results  1999.  64  FR  at 
69696-69700. 

Hyundai  and  LG  have  repeatedly 
changed  their  accounting  method  for 
R&D  expenses  throughout  the  course  of 
these  proceedings  (i.e..  from  capitalizing 
and  amortizing,  to  expensing  in  the  year 
incurred,  and  now  back  to  capitalizing 
and  amortizing).  When  Hyundai  and  LG 
do  not  consistently  expense  or  amortize 
R&D  costs,  they  will  recognize,  in 
relation  to  amounts  that  would  be 
recognized  if  either  method  was 
constantly  applied,  aberrationally  high 
amounts  of  R&D  expense  in  some  years, 
and  aberrationally  low  amounts  of  R&D 
expense  in  other  years,  that  do  not 
reasonably  refltH:t  the  costs  of  producing 
the  subject  merchandise.  In  1998,  as  in 
1997,  Hyundai  and  LG.  as  a 
consequence  of  their  change  in 
accounting  methods  for  R&D  costs  in 
1997,  in  only  their  second  c:onsecutive 
year  of  amortizing  R&D  costs, 
recognized,  and  reported  to  the 
Department,  an  aberrationaiiv  low 
amount  of  R&D  expenses 

Also  in  199H,  as  in  1997.  Hyundai  and 
LG  completely  deferred  R&D  costs  for 
certain  long-term  projects  until  they 
realize  revenues  from  thest*  projects,  or 
until  they  foresee  no  possibility  of 
realizing  revenue  from  these  projects. 
This  practice  exacerbates  the  low  level 
of  R&D  expenses  that  the  respondents 
recognize  in  relation  to  the  amount  of 
expenses  actually  inc:urred.  As  we 


found  in  Final  Results  1999.  64  FR  at 
69699.  we  find  that,  for  dumping 
purposes,  this  methodology  does  not 
reasonably  reflect  the  cost  of  producing 
the  subject  merchandise. 

The  Court  of  International  Trade,  in 
Micron  Technology  v.  United  States, 
Slip  Op,  99-51  (June  16,  1999),  at  6. 
specifically  stated  that  "the  object  of  the 
cost  of  production  exercise  is  .   .     to 
capture  .   .  .  those  expenses  that 
reasonably  and  accurately  reflect  a 
respondent's  actual  production  costs  for 
period  of  review."  However,  as  a  result 
of  their  recent  change  to  amortizing  and 
deferring  R&D  expenses,  Hyundai  and 
LG  are  not  capturing  those  expenses  that 
reasonably  and  accurately  reflect  their 
actual  R&D  costs  for  this  POR.  Rather, 
because  of  their  change  in  R&D 
accounting  methodologies,  their  latest 
method  of  capitalization  of  R&D 
produces  a  distorted  and  meaningless 
(for  the  cost  of  production  exercise) 
result  that  does  not  reasonably  reflect 
the  actual  cost  of  producing  the  subject 
merchandise 

We  have  therefore  determined  that  it 
is  appropriate  to  recognize  for 
antidumping  purposes  all  of  Hyundai's 
and  LGs  1998  current  R&D  costs 
incurred  in  order  to  reasonably  and 
accurately  reflect  their  actual  R&D  costs 
for  a  given  year.  The  Department  also 
continues  to  believe  that,  in  general, 
recognizing  the  current  year's  R&D  costs 
incurred  is  a  reasonable  method  to 
recognize  R&D  expenses.  This 
methodology  is  consistent  with  both 
Korean  and  U.S.  GAAP,  and  is  the  same 
methodology  that  Hyundai  and  LG  had 
followed  prior  to  1997. 

Foreign  Translation  Gains  &■  Losses 

In  1998.  both  Hyundai  and  LG 
changed  how  they  recognized  their 
long-term  foreign  currency  translation 
gains  and  losses.  In  1998,  Hyundai  and 
L(]  recognized  all  of  their  long-term 
translation  gains  and  losses,  while  in 
1997.  the  previous  year,  they  had 
capitalized  such  gains  and  losses  and 
amortized  the  amounts  over  the  lives  of 
the  corresponding  liabilities.  In 
dddition.  in  1998,  these  two  companies 
offset  the  vast  majority  of  their 
respective  consolidated  deferred 
translation  losses  (part  of  which  were 
due  to  be  expensed  in  1998)  with  the 
revaluation  increment  from  the 
revaluation  of  their  physical  assets.  The 
revaluation  increment  is  an  equity  type 
adjustment  on  the  statement  of  retained 
earnings  As  a  result,  the  deferred 
translation  losses  are  never  reflected  on 
the  companies'  income  statement.  While 
these  accounting  changes  are  in 
accordance  with  Korean  GAAP,  the 
Department  considers  the  new 


accounting  treatment  of  these  gains  and 
losses  to  be  distortive. 

Hyundai's  and  LG's  changed 
treatment  of  their  long-term  translation 
gains  and  losses  results  in  the 
diminution  of  the  impact  of  their 
translation  losses,  and  the  exaggeration 
of  the  impact  of  their  translation  gains. 
In  1997.  Hyundai  and  LG  incurred 
significant  long-term  translation  losses 
when  the  Korean  Won  dropped 
precipitously.  By  offsetting  much  of 
these  translation  losses  in  1998  with  the 
revaluation  increment.  Hyundai  and  LG 
avoided  recognizing  almost  all  of  the 
deferred  losses  from  1997,  while  still 
recognizing  gains  (including  deferred 
gains  from  1997)  in  1998  on  those  same 
liabilities  that  experienced  the  1997 
losses.  In  addition,  by  switching  fr^m 
amortizing  over  the  life  of  the  liabilities 
in  1997,  to  expensing  as  incurred  in 
1998,  when  Hyundai  and  LG 
experienced  net  long-term  translation 
gains.  Hyundai  and  LG  heightened  the 
impact  of  those  1998  gains  by 
recognizing  all  of  the  gains  immediately. 

In  order  to  neutralize  the  effect  of  the 
changed  treatment  of  the  long-term 
translation  gains  and  losses,  we 
consider  it  appropriate  to  amortize  all 
long-term  tnuislation  gains  and  losses 
over  the  life  of  the  loans.  This  treatment 
is  consistent  with  Hyundai's  and  LG's 
accounting  treatment  in  1997,  and  is  the 
same  method  the  Department  followed 
in  the  fourth  administrative  review 
covering  1996.  when  both  Hyundai  and 
LG  did  not  recognize  in  their  income 
statements  any  of  their  long-term 
translation  gains  and  losses.  See  Final 
Results  1998.  63  FR  at  50872. 

Hyundai,  for  the  first  time  in  1997, 
and  again  in  1998,  capitalized  in  its 
construction  in  progress  ("CIP")  account 
a  part  of  its  long-term  translation  gains 
and  losses.  LG  also  capitalized  in  its  CIP 
account  a  part  of  its  long-term 
translation  gains  and  losses  in  1997  and 
1998.  The  Department  considers  this 
distortive.  since  the  gains  and  losses 
generated  by  the  same  debt  are 
amortized  over  different  periods  (the  life 
of  the  corresponding  financial  liabilities 
and.  for  the  part  capitalized  to  CIP.  the 
life  of  physical  assets).  We  therefore 
included  the  capitalized  translation 
gains  and  losses  in  the  amount  of 
translation  gains  and  losses  that  we 
amortized  over  the  life  of  the  loans. 

Depreciation 

Hyundai  and  LG.  in  another 
accounting  change  in  1998,  increased 
the  useful  lives  over  which  they 
depreciate  certain  assets.  Our  practice, 
pursuant  to  section  773(f)(1)(A)  of  the 
Act  and  the  SAA  at  834,  is  to  use  those 
accounting  methods  and  practices  that 
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respondents  have  historically  used.  As 
this  is  the  sixth  review  of  this  order,  we 
do  not  consider  it  appropriate  for  the 
respondents  to  dramatically  change  the 
useful  lives  of  their  assets  for 
antidumping  purposes.  We  find  that  the 
useful  lives  that  both  Hyundai  and  LG 
adopted  for  certain  assets  in  1998 
greatly  exceed  the  useful  lives  that  they 
have  employed  for  these  assets  in  the 
past.  This  is  the  second  time  since  1996 
that  the  respondents  have  extended  the 
useful  lives  of  their  assets.  While  the 
Department  accepted  the  respondents' 
1996  minor  useful  life  adjustment  (see 
Final  Results  1998,  63  FR  at  50870- 
50871).  the  useful  lives  that  Hyundai 
and  LG  adopted  in  1998  are  in  some 
instances  greater  than  fifty  percent 
longer  than  the  previous  useful  lives. 
Moreover,  we  do  not  believe  that  the 
useful  lives  Hyundai  and  LG  previously 
employed  were  unreasonable,  especially 
considering  that  these  two  companies 
themselves  argued  that  the  previous 
useful  lives  were  reasonable  in  Final 
Results  1998.  We  therefore  adjusted 
Hyundai's  and  LG's  reported 
depreciation  expense  using  the  pre- 1998 
useful  lives. 

Company-Specific  Adjustments 

Hyundai 

1.  We  adjusted  Hyundai's  reported 
interest  expense  rate  by  recalculating 
the  long-term  translation  gains  and 
losses,  as  explained  above,  and 
excluding  offsets  of  long-term  interest 
income  related  to  certain  restricted  long- 
term  deposits,  consistent  with  Final 
Results  1999,  64  FR  at  69707. 

2.  We  adjusted  Hyundai's  reported 
general  and  administrative  ("G&A") 
expense  rate  by  excluding  the  foreign 
currency  transaction  gains  and  losses 
that  we  accounted  for  in  the  interest 
expense  calculation,  and  all  unspecified 
foreign  currency  transaction  gains  and 
losses:  and  including  foreign  currency 
gains  and  losses  related  to  account 
payables. 

3.  We  excluded  certain  non-operating 
expenses  from  Hyundai's  R&D  expenses. 

4.  In  addition  to  the  adjustments  for 
depreciation  noted  above,  we  adjusted 
Hyundai's  depreciation  expenses  to 
reflect  the  net  effect  of  increasing 
depreciation,  consistent  with  Final 
Results  1998,  for  special  depreciation 
that  would  have  been  taken  had  the 
respondent  continued  to  take  special 
depreciation  on  certain  equipment  for 
the  period  of  the  first  half  of  1998,  and 
decreasing  depreciation  expenses  to 
reflect  the  amount  of  special 
depreciation  which  the  Department 
expensed  in  Final  Results  1 998,  but 
which  Hyundai  expensed  in  its  own 


books  and  records,  and  reported  in  its 
response,  for  the  current  POR. 

See  Memorandum  on  Hyundai 
Electronics  Industries  Co.,  Ltd.: 
Calculations  for  the  Preliminary  Results, 
dated  May  30,  2000. 

LG 

1.  We  adjusted  LG's  reported  interest 
expense  rate  by  recalculating  the  long- 
term  translation  gains  and  losses,  as 
explained  above. 

2.  We  adjusted  LG's  reported  G&A 
expense  rate  by  excluding  the  foreign 
currency  transaction  gains  and  losses 
that  we  accounted  for  in  the  interest 
expense  calculation,  foreign  currency 
transaction  gains  and  losses  related  to 
account  receivables,  and  unspecified 
foreign  currency  transaction  gains  and 
losses;  and  including  foreign  currency 
gains  and  losses  related  to  account 
payables. 

See  Memorandum  on  LG  Semicon 
Co.,  Ltd.:  Calculations  for  the 
Preliminarv  Results,  dated  May  30, 
2000. 

cv 

In  accordance  with  section  773(e)  of 
the  Act,  we  calculated  CV  based  on  the 
respondents'  cost  of  materials  and 
fabrication  employed  in  producing  the 
subject  merchandise,  SG&A  expenses, 
the  profit  incurred  and  realized  in 
connection  with  the  production  and  sale 
of  the  foreign  like  product,  and  U.S. 
packing  costs.  We  used  the  cost  of 
materials,  fabrication,  and  G&A 
expenses  as  reported  in  the  CV  portion 
of  the  questionnaire  response,  adjusted 
as  discussed  in  the  COP  section  above. 
We  used  the  U.S.  packing  costs  as 
reported  in  the  U.S.  sales  portion  of  the 
respondents'  questionnaire  responses. 
For  selling  expenses,  we  used  the 
average  of  the  selling  expenses  reported 
for  home  market  sales  that  survived  the 
cost  test,  weighted  by  the  total  quantity 
of  those  sales.  For  actual  profit,  we  first 
calculated,  based  on  the  home  market 
sales  that  survived  the  cost  test,  the 
difference  between  the  home  market 
sales  value  and  home  market  COP.  and 
divided  the  difference  by  the  home 
market  COP.  We  then  multiplied  this 
percentage  by  the  COP  for  each  U.S. 
model  to  derive  an  actual  profit. 

Price  Comparisons 

For  price-to-price  comparisons,  we 
based  NV  on  the  price  at  which  the 
foreign  like  product  is  first  sold  for 
consumption  in  the  exporting  country, 
in  the  usual  commercial  quantities  and 
in  the  ordinary  course  of  trade,  and  to 
the  extent  practicable,  at  the  same  LOT, 
in  accordance  with  section 
773(a)(l)(B)(i)  of  the  Act.  We  compared 


the  U.S.  prices  of  individual 
transactions  to  the  monthly  weighted- 
average  price  of  sales  of  the  foreign  like 
product.  In  the  case  of  LG.  we 
calculated  NV  based  on  delivered  prices 
to  unaffiliated  customers  and,  where 
appropriate,  to  affiliated  customers  in 
the  home  market. 

With  respect  to  LG.  we  tested  those 
sales  that  LG  made  in  the  home  market 
to  affiliated  customers  to  determine 
whether  they  were  made  at  arm's  length 
and  could  be  used  in  our  analvsis.  See 
19  CFR  351.102(b).  To  test  whether 
these  sales  were  made  at  arm's  length 
prices,  we  compared,  on  a  model- 
specific  basis,  prices  of  sales  to  affiliated 
and  unaffiliated  customers,  net  of 
discounts,  all  movement  charges,  direct 
selling  expenses,  and  packing.  For 
tested  models  of  the  subject 
merchandise,  prices  to  an  affiliated 
party  were  on  average  99.5  percent  or 
more  of  the  price  to  unaffiliated  parties 
and  we  therefore  determined  that  sales 
made  to  the  affiliated  partv  were  at 
arm's  length.  See  19  CFR  351.403(c)  and 
Preamble  to  the  Department's 
regulations.  62  FR  at  27355. 

With  respect  to  both  CV  and  home 
market  prices,  we  made  adjustments, 
where  appropriate,  for  inland  freight, 
inland  insurance,  and  discounts  We 
also  reduced  CV  and  home  market 
prices  by  packing  costs  incurred  in  the 
home  market,  in  accordance  with 
section  773(a)(6)(B)(i)  of  the  Act.  In 
addition,  we  increased  CV  and  home 
market  prices  for  U.S.  packing  costs,  in 
accordance  with  section  773(a)(6)(A)  of 
the  Act.  We  made  further  adjustments  to 
home  market  prices,  when  applicable,  to 
account  for  differences  in  physical 
characteristics  of  the  merchandise  in 
accordance  with  section  773(a)(6)(C){ii) 
of  the  Act.  Finally,  pursuant  to  section 
773(a)(6){C)(iii)  of  the  Act.  we  made  an 
adjustment  for  differences  in 
circumstances  of  sale  by  deducting 
home  mcirket  direct  selling  expenses 
(credit  expenses  and  bank  charges)  and 
adding  any  direct  selling  expenses 
associated  with  U.S.  sales  not  deducted 
under  the  provisions  of  section 
772(d)(1)  of  the  Act. 

For  home  market  sales  by  Hyundai 
and  LG  that  were  invoiced  in  U.S. 
dollars,  and  paid  for  in  won.  we 
calculated  a  won-denominated  price, 
used  a  won  borrowing  rate,  and  based 
the  expenses  reported  for  these  sales  on 
the  won-denominated  price. 

Preliminary  Results  of  Review 

As  a  result  of  this  review,  we 
preliminarily  determine  that  the 
following  weighted-average  dumping 
margins  exist  for  Mav  1.  1998  through 
April  30,  1999: 
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Manufacturer/exporter 

Percent 
gin 

mar- 

The  G5  Corporation 

1044 

Hyundai  Electronic  Industries 

Co.,  Ltd    

532 

Jewon  Microelectronics  

1044 

Kim's  Marketing  

10.44 

LG  Semicon  Co  .  Ltd 

308 

Wooyang  Industry  Co  ,  Ltd    . 

1044 

Pursuant  to  19  CFR  351.224(b),  the 
Department  will  disclose  to  parties  to 
the  proceeding  any  calculations 
performed  in  connection  with  these 
preliminary  results  within  5  days  of  the 
date  of  publication  of  this  notice.  Any 
interested  party  may  request  a  hearing 
within  30  days  of  the  date  of  publication 
of  this  notice.  Parties  who  submit 
arguments  in  this  proceeding  are 
requested  to  submit  with  each 
argument:  (1)  a  statement  of  the  issue 
and  (2)  a  brief  sununary  of  the 
argument.  All  case  briefs  must  be 
submitted  within  30  days  of  the  date  of 
publication  of  this  notice.  Rebuttal 
briefs,  which  are  limited  to  issues  raised 
in  the  case  briefs,  may  be  filed  not  later 
than  seven  days  after  the  case  briefs  are 
filed.  A  hearing,  if  requested,  will  be 
held  two  days  after  the  date  the  rebuttal 
briefs  are  filed  or  the  first  business  day 
thereafter. 

The  Department  will  publish  a  notice 
of  the  final  results  of  this  administrative 
review,  which  will  include  the  results  of 
its  analysis  of  the  issues  raised  in  any 
written  comments  or  at  the  hearing, 
within  120  days  from  the  publication  of 
these  preliminary  results. 

The  Department  shall  determine,  and 
Customs  shall  assess,  antidumping 
duties  on  all  appropriate  entries.  The 
Department  will  issue  appraisement 
instructions  directly  to  Customs.  The 
final  results  of  this  review  shall  be  the 
basis  for  the  assessment  of  antidumping 
duties  on  entries  of  merchandise 
covered  by  the  determination  and  for 
futiue  deposits  of  estimated  duties.  We 
have  calculated  importer-specific  ad 
valorem  duty  assessment  rates  based  on 
the  ratio  of  the  total  amount  of  dumping 
margins  calculated  for  the  examined 
sales  to  the  entered  value  of  sales  used 
to  calculate  those  duties.  These  rates 
will  be  assessed  uniformly  on  all  entries 
of  each  particular  importer  made  during 
the  POR. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  upon 
completion  of  the  final  results  of  these 
administrative  reviews  for  all  shipments 
f)f  DRAMs  from  Korea  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  publication 
date  of  the  final  results  of  these 
administrative  reviews,  as  provided  by 
section  751(a)(1)  of  the  Act:  (1)  the  cash 


deposit* rate  for  the  reviewed  companies 
will  be  the  rate  established  in  the  final 
results  of  this  administrative  review, 
except  if  the  rate  is  less  than  0.5  percent 
ad  valorem  and,  therefore,  de  minimis, 
no  cash  deposit  will  be  required;  (2)  for 
exporters  not  covered  in  this  review,  but 
covered  in  the  original  LTFV 
investigation  or  a  previous  review,  the 
cash  deposit  rate  will  continue  to  be  the 
company-specific  rate  published  in  the 
most  recent  period;  (3)  if  the  exporter  is 
not  a  firm  covered  in  this  review,  a 
previous  review,  or  the  original  LTFV 
investigation,  but  the  manufacturer  is. 
the  cash  deposit  rate  will  be  the  rate 
established  for  the  most  recent  period 
for  the  manufacturer  of  the 
merchandise:  and  (4)  if  neither  the 
exporter  nor  the  manufactiuer  is  a  firm 
covered  in  this  or  any  previous  reviews 
or  the  LTFV  investigation,  the  cash 
deposit  rate  will  be  4.55  percent,  the 
"all-others"  rate  established  in  the 
LTFV  investigation.  These  deposit 
requirements,  when  imposed,  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review. 

This  notice  serves  as  a  preliminary 
reminder  to  importers  of  their 
resDonsibility  under  19  CFR  351.402(f) 
of  me  Department's  regulations  to  file  a 
certificate  regarding  the  reimbursement 
of  antidumping  duties  prior  to 
liquidation  of  the  relevant  entries 
during  this  review  period.  Failure  to 
comply  with  this  requirement  could 
result  in  the  Secretary's  presumption 
that  reimbursement  of  emtidumping 
duties  occurred  and  the  subsequent 
assessment  of  double  antidumping 
duties. 

This  administrative  review  and  this 
notice  are  in  accordance  with  sections 
751(a)(1)  and  777(i)(l)  of  the  Act. 

Dated:  May  30.  2000 
Troy  H.  Cribb, 

Acting  Assistant  Secretary  for  Import 
Aiiministmtion 

|KR  Doc  .  00-14204  Filed  6-5-O0;  8:45  am) 

BILUPM2  COOC  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-351-605J 

Frozen  Concentrated  Orange  Juice 
from  Brazil;  Preilmiruiry  Results  of 
Antidumping  Duty  Administrative 
Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
SUMMARY:  In  response  to  a  request  by  the 
petitioners  and  one  producer/exporter 


of  the  subject  merchandise,  the 
Department  of  Commerce  is  conducting 
an  administrative  review  of  the 
antidumping  duty  order  on  frozen 
concentrated  orange  juice  from  Brazil. 
This  review  covers  one  manufacturer/ 
exporter  of  the  subject  merchandise  to 
the  United  States,  Citrovita  Agro 
Industrial  Ltda.  The  period  of  review  is 
May  1,  1998,  through  April  30,  1999. 

We  have  preliminarily  determined 
that  sales  have  been  made  below  the 
normal  value  by  the  company  subject  to 
this  review.  If  these  preliminary  results 
are  adopted  in  the  final  results  of  this 
administrative  review,  we  will  instruct 
the  Customs  Service  to  assess 
antidumping  duties  on  all  appropriate 
entries. 

We  invite  interested  parties  to 
conunent  on  these  preliminary  results. 
Parties  who  wish  to  submit  comments 
in  this  proceeding  are  requested  to 
submit  with  each  argiunent:  (1)  a 
statement  of  the  issue;  and  (2)  a  brief 
simunary  of  the  argument. 
EFFECTIVE  DATE:  June  6.  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Shawn  Thompson  or  Irina  Itkin.  Import 
Administration,  International  Trade 
Administration.  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue.  NW.  Washington.  DC  20230; 
telephone  (202) 482-1776  or  (202) 482- 
0656.  respectively. 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act),  are  references  to  the 
provisions  effective  Jamuary  1.  1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act  (URAA).  In  addition, 
unless  otherwise  indicated,  all  citations 
are  to.  the  Department's  regulations  at  19 
CFR  part  351  (1999). 
SUPPLEMENTARY  INFORMATION: 

Background 

On  May  19,  1999,  the  Department  of 
Commerce  (the  Department)  published 
in  the  Federal  Reg^er  a  notice  of 
"Opportunity  to  Request  an 
Administrative  Review"  of  the 
antidumping  duty  order  on  frozen 
concentrated  orange  juice  (FCOJ)  from 
Brazil  (64  FR  27235). 

In  accordance  with  19  CFR 
351.213(b)(1),  on  May  27,  1999,  the 
petitioners,  Florida  Citrus  Mutual, 
Caulkins  Indiantown  Citrus  Co.,  Citrus 
Belle,  Citrus  World,  Inc.,  Orange-Co  of 
Florida,  Inc.,  Peace  River  Citrus 
Products,  Inc.,  and  Southern  Gardens 
Citrus  Processors  Corp.,  requested  an 
administrative  review  of  the 
antidumping  order  covering  the  period 
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May  1,  1998.  through  April  30.  1999.  for 
two  producers  and  exporters  of  FCOJ: 
CTM  Citrus  S.A.  (CTM)  and  Sucorrico 
S.A.  (Sucorrico).  In  addition,  on  May  28. 
1999.  and  June  1.  1999.  respectively, 
two  producers  and  exporters  of  FCOJ. 
Branco  Peres  Citrus  S.A.  (Branco  Peres) 
and  Citrovita  Agro  Industrial  Ltda. 
(Citrovita).  also  requested  an 
administrative  review.  On  June  15. 
1999,  the  Department  issued 
questionnaires  to  Branco  Peres, 
Citrovita,  CTM.  and  Sucorrico. 

On  June  21.  1999,  the  Department 
initiated  an  administrative  review  for 
Citrovita  (64  FR  35124  (June  30.  1999)); 
the  initiation  notice  mistakenly  omitted 
Branco  Peres.  CTM.  and  Sucorrico. 
However,  on  June  30.  1999.  Branco 
Peres  withdrew  its  request  for  an 
administrative  review.  In  addition,  in 
August  1999.  CTM  and  Sucorrico 
informed  the  Department  that  they  had 
no  shipments  of  subject  merchandise 
into  the  United  States  during  the  period 
of  review  (POR).  We  have  confirmed 
CTM's  and  Sucorrico's  assertions  using 
information  from  the  Customs  Service. 
See  the  memorandum  to  the  file  from 
Jerry  Surowiec  on  this  topic,  dated  May 
30. 2000. 

In  September  1999.  we  received  a 
response  to  the  Department's 
questionnaire  from  Citrovita.  In  October 
and  November  1999,  we  issued 
supplemental  questionnaires  to 
Citrovita.  We  received  responses  to 
these  questioiuiaires  in  November  and 
December  1999. 

In  December  1999.  we  conducted 
verification  of  Citrovita's  U.S.  sales 
responses  at  its  offices  in  Delaware. 

In  January  2000,  we  requested 
additional  information  related  to 
Citrovita's  cost  of  production  (COP),  as 
well  as  the  COP  of  an  affiliated  producer 
of  FCOJ.  We  received  a  response  to  this 
questionnaire  in  February  2000. 

Also  in  February  2000.  we  conducted 
verification  of  Citrovita's  home  market 
sales  and  cost  responses,  as  well  as  the 
sales  and  cost  responses  of  the  affiliated 
FCOJ  producer. 

Scope  of  the  Review 

The  merchandise  covered  by  this 
review  is  frozen  concentrated  orange 
juice  from  Brazil.  The  merchandise  is 
currently  classifiable  under  item 
2009.11.00  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 
The  HTSUS  item  number  is  provided 
for  convenience  and  for  customs 
purposes.  The  Department's  written 
description  of  the  scope  of  this 
proceeding  remains  dispositive. 


Period  of  Review 

The  POR  is  May  1. 1998.  through 
April  30,  1999. 

Affiliated  Producers 

During  the  POR,  a  sister  company  to 
Citrovita's  parent  company  purchased 
another  Brazilian  producer  of  FCOJ  emd 
that  producer's  affiliated  trading 
company  [i.e. ,  Cambuhy  MC  Industrial 
Ltda.  (Cambuhy)  and  Cambuhy  Citrus 
Comercial  e  Exportadora  S.A.  (Cambuhy 
Exportadora),  respectively).  Because 
Citrovita  became  affiliated  with  these 
companies  during  the  POR  (i.e., 
beginning  in  September  1998),  we 
analyzed  whether  it  would  be 
appropriate  to  treat  Citrovita  and  these 
affiliated  parties  as  a  single  entity  using 
the  criteria  outlined  in  19  CFR 
351.401(f).  Our  analysis  showed  that  the 
parties  have  production  facilities  for 
similar  or  identical  products  which 
would  not  require  substantial  retooling 
in  order  to  restructure  manufacturing 
priorities.  Moreover,  the  preponderance 
of  evidence  on  the  record  indicates  a 
significant  potential  for  the 
manipulation  of  prices  or  production 
between  Citrovita  and  its  affiliates 
because  of  the  degree  of  common 
ownership,  the  positions  held  by  the 
owners  of  the  parent  company  on  the 
affiliates'  boards  of  directors,  and  the 
extent  to  which  operations  were 
intertwined  during  the  POR. 
Accordingly,  we  have  collapsed 
Citrovita,  Cambuhy.  and  Cambuhy 
Exportadora  for  purposes  of  the 
preliminary  results,  in  accordance  with 
19  CFR  351.401(f).  However,  because 
there  is  no  evidence  that  the  companies 
were  affiliated  prior  to  September  1998, 
we  have  used  only  the  sales  and  cost 
data  reported  for  Cambuhy  and 
Cambuby  Exportadora  from  September 
1998  through  the  end  of  the  POR.  For 
further  discussion,  see  the 
memorandum  to  Richard  W.  Moreland, 
Deputy  Assistant  Secretary,  AD/CVD 
Enforcement,  Group  1,  entitled 
"Treatment  of  Data  Reported  by 
Affiliated  Parties  in  the  Antidumping 
Duty  Administrative  Review  on  Frozen 
Concentrated  Orange  Juice  from  Brazil," 
dated  May  30,  2000  (the  Affiliated  Party 
issues  memo). 

Comparison  Methodology 

To  determine  whether  sales  of  FCOJ 
from  Brazil  to  the  United  States  were 
made  at  less  than  normal  value  (NTV),  we 
compared  the  constructed  export  price 
(CEP)  to  the  NV  for  Citrovita,  as 
specified  in  the  "Constructed  Export 
Price"  and  "Normal  Value"  sections  of 
this  notice. 


When  making  comparisons  in 
accordance  with  section  771(16)  of  the 
Act,  we  considered  all  products  sold  in 
the  home  market  as  described  in  the 
"Scope  of  the  Review"  section  of  this 
notice  that  were  in  the  ordinary  course 
of  trade.  For  those  U.S.  sales  of  FCOJ  for 
which  there  were  no  comparable  foreign 
market  sales  in  the  ordinary  course  of 
trade,  we  compared  CEP  to  constructed 
value  (CV).  in  accordance  with  section 
773(a)(4)  of  the  Act. 

Level  of  Trade  and  CEP  OfiEset 

In  accordance  with  section 
773(a)(1)(B)  of  the  Act,  to  the  extent 
practicable,  we  determine  NV  based  on 
sales  in  the  comparison  market  at  the 
same  level  of  trade  as  CEP.  The  NV  level 
of  trade  is  that  of  the  starting-price  sales 
in  the  comparison  market  or,  when  NV 
is  based  on  CV,  that  of  the  sales  from 
which  we  derive  selling,  general  and 
administrative  expenses  (SG&A)  and 
profit.  For  CEP,  it  is  the  level  of  the 
constructed  sale  from  the  exporter  to  the 
importer. 

"To  determine  whether  NV  sales  are  at 
a  different  level  of  trade  than  CEP  sales, 
we  examine  stages  in  the  marketing 
process  and  selling  functions  along  the 
chain  of  distribution  between  the 
producer  and  the  unaffiliated  customer. 
If  the  comparison-market  sales  are  at  a 
different  level  of  trade  and  the 
difference  affects  price  comparability,  as 
manifested  in  a  pattern  of  consistent 
price  differences  between  the  sales  on 
which  NV  is  based  and  comparison- 
market  sales  at  the  level  of  trade  of  the 
export  transaction,  we  make  a  level-of- 
trade  adjustment  under  section 
773(a)(7)(A)  of  the  Act.  Finally,  for  CEP 
sales,  if  the  NV  level  is  more  remote 
from  the  factory  than  the  CEP  level  and 
there  is  no  basis  for  determining 
whether  any  difference  in  the  levels 
between  NV  and  CEP  affects  price 
comparability,  we  adjust  NV  under 
section  773(a')(7)(B)  of  the  Act  (the  CEP 
offset  provision).  See  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Cut-to-Length 
Carbon  Steel  Plate  from  South  Africa, 
62  FR  61731  (Nov.  19,  1997). 

We  note  that  the  U.S.  Court  of 
International  Trade  (CIT)  has  held  that 
the  Department's  practice  of 
determining  levels  of  trade  for  CEP 
transactions  after  CEP  deductions  is  an 
impermissible  interpretation  of  section 
772(d)  of  the  Act.  See  Borden,  Inc.  v. 
United  States,  4  F.  Supp.  2d  1221, 
1241^2  (CIT  1998)  [Borden].  The 
Department  believes,  however,  that  its 
practice  is  in  full  compliance  with  the 
statute.  On  June  4,  1999,  the  CIT  entered 
final  judgement  in  Borden  on  the  level 
of  trade  issue.  See  Borden  Inc.  v.  United 
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States.  Court  No.  96-08-01970,  Slip  Op. 
99-50  (CIT  June  4.  1999).  The 
government  has  filed  an  appeal  of 
Borden  which  is  pending  before  the  U.S. 
Court  of  Appeals  for  the  Federal  Circuit. 
C'onsequently,  the  Department  has 
continued  to  follow  its  normal  practice 
of  adjusting  CEP  under  section  772(d) 
prior  to  starting  a  level  of  trade  analysis, 
as  articulated  by  the  Department's 
regulations  at  section  351.412. 

Citrovita  claimed  that  it  made  home 
market  sales  at  only  one  level  of  trade 
()  P  ,  sales  to  end  users).  Because 
Citrovita  performed  the  same  selling 
activities  for  sales  to  all  customers  in 
the  home  market,  wo  determined  that  no 
level  of  trade  adjustment  is  possible  for 
("itrovita. 

In  order  to  determine  whether  NV  was 
established  at  a  level  of  trade  which 
constituted  a  more  advanced  stage  of 
distribution  than  the  level  of  trade  of  the 
CEP,  we  compared  the  .selling  functions 
performed  for  home  market  sales  with 
those  performed  with  respect  to  the  CEP 
transaction,  which  excludes  econt)mic 
activities  occurring  in  the  United  States. 
Wo  found  that  (Citrovita  performed  most 
of  the  selling  functions  and  services 
related  to  U.S.  sales  at  its  sales  office  in 
the  United  States.  These  selling 
functions  are  associated  with  those 
expenses  which  we  deduct  from  the 
CEP  starting  price,  as  specified  in 
section  772(d)  of  the  Act.  We  found  that 
Citrovita  performed  the  same  selling 
functions  for  home  market  sales  in 
Brazil.  Therefore,  we  find  that 
Citrovita's  sales  in  the  home  market 
were  at  a  more  advanced  stage  of 
marketing  and  distribution  [i.e.,  more 
remote  from  the  factor>')  than  the 
constructed  U.S.  level  of  trade,  which 
represents  an  F.O.B.  foreign  port  price 
after  the  deduction  of  expenses 
associated  with  U.S.  selling  activities. 
However,  because  we  find  that  Citrovita 
sells  at  only  one  level  of  trade  in  the 
foreign  market,  the  difference  in  the 
level  of  trade  cannot  be  quantified. 
Further,  we  do  not  have  information 
which  would  allow  us  to  examine 
pricing  patterns  based  on  the 
respondent's  sales  of  other  products, 
and  there  are  no  other  respondents  or 
other  record  information  on  which  such 
an  analysis  could  be  based. 
Accordingly,  because  the  data  available 
do  not  form  an  appropriate  basis  for 
making  a  level  of  trade  adjustment,  but 
the  level  of  trade  in  the  home  market  is 
at  a  more  advanced  stage  of  distribution 
than  the  level  of  trade  of  the  CEP,  we 
have  granted  a  CEP  offset  to  Citrovita. 
For  further  discussion,  see  the 
concurrence  memorandum  issued  for 
the  preliminary  results  of  this  review. 


dated  May  30.  2000  (the  concurrence 
memo). 

Constructed  Export  Price 

We  based  the  U.S.  price  on  CEP 
because  sales  to  the  unaffiliated 
purchaser  took  place  after  importation 
into  the  United  States,  in  accordance 
with  section  772(b)  of  the  Act.  We 
calculated  CEP  based  on  the  starting 
price  to  the  first  unaffiliated  purchaser 
in  the  United  States.  We  made 
deductions  from  the  starting  price, 
where  appropriate,  for  foreign  inland 
freight,  foreign  brokerage  and  handling 
expenses,  ocean  freight,  marine 
insurance.  U.S.  customs  duty,  U.S.  port 
fees,  U.S.  brokerage  and  handling 
expenses.  U.S.  inland  freight,  and  U.S. 
warehousing  expenses,  in  accordance 
with  section  772(c)(2)(A)  of  the  Act. 

We  made  additional  deductions  from 
CEP.  where  appropriate,  for 
commissions,  credit  expenses,  and  U.S. 
indirect  selling  expenses,  including  U.S. 
inventory  carrying  costs,  in  accordance 
with  section  772(d)(1)  of  the  Act. 

Pursuant  to  section  772(d)(3)  of  the 
Af:t,  we  fiirther  reduced  the  starting 
price  by  an  amount  for  profit,  to  arrive 
at  CEP.  In  accordance  with  section 
772(0  of  the  Act.  we  calculated  the  CEP 
profit  rate  using  the  expenses  incurred 
by  Citrovita  and  its  affiliate  on  their 
.sales  of  the  subject  merchandise  in  the 
United  States  and  of  the  foreign  like 
product  in  the  home  market  and  the 
profit  associated  with  those  sales. 

Normal  Value 

In  order  to  determine  whether  there  is 
a  sufficient  volume  of  sales  in  the  home 
market  to  serve  as  a  viable  basis  for 
calculating  NV  [i.e.,  the  aggregate 
volume  of  home  market  sales  of  the 
foreign  like  product  is  greater  than  five 
percent  of  the  aggregate  volume  of  U.S. 
sales),  we  compared  the  volume  of 
Citrovita's  home  market  sales  of  the 
foreign  like  product  to  the  volume  of 
U.S.  sales  of  subject  merchandise,  in 
accordance  with  19  CFR  351.404(b). 
Based  on  this  comparison,  wo 
determined  that  Citrovita  had  a  viable 
home  market  during  the  POR. 
Consequently,  we  based  NV  on  home 
market  sales. 

Pursuant  to  section  773(b)(2)(A)(ii)  of 
the  Act.  there  were  reasonable  grounds 
to  believe  or  suspect  that  Citrovita  had 
made  home  market  sales  at  prices  below 
their  COPs  in  this  review  because  the 
Department  disregarded  sales  that  failed 
the  cost  test  for  Citrovita  in  the  most 
recently  completed  administrative 
review.  See  Frozen  Concentrated 
Orange  Juice  From  Brazil:  Final  Results 
and  Partial  Rescission  of  Antidumping 
Dutv  Administrative  Review,  64  FR 


43650,  43652  (Aug.  11.  1999)  [FCOf 
from  Brazil).  As  a  result,  the  Department 
initiated  an  investigation  to  determine 
whether  Citrovita  made  home  market 
sales  during  the  POR  at  prices  below 
their  COP. 

We  calculated  the  COP  based  on  the 
sum  of  Citrovita's  and  the  affiliated 
producers'  costs  of  materials  and 
fabrication  for  the  foreign  like  product, 
plus  amounts  for  general  and 
administrative  (G&A)  expenses  and 
financing  expenses,  in  accordance  with 
section  773fb)(3)  of  the  Act. 

We  used  the  reported  COP  amounts  to 
compute  a  weighted-average  COP 
during  the  POR,  except  in  the  following 
instances  in  which  the  costs  were  not 
appropriately  Quantified  or  valued: 

1 .  We  treated  fresh  orange  juice  as  a 
co-product,  rather  than  a  by-product  as 
reported,  because  this  product  was  not 
an  unintentional  consequence  of 
production.  For  further  discussion,  see 
the  concurrence  memo: 

2.  We  recalculated  the  claimed  by- 
product credit  to  (1)  correct  certain 
errors  discovered  during  verification; 
and  (2)  state  all  sales  of  by-products  to 
affiliated  parties  on  an  arm's-length 
basis.  For  further  discussion,  see  the 
concurrence  memo; 

3.  We  valued  the  cost  of  fruit 
provided  by  an  affiliated  party  using  the 
affiliate's  cost  of  production,  in 
accordance  with  sections  773(f)(2)  and 
(3)  of  the  Act.  For  further  discussion, 
see  the  concurrence  memo  and  the 
Affiliated  Partv'  issues  memo; 

4.  We  treated  Cambuhy  Exportadora 
as  the  producer  of  certain  FCOJ 
manufactured  during  the  POR.  We 
based  the  value  of  the  fruit  used  in  the 
production  of  this  FCOJ  on  facts 
available,  because  Citrovita  did  not 
report  this  information.  As  facts 
available,  we  used  the  cost  of 
production  noted  in  item  3.  above.  For 
further  discussion,  see  the  Affiliated 
Party  issues  memo; 

5.  We  made  no  addition  to  the  COP 
for  ICMS  and  DPI  taxes  because  we 
found  at  verification  that  the  respondent 
completely  recovered  these  taxes  during 
the  POR;  " 

6.  We  included  the  freight  costs  on 
certain  shipments  of  oranges  which  had 
been  excluded  from  the  reported  costs; 

7.  We  revised  the  calculation  of  G&A 
expenses  to  include  certain  of 
Citrovita's  non-operating  expenses;  and 

8.  We  amortized  certain  foreign 
exchange  losses  incurred  by  Cambuhy 
on  long-term  U.S.  dolleu-denominated 
debt  over  the  remaining  life  of  the  loans. 
For  further  discussion,  see  the  Affiliated 
Party  issues  memo. 

We  compared  the  COP  to  home 
market  prices  of  the  foreign  like 


product,  as  required  under  section 
773(b)  of  the  Act.  in  order  to  determine 
whether  these  sales  had  been  made  at 
prices  below  the  COP.  On  a  product- 
specific  basis,  we  compared  the  COP  to 
home  market  prices,  less  any  applicable 
movement  charges,  selling  expenses, 
and  packing  costs. 

In  determining  whether  to  disregard 
home  market  sales  made  at  prices  below 
the  COP.  we  examined  whether  such 
sales  were  made:  (1)  In  substantial 
quantities  within  an  extended  period  of 
time;  and  (2)  at  prices  which  permitted 
the  recovery  of  all  costs  within  a 
reasonable  period  of  time  in  the  normal 
course  of  trade.  See  section  773(b)(1)  of 
the  Act. 

Pursuant  to  section  773(b)(2)(C)(i)  of 
the  Act,  where  less  than  20  percent  of 
Citrovita's  sales  of  a  given  product  were 
made  at  prices  less  than  the  COP.  we 
did  not  disregard  any  below-cost  sales 
of  that  product  because  we  determined 
that  the  below-cost  sales  were  not  made 
in  "substantial  quantities." 

Where  20  percent  or  more  of 
Citrovita's  sales  of  a  given  product  were 
at  prices  below  the  COP.  we  found  that 
sales  of  that  model  were  made  in 
"substantial  quantities"  within  an 
extended  period  of  time,  as  defined  in 
section  773(b)(2)(B)  and  (C)  of  the  Act. 
In  such  cases,  we  also  determined  that 
such  sales  were  not  made  at  prices 
which  would  permit  recovery  of  all 
costs  within  a  reasonable  period  of  time, 
in  accordance  with  section  773(b)(2)(D) 
of  the  Act.  Therefore,  we  disregarded 
the  below-cost  sales  in  determining  NV. 

We  found  that  more  than  20  percent 
of  Citrovita's  home  market  sales  within 
an  extended  period  of  time  were  made 
at  prices  less  than  the  COP.  Further,  the 
prices  did  not  provide  for  the  recovery 
of  costs  within  a  reasonable  period  of 
time.  We.  therefore,  disregarded  the 
below-cost  sales  and,  where  available, 
used  the  remaining  above-cost  sales  as 
the  basis  for  determining  NV.  in 
accordance  with  section  773(b)(1)  of  the 
Act.  For  those  U.S.  sales  of  FCOJ  for 
which  there  were  no  comparable  home 
market  sales  in  the  ordinary  course  of 
trade  (i.e..  sales  within  the 
contemporaneous  window  which  were 
made  at  prices  above  the  COP),  we 
compared  CEP  to  CV.  in  accordance 
with  section  773(a)(4)  of  the  Act. 

In  accordance  with  section  773(e)  of 
the  Act,  we  calculated  CV  based  on  the 
sum  of  the  respondent's  cost  of 
materials,  fabrication,  SG&A  (including 
financing  expenses),  profit,  and  U.S. 
packing  costs,  adjusted  as  noted  above. 
In  accordance  with  section  773(e)(2)(A) 
of  the  Act,  we  based  SG&A  (including 
financing  expenses),  cuid  profit  on  the 
amounts  incurred  and  realized  by 


Citrovita  in  connection  with  the 
production  and  sale  of  the  foreign  like 
product  in  the  ordinary  course  of  trade, 
for  consumption  in  the  foreign  country. 

Where  NV  was  based  on  home  market 
sales,  we  based  NV  on  the  starting  price 
to  imaffiliated  customers.  We  made 
deductions  from  the  starting  price  for 
foreign  inland  freight,  ptusuant  to 
section  773(a)(6)(B)  of  the  Act.  Pursuant 
to  section  773(a)(6)(C)(iii)  of  the  Act,  we 
also  made  deductions  for  home  market 
credit  expenses  (offset  by  interest 
revenue).  We  recalculated  home  market 
credit  expenses  on  the  basis  of  home 
market  price  net  of  Brazilian  taxes,  in 
accordance  with  our  practice.  See,  e.g., 
Ferrosilicon  from  Brazil:  Final  Results  of 
Antidumping  Duty  Administrative 
Review.  61  FR  59407.  59410  (Nov.  22. 
1996);  and  FCOJ  from  Brazil.  64  FR  at 
43653. 

We  disallowed  a  claim  made  for 
foreign  exchange  losses  on  one  home 
market  sale  because  this  sale  was 
denominated  in.  and  paid  for,  in 
Brazilian  reals.  Consequently,  because 
this  transaction  did  not  involve  the 
conversion  of  ciurency.  there  was  no 
foreign  exchange  loss  associated  with 
the  sale.  For  further  discussion,  see  the 
concurrence  memo. 

We  deducted  home  market  indirect 
selling  expenses,  including  inventory 
carrying  costs  and  other  indirect  selling 
expenses,  up  to  the  amount  of  indirect 
selling  expenses  incurred  on  U.S.  sales, 
in  accordance  with  section  773(a)(7)(B) 
of  the  Act.  Where  applicable,  in 
accordance  with  19  CFR  351.410(e),  we 
offset  any  commission  paid  on  a  U.S. 
sale  by  reducing  the  NV  by  home  market 
indirect  selling  expenses  remaining  after 
the  deduction  for  the  CEP  offset,  up  to 
the  amount  of  the  U.S.  commission. 

In  addition,  we  deducted  home 
market  packing  costs  and  added  U.S. 
packing  costs,  in  accordance  with 
section  773(a)(6)  of  the  Act. 

Currency  Conversion 

We  made  currency  conversions  in 
accordance  with  section  773A  of  the 
Act.  Section  773A(a)  of  the  Act  directs 
the  Department  to  use  a  daily  exchange 
rate  to  convert  foreign  currencies  into 
U.S.  dollars  unless  the  daily  rate 
involves  a  fluctuation.  The  Department 
considers  a  "fluctuation"  to  exist  when 
the  daily  exchange  rate  differs  from  the 
benchmark  rate  by  2.25  percent  or  more. 
The  benchmark  is  defined  as  the  moving 
average  of  rates  for  the  past  40  business 
days.  When  we  determine  a  fluctuation 
to  have  existed,  we  generally  substitute 
the  benchmark  rate  for  the  daily  rate,  in 
accordance  with  established  practice. 
(For  an  explanation  of  this  method,  see 


Policy  Bulletin  96-1 :  Currencv 
Conversions,  61  FR  9434  (Mar.  8,  1996).) 

Our  preliminary  analysis  of  dollar- 
real  exchange  rates  shows  that  the  real 
declined  rapidly  in  early  1999,  losing 
over  40  percent  of  its  vaJue  in  January 
1999,  when  the  Brazilian  government 
ended  its  exchange  rate  restrictions.  The 
decline  was,  in  both  speed  and 
magnitude,  many  times  more  severe 
than  any  change  in  the  dollar-real 
exchange  rate  dvuing  recent  years,  and 
it  did  not  rebound  significantly  in  a 
short  time.  As  such,  we  preliminarily 
determine  that  the  decline  in  the  real 
during  January  1999  was  of  such 
magnitude  that  the  dollar-real  exchange 
rate  cannot  reasonably  be  viewed  as 
having  simply  fluctuated  at  that  time. 
i.e.,  as  having  experienced  only  a 
momentary  drop  in  value  relative  to  the 
normal  benchmark.  We  preliminarily 
find  that  there  was  a  large,  precipitous 
drop  in  the  value  of  the  real  in  relation 
to  the  U.S.  dollar  in  January  1999. 

We  recognize  that,  following  a  large 
and  precipitous  decline  in  the  value  of 
a  currency,  a  period  may  exist  wherein 
it  is  unclear  whether  further  declines 
are  a  continuation  of  the  large  and 
precipitous  decline  or  merely 
fluctuations.  Under  the  circiunstances  of 
this  case,  such  uncertainty  may  have 
existed  following  the  large,  precipitous 
drop  in  January  1999.  Thus,  we  devised 
a  methodology  for  identifying  the  point 
following  a  precipitous  drop  at  which  it 
is  reasonable  to  presume  that  rates  were 
merely  fluctuating.  Beginning  on 
January  13.  1999.  we  used  only  daily 
rates  until  the  daily  rates  were  not  more 
than  2.25  percent  below  the  average  of 
the  20  previous  daily  rates  for  five 
consecutive  days.  At  that  point,  we 
determined  that  the  pattern  of  daily 
rates  no  longer  reasonably  precluded  the 
possibility  that  they  were  merely 
"fluctuating."  (Using  a  20-day  average 
for  this  purpose  provides  a  reasonable 
indication  diat  it  is  no  longer  necessar\' 
to  refrain  from  using  the  normal 
methodology,  while  avoiding  the  use  of 
daily  rates  exclusively  for  an  excessive 
period  of  time.)  Accordingly,  bom  the 
first  of  these  five  days,  we  resumed 
classifying  daily  rates  as  "fluctuating" 
or  "normal"  in  accordance  with  oiu- 
standard  practice,  except  that  we  began 
with  a  20-day  benchmark  and  on  each 
succeeding  day  added  a  daily  rate  to  the 
average  until  the  normal  40-day  average 
was  restored  as  the  benchmark.  See 
Notice  of  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Certain  Cold- 
Rolled  Flat-Rolled  Carbon-Quality  Steel 
Products  from  Brazil,  65  FR  5554,  5563- 
64  [Feb.  4,  2000);  and  Notice  of  Final 
Results  of  Antidumping  Duty 
Administrative  Review:  Certain  Welded 
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Carbon  Steel  Pipes  and  Tubes  from 
Thailand.  64  FR  56759,  56763  (Oct.  21, 
1999). 

Applying  this  methodolugy  in  the 
instant  case,  we  used  daily  rates  from 
Januar\'  13.  1999,  through  March  4, 
1999.  We  then  resumed  the  use  of  a 


benchmark,  starting  with  a  benchmark 
based  on  the  average  of  the  20  reported 
daily  rates  on  March  5,  1999.  We 
resumed  the  use  of  the  normal  40-day 
benchmark  starting  on  April  3.  1999. 
through  the  close  of  the  review  period. 


Preliminary  Results  of  Review 

As  a  result  of  our  review,  we 
preliminarily  determine  that  the 
following  margin  exists  for  the  period 
May  1,  1998.  through  April  30,  1999: 


Manufacturer/Exporter 


Percent 
margin 


Citrovita  Agro  Industnal  Ltda/Cambuhy  MC  Industnal  Ltda/Cambuhy  Crtrus  Comercial  e  Exporladcra 


2627 


The  Department  will  disclose  to 
parties  the  calculations  performed  in 
connection  with  these  preliminary 
results  within  five  days  of  the  date  of 
publication  of  this  notice.  Interested 
parties  may  request  a  hearing  within  30 
days  of  the  publication.  Any  hearing,  if 
requested,  will  be  held  seven  days  after 
the  date  rebuttal  briefs  are  filed. 
Interested  parties  may  submit  case  briefs 
not  later  than  30  days  after  the  date  of 
publication  of  this  notice.  Rebuttal 
briefs,  limited  to  issues  raised  in  the 
case  briefs,  may  be  filed  not  later  than 
37  days  after  the  date  of  publication  of 
this  notice  The  Department  will 
publish  a  notice  of  the  final  results  of 
this  administrative  review,  which  will 
include  the  results  of  its  analysis  of 
issues  raised  in  any  such  case  briefs, 
within  120  days  of  the  publication  of 
these  preliminary  results. 

Upon  completion  of  this 
administrative  review,  the  Department 
shall  determine,  and  the  Customs 
Service  shall  assess,  antidumping  duties 
on  all  appropriate  entries.  We  have 
calculated  importer-specifit:  as.sessment 
rates  based  on  the  ratio  of  the  total 
amount  of  antidumping  duties 
calculated  for  the  examined  sales  to  the 
total  entered  value  of  those  sales,  as 
appropriate  These  rates  will  be  assessed 
uniformly  on  all  entries  of  particular 
importers  made  during  the  POK 
Pursuant  to  mCFR  351  106(c)(2).  we 
will  instruct  the  Customs  Service  to 
liquidate  without  regard  to  antidumping 
duties  all  entries  for  any  importer  for 
whom  the  assessment  rate  is  dr  minimis 
[i.e  ,  less  than  0  50  percent)  The 
Department  will  issue  appraisenn^nt 
instructions  directly  to  the  C;ustoms 
Service. 

Further,  the  following  deposit 
requirements  will  be  effective  for  all 
shipments  of  FtX))  from  Brazil  entered, 
or  withdrawn  from  warehouse,  for 
consumption  on  or  after  the  publication 
date  of  the  final  results  of  this 
administrative  review,  as  provided  for 
by  .section  751(a)(1)  of  the  Act:  1)  the 
cash  deposit  rates  for  Citrovita. 
Cambuhy.  and  Cambuhy  Fxportadora 
will  be  the  rate  established  in  the  final 


results  of  this  review;  except  if  the  rate 
is  less  than  0.50  percent  and.  therefore. 
de  minimis  within  the  meaning  of  19 
CFR  351.106,  the  cash  deposit  will  be 
zero;  2)  for  previously  reviewed  or 
investigated  companies  not  listed  above, 
the  cash  deposit  rate  will  continue  to  be 
the  company-specific  rate  published  for 
the  most  recent  period;  3)  if  the  exporter 
is  not  a  firm  covered  in  this  review,  a 
prior  review,  or  the  less-than-fair-value 
(LTFV)  investigation,  but  the 
manufacturer  is,  the  cash  deposit  rate 
will  be  the  rate  establi.shed  for  the  most 
rec;ent  period  for  the  manufacturer  of 
the  merchandise;  and  4)  the  cash 
deposit  rate  for  all  other  manufacturers 
or  exporters  will  continue  to  be  1.96 
percent,  the  all  others  rate  established  in 
the  LTFV  investigation. 

These  deposit  requirements,  when 
imposed,  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

This  notit:o  serves  as  a  preliminary 
reminder  to  importers  of  their 
n!sponsibility  under  19  CFR  351  402(f) 
to  file  a  certificate  regarding  the 
n'imbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period 
Failure  to  comply  with  this  mquirement 
could  result  in  the  .Secretarv's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
sub,s«Kjuent  assessment  of  double 
antidumping  duties 

This  administrative  review  and  notice 
are  in  accordance  with  sections  751(i)(l) 
and  777(i){l)ofthe  Act 

Datfii   .Virtv  «).  JOOO 
Troy  H.  (Iribb, 

Ai  tinf(  Assintiint  Sfi  rrfurv  Uir  Import 

Administration 

IFK  I)()<    00-14205  FilHd  (i-5-00;  8:45  am] 

BILUNO  COOC  3910-OS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-583-824] 

Polyvinyl  Alcohol  From  Taiwan: 
Preliminary  Results  of  Third 
Antidumping  [hity  Administrative 
Review  and  intent  Not  To  Revoke 
Order  In  Part 

AGENCY:  Import  Administration. 

International  Trade  Administration, 

Department  of  Commerce. 

ACTION:  Notice  of  preliminary'  results  of 

third  antidumping  duty  administrative 

review  and  intent  not  to  revoke  order  in 

part. 

SUMMARY:  In  response  to  a  request  by 
Chang  Chun  Petrochemical  Co..  Ltd..  a 
producer  and  exporter  of  polyvinvl 
alcohol  from  Taiwan,  the  Department  of 
Commerce  is  conducting  an 
administrative  review  of  the 
antidumping  duty  order  on  polyvinyl 
alcohol  from  Taiwan.  The  period  of 
review  is  May  1.  1998,  through  April  30. 
1999. 

We  preliminarily  find  that  sales  of 
subject  merchandise  have  not  been 
made  below  normal  value.  If  these 
preliminary'  results  are  adopted  in  our 
final  results  of  administrative  review, 
we  will  instruct  the  Customs  Service  not 
to  assess  antidumping  duties  on  entries 
for  which  the  importer-specific  rate  is 
less  than  de  minimis  [i.e.,  less  than  0.50 
percent).  Furthermore,  we  preliminarily 
intend  not  to  revoke  the  antidumping 
duty  order  with  respect  to  subject 
merchandise  produced  and  also 
exported  by  Chang  Chun  Petrochemical 
Co.,  Ltd.  because  its  sales  were  not 
made  in  commercial  quantities  (see  19 
CFR  351.222(e));  see  Intent  Not  to 
Revoke  section  of  this  notice.  Interested 
parties  are  invited  to  comment  on  these 
preliminary  results. 
EFFECTIVE  DATE:  June  6.  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brian  Ledgerwood.  at  (202)  482-3836.  or 
Brian  Smith,  at  (202)  482-1766.  Import 
Administration,  international  Trade 
Administration.  U.S.  Department  of 


Commerce,  14th  Street  and  Constitution 
Avenue,  Washington,  DC  20230. 
SUPPLEMENTARY  INFORMATION: 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1,  1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  ("the 
Act"),  as  amended,  by  the  Uruguay 
Round  Agreements  Act  ("URAA").  In 
addition,  imless  otherwise  indicated,  all 
references  are  made  to  the  Department 
of  Commerce's  ("the  Department's") 
final  regulations  at  19  CFR  part  351 
(1999). 

Case  History 

On  May  14,  1996.  the  Department 
published  in  the  Federal  Register  an 
antidumping  duty  order  on  polyvinyl 
alcohol  ("PVA")  from  Taiwan.  See  61 
FR  24286.  On  May  19,  1999,  the 
Department  published  a  notice 
providing  an  opportunity  to  request  an 
administrative  review  of  this  order  for 
the  period  May  1.  1997,  through  April 
30,  1998  (64  FR  27235).  On  May  27, 
1999,  we  received  a  timely  request  for 
an  administrative  review  from  Chang 
Chun  Petrochemical  Co.  ("Chang 
Chun").  In  addition,  Chang  Chun 
requested  that  the  Department  revoke 
the  antidumping  duty  order  with 
respect  to  it.  On  Jime  30,  1999,  we 
published  a  notice  of  initiation  of  this 
review  for  Chang  Chun  (64  FR  35124). 

On  July  8,  1999,  we  issued  an 
antidumping  questionnaire  to  Chang 
Chun.  Because,  the  Department 
disregarded  sales  that  failed  the  cost  test 
in  the  last  completed  review  for  Chang 
Chun  (see  Notice  of  Final  Results  of 
Second  Antidumping  Duty 
Administrative  Review:  Polyvinyl 
Alcohol  from  Taiwan.  64  FR  32024 
(June  15, 1999)),  the  Department  had 
reasonable  grounds  to  believe  or  suspect 
that  Chang  Chun's  sales  of  the  foreign 
like  product  may  have  been  made  at 
prices  below  the  cost  of  production 
("COP")  as  provided  by  section 
773(b)(2)(A)(ii)  of  the  Act.  Therefore, 
pursuant  to  section  773(b)(1)  of  the  Act, 
we  initiated  an  investigation  to 
determine  whether  Chang  Chim  made 
home  market  sales  during  the  period  of 
review  ("POR")  at  prices  below  its  COP, 
and  required  Chang  Chim  to  respond  to 
the  COP  section  of  the  questionnaire 
issued  in  July  1999. 

The  Department  received  Chang 
Chun's  response  in  August  1999.  We 
issued  supplemental  questionnaires  to 
Chang  Chun  in  September  and 
November  1999.  Responses  to  these 
questionnaires  were  received  in  October 
and  November  1999.  respectively. 


On  November  15,  1999,  the 
Department  requested  submissions  of 
factual  information  regarding  revocation 
of  the  antidumping  order  in  part.  Such 
submissions  and  rebuttal  comments 
were  received  from  the  petitioner,  Air 
Products  and  Chemicals,  Inc.,  and 
Chang  Chun  in  December  1999.  On 
January  14,  2000,  the  Department  issued 
to  Chang  Chun  a  supplemental 
questioimaire  on  the  information  it 
submitted  pertaining  to  revocation. 
Chang  Chun  submitted  its  supplemental 
revocation  response  on  February  4, 
2000. 

On  January  21,  2000,  the  Department 
published  a  notice  postponing  the 
preliminary  results  of  this  review  until 
May  30,  2000  (65  FR  3418).  On  February 
9,  2000,  the  Department  requested 
confirmation  from  the  Customs  Service 
that  it  had  not  made  any  adverse 
findings  with  respect  to  the 
classification  of  PVA  exported  to  the 
United  States  from  Taiwan  by  Chang 
Chun.  On  February  16,  2000,' the  U.S. 
Customs  Service  confirmed  that 
although  it  had  conducted  an' 
investigation  on  Chang  Chun's 
shipments,  it  found  no  violations  (see 
memorandum  to  the  file,  dated  March 
14,  2000).  Pursuant  to  section  782(i)(2) 
of  the  Act,  the  Department  verified 
Chang  Chun's  response  from  February 
21  through  March  3,  2000.  On  April  27, 
2000,  the  Department  issued  its 
verification  report. 

Scope  of  Review 

The  product  covered  by  this  review  is 
PVA.  PVA  is  a  dry,  white  to  cream- 
colored,  water-soluble  synthetic 
polymer.  This  product  consists  of 
polyvinyl  alcohols  hydrolyzed  in  excess 
of  85  percent,  whether  or  not  mixed  or 
diluted  with  defoamer  or  boric  acid. 
Excluded  from  this  review  are  PVAs 
covalently  bonded  with  acetoacetylate, 
carboxylic  acid,  or  sulfonic  acid 
uniformly  present  on  all  polymer  chains 
in  a  concentration  equal  to  or  greater 
than  two  mole  percent,  and  PVAs 
covalently  bonded  with  silane 
uniformly  present  on  all  polymer  chains 
in  a  concentration  equal  to  or  greater 
than  one-tenth  of  one  mole  percent. 
PVA  in  fiber  form  is  not  included  in  the 
scope  of  this  review. 

The  merchandise  under  review  is 
ciirrently  classifiable  under  subheading 
3905.30.00  of  the  Harmonized  Tariff 
Schedule  of  the  United  States 
("HTSUS").  Although  the  HTSUS 
subheading  is  provided  for  convenience 
and  customs  purposes,  om-  written 
description  of  the  scope  is  dispositive. 


Period  of  Review 

The  POR  is  May  1.  1998.  through 
April  30.  1999. 

Verification 

As  provided  in  section  782(i)(2)  of  the 
Act,  we  verified  information  provided 
by  Chang  Chun.  We  used  standard 
verification  procedures,  including  on- 
site  inspection  of  the  manufacturers 
facilities  and  examination  of  relevant 
sales  and  financial  records.  Our 
verification  results  are  outlined  in  the 
verification  reports  placed  in  the  case 
file  [see  the  Department's  April  27. 
2000,  verification  report  (hereafter 
"verification  report")  for  further 
discussion). 

Fair  Value  Comparisons 

To  determine  whether  sales  of  the 
subject  merchandise  to  the  United 
States  were  made  at  prices  below 
normal  value,  we  compared  the  export 
price  to  normal  value  as  described 
below.  In  accordance  with  section 
777A(d)(2)  of  the  Act.  we  compared  the 
export  price  of  individual  transactions 
to  the  monthly  weighted-average  price 
of  sales  of  the  foreign  like  product  made 
in  the  ordinary  course  of  trade  (see 
section  773(a)h)(B)(i)  of  the  Act).  Where 
there  were  no  sales  of  the  foreign  like 
product  made  in  the  ordinary  course  of 
trade,  we  compared  the  export  price  of 
those  transactions  to  the  constructed 
value  of  that  merchandise  [see  section 
773(a)(4)  of  the  Act). 

Product  Comparisons 

In  accordance  with  section  771(16)  of 
the  Act,  we  considered  all  products 
produced  by  Chang  Chun  covered  by 
the  description  in  the  "Scope  of  the 
Review"  section,  above,  to  be  foreign 
like  products  for  purposes  of 
determining  appropriate  product 
comparisons  to  U.S.  sales.  We  compared 
U.S.  sales  to  sales  made  in  the  home 
market  within  the  contemporaneous 
window  period,  which  extends  from 
three  months  prior  to  the  U.S.  sale  until 
two  months  after  the  sale.  Where  there 
were  no  sales  of  identical  merchandise 
made  in  the  home  market  in  the 
ordinary  course  of  trade,  we  compared 
U.S.  sales  to  sales  of  the  most  similar 
foreign  like  product  made  in  the 
ordinary  coiu"se  of  trade.  In  making  the 
product  comparisons,  we  matched 
foreign  like  products  based  on  the 
physical  characteristics  reported  by 
Chang  Chun  in  the  following  order: 
viscosity,  hydrolysis,  particle  size, 
tackifier,  defoamer,  ash,  color,  volatiles, 
and  visual  impurities.  For  those  U.S. 
sales  of  PVA  for  which  there  were  no 
comparable  foreign  market  sales  in  the 
ordinary  course  of  trade  [i.e.,  sales 
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within  the  contemporaneous  window 
which  were  made  at  prices  above  the 
COP),  we  compared  U.S.  sales  to  the 
constructed  value,  in  accordance  with 
section  773(a)(4)  of  the  Act. 

Export  Price 

In  accordance  with  sections  772(a) 
and  (c)  of  the  Act.  we  calculated  an 
export  price  for  all  of  Chang  Chun's 
sales  since  the  merchandise  was  sold 
directly  to  the  first  unafiRliated 
purchaser  in  the  United  States  prior  to 
importation,  and  because  constructed 
export  price  ("CEP")  methodology  was 
not  otherwise  warranted  based  on  the 
facts  of  record.  We  calculated  export 
price  based  on  the  packed.  CIF  price  to 
unaffiliated  purchasers  in,  or  for 
exportation  to.  the  United  States.  We 
made  deductions  from  the  starting  price 
for  domestic  inland  freight,  foreign 
brokerage  and  handling,  international 
freight,  and  marine  insurance  in 
accordance  with  section  772(c)(2)(A)  of 
the  Act.  We  made  the  following 
adjustments  to  Chang  Chun's  U.S. 
expense  data  based  on  our  verification 
findings:  { 1 )  we  corrected  the  reported 
amounts  for  packing  expenses:  and  (2) 
we  corrected  invoice-specific 
information  with  respect  to  marine 
insurance  and  bank  charges  [see  pages 
16-21  and  29  of  the  verification  report 
for  further  discussion). 

Normal  Value 

In  order  to  determine  whether  there 
was  a  sufficient  volume  of  sales  in  the 
home  market  to  serve  as  a  viable  basis 
for  calculating  normal  value  (i.e.,  the 
aggregate  volume  of  home  market  sales 
of  the  foreign  like  product  is  five 
percent  or  more  of  the  aggregate  volume 
of  U.S.  sales),  we  compared  Chang 
Chun's  volume  of  home  market  sales  of 
the  foreign  like  product  to  its  volume  of 
U.S.  sales  of  the  subject  merchandise,  in 
accordance  with  19  CFR  351.404(b).  For 
Chang  Chun,  we  determined  that  the 
quantity  of  foreign  like  product  sold  in 
the  exporting  country  was  sufficient  to 
permit  a  proper  comparison  with  the 
sales  of  the  subject  merchandise  to  the 
United  States  because  Chang  Chun  had 
sales  in  its  home  market  which  were 
greater  than  five  percent  of  its  sales  in 
the  U.S.  market.  'Therefore,  in 
accordance  with  section  773(a)(l)(B)(i) 
of  the  Act.  we  based  normal  value  on 
sales  in  Taiwan. 

Based  on  our  verification  findings,  we 
made  the  following  adjustments  to 
Chang  Chun's  reported  home  market 
expense  data:  (1)  we  corrected  the 
reported  amounts  for  credit  expenses 
and  packing  expenses;  and  (2)  we 
corrected  invoice-specific  information 
with  respect  to  the  quantity  for  one  sales 


transaction  [see  pages  4,  15-16  and  30 
of  the  verification  report  and  May  30. 
2000,  preliminary  results  calculation 
memorandum  for  further  discussion). 

Level  of  Trade 

In  accordance  with  section 
773(a){l)(B)(i)  of  the  Act.  to  the  extent 
practicable,  we  determined  normal 
value  based  on  sales  in  the  comparison 
market  at  the  same  level  of  trade 
("LOT")  as  the  export  price  transaction. 
The  normal  value  LOT  is  that  of  the 
starting-price  sales  in  the  comparison 
market  or.  when  normal  value  is  based 
on  constructed  value,  that  of  the  sales 
from  which  we  derive  selling,  general 
and  administrative  (  "SG*A")  expenses 
and  profit.  For  export  price,  the  LOT  is 
also  the  level  of  the  starting-price  sale, 
which  is  usually  frtim  the  exporter  to 
the  importer. 

To  determine  whether  normal  value 
sales  are  at  a  different  LOT  than  export 
price,  we  examine  stages  in  the 
marketing  process  and  selling  functions 
along  the  chain  of  distribution  between 
the  producer  and  the  customer.  If  the 
comparison-market  sales  are  at  a 
different  LOT.  and  the  difference  affects 
price  comparability,  as  manifested  in  a 
pattern  of  consistent  price  differences 
between  the  sales  on  which  normal 
value  is  based  and  comparison-market 
sales  at  the  LOT  of  the  export 
transaction,  we  make  an  LOT 
adjustment  under  section  773(a)(7)(A)  of 
the  Act.  See  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Certain 
Cut-to-Length  Carbon  Steel  Plate  from 
South  Africa.  62  FR  61731,  61732-33 
(November  19.  1997). 

As  in  previous  reviews,  Chang  Chun 
reported  one  channel  of  distribution  for 
its  U.S.  and  home  market  sales.  Based 
on  our  analysis  of  the  selling  functions, 
we  found  that  the  selling  activities 
performed  in  both  the  home  market  and 
the  United  States  [e.g..  freight  and 
delivery  arrangements)  were  similar. 
Therefore,  we  determined  that  sales  in 
both  markets  are  at  the  same  LOT  and 
consequently  no  LOT  adjustment  is 
warranted.  [See  Final  Results  of 
Antidumping  Duty  Administrative 
Review:  PVA  From  Taiwan.  63  FR 
32810,  32812  dune  16.  1998)). 

Cost  of  Production  ("COP") 

As  we  stated  in  the  Case  History- 
section,  because  we  disregarded  sales 
below  the  COP  for  Chang  Chun  in  the 
last  completed  segment  of  the 
proceeding  (i.e  .  the  second 
administrative  review),  we  had 
reasonable  grounds  to  believe  or  suspect 
that  Chang  Chun's  sales  of  the  foreign 
product  under  consideration  for  the 
determination  of  normal  value  in  this 


review  may  have  been  made  at  prices 
below  the  COP.  as  provided  by  section 
773(b)(2)(A)(ii)  of  the  Act.  Therefore, 
pursuant  to  section  773(b)(1)  of  the  Act. 
we  initiated  a  COP  investigation  of  sales 
by  Chang  Chun  in  the  home  market. 

A  Calculation  of  COP 

In  accordance  with  section  773(b)(3) 
of  the  Act,  we  calculated  the  weighted- 
average  COP,  by  grade,  based  on  the 
sum  of  the  cost  of  materials  and 
fabrication.  SG&A  expenses,  and 
packing  costs.  We  relied  on  the 
submitted  COPs,  correcting  the  reported 
amounts  for  general  and  administrative 
expenses  and  factory  overhead  based  on 
our  verification  findings  (see  pages  29- 
30  of  the  verification  report  for  further 
discussion).  In  addition,  we  adjusted  the 
joint  production  costs  between  PVA  and 
acetic  acid  using  the  relative  sales  value 
of  each  product  calculated  on  the  basis 
of  a  two-year  period  prior  to  the  period 
of  the  less-than-fair-value  ("LTFV  ") 
investigation  {see  May  30,  2000, 
preliminary  results  calculation 
memorandum  and  Final  Results  of 
Second  Antidumping  Duty 
Administrative  Review:  PVA  From 
Taiwan:  64  FR  32024.  32025  (June  15, 
1999)). 

Chang  Chun  purchased  a  major  input 
(i.e..  vinyl  acetate  monomer  ("VAM")) 
used  in  the  production  of  PVA  from  an 
affiliated  party.  Pursuant  to  19  CFR 
351.407(b).  we  applied  the  major  input 
rule  to  determine  the  value  of  the  VAM. 
Under  the  major  input  rule,  we 
normally  will  determine  the  value  of  a 
major  input  purchased  from  an  affiliated 
person  based  on  the  higher  of:  (1)  the 
price  paid  by  the  exporter  or  producer 
to  the  affiliated  person  for  the  major 
input;  (2)  the  amount  usually  reflected 
in  sales  of  the  major  input  in  the  market 
under  consideration;  or  (3)  the  cost  to 
the  affiliated  person  of  producing  the 
major  input.  In  this  case,  we  used  the 
transfer  price  of  VAM  from  Chang 
Chun's  affiliate,  which  was  higher  than 
the  market  price  or  the  affiliate's  COP. 

B.  Test  of  Home  Market  Prices 

We  compared  the  weighted-average 
COP,  adjusted  where  appropriate,  to  the 
comparison  market  sales  of  the  foreign 
like  product,  as  required  under  section 
773(b)  of  the  Act,  in  order  to  determine 
whether  these  sales  had  been  made  at 
prices  below  the  COP  within  an 
extended  period  of  time  in  substantial 
quantities,  and  whether  such  prices 
were  sufficient  to  permit  the  recovery  of 
all  costs  within  a  reasonable  period  of 
time.  On  a  grade-specific  basis,  we 
compared  the  revised  COP  to  the 
comparison  market  prices,  less  any 
applicable  movement  charges. 


discounts,  and  direct  and  indirect 
selling  expenses. 

C.  Results  of  the  COP  Test 

Pursuant  to  section  773(b)(2)(C). 
where  less  than  20  percent  of  the 
respondent's  sales  of  a  given  product 
were  made  at  prices  below  the  COP,  we 
did  not  disregard  any  below-cost  sales 
of  that  product  because  we  determined 
that  the  below-cost  sales  were  not  made 
in  "substantial  quantities."  Where  20 
percent  or  more  of  the  respondent's 
sales  of  a  given  product  were  made  at 
prices  below  the  COP,  we  disregarded 
the  below-cost  sales  because  such  sales 
were  found  to  be  made  within  an 
extended  period  of  time  in  "substantial 
quantities,"  in  accordance  with  sections 
773(b)(2)(B)  and  (C)  of  the  Act,  and 
because  the  below-cost  sales  of  the 
product  were  at  prices  which  would  not 
permit  recovery  of  all  costs  within  a 
reasonable  period  of  time,  in  accordance 
with  section  773(b)(2)(D)  of  the  Act. 

Based  on  this  test,  we  excluded  from 
our  analysis  certain  comparison-market 
sales  of  PVA  products  that  were  made 
at  below-COP  prices  within  the  POR. 
For  those  U.S.  sales  of  PVA  for  which 
there  were  no  comparable  home  market 
sales  in  the  ordinary  course  of  trade,  we 
compared  export  price  to  constructed 
value  in  accordance  with  section 
773(a)(4)  of  the  Act. 

D.  Calculation  of  Constructed  Value 

In  accordance  with  section  773(e)  of 
the  Act,  we  calculated  constructed  value 
based  on  the  sum  of  Chang  Chun's  cost 
of  materials,  fabrication,  SG&A 
(including  interest  expenses),  U.S. 
packing  costs,  and  profit. 

In  accordance  with  section 
773(e)(2)(A)  of  the  Act,  we  based  SG&A 
and  profit  on  the  amounts  incurred  and 
realized  by  Chang  Chim  in  coimection 
with  the  production  and  sale  of  the 
foreign  like  product  in  the  ordinary 
course  of  trade  for  consuimption  in 
Taiwan.  We  used  the  weighted-average 
home  market  selling  expenses  for  this 
purpose. 

Price-to-Price  Comparisons 

We  calculated  normal  value  based  on 
packed,  FOB  or  delivered  prices  to 
imaffiliated  purchasers  in  Taiwan.  We 
made  adjustments  to  the  starting  price 
for  returns,  where  appropriate.  We  also 
made  deductions,  where  appropriate, 
for  inland  freight — which  included 
inland  insurance — pursuant  to  section 
773(a)(6)(B)  of  the  Act.  In  addition,  we 
made  adjustments  for  differences  in 
costs  attributable  to  differences  in  the 
physical  characteristics  of  the 
merchandise  in  accordance  with  section 
773(a)(6)(C)(ii)  of  the  Act  and  19  CFR 


351.411,  as  well  as  for  differences  in 
circumstances-of-sale  ("COS")  in 
accordance  with  section  773(a)(6)(C)(iii) 
of  the  Act  and  19  CFR  351.410.  We 
made  COS  adjustments  by  deducting 
home  market  direct  selling  expenses 
[i.e.,  credit  expenses)  and  adding  U.S. 
direct  selling  expenses  (i.e.,  credit 
expenses  and  bank  charges).  Finally,  we 
deducted  home  market  packing  costs 
and  added  U.S.  packing  costs  in 
accordance  with  section  773(a)(6)  of  the 
Act. 

Price  to  Constructed  Value 
Comparisons 

Where  we  compared  export  price  to 
constructed  value,  we  made  COS 
adjustments  by  deducting  from 
constructed  value  the  weighted-average 
home  market  direct  selling  expenses 
cmd  adding  the  U.S.  direct  selling 
expenses,  in  accordance  with  section 
773(a)(8)  of  the  Act  and  section  19  CFR 
351.401(c). 

Intent  Not  To  Revoke 

On  May  27,  1999,  Chang  Chun 
requested  that,  pursuant  to  19  CFR 
351.222(b),  the  Department  revoke  the 
antidumping  duty  order  on  PVA  from 
Taiwan,  with  respect  to  merchandise 
that  it  produces  and  exports,  at  the 
conclusion  of  this  administrative 
review.  Chang  Chun  submitted  along 
with  its  revocation  request  a 
certification  stating  that:  (1)  the 
company  sold  subject  merchandise  at 
not  less  than  normal  value  during  the 
POR,  and  that  in  the  futiu-e  it  would  not 
sell  such  merchandise  at  less  than 
normal  value  (see  19  CFR 
351.222{e)(l){i));  (2)  the  company  has 
sold  the  subject  merchandise  to  the 
United  States  in  commercial  quantities 
during  each  of  the  past  three  years  (see 
19  CFR  351.222(e)(l){ii));  and  (3)  the 
company  agrees  to  immediate 
reinstatement  of  the  order,  if  the 
Department  concludes  that  the 
company,  subsequent  to  revocation,  has 
sold  the  subject  merchandise  at  less 
than  normal  value  (see  19  CFR 
351.222(b)(l)(iii)). 

On  November  9, 1999,  the  petitioner 
opposed  the  request  for  revocation, 
arguing  that  the  antidimiping  order  is 
necessary  to  offset  dimiping  and  that 
Chang  Chun  will  sell  subject 
merchandise  at  less  than  normal  value 
if  the  order  is  revoked.  At  the  request  of 
the  Department,  both  the  petitioner  euid 
Chang  Chim  submitted  comments  on 
Chang  Chun's  request  for  revocation 
(see  December  7,  and  December  14, 
1999,  revocation  submissions  submitted 
by  the  parties). 

The  Department  "may  revoke,  in 
whole  or  in  part"  an  antidumping  duty 


order  upon  completion  of  a  review 
under  section  751  of  the  Act.  While 
Congress  has  not  specified  the 
procedures  that  the  Department  must 
follow  in  revoking  an  order,  the 
Department  has  developed  a  procedure 
for  revocation  that  is  described  in  19 
CFR  351.222.  This  regulation  requires, 
inter  alia,  that  a  company  requesting 
revocation  in  part  must  submit  the 
following:  (1)  a  certification  that  the 
company  has  sold  the  subject 
merchandise  at  not  less  than  normal 
value  in  the  current  review  period  and 
that  the  company  will  not  sell  at  less 
than  normal  value  in  the  future;  (2)  a 
certification  that  the  company  sold  the 
subject  merchandise  in  each  of  the  three 
years  forming  the  basis  of  the  request  in 
conunercial  quantities;  and  (3)  an 
agreement  to  immediate  reinstatement 
of  the  order  if  the  Department  concludes 
that  the  company,  subsequent  to  the 
revocation,  has  sold  subject 
merchandise  at  less  than  normal  value. 
(See  19  CFR  351.222(e)(1)).  Upon 
receipt  of  such  a  request,  the 
Department  may  revoke  an  order,  in 
whole  or  in  part,  if  it  concludes  that  all 
three  criteria  mentioned  above  have 
been  met.  See  19  CFR  351.222(b)(2).  See 
Final  Results  of  the  Antidumping  Duty 
Administrative  Review:  Silicon  Metal 
From  Brazil.  65  FR  7497.  7498. 
(February  15.  2000)  (hereafter  "Silicon 
Metal  From  Brazil" ). 

Chang  Chun  submitted  the  required 
certifications  and  agreement.  However, 
after  applying  the  three  criteria  outlined 
in  section  351.222(b)  of  the 
Department's  regulations,  and  after 
considering  the  comments  of  the  parties 
and  all  of  the  evidence  in  the  record,  we 
have  preliminarily  determined  that  one 
of  the  Department's  requirements  for 
revocation  has  not  been  met. 
Specifically,  although  we  preliminarily 
find  that  Chang  Chun  has  demonstrated 
three  consecutive  years  of  sales  at  not 
less  than  normal  value,  we  also 
preliminarily  find  that,  based  on  Chang 
Chun's  U.S.  shipment  data,  its  sales  to 
the  United  States  have  not  been  made  in 
commercial  quantities  during  each  of 
the  three  review  periods  at  issue,  in 
accordance  with  19  CFR  351.222(d)  and 
351.222(e)(l)(ii). 

In  particular,  data  on  the  record 
indicate  that  Chang  Chun's  sales  of  PVA 
to  the  U.S.  market  during  the  second 
POR  (i.e.,  U.S.  sales  examined  during 
the  second  administrative  review  of  this 
proceeding)  do  not  serve  as  an  adequate 
basis  for  finding  commercial  quantities 
when  compared  to  the  total  U.S.  sales 
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volume  during  the  POl  '  (See  Mav  22, 
2000.  mHmorandum  tu  the  fii«  regarding 
corrnctidn.s  to  the  verification  report, 
including  commercial  quantities  data 
noted  therein  ) 

Therefore,  we  have  determined  that 
the  requirements  for  reviK:ation  have  not 
been  met  because  (;hang  Chun  has  not 
made  sales  to  the  United  States  in 
commercial  quantities  during  the 
second  segment  of  this  pro<:eeding.-' 
Based  on  our  examination  of  these  facts 
at  verification  and  our  review  of  Chang 
C'hun's  sales  practices,  we  find  that, 
consistent  with  Department  practii:e,  we 
do  not  have  a  sufficient  basis  to 
conclude  that  the  de  minimis  dumping 
margin  calculated  for  Chang  (Ihun  for 
the  second  administrative  review  is 
reflective  of  the  c:ompany's  normal 
commercial  experience.  Sue.  e.g.. 
Silicon  Metal  from  Brazil.  65  FR  at  7498 
(finding  that  because  .sales  and  volume 
figures  were  so  small  the  Department 
could  not  conclude  that  the  reviews 
reflected  what  the  company's  normal 
commercial  experience  would  be  absent 
the  discipline  of  an  antidumping  duty 
order).  Becau.se  Chang  Chun  has  not  met 
the  commercial  quantities  requirement, 
we  have  not  examined  the  issue  of  the 
likelihood  of  future  dumping  (see 
Silicon  Metal  from  Brazil.  65  FR  at 
7505). 

Chang  Chun  attempts  to  explain  that 
the  significant  decrease  in  its  sales 
volume  during  the  second 
administrative  review  period  was  due  to 
the  alleged  effect  of  the  antidumping 
duty  cash  deposit  rate  required  on  its 
U.S.  shipments  of  PV'A  as  a  result  of  the 
LTFV  investigation  prior  to  the 
publication  of  the  final  results  of  the 


'  (;Fi,)tin  ( .liiin  s  history  "f  subjw  I  murchandisH 
FV.A  srtK's  IS  ,is  fnlldWN  ChaiiK  (^hiin  s  1st  fOK  sales 
of  sub|iM  t  P\  A  wiTi"  7  l<rs.  .j(  lis  I'OI  s.il.'s  ..( 
sub|Pi  t  ('\A   ChrtiiKChiiii  s  .'nd  l'(  )K  s.il.-s  ul 
siiti|.M  t  f'\  A  wnri-  4  '>'tA,  ..f  Its  t'OI  s.il.'s  i.f  siiti|f(  I 
f'VA   (:h.inK  Chillis  lid  I'UK  s.ilrsof  sul.)iHt  I'VA 
W«rP  ..M)  Mfl '^,  nf  lis  n  II  sillfs  of  Sllll|i«  t  PVA 

•  .\s  w>'  niilc<l  III  Piirv  .\liiiinr-sniiv  tmiii  (Inttiiiin. 
h'liiiil  Hr-iiilt-i  I'l  Antiiluiiiiinii;  l)ul\  .■\ilituiiislnilnr 
Hriifw  (iiiil  llflrrniiiiiilinii  .\ii/  Tu  Hrxnkf  i  tnlrr  In 
I'lin.  M  IK  1.;m77,  i:i<l74  IMan  h  Ih.  mMM)  l/'i/rr 
Miinnfsiiini  lnin>  Conitdn].  i  nmnn»rr  in\  (|iirtiititi<'s  is 
-I  ihri'shnlil  rfi|iiiri'iiii'iil  Ihiit  iiiusl  Im>  mi'i  h\  p,irln's 
sffkiiiK  rt'vi.i  Htiiiii   VV.'  .ilsii  mile  Ihrti  while  lhi> 
rHmil.iliiui  reijiiiriiix  snles  iii  i  niiiiiien  mI  nuanlilies 

nirt\    hd\e  ijevel.ipeil  (rnlll  the  Ulirev  leweil 

iiilervemnK  w.ir  renuldlinii,  iis  <i|i|>lii  Hlmn  ui  ,i|l 
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is  retisunHhle  hihI  ni<)nil,ite(|  hv  the  renuUlioiis    Ilii- 
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refli'i  leii  Mill  iinlv  III  ilie  |innisiiiii  fur  iiiireviewd 
inliTM'iiinK  years  (<fe  I'MKK   I'll  22.;  |il)|  1 II.  Iml 
alsn  in  Ihe  new  xeiii'ral  rec|iiiremeiit  thai  parties 
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first  administrative  review  of  the  order 
on  PVA  ft-om  Taiwan  (63  FR  32810,  June 
16,  199H).  C:hang  Chun  states  that  the 
LTFV  cash  deposit  rate  was  the  major 
factor  affecting  its  substantial  reduction 
in  U.S.  sales  during  the  second  FOR 
(i.e..  5/1/97—4/30/98).  (See  verification 
report  at  page  29  and  30.)  Whether  this 
is  the  case  or  not  does  not  detract  from 
the  record  evidence  which 
unequivocally  demonstrates  that  the 
volume  of  such  sales  was  far  below  the 
volume  of  Chang  Chun's  sales  prior  to 
the  imposition  of  the  discipline  of  the 
antidumping  duty  order.  Moreover,  it  is 
the  volume  of  these  sales  (not  Chang 
Chun's  alleged  reasons  for  their  size  in 
this  ca.se)  that  is  the  focus  of  the 
Department's  analysis  with  respect  to 
whether  they  can  be  considered  to  be  in 
commercial  quantities. 

Based  on  the  foregoing  analysis,  we 
have  preliminarily  determined  that 
Chang  Chun  has  not  met  one  of  the 
threshold  requirements  for  revocation 
(i.e..  sales  in  commercial  quantities 
during  the  three  consecutive  PORs).  We 
therefore  preliminarily  intend  not  to 
revoke  the  order,  with  respect  to  PVA 
produced  and  also  exported  by  Chang 
C;hun.  if  these  preliminary  findings  are 
affirmed  in  our  final  results. 

Preliminary  Results  of  Review 

As  a  result  of  this  review,  we 
preliminarily  determine  that  the 
following  margin  exists  for  the  period 
May  1,  1998  through  April  30,  1999: 


Manutacturer/exporter 


Chang  Chun  Petrochemical 
Co    Ltd 


Margin 
(percent) 


000 


Pursuant  to  19  CFR  351.224(b),  the 
Secretan,'  will  disclose  to  the  parties  to 
the  proceeding  the  calculations 
performed  in  connection  with  this 
review,  within  five  days  after  the  date 
of  publication  of  the  preliminar\-  results 
of  this  review    .•Xny  interested  party  mav 
request  a  hearing  within  30  davs  of 
publication.  Any  hearing,  if  requested, 
will  he  held  44  days  after  the  date  of 
publication  or  the  first  business  day 
thereafter. 

Issues  rai.sed  in  hearings  will  be 
limited  to  those  rai.sed  in  the  respective 
(  ase  briefs  and  rebuttal  briefs.  Case 
briefs  from  interested  parties  and 
rebuttal  briefs,  limited  to  the  issues 
raised  in  the  respective  case  briefs,  may 
be  submitted  not  later  than  30  days  and 
37  days,  respectively,  from  the  date  of 
publication  of  these  preliminarv'  results. 
Parties  who  submit  case  briefs  or 
rebuttal  briefs  in  this  proceeding  are 
requested  to  submit  with  each  argument 


(1)  a  statement  of  the  issue  and  (2)  a 
brief  summar>'  of  the  argument.  Parties 
are  also  encouraged  to  provide  a 
summary  of  the  arguments  not  to  exceed 
five  pages  and  a  table  of  statutes, 
regulations  and  cases  cited. 

The  Department  will  subsequentiv 
issue  the  final  results  of  this 
administrative  review,  including  the 
results  of  its  analysis  of  issues  raised  in 
any  such  written  briefs  or  at  the  hearing, 
if  held,  not  later  than  120  days  after  the 
date  of  publication  of  this  notice. 

Interested  parties  who  wish  to  request 
a  hearing  or  to  participate  if  one  is 
requested,  must  submit  a  written 
request  to  the  Assistant  Secretary  for 
Import  Administration,  Room  B^99, 
within  30  days  of  the  date  of  publication 
of  this  noticb.  The  request  should 
contain:  (1)  the  party's  name,  address 
and  telephone  number:  (2)  the  number 
of  participants:  and  (3)  a  list  of  issues  to 
be  discussed. 

Cash  Deposit  and  Assessment 
Requirements 

The  final  results  of  this  review  shall 
be  the  basis  for  the  assessment  of  the 
antidumping  duties  on  entries  of 
merchandise  covered  by  this  review  and 
for  future  deposits  of  estimated  duties. 
The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Upon  completion  of  this  review, 
the  Department  will  issue  appraisement 
instructions  directly  to  the  Customs 
vService. 

If  these  preliminary  results  are 
adopted  in  the  final  results,  we  will 
instruct  the  Customs  Service  to  assess 
cintidumping  duties  on  all  appropriate 
entries  covered  by  this  review  for  which 
any  importer-specific  assessment  rates 
calculated  in  the  final  results  of  this 
review  are  above  de  minimis  (i.e..  at  or 
above  0.5  percent),  in  accordance  with 
19  CFR  351.106(c)(2).  For  assessment 
purposes,  we  intend  to  calculate 
importer-specific  assessment  rates  for 
the  subject  merchandise  by  aggregating 
the  dumping  margins  calculated  for  all 
U.S.  sales  to  each  importer  and  dividing 
this  amount  by  the  total  entered  value 
of  the  sales  examined. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  upon 
completion  of  the  final  results  of  this 
antidumping  duty  review  for  all 
shipments  of  PVA  from  Taiwan, 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date  of  the  final  results  of 
this  administrative  review,  as  provided 
by  section  751(a)  of  the  Act:  (1)  no  cash 
deposit  will  be  required  for  PVA  ft-om 
Taiwan  that  is  produced  by  Chang  Chun 
(unless  the  margin  established  for  the 


company  in  the  final  results  of  this 
review  is  above  de  minimis);  (2)  for 
exporters  not  covered  in  this  review,  but 
covered  in  the  LTFV  investigation.or 
prior  reviews,  the  cash  deposit  rate  will 
continue  to  be  the  company-specific  rate 
from  the  LTFV  investigation  or  the  prior 
review;  (3)  if  the  exporter  is  not  a  firm 
covered  in  this  review,  a  prior  review, 
or  the  original  LTFV  investigation,  but 
the  manufacturer  is,  the  cash  deposit 
rate  will  be  the  rate  established  for  the 
most  recent  period  for  the  manufacturer 
of  the  merchandise;  and  (4)  the  cash 
deposit  rate  for  all  other  manufacturers 
or  exporters  will  continue  to  be  19.21 
percent,  the  "All  Others"  rate  made 
effective  by  the  LTFV  investigation. 
These  requirements,  when  imposed, 
shall  remain  in  effect  until  publication 
of  the  final  results  of  the  next 
administrative  review. 

This  notice  serves  as  a  preliminary 
reminder  to  importers  of  their 
responsibility  under  19  CFR 
351.4Q2(f)(2)  to  file  a  certificate 
regarding  the  reimbursement  of 
antidumping  duties  prior  to  liquidation 
of  the  relevant  entries  during  this 
review  period.  Failure  to  comply  with 
this  requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidimiping  duties. 

This  administrative  review  and  notice 
are  in  accordance  with  sections 
751(a)(1)  and  777li)  of  the  Act  and  19 
CFR  351.213. 

Dated:  May  30.  2000. 
Troy  H.  Cribb, 

.'Acting  Assistant  Secretary  for  Import 
Administration. 
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DEPARTMErfT  OF  COMMERCE 

International  Trade  Administration 
[A-201-504] 

Porcelaln-on-Steel  Cookware  From 
Mexico:  Amended  Final  Results  of 
Antidumping  Duty  Administrative 
Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  June  6,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Katherine  Johnson  or  David  J. 
Goldberger,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  N.W. 
Washington,  D.C.  20230;  telephone. 


(202)  482-4929  or  (202) 482-4136, 
respectively. 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act),  are  references  to  the 
provisions  effective  January.  1,  1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act  (URAA).  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department  of  Commerce's 
(Department's)  regulations  are  to  19  CFR 
Part  351  (1998). 

Scope  of  the  Review 

Imports  covered  by  this  review  are 
shipments  of  porcelain-on-steel 
cookware,  including  tea  kettles,  which 
do  not  have  self-contained  electric 
heating  elements.  All  of  the  foregoing 
are  constructed  of  steel  and  are 
enameled  or  glazed  with  vitreous 
glasses.  This  merchandise  is  currently 
classifiable  imder  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS) 
subheading  7323.94.00.  Kitchen  ware 
currently  classifiable  under  HTSUS 
subheading  7323.94.00.30  is  not  subject 
to  the  order.  Although  the  HTSUS 
subheadings  are  provided  for 
convenience  and  Customs  purposes,  our 
written  description  of  the  scope  of  this 
proceeding  is  dispositive. 

Amendment  to  Final  Results 

In  accordance  with  section  751(a)  of 
the  Act,  on  May  4,  2000,  we  issued  our 
final  results  of  "the  1997-1998 
administrative  review  of  the 
antidumping  duty  order  on  porcelain- 
on-steel  cookware  from  Mexico  in 
which  we  determined  that  sales  of 
porcelain-on-steel  cookware  from 
Mexico  were  made  at  less  than  normal 
value  (65  FR  30068,  May  10,  2000).  On 
May  9,  2000,  we  received  an  allegation, 
timely  filed  pursuant  to  19  CFR 
351.224(c)(2),  from  the  petitioner, 
Columbian  Home  Products,  LLC,  that 
the  Department  made  a  ministerial  error 
in  its  final  results.  We  did  not  receive 
ministerial  error  allegations  from  Cinsa. 
S.A.  de  C.V.  (Cinsa)  or  Esmaltaciones  de 
Norte  America,  S.A.  de  C.V.  (ENASA). 

After  analyzing  petitioner's 
submission,  we  have  determined,  in 
accordance  with  19  CFR  351.224.  that  a 
ministerial  error  was  made  in  our  final 
margin  calculations  for  Cinsa. 
Specifically,  certain  indirect  selling 
expenses  incurred  in  Mexico  by  Cinsa 
in  connection  with  sales  to  the 
unaffiliated  customer  in  the  United 
States,  which  were  formerly  classified 
as  export  prices  sales,  were  not:  (1) 
Deducted  from  the  constructed  export 
price  (CEP)  calculation;  (2)  included  in 


the  pool  of  U.S.  indirect  selling 
expenses  used  to  calculate  the  CEP 
offset;  and  (3)  included  in  the 
calculation  of  CEP  profit  due  to  a 
programming  error.  We  have  now 
corrected  the  programming  error.  For  a 
detailed  discussion  of  the  ministerial 
error  allegation  and  the  Departments 
analysis,  see  the  Memorandum  to  Louis 
Apple  from  the  Team,  dated  May  30, 
2000. 

Therefore,  in  accordance  with  section 
751(h)  of  the  Act  and  19  CFR  351.224(e), 
we  are  amending  the  final  results  of  the 
1997-1998  antidumping  duty 
administrative  review  on  porcelain-on- 
steel  cookware  from  Mexico. 

The  revised  weighted -average 
dumping  margins  are  as  follows: 


Manufacturer/ 
exporter 


Original  final 
margin  per- 
centage 


Revised 
final  margin 
percentage 


Cinsa  ... 
ENASA 


8.96 
27.37 


9.31 
27.37 


This  amended  final  results  of 
administrative  review  and  notice  are  in 
accordance  with  section  751(a)(1)  of  the 
Act  (19  U.S.C.  1675(a)(1)).  section  777(i) 
of  the  Act  (19  U.S.C.  1677f(i)),  and  19 
CFR  351.210(c). 

Dated:  May  20.  2000. 

Troy  H.  Cribb, 

Acting  Assistant  Secretan'  for  Import 
A  dministration . 

[FR  Doc.  00-14203  Filed  6-5-00;  8:45  am! 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[1.0. 0S2500A] 

Talcing  and  Importing  of  Marine 
Mammals 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Notice  of  affirmative  finding. 


summary:  The  Assistant  Administrator 
for  Fisheries.  NMFS.  issued  an 
affirmative  finding  for  the  Republic  of 
Ecuador  under  the  Marine  Mammal 
Protection  Act  (MMPA)  on  May  31, 
2000.  This  affirmative  finding  allows 
the  continued  importation  into  the 
United  States  of  yellowfin  tuna  and 
yellowfin  tima  products  harvested  in 
the  eastern  tropical  Pacific  Ocean  (ETP) 
after  March  3.  1999,  by  Ecuadorian-flag 
purse  seine  vessels  or  vessels  operating 
under  Ecuadorian  jurisdiction  greater 


35902 


Federal  Register/ Vol.  65.  No.  109/ Tuesday,  June  6,  2000 /Notices 


Federal  Register / Vol.  65,  No.  109 /Tuesday,  June  6,  2000 /Notices 


35903 


than  400  short  tons  (:)62.K  int)  carrvin^ 
capacitv  Tht*  affirmative  finding  was 
based  on  dociunii'ntan  ('videnci? 
submitted  bv  the  Rcpubiir  of  Ecuador 
and  obtained  from  the  Inter-American 
Tropica!  Tuna  Commission  (lATTt!) 
This  finding  rtMnauis  in  t!ffe(  t  through 
Mart:h  31.  2001. 

DATES:  Effective  Mav  .Jl.  2000  through 
March  ;n.  2001 

FOR  FURTHER  INFORMATION  CONTACT: 

Regional  Administrator.  Southwest 
Region,  NMFS,  501  West  Ocean 
Boulevard.  .Suite  4200,  Long  Beach, 
California,  90802-4213,  Phone  5fi2- 
98O-40O0.  Fax  5B2-9HO-401H 

SUPPLEMENTARY  INFORMATION:  The 
MMPA.  IB  IJ.S.C    13B1  tU  spq.  as 
amended  bv  the  International  Dolphin 
('onservation  Program  Act  (IDCPA) 
(Pub.  L.  10.5-42).  allows  the  entry  into 
the  United  States  of  yellowfin  tuna 
harvested  by  purse  seine  vessels  in  the 
ETP  under  certain  conditions  If 
requested  by  the  harvesting  nation,  the 
A.ssistant  Administrator  for  Fisheries. 
NOAA.  will  determine  whether  to  make 
an  affirmative  finding  based  upon 
documentary  evidence  provided  by  the 
Republic  of  the  harvesting  nation,  by  the 
International  Dolphin  C^onservation 
Program  (IDCP).  the  lATTC.  and/or  the 
Department  of  State  A  finding  will 
remain  valid  for  1  vear  (April  1  through 
March  31)  or  for  such  other  period  as 
the  Assistant  Administrator  for 
Fisheries  mav  determine.  The 
harvesting  nation  must  submit  an 
application  ilin>ctly  to  the  Assistant 
.Administrator  for  Fisheries  for  the  first 
affirmative  finding.  Everv  5  vears,  the 
Republic  of  tht;  harvesting  nation,  must 
request  an  affirmative  finding  and 
submit  the  retjuired  (focumentarv 
evidence  direc  tlv  to  the  .Assistant 
Administrator  for  Fisheri<!s  The 
Assistant  Administrator  mav  require  the 
submission  of  additional  supporting 
documentation  or  verification  of 
statements  made  in  (.onnection  with 
requests  to  allow  importations  An 
attirmative  finding  afiplies  to  tuna  and 
tuna  products  that  were  har\ested  in  the 
ETP  bv  purse  seine  vessels  of  the  nation, 
and  applies  to  anv  tuna  h  irvested  in  the 
ETP  purse  seine  fishery  after  March  3. 
1999.  thv.  effective  date  of  the  IDCPA 

The  affirmative  finding  process 
requires  that  the  harvesting  nation  meet 
several  conditions  related  to  compliance 
with  the  IDCP  To  issue  an  annual 
affirmative  finding  NMFS  must  re<:oive 
the  following  information 

1   A  statement  requesting  an 
affirmative  finding; 

2.  Evidence  of  membership  in  the 
lATTC; 


3   Evidence  that  a  nation  is  meeting 
its  obligations  to  the  lATTC.  including 
financial  obligations; 

4.  Evidence  that  a  nation  is  complying 
with  the  IDCP.  For  e.xample,  national 
laws  and  regulatitms  implementing  the 
Agret^ment  on  the  IDCP  and  information 
that  the  nation  is  enforcing  those  laws 
and  regulations: 

5  Evidence  of  a  tuna  tracking  and 
verific;ation  program  comparable  to  the 
US.  tracking  and  verification 
regulations  at  50  CFR  216.94; 

6.  Evidence  that  the  national  fleet 
dolphin  mortality  limits  (DMLs)  were 
not  e.xceeded  in  the  previous  calendar; 

7.  Evidence  that  the  national  fleet  per- 
stock  per-year  mortality  limits,  if  they 
are  allocated  to  countries,  were  not 
exceeded  in  the  previous  calendar  vear; 

8  Authorization  for  the  lATTC  to 
release  to  the  Assistant  Administrator 
for  Fisheries,  complete,  accurate  and 
timely  information  necessary  to  verify 
and  inspect  Tuna  Tracking  Forms;  and 

9  Authorization  for  the  lATTC  to 
release  to  the  Assistant  Administrator 
for  Fisheries  information  whether  a 
nation  is  meeting  its  obligations  of 
membership  to  the  lATTC  and  whether 
a  nation  is  meeting  its  obligations  under 
the  IDCP  including  managing  (not 
exceeding)  its  national  fleet  DMLs  or  its 
national  fleet  per-stock  per-year 
mortality  limits.  A  nation  may  opt  to 
provide  this  information  dinK:tly  to 
NMFS  on  an  annual  basis  or  to 
authorize  the  lATTC  to  release  the 
information  to  NMFS  in  years  when 
NMF.S  will  review  and  consider 
whether  to  issue  an  affirmative  finding 
determination  without  an  application 
from  the  harvesting  nation. 

.\n  affirmative  finding  will  be 
terminated,  in  consultation  with  the 
Secretary  of  State,  if  the  Assistant 
Administrator  for  Fisheries  determines 
that  the  retjuiremtMits  of  50  CFR 
2ir). 24(f)(9)  are  no  longer  being  met  or 
that  a  nation  is  consistently  failing  to 
take  enforcement  actions  on  violations 
which  diminish  the  effectiveness  of  the 
IDCP  Everv'  5  years,  the  Republic  of  the 
harvesting  nation,  must  request  an 
affirmative  finding  and  submit  the 
re(juired  dcjcumentary  evidence  directly 
to  the  Assistant  Administrator  for 
Fisheries. 

The  Assistant  .Administrator  for 
Fisheries  reviewed  the  application  and 
documentary  evidence  submitted  by  the 
Republic  of  Ecuador  and  determined 
that  the  requirements  under  the  MMPA 
to  receive  an  affirmative  finding  have 
b«'en  met  for  the  purposes  of  issuing  an 
affirmative  finding  for  the  period  April 
1— March  31.  2001   On  May  31.  2000, 
after  consultation  with  the  Department 
of  State,  NMFS  issued  an  affirmative 


finding  allowing  yellowfin  tuna  and 
products  derived  from  yellowfin  tuna 
harvested  in  the  ETP  by  Ecuadorian-fiag 
purse  seine  vessels  or  vessels  under 
Ecuadorian  jurisdiction  greater  than  400 
short  tons  (362.8  metric  tons)  carrying 
capacity  after  March  3,  1999,  to  be 
imported  into  the  United  States.  In 
subsequent  years  2001  through  2004, 
the  Assistant  Administrator  will 
determine  on  an  annual  basis  whether 
the  Republic  of  Ecuador  is  meeting  the 
requirements  under  section  101  (a)(2)(B) 
and  (C)  of  the  MMPA.  fJMFS  will  use 
documentary  evidence  provided  by  the 
lATTC  and  the  Department  of  State  or 
the  harvesting  nation,  on  an  annual 
basis  to  determine  whether  the  finding 
should  be  renewed.  If  necessary, 
documentary  evidence  may  also  be 
requested  from  the  Republic  of  Ecuador 
to  determine  whether  the  affirmative 
finding  criteria  are  being  met.  A  new 
application  is  due  by  the  Republic  of 
Ecuador  if  the  affirmative  finding  lapses 
or  is  revoked.  If  the  affirmative  finding 
for  the  Republic  of  Ecuador  is  renewed 
after  NMFS's  annual  review  in  the  years 
2001  to  2004,  the  Republic  of  Ecuador 
must  submit  a  new  application  in  early 
2005  for  an  affirmative  finding  to  be 
effective  for  the  period  April  1.  2005, 
through  March  31,  2006.  and 
subsequent  years. 

Oalfd:  Md\    il.  L'OOO 

Penelope  D.  Dalton, 

Assistant  Administrator  for  Fisheries. 
S'ntional  Mannf  Fishrrirs  Sfnice 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[ID.  053000F] 

Mid-Atiantic  Fishery  Management 
Councii  (MAFMC);  Meetings 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  public  meeting. 


summary:  The  Mid-Atlantic  Fishery 
Management  Council  and  its  Squid. 
Mackerel,  and  Butterfish  Committee, 
Dolphin/Wahoo  Committee, 
Comprehensive  Management 
Committee,  Habitat  Committee, 
Executive  Committee,  and  Law 
Enforcement  Committee  will  hold  a 
public  meeting. 

DATES:  The  meetings  will  be  held  on 
Tuesday.  June  20,  2000  to  Thursday, 


June  22.  2000.  See  SUPPLEMENTARY 
INFORMATION  for  specific  dates  and 
times. 

ADDRESSES:  This  meeting  will  be  held  at 
the  Danford's  Inn.  25  E.  Broadway,  Port 
Jefferson.  NY;  telephone:  1-800-332- 
6367. 

Council  address:  Mid-Atlantic  Fishery 
Management  Council,  300  S.  New 
Street.  Dover,  DE  19904;  telephone: 
302-674-2331. 

FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  T.  Furlong,  Executive  Director, 
Mid-Atlantic  Fishery  Management 
Council;  telephone:  302-674-2331.  ext. 
19. 

SUPPLEMENTARY  INFORMATION:  On 
Tuesday.  June  20th,  the  Squid,  Mackerel 
and  Butterfish  Committee  will  meet 
from  1:00-5:00  p.m.  On  Wednesday, 
June  21st.  the  Dolphin/Wahoo 
Committee  will  meet  from  8:00-9:00 
a.m.  The  Comprehensive  Management 
Committee  will  meet  from  9:00-12:00 
p.m.  The  Habitat  Committee  will  meet 
from  1:00  p.m.  until  4:00  p.m.  The 
Executive  Committee  will  meet  from 
3:00  p.m.  imtil  5:00  p.m.  On  Thursday. 
June  22nd,  the  Law  Enforcement 
Committee  will  meet  from  8:00  a.m. 
until  9:00  a.m.  Council  will  convene  at 
9:00  a.m.  and  will  be  in  session  until 
1:00  p.m. 

Agenda  items  for  this  meeting  are: 
Discuss  actions  necessary  to  remedy 
disapproved  portion  of  Amendment  8 
(gear  impacts  on  Essential  Fish  Habitat) 
to  the  Squid.  Mackerel,  and  Butterfish 
Fishery  Management  Plan  (FMP). 
Consider  additional  areas  to  be 
identified  as  Essential  Fish  Habitat  for 
Illex.  Consider  revising  quota  setting 
procedure  for  Illex  (allow  in-season 
quota  adjustment).  Consider  extending 
moratorium  on  entry  to  Illex  fishery. 
Consider  measures  to  protect  Loligo  egg 
masses  (possible  season/area  closures). 
Consider  controlled  access  plan  for 
Atlantic  mackerel  fishery.  Review  and 
conunent  on  South  Atlantic  Fishery 
Management  Council  Dolphin/Wahoo 
FMP.  Develop  reconunendation(s) 
regarding  Dolphin/Wahoo  for 
presentation  to  and  action  by  MAFMC. 
Discuss  and  prioritize  cooperative 
research  items  associated  with 
MAFMC's  research  set  aside  initiative. 
Discuss  and  provide  comments  on 
"NMFS  Budget  Review  Project.  Discuss 
and  identify  Council's  habitat  research 
priorities.  Discuss  and  clarify  role  of 
committee  regarding  meeting  Council's 
habitat  responsibilities.  Review 
MAFMC's  first  half  budget  status/ 
performance.  Discuss  audit  report 
findings  for  FY95,  FY96,  FY97,  and 
FY98.  Discuss  recent  Executive  Order 
regarding  establishment  of  marine 


reserves.  Comment  on  enforceability  of 
Dolphin/Wahoo  proposed  management 
measures.  Finalize  and  approve  Fisherv' 
Award  Program  and  related  forms. 
Approve  operational  guidelines  for  the 
Law  Enforcement  Committee.  The 
Council  will  also  approve  minutes  from 
its  May,  2000  meeting,  review  and 
comment  on  May  meeting  actions,  and 
receive  organizational  reports  from  the 
NMFS  Regional  Administrator,  NMFS 
Science  Center  Director,  NOAA  Office 
of  General  Counsel,  U.S.  Fish  and 
Wildlife,  Federal  Enforcement  units  and 
the  Atlantic  States  Marine  Fisheries 
Commission.  It  will  also  receive 
Committee  reports  from  the  following 
committees:  New  England  Council, 
South  Atlantic  Council,  Demersal, 
Squid,  Mackerel,  and  Butterfish, 
Dolphin/Wahoo,  Comprehensive 
Management,  Habitat,  Executive  and 
Law  Enforcement. 

Although  non-emergency  issues  not 
contained  in  this  agenda  may  come 
before  the  MAFMC  for  discussion,  these 
issues  may  not  be  the  subject  of  formal 
Council  action  during  this  meeting. 
MAFMC  action  will  be  restricted  to 
those  issues  specifically  listed  in  this 
notice  and  any  issues  arising  after 
publication  of  this  notice  that  require 
emergency  action  under  section  305(c) 
of  the  Magnuson-Stevens  Act,  provided 
the  public  has  been  notified  of  the 
MAFMC's  intent  to  take  final  actions  to 
address  such  emergencies. 

Special  Accommodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Joanna  Davis  at 
the  Council  (see  ADDRESSES)  at  least  5 
days  prior  to  the  meeting  date. 

Dated:  May  31.  2000. 

Richard  W.  Surdi, 

Acting  Director,  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Senice. 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I-D.052400A] 

Marine  Mammals;  Hie  No.  555-1565 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Receipt  of  application. 


SUMMARY:  Notice  is  hereby  given  that 
James  T.  Harvey  (Principal  Investigator). 
Moss  Landing  Marine  Laboratories.  P.O. 
Box  450,  Moss  Landing.  CA  95039.  has 
applied  in  due  form  for  a  permit  to  take 
Pacific  harbor  seals  (Phoca  vitulina 
richardsi)  for  purposes  of  scientific 
research. 

DATES:  Written  or  telefaxed  comments 
must  be  received  on  or  before  July  6, 
2000. 

ADDRESSES:  The  application  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  office(s): 

Permits  and  Documentation  Division. 
Office  of  Protected  Resources,  NMFS, 
1315  East- West  Highway,  Room  13130. 
Silver  Spring,  MD  20910  (301/713- 
2289); 

Southwest  Region,  NMFS,  501  West 
Ocean  Blvd.,  Suite  4200,  Long  Beach. 
CA  90802  (562/980-4001);  and 

Northwest  Region,  NMFS,  7600  Sand 
Point  Way  NE,  BIN  C15700.  Seattle.  WA 
98115  (206/526-6150). 
FOR  FURTHER  INFORMATION  CONTACT: 
Simona  Roberts  or  Ruth  Johnson.  301/ 
713-2289. 

SUPPLEMENTARY  INFORMATION:  The 
subject  permit  is  requested  imder  the 
authority  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended 
(MMPA:  16  U.S.C.  1361  et  seq.).  and  the 
Regulations  Governing  the  Taking  and 
Importing  of  Marine  Mammals  (50  CFR 
part  216). 

The  applicant  seeks  authorization  to 
capture,  handle  and  tag  1.600  Pacific 
harbor  seals  per  year  of  all  age  and  sex 
classes  near  haul-out  sites  throughout 
California,  Oregon  and  Washington. 
Captixred  seals  would  be  subject  to  all 
or  some  of  the  following  activities: 
blood  and  tissue  sampling,  flipper 
tagging,  PIT  tagging,  branding.  lavaging. 
and  video  camera  attachment.  Acoustic 
playback  experiments  and  scat 
collection  would  also  take  place  around 
the  haul-out  sites.  In  addition,  the 
applicant  seeks  authorization  to 
surgically  implant  radio  tags  in  15 
captive,  rehabilitated  Pacific  harbor 
seals  and  to  conduct  feeding  studies  on 
12  captive,  rehabilitated  Pacific  harbor 
seals. 

In  compliance  with  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321  etseq.),  an  initial 
determination  has  been  made  that  the 
activity  proposed  is  categorically 
excluded  from  the  requirement  to 
prepare  an  environmental  assessment  or 
envirorunental  impact  statement. 

Written  comments  or  requests  for  a 
public  hearing  on  this  application 
should  be  mailed  to  the  Chief,  Permits 
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and  DorumfMitatiDii  IJivi.sion,  F/PRl. 
()ffic:(!  of  Protected  K(\s()urc«!S,  NMFS. 
1315  East-West  Highway.  Room  1370.S, 
Silver  SprinK.  MD  20910.  Those 
individuals  re<iuesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  rtxjuest  would 
he  appropriate. 

(Comments  may  also  be  submitted  by 
facsimile  at  (301)  713-037ti,  provide<l 
the  facsimile  is  confirmed  by  hard  copy 
submitted  by  mail  and  postmarked  no 
later  than  the  closing  date  of  the 
comment  period  Please  note  that 
comments  will  not  be  accepted  by  o- 
mail  or  by  other  electronic  media 

Cloncurrent  with  the  publication  of 
this  notice  in  the  Federal  Register. 
NMP'S  is  forwarding  copies  of  this 
application  to  the  Marine  Mammal 
Commission  and  its  Committee  of 
Scientific  Advisors. 

Dateil    Vtav  M.  JOOO. 
Ann  D.  Terbush. 

Chiri.  Penults  and  DonimfntntKin  Division, 
( ^fjuf  of  Prnlfttrd  Hrsiiiin  fs.  Xational 
Murine  Fisheries  Servife 

IKK  Dim     ()(»-H1'»H  F'ilp.l  B-.'S-OO.  H:4'"i  .ini| 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  OSOSOOF] 

Taldng  of  Threatened  or  Endangered 
Marine  Mammals  Incidental  to 
Commercial  Fishing  Operations; 
Proposed  Permit 

AGENCY:  National  Marine  F'ishories 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (N(DAA). 
C>)mmerce. 

ACTION:  Notice  of  proposal  for  issuance 
of  permit;  request  for  comments. 


summary:  NMFS  proposes  to  issue  a 
permit  for  a  period  of  three  years,  to 
authorize  the  incidental,  hut  not 
intentional,  taking  of  four  stocks  of 
threatened  or  endangered  marim^ 
mammals  by  the  California/Oregon  drift 
gillnet  fishery  The  four  stocks  are:  (1) 
Fin  whale.  California/Oregon/ 
Washington  stock:  (2)  Humpback  whale. 
Califomia/Oregon/Washington-Mexico 
stock:  (3)  Steller  si>a  Hon.  eastern  stock: 
and  (4)  Sperm  whale.  California/ 
Oregon/Washington  stock.  This 
authorization  is  ba.sed  on  a 
determination  that  this  incidental  take 
will  have  a  negligible  impact  on  the 
affected  marine  mammal  stocks 
DATES:  ('ommonts  must  be  re<:eived  at 
the  appropriate  address  or  fax  number 


(.see  ADDRESSES),  no  later  than  5  p.m. 
Pacific  Standard  Time,  by  July  21.  2000, 
Comments  will  not  be  accepted  if 
submitted  via  e-mail  or  Internet. 
ADDRESSES:  Comments  on  this  proposed 
permit  and  requests  for  reference 
materials  should  be  sent  to  Tim  Price. 
Protected  Resources  Division,  National 
Marine  Fisheries  Ser\ice,  Southwest 
Region,  501  West  (Jcean  Blvd.,  Suite 
4200,  Long  Beach,  CA  90802-4213. 
Comments  may  also  be  sent  via 
facsimile  (fax)  to  562-980-4027. 
FOR  FURTHER  INFORMATION  CONTACT:  Tim 
Price.  NMFS,  Southwest  Region, 
Protected  Resourc:es  Division,  (562) 
98O-*029 

SUPPLEMENTARY  INFORMATION:  Section 
101(a)(5)(E)  of  the  Marine  Mammal 
Protection  Act  (MMPA)  requires  the 
authorization  of  the  incidental  taking  of 
individuals  from  marine  mammal  stocks 
listed  as  threatened  or  endangered 
under  the  ESA  in  the  course  of 
commercial  fishing  operations  if  NMFS 
determines  that:  (1)  incidental  mortality 
and  serious  injurv'  will  have  a  negligible 
impact  on  the  affected  species  or  stock; 
(2)  a  recover>-  plan  has  been  developed 
or  is  being  developed  for  such  species 
or  stock  under  the  ESA;  and  (3)  where 
required  under  section  1 18  of  the 
MMPA.  a  monitoring  program  has  been 
established,  vessels  engaged  in  such 
fisheries  are  registered  in  accordance 
with  section  1 18  of  the  MMPA.  and  a 
take  reduction  plan  has  been  developed 
or  is  being  developed  for  such  species 
or  stock. 

On  August  31,  1995  (60  FR  45399), 
NMFS  issued  permits  for  fisheries 
meeting  the  conditions  under  section 
101(a)(5)(E)  of  the  MMPA.  At  that  time, 
NMFS  did  not  issue  a  permit  to  the 
California/Oregon  drift  gillnet  fishery 
for  the  f^alifornia/Oregon/Washington- 
Mexico  humpback  whale  stock  or  the 
California/Oregon/ Washington  sperm 
whale  stock  because  NMFS  was  unable 
to  determine  that  the  estimated 
mortality  and  .serious  injurv'  incidental 
to  c(jmmercial  fishing  operations  was 
negligible.  In  addition,  in  1995.  NMFS 
did  not  consider  issuing  a  permit  for  the 
int:idental  mortality  and  serious  injury 
of  the  Califomia/Oregon/Washington  fin 
whale  stock  because  there  had  been  no 
reported  incidental  takes  at  that  time, 
and  NMFS  had  no  reason  to  anticipate 
any  such  takes.  However,  NMFS  did 
determine  that  the  mortality  and  serious 
injury  incidental  to  commercial  fishing 
operations  was  negligible  for  the  eastern 
Steller  sea  lion  stock  and  issued  a 
permit  for  that  stock.  On  December  30, 
1998  (63  FR  71894),  NMFS  extended  the 
permit  until  June  30.  1999.  At  that  time. 
NMFS  announced  that  it  was  reviewing 


the  criteria  for  issuance  of  permits  and 
evaluating  whether  the  criteria  were 
adequate  or  if  changes  should  be  made. 
No  comments  were  received.  On  May 
27,  1999  (64  FR  28800).  NMFS  proposed 
the  issuance  of  permits  for  those 
fisheries  that  have  negligible  impacts  on 
marine  mammal  stocks  listed  as 
threatened  or  endangered  under  the 
ESA  for  a  period  of  3  years.  In  addition, 
that  document  provided  further 
guidance  about  the  process  for 
determining  negligible  impact.  A  permit 
for  the  mortality  and  serious  injury  of 
the  Steller  sea  lion  incidental  to  the 
California/Oregon  drift  gillnet  fishing 
operations  was  also  proposed.  Based  on 
new  information,  NMFS  did  not  finalize 
the  proposed  permits. 

Since  1995,  NMFS  has  gathered 
additional  data  on  the  status  of  listed 
marine  mammals.  Based  on  the  more 
recent  survey  data  and  analyses,  the 
Stock  Assessment  Reports  contain 
revised  estimates  of  potential  biological 
removal  (PBR)  levels.  PBR  is  defined  in 
the  MMPA  as  "the  maximum  number  of 
animals,  not  including  natural 
mortalities,  that  may  be  removed  from  a 
stock  while  allowing  that  stock  to  reach 
or  maintain  its  optimum  sustainable 
population"'  (16  U.S.C.  1362(20)).  Also, 
since  1995,  NMFS  has  developed  and 
implemented  the  Pacific  Offshore 
Cetacean  Take  Reduction  Plan  (the  Plan) 
(62  FR  51805)  for  the  California/Oregon 
drift  gillnet  fishery.  The  initial  goal  of 
a  take  reduction  plan  is  to  reduce 
marine  mammal  bycatch  in  the  fishery 
to  levels  below  PBR  for  all  stocks.  Since 
the  implementation  of  the  Plan,  overall 
cetacean  mortality  in  this  fishery'  has 
been  reduced  by  70  percent.  For  these 
reasons.  NMFS  is  re-evaluating  whether 
issuance  of  a  permit  under  section 
101(a)(5)(E)  of  the  MMPA  for  the 
California/Oregon  drift  gillnet  fishery  is 
appropriate. 

Process  and  Criteria  for  Issuing  Permits 

Section  101(a)(5)(E)  of  the  Marine 
Mammal  Protection  Act  (MMPA) 
requires  the  authorization  of  the 
incidental  taking  of  individuals  from 
marine  mammal  stocks  listed  as 
threatened  or  endangered  under  the 
ESA  in  the  course  of  commercial  fishing 
operations  if  NMFS  determines,  among 
other  criteria,  that  incidental  mortality 
and  serious  injur\'  will  have  a  negligible 
impact  on  the  affected  species  or  stock. 
"Negligible  impact"  as  defined  in  50 
CFR  216.103  and  as  applies  here  is,  "an 
impact  resulting  from  the  specified 
activity  that  cannot  be  reasonably 
expected  to,  and  is  not  reasonably  likely 
to,  adversely  affect  the  species  or  stock 
through  effects  on  annual  rates  of 
recruitment  or  survival." 


In  1990,  the  Marine  Mammal 
Commission  (MMC)  submitted  scientific 
guidelines  to  NMFS  to  govern  the 
incidental  taking  of  marine  mammals  in 
the  course  of  commercial  fishing 
operations.  In  those  guidelines,  the 
MMC  recommended  NMFS  determine 
negligible  impact  if  the  mortality  and 
serious  injury  incidental  to  commercial 
fishing  operations  would  cause  no  more 
than  a  10  percent  increase  in  the  time 
to  recovery.  NMFS  incorporated  the 
MMC's  recommendation  of  negligible 
impact  criteria  into  the  1992  legislative 
proposal.  Participants  at  NMFS'  1994 
PBR  workshop  agreed,  and  determined 
that  authorized  levels  of  human-related 
mortality  should  increase  recovery  time 
of  endangered  stocks  by  no  more  than 
10  percent.  Therefore,  a  default  recovery 
factor  of  0.1  was  chosen  to  use  in  the 
PBR  equation  for  endangered  stocks  of 
marine  mammals  (Barlow  et  ah,  1995). 

On  August  31,  1995  (60  FR  45399), 
NMFS  issued  permits  for  fisheries 
meeting  the  conditions  imder  section 
10l(a)(5)(E}  of  the  MMPA.  As  an  interim 
measure,  NMFS  considered  a  total 
annual  serious  injury  and  mortality  of 
not  more  than  10  percent  of  a  stock's 
PBR  level  to  be  negligible.  In  1999. 
NMFS  published  a  notice  of  proposal  to 
issue  permits  under  section  101(a)(5)(E) 
of  the  MMPA.  In  the  1999  proposal, 
NMFS  again  applied  a  serious  injury 
and  mortality  of  not  more  than  10 
percent  of  a  stock's  PBR  level  as  the 
starting  point  for  negligible  impact 
determinations.  However,  NMFS 
recognized  that  a  strict  application  of  10 
percent  of  PBR  was  not  appropriate  in 
some  cases  and  that  such  a  criterion 
would  not  be  the  only  factor  in 
evaluating  whether  a  particular  level  of 
take  would  be  considered  negligible. 

Because  population  abundance  and 
fishery-related  mortality  information 
have  varying  degrees  of  uncertainty, 
NMFS  considers  factors  such  as 
population  trends  and  reliability  of 
abundance  and  mortality  estimates  in 
calculating  PBR.  When  calculating  a 
PBR  for  species  listed  as  endangered 
under  the  ESA,  NMFS  uses  a  value  of 
0.1  for  the  recovery  factor  based  on  the 
rationale  that  this  would  not  cause  more 
than  a  10  percent  increase  in  the  time 
to  recovery  (Barlow  et  ai.  1995).  Using 
a  PBR  containing  a  recovery  factor  of  0. 1 
would  allow  a  IcU^e  portion  of  the 
stock's  annual  net  production  to  be  used 
for  recovery  rather  than  being 
authorized  for  removal  due  to  incidental 
mortality.  Therefore,  when  incidental 
mortality  and  serious  injury  was  below 
the  stock's  PBR,  such  mortality  and 
serious  injury  would  have  no  more  than 
a  negligible  impact  on  the  stock. 


In  1995,  NMFS  limited  a 
determination  of  negligible  impact  only 
to  those  cases  in  which  mortality  and 
serious  injury  incidental  to  commercial 
fishing  operations  did  not  exceed  10 
percent  of  any  stock's  PBR.  When  that 
criterion  was  applied  to  the  cases  in 
which  the  PBR  equation  contained  a 
recovery  factor  of  0.1,  the  result  was  a 
situation  where  authorized  mortality 
would  cause  only  a  small  portion  (10 
percent)  of  the  mortality  that  would 
cause  a  negligible  impact  according  to 
the  MMC's  recommendation.  Therefore, 
the  standard  was  too  restrictive  for  those 
fisheries  that  take  endangered  marine 
mammals  with  a  recovery  factor  of  0.1 
in  the  PBR  calculation.  Consequently,  in 
making  a  negligible  impact 
determination,  NMFS  has  decided  to 
use  case-specific  analyses  in  those  cases 
where  incidental  mortality  and  serious 
injury  exceeded  10  percent  of  an 
endangered  stock's  PBR  in  determining 
whether  the  estimated  level  of  mortality 
or  serious  injury  would  delay  recovery 
by  more  than  10  percent.  In  the  case  of 
the  4  stocks  of  marine  mammals 
addressed  by  this  permit,  NMFS 
evaluated  whether  the  estimated  level  of 
mortality  and  serious  injury  would 
likely  increase  the  recovery  time  by 
more  than  10  percent.  Takes  below  this 
level  will  be  considered  negligible. 

Summary  of  Findings 

NMFS  has  evaluated  the  best 
available  information  for  stocks  listed  as 
threatened  or  endangered  under  the 
ESA  and  has  determined  on  a  stock-by- 
stock  basis,  whether  the  mortality  and 
serious  injury  (using  3-year  averages 
1997, 1998,  1999)  incidental  to  the 
California/Oregon  drift  gillnet  fishery* 
that  interacts  with  such  stocks  is  having 
a  negligible  impact  on  such  stocks 
(NMFS.  2000).  Based  on  this 
assessment,  NMFS  concludes  that  the 
estimated  mortality  and  serious  injury 
caused  by  the  California/Oregon  drift 
gillnet  fishery  would  cause  no  more 
than  a  10-percent  increase  in  the  time 
to  recovery  for  each  of  the  four  stocks 
of  marine  mammals  addressed  by  this 
permit  and  is,  therefore,  negligible. 

These  stocks  were  then  reviewed  to 
confirm  that:  (1)  a  recovery  plan  has 
been  developed  or  is  being  developed, 
and  (2)  where  required  under  section 
118  of  the  MMPA,  a  monitoring  program 
has  been  established,  vessels  engaged  in 
such  fisheries  are  registered,  and  a  take 
reduction  plan  has  been,  or  is  being, 
developed. 

For  the  following  stocks  with 
docvunented  evidence  of  fishery-related 
interactions,  NMFS  has  determined  that 
the  mortality  and  serious  injury 
incidental  to  the  California/Oregon  drift 


gillnet  fishery  will  have  a  negligible 
impact  and  proposes  to  issue  a  permit 
for  incidental  takes  of: 

(1)  Fin  whale,  California/Oregon/ 
Washington  stock; 

(2)  Humpback  whale,  California/ 
Oregon/Washington-Mexico  stock; 

(3)  Steller  sea  lion,  eastern  stock;  and 

(4)  Sperm  whale,  California/Oregon/ 
Washington  stock. 

A  stock-by-stock  sunimar>'  of  the 
negligible  impact  determination  follows. 

Fin  whale,  California/Oregon/ 
Washington  stock:  The  PBR  for  this 
stock  is  2.1  whales  per  year.  After  the 
1997  implementation  of  the  Plan, 
ovwall  cetacean  entanglement  rates  in 
the  California/Oregon  drift  gillnet 
fishery  dropped  considerably.  Using  a  3- 
year  (1997-1999)  average,  the  annual 
mean  mortality  and  serious  injury  rate 
from  the  California/Oregon  drift  gillnet 
fishery  is  estimated  to  be  as  low  as  1.7 
or  as  high  as  2.3,  depending  on  the 
methodology  used.  However,  during  the 
past  10  years,  only  one  fin  whale  hais 
been  observed  taken  in  this  fishery, 
indicating  a  remote  likelihood  of  a  fin 
whale  take  in  the  CaHfomia/Oregon 
drift  gillnet  fishery.  When  the  mortality 
and  serious  injury  rate  is  calculated 
from  a  more  broad-based  set  of  data  than 
the  3-year  period  imder  the  Plan, 
estimated  mortality  is  low  enough  that 
it  could  be  considered  a  negligible 
impact. 

Humpback  whale.  California/Oregon/ 
Washington-Mexico  stock:  The  PBR 
level  for  this  stock  is  1 . 7  whales  per 
year.  Using  a  3-year  average  (1997- 
1999),  the  mean  annual  mortality  and 
serious  injury  rate  from  the  California/ 
Oregon  drift  gillnet  fishery  is  estimated 
to  be  0.0  humpback  whales.  One 
observed  humpback  whale 
entanglement  in  1999  was  released  sdive 
without  any  trailing  gear  and  was  not 
considered  a  serious  injiu^-  or  mortality. 
Since  the  beginning  of  the  observer 
program  in  1990,  there  have  been  no 
reported  mortalities  or  serious  injuries 
of  humpback  whales. 

Steller  sea  lion,  eastern  stock:  The 
PBR  level  for  this  stock  is  1.368  animals 
per  year.  Fishery  observers  monitored 
the  California/Oregon  drift  gillnet 
fishery  between  1990  and  1999.  hi  both 
1992  and  1994,  one  Steller  sea  lion 
mortality  was  observed  incidental  to 
this  fishery.  Using  a  3-year  average 
(1997-1999).  the  mean  annual  mortality 
and  serious  injury  rate  from  the 
California/Oregon  drift  gillnet  fishery  is 
estimated  to  be  0.0  animals  for  the 
California/Oregon  drift  gillnet  fisher\'. 

Sperm  whale,  California/Oregon/ 
Washington  stock:  The  PBR  level  for 
this  stock  is  2.0  whales  per  year.  Using 
a  3-year  average  (1997-1999).  the  mean 
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annual  mortality  and  serious  injury  rate 
from  the  California/Oregon  drift  gillnet 
fishery  is  estimated  to  be  1.7  sperm 
whales  In  1998.  one  sperm  whale  was 
observed  killed  in  a  net  that  was  not  in 
compliance  with  the  Plan.  The  Pacific 
Offshore  Otacean  Take  Reduction  Team 
(The  Team)  and  the  Pacific  Scientific 
Review  Group  both  recommended  no 
further  strategies  to  reduce  sperm  whale 
entanglement  bo  taken  until  the 
effectiveness  of  pingers  is  better 
understood.  At  the  re<:ommendati(m  of 
The  Team.  NMFS  conducted  workshops 
to  educate  vessel  operators  on  the  need 
to  use  the  full  complement  of  pingers 
required  by  the  Plan  NMFS 
enforcement  also  trained  the  U.S.  Ckjast 
Guard  about  the  requirements  of  the 
Plan  and  requested  their  assistanc*?  with 
at-sea  enforcement 

NMFS  prepared  an  Environmental 
Assessment  (EA)  on  the  final  rule  to 
implement  the  Plan  (62  FR  51805)  This 
action  falls  within  the  scope  of  that  EA 
and  the  environmental  consequences 
described  in  that  action,  and  there  have 
been  no  changes  to  tht)  fishery- 
subsequent  to  issuing  the  EA  Therefore, 
this  action  qualifies  for  a  categoric:al 
exclusion  under  .section  5.05b  of  NOAA 
Administrative  Order  21B-6  bw:ause  a 
prior  NEPA  analysis  for  the  .same  action 
demonstrated  that  the  action  will  not 
have  significant  mipacts  on  the  quality 
of  the  human  enviroiuiieiit 

Issuance  of  Pemiits 

Based  on  requirements  of  se<:tion 
101(a)(5)(E)  of  the  MMPA.  NMFS 
prfjposes  to  issue  a  permit  to  allow  the 
incidental,  but  not  intentional,  taking  of 
four  stocks  of  endangered  or  threatened 
marine  mammals  to  the  (i.ilifornia/ 
Oregt)n  drift  gillnet  fishery   (1)  Fin 
whale,  Galifornia/Oregon/VVashington 
stock;  (2)  Humpback  whale,  California/ 
Ort5gon/Washington-Mexi(:o  stock;  (;i) 
Steller  sea  lion,  eastern  stock;  anil  (4) 
Sperm  whale,  (ialifornia/Oregtm/ 
Washington  stock.  These  permits  mav 
b«^  suspended  or  revoked  if  the  level  of 
take  is  likely  to  result  in  an  impact  that 
is  more  than  negligible. 

References 

Harlow.  )  .  S  Swartz.  T  Eagle,  anil  P 

Wade.  1995   US  Marine  inammal  stock 

assessments:  guidelines  for  preparation. 

background,  and  a  summary  of  the  1995 

assessments.  I'.S   Dep.irtinent  of 

(Commerce.  NOAA  Technical 

Memorandum  NMFS-SVVFS( -219.  ltJ2 

P 
National  Marine  Fisheries  Service 

2000.  Assessment  for  issuing  a  permit 

under  section  l()l(a)(5)(E)  of  the  Marine 

Mammal  Protection  Act  to  the 

Galifornia/Oregon  Drift  Gillnet  Fishery 


Southwest  Region.  Protected  Resources 
Division. 

Wade.  PR.  1998,  Calculating  limits  to 
the  allowable  human-caused  mortality 
of  cetaceans  and  pinnipeds.  (Mar. 
Mamm.  Sci..  1491):  1-37. 

i)Hte(i   May  :il.  2000. 

Donald  R.  Knowles. 

Director.  Office  of  Protected  Resources. 
Sattunal Marine  Fisheries  Senire 

IKK  D(H  .  00-14201  Filed  6-5-00;  8;45  am) 

MLUNQ  cooc  iaio-2a-F 


CORPORATION  FOR  NATIONAL  AND 
COMMUNTTY  SERVICE 

Proposal  Intomurtkxi  Coltoction; 
Contntcnt  RcQiMst 

AGENCY:  Gorporation  for  National  and 
( Community  Service, 
ACTIOM:  Notice. 


SUMMARY:  The  Gorporation  for  National 
and  (Community  Service  (hereinafter  the 
"Gorporation").  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  conducts  a 
prm;learance  consultation  program  to 
provide  the  general  public  and  Federal 
agenc;ies  with  an  opportunity  to 
comment  on  proposed  and/or 
continuing  collections  of  information  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (PRA95)  (44 
US C.  3506(c)(2)(A))  This  program 
helps  to  ensure  that  requested  data  can 
be  provided  in  the  desired  format, 
reporting  burden  (time  and  financial 
resources)  is  minimized,  collection 
instruments  are  clearly  understood,  and 
the  impact  of  coUetiion  requirement  on 
respondents  can  be  properly  assessed. 
This  form  is  available  in  alternate 
formats.  Individuals  who  use  a 
telecommunicatirms  device  for  the  deaf 
(TTY/TDD)  may  call  (202)  606-5256 
l)ftwe«'n  the  hours  of  9:00  am   and  4:30 
p  m  Eastern  time,  Monday  through 
Friday 

(Currently,  the  Gorporation  is 
soliciting  comments  concerning  the 
revision  of  its  Financial  Status  Report 
form  (Standard  Form  269A)  for  National 
and  (iommunity  Services  Act  programs. 
Copies  of  the  information  collection 
reijuest  can  be  obtained  by  contacting 
the  office  listed  b«?low  in  the  ADDRESSES 
s(K:tion  of  this  notice. 

DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
ADDRESSES  section  by  August  7,  2000. 
ADDRESSES:  Send  comments  to  the 
Gorpcjration  for  National  and 
(Community  Service,  Attn:  Bruce  Cline. 
Director.  Grants  Management  Office, 


1201  New  York  Avenue.  N,W.,  Suite 
8711.  Washington.  DC..  20525. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bruce  Cline,  (202)  606-5000,  ext.  440. 
SUPPI.EMENTARY  INFORMATION: 

Corainent  Request 

The  Gorporation  is  particularly 
interested  in  comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Corporation,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology.  e,g,.  permitting 
electronic  submissions  of  responses. 

Background 

The  National  and  Community  Service 
Act  of  1990,  as  amended,  specifically 
sections  12571  and  12594,  require 
matching  contributions  of  varying 
proportion  for  both  program  (12571)  and 
member  support  (12594)  costs. 
Accordingly,  our  grantees  must  provide 
the  Gorporation  information  on  match 
according  to  budget  sections  (Section  A 
is  member  support  and  Sections  B-G  are 
other  program  support  costs.)  Without 
these  breakdowns,  the  Corporation 
cannot  accurately  calculate  match  or 
determine  whether  the  legislated  levels 
are  being  met. 

Current  Action 

The  Gorporation  seeks  OMB  approval 
to  request  the  required  reporting 
information  by  allowing  grantees  to 
utilize  the  Remarks  block.  Section  12.  of 
the  Standard  Form  269A,  in  the 
following  format: 

In  Remarks.  Section  12.  please 
provide  the  following: 

•  For  Recipient  share  of  outlays 
(section  10 — Transactions  "Previously 
Reported."  "This  period,"  and 
"Cumulative"),  please  list  separately: 

(1)  Outlays  from  Budget  Section  B-G, 
and 

(2)  Outlays  from  Budget  Section  A  for 
Transactions  columns  "Previously 
Reported,"  "This  Period,  '  and 
"Cumulative." 


•  For  Federal  Share  of  outlays 
(section  10 — Transactions  "Previously 
Reported,"  "This  Period,"  and 
"Cumulative"),  please  list  separately: 


(1)  Outlays  from  Budget  Section  B-G; 
and 

(2)  Outlays  from  Budget  Section  A. 


•  Totals  in  each  column  should  equal 
totals  from  section  10,  row  a.  "Total 
Outlays." 

Suggested  format: 


Previously 
reported 


Ttiis  pefiod       Cumulative 


b  Recipient  Stiare  ot  Outlays: 
1   Outlays  from  Section  B-G 
2.  Outlays  trom  Section  A  .... 

c.  Federal  Stiare  of  Outlays: 

1 .  Outlays  trom  Section  B-G 

2.  Outlays  from  Section  A  .... 
Totals  


» 

$0 

so 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

This  information  will  not  require  any 
modification  to  the  SF  269A.  The 
Corporation  will  request  the  information 
from  its  grantees  by  an  instruction  letter 
in  the  beginning,  and  most  grantees  will 
continue  to  provide  the  information 
electronically  from  that  point  forward. 

Type  of  Review:  Request  for 
additional  information. 

Agency:  Corporation  for  National  and 
Community  Service. 

Title:  Standard  Form  269A,  Financial 
Status  Report. 

OMB  Number:  0348-0038. 

Agency  Number:  None. 

Affected  Public:  Organizations  with 
an  approved  grant. 

Total  Respondents:  350. 

Frequency:  2  responses  per  grantee. 

Average  Time  Per  Response:  60 
minutes. 

Estimated  Total  Burden  Hours:  700 
hours. 

Total  Burden  Cost  (capital/startup): 
None. 

Total  Burden  Cost  (operating/ 
maintenance):  None. 

Comments  submitted  in  response  to 
this  notice  wrill  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record. 

Dated;  lune  1,  2000. 
Bruce  H.  Cline, 

Director  of  Grants  Management. 

[FR  Doc.  00-14102  Filed  6-5-00;  8:45  am) 
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DEPARTMENT  OF  EDUCATION 

Notica  of  Proposed  Information 
Collection  Requests 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  proposed  information 
collection  requested. 

SUMMARY:  The  Leader.  Information 
Management  Group,  Office  of  the  Chief 
Information  Officer,  invites  comments 


on  the  proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  August  7, 
2000. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer, 
publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  foUowdng:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Tide;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment. 

The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (1)  Is 
this  collection  necessary  to  the  proper 
functions  of  the  Department;  (2)  will 
this  information  be  processed  and  used 
in  a  timely  manner;  (3)  is  the  estimate 
of  burden  accurate;  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 


through  the  use  of  information 
technology. 

Dated:  May  30.  2000. 
William  Burrow, 

Leader.  Information  Management  Group, 
Office  of  the  Chief  Information  Officer. 

Office  of  the  Undersecretary 

T}j}e  of  Review:  New. 

Title:  Moving  Standards  to  the 
Classroom:  A  Study  of  Standards-based 
Mathematics  Instruction  in  Six  States. 

Frequency:  On  Occasion. 

Affected  Public:  State.  Local,  or  Tribal 
Gov't,  SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  7,056. 
Burden  Hours:  9,300. 

Abstract:  Goals  2000  strives  to  help 
states  develop  high  standards  and  then 
apply  them  toward  improving 
instruction  and  student  achievement. 
Based  on  information  gathered  from  six 
diverse  states.  Moving  Standards  will 
evaluate  the  effectiveness  of  standards- 
based  reform,  focusing  on  the  quality  of 
supported  activities  and  the  effects  of 
those  activities  on  instructional  practice 
and  student  achievement. 

Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  http://edicsweb.ed.gov,  or 
should  be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue,  SW,  Room  5624,  Regional 
Office  Building  3,  Washington,  D.G. 
20202-4651.  Requests  may  also  be 
electronically  mailed  to  the  internet 
address  OCIO_IMG_Issues@ed.gov  or 
faxed  to  202-708-9346.  Please  specify' 
the  complete  title  of  the  information 
collection  when  making  your  request. 

Comments  regarding  burden  and/or 
the  collection  activity  requirements 
should  be  directed  to  Jacqueline 
Montague  at  (202)  708-5359  or  via  her 
internet  address 

Jackie_Montague@ed.gov.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
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Information  Relay  Servico  (FIRS)  at  1- 
800-877-8339. 

|FK  D<«  .  l)()-l.liH()  FiI.mI  H-5-00;  8:4.5  ami 
BIILING  CODE  4000-01 -U 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

AGENCY:  Department  of  Education. 

SUMMARY:  The  Leader.  Information 
Management  Group,  Office  of  the  Chief 
Information  Officer,  invites  comments 
on  the  proposed  information  i:ollection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  August  7, 
2000. 

SUPPLEMENTARY  INFORMATION:  Section 
3.506  of  the  Paperwork  Reduction  Act  of 
1995  (44  IJ  S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader. 
Information  Management  (Jroup.  Office 
of  the  Chief  Information  Officer, 
publishes  that  notice  containing 
proposed  information  collwition 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new.  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  net'd  for.  and 
propo.sed  use  of.  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (♦>)  Reporting  and/or 
RtH:ordkeeping  burden  OMB  iiiviti's 
public  comment 

The  Department  of  Education  is 
especially  interttsted  in  public  comment 
addressing  the  following  issues:  (1)  is 
this  (:olle<:tion  necessary  to  the  proper 
functions  of  the  Department.  (2)  will 
this  information  be  processed  and  useil 
in  a  timely  manner;  (3)  is  the  estimate 
of  burden  act  urate.  (4)  how  might  the 
Department  eiihaiu  e  the  (]iialitv,  utility, 
and  (  l<irity  of  the  iiiforniation  lo  be 
collected,  and  (3)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  information 
tec:hnology. 


Dated:  May  .11.  2000. 

William  Burrow, 

h'udrr.  Infomuitiiin  .\fanagfment  (/roup. 
Offiiroflht'  Chiff  Information  Offiifr 

Office  of  Special  Education  and 
Rehabilitative  Services 

Tvpf  of  Review:  Revision. 

Title:  Notice  of  Proposed  Rulemaking 
(NPRM)  to  Amend  34  CFR  Part  361. 

Frequency:  Annually. 

Affected  Public:  State.  Local,  or  Tribal 
Govt.  SEAs  or  LEAs;  Businesses  or 
other  for-profit;  Not-for-profit 
institutions. 

Reporting  and  Recordkeeping  Hour 
Burden:  Responses:  82,  Burden  Hours: 
1,002.050. 

Abstract:  The  Secretary  proposes  to 
amend  the  regulations  governing  the 
State  Vocational  Rehabilitation  Services 
Program.  These  amendments  are 
neces.sary  to  implement  changes  to  the 
Rehabilitation  Act  of  1973  made  by  the 
Rehabilitation  Act  Amendments  of 
1998,  enacted  on  August  7.  1988,  and  as 
further  amended  in  1998  by  technical 
amendments  in  the  Reading  Excellence 
Act  and  the  Carl  D.  Perkins  Vocational 
and  Applied  Technology  Education  Act 
Amendments  of  1998,  collectively 
referred  to  as  the  1998  Amendments. 

Requests  fnt  copies  of  the  proposed 
information  collection  request  may  be 
acc:essed  from  bttp://edicsweb.ed.gov,  or 
should  be  addressed  to  Vivian  Reese. 
Department  of  Education.  400  Maryland 
Avenue.  SW.  Room  5624.  Regional 
Office  Building  3,  Washington.  DC. 
20202—4651.  Requests  may  also  be 
electronically  mailed  to  the  internet 
address  OCIO     IMG     Issues@ed.gov  or 
faxed  to  202-708-9346.  Please  specify 
the  complete  title  of  the  information 
collection  when  making  your  request. 

C;nmments  regarding  Burden  and/or 
the  collection  activity  requirements 
shfiuld  be  directed  to  Sheila  Carey  at 
(202)  708-6287  or  via  her  internet 
address  Sheila     Carey@ed.gov. 
Individuals  who  use  a 
lelec:t)mmunicati()ns  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339 

(KK  Dim      (K)-H0H7  1  i  U-ii  {,-?,-{){).  845  rfllll 
BILLING  COOC  4000-01 -P 


DEPARTMENT  OF  EDUCATION 

Submission  for  OMB  Review; 
Comment  Request 

AGENCY:  Department  of  Education. 
summary:  The  Leader.  Information 
Management  Group.  Office  of  the  Chief 
Information  Officer  invites  comments 
on  the  submission  for  OMB  review  as 
riKjuired  by  the  Paperwork  Reduction 
Act  of  1995 


DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  July  6. 
2000. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Attention:  Danny  Werfel.  Desk  Officer. 
Department  of  Education,  Office  of 
Management  and  Budget,  725  17th 
Street,  N.W..  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC.  20503  or  should  be  electronically 
mailed  to  the  internet  address 
DWERFEL@QMB.EOP.GOV. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader. 
Information  Management  Group.  Office 
of  the  Chief  Information  Officer, 
publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new.  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of.  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment. 

Dated    May  30.  2000. 
William  Burrow, 

Ij'oiifr.  Inlorniation  Manaffpment  Group, 

( >fli(  I'  of  thf  Cbipf  Inturmation  Officer. 

Office  of  the  Undersecretary 

Type  of  Review:  Reinstatement. 

Title:  Class-Size  Reduction  Program: 
2000-2001  Implementation  Report. 
Frequency:  Annually. 

Affected  Public:  State.  Local,  or  Tribal 
Gov't.  SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  800. 

Burden  Hours:  800. 

Abstract:  This  study  is  being 
conducted  to  inform  the  Department's 


performance  indicators  for  the 
Government*P«rformance  and  Results 
Act  report  as  well  as  to  inform  the 
budget  deliberations  in  Congress  for  the 
Class-Size  Reduction  program. 

Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  http://edicsweb.ed.gov,  or 
should  be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue,  SW,  Room  5624,  Regional 
Office  Building  3,  Washington,  D.C. 
20202—4651.  Requests  may  also  be 
electronically  mailed  to  the  internet 
address  C)CIO_IMG_Issues@ed.gov  or 
faxed  to  202-708-9346.  Please  specify 
the  complete  title  of  the  information 
collection  when  making  your  request. 
Comments  regeirding  burden  and/or  the 
collection  activity  requirements  should 
be  directed  to  Jackie  Montague  at  (202) 
708-5359  or  via  her  internet  address 

Jackie Montague@ed.gov.  Individuals 

who  use  a  telecommunications  device 

for  the  deaf  (TDD)  may  call  the  Federal 

Information  Relay  Service  (FIRS)  at  1- 

800-877-8339. 

jFR  Doc.  00-13929  Filed  6-5-00;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

Submission  for  OMB  Review; 
Comment  Request 

agency:  Department  of  Education. 
ACTION:  Submission  for  OMB  Review; 
Comment  Request. 

summary:  The  Leader,  Information 
Management  Group,  Office  of  the  Chief 
Information  Officer  invites  comments 
on  the  submission  for  OMB  review  as 
required  by  the  Paperwork  Reduction 
Act  of  1995. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  July  6, 
2000. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Danny  Werfel,  Desk  Officer. 
Department  of  Education.  Office  of 
Management  and  Budget,  725  17th 
Street.  NW.,  Room  10235,  New 
Executive  Office  Building,  Washington, 
D.C.  20503  or  should  be  electronically 
mailed  to  the  internet  address 
DWERFEL@OMB.EOP.GOV. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 


waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federed  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer, 
publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment. 

Dated:  May  31.  2000. 

William  Burrow, 

Leader,  Information  .Management  Group. 
Office  of  the  Chief  Information  Officer. 

Office  of  Special  Education  and 
Rehabilitative  Services 

Type  of  Review:  Revision. 

Title:  Report  of  Children  with 
Disabilities  Receiving  Special  Education 
under  Part  B  of  the  Individuals  with 
Disabilities  Education  Act. 

Frequency:  Annually. 

Affected  Public:  State,  Local,  or  Tribal 
Gov't,  SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden:  Responses:  58;  Burden  Hours: 
30,682. 

Abstract:  This  package  provides 
instructions  and  a  form  necessary  for 
States  to  report  the  number  of  children 
with  disabilities  served  uinder  IDEA-B 
that  receive  special  education  and 
related  services.  It  serves  as  the  basis  for 
distributing  federal  assistance, 
monitoring,  implementing,  and 
Congressional  reporting. 

Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  http://edicsweb.ed.gov.  or 
should  be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue,  SW,  Room  5624,  Regional 
Office  Building  3.  Washington.  DC. 
20202-4651.  Requests  may  also  be 
electronically  mailed  to  the  internet 

address  OCIO IMG Issues@ed.gov  or 

faxed  to  202-708-9346.  Please  specif\- 
the  complete  title  of  the  information 
collection  when  making  your  request. 
Comments  regarding  burden  and/or  the 
collection  activity  requirements  should 
be  directed  to  Sheila Carev  at  (202) 


708-6287  or  via  her  internet  address 

Sheila Carey@ed.gov.  Individuals  who 

use  a  telecommunications  device  for  the 
deaf  (TDD)  may  c^l  the  Federal 
Information  Relav  Service  (FIRS)  at  l- 
800-877-8339. 
[FR  Doc.  00-14088  Filed  6-5-00;  8:45  am] 

BILUNG  CODE  400O-01-U 

DEPARTMENT  OF  EDUCATION 

Submission  for  OMB  Review; 
Comment  Request 

AGENCY:  Department  of  Education. 
ACTION:  Submission  for  OMB  Review. 
Comment  Request. 

SUMMARY:  The  Leader.  Information 
Management  Group,  Office  of  the  Chief 
Information  Officer  invites  comments 
on  the  submission  for  OMB  review  as 
required  by  the  Paperwork  Reduction 
Act  of  1995. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  July  6. 
2000. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Danny  Werfel.  Desk  Officer. 
Department  of  Education.  Office  of 
Management  and  Budget.  725  17th 
Street,  N.W.,  Room  10235,  New- 
Executive  Office  Building,  Washington. 
D.C.  20503  or  should  be  electronically 
mailed  to  the  internet  address 
DWERFEL@OMB.EOP.GOV. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law.  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader. 
Information  Management  Group.  Office 
of  the  Chief  Information  Officer, 
publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new.  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary-  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of.  the  information;  (5) 
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Rt'spondmit.s  dtui  Irciiucniv  of 
collnction;  and  (ti)  Reporting  aiul/or 
Recordkt't'ping  burden  OMB  invites 
public  (omment 

D.itfd    S!,i.    n    JOOO 

William  Burrow. 

/./■H(/cr,  liitnnmitiiin  Maiuiiifiiirnt  (fi'iup 
( )llu  !■  i)f  thr  C.hifl  hitdniuitinii  (  Htii  t-i 

Officf  al  Spfiial  Education  mid 
Rf'habilitativf'  Srn'K  rs 

Tv[}f  of  Rfvifw  Revision 

Title  F'art  B,  Indivuludl.s  with 
Disal)ilities  Education  Art 
Implementation  of  FAI'E  Requirements 
20()0-(Jl  Sch(jol  Year 

Frp(]Ufn(v  Annuallv. 

Atfertfd  Public  State,  Local,  or  Tribal 
(kiv'f,  SEAs  or  LEA.s 

Hf porting  and  Hrcordkt^t'fiinii  Hour 
Burden  Responses:  58;  Burden  Hours: 
272,H9() 

Abstract  This  package  provides 
instrui:tions  and  a  form  net  essar\  for 
States  til  report  the  number  of  children 
with  disabilities  served  under  IDKA-B 
that  receive  special  educ.ition  and 
related  services   It  serves  <is  the  basis  for 
distrihutln^  federal  assistant  c, 
monitoring,  ini[ileinenting,  and 
(Congressional  n^iorting 

Requests  for  copies  of  the  proposed 
information  collection  reijuest  mav  be 
accessed  from  http    'rdn  sivt'b  fd  i^ov.  or 
should  he  addressed  to  Vivian  Reese, 
Department  of  Kducation.  400  Marvland 
Avenue,  ,SVV,  Room  .^t)24.  Regional 
Office  Building  A.  Washington,  DC 
202()2-4ti51    Requests  may  also  be 
electronically  mailed  to  the  internet 
address  (X;i{)     IMC;     lssues<«)ed.gov  or 
fa.xed  to  202-70H-934tv  Please  specify 
the  complete  title  of  the  information 
collection  when  making  your  reipiest. 
Comments  regarding  burden  and/or  the 
c:olle(:tion  activity  requirements  should 
be  direi:ted  to  Sheila  Carey  at  (202)  70H- 
6287  or  via  her  intt^rnet  address 
Sheila     Carev«B)ed  gov   Individuals  who 
use  a  telecommunications  device  for  the 
deaf  (TDD)  may  call  the  Federal 
Informatiim  Relay  Servic  e  (FIRS)  at  1- 
HOO-H77-8:t,U) 

IKK  Dm     DO-UOH'I  ImI.'iI  I,    ;,    (10.  H  4  "i  ,iiii| 
BILLING  CODE  4000-01   U 


DEPARTMENT  OF  ENERGY 

F«d«ral  Energy  Regulatory 
Commission 

[Dockat  No.  ER9»-277(M)06  (Consolidated 
with  Docket  Nos.  EC9»-40-000  and  ER9&- 
2786-000)] 

American  Electric  Power  Service 
Corporation  Central  and  South  West 
Services,  inc.;  Notice  of  Filing 

M.IV  24,  2(MX) 

Take  notice  that  on  May  22.  2000, 
American  Elef:tric  Power  Service 
(iorporaticm.  cm  behalf  of  the  operating 
companies  of  the  American  Electric 
Power  System,  and  Central  and  South 
West  Services,  Inc  ,  on  behalf  of  the 
operating  companies  of  Central  and 
.South  West  Corporation,  submitted  a 
compliance  filing  containing  substitute 
versions  of  the  System  Integration 
Agreement,  th»?  System  Transmission 
Integration  Agreement,  and  the 
Transmission  Reassignment  Tariff 
accepted  for  filing  by  the  Commission  in 
Docket  No   ER98-2 7  70-000. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.. Washington,  DC 
2042(i,  in  accordance  with  Rules  211 
and  214  of  the  (Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.21 1 
and  385  214).  All  such  motions  and 
protests  should  be  filed  on  or  before 
June  12,  2000.  Protests  will  be 
considered  by  the  (Commission  to 
determine  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
[irotestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  This  filing  may  also  be 
viiHved  on  the  Internet  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 

I.inwood  A.  VVatKon.  |r., 

A(  lin^i  Sri  rrtiir\ 

IKK  I)(H    (1(1-1412="!  [  ili-ii  f.-=>-()(l:  H:4S  ami 

BILLING  COO£  67t7-01-M 


DEPARTIWENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ELOO-78-000] 

Baconton  Power  LLC;  Notice  of  Filing 

M.i\  J'l.  J(ll)l) 

Take  notice  that  on  May  17,  2000, 
Baconton  Power  LLC  tendered  for  filing 


a  request  for  waiver  of  the  Commission's 
open  access  transmission  tariff  and 
OASIS  requirements  to  the  extent 
required  in  connection  with  Baconton 
Power  LLC's  ownership  of 
interconnection  facilities  (generation 
step-up  transformers  and  an  undivided 
common  interest  in  certain  common  bus 
facilities)  located  at  the  plan  site  where 
Baconton's  four  50  MW  summer 
nominal  capacity  generators  are  being 
constructed. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
•Energy  Regulatory  Commission,  888 
First  Street,  NE,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  and  protests 
should  be  filed  on  or  before  June  16, 
2000.  Protests  will  be  considered  by  the 
Commission  to  determine  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  CCommission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the 
Internet  at  http://www.ferc.fed.us/ 
online/rims. htm  (call  202-208-2222  for 
assistance). 

Linwood  A,  Watson.  |r,, 

Ai-tin^  Si-iTfldn. 

IKK  Do(    ()()-141,UI  Kili-d  (>-.->-()0,  HA5  nml 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER0&-2563-0O0] 

CatKiilo  Power  11  LLC;  Notice  of  Filing 

May  2.S,  2000 

Take  notice  that  on  May  19,  2000, 
Cabrillo  Power  II  LLC  (Cabrillo  II), 
tendered  for  filing  a  corrected  tariff 
sheet  to  its  annual  update  filing  (filed 
with  the  Commission  on  January  21, 
2000)  governing  Reliability  Must  Run 
(RMR)  services  provided  by  its  power 
plants  to  the  California  Independent 
System  Operator  Corporation  (IS(0). 
Cabrillo  Us  filing  includes  corrections 
to  certain  typographical  errors  on  the 
Schedule  appended  to  the  RMR 
Agreement  related  to  Prepaid  Start-ups 
under  the  RMR  Service  Agreement. 

("abrillo  II  has  requested  an  effective 
date  of  January  1 ,  2000. 

Copies  of  this  filing  have  been  served 
upon  the  ISO,  the  California  Electricity 


Oversight  Board,  and  the  California 
Public  Utilities  Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energj'  Regulatory  Commission,  888 
First  Street.  NE,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385,214).  All  such  motions  and  protests 
should  be  filed  on  or  before  June  9, 
2000.  Protests  will  be  considered  by  the 
Commission  to  determine  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  (ICommission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the 
Internet  at  http://www.ferc.fed.us/ 
online/rims, htm  (call  202-208-2222  for 
assistance), 

Linwood  A.  Watson,  Jr.. 

Acting  Sfcrftarw 

IKK  Doc  .  00-14142  Kiled  f)-5-00:  8:45  ami 

BILLING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER99-1971-007] 

California  Independent  System 
Operator  Corporation;  Notice  of  Filing 

May  24,  2000. 

Take  notice  that  on  May  19,  2000.  the 
California  Independent  System  Operator 
Corporation  (ISO)  tendered  for  filing  a 
Notice  of  Implementation,  dated  May 
17,  2000,  which  specifies  that,  effective 
June  1,  2000,  the  ISO  will  implement 
electronic  dispatch  of  resources  through 
its  Automated  Dispatching  System  and 
will  require  that  Scheduling 
Coordinators  participating  in  the  ISO's 
Real-Time  Energy  market  be  capable  of 
receiving  electronic  dispatch 
instructions  beginning  on  that  date. 

The  ISO  states  that  this  filing  has  been 
served  on  all  parties  listed  on  the 
official  service  list  in  the  above- 
referenced  docket. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E,,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 


and  385.214).  All  such  motions  and 
protests  should  be  filed  on  or  before 
June  9,  2000.  Protests  will  be  considered 
by  the  Commission  to  determine  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  (Ilommission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the 
Internet  at  http://www.ferc.fed.us/ 
online/rims, htm  (call  202-208-2222  for 
assistance). 

Linwood  A,  Watson,  )r.. 

Acting  Secrctarw 

IFR  Doc.  00-14124  Filed  6-5-00:  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EROO-2564-000] 

Commonwealth  Edison  Company; 
Notice  of  Filing 

May  25.  2000. 

Take  notice  that  on  May  22,  2000, 
Commonwealth  Edison  Company 
(ComEd)  tendered  for  filing  a  Short- 
Term  Firm  Transmission  Service 
Agreement  (Agreement)  establishing 
Northern  Indiana  Public  Service 
Company  (NIPS),  as  a  short-term  firm 
customer  under  the  terms  of  ComEd's 
OATT. 

ComEd  requests  an  effective  date  of 
June  22,  1999  to  coincide  with  the  first 
day  of  service  to  NIPS  under  this  type 
of  Service  Agreement. 

Copies  of  this  filing  were  served  on 
NIPS. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  NE,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385,211  and 
385.214).  All  such  motions  and  protests 
should  be  filed  on  or  before  June  12. 
2000.  Protests  will  be  considered  by  the 
Commission  to  determine  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  (Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the 


Internet  at  http://www.ferc.fed.us/ 
onhne/rims.htm  (call  202-208-2222  for 
assistance). 

Linwood  A.  Watson.  |r.. 

Acting  Scrrctarw 

IFR  Doc.  00-14143  Filed  6-5-00:  8:45  am] 

BILUNG  CODE  6717-01-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EROO-2558-000] 

Duke  Energy  Corporation;  Notice  of 
Filing 

Ma\  25.  2000. 

Take  notice  that  on  May  22.  2000. 
Duke  Energy  Corporation  (Duke), 
tendered  for  filing  a  Ser\-ice  Agreement 
with  Public  Service  Company  of 
Colorado  for  Transmission  Ser\'ice 
under  Duke's  Open  Access 
Transmission  Tariff 

Duke  requests  that  the  proposed 
Service  Agreement  be  permitted  to 
become  effective  on  Mav  12.  2000, 

Duke  states  that  this  filing  is  in 
accordance  with  Part  35  of  the 
Commission's  Regulations  and  a  copy 
has  been  served  on  the  North  Carolina 
Utilities  Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatorv"  Commission.  888 
First  Street.  NE,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  and  protests 
should  be  filed  on  or  before  June  12, 
2000.  Protests  will  be  considered  by  the 
Commission  to  determine  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the 
Internet  at  http://www.ferc.fed.us/ 
online/rims. htm  (call  202-208-2222  for 
assistance). 

Linwood  A.  Watson,  Jr.. 

Acting  Secrptarw 

IFR  Doc   00-141,37  Filed  fi-5-00:  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Fadttrai  Energy  Ragulatory 
Commission 

[Dockat  No.  EROO-2559-000] 

Duke  Energy  Corporation;  Notice  of 
Filing 

Mav  2^.  2()l«) 

Take  notice  that  on  May  22.  2000, 
Duke  Energy  Corporation  (Duke), 
tendered  for  filing  a  Service  Agrtiement 
with  Public  Service  Company  of 
Colorado  for  Non-Transmission  Service 
under  Duke's  Open  Access 
Transmission  Tariff. 

Duke  requests  that  the  proposed 
Servit:e  Agrtwrnent  bv  permitted  to 
become  effective  on  Mav  12.  2000. 

Duke  states  that  this  filing  is  in 
accordance  with  Part  35  of  the 
Commissions  Regulations  and  a  copv 
has  been  served  on  the  North  Carolina 
I'tilities  Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  fde  a  motion 
to  interv»!ne  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  HHH 
First  Street.  NE,  Washington.  DC  2()42ti. 
in  accordance  with  Rules  21 1  and  214 
of  the  (lommission's  Rules  of  Practice 
and  Procedure  (IH  CKR  JH.'i  211  and 
:iH.5  214)   All  such  motions  and  protests 
should  be  filed  on  or  before  lune  12, 
2000   Protests  will  be  (.onsidered  by  the 
Commission  to  determine  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene   ( lopu^s  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspm:tion  This 
filing  may  also  be  viewed  (m  the 
Internet  at  http  ''www  fere. fed  us/ 
onliiie/rims  htm  (call  202   20H-2222  for 
<issistan(  e) 

l.inwiMid  A.  Watson.  Ir  . 

|KK1)(M    t)(V  141  IH  lilfil  I.   ',  DO.  H  4^1  ami 

BILLING  COOe  671 7-01 -M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Dockst  No.  EROO-95-000] 

Dynegy  Inc.,  Illlnova  Corporation, 
Dynegy  Holdings  Inc.,  and  Dynegy 
Midwest  Generation,  Inc.;  Notice  of 
Filing 

M,i\  .;">,  jiKKi 

Take  notice  that  on  Mav  22.  2000. 
Dynegy  inc.  (Dynegy),  Ulinova 


C;orporation  (Ulinova),  Dynegy  Holdtngs 
Inc.  (DHI).  and  Dynegy  Midwest 
G«meration.  Inc.  (DMGI)  (together, 
Applicants)  tendered  for  filing  an 
application  under  section  203  of  the 
Federal  Power  Act  requesting  that  the 
Commission  approve  a  series  of 
transactions  (Proposed  Transfer) 
designed  to  transfer  the  equity 
ownership  of  DMGI  from  Ulinova  to  a 
to-be-fonhed,  wholly-owned  subsidian,' 
of  DHI  The  Proposed  Transfer  is 
intended  to  effectuate  a  corporate 
reorganization. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  fde  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  .Street,  NE,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385  214).  All  such  motions  and  protests 
should  be  filed  on  or  before  lune  12, 
2000.  Protests  will  be  considered  by  the 
(iommission  to  determine  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  pr(K:fH!dings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene  Copies  of  this  filing  are  on 
file  with  the  (Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the 
Internet  at  http://www  ferc.fed.us/ 
online/rims  htm  (call  202-208-2222  for 
assistance) 

l.inwood  .\.  Watson,  Ir  . 

.■\(  tiitti  Sfi  rrtiir\ 

IlKDiK    00-14111  Filed  6-5-00:  8:45  am  I 

BILUNO  COOe  871 7-01 -*i 


East  Tennessee  states  that  copies  of  its 
filing  have  been  mailed  to  all  affected 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE..  Washington,  DC 
20426.  in  accordance  with  section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 

Linwood  A.  Watson.  |r,, 

Artmn  .SVfTf'ffjrv 

|KR  13o(    00-14077  Filed  6-5-00;  8:45  ami 

BILUNO  COOE  671 7-01 -M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclwt  No.  RPOO-245-001] 

East  Tennessee  Natural  Gas  Company; 
Notice  of  Compliance  Filing 

M.iv    II    iOOO 

Take  notice  that  on  May  25.  2000, 
East  Tennesset!  Natural  Cas  Company 
(East  Tennessee)  tendered  for  filing  as 
part  of  Its  FERC  V,.\s  Tariff  Second 
Revised  Volume  No    1.  the  following 
tariff  sheet  to  be  effective  May  1.  2000: 

SHventh  RHvisod  .She«l  No.  176 
East  Tennes.see  asserts  that  this  filing 
is  in  compliance  with  the  Clommission's 
Mav  12,  2000  Letter  Order  in  the  above- 
referenced  docket,  which  required  East 
Tennessee  to  file  revised  tariff  language 
to  update  C€!rtain  EDI  data  sets 
incorporated  by  reference  to  GISB 
Version  1.3 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ESOO-36-001] 

Electric  Energy,  Inc.;  Notice  of  Filing 

Mdv  24.  2000 

Take  notice  that  on  May  18,  2000, 
Electric  Energy.  Inc.  (EEInc.)  filed  an 
amendment  to  its  application  seeking 
authorization  to  issue  from  time  to  time 
during  the  period  from  June  1.  2000 
through  May  31,  2002  (a)  up  to  $120 
million  of  new  long-term  debt  with  a 
maturity  of  up  to  15  years,  and  (b)  new 
short-term  debt  with  the  aggregate 
amount  outstanding  at  any  time  not  to 
excetjd  S70  million.  EEInc.  requests  that 
such  authorization  be  granted  instead 
for  a  period  from  lune  15.  2000,  through 
June  14.  2002.  In  addition.  EEInc. 
modified  its  application  to  reflect  the 
possibility  that  the  final  terms  of 
issuance  may  be  somewhat  different 
from  those  described  in  the  application. 
EEInc.  requests  that  a  revised  page  5  be 
substituted  for  that  previously 
submitted  with  the  original  application 
to  this  proceeding. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  inter\'ene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street,  N.E..  Washington.  DC 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 


Practices  and  Procedure  (18  CFR 
385.211  and  385.214).  All  such  motions 
and  protests  should  be  filed  on  or  before 
June  7.  2000.  Protests  will  be  considered 
by  the  Commission  to  determine  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the 
Internet  at  http://www.ferc.fed.us/ 
online/rims. htm  (call  202-208-2222  for 
assistance). 

Linwood  A.  Watson,  Jr., 

Acting  Serrptan'. 

(FR  Doc.  00-14123  Filed  6-5-00:  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOO-272-001] 

Garden  Banlcs  Gas  Pipeline,  LLC; 
Notice  of  Proposed  Ciianges  in  FERC 
Gas  Tariff 

May  31.  2000 

Take  notice  that  on  Mav  25,  2000, 
Garden  Banks  Gas  Pipeline.  LLC  (GBGP) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff  Original  Volume  No.  1.  the 
following  revised  tariff  sheets  to  be 
effective  May  1 ,  2000: 

Substitute  Second  Revi.sed  Sheet  No.  293 
Substitute  Second  Revised  Sheet  No.  294 

On  May  5,  2000.  GBGP  filed  tariff 
sheets  in  Docket  No.  RPOO-2  72-000 
(May  5th  filing)  to  revise  its  Form  of 
Interactive  Internet  Website  Agreement 
because  of  a  change  of  vendors  for  its 
interactive  Internet  website  computer 
applications.  GBGP  used  language 
similar  to  the  language  filed  by 
Mississippi  Canyon  Gas  Pipeline.  LLC 
(MCGP)  and  Nautilus  Pipeline 
Company,  L.L.C  (Nautilus)  in  Docket 
Nos.  RP6o-271-000  and  RPOO-270-000. 
respectively.  A  shipper  objected  to 
certain  revised  language  in  both  of  those 
proceedings.  MCGP  and  Nautilus  are 
filing  contemporaneously  herewith,  to 
replace  the  objectionable  language  with 
language  currently  in  effect.  Although 
no  party  objected  to  GBBP's  proposed 
language.  GBGP  is  willing  to  restore  the 
currently  effective  tariff  language  in 
order  to  remain  consistent  with  the 
Nautilus  and  MCGP  tariffs  and  alleviate 
any  similar  concerns.  In  addition,  GBGP 
is  correcting  an  incorrect  reference  to 
Interactive  Internet  Website  that  was 
included  in  the  original  filing.  GBGP 
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requests  waiver  of  the  30-day  notice 
requirement  in  section  154.207  so  that 
the  tariff  sheets  contained  herein  can 
become  effective  on  the  same  date  as  the 
tariff  sheets  filed  in  the  original  May  5th 
filing. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 

Linwood  A.  Watson.  Jr., 

Acting  Sfcretary. 

|FR  Doc.  00-14080  Filed  6-5-00:  8:45  am] 

BILUNG  COOE  671 7-01 -M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EROO-2553-000] 

Kansas  City  Power  &  Light  Company; 
Notice  of  Filing 

May  25.  2000. 

Take  notice  that  on  May  22,  2000. 
Kansas  City  Power  &  Light  Company 
(KCPL).  tendered  for  filing  Service 
Agreements  dated  May  1,  2000,  between 
KCPL  and  Corel  Energy.  This  Agreement 
provides  for  the  rates  and  charges  for 
Non-Firm  and  Short-term  Firm 
Transmission  Service. 

KCPL  proposes  an  effective  date  of 
May  3,  2000  and  requests  a  waiver  of 
the  Commission's  notice  requirement  to 
allow  the  requested  effective  date. 

In  its  filing,  KCPL  states  that  the  rates 
included  in  the  above-mentioned 
Service  Agreement  are  KCPL's  rates  and 
charges  in  the  compliance  filing  to 
FERC  Order  888-A  in  Docket  No. 
OA97-636-000. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 


385.214).  All  such  motions  and  protests 
should  be  filed  on  or  before  June  12, 
2000.  Protests  will  be  considered  by  the 
Commission  to  determine  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the 
Internet  at  http://www.ferc.fed.us/ 
online/rims. htm  (call  202-208-2222  for 
assistance). 

Linwood  A.  Watson.  Jr., 

Acting  Secrctan-. 

|FR  Doc.  00-14132  Filed  6-5-00:  8  45  am! 

BILUNG  COOE  671 7-01 -M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EROO-2554-000] 

Kansas  City  Power  &  Light  Company; 
Notice  of  Filing 

May  25.  2000. 

Take  notice  that  on  May  22.  2000. 
Kansas  City  Power  &  Light  Company 
(KCPL),  tendered  for  filing  Sen-ice 
Agreements  dated  May  1.  2000,  between 
KCPL  and  New  Energy.  Inc. 

KCPL  proposes  an  effective  date  of 
May  3.  2000  and  requests  a  waiver  of 
the  Commission's  notice  requirement  to 
allow  the  requested  effective  date.  This 
Agreement  provides  for  the  rates  and 
charges  for  Non-Firm  and  Short-term 
Firm  Transmission  Ser\'ice. 

In  its  filing.  KCPL  states  that  the  rates 
included  in  the  above-mentioned 
Service  Agreement  are  KCPL's  rates  and 
charges  in  the  compliance  filing  to 
FERC  Order  888-A  in  Docket  No. 
OA97-636-O00. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatorv'  Commission,  888 
First  Street.  NE.  VVashington,  DC  20426. 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  and  protests 
should  be  filed  on  or  before  June  12, 
2000.  Protests  will  be  considered  bv  the 
Commission  to  determine  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection.  This 
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filing  may  al.so  be  viewed  on  the 
Intermit  at  http://www  fen:  fed.us/ 
online/rim.s.htm  {(.all  2U2-20&-2222  for 
assistance). 

Linwood  .\.  WaNon.  |r., 

.■\(  tinfi  Sfcn'tiirv 

|FK  Dot    00-141  It  Kilfil  t>-r>  ^)0;  HA^  rftnl 

BILLING  COOe  871 7-01 -M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Dockat  No.  EROO-2555-0001 

Kansas  City  Power  &  Light  Company; 
Notice  of  Filing 

May  2h.  2000 

Take  notice  that  on  May  22.  2000. 
Kansas  City  Power  &  Light  Company 
(KCPL),  tendered  for  filing  Service 
Agreements  dated  May  2,  2000,  betw(!en 
KCPL  and  British  Columbia  Power 
Exchange  Corporation  (Powerex). 

KCPL  proposes  an  off»K:tive  date  of 
May  J,  2000  and  requests  a  waiver  of 
the  Commission's  notice  re(4uirement  to 
allow  the  requested  effective  date.  This 
Agreements  provide  for  the  rates  and 
charges  for  Non-Firm  and  Short-term 
Firm  Transmission  Service. 

hi  its  filing.  KCPL  states  that  the  rates 
included  in  the  above-mentioned 
Servit:e  Agreement  are  kCPL's  rates  and 
charges  in  the  (ompliaiice  filing  to 
FKRf;  Order  HH8-A  in  Docket  No. 
OA97-H:u>-000 

Anv  person  desiring  to  be  hoard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Knergy  Regulatory  Commission.  HHH 
First  Street.  NK.  Washington.  DC  2042ti. 
in  acc;ordance  with  Rules  21  1  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (IHCFR  {H.S  211  and 
:iH5  214)   .Ml  such  motions  and  protests 
should  be  filed  on  or  before  lune  12, 
2000   Protests  will  be  considered  by  the 
Commission  to  determine  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene  Copit^s  of  this  filing  are  on 
file  with  the  (Commission  and  are 
available  for  public  inspection  This 
filing  m.iv  also  be  vit^wed  on  the 
internet  at  httpZ/vvvvw  fere  fed  us/ 


online/rims.htm  (call  202-208-2222  for 

assistanc:e). 

Linwood  \.  Watson,  |r.. 

Acting  .SVfTfforv 

IFK  l)i«    00-141,14  Filfii  6-5-00:  8:45  am) 

WLUNO  COOe  e717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

(Docket  No.  ER0(V-2556-0O0] 

Kansas  City  Power  &  Light  Company; 
Notice  of  Rling 

.VI dV  2,S,  20(K) 

Take  notice  that  on  May  22.  2000, 
Kansas  City  Power  &  Light  Company 
(KCPL).  tendered  for  filing  Service 
Agreements  dated  May  9.  2000.  between 
KCPL  and  Conectiv  Energy  Supply.  Inc, 
(Powerex). 

KCPL  proposes  an  effective  date  of 
May  10.  2000.  and  requests  a  waiver  of 
the  Commission's  notice  requirement  to 
allow  the  requested  effective  date.  This 
Agreements  provide  for  the  rates  and 
charges  for  Non-Firm  and  Short-term 
Firm  Transmission  Service. 

In  its  filing,  KCPL  states  that  the  rates 
included  in  the  above-mentioned 
Service  Agreement  are  KCPL's  rates  and 
charges  in  the  compliance  filing  to 
FERC  Order  888-A  in  Docket  No 
OA97-63&-000 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  (Commission,  888 
First  .Strefit,  NE,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385,211  and 
:j8.'i.214)  All  such  moti(ms  and  protests 
should  be  filed  on  or  before  lune  12, 
2000  Protests  will  be  considered  by  the 
Commission  to  determine  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  procetidings  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene  Copies  of  this  filing  are  on 
file  with  the  (".ommission  and  are 
available  for  publu  inspection.  This 
filing  may  also  be  viewed  on  the 
hitemet  at  http //www  fere, fed, us/ 
onlme/rims  htm  (call  202-208-2222  for 
assistance), 

Linwood  .\   Watson.  |r., 

:\t  tin^i  .Sfi  rvtiir, 

IKK  I)(ii    00-141  15  Fileil  6-^)-(H)  H  Av>  am] 

BILUNO  COOe  »717-01-*l 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER0O-2S57-O00] 

Kansas  City  Power  &  Light  Company; 
Notice  of  FIHng 

May  25.  2000 

Take  notice  that  on  May  22,  2000, 
Kansas  City  Power  &  Light  Company 
(KCPL).  tendered  for  filing  a  Service 
Agreement  dated  May  9.  2000,  between 
KCPL  and  Morgan  Stanley  Capital 
Group,  Inc. 

KCPL  proposes  an  effective  date  of 
May  12.  2000  and  requests  waiver  of  the 
Commission's  notice  requirement.  This 
Agreement  provides  for  the  rates  and 
charges  for  Non-Firm  Transmission 
Service. 

In  its  filing.  KCPL  states  that  the  rates 
included  in  the  above-mentioned 
Service  Agreement  are  KCPL's  rates  and 
charges  in  the  compliance  filing  to 
FERC  Order  88&-A  in  Docket  No. 
OA97-636, 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory'  Commission.  888 
First  Street,  NE,  Washington,  DC  20426. 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385,214),  All  such  motions  and  protests 
should  be  filed  pn  or  before  [une  12. 
2000,  Protests  will  be  considered  by  the 
(Commission  to  determine  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  (IConunission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the 
Internet  at  http://www.ferc.fed, us/ 
online/hras.htm  (call  202-208-2222  for 
assistance) 

Linwood  A.  Watson,  |r., 

Artinif  Sfcrt'tary 

IFK  Doc.  0O-14136  Filed  b-5-OO;  8:45  ami 

BH.LJNO  COOC  671 7-01 -M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER00-2S60-000] 

Louisville  Gas  and  Electric  Company/ 
Kentuclty  Utilities  Company;  Notice  of 
Filing 

May  25,  2000. 

Take  notice  that  on  May  22.  2000, 
Louisville  Gas  and  Electric  Company 
(LG&E)/Kentucky  Utilities  (KU) 
(hereinafter  Companies),  tendered  for 
filing  unexecuted  unilateral  Service 
Sales  Agreement  between  Companies 
and  Trans/Alta  Energy  Marketing  (US) 
Inc.,  under  the  Companies'  Rate 
Schedule  MBSS. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.  Washington.  DC  20426. 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  and  protests 
should  be  filed  on  or  before  June  12. 
2000.  Protests  will  be  considered  by  the 
Commission  to  determine  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  CCommission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the 
Internet  at  http://www.ferc.fed.us/ 
online/rims.htm  (call  202-208-2222  for 
assistance). 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

(FR  Doc,  00-14139  Filed  6-5-00:  8:45  am] 

BILUNG  COOE  6717-01-M 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EROO-2S61-000] 

Louisville  Gas  and  Electric  Company/ 
Kentuclcy  Utilities  Company;  Notice  of 
Filing 

May  25.  2000, 

Take  notice  that  on  May  22,  2000, 
Louisville  Gas  and  Electric  Company 
(LG&E)/Kentucky  Utilities  (KU) 
(hereinafter  Companies),  tendered  for 


filing  executed  unilateral  transmission 
service  agreement  with  Amerada  Hess 
Corporation.  The  agreement  allows 
Amerada  Hess  to  take  non-firm  point-to- 
point  transmission  service  from  LG&E/ 
KU. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  88  First 
Street,  NE,  Washington,  DC  20426,  in 
accordance  with  Rules  211  and  214  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  and  protests 
should  be  filed  on  or  before  June  12, 
2000.  Protests  will  be  considered  by  the 
Commission  to  determine  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the 
Internet  at  http://www.ferc.fed.us/ 
online/rims.htm  (call  202-208-2222  for 
assistance). 

Linwood  A.  Watson.  Jr., 

Acting  Secretary. 

[FR  Doc.  00-14140  Filed  6-5-00:  8:45  am] 

BILLING  CODE  671 7-01 -M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulation 
Commission 

[Docket  No.  ER(X)-2470-O00] 

Mid-Continent  Area  Power  Pool;  Notice 
of  Filing 

June  1.  2000. 

Take  notice  that  on  May  8,  2000.  Mid- 
Continent  Area  Power  Pool,  tendered  for 
filing  notice  of  withdrawal  of  its 
proposed  regional  transmission  tariff 
filed  with  the  Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
June  12,  2000.  Protests  will  be 
considered  by  the  Commission  to 
determine  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 


protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
wTvw. fere. fed. us/online/rims. htm  call 
202-208-222  for  assistance). 

Linwood  A.  Watson.  Jr., 

Acting  Sec  ret  an  . 

|FR  Doc.  00-14120  Filed  6-.5-00:  8:45  am] 

BILLING  COOE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ECOO-94-000] 

Midwest  Generation,  LLC;  Notice  of 
Filing 

.May  24,  2000, 

Take  notice  that  on  May  19.  2000. 
Midwest  CJeneration,  LLC  tendered  for 
filing  an  application  under  section  203 
of  the  Federal  Power  Act  for  approval  of 
the  transfer  of  transformers  and 
interconnection  facilities  associated 
with  a  1.538  MW  coal-fired  electric 
generating  plant  and  two  units  of  a 
1.358  MW  coal-fired  electric  generating 
plant  being  financed  pursuant  to  a  sale' 
leaseback  arrangement. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory-  Commission.  888 
First  Street.  N.E,.  Washington,  D.C. 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  and 
protests  should  be  filed  on  or  before 
June  19.  2000.  Protests  will  be 
considered  by  the  Commission  to 
determine  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
wvrw. fere. fed. us/online/rims. htm  (call 
202-208-2222  for  assistance). 

Linwood  A.  Watson.  |r.. 

Acting  Secretary. 

IFR  Doc.  00-14126  Filed  6- .5-00:  8:45  am] 

BILUNG  CODE  6717-01-M 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Dock«t  No.  RPOO-271-0011 

Mississippi  Canyon  Gas  Pipeline, 
L.L.C.;  Notice  of  Proposed  Changes  In 
FERC  Gas  Tariff 

MrfV   U,  JOOO 

Takti  notice  that  on  May  25.  2000. 
Mississippi  Canyon  Gas  Pipelinn.  LLC 
(MCGP)  tenderod  for  fding  as  part  of  its 
FERC  Gas  Tariff.  Original  Volumo  No.  1. 
the  following  rnvisad  tariff  sheets  to  b« 
effective  lune  1.  2000: 

SubstiliilH  First  KHVistnl  Sheet  Nu.  309 
.Suhstituti!  KirsI  Khvisi-cI  .Shwt  No    MO 

(In  Mav  25,  2000.  MCGP  Tiled  tariff 
sheets  in  Docket  No.  RPOO-271-000 
(May  5th  fding)  to  revise  its  Form  of 
Interactive  Internet  Website  Agreement 
because  of  a  change  of  vendors  for  its 
interactive  Internet  website  computer 
applications.  On  May  19.  2000.  a 
shipper  fded  a  motion  to  intervene  out- 
of-time  and  protest  objecting  to  certain 
language  revisions  included  in  that 
filing.  MCGP  is  making  the  instant  filing 
to  alleviate  the  shipper's  concerns  bv 
removing  and  replacing  the  tariff 
references  the  shipper  objected  to  with 
the  existing  tariff  language  at  the  time  of 
the  May  5th  filing  In  addition.  MCGP 
is  corret:ting  an  incorrect  reference  to 
Interactive  Internet  Website  that  was 
included  in  the  Mav  5th  filing.  MC(iP 
requests  waiver  of  the  :iU-day  notice 
requirement  in  section  154  207  so  that 
the  tariff  sheets  contained  herein  can 
become  effective  on  the  same  date  as  the 
tariff  sheets  filed  in  the  original  May  5th 
filing. 

Any  person  desiring  to  protest  such 
filing  should  file  a  protest  with  the 
Federal  Knergv  Regulatorv  Commission. 
888  First  Street.  NK..  Washington.  DC 
2042B.  in  accordance  with  section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  bv  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protostants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  also  be  viewed 
on  the  web  at  http://www.fert:. fed. us/ 


online/rims. htm  |(  all  202-208-2222  for 
assistance) 

l.inwood  A.  Wat.son.  Ir.. 

UK  I)n(    00-141)7')  Filed  6-5-00;  8:45  am] 
BiLLtNO  cooc  t^^^-o^^^l 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


inspection  in  the  Public  Reference 
Room.  This  filing  may  also  be  viewed 
on  the  web  at  http://www.ferc.fed.us/ 
online/rims. htm  (call  202-208-2222  for 
assistance). 

Linwood  A.  Watson,  |r., 

Artinfi  Secrrlary 

[PR  Doc  00-14078  Filed  5-5-00;  8:45  ami 
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[Dock»t  No.  RPOO-270-001] 

Nautilus  Pipeline  Company,  L.L.C.; 
Notice  of  Proposed  Changes  In  FERC 
Gas  Tariff 

Mav  U.  2000. 

Take  notice  that  on  May  25.  2000. 
Nautilus  Pipeline  Company.  LLC 
(Nautilus)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff.  Original  Volume 
No   1.  the  following  revised  tariff  sheets 
to  be  effective  June  1.  2000: 

Substitute  Secjond  Revised  Sheet  No  .122 
Substitute  Second  Revised  Sheet  No  323 
Substitute  Second  Revised  Sheet  No  324 

On  May  25,  2000.  Nautilus  filed  tariff 
sheets  in  Docket  No.  RPOO-271-000 
(May  5th  filing)  to  revise  its  Form  of 
Interactive  Internet  Website  Agreement 
bw;ause  of  a  change  of  vendors  for  its 
interactive  Internet  website  computer 
applications  On  May  22.  2000.  a 
shipper  filed  a  motion  to  intervene  out- 
of-time  and  protest  objecting  to  certain 
language  revisions  included  in  that 
filing.  Nautilus  is  making  the  instant 
filing  to  alleviate  the  shipper's  concerns 
bv  removing  and  replacing  the  tariff 
references  the  shipper  objected  to  with 
the  existing  tariff  language  at  the  time  of 
the  May  5th  filing.  In  addition.  Nautilus 
is  correcting  an  incorrect  reference  to 
Interactive  Internet  Website  that  was 
included  in  the  May  5th  filing. 

Nautilus  requests  waiver  of  the  .30-day 
notice  requirement  in  section  154.207  so 
that  the  tariff  sheets  contained  herein 
can  become  effective  on  the  same  date 
as  the  tariff  sheets  filed  in  the  original 
May  5th  filing. 

Anv  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
P'ederal  Energy  Regulaton,'  Commission. 
888  First  Street.  NE..  Washington.  DC 
20426.  in  accordance  with  section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Reguiatoiy 
Commission 

[Docltat  No.  EROO-2566-000] 

New  England  Power  Company, 
Massachusetts  Electric  Company,  and 
The  Narragansett  Electric  Company; 
Notice  of  FIHng 

Mav  25.  2000 

Take  notice  that  on  May  19.  2000. 
New  England  Power  Company  (NEP). 
Massachusetts  Electric  Company 
(MECO)  and  The  Narragansett  Electric 
Company  (Narragansett)  tendered  for 
filing:  (i)  an  amended  and  restated  open 
access  transmission  tariff — New 
England  Power  Company.  FERC  Electric 
Tariff,  Original  Volume  No.  9  (Tariff  No. 
9);  (ii)  amendments  to  NEP's  Tariff  No. 
9  Network  Integration  Transmission 
Service  Agreements  with  MECO, 
Narragansett  and  the  Massachusetts  Bay 
Transportation  Authority;  (iii)  notices  of 
succession  for  certain  rate  schedules 
under  which  the  operating  companies  of 
Eastern  Utilities  Associates  formerly 
provided  service;  and  (iv)  notices  of 
cancellation  for  certain  rate  schedules. 

These  filings  were  made  in 
connection  with  the  consummation  of 
the  merger  of  National  Grid  USA 
(formerly  known  as  New  England 
Electric  System)  with  Eastern  Utilities 
Associates,  and  the  subsequent 
consummation  of  the  mergers  and 
consolidations  of  the  respective 
operating  companies  of  the  two  systems. 
Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  NE,  Washington.  DC  20426. 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  and  protests 
should  be  filed  on  or  before  June  9, 
2000.  Protests  will  be  considered  by  the 
Commission  to  determine  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
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file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the 
Internet  at  http://www.ferc.fed.us/ 
online/rims. htm  (call  202-208-2222  for 
assistance). 

Linwood  A.  Watson.  Jr., 

Artinf^  Secrptan'. 

|FR  Doc.  00-14145  Filed  6-5-00:  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EROO-2624-000] 

New  York  Independent  System 
Operator,  Inc.;  Notice  of  Filing 

lune  1.  2000. 

Take  notice  that  on  May  26,  2000. 
New  York  Independent  System 
Operator.  Inc..  (NYISO).  tendered  for 
filing  a  request  for  an  extension  of 
Temporary-  Extraordinary  Procedures  for 
Correcting  Market  Design  Flaws  and 
Addressing  Transitional  Abnormalities. 

The  NYISO  requests  an  effective  date 
of  May  17.  2000  and  waiver  of  the 
Commission's  notice  requirements. 

A  copy  of  this  filing  was  served  upon 
all  persons  on  the  Commission's  official 
service  list  in  Docket  No.  EROO-1533- 
000.  on  those  parties  who  have  executed 
service  agreements  under  the  NYISO 
Open  Access  Transmission  Tariff  or 
under  the  New  York  Independent 
System  Operator  Market  Administration 
and  Control  Area  Services  Tariff  and  on 
the  electric  utility  regulatory  agencies  in 
New  York.  New  Jersey  and 
Pennsylvania. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatorv  Commission.  888 
First  Street.  N.E.,  Washington.  D.C. 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  and 
protests  should  be  filed  on  or  before 
June  16.  2000.  Protests  will  be 
considered  by  the  Commission  to 
determine  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 


www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 

Linwood  A.  Watson.  Jr., 

Acting  Spcretary-. 

[FR  Do(  .  00-14122  Filed  6-5-00;  8:45  amj 

BILUNG  CODE  6717-01-M 


www. fere. fed. us/on/rims. htm  (call  202- 
208-2222  for  assistance). 

Linwood  A.  Watson.  Jr.. 

Artmg  Sfcrctan,'- 

iFft  Doc   00-14128  Filed  6-5-00;  8:45  amj 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  OA97-25-007] 

Northern  States  Power  Company 
Minnesota  and  Wisconsin;  Notice  of 
Filing 

May  24.  2000. 

Take  notice  that  on  May  22.  2000, 
Northern  States  Power  Company 
(Minnesota)  and  Northern  States  Power 
Company  (Wisconsin)  (jointly  NSP) 
submitted  a  corrected  transmission 
refund  report.  The  original  refund  report 
was  filed  February  21.  2000.  and  was 
required  by  the  Commission's  December 
20.  1999  letter  order  approving  the  Offer 
of  Settlement  filed  on  March  23.  1999. 
in  the  above  captioned  docket.  See  89 
FERC  H  61.200  (1999).  The  original 
refund  report  was  accepted  for  filing  by 
letter  order  dated  April  10.  2000  in  the 
above  captioned  docket. 

NSP  states  that  a  copy  of  the 
Corrected  Refund  Report  has  been 
served  on  all  parties  on  the  official 
Commission  service  list  for  this 
proceeding,  on  all  affected  transmission 
service  customers,  and  on  affected  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street.  N.E.,'Washington.  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  and 
protests  should  be  filed  on  or  before 
June  23,  2000.  Protests  will  be 
considered  by  the  Commission  to 
determine  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ECOO-90-000] 

P&L  Coal  Holdings  Corporation, 
Edison  Mission  Energy,  Citizens  Power 
LLC;  Notice  of  Filing 

May  24.  2000. 

Take  notice  that  on  May  22,  2000. 
P&L  Coal  Holdings  Corporation  (P&L). 
Edison  Mission  Energy  (Mission),  and 
Citizens  Power  LLC  (collectively. 
Applicants)  filed  a  supplement  to  their 
Application  for  Order  Authorizing  Sale 
of  Equity  Interests  filed  on  May  12.  2000 
in  this  docket.  The  supplement  consists 
of  the  Purchase  and  Sale  Agreement  by 
and  among  Mission.  P&L  and  Gold 
Fields  Mining  Corporation,  to  meet  the 
Exhibit  H  requirements  of  Part  33  of  the 
filing  requirements.  Applicants  request 
privileged  treatment  for  the  Purchase 
and  Sale  Agreement,  pursuant  to  18  CFR 
388.112  of  the  Commission's 
Regulations. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  inter\'ene  or  protest  with  the  Federal 
Energy  Regulator*-  Commission.  888 
First  Street.  N.E..  Washington,  D.C. 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  and 
protests  should  be  filed  on  or  before 
June  12.  2000.  Protests  will  be 
considered  by  the  Commission  to 
determine  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  inter\'ene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
wvrw.ferc. fed. us/online/rims. htm  (call 
202-208-2222  for  assistance). 

Linwood  A.  Watson,  Jr., 

Acting  Secretary: 

|FR  Doc.  00-14127  Filed  6-5-00:  8:45  am] 
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DEPARTlylE^^■  of  energy 

Federal  Energy  Regulatory 
Commission 

[Docket  No8.  ER0O-936-O01  and  EROO-937- 
001] 

Southern  Energy  Delta,  L.L.C.  and 
Souttiem  Energy  Potrero,  L.LC.; 
Notice  of  Convening  Session 

hiiii'  1.  J<M)() 

On  Mav  22.  2()(K).  the  C.omnii.ssion 
issued  an  Orilor  on  Rehearing  in 
Southern  EntTify  l'>t'hn.  LLC  unci 
Southern  EntT^'  PotrtTo.  LLC  .  V)l 
FERC  t  B1.117  (2000)  In  that  order,  the 
Commission  granted  rehearing,  in  pari, 
and  set  the  remanider  of  the  dispute  for 
an  alternative  dispute  resolution 
proceeding.  The  (lommission  directed 
the  Director  of  the  Clommission's 
Di.spute  Resolution  Service  to  convene 
the  parties  for  the  purpose  of  an 
alternative  dispute  resolution 
proceeding.  Accordingly,  a  convening 
session  will  be  held  to  address  what 
processes  c:an  be  taken  to  reach  a 
consensual  agreement,  including 
whether  to  use  an  alternative  dispute 
resolution  process  and'or  an 
appropriate  third  parlv  neutral 

The  convening  session  will  be  held  on 
[une  8.  2000.  at  the  Federal  Energy 
Regulatory  Commission  located  at  HHH 
First  Street.  N.K.,  Washington.  DC  The 
conference  will  begin  at  10:00  a.m.  in 
Hearing  Room  7   Moreover,  at  the 
request  of  the  parlies,  the  remainder  of 
[une  8  as  well  as  |une  4  will  be  available 
to  allow  the  parties  to  proceed  with 
settlement  discussion  if  such  action  is 
appropriate 

All  interested  parlies  are  invited  to 
attend  the  convening  session.  If  a  parly 
has  any  ciuestiims  with  respect  to  the 
convening  session,  please  contact 
Richard  Miles,  the  Director  of  the 
Dispute  Resolution  .Service  or  Amy 
Blauman   His  telephone  number  is  1- 
877  FERC  ADR  (3:J7-2237)  or  202-208- 
0702  and  his  e-mail  address  is 
nthard  milt'stiffrc  fed  us  Amy's  phone 
number  is  202-208-2143  and  her  E-mail 
address  is  uidv  bluunuiiH'itfn  ft'dus. 

Linwood  .\.  Watson,  Ir.. 

Ai  litifi  Scrrcfua 

[KK  Ui"    (I()-I41J1  FiU'il  H -)  <.)().  H  4')  ,im| 

BtLLINQ  COOe  6717  01 -M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EROO-2565-000] 

Southwestern  Public  Service 
Company;  Notice  of  Filing 


M,n 


2000 


Take  notice  that  on  May  22.  2000. 
New  Century  Services.  Inc.  (NCS).  on 
behalf  of  Southwestern  Public  Service 
Company  (SPS).  tendered  for  filing  an 
unexe<:uted  Service  Agreement  for 
Network  Integration  Transmission 
Service  and  an  unexecuted  Network 
Operating  Agreement  between  Golden 
Spread  Electric  Cooperative,  Inc. 
(Colden  Spread)  and  SPS  under  the 
open-access  transmission  tariff  filed  by 
NC:S,  on  behalf  of  the  Utility  Operating 
t^ompany  Subsidiaries  of  New  Century 
Energies,  Inc 

NCS  requests  waiver  of  the 
Commission's  60-day  notice 
requirements  so  that  the  enclosed 
agnjement  can  become  effective  on 
April  20,  2000. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  and  protests 
should  be  filed  on  or  before  June  12. 
2000  Protests  will  be  considered  by  the 
Commission  to  determine  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the 
Internet  at  http://www.ferc.fed.us/ 
online/rims.htm  (call  202-208-2222  for 
assistance). 

Linwood  .\.  Watson,  Jr., 

A:  tiiiii  .Sc(  ri'tan 

|KR  Dor..  00-14144  Filed  f>-i-00;  B:45  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

(Proiact  No.  11685-001] 

The  Stockport  Mill  County  Inn;  Notice 
Rescinding  Prior  Notice  (May  23, 
2000);  Notice  of  Application  Ready  for 
Environmental  Analysis  and  Soliciting 
Comments,  RecommecKtations,  Terms 
and  Conditions,  and  Prescriptions 

Mav  :il.  2000 

On  May  23,  2000,  a  notice  of 
application  ready  for  environmental 
analysis  and  soliciting  comments, 
recommendations,  terms  and 
conditions,  and  prescriptions  was 
issued  for  the  Stockport  Mill  Country 
Inn  Water  Power  Project  No.  11685.  On 
April  11,  2000,  a  notice  of  application 
ready  for  environmental  analysis  and 
soliciting  comments,  recommendations, 
terms  and  conditions,  and  prescriptions 
was  also  issued  for  the  Stockport  Mill 
Country  Inn  Water  Power  Project.  Since 
two  identical  notices  were  issued  for  the 
same  project  and  applicant,  the  notice 
issued  on  May  23,  2000  (65  FR  34462, 
published  May  30.  2000),  is  rescinded. 

The  deadline  for  filing  comments, 
recommendations,  terms  and 
conditions,  and  prescriptions  is  June  12, 
2000, 

Linwood  A.  Watson,  fr.. 

Actinia  Secretary- 

IFR  Doc  00-14081  Filftd  6-5-O0:  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ELOO-67-000] 

Strategic  Power  Management,  Inc., 
Compllanant,  v.  New  York  Independent 
System  Operator.  Respondent;  Notice 
of  Rling 

May  31.  2000 

Take  notice  that  on  May  10,  2000, 
Strategic  Power  Management,  Inc. 
(SPM)  filed  a  supplement  to  its 
Complaint  filed  on  April  20,  2000 
pursuant  to  Section  206  of  the  Federal 
Energy  Regulatory  Commission's 
(Commission)  Regulations,  18  CFR 
385.206  and  Section  206  of  the  Federal 
Power  Act. 

Any  person  desiring  to  be  heard  or  to 
protect  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.W.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
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and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  must  be  filed  on  or  before  June 
12,  2000.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room.  This  filing  may 
also  be  viewed  on  the  Internet  at  http:/ 
/www. fere. fed. us/online/rims. htm  (call 
202-208-2222)  for  assistance.  Answers 
to  the  supplement  to  the  compliant  shall 
also  be  due  on  or  before  June  12,  2000. 

David  P.  Boergers. 

Secretan-. 

IFR  Do(  .  00-14119  Filed  6-.'S-00:  8;4.t  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EROO-2562-000] 

Tampa  Electric  Company;  Notice  of 
Filing 

.Mhv  2.=i.  2000. 

Take  notice  that  on  May  22,  2000, 
Tampa  Electric  Company  (Tampa 
Electric)  tendered  for  filing  ser\'ice 
agreements  with  Cargill-Alliant,  LLC 
(Cargill-Alliant)  for  firm  and  non-firm 
point-to-point  transmission  service 
under  Tampa  Electric's  open  access 
transmission  tariff. 

Tampa  Electric  proposes  an  effective 
date  of  May  19,  2000.  for  the  tendered 
service  agreements,  and  therefore 
requests  waiver  of  the  Commission's 
notice  requirement. 

Copies  of  the  filing  have  been  served 
on  Cargill-Alliant  and  the  Florida  Public 
Service  Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE,  VVashington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  and  protests 
should  be  filed  on  or  before  June  12, 
2000.  Protests  will  be  considered  by  the 
Commission  to  determine  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 


file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the 
Internet  at  http://www.ferc.fed.us/ 
online/rims.htm  (call  202-208-2222  for 
assistance). 

Linwood  A.  Watson,  Jr., 

Acting  Secretarw 

IFR  Dor.  00-14141  Filed  6-.i-00;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  2077-016] 

USGen  New  England,  Inc.;  Notice 
Extending  Deadline  for  Filing 
Comments,  Final  Terms  and 
Conditions,  Recommendations  and 
Prescriptions,  and  Requesting  Reply 
Comments 

May  .^1.  2000. 

On  May  30,  2000,  the  Appalachian 
Mountain  Club,  Connecticut  River  Joint 
Commission,  Connecticut  River 
Watershed  Council,  Conservation  Law 
Foundation,  New  Hampshire  Rivers 
Council,  Trout  Unlimited  Vermont 
Chapter,  and  Trout  Unlimited  New 
Hampshire  Chapter  (collectively, 
"NGO's"},'  and  USGen  New  England 
requested  a  second  extension  to  October 
1,  2000,  for  filing  comments,  final  terms 
and  conditions,  and  recommendations 
and  prescriptions  for  the  Fifteen  Mile 
Falls  Project,  located  on  the  Connecticut 
River,  in  New  Hampshire  and  Vermont. 
The  Vermont  Agency  of  Natural 
Resources  supported  the  deadline 
extension  in  a  May  24,  2000  filing. 

Although  the  Commission  is 
concerned  with  the  progress  of 
proceedings  under  the  Alternative 
Licensing  Process  (ALP),  a  goal  of  the 
ALP  is  to  resolve  issues  in  a 
collaborative  manner  so  that  the 
Commission  may  accelerate  the  review 
of  the  license  application.  In  this 
instance,  we  recognize  the  close 
connection  between  the  management 
plans  and  other  aspects  of  the  license 
application,  and  the  benefit  to  the 
stakeholders  of  resolving  as  many  issues 
as  possible  before  they  submit  their 
prescriptions,  final  terms  and 
conditions,  recommendations  and 
comments.  Additionally,  we  have 
received  assurances  from  the 
stakeholders  that  they  will  diligently 
pursue  resolution  of  the  issues, 
including  the  issuance  of  a  project  water 


'  The  .NGOs  arc  also  signatories  lu  the  .Settlement 
.Agreement  for  the  project. 


quality  certificate.  We  will  therefore, 
pursuant  to  Rule  2008  of  the 
Commission's  Rules  of  Practice  and 
Procedure.-^  extend  the  deadline  to 
October  1 .  2000.  for  the  collaborative 
team  stakeholders  to  file  all 
prescriptions,  final  terms  and 
conditions.  recon>mendations  and 
comments. 

The  applicant  contact  is  Mr.  Cleve 
Kapala,  USGen  New  England.  Inc..  46 
Centerra  Parkway.  Lebanon.  NH  03766. 
The  FERC  contact  is  William  Guey-Lee, 
E-mail  address: 

william.gueylee@ferc.fed.us.  or 
telephone  (202)  219-2808. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission.  888  First  St. 
NE..  Washington.  DC  20426.  The 
Commission's  Rules  of  Practice  and 
Procedure  require  all  intervenors  filing 
documents  with  the  Commission  to 
serve  a  copy  of  that  document  on  each 
person  whose  name  appears  on  the 
official  service  list  for  the  project. 
Further,  if  an  intervenor  files  comments 
or  documents  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
particular  resource  agency,  the 
intervenor  must  also  serve  a  copy  of  the 
document  on  that  resource  agency. 

All  filings  must:  (1)  Bear  in  all  capital 
letters  the  title  "COMMENTS.  " 
•RECOMMENDATIONS."  "TERMS 
AND  CONDITIONS.  " 
"PRESCRIPTIONS."  or  "REPLY 
COMMENTS;"  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  and 
the  project  number  of  the  application 
and  APEA  to  which  the  filing  responds: 
(3)  furnish  the  name,  address,  and 
telephone  number  of  the  person 
submitting  the  filing;  and  (4)  otherwise 
comph-  with  the  requirements  of  18  CFR 
385.2001  through  385.2005.  All 
comments,  recommendations,  terms  and 
conditions  or  prescriptions  must  set 
forth  their  evidentiary  basis  and 
othervvise  comply  with  the  requirements 
of  18  CFR  4.34fb),  Any  of  these 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
required  by  the  Commission's 
regulations  to:  Secretan-.  Federal  Energy 
Regulatory  Commission.  888  First 
Street.  NE..  Washington.  DC  20426,  An 
additional  copy  must  be  sent  to: 
Director.  Division  of  Environmental  and 
Engineering  Review.  Office  of  Energy 
Projects,  Federal  Energy  Regulaton' 
Commission,  at  the  above  address.  Each 
filing  must  be  accompanied  by  proof  of 
service  on  all  persons  listed  on  the 
service  list  prepared  by  the  Commission 


-18  CFR  385.2008 
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in  this  proceeding,  in  afxordance  with 
18  CFR  4.;)4(b)  and  385.2010. 

David  P.  Bo«n{en(, 

SftTftan- 

|KR  Doc.  00-140H2  Filt^l  t.-,^)-0().  H  45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doctot  No«.  ECOO-27-001  and  ECOO-28- 
001] 

UtiliCorp  United  Inc.,  et  al.;  Notice  of 
Filing 

M.1V  2.T,  JOOO 

Take  notic;e  that  on  May  19.  2000. 
UtiliCorp  United  Inc..  et  al  filed  their 
response  to  the  Federal  Energy 
Regulatorv  Commission's  (C^ommission) 
letter  order  dated  April  17.  2000  in  the 
above-referenced  dockets. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatorv  Commission.  888 
First  SU-eet.  NE.  Washington,  DC;  20426. 
in  accordance  with  Ruk^s  211  and  214 
of  the  Commissions  Rules  of  Practice 
and  Procedure  (18  CFR  385.21 1  and 
385.214).  All  such  motions  and  protests 
should  be  filed  on  or  before  [une  8. 
2000.  Protests  will  be  considered  by  the 
Commission  to  determine  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Anv  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  This 
filing  mav  also  be  viewed  on  the 
Internet  at  http://www.fer(:.fcd.iis/ 
(mline/rims  htm  (call  202-208-2222  for 
assistance). 

Linwood  A.  Watson,  (r.. 

.4r(infcj  Secretary. 

IKK  Dim     00-14  12'I  Filed  ti   S   {)();  H  4=i  ;irTi| 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ECOO-96-000.  et  al.] 

P&L  Coal  Holdings  Corporation,  et  ai.; 
Electric  Rate  and  Corporate  Regulation 
Filings 

Mav  U).  Jl)()() 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 


1.  P&L  Coal  Holdings  Corporation; 
Citizens  Power  LLC;  Citizens  Power 
Holdings  One,  LLC;  PC  Energy  Finance 

1.  Inc. 

IDndcMt  No    Eau>-<»fi-()00l 

Take  notice  that  on  May  23.  2000. 
P&L  Coal  Holdings  Corporation. 
Citizens  Power  LLC.  Citizens  Power 
Holdings  One.  LLC.  and  FC  Energy 
Finance  I.  Inc.  filed  an  application  for 
an  order  authorizing  the  proposed  sale 
of  equity  interests  in  Hartford  Power 
Sales.  LLC.  CL  Power  Sales  One. 
L  L.C..  CL  Power  Sales  Two.  LLC.  CL 
Power  Sales  Six.  L.L.C..  CL  Power  Sales 
Seven.  L.L.C.,  CL  Power  Sales  Eight. 
L.LC.  CL  Power  Sales  Nine.  L.L.C..  and 
CL  Power  Sales  Ten.  L.LC  to  FC  Energy 
Finance  I.  Inc.  or  a  subsidiary  thereof. 

Comment  date:  |une  22.  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Merchant  Energy  Group  of  the 
Americas,  Inc. 

IDockpI  No   KKOO-22 10-001 1 

Take  notice  that  on  May  24.  2000. 
Merchant  Energy  Group  of  the 
Americas.  Inc.  (MEGA)  tendered  for 
filing  a  substitute  amended  FERC 
Electric  Rate  Schedule  No.  1  to  revise 
the  rate  schedule  filing  made  by  MEGA 
on  April  14.  2000.  in  Docket  No.  EROO- 
2210-000.  The  substitute  amended  rate 
schedule  retains  the  prohibition  on  sales 
to  affiliate  public  utilities  with  a 
franchised  service  territory  and  makes 
other  minor  word  changes. 

Comment  date  lune  14.  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Virginia  Electric  and  Power 
Company 

IDoi  ket  No  ERO{)-2595-000| 

Take  notice  that  on  May  25.  2000. 
Virginia  Electric  and  Power  Company 
(Virginia  Power),  tendered  for  filing  the 
following: 

1   Service  Agreement  for  Firm  Point- 
to-Point  Transmission  Service  by 
Virginia  Electric  and  Power  Company  to 
Public  Service  Company  of  Colorado: 

2.  Service  Agreement  for  Non-Firm 
Point-to-Point  Transmission  Service  bv 
Virginia  Electric  and  Power  Company  to 
Public  Service  Company  of  Colorado. 

The  foregoing  Service  Agreements  are 
tendered  for  filing  under  the  Open 
.Vccess  Transmission  Tariff  to  Eligible 
Purchasers  dated  July  14,  1997.  Under 
the  tendered  Service  Agreements. 
Virginia  Power  will  provide  point-to- 
point  service  to  the  Transmission 
Customer  under  the  rates,  terms  and 
conditions  of  the  Open  Access 
Transmission  Tariff.  Virginia  Power 
requests  an  effective  date  of  May  25, 


2000.  the  date  of  filing  of  the  Service 
Agreements. 

Copies  of  the  filing  were  served  upon 
Public  Service  Company  of  Colorado, 
the  Virginia  State  Corporation 
Commission,  and  the  North  Carolina 
Utilities  Commission. 

Comment  date:  June  15.  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Indianapolis  Power  &  Light  Company 

1  Docket  No.  EROO-2594-0001 

Take  notice  that  on  May  25.  2000. 
Indianapolis  Power  &  Light  Company 
(IPL).  tendered  for  filing  various  service 
agreements  under  IPL's  Open  Access 
Transmission  Tariff  placing  itself  and 
others  as  customers  under  the  Tariff, 
and  an  index  of  customers. 

Comment  date:]\me  15.  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Wisconsin  Electric  Power  Company 

(Docket  No.  F.ROO-2593-OOOl 

Take  notice  that  on  May  25,  2000, 
Wisconsin  Electric  Power  Company 
(Wisconsin  Electric),  tendered  for  filing 
an  electric  service  agreement  under  its 
Market  Rate  Sales  Tariff  (FERC  Electric 
Tariff.  Original  Volume  No.  8)  with 
British  Columbia  Power  Exchange 
Corporation. 

Wisconsin  Electric  respectfully 
requests  an  effective  date  of  May  22. 
2000  to  allow  for  economic  transactions. 

Copies  of  the  filing  have  been  served 
on  British  Columbia  Power  Exchange 
Corporation,  the  Michigan  Public 
Service  Commission,  and  the  Public 
Service  Commission  of  Wisconsin. 

Comment  date:  June  15.  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Black  Hills  Corporation 

IDockf!  No.  EROO-2.S7f>-000| 

Take  notice  that  on  May  23.  2000. 
Black  Hills  Corporation,  which  operates 
its  electric  utility  business  under  the 
assumed  name  of  Black  Hills  Power  and 
Light  Company  (Black  Hills),  tendered 
for  filing  an  executed  Network 
Integration  Transmission  Service 
Agreement  with  the  State  of  South 
Dakota. 

Copies  of  the  filing  were  provided  to 
the  regulatorv  commission  of  each  of  the 
states  of  South  Dakota.  Wyoming  and 
Montana. 

Black  Hills  has  requested  that  further 
notice  requirement  be  waived  and  the 
tariff  and  executed  service  agreements 
be  allowed  to  become  effective  June  1, 
2000. 

Comment  date:  June  13,  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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7.  Duquesne  Light  Company 

|Do(  ket  .No.  EROO-2,142-0011 

Take  notice  that  on  May  26.  2000. 
Duquesne  Light  Company  (Duquesne) 
tendered  for  filing  an  amendment  to  its 
Open  Access  Transmission  Tariff,  filed 
with  the  Commission  on  April  28.  2000 
in  Docket  No.  EROO-2342-000. 

Comment  date:  June  16.  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Wisconsin  Energy  Corporation 
Operating  Companies 

(Docket  No.  EROO-1 31 9-002 1 

On  March  28,  2000.  the  Commission 
issued  an  "Order  Accepting  for  Filing 
and  Suspending  Proposed  Rates. 
Requiring  Compliance  Filing,  Accepting 
Revisions  to  Open  Access  Tariff  and 
Establishing  Hearing  Procedures"  in  the 
above-docketed  proceeding  (March  28 
Order).  Requests  for  Rehearing  were  due 
to  be  filed  on  or  before  April  27.  2000. 
On  April  28,  2000,  Wisconsin  Energy 
Corporation  Operating  Companies 
(Wisconsin  Energy)  filed  a  Request  for 
Rehearing.' 

Section  313(a)  of  the  Federal  Power 
Act  2  requires  an  aggrieved  party  to  file 
a  request  for  rehecuing  within  thirty 
days  after  the  issuance  of  the 
Commission's  order.  Because  the  30-day 
deadline  for  requesting  rehearing  is 
statutorily  based,  it  cannot  be  extended 
and  Wisconsin  Energy's  request  for 
rehearing  must  be  rejected  as  untimely. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatorv  Commission. 
888  First  Street.  NE.  Washington.  DC 
20426.  in  accordance  with  rules  211  and 
214  of  the  Commission's  rules  of 
practice  and  procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 


www.ferc.fed.us/  online/rims. htm  (call 
202-208-2222  for  assistance). 

David  P.  Boergers, 

SeiTt'tan'. 

[FR  Doc.  00-14118  Filed  6-5-00:  8:4.5  am] 
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'  \Vi.sr(in.sin  Energy  also  asked  fur  reconsideration 
of  the  March  28  Order  This  notue  does  not  address 
the  request  for  reconsideration. 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  flegulatory 
Commission 

Notice  of  Non-Project  Use  of  Project 
Lands  and  Waters  and  Soliciting 
Comments,  Motions  To  Intervene,  and 
Protests 

May  31.  2000. 

Take  notice  that  the  following 
application  has  been  filed  with  the 
Commission  and  is  available  for  public 
inspection: 

a.  Application  Tyjie:  Non-Project  Use 
of  Project  Lands  and  Waters. 

b.  Project  No:  2503-054. 

c.  Date  Filed:  December  13.  1999. 

d.  Applicant:  Duke  Energv 
Corporation. 

e.  Name  of  Project:  Keowee-Toxaway 
Hydroelectic  Project. 

f  Location:  On  Lake  Keowee  in  the 

South  Oak  Pointe  Subdivision  in  Seneca 

Township.  Oconee  County.  South 

Carolina.  The  project  does  not  utilize 

federal  or  tribal  lands. 
g.  Filed  Pursuant  to:  Federal  Power 

Act.  16  U.S.C.  79i(a)-825(r). 
h.  Applicant  Contact:  Mr.  E.M. 

Oakley,  Duke  Energv  Corporation.  P.O. 

Box  1006  (EC12Y).  Charlotte.  NC 

28201-1006. (704)  382-5778. 
i.  FERC  Contact:  Any  questions  on 

this  notice  should  be  addressed  to 

CarLisa  Linton  at  (202)  219-2802.  or  e- 

mail  address: 

carlisa.lintonpeters@ferc.fed. us. 

j.  Deadline  for  filing  comments  and/ 

or  motions:  June  28,  2000. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers.  Secretary,  Federal  Energy- 
Regulatory  Commission.  888  First 
Street.  NE..  Washington.  DC  20426. 
Please  include  the  Project  Number  (P- 
2503-054)  on  anv  comments  or  motions 
filed. 

k.  Description  of  Proposal:  Duke 
Power  Company,  a  division  of  Duke 
Energy  Corporation,  the  Licensee  for 
Project  No.  2503.  proposes  to  lease  to 
Crescent  Resoiuces.  Inc.  (Crescent)  for 
the  South  Oak  Pointe  Subdivision  1 
parcel  containing  1.044  acres  of  project 
land  for  the  construction  of:  (a)  3  cluster 
docks  with  (b)  12  boat  slips  each 
(providing  a  total  of  36  boat  slips).  The 
boat  slips  would  provide  access  to  the 
reservoir  for  off-water  residents  of  the 


South  Pointe  Oak  Subdivision.  In 
addition.  800  cubic  yards  of  dredging  is 
proposed. 

1.  Locations  for  the  Application:  A 
copy  of  the  application,  filed  December 
13.  1999.  is  available  for  inspection  and 
reproduction  at  the  Commission  s 
Public  Reference  Room,  located  at  888 
First  Street.  NE.  Room  2A,  Washmgton. 
DC  20426,  or  by  calling  (202)  208-1371. 
This  filing  may  reviewed  on  the  internet 
at  http://\^M-vi:ferc.fed.  us/online/ 
rims. htm  (call  (202)  208-2222  for 
assistance.)  A  copy  is  also  available  for 
inspection  and  reproduction  at  the 
address  listed  in  item  "h"  above. 

m.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretarv 
of  the  Commission. 

Comments,  Protests,  or  Motions  to 
Inter\'ene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
inter\-ene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210.  .211.  .214, 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  v.-ho  file  a  motion  to 
inter\'ene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Filing  and  Senice  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS ', 

•RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS".  ■PROTEST",  or 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission "s 
regulations  to:  The  Secretary-.  Federal 
Energy  Regulaton,-  Commission.  888 
First  Street,  NE.  Washington.  DC  20426 
A  copy  of  any  motion  to  intervene  must 
also  be  sen-ed  upon  each  representative 
of  the  Applicant  specified  in  the 
particular  application. 

Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  mav  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
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agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

Linwood  A.  Watson.  |r., 

Acting  Secretary 

IFR  Doc.  00-14076  Filed  5-5-O0:  8;45  ami 

MLUNO  CODE  <717-01-M 


ENVIRONMErfTAL  PROTECTION 
AGENCY 

[FRL-6709-e] 

Agency  Information  Collection 
ActlvttiM:  Submission  for  OMB 
Rsvlsw;  Comment  Request;  EPA 
Indoor  Environmental  Quality 
Questionnaire 

agency:  Environmental  Prot»K:tion 
Agency  (EPA). 
action:  Notice. 


summary:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C, 
3501  et  seq),  this  document  announces 
that  the  following  Information 
Collection  Request  (ICR)  has  bwn 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval: 

Title:  EPA  Indoor  Environmental 
Quality  Questionnaire,  OMB  Control 
Number  2060-0244,  expiration  date  5/ 
31/2000.  The  ICR  describes  the  nature  of 
the  information  collection  and  it.s 
expected  burden  and  cost;  where 
appropriate,  it  includes  the  actual  data 
collection  instrument. 
t>ATES:  Comments  must  be  submitted  on 
orbeforeluly  8,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sandy  Farmer  at  EPA  by  phone  at  (202) 
260-2740.  by  e-mail  at 
Farmer.Sandy^epa.gov  or  download  off 
the  Internet  at  http://www.epa.gov/icr 
and  refer  to  EPA  ICR  No.  1619.03. 
SUPPLEMENTARY  INFORMATK)N: 

Title:  EPA  Indoor  Environmental 
Quality  Questionnaire,  OMB  Control 
Number  2060-0244  EPA  ICR  Number 
1619.03,  expiration  date  5/31/00.  This  is 
a  request  for  extension  of  a  currently 
approved  collection. 

Abstract:  The  Indoor  Environmental 
Quality  Questionnaire  is  a  component  of 
the  EPA  indoor  air  quality  (lAQ) 
research  program,  used  in  the  Building 
Assessment  Survey  and  Evaluation 
(BASE)  and  related  intervention  studies. 
In  this  program.  EPA  is  studying  up  to 
200  large  commercial  and  public 
buildings.  The  purpose  of  this  program 
is  to  develop  a  national  baseline 
assessment  of  the  indoor  air  in  such 
buildings  and  to  test  the  effet;tiveness  of 
current  EPA  guidance  for  improving 
LAQ.  The  activities  EPA  will  conduct 


under  this  program  include  an  Indoor 
Environmental  Quality  Questiormaire. 
building  inspections,  interviews  with 
building  maintenance  workers, 
environmental  measurements  (e.g., 
ventilation  rates,  concentrations  of 
indoor  air  pollutants),  and  other 
quantitative  and  qualitative 
assessments.  By  conducting  this 
research,  EPA  will  begin  to  be  able  to 
assess  the  key  building  parameters  that 
affect  lAQ.  the  incidence  of  certain  LAQ- 
related  health  and  comfort  problems, 
and  effectiveness  of  strategies  to 
improve  LAQ  and  avoid  LAQ  problems. 
The  Indoor  Environmental  Quality 
Questionnaire  is  a  voluntary  and 
anonymous  questionnaire  asking  for 
information  pertaining  to  work  station 
characteristics,  working  conditions, 
exposure  to  pollutants,  health  and  well- 
being,  and  stress.  Data  from  the  Indoor 
Environmental  Quality  Questionnaire 
will  be  used  to  compare  the  measured 
building  parameters  and  health  effects. 

Under  the  existing  ICR  authority,  EPA 
has  used  this  Questionnaire  in  113 
buildings  to  date. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFT?  part  9  and  48  CFR  Chapter 
15.  The  Federal  Register  document 
required  under  5  CFR  1320.8(d), 
soliciting  comments  on  this  collection 
of  information  was  published  on 
February  12,  1999  (64  FR  7188);  1 
comment  was  received. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  14- minutes  per 
response.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities: 

Occupants  of  commercial  and  public 
facilities  in  wide  variety  of  fields  and 
SIC  codes. 


Estimated  Number  of  Respondents: 
500. 

Frequency  of  Response:  One-time 
response  for  60%  of  respondents;  40% 
of  respondents  will  complete 
questiormaire  twice  with  a  one-year 
interval  between  responses. 

Estimated  Total  Annual  Hour  Burden: 
127. 

Estimated  Total  Annualized  Cost 
Burden:  $0. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  following  addresses. 
Please  refer  to  EPA  ICR  No.  1619.03  and 
OMB  Control  No.  2060-0244  in  any 
correspondence. 
Ms.  Sandy  Farmer,  U.S.  Environmental 

Protection  Agency.  Office  of 

Environmental  Information. 

Collection  Strategies  Division.  Mail 

Code  2822,  1200  Pennsylvania 

Avenue.  NW,  Washington.  DC  20460; 
and 
Office  of  Information  and  Regulatory 

Affairs.  Office  of  Management  and 

Budget.  Attention:  Desk  Officer  for 

EPA,  725  17th  Street.  NW, 

Washington.  DC  20503. 

Dated:  May  30,  2000 
Oscar  Morales, 

Director.  Collection  Strategies  Division. 
IFR  Doc.  00-14180  Filed  6-5-00;  8:45  am] 
MLUNO  cooc  asao-s<M> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6710-2] 

Agency  Information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request;  New 
Source  Performance  Standards 
(NSPS),  Surface  Coating  of  Plastic 
Parts  for  Business  Macfilnes 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 
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SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.).  this  document  announces 
that  the  following  Information 
Collection  Request  (ICR)  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval:  New  Source  Performance 
Standards  (NSPS).  Subpart  TTT.  Surface 
Coating  of  Plastic  Parts  for  Business 
Machines;  OMB  Control  Number  2060- 
0162;  expiration  date  August  31.  2000. 
The  ICR  describes  the  nature  of  the 


information  collection  and  its  expected 
burden  and  cost;  where  appropriate,  it 
includes  the  actual  data  collection 
instrument. 

DATES:  Comments  must  be  submitted  on 
or  before  July  6.  2000. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
a  copy  of  the  ICR  contact  Sandy  Farmer 
at  EPA  by  phone  at  (202)  260-2740,  by 
E-Mail  at 

Farmer.Sandy@epamail.epa.gov  or 
download  off  the  Internet  at  http:// 
www.epa.gov/icr  and  refer  to  EPA  ICR 
No.  1093. 06.  For  technical  questions 
about  the  ICR  contact  Anthony  Raia  at 
202-564-6045. 

SUPPLEMENTARY  INFORMATION: 

Title:  New  Source  Performance 
Standards  (NSPS).  Subpart  TTT.  Surface 
Coating  of  Plastic  Parts  for  Business 
Machines.  OMB  Control  Number  2060- 
0162.  EPA  ICR  Number  1093.06. 
expiration  date  8/31/2000.  This  is  a 
request  for  extension  of  a  currently 
approved  collection. 

Abstract:  Industrial  surface  coating 
operations  emit  volatile  organic 
compounds  (VOCs)  in  quantities  that 
the  Administrator  believes  cause  or 
contribute  to  air  pollution  that  may 
reasonably  be  anticipated  to  endanger 
public  health  or  welfare.  Consequently. 
New  Source  Performance  Standards  for 
the  surface  coating  of  plastic  parts  for 
business  machines  were  promulgated. 
VOC  emissions  from  these  facilities  are 
the  result  of  operation  of  the  spray 
booths  that  apply  prime  coats,  color 
coats,  texture  coats  or  touch-up  coats. 
The  standards  ensure  that  owners  or 
operators  of  these  facilities  use  coatings 
that  contain  a  low  proportion  of  VOCs. 
and  coating  application  equipment  that 
provides  a  high  transfer  efficiency.  In 
addition,  or  as  an  alternative,  sources 
may  use  control  equipment  to  meet  the 
emission  limits.  Ln  order  to  ensure 
compliance  with  these  standards, 
adequate  recordkeeping  is  necessary.  In 
the  absence  of  such  information, 
enforcement  persoiuiel  would  be  unable 
to  determine  whether  the  standards  are 
being  met  on  a  continuous  basis,  as 
required  by  the  Clean  Air  Act. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  Chapter 
15.  The  Federal  Register  document 
required  under  5  CFR  1320.8(d), 
soliciting  comments  on  this  collection 
of  information  was  published  on 
lanuary  21,  2000  (61  FR  45959);  no 
comments  were  received. 


Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  30  hours  per 
response.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  persoimel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities: 
Industrial  surface  coating  companies 
that  process  plastic  parts  used  in  the 
manufacture  of  business  machines. 


Estimated  Number  of  Respondents: 


41. 

Frequency  of  Response:  Initial, 
Quarterly.  Semi-Annually. 

Estimated  Total  Annual  Hour  Burden: 
3.639  hours. 

Estimated  Total  Annualized  Capital, 
0&-M  Cost  Burden:  0. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accm-acy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  following  addresses. 
Please  refer  to  EPA  ICR  No.  1093.06  and 
OMB  Control  No.  2060-0162  in  any 
correspondence. 

Ms.  Sandy  Farmer,  U.S.  Environmental 
Protection  Agency.  Office  of 
Enviroimiental  Information. 
Collection  Strategies  Division  (2822), 
1200  Pennsylvania  Ave.,  NW, 
Washington.  DC  20460; 

and 

Office  of  Information  and  Regulator>' 
Affairs,  Office  of  Management  and 
Budget.  Attention:  Desk  Officer  for 
EPA,  725  17th  Street,  NW, 
Washington,  DC  20503. 

Dated:  May  22.  2000. 
Oscar  Morales, 

Director,  Collection  Strategies  Division. 
(FR  Dor.  00-14181  Filed  6-5-00:  8:45  am] 
BILUNG  CODE  6S60-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

tFRL-6710-1J 

Agency  Information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request,  EPA's 
WasteWlse  Program 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTKW:  Notice. 


SUMMARY:  In  compliance  with  the 
l^aperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  document  announces 
that  the  following  Information 
Collection  Request  (ICR)  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval:  Reporting  and  Recordkeeping 
Requirements  Under  EPA's  WasteWise 
Program;  OMB  Control  No.  2050-0139: 
expiring  July  31.  2000.  The  ICR 
describes  the  nature  of  the  information 
collection  and  its  expected  burden  and 
cost;  where  appropriate,  it  includes  the 
actual  data  collection  instrument. 
DATES:  Comments  must  be  submitted  on 
orbefore  July  6,  2000. 
FOR  FURTHER  INFORMATWN  CONTACT: 
Sandy  Farmer  at  EPA  bv  phone  at  (202) 
260-2740.  by  E-Mail  at' 
Farmer.Sandy@epamail.epa.gov  oi 
download  a  copy  of  the  ICR  off  the 
Internet  at  http://i\'v^^\:epa.gov/icr  and 
refer  to  EPA  ICR  No.  1698.04.  For 
technical  questions  about  the  ICR 
contact  Barbara  A.  Nichols  on  703-308- 
8659. 

SUPPLEMENTARY  INFORMATION: 

Title:  Reporting  and  Recordkeeping 
Requirements  Under  EPA's  WasteWise 
Program,  OMB  Control  No.  2050-0139: 
EPA  ICR  No.  1698.04,  expiration  date 
July  31.  2000.  This  is  a  request  for 
extension  of  a  currently  approved 
collection. 

Abstract:  EPA's  voluntar>-  WasteWise 
program  encourages  businesses  and 
other  organizations  to  reduce  solid 
waste  through  waste  prevention, 
recycling,  and  the  purchase  or 
manufacture  of  recycled -content 
products.  WasteWise  participants 
include  Partners,  which  commit  to 
implementing  waste  reduction  activities 
of  choice,  and  Endorsers,  which  choose 
to  promote  the  WasteWise  program  and 
waste  reduction  to  their  members. 
Endorsers,  which  are  typically  trade 
associations  or  other  membership-based 
organizations,  are  asked  to  submit  onlv 
a  one-page  form,  the  Endorser 
Registration  Form.  This  form  identifies 
the  organization,  principal  contact,  and 
the  activities  to  which  the  Endorser 
conunits.  Partners  are  asked  to  fill  out 


35924 


Federal  Register/ Vol.  65.  No.  109 /Tuesday.  June  6.  2000 /Notices 


three  forms  as  follows.  The  Partner 
Registration  Form  identifies  the 
organization  and  the  facilities  that  will 
participate  in  WasteWise.  Each  Partner 
develops  its  own  waste  leduction  goals 
and  submits  a  one-page  Goals 
Identification  Form  to  EPA  every  three 
years.  Partners  also  report  annually  on 
the  progress  made  toward  achieving 
these  goals  in  the  Annual  Reporting 
Form. 

The  EPA  WasteWise  program  uses  the 
voluntarily  submitted  information  to:  (1) 
Identify  and  recognize  outstanding 
waste  reduction  achievements  by 
individual  organizations,  (2)  compile 
aggregate  results  that  indicate  overall 
accomplishments  of  WasteWise 
Partners.  (3)  identify  cost-effB<:tive  waste 
reduction  strategies  to  share  with  other 
organizations,  and  (41  identify  topics  on 
which  to  develop  assistance  and 
information  efforts. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  li.sted 
in  40  CFR  part  9  and  48  CFR  C:hapter 
15.  The  Federal  Register  document 
required  under  .5  CFR  1320.8(d), 
soliciting  comments  on  this  collection 
of  information,  was  published  on  March 
2.  2000  (65  Ffl  11304)  No  comments 
were  received. 

Burdfn  Statcmtfrit:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  37  hours  per 
response.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
di.sclose  the  information. 

Rfspondfnts/Atffrtfd  Entitifs 
WasteWise  Program  Volunteers 

Estimated  Sunihvr  o/  Hcspondtrita 
1270. 

Frt'qiiftnv  of  Rrsponsr  On  Occasion, 
annually 

Estimated  Total  Annual  Hour  Burdt^n 
t)4.260. 


Estimated  Total  Annualized  Capital. 
O&M  Cost  Burden:  0. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  following  addresses. 
Please  refer  to  EPA  ICR  No.  1698.04  and 
OMB  Control  No.  2050-0139  in  any 
correspondence. 
Ms.  Sandy  Farmer.  U.S.  Environmental 

Protection  Agency.  Office  of 

Environmental  Information. 

Collection  Strategies  Division  (2822). 

1200  Pennsylvania  Ave..  NW. 

Washington.  DC  20460; 
and 
Office  of  Information  and  Regulatory 

Affairs,  Office  of  Management  and 

Budget,  Attention:  Desk  Officer  for 

EPA,  725  17th  Street.  NW. 

Washington.  DC  20503. 

Haled:  May  30.  2000 
(>icar  Morales. 

PiriTtor.  Cnllf^tion  Stratefiies  Division 
IKK  Doc  00-14182  Filed  fr-5-00;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6709-«J 

Agency  Information  Co<l«ctlon 
Activities;  Submission  for  OMB 
Review;  Comment  Request,  Data 
Generation  for  Pesticide  Re- 
registration 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 


SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq).  this  document  announces 
that  the  following  Information 
Collection  Request  (ICR).  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval:  Data  Qmeration  for  Pesticide 
Re-registration.  OMB  No.  2070-0107. 
expiration  date  May  30.  2000  The  ICR 
describes  the  nature  of  the  information 
(;()lltK:tion  activity  and  its  expected 
burden  and  costs;  where  appropriate,  it 
includes  the  actual  data  collection 
instrument 

DATES:  Comments  must  be  submitted  on 

or  before  lulv  6.  2000. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

a  copy  of  the  ICR  contact  Sandy  Farmer 

at  EPA  by  phone  at  (202)  260-2740.  by 

KMail  at 

Farmer  Sandy@epamail.epa.gov  or 


download  off  the  Internet  at  http:// 
wwH.epa.gov/icr  and  refer  to  EPA  ICR 
No.  1504.04.  For  technical  questions 
about  the  ICR  contact  Angela  Hofmann 
at  (202)  260-2922. 
SUPPLEMENTARY  INFORMATION: 

Title:  Data  Generation  for  Pesticide 
Reregistration  OMB  Control  No.  2070- 
0107.  EPA  ICR  No.  1504.04,  expiration 
date  May  30.  2000. 

Abstract:  Pursuant  to  section  4  of  the 
Federal  Insecticide.  Fungicide,  and 
Rodenticide  Act  (FIFRA).  as  amended, 
EPA  must  assess  health  and  safety  data 
for  all  pesticide  active  ingredients 
originally  registered  before  November  1 . 
1984.  to  determine  whether  such 
pesticides'  use  poses  unreasonable  risks 
to  human  health  or  the  environment.  In 
addition,  the  Federal  Food  Drug  and 
Cosmetic  Act  (FFDCA).  as  amended  by 
the  Food  Quality  Protection  Act  of  1996 
(FQPA).  requires  the  Agency  to  reassess 
all  existing  tolerances  (maximum  limits 
for  pesticide  residues  in  food  or  feed)  to 
ensure  that  they  meet  the  safety 
standard  in  FPQA. 

Currently.  EPA  is  implementing  Phase 
5  of  the  Reregistration  Program.  In  this 
final  stage,  the  Agency  is  actively 
reviewing  the  studies  submitted  for  each 
pesticide  and  determining  whether  or 
not  the  pesticide  is  eligible  for 
reregistration — that  is.  whether  the  data 
base  is  substantially  complete,  and  the 
pesticide  does  not  cause  unreasonable 
adverse  effects  to  people  or  the 
environment  when  used  in  accordance 
with  approved  labeling.  EPA  is  also 
reassessing  tolerances  for  any  related 
food  uses,  and  considering  whether  the 
pesticide  meets  the  new  safety  standard 
in  FQPA. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  Chapter 

15.  The  Federal  Register  document 
required  under  5  CFR  1320.8(d). 
soliciting  comments  on  this  collection 
of  information  was  published  on  June 

16.  1999  (64  FR  32225;  no  comments 
were  received. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  3.024  hours  per 
response.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 


of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities: 
Pesticide  registrants  seeking  re- 
registration. 

Estimated  number  of  potential 
Responses:  30. 

Frequency  of  response:  Once,  after  the 
Record  of  Decision  is  issued. 

Estimated  total  annual  Respondent 
burden:  90,725  hours. 

Estimated  total  annual  Capital.  06-M 
costs:  0. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  following  addresses. 
Please  refer  to  EPA  ICR  No.  1504.04  and 
OMB  Control  No.  2070-0107  in  any 
correspondence. 

Ms.  Sandy  Farmer,  U.S.  Envirormiental 

Protection  Agency.  Office  of 

Environmental  Information. 

Collection  Strategies  Division  (2822). 

1200  Pennsylvania  Ave..  NW, 

Washington.  DC  20460; 
and 
(3ffice  of  Information  and  Regulatory 

Affairs.  Office  of  Management  and 

Budget.  Attention:  Desk  Officer  for 

EPA.  725  17th  Street.  NW, 

Washington.  DC  20503. 

Dated:  May  22.  2000. 
Oscar  Morales, 

Director.  Collection  Strategies  Division. 
|FR  Do(..  00-14184  Filed  6-5-00;  8:4.5  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-00662;  FRL-6590-9] 

EPA-USDA  Committee  To  Advise  on 
Reassessment  and  Transition;  Notice 
of  Establishment  and  Public  Meeting 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  establishment  and 
public  meeting. 


SUMMARY:  The  EPA-USDA  Committee  to 
Advise  on  Reassessment  and  Transition 
(CARAT)  is  being  established  in 


accordance  with  the  Federal  Advisory 
Committee  Act  as  a  subcommittee  under 
the  auspices  of  the  EPA  National 
Advisory  Council  for  Environmental 
Policy  and  Technology  (NACEPT).  The 
purpose  of  CARAT  is  to  provide  advice 
and  counsel  to  the  Administrator  of  EPA 
and  the  Secretary  of  Agriculture 
regarding  strategic  approaches  for  pest 
management  planning  and  tolerance 
reassessment  for  pesticides  as  required 
by  the  Food  Quality  Protection  Act  of 
1996  (FQPA).  CARAT  is  preceded  by 
the  Tolerance  Reassessment  Advisory 
Committee  and  will  be  guided  by  the 
principles  set  forth  by  the  Vice 
President  for  EPA  and  the  U.S. 
Department  of  Agriculture  (USDA)  to 
work  together  to  ensure  smooth 
implementation  of  FQPA  through  use  of 
sound  science,  consultation  with 
stakeholders,  increased  transparency, 
and  reasonable  transition  for 
agriculture. 

DATES:  The  first  meeting  of  CARAT  will 
be  held  on  Friday.  June  23.  2000.  from 
9  a.m.  to  5  p.m.  A  background 
information  session,  with  limited  public 
seating,  is  being  offered  to  the  CARAT 
members  on  Thursday,  June  22,  2000. 
from  9  a.m.  to  5  p.m. 
ADDRESSES:  The  first  meeting  of  CARAT 
will  be  held  on  June  23,  2000,  at  the 
National  Rural  Electric  Cooperative 
Association  (NRECA)  Conference 
Center,  4301  Wilson  Boulevard, 
Arlington.  VA  22203;  telephone 
number;  703-907-5500.  The  NRECA 
Conference  Center  is  located  adjacent  to 
the  Ballston  Metro  Stop.  The 
background  information  session,  with 
limited  public  seating,  will  be  held  on 
June  22.  2000,  for  CARAT  members  at 
1921  Jefferson  Davis  Highway,  Crystal 
Mall  #2,  Rm.  1126  (Fishbowl"). 
Arlington.  VA  22202;  telephone 
number;  703-305-7090. 
FOR  FURTHER  INFORMATION  CONTACT: 
Margie  Fehrenbach  or  Terria  Northern 
(7501C).  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency.  1200 
Pennsylvania  Ave..  NW.,  Washington. 
DC  20460;  telephone  number:  703-305- 
7090  or  703-305-7093;  fax  number: 
703-308-4776;  e-mail  address: 
Fehrenbach.Margie@epa.gov  or 
Northem.Terria@epa.gov. 

I.  Does  This  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general;  however,  it  may  be  of 
interest  to  persons  who  are  concerned 
about  implementation  of  the  Food 
Quality  Protection  Act  (Public  Law  104- 
170).  Passed  in  1996.  this  new  law 
strengthens  the  nation's  system  for 
regulating  pesticides  on  food.  CARAT 
was  preceded  by  the  Tolerance 


Reassessment  Advisory  Committee 
which  was  established  in  1998  in 
response  to  Vice  President  Gore's 
request  for  EPA  and  USDA  to  work 
together  to  ensure  smooth 
implementation  of  FQPA.  Since  other 
entities  may  also  be  interested,  the 
Agency  has  not  attempted  to  describe  all 
the  specific  entities  that  may  be  affected 
by  this  action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

n.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  This 
Document  and  Other  Related 
Documents? 

You  may  obtain  electronic  copies  of 
this  document,  and  certain  other  related 
documents  that  might  be  available 
electronically,  from  the  EPA  Internet 
Home  Page  at  http://vvw'w. epa.gov/.  To 
access  this  document,  on  the  Home  Page 
select  "Laws  and  Regulations'  and  then 
look  up  the  entry-  for  this  document 
under  the  "Federal  Register- 
Environmental  Documents.  "  You  can 
also  go  directly  to  the  Federal  Register 
listings  at  http;//ww-Av.epa.gov'fedrgstr'. 
To  access  information  about  CARAT,  go 
directly  to  the  Home  Page  for  EPA's 
Office  of  Pesticide  Programs  at  http:// 
www.epa.gov/pesticides/carat. 

List  of  Subjects 

Environmental  protection. 
Agriculture.  Chemicals.  Foods, 
Pesticides  and  Pests. 

Dated:  May  .30.  2000. 
Susan  H.  Wayland. 

.Acting  Assistant  Administrator  for 
Prevention.  Pesticides  and  To.xic  .Substances. 
[FR  Dor.  00-13942  Filed  fi-5-00.  H.45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6710-7] 

Benchmark  Dose  Software 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  availability. 


SUMMARY:  This  notice  announces  the 
availability  of  the  U.S.  Environmental 
Protection  Agency  (EPA)  Benchmark 
Dose  Software  (BMDS  Version  1.2). 
BMDS  was  developed  by  EPA's  National 
Center  for  Environmental  Assessment 
(NCEA)  as  a  tool  to  facilitate  the 
application  of  benchmark  dose  methods 
to  the  assessment  of  hazardous 
pollutants.  The  software  and  supporting 
documentation  are  available  to  Agency 
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personnel  and  to  the  general  public,  and 
can  bo  downloaded  from  the  NCP'A 
internet  web  site  or  recjuested  directly 
from  NCEA  (see  addresses  below) 
ADDRESSES:  To  obtain  a  copy  of  the 
Benchmark  Dose  Software  Version  1.2, 
direct  your  internet  browser  to  http:// 
epa.gov/ncea/bmds.htm   You  will  be 
instructed  on  how  to  download  a  self- 
extracting  compressed  Fde  containing 
the  BMDS  program.  Windows  95/98/NT 
and  at  least  sixteen  megabytes  of  RAM 
are  required  to  run  this  version  of  the 
BMDS. 

Accessing  a  copy  of  the  BMDS 
program  via  the  internet  is  highly 
recommended  as  the  BMDS  web  site 
will  be  the  official  and  most  current 
source  of  updates  and  notifications. 
However,  those  for  whom  internet 
access  is  impractical  may  obtain  a  copy 
of  the  program  via  E-mail  or  CD-ROM 
by  contacting  Ms.  Diane  H.  Ray, 
National  Center  for  Environmental 
Asse.ssment-RTP  Office  (MD-52),  U.S. 
Environmental  Protection  Agency, 
Research  Triangle  Park.  NC  27711; 
telephone:  919-541-:i637,  facsimile: 
919-541-1818;  E-mail: 
rav  diane&epa  gov. 

All  comments  on  the  BMDS  software, 
help  system  and  the  model  source  code 
files  are  welcome.  Please  email 
comments,  recommendations,  suggested 
revisions,  or  corrections  to 
hmds.ncffai0)epa  gov 

FOR  FURTHER  INFORMATION  CONTACT:  Dr 

leffrey  S.  Gift.  National  Center  for 
Environmental  Assessment-RTP  Office 
(MD-52),  U.S.  Environmental  Protection 
Agency,  Research  Triangle  Park,  NC 
27711;  telephone:  919-541-*828; 
facsimile:  919-541-1818;  E-mail; 
bmds.ncea®epa.gov. 

SUPPLEMENTARY  INFORMATION:  Use  of 
benchmark  dose  methods  involves 
fitting  mathematical  models  to  dose- 
response  data,  obtained  primarily  from 
toxicology  studies,  and  using  the  results 
to  determine  the  dose  of  a  toxicant  that 
is  associated  with  a  predetermined 
benchmark  response,  such  as  a  10% 
increase  in  the  incidence  of  a  particular 
lesion  or  a  10%  decrease  in  body  weight 
gain.  BMDS  estimates  the  lower-bound 
confidence  limit  on  the  benchmark  dose 
(BMDL),  which  can  serve  as  a  point  of 
departure  for  a  non-cancer  or  cancer 
chemical  risk  assessment.  BMDS 
facilitates  these  operations  by  providing 
simple  data-management  tools,  a 
comprehensive  help  manual  and  online 
help  system,  and  an  easy-to-use 
interface  to  run  multiple  models  on  the 
same  dose-respon.se  data  set.  At  this 
time,  BMDS  (Version  12)  offers  sixteen 
(16)  different  models  that  are 
appropriate  for  the  analysis  of 


dichotomous  (quantal)  data  (Gamma, 
Logistic,  Log-Logistic.  Multistage, 
Probit,  Log-Probit,  Quantal-Linear, 
Quantal-Quadratic,  WeibuU), 
continuous  data  (Linear,  Polynomial. 
Power.  Hill)  and  nested  developmental 
toxicology  data  (NLogistic,  NCTR,  Rai  & 
Van  Ryzin).  Results  from  all  models 
include  a  reiteration  of  the  model 
formula  and  model  run  options  chosen 
by  the  user,  goodness-of-fit  information, 
the  benchmark  dose,  and  the  estimate  of 
the  lower-bound  confidence  limit  on  the 
benchmark  dose  (BMDL).  Model  results 
are  presented  in  textual  and  graphical 
output  files  which  can  be  printed  or 
saved  and  incorporated  into  other 
documents. 

The  software  announced  here  is  the 
result  of  several  years  of  research  and 
development,  expert  review  and  quality 
assurance  testing  conducted  by  NCEA. 
with  support  from  EPA's  National 
Health  and  Environmental  Effects 
Research  Laboratory  and  NCEA 
contractors.  Extensive  peer  review  input 
was  also  received  from  expert  scientists, 
particularly  toxicologists  and 
statisticians,  from  both  inside  and 
outside  the  Agency.  Following  a  public 
review  of  BMDS  Beta  Version  l.lb, 
which  ended  on  March  31,  1999  (63  FR 
71465,  Dec.  28,  1998),  NCEA  revised  the 
software  based  on  its  experience  with 
the  program  and  in  response  to  public 
comments  received.  Finally,  an 
extensive  and  independent  quality 
assurance  assessment  of  all  facets  of  the 
BMDS  system  was  conducted,  and 
appropriate  modifications  were  made  to 
create  BMDS  Version  1.2. 

EPA/NCEA  will  continue  to  improve 
the  BMDS  system  in  response  to  the 
needs  of  Agency  and  other  risk 
assessors.  One  example  of  such  a  project 
is  the  ongoing  development  of  the  EPA 
Hybrid  model,  a  statistical  approach  to 
treating  continuous  data  as  dichotomous 
endpoints.  A  beta  version  of  the 
Agency's  Hybrid  model  is  included  in 
BMDS  Version  12.  Another  example  is 
the  ongoing  development  of  a  model 
specifically  designed  for  assessing 
cancer  incidence  data,  which  is  being 
developed  to  support  the  proposed  EPA 
cancer  guidelines  currently  in 
development.  As  these  and  other 
modifications  or  additions  are 
completed,  they  will  be  made  available 
to  users  of  the  software  via  the  NCEA 
BMDS  web  site. 

Currently,  the  BMDS  web  site 
contains  the  complete  BMDS  program 
along  with  its  extensive  online  help 
system,  a  separately  downloadable  help 
manual,  and  background  information 
concerning  the  development  of  the 
software.  The  executable  and  source 
code  files  for  the  individual  models 


used  bv  BMDS  can  also  be  downloaded 

from  the  web  site. 

Dated:  May  2.5,  2000. 

George  W.  Alapas, 

A(  ting  DiriTtor.  Sational  Center  for 
Environmental  Assessment. 

|KR  Doc.  00-14177  Filed  B-.S-OO;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6711-3] 

Science  Advisory  Board;  Notification 
of  Public  Advisory  Committee  Meeting 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  Public  Law  92-463. 
notice  is  hereby  given  that  the  Clean  Air 
Scientific  Advisory  Committee  (CASAC) 
Technical  Subcommittee  for  Fine 
Particle  Monitoring  will  meet  on 
Wednesday,  June  21,  2000  from  11  am 
to  2  pm  Eastern  Daylight  Time.  The 
meeting  will  be  coordinated  through  a 
conference  call  connection  in  Room 
6013  in  the  USEPA.  Ariel  Rios  Building 
North.  1200  Pennsylvania  Avenue.  NW. 
Washington.  DC  20460.  The  public  is 
encouraged  to  attend  the  meeting  in  the 
conference  room  noted  above.  However, 
the  public  may  also  attend  through  a 
telephonic  link,  to  the  extent  that  lines 
are  available  (phone  lines  will  be  very 
limited).  Additional  instructions  about 
how  to  participate  in  the  meeting  can  be 
obtained  by  calling  Ms.  Diana  Pozun 
prior  to  the  meeting  at  (202)  564-4544. 
or  via  e-mail  at  <pozun.diana@epa.gov>. 
Important  Notice:  Documents  that  are 
the  subject  of  CASAC  reviews  are 
normally  available  from  the  originating 
EPA  office  and  are  not  available  from 
the  CASAC  Office— information 
concerning  availability  of  documents 
from  the  relevant  Program  Office  is 
included  below. 

Purpose  of  the  Meeting — This 
technical  subcommittee  of  CASAC  was 
established  in  1996  to  provide  advice 
and  comment  to  EPA  (through  CASAC) 
on  appropriate  methods  and  network 
strategies  for  monitoring  fine  particles 
in  the  context  of  implementing  the 
revised  national  ambient  air  quality 
standards  (NAAQS)  for  particulate 
matter.  The  Subcommittee  provided 
such  advice  on  the  Federal  Reference 
Method  (FRM)  and  mass-based  fine 
particle  network  in  July  1996.  and  has 
recently  examined  EPA's  plans  and 
guidance  for  several  components  of  the 
fine  particle  monitoring  network  and 
how  these  components  are  linked  to 
research  priorities  for  particulate  matter 
(see  65  FR  16916,  March  30.  2000  for 
more  details). 


In  May  2000.  Staff  from  EPA's  Office 
of  Research  and  Development  (ORD) 
requested  that  CASAC.  through  its 
Technical  Subcommittee  on  Fine 
Particle  Monitoring,  conduct  a  peer 
review  of  the  report  prepared  in 
response  to  Section  6102(e)  of  the 
Transportation  Equity  Act  for  the  21st 
Century,  which  states:  "The 
Administrator  shall  conduct  a  field 
study  of  the  ability  of  the  PM2.5  Federal 
Reference  Method  to  differentiate  those 
particles  that  are  larger  than  2.5 
micrograms  [sic]  in  diameter.  This  study 
shall  be  completed  and  provided  to  the 
Committee  on  Commerce  of  the  House 
of  Representatives  and  the  Committee 
on  Environment  and  Public  Works  of  the 
United  States  Senate  no  later  than  two 
vearsfrom  the  date  of  enactment  of  this 
Act." 

Charge  to  the  Subcommittee:  ORD  has 
had  the  draft  report  reviewed  by  two 
external  expert  reviewers,  incorporating 
their  comments  prior  to  submitting  the 
report  to  the  CASAC  Subcommittee  for 
a  full  independent  peer  review.  The 
Agency  has  asked  that  the 
Subcommittee  respond  to  the  following 
questions:  (a)  Has  the  proper 
methodology  been  used  to  address  the 
requirement  in  the  Transportation 
Equity  Act?  (b)  Was  the  methodology 
applied  correctly?  and  (c)  Is  the  Report's 
interpretation  correct?  The 
Subcommittee  may  also  address  other 
issues. 

Availability  of  Review  Materials: 
Single  copies  of  the  review  document 
are  available  from  Mr.  Frank  McElroy, 
Office  of  Research  and  Development 
(MD-46),  U.S.  EPA.  Research  Triangle 
Park.  NC  27711.  Mr.  McElroy  can  also 
be  reached  by  telephone  at  (919)  541- 
2622.  fax  at  (919)  541-1153.  or  e-mail: 
<mcelroy.frank@epa.gov>.  Please  ask 
for:  "Response  to  Section  6102(ej  of  the 
Transportation  Equity  Act  for  the  21st 
Centurv"  dated  May  2000.  EPA  600/R- 
00/033,  prepared  by  USEPA's  National 
Exposure  Research  Laboratory  (NERL). 
RTP.  NC. 

For  Further  Information:  Members  of 
the  public  desiring  additional 
information  about  the  meeting  should 
contact  Mr.  Robert  Flaak,  Designated 
Federal  Officer.  Clean  Air  Scientific 
Advisory  Committee,  Science  Advisory 
Board  (1400A).  Suite  6450.  U.S.  EPA, 
1200  PennsylvcUiia  Avenue.  NW. 
Washington.  DC  20460;  telephone/voice 
mail  at  (202)  564-4546;  fax  at  (202)  501- 
0582;  or  via  e-mail  at 
<flaak.robert@epa,gov>.  A  copy  of  the 
draft  agenda  is  available  from  Ms.  Diana 
Pozun  at  (202)  564-4544  or  by  FAX  at 
(202)  501-0582  or  via  e-mail  at 
<pozun .  diana@epa  .gov>. 


Members  of  the  public  who  wish  to 
make  a  brief  oral  presentation  to  the 
Subcommittee  (in  Room  6013  only) 
must  contact  Mr.  Flaak  in  wrriting  (b\- 
letter  or  by  fax — see  previously  stated 
information)  no  later  than  1 2  noon 
Eastern  Daylight  Savings  Time. 
Wednesday,  June  14.  2000  in  order  to  be 
included  on  the  Agenda.  Public 
comments  will  be  limited  to  five 
minutes  per  speaker  or  organization;  15 
minutes  total.  The  request  should 
identify  the  name  of  the  individual 
making  the  presentation,  and  the 
organization  (if  any)  they  will  represent. 

Please  note:  If  we  receive  more  requests 
than  we  can  accommodate,  time  of  receipt  in 
the  CASAC  office  will  determine  prioritv. 
with  the  first  three  requests  granted  time.  All 
others  will  have  to  provide  written 
comments.  Written  comments  of  anv  length 
may  be  submitted  to  Mr.  Flaak  at  anv  time 
until  the  date  of  the  meeting.  Please  provide 
at  least  25  copies.  The  Science  .Advisory 
Board  expects  that  public  statements 
presented  at  its  meetings  will  not  be 
repetitive  of  previously  submitted  oral  or 
written  statements. 

Individuals  requiring'special 
accommodation  at  this  meeting, 
including  wheelchair  access  to  the 
conference  room,  should  contact  Mr. 
Flaak  at  least  five  business  days  prior  to 
the  meeting  so  that  appropriate 
arrangements  can  be  made. 

Dated:  May  .31.  2000, 
Donald  G.  Barnes, 

Staff  Director.  Science  Advison,  Board. 
|FR  Doc.  00-14178  Filed  6-5-00;  8:45  am] 

BILUNG  CODE  6S60-5(M> 


ENVIRONMENTAL  PROTECTION 
AGENCY 


[FRL-6709-7] 

Guam;  Final  Program  Determination  of 
Adequacy  of  State  Municipal  Solid 
Waste  Landfill  Permit  Program 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  final  determination  of 
adequacy  of  Guam's  municipal  solid 
waste  landfill  permit  program. 

SUMMARY:  On  August  24.  1998  Guam 
applied  for  a  determination  of  adequacy 
of  its  municipal  solid  waste  landfill 
permit  program  under  section  4005  of 
the  Resource  Conservation  and 
Recovery  Act  (RCRA).  This  section 
requires  States  to  develop  and 
implement  permit  programs  that  ensure 
that  Municipal  Solid  Waste  Landfills 
(MSWLFs)  which  may  receive 
hazardous  household  waste  or  small 
quantity  generator  waste  are  obligated  to 
comply  with  the  revised  Federal 


MSWLF  Criteria  (40  CFR  part  258). 
RCRA  section  4005(c)(1)(C)  requires  the 
Environmental  Protection  Agency  (EPA) 
to  determine  whether  States  have 
adequate  "permit"  programs  for 
MSWLFs.  but  does  not  mandate 
issuance  of  a  rule  for  such 
determination.  Guam  is  identified  as  a 
"State  "  in  40  CFR  258.2. 

Guam  applied  for  a  determination  of 
adequacy  under  section  4005  of  RCRA. 
EPA  reviewed  Guam's  application  and 
proposed  a  determination  that  Guam's 
MSWLF  permit  progreim  is  adequate  to 
ensure  compliance  with  the  revised 
MSWLF  Criteria.  Further  background  on 
the  tentative  determination  of  adequacy 
appears  at  64  FR  54013.  Oct.  5,  1999. 
Along  with  the  tentative  determination. 
EPA  announced  the  availability'  of  the 
application  for  public  comment.  EPA 
offered  to  hold  a  public  hearing  if  a 
sufficient  number  of  people  requested 
such  a  hearing.  There  were  no  requests 
for  a  public  hearing,  so  a  hearing  was 
not  held.  EPA  did  not  receive  anv 
comments  on  Guam's  application. 
Therefore,  EPA  is  today  issuing  a  final 
determination  that  the  State's  program 
is  adequate. 

The  full  Guam  application  is  on  file 
and  may  be  reviewed  at  the  regional 
EPA  office  in  San  Francisco,  California 
or  alternatively  at  the  offices  of  the 
Guam  Environmental  Protection 
Agency,  Calibration  Laboratory 
Building.  15-6101  Mariner  Avenue. 
Tiyan,  Barrigada,  Guam. 

Today's  action  takes  effect  without 
further  notice  in  60  days  unless  the 
Agency  receives  relevant  adverse 
comment  or  notice  that  someone 
intends  to  submit  a  relevant  adverse 
comment  within  30  days.  Should  the 
Agency  receive  such  comments  or 
notice,  it  will  publish  a  timely  notice 
informing  the  public  that  this  rule  has 
not  taken  effect. 

FINAL  ACTION:  Guam  is  granted  full 
program  determination  of  adequacy  for 
all  areas  of  its  municipal  solid  waste 
landfill  permit  program.  By  this  action. 
EPA  is  granting  Guam  full  program 
determination  of  adequacy  for  all  parts 
of  its  municipal  solid  waste  landfill 
permit  program. 

EFFECTIVE  DATE:  The  determination  of 
adequacy  for  Guam  shall  be  Jime  6, 
2000. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms 

Heidi  Hall,  WST-7.  U.S.  EPA  75 
Hawthorne  Street.  San  Francisco,  CA 
94105,  (415)  744-1284. 

SUPPLEMENTARY  INFORMATION: 
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Administrative  Requirements 

.-\   Exr(  utivrOnIrr  IJH66 

Thi'  Offii  ('  of  Mana^^fnu'iit  .uu\  Budi-Pt 
h<i,s  »'.\fmptt'd  this  n'milatnry  h(  tion 
from  Exfcutivc  Order  1286B  review. 

H  Crililit  titioii  I  'luifi  thf  Hi'i'iihitnn' 
Flfxihihtv  Ait 

Pursuant  to  tho  prnvisioii.s  of  .5  I'  S  C 
(i().S(b),  I  hereby  certify  that  thi.s  final 
approval  will  not  have  a  si^-nifiiant 
impact  on  a  substantial  number  of  small 
entities   It  does  not  impose  am  new 
burdens  on  small  entities    This  notice, 
therefore,  does  not  require  a  regulatory' 
flexibility  analysis 

(-'  f  'nfundt'd  Mttnddtrs  Art 

Under  .section  202  of  the  Unfunded 
Mandates  Reform  Act  of  m95,  LPA 
must  prepare  a  bud^etary  impact 
statement  to  accompany  anv  proposed 
or  final  rule  that  iiii  hides  a  federal 
mandate  that  mav  result  in  estimated 
costs  to  state  or  local  governments  in  the 
aggregate,  or  to  the  private  .sector,  or 
SlOO  million  or  more  The  KPA  has 
determined  that  the  ap[)roval  action 
being  pnmuilgated  does  not  iiii  lude  <i 
federal  mandate  that  mav  result  in 
estimated  (  osts  of  SlOD  million  or  more 
to  either  state  or  hx  <il  governments  in 
the  aggregate,  or  to  the  [)rivate  sector 
This  federal  action  approves  preexisting 
requirements  under  state  law.  and 
imposes  no  new  requirements 
.■Nccordinglv.  im  .iddition.il  costs  to  State 
or  local  governments,  or  to  the  ()rivate 
sector,  result  from  this  .iction. 

n.  Executive  Order  12875 

Executive  CJrder  12H7.5  is  intentled  to 
develop  an  effective  pro(  ess  to  permit 
elected  officials  and  other 
rt'presentatives  of  state  or  lo(  al 
governments  to  provide  me.mingtul 
input  in  the  development  of  regulatory 
proposals  containing  significant 
unfunded  mandates.  Since  this  final 
federal  action  approves  preexisting 
requirements  of  state  law,  no  new 
unfundeti  mandates  result  from  this 
action.  See  also  the  dis(  ussion  under  C, 
above.  Unfunded  Mandates  Act. 

E  Executive  Order  13045 

Executive  Order  i;U)45.  effective  April 
21.  1997.  concerns  protection  of 
c;hildren  from  environmental  health  and 
safety  risks,  and  applies  to  regulatory' 
action  that  is  "economicallv  significant" 
in  that  such  action  may  result  in  an 
annual  effect  on  the  economy  of  .SU)() 
million  or  more.  The  Ei'A  has 
determined  that  the  approval  action 
being  promulgated  will  not  have  a 
significant  effect  on  the  economy.  This 
federal  action  approves  preexisting 
rtfquirements  under  state  law.  and 
imposes  no  new  requirements. 
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Accordingly.  Exec  utive  Order  13045 
does  not  applv  to  this  action. 

F  (Mnnressional  Review  Act 

i;nder5US.r.  801(a)(1)(A).  as  added 
b\  the  Small  Business  Regulatory- 
Enfortement  Eairness  Act  of  1996.  EPA 
submitted  a  n^port  containing  this 
action  and  other  required  information  to 
the  US   Senate,  the  US,  House  of 
Representatives  and  the  U.omptroller 
(ieneral  of  the  Cieneral  Accounting 
Office  prior  to  publication  of  this  action 
in  today's  Federal  Register.  This  action 
is  not  a  "major  rule"  as  defined  by  5 
U.S.C  804(2) 

Authority:  ihis  iiuIh  »•  is  issued  under  the 
aultiiinlv  (if  stM  tiiin  41MI.T  uf  the  .Sdlid  Waste 
Uis()i)sh1  At  t.  as  dllieii(i('ii    4J  l.S.O.  fi44b. 

D.il.'d   M.U  21.  JlMiO 
Felicia  Marcus. 

Hfi>ii>n(il  Adnunistmlnr.  Heiiion  l.\ 

I  IK  Dm    (H)-Ml~'t  Filf(i  (f-.i-OU,  8.45  am| 

BILLING  COOE  6960-50-P 

ENVIRONMENTAL  PROTECTION 

AGENCY 

[OPP-30493;  FR 1-6498-61 

Pesticide  Products;  Registration 
Applications 

agency:  Environmental  Protection 

Agency  (EPA) 

ACTION:  Notice^ 

SUMMARY:  This  notice  announces  receipt 
of  applications  to  register  pesticide 
products  containing  new  active 
ingredients  not  included  in  any 
previously  registered  products  pursuant 
to  the  provisions  of  section  .Mc)(4)  of  the 
Federal  Insecticide.  Fungicide,  and 
Rodenticide  Act  (FIFRA).  as  amended. 
DATES:  Written  comments,  identified  by 
the  docket  (.ontrol  number  OPP-:U)493. 
must  be  received  on  or  before  luly  6. 
2000 

ADDRESSES:  Comments  mav  be 

submitted  by  mail,  electronically,  or  in 
()erson.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  1.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  hv  EPA.  it  is  imperative 
that  you  identify  docket  control  number 
()PP-:U)493  in  the  subject  line  on  the 
first  page  of  your  response. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Linda  Mollis.  Biopesticides  and 
Pollution  Prevention  Division  (7511C). 
Office  of  Pesticide  Programs. 
Environmental  Protection  Agenc:y.  Ariel 
Rios  Bldg.,  1200  Pennsylvania  Ave.. 
N\V.,  Washington,  DC  20460.  Office 
localicm,  telephone  number,  and  e-mail 
address:  Rm.  910W49.  CM  #2.  1921 
lefferson  Davis  Hwy..  Arlington.  VA 
22202;  telephone  number:  703-308- 
8733;  e-mail:  hollis.linda@epa.gov. 


SUPPLEMENTARY  INFORMATION: 
I.  General  Information 

.-\  Does  This  Action  Apply  to  Me^ 

You  may  1h>  affected  by  this  action  if 
you  are  an  agric:ultural  produc:er.  food 
manufacturer,  or  pestic:ide 
manufacturer.  Potentially  affected 
c.ategories  and  entities  may  include,  but 
are  not  limited  to: 


Examples 

Categories 

NAICS 
codes 

of  poten- 
tially af- 
fected enti- 
ties 

Industry 

111 

Crop  pro- 
duction. 

112 

Animal 
produc- 
tion 

311 

Food  man- 
ufactur- 
ing 

32532 

Pesticide 
manu- 
factunng. 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  bv  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codecs  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  ac^tion  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applic.ability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  "FOR  FURTHER 
INFORMATION  CONTACT," 

B  How  Can  1  Get  Additional 
Information,  Including  Copies  of  This 
Document  and  Other  Related 
Documents:" 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
dcjcument,  on  the  Home  Page  select 
"Laws  and  Regulations"  and  then  look 
up  the  entry'  for  this  document  under 
the  "Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPP-30493.  The  official  record  consists 
of  the  documents  specifically  referenced 
in  this  action,  any  public  comments 
received  during  an  applicable  comment 


period,  and  other  information  related  to 
this  action,  including  any  information 
claimed  as  confidential  business 
information  (CBI).  This  official  record 
includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB).  Rm.  119,  Crystal  Mall 
#2.  1921  Jefferson  Davis  Hwy., 
Arlington,  VA,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is (703)  305-5805. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  number  OPP-30493  in  the 
subject  line  on  the  first  page  of  your 
response. 

1.  By  mail.  Submit  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs 
(GPP),  Enviromnental  Protection 
Agency,  Ariel  Rios  Bldg.,  1200 
Permsylvania  Ave.,  NW.,  Washington, 
DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs  (GPP),  Environmental 
Protection  Agency,  Rm.  119,  Crystal 
Mall  #2,  1921  Jefferson  Davis  Highway, 
Arlington,  VA.  The  PIRIB  is  open  from 
8:30  a.m  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
PIRIB  telephone  niunber  is  (703)  305- 
5805. 

3.  Electronically.  You  may  submit 
your  comments  electronically  by  e-mail 
to:  "opp-docket@epa.gov,"  or  you  can 
submit  a  computer  disk  as  described 
above.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Avoid  the  use  of  special  characters 
and  any  form  of  encryption.  Electronic 
submissions  will  be  accepted  in 
WordPerfect  6.1/8.0  or  ASCII  file 
format.  All  comments  in  electronic  form 
must  be  identified  by  docket  control 
number  OPP-30493.  Electronic 
comments  may  also  be  filed  online  at 
many  Federal  Depository  Libraries. 


D.  How  Should  I  Handle  CBI  that  I  Want 
to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  conmient  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  considt  the  person  identified 
under  "FOR  FURTHER  INFORMATION 
CONTACT." 

E.  What  Should  I  Consider  as  I  Prepare 
My  Commen  ts  for  EPA  ? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1 .  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  Eissumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternative  ways  to  improve 
the  registration  activity. 

7.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

8.  To  ensure  proper  receipt  by  EPA, 
be  suie  to  identify  the  docket  control 
nimiber  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 
name,  date,  and  Federal  Register 
citation. 

n.  Registration  Applications 

EPA  received  applications  as  follows 
to  register  pesticide  products  containing 
active  ingredients  not  included  in  any 
previously  registered  products  pursuant 
to  the  provision  of  section  3(c)(4)  of 
FIFRA.  Notice  of  receipt  of  these 
applications  does  not  imply  a  decision 
by  the  Agency  on  the  applications. 


Products  Containing  Active  Ingredients 
Not  Included  in  Any  Pre\iously 
Registered  Products 

1.  File  Symbol:  72898-E.  Applicant: 
BioTEPP,  Inc..  177.  71e  Street  East, 
Charlesbourg,  QC,  Canada  Gil  1H4. 
Product  Name:  Virosoft  cp".  Microbial 
pesticide.  Active  ingredient:  Cvdia 
pomonella  Granulosis  Virus  at  0.16%. 
Proposed  classification/Use:  For  control 
of  the  codling  moth  on  apple  trees. 

2.  File  Symbol:  72898-R.  Applicant 
BioTEPP,  Inc..  177,  71e  Street  East, 
Charlesbourg,  QC,  Canada  Gil  1H4. 
Product  Name:  Virosoft  b**.  Microbial 
pesticide.  Active  ingredient:  Mamestra 
configurata  Nuclearpolyhedrosis  Virus 
at  0.16%.  Proposed  classification/Use: 
For  control  of  the  berttha  armyworm  on 
canola. 

Authority:  7  U.S.C.  136. 

List  of  Subjects 

Environmental  protection.  Pesticides 
and  pests. 

Dated:  May  23.  2000. 
Janet  L.  Andersen, 

Director.  Biopesticides  and  Pollution 
Prevention  Division.  Office  of  Pesticide 
Programs. 

[PR  Doc.  00-14185  Filed  6-5-00;  8:45  am] 

BILUNG  COOE  6S60-40-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 


[FRL-6709-6] 

Policy  or  ReguMory  FlexttriHty  as 
Incentive  for  Improved  Environmental 
Performance  at  Laboratories 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTKM:  Notice;  request  for  information 

under  Project  XL  and  Labs21 — 

Flexibility  needs  under  environmental 

policies  or  regulations  that  affect 

laboratories. 

SUMMARY:  EPA  solicits  information  from 
laboratories  on  cases  where  flexibility 
under  environmental  policies  or 
regulations  could  residt  in  improved 
environmental  performance.  The 
Agency  will  use  this  information  in  an 
assessment  of  whether  to  provide 
flexibility  through  Project  XL  to 
laboratories  who  participate  in  the 
emerging  Labs21  program.  EPA  also 
seeks  candidate  laboratories  to 
participate  in  a  pilot  project  cormected 
with  this  effort. 

DATES:  The  period  for  the  solicitation  is 
open-ended,  although  responders  are 
requested  to  reply  by  July  6,  2000. 
ADDRESSES:  Responders  to  Section  IV  of 
this  Federal  Register  Notice  should 
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address  correspondence  to;  Nina 
Bonnelycke.  Mail  Code  1802,  US  EPA. 
Ariel  Rios  Building.  1200  Pennsylvania 
Ave..  N.W.,  Washington.  D.C.  20460. 
Responders  may  also  send  information 
via  email  to  bonnelyckf  ninu'&epa  f^nv 
FOR  FURTHER  INFORMATION  CONTACT:  For 
specific  information  on  regulatory  relief 
for  laboratories  under  Project  XL  or  for 
general  information  on  Project  XL. 
please  contact  Nina  Bonnelycke  at  the 
above  addresses  or  at  202-260-3344. 
For  more  information  on  EPAs  Labs21 
program,  please  contact  Phil  Wirdzek  at 
Mail  Code  3204.  U.S.  EPA.  Ariel  Rios 
Building.  1200  Pennsylvania  Ave.. 
N.W..  Washington.  DC.  20460,  phone: 
202-564-2094.  email: 
wirdzek.phil@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Through  its  Office  of  Administration 
and  Resources  Management.  EPA  is 
planning  to  establish  a  voluntary 
initiative  to  improve  laboratory 
environmental  performance  through 
energy-  and  water-efficiency.  This 
initiative,  named  Laboratories  for  the 
21st  century  or  Labs21.  evolved  from 
the  Agency's  recent  efforts  to  improve 
the  enviroiunental  performance  of  its 
own  laboratories.  As  part  of  developing 
the  Labs21  program,  the  Agency  is 
exploring  what  incentives,  if  any.  might 
prompt  laboratories  to  participate  in  the 
new  program.  Preliminary  contacts  with 
industry  representatives  indicate  that 
regulatory  relief  from  environmental 
regulations  might  be  one  such  incentive. 
Other  examples  include  awards  and 
recognition  or  data  sharing  on 
enviroiunental  management  practices. 
Since  Project  XL  is  an  existing  EPA 
program  for  providing  relief  from 
environmental  regulations  or 
programmatic  requirements,  the  Agency 
is  exploring  using  XL  as  a  way  to  offer 
this  type  of  flexibility  to  Labs21 
participants 

n.  Lal»21  and  Proiect  XL 

A.  Labs21  Overview 

EPA  recently  implemented  changes  at 
its  Ann  Arbor.  Michigan,  laboratory  that 
will  accomplish  the  following:  Reduce 
annual  electricity  demand  by  68 
percent,  reduce  annual  water 
consumption  by  80  percent,  produce 
energy  and  water  savings  that  will 
reduce  the  laboratory's  annual  utility 
bill  by  74  percent,  and  recoup  the  cost 
of  the  associated  equipment  upgrades 
within  8  years. 

The  Agency  is  currently 
implementing  comparable  modifications 
at  many  of  its  other  laboratories  and  is 
expecting  similar  results.  Based  on  its 


experience  with  its  own  facilities.  EPA 
is  exploring  whether  to  develop  a 
national  voluntar>'  initiative,  referred  to 
as  Labs21,  to  encourage  similar 
improvements  at  laboratories 
throughout  the  U.S. 

As  part  of  developing  Labs21,  EPA 
held  an  initial  planning  meeting  on 
September  9,  1999,  to  discuss  the 
emerging  program  with  interested 
parties.  (Conference  information  is 
available  at  http://www.epa.gov/Iabs21 
century)  At  this  meeting.  EPA 
presented  its  first-year  objectives  for 
Labs21.  which  are  to:  Establish 
procedures  laboratory  owners  and 
operators  can  use  to  evaluate  the  energy- 
and  water-efficiency  of  their 
laboratories,  define  the  participation 
requirements  for  a  Labs21  laboratory, 
provide  opportunities  to  exchange 
information  on  laboratory  energy-  and 
water-efficiency  (e.g..  conferences, 
newsletters,  or  websites),  identify, 
promote,  and  replicate  demonstration 
projects  to  facilitate  market  acceptance 
of  advanced  energy-and  water-efficient 
technologies,  and  establish  award 
criteria  for  recognizing  Labs21 
participants. 

EPA  is  continuing  to  work  with  a 
group  of  laboratories,  including  the 
National  Renewable  Energy  Laboratory 
and  the  Lawrence  Berkeley  National 
Laboratory  to  flesh  out  the  program 
further.  Interested  parties  should 
contact  EPA  as  indicated  above. 

B  Project  XL  Overview 

One  possible  means  of  adding  a 
flexibility  component  to  Labs21  might 
be  Project  XL.  Project  XL  is  an  existing 
EPA  program  specifically  designed  to 
offer  flexibility  on  an  experimental 
basis,  and  it  has  both  a  continuing 
mission  and  experience  in  granting 
flexibility  from  enviroiunental 
regulations,  including  regulations  that 
affect  laboratories. 

EPA  launched  Project  XL 
— "excellence  and  Leadership" — on 
March  16,  1995.  as  a  central  part  of  its 
effort  to  reinvent  environmental 
protection.  (See  60  FR  27282;  May  23. 
1995  )  Project  XL  gives  individual 
private  and  public  regulated  entities  the 
opportunity  to  develop  their  own  pilot 
projects  wherein  the  Agency  provides 
targeted  flexibility  in  exchange  for 
improved  environmental  performance. 
EPA  intends  to  use  Project  XL  and  other 
related  efforts  to  test  innovative 
.strategies  for  reducing  the  regulatory 
burden  and  promoting  economic  growth 
while  achieving  better  environmental 
and  public  health  protection.  Through 
this  testing.  EPA  can  investigate 
approaches  or  legal  interpretations  that 
depart  from  or  are  even  inconsistent 


with  longstanding  Agency  practices,  as 
long  as  those  interpretations  meet  the 
general  mandate  of  the  statutes  the 
Agency  is  charged  with  implementing. 

To  participate  in  XL.  interested 
parties  must  develop  a  proposal  that 
satisfies  a  number  of  criteria,  including 
criteria  for  superior  environmental 
performance,  transferability,  and 
stakeholder  involvement.  In  the 
evaluation  of  environmental 
performance  under  XL.  EPA  seeks 
superior  performance  both  in  areas 
under  existing  EPA  jurisdiction  such  as 
waste  handling,  air  emissions,  or 
effluent  treatment,  as  well  as  through 
environmental  innovations  in  fields  as 
diverse  as  data  monitoring  and  reporting 
or  product  stewardship. 

As  of  December  1999.  31  projects 
have  met  the  XL  criteria  and  are  in 
various  stagfes  of  development  and 
implementation.  Sixteen  (16)  new 
proposals  are  in  review.  For  more 
information  about  the  XL  program.  XL 
criteria,  or  about  specific  XL  projects 
underway,  please  refer  to  http:// 
www.epa.gov/proiectx}  or  contact  EPA 
as  indicated  above  under  For  Further 
Information  Contact. 

C.  Existing  XL  Project  Investigates 
Regulatory  Flexibility  for  Laboratories 

The  XL  program  has  an  existing 
project,  the  New  England  Universities 
Laboratories  XL  Project  (NE  Labs),  to 
replace  certain  federal  and  state 
hazardous  waste  regulations  with  an 
Environmental  Management  Plan 
tailored  to  university  labs.  (This  project 
is  described  in  more  detail  on  the  XL 
website  at  http://www.epa.gov/ 
projectxl/nelabs/index.htm.) 

The  conflict  for  universities  that  this 
project  works  to  address  is  that  while 
hazardous  waste  regulations  are 
typically  directed  toward  large-scale 
industrial  processes,  academic  and 
teaching  laboratories  typically  use  only 
small  amounts  of  hazardous  chemicals. 
This  XL  project  focuses  on  two  specific 
environmental  management  problems 
caused  by  application  of  the  waste 
management  regulations  to  university 
settings:  premature  hazardous  waste 
determination  and  inefficient  collection 
of  wastes  from  satellite  locations. 
Premature  hazardous  waste 
determination  occurs  when  university 
workers,  in  an  attempt  to  adhere  to 
hazardous  waste  regulations,  discard 
used  materials  as  "hazardous  wastes" 
without  knowledge  of  the  university's 
options  for  recycling  and  reuse.  The 
result  is  that  the  university  must 
dispose  of  an  unnecessarily  large 
volume  of  reusable  materials  each  year, 
meaning  that  the  regulations  in  effect 
curb  the  effectiveness  of  the  university's 


recycling  program.  In  a  similar  vein,  the 
3-day  satellite  acciunulation 
requirements  under  hazardous  waste 
management  regulations  force 
university  environmental  managers  to 
pick  up  and  transport  wastes  on  a 
frequent  but  unpredictable  basis.  The 
XL  project  gives  participating 
universities  the  latitude  to  explore  how 
to  replace  the  broad-brush  hazardous 
waste  regulations  that  cause  these 
inefficiencies  with  a  more  targeted, 
effective  environmental  management 
system. 

It  is  this  type  of  tradeoff  between 
regulatory  relief  and  improved 
environmental  performance  that  the 
Agency  hopes  to  capture  in  the  Labs21 
program,  and  EPA's  expectation  is  that 
the  experience  the  XL  program  has 
gained  through  running  the  NE  Labs  XL 
project  and  other  similar  projects  can 
assist  EPA  in  stnictiu-ing  a  flexibility 
component  for  Labs21. 
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m.  Definition  of  "Laboratory" 

For  purposes  of  this  Federal  Register 
notice,  the  term  "laboratory"  includes 
research,  academic  or  industrial 
laboratories.  This  definition  extends  to 
facilities  that  generate  product  in 
commercial  quantities  in  addition  to 
facilities  whose  principal  output  is 
research,  analysis,  or  products 
manufactured  for  R&D  or  other 
investigatory  purposes. 

IV.  Information  Sought  By  EPA 

A.  Types  of  Flexibility  Needed  Bv 
Laboratories 

In  today's  notice.  EPA  is  asking 
laboratories  to  identify  specific 
examples  of  environmental  regulations 
or  policies  under  which  the  benefit  to 
the  environment  appears  to  be  small 
compared  to  the  implementation  burden 
faced  by  the  affected  lab.  The  previous 
section  describes  a  case  where 
university  laboratories  felt  they  could 
obtain  superior  environmental 
performance  by  implementing  their  own 
environmental  control  plan  instead  of 
continuing  compliance  with  existing 
hazardous  waste  regulations.  Other 
examples  may  exist,  for  instance,  there 
may  be  air  emission  or  water  treatment 
standards  that,  for  whatever  reason,  fail 
to  achieve  their  environmental 
objectives  when  applied  to  laboratory 
settings.  The  Agency  will  use  feedback 
received  through  this  Notice  to  guide  its 
assessment  of  whether  to  offer  a 
flexibility  component  in  the  new  Labs21 
program. 

In  addition,  the  Agency  today  is 
asking  laboratories  to  identify  any 
regulations  or  policies  issued  by  other 
federal  agencies  where  the  benefit  to  the 


environment  appears  to  be  small 
compared  to  the  implementation  burden 
faced  by  the  affected  lab.  Examples  of 
federal  agencies  with  jurisdiction  over 
laboratories'  environmental 
performance  include  the  Food  and  Drug 
Administration  or  the  Department  of 
Transportation.  The  feedback  EPA 
receives  will  help  the  Agency  assess  the 
need  to  coordinate  with  other  federal 
agencies  regarding  flexibility  for 
laboratories. 

B.  Laboratories  Interested  in 
Participating  in  a  Pilot  Project 

Through  today's  notice,  EPA  requests 
contact  with  laboratories  that  want  to 
participate  in  an  XL  project  to  grant 
flexibility  as  part  of  die  Labs21  program. 
These  candidates,  referred  to  as 
"sponsors"  imder  XL,  shoidd  be 
interested  in  obtaining  regulatory  or 
programmadc  flexibility  for  their  lab. 
should  have  some  specific  ideas 
concerning  requirements  that  EPA 
shoidd  consider  waiving,  or  should 
have  broad  knowledge  of  the  regulatory 
obstacles  to  environmental  performance 
that  laboratories  face. 

Through  participating,  sponsors  will 
not  only  have  a  chance  to  secure 
regulatory  or  programmatic  relief  for 
their  facilities,  but  will  also  have  an 
opportunity  to  shape  the  dialogue 
between  laboratories  and  EPA  on  how  to 
maximize  environmental  performance  at 
labs. 

Dated:  May  22,  2000. 
Jay  Benforado, 

Acting  Associate  Administrator.  Office  of 

Policy  and  Reinvention. 

|FR  Doc.  00-14183  Filed  6-5-00;  8:45  am] 
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EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 

RIN  3046-AA58 

Agency  Information  Collection 
Activities:  Submission  for  0MB  Review 

AGENCY:  Equal  Employment 
Opportunity  Commission. 
ACTION:  Final  notice  of  submission  for 
0MB  review. 

SUMMARY:  In  accordance  with  the 
P&perwork  Reduction  Act  of  1995.  the 
Equal  Employment  Opportunity 
Commission  (EEOC)  hereby  gives  notice 
that  it  has  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  a 
request  for  an  extension  of  the  existing 
collection  requirements  under  29  CFR 
1625.22,  Waivers  of  rights  and  claims 
under  the  ADEA.  The  Commission  has 


requested  an  extension  of  an  existing 

collection  as  listed  below. 

DATES:  Written  comments  on  this  notice 

must  be  submitted  on  or  before  July  6. 

2000. 

ADDRESSES:  The  Request  for  Clearance 
(SF  83-1).  supporting  statement,  and 
other  documents  submitted  to  0MB  for 
review  may  be  obtained  frtjm:  Sherman 
McDaniel,  Jr..  EEOC  Clearance  Officer. 
1801  L  St.,  NW.,  Washington.  DC  20507. 
Send  comments  regarding  any  aspect  of 
the  information  collection  to  Frances  M. 
Hart,  Executive  Officer,  Executive 
Secretariat,  Equal  Employment 
Opportunity  Commission,  10th  Floor. 
1801  L  Streiet,  NW.,  Washington.  DC 
20507.  and  to  the  Office  of  Information 
and  Regulatory  Affairs.  Attention: 
Danny  Werfel.  Desk  Officer  for  the  U.S. 
Equal  Employment  Opportimity 
Commission.  Office  of  Management  and 
Budget.  725  17th  Street,  NW..  Room 
10235.  New  Executive  Office  Building. 
Washington.  DC  20503,  Comments  may 
be  electronically  mailed  to 
DWERFEL@OMB.EOP.GOV. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joseph  N.  Clear\',  Assistant  Legal 
Counsel.  Office  of  Legal  Counsel,  at 
(202)  663^647  or  TTY  (202)  663-7026. 
This  notice  is  also  available  in  the 
following  formats;  large  print,  braille, 
audio  tape  and  electronic  file  on 
computer  disk.  Requests  for  this  notice 
in  an  alternative  format  should  be  made 
to  the  Publications  Center  at  1-800- 
669-3362. 

SUPPLEMENTARY  INFORMATION:  The  Equal 
Employment  Opportunity'  Commission 
(EEOC)  enforces  the  ADEA  of  1967.  as 
amended.  29  U.S.C.  621  et  seq..  which 
prohibits  discrimination  against 
employees  and  applicants  for 
employment  who  are  age  40  or  older. 
Congress  amended  the  ADEA  bv 
enacting  the  Older  Workers  Benefit 
Protection  Act  of  1990  (OWBPA).  Public 
Law  101-433.  104  Stat.  983  (1990),  to 
clarify  the  prohibitions  against 
discrimination  on  the  basis  of  age.  In 
Title  II  of  OWBPA.  Congress  addressed 
waivers  of  rights  and  claims  under  the 
ADEA.  amending  section  7  of  the  ADEA 
by  adding  a  new  subsection  (f).  29 
U.S.C.  626(f).  The  provisions  of  Title  II 
of  OWBPA  do  require  employers  to 
provide  certain  information  to 
employees  (but  not  to  EEOC)  in  WTiting. 
The  regulation  at  29  CFR  1625.22 
reiterates  those  requirements. 

The  EEOC  seeks  extension  without 
change  of  the  information  collection 
requirements  contained  in  this 
recordkeeping  regulation.  On  March  24. 
2000.  the  Commission  published  a  60- 
Day  Notice  informing  the  public  of  its 
intent  to  request  an  extension  of  the 
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informational  requirtMniint.s  from  the 
Office  of  Management  and  Budget.  6.S 
FR  15907  No  comments  were  ret;eived. 

Collection  Title  Informational 
requirements  under  Title  II  of  the  Oldt^r 
Workers  Benefit  I'rott^ction  Act  of  1990 
(OVVBPA),  29(;F'Rf'art  ltJ25 

Form  \'iimbef  None. 

Frequt'niv  of  Ht' port  None  re<iuired 

OMB  Control  So    304f>-0042 

Tvpe  of  Respondent:  Business,  state  or 
local  governments,  not  for  profit 
institutions. 

Descnptii)n  of  the  Affected  Public: 
Any  employer  with  20  or  more 
employees  that  seeks  waiver  agreements 
in  cionnection  with  exit  incentive  or 
other  employment  termination 
programs. 

Responses:  13.713. 

Reporting  Hours:  41,1 39. 

\'u  mber  of  Form  s:  None. 

Abstract:  This  requirement  does  not 
involve  record  keeping.  It  consists  of 
providing  adequate  information  in 
waiver  agreements  offered  to  a  group  or 
class  of  porsims  in  connection  with  a 
Program,  to  satisf\'  the  requirements  of 
the  OWBPA. 

Burden  Statement:  There  is  no 
reporting  requirement  nor  additional 
record  keeping  associated  with  this  rule. 
The  only  paperwork  burden  involved  is 
the  inclusion  of  the  relevant  data  in 
waiver  agreements.  The  rule  applies 
only  to  those  employers  who  have  20  or 
more  employees  and  who  offer  waivers 
to  a  group  or  class  of  employees  in 
connection  with  a  Program 

Datf-d   May  U.  2000. 

For  the  (lommission. 
Ida  L.  Castro. 
(.'h(iinMin}(in 

IKKDiK    1)()-141()4  Hl.ni  ti-.-i-OO.  8  45  rtnil 
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EQUAL  EMPLOYMErfT  OPPORTUNITY 
COMMISSION 

RIN  3046-AA45 

Agency  Information  Collection 
Activities:  Sut>nilssion  for  OMB  Review 

agency:  Equal  Employment 
Opportunity  (Commission 
ACTION:  Final  notice  of  submission  for 
OMB  review. 


SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  the 
Equal  Employment  Opportunity 
Commission  (EEOCil  hereby  gives  notice 
that  it  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  a 
request  for  an  extension  of  the  existing 
collection  requirements  under  29  C.VR 
1602,  Recordkeeping  and  Reporting 


Requirements  under  Title  VII  and  the 
AD.A.  The  Commission  has  requested  an 
extension  of  an  existing  collection  as 
listed  below. 

DATES:  Written  comments  on  this  final 
notic;e  must  be  submitted  on  or  before 
lulv  ti.  2000. 

ADDRESSES:  The  Request  for  Clearance 
(SF  83-1).  supporting  statement,  and 
other  documents  submitted  to  OMB  for 
review  may  be  obtained  from:  Sherman 
McDaniel.'ir..  EEOC  CMearance  Officer. 
1801  L  .Street.  NW.  Washington.  DC 
20507.  Send  comments  regarding  any 
aspect  of  the  information  collection  to 
Frances  M.  Hart.  Executive  Officer. 
Executive  Secretariat.  Equal 
Employment  Opportunity  Commission, 
10th  Floor.  1801  L  Street'.  NW. 
Washington.  DC  20507  and  to  the  Office 
of  Information  and  Regulatory  Affairs. 
Attention:  Danny  Werfel.  Desk  Officer 
for  the  U.S.  Equal  Employment 
Opportunity  Commission.  Office  of 
Management  and  Budget.  725  17th 
Street,  NW.  Room  10235,  New 
Executive  Office  Building.  Washington. 
DC  20503  or  electronically  mailed  to 
DWERFELeOMB.EOP.CrdV. 

FOR  FURTHER  INFORMATK)N  CONTACT: 

Nicholas  M.  Inzeo,  Deputy  Legal 
Counsel.  Thomas  ].  Schlageter.  Assistant 
Legal  Counsel,  or  Stephanie  D.  Gamer. 
Senior  Attorney,  at  (202)  663-^670  or 
TDD  (202)  663-7026.  This  notice  is  also 
available  in  the  following  formats:  large 
print,  braille,  audio  tape  and  electronic 
file  on  computer  disk.  Requests  for  this 
notice  in  an  alternative  format  should  be 
made  to  the  Publications  Center  at  1- 
800-669-3362. 

SUPPLEMENTARY  INFORMATION:  A  notice 
that  EEOC  would  be  submitting  this 
re(juest  was  published  in  the  Federal 
Register  on  March  21,  2000.  allowing 
for  a  60-day  public  comment  period.  No 
commentators  responded. 

Tvpe  of  Review:  Extension — No 
change. 

Collection  Title:  Recordkeeping  and 
Reporting  under  Title  Vll  and  the  ADA. 

Form  \o    None. 

Frequency  of  Report:  Other. 

Type  of  Respondent  Employers  with 
15  or  more  employees. 

Description  of  Affected  Public: 
Employers  with  15  or  more  employees 
are  subject  to  Title  VII  and  the  ADA. 

Responses:  62 7 .000. 

Reporting  Hours:  None. 

Federal  (^ost:  None. 

S'umber  of  Forms:  None. 

Ahstmct:  Section  709  of  Title  VII,  42 
use.  2000e  and  section  107(a)  of  the 
ADA.  42  use.  12117  require  the 
Commission  to  establish  regulations 
pursuant  to  which  employers  subject  to 


those  Acts  shall  make  and  preserve 
c:ertain  records  to  assist  the  EEOC  in 
assuring  compliance  with  the  Acts' 
nondiscrimination  requirements  in 
employment. 

This  is  a  recordkeeping  requirement. 
Any  of  the  records  maintained  which 
are  subsequently  disclosed  to  the  EEOC 
during  an  investigation  are  protected 
from  public  disclosure  by  the 
confidentiality  provisions  of  section 
706(b)  and  70'9(e)  of  Title  Vll.  by 
incorporation,  section  107(a)  of  the 
ADA. 

Burden  Statement:  The  EEOC 
estimates  that  there  will  be  no  increased 
burden  on  employers.  All  employers 
subject  to  Title  VII  are  also  subject  to  the 
ADA,  and  the  same  EEOC  records 
retention  requirements  are  applicable  to 
both.  As  all  employers  with  15  or  more 
employees  are  already  required  by  the 
EEOC's  Title  VII  regulations  on 
recordkeeping  to  maintain  the  same 
records,  and  the  extension  does  not 
require  reports  or  the  creation  or 
maintenance  of  new  documents,  there  is 
no  increased  burden. 

Dated:  May  1,  2000. 

For  the  Commission. 
Ida  L.  Castro, 
Chairwoman. 
|FR  Doc.  00-14105  Filed  fi-.S-OO;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

[CC  Docket  No.  92-237;  DA  00-1219] 

Next  Meeting  of  the  North  American 
Numbering  Council 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Notice. 


SUMMARY:  On  lune  2.  2000.  the 
Commission  released  a  public  notice 
announcing  the  lune  20  and  21.  2000, 
meeting  and  agenda  of  the  North 
American  Numbering  Council  (NANC). 
The  intended  effect  of  this  action  is  to 
make  the  public  aware  of  the  NANC's 
next  meeting  and  its  agenda. 
FOR  FURTHER  INFORMATION  CONTACT: 
leannie  Grimes  at  (202)  418-2320  or 
jgrimes@fcc.gov.  The  address  is: 
Network  Services  Division,  Common 
Carrier  Bureau.  Federal 
Communications  Commission,  The 
Portals,  445  12th  Street.  SW.  Suite 
6A320,  Washington,  DC  20554.  The  fax 
number  is:  (202)  418-2345.  The  TTY 
number  is:  (202)  418-0484. 
SUPPLEMENTARY  INFORMATION:  Released: 
June  2,  2000. 


The  North  American  Numbering 
Council  (NANC)  has  scheduled  a 
meeting  to  be  held  Tuesday,  June  20, 
2000,  from  8:30  a.m.  until  5:00  p.m., 
and  on  Wednesday,  June  21,  from  8:30 
a.m.  until  12  noon.  The  meeting  will  be 
held  at  the  Federal  Communications 
Commission,  Portals  II,  445  12th  Street. 
SW.  Room  TW-C305.  Washington,  DC. 

This  meeting  is  open  to  members  of 
the  general  public.  The  FCC  will 
attempt  to  accommodate  as  many 
participants  as  possible.  The  public  may 
submit  written  statements  to  the  NANC. 
which  must  be  received  two  business 
days  before  the  meeting.  In  addition, 
oral  statements  at  the  meeting  by  parties 
or  entities  not  represented  on  the  NANC 
will  be  permitted  to  the  extent  time 
permits.  Such  statements  will  be  limited 
to  five  minutes  in  length  by  any  one 
party  or  entity,  and  requests  to  make  an 
oral  statement  must  be  received  two 
business  days  before  the  meeting. 
Requests  to  make  em  oral  statement  or 
provide  written  comments  to  the  NANC 
should  be  sent  to  Jeannie  Grimes  at  the 
address  under  FOR  FURTHER  INFORMATION 
CONTACT,  stated  above. 

Proposed  Agenda — Tuesday,  June  20, 
2000 

1.  Approval  of  May  23-24,  2000 
meeting  minutes. 

2.  North  American  Numbering  Plan 
Administration  (NANPA)  Report.  Status 
of  reporting  form,  and  data  entry 
mechanisms  (Numbering  Resource 
Optimization  Report  and  Order  {NRO 
R&-0].  CC  Docket  99-200,  paragraphs  52 
and  53);  NANP  exhaust  (without 
pooling)  projections. 

3.  Nortn  American  Numbering  Plan 
Administration  (NANPA)  Oversight 
Working  Group  Report. 

4.  Numbering  Resource  Optimization 
(NRO)  Working  Group  Report.  NARUC 
review  of  Uniform  Definitions  (NRO 
R60  paragraphs  14  and  36);  status  of 
UNP  impact  (paragraph  231),  and  status 
of  fees  for  reserved  numbers  (paragraph 
25). 

5.  Industry  Numbering  Committee 
(INC)  Report.  Status  of  Thousand  Block 
Pooling  Administrator  guidelines. 

6.  Ad  Hoc  Voluntary  UNP  Study 
Group  Report.  Status  of  Business  Rule 
Model. 

7.  Local  Number  Portability 
Administration  (LNPA)  Working  Group 
Report.  Wireless  Number  Portability 
Subcommittee  report,  and  updates  on 
Wireless  Wireline  Integration;  Problem 
Identification  Management  (PIM); 
NPAC/SMS  release  status,  and  Slow 
Horse. 

8.  Number  Pooling  Issue  Management 
Group  (IMG)  Report.  Update  on 
development  of  thousands-block 


pooling  administration  technical 
requirements  [NRO  R60  paragraph 
155). 

9.  Limited  Liability  Corporations 
(LLCs)  and  Number  Portability 
Administration  Centers  (NPAC)  activity 
update 

10.  North  American  Billing  and 
Collection  update.  Wednesday.  June  24, 
2000 

11.  Steering  Group  Report. 

12.  Presentation  by  U  S  West  on  new 
NANP  Expansion  recommendation. 

13.  Cost  Recovery  Working  Group 
Report.  Confirm  appointment  of  co- 
chair. 

14.  NANC  Discussion  Group  on 
charging  for  telephone  numbers.  Status 
of  pricing  comments  and  replies  [NRO 
flfi-O  paragraph  251). 

15.  Discussion  of  proposed 
assignment  to  a  NANC  Issue 
Management  Group  to  examine 
numbering  resource  demand  from  new 
services  (e.g.,  unified  messaging 
services). 

16.  Public  participation  (5  minutes 
each,  if  any). 

17.  Other  Business. 

18.  Action  Items  and  Decisions 
Reached. 

Federal  Communications  Commission. 
Diane  Griffin  Harmon, 

Deputy  Chief,  Network  Services  Division, 
Common  Carrier  Bureau. 

[FR  Doc.  00-14282  Filed  6-5-00;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Sunshine  Act  Meeting 

June  1.  2000. 

Open  Commission  Meeting,  Thursday, 
June  8,  2000 

The  Federal  Communications 
Commission  will  hold  an  Open  Meeting 
on  the  subjects  listed  below  on 
Thursday,  June  8,  2000,  which  is 
scheduled  to  commence  at  9:30  a.m.  in 
Room  TW-C305.  at  445  12th  Street,  SW, 
Washington,  DC. 

Item  Xo..  Bureau,  and  Subject 

1 — Office  of  General  Counsel — Title: 
Statement  of  Policy  on  Establishing  a 
Government-to-Government  Relationship 
with  Indian  Tribes.  Summary:  The 
Commission  will  consider  a  Statement  of 
Policy  reaffirming  the  Commission's 
commitment  to  the  principles  of  Indian 
sovereignty  and  the  federal  trust 
responsibility. 

2 — Common  Carrier— Title:  Federal-State 
Joint  Board  on  Universal  Ser\'ice; 
Promoting  Deployment  and  Subscribership 
in  Unserved  and  Underserved  Areas, 
Including  Tribal  and  Insular  Areas  (CC 


Docket  No.  96-45);  and  Western  Wireless 
Corporation.  Crow  Resenation  in  .Montand. 
Smith  Bagley.  Inc.:  Cheyenne  Ri\er  Sioux 
Tribe  Telephone  Authority:  Western 
Wireless  Corporation.  Wyoming:  Cellco 
Partnership  d/b/a  Bell  .\tlantit:  Mobile. 
Inc.;  Petitions  for  Designation  as  an  Eligible 
Telecommunications  Carrier  and  for 
Related  Waivers  to  Provide  L'ni\ersal 
Service.  Summary:  The  Commission  will 
consider  a  12th  Report  and  Order  and 
Memorandum  Opinion  and  Order  that 
addresses  access  to  telephone  service 
within  American  Indian  and  .Maska  .Native 
tribal  communities  and  the  Commission's 
jurisdiction  under  Section  214  of  the 
Communications  Act  of  1934. 

3 — Wireless  Telecommunications — Title: 
Extending  Wireless  Telecommunications 
Services  to  Tribal  Lands  (V\T  Docket  No. 
99-266).  Summary:  The  Commission  will 
consider  a  Report  and  Order  and  Further 
Notice  of  Proposed  Rule  Making  aimed  at 
expanding  wireless  services  on  tribal 
lands. 

4 — International — Title:  Review  of 

Commission  Consideration  of  .Applications 
under  the  Cable  Landing  License  .Act. 
Summary:  The  Commission  will  consider  a 
Notice  of  Proposed  Rule  Making 
concerning  proposals  to  streamline  the 
Commission's  process  for  licensing 
submarine  cables. 

5 — Office  of  Engineering  and  Technology — 
Title:  Amendment  of  Parts  2  and  95  of  the 
Commission's  Rules  to  Create  a  Wireless 
Medical  Telemetry  Service  (ET  Docket  No 
99-255  and  PR  Docket  No.  92-235). 
Summary:  The  Commission  will  consider  a 
Report  and  Order  to  allocate  spectrum  on 
a  primary  basis  for  medical  telemetr\- 
equipment,  and  to  establish  rules  for  a  new 
wireless  medical  telemetry  sen'ice. 

Additional  information  concerning 
this  meeting  may  be  obtained  from 
Maureen  Peratino  or  Davis  Fiske.  Office 
of  Media  Relations,  telephone  number 
(202)  418-0500;  TTY  (202)  418-2555. 

Copies  of  materials  adopted  at  this 
meeting  can  be  purchased  from  the 
FCC's  duplicating  contractor. 
International  Transcription  Services. 
Inc.  (ITS.  Inc.)  at  (202)  857-3800:  fax 
(202)  857-3805  and  857-3184:  or  TTY 
(202)  293-8810.  These  copies  are 
available  in  paper  format  and  alternate 
media,  including  large  print/type: 
digital  disk:  and  audio  tape.  ITS  may  be 
reached  by  e-mail: 

its_inc@ix.netcom.com.  Their  Internet 
address  is  http://vrww.itsdocs.com/. 

This  meeting  can  be  viewed  over 
George  Mason  University's  Capitol 
Cormection.  The  Capitol  Connection 
also  will  carr\'  the  meeting  live  via  the 
Internet.  For  information  on  these 
services  call  (703)  993-3100.  The  audio 
portion  of  the  meeting  will  be  broadcast 
live  on  the  Internet  via  the  FCC's 
Internet  audio  broadcast  page  at 
<http://wnvw.fcc.gov/realaudio/>.  The 
meeting  can  also  be  heard  via  telephone. 
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a  feo.  from  NatiDiial  Narrowca.st 
Nj'tvvork.  tclcphoiif  (202)  'U)b-221 1  or 
fax  (202)  9tU)-177()   .XikIki  and  video 
tapes  of  this  iiit'i'ting  i  an  br  purihased 
from  Infonis,  :J41  V'lctorv  Drive, 
Ht-rndon.  VA  2017'!.  tclcphoiu-  (70:i) 
H,J4-01()0;  fax  niiinh.T  (7():<)  H.H-0111. 

1  riliT,!!  ( ;(im  11111  nil  .It II II Is  C  .11111  mi s.s ion. 
Maudlin*'  Roman  Salas. 

Sr(  ri'liin 

IKK  Dm     00    l-JJH  U  il.-.i  t.    J-<1U:  H:4.i  ,imj 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Sunshine  Act  Meeting;  Notice  of 
Agency  Meeting 

Pursuant  to  tho  provisions  of  the 
"(lovcrnnicnt  in  the  Siinshiiif  Act"  (5 
IJ  S.C.  552h).  notice  is  heri'hv  ^ivon  that 
at  10:30  a.m   on  Tucsdav.  lune  6.  2000. 
the  Federal  Deposit  Insurance 
Corporation's  Board  of  Directors  will 
meet  in  closed  session,  pursuant  to 
sections  .S52h(c)(2).  (c)(ti).  (c){H|. 
((:)(iJ)(A)(ii),  and  (c)(9)(B)  of  Title  5, 
United  States  Code,  to  consider  matters 
relating  to  the  Corporations 
supervisory,  corporate,  and  resolution 
activities. 

The  meeting  will  be  held  in  the  Board 
Room  on  the  sixth  floor  of  the  F'DIC 
Building  located  at  550  17th  Street. 
NW  ,  Washington.  DC. 

Re(iuests  for  further  information 
c:oncerning  the  meeting  mav  be  directed 
to  Mr  Robert  K  Keldman,  Kxecutive 
Secretary  of  the  (lorfxiration.  at  (202) 
898-6757. 

Datcii    liiiif  i.  JilOO 
Ki'iliT.il  Dt'iiusii  liiMii  uh  t^  ('iirponitinn 
Robert  F.  FHJdman. 
Exrcuthe  Unretary 

IFR  I).H    00-14  »,-)  I-ilfii  5-2-O0.  151  pml 
BILLING  CODE  6714-<11-M 


FEDERAL  RESERVE  SYSTEM 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  Board  of  Covernors  of  the 
Federal  Reserve  System. 
SUMMARY: 

Background 

On  lune  15.  1984.  the  Office  of 
Management  and  Budget  (OMB) 
delegated  to  the  Board  of  tJovernors  of 
the  Federal  Reserve  System  (Board)  its 
approval  authority  under  the  Paperwork 
Reduction  Act,  as  per  5  CFR  1320  Hi.  to 
approve  of  anil  assign  CJMB  control 


numbers  to  collection  of  information 
recjiiests  and  requirements  conducted  or 
sponsored  by  the  Board  under 
conditions  set  forth  in  5  CFK  1320 
Appendix  A  1    Board-approved 
collections  of  information  are 
incorporated  into  the  official  (3MB 
inventory  of  curr»^ntly  approved 
( (ille(  tions  of  information,  f^opies  of  the 
OMB  83is  and  supporting  statements 
and  approved  collection  of  information 
instruments  are  placed  into  OMB's 
piiblit  docket  files.  The  Federal  Reserve 
ma\'  not  conduct  or  sponsor,  and  the 
respondent  is  not  required  to  respond 
to.  an  information  collection  that  has 
been  extended,  revised,  or  implemented 
on  or  after  October  1.  1995.  unless  it 
displays  a  currently  valid  OMB  control 
number 

Request  for  Comment  on  Information 
Collection  Proposals 

The  following  informatiim 
collections,  which  are  being  handled 
under  this  delegated  authority,  have 
received  initial  Board  approval  and  are 
hereby  published  for  comment.  At  the 
end  of  the  comment  period,  the 
proposed  information  collections,  along 
with  an  analysis  of  comments  and 
recommendations  received,  will  be 
submitted  to  the  Board  for  final 
approval  under  OMB  delegated 
authority  Comments  are  invited  on  the 
following: 

a.  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  Federal  Reserve's 
functions,  including  whether  the 
information  has  practical  utility: 

b.  The  accuracy  of  the  Federal 
Reserve's  estimate  of  the  burden  of  the 
proposed  information  collection. 

in(  hiding  the  validity  of  the 
methodology  and  assumptions  used: 

c.  Ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  tf) 
be  collecttHi;  and 

d  Ways  to  minimize  the  burden  of 
information  collection  on  respondents, 
including  through  the  use  of  automated 
( ollection  techniques  or  other  forms  of 
information  technology 
DATES:  Comments  must  be  submitted  on 
or  liefore  August  7.  2000 
ADDRESSES:  Comments,  which  should 
refer  to  the  OMB  control  number  or 
agency  form  number,  should  be 
adilressed  to  Jennifer  I   lohnson. 
Secretary.  Board  of  Governors  of  the 
Federal  Reserve  System.  20th  and  C 
Streets,  NW.,  Washington.  DC  20551.  or 
mailed  electronic:ally  to 
regs.comments@federalreserve.gov. 
(iomments  addressed  to  Ms  lohnson 
also  mav  be  delivered  to  the  Board's 
mail  room  between  8:45  a.m.  and  5:15 


p.m..  and  to  the  security  control  room 
outside  of  those  hours.  Both  the  mail 
room  and  the  security  control  room  are 
accessible  from  the  courtyard  entrance 
on  20th  Street  between  Constitution 
Avenue  and  C  Street,  NW.  Comments 
rf'ceived  may  be  inspected  in  room  M- 
P-500  between  9:00  a.m.  and  5:00  p.m.. 
except  as  provided  in  section  2til.l4  of 
the  Board's  Rules  Regarding  Availability 
of  Information.  12  CFR  261.14(a). 

A  copy  of  the  comments  may  also  be 
submitted  to  the  OMB  desk  officer  for 
the  Board:  Alexander  T.  Hunt,  Office  of 
Information  and  Regulatorv'  Affairs. 
(3ffice  of  Management  and  Budget.  New- 
Executive  Office  Building.  Room  3208. 
Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT:  A 
copy  of  the  proposed  form  and 
instructions,  the  Paperwork  Reduction 
Act  Submission  (OMB  83-1).  supporting 
statement,  and  other  documents  that 
will  be  placed  into  OMB's  public  docket 
files  once  approved  may  be  requested 
from  the  agency  clearance  officer,  whose 
name  appears  below.  Mar\'  M.  West, 
Federal  Reserve  Board  (Clearance  Officer 
(202-452-3829),  Division  of  Research 
and  Statistics,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington, 
DC  20551.  Telecommunications  Device 
for  the  Deaf  (TDD)  users  may  contact 
Diane  Jenkins.  (202-452-3544).  Board  of 
Governors  of  the  Federal  Reserve 
System.  Washington,  DC  20551. 

Proposal  To  Approve  Under  01MB 
Delegated  Authority  the  Extension  for 
Three  Years.  With  Revision,  of  the 
Following  Report 

Report  title:  The  Bank  Holding 
Company  Report  of  Insured  Depository 
Institutions'  Section  23A  Transactions 
with  Affiliates. 

i^gencv  form  number:  FR  Y-8. 

OMB  control  number:  7100-0126. 

Frequency:  Quarterly. 

Reporters:  Bank  holding  companies, 
financial  holding  companies,  foreign 
banking  organizations. 

Annual  reporting  hours:  169.661 
hours. 

Estimated  average  hours  per  response: 
7.2  hours. 

S'umber  of  respondents:  5.891. 

Small  businesses  are  not  affected. 

General  description  of  report:  This 
information  collection  is  authorized  by 
section  5(c)  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1844  (c))  and 
section  225.5  (b)  of  Regulation  Y  (12 
C;FR  225.5  (b))  and  is  given  confidential 
treatment  pursuant  to  the  Freedom  of 
Information  Act  (5  U.S.C.  552  (b)(4)  and 
(8)). 

Abstract:  The  current  FR  Y-8  collects 
information  on  the  movement  of  funds 


between  a  domestic  bank  holding 
company  and  its  subsidiaries  in  order  to 
identify  broad  categories  of 
intercompany  transactions  and  balances 
that  may  affect  the  financial  condition 
of  the  subsidiary  bank.  The  report  also 
collects  information  on  income 
recognized  by  subsidiary  banks  from 
other  bank  holding  company  members 
as  well  as  information  on  credit 
extended  by  subsidiary  banks  to  other 
bank  holding  company  members. 
Domestic  top-tier  bank  holding 
companies  with  assets  of  $300  million 
or  more  are  required  to  file  the  FR  Y- 
8  on  a  semiannual  basis  (June  and 
December).  Also,  interim  reporting  is 
currently  required  within  ten  calendar 
days  of  certain  large  asset  transfers. 

Current  actions:  On  May  19,  2000,  a 
Federal  Register  notice  (65  FR  31912) 
was  issued  for  public  conunent  to 
completely  revise  the  FR  Y-8.  The 
Federal  Reserve  proposed  to  delete  the 
current  information  on  the  FR  Y-8  and 
collect  fourteen  items  of  information  on 
Section  23A  covered  transactions.  The 
Federal  Reserve  is  now  amending  this 
Federal  Register  notice,  with  regard  to 
the  FR  Y-a  respondent  panel,  to  include 
foreign  banking  organizations  that 
directly  own  U.S.  subsidiary  banks.  The 
comment  period  on  the  May  19,  2000, 
notice  is  extended  to  August  7,  2000. 
The  Federal  Reserve  proposes,  at  the 
same  time,  to  discontinue  the  Report  of 
Intercompany  Transactions  for  Foreign 
Banking  Organizations  and  Their  U.S. 
Bank  Subsidiaries  (FR  Y-8f;  OMB. 
7100-0127).  The  majority  of  the  FR  Y- 
8f  respondents  (foreign  banking 
organizations  that  own  U.S.  bank 
subsidiaries  through  a  domestic  bank 
holding  company)  are  included  in  the 
FR  Y-8  panel  proposed  in  the  May  19 
Federal  Register  notice;  this 
amendment  includes  the  remaining  22 
foreign  banking  organizations  (that 
directly  own  U.S.  banks)  in  the 
respondent  panel. 

DiscontinuaDce  of  the  Following  Report 
Under  OMB  Delegated  Authority 

Report  title:  Report  of  Intercompany 
Transactions  for  Foreign  Banking 
Organizations  and  their  U.S.  Bank 
Subsidiaries. 

Agency  form  number:  FR  Y-8f. 

OMB  control  number:  7100-0127. 

Frequency:  Semi-annually,  and 
interim  reporting  required  for  certain 
large  asset  transfers. 

Reporters:  Bank  holding  companies  as 
defined  by  Section  2(a)  of  the  Bank 
Holding  Company  Act  with  at  least  $300 
million  in  total  consolidated  assets  that 
are  organized  under  the  laws  of  a 
foreign  country  and  principally  engaged 
in  banking  outside  the  United  States. 


Annual  reporting  hours:  360. 

Estimated  average  hours  per  response: 
3. 

Number  of  respondents:  58. 
semiannual  respondents;  4  interim 
respondents  Small  businesses  are  not 
affected. 

General  description  of  report:  This 
information  collection  is  authorized  by 
section  5(c)  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1844  (c))  and 
section  225.5  (b)  of  Regulation  Y  (12 
CFR  225.5  (b))  and  is  given  confidential 
treatment  pursuant  to  the  Freedom  of 
Information  Act  (5  U.S.C.  552  (b)(8)). 

Abstract:  This  report  provides  the 
Federal  Reserve  System  with 
information  on  intercompany 
transactions  between  foreign  banking 
organizations  and  their  U.S.  bank 
subsidiaries.  It  enables  the  Federal 
Reserve  to  monitor  and  supervise 
intercompany  flows  of  funds  to  ensure 
that  U.S.  subsidiary  banks  are  not 
engaging  in  any  unsafe  and  unsoimd 
practices  with  their  foreign  owners.  This 
report  supplements  the  Board's  global 
framework  for  the  supervision  of  the 
U.S.  operations  of  foreign  banks.  In 
addition,  it  aids  in  determining  whether 
a  foreign  banking  organization  serves  as 
a  source  of  strength  to  its  U.S. 
subsidiary. 

Current  Actions:  On  May  19,  2000,  a 
Federal  Register  notice  (65  FR  31912) 
was  issued  for  public  comment  to 
completely  revise  The  Bank  Holding 
Company  Report  of  Insured  Depository 
Institutions'  Section  23 A  Transactions 
with  Affiliates  (FR  Y-8),  which  is  filed 
by  domestic  top-tier  bank  holding 
companies.  The  Federal  Reserve  now 
proposes  to  have  foreign  banking 
organizations  that  directly  own  U.S. 
subsidiary  banks  also  file  the  revised  FR 
Y-8.  The  comment  period  on  the  May 
19,  2000,  notice  is  extended  to  August 
7,  2000.  If  this  change  to  the  reporting 
panel  is  adopted,  the  Federal  Reserve 
will,  at  the  same  time,  discontinue  the 
FRY-8£ 

Board  of  Governors  of  the  Federal  Reserve 
System,  May  31,  2000. 

Robert  deV.  Frierson, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  00-14069  Filed  6-5-00;  8:45  am] 
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225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of.  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  conmients 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  June  30,  2000. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (D.  Michael  Manies,  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198-0001: 

1 .  BancFirst  Corporation,  Oklahoma 
City,  Oklahoma;  to  merge  with  First 
Southwest  Corporation,  Frederick, 
Oklahoma,  and  thereby  indirectly 
acquire  First  Southwest  Bank, 
Frederick.  Oklahoma. 

Board  of  Governors  of  the  Federal  Reserve 
System,  May  31,  2000. 

Robert  d«V.  Frierson, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  00-14070  Filed  6-5-00;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

Fonnations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  ef  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  part 


FEDERAL  TRADE  COMMISSION 

[File  No.  002  3082] 

ZIm  Textile  Corporation;  Analysis  To 
Aid  PubHc  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement 

SUMMARY:  The  consent  agreement  in  this 
matter  settles  alleged  violations  of 
federal  law  prohibiting  unfair  or 
deceptive  acts  or  practices  or  unfair 
methods  of  competition.  The  attached 
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Analysis  to  Aid  Public  (kimmmit 
describes  both  the  allegations  in  the 
draft  complaint  that  accompanies  the 
consent  agreement  and  the  terms  of  the 
i:onsent  order — embodied  in  the  consent 
agreement — that  would  settle  these 
allegations. 

DATES:  Comments  must  be  received  on 
or  before  June  26.  21)00. 

ADDRESSES:  Comments  should  be 
directed  to;  FTC/Office  of  the  Secretary. 
Room  159,  600  Pennsylvania  Ave.,  NVV, 
Washington,  D.C.  20580 
FOR  FURTHER  INFORMATION  CONTACT: 
Carol  Jennings  or  Elaine  Kolish,  FTC/S- 
4631,  600  Pennsylvania  Ave.,  NVV, 
Washington,  D.C.  20580.  (202)  326-3010 
or  326-3042. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721,  15  U.S.C. 
46  and  Section  2.34  of  the  Commission's 
Rulesof  Practice  (16  CFR  2.34),  notice 
is  hereby  given  that  the  above-captioned 
consent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed  with  the  accepted,  subject  to  final 
approval,  by  the  (Commission,  has  been 
placed  on  the  public  record  for  a  period 
of  thirty  (30)  days.  The  following 
Analysis  to  Aid  Public  Comment 
describes  the  terms. of  the  consent 
agreement,  and  the  allegations  in  the 
complaint.  An  electronic  copy  of  the 
full  text  of  the  consent  agreement 
package  can  be  obtained  from  the  FTC 
Home  Page  (for  May  26,  2000),  on  the 
World  Wide  Web,  at  "http;// 
www  ftc.gov/ftc/formal.htm  "  A  paper 
copy  can  be  obtained  from  the  FTC 
Public  Reference  Room,  Room  H-130, 
600  Pennsylvania  Avenue,  NW. 
Washington,  DC.  20580,  either  in 
person  or  by  calling  (202)  326-3627. 

Public  comment  is  invited.  Comments 
should  be  directed:  PTC/Office  of  the 
Secretary,  Room  159.  600  Pennsylvania 
Ave.,  Washington,  D  tl.  20580.  two 
paper  copies  of  each  comment  should 
be  filed,  and  should  be  accompanied,  if 
possible,  by  a  3'  J  inch  diskette 
containing  an  electronic  copy  of  the 
comment.  Such  comments  or  views  will 
be  considered  by  the  Commission  and 
will  be  available  for  inspection  and 
copying  at  its  prim  ipal  office  in 
accordance  with  Section  4.9(b)(6)(ii)  uf 
the  Commission's  Rules  of  Practice  (16 
CFR4.9fb)(6)(ii|) 

Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Comment 

The  P'ederal  Trade  CCommissiim  has 
accepted,  subject  to  final  approval,  an 
agreement  to  a  proposed  consent  order 
from  respondent  Zim  Textile 
Corporaticm. 


The  proposed  consent  orders  has  been 
placed  on  the  public  record  for  thirty 
(30)  days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  thirty  (30)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  and  take 
other  appropriate  action  or  make  final 
the  agreement's  proposed  order. 

This  matter  concerns  practices  related 
to  the  manufacture,  sale,  and 
distribution  of  household  textile 
products.  The  Commission's  complaint 
charges  that  respondent  violated  the 
Federal  Trade  Commission  Act,  15 
use.  41  ef  seq..  and  the  Textile  Fiber 
Products  Identification  Act,  15  U.S.C.  70 
et  seq  .  by  offering  for  sale  and  selling 
household  textile  products  without 
disclosing  on  a  tag  or  label  affixed  to 
each  such  product  the  fiber  content,  the 
manufacturer  or  dealer  identity,  and  the 
country  of  origin. 

Part  I  of  the  proposed  consent  order 
prohibits  future  violations  of  the  Textile 
Fiber  Products  Identification  Act  and 
Commission  rules  and  regulations, 
found  at  16  CFR  part  303,  implementing 
the  requirements  of  the  statute. 

Part  II  of  the  proposed  order  requires 
the  respondent,  for  tJiree  years  after  the 
date  of  issuance  of  the  order,  to 
maintain  records  demonstrating 
compliance  with  the  order. 

Part  III  of  the  proposed  order  requires 
the  respondent  to  distribute  copies  of 
the  order  to  certain  company  officials 
and  employees  Part  IV  of  the  proposed 
order  requires  the  respondent  to  notify 
the  Commission  of  any  change  in  the 
corporation  that  may  affect  compliance 
obligations  under  the  order.  Part  V  of 
the  proposed  order  requires  the 
respondent  to  file  one  or  more 
compliance  reports.  Part  VI  of  the 
proposed  order  is  a  provision  whereby 
the  order,  absent  certain  circumstances, 
terminates  twenty  years  from  the  date  of 
issuance. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  consent  order  It  is  not 
intended  to  constitute  an  official 
interpretation  of  the  agreement  and 
proposed  order  or  to  modify  in  any  way 
their  terms 

Bv  ilirei  tiMii  of  the  Commission 
Donald  S.  Clark, 
.Sf'(  rftan 
|KR  DiK    00-14146  Filed  fi-5-00.  H:45  am] 
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GENERAL  ACCOUNTING  OFFICE 

Appointments  to  ttie  Medicare 
Payment  Advisory  Commission 

AGENCY:  General  Accounting  Office 

(GAO). 

ACTION:  Notice  of  appointments. 


SUMMARY:  The  Balanced  Budget  Act  of 
1997  established  the  Medicare  Payment 
Advisory  Commission  (MedPAC)  and 
gave  the  Comptroller  General 
responsibility  for  appointing  its 
members.  This  notice  announces  six 
appointments  to  fill  the  vacancies 
occurring  this  year. 

DATES:  Appointments  are  effective  May 
1,  2000  through  April  30.  2003. 
ADDRESSES: 
GAO:  441  G  Street,  NW,  Washington, 

DC  20548 
MedPAC:  1730  K  Street.  NW.  Suite  800, 

Washington,  DC  20006 
FOR  FURTHER  INFORMATION  CONTACT: 
GAO:  Molly  Ryan.  202/512-3592 
MedPAC:  Murray  N.  Ross.  Ph.D.,  202/ 

653-7220 
SUPPLEMENTARY  INFORMATION:  To  fill  this 
year's  vacancies  I  am  announcing  the 
following  MedPAC  appointments: 
Autry  O.V.  "Pete"  DeBusk;  Glenn  M. 

Hackbarth;  Alan  R.  Nelson:  Robert  D. 

Reischauer;  David  A.  Smith;  and  Ray 

E.  Stowers 

(Sec  4022,  Pub.  L  105-33.  Ill  Stat.  251. 

350) 

David  M.  Walker, 

Comptroller  General  of  the  United  States. 

|FR  Dor   00-14068  Filed  6-5-00;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Committee  on  Vital  and  Health 
Statistics:  Meeting 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  the  Department  of 
Health  and  Human  Services  announces 
the  following  advisory  committee 
meeting. 

Same  National  Committee  on  Vital  and 
Health  Statistics  (NCVHS). 

Time  and  Date  Tuesday,  lune  20,  2000.  9 
am  -Noon  EDT;  Wednesday,  [une  21.  2000. 
9:15  a  m.-5  00  p.m.  EDT. 

Place  Hubert  H   Humphrey  Building. 
Conference  Room  705A.  200  Independence 
Avenue  SVV..  Washington,  DC. 

Status  Open 

Purpose  On  the  first  day  of  this  two  dav 
meeting,  the  full  Committee  will  dis(  uss  the 
draft  Report  on  I'niform  Data  Standards  for 
Patient  Medical  Rec  ord  Information  as 
prepared  by  the  Subcommittee  on  Standards 


and  Security.  They  will  then  hear  a 
presentation  on  a  National  Research  Council 
report  entitled:  Networking  Health: 
Prescriptions  for  the  Internet.  On  the  second 
day  the  Committee  will  hear  updates  on  a 
variety  of  topics  from  staff  of  the  Department 
of  Health  and  Human  Services  and  a 
presentation  on  digital  signatures.  The 
afternoon's  agenda  will  consist  of 
Subcommittee  working  sessions  and 
followed  by  status  reports  from  the 
Subcommittees  to  the  full  Committee. 

Notice:  In  the  interest  of  security,  the 
Department  has  instituted  stringent 
procedures  for  entrance  to  the  Hubert  H. 
Humphrey  building  by  non-govemment 
employees.  Persons  without  a  government 
identification  card  may  need  to  have  the 
guard  call  for  an  escort  to  the  meeting. 

Contact  Person  for  more  Information: 
Substantive  program  information  as  well  as 
summaries  of  meetings  and  a  roster  of 
committee  members  may  be  obtained  from 
Marjorie  S.  Greenberg.  Executive  Secretary 
NCVHS,  National  Center  for  Health  Statistics, 
Centers  for  Disease  Control  and  F^vention. 
Room  1100,  Presidential  Building,  6525 
Belcrest  Road.  Hyattsville.  Maryland  20782. 
telephone  (301)  458-^245.  Information  also 
is  available  on  the  NCVHS  home  page  of  the 
HHS  website:  http://www.ncvhs.hhs.gov/, 
where  further  information  will  be  posted 
when  available. 

Dated:  May  26,  2000. 
James  Scanlon, 

Director.  Division  of  Data  Policy.  Office  of 
the  Assistant  Secretary  for  Planning  and 
Evaluation. 

(FR  Doc.  00-14083  Filed  6-5-00;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Announcement  00145] 

Comprehensive  Cancer  Control;  Notice 
of  Availability  of  Funds 

A.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  fiscal  year  (FY)  2000 
funds  for  a  sole  source  cooperative 
agreement  program  for  the  enhancement 
and  implementation  of  a  comprehensive 
cancer  control  initiative. 
Comprehensive  cancer  control  is  an 
integrated  and  coordinated  approach  to 
reduce  the  incidence,  morbidity,  and 
mortality  of  cancer  through  prevention, 
early  detection,  treatment, 
rehabilitation,  and  palliation.  This 
initiative  addresses  priority  minority 
populations  at  the  community  level 
including  medically  underserved  men 
and  women. 

CDC  is  committed  to  achieving  the 
health  promotion  and  disease 


prevention  objectives  of  "Healthy 
People  2010,"  a  national  activity  to 
reduce  morbidity  and  mortality  and 
improve  the  quality  of  life.  This 
announcement  is  related  to  the  focus 
area  on  cancer  and  the  oral  cancer 
objectives  in  Chapter  21,  the  oral  health 
focus  area.  For  the  conference  copy  of 
"Healthy  People  2010,"  visit  the 
Internet  site  <http://wrww.health.gov/ 
healthypeople. 

The  purpose  of  the  initiative  is  to 
assist  with  the  following: 

•  Enhanced  coordination  among 
those  involved  in  all  aspects  of 
comprehensive  cancer  control,  from 
prevention  to  palliation. 

•  Implementation  of  priorities  that 
support  the  State's  comprehensive 
cancer  control  plan. 

•  Increased  cooperation  and 
collaboration  among  risk-factor  and 
cancer-specific  programs  and  activities 
(including  surveillance  systems) 
without  compromising  the  integrity  of 
individual  categorical  programs. 

•  Enhanced  and  strengthened 
coalitions  and  partnerships  that  support 
the  overall  goals  and  objectives  of  the 
comprehensive  cancer  control  plan. 

•  A  coordinated  approach  to  the 
dissemination  of  cancer-related 
information;  and  education  programs 
that  are  consmner-oriented  and  embody 
a  comprehensive  approach  to  cancer 
control. 

•  Capacity-building  and 
institutionalization  of  organizational 
changes  promoting  comprehensive  and 
integrated  cancer  control. 

•  The  development  or  revision  of  a 
comprehensive  cancer  control  plan  that 
is  being  used  to  support  the 
implementation  of  cancer  prevention 
and  control  priorities. 

•  Evaluatfbn  methods  to  track 
progress  related  to  the  planning  and 
implementation  of  cancer  control  plan 
goals  and  objectives. 

B.  Eligible  Applicants 

Assistance  will  be  provided  only  to 
the  University  of  Miami  for  its 
comprehensive  South  Florida  Minority 
Cancer  Initiative.  No  other  applications 
are  solicited.  The  sole  source 
justification  is  based  on  congressional 
language  in  the  Conference  Report  (H.R. 
Rep.  106-479,  at  601  (1999)  to  the 
Consolidated  Appropriations  Act.  2000 
(Public  Law  106-113),  which  earmarked 
funding  for  the  University  of  Miami. 
Miami.  Florida. 

Note:  Public  Law  104-65  states  that  an 
organization  described  in  section  501  (c)(4)  of 
the  Internal  Revenue  Code  of  1986  that 
engages  in  lobbying  activities  is  not  eligible 
to  receive  Federal  funds  constituting  an 
award,  grant,  cooperative  agreement, 
contract,  loan,  or  any  other  form. 


C.  Availability  of  Funds 

Approximately  $800,000  is  available 
in  FY  2000  to  fund  the  program 
described  below.  It  is  expected  that  the 
awards  will  begin  September  30,  2000, 
and  will  be  made  for  a  1 2-month  budget 
period  within  a  project  period  of  up  to 
3  years.  Funding  estimates  may  change. 

Continuation  awards  within  an 
approved  project  period  will  be  made 
on  the  basis  of  satisfactory  progress  as 
evidenced  by  required  reports  and  the 
availability  of  funds. 

Use  of  Funds 

Cooperative  agreement  funds  may  not 
be  expended  to  provide  inpatient 
hospital  or  treatment  services. 
Treatment  is  defined  as  any  service 
recommended  by  a  clinician,  including 
medical  and  surgical  intervention 
provided  in  the  management  of  a 
diagnosed  condition. 

These  fimds  are  intended  for 
comprehensive  cancer  control  and 
should  not  be  used  to  directly  support 
other  existing  programs  such  as  breast 
and  cervical  cancer  programs,  cancer 
registry  programs,  laboratory  or  clinical 
services,  or  tobacco  control  programs. 
Indirectly,  these  funds  may  be  used  to 
assist  writh  the  integration  and 
coordination  of  activities  related  to 
these  existing  programs.  Thus,  these 
funds  should  be  used  to  assist  with  the 
coordination  of  these  and  other 
categorical  programs  into 
comprehensive  cancer  control  activities, 
Fimds  awarded  imder  this  program 
announcement  may  not  be  used  to 
supplant  existing  program  efforts. 

D.  Program  Requirements 

Comprehensive  cancer  control 
activities  should  adhere  to  current 
accepted  public  health 
recommendations  by  the  U.S. 
Preventive  Services  Task  Force,  or 
current  Division  of  Cancer  Prevention 
and  Control  (DCPC)  guidance. 

In  conducting  activities  to  achieve  the 
purpose  of  the  program,  the  recipient 
shall  be  responsible  for  the  following 
activities  under  1.  (Recipient  Activities), 
and  CDC  will  be  responsible  for 
activities  listed  under  2.  (CDC 
Activities). 

1.  Recipient  Activities 

a.  Identify  and  hire  necessary  kev  staff 
to  implement  the  comprehensive  cancer 
control  plan. 

b.  Maintain  or  enhance  a  broad-based 
comprehensive  cancer  control  coalition 
that  includes  representation  from 
throughout  the  state.  This  coalition 
should  include  key  private, 
professional,  voluntary,  and  nonprofit 
organizations,  policymakers,  consumers 
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(ini:luding  canct^r  survivors),  payers, 
media.  State  and  federal  agencies. . 
research  and  academic  institutions, 
schools,  t'tc.  Particular  emphasis  should 
be  placed  on  ensuring  participation 
from  organizations  representing 
mint)rity  and  medically  underserved 
populations. 

c  Establish  and  implement  prirtrities 
that  support  the  State's  comprehensive 
cancer  control  plan,  which  provides  a 
framework  for  planning  and  action  to 
reduce  the  burden  of  cancer  in  the  State. 
Implementation  should  be  guided  by 
goals  and  objectives  documented  in  an 
implementati(m  plan  to  be  developed  or 
includeil  as  part  of  this  application. 

d.  Promote  collaboration  and 
coordination  among  existing  state-based 
surveillance  systems  for  use  in 
monitoring  changes  in  canc;er  disease 
burden  and  programmatic  impact  of  the 
comprehensive  cancer  control  efforts 
especially  in  minority  and  medically 
underserved  populations.  Data  should 
be  used  for  program  modifications  and 
improvements,  evaluation,  and  updating 
the  comprehensive  cant;er  control  plan, 
as  appropriate 

e.  Evaluate  progress  and  impact  of  the 
program  based  on  a  systematic 
evaluation  plan.  In  addition  to 
evaluating  progress  in  meeting  goals, 
process  and  impac:t  objectives  of  the 
implementation  plan,  the  program 
should  develop  performance  indicators 
to  use  as  benchmarks  for  improvement 
and  to  determine  the  success  of  the 
overall  comprehensive  cancer  control 
effort. 

f  Promote  the  development  and 
dissemination  of  information  and 
education  programs  that  will  contribute 
to  comprehensive  cancer  control;  and  as 
appropriate,  participate  in  national 
cancer  prevention,  early  detection,  and 
control  campaigns.  Program  should  use 
existing  education  resources  as  well  as 
develop  materials  and  activities  that 
address  specific  needs  of  the  minority 
and  medically  underserved  populations, 
as  necessary  and  appropriate.  School 
health  education  and  policies  should  be 
considered  as  part  of  these  strategies.  In 
addition  to  addressing  educational 
needs  of  the  targeted  populations, 
programs  should  also  cimsider  activities 
that  attempt  to  make  individual,  policy, 
organizational  or  environmental 
interventions  and  changes  that  can 
encourage  primary  prevention  at  all 
levels,  e.g.,  organizational  changes  that 
can  reinforce  and  support  individual 
behavior  changes. 

g.  Participate  in  C'.DC-sponsored 
trainings,  meetings,  site  visits,  and 
conferences. 


2  CDC  Artivitifs 

a  Convene  meetings  for  information- 
sharing  or  training.  As  appropriate, 
these  meetings  will  be  conducted  with 
other  (;D(;  comprehensive  cancer 
control  c:ooperative  agreement 
recipients. 

b  Facilitate  the  exchange  of 
information  and  collaboration  between 
the  recipient  and  other  local,  state, 
regional  or  national  comprehensive 
cancer  control  efforts. 

c.  Disseminate  to  recipient  relevant 
state-of-the-art  research  findings  and 
public  health  recommendations  related 
to  comprehensive  cancer  control. 

d.  Provide  ongoing  guidance, 
consultation,  and  technical  assistance  in 
conducting  Recipient  Activities. 

e.  Conduct  site  visits  to  assess 
program  progress,  and  mutually  resolve 
problems,  as  needed,  and  coordinate 
reverse  site  visits  to  CDC  in  Atlanta, 
Georgia. 

F.  Application  Content 

Use  the  information  in  the  Program 
Requirements.  Other  Requirements,  and 
Evaluation  Criteria  sections  to  develop 
the  application  content.  Your 
application  will  be  evaluated  on  the 
criteria  listed,  so  it  is  important  to 
follow  them  in  laying  out  your  program 
plan.  The  narrative  should  be  no  more 
than  20  (twenty)  double-spaced  pages, 
printed  on  one  side,  with  one-inch 
margins,  and  unreduced  12  point  font. 

]   Statement  of  Need 

Identify  opportunities  for 
enhancement/improvement  and  existing 
gaps  in  the  support  of  comprehensive 
cancer  control  and  prevention  activities. 
Describe  the  extent  to  which  the 
proposed  program  will  fill  existing  gaps 
and  provide  a  brief  description  of  each 
programmatic  plan  or  research  activity. 

2.  Objectives 

Establish  and  submit  short-  and  long- 
tt!rm  objectives  relative  to  the  described 
need  in  Section  1  above.  Objectives 
must  be  specific,  measurable,  attainable, 
time  phased,  and  realistic. 

3.  Operational  Plan 

Submit  an  operational  plan  including 
a  timeline  that  addresses  the  means  for 
achieving  each  of  the  objectives 
established  in  Section  2  (objectives) 
above.  Provide  a  concise  description  of 
each  component  or  major  activity  and 
how  it  will  be  implemented.  The  plan 
must  identify  and  establish  a  time  line 
for  the  completion  of  each  component 
or  major  activity. 


4.  Evaluation  Plan 

Submit  a  plan  for  monitoring  progress 
toward  achieving  each  of  the  objectives 
stated  in  Section  2  (objectives)  above. 

5.  Program  Management 

Describe  the  organizational  capacity 
to  conduct  and  manage  cancer 
prevention  and  control  projects  and  the 
project  netid.  functions,  and 
qualification  for  each  program  or 
research  personnel  requested. 

6.  Budget 

Submit  a  detailed  budget  and 
nan-ative  justification  that  is  consistent 
with  the  purpose  of  the  program  and  the 
proposed  activities. 

F.  Submission  and  Deadline 

Submit  the  original  and  two  copies  of 
PHS  5161-1  (OMB  Number  0937-0189). 

On  or  before  August  1,  2000,  submit 
the  application  to  the  Grants 
Management  Specialist  identified  in  the 
"Where  to  Obtain  Additional 
Information"  section  of  this 
announcement. 

Deadline:  Applications  will  be 
considered  as  meeting  the  deadline  if 
they  are  either; 

a.  Received  on  or  before  the  stated 
deadline  date;  or 

b.  Sent  on  or  before  the  deadline  date. 
(Applicants  must  request  a  legibly  dated 
U.S.  Postal  Service  postmark  or  obtain 

a  legibly  dated  receipt  from  a 
commercial  carrier  or  the  U.S.  Postal 
Service.  Private  metered  postmarks  shall 
not  be  acceptable  proof  of  timely 
mailing.) 

Late  Applications:  Applications 
which  do  not  meet  the  criteria  in  a.  or 
b.  above  are  considered  late  applications 
and  will  be  returned  to  the  applicant. 

G.  Evaluation  Criteria 

The  application  will  be  evaluated 
according  to  the  following  criteria  by  an 
independent  review  group  appointed  by 
CDC. 

1 .  Need  statement.  The  extent  to 
which  the  applicant  identifies  specific 
opportunities  and  existing  gaps  related 
to  the  purpose  of  the  program.  (10 
points) 

2.  Objectives.  The  degree  to  which 
short-  and  long-term  objectives  are 
specific,  measurable,  attainable,  time 
phased,  and  realistic.  (20  points) 

3.  Operational  Plans.  The  adequacy  of 
the  applicant's  plan  to  carry  out  the 
proposed  activities,  including  the  extent 
to  which  the  applicant  plans  to  work 
collaboratively  with  other  organizations 
and  individuals  who  may  have  an 
impact  on  cancer  prevention  and 
control  objectives  particularly  among 
minority  and  medicallv  underserved 
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populations;  and  the  extent  to  which  the 
proposal  timeline  appears  feasible.  (25 
points) 

4.  Evaluation  Plan.  The  extent  to 
which  the  evaluation  plan  appears 
capable  of  monitoring  progress  toward 
meeting  project  objectives.  (25  points) 

5.  Program  Management.  The  extent 
to  which  applicant  demonstrates  the 
ability  to  conduct  and  manage  cancer 
prevention  and  control  projects  and  that 
proposed  staff  appear  to  be  qualified 
and  possess  capacity  to  perform  the 
project.  (20  points) 

6.  Budget.  The  extent  to  which  each 
line-item  budget  and  narrative 
justification  are  reasonable  and 
consistent  with  the  purpose  and 
objectives  of  the  program.  (Not  scored) 

7.  Human  Subjects.  Does  the 
application  adequately  address  the 
requirements  of  Title  45  CFR  Part  46  for 
the  protection  of  human  subjects?  (Not 
scored) 

The  degree  to  which  the  applicant  has 
met  the  CDC  Policy  requirements 
regarding  the  inclusion  of  women, 
ethjiic.  and  racial  groups  in  the 
proposed  research.  This  includes — 

a.  The  proposed  plan  for  the  inclusion 
of  both  sexes  and  racial  and  ethnic 
minority  populations  for  appropriate 
representation. 

b.  The  proposed  justification  when 
representation  is  limited  or  absent. 

c.  A  statement  as  to  whether  the 
design  of  the  study  is  adequate  to 
measure  differences  when  warranted. 

d.  A  statement  as  to  whether  the  plans 
for  recruitment  and  research  for  study 
participants  include  the  process  of 
establishing  partnerships  with 
community(ies)  and  recognition  of 
mutual  benefits. 

H.  Other  Requirements 

Technical  Reporting  Requirements 

Provide  CDC  with  the  original  plus 
two  copies  of  the  following: 

1.  Annual  written  progress  report 
must  be  submitted  30  days  after  the  end 
of  each  budget  period. 

2.  Financial  status  report  (FSR)  must 
be  submitted  90  days  after  the  end  of 
each  budget  period. 

3.  Final  financial  cind  performance 
reports,  must  be  submitted  90  days  after 
the  end  of  the  project  period. 

Send  all  reports  to  the  Grants 
Management  Specialist  identified  in  the 
"Where  to  Obtain  Additional 
Information"  section  of  this 
announcement. 

The  following  additional 
requirements  are  applicable  to  this 
program.  For  a  complete  description  of 
each,  see  Attachment  I  in  the 
application  package. 


AR-1     Human  Subjects  Requirement 

AR-2     Requirements  for  Inclusion  of 
Women  and  Racial  and  Ethnic 
Minorities  in  Research 

AR-9     Paperwork  Reduction  Act 
Requirements 

AR-10     Smoke-Free  Workplace 
Requirements 

AR-1 1     Healthy  People  2010 

AR-1 2     Lobbying  Restrictions 

AR-20    Conference  Support 

L  Authority  and  Catalog  of  Federal 
Domestic  Assistance  Number 

This  program  is  authorized  under 
sections  301(a).  317(k)(2)  of  the  Public 
Health  Service  Act  [42  U.S.C.  241(a)  and 
247b(k)(2)).  as  amended.  The  Catalog  of 
Federal  Domestic  Assistance  Number 
for  this  program  is  93.283. 

|.  Where  To  Obtain  Additional 
Information 

For  this  announcement  and  other  CDC 
program  announcements  see  the  CDC 
home  page  on  the  Internet:  http:// 
www.cdc.gov. 

If  you  have  questions  after  reviewing 
the  contents  of  all  the  documents, 
business  management  technical 
assistance  may  be  obtained  from: 
Cynthia  Collins,  Grants  Management 
Specialist.  Grants  Management  Branch. 
Procurement  and  Grants  Office, 
Announcement  00145,  Centers  for 
Disease  Control  and  Prevention  (CDC). 
Room  3627.  2920  Brandywine  Road. 
Atlanta.  GA  30341,  Telephone  (770) 
488-2757,  E-mail  address 
ccollins@cdc.gov. 

For  program  technical  assistance, 
contact:  Corinne  Graffunder,  Chief, 
Section  A,  Program  Services  Branch, 
Division  of  Cancer  Prevention  and 
Control,  National  Center  for  Chronic 
Disease  Prevention  and  Health 
Promotion,  Centers  for  Disease  Control 
and  Prevention  (CDC),  4770  Buford 
Highway  NE.,  Mailstop  K-57.  Atlanta. 
GA  30341-3724,  Telephone  (770)  488- 
4880.  fax  (770)  488-3230.  E-mail 
address:  cgraffunder@cdc.gov. 

Dated:  May  31.  2000. 
John  L.  Williams, 

Director,  Procurement  and  Grants  Office, 

Centers  for  Disease  Control  and  Prevention 

ICDC). 

[FR  Doc.  00-14097  Filed  6-5-00;  8:45  am] 

BILUNG  CODE  416J-1B-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Announcement  00081] 

Cooperative  Agreements  for  National 
Organizations  To  Enable 
Postsecondary  Institutions  To  Prevent 
HIV  Infection  and  Other  important 
Healtli  Problems  Among  Youth  Notice 
of  Availability  of  Funds 

A.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (Center  for  Disease  Control) 
announces  the  availability  of  fiscal  vear 
(FY)  2000  funds  for  a  cooperative 
agreement  program  to  enable 
postsecondary  institutions  to  prevent 
HIV  infection  and  other  important 
health  problems  among  youth.  Centers 
for  Disease  Control  is  committed  to 
achieving  the  health  promotion  and 
disease  prevention  objectives  of 
"Healthy  People  2010  ".  a  national 
activity  to  reduce  morbidity  and 
mortality  and  improve  the  quality  of 
life.  This  announcement  is  related  to  the 
focus  areas  of  HIV  and  Sexually 
Transmitted  Diseases.  For  the 
conference  copy  of  'Healthy  People 
2010".  visit  the  internet  site:  <http:// 
www.health.gov/healthypeople>. 

The  purpose  of  the  program  is  to 
strengthen  the  capacity  of 
postsecondary  institutions  to  increase 
the  proportion  of  college  and  university 
students  who  receive  information  from 
their  institutions  on  each  of  six  priority 
health-risk  behaviors  (1)  sexual 
behaviors  that  result  in  HIV  infection, 
other  STDs,  and  unintended  pregnancy; 
(2)  alcohol  and  other  drug  use;  (3) 
tobacco  use;  (4)  dietary  patterns  that 
result  in  disease;  (5)  intentional  and 
unintentional  injury-;  and  (6)  inadequate 
physical  activity.  Applicants  may  apply 
for  one  of  the  two  following  priority 
areas,  which  are  of  equal  importance: 

Priority  1;  Institution-wide  health 
promotion  programs.  To  implement 
strategies  for  policymakers  and 
practitioners  (such  as  professors, 
educators,  wellness  coordinators,  health 
care  providers)  in  colleges  and 
universities  to  institutionalize 
compretiensive  HIV/AIDS  prevention 
methods  into  health  promotion  and 
disease  prevention  programs  for  youth 
and  young  adults  both  on  campus  and 
in  the  community,  especially  for  groups 
disproportionately  affected  by  HIV/ 
AIDS,  including  communities  of  color 
and  youth  in  high  risk  situations  in 
large  urban  areas. 

Priority  2:  Preser\'ice  education.  To 
implement  and  evaluate  strategies  for 
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university,  college  and  other  systems 
which  will  result  in  prevention  methods 
for  HIV  and  other  serious  health 
problems  of  youth  being  included  in 
professional  development  courses  for 
individuals  entering  the  health, 
education  or  service  professions  and 
working  with  groups  disproportionately 
affected  by  HIV/ AIDS,  including 
communities  of  color  in  large  urban 
areas. 

As  additional  funds  become  available. 
Centers  for  Disease  Control  expects  to 
support  through  competitive 
supplemental  awards  other  priorities 
addressing  additional  health-related 
areas. 

B.  Eligible  Applicants 

Limited  Competition 

Funding  will  be  provided  only  to 
national  non-profit  organizations,  to 
include  national  minority  organizations, 
that  have  postsecondary  institutions  or 
programs  as  their  major  focus,  and  that 
have  the  capacity  to  develop  an  ongoing 
program  of  activities  to  prevent  HIV 
infection  and  other  serious  health 
problems  among  youth  and  young 
adults,  especially  tho.se  in  high-risk 
situations. 

Eligible  national  organizations  must 
have  affiliate  offices  or  local,  state,  or 
regional  membership  constituencies  in  a 
minimum  of  10  states  and  territories. 
Affiliate  offices  and  local,  state,  or 
regional  membership  constituencies 
may  not  apply  in  lieu  of,  or  on  behalf 
of,  their  national  office.  Colleges  and 
universities  and  for-profit  organizations 
are  not  eligible  to  apply.  To  be 
considered  a  national  minority 
organization,  eligible  applicants  must 
meet  the  following  criteria: 

At  least  51  percent  of  the  persons  on 
the  governing  board  must  be  members  of 
racial  or  ethnic  minority  populations. 

The  organization  must  possess  a 
documented  histor\'  of  serving  racial  or 
ethnic  minority  populations  through  its 
offices,  affiliates,  or  participating 
organizations  at  the  national  level  for  at 
least  12  months  before  the  submission 
of  the  application  to  Centers  for  Di.sease 
Control.  Non-governmental 
organizations  funded  for  similar 
activities  under  Centers  for  Disease 
Control's  Program  Announcement 
99023,  "Cooperative  Agreements  for 
National  Programs  to  Prevent  HIV 
Infection  and  Other  Important  Health 
Problems  among  Youth  and  Strengthen 
Coordinated  School  Health  Programs" 
are  not  eligible  for  funding  under  this 
program  announcement. 

Competition  is  limited  under  this 
program  announcement  because  of  the 
need  for  directed  and  concentrated 


focus  in  the  effective  dissemination  of 
information  atid  implementation  and 
evaluation  of  programs.  The 
coordination  and  implementation  of  a 
national  strategy  for  postsecondary 
institutions  requires  organizations  that 
have  the  capacity  and  experience  to 
influence  the  professional  actions  of 
their  constituencies;  have  the  capacity 
to  provide  professional  development  for 
implementation  of  effective  programs: 
and  can  build  the  capacity  of 
postsecondary  institutions. 

Note:  Public  Law  104-6.5  states  that  an 
organization  described  in  section  501(c)(4)  of 
the  Internal  Revenue  Code  of  1986  that 
Rngages  in  lobbying  activities  is  not  eligible 
to  receive  Federal  funds  constituting  an 
award,  grant,  cooperative  agreement, 
contract,  loan,  or  any  other  form. 

C.  Availability  of  Funds 

Approximately  $2.2  million  will  be 
available  in  FY  2000  to  fund 
approximately  8  awards  under  the  two 
priority  areas  including  at  least  one 
national  minority  organization.  It  is 
expected  that  awards  will  range  from 
$200,000  to  $300,000.  It  is  expected  that 
the  awards  will  begin  on  or  about 
September  30,  2000  and  will  be  made 
for  a  12-month  budget  period  within  a 
project  period  of  up  to  5  years.  Funding 
estimates  may  change. 

Continuation  awards  within  an 
approved  project  period  will  be  made 
on  the  basis  of  satisfactory  progress  as 
evidenced  by  required  reports  and  the 
availability  of  funds. 

Use  of  Funds 

Funds  must  be  used  for  categorical 
activities  to  prevent  behaviors  that  place 
young  people  at  risk  for  HIV  infection, 
other  STDs,  unintended  pregnancy,  and 
other  important  health  problems, 
especially  targeting  groups 
disproportionately  affected,  including 
communities  of  color  and  youth  in  high- 
risk  situations  particularly  in  urban 
.settings.  (A  list  of  young  people 
considered  to  be  in  high-risk  situations 
is  included  as  Attachment  1  of  this 
program  announcement.)  Funds  may  be 
used  to  integrate  such  categorical 
activities  into  broader  coordinated 
health  programs  to  improve  the  health 
of  young  people  (e.g.,  college  health 
programs,  adolescent  health  programs, 
or  coordinated  school  health  programs). 

Activities  funded  under  this 
announcement  are  intended  to  build  the 
capacity  of  national  non-governmental 
organizations  to  promote  HIV,  STD,  and 
unintended  pregnancy  prevention 
among  youth  and  young  adults  and 
should  not  include  any  formal  or 
informal  re.search.  In  addition,  funds 


under  this  announcement  are  not  to  be 
used  for  clinical  services  or  supplies. 
Applicants  may  apply  for  funding 
under  only  one  of  the  two  priority  areas 
and  must  clearly  identify  the  specific 
priority  area  for  which  funding  is 
requested.  As  additional  funds  become 
available.  Center  for  Disease  Control 
expects  to  support,  through  competitive 
supplemental  awards,  expanded  efforts 
in  other  health-related  areas. 

D.  Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
shall  be  responsible  for  conducting 
activities  under  1  (Recipient  Activities) 
and  Center  for  Disease  Control  will  be 
responsible  for  conducting  activities 
under  2  (Center  for  Disease  Control 
Activities). 

1.  Recipient  Activities 

a.  Establish  and  maintain  a  staff 
position  within  the  agency  that  has  full- 
time  responsibility  and  organizational 
authority  for  HIV  prevention  and  other 
health-related  activities  funded  under 
this  aimouncement.  The  selected 
individual  in  this  position  should  have 
specific  training  and  experience  needed 
for  leadership  and  coordination  of 
health  promotion  activities;  knowledge 
and  experience  working  in  higher 
education;  and  good  written  and  oral 
skills  to  enable  them  to  serve  as  a 
liaison  with  partners  in  health, 
education,  and  the  community. 

b.  Collaborate  with  the  organization's 
constituents  in  addition  to  state  and 
local  education,  health,  and  social 
service  agencies,  non-governmental 
organizations  (especially  those  also 
funded  under  this  program 
announcement),  and  Center  for  Disease 
Control  to  implement  a  national  strategy 
to  achieve  the  purposes  of  this  program 
in  postsecondary  institutions. 

c.  Implement  specific,  measurable, 
and  feasible  goals  and  objectives. 
Evaluate  the  effectiveness  of  the 
program  in  achieving  goals  and 
objectives  by  providing  indicators  of 
success. 

d.  Participate  in  the  Division  of 
Adolescent  and  School  Health  (DASH) 
annual  conference  each  budget  year  of 
the  project  for  the  purpose  of  improving 
health  education  to  prevent  HIV 
infection  and  reduce  other  important 
health  risks  that  face  youth  and  young 
adults. 

e.  Disseminate  project-related 
information  and  findings  through  a 
variety  of  methods. 

i.  Implement  an  operational  plan  for 
the  funded  priority  area  that  may 
include,  but  is  not  limited  to.  one  or 
more  of  the  following  activities:  Possible 
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activities  for  Priority  Area  1: 
(Institution-wide  health  promotion 
programs). 

(1)  Form  state  coalitions  of  decision- 
makers to  implement  health  promotion 
programs  for  young  people  in  the 
community,  including  postsecondary 
students,  focusing  on  HIV  prevention 
among  youth  in  high-risk  situations  and 
within  communities  of  color  especially 
in  urban  settings.  Assist  coalitions  to 
develop  focused  goals,  select  feasible 
strategies,  obtain  critical  resources, 
implement  effective  collaborative 
methods,  and  evaluate  program 
outcomes.  The  coalition  should  be  state- 
wide, involve  other  campuses,  and 
include  stakeholders  from  universities 
and  their  governing  boards,  state  or 
local  government  agencies,  state  or  local 
health  departments,  local  school 
districts,  businesses,  voluntary  and 
religious  organizations,  social  services 
organizations,  special  population 
groups,  community-based  organizations, 
other  organizations  that  serve  youth, 
and  legislators. 

(2)  Integrate  comprehensive  HIV 
prevention  methods  throughout  the 
campus  learning  environment.  Adopt 
effective,  model  prevention  techniques 
into  the  credit  curriculum;  non-credit 
courses,  programs  and  services;  co- 
curricular  programs;  and  other 
education  reform  initiatives.  Foster 
educational  experiences  for 
postsecondary  students  that  actively 
involve  them  in  community  efforts  (e.g., 
tlirough  service  learning)  to  prevent  HIV 
and  other  serious  health  problems 
among  youth. 

(3)  Implement  campus-wide  policies 
regarding  HIV /AIDS  and  other  serious 
health  problems.  Include  language  that 
supports  a  healthy  campus/community 
in  the  institution's  mission,  vision,  and/ 
or  values  statement{s).  Implement 
policies  to  broaden  the  definition  of 
scholarship  in  universities  and  colleges 
to  include  professional  services, 
especially  those  that  improve  the  health 
of  children  and  youth,  as  criteria  for 
tenure  and  promotion.  Provide 
assistance  to  implement  such  policies 
and  evaluate  their  effectiveness. 

(4)  Identify  and  target  youth  and 
young  adults  engaging  in  high-risk 
behaviors  with  health  messages, 
education,  resources,  and  services, 
providing  particular  attention  to 
students  living  in  communities  of  color 
especially  in  urban  settings.  Evaluate 
the  effects  of  the  intervention. 

Possible  activities  for  Priority  Area  2: 
(Preservice  education) 

(1)  Convene  policymakers  in  state 
systems  of  higher  education,  and  state 
and  local  education  agencies  to  develop 
or  modify  policies  dealing  with 


university/college  professional 
development  courses  so  prevention  of 
HIV  and  other  serious  health  problems 
among  youth  is  institutionalized  in 
preservice  training.  Assist  a  designated 
work  group  in  planning,  implementing, 
and  evaluating  these  changes. 

(2)  Train  university/college 
instructors  and  professors  to  use 
effective  teaching  resources  for  HIV 
prevention  and  other  serious  health 
problems  in  professional  development 
courses  for  educators  in  general,  health 
educators,  counselors,  social  workers, 
nurses,  physicians  and  others  who  will 
work  with  youth.  Provide  technical 
assistance  for  these  individuals  as  well 
as  follow  up  evaluation  of  their  work. 

(3)  Convene  a  cross-disciplinary 
consortium  of  accrediting  bodies  or 
professional  associations  whose 
constituencies  are  teachers,  nurses, 
physicians,  public  health  educators, 
counselors,  social  workers,  and  other 
practitioners  who  regularly  work  with 
youth.  Devise,  implement  and  evaluate 
a  plan  to  prepare  professionals  to 
address  HIV  prevention/health 
education  for  youth. 

(4)  Form  a  coalition  comprised  of 
members  of  a  pertinent  discipline(s)  to 
develop  and  adopt  HIV  and  health 
education  standards  to  be  included  in 
relevant  credentialing  guidelines  for 
certification  and  licensing  for  youth- 
serving  professionals. 

2.  Center  for  Disease  Control  Activities 

a.  Provide  and  periodically  update 
information  related  to  the  purposes  or 
activities  of  this  program 
announcement. 

b.  Coordinate  with  national,  state,  and 
local  education,  health  and  social 
service  agencies,  as  well  as  other 
relevant  organizations,  in  planning  and 
conducting  national  strategies  designed 
to  strengthen  programs  for  preventing 
HIV  infection,  other  STDs.  unintended 
pregnancy,  and  other  important  health 
risks  and  health  problems  among  young 
people. 

c.  Provide  programmatic  consultation 
and  guidance  related  to  program 
planning,  implementation,  and 
evaluation;  assessment  of  program 
objectives;  use  of  indicators;  and 
dissemination  of  successful  strategies, 
experiences,  and  evaluation  reports. 

d.  Plan  and  conduct  meetings  of 
national,  state,  and  local  education 
agencies  and  other  appropriate 
organizations  and  individuals  to  address 
issues  and  program  activities  related  to 
improving  coordinated  school  health 
programs  and  strengthening  the  capacity 
of  postsecondary  institutions  and 
agencies  that  serve  young  people  to 
prevent  HFV  infection,  other  STDs, 


unintended  pregnancies  and  other 
important  health  problems  among 
young  people. 

e.  Assist  in  the  evaluation  of  program 
activities. 

E.  Application  Content 

Use  the  information  in  the  Program 
Requirements,  Other  Requirements,  and 
Evaluation  Criteria  sections  to  develop 
the  application  content.  Your 
application  will  be  evaluated  on  the 
criteria  listed,  so  it  is  important  to 
follow  these  in  laying  out  your  program 
plan. 

The  narrative  should  be  no  more  than 
42  double-spaced  pages  printed  on  one 
side,  with  one-inch  margins,  and 
unreduced  font.  Pages  must  be 
numbered  clearly,  and  a  complete  table 
of  contents  of  the  application  and  its 
appendixes  must  be  included.  Begin 
each  separate  section  on  a  new  page. 

Provide  a  concise,  one  page  Executive 
Summary  that  clearly  states  the  priority 
area  being  addressed  and  describes  your 
organization's  eligibility-,  including:  (a) 
its  status  as  a  national  organization,  (b) 
number  and  membership  of  affiliate 
offices,  and  (c)  experience  and  capacity 
of  the  organization  to  work  with 
postsecondary  institutions  and  other 
relevant  agencies.  The  summar\-  should 
also  include  the  major  proposed  goals, 
objectives,  and  activities  for 
implementation  of  the  project. 

Divide  the  body  of  the  application 
into  the  following  sections: 

1.  Background  and  Need  (not  more 
than  4  pages):  Identify  the  priority  area 
for  which  support  is  being  requested 
and  describe: 

a.  The  needs  associated  with  the 
priority  area. 

b.  Your  organization's  background 
and  experience  in  addressing  the  needs 
related  to  the  priority  area. 

c.  The  need  for  the  specific  activities 
proposed  in  your  plan. 

2.  Capacity  (not  more  than  8  pages): 

a.  Describe  your  organization's 
constituents  and  affiliates  as  follows: 

— Type  of  constituency. 

— Number  of  constituents  and 
affiliates. 

— Location  of  constituents  and 
affiliates. 

— How  the  constituency  can  influence 
and  work  with  the  population  identified 
in  the  priority  area. 

b.  Describe  your  organization's 
experience  in  supporting  the  priority- 
area  for  which  you  are  applying, 
including  such  factors  as: 

— Current  and  previous  experience 
related  to  the  proposed  program 
activities. 

— Current  and  previous  coordination 
with  other  national  organizations  and 
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health,  education,  and  social  service 
agencies. 

— Activities  related  to  building 
alliances,  networks,  or  coalitions. 

c.  Describe  your  organization's 
structure  and  how  it  supports  health 
promotion  and  education  activities. 
Attach  a  copy  of  your  orgeuiizational 
chart. 

3.  Operational  Plan  (not  more  than  15 
pages): 

a.  Goals.  List  goals  that  specifically 
relate  to  program  requirements  that 
indicate  where  the  program  will  be  at 
the  end  of  the  projected  5  year  project 
period. 

b.  Objectives.  List  objectives  that  are 
specific,  measurable,  and  feasible  to  be 
accomplished  during  the  first  12-month 
budget  period.  The  objectives  should 
relate  directly  to  the  project  goals  and 
recipient  activities. 

c.  Describe  in  narrative  fonn  and 
display  on  a  timetable,  specific 
activities  that  are  related  to  each  first- 
year  obfective.  Indicate  when  each 
activity  will  occur  as  well  as  when 
preparations  for  activities  will  occur. 
Indicate  who  will  be  responsible  for 
each  activity. 

d.  List  major  milestones  that  will  be 
accomplished  during  years  two  through 
five. 

4.  Project  Management  and  Staffing 
Plan  (not  more  than  8  pages): 

a.  Describe  the  proposed  staffing  for 
the  project  and  provide  job  descriptions 
for  existing  and  proposed  positions. 

b.  Attach  curriculum  vitae  (limited  to 
2  pages  per  person)  for  each 
professional  staff  member  named  in  the 
proposal. 

c.  Submit  job  descriptions  illustrating 
the  level  of  organizational  responsibility 
for  professional  staff  who  will  be 
assigned  to  the  project. 

d.  If  a  state(s)  has  been  identified 
where  the  proposed  activities  will 
occur,  provide  the  name  of  this  state{s) 
and  the  name(s)  of  the  contact  person 
who  will  coordinate  the  activity 

5.  Sharing  experiences  (not  more  than 
1  page): 

Describe  how  project  materials  and 
accomplishments  will  be  shared  with 
others.  Identify  appropriate  audiences 
for  this  information. 

6.  Collaboration  (not  more  than  2 
pages):  Describe  the  purposes  of 
proposed  collaboration  and  the  agencies 
and  organizations  with  which 
collaboration  will  be  conducted.  If  other 
organizations  will  participate  in 
proposed  activities,  provide  the  name(s) 
of  the  organization(s).  and  state  who  in 
your  organization  will  coordinate  the 
activity.  For  each  organization  listed, 
provide  a  letter  from  them  that 
acknowledges  their  specific  role  and 


describes  their  capacity  to  fulfill  it.  Do 
not  include  letters  of  support  from 
organizations  that  will  not  have  specific 
roles  in  the  project. 

7  Evaluation  (not  more  than  4  pages): 
Describe  a  plan  to  evaluate  the  project's 
effectiveness  in  meeting  its  objectives 
and  goals.  For  each  of  the  types  of 
evaluation  listed  below,  specify  the 
evaluation  question(s)  to  be  answered, 
data  to  be  obtained,  the  type  of  analyses 
that  will  be  performed,  to  whom  it  will 
be  reported,  and  how  data  will  be  used 
to  improve  the  program.  The  plan 
should  indicate  the  major  steps  in  the 
evaluation,  who  will  be  responsible  for 
each  one,  and  when  each  will  be 
accomplished. 

a.  Process  evaluation.  Describe  how 
you  will  evaluate  the  project's  progress 
in  meeting  objectives  and  conducting 
activities  during  the  budget  period. 

b.  Outcome  evaluation.  E)eschbe  how 
you  will  assess  the  project's 
effectiveness  in  attaining  goals  at  the 
completion  of  each  project  year  and  at 
the  end  of  the  5  year  project  period. 
Specific,  measurable  indicators  of 
project  success  should  be  developed. 

8.  Budget  and  Accompanying 
Justification:  Provide  a  detailed  budget 
narrative  and  line-item  justification  of 
all  operating  expenses.  The  budget 
should  be  consistent  with  the  stated 
objectives  and  planned  activities  of  the 
project.  Budget  requests  should  include 
the  cost  for  two  people  for  a  2  day  trip 
to  Atlanta,  Georgia  for  a  planning 
meeting  and  a  4  day  trip  to  Atlanta. 
Georgia  for  the  Division  of  Adolescent 
and  School  Health  annual  conference. 

F.  Submission  and  Deadline 

Letter  of  Intent 

The  application  must  be  preceded  by 
an  original  and  two  copies  of  a  letter  of 
intent  to  apply.  The  letter  of  intent  must 
be  submitted  on  or  before  June  8,  2000. 
to  the  Grants  Management  Specialist 
identified  in  the  "Where  to  Obtain 
Additional  Information"  section  of  this 
announcement. 

Your  letter  of  intent  should  include 
the  name,  address,  telephone  and 
facsimile  numbers  of  the  organization's 
primary  contact  for  writing  and 
submitting  the  application.  The  letter  of 
intent  should  be  limited  to  a  simple 
statement  of  your  organization's 
intention  to  apply  and  may  not  exceed 
one  page.  The  letter  of  intent  will  be 
used  to  anticipate  the  number  of 
applications. 

Application 

Submit  the  original  and  two  copies  of 
PHS  Form  5161-1  (OMB  Number  0937- 
0189).  Forms  are  available  in  the 


application  kit.  On  or  before  June  30. 
2000.  submit  the  application  to  the 
Grants  Management  Specialist 
identified  in  the  'Where  to  Obtain 
Additional  Information  "  section  of  this 
announcement. 

Deadline:  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either: 

1 .  Received  on  or  before  the  deadline 
date;  or 

2.  Sent  on  or  before  the  deadline  date. 
Applicants  must  request  a  legibly  dated 
U.S.  Postal  Service  postmark  or  obtain 

a  legibly-dated  receipt  from  a 
commercial  carrier  or  U.S.  Postal 
Service.  Private  metered  postmarks  shall 
not  be  acceptable  as  proof  of  timely 
mailing. 

Late  Applications:  Applications 
which  do  not  meet  the  criteria  in  (1)  or 
(2)  above  are  considered  late 
applications,  will  not  be  considered, 
and  will  be  returned  to  the  applicant. 

G.  Evaluation  Criteria  (180  points) 

Each  application  will  be  evaluated 
individually  according  to  the  following 
criteria  by  an  independent  review  group 
appointed  by  the  Centers  for  Disease 
Control  and  Prevention. 

1.  Background  and  Need  (10  points] 

The  extent  to  which  the  applicant 
justifies  need  for  the  program  under  the 
priority  area  the  organization's 
experience  :  r,.  addressing  the  priority 
area,  and  the  need  for  proposed 
activities. 

2.  Capacity  (30  points) 

The  extent  to  which  the  applicant 
demonstrates  the  capacity  and  ability  of 
the  organization  and  its  constituency  to 
address  the  identified  needs  and 
develop,  implement,  and  evaluate 
program  activities. 

3.  Operational  Plan  (25  points) 

The  extent  to  which  the  applicant: 
a.  Identifies  goals  that  are  specific  and 
feasible  for  the  projected  5  year  project 
period  and  are  consisteirt  with  program 
requirements. 

0.  Identifies  objectives  for  the  first 
year  budget  period  that  are  specific, 
measurable,  and  feasible  and  are  related 
directly  to  project  goals. 

c.  Proposes  activities  that  are  likely  to 
achieve  each  objective  for  the  first 
budget  period. 

d.  Proposes  activities  that  focus  on 
youth  in  high-risk  situations  and 
communities  of  color  especially  those  in 
urban  settings. 

e.  Provides  a  reasonable  time  line  for 
conducting  activities. 

f.  Outlines  major  milestones  that  will 
be  accomplished  during  years  two 
through  five  of  the  project. 
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4.  Project  Management  and  Staffing  (15 
points) 

The  extent  to  which  the  applicant 
identifies  staff  that  have  the 
responsibility,  capability,  and  authority 
to  cany  out  each  activity,  as  evidenced 
by  job  descriptions,  curriculum  vitae, 
and  organizational  charts. 

5.  Sharing  Experiences  and  Resources  (5 
points) 

The  extent  to  which  the  applicant 
describes  plans  to  share  effective 
materials  and  activities  with  appropriate 
audiences. 

6.  Collaboration  (5  points) 

The  extent  to  which  the  applicant 
describes  plans  to  collaborate  with 
agencies  such  as  state  and  local  health 
and  education  departments, 
postsecondar\'  institutions,  and  other 
national  organizations  and  provides 
letters  of  specific  intentions  from 
collaborating  agencies. 

7.  Evaluation  (10  points) 

The  quality  of  the  plans  for  both 
process  and  outcome  evaluations,  to 
include  specification  of  indicators  of 
program  success,  methods  of  obtaining 
data,  ways  of  reporting  results,  use  of 
results  for  programmatic  decisions,  and 
timing  and  staff  responsibility. 

8.  Budget  (Not  Scored) 

The  extent  to  which  the  applicant 
provides  a  detailed  and  clear  budget 
narrative  consistent  with  the  stated 
objectives,  planned  activities,  and  goals 
of  the  project. 

H.  Other  Requirements 

1.  Technical  Reporting  Requirements 

Provide  Center  for  Disease  Control 
with  original  plus  two  copies  of: 

a.  Annual  progress  reports,  no  more 
than  90  days  after  the  end  of  each 
budget  period; 

b.  Financial  status  reports,  no  more 
than  90  days  after  the  end  of  the  budget 
period;  and 

c.  Final  financial  and  performance 
reports,  no  more  than  90  days  after  the 
end  of  the  project  period. 

Send  all  reports  to  the  Grants 
Management  Specialist  identified  in 
section  J,  "Where  to  Obtain  Additional 
Information". 

2.  Research  Activities  Restricted 

Activities  funded  under  this  program 
announcement  are  intended  to  build  the 
capacity  of  postsecondarv  institutions  to 
promote  HIV,  other  STDs,  and 
unintended  pregnancy  prevention  and 
to  prevent  other  serious  health  problems 
among  youth  and  young  adults  as 


described  in  the  two  priority  areas. 
Research  activities  will  not  be 
supported  under  this  announcement. 

The  following  additional 
requirements  are  applicable  to  this 
program.  For  a  complete  description  of 
each,  see  Attachment  III  in  the 
application  kit. 

.•\R-,5— HIV  Program  Review  Panel 

Requirements 
.\R-7 — Exerulive  Order  12372  Review 
.•\R-8— Public  Health  System  Reporting 

Requirements 
.^R-9 — Paperwork  Reduction  .\t.\ 

Requirements 
AR-10 — Smoke-Free  Workplace 

Requirements 
AR-11— Healthy  People  2010 
AR-12 — Lobbying  Restrictions 
AR-1 .5 — Proof  of  Non-profit  Status 

I.  Authority  and  Catalog  of  Federal 
Domestic  Assistance  Number 

This  program  is  authorized  under 
sections  301(a),  317(k)(2)  and  1706  [42 
U.S.C.  241(a),  247b(k)(2)  and  300u-5]  of 
the  Public  Health  Service  Act.  as 
amended.  The  Catalog  of  Federal 
Domestic  Assistance  number  is  93.938. 

J.  Where  to  Obtain  Additional 
Information 

This  and  other  Center  for  Disease 
Control  announcements  can  be  found  on 
the  Center  for  Disease  Control  home 
page  <www.cdc.gov>.  Click  on  Funding 
then  click  on  Grants  and  Cooperative 
Agreements.  To  receive  additional 
written  information  and  to  request  an 
application  kit.  call  (1-888-472-6874). 
You  will  be  asked  to  leave  your  name 
and  address  and  will  be  instructed  to 
identifv'  the  announcement  of  interest. 

If  you  have  questions  after  reviewing 
the  contents  of  all  documents,  business 
management  assistance  may  be  obtained 
from:  Van  A.  King,  Grants  Management 
Specialist,  Grants  Management  Branch, 
Procurement  and  Grants  Office. 
Announcement  00081,  Centers  for 
Disease  Control  and  Prevention.  2920 
Brandywine  Road.  Room  3000,  Atlanta. 
GA  30341^146;  Telephone  Number 
(770)  488-2751;  Email  address 
vbk5@cdc.gov. 

For  program  technical  assistance, 
contact:  Mary  Vemon-Smiley,  Chief. 
Special  Populations  Program  Section. 
Division  of  Adolescent  and  School 
Health.  National  Center  for  Chronic 
Disease  Prevention  and  Health 
Promotion.  Centers  for  Disease  Control 
and  Prevention,  4770  Buford  Highway, 
MS  K-31,  Atlanta,  Georgia  30341-4146; 
Telephone  Number  (770)  488-325- 
8004;  Email  address  mevO@cdc.gov. 


UaUni.  May  31,  2000 

John  L.  Williams. 

Director.  Prorurcmt^nt  and  drcmts  Office. 
Cpntprs  for  Disease  Conlml  and  Prevention 
ICDCl. 

|FR  Dot  .  00-14098  Filed  f>-=i-00:  «:4t  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Arthritis  Advisory  Committee;  Notice 
of  Meeting 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice. 

This  notice  announces  a  forthcoming 
meeting  of  a  public  advisor}'  committee 
of  the  Food  and  Drug  Administration 
(FDA).  The  meeting  will  be  open  to  the 
public. 

\ame  of  Committee:  Arthritis 
Advisory-  Committee. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agenc\'  on 
FDA's  regulaton,'  issues. 

Date  and  Time:The  meeting  will  be 
held  on  July  12.  2000.  8  a.m.  to  5  p.m. 

Location:  Gaithersburg  Holiday  Inn. 
Walker  and  Whetstone  Rooms.  "Two 
Montgomerv  Village  Ave..  Gaithersburg. 
MD. 

Contact  Person:  Kathleen  R.  Reedy  or 
LaNise  S.  Giles.  Center  for  Drug 
Evaluation  and  Research  (HFD-21). 
Food  and  Drug  Administration.  5600 
Fishers  Lane,  (for  express  delivery.  5630 
Fishers  Lane.  rm.  1093)  Rockville.  MD 
20857.  301-827-7001.  or  e-mail: 
reedyk@cder.fda.gov.  or  FDA  Advisorv 
Committee  Information  Line.  1-800- 
741-8138  (301-443-0572  in  the 
Washington.  DC  area),  code  12532. 
Please  call  the  Information  Line  for  up- 
to-date  information  on  this  meeting. 

Agenda:  The  Committee  will  discuss 
biologies  license  application  (BLA)  99- 
1234.  Remicade^^'  (infliximab. 
Centocor)  for  the  treatment  of 
rheumatoid  arthritis,  prevention  of 
radiographic  progression  and 
prevention  of  physical  disability.  The 
Committee  will  also  discuss  general 
issues  regarding  claims  based  on 
radiographic  data  in  patients  with 
rheumatoid  arthritis. 

Procedure:  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  WTiting.  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  July  6,  2000.  Oral 
presentations  from  the  public  will  be 
scheduled  between  approximately  1 1 
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d.ni  and  12  inxm    Vinw  dlloltfd  for  I'M.h 
presentation  inav  be  limited.  Those 
desiring  to  make  formal  oral 
presentations  should  notif\'  the  contact 
person  before  |ulv  (>.  2tK)().  an<l  submit 
a  brief  statement  of  the  general  nature  of 
the  eviilence  or  arguments  thev  wish  to 
present,  the  names  and  addresses  of 
proposed  participants.  <ind  an 
indication  of  the  approximate  time 
reijuested  to  make  their  presentation 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  (lommittwf  Act  (.5 
IJ.S.C.  app.  2). 

Dated    M.iv   M.  JIlOO 
l.inda  A.  Suvdam, 
Srnior  Associate  CommissiontT 
[KR  DiH    (M)-1421  )  Filed  ti-5-<M);  H  4.T  ain| 
BILUNG  CODC  4180-01 -f 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No,  980-0965] 

"Guidance  for  Industry:  Recognition 
and  Use  of  a  Standard  for  the  Uniform 
Labeling  of  Blood  and  Blood 
Components;"  Availability 

AGENCY:  Food  and  Dnig  Administration. 

HHS. 

action:  Notice. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  guidance  document 
entitled  "Guidance  for  industry: 
Recognition  and  Use  of  a  .Standard  for 
the  Uniform  Labeling  of  Blood  and 
Blood  Components  ■'  The  guidance 
document  describes  a  system  for  the 
uniform  labeling  of  blood  and  blood 
components  for  transfusion.  Source 
Plasma,  and  other  components  for  use 
in  further  manufacturing.  The  guidance 
will  assist  manufacturers  in  complying 
with  the  labeling  requirements  under 
FDA's  regulations. 

DATES:  Submit  written  comments  at  any 
time 

ADDRESSES:  Submit  written  requests  for 
single  copies  of  the  guidance  entitled 
"(iuid^nce  for  Industry:  Recognition 
and  LIse  of  a  Standard  for  the  Uniform 
Labeling  of  Blood  and  Blood 
Components  "  to  the  (Jffice  of 
Communication.  Training,  and 
Manufacturers  Assistance  {HFM-40). 
Center  for  Biologies  Evaluation  and 
Research,  Food  and  Drug 
Administration,  1401  Rockville  Pike. 
Rockville,  MD  20852-1448.  Send  one 
self-addressed  adhesive  label  to  assist 
the  office  in  processing  your  requests. 
The  document  may  also  be  obtained  by 


mail  by  calling  the  CBER  Voice 
Information  System  at  1-800-835-4709 
or  301-827-1800.  or  by  fax  by  calling 
the  FAX  Information  System  at  1-888- 
CBKR-FAX  or  301-827-3844   .See  the 
SUPPLEMENTARY  INFORMATION  section  for 
electronic  access  to  the  guidance 
document. 

Submit  written  comments  on  the 
guidance  document  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  5630  Fishers 
Une,  rm.  1061,  Rockville,  MD  20852. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
information  about  this  notice:  Sharon  A. 
Carayiannis,  Center  for  Biologies 
Evaluation  and  Research  (HFM-17). 
Food  and  Drug  Administration,  1401 
Rockville  Pike.  Rockville,  MD  20852- 
1448. 301-827-6210 

For  technical  information:  Kenneth  A. 
Zemann,  Center  for  Biologies  Evaluation 
and  Research  {HFM-375),  Food  and 
Drug  Administration.  1401  Rockville 
Pike.  Rockville.  MD  20852-1448.  301- 
827-3543.  or  FAX  301-827-3534. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  International  Council  for 
(Commonality  in  Blood  Banking 
Automation  (ICCBBA)  prepared  and 
submitted  to  FDA  a  draft  document 
entitled  "United  States  lndustr\' 
(Consensus  Standard  for  the  Uniform 
Labeling  of  Blood  and  Blood 
Components  Using  ISBT  128."  Version 
1.2  0  (draft  Standard).  The  ICCBBA 
requested  that  ISBT  128  replace  the 
current  "ABC  Codabar"  system  as  an 
approved  machine  readable  barcode  for 
labeling  blood  and  blood  components. 
(Jn  November  21.  1998.  FDA  made  the 
draft  Standard  available  on  its  website 
for  public  comment.  In  the  Federal 
Register  of  November  27,  1998  (63  FR 
65600),  FDA  announced  the  availability 
of  the  draft  Standard  and  requested 
public  comment  on  both  the  use  of  ISBT 
128  and  timeframes  for  implementation. 
The  ICCBBA  revised  the  draft  Standard 
in  response  to  public  comment  and 
submitted  to  FDA  the  revised  document 
entitled  "United  States  Industry' 
Consensus  Standard  for  the  Uniform 
Labeling  of  Blood  and  Blood 
Components  Using  ISBT  128."  Version 
1.2.0,  dated  November  1999  (the 
Version  1.2.0  Standard). 

FDA  has  reviewed  the  draft  Standard, 
the  comments  received,  and  the  Version 
1.2.0  Standard.  FDA  believes  that 
conformance  to  the  Version  1.2.0 
Standard,  prepared  and  revised  by 
ICCBBA,  will  help  facilitate  the  use  of 
a  uniform  container  label  for  blood  and 
blood  components.  FDA  is  announcing 
the  availability  of  a  guidance  entitled 


"Guidance  for  Industry:  Recognition 
and  Use  of  a  Standard  for  the  Uniform 
Labeling  of  Blood  and  Blood 
Components  ■  that  recognizes  as 
acceptable  the  Version  1.2.0  Standard 
prepared  by  ICCBBA,  and  the 
implementation  of  the  ISBT  128 
uniform  labeling  system,  except  where 
inconsistent  with  FDA's  regulations 
under  21  CFR  606.121.  Although  FDA 
finds  use  of  the  Version  1.2.0  Standard 
acceptable,  FDA  has  identified 
inconsistencies  between  the  Version 
1.2.0  Standard  and  Federal  regulations. 
FDA  intends  to  revise  the  regulations  to 
remove  these  inconsistencies.  The 
guidance  provides  recommendations  to 
follow  where  discrepancies  exist 
between  the  Version  1.2.0  Standard  and 
the  current  regulations,  pending 
completion  of  rulemaking  to  remove 
these  discrepancies. 

This  guidance  document  represents 
the  agency's  current  thinking  with 
regard  to  use  of  the  Version  1.2.0 
Standard  for  use  in  labeling  blood, 
blood  components  for  transfusion. 
Source  Plasma,  and  other  components 
for  further  manufacturing  use.  It  does 
not  create  or  confer  any  rights  for  or  on 
any  person  and  does  not  operate  to  bind 
FDA  or  the  public.  An  alternative 
approach  may  be  used  if  such  approach 
satisfies  the  requirement  of  the 
applicable  statute,  regulations,  or  both. 
As  with  other  guidance  documents. 
FDA  does  not  intend  this  document  to 
be  all-inclusive  and  cautions  that  not  all 
information  may  be  applicable  to  all 
situations.  The  document  is  intended  to 
provide  information  and  does  not  set 
forth  requirements. 

n.  Comments 

Interested  persons  may  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  comments  regarding  this 
guidance  document  at  any  time.  Two 
copies  of  any  comments  are  to  be 
submitted,  except  individuals  may 
submit  one  copy.  Comments  should  be 
identified  with  the  docket  number 
found  in  the  brackets  in  the  heading  of 
this  document.  A  copy  of  the  document 
and  received  comments  are  available  for 
public  examination  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

III.  Paperwork  Reduction  Act  of  1995 

The  labeling  regulations  on  which  the 
guidance  is  based  are  reported  under  the 
Office  of  Management  and  Budget 
(OMB)  control  number  0910-0116.  FDA 
tentatively  concludes  that  this  guidance 
contains  no  new  collections  of 
information.  Therefore,  clearance  by 
OMB  under  the  Paperwork  Reduction 
Act  of  1995  is  not  required. 


rV.  Electronic  Access 

Persons  with  access  to  the  Internet 
may  obtain  the  guidance  document  and 
the  Version  1.2.0  Standard  at  http:// 
www. fda.gov/cber/guidelines, htm. 

Dated:  May  25,  2000. 
Margaret  M.  Dotzel, 

Assonatr  CommissiontT  fnr  Polirv. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  000-1277] 

Draft  Guidance  for  Industry:  Fumonisin 
Levels  In  Human  Foods  and  Animal 
Feeds;  Avaiiabillty 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  draft  guidance 
document  entitled  "Guidance  for 
Industry:  Fumonisin  Levels  in  Human 
Foods  and  Animal  Feeds."  The  purpose 
of  this  draft  guidance  is  to  identify  for 
the  industry  recommended  maximum 
fumonisin  levels  that  FDA  considers 
adequate  to  protect  human  and  animal 
health  and  that  are  achievable  in  human 
foods  and  animal  feeds  with  the  use  of 
good  agricultural  emd  good 
manufacturing  practices.  FDA  considers 
this  guidance  to  be  a  prudent  public 
health  measure  during  the  development 
of  a  better  understanding  of  the  human 
health  risk  associated  with  fumonisins 
and  the  development  of  a  long-term  risk 
management  policy  and  program  by  the 
agency  for  the  control  of  fumonisins  in 
human  foods  and  animal  feeds. 
DATES:  Submit  wTitten  comments  by 
August  7,  2000. 

ADDRESSES:  Submit  written  requests  for 
single  copies  of  the  draft  guidance 
entitled  "Draft  Guidance  for  Industry: 
Fumonisin  Levels  in  Human  Foods  and 
Animal  Feeds"  to  Henry  Kim,  Center  for 
Food  Safety  and  Applied  Nutrition 
(CFSAN)  (address  below),  or  Randall  A. 
Lovell,  Center  for  Veterinary  Medicine 
(CVM)  (address  below).  Send  one  self- 
addressed  adhesive  label  to  assist  that 
office  in  processing  your  request.  The 
draft  guidance,  CFSAN's  "Background 
Paper  in  Support  of  Fumonisin  Levels 
in  Com  and  Corn  Products  Intended  for 
Human  Consumption,"  and  CVM's 
"Background  Paper  in  Support  of 
Fumonisin  Levels  in  Animal  Feed," 
may  also  be  accessed  at  the  CFSAN  or 


CVM  home  page  on  the  Internet  at  http:/ 
/www.cfsan.fda.goy  and  http:// 
www. fda.gov/cvm,  respectively. 

Submit  written  comments  on  the  draft 
guidance  to  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane.  rm. 
1061.  Rockville.  MD  20852.  Comments 
and  requests  for  copies  should  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document. 

FOR  FURTHER  INFORMATION  CONTACT: 
Henry  Kim,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFS-366), 
Food  and  Drug  Administration.  200 
C  St.  SVV.,  Washington,  DC  20204, 
202-260-0631,  FAX  202-205-4422, 
or 
Randall  A,  Lovell,  Center  for 
Veterinary  Medicine  (HFV-222), 
Food  and  Drug  Administration, 
7500  Standish  PI.,  Rockville.  MD 
20855,  301-827-0176,  FAX  301- 
827-1484. 

SUPPLEMENTARY  INFORMATION:  FDA  has 
developed  a  draft  guidance  document 
regarding  the  maximum  recommended 
levels  of  fumonisins  in  com  used  for 
production  of  hmnan  foods  and  animal 
feeds.  Fumonisins  are  naturally 
occurring  toxins  produced  by  the  molds 
Fusarium  moniliforme  [F. 
verticillioides),  F.  proliferatum.  and 
other  Fusarium  species  that  are  common 
contaminants  of  com.  Fumonisins  have 
been  linked  to  a  variety  of  significant 
adverse  health  effects  in  livestock  and 
experimental  animals.  Although  human 
epidemiological  studies  Eire 
inconclusive  at  this  time,  based  on  a 
wide  variety  of  significant  adverse 
animal  health  effects.  FDA  believes  that 
an  association  between  fumonisins  and 
human  disease  is  possible. 

The  purpose  of  the  draft  guidance  is 
to  identify  for  the  industr\' 
recommended  maximum  fumonisin 
levels  that  FDA  considers  adequate  to 
protect  human  and  animal  health  and 
that  are  achievable  in  human  foods  and 
animal  feeds  with  the  use  of  good 
agricultural  and  good  manufacturing 
practices.  FDA  considers  this  guidance 
to  be  a  pmdent  public  health  measure 
during  the  development  of  a  better 
understanding  of  the  human  health  risk 
associated  with  fumonisins  and  the 
development  of  a  long-term  risk 
management  policy  and  program  by  the 
agency  for  the  control  of  fumonisins  in 
human  foods  and  animal  feeds.  Based 
on  information  obtained  ft-om  future 
national  and  international  workshops 
on  the  risk  from  exposure  to  fumonisins, 
FDA  will  consider  whether  to  establish 
tolerances,  regulatory  limits,  or  action 
levels,  as  appropriate,  for  fumonisins  in 


human  foods  and  animal  feeds, 
respectively,  under  21  CFR  Part  109— 
Unavoidable  Contaminants  in  Food  for 
Human  Consumption  and  Food- 
Packaging  Material  and  under  21  CFR 
Part  509 — Unavoidable  Contaminants  in 
Animal  Food  and  Food-Packaging 
Material. 

The  agency  has  adopted  good 
guidance  practices  (CiGP's)  that  set  forth 
the  agency's  policies  and  procedures  for 
the  development,  issuance,  and  use  of 
guidance  documents  (62  FR  8961. 
Febmar>'  27.  1997).  The  draft  guidance 
document  entitled  "Guidance  for 
Industry:  Fumonisin  Levels  in  Human 
Foods  and  Animal  Feeds  "  is  being 
issued  as  a  level  1  draft  guidauice 
consistent  with  (^P's.  This  draft 
guidance  represents  the  agency's  current 
thinking  on  the  control  of  fumonisins  in 
human  foods  and  animal  feeds  as  a 
prudent  public  health  measure.  It  does 
not  create  or  confer  any  rights  for  or  on 
any  person  and  does  not  operate  to  bind 
FDA  or  the  public.  An  alternative 
approach  may  be  used  if  such  approach 
satisfies  the  requirements  of  the 
applicable  statute  and  regulations. 

Interested  persons  may  submit  written 
comments  to  the  Dockets  Management 
Branch  (address  above)  on  the  draft 
guidance  by  August  7.  2000.  Two  copies 
of  any  comments  are  to  be  submitted, 
except  that  individuals  may  submit  one 
copy.  Comments  are  to  be  identified 
with  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  The  draft  guidance.  CFSAN's 
"Background  Paper  in  Support  of 
Fumonisin  Levels  in  Com  and  Com 
Products  Intended  for  Human 
Consumption.  "  CV^M's  "Background 
Paper  in  Support  of  Fumonisin  Levels 
in  Animal  Feed.  "  and  received 
comments  may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m..  Monday  through  Friday. 

Dated:  May  2b.  2000. 
Margaret  M.  Dotzel. 

Associate  Commissioner  for  Polirv 

[FR  Doc.  00-14106  Filed  6-5-00:  8:4.t  am) 
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In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public:  i:omment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspe<:t  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  colle<;tion  techniques  or 
other  forms  of  information  technology  t(j 
minimize  the  information  collection 
burden. 

Tvpc  of  Information  (Collection 
Request:  Revision  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Skilled  Nursing 
Facility  Cost  Report  and  Supporting 
Regulations  in  42  CFR  413.20  and 
413.24;  Form  So.:  HCFA-2540  (OMB 
0938-0463);  Use:  Form  HCFA-2540-96 
IS  the  form  used  by  skilled  nursing 
facilities  participating  in  the  Medicare 
program.  This  form  reports  the  health 
care  costs  used  to  determine  the  amount 
of  reimbursable  costs  for  .services 
rendered  to  Medicare  beneficiaries; 
Frequency:  Annually;  Affe<:ted  Public: 
Businesses  or  other  for-profit;  Not-for- 
profit  institutions;  Number  of 
Respondents:  13.700;  Total  Annual 
Responses   15.706;  Total  Annual  Hours 
2.943,200. 

To  obtain  copies  of  the  supporting 
statement  and  any  rolatetl  forms  for  the 
proposed  paperwork  c:ollections 
referenced  above,  access  H(-FA"s  Web 
Site  address  at  http:/'www  hcfa.gov/ 
regs/prdact95.htni,  or  K-mail  your 
request,  including  your  .iddress.  phone 
number.  OMB  number,  and  HC^FA 
document  identifier,  to 
Paperworkelhcfa.gov.  or  call  the  Reports 
Clearance  Office  on  (410)  7H(>- 1.326. 
Written  comments  and 
recommendations  for  the  propcjsed 
information  coUei  tions  must  be  mailed 
within  60  days  of  this  notice  directly  to 
the  HCF.A  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
H("FA,  Office  of  Information  Services, 
Security  and  Standards  Ciroup,  Division 
of  H(;FA  Enterprise  Standards. 
Attention:  [ulie  Brown.  Room  N2-14- 
26.  7500  Security  Boultivard,  Baltimore. 
Maryland  21244-1H.50. 


Dated:  May  25.  2000. 
lohn  P.  Burke  III. 

Reports  Clearance  Officer,  Secuntyand 
Standards  Group.  Division  of  HCFA 
Enterprise  Standards 

(FK  Doc  00-1 39H7  Filed  6-5-00;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
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[Document  MentHW:  HCFA-R-0280] 

Agancy  Information  CoUactlon 
Activfttaa:  SulMnlaalon  for  OMB 
Raviaw;  Commant  Rac|uast 

AGENCY:  Health  Care  Financing 
Administration. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995.  the 
Health  Care  Financing  Administration 
(HCFA).  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions: 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

Type  of  Information  Request: 
Extension  of  a  currently  approved 
collection:  Type  of  Information 
Collection-  Medigap  Cfimpare;  HCFA 
Form  .\umber  HCFA-R-0280  (OMB 
approval  #:0938-0767);  Tsp;  HCFA 
collects  plan-spo<:ific  Medigap  data, 
including  but  not  limited  to  premiums 
charged  and  additional  benefits  offered, 
from  each  insurer  offering  Medigap 
plans.  The  data  collection  occurs 
electronically.  The  data  are  provided  on 
www. medicare. gov  to  assist 
beneficiaries  in  obtaining  accurate 
information  on  all  their  health  care 
coverage  options;  Frequency:  Armually. 
and  semi-annually  if  needed;  Affected 
Public:  Business  or  other  for-profit. 
Federal  Government.  State.  Local,  or 
Tribal  Government,  Not-for-profit 
institutions;  Mumber  of  Respondents: 
300;  Total  annual  Responses:  450;  Totay 
Annual  Burden  Hours:  75. 


To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  HCFA's  Web 
Site  address  at  http://Mrww.hcfa.gov/ 
regs/prdact95.htm.  or  E-mail  your 
request,  including  your  address,  phone 
number,  OMB  number,  and  HCFA 
document  identifier,  to 
Paperwork@hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  30  days  of  this  notice  directly  to 
the  OMB  desk  officer:  OMB  Human 
Resources  and  Housing  Branch, 
Attention:  Allison  Eydt,  New  Executive 
Office  Building,  Room  10235. 
Washington.  DC.  20503. 

Dated:  May  25,  2000. 
lohn  P.  Burke  Ul. 

HCFA  Reports  Clearance  Officer.  HCFA  Office 
of  Information  Services.  Security  and 
Standards  Group.  Division  of  HCFA 
Enterprise  Standards. 
IFR  Doc.  00-14067  Filed  6-5-00:  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Haaltfi  Care  Financing  Administration 

[Document  Identifier:  HCFA-10006] 

Emargancy  Claaranca:  Public 
Information  Coilactton  Raquiramants 
Submitted  to  the  Office  of  Management 
and  Budget  (OMB) 

AGENCY:  Health  Care  Financing 
Administration. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

We  are,  however,  requesting  an 
emergency  review  of  the  information 


collections  referenced  below.  In 
compliance  with  the  requirement  of 
section  3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995.  we  have 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  the  following 
requirements  for  emergency  review.  We 
are  requesting  an  emergency  review 
because  the  collection  of  this 
information  is  needed  before  the 
expiration  of  the  normal  time  limits 
under  OMB's  regulations  at  5  CFR,  part 
1320.  This  is  necessary  to  ensure 
compliance  with  section  204  of  the 
Ticket  to  Work  and  Work  Incentives  Act 
of  1999.  We  cannot  reasonably  comply 
with  the  normal  clearance  procedures 
because  the  law  becomes  effective  on 
October  2.  2000.  at  which  time  we  must 
award  grants.  Prior  to  that  time,  we 
must  publish  a  notice  in  the  Federal 
Register  soliciting  applications  and 
have  sufficient  time  to  review  all 
applications  adequately.  Delay  of  this 
approval  will  also  result  in  public  harm, 
as  the  awarding  of  grants  will  be 
delayed,  thus  delaying  the  ability  to 
prevent  physically  and  mentally 
impaired  workers  fi-om  becoming 
disabled  because  of  not  being  eligible 
for  Medicaid. 

HCFA  is  requesting  OMB  review  and 
approval  of  this  collection  by  June  13. 
2000.  with  a  180-day  approval  period. 
Written  comments  and 
recommendations  will  be  accepted  from 
the  public  if  received  by  the  individuals 
designated  below  by  June  12.  2000. 
During  this  180-day  period,  we  will 
publish  a  separate  Federal  Register 
notice  announcing  the  initiation  of  an 
extensive  60-day  agency  review  and 
public  comment  period  on  these 
requirements.  We  will  submit  the 
requirements  for  OMB  review  and  an 
extension  of  this  emergency  approval. 

Type  of  Information  Request:  New 
collection;  Title  of  Information 
Collection:  TWWIIA  Demonstration  to 
Maintain  Independence  and 
Employment;  HCFA  Form  Number: 
HCFA-10006  (OMB  approval  #:  0938- 
NEW);  Use:  Section  204  of  the  Ticket  to 
Work  and  Work  Incentives  Act  provides 
for  the  establishment  of  grants  for  states 
that  develop  and  implement 
demonstration  programs  designed  to 
support  working  people  with  physical 
or  mental  impairments  that  without 
medical  assistance  will  result  in 
disability.  State  agencies  will  be 
applying  for  these  grants;  Frequency: 
Annually;  Affected  Public:  State,  local 
or  tribal  government;  Number  of 
Respondents:  56;  Total  Annual 
Responses:  56;  Total  Annual  Burden 
Hours:  5.600. 

We  have  submitted  a  copy  of  this 
notice  to  OMB  for  its  review  of  these 


information  collections.  A  notice  will  be 
published  in  the  Federal  Register  when 
approval  is  obtained. 

■fo  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  HCFA's  Web 
Site  address  at  http://wT\rw. hcfa.gov/ 
regs/prdact95.htm,  or  E-mail  your 
request,  including  your  address,  phone 
number,  OMB  number,  and  HCFA 
document  identifier,  to 
Paperwork@hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 

Interested  persons  are  invited  to  send 
comments  regarding  the  burden  or  any 
other  aspect  of  these  collections  of 
information  requirements.  However,  as 
noted  above,  comments  on  these 
information  collection  and 
recordkeeping  requirements  must  be 
mailed  -and/or  faxed  to  the  designees 
referenced  below,  by  June  12,  2000. 
Health  Care  Financing  Administration, 
Office  of  Information  Services, 
Security  and  Standards  Group, 
Division  of  HCFA  Enterprise 
Standards,  Room  N2-14-26,  7500 
Security  Boulevard,  Baltimore,  MD 
21244-1850.  Fax  Number:  (410)  786- 
0262  Attn:  Julie  Brovra  HCFA-10006 
and, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Room  10235,  New  Executive 
Office  Building.  Washington.  DC 
20503.  Fax  Number:  (202)  395-6974 
Attn.:  Allison  Herron  Eydt.  HCFA 
Desk  Officer. 

Dated:  May  31,  2000. 
John  P.  Burke  m, 

HCFA  Reports  Clearance  Officer.  HCFA. 
Office  of  Information  Services,  Security  and 
Standards  Group,  Division  of  HCFA 
Enterprise  Standards. 
[FR  Doc.  00-14263  Filed  6-5-00;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Healtti  Care.  Financing  Administration 

[HCFA-1138-N] 

Medicare  Program;  Town  Hail  Meeting 
To  Discuss  the  Documentation 
Guidelines  for  Evaluation  and 
Management  Services-^une  22, 2000 

AGENCY:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
ACTION:  Notice  of  meeting. 

SUIMMARY:  This  notice  announces  a  town 
hall  meeting  to  discuss  the  cinrent 
status  of  oin  work  on  revising  the 
documentation  guidelines  for  evaluation 
and  management  (E/M)  services.  The 


documentation  guidelines  provide  the 
health  care  community  with 
information  regarding  the  proper  use  of 
E/M  Current  Procedural  Terminology' 
(CPT)  codes.  This  meeting  will  present 
the  results  of  our  efforts  to  simplif\'  the 
guidelines,  reduce  the  burden  on 
physicians,  and  foster  consistent  and 
fair  medical  review. 

Since  receiving  recommendations  for 
revising  the  existing  guidelines  from  the 
American  Medical  Association  (AMA) 
CPT  Editorial  Panel  in  June  1999,  we 
have  performed  a  technical  assessment 
of  those  reconamendations,  reviewed 
other  proposals  for  revising  the 
guidelines,  and  started  to  plan  a  study 
of  proposed  revisions  to  the 
documentation  guidelines.  The  purpose 
of  this  meeting  is  to  inform  the  public 
about  the  current  status  of  these 
activities  and  to  reaffirm  our 
commitment  to  work  with  physicians  to 
improve  the  service  they  receive  from 
the  Medicare  program.  "The  meeting  is 
open  to  the  public,  but  attendance  is 
limited  to  the  space  available. 

DATES:  The  Meeting:  June  22,  2000  from 
9  a.m.  until  1  p.m.,  E.D.T. 

Registration:  Persons  wishing  to 
attend  the  meeting  must  register  by  June 
21,2000. 

Special  Accommodations:  Persons 
attending  the  meeting  who  are  hearing 
impaired  and  require  sign  language 
interpretation,  or  have  a  condition  that 
requires  other  special  assistance  or 
accommodations,  should  notify  Ms. 
Martha  Dixon  by  June  14.  2000. 

ADDRESSES:  The  meeting  will  be  held  in 
the  auditorium  of  the  Health  Care 
Financing  Administration.  7500 
Security  Boulevard.  Baltimore, 
Maryland  21244. 

FOR  FURTHER  INFORMA'PON  CONTACT:  Dr 

Bemice  Harper,  (202)  690-7899.  for 
general  questions  about  the  meeting. 
Ms.  Martha  Dixon,  (202)  358-1420.  for 
questions  regarding  registration  or 
special  accommodations. 
SUPPLEMENTARY  INFORMATION: 

Intent  of  the  Meeting 

The  intent  of  this  meeting  is  to 
provide  an  update  to  the  public  on 
documentation  guidelines  for  evaluation 
and  management  services  Current 
Procedural  Terminology  (CPT)  codes. 
Although  there  will  be  a  question  and 
answer  period,  there  will  be  no  time 
scheduled  for  public  presentations  by 
the  attendees. 

Agenda  Topics 

The  following  topics  will  be 
addressed  by  members  of  our  staff  at  the 
meeting: 
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•  The  history-  and  current  status  of  the 
documentation  guidelines. 

•  Our  technical  assessment  of  the  June 
1999  proposed  AMA 
recommendations. 

•  Other  proposals  for  revising  the 
guidelines. 

•  The  proposed  study. 

•  The  role  of  organized  medicine  and 
practicing  physicians  in  commenting 
on  the  guidelines  and  the  study. 

•  A  proposed  time  line  for  eventual 
implementation  of  new 
documentation  guidelines. 

•  New  efforts  to  improve 
responsiveness  and  service  to 
physicians. 

Registration 

If  you  wish  to  attend  the  meeting,  you 
must  register  in  advance  hy  sending  a 
fax  to  the  attention  of  Ms.  Martha  Dixon, 
Office  of  Professional  Relations,  at  (202) 
401-7438  by  the  date  listed  in  the  DATES 
section  of  this  notice.  Your  fax  must 
include  your  name,  organization, 
address,  telephone  number,  and  fax 
number.  Our  receipt  of  your  fax  will 
constitute  confirmation  of  your 
registration.  If  space  at  the  meeting  is  no 
longer  available  when  your  fax  is 
received,  you  will  be  notified  by  phone 
that  you  are  on  an  attendance  waiting 
list.  If  space  should  subsequently 
become  available,  individuals  on  the 
waiting  list  will  be  notified  in  turn. 
Written  materials  will  be  provided  at 
the  time  of  the  meeting. 

Authority:  Section  1102  of  the  So<;ial 
Security  Act  (42  U  .SC   1302) 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93,774,  Medicare- 
Supplementary  Medic:al  in.suraiue  Program) 

Dated:  lune  1,  2000 
Nancy-Ann  Min  DeParle, 
Administrator.  Health  Care  Financing 
Adminixtration 

IFR  Doc.  00-14163  Filed  ft-S-OO.  H;45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMUN  SERVICES 

Health  Care  Financing  Administration 

Privacy  Act  of  1974;  Syatam  of 
Records 

agency:  Department  of  Health  and 
Human  Services  (HHS),  Health  (".are 
Financing  Administration  (H('FA), 
ACTION:  Notice  To  Delete  Throe  System,i 
of  Records 


SUMMARY:  The  Health  Care  Financing 

Administration  is  deleting  three  systems 
of  records  from  its  inventory  subject  to 
the  Privacy  Act  of  1974  (5  U.S.C  552a). 
as  amended 


EFFECTIVE  DATE:  The  deletions  will  be 
effective  on  June  6.  2000. 

ADDRESSES:  The  public  should  address 
conunents  to:  Director,  Division  of  Data 
Liaison  and  Distribution.  HCFA,  Room 
N2-04-27,  7500  Security  Boulevard, 
Baltimore,  Maryland  21244-1850.  The 
telephone  number  is  (410)  786-3673. 
Comments  received  will  be  available  for 
review  at  this  location,  by  appointment, 
during  regular  business  hours,  Monday 
through  Friday  from  9  a.m. -3  p.m., 
eastern  time  zone. 

SUPPLEMENTARY  INFORMATION:  The 

"Medicare  Enrollment  Records  Statistics 
(MERS),"  System  No.  09-70-0006.  was 
established  to  study  the  characteristics 
of  persons  enrolled  in  the  Medicare 
program  and  establish  the  basis  for 
Medicare  services  utilization  rates.  The 
"Health  Insurance  Enrollment  Statistics 
(HIES),  General  Enrollment  Period," 
System  No.  09-70-0007  was  established 
to  contact  persons  eligible  for  Part  B 
benefits  who  had  refused  or  withdrawn 
coverage  of  these  beneBts,  for  purposes 
of  re-enrollment  for  Part  B  coverage  and 
to  evaluate  results  of  such  contacts.  The 
'Medicare  Beneficiary  Correspondence 
Files  (MBC).  ■  System  No.  09-70-0509 
was  established  to  maintain  and  track 
correspondence  in  a  HCFA  component 
that  no  longer  exist.  All  of  these  systems 
are  being  deleted  from  HCFA's 
inventory  because  they  are  no  longer 
used.  Retention  and  destruction  of  the 
data  contained  in  these  systems  has 
been  in  accordance  with  the  retention 
and  disposal  schedules  listed  in  the 
system  notice. 

Deletions 

No  09-70-0006  "Medicare 
Enrollment  Records  Statistics  (MERS)," 
HHS/HCFA/BDMS; 

No  09-70-0007  "Health  Insurance 
Enrollment  Statistics  (HIES).  General 
Enrollment  Period."  HHS/HCFA/BDMS. 

No.  09-70-0509  "Medicare 
Beneficiary  Correspondence  Files 
(MBC)."  HHS/HCFA/BPO: 

Ddled    Mav  2ti,  2000  m 

Nancy-Ann  Min  DeParle. 

Admini'itrntnr^  Ufcilth  Carr  Financing 

Administrntion 

!FK  Doi     00-14071  Filed  6-5-00.  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Agency  Information  Collection 
Activities:  Proposed  Collection: 
Comment  Request 

In  compliance  with  the  requirement 
for  opportunity  for  public  comment  on 
proposed  data  collection  projects 
(section  3506(cK2)(A)  of  Title  44,  United 
States  Code,  as  amended  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13).  the  Health  Resources  and 
Services  Administration  (HRSA) 
publishes  periodic  sununaries  of 
proposed  projects  being  developed  for 
submission  to  OMB  under  the 
Paperwork  Reduction  Act  of  1995.  To 
request  more  information  on  the 
proposed  project  or  to  obtain  a  copy  of 
the  data  collection  plans  and  draft 
instruments,  call  the  HRSA  Reports 
Clearance  Officer  on  (301)  443-1129. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (bj  the  accuracy  of  the 
ageivcy's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
cjarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Proposed  Proiect:  Drug  Pricing  Program 
Reporting  Requirements  (OMB  No. 
0915-0176) 

Extension — Section  602  of  Public  Law 
102-585.  the  Veterans  Health  Care  Act 
of  1992.  enacted  section  340B  of  the 
Public  Health  Service  Act  (PHS  Act). 
"Limitation  on  Prices  of  Drugs 
Purchased  bv  Covered  Entities."  Section 
340B  provides  that  a  mannfact\irer  who 
sells  covered  outpatient  drugs  to  eligible 
entities  must  sign  a  pharmaceutical 
pricing  agreement  with  the  Secretary  of 
Health  and  Human  Services  in  which 
the  manufacturer  agrees  to  charge  a 
price  for  covered  outpatient  drugs  that 
will  not  exceed  an  amount  determined 
under  a  statutory  formula. 

Covered  entities  which  choose  to 
participate  in  the  section  340B  drug 
discount  program  must  comply  with  the 
requirements  of  section  340B(a)(5)  of  the 
PHS  Act.  Section  340B(a){5)(A) 
prohibits  a  covered  entity  from 
accepting  a  discount  for  a  drug  that 
would  also  generate  a  Medicaid  rebate. 


Further,  section  340B(a)(5)(B)  prohibits 
a  covered  entity  from  reselling  or 
otherwise  transferring  a  discounted  drug 
to  a  person  who  is  not  a  patient  of  the 
entity. 

Because  of  the  potential  for  disputes 
involving  covered  entities  and 
participating  drug  manufacturers,  the 
HRSA  Office  of  Pharmacy  Affairs  (OPA) 
has  developed  a  dispute  resolution 
process  for  manufacturers  and  covered 
entities  as  well  as  manufacturer 
guidelines  for  audits  of  covered  entities. 

Audit  guidelines:  A  manufacturer  will 
be  permitted  to  conduct  an  audit  only 
when  there  is  reasonable  cause  to 
believe  a  violation  of  section 
340B(a)(5)(A)  or  (B)  has  occurred.  The 
manufacturer  must  notif\'  the  covered 
entity  in  writing  when  it  believes  the 
covered  entity  has  violated  these 
provisions  of  section  340B.  If  the 
problem  cannot  be  resolved,  the 


manufacturer  must  then  submit  an  audit 
work  plan  describing  the  audit  and 
evidence  in  support  of  the  reasonable 
cause  standard  to  the  HRSA  OPA  for 
review.  The  office  will  review  the 
documentation  to  determine  if 
reasonable  cause  exists.  Once  the  audit 
is  completed,  the  manufacturer  will 
submit  copies  of  the  audit  report  to  the 
HRSA  OPA  for  review  and  resolution  of 
the  findings,  as  appropriate.  The 
manufacturer  will  also  submit  an 
informational  copy  of  the  audit  report  to 
the  HHS  Office  of  Inspector  General. 

Dispute  resolution  guidelines: 
Because  of  the  potential  for  disputes 
involving  covered  entities  and 
participating  drug  manufacturers,  the 
HRSA  OPA  has  developed  a  dispute 
resolution  process  which  can  be  used  if 
an  entity  or  manufacturer  is  believed  to 
be  in  violation  of  section  340B.  Prior  to 
filing  a  request  for  resolution  of  a 


dispute  with  the  HRSA  OPA.  the  parties 
must  attempt,  in  good  faith,  to  resolve 
the  dispute.  All  parties  involved  in  the 
dispute  must  maintain  written 
documentation  as  evidence  of  a  good 
faith  attempt  to  resolve  the  dispute  li 
the  dispute  is  not  resolved  and  dispute 
resolution  is  desired,  a  partv  must 
submit  a  written  request  for  a  review  nf 
the  dispute  to  the  HRSA  OPA.  A 
committee  appointed  to  review  the 
documentation  will  send  a  letter  to  the 
party  alleged  to  have  committed  a 
violation.  The  party  will  be  asked  to 
provide  a  response  to  or  a  rebuttal  of  the 
allegations. 

To  date,  there  have  been  no  requests 
for  audits,  and  no  disputes  have  reached 
the  level  where  a  committee  review  was 
needed,  .^s  a  result,  the  estimates  of 
annualized  hour  burden  for  audits  and 
disputes  have  been  reduced  to  the  level 
shown  in  the  table  below. 


Reporting  requirement 


Number  of 
respondents 


Responses 

per 
respondent 


Total 
responses 


HourS' 
response 


Total  burden 
hours 


Audits; 

Audit  Notification  of  Entity  '   

Audit  Workplan^   

Audit  Report  1  *. 

Entity  Response  

Dispute  Resolution: 

Mediation  Request  

Rebuttal  

Total  

'  Prepared  by  the  manufacturer 


2 

1 

2 

4 

8 

1 

1 

1 

8 

8 

1 

1 

1 

1 

1 

0 

-    0 

0 

16 

0 

5 

1 

5 

8 

40 

2 

1 

2 

.16 

32 

9 

12 

11 

81 

89 

Recordkeeping  requirement 


Numt)er  of 
recordkeepers 


Hours  of 
recordkeeping 


Total  burden 


Dispute  records 


10 


.5 


The  total  burden  is  94  hours. 

Send  comments  to  Susan  G.  Queen, 
HRSA  Reports  Clearance  Officer.  Room 
14-33,  Parklawn  Building,  5600  Fishers 
Lane,  Rockville.  MD  20857.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

DrfteH:  liint'  1.  2000, 
lames  |.  Corrigan, 

AtisiK  intt'  Administrutor  lor  Mtinagfmt'nl  and 

Progmm  Support. 

IFR  Do(    00-14215  Filed  6-5-00;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Advisory  Commission  on  Childhood 
Vaccines;  Request  for  Nominations  for 
Voting  Members 

AGENCY:  Health  Resources  and  Ser\'ices 
Administration,  HHS. 

ACTION:  Notice. 


SUMMARY:  The  Health  Resources  and 
Services  Administration  (HRSA)  is 
requesting  nominations  to  fill  three 
vacancies  on  the  Advisory  Commission 
on  Childhood  Vaccines  (ACCV).  The 
ACCV  was  established  by  Title  XXI  of 
the  Public  Health  Service  Act  (the  Act), 
as  enacted  by  Public  Law  (Pub.  L.)  99- 
660  and  as  subsequently  amended,  and 
advises  the  Secretary  of  Health  and 


Human  Ser\'ices  (the  Secretar>)  on 
issues  related  to  implementation  of  the 
National  Vaccine  Injury  Compensation 
Program  (VICP). 

FOR  FURTHER  INFORMATION  CONTACT:  Ms 

Shelia  Tibbs.  Principal  Staff  Liaison. 
Policy  Analysis  Branch.  Division  of 
Vaccine  Injury  Compensation,  at  (301) 
443-4036. 

DATES:  Nominations  are  to  be  submitted 
by  July  6.  2000. 

ADDRESSES:  All  nominations  are  to  be 
submitted  to  the  Director.  Division  of 
Vaccine  Injury  Compensation.  Bureau  of 
Health  Professions.  HRSA.  Parklawn 
Building.  Room  8A^6.  5600  Fishers 
Lane,  Rockville.  Maryland  20857. 

SUPPLEMENTARY  INFORMATION:  Under  the 
authorities  that  established  the  ACCV. 
viz.,  the  Federal  Advisorv  Committee 
Act  of  October  6.  1972  (Pub.  L.  92-463) 
and  section  2119  of  the  Act.  42  U.S.C. 
300aa-19.  as  added  by  Public  Law  99- 
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6B()  and  dnuMuKni.  URSA  is  nnjut'stin^ 
iiomiiidtions  for  thri'u  vuling  members 
(iflho  Acrv. 

The  A(X'V  advises  the  Socretan'  on 
the  imph^mentation  i)f  the  VKIP;  on  its 
own  initiative  or  as  the  result  of  the 
filinj^  of  a  petition,  recommends  chanj^es 
in  the  Vac:(;ine  Injurv  Table;  advises  the 
Secretarv  in  implementing  the 
Secretarv's  rttsponsibilities  under 
.section  2127  regarding  the  nwui  for 
childhood  vaccination  products  that 
result  in  fewer  or  no  significant  adverse 
reactions;  surveys  Federal.  State,  and 
lo(  al  programs  and  activities  relating  to 
the  gathering  of  information  on  injuries 
associated  with  the  administration  of 
childhood  vaccines,  including  the 
adverse  reaction  reporting  rtx^uirements 
of  section  2125(b);  advises  the  Swrretarv 
on  means  to  obtain,  compile,  publish, 
and  use  credible  data  related  to  the 
froqueni;v  and  severity  of  adverse 
reactions  associated  with  childhood 
vaccines;  and  recommends  to  the 
Direc:tor.  National  Vaccine  Program 
Office,  research  related  to  vaccine 
injuries  which  should  be  conducted  to 
carry  out  the  VICP 

The  ACCV  consists  of  nint!  voting 
members  appointed  by  the  Secretary  as 
follows;  three  health  professionals,  of 
whom  at  least  two  are  pediatricians, 
who  are  not  employees  of  the  United 
States,  who  have  expertise  in  the  health 
care  of  children,  the  epidemiology, 
etiology  and  prevention  of  childhood 
diseases,  and  the  adverse  reactions 
associated  with  vaccines;  three  members 
from  th»'  general  public,  of  whom  at 
least  two  are  legal  representatives 
(parents  or  guardians)  of  children  who 
have  suffered  a  vai:cino-related  injurv'  or 
death;  and  three  attorneys,  of  whom  at 
least  one  shall  be  an  attorney  whose 
specialty  includes  representation  of 
persons  who  have  suffered  a  vaccine- 
related  injur\'  or  death,  and  one  shall  be 
an  attorney  whose  specialty  includes 
representation  of  vaccine 
manufacturers.  In  addition,  the  DirBc:tor 
of  the  National  Institutes  of  Health,  the 
Assistant  .Secretar\'  for  Health,  the 
Director  of  the  Clenters  for  Disease 
Clontrol  and  Prevention,  and  the 
Commissioner  of  the  Food  <ind  Drug 
Administration  (or  the  designees  of  suc:h 
officials)  serve  as  nonvoting  ex  officio 
members. 

.Specifically.  HK.SA  is  requesting 
nominations  for  three  voting  members 
of  the  ACfA'  representing:  (1)  a  health 
professional  with  special  experience  in 
childhood  diseases;  (2)  an  attorney 
wht)se  specialty  includes  representation 
of  a  vaccine  manufacturer  and  (3)  a 
member  from  the  general  public. 


Nominees  will  be  invited  to  serve  ;j-year 
terms  beginning  January  1.  2001,  and 
ending  December  .11.  2003. 

Interested  persons  may  nominate  one 
or  mitre  qualified  persons  for 
membership  on  the  ACCV  Nominations 
shall  state  that  the  nominee  is  willing  to 
serve  as  a  membtfr  of  the  ACC'V  and 
appears  to  have  no  conflict  of  interest 
that  would  preclude  the  ACC;V 
membership   Potential  candidates  will 
be  asked  to  provide  detailed  information 
concerning  such  matters  as  financial 
holdings,  consultancies,  and  research 
grants  or  contracts  to  permit  evaluation 
of  possible  sources  of  connif:ts  of 
interest.  A  curriculum  vitae  or  resume 
should  be  submitted  with  the 
nomination. 

The  Department  of  Health  and  Human 
Services  has  special  interest  in  assuring 
that  women,  minority  groups,  and  the 
physically  handicapped  are  adequately 
represented  on  advisory  committees  and 
therefore  extends  particular 
encouragement  to  nominations  for 
appropriately  qualified  female, 
minority,  or  physically  handicapped 
candidates. 

Dated   Mav  «0.  2000. 
Claude  Earl  Fox. 

Adnunistrator.  Hf^SA 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Advisory  Commission  on  Childhood 
Vaccines  (ACCV);  Notice  of  Meeting; 
Cancellation 

Federal  Register  Document  00-11251. 
in  the  issue  dated  Friday.  May  5.  2000. 
on  the  following  pages  26219-26220. 
the  Advisory  Commission  on  Childhood 
Vaccines  meeting  scheduled  for  |une  7. 
2000,  has  been  cancelled  flue  to  lack  of 
(juonim. 

l);ilf<l    M,i\    U,  ^000. 
jane  M.  Harrison, 

Uirfttor.  Dnision  of  Policy  Rr\  if  \\  and 

Coordination 

\VK  Dot    00-14107  Filed  H-.S-OO;  8:45  am) 

aiLUNG  CODE  4160-1S-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Availability  of  Draft  Comprehensive 
Conservation  Plan  and  Environmental 
Assessment  for  Tewraukon  National 
Wlldllfe  Refuge  Complex,  Cayuga,  ND. 

agency:  Fish  and  Wildlife  Service, 
Interior. 

action:  Notice  of  availability. 


summary:  Pursuant  to  the  Refuge 
Improvement  Act  of  1997,  the  U.S.  Fish 
and  Wildlife  Service  has  published  the 
Tewaukon  National  Wildlife  Refuge 
Complex  Draft  Comprehensive 
Conservation  Plan  and  Environmental 
Assessment.  This  Plan  describes  how 
the  FWS  intends  to  manage  the 
Tewaukon  NWR  and  Wetland 
Management  District  for  the  next  10-15 
years. 

DATES:  Submit  written  comments  by 
July  6.  2000.  All  comments  need  to  be 
addressed  to  Allison  Banks.  Refuge 
Planner.  Land  Acquisition  and  Refuge 
Planning,  U.S.  Fish  and  Wildlife 
Service.  P.O.  Box  25486  DFC,  Denver. 
Colorado  80225. 

ADDRESSES:  A  copy  of  the  Plan  may  be 
obtained  by  writing  to  U.S.  Fish  and 
Wildlife  Service.  9754  143 '/2  Avenue 
SE.  Cayuga.  ND  58013-9764;  or 
download  from  http;//www. r6.fws.gov/ 
larp/. 

FOR  FURTHER  INFORMATION  CONTACT: 

Allison  Banks.  U.S.  fish  and  Wildlife 
Ser\ice.  P.O.  Box  25486  DFC,  Denver. 
CO  80225.  303/23&-S145  extension  626; 
fax  303/236-4792. 

SUPPLEMENTARY  INFORMATION:  Tewaukon 
NWR  Complex  is  located  in  southeast 
North  Dakota.  Implementation  of  the 
Plan  will  focus  on  adaptive  resource 
management  of  glaciated  prairie 
wetlands,  tall  and  mixed  grass  prairie 
grasslands,  riparian  woodlands,  and 
opportunities  for  compatible  wildlife- 
dependent  recreation.  Habitat 
monitoring  and  evaluation  will  be 
emphasized  as  the  Plan  is  implemented. 
Opportunities  for  compatible  wildlife- 
dependent  recreation  will  continue  to 
be  provided. 

Dated:  May  :n.  2000. 
Ralph  O.  Morgenweck, 

Hfgional  Dirfitur.  Denver.  Colorado 

|FR  D(H    00-14100  Filed  fi-5-00;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Endangered  and  Threatened  Wildlife 
and  Plants;  12-Month  Finding  for  a 
Petition  to  List  the  Southern  Torrent 
Salamander  In  California  as 
Endangered  or  Threatened 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  12-month  petition 

finding. 

SUMMARY:  We,  the  U.S.  Fish  and 
Wildlife  Service  (Service),  announce  a 
12-month  finding  for  a  petition  to  list 
the  southern  torrent  salamander 
[Rhyacotriton  variegatus)  in  northern 
California  and  southern  Oregon  under 
the  Endangered  Species  Act  of  1973,  as 
amended.  After  review  of  all  available 
scientific  and  commercial  information, 
we  find  that  listing  the  southern  torrent 
salamander  is  not  warranted  at  this 
time.  The  finding  is  based  on  the 
following  information:  The  species  still 
occurs  throughout  its  entire  historical 
range;  the  species  persists  in  its  habitats 
after  habitat  alterations  have  occurred, 
including  logging;  the  lack  of 
information  on  short-and  long-term 
population  trends  for  the  species  across 
its  range;  the  adverse  impacts  to  the 
species  from  logging,  construction  of 
logging  roads,  and  logging  related 
activities  do  not  threaten  the  survival  of 
the  species;  the  lack  of  substantial 
information  indicating  that 
overutilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes  adversely  impacts  the  species; 
the  lack  of  evidence  showing 
conclusively  that  predation  is  a  threat  to 
the  species'  survival;  current  regulatory 
practices  do  not  constitute  a  threat  to 
the  survival  of  the  species;  and  the  lack 
of  information  that  the  species  is 
threatened  by  low  gene  flow  and  low 
genetic  diversity  across  its  range. 
DATES:  The  finding  for  this  document 
was  made  on  May  31,  2000.  Comments 
and  information  may  be  submitted  until 
further  notice. 

ADDRESSES:  Data,  information, 
comments,  and  material  concerning  the 
petition  finding  may  be  submitted  to  the 
Field  Supervisor.  U.S.  Fish  and  Wildlife 
Service,  Sacramento  Fish  and  Wildlife 
Office.  2800  Cottage  Way.  W-2605. 
Sacramento.  California  95825-1864.  The 
12-month  petition  finding,  supporting 
data,  and  comments  are  available  for 
public  inspection,  by  appointment, 
during  normal  business  hours  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Ann  Chrisney  or  Ms.  Jan  Knight  at  the 


above  address  or  telephone  (916)  414- 
6600. 

SUPPLEMENTARY  INFORMATION: 
Background 

Section  4(b)(3)(B)  of  the  Endangered 
Species  Act  of  1973,  as  amended  (16 
U.S.C.  1531  et  seq.)  (Act),  requires  that, 
for  any  petition  to  revise  the  Lists  of 
Endangered  and  Threatened  Wildlife 
and  Plants  that  presents  substantial 
scientific  and  commercial  information, 
we  make  a  finding  within  12  months  of 
the  date  of  the  receipt  of  the  petition  on 
whether  the  petitioned  action  is  (a)  not 
warranted,  (b)  warranted,  or  (c) 
warranted  but  precluded  from  an 
immediate  proposal  by  other  pending 
proposals  of  higher  priority.  Such  12- 
month  findings  are  to  be  published 
promptly  in  the  Federal  Register. 

On  May  31,  1994,  we  received  a 
petition  from  Stephan  Volker,  dated 
May  24,  1994,  to  list  the  southern 
torrent  salamander  {Rhyacotriton 
variegatus)  as  threatened.  Mr.  Volker  is 
an  attorney  representing  the 
Environmental  Protection  Information 
Center,  North  Coast  Environmental 
Center,  Oregon  Natural  Resources 
Council,  California  Wilderness 
Coalition,  Friends  of  the  River,  South 
Fork  Mountain  Defense  Committee, 
Mendocino  Environmental  Center, 
Sierra  Club,  California  Sportfishing 
Alliance,  Willits  Environmental  Center, 
and  Ancient  Forest  Defense  Fund.  The 
petition  stated  that  timber  harvesting 
fragmented  the  salamander's  habitat  on 
Federal  and  private  lands,  decimated  its 
population,  and  sharply  inhibited  its 
dispersal  capability.  In  a  letter  to  Mr. 
VoUcer,  dated  Jime  10.  1994,  we 
explained  that,  under  the  provisions  of 
the  Act,  we  must  decide  if  the  petition 
presents  substantial  scientific  or 
commercial  information  that  the 
requested  action  is  warranted  and,  to 
the  maximum  extent  practicable,  make 
this  finding  within  90  days  after 
receiving  the  petition  and  promptly 
publish  it  in  the  Federal  Register.  On 
November  15,  1994  (59  FR  58982).  we 
designated  the  species  as  a  category  2 
candidate  species.  Although  we  no 
longer  use  this  designation,  a  category  2 
candidate  was  considered  a  species  for 
which  Federal  listing  may  be 
appropriate,  but  persuasive  data  on 
biological  vulnerability  and  threats  were 
not  available  to  support  a  proposed 
listing.  Although  no  mandatory' 
protection  was  conferred  with  this 
status,  the  notice  of  this  status 
supported  the  need  to  conduct  research 
to  determine  the  threats  and 
vulnerability  of  the  species.  On  June  29, 
1995,  we  determined  that  Mr.  Volker's 


petition  presented  substantial 
information  that  the  requested  action 
may  be  warranted,  and  we  published  an 
announcement  of  our  administrative 
finding  (60  FR  33785).  At  that  time,  we 
initiated  a  status  review  of  the  southern 
torrent  salamander. 

Due  to  a  limited  budget,  listing 
actions  required  by  court  orders,  and 
other  higher  listing  priorities,  we  were 
unable  to  make  a  listing  determination 
on  this  species  in  a  timely  manner.  On 
April  10.  1995,  a  moratorium  on  listing 
actions  (Public  Law  104-6)  took  effect 
with  the  stipulation  that  no  funds  could 
be  used  to  make  final  listing  or  critical 
habitat  determinations.  When  the 
moratorium  was  lifted  on  April  26. 

1996.  a  three-tier  approach  was 
established  to  rank  the  backlog  of  listing 
actions  for  fiscal  year  1996  (Mav  16. 
1996;  61  FR  24722).  The  12-month 
status  review  for  the  southern  torrent 
salamander  was  designated  a  Tier  3 
activity,  the  lowest  Usting  priority.  On 
December  5,  1996.  new  listing  guidance 
was  published  for  fiscal  year  1997  (61 
FR  64475)  that  used  a  four-tier 
approach.  The  12-month  status  review 
for  the  southern  torrent  salamander 
remained  a  Tier  3  activity.  However, 
due  to  a  continuing  backlog  of  listing 
actions,  we  focused  our  resources  on 
Tier  1  and  Tier  2  actions  until  April  1 . 

1997.  By  April  1,  1997,  we  began  to 
address  Tier  3  actions,  but  a  serious 
backlog  of  listing  actions  still  existed. 
On  May  8,  1998,  we  published  the 
Listing  Priority  Guidance  for  FY  1998 
and  1999  (63  FR  25502).  and  the  12- 
month  status  review  for  the  southern 
torrent  salamander  was  raised  to  Tier  2. 
Although  we  published  2  emergency 
listings.  47  final  listings,  10 
withdrawals.  48  proposed  listings,  and 
18  petition  findings,  the  southern 
torrent  salamander  was  among  22 
species  with  pending  12-month 
findings.  On  October  22.  1999,  we 
published  the  Final  Listing  Priority 
Guidance  for  Fiscal  Year  2000  (64  FR 
57114).  The  tier  approach  was 
eliminated  as  a  guide  for  handling  our 
remaining  backlog  and  future  work  in 
the  listing  program  in  favor  of  a  priority 
system  that  identified  higher  priorities 
for  certain  listing  actions.  Processing 
administrative  findings  on  petitions, 
such  as  the  one  for  the  southern  torrent 
salamander,  was  designated  a  fourth 
priority. 

Species  Information 

Southern  torrent  salamanders  have 
ver>-  specific  habitat  requirements  of 
cold,  shallow,  flowing  headwaters  in 
humid  coniferous  forests  up  to  an 
elevation  of  1,469  meters  (m)  (4.820  feet 
(ft))  (Nussbaum  and  Tait  1977; 
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Nussbaum  ef  al  1983;  Dillor  and 
Wallace  1996;  Welsh  and  Lind  1996). 
They  are  most  frequently  found  in 
seeps,  springs,  and  intftrnuttenf  streams 
(Welsh  1993;  Veselv  1996;  Olson,  in  litt 
1999)  or  shallow  water  seeping  through 
moss-covered  gravel  (Nussbaum  ft  al. 
1983)  and  appear  to  avoid  opt^n  deep 
water  channels  (Stet)hins  198."),  Wt-lsh 
1993).  The  aquatic  larvae  usuallv  occur 
in  loose  gravel  in  streambeds,  and 
semiaquatic  adults  can  he  found  next  to 
larvae  in  streams,  or  und»'r  rocks  or 
debris  in  saturated  streamside  habitats 
(Nussbaum  and  Tail  1977.  Nussbaum  et 
al.  1983). 

The  southern  torrent  salamander  is 
very  sensitive  to  desiccation  (losing 
moisture  through  the  skin)  (Rav  1958) 
and  cannot  move  far  from  moist  areas. 
Movements  of  the  southern  torrent 
salamander  have  been  estimateil  from  1 
to  2.2  m  (3  to  6  ft)  per  year  (Welsh  and 
Lind  1992)  up  to  50  m  (160  ft)  per  year 
from  permanent  water  (Good  and  Wake 
1992).  These  larger  movements, 
however,  are  thought  to  be  rare  (Good 
and  Wake  1992)  Southern  torrent 
salamanders  have  also  been  found  short 
distances  from  water  after  heavy  rains 
(Nussbaum  et  al   1983).  Riparian  areas 
are  thought  to  be  important  to  the 
species  for  foraging  ((lorn  and  Bury 
1989)  and  courtship  and  reproduction 
(Nussbaum  ef  o/  1983)  If  terrestrial 
visits  are  important  for  feedmg, 
reproduction,  and  dispersal,  then  shade 
and  high  surface  water  avadability  are 
needed  to  allow  for  movement  within 
these  riparian  areas 

Southern  torrent  salamanders  can 
grow  to  approximately  9  5  centimeters 
(3.75  inches)  in  length  (Good  and  Wake 
1992).  They  have  a  low  tolerance  for 
high  temperatures  and  are  typically 
found  in  areas  with  temperatures 
between  5.8  and  12  0  degrees  centigrade 
(°C)  (10  to  22  degrees  Fahrenheit  (  F)) 
(Brattstrom  1963;  Nussbaum  et  al.  1983). 
Lethal  temperatures  occur  above  17.2  "C 
(63  "F)  (Welsh  and  Lind  1996) 

Southern  torrent  salamanders  have  a 
lengthy  larval  period  of  3  to  3  5  years 
(Nussbaum  and  Tait  1977)  and  require 
an  additional  1  to  1.5  years  after 
metamorphosis  to  bect)me  sexually 
mature  (Nussbaum  and  Tait  1977). 
Southern  torrent  salamanders  are 
probably  communal  nesters.  as  other 
torrent  salamanders  may  be  (Nussbaum 
1969).  producing  an  average  of  H  4  to 
10.0  eggs  each  year  (Nussbaum  ft  al. 
1983).  The  southern  torrent 
salamander's  food  is  primarilv  aquatic 
and  semiaquatic  invertebrates  (Bur\  and 
Martin  1967) 

The  spaces  between  cobble  or  pebble- 
size  stones  found  in  streams  appear  to 
provide  refuge  for  salamanders  from 


predators,  such  as  fish  and  Pacific  giant 
salamanders  (Diramptodon  ensatus). 
Southern  torrent  salamanders  are  not 
frequently  found  in  streams  where  large 
Pacific  giant  salamanders  or  fish  are 
found  If  southern  torrent  salamanders 
do  occur  in  these  streams,  they  are 
usually  found  in  the  margins  where  they 
c:an  find  cover,  away  from  the  deep 
pools  and  glides  (Welsh  1993;  Welsh 
and  Olivier  1992;  Welsh,  pers.  comm 
1995;  OLson.  pers  comm.  1995). 
Another  potential  predator  of 
salamanders  mav  include  garter  snakes 
(Nu.ssbaumef  o/'  1983.) 

Southern  torrent  salamanders  have  a 
pati:hy  distribution  across  their  range 
(Wel.sh  and  Lind  1992)  Suitable  habitat 
is  naturallv  limited  by  the  geology  and 
topography  of  an  area.  While  the 
southern  torrent  salamander  may  be 
locally  abundant  in  certain  areas, 
salamander  populations  are  not  found 
in  all  apparently  suitable  habitats 
During  surveys  of  apparently  suitable 
habitats,  researchers  detect  southern 
torrent  salamanders  only  20  to  80 
percent  of  the  time.  This  low  level  of 
detection  may  be  due  to  the  fact  that 
random  sampling  techniques  of  suitable 
habitats  may  not  provide  an  accurate 
picture  of  the  southern  torrent 
salamander  occurrence  due  to  the 
inherent  patchiness  of  their  distribution. 
Populations  of  the  species  may  be 
disjunct  due  to  geographical  variations, 
microhabitat  variability,  or  historical 
land  management  practices  Density 
estimates  range  widely  from  0  04 
individuals  up  to  41  individuals  per 
.square  meter  (11  square  feet)  (Nussbaum 
and  Tait  1977;  Com  and  Bury  1989). 

The  range  of  the  southern  torrent 
salamander  occurs  within  the  coastal 
conifer  forest  belt  of  northern  California 
and  southern  Oregon,  spet;irically  from 
southern  Mendocino  County,  (California, 
through  the  Coast  Ranges,  to  the  Little 
Nestucca  River  and  the  Grande  Ronde 
Valley  in  Polk.  Tillamook,  and  Yamhill 
Counties.  Oregon  (Good  and  Wake 
1992).  An  isolated  population  exists  on 
the  west  slope  of  the  Cascade  Mountains 
near  Steamboat  in  Douglas  County, 
Oregon,  approximately  112  kilometers 
(70  miles)  inland  (Good  and  Wake  1992; 
B  Bury.  National  Biological  Survey, 
pers.  comm.  1995).  Several  new 
populations  of  southern  torrent 
salamanders  have  been  detected  north 
of  the  Steamboat  population  on  the 
south  side  of  the  Willamette  River. 
These  populations  represent  an 
extension  of  the  known  range  (R.S. 
Wagner,  United  States  Geological 
Service,  Biological  Research  Division, 
pers  comm.  1998).  Another  disjunct 
population  is  thought  to  occur  in  south 
central  Siskiyou  County,  California, 


based  on  specimens  in  the  Chico  State 
University  Museum  that  date  back  to  the 
1950s  (H.  Welsh,  Forest  Service,  pers. 
comm.  1994).  Good  and  Wake  (1992) 
described  this  species  as  one  of  the  most 
common  members  of  the  salamander 
fauna  through  much  of  its  range. 
According  to  the  petitioner.  98 
percent  of  the  historical  records  of  the 
southern  torrent  salamander  in  the 
Museum  of  Vertebrate  Zoology  (MVZ), 
University  of  California,  Berkeley, 
represent  only  42  populations  detected 
in  protected  rights-of-way,  county 
highways,  or  in  State  and  national 
parklands  that  include  less  than  5 
percent  of  the  total  range  of  the  species. 
The  MVZ  records  were  collected  from 
1935  to  1989.  with  the  majority  (70 
percent)  collected  after  1970.  Our 
review  of  these  records  revealed 
approximately  151  sites  where  southern 
torrent  salamanders  were  detected.  The 
most  recent  location  data  obtained  for 
this  review,  from  a  variety  of  formal  and 
informal  surveys  conducted  from  1987 
to  1998.  indicated  approximately  781 
sites  containing  southern  torrent 
salamanders  across  its  historical  range 
from  north-central  Oregon  to  northern 
California.  We  expect  some  overlap  in 
the  sites  documented  in  these  two 
groups  of  data,  but  the  level  of  overlap 
has  not  been  analyzed.  In  addition,  we 
have  not  attempted  to  define 
populations  from  this  location 
information.  Surveys  for  southern 
torrent  salamanders  across  their  range 
were  conducted  by  Good  and  Wake 
(1992)  and  Wagner  [in  litt.  1998)  and,  in 
California,  by  Welsh  (Welsh  1990; 
Welsh  and  Lind  1992;  Welsh,  in  litt. 
1998).  According  to  Wake  (University  of 
California,  pers.  comm.  1995).  southern 
torrent  salamanders  are  found 
throughout  their  historical  range. 

Threats  Analysis 

Habitat 

The  petition  to  list  the  southern 
torrent  salamander  cited  habitat 
fragmentation,  population  declines,  and 
inhibited  dispersal  capability 
throughout  the  species'  range  as 
significant  threats  to  the  species.  The 
petitioner  suggested  that  large-scale 
timber  harvesting  is  eliminating  many 
subpopulations  through  destruction  of 
required  habitats.  The  petitioner  further 
suggested  that  this  species  may  require 
conditions  and  attributes  unique  to 
headwater  streams  in  mature  and  old- 
growth  forests  and  the  species  has 
minimal  ability  to  withstand  and 
recover  from  radical  habitat  alterations. 

Evidence  indicates  that  timber 
harvesting  and  road  building  negatively 
affect  habitat  requirements  of  the 


southern  torrent  salamander  (permanent 
water,  rocky  substrates,  and  low  water 
temperatures).  The  direct  effects  of  these 
activities  include  disturbance  of 
substrate  and  killing  of  individual 
salamanders.  Indirect  effects  include 
sedimentation  of  substrate  used  by  the 
salamanders,  increase  in  water 
temperatures  to  lethal  levels,  potential 
loss  of  permanent  water  flow,  and 
potential  increase  in  predator 
populations.  Suitable  habitat  conditions 
and  attributes  for  the  southern  torrent 
salamander  appear  to  be  more  readily 
available  in  unlogged  matiu'e  and  old- 
growth  forests  than  in  logged  areas 
(Welsh  1990;  Diller  1996).  In  logged 
areas,  the  abundance  of  salamanders  is 
lower  or  they  are  not  detected  at  all, 
which  indicates  that  logging  may 
depress  or  locally  extirpate  these 
populations  (Com  and  Bury  1989; 
Welsh  and  Lind  1992).  However,  while 
some  research  has  revealed  negative 
impacts  of  logging  and  road 
construction  on  southern  torrent 
salamander  populations,  other  research 
and  survey  information  indicates 
southern  torrent  salamanders  still 
persist  in  some  habitats  that  were  logged 
14  to  60  years  ago  (Nussbaum  and  Tait 
1977;  Cora  and  Bury  1989;  Welsh  and 
Lind  1992;  Olson,  in  litt.  1994;  Chinnici, 
in  litt.  1995;  Diller,  in  litt.  1995;  Pious, 
in  litt.  1995;  Wright,  in  litt.  1995;  J. 
Ambrose,  Georgia-Pacific  Corporation, 
pers.  comm.  1995;  J.  Applegarth,  Bureau 
of  Land  Management  (BLM),  pers. 
comm.  1995;  S.  Hopkins,  BLM,  pers. 
comm.  1995;  K.  Wright,  BLM,  pers. 
conmi.  1995).  Whether  the  species  is 
recolonizing  these  areas  or  whether  its 
long  lifespan  enables  it  to  persist  in 
marginal  habitats  until  conditions 
improve  is  unknown.  Factors  that  may 
mitigate  lethal  water  temperatures  in 
logged  areas  include  the  retention  of 
deciduous  vegetation  and 
unmerchantable  trees,  cool  water  from 
underground  springs,  cool 
microclimates  on  north-or  east-facing 
slopes,  and  coastal  fog.  Sedimentation 
of  the  substrate  may  be  mitigated  by  the 
flushing  of  these  sediments  in  higher 
gradient  streams.  Some  research  has 
reported  a  positive  relationship  between 
stream  gradient  and  the  presence  of 
southern  torrent  salamanders  in  logged 
habitats  (Welsh  1993;  Welsh  and 
Ollivier  1992;  Diller  1996).  The 
southern  torrent  salamander  may  also  be 
capable  of  burrowing  vertically  in  the 
substrate  to  find  moist,  cool  conditions. 
We  agree  that  widespread  logging  of 
headwater  habitats  has  negative  impacts 
on  southern  torrent  salamander 
populations  through  the  destruction  of 
suitable  habitats.  However,  under 


certain  circumstances,  populations 
appear  to  be  persisting  in  altered 
habitats.  We  also  believe  that  State  and 
Federal  agencies  provide  varying 
degrees  of  protective  measures  for 
maintaining  aquatic  and  riparian 
habitats  on  forested  lands  (California 
Department  of  Forestry  (CDF)  1992; 
USD  A  et  al.  1993;  Oregon  Department  of 
Forestry  (ODF)  1994;  USDA  and  USDI 
1994a).  The  threat  to  this  species  from 
habitat  destruction  is  directly  related  to 
protection  provided  by  State,  Federal, 
and  private  regulatory  measures  for 
timber  harvest  activities. 

Federal  Regulations  for  Timber  Harvest 

The  trend  of  large-scale  logging  of 
mature  and  old-growth  forests  on  public 
lands  within  the  range  of  the  southern 
torrent  salamander  has  diminished 
since  the  Federal  listing  of  the  northern 
spotted  owl  (Strix  occidentalis  caurina) 
in  1990  (55  FR  26192).  This  trend 
toward  lower  timber  production  and 
less  regeneration  logging  is  reflected  in 
the  standards  and  guidelines  for  land 
management  in  the  Record  of  Decision 
for  the  Northwest  Forest  Plan  (USDA 
and  USDI  1994a)  and  in  Endangered 
Species  Act  consultations  by  us  on 
timber  sales  and  National  Forest  Land 
Management  Plans  (A.  Brickey,  Service, 
pers.  comm.  2000;  N.  Lee,  Service,  pers. 
comm.  2000).  Although  clearcutting 
could  mean  an  increase  in  timber 
production  on  private  lands, 
clearcutting  vast  areas  within  a  drainage 
is  generally  no  longer  a  common  or 
commonly  accepted  practice.  Forest 
ecosystems  are  typically  able  to  recover 
from  small-scale  disturbances,  and  the 
effects  of  timber  harvest  diminish  as 
forests  regenerate. 

Public  Land  Regulations 

We  estimate  that  approximately  41 
percent  of  the  total  range  of  the  southern 
torrent  salamander  occurs  on  federally 
managed  public  forest  lands  in  both 
Oregon  and  California  (summarized 
from  Davis  et  al.  1998;  Kagan  et  al. 
1999).  A  Forest  Conference  was 
convened  by  President  Clinton  in  1993 
to  resolve  forest  resource  issues  in  the 
Pacific  Northwest.  As  a  result,  a  group 
of  interdisciplinary,  interagency  experts, 
known  as  the  Forest  Ecosystem 
Management  Assessment  Team 
(FEMAT),  came  together  to  develop  a 
comprehensive  management  plan  for 
more  than  137,128  hectares  (ha)  (24 
million  acres  (ac))  of  public  forest  lands. 
The  outcomes  were  the  FEMAT  Report 
(USDA  et  al.  1993).  a  Supplemental 
Environmental  Impact  Statement  (SEIS) 
(USDA  and  USDI  1994b),  and, 
ultimately,  a  Record  of  Decision  (ROD) 
(USDA  and  USDI  1994a)  that  amended 


the  planning  documents  of  19  national 
forests  and  7  BLM  Districts  to 
implement  an  alternative  that  became 
known  as  the  Northwest  Forest  Plan 
(Forest  Plan).  The  FEMAT  reports  a  total 
of  37  percent  of  the  southern  torrent 
salamander's  range  on  Federal  lands 
and  63  percent  on  State  and  private 
lands,  an  estimate  very  similar  to  that 
developed  during  this  review  (41 
percent  and  59  percent  respectively). 

One  of  the  reasons  identified  in  the 
petition  to  list  the  southern  torrent 
salamander  is  a  lack  of  protection  for 
headwater  habitats  where  this  species  is 
known  to  occur.  The  petitioner  claims 
that  90  percent  of  the  range  of  the 
southern  torrent  salamander  is  on  lands 
that  are  harvestable  or  have  been 
harvested.  Referencing  the  FEMAT 
report,  the  petition  states  that  "37 
percent  of  the  range  of  this  salamander 
occxirs  on  Fedend  lands,  while  27 
percent  is  on  lands  in  the  matrix 
(harvestable  areas)."  The  petitioner's 
subsequent  conclusion  appears  to  be 
that  the  27  percent  of  the  total  range  of 
the  species  that  occurs  on  public  lands, 
plus  the  63  percent  of  the  species'  range 
occurring  on  private  lands  (90  percent 
of  the  species'  complete  range)  is  open 
to  harvest  or  has  been  harvested.  We  do 
not  agree  with  this  interpretation  of  the 
FEMAT  report.  Appendix  Table  IV-C-9 
in  the  FEMAT  report  indicates  that  the 
percentage  of  land  designated  as  matrix 
under  the  Forest  Plan  represents  25 
percent  of  the  37  percent  of  the  range 
that  occurs  on  public  lands  (USDA  et  al. 
1993).  This  amount  is  equal  to  less  than 
10  percent  of  the  entire  range  of  the 
species.  The  remaining  75  percent  of  the 
species'  range  on  public  lands  occurs 
almost  entirely  in  withdrawn  areas  or 
reserves  (approximately  68  percent)  and 
Adaptive  Management  Areas 
(approximately  6  percent)  (USDA  et  al. 
1993). 

Furthermore,  as  described  in  the 
FEMAT  report,  the  SEIS,  and  the  ROD. 
all  aquatic/riparian  habitats  on  public 
lands  covered  by  the  Forest  Plan  are  to 
be  protected  in  riparian  reserves.  This 
means  that  any  land  allocations 
designated  in  the  FEMAT  report, 
including  matrix  lands,  that  include 
aquatic  or  riparian  habitat  are  contained 
in  riparian  reserves  that  are  designed  to 
protect  riparian  and  aquatic  components 
from  actions  that  wiU  negatively  impact 
them  (M.  Raphael,  Forest  Service,  pers. 
comm.  1995).  Therefore,  the  27  percent 
figure  quoted  in  the  petition  as 
salamander  habitat  that  is  at  risk  within 
matrix  lands  fails  to  take  into  account 
the  riparian  reserves  protecting 
watercourses  in  the  matrix  (K.  Denton. 
Forest  Service,  pers.  comm.  1995). 
Riparian  reserves  apply  to  all  streams. 
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lakes,  ponds,  and  wetland.s  un  Forest 
Service  and  BLM  lands  within  the  ran^e 
of  the  northern  spotted  owl  (IJ.SDA  and 
USDl  1994b).  The  primary'  purpose  of 
riparian  reserves  is  to  protect  and 
maintain  riparian  resources  and  to 
attain  the  objectives  of  the  Aquatic 
Conservation  Strategy,  which  is  part  of 
the  Forest  Plan.  This  strategy  is 
specifically  designed  to  protect 
headwater  tributaries  (including 
intermittent  streams,  seeps  and  springs) 
and  riparian  areas  (LISDA  et  al.  1993; 
USDAandUSDI  1994a). 

The  FEMAT  report  provides  the  most 
current  risk  analysis  of  the  southern 
torrent  salamander  on  public  lands  and 
states  that  implementation  of  the  Forest 
Plan,  as  approved,  would  result  in  a 
very  high  likelihood  that  the  majoritv 
(74  percent)  of  southern  torrent 
salamander  habitats  on  public  lands 
would  be  well  distributed  and  that  the 
species  population  could  stabilize, 
although  with  some  limitation  on 
interactions  among  populations.  This 
analysis  was  based  on  the  anticipated 
levei  of  riparian  protection  in  riparian 
reserves.  The  final  ROD  later  doubled 
the  riparian  reserve  widths  for 
intermittent  streams  and  wetlands  of 
less  than  1  ha  (2  4  ac)  from  15  to  30  m 
(50  to  100  ft)  or  one  site-potential  tree 
(the  average  height  of  a  tree  growing  at 
that  site).  This  change  would  protect 
more  southern  torrent  salamander 
habitat  than  evaluated  in  the  FEMAT 
report. 

The  Forest  Plan  has  been  in  effect 
since  April  1994  As  of  1995.  riparian 
reserves  were  generally  being  planned 
according  to  the  intent  of  the  Forest 
Plan  (M.  Boroja,  Service,  pers.  comm 
1995;  A.  Bnckey.  pers  comm    1995;  P 
Henson,  Service,  pers.  comm.  1995;  .S 
Livingston.  Senice.  pers.  comm.  1995). 
The  land  management  agencies 
recognized  that  the  procedure  to  adjust 
or  decrease  the  widths  of  riparian 
reserves  recommended  in  the  Forest 
Plan  was  time-consuming,  and. 
therefore,  they  did  not  generally  pursue 
efforts  to  alter  the  widths  Additionally, 
it  appeared  that  manv  riparian  reserves 
were  increased  ilue  to  unstable  geology 
An  interagenc:y  monitoring  program  in 
1996  and  1997  evaluated  whether  the 
intent  of  the  ROD  and  its  guidelines  was 
being  met.  Reports  from  both  years 
concluded  that  the  Forest  .Servi{;e  and 
BLM  were  (consistently  meeting  ths 
intent  of  the  ROD  in  developing  riparian 
reserves. 

The  petitioner  suggested  that  no-entry 
buffers  of  33  m  (100  ft)  or  the  height  of 
line  site-p(jtential  tret!  shoulil  be 
established  around  small  streams  and 
headwaters  in  old-growth  and  mature 
conifer  forests  In  the  Pacific  northwest. 


timber  harvest  adjacent  to  old-growth 
forests  is  estimated  to  affect  the 
microclimate  up  to  two  tree  lengths  into 
the  remaining  forest  stands  (Franklin 
and  Forman  1987  in  Lehmkulh  and 
Ruggiero  1991;  Harris  1984).  Other 
estimates  include  microclimate  effects 
from  30  to  240  m  (approximately  100  to 
HOO  ft)  into  interior  forest,  depending  on 
the  site  and  specific  microclimate 
parameters  (Chen  et  al.  1995  in  Vesely 
1996).  There  is  general  agreement  that  a 
protected  buffer  zone  for  streams,  seeps, 
springs,  and  adjacent  riparian  habitat  is 
necessary-  to  maintain  microclimates 
and  prevent  sedimentation  in  these 
watercourses.  Based  on  the  evidence 
that  southern  torrent  salamanders 
appear  to  stay  in  very  close  proximity  to 
watercourses,  we  believe  the  riparian 
reserve  system  of  the  currently  adopted 
and  court -tested  Forest  Plan  provides 
adequate  protective  measures  to 
maintain  the  quality  of  most  of  the 
riparian  and  aquatic  habitats  for  the 
southern  torrent  .salamander  on  public 
lands  across  the  range  of  the  species. 

(Mlifomia  Private  Land  Regulations 

Approximately  26  percent  of  the 
southern  torrent  salamander's  entire 
range  occurs  on  private  lands  in 
California  and  2  percent  on  California 
State  lands.  This  species  is  designated 
as  a  species  of  special  concern  in 
California.  Special  concern  status 
confers  no  legal  protection  for  the 
species,  but  recognizes  that  the  species 
should  be  closely  monitored  In 
response  to  a  1994  petition  to  list  the 
southern  torrent  salamander  as 
threatened  under  State  law.  the 
(California  Fish  and  Game  Commission 
(flFCC).  in  conjunction  with  (California 
Department  of  Fish  and  C^ame  (CDFG), 
determined  on  January'  8.  1996.  that 
listing  the  species  as  threatened  was  not 
warranted  (CFGC.  in  litt.  1996).  This 
de(;ision  was  based  on  the  presence  of 
southern  torrent  salamanders  in 
degraded  habitat,  improved  logging 
practices,  and  inadequate  information 
on  the  significance  and  causes  of  any 
population  declines.  However,  these 
agencies  improved  protective  measures 
for  this  species  through  changes  in 
policies  and  regulations 

During  the  candidacy  period  (the 
period  between  the  time  a  petition  is 
act  epted  by  the  State  and  a  final 
determination  is  required)  from 
November  1994  to  December  1995, 
training  was  provided  to  64  biologists, 
231  private  foresters,  and  60  (CDF 
inspectors  on  how  to  recognize  southern 
torrent  salamander  habitat  and  conduct 
surveys  The  CDFG  reported  the 
following  objectnes  for  the  1-year 
candidacy  period:  (1)  document  as 


many  existing  localities  as  possible  on 
private  land  and  at  historic  sites;  (2) 
determine  status  of  populations  and 
habitat  (and  metapopulation  structure); 
(3)  examine  population  trends  through 
the  comparisons  of  managed  and 
unmanaged  lands;  and  (4)  determine  the 
adequacy  of  current  forest  practice  rules 
to  protect  the  species  and  its  habitat 
(CDFG.  in  litt.  1995).  A  sampling 
protocol  was  developed  to  collect  data 
to  meet  these  objectives  (CDFG  in  litt. 
1995).  However,  to  date,  we  are  unaware 
of  any  results  from  objectives  2,  3,  or  4 
of  the  candidacy  period. 

Most  of  the  suitable  habitat  for  the 
southern  torrent  salamander  occurs  in 
what  the  CDF  designates  as  Class  II 
streams,  which  include  perennial 
streams  that  are  non-fish  bearing  but 
contain  other  aquatic  life  (CDF  1992). 
Protections  for  Class  II  streams  include 
15  to  30  m  (50  to  100  ft)  Watercourse 
and  Lake  Protection  Zones  (VVLPZ)  that 
retain  at  least  50  percent  canopy 
closure.  25  percent  overstory  conifers, 
and  75  percent  surface  cover.  No  heavy 
equipment  is  allowed  within  the  WLPZ. 
and  roads,  landings,  and  timber  falling 
are  limited  to  protect  the  beneficial  uses 
of  the  watercourse.  Any  changes  in  the 
widths  of  the  WLPZ  or  proposed 
activities  within  the  WLPZ  must  first  be 
carefully  analyzed  and  reviewed  to 
ensure  protection  of  the  beneficial  uses 
of  the  stream.  Some  persons  have 
speculated  that  Class  II  protection  may 
be  adequate  to  protect  the  southern 
torrent  salamander  and  its  habitat  in  the 
coastal  forests  but  may  not  provide 
adequate  protection  in  the  more  arid 
southern  and  eastern  portions  of  the 
range  (J.  Brode.  CDFG.  pers.  comm. 
1994.  Steele.  CDFG,  pers.  comm.  1995). 

We  are  aware  that  stream 
classification  is  highly  subjective  in  the 
timber  planning  process.  Habitat  for 
southern  torrent  salamanders  may  also 
occur  along  streams  that  have  been 
classified  as  Class  III  (streams,  including 
seeps  and  springs,  with  no  aquatic  life 
but  capable  of  sediment  transport).  In 
these  areas,  obvious  aquatic  life  may  not 
be  apparent,  the  streams  may  appear 
dry,  and  they  may  not  contain  obvious 
channels  or  pools.  Although  these 
appear  to  be  Class  III  streams,  they  may 
often  provide  suitable  habitat  for,  and 
contain,  the  southern  torrent 
salamander.  The  water  level  may  be  just 
above  the  surface  or  subsurface,  and 
salamanders  may  not  be  detectable  at  all 
times  of  year.  Incorrect  classification  of 
streams  could  potentially  result  in 
application  of  Class  III  stream  protection 
measures  being  applied  to  habitats  that 
are  likely  to  contain  southern  torrent 
salamanders.  Current  protection  for 
Class  111  streams  is  not  adequate  to 


protect  southern  torrent  salamander 
habitat  (CFCX  1994). 

The  training  of  biologists  and  foresters 
resulted  in  some  increased  awareness  of 
the  significance  of  headwater  streams, 
seeps,  and  springs  as  valuable  aquatic 
habitats  requiring  Class  II  protection. 
Based  on  over  a  decade  of  field 
experience  in  habitat  identification  and 
stream  classification  in  California,  K. 
Moore  (CDFG,  pers.  comm.  2000) 
estimates  that  perhaps  50  percent  of 
suitable  seep,  spring,  and  stream  habitat 
has  been  recognized  and  given  some 
level  of  protection  from  logging 
activities.  However,  some  seeps  and 
springs  that  have  not  been  identified  as 
salamander  habitat  and  retain  no 
comprehensive  protecdon  under  the 
State  rules  are  still  logged  and  burned 
(K.  Moore,  pers.  comm. 1999). 

We  support  a  review  of  the  Forest 
Practice  Rules  by  CDFG  and  believe  that 
Class  II  protection  has  the  potential  to 
provide  some  protection  for  the 
southern  torrent  salamander  provided 
habitat  is  correctly  identified.  However, 
we  are  concerned  about  the 
effectiveness  of  timber  harvest  planning 
on  private  lands  because  of  (l)  the  high 
ratio  of  Emergency  and  Exemption 
Notices  to  regular  Timber  Harvest  Plans 
(THP)  in  CCalifomia,  (2)  cumulative 
impacts  not  being  addressed  in  THPs, 
and  (3)  a  lack  of  THP  enforcement  (State 
of  CaUfomia  1994). 

Oregon  Private  Land  Regulations 

Private  lands  in  Oregon  constitute 
approximately  31  percent  of  the 
southern  torrent  salamander's  entire 
range.  One  percent  of  the  salamander's 
range  occurs  on  Oregon  State  lands.  The 
salamander  is  designated  as  a  sensitive 
species,  subcategory  vulnerable,  by  the 
State  of  Oregon.  State  sensitive 
classification  refers  to  naturally 
reproducing  native  species  that  are 
likely  to  become  threatened  or 
endangered  throughout  all  or  any 
significant  portion  of  their  range  in 
Oregon  (Oregon  Department  of  Fish  and 
Wildlife  (ODFW)  1993).  The  vulnerable 
category  implies  that  listing  the  species 
is  not  imminent  provided  that 
continued  or  expanded  use  of  protective 
measures  and  monitoring  occurs  (ODFW 
1993).  However,  the  southern  torrent 
salamander  is  protected  from  being 
killed,  harmed,  or  collected  under  the 
Oregon  Administrative  Rule  section 
635-44-130  (Nongame  Wildbfe 
Protected)  (ODFW  1991).  A  State 
scientific  collecting  permit  is  required 
to  take  this  species  from  the  field  for 
educational  or  research  purposes 
(ODFW  1991). 

Oregon  Department  of  Forestry  (ODF) 
rules  establish  Riparian  Management 


Areas  (RMAs)  adjacent  to  all  Type  D 
streams  (non-fish-bearing  streams  with 
domestic  water  use)  and  Type  N  streams 
(all  other  streams  except  those  fish- 
bearing  streams  with  domestic  water 
use),  except  for  small  Type  N  streams. 
The  goal  of  these  buffers  is  to  protect 
water  quality,  hydrological  function, 
and  fish  and  wildlife  habitat  by 
requiring  vegetation  retention  and 
special  management  practices.  The 
RMAs  range  from  6  to  21  m  (20  to  70 
ft)  and  have  retention  standards  for 
understory,  overstory,  snags,  and  logs. 
Further  restrictions  occur  on  road 
construction,  yarding,  stream  crossings, 
and  stream  improvement.  The  RMAs 
offer  some  protection  from  direct 
impacts,  but  the  protections  may  be  too 
small  to  compensate  for  the  effects  on 
microclimates  from  logging.  The  areas 
most  at  risk  are  the  small  Type  N 
streams  where  no  RMAs  are  required 
and  restrictions  of  logging  activities  are 
very  flexible  and  left  up  to  the 
operator's  discretion  in  most  cases.  The 
few  specific  management 
recommendations  for  small  Type  N 
streams  do  not  apply  to  the  Coast  Range 
and  South  Coast  geographic  regions, 
where  the  majority  of  the  southern 
torrent  salamander  range  occinrs. 

RMAs  are  not  required  for  seeps  and 
springs  within  the  range  of  the  southern 
torrent  salamander  in  Oregon.  The 
Oregon  Forest  Practice  Rules  state  that 
operators  shall  protect  hydrological 
functions  of  seeps,  springs,  and 
wetlands  by  minimizing  disturbance  to 
soils  during  forest  operations  (ODF 
1994).  The  ODF  interprets  this  rule  to 
mean  that  no  machinery  is  allowed  in 
seeps,  springs,  or  wetlands,  and 
citations  have  been  issued  for  this 
violation  (J.  Runion.  ODF,  pers.  comm. 
1995).  Furthermore,  the  Oregon  Forest 
Practice  Rules  recognize  that 
amphibians  may  occur  in  small  Type  N 
streams  and  encourage  operators  to 
retain  green  trees  and  snags  in  blocks  of 
itftact  vegetation  of  undetermined  size 
(ODF  1994).  The  headwater  habitats  on 
private  land  in  Oregon  are  probably  not 
completely  protected  from  the  effects  of 
logging,  and  some  biologists  in  Oregon 
have  expressed  concerns  about  this  lack 
of  protection  (J.  Boechler,  ODFW,  pers. 
comm.  1995;  R.  Krahmer,  ODF.  pers. 
comm.  1995;  C.  Puchy,  ODFW,  pers. 
comm.  1995;  K.  Wright,  pers.  comm. 
1995). 

We  believe  that  existing  regulatory 
measiires  provide  varying  degrees  of 
protection  for  southern  torrent 
salamander  habitat  on  public  and 
private  lands.  The  regidatory  protection 
of  aquatic  and  riparian  habitat  appears 
to  be  generally  better  on  public  lands 
than  private  lands  and  better  for  streams 


than  for  seeps  and  springs.  If  we  assume 
that  southern  torrent  salamander  habitat 
on  all  Federal  lands  (41  percent  of  the 
total  range)  has  moderate  to  good 
protection,  that  approximately  50 
percent  of  private  land  in  California  (13 
percent  of  the  total  range)  and  50 
percent  of  private  land  in  Oregon  (16 
percent  of  the  total  range)  and  all  State 
lands  (3  percent  of  the  total  range)  have 
\ow  to  moderate  protection,  then  73 
percent  of  the  total  range  of  the  species 
is  estimated  to  have  some  level  of 
regulatory  protection. 

Although  logging  began  in  Pacific 
Northwest  forests  almost  200  years  ago. 
State  and  Federal  land  management 
regulations  that  protect  aquatic  and 
riparian  habitats  have  only  been 
instituted  in  the  last  20  to  30  years. 
Consequently  for  approximately  1 70 
years,  timber  harvest  in  aquatic  and 
riparian  habitats  was  virtually 
unregulated.  Therefore,  some 
populations  of  southern  torrent 
salamanders  have  persisted  or 
recolonized  in  areas  that  had  no 
protective  buffers  when  they  were 
harvested.  Whether  these  individuals 
recolonized  the  area  after  regrovsrth  of 
the  surrounding  vegetation  or  siirvived 
the  habitat  alteration  is  unclear.  While 
the  presence  of  individuals  does  not 
necessarily  indicate  viable  populations, 
what  is  known  is  that  both  larvae  and 
adults  are  being  detected  across  the 
range  of  the  species. 

Based  on  the  species'  persistence,  the 
fact  that  some  level  of  regulatory 
protection  occurs  on  an  estimated  three- 
quarters  of  the  species'  range,  and  the 
current  trend  in  timberland 
management  is  away  from  clearcutting 
in  riparian  areas  and  toward  increasing 
awareness  of  the  significance  of 
headwater  habitats,  we  believe  that 
current  regulatory  practices,  while  not 
ideal,  provide  sufficient  protection  to 
insure  that  the  existence  of  the  species 
is  not  threatened  at  this  time.  While 
recent  improvements  in  protections  of 
southern  torrent  salamander  habitats 
have  been  implemented  on  Federal 
lands,  habitats  on  private  lands  are  still 
vulnerable  until  specific  changes  in 
policy  and  procedures  change  the  way 
these  habitats  are  protected.  However, 
futiire  trends  toward  protecting  aquatic 
habitats  for  listed  salmonids,  including 
headwater  habitats,  should  also  benefit 
the  southern  torrent  salamander.  Based 
on  our  assumptions  stated  above 
concerning  estimated  regulatory 
protections,  and  the  fact  that  the  species 
appears  to  be  distributed  across  its  range 
and  is  persisting  in  altered  habitats,  we 
also  conclude  that  habitat  destruction  or 
modification  is  not  severe  enough  to 
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threaten  the  t'xj.stfiui'  (if  thf  ^ptH.itvs  at 
this  time  or  in  the  foreseeable  future 

CwfllftKS 

The  ^enus  Hhvarotnton  has  always 
been  perceivtMJ  as  m'lifticalK  isolated 
from  other  genera  of  salainaniiers  Idood 
and  Wake  1992)   Research  bv  C;ood  and 
others  in  19H7  (Ciood  ft  al   1987  in  Ciood 
and  Wake  1992)  showed  'extreme  anci 
unexpectedly  hi^h  levels  of  geneti(. 
differentiation"  for  lihvinntnton 
oh'nipit:us,  which  at  that  time  was 
considere<i  a  single  speiies  over  the 
Pacific  Northwest.  Good  ft  al  (1987  in 
Good  and  Wake  1992)  divided 
Rhyacotnton  into  four  genetically 
different  populations.  Good  and  Wake 
(1992)  concluded  th.it  four  separate 
species  should  he  recognized  within  the 
genus  Rhviicotriton.  one  of  which  is 
Rhyacotnton  varicgatus.  the  southern 
torrent  salamander 

The  genetic  diversity  within  the 
southern  torrent  salamander  is  evidence 
of  very  low  gene  flow  between 
populations  tlood  and  Wake  (1992) 
suggest  that  gene  flow  betw»H>n 
populations  of  southern  torrent 
salamanders  at  the  extreme  ends  of  the 
species'  range  is  not  likely  to  oc(  ur.  but 
that  gene  flow  among  adjacient 
populations  of  southern  torrent 
salamanders  is  what  holds  the  species 
together  as  a  cohesive  unit.  In  referenc  e 
to  southern  torrent  salamander 
populations.  Wake  (in  litt   1994)  stated 
"the  genetic  (differentiation  is  strongly 
structured  geographically,  so  that  there 
is  a  pattern  of  isolation  by  distance 
What  this  means  is  that  genetic  distance 
between  populations  builds  directly  as 
a  function  of  giujgraphu  distan(  tv"  In 
other  words,  as  tlu"  geographi(  al 
distance  between  populations  increases, 
populations  becomt?  more  genetically 
different  and  isolated  This  finding 
strongly  implies  that  .inimals  within 
each  population  seldom  left  their 
respecitive  populations  or  moved 
between  populations  ov(t  a  pi'riod  of 
thousands  of  years  (Wake.  ;n  htt   1994) 
Therefore,  southern  torrent  salamanders 
show  a  great  deal  of  geneti(. 
differentiation  betwetui  individual 
animals  from  different  po[)ulations,  but 
show  very  little  differentiation  between 
individuals  within  the  same  population 

Dr.  Susan  Haig  and  Steve  Wagner  of 
United  States  (i«'ological  Service  in 
Corvallis,  Oregon,  have  btu'ii  conducting 
genetic  studies  on  mitoi:hondrial  DNA 
sequences  of  the  southern  torrent 
salamander  to  investigate  the  extent  of 
p()pulati(m  divergence  and  the 
relationships  among  populations  The 
results  of  th»!st!  studu's  will  bi*  evaluated 
afti^r  they  have  h(>en  peer-ri^viewed  and 
published. 


Because  of  the  naturally  low  gene 
flow  between  southern  torrent 
salamander  populations  and  the  great 
amount  of  genetic  diversity  between 
individuals  within  the  species,  the  loss 
of  subpopulations  could  mean  a 
significant  loss  of  genetic  diversity.  Low- 
genetic  diversity  within  a  population  or 
subpopulation  is  thought  to  decrease 
that  group's  ability  to  withstand    - 
catastrophic  natural  events  or  manmade 
impacts.  We  believe  that  the  most 
vulnerable  populations  of  southern 
torrent  salamanders  are  those  found  on 
the  s(juthern  and  eastern  edges  of  the 
range.  These  populations  are  suspected 
to  be  the  most  distinct  genetically 
(Wake,  in  htt   1994)  and  the  most 
susceptible  to  the  negative  impacts  of 
timber  harvest.  Although  we  recognize 
the  implications  of  low  genetic  diversity 
for  the  southern  torrent  salamander, 
until  adequate  genetic  studies  are 
completed,  information  is  lacking  to 
make  a  determination  that  low  genetic 
diversity  and  gene  flow  threaten  the 
continued  existence  of  the  species.  We 
will  reevaluate  this  issue  after  results  of 
ongoing  genetic  studies  are  available. 
However,  we  recommend  that 
populations  at  the  edge  of  the  range  be 
given  high  priority  for  determining 
population  status  and  trends. 

Conclusion 

We  recognize  that  the  southern  torrent 
salamander  has  very  specific  habitat 
reipurements.  a  naturally  patchy 
distributKm  across  its  range,  and  low 
gene  flow  between  populations.  The 
southern  torrent  salamander  is  not 
considered  to  be  dependent  solely  on 
old-growth  forests,  but  the  preferred 
microclimate  conditions  are  more 
readily  available  in  mature  and  old- 
growth  forests.  We  acknowledge  that 
logging  of  headwater  habitats  in  old- 
growth  forests  has  depresstnl  or 
extirpated  some  populations  of  this 
species.  However,  we  believe  that  the 
trend  of  habitat  loss  for  the  southern 
torrent  salamander  is  lessening  across 
mu(.h  of  the  range  with  a  reduction  in 
clearcutting  and  with  some  increased 
.iwareness  and  some  protections  of 
headwater  habitats.  The  southern 
torrent  salamander  is  present 
throughout  its  historical  range, 
including  populations  in  altered 
habitats,  despite  little  or  no  stream 
protection  at  the  time  they  were  logged. 
Relevant  ongoing  research  is  being 
(  (inducted  on  headwater  habitats  and 
the  southern  torrent  salamander,  but  a 
(  urrenf  lack  of  general  baseline 
information  exists  on  population  status 
and  trends,  and  genetic  diversity  of  the 
species. 


On  the  basis  of  the  best  available 
scientific  and  commercial  information, 
we  find  that  the  southern  torrent 
salamander  is  not  likely  to  become  an 
endangered  species  within  the 
foreseeable  future  throughout  all  or  a 
significant  portion  of  its  range. 
Therefore,  listing  the  species  as 
threatened  is  not  warranted  at  the 
present  time.  The  southern  torrent 
salamander  will  remain  as  a  species  of 
concern  for  which  evidence  of 
vulnerability  exists,  but  for  which 
substantial  data  are  lacking  to  support  a 
proposal  to  list  as  threatened  or 
endangered.  We  will  continue  to  seek 
information  on  the  status  of  the 
southern  torrent  salamander,  and,  if 
information  becomes  available 
indicating  that  listing  as  endangered  or 
threatene(i  is  appropriate,  we  would 
propose  to  list  the  salamander. 
Furthermore,  we  retain  the  option  of 
recognizing  a  subspecies  or  a  population 
segment  for  listing  should  information 
become  available  indicating  that  such 
an  action  is  appropriate  and  warranted. 
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DEPARTMErrr  OF  THE  INTERIOR 

National  Park  Service 

National  Register  of  Historic 
Places;  Notification  of  Pending 
Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before  May 
26,  2000.  Pursuant  to  §  60.13  of  36  CFR 
part  BO  written  comments  concerning 
the  significance  of  these  properties 
under  the  National  Register  criteria  for 
evaluation  may  be  forwarded  to  the 
National  Register,  National  Park  Service, 
1849  C  St.  NW..  NC400,  Washington,  DC 
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20240.  Written  comments  should  be 
submitted  by  June  21,  2000. 

Carol  D.  Shall, 

Kffppr  of  the  .\'ational  Register. 

ALABAMA 

lefferson  County 

Belview  Heights  Historic  District,  Roughly 

along  41st,  42nd,  43rd.  44th  and  45th  Sts.. 

and  M  and  Martin  Aves..  Birmingham. 

00000713 
Lakewood  Historic  District,  Roughly 

bounded  by  Lee  Ave..  82nd  St..  Spring  St.. 

and  80th  St..  Birmingham,  00000710 

Lawrence  County 

Ice  House,  844  Seminary  St..  Moulton, 
00000712 

Tallapoosa  County 

Alexander  City  Commercial  Historic  District. 
Portions  of  Broad,  Main,  Green.  Alabama, 
lefferson  Sts.  and  Courthouse  Sq. 
Alexander  City.  00000711 

GEORGL\ 

Chatham  County 

Vernonburg  Historic  District.  Dancy  Ave.. 
Rockwell  Ave.  and  S.  Rockwell  Ave., 
Vernonburg,  00000714 

INDIANA 

Elkhart  County 

Beardsley.  Dr.  Havilah.  House.  102  W. 
Beards'ley  Ave..  Elkhart,  00000716 

St.  Joseph  County 

Wenger,  Martin,  Farmhouse,  701  E. 
Pennsylvania,  South  Bend.  00000715 

LOUISIANA 

Rapides  Parish 

Mt.  Olivet  Episcopal  Church  and  Cemetery, 
335  Main  St.,  Pineville,  00000718 

St.  Tammany  Parish 

Tchefuncte  Site,  Address  Restricted, 
Mandeville,  00000717 

PENNSYLVANIA 

Montgomery  County 

Hunsberger,  Isaac.  House,  545  W.  Ridge  Pike, 
Limerick  Twp.,  00000719 

RHODE  ISLAND 

Newport  County  ~ 

Sakonnet  River  Bridge,  RI  24,  Portsmouth, 
00000720 

SOUTH  DAKOTA 

Brookings  County 

Volga  Auditorium  (Federal  Relief 
Construction  in  South  Dakota  MPS),  212 
Kasan  Ave.,  Volga,  00000723 

Codington  County 

Watertown  Stadium  (Federal  Relief 
Construction  in  South  Dakota  MPS),  1600 
W  Kemp  Ave.,  Watertown,  00000721 

Jerauld  County 

.Mpena  Bathhouse  and  Swimming  Pool 
(Federal  Relief  Construction  in  South 


Dakota  MPS).  Jet.  of  Fifth  and  Main. 
Alpena,  00000727 

Meade  County 

Municipal  Building — City  Hall  (Federal 
Relief  Construction  in  South  Dakota  .MPS). 
206  Main  St..  Faith.  00000722 

TENNESSEE 

Giles  County 

Campbell  Chapel  African  Methodist 
Episcopal  Church  (Rural  African-.American 
Churches  in  Tennessee  MPS).  Pulaski. 
Pulaski.  00000725 

Grainger  County 

Henderson  Chapel  African  Methodist 
Episcopal  Zion  Church  (Rural  African- 
American  Churches  in  Tennessee  MPS). 
Church  St..  Rufledge,  00000730 

Lincoln  County 

Mount  Zion  Missionary  Baptist  Church 
(Rural  African-American  Churches  in 
Tennessee  MPS),  305  W.  Maple  St., 
Fayetteville,  00000731 

Loudon  County 

Hackney  Chapel  AME  Zion  Church  (Rural 
African-American  Churches  in  Tennessee 
MPS),  Address  Restricted.  Lenoir  City, 
00000729 

McMiim  County 

Beth  Salem  Presbyterian  Church  (Rural 
Afirican-American  Churches  in  Tennessee 
MPS),  TN  30  at  Watson  Rd.,  Athens. 
00000728 

UTAH 

Washington  County 

Jepson,  )ames,  Jr..  House.  15  East  Jepson. 
Virgin.  00000732 

WISCONSIN 

Columbia  County 

Lodi  Street-Prairie  Street  Historic  District. 
Roughly  Prairie  St.  from  Second  St.  to  Mill 
St.,  Lodi,  00000735 

Kenosha  County 

Library  Park,  711  59th  Place,  Kenosha. 
00000733 

Wood  County 

West  Park  Street  Historic  District.  300-417 
West  Park  St.,  Marshfield,  00000734 
A  request  for  removal  for  procedural  error 

has  been  made  for  the  following  resource: 

IOWA 
|e£ierson  County 

Commercial  Block  (Louden  Machinery 
Company.  Fairfield  Iowa  MPS). 
106.108,110  N,  Main  St.  Fairfield. 
99000120 

[FR  Doc.  00-14210  Filed  6-5-00;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

Flaming  Gorge  Dam,  Colorado  River 
Storage  Project,  Utah 

AGENCY:  Bureau  of  Reclamation, 

Interior. 

ACTION:  Notice  of  intent  to  prepare  a 

draft  environmental  impact  statement 

and  announcement  of  public  scoping 

meetings. 

SUMMARY:  The  Bureau  of  Reclamation 
(Reclamation),  the  federal  agency  with 
administrative  and  regulator}'  authority 
over  Flaming  Gorge  Dam,  intends  to 
prepare  a  draft  environmental  impact 
statement  (EIS)  pursuant  to  section 
102(2)(c)  of  the  National  Environmental 
Policy  Act  of  1969  (NEPA),  as  amended, 
42  United  States  Code  (U.S.C.)  4332. 
The  EIS  will  describe  the  effects  of 
operating  Flaming  Gorge  Dam  to  achieve 
the  flows  recommended  by  the  Recovei^ 
Implementation  Program  for 
Endangered  Fish  Species  in  the  Upper 
Colorado  River  Basin  (Recovery 
Program),  and  comply  with  section  7  of 
the  Endangered  Species  Act.  The 
purpose  of  the  proposed  action  is  to 
protect  and  assist  in  the  recovery  of  the 
populations  and  designated  critical 
habitat  of  the  four  endangered  fishes 
[razorback  sucker  [Xyrauchen  texanus). 
Colorado  pikeminnow  [Ptychocheilus 
lucjus),  humpback  chub  (Gila  cypha). 
and  bonytail  [Gila  elegans)]  that  are 
found  in  the  Green  and  Colorado  River 
Basins,  so  that  along  with  other 
activities  in  the  Recovery 
Implementation  Program  Recovery 
Action  Plan  (Recovery  Action  Plan),  the 
fish  no  longer  require  protection  under 
the  Endangered  Species  Act.  while 
continuing  the  other  authorized 
purposes  of  the  Flaming  Gorge  Unit  of 
the  Colorado  River  Storage  Project. 
DATES  AND  ADDRESSES:  Public  scoping 
meetings  will  be  held  in  mid-July  in  Salt 
Lake  City,  Vernal,  and  Fort  Duchesne. 
Utah;  Grand  Junction,  Colorado;  and 
Rock  Springs,  Wyoming,  to  solicit 
public  input  regarding  relevant 
environmental  issues  that  should  be 
addressed  in  the  EIS.  The  schedule  of 
scoping  meetings  is  as  follows: 

•  July  11,  2000,  6-9  p.m.,  Wyndham 
Hotel,  215  West  South  Temple.'  Salt 
Lake  City,  Utah. 

•  July  12,  2000,  6-9  p.m.,  Rock 
Springs  Holiday  Irm.  1675  Sunset  Drive 
(1-80  Exit  102).  Rock  Springs,  Wyoming. 

•  July  13,  2000,  6-9  p.m.,  Adam's 
Mark  Hotel,  743  Horizon  Drive  (1-70 
Exit  31),  Grand  Junction,  Colorado. 

•  July  18,  2000.  6-9  p.m..  Western 
Park  Convention  Center,  300  East  200 
South,  Vernal,  Utah. 
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•  lulv  19.  liOUO.  6-9  p.m..  Ute  Tribal 
Headquarters,  9HH  South.  7500  Ea.st. 
Fort  Duc:hH.sne.  Utah 

Each  scoping  nieetnig  will  begin  with 
a  one-hour  open  house  where  the  public 
can  view  exhibits,  informally  discuss 
issues,  and  ask  questions  of  staff  and 
managers.  The  open  house  will  be 
followed  by  a  more  formal  scoping 
hearing  in  which  each  participant  will 
be  given  time  to  make  official 
comments  The  comments  will  be 
formally  recorded.  Speakers  are 
encouraged  to  provide  written  versions 
of  their  oral  comments,  and  any  other 
additional  written  materials,  for  the 
record.  Clomments  should  focus  on  the 
issues  relevant  to  the  proposed  action. 

Comments  may  also  be  sent  directly 
to  Mr.  Kerry  Schwartz  at  the  Bureau  of 
Reclamation's  Provo  Atoa  Office  in 
Provo,  Utah.  Written  comments  should 
be  received  no  later  than  September  5, 
2000,  to  be  most  effectively  considered. 

Those  not  desiring  to  submit 
comments  or  suggestions  at  this  time, 
but  who  would  like  to  receive  a  copy  of 
the  draft  EIS.  sht)uld  write  to  Mr  Kerry 
Schwartz.  When  the  EIS  is  complete,  its 
availability  will  be  announced  in  the 
Federal  Register,  in  the  local  news 
media,  and  through  direct  contact  with 
interested  parties.  Comments  will  be 
solicited  on  the  document. 

Our  practice  is  Ut  make  comments, 
including  names  and  home  addresses  of 
respondents,  available  for  public 
review.  Individual  respondents  may 
request  that  we  withhold  their  home 
address  from  public  disclosure,  which 
we  will  honor  to  the  extent  allowable  by 
law  There  also  may  be  circumstances  in 
which  we  would  withhold  a 
respondent's  identity  from  public 
disclosure,  as  allowable  by  law  If  you 
wish  us  to  withhold  your  name  and/or 
address,  you  must  state  this 
prominently  at  the  beginning  of  your 
comment.  We  will  make  all  submissions 
from  organizations  or  businesses,  and 
from  individuals  identifying  them.selves 
as  representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  disc;losurP  in  their  entirety. 

The  Bureau  of  Reclamation  ensures 
meeting  accessibility  to  persons  with 
disabilities.  If  you  need  special 
assistance,  please  contact  Kate  O'Hare  of 
the  Bureau  of  Reclamations  Provo  Area 
Office  at  (801)  379-127K. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr 
Kerry  Schwartz.  Environmental 
Protection  Specialist.  Bureau  of 
Reclamation.  Provo  Area  Office.  302 
East  18fi0  South.  Provo,  Utah  H460t>- 
7317;  telephone  (801)  379-1167; 
faxogram  (801)  3 79- 11 59;  (tmail: 
Ks(:hwartz@uc. usbr.gov  Information 


about  the  proposed  action  and  the  EIS 
process  can  also  be  found  on 
Reclamation's  web  site  at  http:// 
www  usbr.gov. 

SUPPLEMENTARY  INFORMATION: 

Background 

Flaming  Gorge  Dam,  locateKi  on  the 
Green  River  in  northeastern  Utah,  is  an 
authorized  storage  unit  of  the  Colorado 
River  Storage  Project.  The  dam  was 
authorized  for  construction  by  the 
Colorado  River  Storage  Project  Act  of 
1956  (Public  Law  84^85).  The 
underlying  project  purposes  are  defined 
by  se<:tion  1  of  the  Act  (43  U.S.C.  620) 
which  authorized  the  .Secretary  of  the 
Interior  to  "construct,  operate,  and 
maintain  "  Flaming  Gorge  Dam: 

for  the  purposes,  anionx  others,  of 
regulating  the  flow  of  the  Colorado  River, 
storing  water  for  beneficial  (  onsumptive  use. 
making  It  possible  for  the  States  of  the  Upper 
Hdsin  to  utilize,  consistently  with  the 
provisions  of  the  (Colorado  River  Compact. 
the  dpporlionments  made  to  and  among  them 
in  the  (ioiorado  River  Compart  and  the 
I'pper  CUilorado  River  Basin  Compact, 
respei  tivelv.  providing  for  the  re<  lamation  of 
,irid  and  semiand  land,  for  the  (  ontrol  of 
floods,  and  for  the  generation  of 
hydroelectric  power,  as  an  incident  of  the 
foregoing  purposes.  .   .  . 

In  1968,  Congress  enacted  the 
Colorado  River  Basin  Project  Act  (43 
U'.S.C.  1501  et  seq).  This  Act  provided 
for  a  program  for  further  comprehensive 
development  of  Colorado  River  Basin 
water  resources.  Section  1501(a)  states: 

This  program  is  de(  lared  to  be  for  the 
purposes,  among  others,  of  regulating  the 
tlow  of  the  (Colorado  River;  c  ontrolling 
floods;  improving  navigation,  providing  for 
the  storage  and  delivRry  of  the  waters  of  the 
Colorado  River  for  ret  lamation  of  lands, 
ini  hiding  supplemental  water  supplies,  and 
for  muni(  ipal.  industrial,  and  other 
l)enefi(.ial  purposes,  improving  water  quality, 
providing  for  basii  public  outdoor  re(  reation 
frti  ilities.  improving  conditions  for  fish  and 
wildlife,  and  the  generation  and  sale  of 
ele(  trical  power  as  an  in(  ident  of  the 
foregoing  purposes. 

In  addition,  the  Criteria  for 
f  Coordinated  Long-Range  Operation  of 
Colorado  River  Reservoirs  (including 
Flaming  Gorge  Dam)  were  mandated  by 
section  1552  of  the  Colorado  River  Basin 
Project  Act.  Article  I  (2)  of  the  criteria 
requires  that  the  Annual  Operating  Plan 
for  Colorado  River  reservoirs 
"    .      shall  reflect  appropriate 
consideration  of  the  uses  of  the 
reservoirs  for  all  purposes,  including 
flood  control,  river  regulation,  beneficial 
consumptive  uses,  power  production, 
water  quality  control,  recreation, 
enhancement  of  fish  and  wildlife,  and 
other  environmental  factors" 


Construction  of  Flaming  Gorge  Dam 
was  completed  in  1964  and  full 
operation  of  the  dam  and  reservoir 
began  in  1967.  The  powerplant  began 
commercial  operation  in  1963.  The 
Bureau  of  Reclamation  operates  the 
powerplant  located  at  the  base  of  the 
dam  and  the  Western  Area  Power 
Administration  (Western)  markets  the 
power. 

Reservoir  releases  through  the 
powerplant  currently  range  from  800  to 
4,700  cubic  feet  per  second  (cfs). 
Reclamation  established  interim 
operating  criteria  for  Flaming  Gorge 
Dam  in  September  1974.  Under  those 
interim  criteria.  Reclamation  agreed  to 
provide  a  minimum  flow  of  400  cfs  at 
all  times.  Continuous  flows  of  800  cfs 
were  to  be  provided  for  the  foreseeable 
future  and  under  normal  conditions. 
Continuous  flows  exceeding  800  cfs 
were  to  be  provided  when  compatible 
with  other  Colorado  River  Storage 
Project  reservoir  operations.  The  800  cfs 
and  higher  continuous  flows  were 
intended  to  enhance  fishing,  fish 
spawning,  and  boating.  Maximum 
releases  (approximately  4,700  cfs)  are 
constrained  by  generator  output  and 
reservoir  elevation.  In  addition,  the  dam 
has  the  capacity  to  release  up  to  4,000 
cfs  through  two  river  outlet  tubes  that 
bypass  the  powerplant,  and  an 
additional  28.800  cfs  can  be  released 
through  the  spillway.  In  1979, 
Reclamation  began  releasing  water 
through  a  multi-level  outlet  structure  to 
provide  warmer  water  for  the 
downstream  fishery. 

On  Februar\'  27,  1980,  the  Fish  and 
Wildlife  Service  (Service)  requested 
consultation  under  section  7  of  the 
Endangered  Species  Act  regarding 
projects  under  construction,  and  for  the 
continued  operation  of  all  existing 
Reclamation  projects  in  the  Upper 
Colorado  River  Basin  (including  the 
(Colorado  River  Storage  Project).  Formal 
consultation  on  operation  of  Flaming 
Gorge  Dam  was  initiated  on  March  27, 
1980.  Reclamation  is  the  lead  agency  for 
the  consultation,  with  Western 
becoming  a  party  to  the  consultation  in 
1991. 

Coincident  with  its  request  for 
consultation  on  the  operation  of 
Reclamation  projects  in  the  Upper 
Colorado  River  Basin,  the  Service  issued 
a  Final  Biological  Opinion  for  the 
Strawberry  Aqueduct  and  Collection 
System,  a  major  feature  of  the  Central 
Utah  Project,  on  February  27,  1980.  The 
biological  opinion  determined  that 
Strawbeny  Aqueduct  Collection  System 
flow  depletions  from  the  Duchesne  and 
Green  Rivers  would  likely  jeopardize 
the  continued  existence  of  the 
endangered  Colorado  pikeminnow  and 
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humpback  chub.  The  biological  opinion 
included  a  reasonable  and  prudent 
alternative  (RPA)  to  avoid  continued 
jeopardy  to  the  endangered  fish.  The 
RPA  was  that  Flaming  Gorge  Dam  and 
Reservoir  would  compensate  for  those 
depletions  and  would  be  operated  for 
the  benefit  of  the  endangered  fish  in 
conjunction  with  its  other  authorized 
purposes. 

Tne  Service  rendered  other  biological 
opinions  for  the  Upaico,  Jensen,  and 
Uinta  Units  of  the  Central  Utah  Project 
during  the  late  1970s  and  early  1980s 
that  all  relied  on  the  operation  of 
Flaming  Gorge  Dam  to  provide  flows  for 
endangered  fishes.  Recent  biological 
opinions  for  the  Duchesne  River  Basin, 
Narrows  Project,  Price-San  Rafael 
Salinity  Control  Project,  and  other  water 
development  related  projects  in  the 
Colorado  River  Basin  also  rely  on  the 
operation  of  Flaming  Gorge  Dam  to 
provide  flows  for  endangered  fishes. 

However,  because  information  related 
to  the  habitat  requirements  for  the 
endangered  fishes  was  unavailable, 
issuance  of  a  final  biological  opinion  by 
the  Service  for  the  operation  of  Flaming 
Gorge  Dam  was  delayed  until  data 
collection  and  studies  could  be 
completed  and  used  to  recommend 
specific  flows  in  the  Green  River 
downstream  from  the  dam.  Dam 
operations  were  initially  evaluated  for 
potential  effects  on  endangered  fishes 
from  1979  to  1984.  Releases  from  the 
dam  were  modified  from  1985  to  1991 
to  benefit  endangered  fishes  and  allow 
summer  flow  regimes  in  the  Green  River 
that  could  be  tested  and  evaluated. 

In  1987,  the  Recovery  Program  was 
initiated.  The  goals  of  the  Recovery 
Program  are  to  protect  and  recover  the 
endangered  fish  species  of  the  Upper 
Colorado  River  Basin  so  that  they  no 
longer  need  protection  by  the 
Endangered  Species  Act.  The  states  of 
Colorado,  Wyoming  and  Utah; 
Reclamation,  Western,  and  the  Service; 
and  enviroiunental,  water,  and  power 
user  organizations  are  all  participants  in 
the  Recovery  Program.  Under  the 
Recovery  Program,  there  are  five  key 
elements  needed  to  recover  the 
endangered  fish  species:  (1)  Habitat 
management;  (2)  habitat  development/ 
maintenance;  (3j  native  fish  stocking;  (4) 
non-native  species  and  sport  fish 
management;  and  (5)  research,  data 
management,  and  monitoring.  The 
operation  of  Flaming  Gorge  Dam  is 
essential  to  successful  implementation 
of  two  of  these  five  elements:  habitat 
management  and  habitat  development/ 
maintenance.  Operation  of  the  dam  is 
one  of  many  management  actions 
described  in  the  Recovery  Action  Plan. 
Implementation  of  all  Recovery  Action 


Plcm  activities  are  expected  to  recover 
the  endangered  fish. 

Using  biological  tests  and  evaluations 
conducted  from  1979  to  1991,  the 
Service  issued  a  biological  opinion  on 
the  operation  of  Flaming  Gorge  Dam  on 
November  25,  1992.  That  opinion  stated 
that  the  current  (1992)  operation  of 
Flaming  Gorge  Dam  was  likely  to 
jeopardize  the  continued  existence  of 
the  endangered  fish  in  the  Green  River. 
The  opinion  also  described  elements  of 
an  RPA  that,  in  the  opinion  of  the 
Service,  would  offset  jeopardy  to  the 
endangered  fishes.  The  RPA  required: 
(1)  Refinement  of  the  operation  of 
Flaming  Gorge  Dam  so  that  flow  and 
temperature  regimes  of  the  Green  River 
more  closely  resembled  historic 
conditions;  (2)  conducting  a  five-year 
research  program  including 
implementation  of  winter  and  spring 
research  flows,  beginning  in  1992,  to 
allow  for  potential  refinement  of  flows 
for  these  seasons.  The  research  program 
was  to  be  based  on  the  Five- Year 
Flaming  Gorge  Flow  RecoHxmendations 
Investigations  which  was  approved  by 
the  Recovery  Program.  The  research 
program  was  to  provide  for  annual 
meetings  to  refine  seasonal  flows  based 
on  research  findings  and  water  year 
forecasts.  Except  for  specific  research 
flows  during  the  five-year  research 
program,  year-round  flows  in  the  Green 
River  were  to  resemble  a  natural 
hydrograph  described  under  element  1 
of  the  RPA;  (3)  determination  of  the 
feasibility  and  effects  of  releasing 
warmer  water  during  the  late  spring/ 
summer  period  and  investigation  of  the 
feasibility  of  retrofitting  river  bypass 
tubes  to  include  po\ver  generation, 
thereby  facilitating  higher  spring 
releases;  (4j  legal  protection  of  Green 
River  flows  from  Flaming  Gorge  Dam  to 
Lake  Powell;  and  (5)  initiation  of 
discussions  with  the  Service  after 
conclusion  of  the  five-year  research 
program  to  examine  further  refinement 
of  flows  for  the  endangered  Colorado 
River  fish. 

The  five-year  research  program 
concluded  in  1996.  The  Recovery 
Program  funded  a  synthesis  report  of  the 
research  and  development  of  the  flow 
recommendations.  The  synthesis  report 
and  flow  recommendations  provide  the 
basis  for  Reclamation's  proposed  action 
and  for  additional  Section  7 
consultation  among  Reclamation, 
Western,  and  the  Service.  Other 
threatened  and  endangered  species  that 
may  be  affected  by  implementation  of 
the  flow  recommendations  will  be 
included  in  the  discussions  with  the 
Service. 


Purpose  and  Need  for  Action 

The  purpose  of  the  proposed  action  is 
to  protect  and  assist  in  the  recovery'  of 
the  populations  and  designated  critical 
habitat  of  the  four  endangered  fishes, 
while  maintaining  the  other  authorized 
purposes  of  the  Flaming  Gorge  Unit  of 
the  Colorado  River  Storage  Project.  The 
proposed  action  is  needed  because: 

1.  The  populations  and  critical  habitat 
of  endangered  fishes  have  been 
adversely  affected  or  modified  by, 
among  other  things,  operation  of 
Flaming  Gorge  Dam. 

2.  Reclamation  is  required  to  avoid 
jeopvdizing  the  continued  existence  of 
listed  species,  or  destruction  or  adverse 
modifications  to  designated  critical 
habitat,  due  to  operation  of  Flaming 
Gorge  Dam,  to  the  extent  possible,  in 
conjimction  with  other  purposes  of  the 
Flaming  Gorge  Unit  (dam  and  reservoir). 

3.  All  federal  agencies  are  required  to 
utilize  their  authorities  in  furtherance  of 
the  purposes  of  the  Endangered  Species 
Act  by  carrying  out  programs  for  the 
conservation  of  listed  threatened  and 
endangered  species. 

4.  Operation  of  Flaming  Gorge  Dam  is 
a  key  element  of  the  Recovery  Program's 
objectives  of  recovering  the  fish  by 
offsetting  the  adverse  effects  of  flow 
depletions  from  the  Green  River,  and 
allowing  water  development  in  the 
Upper  Colorado  River  Basin. 

5.  Flaming  Gorge  Dam  is  the  primary 
water  storage  and  delivery  facility  on 
the  Green  River  upstream  from  the 
confluence  with  the  Colorado  River 
capable  of  providing  sufficient  flow 
management  to  allow  opportunities  to 
conserve  endangered  fish  populations 
and  protect  critical  habitat. 

6.  Operation  of  Flaming  Gorge  Dam 
serves  as  a  reasonable  and  prudent 
alternative,  as  defined  by  the 
Endangered  Species  Act,  to  offset 
jeopardy  to  endangered  fish  and  their 
critical  habitat  for  numerous  other 
existing  or  proposed  water  development 
projects  in  the  Upper  Colorado  River 
Basin. 

Proposed  Action 

Reclamation  proposes  to  take  action 
to  protect  and  assist  in  the  recovery  of 
the  four  endangered  fishes  and 
designated  critical  habitat  by  modifying 
operations  of  Flaming  Gorge  Dam.  to  the 
extent  possible,  to  achieve  the 
recommended  flows  in  the  Green  River, 
while  continuing  the  other  authorized 
purposes  of  the  Colorado  River  Storage 
Project.  Reclamation  would  implement 
the  proposed  action  by  modifying  the 
operations  decision  process  for  Flaming 
Gorge  Dam  to  provide  water  releases  of 
sufficient  magnitude  and  with  the 
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proptT  tmniiH  diiil  <liiratic)ri  i oiisidcrnd 
net.nssary  to  a.ssist  m  thi'  rt-covorv  nf 
fiulangt'reil  fi.sh  and  thoir  dt^sigiiatfd 
critical  habitat,  while  niainlainiiiK  thf 
othtu  authorized  purposes  ot  the 
Flaming  tJorm!  Unit  of  the  Colorado 
Rivor  Storage  Project 


The  following  table  summarizes  the 
final  flow  recommendation  for  the 
(ireen  River  described  in  the   \pril  2000 
Flow  Hf'tnmmen(hitinns  far  Endangervd 
Fishfs  in  the  Crvcn  Ajvyt  Dinynstrfuin 
of  Flaming  Gorge  Dam  report  prepared 
bv  the  Recovery  Program.  The  flow 
rec;ommondations  are  specific  to  three 


defined  reaches  of  the  Green  River  (from 
Flaming  Gorge  Dam  to  the  Colorado 
River  confluence),  the  period  of  the  year 
(spring  and  summer  through  winter), 
and  five  annual  hydrologic  conditions 
(wet  to  dn).  with  base  fiows  higher  in 
wet  vears  than  in  drier  years. 

BILLING  CODE  431(>-MN-P 


REC  OMMENDED  MAGNITUDES  OF  SPRING  PEAK  AND  SLMMER-TO- 
WINTER  BASE  FLOWS  FOR  ENDANGERED  nSHES  IN  THE  GREEN  RIVER 
DOWNSTREAM  FROM  FLAMING  GORGE  DAM'' 
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■   flow  Recommendations  tor  EndangerBO  Fishes  in  the  Green  River  Downstream  of  Flaming  Gorge  Dam  April  200C  Final  Report    Recovery 
mpiementauon  Program  to(  Endangered  Fish  Speaes  in  the  Upper  Colorado  River  Basin    See  repon  for  complete  recommendations  on  magnitude 
timing  and  durabon  ot  flows  and  water  temperatures 

-  See  Flow  Recommendations  for  Endangered  Fishes  in  the  Green  River  Downstream  of  Flaming  Gorge  Dam  tor  description  of  hydrotog'C  conditions 

Wecommended  flows  as  measured  at  the  United  States  Geological  Sun/ey  gage  located  near  Greendaie  Utah  forReach^i   Jensen  Utah  for  Reach  2 
dnd  Green  River   Utah   for  Reach  3 

Recommended  flow  -•  027  m   s  in  one  of  two  average  years 

'  Hecommended  flow  .-235  m'  s  in  all  average  years 

'Recommended  Mow  .-623  m'  s  in  one  of  two  average  years 

BILLING  CODE  4310-MN-<: 

Scope  of  Analysis 

The  purpose  lit  this  F1,S  is  not  tn 
identifv  and  evaluate  alte^Ilc^tlVl'^  tli.it 
ma.ximi/.e  all  natural  resources  upstream 
and  downstream  from  Flaming  (ioriie 
r3am   The  pur[)ose  of  this  KI.S  is  to 
evaluate  the  impacts  of  implementing 
the  recommended  flows  to  protect  and 
.issist  in  the  recovery  of  the  po[)ulations 
and  designated  critical  habitat  of  the 
four  endangered  fishes  living  in  the 


Green  River  downstream  from  Flaming 
(Jorge  Dam 

The  proposed  scope  of  the  analysis  for 
this  Fl.S  will  focus  on  responding  to  the 
following  anaKsis  question; 

If  Kf(  l.iinaliiiri  llpl'r.ltl■^  H.iinins  Cnrgp 
l).<in  to  .11  hii'vi'  the  fluu  r>'t  llrIlln^'nli<^llllIl^ 
iiri'^li'ij  t.i  [iriili'i  I  .mil  iisMst  in  the  rci  ij\('r\ 
111  till'  fnii.in^i'ri'ii  fislii's  .md  liifir  i  nlh  .il 
liatiilat  in  the  (.ri'i'ii  Kimt   ttir-n  thr  I'lti'i  Ih) 
iin  (ilhiT  ri'U'Vrfiit  resnun  I's/ issufs.  t>i;lh 
linu  iistri-ani  aiui  upstream  fruiii  the  dam, 
UMiilil  t,e  .    .    . 


Scoping  conducted  for  the  EIS  will  be 
used  to  identify  issues  associated  with 
the  proposed  action  and  its  purpose  and 
need.  Sc:oping  will  also  be  used  to 
identify  other  significant  resources  that 
mav  be  affected,  identify-  the  interested 
parties  or  parties  affected  by  the 
proposed  action,  and  assist  Reclamation 
in  developing  reasonable  alternatives 
that  are  consistent  with  the  intent  of  the 
flow  recommendations.  The  geographic 
scope  of  the  EIS  (how  far  upstream/ 
downstream  from  the  dam  can  impacts 
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be  meaningfully  evaluated)  has  not  yet 
been  determined.  Reclamation  invites 
comments  suggesting  a  reasonable 
geographic  scope  of  analysis  for  the  EIS. 

As  a  result  of  previous  discussions 
with  interested  parties  and  earlier 
scoping  activities,  Reclamation  has 
identified  the  following  resources  or 
issues  as  potentially  releveuit  and  ones 
that  should  be  addressed  in  the  EIS: 
threatened  and  endangered  species, 
wetland  and  riparian  resources,  aquatic 
resources,  water  quality,  water  supply, 
recreation  activities  and  facilities, 
cultural  resources,  power  generation, 
damage  to  human  improvements, 
operation  and  maintenance  of  the  dam, 
sediment  transport,  vectors  such  as 
mosquitoes,  social  and  economic  effects, 
and  Indian  trust  assets.  Other  relevant 
issues  may  be  identified  as  a  result  of 
the  scoping  process  associated  with 
completion  of  this  EIS. 

Dated:  May  31,  2000. 
Charles  A.  Calhoun, 

Regional  Director.  Upper  Colorado  Region. 
[FR  Doc.  00-14207  Filed  6-5-00:  8:4!>am| 
BILUNQ  CODE  4310-ll««-P 


DEPARTMENT  OF  JUSTICE 
National  Institute  of  Justice 

[OJP(NIJH275] 

Announcement  of  the  Availability  of 
the  National  Institute  of  Justice 
Solicitation  for  Communications 
Interoperability  and  Information 
Sharing  Technologies  (AGILE  R&D) 

AGENCY:  Office  of  Justice  Programs, 
National  Institute  of  Justice,  Justice. 
ACTION:  Notice  of  solicitation. 

SUMMARY:  Announcement  of  the 
availability  of  the  National  Institute  of 
Justice  "Communications 
Interoperability  and  Information 
Sharing  Technologies  (AGILE  R&D)." 
DATES:  Proposals  must  be  received  by 
close  of  business  Jime  27,  2000. 

ADDRESSES:  National  Institute  of  Justice, 
810  Seventh  Street.  NW,  Washington, 
DC  20531. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

a  copy  of  the  solicitation,  please  call 
NCJRS  1-600-851-3420.  For  general 
information  about  application 
procedures  for  solicitations,  please  call 
the  U.S.  Department  of  Justice  Response 
Center  1-800-421-6770. 

SUPPLEMENTARY  INFORMATION: 

Authority 

This  action  is  authorized  under  the 
Omnibus  Crime  Control  and  Safe  Streets 


Act  of  1968,  sections  201-03,  as 
amended,  42  U.S.C.  3721-23  (1994). 

Bacicground 

NIJ's  Advanced  Generation  of 
Interoperability  for  Law  Enforcement 
(AGILE)  is  a  comprehensive  program 
that  addresses  the  need  for  improved 
public  safety  communications  and 
information  sharing.  The  AGILE 
program  has  three  main  components:  (1) 
The  research,  development,  test,  and 
evaluation  of  interoperable 
communications  and  information 
sharing  technologies;  (2)  the 
identification,  development,  and 
adoption  of  open  architecture  standards 
for  interoperability;  and  (3) 
interoperability  education  and  outreach. 

This  solicitation  seeks  proposals  that 
offer  the  development  of 
communications  interoperability  and 
information  sharing  technologies  that 
address  specific  gaps  in  today's  regional 
communications  needs  of  public  safety 
agencies. 

This  solicitation  is  NOT  intended  for 
the  procurement  or  deployment  of 
commercial  off-the-shelf  (COTS) 
applications.  Any  such  proposal 
received  by  NIJ  will  not  be  considered 
for  award. 

NIJ  anticipates  supporting  one  or  two 
cooperative  agreements  totaling 
$450,000  in  FY  2000  under  this  NIJ 
solicitation.  Additional  incremental 
funding  may  be  available  in  FY  2001. 

This  solicitation  is  funded  through 
the  Crime  Identification  Act  (CITA) 
appropriation.  Additional  information 
about  CITA  programs  can  be  found  on 
the  Internet  at  http:// 
w^ww. ojp.usdoj.gov/cita. 

Interested  organizations  should  call 
the  National  Criminal  Justice  Reference 
Service  (NCJRS)  at  1-800-851-3420  to 
obtain  a  copy  of  "Conununications 
Interoperability  and  Information 
Sharing  Technologies  (AGILE  R&D)" 
(refer  to  document  no.  SL000423).  For 
World  Wide  Web  access,  connect  to 
either  NIJ  at  http://www.ojp.usdoj.gov/ 
nij/funding.htm,  or  the  NCJRS  Justice 
Information  Center  at  http:// 
www. ncjrs.org/fedgrant. htm#nij. 

Dated:  May  30,  2000. 
Julie  E.  Samuels, 

Acting  Director,  National  Institute  of  Justice. 
[FR  Doc.  00-14094  Filed  6-5-00:  8:45  am] 

KLUNG  CODE  441&-1S-P 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Submission  for  0MB  Review; 
Comment  Request 

May  25.  2000. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  requests  (ICRs)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13. 
44  U.S.C.  Chapter  35).  A  copy  of  each 
individual  ICR,  wdth  applicable 
supporting  documentation,  may  be 
obtained  by  calling  the  Department  of 
Labor.  To  obtain  documentation  for 
BLS,  ETA,  PWBA,  and  OASAM  contact 
Karin  Kurz  ((202)  219-5096  ext.  159  or 
by  E-mail  to  Kurz-Karin@dol.gov).  To 
obtain  documentation  for  ESA,  MSHA. 
OSHA,  and  VETS  contact  Darrin  King 
((202)  219-5096  ext.  151  or  by  E-Mail  to 
King-Darrin@dol.gov). 

Comments  should  be  sent  to  Office  of 
Information  and  Regulatory  Affairs. 
Attn:  OMB  Desk  Officer  for  BLS,  DM. 
ESA,  ETA,  MSHA,  OSHA,  PWBA.  or 
VETS,  Office  of  Management  and 
Budget,  Room  10235,  Washington.  DC 
20503  ((202)  395-7316),  within  30  days 
from  the  date  of  this  publication  in  the 
Federal  Register. 

The  OMB  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessan' 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  tne  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used: 

•  Enhance  the  quality* ,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology'. 
e.g.,  permitting  electronic  submission  of 
response. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Agency:  Employment  and  Training 
Administration. 

Title:  Petition  for  Adjustment 
Assistance/Solicitud  De  Asistencia  Para 
Ajuste. 

OMB  Number:  1205-0192. 
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Afffitfd  Publn    liuiivuiuals  or 
househdlcis;  busiiH^ss  or  other  fnr-[)ri)fit 
Frf(iufn(V  On  occasion 
SuinlxT  i>t  lirsfxiiiiii'nts    1.400 
Total  Annual  Hf.spo/i.s^-s    1.400 
Estimated  Tunc  f'rr  Hfsponiifnt    lf> 
Mimifes. 

Total  Hunli-n  350  Hours. 
Tottil  Annualized  i  apitnUstartup 
(osts  SO 

Total  annual  costs  (operating/ 
maintaining  svstrms  or  purchasing 
sfn'icesi  So. 

Description  The  p«titions  are  used  by 
American  workers  applvinj?  to  the  U  S 
Department  of  Labor  for  elij^ibUitv  to 
receive  worker  Trade  Adjustment 
Assistanc:e  in  ai:cordan<:e  with 
provisions  of  the  Trade  Act  of  1974.  as 
amended  The  petition  initiates  action 
of  part  of  the  Department  of  Labor  to 
determine  if  the  workers  are  eligible 

Ira  1..  MilU. 

DrfHirtiiHTitiil  l^lmnitHf'  Officer 

IKK  !)(.(    1)0-1414"  Kil.'.i  6-5-00.  8;45  anil 

BH.UNO  COOC  451(V  30-M 


DEPARTMENT  OF  LABOR 

Office  of  th«  Secretary 

Submission  for  OMB  Review; 
Comment  Request 

Mdv   U)  Jouo 

The  Department  of  L^bor  (IX)L)  has 
submitteci  the  followinn  public 
information  collection  recpiests  (K^Rs)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Ai:t  of  IWf)  (Pub  L.  1(H-13. 
44l'S(:  Chapter  3,S)   A(opvofeach 
individual  K'.R.  with  applicable 
supporting  documentation,  mav  be 
obtained  by  lallmg  the  Department  of 
Labor  To  obtain  do(  umentation  for 
BLS.  KTA.  PWBA,  and  OASAM  contact 
karin  Kurz  ((202)  214-509»)  ext    159  or 
by  L mail  to  Kur/.-Karin«<dol  gov)  To 
obtain  do(  umentation  for  KSA.  MSHA, 
OSHA,  and  VETS  lontact  Damn  King 
((202)  21i»-.509H  t'\t    131  or  by  H-m.iil  to 
King-Ddrnii«Sdol  gov) 

(itimments  should  b>'  sent  tn  ( Iffu  r  ol 
Information  <ind  Kegiilatorv  Affairs. 
Attn   OMB  Desk  Offi(  er  for  BLS.  DM. 
KSA.  ETA.  MSHA.  OSHA.  PWBA.  or 
VETS.  Office  of  Managi'ineiit  and 
Budget.  Rtiom  10235.  Washington.  DC 
20503  ((202)  395-73  It)),  within  30  days 
from  the  date  of  this  pubiii  ation  in  the 
Federal  Register 

The  OMB  is  parlii  ularK  interested  in 
(  omments  whu  b 

•   Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performanc:e  of  the 


functions  nf  the  agonc  y.  inc  hiding 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agen(  v's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  nf  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  the  use  nf 
appropriate  automated,  electronic. 
rne(  hanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  eg  .  permitting 
electronu.  submission  nf  respcmses 

Agency.  Occupational  Safety  and 
Health  Administration  (OSHA). 

Title  Reporting  of  Fatality  and 
Multiple  Hospitalization  Incidents. 

Tvpe  nf  Review  Extension  of  a 
currently  approved  collection. 

OMB  Number  1218-0007 

Frequency  On  oi:casion. 

Affected  Public  Business  or  other  for- 
profit;  not-for-profit  institutions;  farms; 
State,  Local  or  Tribal  Government. 

S'umber  of  Respondents  3.064 

Total  Annual  Responses  3.064. 

Estimated  Time  Per  Response:  15 
minutes 

Total  Annualized  Capital 'Startup 
costs  SO. 

Total  Annual  Costs  (operating/ 
maintaining  systems  or  pun  basing 
services  I  $0. 

Total  Burden  Hours  766 

Des(nption  29  CFR  1904.8  requires 
all  workplace  fatalities  and  incidents 
involving  the  inpatient  hospitalization 
of  three  or  more  employees  to  be 
reported  to  OSHA  within  8  hours  of  the 
mi  ident  The  information  collected  is 
used  to  s(  hedule  fatalitv'catastrophe 
investigations  and  inspections.  OSHA's 
Field  Inspection  Reference  Manual 
contains  the  prioritization  scheme  for 
the  s(  heduling  of  Agency  inspec:tions 
In  this  scheme,  fatality/catastrophe 
inspections  are  second  in  priority  only 
to  inspections  of  reports  of  imminent 
(i.mger. 

.-\i,'e/irv  Occupational  Safety  and 
Health  Administration  (OSHA). 

TVfye Cotton  Dust  (29  CFR  1910,1043) 

Tvpe  of  Hevifiv:  E.xtension  of  a 
(  urrentlv  approved  (  ollectum 

()\fR\umher   12 18-0061 

Frfipirncv  On  occasion. 

Affected  Public  Business  or  other  for- 
profit.  Federal  government:  State.  Local 
or  Tribal  Ciovernmtmt. 

Number  ol  Respondents  457 

Total  Annual  Responses:  280.655. 

Estimated  Time  Per  Respondent:  Time 
for  respfinse  ranges  from  approximately 


5  minutes  to  provide  information  to  the 
examining  physician  tn  2  hours  to 
conduct  exposure  monitoring. 

Total  Burden  Hours:  75.695  hours 

Total  Annualized  Capital/Startup:  SO 

Total  Annual  Costs  (operating/ 
maintaining  systems  or  purchasing 
ser^icesl:  S6. 059. 756. 

Description:  The  informatiun 
collection  requirements  specified  in  the 
Cotton  Dust  Standard  provide 
protecrtion  for  employees  from  the 
adverse  health  effects  associated  with 
exposure  to  cotton  dust.  In  this  regard, 
the  Cotton  Dust  Standard  requires 
employers  to  monitor  employee's 
exposure  to  cotton  dust,  monitor 
employee  health,  and  provide 
employees  with  information  about  their 
exposures  and  the  health  effects  of 
exposure  to  cotton  dust. 

Agency:  Occupational  Safety  and 
Health  Administration  (OSHA). 

Title:  Acrvlonitrile  (29  CFR 
1910  1045) 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

OMB  Number.  1218-0126. 

Frequency:  On  occasion. 

Affected  Public:  Business  or  other  for- 
profit;  Federal  Government;  State.  Local 
or  Tribal  Government. 

Number  of  Respondents:  23. 

Estimated  Time  Per  Respondent: 
Varies  from  5  minutes  to  provide 
information  to  the  examining  physician 
to  2  hours  for  employers  to  provide  the 
Occupational  Safety  and  Health 
Administration's  (OSHA)  area  offices 
with  information  about  Acrylonitrile 
(AN)  emergencies. 

Total  Annual  Responses:  18.960. 

Total  Burden  Hours:  4.182  hours. 

Total  Annualized  Capital/Startup:  SO. 

Total  Annual  Costs  (operating/ 
maintaining  systems  or  purchasing 
services  I  S197.3\4. 

Description  The  information- 
collection  requirements  specified  in  the 
AN  Standard  protect  employees  from 
the  adverse  health  effects  that  may 
result  from  their  exposure  tn  AN.  The 
majnr  information-collection 
requirements  of  the  AN  Standard 
include  notif>ing  employees  of  their  AN 
exposures,  implementing  a  written 
compliance  program,  providing 
examining  physicians  with  specific 
information,  ensuring  that  employees 
receive  a  copy  of  their  medical- 
examination  results,  maintaining 
employees'  exposure-monitoring  and 
medical  records  for  specific  periods, 
and  providing  access  to  these  records  by 
OSHA.  the  National  Institute  for 
Occupational  Safety  and  Health,  the 
affected  employees,  and  designated 
representatives. 
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Agency  Employment  and  Training 
Administration  (ETA). 

Title:  Petition  for  Adjustment 
Assistance/Solicitude  DE  Assistancia 
Para  Ajuste. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

OMB  Number:  1205-0192. 

Form  Number:  ETA  8560  (English) 
and  ETA  9559  (Spanish). 

Affected  Public:  Individuals  or 
households;  business  or  other  for-profit. 

Frequency:  On  occasion. 

Number  of  Respondents:  1.400. 

Estimated  Time  Per  respondent:  15 
Minutes. 

Total  Burden:  350  Hours. 

Total  Annualized  Capital/Startup 
costs:  SO. 

Total  Annual  Costs  (operating/ 
maintaining  systems  or  purchasing 
services):  $0. 

Description:  The  petitions  are  used  by 
American  workers  applying  to  the  U.S. 
Department  of  Labor  for  eligibility  to 
receive  worker  Trade  Adjustment 
Assistance  in  accordance  with 
provisions  of  the  Trade  Act  of  1974.  as 
amended.  The  petition  initiates  an 
action  by  the  Department  of  Labor  to 
determine  if  the  workers  are  eligible. 

Ira  L.  Mills, 

Departmental  Clearance  Officer. 

|FR  Doc   00-14148  Filed  6-5^0:  8:45  am] 

BILUNG  CODE  4S10-2S-M 


DEPARTMENT  OF  LABOR 

Office  of  ttie  Secretary 

Submission  for  OMB  Review; 
Comment  Request 

May  31.  2000. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
information  requests  (ICRs)  to  the  office 
of  Management  and  Budget  (OMB)  for 
review  and  approval  in  accordance  with 
the  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  104-13,  44  U.S.C.  Chapter  35). 
A  copy  of  each  individual  ICR.  with 
applicable  supporting  documentation, 
may  be  obtained  by  calling  the 
Department  of  Labor.  To  obtain 
documentation  for  BLS,  ETA.  PWBA. 
and  OASAM  contact  Karin  Kurz  (202- 
219-5096  ext.  159  or  by  E-mail  to  Kurz- 
Karin@dol.gov).  To  obtain 
documentation  for  ESA,  MSHA,  OSHA, 
and  VETS  contact  Darrin  King  ((202) 
219-5096  ext.  151  or  by  E-mail  to  King- 
Darrin@dol.gov). 

Comments  should  be  sent  to  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  Desk  Officer  for  BLS,' DM,  ESA, 
ETA,  MSHA,  OSHA.  PWBA,  or  VETS, 
Office  of  Management  and  Budget, 


Room  10235,  Washington.  DC  20503 
((202)  395-7316),  within  30  days  ft-om 
the  date  of  this  publication  in  the 
Federal  Register. 

OMB  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary- 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

Agency:  Pension  and  Welfare  Benefits 
Administration. 

Title:  Prohibited  Transaction 
Exemption  97—41  Collective  Investment 
Fund  Conversion  Transactions. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

OMB  Number:  1210-0104. 

Affected  Public:  Business  or  other  for- 
profit;  not-for-profit  institutions; 
individuals  or  households. 

Frequency  of  Response:  On  occasion. 

Respondents:  75. 

Responses:  75. 

Total  Estimated  Burden  Hours:  2,265. 

Total  Annualized  Capital/Startup 
Costs:  SO. 

Total  Annual  Cost  (Operating  and 
Maintenance):  $162,000. 

Description:  Section  408(a)  of  the 
ERISA  gives  the  Secretary  of  Labor  the 
right  to  grant  a  conditional  or 
unconditional  exemption  of  any 
fiduciary  or  class  of  fiduciaries  or 
transactions,  from  all  or  part  of  the 
restrictions  imposed  by  section  406  of 
ERISA.  Prohibited  Transaction  Class 
Exemption  97—41  permits  an  employee 
benefit  plan  to  purchase  shares  of  one 
or  more  open-end  management 
investment  companies  (Mutual  Fund) 
registered  under  the  Investment 
Advisers  Act  of  1940  and  which  also 
serves  as  a  fiduciary  of  the  plan,  in 
exchange  for  plan  assets  transferred  in- 
kind  to  the  Mutual  Fund  from  a 
collective  investment  fund  (GIF) 
maintained  by  the  bank  or  plan  adviser, 
where  the  bank  or  plan  adviser  is  both 
the  adviser  to  the  Mutual  Fund  and  a 


fiduciary  of  the  plan.  The  transfer  must 
be  in  connection  with  a  complete 
withdrawal  of  a  plan's  assets  from  the 
GIF.  By  requiring  that  the  bank  give  to 
an  independent  fiducian-  notice  of  the 
in-kind  transfer,  full  written  disclosure 
of  the  information  concerning  the 
Mutual  Fund  company,  and  any 
ongoing  disclosures,  this  ICR  insures 
that  the  exemption  is  not  abused,  the 
rights  nf  the  participants  and 
beneficiaries  are  protected,  and  that 
compliance  with  the  exemptions 
conditions  is  taking  place. 

Ira  L.  Mills, 

Departmental  Clearance  Officer. 

|FR  Doc.  00-14149  Fileci  5-5-00:  8:45  ami 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  00-063] 

NASA  Advisory  Council  (NAC),  Aero- 
space Technology  Advisory 
Committee  (AST AC);  Propulsion 
Systems  Suticommittee;  Meeting. 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act.  Public 
Law  92—463.  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  NASA  Advisory-  Council, 
Aero-Space  Technology  Advisory 
Committee,  Propulsion  Systems 
Subcommittee  meeting. 

DATES:  Tuesday.  Jime  27.  2000.  8  a.m.  to 
5  p.m.  and  Wednesday.  )une  28.  2000. 
8  a.m.  to  4  p.m. 

ADDRESSES:  National  Aeronautics  and 
Space  Administration.  John  H.  Glenn 
Research  Center  at  Lewis  Field. 
Building  86.  Room  100.  21000 
Brookpark  Road.  Cleveland.  OH  44135. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Carol  J.  Russo.  National  Aeronautics  and 
Space  Administration.  John  H.  Glenn 
Research  Center  at  Lewis  Field.  21000 
Brookpark  Road.  Cleveland.  OH  44135. 
216/433-2965. 

SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  up 
to  the  seating  capacity  of  the  room.  The 
agenda  for  the  meeting  is  as  follows: 
— Overview 
— Propulsion  Systems  Base  R&T 

Program  Review 
— GPRA  Milestones  Review- 
It  is  imperative  that  the  meeting  be 
held  on  these  dates  to  accommodate  the 
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st:h^!dlllill^  pridritit's  of  thr  kt^v 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  00-064] 

NASA  Advisory  Council  (NAC),  Spw:* 
Scl«nc«  Advisory  Commlttse  (SScAC). 
Sun-Earth  Connection  Advisory 
Subcommittee 

AGENCY:  National  Acrnnautics  and 
.Spaco  ,\iimiriistratii)n 
ACTION:  Notice  of  mtwtmn. 


SUMMARY:  In  accordance  with  the 
Federal  Ailvi.sorv  (^Hnmitt»>e  .\tt.  F'ublir 
I,dw  42^fi3,  as  amended,  the  National 
Aeronautics  and  Spai  e  Administration 
announces  a  meeting;  of  the  NASA 
Advisorv  ('ouncil.  ,Spai:e  S<:ien<  e 
Advisory  Committee,  ,Sun-Karth 
(!onne(  lion  Advisory  SulM:omraitti»e. 
DATES:  Tuesday,  lune,  i:i,  20()().  H  30 
am   to  .S  p  in.,  Wednesday,  lune,  14, 
2000,  H.U)  a  in   to  5  p  m  ,  and  Thursday, 
1.5,  2000.  H;3()  a  m   to  noon 
ADDRESSES:  National  ,Aeronauti(:s  and 
.Space  Administration.  tOO  K  .Street,  .SVV. 
Conference  Room  7H4h,  VVashin>{ton. 
[K:  20.54fi 

FOR  FURTHER  INFORMATK}N  CONTACT: 
George  I.  Withbroe,  Coile  S,  National 
.Aeronautics  and  .Space  Administration. 
Washington.  DC  2054H.  (202)  358-21.50 

SUPPLEMENTARY  INFORMATION:  The 

meetnig  will  ht;  open  to  the  public;  up 
to  the  capacity  of  the  room   The  agenda 
for  the  meeting  is  as  follows 

— Wide  Field  three  Camera  for  Hubble 
.Space  Telescopt! 

— Space  Data  Archiving 

— Scientists  of  the  future  in  Sun-Earth 
(ionnection 

—Solar  I'robe  Developments 

— The  Image  Mission 
It  is  imperative  that  the  meeting  be  held 
on  these  dates  to  accommodate  the 
scheduling  priorities  of  the  key 
participants   Visitors  will  he  requested 
to  sign  a  visitor's  register 

Daltnl    M.jv   III.  JCtH) 
Matthew  M.  Cntui.h, 

A(h  /son  (Jininiittt'f  Munnufntnit  Officer. 

Siitiondl  .AiTontiulii  s  iiriil  Sfiiii  r 

Ailmini^trtilion 

IKK  Doi     IM)-14l)  l'»  KiltuI  »i-S   (M).  M  4i  dm| 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notic*  00-065] 

NASA  Advisory  Council  (NAC),  Space 
Science  Advisory  Committee  (SScAC), 
Astronmlcal  Search  for  Origins  and 
Planetary  Systems  (ORIGINS); 
Subcommittee  Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  meeting. 


SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act.  Public 
Law  <12-463,  as  amended,  the  National 
.\eronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
NASA  Advisory  (Council,  Space  Science 
Advisor\'  f^ommitt(>e,  ORIGINS 
.Subcommittee 

DATES:  Tuesday,  June  13,  2000,  830 
am.  to  5  p  m.:  Wednesday.  |une  14, 
2000.  8  30  am   to  5  p  m 
ADDRESSES:  National  Aeronautics  and 
Space  Administration,  300  E  Street.  SW, 
Program  Review  Center  (PRC)  9H40 
Washington.  DC.  20546. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr 
Anne  L  Kinney,  C>)de  S,  National 
.■\eronautics  and  Space  Administration, 
Washington.  DC  20546.  202/358-0362. 
SUPPt^MENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  up 
to  the  capacity  of  the  room.  The  agenda 
for  the  meeting  includes  the  following 
topics: 

— Next  Generation  Space  Telescope 
—Discussion  on  Wide  Field  Camera  3 
— Stratospheric  Observatory  for 
Infrared  .Astronomy  Archive  Nexus 
It  is  imperative  that  the  meeting  be  held 
on  these  dates  to  accommodate  the 
scheduUng  priorities  of  the  key 
participants  Visitors  will  be  requested 
to  sign  a  visitor's  register. 

IJ.1tH,i    Nt.iV    10    jooo 
Matthew  M.  Crouch. 

.\(ivc(irv  (,'<n;im/tfff  \Uwiii(fmpnt  Offirtr 

\ijtinnnl  .^rniniiiitii  s  ijnd  Sfxu  r 

Aiintinistnitioi) 

!KK  1)<>.    00-14040  Kilfii  (.-'■)-00.  H.4.T  ,im| 
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NATIONAL  SCIENCE  FOUNDATION 

Agency  Information  Collection 
Activities:  Comment  Request 

agency:  National  Science  Foundation. 
ACTION:  Submission  for  OMB  review; 
comment  request 


SUMMARY:  The  National  Science 
Foundation  (NSF)  has  submitted  the 


following  information  collection 
requirement  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  .^ct  of  1995,  Pub.  L.  104-13. 
This  is  the  second  notice  for  public 
comment;  the  first  was  published  in  the 
Federal  Register  at  65  PR  5916,  and  no 
conunents  were  received.  NSF  is 
forwarding  the  proposed  renewal 
submission  to  the  Office  of  Management 
and  Budget  (OMB)  for  clearance 
simultaneously  with  the  publication  of 
this  second  notice.  Comments  regarding 
(a)  whether  the  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  vkrill  have 
practical  utility;  fb)  the  accuracy  of  the 
agency's  estimate  of  burden  including 
the  validity  of  the  methodology  and 
assumptions  used;  (c)  ways  to  enhance 
the  quality,  utility  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology  should  be 
addressed  to:  Office  of  Information  and 
Regulatory-  Affairs  of  OMB,  Attentisn: 
Desk  Officer  for  National  Science 
Foundation,  725— 17th  Street.  NW., 
Room  10235,  Washington.  DC  20503. 
and  to  Suzanne  H.  Plimpton,  Reports 
Clearance  Officer,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Suite  295,  Arlington,  Virginia  22230  or 
send  email  to  splimpto@nsf.gov. 
Comments  regarding  these  information 
collections  are  best  assured  of  having 
their  full  effect  if  received  within  30 
days  of  this  notification.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  703-306-1 1 25  X  201 7. 

NSF  may  not  conduct  or  sponsor  a 
collection  of  information  unless  the 
collection  of  information  displays  a 
currently  valid  OMB  control  number 
and  the  agency  informs  potential 
persons  who  are  to  respond  to  the 
collection  of  information  that  such 
persons  are  not  required  to  respond  to 
the  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

Title:  National  Science  Foundation 
Grant  Proposal  Guide. 

0^4B  Control  Number:  3145-0058. 

Summary  of  Collection:  The  mission 
of  the  National  Science  Foundation  is  to 
serve  as  a  catalyst  for  progress  through 
investment  in  science,  mathematics  and 
engineering.  The  agency  is  guided  by  its 
longstanding  commitment  to  the  highest 
standards  of  excellence  in  the  support  of 
discovery  and  learning.  NSF  pledges  to 
provide  the  leadership  and  stewardship 


necessary  to  sustain  and  strengthen  the 
Nation's  science,  mathematics,  and 
engineering  capabilities  and  to  promote 
the  use  of  those  capabilities  in  service 
to  society.  NSF's  continuing  mission  is 
set  out  in  the  preamble  to  the  National 
Science  Foundation  Act  of  1950  (Pub.  L. 
507): 

To  promote  the  progress  of  science;  to 
advance  the  national  health,  prosperity,  and 
welfare;  to  secure  the  national  defense;  and 
for  other  purposes. 

The  information  collected  is  used  to 
help  the  Foundation  fulfill  this 
responsibility  by  initiating  and 
supporting  merit -selected  research  and 
education  projects  in  all  the  scientific 
and  engineering  disciplines.  NSF 
receives  more  than  30,000  proposals 
annually  for  new  or  renewal  support  for 
research  in  math/science/engineering 
education  projects  smd  makes 
approximately  10.000  new  awards.  The 
Foundation  exercises  its  authority 
primarily  by  making  merit-based  grants 
and  cooperative  agreements  and 
providing  other  forms  of  assistance  to 
individual  researchers  and  groups,  in 
partnership  with  over  2800  colleges, 
universities  and  other  institutions — 
public  and  private,  state,  local  and 
federal — throughout  the  US.  The  awards 
are  based  mainly  on  evaluations  of 
proposal  merit  submitted  to  the 
Foundation  (see  OMB  Clearance  No. 
3145-0060). 

The  Foundation  has  a  continuing 
commitment  to  monitor  the  operations 
of  its  review  and  award  processes  to 
identify'  and  address  excessive  reporting 
burdens.  The  Foundation  also  is 
committed  to  monitor  and  identify  any 
real  or  apparent  inequities  based  on 
gender,  race,  ethnicity,  or  handicap  of 
the  proposed  principal  investigator(s)/ 
project  director(s)  or  co-principal 
investigator(s)/co-project  director(s). 
The  collection  of  this  information  is  a 
part  of  the  regular  submission  of 
proposal  to  the  Foundation.  This 
information  also  is  protected  by  the 
Privacy  Act. 

Descrip  Hon  of  Respon  den  ts : 
Nonprofit  institutions;  state,  local  or 
tribal  governments;  and  business  or 
other  for-profit. 

S' umber  of  Respondents:  30,000. 

Frequency  of  Responses:  Annually. 

Total  Burden  Hours:  The  Foundation 
estimates  that  an  average  of  120  hours 
of  expended  for  each  proposal 
submitted.  If  an  estimated  30.000 
proposals  are  expected  during  the 
course  of  one  year,  these  figures 
compute  to  an  estimated  3.600,000 
public  burden  hours  annually. 


Dated:  May  31.  2000. 

Suzanne  H.  Plimpton. 

Reports  Clearance  Officer,  National  Snenre 
Foundation. 

[PR  Doc.  00-14090  Filed  6-5-00:  8:45  am] 
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NATIONAL  TRANSPORTATION 
SAFETY  BOARD 

Sunshine  Act  Meeting;  Notice 

AGENDA 

TIME  AND  DATE:  9:30  a,m,,  Tuesday.  June 

13.2000. 

PLACE:  NTSB  Board  Room.  429  L'Enfant 

Plaza.  S.W..  Washington.  DC  20594. 

STATUS:  Open  to  the  Public. 

MATTERS  TO  BE  CONSIDERED: 

7266  Safety  Recommendations;  To  the 

Federal  Aviation  Administration 

(FAA)  to  prevent  Runway 
7128A  Hazardous  Materials  Accident 

Briefs:  Whitehall,  Michigan  and 

Louisville.  Kentucky. 
NEWS  MEDIA  CONTACT:  Telephone:  (202) 
314-6100, 

Individuals  requesting  specific 
accommodation  should  contact  Mrs. 
Barbara  Bush  at  (202)  314-6220  by 
Friday.  June  9,  2000. 
FOR  MORE  INFORMATION  CONTACT:  Rhonda 
Underwood  (202)  314-6065. 

Dated:  June  2.  2000. 
Rhonda  Underwood, 

Federal  Register  Liaison  Officer 

IFR  Doc.  00-14347  Filed  6-2-00;  3:17  pmj 
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NUCLEAR  REGULATORY 
COMMISSION 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  Nuclear  Regulatory 
Commission  (NRC). 

ACTION:  Notice  of  pending  NRC  action  to 
submit  an  information  collection 
request  to  OMB  and  solicitation  of 
public  comment. 

SUMMARY:  The  NRC  is  preparing  a 
submittal  to  OMB  for  review  of 
continued  approval  of  information 
collections  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  chapter  35). 

Information  pertaining  to  the 
requirement  to  be  submitted: 

1.  The  title  of  the  information 
collection:  NRC  Form  398.  "Personal 
Qualification  Statement — Licensee  ". 

2.  Current  OMB  approval  number: 
3150-0090. 


3.  How  often  the  collection  is 
required:  On  occasion  and  ever\'  six 
years  (at  renewal). 

4.  Who  is  required  or  asked  to  report: 
Individuals  requiring  a  license  to 
operate  the  controls  at  a  nuclear  facility. 

5.  The  number  of  annual  respondents: 
1.610  annually. 

6.  The  number  of  hours  needed 
annually  to  complete  the  requirement  or 
request:  1.950.  approximately  1  hour  per 
response. 

7.  Abstract:  NRC  Form  398  requests 
detailed  information  that  should  be 
submitted  by  a  licensing  applicant  and 
facility  licensee  when  applying  for  a 
new  or  renewal  license  to  operate  the 
controls  at  a  nuclear  facility.  This 
information,  once  collected,  would  be 
used  for  licensing  actions  and  for 
generating  reports  on  the  Operator 
Licensing  Program. 

Submit,  by  August  7.  2000,  comments 
that  address  the  following  questions: 

1.  Is  the  proposed  collection  of 
information  necessan'  for  the  NRC  to 
properly  perform  its  functions?  Does  the 
information  have  practical  utility? 

2.  Is  the  burden  estimate  accurate? 

3.  Is  there  a  way  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected? 

4.  How  can  the  burden  of  the 
information  collection  be  minimized, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology? 

A  copy  of  the  draft  supporting 
statement  may  be  viewed  free  of  charge 
at  the  NRC  Public  Document  Room. 
2120  L  Street.  NW..  (lower  level). 
Washington,  DC.  OMB  clearance 
requests  are  available  at  the  NTIC 
worldwide  web  site  (http:// 
www.nrc.goy/NRC/PUBLIC/OMB/ 
index.html).  The  document  will  be 
available  on  the  NRC  home  page  site  for 
60  days  after  the  signature  date  of  this 
notice. 

Comments  and  questions  about  the 
information  collection  requirements 
may  be  directed  to  the  NRC  Clearance 
Officer.  Brenda  Jo.  Shelton.  U.S.  Nuclear 
Regulaton'  Commission,  T-6  E6. 
Washington,  DC  20555-0001.  by 
telephone  at  301-415-7233.  or  by 
Internet  electronic  mail  at 
BISl@NRC.GOV. 

Dated  at  Rock\ille.  .Mar\land.  this  31st  da\ 
of  May  2000. 

For  the  Nuclear  Regulaton  Clommission 
Brenda  )o.  Shelton. 

XRC  Clearance  Officer.  Office  of  the  Chief 
Information  Officer. 

(PR  Doc.  00-14191  Filed  6-6-00:  8:45  ami 
BILUNG  COOE  7590-01 -P 
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NUCLEAR  REGULATORY 
COMMISSION 

Ag«ncy  Information  Collection 
Actlvltl«s:  Proposed  Collection; 
Comment  Request 

agency:  Nuclear  Re^ulatorv 
C^ommission  (NRC) 

ACTION:  Notice  of  pending  NRC;  action  to 
submit  an  information  collection 
request  to  OMB  and  solicitation  of 
public  comment. 

SUMMARY:  The  NRC  is  preparing  a 
submittal  to  OMB  for  review  of 
continued  approval  of  information 
collections  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  chapter  35). 

Information  pertaining  to  the 
requirement  to  be  submitted: 

1 .  The  title  of  the  information 
collection:  NRC  Form  790. 
"Classification  Record". 

2.  Current  OMB  approval  number: 
NRC  Form  790. 

3.  How  often  the  collection  ;s 
required:  On  occasion. 

4.  Who  will  be  required  or  asked  to 
report:  NRC  employees.  NRC 
contractors.  NRC  licensees,  and  its  only 
certificate  holder  who  classify  and 
declassify  NRC  information. 

5.  The  estimated  number  of  annual 
respondents:  324. 

6.  An  estimate  of  the  total  number  of 
hours  needed  annually  to  complete  the 
requirement  or  request:  27. 

7.  Abstract:  Completion  of  the  NRC 
Form  790  is  a  mandatory  requirement 
for  licensees,  contractors,  amd  only 
certificate  holders  who  classify  and 
declassify  NRC  information  in 
accordance  with  Executive  Order  12958. 
"Classified  National  Security 
Information."  the  Atomic  Energy  Act. 
and  implementing  directives. 

Submit,  by  August  7.  2000,  comments 
that  address  the  following  questions: 

1.  Is  the  proposed  collection  of 
information  necessary  for  the  NRC  to 
properly  perform  its  functions?  Does  the 
information  have  practical  utility? 

2.  Is  the  burden  estimate  accurate? 

3.  Is  there  a  way  to  enhance  the 
quality,  utility,  and  clarity  of  tht; 
information  to  be  collected? 

4.  How  can  the  burden  of  the 
information  collection  be  minimized, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology' 

A  copy  of  the  draft  supporting 
statement  may  be  viewed  free  of  charge 
at  the  NRC  Public  Document  Room, 
2120  L  Street.  NVV  ,  (lower  level). 
Washington.  D(^  OMB  clearance 
requests  are  available  at  the  NRC 


worldwide  web  site  (http:// 
www.nrc.gov/NRC/PUBLlC/OMB/ 
index.html).  The  document  will  be 
available  on  the  NRC  home  page  site  for 
60  days  after  the  signature  date  of  this 
notice. 

Comments  and  questions  about  the 
information  collection  requirements 
may  be  directed  to  the  NRC  Clearance 
Officer.  Brenda  fo.  Shelton,  U.S.  Nuclear 
Regulatory  Commission,  T-6  E6. 
Washington,  DC  20555-0001,  by 
telephone  at  301-415-7233,  or  by 
Internet  electronic  mail  at 
BJS1@NRC.GOV 

Dated  at  Rockviile.  Maryland,  this  31st  dav 
of  May  2000 

For  the  Nuclear  Regulatory  Commission. 
Brenda  |o.  Shelton, 

NHC  Clearance  Officpr.  Office  of  the  Chief 
Information  Offictr 

(FR  Doc.  00-14192  Filed  6-5-00;  8:45  am] 
atLUNO  COM  Tsao-oi-^ 


NUCLEAR  REGULATORY 
COMMISSION 

[Doclwt  Nos.  50-266  and  50-301] 

Wisconsin  Electric  Power  Company; 
Notice  of  Consideration  of  Issuance  of 
Amertdments  to  Facility  Operating 
Licenses,  Propoeed  No  SignMcant 
Hazards  Considsratlon  Determination, 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  amendments  to 
Facility  Operating  License  Nos.  DPR-24 
and  DPR-27,  issued  to  Wisconsin 
Electric  Power  Company  (the  licensee) 
for  operation  of  the  Point  Beach  Nuclear 
Plant,  Units  1  and  2,  located  in 
Manitowoc  County,  Wisconsin. 

The  proposed  amendments  would 
eliminate  one  of  the  license  conditions 
and  associated  implementation  dates 
from  Appendix  C  to  the  licenses.  The 
license  condition  currently  requires  the 
licensee  to  submit  a  license  amendment 
application  and  supporting  radiological 
dose  analyses  demonstrating 
compliance  with  General  Design 
Criterion  (GDC)  19  dose  limits  without 
reliance  on  potassium  iodide  (KI).  By 
Iftter  dated  April  7,  2000,  the  NRC  staff 
concurred  with  the  licensee  that  the  use 
of  KI  to  reduce  operator  dose  during  a 
radiological  emergency  was  not 
precluded  in  the  licensing  basis  for 
Point  Beach,  Units  1  and  2. 

Before  issuance  of  the  proposed 
license  amendments,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Art  of  1954,  as  amended 
(the  ,\ct)  and  the  Commission's 
regulations. 


The  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92.  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendments  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a).  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

1  Operation  of  the  Point  Beach  Nuclear 
Plant  in  accordance  with  the  proposed 
amendments  will  not  create  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

The  license  condition  that  is  proposed  for 
deletion  is  an  administrative  condition 
related  to  analyses  to  demonstrate 
conformance  to  10  CFR  50.  GDC  19  dose 
limits,  and  the  requirements  for  design  and 
operation  of  the  control  room  ventilation 
system  as  assumed  in  the  analyses.  The 
license  condition  proposed  for  deletion  is  not 
related  to  any  factor  or  event  that  is  an 
initiator  of  any  accident  and  thus,  deletion 
will  not  affect  the  probability  of  any  accident 
previously  evaluated 

The  dose  analyses  and  the  resultant 
required  changes  to  the  control  room 
ventilation  system  were  based  in  part  on 
making  changes  to  the  licensing  basis  for  the 
control  room  ventilation  system  and 
analyses.  These  changes  were  not  solely  to 
demonstrate  compliance  with  GDC  19.  The 
existing  analysis  of  record  for  control  room 
dose  demonstrates  that  regulatory  limits  are 
met  with  the  present  design  and 
assumptions.  Therefore,  deletion  of  the 
license  condition  does  not  result  in  a 
significant  increase  in  the  consequences  of  an 
accident  previously  evaluated 

2.  Operation  of  the  Point  Beach  Nuclear 
Plant  in  accordance  with  the  proposed 
amendments  will  not  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

The  license  condition  imposed 
administrative  requirements  for  analyses  of 
radiological  consequences  of  presently 
analyzed  events.  Deletion  of  the  license 
condition  will  not  result  in  a  change  in  the 
(:ff)eration  of  any  system  as  presently 
assumed  Therefore,  no  new  accident 
initiators  can  result.  Thus,  the  deletion  of  the 
license  condition  cannot  result  in  a  new  or 
different  kind  of  accident  from  any  accident 
previouslv  evaluated  Pi3,  Operation  of  the 
P(jint  Beach  Nuclear  Plant  in  accordani.'? 
with  the  proposed  amendments  does  not 
create  a  significant  reduction  in  a  margin  of 
safety 

Deletion  of  the  existing  license  condition 
will  not  result  in  a  change  in  the  way  the 
plant  is  presently  designed  and  operated. 
Operation  will  continue  in  accordance  with 


presently  approved  analyses.  Therefore, 
existing  approved  margins  of  safety  are 
maintained.  Operation  in  accordance  with 
the  proposed  amendment  does  not  create  a 
reductiiin  in  a  margin  of  safetv. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  after  issuance.  The 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infre<}uently. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief,  Rules  and 
Directives  Branch,  Division  of 
Administrative  Services.  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555- 
0001 ,  and  should  cite  the  publication 
date  and  page  number  of  this  Federal 
Register  notice.  Written  comments  may 
also  be  delivered  to  Room  6D59,  Two 
White  Flint  North.  11545  Rockviile 
Pike,  Rockviile,  Maryland,  from  7:30 
a.m.  to  4:15  p.m.  Federal  workdays. 
Copies  of  written  comments  received 
may  be  examined  at  the  NRC  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street.  NW.,  Washington,  DC. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  July  6,  2000,  the  licensee  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 


wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NAV., 
Washington,  DC,  and  accessible 
electronically  through  the  ADAMS 
Public  Electronic  Reading  Room  link  at 
the  NRC  Web  site  (http://www.nrc.gov). 
If  a  request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition;  and  the  Secretan'  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 


bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  an\ 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 
If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555-0001.  Attention: 
Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commissions 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street.  NW., 
Washington,  DC,  by  the  above  date.  A 
copy  of  the  petition  should  also  be  sent 
to  the  Office  of  the  General  Counsel. 
U.S.  Nuclear  Regulaton,-  Commission. 
Washington.  DC  20555^001,  and  to 
John  H.  O'Neill.  Jr..  Shaw.  Pittman. 
Potts,  and  Trowbridge,  2300  N  Street. 
NW..  Washington,  DC  20037,  attorney 
for  the  licensee. 
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Nontimely  filings  nf  petitions  for 
Umvh  to  intorvene.  amended  petitions, 
supplemental  petition.s  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  bv  the 
Commission,  the  presiding  officer  or  the 
presiding  Alomir.  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  spe<:ified  in  10 
CFR  2.714(a)(ll(iWv)and2.714(dl. 

For  further  details  with  respect  to  this 
action,  see  the  applicatiim  for 
amendments  dattni  May  19,  2000,  which 
is  available  for  public  inspection  at  the 
Commission'.s  Public  Dotniment  Rofmi. 
the  Gelman  Building,  2120  L  Street. 
N\V  ,  Washington,  D('..  and  accessible 
electronically  through  the  ADAMS 
Public  Electronic  Reading  Rcxim  link  at 
the  NRC;  Web  site  (http://www.nrc.gnv) 

l),ilH(i  ,it  Km  Wvillf,  M.irvi'imi.  this  1st  d.iv 
of  lunH  JOOO 

(•or  thf  Nuclear  Regulrtturv  Commission. 
Beth  A.  Watzsl. 

>ifninr  fmifi  t  Manager.  Proiect  Directorate 
III   I.  Ihvisiiin  (>t  l.icfnsinii  Profect 
Manafifment.  ( )ffirr  of  \ui  It'ar  Reactor 
Hegulatinn 
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NUCLEAR  REGUU^TORY 
COMMISSION 

Public  MMtIng  on  10  CFR  Part  70, 
Integrated  Safety  Analysis  Guidance 
Document  Standard  Review  Plan 
Chapter  1 1  and  Streamlining  Licensing 
Reviews 

agency:  Nuclear  Regulator^' 

(iommissicm. 

ACTION:  Notice  of  meeting. 


SUMMAHY:  NRC;  will  host  a  public 
meeting  in  Rockville,  Maryland.  The 
meeting  will  provide  an  opportunity  for 
discussion  of:  (1)  The  Draft  hitegrated 
.Safety  Analysis  guidance  d(x:umBnt 
prepared  by  the  industry:  and  (2) 
Chapter  11.  Management  Measures,  in 
the  Standard  Review  Plan  (SRP)  for  fuel 
cycle  facilities  (NlIREC-1520)  that  was 
made  available  during  April  2000 

The  revised  SRP  can  be  reviewed  on 
the  internet  at  the  following  website: 
http://techconf.llnl.gov/cgi-bin/ 
downloader/Part     70     lib/073- 
0098. htm.  At  the  end  of  the  SRP 
discussion,  a  program  developed  bv  the 
P'uel  Cycle  staff  to  streamline  licensing 
reviews  and  actions  will  be  discussed. 

Purpose 

This  meeting  will  provide  an 
oppcjrtunitv  to  discuss:  (1)  The  Draft 
integrated  .Safety  .Analysis  guidance 


document  prepared  by  the  industry;  and 
(2)  Chapter  11.  Management  Measures, 
in  the  Standard  Review  Plan  (SRP)  for 
fuel  cycle  facilities  (NUREG-1520)  that 
was  made  available  during  April  2000 
At  the  eml  of  the  SI^  discussion,  a 
program  developed  by  the  Fuel  Cycle 
staff  to  streamline  licensing  reviews  and 
actions  will  be  presented 
DATES:  The  meeting  is  scheduled  for 
Thursday,  June  8.  2000,  from  9:30-^  and 
Friday,  |une  9.  2000,  from  9-4.  The 
discussion  of  the  Draft  Integrated  Safety 
Analysis  guidance  document  is 
scheduled  for  June  8  from  9:30-11:30 
followed  by  the  SRP  Chapter  11 
discussion  from  1—4,  and  continuing  on 
the  mtiming  of  [una  9.  2000,  if  needed 
This  meeting  is  open  to  the  public 
ADDRESSES:  The  meeting  will  be  held  in 
the  Atomic  Safety  Licensing  Board 
Hearing  Room  at  Two  White  Flint 
North,  RoomT-3-B-^5,  11545 
Rockville  Pike,  Rockville,  Mjuyland. 
Visitor  parking  around  the  NRC 
building  is  limited;  however,  the 
meeting  site  is  lot;ated  adjacent  to  the 
White  Flint  Station  on  the  Metro  Red 
line. 

FOR  FURTHER  INFORMATION  CONTACT: 

Andrew  Persmko,  Office  of  Nuclear 
Material  Safety  and  Safeguards,  US 
Nuclear  Regulatory  Commission. 
Washington.  DC,  20555,  telephone:  (301) 
415-7190.  e-mail  a,xp7dnrc^ov. 

Datt'd  al  Kix  kvillc.  Marvland  this  1st  day 
of  June  2000 

For  the  Nurlear  Ke^ulatorv  C'ommssion 
Theodore  S.  Sherr. 

ilhief.  LicfnsinK  ami  Inttrrational  Safeguards 
Hrxmch.  Division  of  Fuel  Cycle  Safety  and 
Safeguards,  NMSS 
|FK  no(    00-14140  Filed  6-5-00:  8:45  am) 
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NUCLEAR  WASTE  TECHNICAL 
REVIEW  BOARD 

Panel  Meeting:  July  10,  2000— Idaho 
Falls,  Idaho:  DIseusaions  of  Technical 
Issues  Related  to  Managing  and 
Transporting  Spent  Nuclear  Fuel  and 
HIgh-Level  Radioactive  Waste; 
Presentations  on  Human  Factors 
Involved  In  Transporting  the  Waste 
and  Manufacturing  Waate  Casks; 
Update  on  Transportation  Modal  Study 

Pursuant  to  its  authority  under 
section  5051  of  Public  Law  100-203. 
Nuclear  Waste  Policy  Amendments  Act 
of  1987.  on  Monday.  |uly  10.  2000.  the 
Nuclear  Waste  Technical  Review 
Board's  (Board)  Panel  on  the  Waste 
Management  System  will  meet  in  Idaho 
Falls.  Idaho,  to  discuss  technical  issues 
related  to  managing  spent  nuclear  fuel 


and  high-level  radioactive  waste, 
including  human  factors  involved  in 
transporting  such  waste.  The  Board  is 
charged  bv  Congress  with  reviewing  the 
technical  and  scientific  aspects  of  the 
Department  of  Energy's  (DOE)  civilian 
radioactive  waste  management  program, 
including  disposing  of,  packaging,  and 
transporting  the  waste. 

The  panel  meeting  will  be  held  at  the 
Shilo  Inn,  780  Lindsay  Blvd..  Idaho 
Falls.  Idaho  83402-1822.  The  telephone 
number  is  (208)  523-0088;  the  fax 
number  is  (208)  522-7420.  The  meeting 
will  start  at  8  a.m.  and  will  be  open  to 
the  public. 

An  overview  on  transportation 
protocols  by  the  DOE's  Office  of  Civilian 
Radioactive  Waste  Management  will 
begin  the  meeting.  Thi»  discussion  will 
be  followed  by  updates  on  a 
transportation  modal  study  by  a 
representative  of  the  Nuclear  Regulatory 
Commission  and  on  naval  spent  fuel 
disposal  and  transportation  by  a 
representative  of  the  Naval  Nuclear 
Propulsion  Program.  A  representative  of 
the  Association  of  American  Railroads 
(AAR)  and  a  manufacturer  of  nuclear 
waste  casks  will  then  discuss  human 
factors  related  to  railroad  operations  and 
cask  manufacturing.  Next  will  be  a 
presentation  on  performance 
specifications  for  transportation  of  spent 
fuel  by  another  representative  of  the 
AAR.  In  midaftemoon.  the  Panel  will 
hear  from  state,  local,  and  Tribal 
representatives  on  their  views  of 
technical  issues  related  to  transporting 
and  managing  spent  nuclear  fuel  and 
high-level  radioactive  waste. 

Time  will  be  set  aside  at  the  end  of 
the  day  for  public  conunents.  Those 
wanting  to  speak  are  encouraged  to  sign 
the  "Public  Comment  Register"  at  the 
check-in  table.  A  time  limit  may  have  to 
be  set  on  individual  remarks,  but 
written  comments  of  any  length  may  be 
submitted  for  the  record.  Interested 
parties  also  will  have  the  opportunity  to 
submit  questions  in  writing  to  the 
Board.  As  time  permits,  the  questions 
will  be  answered  by  one  or  more  Board 
members  during  the  meeting. 

A  detailed  agenda  will  be  available 
approximately  one  week  before  the 
meeting.  Copies  of  the  agenda  can  be 
requested  by  telephone  or  obtained  from 
the  Board's  Web  site  at  www.nwtrb.gov. 
Transcripts  of  the  meeting  will  be 
available  on  the  Board's  Web  site,  via  e- 
mail,  on  computer  disk,  and  on  a 
library-loan  basis  in  paper  format  from 
Davonya  Barnes  of  the  Board  staff, 
beginning  on  August  7,  2000. 

A  block  of  rooms  has  been  reserved  at 
the  Shilo  Inn.  When  making  a 
reservation,  please  state  that  you  are 
attending  the  Nuclear  Waste  Technical 


Review  Board  meeting.  For  more 
information,  contact  the  NWTRB,  Karyn 
Severson.  External  Affairs.  2300 
Clarendon  Boulevard.  Suite  1300, 
Arlington.  Virginia  22201-3367;  (tel) 
703-235^473.  (fax)  703-235-4495;  (e- 
mail)  info@nwtrb.gov. 

The  Nuclear  Waste  Technical  Review 
Board  was  created  by  Congress  in  the 
Nuclear  Waste  Policy  Amendments  Act 
of  1987.  The  Board's  purpose  is  to 
evaluate  the  technical  and  scientific 
validity  of  activities  undertaken  by  the 
Secretary  of  Energy  related  to  managing 
the  disposal  of  the  nation's  spent 
nuclear  fuel  and  high-level  radioactive 
waste.  In  the  same  legislation.  Congress 
directed  the  DOE  to  characterize  a  site 
at  Yucca  Mountain.  Nevada,  to 
determine  its  suitability  as  the  location 
of  a  potential  repository'  for  the 
permanent  disposal  of  spent  nuclear 
fuel  and  high-level  radioactive  waste. 

Dated:  May  31,  2000. 

Wiiiiam  D.  Barnard, 

Executive  Director,  Nuclear  Waste  Technical 
Review  Roard. 

(PR  Dot.  00-14103  Filed  6-5-00:  8:45  am] 
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OFnCE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

[Doci(et  No.  WTO/D-194] 

WTO  Consultations  Regarding 
Measures  Treating  Export  Restraints 
as  Subsidies 

AGENCY:  Office  of  the  United  States 

Trade  Representative. 

ACTION:  Notice;  request  for  comments. 


SUMMARY:  The  Office  of  the  United 
States  Trade  Representative  (USTR)  is 
providing  notice  that  on  May  19.  2000. 
Canada  requested  consultations  with  the 
United  States  under  the  Marrakesh 
Agreement  Establishing  the  World 
Trade  Organization  (WTO  Agreement), 
regarding  U.S.  measiu-es  that  treat  a 
restraint  on  exports  of  a  product  as  a 
subsidy  to  other  products  made  using  or 
incorporating  the  restricted  product  if 
the  domestic  price  of  the  restricted 
product  is  affected  by  the  restraint.  The 
measures  identified  by  Canada  in  its 
consultation  request  are  those 
provisions  of  the  Statement  of 
Administrative  Action  (SAA) 
accompanying  the  Uruguay  Round 
Agreements  Act  (URAA)  (H.R.  5110. 
H.R.  Doc.  316.  Vol.  I.  103d  Cong.,  2d 
Sess..  656.  in  particular  at  925-926 
(1994))  and  the  Explanation  of  the  Final 
Rules  (the  Explanation).  U.S. 
Department  of  Commerce. 
Countervailing  Duties,  Final  Rule  (63 


Federal  Register  65,348,  65,349-51 
(November  25,  1998))  interpreting 
section  771(5)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1677(5)),  as  amended  by  the 
URAA.  Canada  alleges  that  the  SAA  and 
the  Explanation  are  inconsistent  with 
Article  1.1,  10  (as  well  as  Articles  11.17 
and  19,  as  they  relate  to  the 
requirements  of  Article  10),  and  32.1  of 
the  WTO  Agreement  on  Subsidies  and 
Countervailing  Measures  (SCM 
Agreement).  Canada  also  alleges  that  by 
maintaining  these  measures,  the  United 
States  violates  Article  32.5  of  the  SCM 
Agreement  and  Article  XVI  :4  of  the 
WTO  Agreement.  Pursuant  to  Article  4.3 
of  the  WTO  Dispute  Settlement 
Understanding  ("DSU"),  consultations 
are  to  take  place  within  a  period  of  30 
days  from  the  date  of  receipt  of  the 
request,  or  within  a  period  otherwise 
mutually  agreed  between  the  United 
States  and  Canada.  USTR  invites  written 
comments  from  the  public  concerning 
the  issues  raised  in  this  dispute. 
DATES:  Although  the  USTR  will  accept 
any  comments  received  during  the 
course  of  the  dispute  settlement 
proceedings,  comments  should  be 
submitted  on  or  before  June  12  to  be 
assured  of  timely  consideration  by 
USTR. 

ADDRESSES:  Comments  may  be 
submitted  to  Sandy  McKinzy,  Litigation 
Assistant,  the  Monitoring  and 
Enforcement"  Unit,  Office  of  the  General 
Counsel,  Room  122,  Attn:  Export 
Restraint  Dispute,  Office  of  the  United 
States  Trade  Representative.  600  17th 
Street.  N.W.,  Washington.  D.C.  20508, 
(202)  395-3582. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  D.  Himter.  Associate  General 
Counsel,  Office  of  the  United  States 
Trade  Representative,  600  17th  Street. 
N.W.,  Washington,  D.C,  (202)  395- 
3582. 

SUPPLEMENTARY  INFORMATION:  Section 
127(b)  of  the  Uruguay  Round 
Agreements  Act  (URAA)  (19  U.S.C. 
3537(b)(1))  requires  that  notice  and 
opportunity  for  comment  be  provided 
after  the  United  States  receives  a  request 
for  the  establishment  of  a  WTO  dispute 
settlement  panel.  Consistent  with  this 
obligation,  but  in  an  effort  to  provide 
additional  opportunity  for  comment. 
USTR  is  providing  notice  that 
consultations  have  been  requested 
pursuant  to  the  WTO  Dispute 
Settlement  Understanding  .  If  such 
consultations  should  fail  to  resolve  the 
matter  and  a  dispute  settlement  panel  is 
established  pursuant  to  the  DSU,  such 
panel,  which  would  hold  its  meetings  in 
Geneva,  Switzerland,  would  be 
expected  to  issue  a  report  on  its  findings 


and  recommendations  within  six  to  nine 
months  after  it  is  established. 

Major  Issues  Raised  by  Canada 

In  its  consultation  request.  Canada 
alleges  that  the  SAA  and  the 
Explanation  are  measures  that  treat  an 
export  restraint  as  a  subsidy.  Because 
Canada  appears  to  allege  that  an  export 
restraint  cannot  be  considered  to  be  a 
subsidy  within  the  meaning  of  Article 
1.1  of  the  SCM  Agreement,  Canada 
claims  that  the  SAA  and  the 
Explanation  are  inconsistent  with 
Articles  1.1.  10,  11.  17,  19  and  32.1  of 
the  SCM  Agreement.  Canada  also 
appears  to  allege  that  due  to  the 
existence  of  the  SAA  and  the 
Explanation,  the  United  States  has 
failed  to  ensure  that  its  laws,  regulations 
and  administrative  procedures  are  in 
conformity  with  its  WTO  obligations  as 
required  by  Article  32.5  of  the  SCM 
Agreement  and  Article  XV1:4  of  the 
WTO  Agreement. 

Public  Comment:  Requirements  for 
Submissions 

Interested  persons  are  invited  to 
submit  written  comments  concerning 
the  issues  raised  in  the  dispute. 
Comments  must  be  in  English  and 
provided  in  fifteen  copies.  A  person 
requesting  that  information  contained  in 
a  comment  submitted  by  that  person  be 
treated  as  confidential  business 
information  must  certify-  that  such 
information  is  business  confidential  and 
would  not  customarily  be  released  to 
the  public  by  the  commenter. 
Confidential  business  information  must 
be  clearly  marked  'BUSINESS 
CONFIDENTIAL"  in  a  contrasting  color 
ink  at  the  top  of  each  page  of  each  copv. 

Information  or  advice  contained  in  a 
comment  submitted,  other  than  business 
confidential  information,  may  be 
determined  by  USTR  to  be  confidential 
in  accordance  with  section  135(g)(2)  of 
the  Trade  Act  of  1974  (19  U.S.C. 
2155(g)(2)).  If  the  submitter  believes  that 
information  or  advice  may  qualif\-  as 
such,  the  submitter — 

(1)  Must  so  designate  the  information 
or  advice; 

(2)  Must  clearly  mark  the  material  as 
'SUBMITTED  IN  CONFIDENCE'  in  a 

contrasting  color  ink  at  the  top  of  each 
page  of  each  copy;  and 

(3)  Is  encouraged  to  provide  a  non- 
confidential summary-  of  the 
information  or  advice. 

Pursuant  to  section  127(e)  of  the 
URAA  (19  U.S.C.  3537(e)).  USTR  will 
maintain  a  file  on  this  dispute 
settlement  proceeding,  accessible  to  the 
public,  in  the  USTR  Reading  Room: 
Room  101.  Office  of  the  United  States 
Trade  Representative.  600  1 7th  Street, 
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N.VV  ,  Washington.  D.C:.  20508.  The 
public  file  will  include  a  listing  of  any 
comments  received  bv  IJSTR  from  the 
public  with  respect  to  the  proceeding; 
the  US  submissions  to  the  panel  in  the 
proceeding,  the  submissions,  or  non- 
confidential summaries  of  submissions, 
to  the  panel  received  from  other 
participants  in  the  dispute,  as  well  as 
the  report  of  the  dispute  settlement 
panel,  and.  if  applicable,  the  report  of 
the  Appellate  Body.  An  appointment  to 
review  the  public  file  (Docket  WTO/D- 
194.  Export  Restraint  Dispute)  may  be 
made  by  calling  Brenda  Webb,  (202) 
395-6186.  The  IJSTR  Reading  Room  is 
open  to  the  public  from  9:30  a.m.  to  12 
noon  and  1  p.m.  to  4  p.m.,  Monday 
through  Friday 

\.  lane  Bradley. 

Assistant  I  'nitt^d  States  Trade  Represfntativ 
far  Monitoring  ami  Enfon-enu-nt 
\VK  Do.    0()-1420'>  Filml  t>-5-O0;  8.4.^  am) 
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OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

[Docket  No.  WTCVDS-184] 

WTO  Dispift*  S«ttle«fMnt  ProcMdIng 
Regarding  United  States- 
Antidumping  Maasuras  on  Cartein  Hdt- 
Rollad  Staal  Products  From  Japan 

agency:  Office  of  the  United  States 

Trade  Representative. 

ACTION:  Notice;  rotjuest  for  comments. 
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summary:  The  Office  of  the  United 
States  Trade  Representative  (    USTR")  is 
providing  notice  of  the  establishment  of 
a  dispute  settlement  panel  under  the 
Marrakesh  Agreement  Establishing  the 
World  Trade  Organization  ('WTO"), 
requested  bv  the  Covernment  of  japaji. 
The  Ciovemment  of  (apan  has  asked  the 
panel  to  review  the  determinations  of 
the  US.  Department  of  (;()mmerre 
("DOC")  and  the  US  International 
Trade  Commission  (  "IT(;"|  that  led  to 
the  i.ssuanco  of  an  antidumping  duty 
order  covering  imports  of  certain  hot- 
rolled  steel  products  fnim  japan  (64  FR 
34778,  lune  29,  1999).  Specifically.  D(X; 
published  a  preliminary  determination 
of  critical  cin:uinstances  on  November 
30,  1998  (63  FR  65750),  and  preliminary 
and  final  determinations  of  sales  at  less 
than  fair  value  on  February  19.  1999  (64 
FR  8291)  and  Mav  6.  1999  (64  FR 
24329),  respectively.  The  ITC  published 
preliminary  and  final  determinations  of 
injury  on  November  25.  1998  (63  FR 
65221)  and  June  23,  1999  (64  FR  33514). 
respectively. 

DATES:  Although  U.STR  will  accept  any 
comments  received  during  the  course  of 


the  dispute  settlement  proceedings, 
comments  should  be  submitted  by  July 
3,  2000,  to  be  assured  of  timely 
consideration  by  USTR  in  preparing  its 
first  written  submission  to  the  panel. 

ADDRESSES:  Comments  may  be 
submitted  to  Sandy  McKinzy.  Litigation 
Assistant,  Office  of  Monitoring  and 
Enforcement,  Room  122,  Attn:  Hot- 
Rolled  Steel  Products  from  Japan,  Office 
of  the  United  States  Trade 
Representative,  600  17th  Street.  NW.. 
Washington,  DC  20508. 

FOR  FURTHER  INFORMATION  CONTACT:  L 

Daniel  MuUaney.  Assistant  General 
Counsel,  at  (202)  395-3581. 

SUPP1.EMENTARY  INFORMATK>N:  Pursuant 
to  sec:tion  127(b)  of  the  Uruguay  Round 
Agreements  Act  (URAA)  (19  U.'S.C. 
3537(b)(1)),  USTR  is  providing  notice 
that  the  Government  of  lapan  submitted 
a  request  for  the  establishment  of  a 
WTO  dispute  settlement  panel  to 
examine  the  imposition  of  antidumping 
duties  on  certain  hot-rolled  steel 
products  from  Japan  At  its  meeting  on 
March  20.  2000,  the  WTO  Dispute 
Settlement  Body  ("DSB")  established 
the  panel,  and  the  panel  was  composed 
on  May  19.  2000.  Pursuant  to  Article  8.7 
of  the  VVTO  Dispute  Settlement 
Understanding,  the  WTO  Director- 
General  appointed  the  following 
persons  to  serve  as  panelists  in  this 
dispute:  Mr  Harsha  V  Singh.  Chairman; 
Mr  Yanyong  Phuangrach.  Member;  and 
Ms.  Lidia  di  Vico.  Member  Under 
normal  circumstances,  the  panel,  which 
will  hold  its  meetings  in  Geneva. 
Switzerland,  is  expected  to  issue  a 
report  detailing  its  findings  and 
recommendations  within  six  to  nine 
months  after  it  is  established. 

Major  Issues  Raised  and  Legal  Basis  of 
the  Complaint 

In  its  request  for  the  establishment  of 
a  panel,  the  Government  of  japan 
challenges  the  issuance  of  an 
antidumping  duty  order  concerning 
certain  hot-rolled  carbon  steel  products 
h'om  [apan  (64  FR  34778  (lune  29. 
1999)).  and  the  underlying 
determinations  of  DOC  and  the  ITC.  The 
Ckivornmont  of  japan  alleges  that  these 
determinations,  as  well  as  the 
applicable  taw.  regulations,  policies  and 
procedures,  were  not  in  accordance 
with  several  provisions  of  the 
Marrakesh  Agreement,  the  General 
Agreement  on  Tariffs  and  Trade  1994 
( "GATT  1994")  and  the  Agreement  on 
Implementation  of  Article  VI  of  GAIT 
1994  ("Antidumping  Agreement"). 

Specific  allcjgations  with  respect  to 
DOC's  dumping  margin  calculations  and 
critical  circumstances  findings  include: 


1.  DOC's  exclusion  of  certain  home 
market  sales  to  affiliated  companies 
from  the  calculation  of  normal  value, 
based  on  their  price  levels,  was 
inconsistent  with  Articles  2.2.1  and  2.4 
of  the  Antidumping  Agreement; 

2.  DOC's  application  of  facts  available 
to  Kawasaki  Steel  Corporation  was 
inconsistent  with  the  standards  of 
Articles  2.3  and  6.8  and  Annex  II  of  the 
Antidumping  Agreement;  and  the 
application  of  facts  available  to  Nippon 
Steel  Corporation  and  NKK  Corporation 
was  inconsistent  with  the  standards  of 
Article  2.4  and  6,  in  particular  6.1.  6.2, 
6.6,  6.7,  6.8,  6.13,  and  Annexes  I  and  II 
of  the  Antidumping  Agreement; 

3.  DOC's  calculation  of  the  "all 
others  "  rate  of  dumping  applicable  to 
companies  not  investigated,  which  was 
based  on  the  average  of  the  rates  of  the 
investigated  companies,  was 
inconsistent  with  Article  9.4  of  the 
Antidumping  Agreement;  and  the  law 
on  which  this  calculation  was  based — 
section  735(c)(5)(A)  of  the  Tariff  Act  of 
1930.  as  amended — is  itself  inconsistent 
with  this  article; 

4.  DOC's  calculation  of  dumping 
margins,  due  to  the  above  alleged 
inconsistencies,  is  excessive  and  thus 
inconsistent  with  Article  9.3  of  the 
Antidumping  Agreement; 

5  DOC's  findings  of  critical 
circumstances,  potentially  subjecting  to 
antidumping  duties  imports  made  up  to 
90  days  prior  to  the  preliminary 
determination  of  dumping,  were 
inconsistent  with  Articles  10.1,  10.2, 
10.4.  10.6,  and  10.7  of  the  Antidumping 
Agreement;  and  the  law  under  which 
DCX".  made  these  findings — sections 
733(e)  and  735(a)(3)  of  the  Tariff  Act  of 
1930.  as  amended,  is  itself  inconsistent 
with  these  articles. 

Specific  allegations  with  respect  to 
the  injury  determination  by  ITC  include: 

6.  rrC's  examination  of  the  causal 
relationship  between  dumped  imports 
and  injury  to  the  domestic  industry, 
which  the  Government  of  japan  claims 
was  not  objective  and  not  based  on  an 
examination  of  all  of  the  evidence,  was 
inconsistent  with  Articles  3.1,  3.4,  and 
3.5  of  the  Antidumping  Agreement; 

7.  rrC's  application  of  the  "captive 
production  "  provision  of  U.S.  law, 
which,  under  certain  circumstances, 
causes  the  ITC  to  focus  primarily  on  the 
merchant  market  for  the  subject 
merchandise,  was  inconsistent  with 
Articles  3.1.  3.2,  3.4,  3.5.  3.6.  and  4.1  of 
the  Antidumping  Agreement,  because 
the  ITC,  due  to  its  application  of  this 
provision,  did  not  properly  evaluate  all 
relevant  economic  factors  and  indices 
bearing  on  the  state  of  the  U.S.  industry, 
assess  injury  and  causation  in  relation 
to  the  domestic  production  of  the  like 


product,  or  undertake  an  objective 
examination  of  all  relevant  evidence; 
further,  the  Government  of  Japan  alleges 
that  the  captive  production  provision 
itself,  section  771(7)(c)(iv)  of  the  Tariff 
Act  of  1930,  as  amended,  is  inconsistent 
with  these  articles  of  the  Antidumping 
Agreement. 
Other  allegations  include: 

8.  The  United  States'  allegedly  biased 
approach  to  the  investigation,  including 
with  respect  to  the  critical 
circumstances  determination,  the 
application  of  "facts  available."  and  the 
determination  of  injury,  was 
inconsistent  with  Article  X:3  of  GATT 
1994; 

9.  The  above  laws,  regulations,  and 
rulings  are  not  in  conformity  with 
obligations  under  the  WTO  agreements, 
and  so  are  inconsistent  with  Article 
XVI:4  of  the  Marrakesh  Agreement  and 
Article  18.4  of  the  Antidumping 
Agreement. 

Public  Comment:  Requirements  for 
Submissions 

Interested  persons  are  invited  to 
submit  written  comments  concerning 
the  issues  raised  in  this  dispute. 
Comments  must  be  in  English  and 
provided  in  fifteen  copies  to  Sandy 
McKinzy  at  the  address  provided  above. 
A  person  requesting  that  information 
contained  in  a  comment  submitted  by 
that  person  be  treated  as  confidential 
business  information  must  certify  that 
such  information  is  business 
confidential  and  would  not  customarily 
be  released  to  the  public  bv  the 
submitting  person.  Confidential 
business  information  must  be  clearly 
marked  "BUSINESS  CONFIDENTIAL" 
in  a  contrasting  color  ink  at  the  top  of 
each  page  of  each  copy. 

Information  or  advice  contained  in  a 
comment  submitted,  other  than  business 
confidential  information,  may  be 
determined  by  USTR  to  be  confidential 
in  accordance  with  section  135(g)(2)  of 
the  Trade  Act  of  1974  (19  U.S.C. 
2155(g)(2)).  If  the  submitting  person 
believes  that  information  or  advice  may 
qualify  as  such,  the  submitting  person — 

(1)  Must  so  designate  the  information 
or  advice; 

(2)  Must  clearly  mark  the  material  as 
"SUBMITTED  IN  CONFIDENCE"  in  a 
contrasting  color  ink  at  the  top  of  each 
page  of  each  copy;  and 

(3)  Is  encouraged  to  provide  a  non- 
confidential summary  of  the 
information  or  advice.  Pursuant  to 
section  127(e)  of  the  URAA  (19  U.S.C. 
3537(e)).  USTR  will  maintain  a  file  on 
this  dispute  settlement  proceeding, 
accessible  to  the  public,  in  the  USTR 
Reading  Room:  Room  101,  Office  of  the 
United  States  Trade  Representative,  600 


17th  Street,  NW.,  Washington,  DC 
20508.  The  public  file  will  include  a 
listing  of  any  comments  received  bv 
USTR  from  the  public  with  respect  to 
the  proceeding,  the  U.S.  submissions  to 
the  panel  in  the  proceeding,  the 
submissions,  or  non-confidential 
summaries  of  submissions,  to  the  panel 
received  from  other  parties  in  the 
dispute,  as  well  as  the  report  of  the 
dispute  settlement  panel,  and,  if 
applicable,  the  report  of  the  Appellate 
Body.  An  appointment  to  review  the 
public  file  (Docket  WTO/DS-184.  "Hot- 
Rolled  Steel  Products — Japan  ")  may  be 
made  by  calling  Brenda  Webb,  (202) 
395-6186.  The  Reading  Room  is  open  to 
the  public  from  9:30  a.m.  to  12  noon 
and  1  p.m.  to  4  p.m..  Monday  through 
Friday. 

A.  )ane  Bradley, 

Assistant  L'.S.  Trade  Representative  for 

Monitoring  and  Enforcement. 

(FR  Dor.  00-14208  Filed  6-5-00:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

Notice  of  Application  for  Approval  of 
Discontinuance  or  Modification  of  a 
Railroad  Signal  System  or  Relief  From 
the  Requirements  of  Title  49  Code  of 
Federal  Regulations  Part  236 

Pursuant  to  Title  49  Code  of  Federal 
Regulations  (CFR)  Part  235  and  49 
U.S.C.  20502(a),  the  following  railroads 
have  petitioned  the  Federal  Railroad 
Administration  (FRA)  seeking  approval 
for  the  discontinuance  or  modification 
of  the  signal  system  or  relief  from  the 
requirements  of  49  CFR  Part  236  as 
detailed  below. 

[Docket  No.  FRA-2000-69241 

Applicant:  CSX  Transportation. 
Incorporated,  Mr.  E.G.  Peterson. 
Assistant  Chief  Engineer.  Design  and 
Construction,  4901  Belfort  Road,  Suite 
130  (S/C  J-350),  Jacksonville,  Florida 
32256. 

CSX  Transportation  Incorporated 
seeks  approval  of  the  proposed 
discontinuance  and  removal  of  the 
manual  block  system  (DCS  Operating 
Rules),  on  the  single  secondary  track, 
between  Swamp,  milepost  0.0  and 
Wharf,  milepost  12.0,  near  Fall  River, 
Massachusetts,  Fall  River  Subdivision, 
Albany  Service  Lane,  and  redesignation 
of  the  secondary  track  to  an  industrial 
track. 

The  reason  given  for  the  proposed 
changes  is  that  density  of  traffic  no 
longer  warrants  this  type  of  train 
operation. 


Any  interested  party  desiring  to 
protest  the  granting  of  an  application 
shall  set  forth  specifically  the  grounds 
upon  which  the  protest  is  made,  and 
contain  a  concise  statement  of  the 
interest  of  the  Protestant  in  the 
proceeding.  Additionally,  one  copy  of 
the  protest  shall  be  furnished  to  the 
applicant  at  the  address  listed  above. 

All  communications  concerning  this 
proceeding  should  be  identified  by  the 
docket  number  and  must  be  submitted 
to  the  Docket  Clerk,  DOT  Central  Docket 
Management  Facility,  Room  PI-401. 
Washington,  DC  20590-0001. 
Communications  received  within  45 
days  of  the  date  of  this  notice  will  be 
considered  by  the  FRA  before  final 
action  is  taken.  Comments  received  after 
that  date  will  be  considered  as  far  as 
practicable.  All  written  communications 
concerning  these  proceedings  are 
available  for  examination  during  regular 
business  hours  (9  a.m.-5  p.m.)  at  DOT 
Central  Docket  Management  Facility. 
Room  PI^Ol  (Plaza  Level).  400  Seventh 
Street.  SW.  Washington.  DC  20590- 
0001.  All  documents  in  the  public 
docket  are  also  available  for  inspection 
and  copying  on  the  internet  at  the 
docket  facility's  Web  site  at  http:// 
dms.dot.gov. 

FRA  expects  to  be  able  to  determine 
these  matters  without  an  oral  hearing. 
However,  if  a  specific  request  for  an  oral 
hearing  is  accompanied  by  a  showing 
that  the  party  is  unable  to  adequately 
present  his  or  her  position  by  written 
statements,  an  application  may  be  set 
for  public  hearing. 

Issued  in  Washington.  DC;  on  .Ma\-  25. 
2000. 

Grady  C.  Cothen.  Jr.. 

Deputy  Associate  Administrator  for  Safety- 
Standards  and  Program  Development. 
[FR  Dot .  00-14055  Filed  6-5-00.  8:45  am] 
BILUNG  CODE  491O-06-f> 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
Emergency  Medical  Equipment 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  decision. 

SUMMARY:  This  notice  is  issued  pursuant 
to  the  Aviation  Medical  Assistance  Act 
of  1998.  which  requires  the  Federal 
Aviation  Administration  to  determine 
whether  or  not  to  require  automatic 
external  defibrillators  at  airports.  To 
carry  out  this  mandate,  the  agency 
reviewed  data  on  the  medical  capability 
at  the  airports  most  used  bv  passengers 
to  respond  to  cardiac  events.  Based 
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upon  thi.s  rn\  lew,  the  Administrator  of 
the  Federal  Aviation  Administration  has 
determined  that  it  is  unne(:essdr>-  to 
propose  a  regulation  to  require 
automatic  external  defibrillators  at 
airports 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  E  David.  AAS-300.  Airport 
Safety  and  Operations  Division.  Office 
of  Airport  Safety  and  Standards.  Federal 
Aviation  Administration.  800 
Independence  Avenue,  SW. 
Washington.  DC  20591,  telephone  (202) 
267-3085. 

SUPPLEMENTARY  INFORMATION:  On  April 
24.  1998.  the  Aviation  Medical 
Assistance  Act  of  1998  (the  Act).  Pub.  L. 
105-170,  49  U.S.C.  44701  was  enacted. 
The  Act  requires  the  Administrator  of 
the  Federal  Aviation  Administration  to 
make  decisions  on  whether  or  not 
automatic  external  defibrillators  (AED's) 
should  be  required: 

•  On  passenger  aircraft  operated  by 
the  air  carriers  and/or 

•  At  airports. 

The  act  specifies  that  the  decisions 
shall  be  made  in  one  of  the  following 
three  forms; 

•  A  notice  of  proposed  rulemaking 
requiring  AED's,  or 

•  A  recommendation  to  Congress 
requiring  AED's.  or 

•  A  notice  in  the  Federal  Register 
that  AED's  should  not  be  required. 

Background 

The  following  information  has  been 
reported  recently  in  various  medical 
journals  and  the  press: 

•  Cardiac  arrest  (the  stopping  of 
effective  pumping  of  blood  by  the  heart) 
reportedly  strikes  over  350,000 
Americans  every  year,  typically  those  41 
to  65  years  old. 

•  Tne  most  common  form  of  treatable 
cardiac  arrest  (a  substantial  portion  of 
all  cardiac  events)  is  caused  by  an 
abnormal  heart  rhythm  called 
"ventricular  fibrillation"  (where  the 
heart  is  still  beating,  although 
ineffectively  pumping  blood.) 
Ventricular  fibrillation  is  treatable  with 
defibrillation,  electric  shocks  that 
stimulate  the  heart  to  resume  beating 
normally 

•  Survival  of  individuals  undergoing 
ventricular  fibrillation  can  be  as  high  as 
90  percent  in  some  circumstances,  if 
defibrillation  is  provided  during  the 
first  minute  following  collapse  and 
subsequent  cardiac  care  is  rapidly 
provided. 

•  For  every'  minute  that  defibrillation 
is  delayed,  survival  is  reported  to  fall 
about  10  percent,  dropping  below  50 
percent  after  6  minutes. 

•  By  providing  early  electrical 
correction  of  ineffective  heart  pumping. 


therapeutic  defibrillation  is  more 
effective  than  CPR  in  sustaining  life  and 
function  in  certain  situations. 

A  defibrillator,  when  place  on  the 
chest  of  a  person  suffering  from 
ventricular  fibrillation,  can  shock  that 
person's  heart  back  into  proper  rhythm. 
Originally  defibrillators  were  bulky  and 
complex  units  that  were  designed  to  be 
used  by  specially  trained  medical 
personnel,  such  as  doctors  or 
paramedics.  These  manual-style 
defibrillators  were  used  as  part  of  an 
Advanced  Life  Support  (ALS)  system. 

Defibrillator  tecnnology  has 
progressed  with  the  introduction  AED's. 
AED's  are  lightweight,  compact, 
virtually  maintenance-free,  simple  to 
use.  and  can  deliver  repeated,  high- 
amperage  shocks  that  stun  the  heart 
cells  long  enough  to  give  the  heart  an 
opportunity  to  restore  its  normal  rhythm 
if  possible.  Because  these  battery- 
powered  systems  voice-prompt  step-by- 
step  guidance,  non-medical  personnel 
may  use  them  fairly  confidently  to  assist 
in  certain,  especially  treatable  cardiac 
emergencies.  In  fact,  both  the  American 
Red  Cross  and  the  American  Heart 
Association  include  instruction  on  these 
devices  in  their  basic  cardiopulmonary 
resuscitation  (CPR)  classes.  AED's 
currently  cost  approximately  $3,500  per 
unit,  AEDs  have  been  placed  in  many 
public  and  private  buildings  and  AEDs 
have  been  issued  to  non-medical 
personnel  such  as  [>olice  and 
firefighters 

The  type  of  AED  most  commonly 
used  can  monitor  a  person's  cardiac 
function  and  administer  a  shock  if 
indicated.  The  machine  determines 
whether,  and  when,  an  individual  needs 
an  electric  shock.  If  defibrillation  is 
needed  and  is  successfully  performed, 
further  medical  interventions  may  be 
necessary  to  stabilize  a  stricken 
passenger.  Both  AED's  and  manual-style 
defibrillators  produce  the  same  medical 
results  when  used  on  a  person 
experiencing  ventricular  fibrillation. 

Airports  Considered 

Under  Title  14  of  the  Code  of  Federal 
Regulations  (CFR)  part  139,  operators  of 
airports  having  scheduled  air  carrier 
service  with  aircraft  having  more  than 
30  seats  are  required  to  have  an  airport 
operating  certificate  issued  by  the  FAA. 
While  not  all  airports  are  certificated, 
the  airports  most  frequently  used  by 
passengers  are  certificated.  Part  139 
covers  all  aspects  of  airport  safety  for 
the  prevention  and  mitigation  of  aircraft 
accidents;  it  does  not  cover  passenger 
medical  matters  in  the  airport  passenger 
terminal  building  or  in  the  aircraft  on 
the  ground  at  the  airport.  (In  general 
passenger  medical  care,  as  opposed  to 


safety,  especially  on  the  ground,  is 
within  state,  not  federal,  jurisdiction). 
The  drafters  of  the  Act  recognized  the 
differences  in  the  environment 
presented  by  an  aircraft  and  an  airport 
for  an  individual  experiencing  a 
medical  event.  In  an  aircraft, 
individuals  experiencing  medical  events 
are  isolated  by  flight  from  the  usual 
emergency  care  and  must  rely  on  the 
medical  resources  in  the  aircraft.  In  an 
airport,  individuals  experiencing 
medical  events  have  available  to  them 
the  usual  emergency  medical  care  plus 
potentially  can  rely  on  the  full  s{>ectrum 
of  modem  medicine. 

The  drafters  of  the  Act  provided  that 
the  decision  regarding  requiring  AEDs 
for  airports  and  air  carriers  could  be  in 
different  forms.  As  a  result  the  FAA 
decided  to  undertake  separate,  but 
parallel  and  coordinated,  efforts  in 
gathering  and  analyzing  information  for 
airports  and  air  carrier  aircraft.  The 
decision  published  here  applies  only  to 
airports.  A  decision  regarding  AEDs  on 
air  carrier  aircraft  will  be  issued 
separately. 

The  report  from  the  Committee  on 
Transportation  and  Infrastructure  that 
accompanied  the  Act  stated  that  the 
FAA  should  consider  the  size  of  the 
airports  in  determining  if  AEDs  should 
be  required.  The  Committee  also 
expressed  their  expectation  that  the 
FAA  would  take  a  judicious  approach  in 
drawing  the  line  with  respect  to 
airports.  In  view  of  the  Committee 
report  language.  FAA  decided  to  focus 
its  effort  on  airports  with  an  average  of 
275  or  more  daily  enplanements 
(100.000  annual  enplanements.)  In 
simple  terms,  an  enplanement  is 
counted  for  each  passenger  who  begins 
a  trip  or  changes  planes  at  an  airport. 
There  are  215  airports  that  have 
scheduled  air  carrier  service  with  an 
average  of  275  or  more  daily 
enplanements. 

■There  is  quite  a  variance  in  the 
number  of  enplaned  passengers  between 
individual  airports.  For  example.  83 
airports  have  1  million  or  more  annual 
enplanements  and  account  for  92 
percent  of  all  enplanements.  At  the  top 
end  of  this  group  there  are  Atlanta's 
Hartsfield  and  Chicago's  O'Hare  that 
each  have  more  than  30  million  annual 
enplanements.  At  the  other  end  of  the 
spectrum  are  airports  like  Syracuse- 
Hancock  International  and  Albany 
International,  that  each  just  exceed  1 
million  annual  enplanements. 

Similarly,  there  are  72  airports 
certificated  under  part  139  that  have 
more  than  250.00  but  less  than  1  million 
annual  enplanements.  These  airports 
account  for  5.4  percent  of  the  total 
annual  enplanements. 


There  are  another  60  airports 
certificated  under  Part  139  that  have 
more  than  100.000  but  less  than  250.000 
annual  enplanements.  These  airports 
account  for  1.5  percent  of  the  total 
annual  enplanements. 

The  preceding  215  airports  (83  +  72 
+  60)  account  for  98.9  percent  of  total 
annual  enplanements.  The  remaining 
airports  certificated  under  Part  139  have 
less  than  100,000  annual  enplanements 
and  are  part  of  the  airports  that 
comprise  the  remaining  1.1  percent  of 
annual  enplanements. 

Airports  having  this  type  of  scheduled 
air  carrier  service  are  usually  owned 
and  operated  by  units  of  state  or  local 
government.  Some  of  these  airports  have 
medical  doctors  located  on  the 
premises;  others  have  units  staffed  with 
paramedics  located  on  the  airport;  while 
others  have  the  primary  emergency 
medical  response  in  the  community 
respond  to  medical  situations  at  the 
airport. 

Under  Part  139  airports  serving 
scheduled  air  carrier  aircraft  with  more 
than  30  seats  are  required  to  provide  for 
basic  emergency  medical  care  during 
the  operations  of  these  aircraft.  This 
medical  care  is  part  of  the  Aircraft 
Rescue  and  Firefighting  response  to 
airfield  incidents;  however,  emergency 
persoimel  used  to  meet  this  requirement 
frequently  respond  to  medical 
emergencies  throughout  the  entire 
airport  although  this  is  not  required  by 
part  139. 

Data  Gathering 

In  order  to  determine  whether  or  not 
AED's  should  be  required  at  airports, 
the  FAA  assessed  the  current  capability 
of  airports  having  scheduled  service 
with  air  carrier  aircraft  having  more 
than  30  seats  to  respond  to  medical 
events  that  an  AED  could  possibly  be 
used.  The  information  sought  by  the 
FAA  on  an  airport's  capability  consisted 
of  answers  to  the  following  four 
questions: 

1.  Are  AED's  located  on  the  airport? 

2.  Are  menual-style  defibrillators 
located  on  the  airport? 

3.  If  the  answers  to  both  questions  1 
and  2  are  "No,"  is  there  an  off-airport 
response  available  to  cardiac  events  that 
occur  on  the  airport? 

4.  If  the  answer  to  question  3  is  yes, 
can  the  off-airport  medical  response 
reach  the  airport  in  6  minutes  or  less? 

(Question  4  is  based  upon  the  generally 
accepted  medical  guideline  that  it  is 
necessary  to  start  defibrillation  within  6 
minutes  of  the  cardiac  event;  see 
Background  above.) 


Analysis  of  Data 

Data  were  reviewed  for  1 30  airports 
having  100,000  or  more  annual 
enplanements.  Information  was  also 
collected  on  defibrillators  in  general. 
A  review  of  the  data  for  the  83  the 
airports  with  more  than  1  million 
annual  enplanements  revealed  that  all 
but  four  had  AED's.  Of  these  four,  three 
had  manual-style  defibrillators.  The 
remaining  airport  had  an  off-airport 
response  within  6  minutes.  These  83 
airports  that  enplane  92  percent  of  the 
total  annual  enplanements  appear  to 
have  the  medical  capability  to  address 
cardiac  events  in  which  AED's  may  be 
of  assistance. 

Data  was  collected  for  27  of  the  72 
airports  that  have  250,000  or  more  but 
less  than  1  million  enplanements.  This 
represents  a  37  percent  sample.  Of  the 
27  airports,  17  (63  percent)  had  AED's. 
None  of  the  remaining  10  airports  had 
a  manual-style  defibrillator,  but  six  of 
them  had  an  off-airport  response  of  less 
than  6  minutes.  The  remaining  four  also 
had  an  off-airport  response  but  it 
exceeded  6  minutes.  Including  the  six 
airports  with  an  off-airport  response  of 
less  than  6  minutes  with  the  1 7  airports 
that  have  AED's  reveals  that  85  percent 
of  the  airports  in  the  sample  of  27 
airports  appear  to  have  the  medical 
capability  to  address  cardiac  events  in 
which  AED's  may  be  of  assistance. 

Data  was  collected  for  20  of  the  60 
airports  that  have  100.000  or  more  but 
less  than  250.000  enplanements.  This 
represents  a  33  percent  sample.  Of  the 
20  airports,  nine  (45  percent)  had 
AED's.  None  of  the  remaining  11 
airports  had  a  manual-style  defibrillator, 
but  five  of  them  had  an  off-airport 
response  of  less  than  6  minutes.  The 
remaining  six  also  had  an  off-airport 
response  but  it  exceeded  6  minutes. 
Including  the  five  airports  with  an  off- 
airport  response  of  less  than  6  minutes 
with  the  nine  airports  that  have  AED's 
reveals  that  70  percent  of  the  airports  in 
the  sample  of  20  airports  appear  to  have 
the  medical  capability  to  address 
medical  events  including  those  in 
which  AEDs  may  be  of  assistance. 
For  the  latter  two  data  groups  it 
would  be  statistically  unreliable  to 
extrapolate  the  results  from  the  samples 
of  27  and  20  airports  to  remaining 
airports  in  the  group,  since  neither 
sample  would  qualify  as  a  random 
sample.  However,  both  samples  serve  to 
confirm  reports  that  AED's  are  becoming 
commonplace.  For  example,  some 
airports  that  initially  responded  that 
they  did  not  have  AED's  were  contacted 
to  obtain  clarification  about  the 
availability  of  off-airport  emergency 
response.  In  the  ensuring  months 


between  the  first  response  and  the 
subsequent  contact,  three  of  these 
airports  had  acquired  AED's. 

In  summar\-.  data  gathered  on  130 
airports  indicates  that  108  (83  percent) 
had  defibrillators.  Including  the  11 
airports  that  have  an  off-airport 
response  rate  of  less  than  6  minutes 
shows  that  119  airports,  or  91.5  percent, 
appear  to  have  the  medical  capabilitv  to 
address  medical  events  including  those 
in  which  AEDs  may  be  of  assistance. 

Decision 

The  majority  of  units  of  state  and 
local  government  that  operate  certificate 
airports,  having  scheduled  air  carrier 
service  with  100.000  or  more  annual 
enplanements.  have  already  taken  the 
necessar\'  steps  to  provide  for  the 
medical  capability  to  address  cardiac 
events  at  their  individual  facilities.  In 
addition,  all  available  information 
indicates  that  local  acquisition  and 
availability  of  AED's  in  public  places  is 
increasing. 

Finally,  it  is  unclear  as  to  whether  the 
FAA  has  the  authority  to  require  AEDs 
in  an  airport.  The  regulation  and  the 
provision  of  medical  care  with  a  state 
are  traditionally  state  functions  that  the 
states  have  vigorously  monitored  and 
controlled.  Indeed,  the  airport  ser\'ing 
the  vast  majority'  of  passengers  today 
have  medical  care  available  (including 
AEDs)  without  Federal  regulation. 

In  view  of  the  foregoing,  the  FAA  has 
determined  that  no  regulation  will  be 
proposed  to  require  AEDs  at  airports. 

Woodie  Woodward, 

Acting  Associate  Administrator  for  Airports 
[FRDoc  00-14086  Filed  6-5-00:  8:45  am] 

BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Index  of  Administrator's  Decisions  and 
Orders  In  Civil  Penalty  Actions; 
Publication 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  publication. 

SUMMARY:  This  notice  constitutes  the 
required  quarterly  publication  of  an 
index  of  the  Administrator's  decisions 
and  orders  in  civil  penalty  cases.  This 
publication  represents  the  quarter 
ending  on  March  31.  2000.  This 
publication  ensures  that  the  agency  is  in 
compliance  with  statutory  indexing 
requirements. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  S.  Dillman,  Assistant  Chief 
Counsel  for  Litigation  (AGC-400). 


tnnn  /  KT,-.f;r-o<- 
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Fudtiral  Aviation  Administration,  400 
7th  Street.  .SW  .  Suite  PL  200-A. 
Washington,  DC  20590;  telephone  (202) 
16H-411H 

SUPf>LEMErfrARY  INFORMATION:  The 
.■\dministrdtive  Procedure  Act  requires 
Federal  agencies  to  maintain  and  make 
available  for  public  inspection  and 
copying  current  indexes  containing 
identifying  informatitm  regarding 
materials  required  to  be  made  available 
or  published.  5  ll.S.C  552(a)(2).  In  a 
notice  issued  on  July  11.  1990.  and 
published  in  the  Federal  Register  (55 
FR  29148;  July  17.  1990).  the  FAA 
announced  the  public  availability  of 
several  indexes  and  summaries  that 
provide  identifying  information  about 
the  decisions  and  orders  issued  by  the 
Administrator  under  the  FAA's  civil 
penalty  assessment  authority  and  the 
rules  of  practice  governing  hearings  and 
appeals  of  civil  penalty  actions   14  CFR 
Part  13,  Subpart  G. 

The  FAA  maintains  an  index  of  the 
Administrator's  decisions  and  orders  in 
civil  penalty  actions  organized  by  order 
number  and  containing  identifying 
information  about  each  decision  or 
order.  The  FAA  also  maintains  a 
cumulative  subject-matter  index  and 
digests  organized  by  order  number.  The 
indexes  are  published  on  a  quarterly 
basis  [i.e.,  January,  April,  July,  and 
October) 

The  FAA  first  published  these 
indexes  and  digests  for  all  decisions  and 
orders  issued  by  the  Administrator 
through  September  30,  1990.  55  FR 
45984;  October  31.  1990.  The  FAA 
announced  in  that  notice  that  only  the 
subject-matter  index  would  be 
published  cumulatively  and  that  the 
order  number  index  would  be  non- 
cumulative.  The  FAA  announced  in  a 
later  notice  that  the  order  number 
indexes  published  in  January  would 
reflect  all  of  other  civil  penalty 


decisions  for  the  previous  year.  58  FR 
5044;  1/19/93. 

The  previous  quarterly  publications  of 
these  indexes  have  appeared  in  the 
Federal  Register  as  follows: 


Dates  ot  quarter 


Federal  Register 
put>llcation 


11/1/89-9/30/90 

10/1/90-12/31/90 

1/1/91-3^^1/91 

4/1/91-6/30/91 

7/1/91-9/30/91 

10/1/91-12/31/91 

1/1/92-3/31/92 

4/1/92-6/30/92 

7/1/92-9/30/92 

10/1/92-12/31/92 

1/1/93-3/31/93 

4/1/93-6/30/93 

7/1/93-9/30/93 

10/1/93-12/31/93 

1/1/94-3/31/94 

4/1/94-6/30/94 

7/1/94-12/31/94 

1/1/95-3/31/95 

4/1/9&-6/30/95 

7/1/95-9/30/95     . 

10/1/95-12/31/95 

1/1/96-3/31/96      . 

4/1/96-6/30/96 

7/1/96-9/30/96 

10/1/96-12/31/96 

1/1/97-3/31/97  . 

4/1/97-6/30/97 

7/1/97-9/30/97 

10/1/97-12/31/97 

1/1/98-3/31/98      . 

4/1/96-6/30/98 

7/1/98-9/30/98 

10/1/98-12/31/98 

1/1/99-3/31/99     . 

4/1/99-6/30/99 

7/1/99-9/30/99 

10/1/99-12/31/99 
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45984;  10/31/90 
44886;  2/6/91 
20250;  5/2J9^ 
31984,  7/12/91 
51735;  10/15/91 
2299;  1/21/92 
12359;  4/9/92 
32825;  7/23/92 
48255;  10/22/92 
5044;  1/19/93 
21199;  4/19/93 
42120;  8/6/93 
58218;  10/29/93 
5466;  2/4/94 
22196;  4/29/94 
39618;  a/3/94 
4454.  1/23/95 
19318;  4/17/95 
36854;  7/18/95 
53228;  10/12/95. 
1972;  1/24/96. 
16955;  4/18/96. 
37526;  7/18/96. 
54833;  10/22/96 
2434;  1/16/97 
24533;  5/2/97 
38339;  7/17/97 
53856.  10/16/97 
3373;  1/22/98. 
19559;  4/20/98. 
37914;  7/14/98. 
57729;  10/28/98. 
1855;  1/12/99 
24690;  5/7/99 
43236;  8/9/99 
58879;  11/1/99 
1654;  1/11/00. 


The  civil  penalty  decisions  and 
orders,  and  the  indexes  and  digests  are 
available  in  FAA  offices.  Also,  the 
Administrator's  civil  penalty  decisions 
have  been  published  by  commercial 


publishers  (Hawkins  Publishing 
Company  and  Clark  Boardman 
Callaghan)  and  are  available  on 
computer  on-line  services  (Westlaw, 
LEXIS.  CompuServe  and  FedWorld). 
A  list  of  the  addresses  of  the  FAA 
offices  where  the  civil  penalty  decisions 
may  be  reviewed  and  information 
regarding  these  commercial  publications 
and  computer  databases  are  provided  at 
the  end  of  this  notice.  Information 
regarding  the  accessibility  of  materials 
filed  in  recently  initiated  civil  penalty 
cases  in  FAA  civil  penalty  cases  at  the 
DOT  Docket  and  over  the  Internet  also 
appears  at  the  end  of  this  notice. 

Civil  Penalty  Actions — Orders  Issued 
By  The  Administrator 

Order  Number  Index 

(This  index  includes  all  decisions  and 
orders  issued  by  the  Administrator  from 
January  1.  2000,  through  March  31, 
2000.) 

2000-1 — Ronald  L.  Gatewood 
2/2/00  CP97EA0071,  DMS  No.  FAA- 

1997-3292 
2000-2 — Ryan  International  Airlines, 

Inc. 
2/2/00  CP99GL0011,  DMS  No.  F/lA- 

1999-5805 
2000-3 — Warbelow's  Air  Ventures,  Lac. 
2/2/00  CP97AL001 2 
2000—4 — Ryan  International  Airlines, 

Inc. 
3/3/00  CP99GL0011,  DMS  No.  FAA- 

1999-5805 
2000-5 — Blue  Ridge  Airlines 
3/23/00  CP97NM0024 
2000-6 — Atlantic  Coast  Airlines 
3/29/00  CP97SO0047 
2000-7 — Daniel  A,  Martinez 
3/30/00  CP99NM0012,  DMS  No.  FAA- 

1999-5984 


Civil  Penalty  Actions — Orders  Issued  by  the  Administrator 

Subject  Matter  Index 

(Current  as  of  March  31.  2000.) 

Admini.strativp  Law  ludges — Power  and  Authority; 

Continuance  of  htMring  91-11  Continental  Airlines;  92-29  Haggland. 

Credibility  findings  90-21    Carroll;   92-3   Park;   93-17   Metcalf;   94-3   Valley   Air;  94-4 

Northwest  Aircraft  Rental;  95-25  Conquest;  95-26  Hereth;  97-20 
VVerle;  97-30  Emery  Worldwide  Airlines;  97-32  Florida  Propeller; 
9S-18  General  Aviation;  99-6  Squire;  2000-3  Warbelow's. 

Default  Judgmrnt  91-11   Continental   Airlines;   92^7   Cornwall;   94-8   Nunez;   94-22 

Harkins;  94-28  Toyota;  95-10  Diamond;  97-28  Continental  Air- 
lines; 97-33  Rawlings;  98-13  Air  St.  Thomas 

Disiovery  89-6  American  Airiincc;  91-17  KDS  Aviation:  91-54  Alaska  Air- 
lines; 92-46  Sutton-Sautler;  93-10  Costello. 

Expert  Teslinionv    94-21  Sweeney. 

Cmnling  extensions  of  time 90-27  Gabbert. 

Hearing  iocdtum   92-50  Cullop. 

Hearing  request  93-12  Langton;  94-6  Strohl;  94-27  Larsen;  94-37  Houston;  95-19 

Ravner. 

Initial  Utnision   92-1  Costello;  92-32  Bamhill.  • 


Lateness  of  97-31  Sanford  Air. 

Should  include  requirement  to  file  appeal  brief  98-5  Squire. 

Jurisdiction: 

Generally  90-20  Degenhardt:  90-33  Cato;  92-1  Costello;  92-32  Barnhill. 

After  issuance  of  order  assessing  civil  penalty  94-37  Houston;  95-19  Ravner;  97-33  Rawlings 

When  complaint  is  withdrawn   94-39  Kirola. 

Motion  for  Decision   92-73  Wyatt;  92-75  Beck:  92-76  Safety  Equipment;  ci3-ll  Merkley; 

96-24  Horizon:  98-20  Koenig. 
No  authority  to  extend  due  date  for  late  .Answer  without  show-     95-28  .Atlantic  World  .Mrwavs:  97-18  Robinson.  98-4  Larry  s  Flving 
ing  of  good  cause.  (See  also  Answer).  Service. 

Notice  of  Hearing   92-31  Eaddy. 

Regulate  proceedings   97-20  Werle. 

Sanction  90-37  Northwest  .Airlines:  91-54  Alaska  Airlines:  94-22  Harkins: 

94-28  Toyota. 

Service  of  law  judges  by  parties  97-18  Robinson. 

Vacate  initial  decision   90-20  Degenhardt:  92-32  Barnhill  95-6  Sutton. 

.Aerial  Photography  95-25  Conquest  Helicopters. 

Agency  Attorney  93-13  Medei. 

Air  Carrier/ Aircraft  Operator: 

Agent/independent  contractor  of  92-70  US.Air. 

Careless  or  Reckless  92^8  &  92-70  USAir;  93-18  Weslsair  Commuter 

Duty  of  care  Non-delegable  92-70  USAir;  96-16  Westair  Commuter:  96-24  Horizon:  97-8  Pa- 
cific .Av.  d/b/a  Inter-Island  Helicopters:  99-12  TWA:  2000-3 
Warbelow's 
Employee  93-18  Westair  Commuter:  97-8  Pacific  Av.  d/b/a  Inter-Island  Heli- 
copters: 99-12  TWA:  99-14  Alika  Aviation:  2000-1  Gatewood: 
2000-3  Warbelow's. 

Ground  Security  Coordinator.  Failure  to  provide  96-16  Westair  Commuter. 

Intoxicated  Passenger  

Allowing  to  board  98-11  TWA. 

Serving  alcohol  to 98-11  TWA. 

Liability  for  acts/omissions  of  employees  in  scope  of  employ-     98-11  TWA,  99-,12  TWA;  99-14  Alika  .^vi^tion:  2001-1  Gatewood: 
ment.  2000-3  Warbelow's. 

Use  of  unqualified  pilot  99-15  Blue  Ridge. 

Aircraft  Maintenance  (See  also  Airworthiness.  Maintenance  Manual): 

Generally  90-11  Thunderbird  Accessories:  91-8  Watts  .Agricultural  Aviation: 

93-36  &  94-3  Valley  Air:  94-38  Bohan:  95-11  Horizon:  96-3 
America  West  Airlines:  97-8  Pacific  Av.  dli/a  Inter-Island  Heli- 
copters; 97-9  Alphin:  97-10  Alphin:  97-11  Hampton:  97-30 
Emery  Worldwide  Airlines:  97-31  Sanford  Air:  98-18  General 
Aviation:  99-5  Africa  Air:  2000-1  Gatewood:  2000-3  Warbelow's 

Acceptable  methods,  techniques,  and  practices  96-3  America  West  .Airlines. 

After  certificate  revocation  '. 92-73  Wyatt. 

Airworthiness  Directive,  compliance  with  96-18  Kilrain;  97-9  Alphin. 

Inspection   96-18  Kilrain.  97-10  Alphin:  99-14  .Alika  .Aviation. 

Major  alterations  Failed  to  prove  99-5  Africa  Air. 

Major/minor  repairs  96-3  America  West  .Airlines, 

Minimum  Equipment  List  (MEL)  94-38  Bohan:  95-11  Horizon:  97-11  Hampton:  97-21  Delta;  97-30 

Emery  Worldwide  Airlines;  2000-3  Warbelow's. 

Operation  when  maintenance  entries  not  made  2000-1  Gatewood. 

Propellers  2000-1  Gatewood. 

Aircraft  Records. 

Aircraft  Operation   9I-8  Watts  Agricultural  .Aviation:  2000-1  Gatewooa 

Flight  and  Duty  Time 96-4  South  Aero. 

Maintenance  Records  91-8  Watts  Agricultural  Aviation;  94-2  Woodhouse:  97-30  Emerv 

Worldwide  .Airlines:  97-31  Sanford  .Air:  98-18  General  .Aviation. 
2000-1  Gatewood:  2000-3  Warbelow's. 

Description  of  maintenance  2000-1  Gatewood. 

"Yellow  tags"   91-8  Watts  Agricultural  Aviation. 

Aircraft-Weight  and  Balance  (See  Weight  and  Balance) 
Airmen: 

Airline  Transport  Pilot  certificates  requirement  in  foreign  avia-     99-11  Evergreen  Helicopters, 
tion  by  Part  135  operator. 

Altitude  deviation  92-49  Richardson  &  Shimp. 

Careless  or  Reckless  91-12  &  91-31  Terry  &  .Menne:  92-8.  Watkins:  92-49  Richardson  & 

Shimp;  92-47  Cornwall;  93-17  Metcalf;  93-29  Sweeney:  96-17 
Fenner. 

Flight  time  limitations  93-11  .Merklev. 

Flight  time  records 99-7  Premier  lets. 

Follow  ATC  Instruction  91-12  &  91-31  Terry  &  Menne:  92-8  Watkins:  92-49  Richardson  & 

Shimp. 

Low  Flight  92^7  Cornwall:  93-17  Metcalf. 

Owner's  responsibility  96-17  Fenner:  2000-1  Gatewood. 

Pilots   91-12  &  91-31  Terry  &  Menne:  92-8  Watkins:  92-19  Richardson  & 

Shimp;  93-17  Metcalf. 
See  and  Avoid  93-29  Sweenev. 
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Unqualified  for  Part  13.=i  tliKht     99-lS  Blue  Ridge. 

Air  Operations  .\red  (AOA) 

Air  Carrier  Responsibilities   ')0-l'l  Continental   .Mrlines;  ')l-;rt   Delta  .■Xir  Lines;  ^14-1    Delta  Air 

Lines 

Airport  Operator  Responsitiilities  ')0-l<)  Continental  .Mrlines;  91-4  |.-\irport  Operator);  91-18  [.Airport 

Operator);  91^0  )Airport  Operator].  91-41  |.Mrport  Operator):  91- 
.tH  [.Airport  Operator);  96-1  [.Airport  Operator]  98-7  L.*\X, 

Badge  Dispiav  91-1   (Airport  Operator);  91-;i:i  De)ta  air  Lines,  9^>-l  .Ameruan  Air- 
lines. 

Definition  of 90-19  Continental  .Airlines;  91-4  [.Airport  Operator).  91-.S8  [.Airport 

Operator) 

Exclusive  .Areas   9()-19  Continental  .Airlines;  91-4  I.Airport  Operator]  91-.t8  [.Airport 

Operator);  98-7  L.AX 
Airport  Security  Program  (.ASP): 

Compliance  with   91-4   (.Airport   Operator);   91-18   (.Airport  Operator):  91-40   [.Airport 

Operator);  91^1  ]Airport  Operator).  91-58  [Airport  Operator):  94- 
1  Delta  air  Lines:  96-1  ].Airport  Operator),  97-23  Detroit  Metro- 
politan: 98-7  LAX:  .Airport  Operator 

Responsibilities    90-12  Continental  .Ailrines:  91—4  ),Airport  Operator):  91-18  [Airport 

Operator],  91-40  [Airport  Operator):  91—41  )Airport  Operator);  91- 
58  (.Airport  Operator);  96-1  [Airport  Operator);  97-2,3  Detroit  Met- 
ropolitan 
Air  Traffic  Control  (ATC) 

Error  as  mitigating  factor  91-12  «<  91-31  Terry  &  Menne. 

Error  as  exonerating  factor   91-12  &  91-31  Terry  &  Menne:  92— iO  VVendt. 

Ground  Control  91-12  Terry  &  Menne:  93-18  VVestair  Commuter. 

Local  Control  91-12  Terry  &  Menne. 

Tapes  &  Transcripts  91-12  Terry  &  Menne:  92-49  Richardson  &  Shimp. 

Airworthiness  91-8  Watts  Agricultural  Aviation:  92-10  Flight  Unlimited;  92-48  & 

92-70    USAir:    94-2   Woodhouse:   95-11    Horizon;   96-3    .America 
,  West  Airlines:  96-18  Kilrain:  94-25  US  Air:  97-8  Pacific  Av    d/b/ 

a  Inter-Lsland  Helicopters;  97-9  Alphin:  97-10  Alphin:  97-11 
Hampton:  97-21  Delta:  97-30  Emery  Worldwide  Airlines:  97-32 
Florida  Propeller:  98-18  General  Aviation:  99-14  Alika  Aviation; 
200O-3  Warbelow's. 

Amicus  Curiae  Briefs   90-25  Gabbert 

Answer: 

ALJ  may  not  extend  due  date  for  late  Answer  unless  good  cause     95-28   .Atlantic   World   Airways:   97-18  Robinson:   97-33   Rawlings; 
shown.  98— t  Larry's  Flying  Service 

Reply  to  each  numbered  paragraph  in  the  complaint  required  ....     98-21  Blankson 

Timeliness  of  answer  90-3  Metz;  90-15   Playter;  92-32   Barnhill:  92-47  Cornwall;  92-75 

Beck;  92-76  Safety  Equipment;  94-5  Grant;  94-29  Sutton;  94-30 
Columna;  94-43  Perez:  95-10  Diamond;  95-28  Atlantic  World 
.Airways.  97-18  Robinson:  97-19  Missirlian:  97-33  Rawlings;  97- 

38  Air  St,  thomas;  98^  Larry's  Flying  Sen.ice:  98-13  Air  St. 
Thomas,  99-8  McDermott;  99-9  Lifelite  Medical  Air  Transport; 
99-16  Dorfman. 

Timeliness  not  at  issue  once  hearing  held  99-16  Dorfman 

What  constitutes  92-32  Barnhill;  92-75  Beck;  97-19  Missirlian. 

Appeals  (See  also  Filing:  Timeliness;  Mailing  Rule): 

Briefs.  Crt!nerallv  89-^    Metz:   91-45    Park:    92-17   Giuffrida;   92-19   Cornwall:   92-39 

Beck,  93-24  Steel  City  Aviation:  93-28  Strohl;  94-23  Perez:  95-13 
Kilrain. 

Additional  Appeal  Brief  92-3   Park,   93-5  Wendt:  93-6  VVestair  Communter:  93-28  Strohl; 

94-4  Northwest  Aircraft,  94-18  Luxemburg;  94-29  Sutton;  97-22 
Sanford  Air:  97-34  Continental  .Airlines;  97-38  Air  St  Thomas: 
98-18  General  .Aviation:  99-11  Evergreen  Helicopter:  2000-7  Mar- 
tinez 

Appeal  dismissed  as  premature  95-19  Rayner 

Appeal  dismissed  as  moot  after  i  omplaint  withdrawn  92-9  (Jriffin 

.Appellate  arguments  92-70  USAir. 

Court  of  Appeals,  appeal  to  (Sef  Federal  CourtsI 

Good  Cause  for  Late  Filed  Brief  or  .Nlotit  e  of  Appeal  90-3  Metz.  90-27  CJabbert,  90-39  Hart;  91-10  Graham:  91-24  Esau: 

91-48  Wendt;  91-50  St  Costello:  92-3  Park,  92-17  Ciiuffrida:  92- 

39  Beck:  92^1  Moore  &  .Sabre  Associates:  92-52  Beck;  92-57  De- 
troit Metro  Wayne  C:o  .Airport;  92-69  McCabe;  93-23  Allen:  93- 
27  Simmons.  93-31  Allen,  95-2  Meronek;  95-9  Woodhouse:  9,5- 
25  Conquest;  97-€  WRA  Inc  ;  97-7  Stalling;  97-28  Continental: 
97-38  Air  St  Thomas;  98-lV  Taylor;  98-13  Air  St  Thomas:  99-4 
Warbelow's  ,Air  Ventures. 

Informal  Conference: 

C^onduct  of,  not  on  ,i()[)e,il     99-14  .Alika  .Aviation, 

Motion  to  Vacate  construed  ,is  ,i  brief  91-11  (Continental  Airlines 

Perfecting  an  Appeal,  generally     92-17  Giuffrida;  92-19  Cornwall.  92-23   Beck;  94-23  Perez;  95-13 

Kilrain;  96-5  Alphin  Aircraft;  98-20  Koenig, 


Extension  of  Time  for  (good  cause  for)    89-8  Thunderbird  Accessories:  91-26  Britt  .Airwavs:  91-32  Bargen: 

91-50  Costello:  93-2  &  93-3  Wendt:  93-24  Steel  City  .Aviation: 
93-32  Nunez:  98-5  Squire:  98-15  Squire;  99— t  Warbelow  s  .Air 
Ventures 

failure  to   89-1  Gressani:  89-7  Zenkner:  90-11  Thunderbird  .Accessories:  90- 

35  P.  Adams:  90-39  Hart:  91-7  Pardue;  91-10  Graham;  91-20 
Bargen;  91-43,  91-44,  91-46  &  91^7  Delta  Air  Lines:  92-11 
Alilin;  92-15  Dillman:  92-18  Bargen:  92-34  Carrell:  92-35  Bay 
Land  Aviation;  92-36  Southwest  .Airlines:  92-45  O'Brien:  92-56 
Montauk  Caribbean  Airways:  92-67  U'S.Air:  92-68  Weintraub:  92- 
78  TWA;  93-7  Dunn:  93-8  Nunez:  93-20  Smith:  93-23  &  93-31 
Allen:  93-34  Castle  Aviation:  93-35  Steel  City  Aviation;  94-12 
Bartusiak:  94-24  Page:  94-26  French  Aircraft:  94-34  .American 
International  Airways:  94-35  American  International  .Airwavs; 
94-36  American  International  Airways:  95-4  Hanson:  95-22  & 
96-5  Alphin  Aircraft:  96-2  Skydiving  Center:  96-13  Winslow:  97- 
3  [Airport  Operator),  97-6  WRA,  Inc.;  97-15  Houston  &  Johnson 
County:  97-35  Gordon  Air  Services:  97-36  Avcon:  97-37  Roush: 
98-10  Rawlings;  99-2  Oxygen  Systems. 

Notice  of  appeal  construed  as  appeal  brief  92-39    Beck;    94-15    Columna;    95-9    Woodhouse;    95-23    Atlantic 

World  Airways;  96-20  Missirlian;  97-2  Sanford  Air:  98-5  Squire: 
98-17  Blue  Ridge;  98-23  Instead  Balloon  Services;  99-3  Justice: 
99-8  McDermott:  2000-7  Martinez 

What  Constitutes  90-4  Metz;  90-27  Gabbert:  91-45  Park:  92-7  West:  92-17  Giuffrida: 

92-39  Beck;  93-7  Dunn;  94-15  Columna:  94-23  Perez;  94-30 
Columna;  95-9  Woodhouse;  95-23  .Atlantic  World  Airlwavs:  96- 

20  Missiriian;  97-2  Sanford  Air. 
Service  of  brief: 

Fail  to  serve  other  party  92-17  Giuffrida;  92-19  Cornwall. 

Timeliness  of  Notice  of  Appeal  90-3  Metz;  90-39  Hart;  91-50  Costello:  92-7  West;  92-69  McCabe: 

93-37  Simmons;  95-2  Meronek;  95-9  Woodhouse:  95-15  Alphin 
Aviation;  96-14  Midtown  .Neon  Sign  Corp.;  97-7  &  97-17  Stal- 
lings;  97-28  Continental:  97-38  Air  St.  Thomas;  98-1  V.  Tavlor: 
98-13  Air  St.  Thomas:  98-16  Blude  Ridge;  98-17  Blue  Ridge:"  98- 

21  Blankson. 

Withdrawal  of 89-2  Lincoln-Walker;  89-3  Sittko;  90-4  Nordrum:  90-5  Sussman: 

90-6  Dabaghian;  90-7  Steele;  90-8  Jenkins;  90-9  Van  Zandt:  90- 
13  O'Dell;  90-14  Miller;  90-28  Puleo:  90-29  Sealander:  90-30 
Steidinger;  90-34  D.  Adams:  90-^0  &  90-^1  Westair  Commuter 
Airlines;  91-1  Nestor;  91-5  Jones:  91-6  Lowery:  91-13  Kreamer: 
91-14  Swanton:  91-15  Knipe:  91-16  Lopez;  91-19  Bayer;  91-21 
Britt  Airways;  91-22  Omega  Silicone  Co.;  91-23  Continental  .Air- 
lines; 91-25  Sanders;  91-27  Delta  Air  Lines;  91-28  Continental 
Airlines;  91-29  Smith:  91-34  GASPRO;  91-35  M  Graham;  91-36 
Howard;  91-37  Vereen:  91-39  America  West;  91-42  Ponv  Ex- 
press: 91-49  Shields;  91-56  Mayhan:  91-57  Britt  AiiTvavs;  91-59 
Griffin;  91-60  Brinton;  92-2  Koller;  92-4  Delta  Air  Lines:  92-6 
Rothgeb;  92-12  Bertetto;  92-20  Delta  Air  Lines;  92-21  Cronberg: 
92-22.  92-23,  92-24,  92-25.  92-26  &  92-28  Delta  Air  Lines:  92- 
33  Port  Authority  of  NY  &  NJ;  92-^2  Jayson;  92-43  Delta  .Air 
Lines;  92-44  Owens;  92-53  Humble:  92-54  &  92-55  Northwest 
Airiines;  92-60  Costello;  92-61  Romerdahl:  92-62  US.Air:  92-63 
Schaefer;  92-64  &  92-65  Delta  Air  Lines:  92-66  Sabre  Associates 
&  Moore;  92-79  Delta  Air  Lines;  93-1  Powell  &  Co.:  93-4  Harrah; 
93-14  Fenske:  93-15  Brown:  93-21  Delta  Air  Lines:  93-22 
Yannotone:  93-26  Delta  Air  Lines:  93-33  HPH  Aviation;  94-9  B  & 
G  Instruments:  94-10  Boyle:  94-11  Pan  .American  .Airwavs.  94-13 
Boyle:  94-14  B  &  G  Instruments:  94-16  Ford:  94-33  Trans  Worid 
Airlines;  94-41  Dewey  Towner;  94—42  Taylor:  95-1  Diamond 
Aviation:  95-3  Delta  .Air  Lines:  95-5  .Araya:  95-6  Sutton:  95-7 
Empire  .Airlines:  95-20  USAir,  95-21  Faisca:  95-24  Delta  .Air 
Lines;  96-7  Delta  Air  Lines:  96-8  Empire  .Airlines:  96-10  L'S.Air. 
96-11  USAir,  96-12  USAir;  96-21  Houseal;  97^  [Airport  Oper- 
ator); 97-5  WestAir;  97-25  Martin  &  Jaworski:  97-26  Delta  .Air 
Lines;  97-27  Lock  Haven;  97-39  Delta  Air  Lines;  98-9  Conti- 
nental Express: 

Assault  (See  also  Battery,  and  Passenger  Misconduct)  96-6  Ignatov:  97-12  Maver:  99-16  Dorfman. 

"Attempt"  89-5  Schultz. 

Attorney  Conduct  Obstreperous  or  Disruptive  94-39  Kirola. 

Attorney  Fees  (See  EAJA) 

Aviation  Safety  Reporting  System  90-39  Hart;  91-12  Terrv  &  Menne;  92-49  Richardson  &  Shimp. 

Baggage  Matching  98-«  Continental;  99-12  TW.A. 

Balloon  (Hot  Air)  94-2  Woodhouse. 

Bankruptcy  91-2  Continental  Airiines. 

Battery  (See  also  Assault  and  Passenger  Misconduct)  96-6  Ignatov:  97-12  Maver:  99-16  Dorfman. 

Certificates  and  .Authorizations: 
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Surrender  when  revoked  12-73  VVvatt 

Civil  Air  Security  Ntitinnal  .Airpon  Inspei  tKiri  f'rcjgrHin  (C.ASNAIP)         ')1-1    I.Xirpiirl   OperatDrl,   91-lH   [Airport  Operator];  91-40   |Air[)nrt 

Oper.itorl.  41-41  |.-\irport  Operatorl;  'll-.SB  [Airport  Operator], 
C^ivil  Penalty  .Amount  (See  San(tion) 
Closing  .Argument  (See  Final  Oral  .Argument) 

Collateral  Estoppel      91-H  Watts  .Ag.ii  ullural  .Aviation. 

Complaint: 

Complainant  Bound  By  90-10  Webb:  91-.t:1  Koller 

No  Timely  .Answer  to  (See  Answer) 

Partial  Dismissal/Full  Sanction     94-19  Pony  Express;  94-40  Polynesian  .Airwdys. 

Staleness  (See  Stale  (Ainiplaint  Rule] 

Statute  of  Limitations  (See  Statute  of  Limitations) 

Timeliness  of  complaint  91-')1   Hagwood;  9:t-1.3  Medel:  94-7  Hereth:  94-")  Cirant. 

Withdrawal  of   94-,<9  Kirola;  9,'i-f)  Sntton 

Compliance  &  Enforcement  Program: 

(EAA  Order  No    2150  ;tA)  89-5  S(  hultz,  99-6  .Ameru  an  .Airlines;  91-38  Esau;  92-5  Delta  Air 

Lines 

Compliance/Enforcement  Bulletin  92-3  9B-19  [Air  Carrier] 

Sanction  Cuidance  Table  8'J-5  Schultz;  90-23  Brovles;  90-33  Cato;  90-37  Northwest  Airlines; 

91-3  Lewis;  92-5  Delta  .Air  Lines;  98-18  Cleneral  Aviation;  2000- 
,t  Warbelow's 
Ckincealment  of  Weapons  (See  Weapons  Violations) 

Consolidation  of  Cases  90-12,  90-18  (4  90-19  Continental  Airlines 

Constitutionality  of  Regulations  (See  also  Double  Jeopardy) 90-12  Continental  .Airlines;  90-18  Continental  Airlines;  90-19  Con- 
tinental .Airlines;  90-37  Northwest  Airlines;  96-1  (.Airport  Oper- 
ator], 96-25  rSAir;  97-16  Mauna  Kea;  97-34  t;ontinental  .Air- 
lines, 98-6  Continental  .Airlines,  98-11  TWA;  99-1  Amerii  an.  99- 
12  TWA. 

Continuance  of  Hearing      90-25  C;abbert,  92-29  Haggland. 

C^orrective  Ai  tion  (See  Sanction) 
Counsel: 

Leave  to  withdraw  97-24  (iordon. 

No  right  to  assigned  i  ounsel  (See  Due  Process) 
(Credibility  of  Witnesses: 

Generally  95-25  Conquest  Helicopters;  95-26  Hereth;  97-32  Florida  Propeller. 

Bias  97-9  .Alphin 

Defer  to  AL|  determination  of  90-21    Carroll;    92-3    Park;    93-17    Metcalf;    95-26    Hereth;    97-20 

Werle;  97-30  Emerv  Worldwide  .Airlines;  97-32  Florida  Propeller; 
98-11  TWA;  98-18  C.eneral  Aviation;  99-6  Squire;  2000-3 
Warbelow's. 

Experts  (See  also  Witness)  90-27  Clabbert;  93-17  Metcalf;  96-3  .America  West  Airlines. 

Impeachment  94-4  Northwest  Aircraft  Rental. 

Reliability  of  eyewitness  identification  97-20  Werle 

De  facto  answer      92-32  Barnhill 

Delay  in  initiating  at  tion        90-21  Carroll 

Deliberative  Process  Privilege 89-6  Ameru  an  .Airlines;  90-12,  90-18  Sc  90-19  Clontinental  .Air- 
lines 

Deterrence  8'J-5  Sc  halt/;  92-10  Flight  Inlimited;  95-16  .Mulhall,  95-17  Larrj's 

Flying  Ser\i(e.  97-11  Hampton 
Disc  overv 

Deliberative  Proi  ess  Privilege   89-6  .Ameru  an  .Airlines.  90-12  90-18  it  90-19  Ointinenlal  .Airlines 

Depositions,  generally  91-54  .Alaska  .Airlines. 

Notue  of  deposition 91-54  .Alaska  .Airlines, 

Failure  to  Produc  e  90-18   Ik   90-19  Continental    Airlini-     91-17   KDS   .Aviation:   93-10 

(.(istello 

Sanction  fur  91-17  KDS  .Aviation.  91-54  .Alaska  .Airlines, 

Regarding  I  nreUted  Case  92-46  Sutton-Sautter 

Double  leopardv     95-H  (!)i,irti'r  .Airlines:  96-26  Midtown 

Due  Process 

Clenerally  89-6  .Aineni  an  .Airlines.  90-12  CContinental  .Airlines;  90-37  North- 
west .Airliiies.  96-1  [.Airport  Operator).  97-8  Pai  ific  .Av  d/b'a 
Inter  IsUnd  Helicopters,  9f^l2  TWA 

Before  finiiing  a  violation  ....: 90-27  Cabberl 

Multiple  violations  96-26  Midtown,  97-9  ,Alphin 

No  right  to  assigiieil  ,  nuiisel    97-8  Pai  ific    .Av    d/l)  a   Inter  Island   Helic  cipters;  97-9  Alphin;  99-6 

S(|iiire 
Violation  ol      89-6  ,\inerii  an   ,Airlines,  90-12  (Continental  Airlines;  90-37  North- 
west   .Airlines.   96-1    (.Airport    Operator];   97-8    Pacific     .A\     d/b/a 
Inter-lsiand  Helicopters:  98-19  Martin  &  jaworski 
FAIA 

Adversary  Adiudu  atuui  90-17  Wilson.  91-17  }s,  91-52  KDS  .Aviation,  94-17  TCI;  9,5-12  Toy- 
ota 

.Amount  of  award      95-27  Valley  .Air 

.Appeal  from  .Al.|  det  ision   95-9  Woodhouse. 

Expert  witness  fees      95-27  Valley  Air 

Final  disposition      96-22  Woodhouse. 
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Further  proceedings  91-52  KDS  Aviation. 

lurisdiction  over  appeal  92-74  Wendt:  96-22  Woodhouse. 

Late-filed  app)ication  96-22  Woodhouse. 

Other  expenses  93-29  Sweeney. 

Position  of  agency  95-27  Valley  Air. 

Prevailing  party  91-52  KDS  Aviation. 

Special  circumstances  95-18  Pacific  Sky. 

Substantial  justification   91-52  &  92-71  KDS  Aviation;  93-9  Wendt;  95-18  Pacific    Sky;  95- 

27  Valley  Air;  96-15  Valley  Air;  98-19  Martin  &  jaworski 

Supplementation  of  application  95-27  VaDey  Air. 

Evidence  (See  Proof  &  Evidence) 

Ex  Parte  Communications  93-10  Costello;  95-16  Mulhall;  95-19  Rayner. 

Expert  Witnesses  (See  Witness) 
Extension  of  Time 

By  Agreement  of  Parties   89-6  American  Airlines;  92^1  Moore  &  Sabre  Associates. 

Dismissal  by  Decisionmaker  89-7  Zenkner;  90-39  Hart. 

Good  Cause  for  89-8  Thunderbird  Accessories, 

Objection  to  89-8  Thunderbird  Accessories;  93-3  Wendt, 

Who  may  grant  90-27  Gabbert. 

Federal  Courts  92-7  West;  97-1  Midtown  Neon  Sign;  98-8  Carr;  99-12  TW.A 

Hazardous  materials  case  appeals  97-1  Midtown  Neon  Sign;  98-8  Carr;  2000-4  Ryan  International, 

Federal  Rules  of  Civil  Procedure 91-17  KDS  Aviation. 

Federal  Rules  of  Evidence  (See  also  Proof  &  Evidence): 

Admissions  96-25  USAir.  99-5  Africa  Air;  99-14  Alika  Aviation 

Evidentiary  Admissions  are  rebuttable  95-5  Africa  Air. 

Settlement  Offers  (Rule  408)   95-16  Mulhall;  96-25  L'SAir;  99-5  Africa  Air 

Exclusion  of  admission  in  settlement  offers  99-5  Africa  Air;  99-14  Alika  Aviation, 

Statements  against  interest  2000-3  Warbelow's. 

Subsequent  Remedial  Measures  96-24  Horizon;  96-25  USAir. 

Final  Oral  Argument   92-3  Park. 

Firearms  (See  Weapons) 

Ferry  Flights  95-8  Charter  Airiines. 

Filing  (See  also  Appeals;  Timeliness) 

Burden  to  provide  date  of  filing  97-11  Hampton  Air;  98-1  V.  Taylor 

Discrepancy  between  certificate  of  service  and  postmark  98-16  Blue  Ridge. 

Service  on  designated  representative  98-19  Martin  &  Jaworski. 

Flight  &  Duty  Time; 

Circumstances  beyond  crew's  control: 

Generally  95-8  Charter  Airlines. 

Foreseeability   95-8  Charter  Airlines. 

Late  freight  95-8  Charter  Airlines. 

Weather  95-8  Charter  Airiines. 

Competency  check  flights  96—4  South  Aero. 

Limitation  of  Duty  Time  95-8  Charter  Airiines;  94-4  South  .Aero. 

Limitation  of  Flight  Time  95-8  Charter  Airlines. 

"Other  commercial  flying"  95-8  Charter  .Airlines. 

Recordkeeping: 

Individual  flight  time  records  for  each  Part  135  pilot  99-7  Premier  Jets, 

Flights  94-20  Conquest  Helicopters, 

Freedom  of  Information  Act   93-10  Costello. 

Fuel  Exhaustion  95-26  Hereth. 

Guns  (See  Weapons) 

Ground  Security  Coordinator,  (See  also  Air  Carrier;  Standard  Secu-  96-16  WestAir  Commuter, 
rity  Program):  Failure  to  provide. 

transportation  of,  generally  90-37  Northwest  Airiines;  92-76  Safety  Equipment.  92-77  TCI:  94- 

19  Pony  Express;  94-28  Toyota:   94-31   SmalUng;  95-12   Toyota. 
95-16  Mulhall;  96-26  Midtown. 

Civil  Penalty,  generally  92-77  TCI;  94-28  Toyota;  94-31   Smalling;  95-16  Mulhall:  96-26 

Midtown;  98-2  Carr. 

Corrective  Action   92-77  TCI;  94-28  Toyota. 

Culpability  92-77  TCI;  94-28  Toyota;  94-31  Smalling 

Financial  hardship  95-16  Mulhall. 

Installment  plan  95-16  Mulhall. 

First-time  violation   92-77  TCI;  94-28  Toyota;  94-31  Smalling, 

Gravity  of  violation  92-77;  TCI;  94-28  Toyota;  94-31   Smalling.  92-26  Midtown:  98-2 

Carr. 

Minimum  penalty  95-16  Mulhall;  98-2  Carr, 

Number  of  violations  95-16  Mulhall;  96-26  Midtown  Neon  Sign;  98-2  Carr, 

Redundant  violations  95-16  Mulhall;  96-26  Midtown  Neon  Sign;  98-2  Carr, 

Criminal  Penalty  92-77  TCI;  94-31  Smalling. 

EAJA,  apphcability  of  94-17  TCI;  95-12  Toyota. 

Individual  violations  95-16  Mulhall. 

Judicial  review  under  49  U.S.C.  5123  97-1  Midtown  Neon  Sign;  98-8  Carr;  2000-4  Ryan  International. 

Knowingly 92-77  TCI;  94-19  Pony  Express;  94-31  Smalling. 

Specific  hazard  class  transported: 
Combustible: 
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P;.int  95-16  Mulhall 

( ^orriisiv.  f 

VVt't  Bdtterv  94-28  I'livota  Motor  Sdlej). 

Otht-r  92-77  TCI 

Explosive 

Kireworks  94-!l  Smallmg;  9H-2  Ciarr 

Fl.iriiriuihlH: 

Paint  96-26  Midtown  Neon  Sign. 

lurpunllnt!  g.S-U)  Mulhall 

Kadioadive  94-19  Ponv  Eixpress 

Hearing: 

Failure  of  party  to  atteml  98-2)  Instead  Balloon  Serviies. 

Infonnal  Conferenie  94-4  Northwest  .\ in  raft  Rental 

Initial  I>(  ision:  What  duistitutes    92-,12  Barnhill. 

Interfereme  with  irewmenibers  (.See  also  Passenger  Mis(i)ndu(t:  .As-  92-3  Park;  96-6  Ignatov,  97-12  Mayer;  98-11  TW.\.  98-12  Stout, 
saultl 

Interloi  utorv  .Apf)eal       89-6  Ameri(  an  .Airlines;  91-54  Alaska  Airlines.  93-37  Airspect;  94- 

32  Detroit  Metropolitan;  98-25  Gotbetter. 

Internal  ¥.\.\  Polu  v  ^'or  Procedures   89-6  .American  Airlines;  90-12  Continental  Airlines;  92-73  Wvatt 

lurisdiction 

After  initial  dec  ision  9()-20  Uegenhardt;  90-33  Cato;  92-32  Barnhill;  93-28  Strohl. 

.After  Order  .Assessing  Civil  Penalty   94-37  Houston;  95-19  Rayner 

.After  withdrawal  of  Lomplamt  94-39  Kirola 

$50,000  Limit  90-12  CAintinenta!  Airlines 

EAj.A  cases      92-74  Wendt,  96-22  Woodhouse 

HazMat  c  ases   92-76  Safety  Equipment 

NTSB  90-11  Thunderbird  Accessories, 

Statutory  authority   to   regulate   flights  entirely   outside   of  I' S  99-11  Evergreen  Helit;opters 
questioned 

Knowledge  of  <  one  ealed  weapon  (See  also  Weapons  Violation)  8'>-5  Sc  hultz,  90-20  Degenhardt. 
Laches  (See  Delay  in  initiating  ai  tion) 

Mailing  Rule,  generally  89-7   Zenkner;   90-3   Metz;   90-11   Thunderbird  Accessories,  90-39 

Han.  98-20  Koenig 

Does  not  extend  time  for  filing  a  recjuest  for  hearing  2000-2  Ryan  International 

Overnight  express  delivery  89-6  .American  .Airlines 

Maintenance  ISee  .Aircraft  Maintenanc  e). 

Maintenance!  Instrui  tion  93-36  Valley  Air 

Maintenance  Manual  90-11   Thunderbird  Accessories;  96-25  L'SAir. 

.Air  c  arrier  maintenanc  »■  manual     96-3  .America  West  .Airlines 

Approved  ace  epied  repairs  96-3  .America  West  .Airlines 

Manufacturers  mainlenanc  e  manual     96-3  .Amenc:a  West  Airlines;  97-31  Sanford  Air;  97-32  Florida  Pro- 
peller. 2000-3  Warbelow's 
Minimum  E()Uipmerit  List  (MEI.I  I.Si^e  .Ain  raft  .Maintenance) 

Mootness.  appeal  dismissed  as  moot  92-9  (iriffin,  94-17  TCI 

National  .Aviation  Safety  Inspec  turn  Program  (N.ASIP)    90-16  Rocky  Mountain 

National  Transport.iiiun  Safety   Hoard   .Administrator  not  bound  liy  91-12    I'errv  &  Menne;  92-49  Richardson  &  Shimp;  93-18  Westair 
NTSB  (  ase  law  Commuter 

Lack  of  lurisdic  turn  90-11  Thunderbird  Accessories;  90-17  Wilson;  92-74  Wendt. 

Notice  of  Hearing   Receipt     92-31  Eaddv 

Notic:e  of  ProposecJ  Civil  Penally 

Initiates  .Action  91-9  (Continental  .Airlines 

Signature  ot  agency  atlciriiev    93-12  Langlon. 

Withdrawal  of  90-17  Wilscm 

Operate,  generally    '. 91-12   St   91-31    Terry   «<   Menne,   93-18   Westair  Commuter;   96-17 

Fenner 

Responsibility  cjt  airi  raft  ciwner'i)[i»Tator  tor  ac  tiiins  of  pilot  96-17  Fenner.  2000-1  Gatewood. 

Responsibility   of  aire  raft   cjwner  i)t)eratnr   tor   employee  s   living  21)00-1  (iatewood. 
unairworthv  aire  raft 
Oral  .Argument  before  .Administrator  mi  afipeal: 

Decision  to  hold    92-16  Wendt, 

Instructions  lor  92-27  Wendt, 

Oder  Assessing  Cavil  Penalty: 

.Appeal  from  92-1  Costello;  95-19  Rayner. 

Timeliness  nt  rei|uest  tor  hearing  95-19  Rayner 

Withdraw, il  ot  84-4   .Met/;   90-16  Rocky   Mountain.   90-22   L'SAir.  95-19  Rayner; 

97-7  Stalling. 

Parachuting       98-3  Fedele 

Parts  Maiuilai  t;irer  Ap|)roval  (PM.AI    hailiire  lu  nhl.iin     93-19  Pacific  Sky  Supply 

Passenger  List  99-1,1  Falcon  .Air  Express 

Passenger  Misc  cmdiii  t    92-3  Park 

Assault  Battery  96-6  Ignatov  ,  97-12  Mayer,  98-1  1  TWA,  99-16  Dorfman 

Compliance  willi  T.islen  Seal  Hell  Sign  99-16  .Alika  Aviation. 

Interlerenc  e  Willi  ,1  1  revvmemlier 96-6     Ignatov;     97-12     Maver.     98-11     TW.A.     98-12     Stout;    99-16 

Dorfman 

.Smoking  92-, 17  Ciiuffnda,  9<>— 6  Squire 

Hearing  loss  ,uul   t.iilure  to  obey  instruc  tions  re    not  smok-  99-()  Scjuire, 
ing. 


Slowing  carry-on  items  97-12  Maver:  99-16, 

Penalty  (See  Sanction;  Hazardous  Materials) 

Person  93-18  Westair  Commuter, 

Prima  Facie  Case  (See  also  Proofs  Evidence)  95-26  Hereth;  96-3  America  West  Airlines, 

Proofs  Evidence  (See  also  Federal  Rules  of  Evidence): 

Admissions  99-5  Africa  Air;  2000-3  Warbelow's, 

Evidentiary  admission  is  rebuttable   99-5  Africa  .Air. 

Affirmative  Defense  92-13  Delta  .Air  Line--;  92-72  Giuffrida;  98-6  Continental  .Airlines 

Burden  of  Proof  90-26  &  90-43  Waddell;  91-3   Lewis;  91-30  Trujillo;  92-13  Delta 

Air  Lines;   92-72  Giuffrida;   93-29  Sweeney;   97-32   Florida   Pro- 
peller. 2000-3  Warbelow's 

Carcumstantial  Evidence  90-12.   90-19  &   91-9  Continental   .Airlines:   93-29   Sweenex ,   96-:-i 

America   West   .Airlines;   97-10   Alphin;   97-11    Hampton:   9"-:-i2 
Florida  Propeller;  98-6  Continental  Airlines, 
Credibility  (See  .Administrative  Law  judges;  Credibility  of  Wit- 
nesses) 

Criminal  standard  reiec;ted   91-12  Terry  &  Menne;  2000-3  Warbeiovv's, 

Closing  Arguments  (See  also  Final  Oral  Argument)  94-20  Conquest  Helicopters, 

Extra-record  material  95-26  Hereth;  96-24  Hoiizon, 

Hearsav  92-72  Giuffrida;  97-30  Emery  Worldwide  .Airlines;  98-11  TWA. 

New  evidence   94-4  Northwest  Aircraft  Rental;  96-23  Kilrain;  99-15  Blue  Ridge 

Offer  of  proof  97-32  Florida  Propeller. 

Preponderance  of  evidence  90-11  Thunderbird  Accessories;  90-12  Continental  Airlines;  91-12 

&  91-31  Terry   &  Menne;  92-72  Giuffrida;  97-30  Emery  World- 
wide Airlines:  97-31  Sanford  Air:  97-32  Florida  Propeller,  98-3 
Fedele:  98-6  Continental  Airlines;  98-11  TWA, 
Presumption   that  message  on  ATC  tape  is  received   as  trans-     91-12  Terry  &  Menne;  92^9  Richardson  &  Shimp, 
milled. 

Presumption  that  a  gun  is  deadly  or  dangerous   90-26  Waddell;  91-30  Trujillo, 

Presumption  that  owner  gave  pilot  permission  96-17  Fenner, 

Prima  facie  case  95-26  Hereth.  96-3  .America  West;  98-6  Continental  .Airlines 

Settlement  offer  95-16  Mulhall;  96-25  USAir;  99-5  Africa  Air 

Admission  as  part  of  settlement  offer  excluded  99-5  Africa  Air:  99-14  Alika  Aviation. 

Subsequent  remedial  measures  96-24  Horizon;  96-25  L'SAir, 

Substantial  evidence  92-72  Giuffrida, 

F^o  Se  Parties; 

Special  Considerations  90-11  Thunderbird  Accessories;  90-3  Metz;  95-25  Conquest 

Pro.secutorial  Discretion  89-6  American  Airlines;  90-23  Broyles;  90-38  Continental  Airlines; 

91-41  [Airport  Operator];  92^6  Sutton-Sautter.  92-73  Wvatt,  95- 
v  17  Larry's  FIving  Service, 

Administrator  does  not  review  Complainant's  decision  not  to     98-2  Carr, 
bring  action  against  anyone  but  respondent. 
Reconsideration: 

Denied  by  ALI  89-4  &  90-3  Metz. 

Granted  by  ALJ  92-32  Barnhill, 

Late  request  for  97-14  Pacific  .Aviation;  98-14  Larry's  Flying  Ser\ire:  2000-5  Blue 

Ridge, 

Petition  based  on  new  material  96-23  Kilrain, 

Repetitious  petitions  96-9  [Airport  Operator];  2000-5  Blue  Ridge, 

Stay  of  order  pending   90-31  Carroll;  90-32  Continental  .Airlines, 

Redundancy,  enhancing  safety  97-11  Hampton, 

Remanti  89-6  American  Airlines;  90-16  Rockv  Mountain;  90-24  Baver,  91- 

51  Hagwood;  91-54  Alaska  Airlines;  92-1  Costello;  92-76  Safety 
Equipment:  94-37  Houston:  2000-5  Blue  Ridge 

Repair  Station  90-11    Thunderbird    Accessories:    92-10    Flight    I'niimited:    94-2 

Woodhouse:  97-9  Alphin:  97-10  .Alphin;  97-31   Sanford  .Air;  97- 
32  Florida  Propeller:  2000-1  Gatewood. 

Reque.st  for  Hearing  94-37  Houston:  95-19  Rayner. 

Constructive  withdrawal  of  97-7  Stalling;  98-23  Instead  Balloon  Services. 

Timeliness  of  request  93-12  Langton;  95-19  Rayner;  2000-2  Ryan  international 

I'ntimely  request  for  hearing  will  be  excused  for  good  cause  94-27  Larsen;  93-12  Langton;  2000-2  Ryan  International 

Rules  of  Practice  (14  CFR  Part  13,  Subpart  G): 

Applicability  of  90-12.  90-18  &  90-19  Continental  Airlines;  91-17  KDS  Aviation 

Challenges  to   90-12.  90-18  &  90-19.  Continental   Airlines;  90-21   Carroll:  90-37 

Northwest  Airlines. 

Effect  of  Changes  in   90-21  Carroll:  90-22  L'SAir;  90-38  Continental  .Airlines. 

Initiation  of  Action  91-9  Continental  Airlines. 

Runway  incursions  92^0  Wendt;  93-18  Westair  Commuter. 

Sani:tion: 
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Ability  to  Pav  H9-5  St.hultz;  90-10  Webb;  91-3  Lewis;  91-38  Esau;  92-10  Flight 

I  nlimited;  92-32  Barnhill;  92-37  &  92-72  Giuffrida;  92-38 
Oonberg:  92—16  Sutton-Sautter;  92-51  Koblick;  93-10  Costello; 
94—4  Northwest  Aircraft  Rental:  94-20  Conquest  Helicopters;  95- 
16  Mulhall;  95-17  Lairy's  Flying  Ser\ice;  97-8  Pacific  A\  d/b/a 
Inter-Island  Helicopters;  97-11  Hampton;  97-16  Mauna  Kea;  98-4 
Larry's  Flying  Service;  98-11  TWA;  99-12  TWA;  99-15  Blue 
Ridge;  2000-3  Warbelows 
Ageni  V  poli(  V 

.\U  bound  bv   90-37  Northwest  .>\irlines;  92-46  Sutton-Sautter;  96-19  |Air  Carrier]; 

2000-3  Warbelows. 

C;hcinges  after  (  ompldint   97-7  &  97-17  Stallings. 

Statements  of  (f«,  FAA  Order  2150  3A,  Sam  lion  Guidance     90-19    Continental    Airlines;    90-23    Broyles;    90-33    Cato;    90-37 
Table,  memoranda  pertaining  tol  Northwest  Airlines.  92—46  Sutton-Sautter;  96—4  South   Aero;  96- 

19  lAir  Carrier];  96-25  CSAir 

Compliance  Disposition    97-23  Detroit  Metropolitan. 

Consistent  \  with  Prei  edciil    96-6   Ignatov;   96-26   Midtown;   97-30   Emery   Worldwide   Airlines; 

98-12  Stout;  98-18  General  Aviation. 
But  when  precedent  is  based  on  superi  eded  sanction  polii  v      96-19  |Air  Carrier]. 

Oirrective  .Ai  lion  91-18  [Airport  Operator];  91—40  (.Airport  Operator];  91—41   [Airport 

Operator);  92-5  Delta  Air  Lines;  93-18  Westair  Commuter;  94-28 
Toyota;  96-^  South  .Aero;  96-19  [.Mr  Carrier];  97-16  Mauna  Kea; 
97-23    Detroit    Metropolitan;    98-6    Continental    Airlines;    98-22 
Northwest  Airlines;  99-12  TWA;  99-14  .Mika  Aviation. 
Discovery  (See  Disi  overy) 

Factors  to  consider  89-5  Schultz;  90-23  Broyles,  90-37  Northwest  Airlines;  91-3  Lewis. 

91-18  [Airport  Operator];  91—40  [Airport  Operator];  91-41  [Air- 
port Operator];  92-10  Flight  Unlimited;  92^6  Sutton-Sautter;  92- 
51  Koblick;  94-28  Toyota;  95-11  Horizon;  96-19  |Air  Carrier];  96- 
26  Midtown;  97-16  Mauna  Kea;  98-2  Carr;  99-15  Blue  Ridge; 
2000-3  Warbelows 

First  Time  Offenders  89-5  Schultz;  92-5  Delta  Air  Lines;  92-51  Koblick. 

HazMat  (See  Hazardous  Materials) 

Inexperiente     92-10  Flight  Unlimited 

Installment  Payments  95-16  Mulhall;  95-17  Larry's  Flying  Service. 

Maintenance         95-11  Horizon;  96-3  America  West  Airlines;  97-8  Pacific  Av    d/b/a 

Inter-Island  Helicopters;  97-9  .Mphin;  97-10  Alphin,  97-11 
Hampton;  97-30  Emery  Worldwide  .Airlines;  99-14  Alika  Avia- 
tion; 2000-3  Warbelows 

Maximum  90-10  Webb;  91-53  Koller;  96-19  [Air  Carrier] 

Minimum  iHa/Mat)  95-16  Mulhall;  96-26  Midtown;  98-2  Carr 

Modified  89-5   St;hultz;  90-11   Thunderbird   Accessories;  91-38  Esau,   92-10 

Flight  Unlimited;  92-13  Delta  .Air  Lines;  92-32  Barnhill 
Partial    Dismissal    of  Complaint/Full    Sanction    (See   also   Com-     94-19  Pony  Express;  94—40  Polynesian  Airways 

plaint] 
Sane  tions  in  specific,  cases 

Failure  to  comply  with  Sec  unty  Directives  98-6  Continental  Airlines;  99-12  TW.A 

Passenger/baggage  matc;hing  98-6  Continental  Airlines;  99-12  TWA 

Passenger  Misconduc  I  97-12  Mayer;  98-12  Stout. 

Person  evading  screening  (See  also  Screening)    97-20  Werle 

Pilot  Deviation        92-8  Walkins 

Test  ob)ec:t  delec  tion  90-18  A  90-19  Continental  Airlines;  96-19  (Air  Carrier] 

Unairworthv  aire  raft       97-8  Pacific   .Av    d/b/a  Inter-Island  helicopters;  97-9  Alphin;  98-18 

Cieneral  Aviation;  99-14  .Alika  Aviation;  2000-3  Warbelows. 

Unaulhori/.ed  di  c  ess  90-19  Continental   Airlines;  90-37   Northwest  Airlines;  94-1   Delta 

Air  Lines:  98-7  LAX 

Unc^ualified  pilot    99-15  Blue  Ridge. 

Wt'apons  violdtioiis  90-23  Broyles;  90-33  Cato:  91-3  Lewis;  91-38  Esau;  92-32  Barnhill; 

92-46  Sutton-Sautter;  92-51   Koblick;  94-5  Grant;  97-7  &  97-17 
Stallings 
Screening  ot  Pcrsiuis  ,ind  Clarrx  on  Items  (See  also   Test  Object  Detec- 
tion) 

Air  carrier  failure  to  delcM  t  we.ipon  Sanction  94—44  .Americ;an  Airlines. 

Air  carrier  failure  to  niati  h  ti.ig  wilh  passenger  98-6  C^ontinental  .Airlines;  99-12  TWA 

Entering  Sterile  Are,is  90-24  Bayer:  92-58  Hoedl:  97-20  Werle.  98-20  Koenig 

Sanction  lor  mdivdiial  ev.uliiig  screening  (See  also  Sanction)  97-20  Werle.  98-20  Koenig, 

Security  Direc  tive  re    si  reening  of  c  arry-on  items  giyen  to  pas-     2000-6  Atlantic  Coast  .Aviation, 
senger  by  person  iiiikniiwii  to  the  passenger 
.Security  (See  Sc  reening  of  PtTsons.  Standard  Sec  unty  Program.  Test 
Ob|ec  t  Uetei  tiiiii.  I  luuithori/ed  .-Xi  cess,  Weapons  V'lolalicjns); 

.Agcnc  y  direc  tivcs,  VKilalion  ot    99-12  TW.A. 

(ining  f.ilsH   iiilornidtion  about  (arrying  a   weapon  or  explosive     98-24  Stevens 
on  bo.ird  .in  aire  raft 
Sealing  of  Kei  ord  97-13  Westair  Commuter;  97-28  Continental  .Airlines 


Separation  of  Functions  90-12  Continental  Airlines:  90-18  Continental  Airlines;  90-19  Con- 
tinental Airlines;  90-21  Carroll;  90-38  Continental  .Airlines;  93- 
13  Medel. 
Service  (See  also  Mailing  Rule;  Receipt): 

Date  of  when  no  certificate  of  service  2000-2  Rvan  International  ~ 

Of  NPCP  90-22  USAir;  97-20  Werle. 

OfFNPCP  93-13  Medel. 

Receipt  of  document  sent  by  mail   92-31  Eaddy;  2000-5  Blue  Ridge. 

Return  of  certified  mail  97-7  &  97-17  Stallings;  2000-5  Blue  Ridge. 

Valid  Service  92-18  Bargen;  98-19  Martin  &  laworski. 

Settlement   91-50  &  92-1  Costello;  95-16  Mulhall;  99-10  .Azteca. 

Request  for  hearing  not  withdrawn  99—10  Azteca. 

Skydiving  98-3  Fedele. 

Smoking  92-37  Giuffrida;  94-18  Luxemburg:  99-6  Squire. 

Stale  Compliant  Rule: 

If  NPCP  not  sent  97-20  Werle. 

Standard  Security  Program  (SSP); 

Compliance  with  90-12,  90-18  &  90-19  Continental  Airlines;  91-33  Delta  Air  Lines. 

91-55  Continental  Airlines;  92-13  &  94-1  Delta  Air  Lines;  96-19 
[Air  Carrier];  98-22  Northwest  Airlines;  99-1  American. 

Checkpoint  Security  Coordinator  98-22  Northwest  Airlines. 

Ground  Security  Coordinator  96-16  Westair  Communter. 

When  an  airline  is  required  to  have  a  security  program  2000-6  Atlantic  Coast  Aviation. 

Statute  of  Limitations  97-20  Werle. 

Stay  of  Orders  90-31  Carroll;  90-32  Continental  Airlines 

Pending  judicial  review  95-14  Charter  Airlines. 

Strict  Liability  89-5  Schultz;  90-27  Gabbert;  91-18  [Airport  Operator];  91-40  [Air- 
port Operator];  91-58  (Airport  Operator);  97-23  Detroit  Metropoli- 
tan; 98-7  LAX;  2000-3  Warbelows. 

Test  Object  Detection  90-12,   90-18.   90-19.   91-9  &   91-55   Continental   AiHines:   92-13 

Delta  Air  Lines;  96-19  [Air  Carrier). 

Proof  of  violation  90-18,  90-19  &  91-9  Continental  Airlines;  92-13  Delta  Air  Lines 

Sanction  90-18  &  90-19  Continental  Airlines;  96-19  [Air  Carrier], 

Timeliness  (See  also  Complaint;  Filing;  Mailing  Rule;  and  Appeals) 

Burden  to  prove  date  of  filing  97-11  Hampton  Air;  98-1  V.  Taylor. 

Of  response  to  NPCP  90-22  USAir, 

Of  complaint  : 91-51  Hagwood;  93-13  Medel;  94-7  Hereth. 

Of  initial  decision  97-31  Sanford  Air, 

Of  NPCP  92-73  Wyatt. 

Of  petition  to  reconsider 2000-5  Blue  Ridge. 

Of  reply  brief  97-11  Hampton. 

Of  request  for  hearing  93-12  Langton;  95-19  Rayner;  2000-2  Ryan  International, 

Of  EAJA  application  (See  EAJA — Final  disposition,  EAJA — Juris- 
diction) 

Unapproved  Parts  (see  also  Parts  Manufacturer  Approval)  93-19  Pacific  Sky  Supply. 

Unauthorized  Access: 

To  aircraft   -90-12  &  90-19  Continental  Airiines;  94-1  Delta  .Air  Lines 

To  Air  Operations  Area  (AOA)   90-37  Northwest  Airlines;  91-18  [.Airport  Operator];  91-40  [.Airport 

Operator];  91-58  [Airport  Operator):  94-1  Delta  Air  Lines 

Visual  Cues  Indicating  Runway,  Adequacy  of  92—40  Wendt, 

Weapons  Violations,  generally  89-5  Schultz;  90-10  Webb;  90-20  Degenhardt;  90-23  Broyles;  90-33 

Cato:  90-26  &  90-43  Waddell;  91-3  Lewis;  91-30  Trujillo;  91-38 
Esau:  91-53  Koller;  92-32  Barnhill;  92-46  Sutton-Sautter:  92-51 
Koblick;  92-59  Petek-Jackson;  94-5  Grant;  94-44  American  Air- 
lines, 

Concealed  weapon   89-5  Schultz;  92-46  Sutton-Sautter;  92-51  Koblick 

"Deadly  or  Dangerous"  90-26  &  90-43  Waddell:  91-30  Trujillo;  91-38  Esau 

First-time  Offenders  89-5  Schultz, 

Intent  to  commit  violation  89-5   Schultz:  90-20  Degenhardt:  90-23   Brovles:   90-26   Waddell: 

91-3  Lewis:  91-53  Koller. 

Knowledge  Of  Weapon  Concealment  (See  also  Knowledge)   89-5  Schultz;  90-20  Degenhardt. 

Sanction  (See  Sanction) 

Weight  and  Balance  94-40  Polynesian  .Airways, 

Passenger  list  99-13  Falcon  Air  Express. 

Witnesses  (See  also  Credibility); 

Absence  of.  Failure  to  subpoena  92-3  Park;  98-2  Carr, 

Expert  testimony  Evaluation  of  93-17  Metcalf;  94-3  Valley  Air;  94-21  Sweeney;  96-3  .America  West 

Airlines;  96-15  Valley  Air:  97-9  .Alphin;  97-32  Florida  Propeller 
Expert  witness  fees  (See  EAjA) 

REGULATIONS  (TITLE  14  CFR,  UNLESS  OTHERWISE  NOTED) 

1.1  (maintenance)  94-38  Bohan;  97-11  Hampton. 

1.1  (major  alteration)  99-5  Africa  Air, 

1,1  (major  repair)  96-3  America  West  Airiines. 

1.1  (minor  repair)  96-3  America  West  Airlines. 
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11  (nperatf)   <n-12   &   91-31    Terrv   &   Menne;   9.3-18   UV.slair  Commutpr:   96-17 

Kfnner 

11  ([jHrsun)   93-18  VVestdir  Commuter 

II  (propeller)  ; 96-1.')  Valley  Air 

13  Ifi  90-lfi   Kn(  k.\    Mountain;   90-22    T.SAir;   90-37   Northwest   Airlines; 

90-38  &  91-9  Continental  Airlines;  91-18  (Airport  Operatorl;  91- 
.t1  Hagwood.  92-1  Costello;  92-4h  Sutton-Sautter;  93-13  Medel: 
93-28  Strohl;  94-27  Larsen;  94-37  Houston;  94-31  Smalling;  95- 
19  Rayner;  96-26  Midtown  Neon  Sign;  97-1  Midtown  Neon  Sign; 
97-9  Alphin;  98-18  General  .Aviation;  2000-2  Ryan  International; 
2000-3  VVarbelows 

13  201   9(»-12  Continental  Airlines 

13.202  90—6  American  Airlines;  92-76  Safety  Equipment. 

13  203  90-12  Continental  Airlines;  90-21  Carroll;  90-38  Continental  Air- 
lines 

13  204  

13  205  90-20  Degenhardt;  91-17  KDS  .Aviation;  91-54  .Alaska  .Airlines;  92- 

32  Barnhill;  94-32  Detroit  Metropolitan;  94-39  Kirola;  95-16 
.Mulhall;  97-20  VVerle 

13.206  

1 .1  207  94-39  Kirola 

13.208  90-21  Carroll;  91-51  Hagwood;  92-73  VVvatt;  92-76  Safety  Equip- 
ment; 93-13  Medel;  93-28  Strohl;  94-7  Hereth;  97-20  VVerle;  98- 
4  Larry's. 

13  209  90-3  Metz;  90-15  Playter;  91-18  [Airport  Operatorl;  92-32  Barnhill; 

92-47    Cornwall;    92-75    Be[;k;    92-76    Safety    Equipment;    94-8 

Nunez;  94-5  Grant;  94-22  Harkins;  94-29  Sutton;  94-30  Columna; 

*  95-10   Diamond;   95-28    Atlantic    World    .Airways;   97-7   Stalling: 

97-18  Robinson;  97-33  Rawlings;  98-21  Blankson. 

13  210  92-19  C:omwall;  92-75  Beck;  92-76  Safety  Equipment;  93-7  Dunn; 

93-28  Strohl;  94-5  Grant;  94-30  Columna;  95-28  Atlantic  World 
.Airwavs;  96-17  Kenner;  97-11  Hampton,  97-18  Robinson;  97-38 
.Air  St   Thomas;  98-16  Blue  Ridge. 

13  211  89-6  American  Airlines;  89-7  Zenkner;  90-3  Metz,  90-11  Thunder- 
bird  Accessories;  90-39  Hart;  91-24  Esau;  92-1  Costello;  92-9 
C;riffin.  92-18  Bargen;  92-19  Cxirnwall;  92-57  Detroit  Metro 
Wavne  County  Airport;  92-74  Wendt;  92-76  Safety  Equipment; 
93-2  Wendt;  94-5  Grant;  94-18  Luxemburg;  94-29  Sutton;  95-12 
Toyota;  95-28  Valley  Air:  97-7  Stalling:  97-11  Hampton:  98-* 
Larry's  Flying  Service:  98-19  Martin  &  Jaworski:  98-20  Koenig; 
99-2  Oxygen  Systems:  2000-2  Ryan  International:  2000-5  Blue 
Ridge. 

i:!212  90-11    Thunderbird    .A(  ressories.    91-2    Continental    .Airlines:    99-2 

Oxygen  Systems, 

1(213  

13  214    91-3  Lewis. 

13  215    93-28  Strohl;  94-39  kirola. 

13  216       

13  217   91-17  KDS  .Aviation 

13  218   89-f)    .American    Airlines:    90-11    Thunderbird    Accessories;    90-39 

Hart,  92-9  Griffin;  92-73  VVyatI;  93-19  Pacific  Sky  Supply;  94-6 
Strohl;  94-27  Larsen:  94-37  Houston:  95-18  Rayner;  96-16 
West.Air;  96-24  Horizon:  98-20  Koenig. 

13.219  89-f)  American   Airlines;  91-2  Continental:  91-54   .Alaska  .Airlines, 

93-37  .Airspect;  94-32  Detroit  .Metro.  Wavne  County  .Airport:  98- 
25  Gotbetter 

13  220       89-fi   .American    Airlines:   90-20   Carroll:    91-8   Watts   Agricultural 

.Aviation;  91-17  KDS  Aviation:  91-54  .Alaska  Airlines;  92-16  Sut- 
lon-Sautter 

13  221     92-29  Haggland;  92-31  Eaddv:  92-52  Cullop 

13  222       92-72  Giuftrida;  96-15  Valley  .Air 

13  223  91-12  &  91-31  Terry  &  Menne.  92-72  (liuffrida;  95-26  Hereth;  96- 

15  Valley  .Air;  97-11  Hampton;  97-31  Sanford  Air;  97-32  Florida 
Propeller;  98-3  Fedele,  98-6  Continental  .Airlines;  2000-3 
Warbelow's, 

13  224      90-26    Waddell;    91-4    (Airport    Operator):    92-72    (liuffnda;    94-18 

Luxemburg:  94-28  Toyota;  95-25  Conquest;  96-17  Fenner;  97-32 
Florida  Propellt^r:  98-6  ('ontinental  .Airlines:  2000-3  Warbi4cnv's 

13  225    97-32  Florida  Propeller 

13  226  

13  227       90-21  Carroll:  95-26  Hereth 

!:i  228       92-3  Park 

1,1  229     

i:i  230  92-19  Cornwall;  95-26  Hereth;  96-24  Horizon, 

1  !  231   92-3  Park 
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13.232  89-5  Schultz;  90-20  Degenhardt;  92-1  Costello;  92-18  Bargen;  92- 

32  Barnhill;  93-28  Strohl;  94-28  Toyota:  95-12  tovota:  95-16 
Mulhall;  96-6  Ignatov;  98-18  General  Aviation, 

13.233  89-1  Gressani:  89-4  Metz;  89-5  Schultz;  89-7  Zenkner:  89-8  Thun- 

derbird Accessories;  90-3  Metz;  90-11  Thunderbird  Accessories: 
90-19  Continental  Airlines;  90-20  Degenhardt;  90-25  &  90-27 
Gabbert;  90-35  P.  Adams;  90-19  Continental  .Airlines;  90-39  Hart; 
91-2  Continental  Airlines;  91-3  Lewis;  91-7  Pardue;  91-8  Watts 
Agricultural  Aviation:  91-10  Graham;  91-11  Continental  Airlines: 
91-12  Bargen;  91-24  Esau;  91-26  Britt  Airways;  91-31  Terry  & 
Menne;  91-32  Bargen:  91-43  &  91-44  Delta;  91^5  Park:  91-^6 
Delta;  91-47  Delta;  91-48  Wendt;  91-52  KDS  Aviation;  91-53 
KoUer;  92-1  Costello;  92-3  Park;  92-7  West;  92-11  Alilin:  92-15 
Dillman:  92-16  Wendt;  92-18  Bargen;  92-19  Cornwall:  92-27 
Wendt;  92-32  Barnhill:  92-34  Carrell;  92-35  Bay  Land  Aviation: 
92-36  Southwest  Airlines;  92-39  Beck;  92-45  O'Brien;  92-52 
Beck;  92-56  Montauk  Caribbean  A.irwavs;  92-57  Detroit  Metro. 
Wayne  Co.  Airport;  92-67  USAir;  92-69  McCabe;  92-72  Giuffrida 
92-74  Wendt;  92-78  TWA;  93-5  Wendt;  93-6  Westair  Commuter 
93-7  Dunn;  93-8  Nunez.  93-19  Pacific  Sky  Supply;  93-23  .Allen 
93-27  Simmons;  93-28  Strohl:  93-31  Allen;  93-32  .Nunez:  94-9 
B&G  Instruments;  94-10  Boyle;  94-12  Bartusiak;  94-15  Columna; 
94-18  Luxemburg;  94-23  Perez;  94-24  Page;  94-26  French  Air- 
craft: 94-28  toyota;  95-2  Meronek:  95-9  Woodhouse:  95-13 
-^  Kilrain;   95-23   Atlantic  World   .Airways;   95-25   Conquest:   95-26 

Hereth;  96-1  [Airport  Operator:  96-2  Skydiving  Center:  97-1  Mid- 
town  Neon  Sign;  97-2  Sanford  Air.  97-7  Stalling:  97-22  Sanford 
Air;  97-24  Gordon  Air;  97-31  Sanford  Air.  97-33  Rawlings:  97-38 
Air  St.  Thomas;  98^  Larry's  Flying  Service:  98-3  Fedele:  Conti- 
nental Airlines  98-6:  L.AX  98-7;  98-10  Rawlings;  98-15  Squire: 
98-18  General  Aviation;  98-19  Martin  &  laworski.  98-20  Koenig: 
99-2  Oxygen  System's;  99-11  Evergreen  Helicopters 

13.234  90-19  Continental  .Airlines,  90-31   Carroll:  90-32  &   90-38  Conti- 

nental Airlines;  91— J  [.Airport  Operator];  95-12  Tovota:  96-9  (.Air- 
port Operator];  96-23  Kilrain;  2000-5  Blue  Ridge 

13.235  90-11  Thunderbird  .Accessories;  90-12  Continental  .Airlines.  90-15 

Playler;  90-17  Wilson:  92-7  West 

Part  14  92-74  &  93-2  Wendt:  95-18  Pacific  Skv  Supply. 

14.01   91-17  &  92-71  KDS  Aviation. 

14.04  91-17.  91-52  &  92-71  KDS  .Aviation.  93-10  Costello,  95-27  Valley 

Air. 

14.05  90-17  Wilson. 

14.12  95-27  Valley  Air. 

14.20  91-52  KDS  Aviation:  96-22  Woodhouse. 

14.22  93-29  Sweeney. 

14.23  98-19  Martin  &  laworski. 

14.26  91-52  KDS  Aviation;  95-27  Valley  Air. 

14.28  95-9  Woodhouse. 

21.181   96-25  USAir. 

21.303  93-19  Pacific  Sky  Supply;  95-18  Pacific  Sky  Supply. 

25.787  97-30  Emery  Worldwide  .Airlines. 

25.855  92-37  Giuffrda;  97-30  Emergy  Worldwide  Airlines. 

39.3  92-10  Flight  Unlimited;  94-4  Northwest  Aircraft  Rental. 

43.3  92-73  Wyatt;  97-31   Sanford  Air:  98-18  General  .Aviation:  2000-1 

Gatewood. 

43.5  96-18  Kilrain;  97-31  Sanford  Air. 

43.9  91-8  Watts  Agricultural  Aviation:  97-31  Sanford  Air:  98-4  Larry's 

Flying  Service. 

43.13  90-11  Thunderbird  Accessories;  94-3  Valley  .Air:  94-38  Bohan:  96- 

3    America    West    Airlines;    96-25    USAir;    97-9    Alphin;    97-10 

Alphin;  97-30  Emery  Worldwide  Airlines;  97-31  Sanford  .Air:  97- 

32  Florida  Propeller. 
43.15  90-25   &   90-27  Gabbert;   91-8   Watts   Agricultural   Aviation:   94-2 

Woodhouse;  96-18  Kilrain. 

61.3  99-11  Evergreen  Helicopters. 

65.15 92-73  Wyatt. 

65.81  2000-1  Gatewood. 

65.92  92-73  Wyatt. 

91.7  97-8  Pacific  .Av.  d/b/a/  Inter-Island  Helicopters;  97-16  Mauna  Kea; 

98-18  General  Aviation;  99-5  Africa  Air;  2000-1  Gatewood: 
2000-3  Warbelow's, 

91.8  (91,11  as  of  8/18/90)  92-3  Park. 
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m  <)  (<)1   1  !  as  of  H/lH/'tO)    90-1,5  Plavter;  91-12  &  91-31  Terrv  &  Menne;  92-8  VVatkins:  92-10 

VVi-ndt.  92-48  USAir;  92-J9  Rii.hanison  &  Shimp;  92-47  C.iirii- 
wall;  92-70  I  SAir;  93-9  VVendt;  93-17  Metcalf:  93-18  VVestair 
C.'ommutfr:  93-29  Sweenev;  94-29  .Sutton;  95-2h  Hereth:  96-17 
Kcniier 

91  1  1   9h-(i  Ignalov.  97-12  Mayer;  98-12  Stout;  99-lH  Dorfnian 

91  29  (<)1  7  .IS  of  «'lH/90)    91-8    Watts    Agruultural    .-Xvidtioti;    92-10    Flight    rnlimited;    94-4 

.Northwest  .\iri:raft  Rental, 

91,6.5  (91   1 1  1  as  of  8/1H/90)   91-29  Sweenev;  94-21  Sweeney. 

91  67  (91  113  asof  H/lH/90)    91-29  Sweeney 

91  71   97-11  Hampton 

91  7.5  (91   123  as  of  8/18/90)    91-12  &  91-31  Terry  &  Menne;  92-8  VVatkins;  92-40  VVendt;  92-49 

Richardson  &  Shimp;  93-9  VVendt. 

91  79  (91  119  a.s  of  8/18/90]   90-15  Plavter;  92-47  Cornwall;  93-17  Metcalf. 

91,87  (91  129  as  of  8/18/90)   91-12  «<  91-31  Terry  &  Menne;  92-8  VVatkins. 

91  103  95-26  Hereth 

91.111  96-1 7  Fenner. 

91.113  96-17  Fenner. 

91.151    95-26  Hereth, 

91  173  (91  417  as  of  8/18/90)   91-8  Watts  Agricultural  Aviation. 

91  203  99-5  Africa  Air. 

91  205  98-18  General  Aviation, 

91213       97-1 1  Hampton, 

91,403  97-8  Pat.ific  Av    d/b/a  Inter-Island  Helicopters;  97-31  Sanford  .Air 

91  405  97-16  Mauna  Kea;  98^  Larry's  Flying  Senice;  98-18  General  Avia- 
tion; 99-5  Africa  Air;  2000-1  Gatewood 

91  407  98^  Larry's  Flying  Service;  99-5  Africa  Air;  2000-1  Gatewood. 

91.417  98-18  {;eneral  Aviation. 

91  517  98-12  Stout 

91  703  94-29  Sutton 

105  29  98-3  Fedele;  98-19  Martin  *  jaworski 

107  1  90-19  Continental  Airlines;  90-20  Degenhardt,  91^  [Airport  Oper- 
ator); 91-58  [Airport  Operator);  98-7  LAX. 

107  9  98-7  LAX 

107  13  90-12  8r  90-19  Continental  .Airlines;  91-4  [Airport  Operator),  91-18 

[.Airport  C;)perator|;  91^0  [Airport  Operator);  91—41  [Airport  Oper- 
ator); 91-58  [Airport  Operator];  96-1  [Airport  Operator];  97-23 
Detroit  Metropolitan;  98-7  L.\X 

107.20  90-24  Baver.  92-58  Hoedl;  97-20  Werle;  98-20  Koenig 

107.21  89-5  Si  hultz.  90-10  Webb;  90-22  Degenhardt;  90-23  Broyles,  90-26 

A  90-43  Waddell,  90-33  Cato,  90-39  Hart;  91-3  Lewis;  91-10 
Graham.  91-30  Truiillo.  91-38  Esau;  91-53  KoUer;  92-32 
BarnhiU.  92-38  Cronberg;  92-46  Sutton-Sautter;  92-51  Koblick; 
92-59  Petek-Iack.son;  94-5  Grant.  94-31  Smalling;  97-7  Stalling 

107  25  94-30  Columna 

108  5  90-12.  9()-lH,  90-19.  91-2  &  91-9  Continental  .Airlines;  91-33  Delta 

•Air  Lines.  91-54  .Alaska  .Airlines.  91-55  Continental  .Airlines.  92- 
13  &  94-1  Delta  .Air  Lines,  94-44  .American  .Airlines;  96-16 
VVest.Air;  96-19  (.Air  Cdmer].  98-22  Northwest  .Airlines;  99-1 
.American,  99-12  TVV.A.  2000-6  .Atlantic  Coast  .Aviation 

108  7  90-18  St  90-19  Continental  .Airlines;  99-1  American 

108  9  98-22  Northwest  Airlines 

108  10  9<>-lR  West.Air 

1(18  11  90-23  Brovles,  90-26  Waddell.  91-3  Lewis,  92-46  Sutton-Sautter; 

94-44  .Ameru  an  .Airlines 

108  1  !         90-12  i4  90-19  Continental  .Airlines;  90-37  Northwest  .Airlines 

tOH  18  98-+1  Continental  .Airlines;  99-12  TWA.  2000-6  Atlantic  Coast  .Avia- 
tion 

121  in      g&-18  C;ontinental  .Airlines 

121  1.53  92-48  8t  92-70  I'SAir;  95-11  Horizon.  96-3  .Amenca  West  Airlines, 

96-24  Hori/on.  96-25  ISAir;  97-21  Delta;  97-30  Emery  World- 
wide .Airlines. 

121  22  1       9~    30  tinerv  Worldwide  .Airlines 

121   ii:'      92-37  (Wuffrida.  94-18  Luxemburg,  9<>-6  Squire;  99-16  Dorfman 

121  318       92-37  (;iuffrida 

121   167     90-12  C:ontmental  .Airlines;  96-25  I'S.Air 

121  571      92-37  (auffrida 

121  575      98-11  TWA 

121  577      98-11  TWA 

121  589      97-12  Mayer 

121  628     95-11  Horizon.  97-21  Delta;  97-30  Emery  Worldwide  Airlines. 

121  H9:i  9'»-13  Falcon  Air  Express 

121  697  99-l,i  Falcon  Air  Express. 

135  1 95-8  C;harter  .Airlines;  95-25  Conquest. 

135  3  9'»-15  Blue  Ridge;  2000-5  Blue  Ridge. 
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^^■''■5  94-3  Valley  Air;  94-20  Conquest  Helicopters:  95-25  Conquest;  95- 

27  Valley  .Air,  96-15  Valley  .Air. 

13^-25  92-10  Flight  Unlimited;  94-3  Valle\   Air:  95-27  \'dlle\   Air.  96-15 

Valley  Air;  2000-3  Warbelovvs 

^■'^'''■63  94-40  Polynesian  .Airways;  95-17  Larry's  Flying  Serviie;  95-28  .At- 
lantic; 96-^  South  .Aero;  99-7  Premier  Jets. 

135.87  90-21  Carroll. 

^35. 95  95-17  Larry's  Flying  Service;  99-15  Blue  Ridge;  2000-5  Blue  Ridgt 

135.179  97-11  Hampton:  2000-3  Warbelow's, 

135.185  94-40  Polynesian  .Airways, 

135,234  99-15  Blue  Ridge. 

135.243  99-11  Evergreen  Helicopters;  99-15  Blue  Ridge;  2000-5  Blue  Ridge 

135.263  95-9  Charter  Airlines;  96-4  South  Aero, 

135.267  95-8  Charter  Airlines;  95-17   Larry's  Flying   Service:   96-4   South 

Aero. 

135-293  95-17  Larry's  Flying  Service;  96-^  South  Aero.  99-15  Blue  Ridge: 

2000-5  Blue  Ridge. 

135.299  99-15  Blue  Ridge;  2000-5  Blue  Ridge, 

135.343  95-17  Larry's  Flying  Service;  99-15  Blue  Ridge:  2000-5  Blue  Ridge 

135.411  97-11  Hampton. 

135.413  94-3  Valley  Air:  96-15  Valley  Air:  97-8  Pacific  Av  d,''b/a  Inter-Is- 
land Helicopters;  97-16  Mauna  Kea;  99-14  Alika  Aviation 

135.421  93-36  Valley  Air:  94-3  Valley  Air:  96-15  Valley  Air;  99-14  Alika 

Aviation. 

135.437  94-3  Valley  Air;  96-15  Valley  Air. 

141,101  98-18  General  Aviation. 

145.1  97-10  Alphin. 

145.3  97-10  Alphin. 

145.25  97-10  Alphin. 

145.45  97-10  Alphin. 

145.47  97-10  Alphin. 

145.49  97-10  Alphin. 

145.51   2000-1  Gatewood. 

145.53  90-11  Thunderbird  Accessories. 

145-57  94-2  Woodhouse;  97-9  Alphin;  97-32  Florida  Propeller 

145.61  90-11  Thunderbird  Accessories. 

1^1   90-12  &  90-19  Continental  Airlines;  90-37  Northwest  Airlines:  98- 

6  Continental  Airlines:  99-12  TWA. 

298,1   92-10  Flight  Unlimited. 

302.8  90-22  USAir, 

49  CFR 

1-47  92-76  Safety  Equipment, 

171  et  seq  95-10  Diamond. 

I^''^  92-77   TCI;   94-28  Toyota;   94-31    Smailmg:   95-16  Mulhall;   96-26 

Midtown;  98-2  Carr. 

171,8  92-77  TCI, 

172.101   92-77  TCI;  94-28  Toyota;  94-31  Smalling;  96-26  Midtown 

172.200  92-77   TCI:    94-28   Toyota;    95-16   Mulhall:    96-26   Midtown,    98-2 

Carr, 

172  202  92-77   TCI:   94-28   Toyota;   94-31    Smalling;   95-16   .Mulhall.   98-2 

Carr. 

172.203  94-28  Toyota. 

l''2-204  92-77  TCI;   94-28   Toyota.   94-31    Smalling;   95-16   .Mulhall:   98-2 

Carr. 

172  300  94_3i  Smalling;  95-16  Mulhall,  96-26  Midtown.  98-2  Carr. 

172.301   94_3i  Smalling;  95-16  Mulhall;  98-2  Carr. 

172-304  92-77  TCI;  94-31  Smalling;  95-16  Mulhall:  98-2  Carr. 

172-400  92-77   TCI:    94-28   Toyota:   94-31    Smalling;   95-16   Mulhall:    98-2 

Carr. 

172.402  94_28  Toyota, 

172.406  92-77  TCI. 

1^3.1   92-77   TCI,    94-28   Toyota:    94-31    Smalling:    95-16   Mulhall;   98-2 

Carr. 

173-3  94-28  Toyota;  94-31  Smalling:  98-2  Carr. 

173.6  94-28  Toyota. 

173.22(3)  94_28  Toyota;  94-31  Smalling  98-2  Carr. 

173.24  94-28  Toyota:  95-16  Mulhall. 

173.25  94-28  Toyota. 

173.27  92-77  TCi. 

173.62  98-2  Carr. 

173-115  92-77  TCI. 

173.240  92-77  TCI. 

173.243  94-28  Toyota. 

173.260  94-28  Toyota. 
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173  266  94-28  Tovola;  94-^1  Smalling. 

175  2S  94- :n  .Smalling 

Itjl  5  97-l,i  Westair  Commuter 

\H\  7  97-11  Westdir  Commuter. 

H2\.30     'Z'ZZ'Z 92-73  Wvatt 

aZl.M  90-21  Carroll. 

STATUTES 

r.  U.S.C.r 

504  90-17  Wilson;  91-17  &  92-71   KD.S  .Aviation:  92-74.  93-2  &  93-9 

Wendt;  9.3-29  Sweeney.  94-17  TCI;  95-27  Valley  .Air;  96-22 
VVoodhouse;  98-19  Martin  &  Jaworski. 

552  90-12.  90-18  &  90-19  Continental  Airlines;  93-10  Costello. 

554  90-18  Continental  Airlines;  90-21  Carroll;  95-12  Toyota. 

556  90-21  Carroll;  91-.'i4  Ala.ska  Airlines. 

557  ''''"""".!..! 90-20  Degenhardt;  90-21  Carroll;  90-37  Northwest  Airlines;  94-28 

Toyota 

70,5  95-14  Charter  Airlines. 

5332  95-27  Valley  Air. 

11  U.S.C. 

362  91-2  Continental  Airlines. 

28  U.S.C: 

2412  93-10  Costello;  96-22  VVoodhouse. 

2462  90-21  Carroll. 

49  U.S.C: 

5123  95-16  Mulhall;  96-26  &  97-1  Midtown  Neon  Sign;  98-2  Carr. 

40102  96-17  Fenner 

41706  99-6  Squire. 

44701  9fi-6  Ignatov;  96-17  Fenner.  99-12  TWA;  2000-3  Warbelow's. 

44704  96-3  .America  West  Airlines;  96-15  Valley  Air. 

4fill0  96-22  VVoodhouse:  97-1  Midtown  Neon  Sign. 

46301    ''Z'.. ..'..'. 97-1   Midtown  Neon  Sign;  97-16  Mauna  Kea;  97-20  VVerle:  99-15 

Blue  Ridge;  2000-3  Warbelows, 

46)02  98-24  Stevens 

4630  )  97-7  Stalling. 

49  U.S.C.  App.: 

1301(311  (operate)    93-18  Westair  Commuter 

(32)  (persoiij    93-18  Westair  Commuter 

1356  90-18  &  90-19,  91-2  Continental  Airlines 

i;)57  90-18,  90-19  k  91-2  Continental  .Airlines,  91-41  [Airport  Operator]; 

91-58  [.Airport  Operator). 

1421  92-10  Flight  Unlimited;  92-48  USAir;  92-70  USAir;  9.3-9  Wendt. 

14JM    „ 92-73  Wvatt 

14-1      „ 8<*-5  S(.hultz;  90-10  Webb.  90-20  Degenhardt;  90-12.  90-18  &  90- 

19  Continental  Airlines.  90-23  Broyles;  90-26  &  90-^3  Waddell; 
90-33  Cato:  90-37  Northwest  Airlines;  90-39  Hart:  91-2  Conti- 
nental .Airlines.  91-3  Lewis.  91-18  (Airport  Operator];  91-53 
Kuller;  92-5  Delta  Air  Lines.  92-10  Flight  Unlimited;  92-46  Sut- 
tonSautter.  92-51  Koblu.k.  92-74  Wendt;  92-76  Safety  Equip- 
ment. 94-20  Conquest  Helicopters.  94—40  Polynesian  Airways; 
96-6  Ignatov.  97-7  Stalling 

1472  9t)— ti  Ignatov 

1475    ' 90-20  Degenhardt,  90-12  Continental  Airlines,  90-18,  90-19  &  91-1 

Continental  .Airlines.  91-3  Lewis.  91-18  [Airport  Operator];  94-40 
Polvnesian  .Airways, 

I486  90-21  Carroll:  96-22  Woodhouse 

lri09 92-77  TCI.  94-19  Pony  Express:  94-28  Toyota;  94-31  Smalling;  95- 

12  Toyota. 


Commercial  Reporting  Services  of  the 
Administrator's  Civil  Penalty  Decisions 
and  Orders 

1 ,  (^omnwrcial  Publuations:  The 
Admini.strator's  d»'i:isions  and  orders  in 
civil  penalty  case.s  are  available  in  the 
following?  commercial  publications: 

Civil  Pfnaltv  Cases  Digest  Service, 
published  by  Hawkins  Publishing 
Company,  Inc..  P X)  Box  480.  Mayo.  MD 
21106. (410)  798-1677; 

Federal  Aviation  Decisions,  C;lark 
Boardman  Clailaghan,  a  subsidiary  of 


West  Information  Publishing  Company. 
SO  Broad  Street  East.  Rochester.  NY 
14694. 1-800-221-9428 

2.  CD-ROM  The  Administrator's 
orders  and  decisions  are  available  on 
CD-ROM  through  Aeroflight 
Publications,  PCI  Box  854,  433  Main 
Street.  Gruver,  TX  79040.  (806)  733- 
2483 

3.  OnUne  Services  The 
Administrator's  decisions  and  orders  in 
civil  penalty  cases  are  available  through 
the  following  on-line  services: 


•  Westlaw  (the  Database  ID  is 
FTRAN-FAA). 

•  LEXIS  (Transportation  (TRANS) 
Library.  FAA  file.]. 

•  CompuServe. 

•  FedWorld. 

Docket 

The  FAA  Hearing  Docket  is  located  at 
FAA  Headquarters,  800  Independence 
Avenue.  SW.,  Room  926A,  Washington, 
DC  20591  (tel.  no.  202-267-3641.)  The 
clerk  of  the  FAA  Hearing  Docket  is  Ms. 
Stephanie  McClain.  All  documents  that 
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are  required  to  be  filed  in  civil  penalty 
proceedings  must  be  filed  with  the  FAA 
Hearing  Docket  Clerk  at  the  FAA 
Hearing  Docket.  (See  14  CFR  13.210.) 
Materials  contained  in  the  dockets  of 
any  case  not  containing  sensitive 
security  information  (protected  by  14 
CFR  Part  191)  may  be  viewed  at  the 
FAA  Hearing  Docket. 

In  addition,  materials  filed  in  the  FAA 
Hearing  Docket  in  non-security  cases  in 
which  the  complaints  were  filed  on  or 
after  December  1, 1997,  are  available  for 
inspection  at  the  Department  of 
Transportation  Docket,  located  at  400 
7th  Street,  SW.,  Room  PL-401, 
Washington,  DC  20590  (tel.  no.  202- 
366-9329).  While  the  originals  will  be 
retained  in  the  FAA  Hearing  Docket,  the 
DOT  Docket  will  scan  copies  of 
documents  in  non-security  cases  in 
which  the  complaint  was  fded  after 
December  1,  1997,  into  their  computer 
database.  Individuals  who  have  access 
to  the  Internet  can  view  the  materials  in 
these  dockets  using  the  following 
Internet  address:  http://dms.dot.gov. 

FAA  Offices 

The  Administrator's  decisions  and 
orders,  indexes,  and  digests  are 
available  for  public  inspection  and 
copying  at  the  following  location  in 
FAA  headquarters: 

FAA  Hearing  Docket,  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW.,  Room 
926A,  Washington,  DC  20591;  (202) 
267-3641. 

These  materials  are  also  available  at 
all  FAA  regional  and  center  legal  offices 
at  the  following  locations: 
Office  of  the  Regional  Counsel  for  the 
Aeronautical  Center  (AMC-7),  Mike 
Monroney  Aeronautical  Center,  6500 
South  MacArthur  Blvd.,  Oklahoma 
City,  OK  73169;  (405)  954-3296. 
Office  of  the  Regional  Counsel  for  the 
Alaskan  Region  (AAL-7),  Alaskan 
Region  Headquarters,  222  West  7th 
Avenue,  Anchorage.  AL  99513;  (907) 
271-5269. 
Office  of  the  Regional  Counsel  for  the 
Central  Region  (ACE-7),  Central 
Region  Headquarters.  601  East  12th 
Street,  Federal  Building,  Kansas  City, 
MO  64106;  (816)  426-5446. 
Office  of  the  Regional  Counsel  for  the 
Eastern  Region  (AEA-7),  1  Aviation 
Plaza,  159-30  Rockaway  Blvd., 
Springfield  Gardens,  NY  11434;  (718) 
553-3285. 
Office  of  the  Regional  Counsel  for  the 
Great  Lakes  Region  (AGL-7),  Great 
Lakes  Region  Headquarters,  O'Hare 
Lake  Office  Center,  2300  East  Devon 
Avenue.  Suite  419,  Des  Plaines,  IL 
60018;  (847)  294-7085. 


Office  of  the  Regional  Counsel  for  the 
New  England  Region  (ANE-7).  New 
England  Region  Headquarters,  12  New 
England  Executive  Park,  Room  401, 
Burlington,  MA  01803;  (781)  238- 
7040. 

Office  of  the  Regional  Counsel  for  the 
Northwest  Mountain  Region  (ANM- 
7).  Northwest  Mountain  Region 
Headquarters,  1601  Lind  Avenue.  SW, 
Renton,  WA  98055;  (425)  227-2007. 

Office  of  the  Regional  Counsel  for  the 
Southern  Region  (ASO-7),  Southern 
Region  Headquarters,  1701  Columbia 
Avenue,  College  Park,  GA  30337; 
(404)  305-5200.. 

Office  of  the  Regional  Counsel  for  the 
Southwest  Region  {ASW-7), 
Southwest  Region  Headquarters,  2601 
Meacham  Blvd.,  Fort  Worth,  TX 
76137; (817)  222-5064. 

Office  of  the  Regional  Counsel  for  the 
Technical  Center  (ACT-7),  William  J. 
Hughes  Technical  Center,  Atlanta  City 
International  Airport,  Atlantic  City, 
N)  08405;  (609)  485-7088. 

Office  of  the  Regional  Counsel  for  the 
Western-Pacific  Region  {AWP-7). 
Western-Pacific  Region  Headquarters, 
15000  Aviation  Boulevard, 
Hawrthome,  CA  90261;  (310)  725- 
7100. 

Issued  in  Washington,  DC  on  Mav  24th, 
2000. 

lames  S.  Oillman, 

Assistant  Chief  Counsel  for  Litigaiton . 
IFR  Doc.  00-14048  Filed  6-6-00:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
[Summary  Notice  No.  PE-2000-20] 

Petitions  for  Exemption;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  issued 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  (14  CFR  Part  11),  this 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  the  Federal  Aviation 
Regulations  (14  CFR  Chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of,  and 
participation  in,  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 


of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary- 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 
DATES:  Comments  on  petitions  received 
must  identify'  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  Jime  27.  2000. 
ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Administration.  Office  of  the 
Chief  Counsel,  Attn:  Rule  Docket  (AGC- 

200),  Petition  Docket  No. ,  800 

Independence  Avenue.  SW.. 
Washington,  D.C.  20591. 

Comments  may  also  be  sent 
electronically  to  the  following  internet 
address:  9-NPRM-cmts@faa.gov. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatorx*  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-200).  Room  915G. 
FAA  Headquarters  Building  (FOB  lOA). 
800  Independence  Avenue.  SW.. 
Washington.  DC  20591;  telephone  (202) 
267-3132. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cherie  Jack  (202)  267-7271,  Forest 
Rawls  (202)  267-8033,  or  Vanessa 
Wilkins  (202)  267-8029  Office  of 
Rulemaking  (ARM-1).  Federal  Aviation 
Administration.  800  Independence 
Avenue,  SW.,  Washington.  DC  20591. 

This  notice  is  published  pursuant  to 
paragraphs  (c),  (e).  and  (g)  of  §  1 1 .27  of 
Part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  11). 

Issued  in  Washington.  DC.  on  lune  1.  2000. 
Donald  P.  Byrne. 

Assistant  Chief  Counsel  for  Regulations. 

Petitions  for  Exemption 

Docket  No:  30010. 

Petitioner:  Avcon  Industries.  Inc. 

Section  of  the  FAR  Affected:  14  CFR 
25.857(e)(4J. 

Description  of  Relief  Sought:  To 
certify-  Learjet  Model  20  and  30  series 
airplanes,  to  be  modified  for  the  carriage 
of  cargo  as  Class  E  compartments  (an 
STC  project),  without  meeting  the 
requirements  to  exclude  hazardous 
quantities  of  smoke,  flames  or  noxious 
gases  from  the  flightcrew  compartment. 

Docket  No.:  30022. 

Petitioner:  Midway  Airlines. 

Section  of  the  FAR  Affected:  14  CFR 
25.858  and  121.314(c).  ' 

Description  of  Relief  Sought:  To  allow 
operation,  until  Jime  30.  2001.  of  two 
Fokker  Model  F28-0100  airplanes 
beyond  the  cargo  compartment 
modification  deadline  of  March  19. 
2001. 

DocAref  No.;  30023. 
Petitioner:  Lufthansa  Technik. 
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Section  of  the  FAR  Affected:  14  C:FR 
25.562.  25.785(b).  25.785(h)(2), 
25.785(j),  25.183(e).  and  25.85,3(d). 

Description  of  Relief  Sou f^ht:  Tn 
permit  an  executive  interior  to  be 
in.stalled  for  "private,  not-for-hire"  use 
on  a  Boeing  Model  777-200  airplane. 

Docket  So    30052. 

Petitioner:  Airbus  Industrie. 

Section  of  the  FAR  Affected:  14  CFR 
21.183(0,  25.2(b).  25.807(f)(4),  and 
121.310(m). 

Description  of  Relief  Sought:  To 
permit  a  distance  between  exit  door 
pairs  2  and  3  in  excess  of  60  feet  for  the 
A34(>-600  airplane. 

IFR  Uoc   00-14157  Kil«(i  b-S-00;  8.4S  diiil 
BHXINQ  COM  M10-13-4I 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Admlnlatratlon 
[Sumnuiry  Notice  No.  PE-200a-21] 

Patltlons  for  Examptlon;  Summary  of 
Patltlorts  Racalved;  Dispositions  of 
Petitions  Issued 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 


SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  (14  CFR  Part  11),  this 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  the  Federal  Aviation 
Regulations  (14  CFR  Chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of,  and 
participation  in,  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summarv' 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 
DATES:  Comments  on  petitions  received 
must  identify'  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  June  27,  2000. 
ADDRESSES:  Send  comments  on  any 
application  in  triplicate  to:  Federal 
Aviation  Administration.  Office  of  the 
Chief  Counsel.  Attn:  Rule  Docket  (AGC- 
200),  Petition  Docket  No.  ,  800 

Independence  Avenue.  SVV  , 
Washington.  DC.  20591. 

Comments  may  also  be  sent 
electronically  to  the  following  internet 
address:  9-NPRM-c:mts@faa.gov. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 


filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-200).  Room  915G. 
FAA  Headquarters  Building  (FOB  lOA). 
800  Independence  Avenue.  SVV.. 
Washington.  DC.  20591:  telephone 
(202) 267-3132. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cherie  Jack  (202)  267-7271,  Forest 
Rawls  (202)  267-8033,  or  Vanessa 
Wilkins  (202)  267-8029  Office  of 
Rulemaking  (ARM-1).  Federal  Aviation 
Administration.  800  Independence 
Avenue.  SW..  Washington.  DC  20591. 
This  notice  is  published  pursuant  to 
paragraphs  (c).  (e).  and  (g)  of  §  11.27  of 
Part  1 1  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  11). 

Issued  in  Washington,  DC,  on  June  1,  2000 
Donald  P.  Byrne, 

Assistant  Chief  Counsel  for  Regulations. 

Petitions  for  Exemption 

ZJocJcef  No.  29974. 

Petitioner:  Mr.  Joseph  E.  Fisher. 

SecUon  of  the  FAR  Affected:  14  CFR 
121  574  and  135.91. 

Description  of  Relief  Sought:  To 
permit  the  operator  of  an  aircraft  on 
which  Mr.  Fisher  is  traveling  to  allow 
Mr.  Fisher  to  furnish,  carry,  and  operate 
onboard  its  aircraft  certain  oxygen 
storage,  generating,  and  dispensing 
equipment  for  Mr.  Fisher's  medical  use 
while  being  carried  as  a  passenger. 

DocJtef  No.  30023. 

Petitioner:  Lufthansa  Technik. 

Section  of  the  FAR  Affected:  14  CFR 
25.562.  25.785(b).  25.785(h)(2), 
25.785(j),  25  813(e),  and  25.853(d). 

Description  of  Relief  Sought:  To  allow 
an  executive  interior  to  be  installed  for 
"private,  not-for-hire  "  use  on  a  Boeing 
Model  777-200  airplane. 

Dispositions  of  Petitions 

DocJcef  No.  29459. 

Petitioner:  Laurel  Oaks  Career 
Development  Campus 

Section  of  the  FAR  Affected:  14  CFR 
65.17(a).  65.19(b).  and  65.75(a)  and  (b). 

Description  of  Relief  Sough  tl 
Disposition:  To  permit  Laurel  Oaks  CDC 
to  (1)  administer  the  FAA  oral  and 
practical  mechanic  tests  to  students  at 
times  and  places  identified  in  Laurel 
Oaks  CDCs  FAA-approved  AMT 
Policies.  Procedures,  and  Curriculum 
handbook;  (2)  Conduct  oral  and 
practical  mechanic  tests  as  an  integral 
part  of  the  education  process  rather  than 
upon  students'  successful  completion  of 
the  mechanic  written  tests:  (3)  Approve 
students  for  retesting  within  30  days 
after  failure  without  requiring  a  signed 
statement  certifying  that  additional 
instruction  has  been  given  in  the  failed 
area;  and  (4)  Administer  the  FAA  AMG 


written  knowledge  test  to  students 
immediately  following  successful 
completion  of  the  general  curriculum, 
before  meeting  the  experience 
requirements  of  §65.77.  Partial  Grant. 
03/10/2000.  Exemption  No.  7154. 

Docket  .Wo:  29505. 

Petitioner:  Rough  &  Ready  Guide 
Service,  Inc.  dba  Nordic  Flying  Service. 

Section  of  the  FAR  Affected:  14  CFR 
43.3(a)  and  (g),  and  paragraph  (c)  of 
appendix  A  to  part  43. 

Description  of  Relief  Sought/ 
Disposition:  To  permit  pilots  employed 
by  NFS  to  perform  the  preventative 
maintenance  functions  listed  in 
paragraph  (c)  of  appendix  A  to  part  43 
on  an  aircraft  operated  under  14  CFR 
part  135  without  those  pilots  holding  a 
mechanic  certificate.  Denial,  02/25/ 
2000.  Exemption  No.  7129. 

Docket  No:  299A3. 

Petitioner:  Duncan  Aviation,  Inc. 

Section  of  the  FAR  Affected:  14  CFR 
145.45(fl. 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Duncan  Aviation 
to  place  copies  of  its  Inspection 
Procedures  Manual  (IPM)  in  strategic 
locations  in  its  repair  stations  rather 
than  giving  a  copy  of  its  IPM  to  each  of 
its  supervisory  and  inspection 
personnel.  Gmnt,  03/21/2000. 
Exemption  No.  7159. 

Docket  No:  27122. 

Petitioner:  Air  Tractor,  Inc. 

Section  of  the  FAR  Affected:  14  CFR 
61.31(a)(1). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Air  Tractor  and 
pilots  of  Air  Tractor  AT-802  and  AT- 
802A  airplanes  to  operate  those 
airplanes  without  holding  a  type  rating, 
although  the  maximum  gross  weight  of 
the  airplanes  exceeds  12,500  pounds. 
Granf,  03/21/2000.  Exemption  No. 
565  IF. 

Docket  No:  23290. 

Petitioner:  Air  Transport  Association 
of  America. 

Section  of  the  FAR  Affected:  14  CFR 
121.311(f)  and  121.391(d). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  ATA  member 
airlines  and  other  similarly  situated 
certificate  holders  operating  under  part 
121  to  continue  to  locate  required  flight 
attendants  at  the  mid-cabin  flight 
attendant  station  during  takeoff  and 
landing  on  Boeing  767  airplanes.  Grant, 
03/29/2000.  Exemption  No.  4298H. 

Docket  No:  29732. 

Petitioner:  IHC  Health  Services.  Inc. 
dba  IHC  Life  Flight. 

Section  of  the  FAR  Affected:  14  CFR 
133.45(e)(1). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  IHC  to  conduct 
Class  D  rotorcraft-load  combination 
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rescue  operations  with  an  A109K-2 
helicopter  certificated  in  the  normal 
category  under  4  CFR  part  27,  subject  to 
certain  conditions  and  limitations. 
Grant.  02/07/2000.  Exemption  No.  7118. 

Docket  No:  29949. 

Petitioner:  Air  Transport 
International,  L.L.C. 

Section  of  the  FAR  Affected:  14  CFR 
121.310(d)(4). 

Description  of  Relief  So  ugh  t/ 
Disposition:  To  permit  ATI  to  operate  its 
DC-8  airplanes  in  passenger-carrying 
operations  without  a  cockpit  control 
device  for  each  emergency  light,  subject 
to  certain  conditions  and  limitations. 
Grant.  03/29/2000.  Exemption  No.  7156. 

Docket  No:  26945. 

Petitioner:  Air  Transport 
International,  L.L.C. 

Section  of  the  FAR  Affected:  14  CFR 
121.433(c)(l)(iii),  121.441(a)(1). 
121.441(b)(1).  and  appendix  F  to  part 
121. 

Description  of  Relief  Sought/ 
Disposition:  To  permit  ATI  to  continue 
to  combine  recurrent  flight  and  ground 
training  and  proficiency  checks  for 
ATI's  flight  crewmembers  into  a  single 
annual  training  and  proficiency 
evaluation  program.  Grant,  02/11/2000, 
Exemption  No.  6728A. 

Docket  No:  29916. 

Petitioner:  Rhodes  Aviation,  Inc. 

Section  of  the  FAR  Affected:  14  CFR 
135.143(c)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  RAI  to  operate 
certain  aircraft  imder  part  135  without 
a  TSO-C112  (Mode  S)  transponder 
installed  in  the  aircraft.  Grant,  03/17/ 
2000,  Exemption  No.  7151. 

Docket  No.:  29901. 

Petitioner:  Segrave  Aviation,  Inc. 

Section  of  the  FAR  Affected:  14  CFR 
135.143(c)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Segrave  Aviation 
to  operate  certain  aircraft  under  part  135 
vinthout  a  TSO-C112  (Mode  S) 
transponder  installed  in  the  aircraft. 
Grant,  03/17/2000,  Exemption  No.  7150. 
Docket  No:  29847. 

Petitioner:  Midwest  Aviation  Services, 
Inc. 

Section  of  the  FAR  Affected:  14  CFR 
135.143(c)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  MASI  to  operate 
certain  aircraft  under  part  135  without 
a  TSO-C112  (Mode  S)  transponder 
installed  in  the  aircraft.  Grant,  03/1 7/ 
2000,  Exemption  No.  7149. 

Docket  No.:  29917. 
Petitioner:  Helicopters.  Inc. 
Section  of  the  FAR  Affected:  14  CFR 
135.143(c)(2). 


Description  of  Relief  Sought/ 
Disposition:  To  permit  HCI  to  operate 
certain  aircraft  under  part  135  without 
a  TSO-C112  (Mode  S)  transponder 
installed  in  the  aircraft.  Grant,  03/14/ 
2000.  Exemption  No.  7148. 

Docket  No:  28159. 

Petitioner:  Grand  Canyon  Airlines. 
Inc. 

Section  of  the  FAR  Affected:  14  CFR 
121.345(c)(2)  and  135.143(c)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  GCA  to  continue 
to  operate  certain  aircraft  under  part  121 
or  part  135  without  a  TS0-C112  (Mode 
S)  transponder  installed  in  the  aircraft. 
Grant,  03/30/2000,  Exemption  No. 
6101B. 

Docket  No:  25336. 

Petitioner:  United  Airlines,  Inc. 

Section  of  the  FAR  Affected:  14  CFR 
121.697(a)(3),  (b),  (c),  and  (d),  and 
121.709(b)(3). 

Description  of  Relief  Sough  t/ 
Disposition:  To  permit  United  to 
continue  to  use  computerized  signatures 
to  satisfy  the  airworthiness  release 
signature  requirements  of  part  121  in 
lieu  of  physical  signatures.  Grant.  03/ 
31/2000,  Exemption  No.  5121F. 

Docket  No:  19634. 

Petitioner:  Boeing  Commercial 
Airplanes  Group. 

Section  of  the  FAR  Affected:  14  CFR 
121.310(d)(4). 

Description  of  Relief  Sough  t/ 
Disposition:  To  permit  operators  of 
McDonnell  Douglas  DC-8  aircraft  to 
continue  to  operate  those  aircraft  in 
passenger-carrying  operations  without  a 
cockpit  control  device  for  each 
emergency  light.  Denial,  04/03/2000, 
Exemption  No.  3055K. 

[FR  Doc.  00-14158  Filed  6-5-00;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  intent  To  Rule  on  Application 
To  Use  the  Revenue  From  a  Passenger 
Facility  Charge  (PFC)  at  Kalamazoo/ 
Battle  Creek  intemationai  Airport, 
Kalamazoo,  Michigan 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  Intent  to  Rule  on 
Application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  use  the  revenue  fi-om  a 
PFC  at  Kalamazoo/Battle  Creek 
Intemationai  Airport  imder  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 


IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 
DATES:  Comments  must  be  received  on 
or  before  July  6,  2000. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Federal  Aviation 
Administration.  Detroit  Airports  District 
Office.  Willow  Run  Airport,  East,  8820 
Beck  Road  Belleville,  Michigan  48111. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Kenneth 
Potts,  Airport  Director  of  the 
Kalamazoo/Battle  Creek  Internationeil 
Airport  at  the  following  address: 
Kalamazoo/Battle  Creek  Intemationai 
Airport.  5235  Portage  Road.  Kalamazoo. 
Michigan  49002. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Kalamazoo/ 
Battle  Creek  International  Airport  under 
section  158.23  of  Part  158. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Gary  J.  Migut,  Program  Manager.  Federal 
Aviation  Administration,  Detroit 
Airports  District  Office,  Willow  Run 
Airport,  East,  8820  Beck  Road, 
Belleville.  Michigan  48111  (734-487- 
7278).  The  application  may  be  reviewed 
in  person  at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  use  the 
revenue  ft-om  a  PFC  at  Kalamazoo/Battle 
Creek  Intemationai  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 

On  May  11.  2000.  the  FAA 
determined  that  the  application  to  use 
the  revenue  from  a  PFC  submitted  by 
Kalamazoo/Battle  Creek  International 
Airport  was  substantially  complete 
within  the  requirements  of  section 
158.25  of  Part  158.  The  FAA  will 
approve  or  disapprove  the  application, 
in  whole  or  in  part,  no  later  than  July 
29.  2000. 

The  following  is  a  brief  overview  of 
the  application. 

PFC  Application  No.:  00-02-U-OO- 
AZO. 

Level  of  the  PFC:  $3.00. 

Actual  charge  effective  date:  April  1 . 
1997. 

Estimated  charge  expiration  date: 
December  1.  2001. 

Total  approved  net  PFC  revenue: 
$3,276,183.00. 

Brief  description  of  proposed  projects: 
Rehabilitate  Taxiwav  B  (South),  Glvcol 
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Cdpturt!  System.  Rehdhilitate  Taxiway 
I),  ("unstruct  Perinu't«'r  Road. 
Rt'habilifat*!  Taxiway  A.  Rehabilitate 
Taxiway  E. 

C;la.ss  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCls:  non-scheduled 
Part  i:j5  Air  Taxis/Commercial 
Operators, 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  FOR  FURTHER  INFORMATION 
CONTACT. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice, 
and  other  documents  germane  to  the 
application  in  person  at  the  Kalama«)o/ 
Battle  Creek  International  Airport. 

Issutnl  III  l)«s  Pliiirifs,  [llinois.  on  Mhv  2.1, 
JOOU 

Benito  De  Leon, 

Mana>{tT.  Plannm^i'Pixt^rammin^  Hmnrb. 
Airports  Divi-iiori.  (irfot  hikes  Rt^ian 
|FR  D()(    ()()-14nM  Fil«dh-5-00:8 ^.Saml 
nUJNO  CODE  4n0-\i-tl 


DEPARTMENT  OF  TRANSPORTATION 
Fadsral  Railroad  Administration 

Patitton  (or  Walvar  of  Complianca 

In  accordance  with  part  211  of  title  49 
Code  of  Federal  Regulations  (CFR), 
notice  is  hereby  given  that  the  Federal 
Railroad  Administration  (FR,M  received 
a  request  for  a  waiver  of  compliance 
with  a  provision  of  the  Federal  hours  of 
servu:e  laws  (108  Stat.  888,  Pub.  L.  103- 
272,  49  use.  21106).  The  Federal 
hours  of  ser\'ice  laws  i:urrently  make  it 
unlawful  for  a  railroad  to  c:onstrut:t  or 
reconstruct  sleeping  quarters  for  certain 
employees  if  the  sleeping  quarters  are  in 
an  area  or  in  the  immediate  vicinity  of 
an  area  as  determined  under  regulations 
prescribed  by  the  .Secretary  of 
Transportation  in  which  railroad 
switching  or  humping  operations  are 
performed   See  49  U.S. C.  21101  and 
21  lOti.  Title  49  CFR  part  228,  subpart  C:, 
defines  FRA's  distance  requirements  for 
construction,  reconstruction,  and/or 
acquisition  of  sleeping  quarters. 

Burlington  Northern  Santa  Fe  Railway 
Company  (BNSF) 

|VV,.i\.T  Pftiliuii  Dim  let  No   FRA-1tf|(}_ 
.'il()7| 

BNSF  petitions  for  approval  to  utilize 
a  facility  to  be  constructed,  owned,  and 
operatetl  by  a  third  party  which  will  be 
located  within  ontvhalf  mile  of  railroad 
switching  operations  at  Thayer, 
Mis.souri   See  49  CFR  228  103.  BNSF 
states  that  the  planned  structure  will  be 
a  commercial  lodging  facility  that  is 
open  to  the  general  public.  BNSF 


proposes  to  enter  into  a  lodging  contract 
with  the  new  facility  owner  to  guarantee 
room  availability  for  its  train  and  engine 
crews  operating  in  and  out  of  Thayer. 
Crews  are  presently  housed  at  a  motel 
in  White  Plains.  Missouri, 
approximately  27  miles  from  Thayer. 
The  petitioner  indicates  that  granting 
the  exemption  will  not  adversely  affect 
safety. 

Interested  parties  are  invited  to 
participate  in  these  proceedings  by 
submitting  written  views,  data,  or 
comments  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 
connection  with  these  proceedings  since 
the  facts  do  not  appear  to  warrant  a 
hearing  If  any  interested  party  desires 
an  opportunity  ft)r  oral  comment,  they 
should  notify  FRA.  in  writing,  before 
the  end  of  the  comment  period  and 
specify  the  basis  for  their  request. 

All  communications  concerning  these 
proceedings  should  identify  the 
appropriate  docket  number  (e.g..  Waiver 
Petition  Docket  Number  1999-5107)  and 
must  be  submitted  to  the  Docket  Clerk, 
DOT  Docket  Management  Facility, 
Room  PL-401  (Plaza  Level).  400  '7th 
Street.  SW.,  Washington,  DC  20590. 
Communications  received  within  30 
days  of  the  date  of  this  notice  wdl  be 
considered  by  FRA  before  final  action  is 
taken.  Comments  received  after  that 
date  will  be  considered  as  far  as 
practicable  All  written  communications 
concerning  these  proceedings  are 
available  for  examination  during  regular 
business  hours  (9:00  a.m. -5:00  p.m.)  at 
the  above  facility  All  documents  in  the 
public  docket  are  also  available  for 
inspection  and  copying  on  the  Internet 
at  the  docket  facility's  web  site  at  http:/ 
/  dms.dot.gov. 

IssufH  in  VVa.shington.  D.C.  on  May  2,S. 
2000 
Grady  C.  Cothen,  |r., 

IJffjdtv  Associate  Administrator  lor  Safety 
Stiitidards  and  Program  Development. 
IhK  Dn(,   00-1404')  Kijpd  f>-5-<)():  8:45  am) 

BILLING  cooe  4tio-oe-p 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Railroad  Administration 

Petition  for  Waiver  of  Compliance 

In  accordance  with  Part  211  of  Title 
49.  Code  of  Federal  Regulations  (CFR), 
notice  is  hereby  given  that  the  Federa) 
Railroad  Administration  (FRA)  received 
a  request  for  a  waiver  of  compliance 
with  certain  requirements  of  its  safety 
standards.  The  individual  petition  is 
described  below,  including  the  party 
seeking  relief,  the  regulatory  provisions 
involved,  the  nature  of  the  relief  being 


requested,  and  the  petitioner's 
arguments  in  favor  of  relief. 

Durbin  &  Greenbrier  Valley  Railroad, 
Inc. 

IWaivpr  Petition  Dorket  Numtjer  FRA-2000- 
7001] 

Durbin  &  Greenbrier  Valley  Railroad. 
Inc.  (DGVR)  seeks  a  permanent  waiver 
of  compliance  from  certain  provisions  of 
the  Safety  Glazing  Standards.  49  CFR 
223.9,  which  requires  certified  glazing, 
for  one  locomotive  (self  propelled 
railway  motor  cars)  utilized  in 
excursion  service  on  DGVR  in  Durbin, 
West  Virginia.  DGVR  indicates  that  they 
would  provide  front  cUid  rear  facing 
windows  with  FRA  Type  I  glazing,  but 
would  like  to  equip  the  side  facing 
windows  with  safety  glazing.  They  state 
that  the  motor  cars  are  not  air 
conditioned,  and  the  passenger 
compartment  side  windows  can  be 
opened. 

Interested  parties  are  invited  to 
participate  in  these  proceedings  by 
submitting  written  views,  data,  or 
comments.  FRA  does  not  anticipate 
schediding  a  public  hearing  in 
connection  with  these  proceedings  since 
the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  party  desires 
an  opportunity  for  oral  comment,  they 
should  notify  FRA.  in  writing,  before 
the  end  of  the  comment  period  and 
specify  the  basis  for  their  request. 

All  communications  concerning  these 
proceedings  should  identify  the 
appropriate  docket  number  (e.g..  Waiver 
Petition  Docket  Number  2000-7001)  and 
must  be  submitted  to  the  Docket  Clerk, 
DOT  Docket  Management  Facility, 
Room  PL-401  (Plaza  Level),  400  7th 
Street,  SW.,  Washington,  DC  20590. 
Communications  received  within  30 
days  of  the  date  of  this  notice  will  be 
considered  by  FRA  before  final  action  is 
taken.  Comments  received  after  that 
date  will  be  considered  as  far  as 
practicable.  All  written  communications 
concerning  these  proceedings  are 
available  for  examination  during  regular 
business  hours  (9  a.m. -5  p.m.)  at  the 
above  facility.  All  documents  in  the 
public  docket  are  also  available  for 
inspection  and  copying  on  the  Internet 
at  the  docket  facility's  web  site  at  http:/ 
/  dms.dot.gov 

Issued  in  Washington.  DC  on  May  25. 
2000 

Grady  G.  Gothen,  Jr., 

Deputy  Associate  Administrator  for  Safety 
Standards  and  Program  Development. 
IFR  Doc;.  00-140.58  Filed  6-5-00:  8:45  am) 

BILUNG  COOC  4910-0e-l> 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Railroad  Administration 
Petition  for  Waiver  of  Compliance 

In  accordance  with  Part  211  of  Title 
49,  Code  of  Federal  Regulations  (CFR). 
notice  is  hereby  given  that  the  Federal 
Railroad  Administration  (FRA)  received 
a  request  for  a  waiver  of  compliance 
with  provisions  of  the  Hours  of  Service 
Law  (108  Stat.  888,  Pub.  L.  103-272,  49 
U.S.C.  21102(b)).  The  Hours  of  Service 
Law  currently  makes  it  unlawful  for  a 
railroad  to  require  specified  employees 
to  remain  on  duty  in  excess  of  12  hours. 
However,  the  Hours  of  Service  Law 
contains  a  provision  permitting  a 
railroad,  which  employs  not  more  than 
15  employees  subject  to  the  statute,  to 
seek  an  exemption  from  the  12  hour 
limitation. 

Kankakee,  Beaverville  and  Southern 
Railroad  (KBS) 

[Waiver  Petition  Docket  No.  FRA-2000- 
7254] 

KBS  seeks  a  continuance  of  a  previous 
exemption  which  permitted  KBS  train 
crew  employees  to  remain  on  duty  not 
more  than  16  hours  in  any  24-hour 
period  during  unusual  circumstances. 
KBS  stated  that  it  is  not  its  intention  to 
employ  a  train  crew  over  12  hours  per 
day  under  normal  circumstances,  but 
this  exemption,  if  continued,  woidd 
help  its  operation  if  other  imusual 
operating  conditions  are  encoimtered. 
KBS  provides  service  on  144  miles  of 
trackage  between  Iroquois  and 
Kankakee,  Illinois;  Iroquois  and 
Danville,  Illinois;  and  Iroquois  and 
Lafayette,  Indiana. 

The  petitioner  indicates  that  granting 
the  exemption  is  in  the  public  interest 
and  will  not  adversely  siffect  safety. 
Additionally,  the  petitioner  asserts  it 
employs  not  more  than  15  employees 
that  are  subject  to  the  statute  and  has 
demonstrated  good  cause  for  granting 
this  exemption. 

Interested  parties  are  invited  to 
participate  in  these  proceedings  by 
submitting  wrritten  views,  data,  or 
comments.  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 
connection  with  these  proceedings  since 
the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  party  desires 
an  opportunity  for  oral  comment,  they 
should  notify  FHA,  in  writing,  before 
the  end  of  the  comment  period  and 
specify  the  basis  for  their  request. 

All  communications  concerning  these 
proceedings  should  identify  the 
appropriate  docket  number  [e.g.,  Waiver 
Petition  Docket  Number  2000-7254)  and 
must  be  submitted  to  the  Docket  Clerk, 


DOT  Docket  Management  Facility. 
Room  PL-401  (Plaza  Level),  400  7th 
Street,  SW.,  Washington,  DC  20590. 
Communications  received  within  45 
days  of  the  date  of  this  notice  will  be 
considered  by  FRA  before  final  action  is 
taken.  Comments  received  after  that 
date  will  be  considered  as  far  as 
practicable.  All  written  communications 
concerning  these  proceedings  are 
available  for  examination  during  regular 
business  hours  (9  a.m.-5  p.m.)  at  the 
above  facility.  All  documents  in  the 
public  docket  are  also  available  for 
inspection  and  copying  on  the  Internet 
at  the  docket  facility's  web  site  at  http:/ 
/dms.dot.gov. 

Issued  in  Washington,  DC  on  May  25. 
2000. 

Grady  C.  Cothen,  Jr., 

Deputy  Associate  Administrator  for  Safety 
Standards  and  Program  Development. 
[PR  Doc.  00-14062  Filed  6-5-00;  8:45  am) 
BILUNG  CODE  4910-06-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Railroad  Administration 

Petition  for  Waiver  of  Compliance 

In  accordance  with  Part  211  of  Title 
49,  Code  of  Federal  Regulations  (CFR), 
notice  is  hereby  given  that  the  Federal 
Railroad  Administration  (FRA)  received 
a  request  for  a  waiver  of  compliance 
with  certain  requirements  of  its  safety 
standards.  The  individual  petition  is 
described  below,  including  the  party 
seeking  relief,  the  regulatory  provisions 
involved,  the  nature  of  the  relief  being 
requested,  and  the  petitioner's 
arguments  in  favor  of  relief. 

Ouachita  Railroad  (Waiver  Petition 
Docket  Number  FRA-2000-72S3) 

The  Ouachita  Railroad  seeks  to  add 
two  locomotives  to  a  permanent  waiver 
of  compliance,  docket  RSGM-92-13, 
writh  the  Safety  Glazing  Standards,  49 
CFR  part  223,  which  requires  certified 
glazing  in  all  locomotive  windows, 
except  those  locomotives  used  in  yard 
service.  The  Ouachita  Railroad  seeks 
this  waiver  for  locomotives  OUCH  1151 
and  OUCH  1159.  The  original  waiver 
(RSGM-92-13)  was  approved  October 
29,  1992,  and  is  in  effect  for  three 
locomotives. 

Interested  parties  are  invited  to 
participate  in  these  proceedings  by 
submitting  written  views,  data,  or 
comments.  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 
cormection  with  these  proceedings  since 
the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  party  desires 
an  opportunity  for  oral  comment,  they 


should  notify-  FRA,  in  wTiting,  before 
the  end  of  the  comment  period  and 
specify  the  basis  for  their  request. 

All  communications  concerning  these 
proceedings  should  identify-  the 
appropriate  docket  number  (e.g..  Waiver 
Petition  Docket  Number  2000-7253)  and 
must  be  submitted  to  the  Docket  Clerk. 
DOT  Docket  Management  Facility. 
Room  PL-401  (Plaza  Level).  400  '7th 
Street,  SW,  Washington,  DC  20590. 
Communications  received  within  30 
days  of  the  date  of  this  notice  will  be 
considered  by  FRA  before  fined  action  is 
taken.  Comments  received  after  that 
date  will  be  considered  as  far  as 
practicable.  All  written  communications 
concerning  these  proceedings  are 
available  for  examination  during  regular 
business  hours  (9  a.m.-5  p.m.)  at  the 
above  facility.  All  documents  in  the 
public  docket  are  also  available  for 
inspection  and  copying  on  the  Internet 
at  the  docket  facility's  web  site  at  http:/ 
/dms.dot.gov. 

Issued  in  Washington,  DC.  on  May  25, 
2000. 
Grady  C.  Cothen,  Jr., 

Deputy  Associate  Administrator  for  Safetv 
Standards  and  Program  Development. 
[FR  Doc.  00-14061  Filed  6-5-00;  8:45  am] 

BILUNG  CODE  4810-(»-4> 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Railroad  Administration 

Petition  for  Waiver  of  Compliance 

In  accordance  with  Part  211  of  Titie 
49  Code  of  Federal  Regulations  (CFR), 
notice  is  hereby  given  that  the  Federal 
Railroad  Administration  (FRA)  received 
a  request  for  a  waiver  of  compliance 
with  certain  requirements  of  its  safety 
standards.  The  individual  petition  is 
described  below,  including  the  party 
seeking  relief,  the  regulatory  provisions 
involved,  the  nature  of  the  relief  being 
requested,  and  the  petitioner's 
arguments  in  favor  of  relief 

Peninsula  Terminal  Company:  (Waiver 
Petition  Docket  Number  FRA-2000- 
7269) 

The  Peninsula  Terminal  Company 
seeks  a  permanent  waiver  of  compliance 
from  the  requirements  of  the  Safetv 
Glazing  Standards,  49  CFR  Part  223, 
which  requires  certified  glazing  in  all 
locomotive  windows,  except  those 
locomotives  used  in  yard  service,  for 
one  locomotive.  The  railroad  indicates 
that  the  locomotive,  number  LPN  130,  is 
an  Electro  Motive  Division  SW-15 
switch  engine  equipped  with  laminated 
glazing  in  all  windows.  The  locomotive 
is  utilized  in  the  Portland.  Oregon,  area 
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providing  switching  service  between 
North  Force  Avenue  on  the  east  to 
Suttle  Road  on  the  west,  a  distance  of 
1  mile,  and  '  •«  mile  south  to  an 
interchange  point  with  the  Burlington 
Northern  Santa  Fe  and  Union  Pacific 
Railroads. 

Interested  parties  are  invited  to 
participate  in  these  proceedings  by 
submitting  written  views,  data,  or 
comments.  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 
connection  with  these  proc€>edings  since 
the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  party  desires 
an  opportunity  for  oral  comment,  they 
should  notify  FRA,  in  writing,  before 
the  end  of  the  comment  period  and 
specify  the  basis  for  their  request. 

All  communications  concerning  these 
proceedings  should  identify  the 
appropriate  docket  number  [e.g..  Waiver 
Petition  Docket  Number  2000-7269)  and 
must  be  submitted  to  the  Docket  Clerk. 
DOT  Docket  Management  Facility, 
Room  PL^Ol  (Plaza  Level),  400  7th 
Street,  SW,  Washington,  DC  20590. 
Communications  received  within  30 
davs  of  the  date  of  this  notice  will  be 
considered  by  FRA  before  final  action  is 
taken.  Comments  received  after  that 
date  will  be  considered  as  far  as 
practicable.  All  written  communications 
concerning  these  proceedings  are 
available  for  examination  during  regular 
business  hours  (9  am.-."!  p.m.)  at  the 
above  facility.  All  documents  in  the 
public  docket  are  also  available  for 
inspection  and  copying  on  the  Internet 
at  the  docket  facility's  web  site  at  http:/ 
/ dms.dot.gov. 

Issued  in  Wa.shington.  DC^  on  May  25, 
;;ooo 
Grady  C.  Cothen,  Jr., 

Deputv  As.fociate  .Administratur  for  Safety 
Standards  and  Pmgmm  Dtfvrlapment 

IFR  Doc;   00-14064  Filed  6-a-OO.  8:45  am) 

WLLINO  COOe  MlO-Oft-P 


DEPARTMEMT  OF  TRANSPORTATION 

F«d«ral  Railroad  Admlnlatratlon 

Patttion  for  Walvar  of  Compilanca 

In  accordance  with  Part  211  of  Title 
49  Code  of  Federal  Regulations  (CFR). 
notice  is  hereby  given  that  the  Federal 
Railroad  Administration  (FRA)  received 
a  request  for  a  waiver  of  compliance 
with  certain  requirements  of  its  safety 
standards.  The  individual  petition  is 
described  below,  including  the  party 
seeking  relief,  the  regulatory  provisions 
involved,  the  nature  of  the  relief  being 
requested,  and  the  petitioner's 
argimients  in  favor  of  relief. 


Relco  Locomotives.  Inc.;  (Waiver 
Petition  Docket  Number  FRA-2000- 
7256) 

Relco  Locomotives,  Inc..  submitted  a 
request  on  behalf  of  Aimcor,  Inc.. 
seeking  a  permanent  waiver  of 
compliance  from  certain  provisions  of 
the  Safety  Glazing  Standards,  49  CFR 
223.9,  which  requires  certified  glazing, 
for  two  locomotives  utilized  in 
switching  service  in  Port  Arthur,  Texas. 
The  locomotives  are  identified  as  RE 
1267  and  RE  1270.  Relco  indicates  that 
both  locomotives  are  used  for  switching 
within  Aimcor's  facility  located  at  the 
north  end  of  Houston  Avenue  in  Port 
Arthur.  The  locomotives  also  operate 
over  a  Union  Pacific  Railroad  (UP) 
industrial  track  within  the  port  facility. 
The  industrial  track  is  used  by  Aimcor, 
Rail  Serve,  and  UP  for  movements 
between  different  areas  of  the  port. 

Interested  parties  are  invited  to 
participate  in  these  proceedings  by 
submitting  written  views,  data,  or 
comments.  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 
connection  with  these  proceedings  since 
the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  party  desires 
an  opportunity  for  oral  comment,  they 
should  notify  FRA.  in  writing,  before 
the  end  of  the  comment  period  and 
specify  the  basis  for  their  request. 

All  commiuiications  concerning  these 
proceedings  should  identify  the 
appropriate  docket  number  (e.g..  Waiver 
Petition  Docket  Number  2000-7256)  and 
must  be  submitted  to  the  Docket  Clerk, 
DOT  Docket  Management  Facility, 
Room  PL-^01  (Plaza  Level),  400  7th 
Street.  SW,  Washington.  DC  20590. 
Communications  received  within  30 
days  of  the  date  of  this  notice  will  be 
considered  by  FRA  before  final  action  is 
taken.  Comments  received  after  that 
date  will  be  considered  an  far  as 
practicable.  All  written  communications 
concerning  these  proceedings  are 
available  for  examination  during  regular 
business  hours  (9  a.m. -5  p.m.)  at  the 
above  facility.  All  documents  in  the 
public  docket  are  also  available  for 
inspection  and  copying  on  the  Internet 
at  the  docket  facility's  web  site  at  http:/ 
/  dms.dot.gov 

Issued  in  Washington,  DC  on  May  25, 
2000 
Grady  C.  Cothen.  )r.. 

Deputy  Associate  .Administrator  for  Safety 
Standards  and  Program  Development 
IKR  Doc  00-14063  Filed  6-5-O0;  845  am] 
BHjjNa  cooc  4aio-<»-# 


DEPARTMENT  OF  TRANSPORTATION 

Fadaral  Railroad  Admlnlatratlon 

Notica  of  Application  for  Approval  of 
Diacontlnuanca  or  Modification  of  a 
Railroad  Signal  Syatam  or  Rallaf  From 
ttta  Raqulramanta  of  THIa  49  Coda  of 
Fadaral  Ragulattona  Part  236 

Pursuant  to  Title  49  Code  of  Federal 
Regulations  (CFR)  Part  235  and  49 
U.S.C.  20502(a),  the  following  railroads 
have  petitioned  the  Federal  Railroad 
Administration  (FRA)  seeking  approval 
for  the  discontinuance  or  modification 
of  the  signal  system  or  relief  from  the 
requirements  of  49  CFR  Part  236  as 
detailed  below. 
IDocket  No.  FR.'K-ZOOO-TOa?) 

Applicant:  Burlington  Northern  and 
Santa  Fe  Railway.  Mr.  William  G. 
Peterson.  Director  Signal  Engineering, 
4515  Kansas  Avenue,  Kansas  City. 
Kansas  66106. 

Burlington  Northern  and  Santa  Fe 
Railway  seeks  approval  of  the  proposed 
modification  of  the  traffic  control 
system,  on  the  single  main  track, 
between  Clontarf,  Minnesota,  milepost 
138.5  and  Tintah,  Minnesota,  milepost 
192.7.  on  Dakota  Division,  Morris 
Subdivision,  consisting  of  the  following: 

1 .  Conversion  of  the  power-operated 
switch  to  hand  operation,  and 
discontinuance  and  removal  of 
associated  controlled  signals  53LA. 
53LB,  and  53R,  at  West  Clontarf,  near 
milepost  138.5; 

2.  Conversion  of  the  power-operated 
switch  to  hand  operation,  equipped 
with  an  electric  lock,  and 
discontinuance  and  removal  of 
associated  controlled  signals  39RA. 
39RB,  and  39L,  at  East  End  Herman, 
near  milepost  176.2;  and 

3.  Conversion  of  the  power-operated 
switch  to  hand  operation,  and 
discontinuance  and  removal  of 
associated  controlled  signals  31RA, 
31RB,  and  31L,  at  East  End  Tintah,  near 
milepost  192.7. 

The  reasons  given  for  the  proposed 
changes  are  that  the  siding  switches  at 
East  Clontarf  and  West  Tintah,.  were 
removed  in  the  late  70's;  the  West  End 
of  Herman  was  converted  to  hand 
operation,  equipped  with  an  electric 
lock,  when  the  siding  was  converted  to 
a  Unit  Grain  Facility,  and  the  switch 
relocated;  and  the  proposed  changes  are 
in  conjunction  with  a  pole  line 
elimination  project. 

Any  interested  party  desiring  to 
protest  the  granting  of  an  application 
shall  set  forth  specifically  the  grounds 
upon  which  the  protest  is  made,  and 
contain  a  concise  statement  of  the 
interest  of  the  protestant  in  the 


proceeding.  Additionally,  one  copy  of 
the  protest  shall  be  furnished  to  the 
applicant  at  the  address  listed  above. 

All  communications  concerning  this 
proceeding  should  be  identified  by  the 
docket  number  and  must  be  submitted 
to  the  Docket  Clerk.  DOT  Central  Docket 
Management  Facility,  Room  PI— 401. 
Washington.  DC  20590-0001. 
Communications  received  within  45 
days  of  the  date  of  this  notice  will  be 
considered  by  the  FRA  before  final 
action  is  taken.  Comments  received  after 
that  date  will  be  considered  as  far  as 
practicable.  All  written  communications 
concerning  these  proceedings  are 
available  for  examination  during  regular 
business  hours  (9  a.m. -5  p.m.)  at  DOT 
Central  Docket  Management  Facility. 
Room  PI-401  (Plaza  Level),  400  Seventh 
Street,  SW.,  Washington.  DC  20590- 
0001.  All  documents  in  the  public 
docket  are  also  available  for  inspection 
and  copying  on  the  Internet  at  the 
docket  facility's  Web  site  at  http:// 
dms.dot.gov. 

FRA  expects  to  be  able  to  determine 
these  matters  without  an  oral  hearing. 
However,  if  a  specific  request  for  an  oral 
hearing  is  accompanied  by  a  showing 
that  the  party  is  unable  to  adequately 
present  his  or  her  position  by  written 
statements,  an  application  may  be  set 
for  public  hearing. 

Issued  in  Washington.  DC  on  May  25. 
2000 

Grady  C.  Cothen.  )r.. 

Deputy  Associate  Administrator  for  Safety 
Standards  and  Program  Development. 
|FR  Doc.  00-14059  Filed  6-5-00;  8:45  am) 

BILUNG  CODE  4910-06-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

Notice  of  Application  for  Approval  of 
Discontinuance  or  Modification  of  a 
Railroad  Signal  System  or  Relief  from 
tt)e  Requirements  of  Title  49  Code  of 
Federal  Regulations  Part  236 

Pursuant  to  Title  49  Code  of  Federal 
Regulations  (CFR)  Part  235  and  49 
U.S.C.  20502(a),  the  following  railroads 
have  petitioned  the  Federal  Railroad 
Administration  (FRA)  seeking  approval 
for  the  discontinuance  or  modification 
of  the  signal  system  or  relief  fi-om  the 
requirements  of  49  CFR  Part  236  as 
detailed  below. 

Docket  No.  FRA-2000-7038 

Applicant:  Burlington  Northern  and 
Santa  Fe  Railway,  Mr.  William  G. 
Peterson,  Director  Signal  Engineering, 
4515  Kansas  Avenue,  Kansas  City, 
Kansas  66106. 


Burlington  Northern  and  Santa  Fe 
Railway  seeks  approval  of  the  proposed 
modification  of  the  traffic  control 
system,  on  the  single  main  track,  at  the 
West  End  of  Richland,  Missouri, 
milepost  159.6,  on  Springfield  Division, 
Cuba  Subdivision,  consisting  of  the 
conversion  of  the  power-operated 
switch  to  hand  operation,  equipped 
with  and  electric  lock,  and 
discontinuance  and  removal  of 
associated  controlled  signals  42L,  42RA, 
and42RB. 

The  reason  given  for  the  proposed 
changes  is  that  in  conjunction  with  a 
pole  line  elimination  project,  changing 
the  track  designation  from  a  siding  to 
storage  track,  and  the  East  End  of 
Richland  being  changed  to  electric  lock. 

Any  interested  party  desiring  to 
protest  the  granting  of  an  application 
shall  set  forth  specifically  the  grounds 
upon  which  the  protest  is  made,  and 
contain  a  concise  statement  of  the 
interest  of  the  Protestant  in  the 
proceeding.  Additionally,  one  copy  of 
the  protest  shall  be  furnished  to  the 
applicant  at  the  address  listed  above. 

All  communications  concerning  this 
proceeding  should  be  identified  by  the 
docket  number  and  must  be  submitted 
to  the  Docket  Clerk.  DOT  Central  Docket 
Management  Facility,  Room  PI-401 , 
Washington,  D.C.  20590-0001. 
Conununications  received  within  45 
days  of  the  date  of  this  notice  will  be 
considered  by  the  FRA  before  final 
action  is  taken.  Comments  received  after 
that  date  will  be  considered  as  far  as 
practicable.  All  written  communications 
concerning  these  proceedings  are 
available  for  examination  during  regular 
business  hours  (9  a.m. — 5  p.m.)  at  DOT 
Central  Docket  Management  Facility, 
Room  PI-401  (Plaza  Level),  400  Seventh 
Street,  SW.  Washington.  DC  20590- 
0001.  All  documents  in  the  public 
docket  are  also  available  for  inspection 
and  copying  on  the  Internet  at  the 
docket  facility's  Web  site  at  http:// 
dms.dot.gov. 

FRA  expects  to  be  able  to  determine 
these  matters  without  an  oral  hearing. 
However,  if  a  specific  request  for  an  oral 
hearing  is  accompanied  by  a  showing 
that  the  party  is  unable  to  adequately 
present  his  or  her  position  by  WTitten 
statements,  an  application  may  be  set 
for  public  hearing. 

Issued  in  Washington.  D.C.  on  May  25. 
2000. 

Grady  C.  Cothen,  Jr., 

Deputy  Associate  Administrator  for  Safety 
Standards  and  Program  Development. 

IFR  Doc.  00-14060  Filed  6-5-00;  8:45  am] 

BILUNG  CODE  4910-06-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

Notice  of  Application  for  Approval  of 
Diacontlnuanca  or  Modification  of  a 
Railroad  Signal  System  or  Relief  From 
the  Requirements  of  Title  49  Code  of 
Federal  Regulations  Part  236 

Pursuant  to  Title  49  Code  of  Federal 
Regulations  (CFR)  part  235  and  49 
U.S.C.  20502(a),  the  following  railroads 
have  petitioned  the  Federal  Railroad 
Administration  (FRA)  seeking  approval 
for  the  discontinuance  or  modification 
of  the  signal  system  or  relief  from  the 
requirements  of  49  CFR  part  236  as 
detailed  below. 
Docket  No.  FRA-2000-6890 
Applicant:  Colorado  Department  of 

Transportation,  Mr.  Randy 

Grauberger.  Information 

Management  Branch  Manager.  4201 

east  Arkansas  Avenue.  Denver. 

Colorado  80222 
Colorado  Department  of 
Transportation  seeks  approval  of  the 
proposed  discontinuance  of  the 
automatic  block  signal  system,  on  the 
single  main  track,  on  the  Towner  Rail 
Line,  between  NA  Junction,  milepost 
869.4  and  Towner,  milepost  747.5.  on 
the  former  Union  Pacific  Railroad  s 
Kansas  Division,  Hoisington 
Subdivision,  a  distance  of 
approximately  122  miles,  in 
southeastern  Colorado.  The  proposal 
stipulates  that  signals  8677,  8694.  and 
8695  will  remain  in  ser\'ice,  while  all 
other  discontinued  signals  will  be 
turned  and  bagged. 

The  reasons  given  for  the  proposed 
changes  are  that  the  lease  or  operation 
of  the  Towner  Line,  by  a  short  line 
railroad  operator,  will  normally  result  in 
the  scheduling  of  only  one  train  on  the 
line  at  any  given  time  during  the  initial 
years  of  operation,  and  that  a  Track 
Warrant  Control  method  of  operation 
will  provide  operational  safety  in  the 
event  that  it  becomes  necessary  to 
operate  more  than  one  train  at  a  time  on 
the  line. 

Any  interested  party  desiring  to 
protest  the  granting  of  an  application 
shall  set  forth  specifically  the  grounds 
upon  which  the  protest  is  made,  and 
contain  a  concise  statement  of  the 
interest  of  the  Protestant  in  the 
proceeding.  Additionally,  one  copy  of 
the  protest  shall  be  furnished  to  the 
applicant  at  the  address  listed  above. 

All  communications  concerning  this 
proceeding  should  be  identified  by  the 
docket  number  and  must  be  submitted 
to  the  Docket  Clerk,  DOT  Central  Docket 
Management  Facility,  Room  PI— 401. 
Washington,  DC  20590-0001. 


35996 
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Communications  received  within  45 
days  of  the  date  of  this  notice  will  be 
considered  by  the  FRA  before  final 
action  is  taken.  Comments  received  after 
that  date  will  be  considered  as  far  as 
practicable.  All  written  communications 
concerning  these  proceedings  are 
available  for  examination  during  regular 
business  hours  (9  a.m. — 5  p  m.)  at  DOT 
Central  Docket  Management  Facility. 
Room  PI-^01  (Plaza  Level).  400  Seventh 
Street.  SW.  Washington,  DC  20590- 
0001.  All  documents  in  the  public 
docket  are  also  available  for  inspection 
and  copying  on  the  internet  at  the 
docket  facility's  Web  site  at  http:// 
dms  dot  gov 

FRA  expects  to  be  able  to  determine 
these  matters  without  an  oral  hearing. 
However,  if  a  specific  request  for  an  oral 
hearing  is  accompanied  by  a  showing 
that  the  party  is  unable  to  adequately 
present  his  or  her  position  by  written 
statements,  an  application  may  be  set 
for  public  hearing 

Issued  in  Washington,  DC  on  May  25. 
2000 
Grady  C.  Cothen.  Jr., 

Deputy  Associate  Administrator  for  Safety 
Standards  and  Program  Development 
[FR  Doc:.  00-1405.)  Filed  6-5-00.  8  45  ami 

MLUNG  CODE  MIIMM-f 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

Notice  of  Application  for  Approval  of 
Discontinuance  or  liilodlfication  of  a 
Railroad  Signal  System  or  Relief  From 
the  Requirements  of  Title  49  Code  of 
Federal  Regulations  Part  236 

Pursuant  to  Title  49  Code  of  Federal 
Regulations  (CFR)  part  235  and  49 
use.  20502(a),  the  following  railroads 
have  petitioned  the  Federal  Railroad 
Administration  (FRA)  seeking  approval 
for  the  discontinuance  or  modification 
of  the  signal  svstem  or  relief  from  the 
requirements  of  49  CFK  part  236  as 
detailed  below. 
Pocket  \'o  FRA-20()(>-6923 
Applicant:  CSX  Transportation. 
lnc:orporati'd.  Mr  K  C   Peterson, 
Assisttmt  Chief  Engineer.  Design 
and  Construction.  4901  Belfort 
Road.  Suite  130  (S/C  J-350), 
Jacksonville.  Florida  3225b 
CSX  Transportation  Incorporated 
seeks  approval  of  the  proposed 
(lisc;oiitinuan(:e  and  removal  of  the 
manual  block  system  (DCS  (Operating 
Rules),  on  the  single  secondarv  track, 
between  Weir,  milepost  1X3  and  Dock. 
milept)st  28  2.  near  New  Bedford. 
Massachusetts.  New  Bedford 
.Subdivision.  Albany  .Ser\'ice  Lane,  and 


redesignation  of  the  secondary  track  to 
an  industrial  track. 

The  reason  given  for  the  proposed 
changes  is  that  density  of  traffic  no 
longer  warrants  this  type  of  train 
operation. 

Any  interested  party  desiring  to 
protest  the  granting  of  an  application 
shall  set  forth  specifically  the  grounds 
upon  which  the  protest  is  made,  and 
contain  a  concise  statement  of  the 
interest  of  the  protestant  in  the 
proceeding.  Additionally,  one  copy  of 
the  protest  shall  be  furnished  to  the 
applicant  at  the  address  listed  above. 

AH  communications  concerning  this 
proceeding  should  be  identified  by  the 
docket  number  and  must  be  submitted 
to  the  Docket  Clerk.  DOT  Central  Docket 
Management  Facility,  Room  PI— 401, 
Washington,  DC  20590-0001 
Communications  received  within  45 
days  of  the  date  of  this  notice  will  be 
considered  by  the  FRA  before  final 
action  is  taken.  Comments  received  after 
that  date  will  be  considered  as  far  as 
practicable.  All  written  communications 
concerning  these  proceedings  are 
available  for  examination  during  regular 
business  hours  (9  a.m. -5  p  m.)  at  DOT 
Central  Docket  Management  Facility, 
Room  PI-401  (Plaza  Level),  400  Seventh 
Street.  SW,  Washington.  DC  20590- 
0001.  All  documents  in  the  public 
docket  are  also  available  for  inspection 
and  copying  on  the  internet  at  the 
docket  facility's  Web  site  at  http:// 
dms.dot.gov. 

FHA  expects  to  be  able  to  determine 
these  matters  without  an  oral  hearing. 
However,  if  a  specific  request  for  an  oral 
hearing  is  accompanied  by  a  showing 
that  the  party  is  unable  to  adequately 
present  his  or  her  position  by  written 
statements,  an  application  may  be  set 
for  public  hearing. 

issued  in  Wa.shington.  DC  on  May  25. 
,1000 

Grady  C.  Cothen.  Jr.. 

Deputy  Assonate  Administrator  for  Safety 
Standards  and  Progrxim  Development 
|FR  DoL  00-14054  Filed  6-5-00;  8:45  am] 
BiLUNO  cooe  *9^o-^»-p 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

[USCG-200a-7444] 

National  Boating  Safety  Advisory 
Council;  Vacancies 

AGENCY:  Coast  C.uard.  DOT 
ACTION:  Request  for  applications. 


SUMMARY:  The  Coast  Guard  seeks 
applications  for  membership  on  the 
National  Boating  Safety  Advisory 


Council  (NBSAC).  NBSAC  advises  the 
Coast  Guard  on  matters  related  to 
recreational  boating  safety. 

DATES:  Application  forms  should  reach 
us  on  or  beforo  .September  15,  2000. 

AOORESSES:  You  may  request  an 
application  form  by  writing  to 
Commandant  (G-OPB-1).  U.S.  Coast 
Guard.  2100  Second  Street  SW., 
Washington,  DC  20593-0001;  by  calling 
202-267-0950;  or  by  faxing  202-267- 
4285.  Send  your  application  in  written 
form  to  the  above  street  address.  This 
notice  and  the  application  form  are 
available  on  the  Internet  at  http:// 
dms.dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

A.J.  Marmo,  Executive  Director  of 
NBSAC,  telephone  202-267-0950.  fax 
202-267-4285. 

SUPPLEMENTARY  INFORMATION:  The 

National  Boating  Safety  Advisory 
Council  (NBSAC)  is  a  Federal  advisory 
committee  under  5  U.S.C.  App.  2.  It 
advises  the  Coast  Guard  regarding 
regulations  and  other  major  boating 
safety  matters.  NBSAC  members  are 
drawn  equally  from  the  following 
sectors  of  the  boating  community:  State 
officials  responsible  for  State  boating 
safety  programs;  recreational  boat  and 
associated  equipment  manufacturers; 
and  national  recreational  boating 
organizations  and  the  general  public. 
Members  are  appointed  by  the  Secretary 
of  Transportation. 

NBSAC  normally  meets  twice  each 
year  at  a  location  selected  by  the  Coast 
Guard.  When  attending  meetings  of  the 
Council,  members  are  provided  travel 
expenses  and  per  diem. 

We  will  consider  applications  for  the 
following  six  positions  that  expire  or 
become  vacant  in  December  2000:  one 
representative  of  State  officials 
responsible  for  State  boating  safety 
programs;  two  representatives  of 
recreational  boat  and  associated 
equipment  manufacturers;  and  three 
representatives  of  national  recreational 
boating  organizations.  Applicants  are 
considered  for  membership  on  the  basis 
of  their  particular  expertise,  knowledge, 
and  experience  in  recreational  boating 
safety.  Each  member  serves  for  a  term  of 
3  years  unless  filling  an  unexpired  term. 
Some  members  may  serve  consecutive 
terms. 

In  support  of  the  policy  of  the 
Department  of  Transportation  on  gender 
and  ethnic  diversity,  we  encourage 
qualified  women  and  members  of 
minority  groups  to  apply. 


Dated:  May  .31.  2000, 
Kenneth  T.  Venuto, 

Rear  Admiral.  US.  Coast  Guard.  Director  of 
Operations  Policy. 

(FR  Doc.  00-14155  Filed  6-5-00;  8:45  am] 
BHXiNQ  cooe  4giO-1S-U 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

Notice  of  Application  for  Approval  of 
Discontinuance  or  Modification  of  a 
Railroad  Signal  System  or  Relief  From 
the  Requirements  of  Title  49  Code  of 
Federal  Regulations  Part  236 

Pursuant  to  Title  49  Code  of  Federal 
Regulations  (CFR)  Part  235  and  49 
U.S.C.  20502(a).  the  following  railroads 
have  petitioned  the  Federal  Railroad 
Administration  (FRA)  seeking  approval 
for  the  discontinuance  or  modification 
of  the  signal  system  or  relief  from  the 
requirements  of  49  CFR  Part  236  as 
detailed  below. 
[Docket  No.  FRA-20OO-«925) 

Applicant:  CSX  Transportation. 
Incorporated.  Mr.  E.G.  Peterson. 
Assistant  Chief  Engineer.  Design  and 
Construction.  4901  Belfort  Road,  Suite 
130  (S/C  J-350).  Jacksonville,  Florida 
32256. 

CSX  Transportation  Incorporated 
seeks  approval  of  the  proposed 
modification  of  the  traffic  control 
system,  on  the  single  main  track,  at 
Wapakoneta,  Ohio,  milepost  118.0,  on 
the  Dayton  Subdivision,  Louisville 
Service  Lane,  consisting  of  the 
discontinuance  and  removal  of  absolute 
controlled  signads  55R  and  55L.      » 

The  reason  given  for  the  proposed 
changes  is  that  under  current  operating 
conditions  the  need  for  these  hold-out 
signals  no  longer  exists,  and  their 
removal  will  increase  operating 
efficiency. 

Any  interested  party  desiring  to 
protest  the  granting  of  an  application 
shall  set  forth  specifically  the  grounds 
upon  which  the  protest  is  made,  and 
contain  a  concise  statement  of  the 
interest  of  the  Protestant  in  the 
proceeding.  Additionally,  one  copy  of 
the  protest  shall  be  furnished  to  the 
applicant  at  the  address  listed  above. 

All  communications  concerning  this 
proceeding  should  be  identified  by  the 
docket  number  and  must  be  submitted 
to  the  Docket  Clerk,  DOT  Central  Docket 
Management  Facility,  Room  PI— 401, 
Washington.  DC  20590-0001. 
Communications  received  within  45 
days  of  the  date  of  this  notice  will  be 
considered  by  the  FRA  before  final 
action  is  taken.  Comments  received  after 
that  date  will  be  considered  as  far  as 


practicable.  All  written  communications 
concerning  these  proceedings  are 
available  for  examination  during  regular 
business  hours  (9  a.m.-5  p.m.)  at  DOT 
Central  Docket  Management  Facility. 
Room  PI-401  (Plaza  Level).  400  Seventh 
Street,  SW,  Washington,  DC  20590- 
0001.  All  documents  in  the  public 
docket  are  also  available  for  inspection 
and  copying  on  the  internet  at  the 
docket  facility's  Web  site  at  http:// 
dms.dot.gov. 

FRA  expects  to  be  able  to  determine 
these  matters  without  an  oral  hearing. 
However,  if  a  specific  request  for  an  oral 
hearing  is  accompanied  by  a  showing 
that  the  party  is  unable  to  adequately 
present  his  or  her  position  by  written 
statements,  an  application  may  be  set 
for  public  hearing. 

Issued  in  Washington,  DC  on  Mav  25. 
2000. 

Grady  C.  Cothen,  Jr., 

Deputy  Associate  Administrator  for  Safety 
Standards  and  Program  Development. 
|FR  Doc.  00-14056  Filed  6-5-00;  8:45  am] 
BILUNG  COOE  4910-06-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

Notice  of  Application  for  Approval  of 
Discontinuance  or  IModification  of  a 
Railroad  Signal  System  or  Relief  From 
the  Requirements  of  Title  49  Code  of 
Federal  Regulations  Part  236 

Pursuant  to  Title  49  Code  of  Federal 
Regulations  (CFR)  Part  235  and  49 
U.S.C.  20502(a},  die  following  raikoads 
have  petitioned  the  Federal  Railroad 
Administration  (FRA)  seeking  approval 
for  the  discontinuance  or  modification 
of  the  signal  system  or  relief  from  the 
requirements  of  49  CFR  Part  236  as 
detailed  below. 

[Docket  No.  FRA-2000-6926] 

Applicant:  CSX  Transportation, 
Incorporated,  Mr.  E.G.  Peterson, 
Assistant  Chief  Engineer,  Design  and 
Construction,  4901  Belfort  Road,  Suite 
130  (S/C  J-350),  Jacksonville,  Florida 
32256. 

CSX  Transportation  Incorporated 
seeks  approval  of  the  proposed 
modification  of  the  signal  system,  on 
Tracks  A  and  B,  milepost  134.2,  on  the 
Landover  Line,  Baltimore  Service  Lane, 
near  Anacostia,  District  of  Columbia, 
consisting  of  the  discontinuance  and 
removal  of  the  No.  7D  and  No.  9D 
power-operated  derails. 

The  reason  given  for  the  proposed 
changes  is  that  the  need  for  the  derails 
does  not  exist  under  the  current 
operating  conditions,  amd  their  removal 
will  increase  efficiency. 


Any  interested  party  desiring  to 
protest  the  granting  of  an  application 
shall  set  forth  specifically  the  grounds 
upon  which  the  protest  is  made,  and 
contain  a  concise  statement  of  the 
interest  of  the  Protestant  in  the 
proceeding.  Additionally,  one  copy  of 
the  protest  shall  be  furnished  to  the 
applicant  at  the  address  listed  above. 

All  communications  concerning  this 
proceeding  should  be  identified  by  the 
docket  number  and  must  be  submitted 
to  the  Docket  Clerk.  DOT  Central  Docket 
Management  Facility.  Room  PI— 401. 
Washington,  DC  20590-0001. 
Communications  received  within  45 
days  of  the  date  of  this  notice  will  be 
considered  by  the  FRA  before  final 
action  is  taken.  Comments  received  after 
that  date  will  be  considered  as  far  as 
practicable.  All  WTitten  communications 
concerning  these  proceedings  are 
available  for  examination  during  regular 
business  hours  (9  a.m.-5  p.m.)  at  DOT 
Central  Docket  Management  Facility, 
Room  PI-401  (Plaza  Level).  400  Seventh 
Street,  SW.,  Washington,  DC  20590- 
0001.  All  documents  in  the  public 
docket  are  also  available  for  inspection 
and  copying  on  the  internet  at  the 
docket  facility's  Web  site  at  http:// 
dms.dot.gov. 

FRA  expects  to  be  able  to  determine 
these  matters  without  an  oral  hearing. 
However,  if  a  specific  request  for  an  oral 
hearing  is  accompanied  by  a  showing 
that  the  party  is  unable  to  adequately 
present  his  or  her  position  by  written 
statements,  an  application  may  be  set 
for  public  hearing. 

Issued  in  Washington.  DC  on  Mav  25, 
2000. 

Grady  C.  Cothen,  Jr., 

Deputy  Associate  Administrator  for  Safety 
Standards  and  Program  Development 
[FR  Doc.  00-14057  Filed  6-5-00:  8:45  am] 
BILUNG  CODE  4910-06-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

Notice  of  Application  for  Approval  of 
Discontinuance  or  Modification  of  a 
Railroad  Signal  System  or  Relief  From 
the  Requirements  of  Title  49  Code  of 
Federal  Regulations  Part  236 

Pursuant  to  Title  49  Code  of  Federal 
Regulations  (CFR)  part  235  and  49 
U.S.C.  20502(a),  the  following  railroads 
have  petitioned  the  Federal  Railroad 
Administration  (FRA)  seeking  approval 
for  the  discontinuance  or  modification 
of  the  signal  system  or  relief  from  the 
requirements  of  49  CFR  part  236  as 
detailed  below. 
Docket  No.  FRA-2000-6888 
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Applic.int   Missouri  and  Northern 
Arkansas  Railroad.  Conipanv. 
Incorporated.  Mr   David  I,   Siiioot. 
Vi(  (•  PresidtTit  and  Regional 
(Jeneral  Manager,  .'il4  North  Orner, 
\'  ()   Box  771).  (iartha^e.  Missouri 
h4H:U) 

Missouri  and  Northern  Arkansas 
Railroad  Companv.  Incorporated  (MNA) 
seeks  approval  of  the  proposed 
discontinuance  antl  removal  of  the 
automatic  interlocking  and  ass(M;idted 
signals,  at  Clarthage,  Missouri,  milepost 
32f)  85,  where  the  single  main  track  of 
the  MNA  Aurora  .Subdivision,  cross  at 
grade,  the  single  main  track  of  the  MNA 
Carthage  Industrial  Track,  inc:luding 
installation  of  a  swing  gate  and  stop 
signs  normallv  lined  and  locked  against 
the  industrial  track 

The  reasons  given  for  the  proposed 
changes  are  that  the  MNA  now  has 
control  of  both  rail  lines;  all  through 
train  movements  are  north  and 
southbound  on  the  .Aurora  .Subdivision, 
the  east  and  west  interlocking 
approaches  are  now  part  of  the  Carthage 
Iniiustridl  Track,  and  used  to  access 
industrv  switching  lot  ations  and  rail  car 
storage  tracks,  and  all  trains  operating 
through  the  interlocking  limits  are  MN,'\ 
trains 

.\n\  interested  partv  desiring  to 
protest  thi'  granting  of  an  application 
shall  set  forth  spec  ifit.allv  the  grounds 
upon  which  the  prott-st  is  made,  and 
contain  a  cone  ise  statement  of  the 
interest  of  the  Protestant  in  the 
proc  t-eding   Aciditionallv,  one  copv  of 
the  protest  shall  be  furnished  to  the 
apphcant  at  the  address  listed  above 

All  communications  c  iincerning  this 
proc  eeding  should  be  identified  bv  the 
d(K  ket  number  and  must  be  submitted 
to  the  Docket  Clerk.  DOT  Central  Doc  ket 
Management  Fac  ilitv.  Room  Pl-4()1, 
Washington.  DC  JD.'SHO-OOOl 
{'omnuinications  received  within  4.'i 
davs  of  the  date  of  this  notu  e  will  be 
considered  bv  the  FRA  before  final 
action  is  taken    (  .omments  received  .tfter 
th.it  date  will  be  loiisidered  as  far  as 
practicable   .\11  written  c  omiiuinu  atioiis 
concerning  lhc!se  proc:eeclin)4s  .ere 
available  for  examination  during  regul.ir 
business  hours  (')  a  in     5  p  in  )  .it  DOT 
(Central  Doc  ket  Management  Facilitv  . 
Room  F'I-4()1  (IMa/..i  Level).  400  .Seventh 
Street.  SW.  Washington,  DC  ^D'SSO- 
0001    ,MI  doc  umeiits  m  the  [lublic 
doc  ket  are  also  .iv.iilable  tor  mspec  tion 
.mil  (opving  on  the  internet  <it  the 
docket  fac  ilitv's  Web  site  at  httft  ■  ' 
(Ims  (lot  yen 

FRA  expec  ts  to  he  able  to  determine 
these  m.itters  without  ,in  or.il  he.iniig 
However,  if  .1  spec  1  tic   recjuesl  for  an  or.il 
lie.inng  IS  ,11  (  omp.inied  bv  .i  showing 


that  the  partv  is  unable  to  adequately 
prcisent  his  or  her  position  by  written 
statcHnents,  an  application  may  be  set 
for  public  hearing 

Issucil  wi  W.ishin^lnn,  IK'  mi  M.i\  IS. 
JliOd 

(iradv  C.  (>othen,  |r., 

I>r[iiit\  .-A'.'.oi  Hife  Aiinimistmtor  tor  Safftv 
Sf(inf/(jri/s  and  Prt>i{rftm  Development 
;FK  t)oi    00-14(1^0  Kilfii  t>-.S-O0;  8.45  ami 
BiLUNG  cooe  4gio-oe-p 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

Notice  of  Application  for  Approval  of 
Discontinuance  or  Modification  of  a 
Railroad  Signal  System  or  Relief  From 
the  Requirements  of  TItte  49  Code  of 
Federal  Regulations  Part  236 

Pursuant  to  title  49  Code  of  Federal 
Regulations  (CIFR)  part  235  and  49 
V  S  f:   20502(a).  the  following  railroads 
have  petitioned  the  Federal  Railroad 
.Vdministration  (FRA)  seeking  approval 
for  the  discontinuance  or  modification 
of  the  signal  system  or  relief  from  the 
rec^uirements  of  49  CTR  part  2.3fi  as 
detailed  below 
|I)ii(  kft  .No    FK.\    jnO()-^)HH'(| 
Applirant  Union  Pacific;  Railroad 
(Company,  Mr  Phil  Abarav,  ("hief 
Kngineer — Signals,  1416  Dodge  Street, 
Room  1000,  Omaha.  Nebraska  68179- 
1 000 

I'nion  Pacific;  Railroad  (^ompanv 
seeks  approval  of  the  proposed 
modific;ation  of  the  traffic  c;ontrnl 
system,  on  two  main  and  running 
tracks,  betw»*en  milepost  3  6  and 
milepust  4  0.  in  Omaha,  Nebraska, 
I  (insisting  of  the  the  following; 

1  Removal  of  the  power-operated 

(  rossover  at  milepost  i  6,  between  Main 
Irac  ks  No    1  and  No.  2, 

2  (Conversion  of  the  power-operated 

I  rossover  at  milepost  .)  9,  between  Main 
Tr.ic  k  No    1  and  the  North  Running 
Irac  k.  to  hand  operation,  equipped  with 
,111  elec  trie  switc  h  loc:k  for  the  main 
tr.ic  k. 

f    Removal  of  the  power-operated 
derail  on  the  North  Running  Trac  k  near 
milepost  3  9;  and 

4   Disc  ontinuanc  e  and  removal  of 
tMsttiound  controlled  signals  No's  112, 
124.  12t).  132.  and  142.  and  westbound 
1  imtroUed  signals  No's  130.  136.  144. 
.iiid  146 

The  reason  Kiven  for  the  proposed 
changes  is  th.it  due  to  changes  in 
iiperation  the  power  c  rosso\(>rs  are  no 
longer  used,  and  their  associated  signals 
are  no  longer  iiet-ded;  the  proposed 
(  h. nines  will  iiic  rease  effic  ienc\  and 


improve  train  handling  by  increasing 
block  lengths. 

Anv  interested  partv  desiring  to 
protest  the  granting  of  an  application 
shall  set  forth  specifically  the  grounds 
upon  which  the  protest  is  made,  and 
contain  a  concise  statement  of  the 
interest  of  the  Protestant  in  the 
proceeding.  Additionally,  one  copy  of 
the  protest  shall  be  furnished  to  the 
applicant  at  the  address  listed  above. 

All  communications  concerning  this 
proceeding  should  be  identified  by  the 
docket  number  and  must  be  submitted 
to  the  Docket  Clerk.  DOT  Central  Docket 
Management  Facility,  Room  FI-401, 
Washington,  DC.  20590-0001. 
C^ommunications  received  within  45 
days  of  the  date  of  this  notice  will  be 
considered  by  the  FRA  before  final 
action  is  taken.  Comments  received  after 
that  date  will  be  crmsidered  as  far  as 
practicable.  All  written  communications 
concerning  these  proceedings  are 
available  for  examination  during  regular 
business  hours  (9  a.m. -5  p.m.l  at  DOT 
Ontral  Docket  Management  Facility. 
Room  PI-401  (Plaza  Level),  400  Seventh 
Street.  SW.  Washington,  DC  20590- 
0001.  All  documents  in  the  public 
docket  are  also  available  for  inspection 
and  copying  on  the  internet  at  the 
docket  facility's  Web  site  at  http:// 
dms  dot.gov. 

FRA  expects  to  be  able  to  determine 
these  matters  without  an  oral  hearing. 
However,  if  a  specific  request  for  an  oral 
hearing  is  accompanied  by  a  showing 
that  the  party  is  unable  to  adequately 
present  his  or  her  position  by  written 
statements,  an  application  may  be  set 
for  public  hearing. 

Issued  n  VVdstimgton,  DC  on  May  2.t, 
2000 
(irady  C.  Cothen,  |r., 

Ik'puty  Assunatf  Administrator  tor  Saft'tv 
Standard''  and  Program  Development 
IFR  Doi     ()(K140S1  Kilfd  6-1-00,  HAS  am) 
MLUNG  COOE  4giO-06-P 


DEPARTMENT  OF  THE  TREASURY 

Fiscal  Service 

Surety  Companies  Acceptable  on 
Federal  Bortds:  Termination — Frontier 
Insurance  Company 

AGENCY:  Financial  Management  Service, 
Fiscal  Service,  Department  of  the 
Treasury 
ACTK)N:  Notice, 


SUMMARY:  This  is  Supplement  No,  21  to 
the  Treasury  Department  Circular  570: 
1999  Revision,  published  [uly  1.  1999. 
at  64  FR  35864. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Surety  Bond  Branch  at  (202)  874-6779. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  Certificate  of 
Authority  issued  by  the  Treasury  to  the 
above  named  Company,  under  the 
United  States  Code,  Title  31,  Sections 
9304-9308,  to  qualify  as  an  acceptable 
surety  on  Federal  bonds  is  terminated 
effective  today. 

The  Company  was  last  listed  as  an 
acceptable  surety  on  Federal  bonds  at  64 
FR  35875,  July  1,  1999. 

With  respect  to  any  bonds,  including 
continuous  bonds,  currently  in  force 


with  above  listed  Company,  bond- 
approving  officers  should  secure  new 
bonds  with  acceptable  sureties  in  those 
instances  where  a  significant  amount  of 
liability  remains  outstanding.  In 
addition,  in  no  event  should  bonds  that 
are  continuous  in  nature  be  renewed. 

The  Circular  may  be  viewed  and 
downloaded  through  the  Internet  at 
http://wrww.fms.treas.gov/c570/ 
index.html.  A  hard  copy  may  be 
purchased  from  the  Government 
Printing  Office  (GFO),  Subscription 
Service,  Washington,  DC,  telephone 
(202)  512-1800.  When  ordering  the 


Circular  fi-om  GPO,  use  the  following 
stock  number:  048-000-00527-6. 

Questions  concerning  this  notice  may 
be  directed  to  the  U.S.  Department  of 
the  Treasury,  Financial  Management 
Service,  Financial  Accounting  and 
Services  Division.  Suretj'  Bond  Branch, 
3700  East-West  Highwav.  Room  6A04, 
Hyattsville,  MD  20782.  " 

Dated:  May  31.  2000. 

ludith  R.  Tillman, 

Assistant  Commissioner.  Financial 
Operations.  Financial  Management  Senice 

[FR  Doc.  00-14188  Filed  6-5-00;  8:45  am] 
BILUNG  CODE  4810-35-M 
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Faaa  for  FAA  Sarvica*  for  Cartain 
Flights 

AGENCY:  Foderal  Aviation 
Administration  (FAAI.  DOT 
ACTION:  Interim  final  riiU?  with  rf'<iii»'st 
for  commnnt-s;  iioticr  of  public  mtn'tni^ 

SUMMARY:  Thj.s  doc:um«nt  establi.shes 
fees  for  FAA  air  traffic  and  rnlated 
services  for  certain  airt  raft  that  transit 
U.S. -controlled  airspace  but  neither  take 
off  from,  nor  land  in,  the  United  .States 
This  action  will  allow  tht!  FAA  to 
recover  through  fees  the  costs  it  incurs 
in  providing  these  services  Tht(  FAA  is 
requesting  comments  concerning  tht^  fee 
schedule  and  the  fee  collection  prcx  ess 
In  addition,  the  FAA  is  announcing  a 
public  meeting  on  the  Interim  Final 
Rule  to  provide  an  additional 
opportunity  for  the  public  to  comment 
DATES:  Effective  date  August  1.  2()()() 
Comments  must  be  received  on  or 
before  October  4,  21)00.  The  public 
meeting  will  be  held  on  lune  29.  2000 
ADDRESSES:  Comments  (m  this 
document  should  be  mailed  or 
delivered,  in  duplicate,  to:  US 
Department  of  Transportation  Dockets. 
Docket  No  FAA-00-7()lH.  400  Seventh 
Street  SW.,  Room  Flaza  401, 
Washington,  IX;  20590  (Comments  mav 
be  filed  and  examined  in  Room  I'la/a 
401  between  U)  am  and  5  p  m 
weekdays,  except  Federal  holidays. 
Comments  also  mav  bt»  sent 
electronically  to  the  Dockets 
Management  .System  (DM.S)  at  the 
following  Internet  address:  http:// 
dms  dof.gov/ at  any  time.  Commenters 
who  wish  to  file  comments 
olectronicallv  should  follow  the 
instructions  on  the  DM.S  web  site 

The  public  meeting  will  b»!  held  at  the 
Holiday  Inn  Capitol,  ."J-.O  C  Street,  SW.. 
Washington,  DC  20024.  Registration 
8:30  am;  Meeting:  9  am  -4  p.m 
FOR  FURTHER  INFORMATION  CONTACT: 
Randall  Fiertz.  Offic  e  of  Performance 
Management,  (APF-l).  Federal  .Aviation 
Administrati(m.  HOO  lnd>>pend«m(:e 
Avenue.  SW  ,  Washington.  DC  20591: 
telephone  (202)  267   7140;  fax  1202) 
49,3-4191. 

Requests  to  pres«mt  a  statement  at  the 
public  meeting  on  the  F-'ees  for  FAA 
.Services  for  Certain  Flights  Interim 
Final  Rule  and  questions  regarding  the 


logistics  of  the  met^ting  should  be 
directed  to  |udv  Courbois,  Office  of 
Rulemaking  (ARM-102),  Federal 
Aviation  .Administration.  800 
Independence  Avenue,  SW  , 
Washingt(m.  DC  20591,  telephone  (202) 
267-9783;  fax  (202)  267-5075. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  this  rule  by  submitting 
such  written  data,  views,  or  arguments 
as  thev  mav  desire.  Comments  relating 
to  the  environmental,  energy, 
federalism,  or  economic  impact  that 
might  result  from  adopting  the  rules  in 
this  document  also  are  invited.  The 
FAA  specifically  seeks  comments  on  the 
fee  schedule,  formulas  used  to 
determine  the  cost  per  unit,  the 
associated  collection  process,  and  the 
scope  of  services  for  which  costs  will  be 
recovered  Oimments  must  identif\'  the 
regulatory  docket  or  amendment 
number  and  be  submitted  in  duplicate 
to  the  DOT  Rules  Docket  address 
specified  above. 

All  comments  received,  as  well  as  a 
report  summarizing  each  substantive 
public  contact  with  FAA  personnel 
concerning  this  rulemaking,  will  be 
filed  in  the  docket.  The  docket  is 
available  for  public  inspection  before 
and  after  the  comment  closing  date  All 
comments  rec:eived  on  or  before  the 
closing  date  will  be  considered  by  the 
Administrator  before  taking  final  action 
on  this  rulemaking.  Comments  filed  late 
will  be  considered  as  far  as  possible 
without  incurring  expense  or  delay.  The 
proposals  in  this  document  may  be 
(hanged  in  light  of  the  comments 
received 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  document 
must  include  a  pre-addressed.  stamped 
postcard  with  those  comments  on  whic:h 
the  following  statement  is  made: 
"Comments  to  Docket  No  FAA-Ot)- 
7018   ■  The  postcard  will  be  dale 
stamped  and  mailed  to  the  i:omm»mter. 
The  120-day  comment  period  is 
intended  to  allow  the  international 
( Dmmenters  sufficient  time  to  submit 
(omments 

In  order  to  give  the  public  an 
additional  opportunity  to  comment  on 
the  Interim  Final  Rule,  the  FAA  is 
planning  a  public  mcwting.  Bec.ause  of 
this  additional  opportunity  to  c:omment 
on  the  Interim  Final  Rule,  the  FAA  does 
not  intend  to  extend  the  closing  date  for 
comments 

Requests  from  persons  who  wish  to 
present  oral  statements  at  the  public 
meeting  on  F"e«;s  for  FAA  Ser\ices  for 
Certain  Flights  Interim  Final  Rule 


should  be  received  by  the  FAA  no  later 
than  lune  22,  2000.  Such  requests 
should  be  submitted  to  Judy  Courbois. 
as  li.sted  in  the  section  titled  FOR 
FURTHER  INFORMATION  CONTACT.  Requests 
received  after  [une  22,  2000.  will  be 
scheduled  if  time  is  available  during  the 
meeting;  however,  the  names  of  those 
individuals  may  not  appear  on  the 
written  agenda.  The  FAA  will  prepare 
and  make  available  at  the  meeting  an 
agenda  listing  the  scheduled  speakers. 
To  accommodate  as  many  speakers  as 
possible,  the  amount  of  time  allocated  to 
each  speaker  may  be  less  than  the 
amount  of  time  requested.  Any  person 
desiring  to  have  available  audiovisual 
equipment  should  notify  the  FAA  when 
requesting  to  be  placed  on  the  agenda. 

Public  Meeting  Procedures 

The  public  meeting  will  be  held  on 
)une  29.  2000.  at  the  Holiday  Inn 
Capitol,  550  C  Street,  SW.,  Washington, 
DC  20024;  Registration:  8:30  a.m.; 
Meeting:  9  a.m. -4  p.m. 

The  rollowing  procedures  are 
established  to  facilitate  the  public 
meeting  on  the  Interim  Final  Rule: 

1.  There  will  be  no  admission  fee  or 
other  charge  to  attend  or  to  participate 
in  the  public  meeting.  The  meeting  will 
be  open  to  all  persons  who  have 
requested  in  advance  to  present 
statements  or  who  register  on  the  day  of 
the  meeting  (between  8:30  a.m.  and  9 
a.m.)  subject  to  availability  of  space  in 
the  meeting  room. 

2.  The  public  meeting  may  adjourn 
early  if  scheduled  speakers  complete 
their  statements  in  less  time  than  is 
scheduled  for  the  meeting. 

3.  The  FAA  will  try  to  accommodate 
all  speakers;  therefore,  it  may  be 
necessary  to  limit  the  time  available  for 
an  individual  or  group. 

4.  Representatives  of  the  FAA  will 
conduct  the  public  meeting.  A  panel  of 
FAA  personnel  involved  in  this  issue 
will  be  present. 

5  Participants  should  adckess  their 
comments  to  the  panel.  No  participant 
will  he  subject  to  cross-examination  by 
any  other  participant. 

6.  Sign  and  oral  interpretation  can  be 
made  available  at  the  meeting,  as  well 
as  an  assistive  listening  device,  if 
requested  no  later  than  1  week  before 
the  meeting. 

7.  The  meeting  will  be  recorded  by  a 
court  reporter.  A  transcript  of  the 
meeting  and  any  material  accepted  by 
the  panel  during  the  meeting  will  be 
included  in  the  public  docket  (Docket 
No.  FAA-OO-7018).  Any  person  who  is 
interested  in  purchasing  a  copy  of  the 
transcript  should  contact  the  court 
reporter  directly.  This  information  will 
be  available  at  the  meeting. 


8.  The  FAA  will  review  and  consider 
all  material  presented  by  participants  at 
the  public  meeting.  Position  papers  or 
material  presenting  views  or 
information  related  to  the  Interim  Final 
Rule  may  be  accepted  at  the  discretion 
of  the  presiding  officer  and 
subsequently  placed  in  the  public 
docket.  The  FAA  requests  that  persons 
participating  in  the  meeting  provide  10 
copies  of  all  materials  to  be  presented 
for  distribution  to  the  panel  members; 
other  copies  may  be  provided  to  the 
audience  at  the  discretion  of  the 
participant. 

9.  Statements  made  by  members  of  the 
public  meeting  panel  are  intended  to 
facilitate  discussion  of  the  issues  or  to 
clarify  issues.  Because  the  meeting 
concerning  the  Fees  for  FAA  Services 
for  Certain  Flights  Interim  Final  Rule  is 
being  held  during  the  comment  period, 
final  decisions  concerning  issues  that 
the  public  may  raise  cannot  be  made  at 
the  meeting.  The  FAA  may.  however, 
ask  questions  to  clarify  statements  made 
by  the  public  and  to  ensure  a  complete 
and  accurate  record.  Comments  made  at 
this  public  meeting  will  be  considered 
by  the  FAA. 

10.  The  meeting  is  designed  to  solicit 
public  views  on  the  Interim  Final  Rule. 
Therefore,  the  meeting  will  be 
conducted  in  an  informal  and 
nonadversarial  manner. 

Availability  of  the  Interim  Final  Rule 

An  electronic  copy  of  this  document 
may  be  downloaded  using  a  modem  and 
suitable  communications  software  from 
the  FAA  regulations  section  of  the 
FedWorld  electronic  bulletin  board 
ser\'ice  (telephone:  (703)  321-3339)  or 
the  Government  Printing  Office  (GPO)'s 
electronic  bulletin  board  service 
(telephone:  (202)  512-1661). 

Internet  users  may  reach  the  FAA's 
web  page  at  http://www.faa.gov/avr/ 
arm/nprm/nprm.htm  or  the  GPO's  web 
page  at  http://www.access.gpo.gov/nara 
access  to  recently  published  rulemaking 
documents. 

Any  person  may  obtain  a  copy  of  this 
document  by  submitting  a  request  to  the 
Federal  Aviation  Administration,  Office 
of  Rulemaking,  ARM-1.  800 
Independence  Avenue  SW., 
Washington,  DC  20591,  or  by  calling 
(202)  267-9680.  Communications  must 
identify'  the  amendment  number  or 
docket  number  of  this  Interim  Final 
Rule. 

Persons  interested  in  being  placed  on 
the  mailing  list  for  future  rulemaking 
documents  should  request  from  the 
above  office  a  copy  of  Advisory  Circular 
No.  11-2A,  Notice  of  Proposed 
Rulemaking  Distribution  System,  which 
describes  the  application  procedure. 


Small  Business  Regulatory  Enforcement 
Fairness  Act 

The  Small  Business  Regulatory 
Enforcement  Fairness  Act  (SBREFA)  of 
1996.  requires  the  FAA  to  comply  with 
small  entity  requests  for  information  or 
advice  about  compliance  with  statutes 
and  regulations  within  its  jurisdiction. 
Therefore,  any  small  entity  that  has  a 
question  regarding  this  document  may 
contact  their  local  FAA  official.  Internet 
users  can  find  additional  information  on 
SBREFA  on  the  FAA's  web  page  at 
h  ttp  -.//www.  faa.gov /a  vr/arm  /sbrefa .  h  tm 
and  may  send  electronic  inquiries  to  the 
following  Internet  address:  9-AWA- 
SBREFA@faa.gov. 

Background 

Authority  To  Establish  Fees 

The  Federal  Aviation  Reauthorization 
Act  of  1996  (the  Act)  directs  the  FAA  to 
establish  by  Interim  Final  Rule  a  fee 
schedule  and  collection  process  for  air 
traffic  control  (ATC)  and  related 
services  provided  to  aircraft,  other  than 
military  and  civilian  aircraft  of  the  U.S. 
Government  or  of  a  foreign  government, 
that  neither  take  off  from,  nor  land  in, 
the  United  States  (49  U.S.C.  45301.  as 
amended  by  Pub.  L.  104-264). 

Also,  the  Act  directs  the  FAA  to 
ensure  that  the  fees  allowed  by  the  Act 
are  directly  related  to  the  FAA's  costs  of 
providing  the  ser\'ice  rendered.  The  Act 
further  states  that  services  for  which 
costs  may  be  recovered  include  the  costs 
of  ATC,  navigation,  weather  serxices. 
training  and  emergency  services  that  are 
available  to  facilitate  safe  transportation 
over  the  United  States,  and  other 
services  provided  by  the  Administrator 
or  by  programs  financed  by  the 
Administrator  to  flights  that  neither  take 
off  from,  nor  land  in.  the  United  States. 

History 

On  March  20.  1997.  the  FAA 
published  an  Interim  Final  Rule.  Fees 
for  Air  Traffic  Services  for  Certain 
Flights  through  U.S. -Controlled 
Airspace  (62  FR  13496).  which 
established  fees  for  FAA  air  traffic  and 
related  ser\'ices  provided  to  certain 
aircraft  that  transit  U.S. -controlled 
airspace  but  neither  take  off  from,  nor 
lanci  in.  the  United  States.  The  FAA 
invited  public  comment  on  this  Interim 
Final  Rule.  The  effective  date  of  the  rule 
was  May  19.  1997.  and  the  comment 
period  closed  on  July  18,  1997.  In 
addition,  the  FAA  held  a  public  meeting 
on  May  1,  1997.  The  FAA  also 
published  two  additional  Interim  Final 
Rules  that  amended  the  original  Interim 
Final  Rule  on  May  2,  1997  (62  FR 
24285)  and  October  2,  1997  (62  FR 
51735). 


This  rulemaking  was  subsequently 
challenged.  The  Airline  Transportation 
Association  of  Canada  and  six  airlines 
petitioned  the  United  States  Court  of 
Appeals  for  the  District  of  Columbia 
(court)  to  review  the  rule. 

On  January-  30.  1996.  the  court  issued 
its  opinion  on  the  seven  petitions 
consolidated  in  the  case  of  Asiana 
Airhnes  et  al.  v.  the  FAA.  328  U.S.  App. 
DC.  237.  134  F.  3d  393.  1998  U.S.  App. 
LEXIS  1286  (1998).  The  court  rejected 
the  petitioners'  claims  that  the  FAA 
acted  improperly  in  employing  an 
expedited  procedure  before  the  effective 
date  of  the  Interim  Final  Rule,  and  that 
the  FAA  violated  the  anti- 
discrimination provisions  of  various 
international  aviation  agreements. 
However,  the  court  concluded  that  the 
FAA's  methodology  of  determining  cost 
violated  statutory  requirements. 

Therefore,  the  court  vacated  the 
Interim  Final  Rule  in  its  entirety  and 
remanded  the  Interim  Final  Rule  to  the 
FAA  for  further  proceedings  consistent 
with  the  opinion. 

Since  the  date  the  court  vacated  the 
Interim  Final  Rule  issued  in  1997  the 
FAA  has  met  with  various  user  and 
aviation  interest  groups  to  listen  to  their 
concerns  about  fees  under  the  Act.  The 
last  such  meeting  was  on  May  24,  2000, 
and  included  the  Departmen;  of 
Transportation  General  Counsel  and 
members  of  her  staff.  A  summary  of 
each  these  meetings  can  be  found  in  the 
docket  of  this  rulemaking. 

The  New  Interim  Final  Rule 

When  Congress  passed  the  Act  it 
explicitly  required  the  FAA  to  collect 
the  relevant  fees  initially  by  establishing 
an  Interim  Final  Rule.  The  DC.  Circuit 
referenced  this  fact  in  1998,  but 
nevertheless  struck  the  FAA's  earlier 
rule  because  it  did  not  comport  with 
another  Congressional  requirement,  that 
is,  that  the  fee  be  based  on  costs 
incurred  and  not  value  to  the  user 
paying  the  fee.  Although  nearly  4  years 
have  passed  since  the  passage  of  the 
Act.  the  Act  continues  to  require  that 
the  fees  be  promulgated  by  Interim  Final 
Rule  (see  in  the  docket  the  F.AA 
Information  Paper  to  ICAO,  September 
1998,  entitled  "Fees  for  Air  Traffic 
Services  for  Certain  Flights  through 
U.S. -Controlled  Airspace"). 

The  Congressional  purpose  of 
requiring  the  fees  by  Interim  Final  Rule 
has  not  been  changed  by  the  passage  of 
time.  Congress  has  not  changed  the 
statutory  requirements  (despite  multiple 
opportunities  to  do  so)  and  has 
continued  to  appropriate  funds  each 
year  based  on  the  collection  of  these 
fees.  (See  Mav  25.  2000,  letter  in  the 
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docket  from  ( '.()iit;ri'>siii.iii  Duik  .in, 
(Ih.urman,  Av  i.itioii  Sulx oniinittcc  | 

The  F-'AA  has  at  all  tuiii's  ,i(  ted  .i> 
(juicklv  as  [)ossit)lt'  HI  fstahlisluii^  thr 
fees  hut.  as  uotrd  hv  the  court  in  194H, 
the  FAA  has  hfcu  (  oiislrauit;d  hv  the 
lai  k  of  a(  (  uratt'  t  ost  wdorination  ou 
which  to  t),ist!  the  ff'»^s,  Thi' 
df\('lo[)rniTil  of  an  accur.itt- (  ost 
information  s\stt'm.  whii  ti  is  the 
(irt'dicatf  for  tlit-  im()ositioji  ot 
rt-asonahh'  ft'cs,  has  ht-t'ii  .i  time 
consuming;  hut  uf<  t-ssarv  [jrocess  Onlv 
rccontlv  has  tfic  FAAs  new  (iost 
Accounting  System  provided  this 
information  and  oniv  now  (  an  the  FAA 
proceed  with  rulemaking  as  directed  tiy 
41)  i;.S C  45;i()l.  The  FAA  has  therefore 
determined  that  the  .Act  ( ontinues  to 
re()uire  that  the  fees  the  [''.XA  is  now 
imposing  he  estahiished  iiutialiv  .is  .111 
Interim  Final  Rule 

Therefore,  effective  tiO  davs  after  the 
puf)li(ation  of  this  hitenm  Final  Rule, 
the  F.'\.\  will  .igaiii  assess  a  fee  for  <iir 
tr.iffic  and  rel.ited  services  [)rovided  to 
users  of  aircr.ift  th.it  tr.insit  I '  ,S 
controlled  .iirspac  e  (.iirsp.K  e  owned  or 
delegated  to  the  I  'iiited  .States)  hut  do 
not  t.ike  off  from  or  l.iiid  in  the  I   nited 
St.ites  The  rule  does  not  a[)pl\  to 
military  <ind  i  i\il  .lin  r.ift  mier.ited  ti\ 
the  I '  .S  ( iovernment  or  h\  .1  foreign 

government  or  t rt.iin  ( ^an. id<it(i 

( i.iu.id.i  llights 

For  the  purpose  ol  ihis  rulem.iking, 
I '  .S   (  cuitrolled  .ursp.ii  e  includes  ,ill 
I  '..S    lUrsp.ii  e  either  dire(  llv  owned  li\ 
the  I   lilted  St.ites  iir  .illo(  ,ited  to  the 
I  'nite<i  .S.ites  h\  the  liitern.ition.il  ( .i\  ll 
.\\  i.ition  { )rg,uii/.ition  or  h\  other 
(  ountries    I'his  (  .111  further  he  defined  111 
geiier.il  as  enroule  .ind  o(  e.uiK   .iirsp.ii  e 
Knroiite  airsp.K  e  In  gener.lIU  deliiied. 
lor  the  purpose  ot  tills  rulem.iking,  .is 
.ursp.K  e  where  (iruii.iriU  radar-hased  .ur 
tr.iffii   ser\i<es  are  provided   ()(iMnii 
•lirsp.K  e  !s  getieralK   detined,  tor  the 

purjiose  nl  till-,  rulem.iking.  .is  .urspai  e 
where  pnm.iriK  |iriu  edur.il  .ur  tr.dfii 

serv  II  es  ,ire  prov  uleil  ,\  iies(  riptioil  ol 
the  I  ,S  (  oiitrolled  airsp.ii  e  li\  l.itltude 
.llld  liingltude  li.is  heen  pl.ic  ed  in  the 

puhlii   do(  ket  ot  this  rulem.iking 

(   .111, id, I   to  (  i.in.ld.l  oper.lt  II  Ills  ,11  e 
detineii  (  here. liter    '(  ..Ul.iil.i  li  i  (  ..ill.id.l     I 
.Is  flights  (  ondiii  ted  li\  ,in\  .un  r.itt  ol 
,iii\  n.ition.ilitv  th.it  t.ike  iiff  from  .lud 
l.iiid  111  (  .Ill.id.l  vsitliiMil  an  intermediate 
stop  outside  III  (  .,111, id, I  th.il  ojierate  111 
1  '  .S    (  oiitrolled  .lirsp. 11  e     1    SITS  , ire 

di-fined  ,is  iiper.itors  o|  ain  r.ift  flights 
ih.il  neither  dep,irt  Iriiin  nor  l.iud  111  the 
I   lilted  St.ites 

Flights  th.it  tr.iiisil  1  '  S    (  ontriilleii 
.iirsp.K  e  but  do  not  l.iiul  in  or  dep.irt 
from  the  liiited  St, lies  (overllightsl 
ciirrentU  i  ontriliule  nothing  fiii.inciall\ 
to  the  provision  ol  ,iir  tr.dfii   services 


(ATS)  This  IS  despite  the  fact  that  those 
flights  use  .-XT.S  and  other  services  that 
impose  costs  on  the  I'  .S   ATC.  svstem 
(  luigress  has  detormintni  in  the  194(i 
.\(  t  that  these  users  should  hear  a 
portion  of  the  cost  of  those  services 

The  air  transportation  environment 
has  changed  over  the  past  decades  with 
tfie  advent  of  increasing  nuinbers  of 
limg-range  aircraft  The  use  of  these 
aircraft  and  the  routes  the\  are  able  to 
fly  have  greatlv  uu  reased  the  efficiencv 
of  air  transportation  .Mthough  these 
overflight  operations  do  not  generally 
enter  areas  of  high  density  air  traffic, 
they  do  use  FAA  ATS 

(Operators  of  overflight  .iircraft  benefit 
from  the  FAAs  provision  of  ATS  in 
several  ways   First,  and  most 
importantlv,  FAA's  .ATS  enh.ince  safety 
through  .ATd,  n.ivigation,  and 
( ommunications  services   .Second,  flight 
through  IS   (Oiitrolled  airspace 
provides  optimized  routing  for  long- 
distance ain  raft,  which  is  of  great  vali  e 
to  the  users  of  these  aircraft   The  level 
of  ATS  and  other  services  that  is 
,i(  tually  provided  to  operators  of 
overflights  depends,  in  part,  on  the 
portions  of  I !  ,S  ■( ontrolled  airspace 
such  flights  transit  These  services  can 
include  (ommunications,  navigaticjn. 
radar  surveillance,  emergem  v  services, 
.uid  flight  information  seryi( cs   For 
.un  raft  tr.uisiting  I '  ,S   enroute  airspace, 
.\ir  Route  Traffii  Control  Centers 
(ARTCCs)  provide  separation  hv  means 
of  radar  survcillaiH  e  (if  the\  are 
operating  under  instrument  flight  rules 
or  in  airsji.K  e  abov f  IH, ()()()  feet)    .Also, 
these  flights  generally  use  navig.itional 
.lids  and  radio  (  ommunu  .ition  with 
.\RTC(!s   These  serv  i(  es  are  also 
provided  in  1  ertam  01  e.inu  .ireas  near 
isl.inds  sin  h  as  Heriniid.i  <uid  The 
H.ih.im.is 

I'or  .un  r.itt  transiting  o( canir 
, lirsp.K  e,  where  r.id.ir  snrv  t'llhini  »■  .ind 
n.iv  ig.ition.il  ,iids  .ire  not  .iv.iil.ible, 
ii.iv  ig.ition  is  gener.ilK  (  ondiK  ted  hv  on- 
biiard  sv  stems   .Am  r.ift  separatnin, 
however,  IS  provided  under  procedural 
I  oiitrol.  under  whu  h  flights  re[)ort  their 
position  to  ,111  .ur  traffic  (  ontroller  each 
time  thev  llv  iiver  .1  spec  died  reporting 
point 

The  FA.A  estim.ltes  th.lt 
.ipproMiii.itelv  J  t'). 00(1  lion  (iiibli(  (;  e 
iiri  r.ift  th.lt  .ire  not  exempt)  flights 
Ir.uisit  I '  .S   (  luitrolled  .ursp.K  e  w  ithout 
l.tnding  or  t.ikmg  off  aiuuiallv  (see  the 
repiirt  entitled      ()vt'rfllght  Fee 

l)evi'lo[iment  Re[)ort,    vvhii  h  has  been 
[il.K  ed  111  the  diu  ket) 

Ihe  (list  to  the  F.A.A  .issoc  lated  with 
iiverflights  (  ovcred  umier  this  rule  is 
pro|e(  ted  to  be  .ipproxim.itely  S?)l)  4 
million,  UK  hiding  the  (  ost  of 
developing  and  i  ol|e(  ting  the  fees   This 


amount  represents  the  sum  of  the 
s(>parate  costs  for  providing  ATC  and 
related  services  to  ovt^rflights  flying 
through  enroute  and  oceanic  airspace  as 
well  as  all  development  costs  and  all 
projected  collection  costs  associated 
with  the  fees 

(Charging  overflights  for  AT.S  and 
related  services  is  accepted  in  the 
international  arena.  The  International 
Civil  Aviati(3n  Organization  (K^AO) 
states  that  "where  air  navigation 
services  are  provided  for  internati(3nal 
use.  the  providers  may  require  the  users 
to  pay  their  share  of  the  costs  *    *    *." 
(.Statements  by  the  Council  to 
Contracting  States  on  Charges  for 
Airports  and  Air  Navigation  Services. 
Paragraph  32  (Doc.  9082/5)).  Further, 
paragraph  42  of  Doc.  9082/5  notes  that 
"providers  •    •    *  may  require  all  users 
to  pay  their  share  of  the  costs  of 
providing  them  regardless  of  whether  or 
not  utilization  takes  place  over  the 
territory  of  the  provider  state." 
(Document  9082/5  has  been  placed  in 
the  docket  ) 

(.Ainadu-to-CMncida  Opcrcitinns 

Currently,  many  Canadian  flights 
transit  I'.S  -controlh^d  airspaces  b(>cause 
of  air  traffic  coordination  between  the 
I'nitt'd  States  and  (Canada.  Routing 
through  IS  -controlled  airspace  by  U.S. 
or  Cianaiiian  .ATC  occurs  bt'cause  it  is 
either  the  short<»st  route  or  it  offers  the 
most  favorable  flight  conditions.  This 
friHjuent  and  variable  routing  is  done 
without  regard  to  the  border  between 
Canada  and  the  United  States. 

The  F.AA  has  a  long-standing  .ATC; 
relationship  with  the  Canadian  .AT(^ 
authority,  currently  known  as  .\A\' 
(^ANAD.A.  beginning  with  an  exchangt> 
of  nott>s  betvviH'n  the  I 'nited  .States  an(i 
(!aii.idian  governments  in  19tJ3,  The 
F.A.A  has  determined  that  assessing  fees 
on  (.anadato-Canada  flights  would  be 
inc:onsistent  with:  (1)  49  II.S.C,  l()fj(l). 
40103.  and  40105:  (2)  the  FAAs 
international  agreements  with  C^anatia; 
and  (3)  the  safety  of  all  trans-border 
C  .S  -(ianadian  flights  This 
determination  givtfs  maximum  effect  to 
all  .ipfilicable  statutes  and  agreements. 
The  FA.As  costs  associated  with 
Canada-to-Canada  flights  have  been 
excluded  from  the  cost  base  that 
overflight  fees  recoup   Acconiinglv,  the 
total  (ost  of  overflights  is  S50.4  million, 
but  expected  billing  is  approximately 
S39.t)  million  (the  difference  being 
attributed  to  the  FAAs  agreements  with 
NAV  CANADA).  These  costs  do  not 
consider  operational  benefits  under  the 
agreements  with  Canada. 


Federal  Register/ Vol.  65,  No.  109 /Tuesday,  June  6,  2000 /Rules  and  Regui'dtions 


36005 


The  Overflight  Fee 

As  noted  above,  the  Act  directs  the 
FAA  to  establish  a  fee  schedule  and 
collection  process  for  ATC  and  related 
services  provided  to  aircraft  other  than 
military  and  civil  aircraft  operated  by 
the  U.S.  government  or  by  a  foreign 
government  that  neither  talce  off  from, 
nor  land  in.  the  United  States.  The  Act 
further  directs  the  FAA  to  issue  the 
initial  fee  schedule  and  associated 
collection  process  as  an  Interim  Final 
Rule,  to  ask  for  public  comment,  and  to 
issue  a  subsequent  final  rule. 

The  Act  requires  that  fees  be  directly 
related  to  the  FAA's  cost  of  providing 
the  services  rendered.  Furthermore,  the 
Conference  Report  for  the  Act  states 
"*    *    *  assuming  similar  costs  of 
serving  different  carrier  and  aircraft 
types,  the  fee  may  not  vary  based  on 
factors  such  as  aircraft  seating  capacity 
or  revenue  derived  from  passenger 
fares"  (Congressional  Record, 
September  26.  1996,  H11316.). 
Consistent  with  statutor\'  direction,  the 
sense  of  Congress,  as  documented  in  the 
Conference  Report,  and  FAA's  aviation 
safety  mission,  the  FAA  has  developed 
a  uniform  and  fair  fee  for  all  users  based 
on  the  FAA's  Cost  Accounting  System 
(CAS). 

Two  documents  have  been  placed  in 
the  docket  of  this  rulemaking  that  detail 
how  the  fees  in  this  rule  were 
determined  and  calculated.  The  first 
document.  "Cost  Methodology  Used  to 


Develop  Cost  of  Enroute  and  Oceanic 
ATC  Services"  was  prepared  by  the 
public  accounting  firm  of  Arthur 
Andersen.  This  document  details  how 
the  FAA's  new  CAS,  also  required  by 
the  Act,  determines  the  FAAs  cost  of 
the  two  air  traffic  services,  enroute  and 
oceanic.  The  second  document, 
"Overflight  Fee  Development  Report.  " 
was  prepared  by  the  FAA.  This 
document  details  how,  based  on  the 
CAS,  the  FAA  determined  the  cost  of 
services  provided  to  overflights  based 
on  the  cost  of  enroute  and  oceanic 
services.  The  document  also  details  how 
the  fees  were  calculated  in  this 
rulemaking.  Essentially,  the  overflight 
fee  is  computed  based  on  distance  flown 
through  U.S. -controlled  airspace. 
Separate  computations  are  made  for 
services  provided  in  enroute  airspace 
and  in  oceanic  airspace  to  reflect  the 
different  costs  of  providing  services  in 
each  of  these  environments. 

The  FAA  will  charge  users  $37.43  per 
100  nautical  miles  (or  portion  thereof] 
flown  in  eru-oute  airspace  and  S20.16 
per  100  nautical  miles  (or  portion 
thereof)  flown  in  oceanic  airspace. 

Based  on  the  second  document,  the 
fee  for  users  {i.e.,  operators  of  an  aircraft 
overflight)  is  calculated  as  follows: 

R,j  =  (DO,,  X  CO)  +  (DE.j  X  CE) 

Where: 

R,i  =  the  fee  charged  to  aircraft  flying 
between  city  i  and  city  j. 


D0„=  distance  traveled  in  U.S.- 
controUed  oceanic  airspace 
expressed  in  hundreds  of  nautical 
miles  for  aircraft  flying  between  citv 
i  and  city  j, 

CO  =  S20.16  per  100  nautical  miles 
flown  in  oceanic  airspace. 

DE,|  =  distance  traveled  in  U.S.- 
controlled  enroute  airspace 
expressed  in  hundreds  of  nautical 
miles  for  aircraft  flying  between  cil\- 
i  and  city  j. 

CE  =  S37.43  per  100  nautical  miles 
flown  in  enroute  airspace. 

This  formula  assumes  that  actual  entry 
and  exit  data  are  available  for  individual 
flights  in  U.S. -controlled  airspace.  If 
not.  best  available  flight  data  will  be 
used. 

The  fees  are  designed  to  charge  only 
the  directly  related  costs  of  FAA 
services  to  overflight  users  in  a  logical 
and  fair  manner. 

Also,  the  FAA  has  determined  that  no 
fee  will  be  assessed  unless  the 
cumulative  charges  exceed  S250  per 
calendar  month,  based  on  Greenwich 
Mean  Time  (GMT),  by  any  particular 
user.  The  fees  in  this  Interim  Final  Rule, 
including  the  S250  exclusion,  will  be 
reviewed  when  the  Final  Rule  is  issued 
and  at  least  once  ever\'  2  years,  and 
adjusted  to  reflect  changes  in  costs. 

The  following  table  illustrates  the  fee 
schedule. 
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Fee  Collection  Process  and  Enforcement 

The  FAA  has  established  and 
maintains  data  from  several  sources, 
including  but  not  limited  to,  flight  plans 
and  radar/radio  data  that  identifies  the 
point  of  entr>'  and  exit,  aircraft 
registration  number,  and  the  type  of 
aircraft  for  all  aircraft  entering  U.S.- 
controlled  airspace.  Information  will  be 
extracted  from  the  database  and  used, 
along  with  the  fee  formula,  to  compute 
each  fee.  The  fee  will  include  a  charge 
to  cover  the  cost  of  developing  the  fee 
as  well  as  the  cost  of  billing  and 
collection. 

The  FAA  will  bill  users  pursuant  to 
49  CFR  pcul  89  by  sending  a  monthly 
invoice.  Affected  commercial  users  are 
requested  to  designate  and  submit  to  the 
FAA  the  name  and  address  of  a  U.S. 
agent  for  billing.  Users  not  providing  a 
billing  address  will  be  billed  at  the 
address  of  record  of  the  aircraft  owner 
as  maintained  in  the  country  where  the 
aircraft  is  registered. 

As  provided  in  §  187.15(d),  monthly 
remittance  of  fees  of  $1 ,000  or  more  are 
to  be  paid  by  electronic  funds  transfer. 
Monthly  remittances  below  $1,000  may 
be  paid  by  electronic  funds  transfer, 
check,  money  order,  credit  card,  or 
draft.  All  payments  must  be  in  U.S. 
currency. 

Invoices  that  become  delinquent  will 
be  collected  according  to  49  CFR  part 
89.  The  FAA  intends  to  pursue 
vigorously  all  delinquent  balances  to  the 
extent  provided  by  law. 

If  any  adjustments  are  necessary  in 
the  fees  billed  or  collected  the  FAA  will 
follow  the  procedures  in  49  CFR  part  89 
to  settle  debts  of  users.  This  includes 
issuing  credits  and  refunds  to  users  as 
appropriate  and  authorized  by  law. 

Paperwork  Reduction  Act 

In  accordance  with  the  requirements 
of  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3507(d)),  the  information 
collection  requirements  associated  with 
this  interim  final  rule  were  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval.  There 
are  no  new  requirements  for  the 
information  collection  associated  with 
this  amendment.  An  estimated  300  to 
600  aircraft  operators  are  requested  to 
provide  the  FAA  the  name,  the  address, 
and  phone  number  of  any  operator 
obtaining  overflight  services.  It  is 
estimated  to  take  between  5  minutes 
and  several  days  to  complete  the  one- 
page  form,  depending  on  how  long  it 
takes  a  carrier  to  notify  its  billing 
department,  and  for  that  department  to 
set  up  an  account  from  which  to  pay 
these  funds,  for  a  total  of  50  hours.  This 
would  be  a  one-time  collection  unless 


the  carrier  needs  to  change  any  of  the 
information  provided  to  the  FAA. 
An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
number  associated  with  this  collection 
is  Number  2120-0618. 

Compatibility  With  ICAO  Standards 

In  keeping  with  U.S.  obligations 
under  the  Convention  on  International 
Civil  Aviation,  it  is  FAA  policy  to 
comply  with  International  Civil 
Aviation  Organization  (ICAO)  Standards 
and  Recommended  Practices  to  the 
maximum  extent  practicable.  The  FAA 
has  reviewed  the  corresponding  ICAO 
Standards  and  Recommended  Practices 
and  has  identified  no  differences  with 
these  regulations. 

Regulatory  Evaluation  Summary 

Changes  to  Federal  regulations  must 
undergo  several  economic  analyses. 
First,  Executive  Order  12866  directs  that 
each  Federal  agency  shall  propose  or 
adopt  a  regulation  only  upon  a  reasoned 
determination  that  the  benefits  of  the 
intended  regulation  justify  its  costs. 
Second,  the  Regulatory  Flexibility  Act 
of  i  980  requires  agencies  to  analyze  the 
economic  effect  of  regulatory  changes 
on  small  entities.  Third,  OMB  directs 
agencies  to  assess  the  effect  of 
regulatory  changes  on  small  entities  and 
changes  on  international  trade.  In 
conducting  these  analyses,  the  FAA  has 
determined  that  this  Interim  Final  Rule 
is  "a  significant  regulatory  action" 
under  section  3(f)  of  Executive  Order 
12866  and,  therefore,  is  subject  to 
review  by  OMB.  The  Interim  Final  Rule 
is  considered  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (44  FR 
11034,  February  26,  1979).  This  Interim 
Final  Rule  should  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  and  will  not  constitute  a  barrier 
to  international  trade.  All  of  these 
analyses  have  been  prepared  as  a 
regulatory  evaluation  and  are 
summarized  below.  The  FAA  invites  the 
public  to  provide  comments  and 
supporting  data  on  the  assumptions 
made  in  this  evaluation.  All  comments 
received  will  be  considered  in  the  final 
regulatory  evaluation.  A  copy  of  the 
complete  regulatory  evaluation  has  also 
been  placed  into  the  docket. 

Benefits 

In  addition  to  authority  to  establish 
fees,  the  Act  directs  the  FAA  to  ensure 
that  the  fees  are  directly  related  to  the 
FAA's  costs  of  providing  the  service 
rendered.  The  Act  states  that  services 


for  which  costs  may  be  recovered 
include  ATC,  navigation,  weather 
services,  training,  and  emergency 
services.  The  fees  collected  will 
reimburse  the  FAA  for  the  actual  cost  of 
services  in  the  manner  authorized  bv 
Congress.  Thus,  the  beneficiaries  of  this 
service,  rather  than  the  taxpayer,  would 
largely  pay  for  the  ser\'ice  provided  by 
the  FAA.  Moreover,  the  fees  being 
established  by  the  FAA  cover  only  the 
costs  of  providing  these  services. 

Charging  a  user  fee  is  expected  to 
result  in  better  allocation  of  scarce 
societal  and  FAA  resources.  A  fee  will 
establish  a  mechanism  through  which 
those  who  use  a  service  cover  the 
majority  of  the  costs  for  resources 
necessary  to  fund  the  service  that  is 
provided.  This  will  result  in  a  more 
efficient  allocation  of  resources,  euid  the 
efficient  allocation  of  resources  will 
benefit  society  at  large,  because  more 
resources  will  become  available  for 
other  services  demanded  by  the  public. 

The  user  fee  is  expected  to  generate 
approximately  $39.6  million  in  billings 
during  the  first  12  months  of  this  rule, 
including  the  cost  of  collections.  The 
FAA  believes  the  established  fees  are 
equitable  and  justified. 

Cost  of  Collection  of  User  Fees  to  the 
FAA 

The  FAA  estimates  a  one-time 
development  cost  of  approximately  $1.6 
million.  The  FAA  will  amortize  these 
development  costs  over  a  2-vear  period 
in  equal  aimual  amounts  of 
approximately  $800,000.  A  small 
portion  of  the  original  development 
costs  are  included  in  the  current 
development  costs  because  some  items 
such  as  system  design  or  hardware  will 
be  used  for  fee  collection  under  the 
current  rule.  In  addition  to  the 
development  costs,  the  FAA  estimates 
an  annual  operating  cost  of 
approximately  $1  million. 

The  costs  of  collection  of  the  fee  are 
relatively  small  compared  to  the 
billings.  The  cost  of  collection  will  be 
reviewed  at  least  once  every  2  years  at 
the  same  time  when  fee  charges  are 
reviewed  and  adjusted  to  reflect  the 
current  costs  of  performing  the  ser\ices 
covered.  The  first  review  will  be 
scheduled  for  no  later  than  2  years  after 
the  date  of  publication  of  the  Final  Rule. 
Fees  will  be  adjusted  to  reflect  historical 
great  circle  distance  entry'  and  exit 
mileage  within  U.S. -controlled  airspace. 

Regulatory  Fle3dbility  Determination 

The  Regulatory'  Flexibility'  Act  of  1980 
(RFA)  establishes  "as  a  principle  of 
regulatory'  issuance  that  agencies  shall 
endeavor,  consistent  with  the  objective 
of  the  rule  and  of  applicable  statutes,  to 
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rt'qiiiri'mciits  In  tilt'  M  .ill'  III  thi' 
t)usiiifss,  iirn.mi/.itiiiiis   ,111(1 
i;iiMTilini'nt.il  lurisdii  tiuils  sul)|i'(  t  In 
rryul.iliim  '     Tn  .u  hiinr  ih.il  priiu  ijili'. 
die  KI'A  rt'i|Hirrs  .iljciu  it's  tn  sniu  it  .illd 
I  iiniuifr  ncxililc  ii't;ii|,iti  ir\  [impnsals 
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entities    If  the  deteriniiiatinn  is  th.it  it 
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ret;ul.it(ir\'  tlexibditv  .ni.iUsis  ,is 
(ies(  ribed  III  the  Ki'A 

Hnwevcr,  if , 111  .ii;eiu  \  (ielermmes  tii,it 
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tn  h.ue  ,1  si^nifi(  ant  ei  (UiniiiK    imp.ii  t 
nn  a  suhstiinti.il  number  nt  sm.ill 
entities,  sec  tinn  liO'ilb)  nf  the  KFA 
prnv  ides  tfliit  the  he. id  (it  tfie  .i^eiu  \ 
ma\  so  certitv  .ind  ,i  reeul,itnr\ 
tle\ibdlt\  ,in.d\sis  Is  lint  re(iuired     The 
(  ertifi(  alinn  iiiiist  iiu  hide  ,i  sl.itement 
[irnv  idint;  the  (,i(  tu,tl  b.isis  for  this 
determin.itinii.  .ind  the  re.isnnin^  slinuld 
be  (  le.ir 

The  iivertlii;ht  tee  will  prim.iriK  .ittei  I 

fnreit;il  users    SllU  e  the  KI'A  .ipplies  tn 
(InmestK    entities  ,111(1  (Ines  lint  .l[)|il\  tn 
tnreiijn  enlitiivs.  nn  (  (insider, itii)n  nl  the 
Inlerini  Fin.il  Kiile's  nnp.K  t  nn  Inreii^n 
users  Is  recpnred    In  additmii.  be(  .uise 
nn  lee  w  ill  be  .issessed  tn  .1  User  unless 
the\  .11  (  umul.ite  (  h,iri;es  th.it  exceed 
.SJ")I)  per  mnllth.  sin. ill  dnnieslK   .111(1 
llllre(iuent  n[ier.ltnrs  shnilld  lint  be 

iinp.K  ted  In  the  rule   .\(  (  nrdini;l\ ,  the 
F.'\A  (  ertifies  tli.it  this  rule  will  imt  h.ive 

,1  SH^ndu  .nit  e(  nllnlllll    lIlip.K  t  nil  .| 

siibst.iiiti.il  niiinber  nt  sm.dl  entities, 
InlHrnational  Trade  Impai  t 

rhe  (i\  er  flight  pr(i\  isinlls  will 
priin.uiK  attei  I  tnrei^n  i  niniiien  i.il 
nper.ltnrs    Must  I  lUlimen  l.ll  ,iiri  r.itl  .ire 
designed  tn  iiper.lle  lllnre  ettl(  leilllv    ril 
.dtltudes  111  .•\(  I'ss  nl    IH.OdO  leel     .Ml 
npei.ltinlls  ,|I  .illltiides  ,it  n|   ,llii>\e 
IH.OOO  leel  i  nntmll.'d  b\    tile  1    lilted 
St.ltes  iiiiisl  lie  iindei  .\1(  .     rhe  |-.\.\ 
iielh'Xes  th.lt   It  is  illlllkeU    lli.il   tn|ei.;ii 
1  nmilieri  1,1 1   llsei  s  will  alter  liell.l\  h  H    t" 
.1\  Illd  llsine  .\  IS  ,ind  nllier  sei\  II  .'s    In 
.iddlllnll     In  sniue  extent.  (  nllllllen  lal 
users  ,ire  .llile  in  p.iss  the  nvertlieht   lee 
.in  In  their  p<|sseili:;ers  111  (  .iren 

(  usti liners 

The  liileriin  liii.il  Rule  iii.iv  h.i\e  a 
lavnr.ible  I  nmpehlive  iiiip.u  t  nil  I  ,S 
((iiumen  i.il  nper.ilni  s  (iirrenlK  1  S 
(  (imineri  i.il  n[)er.it(irs  ,ire  at  .i 
I  nmp.ir,iti\e  dis,id\  ,int.it;e  w  ith  their 
fnreien  (  nunterp.irts  w  hen  users  U    .S 


.illd  Inrei^ii)  must  p,u   user  tees  tn 
tr.iiisil  (ither  (  nuntries    .iirspai c  while 
fnreiun  users  (in  lint  ha\ c  tn  pa\'  a  fee 
tn  transit  I    .S  -i untrnlled  .iirsp.ii  e   The 
Interim  Kin.il  Rule  rnuld  eiihaiu  e  the 
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I  nminen  i.il  operators  m  internatinn.il 
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Kxeculive  Order  13132,  Federalism 

rhe  F.-\.\  has  .inaUzed  this  interim 
fiii.il  rule  under  the  prmi  iples  .nid 
(  riteri.i  nt  Fxec  utive  Order  l.n:<2. 
I'ederalism   The  l".\,\  has  determined 
th.il  this  .!(  tmn  will  not  ha\e  ,i 
subst.intial  direi  t  effei  t  nn  the  .St,ites.  nn 
the  rehitinnshit)  between  tlie  national 
(  iiiMTiiment  .ind  the  .St.ites,  nr  nn  the 
(iistributinn  nl  [lower  and 
res[)iinsibillties  .imnng  the  \  .irinus 
levels  nf  giivernmeni    Therefore,  the 
FAA  h.is  determined  th.it  this  iiitenm 
fin.il  rule  does  not  h.ue  federalism 
implK.atinns 

I  nfunded  Mandates  Reform  Act 

Title  II  of  the  I  ntunded  .Mandates 
Reform  .\i  t  of  m't.^i  (I  MKA).  i  ndified  m 
J  I    S  ( :    1,')(M  - 1.')7  1 .  reijiures  each 
!■  eder.il  .ti^eni  V ,  to  tfie  extent  permitted 
bv  l.iw.  to  prepare  .i  written  assessment 
III  the  effei  Is  of  anv  Federal  mandate  in 
,1  [jropnsed  nr  fin.il  agencv  rule  that  mav 
result  III  the  ex[)eiuliture  bv  .State,  local. 
,ind  trib.il  gnvernments.  in  the  .i^reg.ite. 
nr  bv  the  priv.ite  set  tnr.  nf  .SlOO  million 
nr  more  (.id|usted  .uinu.illv  for  mflalinn) 
111  .inv    1  veai    ,Se(  tinn  J()4(a|  nf  the 
I  MRA.  2  IS  C    15  f4(a),  recpiires  the 
I'eder.il  agency  to  develnp  .in  effei  live 
prni  ess  tn  permit  timelv  input  bv 
elei  ted  offii  ers  (nr  their  designees)  of 
.St.ite,  |o(  ,il.  and  tribal  governments  nn 
.1  [irnpnsed    signiHcant 
intergovernmental  inand.ile  "  A 
"signilii  ,int  inlergnvernment.il 
m  indate  ■  under  the  I  'MRA  is  .mv 

prnv  I  SI  nil   ill  .1  I'eder.il  .IgelK  V    regLli.it  I  nil 

th.it  will  impose  an  eninn  e.iiile  dutv 
Upnll  .St.ite.  Ini  ,il.  ,ind  trib.il 
L;nv  erimieiils.  m  the  .iggreg.ite.  of  ,S1(I() 
inill;nii  hidiii-led  .iiinu.tllv   tnr  llllLitlnn) 
111  .IIIV    1  ve.ir    ,Se(  tmn  :j()  1  nt  the  rMR.\. 
J  1    S  ( ,    1 '),!(.  v\  hi(  h  supplements 

^ei  tinn  >l(l4|.l)    prnv  ides  ill, it  belnre 

esi.ilihshmL;  ,iiiv  regiihiti  irv 
KM jinreiiieiits  ill, It  iiiighl  signilii  ,intlv  nr 
iiiiii|iiel\   .ifliM  I  siiiail  gnv  I'riiments.  the 
.Igeiii  V   sh.ill  h.iVe  developed  ,i  plan  th.it. 
.iinnllg  ntlier  things.  I  nil  V  ides  tor  Iintice 
ti  I  pi  ileiiti.illv  .ittei  ted  sin, ill 
gnverniiients.  d  ,iiiv    .iiid  tor  .i 
me.inine.hd  .md  timelv  oppnrtunitv  tn 

(irnv  ide  input  ill  the  development  ot 
regiil.itorv  propos.ils. 

This  rule  does  not  contain  .inv 
I'eder.il  intergnvernment.il  m.uid.ites  or 
priv.ite  sector  mandate  that  exceeds 
•SlOO  million  in  anv  1  vear. 


Environmental  Analysis 

FAA  Order  lO.SO.lD  defines  FAA 
actions  that  mav  be  categoricaliv 
exi  luded  from  preparation  nf  ,i  N.itionai 
Fnvironmental  Policv  Act 
environmental  assessment  or 
envirnnmental  impact  st.itement    In 
a((  iirdaiK  e  with  FAA  Order  1050.  ID, 
appendix  4.  paragraph  4(il.  this 
rulemaking  action  (jualifies  for  <i 
(  ategoru  al  exi  lusion. 

Energy  Impact 

The  energv  impact  nl  the  Interim 
Final  Rule  has  been  assessed  in 
ai  ( ordaiK  e  with  the  Fnergv  Policv  .nid 
Conservation  Act  (HPCA).  Pub.  L  94- 
IB.-J.  and  FAA  Order  105.M    It  has  been 
cietermined  that  the  Interim  Final  Rule 
is  not  a  major  regulatorv  action  under 
the  provisions  of  the  fJPCA 

List  of  Subjects  in  14  CFR  Part  187 

,\dministrative  practice  and 
procedure  and  Air  transportation. 

The  Amendment 

In  cdiisideration  nf  the  foregoing,  the 
Federal  Aviation  Administration 
amt^nds  part  187  of  Title  14,  Code  of 
Federal  Rf»gulations  as  follows; 

PART  187— FEES 

1  The  authciritv  citation  for  part  1H7 
continues  tn  read  as  follows: 

.Xulhorily:   il  I    .S  ( :   'rill    -^'i  I    .S  ( ; 
IIMiIl;)    A't\     S(,    nilillllli).  41)1114-41111)') 
4011)')    41)1  1  1-4(11  14.  4470J 

2  In  i?  1H7  1.  add  the  following 
sentenc  es  to  the  i>nd  of  the  sec  tion 

§187.1     Scope. 

*    *    *  .■\p()endix  .-\  to  this  [lart 
presc  ribes  the  methodologv  for 
(  oinpiitation  of  fees  for  i  ertifii  .ition 
serv  ic:es  performed  outside  tfie  I  'niied 
Stales   Appendix  H  to  this  (lart 
[iresc  rihes  the  lees  for  certain  aircraft 
flights  that  transit  I'. ,S. -controlled 
,iirs[)a(.e. 

,1.  In  t?  187  15.  .idd  [)aragra[)h  (d)  to 
re, id  .is  follows. 

§187.15     Payment  of  fees. 

(d|  The  fees  desc  ribed  in  appendix  B 
of  this  part  are  piavable  to  the  Federal 
Aviation  .Administration  in  IS. 
curreni:y.  Remittance  of  fec^s  of  Si, ()()() 
or  more  are  to  b(>  paid  1)V  electronu 
funds  transfer   Remittances  below 
SI. 000  mav  be  paid  by  electronic  funds 
transfer.  c:he(  k.  inonc?v  order,  credit 
card,  or  liraft. 

4.  in  Part  187.  add  appendix  B  to  read 
as  follows: 
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Appendix  B  to  Part  187— Fees  for  FAA 
Services  for  Certain  Flights 

(a)  Applicability.  Except  as  provided  in 
paragraphs  (b)  and  (c)  of  this  appendix,  this 
appendix  applies  to  any  person  who 
c;onduc,ts  a  flight  through  U.S. -controlled 
airspac  e  that  does  not  include  a  landing  or 
takeoff  in  the  United  .States.  L'.S.-i  ontrolled 
airspai  e  is  defined  as  all  U.S.  airspace  either 
direc:tly  owned  bv  the  I'nited  States  or 
aiioc:ated  to  the  United  States  bv  the 
International  Civil  Aviation  Organization  or 
by  other  countries.  This  is  further  defined, 
for  this  section  onlv.  as  enroute  and  oceanic 
airspac  e.  Enroute  airspace  is  defined,  for  this 
section  only,  as  airspace  where  primarilv 
radar-based  air  traffic:  services  are  provided. 
Oceanic  airspace  is  defined,  for  this  section 
only,  as  airspac:e  where  primarilv  proc:edural 
air  traffic  services  are  provided. 

(b)  (iovernmcntal  flights.  This  appendix 
does  not  apply  to  anv  militarv  or  civil  fiight 
operated  by  the  United  States  Government  or 
bv  anv  foreign  government. 

(c)  Canada-to-Canada  flights.  This 
appendix  will  not  apply  to  any  operator  of 
a  flight  that  takes  off  and  lands  in  Canada, 
without  an  intermediate  stop  outside  Canada, 
that  operates  in  U.S. -controlled  airspac:e. 

(d)  Senircs.  Persons  covered  bv  paragraph 
(a)  of  this  appendix  must  pav  a  fee  for  the 
use  of  certain  services,  including  but  not 
limited  to  the  following: 

(1)  A\T  traffic  management 


(2)  Communications. 

(3)  Navigation. 

(4)  Radar  surveillance,  including 
separation  services. 

(5)  Flight  information  services. 

(6)  Procedural  control. 

(7)  Emergency  services  and  training 

(e)  Mfthodolog}-  for  thf  computation  of 
fees. 

(1)  For  the  use  of  any  of  the  services  listed 
in  paragraph  (d)  of  this  appendix,  the  fee  is 
c;omputed  based  on  the  distanc  e  flown  in 
either  enroute  or  oceanic  airspace  (U.S.- 
controlled  airspace.)  Distance  flown  is  based 
on  the  great  c;ircle  distance  (CCD)  for  the 
actual  point  of  entry  and  the  actual  point  of 
exit  of  L'.S. -controlled  airspace.  Fees  are 
assessed  using  the  methodologv  presented  in 
paragraph  (e)(2)  of  this  appendix.  Where 
aciua!  entr\-  and  exit  points  are  not  available, 
the  best  available  flight  data  will  be  used  to 
calculate  the  fee. 

(2)  A  User  (operator  of  an  overflight)  is 
assessed  a  fee  for  each  100  nautical  miles  (or 
portion  thereof)  flown  in  U.S. -controlled 
airspace.  Separate  [;alculations  are  made  for 
transiting  enroute  and  oceanic  airspace.  The 
total  fee  charged  for  an  overflight  between 
any  two  cities  is  equal  to  the  sum  of  these 
two  c:harges.  This  relationship  is  summarized 
as: 

Ri,  =  S20.16*DO„  -)■  S37.43*DE,„ 
Where: 


Ri,  =  the  fee  charged  to  aircraft  flying  between 

city  i  and  citv  i. 
DO.,=  distance  traveled  in  U.S. -controlled 

oceanic  airspace  expressed  in  hundreds 

of  nautical  miles  for  aircraft  flving 

between  city  i  and  citv  j. 
DEi,  =  distance  traveled  in  US  -controlled 

enroute  airspace  expressed  in  hundreds 

of  nautical  miles  for  aircraft  flving 

between  c  itv  i  and  c:itv  j. 

(f)  Billing  and  payment  procedures 

(1)  Billing.  The  V.\.\  will  send  an  invou  e 
to  each  user  that  is  covered  by  this  appendix 
v\hen  fees  are  owed  to  the  F.-\.-\.  No  invoice 
will  be  sent  unless  the  monthly  (based  on 
Greenwich  Mean  Time)  fees  for  service  equal 
or  exceed  S250.  Users  will  be  billed  at  the 
address  of  record  in  the  countrv  where  the 
aircraft  is  registered,  unless  a  billing  address 
is  otherwise  provided. 

(2)  Payment  Pavment  must  be  made  bv 
one  of  the  methods  described  in  ^  187  l.Tldj 

(g)  Eevien  of  fees  The  fees  prest  ribed  in 
this  appendix  will  be  reviewed  at  least  one  e 
every  2  years  and  adjusted  to  reflect  the 
current  costs  of  performing  the  services 
covered  bv  this  appendix 

Issued  in  Washington,  E)C,  on  May  30, 
2000. 

Jane  F.  Garvey, 

Administrator 

|FR  Doc.  0O-1404.T  Filed  6-2-00:  8:45  ami 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Chapter  1 

Federal  Acquisition  Circular  97-18; 
Introduction 

agencies:  Departmont  of  Dpfonse  (DoD). 
Clenoral  Services  Ailmini.stration  (CSA), 
and  National  Aoronaufics  and  Spaci! 
Administration  (NASA). 


ACTION:  Summary  presentation  of  final 
and  interim  rules. 


SUMMARY:  This  document  summarizes 
the  Federal  Acquisition  Regulation 
(FAR)  rules  issued  hy  the  Civilian 
Agenov  Acquisition  C'ouncil  and  the 
Defense  Acquisition  Regulations 
Council  (Councils)  in  this  Federal 
Acquisition  Circular  (FAC)  97-18.  The 
(Councils  drafted  these  FAR  rules  using 
[dain  language  in  accordance  with  the 
White  House  memorandum.  Plain 
Language  in  CJovernment  Writing,  dated 
lune  1.  1998.  The  Councils  wrote  all 
new  and  revised  text  using  plain 
language.  A  companion  document,  the 
Small  Entity  (Compliance  Guide  (SECG). 
follows  this  FAC.  The  FAC,  including 


the  SECG,  is  available  via  the  Internet  at 
http://www.arnet.gov/far. 

DATES:  For  effective  dates  and  comment 
dates,  see  separate  documents  which 

follow. 

FOR  FURTHER  INFORMATION  CONTACT:  The 

FAR  Secretariat.  Room  4035.  GS 
Building,  Washington,  DC  20405,  (202) 
501-4755.  for  information  pertaining  to 
status  or  publication  schedules.  For 
clarification  of  content,  contact  the 
analyst  whose  name  appears  in  the  table 
below  in  relation  to  each  FAR  case  or 
subject  area.  Please  cite  FAC  97-18  and 
specific  FAR  case  numbers.  Interested 
parties  may  also  visit  our  website  at 
http://www.arnet.gov/far. 


Item 


Subject 


FAR  case 


Analyst 


III 

IV 
V 

VI 
VII 
VIII 
IX 


Rescission  of  Office  of  Federal  Procurement  Policy  Letters 

FAR  Drafting  Principles  

Requirements  Supporting  Procurement  of  Recycled  Products  and  Environmentally  Preferable  Sen/ices 


General  Records  Sctiedules 

Federal  Supply  Schedules  SmalfSusiness  Opportunities 


Trade  Agreements  Thresholds  

Restrictions  on  Acquisitions  from  Yugoslavia  and  Afghanistan    

Applicability   Threbhoids  and  Waiver  of  Cost  Accounting  Standards  Coverage  (Interim) 
Technical  Amendments 


2000-605 

Olson 

1999-610 

De  Stefano 

1998-015 

Linfield 

(98-015) 

1999-615 

Nelson 

1998-609 

Nelson 

(98-609) 

2000-004 

Linfield 

1999-008 

Linfield 

2000-301 

Nelson 

SUPPLEMENTARY  INFORMATION: 

Summaries  for  each  FAR  rule  follow 
For  the  di:tual  revisions  and/or 
anu;ndments  to  these  FAR  cases,  refer  to 
the  specific   item  luunher  and  subject  set 
forth  in  the  documents  following  these 
item  summaries. 

F('(ieral  .Acquisition  (iirciilar  97-lH 
amends  the  ['"AK  as  specified  below 

Item  I — Rescission  of  Office  of  Federal 
Procurement  Policy  Letters  (FAR  Case 
2000-605) 

This  final  rule  ri'ne(  ts  editorial 
amtuidinents  removing  unnecessarv 
crf)ss-referen(:es  to  [lolicv  lettt^rs  th<it 
were  rescinded  bv  the  Office  of  Fedt^ral 
Procurement  Policy  (OFl'P)  ((i5  FR 
169^8.  March  M).  21)00) 

Item  II— FAR  Drafting  Principles  (FAR 
Case  1999-610) 

This  final  rule  adds  I-%>deral 
Acquisition  Regulation  drafting 
principles  to  enh.ince  a  common 
understanding  of  the  regulation  among 
all  members  of  the  actjuisition  team  and 
other  users.  This  rule  aff(M:ts  all 
contracting  officers  who  use  the  FAK. 
Thf  final  rule  .idds  drafting  conventions 
in  FAR  1  108  and  amends  1.105-2. 
52.101.  52  104,  52.105.  and  52.2t)0  to 
reflect  current  FAR  drafting 
conventions. 


Item  III — Requirements  Supporting 
Procurement  of  Recycled  Products  and 
Environmentally  Preferable  Services 
(FAR  Case  1998-015  (98-015)) 

This  final  rule  implements  E.xecutive 
Order  13101,  Greening  the  Government 
through  Waste  Prevention.  Recycling, 
and  Federal  Acquisition,  dated 
September  14.  1998.  This  rule  is 
significant  for  all  contracting  officers 
who  buv  supplies,  including  supplies 
that  are  furnished  under  a  service 
<  ()ntrac:t.  The  rule  rewrites  text  currentK' 
in  the  FAR  based  on  earlier  Executive 
orders,  but  reorganizes  and  relocates 
some  of  the  text  to  conform  to  plain 
language  guidelines  for  CJovernmimt 
writing.  The  rewrite  and  reorganization 
should  make  the  text  easier  to  use  and 
understand  The  revisions  also 
emphasize  Executive  branch  policies  for 
the  acquisition  of  products  containing 
recovered  material  and  other 
environmentallv  preferable  products 
and  services.  The  rule — 

•  Revises  FAR  Subpart  7,1  to  ensure 
that  riKjuirtmients  fur  printing  and 
writing  paper  meet  minimum  content 
requirements  specified  in  the  EC).; 

•  Revises  Subpart  113  to  add 
(it'fiiiitions  and  special  retjuirements  to 
implement  E.O.  requirements  and 
Environmental  Protet:tion  Agency  (EPA) 
regulations  governing  acquisitions  of 
printing  and  writing  paper,  and  to 


clarifv  that  contracting  offic:ers  may 
include  in  solicitations  additional 
information  requirements  when  needed 
to  determine  if  the  offeror's  product 
meets  requirements  for  rec:vcled  content 
or  related  standards; 

•  Clarifies  in  Part  13  how  the 
procurement  requirements  of  the 
Resource  Conservation  and  Recovery 
Act.  42  use.  6962.  apply  to  micro- 
purchases  and  acquisitions  that  do  not 
exceed  Si 00.000;  and 

•  Reorganizes  and  revises  Subparts 
23.4  and  23.7  and  associated  clauses. 

Item  IV — General  Records  Schedules 
(FAR  Case  1999-615) 

This  final  rule  implements  National 
Archives  and  Records  Administration 
Gt'neral  Records  Schedule  3. 
Procurement.  Supplv.  and  Grants 
Records  (NARA  Schedule  3),  dated 
December  15,  1998.  This  rule  affects  all 
contracting  officers.  The  rule — 

•  Rewrites  and  reorganizes  the  text 
already  in  the  FAR  to  make  it  easier  to 
understand. 

•  Simplifies  the  retention  table  by 
grouping  several  categories  of  records 
that  were  previously  treated  as  separate 
records  under  more  generic  record 
categories  (e.g..  the  contract  file  or  the 
contract  administration  records). 

•  Deletes  separate  retention  policy  on 
signed  original  justifications  and 
approvals,  determinations  and  findings, 
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and  rejected  engineering  change 
proposals.  Those  records  are  retained 
with  the  contract  files  shown  in  blocks 
2  through  7  of  the  new  retention  table. 

•  Deletes  the  separate  retention 
period  for  contract  status,  expediting, 
and  production  surveillance  records. 
Those  records  are  retained  with  the 
contract  administration  records  shown 
in  block  7  of  the  new  retention  table. 

Item  V — Federal  Supply  Schedules 
Small  Business  Opportunities  (FAR 
Case  1998-609)  (98-609)) 

This  final  rule  amends  the  Federal 
Acquisition  Regulation  to  ensure  that 
small  businesses  holding  contracts 
under  the  Federal  Supply  Schedules  are 
afforded  the  meiximum  practicable 
opportunity  to  compete  for  and  receive 
FSS  purchases.  This  rule  affects  all 
ordering  offices  which  place  orders 
under  Federal  Supply  Schedule 
contracts.  The  rule — 

•  Encourages  ordering  offices  to 
consider  the  availability  of  small 
business  concerns  under  the  schedule 
and  encourages  ordering  offices  to 
consider  small  businesses  when 
conducting  evaluations  before  placing 
an  order. 

•  Amends  FAR  Subpart  38.1  to 
reaffirm  that  the  General  Services 
Administration  and  agencies  delegated 
the  authority  to  establish  a  Federal 
Supply  Schedule  must  comply  with  all 
statutory  and  regulator\'  requirements 
before  issuance  of  a  solicitation. 

•  Revises  the  FSS  guidance  in 
accordance  with  the  plain  language 
guidelines  in  a  White  House 
memorandum.  Plain  Language  in 
Government  Writing,  dated  June  1, 
1998. 

Item  VI — Trade  Agreements  Thresholds 
(FAR  Case  2000-004) 

This  final  rule  amends  FAR  Subparts 
25.2.  25.4,  25.6,  and  25.11,  and  the 
clauses  at  52.225-11  and  52.225-12  to 
implement  new  dollar  thresholds  for 
application  of  the  Trade  Agreements  Act 
(TAA)  and  North  American  Free  Trade 
Agreement  (NAFTA),  as  published  by 
the  U.S.  Trade  Representative  in  the 
Federal  Register  at  65  FR  17332,  March 
31.  2000.  Contracting  Officers  must 
review  the  new  thresholds  when 
acquiring  supplies,  services,  or 
construction,  in  order  to  select  the 
appropriate  contract  clauses  to 
implement  the  Buy  American  Act, 
Balance  of  Payments  Program,  trade 
agreements,  and  sanctions  of  European 


Union  country  end  products  and 
services. 

Item  VII — Restrictions  on  Acquisitions 
from  Yugoslavia  and  A^anistan  (FAR 
Case  1999-008) 

This  final  rule  amends  FAR  Subpart 
25.7,  section  25.1103,  and  the  associated 
clauses  at  52.212-5,  52.213-4,  and 
52.225-13,  to  implement  Executive 
Orders  13121  and  13129.  These 
Executive  orders,  as  modified  bv  Office 
of  Foreign  Assets  Control  (OFAC) 
General  Licenses  Numbers  2  and  4, 
prohibit  the  importation  into  the  United 
States  of  any  goods  or  services  from 
Serbia  (excluding  the  territory'  of 
Kosovo)  or  the  territory  of  Afghanistan 
controlled  by  the  Taliban.  As  a  matter 
of  policy,  the  Government  does  not 
generally  acquire,  even  for  overseas  use. 
supplies  or  services  that  cannot  be 
imported  lawfully  into  the  United 
States. 

This  rule  primarily  affects  contracting 
officers  making  purchases  overseas,  for 
overseas  use,  because  the  Treasurv 
Department  already  prohibits  import  of 
these  restricted  goods  and  services  into 
the  United  States.  The  rule  is 
particularly  beneficial  to  contracting 
officers  facing  unusual  circumstances 
overseas  (such  as  location  within  a 
restricted  territory),  explicitly  providing 
an  exception  for  such  circumstances. 

Item  VIII— Applicability,  Thresholds 
and  Waiver  of  Cost  Accounting 
Standards  Coverage  (FAR  Case  2000- 
301) 

This  interim  rule  amends  FAR  Part 
30.  Cost  Accounting  Standards 
Administration,  and  the  provision  at 
FAR  52.230-1,  Cost  Accounting 
Standards  Notices  and  Certification,  to 
implement  Section  802  of  the  National 
Defense  Authorization  Act  for  Fiscal 
Year  2000  (Pub.  L.  106-65)  and  the  Cost 
Accounting  Standards  (CAS)  Board's 
interim  rule.  Applicability,  Thresholds 
and  Waiver  of  Cost  Accounting 
Standards  Coverage.  The  FAR  rule 
revises  policies  affecting  which 
contractors  and  subcontractors  must 
comply  with  Cost  Accounting 
Standards.  The  rule — 

•  Amends  the  provision  at  FAR 
52.230-1,  Cost  Accoimting  Standards 
Notices  and  Certification,  to  remove  the 
requirement  that  a  contractor  or 
subcontractor  must  have  received  at 
least  one  CAS-covered  contract 
exceeding  $1  million  ("trigger  contract  ") 
to  be  subject  to  full  CAS  coverage,  since 


the  CAS  Board  removed  this  "trigger 
c  .itract"  amount  from  its 
corresponding  solicitation  provision. 
Cost  Accounting  Standards  Notices  and 
Certification,  at  48  CFR  9903.201-3.  The 
CAS  Board  established  a  new  "trigger 
contract"  dollar  amount  of  S7.5  million 
in  the  CAS  applicability  section  of  its 
regulations  (48  CFR  9903.201-1)  rather 
than  in  its  solicitation  provision.  Since 
FAR  30.201-1  already  references  this 
section,  no  FAR  changes  were  required 
to  address  the  new  "trigger  contract" 
dollar  amount; 

•  Increases  the  dollar  threshold  for 
full  CAS  coverage  from  S25  million  to 
S50  million;  and 

•  Adds  procedures  and  conditions  for 
agencv  waiver  of  the  applicabilitv  of 
CAS.  " 

Item  IX — Technical  Amendments 

These  amendments  update  references 
and  make  editorial  changes  at  sections 
3.303,  5.204.  47.504.  49.601-1.  and 
49.601-2. 

Dated:  Mav  2fi.  2000 
Edward  C.  Loeb. 

Director.  Fedfral  Acquisition  Policy  Dnision. 

Federal  Acquisition  Circular 

Federal  Acquisition  Circular  (FAC) 
97-18  is  issued  under  the  authoritv  of 
the  Secretary  of  Defense,  the 
Administrator  of  General  Services,  and 
the  Administrator  for  the  National 
Aeronautics  and  Space  Administration. 

All  Federal  Acquisition  Regulation 
(FAR)  changes  and  other  directive 
material  contained  in  FAC  97-18  are 
effective  June  6.  2000  except  for  Item  \'II 
which  is  effective  July  6.  2000  and  items 
II.  III.  IV.  and  V  which  are  effective 
August  7.  2000.  Each  rule  is  applicable 
to  solicitations  issued  on  or  after  the 
rule's  effective  date. 

Dated:  May  26.  2000. 
R.D.  Kerrins.  )r..  Col.  USA. 

Acting  Director.  Defense  Procurement. 

Dated:  May  2fi.  2000. 

Edward  C.  Loeb. 

Acting  Deputy  Associate  Administrator. 
Office  of  Acquisition  Policy.  General  Services 
A  dmin  istration . 

Dated:  May  25.  2000. 

Anne  Guenther, 

Acting  Associate  Administrator  for 
Procurement.  Sational  Aeronautics  and 
Space  Administration. 
|FR  Doc.  00-13816  Filed  6-1-O0:  3:58  pmj 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  1,  9,  15,  22,  35,  37,  and 
42 

[FAC  97-18;  FAR  Case  2000-605;  Item  I] 

RIN  9000-AI80 

Federal  Acquisition  Regulation; 
Rescission  of  Office  of  Federal 
Procurement  Policy  Letters 

AGENCIES:  Dnpartmont  of  Dt-ft^nsc  (DdD). 
(lenoral  Sunictvs  AdniiiiistratiiJii  ((JSA). 
and  National  Aeronautics  and  Space 
Administration  (NASA) 
ACTION:  Final  niii' 


SUMMARY:  The  Civili.in  Agency 
Ac  ciui.sition  and  the  Dt^fen.se  A(;(|uisiiion 
Regulations  ('oiincil  ((louncils)  h.i\e 
agreed  on  a  final  rule  amending  the 
F^ederal  Acquisition  Regulation  (FAR)  to 
make  editorial  amendments  that  remove 
unnecessary  cross-reft^rences  to  polii  \ 
hitters  that  were  rijsciuded  hy  the  Office 
of  Federal  Procurement  Policy  (OFPP) 
DATES:  i:ffe(  tive  Date   |une  fi.  2()()(). 
FOR  FURTHER  INFORMATION  CONTACT:   I'he 
FAR  Secretariat.  Room  40:).^).  (iS 
Building,  Washington.  DC,  2()4t).S,  (202) 
501—4755,  for  information  pertaining  to 
status  or  puhlication  schedules.  For 
clarification  of  content,  contact  Mr 
leremv  Olson,  at  (202)  5()l-OHH2,  Please 
cite  FAC  1)7- IH.  FAR  c.ise  2()0(Mi05, 
SUPPLEMENTARY  INFORMATION: 

A.  Baclcground 

OFPP  published  a  notice  m  the 
Federal  Register  .it  h5  FR  1H'4HH,  Mart.h 
;U),  2000.  that  rescinded  22  OFPP  policy 
letters.  The  rescission  of  these  22  policy 
letters  reflected  OFPF's  conclusion  that 
the  Federal  Ai  qiiisiti{ui  Regulation 
(FAR)  contains  tht!  current  policies.  An\' 
p()li(;ies  embodied  in  OFPP  policy 
letters  rescinded  bv  the  notice  that  are 
not  reflected  in  the  F.'\R  either  have 
been  superseded  bv  subsequent 
statutory  changes  or  are  otherv\ise  no 
longer  necessary.  The  OFPP  Federal 
Register  notice  rescinded  OFPP  Policy 
Letters  77-2,  78-2,  78-3,  78-4.  7^-\. 
79-2,  80-3,80-IJ,  80-8.  81-1,  81-2, -82- 
1,  83-1,  83-2,  83-3,  84-1,  85-1,  89-1, 
91-2.  91-4.  92-5.  and  95-1.  Although 
the  notice  required  no  sutistantive  FAR 
change,  cross-references  in  the  FAR  to 
those  rescinded  policy  letters  are  no 
longer  nt!cessary  or  appropriate.  This 


final  rule  makes  editorial  amendments 
to  the  F.'HR  to  remove  those  cross- 
references 

This  rule  was  not  subject  to  Office  of 
Management  and  Budget  review  under 
Section  fi(h)  of  Executive  Order  12866, 
Regulatory  Planning  and  Review,  dated 
.September  30.  1993.  This  rule  is  not  a 
major  rule  under  5  U.S.C.  804. 

B.  Regulatory  Flexibility  Act 

The  final  rule  does  not  constitute  a 
significant  FAR  revision  within  the 
meaning  of  FAR  1.501  and  Public  Law 
98-577,  and  publication  for  public 
comments  is  not  riHjuired.  However,  the 
flouncil  will  consider  cimimtmts  from 
small  entities  concerning  th(>  afflicted 
FAR  subparts  1,  9.  15.  22,  35,  37.  and 
42  in  accordance  with  5  US  C.  610. 
Interested  parties  must  submit  such 
comimmts  separately  and  should  cite  5 
IJ.S.C.  601.  ft  seq.  (FACi  97-18.  FAR 
case  2000-605),  in  correspondence. 

C,  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
F.\R  do  not  impose  information 
collection  recjuirements  that  require  the 
approval  of  the  Office  of  Management 
and  Budget  under  44  U  S.C.  3501.  ft 

Li.st  of  Subjects  in  48  CFR  Parts  1.  9.  15. 
22.  35.37,  and  42 

Covernment  procurement. 

D.ilfd    M.is   ^h,  joun 
Kdward  C.  l.oeb. 

Dim iiir.  Fnlrml  :\i  ijui'<iti<>!i  Pnlu  \  Division 

Therefore,  UoD.  (;SA.  and  NASA 
amend  48  CFR  parts  1.  9,  15,  22,  35,  37. 
and  42  as  set  forth  below: 

1.  The  authority  citation  for  48  CFR 
parts  1.  9.  15,  22,  35.  37,  and  42 
continues  to  read  as  follows; 

Authority;  40  ISC.  4Hf)(i  ).  U)  U.S.C. 
I  h,i[il.T  1  r,  ,in<l  42  r  S  C   247  Ml  I 

PART  1— FEDERAL  ACQUISITION 
REGULATIONS  SYSTEM 

2   In  se(;tion  1.103,  revise  paragraph 
(a)  to  read  .is  follows: 

1.103     Authority. 

(a)  The  development  of  the  FAR 
,Svstem  IS  in  accortiance  with  the 
requirements  of  the  Office  of  F'ederal 
Procurement  Policy  Act  of  1974  (Pub.  L. 
93-400),  as  amended  by  Pub.  L.  96-83. 


PART  9~C0NTRACT0R 
QUALIFICATIONS 

3.  In  section  9.500.  revise  paragraph 
(c)  to  read  as  follows: 


9,500    Scope  of  subpart. 

*         *  *         *         ft 

(c)  Implements  section  8141  of  the 
1989  Department  of  Defense 
Appropriation  Act.  Pub,  L,  100-463.  102 
Stat.  2270-47  (1988). 

PART  15— CONTRACTING  BY 
NEGOTIATION 

15.304    [Amended] 

4.  In  section  15.304,  amend  paragraph 
(c)(3)(iy)  by  removing  "(OFPF  Policy 
Letter  92-5)". 

PART  22— APPLICATION  OF  LABOR 
LAWS  TO  GOVERNMENT 
ACQUISITIONS 

22.1101     [Amended] 

5.  Amend  section  22.1101  by 
removing  the  seccmd,  third,  and  fourth 
sentences. 

PART  35— RESEARCH  AND 
DEVELOPMENT  CONTRACTING 

35.000    [Amended] 

6.  Amend  section  35.000  by  removing 
paragraph  (c). 

PART  37— SERVICE  CONTRACTING 

7  Amend  section  37.503  by  revising 
paragraph  (i )  to  read  as  follows: 

37.503     Agency-head  responsibilities. 


(c:)  Specific  procedures  are  in  place 
before  contracting  for  services  to  ensure 
compliance  with  OFPP  Policy  Letter  92- 
1.  Inherently  Governmental  Functions; 
and 


37.600    [Amended] 

8.  Amend  section  37.600  by  removing 
the  last  sentence. 

PART  42— CONTRACT 
ADMINISTRATION  AND  AUDIT 
SERVICES 

42.002     [Amended] 

9.  Amend  section  42.002  in  paragraph 
(a)  by  removing  the  parenthetical  at  the 
end  of  the  sentence. 

42.1500    [Amended] 

10.  Amend  section  42.1500  by 
removing  the  second  sentence. 

|FK  D()( .  00-13817  Filed  6-1-00;  .3;.i8  pm] 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  1  and  52 

[FAC  97-18;  FAR  Case  1999-610;  Item  il] 

RIN  9000-AI66 

Federal  Acquisition  Regulation;  FAR 
Drafting  Principles 

AGENCIES:  Department  of  Defense  (DoD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Final  rule. 

summary:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council 
(Councils)  have  agreed  on  a  final  rule 
amending  the  Federal  Acquisition 
Regulation  (FAR)  to  add  FAR  drafting 
principles  to  enhance  a  common 
understanding  of  the  regulation  among 
all  members  of  the  acquisition  team  and 
other  users. 
DATES:  Effective  Date:  August  7,  2000. 

Applicability  Date:  The  FAR.  as 
amended  by  this  rule,  is  applicable  to 
solicitations  issued  on  or  after  August  7, 
2000. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
FAR  Secretariat.  Room  4035.  GS 
Building.  Washington.  DC.  20405.  (202) 
501-4755,  for  information  pertaining  to 
status  or  publication  schedules.  For 
clarification  of  content,  contact  Mr. 
Ralph  De  Stefano,  Procurement  Analyst, 
at  (202)  501-1758.  Please  cite  FAC  97- 
18,  FAR  case  1999-610. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

The  final  rule  amends  FAR  Parts  1 
and  52  to  enhance  a  common 
understanding  of  how  the  FAR  is 
drafted.  The  final  rule  adds  FAR  1.108 
and  amends  1.105-2.  52.101,  52,104, 
52,105,  and  52.200  to  reflect  current 
FAR  drafting  conventions. 

DoD,  GSA,  and  NASA  published  a 
proposed  rule  in  the  Federal  Register  on 
January  26,  2000  (65  FR  4346).  Three 
respondents  provided  public  comments. 
The  Councils  considered  all  the 
comments  in  the  development  of  the 
final  rule.  The  final  rule  revises  the 
proposed  rule  as  follows: 

•  FAR  1.108(d)(2)  to  clarifi,' that 
contracting  officers  must  not  award  or 
modify  contracts  to  include  the  FAR 
change  until  the  effective  date  of  the 
FAR  change. 


•  FAR  1.108(e)  to  include  Executive 
orders.  Office  of  Management  and 
Budget  policy  letters,  and  Code  of 
Federal  Regulations  citations. 

•  Editorial  changes  throughout  for 
clarity. 

This  rule  was  not  subject  to  Office  of 
Management  and  Budget  review  under 
Section  6(b)  of  Executive  Order  12866. 
Regulatory  Planning  and  Review,  dated 
September  30,  1993.  This  rule  is  not  a 
major  rule  under  5  U.S.C.  804. 

B.  Regulatory  Flexibility  Act 

The  Department  of  Defense,  the 
General  Services  Administration,  and 
the  National  Aeronautics  and  Space 
Administration  certify  that  this  final 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  within  the 
meaning  of  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601,  et  spq,," because  the 
rule  only  addresses  drafting  principles 
and  does  not  impose  any  additional 
requirements  on  Government  offerors  or 
contractors.  We  did  not  receive  anv 
comments  regarding  this  determination 
as  a  result  of  publication  of  the 
proposed  rule  in  the  Federal  Register  on 
January  26,  2000  (65  FR  4346). 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
FAR  do  not  impose  information 
collection  requirements  that  require  the 
approval  of  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501.  et 
seq. 

List  of  Subjects  in  48  CFR  Parts  1  and 
52 

Government  procurement. 

Dated:  May  26,  2000. 
Edward  C.  Loeb. 
Dirfctor.  Federal  Acquisition  Polirv  Division. 

Therefore.  DoD,  GSA,  and  NASA 
amend  48  CFR  parts  1  and  52  as  set 
forth  below: 

1 .  The  authority  citation  for  48  CFR 
parts  1  and  52  continues  to  read  as 
follows: 

Authority:  40  U.S.C.  486(c:):  10  U.S.C. 
chapter  1,37:  and  42  U.S.C.  2473(c), 

PART  1— FEDERAL  ACQUISITION 
REGULATIONS  SYSTEM 

2.  Amend  section  1,105-2  by  revising 
paragraphs  (a)  and  (b)(2)  to  read  as 
follows: 

1 .1 05-2    Arrangement  of  regulations. 

(a)  General.  The  FAR  is  divided  into 
subchapters,  parts  (each  of  which  covers 
a  separate  aspect  of  acquisition), 
subparts,  sections,  and  subsections. 


(b)  *  *  * 

(2)  Subdivisions  below  the  section  or 
subsection  level  consist  of  parenthetical 
alpha  numerics  using  the  following 
sequence:  (a)(l)(i)(A)(])(y), 
***** 

3.  Add  section  1.108  to  read  as 
follows: 

1 . 1 08    FAR  conventions . 

The  following  conventions  provide 
guidance  for  interpreting  the  FAR: 

(a)  Words  and  terms.  Definitions  in 
Part  2  apply  to  the  entire  regulation 
unless  specifically  defined  in  another 
part,  subpart,  section,  provision,  or 
clause.  VVords  or  terms  defined  in  a 
specific  part,  subpart,  section, 
provision,  or  clause  have  that  meaning 
when  used  in  that  part,  subpart,  section, 
provision,  or  clause.  Undefined  words 
retain  their  common  dictionary 
meaning. 

(b)  Delegation  oj  authority.  Each 
authority  is  delegable  unless  specificalh 
stated  otherwise  (see  1.102-4(b)), 

(c)  Dollar  thresholds.  I'niess 
otherwise  specified,  a  specific  dollar 
threshold  for  the  purpose  of 
applicability  is  the  final  anticipated 
dollar  value  of  the  action,  including  the 
dollar  value  of  all  options.  If  the  action 
establishes  a  maximum  quantity  of 
supplies  or  services  to  be  acquired  or 
establishes  a  ceiling  price  or  establishes 
the  final  price  to  be  based  on  future 
events,  the  final  anticipated  dollar  \alue 
must  be  the  highest  final  priced 
alternative  to  the  Government, 
including  the  dollar  value  of  all  options 

(d)  Application  of  FAR  changes  to 
solicitations  and  contracts.  Unless 
otherwise  specified — 

(1)  FAR  cnanges  apply  to  solicitations 
issued  on  or  after  the  effective  date  of 
the  change; 

(2)  Contracting  officers  may.  at  their 
discretion,  include  the  FAR  changes  in 
solicitations  issued  before  the  effectixe 
date,  provided  award  of  the  resulting 
contract(s)  occurs  on  or  after  the 
effective  date;  and 

(3)  Contracting  officers  may.  at  their 
discretion,  include  the  changes  in  any 
existing  contract  with  appropriate 
consideration. 

(e)  Citations.  When  the  FAR  cites  a 
statute.  Executive  order.  Office  of 
Management  and  Budget  circular.  Office 
of  Federal  Procurement  Policy  policy 
letter,  or  relevant  portion  of  the  Code  of 
Federal  Regulations,  the  citation 
includes  all  applicable  amendments, 
unless  otherwise  stated. 

(f)  Imperative  sentences.  When  an 
imperative  sentence  directs  action,  the 
contracting  officer  is  responsible  for  the 
action,  unless  another  party  is  expressly 
cited. 
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PART  52— SOLICITATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

4  Amend  section  .52  101  in  paragraph 
(a)  hv  rovising  thf  dt^finition 
"Sub.stantialiy  as  follows":  and  bv 
revising  paragraph  (d)  to  read  as 
follows; 

52.101     Using  Part  52. 

(a)  *  *  * 

Suhstantiallv  as  follows  or 
substantially  the  same  as.  when  used  in 
the  prescription  of  a  provision  or  clause, 
means  that  authorization  is  granted  to 
prepare  and  utilize  a  variation  of  that 
provision  or  clause  to  accommodate 
requirements  that  are  peculiar  to  an 
individual  acquisition.  Any  variation 
must  include  the  salient  features  of  the 
FAR  provision  or  clause,  and  must  be 
consistent  with  the  intent,  principle, 
and  substance  of  the  FAR  provision  or 
clause  or  related  c:overage  of  the  subject 
matter. 
***** 

(d)  Introductory  text  Within  Subpart 
52.2.  the  introductory'  text  of  each 
provision  or  clause  includes  a  cross- 
reference  to  the  location  in  the  FAR 
subject  text  that  prescribes  its  use. 
***** 

5.  Amend  section  52.104  by  revising 
paragraph  (a)  to  read  as  follows: 

52.104  Procedures  for  modifying  and 
completing  provisions  and  clauses. 

(a)  The  contracting  officer  must  not 
modify  provisions  and  clauses  unless 
the  FAR  authorizi!s  their  modificatu)n. 
For  examplt! — 

(II  "The  contracting  officer  mav  use  ,i 
period  shorter  than  t>0  days  (but  not  less 
than  ;10  davsl  in  paragraph  (x)  of  the 
clause":  or 

(2|  "The  ci)ntrac:ting  officer  may 
substitute  the  words  task,  order'  for  the 
word  Schedule'  wherever  that  word 
appears  in  the  clause." 
***** 

fi   Amend  section  52  105  bv  revising 
paragraph  {<il  to  re<id  .is  follows: 

52.105  Procedures  for  using  alternates. 

(a)  The  FAR  accommodates  a  major 
variation  in  a  provision  or  clause  bv  use 
of  an  alternate.  The  FAR  prescribes 
alternates  U)  a  given  provision  or  clause 
in  the  FAR  subject  tt!Xt  where  the 
provision  or  c:lause  is  prescribed.  The 
alternates  to  each  [irovision  or<;lause 
are  titled  "Alternate  1,  "  "Alternate  11.  " 
"Alternate  III,"  etc. 
***** 

7   Revise  section  52.200  to  read  as 
follows: 


52.200    Scope  of  subpart. 

This  subpart  sets  forth  the  text  of  all 
FAR  provisions  and  clauses  (see 
52. 101  (b)(1))  and  gives  a  cross-reference 
to  the  location  in  the  FAR  that 
prescribes  the  provision  or  clause. 

UK  l)(i(    ()0-i:i«lH  Filed  R-l-OO:  ^5^  pmj 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  2,  4,  7, 11 ,  13,  23,  and  52 

[FAC  97-18;  FAR  Case  1998-015  (98-015); 
Item  III] 

RIN  9000-AI49 

Federal  Acquisition  Regulation; 
Requirements  Supporting 
Procurement  of  Recycled  Products 
and  Environmentally  Preferable 
Services 

AGENCIES:  Department  of  Defense  (DoD). 
(General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
action:  Final  rule. 


SUMMARY:  The  Civilian  Agency 
Acquisition  Coimcil  and  the  Defense 
Acquisition  Regulations  Council 
(Councils)  have  agreed  on  a  final  rule 
amending  the  Federal  Acquisition 
Regulation  (FAR)  to  implement 
Executive  Order  (E.G.)  13101,  Greening 
the  CJovernment  through  Waste 
Prevention.  Recycling,  and  Federal 
Acquisition,  dated  September  14.  199H. 
DATES:  Efffcttvp  Date:  August  7.  2000. 

Applicability  Datf  The  F.^R.  as 
amended  bv  this  rule,  is  applicable  to 
solicitations  issued  on  or  after  August  7, 
2000. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
F.\R  Secretariat.  Room  4035.  GS 
Huilding,  Washington,  DC,  20405.  (202) 
501-4755,  for  information  pertaining  to 
status  or  publication  schedules.  For 
clarification  of  i;ontent.  ctmtact  Mr.  Paul 
Linfield.  Procurement  Analvst.  at  (202) 
501-1  757   Please  cite  FAC  97-18.  FAR 
case  1998-015 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

DoD,  GSA.  and  NASA  published  a 
proposed  rule  in  the  Federal  Register  at 
M  FR  51656,  September  23,  1999.  Seven 
respondents  provided  public  comments. 
We  considered  all  comments  in 
finalizing  the  rule 


This  rule  amends  the  FAR  to 
implement  E.O.  13101.  The  rule  amends 
guidance  in  FAR  Subpart  7.1,  11.002(d). 
Subpart  23.4,  Subpart  23,7,  and  the  FAR 
clauses  at  52.223-9  and  52.223^10  to 
conform  with  E.O.  13101  and  the 
Resource  Conservation  and  Recovery- 
Act.  The  rule — 

•  Revises  FAR  Subpart  7.1  to  ensure 
that  requirements  for  printing  and 
writing  paper  meet  minimum  content 
requirements  specified  in  the  E.O.; 

•  Revises  Subpart  11.3  to  add 
definitions  and  special  requirements  to 
implement  E.O.  requirements  and 
Environmental  Protection  Agency  (EPA) 
regulations  governing  acquisitions  of 
printing  and  writing  paper,  and  to 
clarify  that  contracting  officers  may 
include  in  solicitations  additional 
information  requirements  when  needed 
to  determine  if  the  offerors  product 
meets  requirements  for  recycled  content 
or  related  standards; 

•  Clarifies  in  Part  13  how  the 
procurement  requirements  of  the 
Resource  Conservation  and  Recovery* 
Act.  42  U.S.C.  6962,  apply  to  micro- 
purchases  and  acquisitions  that  do  not 
exceed  $100,000:  and 

•  Reorganizes  and  revises  Subparts 
23.4  and  23.7  and  associated  clauses. 

This  rule  was  not  subject  to  Office  of 
Management  and  Budget  review  under 
Section  6(b)  of  Executive  Order  12866, 
Regulatory  Planning  and  Review,  dated 
September  30,  1993.  This  rule  is  not  a 
major  rule  under  5  U.S.C.  804. 

B.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act.  5 
use.  601  et  seq.  applies  to  this  final 
rule.  Interested  parties  may  obtain  a 
copy  of  the  a  Final  Regulatory 
Flexibility  Analysis  (FRFA)  from  the 
FAR  Secretariat. 

The  Councils"  prepared  FTIFA  is 
summarized  as  follows: 

The  objective  of  the  rule  is  to  improve  the 
Government's  use  of  recycled  products  and 
environinentHllv  preferable  proiluf  Is  and 
ser\i(  es   fc!  ()    l:iU)l  requires  revision  of  the 
Federal  .Ai  (juisition  Regiildlion  to  prescribe 
poli(  les  lor  the  ai  quisitioii  and  use  of 
eiivironmeiit.dl)  preferable  products  and 
siTvic  es  ibrough  pro(  urement  preference 
programs  favoring  the  pure  liase  of  these 
produc  ts  and  services.  The  rule  primarily 
affects  the  internal  operating  procedures  of 
Government  agencies.  The  provisions 
affe(  tuig  small  entities  are  the  requirements 
at  FAR  2.3  705.  52.223-^.  and  ."52.223-10. 
These  provisions  of  the  rule  v\ill  apply  to  all 
(Government  (  onlractors.  both  large  and  small 
busmesses. 

The  FAR  Secretariat  has  submitted  a 
copy  of  the  FRFA  to  the  Chief  Counsel 
for  Advocacy  of  the  Small  Business 
Administration. 
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C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  (Pub. 
L.  104-13)  applies  because  the  final  rule 
contains  information  collection 
requirements  that  have  been  approved 
bv  the  Office  of  Management  and 
Budget  (OMB)  under  OMB  Control 
Number  9000-0134.  The  final  rule 
reduces  the  annual  reporting  burden  for 
OMB  Control  Number  9000-0134 
estimated  at  32.175  hours.  This  estimate 
was  based  on  64.350  respondents  and  a 
preparation  time  estimated  at  .5  hour 
per  response.  In  the  proposed  rule,  we 
estimated  that  removal  of  the 
certification  requirement  would  affect 
more  than  one-half  of  the  respondents 
and  reduce  preparation  time  for  those 
respondents  by  one-third.  No  comments 
were  received  on  this  estimate. 

As  a  result,  we  estimate  the  revised 
annual  reporting  burden  to  be  as 
follows: 

Respondents:  64.350; 

Responses  per  respondent:  1 : 

Total  annual  responses:  64.350; 

Preparation  hours  per  response:  25 
minutes: 

Total  response  burden  hours:  26,800. 

List  of  Subjects  in  48  CFR  Parts  2,  4,  7, 
11,  13.  23,  and  52 

Government  procurement. 

Dated:  May  26.  2000. 
Edward  C.  Loeb. 

Din-ctor.  h't'drml  Arquisilinn  Pnlirv  Division 

Therefore.  DoD.  GSA,  and  NASA 
amend  48  CFR  parts  2,  4,  7,  11.  13.  23, 
and  52  as  set  forth  below: 

1.  The  authoritv  citation  for  48  CFR 
parts  2,  4,  7,  11,  13,  23.  and  52 
continues  to  read  as  follows: 

Authority:  40  D.S.C.  48fi(( );  10  I'.S.C. 
chapter  137;  and  42  I'.S.C  2473((:). 

PART  2— DEFINITIONS  OF  WORDS 
AND  TERMS 

2.  Amend  section  2.101  by  adding,  in 
alphabetical  order,  the  definitions 
"Energy-efficient  product", 

'Environmentally  preferable". 
"Pollution  prevention".  "Recovered 
material".  "Virgin  material",  and 

'Waste  reduction"  to  read  as  follows: 

2.101     Definitions. 

***** 

Energy-efficient  product  means  a 
product  in  the  upper  25  percent  of 
efficiency  for  all  similar  products  or.  if 
there  are  applicable  Federal  appliance 
or  equipment  efficiency  standards,  a 
product  that  is  at  least  10  percent  more 
efficient  than  the  minimum  Federal 
standard. 

Environmentally  preferable  means 
products  or  services  that  have  a  lesser 


or  reduced  effect  on  human  health  and 
the  environment  when  compared  with 
competing  products  or  services  that 
serve  the  same  purpose.  This 
comparison  may  consider  raw  materials 
acquisition,  production,  manufacturing, 
packaging,  distribution,  reuse, 
operation,  maintenance,  or  disposal  of 
the  product  or  service. 
***** 

Pollution  prevention  means  any 
practice  that — 

(a)(1)  Reduces  the  amount  of  any 
hazardous  substance,  pollutant,  or 
contaminant  entering  any  waste  stream 
or  otherwise  released  into  the 
environment  (including  fugitive 
emissions)  prior  to  recycling,  treatment, 
or  disposal;  and 

(2)  Reduces  the  hazards  to  public 
health  and  the  environment  associated 
with  the  release  of  such  substances, 
pollutants,  and  contaminants; 

(b)  Reduces  or  eliminates  the  creation 
of  pollutants  through  increased 
efficiency  in  the  use  of  raw  materials, 
energy,  water,  or  other  resources:  or 

(c)  Protects  natural  resources  by 
conservation. 
***** 

Recovered  material  means  waste 
materials  and  by-products  recovered  or 
diverted  from  solid  waste,  but  the  term 
does  not  include  those  materials  and  by- 
products generated  ft-om.  and  commonlv 
reused  within,  an  original 
manufacturing  process.  For  use  in 
Subpart  11.3  for  paper  and  paper 
products,  see  the  definition  at  11.301. 
***** 

\'irgin  material  means — 

(a)  Previously  unused  raw  material, 
including  previously  unused  copper, 
aluminum,  lead.  zinc.  iron,  other  metal 
or  metal  ore:  or 

(b)  Any  undeveloped  resource  that  is. 
or  with  new  technology  will  become,  a 
source  of  raw  materials. 

Waste  reduction  means  preventing  or 
decreasing  the  amount  of  waste  being 
generated  through  waste  prevention, 
recycling,  or  purchasing  recycled  and 
environmentally  preferable  products. 

PART  4— ADMINISTRATIVE  MATTERS 

4.301  [Removed] 

4.302-4.304    [Redesignated  as  4.301- 
4.303]. 

3.  Amend  Subpart  4.3  by  removing 
section  4.301  and  redesignating  sections 

4.302  through  4.304  as  sections  4.301 
through  4.303.  respectively:  and  by 
revising  the  newly  designated  sections 
to  read  as  follows: 

Subpart  4.3 — Paper  Documents 


4.301  Definition. 

Printed  or  copied  double-sided,  as 
used  in  this  subpart,  means  printing  or 
reproducing  a  document  so  that 
information  is  on  both  sides  of  a  sheet 
of  paper. 

4.302  Policy. 

When  electronic  commerce  methods 
(see  4.502)  are  not  being  used,  a 
contractor  should  submit  paper 
documents  to  the  Government  relating 
to  an  acquisition  printed  or  copied 
double-sided  on  recycled  paper 
whenever  practicable.  If  the  contractor 
cannot  print  or  copy  double-sided,  it 
should  print  or  copy  single-sided  on 
recycled  paper. 

4.303  Contract  clause. 

Insert  the  clause  at  52.204-4.  Printed 
or  Copied  Double-Sided  on  Recycled 
Paper,  in  solicitations  and  contracts  that 
exceed  the  simplified  acquisition 
threshold. 

PART  7— ACQUISITION  PLANNING 

4.  Amend  section  7.103  by  revising 
paragraph  (n)  to  read  as  follows: 

7.103    Agency-head  responsibilities. 

(n)  Ensuring  that  agency  planners — 

(1)  Specif}-  needs  for  printing  and 
writing  paper  consistent  with  the 
minimum  content  standards  specified  in 
section  505  of  Executive  Order  13101  nf 
September  14.  1998.  Greening  the 
Government  through  Waste  Prevention. 
Recycling,  and  Federal  Acquisition  (see 
11.303):  and 

(2)  Comply  with  the  policy  in 
11.002(d)  regarding  procurement  of 
products  containing  recovered 
materials,  and  environmentally 
preferable  and  energy-efficient  products 
and  ser\'ices. 

PART  11— DESCRIBING  AGENCY 
NEEDS 

11.001  [Amended] 

5.  Amend  section  11.001  by  removing 
the  definitions  "Recovered  material' 
and  "Virgin  material." 

6.  Amend  section  11.002  by  revising 
paragraph  (d)  to  read  as  follows; 

11.002  Policy. 

(d)  The  Resource  Conser\ation  and 
Recovery  Act  of  1976  (42  U.S.C.  6901. 
et  seq.).  Executive  Order  12902  of  March 
8.  1994.  Energy  Efficiency  and  Water 
Conservation  at  Federal  Facilities,  and 
Executive  Order  13101  of  September  14. 
1998.  Greening  the  Government  through 
Waste  Prevention.  Recycling,  and 
Federal  Acquisition,  establish 
requirements  for  the  procurement  of 
products  containing  recovered 
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maforial.s.  and  t'nvironnioiitallv 
prefcrabln  and  t^ner^y  ♦•ffirieiit  iirmiuct.s 
and  ,';t'r\ic;es.  fAt'(  iitivc  agenc:it\s  must 
con.sidt'r  use  of  rtu ovcriHl  inatcruds. 
nnvironincntallv  preferable  pur(  hasin^- 
( ritcria  developed  bv  the  E!'A.  and 
environmental  objectives  (see  I'i.TO'Mh]] 
when — 

(1)  Developing,  reviewing,  or  revising 
P'ederal  and  militarv  sp^uiificitions. 
product  descriptions  (inf;luding 
commercial  item  descriptions),  and 
standards; 

(2)  Describing  Government 
requirements  for  supplies  and  services; 
and 

(:i)  Developing  source  seloction 
factors. 

7.  Subpart  11.3.  consisting  of  sections 
11.301  and  11.302.  is  revised,  and 
sections  11.303  and  1 1.304  are  added  to 
read  as  follows: 

Subpart  1 1 .3 — Acceptable  Material 

11.301     Definitions. 

As  used  in  this  subpart — 
Pnstconsiimfr  mattTial  means  a 
material  or  finished  product  that  has 
served  its  intended  use  and  has  been 
discarded  for  disposal  or  recoverv, 
having  completed  its  life  as  a  (Consumer 
item.  Posfccmsiimer  inatifrial  is  a  part  of 
the  broader  catt^gory  of  "recovt-red 
material."  For  paper  ,ind  paptsr 
products,  postconsumer  material  means 
"postconsumer  fiber"  defined  bv  the 
U.,S  Environmenlai  Protection  AgencN 
(KFA)  as— 

(1)  Paper,  paperbo.ird.  and  fibrous 
materials  from  retail  stores,  offi(  e 
buildings,  homes,  and  so  forth,  after 
th(\v  have  passed  through  thtur  end- 
usage  as  a  consumer  item,  including; 
ustKl  corrugated  bo.xes;  old  nevvs[iapers; 
old  magazines;  mixed  waste  paper; 
tabulating  cards;  ,ind  used  cordage;  or 

(2)  All  paper,  paperboard,  and  fibrous 
materials  th.it  enter  and  are  collected 
from  municipal  solid  waste;  but  not 

(3)  F'"iber  dt^rived  from  printers'  oxer- 
runs,  converters'  scr<ip,  and  overissue 
public;ations. 

Hfcovrri'tl  ludlrnal  tor  paper  and 
paper  products,  is  defined  bv  KI',-\  in  its 
Comprehensive  Proc  uremeni  Ciuulehne 
as  'recovered  fiber    and  means  the 
following  materi.ils; 

(1)  Postconsumer  fiber 

(2)  M<inufa(  turing  wastes  sue  h  as— 
(il  Drv  paper  and  paperboard  waste 

generated  after  completion  of  thi? 
papermaking  process  (that  is.  those 
manufacturing  operations  ii[)  to  <ind 
im;luding  the  cutting  .md  trimming  of 
the  paper  m<ichine  reel  into  smaller  rolls 
or  rough  sheet.s^  ini  luding:  envelope 
<  uttings.  binderv  triinnnngs.  and  other 
paper  and  paperboard  waste  resulting 


from  printing,  cutting,  forming,  and 
other  converting  operations;  bag,  box, 
and  carton  manufacturing  wastes;  and 
butt  rolls,  mill  wrappers,  and  rejected 
unused  stock;  and 

(ii)  Repulped  finished  paper  and 
paperboard  from  obsolete  inventories  of 
pajier  and  paperboard  manufacturers, 
merchants,  wholesalers,  dealers, 
printers,  converters,  or  others, 

1 1 .302  Policy. 

(a)  Agencies  must  not  require  virgin 
material  or  supplies  composed  of  or 
manufactured  using  virgin  material 
unless  compelled  by  law  or  regulation 
or  unless  virgin  material  is  vital  for 
safetv  or  meeting  performance 
requirements  of  the  contract. 

(r))(l)  When  acquiring  other  than 
commercial  items,  agen(;ies  must 
require  offerors  to  identifv  used. 
re(;onditioned,  or  remanufactured 
supplies;  or  unused  former  Government 
surplus  property  proposed  for  use  under 
the  contract.  These  supplies  or  property 
mav  not  be  used  in  contract 
performance  unless  authorized  by  the 
contracting  officer 

(2)  When  acquiring  commercial  items, 
the  contracting  officer  must  consider  the 
customary  practices  in  the  industry  for 
the  item  being  acquired.  The  contracting 
officer  may  require  offerors  to  provide 
information  on  used,  reconditioned,  or 
remanufactured  supplies,  or  unused 
former  Government  surplus  propertv 
proposed  for  use  under  the  c:ontract. 
The  request  for  the  inftjrmation  must  be 
inc  luded  in  the  soIi(  itation,  and  to  the 
maximum  extent  practicable  must  be 
limited  to  information  or  standards 
( (msistent  with  normal  commercial 
prac  tices 

((,)  When  the  <  ontracting  officer  needs 
additional  information  to  determine 
whether  supplies  meet  minimum 
recovered  material  standards  stated  in 
the  solicitation,  the  contrac:ting  officer 
in.i\  recjuire  offerors  to  submit 
additional  information  on  the  recycled 
content  or  related  standards  The 
recjuest  for  the  information  must  be 
iiu  luded  in  the  solicitation  When 
.11  quiring  commercial  items,  limit  the 
information  to  the  m.iximum  extent 
pra(  ti(  able  to  that  available  under 
normal  i  ommercial  practices. 

1 1 .303  Special  requirements  for  printing 
and  writing  paper. 

(a)  Set:tion  505  of  Executive  Order 
13101.  Greening  the  Government 
through  Waste  Prevention.  Recycling, 
and  Federal  A(  (juisilion,  establishes 
miinmum  recovered  material  content 
standards  for  agencv  purchases  of 
printing  and  writing  paper,  .Section  505 
requires  that  100  peri;ent  of  an  agency's 


purchases  of  printing  and  writing  paper 
must  meet  or  exceed  one  of  the 
minimum  content  standards  specified  in 
paragraph  (b)  of  this  section, 

(b)  For  high-speed  copier  paper,  offset 
paper,  forms  bond,  computer  printout 
paper,  carbonless  paper,  file  folders, 
white  wove  envelopes,  writing  and 
office  paper,  book  paper,  cotton  fiber 
paper,  and  cover  stock,  the  minimum 
content  standard  must  be  no  less  than 
30  percent  postconsumer  materials.  If 
paper  containing  30  percent 
postconsumer  material  is  not  reasonably 
available,  does  not  meet  reasonable 
performance  requirements,  or  is  only 
available  at  an  unreasonable  price,  then 
the  agency  must  purchase  paper 
containing  no  less  than  20  percent 
postconsumer  material. 

1 1 .304    Contract  clause. 

Insert  the  clause  at  52.211-5.  Material 
Requirements,  in  solicitations  and 
contracts  for  supplies  that  are  not 
commercial  items. 

PART  13— SIMPLIFIED  ACQUISITION 
PROCEDURES 

8.  Amend  section  13.005  by  revising 
paragraph  (a)(5)  to  read  as  follows: 

13.005    Federal  Acquisition  Streamlining 
Act  of  1994  list  of  inapplicable  laws. 


(5)  42  U.S.C.  6962  (Solid  Waste 
Disposal  .^ct).  (The  requirement  to 
provide  an  estimate  of  recovered 
material  utilized  in  contract 
performance  does  not  apply  unless  the 
contract  value  exceeds  Si  00,000.) 
***** 

9.  Amend  section  13.006  by  revising 
paragraph  (g)  to  read  as  follows: 

13.006    Inapplicable  provisions  and 
clauses. 


(g)  52,223-9.  Estimate  of  Percentage  of 
Recovered  Material  Content  for  EPA- 
Designated  Products. 

10.  Amend  section  13.201  by  adding 
paragraph  (f)  to  read  as  follows; 

13.201     General. 

***** 

(f)  The  procurement  requirements  in 
the  Resource  Conservation  and 
Recovery  Act  (42  U.S.C.  6962)  and 
Executive  Order  13101  of  September  14, 
1998,  Greening  the  Government  through 
Waste  Prevention.  Recycling,  and 
Federal  Acquisition,  apply  to  purchases 
at  or  below  the  micro-purchase 
threshold  {see  Subpart  23,4). 
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PART  2S— ENVIRONMENT, 
CONSERVATION,  OCCUPATIONAL 
SAFETY,  AND  DRUG-FREE 
WORKPLACE 

11.  Revise  section  23.400  to  read  as 
follows: 

23.400  Scope  of  subpart. 

This  subpart  prescribes  policies  and 
procedures  for  acquiring  Environmental 
Protection  Agency  (EPA) — designated 
products  through  affirmative 
procurement  programs  required  by  the 
Resource  Conservation  and  Recovery 
Act  of  1976  (RCRA)  (42  U.S.C.  6962) 
and  Executive  Order  13101  of 
September  14,  1998,  Greening  the 
Government  through  Waste  Prevention, 
Recycling,  and  Federal  Acquisition. 

23.401  and  23.402    [Redesignate  as  23.402 
and  23.401] 

12.  Redesignate  sections  23.401  and 

23.402  as  23.402  and  23.401, 
respectively, 

13.  Revise  the  newly  designated 
sections  23,401  and  23,402  to  read  as 
follows: 

23.401  Definition. 

EPA-designated  product,  as  used  in 
this  subpart,  means  a  product — 

(1)  That  is  or  can  be  made  with 
recovered  material; 

(2)  That  is  listed  by  EPA  in  a 
procurement  guideline  (40  CFR  part 
247):  and 

(3)  For  which  EPA  has  provided 
purchasing  recommendations  in  a 
related  Recovered  Materials  Advisory 
Notice  (RMAN). 

23.402  Authorities. 

(a)  The  Resource  Conservation  and 
Recovery  Act  of  1976  (RCRA).  42  U.S.C, 
6962,  requires  agencies  responsible  for 
drafting  or  reviewing  specifications 
used  in  agency  acquisitions  to — 

(1)  Eliminate  from  those 
specifications  any  requirement 
excluding  the  use  of  recovered  materials 
or  requiring  products  to  be 
manufactured  from  virgin  materials;  and 

(2)  Require,  for  EPA-designated 
products,  using  recovered  materials  to 
the  maximum  extent  practicable 
without  jeopardizing  the  intended  end 
use  of  the  item. 

(b)  RCRA  also  requires — 

(1)  EPA  to  prepare  guidelines  on  the 
availability,  sources,  and  potential  uses 
of  recovered  materials  and  associated 
products,  including  solid  waste 
management  services;  and 

(2)  Agencies  to  develop  and 
implement  affirmative  procurement 
programs  for  EPA-designated  products 
within  1  year  after  EPA's  designation. 


(c)  Executive  Order  13101  requires 
that  the  agency  head — 

(1)  Work  to  increase  and  expand 
markets  for  recovered  materials  through 
greater  Goverrmient  preference  and 
demand  for  such  products  consistent 
with  the  demands  of  efficiency  and  cost- 
effectiveness:  and 

(2)  Develop  and  implement 
affirmative  procurement  programs  in 
accordance  with  direction  in  RCRA  and 
the  Executive  order. 

14.  Revise  section  23.403  to  read  as 
follows: 

23.403  Policy. 

Government  policy  on  the  use  of 
recovered  materials  considers  cost, 
availability  of  competition,  and 
performance.  The  objective  is  to  acquire 
competitively,  in  a  cost-effective 
maimer,  products  that  meet  reasonable 
performance  requirements  and  that  are 
composed  of  the  highest  percentage  of 
recovered  materials  practicable. 

23.404-23.405    [Redesignated  as  23.405 
and  23.406] 

15.  Redesignate  sections  23.404  and 
23.405  as  23.405  and  23.406, 
respectively:  add  a  new  section  23.404: 
and  revise  the  redesignated  sections  to 
read  as  follows: 

23.404  Agency  affirmative  procurement 
programs. 

(a)  For  EPA-designated  products,  an 
agency  must  establish  an  affirmative 
procurement  program,  if  the  agency's 
purchases  meet  the  threshold  in 

23, 405(a).  Technical  or  requirements 
personnel  and  procurement  personnel 
are  responsible  for  the  preparation, 
implementation,  and  monitoring  of 
affirmative  procurement  programs. 
Agency  affirmative  procurement 
programs  must  include^ 

(1)  A  recovered  materials  preference 
program: 

(2)  An  agency  promotion  program; 

(3)  A  program  for  requiring  reasonable 
estimates,  certification,  and  verification 
of  recovered  material  used  in  the 
performance  of  contracts:  and 

(4)  Annual  review  and  monitoring  of 
the  effectiveness  of  the  program. 

(b)  Agency  affirmative  procurement 
programs  must  require  that  1 00  percent 
of  purchases  of  EPA-designated 
products  contain  recovered  material, 
unless  the  item  cannot  be  acquired — 

(1)  Competitively  within  a  reasonable 
time  frame: 

(2)  Meeting  appropriate  performance 
standards:  or 

(3)  At  a  reasonable  price. 

(c)  Agency  affirmative  procurement 
programs  must  provide  guidance  for 
purchases  of  EPA-designated  products 


at  or  below  the  micro-purchase 
threshold. 

23.405  Procedures. 

(a)  These  procedures  apply  to  all 
agency  acquisitions  of  EPA-designated 
products,  including  micro-purchases, 
if— 

(1)  The  price  of  the  product  exceeds 
510,000:  or 

(2)  The  aggregate  amount  paid  for 
products,  or  for  functionally  equivalent 
products,  in  the  preceding  fiscal  year 
was  Si 0,000  or  more.  RCR,\  requires 
that  an  agency  include  micro-purchases 
in  determining  if  the  aggregate  amount 
paid  was  $10,000  or  more.  However,  it 
is  not  recommended  that  an  agency 
track  micro-purchases  unless  it  intends 
to  claim  an  exemption  from  the 
requirement  to  establish  an  affirmative 
procurement  program  in  the  following 
fiscal  year. 

(b)  Contracting  officers  should  refer  to 
EPA's  list  of  EPA-designated  products 
(available  via  the  Internet  at  http:// 
wix'w. epa.gov/cpg/]  and  to  their 
agencies'  affirmative  procurement 
programs  when  purchasing  supplies 
that  contain  recovered  material  or 
services  that  could  include  supplies  that 
contain  recovered  material. 

(c)  The  contracting  officer  must  place 
in  the  contract  file  a  WTitten  justification 
if  an  acquisition  of  EPA-designated 
products  above  the  micro-purchase 
threshold  does  not  contain  recovered 
material.  If  the  agency  has  designated  an 
Enviroimiental  Executive,  the 
contracting  officer  must  give  a  copy  of 
the  uTitten  justification  to  that  official. 
The  contracting  officer  must  base  the 
justification  on  the  inability  to  acquire 
the  product — 

(1)  Competitively  within  a  reasonable 
period  of  time; 

(2)  At  reasonable  prices:  or 

(3)  To  reasonable  performance 
standards  in  the  specifications, 
provided  a  written  determination  by 
technical  or  requirements  personnel  of 
the  performance  standard's 
reasonableness  is  included  with  the 
justification.  The  technical  and 
requirements  personnel  must  base  their 
determination  on  National  Institute  of 
Standards  and  Technology  guidelines,  if 
available. 

(d)  Agencies  must  establish 
procedures  for  consolidating  and 
reporting  contractor  estimates  required 
by  the  clause  at  52.223-9.  Estimate  of 
Percentage  of  Recovered  Material 
Content  for  EPA-Designated  Products. 

23.406  Solicitation  provision  and  contract 
clause. 

(a)  Insert  the  provision  at  52.223—4. 
Recovered  Material  Certification,  in 
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solicitations  that  arc  for.  or  specify  thf 
u.se  of.  recovered  materials 

(b)  Insert  the  (  laiise  at  52  22:i-H. 
Kstimate  of  Perceiita^^t!  of  Recovered 
Material  Content  for  EFA-Designated 
Products,  in  solicitations  and  contracts 
exceedinK  SIOO.OOO  that  include  the 
provisif)M  at  52,223—4    If  technical 
personnt^l  advise;  that  estimates  can  be 
verified,  use  the  (  lause  with  its 
.Alternate  I 

Ifi,  Redesignate  section  2U  701  as 
23.700  and  revise  the  section  heading: 
and  add  a  new  2:i.7()l  to  read  as  follows: 

23.700    Scope. 


23.701  Definition. 

Biobased  product,  as  used  in  this 
subpart,  means  a  commercial  or 
industrial  product  (other  than  food  or 
feed)  that  utilizes  biological  products  or 
renewable  domestic  agricultural  (plant, 
animal,  and  marine)  or  forestry 
materials. 

17  Amend  section  23  702  by 
removing  paragraph  (d);  redesignate 
paragraphs  (e)  and  (f)  as  (d)  and  (e)  and 
revise;  and  add  a  new  paragraph  (f)  to 
read  as  follows: 

23.702  Authorities. 

***** 

(d)  E.xecutive  Order  12856,  of  August 
3,  1993,  Federal  C^ompliance  with  Right- 
to-Know  Laws  and  Pollution  Prevention 
Requirements. 

(e)  Executive  Order  12902,  of  March 
a,  1994,  Energy  Efficiency  and  Water 
tk)nservation  at  Federal  Facilities. 

(f)  Executive  Order  13101  of 
.September  14,  1998,  Greening  the 
Government  through  Waste  Prevention, 
Recycling,  and  Federal  Acquisition 

23.703  [Removed] 

23.704-23.706     [Redesignated  as  23.703- 
23.705] 

18.  Remove  section  23  703  and 
redesignate  stu  tions  2.3  704  through 
23  7U<i  as  23  703  through  23  705. 
respectively 

14.  Revise  the  newly  designated 
sections  23.703  through  23  705  to  read 
as  follows: 

23.703     Policy. 

.Agencies  must — 

(a)  Implement  cost-effective 
contracting  pref(>reni:e  programs 
favoring  the  acciuisitioii  of 
environment.illy  preferable  lind  energy- 
efficient  products  lUul  services;  and 

(b)  Employ  ac()uisitioii  strategies  that 
affirmatively  implement  the  following 
environmental  ohjt.'ctives: 

(1)  Maximize  the  utilization  of 
environmentally  preferable  products 


and  services  (based  on  EPA-issued 
guidance) 

(2)  Maximize  the  utilization  of  energy- 
efficient  products 

(3)  Eliminate  or  reduce  the  generation 
of  hazardous  waste  and  the  need  for 
special  material  processing  (including 
special  handling,  storage,  treatment,  and 
disposal) 

(4)  Promote  the  use  of  nonhazardous 
and  recovered  materials. 

(5)  Realize  life-cycle  cost  savings. 

(6)  Promote  cost-effective  waste 
reduction  when  creating  plans, 
drawings,  specifications,  standards,  and 
other  product  descriptions  authorizing 
material  substitutions,  extensions  of 
shelf-life,  and  process  improvements. 

(7)  Consider  the  use  of  biobased 
products. 

23.704  Application  to  Government-owned 
or  -leased  facilities. 

Executive  Order  13101.  Section  701, 
requires  that  contracts  for  contractor 
operation  of  a  Government-owned  or 
-leased  facility  and  contracts  for  support 
services  at  a  Government-owned  or 
-operated  facility  include  provisions 
that  obligate  the  contractor  to  comply 
with  the  requirements  of  the  order. 
Compliance  includes  developing 
programs  to  promote  and  implement 
cost-effective  waste  reduction  and 
affirmative  procurement  programs 
required  by  42  U.S.C.  6962  for  all 
products  designated  in  EPA's 
Comprehensive  Procurement  Guideline 
{40CFRpart  247), 

23.705  Contract  clause. 

insert  the  clause  at  52.223-10,  Waste 
Reduction  Program,  in  all  solicitations 
and  contracts  for  contractor  operation  of 
(iovemment-owned  or  -leased  facilities 
and  all  solicitations  and  contracts  for 
support  services  at  Government-owned 
or  -operated  facilities. 

PART  52— SOLICITATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

20.  Revise  the  section  heading  and 
text  of  52  204— 1  to  read  as  follows: 

52.204-^    Printed  or  Copied  Double-Sided 
on  Recycled  Paper. 

As  prescribed  in  4.303.  insert  the 
following  clause: 

Printed  or  Copied  Double-Sided  on  Recycled 
Paper  (August  2000) 

l,i|  lhiinitiinf<   .\s  usfil  iii  this  i  Liusc — 
!'n-.ti  ctii-.umiT  inalfruil  mc.iiis  <i  inHteruil  or 
limshcd  prniliK  I  iImI  has  servt-d  its  intcmied 
usr  ,irui  h<i>  fx't'ii  liisi  arded  for  eiisposal  or 
iri  o\  crv  ,  h.i\'m^  (.oniplt'tfd  its  litV  as  <\ 
I  imsunii^r  ilt'in   l'ost(  oiisumer  nuilfri.il  is  a 
p.trt  ol  ihf  iiroddcr  ( .ilegorv  of  "rt'i  ovcred 
m.iliTi.il  ■■  l-or  p,i[)fr  and  papt'r  products, 
posti  onsiinier  material  nicans    posti  onsurner 


fiber"  liefincd  b>  the  l'.,S.  Km  ironmcntal 
I'lott'ction  .Agfni  \  (El'.-\)  as — 

(1)  Paper,  paperboard,  and  fibrous 
niatenais  from  rt-tail  stores,  office  buihiinj^s. 
homes,  and  so  forth,  after  ihev  have  passed 
through  their  end-usage  as  a  (.onsumer  item, 
UK  luding:  used  t  orrugated  boxes:  old 
newspapers,  old  magazines,  mixed  waste 
paper:  tabulating  i.ards;  and  used  cordage,  or 

(2|  .Ml  paper.  pa[)ert)oard.  and  fitirous 
materials  that  enter  and  are  (  ollected  from 
munii  ipal  solid  waste;  but  not 

(3)  Fiber  deri\  eci  trotn  printers  over-runs, 
(onverters'  si  rap.  and  over-issue 
publicalicms 

Printed  or  ropit'd  doutilt'-sidfd  mi!ans 
printing  or  reproducing  a  document  so  that 
information  is  on  both  sides  of  a  sheet  of 
paper 

Rfcovfn'd  malcnal.  for  paper  and  paper 
products,  is  defined  by  EPA  in  its 
Comprehensive  Procurement  Guideline  as 
"recovered  fiber"  and  means  the  following 
materials: 

(1)  HoslLonsumer  fiber;  and 

(2)  .Manufacturing  wastes  such  as — 
(i)  Dry  paper  and  paperboard  waste 

generated  after  completion  of  the 
papermaking  process  (that  is.  those 
manufacturing  operations  up  to  and 
including  the  c:utting  and  trimming  of  the 
paper  machine  r^el  into  smaller  rolls  or 
rough  sheets]  including:  envelope  cuttings, 
bindery'  trimmings,  and  other  paper  and 
paperboard  waste  resulting  from  printing, 
cutting,  forming,  and  other  converting 
operations;  bag,  box,  and  carton 
manufactunng  wastes;  and  butt  rolls,  mill 
wrappers,  and  rejected  unused  stock;  and 

(ii)  Repulped  finished  paper  and 
paperboard  from  obsolete  inventories  of 
paper  and  paperbcjard  manufacturers, 
merchants,  wholesalers,  dealers,  printers, 
converters,  or  others. 

(b)  In  accordanc:e  with  Section  101  of 
Exec:utive  Order  13101  of  September  14. 
1^98.  Greening  the  Government  through 
Waste  Prevention.  Recycling,  and  Federal 
Acquisition,  the  Contractor  is  encouraged  to 
submit  paper  documents,  such  as  offers, 
letters,  or  reports,  that  are  printed  or  c:opied 
double-sided  on  rec:vc:led  paper  that  meet 
minimum  (  ontent  standards  specified  in 
Section  SO.'i  of  Executive  Order  13101.  when 
not  using  electronic  commerce  methods  to 
submit  information  or  data  to  the 
Government 

((  1  If  the  Contrac:tor  cannot  purchase  high- 
speed ( (ifiier  paper,  offset  paper,  forms  bond, 
computer  printout  paper,  c:arbonless  paper, 
file  folders,  white  wove  envelopes,  writing 
and  offii  e  paper.  Ixjok  paper,  c;otton  fiber 
paper,  and  cover  stock  meeting  the  :U) 
percent  postconsumer  material  standard  for 
use  in  submitting  paper  doc:uments  to  the 
Government,  it  should  use  paper  containing 
no  less  than  20  percent  postconsumer 
material.  This  lesser  standard  should  be  used 
onlv  when  paper  meeting  the  30  percent 
postconsumer  material  standard  is  not 
obtainable  at  a  rc^asonable  price  or  does  not 
meet  reasonatjle  performance  standards, 
(End  of  c  lause) 

21.  Amend  section  52.211-5  by 
revising  the  introductory  text,  the  date 
of  the  clause,  the  definitions  "Recovered 


material"  and  "Virgin  material",  and 
paragraphs  (b)  and  (e)  to  read  as  follows: 

52.211-5    Material  Requirements. 

As  prescribed  in  11.304.  insert  the 
following  clause: 

MATERIAL  RFQl  IREMENTS  (August  2000) 


Hc(  ii\  iTfd  mciliTiul  iiit'.iiis  waste  materials 
.ind  In -products  rei  oxcred  or  diverted  Ironi 
siilid  w.iste.  bill  the  term  docs  luil  iiii:iude 
lliose  materials  and  bv-prodii(  is  venerated 
from,  anil  i  omnioch  icuseci  within,  ,in 
origmfii  m.iiiiil.K  turinp  iirnc  ess. 

ik  *  *  *  * 

\'iriiin  mat f  rial  means — 

(  !)  I'reviously  unused  raw  ir.alen.il. 
iiu  hiding  previously  unused  i  ofiper. 
aluminum,  lead,  zinc  ,  iron.  oiIut  :netai  or 
metal  ore:  or 

(2)  .Any  unde\elop»'(l  icsoiin  e  that  is.  or 
with  new  techiiologN  will  ln'c  iinie.  a  soun  e 
of  raw  materials 

(bl  Cnless  this  (ontrai  t  otherwise  recjuires 
virgin  material  or  supplies  composed  of  or 
manufac  lured  from  virgin  material,  the 
Coiitrac  tor  shall  provide  suppliers  thai  art! 
new  ,  re(  oiulitioiii'd.  or  reman iifai  tilled,  as 
defined  in  this  t.hiuse. 
***** 

(e)  L'sed.  rei  ondilioned.  or  remanufac:tured 
su[)pliBs,  or  unused  former  (iiuernmeni 
surplus  propertx'.  ma\'  be  used  in  contract 
pertormance  if  the  Contractor  Iihs  proposed 
the  use  of  such  supplies,  and  the  Contrai  ting 
C)ffic:er  has  authorized  their  use. 
(End  of  c  lausi'l 

22.  Amend  section  52.212-5  by 
revising  the  date  of  the  clause;  by 
redesignating  paragraphs  (b)(16)  through 
(b)(26)  as  (b)(l  7)  through  (b)(27). 
respectively;  and  by  adding  a  new 
paragraph  (b)(lb)  to  read  as  follows: 

52.212-5    Contract  Terms  and  Conditions 
Required  to  Implement  Statutes  or 
Executive  Orders — Commercial  Items. 


Contract  Terms  and  (Conditions  Required  to 
Implement  Statutes  or  Executive  Orders — 
(Commercial  Hems  (.Vugusl  2000) 


I  Itdli)  ."i2.221-').  Estim.ilr  .i!  P -n  .'ni.iije 
III  K«'i  M\  ered  Material  roiitrii!  I,,r  IJ'A- 
Uesi^lMlcd  I'rudii'  Is  |4_'  1     S.( .. 
h'»,2{<  iCOIAKii)) 

liil  Allrni.ilr  1  o\  ,')2.223-!l  (42  L'.S.C. 

f.'it,:jii)i2iic,)). 


52.223-4     [Amended] 

23.  Amend  the  introductory  text  of 
section  52.223-4  by  revising  the  citation 
"23.405(a)"  to  read  "23.40r)(a) ". 

24.  Revise  the  section  heading  and 
text  of  52.223-9  to  read  as  follows: 


52.223-9  Estimate  of  Percentage  of 
Recovered  Material  Content  for  EPA- 
Oesignated  Products. 

As  prescribed  in  23.406(b).  insert  the 
following  clause: 

Estimate  of  Percentage  of  Recovered 
Material  Content  for  EPA-Designated 
Products  (August  2000) 

(.il  />r/j;i/f/(/;)s   ,-\s  Used  in  this  clause- — 

Po'^t<:(insiimi'r  matt^rial  mnans  a  material  m 
finished  product  that  has  ser\erl  its  intended 
use  and  has  been  disc.ard(>d  loi  disposal  or 
recoxfpv.  ha\  ing  i  iim|)leled  its  U\v  as  a 
consLinier  item    Posti  onsiimor  material  |s  a 
part  ol  the  broader  i  atet;or\  oi  "rei  nvered 
material," 

Ri'raM'ifd  matfrinl  means  waste  maleriais 
,iiid  b\ -iir'idu(.ts  recovered  or  diverted  truni 
solid  waste,  but  the  term  does  nut  include 
those  materials  and  by-products  generdted 
from,  and  commonly  reused  within,  an 
original  manufac  luring  proc  ess. 

(b)  The  (Contractor,  on  i:ompleti()n  of  iliis 
lontrac  t.  shall — 

(1)  Estimate  the  percentage  ol  the  total 
recovered  material  used  in  contract 
performani:e.  ini  hiding,  if  applii  able,  the 
|iercentage  ol  postconsumer  malerial  i  unteiil: 
and 

(2)  .Submit  this  estimate  to 

[Contrartliiii  Olfi:  cr 

romplftf  in  arrordanrc  with  uprniv 
procf'durf's]. 

(End  of  clause) 

Alternate  I  lAiiiiu^t  20001.  A^  presc  ribed  in 
2.'!.40f)(b),  redesignate  paragraph  (b)  of  the 
basic  i:lause  as  paragraph  |c:)  and  add  the 
follow  ing  paragraph  (b)  to  the  basii  i  lause: 

(b)  The  (Contrac:tor  shall  exec  ute  the 
iollovving  I  ertification  required  bv  the 
Resource  CConservation  and  Rec overv  .\i  t  of 
197r,  (42  L'.S.C.  B9ei2ti)l2)(C)]: 

Certification 

I,  (name  of  certifier),  am  an 

officer  or  em))l(nt'e  responsible!  ior  the 
performance  of  this  c:ontrac:t  and  hereby 
lertilv  that  the  perc:entage  of  recovered 
material  i  (intent  for  EP.A-designated  prodiic:ts 
met  the  applii  able  contract  specifications. 


{Signature  ol  the  Officer  or  Employer] 
[Typed  Name  of  the  Officer  or  Employee) 


{Til  If] 


IXame  of  Company.  Firm,  or  Organization) 
{Date) 

(End  of  certification) 

25    Revise  section  52.223-10  In  read 
as  follows: 

52.223-10    Waste  Reduction  Program. 

As  prescribed  in  23.705.  insert  the 
follinvini;  clau.ie-: 

W.isle  RediK  lion  Program  (.\iigust  2t)ll()l 

(>l)  A)i'/;;]j(kj;is    As  used  in  this  i  hiiisi- — 
HfiM  linti  means  the  series  of  ai  ti\  dies, 
iiii  hiding  collection,  separation,  and 
pioi  essing.  by  vvhic:h  produc  Is  or  othei 
m.ilerials  are  rei  oveied  from  the  solid  waste 
sireaiii  ior  use  in  \\w  form  of  raw  materials 


in  the  !nanufac:ture  ol  produi:ls  other  than 
tiiel  tor  producing  heal  or  power  bv 
i.unibuslion. 

U  as(f'  prevention  means  any  change  in  the 
design,  manufacturing,  pure  hase.  or  use  of 
materials  or  products  (including  packaging) 
to  reduce  their  amount  or  toxicity  before  tfiev 
are  disc  arded.  Waste  prevention  also  refers  to 
the  reuse  of  products  or  materials. 

U'asfc  rednrtion  means  prev  enting  or 
ilecreasing  the  amount  of  wasti;  being 
gn(!rated  through  waste  prevention, 
rec  \c:ling.  or  pun  basing  recycled  and 
environmentalh  preferable  products. 

lb)  ( .onsistent  with  the  requirements  of 
Section  701  o!  Exei  iitive  Order  13101.  the 
Contrai  tor  shall  establish  a  program  to 
jiromcjte  i  osi-ettei  live  waste  reduction  in  all 
iiperalions  rtod  tacililies  r  overed  bv  this 
I  ontrai  I   The  CContrartor's  programs  shall 
I  nmpiv  with  apfjlii.able  Federal.  Slate,  and 
local  requirements,  specificallv  including 
.Section  6002  of  the  Resource  Conservation 
and  Recovery  .^c:t  (42  l".S  C.  6962.  et  seq.] 
and  im|ilemenling  rc^gulations  (40  C.FR  part 
24-i. 
lEnd  oi  I  lause! 

;i  K  Dot  .  00-1  i81M  1-ile.l  (i-T-(l(l.  .-li'iM  pmj 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Part  4 

[FAC  97-18:  FAR  Case  1999-615:  Item  IV] 

RIN  9000-AI77 

Federal  Acquisition  Regulation; 
General  Records  Schedules 

AGENCIES:  Department  of  Defense-  (DoD). 
(General  Services  Administration  (GSA). 
and  National  .Aeronautics  and  Space 
Adminisiraticm  (\.AS.-\j. 
ACTION:  Final  rule. 


summary;  The  Civilian  .Vi^ency 
.•\(  quisitii.n  (Cnuni  il  and  the  Defense 
Ac:(niisitii»ii  Kegul.itinns  ("ii\;n(  il 
(Counc  ils)  have  dj^reeci  mi  a  final  rule 
amending  tht^  Federal  .\cc4uisitinn 
Regulation  (F\-\R)  tc  implement  the 
revised  National  .\rc  hives  and  Rc^curds 
.administration  General  Rectus 
Schedule  3,  Prncurement,  SuppK  .  and 
Grants  R(H;ords  (NARA  Schedule  3). 
dattnl  December  15.  19*^8 
DATES:  Etit'ctn-p  Dote  .\ugust  ".  20(10. 

Appiicaliility  D:itf  The  F.-\R.  as 
amended  bv  this  rule,  is  applicable  to 
solicitations  issued  on  or  after  .\ui;ust  7. 
2000. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
FAR  Secretariat.  Room  4035.  GS 


36022  Federal  Register / Vol.  65,  No.  109 /Tuesday,  June  6,  2000 /Rules  and  Regulations 


Federal  Register/ Vol.  65,  No.  109 /Tuesday,  June  6,  2000 /Rules  and  Regulations 


36023 


Building,  Washrngtoii,  DC.  2040.S.  (202) 
501—4755,  for  information  pertaining  to 
status  or  publication  schedules.  For 
clarification  of  content,  contact  Ms. 
Linda  K.  Nelson.  Procurement  Analyst, 
at  (?02)  501-1900.  Plea.se  cite  FAC.  97- 
18,  FARca.se  199^615, 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

The  intent  of  the  update  was  to  align 
the  FAR  text  with  the  revised  NARA 
Schedule  '.i. 

The  rule — 

•  Amends  FAR  4.70.5-2  and  revises 
4.805  to  align  the  text  with  the  new 
NARA  .Schedule  3: 

•  Revises  and  rearranges  the  table  at 
FAR  4.805(b)  to  group  similar  types  of 
contract  instruments  together  [e.g.. 
construction  ccmtracts  and  related  case 
files,  and  unsucc:essful  offers  and 
proposals);  and 

•  Reorganizes  and  revises  the  FAR 
text  for  ease  of  use.  The  rule  is  written 
using  plain  language  in  accordance  with 
the  White  House  memorandum,  Plain 
Language  in  Government  Writing,  dated 
lune  1,  1999. 

This  rule  was  not  subject  to  Office  of 
Management  and  Budget  review  under 
.Section  6(b)  of  Executive  Order  12866, 
Regulatory  Planning  and  Review,  dated 
September  30,  1993,  This  rule  is  not  a 
major  rule  under  5  U.S.d.  804. 

B.  Regulatory  Flexibility  Act 

The  final  ruU-  does  not  constitute  a 
significant  FAR  revision  within  the 
meaning  of  FAR  1.501  and  Public  Law 
98—577,  and  publication  for  public 
comments  is  not  recjuired   However,  the 
C]()unc:ils  will  consider  comments  from 
small  entities  concerning  the  affected 
FAR  subpart  in  accordance  with  5 
U.S.r.  610.  Interested  parties  must 
submit  such  comments  separately  and 
should  cite  5  U.S.t;.  601,  ft  ,s«/  (FAC 
97-18.  FAR  c:asf  1999-615).  in 
corresponilence 

C.  Paperwork  Reduction  Act 

The  Paperwork  Keduc  tioii  .Xi  t  dnt-s 
unt  cipplv  because  the  i  han^cs  tn  thr 
F.\K  (in  not  impose  inform. itKni 
(,(j11('(  tion  rfijiiirciiicnts  th.it  rcquirt'  the 
approv.il  (j^the  ()fn(  c  ot  M-inagt-mcnt 
and  Budget  under  44  l    SC  ,150 1,  rt 
st-q. 

List  of  Subjects  in  48  CFR  Part  4 

(lovernment  prix  uremeiit 

D.il.'.i    M.i\  ZU   J{)(M) 
Kilward  C.  I.iicb. 

Ihri'i  tiT,  Fi'iirriil  ,\i  (^o/vifin/i  Palii  \  Dn  ;\/o/i 

Therefore,  DoD.  CSA.  and  NASA 
amend  48  (]FR  part  4  <is  set  forth  below 


PART  4— ADMINISTRATIVE  MATTERS 

1   The  authority  citation  for  48  CFR 
part  4  continues  to  read  as  follows: 

.Authority:  40  I '  SC.  486(c).  10  I  .S.C. 
(  h,i[)t«r  1.17.  rtnd  42  U.S.C.  2473(c) 

2.  Amend  section  4.705-2  by  revising 
the  section  heading  and  paragraph  (a)  to 
read  as  follows: 

4.705-2    Construction  contracts  pay 
administration  records. 

(a)  Payroll  sheets,  registers,  or  their 
equivalent,  of  salaries  and  wages  paid  to 
individual  employees  for  each  pavToll 
period;  change  slips;  and  tax 
withholding  statements:  Retain  3  years 
after  completion  of  contract,  unless 
contract  performance  is  the  subject  of 
enforcement  action. 
***** 

3.  Revise  section  4.800  to  read  as 
follows: 

4.800    Scop*  of  sut)part. 

This  subpart  prescribes  requirements 
for  establishing,  maintaining,  and 
disposing  of  contract  files. 

4.  Revise  section  4.805  to  read  as 
follows: 

4.805    Storage,  handling,  and  disposal  of 
contract  files. 

(a)  Agencies  must  prescribe 
procedures  for  the  handling,  storing, 
and  disposing  of  contract  files.  These 
procedures  must  take  into  account 
documents  held  in  all  types  of  media, 
including  microfilm  and  various 
electronic  media.  Agencies  may  change 
the  original  medium  to  facilitate  storage 
as  long  as  the  requirements  of  Part  4, 
law.  and  other  regulations  are  satisfied. 
The  process  used  to  create  and  store 
records  must  record  and  reproduce  the 
original  do«:ument.  including  signatures 
and  other  written  and  graphic  images 
completelv,  accurately,  and  clearlv.  Data 
transfer,  storage,  and  retrieval 
procedures  must  protect  the  original 
data  from  alteration.  L'nless  law  or  other 
rey>uidtions  reciuire  signed  originals  to 
h»'  ke[)t.  they  ma\'  be  destroyed  after  the 
responsible  agency  official  verifies  that 
record  ((ipies  on  alternate  media  and 
copies  reproduced  from  the  record  copy 
are  af;curate.  complete,  and  clear 
representations  of  the  originals.  ,\gency 
procedures  for  t:t)ntract  fde  disposal 
must  include  provisions  that  the 
documents  specified  in  paragraph  (b)  of 
this  st>cti{)n  may  not  be  destroyed  before 
the  times  indicated,  and  may  b«' 
retained  longer  if  the  responsible  agency 
()ffic;ial  determines  that  the  files  have 
future  value  to  the  tiovemment  When 


original  documents  have  been  converted 
to  alternate  media  for  storage,  the 
requirements  in  paragraph  (b)  of  this 
section  also  apply  to  the  record  copies 
in  the  alternate  media. 

fb)  If  administrative  records  are  mixed 
with  program  records  and  cannot  be 
economically  segregated,  the  entire  file 
should  be  kept  for  the  period  of  time 
approved  for  the  program  records. 
Similarly,  if  documents  described  in  the 
following  table  are  part  of  a  subject  or 
case  file  that  documents  activities  that 
are  not  described  in  the  table,  they 
should  be  treated  in  the  same  manner  as 
the  files  of  which  they  are  a  part.  The 
retention  periods  for  acquisitions  at  or 
below  the  simplified  acquisition 
threshold  also  apply  to  acquisitions 
conducted  prior  to  July  3,  1995,  that 
used  small  purchase  procedures.  The 
retention  periods  for  acquisitions  above 
the  simplified  acquisition  threshold  also 
apply  to  acquisitions  conducted  prior  to 
July  3,  1995,  that  used  other  than  small 
purchase  procedures. 


Document 


Retention  penod 


( 1 )  Records  per- 
taining to  Contract 
Disputes  Act  ac- 
tions 


6  years  and  3  months 
after  final  action  or 
decision  for  files 
created  pnor  to  Oc- 
tober 1,  1979  1 
year  after  final  ac- 
tion or  decision  for 
files  created  on  or 
after  OctotJer  1 , 
1979. 


(2)  Contracts  (and  re- 
lated records  or 
documents,  includ- 
ing successful  pro- 
posals) exceeding 
ttie  simplified  acqui- 
sition threshold  for 
other  than  con- 
struction 


6  years  and  3  months 
after  final  payment. 


(3)  Contracts  (and  re- 
lated records  or 
documents,  includ- 
ing successful  pro- 
posals) at  or  t)elow 
the  simplified  acqui- 
sition threshold  for 
other  than  con- 
struction 


3  years  after  final 
payment 


(4)  Construction  con- 
tracts 
(I)  Above  $2,000 


6  years  and  3  months 
after  final  payment. 


(ii)  $2.(X>0  or  less     3  years  after  final 
payment 


Document 


Retention  period 


(Ml)  Related 
records  or  doc- 
uments, includ- 
ing successful 
proposals,  ex- 
cept for  con- 
tractor's pay- 
rolls (see 
(b)(4)(iv)) 


Same  as  contract  file 


(iv)  Contractor's 
payrolls  sub- 
mitted in  ac- 
cordance with 
Department  of 
Latxjr  regula- 
tions, with  re- 
lated certifi- 
cations, anti- 
kickback  affida- 
vits, and  other 
related  papers 


3  years  after  contract 
completion  unless 
contract  perform- 
ance IS  the  subject 
of  an  enforcement 
action  on  that  date 


(5)  Solicited  and  un- 
solicited unsuc- 
cessful offers, 
quotations,  bids, 
and  proposals 
(i)  Relating  to 
contracts 
above  the  sim- 
plified acquisi- 
tion threshold 


If  filed  separately 
from  contract  file, 
until  contract  is 
completed.  Other- 
wise, the  same  as 
related  contract  file. 


(ii)  Relating  to 
contracts  at  or 
below  the  sim- 
plified acquisi- 
tion threshold. 


1  year  after  date  of 
award  or  until  final 
payment,  which- 
ever IS  later. 


(6)  Files  tor  canceled 
solicitations. 


5  years  after  can- 
cellation. 


(7)  Other  copies  of 
procurement  file 
records  used  by 
component  ele- 
ments of  a  con- 
tracting office  for 
administrative  pur- 
poses. 

(8)  Documents  per- 
taining generally  to 
the  contractor  as 
descnb)ed  at 
4801(c)(3) 


Upon  termination  or 
completion. 


Until  superseded  or 
obsolete 


(9)  Data  submitted  to 
the  Federal  Pro- 
curement Data  Sys- 
tem (FPDS).  Elec- 
tronic data  file 
maintained  by  fiscal 
year,  containing  un- 
classified records  of 
all  procurements 
other  than  sim- 
plified acquisitions, 
and  information  re- 
quired under  4  601 


5  years  after  sub- 
mittal to  FPDS 


Document 


Retention  period 


(10)  Investigations, 
cases  pending  or  in 
litigation  (including 
protests),  or  similar 
matters 


Until  final  clearance 
or  settlement,  or  if 
related  to  a  docu- 
ment identified  in 
(b)(1)-(9),  for  the 
retention  period 
specified  for  the  re- 
lated document, 
whichever  is  later 


|FK  Di)(  ,  ()()-i:i820  Fili'd  6-1-UU;  4:0(1  pm| 
BILLING  CODE  6e20-EP-P 

DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  8  and  38 

[FAC  97-18;  FAR  Case  1998-609  (98-609): 
Item  V] 

PIN  9000-AI48 

Federal  Acquisition  Regulation; 
Federal  Supply  Schedules  Small 
Business  Opportunities 

AGENCIES:  Department  of  Defense  (DoD). 
General  Services  Administration  (GSA). 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Final  rule. 

SUMMARY:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council 
(Councils)  have  agreed  on  a  final  rule 
amending  the  Federal  Acquisition 
Regulation  (FAR)  to  enhance  the 
participation  of  small  business  concerns 
under  the  Federal  Supply  Schedules 
(FSS)  program. 
DATES:  Effective  Date:  August  7.  2000. 

Applicability  Date:  The  FAR,  as 
amended  by  this  rule,  is  applicable  to 
solicitations  issued  on  or  after  August  7. 
2000. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
FAR  Secretariat,  Room  4035.  OS 
Building.  Washington.  DC.  20405.  (202) 
501—4755,  for  information  pertaining  to 
status  or  publication  schedules.  For 
clarification  of  content,  contact  Ms. 
Linda  Nelson,  Procurement  Analyst,  at 
(202)  501-1900.  Please  cite  FAC  97-18. 
FAR  case  1998-609. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

The  rule — 

•  Amends  FAR  subpart  8.4  to 
encourage  ordering  offices  to  consider 
the  availability  of  small  business 


concerns  under  the  schedule  and 
encourages  ordering  offices  to  consider 
small  businesses  when  conducting 
evaluations  before  placing  an  order; 

•  Amends  FAR  Part  38  to  reaffirm 
that  the  General  Services 
Administration  and  agencies  delegated 
the  authority  to  establish  a  Federal 
Supply  Schedule  must  comph  with  all 
statutory  and  regulatory  requirements 
before  a  solicitation  is  issued:  and 

•  Revises  the  FSS  guidance  in 
accordance  with  the  plain  language 
guidelines  in  a  White  House 
memorandum.  Plain  Language  in 
Government  Writing,  dated  [une  1, 
1998. 

DoD.  GSA.  and  NASA  published  a 
proposed  rule  in  the  Federal  Register  on 
September  14.  1999  (64  FR  49948) 
Thirty-two  respondents  submitted 
public  comments.  We  considered  all 
comments  and  con\erted  the  proposed 
rule  to  a  final  rule  with  minor  changes. 

This  rule  was  not  subject  to  Office  of 
Management  and  Budget  re\iew  under 
Section  6(b)  of  Executive  Order  12866. 
Regulatory  Planning  and  Review,  dated 
September  30.  1993.  This  rule  is  not  a 
major  rule  under  5  U.S.C.  804. 

B.  Regulatory  Flexibility  Act 

The  Councils  prepared  a  Final 
Regulatory  Flexibility  Analysis  (FRFAi 
consistent  with  5  U.S.C.  604.  Because 
this  rule  may  impact  small  businesses. 
we  are  providing  the  FRFA  in  its 
entirety  as  follows: 

This  Final  Regulatory  Flexibilit\  .Analysis 
has  bei^n  prepared  t:Qnsistent  with  the  <  riteria 
stated  in  5  I'.S.C.  f)04, 

1,  Stcitemt^nt  ot  ncfd  lor.  und  (ihii'itivps  of. 
thi'  rule 

Thv.  purpose  of  this  rulf  is  to  promote  the 
growth  of  Federal  procurement  sales 
opportunilies  tor  small  business  concerns 
under  the  P'ederal  Supph  Schedules.  The 
rule  amends  F.-\K  Subparts  8.4  and  .38  1  to 
em  nurage  ordering  offic  es  to  consider  small 
business  i  oncerns,  ii  available,  w  hen 
cnnduc  ting  evaluations  before  pla^  mp  an 
order.  The  rule  also  rei  ognizes  the  re;  enl 
(  hange  made  bv  the  Small  Business 
.Administration  requiring  inclusion  ol 
Federal  Supply  Schedule  orders  in  agencies' 
small  business  goals.  Effective  fisc:al  year 
]9')9.  agenc;ies  must  include  the  dollar  \'alue 
of  orders  expei  ted  to  be  plac:ed  against  the 
General  Serxices  .Xdministralion's  (CiS.-^) 
fecieral  Sup|)h  Ser\  ice  (FSSI  Schedules  and 
report  ac  i  omplishments  against  those  goals 

2.  Summan  ot  significant  jssup.s  raised  In 
//le  publu  rommfnis  in  rt'sponsi'  to  the 
Initial  Regulator}'  FIf'xibility  Analysis  iIRFAi. 
a  summan'  of  the  assessment  of  the  agency 
ot  such  issues,  and  a  statement  ol  an\ 

I  hanges  made  in  the  proposed  rule  as  a 
result  of  such  comments. 

We  rec:ei\ed  one  public  c:omment  that 
specifically  addressed  the  Initial  Regulator) 
Fle\ibilit\'  .Analysis.  The  publu  comment 
exjiressed  i  oncerns  that  the  data  presented 
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did  not  rid«juatt?l\  dft.iil  the  irnpac  I  Ihn  riilo 
will  havi>  on  smrfll  luIsm^•ss  com  »'rn.s. 
SpecificHllv.  lilt'  lespdmiciil  st<itt'd  lli.il 
rfllhoiigh  vvt'll  rt'prt'siTilfd  in  the  ft^dt-r.i! 
.Suppiv  .S(.h('dul(i  pnigniiii,  sni<ill  Fudrr.il 
Supplv  ,S(  lii'duli'  (  oiitriic  tors  (  miiiioI 
culwjudtpiv  I  oiiipcli'  Willi  l,irni'  Kfdnral 
Supplv  .Schiuiulc  I  onlrai  tors  In  respdnse.  il 
is  importani  to  iidtf  Itial  while  sales  uiuier 
the  projjram  havt;  iiicreascd  lo  large 
Ijusinesses.  sales  lo  small  businesses  have 
increased  as  well    The  Federal  Suppiv 
.Schedule  program  re(ogni/.es  thai  in  (ertain 
instances  small  business  may  not  have  the 
(  apabilit\  to  meet  some  retiuirements  of 
Federal  agent  ies.  However,  tht;  program 
permits  schedule  <  ontrai  tors  lo  team  with 
other  s(  hedule  i  onlraitors  lo  pros  ide  a 
solution  to  meet  ageni  v  neetls   /\  le.im  (an 
bt*  any  combination  ol  large  and  small 
businesses.  Therefore,  small  businesses  can 
compete  against  large  businesses  bv  forming 
teams  th<it  (an  provide  supplies  and  services 
l.iilored  to  iiddress  agency  needs    The  hederal 
.Supply  .S<  htrdules  program  is  one  of  itie  most 
suicessful  (icnernmenl  proi  uremeni 
[irograms:  a  program  where  sm.dl  businesses 
(an  experieiu  e  i  ontinuous  growth. 

We  did  nut  change  the  rule  as  a  result  of 
the  comment.  The  ruh^  encourages  ordering 
offices  to  consider  the  availability  of  small 
business  concerns  under  the  si  hedule  when 
(  ondui  ling  evaluations  titdore  placing  ,\i\ 
order    The  preference  for  awarding  an  order 
lo  a  small  business  "when  two  or  more  items 
al  the  same  delivered  pru  e"  will  continue  to 
apply    This  final  rule  is  intended  to  be 
beneficial  bv  expanding  small  business 
consideration  under  Federal  Supplv 
S(  hedule  orders. 

.),  Di'sihption  of.  and  (111  rstimntt'  ul  thf 
niimhcr  of.  small  cntitii's  to  nhnh  thf  rule 
v\iH  npph  {jr  ij;i  fxpluiuition  of  nhv  no  surli 
rstimatf  /s  availiililr 

I'his  rule  will  apply  to  all  small  business 
(  oiuerns  under  the  Federal  .Supply 
.S(  heiiules  program   .Mthough  the  rule 
pertains  lo  internal  GovernmenI  procedures. 
It  is  intended  lo  increase  the  number  of 
orders  for  supplies  and  services  placed  by  the 
(lovernment  with  small  business  concerns. 
Based  on  ".Small  Husiness  'Vit<d  Statistics  " 
found  on  .SB.\'s  homepage  (tvwn  fha  ijov/ 
(ihoutshci  ).  SB.'\  estimated  that  there  are 
approximately  2  i  milimn  sm.ill  luisinesses  in 
the  I  initeil  Slates  lb, it  provide  47  pen  eiil  of 
all  sales  in  the  country   l!l(Mrl\ ,  not  all  of  ihe 
businesses  that  are  considered  small  seek  to 
partii  ipate  in  the  Federal  Supjilv  St  hedules 
program   However,  acconling  to  fiscal  year 
l'(<)<)  slatistit  al  data  maintaiiiiHi  bv  t;S.\'s 
Ft'deral  Supply  .Servit  e.  small  Inisiiiess 
(  OIK  ems  hold  ."i.7()ri  n.ilioiial  si  ope  si  hedule 
(  onlracts  out  of  a  total  population  ot  7.4  )  I 
nalHinal  st  opt!  st  hedule  i  onlrat  Is    Thus 
approximately  77  peri  eiil  ol  the  si  hedule 
(  onlr.K  tors  are  small  business  i  tint  ems   In 
fist  al  year  1M'I<).  small  business  st  hedule 
(  onlrat  lors  ret  eivetl  .ipproximalelv  S.i.2 
billion  or   1 1  pert  enl  of  lolal  st  betlule  sales 
I'his  exi  eeds  the  i  iirrenl  (itnernmeiitwide 
small  business  goal    During  fistal  ve.ir  I'htH. 
4, '>()()  small  businesses  held  i  onlrat  Is  mil  of 
a  lolal  of  7  ()()()  n.itional  si  ope  si  hi'diile 
1  onlrat  Is  Sm.ill  business  s.iles  in  1'l<tH  wert; 
.S2   1  billion  or   M  jien  enl  of  total  st  hedule 


sales.  Between  fiscal  vear  1998  and  fiscal 
year  !')'m.  the  numf)er  of  small  businesses 
holding  FS.S  (  onlracts  inireased  6  percent 
and  small  busines.s  sales  increased  28 
percent    The  int  reased  sales  to  small 
businesses  total  almost  '  <  of  a  billion  dollars. 
SH.\  reports  that  in  1<)<)8  Ihe  small  business 
share  of  all  Federal  (irime  t  onlrat  I  tiollars 
tiropped  to  20.6  pen  enl.  Cliearlv.  small 
businesses  are  receiving  a  greater  market 
share  under  the  st  hedult^s 

The  f  ieneral  .Servit  es  Administration 
(CS.M  has  ratlii.allv  restrut  lured  the 
st  hedules  program  over  the  past  4  years  CiSA 
has  streamlint'tl  both  t;onlrat  ling  antl 
ordering  prot  esses  for  industry  and  for 
(iovernmeni  users  of  the  program    The 
I  hanges  maiie  to  the  program  over  the  last  4 
years  provide  small  business  ventlors  easy 
access  to  the  Federal  i  timmunitv  and  provide 
users  with  streamlined  procedures.  The  pro- 
t  t^dures  give  small  business  contratlors  tfie 
opportunity  to  fairly  compelt-  within  the 
broader  universe  of  sthetiule  t  onlrat  tors 
These  (hanges  ensure  that  ordering  at  tivities 
ha\e  the  broaii  ifist  relion.  anti  efft^t  live  ami 
llexible  business  solutions,  to  meet  agency 
rtujuirements.  The  rule  also  supports 
t:ontiniieii  int  reases  in  small  business  sales. 

4.  Dcscnplion  of  thr  profi-vtcd  reporting, 
recordkff'ping,  and  other  (  omplmncf 
rvquiri'mfnts  of  the  rule,  including  an 
rstinuilf  of  the  classps  of  small  entitit's  i\hicb 
will  hr  suhirrt  lo  tliv  n'quirfnwnt  and  ttir 
tvpr  of  proffssionni  skills  nfcpssan'  for 
pri'fuiration  ol  Ihf  report  or  reiord 

There  are  no  projet  ted  reporting. 
rtM.ordkeeping.  or  other  tompliance 
ret|iiirements 

'i   Pesi  nption  of  the  steps  the  agency  has 
taken  to  mtnimi/.e  the  significant  ei  onomic 
impact  on  small  entities  consistent  ivith  the 
stated  ob/ectives  of  applicable  statutes, 
including  a  statement  of  the  factual,  policy, 
and  legal  reasons  for  sele(  ting  the  alternative 
adopted  in  the  final  rule  and  ii  hy  ea(  h  one 
ol  the  other  signifii  ant  alternatives  to  the  rule 
<  onsidered  by  the  agrni  v  v\hich  affect  the 
impact  on  small  entities  was  refected. 

VVe  lonsidered  various  alternative 
approat  hes.  as  well  as  the  adverse  and 
bentrfitial  impacts  upon  large  businesses, 
small  business,  ami  Ihe  CJmernmenl   One 
.ilternalivt!  that  we  c  onsitiered  was  to  apply 
small  business  sel-asides  to  the  F'.SS  ordering 
process,  ini  luding  mandatorv  applit  ation  of 
the  rule  of  two  for  orders  at  certain  dollar 
thresholds.  .-Xnother  alternative  we 
(  onsidered  was  to  allow  agent  ies,  at  their 
discretion,  lo  limit  t  onsideration  of  schedule 
ortiers  lo  small  business  com  erns   .\  third 
allernalive  we  (  tinsitlereti  was  lo  set-asitie  a 
signifii.int  number  of  Fetieral  .Supply 
Si  hetliiles  tor  small  businesses  b\  applying 
the  rule  of  two   However,  t  onlrat  ting  officers 
iintler  llie  FS.S  program  already  issue 
solit  itatitms  ihat  i  omplv  with  Ihe  re- 
tpiirements  of  F.\K  Parts  ,t.  (i.  and  19. 
Uelernunations  regarding  small  business  set- 
asides  are  made  iluring  aiipilsition  planning 
antl  solii  llation  preparation    .Ml  si  hedule 
soil!  il.itions  mus|  be  re\it!wet)  by  tht;  .Small 
Business  .Xtiministration  Prot  urement  (Center 
Kepresentatne  (K"K)  l)ef()re  issuance   For  the 
riMsims  proviiieti,  we  i  tinsidered  these 
, litem. ilives  inappropriate  for  atioption 


We  determined  that  the  alternatives  offered 
by  respondents  lo  the  proposed  rule  would 
be  detrimental  to  the  effectiveness  antl 
flexibility  of  the  st  hedules  program.  VVe  are 
ttinverting  the  proposed  rule  to  a  final  rule 
bet:ause  it  enhani  es  the  partii  ipation  of  small 
business  in  Ihe  Federal  Supply  Schedules 
program  and  pro\  ides  a  mechanism  to 
increase  Ihe  sales  to  small  business  under  the 
F.SS  program 

The  rule  em  ourages  ordering  offices  to 
tonsider  the  availability  of  small  business 
t:oncerns  under  the  st  hedule  and  when 
t  onducting  evaluations  before  placing  an 
order.  We  expect  sales  lo  small  businesses 
under  the  Federal  .Supply  Schedules  lo 
increase  because  agencies  are  encourageti  to 
include  small  business  when  conducting 
evalualitins  for  an  ortler  and  because  agencies 
mav  credit  small  business  schedule  orders 
towards  agency  small  business  goals.  The 
rule  also  ensures  that  all  setlors  of  Ihe 
economy  may  (>ar1it  ipale  in  the  Federal 
.Supply  Sihetiules  program,  .^fter  we  publish 
Ihe  final  rule,  we  will  track  sales  to  verif\'  if 
this  rule  has  a  positive  impact  un  small 
business. 

The  V.\R  Secretariat  has  submitted  a  copy 
of  the  FKF.\  to  the  Chief  Counsel  for 
.Advocat  y  of  the  Small  Business 
.administration. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Redui  lion  Act  does  not 
apply  because  the  changes  lo  the  FAR  do  not 
impose  information  collection  requirements 
that  retjuire  the  approval  of  Ihe  Office  of 
Management  and  Budget  under  44  L'.S.C. 
3.501,  et  seq. 

List  of  Subjects  in  48  CFR  parts  8  and 
38 

Government  procurement. 
Dated;  Mav  26.  2000. 
Edward  C.  Loeb, 

Director.  Federal  Acquisition  Pollcv  Division. 

Therefore,  DoD.  GSA.  and  NASA 
amend  48  CFR  parts  8  and  38  as  set 
forth  below: 

1.  The  authority  citation  for  48  CFR 
parts  8  and  38  continues  to  read  as 
follows: 

Authority:  40  L  .S.C.  486(c):  10  U.S.C. 
(  hapter  i:i7:  and  42  U.S.C.  2473(c). 

PART  8— REQUIRED  SOURCES  OF 
SUPPLIES  AND  SERVICES 

2.  Revise  section  8.402  to  read  as 
follows: 

8.402    Applicability. 

Procedures  in  this  subpart  apply  to 
orders  placed  against  Federal  Supply 
Schedules.  Occasionally.  GSA  may 
establish  special  ordering  procedures. 
The  affected  Federal  Supply  Schedules 
will  outline  these  procedures. 

3.  In  section  8.404— 

a.  Revise  paragraph  (a); 


b.  Remove  from  paragraph  (b)(1) 
"Ordering  Offices  can  place"  and  add 
"Place"  in  its  place; 

c.  Revise  the  introductory  text  of 
paragraph  (b)(2): 

d.  Kevise  paragraph  (b)(2)(i): 

e.  Remove  from  the  last  sentence  of 
the  introductory'  text  of  paragraph  (b)(3) 
".  ordering  offices  shall"; 

f.  Revise  paragraph  (b)(3)(i); 

g.  Revise  the  iirsf  sentence  in 
paragraph  (b)(3)(iii);  and 

h.  Revise  paragraphs  (b)(4).  (b)(5).  and 
(b)(6)  to  read  as  follows: 

8.404    Using  schedules. 

(a)  General.  Parts  13  and  19  do  not 
apply  to  orders  placed  against  Federal 
Supplv  Schedules,  except  for  the 
provision  at  13.303-2(c)(3).  Orders 
placed  against  a  Multiple  Award 
Schedule  (MAS),  using  the  procedures 
in  this  subpart,  are  considered  to  be 
issued  using  full  and  open  competition 
(see  6.102(d)(3)),  Therefore,  ordering 
offices  need  not  seek  further 
competition,  synopsize  the  requirement, 
make  a  separate  determination  of  fair 
and  reasonable  pricing,  or  consider 
small  business  programs.  GSA  has 
already  determined  the  prices  of  items 
under  schedule  contracts  to  be  fair  and 
reasonable.  By  placing  an  order  against 
a  schedule  using  the  procedures  in  this 
section,  the  ordering  office  has 
concluded  that  the  order  represents  the 
best  value  and  results  in  the  lowest 
overall  cost  alternative  (considering 
price,  special  features,  administrative 
costs,  etc.)  to  meet  the  Government's 
needs. 

(b)  *  *  * 

(2)  Orders  exceeding  the  micro- 
purchase  threshold  but  not  exceeding 
the  maximum  order  threshold.  Place 
orders  with  the  schedule  contractor  that 
can  provide  the  supply  or  service  that 
represents  the  best  value.  Before  placing 
an  order,  consider  reasonably  available 
information  about  the  supply  or  service 
offered  under  MAS  contracts  by  using 
the  "GSA  Advantage!"  on-line  shopping 
service,  or  by  reviewing  the  catalogs  or 
pricelists  of  at  least  three  schedule 
contractors  (see  8.404(b)(6)).  Select  the 
delivery  and  other  options  available 
under  the  schedule  that  meet  the 
agency's  needs.  When  selecting  the 
supply  or  service  representing  the  best 
value,  the  ordering  office  may 
consider — 

(i)  Special  features  of  the  supply  or 
service  required  for  effective  program 
performance; 
***** 

(3)*  *  * 

(i)  Review  additional  schedule 
contractors'  catalogs  or  pricelists.  or  use 
the  "GSA  Advantage!"  on-line  shopping 
service; 


(iii)  After  seeking  price  reductions, 
place  the  order  with  the  schedule 
contractor  that  provides  the  best  value 
and  results  in  the  lowest  overall  cost 
alternative  (see  8.404(a)),  *  *  * 

(4)  Blanket  purchase  agreements 
IBPAs).  Agencies  may  establish  BPAs 
(see  13,303-2(c)(3))  when  following  the 
ordering  procedures  in  this  subpart.  All 
schedule  contracts  contain  BPA 
provisions.  Ordering  offices  may  use 
BPAs  to  establish  accounts  with 
contractors  to  fill  recurring 
requirements.  BPAs  should  address 
ordering  frequency,  invoicing, 
discounts,  and  delivery-  locations  and 
times. 

(5)  Price  reductions.  In  addition  to  the 
circumstances  in  paragraph  (b)(3)  of  this 
section,  there  may  be  other  reasons  to 
request  a  price  reduction.  For  example, 
seek  a  price  reduction  when  the  supply 
or  ser\'ice  is  available  elsewhere  at  a 
lower  price  or  when  establishing  a  BPA 
to  fill  recurring  requirements.  The 
potential  volume  of  orders  under  BPAs, 
regardless  of  the  size  of  the  individual 
order,  offer  the  opportunity  to  secure 
greater  discounts.  Schedule  contractors 
are  not  required  to  pass  on  to  all 
schedule  users  a  price  reduction 
extended  only  to  an  individual  agency 
for  a  specific  order, 

(6)  Small  business.  When  conducting 
evaluations  and  before  placing  an  order, 
consider  including,  if  available,  one  or 
more  small,  women-owned  small,  and/ 
or  small  disadvantaged  business 
schedule  contractor(s).  Orders  placed 
against  the  schedules  may  be  credited 
toward  the  ordering  agency's  small 
business  goals.  For  orders  exceeding  the 
micro-purchase  threshold,  ordering 
offices  should  give  preference  to  the 
items  of  small  business  concerns  when 
two  or  more  items  at  the  same  delivered 
price  will  satisfy  the  requirement. 


PART  38— FEDERAL  SUPPLY 
SCHEDULE  CONTRACTING 

4.  Revise  section  38.101  to  read  as 
follows: 

38.101     General. 

(a)  The  Federal  Supply  Schedule 
program,  pursuant  to  41  U.S.C. 
259(b)(3)(A).  provides  Federal  agencies 
with  a  simplified  process  of  acquiring 
commonly  used  supplies  and  services  in 
varying  quantities  while  obtaining 
volume  discounts.  Indefinite-delivery 
contracts  (including  requirements 
contracts)  are  awarded  using 
competitive  procedures  to  commercial 
firms.  The  firms  provide  supplies  and 
services  at  stated  prices  for  given 
periods  of  time,  for  deliver\'  within  a 
stated  geographic  area  such  as  the  48 


contiguous  states,  the  District  of 
Columbia.  Alaska.  Hawaii,  and  overseas. 
The  schedule  contracting  office  issues 
Federal  Supply  Schedules  that  contain 
information  needed  for  placing  orders. 

(b)  Each  schedule  identifies  agencies 
that  are  required  to  use  the  contracts  as 
primary  sources  of  supply. 

(c)  Federal  agencies  not  identified  in 
the  schedules  as  mandatory  users  may 
issue  orders  under  the  schedules. 
Contractors  are  encouraged  to  accept  the 
orders. 

(d)  Although  G.SA  awards  most 
Federal  Supply  Schedule  contracts,  it 
may  authorize  other  agencies  to  award 
schedule  contracts  and  publish 
schedules.  For  example,  the  Department 
of  Veterans  Affairs  awards  schedule 
contracts  for  certain  medical  and 
nonperishable  subsistence  items. 

(e)  When  establishing  Federal  Supply 
Schedules.  GSA.  or  an  agency  delegated 
that  authority,  is  responsible  for 
complying  with  all  applicable  statutory 
and  regulatory  requirements  (p.^..  Parts 
5,  6,  and  19).  The  requirements  of  Parts 
5,  6.  and  19  apply  at  the  acquisition 
planning  stage  prior  to  issuing  the 
schedule  solicitation  and  do  not  apply 
to  orders  and  BPAs  placed  under 
resulting  schedule  contracts  (see  8.404). 

|FR  Dm  .  00-l:?H21  Filed  (.-1-00:  4:00  pm] 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  25  and  52 

[FAC  97-18;  FAR  Case  2000-004:  Item  VI] 
RIN  9000-AI78 

Federal  Acquisition  Regulation;  Trade 
Agreements  Thresholds 

AGENCIES:  Department  of  Defense  (DoD). 
General  Services  Administration  (GSA). 
and  National  Aeronautics  and  Space 
Administration  (NASA). 

ACTION:  Final  rule. 


summary:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council 
(Councils)  have  agreed  on  a  final  rule 
amending  the  Federal  Acquisition 
Regulation  (FAR)  to  implement  new- 
dollar  thresholds  for  application  of  the 
Trade  Agreements  Act  (TAA)  and  North 
American  Free  Trade  Agreement 
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(NAFTA),  as  puMish.'ci  hv  Ihf  US 
Tradi"  Rcprfsfnl.itivi'  in  thf  Federal 
Register  dt  (if)  FK  17  !)_'.  Man  h  U. 
2000 

DATES:  Eth'ctivr  Diltr   |uiic  (..  2000. 

Applicabilitv  Ihitf  T\w  F.\K.  as 
ain»!iult'(i  h\  this  riiU'.  is  applicable  to 
solicitatmns  issiuui  on  or  aftiT  |iin»'  6. 
2000 

FOR  FURTHER  INFORMATION  CONTACT:  The 

FAR  .Sfcrtitariat.  Room  AO:\r-,.  C,S 
Building,  VVashinj^ton.  DC.  2040.S.  (202) 
5()l-47,Sfi,  for  iiifornialion  ptTtainins  to 
status  or  publication  s(  ht'diilt's   For 
cKinfuatioii  of  (  ontcnt.  ( iint.K  t  Mr  Paul 
I.infit'ld.  F'rocurcmt'nt  .Xnaivst,  at  (202) 
SOl-1757.  i'lcast'citf  FAC 'J7-1H.  FAR 
cast'  2000-004 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

This  final  rule  .iincniis  F,-\R  Subparts 
25  2.  2.'j  4.  2.')  ti.  and  2.')  1  1  to  unplcniful 
lU'w  dolhir  thresholds  for  a[)pli(  <ition  ol 
thf  Tradt'  AKrt'«'fn<'nts  .\l\  (T.\.\)  and 
North  .Anicric  <in  Free  Trade  AjirctMUfnt 
(NAFTA),  as  pul)iished  bv  the  I :  S 
Trade  Representative  in  the  Federal 
Register  at  h.S  FR  17.1.12,  Man.h  .i\, 
2000. 

The  rule  also  .iniends  the  (  Liuses  at 
F,\R  52.22,5-1  1,  Buy  American  A<:t— 
Balance  of  Paymnnt.s  Program — 
(lonstriK  tion  Materials  under  Trade 
.X^jreenieiits,  .ind  52  225-  1  2.  N'otu  e  of 
Bu\  .Aiiieru  di\  .'\i  t — BaiaiK  e  ot 
F'avnients  Pro^r<ini  Recjuirenients — 
Construe  tion  Materials  under  Trade 
,\greeinents    This  rule  revisi's  .Mternate 
1  to  FAR  52  225-1 1.  bei  ause  the 
threshold  for  NAFr.-\  construction  is 
now  higher  than  the  threshold  for  r.\.\ 
construction,  and  adds  the 
corresponiling  alternate  to  52  225-12 

This  rule  was  not  siil)|e(  t  to  ()ffi(  e  of 
Management  .md  Budget  re\  lew  under 
StK  tion  t)(b)  of  Kxecutive  Order  12H(.t>, 
Regulatory  Planning  and  Review  ,  dated 
September  iO,  199:i.  This  rule  is  not  ,i 
major  rule  under  5  l'  S  (!  H04. 

B.  Regulatory  Flexibility  MX 

The  fin<d  rule  d(jes  not  ((institute  a 
significant  F''.\R  rexision  within  the 
meaning  of  F.\R  1.501  .iiid  Piiblii   Law 
9H-577,  and  publication  for  [nibli( 
comments  is  not  recjuired.  However,  the 
Councils  will  c  (insider  comments  froni 
small  entities  (  oik  erniiig  the  affected 
FAR  subf)<irts  25  and  52  in  accordance 
with  5  I!  S C  010.  Interested  parlies 
must  submit  such  comments  separately 
and  should  cite  5  I'  S  (i  dOl.  I't  si'(] 
(FAC;  07-lH.  F,\R  c  ase  200(M)04),  in 
c:orrespondence. 


C.  Paperwork  Reduction  Act 

The  Paperwork  Reducition  Act 
applies.  However,  the  Counc:ils' 
amendments  to  the  FAR  do  not  c  hange 
information  collection  recjuirements 
previouslv  approvc^d  bv  the  Office  of 
Maiiagemcint  and  Budget  under  44 
use.  3501.  et  srq  The  approved  OMB 
(  learances  for  thc>  affected  cdauses  are 
<t()0O-0022.  4000-0023,  4000-0024. 
900O-0025.  4000-0130.  and  9000-014] 

List  of  Subjects  in  48  CFR  Parts  25  and 
52 

(iovernment  proc  urement. 
D.ifcil    M.i\  2ti,  JDIII) 
Kdward  C..  I.H«?b. 

I hrr<  Uir.  h'ritrnil    \i  ijiiisitKHi  ['"lii  \  l)i\i'<ion 

Therefore,  DoD.  GSA.  and  NASA 
.imeiid  49  (!FR  parts  25  and  52  as  set 
forth  below 

1  rhe  authoritv  c  itation  for  4H  CFR 
parts  25  and  52  contuiues  to  read  as 
follows: 

.\ulht)rity:  40  I    S  C  ^Hh|(  1,  10  U.S.C. 
f!,i|  i.M   1  (-   ,111(1  4J  r  S  (.   24"  1|(  1 

PART  25— FOREIGN  ACQUISITION 

2  In  section  25  202.  revise  [laragrafih 
(i  )  'o  read  as  follows: 

25.202     Exceptions. 

*  •  •  *  • 

(c)  Acquisitions  u/ic/er  trinle 
iii^rfements  For  constniction  contracts 
with  an  estimated  acquisition  value  of 
,S(..HO(),00()  or  more,  see  25  403.  if  the 
ac  ((uisitnm  value  is  .$7,068,419  or  more, 
als(j  set!  25  405 

3.  In  sec  tion  25  403,  revise  paragraph 
(h)(  1 )  to  rt;a(l  as  follows: 

25.403     Trade  Agreements  Act. 

•  *  *  *  • 

(b)  Tbtvshohis  (1)  E.xcept  as  provided 
in  25  401.  the  Trad(>  Agreements  Act 
applies  to  <in  acc|uisition  for  supplies  or 
services  if  the  i>stimated  value  of  the 
ac.cjuisition  is  Si  77.000  or  more;  the 
T'radt"  Agreements  Act  applies  to  an 
accpiisition  for  (  (instruction  if  the 
estimated  \alue  of  the  accpiisition  is 
Sd.HOti.OOO  or  more  TTiese  dollar 
thrt!sh(il(ls  are  subject  to  revision  bv  the 
L'.S.  Trade  Representative 
.ip[)rii\iinatel\  everv  2  vears  (see 
K.xec  utive  Order  122B0) 


25.405     [Amended] 

4    .Xmend  section  25  405  as  follows: 

a.  In  paragraph  (a)  remove  "S53.150" 
and  adci  ".S54.372"  in  its  place; 

b.  In  paragraph  (b)  remove 
••$6,909. 5()0"  and  add   ■$7,068,419  "  in 
its  place;  and 

c.  hi  paragraph  (c)  remove   •$53,150' 
and  '$6,909,500  '  and  add  in  their 


places  "$54,372"  and  "$7,068,419  ". 
respc'Ctively. 

25.601     [Amended] 

5.  Amend  paragraph  (a)  of  section 
25,601  as  follows: 

a.  In  paragraph  (a)(1)  remove 
"$186,000  "  and  add   "$177,000"  in  its 
place; 

b  In  paragraph  {a)(2)  remove 
••$7,143,000"  and  add  '$6,806,000    in 
it.s  place;  and 

c .  In  paragraph  (a){3)(ii)  remove 
"$186,000  "  and  add  "$177,000  "  in  its 
place. 

25.1101  [Amended] 

6   Amend  section  25,1101  as  follows: 
a   In  paragraph  (b)(l){i)  remove 

•■$186, 000"  and  add   "$177,000"'  in  its 

plac:e; 

b.  In  paragraphs  (b)(l)(iii)  and 
(b)(2)(iii)  remove  ""$53,150"  and  add  in 
their  plac:es  ■$54,372":  and 

c .  In  paragraphs  (c)(1)  and  (d)  remove 
""$186. OOO"'  and  add  in  their  places 
"•$177,000"' 

7.  Amend  .section  25.1102  as  follows: 

a.  In  [)aragraphs  (a)  and  (c;)  rcjmove 
■•$6,909,500"'  and  add  in  their  places 
•■$6,806,000  ": 

b.  Revise  paragraph  (c:)(3);  and 

c:.  Add  paragraph  {d)(3)  to  read  as 
follows: 

25.1102  Acquisition  of  construction. 

•         *  •         •         • 

(c)  •    *    * 

(3)  For  acquisitions  valued  at 
$6,806,000  or  more,  but  less  than 
$7,068,419,  u.se  the  clause  with  its 
Alternate  I, 

***** 

(d)  *    *    • 

(3)  For  acquisitions  valued  at 
$6,806,000  or  more,  but  less  than 
$7,068,419,  use  the  clause  with  its 
Alternate  II. 

25.1103  [Amended] 

8  Amend  section  25.1103  in 
paragraphs  (c)(l)(i)  and  (c){l)(ii)(B)  by 
removing  ■$186,000"  and  adding 
"$177,000"  in  their  places. 

PART  52— SOLICITATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

9.  In  section  52.225-11,  in  the 
introductorv  paragraph  remove 
"25, 1102(c)(1)  "  and  add  ""25.1102(c)"  in 
its  place;  and  revise  Alternate  I  to  read 
as  follows; 

52.225-1 1     Buy  American  Act — Balance  of 
Payments  Program — Construction  Materials 
under  Trade  Agreements. 

***** 

AlliTniitr  1 1 lurif  JOUUl  .Xs  prcsc  nhcd  m 
25.1  102|i  11  M.  delete  the  ciefinilidns  of  'Norlh 


American  Free  Trade?  .\grepment  c  ountry  " 
and  ••North  .American  Free?  Trade  Agreement 
countrv  construction  material '•  from  the 
definitions  in  paragraph  (a)  of  the  basic, 
clause  and  substitute  the?  following 
paragraphs  (b)(])  and  (b)(2)  for  paragraphs 
(b)(1)  and  (b)|2)  of  the  basic  clause: 

(b)  Construction  matrnals.  (1)  This  clause 
implements  the  Buy  American  .Act  (41  U.S.C], 
lOa-lOd)  and  the  Balance  of  Payments 
Program  by  providing  a  preference  for 
domestic  construction  material.  In  addition, 
the  Contracting  Offic  er  has  determined  that 
the  Frade  Agreements  Art  applies  to  this 
acquisition.  Therefore,  the  Buy  American  Act 
and  Balan(  e  of  Pavmenis  Program 
restrictions  are  waived  for  designated 
(  ountrv  construction  materials 

(2)  The  Clontrac  tor  shall  use  only  domestic 
or  designated  country  construction  material 
in  performing  this  contract,  except  as 
provided  in  paragraplis  (b)(3)  and  (b)(4)  of 
this  (  laustv 

10.  In  section  52.225-12.  add 
Alternate  II  to  read  as  follows: 

52.225-12    Notice  of  Buy  American  Act/ 
Balance  of  Payments  Program 
Requirement—Construction  Materials  under 
Trade  Agreements. 

***** 

Altrrnatf  II  llunr  20(H)I  .As  prescribi^d  in 
25, 1102(d)(3).  substitute  the  following 
paragraphs  (a)  and  (d)  for  paragraphs  (a)  and 
(d)  of  the  basic  provision: 

(a)  Dffinitions  ■•Constru(  tion  material, •' 
•designated  c  ountry  construction  material. •' 
■•domesti(  construction  material,"  and 
"foreign  constniction  material,"  as  used  in 
this  provision,  are  defined  in  the  clause  of 
this  solicitation  entitled  •Buy  American 
.Act— Balance  of  Payments  Program — 
Construction  Materials  under  Trade 
Agreements'  (Federal  .Acquisition  Regulation 
(FAR)  clause  52.225-11). 

(d)  Alternate  offers.  (1)  When  an  offer 
includes  foreign  construction  materia),  other 
than  designated  country  construction 
material,  that  is  not  listed  by  the  Government 
in  this  solicitation  in  paragraph  (b)(3)  of  FAR 
clause  52.225-11.  the  offeror  also  may  submit 
an  alternate  offer  based  on  use  of  equivalent 
domestic  or  designated  country  construction 
material. 

(2)  If  an  alternate  offer  is  submitted,  the 
offeror  shall  submit  a  separate  Standard  Form 
1442  for  the  alternate  offer,  and  a  separate 
price  comparison  table  prepared  in 
accordance  with  paragraphs  (c)  and  (d)  of 
F.AR  clause  52.225-11  for  the  offer  that  is 
based  on  the  use  of  any  foreign  construc:tion 
material  for  whic;h  the  Government  has  not 
yet  determined  an  exception  applies. 

(3)  If  the  Government  determines  that  a 
particular  exception  requested  in  accordance 
with  paragraph  (c)  of  FAR  clause  52.225-1 1 
does  not  apply,  the  Government  will  evaluate 
only  those  offers  based  on  use  of  the 
equivalent  domestic  or  designated  c:ountr>' 
construction  material,  and  the  offeror  shall  be 
required  to  furnish  such  domestic  or 
designated  country  construction  material.  -An 
offer  based  on  use  of  the  foreign  c  onstruction 
material  for  which  an  exc:eption  was 
requested — 


(i)  Will  be  rejected  as  nonresponsive  if  this 
acquisition  is  conducted  by  sealed  bidding: 
or 

(ii)  May  be  accepted  if  revised  during 
negotiations. 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  25  and  52 

[FAC  97-18;  FAR  Case  199»-008;  Item  VII] 

RIN  9000-AI54 

Federal  Acquisition  Regulation; 
Restrictions  on  Acquisitions  from 
Yugoslavia  and  Afghanistan 

AGENCIES:  Department  of  Defense  (DoD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Final  rule. 


SUMMARY:  The  Civilian  Agency 
Acquisition  Council  and  the  [Defense 
Acquisition  Regulations  Council 
(Councils)  have  agreed  on  a  final  rule 
amending  the  Federal  Acquisition 
Regulation  (FAR)  to  implement  two 
Executive  orders,  as  modified  by  Office 
of  Foreign  Assets  Control  (OFAC) 
General  Licenses  Numbers  2  and  4. 
These  Executive  orders  prohibit  the 
importation  into  the  United  States  of 
any  goods  or  ser\'ices  from  Serbia 
(excluding  the  territory  of  Kosovo)  or 
the  territory  of  Afghanistan  controlled 
by  the  Taliban. 

DATES:  Effective  Date:  July  6.  2000. 
Applicability  Date:  The  FAR,  as 
amended  by  this  rule,  is  applicable  to 
solicitations  issued  on  or  after  Julv  6, 
2000. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
FAR  Secretariat,  Room  4035.  GS 
Building.  Washington,  DC.  20405.  (202) 
501-4755,  for  information  pertaining  to 
status  or  publication  schedules.  For 
clarification  of  content,  contact  Mr.  Paul 
Linfield,  Procurement  Analvst,  at  (202) 
501-1757.  Please  cite  FAC  97-18.  FAR 
case  1999-008. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

This  final  rule  amends  FAR  Subpart 
25.7,  section  25.1103,  and  the  clauses  at 
FAR  52.212-5,  Contract  Terms  and 
Conditions  Required  to  Implement 
Statutes  or  Executive  Orders — 


Commercial  Items,  FAR  52.213-4. 
Terms  and  Conditions — Simplified 
Acquisitions  (Other  Than  Commercial 
Items),  and  FAR  52.225-13.  Restrictions 
on  Foreign  Purchases,  to  implement 
Executive  Order  13121  of  April  30, 
1999.  Blocking  Property  and  Prohibiting 
Transactions  With  the  'Taliban;  and 
Executive  Order  13129  of  July  4.  1999. 
Blocking  Property  of  the  Governments 
of  the  Federal  Republic  of  Yugoslavia 
(Serbia  and  Montenegro),  the  Republic 
of  Serbia,  and  the  Republic  of 
Montenegro,  and  Prohibiting  Trade 
Transactions  Involving  the  Federal 
Republic  of  Yugoslavia  (Serbia  and 
Montenegro)  in  Response  to  the 
Situation  in  Kosovo.  These  Executive 
orders,  as  modified  by  OFAC  General 
Licenses  Numbers  2  and  4.  prohibit  the 
importation  into  the  United  States  of 
any  goods  or  services  from  Serbia 
(excluding  the  territorv'  of  Kosovo)  or 
the  territorv'  of  Afghanistan  controlled 
by  the  Taliban.  As  a  matter  of  policy, 
the  Government  does  not  generally 
acquire,  even  for  overseas  use.  supplies 
or  ser\'ices  that  cannot  be  imported 
lawfullv  into  the  United  States. 

DoD.'GSA,  and  NASA  published  a 
proposed  rule  in  the  Federal  Register  on 
December  1.  1999  (64  FR  67446).  Four 
respondents  submitted  comments.  The 
Councils  considered  all  comments  in 
the  formulation  of  this  final  rule.  This 
final  rule  differs  from  the  proposed  rule 
as  follows; 

•  Limits  the  restriction  to  Serbia 
(excluding  the  territorv'  of  Kosovo), 
rather  than  Serbia  and  Montenegro, 
based  on  OFAC  General  Licenses 
Numbers  2  and  4.  General  License  No. 
2  was  issued  by  OFAC  on  May  5.  1999. 
and  relates  to  trade  transactions  with 
Montenegro.  General  License  No.  4  was 
issued  by  OFAC  on  August  1 7.  1999. 
and  relates  to  trade  transactions 
involving  the  territorv'  of  Kosovo. 

•  Adds  an  exception  at  FAR 
25.701(a)(2)  permitting  the  contracting 
officer,  in  imusual  circumstances,  to 
acquire  for  use  outside  the  United  States 
supplies  and  services  restricted  in 
25.701(a)(1). 

This  rule  was  not  subject  to  Office  of 
Management  and  Budget  review  under 
Section  6(b)  of  Executive  Order  12866. 
Regulatory'  Planning  and  Review,  dated 
September  30.  1993.  This  rule  is  not  a 
major  rule  under  5  U.S.C.  804. 

B.  Regulatory  Flexibility  Act 

The  Department  of  Defense,  the 
General  Services  Administration,  and 
the  National  Aeronautics  and  Space 
Administration  certif\'  that  this  final 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  within  the 
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meaning  of  the  Regulatory  Flexibility 
Act,  5  U  .S  C.  601,  et  seq.,  because  it 
only  applies  to  acquisition  of  items  from 
Serbia  or  Afghanistan. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
FAR  do  not  impose  information 
collection  requirements  that  require  the 
approval  of  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501,  f?f 
seq. 

List  of  Subjects  in  48  CFR  Parts  25  and 
52 

Government  procurement. 
Dated:  Mav  26.  2(){)() 
Edward  C.  Loeb, 

Ihri'ctDr.  ht'tiiTiil  ,\i  ijiiisitinn  P(>l\(v  Dnisinn 
Therefore,  DoD,  GSA.  and  NASA 

amend  48  ('FR  parts  25  and  52  as  set 

forth  below: 

1   The  authority  citation  for  48  CFR 

parts  25  and  52  continues  to  read  as 

follows: 

Authority:  4"  l    ,S C  4Hfi((  );  U)  U.S.C. 
ch.ipler  117,  rtud  4Z\'  S  V.   247:?((  | 

PART  25— FOREIGN  ACQUISITION 

2.  Amend  section  25  701  by  revising 
paragraph  (a)  to  read  as  follows: 

25.701     Rattrlctlons. 

(a)(1)  The  (Aiverninent  generally  does 
not  acquire  supplies  or  services  that 
cannot  be  imported  lawfully  into  the 
United  States.  Therefore,  except  as 
provided  in  piu-agraph  (a)(2)  of  this 
section,  even  for  overseas  use,  agencies 
and  their  c:ontractors  and  subt:ontractors 
must  not  acquire  anv  supplies  or 
services  originating  from  sources 
within,  or  that  were  located  in  or 
transported  from  or  through 

(i)  Cuba  (31  CFR  part  515): 

(ii)  Iran  (31  CP"R  part  5B0): 

(iii)Iraq{31  CFR  part  575); 

(iv)  Libya  (31  C:FR  part  550); 

(v)  North  Korea  (31  CFR  part  500); 

(vi)  Sudan  (31  CFR  part  538); 

(vii)  Territory  of  Afghanistan 
controlled  by  the  Taliban  (Executive 
Order  13129  of  |uly  4.  1999,  Blocking 
Property  and  Prohibiting  Transactions 
With  the  Taliban);  or 

(viii)  Serbia,  excluiling  the  territory  of 
Kosovo  (Executive  Order  13121  of  April 
30,  1999.  Blocking  Property  of  the 
Governments  of  the  Federal  Republic  of 
Yugoslavia  (Serbia  and  Montenegro),  the 
Republic  of  .Serbia,  and  the  Republic  of 
Montenegro,  and  Prohibiting  Trade 
Transactions  Involving  the  Federal 
Republic  of  Yugoslavia  (.S»?rbia  and 
Montenegro)  in  Response  to  the 
Situation  in  Kosovo). 

(2)(i)  Unless  agency  procedures 
require  a  higher  level  (jf  approval,  the 


contracting  officer  may,  in  unusual 
circumstances,  acquire  for  use  outside 
the  United  States  supplies  and  services 
restricted  in  paragraph  (a)(1)  of  thiS' 
section.  Examples  of  unusual 
circumstances  are  an  emergency  or 
when  the  supplies  or  services  are  not 
otherwise  available  and  a  substitute  is 
not  acceptable. 

(ii)  The  contracting  officer  must 
provide  documentation  in  the  contract 
file  whenever  this  exception  is  used. 
*         •         *         *         • 

3.  Revise  section  25.702  to  read  as 
follows: 

25.702    Sourc*  of  furttwr  information. 

Refer  questions  concerning  the 
restrictions  in  25.701  to  die  Department 
of  the  Treasury.  Office  of  Foreign  Assets 
Control.  Washington.  DC.  20220 
(Telephone  (202)  622-2520). 

4.  Amend  section  25.1103  by  revising 
paragraph  (a)  to  read  as  follows: 

25. 1 1 03    Othur  provisions  and  clausss. 

(a)  Restrictions  on  certain  foreign 
pun  bases  Insert  the  clause  at  52.225- 
13.  Restrictions  on  Certain  Foreign 
Purchases,  in  solicitations  and  contracts 
with  a  value  exceeding  $2,500,  unless 
an  exception  applies  (see  25.701(a)(2)). 

PART  52— SGUCITATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

5.  Amend  section  52  212-5  by— 

a.  Revising  the  date  of  the  clause  and 
paragraph  (a); 

b.  In  the  first  sentence  of  the 
introductory  text  of  paragraphs  (b).  (c), 
and  (d).  by  removing  "agrees  to"  and 
adding  "shall"  in  their  place;  and 

c.  Removing  paragraph  (b)(21)  and 
redesignating  paragraphs  (b)(19)  and 
{b)(20)as(b)(20)and(b)(21), 
respectively;  and  adding  a  new 
paragraph  (b)(19)  to  read  as  follows: 

52.212-5    Contract  Terms  and  Conditions 
Rsqulrsd  to  Implement  Statutes  or 
Executive  Orders — Commercial  Items. 


(ionlract  Terms  and  Conditions  Required  to 
Implement  Statutes  or  Executive  Orders — 
Commercial  Items  (|uly  2000) 

l,i)  The  C<)nlra(  tor  sHhII  ( ompiv  with  thf 
liilldwiii^  F.AK  (lauscs,  which  are 
iiK  orpdrated  in  this  i  ontr.K  t  bv  reference,  to 
iiiiplenient  provisions  of  law  or  executive 
orili^rs  dppiicrfbit?  to  ,ii  i)uisitions  of 
( oEiiinen  lal  items 

ID  S2  222-.i.  Convict  Lab<jr  (KC)   11755). 

(2)  52.233-3,  Protest  after  .\ward  (31  C  S  t: 
3553) 

(h)  •    •    • 

:  II'))  52  225-1  i,  Restrn  Hon  on  C;frtain 
Foreign  Pure  hases  (K  ()   12722.  12724.  13059, 
1  i(«.7.  1  tl21,  and  1.1129) 


6.  Amend  section  52.213—4  by  revising 
the  date  of  the  clause  and  paragraph 
(a)(l)(ii)  to  read  as  follows: 

52.21 3-4  Terms  and  Conditions — 
Simplified  Acquisitions  (Ottter  Than 
Commercial  items). 


Terms  and  Conditions — Simplified 
Acquisitions  (Other  Than  Commercial  Items) 
duly  2000) 

la)  •    •    • 
(1)  •    •    • 
***** 

(ii)  52.225-13.  Restrictions  on  Certain 
F'oruign  Puri.hases  (lulv  2000)  (E.O.s  12722. 
12724.  13059.  1.3067.  13121.  and  13129). 
***** 

7.  Amend  section  52.225-13  by 
revising  the  date  of  the  clause  and  the 
last  sentence  of  paragraph  (a)  to  read  as 
follows: 

52.225-13    flestrictlons  on  Certain  Foreign 
Purchases. 


Restrictions  on  Certain  Foreign  Purchases 
duly  2000) 

(a)  *    *    *  Those  countries  are  Cuba.  Iran. 
Iraq,  Libva,  North  Korea,  Sudan,  the  territorv 
of  .^fghanistan  controlled  bv  the  Taliban,  and 
.Serbia  (excluding  the  territory'  of  Kosovo). 
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48  CFR  Parts  30  and  52 

[FAC  97-18;  FAR  Case  2000-301 ;  Item  VIII] 
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Fedeivl  Acquisition  Regulation; 
Applicablltty,  Thresholds  and  Waiver 
of  Cost  Accounting  Standards 
Coverage 

AGENCIES:  Department  of  Defense  (DoD). 

General  Services  Administration  (GSA), 

and  National  Aeronautics  and  Space 

Administration  (NASA). 

ACTION:  Interim  rule  with  request  for 

comments. 

summary:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council 
(Councils)  have  agreed  on  an  interim 
rule  amending  the  Federal  Acquisition 
Regulation  (FAR)  to  implement  Section 
802  of  the  National  Defense 


Authorization  Act  for  Fiscal  Year  2000 
and  the  Cost  Accounting  Standards 
(CAS)  Board's  interim  rulp. 
Applicability.  Thresholds  and  Waiver  of 
Cost  Accounting  Standards  Coverage. 
The  FAR  rule  revises  CAS  applicability 
requirements,  dollar  thresholds,  and 
waiver  requirements. 
DATES:  Effective  Date:  June  6,  2000. 

Applicability  Date:  The  FAR,  as 
amended  by  this  rule,  is  applicable  to 
solicitations  issued  on  or  after  June  6. 
2000. 

Comment  Date:  Interested  parties 
should  submit  comments  to  the  FAR 
Secretariat  at  the  address  shown  below 
on  or  before  August  7,  2000  to  be 
considered  in  the  formulation  of  a  final 
rule. 

ADDRESSES:  Submit  written  comments 
to:  General  Services  Administration. 
FAR  Secretariat  (MVR),  1800  F  Street, 
NW,  Room  4035,  Attn:  Ms.  Laurie 
Duarte,  Washington,  DC,  20405. 

Submit  electronic  comments  via  the 
Internet  to:  farcase.2000-301@gsa.gov 

Please  submit  comments  onlv  and  cite 
FAC  97-18,  FAR  case  2000-301  in  all 
correspondence  related  to  this  case. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
FAR  Secretariat,  Room  4035,  GS 
Building.  Washington,  DC  20405,  (202) 
501^755,  for  information  pertaining  to 
status  or  publication  schedules.  For 
clarification  of  content,  contact  Ms. 
Linda  Nelson.  Procurement  Analyst,  at 
(202)  501-1900.  Please  cite  FAC  97-18. 
FAR  case  2000-301. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

Section  802  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  2000 
(Pub.  L.  106-65)— 

•  Revised,  at  41  U.S.C.  422(n(2)(B). 
the  categories  of  contracts  and 
subcontracts  that  are  exempt  from  all 
CA.S  requirements; 

•  Required  the  Administrator  for 
Federal  Procurement  Policy  to  revise  the 
rules  and  procedures  issued  under  41 
U.S.C.  422(f)  to  increa.se  the  dollar 
threshold  for  full  CAS  coverage  from 
S25  million  to  550  million;  and 

•  Revised  41  U.S.C.  422(f)  to  permit 
the  head  of  an  executive  agency  to 
waive  the  applicability  of  C;AS  under 
certain  conditions. 

In  response  to  Pub.  L.  106-65.  the 
CAS  Board  in  the  Office  of  Federal 
Procurement  Policy  published  an 
interim  rule  in  the  Federal  Register  on 
February  7,  2000  (65  FR  5990).  The  CAS 
Board  rule.  Applicability.  Thresholds 
and  Waiver  of  Cost  Accounting 
Standards  Coverage,  amended  the 
regulations  at  48  CFR  part  9903  to 
implement  Section  802. 


This  interim  FAR  rule — 

•  Amends  the  provision  at  FAR 
52.230-1,  Cost  Accounting  Standards 
Notices  and  Certification,  to  remove  the 
requirement  that  a  contractor  or 
subcontractor  must  have  received  at 
least  one  CAS-covered  contract 
exceeding  SI  million  ("trigger  contract") 
to  be  subject  to  "full  CAS  coverage." 
since  the  CAS  Board  removed  this 
"trigger  contract"  amount  from  its 
corresponding  solicitation  provision. 
Cost  Accounting  Standards  Notices  and 
Certification,  at  48  CFR  9903.201-3.  The 
CAS  Board  added  a  new  "trigger 
contract"  dollar  amount  of  S7.5  million 
at  paragraph  (b)(7)  of  48  CFR  9903.201- 
1.  CAS  applicability,  which  is  already 
referenced  at  FAR  30.201-1; 

•  Revises  FAR  30.201-4(b). 
Disclosure  and  consistency  of  cost 
accounting  practices,  and  amends  the 
provision  at  FAR  52.230-1  to  reflect 
changes  made  by  the  CAS  Board  to 
increase  the  dollar  threshold  for  full 
CAS  coverage  from  S25  million  to  S50 
million:  and 

•  Revises  the  CAS  waiver  procedures 
and  conditions  at  FAR  30.201-5.  as 
required  bv  Section  802  of  Pub.  L,  106- 
65. 

This  rule  was  not  subject  to  Office  of 
Management  and  Budget  review  under 
Section  6(b)  of  Executive  Order  12866. 
Regulatory  Planning  and  Review,  dated 
September  30.  1993.  This  rule  is  not  a 
major  rule  under  5  U.S.C.  804. 

B.  Regulatory  Flexibility  Act 

The  interim  rule  is  not  expected  to 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibilit\  Act.  5  U.S.C.  601.  pf  spq..' 
because  contracts  and  subcontracts  with 
small  businesses  are  exempt  from  all 
CAS  requirements  in  accordance  with 
48  CFR  9903.201-1  (b)(3).  Therefore,  an 
Initial  Regulatory  Flexibility  .Analysis 
has  not  been  performed.  The  Councils 
will  consider  comments  from  small 
entities  concerning  the  affected  FAR 
subparts  in  accordance  with  5  U.S.C. 
610.  Interested  parties  must  submit  such 
comments  separately  and  should  cite  5 
U'.S.C  601.  et  seq.  (FAC  97-18.  FAR  ca.se 
2000-301).  in  correspondence. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
FAR  do  not  impose  information 
collection  requirements  that  require  the 
approval  of  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501.  et 
seq. 


D.  Determination  To  Issue  an  Interim 
Rule 

A  determination  has  been  made  under 
the  authority  of  the  Secretary  of  Defense 
(DoD).  the  Administrator  of  General 
Services  (GSA).  and  the  .'\dmmistrator 
of  the  National  Aeronautics  and  Space 
Administration  (NASA)  that  urgent  and 
compelling  reasons  exist  to  promulgate 
this  interim  rule  without  prior 
opportunity  for  public  comment.  This 
action  is  necessary  because  this  rule 
implements  Section  802  of  the  National 
Defense  Authorization  Act  for  Fiscal 
Year  2000  (Pub.  L.  106-65)  and  the  Cost 
.Accounting  Standards  (CAS)  Board's 
interim  rule.  Applicability.  Thresholds 
and  Waiver  of  Cost  Accounting 
Standards  Coverage.  Section  802 
became  effective  180  days  after  the  date 
of  enactment  of  Public  Law  106-65 
(October  5.  1999).  The  CAS  Board's 
interim  rule  that  implements  Section 
802  became  effective  on  April  2.  2000. 
It  is  necessar\'  that  the  Councils  publish 
an  interim  FAR  rule  to  amend  F.AR  Parts 
30  and  52  to  implement  Section  802  and 
the  CAS  Board's  interim  rule.  However, 
pursuant  to  Public  Law  98-577  and  F.'AR 
1 .501 .  the  Councils  will  consider  public 
comments  received  in  response  to  this 
interim  rule  in  the  formation  of  the  final 
rule. 

List  of  Subjects  in  48  CFR  Parts  30  and 
52 

Go\ernment  procurement. 

UaUri.  Mh,  2().  2()1)0. 
Kdward  C.  Loeb, 
DuTctur.  Ffdrnil  .\\  ijiiisition  Policy  Division 

Therefore.  DoD.  GSA.  and  NASA 
a.niend  48  CFR  parts  30  and  52  as  set 
forth  below: 

1.  The  authorit}  ritation  for  48  CFR 
parts  30  and  52  continues  to  read  as 
follows: 

.\ulhoritv:  40  L.S.C.  486(c):  10  U.S.C. 
I  h^pipr  137:  and  42  I'.S.C.  2473(t). 

PART  30— COST  ACCOUNTING 
STANDARDS  ADMINISTRATION 

2.  Amend  section  30.201-4  by 
revising  paragraph  (b)(l )  to  read  as 
follows: 

30.201^    Contract  clauses. 

***** 

(b)  Disclosure  and  consistency  of  cost 
accounting  practices.  (1)  Insert  the 
clause  at  FAR  52.230-3.  Disclosure  and 
Consistency  of  Cost  Accounting 
Practices,  in  negotiated  contracts  when 
the  contract  amount  is  over  S500.000. 
but  less  than  S50  million,  and  the 
offeror  certifies  it  is  eligible  for  and 
elects  to  use  modified  CAS  coverage 
(see  48  CFR  9903.201-2  (FAR 
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Appendix)),  unless  th»!  clause 
prescribed  in  paragraph  (c)  of  this 
subsection  is  used 

***** 

^.  Revise  section  30.201-5  to  read  as 

follows: 

30.201-5    Waiver. 

(a)  The  head  of  the  agency — 

(1)  May  waive  the  applicability  of 
CAS  for  a  particular  contract  or 
subcontract  under  the  conditions  listed 
in  paragraph  (b)  of  this  subsection;  and 

(2)  Must  not  delegate  this  waiver 
authority  to  any  official  in  the  agency 
below  the  senior  contract  policymaking 
level. 

(b)  The  head  of  the  agency  may  grant 
a  waiver  when  one  of  the  following 
conditions  exists: 

(1)  The  contract  or  subcontract  value 
is  less  than  $15,000,000,  and  the  head 
of  the  agency  determines,  in  writing, 
that  the  segment  of  the  contractor  or 
subcontractor  that  will  perform  the 
contract  or  subcontract — 

(i)  is  primarily  engaged  in  the  sale  of 
commercial  items;  and 

(ii)  Has  no  contracts  or  subcontracts 
that  are  subject  to  CAS. 

(2)  The  head  of  the  agency  determines 
that  exceptional  circumstances  exist 
whereby  a  waiver  of  (]A.S  is  necessary' 
to  meet  the  needs  of  the  agency. 
Exceptional  circumstances  exist  only 
when  the  benefits  to  be  derived  from 
waiving  the  CAS  outweigh  the  risk 
associated  with  the  waiver  The 
determination  that  exceptional 
circumstances  exist  must — 

(i)  Be  set  forth  in  writing;  and 

(ii)  Include  a  statement  of  the  specific 

circ:unistances  that  justifx'  granting  the 

waiver 

(c)  When  one  of  the  conditions  in 
paragraph  (b)  of  this  subsection  exists. 
the  request  for  waiver  should  include 
the  following: 

(1)  The  amount  of  the  proposed 
award 

(2)  A  description  of  the  c:ontract  or 
subcontract  type  l*'.^  .  firni-fixed-price. 
cost-reimbursement) 

(3)  Whether  the  segment(s)  that  will 
perform  the  contract  or  subt:ontra(:t  has 
CAS-covered  contracts  or  subcontracts. 

(4)  A  desc:ription  of  the  item(s)  being 
procured 

(5)  When  the  contrac:tor  or 
subcontractor  will  not  accept  the 
contract  or  subcontract  if  CAS  applies, 
a  statement  to  that  effect. 

(6)  Whether  cost  or  pricing  data  will 
be  obtained,  and  if  so.  a  discussion  of 
how  the  data  will  be  used  in  negotiating 
the  contract  or  subctmtract  price. 

(7)  The  benefits  to  the  Government  of 
waiving  CAS. 


(8)  The  potential  risk  to  the 
Government  of  waiving  CAS. 

(9)  The  date  by  which  the  waiver  is 
needed. 

(10)  Any  other  information  that  may 
be  useful  in  evaluating  the  request. 

(d)  When  neither  of  the  conditions  in 
paragraph  (b)  of  this  subsection  exists, 
the  waiver  request  must  be  prepared  in 
accordance  with  48  CFR  9903.201-5(e) 
(FAR  Appendix)  and  submitted  to  the 
CAS  Board. 

(e)  Each  agency  must  report  any 
waivers  granted  under  paragraph  (a)  of 
this  subsection  to  the  CAS  Board,  on  a 
fiscal  year  basis,  not  later  than  90  days 
after  the  close  of  the  Government's  fiscal 
year. 

PART  52— SOLICITATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

4.  Amend  section  52.230-1  by— 

a.  Revising  the  date  of  the  provision; 

b.  In  the  first  sentence  of  paragraph 
(c)(3)  by  removing  the  phrase  "more 
than  $25  million  (of  which  at  least  one 
award  exceeded  $1  million)  "  and 
adding  "$50  million  or  more"  in  its 
place; 

c.  In  paragraph  (c)(4) — 

(i)  In  the  "Caution"  paragraph,  by 
removing  '"$25  million"  and  adding 
"$50  million"  in  its  place; 

(ii)  At  "11.  Cost  Accounting 
Standards — Eligibility  for  Modified 
C>ontract  Coverage.'"  in  the  second 
paragraph,  by  revising  the  first  sentence; 
and 

(iii)  In  the  "Caution"  paragraph 
following  paragraph  II  by  removing 
""$25  million"  each  time  it  is  used 
(twice)  and  adding  ""$50  million"  in 
their  places.  The  revised  text  reads  as 
follows: 

52.230-1     Cost  Accounting  Standards 
Notices  and  Certification. 


COST  ACCOIINTTNG  STAVDARDS 
NOTICES  AND  CERTIFICATION  (JUNE 
2000) 

***** 

(41  ■   •   • 

II   Cost  A{  I  (Hinting  .Standards — Eligibility 
fur  Mmiifu'ci  C  Contract  Coverage 

***** 

LI  The  offeror  hereby  (  laims  an  exemption 
from  the  Oist  At  tuunting  .Standards  clause 
iiiuier  the  provisions  of  48  CFR  9903  201- 
2;b)  and  i  ertifies  that  the  offeror  is  eligible 
for  use  of  the  Disclosure  and  (Consistency  of 
Cost  .\(  (.ounting  Prai  tices  i  lause  because 
during  the  i  ost  accounting  period 
iiiiinediatelv  jireceding  the  period  in  which 
this  proposal  was  submitted,  the  offeror 
received  less  than  S.50  million  in  awards  of 


C^S-covered  prime  contracts  and 
subcontracts 
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BILLmC  COOC  Sa20-EP-P 

DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  3,  5,  47,  and  49 

[F AC  97-18;  ttmniX] 

Faderal  Acquisition  Regulation; 
Technical  Amendments 

AGENaES:  Department  of  Defense  (DoD). 
General  Services  Administration  (GSA). 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Technical  amendments. 


SUMMARY:  This  document  makes 
amendments  to  the  Federal  Acquisition 
Regulation  in  order  to  update  references 
and  make  editorial  changes. 
EFFECTIVE  DATE:  June  6.  2000. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
FAR  Secretariat.  Room  4035.  GS 
Building,  Washington,  DC  20405,  (202) 
501^755. 

List  of  Subjects  in  48  CFR  parts  3,  5,  47, 
and  49 

Government  procurement. 

Dated:  May  26.  2000. 
Edward  C.  Loeb, 
Dirt'ctur.  Federal  Acquisition  Policy  Division. 

Therefore,  DoD,  GSA,  and  NASA 
amend  48  CFR  parts  3,  47.  and  49  as  set 
forth  below; 

1.  The  authority  citation  for  48  CFR 
parts  3,  47,  and  49  continues  to  read  as 
follows; 

Authority:  40  I'  S.C.  48fi(c);  10  U.S.C. 
(  hapter  1.17;  and  42  CSC.  247.1(c) 

PART  3— IMPROPER  BUSINESS 
PRACTICES  AND  PERSONAL 
CONFUCTS  OF  INTEREST 

3.303    [Amended] 

2.  Amend  section  3.303  in  the  first 
sentence  of  paragraph  (a)  by  removing 
"41  U.S.C.  253(B)(e)  and  10  U.S.C. 
2305(b)(5)"  and  adding  "41  U.S.C. 
253b(i)  and  10  U.S.C.  2305(h)(9)"  in  its 
place. 

PART  5— PUBLICIZING  CONTRACT 
ACTIONS 

3.  Revise  the  last  sentence  of  section 
5.204  to  read  as  follows: 


5.204    Presolicitation  notices. 

*  *  *  Synopsizing  of  a  proposed 
contract  action  is  required  prior  to 
issuance  of  any  resulting  solicitation 
(see  5.201  and" 5.203). 

PART  47— TRANSPORTATION 

47.504    [Amended] 

4.  In  section  47.504.  amend  the  first 
sentence  of  paragraph  (e)  by  removing 
"(see  12.504(a)(13))"  and  adding  "(see 
12.504(a)(ll))"  in  its  place. 

PART  4»— TERMINATION  OF 
CONTRACTS 

5.  Remove  "19..."  and  add  "20__"  in 
the  following  places: 

a.  Section  49.601-1  in  paragraphs  (a) 
and  (b);  and 

b.  Section  49.601-2  in  paragraph  (a) 
of  the  Notice  of  Termination  to  Prime 
Contractors;  in  paragraph  (i)  in  the 


Acknowledgment  of  Notice;  and  in 
paragraph  (a)  of  the  Alternate  notice. 

IFR  Doc.  00-13825  Filed  6-1-00;  4:02  pm] 
BILUNG  CODE  6820-EP-P 

DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Chapter  1 

Federal  Acquisition  Regulation;  Small 
Entity  Compliance  Guide 

AGENCIES:  Department  of  Defense  (DoD). 
General  Services  Administration  (GSA). 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Small  Entity  Compliance  Guide. 

SUMMARY:  This  document  is  issued 
under  the  joint  authority  of  the 

List  of  Rules  in  FAC  97-18 


Secretary  of  Defense,  the  Administrator 
of  General  Services  and  the 
Administrator  for  the  National 
Aeronautics  and  Space  Administration. 
This  Small  Entity  Compliance  Guide  has 
been  prepared  in  accordance  with 
Section  212  of  the  Small  Business 
Regulatory-  Enforceniont  Fairness  Act  of 
1996  (Public  Law  104-121).  It  consists 
of  a  summary  of  rules  appearing  in 
Federal  Acquisition  Circular  (FAC)  97- 
18  which  amend  the  FAR.  The  rules 
marked  with  an  asterisk  (*)  indicates 
that  a  regulatory  flexibility  analysis  has 
been  prepared  in  accordance  with  5 
U.S.C.  604.  Interested  parties  may 
obtain  further  information  regarding 
these  rules  by  referring  to  FAC  97-18 
which  precedes  this  document.  These 
documents  are  also  available  via  the 
Internet  at  http://wwrw.amet.gov/far. 
FOR  FURTHER  INFORMATION  CONTACT: 
Laurie  Duarte.  FAR  Secretariat.  (202) 
501—4225.  For  clarification  of  content, 
contact  the  analyst  whose  name  appears 
in  the  table  below. 


Item 


Subject 


FAR  case 


Analyst 


I 


Rescission  of  Office  of  Federal  Procurement  Policy  Letters  2000-605 

FAR  Drafting  Principles 1999-610 


IV 


Requirements  Supporting  Procurement  of  Recycled  Products  and  Environmentally  Preferable 

Services  * 
General  Records  Schedules 


1998-015 

(98-015) 

1999-615 

1998-609 

(98-609) 

VI  I  Trade  Agreements  Thresholds  2000-004 

VII  Restrictions  on  Acquisitions  from  Yugoslavia  and  Afghanistan  l       1999-008 

VIII  Applicability.  Thresholds  and  Waiver  of  Cost  Accounting  Standards  Coverage  (Intenm)  I      2000-301 


V   Federal  Supply  Schedules  Small  Business  Opportunities  ' 


Olson 

De  Stefano 

Linfield 

Nelson. 
Nelson. 

Linfield. 
Linfield 
Nelson 


Item  I — Rescission  of  OfBce  of  Federal 
Procurement  Policy  Letters  (FAR  Case 
2000-605) 

This  final  rule  reflects  editorial 
amendments  removing  unnecessary 
cross-references  to  policy  letters  that 
were  rescinded  by  the  Office  of  Federal 
Procurement  Policy  (OFPP)  (65  FR 
16968,  March  30.  2000). 

Item  II— FAR  Drafting  Principles  (FAR 
Case  1999-610) 

This  final  rule  adds  Federal 
Acquisition  Regulation  drafting 
principles  to  enhance  a  common 
understanding  of  the  regulation  among 
all  members  of  the  acquisition  team  and 
other  users.  This  rule  affects  all 
contracting  officers  who  use  the  FAR. 
The  final  rule  adds  drafting  conventions 
in  FAR  1.108  and  amends  1.105-2. 
52.101,  52.104.  52.105.  and  52.200  to 
reflect  current  FAR  drafting 
conventions. 


Item  in — Requirements  Supporting 
Procurement  of  Recycled  Products  and 
Environmentally  Preferable  Services 
(FAR  Case  1998-015  (98-015)) 

This  final  rule  implements  Executive 
Order  13101.  Greening  the  Government 
through  Waste  Prevention,  Recycling, 
and  Federal  Acquisition,  dated 
September  14.  1998.  This  rule  is 
significant  for  all  contracting  officers 
who  buy  supplies,  including  supplies 
that  are  furnished  under  a  service 
contract.  The  rule  rewrites  text  ciurently 
in  the  FAR  based  on  earlier  Executive 
orders,  but  reorganizes  and  relocates 
some  of  the  text  to  conform  to  plain 
language  guidelines  for  Government 
writing.  The  rewrite  and  reorganization 
should  make  the  text  easier  to  use  and 
understand.  The  revisions  also 
emphasize  Executive  branch  policies  for 
the  acquisition  of  products  containing 
recovered  material  and  other 
environmentally  preferable  products 
and  services.  The  rule — 


•  Revises  FAR  Subpart  7.1  to  ensure 
that  requirements  for  printing  and 
writing  paper  meet  minimum  content 
requirements  specified  in  the  E.O.; 

•  Revises  Subpart  11.3  to  add 
definitions  and  special  requirements  to 
implement  E.O.  requirements  and 
Environmental  Protection  Agency  (EPA) 
regulations  governing  acquisitions  of 
printing  and  writing  paper,  and  to 
clarify  that  contracting  officers  may 
include  in  solicitations  additional 
information  requirements  when  needed 
to  determine  if  the  offeror's  product 
meets  requirements  for  recycled  content 
or  related  standards; 

•  Clarifies  in  Part  13  how  the 
prociuement  requirements  of  the 
Resource  Conservation  and  Recover.' 
Act,  42  U.S.C.  6962,  apply  to  micro- 
purchases  and  acquisitions  that  do  not 
exceed  $100,000;  and 

•  Reorganizes  and  revises  Subparts 
23.4  and  23.7  and  associated  clauses. 
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Item  IV — General  Record.s  Schedules 
(FAR  Case  1 999-6 1."!) 

This  final  rule  iinplt'iiifuts  Nation, il 
Archives  and  Records  .^dininistration 
Clenera!  Records  Schedule  ,). 
Procurement.  .Supply,  and  (irants 
Records  (NARA  .Schedule  A),  dated 
December  15.  m<m.  This  rule  affects  all 
contracting  officers  Tht?  rule — 

•  Rewrites  and  reorganizes  the  text 
already  in  the  FAR  to  make  it  easier  to 
understand 

•  Simplifies  the  retention  table  by 
grouping  several  categories  of  records 
that  were  previously  treated  as  soparatt? 
rec:ords  under  more  generic  record 
categories  [eg.  \he  contract  file  or  the 
contract  administration  records). 

•  Deletes  separate  retention  policy  on 
signed  original  justifications  and 
approvals,  determinations  and  findings, 
and  rejected  engineering  change 
proposals.  Those  records  art!  retaintui 
with  the  contrai:t  files  shown  in  bUxiks 

2  through  7  of  the  new  retention  table. 

•  Deletes  the  separate  retention 
period  for  contract  status,  expediting, 
and  production  surveillance  records 
Those  records  are  retaint'd  with  the 
contract  administration  records  shown 
in  block  7  of  the  new  retention  table 

Item  V — Federal  Supply  Schedules 
Small  Business  Opportunities  (FAR 
Case  1998-609)  (98-609)) 

This  final  rule  amends  the  I'ederal 
Acciuisiti(m  Regulation  to  ensure  that 
small  businesses  holding  contracts 
under  the  Federal  Supply  Schedules  are 
afforded  the  maximum  practicable 
opportunity  to  compete  for  and  receive 
FSS  purchases.  This  rule  affects  <ill 
ordering  offices  which  place  orders 
under  P'ederal  Sufiplv  Schedule 
contracts.  The  rult? — 

•  Encourages  ordering  offices  to 
consider  the  availability  of  small 
buswiess  concerns  under  the  schedule 
and  ent:ourages  ordering  offices  to 
t.onsider  small  businesses  when 
conducting  evaluations  before  placing 
an  order 

•  Amends  V.\R  Subpart  :)H  1  to 
reaffirm  that  the  (lenenil  .Services 
Administration  and  agencies  deleg.ited 
tht!  authority  to  establish  a  F-'ederal 
Supply  Sc:he(iule  must  comply  with  .ill 
statutory  and  regiilator\  re<iuirements 
before  issuance  of  ,i  soli(  itation 


•   Revises  the  FSS  guidance  in 
accordance  with  the  plain  language 
guidelines  in  a  White  House 
memorandum.  Plain  Language  in 
(Jovernment  Writing,  dated  lune  1. 
1498 

Item  VI — Trade  Agreements  Thresholds 
(FAR  Case  2000-004) 

This  final  rule  amends  FAR  Subparts 
25  2,  25.4,  25. b.  and  25.11,  and  the 
clauses  at  52.225-11  and  52.225-12  to 
implement  new  dollar  thresholds  for 
applic;ation  of  the  Trade  Agreements  Act 
(TAA)  and  North  American  Free  Trade 
Agreement  (NAFTA),  as  published  by 
the  US  Trade  Representative  in  the 
Federal  Register  at  65  FR  17332,  March 
:n.  2000.  Contracting  Officers  must 
review  the  new  thresholds  when 
acquiring  supplies,  services,  or 
construction,  in  order  to  select  the 
appropriate  contract  clauses  to 
implement  the  Buy  American  Act, 
Balance  of  Payments  Program,  trade 
agreements,  and  sanctions  of  European 
Union  country'  end  products  and 
services 

Item  VII — Restrictions  on  Acquisitions 
from  Yugoslavia  and  Afghanistan  (FAR 
Case  199»-008) 

This  final  rule  amends  FAR  Subpart 
25  7,  section  25.1103,  and  the  associated 
clauses  at  52  212-5,  52.213-4,  and 
52  225-13.  to  implement  Executive 
Orders  13121  and  13129  These 
Kxecuti\e  orders,  as  modified  by  Office 
of  Foreign  Assets  (Control  (OFA(") 
(ient^ral  Licenses  Numbers  2  and  4, 
prohibit  the  importation  into  the  United 
States  of  any  goods  or  servic;es  from 
Serbia  (excluding  the  tt>rrit()ry  of 
Kosovo)  or  the  territory  of  Afghanistan 
controlled  bv  the  Taliban   As  a  matter 
of  polic;y,  the  (iovernment  does  not 
geiit^rallv  acxjuin;,  even  for  o\'erseas  use, 
supplies  or  ser\ic.es  that  cannot  be 
imported  lawfully  into  the  United 
St.ites 

This  rule  primarilv  affects  c:ontracting 
officers  making  purc:hases  overseas,  for 
overseas  use.  bec:aiise  the  Treasurv 
I)(»partment  already  prohibits  import  of 
these  restricted  goods  and  services  into 
the  I  ^lilted  States   The  rule  is 
[lartK  ul.irly  bcmefic  ial  to  c ontraciting 
officers  facang  unusual  i:irc;umstanc.es 
overseas  (such  as  location  within  a 


restricted  territorv),  explicitly  providing 
An  exception  for  such  circumstances. 

Item  VIII— Applicability.  Thresholds 
and  Waiver  of  Cost  Accounting 
Standards  Coverage  (FAR  Case  2000- 
301) 

This  interim  rule  amends  FAR  Part 
30,  Cost  Accounting  Standards 
Administration,  and  the  provision  at 
FAR  52.230-1,  Cost  Acxounting 
Standards  Notic:es  and  Certification,  to 
implement  Section  802  of  the  National 
Defense  Authorization  Act  for  Fiscal 
Year  2000  (Pub.  L.  106-65)  and  the  Cost 
Accounting  Standards  (CAS)  Board's 
interim  rule.  Applicability,  Thresholds 
and  Waiver  of  Cost  Accounting 
Standards  Coverage.  The  FAR  rule 
revises  policies  affec;ting  which 
contractors  and  subcontractors  must 
comply  with  Cost  Accounting 
Standards.  The  rule — 

•  Amends  the  provision  at  FAR 
52.230-1,  Cost  Accounting  Standards 
Notices  and  Certification,  to  remove  the 
requirement  that  a  contractor  or 
subcontractor  must  have  received  at 
least  one  CAS-covered  contract 
exceeding  SI  million  ("trigger  contract") 
to  be  subject  to  full  CAS  coverage,  since 
the  CAS  Board  removed  this  "trigger 
contract"  amount  from  its 
corresponding  solicitation  provision, 
C^ost  Accounting  Standards  Notices  and 
Certification,  at  48  CFR  9903,201-3.  The 
CAS  Board  established  a  new  "trigger 
contract"  dollar  amount  ofS7.5  million 
in  the  CAS  applicability  secticjn  of  its 
rc'gulations  (48  CFR  9903.201-1)  rather 
than  in  its  solicitation  provision.  Since 
FAR  30.201-1  already  references  this 
section,  no  F'AR  changes  were  required 
to  address  the  new  "trigger  contract" 
dollar  amount: 

•  Increases  the  dollar  threshold  for 
full  CAS  coverage  from  S25  million  to 
S50  million;  and 

•  Adds  proc:edures  and  conditions  for 
agency  waiver  of  the  applicability  of 
CAS 

IJ.ilfil    M,n  2i,.  2(1(10. 
Kdward  C  Loeb. 

Ihn'i  lor.  Fi'dt'nil  A(  ijiiisilton  Policy  l)i\isiiiii 
|FK  Ui)(    ()()-1.1H2(i  Fili>tt  (.-1-00.  4:02  pnii 
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DEPARTMENT  OF  DEFENSE 

48  CFR  Part  225 

[DFARS  Case  2000-001 1  ] 

Defense  Federal  Acquisition 
Regulation  Supplement;  NAFTA 
Procurement  Threstiold 

AGENCY:  Department  nf  Defense  (DnD) 
ACTK)N:  Final  riiio. 


SUMMARY:  The  .Vctin^  Directiir  of 
Defense  Procnreiiient  has  issued  a  final 
rule  amending  the  DeftMise  Federal 
Acquisition  Regulation  .Supplement 
(DFARS)  The  rule  implements  the 
determination  of  the  U.S.  Trade 
Representative  to  increase  tht;  dollar 
threshold  for  ap[)lication  of  the  North 
American  Free  Trade  .Agreement 
(NAFTA)  to  pro(:urem(!nt  of  goods  from 
Mexico,  from  S.'iil.iriO  to  S.'i4..171' 
EFFECTIVE  DATE:  lune  ti.  2000 
FOR  FURTHER  INFORMATION  CONTACT:  Ms 
Amv  Williams,  Defense  .Acciuisition 
Regulations  Council.  ()USD(ATXtL)DP 
(DAR),  IMD  M)\M).  :U)H2  Defense 
Pentagf)n.  Washington.  DC  20:i01-:H)f)2 
Telephone  (70:))  fi02-O2HH;  telefax  (70;)) 
602-0.350   Please  cite  DFARS  Case 
200Q-D011 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

On  March  n .  2000  {tif.  FR  173:t2).  the 
US  Trade  Representative  [)ublished  a 
determination  that  increased  the  dollar 
threshold  for  (i[)plication  of  N.XI'T.A  to 
procurement  of  goods  from  Mexii  o. 
from  $53.1.50  to  .S54..372   This  final  rule 
amends  the  prescri[)tioii  for  use  of  the 
clause  at  DF.ARS  252  225-  7()3ti.  f^uv 
American  Act-North  .Xmerit  an  Fret- 
Trade  Agreement  Implementation  .Xi  t- 
Balance  of  Pavments  I'rograin.  to  reflet, t 
the  new  doll.ir  threshold 

This  rule  was  not  suh|tH  t  tn  Office  ot 
Management  and  Hudget  review  under 
Executive  Order  12HHh.  dated 
Septemher  .U).  M'H 

B.  Regulatory  Flexibility  .Act 

This  TiimI  rule  does  not  (  onstilute  a 
significant  revision  within  the  meaniiii; 
of  FAR  1  501  .uu\  Puhlu   law  ')H-  577 
and  puhlu  alioii  for  puhlu   (  omuient  is 
not  recjuired    However.  DoD  wdl 
consider  comments  from  small  entities 
concerning  the  affei  ted  Dl'.XKS  suiip.irt 
in  accordant  e  with  5  I    S  ( !   hlO   Sui  h 
comments  shoulii  i  ite  1)F.\KS  ( !.ise 
2000-DOl 1 

C.  Paperwork  Reduction  A(  t 

Tht"  P.iperwiirk  KeiiiK  tiitn  .\(  I  does 
not  applv  biet  <iuse  the  rule  does  nol 
impose  ,\n\  information  i  ollet  turn 
retjuirements  that  retjuire  the  approval 


of  the  Office  of  Management  and  Budget 
under  44  U  S C  3501. H  sfq 

List  of  Subjects  in  48  CFR  Part  225 

(lovernrnent  proturement. 
Michele  P.  Peterson, 

liiXiildtiiin'-  Iahuk  iI 

Th(!refore.  4H  CFR  part  225  is 
amfindt'd  as  follows: 

1  The  authoritv  citation  for  48  ("FR 
part  225  continues  to  read  as  follows; 

.\ulhonfv:  4  1  ISC   421  ,iiui  4H  CFK 
Clhililcr  1 

PART  22S— FOREIGN  ACQUISITION 

225.1101     [Amended] 

2  Section  225.1101  is  amended  in 
paragraphs  (13)(i)(A)  and  (B)  bv 
removing  "553,150"  and  adding  in  its 
place  "$54,372". 

IKK  Dtii     00    1  IH2~  Fil.'d  r>-,S-C)0.  H  4^)  am| 
BILLING  COOC  5000-0^-M 


DEPARTMENT  OF  DEFENSE 

48  CFR  Part  230 
[DFARS  Case  2000-0012] 

Defense  Federal  Acquisition 
Regulation  Supplement;  Waiver  of 
Cost  Accounting  Standards 

agency:  Department  of  Defense  (DoD). 
ACTION:  Final  rule 


SUMMARY:  The  Acting  Diret  tor  of 
Defense  Procuremi'nt  has  issued  a  final 
rule  amending  the  Dtdtmse  Federal 
Acquisitiini  Regulation  Supplement 
(DF.ARS)  to  add  text  pertaining  to 
agent:v  waiver  of  ( Jist  .-Xt^titjunting 
Standarils  (CAS)  rei]uirements  This  rule 
supplements  a  Federal  .-Xcquisition 
Regulation  (FAR)  rule  on  this  suh|ei:t 
that  af)pears  elsewhere  in  this  issue  of 
the  Federal  Register. 
EFFECTIVE  DATE:  lune  (i.  2000 
FOR  FURTHER  INFORMATION  CONTACT:  Ms 
.S.intir.i  Haherlin.  Defense  .\t  t^uisititin 
Regulatitms  Count  il,  OUSD  (AT*cL)  DP 
(DAR),  IMD  3D13'1,  30f,2  Defense 
Pentagon.  Washington.  DC  203()l-3()ti2 
Telephone  (7031  t)02-()2H'J:  telefax  (7031 
t)(l2-0350   Please  t  ite  DFARS  Case 
20()(^-D012 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

Set  tiiin  H02  of  the  National  Defense 
Authorization  .At  t  for  Fist  al  Year  2000 
(Puhht   [,aw  10(>-()5)  amended  41  I'SC 
422(f)  to  permit  the  head  of  an  executi\t' 
agent  \  to  w.iu'e  the  applu  abilitv  of  (L^S 
under  t frtain  tiinditions  Tt)  implement 
.Set  tit.n  802,  the  CAS  Board  published 


an  interim  rule  at  65  FR  5990  on 
Februarv'  7.  2000.  The  CAS  Board's  rule. 
Applicability,  Thresholds,  and  Waiver 
of  Cost  Accounting  Standards  Coverage, 
amended  the  regulations  at  48  CFR 
9903.  including  §9903.201-5.  Waiver. 

An  interim  rule  amending  the  FAR 
Under  Case  Number  2000-301. 
Applicability,  Thresholds,  and  Waiver 
of  Cost  Accounting  Standards  Cioverage, 
appears  elsewhere  in  this  issue  of  the 
Federal  Register  to  implement  Section 
802  and  the  CAS  Board's  interim  rule. 
This  DFARS  rule  supplements  the  FAR 
rule  bv — 

1.  Providing  DoD  procedures  for 
processing  CAS  waivers: 

2.  Clarifying  which  DoD  components 
may  grant  CAS  waivers  at  what  level  of 
authoritv;  and 

3  Providing  DoD  procedures  for 
submission  of  annual  CAS  waiver 
reports  to  the  CAS  Board. 

This  rule  was  not  subject  to  Office  of 
Management  and  Budget  review  under 
Executive  Order  12866.  dated 
September  30,  1993, 

B.  Regulatory  Flexibility  Act 

This  final  rule  does  not  constitute  a 
significant  revision  within  the  meaning 
of  FAR  1.501  and  Public  Law  98-577 
and  publication  for  public  comment  is 
not  required.  However.  DoD  will 
consider  comments  from  small  entities 
concerning  the  affected  DFARS  subpart 
in  acctirdance  with  5  U.S.C.  610.  Such 
comments  shtiuld  cite  DFARS  Case 
2000-D012. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
ntjt  apply  because  the  rule  dt)es  ntit 
imptise  anv  inft)rmati(m  ct)llection 
requirements  that  require  the  apprtival 
t)f  the  Office  of  Management  and  Budget 
under  44  U  S.C.  3501.  et  Sfq 

List  of  Subjects  in  48  CFR  Part  230 

(Jovernmt'iit  prtJturement. 

Mi(;hele  P.  Peter<»on. 

i\ri  \iti\  '■  tiiitiir.  Ih-lfn^r  Acqiwillidti 
Hixulctiini'.  (j)uni  il 

Therefore.  48  C:FR  part  230  is 
amended  as  ft)llows; 

1  The  authtirity  citation  for  48  C:FR 
part  230  ttintinues  to  read  as  follows; 

.Authority:  4  1  I    ,S  ( :   421  hiuI  4H  CIK 
(  h.ipter   1 

PART  230— COST  ACCOUNTING 
STANDARDS  ADMINISTRATION 

2  Subpart  230.2  is  added  to  read  as 
follows; 


Subpart  230.2— CAS  Program 
Requirements 

Set  . 

230.201-5     Waiver 

230,201-5     Waiver 

(a)(1)(A)  The  militar\'  departments — 
/]/  Mav  grant  CAS  waivers  that  meet 

the  conditions  in  FAR  30.201-5(b);  and 
12)  Unless  otherwise  authorized  by 

the  Director  of  Defense  Procurement. 

Office  of  the  Under  Secretary  of  Defense 

(Acquisition,  Technology,  and 


Logistics),  must  submit  each  CAS 
waiver  request  to  the  Director  of  Defense 
Procurement  for  review  at  least  14  days 
before  granting  the  waiver. 

(B)  DoD  contracting  activities  that  are 
not  within  a  military  department  must 
submit  CAS  waiver  requests  that  meet 
the  conditions  in  FAR  30.201-5(b)  to 
the  Director  of  Defense  Procurement  for 
approval  at  least  30  days  before  the 
anticipated  contract  award  date. 

(2)  The  militarv'  departments  must  not 
delegate  CAS  waiver  authority  below 


the  individual  responsible  for  issuing 
contracting  policy  for  the  department. 

(e)(i)  by  November  15th  of  each  year, 
the  militarv'  departments  must  provide  a 
report  of  all  waivers  granted  under  FAR 
30.201-5(a)  during  the  previous  fiscal 
vear  to  the  Director  of  Defense 
Procurement. 

(ii)  The  Director  of  Defense 
Procurement  will  submit  a  consolidated 
DoD  report  to  the  CAS  Board 

IFR  Doc.  00-13828  Filed  h-,=i-00;  8  45  amj 
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DEPARTMENT  OF  EDUCATION 

List  of  Correspondence — Office  of 
Special  Education  and  Rehabilitative 
Services 

AGENCY:  Dt'partnifnl  ol  Education. 
ACTION:  List  iif  I  nrrt'spniuit'iice  frnni 
l.inuarv  l   JlMlO  thrmii;h  M.in  h  n.  _'()()() 

SUMMARY:  The  Secri'trirv  is  (juljlishin^ 
thi'  fdlldvvin^;  list  piirsii.njf  to  s»h  tiiin 
f)()7(d)  (if  the  Individuals  with 
Disabiiilics  Kdiii  atioii  Act  (IDK.X) 
I  iidcr  s.-(  tion  ti()7|(i)  (if  II)K.\,  the 
.S»'(  rtfl.irv  IS  rcqiiirt'il.  on  a  (jiiartcrU 
basis,  to  publish  in  the  Federal  Re>;i.ster 
a  list  of  ( (irrt'spondt'iicc  from  thi' 
Department  of  Kducation  received  h\ 
indi\  iduals  diiruii'  the  previous  (|uarter 
that  des(  ribes  the  interpretations  of  the 
Department  id  Kducation  of  iDI-;.\  or  the 
regulations  th.it  imfilement  IDKA 
FOR  FURTHER  INFORMATION  CONTACT: 
lol.et.i  Kevnolds  or  Rhonda  Weiss. 
Telephone   (20^)  2().'i-.S.'")()7   Individuals 
who  use  .1  tele(  (immuuK  .itions  de\i( c 
for  the  deaf  (TDDI  mav  (  all  (2()2|  20.S- 
TiAt^S  or  the  (•ederal  Information  Kelay 
Sorvire  (FIK.S)  at  1-8I)()-H77-H;t:i9 
between  H  ,i  m   ,md  H  p  m  .  Kastern  time. 
Mondav  throuuli  I'rid.u  .  except  Fmleral 
holidavs 

Individuals  with  dis.ihilities  may 
obtain  a  < opv  of  this  notii  e  in  an 
alternate  format  (r  t;  .  Braille,  l.irije  print, 
audiotape,  or  (  omputer  diskette)  on 
reijuesl  to  katie  Mincev.  Director  of  the 
.Alternate  F-'ormats  Center  Telephone 
1202)  2().'")-811.» 

SUPPLEMENTARY  INFORMATION:   Ihe 
following  list  identifies  i nrrespondence 
from  the  Department  issued  between 
lanuarv  :\.  2()()()  through  Man  h  :tl,  201)0 

IiK  hided  (111  the  list  ,ire  those  letters 
th.it  cont.iin  interpretations  of  the 
requirements  of  IDKA  and  its 
implementing  regulations,  as  well  as 
letters  and  other  (ioc  uments  th.it  the 
Department  believes  will  assist  tho 
public  in  underst.iiidmg  the 
recpiirements  of  the  law  ,ind  its 
regulations  The  d.ite  and  topic 
addressed  l)\  <i  letter  .ire  identified.  ,ind 
summarv  information  is  also  providcMi, 
as  appropriate  To  prot»'c;t  the  privacy 
interests  of  the  individu.il  or  individuals 
involved.  persoiialK  identifi.ilile 
inform. Itioii  h.ls  been  deleted.  ,is 
apjiropri.ite 

Part  A:  General  Provisions 

Section  602 — Dcfinitiuns 

ro[)H  Addressed:  Child  With  a 
Disability 

•  Letter  d.tted  M.irc  h  24,  2000  to 
individual.  (persoii,ill\  identifiable 
information  nnlactt^d).  regarding  sc  hool 


distric  ts'  obligations  to  appropriatelv 
evaluate  (  hildren  with  .ittention  deficit 
disorder  (ADD)  under  Part  B  of  IDEA, 
and  c:larifving  applicable  recjuirements 
under  Part  B  of  IDE.\  for  children  who 
have  a  prior  medical  diagnosis  of  .ADD 
.ind  the  relationship  of  relevant  State 
recjuiremc'nts  to  applicable  Part  B 
requirements 

•  Letter  datc«d  March  24.  2000  to 
Education  Consultant  and  .Advocate 
Michele  Williams,  regarding 
identification,  evaluation,  eligibility, 
and  the  provision  of  appropriate 
services  and  int»>rventions  in  the  least 
restrictive  setting  for  c  hildren  with 
.\spt?rgers  Syndrome  determined 
eligible  for  services  under  Part  B  of 
IDEA 

Part  B:  .Assistance  for  Education  of  all 
(Children  With  Disabilities 

Section  611 — Authorization.  Allotment: 
( 'se  of  Funds.  Authonzation  of 
.■\pf>rof)ruitions 

Topic  Addressed:  Use  of  Funds 

•  Letter  dated  Februarv  7.  2000  to 
C.difornia  State  Department  of 
Education  Spec;ial  Education  Direc:tor 
Dr  .Alice  Parker,  regarding  a  finding  in 
a  Federal  Fiscal  Year  (FFY)  m9(i  audit 
report  ciuestioning  the  use  nf  Part  B  of 
IDEA  funds  to  pay  parents'  or  guardians' 
attorne\s'  lees  in  lawsuits  against  the 
State  and  clarifying  that  the  IDEA  March 
12.  1999  final  regulations  explicitly 
prohibit  using  Part  B  of  IDEA  funds  to 
pay  attorneys'  fees. 

•  Letter  coated  Marc:h  8,  2000  to  U.S. 
Sen.itor  Bob  Craham.  explaining  that  the 
Department  does  not  provide  Federal 
funds  direc;tly  to  parents,  private 
schools,  or  a  local  tniucational  agency 
(LE.A)  to  pay  the  cost  of  spec:ial 
education  programs  for  children  with 
disabilities,  but  that  State,  loc;al.  or 
private  sources  of  supjiort  ma\  be 
available  for  this  purpose. 

Topic:  Addrt^ssed   Eligible  Entities 

•  Letter  dated  Marc;h  1.5.  2000  to  the 
Office  of  U.S.  Senator  Don  Nic  kles. 
regarding  eligibility  of  State-supported 
s(  hools  f(ir  Fecleral  education  program 
funds.  (  larifving  that  a  State-supported 
school  c  annot  be  made  eligible  for  these 
funcls  in  the  abs('nc:e  of  authorizing 
legislation,  and  that  under  many  Federal 
programs,  inc  luding  Part  B  of  IIJE.A. 
State-supported  schools  can  be  eligible 
for  funds  if  they  qualify  as  local  school 
distric  ts 

Section  612 — State  Eligibilitv 

Topic  Addressed:  Free  Appropriate 
Piiblif  Educ:ation 

•  Letter  dat(?d  March  29.  2000  to 
Michigan  Protection  and  .Advocacy 


Attorney  Stewart  R.  Hakola.  rt^garding 
Michigan's  School-of-Choice  legislation, 
and  clarifying  that  (1)  States  may 
establish  mechanisms  to  ensure  that 
students  with  disabilities  attending 
public:  sc:hool  choice  programs  retain 
the  right  to  a  free  appropriate  public 
education  (FAPE).  and  (2)  the 
Department's  view  that  a  provision  in 
the  Michigan  law  requiring  a  written 
agreement  between  the  resident  district 
and  the  non-resident  district  regarding 
the  provisicm  of  F.APE  for  any  student 
with  a  disability  who  is  enrolled  in  a 
non-resident  school  or  program  does  not 
violate  Part  B  of  IDEA  or  Section  .504  of 
the  Rehabilitation  Ac:t  of  1973. 

•  Letter  datc^d  Marc:h  20.  2000  to 
Illinois  State  Board  of  Education  Special 
Educ:ation  Director  Dr.  Gordon  M.  Riffel, 
c:larifying  that  there  is  no  prcjvision  in 
Part  B  of  IDEA  that  would  permit  a 
school  district  to  make  the  award  of 
compensatory  services  to  a  student  with 
a  (hsability  contingent  on  the  student's 
delaying  graduation  from  high  schocd. 
when  a  dt>terrnination  has  been  made  as 
a  result  of  a  complaint  resolution  that 
c:ompensatory  services  are  nec:es.sary  to 
remedy  the  denial  of  FAPE  to  that 
student 

Topic:  Addressed:  Children  With 
Disabilities  Placed  in  Private  Schools  by 
Their  Parents 

•  Letter  dated  lanuary  21.  2000  to 
U.S.  Congressman  David  L.  Hobson. 
regarding  a  parent's  request  for  speech 
servic:es  for  their  child  with  a  disability 
who  is  parentally-placed  at  a  private 
school,  and  clarifying  that  the  March  12. 
1999  final  regulations  regarding  the 
participation  of  parentally-placed 
private  sc:hool  c:hildren  with  di.sabilities 
accurately  reflect  the  applicable 
statutory  provision  in  the  IDEA 
.Amendments  of  1997  and  the 
Department's  longstanding 
interpretations  of  the  relevant  stafutorv 
and  regulaforv'  requirements  regarding 
the  participation  of  these  children  in 
programs  assisted  or  c:arried  out  under 
Part  B  of  IDEA. 

Topic  Addressed:  State  Educational 
-Agency  General  Supervisory 
Responsibility 

•  Letter  dated  February-  9,  2000  to 
Massac:husetts  Department  of  Education 
Program  and  Quality  Assurance 
Administrator  |ohn  Stager,  regarding  the 
State's  obligation  to  recover  the  Part  B 
of  IDEA  funds  received  by  the  Boston 
Renaissance  Charter  School  because  the 
charter  sc:hool  counted  children  with 
disabilities  but  did  not  produce  required 
documentation  that  those  children  had 
rt^ceived  appropriate  special  education 
and  related  ser\ices 


•  Letter  dated  February'  10.  2000  to 
Lawrence  M.  Siegel,  Esq.,  explaining  the 
Department's  view  that  a  State 
complaint  unit's  decision — which  found 
that  a  complaint  did  not  allege  a 
violation  of  Part  B  of  IDEA — was  valid, 
since  the  issue  raised  in  the  particular 
complaint  concerned  the  district's 
alleged  failure  to  provide  services  for  a 
student  with  a  disability  in  the 
succeeding  school  year. 

•  Letter  dated  February  10,  2000  to 
Maryland  State  Department  of 
Education  Special  Education  Assistant 
Superintendent  Carol  Ann  Baglin. 
regarding  the  State's  authority  to  require 
a  corrective  action  in  resolving  a 
complaint  against  a  school  district 
which  prohibits  that  district  from 
allowing  parents  to  voluntarily  waive 
their  right  to  receive  a  copy  of 
procedural  safeguards  available  to 
parents  under  Part  B  of  IDEA,  since  the 
statute  specifies  the  times  when  the 
procedural  safeguards  notice  must  be 
provided  and  does  not  authorize  any 
exceptions. 

•  Letter  dated  February  28,  2000  to 
Alaska  Department  of  Education  and 
Early  Development  Commissioner 
Richard  S.  Cross,  informing  Alaska  that, 
despite  the  unique  circumstances  set 
out  in  its  inquiry,  there  is  no  authority 
in  IDEA  for  the  Department  to  grant  a 
State  a  waiver  of  the  requirement  that  it 
revise  its  State  statutes  to  comply  with 
the  requirements  of  the  IDEA 
Amendments  of  1997  in  order  for  the 
State  to  receive  its  Part  B  of  IDEA  grant 
awards  for  FFY  2000. 

•  Letter  dated  March  27.  2000  to 
Virginia  Department  of  Education 
Acting  Superintendent  Dr.  Jo  Lynne 
DeMary,  informing  the  Virginia 
Department  of  Education  that  (1)  its 
failure  to  comply  with  the  regulation  at 
34  CFR  300.514(c)— which  addresses 
what  constitutes  a  child's  "stay-put"  or 

■pendency"  placement  if  the  decision  of 
a  hearing  officer  in  a  due  process 
hearing  conducted  by  the  SEA  or  a  State 
review  official  in  an  administrative 
appeal  agrees  with  the  child's  parents 
that  a  change  of  placement  is 
appropriate — could  result  in 
enforcement  action  against  the  State, 
and  (2)  compliance  with  this  regulation, 
which  is  a  valid  and  appropriate 
exercise  of  the  Department's  regulatory 
authority,  is  required  of  all  States 
receiving  IDEA  funds. 

Topic  Addressed:  Coordinated  Services 

•  Memorandum  to  Chief  State  School 
Officers  dated  January  24,  2000, 
regarding  distribution  of  Office  of 
Special  Education  Programs  (OSEP) 
Memorandum  00-7  dated  January  13, 
2000  to  State  Directors  of  Special 


Education,  which  explains  five 
provisions  in  the  IDEA  Amendments  of 
1997  that  enhance  coordinated  services 
and  are  designed  to  improve  results  for 
students  with  disabilities. 

Topic  Addressed:  Participation  in  State 
and  District-Wide  Assessment  Programs 

•  Letter  dated  February  4,  2000  to 
individual,  (personally  identifiable 
information  redacted),  regarding  the 
importance  of  ensuring  that  students 
with  disabilities  are  fully  included  in 
the  benefits  of  State  and  district-wide 
assessment  programs  and  that  States 
that  report  data  about  the  performance 
of  nondisabled  children  on  assessments 
at  the  district  or  State  level  must  also  do 
so  for  disabled  children. 

Section  613 — Local  Educational  Agency 
Eligibility- 
Topic  Addressed:  Charter  Schools 

•  Letter  dated  March  31,  2000  to  New- 
York  State  Education  Department 
Deputy  Commissioner  Lawrence 
Gloeckler,  clarifying  that  an  LEA  is  not 
required  to  distribute  Part  B  of  IDEA 
flow-through  funds  to  charter  schools 
that  are  not  established  as  LEAs  or  as 
public  schools  of  the  LEA. 

Section  615 — Procedural  Safeguards 

Topic  Addressed:  Student  Discipline 

•  Letter  dated  February  4.  2000  to 
individual,  (personally  identifiable 
information  redacted),  regarding  options 
available  to  school  authorities  in 
appropriately  educating  a  disabled 
student  whose  continued  presence  in  a 
classroom  may  pose  a  threat  to  school 
safety. 

•  Letter  dated  February  4.  2000  to 
U.S.  Congressman  Ronnie  Shows, 
regarding  a  perceived  disparity  in 
procedures  for  disciplining  disabled  and 
nondisabled  students,  and  providing  an 
explanation  of  the  requirements  of  the 
IDEA  Amendments  of  1997  that  govern 
disciplining  disabled  students. 

•  Letter  dated  February  16,  2000  to 
individual,  (personally  identifiable 
information  redacted),  regarding  options 
available  to  school  authorities  in 
disciplining  students  with  disabilities. 

•  Letter  dated  March  15,  2000  to 
individual,  (personally  identifiable* 
information  redacted),  regarding  options 
available  to  parents  in  resolving 
disagreements  with  a  school  district 
over  the  requirements  of  Part  B  of  IDEA 
even  if  criminal  charges  are  pending 
against  a  student,  and  explaining  that 
(1)  Part  B  of  IDEA  does  not  prohibit  a 
State  or  local  school  district  from 
reporting  a  crime  committed  by  a 
student  with  a  disability  to  appropriate 
State  law  enforcement  or  judicial 


authorities,  and  (2)  a  hearing  officer  is 
not  considered  an  employee  of  a  local 
school  district  merely  because  the 
hearing  officer  is  paid  to  conduct  the 
hearing. 

•  Letter  dated  March  15.  2000  to 
Louisiana  State  Superintendent  Cecil 
Picard.  clarif\ing  that  (1)  the  statutorv- 
provision  requiring  a  school  district  to 
ask  a  hearing  officer,  in  lieu  of 
permitting  school  officials  unilaterally, 
to  order  the  removal  of  a  child  who  is 
potentially  dangerous  to  an  appropriate 
interim  alternative  educational  setting 
for  up  to  45  days  strikes  an  appropriate 
balance  between  the  need  to  provide 
school  officials  increased  flexibility  in 
dealing  with  school  safety  while 
maintaining  due  process  and  procedural 
protections  for  children  with  disabilities 
and  their  parents,  and  (2)  regardless  of 
available  Federal  special  education 
funding.  States  have  flexibility  in 
accessing  existing  State  and  Federal 
programs  to  fund  special  education 
services. 

Part  C:  Infants  and  Toddlers  With 
Disabilities 

Sections  631-641 

Topic  Addressed:  Natural  Environments 

•  Letters  dated  March  21.  2000  to 
U.S.  Senator  Dianne  Feinstein. 
responding  to  separate  inquiries  from 
constituents,  regarding  the  histon,-  and 
changes  to  the  natural  enviroiunents 
requirements  of  Part  C  of  IDEA  since  the 
law  was  originally  enacted,  and 
clarifying  that  the  need  for  parent 
networking  and  parent  training  could  be 
addressed  through  the  provision  of 
appropriate  services  in  the  child's 
individualized  family  ser\'ices  plan 
(IFSP). 

•  Letter  dated  March  21.  2000  to  U.S. 
Congressman  Mike  Thompson, 
regarding  the  history-  of  and  changes  to 
the  natural  environments  provisions  of 
Part  C  of  IDEA  and  the  requirement  that 
decisions  about  the  provision  of 
required  earlv  inter\-ention  services  in 
natural  environments  must  be 
individually  determined  by  the  child's 
IFSP  team,  and  clarifying  that 
determinations  regarding  services, 
including  ser\'ices  for  parents  and  the 
location  of  services  to  a  child,  are  made 
bv  the  child's  IFSP  team. 

"  •  Letter  dated  March  21 .  2000  to  U.S. 
Congress  woman  Lynn  Woolsey, 
regarding  the  natural  environments 
provision  of  Part  C  of  IDEA,  and 
clarifying,  in  general,  that  providing 
services  to  an  infant  or  toddler  with  a 
disability  in  a  setting  such  as  a  center- 
based  program  that  is  limited 
exclusively  to  infants  and  toddlers  with 
disabilities  would  not  constitute  a 
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natural  fin  iri)iuiii'iil,  hut  th.it  tj.irlv 
intt'rvi!nti(iii  st-rvu  cs  inav  he  prnviciofl 
ill  a  ((uitcr-hast'd  prn^rani  scniuj.;  milv 
(hihirt'ii  with  (lisalMhtii^s.  if  thf  IFSI' 
team  lustifirs  iii  the  II'SI'  th.it  thi-. 
location  IS  nt'ct'ssarv  to  int>t't  thf 
iiulivi(iual  in'tuls  of  a  i.hild  for  a 
particular  st-rvu  f. 

SfHtliHi  641) — I'ljvor  iif  IaisI  Ursort 

Topic:  Addressed    I  se  of  [-'ainilv  s 
F'uhlu:  and  Private  Insurance  for  Karh 
Intervention  Services 

•   Letter  dated  M.irch  21.  2()()()  to 
Illinois  Department  of  Human  Services 
Director  of  (lomnuinitv  Health  .ind 
Prevention  lames  R   Nelson,  explaimnj.; 
that  ( 1 )  with  respei  t  to  the  use  of  a 
faiiiilv's  [irivate  insuraiK  e  for  servu  es 
under  P<irt  C  of  IDKA.  pending  further 
regulatorv  action,  tfie  Dejiartmeiit  will 
accept  a  States  reasonable 
interpretation  of  Part  ('.  of  IDKA. 
including  O.SKP's  prior  (lolii  \  letters 
and  the  position  set  out  in  the 
Departments  N'otu  e  of  Projiosed 
Kulem.ikint;  on  this  issue.  (2|  with 
respect  to  the  use  of  public  iiisuraiu  e. 
P.irt  C  of  IDKA  funds  are  the  pa\or  ot 
List  resort;  and  (:t|  if  ,i  familv  doe.s  not 
[lermit  aicess  to  its  Medicaid  p.ivmeiits 
Part  C  of  IDEA  retiuires  that  a  State 
ensure  th.it  the  inabilitv  of  ,i  familv  to 
pav  for  reipiired  s.ma  k  es  iloes  nut  result 
in  the  denial  of  serv  ii  es  under  Part  (.  of 
IDHA  to  the  child  or  to  the  i  hilds 
f.inulv. 


Part  D:  National  Activities  To  Improve 
Education  of  Children  With  Disabilities 

Subpart  1 — State  Program 
Improvement  Grants  for  Children  With 
Disabilities 

Sr(  tion  65.1 — Apphciitinns 

Topu,  Addres.sed:  Information  About 
State  Program  Improvement  Cirants 

•  Letter  dated  March  24.  2()0{)  to 
individual,  (personallv  identifiable 
information  redacted),  clarifying  that  (1) 
.State  Program  Improvement  Clrants. 
.iuthorized  bv  Part  D  of  IDKA.  are 
discretionary  grants  that  are  not 
intended  to  provide  direct  service's  to 

(  hildren  with  disabilities,  and  (2)  Part  D 
of  IDEA  does  not  recpure  a  St.ite  to 
establish  its  own  regulations  to 
■idminister  this  gr.int  program 

.\tis(t'll(inri>us 

Topic  Addressed:  Inapplicabilitv  of  the 
Least  Restrictive  Environment  and 
Disc  ipline  Recpiirements  of  Part  B  of 
IDKA  to  College  Students 

•  Letter  dated  Ft'bruary  10,  21)00  to 
individual,  (personally  identifiable 
information  redacted).  c:larifving  that 
the  least  restric  tivt!  environment  (LRE) 
and  discipline  provisions  of  Part  B  of 
IDEA  do  not  applv  to  college  stucients 
since  the  Part  B  of  IDEA  regulations 
(irov  ide  that  a  disableci  student's 
graduation  from  high  school  with  a 
regular  high  school  diploma  ends  the 
students  entitlement  to  FAPE.  and 
noting  th.it  some  of  the  issues  regarding 


the  provision  of  postsecondarv  services 
to  students  with  disabilities  mav  be 
within  the  jurisdiction  of  the 
Department  s  Office  for  Civil  Rights. 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPIMENT 

24  CFR  Part  902 

[DocKat  No.  FR-4497-C-06] 

RIN  2577-AC08 

Public  Housing  Assessment  System 
(PHAS):  Technical  Correction 

AGENCY:  Offirfi  of  tht^  Assistant 

Secretary  for  Public  and  Indian 

Housinj?,  and  Office  of  the  Director  of 

the  Real  Estate  Assessment  Center. 

HIJD 

ACTION:  Technical  correction. 


summary:  On  January  1 1 .  2000.  HUD 
published  a  final  rule  that  made  certain 
amendments  to  the  Public  Housing 
Assessment  .System  regulations,  issued 
as  final  regulations  bv  HUD  on 
.September  1.  1998.  This  document 
makes  certain  technical  and  editorial 
corrections  to  the  lanuarv  1 1,  2000.  final 
rule.  Elsewhere  in  this  edition  of  the 
Federal  Register.  HUD  is  publishing  a 
notice  concerning  additional  PHA.S 
transition  assistance  for  certain  PHAs. 
DATES:  Effective  Date:  February  10. 
2000. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

further  information  contact  the  Real 
Estate  Assessment  Center  (RI-^AC). 
Attention:  Wanda  Funk.  U.  S. 
Department  of  Housing  and  Urban 
Development.  1280  Maryland  Avenue. 
S\V.  Suite  800.  Washington  DC,  20024; 
telephone  Technical  Assistance  Centtsr 
at  (888)  245-1860  (this  is  a  toll  free 
number).  Perscms  with  hearing  or 
speech  impairments  may  access  that 
number  via  TTY  by  calling  the  Federal 
hiformation  Relay  .Service  at  (800)  877- 
8339.  Additional  information  is 
available  from  the  REAC  Internet  Site. 
http://www.hud.gov/reac:. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  January  11.  2000(65  FR  1712). 
HUD  issued  a  final  rule  that  made 
certain  amendments  to  the  Public 
Housing  Assessment  System  (PHAS) 
regulations  The  PHAS  was 
implemented  bv  final  regulations 
published  on  .September  1.  1998.  Thi- 
amendments  published  to  the  PHAS 
regulations  on  lanuarv  1 1.  2000. 
followed  a  proposed  rule  published  on 
lune  22.  1999.  and  the  amendments 
were  prompted  by  both  statutory  and 
administrative  changes  to  the  PHAS 
The  Quality  Housing  and  Work 
Responsibility  Act  of  1998  (Pub.L.  105- 
276.  approved  October  21.  1998) 
(referred  to  as  the  "Public  Housing 
Reform  Act")  made  certain  amendmtuits 


to  section  6(j)  of  the  U.vS.  Housing  Act 
of  1937.  which  necessitated  changes  to 
the  PHAS  regulations.  Additionally, 
HUD  determined  that  certain  changes 
were  needed  to  the  regulations  as  a 
result  of  the  transition  period  to  the  new 
PHAS  that  HUD  provided  following 
issuance  of  the  September  1,  1998,  final 
rule  The  .September  1.  1998  final  rule 
did  no»  provide  for  immediate 
implementation  of  PHAS.  but  rather 
provided  for  a  year's  transition  period  in 
which  HUD  tested  its  PHAS  systems, 
provided  advisory  scores,  and 
continued  discussions  and  meetings 
with  public  housing  agencies  (PHAs) 
and  residents,  and  their  respective 
representatives  about  the  PHAS.  As  a 
result  of  this  transition  period,  extended 
by  HUD  at  the  request  of  PHAs.  and 
discussions  and  meetings  which 
continued  well  into  the  fall  and  winter 
of  1999.  HUD  determined  certain 
changes  were  needed.  The  changes,  both 
statutory'  and  regulatory  were  discussed 
in  the  preambles  to  the  June  22.  1999. 
proposed  rule,  and  the  January-  1 1 .  2000. 
final  rule. 

II.  Technical  Corrections 

This  document  corrects  certain  errors 
that  appeared  in  the  January-  11.  2000 
final  rule.  Three  primary  corrections  are 
made  by  this  document: 

•  First,  in  <j  902.43.  HUD  reinstates 
"vacant  unit  turnaround  time"  as  a 
Management  Operations  sub-indicator. 

In  tne  preamnle  to  the  January  11. 
2000,  final  rule.  HUD  advised  that  it 
was  persuaded  by  public:  comment  on 
the  proposed  rule  and  discussions  with 
PHAs  that  assessing  vacancy  rate  under 
the  Management  Operations  Indic^atcjr 
was  duplicative  of  assessing 
"occupancy  loss"  and  "tenant 
re(jeivable  outstanding"  under  the 
Financial  Condition  Indic:atf)r.  HUD 
therefore  agreed  that  the  vacancy  rate 
sub-indicator  under  the  Management 
Operations  Indicator  would  be  removed. 
(.See  discussion  at  65  FR  1716).  In 
removing  "vacancy  rate"  from  ^  902.43. 
HUD  inadvertently  also  removed 
"vacant  unit  turnaround  time."  These 
two  components  were  combined 
together  as  one  sub-indic:ator  under 
PHAS  (just  as  they  had  been  under  the 
predecessor  system — the  Public  Housing 
Management  Assessment  Program 
(PHMAP))  Vac:ant  unit  turnaround  time 
is  a  statutorily  rec}uired  indicator  and  is 
not  covered  by  any  other  sub-indicator 
in  either  the  Financial  Condition 
Indicator  or  the  Management  Operations 
Indic:ator.  and  the  removal  of  this  sub- 
indicator  was  not  part  of  the  discussions 
between  HUD  and  the  PHAs.  ncjr  was 
vac:ant  unit  turnaround  time  raised  by 
public  commenters  on  the  June  22, 


1999,  proposed  rule  as  an  assessment 
component  found  under  more  than  one 
PHAS  Indicator  (again,  as  was  the  case 
with  vacancy  rate). 

HUD  is  therefore  reinstating  this  sub- 
indicator  through  this  correction 
document.  In  revised  §902.43,  HUD 
makes  the  vacant  unit  turnaround  time 
the  first  sub-indicator,  and  the 
remaining  sub-indicators  are 
redesignated  accordingly.  For  the 
convenience  of  the  reader,  the  entire 
section  is  republished,  as  corrected. 

•  Second,  the  Board  of  Review 
process  provided  in  §902.69  is 
applicable  to  appeal  of  PHAS  scores, 
and  not  just  to  appeal  of  troubled 
designation  or  petition  for  removal  of 
troubled  designation.  This  was  made 
clear  in  the  preamble  discussion  at  page 

1728.  third  column,  continuing  on  page 

1729,  first  column.  In  this  discussicm,  in 
response  to  a  comment  from  the  public 
that  the  appeal  process  did  not  allow  for 
reviewing  of  the  scoring  process  itself, 
and  the  process  was  too  abbreviated, 
HUD  responded  by  referring  to  the 
process  in  §902.69,  and  noted  that  this 
appeal  process  provides  for  referral  to 
the  Board  of  Review. 

HUD,  therefore,  revises  the  language 
in  §  902.69  to  clarify  that  this  process  is 
applicable  to  appeal  of  PHAS  scores, 
consistent  with  the  discussion  in  the 
preamble. 

•  Third,  with  the  extension  of 
advisory-  scores  to  PHAs  with  fiscal 
years  ending  March  31 ,  2000,  HUD  has 
corrected  this  section  to  reflect 
implementation  of  PHAS  begins  with 
PHAs  with  fiscal  years  ending  cm  and 
after  June  30.  2000.  and  to  allow  for 
flexibility  if  further  changes  are 
considered  necessary  that  will  not 
require  another  correction  or 
amendment  to  the  rule. 

Other  corrections  made  by  this 
document  are  as  follows: 

•  In  §  902.20.  HUD  removes  in 
paragraph  (b)(2)  the  reference  to  the 
assessment  of  vacant  units  under  the 
Management  Operations  Indicator.  (See 
65  FR  1 741 .  first  column.)  In  the  January 
11.  2000.  final  rule.  HUD  determined 
that  unit  vacancy  only  would  be 
assessed  by  the  occupancy  loss  sub- 
indicator  under  the  Financial  Condition 
Indicator.  Therefore  this  reference  is 
incorrect. 

•  In  §902.20.  the  regulatory  reference 
in  paragraph  (c)  should  be  §  902.43(a). 
not  §  902.43(a)(5).  (See  65  FR  1 741 .  first 
column.)  HUD  corrects  this  cross- 
reference. 

•  In  §  902.25.  HUD  replaces  the  word 
"latest"  in  paragraph  (b)(2)(ii)  which 
appears  before  the  term  "census  data" 
with  the  word  "most  recent."  (See  65  FR 
1743,  first  column.)  HUD  believes  that 


the  phrase  "most  recent"  is  a  more  clear 
description  of  the  type  of  census  data 
needed. 

•  In  §  902.25,  HUD  clarifies  in 
paragraph  (c)(3)  that  adjustments  for 
modernization  work-in-progress  are  not 
limited  to  units  but  encompass 
modernization  work-in-progress  being 
undertaken  in  other  areas  in  a  PHA's 
development,  which  areas  are  subject  to 
physical  inspection  by  HUD.  (See  65  FR 

1744,  first  column.) 

•  In  §  902.35,  HUD  corrects  the 
definition  of  "Tenant  Receivable 
Outstanding"  to  further  clarify  its 
meaning. 

•  In  §  902.43,  the  use  of  the  term 
"unobligated"  in  the  first  sentence  of 
paragraph  (a)(1)  is  incorrect.  (See  65  FR 

1745,  third  column.)  The  correct  terra 
should  be  "unexpended."  HUD  makes 
this  correction. 

•  In  §  902.43,  the  regulatory  reference 
in  paragraph  (b)(1)  should  be  to 

§  902.60(d),  not  902.69(d).  (See  65  FR 

1746,  middle  column.)  HUD  corrects 
this  cross-reference. 

•  In  §  902.45,  HUD  clarifies  that  a 
PHA  that  receives  less  than  60  percent 
of  the  maximum  calculation  for  the 
Capital  Fund  subindicator  under  PHAS 
Indicator  #3  (Management  Operations) 
is  troubled  with  respect  to  program 
assistance  under  the  Capital  Fund.  (See 
65  FR  1746,  end  of  middle  column,  top 
of  third  column.)  This  is  clearly  stated 
in  §  902.67(c)(2)(ii),  but  should  also  be 
stated  in  §902,45. 

•  In  §902.60,  paragraph  (e)(2)  is 
amended  to  clarify  that  a  PHAs  failure 
to  submit  a  certification  required  under 
the  PHAS  regulations  or  to  submit  year- 
end  financial  information  will  result  in 
a  score  of  zero  only  for  the  PHAS 
Indicator  for  which  the  certification  or 
financial  information  is  required  and 
not  received.  Without  this  correction, 
the  rule  indicates  that  the  PHA  would 
receive  a  score  of  zero  for  all  of  the 
PHAS  Indicators  which  require 
certifications,  even  if  certifications  are 
received  for  some  of  them.  (See  65  FR 
1748,  first  column.) 

This  section  is  also  amended  to  clarify 
that  HUD  may  not  extend  the  reporting 
deadline  for  audited  financial 
statements.  OMB  Circular  A-133 
provides  that  an  audited  financial 
statement  must  be  submitted  within 
nine  months  after  an  entity's  fiscal  year- 
end.  This  deadline  may  not  be  extended 
by  HUD.  and  the  revised  language 
clarifies  this. 

•  In  §  902.67.  the  regulatory  reference 
in  paragraph  (c)(2)(ii)  should  be  to 

§  902.43(a),  not  §  902.43(a)(2).  (See  65 
FR  1749.  first  column.)  HUD  corrects 
this  cross-reference. 


•  In  §  902.69,  HUD  replaces  the  term 
"final  PHAS  score"  in  the  first  sentence 
of  paragraph  (c)(1))  with  the  term 

■overall  PHAS  score."  (See  65  FR  1750, 
middle  column.)  As  stated  in 
§  902.63(c),  a  PHA's  overall  PHAS  score 
becomes  its  final  PHAS  score  after  any 
adjustments  are  made  in  accordance 
with  the  regulatory  provisions  and 
following  the  appeals  process  provided 
in  §902.69. 

•  In  §  902.77,  the  regulatory  reference 
in  the  second  sentence  of  paragraph 
(a)(1)  should  be  §902.79,  not  §902.69. 
(See  65  FR  1753,  first  column.)  HUD 
corrects  this  cross-reference. 

In  §  902.79,  the  reference  in  paragraph 
(b)(l)(iv)  to  "paragraph  (a)  of  this 
section"  is  incorrect.  (See  65  FR  1753. 
third  column.)  The  reference  should  be 
to  "paragraph  (b)(4)  of  this  section." 
HUD  corrects  this  reference. 

III.  Responses  to  Post-Final  Rule 
Questions 

In  addition  to  the  regulatory  changes 
described  above,  other  issues  or 
concerns  were  raised  to  HUD  after 
publication  of  the  January  11,  2000. 
final  rule,  as  follows. 

HUD  was  asked  to  correct  the  January- 
11,  2000.  final  rule  to  include  a  definite 
period  of  time  in  which  HUD  must 
respond  to  a  request  for  an  appeal.  HUD 
points  out  that  §902. 69(e)  provides  that 
HUD  will  make  final  decisions  of 
appeals  within  30  days  of  receipt  of  an 
appeal,  and  may  extend  this  period  for 
an  additional  30  days  if  further  inquiry- 
is  necessary.  No  correction  is  needed 
since  the  rule  does  address  this  issue. 

HUD  was  asked  how  a  PHA 
designated  as  troubled  under  PHMAP 
and  in  receivership  can  obtain  an 
acceptable  PHMAP  rating  to  get  out  of 
receivership  since  there  are  no  more 
PHMAP  ratings.  As  noted  in  the 
preamble  to  the  first  PHAS  rule  issued 
in  1998,  and  discussed  in  other  PHAS 
notices  and  the  1999  rule.  PHAS 
Indicator  #3  (Management  Operations) 
covers  the  majority  of  areas  covered  bv 
PHMAP.  As  noted  in  die  PHAS 
Transition  Notice,  published  on  October 
21,  1999  (64  FR  56676),  PHAs  with 
fiscal  years  ending  September  30,  1999, 
or  December  31,  1999,  will  receive  an 
assessment  score  solely  on  the  basis  of 
HUD's  assessment  of  the  PHA's 
management  operations  in  accordance 
with  24  CFR  part  902,  subpart  D  of  the 
PHAS  regulations  (PHAS  Indicator  #3, 
Management  Operations).  (See  64  FR 
56677,  middle  column).  As  the  October 
21,  1999,  notice  provided,  PHAs  with 
fiscal  years  ending  on  or  after  March  31, 
2000,  will  receive  a  PHAS  score;  and 
therefore,  either  an  assessment  score 
under  PHAS  Indicator  #3,  for  PHAs 


with  fiscal  years  ending  September  30, 
1999.  or  December  31 .  1999.  or  a  PHAS 
score  for  PHAs  with  fiscal  years  ending 
on  or  after  March  31.  2000.  take  the 
place  of  the  PHMAP  score.  (As  noted 
earlier,  and  as  discussed  further  below. 
PHAS  advisory-  scores  are  extended  to 
PHAs  with  fiscal  years  ending  on  March 
31,  2000,  and  the  October  21,  1999.  and 
December  16,  1999.  PHAS  Transition 
Assistance  Notices  are  revised  by  this 
document.)  HUD  also  was  asked  about 
a  statement  in  the  preamble  concerning 
HUD's  discussions  with  GAO 
concerning  the  GAO  report  on  its 
analysis  of  the  PHAS.  (See  65  FR  1713. 
first  column.)  HUD  acknowledges  that 
this  preamble  language  requires 
clarification.  At  the  time  the  Conference 
Report  to  the  FY  2000  HUD 
Appropriations  Act  was  issued  (October 
13.  1999).  GAO's  planned  review  of  the 
physical  inspection  process  focused 
only  on  HUD's  multifamily  housing,  not 
public  housing.  Although.  GAO 
subsequently  expanded  the  scope  of  its 
review  to  include  public  housing.  GAO 
acknowledged  that  its  analysis  of 
implementation  of  PHAS  in  public 
housing  and  compilation  of  a  report 
would  take  several  months.  Postponing 
implementation  of  PHAS  until  the  GAO 
report  was  completed  would  have 
caused  a  significant  delay.  HUD  advised 
both  GAO  and  Congressional  staff  before 
publication  of  the  Januar\-  11.  2000. 
final  rule  that  HUD  would  proceed  with 
its  PHAS  implementation  plans.  When 
the  GAO  report  is  complete.  HUD  will 
examine  the  GAO  findings  and  make 
any  changes  to  the  PHAS  physical 
inspection  process  that  will  refine  and 
improve  this  system. 

rv.  Related  Document — Notice  on 
Additional  Transition  Assistance 

HUD  also  was  asked  to  provide 
further  transition  assistance  to  certain 
PHAs.  Please  see  HUD's  notice 
published  elsewhere  in  this  edition  of 
the  Federal  Register  that  addresses 
PHAS  transition  assistance  for  certain 
PHAs. 

List  of  Subfects  in  24  CFR  Part  902 

Administrative  practice  and 
procedure.  Public  housing.  Reporting 
and  recordkeeping  requirements. 

Accordingly,  24  CFR  part  902  is 
corrected  by  making  the  following 
correcting  amendments: 

PART  902— PUBLIC  HOUSING 
ASSESSMENT  SYSTEM 

1.  The  authority  citation  for  24  CFR 
part  902  continues  to  read  as  follows: 

Authoritv:  42  U.S.C.  1437d(i).  42  U.S.C. 
3535(d). 
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2.  Revi.se  §  902  5  to  read  as  foliow.s. 

§902.5    Applicabtlity. 

(a)  PHAs.  /fA/C.s.  AMEs  ( 1 )  SioriiiH  of 
HMCs  (ind  .■\MH^  Thi.s  part  applies  to 
F'H.A.s.  Ri'sidenI  Mana^einent 
(iorpDration.s  (KMCls)  and  Alternate 
^Iana^ement  Entities  (AMEs).  as 
described  in  this  section   As  desc:rihed 
in  this  set:tion.  this  part  is  also 
applicable  to  RM('s  that  receive  direct 
funding  from  HUD  in  accordance  with 
section  20  of  the  19.J7  Act  (DF-RMCs) 

(i)  RMCs  and  HF-RMCs  will  be 
assessed  and  issued  their  own  numeric 
scores  under  the  PHAS  based  on  the 
public  housing  developments  (jr 
portions  of  public  housing 
developments  that  they  manage  and  the 
responsibilities  thev  assume  which  (.an 
be  sciored  under  PHAS   References  in 
this  part  to  PHAs  include  RMCs  and  this 
part  is  applicable  to  RVK^s  unless  staled 
otherwise.  References  in  this  part  to 
RMCs  include  DF-RMCls  and  this  part  is 
applicable  to  DF-RMCs  unless 
otherwise  stated 

(ii)  AMEs  are  not  issued  PHAS  scores. 
The  performance  of  the  AMF 
contributes  to  the  PHAS  score  of  the 
PH.^  or  PHAs  for  which  they  a.ssumed 
management  responsibilities 

(2)  PHA  iiltiinutf  rfs[i(>nsil)lf  rntitv 
iiiulfr  ACC.  fxrt'pt  wbe'rr  DF-HMC 
(issumfs  nuindiifiiiriit  <>f>cnttii>ns  (i) 
Because  the  PHA  and  not  the  RMC/AMK 
is  ultimatelv  responsible  to  [{['])  under 
the  ACX:.  the  PHAS  score  of  a  PHA  will 
be  based  im  all  of  the  develo[)nients 
c:overed  bv  the  MX.,  including  thtise 
with  management  operations  assumed 
hv  an  RM(;  or  AMF  (in(  hiding  a  (  ourt 
ordered  re(  eivershifi  .igreement.  it 
apiilii  able) 

(ii)  A  PHA  ;>  PHAS  score  will  not  be 
based  on  developments  managed  bv  a 
DF-RMC 

(b)  linplfiiifntatinn  ol  PHAS   The 
regulations  in  this  part  are  applicable  to 
PHAs  with  fiscal  vears  ending  cm  and 
after  |une  :tO.  2000.  unless  HUD. 
through  Federal  Register,  notice  revi.ses 
thi!  implementation  date  to  later  date. 

( 1 )  For  PHAs  that  urr  not  issued 
P//,-\.S'  siort's   I  iiuler  certain 
cin  umstances.  PHAs  mav  not  he  issued 
PHAS  scores  For  these  PHAs.  in  lieu  of 
a  PHAS  sf:ore,  HIID  will  issue  the 
following: 

(il  PHAS  Achison-  .Score  A  PHA  will 
be  issued  a  PHAS  advisorv  score  for  all 
PHAS  indicators— Indicators  «1 
(Physical).  »2  (Financial).  «*;t 
(Management  Operations),  and  #4 
(Residtmt  Servi(  e  and  Satisfattion)  The 
PHA  must  comply  with  the 
requirements  of  this  part  so  that  HUD 
may  issue  the  advisory  score.  Physical 
inspections  required  to  be  conducted  by 


PHAs  under  the  Management 
Operations  Indicator  will  be  conducted 
using  HUD  uniform  physical  inspection 
protocol,  unless  HUD  provides,  through 
Federal  Register  notice,  that  PHAs  mav 
use  HUD's  Housing  Qualitv  Standards. 

(ii)  Management  Assessment  Score.  A 
PHA  will  receive  an  assessment  .score 
on  the  basis  of  HUD's  assessment  of  the 
PHAs  management  operations  in 
accordance  with  subpart  D  of  this  part. 

3   In  ^902.20.  revise  paragraphs  (b)(2) 
introductory  te.xt  and  (c)  to  read  as 
follows: 

§  902.20    Physical  condition  asMSsrrwnt. 

•  •  *         *         * 

(b)  *    *    • 

(2)  Only  occupied  units  will  be 
inspected  as  dwelling  units  (except 
units  approved  by  HIID  for  non- 
dwelling  purposes,  e.g..  daycare  or 
meetings,  which  are  inspected  as 
common  areas).  Vacant  units  that  are 
not  under  lea.se  at  the  time  of  the 
physical  inspection  will  not  be 
inspected,  but  vacant  units  are  assessed 
under  the  Finanf:ial  Condition  Indicator 
#2  («}  902.35(b)(4)).  The  categories  of 
vacant  units  not  under  lease  that  are 
exempted  from  phvsical  inspection  are 
as  follows: 
'         •         •         •         * 

((  )  PHA  physical  inspection 
requirement  The  HUD-conducted 
[ihvsical  inspections  recjuired  bv  this 
j)art  do  not  relieve  the  PHA  of  the 
responsibility  to  inspect  public  housing 
units  as  provided  in  section  ti(f)(3)  of 
the  Act  (42  U.S.C.  ]437d(f)(3)).  and 
^902. 43(a) 
***** 

4.  In  *)902,2fj.  revise  paragraphs 
(b)(2)(ii).  (c)(3)  introduitorv  text,  and 
(c)(3)(i)  to  read  as  follows; 

§902.25     Physical  condition  scoring  and 
thresholds. 

***** 

(h)  *    *    • 
(2,  *    *    * 

(ii)  Neighborhood  environment 
applies  to  properties  located  where  the 
inuiiediate  surrcjunding  neighborhood 
(that  is  a  majority  of  the  population  that 
resides  in  the  census  tracts  or  c:ensus 
block  groups  on  all  sides  of  the 
development)  has  at  least  51  percent  of 
families  with  incomes  below  the 
poverty  rate  as  documented  by  the  most 
recent  census  data 
***** 

(c)  *    *    * 

(3)  Adjustments  for  modernization 
work  in  profiress.  HUD  may  determine 
that  an  occupied  dwelling  unit  or  other 
areas  of  a  PHA  development,  subject  to 
physical  inspection  under  this  subpart. 


which  are  undergoing  modernization 
work  in  progress  require  an  adjustment 
to  the  physical  condition  score. 

(i)  .^n  occupied  dwelling  unit  or  other 
areas  of  a  PHA  development  undergoing 
modernization  are  subject  to  physical 
insptH:tion:  the  unit  and  other  areas  of 
the  PHA  development  are  not  exempt 
from  physical  inspection.  All  elements 
of  the  unit  or  of  the  other  areas  of  the 
PHA  development  that  are  subject  to 
inspection  and  are  not  undergoing 
modernization  at  the  time  of  the 
inspection  (even  if  modernization  is 
planned)  will  be  subject  to  HUD's 
physical  inspection  protocol  without 
adjustment.  For  those  elements  of  the 
unit  or  of  the  development  that  are 
undergoing  modernization,  deficiencies 
will  be  noted  in  accordance  with  HUD's 
physical  inspection  protocol,  but  the 
PHA  may  request  adjustment  of  the 
physical  condition  score  as  a  result  of 
modernization  work  in  progress. 


5.  In  §902.35.  revise  paragraph  (h)(3) 
to  read  as  follows: 

§902.35    Financial  condition  scoring  and 
thresholds. 


(b)  *   *   * 

(3)  Tenant  Receivable  Outstanding  is 
the  average  number  of  days  tenant 
receivables  are  outstanding  and  it  is 
calculated  bv  dividing  tenant  accounts 
receivable  by  Daily  Tenant  Revenue 
(rental  revenue/365). 
***** 

6.  Revise  «?  902.43  to  read  as  follows: 

§  902.43    Management  operations 
performance  standards. 

(a)  Management  operations  sub- 
indicators.  The  following  sub-indicators 
listed  in  this  section  will  be  used  to 
assess  a  PHAs  management  operations. 
The  components  and  grades  for  each 
sub-indicator  are  the  same  as  those 
provided  in  Appendix  1  to  the  PHAS 
Notice  on  the  Management  Operations 
Scoring  Process,  except  as  may  be 
otherwise  noted  in  this  subpart. 

(1)  Management  sub-indicator  i*l  — 
Vacant  I'nit  Turnaround  Time.  This 
sub-indicator  measures  the  PHAs 
efforts  to  reduce  unit  turnaround  time 
and  assesses  the  adequacy  of  the  PHA's 
system  to  track  unit  down  time,  make 
ready  time  and  lease  up  time. 

(2)  Management  sub-indicator  #2 — 
Capital  Fund.  This  management  sub- 
indicator  examines  the  amount  and 
percentage  of  funds  provided  to  the 
PHA  from  the  Capital  Fund  under 
section  9(d)  of  the  Act.  which  remain 
unexpended  by  the  PHA  after  three 
years,  the  timeliness  of  fund  obligation. 


the  adequacy  of  contract  administration, 
the  quality  of  the  physical  work,  and  the 
adequacy  of  budget  controls.  For 
funding  under  the  HOPE  VI  Program, 
only  components  #3,  #4,  and  #5  of  this 
sub-indicator  are  applicable.  This 
management  sub-indicator  is 
automatically  excluded  if  the  PHA  does 
not  have  section  9(d)  capital  funding. 

(3)  Management  sub-indicator  #3 — 
Work  Orders.  This  management  sub- 
indicator  examines  the  time  it  takes  to 
complete  or  abate  emergency  work 
orders,  the  average  number  of  days 
nonemergency  work  orders  were  active, 
and  any  progress  a  PHA  has  made 
during  the  preceding  three  years  to 
reduce  the  period  of  time  nonemergency 
maintenance  work  orders  were  active. 
Implicit  in  this  management  sub- 
indicator  is  the  adequacy  of  the  PHA's 
work  order  system  in  terms  of  how  a 
PHA  accounts  for  and  controls  its  work 
orders,  and  its  timeliness  in  preparing/ 
issuing  work  orders. 

(4)  Management  sub-indicator  it4 — 
PHA  Annual  Inspection  of  Units  and 
Systems.  This  management  sub- 
indicator  examines  the  percentage  of 
units  and  systems  that  a  PHA  inspects 
on  an  annual  basis  in  order  to  determine 
short-term  maintenance  needs  and  long- 
term  Capital  Fund  needs.  This 
management  sub-indicator  requires  a 
PHA's  inspection  to  utilize  the  HUD 
uniform  physical  condition  standards 
set  forth  in  subpart  B  of  this  part.  All 
occupied  units  are  required  to  be 
inspected. 

(5)  Management  sub-indicator  #5 — 
Security,  (i)  This  management  sub- 
indicator  evaluates  the  PHA's 
performance  in  tracking  crime  related 
problems  in  their  developments; 
reporting  incidence  of  crime  to  local  law 
enforcement  agencies;  the  adoption  and 
implementation,  consistent  with  section 
6(j)(l)(I)  (42  U.S.C.  1437d(j)(l)(I)),  of 
applicant  screening  and  resident 
eviction  policies  and  procedures,  and 
other  anticrime  strategies;  coordination 
with  local  government  officials  and 
residents  in  the  development  on 
implementation  of  such  strategies;  and 
as  applicable,  PHA  performance  under 
any  FIUD  drug  prevention/crime 
reduction  grants. 

(ii)  Paragraph  (a)  of  this  section 
provides  that  the  components  and 
grades  for  each  sub-indicator  are  the 
same  as  those  for  the  corresponding 
indicator  provided  in  Appendix  1  to  the 
PHAS  Notice  on  the  Management 
Operations  Scoring  Process,  except  as 
may  be  otherwise  noted.  For  Component 
#1,  Tracking  and  Reporting  Crime 
Related  Problems,  the  following  will  be 
used  to  describe  a  Grade  of  A:  The  PHA 
Board,  by  resolution,  has  adopted 


policies  and  the  PHA  has  implemented 
procedures  and  can  document  that  it: 

(A)  Tracks  crime  and  crime-related 
problems  in  at  least  90  percent  of  its 
developments; 

(B)  Has  a  cooperative  system  for 
tracking  and  reporting  incidents  of 
crime  to  local  police  authorities  to 
improve  law  enforcement  and  crime 
prevention;  and 

(C)  Coordinates  with  local 
government  officials  and  its  residents  on 
the  implementation  of  anticrime 
strategies. 

(6)  Management  sub-indicator  #6 — 
Economic  Self-Sufficiency.  The 
economic  self-sufficiency  sub-indicator 
measures  the  PHA's  efforts  to 
coordinate,  promote  or  provide  effective 
programs  and  activities  to  promote  the 
economic  self-sufficiency  of  residents. 
For  this  sub-indicator,  PHAs  will  be 
assessed  for  all  the  programs  that  the 
PHA  has  HUD  funding  to  implement. 
Also,  PHAs  will  receive  credit  for 
implementation  of  programs  through 
partnerships  with  non-PHA  providers, 
even  if  the  programs  are  not  funded  bv 
HUD  or  the  PHA. 

(b)  Reporting  on  performance  under 
the  Management  Operations  Indicator. 
(1)  A  PHA  is  required  to  submit 
electronically  a  certification  of  its 
performance  under  each  of  the 
management  operations  sub-indicators 
in  accordance  with  §  902.60(d). 

(2)  If  circumstances  preclude  a  PHA 
from  reporting  electronically,  HUD  will 
consider  granting  short-term  approval  to 
allow  a  PHA  to  submit  its  management 
operations  certification  manually.  A 
PHA  that  seeks  approval  to  submit  its 
certification  manually  must  ensure  that 
REAC  receives  a  request  for  manual 
submission  in  writing  two  months  prior 
to  the  submission  due  date  of  its 
Management  Operations  certification. 
The  wrritten  request  must  include  the 
reasons  why  the  PHA  cannot  submit  its 
certification  electronically.  REAC  will 
respond  to  such  a  request  and  will 
manually  forward  its  determination  in 
writing  to  the  PHA. 

7.  In  §  902.45,  paragraph  (b)  is  revised 
to  read  as  follows: 

§902.45    {Management  operations  scoring 
and  thresholds. 

***** 

(b)  Thresholds.  (1)  In  order  to  receive 
a  passing  score  under  the  Management 
Operations  Indicator,  the  PHA  must 
achieve  a  score  of  at  least  18  points  or 
60  percent  of  the  available  points  under 
this  PHAS  Indicator  #3.  If  the  PHA  fails 
to  receive  a  passing  score  on  the 
Management  Operations  Indicator,  the 
PHA  shall  be  categorized  as  a 
substandard  management  agency. 


(2)  A  PHA  that  receives  less  than  60 
percent  of  the  maximum  calculation  for 
the  Capital  Fund  subindicator  under 
Management  Operations  Indicator,  shall 
be  subject  to  the  sanctions  provided  in 
section  6(j)(4)  of  the  Act  (see 
§902.67(c)(2)(ii).) 

8.  In  §  902.60.  paragraph  (e)(2)  is 
revised  to  read  as  follows: 

§902.60    Data  collection. 

***** 

(e)  *    •    * 

(2)  If  any  certification  or  year-end 
financial  information,  with  the 
exception  of  the  PHA's  audited  financial 
statement,  is  not  received  within  three 
months  after  the  due  date,  the  PHA  will 
receive  a  presumptive  rating  of  failure 
for  each  PHAS  Indicator  for  which  the 
certification  or  year-end  financial 
information  is  not  received.  The  PHAs 
audited  financial  statement  must  be 
received  no  later  than  9  months  after  the 
PHA's  fiscal  year -end.  in  accordance 
with  0MB  Circular  A-133  (see 
§  902.33(c)).  If  the  audited  financial 
statement  is  not  received  by  that  date, 
the  PHA  will  receive  a  presumptive 
rating  of  failure  for  the  PHAS  Financial 
Indicator.  If  the  PHA  receives  a 
presumptive  rating  failure  for  any  PHAS 
Indicator  due  to  failure  to  submit  a 
certification  or  year-end  financial 
information  by  the  due  date,  including 
any  extension  of  the  due  date,  as 
provided  in  this  paragraph  (except  for 
the  audited  financial  statement  for 
which  the  due  date  is  established  bv 
OMB  Circular  A-133).  the  PHA  shall  be 
designated  as  troubled  or  identified  as 
troubled  with  respect  to  the  program  for 
assistance  from  the  Capital  Fund  under 
section  9(d)  of  the  Act. 

9.  In  §902.67,  revise  paragraph 
(c)(2)(ii)  to  read  as  follows: 

§  902.67    Score  and  designation  status. 

***** 

(c)  *   *   * 
(2).    *    * 

(ii)  In  accordance  with  section  6(j)(2) 
of  the  Act,  a  PHA  that  receives  less  than 
60  percent  of  the  maximum  calculation 
for  the  Capital  Fund  sub-indicator  under 
PHAS  Indicator  #3  (Management 
Operations,  subpart  D  of  this  part:  see 
§  902.43(a))  will  be  subject  to  the 
sanctions,  provided  in  section  6(j)(4).  as 
appropriate. 
***** 

10.  Revise  §  902.69  to  read  as  follows: 

§  902.69    PHA  right  of  petition  and  appeal. 

(a)  Appeal  of  troubled  designation 
and  petition  for  removal  troubled 
designation.  A  PHA  may: 

(1)  Appeal  its  troubled  designation 
(including  designation  as  troubled  with 
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rcspt'ct  to  it.s  pcrfiiniunici'  uiulcr  thi' 
(idpital  Fund  suhiiuii(  atiir  .is  provided 
in  *i(9{)2.t)7((:)(2)):  and 

(2)  Petition  for  removal  ot  troii[)led 
design.ition 

(h)  Appt'iil  ot  PHAS  scon-  If  a  I'HA 
belitncs  that  an  objectivt'ly  vt-rifiabie 
and  materia^  error  (or  errors)  exist.s  in 
anv  of  the  score.s  for  it.s  PHAS 
Indicators,  which,  if  ( orrected.  will 
result  in  a  sitJnificant  change  in  the 
PHAs  I'HAS  score  and  its  designation 
{If  .  as  trouhhui.  standard,  or  high 
performer),  the  PHA  mav  appeal  its 
PHAS  score  in  accordance  with  tht! 
procedures  of  paragraphs  (c).  (d)  and  (e) 
of  this  section.  A  significant  change  in 
a  PHAS  score  is  a  change  that  would 
cause  the  PHAs  PHAS  score  to  increase, 
resulting  in  a  higher  PHAS  designation 
for  the  PHA  (i.e.,  from  troubled 
performer  to  standard  performer,  or 
from  standard  performer  to  high 
performt^r). 

(c)  Appeiil  and  petition  pnnt'durfs 
(1)  To  appeal  troubled  designation  or  a 
PHAS  score,  a  PHA  must  submit  a 
nfquest  in  writing  to  the  Director  of  the 
Real  Estate  Asst^ssment  (ieiiter  that  must 
be  received  bv  KEAC  no  later  than  .)() 
(lavs  following  the  issuance  of  the 
overall  PHAS  score  to  the  PHA.  To 
petition  removal  of  troubled 
designation,  .i  PHA  also  must  submit  its 
request  in  writing  to  tht?  Director  of  the 
Real  testate  Assessment  (Center  The 
written  reipiest  must  be  received  bv 
REAC  no  later  than  :{l)  davs  after  HUD's 
decision  to  refuse  to  remove  the  PHAs 
troubled  design.ilicm 

{'1]  An  appeal  of  troubled  designation 
or  (letition  for  removal  of  troubled 
designation  must  include  the  PHAs 
su{)porting  documentation  and  reasons 
for  the  appeal.  An  appeal  of  a  PHAS 
score  must  be  accompanied  bv  the 
PHAs  reasonable  evidence  that  an 
objectivtdy  verifi.ible  and  material  error 
occiurred   An  appeal  sul)mitted  to  REA(  i 
without  appropriate  doi  umentation  will 
not  be  considered  ,ind  will  be  returned 
to  the  PHA 

(d)  C.onsulrnition  of  iipprnl  ( 1 ) 
ConsidtTntioii  (>l  cippral  ot  PHAS  si orr 
I'pon  receipt  of  an  a[)[)eal  of  .i  PHAS 
score  from  a  PHA.  RK.M :  will  review  the 
PHAs  file  and  the  evuieiu  e  submitted 
bv  the  PHA  to  su[)port  that  >in  error 

oc(  urred    If  KEA{ '.  determines  th.it  m\ 


objectively  verifiable  and  material  error 
has  been  documented  by  the  PHA, 
REAC  will  convene  a  Board  of  Review, 
in  acc(jrdanc:e  with  the  procedures  of 
paragraphs  (d)  and  (e)  of  this  section,  to 
evaluate  the  appeal  and  its  merits  for 
purposes  of  determining  whether  a 
reassessment  of  the  PHA  is  warranted 
For  appeal  of  PHAS  scores,  the  Board  of 
Review  mav  determine  that  REAC 
should  undertake  a  new  inspec;ti()n  of 
the  property,  and/or  a  reexamination  of 
the  financial  information,  management 
information,  or  resident  information 
(the  components  of  the  PHAS  score), 
depending  upon  which  PHAS  Indicator 
the  PHA  believes  was  scored 
erroneously  and  the  type  of  evidence 
submitted  by  the  PHA  to  support  its 
positifm  that  an  error  o(:c;urred. 

(2)  (^nnsidfmtion  of  appfcil  of 
troubled  designation  or  refusal  to 
remove  troubled  designation.  Upon 
receipt  of  an  appeal  of  a  troubled 
designation  from  a  PHA.  REAC"  will 
convene  a  Board  of  Review  (the  Board) 
to  evaluate  the  appeal  and  its  merits  fur 
the  purpose  of  determining  whether  a 
reassessment  of  the  PHA  is  warranted. 
Board  membership  will  h(}  comprised  of 
.1  representative  from  REACi.  from  the 
Office  of  Public  and  Indian  Housing, 
and  from  such  other  office  or 
representative  as  the  Secretary  mav 
designate  (excluding,  however, 
representation  from  the  Troubled 
Agency  RecovtTy  (Center).  For  purposes 
of  reassessment,  REAC  will  schedule  a 
reinspection  and/nr  ac;quire  audit 
servict!s,  as  determined  by  the  Board, 
and  a  new  score  will  be  issued,  if 
appropriate.  D(K:isions  by  the  Board  will 
be  reported  to  the  PHA  by  the  Assistant 
.Secretary  for  Public  and  Indian 
Housing 

(e|  Final  appeal  deiisions.  Hl'D  will 
make  final  decisions  of  a[)peals,  made 
under  this  section,  within  ,10  davs  of 
receifit  of  an  appeal,  and  mav  extend 
this  period  for  an  additional  :i()  days  if 
turther  inciuirv  is  necessary   Failure  by 
a  PH.\  to  submit  supporting 
doi  umentation  with  its  request  for 
appeal,  or  within  anv  additional  period 
granted  bv  Hl'D  is  grounds  for  denial  of 
an  .i[)[)eal   Final  appeal  decisions  will 
be  reported  to  the  ['HA  by  the  Assistant 


Secretary  for  Public  and  Indian 
Housing. 

1 1 .  In  ^  902.77.  revise  paragraph  (a)(1) 
to  read  as  follows: 

§  902.77    Referral  to  the  Departmental 
Enforcement  Center  (DEC). 

(a)  Referral  of  Troubled  PHA  to  the 
DEC  fnr  failing  to  execute  or  meet  MOA 
requirements.  (1)  Failure  of  a  troubled 
PHA  to  execute  or  meet  the 
requirements  of  a  MCDA  in  accordance 
with  *?  902.75  constitutes  a  substantial 
default  under  §902.79  and  mav  result  in 
referral  of  the  PHA  to  the  DEC.'  The 
TARC  will  recommend  to  the  Assistant 
Secretary  for  Public  and  Indian  Housing 
that  a  troubled  performer  PHA  be 
declared  in  substantial  default.  In 
accordance  with  §  «i  902.79,  the 
Assistant  Secretary  shall  notify  the  PHA 
of  the  default  and  allow  the  PHA  an 
opportunity  to  cure  the  default.  A  PHA 
shall  be  referred  to  the  DEC  if  the  PHA 
fails  to  cure  the  default  within  the  a 
period  not  to  exceed  30  days  unless  the 
Assistant  Secretary  for  Public  and 
Indian  Housing  determines  that  a  longer 
period  is  appropriate. 
***** 

12.  In  6}  902.79,  revise  paragraph 
(b)(l)(iv)  to  read  as  follows: 

§902.79    Substantial  default. 

***** 

(b)  *    *    * 

(1)  *    *    * 

(iv)  Notification  to  the  PHA  of  a 
specific  time  period,  to  be  not  less  than 
10  calendar  days,  except  in  cases  of 
apparent  fraud  or  other  criminal 
behavior,  and/or  under  emergency 
conditions  as  described  in  paragraph 
(b)(4)  of  this  section,  nor  more  than  .30 
calendar  days,  during  which  the  PHA 
shall  be  required  to  demonstrate  that  the 
determination  or  finding  is  not 
substantively  accurate;  and 


D-tlfil    M,n  ^f),  201111 

Harold  I.ucas, 

Assistant  Sfcri-tiin  Icr  fiilthi  ami  Iniliim 
Hdusim; 

Donald  |.  LaV'oy, 

Dirr,  till.  Hfdl  h'-tdtr  Assessmfnt  (Jrntf'r 
IFK  Dim     ll()-14U>()  Hied  R-.5-U0;  8  45  ,mt\ 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No,  FR^i497-N-07] 

PIN  2577-AC08 

Public  Housing  Assessment  System 
(PHAS)  Notice  of  PHAS  Transition 
Assistance  for  Certain  PHAs 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing,  and  Office  of  the  Director  of 
the  Real  Estate  Assessment  Center, 
HUD, 

action:  Notice. 

SUMMARY:  This  document  notifies  public 
housing  agencies  (PHAs)  with  fiscal 
years  ending  March  31,  2000,  and  June 
30,  2000,  that  they  may  conduct 
physical  inspections  of  their  units  in 
accordance  with  HDD's  Housing  Quality 
Standards.  Additionally,  this  notice 
advises  that  HUD  extends  advisory 
scores  to  PHAs  with  fiscal  years  ending 
March  31,  2000.  Therefore,' PHAS  scores 
will  be  issued  for  PHAs  with  fiscal  years 
ending  on  and  after  fune  30,  2000. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

further  information  contact  the  Real 
Estate  Assessment  Center  (REAC). 
Attention:  Wanda  Funk,  U.S. 
Department  of  Housing  and  Urban 
Development,  1280  Maryland  Avenue, 
S\V,  Suite  800,  Washington  DC,  20024; 
telephone  Technical  Assistance  Center 
at  (8881-245-4860  (this  is  a  toll  free 
number).  Persons  with  hearing  or 
speech  impairments  may  access  that 
number  via  TTY  by  calling  the  Federal 
Information  Relay  Seryice  at  (800)  877- 
8339.  Additional  information  is 
available  from  the  REAC  Internet  Site, 
http://www.hud.goy/reac. 


SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  fanuary  11,  2000  (65  FR  1712), 
HUD  issued  a  final  rule  that  made 
certain  amendments  to  the  Public 
Housing  Assessment  System  (PHAS) 
regulations.  The  PHAS  was 
implemented  by  final  regulations 
published  on  September  1,  1998.  The 
amendments  published  to  the  PHAS 
regulations  on  January  11,  2000. 
followed  a  proposed  rule  published  on 
June  22,  1999,  and  were  prompted  by 
both  statutory  and  administrative 
changes  to  the  PHAS, 

II.  Additional  Transition  Assistance  to 
Certain  PHAs 

Following  publication  of  the  January 
11,  2000,  final  rule.  HUD  was  asked  to 
provide  further  transition  assistance  to 
PHAs  with  fiscal  years  ending  March 
31,  2000,  and  June  30,  2000,  by  allowing 
these  PHAs  to  inspect  occupied  units  in 
accordance  with  HUD's  Housing  Quality 
Standards  (HQSJ.  Under  sub-indicator 
#3  of  PHAS  Indicator  #3.  Management 
Operations.  PHAs  are  assessed  on  the 
percentage  of  units  and  systems  that  a 
PHA  inspects  on  an  annual  basis  in 
order  to  determine  short-term 
maintenance  needs  and  long-term 
Capital  Fund  needs,  PHAs  must  inspect 
these  units  in  accordance  with  HUD's 
Uniform  Physical  Condition  Standards. 
In  a  notice  published  December  16, 
1999  (64  FR  70274).  HUD  advised  that 
PHAs  with  fiscal  years  ending 
September  30,  1999,  and  December  31, 
1999,  could  inspect  their  units  in 
accordance  with  HQS  because  HUD 
only  recently  released  its  physical 
inspection  and  training  guidebook.  HUD 
will  extend  the  transition  assistance 


provided  in  its  December  16.  1999. 
notice  to  PHAs  with  fiscal  years  ending 
March  31,  2000.  and  June  30.  2000 

Additionally.  HUD  was  requested  to 
allow  PHAs  with  fiscal  years  ending 
.March  31 ,  2000,  to  receive  PHAS 
advisor>-  scores,  given  the  date  on  which 
the  PHAS  Amendments  final  rule  was 
issued — January  11,  2000.  HUD  agrees 
to  issue  PHAS  advisory  scores  to  PHAs 
with  fiscal  years  ending  March  31,  2000 
PHAS  scores  will  be  issued  to  PH.\s 
with  fiscal  years  ending  on  or  after  June 
30.  2000.  As  the  October  21.  1999. 
PHAS  Transition  Notice  clarified, 
however.  HUD  is  required  by  statute  to 
assess  PHAs  performance,  PHAs  with 
fiscal  years  ending  March  31.  2000.  will 
receive  an  assessment  score  solely  on 
the  basis  of  HUD's  assessment  of  the 
PHA's  management  operations  in 
accordance  with  24  CFR  part  902. 
subpart  D  of  the  PHAS  regulations 
(PHAS  Indicator  #3.  Management 
Operations),  as  amended  by  the  January 

II,  2000.  final  rule,  and  corrected  bv  the 
correction  document  published 
elsewhere  in  this  edition  of  the  Federal 
Register. 

III.  PHAS  Technical  Correction 

Elsewhere  in  this  edition  of  the 
Federal  Register.  HUD  is  publishing  a 
technical  correction  to  the  January  11. 
2000  PHAS  final  rule. 

Dated:  March  .-^O.  2000. 

Harold  Lucas, 

Assistant  Sr^rretan  for  Publit  and  Indian 
Housing 

Donald  J.  LaVoy. 

Director.  Real  Estate  Assessment  Center. 
|KR  D(i(  ,  00-14  Ui]  Filed  f>-5-00.  8:45  am] 
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Proclamation  7316  of  June  2,  2000 

Gay  and  Lesbian  Pride  Month,  2000 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

Gay  and  lesbian  Americans  have  made  important  and  lasting  contributions 
to  our  Nation  in  every  field  of  endeavor.  Too  often,  however,  gavs  and 
lesbians  face  prejudice  and  discrimination:  too  many  have  had  to  hide 
or  deny  their  sexual  orientation  in  order  to  keep  their  jobs  or  to  live  safely 
in  their  communities. 

In  recent  years,  we  have  made  some  progress  righting  these  vvTongs.  Since 
the  Stonewall  uprising  in  New  York  City  more  than  30  years  ago.  the 
gay  and  lesbian  rights  movement  has  united  gays  and  lesbians,  their  families 
and  friends,  and  all  those  committed  to  justice  and  equalitv  in  a  crusade 
to  outlaw  discriminatory  laws  and  practices  and  to  protect  gays  and  lesbians 
from  prejudice  and  persecution. 

I  am  proud  of  the  part  that  my  Administration  has  played  to  achieve  these 
goals.  Today,  more  openly  gay  and  lesbian  individuals  serve  in  senior  posts 
throughout  the  Federal  Government  than  during  any  other  Administration. 
To  build  on  our  progress,  in  1998  I  issued  an  Executive  Order  to  prohibit 
discrimination  in  the  Federal  civilian  workforce  based  on  sexual  orientation, 
and  my  Administration  continues  to  fight  for  the  Employment  Non-Discrimi- 
nation Act,  which  would  outlaw  discrimination  in  the  workplace  based 
on  sexual  orientation. 

Yet  many  challenges  still  lie  before  us.  As  we  have  learned  from  recent 
tragedies,  prejudice  against  gays  and  lesbians  can  still  erupt  into  acts  of 
hatred  and  violence.  I  continue  to  call  upon  the  Congress  to  pass  meaningful 
hate  crimes  legislation  to  strengthen  the  Department  of  Justice's  abilitv  to 
prosecute  hate  crimes  committed   due  to  the  victim's   sexual   orientation. 

With  each  passing  year  the  American  people  become  more  receptive  to 
diversity  and  more  open  to  those  who  are  different  from  themselves.  Our 
Nation  is  at  last  realizing  that  gays  and  lesbians  must  no  longer  be  "strangers 
among  friends,"  as  the  civil  rights  pioneer  David  Mixner  once  noted.  Rather, 
we  must  finally  recognize  these  Americans  for  what  thev  are:  our  colleagues 
and  neighbors,  daughters  and  sons,  sisters  and  brothers,  friends  and  partners. 

This  June,  recognizing  the  joys  and  sorrows  that  the  gav  and  lesbian  move- 
ment has  witnessed  and  the  work  that  remains  to  be  done,  we  observe 
Gay  and  Lesbian  Pride  Month  and  celebrate  the  progress  we  have  made 
in  creating  a  society  more  inclusive  and  accepting  of  gays  and  lesbians. 
I  hope  that  in  this  new  millennium  we  will  continue  to  break  down  the 
walls  of  fear  and  prejudice  and  work  to  build  a  bridge  to  understanding 
and  tolerance,  until  gays  and  lesbians  are  afforded  the  same  rights  and 
responsibilities  as  all  Americans. 

NOW,  THEREFORE,  I,  WILLIAM  J.  CLINTON,  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  June  2000  as  Gav  and 
Lesbian  Pride  Month.  I  encourage  all  Americans  to  observe  this  month 
with  appropriate  programs,  ceremonies,  and  activities  that  celebrate  our 
diversity  and  recognize  the  gay  and  lesbian  Americans  whose  many  and 
varied  contributions  have  enriched  our  national  life. 
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IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  second  day 
of  June,  in  the  vear  of  our  Lord  two  thousand,  and  of  the  Independence 
of  the  United  States  of  America  the  two  hundred  and  twentv-fourth. 
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REMINDERS 

The  Items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance 

RULES  GOING  INTO 
EFFECT  JUNE  6,  2000 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Avocados  grown  in — 

Flonda;  published  6-5-00 
DEFENSE  DEPARTMENT 

Acquisition  regulations: 
Cost  accounting  standards: 

waiver;  published  6-6-00 
NAFTA  procurement 

threshold:  published  6-6- 

00 

Federal  Acquisition  Regulation 
(FAR): 

Cost  accounting  standards 

coverage:  applicability, 

thresholds,  and  waiver: 

published  6-6-00 
Federal  Procurement  Office 

policy  letters;  rescission; 

published  6-6-00 
Technical  amendments; 

published  6-6-00 
Trade  agreements 

thresholds;  published  6-6- 

00 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 

Mississippi;  published  4-7-00 
Pennsylvania;  published  4-7- 

00 
Pennsylvania;  correction; 

published  5-26-00 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
Georgia,  published  4-7-00 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 
Cost  accounting  standards 

coverage;  applicability, 

thresholds,  and  waiver; 

published  6-6-00 
Federal  Procurement  Office 

policy  letters;  rescission, 

published  6-6-00 
Technical  amendments; 

published  6-6-00 
Trade  agreements 

thresholds;  published  6-6- 

00 


HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Animal  drugs,  feeds,  and 
related  products: 
Selenium  yeast:  published 
6-6-00 

INTERIOR  DEPARTMENT 
Minerals  Management 
Service 

Outer  Continental  Shelf,  oil, 
gas,  and  sulphur  operations: 
CFR  subparts  revision: 

sections  assigned  new 

section  numbers; 

correction;  published  6-6- 

00 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR) 
Cost  accounting  standards 

coverage;  applicability, 

thresholds,  and  waiver; 

published  6-6-00 
Federal  Procurement  Office 

policy  letters;  rescission; 

published  6-6-00 

Technical  amendments; 

published  6-6-00 
Trade  agreements 

thresholds;  published  6-6- 

00 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Eurocopter  France; 

published  5-22-00 
Israel  Aircraft  Industries. 

Ltd.;  published  5-22-00 
McDonnell  Douglas; 

published  5-2-00 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Commodity  laboratory  testing 
programs: 

Science  and  technology 
laboratory  testing  service 
fees;  comments  due  by  6- 
15-00;  published  5-26-00 
Crant)ernes  grown  in — 
Massachusetts  et  al.; 
comments  due  by  6-14- 
00;  published  5-30-00 
Honey  research,  promotion, 
and  consumer  information 
order;  comments  due  by  6- 
14-00;  published  5-15-00 
National  Organic  Program; 
comments  due  by  6-12-00; 
published  3-13-00 


Onions  grown  in — 
Idaho  and  Oregon: 
comments  due  by  6-14- 
00,  published  5-15-00 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Exportation  and  importation  of 
animals  and  animal 
products: 

Livestock  exponed  from 
US.  ongin  health 
certificates:  inspection 
requirements,  comments 
due  by  6-16-00:  published 
4-17-00 
Interstate  transportation  of 
animals  and  animal  products 
(quarantine): 

Tuberculosis  in  cattle,  bison, 
goats,  and  captive 
cervids— 
State  and  area 
classifications: 
comments  due  by  6-16- 
00;  published  5-31-00 

AGRICULTURE 
DEPARTMENT 
Commodity  Credit 
Corporation 

Loan  and  purchase  programs 
Farm  Storage  Facility  Loan 
Program:  comments  due 
by  6-12-00:  published  5- 
11-00 

AGRICULTURE 

DEPARTMENT 

Food  Safety  and  Inspection 

Service 

Meat  and  poultry  inspection: 

Other  consumer  protection 

activities:  comments  due 

by  6-15-(X):  published  3- 

17-00 

AGRICULTURE 
DEPARTMENT 
Rural  Utilities  Service 

Electnc  loans: 
Insured  and  guaranteed 
loans;  general  and  pre- 
loan  policies  and 
procedures;  comments 
due  by  6-16-00;  published 
5-17-00 

COMMERCE  DEPARTMENT 
International  Trade 
Administration 

Educational  and  scientific 
institutions;  instruments  and 
apparatus: 
Florence  Agreement 
Program;  procedures 
changes;  comments  due 
by  6-12-00;  published  5- 
12-00 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Endangered  and  threatened 
species; 


Sea  turtle  conservation 
Atlantic  waters  off  eastern 
North  Carolina  and 
Virginia:  closure  to  large- 
mesh  gillnet  fishing; 
comments  due  by  6-12- 
00.  published  5-18-00 
Fishery  conservation  and 

management 

Alaska:  tishenes  of 
Exclusive  Economic 
Zone — 

Pacific  cod    comments 
due  by  6-12-00, 
published  4-11-00 
Ocean  and  coastal  resource 

management 

Coastal  Zone  Management 
Act  Federal  consistency 
regulations,  comments 
due  by  6-15-00   published 
6-1-00 

COMMERCE  DEPARTMENT 
Patent  and  Trademark  Office 

Patent  cases 
Amencan  Inventors 
Protection  Act 
implementation — 
Inter  Partes  reexamination 
proceedings    optional 
comments  due  by  6-12- 
00.  published  4-6-00 
COMMODITY  FUTURES 
TRADING  COMMISSION 
Commodity  Exchange  Act 
Large  commodity  pool 
operators,  public  reporting 
requirements:  comments 
due  by  6-16-00   published 
4-17-00 
DEFENSE  DEPARTMENT 
Defense  Logistics  Agency 
Acquisition  regulations 
Alternative  dispute 
resolution;  comments  due 
by  6-15-00.  published  5- 
16-00 

DEFENSE  DEPARTMENT 

Acquisition  regulations 
Foreign  military  sales 
contract  line  items, 
closeout;  comments  due 
by  6-12-00   published  4- 
13-00 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans:  approval  and 
promulgation,  vanous 
States: 

Alabama;  comments  due  by 
6-12-00.  published  5-1 1- 
00 
Anzona;  comments  due  by 
6-12-00:  published  4-13- 
00 
California:  comments  due  by 
6-15-00:  published  5-16- 
00 
Illinois  and  Missoun: 
comments  due  by  6-16- 
00;  published  4-17-00 
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Hazardous  waste 
Protect  XL  program   site- 
specitic  projects — 
International  Paper 
Androscoggin  Mill  pulp 
and  p>ap>er 

manutaclunng  facility 
ME    comments  due  by 
6-15-00,  published  5-16- 
00 
FARM  CREDIT 
ADMrNISTRATION 
Farm  credit  system 
Federal  Agricultural 
Mortgage  Corporation; 
nsk- based  capital 
requirements,  comments 
due  by  6-12-00.  published 
2-24-00 
FEDERAL 

COMMUNICATIONS 
COMMISSION 

Digital  television  stations   table 
of  assignments 
Virginia    comments  due  by 
6-12-00    published  4  27 
00 
Frequency  allocations  and 
radio  treaty  matters 
Software  defined  radios; 
inquiry,  comments  due  by 
6-14-00    published  3-31- 
00 
Radio  stations    table  of 
assignments 

Michigan    comments  due  by 
6-16-00    published  5-12- 
00 
Television  broadcasting 
Children  s  television 
programming    filing 
requirements  extended 
comments  due  by  6  12- 
00,  published  5-4-00 
FEDERAL  HOUSING 
FINANCE  BOARD 
Federal  home  loan  bank 
system 

Acquired  member  assets 
core  mission  activities, 
investments  and 
advances,  comments  due 
by  6-15-00,  published  5- 
26-00 
FEDERAL  MARITIME 
COMMISSION 

earner  automated  tanffs  and 
tantl  systems 
Public  access  charges, 
comments  due  by  6-15- 
00;  published  5-16-00 
GENERAL  SERVICES 
ADMINISTRATION 
Federal  Management 
Regulation 

Surplus  personal  property 
donation,  comments  due 
by  6-12-00,  published  4 
13-00 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Health  Care  Financing 
Administration 
Medicare 


Coverage  decisions,  crrtena 
comments  due  by  6-15- 
00,  published  5-16-00 
INTERIOR  DEPARTMENT 
Fish  and  Wildllta  Service 
Endangered  and  threatened 
species 
Critical  habitat 
designations — 
Alameda  whipsnake, 
comments  due  by  6-12- 
00.  published  5-15-00 
Holnngren  milk-vetch  and 
Shivwits  milk-vetch, 
comments  due  by  6-12- 
00;  published  4-12-00 

INTERNATIONAL 

DEVELOPMENT 

COOPERATION  AGENCY 

Overseas  Private  Investment 

Corporation 

Freedom  of  Information  Act; 
implementation,  comments 
due  by  6-12-00,  published 
5-11-00 

PERSONNEL  MANAGEMENT 

OFFICE 

Pay  administration 
Dual  compensation 
reductions  for  military 
retirees,  repeal,  comments 
due  by  6-1200    published 
4-12-00 

POSTAL  SERVICE 

Domestic  Mail  Manual; 
Sack  preparation  changes 
lor  penodicals  nonletter- 
size  pieces  and 
periodicals  prepared  on 
pallets,  comments  due  by 
6-15-00,  published  5-16- 
00 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Investment  advisers 
Electronic  filing  system  and 
Form  ADV  update, 
comments  due  by  6-13- 
00,  published  4-17-00 

TRANSPORTATION 

DEPARTMENT 

Coast  Guard 

Ports  and  waterways  safety 
New  York  Hartwr,  Westem 
Long  Island  Sound,  East 
and  Hudson  Rivers,  NY, 
safety  zones,  comments 
due  by  6-12-00.  published 
5-11-00 
Virginia  Beach    VA,  safety 
zone,  comments  due  by 
6-15-00,  published  5-19- 
00 

TRANSPORTATION 

DEPARTMENT 

Federal  Aviation 

Administration 

Airworthiness  directives 
Agusta,  comments  due  by 
6-13-00.  published  4-14- 
00 


Airbus   comments  due  by  6- 

15-00,  published  5-16-00 
Bell,  comments  due  by  6- 

16-00.  published  5-17-00 
Boeing,  comments  due  by 
6-12-00,  published  4-28- 
00 
Eurocopter  France. 
comfTients  due  by  6-13- 
00   published  4-14-00 
Fokker;  comnnents  due  by 
6-12-00,  published  5-12- 
00 
Gulfstream,  comments  due 
by  6-13-00   published  4- 
14-00 
McDonnell  Douglas, 
comments  due  by  6-12- 
00   published  4-28-00 
Airworthiness  standards 
Special  conditions — 
Boeing  Model  747-200 
series  airplanes: 
comments  due  by  6-16- 
00,  published  5-2-00 
Morrow  Aircraft  Corp 
Model  MB-300  airplane; 
comments  due  by  6-14- 
00,  published  5-15-00 
Class  D  and  Class  E 
airspace,  comments  due  by 
6-16-00,  published  5-2-00 
Class  D  and  Class  E 
airspace,  correction; 
comments  due  by  6-16-00 
published  5-12-00 
Class  E  airspace,  comments 
due  by  6-15-00   published 
5-5-00 
Federal  airways,  comments 
due  by  6-16-00,  published 
4-24-00 
TREASURY  DEPARTMENT 
Customs  Service 
Educational  and  scientific 
institutions;  instruments  and 
apparatus 

Florence  Agreement 
Program,  procedures 
changes;  comments  due 
by  6-12-00;  published  5- 
12-00 


UST  OF  PUBUC  LAWS 


This  is  a  continuing  list  of 
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(phone,  202-512-1808)    The 
text  will  also  be  made 
available  on  the  Internet  from 
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S.J.  Res.  44/P.L.  106-205 

Supporting  the  Day  of  Honor 
2000  to  honor  and  recognize 
the  service  of  minority 
veterans  in  the  United  States 
Armed  Forces  dunng  Worid 
War  II    (May  26.  2000.  114 
Stat   312) 

H.R.  154/P.L.  106-206 
To  allow  the  Secretary  of  the 
Intenor  and  the  Secretary  of 
Agriculture  to  establish  a  fee 
system  for  commercial  filming 
activities  on  Federal  land,  and 
for  other  purposes   (May  26. 
2000;  114  Stat   314) 
H.R.  371/P.L.  106-207 
Hmong  Veterans 
Naturalization  Act  of  2000 
(May  26.  2000;  114  Stat   316) 
H.R.  834/P.L.  106-208 
National  Historic  Preservation 
Act  Amendments  of  2000 
(May  26.  2000,  114  Stat    318) 
H.R.  1377/P.L.  106-209 
To  designate  the  facility  of  the 
United  Slates  Postal  Service 
located  at  9308  South 
Chicago  Avenue,  Chicago. 
Illinois,  as  the  "John  J 
Buchanan  Post  Office 
Building     (May  26.  2000    114 
Stat    320) 

H.R.  1832/P.L.  106-210 
Muhammad  Ali  Boxing  Reform 
Act  (May  26,  2000;  114  Stat 
321) 

H.R.  3629/P.L.  106-211 
To  amend  the  Higher 
Education  Act  of  1965  to 
improve  the  program  for 
American  Indian  Tribal 
Colleges  and  Universities 
under  part  A  of  title  III.  (May 
26,  2000;  114  Stat.  330) 
H.R.  3707/P.L.  106-212 
Amencan  Institute  in  Taiwan 
Facilities  Enhancement  Act 
(May  26,  2000:  114  Stat.  332) 
S.  1B36/P.L.  106-213 
To  extend  the  deadline  for 
comrr>encement  of  construction 
of  a  hydroelectnc  project  in 
the  State  of  Alabama   (May 
26,  2000:  114  Stat   334) 
Last  List  May  25,  2000 
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Agriculture  Department 

See  Cooperative  State  Research,  Education,  and  Extension 

Service 
See  Forest  Service 
See  Natural  Resources  Conservation  Service 

Air  Force  Department 

NOTICES 

Inventions,  Government-owned;  availability  for  licensing, 
36121-36123 

Antitrust  Division 

NOTICES 

Competitive  impact  statements  and  proposed  consent 
judgments: 
Allied  Waste  Industries,  et  al.,  36223-36242 

Centers  for  Disease  Controi  and  Prevention 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Infectious  diseases;  postdoctoral  fellowship  training 
program.  36145-36148 

Coast  Guard 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Recreational  boating  safety  projects,  programs,  and 
activities.  36215-36218 

Meetings: 

Chemical  Transportation  Advisory  Committee,  36218 

Commerce  Department 

See  International  Trade  Administration 

See  National  Oceanic  and  Atmospheric  Administration 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  36109- 
36110 

Cooperative  State  Research,  Education,  and  Extension 
Service 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Small  Business  Innovation  Research  Program.  36267- 
36269 

Corporation  for  National  and  Community  Service 

NOTICES 

Meetings;  Sunshine  Act.  36121 

Defense  Department 

See  Air  Force  Department 

Delaware  River  Basin  Commission 

NOTICES 

Meetings  and  hearings.  36123 

Education  Department 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  36123-36124 


Grants  and  cooperative  agreements;  availabilitv,  etc.: 
Elementary  and  secondary'  education — 

Safe  and  Drug-Free  Schools  and  Communities  National 
Programs,  36124-36125 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 
See  Western  Area  Power  Administration 
NOTICES 

Grants  and  cooperative  agreements;  availabilitv,  etc.: 
Weatherization  Training  and  Program  Enhancement, 
36125 
Meetings: 

Environmental  Management  Site-Specific  Advisors' 
Board — 
Kirtland  Area  Office  (Sandia),  NM,  36126 
Los  Alamos  National  Laboratories.  NM.  36125-36126 
Pantex  Plant.  TX.  36126-36127 

Environmental  Protection  Agency 

RULES 

Air  programs;  approval  and  promulgation;  State  plans  for 
designated  facilities  and  pollutants: 

Alabama:  correction.  36067 
NOTICES 
Meetings: 

FIFRA  Scientific  Advisor\-  Panel.  36133-36134 

Science  Advisor)'  Board.  36134 
Pesticides: 

Worker  protection  standards — 
Cut  roses.  36134-36137 

Federal  Aviation  Administration 

RULES 

Aircraft  products  and  parts:  certification  procedures 

Changed  products:  tvpe  certification  procedures.  36243- 
36266 
Airworthiness  directives: 

A\Tes  Corp..  36055-36059 

Eurocopter  France.  36059-36060 

Lockheed.  36053-36055 
Class  B  airspace.  36060-36066 
PROPOSED  RULES 
Airworthiness  directives: 

Boeing.  36095-36097 

Federal  Election  Commission 

RULES 

Reports  by  political  committees: 
Campaign  finance  reports  and  statements:  copies  filed 
with  State  officers,  36053 

Federal  Emergency  {Management  Agency 

RULES 

Flood  elevation  determinations: 

Various  States.  36068-36074 
NOTICES 
Agency  information  collection  activities: 

Proposed  collection;  comment  request.  36137-36138 
Disaster  and  emergency  areas: 

Maine.  36138-36139 

Missouri.  36139 
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New  Mexico,  36139-36140 
South  Dakota.  36140 
Grants  and  cooperative  agreements,  availability,  etc 
US  Fire  Administrator's  National  Fire  Safety  Campaign 
grant  program,  36140-36141 

F«d«ral  Energy  Rsgulatory  Commission 

NOTICCS 

Electric  utilities  (Federal  Power  Act) 
Open  access  same-time  information  system  (OASIS)  and 
standards  of  conduct — 
OASIS  Standards  and  Communication  Protocols 
Document;  availability,  36283-36287 

Meetings: 

Pacific  Gas  &  Electric  Co  ,  36131 

Sunshine  Act  notice;  format  change,  36132 

Applications,  hearings,  determinations,  etc 
Columbia  Gas  Transmission  Corp  ,  36127 
Dominion  Transmission,  Inc.,  36127-36128 
Horizon  Pipeline  Co  ,  L  L.C.,  et  al  ,  36128-36129 
Midwest  Electric  Power.  Inc  ,  36129 
Natural  Gas  Pipeline  Co.  of  America,  36129-36130 
New  Hampshire  Electric  Cooperative,  Inc  ,  36130 
Sumas  International  Pipeline,  Inc  ,  36130 
Trailblazer  Pipeline  Co.,  36130-36131 
Transcontinental  Gas  Pipe  Line  (xjrp  ,  36131 
Williams  Gas  Pipelines  Central,  Inc  ,  36131 

Fsdsrai  Housing  Hnancs  Bosrd 

RULES 

Organization,  functions,  and  authority  delegations: 

Financial  Office;  issuance  of  consolidated  obligations  on 
which  Federal  home  loan  banks  are  jointly  and 
severally  liable,  36289-36304 
NCnCES 
Federal  home  loan  bank  system 

Financial  management  policy  .  changes,  36305-36K)ti 

FsdsrsI  Marttlms  Commission 

NOTICES 

Agreements  filed,  etc.,  36141-36142 

Casualty  and  nonperformance  certificates 
American  Classic  Voyages  Co   et  al  .  36142 
Celebrity  Cruises  Inc   and  Millennium  Inc  et  al  ,  36142- 
36143 

Freight  forwarder  licenses: 
Youngtrans,  Inc  ,  et  al  .  36143 

Fsdsrai  Rsssrve  System 

NOTICES 

Banks  and  bank  holding  companies 

Change  in  bank  control,  36143 

Formations,  acquisitions,  and  mergers,  36143-36144 

Permissible  nonbanking  activities,  36144 
Meetings;  Sunshine  Act,  36144 

Food  and  Drug  Administration 
notk:es 

Food  additive  petitions: 

Wesley  Jessen  Corp  ,  36148-36149 

Forest  Service 
notices 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  36108-36109 

Hesltti  and  Human  Services  Department 

See  Centers  for  Disease  Control  and  Prevention 


See  Food  and  Drug  Administration 

.See  Health  Resources  and  Services  Administration 

See  National  Institutes  of  Health 

NOTICES 

Meetings: 

Medicare  Trustees  Reports  Technical  Review  Panel, 
36145 

Healtti  Resources  and  Services  Administration 

notices 

.Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  36149 

Housing  and  Urban  Development  Department 

RULES 

Mortgage  and  loan  insurance  programs: 
Multifamily  housing  projects:  tenant  participation. 
36271-36282 

Interior  Department 

See  Land  Management  Bureau 

See  National  Park  Service 

See  Reclamation  Bureau 

See  Surface  Mining  Reclamation  and  Enforcement  Office 

International  Trade  Administration 

NOTICES 

.Antidumping: 
Circular  welded  carbon  steel  pipes  and  tubes  from — 

Taiwan,  36110-36112 
Polyvinyl  alcohol  from — 
lapan^  36112-36116 
Grants  and  cooperative  agreements;  availability,  etc.: 

Special  .American  Business  Internship  Training  Program. 
36117-36120 
Applications,  bearings,  determinations,  etc.: 
Purdue  University,  36116-36117 

International  Trade  Commission 

NOTICES 

.AgtMicv  information  collRc:tion  activities: 

Submission  for  OMB  review:  comment  request,  36163 
Import  investigations 
Coumarin  from — 

C;hind,  36163-36164 
Magnesium  from — 

Canada,  36164 
Mechanical  transfer  presses  from — 

Japan.  36164 
Non-frozen  concentrated  apple  juice  from — 

China.  36165 

Justice  Department 

See  .Antitrust  Division 

,S'ee  Juvenile  Justice  and  Delinquency  Prevention  Office 

Juvenile  Justice  and  Delinquency  Prevention  Office 

NOTICES 

Meetings: 

Juvenile  Justice  and  Delinquency  Prevention 
Coordinating  Council,  36165 

l^bor  Department 

NOTICES 

.Agency  information  collection  activities: 
Proposed  collection;  comment  request,  36165-36166 
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Land  Management  Bureau 

NOTICES 

Motor  vehicle  use  restrictions; 

Montana,  36159 
Public  land  orders; 

Oregon,  36160 

Utah,  36160-36161 
Withdrawal  and  reservation  of  lands: 

California,  36161 

Maritime  Administration 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Farrell  Lines  Inc..  36218-36219 

Merit  Systems  Protection  Board 

NOTICES 

Privacy  Act; 

Systems  of  records.  36166-36167 

National  Archives  and  Records  Administration 

NOTICES 

Agency  records  schedules;  availability,  36167-36169 

National  Highway  Traffic  Safety  Administration 

PROPOSED  RULES 

Motor  vehicle  safety  standards: 
Occupant  crash  protection — 
Occupant  protection  in  interior  impact;  head  impact 
protection,  36106-36107 

National  institutes  of  Health 

NOTICES 

Agency  information  collection  activities; 

Proposed  collection;  comment  request,  36149-36150 
Inventions,  Government-owned;  availability  for  licensing, 

36150-36151 
Meetings: 
Clinical  Center,  36151 
National  Cancer  Institute,  36151-36152 
National  Institute  of  Allergy  and  Infectious  Diseases, 

36153 
National  Institute  of  Arthritis  and  Musculoskeletal  and 

Skin  Diseases,  36152-36153 
National  Institute  of  Dental  &  Craniofacial  Research, 

36153-36154 
National  Institute  of  Environmental  Health  Sciences, 

36152 
National  Institute  on  Alcohol  Abuse  and  Alcoholism, 

36152 
National  Institute  on  Drug  Abuse,  36153 
Recombinant  DNA  Advisory  Committee,  36154 
Scientific  Review  Center,  36154-36159 
Patent  licenses;  non-exclusive,  exclusive,  or  partially 
exclusive; 
Mallinckrodt,  Inc.,  36159 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Endangered  and  threatened  species; 

West  Coast  steelhead;  Washington,  Oregon,  Idaho,  and 
California  populations,  36074-36094 
NOTICES 
Meetings: 

Gulf  of  Mexico  Fishery  Management  Council,  36120 
Permits; 

Marine  mammals,  36120-36121 


National  Parle  Service 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  36161-36162 

Meetings; 

Selma  to  Montgomery  National  Historic  Trail  Advisor}- 
Council,  36162 

Natural  Resources  Conservation  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
Upper  Deckers  Creek  Watershed,  WV,  36109 

Nuclear  Regulatory  Commission 

NOTICES 

Meetings;  Sunshine  Act,  36169 
Regulatory  agreements; 
Oklahoma,  36169-36174 

Public  Health  Service 

See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 
See  Health  Resoiorces  and  Services  Administration 
See  National  Institutes  of  Health 

Reclamation  Bureau 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  36162- 
36163 

Securities  and  Exchange  Commission 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  36174- 
36175 
Investment  Company  Act  of  1940; 
Exemption  applications — 
Strategist  Growth  Fund,  Inc.,  et  al.,  36177-36178 
Toronto  Dominion  Bank,  et  al.,  36175-36176 
Share  substitution  application — 

Nationwide  Life  Insurance  Co..  et  al.,  36178-36180 
Options  price  reporting  authority: 

Temporary  capacity  allocation  plan.  36180-36182 
Securities; 

Suspension  of  trading — 
Asthma  Disease  Management,  Inc.;  correction.  36222 
Self-regulatory  orgcmizations;  proposed  rule  changes: 
American  Stock  Exchange  LLC,  36182-36185 
Chicago  Board  Options  Exchange,  Inc.,  36185-36188 
Depository  Trust  Co.,  36188-36189 
Municipal  Securities  Rulemaking  Board,  36189-36191 
National  Association  of  Securities  Dealers,  Inc.; 

correction,  36191-36203 
National  Securities  Clearing  Corp.,  36203-36206 
New  York  Stock  Exchange,  Inc.;  correction,  36222 
Pacific  Exchange,  Inc.,  36206-36208 
Philadelphia  Stock  Exchange,  Inc.,  36209-36210 

Small  Business  Administration 

NOTICES 

Disaster  loan  areas; 
Oklahoma.  36210 

Social  Security  Administration 

NOTICES 

Disability  determination  procedures: 
Disability  claims  process  redesign  prototype,  36210- 
36213 
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State  Department 

NOTICES 

CIrants  ami  c oofjcr.itivc  agriMMiu'iit.s;  <ivailabilitv.  eti: 
US  -China  Youth  Kxchangf  huti.itiv.'.  .{621  3--:}t)21.S 


Surface  Mining  Reclamation  and  Enforcement  Office 

PROPOSED  RULES 

Permanent  prngraiu  and  at)and()ntMl  iTunc  land  rwdamation 
plan  submissions 
Colorado.  :iB()4H-.mil)l 
New  Mexico,  ;iH101-361l)fi 
Surface  c:oai  mining  and  reclamation  operations: 

Ownership  and  control  of  minln^  operations;  elefinitions. 
permit  retjuirements.  enforcement  ac;tions,  etc., 
36097-.Ui()4H 


Transportation  Department 

See  Coast  (luard 

See  Federal  Aviation  Administration 

See  Maritime  Administration 

See  National  Highway  Traffic  .Safety  Administration 

Treasury  Department 

NOTICES 

Meetings: 

Community  Development  Financial  Institutions  Fund, 
36219 


Veterans  Affairs  Department 

NOTICES 

Agency  information  i oUection  activities; 

Proposed  collection,  c:ornment  request.  36219-36220 
Submission  for  OMB  review;  comment  request,  36220- 
36221 


Western  Area  Power  Administration 

NOTICES 

Power  rate  adjustments: 

Pac:ific  Northwest-Pacific  Southwest  Intertie  Project, 
36132-36133 


Separate  Parts  In  This  Issue 
Part  II 

Department  of  |ustice.  Antitrust  Divisicm,  36223-36242 

Part  III 

Department  of  Transportation,  Federal  Aviation 
Administration,  36243-36266 

Part  IV 

Department  of  Agriculture.  Cooperative  State  Research. 
Education,  and  Extension  Service,  36267-36269 

Part  V 

Department  of  Housing  and  Urban  Development,  36271- 
36282 

Part  VI 

Department  of  Energy,  Federal  Energy  Regulatory 
Commission,  36283-36287 

Part  VII 

Federal  Housing  Finance  Board.  36289-36306 


Reader  Aids 

Consult  the  Reader  Aids  section  at  the  end  of  this  issue  for 
phone  numbers,  online  resources,  finding  aids,  reminders, 
and  notice  of  recently  enacted  public  laws. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  In  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Supenntendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week 


FEDERAL  ELECTION  COMMISSION 

11  CFR  Part  108 

[Notice  2000-12] 

Filing  Copies  of  Campaign  Finance 
Reports  and  Statements  With  State 
Officers 

AGENCY:  Federal  Election  Commission. 
ACTION:  Final  rule;  announcement  of 
effective  date. 

SUMMARY:  On  March  22,  2000  at  65  FR 
15221.  the  Commission  published  the 
text  of  revised  regulations  governing 
filing  of  campaign  finance  reports  with 
State  officers  and  the  duties  of  State 
officers  concerning  the  reports.  The 
Commission  announces  that  these  rules 
are  effective  as  of  June  7,  2000. 
EFFECTIVE  DATE:  The  amendment  to  1 1 
CFR  108.1,  108.2,  108.3,  108.4.  and 
108.6  as  publiched  at  65  FR  15221 
(March  22.  2000),  are  effective  as  of  June 
7.  2000. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms 
Rosemary  C.  Smith,  Assistant  General 
Counsel,  or  Ms.  Rita  A.  Reimer. 
Attomev.  999  E  Street,  NW.. 
Washington,  DC  20463,  (202)  694-1650 
or  toll  free  (800)  424-9530. 

SUPPLEMENTARY  INFORMATION:  The 

Commission  is  announcing  the  effective 
date  of  revised  regulations  at  11  CFR 
Part  108,  governing  filing  copies  of 
campaign  finance  reports  and 
statements  with  State  officers.  These 
rules  implement  a  1995  amendment  to 
the  Federal  Election  Campaign  Act  at  2 
U.S.C.  439(c)  that  exempts  States 
meeting  certain  criteria  from  receipt  and 
maintenance  requirements  for  reports 
filed  in  connection  with  federal 
elections. 

The  statutory  amendment  specifically 
covers  reports  and  statements  filed  with 
the  Commission,  i.e.,  all  except  those 
filed  by  Senate  candidates,  their 
authorized  committees,  and  committees 


that  support  or  oppose  them,  which  are 
filed  with  the  Secretary  of  the  Senate. 
The  new  rules  also  exempt  from  State 
receipt  and  maintenance  requirements 
reports  filed  with  the  Secretar\'  of  the 
Senate  that  can  be  accessed 
electronically  from  the  Commission's 
Web  site,  www.fec.gov. 

Section  438(d)  of  Title  2,  United 
States  Code,  requires  that  anv  rules  or 
regulations  prescribed  by  the 
Commission  to  cany  out  the  provisions 
of  Title  2  of  the  United  States  Code  be 
transmitted  to  the  Speaker  of  the  House 
of  Representatives  and  the  President  of 
the  Senate  thirty  legislative  days  prior  to 
final  promulgation.  These  rules  were 
transmitted  to  Congress  on  March  17, 
2000.  Thirty  legislative  days  expired  in 
the  Senate  on  May  16,  2000.  and  the 
House  of  Representatives  on  Mav  23. 
2000. 

Darryl  R.  Wold, 

Chairman.  Federal  Election  Commission 
[FR  Doc.  00-14241  Filed  6-6-00;  8:45  am] 
BILUNG  CODE  671 5-01 -P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  98-NM-311-AD;  Amendment 
3^11744;  AD  2000-10-20] 

RIN2120-AA64 

Airworthiness  Directives;  Lockheed 
Model  L-1 01 1-385  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  all  Lockheed  Model  L- 
1011-385  series  airplanes,  that  requires 
repetitive  inspections  to  detect  cracking 
of  the  fuselage  skin  in  the  areas  of  the 
left-  and  right-hand  stringerless  sidewall 
window  belts,  and  repair,  if  necessarv'. 
This  amendment  is  prompted  by  reports 
of  fatigue  cracks  found  in  the  fuselage 
skin  where  the  skin  thickness  steps  from 
0.40  to  0.23  inch.  The  actions  specified 
by  this  AD  are  intended  to  detect  and 
correct  cracking  of  the  fuselage  skin, 
which  could  result  in  reduced  structural 
integrity  of  the  airplane. 


DATES:  Effective  July  12.  2000.  The 
incorporation  by  reference  of  certain 
pubUcations  listed  in  the  regulations  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  July  12.  2000. 
ADDRESSES:  The  ser\'ice  information 
referenced  in  this  AD  may  be  obtained 
from  Lockheed  Martin  Aircraft  & 
Logistics  Center.  120  Orion  Street. 
Greenville.  South  Carolina  29605. 

This  information  may  be  examined  at 
the  Federal  Aviation  Administration 
(FAA).  Transport  Airplane  Directorate. 
Rules  Docket.  1601  Lind  Avenue.  SW.. 
Renton.  Washington;  or  at  the  F.\A, 
Small  Airplane  Directorate,  Atlanta 
Aircraft  Certification  Office.  One  Crown 
Center.  1895  Phoenix  Boulevard,  suite 
450.  Atlanta.  Georgia:  or  at  the  Office  of 
the  Federal  Register.  800  North  Capitol 
Street.  NW..  suite  700.  Washington,  DC, 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Peters,  Aerospace  Engineer. 
Systems  and  Flight  Test  Branch,  ACE- 
li6A,  FAA,  Small  Airplane  Directorate. 
Atlanta  Aircraft  Certification  Office. 
One  Crown  Center.  1895  Phoenix 
Boulevard,  suite  450.  Atlanta.  Georgia 
30349:  telephone  (770)  703-6063;  fax 
(770)  703-6097. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  all  Lockheed  Model 
L-101 1-385  series  airplanes  was 
published  in  the  Federal  Register  on 
February  16,  2000  (65  FR  7801).  That 
action  proposed  to  require  require 
repetitive  inspections  to  detect  cracking 
of  the  fuselage  skin  in  the  areas  of  the 
left-  and  right-hand  stringerless  sidewall 
window  belts,  and  repair,  if  necessar\. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FA-^s 
determination  of  the  cost  to  the  public. 

Conclusion 

The  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

There  are  approximately  235 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
117  airplanes  of  U.S.  registry  will  be 
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affected  by  thi.s  AD,  that  it  will  take 
approximately  48  work,  hours  per 
airplane  to  accompli.sh  the  required 
inspection,  and  that  the  average  labor 
rate  is  $H0  per  work  hour  Based  on 
these  figures,  the  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  he 
$3.16.960.  or  $2,880  per  airplane 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effe<:t  on 
the  States,  on  the  relationship  between 
the  national  (Government  antl  the  States, 
or  (m  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132 

For  the  reascms  discussed  above.  1 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  mle"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26.  1979),  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteri<i  of  the  Regulatory 
Flexibility  Act  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Ac:cordingly.  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CiFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows; 

Authority:  49  U.S.C.  106(r).  40n:i.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amtmded  by 
adding  the  following  new  airworthiness 
directive: 


2000-10-20  Lockheed:  .\mendnient  39- 

11744   Dix  ket  q8-NM-.ni-AD. 

Af>f>li(ahilitv  AW  Model  I.-lOl  l-.fHS 
series  airplanes,  as  listed  in  l.oi  kheed 
,Ser\.i(  e  Bulletin  0M:«-!S:)-27M.  dated  May  6. 
1'»<)H.  1  eriifu  aled  in  any  latej^nry 

Note  1;  This  ,M)  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
sidijei  t  to  the  requirements  of  this  .^D   For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  .^D  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
a(  ( ordance  with  paragraph  (f|  of  this  .^D  The 
re()uest  should  inc  lude  an  assessment  of  the 
effei  t  of  the  modification,  alteration,  or  repair 
on  the  unsafe  condition  addressed  by  this 
.■\U;  and.  if  the  unsafe  i ondition  has  not  been 
eliminate<l,  the  re(juest  should  ini  lude 
spe(  ifii   proposed  ac  tions  to  address  it 

Complianre  Required  as  indiiated.  unless 
accomplished  previouslv 

To  detec  t  and  correct  t:racking  of  the 
fuselage  skin,  whu  h  could  result  in  reduced 
structural  integrity  of  the  airplane, 
accomplish  the  following 

la)  Perform  an  ultrasoni(,  inspection  on  the 
fuselage  skin  in  the  area  of  the  stnngerless 
sKtewall  window  belts,  at  the  radu  on  both 
the  forward  and  aft  sides  of  the  machined 
( iitoul  where  the  fuselage  skin  steps  from 
0.40  to  0  23  inch,  to  detet  t  (racking  in  the 
base  of  the  radii.  At:(X)mplish  the  inspection 
in  a(  I  ordant  e  with  Lockheed  Service 
Bulletin  0'»3-53-279.  dated  May  6.  1998.  at 
ea(  h  of  the  6  spei  ifi(  inspei  tion  zones 
identified  in  the  servii  e  bulletin  at  the  later 
of  the  times  spe(  ified  in  paragraphs  (a)(1) 
and  (a|(2)  of  this  .\D 

1 1 )  Prior  to  the  accumulation  of  20,000 
total  flight  I  v(  les.  or 

(2)  Within  600  flight  cycles  or  fi  months 
after  the  etfeLtive  date  of  this  .•\U.  whichever 
o(  curs  first. 

(b)  For  readings  of  less  than  20  percent 
obtained  at  all  6  inspertion  zones  during  the 
ultrasonii  inspei  tion  re<juired  by  paragraph 
(a)  of  this  .\U  Repeat  the  ultrasonic 
inspei  tion  thereafter  at  intervals  not  to 
exceed  1.500  flight  i  vcles 

(c :)  Ex(  ept  as  provided  bv  paragraph  (t;)  of 
this  AU:  For  anv  reading  of  20  pen  ent  or 
greater  and  less  than  or  equal  to  50  percent 
otitained  at  anv  inspection  zone  during  the 
ultrasonic  inspection  required  bv  paragraph 
la)  of  this  .AU.  prior  to  further  flight,  perform 
,1  low  frequent  v  eddy  (  urrent  (LFEC^) 
iMspci  tion  to  measure  the  liepth  of  the 
cracking,  in  ai  cordance  with  Lo(  kheed 
Service  Bulletin  093-53-274.  dated  May  6. 
1998 

(1)  If  the  results  of  the  LVEC.  inspection  are 
outside  the  reject  zone,  as  defined  in  the 
service  bulletin:  Within  1.500  flight  cycles, 
repeat  both  the  ultrasonii  and  LFEC 
inspec  lions  specified  by  paragraphs  (a)  and 
((  1,  respectively,  of  this  .M). 

(i)  It  the  results  of  the  LFEC  inspection 
specified  bv  paragraph  (()(!)  of  this  AD  are 
outside  the  re|Ocl  zone:  Within  1.800  flight 
cycles  after  the  initial  crack  finding,  as 
detected  during  the  ultrasonic  inspection 
specified  in  paragraph  (a)  of  this  AD.  repair 


any  affected  inspection  zone  in  accordance 

with  Part  II  of  the  .^(  (  omplishmeni 
Instru(  tions  of  the  ser\ice  bulletin.  Such 
repair  constitutes  terminating  action  for  the 
repetitive  inspection  requirements  of  this  AD 
tor  the  repaired  inspection  zone  only. 

(li)  If  the  results  of  the  LPT.C]  inspection 
specified  by  paragraph  (c)(1)  of  this  AD  are 
within  the  rejec  t  zone:  Prior  to  further  flight, 
repair  any  affec  ted  inspection  zone  in 
accordani  e  with  Pari  II  of  the 
Accomplishment  Instructions  of  the  service 
bulletin  Such  repair  (  onstitutes  terminating 
action  for  the  repetitive  inspection 
requirements  of  this  AD  for  the  repaired 
inspec  tion  zone  only 

|2)  If  the  results  of  the  LFEC  inspection  are 
within  the  reject  zone,  as  defined  in  the 
service  bulletin   Prior  to  further  flight,  repair 
anv  affei  ted  inspection  zone  in  ace  ordance 
with  Part  II  of  the  Accomplishment 
Instructions  of  the  service  bulletin.  Su(  h 
repair  constitutes  terminating  action  for  the 
repetitive  inspection  requirements  of  this  .\D 
for  the  repaired  inspection  zone  only. 

(d)  Except  as  provided  by  paragraph  (e)  of 
(his  AD  For  any  reading  of  50  percent  or 
greater  obtained  at  any  inspection  zone 
during  the  ultrasonic  inspection  required  by 
paragraph  (a)  of  this  AD.  prior  to  further 
flight,  perform  a  LFEC  inspection  to  measure 
the  depth  of  the  cracking,  in  accordant  e  with 
Lockheed  .Servii  e  Bulletin  093-53-279. 
dated  May  6.  1998 

(1)  If  the  results  of  the  LFEC  inspection  are 
outside  the  reject  zone,  as  defined  in  the 
service  bulletin:  Within  300  flight  cycles, 
repeat  both  the  ultrasonic  and  LFEC 
inspections  spec:ified  in  paragraphs  (a)  and 

((  ).  respectively,  of  this  .\D. 

(i)  If  the  results  of  the  LFEC  inspection 
specified  bv  paragraph  (d)(1)  of  this  AD  are 
outside  the  re|e(  t  zone:  Within  600  flight 
(  vcles  after  the  initial  i  rack  finding,  as 
detec  ted  during  the  ultrasonic  inspection 
specified  in  paragraph  (a)  of  this  AD.  repair 
any  affected  inspection  zone  in  accordance 
with  Part  II  of  the  Aci  omplishmeni 
Instructions  of  the  service  bulletin.  Sui;li 
repair  constitutes  terminating  action  for  the 
repetitive  inspei  tion  requirements  of  this  .^D 
for  the  repaired  inspection  zone  only. 

(ii)  If  the  results  of  the  LFEC  inspei  tion 
specified  by  paragraph  (d)(1)  of  this  .\D  are 
within  the  reject  zone:  Prior  to  further  flight. 
repair  an\  affected  inspection  zone  in 
accordance  with  Part  II  of  the 
.Xccomplishment  Instructions  of  the  sfr\  'ce 
bulletin  Such  repair  constitutes  termin.ding 
a(  tion  for  the  repetitive  inspection 
requirements  of  this  AD  for  the  repaired 
inspection  zone  only 

(2)  If  the  results  from  the  LFEC  inspec:tion 
are  within  the  reject  zone,  as  defined  in  the 
service  bulletin:  Prior  to  further  flight,  repair 
any  affected  inspection  zone  in  accordance 
with  Part  II  of  the  Accomplishment 
Instructions  of  the  service  bulletin.  Such 
repair  constitutes  terminating  action  for  the 
repetitive  inspection  requirements  of  this  AD 
for  the  repaired  inspection  zone  only. 

(e)  For  anv  inspection  results  that  require 
repair  in  two  adjacent  zones:  Prior  to  further 
flight,  repair  in  accordance  with  a  method 
approved  bv  the  Manager,  Atlanta  Aircraft 
Certification  Office  (ACQ),  FAA,  Small 
.\irplane  Directorate. 


Federal  Register / Vol.  65,  No.  110 /Wednesday,  June  7,  2000/Rules  and  Regulations 


36055 


Alternative  Methods  of  Compliance 

(f)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  .safety  may  be 
used  if  approved  by  the  Manager,  Atlanta 
,^CO.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager. 
Atlanta  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Atlanta  ACO. 

Special  Flight  Permits 

(g)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  .Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
c:an  be  ac;complished. 

Incorporation  by  Reference 

(h)  Except  as  provided  by  paragraph  (e)  of 
this  .\D.  the  actions  shall  be  done  in 
acc:ordanc  e  with  Lockheed  Service  Bulletin 
093-53-279.  dated  May  6.  1998  This 
incorporation  by  reference  was  approved  bv 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from 
Lockheed  Martin  .Aircraft  &  Logistics  Center. 
120  Orion  Street,  Greenville.  South  Carolina 
29605.  Copies  may  be  inspected  at  the  FA.A. 
Transport  .Airplane  Directorate.  1601  Lind 
Avenue.  SW..  Renton.  Washington;  or  at  the 
F.AA,  Small  Airplane  Directorate.  Atlanta 
Aircraft  Certification  Office.  One  Crown 
Center,  1895  Phoenix  Boulevard,  suite  450. 
Atlanta.  Georgia;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol  Street. 
NW..  suite  700.  Washington.  DC. 

(i)  This  amendment  becomes  effective  on 
luly  12.  2000. 

Issued  in  Renton,  Washington,  on  May  17, 
2000. 

Donald  L.  Riggin, 

Acting  Manager,  Transport  Airplane 
Dirpctcrate.  Aircraft  Certification  Sen-ice. 
jFR  Doc.  00-14018  Filed  6-6-00:  8:45  am] 

BILUNC  CODE  4910-13-U 


DEPARTMErfT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  98-CE--56-AD;  Amendment  39- 
11764;  AD  2000-11-16] 

RIN2120-AA64 

Airworttilness  Directives;  Ayres 
Corporation  S2R  Series  and  Model  600 
S2D  Airplanes 

AGENC/  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
Airworthiness  Directive  (AD)  97-17-03. 


which  currently  requires  you  to 
accomplish  the  following  on  Ayres 
Corporation  (Ayres)  S2R  Series  and 
Model  600  S2D  airplanes:  inspect  the 
'  -i-inch  and  Vifi-inch  bolt  hole  areas  on 
the  lower  spar  caps  for  fatigue  cracking; 
replace  any  lower  spar  cap  where 
fatigue  cracking  is  found;  and  report  any 
fatigue  cracking.  This  AD  retains  the 
inspection  and  replacement  (if 
necessary)  requirements  of  the  lower 
spar  caps  that  are  currently  required  in 
AD  97-17-03.  This  AD  als'o  makes  these 
inspections  repetitive,  adds  additional 
airplanes  to  the  Applicability  of  the  AD, 
changes  the  initial  compliance  time  for 
all  airplanes,  and  arranges  the  affected 
airplanes  into  groups  (six)  based  on 
usage  and  configurations.  The  existing 
AD  was  the  result  of  an  accident  of  an 
Ayres  S2R  series  airplane  where  the 
wing  separated  from  the  airplane  in 
flight.  The  actions  specified  by  this  AD 
are  intended  to  detect  and  correct 
fatigue  cracking  of  the  lower  spar  caps, 
which  could  result  in  the  wing 
separating  from  the  airplane  with 
consequent  loss  of  control  of  the 
airplane. 

DATES:  This  AD  becomes  effective  on 
July  25,  2000. 

The  Director  of  the  Federal  Register 
approved  the  incorporation  by  reference 
of  certain  publications  listed  in  the 
regulations  as  of  July  25,  2000. 
ADDRESSES:  You  may  get  the  service 
information  referenced  in  this  AD  from 
the  Ayres  Corporation,  P.O.  Box  3090, 
One  Rockwell  Avenue,  Albany,  Georgia 
31706—3090,  You  may  examine  this 
information  at  the  Federal  Aviation 
Administration  (FAA),  Central  Region. 
Office  of  the  Regional  Counsel, 
Attention;  Rules  Docket  No.  98-CE-56- 
AD,  901  Locust,  Room  506,  Kansas  City, 
Missouri  64106:  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Satish  Lall,  Aerospace  Engineer,  FAA, 
Atlanta  Aircraft  Certification  Offioe, 
One  Crown  Center,  1895  Phoenix 
Boulevard,  Suite  450,  Atlanta,  Georgia 
30349:  telephone;  (770)  7036082; 
facsimile:  (770)  703-6097. 
SUPPLEMENTARY  INFORMATION: 

Events  Leading  to  the  Issuance  of  This 
AD 

Has  FAA  taken  any  action  to  this 
point?  An  accident  on  an  Ayres  S2R 
series  airplane  where  the  wing 
separated  from  the  airplane  in  flight 
caused  FAA  to  issue  AD  9717-03, 
Amendment  39-10195  (62  FR  43296. 
August  18,  1997).  AD  97-17-03 
currently  requires  you  to  accomplish  the 
following: 


•  Inspect  the  1/4-inch  and  5/16-inch 
bolt  hole  areas  on  the  lower  spar  caps 
for  fatigue  cracking; 

•  Replace  any  lower  spar  cap  where 
fatigue  cracking  is  found;  and 

•  Report  any  fatigue  cracking  to  FAA. 
Investigation  of  all  resources  available 

to  FAA  at  the  time  of  the  accident 
showed  nine  occurrences  of  fatigue 
cracking  in  the  lower  spar  caps  of  Ayres 
S2R  airplanes,  specifically  emanating 
from  the  'i-inch  and  ^  ib-inch  bolt 
holes.  Investigation  of  the  above- 
referenced  accident  revealed  that  the 
cause  can  be  attributed  to  fatigue  cracks 
emanating  from  the  '  :-inch  and  "•  ih- 
inch  bolt  holes  in  the  lower  spar  caps. 
Because  the  A\Tes  Model  600  S2D 
airplanes  have  a  similar  type  design  to 
that  of  the  S2R  series  airplanes,  thev 
were  included  in  the  Applicability  of 
AD  97-17-03. 

Data  indicates  that  the  fatigue  cracks 
on  these  A\Tes  S2R  series  airplanes 
become  detectable  at  different  times 
based  upon  the  type  of  engines  and 
design  of  the  airplane.  With  this  in 
mind.  FAA  categorized  these  airplanes 
into  three  groups  for  the  Applicability  of 
AD  97-17-03. 

Since  issuing  AD  97-17-03.  we 
received  data  specifying  29  additional 
occurrences  of  fatigue  cracks  found  in 
the  lower  spar  caps  of  Ayres  S2R  and 
Model  600  S2D  airplanes.  The  data  from 
these  occurrences  indicate  the 
following; 

•  Several  of  these  occurrences 
involved  airplanes  that  had  not 
accumulated  enough  hours  to  require 
the  initial  inspection  of  AD  97-17-03; 

•  Detectable  cracks  could  still 
develop  after  the  initial  inspection  on 
the  affected  airplanes:  and 

•  Ayres  has  manufactured  additional 
airplanes  that  have  a  similar  type  design 
to  that  of  the  airplanes  affected  bv  AD 
97-17-03.  The  existing  AD  should  also 
cover  these  airplanes. 

To  address  tne  above  areas,  FAA 
issued  a  notice  of  proposed  rulemaking 
(NPRM)  to  supersede  AD  97-1 7-03. 
This  NPRM  was  published  in  the 
Federal  Register  on  January  13.  1999 
(64  FR  2157).  The  NPRM  proposed  to 
supersede  AD  97-17-03  with  a  new  AD 
that  would; 

•  Retain  the  inspection  and 
replacement  (if  necessary*)  requirements 
of  the  lower  spar  caps  that  are  currently 
required  in  AD  97-17-03: 

•  Make  these  inspections  repetitive: 

•  Add  additional  airplanes  to  the 
Applicability  of  the  AD; 

•  Change  the  initial  compliance  time 
for  all  airplanes;  and 

•  Arrange  the  affected  airplanes  into 
four  groups  instead  of  three  based  on 
usage  and  configurations. 
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Was  the  public  invited  to  comment  on 
the  NPRM'' The  FAA  invited  interested 
persons  to  participate  in  the  making  of 
the  amendment.  Based  on  the  comments 
to  this  NPRM,  we  changed  the  NPRM 
and  reopened  the  comment  period 
through  a  supplemental  NPRM.  The 
supplemental  NPRM  specifically 
proposed  to  organize  the  affected 
airplanes  into  six  groups  based  on  usage 
and  configurations,  adjust  the  repetitive 
inspection  intervals,  provide 
alternatives  for  inspection  methods,  and 
include  modification  alternatives  to 
replacing  the  spar  cap. 

The  FAA  again  invited  interested 
persons  to  participate  in  the  making  of 
this  amendment.  No  comments  were 
received 

The  FAA's  Determination 

What  is  FAA 's  final  determmatton  on 
this  issue'  After  careful  review  of  all 
available  information  related  to  the 
subject  presented  above,  we  have 
determined  that  air  safety  and  the 
public;  interest  reciuire  the  adoption  of 
the  rule  as  proposed  except  minor 
editorial  corrections 

How  do  the  minor  editorial 
corrections  affect  the  AD'  We  have 
determined  that  the  minor  corrections 
will  not  change  the  meaning  of  the  AU 
and  will  not  add  any  additional  burden 
upon  the  public  than  was  already 
proposed. 

Cost  Impact 

How  immv  airplanes  does  this  At) 
impact'  We  estimate  that  this  AD  will 
affect  1,000  airplanes  in  the  U.S 
registry 

What  IS  the  cost  impact  of  the  initial 
inspection  on  owners/operators  of  the 
affected  airplanes'  We  estimate  3 
workhours  per  airplane  to  accomplish 
the  initial  inspection,  at  an  average 
labor  rate  of  $60  an  hour.  Parts  to 
accomplish  the  initial  inspection  cost 
approximately  $417  per  airplane.  Based 
on  these  figures,  we  estimate  the  cost 
impact  of  the  initial  inspection  of  this 
AD  on  U.S.  operators  at  $597,000,  or 
$597  per  airplane. 

What  about  the  cost  of  repetitive 
inspections  and  possible  repairs  and 
replacements'  The  figures  above  only 
take  into  account  the  cost  of  the  initial 
inspection  and  do  not  take  into  account 
the  cost  of  repetitive  inspections.  We 
have  no  way  of  determining  how  many 
repetitive  inspections  each  owner/ 
operator  of  the  affec;ted  airplanes  would 
incur.  These  figures  are  based  upon  the 
presumption  that  no  affected  airplane 
operator  has  accomplished  the 
inspection,  and  do  not  take  into  account 
the  cost  for  replacement  if  a  crack  is 
found.  We  have  no  way  of  determining 


the  number  of  wing  spar  caps  that  may 
need  to  be  replaced  based  upon  the 
results  of  the  inspections. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore.  FAA 
determines  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132 

The  FAA  has  determined  that  this 
action: 

(11  is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866; 

(2]  IS  not  a  "significant  rule"  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034.  February  26.  1979);  and 

(3)  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  The  FAA  has  prepared 
a  final  evaluation  and  placed  it  in  the 
Rules  Docket.  You  can  get  a  copy  of  this 
evaluation  at  the  location  listed  under 
the  caption  ADDRESSES 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety 

Adoption  of  the  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  44  l'  S  C   U)6(g).  40113,  44701. 
§39.13    [Amen<tod] 

2.  FAA  amends  Section  39.13  is 
amended  by  removing  Airworthiness 
Directive  (AD)  97-17-03,  Amendment 
39-10105  (62  FR  43926.  August  18, 
1997),  and  by  adding  a  new  AD  to  read 
as  follows: 

2000-1 1-16  Ayres  Corporation:  Docket  No 
MH-CE-.'ih^.'KD.  Amendment  39-1 1764; 
•Supersedes  .\U  97-17-0.3.  Amendment 
39-1010.5 

(a)  Wtiat  airplanes  are  affected  by  this  AD' 
Airplanes  with  the  following  model  and 
serial  number  (S/N)  designations  with  or 
without  a  -DC  or  -X  suffix,  certificated  in 
anv  category: 


Group  1  Airplanes 


Model 


Senal  numt)ers 


S-2R 


S2R-R1820 


S2R-T34 


S2R-T15 
S2R-G1 


5000R  ttiroogh  5099R.  except 
501  OR  5031 R,  3038R, 
5047R.  and  5085R 

R1820-001  ttirougti  R1820- 
035 

6000R  through  6049R,  T34- 
001  through  T34-143,  T34- 
145,  T34-147  through  T34- 
167.  T34-171.  T34-180.  and 
134-181* 

T1 5-001  through  T1 5-033". 

G1-101  through  G1-106 


•The  senal  numt>ers  of  the  Model  S2R-T34 
airplanes  could  incorporate  T34-xxx,  T36-xxx, 
T41-XXX,  or  T42-XXX  This  AD  applies  to  all  of 
these  senal  number  designations  as  ttiey  are 
all  Model  S2R-T34  airplanes. 

"The  senal  numbers  of  the  Model  S2R-T15 
airplanes  could  incorporate  T15-xxx  and  T27- 
XXX  This  AD  applies  to  txjth  of  these  senal 
number  designations  as  they  are  both  Model 
S2R-T15  airplanes. 

Group  2  Airplanes 


Model 


Senal  numbers 


S2R-R1820      R  1820-036 

S2R-T65  T65-001  through  T65-017 

S2RHG-  T65-002  through  T65-01 7 

T65 
S2R-T34  T34-144,  T34-146.  T34-168. 

T34-169,  T34-172  through 

T34-179.  andT34-189 
I      through  T34-232  And  T34- 

234  • 
S2R-T45  T45-001  through  T45-014 

S2R-06  G6-101  through  G6-147 

S2R-G10         G10-101  through  G10-136, 

G10-138.  G10-140,  and 

GlO-141 
S2R-G5  G5-1 01  through  G5-1 05 

•The  senal  numt)ers  of  the  Model  S2R-T34 
airplanes  could  incorporate  T34-xxx,  T36-xxx, 
T41-XXX,  or  T42-XXX  This  AD  applies  to  all  of 
these  senal  numtier  designations  as  they  are 
all  Model  S2R-T34  airplanes 

Group  3  Airplanes* 


Model 


Senal  numbers 


600  S2D  All  senal  numt)ers  tjeginning 

with  600-1 31  ID 
S-2R  1380R  and  1416R  through 

4999R 
S2R-R1340      R 1340-001  through  R1340- 

035 
S2R-R3S         R3S-001  through  R3S-011. 
S2R-T11  Til -001  through  Til -005. 

•Any  Group  3  airplane  that  has  been  modi- 
fied with  a  hopper  of  a  capacity  over  410  gal- 
lons, a  piston  engine  greater  than  600  horse- 
fKJwer,  or  any  gas  turbine  engine,  makes  the 
airplane  a  Group  1  airplane  for  the  purposes 
of  this  AD  The  owner/operator  must  inspect 
the  airplane  at  the  Group  1  compliance  time 
specified  in  this  AD. 


Group  4  Airplanes 


Model 


T" 


S2R-T34 . 

S2R-G1 
S2R-G10 


Serial  numbers 


T34-225,  T34-236,  T34-237, 

and  T34-238.' 
G1-107,  G1-108.  and  G1-109 
G10-137,  G10-139.  and  G10- 

142. 


The  serial  numbers  of  the  Model  S2R-T34 
airplanes  could  incorporate  T34-xxx,  T36-xxx, 
T41-XXX,  or  T42-XXX.  This  AD  applies  to  all  of 
these  serial  number  designations  as  they  are 
all  Model  S2R-T34  airplanes. 

Group  5  Airplanes 


Model 

Serial  numbers 

S2R-T34  .... 

T34-239  through  T34-266.* 

S2RHG- 

T34HG-102. 

T34. 

S2R-T15 . . 

T1 5-034  through  T1 5-040." 

S2R-T45 

T45-015. 

S2R-G1 

G1-1 10  Through  G1-1 14. 

S2R-G6  

G6-1 48  through  G&-151. 

S2R-G10  .. 

G 10-1 43  through  G 10-1 60. 

'The  serial  numbers  of  the  Model  S2R-T34 
airplanes  could  incorporate  T34-xxx,  T36-xxx. 
T41-XXX,  or  T42-XXX.  This  AD  applies  to  both 
of  these  serial  designations  as  they  are  both 
Model  S2R-T34  airplanes. 

"The  serial  numbers  of  the  Model  S2R-T1 5 
airplanes  could  incorporate  T15-xxx  and  T27- 
XXX.  This  AD  applies  to  both  of  these  serial 
designations  as  they  are  tx)th  Model  S2R-T15 
airplanes. 

Group  6  Airplanes 


Model 


Serial  numt)ers 


S2R 


501 R,  5031 R, 
and  5085R. 


5038R,  5047R. 


(b)  Who  must  comply  with  this  AD? 
Anyone  who  wishes  to  operate  any  of  the 
above  airplanes  on  the  U.S.  Register. 

(c)  What  problem  does  this  AD  address? 
The  actions  specified  by  this  AD  are  intended 
to  detect  and  correct  fatigue  cracking  of  the 
lower  spar  caps.  This  could  result  in  the 
wing  separating  from  the  airplane  with 
consequent  loss  of  control  of  the  airplane. 

(d)  What  actions  must  I  accomplish  to 
address  this  problem?  To  address  this 
problem,  you  must  accomplish  the  following: 

(1)  Repetitively  inspect,  using  magnetic 
particle,  ultrasonic,  or  eddy  current 
procedures,  the  V4-inch  and  Vie-inch  bolt 
hole  areas  on  each  lower  spar  cap  for  fatigue 
cracking.  Reference  paragraph  (e)(3)  and 
(e)(4)  of  this  AD  (including  all 


subparagraphs)  to  obtain  the  initial  and 
repetitive  inspection  compliance  times. 

(i)  The  cracks  may  emanate  from  the  bolt 
hole  on  the  face  of  the  spar  cap  or  they  may 
occur  in  the  shaft  of  the  hole. 

(ii)  You  must  inspect  both  of  these  areas. 

(2)  If  any  cracking  is  found  during  any 
inspection  required  by  this  AD.  you  must 
accomplish  the  following: 

(i)  Use  the  cold  work  process  to  ream  out 
small  cracks  as  defined  in  Ayres  Service 
Bulletin  No.  SB-AG-39,  dated  September  17, 
1996;  or  replace  the  affected  spar  cap  in 
accordance  with  the  maintenance  manual;  or 
ream  the  ''4-inch  bolt  holes  to  ^/i6  inches 
diameter  as  defined  in  Part  1  of  Avres  Custom 
Kit  No.  CK-AG-29.  dated  December  23. 
1997;  and 

(ii)  Submit  a  report  of  inspection  findings 
to  the  Manager.  Atlanta  ACO,  One  Crown 
Center,  1895  Phoenix  Boulevard.  Suite  450. 
Atlanta,  Georgia  30349;  facsimile:  (770)  703- 
6097.  You  must  include  the  airplane  serial 
number  and  engine  model  number:  the  total 
number  of  flight  hours  on  the  lower  spar  cap 
that  is  cracked;  time  on  the  spar  cap  since 
last  inspection,  if  applicable;  and  the  type  of 
inspection  used  for  the  last  inspection. 
Indicate  if  cold  working  has  been 
accomplished  or  modifications  incorporated 
such  as  installation  of  big  butterfly  plates. 
Include  the  time  on  the  spar  cap  when  the 
cold  working  or  modifications  were 
accomplished.  Indicate  which  bolt  hole  is 
cracked  and  the  length  of  the  crack. 
Information  collection  requirements 
contained  in  this  regulation  have  been 
approved  by  the  Office  of  Management  and 
Budget  (OMB)  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44  U.S.C. 
3501  et  seq]  and  have  been  assigned  OMB 
Control  Number  2120-0056. 

(e)  What  is  the  compliance  time  of  this  AD? 
The  compliance  times  for  each  of  the  actions 
of  this  AD  are  as  follows: 

(1)  Any  required  repair  or  replacement: 
Prior  to  further  flight  after  the  inspection 
where  the  crack(s)  was/were  found. 

(2)  Reporting  requirement: 

(i)  Submit  the  report  within  10  days  after 
finding  any  crack(s)  during  any  inspection 
required  by  this  AD. 

(ii)  For  airplanes  where  cracking  was  found 
during  any  inspection  accomplished  in 
accordance  with  AD  97-17-03,  which  is 
superseded  by  this  AD:  or  by  AD  97-13-11. 
which  was  superseded  by  AD  97-17-03. 
submit  the  report  within  10  days  after  the 
effective  date  of  this  AD,  unless  already 
accomplished. 

(3)  Initial  Inspection:  The  following  is  for 
the  initial  inspections  required  by  this  AD. 
The  affected  airplanes  are  categorized  into 
six  different  groups. 


(i)  Group  1  Airplanes:  Required  upon  the 
accumulation  of  2.000  hours  time-in-ser\-ice 
(TIS)  on  each  lower  spar  cap  or  within  50 
flight  hours  after  the  effective  date  of  this  AD, 
whichever  occurs  later,  unless  already 
accomplished  (compliance  with  \D  97-1703 
or  AD  97-13-11). 

(ii)  Group  2  Airplanes:  Required  upon  the 
accumulation  of  2.200  hours  TIS  on  each 
lower  spar  cap  or  within  50  flight  hours  after 
the  effective  date  of  this  AD.  whichever  occur 
later,  unless  already  accomplished 
(compliance  with  AD  97-17-03  or  AD  97- 
13-11). 

(iii)  Group  3  Airplanes:  Required  upon  the 
accumulation  of  6.400  hours  TIS  on  each 
lower  spar  cap  or  within  50  flight  hours  after 
the  effective  date  of  this  AD.  whichever 
occurs  later,  unless  already  accomplished 
(compliance  with  AD  97-17-03  or  AD  97- 
13-11). 

(iv)  Group  4  Airplanes:  Required  upon  the 
accumulation  of  2.500  hours  TIS  on  each 
lower  spar  cap  or  within  50  flight  hours  after 
the  effective  date  of  this  AD,  whichever 
occurs  later,  unless  already  accomplished 
(compliance  with  AD  97-17-03  or  .\D  97- 
13-11). 

(v)  Group  5  Airplanes:  Required  upon  the 
accumulation  of  6.200  hours  TIS  on  each 
lower  spar  cap  or  within  50  flight  hours  after 
the  effective  date  of  this  AD.  whichever 
occurs  later,  unless  already  accomplished 
(compliance  with  AD  97-17-03  or  ,\D  97- 
13-11). 

(vi)  Group  6  Airplanes:  As  presented 
below. 

(A)  For  S'.\  501  OR:  Required  upon  the 
accumulation  of  5.530  hours  TIS  on  each 
lower  spar  cap  or  within  the  next  50  hours 
TIS  after  the  effective  date  of  this  \U. 
whichever  occurs  later. 

(B)  For  S/N  5038R:  Required  upon  the 
accumulation  of  5,900  hours  TIS  on  each 
lower  spar  cap  or  within  the  next  50  hours 
TIS  after  the  effective  date  of  this  .\D. 
whichever  occurs  later. 

(C)  For  S/N's  5031R  and  5047R:  Required 
upon  the  accumulation  of  6,400  hours  TIS  on 
each  lower  spar  cap  or  within  the  next  50 
hours  TIS  after  the  effective  date  of  this  .AD. 
whichever  occurs  later. 

(D)  For  S/N  5085R:  Required  upon  the 
accumulation  of  6,290  hours  TIS  on  each 
lower  spar  cap  or  within  the  next  50  hours 
TIS  after  the  effective  date  of  this  .^D. 
whichever  occurs  later. 

(4)  Repetitive  Inspections:  The  following 
chart  gives  the  required  repetitive  inspection 
intervals  based  on  the  work  performed  and 
the  method  of  inspection  utilized.  Each  time 
is  hours  TIS  intervals  after  the  last 
inspection: 


Work  previously  performed 

Magnetic  particle 

Ultrasonic 

Eddy  current 

(i)  No  cracks  found  previously  on  wing  spar  and  no  op-  i  500  hours  TIS  

550  hours      ... 

700  hours  TIS* 

tional  cold  work  or  tx>lt  hole  reaming  accomplished. 

(ii)  One  of  the  following  where  the  airplane  does  not  have    500  hours  TIS  

550  hours  TIS     

700  hours  TIS 

butterfly  plates,  pan  number  (P/N)  20211-09  and  P/N 

2021 1-1 1 ,  Installed  per  CK-AG-29,  Part  II  *". 

(A)  Small  cracks  repaired  through  cold  wori<  (or  done  as 

an  option  if  never  cracked)  accomplished  per  SB-AG- 

39;  or 
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Work  previously  performed 


Magnetic  particle 


Ultrasonic 


Eddy  current 


(B)  Small  cracks  repaired  tfirough  1/4-inch  txjit  hole 
reamed  to  5/16  inches  diameter  (or  done  as  an  option  if 
never  cracked)  per  CK-AG-29.  Pan  I,  or 

(C)  Small  cracks  repaired  through  previous  Alternative 
Methods  of  Compliance  " 

(Ml)  One  of  the  following  where  the  airplane  has  butterfly 
plates,  part  number  (P/N)  20211-09  and  P/N  20211-11, 
installed  per  CK-AG-29.  Pan  II  — 

(A)  Small  cracks  repaired  through  cold  work  (or  done  as 
an  option  if  no  cracks  found)  accomplished  p>er  SB-AG- 
39,  or 

(B)  Small  cracks  repaired  through  1/4-inch  bolt  hole 
reamed  to  5/16  inches  diameter  (or  done  as  an  option  if 
no  cracks  found)  per  CK-AG-29,  Pan  I,  or 

(C)  Small  cracks  repaired  through  previous  Alternative 
Methods  of  Compliance  " 

(iv)  Cracked  wing  spar  found  dunng  previous  inspection 
wing  spar  replacement 


900  hours  TIS 


950  hours  TIS  1 ,250  hours  TIS. 


Time  for  initial  and  repet- 
itive inspection  intervals 
start  over  when  wing 
spar  IS  replaced 


Time  for  initial  and  repet- 
itive inspection  intervals 
Start  over  when  wing 
spar  IS  replaced 


Time  for  initial  and  repet- 
itive inspection  intervals 
Start  over  when  wing 
spar  Is  replaced. 


•Aircraft  S/Ns  T45-007DC  and  T45-10DC  had  modified  splice  block  assemblies  installed  at  Ayres  (Ayres/Kaplan  Assembly  No  88-251)  and 
must  still  follow  the  repetitive  inspection  intervals  listed  here 

"  If  a  crack  is  found,  the  reaming  associated  with  the  cold  work  process  may  remove  a  crack  if  it  is  small  enough  Some  aircraft  owners/opera- 
tors were  issued  alternative  mettiods  of  compliance  with  AD  97-17-03  to  ream  the  V4-inch  bolt  hole  to  Vie  inches  diameter  to  remove  small 
cracks  Ayres  CK-AG-29,  Part  I,  also  provides  procedures  to  ream  the  ''4-inch  bolt  hole  to  Vie  inches  diameter  If  you  use  either  of  these  two 
methods  to  remove  cracks  and  the  airplane  is  reinspected  immediately  with  no  cracks  found,  you  may  continue  to  follow  the  repetitive  inspection 
intervals  listed  above 

•"Group  4  and  Group  5  airplanes  had  the  butterfly  plates  installed  at  the  factory  and  may  follow  this  repetitive  inspection  interval. 


(f)  What  procedures  must  I  use  to 
accomplish  the  actions  required  in  this  AD' 
(1)  In.speclions: 

(i)  For  the  magnetir  partii  le  inspection. 
utilizH  the  procedure.s  contained  In  Ayres 
Service  Bulletin  No  SB-,\G-39.  dated 
Septemher  17,  1996.  Use  only  sections  titled 
"Inspection  .Aicoinpiishment  Instructions" 
and  "Lower  Splice  Fitting  Removal  and 
Installation  Instructions."  You  must  follow 
American  So(  iety  for  Testing  Materials 
(ASTM)  E1444-94A,  using  wet  particles 
meeting  the  requirements  of  the  Society  for 
Automotive  Kngineers  (SAE)  AMS  ;i04f). 
('aution.  You  must  firmly  support  the  wings 
during  the  inspection  to  prevent  movement 
of  the  spar  caps  when  the  splice  blocks  are 
removed  This  will  allow  easier  realignment 
of  the  splue  block  holes  and  the  holes  in  the 
spar  cap  for  b(jlt  insertion. 

(li)  The  FAA  must  approve  ultrasonic  or 
eddv  current  inspection  procedures.  To 
obtain  FA.-\  approval,  vou  must  send  your 
proposed  procedure  to  the  Manager.  Atlanta 
.Aircraft  (Certification  (A(XJ),  One  Crown 
(Center,  1H95  Phoenix  Boulevard,  Suite  4fJ0, 
Atlanta,  (ieorgia  .)0.')49.  You  are  not  required 
to  remove  the  splice  block  for  either  the 
ultrasonic  or  eddy  current  inspections, 
unless  corrosion  is  visible. 

(iii)  All  inspections  required  by  this  .^D 
must  be  accomplished  by  a  Level  2  or  Level 
.<  inspector  certified  for  that  inspection 
method  using  the  guidelines  established  by 
the  American  Society  for  Nondestru(  five 
Testing  or  MIL-,STD-410. 

(2)  Repair;  Utilize  the  procedures 
contained  in  Ayres  Service  Bulletin  No.  SB- 
A(;-39,  dated  September  17,  1996;  or  in  Pari 
I  of  Ayres  Custom  Kit  No.  CK-A(;-29.  dated 
Ue(;ember  23,  1997  if  necessary  to  remove 
small  cracks.  You  must  then  immediately  re- 
inspect  and  continue  to  accomplish  the 
repetitive  inspections 


(3)  Replacement:  Utilize  the  procedures 
contained  in  the  maintenance  manual. 

(g)  Con  /  comply  wit/i  this  AD  in  any  other 
wav'  (1)  You  may  use  an  alternative  method 
of  compliance  or  adjust  the  compliance  time 
if 

(il  Your  alternative  method  of  compliance 
provides  an  equivalent  level  of  safety:  and 

|ii)  The  Manager,  Atlanta  Aircraft 
Certification  Office,  approves  your 
alternative.  Submit  your  request  through  an 
FAA  Principal  Maintenance  Inspector,  who 
mav  add  comments  and  then  send  it  to  the 
Manager 

(2)  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (g)(l]  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  .AD;  and,  if  you  have  not  eliminated  the 
unsafe  condition,  specific  ai  tions  you 
propose  to  address  it. 

(3)  Alternative  methods  of  compliance 
approved  in  accordance  with  .AD  97-17-03. 
which  is  superseded  by  this  AD;  or  in 
accordance  with  AD  97-13-11.  which  was 
superseded  by  AD  97-17-03.  are  approved  as 
alternative  methods  of  compliance  with  this 
,\D.  unless  otherwise  noted  in  this  AD. 

(h)  Where  can  I  get  information  about  any 
already-approved  alternative  methods  of 
compliance^  (Contact  the  Atlanta  ACQ,  One 
Crown  (Center,  1895  Phoenix  Boulevard, 
Suite  450,  Atlanta.  Ceorgia  303496: 


telephone:  (770)  703-6082;  facsimile:  (770) 
703-6097, 

(i)  What  if  I  need  to  fly  the  airplane  to 
another  location  to  comply  with  this  AD?  The 
FAA  can  issue  a  special  flight  permit  under 
sections  21.197  and  21,199  of  the  Federal 
Aviation  Regulations  (14  CFR  21.197  and 
21.199)  to  operate  your  airplane  to  a  location 
where  you  can  accomplish  the  requirements 
of  this  AD.  provided  that. 

(1)  The  hopper  is  empty. 

(2)  Vne  is  reduced  to  126  miles  per  hour 
(109  knots)  indicated  airspeed  (L\S) 

(3)  Flight  into  known  turbulence  is 
prohibited 

(j)  Are  any  service  bulletins  incorporated 
into  this  AD  by  reference?  You  must 
accomplish  the  actions  required  by  this  .^D 
in  accordance  with  Ayres  Service  Bulletin 
No.  SB-AC,-39,  dated  September  17.  1996, 
and  Ayres  Custom  Kit  No.  CK-A029,  dated 
December  23.  1997.  The  Director  of  the 
Federal  Register  approved  this  incorporation 
by  reference  under  5  U.S.C.  552(a)  and  1  CFR 
part  51.  You  can  get  copies  from  the  Ayres 
Corporation.  P.O.  Box  3090,  One  Rockwell 
Avenue,  Albany,  (Georgia  31706-3090.  You 
can  look  at  copies  at  FAA,  Central  Region, 
Office  of  the  Regional  Counsel,  901  Locust, 
Room  506,  Kansas  City,  Missouri,  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW,  suite  700,  Washington, 
DC. 

(k)  Does  this  AD  affect  any  other  AD 
actions''  This  amendment  supersedes  AD  97- 
17-03,  Amendment  39-10105. 

(1)  When  does  this  amendment  become 
effective?  This  amendment  becomes  effective 
on  luly  25,  2000. 


Issued  in  Kansas  City,  Missouri,  on  May 
26.  2000. 
Larry  E.  Werth. 

Acting  Manager.  Small  Airplane  Directorate. 
Aircraft  Certification  Serxice. 
|FR  Doc.  00-14016  Filed  6-6-00;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  99-SW-45-AD;  Amendment 
39-11765;  AD  2000-11-17] 

RIN2120-AA64 

Airworthiness  Directives;  Eurocopter 
France  IModei  SA-365N1,  AS-365N2, 
and  SA-366G1  Helicopters 

agency:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
an  existing  ainvorthiness  directive  (AD) 
that  applies  to  Eurocopter  France  Model 
SA-365N1.  AS-365N2.  and  SA-366G1 
helicopters  and  that  currently  requires 
initial  and  repetitive  inspections  of  the 
tail  rotor  blade  Kevlar  tie-bar  (Kevlar  tie- 
bar)  for  cracks  or  delaminations.  This 
amendment  requires  the  same  actions 
required  by  the  existing  AD  and  corrects 
an  incorrectly  stated  part  number  (P/N) 
in  the  existing  AD.  This  amendment  is 
prompted  by  a  report  of  delamination  of 
a  Kevlar  tie-bar.  The  actions  specified 
by  this  AD  are  intended  to  detect  cracks 
that  could  lead  to  delamination  of  the 
Kevlar  tie-bar.  loss  of  tail  rotor  control, 
and  subsequent  loss  of  control  of  the 
helicopter. 

DATES:  Effective  July  12,  2000.  The 
incorporation  by  reference  of  certain 
publications  listed  in  the  regulations 
was  approved  previously  by  the  Director 
of  the  Federal  Register  as  of  June  1 1 , 
1998  (63  FR  25158.  May  7,  1998). 
ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  American  Eurocopter  Corporation. 
2701  Forum  Drive,  Grand  Prairie,  Texas 
75053^005;  telephone  (972)  641-3460. 
fax  (972)  641-3527.  This  information 
may  be  examined  at  the  FAA,  Office  of 
the  Regional  Counsel,  Southwest 
Region.  2601  Meacham  Blvd.,  Room 
663,  Fort  Worth,  Texas;  or  at  the  Office 
of  the  Federal  Register.  800  North 
Capitol  Street.  NW..  suite  700, 
Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Jim 
Grigg,  Aviation  Safety  Engineer,  FAA, 
Rotorcraft  Directorate.  Regulations 
Group.  Fort  Worth,  Texas  76193-0111; 


telephone  (817)  222-5490.  fax  (817) 
222-5961. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 
by  superseding  AD  98-10-04. 
Amendment  39-10515  (63  FR  25158. 
May  7.  1998).  which  applies  to 
Eurocopter  France  Model  SA-365N1. 
AS-365N2.  and  SA-366G1  helicopters, 
was  published  in  the  Federal  Register 
on  March  9,  2000  (65  FR  12489).  That 
action  proposed  to  require  the  same 
actions  required  by  the  existing  AD  and 
correct  an  incorrectly  stated  P/N  in  the 
existing  AD. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 
proposal  or  the  FAA's  determination  of 
the  cost  to  the  public.  The  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed. 

The  FAA  estimates  that  47  helicopters 
of  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  4 
work  hours  per  helicopter  to  accomplish 
the  required  actions,  and  that  the 
average  labor  rate  is  S60  per  work  hour. 
Required  parts  will  cost  approximately 
S3. 000  per  blade.  Based  on  these  figures. 
the  total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  S152.280  to 
replace  one  blade  and  perform  one 
inspection  on  each  helicopter. 

The  regulations  adoptea  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  imder 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action'  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety. 


Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  3»— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  L  .S.C   106(g).  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  bv 
removing  Amendment  39-10515  (63  FR 
25158),  and  by  adding  a  new- 
airworthiness  directive  (AD), 
Amendment  39-11765.  to  read  as 
follows: 

.\D  2000-11-17  Eurocopter  France: 

-Amendment  39-11765.  Docket  No  99- 

SVV^5-AD  Supersedes  AD  98-10-04. 

.Amendment  39-10515,  Docket  No.  97- 

SW-49-AD. 
Applicability:  Model  S,\-365.Nl .  .^.S- 
365\2.  and  SA-366G1  helicopters,  with  tail 
rntor  blade  (blade).  Part  Number  365.-M2- 
UlO-all  dash  numbers.  365.-\  12-0020-00 
365.^33-21 31-all  dash  numbers,  or  365-M^- 
0020-02,  installed,  certificated  in  anv 
categor\ . 

Note  1:  This  .\D  applies  lo  eac  h  heliropliT 
identified  in  the  preceding  applicabiiit\ 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
.■\D.  For  helicopters  that  have  been  modified, 
altered,  or  repaired  so  that  the  perfonnance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  appro\al  for  an 
alternative  method  of  compliance  m 
acccjrdance  with  paragraph  (c)  of  this  .\D. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  b\ 
this  AD:  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  cracks  that  could  lead  to 
delamination  of  the  tail  rotor  blade  Kevlar 
tie-bar  (Kevlar  tie-bar),  loss  of  tail  rotor 
control,  and  subsequent  loss  of  control  of  the 
helicopter,  accomplish  the  following: 

(a)  Within  10  hours  time-in-servire  (TLSj, 
and  thereafter  at  internals  not  to  exceed  250 
hours  TIS.  inspect  each  Kevlar  tie-bar  for  a 
crack  or  delamination  in  accordance  with 
paragraph  B.  Operational  Procedure,  of 
Eurocopter  France  Service  Bulletin  05.00.34. 
Revision  3.  dated  November  14.  1996. 

(b)  If  any  delamination  or  cracking  is  found 
during  anv  oi  the  inspections  required  bv 
paragraph  (a)  of  this  AD.  remove  the  blade 
and  replace  it  with  an  ainvorthy  blade  before 
further  flight. 

(c)  .^n  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
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provides  an  acceptable  level  of  safety  may  be 
used  if  approved  hv  tht-  Manager,  KHgulatioiis 
Clriiup.  Rntorcraft  Uire(.torate.  KAA. 
Operators  shall  subniil  their  requests  through 
an  FAA  Prim  ipal  Maintenance  Inspector, 
who  may  ( oiicur  or  coninient  and  then  send 
it  lo  ihe  Manager.  Kegulations  (irnup 
Note  2:  Information  (  oiicerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AL),  if  any,  may  he 
obtained  from  the  Regulations  Group. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.1V17  and  2M9M 
of  the  Federal  Aviation  Regulations  (14  O'R 
21.197  and  21  199)  to  operate  the  helicopter 
to  a  location  where  the  requirements  of  this 
AD  can  be  acc:omplished. 

(e)  The  inspection  shall  be  done  in 
accordance  with  paragraph  B.  Operational 
Procedure,  of  F.urocopter  France  Service 
Bulletin  05.00.34,  Revision  3,  dated 
November  14.  1996.  The  incorporation  by 
reference  of  that  document  was  approved 
previously  bv  thf!  Direc  tor  of  the  Federal 
Register  in  accordance  with  5  U.S.C;.  532(a) 
and  1  CFR  part  51.  as  of  lune  11.  1998  (B;i 
FR  25158.  May  7,  1998).  Copies  may  be 
obtained  from  American  Eurocopler 
Clorporation.  2701  Forum  Drive.  Grand 
Prairie.  Texas  75051-4005;  telephone  (972) 
641-3460.  fax  (972)  641-3527.  Copies  may  be 
inspec:ted  at  the  F.\A.  Office  of  the  Regional 
Counsel.  .Southwest  Region,  2601  Meacham 
Blvd..  Room  66  i,  Fort  Worth.  Texas;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street.  NW..  suite  700.  Washington. 
DC. 

(f)  This  ameruiment  becomes  effective  on 
luly  12,  2000. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Direction  Generale  De  1, 'Aviation  Civile 
(France)  AD  92-lH.5-.)3(B|K4,  dated 
December  4,  1996. 

Issued  in  Fort  Worth.  Texas,  on  May  26. 
2000. 
Henry  A.  Armstrong, 

ManantT.  Hoturcnift  Ihrt'cluratf,  Ainrnft 
CjTtifu ntion  St'nict' 

|FK  !)()(    01)-141'l.i  Filed  6-6-00;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspaca  Docket  No.  97-AWA-1] 

RtN2120-AA66 

Modification  of  the  San  Francisco 
Class  B  Airspace  Area;  CA 

agency:  Federal  Aviatitjn 
Administration  (FAA),  DOT 
ACTION:  Final  rule. 

SUMMARY:  This  action  modifies  the  San 
Francisco,  CA,  fUass  B  airspace  area. 
.Specifically,  this  action  raises  the 
airspace  ceiling  from  8,000  to  10,000 
feet  mean  sea  level  (MSL);  lowers  the 


airspace  floor  in  a  few  areas;  combines 
and  reconfigures  several  existing  areas; 
and  creates  some  new  areas.  The  FAA 
is  taking  this  action  to  enhance  safety, 
to  reduce  the  potential  for  midair 
collision,  and  fo  improve  the 
management  of  air  traffic  operations 
into,  out  of,  and  through  the  San 
Francisco  Class  B  airspace  area,  while 
accommodating  the  concerns  of  airspace 
users. 

EFFECTIVE  DATE:  0901  UTC,  September  7, 
2000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  C.  White.  Airspace  and  Rules 
Division.  ATA— 400.  dffice  of  Air  Traffic 
Airspace  Management,  Federal  Aviation 
Administration.  800  Independence 
Avenue.  SW..  Washington.  DC  20591: 
telephone:  (202)  267-8783. 
SUPPLEMENTARY  INFORMATION: 

Availability  of  Final  Rule 

An  electronic  copy  of  this  document 
may  be  downloaded  from  the  FAA 
regulations  section  of  the  Fedworld 
electronic  bulletin  board  service 
(telephone:  (703)  321-3339)  or  the 
Federal  Register's  electronic  bulletin 
board  service  (telephone:  (202)  512- 
1661)  using  a  modem  and  suitable 
communications  software. 

Internet  users  may  reach  the  FAA's 
web  page  at  http://www.faa.gov  or  the 
Federal  Register's  web  page  at  http:// 
www.access.gpo.gov/ncira  for  access  to 
recently  published  rulemaking 
documents. 

Any  person  may  obtain  a  copy  of  this 
final  rule  by  submitting  a  request  to  the 
Federal  Aviation  Administration,  Office 
of  Air  Traffic  Airspace  Management. 
Attention:  Airspace  and  Rules  Division, 
ATA-400,  800  Independence  Avenue, 
SW.,  Washington.  DC  20591,  or  bv 
calling  (202)  267-«783. 
(lommunications  must  identify  the 
docket  number  of  this  final  rule.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  or  final  rules 
should  contact  the  Federal  Aviation 
Administration,  Office  of  Rulemaking, 
(202)  267-9677,  to  request  a  copy  of 
Advisory  Circular  No.  1 1-2A,  Notice  of 
Proposed  Rulemaking  Distribution 
System,  which  describes  the  application 
procedure. 

Related  Rulemaking  Actions 

On  May  21,  1970,  the  FAA  published 
the  Designation  of  Federal  Airways, 
Controlled  Airspace,  and  Reporting 
Points  Final  Rule  in  the  Federal 
Register  (35  FR  7782).  This  rule 
provided  for  the  establishment  of 
Terminal  Control  Airspace  (TCA)  areas 
(now  known  as  Class  B  airspace  areas). 

On  lune  21,  1988,  the  FAA  published 
the  Transponder  With  Automatic 


Altitude  Reporting  Capability 
Requirement  Final  Rule  in  the  Federal 
Register  (53  FR  23356).  This  rule 
requires  all  aircraft  to  have  an  altitude 
encoding  transponder  when  operating 
within  30  nautical  miles  (NM)  of  any 
designated  Class  B  airspace  area 
primary  airport  from  the  surface  up  to 
10,000  feet  MSL.  This  rule  excluded 
those  aircraft  that  were  not  originally 
certificated  with  an  engine-driven 
electrical  system  (or  those  that  have  not 
subsequently  been  certified  with  such  a 
system),  balloons,  or  gliders  operating 
outside  of  the  Class  B  airspace  area,  but 
within  30  NM  of  the  primary  airport. 

On  October  14,  1988.  the  FAA 
published  the  Terminal  Control  Area 
Classification  and  Terminal  Control 
Area  Pilot  and  Navigation  Equipment 
Requirements  Final  Rule  in  the  Federal 
Register  (53  FR  40318).  This  rule,  in 
part,  requires  the  pilot-in-command  of  a 
civil  aircraft  operating  within  a  Class  B 
airspace  area  to  hold  at  least  a  private 
pilot  certificate,  except  for  a  student 
pilot  who  has  received  certain 
documented  training. 

On  December  17,  1991,  the  FAA 
published  the  Airspace  Reclassification 
Final  Rule  in  the  Federal  Register  (56 
FR  65638).  This  rule  discontinued  the 
use  of  the  term  "Terminal  Control  Area" 
and  replaced  it  with  the  designation 
"Class  B  airspace  area."  This  change  in 
terminology  is  reflected  in  this  final 
rule. 

Background 

The  Class  B  airspace  area  program 
was  developed  to  reduce  the  potential 
for  midair  collision  in  the  congested 
airspace  surrounding  airports  with  high 
density  air  traffic  operations  by 
providing  an  area  wherein  all  aircraft 
are  subject  to  certain  operating  rules  and 
equipment  requirements. 

The  density  of  traffic  and  the  type  of 
operations  being  conducted  in  the 
airspace  surrounding  major  terminals 
increase  the  probability  of  midair 
collisions.  In  1970,  an  extensive  study 
found  that  the  majority  of  midair 
collisions  occurred  between  a  general 
aviation  (GA)  aircraft  and  an  air  carrier 
or  military  aircraft,  or  another  GA 
aircraft.  The  basic  causal  factor  common 
to  these  conflicts  was  the  mix  of  aircraft 
operating  under  visual  flight  rules  (VFR) 
and  aircraft  operating  under  instrument 
flight  rules  (IFT?).  Class  B  airspace  areas 
provide  a  method  to  accommodate  the 
increasing  number  of  IFR  and  VFR 
operations.  The  regulatory  requirements 
of  these  airspace  areas  afford  the 
greatest  protection  for  the  greatest 
number  of  people  by  giving  air  traffic 
control  (ATC)  the  increased  capability 
to  provide  aircraft  separation  service. 
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thereby  minimizing  the  mix  of 
controlled  and  uncontrolled  aircraft. 

The  standard  configvuation  of  these 
airspace  areas  normally  contain  three 
concentric  circles  centered  on  the 
primary  airport  extending  to  10,  20,  and 
30  NM,  respectively.  The  standard 
vertical  limit  of  these  airspace  areas 
normally  should  not  exceed  10.000  feet 
MSL,  with  the  floor  established  at  the 
surface  in  the  iimer  area  and  at  levels 
appropriate  to  the  contairunent  of 
operations  in  the  outer  areas.  Variations 
of  these  criteria  may  be  utilized 
contingent  on  the  terrain,  adjacent 
regulatory  airspace,  and  factors  unique 
to  the  terminal  area. 

Public  Input 

On  March  1,  1999,  the  FAA  published 
a  notice  of  proposed  rulemaking 
(NPRM)  in  the  Federal  Register 
(Airspace  Docket  No.  97-AWA-l;  64  FR 
9940)  proposing  to  modify  the  San 
Francisco,  CA,  Class  B  airspace  area. 
The  comment  period  for  this  NPRM 
closed  on  April  30,  1999. 

The  FAA  received  145  written 
comments  in  response  to  the  proposal. 
All  comments  received  were  considered 
before  making  a  determination  on  this 
final  rule.  An  analysis  of  the  comments 
received  and  the  FAA's  response  is 
summarized  below. 

Discussion  of  Comments 

The  FAA  received  some  letters  that 
fully  endorsed  and  supported  the  entire 
airspace  modification  proposal  based  on 
the  positive  benefits  expected  from 
aviation  safety  improvements.  On  the 
other  hand,  an  equal  number  of  letters 
expressed  complete  opposition  to  the 
proposal,  viewing  it  as  either 
unnecessary  or  overly  restrictive.  The 
remaining  majority  of  comments  (over 
100)  focused  on  one  or  more  specific 
airspace  design  issues.  The  following 
discussion  provides  an  overview  of  the 
key  airspace  issues  of  concern,  and 
related  FAA  decisions  reflected  in  this 
final  rule. 

Several  commenters  noted  that  the 
NPRM  document  was  difficult  for  them 
to  decipher  due  to  the  use  of  true  north, 
rather  than  magnetic  north.  The  FAA 
understands  how  it  is  possible  that  this 
may  have  confused  some  readers. 
However,  due  to  magnetic  variation 
changes  over  time,  it  is  FAA  policy  to 
use  reference  to  true  north  in  airspace 
rulemaking  documents. 

The  proposed  expansion  of  the  Area 
A  southern  boundary  from  5NM  to  6NM 
from  the  San  Francisco  (SFO)  VHF 
Omni-directional  Range/Distance 
Measuring  Equipment  (VOR/DME)  was 
strongly  opposed  by  nearly  all  general 
aviation  pilots  and  by  some  airport 


officials.  The  most  common  reason  cited 
for  opposition  was  that  the  proposed 
modification  would  adversely  affect  the 
Bay  Meadows  noise  abatement 
departure  procedure  from  San  Carlos 
Airport  which  supports  a  busy  VFR 
route  used  primarily  for  general  aviation 
flights  to  Half  Moon  Bay.  One 
commenter  stated  that  the  5NM 
boundary'  line  sufficiently  protects  low 
altitude  arrivals  from  the  northwest 
entering  downwind  for  Runways  28L 
and  28R  at  San  Francisco.  Another 
observation  was  expressed  that  during 
operations  in  the  East  configuration, 
departures  were  not  assigned  headings 
any  further  right  than  1 20  degrees  due 
to  steep  terrain  south  of  the  airport.  The 
predominant  viewpoint  expressed  by 
those  who  commented  on  Area  A  was 
that  the  existing  airspace  should  not  be 
modified. 

Based  on  the  information  received 
,  during  the  NPRM  comment  process,  and 
after  fiuther  airspace  analysis,  the  FAA 
agrees  that  the  existing  Area  A  southern 
boundary  line  should  not  be  modified  at 
this  time.  The  final  rule  has  been 
revised  accordingly. 

Several  commenters  suggested  that 
the  floor  of  the  airspace  near  Mt. 
Tamalpais  should  be  higher  that 
proposed  4,000  feet  MSL.  Many 
expressed  concern  that  the  proposed 
floor  would  adversely  affect  hang 
gliders,  paragliders,  and  other  soaring 
activity,  and  that  the  proposed  change 
might  increase  the  potential  for  conflicts 
between  powered  and  non-powered 
aircraft.  One  commenter  believed  that 
the  proposed  expansions  of  Area  H  and 
Area  I  were  not  warranted  because  only 
one  instrument  departure  procedure 
from  San  Francisco  would  be 
encompassed  in  the  proposed  airspace 
areas.  Some  commenters  suggested  that 
a  6,000  feet  MSL  floor  at  Mt.  Tamalpais 
would  allow  recreational  soaring  to 
continue  in  a  safe  manner  at  that 
location. 

The  FAA  agrees  that  the  Mt. 
Tamalpais  area  users  would  be 
constrained  if  the  proposed  expansion 
of  Class  B  airspace  were  implemented. 
Therefore,  the  FAA  has  determined, 
based  on  a  clearer  understanding  of  user 
needs  and  additional  analysis  of  the 
airspace,  that  the  MOLEN  departure 
procedure  can  be  adequately  and  safely 
protected  in  Class  B  airspace  without 
disrupting  activities  at  Mt.  Tamalpais. 
This  final  rule  establishes  a  smaller 
airspace  area  with  a  floor  of  4.000  feet 
MSL  located  southwest  of  Mt. 
Tamalpais  to  provide  protection  for  the 
MOLEN  departures  from  San  Francisco. 

Several  comments  from  glider  pilots, 
and  the  organizations  representing 
them,  recommended  that  the  proposed 


new  Class  B  airspace  area  between 
25NM  and  30NM  from  SFO  VOR/DME 
should  be  limited  to  the  airspace  located 
south  and  west  of  the  SFO  VOR/DME 
082°  radial.  The  reason  cited  for  this 
recommendation  was  that  northwest 
winds  over  Mt.  Diablo  often  extend  the 
viable  soaring  area  to  about  10  miles 
south  of  the  peak.  Because  very  few- 
sailplanes  have  VOR  receivers,  the 
commenters  suggested  a  revision  to  the 
proposed  airspace  boundary  line  that 
would  allow  pilots  to  use  visual 
reference  to  Interstate  580  as  a  guideline 
for  remaining  outside  Class  B  airspace. 

The  FAA  appreciates  receiving  the 
recommendation  of  a  prominent 
landmark  to  enhance  safety  and  reduce 
deviations.  The  rationale  offered  by  the 
commenters  is  reasonable,  and  their 
suggested  revision  to  the  airspace 
boundary'  line  is  adopted  in  this  final 
rule. 

Several  comments  were  received 
regarding  the  FAA  proposal  to 
implement  Class  B  airspace  in  the  Sunol 
gap  area,  also  known  as  the  "keyhole", 
from  15NM  to  25NM  east  of  San 
Francisco.  The  primary*  concerns 
expressed  were  related  to  the  fact  that 
the  area  if  heavily  used  as  a  \TR  route 
to  and  from  the  San  Francisco  area 
communities.  Since  the  airspace  is  also 
frequently  subject  to  marine  layer 
stratus  cloud  formations  during  spring 
and  summer,  concerns  were  expressed 
that  VTR  traffic  might  become  overly 
compressed  in  the  area  between  the 
proposed  airspace  floor  and  the 
mountainous  terrain,  thereby  increasing 
collision  risks.  Some  commenters 
suggested  that  the  floor  of  the  airspace 
should  be  4,000  feet  MSL  to  the  east 
between  15NM  and  20NM  from  the  SFO 
VOR/DME  to  allow  additional  altitude 
for  safety. 

The  FAA  agrees  with  the 
recommendation  and  has  adopted  a 
floor  at  4.000  feet  MSL  in  this  final  rule 
in  order  to  reduce  the  potential  for 
overcrowded  airspace  along  this 
popular  route.  This  airspace  has  been 
combined  with  adjacent  4.000'  MSL  feet 
floor  cueas  both  north  and  south  of  it. 
forming  a  large  Area  D.  The  new 
airspace  will  provide  adequate  Class  B 
coverage  for  Runway  10  departures,  and 
for  Runway  28L/R  arrivals  during 
arrival  rush  periods  when  aircraft  are 
vectored  to  final. 

In  the  eastern  section  of  the  "keyhole" 
area,  between  20NM  and  25NM  from 
SFO  VOR/DME,  several  commenters 
suggested  that  the  airspace  floor  should 
be  designated  at  6,000  feet  MSL  to 
accommodate  hang  glider  activity  near 
Mission  Ridge,  Mt.  Alison,  and 
Monument  Peak.  Many  believed  that  the 
proposed  5.000  MSL  floor  would  place 
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too  many  general  aviation  flights  in 
unsafe  close  proximity  to  numerous  Part 
103  operators. 

The  FAA  agrees  that  a  higher  floor  at 
6.000  feet  MSI,  in  this  area  will  bettor 
serve  the  needs  of  both  the  general 
aviation  community  and  the  Part  103 
operators  while  simultaneously 
providing  necessarv'  Class  B  protection 
for  SFO  traffic  flows.  The  area  has  now 
been  combined  with  adjacent  6,000' 
MSL  floor  areas  to  the  north  and  south, 
forming  a  large  Area  E. 

Several  commenters  suggested  that 
the  San  Francisco  Class  B  airspace 
modification  should  be  designed  to 
accommodate  full  protection  for 
Simultaneous  Offset  Instrument 
Approach  (SOIA)  procedures.  Concern 
was  expressed  that  SOIA  operations  are 
anticipated  to  begin  at  San  Francisco 
International  Airport  in  the  near  future, 
and  there  would  be  insufficient  time  to 
complete  another  Class  B  rulemaking 
action  to  include  the  new  procedures  in 
a  timely  manner.  Runwav  28L  SOIA 
operations  would  require  that  aircraft  be 
established  on  final  no  closer  than  20 
miles  from  the  airport,  with  glideslope 
intercept  at  an  altitude  lower  than  the 
current  Class  B  airspace  coverage.  It  was 
suggested  that  the  area  from  the  SFO 
VOR/DME  107   radial  clockwise  to  the 
SFO  VOR/DME  167  '  radial  between 
20NM  and  2.5NM  be  lowered  tn  5.000 
feet  MSL  for  protection  of  anticipated 
Runwav  2Hl,  .SOIA  arrivals. 

The  FAA  acknowledges  and 
appreciates  the  foresight  demonstrated 
in  the  suggestion  offered  bv  these 
c:ommenters.  However,  in  formulating 
final  rule  decisions  on  regulatory 
airspace,  the  F.\A  cannot  legally  impos«! 
additional  restrii:tions  on  access  to 
airspace  that  would  bo  more  stringent 
than  those  originally  proposed  in  the 
NPRM. 

The  proposed  lowering  of  the  airspace 
fioor  m  the  area  surrounding  Half  Moon 
Bay  down  to  a  level  of  4.000  feet  MSL 
concerned  some  users  who  reported  that 
they  accomplish  aerobatu:  training  and 
practice  offshore  along  the  F'acific  coa.st 
With  the  existing  class  B  airspar:e  fioor 
at  6.000  feet  MSL  over  much  of  the  area, 
airspace  from  .5. 400  fei^t  MSL  down  to 
1..500  feet  MSL  is  currently  used  for 
t»;aching.  maneuvers  requiring  extra 
vertical  space  The  commenters  on  this 
issue  suggestinl  a  few  alternative 
airspace  boundary  reconfigurations  to 
allow  retention  of  some  airspace 
available  for  aerobatic  maneuvers. 

The  FAA  has  carefully  n?vievvt;d 
available  airspace  optiims  near  Half 
Moon  Bay  and  finds  its  necessary  to 
establish  a  4.000  feet  MSL  floor  in  the 
reconfigured  Area  D.  The  airspace  is 
required  in  order  to  provide  adequate 


Class  B  protection  for  numerous  IFR 
turboprop  air  taxis  carrying  passenger  to 
SFO.  These  aircraft  are  regularly 
vectored  through  airspace  over  Half 
Moon  Bay  at  4.000  feet  MSL  for  radar 
sequencing  into  the  How  of  jets  landing 
at  San  Francisco.  ATC  operational 
requirements  dictate  the  need  for  these 
aircraft  to  be  descended  to  4.000  feot 
MSL  near  Half  Moon  Bay  for  effective 
sequencing  into  the  SFO  arrival  flow. 
However,  in  order  to  accommodate 
retention  of  aerobatic  practice  in  this 
area,  the  proposed  Area  D  has  been 
slightly  modified  in  this  final  rule  and 
a  new  Area  K  with  a  5.000  feet  MSL 
fioor  has  been  designated  offshore  near 
the  Half  Moon  Bay  airport.  It  should 
also  be  noted  that  ten  miles  of  shoreline 
airspace  will  remain  available  only  a 
few  miles  south  of  the  current  aerobatic 
practice  area  in  the  vicinity  of  San 
Gregorio. 

The  Aircraft  Owners  and  Pilots 
Association  (AOPAl.  and  some 
individual  pilots,  expressed  opposition 
to  the  various  low  altitude  Class  B 
airspace  floor  levels  proposed  over  the 
Pacific  Ocean  because  they  were 
perceived  to  be  barriers  that  would 
severely  limit  access  to  Victor  Airway 
27  (V27)  for  users  wishing  to  transition 
northbound  or  southbound  along  the 
airway. 

The  FAA  acknowledges  that  V27 
penetrates  the  new  SFO  Class  B  Areas 
D.  E.  G.  H.  |.  and  K  as  designated  in  this 
final  rule.  While  this  could  initially 
appear  to  limit  access  for  general 
aviation.  V27  actually  remains  an 
excellent  route  for  VFR  flights.  Bay 
Approach  personnel  predict  that  flights 
requesting  VFR  transition  along  V27  at 
appropriate  VFR  altitudes  will  rarely,  if 
ever,  be  denied  access.  It  is  also 
expected  that  international  traffic 
transitioning  to  and  from  the  oceanic 
environment  will  no  longer  need  to 
level  off  at  unnecessary  interim 
altitudes  to  avoid  uncontrolled  traffic  on 
\'27   Additional  safety  benefits  for  VFR 
aircraft  will  include  more  efficient 
avoidance  of  heavy  jet  wake  turbulence 
while  under  positive  air  traffic  control 
and  separation  from  other  air  traffic 
These  factors  are  highly  consistent  with 
FAA's  Class  B  airspace  design  criteria 
that  specify  the  airspace  should  afford  a 
level  of  protection  appropriate  for  the 
large  numbers  of  aircraft  and  passengers 
served  in  the  airspace 

Although  fewer  than  8  percent  of  all 
commenters  expressed  opposition  to  the 
proposed  airspace  ceiling  at  10.000  feet 
MSL.  the  FAA  has  nonetheless  carefully 
r(!Considered  airspace  operational 
requirements  with  due  regard  to  all 
comments  received  on  this  issue  A 
variety  of  reasons  were  cited  by 


commenters  for  opposing  the  higher 
ceiling.  A  few  commenters  felt  the 
higher  ceiling  could  not  be  justified 
without  more  comprehensive  traffic 
count  data  covering  all  operations 
between  8.000  and  10.000  feet  MSL.  or 
without  presentation  of  statistical  data 
concerning  near-midair  collision 
reports.  Some  recommended  that  the 
current  ceiling  should  remain 
unchanged  to  allow  VFR  traffic 
unrestricted  transition  access  at  8.500 
and  9,500  feet  MSL  without  causing 
unnecessary  frequency  congestion  or 
excessive  workload  requiring  more  air 
traffic  controllers.  One  commenter 
expressed  concern  that  the  higher 
ceiling  might  preclude  overflights  by 
some  aircraft  not  equipped  with  oxygen. 
Another  said  that  the  proposed  ceiling 
would  be  overly  restrictive,  and  that  a 
ceiling  at  9.000  feet  MSL  would  be 
adequate. 

While  reports  of  near  midair 
collisions  have  not  been  filed  in  the  San 
Francisco  area  that  would  explicitly 
suggest  raising  the  Class  B  airspace 
ceiling,  such  reports  would  be  neither 
desirable  nor  necessary  to  justify  the 
FAA's  decision.  The  Class  B  airspace 
program  is  designed  to  ensure 
proactively  that  specific  safety  levels 
within  congested  terminal  airspace  are 
maintained  by  designating  areas 
wherein  all  aircraft  are  subject  to 
standardized  operating  rules  and 
equipment  requirements.  The  FAA 
evaluated  San  Francisco  International 
Airport  operations  using  criteria 
specified  in  FAA  Order  7400.2D. 
Procedures  for  Handling  Airspace 
Matters,  and  with  particular  attention  to 
the  unique  characteristics  of  air  traffic 
flow  in  the  San  Francisco  terminal  area. 
The  analysis  showed  that  the  existing 
airspace  ceiling  does  not  provide 
adequate  regulator\'  airspace  protection 
ctmsistent  with  the  expectations  of  the 
majority  of  airline  passengers  and 
airspace  users.  The  Class  B  airspace 
program  was  developed  to  ensure  that 
specific  protection  is  afforded  within 
the  airspace  surrounding  high-densitv 
commercial  airports.  Class  B  airspace 
operating  rules  are  deemed  to  provide 
the  level  of  protection  appropriate  for 
the  large  numbers  of  aircraft  and 
passengers  served  by  this  type  of 
airport.  The  FAA's  thorough  analysis  of 
actual  airspace  utilization  within  the 
San  Francisco  terminal  area  included 
usage  of  available  modeling  and 
simulation  resources  at  the  Airspace 
Planning  and  Analysis  Division.  ATA- 
200.  Air  Traffic  Airspace  Lab  in 
Hemdon.  VA.  The  results  of  that 
analysis,  along  with  review  of  the 
original  facility  staff  study  concerning 
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this  airspace,  revealed  that  all  airspace 
between  8,000  and  10,000  feet  MSL  is 
used  on  a  regular  basis  by  air  traffic 
controllers  for  the  purpose  of  handling 
instrument  operations  to  and  from  SFO 
airport.  San  Francisco  International 
Airport  handled  432,046  total  airport 
operations  during  1998  and  19,079,664 
passengers  enplaned  during  the  same 
time  period.  These  figures  continue  a 
trend  of  significant  growrth.  Current 
FAA  aviation  forecasts  for  the  1999  to 
2010  time  period  project  that  the  FAA 
Western-Pacific  Region  will  lead  all 
other  FAA  regions  with  a  rate  of  growth 
of  aircraft  operations  increasing  21.6 
percent  over  the  forecast  period. 
Accordingly,  this  final  rule  raises  the 
San  Francisco  Class  B  airspace  ceiling  to 
10,000  feet  MSL. 

The  Rule 

This  amendment  to  14  CFR  part  71 
modified  the  San  Francisco  Class  B 
airspace  area.  Specifically,  this  action 
raises  the  airspace  ceiling  from  8,000  to 
10,000  feet  MSL;  lowers  the  airspace 
floor  in  some  areas;  combines  emd 
reconfigures  several  existing  areas;  and 
creates  three  new  areas.  Areas  A,  B,  and 
C  remain  unchanged  from  the  existing 
airspace  configuration,  except  for  the 
new  ceiling  at  10,000  feet  MSL.  Area  D, 
with  its  floor  at  4,000  feet  MSL,  has 
been  combined  with  other  areas 
including  the  previous  Area  H,  part  of 
previous  Areas  E  and  J,  and  a  new  area 
east  of  the  primary  airport.  The 
reconfigured  Area  E  retains  its  floor  at 
6,000  feet  MSL,  and  now  includes  the 
previous  Area  I,  a  small  corner  from  the 
previous  Area  J,  and  a  new  area  east  of 
the  primary  airport.  The  only  change  to 
the  existing  Area  F  is  the  new  ceiling  at 
10,000  feet  MSL.  Area  G  has  been 
slightly  modified  into  a  simpler  arc 
configuration.  Area  K  has  been  renamed 
Area  I.  A  new  Area  H,  with  a  floor  of 
4,000  feet  MSL,  has  been  designated 
over  the  ocean  to  the  west  of  Area  G.  A 
new  Area  J,  with  a  floor  of  8,000  feet 
MSL,  has  been  designated  25NM  to 
30NM  from  the  SFO  VOR/DME,  forming 
a  new  southern  and  eastern  airspace 
boundary.  Lastly,  a  new  Area  K.  with  a 
floor  of  5,000  feet  MSL,  has  been 
designated  over  the  ocean  to  the 
southeast  of  Area  G. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Class  B  airspace  areas  are 
published  in  Paragraph  3000  of  FAA 
Order  7400.9G.  Afrspace  Designations 
and  Reporting  Points,  dated  September 
1,  1999,  and  effective  September  16, 
1999,  which  is  incorporated  by 
reference  in  14  CFR  section  71.1.  The 
Class  B  airspace  area  listed  in  this 


document  will  be  published 
subsequently  in  the  Order. 

Regulatory  Evaluation  Summary 

Changes  to  Federal  Regulations  must 
undergo  several  economic  analyses. 
First.  Executive  Order  12866  directs  that 
each  Federal  agency  shall  propose  or 
adopt  a  regulation  only  upon  a  reasoned 
determination  that  the  benefits  of  the 
intended  regulation  justify  its  costs. 
Second,  the  Regulatory  Flexibility  Act 
requires  agencies  to  analyze  the 
economic  effect  of  regulatory  changes 
on  small  businesses  and  other  small 
entities.  Third,  the  Office  of 
Management  and  Budget  directs 
agencies  to  assess  the  effect  of 
regulatory  changes  on  international 
trade.  In  conducting  these  analyses,  the 
FAA  has  determined  that  this  final  rule: 
(1)  Will  generate  benefits  that  justify  its 
minimal  costs  and  is  not  a  "significant 
regulatory  action"  as  defined  in  the 
Executive  Order;  (2)  is  not  significant  as 
defined  in  the  Department  of 
Transportation's  Regulatory  Policies  and 
Procedures;  (3)  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities;  (4)  will  not 
constitute  a  barrier  to  international 
trade;  and  (5)  will  not  contain  any 
Federal  intergovernmental  or  private 
sector  mandate.  These  analyses  are 
summarized  here  in  the  preamble,  and 
the  full  Regulatory  Evaluation  is  in  the 
docket. 

The  FAA  is  modifying  the  San 
Francisco  Class  B  airspace  area  by 
raising  the  ceiling  from  8,000  feet  mean 
sea  level  (MSL)  to  10.000  feet  MSL,  by 
combining  and  reconfiguring  the  lateral 
boundaries  of  several  existing  areas,  by 
establishing  three  new  areas,  and  by 
lowering  base  altitudes.  This  action  will 
increase  the  overall  size  of  the  Class  B 
airspace  area  thereby  increasing  air 
traffic  control's  (ATC)  ability  to  manage 
and  control  air  traffic  complexity  in  the 
San  Francisco  area.  The  FAA  contends 
that  this  final  rule  will  improve 
operational  efficiency  and  enhance 
aviation  safety  in  the  Class  B  airspace 
area.  The  final  modifications  will  also 
include  clearer  boundaries  defining  the 
Class  B  airspace  areas. 

The  final  rule  will  impose  minimal 
costs  on  the  FAA  or  airspace  users. 
Notices  will  be  sent  to  all  pilots  within 
a  100-mile  radius  of  the  San  Francisco 
International  Airport  (SFO)  at  a  total 
cost  of  $200.00  for  postage.  Printing  of 
aeronauticed  charts  which  reflect  the 
changes  to  the  Class  B  airspace  area  will 
be  accomplished  during  a  scheduled 
chart  printing,  and  will  result  in  no 
additional  costs  for  plate  modification 
and  updating  of  charts.  No  staffing 


changes  will  be  required  to  maintain  the 
modified  Class  B  airspace  area. 

The  FAA  contends  that  the  final  rule 
will  not  impose  any  additional  costs  on 
general  aviation  aircraft  operators.  Since 
the  San  Francisco  Class  B  airspace  area 
will  reside  within  the  existing  Mode  C 
Veil,  no  additional  avionics  equipment 
will  be  required  for  any  aircraft 
operating  in  the  vicinity  of  the  Class  B 
airspace  area.  Even  with  the 
establishment  of  new  areas  and  the 
expansion  of  existing  areas.  VTR  aircraft 
operators  should  not  have  difficulty 
circumnavigating  the  Class  B  airspace 
area.  Additionally,  aircraft  operators 
have  the  options  of  circumnavigating 
outside  the  San  Francisco  VOR/DME  15 
NM  arc  and  operate  under  the  higher 
floor  of  6.000  feet  MSL.  For  those 
aircraft  operators  who  choose  not  to 
circumnavigate  or  fly  below  the  Class  B 
airspace,  standard  procedures  may  be 
used  to  enter  the  San  Francisco  Class  B 
airspace  area. 

The  FAA  has  determined  that  this 
final  rule  will  be  cost -beneficial.  The 
final  rule  will  generate  benefits  in  the 
form  of  improved  flow  of  air  traffic 
operations  into  and  out  of  SFO:  clearer 
airspace  boundaries:  improved  ATC 
containment  of  transport  aircraft 
(contairunent  refers  to  aircraft  operating 
in  controlled  airspace  and  receiving 
ATC  separation  from  other  aircraft):  and 
reduced  potential  for  midair  collisions 
in  the  terminal  area. 

Initial  Regulatory  Flexibility 
Determination 

The  Regulatory  Flexibility  Act  of  1980 
establishes  "as  a  principle  of  regulaton,' 
issuance  that  agencies  shall  endeavor, 
consistent  with  the  objective  of  the  rule 
and  of  applicable  statutes,  to  fit 
regulatory  and  informational 
requirements  to  the  scale  of  the 
business,  organizations,  and 
goverimiental  jurisdictions  subject  to 
regulation.  "  To  achieve  that  principal, 
the  Act  requires  agencies  to  solicit  and 
consider  flexible  regulatory-  proposals 
and  to  explain  the  rational  for  their 
actions.  The  Act  covers  a  wide-range  of 
small  entities,  including  small 
businesses,  not-for-profit  organizations 
and  small  governmental  jurisdictions. 

Agencies  must  perform  a  review  to 
determine  whether  a  proposed  or  final 
rule  will  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  If  the  determination  is  that  it 
will,  the  agency  must  prepare  a 
regulatory  flexibility  analysis  (RFA)  as 
described  in  the  Act. 

However,  if  an  agency  determines  that 
a  proposed  or  final  rule  is  not  expected 
to  have  a  significant  economic  impact 
on  a  substantial  number  of  small 


36064 


Federal  Register/ Vol.  65,  Nn,   110 /Wednesday,  lune  7,  2000 /Rules  and  Regulations 


entities,  section  605(b)  of  the  1980  act 
provides  that  the  head  of  the  agencv 
may  so  certify  and  an  FRA  is  not 
required  The  certification  must  include 
a  statement  providing  the  factual  basis 
for  this  determination,  and  the 
reasoning  should  be  clear. 

The  FAA  has  determined  that  the 
final  rule  will  have  only  a  minimal 
impact  on  small  entities.  This 
determination  is  based  on  the  premise 
that  potentially  impacted  aircraft 
operators  regularly  fly  into  airports 
where  radar  approach  control  services 
have  been  established  such  as  the  SFO 
Class  B  airspace  area.  These  operators 
already  have  the  required  equipment, 
and.  therefore,  there  will  be  no 
additional  cost  to  these  entities. 
Accordingly,  pursuant  to  the  Regulatory 
Flexibility  Act,  5  U.S.C.  605(b),  the 
Federal  Aviation  Administration 
certifies  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

International  Trade  Impact  Statement 

The  final  rule  will  not  constitute  a 
barrier  to  international  trade,  including 
the  export  of  U.S.  goods  and  services  to 
foreign  countries  or  the  import  of 
foreign  goods  and  services  into  the 
United  States. 

Federalism  Implications 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implii;ations  under  K.O 
12612. 

Unfunded  Mandates  Assessment 

Title  11  of  the  Unfunded  Mandates 
Reform  At:t  of  19W5  (the  Act),  (uiacted  as 
Public  Law  104-4  on  March  22,  UJ45. 
requires  eac;h  Federal  agencv.  to  the 
extent  permitted  by  law,  to  prepare  a 
written  assessment  of  the  effects  of  am 
Federal  mandate  in  a  proposed  or  final 
agenc;y  rule  may  result  in  the 
expenditure  of  .SlOO  million  or  more 
(when  adjusted  annually  for  inflation) 
in  any  one  year  by  State,  local,  and 
tribal  governments  m  the  aggregate,  or 
by  the  private  sector.  Section  204(a)  of 
the  Act,  2  U'  S.C:    15;i4(a).  rtn^uires  input 
by  elected  officers  (or  tht-ir  designees)  of 
State,  local,  and  tribal  governments  on 
a  proposed  "significant 
intergovernmental  mandate."  A 
"significant  intergovernmental 
mandate"  under  the  Act  is  any 
provision  m  a  Federal  agency  regulation 
that  would  impose  an  enforiieable  duty 


upon  State,  local,  and  tribal 
governments  in  the  aggregate  of  SlOO 
million  (adjusted  annually  for  inflation) 
in  any  one  year.  Section  203  of  the  Act, 
2  U.S.C.  1533,  which  supplements 
section  204(a),  provides  that,  before 
establishing  any  regulatory 
requirements  that  might  significantly  or 
uniquely  affect  small  governments,  the 
agency  shall  have  developed  a  plan, 
which,  among  other  things,  must 
provide  for  notice  to  potentially  affected 
small  governments,  if  any,  and  for  a 
meaningful  and  timely  opportunity  to 
provide  input  in  the  development  of 
regulatory  proposals. 

This  final  rule  does  not  contain  any 
Federal  intergovernmental  or  private 
sector  mandates.  Therefore,  the 
requirements  of  Title  II  of  the  Unfunded 
Mandates  Reform  Act  of  1995  do  not 
apply. 

Paperwork  Reduction  Act 

This  rule  contains  no  information 
collection  requests  requiring  approval  of 
the  Office  of  Management  and  Budget 
pursuant  to  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3507(d)). 

List  ofSubiects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authoritv:  4')  T  .S  ( ;  10f)(g],  4010,1.  4011  i. 
4llIJ(l,  K  ()  1()H.S4,  24  FR  9Th.T,  3  CKK,  1959- 
I'lh  I  Ciiiiif)  ,  |i    Wt 

§71.1     [Amended] 

2  The  incorporation  by  reference  in 
14  CFR  7  1  1  of  the  Federal  .\viation 
.Administration  Order  7400  9(;,  Airspace 
[3esignations  and  Reporting  Points, 
dattid  September  1.  1999,  and  effective 
September  16.  1999.  is  amended  as 
follows: 

rnriii^niiih   Idlin—SiihiHirt  !i~~4:liiss  H 
. \irsfiui  '■ 


.AWP  i:.\  B  San  FranciM.o,  C\ 

,S,m  hraiuisi  o  Interiidtuinal  (.SKCl)  .Airport 
(Primarv  .Mrport) 

(lat    57  37'()')"N  ,  long    122  -'2',«)'\V  | 
.S.iii  Kraiu  isro  (SR))  VOR/DME 

(IhI    ,17    17'in"\'  .  long    122   22'2fS"\V,) 


Oakland  (OAK)  VORTAC 

(lat.  ,17  4:i';),3"N..  long.  122  ]:V2.S"\V.) 
Sausalito  (SAD  VORTAC 

(Irft,  ^7  ,'iri9"\..  long.  122  :jr22"\V.) 

Boundaries 

.\rea  A.  That  airspace  extending  upward 
from  the  surface  to  and  including  10.000  feel 
M.SL  within  a  7-mi!e  radius  of  the  San 
Francisco  (SFOI  VOR/DME  extending 
clockwise  from  the  SFO  VOR/DME  247 
radial  to  the  SFO  VOR/DME  127-  radial,  and 
within  a  .5-mile  radius  of  the  SFO  VOR/DME 
between  the  SFO  VOR/DME  127^  radial 
clockwise  to  SFO  VOR/DME  247-  radial, 
excluding  that  airspace  within  a  .T-mile 
radius  of  the  Oakland  VORTAC  and 
excluding  that  airspace  west  of  the  Pacific 
coast  shoreline, 

.\rea  B.  That  airspa(  e  extending  upward 
from  1.500  feet  MSL  to  and  including  10.000 
feet  MSL  bounded  on  the  northwest  bv  a  5- 
mile  radius  arc  of  the  SFO  VOR/DME.'on  the 
southeast  bv  a  10-mile  radius  arc  of  the  SFO 
VOR/DME,  on  the  northeast  by  the  SFO 
VOR/DME  107   radial,  and  on  the  southwest 
by  the  SFO  VOR  137"  radial  excluding  that 
airspace  within  Area  A. 

Area  C,  That  airspace  extending  upward 
from  2.500  feet  .MSL  to  and  including  10.000 
feet  MSL  bounded  on  the  northwest  by  a  10- 
mile  radius  arc  of  the  SFO  VOR/DME,  on  the 
southeast  bv  a  15-mile  radius  arc  of  the  SFO 
VOR/DME.  on  the  northeast  by  the  SFO 
VOR/DME  107=  radial  and  on  the  southwest 
by  the  SFO  VOR/DME  137°  radial 

Area  D  That  airspace  extending  upward 
from  4.000  feet  MSL  to  and  including  10.000 
feet  M.SL.  bounded  bv  a  line  beginning  at  the 
5-mile  DME  point  on  the  SFO  VOR/DME 
137=  radial  thence  southeast  along  the  SFO 
VOR/DME  137-  radial  to  and 
1  ounterr:lockwise  along  the  15-mile  DME  arc 
of  the  SFO  VOR/DME  to  and  northwest  along 
the  Oakland  VORTAC  305    radial  to  and 
northeast  along  the  Sausalito  VORT.AC  052° 
radial  to  and  clockwise  along  the  20-mile 
DME  an  of  the  SFO  VOR/DME  to  and 
northwest  along  the  SFO  VOR/DME  167- 
radial  to  and  clockwise  along  the  15-mile 
DME  arc  of  the  SFO  VOR/DME  to  and 
northeast  along  the  SFO  VOR/DME  247  = 
radial  to  and  counterclockwise  along  the  5- 
mile  DME  ar(  of  the  SFO  VOR' DME  to  the 
point  of  beginning,  excluding  that  airspace 
within  .Xrea  K 

.■\rea  E  That  airspat  e  extending  upward 
fnmi  fi.OOO  feet  MSL  to  and  including  10.000 
teet  M.SL  bounded  bv  a  line  beginning  at  the 
15mile  DME  point  on  the  SFO  VOR/DME 
277    radial  thence  f:ounterclockwise  along 
Ihe  15-mile  DME  an  of  the  SFO  VOR'DME 
to  and  ■southeast  along  the  SFO  VOR/DME 
lfi7    radical  to  and  (  ounterclockwise  along 
the  20-mile  DME  arc  of  the  SFO  VOR/DME 
to  and  northeast  along  the  Sausalito  VORT.AC 
052    radial,  to  and  clockwise  along  the  25- 
mile  DME  arc  of  the  SFO  VOR/DME  to  and 
northeast  along  the  SFO  VOR/DME  227 
radial  \o  and  clockwise  along  the  20-mile 
DME  arc:  to  and  northeast  along  the  SFO 
VOR/DME  277   radial  to  the  point  of 
beginning 

.Area  F  That  airspac  e  extending  upward 
from  2,100  feet  MSL  to  and  including  10.000 
feet  MSL  bounded  bv  a  line  beginning  at  the 
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10-mile  DME  point  on  the  SFO  VOR/DME 
247°  radial  thence  clockwise  along  the  10- 
mile  DME  arc  to  and  west  along  the  SFO 
VOR/DME  107°  radial  to  and 
counterclockwise  along  the  7-mile  DME  arc 
of  the  SFO  VOR/DME  to  and  clockwise  along 
Ihe  3-mile  DME  arc  of  the  Oakland  VORTAC 
to  and  counterclockwise  along  the  7-mile 
DME  arc  of  the  SFO  VOR/DME  to  and 
southwest  along  the  SFO  VOR/DME  247° 
radial  to  the  point  of  beginning. 

Area  G.  That  airspac;e  extending  upward 
from  3.000  feet  MSL  to  and  including  10,000 
feet  MSL  between  the  10-  and  15-mile  radii 
of  the  SFO  VOR/DME  from  the  SFO  VOR/ 
DME  247°  radial  clockwise  to  the  SFO  VOR/ 
DME  107°  radial. 


Area  H.  That  airspace  extending  upward 
from  4,000  feet  MSL  to  and  including  10.000 
feet  .MSL  between  the  15-  and  20-mile  radii 
of  the  SFO  VOR/DME  from  the  SFO  VOR/ 
DME  277=  radial  clockwise  to  the  SFO  VOR/ 
DME  317=  radial. 

Area  I.  That  airspace  extending  upward 
from  1,500  feet  MSL  to  and  including  10.000 
feet  MSL  bounded  on  the  west  by  a  7-mile 
radius  arc  of  the  SFO  VOR/DME  and  on  the 
east  bv  the  Pacific  coast  shoreline. 

Area  J.  That  airspace  extending  upward 
from  8,000  feet  MSL  to  and  including  10.000 
feet  MSL  between  the  25-  and  30-mile  radii 
of  the  SFO  VOR/DME  from  the  SFO  VOR/ 
DME  082°  radial  clockwise  to  the  SFO  VOR/ 
DME  227°  radial. 


.Area  K,  That  airspace  extending  upward 
from  5.000  feet  MSL  to  and  including  10.000 
feet  MSL  between  the  10-  and  15-mile  radn 
of  the  SFO  VOR/DME  from  the  SFO  VOR 
DME  217=  radial  clockv^se  tn  the  SFO  VOR' 
DME  247=  radial 


Issued  in  Washington,  DC  on  .Ma\  30. 
2000 
Reginald  C.  Matthews, 

Manager.  Airspace  and  Rules  D:vision. 

Note:  The  following  .Appendix  will  not 
appear  in  the  Code  of  Federal  Regulations 

.Appendix — San  Francisco  Class  B  .Airspace 
.'\rea 

BILLING  CODE  4910-13-M 
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AIRSPACE  DOCKET  97-AWA-O 
SAN  ERANCISCO.  CA 
CLASS  B  MODIFICATION 


;.F0   OADIALS   ArO   DME' S 
ART-""     !  DET^iJ  I F  "^P 


U 
O 


(NOT    FOR    NAViGAT'O.MAL 

PURPOSES > 


!Kk  DiK    11(1-  14()4t.  Iil.'il  i.-i,-()(),  H  4',  ,ini| 
BILLING  CODE  491 0-1 3- C 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  62 
[AL52-200014;  FRL-6708-6] 

Approval  and  Promulgation  of  State 
Plans  for  Designated  Facilities  and 
Pollutants:  Alabama;  Correction 

agency:  Environmental  Protection 

Agency. 

ACTION:  Direct  final  rule;  correction. 

summary:  The  United  States 
Environmental  Protection  Agency  (EPA) 
published  in  the  Federal  Register  on 
April  10,  2000,  a  document  approving 
the  section  111(d)  Plan  submitted  by  the 
Alabama  Department  of  Environmental 
Management  for  the  State  of  Alabama  on 
April  20,  1999.  This  plan  enables  the 
State  of  Alabama  to  implement  and 
enforce  the  Emissions  Guidelines  (EG) 
for  existing  Hospital/Medical/Infectious 
Waste  Incinerator  (HMIWI)  units.  In  the 
April  10,  2000,  rule,  EPA  inadvertently 
referenced  an  incorrect  citation  to 
Alabama's  state  implementation  plan  in 
the  Code  of  Federal  Regulations.  EPA  is 
correcting  the  citation  with  this 
document. 

EFFECTIVE  DATE:  This  correction  is 

effective  on  June  9,  2000. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kimberly  Bingham  at  (404)  562-9038. 

Bingham.Kimberly@epa.gov  or  Scott 

Davis  at  (4«4)  562-9127, 

Davis.ScottR@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

Throughout  this  document  wherever 
"we,  "  or  "our  "  are  used  we  mean  EPA. 
Our  April  10,  2000,  (65  FR  18909- 
18911)  rulemaking  indicated  that  we 
approved  the  section  11  Id  plan  for  the 
State  of  Alabama.  This  plan  enables  the 
State  of  Alabama  to  implement  and 
enforce  the  Emissions  Guidelines  (EG) 
for  existing  Hospital/Medical/Infectious 
Waste  Incinerator  (HMIWI)  imits.  In  that 
document  we  inadvertently  codified  the 
revisions  into  40  CFR  62.100.  Our  April 
10,  2000,  document  indicated  that  we 
were  removing  40  CFR  62.104  and 
renaming  the  section.  In  that  document 
we  should  not  have  removed  40  CFR 
62.104,  but  instead  added  a  new  section 
40  CFR  62.105. 

Section  553  of  the  Administrative 
Procedure  Act,  5  U.S.C.  553(b)(B), 
provides  that,  when  an  agency  for  good 
cause  finds  that  notice  and  public 
procedure  are  impracticable, 
unnecessary  or  contrary  to  the  public 
interest,  the  agency  may  issue  a  rule 
without  providing  notice  and  an 
opportunity  for  public  comment.  We 


have  determined  that  there  is  good 
cause  for  making  today's  rule  final 
without  prior  proposal  and  opportunity 
for  comment  because  we  are  merely 
correcting  an  incorrect  citation  in  a 
previous  action.  Thus,  notice  and  public 
procedure  are  unnecessary.  We  find  that 
this  constitutes  good  cause  under  5 
U.S.C.  553(b)(B). 

Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  this  action  is 
not  a  "significant  regulator}'  action"  and 
is  therefore  not  subject  to  review  by  the 
Office  of  Management  and  Budget. 
Because  the  agency  has  made  a  "good 
cause"  finding  that  this  action  is  not 
subject  to  notice-and-comment 
requirements  under  the  Administrative 
Procedure  Act  or  any  other  statute  as 
indicated  in  the  Supplementar\- 
Information  section  above,  it  is  not 
subject  to  the  regulatory  flexibility 
provisions  of  the  Regulaton,'  Flexibility 
Act  (5  U.S.C.  601  et  seq.],  or  to  sections 
202  and  205  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104-4).  In  addition,  this  action 
does  not  significantly  or  uniquely  affect 
small  governments  or  impose  a 
significant  intergovernmental  mandate, 
as  described  in  sections  203  and  204  of 
UMRA.  This  rule  also  does  not 
significantly  or  uniquely  affect  the 
communities  of  tribal  governments,  as 
specified  by  Executive  Order  13084  (63 
FR  27655,  May  10,  1998).  This  rule  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  governments,  as  specified  by 
Executive  Order  13132  (64  FR  43255". 
August  10.  1999).  This  rule  also  is  not 
subject  to  Executive  Order  13045  (62  FR 
19885,  April  23,  1997),  because  it  is  not 
economically  significant. 

This  technical  correction  action  does 
not  involve  technical  standards:  thus 
the  requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  The  rule  also 
does  not  involve  special  consideration 
of  environmental  justice  related  issues 
as  required  by  Executive  Order  12898 
(59  FR  7629,  February  16,  1994).  In 
issuing  this  rule.  EPA  has  taken  the 
necessary'  steps  to  eliminate  drafting 
errors  and  ambiguity,  minimize 
potential  litigation,  and  provide  a  clear 
legal  standard  for  affected  conduct,  as 
required  by  section  3  of  Executive  Order 
12988  (61  FR  4729.  Februar\'  7,  1996). 
EPA  has  complied  with  Executive  Order 
12630  (53  FR  8859,  March  15.  1998)  by 


examining  the  takings  implications  of 
the  rule  in  accordance  with  the 
"Attorney  General's  Supplemental 
Guidelines  for  the  Evaluation  of  Risk 
and  Avoidance  of  Unanticipated 
Takings"  issued  under  the  executive 
order.  This  rule  does  not  impose  an 
information  collection  burden  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.].  The  Congressional 
Review  Act  (5  U.S.C.  801  et  seq.].  as 
added  by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996. 
generally  provides  that  before  a  rule 
may  take  effect,  the  agency 
promulgating  the  rule  must  submit  a 
rule  report,  which  includes  a  copy  of 
the  rule,  to  each  House  of  the  Congress 
and  to  the  Comptroller  General  of  the 
United  States.  Section  808  allows  the 
issuing  agency  to  make  a  rule  effective 
sooner  than  otherwise  provided  by  the 
CRA  if  the  agency  makes  a  good  cause 
finding  that  notice  and  public  procedure 
is  impracticable,  unnecessary  or 
contrary'  to  the  public  interest.  Th  s 
determination  must  be  supported  jy  a 
brief  statement.  5  U.S.C.  808(2),  As 
stated  previously.  EPA  had  made  such 
a  good  cause  finding,  including  the 
reasons  therefore,  and  established  an 
effective  date  of  lune  9.  2000.  EPA  will 
submit  a  report  containing  this  rule  and 
other  required  information  to  the  U.S. 
Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  United  States  prior  to 
publication  of  the  rule  in  the  Federal 
Register.  This  correction  to  the 
identification  of  plan  for  Missouri  is  not 
a  "major  rule"  as  defined  by  5  U.S.C. 
804(2). 

Dated:  May  19.  2000 
A.  Stanley  Meiburg. 

.■\rting  Rpgional  Admini'^trntor.  Rfgioii  4 

For  the  reasons  stated  in  the 
preamble,  in  FR  Doc.  00-8142 
published  at  65  FR  18909  make  the 
following  corrections: 

PART  62— [CORRECTED] 

1 .  On  page  1 891 1 .  in  the  third 
column,  in  amendatory  instruction  3. 
correct  "62.104"  to  read  "62.105." 

2.  On  page  18911,  in  the  third 
column,  under  the  title  Air  Emissions 
From  Hospital/Medical/Infectious 
Waste  Incinerators,  correctly  designate 
§62.104  as  §62.105. 

|FR  Doc.  00-1.3846  Filed  6-6-00;  8:45  am] 
BILUNG  CODE  6560-5(M' 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  65 

Changes  In  Flood  Elevation 
Determinations 

AGENCY:  Federal  Eniergencv 
Mandgement  Agency.  FEMA. 
action:  Final  rule. 


SUMMARY:  Modified  base  (l"'o  annual 
chance)  flood  elevations  are  finalized 
for  the  communities  listed  below   These 
modified  elevations  will  be  used  to 
calc:ulate  flood  insurance  premium  rates 
for  new  buildings  and -their  ciintents. 
EFFECTIVE  DATES:  The  effective  dates  for 
these  modified  base  flood  elevations  are 
indicated  on  the  following  table  and 
revise  the  Flood  Insurance  Kate  Map(s) 
(FIKMs)  in  effect  for  each  listed 
community  prior  to  this  date 
ADDRESSES:  The  modified  base  flood 
elevations  for  each  (ommunitv  are 
available  for  insptfction  at  the  tjffit  e  of 
the  (Ihief  K.xeciitive  Officer  of  each 
community  The  respeirfive  addresses 
arO  listed  in  the  following  table 
FOR  FURTHER  INFORMATION  CONTACT: 
Matthew  H.  Miller,  P.K  ,  Chief.  Hazards 
Study  Branch,  Mitigation  [)ire(  torafe. 
Federal  Emergency  Management 
Agency.  500  C  Stref-t  .SVV  ,  Washington. 
DC  20472.  (202)  MK~:i4til.  or  (e-mail) 
matt. mil  ler<H)fema. gov 

SUPPLEMENTARY  INFORMATION:   I'he 
Federal  Emergency  Management  Ageni;y 
makes  the  final  determinations  listed 
below  of  modified  base  flood  elevations 
for  each  community  listed.  These 
modified  elevations  havt?  been 
published  in  newspapers  of  local 
cin  ulation  <ind  ninety  (90)  days  have 
elapsed  since  that  publication.  The 
Associate  Director  has  resolved  any 
appeals  resulting  from  this  notification 

The  modified  base  flood  elevations 
are  not  listed  for  each  community  in 


this  notice.  However,  this  rule  includes 
the  address  of  the  Chief  Executive 
CJfficer  of  the  community  where  the 
modified  base  flood  elevation 
determinations  are  available  for 
inspection. 

The  modifications  are  made  pursuant 
to  section  206  of  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4105, 
and  are  in  accordance  with  the  National 
Flood  Insurance  Act  of  1968,  42  U.S.C. 
4001  et  seq.  and  with  44  CFR  part  65. 

For  rating  purposes,  the  currently 
effective  community  number  is  shown 
and  must  be  used  for  all  new  policies 
and  renewals 

The  modified  base  flood  elevations 
are  the  basis  for  the  Hoodplain 
managemc.it  measures  that  the 
community  is  required  to  either  adopt 
or  to  show  evidence  of  being  already  in 
effect  in  order  to  qualify  or  to  remain 
qualified  for  participation  in  the 
National  Flood  Insurance  Program. 

These  modified  elevations,  together 
with  the  floodplain  management  criteria 
required  by  44  C.FR  60  J,  are  the 
minimum  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  community  must  change  any 
existing  ordinanc;es  that  are  more 
stringent  in  their  floodplain 
management  requirements  The 
community  mav  at  any  time  f'nacl 
stricter  retjuirements  of  its  own,  or 
pursu.int  to  policies  established  by  other 
Federal,  state  or  regional  entities. 

These  modified  elevations  are  used  to 
meet  the  floodplain  management 
requirements  of  the  NFIP  and  are  also 
used  to  calculate  the  appropriate  flood 
insurance  premium  rates  for  new 
buildings  built  after  these  elevations  are 
made  final,  and  for  the  contents  in  these 
buildings 

The  cnanges  in  base  flood  elevations 
are  in  accordance  with  44  CFR  65.4 

Xcitional  Environmpntal  Policy  Ac  t 
This  rule  is  categorically  excluded  from 
the  requirements  of  44  CFR  part  10, 
Environmental  Consideration.  No 


environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act.  The 
Associate  Director,  Mitigation 
Directorate,  certifies  that  this  rule  is 
exempt  from  the  requirements  of  the 
Regulator>'  Flexibility  Act  because 
modified  base  flood  elevations  are 
required  by  the  Flood  Disaster 
ProtectionAct  of  1973,  42  U.S.C.  4105, 
and  are  required  to  maintain  community 
eligibility  in  the  National  Flood 
Insurance  Program.  No  regulatory 
flexibility  analysis  has  been  prepared. 

Regulatory  Classification.  This  final 
rule  is  not  a  significant  regulatory  action 
under  the  criteria  of  section  3(f)  of 
Executive  Order  12866  of  September  30, 
1993,  Regulatory  Planning  and  Review, 
58  FR  51735. 

Executive  Order  12612.  Federalism. 
This  rule  involves  no  policies  that  have 
federalism  iQiplications  under  Executive 
Order  12612,  Federalism,  dated  October 
26.  1987. 

Executive  Order  12778.  Civil  Justice 
Reform.  This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778. 

List  of  Subjects  in  44  CFR  Part  65 

Flood  insurance.  Floodplains. 
Reporting  and  recordk€»eping 
requirements. 

Accordingly.  44  CFR  part  65  is 
amended  to  read  as  follows: 

PART  65— [AMENDED] 

1.  The  authority  citation  for  part  65 
continues  to  read  as  follows: 

Authority:  42  I'  S  C   4001  e(  srq  . 

Reorganization  Plan  No    T  of  1978,  :i  CFK. 
1478  Comp  .  [I    129;  E.O    12127.  44  KR  U):t67. 
1  CFR.  1479  Comp,  p.  .37b. 

§65.4    [Amendmj] 

2.  The  tables  published  under  the 
authority  of  §  65.4  are  amended  as 
follows: 


r 

Dates  and  name  of  news- 

State and  county 

Location 

paper  wtiere  notice  was 
publistied 

Ctiief  executive  officer  of  community 

Effective  date  of 
moditkiation 

Community 
No 

Alafciama  Jefter- 

Unincorporated 

May  12    1999   May  19 

Mr  Gary  White,  President  of  the  Jef- 

August 17,  1999 

010217  E 

son  (FEMA 

Areas 

1999   Birmingham 

ferson  County   Board  of  Commis- 

Docket No 

News 

sioners   Courthouse,  Room  A-360 

7293) 

Birmingham,  Alabama  35263 

Connecticut   Fair 

Town  of  Wilton 

June  17    1999,  June  24 

Mr    Rot>en  H    Russell.   First  Select- 

Septemtjer 22. 

090020  C 

field  (FEMA 

1 999    Wilton  Bulletin 

man  of  the  Town  of  Wilton.  Wilton 

1999 

Docket  No 

Town  Hall.  238  Danbury  Road   Wil- 

7293) 

ton,  Connecticut  06897 

Flonda  Orange 

City  of  Ocoee 

June  24    1999  July  1 

The  Honorable  S    Scott  Vandergntt, 

June  17,  1999  

120185  C 

(FEMA  Docket 

1999    The  Orlando  Sen- 

Mayor of  the  City  of  Ocoee.   City 

No   7293) 

tinel 

Hall     150   North   Lakeshore   Dnve, 
Ocoee   Florida  34761-2258 
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State  and  county 


Location 


Dates  and  name  of  news- 
paper where  notice  was 
published 


Chief  executive  officer  of  community 


Effective  date  of 
modification 


Community 
No 


Kentucky;  Fayette 
(FEMA  Docket 
No  7293). 


Illinois; 

Will  (FEMA 
Docket  No. 
7293) 

Kane  (FEMA 
Docket  No 
7293). 

Minnesota  Anoka 
(FEMA  Docket 
No  7293). 

North  Carolina: 
Guilford  (FEMA 
Docket  No 
7293) 

Ohio:  Lake  (FEMA 
Docket  No 
7293) 

Pennsylvania  Lan- 
caster (FEMA 
Docket  No 
7293) 


Lexington-Fayette 
Urban  County 
Govemment. 


City  of  Crest  Hill 


Village  of  Hamp- 
shire 


City  of  Coon  Rap- 
ids. 


City  of  Greensboro 


Village  of  Madison 


Township  of  East 
Donegal. 


June  23,  1999.  June  30, 
1999,  Lexington  Herald. 


March  25,  1999.  April  1, 
1999,  The  Herald-News 


Apnl  28.  1999.  May  5. 
1999.  Hampshire  Reg- 
ister-News. 

April  9.  1999.  Apnl  16. 
1999,  Coon  Rapids  Her- 
ald 

May  25,  1999.  June  1, 
1999.  News  and  Record 


March  30.  1999,  Apnl  6. 
1999,  The  News-Herald. 


April  28,  1999,  May  5. 
1999,  Lancaster  News- 
paper 


July  27.  1999  170327  C 


July  15   1999   270011  A 


The  Honorable  Ram  Miller,  Mayor  of  June  16.  1999  ,  210067  C 
the  Lexington-Fayette  Urban  Coun- 
ty Govemment,  200  East  Mam 
Street,  12th  Floor,  Lexington-Fay- 
ette Govemment  Building,  Lex- 
ington. Kentucky  40507 

The  Honorable   Donald   R    Randich.     June  30.  1999  170699  D 

Mayor   of   the   City   of   Crest   Hill,  I  1 

1610  Plainfield  Road,  Crest  Hill,  llh-  I  | 

nois  60435 

Mr,  William  Schmidt,  Hampshire  Vil- 
lage President.  P.O  Box  457,  234 
South  State  Street,  Hampshire,  Illi- 
nois 60140 

The  Honorable  Lonni  McCauley. 
Mayor  of  the  City  of  Coon  Rapids. 
11155  Robinson  Dnve.  Coon  Rap-  ,  I 

ids.  Minnesota  55433  !  | 

The    Honorable    Carolyn    S     Allen,     May  17   1999  375351  C 

Mayor  of  the  City  of  Greensboro. 
One  Governmental  Plaza.  P  0  Box 
3136   Greensboro.   North   Carolina  '  ' 

27402 

The  Honorable  David   G    Reed.   Jr ,     Marcri  23.  1999  390316  B 

Mayor  of  the  Village  of  Madison. 
126   West   Main   Street.    Madison,  1  j 

Ohio  44057-0007  |  | 

Mr   Allen  D    Esbenshade.  President.     Apnl  16,  1999  421768  B 

Board    of    Supervisors,    Township 
Municipal  Office.   190  Rock  Point 
1      Road.       Manetta.       Pennsylvania 
17547, 


(Catalog  of  Federal  Domestic  Assistance  No. 
8.3.100,  "Flood  Insurance") 

Dated:  May  16.  2000. 
Michael  ].  Armstrong, 
Assoriate  Director  for  Mitigation. 
(FR  Doc.  00-14297  Filed  6-6-00;  8:45  am) 

BILUNG  CODE  671B-04-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  65 

Changes  in  Flood  Elevation 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTION:  Final  rule. 

SUMMARY:  Modified  base  (1 -percent- 
annual-chance)  flood  elevations  are 
finalized  for  the  communities  listed 
below.  These  modified  elevations  will 
be  used  to  calculate  flood  insurance 
premium  rates  for  new  buildings  and 
their  contents. 

EFFECTIVE  DATES:  The  effective  dates  for 
these  modified  base  flood  elevations  are 
indicated  on  the  table  below  and  revise 
the  Flood  Insurance  Rate  Map(s)  in 


effect  for  each  listed  community  prior  to 
this  date. 

ADDRESSES:  The  modified  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  table  below. 
FOR  FURTHER  INFORMATION  CONTACT: 
Matthew  B.  Miller,  P.E.,  Chief,  Hazards 
Study  Branch,  Mitigation  Directorate. 
500  C  Street  SW.,  Washington,  DC 
20472,  (202)  646-3461,  or  (e-mail) 
matt.miller@fema.gov. 

SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergency  Management  Agency 
makes  the  final  determinations  listed 
below  of  the  final  determinations  of 
modified  base  flood  elevations  for  each 
community  listed.  These  modified 
elevations  have  been  published  in 
newspapers  of  local  circulation  and 
ninety  (90)  days  have  elapsed  since  that 
publication.  The  Associate  Director  for 
Mitigation  has  resolved  any  appeals 
resulting  from  this  notification. 

The  modified  base  flood  elevations 
are  not  listed  for  each  community  in 
this  notice.  However,  this  rule  includes 
the  address  of  the  Chief  Executive 
Officer  of  the  community  where  the 
modified  base  flood  elevation 


determinations  are  available  for 
inspection. 

The  modifications  are  made  pursuant 
to  Section  206  of  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4105. 
and  are  in  accordance  with  the  National 
Flood  Insurance  Act  of  1968.  42  U.S.C. 
4001  et  seq..  and  with  44  CFR  Part  65. 

For  rating  purposes,  the  currently 
effective  community  number  is  shown 
and  must  be  used  for  all  new  policies 
and  renewals. 

The  modified  base  flood  elevations 
are  the  basis  for  the  floodplain 
management  measures  that  the 
community  is  required  to  either  adopt 
or  to  show  evidence  of  being  already  in 
effect  in  order  to  qualifv'  or  to  remain 
qualified  for  participation  in  the 
National  Flood  Insurance  Program 
(NFIP). 

These  modified  elevations,  together 
with  the  floodplain  management  criteria 
required  by  44  CFR  60.3.  are  the 
minimum  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own.  or 
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pursuant  to  policies  established  by  other 
Federal.  State,  or  recional  entities. 

These  modified  elevations  are  used  to 
meet  the  floodplain  management 
requirements  of  the  NFIP  and  are  also 
used  to  calculate  the  appropriate  flood 
insurance  premium  rates  for  now 
buildings  built  after  these  elevations  are 
made  final,  and  for  the  contents  in  these 
buildings. 

The  changes  in  base  flood  elevations 
are  in  accordance  with  44  CFR  65.4. 

National  Envirnnnwntal  Pnlicv  Act. 
This  rule  is  categorically  exc:luded  from 
the  requirements  of  44  (^FR  Part  10, 
Environmental  (Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulator'  Flfxitiilitv  Act  The 
Associate  Director  for  Mitigation 
certifies  that  this  rule  is  exempt  from 
the  requirements  of  the  Regulatory 


Flexibility  Act  because  modified  base 
flood  elevations  are  required  by  the 
Flood  Disaster  Protection  Act  of  1973. 
42  U.S.C.  4105,  and  are  required  to 
maintain  community  eligibility  in  the 
NFIP.  No  regulatory  flexibility  analysis 
has  been  prepared. 

Regulatory-  Classification.  This  final 
rule  is  not  a  significant  regulatory  action 
under  the  criteria  of  Section  3(f)  of 
Executive  Order  12866  of  September  30, 
1993,  Regulatorv  Planning  and  Review. 
58  FR  51735. 

Executivp  Order  12612.  Federalism. 
This  rule  involves  no  policies  that  have 
federalism  implications  under  Executive 
Order  12612,  Federalism,  dated  October 
26, 1987 

Executive  Order  12778.  Civil  justice 
Reform  This  rule  meets  the  applicable 
standards  of  Section  2(b)(2)  of  Executive 
Order  12778. 


List  of  Subjects  in  44  CFR  Part  65 

Flood  insurance.  Floodplains, 
Reporting  and  recordkeeping 
requirements. 

Accordingly.  44  CFR  Part  65  is 
amended  to  read  as  follows: 

PART  65— [AMENDED] 

1.  The  authority  citation  for  Part  65 
continues  to  read  as  follows: 

Authority:  42  V.S.C  4001  ft  spq.: 
Keorgdiiization  Plan  Nd,  :>,  of  1978.  :i  C:FK. 
H)78  C.omp..  p   .129:  t.C).  12127.  44  FK  lM;)fi7 
i  CFR.  T)7t)Comp  .  y   ^.^7^^ 

§65.4    [Amended] 

2.  The  tables  published  under  the 
authority  of  §  65.4  are  amended  as 
follows: 


Dates  and  name  of  news- 

State and  county 

Location 

paper  where  rratice  was 
published 

Chief  executive  officer  of  community 

Effective  date  of 
modification 

Community 
No 

Arrzona    Pinna 

City  ol  Tucson 

September  30    1999.  Oc- 

The  Honorable  George  Miller.  Mayor 

September  10. 

040076 

(FEMA  Docket 

totjer  7    1999    The  An- 

City   of   Tucson,    P  0    Box   27210. 

1999 

No   7308) 

zona  Daily  Star 

Tucson   Anzona  85726 

Oklahoma 

Tulsa  (FEMA 

City  of  Tulsa 

September  30,  1999.  Oc- 

The    Honorable    M     Susan    Savage, 

Septemtier  8, 

405387 

Docket  No 

tot>er  7    1999    Tulsa 

Mayor     City    of    Tulsa,    200    Civic 

1999 

1 

7308) 

World 

Center  Tulsa,  Oklahoma  74103 

1 

Tulsa  (FEMA 

City  ot  Broken 

September  28    1999  Oc 

The     Honorable     James     Reynolds, 

September  8, 

400236 

Docket  No 

Arrow 

tot)er  5    1999,  Broken 

Mayor    City  of  Broken  Arrow,  P  0 

1999 

7308) 

Arrow  Ledger 

Box  610    Broken  Arrow    Oklahoma 
74013 

|(  ^iil.iliii;  lit  Fi'ilcr.il  1  Imiui'sIii    ,\ssis|,in(  t-  \(i 

H  !   1()(l,      FIihkI  illMllMIU  !■     I 

D.it.'il    \\d\   17,  20(10 
Michael  |.  .Vrmslronx, 

.  Vvsiirj(/fr  Ihrri  f,  //  tnr  Mil mufh  in 

IFK  Dim     00     14.i').,  til,.||  I,  -t,  -0(1,  H  4''.  ,iml 

BILLING  CODE  t71B-04-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  65 

[Docket  No.  FEMA-7324] 

Changes  in  Flood  Elevation 
Determinations 

agency:  Federal  Eiufrgcni  v 
Management  AgtuK  v  (FEM.\) 
ACTION:  Intcruii  rule. 


SUMMARY:  This  interim  rule  lists 
conmiunities  where  modification  of  the 
base  (l-per(:ent-annual-ch.in(  t')  flood 
elevations  is  appropriate  bectuse  of  new 
scientific  or  tec  hnu  al  li.it.i   New  flood 
insurantt'  [)reii\iuin  rates  will  he 
calculated  from  the  modified  b.ise  flood 
elevations  for  new  buildings  .nid  their 
( (intents 


DATES:  These  modified  base  flood 
elevations  are  currently  in  effect  on  the 
dates  listed  in  the  table  and  rev  ise  the 
Flood  Insurance  Rate  Map(s)  in  effect 
prior  to  this  determination  for  each 
listed  communitv 

From  the  date  of  the  second 
publication  of  these  changes  in  a 
newspaper  of  local  circulatitm.  anv 
person  has  ninety  (90)  days  in  which  to 
request  through  the  community  that  the 
Associate  Director  for  Mitigation 
reconsider  the  changes  The  modified 
elevations  may  be  changeif  during  the 
90-dav  period 

ADDRESSES:  The  modified  base  flood 
elevations  for  ea(  h  (ommunitv  are 
available  for  inspection  at  the  office  of 
the  (Ihief  Executive  Offici'r  of  eai:h 
(  ommunitv   The  resfiective  adcirtvsses 
are  listed  in  the  table  below 

FOR  FURTHER  INFORMATION  CONTACT: 

Matthew  U    Miller.  P  E  .  Chief,  Hazards 
.Study  Branch,  Mitigation  Directorate. 
500  C;  Street  S\V  .  Washington.  DC 
20472.  (202)  646-3461,  or  (e-mail) 
matt  miller^fema.gov 

SUPPLEMENTARY  INFORMATION:  The 

MiodifitMl  base  flood  idevations  are  not 
listed  for  each  communitv  in  this 


interim  rule.  However,  the  address  of 
the  Chief  Executive  Officer  of  the 
communitv  where  the  modified  base 
flood  elevation  determinations  are 
available  for  insp(?ction  is  provided. 

Any  request  for  reconsideration  must 
be  based  upon  knowledge  of  changed 
c(mditions.  or  upon  new  scientific  or 
technical  data. 

The  modifications  are  made  pursuant 
to  Section  201  of  the  Flood  Disaster 
Protection  Act  of  1973.  42  U.S.C.  4105, 
and  are  in  accordance  with  the  National 
Flood  Insurance  Act  of  1968.  42  U.S.C. 
4001  et  seq  .  and  with  44  CFR  part  65. 

For  rating  purposes,  the  currentlv 
effective  community  number  is  shown 
and  must  be  used  for  all  new  policies 
and  renewals. 

The  modified  base  Hood  elevations 
are  the  basis  for  the  floodplain 
management  measures  that  the 
community  is  required  to  either  adopt 
or  to  show  evidence  of  being  already  in 
effect  in  order  to  qualify  or  to  remain 
qualified  for  participation  in  the 
National  Flood  Insurance  Program 
(NFIP). 

These  modified  elevations,  together 
with  the  fioodplain  management  criteria 
required  by  44  CFR  60.3.  are  the 
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minimum  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  policies  established  by  other 
Federal.  State,  or  regional  entities. 

The  changes  in  base  flood  elevations 
are  in  accordance  with  44  CFR  65.4. 

National  Environmental  Policy  Act. 
This  rule  is  categorically  excluded  from 
the  requirements  of  44  CFR  part  10, 
Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act.  The 
Associate  Director  for  Mitigation 
certifies  that  this  rule  is  exempt  from 
the  requirements  of  the  Regulator}' 


Flexibility  Act  because  modified  base 
flood  elevations  are  required  by  the 
Flood  Disaster  Protection  Act  of  1973. 
42  U.S.C.  4105,  and  are  required  to 
maintain  community  eligibility  in  the 
NFIP.  No  regulatory  flexibility  analysis 
has  been  prepared. 

Regulatory  Classification.  This 
interim  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
Section  3(f)  of  Executive  Order  12866  of 
September  30,  1993,  Regulatory 
Planning  and  Review,  58  FR  51735. 

Executive  Order  12612.  Federalism. 
This  rule  involves  no  policies  that  have 
federalism  implications  under  Executive 
Order  12612.  Federalism,  dated  October 
26,  1987. 

Executive  Order  12778,  Civil  Justice 
Reform.  This  rule  meets  the  applicable 
standards  of  Section  2(b)(2)  of  Executive 
Order  12778. 


List  of  Subjects  in  44  CFR  Part  65 

Flood  insurance.  Floodplains. 
Reporting  and  recordkeeping 
requirements. 

Accordingly.  44  CFR  part  65  is 
amended  to  read  as  follows: 

PART  65— [AMENDED] 

1.  The  authority  citation  for  Part  65 
continues  to  read  as  follows: 

Authority:  42  ISC  4001  et  seq  : 
Reorganization  Plan  No,  3  of  1978  .3  CFR. 
1978  Comp.,  p.  329:  E.G.  12127,  44  FR  19367 
3  CFR,  1979  Comp..  p   376. 

§65.4    [Amended] 

2.  The  tables  published  under  the 
authority  of  §  65.4  are  amended  as 
follows: 


State  and  county 


L(x;ation 


Dates  and  name  of  news- 
paper wtiere  notice  was 
published 


Chief  executive  officer  of  community 


Califomia: 

Orange  

City  of  Anaheim    .. 

Orange  

City  of  Irvine  

Orange  

City  of  Irvine  

Orange  

City  of  Tustin  

Los  Angeles 

City  of  Santa 
Clarita. 

Colorado: 

Arapahoe  

Unincorporated 
Areas 

Boulder 

City  of  Louisville  ... 

Idaho: 

Blaine  

City  of  Bellevue  .... 

Blame  

Unincorporated 
Areas 

Kansas:  Miami  

Nebraska:  Colfax 

City  of  Paola  

Villaqe  of  Howells 

January  20,  2000.  Janu- 
ary 27,  2000.  Anaheim 
Bulletin. 

January  31 ,  2000,  Feb- 
njary  7,  2000,  Orange 
County  Register. 

February  24,  2000.  March 
2.  2000,  The  Irvine 
World  News. 

January  31 ,  2000,  Feb- 

mary  7,  2000,  Orange 

County  Register 
February  17,  2000.  Feb- 

aiary  24,  2000,  The 

Signal 


February  10,  2000.  Feb- 
mary  17,  2000,  The  Vil- 
lager. 


February  23,  2000,  March 
1 ,  2000,  Louisville 
Times. 

February  9,  2000,  Feb- 
mary  16,  2000,  Wood 
River  Journal. 

Febmary  9.  2000,  Feb- 
ruary 16,  2000,  Wood 
River  Journal. 


February  23,  2000,  March 
1,  2000,  Miami  County 
Republic. 

Febmary  23,  2000,  March 
1 ,  2000,  Howells  Jour- 
nal. 


The  Honorable  Tom  Daly,  Mayor.  City 
of  Anaheim,  P.O  Box  3222,  Ana- 
heim, California  92803. 


Christina      Shea, 

Irvine,    P,0.    Box 

Califomia    92623- 


Chnstina  Shea, 
Irvine.  PO  Box 
Califomia    92623- 


The      Honorable 

Mayor.    City    of 

19575,    Irvine 

9575. 
The      Honorable 

Mayor,    City    of 

195575,    Irvine. 

9575 
Mr.  Thomas  Sattarelli,  Mayor,  City  of 

Tustin,  300  Centennial  Way,  Tustin, 

Califomia  92780. 
The  Honorable  Joanne  Darcy,  Mayor. 

City  of  Santa  Clanta,  23920  Valen- 
cia   Boulevard,    Suite    300,    Santa 

Clarita,  Califomia  91355 

The  Honorable  Steve  Ward,  Chair- 
man, Arapahoe  County  Board  of 
Commissioners,  5334  South  Pnnce 
Street,  Littleton,  Colorado  80166- 
0060 

The  Honorable  Tom  Davidson, 
Mayor,  City  of  Louisville,  749  Main 
Street,  Louisville.  Colorado  80027 

The  Honorable  Steve  Fairbrother, 
Mayor.  City  of  Bellevue,  P  O  Box 
449,  Bellevue,  Idaho  83313 

The  Honorable  Mary  Ann  Mix.  Chair- 
person, Blaine  County  Board  of 
Commissioners,  206  First  Avenue 
South,  Suite  300,  Hailey,  Idaho 
83333  March  1 ,  2000 

The  Honorable  Floyd  J.  Gnmes. 
Mayor,  City  of  Paola.  19  East 
Teoria  Paola,  Kansas  66071 

The  Honorable  Larry  Jakutxjwski. 
Chairperson,  Village  of  Howells, 
Board  of  Commissioners,  128 
North  Third  Street,  Howells.  Ne- 
braska 68641-0351 . 


Effective  date  ot 
modification 

Community 
No 

January  13,  2000 

060213 

December  29, 
1999 

060222 

January  27  2000 

060222 

Decemt>er  29, 
1999 

060235 

January  18,  2000 

060729 

May  17.  2000 


080011 


January  19,  2000       085076 


January  4.  2000         160021 


January  4.  2000  .       165167 


May  30,  2000  200224 


May  30.  2000 


310380 
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State  and  county 


Location 


Dates  and  name  ot  news- 
paper where  notice  was 
published 


Chief  executive  officer  of  community 


Effective  date  of 
modification 


Community 
No 


Nevada  ClarH 


New  Mexico 
Bernalillo 


UnirKorporated 
Areas 


Unincorporated 
Areas 


Febaiary  17  2000,  Feb- 
ruary 24.  2000.  Las 
Vegas  Review-Journal 


February  25.  2000.  March 
3  2000.  Albuquerque 
Journal. 


Oklahoma 

Stephens    . 

City  of  Duncan  

February  7,  2000,  Feb- 
ruary 14,  2000.  The 
Duncan  Banner 

Tulsa    

City  of  Tulsa 

February  24,  2000   March 
2,  2000,  Tulsa  World 

Texas. 

Tarrant  

City  of  Bedford 

February  23.  2000,  March 
1    2000,  Fori  Worth 
Star-  Telegram 

Bexar    

Unincorporated 

February  15,  2000,  Feb- 

Areas 

ruary  22,  2000.  San  An- 
tonio Express-News 

Dallas  

City  ot  Carrotton 

February  11.  2000   Feb- 
ruary 18,  2000, 
Metrocrest  News 

Dallas  

City  ot  Dallas 

February  7,  2000,  Feb- 
aiary 14  2000  Dallas 
Morning  News 

Tarrant  

City  of  Euless 

February  23.  2000   March 
1    2000.  Fort  Worth 
Star-  Telegram 

Tarrant  

City  of  Fort  Worth 

February  29,  2000,  March 
7   2000,  Fort  Worth 
Star  Telegram 

Tarrant  

City  ot  North  Rich- 

February 8  2000.  Feb- 

land Hills 

ruary  15  2000   Fan 
Worth  Star-Telegram 

Tarrant  

City  ot  Saginaw 

February  29.  2000.  March 
7,  2000,  Fort  Worth 
Star-  Telegram 

Bexar    

City  of  San  Anto- 

February 25,  2000.  March 
3,  2000   San  Antonio 

nio 

Express- News 

The  Honorable  Bruce  Woodbury, 
Chairperson.  Clark  County  Board  of 
Commissioners.  PO  Box  551601, 
Las  Vegas,  Nevada  89155 

The  Honorable  Tom  Rutherford, 
Chairperson,  Board  of  County 
Commissioners.  Bernalillo  County, 
2400  Broadway  Southeast,  Albu- 
querque, New  Mexico  87102 

The  Honorable  Dennis  Johnson, 
Mayor,  City  of  Duncan.  P  O  Box 
969,  Duncan,  Oklahoma  73534 

The  Honorable  M  Susan  Savage. 
Mayor.  City  of  Tulsa.  City  Hall.  200 
Civic  Center.  Tulsa.  Oklahoma 
74103  j 

The  Honorable  Rick  Hurt,  Mayor,  City 
of  Bedford,  2000  Forest  Ridge 
Dnve.  Bedford.  Texas  76021 

The  Honorable  Cyndi  Taylor  Kner, 
Bexar  County  Judge,  Bexar  County 
Courthouse.  100  Dolorosa,  Suite 
101  San  Antonio,  Texas  78205- 
3036 

The      Honorable      Milbum      Gravely, 
Mayor.  City  of  Carrolton.  P  O    Box  i 
110535.    Can-olton.   Texas   75011-' 
0535 

The  Honorable  Ron  KirV.  Mayor.  City 
of  Dallas,  City  Hall.  1500  Manila. 
Dallas,  Texas  75201 

The  Honorat)le  Mary  Lib  Saleh, 
Mayor,  City  of  Euless,  201  North 
Ector  Dnve  Euless.  Texas  76039 

The  Honorable  Kenneth  Barr,  Mayor, 
City  of  Fort  Worth,  City  Hall,  1000 
Throckmorton    Street,    Fort   Worth,  i 
Texas  76102-6311  I 

The  Honorable  Charles  Scoma. 
Mayor,  City  of  North  Richland  Hills 
P  O  Box  820609,  North  Richland 
Hills.  Texas  76182-0609 

The  Honorable  Monte  Nichols,  Mayor 
City  of  Saginaw.  P  O    Box  79070,  j 
Saginaw,  Texas  76179  | 

The    Honorable    Howard    W     Peak. 
Mayor,  City  of  San  Antonio,   P  O 
Box  839966,   San  Antonio.   Texas  i 
78283-3966  I 


January  7,  2000 


320003 


January  19.  2000   350001 


December  29,     400202 
1999 

May  31,  2000     405381 


January  24,  2000   480585 
January  7,  2000    480035 


January  7,  2000  .  480167 


May  15,  2000 

480171 

January  24,  2000 

480593 

January  24,  2000 

'  480596 

January  11.  2000 

480607 

January  24.  2000 

480610 

January  24.  2000 

480045 

(Cdl.ildg  lit  IfiitT,)!  Dumfslii    .XsMstaiu  »■  \( 
H.i  100,  'FliKKi  Insiir.UK  -•■  I 

Diitfd    M,i\   1",  2000 
Michael  |.  .Armstrong, 
Asstx  Hitt-  Ihrn  l(ir  lar  Mil}i;iiluin 
\VR  l)(ii,    00-14J'l'>  Kilcil  l.-t.   (10,  H  4'S  ,nii| 
BILLING  CODC  671 8-04- P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  67 

Final  Flood  Elevation  Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Final  rule 


SUMMARY:  Base  (1-percenf-annual- 
chance)  flood  elevations  and  modified 
ha.se  flood  elevations  are  made  final  for 
the  communities  listed  helow  The  base 
flood  elevation,s  and  modified  base 
flniid  elevation.s  are  the  basis  for  the 


floodplain  management  measures  that 
each  community  is  required  either  to 
adopt  or  to  show  evidence  of  being 
already  in  effect  in  order  to  qualify  or 
remain  qualified  for  participation  in  the 
National  Flood  Insurance  Program 
(NFIP). 

EFFECTIVE  DATE:  The  date  of  issuance  of 
the  Flood  Insurance  Rate  Map  (FIRM) 
showing  base  flood  elevations  and 
modified  base  flood  elevations  for  each 
community.  This  date  may  be  obtained 
by  contacting  the  office  where  the  FIRM 
is  available  for  inspection  as  indicated 
in  the  table  below. 


Federal  Register/ Vol.  65,  No,  110 /Wednesday,  June  7,  2000 /Rules  and  Regulations  36073 


ADDRESSES:  The  final  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  table  below. 
FOR  FURTHER  INFORMATION  CONTACT: 
Matthew  B.  Miller,  P.E..  Chief.  Hazards 
Study  Branch,  Mitigation  Directorate, 
500  C  Street  SW.,  Washington,  DC 
20472,  (202)  64&-3461,  or  (e-mail) 
matt.miller@fema.gov. 

SUPPLEMENTARY  INFORMATION:  The 

federal  Emergency  Management  Agency 
makes  final  determinations  listed  below 
of  base  flood  elevations  and  modified 
base  flood  elevations  for  each 
community  listed.  The  proposed  base 
flood  elevations  and  proposed  modified 
base  flood  elevations  were  published  in 
newspapers  of  local  circulation  and  an 
opportunity  for  the  community  or 
individuals  to  appeal  the  proposed 
determinations  to  or  through  the 
community  was  provided  for  a  period  of 
ninety  (90)  days.  The  proposed  base 
flood  elevations  and  proposed  modified 
base  flood  elevations  were  also 
published  in  the  Federal  Register. 

This  final  rule  is  issued  in  accordance 
with  Section  110  of  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4104, 
and  44  CFR  part  67. 

FEMA  has  developed  criteria  for 
floodplain  management  in  floodprone 
areas  in  accordance  with  44  CFR  part 
60. 

Interested  lessees  and  owners  of  real 
property  are  encouraged  to  review  the 
proof  Flood  Insurance  Study  and  FIRM 
available  at  the  address  cited  below  for 
each  community. 

The  base  flood  elevations  and 
modified  base  flood  elevations  are  made 
final  in  the  conununities  listed  below. 
Elevations  at  selected  locations  in  each 
community  are  shown. 

National  Environmental  Policy  Act. 
This  rule  is  categorically  excluded  from 
the  requirements  of  44  CFR  part  10, 
Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act.  The 
Associate  Director  for  Mitigation 
certifies  that  this  rule  is  exempt  from 
the  requirements  of  the  Regulatory 
Flexibility  Act  because  final  or  modified 
base  flood  elevations  are  required  by  the 
Flood  Disaster  Protection  Act  of  1973, 
42  use.  4104,  emd  are  required  to 
establish  and  maintain  community 
eligibility  in  the  NFIP.  No  regulatory 
flexibility  analysis  has  been  prepared. 

Regulatory  Classification.  This  final 
rule  is  not  a  significant  regulatory  action 
under  the  criteria  of  Section  3(f)  of 
Executive  Order  12866  of  September  30, 


1993,  Regulatory  Planning  and  Review, 
58  FR  51735. 

Executive  Order  12612,  Federalism. 
This  rule  involves  no  policies  that  have 
federalism  implications  under  Executive 
Order  12612,  Federalism,  dated  October 
26,  1987. 

Executive  Order  12778,  Civil  Justice 
Reform.  This  rule  meets  the  applicable 
standards  of  Section  2(b)(2)  of  Executive 
Order  12778. 

List  of  Subiects  in  44  CFR  Part  67 

Administrative  practice  and 
procedure.  Flood  insurance.  Reporting/ 
and  recordkeeping  requirements. 

Accordingly,  44  CFR  Part  67  is 
amended  to  read  as  follows; 

PART  67— {AMENDED] 

1.  The  authority  citation  for  Part  67 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq: 
Reorganization  Plan  No.  3  of  1978.  3  CFR, 
1978  Comp.,  p.  329;  E.O.  12127,  44  FR  19367, 
3  CFR.  1979  Comp,,  p.  376. 

§67.11     [Amended] 

2.  The  tables  published  under  the 
authority  of  §67.11  are  amended  as 
follows; 


#  Depth  in    | 
feet  above 

Source  of  flooding  and  location           -Ifevatfon 

in  feet 
(NGVD) 

IOWA 

•1,005 
•1,032 

•805 
•806 
•810 

Harrison    County    (Unincor- 
porated     Areas)      (FEMA 
Docket  No.  7302) 

Missouri  River: 
Approximately  20,000  feet 

downstream  of  Highway  30 
Approximately  10,000  feet 

upstream  of  120tfi  Street    . 

Maps  are  available  for  In- 
spection at  ttie  Hamson 
County,  Emergency  Manage- 
ment Agency,  1 16  North  2nd 
Avenue.  Logan,  Iowa. 

Polk       County       (Unincor- 
porated     Areas)      (FEMA 
Docket  No.  7306) 

Beaver  Creek: 

At  mouth  (approximately 
3,950  feet  downstream 
from  Northwest  Beaver 
Dnve)  

Approximately  950  feet 
downstream  from  North- 
west Beaver  Drive 

Approximately  5,650  feet  up- 
stream of  Northwest  Bea- 
ver Drive  

Maps  are  available  for  In- 
spection at  the  Planning  Di- 
vision, 5895  NE  14th  Street, 

i      Des  Moines,  Iowa. 

1 

Source  ot  flooding  and  location 


#  Depth  in 
feel  atxjve 

around 

'Elevation 

in  feet 

(NGVD) 


KANSAS 


Hotton  (City),  Jackson 
County  (FEMA  Docket  No. 
7306) 

Banner  Creek: 
At  Union  Pacific  Railroad 
At  "P"  Road    


Maps  are  available  for  in- 
spection at  City  Hall.  430 
Pennsylvania  Avenue,  Hol- 
ton.  Kansas 


Jackson  County  (Unincor- 
porated Areas)  (FEMA 
Docket  No.  7306) 

Banner  Creek 
At  its  confluence  with  Elk 
Creek     

At  "M"  Road 


Maps  are  available  for  In- 
spection at  the  Planning  and 
Zoning  Office.  500  Illinois  Av- 
enue. Holton.  Kansas 


Reno  County  and  Incor- 
porated Areas  (FEMA 
Docket  No.  7306) 

Arkansas  River 

Just  downstream  of  State 
Route  50  

Just  downstream  of  Union 

Pacific  Railroad   

Unnamed  Tributary  to  Sana 

Creek 

Just  upstream  of  U  S  High- 
way 50 

Just  downstream  of  Main 
Street  

Maps  are  available  for  in- 
spection at  the  Public  Works 
Department.  206  W  1st  Ave- 
nue. Hutchinson,  Kansas 

Maps  are  available  for  in- 
spection at  City  Hail.  2 
South  Main,  South  Hutch- 
inson, Kansas. 

Maps  are  available  for  in- 
spection at  the  Planning  De- 
partment. 125  E  Avenue  B, 
Hutchinson.  Kansas 


NEVADA 


Mineral  County  (Unincor- 
porated Areas)  (FEMA 
Docket  No.  7302) 

Corey  Creek: 

Approximately  50  feet  down- 
stream of  U.S.  Highway  95 

Approximately  3.6  miles  up- 
stream of  1st  Street  in 

Hawthorne  

Corey  Creek  Overflow: 

Approximately  500  feet  up- 
stream of  State  Highway 
359  

Approximately  1 .500  feet  up- 
stream of  State  Highway 
359  


•1.017 
•1.035 


•1  002 
"1.092 


•1.517 
•1.523 

•1  519 
•1,531 


•4.253 
•5,028 

•4858 
•4.906 
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Source  ot  Nooding  dnd  locatiofi 


*  Dapthm 
te«l  above 

grounc) 
■  t  levatioo 

in  feet 
(NGVD) 


Maps  an  available  for  in- 
spection at  the  MinerdI 
County  Courthouse  ClerK 
and  Treasurers  Office   Cor- 
ner o(  1st  and  A  Street  Haw- 
thorne Nevada 


OKLAHOMA 


Roger  Mills  County  and  In- 
corporated Areas  (FEMA 
Docket  No.  7306) 

White  Shield  Creek  Tributary 

At  Its  confluence  with  White 

Shield  Creek 
Approximately  1 50  teet  up- 
stream ot  Steele  Street    ... 
White  Shield  Creek 
At  State  Route  34 
Approximately  50  (eet  up 
stream  from  Steele  Street 
Memonal  Park  Tributary 
At  Its  confluence  with  Ser- 
geant Major  Creek 
Approximately  884  feel  up- 
stream from  U  S   Highway 

283  (Mam  Street)   

Dry  Creek 
At  its  confluence  with  Ser- 
geant Major  Creek 
Approximately  8  400  teet  up- 
stream of  confluence  with 
Sergeant  Major  Creek 
Sergeant  Major  Creek 
At  Its  confluence  with 

Washita  River 
Approximately  8  600  teet  up 
stream  from  confluence 

with  Dry  Creek  

Washita  River 
At  State  Route  34 
Approximately  16  800  leet 
upstream  (rom  its  con 
tluence  with  Sergeant 
Ma|or  Creek 
Maps  are  available  for  in- 
spection at  the  County 
Courthouse   LImales  and 
Broadway  Avenue  Chey 
enne  Oklahoma 
Maps  are  available  for  in- 
spection at  City  Hall    714 
Mam  Street   Hammon   Okla- 
homa 
Maps  are  available  for  in- 
spection at  City  Hall   31  7  N 
Broadway   Cheyenne  Okla- 
homa 


OREGON 

Clackamas  County  (Unincor- 
porated Areas)  (FEMA 
Docket  No.  7302) 

Tickle  Creek 
Approximately  2  600  teet 

downstream  of  Southeast 

362nd  Avenue 
Approximately  2,350  teet  up 

stream  of  Southeast  395th 

Avenue 
Maps  are  available  for  in- 
spection at  the  Clackamas 
County  Department  ot  Trans- 
portation and  Development, 
902  Abernathy  Road  Oregon 
City  Oregon 


•1  737 
•1  778 
•1.702 

•1  754 

•1.938 

•1,977 

•1.941 

•1.985 

•1.923 

•1  974 
•1.703 

•1.949 


•672 
•1.011 


Source  ot  tkxxling  and  kx:ation 


Sandy  (City).  Clackamas 
County  (FEMA  Docket  No. 
7302) 

Tickle  Creek 

Approximately  1,980  feet 
downstream  of  362nd  Ave- 
nue 

Approximately  1 .620  feet  up- 
stream of  Highway  21 1 

Maps  are  available  for  in- 
spection at  the  Planning  and 
Development  Department 
39250  Pioneer  Boulevard, 
Sandy  Oregon 


TEXAS 


Kerr  County  and  Incor- 
porated Areas  (FEMA 
Docket  No.  7278) 

Stream  TC-1 
Approximately  2  300  feet 
downstream  of  Interstate 
Highway  10 
Just  upstream  of  Interstate 
Highway  10 
Stream  OC-2 
Just  downstream  of  State 

Highway  16 
Just  upstream  ot  Interstate 

Highway  10  

Stream  QC-  r 
Just  upstream  ot  Leslie  Road 
Approximately  200  teet  up- 
stream of  Interstate  High- 
way 10 
Quinlan  Creek 
Just  upstream  ot  State  High- 
way 2  7 
Approximately  900  teet  up- 
stream of  Interstate  High- 
way 10 
To\^n  Creek 
Just  upstream  of  State  High- 
way 27 
Approximately  200  teet 
downstream  of  Schremer 
Road 
Approximately  900  (eet  up- 
stream ot  Interstate  High- 
way 10  

Elm  Creek 
Approximately  600  feet  up- 
stream ot  Goat  Creek 
Road 
Approximately  800  feet  up- 
stream of  Laurel  Wood 

Dnve  

Camp  Meeting  Creek 
Approximately  500  feet 
downstream  of  Preston 
Trail 
Approximately  2,100  feet  up- 
stream of  Soufhway  Dnve 
Maps  are  available  for  in- 
spection at  the  Upper  Gua- 
dalupe River  Authonty,  125 
Lehmann  Dnve,  Kerrville. 
Texas 

Maps  are  available  for  in- 
spection at  the  City  of 
Kerrville,  800  Junction  High- 
way. Kerrville,  Texas 


#  Depth  in 

teet  above 

oroond 

'Elevation 

in  leet 

(NOVO) 


•684 
•946 


•1  662 
•1,718 


•1  706 

•1,761 

•1  688 

•1  801 

•1  606 

•1,719 

•1.624 

•1  630 

•1,689 

•1,649 
•1.764 

■1,592 
•1.699 


*  Depth  in 
feel  above 

Source  of  tkxxJirn,  and  k>cat.on          .^^^^^^ 

in  (eet 
(NGVD) 

WASHINGTON 

Clark       County       (Unincor- 
porated     Areas)      (FEMA 
Docket  No.  7250) 

East  Fork  Lewis  River 
Approximately  17,000  feet 

downstream  of  Daybreak 

Road                             

Approximately  400  feet 

downstream  of  Daybreak 

Road 
Maps  are  available  for  in- 
spection at  the  Clark  County 
Dtepartment  of  Community 
Development.  Development 
Services  Division,  Office  of 
Engmeenng  Review.  1408 
Franklin  Street.  Vancouver, 
Washington 

•32 
•75 

|(^.)l<ilo^  I  if  Federal  Ddinestii  .Assistance  .\o. 
HI  KM).   ■Flood  Insuran(.e  ■■) 

Dated    Ma\   17    JOOO. 
Michael  ].  .\rms^Ton^, 
.As.>.0(  lutr  r)m-(  tnr  fnr  Mitieation 
(FK  n.i(    00-14J<),i  Filed  (>-f>-00.  H  4.'i  ami 
BILUNG  COOE  671S-0«-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  223 

[Docket  No.  000202022-0156-02;  ID. 
0121OOF] 

RIN  0646-AN58 

Endangered  and  Threatened  Species: 
Threatened  Status  for  One  Steelhead 
Evolutionarily  Significant  Unit  (ESU)  In 
California 

AGENCY:  National  Marine  Fishories 
Service  (NMFS).  National  Oceanic  and 
Atmosphi!ric  Administration  (NOA-M, 
Commerce. 

action:  Final  rule. 


SUMMARY:  Following  completion  of  a 
comprehensive  status  review  of  west 
coast  steelhead  (Oncorhynchus  mykiss. 
or  C).  mykiss]  populations  throughout 
Washington,  Oregon.  Idaho,  and 
California,  NMFS  published  a  proposed 
rule  to  list  10  ESUs  as  threatened  or 
endangered  under  the  Endangered 
Species  Act  (ESA)  on  August  9.  1996. 
One  of  these  steelhead  ESUs.  the 
Northern  California  ESU,  was  proposed 
for  listing  as  a  threatened  species. 
Because  of  scientific  disagreements. 
NMFS  deferred  its  final  listing 


determination  for  five  of  these  steelhead 
ESfels,  including  the  Northern  California 
ESU,  on  August  18,  1997.  After 
soliciting  and  reviewing  additional 
information  to  resolve  these 
disagreements,  NMFS  published  a  final 
determination  in  March  1998  that  the 
Northern  California  ESU  did  not 
warrant  listing  under  the  ESA  because 
available  scientific  information  and 
conservation  measures  indicated  the 
ESU  was  at  a  lower  risk  of  extinction 
than  at  the  time  of  the  proposed  rule. 
Because  the  State  of  California  did  not 
implement  conservation  measures  that 
NMFS  considered  critically  important 
in  its  decision  to  not  list  the  Northern 
California  steelhead  ESU.  NMFS 
completed  an  updated  status  review  for 
the  ESU  and  reassessed  the  State  and 
Federal  conservation  measures  that 
were  in  place  to  protect  the  ESU.  Based 
on  this  reconsideration,  NMFS  proposed 
to  list  the  Northern  California  steelhead 
ESU  as  a  threatened  species  under  the 
ESA  on  February  11.  2000. 

After  considering  public  comments  on 
the  proposed  determination.  NMFS  now 
issues  a  final  rule  to  list  the  Northern 
California  ESU  of  steelhead  as  a 
threatened  species.  Within  the  Northern 
California  ESU,  only  naturally  spawned 
populations  of  steelhead  (and  their 
progeny)  residing  below  naturally 
occurring  and  man-made  impassable 
barriers  (e.g..  impassable  waterfalls  and 
dams)  are  listed.  NMFS  has  examined 
the  relationship  between  hatcherj'  and 
natural  populations  of  steelhead  in  this 
ESU  and  concludes  hatchery 
populations  are  not  essential  for 
recovery;  therefore,  no  hatchery 
populations  are  listed.  At  this  time, 
NMFS  is  listing  only  the  anadromous 
life  forms  of  O.  mykiss  in  this  ESU. 
NMFS  intends  to  designate  critical 
habitat  and  promulgate  protective 
regulations  under  section  4(d)  of  the 
ESA  for  this  ESU  in  separate 
rulemakings. 

DATES:  Effective  August  7,  2000. 
ADDRESSES:  Assistant  Regional 
Administrator,  Protected  Resources 
Division,  NMFS,  Southwest  Region,  401 
West  Ocean  Blvd.,  Suite  4200,  Long 
Beach.  CA  90802-4213. 
FOR  FURTHER  INFORMATION  CONTACT: 
Craig  Wingert,  562-980-4021,  or  Chris 
Mobley,  301-713-1401. 
SUPPLEMENTARY  INFORMATION: 

Previous  Federal  ESA  Actions  Related 
to  West  Coast  Steelhead 

The  history  of  petitions  NMFS  has 
received  regarding  west  coast  steelhead 
is  summarized  in  a  final  rule  and  notice 
of  determination  for  five  steelhead  ESUs 
(Lower  Columbia  River;  Central  Valley, 


California;  Oregon  Coast;  Klamath 
Mountains  Province;  and  northern 
California  ESUs)  that  was  published  on 
March  19,  1998  (63  FR  13347).  The  most 
comprehensive  petition  was  submitted 
by  Oregon  Natural  Resources  Council 
and  15  co-petitioners  on  February  16. 
1994,  In  response  to  this  petition,  NMFS 
assessed  the  best  available  scientific  and 
commercial  data,  including  technical 
information  from  Pacific  Salmon 
Biological  Technical  Committees 
(PSBTCs)  and  interested  parties  in 
Washington,  Oregon,  Idaho,  and 
California,  emd  convened  a  Biological 
Review  Team  (BRT),  composed  of  staff 
from  NMFS'  Northwest  and  Southwest 
Fisheries  Science  Centers  and 
Southwest  Regional  Office,  as  well  as  a 
representative  of  the  U,S.  Geological 
Survey  Biological  Resources  Division 
(formerly  the  National  Biological 
Service)  to  conduct  a  coast-wide  status 
review  for  west  coast  steelhead  (Busby 
efa/.,  1996). 

Based  on  the  results  of  the  BRT's 
status  review,  an  analysis  of  Federal, 
State  and  local  conservation  measures, 
and  other  information  which  NMFS 
determined  constituted  the  best 
scientific  and  commercial  data 
available.  NMFS  published  a  proposed 
listing  determination  (61  FR  41541, 
August  9,  1996)  that  identified  15  ESUs 
of  steelhead  in  the  states  of  Washington, 
Oregon,  Idaho,  and  California.  Ten  of 
these  ESUs.  including  the  northern 
California  ESU.  were  proposed  for 
listing  as  threatened  or  endangered 
species,  four  were  found  not  warranted 
for  listing,  and  one  was  identified  as  a 
candidate  for  listing. 

On  August  18,  1997,  NMFS  published 
a  final  rule  listing  five  ESUs  as 
threatened  and  endangered  under  the 
ESA  (62  FR  43937).  In  a  separate  notice 
published  on  the  same  day,  NMFS 
determined  substantial  scientific 
disagreement  remained  for  five 
proposed  ESUs,  including  the  northern 
California  steelhead  ESU  (62  FR  43974. 
August  18,  1997).  In  accordance  with 
section  4(b)(6)(B)(i)  of  the  ESA,  NMFS 
deferred  its  decision  on  these  five 
steelhead  ESUs  for  6  months  for  the 
purpose  of  soliciting  additional  data. 
During  this  6-month  period  of  deferral, 
NMFS  received  new  scientific 
information  regarding  the  status  of  these 
proposed  steelhead  ESUs.  This  new 
information  was  evaluated  by  NMFS' 
BRT  which  prepared  both  an  updated 
status  review  for  these  five  ESUs 
(Memorandum  to  William  Stelle  and 
William  Hogarth  from  M.  Schiewe, 
December  18.  1997,  Status  of  Deferred 
and  Candidate  ESUs  of  West  Coast 
Steelhead  (NMFS,  1997a)),  and  a  review 
of  the  associated  hatchery  populations 


(Memorandum  to  William  Stelle  and 
William  Hogarth  from  Michael  Schiewe. 
January  13,  1998,  Status  Review  Update 
for  Deferred  ESUs  of  West  Coast 
Steelhead:  Hatcherv  Populations 
(NMFS.  1998a)). 

Based  on  a  review  of  the  updated 
scientific  information  for  these  ESUs.  as 
well  as  a  review  and  evaluation  of 
Federal,  state,  and  local  conservation 
measures  reducing  the  threats  to  these 
ESUs.  NMFS  issued  a  final  rule  (63  FR 
13347,  March  19,  1998)  listing  two  ESUs 
as  threatened  (Lower  Columbia  River 
and  Central  Valley  California),  and  a 
notice  of  determination  that  three  ESUs 
(Oregon  Coast.  Klamath  Mountains 
Province,  and  Northern  California)  did 
not  warrant  listing.  NMFS' 
determination  that  these  three  ESUs  did 
not  warrant  listing  was  based  on  the 
best  available  scientific  and  commercial 
data  which  indicated  these  ESUs  were 
at  a  lower  risk  of  extinction  than  at  the 
time  of  the  proposed  listing 
determination.  Even  though  the  risks 
confronting  these  ESUs  had  been 
reduced  to  a  point  at  which  listing  was 
not  warranted.  NMFS  still  expressed 
concerns  about  the  status  of  these  three 
ESUs  in  the  notice  of  determination, 
and.  therefore,  identified  them  as 
candidate  species  which  the  agency 
would  continue  to  monitor. 

NMFS's  March  19.  1998  (63  FR 
13347),  decision  not  to  list  the  Northern 
California  steelhead  ESU  was  based 
largely  on  a  determination  that 
sufficient  Federal  and  state  conser\ation 
measures  were  in  place  to  reduce  threats 
to  the  ESU  such  that  the  proposed 
threatened  listing  was  unnecessar\".  The 
Federal  and  state  conservation  measures 
upon  which  NMFS  based  this 
determination  included:  (1) 
implementation  of  a  March  11,  1998, 
Memorandum  of  Agreement  (MOA) 
between  NMFS  and  the  State  of 
California  (NMFS/California  MOA. 
1998).  with  particular  importance  given 
to  implementation  of  those  provisions 
in  the  MOA  which  were  intended  to 
improve  non-Federal  forest  land 
protections  in  the  ESU  (81  percent  of 
land  ownership  is  non-Federal  land);  (2) 
implementation  of  more  restrictive  in- 
river  harvest  regulations  by  California 
which  were  intended  to  reduce 
mortality  and  increase  the  viability  of 
naturally  reproducing  steelhead 
populations;  and  (3)  improved 
protections  to  habitat  and  naturally 
reproducing  steelhead  from  expanded 
habitat  protection  and  restoration 
efforts,  improvements  in  the 
management  of  hatchery  steelhead 
stocks,  and  expanded  population 
monitoring. 
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At  the  time  of  its  decision  not  to  list 
the  Northern  California  ESU,  NMFS 
considered  the  protection  and 
restoration  of  freshwater  spawninj^. 
rearing,  and  migratorv'  habitat  on  non- 
Federal  lands  to  be  essential  for  the 
long-term  survival  and  recovery  of  this 
V.Sl'i  because  non-P'odoral  lands 
represented  such  a  large  pt)rtion  of  the 
available  habitat  (6J  PR  13;J47,  March 
19,  1998)  Because  of  NMFS"  concerns 
rt^garding  the  preponderance  of  private 
timber  lands  and  timber  harvest  in  the 
northern  California  ESU.  the  NMFS/ 
California  MOA  ctmtained  several 
provisions  calling  for  the  review  and 
revision  of  Cialifornia's  forest  practice 
rules  (FFRs),  and  a  review  of  their 
implementation  and  enforcement  by 
January  1,  2000.  NMFS  considered  full 
implementation  of  these  critical 
provisions  within  the  specified  time 
frame  to  be  essential  for  achieving 
properly  functioning  habitat  conditions 
for  steoih€!ad  in  this  ESU 

In  ac:cordanc:e  with  the  NMF.S/ 
California  MOA.  a  scientific  review 
panel  was  established  by  the  State  to 
review  the  Calift)rnia  FPRs.  including 
their  implementation  and  enforcement 
The  scientific  review  panel  c;ompleted 
its  review  and  provided  the  State's 
Board  of  Forestrv'  (B(1F)  with  its 
findings  and  recommendations  in  [une 
1999.  In  its  findings,  the  review  panel 
concluded  that  (ialifornia's  PTRs. 
including  their  implementation  through 
tht!  e.xisting  timber  harvest  plan  prot:ess. 
do  not  ensure  protection  of  anadromous 
salmonid  habitat  and  populations  To 
address  these  shortcomings,  and  as 
specified  in  the  .NMFS/CaJifornia  MOA. 
the  California  Resources  Agency  and 
CalEPA  JDintlv  presented  the  BOF  with 
a  proposetl  rule  change  package  in  |uly 
1999   Following  several  months  of 
public  review,  the  Board  of  Forestr\' 
took  no  action  on  the  p.ickage  in 
October  1999.  thereby  precluding  any 
possibility  of  implementing 
improvements  in  California's  FPRs  by 
[anuarv  1.  2000.  as  the  State  committed 
to  do  in  the  NMFS/Califomia  MOA 

Although  NMFS'  Man  h  19,  199H. 
decision  not  to  list  the  northern 
(ialifornia  HSU  concluded  that 
improyements  in  steelhead  harvest  and 
hatchery  management  would  provide 
immediate  conservation  benefits  to  this 
ESU.  an  essential  component  of  tht? 
decision  was  bastni  on  NMFS' 
expectation  that  changes  in  the  State's 
FPRs  would  be  implemented  by  lanuarv 
1,  2000   Because  these  critical 
conservation  measures  were  not  being 
implemented  by  the  State  of  California, 
and  therefore,  were  not  reducing  threats 
to  this  ESU  that  were  anticipated  at  the 
time  of  its  March  19,  1998.  det;ision  not 


to  list  the  ESU,  NMFS  determined  that 
a  formal  reconsideration  of  the  status  of 
this  ESU  was  warranted  (December  3. 
1999,  Memorandum  from  Rodney  R 
Mclnnis  and  William  Stelle.  Jr.  to 
Penelope  D.  Dalton  (NMFS,  1999)). 

As  part  of  this  reconsideration,  the 
Southwest  Fisheries  Science  Center 
(SWFSC)  completed  an  updated  status 
review  for  the  Northern  California 
steelhead  ESU  in  lanuary,  2000  which 
concluded  that  its  biological  status  had 
changed  little  since  NMFS'  steelhead 
BRT  determined  in  December  1997  that 
the  ESU  was  likely  to  become 
endangered  in  the  foreseeable  future. 
NMF.S  also  conducted  a  re-evaluation  of 
Federal  and  state  conservation  measures 
that  were  in  place  to  protect  this  ESU, 
including  the  implementation  and 
success  of  measures  such  as  the  NMFS/ 
(California  MOA  that  were  considered 
important  factors  in  the  original 
decision  not  to  list  the  ESU.  Based  on 
the  updated  status  review  and  re- 
assessment of  conservation  measures, 
NMFS  concluded  that  the  Northern 
California  steelhead  ESU  was  likely  to 
become  endangered  in  the  foreseeable 
future,  and  therefore,  proposed  to  list 
the  E.SU  as  a  threatened  species  under 
the  ESA  on  Februar\'  1 1 .  2000  (65  FR 
6960) 

Steelhead  Life  History  and  Background 

Biological  information  for  west  coast 
steelhead  [Oncorhvnchus  mykissi  and 
the  northern  California  ESU  in 
particular  can  be  found  in  steelhead 
status  assessments  conducted  by  NMFS 
(Busby  ft  al..  1996;  NMFS.  1997a; 
NMFS.  2000)  and  in  previous  Federal 
Register  documents  (61  FR  41541, 
,\ugust  9.  1996;  63  FR  13347,  March  19. 
1998;  6.=;  FR  6960,  February  11.  2000) 
A  summary  of  steelhead  life  history 
follows 

(J.  mykiss  exhibits  one  of  the  most 
complex  suites  of  life  histor\'  traits  of 
any  salmonid  species.  Individuals  may 
exhibit  dnadromy  (meaning  they  migrate 
as  juveniles  from  fresh  water  to  the 
i)<:ean.  and  then  return  to  spawn  in  fresh 
water)  or  freshwater  residency  (meaning 
they  reside  th»Mr  entire  life  in  fresh 
water)  Resident  forms  are  usually 
referred  to  as  "rainbow"  or  "redband" 
trout,  while  anadromous  life  forms  are 
termed  "steelhead."  Few  detailed 
studies  have  been  conducted  regarding 
the  relationship  between  resident  and 
anadromous  O  mykiss  and  as  a  result, 
the  relationship  between  these  two  life 
forms  is  poorly  understood.  The 
scientific  name  for  the  biological  species 
that  includes  both  steelhead  and 
rainbow  trout  has  been  changed  from 
Sulmo  gairdnch  to  O.  mykiss.  This 
change  reflects  the  premise  that  all 


trouts  from  western  North  America 
share  a  common  lineage  with  Pacific- 
salmon. 

Steelhead  typically  migrate  to  marine 
waters  after  spending  2  years  in  fresh 
water.  They  then  reside  in  marine 
waters  for  typically  2  or  3  years  prior  to 
returning  to  their  natal  stream  to  spawn 
as  4-  or  5-year-olds.  Unlike  other  Pacific 
salmon,  steelhead  are  iteroparous, 
meaning  they  are  capable  of  spawning 
more  than  once  before  they  die. 
However,  it  is  rare  for  steelhead  to 
spawn  more  than  twice  before  dying; 
most  that  do  so  are  females.  Steelhead 
adults  typically  spawn  between 
December  and  June  (Bell,  1990:  Busby  et 
al.,  1996).  Depending  on  water 
temperature,  steelhead  eggs  may 
incubate  in  "redds"  (nesting  gravels)  for 
1.5  to  4  months  before  hatching  as 
"alevins"  (a  larval  life  stage  dependent 
on  food  stored  in  a  yolk  sac).  Following 
yolk  sac  absorption,  young  juveniles  or 
'"fr>'"  emerge  from  the  gravel  and  begin 
actively  feeding.  Juveniles  rear  in  fresh 
water  from  1  to  4  years,  then  migrate  to 
the  ocean  as  "smolts." 

Biologically,  steelhead  can  be  divided 
info  two  reproductive  ecotypes.  based 
on  their  state  of  sexual  maturity  at  the 
time  of  river  entry  and  the  duration  of 
their  spawning  migration.  These  two 
ecotypes  are  termed  "stream  maturing" 
and  "ocean  maturing."  Stream  maturing 
steelhead  enter  fresh  water  in  a  sexually 
immature  condition  and  require  several 
months  to  mature  and  spawn.  Ocean 
maturing  steelhead  enter  fresh  water 
with  well  developed  gonads  and  spawn 
shortly  after  river  entr>'.  These  two 
reproductive  ecotypes  are  more 
commonly  referred  to  by  their  season  of 
freshwater  entr\'  (i.e.,  summer  [stream 
maturing)  and  winter  steelhead  [ocean 
maturing]).  The  Northern  California 
ESU  contains  populations  of  both 
winter  and  summer  steelhead. 
Two  major  genetic  groups  or 
"subspecies  "  of  steelhead  occur  on  the 
west  coast  of  the  United  States:  a  coastal 
group  and  an  inland  group,  separated  in 
the  Eraser  and  Columbia  River  Basins 
approximately  by  the  Cascade  crest 
(Huzyk  &  Tsu'vuki.  1974;  Allendorf. 
1975;  Utter  &  Allondorf.  1977;  Okazaki. 
1984:  Parkinson.  1984:  Schreck  et  al., 
1986;  Reisenbichler  et  al.  1992). 
Behnke  (1992)  proposed  classifying  the 
coastal  subspecies  as  O.  m.  irideus  and 
the  inland  subspecies  as  O.  m.  gairdneri. 
These  genetic  groupings  apply  to  both 
anadromous  and  nonanadromous  forms 
of  O.  mykiss.  Both  coastal  and  inland 
steelhead  occur  in  Washington  and 
Oregon.  California  is  thought  to  have 
only  coastal  steelhead  while  Idaho  has 
only  inland  steelhead.  The  northern 


California  steelhead  ESU  is  part  of  the 
coastal  grouping. 

Historically,  steelhead  were 
distributed  throughout  the  North  Pacific 
Ocean  from  the  Kamchatka  Peninsula  in 
Asia  to  the  northern  Baja  Peninsula. 
Presently,  the  species  distribution 
extends  from  the  Kamchatka  Peninsula, 
east  and  south  along  the  Pacific  coast  of 
North  America,  to  at  least  Malibu  Creek 
in  southern  California.  There  are 
infrequent  anecdotal  reports  of 
steelhead  occurring  as  far  south  as  the 
Santa  Margarita  River  in  San  Diego 
County  (McEwan  &  Jackson,  1996).  In 
1999.  juvenile  O.  mykiss  suspected  of 
being  the  progeny  of  steelhead  were 
reported  from  San  Mateo  Creek  which  is 
in  northernmost  San  Diego  County,  just 
north  of  the  Santa  Margarita  River. 
Historically,  steelhead  likely  inhabited 
most  coastal  streams  in  Washington. 
Oregon,  and  California  as  well  as  many 
inland  streams  in  these  states  and  Idaho. 
However,  during  this  century-,  over  23 
indigenous,  naturally  reproducing 
stocks  of  steelhead  are  believed  to  have 
been  extirpated,  and  many  more  are 
thought  to  be  in  decline  in  numerous 
coastal  and  inland  streams  in 
Washington,  Oregon.  Idaho,  and 
California.  Forty-three  stocks  have  been 
identified  by  Nehlsen  et  al.  (1991)  as 
being  at  moderate  or  high  risk  of 
extinction. 

Summary  of  Comments  Received  in 
Response  to  the  Proposed  Rule 

Following  NMFS  proposal  to  list  10 
steelhead  ESUs  in  1996,  including  the 
Northern  California  ESU  (61  FR  41541), 
a  total  of  16  public  hearings  were  held 
in  California.  Oregon,  Idaho,  and 
Washington  to  solicit  comments  on  the 
proposed  rule.  During  the  90-day  public 
comment  period,  NMFS  received  nearly 
1 ,000  written  comments  on  the 
proposed  rule  from  Federal,  state,  and 
local  government  agencies.  Indian 
tribes,  non-governmental  organizations, 
the  scientific  community,  and  other 
individuals.  A  number  of  comments 
addressed  specific  technical  issues 
pertaining  to  a  particular  geographic 
region  or  O.  mykiss  population.  These 
technical  comments  were  considered  by 
NMFS"  steelhead  BRT  in  its  re- 
evaluation  of  ESU  definitions  and 
status,  including  the  Northern  California 
steelhead  ESU,  and  were  discussed  in 
the  updated  status  review  report 
(NMFS,  1997a). 

During  the  60-day  public  comment 
period  that  followed  publication  of  the 
proposal  to  list  this  ESU  (65  FR  6960). 
NMFS  received  numerous  written 
comments  and  also  held  one  public 
hearing  in  Eureka,  California  to  solicit 
comments  on  the  proposal.  A  total  of  20 


individuals  presented  testimony  at  this 
public  hearing,  with  the  majority 
expressing  their  opposition  to  the 
proposed  listing.  During  the  60-day 
public  comment  period  that  followed 
publication  of  the  proposed  rule.  NMFS 
received  44  written  comments  from 
Federal,  state,  and  local  government 
agencies,  Indian  tribes,  non- 
governmental organizations,  and  other 
individuals.  In  contrast  to  the  public 
hearing,  the  majority  of  written 
comments  were  supportive  of  the 
proposal.  A  number  of  comments 
addressed  issues  pertaining  to  the 
designation  of  critical  habitat  which  was 
not  proposed  at  the  time  of  the  listing 
proposal.  Several  commenters  requested 
NMFS  promulgate  an  ESA  4(d)  rule  that 
would  allow  continued  catch  and 
release  angling  opportunities  in  coastal 
streams  occurring  within  the  Northern 
California  steelhead  ESU.  At  least  one 
commenter  resubmitted  comments  that 
had  originally  been  submitted  to  NMFS 
when  this  ESU  was  first  proposed  for 
listing  in  1996. 

A  summary  of  comments  received  in 
response  to  the  proposed  rule  follows. 

Issue  1 :  Sufficiency  and  Accuracy  of 
Scientific  Information  and  Analysis 

Comment  1:  Some  commenters 
questioned  the  sufficiency  and  accuracy 
of  data  NMFS  employed  in  the  listing 
proposal. 

Response:  Section  4(b)(1)(A)  of  the 
ESA  requires  that  NMFS  make  its  listing 
determinations  solely  on  the  basis  of  the 
best  available  scientific  and  commercial 
data,  after  reviewing  the  status  of  the 
species  and  taking  into  account  any 
efforts  being  made  to  protect  such 
species.  NMFS  believes  that  information 
contained  in  the  agency's  original  status 
review  (Busby  et  al..  1996).  together 
with  more  recent  information  (NMFS. 
1997a;  NMFS,  1998a:  NMFS,  2000). 
represents  the  best  scientific  and 
commercial  information  presently 
available  for  the  Northern  California 
steelhead  ESU  addressed  in  this  final 
rule.  NMFS  has  made  ever\'  effort  to 
conduct  an  exhaustive  review  of  all 
available  information  and  has  solicited 
information  and  opinion  from  all 
interested  parties. 

Comment  2:  Some  comments 
suggested  that  the  ESA  does  not  provide 
for  the  creation  of  ESUs  and  that  ESUs 
do  not  correspond  to  species, 
subspecies,  or  distinct  population 
segments  (DPSs)  that  are  specifically 
identified  in  the  ESA.  Further,  NMFS' 
use  of  genetic  information  (allozyme-  or 
DNA-derived  information)  to  determine 
ESU  boundaries  was  criticized.  It  was 
argued  that  allozyme-based 
electrophoretic  data  cannot  be  used  to 
imply  either  evolutionary'  significance 


or  local  adaptation.  Some  commenters 
felt  that  information  was  lacking 
concerning  a  number  of  "key"  criteria 
for  defining  the  Northern  California 
steelhead  ESU.  such  as  phenotypic 
differences,  evolutionan-  significance, 
or  ecological  significance  of  various 
summer  and  winter  steelhead 
populations.  Commenters  contended 
that  NMFS  did  not  find  any  life  histor\\ 
habitat,  or  phenotypic  characteristics 
that  were  unique  to  any  of  the  steelhead 
populations  discussed. 

Response:  General  issues  relating  to 
ESUs,  Distinct  Population  Segments 
(DPSs).  and  the  ESA  have  been 
discussed  extensively  in  past  Federal 
Register  documents.  Regarding 
application  of  its  ESU  policy,  NMFS 
relies  on  its  policy  describing  how  it 
will  apply  the  ESA  definition  of 
"species"  to  anadromous  salmonid 
species  published  in  1991  (56  FR  58612, 
November  20,  1991).  More  recently. 
NMFS  and  the  U.S.  Fish  and  Wildlife 
Ser\'ice  published  a  joint  policy,  that  is 
consistent  with  NMFS'  policy,  regarding 
the  definition  of  "distinct  population 
segments"  (61  FR  4722.  Februar>-  7. 
1996).  The  earlier  policy  is  more 
detailed  and  applies  specifically  to 
Pacific  salmonids.  and  therefore,  was 
used  for  this  determination.  This  policy 
indicates  that  one  or  more  naturally 
reproducing  salmonid  populations  will 
be  considered  to  be  distinct  and.  hence, 
a  species  under  the  ESA.  if  they 
represent  an  ESU  of  the  biological 
species.  To  be  considered  an  ESU.  a 
population  must  satisfy-  two  criteria:  (1) 
It  must  be  reproductively  isolated  from 
other  population  units  of  the  same 
species:  and  (2)  it  must  represent  an 
important  component  in  the 
evolutionar\-  legacy  of  the  biological 
species.  The  first  criterion,  reproductive 
isolation,  does  not  have  to  be  absolute 
but  must  have  been  strong  enough  to 
permit  evolutionarily  important 
differences  to  occur  in  different 
population  units.  The  second  criterion 
is  met  if  the  population  contributes 
substantially  to  the  ecological  or  genetic 
diversity  of  the  species  as  a  whole. 
Guidance  on  applying  this  policy  is 
contained  in  a  NOAA  Technical 
Memorandum  entitled  "Definition  of 
"Species"  Under  the  Endangered  Species 
Act:  Application  to  Pacific  Salmon" 
(Waples,  1991)  and  in  a  more  recent 
scientific  paper  by  Waples  (1995). 

NMFS  identified  all  west  coast 
steelhead  ESUs  including  the  Northern 
California  ESU  in  the  original  steelhead 
status  review,  using  the  best  available 
scientific  and  commercial  information. 
As  discussed  in  the  original  status 
review,  genetic  data  were  used 
primarily  to  evaluate  the  criterion 
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regarding  rfiprnductivc  isolation,  not 
Rvc)[utionar>'  .signifu;anc;tv  In  .some 
cases,  there  was  a  cionsiderablo  d«?grmi  of 
confidence  in  the  ESU  determinations. 
The  west  coast  steelhead  status  review 
describes  a  variety  of  characteristics  that 
support  the  ESU  delineations  for  this 
species,  including  ecological  and  life 
history  parameters. 

Comment  3:  Some  commenters 
suggested  that  listing  of  the  Klamath 
Mountains  Province  (KMP)  steelhead 
ESU  was  also  warranted  based  on  the 
rationale  NMFS  provided  for  its 
decision  to  propose  listing  the  Northern 
California  steelhead  ESU. 

Response:  NMFS'  decision  not  to 
reconsider  the  KMP  steelhead  ESU  for 
listing  IS  based  on  the  determination 
that  there  are  sufficient  Federal  and 
State  conservation  measures  in  place  to 
reduce  the  threats  to  the  ESU  such  that 
listing  is  not  warranted.  The  Federal 
and  state  conservation  measures  which 
NMFS  bases  this  determination  on 
include;  (1)  the  large  portion  of  Federal 
land  ownership  in  the  ESU  (64  percent 
for  the  entire  ESU  and  80  percent  in  the 
California  portion  of  the  ESU)  coupled 
with  successful  implementation  of  the 
Northwest  Forest  Plan  on  Federal  lands 
which  reduced  habitat  risks;  (2) 
substantial  changes  to  the  management 
of  recreational  fisheries  and  artificial 
propagation  programs  by  the  states  of 
Oregon  and  California  which  are 
reducing  impacts  to  steelhead:  and  [3] 
general  improvements  to  habitat 
conditions  throughout  the  ESU  resulting 
from  state-wide  conservation  strategies 
and  monitoring  efforts  in  both  Oregon 
and  California.  In  California,  these 
efforts  include  implementation  of  the 
California  Department  of  Fish  and 
Game's  (DFC)  strategic  management 
plan  for  KMP  steelhead  ESI',  the  State's 
Watershed  Protection  Program  which 
includes  an  ongoing  habitat  restoration 
program,  and  the  NMFS/California 
MOA  which  assures  implementation  of 
steelhead  angling  regulation  changes, 
changes  in  the  manag»!ment  of  hatchery 
steelhead  programs,  habitat  protections 
on  non-Federal  lanil.  and  expanded 
steelhead  monitoring   In  Oregon,  these 
efforts  include  the  iniplt^mentation  of 
conservation  measures  contained  in  the 
Ort>gon  Plan  for  Salmon  and 
Watershtids 

Issue  2:  Status  Assessment  for  the 
Northern  California  Steelhead  E.SU 

Comment  4  Some  commenters 
suggested  that  risk  assessments  were 
made  in  an  arbitrarv  manner  and  that 
NMFS  did  not  rely  on  the  best  availabU? 
science.  .Several  commenters  questioned 
NMFS"  methodology  for  determining 
whether  the  Northern  ( California 
steelhead  ESU  warranted  listing.  In 


some  cases,  such  commenters  also 
expressed  opinions  regarding  whether 
listing  was  warranted. 

Response  Throughout  the  status 
review  for  west  coast  steelhead  and  all 
subsequent  updates,  NMFS  has  solicited 
and  evaluated  the  best  available 
scientific  and  commercial  data  for  the 
species   NMFS  believes  that  these 
reviews,  coupled  with  considerable 
input  from  the  public,  co-managers, 
peer  reviewers,  and  other  species 
experts,  clearly  demonstrate  that  its 
listing  determinations  are  not  arbitrary', 
but  instead  are  based  on  an  open  and 
rigorous  scientific  assessment. 

NMFS  has  identified  a  number  of 
factors  that  should  be  considered  in 
evaluating  the  level  of  risk  faced  by  an 
ESU,  including:  (1)  absolute  numbers  of 
fish  and  their  spatial  and  temporal 
distribution:  (2)  current  abundance  in 
relation  to  historical  abundance  and 
current  carrying  capacity  of  the  habitat: 
(3)  trends  in  abundance:  (4)  natural  and 
human-influenced  factors  that  cause 
variability  in  survival  and  abundance: 
(5)  possible  threats  to  genetic  integrity 
(e.g.,  from  strays  or  outplants  from 
hatchery  programs):  and  (6)  recent 
events  (e.g.,  a  drought  or  changes  in 
harvest  management)  that  have 
predictable  short-term  consequences  for 
abundance  of  the  ESU.  These  factors 
were  considered  by  NMFS  in  the 
original  1996  status  review  and  all 
subsequent  updated  reviews  (NMFS, 
1997a:  NMFS,  2000)  and  served  as  the 
basis  for  agency  determinations 
regarding  the  biological  status  of  the 
Northern  California  steelhead  ESU. 

Issue  3:  Factors  Contributing  to  the 
Decline  of  Northern  (California 
Steelhead  ESU 

(Comment  5.  Some  commenters 
identified  factors  for  decline  that  were 
either  not  identified  in  the  original  or 
updated  status  reviews  or  which  they 
believed  were  not  given  sufficient 
weight  in  the  risk  analysis.  Other 
commenters  contended  that  recent 
declines  in  Northern  (California 
steelhead  abundance  were  related  to 
natural  factors  such  as  predation  and 
changes  in  ocean  productivity 
Furthermore,  these  commenters  contend 
that  NMF.S  did  not  show  how  the 
present  declines  were  significantly 
different  from  natural  variability  in 
abundance,  nor  that  abundances  were 
below  the  current  carrying  capacity  of 
the  marine  environment  and  freshwater 
habitat 

Response:  The  status  review  did  not 
attempt  to  exhaustively  identify  factors 
{()T  decline,  except  insofar  as  they 
contributed  directly  to  the  risk  analysis. 
Nevertheless,  NMFS  agrees  that  a 
multitude  of  factors,  past  and  present. 


have  contributed  to  the  decline  of  west 
coast  steelhead.  Many  of  the  identified 
risk  factors  were  specifically  cited  in 
NMFS'  original  west  coast  steelhead 
status  review  (Busby  et  al..  1996)  and 
subsequent  listing  notices  (61  FR  41541: 
63  FR  13347:  65  FR  6960).  In  addition. 
NMFS  has  prepared  a  report  that 
summarizes  the  factors  leading  to  the 
decline  of  steelhead  on  the  west  coast 
entitled:  "Factors  for  Decline:  A 
supplement  to  the  notice  of 
determination  for  west  coast  steelhead" 
(NMFS,  1996).  This  report  concludes 
that  all  of  the  factors  identified  in 
section  4(a)(1)  of  the  ESA  have  played 
a  role  in  the  decline  of  the  species.  The 
report  identifies  destruction  and 
modification  of  habitat,  overutilization 
for  recreational  purposes,  and  natural 
and  human-made  factors  as  being  the 
primar>'  causes  for  the  decline  of 
steelhead  on  the  west  coast.  NMFS 
recognizes  that  natural  environmental 
fluctuations  have  likely  played  a  role  in 
the  species'  recent  declines  as  well. 
However,  NMFS  believes  other  human- 
induced  impacts  (e.g.,  harvest  in  certain 
fisheries,  artificial  propagation,  and 
widespread  habitat  modification)  have 
played  an  equally  significant  role  in  the 
decline  of  steelhead. 

NMFS'  1996  status  review  briefly 
addressed  the  impact  of  adverse  marine 
conditions  and  climate  change,  but 
concluded  that  there  is  considerable 
uncertainty  regarding  the  role  of  these 
factors  in  steelhead  abundance.  At  this 
time,  we  do  not  know  whether  these 
climate  conditions  represent  a  long-term 
shift  in  conditions  that  will  continue 
into  the  future  or  short-term 
environmental  fluctuations  that  can  be 
expected  to  ^-everse  soon  (NMFS,  1996). 
A  recent  review  by  Hare  et  al.  (1999) 
suggests  that  these  conditions  could  be 
part  of  an  alternating  20-  to  30-year 
regime  pattern.  These  authors 
concluded  that  although  at-risk  salmon 
stocks  may  benefit  from  a  reversal  in  the 
current  climate/ocean  regime,  fisheries 
management  should  continue  to  focus 
on  reducing  impacts  from  harvest  and 
artificial  propagation  and  improving 
freshwater  and  estuarine  habitats. 

NMFS  believes  there  is  ample 
evidence  to  suggest  that  the  elimination 
and  degradation  of  freshwater  habitats 
have  contributed  to  the  decline  of  this 
steelhead  ESU  (NMFS.  1996).  Many  of 
the  identified  risks  and  conclusions 
apply  specifically  to  Northern  California 
steelhead  populations.  Examples  of 
habitat  alterations  affecting  steelhead 
include:  water  withdrawal,  conveyance, 
storage,  and  Hood  control  (resulting  in 
insufficient  flows,  stranding,  juvenile 
entrainment.  and  increased  stream 
temperatures):  and  logging  and 


agriculture  (resulting  in  loss  of  large 
woody  debris,  sedimentation,  loss  of 
riparian  vegetation,  and  habitat 
simplification)  (NMFS,  1996:  Spence  et 
ai,  1996:  Busby  et  al..  1996).  These 
human-induced  impacts  in  freshwater 
ecosystems  have  likely  reduced  the 
species'  resiliency  to  natural  factors  for 
decline  such  as  drought  and  poor  ocean 
conditions.  A  critical  next  step  in 
restoring  listed  steelhead  will  be 
identif\'ing  and  ameliorating  specific 
factors  for  decline  at  both  the  ESU  and 
population  level. 

With  respect  to  predation  impacts  on 
steelhead,  NMFS  has  recently  published 
reports  describing  the  impacts  of 
California  sea  lions  and  Pacific  harbor 
seals  upon  salmonids  and  on  the  coastal 
ecosystems  of  Washington,  Oregon,  and 
California  (NMFS,  1997  and  1999b). 
These  reports  conclude  that  in  certain 
cases  where  pirmiped  populations  co- 
occur  with  depressed  salmonid 
populations,  salmonid  populations  may 
experience  severe  impacts  due  to 
predation.  An  example  of  such  a 
situation  is  at  the  Ballard  Locks, 
Washington,  where  sea  lions  are  known 
to  consume  significant  numbers  of  adult 
winter  steelhead.  These  reports  further 
conclude  that  data  regarding.pinniped 
predation  are  quite  limited  and  that 
substantial  additional  research  is 
needed  to  fully  address  this  issue. 
Existing  information  on  the  seriously 
depressed  status  of  many  salmonid 
stocks  may  be  sufficient  to  warrant 
actions  to  remove  pinnipeds  in  areas  of 
co-occurrence  where  pirmipeds  prey  on 
depressed  salmonid  populations 
(NMFS.  1997  and  1999b). 

Issue  4:  Consideration  of  Existing 
Conservation  Measures 

Comment  6:  Some  commenters 
expressed  concerns  about  NMFS' 
reliance  and  characterization  of  the 
efficacy  of  the  Northwest  Forest  Plan 
(NFP),  citing  significant  differences  in 
management  practices  between  various 
Federal  land  management  agencies. 
Numerous  commenters  noted  that  an 
array  of  state  and  Federal  conservation 
measures  were  underway  for  this  and 
other  species  (particularly  in  northern 
California)  and  asked  that  NMFS  give 
them  more  consideration  in  its  listing 
determination. 

Response:  In  the  listing  proposal, 
NMFS  noted  that  the  NFP  requires 
specific  management  actions  on  Federal 
lands,  including  actions  in  key 
watersheds  in  southern  Oregon  and 
northern  California  that  comply  with 
special  standards  and  guidelines 
designed  to  preserve  their  refugia 
functions  for  at-risk  salmonids  (i.e., 
watershed  analysis  must  be  completed 
prior  to  timber  harvests  and  other 


management  actions,  road  miles  should 
be  reduced,  no  new  roads  can  be  built 
in  roadless  areas,  and  restoration 
activities  are  prioritized).  In  addition, 
the  most  significant  element  of  the  NFP 
for  anadromous  nsh  is  its  Aquatic 
Conservation  Strategy  (ACS),  a  regional- 
scale  aquatic  ecosystem  conservation 
strategy  that  includes:  (l)  special  land 
allocations  (such  as  key  watersheds, 
riparian  reserves,  and  late-successional 
reserves)  to  provide  aquatic  habitat 
refugia:  (2)  special  requirements  for 
project  planning  and  design  in  the  form 
of  standards  and  guidelines:  and  (3)  new 
watershed  analysis,  watershed 
restoration,  and  monitoring  processes. 
These  ACS  components  collectively 
ensure  that  Federal  land  management 
actions  achieve  a  set  of  nine  ACS 
objectives  that  strive  to  maintain  and 
restore  ecosystem  health  at  watershed 
and  landscape  scales,  to  protect  habitat 
for  fish  and  other  riparian-dependent 
species  and  to  restore  currently 
degraded  habitats.  NMFS  will  continue 
to  support  the  NFP  strategy  and  address 
Federal  land  management  issues  via 
ESA  section  7  consultations. 

Additional  consideration  was  given  to 
various  conservation  efforts  in 
California  that  have  been  implemented 
or  are  expected  to  be  initiated.  See 
'Efforts  Being  Made  to  Protect  West 
Coast  steelhead"  later  in  this  document. 

Comment  7:  Several  commenters 
expressed  their  belief  that  current 
California  Forest  Practice  Rules  (FPR's) 
were  adequate  to  protect  the  Northern 
California  steelhead  ESU.  Several 
comments  expressed  concern  that 
NMFS  did  not  adequately  review  and 
consider  the  interim  FPR  changes 
adopted  by  the  California  Board  of 
Forestry  (BOF)  for  anadromous 
salmonids  in  March  2000. 

Response:  NMFS  disagrees  with  the 
assertion  that  the  state's  FPRs  as 
currently  implemented  are  adequate  to 
protect  anadromous  salmonids  in 
California.  NMFS  has  reviewed  the  State 
FPRs,  including  those  interim  changes 
recently  adopted  by  the  Board  of  Forestv- 
and  concludes  that  they  do  not 
adequately  protect  anadromous 
salmonids,  including  steelhead,  or 
provide  for  properly  functioning  habitat 
conditions.  In  fact,  the  deleterious 
impacts  of  timber  harvest  and  other 
activities  have  resulted  in  recent  listings 
by  the  Environmental  Protection  Agency 
of  many  north  coast  California  streams 
as  sediment  and/or  temperature 
impaired  under  Section  303(d)  of  the 
Clean  Water  Act. 

NMFS'  March  19,  1998  (63  FR  13347), 
decision  not  to  list  the  Northern 
California  steelhead  ESU  was  based 
largely  on  a  determination  that 


sufficient  Federal  and  state  consenation 
measures  were  in  place  to  reduce  threats 
to  the  ESU  such  that  the  proposed 
threatened  listing  was  unnecessary'.  The 
Federal  and  state  conservation  measures 
upon  which  NMFS  based  this 
determination  included  the 
implementation  of  a  March  11.  1998, 
Memorandum  of  Agreement  (MOA) 
between  NMFS  and  the  State  of 
California  (NMFS/California  MOA. 
1998),  with  particular  importance  given 
to  implementation  of  those  provisions 
in  the  MOA  which  were  intended  to 
improve  non-Federal  forest  land 
protections  in  the  ESU.  At  the  time  of 
NMFS"  decision  not  to  list  the  Northern 
California  ESU  in  1998,  NMFS 
considered  the  protection  and 
restoration  of  freshwater  spawning, 
rearing,  and  migrator\'  habitat  on  non- 
Federal  lands  to  be  essential  for  the 
long-term  survival  and  recovery-  of  this 
ESU  because  non-Federal  lands 
represented  such  a  large  portion  (81 
percent)  of  the  available  habitat  (63  FR 
13347,  March  19,  1998:  65  FR  6960, 
February'  11,  2000).  Because  of  NMFS' 
concerns  regarding  the  preponderance 
of  private  timber  lands  and  timber 
harvest  in  the  northern  California  ESU. 
the  NMFS/California  MOA  contained 
several  provisions  calling  for  the  review 
and  revision  of  California's  FPRs.  and  a 
review  of  their  implementation  and 
enforcement  by  January-  1.  2000.  NMFS 
considered  full  implementation  of  these 
critical  provisions  within  the  specified 
time  frame  to  be  essential  for  achieving 
properly  functioning  habitat  conditions 
for  steelhead  in  this  ESU.  In  accordance 
with  the  NMFS/California  MOA.  a 
scientific  review  panel  was  established 
by  the  state  to  review  the  California 
FPRs.  including  their  implementation 
and  enforcement.  The  scientific  review 
panel  completed  its  review  and 
provided  the  state's  Board  of  Forestry* 
with  its  findings  and  recommendations 
in  June  1999.  In  its  findings,  the  review- 
panel  concluded  that  California's  FPRs. 
including  their  implementation  through 
the  existing  timber  harvest  plan  process, 
do  not  ensure  protection  of  anadromous 
salmonid  habitat  and  populations.  To 
address  these  shortcomings,  and  as 
specified  in  the  NMFS/California  MOA. 
the  California  Resources  Agency  and 
CalEPA  jointly  presented  the  Board  of 
Forestry'  with  a  proposed  rule  change 
package  in  July  1999.  Following  several 
months  of  public  review-,  the  Board  of 
Forestry  took  no  action  on  the  package 
in  October  1999.  thereby  precluding  any 
possibility  of  implementing 
improvements  in  California's  FPRs  by 
January  1.  2000.  as  the  State  committed 
to  do  in  the  NMFS/California  MOA. 
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The  ('alifomid  .State  l.^mslature. 
puni.sant  to  Senatt-  Hill  HI!  1 ,  j^avt*  special 
aiifhoritv  to  BOF  to  adopt  ri»?w  rules 
twic:«i  (^urin^  the  vnar  2()()()  for  th« 
specific  purpose  of  revisuig  the  .State's 
FPRs  to  meet  ESA  recjuirements  for 
salmonids.  Followinj^  its  decision  to 
take  no  action  in  ()<  tober  1949.  B(1F 
continued  working  on  revisions  to  the 
state's  FPRs  through  March  2[)()() 
During  this  period,  N'MF.S  and  other 
groups  strongly  urged  BOF  to  adopt  the 
entire  FPR  package  as  a  nwjessary  first 
step  for  protwrfing  anadromous 
salmonid  habitat  On  March  14.  2000. 
(the  deadline  for  the  Board  of  Forestrv 
to  exercise  its  authority  under  .SB  ttl!l). 
the  Board  only  adopted  a  subset  of  rule 
changes  from  the  package  These  rule 
changes  only  apply  to  those  harvest 
plans  approved  betwe«'n  |uly  1.  2000, 
and  December  31.  2000  NMF.S  has 
reviewed  these  recently  adopted  rule 
changes  and  has  determined  that  they 
are  inadequate  to  protect  anadromous 
salmunids  or  provide  for  properly 
functioning  habitat  conditions  This 
position  is  supported  by  the  scientific 
review  panel  report  of  June  1999.  For  a 
more  detailed  discussion  on  the 
adequacy  of  California's  FPRs,  including 
the  recently  proposed  interim  FPRs 
changes,  see  "Inadequacy  of  Existing 
Regulatory  Mechanisms.  Land 
Management  "  later  in  this  document 

Comment  8.  Several  ciimmenters 
argued  that  NMF.S  had  not  considered 
existing  conservation  programs 
designed  to  enhance  steelhead  stocks 
within  the  northern  (California  ESU 

Response  NMFS  has  reviewed 
existing  conservation  efforts  relevant  to 
the  Northern  California  steelhead  ESU 
and  concludes  that  existing 
conservation  efforts  in  these  areas  are 
not  sufficient  to  preclude  listing  of  the 
ESU  at  this  time  Several  of  the  plans 
addressed  in  comments  show  promise 
for  ameliorating  the  risks  facing 
steelhead.  However,  in  most  cases. 
measures  described  in  (  omments  have 
not  been  implemented  or  ar»'  in  their 
early  stages  of  implementation  and  have 
not  yet  demonstrated  suce  ess  Some  of 
these  measures  are  also  geographi<;allv 
limited  to  individual  river  basins  or 
political  subdivisions,  thereby 
improving  conditions  for  only  a  small 
p«)rtion  of  the  entire  E.SU 

While  existing  conservation  plans  are 
unable  to  preclude  the  need  for  listing 
at  this  time,  they  are  nevertheless 
valuable  for  improving  watershed  health 
Aiui  restoring  fishery  resources   In  thosj- 
cases  where  well-developed,  reliable 
conservation  plans  exist.  NMFS  may 
choose  to  incorpor.ite  them  into  the 
recovery  planning  process.  In  the  case  of 
threatened  species,  NMFS  also  has 


flexibility  under  ESA  section  4(d)  to 
tailor  section  9  take  regulations  ba.sed 
on  the  contents  of  available 
(  onservatiim  measures  NMFS  fullv 
intends  to  rw:ognize  local  conservation 
efforts  to  the  fullest  extent  possible 

Issue  5:  Sftwlhead  Biology  and 
Ecology 

(Comment  ft  Some  commenters 
believe  that  resident  rainbow  trout 
should  be  included  in  the  Northern 
f  California  steelhead  ESU  if  it  is  listed. 
.Several  commenters  also  stated  that 
NMF.S  should  address  how  the  presence 
of  rainbow  trout  populations  may 
ameliorate  risks  facing  anadromous 
populations  within  listed  ESUs 

Hfsponsf.  In  its  August  9,  1996. 
listing  proposal.  NMFS  stated  that  based 
on  available  genetic  information,  it  was 
the  consensus  of  NMFS  scientists,  as 
well  as  regional  fishery  biologists,  that 
resident  fish  should  generally  be 
considered  part  of  the  steelhead  ESUs. 
but  also  concluded  that  available  data 
were  inconclusive  regarding  the 
relationship  of  resident  rainbow  trout 
and  steelhead  NMFS  requested 
additional  data  in  the  proposed  rule  to 
clarify  this  relationship  and  determine  if 
resident  rainbow  trout  should  be 
included  in  listed  steelhead  ESUs. 

In  response  to  this  request  for 
additional  information,  many  groups 
and  individuals  expressed  opinions 
regarding  this  issue.  In  most  cases  these 
opinions  were  not  supported  by  new 
information  that  resolves  existing 
uncertainty  Two  state  fishery 
management  agencies  (CDFG  and 
WDFW)  and  one  peer  reviewer  provided 
comments  and  information  supporting 
the  inclusion  of  resident  rainbow  trout 
in  listed  steelhead  ESUs  In  general, 
those  parties  al.so  felt  that  rainbow  trout 
may  serve  as  an  important  reservoir  of 
genetK  material  for  at-risk  steelhead 
stocks. 

While  conclusive  evidence  does  not 
yet  exist  regarding  the  relationship  of 
resident  and  anadromous  O  mvkiss. 
NMF.S  believes  available  evidence 
suggests  that  resident  rainbow  trout 
should  be  included  in  listed  steelhead 
ESUs  in  certain  cases.  Such  cases 
in(  lude  (1)  where  resident  O  mvkiss 
have  the  opportunity  to  interbreed  with 
anadromous  fish  below  natural  or  man- 
made  barriers;  or  (2)  where  resident  fish 
of  native  lineage  once  had  the  ability  to 
interbreed  with  anadromous  fish  but  no 
longer  do  because  they  are  currently 
above  human-made  barriers,  and  they 
are  considered  essential  for  recovery  of 
the  E.SU   Ri'sident  fish  above  long- 
standing natural  barriers,  and  those  that 
an>  derived  from  the  introduction  of 
non-native  rainbow  trout,  would  not  be 
considered  part  of  any  ESU. 


NMFS  believes  resident  fish  can  help 
buffer  extinction  risks  to  an  anadromous 
population  by  mitigating  depensatory 
effects  in  spawning  populations,  by 
providing  offspring  that  migrate  to  the 
ocean  and  enter  the  breeding  population 
of  steelhead.  and  by  providing  a 

"reserve  "  gene  pool  in  freshwater  that 
may  persist  through  times  of 
unfavorable  conditions  for  anadromous 
fish.  In  spite  of  these  potential  benefits, 
presence  of  resident  populations  is  not 
a  substitute  for  conservation  of 
anadromous  populations.  A  particular 
concern  is  isolation  of  resident 
populations  by  human-caused  barriers 
to  migration.  This  interrupts  normal 
population  dynamics  and  population 
genetic  processes  and  can  lead  to  loss  of 
a  genetically  based  trait  (anadromy)  As 
discussed  in  NMFS'  "species 
identification  "  paper  (Waples.  1991). 
the  potential  loss  of  anadromy  in 
distinct  population  segments  may  in 
and  of  itself  warrant  listing  the  species 
as  a  whole. 

FWS  and  NMFS  adopted  a  joint 
policy  to  clarify  their  interpretation  of 
the  phrase  "distinct  population  segment 
(DPS)  of  any  species  of  vertebrate  fish  or 
wildlife  "  for  the  purposes  of  listing, 
delisting,  and  reclassifying  species 
under  the  ESA  (61  PR  4722).  DPSs  are 
"species  "  pursuant  to  section  3(15)  of 
the  ESA.  Previously,  NMFS  had 
developed  a  policy  for  stocks  of  Pacific 
salmon  where  an  ESU  of  a  biological 
species  is  considered  "distinct"  (and 
hence  a  species)  if  (1)  it  is  substantially 
reproductively  isolated  from  other 
conspecific  population  units,  and  (2)  it 
represents  an  important  component  in 
the  evolutionary  legacy  of  the  species 
(November  20,  1991.  56  FR  58612). 
NMFS  believes  available  data  suggest 
that  resident  rainbow  trout  are  in  many 
cases  part  of  steelhead  ESUs.  However, 
the  FWS,  which  has  ESA  authority  for 
resident  fish,  maintains  that  behavioral 
forms  can  be  regarded  as  separate  DPSs 
and  that  absent  evidence  suggesting 
resident  rainbow  trout  need  ESA 
protection,  the  FWS  concludes  that  only 
the  anadromous  forms  of  each  ESU 
should  be  listed  under  the  ESA  (DOI. 
1997,  FWS,  1997) 

Comment  10:  Commenters  and  some 
peer  reviewers  questioned  NMFS' 
inclusion  of  both  summer-  and  winter- 
run  steelhead  in  the  same  ESU.  These 
commenters  suggested  that  summer- 
and  winter-run  steelhead  be  segregated 
into  individual  ESUs  based  op  life 
history  differences. 

Response:  While  NMFS  considers 
both  life  history  forms  (summer-  and 
winter-run  steelhead)  to  be  important 
components  of  diversity  within  the 
species,  new  genetic  data  reinforce 


previous  conclusions  that,  within  a 
geographic  area,  summer-  and  winter- 
run  steelhead  typically  are  more 
genetically  similar  to  one  another  than 
either  is  to  populations  with  similar  run 
timing  in  different  geographic  areas. 
This  indicates  that  an  ESU  that  included 
summer-run  populations  from  different 
geographic  areas  but  excluded  winter- 
run  populations  (or  vice-versa)  would 
be  an  inappropriate  unit.  The  only 
biologically  meaningful  way  to  have 
summer-  and  winter-run  steelhead 
populations  in  separate  ESUs  would  be 
to  have  a  very  large  number  of  ESUs, 
most  consisting  of  just  one  or  a  very  few 
populations.  This  would  be  inconsistent 
with  the  approach  NMFS  has  taken  in 
defining  ESUs  in  other  anadromous 
Pacific  salmonids.  Taking  these  factors 
into  consideration,  NMFS  concludes 
that  summer-  and  winter-run  steelhead 
should  be  considered  part  of  the  same 
ESU  in  geographic  areas  where  they  co- 
occur. 

Issue  6:  Consideration  of  ESA  Section 
4(d)  Regulation  for  Recreational  Angling 

Comment  11:  Numerous  commenters 
requested  that  if  NMFS  lists  the 
Northern  California  steelhead  ESU  as  a 
threatened  species  the  agency 
promulgate  an  ESA  4(d)  rule  that 
provides  for  recreational  angling 
opportunities  similar  to  what  is 
contained  in  the  ESA  4(d)  rule  NMFS 
recently  proposed  for  other  threatened 
steelhead  ESUs  in  California  (64  FR 
73479:  December  30,  1999). 

Response:  The  steelhead  ESA  4(d) 
rule  that  NMFS  proposed  on  December 
30.  1999,  contains  a  limitation  on  the 
application  of  the  section  9  take 
prohibitions  that  would  allow 
recreational  angling  for  steelhead  listed 
as  threatened  to  continue  under  certain 
conditions,  provided  that  the  State  of 
California  prepares  a  Fishery 
Management  and  Evaluation  Plan 
(FMEP)  meeting  certain  criteria  and  that 
NMFS  approves  it.  Because  the  pending 
steelhead  4(d)  rule  will  be  finalized  by 
lune  19,  2000,  NMFS  expects  to  begin 
working  soon  with  the  State  of 
California  and  DFG  in  preparing  one  or 
more  FMEPs  so  that  recreational  angling 
can  continue  where  it  is  consistent  with 
the  conservation  of  steelhead  listed  as 
threatened.  It  is  NMFS'  intent  to 
promulgate  an  ESA  4(d)  rule  for  the 
Northern  California  steelhead  ESU 
which  is  consistent  with  the  4(d)  rule 
that  will  be  published  on  June  19,  2000 
so  that  recreational  angling  which  meets 
appropriate  conservation  criteria  can 
continue. 


Northern  California  Steelhead  ESU 
Determination 

The  Northern  California  steelhead 
ESU  has  been  described  in  previous 
Federal  Register  documents  {61  FR 
41541,  August  9,  1996;  62  FR  43937, 
August  18.  1997;  63  FR  13347,  March 
19.  1998:  65  FR  6960.  February  11, 
2000)  based  on  analyses  conducted  by 
NMFS  and  summarized  in  the  following 
documents:  "Status  Review  for  West 
Coast  Steelhead  from  Washington. 
Idaho.  Oregon,  and  California"  (Busby 
et  al..  1996);  and  "Status  Review  Update 
for  West  Coast  Steelhead  from 
Washington.  Idaho,  Oregon,  and 
California"  (NMFS,  1997a).  The 
relationship  between  hatchery  steelhead 
populations  and  naturally  spawned 
steelhead  within  this  ESU  was  also 
assessed  in:  "Status  Review  Update  for 
Deferred  ESUs  of  West  Coast  Steelhead: 
Hatchery  Populations"  (NMFS,  1998a). 
Copies  of  these  NMFS  documents  are 
available  upon  request  (see  ADDRESSES). 
NMFS  received  no  new  scientific  or 
commercial  information  as  a  result  of 
the  February  11,  2000,  proposal  to  list 
this  ESU,  which  indicates  that  a  change 
in  the  Northern  California  ESU  is 
warranted. 

The  ESU  occupies  river  basins  from 
Redwood  Creek  in  Humboldt  County. 
CA,  to  the  Gualala  River,  inclusive,  in 
Mendocino  County,  CA.  Dominant 
vegetation  along  the  coast  is  the 
redwood  forest,  whereas  some  interior 
basins,  much  drier  than  surrounding 
areas,  are  characterized  by  many 
endemic  species.  This  area  includes  the 
extreme  southern  end  of  the  contiguous 
portion  of  the  Coast  Range  Ecoregion 
(Omernick,  1987).  Elevated  sfream 
temperatures  are  a  factor  in  some  of  the 
larger  river  basins  (greater  than  20''C). 
but  not  to  the  extent  that  they  are  in 
river  basins  further  south.  Precipitation 
is  generally  higher  in  this  geographic 
area  than  in  regions  to  the  south, 
averaging  100-200  cm  of  rainfall 
annually  (Donley  et  al..  1979).  With  the 
exception  of  such  major  river  basins  as 
the  Eel.  most  rivers  in  this  region  have 
peak  flows  of  short  duration.  Strong  and 
consistent  coastal  upwelling  begins  at 
about  Cape  Blanco  and  continues  south 
into  central  California,  resulting  in  a 
relatively  productive  nearshore  marine 
envirorunent. 

The  northern  California  ESU  includes 
both  winter  and  summer  steelhead, 
including  what  is  presently  considered 
to  be  the  southenmiost  population  of 
summer  steelhead,  in  the  Middle  Fork 
Eel  River.  Half-pounder  juveniles  also 
occur  in  this  geographic  area, 
specifically  in  the  Mad  and  Eel  Rivers. 
Snvder  (1925)  first  described  the  half- 


pounder  from  the  Eel  River:  however. 
Cramer  et  al.  (1995)  suggested  that 
adults  with  the  half-pounder  juvenile 
life  history  may  not  spawn  south  of  the 
Klamath  River  Basin.  As  with  the  Rogue 
and  Klamath  Rivers  which  are  located 
in  the  Klamath  Mountains  Province 
ESU.  some  of  the  larger  rivers  in  this 
ESU  have  migrating  steelhead  year- 
round,  and  seasonal  runs  have  been 
named.  River  entry  ranges  from  August 
through  June  and  spawning  from 
December  through  April,  with  peak 
spawning  in  January  in  the  larger  basins 
and  late  February  and  March  in  the 
smaller  coastal  basins. 

Based  on  the  review  of  steelhead 
hatcherv  programs  in  this  ESU  (NMFS, 
1998a),  NMFS"  steelhead  BRT 
concluded  that  the  following  steelhead 
hatchery  stocks  are  part  of  this  ESU 
because  they  were  established  from 
indigenous  natural  populations  and 
there  is  limited  impact  from  the 
inclusion  of  out-of-basin  fish  in  the 
broodstock:  Van  .\rsdale  Fisheries 
Station  stock  (Eel  River),  the  Yager 
Creek  stock  (Eel  River  tributary).  Ten 
Mile  River  stock,  and  North  Fork 
Gualala  River  stock.  The  BRT  concluded 
that  the  Mad  River  hatchery  summer 
steelhead  stock  is  not  part  of  the  ESU 
based  on  its  origin  from  out-of-basin 
steelhead  populations  combined  with 
the  mixing  of  Eel  River  summer 
steelhead  in  the  broodstock.  Rearing  of 
this  stock  was  terminated  at  the  Mad 
River  hatchery  in  1996.  The  maiority  of 
the  BRT  concluded  that  the  Mad  River 
hatchery  winter  steelhead  stock  is  not 
part  of  this  ESU  although  a  minority  of 
the  BRT  was  uncertain  regarding  its 
relationship  to  the  naturally  spawning 
population.  This  stock  was  founded 
from  South  Fork  Eel  River  steelhead 
(within  the  ESU,  but  out  of  the  Mad 
River  basin)  and  some  local  Mad  River 
steelhead. 

Status  of  Northern  California  Steelhead 
ESU 

Section  3  of  the  ESA  defines  the  term 
"endangered  species"  as  "any  species 
which  is  in  danger  of  extinction 
throughout  all  or  a  significant  portion  of 
its  range.  "  The  term  "threatened 
species"  is  defined  as  "any  species 
which  is  likely  to  become  an 
endangered  species  within  the 
foreseeable  future  throughout  all  or  a 
significant  portion  of  its  range.  In  its 
previous  status  reviews  for  west  coast 
salmon  and  steelhead,  NMFS  has 
identified  a  number  of  factors  that 
should  be  considered  in  evaluating  the 
level  of  risk  faced  by  an  ESU.  including: 
(1)  absolute  numbers  of  fish  and  their 
spatial  and  temporal  distribution;  (2) 
current  abundance  in  relation  to 
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histnni.al  ab)iin(liiii(  ••  ami  (  iirrciit 
carrying  capacitv  of  the  habitat.  (.)) 
fronds  in  ahundaiic*^  (4)  natural  and 
human-infliit'ni  t'd  fa(  tnrs  that  cause 
variahilitv  in  sur%iv.ii  and  abundance; 
(5)  pos.siblf  thrt-ats  to  m-nctu  intei^ritv 
(f.^..  frnni  strays  or  outplants  from 
hatchery  programs);  and  (»>)  recent 
events  (c  r  .  a  drought  or  changes  in 
harvest  nian.igeinent)  th.it  h.tve 
predictable  shortterni  c:(insequences  for 
abunddn(  e  of  the  KSl  I 

Based  on  these  factors  and  the  best 
available  scienfifii  information.  NMFS' 
BKT  first  reviewed  the  status  of  the 
northern  (ialifornia  KSl'  in  its  original 
coast -wide  status  re\  lew  for  steel  head 
(Busby  ef  al..  1996).  The  BRT  concluded 
that  the  northern  California  stcelhead 
K.Sl '  was  likelv  to  become  endangert^d 
in  the  foreseeable  future   I'opul<iti(in 
abundaiK  e  was  determined  to  be  very 
low  relative  to  historical  estimates 
(I'MO's  d,im  (  ounts).  and  recent  trends 
were  downward  in  most  stoi  ks  for 
whu  h  data  were    The  MKT  expressed 
particular  concern  regarding 
sedimentation  resulting  in  part  from 
poor  land  man.igement  prac  tices  and 
channel  restructuring  due  to  floods  The 
abundaiK  e  of  the  [iikeminnow  as  a 
predator  in  the  Kel  River  was  also 
identified  as  a  significant  concern    For 
the  Mad  Kiver,  in  [).irti(  ular.  the  HRT 
was  concerned  about  the  influeiK  »•  of 
hatchery  sto<  ks  both  in  terms  of  genetic 
introgression  .ind  the  potential  for 
ecological  interactions  betwe«»n 
inlroduc  ed  stoc  ks  Mid  native  stoc;ks 

The  status  of  the  northern  (California 
K.Sl'  was  reassessed  by  NMP'.S'  BRT  in 
an  updated  status  review  following  the 
h-month  period  of  deferral  bec.uise  of 
scientific   disagreements  (NMF.S.  mM7a) 
Based  on  this  updated  status  review, 
NMF.S'  FiRT  one  e  again  cone  luded  that 
northern  Californi.i  steelhead  FSl '  was 
likelv  to  beccinie  end.uigered  in  the 
foreseeable  future    The  BRT  rejiorted 
that  there  imis  verv  htiutrd  ahundum  <• 
(iiitn  iivdiliililr  lor  this  FSl '.  fhirtii  iiliirlv 
ti>r  ivintrr-run  sfee/Ziecic/  The  most 
c  omplete  data  set  a\ail.ible  in  this  KSl' 
is  a  time  series  ot  winter  steelhead  dam 
counts  on  the  Fed  River  at  (lape  Horn 
Dam  The  updated  ,ibundanc:e  dal.i 
(through  l')97|  showed  inoderateK 
dec  lining  long-term  <ind  short-term 
trends  in  abundanc  e.  and  the  v.ist 
maioritv  of  these  fish  wen?  believcHl  to 
be  of  hate  herv  origin  These  d.ita  show 
a  strong  dec  line  in  .ibund.mc  e  prior  to 
1970,  but  no  signific  ant  trend  thereafter 
.\dditional  winter  st(>elhead  data  are 
available  for  Sweas\  Dam  on  the  Mad 
River  which  show  a  signific  .int  dec  line, 
but  that  data  set  ends  in  19t)  r  For  the 
sc'ven  populations  where  rec  ent  trend 
data  were  <ivailable.  the  only  runs 


showing  recent  increases  in  abundance 
in  the  ESI'  uere  the  relatively  small 
populations  of  summer  steelhead  in  the 
Mad  River  which  has  had  high  hatchery 
production,  ancf  winter  stc^elhead  in 
Prairic'  Creek  where  the  increase  may  be 
due  to  increased  monitoring  or 
mitigation  efforts. 

As  in  its  original  assessment,  the  BRT 
continued  to  be  concerned  about  the 
risks  associated  with  interactions 
fM'twtHm  naturally  spawning 
populdticms  and  hatchery*  steelhead  in 
this  ESI'  Of  particular  concern  to  tht" 
BRT  was  the  potentially  deleterious 
impac:t  to  wild  steelhead  from  past 
hatc;htTy  prac:tic:es  at  the  Mad  River 
hatchen.'.  primarily  from  transfers  of 
non-indigenous  Mad  River  hatcherv'  fish 
to  other  streams  in  the  ESL'  and  the 
[iroduction  of  non-indigenous  summer 
steelhead  These  potentially  deleterious 
hatchery  practices  for  summer  steelhead 
ended  in  199H 

Habitat  degradation  and  other  factors 
wc»re  also  of  c:oncern  to  the  BRT  in  its 
reassessment  of  the  long-term  risks  to 
this  ESU  Specific  factors  which  the 
BKT  identified  inc  luded  dams  on  the 
upper  Eel  anci  Maci  Rivers,  the  likely 
existenc f  of  minor  blockages  throughout 
the  ESI',  c  ontinuing  impacts  of 
catastrophic   Hooding  on  the  19HOs.  and 
reduc  tions  in  riparian  and  instream 
habitat  and  incrcMsed  sedimentation 
from  timber  har\'est  activities  The  BRT 
also  cited  poacihing  of  summer  steelhead 
and  predation  bv  pikeminnow  in  the  Eel 
River  as  factors  for  concern   NMFS' 
supplemental  review  of  factors  affecting 
west  coast  steelhead  also  identified 
water  diversion  and  extracticm. 
agriculture,  and  mining  as  factors 
affiH:ting  habitat  conditions  for 
steelhciad  in  this  ESI'  (NMFS.  1996). 

In  conjunction  with  NMFS' 
reconsideration  of  the  Northern 
(ahfornia  stc-elhead  ESI/,  the  BRT 
providcni  a  status  review  update  for  this 
ESI    llanuarv  2000  Memorandum  from 
Pete  Adams.  Southwest  Fisheries 
Sc  ienc c  Center  (SWFSCl  to  Rodney  R. 
Mc  Innis.  Regional  .-Xdministrator.  iSWR 
(NMFS.  2000)1    Based  on  a  review  of 
updatc'd  abundance  and  trend 
information  that  was  available  for  this 
ESI '.  the  SWF.SC  concluded  that  the 
current  status  of  the  ESI '  has  not 
changed  signifu  antlv  since  it  was  last 
evaluated  by  NMFS'  BRT  in  December 
1997  (NMFS,  1997a)  The  Eel  River 
winter  and  summer  stc»elhead 
populations.  whic::h  represent  the  best 
available  data  set  for  this  ESI',  are  still 
severely  reduced  from  pr(>-1960's 
ie\  c'ls   I  pdated  dbundanc:e  and  trend 
data  show  small  increases  for  winter 
and  summer  steelhead  in  the  Eel  River, 
but  current  abundance  is  still  well 


below  (estimates  in  the  1980s,  and  even 
further  reduced  from  levels  in  the 
1 960s.  Redwood  Creek  summer 
steelhead  abundance  remains  very  low. 
There  are  no  new  data  suggesting 
substantial  increases  or  decreases  in 
populations  since  the  last  updated 
status  review  was  completed.  NMFS 
received  no  new  scientific  or 
commercial  data  or  information  as  a 
result  of  the  February  11.  2000.  listing 
proposal  which  changes  the  conclusions 
reached  by  the  SWFSC. 

Summary  of  Factors  Affecting  the 
Species 

Section  4(a)(1)  of  the  ESA  and  NMFS' 
implementing  regulations  (50  CFR  part 
424)  set  forth  procedures  for  listing 
species.  The  Secrefar\'  of  Commerce 
(Sc»cretary)  must  determine,  through  the 
regulator)  process,  if  a  species  is 
endangered  or  threatened  based  upon 
any  one  or  a  combination  of  the 
following  factors:  (1)  The  present  or 
threatened  destruction,  modification,  or 
curtailment  of  its  habitat  or  range:  (2) 
overutilization  for  commercial, 
recreational,  scientific,  or  education 
purposes;  (.3)  disease  or  predation;  (4) 
inadequacy  of  existing  regulatory 
mechanisms;  or  (5)  other  natural  or 
human-made  factors  affecting  its 
continued  existence. 

NMFS  has  prepared  a  report  that 
summarizes  the  factors  leading  to  the 
decline  of  steelhead  on  the  west  coast 
entitled;  "Factors  for  Decline:  A 
supplement  to  the  notice  of 
determination  for  west  coast  steelhead" 
(NMFS.  1996).  This  report,  available 
upon  request  (see  ADDRESSES). 
t:oncludes  that  all  of  the  factors 
identified  in  section  4(a)(1)  of  the  ESA 
have  played  a  role  in  the  decline  of  the 
species.  The  report  identifies 
destruction  ancl  modification  of  habitat, 
overutilization  for  recreational 
purposes,  and  natural  and  human-made 
factors  as  being  the  primary-  causes  for 
the  decline  of  steelhead  on  the  west 
coast.  NMFS  (1996)  identified  several 
factors  that  were  considered  to  have 
contributed  to  its  decline  of  the 
northern  California  steelhead  ESU 
including:  impacts  from  historic 
flooding  (principally  in  1955  and  1964). 
predation,  water  diversions  and 
extraction,  minor  habitat  blockages, 
poaching,  timber  harvest,  agriculture, 
and  mining.  NMFS'  steelhead  BRT  also 
identified  the  potentially  adverse 
impacts  of  the  release  of  non- 
indigenous,  hatchery-produced 
steelhead  in  this  ESI'  as  an  important 
factor,  and  expressed  concerns 
regarding  the  lack  of  reliable  abundance 
and  trend  data  for  assessing  the  status 
of  steelhead  in  this  ESU  (NMFS.  1997a). 
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Finally,  NMFS  was  also  concerned 
about  the  impacts  of  recreational 
angling  because  of  the  depressed  status 
of  steelhead  populations  and  the 
uncertainty  regarding  the  status  of  this 
ESU  (March  11,  1998,  Memorandum 
from  William  Hogarth  to  Holland 
Schmitten  (NMFS,  1998e)).  The 
following  discussion  briefly  summarizes 
findings  regarding  factors  for  decline 
across  the  range  of  west  coast  steelhead. 
including  the  northern  California  ESU. 

The  Present  or  Threatened  Destruction, 
Modification  or  Curtailment  of 
Steelhead  Habitat  or  Range 

Steelhead  on  the  west  coast  of  the 
United  States  have  experienced  declines 
in  abundance  in  the  past  several 
decades  as  a  result  of  natural  and 
human  factors.  Forestry,  agriculture, 
mining,  and  urbanization  have 
degraded,  simplified,  and  fragmented 
habitat.  Water  diversions  for  agriculture, 
flood  control,  domestic,  and 
hydropower  purposes  have  greatly 
reduced  or  eliminated  historically 
accessible  habitat.  Among  other  factors, 
NMFS  (1996)  specifically  identified 
timber  harvest,  agriculture,  mining, 
habitat  blockages,  and  water  diversions 
as  important  factors  for  the  decline  of 
steelhead  in  the  northern  California 
ESU.  NMFS  (1998a)  discussed  these 
factors  in  more  detail.  Studies  estimate 
that  during  the  last  200  years,  the  lower 
48  states  have  lost  approximately  53 
percent  of  all  wetlands  and  the  majority 
of  the  rest  are  severely  degraded  (Dahl, 
1990;  Tiner,  1991).  Washington  and 
Oregon's  wetlands  are  estimated  to  have 
diminished  by  one-third,  while 
California  has  experienced  a  91  percent 
loss  of  its  wetland  habitat  (Dahl,  1990; 
Jensen  et  al..  1990;  Barbour  et  a/.,  1991; 
Reynolds  et  al.,  1993).  Loss  of  habitat 
complexity  has  also  contributed  to  the 
decline  of  steelhead.  For  example,  in 
national  forests  in  Washington,  there 
has  been  a  58  percent  reduction  in  large, 
deep  pools  due  to  sedimentation  and 
loss  of  pool-forming  structures  such  as 
boulders  and  large  woodv  debris 
(FEMAT,  1993).  Similarly,  in  Oregon, 
the  abundance  of  large,  deep  pools  on 
private  coastal  lands  has  decreased  bv 
as  much  as  80  percent  (FEMAT,  1993). 
Sedimentation  from  land  use  activities 
is  recognized  as  a  primary  cause  of 
habitat  degradation  in  the  range  of  west 
coast  steelhead. 

Ch'erutilization  for  Commercial, 
Recreational,  Scientific,  or  Education 
Purposes 

Steelhead  are  not  generally  targeted  in 
commercial  fisheries.  High  seas  driftnet 
fisheries  in  the  past  may  have 
contributed  slightly  to  a  decline  of  this 


species  in  local  areas,  but  could  not  be 
solely  responsible  for  the  large  declines 
in  abundance  observed  along  most  of 
the  Pacific  coast  over  the  past  several 
decades  (NMFS,  1996). 

Steelhead  support  an  important 
recreational  fishery  throughout  most  of 
their  range.  During  periods  of  decreased 
habitat  availability  (e.g.,  drought 
conditions  or  summer  low  flows  when 
fish  are  concentrated),  the  impacts  of 
recreational  fishing  on  native 
anadromous  stocks  may  be  heightened. 

Although  harvest  of  steelhead  in  the 
Northern  California  ESU  was  not 
originally  identified  as  a  major  factor  for 
decline  (NMFS.  1996),  NMFS  is 
concerned  about  the  impacts  of 
recreational  angling  given  currently 
depressed  steelhead  population  levels 
and  the  lack  of  reliable  abundance  and 
trend  data  for  accurately  assessing  the 
status  of  individual  populations  and  the 
ESU  as  a  whole.  Because  of  NMFS" 
concerns  about  recreational  angling 
impacts  to  naturally  reproduced 
steelhead  populations  in  coastal 
watersheds  in  California  north  of  the 
Russian  River,  the  California 
Department  of  Fish  and  Game  (DFG) 
proposed  and  the  California  Fish  and 
Game  Commission  adopted  new 
steelhead  angling  regulations  in  1998  for 
all  watersheds  in  the  northern  California 
ESU.  These  new  regulations  prohibit 
retention  of  natiu-ally  spawned  adult 
steelhead;  eliminate  fishing  for  juvenile 
steelhead  in  tributary  streams:  minimize 
impacts  on  juvenile  steelhead  in 
mainstem  rearing  and  migratorv'  areas 
through  a  combination  of  gear 
restrictions  and  delayed  seasonal 
openings;  prohibit  retention  of  summer 
steelhead  during  their  upstream 
migration  and  prohibit  fishing  in  their 
summer  holding  areas;  and  provide  for 
directed  harvest  and  retention  of 
hatchery-produced  steelhead  which  are 
fully  marked  state-wide.  NMFS 
(1998b,c,d)  analyzed  these  new- 
regulations  and  concluded  that  they 
would  substantially  reduce  fishing  effort 
and  reduce  mortality  to  that  associated 
with  catch-emd-release  of  naturally 
produced  steelhead  in  the  northern 
California  ESU.  These  regulations 
remain  in  effect  and  are  enforced  by 
DFG. 

Disease  or  Predation 

Infectious  disease  is  one  of  many 
factors  that  can  influence  adult  and 
juvenile  steelhead  survival.  Steelhead 
are  exposed  to  numerous  bacterial, 
protozoan,  viral,  and  parasitic 
organisms  in  spawning  and  rearing 
areas,  hatcheries,  migrator)-  routes,  and 
the  marine  environment  (NMFS.  1996). 
Specific  diseases  such  as  bacterial 


kidney  disease  (BKD).  ceratom\-xosis, 
columnaris.  furunculosis.  infectious 
hematopoietic  necrosis  virus,  redmouth 
and  black  spot  disease.  erv-throc\iic 
inclusion  body  syndrome,  and  whirling 
disease,  among  others,  are  present  and 
are  known  to  affect  steelhead  and 
salmon  (Rucker  et  al.  1953;  Wood. 
1979;  Leek.  1987;  Foott  et  al..  1994; 
Gould  and  Wedemeyer.  undated).  Ver>' 
little  current  or  historical  information 
exists  to  quantify'  changes  in  infection 
levels  and  mortality  rates  attributable  to 
these  diseases  for  steelhead  (NMFS. 
1996).  However,  studies  have  shown 
that  naturally  spawned  fish  tend  to  be 
less  susceptible  to  pathogens  than 
hatcherv'-reared  fish  (Buchanon  et  al.. 
1983:  Sanders  et  al..  1992). 

Introductions  of  non-native  species 
and  habitat  modifications  have  resulted 
in  increased  predator  populations  in 
numerous  river  systems,  thereby 
increasing  the  level  of  predation 
experienced  by  salmonids.  In  the 
Northern  California  steelhead  ESU. 
predation  from  Sacramento  pikeminnow 
that  were  released  into  the  Eel  River  is 
a  major  problem.  Predation  from 
pikeminnow  is  discussed  in  more  detail 
in  NMFS  (1996).  The  DFG  is  currently 
engaged  in  a  program  to  control 
pikeminnow  predation  in  the  Eel  River. 

Predation  by  marine  mammals  is  also 
of  concern  in  some  areas  experiencing 
dwindling  steelhead  run  sizes.  NMFS 
(1997b)  reviewed  the  available  literatiu-e 
concerning  the  impacts  of  California  sea 
lion  and  Pacific  harbor  seal  predation 
on  west  coast  anadromous  salmonids. 
and  concluded  that  there  was 
insufficient  data  in  all  but  one  instance 
(i.e.,  Ballard  Locks  in  Puget  Sound)  to 
conclude  that  pinnipeds  were  having  a 
significant  impact  on  wild  salmon  or 
steelhead  populations.  For  this  reason, 
and  because  of  the  high  likelihood  that 
impacts  might  be  occurring,  the  study 
concluded  that  substantial  additional 
research  was  needed  to  address  this 
issue  further.  Based  on  this  research 
recommendation.  NMFS  has  initiated 
several  field  studies  in  coastal 
watersheds  on  the  west  coast  designed 
to  assess  the  magnitude  of  pinniped 
predation  on  individual  salmon  or 
steelhead  populations.  In  California, 
these  studies  are  being  conducted  in  the 
lower  Klamath  River.  Scott  Creek,  and 
the  San  Lorenzo  River. 

Inadequacy  of  Existing  Regulatory 
Mechanisms 

1.  Federal  Land  and  Water 
Management 

The  Northwest  Forest  Plan  (NFP)  is  a 
Federal  land  management  policy  with 
important  benefits  for  west  coast 
steelhead.  While  the  NFP  covers  a  ver\' 
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i.irm'  drt'd,  tht!  (ivcr.iU  ffftntivonnss  nf 
the  NP'I'  in  ( onsiTvin^  stj'flht'ad  is 
limited  hv  the  exti-iit  iif  Ffdcral  i.inds 
and  the  fact  that  I-"t'dpral  land  nvvnt-rship 
is  not  unift)rmly  distributed  in 
vvatcrshtHis  that  i  nniprise  individual 
KSl's  The  extent  and  distrihution  of 
f-'eileral  lands  limits  the  ahilitv  of  the 
.\'FF  to  achieve  its  aqualii   habitat 
restoration  objectives  at  watershed  and 
river  basin  scales,  and  hinhlighls  the 
importance  of  coiiiplementarv  salmon 
habitat  conservation  measures  on  non- 
federal lands  within  the  subject  KSUs. 

Federal  land  ownership)  and 
management  in  the  Northern  (California 
steelhead  ESI'  is  verv  limited: 
representing  onlv  about  1')  percent  of 
the  total  land  area  Fedt-ral  lands  (i.e  . 
Redwood  National  Park,  portions  of  the 
Six  Rivers  and  Mendocino  National 
Forests,  and  the  Kings  K<inge  National 
Conservation  Area)  that  do  occur  in  this 
ESr  are  also  highlv  fragmented,  unlike 
some  other  steelhead  Fl.SlIs  (eg., 
klamath  Mountains  Province  and  Snake 
River  Basin)   Although  Federal  lands  are 
limited  in  extent  and  fragmented  in  this 
ESL'.  NMFS  believes  that 
implementation  of  the  NTT  on  the  Six 
Rivers  and  Mendocino  National  Forests 
lands  (upper  reaches  of  Eel  and  Mad 
Rivers)  and  implementation  of  other 
habitat  protections  in  Redwood  National 
Park  (lower  reach  of  Redwood  Creek) 
will  provide  some  limited  benefits  to 
steelhead   Neverthtdess,  long-term 
habitat  protection  and  the  kev  to 
achieving  properlv  fiuictioning  habitat 
conditions  in  this  E.Sl'  (ontinues  to  be 
improvement  in  non-Federal  land 
management.  partK  iilarlv  those  lands 
used  for  timber  harvest 

Because  threatened  (oho  salmon 
populations  occur  on  Federal  lands 
lo(  ated  within  the  Northern  California 
steelhead  ESC.  NMFS  routinelv  engages 
the  (IS  Forest  Service  (USFS),  Bureau 
of  Lanii  Management  (BI.M),  and 
Redwood  Creek  National  P.irk  in  section 
7  consultations  to  ensure  that  ongiung 
or  proposed  activities  do  not  jeopardize 
coho  salmon  or  adverselv  modifv  its 
critical  habitat  Through  this  se<  tion  7 
consultation  prix  ess.  NM^'S  ensures 
that  the  NFP  and  other  protective 
measures  are  fullv  implemented  on 
Federal  lands  that  o(  (  iir  m  this  ESI '. 
The  NFP  and  measures  unplemented  .is 
a  result  of  the  sec  tion  7  i  onsiiltatioiis  lor 
coho  salmon  also  benefit  steelhead 

The  Pacific  (".as  and  Elei  trie 
fCompanvs  |PC;.KtF)  Potter  Valley 
hvdroelei  trn   pro)e(  t  is  a  major  diverter 
of  water  from  the  maiiistem  Eel  River, 
whi(di  is  lo(  ated  in  the  northern 
California  E.SC  This  water  is  diverted 
into  the  Russian  River  basin  to  generate 
hvdroelectric  power  and  provide  water 


for  agriculture  and  urban  uses  Pursuant 
to  a  Federal  Energy  Regulatory 
(lommission  (FERC)  licensing 
requirement.  PG&E  implemented  a  10- 
year  monitoring  program  in  the  Eel 
River  for  the  purpose  of  developing 
recommendations  for  a  flow  release 
schedule  and  other  project  facilities 
and/or  operations  necessary  to  protect 
and  maintain  fishery  resources, 
including  steelhead  This  study  was 
completed  in  1996,  as  was  construction 
of  a  .S14  million  dollar  fish  screen 
facility  at  the  Van  Arsdale  Dam 
diversion  on  the  Eel  River  Based  on  the 
results  of  the  monitoring  study,  PG&E 
has  developed  a  preferred  alternative  for 
project  operations  that,  along  with 
several  other  alternatives,  are  the  subject 
of  National  Environmental  Policy  Act 
(NEPA)  review  for  ongoing  FERC^  license 
amendment  prot.eedings.  NMFS  is 
currently  consulting  with  FERC 
pursuant  to  section  7  of  the  ESA  on 
PG&Es  proposed  license  amendment 

On  March  1.  1999,  the  Pacific  Lumber 
Company  (PALCG),  the  State  of 
(California,  the  Department  of  the 
Interior,  and  the  Department  of 
C.ommerr:e  entered  into  a  complex  land 
purchase,  land  exchange  and  Habitat 
Conservation  Plan  (HCP)  transaction 
ctjvering  the  Headwaters  Forest,  Elk 
Head  Springs  Forest  and  the  remainder 
of  Pa(.ific  Lumber  CCompanv's  land 
holdings  in  Humb(jldt  County 
(California  The  P'ederal  and  State 
governments  acquired  approximately 
10. 000  acres  of  conifer  and  hardwood 
forest,  over  3.000  acres  of  which  is 
ancient  redwoods,  with  some  trees  over 
1.000  years  old  This  land  is  now 
subject  to  Federal  and  state  control 
uncler  c(jnservation  easements.  The 
PALCO  HCP  addresses  non-Federal 
timber  lands  in  several  drainages  that 
oc(  ur  in  the  northern  portion  of 
Northern  California  steelhead  ESU. 
These  inc  lude  portums  of  several 
tributaries  to  Humboldt  Bay  (Elk  River, 
lacoby  (>reek.  Freshwater  Creek,  and 
Salmon  fCreek).  and  portions  of  the  Van 
Duzen  River  (including  Yager  (Creek). 
Eel  River.  Bear  River.  -Salt  River,  and 
Mattule  River  watersheds  The  HCCP 
covers  211 .000  acres,  has  a  term  of  50 
vears  and  (overs  the  following  federallv 
listi'd  and  i  andidat^'  anadromous 
s.ilmonid  ESI  is;  (1)  .Southern  Oregon/ 
Northern  (California  coho  salmon 
(threatened).  (2)  Northern  California 
steelhead  (candidate),  and  (3)  (California 
(Coastal  (Chinook  salmon  (threatened) 
The  H(CP  also  lovers  numerous 
terrestrial  species  listed  uniler  the  ESA 
and  (California  Endangered  Species  Act. 

The  HtCP's  Operating  (Conservation 
Progr.im  (Program)  contains  the 
conservation  and  management  measures 


and  prescriptions  necessar>'  to 
minimize,  mitigate  and  monitor  the 
impacts  of  take  of  the  covered  species 
resulting  from  timber  operations.  The 
Program  incorporates  specific 
conser\'ation  plans  for  all  terrestrial  and 
aquatic  species  covered  under  the  HCP 
along  with  measures  to  conserve  habitat 
diversify  and  structural  components. 
Monitoring  for  implementation, 
effectiveness  and  trends  is  a  critical 
component  of  the  Program.  The 
monitoring  component  includes  an 
independent  third  party  HCP  monitor  to 
determine  if  the  provisions  of  the 
aquatics  plan  are  effective  and  whether 
the  aquatic  habitat  is  responding  as 
expected.  There  is  also  a  provision  for 
adaptive  management  if  the  results  are 
not  as  predicted.  An  Aquatics 
Conservation  Plan  (ACP)  is  an  integral 
part  of  the  overall  Program.  The  goal  of 
the  ACP  is  to  maintain  or  achieve  over 
time  properly  functioning  aquatic 
habitat  conditions,  which  are  essential 
to  the  long-term  survival  of  salmonids. 
The  reduction  in  land  management 
impacts  and  habitat  improvement  that 
will  be  realized  through  implementation 
of  the  ACP  will  also  benefit  other 
species 

NMFS  believes  that  the  conservation 
measures  contained  in  the  HCP  will 
protect  and  provide  for  long-term 
conservation  of  steelhead  populations 
occurring  on  PALCG  lands  in  the 
northern  California  ESU. 

2.  State  Land  Management 

Timber  Harvest.  The  California 
Department  of  Forestry  and  Fire 
Protection  (CDF)  enforces  ("California's 
FPRs  on  non-Federal  (private  and  State 
managed  forests)  lands.  These  rules  are 
promulgated  through  the  State  Board  of 
Forestry  (BOF)  Timber  harvest 
activities  have  been  doc:umented  to 
result  in  adverse  effects  on  streams  and 
stream  side  zones  including  the  loss  of 
large  woody  debris,  increased 
sedimentation,  loss  of  riparian 
vegetation,  and  the  loss  of  habitat 
complexitv  and  connectivity  (NMFS. 
1996). 

The  vast  majority  of  freshwater 
habitat  in  the  northern  California 
steelhead  ESU  (approximately  81 
percent  of  total  land)  is  on  non-Federal 
lands,  with  the  majority  being  privately 
owned  For  the  major  river  basins  in  this 
ESU  (i.e  .  Redwood  Creek.  Mad  River, 
Eel  River.  M;ittole  River,  Ten  Mile  River, 
Noyo  River.  Big  River.  Albion  River, 
Navarro  River.  Garcia  River,  and  Gualala 
River),  private  forest  lands  average 
about  75  percent  of  the  total  acreage, 
with  a  range  of  42  percent  (Eel  River)  to 
94  (Gualala  River  )  percent. 

NMFS  reviewed  tne  California  FPRs 
in  conjunction  with  its  determination  to 


not  list  the  Northern  California 
steelhead  ESU  in  1998  (63  FR  13347). 
That  review  concluded  that  although 
the  FPRs  mandate  protection  of 
sensitive  resources  such  as  anadromous 
salmonids,  the  FPRs  and  their 
implementation  and  enforcement  do  not 
accomplish  this  objective.  Specific 
problems  with  the  FPRs  include;  (1) 
protective  provisions  that  are  not 
supported  by  scientific  literature;  (2) 
provisions  that  are  scientifically 
inadequate  to  protect  salmonids 
including  steelhead;  (3)  inadequate  and 
ineffective  cumulative  effects  analyses; 

(4)  dependence  upon  registered 
professional  foresters  (RPFs)  that  may 
not  possess  the  necessary  level  of  multi- 
disciplinary  technical  expertise  to 
develop  TFlPs  protective  of  salmonids; 

(5)  dependence  by  CDF  on  other  State 
agencies  to  review  and  comment  on 
THPs:  (6)  failure  of  CDF  to  incorporate 
recommendations  from  other  agencies; 
and  (7)  inadequate  enforcement  due  to 
staffing  limitations.  NMFS  further 
concluded  that  until  a  comprehensive 
scientific  peer  review  process  was 
implemented  and  appropriate  changes 
to  the  FPRs  and  the  THP  approval 
process  were  made,  properly 
functioning  habitat  conditions  would 
not  exist  on  non-Federal  lands  in  the 
northern  California  steelhead  ESU. 

The  NMFS/California  MOA  which 
was  entered  into  in  March  1998  to 
ensure  the  conservation  of  steelhead 
populations  in  northern  California  (i.e., 
Northern  CCalifornia  and  KMP  steelhead 
ESUs)  contained  specific  provisions  to 
address  NMFS'  concerns  over  the 
California  FPRs.  In  the  NMFS/California 
MOA,  the  State  committed  to:  (1) 
conduct  a  scientific  review  of  the  State's 
FPRs,  including  their  implementation 
and  enforcement;  (2)  make  appropriate 
changes  in  implementation  and 
enforcement  of  the  FPRs  based  on  this 
review;  and  (3)  make  recommendations 
to  the  BOF  for  changes  in  the  FPRs  if 
thev  were  found  to  be  necessary  for  the 
conservation  of  northern  California 
coastal  anadromous  salmonids.  Full 
implementation  of  these  provisions  in 
the  NMFS/California  MOA,  including 
implementation  of  changes  in  the  FPRs 
by  January  1,  2000,  was  a  critical  factor 
in  NMFS's  decision  previously  to  not 
list  this  ESU. 

In  accordance  with  these  provisions, 
a  subcommittee  of  the  State's  scientific 
review  panel  for  its  Watershed 
Protection  Program  was  appointed  to 
undertake  an  independent  review  of  the 
FPRs.  The  subcommittee's  review  and 
recommendations  were  completed  and 
presented  to  the  BOF  in  June  1999.  The 
scientific  review  panel  concluded  that 
California's  FPRs,  including  their 


implementation  through  the  timber 
harvest  plan  process,  do  not  ensure 
protection  of  anadromous  salmonid 
populations.  Based  in  part  on  the 
scientific  review  panel  report  and 
findings  in  July  1999,  the  California 
Resources  Agency  and  CalEPA  jointly 
presented  the  BOF  with  a  proposed  rule 
change  package  designed  to  address 
shortcomings  in  the  State's  existing 
FPRs.  The  BOF  circulated  the  proposed 
rule  package  for  public  review,  held 
several  meetings  and  two  public 
hearings  on  the  proposals  from  luly 
until  October  1999.  but  failed  to  take 
action  to  adopt  any  of  the  proposed  FPR 
changes,  thereby  precluding  any 
possibility  of  implementing 
improvements  in  California's  FPRs  by 
January  1,  2000.  as  the  State  committed 
to  do  in  the  NMFS/California  MOA. 

The  California  State  Legislature, 
under  Senate  Bill  621,  gave  special 
authority  to  the  BOF  to  adopt  new  rules 
twice  during  the  year  2000  for  the 
specific  purpose  of  revising  the  State's 
FPRs  to  meet  ESA  requirements  for 
salmon.  Public  review  and  revisions  of 
the  BOF's  FPR  package  continued  from 
Ianuar>'  2000  to  March  2000,  during 
which  time  NMFS,  California 
Legislature,  the  California  Department 
of  Forestry,  the  California  Department  of 
Fish  and  Game,  the  North  Coast  Water 
Quality  Control  Board,  environmental 
groups  and  others  strongly  urged  the 
Board  to  adopt  the  package  in  its' 
entirety  as  a  necessary  first  step  in 
protecting  anadromous  salmonid 
habitat.  On  March  14,  2000,  the 
deadline  for  the  BOF  to  exercise  its 
authority  under  SB  621,  the  BOF 
adopted  a  subset  of  rule  changes  from 
the  package  which  will  only  apply  for 
those  timber  harvest  plans  approved 
between  July  1  and  December  31.  2000. 
During  this  period,  the  BOF  has 
committed  to  work  with  interested 
parties  in  the  development  of  a 
watershed  analysis  approach  to  timber 
harvest  planning. 

The  interim  FPRs  changes  adopted  by 
the  BOF,  which  sunset  December  31, 
2000:  (1)  define  watersheds  with 
threatened  and  impaired  values, 
acknowledging  they  exist  and  need 
special  prescriptions;  (2)  direct  analysis 
on  cumulative  watershed  effects  to 
ensure  beneficial  uses  of  water  are 
maintained  if  in  good  condition, 
protected  where  threatened,  and 
restored  where  impaired,  and  that 
riparian  zones  be  fully  protected  from 
site  specific  and  cumulative  impacts:  (3) 
require  protection  and  maintenance  of 
stream  flow  during  low  water  periods, 
large  woody  debris  recruitment  and 
shade  canopy  for  temperature  control; 
(4)  require  no  measurable  increase  in 


sediment  load,  no  decrease  in  channel 
or  bank  stability  and  no  measurable 
blockage  of  aquatic  migratory  route;  (5) 
define  the  watercourse  transition  line  as 
2  times  the  bankiull  depth  for  confined 
channels  and  the  outer  edge  of  the 
active  channel  boundar\'  for  unconfined 
channels;  (6)  identif\-  a  150  foot 
minimum  water  and  lake  protection 
zone  for  all  fish-bearing  streams,  with 
85  percent  overstor)'  shade  canopy 
retained  post-har\'est  for  the  first  75  feet 
(22.9  meters  (m)).  and  65  percent  shade 
retained  for  the  outer  75  feet  (22.9  m); 

(7)  require  a  no-cut  buffer  in  channel 
zones  out  to  the  transition  line  and  large 
woody  debris  standards  including  no 
salvage  logging  within  the  water  and 
lake  protection  zone  without  an 
approved  plan;  (8)  request  the  registered 
professional  forester  identif\'  all  active 
erosion  sites  and  provide  remediation; 
(9)  prohibit  construction  of  roads, 
landings  and  skid  trails  during  the 
winter  months  on  slopes  over  40 
percent;  (10)  provide  specific  road 
construction  provisions  on  slopes  o\  er 
50  percent;  and  (11)  require  that  all 
crossings  over  fish-bearing  streams  meet 
100-year  flood  standard  and  allow  for 
passage  of  all  life  stages  of  fish. 

NMFS  believes  the  interim  rule 
changes  adopted  by  the  Board  of 
Forestry  constitute  a  good  first  step  in 
addressing  many  concerns  raised  during 
the  FPR  review  process:  however,  they 
are  currently  inadequate  to  protect 
anadromous  salmonids.  including 
steelhead,  and  their  habitat. 
Specifically,  the  interim  rule  changes 
are  inadequate  because  they  to  not 
address:  (1)  site-specific  variation  and 
long-term  riparian  functions;  (2)  non- 
fishbearing  perennial  streams  and 
ephemeral  streanis  that  carry  water 
during  the  winter  months;  (3)  rate  of 
timber  harvest  in  a  watershed;  (4)  all 
other  winter  operations  and  wet  weather 
road  and  skid  trail  planning;  (5)  road 
planning,  construction,  maintenance 
and  decommissioning:  (6)  loss  of 
riparian  function  and  chronic  sediment 
inputs  from  streamside  roads:  (7j 
unstable  areas  except  for  inner  gorges: 

(8)  timber  harvest  plan  preparation, 
review,  implementation,  enforcement 
and  technical  validity:  (9)  har%'est  plan 
exemptions  and  (10)  watershed  analysis, 
cumulative  effects,  adaptive 
management  and  monitoring.  The 
adopted  rules  lack  these,  and  other, 
critical  elements  recommended  by  the 
scientific  review  panel  as  necessar\"  to 
avoid,  minimize  and/or  mitigate  adverse 
cumulative  watershed  impacts  on 
salmonid  populations. 

Multi-County  Planning  Efforts.  As  a 
result  of  the  listing  of  coho  salmon  in 
coastal  watersheds  in  northern 
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C'alifnrnia.  tho  countie.s  of  D»'l  NortP. 
Si.skivoii,  Trinity.  Humboldt  and 
Mendocino  developed  and  have 
implemented  a  multi-c:ountv.  regional 
approach  to  as.sossing  and  improving 
county-controlled  activities  in  a  wav 
that  would  enhance  the  quality  and 
increase  the  quantity  of  salmonid 
habitat  that  is  potentiallv  affected  bv 
those  county  activities.  NMFS  and  the 
.State  of  California  have  iiontributed 
funding  to  this  inuiti-cuunty  planning 
effort. 

This  county-level  con.servation 
planning  approach  involves  a  thoruugh 
review  of  general  plans,  ordinances, 
procedures,  prac:tices  and  policies 
developed  and  implemented  at  the 
county  level   Through  the  assessment 
and  evaluation  ofthe.se  county- 
controlled  mechanisms,  a  process  is 
being  developed  that  will  enable  the 
counties  to  exert  cor>trol  at  the  local 
level  over  human  activities  that  can 
adversely  affect  anadromous  salmimid 
populations  and  habitat  This  multi- 
county  planning  effort  was 
memorialized  in  a  Memorandum  of 
Agreement  (Multi-C'ounty  MOA)  which 
was  signed  by  all  five  counties  in  late 
1997.  Under  the  terms  of  the  Multi- 
County  MO.A.  the  counties  agnnui  to 
embark  on  a  ( ooperative  planning  and 
restoration  effort;  assess  the  adequacy  of 
existing  general  plans,  countv  policies 
and  practict's,  zoning  and  other  land  use 
ordinances;  review  countv  management 
procedures  that  affect  anadromous 
salmonid  habitat  in  each  county; 
recommend  changes  to  specific  countv 
ordinances  and/or  practices  as 
nec:essarv;  develop  a  watershed-based 
education  and  technical  assistance/ 
training  program  for  local  agencies  and 
det:ision-makers  that  will  foster  btMter 
understanding  of  the  linkages  betwe«!n 
land  use  and  county  maintenance 
practices  and  salmonid  habitat;  and  seek 
to  establish  some  form  of  regulatory 
r(K:ognition  at  the  state  and/or  federal 
level.  As  an  example,  within  the  range 
of  the  northern  California  steelhoad 
ESIJ,  the  northern  five  counties  (Del 
Norte.  Humboldt.  Trinity.  .Siskivou,  and 
Mendocino  Ciounties)  Conservation 
Planning  Group  has  organized  a 
program  to  survey  approximately  4700 
miles  of  county  roads  to  identify 
existing  and  potential  barriers  to  the 
passage  of  listed  salmonids  in  northern 
California  streams,  These  barriers, 
which  include  undersized  or  failed 
culverts  and  other  types  of  road 
crossings  over  streams,  presently  block 
significant  amounts  of  stream  habitat 
that  could  otherwise  support  spawning, 
rearing  and  migration  of  listed  salmon 
and  steelhead.  To  date,  all  coastal 


streams  in  Del  Norte.  Humboldt  and 
Mendocino  Counties  have  been 
inventoried,  and  habitat  assessment  and 
treatment  prioritization  reports  are 
being  drafted  (Pers  Comm  Mark 
Lancaster.  Trinity  County  Planning 
Dept,  with  Miles  Croom,  NMFS.  April 
24.  2000)  In  the  coastal  streams  within 
Del  Norte.  Humboldt  and  Mendocino 
Counties,  some  81  barriers  have  been 
identified  When  removed,  an 
additional  77  miles  of  suitable  salmonid 
habitat  will  become  available  to  listed 
species  The  passage  barrier  inventory  is 
part  of  a  comprehensive  aquatic  habitat 
conservation  program  being  developed 
by  the  multi-county  group  to  improve 
county-level  policies  and  procedures  in 
an  effort  to  reduce  sedimentation  and 
erosion,  protect  water  quality,  establish 
priorities  for  repairing  problem  sites, 
and  institutionalize  the  utilization  of 
improved  practices  at  the  county  level 
with  the  goal  of  conserving  aquatic 
habitat  for  the  survival  and  recovery'  of 
listed  salmonids 

This  multi-county  assessment  is  being 
used  to  document  the  effectiveness  of 
existing  regulations.  Where  the 
assessment  identifies  areas  for 
improvement,  the  planning  effort  will 
develop  alternative  policies,  ordinances 
and  practices  that  are  suitable  for 
maintaining  or  enhancing  anadromous 
salmonid  habitat  The  assessment  will 
address  the  need  to  focus  public  works 
pro)(!cts  on  sites  that  improve  fisheries 
habitat,  A  watershed-based  approach 
will  be  used,  even  where  watersheds 
cross  county  boundaries,  to  ensure  that 
enhancement  efforts  are  complementary 
to  natural  ecosystem  processes. 

The  outcome  of  this  county-level 
effort  is  expected  to  be  a  comprehensive 
and  coordinated  analysis  of  local  land 
u.se  regulations.  Where  it  is  found  that 
development  standards  such  as 
subdivision  restrictions,  zoning,  and 
capital  improvement  programs  may  not 
adequately  maintain  or  restore  salmonid 
habitat,  model  ordinances  will  be 
developed  for  consideration  by  each  of 
the  participating  counties.  Conversely, 
innovative  approaches  for  land  use 
(such  as  density  modifications  and 
standards  that  preserve  habitat 
functions)  or  other  county  activities  that 
haye  been  developed  in  some  counties 
will  be  presented  as  options  for  the 
other  counties  This  collaborative, 
regionally-based  planning  effort  is  based 
on  existing  environmental,  economic, 
social  and  administrative  concerns  and 
opportunities.  At  the  same  time,  the 
planning  effort  is  designed  to  be 
complementary  with  state  and  national 
salmonid  recovery  efforts.  The  planning 
process  encourages  public  participation 
through  direct  contact  with  interested 


public  agencies,  landowners, 
community  organizations, 
environmental  groups,  industry 
representatives  and  others.  The  public 
process  is  being  implemented  through 
public  hearings,  meetings,  scoping 
sessions,  forums  and  other  avenues. 

Agricultural  Activities.  Agricultural 
activity  has  had  multiple  and  often 
severe  impacts  on  salmonid  habitat. 
These  include  depletion  of  needed 
flows  due  to  irrigation  withdrawals, 
blocking  of  fish  passage  by  diversion  or 
other  structures,  destruction  of  riparian 
vegetation  and  bank  stability  by  grazing 
or  cultivation  practices,  and 
channelization  resulting  in  loss  of  side 
channel  and  wetland-related  habitat 
(NMFS.  1996), 

Impacts  from  agricultural  and  grazing 
practices  have  not  historically  been 
closely  regulated  in  California.  This  is 
an  important  concern  to  NMFS  because 
a  significant  portion  of  the  acreage  in 
the  northern  California  ESU  is 
comprised  of  farmland  For  example, 
farmland  constitutes  approximately  25- 
30  percent  of  the  total  acreage  of 
Humboldt  and  Mendocino  counties 
which  in  turn  constitute  much  of  the 
northern  California  ESU.  Private  lands, 
and  public  lands  not  administered  by 
the  Federal  government,  are  now  being 
addressed  by  the  California  Rangeland 
Water  Quality  Management  Program 
(CRWQMP)  which  was  adopted  by  the 
State  Water  Resources  Control  Board 
and  CDF  in  1995.  The  CRWQMP  is  a 
water  quality  improvement  program 
based  on  the  voluntary  participation  of 
landowners  for  compliance  with  state 
and  Federal  non-point  source  pollution 
reduction  requirements.  The  CRWQMP 
was  initiated  as  a  cooperative  effort 
among  the  livestock  industry, 
conservation  organizations  and  state 
and  Federal  agencies  to  address  the 
impacts  of  grazing  and  land  use 
practices  on  water  quality  in  streams 
that  flow  through  private  property. 
Through  this  Program,  private 
landowners  will  be  able  to  maintain 
rangeland  productivity  and  enhance 
landowners'  abilities  to  manage  these 
lands  in  a  manner  that  protects  water 
quality  standards  necessary  for  the 
survival  and  recovery  of  listed 
salmonids. 

Between  1995-1998.  rangeland  plans 
were  developed  under  the  CRWQMP  for 
more  than  250.000  acres  on  the  north 
coast  ranging  from  San  Francisco  to  the 
Oregon  border.  The  State  plans  to 
review  the  implementation  status  of 
these  plans  at  intervals  of  3,  5  and  10 
years,  provided  resources  are  available. 
NMFS  is  encouraged  by  these  ongoing 
efforts.  Plans  that  are  consistent  with 
this  guidance  are  likely  to  meet  state 


water  quality  standards,  but  the  program 
is  voluntary  and  it  is  uncertain  to  what 
extent  their  implementation  will 
contribute  to  improved  habitat 
conditions  and  riparian  function. 

The  USDA  Natural  Resources 
Conservation  Service  (NRCS),  NMFS, 
FWS.  the  U.S.  Environmental  Protection 
Agency  (EPA),  the  California 
Association  of  Resource  Conservation 
Districts  (CARCD).  and  the  State  of 
California  (State)  have  recently 
developed  a  joint  approach  that  is 
expected  to  encourage  the  voluntary  use 
of  improved  conservation  management 
practices  for  agriculture  on  private  land. 
Recognizing  that  recovery  of  listed  and 
other  at-risk  salmonid  populations 
depends  on  the  willing  participation  of 
private  landowners,  these  agencies  have 
the  goal  of  providing  an  incentive  to 
landowners  to  enhance  the  quality  and 
quantity  of  habitat  needed  by  species  of 
concern.  To  accomplish  this  goal,  the 
agencies  have  agreed  to  support 
cooperative  approaches  and  consensus- 
building  activities,  foster 
communication  among  agencies  and 
private  landowners,  share  resources  and 
information,  and  establish  strong, 
effective  working  relationships  that 
instill  trust  and  promote  sound 
stewardship. 

This  agreement  is  the  subject  of  a 
draft  Memorandum  of  Understanding 
(MOU)  among  the  partner  agencies. 
Through  the  procedures  described  in 
the  MOU,  landowners  will  have  the 
knowledge  that  practices  contained  in 
the  NRCS  Field  Office  Technical  Guides 
(FOTG)  have  undergone  ESA  section  7 
scrutiny  by  NMFS  and  FWS.  For  those 
practices  that  NMFS  and  FWS 
determine  are  not  likely  to  adversely 
affect  listed  species  or  critical  habitat, 
the  landowner  should  have  confidence 
that  those  practices,  if  implemented  in 
accordance  with  the  FOTG  standards 
and  specifications,  will  not  result  in  any 
additional  permitting  requirement  or 
penalties  under  the  ESA.  The  objective 
of  this  MOU  is  to  encourage  the 
adoption  of  protective  land  use 
practices  on  private  lands,  to  provide 
some  regulatory  assurance  for 
landowners,  to  improve  habitat 
conditions  for  sensitive  species,  to 
continue  sustainable  economic 
production  on  private  lands,  to  facilitate 
better  coordination  among  the  partner 
agencies  and  to  foster  better  awareness 
and  support  for  conservation  programs 
throughout  the  Stfite.  The  draft  MOU  is 
under  review  by  the  State  and  upon 
completion  is  expected  to  be  formally 
signed  by  all  parties. 

3.  Dredge,  Fill,  and  In-water 
Construction  Programs 


Corps  of  Engineers  Section  404 
Program.  The  Army  Corps  of  Engineers 
(COE)  regulates  removal/fill  activities 
under  section  404  of  the  Clean  Water 
Act  (CWA),  which  requires  that  the  COE 
not  permit  a  discharge  that  would 
"cause  or  contribute  to  significant 
degradation  of  the  waters  of  the  United 
States."  One  of  the  factors  that  must  be 
considered  in  this  determination  is 
cumulative  effects.  However,  the  COE 
guidelines  do  not  specify  a  methodology 
for  assessing  cumulative  effects  or  how 
much  weight  to  assign  them  in  decision- 
making. Furthermore,  the  COE  does  not 
have  in  place  any  process  to  address  the 
additive  effects  of  the  continued 
development  of  waterfront,  riverine, 
coastal,  and  wetland  properties. 

The  U.S.  Army  Corps  of  Engineers, 
State,  and  local  governments  have 
developed  and  implemented  procedures 
reviewing,  approving  and  monitoring 
gravel  mining  activities  in  Del  Norte  and 
Humboldt  counties  which  are 
authorized  under  a  Letter  of  Permission 
(LOP)  process.  This  process  regulates 
gravel  mining  in  a  substantial  portion  of 
the  Northern  California  steelhead  ESU 
(including  the  Mad,  Eel  and  Van  Duzen 
Rivers)  where  listed  coho  salmon  and 
chinook  salmon  populations  also  occur. 
These  procedures  are  designed  to 
provide  substantially  improved 
protection  for  anadromous  salmonids 
and  their  habitats,  including  steelhead. 
Important  elements  of  the  process 
include:  a  prohibition  on  gravel  mining 
in  the  active  channel  and  on  trenching 
except  in  limited  instances,  a  restriction 
on  gravel  operations  to  the  dr\'  season, 
monitoring  of  channel  cross  sections  to 
detect  changes  in  channel  morphology- 
and  habitat  conditions,  fisheries 
monitoring,  and  gravel  mining  on  a 
sustained  yield  basis.  An  additional 
element  of  the  process  in  Humboldt 
County,  which  is  located  in  the 
Northern  California  ESU,  is  the 
participation  of  an  independent 
scientific  review  committee  which 
makes  annual  reconunendations  on 
gravel  quantities  and  site  design  features 
in  order  to  minimize  adverse  impacts. 
Additionally,  any  channel  crossings 
must  be  designed  to  allow  for  f.sh 
passage.  NMFS  participated  ir.  the 
development  of  these  procedures  and 
has  concluded,  through  section  7 
consultation  with  the  COE,  that  these 
procedures  will  not  jeopardize  the 
continued  existence  of  coho  salmon  or 
steelhead.  NMFS  recently  reinitiated 
formal  consultation  with  the  COE  on  the 
LOP  process  to  address  the  final  critical 
habitat  designation  for  coho  salmon  and 
the  recent  listing  of  California  Coastal 
chinook  salmon  as  threatened. 


State  Streambed  Alteration 
Agreements.  Section  1603  of  the  Fish 
and  Game  Code  in  California  requires 
that  any  person  who  proposes  a  project 
that  will  substantially  divert  or  obstruct 
the  natural  flow  or  substantially  change 
the  bed.  channel  or  river  bank  of  any 
river,  stream  or  lake,  or  use  materials 
from  a  streambed.  notify  the  DFG  before 
beginning  any  work.  The  authorization 
for  these  activities  under  section  1603  is 
called  a  Lake  or  Streambed  Alteration 
Agreement.  Beginning  May  1.  1999.  the 
1603  process  was  significantly  modified 
to  require  a  higher  level  of  review  by 
DFG  that  is  in  compliance  with  the 
California  Environmental  Quality  Act 
(CEQA).  Any  proposed  project  that  DFG 
determines  may  substantially  adversely 
affect  existing  fish  and  wildlife 
resources  will  need  to  comply  with  the 
CEQA  standard  of  mitigating  project 
impacts  to  the  level  of  insignificance. 
The  new  standard  for  project  review  has 
resulted  in  increasing  the  time  needed 
for  project  approval  from  two  weeks  to 
60-120  days. 

Although  the  State  has  substantially 
improved  the  level  of  project  review 
under  the  1603  process  to  comply  with 
the  new  CEQA  standard,  the  State  has 
not  submitted  the  program  to  NMFS  for 
review  to  determine  whether  it 
adequately  protects  anadromous 
salmonids.  The  State  currently  issues 
1603  streambed  alteration  agreements  to 
project  applicants  with  the  disclosure 
that  the  applicant  may  need  to  obtain 
incidental  take  authorization  from 
NMFS.  In  most  cases,  however,  where  a 
project  proposes  a  stream  or 
watercourse  modification  and  listed 
species  are  present,  a  Clean  Water  Act, 
section  404  permit  from  the  Army  Corps 
of  Engineers  is  required.  Within  the 
geographic  area  encompassing  the 
northern  California  steelhead  ESU,  the 
presence  of  listed  coho  and  chinook 
salmon  populations  requires  the  Corps 
to  consult  with  NMFS  under  section  7 
of  the  ESA  prior  to  the  issuance  of  404 
permits, 

4.  Water  Quality  Programs 

Under  Clean  Water  Act  section 
303(d).  states,  territories  and  authorized 
Tribes  are  required  to  establish  lists  of 
impaired  water  bodies,  set  priorities  for 
addressing  the  pollutant  source,  and 
write  pollutant  control  plans  to  achieve 
and  maintain  water  quality  standards. 
These  plans.  Total  Maximum  Daily 
Loads  (TMDLs),  provide  an  effective 
mechanism  for  determining  the  causes 
of  water  body  impairment,  quantifying 
the  various  pollutant  sources,  and 
setting  targets  for  reducing  pollutant 
discharges.  Generally,  states  are 
responsible  for  developing  TMDLs  and 
related  implementation  plans,  which  are 


36088 


Federal  Register /Vol.  65.  No.  110 /Wednesday.  June  7,  2000 /Rules  and  Regulations 


Federal  Register /Vol.  65,  No.  110 /Wednesday,  June  7.  2000 /Rules  and  Regulations 


36089 


subject  to  EPA  review  and  approval  If 
the  EPA  disapproves  a  TMDL  or  if  a 
state  fails  to  establish  one,  the  EPA  is 
required  to  step  in  and  establish  the 
TMDL.  The  TMDL  is  then  implemented 
through  existing  regulatory  and  non- 
regulatory  programs  to  control,  reduce 
or  eliminate  pollution  from  both  point 
and  non-point  sources. 

The  TMDL  process  provides  a  flexible 
assessment  and  planning  framework  for 
identifying  load  reductions  or  other 
actions  needed  to  attain  water  quality 
standards  such  as  protection  of  aquatic 
life,  provision  of  safe  drinking  water, 
etc.  The  TMDL  should  address  all 
significant  stressors  (e.g.,  chemicals, 
temperatures,  sediment  loads)  that 
cause  or  threaten  to  cause  deleterious 
effects  to  water  quality.  The  TMDL 
assessment  is  the  sum  of  the  individual 
waste  load  allocations  from  point 
sources,  load  allocations  from  non-point 
sources,  allocation  from  natural  sources, 
and  an  appropriate  margin  of  safety  to 
account  for  uncertainty.  The  TMDL  may 
address  single  or  multiple  pollutants  but 
must  clearly  identify  the  links  between 
the  water  quality  impairment  (or  threat) 
of  concern,  the  causes  of  the  threat  or 
concern  and  the  load  reductions  or 
conservation  actions  needed  to  remedy 
or  prevent  the  impairment. 

As  TMDL  assessments  and 
implementation  plans  are  developed 
and  approved,  the  State  of  (JaJifornia. 
through  the  State  Water  Resources 
Control  Board  and  the  nine  Regional 
Water  Quality  Control  Boards,  will 
adopt  and  implement  the  TMDLs  The 
TMDL  contains  a  problem  statement, 
numeric  targets,  source  analysis, 
allocations  of  loads  or  controls  and  a 
monitoring  plan  The  implementation 
component  includes  descriptions  of 
land  management  practices,  remediation 
activities  and  restoration  projects 
necessary  to  attain  the  goals  established 
in  the  TMDL  assessment.  It  is  through 
the  implementation  plan  that  necessary 
controls  and  restoration  actions  are 
assigned  to  specific  parties  and 
attainment  schedules  are  promulgated 

In  coastal  watersheds  of  northern 
California,  38  wafer  body  segments  have 
been  identified  as  impaired  and  have 
been  scheduled  for  development  of 
TMDLs.  The  schedule  for  development 
of  TMDLs  in  northern  California 
extends  to  the  year  201 1  (Russian  River 
and  Lake  Pillsbury)  However,  the 
schedule  in  this  area  is  driven  in  part  bv 
a  consent  decree  [Pacific  Coast 
Federation  of  Fishermen's  Associations, 
et  ill  v  Marcus.  No  4.S^474  MHP. 
March  11,  1997)  Under  this  i:on.sent 
decree,  EPA  agret'd  to  oversee  the 
development  of  TMDLs  on  eightt^en 
rivers  on  the  north  coast  of  C^alifornia. 


Twelve  of  these  river  basins  are  located 
within  the  northern  California  steelhead 
ESU.  The  consent  decree  establishes  a 
schedule  for  developing  TMDL  criteria 
for  listed  rivers.  Under  this  schedule, 
seven  river  basins  in  the  northern 
California  ESU  would  have  TMDLs 
developed  within  the  next  two  years, 
with  the  remaining  rivers  having 
TMDLs  developed  by  2002.  This  legally- 
binding  schedule  is  expected  to  result  in 
significant  progress  on  improving  the 
beneficial  uses  of  these  watersheds, 
where  the  beneficial  use  has  been 
identified  as  habitat  for  salmonids. 

On  May  28.  1998,  the  North  Coast 
Regional  Water  Quality  Control  Board 
approved  a  TMDL  for  the  Garcia  River. 
The  TMDL  contains  the  following 
elements:  (1)  findings  that  the  Garcia 
River  is  impaired  due  to  sediment  and 
temperature  impacts  resulting  from  land 
u.se  practices,  primarily  timber 
operations  and  related  activities,  (2) 
adoption  of  the  Water  Quality 
Attainment  Strategy  as  part  of  the  Water 
Quality  Control  Plan  for  the  North  Coast 
Region  (Basin  Plan)  that  would 
eliminate  90  percent  of  total 
controllable  road-related  sediment 
sources  within  20  years  and  50  percent 
of  controllable  upslope  sediment 
sources  within  40  years,  (3)  numeric 
targets  including  specified  numerical 
values  for  percent  fine  sediments, 
frequency  of  pools  in  stream  habitat 
profiles,  and  improving  trends  in  large 
woody  debris.  (4)  an  implementation 
plan  which  specifies  that  either  default 
prescriptions  be  observed  or  a  site- 
specific  plan  be  implemented  that 
provides  assurances  that  source 
reduction  targets  will  be  met.  (5) 
assurances  that  sediment  reduction  or 
control  goals  are  capable  of  being  met 
and  that  the  concept  of  site-specific 
planning  and  implementation  by 
landowners  provides  a  flexible 
framework.  (6)  a  monitoring  plan  to 
verify  that  conservation  practices  are 
implemented  and  to  measure 
effectiveness. 

The  TMDL  process  provides  a 
flexible,  adaptive  management  approach 
that  relies  on  substantial  public  input 
and  participation  to  set  targets,  identify 
protection  measures  and  implement  and 
monitor  corrective  practices.  The 
completion  of  the  Garcia  River  TMDL, 
and  the  initiation  of  TMDLs  for  the 
other  listed  rivers,  represents  a 
significant  step  forward  in  improving 
watershed  health  for  steelhead  and 
other  salmonids  on  the  north  coast  of 
California.  In  the  long-term,  the 
development  and  implementation  of 
these  TMDLs  should  be  beneficial  for 
steelhead;  however,  their  development 
and  implementation  will  be  difficult 


and  it  will  take  many  years  to  assess 
their  efficacy  in  protecting  steelhead 
habitat.  Furthermore,  it  is  essential  that 
the  EPA  consults  with  NMFS  on  the 
formulation  of  TMDLs  in  waters  that 
contain  listed  salmonids.  Such 
consultations  will  help  ensure  TMDLs 
adequately  address  the  needs  of  these 
species 

5.  State  Hatchery  and  Harvest 
Management 

Hatcher>'  Management.  In  an  attempt 
to  mitigate  the  loss  of  habitat  and 
enhance  fishing  opportunities,  extensive 
hatchery  programs  have  been 
implemented  throughout  the  range  of 
steelhead  on  the  west  coast.  While  some 
of  these  programs  have  succeeded  in 
providing  fishing  opportunities,  the 
impacts  of  these  programs  on  native, 
naturally-reproducing  stocks  are  not 
well  understood.  Competition,  genetic 
introgression  and  disease  transmission 
resulting  from  hatchery  introductions 
may  significantly  reduce  the  production 
and  survival  of  native,  naturally- 
reproducing  steelhead  (NMFS,  1996). 
Collection  of  native  steelhead  for 
hatchery  broodstock  purposes  often 
harms  small  or  dwindling  natural 
populations.  Artificial  propagation  can 
play  an  important  role  in  steelhead 
recovery  through  carefully  controlled 
supplementation  programs. 

In  the  past,  non-native  steelhead 
stocks  have  been  introduced  as 
broodstock  in  hatcheries  and  widely 
transplanted  in  many  coastal  rivers  and 
streams  in  California  (Bryant.  1994; 
Busby  et  al.  1996;  NMFS.  1997a). 
Because  of  problems  associated  with 
this  practice.  DFG  has  developed  and 
implemented  a  Salmon  and  Steelhead 
Stock  Management  Policy.  This  policy 
recognizes  that  mixing  of  non-native 
stocks  with  native  stocks  is  detrimental, 
and  seeks  to  maintain  the  genetic 
integrity  of  all  identifiable  stocks  of 
salmon  and  steelhead  in  California,  as 
well  as  to  minimize  interactions 
between  hatchery  and  natural 
populations. 

NMFSs  BRT  identified  the 
potentially  adverse  impacts  of 
interactions  between  hatchery  (Mad 
River  hatchery)  and  wild  steelhead  as  an 
important  concern  with  regard  to  the 
northern  California  ESU  (NMFS.  1997a). 
As  part  of  its  strategic  management  plan 
for  this  ESU.  DFG  has  implemented 
several  changes  in  its  hatchery 
practices.  In  addition.  DFG  has 
implemented  several  additional 
measures  pursuant  to  the  1998  NMFS/ 
California  MOA.  These  hatchery 
management  measures  include:(l) 
marking  of  all  hatchery  steelhead 
released  from  the  Mad  River  hatchery 
and  all  cooperative  rearing  facilities  in 


the  Northern  California  ESU;  (2) 
continuation  of  long-standing  hatchery 
management  practices  aimed  at 
minimizing  hatcher\'  and  wild  steelhead 
interactions  including  prohibitions  on 
stocking  of  resident  trout  in  anadromous 
waters;  (3)  releasing  hatchery  steelhead 
only  at  times,  sizes  and  places  that 
minimize  impacts  on  naturally 
produced  fish;  (4)  only  releasing 
hatchery  fish  that  are  determined  to  be 
healthy;  (5)  initiation  of  monitoring 
efforts  intended  to  measure  hatchery 
fish  stray  rates;  and  (6)  a  joint  NMFS/ 
DFG  review  of  the  Mad  River  hatchery 
including  its  stocking  history,  analysis 
of  current  broodstock,  and  its 
consistency  with  the  strategic 
management  plan  for  the  northern 
California  ESU. 

Fisheries  Management.  In  conjunction 
with  the  improved  hatchery 
management  practices,  in-river  sport 
fisheries  in  the  northern  California  ESU 
now  focus  on  harvest  of  marked, 
hatchen»'-produced  steelhead,  and  sport 
fishing  regulations  have  been  modified 
to  protect  wild  adult  and  juvenile 
steelhead. 

Other  Natural  or  Human-Made  Factors 
Affecting  Continued  Existence  of 
.  Steelhead 

Natural  climatic  conditions  have 
exacerbated  the  problems  associated 
with  degraded  and  altered  riverine  and 
estuarine  habitats.  Persistent  drought 
conditions  have  reduced  already  limited 
spawning,  rearing  and  migration  habitat. 
Climatic  conditions  appear  to  have 
resulted  in  decreased  ocean 
productivity  which,  during  more 
productive  periods,  may  help  offset 
degraded  freshwater  habitat  conditions 
(NMFS.  1996). 

Efforts  Being  Made  to  Protect  West 
Coast  Steelhead 

Section  4(b)(1)(A)  of  the  ESA  requires 
the  Secretary  of  Commerce  to  make 
listing  determinations  solely  on  the 
basis  of  the  best  scientific  and 
commercial  data  available  after 
conducting  a  review  of  the  status  of  the 
species  and  ai^er  taking  into  account 
efforts  being  made  to  protect  the 
species.  Therefore,  in  making  its  listing 
determinations,  NMFS  first  assesses  the 
status  of  the  species  and  identifies 
factors  that  have  lead  to  the  decline  of 
the  species.  NMFS  then  assesses 
conservation  measures  to  determine  if 
they  ameliorate  risks  to  the  species. 

In  judging  the  efficacy  of  existing 
conservation  efforts,  NMFS  considers 
the  following:  (1)  the  substantive, 
protective,  and  conservation  elements  of 
such  efforts;  (2)  the  degree  of  certainty 
such  efforts  will  be  reliably 


implemented;  and  (3)  the  presence  of 
monitoring  provisions  that  determine 
effectiveness  and  that  permit  adaptive 
management.  In  some  cases, 
conservation  efforts  may  be  relatively 
new  and  may  not  have  had  time  to 
demonstrate  their  biological  benefit.  In 
such  cases,  provisions  for  adequate 
monitoring  and  funding  of  conservation 
efforts  are  essential  to  ensure  intended 
conservation  benefits  are  realized. 

As  part  of  its  west  coast  steelhead 
status  review,  NMFS  reviewed  an  array 
of  protective  efforts  for  steelhead  and 
other  salmonids,  ranging  in  scope  from 
regional  strategies  to  local  watershed 
initiatives.  NMFS  summarized  some  of 
the  major  efforts  in  a  document  entitled 
"Steelhead  Conservation  Efforts:  A 
Supplement  to  the  Notice  of 
Determination  for  West  Coast  Steelhead 
under  the  Endangered  Species  Act" 
(NMFS,  1996c).  NMFS  also  reviewed 
conservation  measures  being 
implemented  by  the  State  of  California 
for  steelhead  at  the  time  of  its  final 
listing  determination  for  the  northern 
California,  Klamath  Mountains 
Province,  and  Central  Valley  steelhead 
ESUs  (63  FR  13347,  March  19.  1998). 
The  following  sections  update  the 
current  status  of  the  State  of  California's 
conservation  efforts  for  steelhead  with 
particular  emphasis  on  the  northern 
California  steelhead  ESU. 

The  state  of  California's  conser\'ation 
efforts  that  address  steelhead  in  the 
northern  California  ESU  include:  (1) 
development  of  the  State's  Watershed 
Protection  Program,  which  includes 
funding  and  implementation  of  an 
expanded  watershed  planning  and 
habitat  restoration  program;  (2) 
implementation  of  the  DFG's  strategic 
management  plan  for  the  northern 
California  ESU  and  (3)  implementation 
of  the  1998  NMFS/Califomia  MOA 
which  addresses  management  of  coastal 
steelhead  in  northern  California.  The 
status  of  these  conservation  efforts  is 
discussed  in  more  detail  below. 

California  Watershed  Protection 
Program  and  Implementation  of  SB  271 

In  July  1997,  California's  Governor 
created  the  State's  Watershed 
Restoration  and  Protection  Council 
(WPRC)  for  the  purpose  of:  (1) 
overseeing  all  state  activities  aimed  at 
watershed  protection  and  enhancement, 
including  the  conservation  and 
restoration  of  anadromous  salmonids  in 
California;  and  (2)  directing  the 
development  of  a  California  Watershed 
Protection  Program  that  would  provide 
for  the  conservation  of  anadromous 
salmonids  in  the  state  of  California.  A 
working  group  of  the  WPRC  issued  a 
detailed  report  in  December,  1998 


entitled  "Protecting  California's 
Anadromous  Fisheries."  The  Executive 
Order  that  established  this  program 
expired  in  January,  1999:  however, 
continued  coordination  of  the  program 
is  occurring  under  the  auspices  of  the 
California  Biodiversity  Council  (CBC). 
NMFS  is  encouraged  that  the  State 
initiated  a  comprehensive,  watershed- 
based  approach  to  salmon  management 
and  restoration:  however,  the  California 
Watershed  Protection  Program  is  still 
under  development  and  has  not  been 
implemented  as  originally  envisioned. 

"To  support  the  Governor's  WPRC  and 
its  efforts  to  develop  a  Watershed 
Protection  Program,  DFG  implemented  a 
S3  million  Watershed  Initiative  in  1997- 
98  for  coastal  watershed  projects  north 
of  San  Francisco,  through  its  Fisher>' 
Restoration  Grants  Program.  These 
projects  focused  on  watershed  and 
riparian  habitat  restoration,  instream 
habitat  restoration;  watershed 
evaluation,  assessment,  and  planning: 
and  restoration  project  maintenance  and 
monitoring.  Beginning  in  1998-1999. 
DFG  funded  additional  staff  positions  to 
assist  in  watershed  plarming  efforts  and 
grant  proposal  development. 

A  key  element  of  the  State's 
Watershed  Protection  Program  that  is 
also  specified  in  the  1998  NMFS/ 
California  MOA  is  DFG's 
implementation  of  an  expanded  habitat 
restoration  program  for  coastal 
salmonids,  including  steelhead.  In  1997. 
the  California  legislature  enacted  Senate 
Bill  271  which  provided  DFG  with  S43 
million  over  six  years  for  habitat 
restoration  and  watershed  planning  to 
benefit  anadromous  salmonids  in 
coastal  watersheds,  including  the 
geographic  area  which  encompasses  the 
northern  California  steelhead  ESU.  The 
program  was  initiated  in  1997-98  and 
has  expanded  since  that  time.  Based  on 
the  SB  271  legislation,  funding  is 
expected  to  continue  through  at  least 
2002.  Substantial  funding  from  this 
program  has  been  committed  to  habitat 
restoration,  enhancement,  and 
watershed  planning  efforts  within  the 
northern  California  steelhead  ESU  since 
1997-98.  Throughout  Humboldt  and 
Mendocino  counties,  which  constitute 
much  of  the  geographic  area  comprising 
the  northern  California  steelhead  ESU. 
DFG  has  funded  over  200  projects 
costing  in  excess  of  $7.5  million  during 
the  past  three  years  (1997-98  through 
1999-2000).  NMFS  participates  as  an 
ex-officio  member  of  the  Advisory- 
Committee  that  reviews  the  distribution 
of  SB  271  grant  funding  to  ensure  that 
available  funds  are  spent  on  projects 
that  will  contribute  to  the  conservation 
of  listed  salmonids  as  well  as  north 
coast  steelhead.  In  addition  to  the 
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t'xpandt'ti  h.ihitat  n'stnr.itKiii  [)rii^raiii 
fun.i.'d  hv  SB  271.  DFC  has  added 
additiiiiial  staff  positums  tii  assist  iii 
<idnunist(Tiuv;  the  prii^;r<im.  provide 
technical  support  m  the  deveiopiiieiit  of 
watershed  pl.ms  and  h.ii)it<it  restoration 
proiects  and  miph'inent  a  new  steelhe.id 
monitoring  and  adaptive  management 
program  throughout  (  oastal  northern 
California 

\arthfrn  California  Stfclht^ad  ESU 
Stnitfiiic  Plan 

In  P'ehruary  HJMK.  1JF(;  compUfted  its 
strategic  management  plan  for  steeihead 
stocks  in  the  northern  California  ESI' 
(DFC  19M8).  In  March  imn.  the  State 
and  DFC;  formallv  committed  to 
implement  this  [dan  as  part  of  the 
NMFS/California  MOA  The  plan 
descrihes  existing  and  new  management 
measures  for  recreational  steeihead 
angling,  steeihead  hatchery  programs, 
and  steeihead  monitoring,  assessment 
and  adaptive  management  efforts  in  this 
ESU.  In  addition,  the  plan  desi:ribes 
DFCs  (mgoing  efforts  to  protec:t  and 
enhance  steeihead  habitat  within  this 
ESI.'.  These  management  measures  were 
intended  to  provide  immediate 
protection  for  steeihead  populations  in 
this  ESU,  while  longer-term  measures 
were  implemented  to  protect 
anadromoiis  Tish  habitat  on  non-federal 
lands  through  the  Watershed  Protection 
Program  and  the  SB  271  habitat 
restoration  program  The  main  elements 
of  the  northern  California  sttndht^ad 
strategic  management  plan  are  brieflv 
disc:ussed  here. 

1.  Harvest  Measures 

The  strategic  management  plan 
includes  several  harvest  management 
actions  which  are  intended  to  reduce 
impacts  on  adult  and  juvenile  steeihead 
in  the  Northern  California  ESU.  These 
include:  (1)  no  rettmtion  of  unm.irked 
(i.e..  naturally  produced)  adult  and 
juvenile  steeihead  in  all  rivers  and 
streams:  (2)  fishing  i:losures  in  steeihead 
rearing  tributaries  to  protect  juveniles; 
(.1)  expanded  closures  in  mainst(>m 
rivers  through  May  to  prott-ct 
outmigiating  juvenile  steeihead;  and  (4) 
various  gear  and  bait  restrictions 
designed  to  reduce  mortality  associated 
with  incidental  hooking  of  steeihead 

In  Februarv'  and  March  199H.  the 
California  Fish  and  (Jame  (icmimission 
(C^omniission)  adopted  emergencv 
changes  to  the  State's  inland  fishing 
regulations  which  were  intended  to 
implement  the  harvest  regulation 
c:hanges  contained  in  the  northern 
California  steeihead  strategic 
management  plan.  In  conjunction  with 
the  final  listing  determination  for  this 
ESL;  in  March  1998  (ti3  FR  1,3;J47). 
NMFS  reviewed  these  regulatorv 


(  haiiges  and  (:oiu:lud('d  that  they  would 
substantiallv  reduce  impacts  to  adult 
.uid  juvenile  steeihead  and  also  assist  in 
the  conservation  of  the  ESU  (NMFS. 
199H)  These  emergency  regulations 
were  formallv  enacted  by  the 
(;ommissi(m  in  |une  1998  following 
public  review  and  comment,  and  th*^y 
currently  remain  in  plac  e  NMFS 
believes  that  these  angling  regulations 
continue  to  provide  the  reduction  in 
impacts  and  conservation  benefits  that 
were  expected  at  the  time  the  decision 
was  made  not  to  list  this  ESU  in  March 
1998 

2.  Hatcher>'  Measures 

The  strategic  plan  for  the  northern 
California  ESU  contains  a  wide  range  of 
existing  and  new  hatcherv'  management 
measures  that  are  intended  to  reduce  the 
impacts  of  hatcher>'  steeihead  programs 
on  wild  steeihead  populations  in  this 
ESU.  Measures  incorporated  into  the 
plan  include:  (1)  release  strategies  that 
require  a  minimum  6  "  size  and  release 
at  the  hatcher,'  rather  than  off-site;  (2) 
marking  of  all  hatcherv-produced  fish 
that  are  released  and  the 
implementation  of  spawner  surveys  to 
assess  the  extent  to  which  hatcherv'  fish 
stray  into  natural  spawning  areas;  (3)  a 
commitment  to  reduce  hatcherv  releases 
or  implement  other  changes  in  hatchery 
prai:fices  if  signific:anf  straying  of 
hatchery  fish  is  found  to  occur;  (4)  a  cap 
on  hatchery  production  to  current 
levels,  regular  health  checks  during 
each  rearing  cycle  and  the  destruction  of 
diseased  fish  that  cannot  be  effectively 
treated;  (5)  a  review  of  the  existing 
operating  procedures  for  all  cooperative 
rearing  facilities  permitted  bv  the  State; 
and  (fi)  adoption  of  a  requirement  that 
all  cooperative  facilities  develop)  and 
submit  five-year  management  plans  to 
the  .State  for  approval.  NMFS  previouslv 
reviewed  these  existing  and  new 
hatcherv  management  measures  and 
conc;luded  that  they  would  substantiallv 
reduce  potential  impacts  to  wild 
steeihead  (NMFS,  1998d).  Because  of 
NMFS  ccjncerns  regarding  the 
operations  of  the  the  Mad  River 
Hatcherv  which  is  located  in  this  ESU, 
DFG  also  committed  in  the  1998  NMFS/ 
California  MOA  to:  (1)  undertake  a 
comprehensive  review  of  the  hatcherv' 
program,  including  its  stocking  history 
and  genetic  analysis  of  current 
broodstock;  and  (2)  develop  a  plan  to 
(diminate  any  adverse  impacts  of 
hatchery  operations  on  northern 
California  steeihead  if  necessarv'. 

The  DFG  implemented  a  statewide 
mass-marking  program  for  its  hatcherv' 
steeihead  programs  beginning  in  1997 
which  includes  the  hatchery  steeihead 
programs  in  the  northern  California 
steeihead  ESU.  DFG  is  also  requiring  all 


cooperative  rearing  programs  that 
produc:e  steeihead  in  this  ESU  to  mark 
all  released  fish.  This  marking  program 
has  continued  since  its  implementation 
in  1997  and  DFG  is  committed  to 
continuing  this  program  into  the  future. 
The  DFG  and  the  NMFS  have  also 
initiated  a  comprehensive  review  of 
DFGs  hatchery  programs  in  this  ESU 
(Mad  River  Hatcherv'  and  cooperative 
rearing  programs),  with  the  objective  of 
ensuring  that  these  programs  are 
compatible  with  the  conservation  of 
naturally  produced  steeihead.  This 
review  is  expected  to  be  completed  in 
2000.  Comprehensive  monitoring  of 
stray  rates  for  hatchery  produced  fish 
has  not  been  implemented  in  this  ESU. 
but  DFG  expects  to  begin  a  north  coast 
steeihead  monitoring  program  in  2000. 

3.  Steeihead  Monitoring  and  Adaptive 
Management 

The  strategic  management  plan  for  the 
northern  California  ESU  identifies 
ongoing  and  expanded  monitoring 
programs  to  assess  steeihead  abundance. 
A  commitment  to  implement  these 
programs  is  contained  in  the  1998 
NMFS/California  MOA.  A  key  element 
of  this  monitoring  program  was  a 
commitment  to  establish  a  joint 
scientific  and  technical  team  including 
representatives  from  DFG  and  NMFS  to 
design  appropriate  detailed  monitoring 
programs  for  steeihead  in  this  ESU. 
NMFS  considered  these  monitoring 
efforts  critically  important  given  the 
uncertain  status  of  steeihead 
populations  in  these  ESUs,  and 
indicated  that  adequate  State  funding 
was  critical  to  implementing  the 
program  (63  FR  13347.  March  19.  1998). 
As  part  of  the  NMFS/California  MOA. 
both  DFG  and  NMFS  committed  to  seek 
adequate  funding  for  this  program.  The 
DFG  has  taken  significant  steps  to 
implement  this  expanded  steeihead 
monitoring  program  in  the  northern 
California  steeihead  ESU.  but  the  full 
program  has  not  been  yet  fully 
developed  or  implemented.  The  DFG 
has  committed  significant  fiscal 
resources  to  hire  and  redirect  existing 
staff  resources  to  create  a  north  coast 
steeihead  monitoring  team  and  program 
that  will  address  the  northern  California 
steeihead  ESU  as  well  as  areas  further 
north  in  California,  and  has  established 
a  scientific  and  technical  team  to  guide 
development  of  this  effort.  A  set  of 
comprehensive  monitoring  proposals 
have  been  developed  which  are  under 
review  by  the  scientific  and  technical 
team.  NMFS  expects  the  finalized 
monitoring  program  for  this  ESU  to  be 
implemented  in  early  2000. 
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NMFS/California  Memorandum  of 
Agreement 

NMFS  evaluated  a  wide  range  of 
conservation  efforts  that  California  had 
adopted  or  was  in  the  process  of 
developing  in  conjunction  with  NMFS' 
decision  not  to  list  the  northern 
California  steeihead  ESU  (63  FR  13347. 
March  19,  1998).  NMFS  concluded  that 
DFG's  harvest  and  hatchery  programs 
for  this  ESU  would  increase  adult 
escapement,  increase  juvenile  survival, 
and  reduce  adverse  impacts  of  hatcherv' 
populations  on  wild  fish.  In  the  near- 
term,  NMFS  expected  these  measures 
would  contribute  to  improved  survival 
and  population  stability  for  steeihead. 
In  addition,  DFG's  monitoring  and 
adaptive  management  programs  were 
expected  to  provide  State  and  Federal 
managers  with  the  ability  to  assess  the 
status  of  steeihead  populations  and  their 
response  to  harvest  and  hatchery 
management  changes.  However,  NMFS 
was  also  concerned  that  California's 
habitat  protection  efforts,  (e.g., 
development  of  a  Watershed  Protection 
Program  and  implementation  of  the 
expanded  habitat  restoration  program 
established  by  SB  271),  were  not 
adequate  to  secure  properly  functioning 
habitat  conditions  for  this  ESU  over  the 
long-term.  To  address  these  concerns, 
NMFS  entered  into  a  MOA  with  the 
State  (NMFS/California  MOA.  1998). 

Under  the  terms  of  the  NMFS/ 
California  MOA,  the  State  committed  to 
a  broad  range  of  measures  including:  (1) 
compliance  with  existing  State 
regulations,  with  particular  emphasis  on 
the  management  measures  contained  in 
the  strategic  management  plans  for 
north  coast  steeihead;  (2) 
implementation  of  harvest  and  hatchery- 
management  measures  contained  in  the 
strategic  management  plan  for  northern 
California  steeihead;  (3)  implementation 
of  a  monitoring  evaluation  and  adaptive 
management  program  for  steeihead, 
including  those  elements  contained  in 
the  strategic  management  plan  for 
northern  California  steeihead;  (4) 
continued  implementation  of  a 
California  Watershed  Protection 
Program,  including  the  SB  271 
watershed  planning  and  habitat 
restoration  program  in  coastal 
watersheds,  and  the  joint  review  and 
revision  of  the  State's  forest  practice 
rules  (FPRs)  in  conjunction  with  a 
scientific  review  panel  to  ensure  that 
the  revised  FPRs  were  adequate  to 
conserve  anadromous  salmonids, 
including  steeihead.  As  previously 
discussed,  because  of  the 
preponderance  of  private  timber  lands 
and  timber  harvest  activity  in  the 
northern  California  ESU,  NMFS 


considered  this  to  be  a  critically 
important  provision  in  the  MOA. 

Many  of  the  provisions  in  the  NMFS/ 
California  MOA  relating  to  the  northern 
California  steeihead  ESU  have  been  or 
are  being  implemented  by  the  State; 
however,  critically  important  provisions 
related  to  revision  of  the  FPRs  have  not 
been  implemented.  The  current  status  of 
the  State's  effort  to  implement  the  MOA. 
with  particular  regard  to  the  Northern 
California  steeihead  ESU,  is  discussed 
here. 

1.  Compliance  with  existing  State 
regulations 

In  accordance  with  section  4  of  the 
NMFS/California  MOA,  the  DFG  made 
recommendations  to  the  Fish  and  Game 
Commission  to  implement  detailed 
angling  regulation  changes  contained  in 
the  strategic  management  plan  for 
northern  California  steeihead.  The 
Commission  adopted  these 
recommendations  on  an  emergency 
basis  in  February  1998  and  permanent 
regulations  became  effective  in  August 
1998.  Within  this  ESU,  these  regulations 
specifically  prohibit  retention  of 
naturally  spawned  adult  steeihead. 
prohibit  fishing  for  naturally  produced 
juvenile  steeihead  in  tributary  streams, 
minimize  the  angling  impacts  on 
juvenile  steeihead  in  mainstem  rearing 
areas  through  gear/bait  restrictions, 
prohibit  retention  of  summer  steeihead 
and  prohibit  fishing  in  their  summer 
holding  areas  and  provide  for  the 
retention  of  marked,  hatcher>'-produced 
steeihead. 

2.  Harvest  and  Hatchery  Management 
In  accordance  with  section  6  of  the 

NMFS/California  MOA,  two  provisions 
have  been  implemented.  First,  the  DFG 
reconunended  and  the  Fish  and  Game 
Commission  adopted  permanent 
regulations  that  provide  only  for  the 
retention  of  non-listed,  hatcherv'- 
produced  steeihead.  Second,  the  DFG 
has  implemented  a  state  wide  mass 
marking  program  for  hatchery  produced 
steeihead.  This  program  was  initiated 
with  brood  year  1997  steeihead  released 
in  winter  1998,  and  the  marking 
program  has  continued  aimually  since 
that  time.  This  program  has  resulted  in 
complete  marking  of  all  steeihead 
produced  at  the  Mad  River  Hatchery, 
which  is  located  in  this  ESU.  In 
addition.  DFG  is  requiring  that  all 
cooperative  rearing  programs  that 
produce  steeihead  mark  them  prior  to 
release. 

Three  additional  provisions  contained 
in  section  6  of  the  NMFS/Califomia 
MOA  have  not  yet  been  implemented, 
but  are  either  in  progress  or  will  be 
initiated  shortly.  To  date,  DFG  has  not 
implemented  a  process  for  establishing 
recovery  and  strategic  goals  for  north 


coast  steeihead.  including  this  ESU.  nor 
has  it  initiated  a  monitoring  program  to 
measure  stray  rates  of  hatcherv- 
produced  steeihead.  However,  the  DFG 
has  established  a  North  Coast  Steeihead 
Monitoring  Program  to  develop  and 
implement  a  monitoring  program, 
which  will  include  the  northern 
California  steeihead  ESU.  and  a  joint 
scientific  and  technical  team  to  provide 
guidance  to  the  program.  DFG  has 
developed  a  preliminary  monitoring 
program  and  is  consulting  the  joint 
scientific  and  technical  team  to  refine 
the  program  and  explore  options  for 
establishing  recovery  and  strategic  goals 
within  this  ESU.  NMFS  anticipates  that 
this  program  will  commence  in  2000. 
Although  the  monitoring  program 
specified  in  the  NMFS/Califomia  MOA 
has  not  been  fully  implemented.  DFG 
has  continued  to  carry  out  several 
monitoring  and  research  programs  on 
the  north  coast,  primarily  in  the 
Klamath  Mountains  Province  ESU. 
which  have  provided  data  useful  for  the 
management  of  steeihead.  Finally. 
NMFS  and  DFG  have  recently 
undertaken  a  state-wide  review  of  the 
State's  hatcherv-  programs,  including  the 
Mad  River  Hatchery  which  is  located  in 
this  ESU.  as  well  as  the  State's 
cooperative  rearing  program  which  has 
a  small  number  of  projects  within  this 
ESU.  This  review  is  expected  to  be 
completed  by  lune  2000. 

3.  Monitoring  Evaluation  and 
Adaptive  Management 

In  accordance  with  section  7  of  the 
NMFS/Califomia  MOA,  the  DFG  has 
implemented,  at  least  in  part,  two  key 
provisions.  First,  the  DFG  has 
established  a  joint  scientific  and 
technical  team  to  assist  it  with  the 
development  of  a  comprehensive 
monitoring  program  for  steeihead  on  the 
north  coast,  including  the  northern 
California  ESU.  The  NMFS/Califomia 
MOA  called  for  this  program  to  be 
developed  by  June  1998;  however,  as 
discussed  in  the  preceding  section.  DFG 
has  not  yet  completed  development  of 
the  study  plan  or  initiated  a 
comprehensive  monitoring  program. 
Second,  the  DFG  has  secured  the 
necessary  funding  to  establish  a  north 
coast  steeihead  monitoring  program, 
including  the  dedication  of  professional 
staff  and  the  acquisition  of  necessarv' 
equipment  and  facilities.  A  preliminarv- 
monitoring  program  plan  has  been 
developed  by  the  monitoring  program 
staff,  and  this  plan  is  currently  under 
review-  by  the  joint  scientific  and 
technical  team. 

4.  California's  Watershed  Protection 
Program 

Section  9  of  the  NMFS/California 
MOA  commits  the  State  to  continue 
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clevt!l(ipni('iit  i)f  its  VVdttTshfd 
ProtiH  tion  Program,  with  a  spt'cific 
(^InnifMit  <iddr«!.ssing  salmtinid 
consorvation,  and  to  coordinatf  with 
NMFS  in  estahli.shing  a  scicntifu  review 
panel  thai  wiinld  advise  the  .Statu  in  its 
dcvt'iopincnt  ot  this  program   \n 
addition.  Section  9  commits  the  State  to 
dirtH'.t  personnel  and  fiscal  resources  to 
implement  an  expandt^d  habitat 
restoration  program  in  coastal 
watersheds  using  SB  271  funds.  Details 
of  the  State's  Watershed  Protection 
Program  and  DFG's  efforts  to  implement 
e.xpanded  watershed  planning  and 
habitat  restoration  in  coastal  wattTsheds 
were  described  previously  (see  Efforts 
Being  Made  to  Protect  West  Cloast 
Steelhead) 

Section  9  of  the  NMFS/California 
MOA  contains  several  measures  relating 
to  the  review  and  revision  of  the  State's 
FPRs  bec:ause  of  NMFS's  concerns 
regarding  the  effects  of  State-regulated 
timber  harvest  freshwater  habitat 
conditions  for  anadromous  salmonids. 
including  steelhead  in  the  Northern 
California  ESII.  Specific:ally,  the  NMFS/ 
(California  MOA  calls  for:  (1)  a  joint 
review  of  the  FPRs  bv  NMFS  and  the 
State,  including  their  implementation 
and  enforcement.  (2)  the  State  to  make 
appropriate  changes  in  implementation 
and  enforcement,  if  necessary.  (3)  the 
State,  in  consultation  with  NMFS,  to 
make  recommendations  to  the  BQF  for 
changes  in  the  FPRs  nec:essary  to 
conserve  anadromous  salmonids,  and 
(4)  the  BQF  to  complete  action  on  the 
recommended  changes  in  the  FPRs  by 
January  2000.  Full  implementation  of 
these  NMFS/California  MOA 
provisions,  including  implementation  of 
changes  in  the  FPRs  by  [anuarv  1.  21)00. 
was  a  critical  factor  in  NMF.S's  decision 
to  not  list  the  northern  California 
steelhead  ESU.  For  details  of  the  State's 
current  FPRs.  including  the  recently 
adfipted  interim  FPR  changes,  see 
Inadecjuacy  of  Existing  Regulatory 
Mechanisms 

Listing  Determination 

Section  3  of  the  ESA  defines  an 
endangered  species  as  anv  species  in 
danger  of  extinction  throughout  all  or  a 
significant  portion  of  its  range,  and  ,i 
threatened  spec  ies  as  any  spec  ies  likely 
to  become  an  (Uidangered  species  within 
the  foreseeable  future  throughout  all  or 
a  significant  portion  of  its  range.  Sef:tion 
4(h)(  1 )  of  the  ESA  recpiires  that  the 
listing  determination  he  based  solely  on 
the  best  scientific:  and  commercial  data 
available,  after  conducting  a  review  of 
the  status  of  the  species  and  after  taking 
into  ac:c:ount  those  efforts,  if  any.  being 
made  to  protect  such  species. 


In  December  1997,  the  NMFS" 
steelhead  BRT  concluded  that  the 
Northern  California  steelhead  ESU  was 
likely  to  bec:ome  endangered  in  the 
foreseeable  future  based  on  a  review  of 
the  best  available  biological  information 
(NMFS.  1997)   Based  on  a  review  of 
updated  abundance  and  trend 
information  that  was  available  for  this 
ESC.  NMFSs  SWFSC  (NMFS,  2000) 
(:on(  luded  that  the  current  biological 
status  of  the  ESU  has  changed  little 
since  it  was  last  evaluated  in  1997. 
Updated  abundanc;e  and  trend  data 
show  small  increases  for  winter  and 
summer  steelhead  in  the  Eel  River,  but 
current  abundance  is  well  below 
estimates  in  the  1980s  and  even  further 
reduced  from  levels  in  the  1960s. 
Redwood  Creek  summer  steelhead 
abundance  remains  very  low  There  are 
no  new  data  suggesting  substantial 
increases  or  decreases  in  populations 
since  the  last  updated  status  review  was 
completed.  The  Eel  River  winter  and 
summer  steelhead  populations,  which 
represent  the  best  available  data  set  for 
this  ESU,  are  still  severely  reduced  from 
pre- 1960s  levels. 

As  di-scussed  elsewhere  in  this  final 
rule,  California  has  implemented  several 
of  the  conservation  measures  that  NMFS 
relied  upon  in  making  its  decision  not 
to  list  the  northern  California  ESU. 
Specifically,  the  State  has  enacted 
substantial  changes  to  the  State's  in- 
river  angling  regulations  in  1998  to 
protect  coastal  steelhead  populations 
including  steelhead  in  this  ESU.  These 
n!gulations,  with  slight  modification, 
remain  in  effect,  and  NMFS  believes 
they  c;ontinue  to  provide  the  substantial 
protection  and  conservation  benefits 
thai  were  expected  to  occur  at  the  time 
of  the  decision  not  to  list  this  ESLI.  The 
State  has  also  implemented,  or  begun  to 
implement,  several  other  conservation 
measures  for  this  ESI',  including 
extensive  watershed  planning  and/or 
habitat  restoration  through  the  SB  271 
program,  marking  of  hatchery  produced 
stecdhead  and  other  improvements  in 
hatchery  practices,  and  stc?elhead 
monitoring.  Although  implementation 
of  some  of  these  measures  has  been 
delayed,  as  is  the  case  for  the  steelhead 
monitoring  program.  NMFS  continues  to 
tjelieve  that  these  efforts  will 
(:ollec:tively  benefit  steelhead  in  this 
ESU  and  eventually  contribute  to  an 
improved  understanding  of  its  status. 

Although  these  conservation  efforts 
are  expected  to  benefit  steelhead  in  this 
E.SU,  NMF.S  continues  to  believe  that 
improvcrd  habitat  protection  and 
restoration  of  properly  functioning 
freshwater  habitat  conditions  for 
spawning,  rearing,  and  migration  are 
essential  to  the  long-term  survival  and 


recovery  of  this  ESU.  Because  Federal 
land  ownership  is  both  fragmented  and 
limited  in  this  ESU  (approximately  19 
percent  of  ESU),  the  key  to  achieving 
habitat  protection  and  properiy 
functioning  habitat  conditions  in  this 
ESU  is  the  improvement  of  land 
management  activities  on  non-Federal 
lands  (approximately  81  percent  of 
ESU).  To  ensure  improved  protection  of 
habitat  on  non-Federal  lands  in  this 
ESU,  the  NMFS/California  MOA 
contained  several  provisions  for  the 
review  and  modification  of  the  State's 
FPRs.  Full  implementation  of  these 
provisions,  including  implementation  of 
changes  in  the  FPRs  by  January  1,  2000, 
was  a  critical  factor  in  NMFS's  previous 
decision  not  to  list  this  ESU.  Because 
the  State  has  not  implemented  changes 
in  the  FPRs  necessary  to  protect 
steelhead  in  this  ESU,  NMFS  believes 
that  critically  important  conservation 
measures  are  not  being  implemented  to 
reduce  the  threats  to  this  ESU  from 
timber  harvest  activities  on  non-Federal 
lands.  Consequently,  NMFS  concludes 
that  existing  State  and  Federal 
conservation  measures  collectively  fail 
to  provide  for  the  attainment  of  properly 
functioning  habitat  conditions  necessary 
to  provide  for  the  long-term  protection 
and  conservation  of  this  ESU. 

Based  on  a  review  of  the  best 
available  information,  therefore.  NMFS 
concludes  that  the  Northern  California 
steelhead  ESU  warrants  listing  as  a 
threatened  species  at  this  time.  In 
arriving  at  this  determination,  NMFS 
carefully  considered  the  December  1997 
scientific  conclusions  of  the  BRT 
regarding  this  ESU.  the  results  of  an 
updated  status  review  for  the  ESU 
(NMFS.  2000).  the  status  of  State  and 
Federal  conservation  efforts  directed  at 
protecting  steelhead  in  this  ESU. 
including  implementation  of  provisions 
contained  in  the  NMFS/California 
MOA. 

NMFS  previously  examined  the 
relationship  between  hatchery  and 
natural  populations  of  steelhead  in  this 
ESU,  and  also  assessed  whether  any 
hatchery  populations  are  essential  for 
their  recovery.  At  this  time,  NMFS  does 
not  believe  any  specific  hatchery 
populations  in  this  ESU  are  essential  for 
recovery  and  therefore  none  are  listed. 
Accordingly,  only  naturally  reproduced 
populations  of  steelhead  and  their 
progeny  in  this  ESU  are  listed  as  a  result 
of  this  determination. 

However,  the  determination  that  a 
hatchery  stock  is  not  essential  for 
recovery  at  this  time  does  not  preclude 
it  from  playing  a  role  in  recovery  in  the 
future  if  such  a  conservation  measure  is 
warranted.  Any  hatchery  population 
that  is  part  of  the  ESU  is  potentially 
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available  for  use  in  recoverv'  if 
circumstances  warrant  it.  In  this 
context,  an  essential  hatchery 
population  is  one  that  is  vital  to 
incorporate  into  recovery  efforts.  If  in 
the  future  any  hatchery  population  in 
this  ESU  is  determined  to  be  essential 
for  recovery  and  is  integrated  into 
recovery  efforts,  NMFS  will  consider 
taking  the  administrative  action  of 
listing  that  hatchery  population. 

NMFS'  "Interim  Policy  on  Artificial 
Propagation  of  Pacific  Salmon  Under 
the  Endangered  Species  Act  "  (58  FR 
17573,  April  5,  1993)  provides  guidance 
on  the  treatment  of  hatchery  stocks  in 
the  event  of  a  listing.  Under  this  policy, 
"progeny  offish  from  the  listed  species 
that  are  propagated  artificially  are 
considered  part  of  the  listed  species  and 
are  protected  under  the  ESA." 

For  unlisted  hatchery  populations 
that  are  part  of  the  Northern  California 
ESU,  NMFS  believes  it  may  be  desirable 
to  incorporate  naturally  spawned,  listed 
fish  into  the  broodstock  to  ensure  that 
its  genetic  and  life  history 
characteristics  do  not  diverge 
significantly  from  natural  populations. 
Therefore,  NMFS  may  allow  the 
collection  of  broodstock  for  this  use  if 
it  is  consistent  with  an  acceptable 
conservation  plan  (e.g..  Hatchery  and 
Genetic  Management  Plan)  for  the  ESU. 
If  listed  fish  are  used  as  broodstock 
consistent  with  an  acceptable 
conservation  plan,  NMFS  may 
determine  that  it  is  not  necessary  to 
consider  the  progeny  of  intentional 
hatchery  x  listed  crosses  as  listed  fish 
(except  in  those  cases  where  the 
hatcher}'  population  is  listed  as  well). 
NMFS  believes  this  is  consistent  with 
NMFS'  interim  policy  and  with  the 
policy  and  purposes  of  the  ESA. 

At  this  time,  NMFS  is  only  listing  the 
anadromous  life  forms  of  O.  mykiss. 

Prohibitions  and  Protective  Measures 

Section  4(d)  of  the  ESA  requires 
NMFS  to  issue  protective  regulations  it 
finds  necessary  and  advisable  to  provide 
for  the  conservation  of  threatened 
species.  Section  9  of  the  ESA  prohibits 
violations  of  protective  regulations  for 
threatened  species  promulgated  under 
ESA  section  4(d).  The  ESA  4(d) 
protective  regulations  may  prohibit, 
with  respect  to  the  threatened  species, 
some  or  all  of  the  acts  which  section  9 
of  the  ESA  prohibits  with  respect  to 
endangered  species.  These  ESA  section 
9  prohibitions  and  4(d)  regulations 
apply  to  all  individuals,  organizations, 
and  agencies  subject  to  U.S.  jurisdiction. 
NMFS  intends  to  develop  and 
promulgate  an  ESA  4(d)  protective 
regulation  for  the  northern  California 
steelhead  ESU  in  a  separate  rulemaking. 


The  process  for  completing  the  ESA  4(d) 
rule  will  provide  the  opportunity  for 
public  comment  on  the  proposed 
protective  regulations. 

In  the  case  of  threatened  species. 
NMFS  has  flexibility  under  ESA  section 
4(d)  to  tailor  the  protec:tive  regulations 
to  provide  for  the  conservation  of  the 
species.  Even  though  existing 
conservation  efforts  and  plans  are  not 
sufficient  to  preclude  the  need  for 
listing  at  this  time,  they  are  nevertheless 
valuable  for  improving  watershed  health 
and  restoring  fishery  resources.  In  those 
cases  where  well-developed,  reliable 
conservation  plans  exist,  NMFS  may 
choose  to  incorporate  them  into  the 
recovery  planning  process,  starting  with 
the  protective  regulations.  For  example, 
the  interim  ESA  4(d)  rule  for  the 
Southern  Oregon/Northern  California 
coho  (62  FR  24588,  May  7,  1997)  does 
not  prohibit  habitat  restoration  activities 
conducted  in  accordance  with  approved 
plans  or  fisheries  under  an  approved 
state  management  plan.  NMFS  recently 
proposed  ESA  4(d)  regulations  for  14 
ESUs  of  steelhead  and  salmon  (64  FR 
73479).  Any  future  ESA  4(d)  protective 
regulation  for  the  Northern  California 
steelhead  ESU  is  likely  to  be  comparable 
to  the  4(d)  regulations  proposed  for 
steelhead,  and  therefore,  contain 
limitations  on  the  section  9  take 
prohibitions  for  activities  such  as 
recreational  angling,  artificial 
propagation,  habitat  restoration, 
scientific  research  and  other  activities 
when  they  are  conducted  in  accordance 
with  approved  conservation  plans. 

Sections  7(a)(2)  and  7(a)(4)  of  the  ESA 
require  Federal  agencies  to  consult  with 
NMFS  to  ensure  that  activities  they 
authorize,  fund,  or  conduct  are  not 
likely  to  jeopardize  the  continued 
existence  of  a  listed  species  or  a  species 
proposed  for  listing,  or  adversely 
modify  critical  habitat  or  proposed 
critical  habitat.  Examples  of  Federal 
actions  likely  to  affect  steelhead  in  the 
Northern  California  ESU  include 
authorized  land  management  activities 
of  the  USPS  and  BLM,  operation  of 
hydroelectric  and  storage  projects 
permitted  by  FERC,  and  activities 
permitted  by  the  Corps  of  Engineers. 
Such  activities  may  include  timber  sales 
and  harvest,  permitting  livestock 
grazing,  hydroelectric  power  generation, 
and  flood  control.  Other  Federal  actions, 
including  the  Corps  section  404 
permitting  activities  under  the  CWA 
and  section  10  permitting  under  the 
Rivers  and  Harbors  Act,  and  FERC 
licenses  for  non-Federal  development 
and  operation  of  hydropower  may  also 
require  consultation. 

Sections  10(a)(1)(A)  and  10(a)(1)(B)  of 
the  ESA  provide  NMFS  with  authority 


to  grant  exceptions  to  the  ESA's  "take" 
prohibitions.  Section  10(a)(1)(A) 
scientific  research  and  enhancement 
permits  may  be  issued  to  entities 
(Federal  and  non-Federal)  for  scientific 
purposes  or  to  enhance  the  propagation 
or  survival  of  a  listed  species.  NMFS  has 
issued  .section  10(a)(1)(A)  research/ 
enhancement  permits  for  listed  chinook 
salmon  and  steelhead  for  a  number  of 
activities,  including  trapping  and 
tagging,  electroshocking  to  determine 
population  presence  and  abundance, 
removal  of  fish  from  irrigation  ditches 
and  collection  of  adult  fish  for  artificial 
propagation  programs. 

Section  10(a)(1)(B)  incidental  take 
permits  may  be  issued  to  non-Federal 
entities  performing  activities  which  may 
incidentally  take  listed  species  so  long 
as  the  taking  is  incidental  to,  and  not 
the  purpose  of,  the  carrying  out  of  an 
otherwise  lawful  activity.  The  types  of 
activities  potentially  requiring  a  section 
10(a)(1)(B)  incidental  take  permit 
include  the  operation  and  release  of 
artificially  propagated  fish  by  state  or 
privately  operated  and  funded 
hatcheries,  state  or  academic  research 
not  receiving  Federal  authorization  or 
funding,  logging,  road  building,  grazing, 
and  diverting  water  into  private  lands 

Take  Guidance 

NMFS  and  the  FWS  published  in  the 
Federal  Register  on  July  1.  1994  (59  FR 
34272).  a  policy  that  NMFS  shall 
identify' ,  to  the  maximum  extent 
practicable  at  the  time  a  species  is 
listed,  those  activities  that  would  or 
would  not  constitute  a  violation  of 
section  9  of  the  ESA.  The  intent  of  this 
policy  is  to  increase  public  awareness  of 
the  effect  of  this  listing  on  proposed  and 
ongoing  activities  within  the  species' 
range.  NMFS  believes  that  the  following 
actions  are  not  likely  to  be  prohibited  in 
an  ESA  4(d)  rule  and  therefore  will  not 
result  in  a  violation  of  section  9: 

1.  Possession  of  steelhead  from  any 
steelhead  ESU  listed  as  threatened 
which  are  acquired  lawfully  by  permit 
issued  by  NMFS  pursuant  to  section  10 
of  the  ESA,  or  by  the  terms  of  an 
incidental  take  statement  pursuant  to 
section  7  of  the  ESA. 

2.  Federally  funded  or  approved 
projects  that  involve  activities  such  as 
silviculture,  grazing,  mining,  road 
construction,  dam  construction  and 
operation,  discharge  of  fill  material, 
stream  channelization  or  diversion  for 
which  section  7  consultation  has  been 
completed,  and  when  activities  are 
conducted  in  accordance  with  any  terms 
and  conditions  provided  by  NMFS  in  an 
incidental  take  statement  accompanying 
a  biological  opinion. 
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Activities  that  NMFS  behoves  could 
potentially  harm  steelhead  in  the 
northern  California  ESU  and.  therefore, 
niav  be  prohibited  in  a  4(d)  rule 
applying  section  9  take  prohibitions, 
include,  but  are  not  limited  to: 

1.  Land-use  activities  that  adversely 
affecl  steelhead  habitat  in  the  proposed 
ESU  (e.g.,  logging,  grazing,  farming, 
urban  development,  road  construction 
in  riparian  areas  and  areas  susceptible 
to  mass  wasting  and  surface  erosion). 

2.  Destniction/alteration  of  the 
steelhead  habitat  in  the  proposed  ESU, 
such  as  removal  of  large  woody  debris 
and  "sinker  logs"  or  riparian  shade 
canopy,  dredging,  discharge  of  fdl 
material,  draining,  ditching,  diverting, 
blocking,  or  altering  stream  channels  or 
surface  or  ground  water  flow 

3.  Discharges  or  dumping  of  toxic 
chemicals  or  other  pollutants  (e.g., 
sewage,  oil,  gasoline)  into  waters  or 
riparian  areas  supporting  steelhead  in 
the  proposed  ESIJ. 

4.  Violation  of  discharge  permits. 

5.  Pesticide  applications. 

6.  Interstate  and  foreign  commerce  of 
steelhead  from  the  listed  ESU  and 
import/export  of  steelhead  from  any 
ESU  without  a  threatened  or  endangered 
species  permit. 

7.  Collecting  or  handling  of  steelhead 
from  the  listed  ESUs.  Permits  to  conduct 
these  activities  are  available  for 
purposes  of  scientific  research  or  to 
enhance  the  propagation  or  survival  of 
the  species. 

8.  Introduction  of  non-native  species 
likely  to  prey  on  steelhead  in  the  listed 
ESU  or  displace  them  from  their  habitat. 

These  lists  are  not  exhaustive.  They 
are  intended  to  provide  some  examples 
of  the  types  of  activities  that  might  or 
might  not  be  considered  by  NMF.S  as 
constituting  a  take  of  steelhead  in  the 
northern  California  ESU  under  the  ESA 
and  its  regulations.  Questions  regarding 
whether  specific  activities  will 
constitute  a  violation  of  the  section  4 
take  prohibitions,  and  gent^ral  inquiries 
regarding  prohibitions  and  permits, 
should  be  directed  to  NMF.S  (see 
ADDRESSES) 

Critical  Habitat 

Section  4(a)(;0(A)  of  the  ESA  requires 
that,  to  the  maxinuim  extent  prudent 
and  determinable,  NMFS  designate 
critical  habitat  concurrently  with  <i 
determination  that  a  species  is 
endangered  or  thriMtened.  Pursuant  to 
4(b)(fi)(C)(ii),  if  cTitical  habif.it  is  not 
then  determinable,  however,  NMFS  mav 
extend  the  designation  for  up  to  one 
vear  after  the  date  of  the  CiUdl  rule 
listing  the  spec:ies  While  NMFS  has 
completed  its  initi.il  analysis  of  the 


biological  status  of  steelhead  in  the 
Northern  California  ESU,  it  has  not 
performed  the  full  analysis  necessarv'  for 
designating  critical  habitat  at  this  time. 
.Since  critical  habitat  is  not  now 
determinable  for  the  Northern  California 
ESU,  NMFS  intends  to  develop  a  critical 
habitat  proposal  for  designation  within 
the  next  vear. 

References 

A  complete  list  of  all  cited  references 
is  available  upon  request  (see 
ADDRESSES) 

Classification 

National  Environmental  Policy  Act 

The  1982  amendments  to  the  ESA,  in 
section  4(b)(1)(A),  restrict  the 
information  that  may  be  considered 
when  assessing  species  for  listing.  Based 
(m  this  limitation  of  criteria  for  a  listing 
decision  and  the  opinion  in  Pacific 
Legal  Foundation  v.  Andrus.  675  F.  2d 
825  (6th  Cir.  1981),  NMFS  has 
concluded  that  ESA  listing  actions  are 
not  subject  to  the  environmental 
assessment  requirements  of  the  National 
Environmental  Policy  Act  (NEPA).  See 
NO.^A  Administrative  Order  216-6. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

As  noted  in  the  Conference  Report  on 
the  1982  amendments  to  the  ESA. 
economic  impacts  cannot  be  considered 
when  assessing  the  status  of  species. 
Therefore,  the  economic  analysis 
requirements  of  the  Regulatory 
Flexibility  Act  (RFA)  are  not  applicable 
to  the  listing  process.  In  addition,  this 
final  rule  is  exempt  from  review  under 
Executive  Order  12866 

Executive  Order  13132 — Federalism 

In  kt?eping  with  the  intent  of  the 
Administration  and  Congress  to  provide 
continuing  and  meaningful  dialogue  on 
issues  of  mutual  .State  and  Federal 
intere.st,  NMFS  has  conferred  with  State 
and  local  government  agencies  in  the 
course  of  assessing  the  status  of  the 
Northern  California  steelhead  ESU,  and 
considered,  among  other  things,  state 
and  local  conser\ation  measures  State 
and  local  governments  have  expressed 
support  both  for  the  conservation  of  the 
Northern  California  steelhead  EvSU  and 
for  activities  that  affect  this  El.SU.  The 
history-  and  content  of  this  dialogue,  as 
well  as  the  basis  for  this  action,  is 
described  in  the  propt)sed  rule,  and  in 
ntht>r  Federal  Register  Documents 
preceding  this  action.  (See  61  FR  41541. 
August  9,  1996:  62  FR  43974,  August  18, 
1997,  and  63  FR  13347,  March  19, 
1998).  NMFS  staff  have  had  numerous 


discussions  with  various  governmental 
agency  representatives  regarding  the 
status  of  this  ESU,  and  have  sought 
working  relationships  with  agencies  and 
others  in  order  to  promote  salmonid 
restoration  efforts.  In  addition,  NMFS' 
staff  have  given  presentations  to 
interagency  forums  and  other  interested 
groups  considering  conservation 
measures.  NMFS  has  engaged  in 
informal  and  formal  contacts  with 
affected  state,  local  or  regional  entities, 
giving  careful  consideration  to  all 
written  or  oral  comments  received.  As 
one  part  of  that  process,  NMFS  held 
public  hearings  on  the  proposed  action. 
NMFS  also  consulted  with  appropriate 
elected  officials  in  the  establishment  of 
a  final  rule. 

At  this  time  NMFS  is  not 
promulgating  protective  regulations 
pursuant  to  ESA  section  4(d)  or 
proposing  to  designate  critical  habitat. 
Prior  to  finalizing  ESA  4(d)  regulations 
for  this  ESU,  or  proposing  to  designate 
critical  habitat,  NMFS  will  compiv  with 
all  relevant  NEPA  and  RFA 
requirements. 

List  of  Subjects  in  50  CFR  Part  223 

Endangered  and  threatened  species, 
Exports,  Imports,  Marine  mammals. 
Transportation. 

Dated:  May  n.  2000. 

Penelope  D.  Dalton. 

Assistant  Administrator  for  Fisheries, 
Sational  \tanne  Fishtries  Smice 

For  the  reasons  set  forth  in  the 
preamble.  50  CFR  part  223  is  amended 
as  follows: 

PART  223— THREATENED  MARINE 
AND  ANAOROMOUS  SPECIES 

1.  The  authority  citation  for  part  223 
continues  to  read  as  follows; 

Authority:  16  I'.S.C   1,531-154,3:  subpart  B. 
Section  22.T102  also  issued  under  16  U.S.C. 
1361  el  seq. 

2.  In  §223.102.  paragraph  (a)(22)  is 
added  to  read  as  follows: 

§  223.1 02    Enumeration  of  threatened 
species. 


(22)  Xorthern  California  steelhead 
lOncorhynchus  mykissj.  Includes  all 
naturally  spawned  populations  of 
steelhead  (and  their  progeny)  in  coastal 
river  basins  ranging  from  Redwood 
Oeek  in  Humboldt  County,  California  to 
the  Gualala  River,  inclusive,  in 
Mendocino  County,  California. 
IKK  U()(    00-141f»6  Filed  b-ft-OO;  8:45  din] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  nnaking  pnor  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  99-NM-308-AD] 

RIN2120-AA64 

Airworthiness  Directives;  Boeing 
Model  757  Series  Airplanes  Powered 
by  Pratt  &  Whitney  Engines 

agency:  Federal  Aviation 

Administration.  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM), 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Boeing  Model  757  series 
airplanes  powered  by  Pratt  &  Whitney 
engines.  This  proposal  would  require 
modification  of  the  nacelle  strut  and 
wing  structure.  This  proposal  is 
prompted  by  reports  indicating  that  the 
actual  operational  loads  applied  to  the 
nacelle  are  higher  than  the  anah'tical 
loads  that  were  used  during  the  initial 
design.  Such  an  increase  in  loading  can 
lead  to  fatigue  cracking  in  primary'  strut 
structure  prior  to  an  airplane  reaching 
its  design  service  objective.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  fatigue  cracking  in 
primar\'  strut  structure  and  consequent 
reduced  structural  integrity  of  the  strut. 
DATES:  Comments  must  be  received  bv 
July  24.  2000. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114. 
Attention:  Rules  Docket  No.  99-NM- 
308-AD,  1601  Lind  Avenue.  SW.. 
Renton.  Washington  98055^056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m..  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle,  Washington 


98124-2207.  This  information  may  be 
examined  at  the  FAA.  Transport 
Airplane  Directorate.  1601  Lind 
Avenue,  SW..  Renton.  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  Stremick,  Aerospace  Engineer, 
Airframe  Branch,  ANM-120S,  FAA. 
Transport  Airplane  Directorate,  Seattle 
Aircraft  Certification  Office,  1601  Lind 
Avenue,  SW.,  Renton,  Washington 
98055-4056:  telephone  (425) 227-2776: 
fax  (425) 227-1181. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identifv'  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulator^^  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  99-NM-308-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
99-NM-308-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055^056. 

Discussion 

The  FAA  has  received  reports 
indicating  that  the  airplane 


manufacturer  has  accomplished  a 
structural  reassessment  of  the  damage 
tolerance  capabilities  of  the  Boeing 
Model  757  series  airplane  powered  b\ 
Pratt  &  Whitney  engines.  This 
reassessment  indicates  that  the  actual 
operational  loads  applied  to  the  nacelle 
strut  and  wing  structure  are  higher  than 
the  anahiical  loads  that  were  used 
during  the  initial  design.  Subsequent 
analysis  and  service  histon,-.  which 
includes  numerous  reports  of  fatigue 
cracking  on  certain  strut  and  wing 
structure,  indicate  that  fatigue  cracking 
can  occur  on  the  primar%'  strut  structure 
before  an  airplane  reaches  its  design 
ser\'ice  objective  of  20  years  or  50,000 
flight  cycles.  Analysis  also  indicates 
that  such  cracking,  if  it  were  to  occur, 
would  grow  at  a  much  greater  rate  than 
originally  expected.  Fatigue  cracking  in 
primarv"  strut  structure  would  result  in 
reduced  structural  integrity  of  the  strut. 

Explanation  of  Relevant  Ser\ice 
Information 

Boeing  recently  has  developed  a 
modification  of  the  strut-to-wing 
attachment  structure  installed  on  Model 
757  series  airplanes  powered  by  Pratt  & 
Whitney  engines.  This  modification 
significantly  improves  the  load-canying 
capability  and  durability  of  the  strut-to- 
wing attachments.  Such  improvement 
also  will  substantially  reduce  the 
possibility  of  fatigue  cracking  and 
corrosion  developing  in  the  attachment 
assembly. 

The  FAA  has  reviewed  and  approved 
Boeing  Service  Bulletin  757-54-0034. 
dated  May  14.  1998,  which  describes 
procedures  for  modification  of  the 
nacelle  strut  and  wing  structure.  The 
modification  consists  of  replacing  many 
of  the  significant  load-bearing 
components  of  the  strut  [e.g..  the  side 
link  fittings  assemblies,  the  midspar 
fittings,  the  side  load  fittings,  certain 
fuse  bolt  assemblies,  etc)  with 
improved  components. 

The  service  bulletin  contains  a 
formula  for  calculating  an  optional 
compliance  threshold  for  the  specified 
modification.  This  formula  is  intended 
to  be  used  as  an  alternative  to  the  20- 
year  calendar  threshold  specified  in  the 
ser\'ice  bulletin. 

In  addition.  Table  I  of  the  service 
bulletin  also  identifies  two  related 
ser\'ice  bulletin  modifications  that  must 
be  accomplished  before  or  at  the  same 
time  as  the  modification  in  Boeing 
Service  Bulletin  757-54-0034: 
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•  Boeing  Service  Bulletin  757-54- 
0027:  The  FAA  has  reviewed  and 
approved  Boeing  Service  Bulletin  757- 
.54-0027,  Revision  1,  dated  October  27, 
1994,  which  describes  procedures  for 
visual  and  eddy  current  inspections  of 
the  fuse  pins  of  the  diagonal  brace  and 
upper  link,  and  installation  of  new  15- 
5PH  fuse  pins  and  new  shoulder  bolts 
for  the  diagonal  brace  and  upper  link. 

•  Boeing  Service  Bulletin  757-54- 
00J6.- The  FAA  has  reviewed  and 
approved  Boeing  Service  Bulletin  757- 
54-0036,  dated  May  14,  1998,  which 
describes  procedures  for  replacement  of 
the  upper  link  with  a  new,  improved 
part  that  will  increase  the  strength  and 
durability  of  the  upper  link  installation. 
That  service  bulletin  also  describes 
procedures  for  modification  of  a  wire 
support  bracket  attached  to  the  upper 
link. 

Accomplishment  of  the  actions 
specified  in  the  service  bulletins  is 
intended  to  adequately  address  the 
identified  unsafe  condition. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  accomplishment  of  the  actions 
specified  in  the  service  bulletins 
described  previously,  except  as 
discussed  below. 

Differences  Between  Proposed  Rule  and 
Service  Bulletin 

Operators  should  note  that,  although 
Boeing  Service  Bulletin  757-54-0034 
specifies  that  the  manufacturer  may  be 
contacted  for  disposition  of  certain 
damage  conditions  that  may  detected 
during  accomplishment  of  the 
modification,  this  proposal  would 
require  the  repair  of  those  conditions  to 
be  accomplished  in  accordance  with  a 
method  approved  by  the  FAA. 

Cost  Impact 

There  are  approximately  317 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
278  airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD. 

It  would  take  approximately  800  work 
hours  per  airplane  to  accomplish  the 
proposed  modification  of  the  nacelle 
strut  and  wing  stnicture  described  in 
Boeing  Service  Bulletin  757-54-0034, 
dated  May  14,  1998,  at  an  average  lab(jr 
rate  (rf  $60  per  work  hour.  Required 
parts  would  be  provided  at  no  cost  by 
the  airplane  manufacturer.  Based  on 
these  figures,  the  t:ost  impact  of  this 
proposed  modification  on  U.S.  operators 


is  estimated  to  be  $13,344,000.  or 
$48,000  per  airplane. 

it  would  take  approximately  26  work 
hours  per  airplane  to  accomplish  the 
actions  described  in  Boeing  Service 
Bulletin  757-54-0027,  Revision  1,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Required  parts  would  be  provided  at  no 
cost  by  the  airplane  manufacturer. 
Based  on  these  figures,  the  cost  impact 
of  these  proposed  actions  on  U.S. 
operators  is  estimated  to  be  $433,680,  or 
$1,560  per  airplane. 

It  would  take  approximately  90  work 
hours  per  airplane  to  accomplish  the 
actions  described  in  Boeing  Service 
Bulletin  757-54-0036,  at  an  average 
labor  rate  of  $60  per  work  hour. 
Required  parts  would  be  provided  at  no 
cost  by  the  airplane  manufacturer. 
Based  on  these  figures,  the  cost  impact 
of  these  proposed  actions  on  U.S. 
operators  is  estimated  to  be  $1,501,200, 
or  $5,400  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  zmiong  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  1 1034,'  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 


The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  I'  S.C  lOB(g).  4011;?,  44701. 

§39.13    [AmendMl] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Boeing:  Docket  99-NM-308-AD. 

Applicatiility:  Model  7,57  series  airplanes 
powered  by  Pratt  &  Whitney  engines,  lino 
numbers  1  through  7:i.'i  inclusive,  certificated 
in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  .\D  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  .\D;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  in(.lude 
specific  proposed  actions  to  address  it. 

Complianrr:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  fatigue  cracking  in  primary 
strut  structure  and  consequent  reduced 
structural  integrity  of  the  strut,  accomplish 
the  following: 

Modifications 

(a)  Modify  the  nacelle  strut  and  wing 
structure  on  both  the  left  and  right  sides  of 
the  airplane,  in  accordance  with  Boeing 
,Ser\ice  Bulletin  7.57-54-0034,  dated  May  14, 
1998.  at  the  later  of  the  times  specified  in 
paragraph  (a)(1)  or  (a)(2)  of  this  .AD. 

(1)  Prior  to  the  ac(  umulation  of  :}7,500  . 
total  flight  (  y(  les,  or  within  20  years  since 
the  date  of  manufacture,  whichever  occurs 
first.  Use  of  the  optional  threshold  formula 
described  in  paragraph  ID.  of  the  ser\ice 
bulletin  is  an  a<  ceptable  alternative  to  the  20- 
vear  threshold 

(2)  Within  H.OOO  fiight  cycles  after  the 
effective  date  of  this  ,^D 

(b)  Prior  to  or  conc:urrentlv  with  the 
accomplishment  of  the  modification  of  the 
nacelle  strut  and  wing  structure  required  by 
paragraph  (a)  of  this  AD:  as  specified  in 
paragraph  ID..  Table  I.  "Strut  Improvement 
Bulletins."  on  page  5  of  Boeing  Service 
Bulletin  757-54-0034,  dated  May  14.  1998; 
accomplish  the  actions  specified  in  Boeing 
Service  Bulletin  757-54-O027,  Revision  1, 
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dated  October  27,  1994.  and  Boeing  Service 
Bulletin  757-54-0036,  dated  May  14.  1998. 
as  applicable,  in  ac:cordance  with  those 
service  bulletins. 

(c)  If  any  damage  to  airplane  structure  is 
found  during  the  accomplishment  of  the 
modification  required  by  paragraph  (a)  of  this 
AD;  and  the  service  bulletin  specifies  to 
contact  Boeing  for  appropriate  action:  Prior 
to  further  flight,  repair  in  accordance  with  a 
method  approved  bv  the  Manager.  Seattle 
Aircraft  Certification  Office  (AGO),  FAA, 
Transport  Airplane  Directorate.  For  a  repair 
method  to  be  approved  by  the  Manager, 
Seattle  AGO,  as  required  by  this  paragraph, 
the  Manager's  approval  letter  must 
specifically  reference  this  AD. 

Alternative  Methods  of  Compliance 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Seattle 
AGO.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager. 
Seattle  AGO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Seattle  AGO. 

Special  Flight  Permits 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  GFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  )une  1, 
2000. 
Donald  L.  Riggin, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 

[FR  Doc.  00-14315  Filed  &-6-00;  8:45  am] 

BILUNG  CODE  4910-13-P 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Parts  701,  724,  773,  774,  778, 
842,  843,  and  846 

RIN  1029-AB94 

Application  and  Permit  Information 
Requirements;  Permit  Eligibility; 
Definition  of  Ownership  and  Control; 
the  Applicant/Violator  System; 
Alternative  Enforcement  Actions 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 
ACTION:  Proposed  rule;  reopening  and 
extension  of  comment  period. 

SUMMARY:  On  December  21,  1998  (63  FR 
70580),  we,  the  Office  of  Surface  Mining 
(OSM),  proposed  a  rule  to  amend  our 


permanent  program  regulations  for 
surface  coal  mining  operations  under 
the  Surface  Mining  Control  and 
Reclamation  Act  of  1977,  30  U.S.C. 
1201,  et  seq.,  as  amended  (SMCRA  or 
the  Act).  We  are  reopening  the  comment 
period  for  the  proposed  rule  in  light  of 
a  judicial  decision  in  a  case  decided 
after  the  close  of  the  comment  period. 
The  comment  period  was  originally 
scheduled  to  close  on  February  19, 
1999,  but  was  subsequently  extended  to 
March  25,  1999  {64  FR  8763:  Feb.  23, 
1999),  then  to  April  15,  1999  (64  FR 
15322;  March  31,  1999).  and  ultimately 
to  May  10,  1999  (64  FR  23811;  May  4," 
1999).  Shortly  thereafter,  on  May  28, 
1999,  the  U.S.  Court  of  Appeals  for  the 
District  of  Columbia  Circuit  handed 
down  a  decision  in  National  Mining 
Ass'n  v.  U.S.  Dept.  of  the  Interior.  \77 
F.3d  1  (D.C.  Cir.  1999)  [miA  v.  DOI IF]. 
Because  we  incorporated  certain 
provisions  and  concepts  into  our 
December  21,  1998  proposed  rule, 
which  were  later  invalidated  by  the 
court,  we  feel  it  advisable  to  obtain 
input  fi-om  the  public  on  the  effects  of 
the  appeals  court's  decision  on  our 
proposed  rule.  By  this  notice,  we  are 
reopening  and  extending  the  comment 
period  for  an  additional  30  days  to  seek 
comments  on  the  effects  of  the  court 
decision  on  our  proposed  rule  so  that 
we  can  ensure  that  our  final  rule  is 
consistent  with  the  NMA  v.  DOI U 
decision. 

DATES:  We  will  accept  written 
comments  until  5  p.m..  Eastern  time  on 
July  7,  2000.  We  will  consider  only 
those  comments  received  within  the 
allowed  time  period. 
ADDRESSES:  You  may  mail  or  hand- 
deliver  comments  to  the  Office  of 
Surface  Mining,  Administrative  Record 
Room  101,  1951  Constitution  Avenue, 
NW.,  Washington,  DC,  20240.  You  may 
also  submit  comments  to  OSM  via  the 
Internet  at:  osmndes@osmre.gov. 
Comments  sent  via  the  Internet  should 
be  in  an  ASCII,  Word,  or  WordPerfect 
file,  and  you  should  avoid  using  special 
characters  and  any  form  of  encryption. 
Please  also  include  "Attn:  RIN  1029- 
AB94"  and  your  name  and  return 
address  in  your  Internet  message.  If  you 
do  not  receive  a  confirmation  from  the 
system  that  we  have  received  your 
Internet  message,  contact  us  directly  at 
(202) 208-2847. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  J.  McEntegart,  Office  of  Surface 
Mining,  1951  Constitution  Avenue. 
NW.,  Washington,  DC,  20240. 
Telephone:  (202)  208-2968;  e-mail: 
smceteg@osmre.gov. 

SUPPLEMENTARY  INFORMATION 


I.  Public  Comment  Procedures 

Written  comments  submitted  by  mail, 
electronically,  or  in  person,  should  be 
specific,  confined  to  issues  pertinent  to 
this  reopening,  and  explain  the  bases  for 
the  comments.  Please  submit  three 
copies  of  your  comments  if  possible.  We 
must  stress  that  we  will  consider  only 
comments  which  are  germane  to  the 
effects  of  the  NMA  v.  DOI  II  decision  on 
our  December  21,  1998  proposed  rule: 
conversely,  we  will  not  consider 
comments  which  do  not  pertain  to  the 
effects  of  the  court  decision  and  which 
could  have  been  submitted  during  the 
previous  comment  periods.  All  of  the 
comments  we  received  thus  far  are  part 
of  the  rulemaking  record,  and  we  will 
consider  both  those  comments  and 
comments  received  under  the  new 
comment  period  associated  with  this 
notice  before  issuing  a  final  rule. 
Therefore,  commenters  should  not 
resubmit  earlier  comments. 

We  are  specifying  a  30  day  deadline 
for  comments,  which  we  believe  is 
appropriate  because  of  the  limited 
nature  of  this  reopening;  the  fact  that 
the  pertinent  appeals  court's  rulings  are, 
for  the  most  part,  subject  to 
straightforward  interpretation:  the  fact 
that  we  previously  extended  and 
reopened  the  comment  period  serial 
times  for  the  initial  proposed  rule;  and 
our  desire  to  expedite  promulgation  of 
a  fined  rule.  In  view  of  the  above 
considerations,  we  will  not  extend  the 
comment  period  beyond  30  days. 

n.  Summary  of  NMa  v.  DOI  II  as  it 
Afiects  our  December  21, 1998 
Proposed  Rule 

In  June  1997,  NMA  filed  suit  in  the 
U.S.  District  Court  for  the  District  of 
Columbia,  challenging  the  validity'  of 
our  April  21,  1997,  interim  final  rule 
(IFR)  (62  FR  19450)  on  broad  groimds. 
On  June  15.  1998,  the  district  court 
issued  a  decision  upholding  the  IFR  in 
its  entirety'.  National  Mining  Ass'n  v. 
Babbitt,  No.  97-1418  (AER)  (D.D.C.  June 
15,  1998). 

On  May  28,  1999,  the  U.S.  Court  of 
Appeals  for  the  District  of  Columbia 
Circuit  issued  its  decision  in  NMA's 
appeal  of  the  district  court's  ruling. 
National  Mining  Ass'n.  v.  U.S.  Dept  of 
the  interior,  177  F.3d  1  (D.C.  Cir.  1999) 
{NMA  v.  DOI  11).  The  court  upheld 
several  provisions  of  the  IFR,  but 
invalidated  others.  Three  of  the  court  s 
holding  invalidating  provisions  of  the 
IFR  are  pertinent  to  this  reopening 
because  we  incorporated  the  invalidated 
provisions  and/or  underlying  concepts 
into  the  proposed  rule.  Since  oiu  final 
rule  must  be  consistent  with  NMA  v. 
DOI  II,  we  invite  your  comments  on 
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huw  these  three  holdings  affect  our 
proposed  rule.  These  three  holdings  are 
described  below 

First,  the  court  held  that  "Iflor 
violations  of  an  operation  that  the 
applicant  has  c:ontrolled'  hut  no  longer 
does,  *    *    •  the  Congress  authorized 
permit-blocking  only  if  there  is  'a 
demonstrated  pattern  of  willful 
violations"  "  under  section  SlO(c)  of 
SMCRA.  Id.  at  5.  In  other  words,  if  an 
applicant  severs  its  ownership  or 
control  relationship  to  an  operation 
with  a  current  violation,  OSM,  in 
general,  may  not  consider  that  violation 
in  making  a  permit  eligibility  decision 
under  section  .5 10(c)  of  the  Act.  Stated 
differently,  in  addition  to  the  violation 
being  current  and  ongoing,  the  applicant 
must  also  own  or  control  the  operation 
with  a  violation  at  the  time  of 
application;  if  the  ownership  or  control 
relationship  has  been  terminated,  O.SM 
may  not  deny  a  permit  (absent  a  pattern 
of  willful  violations),  even  if  the 
violation  remains  current  and  ongoing 
NMA  V.  DOI 11.  177  F.id  at  5  O.SM  mav 
consider  such  past  ownership  or  control 
of  operations  with  violations  only  in 
determining  whether  there  has  been  a 
"demonstrated  pattern  of  willful 
violations  "  warranting  permanent 
permit  ineligibility  under  section510(c) 

This  holding  affects  773.15(b)(3)  and 
773.16(a)  of  our  propo.sed  rule: 
therefore,  we  invite  vour  comments  on 
the  effect  of  the  courts  ruling  on  these 
provisions. 

Second,  the  court  found  that  the  IFR's 
provision  requiring  permit  denials 
based  on  indirfct  ownership  or  control 
of  operations  with  violations  is 
impermissiblv  retroactive  because  our 
1988  ownership  and  control  rule 
imposed  a  '  "new  disability,"  permit 
ineligibility,  based  on  'transactions  or 
considerations  already  past.  .'"Id 

at  8.  As  such,  the  court  held  that  the  IFR 
is  retroactive  "insofar  as  it  block  \sic:\ 
permits  based  on  transactions 
(violations  and  control)  antedating 
November  2,  1988,  the  [19881 
Ownership  and  Control  Rule's  effet.tive 
date."  Id 

However,  the  court  explained  that  the 
IFR  is  not  retroactive  to  the  extent  it 
allows  permit  denials  when  an 
applicant  acquires  control  of  an 
operation  with  an  ongoing,  pre-rule 
violation  on  or  after  the  effective  date  of 
the  1988  ownership  and  control  rule.  Id 
at  n.l2.  This  is  so  because  one  of  the 
relevant  transaction.s — assumption  of 
control — will  have  occurred  on  or  after 
November  2.  198H;  as  such,  as  of 
November  2,  1988.  the  applic;ant  would 
be  on  notice  that  this  type  of 
transaction,  which  post-ilates  the 
effective  date  of  the  1988  rule,  could 


affect  his  or  her  eligibility  to  receive  a 
permit. 

This  holding  affects  sections 
773.1.'5(b)(3)and  773.16(a)  of  our 
proposed  rule:  therefore,  we  invite  your 
comments  on  the  effect  of  the  court "s 
ruling  on  these  provisions. 

Finally,  with  regard  to  the  IFR's 
suspension  and  rescission  provisions 
relative  to  improvidently  issued 
permits,  the  court  agreed  with  OSM  that 
.section  201(c)  of  SMCRA,  30  U.S.C. 
1211(c),  expressly  authorizes  OSM  to 
suspend  or  rescind  improvidently 
issued  permits  In  addition  to  that 
express  authority,  the  court  also  found 
that  OSM  retained  "implied  "  authority 
to  suspend  or  rescind  improvidently 
issued  permits  "because  of  its  express 
authority  to  deny  permits  in  the  first 
instance."  Id  at  9.  However,  the  court 
decided  that  OSM  may  only  order 
cessation  of  State-permitted  operations 
pursuant  to  the  procedures  established 
under  .section  521  of  SMCRA.  30  U.S.C. 
1271.  Specifically,  OSM  may  order 
immediate  cessation  of  State-permitted 
operations  if  those  operations  pose  an 
'imminent  danger  to  the  health  or  safety 
of  the  public,  or  is  causing,  or  can 
reasonably  be  expected  to  cause 
significant,  imminent  environmental 
harm.   .   Z"  SMCRA  §  521(a)(2).  30 
U.S.C.  1271(a)(2).  Absent  these 
circumstances,  and  af^er  OSM  complies 
with  the  ten-day  notice  procedure 
contained  in  30  CFR  843.21(c),  OSM 
may  order  cessation  of  a  State-permitted 
operation  only  if  it:  (1)  Provides  a  notice 
of  violation  to  the  permittee  or  his 
agent;  (2)  establishes  am  abatement 
period;  (3)  provides  opportunity  for  a 
public  hearing  and  (4)  makes  a  written 
finding  that  abatement  of  the  violation 
has  not  occurred  within  the  abatement 
period.  Id.  at  9-10;  SMCRA  §  521(a)(3), 
30  use.  1271(a)(3).  This  holding 
affects  section  843.21(d)  of  our  proposed 
rule;  therefore,  we  invite  your 
comments  on  the  effect  of  the  court"s 
ruling  on  these  provisions. 

The  courts  holdings  in  the  rest  of  the 
,VAM  v.  DO/ //litigation  do  not  affect 
our  proposed  rule  because  either;  (1) 
OSM  prevailed  on  the  particular  issued; 
or  (2)  the  issue  has  become  moot  in  that 
our  proposal  does  not  contain  a  similar 
provision.  The  court  decision  is 
available  from  two  commercial  legal 
research  services  (Lexis  and  VVestlaw). 
as  well  as  from  the  United  States  Court 
of  Appeals  for  the  District  of  Columbia 
(arcuit  s  website  (Internet  address: 
http://www  .cadc.uscourt.gov).  For  your 
convenience,  we  are  posting  a  copy  of 
the  c()urt"s  decision  on  our  website  at: 
http//vvww. osmre.gov.  We  will  also  be 
happy  to  mail  or  fax  you  a  hard  copy  of 
the  decision  at  your  request:  please 
address  requests  to  the  person  listed 


under  FOR  FURTHER  INFORMATION 
CONTACT. 

UrtltHJ   lunf  1.  2000. 
Kathrine  L.  Henry. 

Arlin^  Dirfitor.  I  )ffice  of  Surface  .V//n/nij 
Reclamation  and  Enfarcfment 

IKR  DfH    0()-14.i55  Filed  b-b-00:  B:45  ami 

BILUNG  CODE  4310-05-M 

DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcentent 

30  CFR  Part  906 


[SPATS  No.  CO-032-FOR) 
Colorado  Regulatory  Program 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 
ACTION:  Proposed  rule:  public  comment 
period  and  opportunity  for  public 
hearing  on  proposed  amendment. 


SUMMARY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM)  is 
announcing  receipt  of  a  proposed 
amendment  to  the  Colorado  regulatory* 
program  (hereinafter,  the  "Colorado 
program"')  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA).  Colorado  proposes  revisions 
to  rules  concerning  definitions;  permit 
application  requirements;  comment 
period  for  revisions;  requirements  for 
permit  approval  or  denial;  and 
performance  standards  for 
sedimentation  ponds,  discharge 
structures,  impoundments,  stream 
buffer  zones,  coal  exploration,  and  coal 
processing  plants  and  support  facilities 
not  located  at  or  near  the  mine  site  or 
not  within  the  permit  area  for  the  mine. 
Colorado  intends  to  revise  its  program 
to  be  consistent  with  the  corresponding 
Federal  regulations,  clarify'  ambiguities, 
and  improve  operational  efficiency. 
DATES:  We  will  accept  written 
comments  on  this  amendment  until  4 
p.m..  m.d.t..  July  7.  2000.  If  requested, 
we  will  hold  a  public  hearing  on  the 
amendment  on  July  3.  2000.  We  will 
accept  requests  to  speak  until  4  p.m.. 
m.d.t.,  on  June  22,  2000. 
ADDRESSES:  You  should  mail  or  hand 
deliver  written  comments  and  requests 
to  speak  at  the  hearing  to  James  F. 
Fulton  at  the  address  listed  below. 

You  may  review  copies  of  the 
Colorado  program,  this  amendment,  a 
listing  of  any  scheduled  public  hearings, 
and  all  written  comments  received  in 
response  to  this  document  at  the 
addresses  listed  below  during  normal 
business  hours.  Monday  through  Friday, 
excluding  holidays.  You  may  receive 
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one  free  copy  of  the  amendment  by 
contacting  OSM's  Denver  Field 
Division. 

James  F.  Fulton.  Chief.  Denver  Field 
Division.  Office  of  Surface  Mining 
Reclamation  and  Enforcement.  1999 
Broadwav,  Suite  3320.  Denver.  CO 
80202. 

Michael  B.  Long.  Director.  Division  of 
Minerals  and  Geology,  Department  of 
Natural  Resources.  1313  Sherman  St.. 
Room  215.  Denver.  CO  80203. 
Telephone:  (303)  866-8106. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  F.  Fulton,  Telephone:  (303)  844- 
1400,  extension  1424.  Internet: 
JFULTON@OSMRE.GOV. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Colorado  Program. 

II.  Description  of  the  Proposed  Amendment. 

III.  Public  Comment  Procedures. 

IV.  Procedural  Determinations. 

I.  Background  on  the  Colorado 
Program. 

On  December  15,  1980,  the  Secretary 
of  the  Interior  conditionally  approved 
the  Colorado  program.  You  can  find 
background  information  on  the 
Colorado  program,  including  the 
Secretary's  findings,  the  disposition  of 
comments,  and  the  conditions  of 
approval  of  the  Colorado  program  in  the 
December  15.  1980,  Federal  Register  (45 
FR  82173).  You  can  also  find  later 
actions  concerning  Colorado's  program 
and  progremi  amendments  at  30  CFR 
906.11,  906.15,  906.16,  and  906.30. 

n.  Description  of  the  Proposed 
Amendment 

By  letter  dated  May  12,  2000. 
Colorado  sent  us  a  proposed 
amendment  to  its  program 
(administrative  record  No.  CO-691) 
under  SMCRA  (30  U.S.C.  1201  et  seq.). 
Colorado  sent  the  amendment  in 
response  to  May  7, 1986,  and  June  19, 
1997,  letters  (administrative  record  Nos. 
CO-282  and  CO-686)  that  we  sent  to 
Colorado  in  accordance  with  30  CFR 
732.17(c);  required  program  amendment 
codified  at  30  CFR  906.16(d)  and  (e); 
and  to  include  changes  made  at  its  own 
initiative.  The  full  text  of  the  program 
amendment  is  available  for  you  to  read 
at  the  locations  listed  above  under 
ADDRESSES. 

Colorado  proposes  to: 

(1)  Add,  at  Rule  1.04(31a),  a  definition 
of  "cumulative  impact  area"  that  means 
the  area  which  includes,  at  a  minimum, 
the  entire  projected  lives  through  bond 
release  of:  the  proposed  operation;  all 
existing  operation;  any  operation  for 
which  a  permit  application  has  been 
submitted;  all  other  operations  required 
to  meet  diligent  development 
requirements  for  leased  federal  coal,  for 


which  there  is  actual  mine  development 
information  available; 

(2)  Revise,  at  Rule  1.04(71).  the 
definition  of  land  use,  to  clarifv'  that  all 
of  the  land  uses  described  may  include 
land  used  for  support  facilities  which 
are  adjacent  to.  or  are  in  integral  part  of 
the  land  use; 

(3)  Delete,  at  Rule  1.04(115a).  the 
definition  of  "sediment  treatment 
facilities  and  replace  it  with,  at  Rule 
1.04(81  a),  a  definition  of 'other 
treatment  facilities'  that  means  any 
chemical  treatments,  such  as 
flocculation  or  neutralization,  or 
mechanical  structures,  such  as.  but  not 
limited  to.  clarifiers  or  precipitators, 
that  have  a  point  source  discharge  and 
are  utilized:  (i)  to  prevent  additional 
contributions  of  dissolved  or  suspended 
solids  to  streamflow  or  runoff  outside 
the  permit  area;  or  (ii)  to  comply  with 
all  applicable  State  and  Federal  water- 
qualify  laws  and  regulations;  " 

(4)  Add,  at  Rule  1.04(b6a),  a  definition 
of  "permit  impoundment"  that  means  a 
impoundment  which  is  approved,  and  if 
required,  by  other  State  and  Federal 
agencies  for  retention  as  part  of  the  post- 
mining  land  use; 

(5)  Add,  at  Rule  1.04(93a).  a  definition 
of  "point  of  compliance"  that  means 
any  geographic  location  at  which 
compliance  with  applicable  ground 
water  quality  standards  established  by 
the  Water  Quality  Control  Commission 
must  be  attained  and  where  this 
compliance  will  be  demonstrated  by 
compliance  monitoring  of  the 
groundwater  or  by  other  valid  means; 

(6)  Revise,  at  Rule  1.04(115),  the 
definition  of  "sedimentation  pond"  to 
clarify  that  it  is  an  impoundment  used 
as  a  primary  sediment  control  structure 
to  remove  solids  from  water  to  meet 
water-quality  standards  or  effluent 
limitations  before  the  water  leaves  the 
permit  area; 

(7)  Add.  at  Rule  1.04(137a).  a 
definition  of  "temporary  impoundment" 
that  means  an  impoundment  used 
during  surface  coal  mining  and 
reclamation  operations,  but  not 
approved  to  remain  as  part  of  the 
approved  post-mining  land  use; 

(8)  Revise  Rule  2.05.2(1)  through  (6). 
concerning  water  quality  standards  and 
effluent  limitations,  to  add  references  to 
other  treatment  facilities; 

(9)  Revise  Rule  2.05.3(4)(a), 
concerning  permit  application 
requirements,  to  require  information 
concerning  other  treatment  facilities; 

(10)  Revise  Rule  2.05.3(4)(a)(iii), 
concerning  permit  application 
requirements,  to  (1)  refer  to  an 
impoundment  with  a  capacity  of  more 
than  100  acre-feet  rather  than  a  reservoir 
with  a  capacity  of  more  than  1000  acre- 


feet,  and  (2)  incorporate  by  reference  the 
applicable  requirements  of  the  State 
Engineer  codified  at  C.R.S.  37-87-105; 

(11)  Revise  Rule  2.05.3(4)(a){iv), 
concerning  permit  application 
requirements,  to  incorporate  by 
reference  (for  sedimentation  ponds  or 
impoundments  that  meet  or  exceed  the 
criteria  of  the  Mine  Safety  and  Health 
Administration  (MSHA))".  the  MSHA 
requirements  codified  at  30  CFR 
77.216(a).  77-216-1  and  77.216-2; 

(12)  Add.  at  Rules  2.05.3(4)(a)(v).  (vi) 
and  (vii).  concerning  permit  application 
requirements,  to  require  (1)  submission 
of  any  plans  that  must  be  submitted  to 
and  approved  by  with  the  State 
Engineer  or  MSHA.  (2)  that  all 
impoundments  meeting  the  Class  B  or 
Class  C  criteria  for  dams  in  the  Soil 
Conservation  Ser\'ice  Technical  Release 
No.  60  (TR60)  comply  with  the 
requirements  for  impoundments  that 
meet  or  exceed  the  size  or  other  criteria 
of  30  CFR  77.216(a)  (and  to  incorporate 
by  reference  TR60),  and  (3)  require  a 
stability  analysis  for  each  impoundment 
that  either  meets  the  Class  B  or  Class  C 
criteria  for  dams  in  TR60  or  meets  the 
size  or  other  criteria  of  30  CFR 
77.216(a); 

(13)  Make  editorial  revisions  at  Rule 
2.05.3(4)(b).  concerning  design 
requirements  for  sedimentation  ponds; 

(14)  Revise  Rule  2.05.3(8)(a)(iii), 
concerning  permit  application 
requirements  for  plans  for  coal  mine 
waste  and  non-coal  processing  waste,  to 
refer  to  impoundments  with  a  capacity 
of  100  acre- feet  rather  than  reservoirs 
with  a  capacity  of  more  than  1000  acre- 
feet; 

(15)  Add  Rules  2.05.3{8)(a)(v)  and  (vi). 
concerning  plans  for  coal  mine  waste 
and  non-coal  processing  waste,  to 
require  (1)  that  all  impoundments 
meeting  the  Class  B  or  Class  C  criteria 
for  dams  in  the  Soil  Conservation 
Service  TR60  comply  with  the 
requirements  for  impoundments  that 
meet  or  exceed  the  size  or  other  criteria 
of  30  CFR  77.216(a),  and  (2)  require  a 
stability  analysis  for  each  impoundment 
that  either  meets  the  Class  B  or  Class  C 
criteria  for  dams  in  TR60  or  meets  the 
size  or  other  criteria  of  30  CFR 
77.216(a); 

(16)  Revise  Rule  2.05.6(3)(b){iv)  and 
{iv)(A),  concerning  the  plan  for  surface 
and  ground  water  monitoring,  to  require 
(1)  identification  of  points  of 
compliance  and  (2)  monitoring  of 
manganese; 

(17)  Make  editorial  revisions  at  Rule 
2.06.8(5)(b)(ii)(B).  concerning 
underground  mining  activities; 

(18)  Revise  Rule  2.07.3(3)(b)  to  refer  to 
the  National  Resource  Consen^ation 
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Service  rather  than  the  Soil 
Conservation  Service; 

(19)  Revise  Rule  2.07.:i(3)(c)  to  clarify 
that  written  comment.s  regarding 
tec:hnical  revision.s  may  be  submitted 
within  10  davs  of  the  initial  newspaper 
publication; 

(20)  Revise  Rule  2.07.h(2)(c). 
concerning  the  assessment  (for  permit 
approval  or  denial)  of  probable 
cumulative  impac:ts  of  all  anticipated 
mining  on  the  hydrologic  balance,  to 
add  references  to  cumulative  impact 
area  and  material  damages; 

(21)  Revise  Rule  4.05.6.  concerning 
sedimentation  ponds,  to  (1)  apply  the 
requirements  to  other  treatment 
facilities  and  (2)  simplify  by 
reorganizuig  the  sec:tion  and  removing 
certain  recjuirements  that  are  applicable 
to  impoundments  in  general  and  are  not 
specific  to  sedimentation  ponds  or  other 
treatment  facilities  (these  requirements 
are  set  forth  at  Rule  4.0.S  H  which  is 
■ipplir:ahle  to  impoundments  in  general): 

(22)  Revise  Rule  5.0.5.7.  concerning 
(lis(  harge  structures,  to  add  a  reference 
to  other  treatment  facilities; 

(2:J)  Revise  Rule  4  ()5  'J.  concerning 
impoundments,  to  ( I)  clarify  and 
simplif\'  by  reorganizing  and  removing 
redundant  re(|uirements  and  (2)  add.  at 
Rules  4.05  q{2)(d).  (e)(i).  and  (ii).  (B). 
(H)(a).  (10).  and  (21)  reijuirements. 
concerning  spillways,  embankments, 
freeboard,  and  inspec:tions.  for 
impoundments  meeting  the  (Mass  B  or 
Class  C  criteria  for  dams  in  the  Soil 
Conservation  Servic;e  TRt>0; 

(24)  Revise  Rule  4.05.9.  concerning 
impoundments,  to  add  a  new  Rule 
4.05  9(1H)  that  (1)  waives  the 
r(!(juirenient  for  quarterly  inspections  by 
a  registered  engintH>r.  hut  requires 
annual  inspections  by  a  qualified 
person,  for  impoundments  which  are  (a) 
not  the  primary  sediment  control  for 
area,  (b)  located  in  reclaimed  terrain  to 
enhance  the  postmining  land  use.  and 
(c)  either  cfmiplelely  incised  or  do  not 
exceed  2  acre- feet  in  c:apacity  and  do 
not  have  embankments  larger  than  five 
feet  in  height;  and  (2)  re((uires  that  (a) 
the  above  waiver  be  approved  and  (b) 
suc;h  a  waiver  cannot  be  approved 
unless  a  written  safety  demonstration  is 
submitted  by  a  professional  engineer 
whic:h  shows  that  the  impoundments 
will  not  pre.sent  any  threat  to  human 
health  and  safety,  or  significant  threat  to 
the  environment  (all  olht^r 
impoundments-related  rules  are 
applicable  and  Colorado  is  required  to 
field  verify  the  safety  demonstration  and 
may  rescind  the  waiver,  for  good  cause 
if  conditions  changt?  over  time); 

(25)  Revise  Rule  4.05.13(1). 
concerning  ground  water  monitoring,  to 


add  requirements  concerning 
monitoring  points  of  compliance; 

(26)  Revise  Rule  4.05.18,  concerning 
stream  buffer  zones,  to  (1)  require  that 
no  land  within  100  feet,  or  greater 
distance  if  required,  of  a  perennial 
stream,  an  intermittent  stream,  or  an 
ephemeral  stream  with  a  drainage  area    • 
greater  than  one  square  mile,  by  surface 
and  underground  coal  mining 
operatiims.  unless  authorized,  and  (2) 
require,  upon  a  waiver  of  buffer  zone. 
Colorado  to  find  that  (a)  surface  coal 
mining  operations  will  not  cause  or 
contribute  to  the  violation  of  applicable 
water  quality  standards,  (b)  during  and 
after  mining,  the  water  quantity  and 
quality,  and  other  environmental 
resourc:es  of  the  stream  shall  not  be 
adversely  affected,  and,  (c)  if  there  will 
be  a  temporary  or  permanent  stream 
channel  diversion,  the  diversion  will 
comply  with  Rules  4.05  3  and  4.05.4; 

(27)  Revise  Rule  4.21.4(10). 
c(jncerning  performance  standards  for 
coal  exploration,  to  add  the 
recjuirements  that  coal  exploration  (1) 
include  sediment  control  measures  such 
as  those  listed  in  4.05.5  or 
sedimentation  ponds  which  comply 
with  4.05  6  and  4.05.9.  and  (2)  if  the 
operation  has  the  potential  to  negatively 
impact  the  quality  of  groundwater  for 
which  quality  standards  have  been 
established  by  the  Water  Quality 
Control  (Commission,  be  conducted  so  as 
to  ensure  ccjmpliance  with  applicable 
ground  water  standards  at  points  of 
compliance  which  shall  be  established 
ac;(:ording  to  the  provisions  of 
4.05.13(1);  and 

(28)  Revise  Rule  4.28.3.  concerning 
coal  processing  plants  and  support 
facilities  not  located  at  or  near  the  mine 
site  or  not  within  the  permit  area  for  the 
mine,  by  adding  paragraph  (16)  that 
requires  establishment  of  points  of 
compliance,  if  the  operation  has  the 
potential  to  negatively  impact  the 
quality  of  groundwater  for  which 
quality  standards  have  been  established 
by  the  Water  (Juality  Control 
Commission. 

III.  Public  Comment  Procedures 

Under  the  provisions  of  30  CFR 
732.17(h),  OSM  requests  your  comments 
on  whether  the  amendment  satisfies  the 
applicable  program  approval  criteria  of 
30  CFR  732.15.  If  we  approve  the 
amendment,  it  will  become  part  of  the 
Colorado  program. 

Written  Comnwnts 

Send  your  written  comments  to  OSM 
at  the  address  given  above  Your  written 
comments  should  be  specific,  pertain 
only  to  the  issues  proposed  in  this 
rulemaking,  and  include  explanations  in 


support  of  your  recommendations.  In 
the  final  rulemaking,  we  will  not 
necessarily  consider  or  include  in  the 
administrative  record  any  comments 
received  after  the  time  indicated  under 
DATES  or  at  locations  other  than  the 
Denver  Field  Division. 

Electronic  Comments 

Please  submit  internet  comments  as 
an  ASCII  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Please  also  include  "Attn:  SPATS  No. 
C(3-032-FOR"  and  your  name  and 
return  address  in  your  Internet  message. 
If  you  do  not  receive  a  confirmation  that 
we  have  received  your  Internet  message, 
contact  the  Denver  Field  Division  at 
(303)  844-1400.  extension  1424. 

Availability  of  Comments 

We  will  make  comments,  including 
names  and  addresses  of  respondents, 
available  for  public  review  during 
normal  business  hours.  We  will  not 
consider  anonymous  comments.  If 
individual  respondents  request 
confidentiality,  we  will  honor  their 
request  to  the  extent  allowable  by  law. 
Individual  respondents  who  wish  to 
withhold  their  name  or  address  from 
public  review,  except  for  the  city  or 
town,  must  state  this  prominently  at  the 
beginning  of  their  comments.  We  will 
make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  tbemselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  review  in  their  entirety. 

Public  Hearing 

If  you  wish  to  speak  at  the  public 
hearing,  contact  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT  by 
4:00  p.m..  m.d.t..  on  )une  22.  2000.  If 
you  are  disabled  and  need  special 
accommodations  to  attend  a  public 
hearing,  contact  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT.  We 
will  arrange  the  location  and  time  of  the 
hearing  with  those  persons  requesting 
the  hearing.  If  no  one  requests  an 
opportunity  to  speak,  we  will  not  hold 
the  hearing. 

To  assist  the  transcriber  and  ensure  an 
accurate  record,  we  request,  if  possible, 
that  each  person  who  speaks  at  a  public 
hearing  provide  us  with  a  written  copy 
of  his  or  her  comments.  The  public 
hearing  will  continue  on  the  specified 
date  until  everyone  scheduled  to  speak 
has  been  heard.  If  you  are  in  the 
audience  and  have  not  been  scheduled 
to  speak  and  wish  to  do  so,  you  will  be 
allowed  to  speak  after  those  who  have 
been  scheduled.  We  will  end  the 
hearing  after  everyone  scheduled  to 
speak  and  others  present  in  the 


audience  who  wish  to  speak,  have  been 
heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  speak,  we  may  hold  a 
public  meeting  rather  than  a  public 
hearing.  If  you  wish  to  meet  with  us  to 
discuss  the  amendment,  please  request 
a  meeting  by  contacting  the  person 
listed  under  FOR  INFORMATION  CONTACT. 
All  such  meetings  are  open  to  the  public 
and.  if  possible,  we  will  post  notices  of 
meetings  at  the  locations  listed  under 
ADDRESSES.  We  will  make  a  written 
summary  of  each  meeting  a  part  of  the 
administrative  record. 

rv.  Procedural  Determinations. 

Executive  Order  12630 — Takings 

This  rule  does  not  have  takings 
implications.  This  determination  is 
based  on  the  analysis  performed  for  the 
counterpart  Federal  regulations. 

Executive  Order  12866 — Regulatory 
Planning  and  Review 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866. 

Executive  Order  12988 — Civil  Justice 
Reform 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988  and 
has  determined  that,  to  the  extent 
allowable  by  law,  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
since  each  such  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  1255)  and 
the  Federal  regulations  at  30  CFR 
730.11.  732.15.  and  732.17(h)(10). 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730.  731,  and  732  have 
been  met. 

Executive  Order  13132 — Federalism 

This  rule  does  not  have  Federalism 
implications.  SMCRA  delineates  the 
roles  of  the  Federal  and  State 
governments  with  regard  to  the 
regulation  of  surface  coal  mining  and 
reclamation  operations.  One  of  the 
purposes  of  SMCRA  is  to  "establish  a 
nationwide  program  to  protect  society 
and  the  environment  from  the  adverse 


effects  of  surface  coal  mining 
operations."  Section  503(a)(1)  of 
SMCRA  requires  that  State  laws 
regulating  surface  coal  mining  and 
reclamation  operations  be  "in 
accordance  with"  the  requirements  of 
SMCRA.  Section  503(a)(7)  requires  that 
State  programs  contain  rules  and 
regulations  "consistent  with" 
regulations  issued  by  the  Secretary 
pursuant  to  SMCRA. 

National  Environmental  Policy  Act 

Section  702(d)  of  SMCRA  (30  U.S.C. 
1292(d))  provides  that  a  decision  on  a 
proposed  State  regulatory-  program 
provision  does  not  constitute  a  major 
Federal  action  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4332(2)(C)).  A  determination  has  been 
made  that  such  decisions  are 
categorically  excluded  from  the  NEPA 
process  (516  DM  8. 4. A). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
that  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensine  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
counterpart  Federal  regulations. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

This  rule  is  not  a  major  rule  under  5 
U.S.C.  804(2).  the  Small  Business 
Regulator^'  Enforcement  Fairness  Act. 
This  rule:  (a)  Does  not  have  an  annual 
effect  on  the  economy  of  SlOO  million; 
(b)  Will  not  cause  a  major  increase  in 
costs  or  prices  for  consumers, 
individual  industries,  geographic 
regions,  or  Federal,  State  or  local 
governmental  agencies;  and  (c)  Does  not 
have  significant  adverse  effects  on 


competition,  employment,  investment, 
productivity,  innovation,  or  the  ability 
of  U.S.  based  enterprises  to  compete 
with  foreign-based  enterprises  This 
determination  is  based  upon  the  fact 
that  the  State  submittal  which  is  the 
subject  of  this  rule  is  based  upon 
counterpart  Federal  regulations  for 
which  an  analysis  was  prepared  and  a 
determination  made  that  the  Federal 
regulation  was  not  considered  a  major 
rule. 

Unfunded  Mandates 

This  rule  will  not  impose  a  cost  of 
SlOO  million  or  more  in  any  given  year 
on  any  governmental  entity  or  the 
private  sector. 

List  of  Subjects  in  30  CFR  Part  906 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  lune  30.  2000 
Brent  T.  Wahlquist, 

Regional  Director.  Western  Regional 
Coordinating  Center 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  931 

[SPATS  NO  NM-039-FOR] 

New  Mexico  Regulatory  Program 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement.  Interior. 
ACTION:  Proposed  rule;  reopening  and 
extension  of  public  comment  period  on 
proposed  amendment. 

SUMMARY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM)  is 
announcing  receipt  of  revisions 
pertaining  to  a  previously  proposed 
amendment  to  the  New'  Mexico 
regulator^'  program  (hereinafter,  the 
"New  Mexico  program")  under  the 
Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCR.M.  The 
revisions  to  New  Mexico's  proposed 
rules  pertain  to  the  definitions  of 
"material  damage"  and  "occupied 
residential  dwelling  and  associated 
structures"  and  subsidence  control 
during  underground  mining.  The 
amendment  is  intended  to  revise  the 
New  Mexico  program  to  be  consistent 
with  the  corresponding  Federal 
regulations. 

DATES:  Written  comments  must  be 
received  bv  4:00  p.m..  m.d.t.  [une  22, 
2000. 
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ADDRESSES:  You  should  mail  or  hand 
deliver  written  comments  to  Willis  L. 
Gainer  at  the  address  listed  helovv. 

You  may  review  copies  of  the  New 
Mexico  program,  the  amendment,  a 
listing  of  any  scheduled  puhlic  hearings, 
and  all  written  comments  received  in 
response  to  this  document  at  the 
addresses  listed  below  during  normal 
business  hours,  Monday  through  Friday, 
excluding  holidays.  You  may  receive 
one  free  copy  of  the  amendment  by 
contacting  OSM's  Albuquerque  Field 
Office. 

Willis  L.  Gainer,  Director, 
Albuquerque  Field  Office,  Office  of 
Surface  Mining  Reclamation  and 
Enforcement,  505  Marquette  Avenue, 
N\V.,  Suite  1200.  Albuquerque,  New 
Mexico  87102. 

Mining  and  Minerals  Division,  New 
Mexico  Energy  &  Minerals  Department, 
2040  South  Pacheco  Street.  Santa  Fe, 
New  Mexico  87505,  Telephone:  (505) 
827-5970. 

FOR  FURTHER  INFORMATION  CONTACT: 
Willis  L.  Gainer.  Telephone:  (505)  248- 
5096.  Internet  address: 
WGAINER@OSMRE.(;()V. 

SUPPLEMENTARY  INFORMATION: 

I,  Background  on  the  New  Mexico 
Program 

On  December  31.  1980,  the  Secretary 
of  the  Interior  conditionally  approved 
the  New  Mexico  program.  General 
background  information  on  the  New 
Mexico  program,  including  thi? 
Secretary's  findings,  the  disposition  of 
i:()mments.  and  the  t:()n(iitions  of 
approval  of  the  New  Mexico  program 
can  be  found  in  the  December  31.  1980. 
Federal  Register  (45  FR  8fi459) 
Subsequent  actions  concerning  New 
Mexico's  program  and  program 
amendments  can  be  found  at  30  GFR 
931  11.931  15,  931  16.  and  931  30 

II,  Proposed  Amendment 

Bv  letter  dated  November  13.  1998. 
New  Mexico  submitted  a  proposed 
amendment  (administrative  record  No. 
NM-804)  to  its  program  pursuant  to 
SM(:R.\  (30  U  SC  1201  ft  sf(j).  New 
Mexit:o  submitted  tht?  proposed 
amendment  in  response  to  the  reijuired 
program  amendments  at  .30  GFR 
931.16(t)).  (w).  (x).  (v)  and  (aa).  and  at 
its  own  initiative. 

OvSM  announced  receipt  of  the 
proposed  amendment  in  tht;  Det;ember 
3.  1998  Federal  Register  (6,t  FR  66772), 
provided  an  opportunitv  for  a  public 
hearing  or  meeting  on  its  substantive 
ade(jiiacy.  and  invited  public  comment 
on  its  adequacy  (administrative  record 
No.  NM-808).  Because  no  one  requested 
a  public  hearing  or  metJting.  none  were 


held  The  public  comment  periods 
ended  on  January  4.  1999. 

During  our  review  of  the  November 
13.  1998  amendment.  OSM  identified 
concerns  and  notified  New  Mexico  of 
the  concerns  by  letter  dated  January  7, 

1999  (administrative  record  No.  NM- 
815)  New  Mexico  responded  in  a  letter 
dated  December  1.  1999.  by  submitting 
a  revised  amendment  (administrative 
record  No.  NM-816). 

We  announced  receipt  of  the 
proposed  amendment  in  the  December 
22.  1999.  Federal  Register  (63  FR 
71698).  and  invited  public  comment  on 
its  adequacy  (administrative  record  No. 
NM-818).  The  public  comment  period 
ended  on  January  21,  2000. 

During  our  review  of  the  December  1 , 
1999,  revisions.  OSM  identified 
concerns  and  notified  New  Mexico  of 
the  concerns  by  letter  dated  March  28. 

2000  (administrative  record  no.  NM- 
827).  New  Mexico  responded  in  a  letter 
dated  April  26,  2000.  by  submitting  a 
revised  amendment  (administrative 
record  No.  NM-829). 

New  Mexico  proposes  further 
revisions  to  19  NMAC  8.2  107  M(l)  and 
0(2).  definitions  of  "material  damage" 
and  "occupied  residential  dwelling  and 
associated  structures  ";  19  NMAG  8.2 
2071,  subsidence  control;  and  19  NMAC 
8.2  918. D.  detailed  plans  of 
underground  mine  workings. 

Specifically.  New  Mexico  prposes  to 
revise; 

( 1 )  The  definitions  of  "material 
damage"  and  "occupied  residential 
dwelling  and  associated  structures"  at 
19  NMAG  8.2  107. M(l)  and  0(2)  to  be 
applicable  to  the  rules  at  19  NMAC  8.2 
2067; 

(2)  Subsidence  control  at  19  NMAG 
8.2  2071. A,  bv  providing  that  the 
Director  of  the  New  Mexico  program 
may  (a)  allow  underground  mining 
activities  beneath  or  adjacent  to  beneath 
or  adjacent  to  any  perennial  stream  or 
impoundment  having  a  storage  volume 
(if  20  acre-feet  or  more,  if  the  Director, 
on  the  basis  of  detailed  subsurface 
information,  determines  that  subsidence 
will  not  cause  material  damage,  or  a 
reduction  in  a  reasonably  forseeable  use. 
to  streams,  water  bodies  and  associated 
structures,  and  (b)  if  material  damage 
occurs,  suspend  underground  mining 
until  the  subsidenc*;  control  plan  is 
modified  to  ensure  prevention  of  further 
material  damage  to  such  features  or 
facilities; 

(3)  Subsidence  control  at  19  NMAG 
8.2  2071  B.  to  (1)  require  that 
underground  mining  activities  beneath 
any  aquifer,  perennial  stream  or  water 
body  that  serves  as  a  significant  source 
of  water  supply  to  a  public  water  system 
must  be  conducted  so  as  to  avoid 


disruption  of  the  aquifer  and 
consequent  exchange  of  ground  water 
between  the  aquifer  and  other  strata, 
and  (2)  to  provide  that  the  Director  of 
the  New  Mexico  program  will  prohibit 
mining  in  the  vicinity  of  the  aquifer  or 
may  limit  the  percentage  of  coal 
extraction  to  protect  the  aquifer  and 
other  water  supplies  unless  a  finding 
can  be  made,  base  on  detailed 
documentation,  that  subsidence  will  not 
cause  material  damage  to,  or  reduce  the 
reasonable  foreseeable  use  of  these 
features; 

(4)  Subsidence  control  at  19  NMAG 
8.2  2071. C,  to  prohibit  underground 
mining  activities  from  being  conducted 
beneath  or  in  close  proximity  to  any 
public  buildings,  including  but  not 
limited  to  churches,  schools,  hospitals, 
courthouses  and  government  offices, 
unless  the  Director  of  the  New  Mexico 
program,  on  the  basis  of  detailed 
subsurface  information,  determines  that 
subsidence  from  those  activities  will  not 
cause  material  damage,  or  reduce  a 
reasonably  foreseeable  use.  to  these 
structures  and  specifically  authorizes 
the  mining  activities; 

(5)  Subsidence  control  at  19  NMAC 
8.2  2071  D.  to  correct  a  typographical 
error  by  replacing  the  term  "permanent" 
with  "perennial'";  and 

(6)  Requirements  for  detailed  plans  of 
underground  mine  workings  at  19 
NMAG  8.2  918. D.  by  adding  a  paragraph 
that  (1)  requires  that  an  permittee  shall 
submit,  consistent  with  a  schedule 
approved  by  the  Director  of  the  New- 
Mexico  program,  a  detailed  plan  of 
actual  underground  workings  that 
includes  maps  and  descriptions,  as 
appropriate,  of  significant  features  of  the 
underground  mine,  including  the  size, 
configuration,  and  approximate  location 
of  pillars  and  entries,  extraction  ratios, 
measures  taken  to  prevent  or  minimize 
subsidence  and  related  damage,  areas  of 
full  extraction,  and  other  information 
required  by  the  regulatory  authority, 
and  (2)  provides,  upon  request  of  the 
operator,  that  the  information  submitted 
with  the  detailed  plan  may  be  held  as 
confidential,  in  accordance  with  the 
requirements  of  19  NMAC  8.2  1104. 

In  addition.  New  Mexico  explained 
that  the  State  contains  few  bodies  of 
water  20-acre  feet  or  more  that  are  not 
man-made  impoundments  and  that 
there  are  no  naturally  occurring  bodies 
of  water  20-acre  feet  or  more  in  the  coal 
fields  in  New  Mexico.  Therefore,  New 
Mexico's  proposed  revisions  at  19 
NMAC  8.2  2071  refer  to 
"impoundments  "  rather  than  "naturally 
occurring  bodies  of  water  20-acre  feet  or 
more." 


III.  Public  Comment  Procedures 

Written  Comments 

Send  your  written  comments  to  OSM 
at  the  address  given  above.  Your  written 
comments  should  be  specific,  pertain 
only  to  the  issues  proposed  in  this 
rulemaking,  and  include  explanations  in 
support  of  your  recommendations.  In 
the  final  rulemaking,  we  will  not 
necessarily  consider  or  include  in  the 
administrative  record  any  comments 
received  after  the  time  indicated  under 
DATES  or  at  locations  other  than  the 
Albuquerque  Field  Office. 

Electronic  Comments 

Please  submit  Internet  comments  as 
an  ASCII  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Please  also  include  "Attn:  SPATS  No. 
NM-039-FOR  "  and  your  name  and 
return  address  in  your  Internet  message. 
If  you  do  not  receive  a  confirmation  that 
we  have  received  your  Internet  message, 
contact  the  Albuquerque  Field  Office  at 
(505) 248-5096. 

Availability  of  Comments 

We  will  make  comments,  including 
names  and  addresses  of  respondents, 
available  for  public  review  during 
normal  business  hours.  We  will  not 
consider  anonymous  comments.  If 
individual  respondents  request 
confidentiality,  we  will  honor  their 
request  to  the  extent  allowable  by  law. 
Individual  respondents  who  wish  to 
withhold  their  name  or  address  from 
public  review,  except  for  the  city  or 
town,  must  state  this  prominently  at  the 
beginning  of  their  comments.  We  will 
make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  review  in  their  entirety. 

rV.  Procedural  Determinations 

Executive  Order  12630 — Takings 

This  rule  does  not  have  takings 
implications.  This  determination  is 
based  on  the  analysis  performed  for  the 
counterpart  Federal  regulations. 

Executive  Order  12866 — Regulatory 
Planning  and  Review 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866. 

Executive  Order  12988 — Civil  Justice 
Reform 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988  and 


has  determined  that,  to  the  extent 
allowable  by  law,  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
since  each  such  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  1255)  and 
the  Federal  regulations  at  30  GFR 
730.11,  732.15.  and  732.17(h)(10). 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMGR.'\  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  GFR  Parts  730.  731,  and  732  have 
been  met. 

Executive  Order  13132 — Federalism 

This  rule  does  not  have  Federalism 
implications.  SMCRA  delineates  the 
roles  of  the  Federal  and  State 
governments  with  regard  to  the 
regulation  of  surface  coal  mining  and 
reclamation  operations.  One  of  the 
purposes  of  SMCRA  is  to  ""establish  a 
nationwide  program  to  protect  society 
and  the  environment  from  the  adverse 
effects  of  surface  coal  mining 
operations."  Section  503(a)(1)  of 
SMCRA  requires  that  State  laws 
regulating  surface  coal  mining  and 
reclamation  operations  be  ""in 
accordance  with"  the  requirements  of 
SMCRA.  Section  503(a)(7)  requires  that 
State  programs  contain  rules  and 
regulations  '"consistent  with" 
regulations  issued  by  the  Secretary 
pursuant  to  SMCRA. 

National  Environmental  Policy  Act 

Section  702(d)  of  SMCRA  (30  U.S.C. 
1292(d))  provides  that  a  decision  on  a 
proposed  State  regulatory  program 
provision  does  not  constitute  a  major 
Federal  action  within  the  meaning  of 
section  102  {2)(C)  of  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4332(2)(G)).  A  determination  has  been 
made  that  such  decisions  are 
categorically  excluded  from  the  NEPA 
process  (516  DM  8.4.A). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  requirements  that  require 
approval  by  OMB  under  the  Paperwork 
Reduction  Act  (44  U.S.C.  3507  et  seq.). 

Regulator^'  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 


a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.]  the  State  submittal 
that  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
counterpart  Federal  regulations. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

This  rule  is  not  a  major  rule  under  5 
U.S.C.  804(2),  the  Small  Business 
Regulatory  Enforcement  Fairness  Act. 
This  rule:  (a)  Does  not  have  an  annual 
effect  on  the  economy  of  Si  00  million; 
(b)  will  not  cause  a  major  increase  in 
costs  or  prices  for  consumers, 
individual  industries,  geographic 
regions,  or  Federal.  State  or  local 
governmental  agencies;  and  (c)  does  not 
have  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability 
of  U.S.  based  enterprises  to  compete 
with  foreign-based  enterprises  This 
determination  is  based  upon  the  fact 
that  the  State  submittal  which  is  the 
subject  of  this  rule  is  based  upon 
counterpart  Federal  regulations  for 
which  an  analysis  was  prepared  and  a 
determination  made  that  the  Federal 
regulation  was  not  considered  a  major 
rule. 

Unfunded  Mandates 

This  rule  will  not  impose  a  cost  of 
$100  million  or  more  in  any  given  year 
on  any  governmental  entity  or  the 
private  sector. 

List  of  Subjects  in  30  GFR  Part  931 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  May  24.  2000. 
Brent  T.  Wahlquist. 

Regional  Director.  Western  Regional 
Coordinating  Center. 

|FR  Doc.  00-14357  Filed  5-6-00:  8 An  am] 
BILUNG  CODE  431(M>&-M 
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DEPARTMENT  OF  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  931 
[SPATS  NO  NMM)40-f  OR] 

New  Mexico  Regulatory  Program 

agency:  (Office  of  Surface  Mining 
Reclamation  and  Enforcement,  interior 
ACTION:  Proposed  rule;  reopening  and 
e.xtension  of  puiilic:  comment  period  and 
opportunity  for  public  hearing  on 
proposed  amendment. 

summary:  Office  of  Surface  Mining 
Reclamation  and  Enfortrement  (OSM)  is 
announcing  receipt  of  revisions 
pertaining  to  a  previously  proposed 
amendment  to  the  New  Mexico 
regulatory  program  (hereinafter,  the 
"New  Mexico  program")  under  the 
Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA).  The 
revisions  to  New  Mexico's  proposed 
rules  pertain  to  the  Coal  Mine 
Reclamation  Program  Vegetation 
Standards  (including  success  standards, 
sampling  tecihniques.  and  normal 
husbandry'  practices),  time  frames 
within  the  liability  period  for 
demon.strating  success  of  revegetation, 
and  annual  report  requirements  The 
amendment  is  intended  to  revise  the 
New  Mexico  program  to  be  consistent 
with  th(i  corresponding  Federal 
regulations. 

DATE:  Written  comments  must  bt? 
received  by  4:00  p.m..  m.d.t..  July  7. 
2000.  if  requested,  we  will  hold  a  public 
hearing  on  the  amendment  on  July  3. 
2000.  We  will  acc:ept  requests  to  speak 
until  4:00  p.m.,  m.d.t..  on  June  22.  2000 
ADDRESSES:  You  should  mail  or  hand 
deliver  written  comments  to  Willis  L. 
Gainer  at  the  address  listed  below. 

You  may  review  copies  of  the  New 
Mexico  program,  the  amendment,  a 
listing  of  any  scheduled  public  hearings, 
and  all  written  comments  received  in 
response  to  this  document  at  the 
addresses  listed  below  during  normal 
business  hours,  Monday  through  Frida\. 
excluding  holidays.  You  may  receive 
one  free  copy  of  the  amendment  by 
contacting  OSM's  Albuquerque  Field 
Office. 

Willis  L.  Gainer,  Director. 
Albuquerque  Field  Office.  Office  of 
Surface  Mining  Reclamation  and 
Enforcement,  505  Marquette  Avenue, 
NW..  Suite  1200.  Albuquerque.  New 
Mexico  87102 

Mining  and  Minerals  Division.  New 
Mexico  Energy  &  Minerals  Department. 
2040  South  Pachtjco  Street,  Santa  Fe, 


New  Mexico  87505,  Telephone:  (505) 

827-5970. 

FOR  FURTHER  INFORMATION  CONTACT: 

Willis  L.  Gainer.  Telephone:  (505)  248- 
5096,  Internet  address: 
VVGAlNER@OSMRE.GOV 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  New  Mexico 
Program 

On  December  31,  1980.  the  Secretary- 
of  the  Interior  conditionally  approved 
the  New  Mexico  program.  General 
background  information  on  the  New 
Mexico  program,  including  the 
Secretary's  findings,  the  disposition  of 
comments,  and  the  conditions  of 
approval  of  the  New  Mexico  program 
can  be  found  in  the  December  31,  1980. 
Federal  Register  (45  FR  86459). 
Subsequent  actions  concerning  New 
Mexico's  program  and  program 
amendments  can  be  found  at  30  CFR 
931.11,  931.15,  931.16.  and  931.30. 

II.  Proposed  Amendment 

By  letter  dated  December  1.  1999 
(administrative  record  No.  NM-816), 
New  Mexico  submitted  a  proposed 
amendment  to  its  program  pursuant  to 
SMCRA  (30  U.S.C.  1201  et  seq).  New 
Mexico  submitted  the  proposed 
amendment  in  response  to  the  required 
program  amendments  at  30  CFR 
931.16(o).  (w).  (x),  (y)  and  (aa),  and  at 
its  own  initiative. 

OSM  announced  receipt  of  the 
proposed  amendment  in  the  December 
22,  1999  Federal  Register  (64  FR 
71700),  provided  an  opportunity  for  a 
public  hearing  or  meeting  on  its 
substantive  adequacy,  and  invited 
public  comment  on  its  adequacy 
(administrative  record  No.  NM-819). 
Because  no  one  requested  a  public 
hearing  or  meeting,  none  were  held.  The 
public  comment  periods  ended  on 
January' 21.  2000. 

During  our  review  of  the  December  1. 
1999,  amendment,  OSM  identified 
concerns  and  notified  New  Mexico  of 
the  concerns  by  letter  dated  February 
17.  2000  (administration  record  no. 
NM-825).  New  Mexico  responded  in 
two  letters  dated  April  26.  2000.  by 
submitting  (1)  revisions  to  the  December 
1,  1999,  amendment  (administrative 
record  No  NM-830)  and  (2)  additional 
rule  revisions  never  before  submitted 
(administrative  record  No.  NM-828). 

New  Mexico  proposes  further 
revisions  to  (1)  sections  ID.,  II.B.l.  and 
IV  of  New  Mexico's  proposed  Coal  Mine 
Reclamation  Program  Vegetation 
Standards;  (2)  requirements  for 
demonstrating  success  of  ground  cover 
and  productivitv  of  revegetation  at  19 
NMAC  8.2  2065.B(1);  and  (3)  the 


definitions  of  "augmented  seeding"  and 
"interseeding"  at  19  NMAC  8.2 
107.A(20)and  107.1(8). 

New  Mexico  proposes  new  revisions 
to  (1)  the  requirements  for  annual 
reports  at  19  NMAC  8.2  507. A(l);  and 
(2)  the  requirements  for  demonstrating 
(a)  that  the  land  has  the  capability  of 
supporting  livestock  grazing  at  19 
NMAC  8.2  2064;  (b)  the  success  of 
ground  cover  and  productivitv  at  19 
NMAC  8.2  1065.3(2)  and  (3);  and  (c)  the 
success  of  crop  production  at  19  NMAC 
2065.B(5)(iii). 

Specifically.  New  Mexico  proposes  to 
revise: 

(1)  Section  I.D,  Establishment  and 
Monitoring  of  Revegetation  Success 
Standards,  of  New  Mexico's  proposed 
Coal  Mine  Reclamation  Program 
Vegetation  Standards  to  clarify  that  the 
success  of  revegetation  on  reclaimed 
lands  will  be  measured  against  the 
general  revegetation  requirements  at  19 
NMAC  8.2  2060  in  addition  to  standards 
derived  from  an  unmined  reference  area 
or  technical  standards; 

(2)  Section  II.B.l,  Sampling 
Techniques,  of  New  Mexico's  proposed 
Coal  Mine  Reclamation  Program 
Vegetation  Standards  to  require  an 
operator  to  implement  techniques  to 
improve  the  reliability  of  the  ocular 
estimation  method; 

(3)  Section  IV,  Normal  Husbandry- 
Practices,  of  New  Mexico's  proposed 
C^oal  Mine  Reclamation  Program 
Vegetation  Standards  to  (a)  specify  the 
land  uses,  time  frames,  and  size 
limitations,  if  any,  applicable  to  each 
approved  normal  husbandry  practice, 
and  (b)  to  clarify  that  in  order  for  repair 
of  erosional  features  to  be  considered  a 
normal  husbandry  practice,  the 
erosional  features  must  be  characteristic 
of  unmined  lands  in  the  regions  and  the 
damage  must  not  be  caused  by  a  lack  of 
planning,  design,  or  implementation  of 
the  mining  and  reclamation  plan. 

(4)  19  NMAC  8.2  2065. B(l)  to  provide 
that  ground  cover  and  productivity  may 
be  equal  to  the  technical  standards 
developed  in  accordance  with  New 
Mexico's  proposed  Coal  Mine 
Reclamation  Program  Vegetation 
Standards,  as  an  alternative  to  an     ' 
approved  reference  area; 

(5)(a)  19  NMAC  8.2  107.A(20).  the 
definition  of  "augmented  seeding"  to 
mean  "seeding  in  excess  of  the  normal 
husbandry  practices  approved  in  the 
Director's  Coal  Mine  Reclamation 
Program  Vegetation  Standards,  or 
reseeding  with  fertilization  or  irrigation, 
or  reseeding  in  response  to  unsuccessful 
revegetation  in  terms  of  adequate 
germination  or  establishment  or 
permanence,  "  and  (b)  107.1(8),  by 
adding  the  definition  '"interseeding"'  to 


mean  "'a  secondary  seeding  practice  into 
established  vegetation  cover  in  order  to 
take  advantage  of  climatic  conditions 
that  favor  species  requiring  special 
conditions  for  germination  and 
establishment,  or  to  improve  or  alter  the 
composition  between  forage  species  and 
shrubs,  or  between  warm  and  cool 
season  grasses;" 

(6)  19  NMAC  8.2  507. A(l).  to  require 
in  an  annual  report,  a  current 
topographic  or  orthophotographic  map 
with  five  foot  contour  intervals  of  the 
same  scale  as  the  mining  and 
reclamation  sequence  maps  found  in  the 
approved  permit  with  five  foot  contour 
intervals,  on  a  single  sheet,  or  series  of 
sheets,  each  sheet  of  the  map  being  no 
larger  than  four  feet  by  four  feet,  with 
the  scale  and  all  lines  and  symbols 
clearly  described  in  the  legend; 

(7)  19  NMAC  8.2  2064  to  require  that 
an  operator  demonstrate,  for  at  least  two 
of  the  last  four  years  rather  than  the  last 
two  years,  that  the  reclaimed  land  has 
the  capability  of  supporting  livestock 
grazing  at  rates  approximately  equal  to 
that  for  similar  non-mined  lands  when 
the  approved  postipining  land  use  is 
range  or  pasture  land; 

(8)  19  NMAC  8.2  2065.B(2), 
concerning  the  liability  period  in  areas 
of  more  than  26.0  inches  average  annual 
precipitation,  to  require  that  ground 
cover  and  productivity  shall  equal  or 
exceed  the  approved  standard  for  two  of 
the  last  four  years,  rather  than  the  last 
two  years,  of  the  responsibility  period; 

(9)  19  NMAC  8.2  2065.8(3), 
concerning  the  liability  periods  in  areas 
of  less  than  or  equal  to  26.0  inches 
average  annual  precipitation,  to  require 
that  ground  cover  and  productivity  shall 
equal  the  approved  standard  for  at  least 
two  of  the  last  four  years,  starting  no 
sooner  than  yejir  eight,  rather  than  the 
last  two  years,  of  the  responsibility 
period;  and 

(10)  19  NMAC  8.2  2065.B{5)(iii). 
concerning  the  demonstration  of  success 
of  areas  to  be  used  for  cropland,  to 
require  that  crop  production  from  the 
mined  area  shall  be  equal  to  or  greater 
than  that  of  the  approved  standard  for 
two  of  the  last  four  growing  seasons, 
rather  than  the  last  two  consecutive 
growing  seasons,  of  the  five  or  ten  year 
liability  period,  starting  no  sooner  than 
year  eight  of  the  ten  year  liability 
period. 

III.  Public  Conunent  Procedures 

Written  Comments 

Send  your  wrritten  comments  to  OSM 
at  the  address  given  above.  Your  written 
comments  should  be  specific,  pertain 
only  to  the  issues  proposed  in  this 
rulemaking,  and  include  explanations  in 


support  of  your  recommendations.  In 
the  final  rulemaking,  we  will  not 
necessarily  consider  or  include  in  the 
administrative  record  any  comments 
received  after  the  time  indicated  under 
DATES  or  at  locations  other  than  the 
Albuquerque  Field  Office. 

Electronic  Comments 

Please  submit  Internet  comments  as 
an  ASCII  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Please  also  include  "Attn:  SPATS  No. 
NM-040-FOR"  and  your  name  and 
return  address  in  your  Internet  message. 
If  you  do  not  receive  a  confirmation  that 
we  have  received  your  Internet  message, 
contact  the  Albuquerque  Field  Office  at 
(505) 248-5096. 

Availability  of  Comments 

We  will  make  conunents,  including 
names  and  addresses  of  respondents, 
available  for  public  review  during 
normal  business  hours.  We  will  not 
consider  anonymous  comments.  If 
individual  respondents  request 
confidentiality,  we  will  honor  their 
request  to  the  extent  allowable  by  law. 

Individual  respondents  who  wish  to 
withhold  their  name  or  address  from 
public  review,  except  for  the  city  or 
town,  must  state  this  prominently  at  the 
beginning  of  their  comments.  We  will 
make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  review  in  their  entirety. 

Public  Hearing 

If  you  wish  to  speak  at  the  public 
hearing,  contact  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT  by 
4:00  p.m.,  m.d.t.  on  June  22,  2000.  If  you 
are  disabled  and  need  special 
accommodations  to  attend  a  public 
hearing,  contact  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT.  We 
will  arrange  the  location  and  time  of  the 
hearing  with  those  persons  requesting 
the  hearing.  If  no  one  requests  an 
opportunity  to  speak,  we  will  not  hold 
the  hearing. 

To  assist  the  transcriber  and  ensure  an 
accurate  record,  we  request,  if  possible, 
that  each  person  who  speaks  at  a  public 
hearing  provide  us  with  a  WT-itten  copy 
of  his  or  her  comments.  The  public 
hearing  will  continue  on  the  specified 
date  until  everyone  scheduled  to  speak 
has  been  heard.  If  you  are  in  the 
audience  and  have  not  been  scheduled 
to  speak  and  wish  to  do  so,  you  will  be 
allowed  to  speak  after  those  who  have 
been  scheduled.  We  will  end  the 
hearing  after  everyone  scheduled  to 
speak  and  others  present  in  the 


audience  who  wish  to  speak,  have  been 
heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  speak,  we  may  hold  a 
public  meeting  rather  than  a  public 
hearing.  If  you  wish  to  meet  with  us  to 
discuss  the  amendment,  please  request 
a  meeting  by  contacting  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT.  All  such  meetings  are  open  to 
the  public  and.  if  possible,  we  will  post 
notices  of  meetings  at  the  locations 
listed  under  ADDRESSES.  We  will  make 
a  written  summary-  of  each  meeting  a 
part  of  the  administrative  record. 

rv.  Procedural  Determinations 

Executive  Order  12630 — Takings 

This  rule  does  not  have  takings 
implications.  This  determination  is 
based  on  the  analysis  performed  for  the 
counterpart  Federal  regulations. 

Executive  Order  12866 — Regulatory 
Planning  and  Review 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866. 

Executive  Order  12988 — Civil  Justice 
Reform 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988  and 
has  determined  that,  to  the  extent 
allowable  by  law.  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  fb)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regidatory- 
programs  and  program  amendments 
since  each  such  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  1255)  and 
the  Federal  regulations  at  30  CFR 
730.11,  732.15.  and  732.17(h)(10). 
decisions  on  proposed  State  regulatory- 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730.  731,  and  732  have 
been  met. 

Executive  Order  13132 — Federalism 

This  rule  does  not  have  Federalism 
implication.  SMCRA  delineates  the 
roles  of  the  Federal  and  State 
governments  with  regard  to  the 
regulation  of  surface  coal  mining  and 
reclamation  operations.  One  of  the 
purposes  of  SMCRA  is  to  "establish  a 
nationwide  program  to  protect  society 
and  the  environment  from  the  adverse 
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offj'f  ts  of  .surface  (oal  mining 
opi^ratKins  "  Section  f)(),t(a)(l)  of 
SM(;RA  re()uires  that  .State  laws 
regulating  surfac  e  i  oal  mining  and 
ref.iamation  operations  he    in 
actiordance  with"  the  re(|uirements  of 
SMflRA   StH;tion  S():Ma)(7)  requires  that 
State  [jrograins  contain  rules  anil 
regulations  Consistent  with" 
regulations  issued  hv  the  Secretar\ 
[uirsuant  to  SMCRA 

\'<ition(il  Environiiifntdl  Polu  v  A  it 

Sectiim  702(d)  of  SMCRA  (M)  I)  S.C, 
1292(d))  providf^s  that  a  deci.sion  on  a 
proposed  State  regulatory  program 
provision  does  not  constitute  a  major 
Federal  action  within  the  meaning  of 
section  1()2(2)(C;)  of  the  National 
Environmental  Policy  Act  (42  I'.S  (1. 
4332(2)(C))   A  determination  has  heen 
made  that  such  defiisions  are 
t:ateg{)ricdlly  excluded  from  tht-  NKPA 
process  (516  DM  H.4.A) 

Papcrvvork  Reduction  Att 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  hy  OMB  under  the 
Paperwork  Reducticm  Act  (44  US  C. 

Rfgul(itar\-  Flfxihihtv  Act 

The  Department  of  the  Interior  has 
determine<l  that  this  rule  will  nut  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U  SC  601  ft  sf'q  )  The  State  submittal 
that  is  the  subjw:!  of  this  rule  is  based 
upr)n  counterpart  P'ederal  regulations  for 
which  an  econonnc  analysis  was 
prepared  and  certific  ation  made  that 
such  regulations  would  not  have  a 
significant  economic  (effect  upon  a 
sufistantial  number  of  small  entities 
Accordingly,  this  rule  will  ensure  that 
existing  re(iuirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State   In  making  the 
determination  as  to  whether  this  rule 
would  have  ,1  sigiiifi(  ant  ecunoniK 
imp)act.  the  Department  relied  upon  the 
data  and  assumptions  for  the 
(i)unterpart  F'cderal  regulations 

Smiill  Business  Hriinldtun  b.nfon  riiirnt 
Fdirnrss  Ait 

This  rule  is  not  .i  iiia|or  rule  under  .'i 
li  S.C  H()4(2),  the  Small  Business 
Regulatory  Kntorcement  Fairness  A(  t 
This  rule   (a)  Does  not  have  an  annual 
effe(  t  on  the  e(  ononu  of  SlOO  million; 
(b)  Will  not  <  ause  a  in,i|or  iiu  re.ise  in 
(  (ists  or  prices  tor  (  oiisuiners. 
indi\  idiial  industries.  geogra[)hii 
regions,  or  Federal.  State  or  lo(  ,il 
governmental  ageiu  les.  And  (c)  Does  not 
h,i\e  signific  .mt  adverse  effet  ts  on 


competition,  employment,  investment, 
productivity,  innovation,  or  the  ability 
of  I'  S   based  enterprises  to  compete 
with  foreign-based  enterprises.  This 
determination  is  based  upon  the  fact 
that  the  State  submittal  which  is  the 
subjt'ct  of  this  rule  is  based  upon 
( (lunterpart  Feiieral  regulations  for 
which  an  analvsis  was  prepared  and  a 
determination  made  that  the  Federal 
regulation  was  not  considered  a  major 
rule 

( 'nfundfd  Mandntfs 

This  rule  will  not  impjose  a  cost  of 
SlOO  million  or  mor(>  in  any  given  year 
on  any  governmental  entity  or  the 
private  sector. 

List  of  Subjects  in  30  CFR  Part  931 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

[).itH(i    May  2A.  JOOO. 
Brent  T.  Wahlquist, 

Hfiiioniil  Dirfi  lor.  Wfstrni  Ht-^ioiiul 

( AiDrdinatin^  ('.enter 

\VK  !)<)(     OO-M  )5H  Filed  5-fi-0().  H  45  ani| 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Pan  571 

[Docket  No.  00-7145] 
[RINNo.  2127-AH61] 

Federal  Motor  Vetiicle  Safety 
Standards;  Head  Impact  Protection 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA).  DOT. 
ACTION:  Extension  of  (ornment  period 

SUMMARY:  This  document  grants  a 
re(juest  to  extend  the  comment  period 
on  an  agenc  v  proposal  to  amend  the 
upper  interior  impact  requirements  of 
Its  standard  on  occupant  protection  in 
Ulterior  impact  by  modifying  the 
minimum  distance  betwetm  c:ertain 
target  points  on  vertit  al  surfaces  inside 
a  vehi(  le  .iiuf  by  adding  target  points  for 
[iillar-like  strui  tures  that  do  not  meet 
the  definition  of    pillar."  i  e..  certain 
door  frames  and  vertic  al  seat  belt 
mounting  structures. 

DATES:  Extended  comment  closing  date: 
(Comments  on  the  April  .S.  2000 
|)roposal.  ti.S  FR  17H42.  Docket  No.  00- 
7145.  must  be  rei  eived  by  the  agency  on 
or  before  (lose  of  business  on  |ulv  5, 
2000 

ADDRESSES:  Vou  should  mention  the 
docket  number  of  this  document  in  vour 


comments  and  submit  vour  comments 
in  writing  to:  Docket  Management. 
Room  PL-401.  400  Seventh  Street,  SVV. 
Washington,  DC:  20590.  Alternatively, 
you  may  submit  your  comments 
eloctronicallv  by  e-mail  at  http:// 
dms  dot  gov 

You  may  call  the  Docket  at  202-366- 
9324,  and  visit  it  from  10:00  a.m.  to  5:00 
p.m..  Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
non-legal  issues,  vnu  may  call  Dr. 
William  Fan.  Office  of  Crashworthiness 
Standards,  at  (202)  366-4922,  facsimile 
(202)  366-4329,  electronic  mail 
'bfan@nhtsa.dot.gov '.  For  legal  issues, 
you  may  call  Otto  Matheke.  Office  of  the 
Chief  Counsel,  at  202-366-5263 
SUPPLEMENTARY  INFORMATION:  On  April 
5.  2000.  NHTSA  published  a  notice  of 
proposed  rulemaking  proposing  to 
amend  the  upper  interior  impact 
requirements  of  Standard  No.  201, 
Occupant  Protection  in  Interior  Impact, 
in  several  respects.  One  proposal 
addressed  the  minimum  distance 
between  certain  target  points  on  vertical 
surfaces  inside  a  vehicle.  Compliance 
with  the  upper  interior  impact 
requirements  is  determined,  in  part,  by 
measuring  the  forces  exptrienced  by  a 
test  device  known  as  the  Free  Motion 
Headform  (FMH)  when  it  impacts 
certain  target  points  in  the  vehicle 
interior  To  ensure  that  the  damage 
caused  by  the  testing  of  one  target  point 
does  not  overlap  the  testing  of  nearby 
target  points,  the  standard  specifies  that 
tested  targets  be  at  least  a  certain 
distance  apart;  currently  150  mm  (6 
inches)  We  proposed  expanding  this 
minimum  distance  to  200  mm  (8  inches) 
for  tests  performed  on  certain  vertical 
surfaces  in  order  to  alleviate  concerns 
that  the  current  distance  is  not  large 
enough  to  prevent  the  FMH  impact  area 
for  one  target  point  from  overlapping 
the  FMH  impact  areas  for  nearby  target 
points  in  the  same  vehicle.  We  also 
proposed  adding  target  points  for  pillar- 
like structures  that  do  not  meet  the 
definition  of  "pillar,"  i.e  ,  certain  door 
frames  and  vertical  seat  belt  mounting 
structures  and  are  therefore  not 
currently  subject  to  Standard  No.  201. 
We  tentatively  concluded  that  these 
structures  are  the  equivalent  of  "pillars" 
now  covered  by  the  Standard. 

The  NPRM  specified  a  comment 
closing  date  of  June  5,  2000  (60  days 
after  date  of  publication).  However,  on 
May  16,  2000,  we  received  a  request  for 
an  extension  of  the  comment  closing 
date  from  Advocates  for  Highway  and 
Auto  Safety  (Advocates).  Advocates 
stated  that  it  wished  to  provide 
comments  on  our  proposal,  but  was 
unable  to  do  so  in  a  timely  fashion  due 


to  the  organization's  limited  resources 
and  a  competing  need  to  comment  on  a 
number  of  other  pending  regulatory 
proposals  affecting  highway  and 
highway  safety.  Therefore,  Advocates 
requested  an  additional  60  days  for 
submission  of  its  comments. 

Particularly  because  Advocates  is  a 
prominent  public  interest  organization 
dedicated  to  the  consideration  of  issues 
related  to  highway  and  vehicle  safety, 
the  agency  is  interested  in  its  comments. 
Thus,  in  order  to  provide  the  Advocates 
and  other  interested  parties  ample  time 


and  opportunity  to  express  their  views 
on  the  proposed  amendments  to 
Standard  No.  201,  NHTSA  believes  that 
there  is  good  cause  for  the  extension  of 
the  comment  period.  However,  the 
agency  does  not  believe  that  an 
extension  of  60  days  is  warranted  or 
would  be  in  the  public  interest.  NHTSA 
has  determined  that  it  is  appropriate  to 
extend  the  comment  period  for  30  days 
and  that  such  extension  is  consistent 
with  the  public  interest.  Accordingly, 
the  Advocates  request  to  extend  the 


comment  period  for  an  additional  60 
days  is  denied,  but  the  comment  period 
is  extended  for  a  period  of  30  davs  to 
July  5,  2000. 

Authoritj':  49  r.S.C.  322,  ,30111.  3011.1. 
301 1  7.  and  30166:  delegation  of  authoritv  is 
at  49  CR  1  50. 

Issued  on  lune  2.  2000. 
Stephen  R.  Kratzke. 

Associate  Administrator  for  Safety 
Performance  Standards 
|FR  Dor,  00-14277  Filed  6-2-00:  12:34  pmj 
BILUNG  CODE  4910-59-P 
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commitlee  meetings  agency  decisions  and 
rulings,  delegations  ol  authonty.  tiling  ot 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Information  Collection;  Request  for 
Comments;  Woodsy  Owl  Official 
Licensee  Royalty  Statement 

AGENCY:  Korn.sf  Scrvii.c.  DSflA. 
action:  Notic*' 


SUMMARY:  In  acciirdance  with  the 
Paperwork  Kfciuctioii  Act  of  l')95.  fh(' 
Forest  Service  annouiice.s  it.s  intt-ntion 
to  reinstate  an  information  (:ollt;<;tion 
The  information  will  enable  the  Forest 
Service  to  colUut  rovaltv  fees  for  the 
commeri:ial  use  of  the  Woodsy  Owl 
svmbol  and  to  assess  the  effec:tiveness  of 
licensing  the  Woodsy  Owl  symbol  for 
commercial  use   Informatiim  will  be 
collected  from  individuals  and  from  for- 
profit  businesses  and  non-profit 
organizations 

DATES:  tiomments  must  be  received  ni 
writing  on  or  before  August  7.  2000 

ADDRESSES:  All  comments  should  be 
addressed  to  the  {)ffi(  e  of  Fduc:ation 
Conservation,  National  Svmbols 
(Coordinator.  F'orest  Service.  l'SI),'\.  P  () 
Box  46090.  Washington.  I)  C   20090- 
6090 

(Comments  also  may  be  submitted  via 
facsimile  to  (202)  H90-56.5H  or  by  email 
to:  Kdiication  Conservation/ 
wot($fs  fed  us 

The  public   inav  inspec  t  comment> 
r»H;eived  at  the  { jffic  e  of  Kducation 
Conservation.  Room  l.SF,  Forest  Service. 
IISDA.  201  14th  Street  SW  . 
Washington.  DC.   Visitors  .ire  urged  tn 
call  ahead  to  (202)  205-.S6H1  to  fa<  ilitate 
entrance  into  the  building 

FOR  FURTHER  INFORMATION  CONTACT: 

Roberta  Hilbniner,  (ion.servation 
Fducation.  at  (202)  205-5681 
SUPPLEMENTARY  INFORMATION: 

Bac:kground 

The  Woodsv  Owl  Smoky  Boar  Act  of 
1974  established  the  Woodsv  Owl 


symbol  and  slogan,  authorized  the 
f'oresf  .Service  to  manage  the  use  of  the 
slogan  and  symbol,  authorized  the 
lici-nsing  of  the  symbol  for  commercial 
use.  and  provided  for  continued 
protection  of  the  symbol  bv  stating  that 
Woodsv  Owl  may  only  be  used  bv 
permission  of  the  Forest  Service.  Part 
272  of  Title  .56  of  the  (Code  of  Federal 
Regulations  authfirizes  the  Chief  of  tht; 
Forest  .Servict;  to  approve  commercial 
use  of  the  Woodsy  Owl  svmbol  and  to 
i;ollect  of  rovaltv  fees  for  suc;h  use. 
Woodsy  Owl  may  be  replicated  as  a 
[)lush  toy  and  the  Woodsv  Owl  symbol 
or  logo  may  be  replicated  on  items  such 
as  tee  shirts,  mugs,  pins,  figurines, 
ornaments,  storybooks,  stickers,  and 
toys. 

The  message  to  the  public  inherent 
with  the  Woodsy  Owl  svmbol  is  about 
raring  for  the  environment  (Thus  the 
slogans  "Give  a  Hoot,  Dcm't  Pollute" 
and  "Lend  a  Hand.  Care  for  the  Land"). 
The  goal  of  Woodsy  Owl  is  to  inspire 
children  to  (jbserve  the  natural  world 
around  them.  teac;h  children  ecological 
principles,  and  motivate  children  to  join 
in  spet:ific  actions  to  help  care  for  the 
environment. 

Description  of  Information  Collection 

The  following  describes  the 
information  collection  to  be  reinstated: 

Title  Woodsy  Owl  Official  Licensee 
Royalty  Statement 

UMB  S'umhfr  0596-0087. 

Expimtion  Datf  of  Approval:  October 
.n.  1999. 

Tvpf  nt  Rc(iufst:  Reinstatement  of  an 
information  collection  previously 
.i[)proved  by  the  Office  of  Management 
.ind  Budget 

Ahstmit:  The  Forest  Service  National 
S\  mbols  ('oordinator  will  evaluate  the 
data  to  determine  if  an  individual, 
t orporation.  or  organization,  requesting 
a  license  to  use  the  Woodsy  Owl  svmbol 
(ommerciallw  should  be  granted  a 
license  or.  if  currently  licensed,  to 
determine  the  royalty  Uh'  the  licensed 
tmtitv  must  pay  to  the  agency  ba.sed  on 
a  percentage  of  the  lic:ensee's  total  sales 
■ind  whether  the  lic:ensed  entity  has  met 
its  statecl  objec:tives. 

.■\n  individual  or  corporation  may 
apply  for  a  Woodsy  Owl  license  by 
contacting  Forest  .Service  personnel  by 
telephone,  fax,  e-mail,  or  by  writing  to 
the  addn^ss  listed  in  the  address  section 
of  this  notictv  In  the  course  of 
c  iimmunicating  with  the  potential 
applicant,  the  agency  will  learn  how 


long  the  individual,  corporation,  or 
organization  has  been  in  business:  the 
produf:ts  the  individual,  corporation  or 
organization  sells  or  plans  to  sell;  the 
geographical  location  from  which  the 
products  will  be  sold;  the  projected 
sales  volume:  and  how  the  individual, 
corporation,  or  organization  plans  to 
market  the  products. 

If  Forest  Service  personnel  determine 
that  granting  a  license  to  the  individual, 
corporation,  or  organization  for  the 
purpose  of  using  the  Woodsy  C3wl 
symbol  for  commercial  use  would  be  in 
the  best  interest  of  the  agency  and 
would  promote  the  Woodsy  (Owl 
messages,  a  license  contract  would  be 
mailed  to  the  individual,  corporation  or 
organization.  The  contract  would  have 
to  be  completed  and  returned  to  the 
Forest  Service.  Once  the  contract  has 
been  by  signed  by  an  authorized  Forest 
.Sen'ice  employee  and  by  the  individual 
or  the  corporate  or  organizational 
representative,  the  newly  licensed  entity 
will  have  to  submit  to  the  Forest  Service 
the  agreed  upon  advanced  guaranteed 
royalty  payment.  The  individual, 
corporation,  or  organization  also  will 
submit  a  quarterly  report  to  the  agency, 
using  the  Woodsy  Owl  Licensee  Royalty 
Statement  Form,  along  with  any  royalty 
fees  garnered  from  sales  that  have 
exceeded  the  advanced  guaranteed 
royalty  payment. 

When  making  the  quarterly  reports, 
individuals,  corporations,  or 
organizaticms  will  be  asked  to  provide 
information  that  includes  the  following: 
a  list  of  each  item  that  will  be  sold  with 
the  Woodsy  Owl  symbol;  the  projected 
sales  of  each  item:  the  price  at  which 
each  item  will  be  sold;  the  total  sales 
amount  subject  to  the  agency  royalty 
fee;  the  royalty  fee  due  based  on  sales 
quantity  and  price;  a  description  and 
itemization  of  any  deductions,  such  as 
fees  waived  or  previously  paid  as  part 
of  the  advance  royalty  payment  which 
is  their  sales  quantity  guarantee;  the 
new  total  royalty  fee  the  business  or 
cjrganization  must  pay  after  deductions; 
the  running  total  amount  of  royalties 
accrued  in  that  fiscal  year;  and  the 
typed  name  and  signature  of  the 
business  or  organizational  employee 
certifying  the  truth  of  the  report. 

Data  gathered  in  this  information 
collection  are  not  available  from  other 
sources. 

Estimate  of  Annual  Burden:  30 
minutes. 


Type  of  Respondents:  For-profit 
businesses  and  non-profit  organizations 
currently  holding  a  Woodsy  Owl  license 
or  applying  for  such  license. 

Estimated  Annual  Number  of 
Respondents:  10. 

Estimated  Annual  Number  of 
Responses  per  Respondent:  4. 

Estimated  Total  Annual  Burden  on 
Respondents:  20  hours. 

Comment  Is  Invited 

The  agency  invites  comments  on  the 
following:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  stated  purposes  and  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  or 
scientific  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology. 

Use  of  Comments 

All  comments  received  in  response  to 
this  notice,  including  names  and 
addresses  when  provided,  will  become 
a  matter  of  public  record.  Comments 
will  be  summarized  and  included  in  the 
request  for  Office  of  Management  and 
Budget  approval. 

Dated:  )une  1,  2000. 

Robin  L.  Thompson, 

Acting  Deputy  Chief,  State  and  Private 
Forestry. 

|FR  Doc.  00-14218  Filed  6-6-00:  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Natural  Resources  Conservation 
Service 

Upper  Deckers  Creelt  Watershed, 
Preston  and  Monongalia  Counties, 
West  Virginia 

agency:  Natural  Resources 
Conservation  Service,  Agriculture. 
ACTION:  Notice  of  a  Finding  of  No 
Significant  Impact. 

SUMMARY:  Pursuant  to  section  102(2)(c) 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  of 
Environmental  Quality  Regulations  (40 
CFR  Part  1500);  and  the  Natural 


Resources  Conservation  Service 
Regulations  (7  CFR  Part  650):  the 
Natural  Resources  Conservation  Service. 
U.S.  Department  of  Agriculture,  gives 
notice  than  an  environmental  impact 
statement  is  not  being  prepared  for  the 
Upper  Deckers  Creek  Watershed  Project, 
Preston  and  Monongalia  Counties,  West 
Virginia. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  J.  Hartman,  State 
Conservationist,  Natural  Resources 
Conservation  Service,  75  High  Street, 
Room  301,  Morgantown,  West  Virginia, 
26505,  telephone  304-284-7545. 

SUPPLEMENTARY  INFORMATION:  The 
envirorunental  assessment  of  this 
federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  environment.  As  a  result  of  these 
findings,  William  J.  Hartman,  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  are  not 
needed  for  this  project. 

The  project  purpose  is  water  quality 
improvement  through  acid  mine 
drainage  remediation.  Planned  actions 
include  mine  spoil  regrading,  highwall 
elimination,  revegetation,  limestone 
channels,  passive  treatment  systems, 
grouting,  and  addition  of  limestone 
fines  to  streams. 

The  Finding  Of  No  Significant  Impact 
(FONSI)  has  been  forwarded  to  the 
Environmental  Protection  Agency  and 
to  various  Federal,  State,  and  local 
agencies  and  interested  parties.  A 
limited  number  of  copies  of  the  FONSI 
are  available  to  fill  single  copy  requests 
at  the  above  address.  Basic  data 
developed  during  the  environmental 
assessment  are  on  file  and  may  be 
reviewed  by  contacting  William  J. 
Hartman. 

No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  until  30  days  after  the  date  of  this 
publication  in  the  Federal  Register. 

[This  activity  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under  NO. 
10.904.  Watershed  Protection  and  Flood 
Prevention,  and  is  subject  to  the  provisions 
of  Executive  Order  12372,  which  requires 
intergovernmental  consultation  with  State 
and  local  officials.) 
William  ].  Hartman, 
State  Consen'ationist. 

|FR  Doc.  00-14266  Filed  6-6-00:  8:45  am] 
BILUNG  COI}E  3410-16-M 


DEPARTMENT  OF  COMMERCE 

Submission  for  0MB  Review; 
Comment  Request 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agencv:  U.S.  Census  Bureau. 

Title:  2001  Residential  Finance 
Sur\'ev. 

Form  Number! s):  D-2900.  D-2900(L). 
D-2901.  D-2901(L),  D-2901(FE){L),  D- 
2902.  D-2902(L).  D-2904.  D-2905(L). 

Agency  Approval  Number:  None. 

Type  of  Request:  New  collection. 

Burden:  77,500  hours. 

Number  of  Respondents:  330.000. 

Avg  Hours  Per  Response:  14  minutes. 

Needs  and  Uses:  The  Residential 
Finance  Sur\'ey  (RFS)  provides  data 
about  the  financing  of  nonfarm, 
privately-owned  residential  properties 
in  the  United  States.  RFS  data,  in 
conjunction  with  statistics  from  other 
sources,  are  used  in  assessing  public 
policies  affecting  real  estate,  mortgage 
banking,  economic  policy,  social 
welfare,  and  related  areas  of  concern, 
and  in  developing  and  evaluating 
proposals  about  them.  The  data  are 
particularly  useful  to  economists  and 
financial  analysts  who  guide  and 
counsel  home  and  apartment  builders, 
financial  institutions  and  institutional 
investors,  producers  of  building 
materials,  real  estate  companies, 
community  planners,  and  government 
planners  at  the  Federal,  state,  and  local 
levels. 

The  RFS  has  been  conducted  as  part 
of  the  decennial  census  since  1950.  A 
continuation  of  the  RFS  is  necessary 
because  the  dramatic  changes  in  the  real 
estate  finance  market  which  have  taken 
place  in  the  1990's  give  no  indication  of 
abating  in  the  next  decade.  The  changes 
in  the  next  5  to  1 0  years  may  be  even 
more  dramatic  than  those  of  the  past 
decade.  It  is  essential  for  policy 
planning  and  formulation  within  the 
government  and  for  accurate  market 
analysis  in  the  private  sector  that 
timely,  accurate,  and  comprehensive 
benchmark  data  be  available  on  the 
financing  of  residential  properties. 

Affected  Public:  Individuals  or 
households.  Businesses  or  other  for- 
profit  organizations.  Federal 
Government. 

Frequency:  One-time  only. 

Respondent's  Obligation:  Mandatory. 

Legal  Authorit\':  Title  13  USC,  Section 
141. 

OMB  Desk  Officer:  Susan  Scheehter, 
(202) 395-5103. 
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Copins  of  tht'  dbovc  inforiiiation 
collection  proposal  can  In*  obf.iined  by 
calling  or  writing  Linda  EngclmoiBr. 
DCK;  Forms  CU'arano"  Offi(  .t.  (202] 
4H_'-:J272.  Department  of  (iommerce, 
room  503,1,  14th  and  ('.nn>,titiition 
Avenue.  N\V,  Washington.  DC  20230  (or 
via  the  Internet  at  LEngelme@doc  gov). 

Written  comments  and 
recommendations  for  the  proposed 
information  colle<;tion  should  be  sent 
within  30  days  of  puhliiatioii  of  this 
notice  to  Susan  Schechter,  OMB  Desk 
Officer,  room  10201.  New  Kxe(  utive 
Office  Building,  Washington.  DC  20503 

Dated   lune  1,  JIKKI 
Madeleine  Clayton. 

Managfiiient  Analyst,  Ufficf  of  (/if  Chift 
Information  Offuer 

IKR  l)i>.    ()(>-14JJl  Filed  6-6-00  H  4S  ,unl 
MLLINQ  COOC  M10-07-r 


DEPARTMENT  OF  COMMERCE 

Submission  for  OMB  Review: 
Commsnt  Request 

DOC.  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  IJ.SC.  chapter  35) 

Agency  US.  Census  Bureau 

Title  Manufacturers'  Shipments, 
Inventories,  and  Orders  Survey 

Form  NumberisI:  M-3(SD).  M3-SD(1), 
M3-1-L1 

Agency  Approval  Sumber:  0607- 
0008. 

Type  of  Request  Revision  of  a 
currently  approved  collection 

Burden  24,000  hours 

Number  of  Respondents:  6,000 
monthly 

Avg  Hours  Per  Response  20  minutes 

Needs  and  I'ses  The  Onsus  Bureau 
conducts  the  M3  survey,  one  of  the 
principal  Federal  economic  indicators, 
to  collect  monthly  manufacturing  data 
from  a  sample  of  firms  in  the 
manufacturing  sector  of  the  economy 
Data  requested  are  shipments,  new 
orders,  unfilled  orders,  total  inventory, 
materials  and  supplies,  work-in-proc.ess 
and  finished  goods  The  data  are  used 
to  analyze  short-  and  long-term  trends 
in  the  manufacturing  sector  and  as 
related  to  other  sectors  of  the  economy 
The  shipments  and  inventory  data  are 
essential  inputs  into  the  gross  domestic 
product  accounts,  while  the  orders  data 
are  direct  inputs  into  the  leading 
economic  indicator  series  The  survey 
also  provides  valuable  and  timely  data 
for  economic;  planning  and  analysis  to 
business  firms,  trade  associaticms, 
researt:h  and  consulting  agencies,  and 


a(.ademia  on  the  domestic 
manufacturing  sector 

in  this  request,  the  total  annual 
burden  hours  are  revised  upward  to 
reflect  an  increase  in  the  survey  panel 
The  conversion  of  the  survey  from  the 
Standard  Industrial  (Classification  (SIC) 
system  to  the  North  American  Industry 
Classification  System  (NAICS)  will 
result  in  new  and  reconfigured  industry 
categories,  which  will  require  a  larger 
survey  panel  to  ensure  sufficient 
coverage  in  all  industries. 

Affected  Public  Businesses,  large  and 
small,  or  other  for  profit  organizations 

Fre(]uencv  Monthly 

Respondent's  Obligation  Voluntary. 

Legal  Authority:  Title  13.  U.S.C. 
Sections  131  and  182 

OMB  Desk  Officer:  Susan  Schechter. 
(202) 395-5103 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier, 
D(X:  Forms  Clearance  Officer,  (202) 
482-3272,  Department  of  Commerce, 
room  5033,  14th  and  Constitution 
Avenue,  NW,  Washington,  DC.  20230  (or 
via  the  Internet  at  LEngelme@doc.gov). 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  Susan  Schechter,  OMB  Desk 
Officer,  room  10201,  New  Executive 
Office  Building,  Washington,  DC  20503 

Dated   luiie  1,  2000 
Madeleine  Clayton. 

Management  Analyst.  Office  of  the  Chief 

Information  Officer 

IKK  Do(    00-14222  Filed  6-6-00,  8:45  am) 

BILUMQ  COOC  3910-07-P 


DEPARTMENT  OF  COMMERCE 
international  Trade  Administration 

[A-583-008] 

Certain  Circular  Welded  Cart>on  Steel 
Pipes  and  Tut>es  From  Taiwan: 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review  and  Partial 
Rescission  of  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  preliminary  results  of 
antidumping  duty  administrative  review 
and  rescission  in  part. 

SUMMARY:  In  response  to  a  request  from 
the  petitioners,  the  Department  of 
Commerce  (the  Department)  is 
conducting  an  administrative  review  of 
the  antidumping  duty  order  on  certain 
circular  welded  steel  pipes  and  tubes 
from  Taiwan  The  review  covers  one 


manufacturer/exporter  of  the  subject 
merchandise  to  the  L'nited  States,  and 
the  period  May  1,  1998  through  April 
30.  1999  We  find  that  Yieh  Hsing 
Enterpri.se  Ov  Ltd  .  (Yieh  Hsing)  made 
sales  of  subject  merchaiidise  below 
normal  value;  if  these  preliminary 
results  are  adopted  in  our  final  results 
of  administrative  review,  we  will 
instruct  the  Customs  Service  to  assess 
antidumping  duties  based  on  the 
difference  between  the  export  price  and 
the  normal  value.  Regarding  six  other 
companies,  we  rescind  the  review. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
Parties  who  submit  argument  in  this 
proceeding  are  requested  to  submit  with 
the  argument  (1)  A  statement  of  the 
issue  and  (2)  a  brief  summary  of  the 
argument  (no  longer  than  five  pages, 
including  footnotes). 
EFFECTIVE  DATE:  lune  7,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Killiam  or  Robert  James.  Import 
Administration.  International  Trade 
Administration,  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230; 
telephone (202) 482-5222  or  (202) 482- 
0649,  respectively. 

Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act)  are  references  to  the 
provisions  effective  January  1,  1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act.  In  addition,  unless 
otherwise  indicated,  all  citations  to  the 
Department's  regulations  are  to  the 
regulations  codified  at  19  CFR  Part  351 
(1998). 
SUPPLEMENTARY  INFORMATION: 

Background 

On  May  28,  1999,  the  petitioners, 
Allied  Tube  &  Conduit  Corp., 
Wheatland  Tube  Company,  and  the 
Sawhill  Tubular  Division  of  Armco  Inc., 
requested  reviews  of  seven  Taiwanese 
companies:  An  Mau  Steel  Co.  (now 
renamed  Sheng  Yu  Steel  Co.  Ltd.,  and 
hereafter  referred  to  as  Sheng  Yu),  Far 
East  Machinery  Co.,  Ltd.  (FEMCO),  Kao 
Hsing  Qhang  Iron  &  Steel  Corporation 
(KHC),  Tai  Feng  Industries  Ltd.  (TFI), 
Yieh  Hsing.  Yu  Din  Steel  Co.  Ltd.  (Yu 
Din),  and  Yieh  Loong  Co..  Ltd.  (Yieh 
Loong). 

We  initiated  the  reviews  on  June  30, 
1999  (64  FR  35124).  In  response  to  our 
requests  for  information.  FEMCO, 
Sheng  Yu,  and  Yieh  Loong  reported  that 
they  made  no  U.S.  sales  or  shipments  of 
subject  merchandise  during  the  period 
of  review  (POR).  On  inquiry  by  the 


Department.  Customs  did  not  report  any 
shipments  by  these  companies  during 
the  POR.  On  September  2.  1999, 
petitioners  withdrew  their  request  as  to 
Yu  Din,  KHC  and  Yieh  Loong. 
Concerning  TFI,  that  company  ceased 
operations  in  November  1983.  See 
Circular  Welded  Carbon  Steel  Pipes  and 
Tubes  from  Taiwan;  Final  Results  of 
Administrative  Review  of  Antidumping 
Duty  Order,  51  FR  43946  (December  5, 
1986).  For  these  reasons  we  rescind  the 
review  with  respect  to  FEMCO,  KHC, 
Sheng  Yu,  TFI,  Yieh  Loong  and  Yu  Din, 
in  accordance  with  19  CFR  351.213(d). 

In  the  most  recently  completed  review 
of  Yieh  Hsing,  the  Department 
disregarded  below-cost  home  market 
sales  which  failed  the  cost  test.  See 
Certain  Circular  Welded  Carbon  Steel 
Pipes  and  Tubes  From  Taiwan:  Final 
Results  of  Antidumping  Dutv 
Administrative  Review.  64  FR  69488 
(December  13,  1999).  Therefore, 
pursuant  to  section  773Cb)(2)(A)(ii)  of 
the  Act,  the  Department  has  a 
reasonable  basis  to  believe  or  suspect 
that  Yieh  Hsing  made  sales  in  the  home 
market  below  the  cost  of  production  in 
the  current  review  period.  Accordingly, 
in  accordance  with  section  773(b)  of  the 
Act,  on  January  24,  2000,  the 
Department  initiated  an  investigation  of 
sales  below  cost. 

Under  section  751(a)(3)(A)  of  the  Act, 
the  Department  may  extend  the 
deadline  for  completion  of  an 
administrative  review  if  it  determines 
that  it  is  not  practicable  to  complete  the 
review  within  the  statutory  time  limit  of 
365  days.  On  January  28,  2000.  the 
Department  extended  the  time  limit  for 
the  preliminary  results  to  May  30,  2000. 
See  Extension  of  Time  Limits  for 
Antidumping  Duty  Administrative 
Review.  65  FR  6359  (February  9.  2000). 

Period  of  Review 

The  review  covers  the  period  May  1, 
1998  through  April  30,  1999.  The 
Department  is  conducting  this  review  in 
accordance  with  section  751  of  the  Act. 

Scope  of  the  Review 

Imports  covered  by  this  review  are 
shipments  of  certain  circular  welded 
carbon  steel  pipes  and  tubes.  The 
Department  defines  such  merchandise 
as  welded  carbon  steel  pipes  and  tubes 
of  circular  cross  section,  with  walls  not 
thinner  than  0.065  inch  and  0.375  inch 
or  more  but  not  over  4'  j  inches  in 
outside  diameter.  These  products  are 
commonly  referred  to  in  the  industry  as 
"standard  pipe"  and  are  produced  to 
various  American  Society  for  Testing 
Materials  specifications,  most  notably 
A-53,  A-120,  or  A-135.  Standard  pipe 
is  currently  classified  under 


Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS)  item  numbers 
7306.30.5025,  7306.30.5032. 
7306.30.5040,  and  7306.30.5055. 
Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  the  written  description  of  the 
merchandise  under  review  is 
dispositive. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  subject 
merchandise  in  the  United  States  were 
made  at  less  than  fair  value,  we 
compared  export  price  (EP)  to  the 
normal  value  (NV),  as  described  in  the 
"Export  Price"  and  "Normal  Value" 
sections  of  this  notice.  In  accordance 
with  section  777A(d)(2)  of  the  Act,  we 
calculated  monthly  weighted-average 
prices  for  NV  and  compared  these  to 
individual  U.S.  transactions. 

Export  Price 

The  Department  treated  Yieh  Hsing's 
sales  to  the  United  States  as  EP  sales,  as 
defined  in  section  772(a)  of  the  Act, 
because  the  merchandise  was  sold  to 
unaffiliated  U.S.  purchasers  prior  to  the 
date  of  importation  and  the  constructed 
export  price  methodology  was  not 
warranted  by  the  facts  of  the  record.  We 
based  EP  on  the  delivered,  packed 
prices  to  unrelated  purchasers  in  the 
United  States.  We  made  adjustments, 
where  applicable,  for  foreign  inland 
freight,  foreign  brokerage  charges,  and 
ocean  freight  in  accordance  with  section 
772(c)  of  the  Act. 

Normal  Value 

In  order  to  determine  whether  there 
were  sufficient  sales  of  certain  circular 
welded  carbon  steel  pipes  and  tubes  in 
the  home  market  (HM)  to  ser\'e  as  a 
viable  basis  for  calculating  N\^  we 
compared  the  volume  of  home  market 
sales  of  foreign  like  product  to  the 
volume  of  subject  merchandise  sold  in 
the  United  States,  in  accordance  with 
section  773(a)(1)(C)  of  the  Act.  Yieh 
Hsing's  aggregate  volume  of  HM  sales  of 
the  foreign  like  product  were  greater 
than  five  percent  of  its  aggregate  volume 
of  U.S.  sales  of  the  subject  merchandise. 
Therefore,  we  have  based  NV  on  HM 
sales.  In  accordance  with  section 
773(a)(6)  of  the  Act,  we  adjusted  NV, 
where  appropriate,  by  deducting  home 
market  packing  expenses  and  adding 
U.S.  packing  expenses.  We  also  made 
deductions  from  NV  for  HM  inland 
freight,  early  payment  discounts,  and 
other  discounts.  We  made  an 
adjustment  to  NV  for  differences  in 
credit  expenses,  pursuant  to  section 
773(a)(6)(C)  of  the  Act,  We  made 
adjustments  to  NV,  where  appropriate, 
for  differences  in  costs  attributable  to 


differences  in  the  physical 
characteristics  of  the  merchandise, 
pursuant  to  section  773(a)(6)(C)(ii)  of 
the  Act. 

Sales  Below  Cost  Investigation 

In  accordance  with  section  773(b)(1) 
of  the  Act,  in  determining  whether  to 
disregard  home  market  sales  made  at 
prices  below  COP,  we  examined 
whether  such  sales  were  made  within 
an  extended  period  of  time  in 
substantial  quantities,  and  whether  such 
sales  were  made  at  prices  which  would 
permit  recovery  of  all  costs  within  a 
reasonable  period  of  time. 

Pursuant  to  section  773(b)(2)(C)  of  the 
Act.  where  less  than  20  percent  of  a 
respondent's  sales  of  a  given  model 
were  at  prices  less  than  COP.  we  did  not 
disregard  any  below-cost  sales  of  that 
model  because  these  below-cost  sales 
were  not  made  in  substantial  quantities. 
We  found  that,  for  certain  models.  20 
percent  or  more  of  the  home  market 
sales  were  sold  at  below-cost  prices. 
Where  20  percent  or  more  of  a 
respondent's  home  market  sales  of  a 
given  model  were  at  prices  less  than  the 
COP,  we  disregarded  the  below-cost 
sales  because  such  sales  were  found  to 
be  made  (1)  In  substantial  quantities 
within  an  extended  period  of  time  and 
(2)  at  prices  which  would  not  permit 
recovery  of  all  costs  within  a  reasonable 
period  of  time,  in  accordance  w'ith 
section  773(b)(2)(D)  of  the  Act  [i.e..  the 
sales  were  made  at  prices  below  the 
weighted-average  per  unit  COP  for  the 
POR).  We  used  the  remaining  above-cost 
sales  as  the  basis  of  determining  \^^  if 
such  sales  existed,  in  accordance  with 
section  773(b)(1). 

Constructed  Value 

In  accordance  with  section  773(e)(1) 
of  the  Act,  we  calculated  constructed 
value  (CV)  based  on  the  sum  of  the 
respondent's  cost  of  materials, 
fabrication,  and  general  expenses.  In 
accordance  with  section  773(e)(2)(A)  of 
the  Act,  we  based  selling,  general,  and 
administrative  (SG&A)  expenses  and 
profit  on  the  amounts  incurred  and 
realized  by  Yieh  Hsing  in  connection 
with  the  production  and  sale  of  the 
foreign  like  product  in  the  ordinary 
course  of  trade  for  consumption  in  the 
home  market.  For  selling  expenses,  we 
used  the  weighted-average  HM  selling 
expens-es.  Pursuant  to  section  773(e)(3) 
of  the  Act,  we  included  U.S.  packing  in 
CV. 

Product  Comparisons 

Where  there  were  no 
contemporaneous  sales  of  identical  or 
similar  foreign  like  product  in  the 
comparison  market  to  compare  to  U.S. 
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sahis.  we  coiTipari'd  U.S.  sales  to  most 
similar  home  market  merchandise  or  to 
CV 

Level  of  Trade 

In  accordance  with  section 
773(a)(l)(B)(i)  of  the  Act.  to  the  extent 
practicable,  we  determine  N\'  based  on 
sales  in  the  comparison  market  at  the 
same  level  of  trade  (L(1T)  See.  e.f( . 
Certain  Carbon  Steel  Plate  from  vSouth 
Africa,  Final  Determination  >)f  Sales  at 
Less  Than  Fair  Value.  62  FR  617,31  . 
61732-33  (November  19.  1998)  Yieh 
Hsing  provided  information  with 
respect  to  its  selling  ac:tivities  in  both 
markets.  Yieh  Hsing  offers  each  of  its 
three  categories  of  home  market 
customers  the  same  degree  of  sales 
support,  including  general  technical 
advice  and  sale-specific  warranty 
service.  We  therefore  determine  that 
Yieh  Hsing  sells  to  (jne  level  of  trade  in 
the  home  market.  For  its  US  customers, 
Yieh  Hsing  provided  freight  and 
delivery  arrangements,  but  no  other 
services;  otherwise,  the  levels  of 
customer  assistance  and  sales  support 
which  Yieh  Hsing  provided  its  home 
market  and  US  customers  were  not 
significantly  different  For  these  reasons 
we  determine  that  Yieh  Hsing's  sales  in 
the  two  markets  were  at  the  same  LOT. 
and  no  LOT  adjustment  is  warranted 

Sales  Comparisons 

To  determine  whether  sales  of  certain 
cirtrular  welded  carbon  steel  pipes  and 
tubes  in  the  United  States  were  made  at 
less  than  NV,  we  compared  EP  to  the 
NV,  as  described  in  the  "Export  Price" 
and  "Normal  Value"  sections  of  this 
notice.  In  accordance  with  section 
777(A)(d)(d)  of  the  Act.  we  calculated 
monthly  weighted-average  prices  for  NV 
and  compared  these  to  individual  U.S. 
transactions 

Where  there  were  no  above-cost  sales 
of  identical  merchandise  in  the  home 
market  made  in  the  ordinarv'  course  of 
trade  to  compare  to  US  sales,  we 
compared  US.  sales  to  most  similar 
home  market  merchandise,  based  on  the 
information  provided  by  Yieh  Hsing  in 
response  to  our  antidumping 
questionnaire. 

Preliminary  Results  of  Review 

We  preliminarily  determine  that  the 
following  margins  exist  for  the  period 
May  1.  1998  through  April  31,  1999; 


Manufactuer/              d«„~j 
Exporter                 ^^"°^ 

Margin 
(percent) 

Yteh  Hsir>g  

99 

1  63 

Interested  parties  may  request  a 
hearing  not  later  than  30  days  after 


publication  of  this  notice.  Interested 
parties  may  also  submit  written 
arguments  in  case  briefs  on  these 
preliminarv  results  within  30  days  of 
the  date  of  publication  of  this  notice. 
Rebuttal  briefs,  limited  to  issues  raised 
in  case  briefs,  may  be  filed  no  later  than 
five  days  after  the  time  limit  for  filing 
(;ase  briefs.  Parties  who  submit 
arguments  are  requested  to  submit  with 
each  argument  a  statement  of  the  issue 
and  a  brief  summar\'  of  the  argument. 
All  memoranda  to  which  we  refer  in 
this  notice  can  be  found  in  the  public 
reading  room,  located  in  the  Central 
Records  Unit,  room  B-009  of  the  main 
Department  of  Commerce  building.  Any 
hearing,  if  requested,  will  be  held  two 
days  after  the  scheduled  date  for 
submission  of  rebuttal  briefs. 

The  Department  will  publish  the  final 
results  of  this  administrative  review, 
including  a  discussion  of  its  analysis  of 
issues  raised  in  any  case  or  rebuttal  brief 
or  at  a  hearing  The  Department  will 
issue  final  results  of  this  review  within 
1 20  days  of  publication  of  these 
preliminan.'  results 

Upon  completion  of  the  final  results 
in  this  review,  the  Department  shall 
determine,  and  the  Customs  Service 
shall  assess,  antidumping  duties  on  all 
appropriate  entries  In  accordance  with 
19  C:FR  351  212  (b).  we  have  calculated 
an  importer/customer-specific 
assessment  rate  based  on  the  ratio  of  the 
total  amount  of  antidumping  duties 
calculated  for  the  examined  sales  to  the 
quantity  of  those  same  sales.  This 
Department  will  issue  appraisement 
instructions  on  each  exporter  directly  to 
the  Customs  Service 

Furthermore,  the  following  deposit 
rt^quirements  will  be  effective  upon 
completion  of  the  final  results  of  this 
administrative  review  for  all  shipments 
of  certain  circular  welded  carbon  steel 
pipes  and  tubes  from  Taiwan  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  publication 
date  of  the  final  results  of  this 
administrative  review,  as  provided  for 
bv  section  751(a){l)  of  the  Act;  (1)  The 
(;ash  deposit  rates  for  Yieh  Hsing  will  be 
the  rate  established  in  the  final  results 
of  this  administrative  review,  except 
that  no  cash  deposit  will  be  required  if 
the  rate  is  de  minimis,  i.e.,  less  than 
0  50  percent;  (2)  for  previously  reviewed 
or  investigated  companies  not  listed 
above,  the  cash  deposit  rate  will 
continue  to  be  the  company-specific  rate 
published  for  the  most  recent  period;  (3) 
if  the  exporter  is  not  a  firm  covered  in 
this  review,  a  prior  review,  or  the 
original  LTFV  investigation,  but  the 
manufacturer  is.  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 
recent  period  for  the  manufacturer  of 


the  merchandise;  and  (4)  for  all  other 
producers  and/or  exporters  of  this 
merchandise,  the  cash  deposit  rate  shall 
be  9.7%.  the  "all  others"  rate 
established  in  the  LTFV  investigation. 
These  deposit  requirements,  when 
imposed,  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
their  responsibility  under  19  CFR 
351.401(f)(2)  to  file  a  certificate 
regarding  the  reimbursement  of 
antidumping  duties  prior  to  liquidation 
of  the  relevant  entries  during  this  period 
of  review.  Failure  to  comply  with  this 
requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

This  administrative  review  and  notice 
are  issued  and  published  in  accordance 
with  sections  751(a)(1)  and  777(i)(l)  of 
the  Act  and  19  CFR  351.213(h). 

Dated   MdV  30.  2000. 
Troy  H.  Cribb, 

Aitini^  Assistant  Secretary  for  Import 
.'\dministratton 

|FR  Do(    00-14351  Filed  6-6-O0;  8:45  am) 
BtLUNG  COOe  3510-OS-P 


DEPARTMErfT  OF  COMMERCE 
Intmnational  Trade  Administration 

[A-58&-«36] 

Potyvlnyl  Alcohol  from  Japan: 
Preliminary  Result*  of  Antidumping 
Duty  Administrative  Review 

AGENCY:  Import  Administration. 

International  Trade  Administration, 

Department  of  Commerce. 

ACTION:  Notice  of  preliminary  results  of 

antidumping  duty  administrative 

review. 


SUMMARY:  In  response  to  a  request  by 
Kuraray  Co..  Ltd.,  a  producer  and 
exporter  of  polvvinyl  alcohol  from 
Japan,  the  Department  of  Commerce  is 
conducting  an  administrative  review  of 
the  antidumping  duty  order  on 
polyvinyl  alcohol  from  Japan.  The 
period  of  review  is  Mav  1.  1998,  through 
April  30.  1999. 

We  preliminarily  find  that  sales  of 
subject  merchandise  have  been  made 
below  normal  value.  If  these 
preliminary'  results  are  adopted  in  our 
final  results  of  administrative  review, 
we  will  instruct  the  Customs  Service  to 
assess  antidumping  duties  on  all 
appropriate  entries.  Interested  parties 
are  invited  to  comment  on  these 
preliminary  results. 
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EFFECTIVE  DATE:  Jime  7,  2000. 

FOR  FURTHER  INFORMATK>N  CONTACT: 

Barbara  Wojcik-Betancourt,  at  (202) 
482-0629,  or  Brian  Smith,  at  (202)  482- 
1766,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue. 
Washington,  D.C.  20230. 
SUPPI.EMENTARY  INFORMATION: 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1,  1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930,  as 
amended  ("the  Act"),  by  the  Uruguay 
Round  Agreements  Act  ("URAA").  In 
addition,  unless  otherwise  indicated,  all 
references  are  made  to  the  Department 
of  Commerce's  ("the  Department")  final 
regulations  at  19  C.F.R.  Part  351  (April 
1999). 

Case  History 

On  May  14.  1996,  the  Department  of 
Commerce  ("the  Department") 
published  in  the  Federal  Register  an 
antidumping  duty  order  on  polyvinyl 
alcohol  ("PVA")  from  Japan  (61  FR 
24286).  On  May  19,  1999,  the 
Department  published  a  notice 
providing  an  opportunity  to  request  an 
administrative  review  of  tliis  order  for 
the  period  May  1,  1998,  through  April 
30,  1999  (64  FR  27235).  On  May  28, 
1999,  we  received  a  request  for  an 
administrative  review  from  Kuraray  Co., 
Ltd.  ("Kuraray").  On  June  30.  1999,  we 
published  a  notice  of  initiation  of  this 
review  for  Kuraray  (64  FR  35124). 

On  July  9,  1999,  we  issued  an 
antidiunping  questionnaire  to  Kuraray. 
The  Department  received  a  response 
from  the  company  in  September  1999. 

On  October  4,  1999.  the  petitioner 
submitted  a  timely  allegation,  pursuant 
to  section  773(b)  of  the  Act,  that  Kuraray 
had  made  sales  in  the  home  market  at 
less  than  the  cost  of  production 
("COP").  Our  analysis  of  the  allegation 
indicated  that  there  were  reasonable 
grounds  to  believe  or  suspect  that 
Kuraray  had  sold  PVA  in  the  home 
market  at  prices  at  less  than  the  COP. 
Accordingly,  we  initiated  a  COP 
investigation  with  respect  to  Kuraray, 
pursuant  to  section  773(b)  of  the  Act 
(see  Memorandum  from  Team  to  Louis 
Apple.  Office  Director,  dated  November 
10.  1999). 

We  issued  supplemental 
questioiuiaires  to  Kuraray  in  November 
1999  and  January  2000.  Responses  to 
these  questioiuiaires  were  received  in 
December  1999  and  February  2000. 
respectively. 


On  January  21,  2000,  the  Department 
published  a  notice  postponing  the 
preliminary  results  of  this  review  until 
May  30,  2000  (65  FR  3418).  The 
Department  conducted  verification  of 
the  company's  response  from  February 
21  through  March  17,  2000,  pursuant  to 
section  782(i)(2)  of  the  Act.  In  April 
2000,  the  Department  issued  its 
verification  report. 

Scope  of  Review 

The  product  covered  by  this  review  is 
PVA.  PVA  is  a  dry,  white  to  cream- 
colored,  water-soluble  synthetic 
polymer.  This  product  consists  of 
polyvinyl  alcohols  hydrolyzed  in  excess 
of  85  percent,  whether  or  not  mixed  or 
diluted  with  defoamer  or  boric  acid. 
Excluded  from  this  review  are  PVAs 
covalently  bonded  with  acetoacetylate, 
carboxylic  acid,  or  sidfonic  acid 
uniformly  present  on  all  polymer  chains 
in  a  concentration  equal  to  or  greater 
than  two  mole  percent,  and  PVAs 
covalently  bonded  with  silane 
uniformly  present  on  all  polymer  chains 
in  a  concentration  equal  to  or  greater 
than  one-tenth  of  one  mole  percent. 
PVA  in  fiber  form  is  not  included  in  the 
scope  of  this  review. 

The  merchandise  under  review  is 
currently  classifiable  under  subheading 
3905.30.00  of  the  Harmonized  Tariff 
Schedule  of  the  United  States 
("HTSUS").  Although  the  HTSUS 
subheading  is  provided  for  convenience 
and  customs  piuposes,  oiu-  written 
description  of  the  scope  is  dispositive. 

Period  of  Review 

The  period  of  review  ("POR")  is  May 
1.  1998.  through  April  30.  1999. 

Verification 

As  provided  in  section  782(i)(2)  of  the 
Act,  we  verified  information  provided 
by  Kuraray.  We  used  standard 
verification  procedures,  including  on- 
site  inspection  of  the  manufactiu^r's 
facilities  and  examination  of  relevant 
sales  and  financial  records.  Our 
verification  results  are  outlined  in  the 
verification  reports  placed  in  the  case 
file. 

Fair  Value  Comparisons 

To  determine  whether  the 
respondent's  sales  of  the  subject 
merchandise  to  the  United  States  were 
made  at  below  normal  value,  we 
compared,  where  appropriate,  the 
export  price  and  constructed  export 
price  ("CEP")  to  the  normal  value,  as 
described  below.  In  accordance  with 
section  777A(d)(2)  of  the  Act.  we 
compared,  where  appropriate,  the 
export  prices  and  CEPs  of  individual 
transactions  to  the  monthly  weighted- 


average  price  of  sales  of  the  foreign  like 
product  made  in  the  ordinary  course  of 
trade  (see  section  773(a)(l)(B)(i)  of  the 
Act). 

Product  QHnparisons 

In  accordance  with  section  771(16)  of 
the  Act.  we  considered  all  products 
produced  by  Kiuaray  covered  by  the 
description  in  the  "Scope  of  the 
Review"  section,  above,  to  be  foreign 
like  products  for  purposes  of 
determining  appropriate  product 
comparisons  to  U.S.  sales.  We  compared 
U.S.  sales  to  sales  made  in  the  home 
market  within  the  contemporaneous 
window  period,  which  extends  from 
three  months  prior  to  the  U.S.  sale  until 
two  months  after  the  sale.  Where  there 
were  no  sales  of  identical  merchandise 
made  in  the  home  market  in  the 
ordinary  course  of  trade,  we  compared 
U.S.  sales  to  sales  of  the  most  similar 
foreign  like  product  made  in  the 
ordinary  course  of  trade.  In  making  the 
product  comparisons,  we  matched 
foreign  like  products  beised  on  the 
physical  characteristics  reported  by  the 
respondent  in  the  following  order; 
viscosity,  hydrolysis,  particle  size, 
tackifier.  defoamer.  ash,  color,  volatiles, 
and  visual  impurities. 

Export  Price  and  Constructed  Export 
Price 

During  the  POR.  Kuraray  sold  subject 
merchandise  to  the  U.S.  market  (1) 
directly  through  its  whoUy-owrned  U.S. 
affiliate  (Kuraray  America  Inc.) 
(hereafter  referred  to  as  Kuraray 
America);  (2)  through  Kuraray  America 
via  its  wholly-ownaed  home  market 
affiliate  (Kuraray  Trading  Co..  Ltd.) 
(hereafter  referred  to  as  Kuraray 
Trading);  or  (3)  directly  through 
unaffiliated  Japanese  trading  companies 

With  respect  to  one  Japanese  trading 
company  through  which  Kuraray  sells 
the  subject  merchandise,  the  petitioner 
requested  that  the  Department  examine 
whether  Kuraray  and  that  company  are 
affiliates.  Based  on  the  verified  data  on 
the  record,  we  preliminarily  find  that 
Kuraray  and  that  Japanese  trading 
company  are  not  affiliates  under  the 
criteria  outlined  in  section  771(33)  of 
the  Act  and  19  C.F.R.  351.102(b)  (see 
Memorandum  Regarding  Affiliation 
from  Team  to  Louis  Apple,  Office 
Director,  dated  May  30,  2000).  We  are 
also  treating  the  sales  made  by  Kuraray 
to  the  Japanese  trading  company  during 
the  POR  as  export  price  transactions,  in 
accordance  with  section  772(a)  of  the 
Act. 

However,  we  carefully  examined  the 
totality  of  circumstances  surrounding 
the  U.S.  sales  process  for  those  U.S. 
sales  which  Kuraray  made  through  its 
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U.S.  affiliate,  Ba.sod  i>n  the  tsvidtMicf  <in 
the  rectird,  we  found  ihat  Kuraray  either 
soils  the  suhject  merrhandise  dirtH:tlv  ti) 
its  US  affiliate,  or  through  Kuraray 
Trading,  which  in  turn  sells  the  suhjeot 
merchandise  to  the  L'.S.  affiliate.  For 
US  sales  made  only  through  its  U.S. 
affiliate,  the  US.  customer  t:ontac:ts 
Kurarays  V.S.  affiliate,  who  then  places 
the  order  with  Kuraray.  Kuraray 
arranges  for  delivery  of  the  goods  from 
lapan  to  the  unaffiliated  U.S.  customer 
and  issues  its  invoice  to  its  U.S.  affiliatt! 
for  payment  of  the  goods.  Even  though 
Kuraray's  U.S.  affdiate  does  not  have  a 
warehouse,  it  takes  title  to  the  goods 
once  it  pays  Kuraray  for  the  goods.  The 
U.S.  affiliate  then  issues  its  sales  invoice 
to  the  unaffiliated  US  customer  and 
collects  payment  for  the  goods  [sfff 
verification  exhibits  K— 49  and  K-5tl. 
and  exhibits  KA-l.S  through  KA-17  of 
the  April  19,  2000.  Verification  Report) 

For  U.S.  sales  made  through  Kuraray 
Trading  and  the  U.S.  affiliate,  the  US. 
affiliate  still  transmits  the  U.S. 
customer's  order  to  Kuraray.  However. 
Kuraray  sells  the  gt)ods  to  Kuraray 
Trading  in  lapan.  Kuraray  Trading  then 
issues  the  US  affiliate  its  sales  invoicff. 
Kuraray  Trading  arranges  fordelivery  of 
the  goods  from  [apan  to  the  unaffiliated 
U.S.  customer,  and  the  US  affiliate 
takes  title  to  the  goods  once  it  pays 
Kurarav  Trading  for  the  goods.  The  U.S. 
affiliate  also  issues  its  sales  invoice  to 
the  unaffiliated  U  .S.  customer  and 
collects  payment  for  the  goods  (.we 
verification  exhibits  KT-8  through  KT- 
10.  and  KA-10  through  KA-12  of  the 
April  19.  2000.  Verification  Report). 

Given  the  facts  on  the  re<:ora.  the 
Department  pr»Miminarily  determines 
that,  because  the  U  ,S.  affiliate 
purchased  the  merchandise'frorn 
Kuraray  and/or  Kurarav  Trading  and 
sold  the  merchandise  to  the  unaffiliated 
purchaser,  these  sales  were  made  in  the 
United  States  and.  thus,  should  be 
treated  as  t:EP  transactions  (sfc  Cnld- 
Rollfd  and  (JorrosinnRt'sistant  Carbon 
Steel  Flat  Products  from  Korea.  Final 
Results  of  Administrative  Review.  B.S  F'R 
1:1359  (March  13.  2000)  and 
ac:c()mpanying  Decision  Memorandum 
at  Ciomment  12;  ami  Porcelain-on-Stf^l 
(Aiokvvare  from  Mexico,  Final  Results  of 
Administrative  Revievv.  6.5  FR  30068 
(May  10.  2000)  and  accompanying 
Decision  Memorandum  at  (Comment  2) 
IPorcelain-on-Steel  l^ookware  from 
Mexicol. 

For  Kuraray's  U.S.  sales  not  made 
through  its  US.  affiliate  (i  e  .  made 
through  an  unaffiliat»>d  trading  company 
in  Japan),  we  calculated  export  prit:B 
based  on  the  reporttnl  [lacked  FOB  price 
between  Kurarav  and  the  unaffiliated 
trading  company  in  japan  because 


Kuraray  had  knowledge  that  the  sale 
was  destined  for  the  U.S.  market  [see 
verification  exhibit  K-58  of  the  April 
19.  2000,  Verification  Report).  We  made 
deductions,  as  appropriate,  from  the 
starting  pric;t'  for  foreign  inland  freight 
from  the  plant  to  the  p(jrt  of  exportation, 
foreign  warehousing  expenses,  foreign 
inland  insurance,  and  foreign  brokerage 
and  handling  expenses,  in  accordance 
with  section  772(c)(2)(A)  of  the  Act. 

For  Kuraray's  U.S.  sales  made  through 
its  U.S.  affiliate,  we  based  CEP  on 
packed  GIF  or  delivered  prices  to 
unaffiliated  purchasers  in  the  United 
States.  We  made  deductions,  where 
appropriate,  for  foreign  inland  freight 
from  the  plant  to  the  port  of  exportation. 
f(jreign  inland  insurance,  foreign 
brokerage  and  handling  expenses, 
international  freight,  palletization 
charges,  foreign  warehousing  expenses. 
U.S.  brokerage  and  handling  expen.ses. 
US.  (Customs  duties  (which  include 
harbor  maintenance  and  merchandise 
processing  fees),  and  U.S.  inland  freight 
expenses  (freight  from  port  to  the 
customer),  in  acciordance  with  section 
772(c)(2)(A)  of  the  Act. 

We  made  the  following  adjustments  to 
Kuraray's  US.  expense  data  based  on 
our  verification  findings:  (1)  we 
f:orrected  the  reported  amounts  for 
foreign  warehousing  expenses,  credit 
expenses.  U.S.  indirect  selling  expenses. 
US.  indirect  selling  expenses  incurred 
in  the  h<ime  market,  and  packing 
expenses:  and  (2)  we  corrected  invoice- 
specific  information  with  respect  to 
gross  unit  price,  entered  value,  foreign 
brokerage  and  handling  expenses, 
international  freight,  and  U.S.  Gustoms 
duties  [see  pages  14-21  and  29-33  of 
the  April  19,  2000.  Verification  Report 
for  further  discussion). 

In  accordance  with  section  772(d)(1) 
of  the  Act.  we  deducted  from  (^EP  direct 
and  indirect  selling  expenses  that  were 
associated  with  Kuraray's  ei:onomic 
activities  occurring  in  the  United  States 
and  associated  with  the  sale  to  the  U.S. 
customer.  We  also  deduc;ted  from  CEP 
an  amount  for  pr(ifit.  in  accordance  with 
secti(jn  772(d)(3)  of  the  Act. 

Normal  Value 

in  order  to  determine  whether  there 
was  a  sufficient  volume  of  sales  in  the 
home  market  to  serv'e  as  a  viable  basis 
for  calculating  normal  value  [i.e  .  the 
aggregate  volume  of  home  market  sales 
of  the  foreign  like  produt:t  is  five 
perf:ent  or  more  of  the  aggregate  volume 
of  U.S  sales),  we  compared  the 
respondent's  volume  of  home  market 
sales  of  the  foreign  like  product  to  the 
volume  of  US  sales  of  the  subject 
merchandise,  in  accordance  with  19 
C.F.R.  351.404(b).  We  determined  that 


the  quantity  of  foreign  like  product  sold 
in  the  exporting  country  was  sufficient 
to  permit  a  proper  comparison  with  the 
sales  of  the  subject  merchandise  to  the 
United  States  because  Kuraray  made 
sales  in  its  home  market  which  were 
greater  than  five  percent  of  its  sales  in 
the  U.S.  market.  'Therefore,  in 
accordance  with  section  773(a)(l)(B)(i) 
of  the  Act.  we  based  normal  value  on 
home  market  sales  in  Japan. 

Based  on  our  verification  findings,  we 
made  the  following  adjustments  to 
Kuraray's  home  market  expense  data:  (1) 
we  denied  an  adjustment  for  the  rebate 
claimed  by  Kuraray  Trading  because  the 
company  was  unable  to  demonstrate 
that  the  claimed  amounts  were  actually 
paid  to,  or  deducted  from,  the  amounts 
owed  by  certain  customers;  (2)  we 
corrected  the  reported  amounts  for  one 
type  of  rebate  offered  by  Kuraray,  inland 
freight  expenses  from  the  plant  to  the 
warehouse,  warehousing  expenses, 
indirect  selling  expenses  incurred  by 
Kuraray  Trading,  and  packing  expenses: 
and  (3)  we  corrected  invoice-specific 
information  with  respect  to  payment 
dates  [see  pages  22-33  of  the  April  19. 
2000,  Verification  Report  for  further 
discussion). 

Level  of  Trade/CEP  Offeet 

In  accordance  with  section 
773(a)(l)(B)(i)  of  the  Act.  to  the  extent 
practicable,  we  determined  normal 
value  based  on  sales  in  the  comparison 
market  at  the  same  level  of  trade 
("LOT")  as  the  export  price  or  CEP 
transaction.  The  normal  value  LOT  is 
that  of  the  starting-price  sales  in  the 
comparison  market  from  which  we 
derive  selling,  general  and 
administrative  ( "SG&A")  expenses  and 
profit.  For  export  price,  the  LOT  is  also 
the  level  of  the  starting-price  sale, 
which  is  usually  from  the  exporter  to 
the  importer.  For  CEP.  it  is  the  level  of 
the  constructed  export  sale  from  the 
exporter  to  the  affiliated  importer. 

To  determine  whether  normal  value 
sales  are  at  a  different  LOT  than  export 
price  or  CEP.  we  examine  stages  in  the 
marketing  process  and  selling  functions 
along  the  chain  of  distribution  between 
the  producer  and  the  customer.  If  the 
comparison-market  sales  are  at  a 
different  LOT.  and  the  difference  affects 
price  i:omparability.  as  manifested  in  a 
pattern  of  consistent  price  differences 
between  the  sales  on  which  normal 
value  is  based  and  comparison-market 
sales  at  the  LOT  of  the  export 
transaction,  we  make  a  LOT  adjustment 
under  section  773(a)(7)(A)  of  the  Act. 
Finally,  for  CEP  sales,  if  the  normal 
value  level  is  more  remote  from  the 
factory  than  the  CEP  level  and  there  is 
no  basis  for  determining  whether  the 


difference  in  the  levels  between  normal 
value  and  CEP  affects  price 
comparability,  we  adjust  normal  value 
under  section  773(a)(7)(B)  of  the  Act 
(the  CEP  offset  provision).  See  Notice  of 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Certain  Cut-to-Length 
Carbon  Steel  Plate  from  South  Africa, 
62  FR  61731  (November  19,  1997). 

We  note  that  the  U.S.  Court  of 
International  Trade  ("GIT")  has  held 
that  the  Department's  practice  of 
determining  LOT  for  CEP  transactions 
after  CEP  deductions  is  an 
impermissible  interpretation  of  section 
772(d)  of  the  Act.  See  Borden.  Inc.  v. 
United  States,  4  F.  Supp.  2d  1221. 
1241-42  (CIT  1998)  [Borden).  The 
Department  believes,  however,  that  its 
practice  is  in  full  compliance  with  the 
statute.  On  June  4.  1999.  the  CTT  entered 
final  judgement  in  Borden  on  the  LOT 
issue.  See  Borden.  Inc.  v.  United  States. 
Court  No.  96-08-01970,  Slip  Op.  99-50 
(GIT  June  4,  1999).  The  government  has 
filed  an  appeal  of  Borden  which  is 
pending  before  the  U.S.  Court  of 
Appeals  for  the  Federal  Circuit. 
Consequently,  the  Department  has 
continued  to  follow  its  normal  practice 
of  adjusting  CEP  under  section  772(d) 
prior  to  starting  a  LOT  analysis,  as 
articulated  by  the  Department's 
regulations  at  section  351.412. 

In  this  case.  Kuraray  reported  two 
customer  categories  (;.e..  distributors 
and  end  users)  and  three  chaimels  of 
distribution  (sales  through  unaffiliated 
distributors  to  end  users,  direct  sales  to 
end  users,  and  sales  through  its  affiliate 
to  end  users)  for  its  home  market  sales. 
In  its  response,  Kuraray  claims  that  its 
sales  to  unaffiliated  home  market 
customers  (i.e.,  end  users  and 
distributors)  are  at  the  same  LOT  as  its 
sales  made  through  affiliated  customers 
because  Kuraray  provides  the  same 
selling  services  to  its  unaffiliated  and 
affiliated  customers.  Specifically, 
Kuraray  identified  the  following  selling 
services  to  both  types  of  customer:  (!) 
salespeople  visits;  (2)  inventory 
maintenance:  (3)  after-sale  service  and 
technical  advice;  (4)  advertising;  (5) 
freight  and  delivery;  and  (6)  handling  of 
rejected  merchandise.  Based  on  oiu- 
review  of  the  record  evidence,  we  agree 
with  the  respondent's  claim  that  all 
home  market  sales  are  at  the  same  LOT 
[see  exhibit  A.3.k.  of  the  December  1. 
1999,  submission). 

Kuraray  had  both  export  price  and 
CEP  sales  in  the  U.S.  market.  Kuraray 
reported  that  its  export  price  sales  were 
made  through  one  channel  of 
distribution  (i.e.,  sales  through 
unaffiliated  Japanese  trading  companies 
to  U.S.  end  users).  Kuraray  also  reported 
that  its  CEP  sales  were  also  made 


through  two  channels  of  distribution 
[i.e.,  sales  through  its  U.S.  affiliate  via 
its  home  market  affiliate  and  sales 
through  its  U.S.  affiliate  only),  which 
we  have  treated  as  one  LOT  because 
there  is  no  apparent  difference  in  the 
selling  functions  performed  by  Kuraray. 
In  analyzing  Kuraray's  selling  activities 
for  its  export  price  sales,  we  found  that 
the  export  price  sales  involved  basically 
the  same  selling  functions  associated 
with  the  home  market  LOT  described 
above  [i.e.,  inventory  maintenance, 
ft-eight  and  delivery,  and  handling  of 
rejected  merchandise).  Therefore,  based 
upon  this  information,  we  preliminarily 
determine  that  the  LOT  for  all  export 
price  sales  is  the  same  as  that  in  the 
home  market. 

For  sales  which  we  re-categorized  as 
CEP  sales,  after  making  the  appropriate 
deductions  under  section  772(d)  of  the 
Act.  we  found  that  there  are  no 
remaining  expenses  associated  with 
selling  activities  performed  by  Kuraray 
that  are  reflected  in  the  CEP  price.  In 
contrast,  the  normal  value  prices 
include  selling  expenses  attributable  to 
selling  activities  performed  by  Kuraray 
for  the  home  market,  such  as  sales 
support  and  freight  and  delivery- 
functions  [see  exhibit  A.3.k.  of  the 
December  1.  1999.  submission). 
Accordingly,  we  have  concluded  that 
CEP  is  at  a  different  LOT  from  the 
normal  value  LOT. 

We  then  examined  whether  a  LOT 
adjustment  or  CEP  offset  may  be 
appropriate.  In  this  case,  Kuraray  only 
sold  at  one  LOT  in  the  home  market; 
therefore,  there  is  no  information 
available  to  determine  a  pattern  of 
consistent  price  differences  between  the 
sales  on  which  normal  value  is  based 
and  the  comparison  market  sales  at  the 
LOT  of  the  export  transaction,  in 
accordance  with  the  Department's 
normal  methodology  as  described  above 
[see  Porcelain-on-Steel  Cookware  from 
Mexico  and  accompanying  Decision 
Memorandum  at  Comment  6).  Further, 
we  do  not  have  information  which 
would  allow  us  to  examine  pricing 
patterns  based  on  respondent's  sales  of 
other  products,  and  there  are  no  other 
respondents  or  other  record  information 
on  which  such  an  analysis  could  be 
based.  Accordingly,  because  the  data 
available  do  not  provide  an  appropriate 
basis  for  making  a  LOT  adjustment,  but 
the  LOT  in  the  home  market  is  at  a  more 
advanced  stage  of  distribution  than  the 
LOT  of  the  CEP,  we  made  a  CEP  offset 
adjustment  in  accordance  with  section 
773(a)(7)(B)  of  the  Act. 

Cost  of  Production  Analysis  ("COP") 

Pursuant  to  section  773(b)(1)  of  the 
Act,  we  initiated  a  COP  investigation  of 


sales  made  by  Kuraray  in  the  home 
market. 

A.  Calculation  of  COP 

In  accordance  with  section  773(b)(3) 
of  the  Act.  we  calculated  the  weighted- 
average  COP.  by  grade,  based  on  the 
sum  of  the  cost  of  materials  and 
fabrication.  G&A  expenses,  and  packing 
costs.  We  relied  on  the  submitted  COPs 
except  that  we  have  adjusted  Kuraray's 
reported  per-unit  costs  to  account  for 
the  overstatement  of  acetic  acid 
amounts.  We  also  revised  Kuraray's 
G&A  and  interest  expenses  based  on  our 
verification  findings  (see  Preliminary 
Results  Calculation  Memorandum  from 
team  to  the  File,  dated  May  30.  2000). 

B.  Test  of  Home  Market  Prices 

We  compared  the  adjusted  weighted- 
average  COP  to  the  comparison-market 
sales  of  the  foreign  like  product,  as 
required  under  section  773Cb)  of  the  Act, 
in  order  to  determine  whether  these 
sales  had  been  made  at  prices  below  the 
COP  within  an  extended  period  of  time 
in  substantial  quantities,  and  whether 
such  prices  were  sufficient  to  permit  the 
recovery  of  all  costs  within  a  reasonable 
period  of  time.  On  a  grade-specific 
basis,  we  compared  the  revised  COP  to 
the  comparison  market  prices,  less  any 
applicable  movement  charges, 
discounts,  rebates  and  direct  and 
indirect  selling  expenses. 

C.  Results  of  the  COP  Test 

Pursuant  to  section  773(b)(2)(C). 
where  less  than  20  percent  of  the 
respondent's  sales  of  a  given  product 
were  made  at  prices  below  the  COP.  we 
did  not  disregard  any  below-cost  sales 
of  that  product  because  we  determined 
that  the  below-cost  sales  were  not  made 
in  "substantial  quantities.  "  Where  20 
percent  or  more  of  the  respondent's 
sales  of  a  given  product  were  made  at 
prices  below  the  COP,  we  disregarded 
the  below-cost  sales  because  such  sales 
were  found  to  be  made  within  an 
extended  period  of  time  in  "substantial 
quantities,"  in  accordance  with  sections 
773(b)(2)(B)  and  (C)  of  the  Act.  and 
because  the  below-cost  sales  of  the 
product  were  at  prices  which  would  not 
permit  recovery  of  all  costs  within  a 
reasonable  period  of  time,  in  accordance 
with  section  773(b)(2)(D)  of  the  Act. 

Based  on  this  test,  we  excluded  from 
our  analysis  certain  comparison-market 
Scdes  of  PVA  products  that  were  made 
at  below-COP  prices  within  the  POR 
and  the  contemporaneous  months  of  the 
POR  (see  Preliminary  Results 
Calculation  Memorandum  from  team  to 
the  File,  dated  May  30.  2000). 
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Price-to-Price  Comparisons 

VVf  calculated  normal  value  based  on 
both  packed.  FOB  or  delivered  prices 
Kurarav  charmui  to  its  unaffiliated 
purchasers  in  |apan  and  packt^l.  FOB  or 
delivered  pric;es  Kuraray  Trading 
charged  to  its  unaffiliated  pun;hasers  in 
Japan  We  made  adjustments  to  the 
starting  pric:e  for  ili.scounts  and  rebates, 
where  appropriate.  We  also  made 
deductions,  where  appropriate,  for 
inland  freight  (if,  plant  to  warehou.se 
and  warehouse  to  customer),  inland 
insurance  and  warehousing  expenses, 
pursuant  to  section  773(a)(6)(B)  of  the 
Act 

For  all  comparisons,  we  made  a 
cirrumstance-of-sale  adjustment,  where 
appropriate,  for  differences  in  credit 
expenses,  pursuant  to  se<:tion  773 
(a)(6)(C;)(iii)  of  the  Act  and  19  C  F  R. 
351.410(c) 

For  comparisons  to  CEP  sales,  we  also 
deducted  from  normal  value  the  lesser 
of  comparison-market  indirect  selling 
expenses  and  indirect  selling  expenses 
deducte<l  from  C.L'P  (the  CEP  offset), 
pursuant  to  section  773(a)(7)(B)  of  the 
Act  and  19C.F.R  351  412(f) 

For  comparisons  to  both  export  price 
and  CEP  sales,  we  made  adjustments  to 
normal  value  for  differences  in  packing 
expenses,  in  accordance  with  section 
773(a)(6)  of  the  Act.  We  also  made 
adjustments  to  normal  value,  where 
appropriate,  for  differences  in  costs 
attributable  to  differences  in  the 
physical  characteristics  of  the 
merchandise,  pursuant  to  se<:tion 
773(a)(6)(C)(ii)  of  the  Act  and  19  C.F  R 
351  411 

Preliminary  Results  of  Review 

As  a  result  of  this  review,  we 
preliminarily  determine  that  the 
following  margin  exists  for  the  penod 
May  1,  1998,  through  April  30,  1999: 


Margin  Manufacturer/exporter 


Kuraray  Co ,  Ltd 


(per- 
cent) 


207 


Pursuant  to  19  C  F  R.  351  224(b),  the 
Department  will  conduct  disclosure 
within  five  days  after  the  date  of 
publication  of  this  notice.  Any 
interested  party  may  request  a  hearing 
within  30  days  of  publication  Any 
hearing,  if  requested,  will  be  held  44 
days  after  the  date  of  public:ation  or  the 
first  business  day  thereafter. 

Issues  raised  in  hearings  will  be 
limited  to  those  raised  in  the  respective 
case  briefs  and  rebuttal  briefs.  C^se 
briefs  from  interested  parties  and 
rebuttal  briefs,  limited  to  the  issues 
raised  in  the  respective  case  briefs,  may 
be  submitted  not  later  than  30  days  and 


37  days,  respectively,  from  the  date  of 
publication  of  these  pn^liminan,-  results 
Parties  who  submit  ca.se  briefs  or 
rebuttal  briefs  in  this  pr«)cefiding  are 
requested  to  submit  with  each  argument 
( 1 )  a  statement  of  the  issue  and  (2)  a 
brief  summary  of  the  argument.  Parties 
are  also  encouraged  to  provide  a 
summan,'  of  the  arguments  not  to  exceed 
five  pages  and  a  table  of  statutes, 
regulations  and  cases  cited 

The  Department  will  issue  the  final 
results  of  this  administrative  review, 
including  the  results  of  its  analysis  of 
issues  raised  in  any  such  written  briefs 
or  at  the  hearing,  if  held,  not  later  than 
120  days  after  the  date  of  publication  of 
this  notice. 

Interested  parties  who  wish  to  request 
a  hearing  or  to  participate  if  one  is 
requested,  must  submit  a  written 
request  to  the  Assistant  Secretary  for 
Import  Administration,  Room  B-099. 
within  30  days  of  the  date  of  publication 
of  this  notice.  The  request  should 
contain:  (1)  the  party's  name,  address 
and  telephone  number;  (2)  the  number 
of  participants:  and  (3)  a  list  of  issues  to 
be  discussed. 

Cash  Deposit  and  Assessment 
Requirements 

The  final  results  of  this  review  shall 
be  the  basis  for  the  assessment  of 
antidumping  duties  on  entries  of 
merchandise  covered  by  this  review  and 
for  future  deposits  of  estimated  duties. 

The  Department  shall  determine  and 
the  Customs  Service  shall  assess 
antidumping  duties  on  all  appropriate 
entries  The  Department  will  issue 
appropriate  appraisement  instnictions 
directly  to  the  Customs  Service  upon 
completion  of  this  review.  For  Kuraray, 
for  duty  assessment  purposes,  we  intend 
to  calculate  importer-specific 
assessment  rates  by  aggregating  the 
dumping  margins  calculated  for  all  U.S. 
sales  to  each  importer  and  dividing  this 
amount  by  the  total  entered  value  of 
subject  merchandise  of  the  same  sales 
for  each  importer.  In  accordance  with  19 
CFR  351  106(c)(2),  we  will  instruct  the 
Customs  Service  to  assess  antidumping 
duties  on  all  appropriate  entries  covered 
by  this  review  if  any  importer-specific 
assessment  rate  calculated  in  the  final 
results  of  this  review  is  above  de 
minjmis  (i  e.,  at  or  above  0.50  percent). 

Furthermore,  the  following  deposit 
requirements  will  be  effective  upon 
publication  of  the  final  results  of  this 
antidumping  duty  review  for  all 
shipments  of  PVA  from  Japan,  entered, 
or  withdrawn  from  warehouse,  for 
consumption  on  or  after  the  publication 
date,  as  provided  by  section  751(a)  of 
the  Act:  (1)  the  cash  deposit  rate  for 
Kuraray  will  be  rate  established  in  the 


final  results;  (2)  if  the  exporter  is  not  a 
firm  covered  in  this  review,  a  prior 
review,  or  the  original  less-than-fair- 
value  ("LTF\' ")  investigation,  but  the 
manufacturer  is,  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 
recent  period  for  the  manufacturer  of 
the  merchandise;  and  (3)  the  cash 
deposit  rate  for  all  other  manufacturers 
or  exporters  will  continue  to  be  77.49 
percent,  the  'AH  Others"  rate  made 
effective  by  the  LTFV  investigation. 
These  requirements,  when  imposed, 
shall  remain  in  effect  until  publication 
of  the  final  results  of  the  next 
administrative  review. 

This  notice  serves  as  a  preliminary 
reminder  to  importers  of  their 
responsibility  under  19  CFR 
351.402(f)(2)  to  file  a  certificate 
regEirding  the  reimbursement  of 
antidumping  duties  prior  to  liquidation 
of  the  relevant  entries  during  this 
review  period  Failure  to  comply  with 
this  requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

This  administrative  review  and  notice 
are  in  accordance  with  sections 
751(a)(1)  and  777{i)  of  the  Act  and  19 
CFR  351.213. 

Dated:  May  30,  2000 
Troy  H.  Cribb, 

Actirtfi  Assistant  Secretary  for  Import 

Administration 

|KR  Doc    00-14.352  Filed  6-6-00;  8:45  am) 

BIUJNG  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Purdue  University;  Notice  of  Decision 
on  Application  for  Duty-Free  Entry  of 
Electron  Microscope 

This  is  a  decision  pursuant  to  Section 
6(c)  of  the  Educational,  Scientific,  and 
Cultural  Materials  Importation  Act  of 
1966  (Pub.  L.  89-651,  80  Stat.  897;  15 
CFR  part  301).  Related  records  can  be 
viewed  between  8:30  a.m.  and  5  p.m.  in 
Room  4211.  U.S.  Department  of 
Commerce,  14th  and  Constitution 
Avenue,  NW.,  Washington,  DC. 

Docket  Number:  00-009.  Applicant: 
Purdue  University,  West  Lafayette,  IN 
47907-1392.  Instrument:  Electron 
Microscope,  Model  CM300. 
Manufacturer:  Philips,  The  Netherlands. 
Intended  Use:  See  notice  at  65  FR 
25708.  Order  Date;  February  23.  1999. 

Comments:  None  received.  Decision; 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  the 


instrument  is  intended  to  be  used,  was 
being  manufactured  in  the  United  States 
at  the  time  the  instrument  was  ordered. 
Reasons:  The  foreign  instrument  is  a 
conventional  transmission  electron 
microscope  (CTEM)  and  is  intended  for 
research  or  scientific  educational  uses 
requiring  a  CTEM.  We  know  of  no 
CTEM,  or  any  other  instrument  suited  to 
these  purposes,  which  was  being 
manufactured  in  the  United  States  at  the 
time  of  order  of  the  instrument. 

Frank  W.  Creel. 

Director.  Statutory  Import  Programs  Staff. 
|FR  Dor.  00-14353  Filed  6-6-00;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[Docket  No.  000515143-0143-01] 

Special  American  Business  Internship 
Training  Program  (SABIT) 

AGENCY:  International  Trade 
Administration.  Commerce. 
action:  Notice. 


SUMMARY:  This  Notice  announces 
availability  of  funds  for  the  Special 
American  Business  Internship  Training 
Program  (SABIT),  for  training  business 
executives  and  scientists  (also  referred 
to  as  "interns  ")  from  the  New 
Independent  States  (NIS).  The 
Department  of  Commerce.  International 
Trade  Administration  (ITA)  established 
the  SABIT  program  in  September  1990 
to  assist  the  former  Soviet  Union's 
transition  to  a  market  economy.  Since 
that  time.  SABIT  has  been  matching 
business  executives  and  scientists  from 
the  NIS  with  U.S.  firms  which  provide 
them  with  three  to  six  months  of  hands- 
on  training  in  a  U.S.  market  economy. 
Under  the  SABIT  program,  qualified 
U.S.  firms  will  receive  funds  through  a 
cooperative  agreement  with  ITA  to  help 
defray  the  cost  of  hosting  interns.  The 
training  must  take  place  in  the  United 
States.  ITA  will  interview  and 
recommend  eligible  interns  to 
participating  companies.  Interns  may  be 
from  any  of  the  following  Independent 
States:  Armenia,  Azerbaijan,  Belarus, 
Georgia,  Kazakhstan,  Kyrgyzstan. 
Moldova,  Russia,  Tajikistan, 
Turkmenistan,  Ukraine,  and  Uzbekistan. 
However,  restrictions  may  apply  based 
on  congressional  sanctions.  The  U.S. 
firms  will  be  expected  to  provide  the 
interns  with  a  hands-on,  non-academic, 
executive  training  program  designed  to 
maximize  their  exposure  to  management 
or  commercially-oriented  scientific 
operations.  At  the  end  of  the  training 


program,  interns  must  return  to  the  NIS. 
If  there  is  any  evidence  of  a  conflict  of 
interest  between  an  intern  and  the 
company,  the  intern  is  disqualified. 
DATES:  The  closing  date  for  applications 
is  July  31,  2000.  An  original  and  two 
copies  of  the  application  (Standard 
Form  424  (Rev.  4-92)  and  supplemental 
material)  are  to  be  sent  to  the  address 
designated  in  the  Application  Kit  and 
postmarked  no  later  than  the  closing 
date.  Applications  will  be  considered  on 
a  "rolling"  basis  as  they  are  received, 
subject  to  the  availability  of  funds.  If 
available  funds  are  depleted  prior  to  the 
closing  date,  a  notice  to  that  effect  will 
be  published  in  the  Federal  Register. 
Processing  of  complete  applications 
takes  approximately  three  to  five 
months.  All  awards  are  expected  to  be 
made  by  September  30.  2000. 
ADDRESSES:  Request  for  Applications: 
Competitive  Application  kits  will  be 
available  from  I'TA  starting  on  the  day 
this  notice  is  published.  To  obtain  a 
copy  of  the  Application  Kit  please 
contact  SABIT  by:  (1)  Email  at 
SABITApply@ita.doc.gov,  providing 
your  name,  company  name  and  address; 
(2)  Telephone  (202)  482-0073;  (3) 
Facsimile  (202)  482-2443:  (4)  Send  a 
written  request  with  two  self-addressed 
mailing  labels  to  Application  Request, 
The  SABIT  Program,  HCHB  Room  3319, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW.. 
Washington.  DC  20230.  The  telephone 
numbers  are  not  toll  free  numbers.  Only 
one  copy  of  the  Application  Kit  will  be 
provided  to  each  organization 
requesting  it,  but  it  may  be  reproduced 
by  the  requesters. 

FOR  FURTHER  INFORMATION  CONTACT: 
Liesel  C.  Duhon,  Director,  SABIT 
Program.  U.S.  Department  of  Commerce, 
phone — (202)  482-0073.  facsimile — 
(202)  482-2443.  These  are  not  toll  free 
numbers. 

SUPPLEMENTARY  INFORMATION:  SABIT 
exposes  NIS  business  managers  and 
scientists  to  a  completely  new  way  of 
thinking  in  which  demand,  consumer 
satisfaction,  and  profits  drive 
production.  Senior-level  interns  visiting 
the  U.S.  for  internship  programs  with 
public  or  private  sector  companies  will 
be  exposed  to  an  environment  which 
will  provide  them  with  practical 
knowledge  for  transforming  their 
countries'  enterprises  and  economies  to 
the  free  market.  The  program  provides 
first-hand,  eye-opening  experience  to 
managers  and  scientists  which  cannot 
be  duplicated  by  American  managers 
traveling  to  their  territories. 

Managers:  SABIT  assists  economic 
restructuring  in  the  NIS  by  providing 
top-level  business  managers  with 


practical  training  in  Americem  methods 
of  innovation  and  management  in  such 
areas  as  strategic  planning,  financing, 
production,  distribution,  marketing, 
accounting,  wholesaling,  and  labor 
relations.  This  first-hand  experience  in 
the  U.S.  economy  enables  interns  to 
become  leaders  in  establishing  and 
operating  a  market  economy  in  the  NIS, 
and  creates  a  unique  opportunity  for 
U.S.  firms  to  familiarize  key  executives 
from  the  NIS  with  their  products  and 
ser\'ices.  Sponsoring  U.S.  firms  will 
benefit  by  establishing  relationships 
with  key  managers  in  similar  industries 
who  are  uniquely  positioned  to  assist 
their  U.S.  sponsors  do  business  in  the 
Independent  States. 

Scientists:  SABIT  provides 
opportunities  for  gifted  scientists  to 
apply  their  skills  to  peaceful  research 
and  development  in  the  civilian  sector, 
in  areas  such  as  defense  conversion, 
medical  research,  and  the  environment, 
and  exposes  them  to  the  role  of 
scientific  research  in  a  market  economy 
where  applicability  of  research  relates  to 
business  success.  Sponsoring  firms  in 
the  U.S.  scientific  community  also 
benefit  from  exchanging  information 
and  ideas,  and  different  approaches  to 
new  technologies. 

The  Spe(  ial  .^mtrican  Business  Internship 
Training  program  s  Catalog  of  Federal 
Domestir  .Assistance  (CF.\)  number  is  11114 

Funding  Availability:  Pursuant  to 
section  632(a)  of  the  Foreign  Assistance 
Act  of  1961.  as  amended  (the  "Act") 
funding  for  the  program  will  be 
provided  by  the  United  States  Agency 
for  International  De\elopment  (A.I.D) 
ITA  will  award  financial  assistance  and 
administer  the  program  pursuant  to  the 
authority  contained  in  section  635(b)  of 
the  Act  and  other  applicable  Grant 
rules.  The  estimated  amount  of  financial 
assistance  available  for  the  program  is 
$810,000.  At  least  S400.000  of  that 
amount  is  reserved  for  U.S. 
organizations  which  will  host  interns 
from  the  Russian  Far  East.  Additional 
funding  may  become  available  at  a 
future  date. 

Funding  Instrument  and  Project 
Duration:  Federal  assistance  will  be 
awarded  pursuant  to  a  cooperative 
agreement  between  ITA  and  the 
recipient  firm.  All  internships  are  three 
to  six  months;  however.  ITA  reser\'es 
the  right  to  allow  an  intern  to  stay  for 
a  shorter  period  of  time  (no  less  than 
one  month)  if  the  U.S.  company  agrees 
and  the  intern  demonstrates  a  need  for 
a  shorter  internship  based  on  his  or  her 
management  responsibilities.  ITA  will 
reimburse  companies  for  the  round  trip 
international  travel  (coach  class  tickets) 
of  each  intern  from  the  interns  home 
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city  in  the  NIS  to  the  US  internship 
site,  upon  submission  to  ITA  of  the  paid 
travel  invoice,  pavment  receipt,  or  oth(?r 
evidence  of  payment  and  th»;  form  SF- 
270.  "Request  for  Advance  or 
Reimbursement."  Travel  under  the 
pro).;ram  is  subject  to  the  Fly  America 
Act.  Recipient  firms  provide  directly  to 
interns  a  stipend  of  $30  a  day;  ITA  will 
reimburse  recipient  firms  for  this 
stipend,  up  to  a  maximum  of  six 
months,  upon  submission  bv  the 
company  of  an  end-of-internship  report 
and  Form  SF-270.  Recipient  firms  will 
provide  housing  for  the  interns  and  ITA 
will  reimburse  recipient  finns  for  up  to 
$500  per  month  for  housing  costs  {not 
including  utilities  or  telephone  service 
charges),  upon  submission  by  the 
company  of  the  end-of-internship  report 
and  Form  SF-270  In  general,  each 
award  will  have  a  cap  of  $1 1.400  per 
intern  for  total  cost  of  airline  travel, 
stipend  and  housing  costs  ITA  reserves 
the  right  to  allow  an  award  to  exceed 
this  cap  in  cases  of  unusually  high 
costs,  specifically  airfare  from  remote 
regions  of  the  NIS  such  as  (Central  Asia 
and  the  Caucasus   However,  the  total 
reimbursement  cannot  exceed  the  award 
amount  There  are  no  specific  matc:hing 
requirements  for  the  awards  Host  firms, 
however,  are  exp»K:ted  to  bear  the  costs 
beyond  those  covered  bv  the  award, 
mcluding:  visa  ftH>s.  insurance,  anv  food 
and  incidentals  t:osts  beyond  the  $30 
per  day  stipend,  training  manuals,  any 
training-related  travel  within  the  U.S., 
and  provision  of  the  hands-on  training 
for  the  interns. 

US  firms  wishing  to  utilise  SABIT  in 
order  to  be  matched  with  an  intern 
without  applving  for  financial 
assistance  mav  do  so  .Such  firms  will  be 
responsible  for  all  costs,  including 
travel  expenses,  related  to  sponsoring 
the  intern.  However,  prior  to  ac:ceptance 
as  a  SABIT  intern,  work  plans  and 
candidates  must  be  approved  bv  the 
SABIT  F'rogram  Furthermore,  program 
training  will  be  monitored  by  SABIT 
staff  and  evaluated  upon  i;ompletion  of 
training 

Eltgihihty:  Eligible  applicants  for  the 
SABIT  program  will  ini  lude  all  for 
profit  or  non-profit  US  corporations, 
associations,  organizaticins  or  other 
public  or  private  entities  located  in  the 
United  .States.  Agencies  or  divisions  of 
the  federal  government  are  not  eligible 
Although,  state  and  local  governments 
are  eligible. 

Project  Funduifi  Priorities:  Applicant 
proposal  must  provide  an  explanation, 
including  description  and  extent  oi" 
involvement,  in  priority  business 
sector{s).  While  Applicants  involved  in 
any  industry  sector  may  apply  to  the 
program,  priority  consideration  is  given 


to  those  operating  in  the  following 
sectors:  (a).  Agribusiness  (including 
food  processing  and  distribution,  and 
agricultural  equipment),  (b).  Defense 
conversion,  (c).  Energy,  (d). 
Environment  (including  environmental 
clean-up),  (e).  Financial  services 
(including  banking  and  accounting),  (f) 
Housing,  construction  and 
infrastructure,  (g).  Medical  equipment, 
supplies,  pharmaceuticals,  and  health 
care  management,  (h).  Product 
standards  and  quality  control,  (i). 
Telecommunications,  (j).  Transportation 
and  (k)  Biotechnology. 

Evaluation  Cnferia  (A)nsideration  for 
financial  assistance  will  be  given  to 
those  SABIT  proposals  which: 

(1).  Demonstrate  a  conunitment  to  the 
intent  and  goals  of  the  program  to 
provide  practical,  on-the-job.  non- 
academic,  non-classroom,  training:  in 
the  case  of  manager  interns,  an 
appropriate  management  training 
experience,  or.  in  the  case  of  scientist 
interns,  a  practical,  commercially- 
oriented  scientific  training  experience 
Inf;lude  a  brief  objectives  section 
indicating  why  the  Applicant  wishes  to 
provide  an  internship  to  a  manager(s)  or 
scientist(s)  from  the  NIS.  and  how  the 
proposed  internship  would  further  the 
purpose  of  the  SABIT  program  as 
described  above  Also,  the  Applicant 
should  note  how  the  internship  to  be 
provided  will  respond  to  the  priority' 
needs  of  senior  business  managers  and 
scientists  in  the  NIS.  as  determined  by 
ITA 

(2)  Present  a  realistic  work  plan 
describing  in  detail  the  training  program 
to  be  provided  to  the  SABIT  intern(s) 
Work  plans  must  include  the  proposed 
internship  training  activities.  The 
components  of  the  training  activities 
must  be  described  in  as  much  detail  as 
possible,  preferably  on  a  week-by-week 
basis.  The  description  of  the  training 
activities  should  include  an  account  of 
what  the  intern's(s')  duties  and 
responsibilities  will  be  during  the 
training 

(3)  The  application  should  also  have 
a  section  noting:  (a).  Whether  Applicant 
is  applying  to  host  managers  or 
scientists,  or  both  (and  the  number  of 
each);  (b)  The  duration  of  the 
internship;  (c)  The  lo<;ation(s)  of  the 
internship;  (d)  The  name,  address,  and 
telephone  number  of  the  designated 
internship  coordinator;  (e).  Name(s)  of 
division(s)  in  which  the  intem(s)  will  be 
placed;  (f)  The  individual(s)  in  the  U.S. 
company  under  whose  supervision  the 
intern  will  train;  (g).  The  anticipated 
housing  arrangements  to  be  provided  for 
the  intern(s).  Note  that  housing 
arrangements  should  be  suitable  for 
mid-  and  senior-level  professionals,  and 


that  each  intern  must  be  provided  with 
a  private  room:  (h).  A  statement  that  the 
host  firm  is  solidly  committed  to 
interns'  return  to  their  own  countries 
upon  completion  of  the  internships. 

(4).  Provide  a  general  description  of 
the  profile  of  the  intern(s)  the  Applicant 
would  like  to  host,  including: 
educational  background;  occupational/ 
professional  background  (including 
number  of  years  and  areas  of 
experience);  size  and  nature  of 
organization  at  which  the  intern(s)  is/ 
are  presently  employed;  preference  for 
the  region  of  the  NIS  where  the  intern(s) 
is/are  employed;  and  whether  Applicant 
is  open  to  sponsoring  interns  from  a 
variety  of  NIS  countries. 

Evaluation  criteria  1-4  will  be  weighted 
equally. 

ITA  does  not  guarantee  that  it  will 
match  Applicant  with  the  profile 
provided  to  SABIT. 

Selection  Procedures:  Each 
application  will  receive  an  independent, 
objective  review  by  one  or  more  three  or 
four-member  independent  review 
panels  qualified  to  evaluate  applications 
submitted  under  the  program. 
Applications  will  be  evaluated  on  a 
competitive,  "rolling"  basis  as  they  are 
received  in  accordance  with  the 
selection  evaluation  set  forth  above. 
Awards  will  be  made  to  those 
applications  which  successfully  meet 
the  selection  criteria.  If  funds  are  not 
available  for  all  those  applications 
which  successfully  meet  the  criteria, 
awards  will  be  made  to  the  first 
applications  received  which 
successfully  do  so.  ITA  reserves  the 
right  to  reject  any  application;  to  limit 
the  number  of  interns  per  applicant;  and 
to  waive  informalities  and  minor 
irregularities  in  applications  received. 
The  final  selecting  official  reserves  the 
right  to  make  awards  based  on  U.S. 
geographic  and  organization  size 
diversity  among  applicants,  as  well  as  to 
consider  priority  business  sectors  (listed 
in  Project  Funding  Priorities,  above) 
when  making  awards.  Recipients  may 
be  eligible,  pursuant  to  approval  of  an 
amendment  of  an  active  award,  to  host 
additional  interns  under  the  program. 
ITA  reserves  the  right  to  evaluate 
applicants  based  on  past  performance. 
The  Director  of  the  SABIT  Program  is 
the  final  selecting  official  for  each 
award. 

Additional  Information:  Applicants 
must  submit:  (1).  Evidence  of  adequate 
financial  resources  of  Applicant 
organization  to  cover  the  costs  involved 
in  providing  an  intemship(s).  As 
evidence  of  such  resources,  Applicant 
should  submit  financial  statements 
audited  by  an  outside  organization  or  an 
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annual  report  including  such 
statements.  If  these  are  not  available,  a 
letter  should  be  provided  from  the 
Applicant's  bank  or  outside  accountant 
attesting  to  the  financial  capability  of 
the  firm  to  undertake  the  scope  of  work 
involved  in  training  an  intern  under  the 
SABIT  program.  (2).  Evidence  of  a 
satisfactory  record  of  performance  in 
grants,  contracts  and/or  cooperative 
agreement5  vdth  the  Federal 
Government,  if  applicable.  (Applicants 
who  are  or  have  been  deficient  in 
current  or  recent  performance  in  their 
grants,  contracts,  and/or  cooperative 
agreements  with  the  Federal 
Government  shall  be  presumed  to  be 
unable  to  meet  this  requirement).  (3).  A 
statement  that  the  Applicant  will 
provide  medical  insurance  coverage  for 
interns  during  their  internships. 
Recipients  will  be  required  to  submit 
proof  of  the  interns'  medical  insurance 
coverage  to  the  Federal  Program  Officer 
before  the  interns'  arrivals.  The 
insurance  coverage  must  include  an 
accident  and  comprehensive  medical 
insurance  program  as  well  as  coverage 
for  accidental  death,  emergency  medical 
evacuation,  and  repatriation. 

Other  Requirements:  All  applicants 
are  advised  of  the  following; 

1 .  No  award  of  Federal  funds  shall  be 
made  to  an  Applicant  who  has  an 
outstanding  delinquent  Federal  debt 
until  either  the  delinquent  account  is 
paid  in  full,  a  negotiated  repayment 
schedule  is  established  and  at  least  one 
payment  is  received,  or  other 
arrangements  satisfactory  to  the 
Department  of  Conunerce  (DOC)  are 
made. 

2.  A  false  statement  on  the  application 
is  grounds  for  denial  or  termination  of 
funds  and  grounds  for  possible 
punishment  by  a  fine  or  imprisonment 
as  provided  in  18  U.S.C.  1001. 

3.  Recipients  and  subrecipients  are 
subject  to  all  Federal  laws  and  Federal 
and  Departmental  regulations,  policies 
and  procedures  applicable  to  financial 
assistance  awards. 

4.  Participating  companies  will  be 
required  to  comply  with  all  relevant 
U.S.  tax  and  export  regulations.  Export 
controls  may  relate  not  only  to  licensing 
of  products  for  export,  but  also  to 
technical  data  transfer.  The  U.S. 
Department  of  Commerce's  Bureau  of 
Export  Administration  (BXA)  reviews 
applications  in  question  to  determine 
whether  export  licenses  are  required. 
SABIT  will  not  award  a  grant  until  the 
export  license  issue  has  been  satisfied. 

5.  Applications  under  this  program 
are  not  subject  to  Executive  Order 
12372,  "Intergovernmental  Review  of 
Federal  Programs." 


6.  If  applicants  incur  any  costs  prior 
to  an  award  being  made,  they  do  solely 
at  their  own  risk  of  not  being 
reimbursed  by  the  Goyerimient. 
Notwithstanding  any  verbal  or  written 
assurance  that  may  have  been  received, 
there  is  no  obligation  on  the  part  of  DOC 
to  cover  pre-award  costs. 

7.  Past  performance:  Unsatisfactory 
performance  by  an  applicant  imder 
prior  Federal  awards  may  result  in  an 
application  not  being  considered  for 
funding. 

8.  No  obligation  for  future  funding:  If 
an  application  is  selected  for  funding, 
DOC  has  no  obligation  to  provide  any 
additional  future  ftmding  in  connection 
with  that  award.  Renewal  of  an  award 
to  increase  funding  or  extend  the  period 
of  performance  is  at  the  total  discretion 
of  DOC. 

9.  Primary  Applicant  Certifications: 
All  primary  applicants  must  submit  a 
completed  Form  CD-511, 
"Certifications  Regarding  Debarment, 
Suspension  and  Other  Responsibility 
Matters;  Drug-Free  Workplace 
Requirements  and  Lobbying,"  and  the 
following  explanations  are  hereby 
provided: 

(a)  Nonprocurement  Debarment  and 
Suspension;  Prospective  participants  (as 
defined  at  15  CFR  Part  26,  Section  105) 
are  subject  to  15  CFR  Part  26, 
"Nonprocurement  Debcirment  and 
Suspension"  and  the  related  section  of 
the  certification  form  prescribed  above 
applies. 

(b)  Drug  Free  Workplace:  Grantees  (as 
defined  at  15  CFR  Part  26,  Section  605) 
are  subject  to  15  CFR  Part  26,  Subpart 
F,  "Government  wide  Requirements  for 
Drug-Free  Workplace  (Grants)"  and  the 
related  section  of  the  certification  form 
prescribed  above  applies. 

(c)  Anti-Lobbying:  Funds  provided 
under  the  SABIT  program  may  not  be 
used  for  lobbying  activities.  Persons  (as 
defined  at  15  CFR  Part  28,  Section  105) 
are  subject  to  the  lobbying  provisions  of 
31  U.S.C.  1352,  "Limitation  on  use  of 
appropriated  funds  to  influence  certain 
Federal  contracting  and  financial 
transactions,"  and  the  lobbying  section 
of  the  certification  form  prescribed 
above  applies  to  applications/bids  for 
grants,  cooperative  agreements,  and 
contracts  for  more  than  $100,000.  and 
loans  and  loan  guarantees  for  more  than 
5150,000,  or  the  single  family  maximum 
mortgage  limit  for  affected  programs, 
whichever  is  greater. 

(d)  Anti-Lobbying  Disclosures:  Any 
applicant  that  has  paid  or  will  pay  for 
lobbying  in  connection  with  this  award 
using  any  funds  must  submit  an  SF- 
LLL,  "Disclosure  of  Lobbying 
Activities,"  as  required  under  15  CFR 
Part  28,  Appendix  B. 


10.  Ail  primary  applicants  must  also 
submit  a  completed  Standard  Form  424, 
"Application  for  Federal  Assistance" 
and  a  Standard  Form  424B, 

' '  Assurances — Non-Construction 
Programs."  Form  CD-511  and  Standard 
Forms  424  and  424B  are  included  in  the 
Application  Kit  supplied  by  the  SABIT 
office. 

11.  Lower  Tier  Certifications: 
Recipients  shall  require  applicants/ 
bidders  for  subgrants,  contracts, 
subcontracts,  or  other  lower  tier  covered 
transactions  at  any  tier  under  the  award 
to  submit,  if  applicable,  a  completed 
Form  CD-512,  "Certifications  Regarding 
Debarment,  Suspension,  Ineligibility 
and  Voluntary  Exclusion-Lower  Tier 
Covered  Transactions  and  Lobbying" 
and  disclosure  form,  SF-LLL, 
"Disclosure  of  Lobbying  Activities." 
Form  CD-512  is  intended  for  the  use  of 
recipients  and  should  not  be  transmitted 
to  DHDC.  SF-LLL  submitted  by  any  tier 
recipient  or  subrecipient  should  be 
submitted  to  DOC  in  accordance  with 
the  instructions  contained  in  the  award 
document. 

12.  Indirect  Costs:  Indirect  costs  are 
not  allowed  under  the  SABIT  program. 

13.  Applicants  are  hereby  notified 
that  any  equipment  or  products 
authorized  to  be  purchased  with 
funding  provided  under  this  program 
must  be  American-made  to  the  greatest 
extent  practicable. 

14.  Tne  following  statutes  apply  to 
this  program:  Section  907  of  the 
FREEDOM  Support  Act,  Public  Law 
102-511,  22  U.S.C.  5812  note 
(Restriction  on  Assistance  to  the 
Government  of  Azerbaijan):  7  U.S.C. 
§  5201  et  seq.  (Agricultural 
Competitiveness  and  Trade — the 
Bumpers  Amendment):  The  Foreign 
Assistance  Act  of  1961,  as  amended, 
including  Chapter  11  of  Part  I.  section 
498A  (b)  Public  Law  102-511,  22  U.S.C. 
2295a{b)  (regarding  ineligibility  for 
assistance);  22  U.S.C.  2420(a).  Section 
660(a)  of  The  Foreign  Assistance  Act  of 
1961.  as  amended  (Police  Training 
Prohibition);  and  provisions  in  the 
annual  Foreign  Operations.  Export 
Financing,  and  Related  Programs 
Appropriations  Acts,  concerning  impact 
on  jobs  in  the  United  States  (see.  e.g.. 
536  of  Public  Law  106-113). 

15.  Audit  Requirements:  The  DOC 
Office  of  Inspector  General  has  authority 
under  the  Inspector  General  Act  of  1978. 
as  amended,  to  conduct  an  audit  of  any 
DOC  award  at  any  time. 

16.  Payments.  As  required  by  the  Debt 
Collections  Improvement  Act  of  1996. 
all  Federal  payments  to  award 
recipients  pursuant  to  this 
announcement  will  be  made  by 
electronic  funds  transfer. 
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17  The  collection  of  mfornuitioii  is 
approved  by  the  ()lfi(  e  of  Maii.igetiifiit 
and  Biidj^et.  OMB  (iontrol  Nuiiiher 
0H25-()225   Fiihli(   re|)ortiiig  for  this 
colle«:tion  of  information  is  estimated  to 
be  three  hours  per  response,  incliidinj.; 
the  time  for  reviewing  instructions,  and 
completing  and  reviewing  the  collection 
of  information.  All  responses  to  this 
collection  of  information  are  voluntarv'. 
and  will  be  protec  ted  from  disclosure  to 
the  extent  allowed  under  the  Freedom 
of  Information  Act.  Notwithstanding 
anv  other  provision  of  law .  no  person  is 
required  to  respond  to  nor  shall  a 
person  be  subject  to  tht;  requirements  of 
the  Paperwork  Reduction  At:t  unless 
that  collection  of  information  displays  a 
current  valid  OMB  (iontrol  Number. 
Send  comments  regarding  the  burden 
estimate  or  anv  other  aspect  of  this 
collec:tion  of  information,  including 
suggestions  for  reduc:ing  this  burden,  to 
the  Reports  Clearance  Officer. 
International  Trade  Administratiim. 
Department  of  Commerce,  Room  4001. 
14th  and  (Constitution  Ave..  NW, 
Washington,  DC  20230. 
FOR  FURTHER  INFORMATION  CONTACT: 
Special  American  Business  Internship 
Training.  International  Trade 
Administration,  at  (202)  482-0073  This 
is  not  a  toll-free  number 

[)Htfii  lurif  1   2001) 
Liestcl  C  Duhon. 
nirf<  tor  SAHITI'nxnmi 
|FK  Hoc.  00-14271  Kileti  H-h-0().  845  am] 
BILLING  CODE  3S10-HE-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  053100B] 

Gulf  of  Mexico  Fishery  Management 
Council:  Public  Meeting 

AGENCY:  National  Marine  Fisheries 

Service  (NMF"S).  National  Oceanic  and 

Atmos[)heric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  uf  [)u()iii  meeting. 


summary:  The  Gulf  of  Mexico  Fishery 
Management  C'ouni.il  (t'ouncil)  will 
convene  a  public  meeting  of  the 
Standing  and  .Spec  lal  .Stone  Crab 
Sc;itmtific  and  Statistic.il  ( ioinniittc^es 
(.S.SC) 

DATES:  The  SSC  meeting  is  scdieduled  to 
begin  at  H;()()  am   on  |une  21.  2000  .ind 
will  c:onclucie  bv  3:00  p.m 
ADDRESSES:  The  meeting  will  he  iield  at 
the  Pit'r  House.  1  Duval  Street.  Kev 
West.  FL  33040;  telephone:  305-29fr- 
4tiOO. 


(Council  addtrss:  Ciulf  of  Mexico 
FishtTV  Management  Counc:il.  3018  U.S. 
Highway  301  North.  Suite  1000.  Tampa. 
Fl.  33t)m 

FOR  FURTHER  INFORMATION  CONTACT:  Mr 
Wayne  Swingle.  Fxecutive  Director, 
(iulf  of  Mexicx)  F'lsht^ry  Management 
(;ounc;il;  telephone:  813-228-2815. 
SUPPLEMENTARY  INFORMATION:  The 
Standing  and  Special  Stone  Crab  SSC 
will  c:onvene  to  review  an  amendment 
to  the  Stone  Crab  Fishery  Management 
Plan  (F'MP).  The  Stone  Crab  amendment 
propo.ses  to  extend  the  trap  certificate 
program  for  the  c:ommercial  stone  crab 
fishery  adopted  by  the  state  of  Florida 
into  the  Federal  waters  nfi  west  Florida. 
The  Florida  Fish  and  Wildlife 
Conservation  C'ommission  (FFWCC). 
after  working  with  the  stone  crab 
industry  and  the  ("ounc;il  over  the  past 
4  years,  has  adopted  by  rule  a  trap 
certificate  program  that  will  gradually 
reduce  the  number  of  traps  over  a  30- 
year  period.  The  Florida  legislature  has 
approved  the  portion  of  this  program 
pertaining  to  licenses  and  fees.  Based  on 
this  review,  the  SSC  may  make 
reccjmmendations  to  the  Council  for 
c;onsideration  at  their  meeting  in  Key 
Largo.  July  10-14,  2000. 

At  the  ccmclusion  of  the  Stcme  Crab 
S.S(;  meeting,  the  Standing  SSC  will  also 
review  an  amendment  for  a  Generic 
Amendment  Acidressing  the 
Establishment  of  Tortugas  Marine 
Reserves.  whic:h  proposes  to  establish 
the  Tortugas  South  marine  reserve  that 
will  encompass  the  Riley's  Hump 
mutton  snapper  spawning  aggregation 
site  established  by  the  (Council  in  1994 
The  total  area  of  the  proposed  Tortugas 
South  marine  reserve  is  60  square 
nautical  miles.  The  amendment  also 
proposes  to  create  the  Tortugas  North 
marine  reserve  cooperatively  with  the 
Florida  Ke\s  National  Marine  Sanctuary 
(FKN'MS)  program,  the  state  of  Florida, 
anci  the  National  Park  system,  which 
will  encompass  an  area  of  120  square 
nautical  miles.  The  [)i)rtion  proposed  to 
be  established  by  the  Counc  il  is  13 
square  nautical  miles  The  Counc:il 
pro[)oses  that  marine  reserves  be; 
established  for  a  period  of  at  least  10 
vnars,  during  whi(  h  the  et:ological 
l)enefits  of  the  reserve  will  be  evaluated. 
The  Counc:il  also  proposes  that  fishing 
.inci  ani:h(jring  be  prohibited  within  the 
marine  reser\ cs 

Although  other  non-emergency  issues 
not  on  the  agendas  may  come  before  the 
SSCs  for  discussion,  in  accordanc:e  with 
the  Magnuson-.Stevens  Fishery 
Conservation  and  Management  Act, 
thcjst!  issuers  may  not  be  the  subject  of 
formal  action  during  these  meetings. 
Actions  of  the  SSCs  will  be  restricted  to 


those  issues  specifically  identified  in 
the  agendas  and  any  issues  arising  after 
publication  of  this  notice  that  require 
emergency  action  under  Section  305(c) 
of  the  Magnuson-Stevens  Act,  provided 
the  public  has  been  notified  of  the 
Council's  intent  to  take  action  to 
address  the  emergency. 

Copies  of  the  agenda  can  be  obtained 
by  calling  813-228-2815. 

Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Anne  Alford  at  the  Council  (see 
ADDRESSES)  by  |une  7.  2000. 

Dated   lune  1.  2000. 
Richard  W.  Surdi. 

Arting  Director.  Office  nf  Sustainiihlf 
Fishfrwfi.  S'ational  Marine  Fisheries  Sen.  ice 
(FR  Doc    00-14364  Filed  6-6-00;  8:45  am] 
BILLING  CODE  3S10-22'F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  0S2600A] 

Marine  Mammals;  File  No.  684-1458 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  (Dceanic  and 

Atmospheric  Administration  (N{OAA). 

Commerce. 

ACTION:  Receipt  of  application  for 

amendment. 

SUMMARY:  Notice  is  hereby  given  that  Dr. 

Donald  Siniff.  University  of  Minnesota, 
Department  of  Er;ology.  Evolution  and 
Behavior,  100  Ecology  Building.  1987 
Upper  Buford  Circle.  St.  Paul.  MN 
55108  has  requested  an  amendment  to 
scrientific  research  Permit  No.  684-1458. 
DATES:  Written  or  telefaxed  comments 
must  be  received  on  or  before  July  7, 
2000. 

ADDRESSES:  The  amendment  request 
and  related  documents  are  available  for 
review  upon  written  request  or  by 
appointment  in  the  following  office(s); 

Permits  and  Documentation  Division, 
Office  of  Protected  Resources,  NMFS, 
1315  East-West  Highway,  Room  13705, 
Silver  Spring,  MD  20910  (301/713- 
2289);  and 

Southwest  Region,  NMFS,  501  West 
Ocean  Blvd.,  Suite  4200,  Long  Beach, 
CA  90802  (562/980-4001). 

Written  comments  or  requests  for  a 
public  hearing  on  this  request  should  be 
submitted  to  the  Chief.  Permits  and 
Documentation  Division,  F/PRl.  Office 
of  Protected  Resources.  NMFS,  1315 
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East-West  Highway,  Room  13130,  Silver 
Spring,  MD  2091  o' Those  individuals 
requesting  a  hearing  should  set  forth  the 
specific  reasons  why  a  hearing  on  this 
particular  amendment  request  would  be 
appropriate. 

Comments  may  also  be  submitted  by 
facsimile  at  (301)  713-0376.  provided" 
the  facsimile  is  confirmed  by  hard  copy 
submitted  by  mail  and  postmarked  no 
later  than  the  closing  date  of  the 
comment  period.  Please  note  that 
comments  will  not  be  accepted  by  e- 
mail  or  other  electronic  media. 

FOR  FURTHER  INFORMATION  CONTACT: 

Simona  Roberts  or  Ruth  Johnson,  301/ 
713-2289. 

SUPPLEMENTARY  INFORMATION:  The 
subject  amendment  to  Permit  No.  684- 
1458.  issued  on  August  17.  1998  (63  FR 
43914)  is  requested  under  the  authority 
of  the  Marine  Manunal  Protection  Act  of 
1972.  as  amended  (16  U.S.C.  1361  et 
seq.)  and  the  Regulations  Governing  the 
Taking  and  Importing  of  Marine 
Mammals  (50  CFR  part  216). 

Permit  No.  684-1458  authorizes  the 
permit  holder  to  capture,  tag,  sample, 
and  lavage  Weddell  seals 
[Leptonycbotes  weddelUi)  of  all  age  and 
sex  classes  on  McMurdo  Sound  in  the 
Antarctic.  The  permit  holder  requests 
authorization  to  place  VHP  transmitters 
on  adult  female  Weddell  seals,  and 
apply  a  series  of  instrument  packages 
that  contain:  a  3MPDT  logger  (3- 
dimensional,  magnetic  data  recorder), 
DSL  (digital  still  camera),  DU 
(ultrasonic  depth  sounder).  PD2GT 
(speed,  acceleration,  depth,  and 
temperature  recorder)  and  EGG 
(electrocardiogram  monitor)  to  male  and 
female  Weddell  seals  of  all  age  classes. 
For  attachment  of  the  instrument 
package,  the  permit  holder  requests 
authorization  to  anesthetize  seals  with 
the  drug  Sevoflurane.  The  permit  holder 
also  requests  an  increase  in  the  number 
of  adult  female  Weddell  seals  captured 
(400  to  500),  the  number  of  adult  male 
Weddell  seals  fitted  with  VHF 
transmitters  (30  to  100)  and  the  number 
of  Weddell  seal  pups  fitted  with 
satellite-linked  radio  transmitters  and 
the  PD2GT  and  EGG  instruments  (20  to 
50). 


In  compliance  with  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321  et  seq.).  an  initial 
determination  has  been  made  that  the 
activity  proposed  is  categorically 
excluded  from  the  requirement  to 
prepare  an  environmental  assessment  or 
environmental  impact  statement. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register. 
NMFS  is  forwarding  copies  of  this 
application  to  the  Marine  Mammal 
Commission  and  its  Committee  of 
Scientific  Advisors. 

Dated:  May  31.2000. 
Ann  Terbush. 

Chief.  Permits  and  Documentation  Division. 
Office  of  Protected  Resources,  \atianal 
Marine  Fisheries  Senice. 
[FR  Doc.  00-14363  Filed  6-6-00;  8:45  am] 

BILLING  CODE  3510-22-F 


CORPORATION  FOR  NATIONAL  AND 
COMMUNITY  SERVICE 

Sunshine  Act  Meeting 

The  Board  of  Directors  of  the 
Corporation  for  National  and 
Community  Service  gives  notice  of  the 
following  meeting: 

DATE  AND  TIME:  Monday,  June  12.  2000, 
8:30-11:30  a.m. 

PLACE:  The  Westin  Seattle,  Rooms 
Vashon  1  &  2,  1900  Fifth  Avenue, 
Seattle.  Washington  98101. 
STATUS:  Open. 
MATTERS  TO  BE  CONSIDERED: 

I.  Chair's  Opening  Remarks 

II.  Swearing-in  of  New  Board  Members 

III.  Approval  of  March  Board  Meeting 

Minutes 

IV.  Status  Report  by  the  Chief  Executive 

Officer 

V.  Committee  Reports 

A.  Executive  Committee 

B.  Management,  Budget,  and 
Governance  Committee 

C.  Planning  and  Evaluation 
Committee 

D.  Communications  Committee 
Report  on  Corporate  Initiatives 
Report  on  AmeriGorps  Alumni 
Activities 

VI.  Presentations  by  Officials  and 

Projects  from  the  State  of 
Washington 


VII.  Discussion  of  Results  of  2000  Grant 

Processes 

A.  Learn  and  Serve  America 

B.  AmeriCorps 

VIII.  AmeriCorps*  VISTA  Plans 

IX.  Future  Board  Meeting  Dates 

X.  Public  Comment 

XI.  Adjournment 

ACCOMMODATIONS:  Anyone  who  needs 
an  interpreter  or  other  accommodation 
should  notify  the  Corporation's  contact 
person. 

CONTACT  PERSON  FOR  FURTHER 
INFORMATION:  Rhonda  Taylor.  Deputy 
Director  of  Special  Projects  and 
Initiatives.  Office  of  Public  Liaison. 
Corporation  for  National  Service.  8th 
Floor.  Room  8619.  1201  New  York 
Avenue  NW..  Washington.  D.C.  20525. 
Phone  (202)  606-5000  ext.  282.  Fax 
(202)  565-2794.  TDD:  (202)  565-2799. 

Dated:  June  2.  2000 
Thomasenia  P.  Duncan, 

General  Counsel.  Corporation  for  Sativnal 
and  Community  Sen.ice 
(FR  Doc.  00-14368  Filed  6-2-00;  4:19  pmj 
BILUNG  CODE  6050-2fr-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

Notice  of  Availability  of  Federally 
Owned  Inventions 

Pursuant  to  the  provisions  of  part  404 
of  title  37.  Code  of  Federal  Regulations, 
which  implements  Pub.  L.  96-517.  the 
Department  of  the  Air  Force  announces 
the  availability  of  certain  Air  Force 
owned  inventions.  The  following  list  of 
patent  applications  and  patents  are 
available  for  Nonexclusive  or  Exclusive 
Licensing  from  the  Air  Force  Research 
Laboratory  (AFRL/DE  or  'VS)  at 
Kirtland  Air  Force  Base  (AFB). 
Additional  information  concerning  the 
inventions  is  available  upon  request. 

All  communications  concerning  this 
Notice  should  be  sent  to  Mr.  Kenneth 
Callahan,  Patent  Attorney.  377  ABW/ 
JAN.  2251  Maxwell  SE.  Kirtland  AFB. 
NM  87117.  Mr.  Callahan  can  be  reached 
by  telephone  at  (505)  846-1542,  e-mail: 
Kenneth.Gallahan@Kirtland.AF.MlL,  or 
fax  to  (505)  846-0279. 


Air  Force  Research  Laboratory  Patents  Available  for  Licensing  at  Kirtland  AFB,  NM 

Title  of  Invention 


Application: 
09/563.469 
09/562.873 
09/558,527 
09/558,456 
09/550,582 
09/504,551 


Hermetically  Sealed,  Higti  Energy  Trigatron  Switcti. 

Multifunctional  Capillary  System  for  Hoop  Heat  Pipe. 

Circuit  for  Deriving  ttie  Position  of  a  Fast  Pulsing  Laser. 

Pneumatic  Alrtwme  Ejection  System  for  Spacecraft  Stages  From  Wide  Body  and  Jet  Transport  Aircraft. 

Smart  Docking  Surface  for  Space  Serviceable  Nano  and  Micro  Satellites. 

Space-based  CW  Laser  Detector  Package. 
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Air  Force  Research  Laboratory  Patents  Available  for  Licensing  at  Kirtland  AFB.  NM — Continued 


09/493.508 
09/465.021 
09/444.984 
09/388,571 
09/387,992 
09/384.901 
09/372,725 
09/372,724 
09/326.058 
09/277.596 
09/277.595 
09/277.593 
09/266.181 
09/252,379 
09/231.149 
09/178,876 
09/169,495 
09/169,494 
09/092,608 
Patent  No 
6.061  034 
6.047,541  . 
6,040,935 
6034,351  . 
6,028,689  . 
6,020.724  . 
6.005,305  . 
5,944,913 
5.923,687  . 
5,900.986  . 
5,835.545  . 
5,808,226  . 
5,774,490  . 
5.773,787  . 
5.760,496  . 
5,748,657  . 
5.742,045  . 
5,734,303  . 
5,727,016  . 
5,705,959  . 
5,696,786  . 
5,694,602 
5,689,958  . 
5.675,604 
5,658.488 
5.656.873  . 
5,646,764  . 
5,629.802  . 
5,604,642  . 
5.604431  . 
5,602,387  . 
5.567.995  . 
5.557,699  . 
5,553,629  , 
5,535,029  . 
5,504,578  . 
5,500,865 
5.458,043 
5,457,685 
5.444,308  . 
5,425,044  , 
5,422,047  . 
5,410,558  . 
5,406.072 


Title  of  invention 


Birefnngence  ConipensatKxi  Using  a  Single  Nd  YAG  Rod 

Liquid  Spray  Pfiase  Change  Cooling  of  Laser  Devices 

Solar  Sail  for  Power  Generation  in  Space 

Space  Environment  Protection  Satellite  Door 

Molecular  Field  Programmable  Gate  Array 

Passive  Vibroacoustic  Attenuator  for  Structural  Acoustic  Control 

Broadbarxl  Grating  Spectrometer  Based  on  Dualband  Focal  Plane  Anray 

Adaptive  Hersohel-Quincke  Tubes 

Composite  ChamberCore  SafxJwich-type  Structure  with  Inherent  Acoustic  Attenuation. 

Ultra  Wideband  RF-enhanced  Chemotherapy  for  Cancer  Treatment 

Whole-spececraft  Hybrid  (Active/Passive)  Isolation  System  for  Launch  Vehicles. 

Time  Domain  Focused  High-power  Microwave  System  for  Cancer  Treatment 

High-density  Optical  Interconnect  with  an  Increased  Tolerance  of  Misalignn'>enL 

Coupled  Hetmhottz  Resonators  for  Broadband  Acoustic  Attenuation — Allowed. 

Active  Edge  Controlled  Optical  Quality  Membrane  Mirror  — Allowed 

Advarx»d  Irwtrumerrt  ControMer 

Post  Process  Metallization  Interoinnects  for  Microelectromechanicai  Systems  (MEMS). 

Post  Process  Deposition  Shielding  for  Microelectromechanicai  Systems  — Allowed 

Liquid  Crystal  Active  Optics  Correction  for  Large  Space-Based  Optical  Systems  —ANowed 

Power  Enharx^r  for  Solid-state  Switched  Ultra  Wideband  Pulsers  and  array  Transmitters 

HAN  TEAN  Mixing  Gas  Generator  Prope«ant  Tank  Pressunzer  tor  Launch  Vehicles  and  Spacecraft 

Flexureless  Multi-Stable  Micromtrrors  for  Optical  Switchir^ 

Cryogenic  Pupil  Stop  for  Dual-Band  Infrared  Focal  Plane  Array 

Multi-motion  Micromirror 

Regulated  Capacitor  Charging  Circuit  Using  a  High  Reactance  Transformer. 

Magnetic  Voltage-Pulser 

High-EfficierKy  Multiple-JurKtton  Solar  Cells 

Bandwidth  Enhancement  arxl  Broadband  Noise  Reduction  in  Injection-Lociced  Semiconductor  Lasers. 

Columnar  Focal  Lens 

Compact  Intense  Radiation  System 

Grenade  Shell  Laser  System 

Diode-Pumped  Tm   YAG/HBr  Four-Micron  Laser  System. 

Plasma  Gun  Voltage  Generator 

Inverse-Pinch  Voltage  Pulse  Generator 

High  Efficiency  Constant  Current  Laser  Dnvers 

Apparatus  Using  Diode  Laser  Logic  to  Form  a  Configurable  Optical  Gate  System. 

Microwave  Waveguide  Mode  Converter  Having  a  Bevel  Output  End 

Spatially  Coherent  Diode  Laser  With  Lenslike  Media  and  Feedback  From  Straight-Toothed  Gratings 

High  EfficierKy  Low  Distortion  Amplification 

Solid-State  Laser  System 

Weighted  System  and  Method  for  Spatial  Allocation  of  a  Parallel  Load 

High  Efficiency  Thermal  Elecfnc  Cooler  Dnver 

Portable  Pumped  Laser  System 

Regeneration  of  BHP  in  a  Plant  Process 

Transmission  Line  Charging 

Optical  Beam  Scanner  With  Rotating  Transmissive  Optics. 

Spiatially  Multiplexed  Optical  Signal  Processor  ^ 

Laser  Welding  of  Light-Weight  Honeycomb  Mirrors 

Integrated  Gnd  Particle  Impact  Detector 

Method  of  Protecting  an  RF  Receiver  in  a  Hostile  Electromagnetic  Environment 

Mutti-Winding  Spiral  Generator 

NLO  Waveguide  and  Switch  and  Method 

Portable  Medical  Laser  Pack  System 

Spatial  Light  Modulator  Having  Amplitude  Coupled  With  Binary  Phase  Mode. 

Temporal  Fnnge  Pattem  Analysis  System  of  a  Laser  Gam  Media 

Phased  Cascading  of  Multiple  Nonlinear  Optical  Elements  for  Frequency  Conversion 

Battery  Charging  Capacitors  Electromagnetic  Launcher 

Multi-Speaker  Conferencing  Over  Narrowband  Channels 

Nanosecond  Transmission  Line  Charging  Apparatus 

Compact.  Burst  Mode.  Pulsed,  High  Energy,  Slowdown  Flow  Photolytic  Atomic  Iodine  Laser. 

Cartxjnaceous  Fuel  Particles 

Vanable  Shorl  Penod  Electron  Beam  Wiggler  for  Free  Electron  Lasers 

Method  for  Microbeam  Ion  Radiation  Testing  of  Photonic  Devices  * 
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)anet  A.  Long, 

AirForcf  Ffderal  Ri'gisttT Liaison  Officer. 
|1R  Dck:.  00-14287  Filed  H-+- -00;  8:45  am] 
BILUNG  CODE  5001-05-P 


DELAWARE  RIVER  BASIN 
COMMISSION 

Notice  of  Commission  Meeting  and 
Public  Hearing 


Notice  is  hereby  given  that  the 
Delaware  River  Basin  Commission  will 
hold  an  informal  conference  on 
Thursday.  June  15,  2000  and  a  public 
hearing  on  Friday,  June  16,  2000.  The 
hearing  will  be  part  of  the  Commission's 
regular  business  meeting.  Both  the 
conference  session  aiid  business 
meeting  are  open  to  the  public  and  will 
be  held  at  the  River  Run  Restaurant  at 
the  West  Branch  Angler,  150  Faulkner 
Road,  Deposit,  New  York. 

The  conference  among  the 
Commissioners  and  staff  will  begin  at 
1:30  p.m.  on  Thursday  and  will  include 
status  reports  on  the  following  subjects: 
a  proposed  coordinated  drought  plan;  a 
study  of  the  flow  needs  of  the  Delaware 
River  and  major  tributaries; 
development  of  a  TMDL  for  PCBs  in  the 
Delaware  Estuary;  a  proposed  agreement 
with  the  U.S.  Army  Corps  of  Engineers 
for  storage  at  F.E.  Walter  Reservoir;  and 
a  proposal  for  joint  DRBC-Corps  of 
Engineers  projects.  In  addition,  there 
will  be  a  presentation  on  a  proposed 
new  watershed  atlas  web  site  and 
discussion  of  possible  source  water 
protection  activities. 

The  business  meeting  at  10:30  a.m.  on 
Friday  will  include  a  public  hearing  on 
the  projects  suirunarized  below.  In 
addition,  the  Commission  will  address 
the  following:  minutes  of  the  May  2, 
2000  business  meeting;  announcements; 
report  on  hydrologic  conditions  in  the 
basin;  reports  of  the  Executive  Director 
and  Genered  Counsel;  a  resoludon 
providing  for  the  election  of 
Commission  officers  for  the  fiscal  year 
2000-2001;  and  public  dialogue. 

The  subjects  of  the  hearing  will  be  as 
follows: 

1.  Manwalamink  Water  Company    D- 
89-50  CP  RENEWAL.  A  renewal  of  a 
ground  water  withdrawal  project  to 
continue  to  supply  up  to  15  million 
gallons  (mg)/30  days  of  water  to  the 
applicant's  public  water  distribution 
system  from  Wells  Nos.  1,  2,  3,  5  and 

6.  The  project  is  located  in  Smithfield 
Township,  Monroe  County, 
Pennsylvania. 

2.  Town  ofFelton    D-99-26  CP.  A 
ground  water  withdrawal  project  to 


supply  up  to  4.9  mg/30  days  of  water  to 
the  applicant's  distribution  system  from 
new  Well  No.  4,  and  to  increase  the 
existing  withdrawal  limit  from  all  wells 
to  5.7  mg/30  days.  The  project  is  located 
in  the  Town  ofFelton,  Kent  County. 
Delaware. 

3.  Whitehall  Township  Authority    D- 
2000-9  CP.  A  ground  water  withdrawal 
project  to  supply  up  to  33.3  mg/30  days 
of  water  to  the  applicant's  public  water 
distribution  system  from  the  new 
Lehnert  Road  Well,  and  to  increase  the 
existing  withdrawal  limit  from  all  the 
applicant's  wells  to  91.2  mg/30  days. 
The  project  is  located  in  Whitehall 
Township,  Lehigh  County, 
Permsylvania. 

4.  Uwchlan  Township    D-2000-16 
CP.  A  project  to  expand  the  applicants 
Eagleview  sewage  treatment  plant  (STP) 
from  0.15  million  gallons  per  day  (mgd) 
to  0.475  mgd.  The  STP  will  continue  to 
serve  portions  of  Uwchlan  and  Upper 
Uwchlan  Townships  with  tertiary 
treatment  prior  to  discharge  to  Shamona 
Creek,  a  tributary  of  East  Branch 
Brandywine  Creek.  The  STP  is  located 
less  than  one  mile  south  of  the 
intersection  of  U.S.  Route  76  and  PA 
Route  100  in  Uwchlan  Township, 
Chester  Countv,  Permsylvania. 

5.  Westtown  Township    D-2000-21 
CP.  A  project  to  expand  the  applicant's 
existing  0.29  mgd  Chester  Creek  STP  to 
0.495  mgd.  The  STP  is  located  just 
southwest  of  Westtown  Road  in 
Westtown  Township,  Chester  Comity, 
Pennsylvania  and  will  continue  to 
provide  secondary  treatment  to 
Westtown  Township.  Treated  effluent 
will  continue  to  discharge  to  East 
Branch  Chester  Creek. 

6.  Sunny  Dell  Foods,  Inc.    D-2000-23. 
A  project  to  construct  a  new  0.05  mgd 
industrial  wastewater  treatment  plant  to 
provide  tertiary  level  treatment  for  the 
applicant's  mushroom  cannery  facility. 
The  facility  straddles  the  border 
between  the  Borough  of  Kennett  Square 
and  Kennett  Township  immediately 
south  of  Baltimore  Pike  in  Kennett 
Township,  Chester  County, 
Pennsylvania.  Treated  effluent  will  be 
discharged  to  West  Branch  Red  Clay 
Creek  in  Water  Quality  Zone  C5.  After 
screening  and  disinfection,  0.09  mgd  of 
cooling  water  will  be  discharged  to  West 
Branch  Red  Clay  Creek  via  a  separate 
outfall. 

Documents  relating  to  these  items 
may  be  examined  at  the  Commission's 
offices.  Preliminary  dockets  are 
available  in  single  copies  upon  request. 
Please  contact  Thomas  L.  Brand  at  (609) 
883-9500  ext.  221  concerning  docket- 
related  questions.  Persons  wishing  to 
testify  at  this  hearing  are  requested  to 
register  with  the  Commission  Secretary 


at  (609)  883-9500  ext.  203  prior  to  the 
hearing. 

Individuals  planning  to  attend  the 
hearing  who  need  an  accommodation  as 
provided  for  in  the  Americans  With 
Disabilities  Act  should  contact  the 
Commission  Secretary'  directly  at  (609) 
883-9500  ext.  203  or  through  the  New 
Jersey  Relay  Service  at  1-800-852-7899 
(TTV')  to  discuss  how  the  Commission 
may  accommodate  your  needs. 

Dated:  May  30,  2000. 
Pamela  M.  Busli. 

Commission  SpcTPtary: 

(FR  Dor.  00-14288  Filed  6-6-00:  8:45  am] 

BILUNG  CODE  6360-01 -P 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

AGENCY:  Department  of  Education. 
SUMMARY:  Tne  Leader,  Information 
Management  Group,  Office  of  the  Chief 
Information  Officer,  invites  comments 
on  the  proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  August  7. 
2000. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunitA,'  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law.  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Information  Management  Group.  Office 
of  the  Chief  Information  Officer, 
publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e,g.  new.  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information:  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment. 

The  Department  of  Education  is 
especially  interested  in  public  comment 
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addressing  the  following  issues:  (1)  Is 
this  collection  necessary  to  the  proper 
functions  of  the  Department;  (2)  will 
this  information  be  processed  and  used 
in  a  timely  manner:  (:i)  is  the  estimate 
of  burden  accurate:  (4)  how  might  the 
Department  enhance  the  ciuality,  utility, 
and  clarity  of  the  information  to  he 
i:ollec:ted:  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  (m  the  respondents,  including 
through  the  use  of  information 
technology. 

Ddtfd    lunc  1    20(10 
William  Burrow. 

Ij'iidtT^  Information  Mananement  Cirou/i. 

( >lli(  !■  Ill  the  C.hiff  Intnnuntinn  Offii  ff 

Office  of  Elementary  and  Secondary 
Education 

Tvpe  of  Review:  New. 

Title-  Anmi,i\  Performance  Report  for 
the  Smaller  Learning  (iommunities 
(SLC)  Grant  Program 

Frequency  Annually 

Affected  Public  State.  Local,  or  Tribal 
Govt,  .SKAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden:  Responses:  IHl;  Burden  Hours: 
1.2HH. 

/■^h.sfnicf.  This  Aiuiual  Performance 
Report  will  allow  the  Department  of 
Education  to  collect  data  required  by  the 
(loyernment  Performance  and  Results 
Ac:t  (GPRA)  and  by  House 
Appropriations  language  that 
established  the  .Smaller  Learning 
Communities  grant  program  |H.R.  :<424, 
106th  Congress  (Appropriations  2()()())|. 
The  Department  will  u.se  the 
information  for  GPRA  report  and  the 
national  evaluation  of  the  SL(^  program 

Requests  for  copies  of  the  proposed 
information  collection  n^quest  may  he 
accessed  from  f}ttp://edicsweb.ed  gov.  or 
should  be  addressed  to  Vivian  Reese, 
Department  of  Education.  400  Maryland 
Avenue.  SVV.  Room  5()24.  Regional 
Office  Building  .1.  Washington.  DC. 
20202-4ti51.  Re(iuests  iiiav  also  be 
eler:tronic:ally  mailed  to  the  internet 
address  OCIO  IMG  lssuos@ed.gov  or 
faxed  to  202-708-934(1.  Please  specify 
tht!  complete  title  of  the  information 
collection  when  making  your  request. 

Comments  regarding  burden  .md/or 
the  colhu'tion  activity  re<juirenients 
should  be  direc:ted  to  Kathy  Axt  at  (70:)) 
42t>-9ti92  or  via  her  internet  address 
Kathv  Axt@ed.gov   Individuals  who  use 
a  telecommunications  device  for  the 
(leaf  (TDD)  may  call  the  Ffuleral 
Information  Relay  Service  (FIRS)  at  1- 

ho()-877-h;);<m 

|I-'R  U.ic     (10-142  !'l  1  ili'il  (■   <.-(l().  8  4')  dllll 
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DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

AGENCY:  Department  of  Education. 

SUMMARY:  The  Leader.  Information 
Management  Group.  Office  of  the  Chief 
Information  Officer,  invites  comments 
on  the  prfiposed  information  collection 
recjuests  as  required  by  the  Paperwork 
Reduction  Act  of  199.5. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  August  7. 
2000. 

SUPPLEMENTARY  INFORMATION:  Section 
ASOb  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  tht!  extent  that  public 
participation  in  tht^  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Information  Management  Group,  Office 
of  the  (;hief  Information  Offic;er, 
publishes  that  notice  containing 
proposed  information  collection 
rtHjuests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
(extension,  (existing  or  reinstatement:  (2) 
Title;  (3)  Summary  of  the  collection:  (4) 
Description  of  the  need  for.  and 
proposed  use  of.  the  information;  (5) 
R('sp(mdents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
R(!cordktH>ping  burden.  OMB  invites 
j)ublic  comm(Mit. 

The  Department  of  Education  is 
(^specially  interested  in  public  comment 
addressing  the  following  issues:  (1)  Is 
this  collection  necessary  to  the  proper 
functions  of  the  Department;  (2)  will 
this  information  be  processed  and  used 
in  a  timelv  manner:  (3)  is  the  estimate 
of  hunif^n  accurate:  (4)  how  might  the 
Department  enhanct;  the  quality,  utility. 
<ind  clarity  of  the  information  to  be 
( ollected:  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
cnilection  on  the  responcients,  including 
through  the  use  of  information 
technology 


Dated   lunc  1.  2000. 

William  Burrow, 

LfdiJiT.  Intormation  \fiiniii<fnifnlCnjup. 
( >ttii  I'  of  thf  Cbift  Information  Officer. 

Office  of  the  Undersecretary 

Type  of  Review:  New. 

Title:  Comprehensive  School  Reform 
Demonstration  Field  Focused  Studies. 

Frequencv:  Semi-Annuallv. 

Affected  Public:  State,  Local,  or  Tribal 
Gov't.  SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden:  Responses:  198.  Burden  Hours: 
324. 

Abstract:  This  study  is  being 
conducted  as  part  of  the  national 
evaluation  of  the  Comprehensive  School 
Reform  Demonstration  Program.  The 
study  will  examine  the  link  among  three 
components — school  reform  processes, 
instruction  and  other  educational 
activities,  and  student  achievement. 

Requests  for  copies  of  the  proposed 
information  collection  request  mav  be 
accessed  from  http://edicsweb.ed.gov.  or 
should  be  addressed  to  Vivian  Reese, 
Department  of  Education.  400  Maryland 
Avenue.  SVV..  Room  5624.  Regional 
Office  Building  3.  Washington,  DC 
20202-4651.  Requests  may  also  be 
electronically  mailed  to  the  internet 
address  OClb_IMG_I.ssues@ed.gov  or 
faxed  to  202-708-9346.  Please  specify 
the  complete  title  of  the  information 
collection  when  making  your  request. 
Comments  regarding  burden  and/or  the 
collection  activity  requirements  should 
be  directed  to  lacqueline  Montague  at 
(202)  708-5359  or  via  her  internet 
address  Iackie_Montague@ed.gov. 
Individuals  who  use  a 
tel(K:ommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Informaticjn 
Relay  Ser\-ice  (FIRS)  at  1-800-877- 
8339.1 

|KR  Dm    n(>-14240  Filed  fi-fi-OO:  H:4.S  am| 
BILUNG  CODE  4000-01 -U 


DEPARTMENT  OF  EDUCATION 

[CFDA  Nos.  84.184H.  84.184K.  84.184M, 
84.184N] 

Office  of  Elementary  and  Secondary 
Education — Safe  and  Drug-Free 
Schools  and  Communities — National 
Programs 

AGENCY:  Department  of  Education. 
ACTION:  Notice  reopening  the 
application  deadline  date  for  Safe  and 
Drug-Free  Schools  and  Communities 
Act — National  Programs  grant 
competitions. 

SUMMARY:  On  April  6.  2000,  the 
Department  published  a  combined 
notice  inviting  applications  for  new 
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awards  for  Safe  and  Drug-Free  Schools 
and  Communities  National  Programs 
direct  grant  competitions  (65  FR  18188). 
The  Secretary  reopens  the  deadline  date 
for  the  submission  of  applications  for 
four  of  the  Safe  and  Drug-Free  Schools 
and  Communities — National  Programs 
grant  competitions  from  May  12,  2000. 
(May  22.  2000,  for  CFDA  #84.184M)  for 
applicants  that  can  show  a  shipping 
label,  invoice,  or  receipt  for  overnight 
delivery  contracted  to  arrive  by  May  12, 
2000  (May  22.  2000,  for  CFDA 
#84.184M).  This  action  is  taken  due  to 
imexpected  or  unavoidable  delays  in 
receipt  of  applications  sent  via  certain 
overnight  delivery  services. 
Competitions  affected  by  this  change  of 
application  deadline  date  are  CFDA 
#84.184H,  Grant  Competition  to  Prevent 
High-Risk  Drinking  and  Violent 
Behavior  Among  College  Students; 
CFDA  #84.184K,  Middle  School  Drug 
Prevention  and  School  Safety  Program 
Coordinators  Grant  Competition;  CFDA 
#84.184M,  Effective  Alternative 
Strategies:  Grant  Competition  to  Reduce 
Student  Suspensions  and  Expulsions 
and  Ensure  Educational  Progress  of 
Students  who  are  Suspended  or 
Expelled;  and  CFDA  #84.184N.  Alcohol 
and  Other  Drug  Prevention  Models  on 
College  Campuses  Grant  Competition. 

DATES:  For  the  competitions  listed  in 
this  notice,  the  application  deadline 
date  is  reopened  to  Jime  7,  2000,  for 
applicants  able  to  show  a  shipping 
label,  invoice,  or  receipt  for  overnight 
delivery  contracted  to  arrive  by  May  12, 
2000  (May  22,  2000,  for  CFDA 
#84.184M).  The  deadline  for 
intergovernmental  review  is  extended  to 
June  26,  2000  for  these  competitions. 

FOR  FURTHER  INFORMATION  CONTACT:  Safe 
and  Drug-Free  Schools  Program,  U.S. 
Department  of  Education,  400  Maryland 
Avenue,  SW,  Washington,  DC  20202- 
6123.  Telephone:  (202)  260-3954. 
Individuals  who  use  a 
telecommunication  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  (800)  877-8339. 

Authority:  20  U.S.C.  7131. 
Dateii:  June  2.  2000. 
Michael  Cohen,  ~ 

Assistant  Secretary  for  Elementary  and 

Secondary  Education. 

[FR  Doc.  00-14278  Filed  6-6-00;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Denver  Regional  Office;  Solicitation  for 
Financial  Assistance  Applications; 
Weatherization  Training  and  Program 
Enhancement 

AGENCY:  U.S.  Department  of  Energy. 
ACTION:  Solicitation  for  financial 
assistance  applications,  solicitation 
number  DE-PS48-00R810686. 

SUMMARY:  The  U.S.  Department  of 
Energy  (DOE),  pursuant  to  the  DOE 
Financial  Assistance  Rules.  10  CFR 
600.8,  is  announcing  its  intention  to 
solicit  applications  for  a  state  sponsor 
for  Weatherization  Training  and 
Program  Enhancement  activities  to  be 
conducted  for  the  Weatherization 
Assistance  Program  (WAP)  in  the 
Denver  Region.  The  financial  assistance 
award  issued  under  this  Solicitation 
will  be  a  cooperative  agreement. 
DATES:  The  solicitation  will  be  issued  on 
or  about  May  31,  2000. 
ADDRESSES:  Copies  of  the  Solicitation, 
once  issued,  can  be  obtained  from  the 
Golden  Field  Office  Home  page  at  http:/ 
/www. eren.doe.gov/golden/ 
solicitations.html.  DOE  does  not  intend 
to  issue  wrritten  copies  of  the 
solicitation. 

SUPPLEMENTARY  INFORMATION:  DOE  is 
soliciting  Applications  for  a  state 
sponsor  for  Weatherization  Training  and 
Program  Enhancement  activities  to  be 
conducted  for  the  Weatherization 
Assistance  Program  (WAP)  in  the 
Denver  Region.  Eligibility  is  restricted  to 
the  twelve  states  within  DOE's  Denver 
Region.  The  selected  applicant 
(hereinafter  called  recipient)  will 
receive  financial  assistcince  to 
administer  training  and  other  activities 
that  assist  with  the  enhancement  and 
advancement  of  the  WAP  under  a 
cooperative  agreement  with  the  DOE.  It 
is  anticipated  that  one  award  will  result 
firom  this  solicitation.  Under  the 
cooperative  agreement,  the  recipient 
will  have  primary  responsibility  for 
providing  training  and  technical 
development  activities  that  are  intended 
to  improve  the  depth,  knowledge  and 
the  caliber  of  techiiical  skills  of  grantees 
and  subgrantees  administering  the  DOE 
WAP  in  the  Denver  Region.  It  is 
expected  that  the  recipient  will 
coordinate  and  work  in  conjunction 
with  Weatherization  organizations 
within  the  region  that  specialize  in  die 
delivery  of  training  and  enhancement- 
type  activities,  such  as  the 
Weatherization  Manager's  Association 
(WMA),  and  other  technical  skills 
training  organizations. 

The  recipient  will  conduct 
solicitations  for  WAP  projects  in  the 


region,  coordinate  the  selection  process 
for  subgrants.  and  oversee  the 
management  and  monitoring  of  training 
and  enhancement  projects.  The 
recipient  will  also  ensure  that 
information  about  the  projects,  through 
reports  and  minutes  of  informational 
meetings,  are  developed  and 
distributed.  It  is  estimated  that  Si  00.000 
will  be  made  available  for  the  initial 
award  in  Fiscal  Year  2000.  and  DOE 
anticipates  that  up  to  S750.000  may  be 
made  available  over  the  five-year  project 
period,  depending  upon  availability  of 
funding. 

FOR  FURTHER  INFORMATION,  CONTACT: 

Dennis  D.  Maez.  Contract  Specialist,  at 
(303)  275-4825.  or  send  an  e-mail  to 
dennis_maez@nrel.gov. 

Issued  in  Golden.  Colorado,  on  May  26. 
2000. 

Jerry  L.  Ziminer, 
Procurement  Director.  GO 
[FR  Doc.  00-14323  Filed  6-6-00;  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Advisory  Board,  Los  Alamos 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  This  notice  announces  a 
meeting  of  the  Environmental 
Management  Site-Specific  Advisorv 
Board  (EM  SSAB),  Los  Alamos.  The 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463,  86  Stat.  770)  requires  that 
public  notice  of  these  meetings  be 
announced  in  the  Federal  Register. 
DATES:  Wednesday,  June  28.  2000;  6 
p.m.-9  p.m. 

ADDRESSES:  HoUday  Inn,  1005  Paseo  de 
Pueblo  Smr,  Taos,  New  Mexico. 
FOR  FURTHER  INFORMATION  CONTACT:  Ann 
DuBois,  Northern  New  Mexico  Citizens' 
Advisory  Board,  1640  Old  Pecos  Trail, 
Suite  H,  Santa  Fe,  NM  87505.  Phone: 
505-989-1662;  Fax:  505-989-1752:  E- 
mail:  adubois@doeal.gov:  or  Internet 
http:www.nnmcab.org. 

SUPPLEMENTARY  INFORMATION:  Purpose  of 
the  Board:  The  purpose  of  the  Board  is 
to  make  recommendations  to  DOE  and 
its  regulators  in  the  areas  of 
environmental  restoration,  waste 
management,  and  related  activities. 

Tentative  Agenda: 

Opening  Activities — 6  p.m.-6:30  p.m. 
Public  Comment — 6:30  p.m.-7  p.m. 
Committee  Reports: 

Environmental  Restoration. 

Monitoring  and  Surveillance. 

Waste  Management. 
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Commiinitv  OutrtMih. 
Budgot. 

Other  Board  busine.ss  will  be 
conducted  as  neces.sary. 

Public  Purticipatinn:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  (Aimmittee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Ann  DuBois  at  the  address  or 
telephone  number  listed  above. 
Requests  must  be  received  5  days  prior 
to  the  meeting  and  reasonable  provision 
will  be  made  to  include  the  presentation 
in  the  agenda.  The  Deputy  Designated 
Federal  Officer  is  empowered  to 
conduct  the  meeting  in  a  fashion  that 
will  facilitate  the  orderly  conduct  of 
business.  Each  individual  wishing  to 
make  public  comment  will  be  provided 
a  maximum  of  5  minutes  to  present 
their  comments  at  the  beginning  of  the 
meeting. 

Minutps:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room.  1E-19(),  Forrestal 
Building,  1000  Independence  Avenue. 
SVV  .  Washington.  DC!  20585  between  9 
a.m.  and  4  p.m..  Monday-Friday,  except 
Federal  holidays.  Minutes  will  also  be 
available  at  the  Public  Reading  Room 
located  at  the  Board's  office  at  528  35th 
Street.  Los  Alamos,  NM  87544.  Hours  of 
operation  for  the  Public  Reading  Room 
are  9:00  a.m.  and  4:00  p.m.  on  Monday 
through  Friday.  Minutes  will  also  be 
made  available  by  writing  or  calling 
Ann  DuBois  at  the  Board's  office 
address  or  telephone  number  listed 
above. 

Issued  .It  W.ishmHtiin,  DC  (in  Iuiih  1.  2000 
Rachel  M.  Samuel. 

[)fput\,  Advisory  Comrnitlff  Mdinnirinnii 

( )ffu  rr 

IKK  Doc    1)0-14124  Filed  (Mi-OO;  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Advisory  Board,  Sandia 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 


SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisor\'  (Committee  Act 
{Pub.  I,.  92-46;J,  m  Stat.  770)  notice  is 
hereby  given  of  the  following  Advisory 
Committee  mt-eting:  Environmental 
Management  .Site-Specific  Advisory 
Board  (EM-SSAB).  Kirtland  Area  Office 
(Sandia). 

DATES:  Wednesday.  )une  21.  2000:  6:00 
p. m  -4:00  p.m.  (M.ST). 


ADDRESSES:  North  Valley  Senior 
Citizens'  Center.  3825  4th  Street.  NW.. 
Albuquerque,  NM  87107. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mike  Zamorski,  Acting  Manager. 
Department  of  Energy  Kirtland  Area 
Office.  P.O.  Box  5400,  M.S-0184, 
Albuquerque.  NM  87185  (505)  845- 
4094 

SUPPLEMENTARY  INFORMATION:  Purpose  of 
thr  Board:  The  purpose  of  the  Board  is 
to  make  recommendations  to  DOE  and 
its  regulators  in  the  areas  of 
environmental  restoration,  waste 
management,  and  related  activities. 

Tentative  Agenda: 

6:00  p.m. — Check-In/Agenda 
Approval/Minutes. 

6:15  p.m. — Meeting  Manager  Update. 

6:30  p.m. — Public  Comment  (General 
Topics). 

6:40  p.m. — C^lass  III  Permit 
modification  (C3PM)  Report. 

7:25  p.m — Break. 

7:40  p.m — Public  Comment  on  C3PM 
Issue 

7:50  p.m.  Citizens'  Advisory  Board 
C^onsensus. 

8:10  p.m. — Transition  Plan. 

8:30  p.m. — Environmental 
Management  Science  Program  (EMSP). 

8:40  p.m. — New/Other  Business. 

8:50  p.m. — Adjourn. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Mike  Zamorski  s  office  at  the 
address  or  telephone  number  listed 
above.  Requests  must  be  received  5  days 
prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 
presentation  in  the  agenda.  The  Deputy 
Designated  Federal  Officer  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comment  will 
be  provided  a  ma.ximum  of  5  minutes  to 
present  their  comments.  This  notice  is 
fxMng  published  less  than  15  days  in 
advance  of  the  meeting  due  to 
programmatic  issues  that  needed  to  be 
resolved. 

Stinutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room.  lE-190,  Forrestal 
Building.  1000  Independence  Avenue. 
SVV.  Washington,  DC  20585  between 
9:00  a.m.  and  4  p.m..  Monday-Friday, 
except  Federal  holidays.  Minutes  will 
also  be  available  by  writing  to  Mike 
Zamorski.  Manager,  Department  of 
Energy  Kirtland  Area  Office.  P.O.  Box 


5400,  MS-0184,  Albuquerque.  NM 
87185.  or  by  calling  (505)  845^094. 

Issued  at  Wa.shington.  LK^  on  lune  2,  2000. 
Rachel  Samuel. 

Df'putv  Advison'  (kimmittvf  Management 

Offirrr 

|FK  Do( .  0O-14:)2.T  Filed  fi-fi-OO:  8:4.t  am] 
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DEPARTMENT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Advisory  Board,  Pantex  Plant 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  This  notice  announces  a 
meeting  of  the  Environmental 
Management  .Site-Specific  Advisory- 
Board  (EM  SSAB),  Pantex  Plant, 
Amarillo.  Texas.  The  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463.  86  Stat. 
770)  requires  that  public  notice  of  these 
meetings  be  announced  in  the  Federal 
Register. 

DATE  AND  TIME:  Tuesday,  June  27.  2000; 
1:00  p.m. -5:00  p.m. 
ADDRESSES:  Carson  County  Square 
House  Museum,  Hwy  207  &  5th  Street. 
Panhandle.  Texas. 

FOR  FURTHER  INFORMATION  CONTACT:  Jerry 
S.  Johnson.  Assistant  Area  Manager, 
Department  of  Energy.  Amarillo  Area 
Office.  P.O.  Box  30030.  Amarillo,  TX 
79120(806)477-3125. 
SUPPLEMENTARY  INFORMATION:  Purpose  of 
the  Board:  The  purpose  of  the  Board  is 
to  advise  the  Department  of  Energy  and 
its  regulators  in  the  areas  of 
environmental  restoration,  waste 
management,  and  related  activities. 

Tentative  Agenda: 

1:00 — Agenda  Review/Approval  of 

Minutes. 
1:15 — Co-Chair  Comments. 
1:30 — Task  Force/Subcommittee 

Reports. 
2:00— Ex-Officio  Reports. 
2:30 — Updates — Concurrence  Reports — 

DOE. 
3:00— Lunch. 

3:15 — Presentation  (To  Be  Decided). 
4:15 — Public  Comments. 
4:30 — Closing  Comments. 
5:00 — Adjourn. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Jerry  Johnson's  office  at  the 
address  or  telephone  number  listed 
above.  Requests  must  be  received  5  days 
prior  to  the  meeting  and  ever>' 


reasonable  provision  will  be  made  to 
accommodate  the  request  in  the  agenda. 
The  Deputy  Designated  Federal  Official 
is  empowered  to  conduct  the  meeting  in 
a  fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comment  will 
be  provided  a  maximum  of  5  minutes  to 
present  their  comments. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Pantex  Public  Reading 
Rooms  located  at  the  Amarillo  College 
Lynn  Library  and  Learning  Center,  2201 
South  Washington,  Amarillo,  TX  phone 
(806)  371-5400.  Hours  of  operation  are 
from  7:45  am  to  10:00  p.m.  Monday 
through  Thursday;  7:45  am  to  5:00  p.m. 
on  Friday:  8:30  am  to  12:00  noon  on 
Saturday;  and  2:00  p.m.  to  6:00  p.m.  on 
Sunday,  except  for  Federal  holidays. 
Additionally,  there  is  a  Public  Reading 
Room  located  at  the  Carson  County 
Public  Library.  401  Main  Street. 
Panhandle.  TX  phone  (806)  537-3742. 
Hours  of  operation  are  from  9:00  am  to 
7:00  pm  on  Monday;  9:00  am  to  5:00 
p.m.  Tuesday  through  Friday;  and 
closed  Saturday  and  Sunday  as  well  as 
Federal  Holidays.  Minutes  will  also  be 
available  by  writing  or  calling  Jerry  S. 
Johnson  at  the  address  or  telephone 
number  listed  above. 

Issued  at  Washington.  DC  on  May  31.  2000. 
Rachel  M.  Samuel, 

Deputy  Advisorv  Committee  Management 

Officer 
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BILLING  CODE  6450-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOO-237-001] 

Columbia  Gas  Transmission 
Corporation;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

lune  :.  2000. 

Take  notice  that  on  May  26.  2000. 
Columbia  Gas  Transmission  Corporation 
(Columbia)  tendered  for  filing  as  pait  of 
its  FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1.  the  following  revised 
tariff  sheets  with  a  proposed  effective 
date  of  May  1.  2000: 

Substitute  Fifth  Revised  Sheet  No.  280 
Substitute  Seventh  Revi.-.ed  Sheet  No.  281 
Sub.-5titute  Fourth  Revi.sed  Sheet  No.  283 

Columbia  states  that  on  March  31. 
2000.  it  filed  tariff  sheets  in  Docket  No. 
RPOO-237  to  revise  its  tariff  to  comply 
with  the  Commission's  changes  in  its 
Order  No.  637  to  the  right-of-first-refusal 
(ROFR)  afforded  certain  firm  shippers  in 


18  CFR  284.221(d)(2)(iiJ.  In  Order  No. 
637,  the  Commission  revised  the  ROFR 
to  limit  its  applicability.  Columbia 
revised  General  Terms  and  Conditions 
(GTC)  Section  4.  which  contains  the 
procedures  for  the  awarding  the  existing 
firm  capacity  and  the  exercise  of  the 
ROFR  of  Columbia,  to  reflect  these 
changes.  On  April  26,  2000,  the 
Commission  accepted  the  filed  tariff 
sheets  to  be  effective  May  1 ,  2000, 
subject  to  Columbia  making  certain 
revisions  within  30  days.  The  instant 
filing  is  being  made  to  comply  with  the 
April  26  Order. 

Columbia  states  that  copies  of  its 
filing  and  have  been  mailed  to  all  firm 
customers,  interruptible  customers,  and 
affected  state  commissions. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE..  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commissions  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims. htm  (call  202-208-2222  for 
assistance). 

David  P.  Boergers. 

Serretan,-. 

[FR  Doc.  00-14234  Filed  6-6-00:  8:45  am] 

BILLING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOO-21-005] 

Dominion  Transmission,  inc.;  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

June  1.  2000. 

Take  notice  that  on  May  26.  2000, 
Dominion  Transmission,  Inc. 
(Dominion),  formerly  CNG 
Transmission  Corporation,  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1.  tariff 
sheets  with  a  proposed  listed  on 
Appendix  A  to  the  filing,  with  an 
effective  date  of  July  1,  2000. 

Dominion  states  that  tiie  purpose  of 
this  filing  is  to  implement  two  new  rate 
schedules.  Rate  Schedules  Delivery 
Point  Operator  (DPO)  and  City  Gate 


Swing  Customer  (CSC).  Rate  Schedule 
DPO  is  designed  primarily  to  allow 
operators  of  citygate  interconnections 
with  Dominion  to  offer  no-notice  ser\'ice 
to  marketers  ser\ung  retail  markets 
behind  the  citygate.  Rate  Schedule  CSC, 
a  companion  service  to  Rate  Schedule 
DPO.  is  designed  for  marketers  behind 
the  citygate  where,  under  certain  terms 
and  conditions,  such  marketers  can 
receive  no-notice  service  from 
Dominion. 

The  Commission  in  its  March  31. 
2000  Order  accepted  Dominion's 
proposed  Rate  Schedule  DPO  and  CSC 
with  the  exception  of  the  Dominion's 
proposed  hourly  flow  restrictions  and 
certain  penalty  proposals.  In  that  Order. 
the  Commission  ordered  Dominion  to 
refile  revised  tariff  sheets  consistent 
with  the  Commission's  March  31.  2000 
order. 

Dominion  states  that  the  revised  tariff 
sheets  fully  comply  with  the  Order's 
requirements  to  remove  the  proposed 
hourly  flow  restrictions  from  Rate 
Schedules  FT,  IT  and  MCS  and  the 
other  changes  required  by  the 
Commission  in  the  Order.  Dominion 
also  states  that  it  has  incorporated 
minor  corrections  and  clarified  tariff 
language  in  order  to  satisfy  customers 
that  have  filed  for  rehearing  of  the 
March  31.  2000.  order  or  otherwise 
commented  on  Dominion's  April  17. 
2000,  compliance  filing,  including  tariff 
changes  that  would  give  Dominion 
additional  responsibility  to  enforce 
contract  overrun  provisions  with  its 
CSC  customers.  To  that  end.  Dominion 
has  requested  a  limited  waiver  of 
Section  154.203(b)  of  the  Commission's 
regulations,  18  CFR  154.203(b). 

Dominion  indicated  that  it  plans  to 
file  its  motion  to  move  these  tariff  sheets 
into  effect  on  or  before  June  30.  2000. 
provided  that  these  tariff  sheets  are 
accepted  for  filing  by  the  Commission 
and  are  allowed  to  become  effective  as 
proposed. 

Dominion  states  that  copies  of  its 
filing  have  been  served  upon 
Dominion's  customers  and  interested 
state  commissions. 

.\ny  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory'  Commission. 
888  First  Street.  N.E..  Washington.  DC. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protest  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
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inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims. htm  (call  202-208-2222  for 
assistance). 

David  P.  Boer;(era, 

Secretary 

[FR  Doc.  00-14233  Filed  6-6-00:  8:45  ami 

MUMQ  cow  tTIT-OI-M 


DEPARTMEMT  OF  ENERGY 

Fvdaral  Energy  Regulatory 
Commission 

[Doclwt  Ho.  CPOO-1 29-000;  Oodwt  No. 
CPOO-1 32-000] 

Horizon  PlpsUns  Company,  L.L.C.  and 
Natural  Qas  PIpslins  Company  of 
Amorica;  Notice  of  Intsnt  To  Prapars 
an  Environmantal  Aaisssmant  for  ttts 
Proposed  Horizon  Project  and  Request 
for  Comments  on  Environmental 
Issuss 

lune  1,  2000, 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission)  will  prepare  an 
environmental  assessment  (EA)  that  will 
discuss  the  environmental  impacts  of 
the  Horizon  Project  involving 
construction  and  operation  of  facilities 
by  Horizon  Pipeline  Company,  L.L.C;. 
(Horizon)  and  Natural  Gas  Pipeline 
Company  of  America  (Natural)  in  Cook, 
DuPago,  Kane.  McHenry.  and  Will 
counties.  Illinois.'  These  facilities 
would  consist  of  approximately  71 
miles  of  various  diameter  pipeline,  a 
new  compressor  station,  modification  to 
an  existing  compressor  station,  meter 
stations,  taps,  and  values.  This  EA  will 
be  used  by  the  Commission  in  its 
decision-making  process  to  determine 
whether  the  project  is  in  the  public 
convenience  and  necessity. 

If  you  are  a  landowner  receiving  this 
notice,  you  may  be  contacted  by  a 
pipeline  company  representative  about 
the  acquisition  of  an  easement  to 
construct,  operate,  and  maintain  the 
proposed  facilities.  The  pipeline 
company  would  seek  to  negotiate  a 
mutually  a<:ceptable  agreement. 
However,  if  the  project  is  approved  by 
the  Commission,  that  apprt)val  conveys 
with  it  the  right  of  timinent  domain. 
Therefore,  if  ea.sement  negotiations  fail 
to  produce  an  agreement,  the  pipeline 
company  could  initiate  condemnation 
proceedings  in  accordance  with  state 
law. 


'  Hunzuii  iiiid  Natural's  applicalidii  wiTf  filnl 
with  thi!  (;(>iiiniis.si<)n  uiidor  Sin  lion  7  ni  llir  N.ilur 
Ciis  A(  I  rtiiil  I'iirl  I'i7  ot  Ihi' Oiiminis.sion's 
rHxul.iiKiiis. 


A  fact  sheet  prepared  by  the  FERC 
entitled  "An  Interstate  Natural  Gas 
Facility  On  My  Land?  What  Do  I  Need 
To  Know?"  was  attached  to  the  project 
notice  the  applicants  provided  to 
landowners.  This  fact  sheet  addresses  a 
number  of  typically  asked  questions, 
including  the  use  of  eminent  domain 
and  how  to  participate  in  the 
Commission's  proceedings.  It  is 
available  for  viewing  on  the  FERC 
Internet  website  (www.ferc.fed.us). 

Summary  of  the  Proposed  Profect 

(Docket  No.  CPOO-1 29-000] 

Horizon  does  not  ciurently  own  any 
pipeline  facilities  and  is  not  engaged  in 
any  natural  gas  transportation 
operations.  Upon  approval  of  the  subject 
applications.  Horizon  would  become  a 
new  interstate  pipeline  company  subject 
to  Commission  jiuisdiction  under  the 
Natiual  Gas  Act.  Horizon  proposes  to 
provide  380  thousand  dekatherms  per 
day  (Mdth/d)  of  gas  transportation 
service  to  customers  in  northern  Illinois. 
The  Horizon  Project  would  consist  of  71 
miles  of  pipeline  from  near  Joliet. 
Illinois  to  near  McHenry.  Illinois. 
Approximately  29  miles  would  be  new 
construction  with  the  remaining  42 
miles  consisting  of  leased  capacity  along 
an  existing  Natural  pipeline. 
Specifically.  Horizon  proposes  to 
acquire,  construct,  and  operate: 

•  29  miles  of  new  36-inch-diameter 
pipeline  in  DuPage,  Cook,  Kane,  and 
McHenry  Counties.  Illinois; 

•  Miscellaneous  meter  stations,  taps, 
and  values  along  the  new  36-inch- 
diameter  pipeline; 

•  380  MDth/d  of  leased  capacity 
along  42  miles  of  existing  Natural 
pipeline  in  Will  and  DuPage  Counties. 
Illinois;  and 

•  8,900  horsepower  new  compressor 
station  adjacent  to  Natural's  Compressor 
Station  113  in  Will  County,  Illinois. 
|lJ()(,k.H  No.  CF0O-l.t2-000| 

Natural  proposes  to  abandon  42  miles 
of  leased  capacity  on  its  existing  system 
to  Horizon.  The  leased  capacity  would 
run  from  Natural's  Gulf  Cost  mainline 
interconnect  with  Alliance  Pipeline  L.P. 
to  an  interconnect  with  the  proposed 
Horizon  pipeline.  The  capacity  lease 
would  require  Natural  to  construct  new 
facilities  and  to  rearrange  existing 
facilities.  Specifically,  Natural  proposes 
to: 

•  Abandon  by  lease  380  MDth/d  of 
capacity  to  Horizon; 

•  Increase  the  total  horsepower  of  its 
existing  (Compressor  Station  113  bv 
3.690  horsepower; 

•  Modif\-  the  Streamwood  Meter 
Station:  and 


•  Construct  taps  at  the  interconnects 
with  the  new  Horizon  pipeline  in 
DuPage  and  McHenry  Counties,  Illinois. 

The  locations  of  all  proposed  facilities 
are  shown  in  appendix  1. 

Land  Requirements  for  Construction 

Construction  of  the  proposed  facilities 
would  require  about  424  acres  of  land. 
Following  construction,  approximately 
139  acres  would  be  maintained  as  new 
pipeline  right-of-way  and  about  7  acres 
would  be  maintained  as  new 
aboveground  facility  sites.  The 
remaining  278  acres  of  land  would  be 
restored  and  allowed  to  prevent  to  the 
former  use. 

The  EA  Process 

The  National  Enviroiunental  Policy 
Act  (NEPA)  requires  that  Commission  to 
take  into  account  the  environmental 
impacts  that  could  result  from  an  action 
whenever  it  considers  the  issuance  of  a 
Certificate  of  Public  Convenience  and 
Necessity.  NEPA  also  requires  us  to 
discover  and  address  concerns  the 
public  may  have  about  proposals.  We 
call  this  "scoping".  The  main  goal  of  the 
scoping  process  is  to  focus  the  analysis 
in  the  EA  on  the  important 
environmental  issues.  By  this  Notice  of 
Intent,  the  Commission  requests  public 
comments  on  the  scope  of  the  issues  it 
will  address  in  the  EA.  All  comments 
received  are  considered  during  the 
preparation  of  the  EA.  State  and  local 
government  representatives  are 
encouraged  to  notify  their  constituents 
of  this  proposed  action  and  encourage 
them  to  comment  on  their  areas  of 
concern. 

The  EA  will  discuss  impacts  that 
could  occur  as  a  result  of  the 
construction  and  operation  of  the 
proposed  project  under  these  general 
headings: 

•  Geology  and  soils; 

•  Water  resources,  fisheries,  and 
wetlands; 

•  Vegetation  and  wildlife; 

•  Endangered  and  threatened  species; 

•  Land  use; 

•  Cultural  Resources; 

•  Air  quality  and  noise;  and 

•  Public  safety. 

We  will  also  evaluate  possible 
alternatives  to  the  proposed  project  or 
portions  of  the  project,  and  make 
recommendations  on  how  to  lessen  or 
avoid  impacts  on  the  various  resource 
areas. 

Our  independent  analysis  of  the 
issues  will  be  in  the  EA.  Depending  on 
the  comments  received  during  the 
scoping  process,  the  EA  may  be 
published  and  mailed  to  Federal,  state, 
and  local  agencies,  public  interest 
groups,  interested  individuals,  affected 


landowners,  newspapers,  libraries,  and 
the  Commission's  official  service 4ist  for 
this  proceeding.  A  comment  period  will 
be  allotted  for  review  if  the  EA  is 
published.  We  will  consider  all 
comments  on  the  EA  before  we  make  or 
our  recommendations  to  the 
Commission. 

To  ensure  your  comments  are 
considered,  please  carefully  follow  the 
instructions  in  the  public  participation 
section  beginning  on  page  4. 

Currently  Identified  Environmental 
Issues 

We  have  already  identified  several 
issues  that  we  think  deserve  attention 
based  on  a  preliminary  review  of  the 
proposed  facilities  and  the 
environmental  information  provided  by 
Horizon.  This  preliminary  list  of  issues 
may  be  changed  based  on  your 
comments  and  our  analysis. 

•  The  project  would  be  cross  10 
perennial  streams,  24  acres  of  wetlands, 
and  22  acres  of  forest. 

•  Federally  listed  endangered  or 
threatened  species,  such  as  the  prairie 
bush  clover  and  the  eastern  prairie 
fringed  orchid,  may  occur  in  the 
proposed  project  area. 

•  The  project  would  cross  public 
lands  and  other  designated  areas,  such 
as  the  Pratts  Wayne  Woods  County 
Forest  Preserve,  the  Stickney  Run 
Conservation  Area,  and  the  Bates  Fen 
Nature  Preserve,  in  DuPage  and 
McHenry  Counties. 

Public  Participation 

You  can  make  a  difference  by 
providing  us  with  your  specific 
comments  or  concerns  about  the  project. 
By  becoming  a  commentor.  your 
concerns  will  be  addressed  in  the  EA 
and  considered  by  the  Commission.  You 
should  focus  on  the  potential 
environmental  effects  of  the  proposal, 
alternatives  to  the  proposal  (including 
alternative  routes,  and  measure  to  avoid 
or  lessen  environmental  impact.  The 
more  specific  your  comments,  the  more 
useful  they  will  be.  Please  carefully 
follow  these  instructions  to  ensure  that 
your  comments  su-e  received  in  time  and 
properly  recorded: 

•  Send  two  copies  of  your  letter  to: 
David  P.  Boergers,  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  St.,  NE,  Room  lA.  Washington,  DC 
20426. 

•  Label  one  copy  of  the  comments  for 
the  attention  of  Gas  1 . 

•  Reference  Docket  Nos.  CP00-12»- 
000  &  CPOO-132-000. 

•  Mail  your  comments  so  that  they 
will  be  received  in  Washington.  DC  on 
or  before  June  30,  2000. 


Becoming  an  Intervenor 

In  addition  to  involvement  in  the  EA 
scoping  process,  you  may  want  to 
become  an  official  party  to  the 
proceeding  known  as  an  "intervenor." 
Intervenors  play  a  more  formal  role  in 
the  process.  Among  other  things, 
intervenors  have  the  right  to  receive 
copies  of  case-related  Commission 
documents  and  filings  by  other 
intervenors.  Likewise,  each  intervenor 
must  provide  14  copies  of  its  filings  to 
the  Secretary  of  the  Commission  and 
must  send  a  copy  of  its  filings  to  all 
other  parties  on  the  Commission's 
service  list  for  this  proceeding.  If  you 
want  to  become  an  intervenor  you  must 
file  a  motion  to  intervene  according  to 
Rule  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR 
385.214)  (see  appendix  2).  Only 
Intervenors  have  the  right  to  seek 
rehearing  of  the  Commission's  decision. 

Affected  landowners  and  parties  with 
environmental  concerns  may  be  granted 
intervenor  status  upon  showing  good 
cause  by  stating  that  they  have  clear  and 
direct  interest  in  this  proceeding  which 
would  not  be  adequately  represented  by 
any  other  parties.  You  do  not  need 
intervenor  status  to  have  your 
environmental  comments  considered. 

Additional  information  about  the 
proposed  project  is  available  from  Mr. 
Paul  McKee  of  the  Commission's  Office 
of  External  Affairs  at  (202)  208-1088  or 
on  the  FERC  website  (wwTv.ferc.fed.us) 
using  the  "RIMS"  link  to  information  in 
this  docket  number.  Click  on  the 
"RIMS"  link,  select  "Dockeft  #"  from  the 
RIMS  Menu,  and  follow  the 
instructions.  For  assistance  with  access 
to  RIMS,  the  RIMS  helpline  can  be 
reached  at  (202) 208-2222. 

Similarly,  the  "CIPS"  link  on  the 
FERC  Internet  website  provides  access 
to  the  texts  of  formal  documents  issued 
by  the  Commission,  such  as  orders, 
notices,  and  rulemakings.  From  the 
FERC  Internet  website,  click  on  the 
"CIPS"  link,  select  "Docket  #"  from  the 
CIPS  menu,  and  follow  the  instructions. 
For  assistance  with  access  to  CIPS,  the 
CIPS  helpline  can  be  reached  at  (202) 
208-2474. 

David  P.  Boergers, 

Secretary. 

(FR  Doc.  00-14229  Filed  6-^-00;  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EGOO-1 49-000] 

IMidwest  Electric  Power,  Inc.;  Notice  of 
Amendment  to  Application  for 
Commission  Determination  of  Exempt 
Wholesale  Generator  Status 

lune  1.2000. 

Take  notice  that  on  May  26.  2000. 
Midwest  Electric  power.  Inc.  (MEP). 
2100  Portland  Road.  P.O.  Box  165. 
Joppa.  IL  62953.  filed  with  the  Federal 
Energy  Regulatory  Commission  on 
amendment  to  its  application  for 
determSnation  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  regulations. 

Any  person  desiring  to  be  heard 
concerning  the  application  for  exempt 
wholesale  generator  status  should  file  a 
motion  to  intervene  or  comments  with 
the  Federal  Energ>'  Regulator\- 
Commission.  888  First  Street.  NE.. 
Washington,  DC  20426.  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214).  The  Commission  will  limit  its 
consideration  of  comments  to  those  that 
concern  the  adequacy  of  accuracy  of  the 
application.  All  such  motions  and 
comments  should  be  filed  on  or  before 
June  21.  2000.  and  must  be  ser\'ed  on 
the  applicant.  Any  person  wishing  to 
become  a  part}'  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  or  on  the 
Internet  at  http://www.ferc.fed.us/ 
online/rims.htm  (please  call  (202)  208- 
2222  for  assistance). 

David  P.  Boergers, 

Secretary. 

IFR  Doc.  00-14226  Filed  6-6-00;  8:45  am] 

BILUNG  CODE  671 7-01 -« 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP99-1 76-020] 

Natural  Gas  Pipeline  Company  of 
America;  Notice  of  Proposed  Change 
in  FERC  Gas  Tariff 

lune  1.  2000. 

Take  notice  that  on  May  26,  2000, 
Natural  Gas  Pipeline  Company  of 
America  (Natural)  tendered  for  filing 
First  Revised  Sheet  No.  26J  to  be  a  part 
of  its  FERC  Gas  Tariff.  Sixth  Revised 
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Vohmif  No.  1,  to  be  f-ffective  Ajiril  2.5, 
2000 

On  .April  2,5,  2000,  Natural  filfd 
Original  shet't  No,  2f)|  at  Docket  No 
RP9^»-17B-01H  to  implemtMit  a 
negotiated  ratt'  formula  tran.saction 
under  Rate  .Schedule  ITS  with  th<! 
Peoples  Ga.s  Light  and  ("oke  (lompanv 
Original  Sheet  No.  26|  vva.>i  accepted  bv 
letter  order  dated  Mav  19,  2000.  to 
become  efffictive  April  25,  2000 

Subsequently  to  Natural's  initial  filing 
on  April  25.  2000.  it  was  discovered  that 
the  executed  negotiated  rate  agreement 
inadvertently  omitted  all  storage  and 
pooling  points  in  Natural's  Iowa  Illinois 
Culf  Receipt  Zone  from  among  the 
qualified  ileliverv  points.  The 
negotiated  rate  agreement  was  amended 
to  remedv  this  omission  Therefore. 
Natural  is  now  submitting  First  Revised 
Sheet  No.  261  reflecting  the  revised 
footnote  six  (t>)  to  supersede  Original 
Sheet  No.  26|  previously  submitted  on 
April  25.  2000. 

Natural  recjuests  waiver  of  the 
Commission's  Regulations,  including 
the  30-dav  notice  requirement  of 
Sec:tion  154.207,  to  tht;  extent  necessary 
to  permit  First  Revi.sed  Sheet  No,  261  to 
become  effective  April  25,  2000,  which 
coincides  with  the  efftutive  date  of  the 
amtuidment  to  the  underlving 
negt)tiated  rate  agreement. 

Natural  states  that  copies  of  the  filing 
are  being  mailed  to  Natural's  customers, 
interested  state  commissions  and  all 
parties  set  out  on  the  (iommission's 
official  service  list  in  Docket  No.  RP99- 
176 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Knergv  Regulatory  Commission, 
HHH  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
3H5.215  or  .185  211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154  210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  bv  the  Commissicm  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proc:eedings. 
Anv  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www  fere. fed. us/online/ 
rims. htm  (call  202-20H-2222  for 
assistance). 

David  P.  Bner^ers. 

Sf(  ri'ttm 

|FR  Ihn    ()()-U2  il  Hil.'il  h-6-l)():  H:4.t  Hm| 

BILLING  CODE  8717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No,  ER0O~21 76-000] 

New  Hampshire  Electric  Cooperative, 
Inc.;  Notice  of  Filing 

lum-  I.  2()()() 

Take  notice  that  on  May  2.  2000,  New- 
Hampshire  Electric  Cooperative,  inc. 
(NHEC),  tendered  for  filing  a  request  for 
withdrawal  of  its  petition  for  acceptance 
of  changes  to  NHECs  FERC  Rate 
Schedule  No.  2  filed  with  the 
Commission  on  April  1 1 ,  2000  in  the 
above- referenced  docket. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street.  NE.,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385  214).  All  such  motions  and  protests 
should  be  filed  on  or  before  |une  9, 
2000.  Protests  will  be  considered  bv  the 
Commission  to  determine  the 
a[)pn)priate  to  be  taken,  but  will  not 
servo  to  make  protestants  parties  to  the 
proceedings.  Any  person  wishing  to 
become  a  partv  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  alst)  be  viewed  on  the 
Internet  at  http://www.ferc.fed.us/ 
online/rims. htm  (call  202-20tt-2222  for 
assistance). 

Lin  wood  A.  Wat.son,  Jr,, 

IKK  l)(i(    U0-I4:::»)  Filfd  t>-6-O0;  8:45  am) 

BILLING  CODE  671 7-01 -M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOO-244-001  ] 

Sumas  International  Pipeline  Inc; 
Notice  of  Compliance  Filing 

lurif  1.  20(H) 

Take  notice  that  on  May  26.  2000. 
Sumas  International  Pipeline  Inc.  (SIPI). 
tendered  for  filing  as  part  of  its  FERC 
(Jas  Tariff.  Original  Volume  No.  2.  the 
following  tariff  sheets  to  become 
effective  May  1,  2000: 

.Sut)stitule  .Sei.Diul  Kfvisini  .Sheet  Number  10 
.Siibstitiili*  .Second  Revised  .Sheet  Number  1 1 
Siihslitule  Original  Sheet  Number  ll.\ 
Sub'.IilutH  First  KeMsed  Sheet  Number  l.i.^ 
Siihstitule  First  Revised  Sheet  Number  l.lH 


Substitute  First  Revi.sed  .Sheet  Number  1.3C 
Substitute  Original  Sheet  Number  MD 

SIPI  asserts  that  the  purpose  of  this 
filing  is  to  comply  with  Order  No.  587 
issued  on  luly  17,  1996;  the  Notice 
Clarifying  procedures  for  Filing  Tariff 
Sheets  issued  on  September  12,  1996.  in 
Docket  No.  RM96-1-000:  and  the 
Commission's  direction  of  10  Mav,  2000 
in  Docket  No.  RPOO-244-000  to  correct 
errors  in  definitions  on  certain  tariff 
sheets  and  to  revise  tariff  language  to 
incorporate  Gas  Industry  Standards 
Board  (GISB)  Standards  1.3.38  and 
1.3.46. 

SIPI  states  that  copies  of  this  filing 
were  mailed  to  all  customers  of  SIPI  and 
Interested  Parties. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE..  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims. htm  (call  202-208-2222  for 
assistance). 

David  P.  Boersers, 

Sf(  rt'tan 

|FR  D(i(    ()(>-142;).5  Filed  b-h-iK).  8:4.5  ami 

BILLING  CODE  671 7-01 -M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-40B-012] 

Trailbiazer  Pipeline  Company;  Notice 
of  Filing  of  Refund  Report 

lune  1.  2000. 

Take  notice  that  on  May  26,  2000, 
Trailbiazer  Pipeline  Company 
(Trailbiazer)  filed  a  refund  report  in 
Docket  No.  RP97-408-000.  Trailbiazer 
states  that  the  filing  and  refunds  were 
made  to  comply  with  the  Commission's 
Orders  of  April  3.  1999  and  March  30, 
2000.  Trailbiazer  states  that  these 
amounts  were  paid  bv  Trailbiazer  on 
April  28,  2000. 

The  refund  report  summarizes 
transportation  refund  amounts  for  the 
period  lanuary  1.  1998  through  March 
31.  2000  pursuant  to  Article  II  of 


Trailblazer's  Stipulation  and  Agreement 
as  approved  in  the  Commission's  April 
3.  1999  Order. 

Trailbiazer  states  that  the  copies  of  its 
filing  are  being  mailed  to  its  customers, 
interested  state  commissions  and  all 
parties  set  out  on  the  Gommission's 
official  service  list  in  Docket  No.  RP97- 
408. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
on  or  before  June  8.  2000.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-14228  Filed  6-6-O0:  8:45  am] 

BILLING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP99-291-002] 

Transcontinental  Gas  Pipe  Line 
Corporation;  Notice  of  Compliance 
Filing 

)une  1.  2000. 

Take  notice  that  on  May  26,  2000, 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  tendered  for 
filing  certain  revised  tariff  sheets  for 
inclusion  in  its  FERC  Gas  Tariff,  Third 
Revised  Volume  No,  1,  which  tariff 
sheets  are  enumerated  in  Appendix  A 
attached  to  the  filing.  Such  tariff  sheets 
are  proposed  to  be  effective  April  14, 
2000. 

Transco  states  that  the  purpose  of  the 
instant  filing  is  to  revise  Rate  Schedules 
LNG  and  LNG-R  to  be  consistent  with 
the  requirements  for  a  Part  284  open- 
access  service  as  discussed  in  the 
Commission's  April  14,  2000  Order  on 
Rehearing  Rejecting  Tariff  Sheets  in  the 
referenced  docket.  (April  14  Order).  In 
compliance  with  the  April  14  Order, 
Transco  is  herein  revising  Rate 


Schedules  LNG  and  LNG-R  to  provide 
some  receipt  and  delivery'  point 
flexibility.  Specifically,  secondary  point 
rights  under  these  rate  schedules  will  be 
provided,  but  will  be  limited  to  (1)  the 
same  zone  in  which  the  customer's 
primary  receipt  and  delivery  point  are 
located  and  (2)  physical  points  on 
Transco's  system  where  measurement 
facilities  exist,  excluding  pipeline 
interconnects. 

Transco  states  that  it  is  serving  copies 
of  the  instant  filing  to  its  interveners  as 
reflected  on  the  official  service  list. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room,  This  filing  may  be  viewed  on  the 
web  at  http://www,ferc.fed,us/online/ 
rims,htm  (call  202-208-2222  for 
assistance). 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-14232  Filed  6-6-00;  8:45  am] 

BiLUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  RP98-52-037] 

Williams  Gas  Pipelines  Central,  Inc.; 
Notice  of  Filing  of  Refund  Report 

June  1,  2000. 

Take  notice  that  on  May  26,  2000, 
Williams  Gas  Pipelines  Central,  Inc. 
(Williams),  tendered  for  filing  its  report 
of  activities  regarding  collection  of 
Kansas  ad  valorem  taxes. 

Williams  states  that  this  filing  is  being 
made  in  compliance  with  Commission 
order  issued  September  10, 1997  in 
Docket  Nos.  RP97-397-000,  et  al.  The 
September  10  order  requires  first  sellers 
to  make  refunds  for  the  period  October 
3, 1983  through  June  28,  1988.  The 
Commission  also  directed  that  pipelines 
file  a  report  annually  concerning  their 


activities  to  collect  and  flow  through 
refunds  of  the  taxes  at  issue. 

Williams  states  that  a  copy  of  its  filing 
was  ser\-ed  on  all  parties  included  on 
the  official  service  list  maintained  by 
the  Secretarv'  in  this  proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory'  Commission. 
888  First  Street,  NE.,  Washington.  DC 
20426.  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  on  or  before  June  8.  2000. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room.  This  filing  may 
be  viewed  on  the  web  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 

David  P.  Boergers. 

Secretary. 

(FR  Doc.  00-14230  Filed  6-^-00;  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  137-002] 

Pacific  Gas  &  Electric  Company; 
Notice  of  Meetings 

June  1.  2000. 

Take  notice  there  will  be  meetings  of 
the  Ecological  Resources  subgroup  of 
the  Mokelumne  Relicensing 
Collaborative  on  June  7-8,  and  13-15, 
2000.  There  will  be  meetings  of  the 
Recreation  subgroup  on  Jime  8  and  14- 
15.  2000.  The  Ecological  Resources  and 
Recreation  subgroups  will  meeting 
jointly  on  June  9,  2000.  The  Full 
Collaborative  will  meet  on  June  21-22, 
and  28-29,  2000.  These  meetings  will  be 
held  from  9  a.m.  to  4  p.m.  at  2740 
Gateway  Oaks  Drive,  in  Sacramento, 
California.  Expected  participants  need 
to  give  their  names  to  David  MoUer 
(PG&E)  at  (415)  973-4696. 

For  further  information,  please 
contact  Diana  Shannon  at  (202)  208- 
7774. 

David  P.  Boergers, 

Secretary. 

(FR  Doc.  00-14227  Filed  6-6-00:  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice 

)une  1,  ;ill(l() 

Take  notice  that  the  format  of  the 
notice  issued  pursuant  to  section  3(a)  of 
the  Government  in  the  Sunshine  Act. 
Pub.  L.  94-409.  5  U.S.C.  552b,  is  being 
revised  to  reflect  the  new  organizational 
structure  of  the  Commission's  technical 
offices. 

Consent  agenda  items  from  the 
Commission's  Office  of  Markets,  Tariffs, 
and  Rates  will  be  listed  first  as  CAE- 
and  CAG-items  (for  electric  and  gas, 
respectively)  followed  by  consent 
agenda  items  from  the  Commission's 
Office  of  Projects  listed  as  CAH-  and 
CAC-items  (for  hydro  and  certificate, 
respectively).  Regular  agenda  items  will 
be  listed  in  the  following  order:  H-,  C-, 
M-,  E-.  and  G-  (for  hydro,  certificate, 
miscellaneous,  electric,  and  gas.  and 
items,  respectively) 

The  new  format  will  be  used  for  the 
first  meeting  in  lune.  Accordingly,  the 
Sunshine  Act  Notice  will  he  issued 
under  this  format  on  lune  7.  2000 

In  addition,  beginning  on  June  7, 
2000,  the  Sunshine  Act  Notice  will  be 
available  in  the  HTML  format  on  the 
day  of  issuance  to  all  interested  persons 
tm  the  Commission's  Internet  Web-Site 
at  the  following  locations:  Daily  Notices, 
Commission  Meeting  Information,  and 
Office  of  the  Secretary. 

David  P.  Boer^ers, 

|FK  l)(i(    00-14225  Filed  5-6-00;  8;45  ami 

BILLING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Western  Area  Power  Administration 

Pacific  Northwest-Pacific  Southwest 
Intertle  Project — Notice  of  Proposed 
Extension  of  Firm  and  Nonfirm 
Transmission  Service  Rates — Rate 
Order  No.  WAPA-91 

AGENCY:  Western  Area  Power 

Administration.  DOE. 

ACTION:  Notice  of  proposed  extension. 


SUMMARY:  This  action  is  a  proposal  to 
extend  the  existing  Pacific  Northwest- 
Pacific  Southwest  Intertie  Project  (AC 
Intertie)  firm  point-to-point 
transmission  service  rate  for  the  500-kV 
transmission  system  and  the  nonfirm 
point-to-point  transmission  service  rate 
for  the  230/345/500-kV  transmission 
system.  Rate  Order  No  VVAPA-71, 
through  December  31,  2003.  Both  rates 


will  expire  September  30,  2000.  This 
notice  of  proposed  extension  of  rates  is 
issued  pursuant  to  10  CFR  part 
903.23(a)(1).  In  accordance  with  10  CFR 
part  903.23(a)(2).  Western  Area  Power 
Administration  (Western)  will  not  have 
a  consultation  and  comment  period  and 
will  not  hold  public  information  and 
comment  forums. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr 
Maher  Nasir.  Rates  Team  Lead,  Desert 
Southwest  Customer  Service  Region, 
Western  Area  Power  Administration, 
P.O.  Box  6457,  Phoenix,  AZ  85005- 
6457,  (602)  352-2768.  or  by  e-mad: 
nasir@wapa.gov. 

SUPPLEMENTARY  INFORMATION:  By 

Amendment  No.  3  to  Delegation  Order 
No.  0204-108.  published  November  10. 
1993  (58  PR  59716).  the  Secretary  of 
Energy  delegated  (1)  the  authority  to 
develop  long-term  power  and 
transmission  rates  on  a  nonexclusive 
basis  to  Western's  Administrator;  and 
(2)  the  authority  to  confirm,  approve, 
and  place  into  effect  on  a  final  basis,  to 
remand,  or  to  disapprove  such  rates  to 
the  Federal  Energy  Regulatory' 
Commission  (FERC).  In  Delegation 
Order  No.  0204-172,  effective 
November  24,  1999.  the  Secretary  of 
Energy  delegated  the  authority  to 
confirm,  approve,  and  place  such  rates 
into  effect  on  an  interim  basis  to  the 
Deputy  Secretarv'. 

Pursuant  with  Delegation  Order  No. 
0204-108  and  existing  Department  of 
Energy  procedures  for  public 
participation  in  power  and  transmission 
rate  adjustments  in  10  CFR  part  903, 
Western's  firm  point-to-point 
transmission  service  rate  for  the  AC 
Intertie  500-kV  transmission  system  and 
nonfirm  point-to-point  transmission 
service  rate  for  the  .\C  Intertie  230/345/ 
500-kV  transmission  system  were 
submitted  to  FER(>  for  confirmation  and 
approval  on  (anuarv  31.  1996.  On  lulv 
24,  1996.  in  Docket  No.  EF96-5 191-000, 
at  76  FERC  H  62.061.  FERC  issued  an 
order  confirming,  approving,  and 
placing  in  effect  on  a  final  basis  the  firm 
point-to-point  transmission  service  rate 
for  the  AC  Intertie  500-kV'  transmission 
system  and  the  nonfirm  point-to-point 
transmission  ser\ice  rate  for  the  AC 
Intertie  230/345/500-kV  transmission 
system.  The  rates  set  forth  in  Rate  Order 
No.  VVAPA-71  were  approved  for  the  5- 
year  period  beginning  February  1,  1996, 
and  ending  September  30,  2000. 

The  firm  point-to-point  transmission 
service  rate  for  the  AC  Intertie  500-kV 
transmission  system  and  the  nonfirm 
point-to-point  transmission  service  rate 
for  the  AC  Intertie  230/345/500-kV 
transmission  system  will  expire  on 
September  30,  2000.  This  makes  it 


necessary-  to  extend  the  current  rates 
pursuant  to  10  CFR  part  903.  Upon  its 
approval.  Rate  Order  No.  WAPA-71  will 
be  extended  under  Rate  Order  No. 
\VAPA-91.  Under  Rate  Order  No. 
VVAPA-71 ,  the  three  types  of 
transmission  service  rates  approved 
were  (1)  a  firm  point-to-point 
transmission  service  rate  for  the  AC 
Intertie  230/345-kV  transmission 
system;  (2)  a  firm  point-to-point 
transmission  service  rate  for  the  AC 
Intertie  500-kV  transmission  system; 
and  (3)  a  nonfirm  point-to-point 
transmission  service  rate  for  the  AC 
Intertie  230/345/500-kV  transmission 
system. 

Western's  firm  point-to-point 
transmission  service  rate  for  the  AC 
Intertie  230/345-kV  transmission  system 
was  superseded  through  Rate  Order  No. 
VVAPA-76  and  submitted  to  FERC  for 
confirmation  and  approval  on  February 
8,  1999.  On  June  22,  1999.  in  Docket  No. 
EF99-5191-000.  at  87  FERC  H  61,346. 
FERC  issued  an  order  confirming, 
approving,  and  placing  in  effect  on  a 
final  basis  the  firm  point-to-point 
transmission  service  rate  of  $12.00/ 
kilowattyear  for  the  AC  Intertie  230/345- 
kV  transmission  system.  The  rate  set 
forth  in  Rate  Order  No.  WAPA-76  was 
approved  for  a  5-year  period  beginning 
January  1.  1999,  and  ending  December 
31,2003. 

Western  is  now  proposing,  through 
Rate  Order  No.  WAPA-91,  to  extend  the 
existing  firm  point-to-point 
transmission  sen,'ice  rate  of  $17.23/ 
kilowattyear  for  the  AC  Intertie  500-kV 
transmission  system  and  the  nonfirm 
point-to-point  transmission  service  rate 
of  2.00  mills/kilowatthour  for  the  AC 
Intertie  230/345/500-kV  transmission 
system  through  December  31,  2003.  This 
proposed  extension  will  synchronize 
the  expiration  dates  for  all  firm  and 
nonfirm  point-to-point  transmission 
ser\ice  rates  for  the  AC  Intertie  230/345/ 
500-kV  transmission  system. 

During  the  firm  point-to-point 
transmission  service  rate  development 
for  the  AC  Intertie  230/345-kV 
transmission  system  (Rate  Order  No. 
VVAPA-76).  Western  determined  that  it 
will  take  approximately  10  years  for  the 
AC  Intertie  500-kV  transmission  system 
to  be  subscribed  to  a  level  sufficient  to 
meet  its  own  revenue  repayment 
requirements.  The  ratesetting  Power 
Repayment  Study  (PRS),  established  for 
the  AC  hitertie  2'30/345/500-kV 
transmission  system  (Rate  Order  No. 
WAPA-76),  reflected  the  phasing-in  of 
AC  Intertie  500-kV  transmission  system 
revenues  starting  in  FY  1999  through  FY 
2008.  This  ratesetting  PRS  remains 
valid.  The  projected  revenue  levels 
through  sales  of  firm  and  nonfirm  point- 


to-point  transmission  service  and 
miscellaneous  items  are  sufficient  to 
-ecover  project  expenses  and  capital 
requirements  through  FY  2049  for  the 
AC  Intertie  230/345/500-kV 
transmission  system. 

All  documents  made  or  kept  by 
Western  for  developing  the  proposed 
extension  of  the  firm  point-to-point 
transmission  service  rate  for  the  AC 
Intertie  500-kV  transmission  system  and 
the  nonfirm  point-to-point  transmission 
service  rate  for  the  AC  Intertie  230/345/ 
500-kV  transmission  system  will  be 
made  available  for  inspection  and 
copying  at  the  Desert  Southwest 
Customer  Service  Region,  located  at  615 
South  43rd  Avenue,  Phoenix,  Arizona. 

Within  ninety  days  after  publication 
of  this  notice.  Rate  Order  No.  WAPA- 
91  will  be  submitted  to  the  Deputy 
Secretary  for  approval  through 
December  31,  2003. 

Dated:  May  30.  2000. 
Michael  S.  Hacskayio. 

Administrator. 

[PR  Doc.  00-14327  Filed  6-6-00:  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-00664;  FRL-6591-9] 

FIFRA  Scientific  Advisory  Panel; 
Notice  of  Public  Meeting 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  There  will  be  a  3-day  meeting 
of  the  Federal  Insectide,  Fungicide,  and 
Rodenticide  Act  (FIFRA)  and  Food 
Quality  Protection  Act  (FQPA) 
Scientific  Advisory  Panel  (SAP)  to 
review  a  set  of  issues  being  considered 
by  the  Agency  pertaining  to  atrazine 
cancer  and  reproductive  developmental 
hazard  and  dose  response  assessment. 
The  meeting  is  open  to  the  public. 
Seating  at  the  meeting  will  be  on  a  first- 
come  basis.  Individuals  requiring 
special  accommodations  at  this  meeting, 
including  wheelchair  access,  should 
contact  Larry  Dorsey  at  the  address 
listed  under  'FOR  FURTHER 
INFORMATION  CONTACT"  at  least  5 
business  days  prior  to  the  meeeting  so 
that  appropriate  arrangements  can  be 
made. 

DATES:  The  meeting  will  be  held  on  June 
27.  28,  and  29  from  8:30  a.m.  to  4:30 
p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Sheraton  Crystal  City  Hotel,  1800 
Jefferson  Davis  Highway,  Arlington,  VA. 


The  telephone  number  for  the  Sheraton 
Hotel  is  (703)486-1111. 

Requests  to  participate  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  III.  of  the 
"SUPPLEMENTARY  INFORMATION." 
To  ensure  proper  receipt  by  EPA,  your 
request  must  identify  docket  control 
number  OPP-00664  in  the  subject  line 
on  the  first  page  of  your  response. 
FOR  FURTHER  INFORMATION  CONTACT: 
Larry  Dorsey,  Designated  Federal 
Official  (7101C),  Office  of  Science 
Coordination  and  Policy,  Environmental 
Protection  Agency,  Ariel  Rios  Bldg., 
1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460;  telephone 
number:  (703)  305-5369;  fax  number: 
(703)  605-0656;  e-mail  address: 
dorsey.larry@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

/.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  This  action  may,  however,  be 
of  interest  to  those  persons  who  are  or 
may  be  required  to  conduct  testing  of 
chemical  substances  under  the  Federal 
Food.  Drug  and  Cosmetic  Act  (FFDCA), 
or  the  Federal  Insecticide,  Fungicide, 
and  Rodenticide  Act  (FtFRA).  Since 
other  entities  may  also  be  interested,  the 
Agency  has  not  attempted  to  describe  all 
the  specific  entities  that  may  be  affected 
by  this  action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  "FOR  FURTHER 
INFORMATION  CONTACT.  "  This  3- 
day  meeting  concerns  several  scientific 
issues  undergoing  consideration  within 
the  EPA  Office  of  Pesticide  Programs 
(OPP).  The  topics  to  be  discussed 
include  both  the  cancer  and  non-cancer 
hazard  and  dose-response  assessment  of 
atrazine. 

Copies  of  the  Panel's  report  of  their 
recommendations  will  be  available 
approximately  45  working  days  after  the 
meeting,  and  will  be  posted  on  the 
FIFRA  SAP  web  site  or  may  be  obtained 
by  contacting  the  Public  Information 
and  Records  Integrity  Branch  (PIRIB)  at 
the  address  and  telephone  listed  below 
under  Unit  n.2.  of  "SUPPLEMENTARY 
INFORMATION." 

//.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1 .  Electronically.  A  meeting  agenda 
and  copies  of  EPA  background 
documents  for  the  meeting  are  available. 
You  may  obtain  electronic  copies  of 
these  documents,  and  certain  other 


related  documents  that  might  be 
available  electronicallv,  from  the 
FIFRA/SAP  Internet  Home  Page  at  http:/ 
/www. epa.gov/scipoly/sap/.  To  access 
this  document,  on  the  Home  Page,  select 
"Federal  Register  Sotice  Announcing 
This  Meeting."  You  can  also  go  directly 
to  the  Federal  Register  listings  at  http:/ 
/vyrww. epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  administrative  record  for 
this  meeting  under  docket  control 
number  OPP-00664.  The  administrative 
record  consists  of  the  documents 
specifically  referenced  in  this  notice, 
any  public  comments  received  during 
an  applicable  comment  period,  and 
other  information  related  to  Atrazine: 
Hazard  and  Dose  Response  Assessment 
and  Characterization,  including  any 
information  claimed  as  Confidential 
Business  Information  (CBI).  This 
administrative  record  includes  the 
documents  that  are  physically  located  in 
the  docket,  as  well  as  the  documents 
that  are  referenced  in  those  documents. 
The  public  version  of  the  administrative 
record,  which  includes  printed,  paper 
versions  of  any  electronic  comments 
that  may  be  submitted  during  an 
applicable  comment  period,  is  available 
for  inspection  in  the  Public  Information 
and  Records  Integrity  Branch  (PIRIB). 
Rm.  119,  Cr\'stal  Mall  #2  (CM  #2).  1921 
Jefferson  Davis  Hw\\.  Arlington.  VA. 
from  8:30  a.m.  to  4  p.m..  Monday 
through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is  (703')  305-5805. 

///.  How  Can  I  Request  to  Participate  in 
this  Meeting? 

You  may  submit  a  request  to 
participate  in  this  meeting  through  the 
mail,  in  person,  or  electronically  Do  not 
submit  any  information  in  your  request 
that  is  considered  CBI.  To  ensure  proper 
receipt  by  EPA.  it  is  imperative  that  you 
identify  docket  control  number  OPP- 
00664  in  the  subject  line  on  the  first 
page  of  your  request.  Members  of  the 
public  wishing  to  submit  comments 
should  contact  the  persons  listed  under 
"FOR  FURTHER  INFORMATION 
CONTACT"  to  confirm  that  the  meeting 
date  and  agenda  have  not  been  modified 
or  changed. 

Interested  persons  are  permitted  to 
file  written  statements  before  the 
meeting.  To  the  extent  that  time 
permits,  and  upon  advanced  written 
request  to  the  persons  listed  under 
"FOR  FURTHER  INFORMATION 
CONTACT."  interested  persons  may  be 
permitted  by  the  Chair  of  the  FIFRA 
Scientific  Advisor\'  Panel  to  present  oral 
statements  at  the  meeting.  The  request 
should  identif\'  the  name  of  the 
individual  making  the  presentation,  the 
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organization  (if  anv)  thr  individual  will 
reprnstuit.  and  an\  nujuiri'rnt'iil.s  tor 
audiovisual  luiuipnicnl  (n  g  .  overhead 
projector.  35mm  [)rojei.tor.  chalkboard, 
etc.)  There  i.s  no  limit  on  the  length  of 
written  comments  for  consideration  hv 
the  Panel,  hut  oral  statements  t)»ffore  the 
Panel  are  limited  to  approximatelv  ^ 
minutes.  The  .-\gencv  also  urges  the 
public  to  submit  written  comments  ui 
lieu  of  oral  presentations.  Persons 
wishing  to  make  oral  or  written 
statements  at  the  meeting  should 
contact  the  persons  listed  und»^r  "FOR 
FURTHER  INFORMATION  CUNTACT" 
and  submit  30  copies  of  their 
presentation  and/or  remarks  to  the 
Panel.  The  Agency  encourages  that 
written  statements  be  submitted  before 
the  meeting  to  provide  Panel  Members 
the  time  necessary  to  consider  and 
review  the  comments. 

1.  By  nuul.  You  may  submit  a  request 
to:  Public  Information  and  Records 
Integrity  Branch  (PIRIB).  information 
Resources  and  Services  Division 
(75020.  Office  of  Pesticide  Programs 
(OPP),  Environmental  Protection 
Agency,  Ariel  Rios  Bldg..  1200 
Pennsylvania  Ave..  NW  .  Washington. 
DC  20460. 

2.  In  person  or  by  courier.  Public 
Information  and  Records  Integrity 
Branch  (PIRIB).  Information  Resources 
and  Services  Division  (7502C).  Office  of 
Pesticide  Programs  (OPP), 
Environmental  Protection  Agencv.  Rm. 
119.  CM  #2.  1921  lefferson  Davis  Hwv. 
Arlington.  VA.  The  PIRIB  is  open  from 
8:30  a.m.  to  4  p  m..  Monday  through 
Friday,  excluding  legal  holidays.  The 
PIRIB  telephone  number  is  (703)  305- 
5805. 

3.  Electronically  You  may  submit 
your  request  electronically  by  e-mail  to: 
"opp-docket@epa.gov  "  Do  not  submit 
any  information  electronically  that  you 
consider  to  be  CBI.  Use  WordPerfect 
6.1/8.0  or  ASCII  file  format  and  avoid 
the  use  of  special  characters  and  any 
form  of  encryption.  Be  sure  to  identify 
by  docket  control  number  OPP-006fi4 
You  may  also  file  a  request  online  at 
many  Federal  Depository  Libraries. 

List  of  Subiects 

Environmental  protection 
Dated:  luna  2.  2000. 
Steven  Galson, 

Dirpctor.  Office  of  Science  Coordinatum  and 

Policy 
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BILLING  CODE  SSSO-SO-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL— 6711-5] 

Notice  of  Scientific  and  Technological 
Achievement  Awards  Subcommittee — 
Closed  Meeting 

AGENCY:  Environmental  Protection 
Agenc:y  (EPA) 
ACTION:  Nfjtice. 


SUMMARY:  An  ad  hoc  Subcommittee  of 
the  Science  Advisory  Board  will  meet  at 
the  U.S.  Environmental  Protection 
Agencv  (EPA).  Washington.  DC.  on  |une 
22-23.' 2000  Pursuant  to  section  10(d) 
of  the  Federal  Advisory  Committee  Ac;t 
(FAC^A),  5  U.S.C.  app.  2.  and  section 
(c)(fi)  of  the  Government  in  the 
Sunshine  Act.  5  U.S.C   552b(c)(6).  EPA 
has  determined  that  the  meeting  will  be 
closed  to  the  public.  The  purpose  of  the 
meeting  is  to  rec:ommend  to  the 
Assistant  Administrator  of  the  Office  of 
Research  and  Development  (ORD)  the 
recipients  of  the  Agency's  1999 
Scientific  and  Technological 
Achievement  Cash  Awards.  These 
awards  are  established  to  honor  and 
recognize  EPA  employees  who  have 
made  outstanding  contributions  in  the 
advancement  of  science  and  technology 
through  their  research  and  development 
activities,  as  exhibited  in  publication  of 
their  results  in  peer  reviewed  journals. 
In  making  these  recommendations, 
including  the  actual  cash  amount  of 
each  award,  the  Agency  requires  full 
and  frank  advice  from  the  Science 
Advisory  Board.  This  advice  will 
involve  professional  judgments  on  the 
relative  merits  of  various  employees  and 
their  respective  work.  Such  personnel 
issues,  where  disclosure  would 
constitute  an  unwarranted  invasion  of 
personal  privacy,  are  protected  from 
disclosure  by  section  (c)(6)  of  the 
Government  in  the  Sunshine  Act.  5 
U.S.C.  552b(c)(6).  In  accordance  with 
the  provisions  of  the  Federal  Advisory 
Committee  Act.  minutes  of  the  meeting 
will  be  kept  for  Agency  and 
('ongressional  review. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr 
Robert  Flaak.  Team  Leader.  Committee 
Operations  Staff  Science  Advisory 
Board  (1400A),  U.S.  Environmental 
Protection  Agencv.  1200  Pennsylvania 
Ave.  NW.  Washington.  DC  20460. 
telephone:  (202)  564-^546  or  e-mail  at: 
flaak.robert@epa.gov. 

D.itt'ii    lune  1.  2000 
Carol  M.  Browner, 
Administrator 

IKK  D<i(    00-14460  Filed  6-6-00;  8:45  am] 
BILUNO  CODE  S560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-301000;  FRL-6556-1] 

Cut-Roses;  Request  for  Exception  to 
Worker  Protection  Standard's 
Prohibition  of  Early  Entry  Into 
Pesticide-Treated  Areas  to  Harvest 
Roses  by  Hand  Cutting 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  exception  request: 
request  for  comment. 

SUMMARY:  EPA  has  received  a  request  for 
an  exception  from  some  of  the  restricted 
entry  provisions  of  the  Worker 
Protection  Standard  for  rose  harvesters. 
The  exception  would  allow  rose 
harvesters  to  harvest  roses  by  hand 
before  restricted  entry  intervals  (REIs) 
have  expired.  Roses.  Inc.  has  submitted 
a  request  to  the  Agency  for  a  5-year  WPS 
cut-rose  exception  similar  to  the  terms 
of  a  previous  exception.  This  Notice 
acknowledges  receipt  of  Roses,  Inc.'s 
request  and  invites  comment  on  the 
request. 

DATES:  Comments,  identified  by  docket 
control  number  OPP-301000,  must  be 
received  on  or  before  August  7.  2000. 

ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.  of  the 
"SUPPLEMENTARY  INFORMATION," 
To  ensure  proper  receipt  by  EPA.  it  is 
imperative  that  you  identify  docket 
control  number  bPP-301 000  in  the 
subject  line  on  the  first  page  of  your 
response. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  I  Rose.  Field  and  External 
Affairs  Division  (7506C).  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency,  Ariel  Rios  Bldg., 
1200  Pennsylvania  Ave.,  Washington. 
DC  20460;  telephone  number:  (703) 
305-6708;  fax  number:  (703)  308-2962; 
e-mail  address:  rose.roberti@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  are  a  rose  producer  or 
harvester  or  pesticide  manufacturer. 
Potentially  affected  categories  and 
entities  may  include,  but  are  not  limited 
to: 
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Categories 

NAICS  codes 

Examples  of  potentially  affected  entities 

Agriculture 

11 

Agriculture,  forestry,  fistiing  and  hunting 

Agriculture  pest  control  services 

115112 

Control  of  rose  pests  and  diseases 

Crop  harvesting 

115113 

Cut  rose  harvesting 

Postharvest  crop  activities 

115114 

Reentry  for  management  and  maintenance 

Agriculture  production  or  harvesting  crews 

115115 

Rose  harvesters 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  this  table  could 
also  be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  are  provided  to  assist 
you  and  others  in  determining  whether 
or  not  this  action  might  apply  to  certain 
entities.  The  complete  NAICS  codes  and 
descriptions  are  listed  at:  http:// 
www.census.gov/epcd/www/ 
naics.html.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  "FOR  FURTHER 
INFORMATION  CONTACT." 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1 .  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations"  and  then  look 
up  the  entry  for  this  document  under 
the  "Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  a  docket  for  this  action 
under  docket  control  number  OPP- 
301000.  The  docket  consists  of 
documents  specifically  referenced  in 
this  action,  any  public  comments 
received  during  an  applicable  comment 
period,  and  other  information  related  to 
this  action.  The  public  version  of  the 
official  record  does  not  include  any 
information  claimed  as  confidential 
business  information  (CBI).  The  public 
version  of  the  official  record  including 
printed  paper  versions  of  electronic 
comments  submitted  during  an 
applicable  comment  period  is  available 
for  inspection  in  the  Public  Information 
and  Records  Integrity  Branch  (PIRIB). 
Rm.  119.  Crystal  Mall  #2,  1921  Jefferson 


Davis  Highway,  Arlington,  VA,  from  8 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  PIRIB 
telephone  number  is  (703)  305-5805. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  handling  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  number  OPP-301000  in  the 
subject  line  on  the  first  page  of  your 
response. 

1.  By  majl.  Submit  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs 
(OPP),  Environmental  Protection 
Agency,  Ariel  Rios  Bldg..  1200 
Pennsylvania  Ave.,  Washington,  DC 
20460" 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs  (OPP),  Environmental 
Protection  Agency,  Rm.  119,  Crystal 
Mall  #2,  1921  Jefferson  Davis  Highway. 
Arlington,  VA.  The  PIRIB  is  open  from 
8  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
PIRIB  telephone  number  is  (703)  305- 
5805. 

3.  Electronically.  You  may  submit 
your  comments  electronically  by  e-mail 
to:  "opp-docket@epa.goy".  or  you  can 
submit  a  computer  disk  to  the  address 
above.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Avoid  the  use  of  special  characters 
and  any  form  of  encryption.  Electronic 
submissions  will  be  accepted  in 
WordPerfect  6.1/8.0  or  ASCII  file 
format.  All  comments  in  electronic  form 
must  be  identified  by  docket  control 
number  OPP-301006. 

D.  How  Should  I  Handle  CBI  That  I 
Want  to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 


you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comments  that  includes  any 
information  claimed  as  CBI.  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI. 
please  consult  the  person  listed  under 
"FOR  FURTHER  INFORMATION 
CONTACT"  section. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

7.  To  ensure  proper  handling  by  EPA. 
be  sure  to  identif\'  the  docket  control 
number  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 
name,  date,  and  Federal  Register 
citation. 

II.  Background 

A.  What  Action  is  the  Agency  Taking? 

The  Agency  is  announcing  the  receipt 
of  a  request  from  Roses.  Inc.,  of  Haslett 
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Michigan,  reprcsf^ntinjj  rtisc  ^rowt'rs 
throughout  the  U.S.  for  an  oxception  to 
the  IJSEPA  Worker  Protection  Standard 
to  allow  earlv  entrv  of  workers  to 
harvest  greenhouse  giown  fresh  cut 
roses  prior  to  the  end  of  pesticide 
reentry  intervals.  The  rationales 
supporting  this  request  are  provided 
The  Agency  is  providing  a  hO-day 
period  for  public  comment  before 
making  a  final  decision. 

B   WPS  Background 

introduced  in  1974.  and  revised  in 
1992,  the  Worker  Protection  Standard 
(WPS)  40  CFR  part  170.  is  intended  to 
protect  agricultural  workers  and 
pesticide  handlers  from  risks  associated 
with  agricultural  pesticides.  The  WPS 
covers  employees  working  in  or  on 
fanns.  forests,  nurseries,  and 
greenhouses  who  perform  hand-labor 
operations  in  areas  treated  with 
pesticides.  It  also  applies  to  workers 
who  mix,  load,  applv  or  otherwise 
handle  pesticides.  The  WPS  contains 
requirements  for  pesticide  safety 
training,  notification  of  pesticide 
applications,  use  of  personal  protective 
equipment  (PPE),  restricted  entrv' 
intervals  (REIs)  following  pesticide 
application,  decontamination  supplies, 
and  emergency  medical  assistance 

40  CFR  170.1 12  prohibits  agricultural 
workers  from  entering  a  pesticide- 
treated  area  during  an  REl  Under 
specified  conditions,  the  WPS  contains 
exceptions  (40  CFR  170.11 2(b-e))  to  the 
general  prohibition  against  worker  entrv 
into  treated  areas  during  the  REl. 

EPA  may  establish  ex(  eptions  under 
40  CFR  170.112(e)  to  the  WPS 
provisions  restricting  early  entry  tt) 
perform  routine  hand-labor  tasks  The 
WPS  defines  hand-labor  as  anv 
agricultural  activity  performed  by  hand 
or  with  hand  tools  that  causes  a  worker 
to  have  substantial  contact  with  treated 
surfaces  such  as  plants  or  soil  that  mav 
contain  pesticide  residues.  The  process 
and  information  that  must  be  included 
in  a  request  for  exception  is  described 
in  40  CFR  1 70  1 1 2(e)(  1 )  When  a  request 
is  received,  EPA  issues  a  public  notice 
stating  that  an  exception  is  being 
considered  and  describes  the  nature  of 
the  exception.  At  least  30  davs  is 
allowed  for  public  comment.  EPA  grants 
or  denies  the  exception  request  based  on 
a  risk-benefit  analysis  as  required  by  40 
CFR  170.1 12(e)(:J)' 

C  WPS  Cut-Rose  Exception  History 

In  |une  1994,  EPA  granted  a  2-year 
exception  to  the  WPS  for  cut  rose 
harvest  in  response  to  a  request  from  the 
floral  industry-  This  exemption  allowed 
early  entry  to  harvest  greenhouse-grown 
cut  roses  under  certain  specified 


( imditions   It  expired  on  lune  10.  199(i. 
In  the  spring  of  199J>,  Roses,  inc.,  a  rose- 
grower  association,  approached  the 
Agency  with  the  need  to  continue  the 
exception   Roses.  Inc.  stated  the 
domestK.  cut-riise  industry  would  not 
sur\ive  economically  without  the 
exception.  After  consulting  with  the 
rose  industry.  EPA  published  a  notice  in 
the  Federal  Register  of  October  30.  199f> 
(hi  FR  .56099)  {FR-5571-8).  This  notice 
acknowledged  receipt  of  Roses.  Inc.'s 
request,  described  their  proposal  and 
provided  a  30-day  public  comment 
period  On  December  18.  1996.  the 
Agency  sent  a  letter  to  the  cut-rose 
community  announcing  the  WPS  Cut- 
Rose  Exception.  In  the  Federal  Re^ster 
of  October  3,  1997  (62  FR  51993)  (FRL- 
5599-2),  the  Agency  announced  that  it 
had  granted  a  limited  administrative 
exemption  to  the  1992  WPS  restrictions 
on  early  entry  into  pesticide-treated 
areas  allowing  workers  to  hand  har\est 
roses  during  REIs.  It  was  effective  from 
December  18,  1996  until  October  4, 
1999. 

III.  Regulatory  Assessment 

A  Roses,  !nc.  s  Exception  Request 

Summon'  of  request  Roses,  Inc. 
asserts  that  without  an  early-entry 
exf;eption  allowing  cut  roses  to  be 
harvested  at  least  two  times  per  day. 
cut-rose  growers  will  lose  a  significant 
portion  of  the  cash  value  of  their  crop. 
The  competitive  market  in  the  United 
States  requires  that  roses  be  cut  at  a 
narrowly  specific  stage  of  bud 
development,  after  which,  they  decrease 
in  value  The  required  twice  daily 
harvest  is  not  possible  when  pesticides 
with  an  REi  greater  than  4  hours  have 
been  applied  because  the  WPS  early- 
t^ntry  restriction  eliminates  the 
possibility  of  a  second  har\est  on  the 
(lay  of  pesticide  treatment.  For  longer 
reentn,'  intervals,  additional  harvests  on 
subsequent  days  may  also  not  be 
possible.  Roses,  Inc.  estimates  the  losses 
to  be  as  high  as  $35,000  per  acre  per 
year  from  not  being  able  to  cut  roses  at 
the  most  appropriate  stage  of  bud 
development  due  to  pesticide  REI 
requirements.  The  fresh  cut-rose 
industry'  competes  with  roses  imported 
from  countries  where  labor  costs  are 
often  less  per  day  than  a  U.S.  growers 
pav  pt'r  hour.  Roses.  Inc.  states  growers 
have  not  moved  to  alternative  methods 
of  crop  pest  and  disease  protection 
because  reliable,  safe,  proven  pest 
management  controls  are  not  yet  in  the 
market.  Those  that  are  available  are 
typically  more  costly  than  conventional 
chemical  pesticide  programs  and  not  as 
effective. 


Considering  the  specific  harvest  and 
pest  and  disease  control  requirements  of 
the  crop,  the  need  for  a  cosmetically 
perfect  rose  and  competitive  market 
pressure  from  imports.  Roses.  Inc. 
asserts  that  an  early-entry  exception  to 
the  WPS  is  essential  to  the  cut-roses 
industry.  Without  if,  the  loss  of  roses 
would  be  more  than  rose  flower 
produc:ers  could  economically 
withstand 

Exemption  usage:  Roses,  Inc. 
surveyed  those  cut-rose  growers  that 
had  not  registered  to  use  the  most  recent 
exemption  to  determine  their  reasons. 
Twenty  survey  response  forms  were 
returned.  Each  response  had  one  or 
more  reasons  for  not  registering  to  use 
the  exemption.  Eleven  indicated  they 
were  making  a  tight  bud  cut  and  harvest 
before  each  spray  application  and  did 
not  enter  before  the  expiration  of  the 
REI.  Eight  said  they  did  not  need  the 
exception  because  they  have  a  local 
market  that  will  accept  roses  that  are 
more  open  than  would  be  accepted  in 
traditional  markets.  Five  reported  they 
would  rather  suffer  the  loss  of  roses  too 
far  open  to  market  or  accept  a  lower 
price  for  open  roses  than  use  the 
exception.  Eighteen  also  indicated  they 
spray  12-hour  REI  (or  less)  pesticides  at 
night  and  harvest  in  the  morning  when 
the  REI  has  expired. 

Exemption  terms  proposed  by  Roses, 
Inc:  Roses.  Inc:.  is  proposing  a  further 
exception  to  the  \VPS  to  allow  trained 
workers  to  enter  a  pesticide-treated 
greenhouse  to  harvest  roses  under 
certain  conditions  before  the  end  of  the 
REl.  Roses.  Inc.  proposes  the  following 
conditions. 

All  growers  who  wish  to  use  the 
exception  would  be  required  to  register 
for  the  exemption  with  EPA.  Roses.  Inc. 
proposes  that  the  appropriate  form  be 
filed  with  Roses,  Inc.  Roses  Inc.  would 
consolidate  the  forms  and  transmit  them 
to  EPA.  Exemption  would  be  granted 
only  to  growers  that  are  members  of 
Roses.  Inc. 

The  exemption  would  last  5  years. 
Roses.  Inc.  proposes  that  the  first  2  years 
of  the  exception  have  the  same 
conditions  as  the  current  exception 
followed  by  a  planned  phaseout  in  years 
3.  4.  and  5.  The  third  year  of  the 
exception  would  limit  rose  harvest 
before  the  end  of  the  pesticide  REI  to 
only  those  harvest  periods  just  prior  to 
major  fioral  holidays  such  as  Mother's 
Day.  Valentine's  Day.  Caster.  Christmas, 
and  New  Year's  and  other  recognized 
floral  holidays.  The  frequency  of  use 
would  be  limited  at  other  times  of  the 
year  to  no  more  than  once  every  2 
weeks.  Individual  growers  would  be 
rtx}uired  to  submit  a  statement  to  Roses, 
Inc.  explaining  their  need  for  the 
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exemption  to  justify  its  use  during  the 
4th  year  of  the  exemption.  Roses,  Inc. 
would  consolidate  these  statements  and 
submit  them  to  the  Agency.  An 
individual  statement  of  need  would 
continue  to  be  required  during  the  5th 
year  of  the  exemption.  The  exemption 
would  terminate  at  the  end  of  its  5th 
year, 

Roses,  Inc.  bases  its  exception  request 
on  the  following  proposed  conditions. 
There  is  continued  development  of  IPM 
programs  that  include  effective  and 
economic  predator  and  parasite 
biological  control  agents  for  the  rose 
greenhouse  industry  during  the 
proposed  5  years  of  the  exemption. 
There  is  also  continued  development 
and  registration  of  effective  short  REI 
pesticides  for  this  industry  during  this 
time.  An  annual  review  of  the  exception 
and  the  industry's  progress  toward 
phasing  out  the  exception  would  be 
conducted  by  Hpses,  Inc.  and  the 
Agency.  There  is  continued  EPA 
support  of  the  Rose  Exception  Advisory 
Workgroup.  The  Food  Quality 
Protection  Act  will  not  negatively 
impact  the  cut-rose  industry  because  of 
mitigation  measures  or  suspensions 
based  on  aggregate  and  cimiulative  risk 
assessments.  Increasing  foreign  imports 
will  not  be  priced  so  low  that  individual 
growers  cannot  afford  transition  to  new 
insect  and  disease  control  agents  and 
products  that  facilitate  optimal 
harvesting  procedures.  The  National 
Institute  for  Occupational  Safety  and 
Health  study  on  risk  to  early-entry 
workers  in  the  rose  greenhouse  does  not 
produce  significant  adverse  effects  data 
on  early  entry  after  pesticide  use  or 
other  adverse  pesticide  effects  in  floral 
greenhouses. 

B.  Agency  Assessment,  Concerns,  and 
Opinion 

Under  CFR  40  170.112.  (e)  Exception 
requiring  Agency  approval — (1) 
Requesting  an  exception,  the  following 
information  must  be  submitted  to  the 
Agency  for  an  exception  to  be 
considered: 

(i)  The  name,  address  and  telephone 
number  of  the  submitter. 

(ii)  The  time  period  for  which  the 
exception  is  requested. 

(iii)  A  description  of  the  crop(s)  and 
specific  crop  production  tasks  for  which  the 
exception  is  requested. 

(iv)  A  description  of  the  geographic  area  for 
which  the  exception  is  requested. 

(v)  An  explanation  as  to  why.  for  each 
requested  crop-task  combination,  alternative 
practices  would  not  be  technically  or 
financially  viable.  This  information  should 
include  estimates  or  data  on  a  per  acre 
revenue  and  cost  of  production  for  the  crop 
and  area  for  which  the  exception  is 
requested.  These  estimates  or  data  should 


include;  the  situation  prior  to 
implementation  of  this  final  rule,  the 
situation  after  implementation  of  this  final 
rule  if  the  exception  is  not  granted,  the 
situation  after  implementation  of  this  final 
rule  if  the  exception  is  granted,  and  specific 
information  on  individual  factors  which 
cause  differences  in  revenues  and  costs 
among  the  three  situations. 

(vi)  A  description  or  documentation  of  the 
safety  and  feasibility  of  such  an  exception, 
including,  but  not  limited  to,  the  feasibility 
of  performing  the  necessary  hand  labor 
activity  while  wearing  the  personal 
protective  equipment  required  for  early  entry 
for  the  pesticide(s)  expected  to  be  applied, 
the  means  of  mitigating  heat-related  illness 
concerns,  the  period  of  time  required  daily 
per  worker  to  perform  the  hand  labor 
activity,  any  suggested  methods  of  reducing 
the  worker's  exposure,  and  any  other 
mitigating  factors  such  as  the  availability  of 
running  water  for  routine  and  emergency 
decontamination  and  mechanical  devices 
that  would  reduce  the  workers'  contact  with 
the  treated  surfaces. 

The  information  should  include  the 
costs  associated  vdth  early-entry,  such 
as  decontamination  facilities,  special 
information  and  training  for  the 
workers,  heat  stress  avoidance 
procedures,  and  provision,  inspection, 
cleaning,  and  maintenance  of  PPE.  EPA 
will  not  grant  exceptions  where  the 
costs  of  early  entry  equal  or  exceed  the 
expected  loss  in  value  of  crop  yield  or 
quality. 

Since  receipt  of  Roses,  Inc.'s  request 
for  an  exception,  thw Agency  has  been 
discussing  the  content  with  Roses,  Inc. 
and  within  the  Agency  to  better 
imderstand  and  supplement  the  request 
with  other  information.  Even  though  the 
request  remains  incomplete,  the  Agency 
has  chosen  to  publish  this  notice  of 
receipt  and  would  like  public  comment 
prior  to  making  a  decision  on  the 
request. 

The  petition  by  Roses,  Inc.  does  not 
adequately  address  the  information 
requirements  regarding  specific 
information  on  individual  factors  which 
cause  differences  in  revenues  and  costs. 
The  petition  also  did  not  provide  the 
information  required  regarding  the 
means  of  mitigating  heat-related  illness 
concerns,  the  period  of  time  required 
daily  per  worker  to  perform  the  hand 
labor  activity,  and  the  costs  associated 
with  early-entry  as  stated  above. 

The  Agency  would  also  like  to 
consider  a  narrower  exception  request, 
such  as  one  confined  to  specific 
pesticide  products,  time,  pest  or 
infestations  where  risks  and  benefits  can 
be  better  defined.  This  would  allow  for 
an  exception  with  potentially  less  risk 
for  workers  because  of  less  frequent 
exposiare. 


C.  Comments  Solicited 

The  Agency  is  interested  in  a  full 
range  of  comments  and  information  on 
this  exception  request.  The  Agency 
particularly  welcomes  comments 
supported  by  information  that  would 
help  establish  the  economic  need  for  the 
exception  in  light  of  the  significant 
number  of  rose  growers  that  continue 
production  without  it,  the  appropriate 
group  to  administer  or  manage  the 
exception  since  Roses  Inc.  has  proposed 
to  administer  several  aspects  such  as 
grower  registration,  justification  of  need, 
limitation  of  eligibility  to  use  an 
exception  to  Roses,  Inc.  membership, 
and  pesticide  exposure  risks  to  workers 
from  allowing  early  entry  for  harvesting. 
Data  and  information  that  will  assist 
worker  and  harvester  risk  assessment 
and  adverse  incident  reports  are  of 
particular  need.  Through  public 
comment,  the  Agency  is  seeking 
information  to  further  improve  the  risk- 
benefit  analysis.  Individuals  are 
encouraged  to  provide  comments  on  all 
or  any  portions  of  the  information 
sought  by  the  Agency. 

List  of  Subjects  in  40  CFR  Part  170 

Envirormiental  protection. 
Administrative  practice  and  procedure. 
Occupational  safety  and  health. 
Pesticides  and  pests,  Roses. 

Dated:  May  23.  2000. 
Marcia  E.  Mulkey, 

Director,  Office  of  Pesticide  Programs 
|FR  Doc.  00-14322  Filed  6-6-00;  8:45  am] 
BILUNG  CODE  6S60-50-F 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Agency  Information  Collection 
Activtttes:  Proposed  Collection; 
Comment  Request 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Federal  Emergency 
Management  Agency  (FEMA).  as  part  of 
its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
new  information  collections.  In 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
3506(c)(2)(A)),  this  notice  seeks 
comments  concerning  implementation 
of  Project  Impact  Baseline  and  Progress 
Reports  in  Project  Impact  communities. 
These  reports  will  provide  data,  both 
narrative  and  quantitative,  for  assessing 
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d  cf)mniunity's  progress  towards  disaster 
re.sistanc:(> 

SUPPLEMENTARY  INFORMATION:  Congress 
tasked  FEMA  with  tht^  responsibility  to 
design  and  implement  a  meaningful  pre- 
disaster  initiative  that  would  reduce 
rapidly  escalating  disaster  costs,  and 
provided  funding  towards  that  goal 
This  initiative  is  entitled  Project  Impact: 
Building  a  Disaster  Resistant 
Cormnunity   Congress,  through  the 
mechanism  of  the  Covernment 
Performance  Results  Act.  requires  that 
we  show  that  the  money  is  being  used 
effectively  by  establishing  a  systematic 
process  of  evaluation  The  Baseline 
Report  and  subsequent  Annual  Progress 
Report  provide  a  means  of  data 
collection  for  this  obiective  and  have 
been  developed  to  capture  the  progress 
of  a  community  towards  disaster 
resistance  in  a  non-disaster  situation 
The  questions  in  both  reports  request 
information  relevant  to  the  hazards  and 
vulnerabilities  faced  by  the  community. 
There  are  also  questions  that  request 
information  about  damage  prevention 
activity  and  public  eiiucation  and 
awareness  activity  The  requested 


information  will  not  only  gauge  the 
momentum  towards  disaster  resistance 
but  will  indicate  success  of  the 
collaborative  processes  as  well.  The  data 
collected  will  also  be  used  as  a  basis  for 
initiative  development. 

The  community  may  also  use  the  data 
for  their  own  evaluation.  The  results  of 
the  evaluation,  particularly  when  they 
reflect  hard  work  and  accomplishment, 
can  be  publicized  as  a  way  of  affirming 
the  community's  commitment  to  the 
initiative  in  the  previous  year.  Included 
in  the  reports  are  questions  about  the 
community's  insurance  ratings  (the 
Building  Code  Effectiveness  Grading 
Scale  (BCEGS)  and  the  Community 
Rating  System  (CRSj).  These  indicators 
provide  Financial  incentives,  in  the  form 
of  lower  premium  rates,  to  communities 
who  are  increasing  their  disaster 
resistance. 

Collection  of  Information 

Title  Project  Impact  Baseline  and 
Annual  Progress  Reports. 

Tvpe  of  Information  Collection  New. 

Abstract  The  Baseline  report,  due 
only  the  1st  year  and  60  days  after  the 
Signing  Ceremony,  is  critical  to  provide 


a  picture  of  the  community's  ability'  to 
withstand  disasters  at  the  beginning  of 
its  designation  as  a  Project  Impact 
c:ommunity.  It  requests  information 
necessar\'  to  evaluate  the  disaster 
resistant  status  of  a  community  and 
should  help  Project  Impact 
Communities  establish  their  initial 
focus.  The  Annual  Progress  Report, 
which  is  due  annually  to  FEMA  for  five 
years  starting  on  the  1st  anniversary  of 
the  Signing  Ceremony,  allows  FEMA  to 
assess  the  community's  progress  with 
respect  to  both  national  goals  and 
program  initiatives.  It  also  provides  an 
opportunity  for  a  community  to  evaluate 
its  own  success  with  respect  to  local 
goals.  Both  of  these  data  collection 
mechanisms  provide  means  to  measure 
the  proper  use  of  grant  funding  as  well 
as  data  for  Government  Performance 
Results  Act  (GPRA)  reporting. 

Affected  Public:  Completing  the  form 
will  be  the  primary'  responsibility  of  the 
Local  Government  or  their  designee  but 
will  contain  information  about 
households,  businesses,  not  for  profit 
institutions.  State,  Local,  and  tribal 
Goveriunent. 


FEMA  Forms 

No  of 
respondents 

(A) 

Frequency  of 
response 

(B) 

Hours  per  response            Annual  burden  hours 
(C)                                 (AxBxC) 

Baseline  Report 

65 
113 

One-time 
Annually 

2  Hours                             130  Hours 

Progress  Reports 

2  Hours                           226  Hours 

«».• 

Total  

178 

356  Hours 

Estimated  Cost  $15,000  00  (Fifteen 
Thousand  dollarsj. 

Comments 

Written  comments  are  solicited  to  (a) 
evaluate  whether  the  proposed  data 
collection  is  neressarv'  for  the  proper 
performance  of  the  ageniv.  including 
whether  the  information  shall  have 
practical  utility;  (b)  evaluate  the 
accuracy  of  the  agencv's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodologv  and  .issum[)tions  used; 
(c)  enhance  the  ijualitv.  utilitv .  and 
clarity  of  the  information  to  be 
collected;  and  (d)  minimize  the  burden 
of  the  collection  of  mforiiiatuMi  on  those 
who  art'  to  respoiui.  iiu  iudiiig  through 
the  use  of  approfiriate  ■lutoiiiatcd, 
electronic,  inechdiiu  al.  or  other 
technologic.il  I  (ilicctiiiM  tec  liiii((iifs  or 
other  forms  of  inforni.ition  tec  hnology, 
eg,  permitting  electronic   sutiiiiissioii  of 
responses   Comments  should  be 
re<:eiveil  within  t)()  d.iys  of  the  date  of 
this  notice. 


ADDRESSES:  Interested  persons  should 
submit  written  comments  to  Muriel  B. 
Anderson.  Chief.  Record  Management 
Branch.  Program  Service  Division. 
Operations  Support  Directorates. 
Federal  Emergency  Management 
Agency,  500  C  Street.  SVV.  Room  316, 
Washington,  DC;  20472   Telephone 
number  (202)  646-2625   FAX  number 
(202)  646-3524.  Or  e-mail 
iiiuriel  andersc)n@fema.gov. 

FOR  FURTHER  INFORMATK)N  CONTACT: 

(ionfact  Prise  ilia  Scruggs.  Evaluation 
and  Assessment  Specialist,  Mitigation 
Directorate — ^Project  Impact,  at  (202) 
t)4t>— 4155  for  additional  information 
(.ontatt  Muriel  B  Anderson  at  (202) 
64()-2625  for  copies  of  the  proposed 
c  ollfc  tion  of  information 

Mike  Bo/./elli. 

.-^i  fu/ki  Din-i  Inr  I'n'tirani  Sf-rvK  (■>  /)/\/>/m/i. 
( >pi'mtions  Support  Directorate. 
!FK  I)(i(     no    142<)H  KiIimI  H-H-OO,  H  -in  .iml 
BILLING  CODE  871S-01-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1326-DR1 

Maine;  Amendment  No.  2  to  Notice  of 
a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 

action:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of  Maine 
(FEMA-1326-DR).  dated  April  28,  2000. 
and  related  determinations. 

EFFECTIVE  DATE:  May  24.  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 

Madge  Dale.  Response  and  Recover^' 
Directorate.  Federal  Emergency 
Management  Agency.  Washington.  DC 
20472, (202)  646-3772. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  incident  period  for 
this  disaster  is  closed  effective  April  26. 
2000 

(The  lolliiwing  Catrtlog  of  Feclerd!  Dcjmestic 
A->sisl,in(  I'  NiiiiibtTs  ((^FD.M  are  to  bt;  u.sed 
for  reporting  and  drawing  funds  8.1  5;i7, 
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Community  Disaster  Loans:  83.538.  Cora 
Brown  Fund  Pnjgram:  83. 539.  Crisis 
Counseling;  83.540.  Disaster  Legal  Services 
Program;  83.541.  Disaster  I'nemployment 
Assistance  (DUA);  83.542  Fire  Suppression 
Assistance;  83.543.  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
.Assistance  Grants;  83.545.  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program.) 

Lacy  E.  Suiter, 

Executive  Associate  Director.  Response  and 

Recuvery-  Directorate. 

|FR  Doc.  00-14299  Filed  6-6-00;  8:45  am] 

BILLING  CODE  671B-02-4> 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1328-DR] 

Missouri;  Amendment  No.  1  to  Notice 
of  a  Major  Disaster  Deciaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Missouri,  (FEMA-1328-DR),  dated  May 
12.  2000,  and  related  determinations. 
EFFECTIVE  DATE:  May  23,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3772. 

SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Missouri  is  hereby  amended  to  include 
Public  Assistance  to  the  following  areas 
among  those  areas  determined  to  have 
been  adversely  aifected  by  the 
catastrophe  declared  a  major  disaster  by 
the  President  in  his  declaration  of  May 
12. 2000: 

Franklin,  (efferson.  and  Gasconade 
Counties  for  Public  Assistance  (already 
designated  for  Individual  Assistance). 
(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537. 
Community  Disaster  Loans;  83.538.  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program:  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542.  Fire  Suppression 
Assistance;  83.543.  Individual  and  Familv 
Grant  (IFG)  Program;  83.544.  Public 
Assistance  Grants;  83.545.  Disaster  Housing 
Program:  83.548.  Hazard  Mitigation  Grant 
Program.) 

Lacy  v..  Suiter, 

Executive  Associate  Director.  Response  and 
Recovery'  Directorate. 

|FR  Doc.  00-14300  Filed  6-6-00;  8:45  am] 
BILUNG  CODE  S71»-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1329-DR] 

New  Mexico;  Amendment  No.  3  to 
Notice  of  a  Ma)or  Disaster  Deciaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  New  Mexico 
(FEMA-1329-DR),  dated  May  13.  2000, 
and  related  determinations. 
EFFECTIVE  DATE:  May  31,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington.  DC 
20472, (202)  646-3772. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of  New 
Mexico  is  hereby  amended  to  include 
the  following  area  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  May  13,  2000.  Act  (42 
U.S.C.  5121  etseq.),  as  follows: 

Otero  County  for  Public  Assistance 
(already  designated  for  Individual 

Assistance). 
(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537. 
Community  Disaster  Loans;  83.538.  Cora 
Brown  Fund  Program;  83.539.  Crisis 
Counseling;  83.540.  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Familv 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545.  Disaster  Housing 
Program;  83.548.  Hazard  Mitigation  Grant 
Program.) 

Lacy  E.  Suiter, 

Executive  Associate  Director,  Response  and 

Recovery  Directorate. 

[FR  Doc.  00-14301  Filed  6-6-00;  8:45  am] 

BILLING  CODE  671B-0Z-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-3154-EIM] 

New  Mexico;  Arrtendment  No.  3  to 
Notice  of  an  Emergency  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  an  emergency  for  the  State  of  New 
Mexico,  (FEMA-3154-EM).  dated  May 
10,  2000,  and  related  determinations. 


EFFECTIVE  DATE:  May  24.  2000 

FOR  FURTHER  INFORMATION  CONTACT: 

Madge  Dale.  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency.  Washington.  DC 
20472.  (202)646-3772, 

SUPPLEMENTARY  INFORMATION:  The  notice 
of  an  emergency  for  the  State  of  New 
Mexico  is  hereby  amended  to  include 
reimbursement  for  the  eligible  costs 
associated  with  the  pre-staging  of 
Federal.  State,  Compact,  and  Emergency 
Management  Assistance  Compact  fire 
suppression  assets  for  a  30-day  period 
beginning  with  the  incident  period  of 
May  5,  2000.  This  assistance  period  may 
be  extended.  All  pre-staging  will  be 
provided  contingent  upon  joint 
recommendations  and  staging  plans  of 
the  New  Mexico  Department  of  Forestry 
and  the  U.S.  Forest  Ser\ice. 
Reimbursement  for  costs  associated 
with  suppressing  wildland  fires  will 
continue  to  be  authorized  under  Section 
420  of  the  Stafford  Act.  This  assistance 
is  for  the  following  areas  determined  to 
have  been  adversely  affected  by  the 
catastrophe  declared  an  emergency  by 
the  President  in  his  declaration  of  May 
10,  2000: 

Bernalillo.  Catron.  Chaves.  Cibola.  Colfax. 
Curry.  DeBaca.  Dona  Ana,  Eddy.  Grant, 
Guadalupe.  Harding.  Hidalgo.  Lea.  Lincoln. 
Luna.  McKinley.  Mora.  Otero.  Quay. 
Roosevelt,  San  |uan.  San  Miguel.  Sierra. 
Socorro.  Taos.  Torrance.  Union,  and  Valencia 
Counties. 

Los  Alamos.  Rio  Arriba.  Sandoval,  and 
Santa  Fe  Counties  (previously  designated  for 
emergency  protective  measures  (Category'  B). 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537. 
Community  Disaster  Loans;  83.538.  Cora 
Brown  Fund  Program:  83.539.  Crisis 
Counseling:  83.540.  Disaster  Legal  Services 
Program;  83.541.  Disaster  UnemploNTnent 
Assistance  (DUA);  83.542.  Fire  Suppression 
Assistance;  83.543.  Individual  and  Family 
Grant  (IFG)  Program;  83.544.  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program:  83.548,  Hazard  Mitigation  Grant 
Program.) 

Lacy  E.  Suiter, 

Executive  Associate  Director.  Response  and 
Recovery  Directorate. 

|FR  Doc.  00-14303  Filed  6-6-00:  8:45  amj 
BILUNG  CODE  671B-02-U 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEIMA-3154-EM] 

New  Mexico;  Amendment  No.  4  to 
Notice  of  an  Emergency  Deciaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
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action:  NiilicH. 


SUMMARY:  This  nntirr  amnnds  thp  notirn 
(if  ail  t'iii('r>;cn(  v  tor  thi'  State  i if  New 
M.'XK  n.  (F'kM.\    ,^1.^4-KM)    ilatrd  Mav 
1(1.  2000.  ami  ri'latfci  (ictfrmiiialKins. 
EFFECTIVE  DATE:  MdV  2«.  2000 
FOR  FURTHER  INFORMATION  CONTACT: 
Mad^t'  Dalf.  Kcspoiix-  and  Kticuviiry 
DirtHtoratf,  KftitT.il  Kiiifri;rncy 
Mana^i'mt'iit  .X^entv.  Wa.siiingtnn,  DC 
20472.  (202)  ()4t.-:)772 

SUPPLEMENTARY  INFORMATION:  Tilt-  ri(itu;»' 
(if  an  tMntTgcncv  for  tii»'  .State  of  New 
Mexico  is  here()\  amended  to  include 
the  following  areas  among  those  areas 
determined  to  have  heen  adversel\ 
affected  hv  the  cat<istrophe  declared  dn 
emergtMK  \  bv  the  President  in  his 
declaration  of  May  10.  2000 

l.iiK  iiln  .imi  S.in  Miguel  Cdiirilit-s  tur 
fnitTgi'iit  V  |irol('(  tivf  int'Hsurcs  Id.iti'gmv  H) 
liinicr  the  I'liblK   .AssisIaiK  e  iiro^iMin 
(Th»!  fallowing  Calfiloj,!  (if  Kt'(itM,il  DumBslic, 
Assistdn(  e  Numbers  ((!Fl)A)  ,iri'  tn  \«-  us»'(l 
for  repdrtiiif^  and  (Irawiiin  fumls   H  I  '>  i7, 
( jimrmituts  Dis.istcr  I.daiis;  H:i  T)  iH.  l^ir.i 
Kriivvn  Fiimi  ('ni^rain.  H.f  .S:!*!,  (tisis 
(Idun^chnn.  HI  ')4ll,  Dis.isIit  I.t-gnl  StTVues 
Prdnram.  Hi  ")41    Disaster  I  nein[)ldvmenl 
.'Xsslst.iiK  (•  (1)1  Al;  Hi  .')42.  Kill'  .Suppri'ssiiiii 
AssislaiK  e.  8.)  54i.  IniiuuiuHJ  and  Kaiiuh 
Grant  (IFi;)  frograni.  Hi  144,  Publu 
.^sslstan(  e  tiranls;  H.i  545,  Disaster  Housing 
Frogram.  H.'i  54a.  Hazard  Mitigation  (irant 
Program  I 

l.acy  E.  Suiter, 

E\f(  utnr  Assdi  Kitr  Ihrector.  flp.s-pi 'fi.sc  and 
RivintT,  Pirfi  tonttf 

jFR  D(u    ()()-14  i04  Filed  f>-6-<)0;  8  45  am] 

BILLING  CODE  671»-02-iJ 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1330-OR] 

South  Dakota;  Major  Disaster  and 
Related  Determinations 

AGENCY:  Ffideral  Emergency 
Management  Agency  (F'EMA). 
ACTION:  Notice. 

summary:  This  is  a  notice  of  the 
Pn;sidential  declaration  of  a  major 
disaster  for  the  State  of  South  Dakota 
(FEMA-1330-DR),  dated  May  19.  2000. 
and  related  determinations. 
EFFECTIVE  DATE:  Mav  19.  2000 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale.  Response  and  Recovery 
Directorate.  F'ederal  Emergent:y 
Management  Ageiu  v.  Washington.  DC 
20472.  (202)  ti4ti-;i772 
SUPPLEMENTARY  INFORMATION:.  Notice  is 
hereby  given  that,  in  a  letter  dated  May 
19.  2000.  the  President  declared  a  major 


disaster  under  the  aiithoritv  of  the 
Robert  T  .Stafford  Disaster  Relief  and 
EmergencN'  Assistance  Av\  (42  US  (" 
5121  ft  sfv/  ).  as  follows 

I  h.ivf  dftennmi'd  ill  il  Id''  iliin.igf  in 
(  Hrldiii  arvas  ol  llic  .Slalc  dt  .Soulh  Dakota, 
resulluig  from  a  sfMre  winter  sliuin. 
flooding,  laiidsluies,  and  mudslidt-s  on  .\()ril 
18-20.  2000.  IS  of  sulFu  ient  swverilv  and 
magnitude  to  warrant  a  major  disaster 
de<  laratiiin  under  the  RuFert  T   .Stafford 
Disaster  Kejiel  am)  Fineii;er,(  \  .Xssistam  e 
.■\(:l.  P.L   'H-w!HH   as  amended  Cthe  Slaffurd 
Act")   I.  theretdre.  dei  lare  that  sui  h  a  ma|dr 
disaster  exists  in  the  State  of  South  Dakota 

In  order  to  (irov  ide  Fe<feral  assistani  e,  voii 
.ire  hereh\  authon/t'd  to  .illiicate  from  funds 
.callable  tor  these  purposes,  su(  h  amounts  as 
Vdii  finii  nei  essar\  fur  Federal  disaster 
assistaiii  e  and  administratue  expenses. 

You  are  aiithdri/e(i  td  provide  Public 
.Assistani  e  and  Hazard  Mitigation  in  the 
designated  areas  and  anv  other  furnis  ot 
assistant  e  under  the  .Stafford  ,^(  I  \ou  m.i\ 
deem  appropriate   Consistent  with  the 
re(juirement  that  Federal  assistant  e  be 
supplemental,  am  Federal  funds  (iroMiied 
uniJer  the  .Statford  ,\i  1  fdr  Fiitilu   .■\ssistan(.e 
or  Hazard  Mitigation  vmU  l)e  limited  to  75 
percent  of  the  total  eligible  (  dsts. 

Further.  \nu  are  authorized  to  make 
(  hanges  to  this  de(  laration  td  the  extent 
alldwable  under  the  .Stafford  .^l  t 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148.  I 
hereby  appoint  Steven  Emory  of  the 
Federal  Emergency  Management  Agency 
to  act  as  the  Federal  Coordinating 
Officer  fur  this  declared  disaster. 

1  do  hereby  determine  the  following 
areas  of  the  State  of  South  Dakota  to 
have  been  affected  adversely  by  this 
declared  major  disaster; 

Custer.  Fall  River,  lackson.  Pennington. 

and  .Shannon  Counties  for  Public  .Assistance 

All  counties  within  the  State  of  South 
Dakota  are  eligible  to  apply  for 
assistance  under  the  Hazard  Mitigation 
Grant  Program, 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFD.M  are  to  be  u.sed 
for  reporting  and  drawing  funds:  8:i  537. 
Communitv  Disaster  Loans;  8:i.5;i8.  Cora 
[irown  Fund  Program.  8:i  539.  Crisis 
Counseling.  8.i  540   Disaster  Legal  .Services 
Program.  83  541.  Disaster  L'nemplovment 
Assistant  e  (DC .A);  83.542,  Fire  Suppression 
.Assistance;  83.543.  Individual  and  Familv 
Crant  (IFGl  Program.  83  544.  Publu 
.AssistaiK  e  Grants.  83  545.  Disaster  Housing 
Program,  83  548.  Hazard  Mitigation  Grant 
Program  ) 

lames  L.  Witt, 

[)ir('rt(jr 

[FR  Dot.  00-14302  Filed  6-fi-OO;  8  45  am] 

BILLING  CODE  6718-02-U 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

U.S.  Fire  Administrator's  National  Fire 
Safety  Campaign  Grant  Program 

AGENCY:  Federal  Emergency 

Management  .Agency  (FEMA).  l'..S.  Fire 

.Administration  (USFA). 

ACTION:  Notice  of  funds  and  grant 

availabilitv. 


SUMMARY:  We  (USFA)  give  notice  of 
S250.000  of  appropriated  grant  funds  to 
assist  eligible  organizations  with  their 
current  fire  prevention/reduction 
educational  initiatives  for  high  risk 
groups  This  is  a  one-time,  non- 
appealable grant.  All  selections  are 
final 

DATES:  We  will  issue  the  Request  for 
Application  (RFAl  packages  on  or  about 
|une  7.  2000.  ('omplete  application 
packages  must  be  postmarked  and 
received  bv  FEMA  on  or  before  Julv  24. 
2000 

ADDRESSES:  Eligible  applicants  can 
download  the  RFA  from  the  FEMA/ 
USFA  website  [l\^^'\^^.usf a  fema.gov).  or 
they  may  contact  the  Information  Point 
of  Contact  listed  below  who  will  mail  an 
RFA  to  them. 

INFORMATION  POINT  OF  CONTACT:  Denise 
A.  Brown.  Program  Analyst.  Office  of 
the  U.S.  Fire  Administrator,  Federal 
Emergency  Management  Agency.  500  C 
Street.  S\V..  room  806.  Washington.  DC 
20472;  (telephone)  (202)  646-3731; 
facsimile  (202)  646-4301;  (email) 
denise.brown@fema.gov 
REQUEST  FOR  APPLICATION  POINT  OF 
CONTACT:  Cindy  Adams,  Contract 
Specialist.  Federal  Emergency 
Management  Agency,  U.S.  Fire 
Administration.  16825  South  Seton 
Avenue.  Emmitsburg,  MD  21727: 
(telephone)  (301)  447-1221;  (facsimile) 
(301)  447-1092;  or  (email) 
cindy.adams@fema.gov. 

SUPPLEMENTARY  INFORMATION: 

Throughout  this  notice  the  term  "we" 
refers  to  the  USFA. 

Under  the  Federal  Fire  Prevention 
and  Control  Act.  15  U.S.C.  §  2218.  we 
are  issuing  an  RFA  to  implement  a 
competitive  $250,000  grant  program  that 
is  limited  to  eligible  grant  applicants. 
(Please  see  Eligibility  criteria  below). 
We  intend  to  award  ten  (10)  grants  of 
S25.000.00  each  under  this  grant 
program.  All  grant  awards  will  have  a 
project  period  of  one  year,  and  will 
require  a  six  (6)  month  report  and  a  final 
report  detailing  the  progress  of  the  grant 
program,  and  how  the  grantees  are 
spending  the  funds. 

Description  of  Grant  Program:  Public 
fire  safety  education  is  an  integral  part 


of  the  USFA's  mission.  In  order  to  meet 
that  goal,  the  U.S.  Fire  Administrator 
will  provide  funding  to  grass  roots 
groups,  fire  departments,  and  to  other 
established  organizations  to  assist  them 
in  their  current  fire  prevention/ 
reduction  educational  initiatives  for 
high  risk  groups.  Citizens  who  are  at 
greatest  risk  of  being  injured  or  killed  by 
fire  include  the  elderly,  children, 
African-Americans,  Latinos,  Native 
Americans,  and  rural  and  urban 
residents. 

Grantees  are  to  use  grants  awarded 
under  this  program  to  deliver 
educational  services,  materials,  and 
information  to  strengthen  fire  and  life 
safety  awareness  for  high-risk 
audiences,  and  to  enhance  the 
continued  partnerships  between  fire 
service  organizations  and  other  non- 
profit organizations  within  the 
community. 

Eligibility:  Applicants  applying  for 
grants  must  meet  the  following 
requirements: 

(a)  The  applicant  must  be  a 
community-based,  grass  roots 
organization  or  other  established  non- 
profit organization  demonstrating  that  it 
works  in  partnership  with  a  local  fire 
department.  The  applicant  can  also  be  a 
fire  department  (but  not  Federal/ 
military  fire  departments).  The 
organization  must  currently  work 
toward  increasing  the  public's 
knowledge  and  awareness  of  the 
importance  of  fire  safety  and  prevention 
in  an  innovative  manner,  implementing 
a  unique  delivery  style.  It  is  the  hope  of 
the  Administrator  that  the  grant 
recipients'  programs  can  be  replicated 
for  use  by  other  organizations  that  teach 
and  reinforce  fire  safety  education  and 
initiatives,  and  can  be  "best  practices" 
examples  within  USFA  curriculum.  We 
will  limit  the  grants  to  U.S. 
organizations,  and  we  intend  that 
grantees  use  the  funds  only  in  this 
country  and  its  protectorates.  Examples 
of  non-fire  and  fire  organizations  follow: 

(1)  Non-fire  organizations.  For 
example: 

•  Community-based  organizations; 

•  Non-profit  organizations; 

•  Civic  organizations  (i.e.,  civic  clubs, 
youth  or  senior  citizen  organizations, 
fraternities/sororities,  etc.); 

•  Schools  (i.e.,  public  or  private 
schools — kindergarten  through  high 
school,  colleges/uiniversities). 

(2)  Fire  Organizations.  For  example: 

•  Fire  Departments  [i.e.,  municipal, 
volunteer,  private), 

•  Fire  Professional  Organizations  (at 
the  local  level). 

•  Fire  Historical  or  Educational 
Organizations. 


(b)  The  applicant's  public  fire  safety 
and  prevention  program  must  have  been 
in  place  for  at  least  one  (1)  year. 

(c)  The  applicant  must  be  located  in 
the  United  States. 

Restrictions:  Awards  made  under  this 
grant  program  are  one-time,  non- 
appealable grants.  All  selections  are 
final. 

•  Grants  awarded  under  this  program 
will  support  existing  programs  only; 
grantees  may  not  use  the  funds  to  create 
or  establish  a  new  program. 

•  OMB  Circular  A-21,  Cost  Principles 
for  Educational  Institutions;  A-87,  Cost 
Principles  for  State  and  Local 
Governments;  or  A-122,  Cost  Principles 
for  Non-Profit  Organizations  will  govern 
the  allowability  of  costs  associated  with 
supporting  the  program  identified  in  a 
grant  awardee's  project  description. 

•  Grantees  are  not  to  use  this  grant  to 
purchase  or  acquire:  fire  prevention 
equipment  or  apparatus;  office  furniture 
and  equipment  such  as  computers  and 
telephones;  contractors,  subcontractors 
or  instructors  for  the  program. 

•  Nor  may  grantees  use  this  grant  to 
lease,  rent,  alter,  or  construct  real 
property. 

Supplemental  Application 
Information:  Eligible  applicants  will 
explain,  in  detail,  how  they  will  spend 
the  funds  under  this  grant.  All 
applicants  must  submit  the  following 
supplemental  information  as  part  of 
their  application  package  (Please  note: 
We  will  not  return  application 
packages): 

(a)  A  one  (1)  page  (maximum) 
summary  that  describes  how  the 
applicant  meets  the  eligibility 
requirements.  Please  address  each  of  the 
three  (3)  eligibility  criteria  separately. 

(b)  A  five  (5)  page  (maximum)  project 
narrative  that  explains,  in  detail,  how 
the  applicant  intends  to  use  the  grant 
funding. 

(1)  This  narrative  must  include,  but 
need  not  be  limited  to; 

•  specific  program  goals; 

•  target  audience(s)  the  program 
reaches  or  will  reach; 

•  innovative  methodology  the 
program  uses  to  reach  the  target 
audience(s); 

•  the  program's  current  operating 
budget/funding  level/source  of  funding; 

•  number  of  citizens  that  the  program 
serves, 

•  partnerships  with  local  fire 
departments  and  other  organizations  in 
carrying  out  the  program,  and 

•  how  the  applicant  promotes  the 
program.  (Please  include  samples  of  any 
existing  promotional  materials — i.e.. 
print,  audio,  video,  and  media 
coverage — for  review). 

(2)  A  description  of  program  results  is 
also  critical  to  the  narrative,  addressing: 


•  achievement  of  program  goals 
(provide  statistics): 

•  reduction  of  fire  loss  of  life  or 
property  (provide  statistics); 

•  publicity  received  (copies  of  media 
coverage);  and 

•  other  measures  of  success  (provide 
evidence  of  measured  results). 

(3)  Finally,  the  narrative  must  include 
an  analysis  of  the  growth  potential  for 
the  program,  describing  how  the 
applicant  will  use  grant  funds  to  reach 
a  larger  target  audience(s). 

Evaluation:  We  intend  to  evaluate  all 
applications  received  by  the  established 
application  due  date  and  award  ten  (10) 
$25,000.00  grants  based  upon  the 
following  criteria: 

(1)  Demonstrated  relevance/need  for 
the  program; 

(2)  Applicant's  past  use  of  resources 
for  the  program,  and  proposed  future 
use  of  resources; 

(3)  Measured  results  of  program,  and 
future  goals; 

(4)  Demonstrated  growth  and 
replicability  of  the  program. 

Dated;  June  1.  2000. 
Carrye  B.  Brown, 

t'.S.  Fire  Administrator 

|FR  Doc.  00-14305  Filed  6-6-00:  8:45  am] 

BILLING  CODE  6718-08-P 


FEDERAL  MARITIME  COMMISSION 

Notice  of  Agreement(s)  Filed 

The  Commission  hereby  gives  notice 
of  the  filing  of  the  following 
agreement(s)  under  the  Shipping  Act  of 
1984.  Interested  parties  can  review  or 
obtain  copies  of  agreements  at  the 
Washington.  DC  offices  of  the 
Commission,  800  North  Capitol  Street. 
NW.  Room  940.  Interested  parties  may 
submit  comments  on  an  agreement  to 
the  Secretary',  Federal  Maritime 
Commission.  Washington.  DC  20573 
within  10  days  of  the  date  this  notice 
appears  in  the  Federal  Register. 

Agreement  Xo.:  11305-007. 

Title:  United  Alliance  Agreement. 

Parties: 

Cho  Yang  Shipping  Company,  Ltd. 

DSR-Senator  Lines  GmbH 

Hanjin  Shipping  Co..  Ltd. 

United  Arao  Shipping  Company 

S\'nopsis:  The  proposed  amendment 
would  permit  a  party  belonging  to 
another  agreement  in  the  trade  to  obtain 
space  from  carriers  operating  under  that 
agreement  for  its  own  use  or  sale  to  a 
member  of  this  Agreement.  It  also  lists 
other  agreements,  currently  in  effect, 
from  which  such  space  would  be 
obtained  and  makes  other  conforming, 
administrative  changes  to  the 
Agreement. 
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Aprpement  \'n  :  011441  -004 
Titlf  NYK/NOS  K)int  Scrviu? 
A^rtHMiient. 
Purtit's 

Wallenius  VVilhtjlinscii  Lines  AS 
Nippon  Yusen  Kai.slia 

Synopsis  The  aniiuuimt-nt  doli^tos  th«» 
Mediterranean.  Black.  Red  and  Arabian 
Sea.s  from  the  geographic  scope  of  the 
agreement,  reduces  the  number  of 
vessels  operated,  and  restates/updates 
the  agreement 

Agwemfnt  Nn.:  01 1675-001 . 

Title:  DSEN/EMC-Slot  Charter 
Agreement. 

Parties: 

DSR-Senator  Lines  (imbH 

Evergreen  Marine  (lorf)   (Taiwan)  Ltd 

Svnop.si.v.  The  proposed  modification 
reduces  Evergreen  s  westbound  slot 
allocation  and  establishes  a  45-dav 
notice  period  to  terminate  the  agreement 
on  or  after  September  30,  2000. 

llrltlMl       llMlf    J,     JOOO 

H\  Onlfi  .,1  thi'  IimIit.iI  M.inlim.' 
( '.I  iminissimi 

Bryant  I..  V'anBrakli*. 

Sft  rf fi;n 

IFK  Dn(    (HI    14  I4h  1  ill. I  h-t.-(Hl;  H  4'>  am| 

BILLING  CODE  673(M)1   P 


FEDERAL  MARITIME  COMMISSION 

Security  for  the  Protection  of  the 
Public  Indemnification  of  Passengers 
for  Nonperformance  of  Transportation; 
Notice  of  Issuance  of  Certificate 
(Performance) 

Notice  is  herehv  given  that  the 
following  have  been  issued  a  Certifii  ate 
of  F*'inancial  Res()onsibilitv  for 
Indemnification  of  Passengers  for 
Nonperformance  of  Transportation 
pursuant  to  the  provisions  of  sec:tion  .<, 
Public  Law  89-777  (4H  U.S.C;.  «iH17  (e)) 
and  the  Federal  Maritime  Clommission's 
implt'menting  regulati(ms  at  4ti  (!FK  part 
.S40.  as  amendfHJ: 

American  (ilassic  V'ovages  Company. 

1380  Port  of  New  Orleans  Place, 

New  Orleans.  LA  7013()-18't() 
Vessels:  Hoastdl  Qiii-eii  So   1  and 

Coasttil  Queen  So  2 
C^osta  Crociere  S.p  A   and  Costa  (iruise 

Lines  N. v., World  Trade  Center,  80 

S.W  8th  .Street.  Miami.  FL  33130- 

30M7 
Vessel:  V.osUi  Atlanta  n 
(iuiuird  Line  Limited  (d/b/a  .Se.ibourn 

Cruise  Line),  \S\KW  Blue  Lagoon 

[Irive.  Suite  400.  Miami,  FL  33  12t. 
Vessels:  Seahourn  (iothiess  I. 

Seiihourn  (.Vn/i/cs.s  //and  Sedtxnini 

Sun 
Premier  Operations,  Ltd.  (d/b/a  Premier 

Cruises  ,iiid  Premier  Cruise  Lines), 


400  (ihallenger  Road,  Capo 

Canaveral,  FL  32920 
Vessels:  The  Bit^  Red  Boat  II.  The  Big 

Bed  Boat  III.  Oceanic.  Rembrandt 

and  Seabreeze  I 
Princess  Cruises,  Inc  ,  Princess  Cruise 

Lines,  Ltd.,  and  The  Peninsular  and 

Oriental  Steam  Navigation 

Companv.  10100  Santa  Monica 

Blvd.,  Suite  1800,  Los  Angeles,  CA 

90067 
Vessels:  (Jrown  Princess.  DawTi 

Princess.  Ciolden  Princess.  Grand 

Princess,  Ocean  Princess.  Regal 

Princess.  Sea  Princess  and  Sun 

Princess 
Radisson  Seven  Seas  Cruises,  Inc.,  600 

Corporate  Drive,  Suite  410,  Fort 

Lauderdale,  FL  33334 
Vessel:  Seven  Sens  Mariner 
Royal  Clarihbean  Ouises  Ltd.  (d/b/a 

Royal  Caribbean  International), 

10.50  Caribbean  Wa\ ,  Miami,  FL 

33132-2096 
Vessels:  Adventure  of  the  Seas, 

Brilhanie  of  the  Seas.  Radiance  of 

t^e  Seas.  Vantage  III  dnd  Vantage 

IV 
Siiversea  Cruises.  Ltd  .  1 10  East 

Broward  Blvd  .  Fort  I^uderdale,  FL 

33301 
Vessel:  Silver  Shadow 

Drited    [line  2.  2000 
Brvant  I..  V'anBrakle, 

Sfi  niiir, 

UK  I).. I     (10-14345  Filed  &-6-00;  8:45  ami 

BILUNC  CODE  6730-01 -P 


FEDERAL  MARITIME  COMMISSION 

Security  for  the  Protection  of  the 
Public  Financial  Responsibility  To 
Meet  Liability  incurred  for  Death  or 
Injury  To  Passengers  or  Other  Persons 
On  Voyages;  Notice  of  issuance  of 
Certificate  (Casualty) 

Notice  is  herebv  given  that  the 
following  have  been  issueci  a  ("ertific:ate 
of  Financial  Responsibilitv  to  meet 
Liability  Incurred  for  Death  or  Injury  to 
Passengers  or  other  Persons  on  Voyages 
pursuant  to  the  provisiims  of  Section  2, 
PiiblK   Law  89-777  (46  I'.S.C;.  817(d)) 
and  the  Federal  Maritime  (Commission's 
implementing  regulations  at  46  CFR  part 
,')40.  as  amendt^d: 
Celebrity  Ouises  Inc    and  Millennium 

hu  ,  lO.SO  (Caribbean  Way,  Miami, 

FL  33132 
Vessel:  Millennium 
Ciinard  Line  Limited.  6100  Blue  Lagoon 

Drive.  Suite  400.  Miami,  FL  33126 
\'essels:  Seahourn  (ioddess  /and 

Seabourn  Cimldess  II 
The  Delta  Queen  Steamboat  Co  and 

Great  AQ  Steamboat.  LLC,  1380 


Port  of  New  Orleans  Place,  New 
Orleans,  LA  70130-1890 

Vessel:  American  Queen 
The  Delta  Queen  Steamboat  Co.  and 
Great  Pacific  NW  Ouise  Line, 
L.L.C.,  1380  Port  of  New  Orleans 
Place,  New  Orleans,  LA  70130- 
1890 

Vessel:  Columbia  Queen 
The  Delta. Queen  Steamboat  Co.  and 
Great  River  Cruise  Line,  L.L.C]., 
1 380  Port  of  New  Orleans  Place, 
New  Orleans,  LA  70130-1890 

Vessel:  Delta  Queen 
The  Delta  Queen  Steamboat  Co.  and 
Great  Ocean  Cruise  Line,  L.L.C., 
1 380  Port  of  New  Orleans  Place. 
New  Orleans,  LA  70130-1890 

Vessel:  Mississippi  Queen 
Imperial  Majesty  Cruise  Line  L.L.C.. 

Celebration  World  Cruises,  Inc.  and 
OB  Limited,  5100  N.  State  Road, 
Suite  137,  Fort  Lauderdale,  FL 
33319 

Vessel:  Oceanbreeze 
Lindblad  Expeditions,  Inc.,  E.T.I.C.A. 
and  Metrohotel  C.A.,  720  Fifth 
Avenue,  New  York.  NY  10019 

Vessel:  Polaris 
Lindblad  E.xpeditions.  Inc..  SPEX  Sea 
Bird  Ltd.  and  Majestic  Alaska  Boat 
Company,  720  Fifth  Avenue,  New 
York,  NY  10019 

Vessel:  Sea  Bird 
Lindblad  Expeditions,  Inc.  and  SPEX 
Sea  Lion  Ltd.,  720  Fifth  Avenue, 
New  York.  NY  10019 

Vessel:  Sea  Lion 
Premier  (Jperations,  Ltd.  and 

International  Shipping  Partners, 
Inc .,  400  Challenger  Road,  Cape 
Canaveral,  FL  32920 

Vessel:  The  Big  Red  Boat  III 
Princess  Cruises,  Inc.,  Princess  Cruise 
Lines.  Ltd.,  and  The  Peninsular  and 
Oriental  Steam  Navigation 
(.ompany.  10100  Santa  Monica 
Blvd.,  Suite  1800,  Los  Angeles,  CA 
90067 

Vessels:  Crown  Princess  and  Regal 
Princess 
Princess  Cruises,  Inc.,  Princess  Cruise 
Lines,  Ltd.,  Fairline  Shipping 
("orporation.  Ltd.,  and  The 
Peninsular  and  Oriental  Steam 
Navigation  Company,  10100  Santa 
Monica  Blvd..  Suite  1800,  Los 
Angeles,  CA  90067 

Vessel:  Dawn  Princess 
Princess  (Cruises,  Inc.,  Princess  Cruise 
Lines,  Ltd..  Fairline  Shipping 
International  Corporation,  Ltd.,  and 
The  Peninsular  and  Oriental  Steam 
Navigation  Company,  10100  Santa 
Mimica  Blvd.,  Suite  1800,  Los 
Angeles,  CA  90067 

Vessel:  Grand  Princess 
Printiess  Cruises,  Inc.,  Princess  Cruise 
Lines,  Ltd.,  OP  Shipping 
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Corporation,  Ltd.,  and  The 
Peninsular  and  Oriental  Steam 
Navigation  Company,  10100  Santa 
Monica  Blvd.,  Suite  1800,  Los 
Angeles,  CA  90067 

Vessel:  Ocean  Princess 
Princess  Cruises,  Inc.,  Princess  Cruise 
Lines,  Ltd.,  CP  Shipping 
Corporation,  Ltd,  and  The 
Peninsular  and  Oriental  Steam 
Navigation  Company,  10100  Santa 
Monica  Blvd..  Suite  1800,  Los 
Angeles,  CCA  90067 

Vessel:  Sea  Princess 
Princess  Cruises,  Inc.,  Princess  Cruise 
Lines,  Ltd.,  CORGT  Shipping 
Corporation  (Sociedade  Unipessoal) 
Lda. ,  and  The  Peninsular  and 
Oriental  Steam  Navigation 
Company,  10100  Santa  Monica 
Blvd.,  Suite  1800,  Los  Angeles,  CA 
90067 

Vessel:  Sun  Princess 

Dated:  June  2,  2000. 
Bryant  L.  VanBrakle, 

Secretary 

|FR  Doc.  00-14348  Filed  6-6-00;  8:45  am) 

BILUNG  CODE  6730-01 -P 


FEDERAL  MARITIME  COMMISSION 

Ocean  Transportation  Intermediary 
License  Applicant 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission  an 
application  for  licenses  as  Non-Vessel 
Operating  Conmion  Carrier  and  Ocean 
Freight  Forwarder — Ocean 
Transportation  Intermediary  pursuant  to 
section  19  of  the  Shipping  Act  of  1984 
as  amended  (46  U.S.C.  app.  1718  and  46 
CFR  515). 

Persons  knowing  of  any  reason  why 
the  following  applicants  should  not 
receive  a  license  are  requested  to 
contact  the  Office  of  Transportation 
Intermediaries,  Federal  Maritime 
Commission,  Washington,  DC  20573. 

Non- Vessel-Operating  Common  Carrier 
Ocean  Transportation  Intermediary 
Applicants 

YT  Youngtrans.  Inc.  d/b/a  Youngtrans, 
177-25  Rockaway  Blvd.,  Jamaica.  NY 
11434,  Officers:  Young  S.  Sue,  Vice 
President  (Quahfying  Individual); 
Veaumyung  Yoon.  President 

Global  Ocean  (Chicago)  Inc.,  d/b/a 
Global  Logix,  Inc..  659  Supreme 
Drive.  Bensenville,  IL  60106,  Officers: 
Hyun  Soon  Yoon,  President 
(Qualifying  Individual);  Hyo  Sub 
(Steven)  Yoon,  Director 

Worldlink  Logix  Service,  Inc.,  440  Route 
17  North,  Suite  3B,  Hasbrouck 


Heights,  NJ  07604,  Officer:  Yunyop 
Kim,  Director 

Non- Vessel  Operating  Common  Carrier 
and  Ocean  Freight  Forwarder 
Transportation  Intermediary 
Applicants 

Cosmic  Express  Corp.,  14545  Valley 
View  Avenue,  #F,  Santa  Fe  Springs, 
CA  90670.  Officer:  Jennifer  Huang, 
President  (Qualifying  Individual) 

Planes  Moving  &  Storage,  Inc.,  9823 
Cincinnati-Dayton  Road,  West 
Chester.  OH  45069,  Officers:  Jinmiy 
Huff,  Vice  President;  John  Planes, 
C.E.O. 

Ocean  Frei^t  Forwarders — Ocean 
Transportation  Intermediary 
Applicants 

Carolina  Shipping  Company,  1064 
Gardner  Rd..  Suite  312,  Charleston, 
SC  29407,  Officers:  Dennis  Forsberg, 
President;  John  Springer,  Chairman 

AmCar  Forwarding.  Inc.,  7700  NW  81 
Place,  #1,  Miami,  FL  33166,  Officers: 
Henk  C^enen,  President  (Qualifying 
Individual);  Robert  Van  Vliet,  Vice 
President 

Dated:  June  2,  2000. 
Bryant  L,  VanBrakle, 
Secretary. 

[PR  Doc.  00-14344  Filed  6-6-00:  8:45  am] 
BHJJNG  CODC  6730-01 -U 


FEDERAL  RESERVE  SYSTEM 

Change  In  Bank  Control  Notices; 
Acquisitions  of  Shares  of  Banks  or 
Bank  Holding  Compantes 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  181 7(j))  and 
§  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  offices  of  the  Board  of  Ckivemors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Ciovemors.  Comments 
must  be  received  not  later  than  June  22, 
2000. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Lois  Berthaume,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303-2713: 

1.  Cieorge  Vibbert,  Jr.,  Tullahoma, 
Teimessee;  Elwanda  Vibbert, 
Tullahoma,  Tennessee;  Faye  Sawyer 


Stynchula,  Isle  of  Palms,  South 
Carolina;  and  Sam  Sawyer,  Tullahoma. 
Tennessee:  to  retain  voting  shares  of 
American  City  Bancorp,  Inc.. 
Tullahoma,  Termessee,  and  thereby 
indirectly  retain  voting  shares  of 
American  City  Bank,  Tullahoma, 
Teimessee. 

B.  Federal  Reserve  Bank  of 
Minneapolis  (JoAnne  F.  Lewellen. 
Assistant  Vice  President)  90  Heimepin 
Avenue,  Minneapolis,  Minnesota 
55480-0291: 

1.  Cobb  Voting  Trust,  St.  Croix  Falls. 
Wisconsin;  and  Walter  (^orge  Fries  (as 
an  individual  and  as  a  Triistee  of  the 
Trust),  Wabasha,  Minnesota;  to  acquire 
additional  voting  voting  shares  of 
Financial  Services  of  St.  CCroix  Falls,  St. 
Croix  Falls.  Wisconsin,  and  thereby 
indirectly  acquire  voting  shares  of  Eagle 
Valley  Bank,  N.A.,  St.  CCroix  Falls, 
Wisconsin. 

Board  of  Ck)vemors  of  the  Federal  Reserve 
System.  June  2.  2000. 
Robert  deV.  Frierson, 

Associate  Secretary  of  the  Board. 

(FR  Doc.  00-14307  Filed  6-6-00:  8  45  am) 
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FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
RAergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  (Zompanv 
Act  of  1956  (12  U.S.C.  1841  ef  seg.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ovraership  of.  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  (Governors.  Interested 
persons  may  express  their  views  in 
vn"iting  on  \he  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  compUes  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
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holding  companies  mav  b«  obtained 
from  the  National  Information  (Center 
website  at  www.ffiec.^ov/nic/ 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  June  30,  2000 

A.  Federal  Reserve  Bank  of  Atlanta 
(Lois  Berthaume,  Vice  President).  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303-2713: 

1  Cheaha  Financial  Group,  Inc.. 
Oxford,  Alabama;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Cheaha 
Bank,  Oxford,  Alabama  (in 
organization). 

Board  of  Ck)vernors  of  the  Federal  Reserve 
System.  lune  1.  2000. 
Robert  deV.  Frierson, 

Assixiatf  Sfcrvtan  of  thf  Hoard 

[FR  Un( .  00-14219  Filed  6-6-00;  845  am] 
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FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by.  and 
Mergers  of  Banit  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  ('ompanv 
Act  of  1956  (12  U.S.C   1841  ft  st-q  ) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  f:ompany  and/or  to  acquire  the 
assets  or  the  ownership)  of.  control  of.  or 
the  power  to  vote  shar«'s  of  a  bank  or 
bank  holding  company  and  all  (jf  the 
banks  .ind  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  t;oinpanies  listed  below. 

The  applications  listcil  below,  as  well 
as  other  related  filings  re(}uired  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated  The  application  also  will  be 
available  for  inspectum  at  the  offices  of 
the  Board  of  (Governors   Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enunitaattHl  in 
theBHC  Act(12  U.S.G   1842(c))  If  the 
proposal  also  involves  the  accjiiisition  of 
a  nonbankmg  companv.  the  review  also 
includes  vvliether  the  arijuisition  of  the 
nonbanking  i  (impany  <  omplies  with  the 
standards  in  section  4  of  the  BHC!  A{  t 
(12  V  SX:    184.1)   Unless  otherwise 
noted,  nonbanking  activities  will  In- 
conducted  throughout  the  United  .States 
.Additional  intoniiation  r)n  .ill  bank 
holding  (ompaiiii's  inav  he  olitained 
from  the  Nation. il  liiforination  (>Miter 
website  at  www  ffiei  gov'nic  / 

I  Inless  otherwise  noted,  comments 
reg,irding  ea<  h  of  these  appli(  ations 


must  lie  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  July  3,  2000. 

A.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri 
63166-2034: 

1  Arvest  Bank  Group,  Inc.. 
Bentonville,  Arkansas;  to  retain  Arvest 
Bank,  Joplin,  Missouri,  after  its 
conversion  from  a  savings  bank  to  a 
commercial  bank. 

B.  Federal  Reserve  Bank  of  San 
Francisco  (Maria  Villanueva,  Consumer 
Regulation  Group)  101  Market  Street, 
San  Francisco.  California  94105-1579: 

1 .  American  River  Holdings, 
Sacramento,  California;  to  acquire  100 
percent  of  the  voting  shares  of  North 
Coast  Bank.  N  A.,  Santa  Rosa, 
California. 

Board  of  Governors  of  the  Federal  Reserve 
System,  [une  2.  2000 

Robert  deV.  Frierson. 

Associate  Secrvlary  of  the  Board 

(FR  no<    00-14.106  Filed  6-5-00;  8:45  am) 

BILUNO  COOC  a21(M)1-P 


FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposals  To  Engage  In 
Permissible  Nonkianklng  Activities  or 
To  Acquire  Companies  TTiat  Are 
Engaged  in  Permissible  Nonbanking 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Clompanv  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation  Y,  (12 
C.FK  Part  225)  to  engage  de  novo,  or  to 
dccjuiro  or  control  voting  securities  or 
assets  of  a  company,  including  the 
companies  listed  below,  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  «»  225.28  of  Regulation  Y 
(12  CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
relateci  to  banking  and  permissible  for 
h<ink  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
(oiiiiucted  throughout  the  United  States 

Kach  notice  is  available  for  inspection 
.it  the  Federal  Reserve  Bank  indicated 
The  notice  also  will  be  available  for 
inspe(  tion  at  the  offices  of  the  Board  of 
(iovernors  Interested  persons  mav 
express  their  views  in  writing  on  the 
(|iiestioii  whether  the  proposal  complies 
Willi  the  standards  of  sec  tion  4  of  the 
BH(;  Act  Additional  information  on  all 
hank  holding  t;ompanies  may  be 
obtained  from  the  National  Information 
( ieiiter  website  at  www  ffiec  gov'nii:' 

1  'iiless  otherwise  noted,  comments 
regarding  the  applic:ations  must  be 
n'(  eivt'd  at  the  Reserve  Bank  indicated 


or  the  offices  of  the  Board  of  Governors 
not  later  than  June  21,  2000. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Lois  Berthaume,  Vice  President),  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303-2713: 

1 .  Regions  Financial  Corporation, 
Birmingham,  Alabama;  to  acquire 
Heritage  Mortgage  Company,  Hutto, 
Texas,  and  thereby  engage  in  making, 
acquiring,  brokering,  or  servicing  loans 
or  other  extensions  of  credit,  pursuant 
to  §  225.28(b)(1)  of  Regulation  Y.  This 
activity  will  be  conducted  throughout 
the  State  of  Texas. 

Board  of  Governors  of  the  Federal 
Reserve  System,  June  1,  2000. 

Robert  deV.  Frieraon, 

Associate  Secretary  of  the  Board. 

[FR  Do<:.  00-14220  Filed  6-6-00;  8:45  ami 

WUJNQ  COOC  U10-01-P 


FEDERAL  RESERVE  SYSTEM 
Sunsiilne  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Board  of 
Governors  of  the  Federal  Reserve 
System. 

TIME  AND  DATE:  11:00  a.m.,  Monday,  June 
12.  2000. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building.  20th  and  C 
Streets.  NW  .  Washington,  DC  20551. 

STATUS:  Closed 

MATTERS  TO  BE  CONSIDERED:  1.  Personnel 
actions  (appointments,  promotions, 
assignments,  reassignments,  and  salary 
actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Lynn  S.  Fox.  Assistant  to  the  Board; 
202-452-3204. 

SUPPLEMENTARY  INFORMATION:  You  may 

c:all  202-452-3206  beginning  at 
approximately  5  p.m.  two  business  days 
before  the  meeting  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting;  or  you  may 
c:ontact  the  Board's  Web  site  at  http:// 
www  federalreserve.gov  for  an 
electronic  announcement  that  not  only 
lists  applications,  but  also  indicates 
proc:edural  and  other  information  about 
the  meeting. 

Dnted   lurif  2.  ^000 
Robert  deV.  Frierson. 

.-issdi  /(i/c  .Sf(  ri'liin  oi  thr  Hoard 

|FR  Uo(    00-14373  Filed  h-2-iM.  4  40  piii) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  tlie  Assistant  Secretary  for 
Planning  and  Evaluation 

[Account  Number:  4151-04] 

Technical  Review  Panel  on  the 
Medicare  Trustees  Reports;  Notice  of 
June  28-29  Meeting 

AGENCY:  Office  of  the  Assistant 

Secretary  for  Planning  and  Evaluation, 

HHS. 

ACTION:  Notice  of  June  28-29  meeting. 

SUMMARY:  In  accordance  with  section 
10(a)  of  the  Federal  Advisory  Committee 
Act,  this  notice  announces  the  first 
meeting  of  the  Technical  Review  Panel 
on  the  Medicare  Trustees  Reports  (the 
Panel).  This  meeting  is  open  to  the 
public. 

Pursuant  to  Public  Law  92-463  (the 
Federal  Advisory  Committee  Act),  the 
Panel  was  established  on  August  12, 
1999,  by  the  Secretary  of  HHS  to  review 
the  methods  and  assumptions 
underlying  the  annual  reports  of  the 
Board  of  Trustees  of  the  Hospital 
Insurance  and  Supplementary  Medical 
Insurance  Trust  Funds. 
DATES:  The  first  meeting  will  be  held  on 
June  28,  2000  (11:00  a.m.  to  5:00  p.m.) 
and  June  29,  2000  (9:00  a.m.  to  1:00 
p.m.). 

ADDRESSES:  The  meeting  will  be  held  at 
the  Health  Care  Financing 
Administration  (HCFA)  Headquarters, 
Training  Center  Room  C-101,  7500 
Security  Boulevard,  Baltimore, 
Maryland. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ariel  Winter,  Executive  Director, 
Technical  Review  Panel  on  the 
Medicare  Trustees  Reports,  Department 
of  Health  and  Human  Services,  Room 
442E,  200  Independence  Avenue,  SW., 
Washington,  DC,  20201,  (202)  690-6860, 
medpanel@osaspe.dhhs.gov.  Additional 
information  is  also  available  on  the 
Panel's  web  site:  http://aspe.hhs.gov/ 
health/medpanel.htm. 
SUPPLEMENTARY  INFORMATION:  The  Board 
of  Trustees  of  the  Medicare  Trust  Funds 
(the  Hospital  Insurance  (HI)  and 
Supplementary  Medical  Insurance  (SMI) 
Trust  Funds)  report  annually  on  the 
funds'  financial  condition.  "The  reports 
describe  the  trust  funds'  current  and 
projected  financial  condition,  within  the 
next  10  years  (the  short  term)  and  over 
the  subsequent  65  years  (the  long  term). 
The  Medicare  Board  of  Trustees  has 
directed  the  Secretary  of  Health  and 
Human  Services  (who  is  one  of  the 
Trustees)  to  establish  a  panel  of 
technical  experts  to  review  the 


assumptions  and  methods  underlying 
the  HI  ajnd  SMI  annual  reports. 

The  panel's  review  will  include  the 
following  four  topics: 

1.  Medicare  assumptions  (e.g.. 
utilization  rates,  medical  price 
increases). 

2.  Projection  methodology  (how 
assumptions  are  used  to  make  cost 
projections). 

3.  Long-range  growth  assumptions  for 
HI  and  SMI. 

4.  Use  of  stochastic  forecasting 
techniques. 

The  Panel  will  issue  its  findings  in 
reports  to  the  Secretary  and  the  other 
Trustees. 

The  Panel  will  consist  of  seven 
members  who  are  experts  in  the  fields 
of  economics  and  actuarial  science.  The 
following  individuals  will  be  sworn  in 
as  members  at  the  first  meeting:  Len 
Nichols,  Ph.D.;  David  Cutler,  Ph.D.; 
Michael  Chernew,  Ph.D.;  Dale 
Yamamoto,  F.S.A.,  M.A.A.A.,  F.C.C.A., 
E.A.,  B.S.;  James  Robinson,  F.S.A., 
M.A.A.A.,  Ph.D.;  Alice  Rosenblatt, 
F.S.A.,  M.A.A.A.,  M.A.;  and  Sam 
Gutterman,  F.S.A.,  F.C.A.S.,  M.A.A.A., 
M.A.  (the  chair-designate).  The 
members'  terms  will  end  August  12, 
2001. 

The  first  meeting  of  the  Panel  is 
scheduled  for  June  28,  2000  (11:00  a.m. 
to  5:00  p.m.),  and  Jime  29,  2000  (9:00 
a.m.  to  1:00  p.m.).  The  meeting  will  be 
held  at  the  Health  Care  Financing 
Administration  (HCFA)  Headquarters, 
Training  Center,  Room  C-101,  7500 
Seciuity  Boulevard,  Baltimore, 
Maryland.  The  meeting  is  open  to  the 
public,  but  attendance  is  limited  to  the 
space  available.  There  will  also  be  an 
executive  session  on  June  28  from  9:00 
a.m.  to  11:00  a.m.  for  the  swearing-in  of 
Panel  members.  This  session  will  be 
closed  to  the  public. 

At  this  meeting,  the  members  will 
discuss  the  Panel's  scope  of  work. 
HCFA's  Office  of  the  Actuary  will  make 
presentations  to  the  Panel  on  how  the 
estimates  in  the  Medicare  Trustees' 
Reports  are  developed.  Specific 
presentation  topics  may  include:  the  HI 
and  SMI  benefits  and  income  models, 
measures  of  actuarial  soundness,  and 
health  care  utilization  assumptions. 

Individuals  or  organizations  that  wish 
to  make  5-minute  oral  presentations  on 
the  agenda  issues  mentioned  in  this 
notice  should  contact  the  Executive 
Director  by  12  noon  on  June  12,  2000. 
The  number  of  oral  presentations  may 
be  limited  to  the  time  available.  A 
written  copy  of  the  presenters'  oral 
remarks  should  be  submitted  to  the 
Executive  Director  no  later  than  12 
noon,  June  19,  2000,  for  distribution  to 
the  Panel  members. 


Any  interested  member  of  the  public 
may  submit  written  comments  to  the 
Executive  Director  and  Panel  members 
for  review.  Comments  should  be 
received  by  the  Executive  Director  by  1 2 
noon,  June  19,  2000,  for  distribution  to 
the  Panel  members. 

Individuals  requiring  sign  language 
interpretation  for  the  hearing  impaired 
and/or  other  special  accommodation, 
should  contact  Ariel  Winter  at  (202) 
690-6860  by  June  16,  2000. 

Dated:  May  30,  2000. 
Margaret  A.  Hamburg, 

Assistant  Secretary  for  Planning  and 

Evaluation. 

[FR  Doc.  00-14238  Filed  &-6-00;  8:45  am] 

BILUNG  COOE  4110-60-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Announcement  00062] 

Postdoctoral  Fellowship  Training 
Program  in  infectious  Diseases;  Notice 
of  Availability  of  Funds 

A.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  cinnounces  the 
availability  of  fiscal  year  (FY)  2000 
funds  for  a  cooperative  agreement 
program  for  Postdoctoral  Fellowship 
Training  Programs  in  Infectious 
Diseases.  CDC  is  committed  to  achieving 
the  health  promotion  and  disease 
prevention  objectives  of  "Healthy 
People  2010,"  a  national  activity'  to 
reduce  morbidity  and  mortality  and 
improve  the  quality  of  life.  This 
announcement  is  related  to  the  focus 
area  of  Immunization  and  Infectious 
Disease. 

The  purpose  of  this  cooperative 
agreement  is  to  assist  recipients  in  the 
development  and  implementation  of  a 
two-  to  three-year  Postdoctoral 
Fellowship  Training  Program  in 
Infectious  Diseases  (PFTP)  which 
provides  a  combination  of  clinical 
training  and  basic  laboratory  or 
epidemiologic  training  in  infectious 
diseases.  The  goal  is  to  improve  the 
ability  of  the  U.S.  public  health  system 
to  respond  to  the  problem  of  infectious 
diseases  by  increasing  the  number  of 
academic  infectious  disease  physicians 
with  demonstrated  skills  in  the  public 
health  aspects  of  infectious  diseases  and 
to  provide  them  with  the  essential, 
pertinent  clinical  and  research  skills. 

PFTPs  should  be  implemented  as  new 
distinct  fellowship  positions/tracks  in 
recipient's  existing  infectious  disease 
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postdoctoral  tral^l^^  proj^rani  FFTPs 
should  b«  dimod  at  physicians  with 
training  in  infm;tious  diseases  who  wish 
to  pursue  a  career  in  academn. 
infe<:tious  diseases  of  public  health 
importance  The  ()b)e<:tive  is  to  offer  a 
combination  of  research  and  clinical 
training  which  will  load  to  eligibility  for 
certification  in  infectious  diseases  by 
the  American  Board  of  Internal 
Medicine,  Subspecialty  Board  of 
Infectious  Diseases  (the  cognizant 
member  board  of  the  American  Board  of 
Medical  Specialties).  Specific  areas  of 
clinical  concentration  may  include: 
Clinical  rotations  in  infectious  diseases, 
infectious  diseases  in  transplant 
recipients,  clinical  microbiology, 
outpatient  infectious  diseases,  pediatric 
infectious  diseases,  or  infectious  disease 
pharmacology.  The  re<:ipient  must  be 
able  to  provide  support  for  physicians  of 
unusual  ability  and  promise  or  proven 
achievement  by  giving  them  an 
opportunity  to  conduct  clinical, 
laboratory,  and  epidemiologic  research 
on  significant  public  health  problems 
caused  by  infe<;tious  diseases.  Specific 
areas  of  research  concentration  may 
include:  Viral  and  rit;k.ettsial  infections, 
nosocomial  infetrtions,  antimicrobial 
resistance,  vecrtor-borno  infe<;tious 
diseases,  respiratory  and  food-borne 
bacterial  diseases,  parasitic  diseases, 
sexually  transmitted  diseases,  and 
acquired  immunodeficiency  syndrome 

In  1994,  CIX:  initiated  the 
Postdot:toral  Fellowship  Training 
Program  in  Infectious  Diseases  (PFTP) 
and  made  awards  to  two  I!  S  medical 
schools.  The  PFTP  was  nfnewed 
competitively  in  1997  and  continued 
programs  at  the  original  two  schools  and 
added  a  third   I'nder  all  three  awards, 
the  PFTP  was  integrated  into  the 
school's  existing  postdoctoral  program 
as  a  separate  PFTP  track  and  several 
physicians  have  btn^n  enrolled. 

B.  Eligible  Applicants 

Assistance  will  be  provided  onlv  to 
university  affiliated  schools  of  medicim? 
with  infectious  disease  programs 
accredited  bv  the  ."Xccredifafion  Council 
for  liraduate  Medical  Education 
(ACC.MK). 

Note:  I'liblii   Uiw  104-fi''>  strttes  lh.it  ,iii 
cirx.iiii/.ituiii  .Ifsi  riU'd  III  sf(  tiiiii  .S(ll((  )(4)  of 
Itif  Iiilfrii.il  Kfvi'iii).-  Cod.'  Ill  l'(H»>  Ih-it 
t'liHiiH*"'  III  Inliliviii^  ,11  tivitics  IS  luit  t'liKibie 
Id  riM  five  Kt'ili-rdl  fumls  i  tiiistituliiin  in 
iiward.  grant,  i  miperiitivc  .i^rct'inenl. 
contract,  lu.m.  nr  ,inv  nthur  furni 

C.  Availability  of  Funds 

Approximatelv  .SlHO.DOO  is  available 
in  P'Y  JOOO  to  fund  approximatelv  three 
awards  It  is  expected  that  the  average 
award  will  be  S60.000.  ranging  from 


S23,000  tu  SIOO.OOO  It  IS  expected  that 
the  awards  will  begin  on  or  about 
.September  M).  2000.  and  will  h*'  made 
for  a  12-month  budget  period  within  a 
project  period  of  up  to  three  years. 
Funding  estimates  may  change 

Continuation  awards  within  an 
approved  project  period  will  be  made 
on  the  basis  of  satisfactory  progress  as 
evidenced  by  required  reports  and  the 
availability  of  funds. 

I'sa  of  Funds 

Grantee  cost-sharing  is  required  under 
this  program.  CDC  will  provide  up  to  50 
percent  of  the  total  cost  for  items 
directly  related  to  the  support  of  fellows 
such  as  stipends  (consistent  with  PHS 
policies)  and  professional  travel.  CDC 
funds  will  not  be  provided  for  supplies 
and  equipment  or  for  direct  salaries/ 
fringe,  travel,  space,  etc..  for  recipient's 
faculty  or  administrative  personnel.  In  a 
training  grant,  recipient's  indirect 
charges  are  limited  to  8  percent  of  direct 
costs  CDC  funds  are  not  intended  to 
supplant  recipients  existing  infectious 
disease  fellowships,  rather  they  are 
intended  to  support  new  fellowship 
opportunities  that  are  consistent  with 
the  stated  Purpose  of  this  cooperative 
agreement  program. 

D.  Pro-am  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
will  be  responsible  for  the  activities 
under  1    (Recipient  Activities),  and  CDC 
will  be  responsible  for  the  activities 
listed  under  2.  (CDC  Activities). 

1   Recipient  Activities 

a.  As  a  distinct  and  separate  track  of 
ret;ipient's  existing  infectious  disease 
postdoctoral  fellowship  program, 
develop  and  conduct  a  two-  to  three- 
year  PFTP  that  combines  clinical  and 
basic  laboraton.'  or  epidemiologic 
researt:h  in  prevention  and  control  of 
infet;tif)us  diseases  of  public  health 
importance. 

b  Design  and  conduct  the  PFTP  such 
that,  upon  completion  of  the  fellowship, 
fellows  will  become  eligible  for 
certification  in  infectious  diseases  by 
the  Ameru  an  Board  of  Internal 
Medicine 

c  Provide  pri^ceptors  for  training. 

d  Develop  a  fellowship  candidate 
application,  review,  ranking,  and 
selectirm  process  Based  on  this  pr(x:ess. 
seItH;t  applicants  to  b«?  awarded  two-  to 
three-vear  PFTT'  fellowships. 

e  Provide  administrative  support  to 
fellows  during  their  tenure  in  the  PFTP 
including  the  payment  of  stipends, 
professional  travel,  etc  (see  Availability 
of  Funds  for  cost  sharing  retjuirements). 


f.  Assist  fellows  in  publishing  and/or 
otherwise  disseminating  results  of  their 
research. 

g.  Monitor  and  evaluate  the  progress 
of  fellows  and  progress  toward 
achieving  program  goals.  To  measure 
the  overall  success  of  the  PFTP. 
establish  a  mechanism  to  follow-up  and 
report  on  fellows  (e.g.,  where  they  work, 
in  what  field,  etc.)  periodically  for  up  to 
five  years  after  they  complete  the  PFTP. 

h.  If  fellow's  research  involves  the  use 
of  human  subjects,  assure  appropriate 
IRB  review  by  all  cooperating 
institutions  participating  in  the  project. 

2.  CDC  Activities 

a.  The  laboratory  or  epidemiologic 
research  training  may  occur  at  CDC 
facilities.  Provide  preceptors  and 
facilities  for  research  training  that 
occurs  at  CDC  facilities. 

b.  If  CDC  researchers  participate  in 
fellow's  research  that  involves  the  use  of 
human  subjects,  assist  in  the 
development  of  a  research  protocol  for 
IRB  review  by  all  cooperating 
institutions  participating  in  the  research 
project.  The  CDC  IRB  will  review  and 
approve  the  protocol  initially  and  on  at 
least  an  annual  basis  until  the  research 
project  is  completed. 

E.  Application  Content 

Use  the  information  in  this  section 
and  the  Program  Requirements.  Other 
Requirements,  and  Evaluation  Criteria 
sections  to  develop  the  application 
content.  Your  application  will  be 
evaluated  on  the  criteria  listed,  so  it  is 
important  to  follow  them  in  laying  out 
your  program  plan  The  narrative 
should  be  no  more  than  10  single- 
spaced  pages,  printed  on  one  side,  with 
one  inch  margins  (including  headers 
and  footers),  and  unreduced  font. 

Typing  and  Mailing 

All  pages  must  be  clearly  numbered 
and  a  complete  index  to  the  application 
and  its  appendices  must  be  included. 
All  pages  of  the  application  and 
appendices  must  be  easily  run  through 
an  automatic  document  feed  copier, 
thus  do  not  bind,  staple,  or  paperclip 
any  pages  of  any  copy  of  the  appfication 
and  do  not  include  any  bound 
documents  (e.g.,  pamphlets  or  other 
publications)  in  the  appendices.  Do  not 
include  cardboard,  plastic,  or  other  page 
separators  between  sections. 

Specific  Instructions 

The  application  narrative  must  not 
exceed  10  pages  (excluding  abstract, 
budget,  and  appendixes).  Unless 
indicated  otherwise,  all  information 
requested  below  must  appear  in  the 
narrative.  Materials  or  information  that 
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should  be  part  of  the  narrative  will  not 
be  accepted  if  placed  in  the  appendices. 
The  application  narrative  must  contain 
the  following  sections  in  the  order 
presented  below: 

1.  Abstract 

Provide  a  brief  (less  than  two  pages) 
summar\'  of  the  proposed  PFTP. 

2.  Background  and  Need 

Demonstrate  an  understanding  of  the 
background  and  need  for  the  PFTP. 
Discuss  how  your  proposed  PFTP  track 
differs  from  existing  tracks/ 
opportunities  in  your  fellowship 
program  and  how  your  proposed  PFTP 
track  meets  the  Purpose  of  this 
cooperative  agreement  program. 

3.  Capacity  and  Personnel 

a.  Describe  applicant's  goals, 
objectives,  and  efforts  to  promote  the 
field  of  academic  infectious  diseases. 
Describe  relevant  degree  programs  and 
sponsored  regular  national  meetings, 
seminars,  and/or  workshops  devoted  to 
pertinent  issues  in  academic  infectious 
diseases  with  relevance  to  public  health. 

b.  Demonstrate  applicant's  experience 
in  academic  infectious  diseases 
education  and  training  in  general, 
including  experience  in  maintaining 
programs  that  lead  to  eligibility  for 
certification  in  infectious  diseases  by 
the  American  Board  of  Internal 
Medicine.  Describe  applicant's  existing 
postdoctoral  fellowship  training 
programs  for  physicians  in  infectious 
diseases. 

c.  Describe  applicant's  resources, 
facilities,  and  professional  personnel 
that  will  be  involved  in  conducting  the 
project.  Include  (in  an  appendix) 
curriculum  vitae  for  all  professional 
personnel  involved  with  the  project. 
Describe  plans  for  administration  of  the 
project  and  identify  administrative 
resources/personnel  that  will  be 
assigned  to  the  project.  Provide  (in  an 
appendix)  letters  of  support  from  all  key 
participating  non-applicant 
organizations,  individuals,  etc..  which 
clearly  indicate  their  commitment  to 
participate  as  described  in  the 
operational  plan. 

d.  If  proposing  that  fellows  conduct 
their  laboraton,'  or  epidemiologic 
training  at  CDC  facilities,  include  a 
letter  of  support  (in  an  appendix)  from 
the  appropriate  CDC  scientist  (co-signed 
by  their  Division/Program  Principal 
Management  Officer)  that  clearly 
indicates  their  commitment  to 
participate  as  described  in  your 
application  Operational  Plan  including 
agreement  to  1)  serve  as  preceptor  for 
the  research  training  and  2)  provide 


space,  facilities,  supplies,  etc..  for 
fellows. 

4.  Operational  Plan 

Present  a  detailed  and  time-phased 
plan  for  establishing  and  conducting  the 
PFTP.  Describe  procedures  to 
accomplish  all  of  the  required  recipient 
activities.  Describe  how  the  clinical  and 
research  activities  will  be  coordinated 
within  the  PFTP.  Present  a  plan  for 
monitoring  and  evaluating  the  progress 
of  fellows  and  the  progress  toward 
achieving  program  goals.  Describe  how 
the  plan  will  ensure  that  all  fellows 
become  eligible  for  certification  in 
infectious  diseases  by  the  American 
Board  of  Internal  Medicine  by  the  end 
of  fellowship  tenure.  Describe 
procedures  and  plans  for  assuring  any 
fellows  research  that  involves  the  use  of 
human  subjects  will  receive  appropriate 
IRB  review  by  all  cooperating 
institutions  participating  in  the  project. 

5.  Budget 

Provide  a  line-item  budget  and 
accompanying  detailed,  line-by-line 
justification  that  demonstrates  the 
request  is  consistent  with  the  purpose 
and  objectives  of  this  program.  Clearly 
indicate  by  line-item  both  (a)  the  full 
cost  and  fb)  the  amount  requested  from 
CDC  (see  Availability  of  Funds  section 
for  further  information  regarding  cost- 
sharing). 

F.  Submission  and  Deadline 

Letter  of  Intent  ILOI I 

In  order  to  assist  CDC  in  planning  the 
evaluation  of  applications  submitted 
under  this  Program  Announcement,  all 
parties  intending  to  submit  an 
application  are  requested  to  submit  an 
LOI  to  inform  CDC  of  their  intention  to 
do  so  as  soon  as  possible  but  not  later 
than  30  days  prior  to  the  application 
due  date.  The  LOI  should  include  (1) 
Name  and  address  of  institution,  (2) 
name,  address,  and  telephone  number  of 
contact  person,  and  if  proposing  that 
research  component  be  conducted  at 
CDC  facilities.  (3)  name  and  telephone 
number  of  CDC  scientist  agreeing  to 
participate.  Notification  can  be  provided 
by  facsimile,  postal  mail,  or  Email  to  the 
Grants  Management  Specialist 
identified  in  the  "Where  to  Obtain 
Additional  Information"  section  of  this 
announcement. 

Application 

Submit  the  original  and  two  copies  of 
PHS  5161-1  (0MB  Number  0937-0189). 
Forms  are  available  at  the  following 
Internet  address:  www.cdc.gov/ .   .   . 
Forms,  or  in  the  application  kit.  On  or 
before  Friday,  June  30.  2000.  submit  the 
application  to  the  Grants  Management 


Specialist  identified  in  the  "Where  to 
Obtain  Additional  Information  "  section 
of  this  announcement. 

Deadline:  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either: 

(a)  Received  on  or  before  the  deadline 
date;  or 

(b)  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  orderly 
processing.  (Applicants  must  request  a 
legibly  dated  U.S.  Postal  Service 
postmark  or  obtain  a  legibly  dated 
receipt  from  a  commercial  carrier  or 
U.S.  Postal  Ser\ice.  Private  metered 
postmarks  shall  not  be  acceptable  as 
proof  of  timely  mailing.) 

Late  Applications:  Applications 
which  do  not  meet  the  criteria  in  (a)  or 
fb)  above  are  considered  late 
applications,  will  not  be  considered, 
and  will  be  returned  to  the  applicant. 

G.  Evaluation  Criteria 

Each  application  will  be  evaluated 
individually  against  the  following 
criteria  by  an  independent  review  group 
appointed  by  CDC. 

1.  Background  and  Need  (15  Points) 

Extent  to  which  applicant 
demonstrates  an  understanding  of  the 
background  and  need  for  the  PFTP. 
Extent  to  which  they  clearly 
demonstrate  that  their  proposed  PFTP 
fellowship  positions  add  to  and  do  not 
supplant  existing  positions  in  their 
fellowship  program.  Extent  to  which 
they  demonstrate  and  how  the  proposed 
PFTP  track  meets  the  Purpose  of  thib 
cooperative  agreement  program. 

2.  Capacity  150  Points! 

a.  Institutional  (25  points):  The  extent 
to  which  the  applicant  demonstrates 
that  they  have  been  and  are  devoted  to 
promoting  the  field  of  academic 
infectious  diseases.  The  extent  to  which 
the  applicant  has  promoted  the  field  of 
academic  infectious  diseases  by 
conducting  regular  national  meetings 
and  workshops  devoted  to  current 
topics.  The  extent  to  which  the 
applicant  documents  experience  in 
education  and  training  in  academic 
infectious  diseases,  including 
documentation  of  relevant  degree 
programs  offered  and  evidence  of 
experience  in  successfully  preparing 
students  for  certification  in  infectious 
diseases  by  the  American  Board  of 
Internal  Medicine.  The  extent  to  which 
the  applicant  demonstrates  significant 
institutional  experience  in  managing 
postdoctoral  fellowship  training 
programs  for  physicians  in  the  area  of 
infectious  diseases.  The  extent  to  which 
applicant  documents  they  have  a 
successful  existing  postdoctoral 
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fellowship  pniLjr.mi  iii  iiifi'(  timis 

(il.SO.iSt's 

h   .Stiifl  .111(1  .iiiiiiiiiistrativf  (25  pnints) 
Tht'  cxtcrit  to  \vhi(  h  .i[)pli(  .inl  (ii's(  rihi-s 
aclt*i)uat('  riisouri  t's  ,inil  f.K  ililics 
((  liMical.  .!( <iiit'iiii(  .  .111(1  .i(iniiiiistr>itiv  *■) 
for  ( (iiidut  ting  the  fl'TI'    Tlif  cxtt^nt  to 
which  .ippli(  ant  (liK.iiincnt.s  that  tht-ir 
profuNsiiinai  pt-rsoniu'l  mvolvtui  in  the 
I'FTP  are  (^ualifiud  .ind  havt;  pa.st 
fxperiHiio'  and  .uhit'vtniifnts  rt'latt-d  to 
that  proposed  .is  t^vidfiicHd  hv 
curnculuni  vitae,  publuations.  ffc   if 
proposing  that  fellows  research  he 
conducted  at  ('.DC.  facilitie.s,  the  extent 
to  which  applicant  includes  a  Letter  of 
.Support  as  descrihed  m  Application 
Ointent  section  .1  h  ,  ahove  (i  e  ,  that  i.s 
signed  hy  the  appropriate  f;D(!  officials 
and  that  chvirlv  indicates  their 
cominitment  to  p<irficipate  as  proposed 
in  the  application) 

i   Openitional  Plan  i.U)  PnitttsI 

The  exttmt  to  whu  h  the  [iroposed 
operational  plan  is  i  lear,  detailed,  time 
phased,  .ind  meets  the  purpose  and 
goals  of  this  cooperativt'  agre»'ment 
program  The  extent  to  which  the 
proposed  operatioiiiil  plan  addrt-sses  all 
re((uire(l  Ke(  ipient  .-Xi  tivities   If  spciific 
felliiw(s|  rese.irch  pro|e(  ts  ,ire  proposed 
that  invoke  the  use  of  human  suh)e(  ts. 
the  degree  to  whu  h  tfle  .ipplu  ant  h.is 
met  the  (!!)(.  F'oIk  v  requirements 
reg.irding  the  ini  Iuskui  of  women, 
ethiiK  ,  and  r.i(  i.il  groups  m  the 
pro[)os»'d  rese,ir(  h   This  in<  hides 

.1    The  proposed  pi. in  for  the  iik  lusmn 
ot  both  sexes  ,iiid  r.K  lal  ,ind  ethiiu 
muioritv  po[)ul.itioiis  for  .ifipropri.itc 
reoreseiitatlon 

ri     The  proposed  |usldl(  .itloli  when 
represent. ition  is  limited  or  absent. 

(     .V  statement  ,is  to  whether  the 
design  of  the  stud\  is  .ideiju.ite  to 
measure  differeiu  es  when  w.irriiiited 

d    .X  st.itement  as  to  whether  the  plans 
for  re(  ruitmeiil  <ind  outre. u  h  for  study 
partu  ipants  iiu  hide  the  pro( ess  of 
estahlishing  p.irtnershifis  with 
(  oiiimunitv(ies)  ,ind  rei  ognition  of 
mutual  benefits 

4   E\iihuitii>t\  I'liin  I  ~'  /'(i;/ifs/ 

The  (pialitv  of  the  proposed  pi. in  to 
monitor,  evaluate  and  track  individual 
fellows;  and  overall  plan  to  evaluate 
activities  and  objtM  lives 

.T   Huilfict  l.\(it  .S(  (>;■»■(// 

The  extent  to  whi(  h  the  proposed 
budgot  is  reasonable,  clearlv  justified, 
.md  consistent  with  the  intended  use  of 
cooperative  agreement  funds 

'>'.  If  research  involving  the  ust>  of 
human  subjects  is  proposed,  does  the 
applicatiim  ade(iuatelv  address  the 
rtMjuirements  of  Title  45  (IFK  P.irt  4t)  for 


the  pnjtec  tioii  of  human  suhjects? 
Yes  No 

H.  Other  Requirements 

Tef  hni(  (il  Hrportinii  Ht'(jUln•II)^'nts 

Provide  fTX;  witfi  original  plus  two 
(.opies  of — 

1  Annual  progress  repcjrts  (included 
with  each  noncompeting  continuation 
applicatiim): 

2  Financial  status  report,  no  more 
than  90  davs  after  the  end  of  the  budget 
period;  and 

.<   Final  financial  and  performance 
reports,  no  more  than  90  davs  after  the 
end  of  the  pro)ec:t  period. 

Send  all  reports  to  the  Grants 
Management  Specialist  identified  in  the 
"Where  to  Obtain  Additional 
Information"  section  of  this 
.mnouncement 

The  following  additional 
requirements  are  applicable  to  this 
program.  For  a  complete  description  of 
each,  see  Attachment  1  in  the 
application  kit 

AK-1      Human  Sub)ects  Requirements 
AK-2     Requirements  for  Inclusion  of 

Women  and  Racial  and  Ethnic 

Minorities  in  Researt:h 
AR-.l     Animal  Subjects  R(>quirements 
AR-7     Kxe(  utive  Order  12372  Review 
AR-9     Paperwork  Kethic  tion  Act 

Requirements 
AR-IO     Smoke-Free  Workplace 

Ri'(iuirements 
AR-n      Healthy  People  2010 
.\R    12     Lobbying  Restru  tions 

I.  Authority  and  Catalog  of  Federal 
Domestic  Assistance  Number 

rhis  [irogram  is  authorized  under 
S.f(,ti(ms  ,101  142  i:  S C  2411  and 
317(k)(2)|42U.S.C.  247h(k)(2)i  of  the 
PuIiIk   Health  .Service  Act,  as  amended 
The  ( Catalog  of  Federal  Uomestic 
Assistance  .Number  is  93.283. 

|.  Where  To  Obtain  Additional 
Information 

This  and  other  ('.DC  announcements 
can  be  found  on  the  (;D(]  home  page 
Internet  address — http:  '/www  c  dc.gov 
(ili(  k  lui     Funding"  then  "(Irants  and 
(  jio[ierative  Agreements  " 

To  rei  eivt!  adiiitional  written 
information  and  to  request  an 
apf)li{ation  kit.  call  1-8H8-C;RANTS4 
(l~HHH-472-hH74)   You  will  be  asked  to 
leave  you  name  and  address  and  will  be 
instructed  to  identif\-  thi^ 
Announcement  number  of  interest. 

If  vou  have  questums  after  reviewing 
the  contents  of  all  the  documents, 
business  management  technical 
assistance  mav  f)t!  obtained  from: 
.\n(frea  Wooddall.  C;rants  Management 
S|)e(  lalist.  CIrants  Management  Branch, 


Procurement  and  Grants  Office.  Centers 
for  Disease  Control  and  Prevention, 
Room  3000,  2920  Brandywine  Road, 
Atlanta,  GA  30341-^146,  Telephone 
number:  (770)  488-2749,  Email  address: 
a\  w3@cdc.gov 

For  program  technical  assistance, 
contact:  Greg  J.  lones,  MP. A.,  Office  of 
the  Director.  National  Center  for 
Infectious  Diseases,  Centers  for  Disease 
Control  and  Prevention  (CDC),  Mailstop 
C-12,  1600  Clifton  Road,  N.E,,  Atlanta, 
GA  30333.  Phone:  (404)  639-^180. 
Facsimile:  (404)  639-3106,  Email: 
GI)ones@cdc.gov. 

Dated    lunc  1,  2U0(). 
|ohn  L.  WiUiams, 

Dinrtor.  Pnx  urrment  and  Cmnis  Office. 
Oncers  fnr  Fhxpase  Cnntml  and  Pri'vpntion 
ICDCI^ 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  OOC-1 321] 

Wesley  Jessen  Corp.;  Filing  of  Color 
Additive  Petition 

AGENCY:  Food  and  Drug  Administration, 
HHS 

ACTION:  Notice 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Wesley  Jessen  fJorp.  has  filed  a 
petition  proposing  that  the  color 
additive  regulations  be  amended  to 
pr(  ivide  for  the  safe  use  of  mica  in 
contact  lenses 

FOR  FURTHER  INFORMATION  CONTACT: 
Ellen  M  Waldron,  C^enter  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
215),  Food  and  Drug  Administration, 
200  C  St  SW.,  Washington,  DC  20204, 
202-i  18-3089. 

SUPPLEMENTARY  INFORMATION:  Under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 

(sec.  721(d)(1)  (21  L'.S.C.  379e(d)(l))). 
notice  is  given  that  a  color  additive 
petition  (CAP  0C0271)  has  been  filed  by 
VVesley  lessen  Corp  .  333  East  Howard 
Ave  ,  bes  Plaines.  IL  60018.  The 
petition  proposes  to  amend  the  color 
additive  regulations  in  21  CFR  part  73 
subpart  D — Medical  Devices  to  provide 
for  the  safe  use  of  mica  in  contact 
lenses. 

The  agency  has  determined  under  21 
CFR  25.32(1)  that  this  action  is  of  a  type 
that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
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nor  an  environmental  impact  statement 
is  required. 

DHted;  May  13.  2000. 
Laura  M.  Tarantino, 

A(  tirtii  Dirt'ihir.  Offn  r  of  Prcinarkot 

Aiijinn  al.  (^rntrr  tor  Food  Stifi't\  and  Applied 

\utnli(in 

iFK  D(M  .  00-14272  Filed  h-<)-O0:  8:45  am] 

BILUNG  CODE  4160-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request 

Periodically,  the  Health  Resources 
and  Services  Administration  (HRSA) 


publishes  abstracts  of  information 
collection  requests  under  review  by  the 
Office  of  Management  and  Budget,  in 
compliance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  the 
clearance  requests  submitted  to  0MB  for 
review,  call  the  HRSA  Reports 
Clearance  Office  on  (301)-443-1129. 

The  following  request  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  review  under  the 
Paperwork  Reduction  Act  of  1995: 

Proposed  Proiect:  The  Health  Education 
Assistance  Loan  (HEAL)  Program: 
Forms  (ONfB  No.  0915-O034)  Extension 

This  clearance  request  is  for  extension 
of  approval  for  four  HEAL  forms:  the 
Lenders  Application  for  Contract  of 
Federal  Loan  Insurance  (used  by  lenders 
to  make  application  to  the  HEAL 


insurance  program):  the  Lender's 
Manifest  (used  by  the  lender  to  report 
recent  HEAL  loan  activity):  the  Loan 
Transfer  Statement  (used  by  the  lender 
to  report  the  transfer  of  a  HEAL  loan); 
and  the  Borrower  Status  Request 
(completed  by  the  borrower  and  the 
borrower's  employer  and  used  by  the 
lender  to  determine  eligibility  for 
deferment).  The  reports  assist  the 
Department  in  protecting  its  investment 
in  this  loan  insurance  program. 

The  estimate  of  burden  for  the  forms 
are  as  follows: 


Collection  activity 


Number  of  re- 
spondents 


Responses 
per  respond- 
ent 


Total  re- 
sponses 


Average  time 
per  response 

(in  minutes) 


Total  burden 
hours 


HRSA  Form  504  

22 

12.430 

7.550 

22 

22 

1 

1 

1.646 

8.498 

850 

22 

12.430 

12.430 

186.970 

18.700 

8 

10 
5 
3 

4 

3 

HRSA  Form  508; 

Borrowers   

Employers     

2.071 
1  035 

Borrower  Loan  Status  Update  Electronic  Submission  

9348 

Loan  Purchase/consolidation  Electronic  Submission 

1.246 

Total 

20  046 

227  552     ... 

13  703 

Written  comments  and 
recommendations  concerning  the 
proposed  information  collection  should 
be  sent  within  30  days  of  this  notice  to: 
John  Morrall,  Human  Resources  and 
Housing  Branch,  Office  of  Management 
and  Budget,  New  Executive  Office 
Building,  Room  10235.  Washington,  DC 
20503. 

Dated:  lune  1,  2000. 

Jane  Harrison, 

Director.  Division  of  Policy  Review  and 
Coordination 

|FR  Dor.  00-14273  Filed  6-6-00;  8:45  am) 

BILUNG  CODE  4160-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Proposed  Collection;  Comment 
Request;  The  Family  Health  Survey 
(Validation  of  a  Family  History  of 
Cancer  Questionnaire  for  Risic  Factor 
Surveillance) 

SUMMARY:  In  compliance  with  the 
requirement  of  Section  3506(c)(2)(A)  of 
the  Paperwork  Reduction  Act  of  1995, 
for  opportunity  for  public  comment  on 


proposed  data  collection  projects,  the 
National  Cancer  Institute  (NCI),  the 
National  Institutes  of  Health  (NIH)  will 
publish  periodic  summaries  of  proposed 
projects  to  be  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review  and  approval. 

Proposed  Collection 

Title  The  Family  Health  Survey 
(Validation  of  a  Family  History  of 
Cancer  Questionnaire  for  Risk  Factor 
Surveillance).  Type  of  Information 
Collection  Request:  New.  Need  and  Use 
of  Information  Collection:  In  this 
methologic  pilot  study,  the  NCI  will 
develop  a  family  history  of  cancer 
questionnaire  for  use  in  cancer  risk 
factor  surveillance,  and  will  evaluate 
how  accurately  individuals  in  the 
general  population  can  report  major 
cancers  occurring  in  their  immediate 
and  extended  femiily.  This  study  is 
needed  because  there  are  currently  no 
validated  questiormaires  with  which  to 
collect  comprehensive  data  for  assessing 
the  burden  of  family  history  of  cancer  in 
the  U.S.  population,  and  no  general 
population  estimates  of  reporting  error 
for  the  major  cancers  that  affect  families. 
The  results  on  reporting  accuracy  will 
be  used  to  determine  whether  the 


quality  of  data  is  sufficient  to  justif\ 
conducting  a  comprehensive  national 
prevalence  study  of  family  history  of 
cancer.  The  questionnaire  will  be 
administered  in  a  telephone  survey  of 
adults,  age  25  to  64  years  who  will  be 
randomly  selected  from  households  in 
Connecticut.  Respondents  will  be  asked 
to  report  about  family  structure  and 
cancer  diagnoses  occurring  in  their  first 
and  second  degree  relatives.  Positive 
and  negative  reports  of  five  major  cancer 
sites  (i.e.  breast,  prostate,  colorectal, 
lung,  and  ovarian  cancers)  will  be 
validated  for  approximately  four 
relatives  per  respondent  through  data 
linkage  to  state  and  federal  health 
registries  or  by  review  of  death 
certificates  and  medical  records.  Living 
relatives  and  next-of-kin  of  deceased 
relatives  may  be  interviewed  as  part  of 
the  validation  process.  Information 
about  the  accuracy  of  reports  and  factors 
associated  with  reporting  error  will  help 
to  evaluate  the  feasibility  of  conducting 
surveys  on  family  history  of  cancer. 
Frequency  of  Response:  One-time  study. 
Affected  Public:  Individuals  or 
households.  Type  of  Respondents: 
Adults,  age  25  to  64,  who  reside  in  the 
state  of  Connecticut  and  their  selected 
adult  relatives  over  age  25  or  the 


36150 


Federal  Register/ Vol.  65.  No.   110/ Wednesday,  June  7,  2000 /Notices 


Federal  Register /Vol.  65,  No,  110 /Wednesday.  June  7.  2000 /Notices 


36151 


rolative's  ii»'xt(if-kiii  Tht?  aiimi.il 
reporting  burd»'n  is  pn'scnttti  in  tin- 
(able  b«low.  Tht!  .iuiui.iIi/imI  cost  to 


ri'spondfnts  is  estimated  at:  523,700. 
There  are  nn  Ciapital  Costs  to  report. 


There  are  no  Operating  or  Maintenance 
Costs  to  report. 


Type  of  respondents 


Adults  age  25  to  64  

Adults  relatives  or  Itieir  next-ot  km  ..„.....„ 

Total 


Estimate  num- 
ber of  re- 
spondents 


Estimated 
numt)er  of  re- 
sponses per 
respondent 


Average  bur- 
den hours  per 
response 


Estimated  total 
annual  burden 
hours  re- 
quested 


1800 
5190 


0  835 

0  167 


1503 
867 


2370 


Request  for  Comments: 

Written  comments  and/or  suf^gestions 
from  the  public  and  affected  agencitts 
are  invited  on  one  or  more  of  the 
following  points:  (1)  Whether  the 
proposed  coll«<:tion  of  information  is 
necessary  for  the  proper  performance  of 
the  function  of  the  ageiicv,  including 
whether  the  information  will  have 
practical  utility:  {2)  The  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  a.ssumptions  used;  (3) 
Ways  to  enhani:e  the  (jualitv,  utility, 
sand  clarity  of  the  information  to  be 
collected;  and  (4)  Ways  U)  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology 

For  Further  Information: 

To  re<juest  more  information  on  the 
proposed  project  or  to  obtain  a  copy  of 
the  data  collection  pliins  and 
instruments,  cont<ict  [Ir   Louise 
Wideroff.  Project  Officer,  Applied 
Research  Program.  N.itional  Cancer 
Institute.  6130  Kxecutive  Blvd   KPN 
4010.  Bethesda,  MD  2()H'»2.  or  call  non- 
toll-free  number  (301)  43.=)-6H23  or  K- 
mail  your  request,  including  yur 
address  to:  wiHertiff&iuh  i^nv 

Comments  Due  Date: 

Comments  reg.irdiug  this  information 
collection  .ire  best  .issured  ut  h.iviiin 
their  full  effec  t  if  re(  eived  on  or  before 
August  7,  JOOO 

l).^l^■^l    M,IS    11),  J(HM) 
Keewa  Nichols. 

(  >MH  l^'niifi  I  l,ii]}-innl>ffiiiT 

l|  K  Dim     (10    14  (4(1  Kil.-.l  i>  it  Ol).  HA:>  .iiiiI 

BILLING  COOC  4140-01   M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Hsalth 

Gk>v«rnm«nt-Ownad  Inventions; 
Availability  for  Ucensing 

AGENCY:  National  Institutes  of  Health, 
Public  Health  Service.  DHHS. 
action:  Notice. 


SUMMARY:  The  inventions  listed  below 
dif.  owned  by  agencies  of  the  U.S. 
(iovernment  and  are  available  for 
licensmg  in  the  U.S.  in  accordance  with 
35  use.  207  to  achieve  expeditious 
commercialization  of  results  of 
federally-funded  research  and 
development.  Foreign  patent 
applications  are  fded  on  selected 
inventions  to  extend  market  coverage 
for  companies  and  may  also  be  available 
for  licensing. 

ADDRESSES:  Licensing  information  and 
i;opies  of  the  US  patent  applications 
listed  below  may  be  obtained  by 
contacting  Marlene  Shinn,  ID,  at  the 
Office  of  Technology  Transfer.  National 
Institutes  of  Health,  601 1  Executive 
Boulevard,  .Suite  325,  Rockville. 
Maryland  20852-3H04;  telephone:  301/ 
4'»»i-7056  ext   285;  fax:  301/402-0220; 
e  mail:  ms482m@nih.gov.  A  signed 
(!onfidential  Disclosure  Agreement  will 
be  required  to  receive  copies  of  the 
patent  applications 

Direct  C-14  Oxidation  of  Opioids 

Andrew  Coop.  Kenner  C   Rice  (NIDDK) 
DHHS  Referrmce  No  K-032-99/1  filed 

04  May  2()()() 

Opioid  agonist  drugs  inc. hiding  the 
14-hydroxv  derivatives  are  utilized  in 
the  treatment  of  pain.  The  14-hydroxy 
substituted  opioid  antagonists  have  also 
been  found  to  be  useful  m  the  treatment 
f)f  opiate  abuse,  opiate  overdose  and 
alcohol  arldiction   In  addition,  there  are 
certain  derivatives  which  have  been 
found  to  be  useful  in  the  prevtmtion  of 
toleriuice  to  morphine  and  as 
immunosuppressants  The  14-hydroxy 
agonist  and  antagonist  drugs  are 
produi  til  by  a  multistep  prcx.ess  from 
the  starting  material,  thebaine.  which  is 


a  minor  constituent  of  opium  and  is 
generally  in  short  supply.  The  demand 
for  these  products  has  resulted  in  a 
steadily  increasing  cost  for  thebaine  and 
thebaine  derivatives. 

The  pre.sent  technology  consists  of  a 
new  and  practical,  nonchromatographic 
method  of  preparing  14- 
hydroxycodeinone  by  the  direct 
oxidation  of  codeinone  with  cobalt  (III) 
acetate  (easily  prepared  in  situ).  The 
technology  gives  a  51%  unoptimized 
yield  of  14-hydroxycodeinone  easily 
isolated  by  extractive  workup  and  direct 
crystallization.  This  process  is 
ultimately  based  on  morphine  (which  is 
by  far  the  major  constituent  and 
cheapest  of  the  opium  alkaloids) 
through  the  sequence:  morphine  to 
codeine  to  codeinone  to  14- 
hydroxycodeinone  This  technology  is 
not  limited  by  the  availability  of 
thebaine  and  thus  offers  more  efficient 
production  of  the  14-hydroxy 
derivatives  from  opium. 

Use  of  Oligonucleotides  To  Target 
Nucleic  Acid  Sequences  Encoding 
Apolipoprotein  B  To  Decrease  Serum 
Apolipoprotein  B  and  Cholesterol 
Levels 

Thomas  L  Eggerman  (FDA).  Amy 
Patterson.  Paul  F  Torrence  (NIDDK). 
lulie  K  Rhie 

DHHS  Reference  No.  E-236-98/0  filed 
12  Oct  1999 

Coronary  heart  disease  is  caused  by 
the  atherosclerotic  narrowing  of  the 
coronarv'  arteries  affecting  nearly  14 
million  persons  in  the  United  States. 
Approximately  480.000  deaths  in  1995 
were  caused  by  the  disease  and  it  is  the 
leading  cause  of  death  in  the  United 
States  today.  Two  of  the  established 
causes  of  atheroscleorosis  include 
elevated  cholesterol  levels  and 
elevations  of  the  major  protein 
responsible  for  carrv'ing  cholesterol — 
apolipoprotein  B  (apoB).  Optimal 
therapy,  however  is  still  not  available 
for  the  most  severely  affected  patients, 
in  particular  those  with  familial 
hypercholesterolemia  and  those  with 
elevated  apoB  levels. 


The  NIH  announces  a  new  gene 
therapy  approach  which  will  lower  the 
risk  for  atheroscleoric  heart  disease  by 
decreasing  plasma  cholesterol  and  apoB 
levels.  Our  researchers  have  shown  that 
antisense  DNA  oligonucleotides  targeted 
for  apoB  decreased  apoB  mRNA  in  a 
human  liver  cell  line  by  up  to  80%.  This 
in  turn  has  led  to  a  new  gene  therapy 
which  utilizes  a  vector  designed  to 
produce  antisense  mRNA  targeted  for 
apoB.  The  result  is  a  decrease  in  liver 
apoB  production,  which  is  the  major 
source  of  circulating  apoB.  These 
oligonucleotides  and  oligonucleotide 
analogs  are  a  novel  and  useful  way  of 
reducing  low  density  lipoprotein  (LDL) 
in  patients,  as  well  as  for  research  and 
diagnostic  purposes. 

T20/D178  and  T21/D107  Are  Activators 
of  Human  Phagocyte  Fonnyl  Peptide 
Receptors 

Ji  Ming  Wang  (NCI),  Joost  J  Oppenheim 
(NCI).  Shao-Bo  Su,  Wang-Hua  Gong, 
Philip  M.  Murphy  (NLAID),  Ji-Liang 
Gao  (NL\ID) 

DHHS  Reference  No.  E-1 64-99/0  filed 
05  May  1999 

The  use  of  immunotherapy  to  treat 
inflammatory  diseases  is  prescribed  to 
thousands  each  and  every  year.  In  use 
currently  are  steroidal  and  non-steroidal 
anti-inflammatory  drugs,  which  have 
serious  side  effects  including:  adrenal 
suppression,  gastrointestinal  disorders, 
increased  susceptibility  to  infections, 
fluid  retention  and  bone  loss. 

The  NIH  announces  a  new  technology 
which  can  be  used  in  drug  discovery 
dealing  with  the  modulation  of  the 
immune  response.  This  technology 
identifies  two  polypeptides,  T20/DP178 
and  T21/DP107.  which  are  peptide 
domains  of  the  HIV-1  envelope  protein 
and  are  potent  chemoattractants  and 
activators  of  human  peripheral  blood 
phagocvies  (monocytes  and  neutrophils) 
but  not  T  lymphocytes.  These 
polypeptides  have  been  determined  to 
interact  with  the  Formyl  Peptide 
Receptors  (FPR),  which  in  turn  up- 
regulates  the  immune  response  by 
inducing  cell  migration  and  calcium 
mobilization.  The  activation  of  FPR 
class  receptors  by  their  agonists  also 
results  in  desensitization  of  cell 
responses  to  other  chemotactic  factors. 
By  identifying  analogs  to  T20/DP178 
and  T21/DP107  and  then  evaluating 
their  ability  to  bind  to  the  FPR,  one  will 
be  able  to  determine  if  the  analog  is  a 
good  candidate  for  either  inhibiting  or 
activating  the  immune  response. 


Dated:  May  30.  2000. 

lack  Spiegel, 

Director.  Division  of  Technology  Development 
and  Transfer.  Office  of  Technologv  Transfer. 
National  Institutes  of  Health. 

[FR  Doc.  00-14343  Filed  6-6-00;  8:45  am] 
BILUNG  CODE  41 40-01 -P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Clinical  Center;  Notice  of  Meeting 

Pursuant  to  section  10(a)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
Board  of  Governors  of  the  Warren  Grant 
Magnuson  Clinical  Center. 

The  meeting  will  be  open  to  the 
public,  with  attendance  limited  to  space 
available.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

Name  of  Committee:  Board  of  Governors  of 
the  Warren  Grant  Magnuson  Clinical  Center 
Executive  Committee. 

Dafe.  July  21.  2000. 

Time:  8:30  am  to  1:30  pm. 

Agenda:  Topics  Related  to  Clinical  Center 
Budget. 

Place:  National  Institutes  of  Health, 
Clinical  Center  Medical  Board  Room.  2C116. 
9000  Rockville  Pike.  Bethesda,  MD  20892. 

Contact  Person:  Maureen  E.  Gormley, 
Executive  Secretary,  Warren  Grant  Magnuson 
Clinical  Center,  National  Institutes  of  Health. 
Building  10,  Room  2C146,  Bethesda.  MD 
20892.  301/496-2897. 

Dated:  May  31.  2000. 
La  Verne  Y.  Stringfield. 

Director.  Office  of  Federal  Advisory- 
Committee  Policy. 
(FR  Doc.  00-14332  Filed  6-6-00;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  section  552b(c)(4) 
and  552b(c)(6).  Title  5  U.S.C.  as 
amended.  The  grant  applications  and 


the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  cleeirly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Cancer 
Institute  Special  Emphasis  Panel.  Diet. 
Lifestyle  and  Cancer  in  U.S.  Special 
Populations. 

Dafe.  June  29.  2000. 

Time:  12  pm  to  1:30  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Executive  Plaza  North.  6130 
Executive  Boulevard,  Conference  Room  E. 
Rockville  MD  20852.  (Telephone  Conference 
Call). 

Contact  Person:  Gerald  G.  Lovinger. 
Scientific  Review  Administrator.  Grants 
Review  Branch,  Division  of  Extramural 
Activities,  National  Cancer  Institute.  National 
Institutes  of  Health.  6116  Executive 
Boulevard.  Room  8070.  Rockville.  MD 
20892-7405.  301/496-7987 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392.  Cancer  Construction; 
93.393.  Cancer  Cause  and  Prevention 
Research:  93.394,  Cancer  Detection  and 
Diagnosis  Research;  93.395.  Cancer 
Treatment  Research:  93.396.  Cancer  Biology 
Research:  93.397.  Cancer  Centers  Support: 
93.398.  Cancer  Research  Manpower;  93  399. 
Cancer  Control.  National  Institutes  of  health. 
HHS] 

Dated:  May  31.  2000 
La  Verne  Y.  Stringfield. 
Director.  Office  of  Federal  Advisory 
Committee  Policy 
(FR  Doc.  00-14333  Filed  6-6-00.  845  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisorv'  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C. 
as  amended.  The  contract  proposals  and 
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tht'  llis(  lisiKHls  (oiilcl  (iis(  Inst'  ' 

ciinfiilt'iitMl  tr.tiif  si'(  rets  or  (  niiiintTc  hil 
property  •mi.  h  ,i.s  (Mtfiit.ihK'  ni.itcri.il. 
iind  p«'rs<iii,il  mforiiuitioii  i  one  t'riiiii(i; 
indivuiiiiils  ,isso(  idtt'ii  with  tlic  contract 
proposals,  thf  disc  losuri-  of  which 
would  constitwtt!  ri  clcdrlv  unwdirantj'd 
invasion  of  ptTsonal  privacy 

\iiinr  lit  (  nmnutti'f  .\.itii)ii,il  I  ..incur 
lristitiit>'  S()c(  i,)l  hfiiphiJMs  J',1111'1. 
( iiiiiliiiii.itiiiii  of  Fiillnw  1  ■()  iif  DK.S  Kxposnri 
Cohorts 

Diiti-   Unit'  Jl    J  J,  JIUKI 

/  i/rif   7  |)  III   111  ')  ()  rn 

Ai(i-niiti    lo  ri'vi.'w  unl  MVwihiHte  {cmtrsi  t 
proposals 

Phur  Douhl.^  I'r.'..  Hoi.-I.  1  :'i()  Koi  livilU- 
Pike,  Ko(  ikvillH,  MI)  J(m')J 

Contiii  t  I'lT'-on   Kirl  VfiiMr.  Branch  (Jiiof, 
Spn(  lal  Kmvihw,  KutVrral  ami  RBsijurcHs 
Branch,  Division  of  Kxtramwral  .^l  Iivitii-s 
National  tlancer  lnstit\iti>,  N.itional  Institiitcs 
of  Health .  Kl  Ih  Kxm  lilivu  Boulmard,  Kooni 
H()7J,  Ht'tht^siia,  MI)  JOH'IJ     101   4'»1    7174 

This  iiotK  H  IS  htiiim  |)uhlishi'(l  Idss  than  1  i 
liavs  prior  to  thf  mculin^  iIuh  to  the  timing 
limitations  iinposml  hy  lh«  r«viHW  ami 

fuiKilll^  (   VI  1r. 

(( jitalogiii!  o(  Fi'dnral  Doincstn   Assist<in(  i- 
Program  No*  'If.  i'CJ.  ( iaiicttr  Constniclioii, 
93  1<1 1   Cam  iir  L^usj'  anil  PrHvtsntion 
RHS«ari  h,  '1.1  .I'M,  Canrcr  Dt'tm  fion  rtinl 
Diagnosis  Ktiswarch,  M  i  t't'i.  ( :aii<  it 
TrHatmtffit  Research,  ')  t  I'Hi.  (.am  nr  Bujlogv 
Restiarch.  4  1   m?,  (^diiccr  Otnters  .Support, 
'H  I'JH,  Cam  nr  RHst-an  h  Manpower;  ')  i  t4<l 
tUm  Mr  ( iontrol.  National  Iiislitutes  of  HHalth. 
HH.Sl 

Datml   Mav   U,  J()0(). 

LaVeme  Y.  Stringfield, 

Din't  tur.  ( )tti(  !•  i>l  b'i'df'nil  Ail\  ison 
Cotuniiitff  Hiilii  \ 

IKK  Doi     ()(>-  14  1  14  Kil.-il  t>  t.  (1(1,  H  4")  ,ini| 

BILLINQ  COOe  4140-01   M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institute*  of  Haatth 

National  Institute  of  Environmental 
HealttY  Sciences;  Notice  of  Cloeed 
Meeting 

I'ursiiant  to  section  U)(d)  of  the 
Fnd»>ral  Advisory  (loinnutttie  .\ct,  as 
aintuidtHl  (,')  ['•  ,S  (',  Appendix  J),  imtKe 
is  herehv  ^iveri  of  the  following 
meeting 

The  meeting  will  he  (  losed  to  the 
public  in  accordance  with  the 
provisions  st^t  forth  m  sections 
5.S2h((:)(4)  and  S.SUhlcHti),  Title  ,5  1 1  .S  C  . 
a.s  amendt-d   The  grant  applu  ations  and 
the  discussions  could  disclose 
ccjnfidential  trade  secrets  or  coininercial 
property  such  as  patentable  material, 
<m(l  person.il  information  conc(Tning 
individuals  associatt'd  with  the  grant 
applications,  the  disclosure  of  whi(  h 


Would  constitute  a  (  learh  unwarrantfui 
mvasion  of  personal  privacy 

\(in>r  III  (liiinmitlfr   Km  irnnmfnl.il  HiMJth 
S(  irnc  t's  Rev  U'W  C  !olIimittcH 

!)<}tr  Inly  ny~2\.  2(M)() 
I'lmf  H  it)  ani  to  S  pin 

A)(fn(tii    lorfvu'vv  aiul  Hv.iluati' nr^nt 
.ipplii  atioiis 

I'liii  r  .MKH.S, South  (..tmpus   Buil.iiiiK  101 , 
ConferiTii  e  Room  B.  RcsMdn  h  Fnangle  Park, 
NC  J"7(W 

I  li  intuit  Hfmi  in   Liruia  k    Mass,  .S(  icntifii 
Kt'vifw  .\ilmiiiistralor,  Natl  InstitutH  of 
Knvironmenlal  Health  S(  icnc  t's,  P  ()   Box 
IJJJ.i.  MD  fc;(.-24,  R»sean:h  Triangh;  Park. 
NC  J770M,  (414)  ')4 1-1.107 

((l.italogiiH  of  FVileral  D<)m(»sli<   .Assistant  e 
Program  Nos   9  4  111,  Biological  Resp(ms«  to 
KnvironmHnlal  Health  Haj^ards.  41  114, 
.\pplind  roxifologii  al  Researi  h  and  Testing. 
4  t  lis.  Biometry  and  Risk  Kstimation — 
H'Mlth  Risks  from  Environmental  Exposures. 
4 1  14J,  NIKH.S  Ha/.ardous  Waste  Worker 
H.Mlth  ami  Safety  Training.  4J  14.1,  NIKHS 
Superfund  Hazardous  .Substances — Basu 
Research  Kdiicatinn,  4J  894,  Resources  and 
Manpower  Develoument  in  the 
Kiivironmental  Health  .S(  ieiu'«,s.  National 
Institutes  of  Health.  HHSl 

Dated  Mav  10.  2000 
La  Verne  Y.  Stringfield, 
Dirfi  ti>r  ( Ifiicf  tit  h'fdfrtil  Advisory 
Committfi'  Polu  v 

IKR  Do.    00-14  i2H  Kilod  f>-B-O0,  H  4.'i  am] 
8H.UNO  COOe  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Alcohol  Abuse 
and  AlcohoMsm;  Notice  of  Closed 
Meetings 

f*ursuant  to  sw.tion  10(d)  of  the 
P'ederal  Advisory  Committee  Act,  as 
amended  (5  US  (I  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings 

Tht'  mwtings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
.5.'S2b(c)(4)  and  552b(c|(6),  Title  5  U.S.C, 
as  dmended  The  grant  applications  and 
the  discussions  could  disclose 
(  onfidential  trade  secrets  or  commercial 
property^uc.h  .is  patt'ntdble  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  ciisclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privac:v 

Winw  lit  lAininullff  National  Institute  un 
All  ohni  .Miusr  ,inil  .\li  nhiihsm  S[)f(  i,il 
l.niphasis  P.iiu'i 

Dntr    lune  J4,  JOOO 

iinir    4  pill  111  T  pm 

A)ifiiiiti    Iiiri'Vii'U  , mil  rv  (hi. ite  grant 
.ipgilii  alp  ins 


I'lai  f  Hiilid.iv  Inn.  M.IO  Cllenarm  Place. 
Denver.  (I)  80202 

Contiict  f'lTson   Klsie  D   Tav  lor,  ,Si  lentifii 
Review  .\dmiiiistralor,  Extramural  Projec  t 
Review  Branch,  .National  Institute  on  .Mcohnl 
.\bu.se  and  .Mi  oholism.  National  Institutes  of 
He,ilth    Suite  404.  r.OOO  Executive  Blvd  . 
Hethesda,  MD  20842-7001.  101-441-4787. 
etaylorcSniaaa.nih  gov 

Scimf  of  Llommittfe  National  Institute  on 
■Mcuhol  .Abuse  and  .Mr  oholism  Spei  lal 
Emphasis  Panel 

Ontv    lune  24,  2000 

Time    12  pm  tu  1  pm 

Agenda  To  review  and  evaluate  grant 
applu  dtions 

Placp  Holiday  Inn,  1450  tJlenarm  Place. 
Denver,  CO  80202 

Contact  Person   Elsie  D  Taylor.  .Scientific: 
Review  .Administrator  Extramural  Pro|ect 
Review  Branch,  National  Institute  on  Alcohol 
.Abuse  and  ,M(  oholism.  National  Institutes  of 
Health,  Suite  409,  5000  Executive  Blvd  . 
Bethesda.  MD  20892-7003,  301-443-9787, 
etavlcjr@niaaa  nih  gov 

.\amp  of  (Aimmittpf  National  Institute  on 
,Ali  ohol  .Abuse  and  .Alcoholism  Special 
Emphasis  Panel 

Date  June  30.  2000 

Time  4  pm  to  5  pm 

Agenda  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn.  1450Glenarm  Place, 
L:)enver,  CO  80202. 

Contact  Person  Elsie  0.  Taylor,  Scientific 
Review  .Administrator,  Extramural  Project 
Review  Branch,  .National  Institute  on  Alcohol 
.Abuse  and  .Alcoholism,  National  Institutes  of 
Health.  Suite  409,  6000  Executive  Blvd.. 
Bethesda.  .MD  20892-7003,  301^43-9787. 
eta  vlordn  iaaa.nih.gov 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  43  271,  Alcohol  Research 
Career  Development  .Awards  for  .Scientists 
and  Clinicians.  93.272.  Alcohol  National 
Researc  h  .Service  .Awards  for  Research 
Training.  93  273,  .Alcohol  Research  Programs; 
43  891,  .Alcohol  Research  Center  (Jrants, 
National  Institutes  of  Health.  HHSl 

Dated   Mav  .10,  2000 
LaVeme  Y,  Stringfield, 

Ihret  tor.  Ofiice  of  Federal  Advisory- 
Committee  Policy 

IKR  Doc   00-14330  Filed  ft-6-00;  8:4.'>  ami 
BtLUMO  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Arthritis  and 
Musculoslceletal  and  Sicin  Diseases; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory'  Committee  Act,  as 
amended  (5  II.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting 


The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S,C.. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

\'ame  of  Committee:  National  Institute  of 
Arthritis  and  Musc:uloskeletal  and  Skin 
Diseases  Specdal  Emphasis  Panel. 

Dute:]u\\  17.  2000, 

Time:  8:30  am  to  12:30  pm. 

Agenda:  To  review  and  evaluate  grant 
applic:ations. 

Place:  Doubletree  Hotel,  17.'iO  Rockville 
Pike.  Rcjckville.  MD  20852, 

Contact  Person:  John  R,  Lymangrover, 
Scientific  Review  Administrator.  National 
Institutes  of  Health,  NIAMS.  Natcher  Bldg.. 
RcKim  5As25N,  Bethc^sda,  MD  20892.  301- 
594-4952, 

((Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.846.  Arthritis. 
Musculoskeletal  and  Skin  Diseases  Research. 
National  Institutes  of  Health.  HHS) 

Dated:  May  31.  2000, 
LaVeme  Y.  Stringfield, 
Director.  Office  of  Federal  Advisory- 
Committee  Policy. 

|FR  Doc   00-14335  Filed  6-6-00;  8:45  am] 
BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Drug  Abuse; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.SC,  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

\ame  of  Committee:  National  Institute  on 
Drug  ,Abuse  Special  Emphasis  Panel.  Phase  II 
SBIR:   'Develop  CiD-ROM  Based  Instrument 
Wizard". 

Date   lune  28.  2000. 


Time:  10  a.m.  to  11:30  a.m. 

Agenda-  To  review  and  evaluate  c  ontrai  t 
proposals. 

Place:  ,\'eiirosc:ience  Center.  National 
Institutes  of  Health,  6001  Executive  Bh  d.. 
Bethesda.  MD  20892,  (Telephone  Conference 
Call), 

Contact  Person:  Eric  Zatman,  Contract 
Review  Specialist,  Office  of  Extramural 
Affairs,  National  Institute  on  Drug  .Abuse, 
National  Institutes  of  Health.  DHHS.  6001 
Executive  Boulevard,  Room  3158.  MSC  9547, 
Bethesda.  MD  20892-9547.  (301)  435-1438, 

(Catalogue  of  F'ederal  Domestic  .Assistance 
Program  Nos,  93.277.  Drug  Abuse  Scientist 
Development  Award  for  Clinicians,  Scientist 
Development  Awards,  and  Researc:h  Scientist 
Awards;  93.278,  Drug  Abuse  National 
Research  Service  Awards  for  Research 
Training;  93.279.  Drug  Abuse  Research 
Programs.  National  Institutes  of  Health,  HHS) 

Dated:  May  31.  2000. 
LaVeme  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory- 
Committee  Policy. 
[FR  Doc.  00-14336  Filed  6-6-00;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutes  of  Health 

National  Institute  of  Allergy  and 
Infectious  Diseases;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  follow^ing 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b{c)(6),  Tide  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  materials, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

\'ame  of  Committee:  National  Institute  of 
Allergy  and  Infectious  Diseases  Special 
Emphasis  Panel. 

Dufe:  lune  21-23.  2000. 

Time:  8:30  am  to  5  pm 

Agenda:  To  review  and  evaluate  grant 
applic:ations. 

Place:  Georgetown  Holiday  Inn.  2101 
Wisconsin  Avenue.  NW..  Washington,  DC 
20007. 

Contact  Person:  Gerald  L.  McLaughlin. 
Scientific:  Review  Administrator.  Scientific: 
Review  Program.  Division  of  Extramural 
Ac:tivities.  NI.AID,  NIH,  Room  2217,  6700-B 
Roc:kledge  Drive.  M.SC  7610.  Bethesda,  MD 


20892-7610,  301-496-2550. 
gm]45a6'nih.gov, 

(Ciatalogue  ol  Federal  Domestic  Assistance 
Program  Nos.  93.855.  .Allergy  ,  Immunology, 
and  Transplantation  Research:  93.856. 
.Mic:robiologv  and  Infectious  Diseases 
Research.  National  Institutes  of  Health,  HH.S) 

Dated:  May  31,  2000, 
LaVeme  Y.  Stringfield, 
Director.  Office  of  Federal  Advisory- 
Committee  Policy 

|FR  Doc   00-14337  Filed  (i-b-00.  8:45  am] 
BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  institute  of  Dental  & 
Craniofacial  Research;  Notice  of 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisorv"  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  a  meeting  of  the 
National  Advisory  Dental  and 
Craniofacial  Research  Council. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notifv'  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C, 
as  amended.  The  grant  applications 
and/or  contract  proposals  and  the 
discussions  could  disclose  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the  grant 
applications  and/or  contract  proposals, 
the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Same  of  Committee  National  .Ad\isor\' 
Dental  and  Craniofacial  Resean  h  CViuni  ii 

Date:  ]une  8-9,  2000 

Open:  lune  8.  2000.  8:30  am  to  5:30  pm. 

Agenda:  Directors  Presentation  & 
Scientific  Presentations. 

Place:  9000  Roc:kville  Pike.  Building  31(;. 
Conferenc;e  Room  6,  Bethesda,  MD  20892. 

Open:  )une  9.  2000,  9  am  to  10  am. 

Agenda:  Concept  review 

place:  9000  Rockville  Pike,  Building  3lC. 
Conference  Room  6.  Bethesda.  MD  20892. 

Closed:  lune  9.  2000.  10  am  to  5  pm 

Agenda:To  review  and  exdluate  grant 
applications  and/or  proposals. 

Place:  9000  Roc;kville  Pike.  Building  31C. 
Conterenc  e  Room  6.  Bethesda.  MD  20892. 
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(  <'!il:i<  I  l''-i\iiii    Ihisli.iiik.i  V     Kicimii.in 
I  li'P'ii'.  Dirt',  lor  N.itiiiii.il  Iiislitm.'  lit  1  l.-nt  ii 

Sc  (    r. Hunt. II  lal   Ki'S  .  \.lllull<ll  Illslltllli'^  nl 
lliMitli    '1011(1  K.M  kvill.'  I'ikiv    tl    J(:i<), 
l!.'l(i.".J,i    \11)  JIIH'IJ 

!  ^ll^  ,•:■  III  !•  IS  I II .111 >^  (Mii.|i>tifii  ii'ss  th.iii  1  ■ 

il.u  s  piior  111  tliii  iiu'i'lin)<  (liir  to  ttii'  tiiiii  11^ 
liriiil.itiim.s  imposi'd  t'V  itli'  ruview  aiul 
tiiii.liiii;  cycle. 

(( ;.il.iluk;ui' lit  h.'.li'fil  Dmncstii    Assistann- 
('ri>k;r.itii  Siis   'H  IJl    (  )r.il  Disimscs  .mil 
l)lsiiril>Ts  Kt'Sf.iri  tl.  N.ilMii.ii  histitnlcs  nl 
H.'.ii'li    HUM 

I  ).!'••. I     liilP'   1     JIHMI 

l.uWrne  Y   S(rinKn«-ld. 

Dim  tot.  Utlii  V  nl  hfdtTi}!  AJviiijry 
CommitU'e  Policy 

IKKDn.    DO   14  MM  Fil.^i  (.  t>  Oil  rt  4i  im! 

WLLINQ  COOC  4140-41    M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Haaitti 

Racomblnant  DNA  Advisory 
Commlttae;  Notice  of  Meeting 

f'ursii.mt  tt)  s»'(  tuiii  l()(.i)  nf  thf 
KciitT.il  .\(ivis()rv  (^iiiiitnittcf  .Xi  t,  .is 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Closed  Meetings 

I'lirsuaiit  to  scctiiin  l()(d)  of  the 
{•"t'diT.il  Alivisiirv  (loirmiitttM'  Act.  a.s 
.imfiidtid  (.S  r  Si'.  Appendix  2).  notice 
IS  hiTeb\  i;iven  nf  the  fnllnwink; 
meet  inns 

The  meetings  will  be  (  losed  tii  the 
public  in  .iC(  ordance  with  the 
[irovisions  set  forth  in  sections 
5.=i2b(c)(4|  and  .'i.52b(c)(fi),  Title  5  IJ  S.C. 
as  amended   The  kjrant  applicrations  and 
the  disc  ussHUis  (  (add  disclose 
(  (inlidential  trade  secrets  or  commercial 
[iropertv  such  .is  [latentable  material, 
and  personal  information  concerning 
iiidu  idurtls  assiK dated  with  the  grant 
.ipplications.  the  disclosure  of  which 
would  (  (institute  a  clearly  unwarranted 
invasion  of  personal  privacv 

Snmc  of  C.ommiltrr  C.-ntiT  (nr  ^i  ii'iitiiii 
K'-\  i.'w  .Spf(  lal  Kmphasis  I'.iii.'i    IFCN-'  101 1 
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C'.onlereni  e  (Center,  One  W.ishiniilon  (.in  le. 
WasfiiiiKinii.  IX    joo  I' 

(,o;if'j(  ( /'ersofi    Hern. II  11-    Drisinil 

.S(  lenlltll     Ke^  lew    .\dmilllslr,ltnl     I   elltel    lor 


Si  leiilitii    Ke\  lew.  National  Institutes  ol 
He.iltli.  (,'01  Ko(  kled^je  Drive,  Koiim  51SH. 
M.SC  7844,  Betliesd.i    MI)  2()H'I^    (  1(111  4  1")- 
1J4J 

■Vonif  of  l.nimntltff  Hiophvsii  .il  .ind 
(  hemii  hI  .Si  leni  es  Integrated  Ke\  leu  (.roup, 
Mniei  iii.ir  .ind  ('.elhil.tr  Hmplusu  s  ,Stiid\ 
Sei  111  in 

/).;,''■    Iiiiie  I'l-lh.  JOOO 

j'lnie   H  ,1  in   In  ()  [1  m 

.Sni-ndii    I'll  review  and  i'\  .iluate  ){ranl 
ippln  all  ins 

i'loii'   Hotel  .Sofitel.  1414  C.onnei  Ik  ut 
Ave  .  NW     VV.ishinKlnn.  IX :  JOOO') 

C.tmtn.  t  PiT\tin  .Nam  \  Lamontagne. 
Si  lentifir  Kevifw  .^dml^lstrator.  Onter  for 
Si  lentifii  Review.  National  Institutes  of 
Health.  t.7()l  Rodledge  Drivn.  Room  4170. 
M.S(.  7H(M,,  Bethesd.).  MD  20842.  (  tOl)  4  )5- 
l"2fi 

.Vunie  I't  (.ommitt>'f  Oni  ologii  al  Si.iern  es 
Integriited  Re\  levv  (.roup,  hvperiuienlal 
1  herapeiitu  s  ,Suhi  nmrniltee  1. 

Lklh-    June  iT-lh    2()()() 

Time  8  am  to  S  pm 

Aivndn  Tn  review  ,ind  evaluate  grant 
.ip[)lii  ations 

PUuf  ,\rlington  Hv.it'.  1  125  Wilson 
H(iiile\.<rd.   Xrhnglnn.  \'.\  2220') 

C.nntai  t  Person   I'hilip  Perkins,  Sc  lentifii 
Review  .\.iniinistrat(ir,  ('.enter  tor  Si  lentifn 
Review.  N,itii>nal  Institutes  iif  Health.  fi7()l 
Roi  kledge  Drive.  Room  414H.  M.SC  7H04. 
Hethesda.  MD  20892,  (101 1  4J.')-1~1H. 
[lerkmsp^i/t  sr.nih.go\ 

.Vame  of  ('.iimmjltff  Bioi  hemii  ,il  St.ieiK  es 
Inlei;r,ile,i  Review  (Iroup,  .Medn  ,il 
Hioi  henustrv  Stud\  Sei  turn 

/)(jtr   liuie  1=.-Ui    2()()0. 

limt'   H   U)  am  tn  t  pm 

Afft-nriii    In  re\iev\  and  ev.iluHte  gr.int 
,ippli(,alions 

Phiif   Double  Tree  Hotel.  1  7.=iO  Roc  kville 
I'lke    Roikville,  .MD  20852 

(."onfaif  Person   .Mexander  .S   I.iai  ouras, 
S(  leiitifii   Review  .administrator.  Center  for 
.Si  leiilifii   Rewiew  ,  National  Institutes  of 
Health,  t)7()l  Rockledge  Drive.  Room  51,54. 
MSC  -H42.  Bethesda.  .MD  208')2.  CiOll  4:!5- 
1741) 

Siunr  nt  CnmtDittff  Bkk  hemii  al  .Sciences 
Integrated  Review  (Jroup.  Bum  hemistrv 
.Studs  Sei  tion 

Datf  Iiine  15-U>.  2000. 

Tuiif  H  10  am.  to  2  1)0  p  m 

.\iii-j\da  To  review  and  evaluate  grant 
applii  alions 

Pltni'  Chew  Chase  Holidav  Inn,  5520 
\Vis( onsin  Ave  ,  ('hevy  Chase,  MD  20815 

Confacf  Person  Chhanda  L  (iangulv, 
S(  lentifii   Review  Administrator.  Center  for 
Si  leiitific  Review   National  Institutes  of 
Health.  fi701  Ro<  kledge  Dnve.  Room  515f>. 
M.SC  7842.  Belhesda,  MD  20892.  (.101 1  4  C5- 
l-f) 

Siinif  (if  l.nmiuittpe  Cell  Development  and 
Funi  lion  Integrated  Review  (iroup.  t^ell 
De\elo[iiTien!  and  Funi  tion  5 

/>jfe   lune  15-1(1,  2000 

T/nie  8  1(1  am  to  4  pm 

Aiii'ndii    To  review  amf  evaluate  grant 
ajiplu  .itions 

Plarf   Holidav  Inn  (jforgetown,  2101 
\Vis(  onsiii  .Xveiiue.  NVV  .  Washington,  DC 
2000" 


Contort  Person;  Sherr>  L.  Du|iere. 
Si  lentific  Review  Administrator,  Center  lor 
Si  ientific   Review.  National  Institutes  of 
He.dth.  ()7()1  Ro(  kledge  Drive.  Room  5i:if>. 
MSC  7840.  Belhesda.  MD  20892.  (-101)  4:1.5- 
1021 .  diiperes^ii  sr  nih.gov 

\(imc  (>t  C.otnniilti't'  Cenlei  tor  Si  ieiitifii 
Ke\  lew  Special  Kmphasis  Panel 

/)().'(■   lune  ]5-l(>.  2001). 

I  inir  h;10  ,im  to  4  pm 

Aiiindd  To  review  and  evalii.ile  grant 
, ipplil. alinns 

Phn  r:  Holida\  Inn  (!he\  \  (ihase.  5520 
Wis(  onsin  .■\\eniie.  Chev  \  (Tiase.  MD  20815. 

(  iintiji  t  Person   Lee  ,S.  Mann.  S(.ientifi( 
Re\  lew  .Vdministralor.  ("enter  for  Si  ientitu 
Rev  lew  .  National  Institutes  of  Health.  h701 
Ro<  kledge  Drive,  Room  :il8(i.  MSC  7848. 
Belhesda.  MD  20892,  (:U)1)  4:i5-Of.77. 

Siinw  lit  CAminiitlcf  Onter  for  ,S(  ientifii 
Rev  lew  Spei  i.il  t.ni|ihasis  Panel. 

Diiti'  lune  15-1().  2000 

'] imi'  8::i0  am  to  5  pm. 

AiiiTida  To  review  and  evaluate  grant 
applii  ations, 

Placf  The  Oorge  Hotel.  15  E  Street.  NE. 
Washington.  IX;  20001 

C.itntiK  I  Persf^n  tiillian  Einstein.  Scientific 
Re\  lew  .Administrator.  Onter  for  .Scientific 
Review.  National  Institutes  of  Health.  6701 
RcK  kledge  Drive.  Room  5198,  MSC  7850, 
Belhesda.  MD  20892,  .<01-4.T.5-443:T 
einsteig®(.sr.  nih.gov 

Wiiuf  of  (Mmmittff:  Cen\i'T  for  Scientific 
Review  Spec  lal  Emphasis  Panel, 

Dcitf-:  lune  15-16.  2000. 

Tinw  8;.30  am  to  4  pm. 

Agenda  To  review  and  evaluate  grant 
applications. 

Place:  (Governors  House  Hotel.  17th  & 
Rhode  Island  Avenue.  NW..  Washington.  DC 
200.36. 

Contact  Person:  Mic:hael  Micklin. 
Scientific;  Review  Administrator.  Center  for 
.Scientific  Review.  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  3178. 
MSC  7848.  Hethesda.  MD  20892,  (301)  435- 
1258.  micklinm@rsr, nih.gov 

.\ame  of  Committee:  Immunological 
Sciences  Integrated  Review  Group, 
Experimental  Immunologv  Study  Section. 

Date:  June  15-16.  2000 

rime.  8:30  am  to  4:30  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Chevy  Chase,  5520 
Wisconsin  Avenue.  Chevy  Chase.  MD  20815. 

Contact  Person  Calbert  A.  Laing.  Scientific 
Review  Administrator.  Center  for  Scientific 
Review.  National  Institutes  of  Health.  6701 
Roc  kledge  Drive.  Room  4210.  MSC  7812. 
Bethesda,  MD  20892.  (301)  435-1221. 

\ame  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Dote;  lune  15-16.  2000. 

Time  8:30  am  to  5  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Bethesda  Holiday  Inn,  8120 
Wisconsin  Avenue.  Bethesda.  MD  20814. 

Contact  Person:  Robert  Weller.  Scientific 
Review  Administrator.  Center  for  Scientific 
Review.  National  Institutes  of  Health.  6701 
Rockledge  Drive.  Room  3160.  MSC  7770. 
Bethesda.  MD  20892.  (301)  435-0694, 

Same  of  Committee:  Molecular.  Cellular 
and  Developmental  Neuroscience  Integrated 


Review  Group.  \'isual  .Sciences  A  Study 
Sec.ticin. 

Pate:  lune  1.5-16.  2000. 

Trnte:  8:30  am  tn  5  pm. 

Agf-nda  To  rev  lew  and  evaluate  grant 
.ip[)lii;alions 

P/<jf-e;  Bethesda  Holiday  Inn.  8120 
Wisconsin  Avenue.  Belhesda.  MD  20852. 

(.Mntact  Person:  Mit  haei  H.  Chaitiii. 
Si  ientific.  Review  .-Xdministrator.  Onter  tor 
,Scientifi(   Review  .  .National  Institutes  of 
Health.  (i7()l  Roi  kledge  Drive,  Room  5202, 
MSC  7850,  Bethesda,  MD  20892.  (3011  435- 
0910. 

Wimr  ol  Con\mittef':  Center  for  ,Si  ienlilii 
Re\  iew  .Spei.ial  Emphasis  Panel. 

Date:  |une  15-16.  2000. 

Time:  9  am  to  5  pm. 

Agenda:  1  o  re\  iew  and  e\  aluale  grant 
applii  ations. 

Place:  Holidav  Inn.  5520  Wisconsin 
.\venue.  Chevy  Chase.  .MD  20815. 

Contact  Person:  Richard  Marcus.  Si  ientifii. 
Re\  iew  .■'idm.inistrator.  Center  for  Sc  ientifi' 
Review,  National  Institutes  of  Health.  6701 
Roc  kledge  Drive,  Room  5168,  MSC  7844. 
Bethesda.  MD  20892,  (301)  435-1245. 
rirhard.mart  us@nih.gov. 

Same  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Dote  lune  15-16.  2000. 

Time  9  am  to  5  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

P/oce;  Georgetown  Suites.  1000  29th  St.. 
NW..  Washington.  DC  20007. 

Contact  Person:  Michael  J.  Kozak, 
Scientific  Review  Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  3170. 
MSC  7848.  Bethesda,  MD  20892,  (301)  435- 
0913. 

.\ame  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  June  15-16,  2000. 

Time:  9  am  to  4  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Embassy  Suites  at  the  Chevy  Chase 
Pavilion.  4300  Military  Road,  NW. 
Washington,  DC  20015. 

Contact  Person:  Michael  A.  Lang.  Scientific 
Review  Administrator,  Center  for  Scientific 
Review,  National  Institutes  of  Health,  6701 
Rockledge  Drive.  Room  5210.  MSC  7850. 
Bethesda.  MD  20892,  (301)  435-1265. 

Same  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  lune  15-16.  2000. 

Time:  9:30  am  to  5  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Radisson  Barcelo  Hotel.  2121  P  St. 
NW..  Washington.  DC  20037. 

Contact  Person:  Carl  D.  Banner.  Scientific 
Review  Administrator.  Center  for  Scientific 
Review,  National  Institutes  of  Health,  6701 
Rockledge  Drive.  Room  5212.  MSC  7850. 
Bethesda.  MD  20892.  (301)  435-1251. 
bannerc@drg.nih.gov 

Name  of  Committee:  Center  for  Scientific 
Review  Spec;ial  Emphasis  Panel. 

Date:  lune  15,  2000. 

Time:  3  p.m.  to  5  pm. 

Agenda:  To  review  and  evaluate  grant 
applic:ations. 


Place:  Governor's  House  Hotel.  17th  & 
Rhode  Island  .Avenue,  NW.,  W.ishmgton.  D(! 
20036. 

Contatt  Person-  Michael  Micklin. 
Scientific  Review  .administrator.  Center  for 
S(  ientific  Re\  iew  ,  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  3178, 
.MSC  7848,  Bethesda,  MD  20892.  (301)  43.5- 
1258.  micklinnmc.sr.nih.gov 

Same  of  Committee:  Center  for  Scientific 
Review  Spec  ial  Emphasis  Panel. 

Dfj(e;Iune  16.  2000. 

Time  8:.'i0  am  to  5  pm, 

A^ienda   Tn  rev  iew  and  evaluate  grant 
Hp[)li(  ations 

Place  Holidav  Inn  Central.  1501  Rhode 
Island  Ave.  NW..  Washington.  DC  20005. 

Cnnta(  I  Person:  .Nam  \  Hie  ks.  Si  lenlifii 
Review  Administrator.  Center  for  Sc  lentifii 
Rev  iew.  National  Institutes  of  Health.  6701 
Roc  kledge  Drive  Room  3158,  MSC  7770. 
Bethesda.  MD  20892.  (301)  435-0695 

Same  uf  CJonmilttt'e  Center  for  .Si  ientific 
Review  Spei  ial  Emphasis  Panel. 

Date  (une  16.  2000. 

Time:  9  am  to  12  pm. 

Agenda:  To  review  and  ev  aluale  grant 
applications. 

P/o.'p;(;eorgetovvn  Suites.  1111  30th  Street. 
NW..  Washington.  DC  20007. 

Contact  Person:  Sandv  Warren.  Scientific 
Review  .'Administrator.  Center  for  Sc  ientific 
Review.  National  Institutes  of  Health.  6701 
Rockledge  Drive.  Room,  5134.  MDC  7840. 
Bethesda.  MD  20892.  (301)  435-1019 

Same  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel 

Dafe;  lune  16.  2000 

Time:  12  pm  to  2  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

P/are;  Georgetown  Suites,  1000  29th  St., 
NW..  Washington.  DC  20007. 

Contact  Person:  Anita  Miller  Sostek. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  3176, 
MSC  7848,  Bethesda,  MD  20892,  (301)  435- 
1260, 

Same  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  lune  17-18,  2000 

Time  8:30  am  to  5  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Pyace;  Copper  Mountain  Resort.  P.O.  Box 
3001,  Copper  Mountain.  CO  80443 

Contact  Person:  lav  loshi.  Scientific 
Review  Administrator,  Center  for  Scientific 
Review,  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Room  5184.  MSC  7846. 
Bethesda.  MD  20892,  (301)  435-1184 

Same  of  Committee:  Center  for  Sc  ientific 
Review  Special  Emphasis  Panel. 

Date:]nne  18.  2000. 

Time:  1  pm  to  4  pm. 

Agenda:  To  review  and  e\  aluale  grant 
applications. 

P/c3ce;  titiorgetown  Holiday  Inn.  2101 
Wisconsin  .Avenue,  NW'.,  Washington,  DC 
20007. 

Contact  Person  Dharam  S.  Dhindsa. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  5126. 
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MS(    -H-,-\    H.'th.s.ii   Ml)  JII892.  {301)435- 
^74,  iltimil.s.iiU*!  sr  luh-Biiv 

\(ini''  'if  ( j'nuuittrf  t'.nnlMr  fur  Srii'iitifii 
Ki'VH'vv  S[i.-(  i.il  hmfihiisis  P.irn'l 

I'lllr    lunt-  IH-1'i.  JOdO 

I  imr    I  ptii  U<  ">  (itn 

A^fr\tlii    I'lirfvu'w   imi --s  .ilu.iti' i;r:tiil 

Phiir  Dfll.i  (.hi'K.M  Mdt.-I    I  I  (..Tr.iril 
Str»-ft  VVfst  IiirtMitci  Ontario,  O.N  (JUUIKH) 

Contut  I  I'rr^dii  .\nn  \   lurkitis.  ,S(  imitilii 
Review  .Adnmiistriiliir.  Onlcr  for  S<  u-ntifit 
KfviHW.  \iilioi\<il  liistitutHs  111  Health.  ti7()l 
Ro(  k.li!(inf  DnvM,  Ko..rii  til54   M.SC  7H')^ 
H.'thesdrt    Ml)  JOH'tJ    (  tOl)  4  t.S  ^.'il4 

\anir  i<t  ilnmmittrr  Center  tor  .Si  lentifii 
Review  .Spei  i.il  Kiiiph^tsis  P.inel. 

Ihitt'   Iniie  IH   JIMMI 

I'lnu-  4  pm  to  5  ,)(J  pin 

.■\)ift\il(i    To  review  .nrul  ev.ilu.ite  i^r.inl 
applii  Hlions 

PliKf  Deltci  (.helsea  Hcitel.  .13  Gerrard 
Street  West   ruronto.  Ont,)rio   0\  (KMHHIO 

Ciintait  f'fT'ion    N    kn-.h  Knshnan, 
S(  lenlitii    Ke\.  u-w  .■\ilniinivtraliir,  (  enter  lor 
.S(.ientifi(   Review    N.itioiul  Institutes  ul 
Health.  h7t)l  K,.(  kleil^e  Drive    Room  t.lh4 
M.SC  -H'li.  Bethesila.  .ML)  ^0892,  I  101)  4.).")- 
1041 

\itnir  (if  Cdmmitlff  Center  for  Sc  ietitifi( 
Review  .Spec  lal  Kinph.isis  I'anel 

I'kltr   lune  \H.  21)00 

r;;;ie  t'>  \>:u  to  H  pm 

AiirruLi    lu  rev  lew  .iiiil  ev  .ihi.ite  ^rant 
applu  ation.s 

f'luif  Delt.i  CheUe.i  Hotel.   l.tCerrar'l 
SUeft  West  Toronto.  Ontario  ON  OOOOOO 

ContiKtPtTSiin   .Abuhrtk-ar  .A    Shaikh, 
Scientifii   Review  .'XLlininistrator  (enter  lor 
Scientifii   Review.  National  Institutes  ol 
Health    h"01  Roi  kledne  Drive    Room  hlt>h, 
MSC  'H'tJ.  Helhes.la    Ml)  JOH'Ji    (.(01)  4,tS- 
104.' 

Katalomie  of  Keiieral  Domestic   .Assistani  e 
I'ronrani  Nos   'H   lOh.  (jimparative  Medii  ine. 
')  I  U»,   'H   m.  ( :lmii  al  Rese.in  h,  Mt  )33. 
'i\    ti:",'t)    I'll    ')(   i>»h.  >H  H  17 -'♦.)  H44, 
<)  (  H4h  't  1  H7H,  <),!  H>)j   'I  I  H93.  National 
Inslitiiles  of  Health.  HHS) 

Dated    \)dv   to,  2001) 
LaVerne  Y.  Stringfield. 

Dirci  tor.  I  Mini:  o/  hcdtrijl  .AJwiorv 
(MtniVlttrr  I'nhcy 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institute*  of  Healtti 

Center  for  Scientific  Review;  Notice  of 
Closed  Meeting 

Pursuant  In  st'ttioii  ll)((l|  of  tfit? 
Feticral  Advisorv  (amiiuittf**  Ai.t.  as 
.innMided  (5  r  .S  C   .\ppiMiiii\  2).  uotit  t- 
is  h»'rt'bv  ^iveu  of  the  fnllnvviiik; 
iiuH'tuii; 

Tho  meotiiig  will  he  (  liised  to  the 
puhlu   m  a(  ( orddiK  (•  with  tho 
provisions  sft  forth  in  s»'(  lions 


.S52h((  )(4)  and  .■i.'i2b(i:)(6).  Title  5  H.S  C. 
as  amendtni.  The  grant  applications  and 
th(>  discussions  could  disclnso 
( (infidnntial  trade  s»H:rets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Wane  o/  C.nmmttti'f  Onler  for  Scientific 
Rev  i-w  Spec  lal  hmphdMs  Panel. 

Ihitf   lune  .T.  2000 

1  imf   T  p  m   tn  H  p  m 

Aurndo  To  Review  and  evaluate  grant 
applii  aticHis 

/'/()(  e   NIH.  Roi-kledge  2.  Bethesda.  .MU 
20H'12  (Telephone  Conferenc  e  (lall) 

Confcji  f  Person   Bruc  e  Maurer.  Scientific 
Rttview  .Adnimistrator,  Center  for  ,Sc  lentifu 
Review,  National  Institutes  of  Health,  8701 
Ro<  kled^e  Drive.  Room  5222,  M.SC)  78,52, 
Helhesda.  MD  20802,  11011  4.15-1  168 

I'his  notic  e  IS  bemi^  publisheci  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  bv  the  review  and 
funding  c  ytle 

(Catalogue  of  Federal  Domestic  .Assistance 
I'rogram  Nos.  93  KHv  Coinparative  Medic  ine, 
'<  I   i(«i.  93.333,  Clinic  al  Researc  h.  93  313. 
93  337.93  393-93  196,  93  8)7-93.844, 
93  846-93  87H.  93  892,  43  893.  National 
Institutes  of  Health.  HHSI 

Dated  Mav  K),  2000 
LaVeme  Y.  Strin^fiaid, 

Dirriti  ir.  <  Hficf  nt  Ffdrnil  AJi  i-ii>n 

(-om/Jiiffff  Policy 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Instttutes  of  Heatth 

Center  for  Scientific  Review;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  L'  S  C  Appendix  2).  notice 
is  her»}by  given  of  the  following 
iiKwtings 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
5.52b(i:|(4)  and  .552b(c)(6),  Title  5  U  S C. 
as  amended  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
properly  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasHiii  of  personal  privacv 

\.i;rie  (if  Committee  Ceil  Development  and 
1-unc  lion  Integrated  Review  (Iroufi,  (  c>ll 
Development  and  Function  1 

^cjfe    lune  8-1),  20011 


Time:  8  a.m.  tn  5  p.m. 

Agenda  Tn  review  and  evaluate  grant 
applu  atums 

Place  (;eorgetown  Suites.  1111  30th  Street. 
NW  .  Washington,  tx:  20007. 

Conitu  i  Person   Michael  H.  Sayre. 
Sc  lentific  Rev  iew  .Administrator,  C^enler  for 
Sc  iimtific  Review.  National  Institutes  of 
Health,  6701  Roc  kledge  Drive.  Room  5128. 
Bethesda.  MD  20892,  (301)  43.5-1219. 

This  notice  is  being  published  less  than  15 
davs  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  c  yc  le 

Same  of  Committee  Center  for  .Scientific; 
Review  Spec  lal  Emphasis  Panel. 

[)ate  lune  9.  2000 

Time  8  am   to  9  a  m 

Agenda  To  review  and  evaluate  grant 
applic  ations 

Place  Georgetown  Suites.  1111  30th  Street. 
NW  ,  Washington,  LX:  20007. 

Contac  t  Person   Ramesh  K   Navak. 
.Scientific   Review  .Administrator.  Center  for 
Scientific.  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  5146. 
MSC  7840.  Bethesda,  MD  20892,  (301 1  435- 
1026 

This  notiie  IS  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  bv  the  review  and 
funding  cycle 

Same  of  Committee  Pathophysiologic:al 
Sc  lenc  es  Integrated  Review  Group.  .Alcohol 
and  Toxicology  Subcommittee  4. 

[)ate  lune  19-20,  2000. 

Time  8  a.m.  to  6  p  m. 

Agenda:  To  review  and  evaluate  grant 
applications 

Place  Chew  Cha.se  Holiday  Inn,  5520 
Wise  onsin  Ave  .  Chevy  Chase.  MD  20815. 

Contact  Person  Mushtaq  A  Khan. 
Scientific  Review  .Administrator,  Center  for 
Scientific  Review,  National  institutes  of 
Health,  6701  Rockledge  Drive,  Room  2176, 
MSC  7818,  Bethesda,  MD  20892.  (301)  435- 
1778,  khanmBlcsr  nih  gov 

This  notice  is  being  published  less  than  15 
days  prior  tn  the  meeting  due  to  the  timing 
limitations  imposed  bv  the  review  and 
funding  cycle 

\ame  of  Committee  Endocrinology  and 
Reproductive  Sciences  Integrated  Review 
Group,  Human  Embryology  and  Development 
Subcommittee  1 

Date  lune  19-20,  2000. 

Time  8  am  to  11:30  am 

Agenda  To  review  and  evaluate  grant 
applications 

Place  Embassy  Suites  St  Chevv  Pavilion, 
4300  Military  Road.  NW,,  Wisconsin  at 
Western  .Avenue,  Washington,  DC  20015. 

Contact  Person  Michael  Knecht.  Scientific 
Review  .Administrator.  Center  for  Sc  ientific 
Review.  National  Institutes  of  Health.  6701 
Rockledge  Drive.  Room  6176.  MSC  7892. 
Bethesda.  MD  20892,  (301)  435-1046 

This  notic  e  is  being  published  less  than  45 
davs  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  bv  the  review  and 
funding  cvc  le 

.\ame  of  Committee  Surgery.  Radiolcjgy 
and  Bioengineering  Integrated  Review  Group. 
Surgery  and  Bioengineering  Study  Section 

Date  lune  19-20.  2000. 


Time:  8  a.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hyatt  Regency  Hotel,  One  Bethesda 
Metro  Center.  Bethesda.  MD  20814. 

Contact  Person:  Teresa  Nesbitt.  Scientific: 
Review  Administrator.  Center  for  Scientific 
Review.  National  Institutes  of  Health.  6701 
Rockledge  Drive.  Room  51 18.  MSC  7854. 
Bethesda,  MD  20892,  (301)  435-1172, 
nesbitt@csr.nih.gov 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

.\ame  of  Committee:  Center  for  Sc:ientific 
Review  Special  Emphasis  Panel. 

Date  lune  19-20.  2000. 

Time:  8  am,  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn.  5520  Wisconsin 
Avenue,  Chevy  Cha.se,  MD  20815. 

Contact  Person:  Gloria  B.  Levin.  Scientific 
Review  Administrator.  Center  for  Scientific 
Review,  National  Institutes  of  Health.  6701 
Rockledge  Drive.  Room  3166.  MSC  7848. 
Bethesda.  MD  20892.  (301)435-1017, 
leving«)csr.nih,gov 

This  notic:e  is  being  published  less  than  15 
davs  prior  to  the  meeting  due  to  the  timing 
limitation  imposed  by  the  review  and 
funding  cyc:le. 

Same  of  Committee:  Nutriticmal  and 
Metabolic  Sciences  Integrated  Review  Group. 
Metabolism  Study  Section. 

DtJfelune  l»-20,  2000. 

Time:  8  a.m.  to  6:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Delta  Chelsea  Hotel.  33  Gerrard 
Street  West  Toronto,  Ontario,  ON  000000. 

Contact  Person:  Kxish  Krishnan.  Scientific 
Review  Administrator,  Center  for  Scientific 
Review.  National  Institutes  of  Health.  6701 
Rockledge  Drive.  Room  6164,  MSC  7892, 
Bethesda,  MD  20892,  (301)  435-1041. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  bv  the  review  and 
funding  cycle. 

S'ame  of  Committee:  Center  for  Sc:ientific 
Review  Special  Emphasis  Panel. 

Dote.  lune  19-20.  2000. 

Time:  8  a.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Bethesda  Holiday  Inn,  8120 
Wisconsin  .Avenue,  Bethesda,  MD  20852 

Contact  Person:  Stephen  M.  Nigida. 
Scientific  Review  Administrator,  Center  for 
St:ientific:  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4112. 
MSC  7812.  Bethesda.  MD  20892,  (301)  435- 
3565. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Xame  of  Committee:  Cardiovascular 
Scient:es  Integrated  Review  Group, 
Experimental  Cardiovascular  Sciences  Study 
Secticm. 

Dafe.  lune  19-20,  2000. 

Time:  8  a.m.  to  6:30  p.m. 


Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Monarch  Hotel.  2400  M  Street,  NW, 
Washington,  DC  20037. 

Contact  Person:  Anshumali  Chaudhari, 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Institute  of 
Health.  6701  Rockledge  Drive,  Room  4128. 
MSC  7801.  Bethesda.  MD  20892.  (301)  435- 
1210. 

This  notice  is  beirtg  published  less  than  15 
davs  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

\ame  of  Committee:  Center  for  Scientific 
Review  .Special  Emphasis  Panel.  IFCN-6  (01). 

Dafe.lune  19-20.2000. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Governor's  House  Hotel.  17th  & 
Rhode  Island  .Avenue,  NW.,  Washington,  DC 
20036. 

Contact  Person:  Joseph  Kimm.  Scientific: 
Review  Administrator.  Center  for  Scientific 
Review,  National  Institutes  of  Health,  6701 
Rockledge  Drive.  Room  5178  MSC  7844. 
Bethesda.  MD  20892.  (301)  43.5-1249. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Same  of  Committee:  Nutritional  and 
Metabolic  Sciences  Integrated  Review  Group, 
Nutrition  Study  Section. 

DcJfc;  June  19-20.  2000. 

Time:  8:30  a.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Delta  Chelsea  Hotel,  33  Gerrard 
Street  West  Toronto,  Ontario,  ON  000000. 

Contact  Person:  Sooja  K.  Kim.  Scientific: 
Review  Administrator.  Center  for  Scientific 
Review.  National  Institutes  of  Health.  6701 
Rockledge  Drive,  Room  6158,  MSC  7892. 
Bethesda,  MD  20892.  (301)  43,5-1780. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Same  of  Committee:  Endocrinology  and 
Reproductive  Sciences  Integrated  Review 
Group.  Endocrinology  Study  Section. 

Dote:  June  19-20.  2000. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Delta  Chelsea  Hotel.  33  Gerrard 
Street  West  Toronto.  Ontario.  ON  000000. 

Contact  Person:  Syed  M.  Amir.  Scientific 
Review  Administrator.  Center  for  Scientific 
Review.  National  Institutes  of  Health.  6701 
Rockledge  Drive.  Room  6168.  MSC  7892, 
Bethesda,  MD  20892.  (301)  435-1043, 
amirs@csr.nih.gov 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Same  of  Committee:  Infectious  Diseases 
and  Microbiology  Integrated  Review  Group, 
Bacteriology  and  Mvcologv  Subcommittee  1. 

Date:  June  19-20.' 2000." 

Time:  8:30  a.m.  to  5:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 


Place:  Residence  Inn.  Conference  Room. 
7335  Wisconsin  Avenue.  Bethesda.  MD 
20814. 

Contact  Person:  Timothy  J.  Henry. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4180. 
MSC  7808.  Bethesda.  MD  20892,  (301)  435- 
1147, 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  bv  the  review  and 
funding  cycle. 

Same  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  June  20-21.  2000 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holidav  Inn.  8120  Wiscronsin 
Avenue,  Bethesda.  MD  20814. 

Contact  Person:  Mary  Custer,  Scientific 
Review  .Administrator,  Center  for  Sc  ientifu 
Review.  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Room  5102.  M.SC  7850. 
Bethesda,  MD  20892,  (301)  435-1164. 

Same  of  Committee.  Social  Sc:ienc:es, 
Nursing,  Epidemiologv  and  Methods 
Integrated  Review  Group.  Nursing  Research 
Study  Section. 

Dofp,  lune  20-22.  2000 

Time:  8:30  a.m.  tn  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn-Silver  Spring.  8777 
Georgia  Avenue.  Silver  Spring.  MD  20910. 

Contact  Person:  Gertrude  McFarland. 
Scientific  Review  .Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  4110. 
.MSC  7816.  Bethesda.  MD  20892.  (301)  435- 
1784. 

Same  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  lune  20-21.  2000. 

Time:  8:30  a.m.  to  5:00  p.m 

AgendaTo  review  and  evaluate  grant 
applications. 

P/orf.The  Doyle  Hotel.  1500  New 
Hampshire  Avenue.  NW..  Washington.  D(' 
20036, 

Contact  Person:  Syed  Husain,  .Scientific 
Review  Administrator.  Center  for  Scientific 
Review.  National  Institutes  of  Health,  6701 
Rockledge  Drive.  Room  5216.  MSC  7850. 
Bethesda,  MD  20892-7850.  (301)  435-1224 

Same  of  Committee  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Dote:  lune  20-21.  2000. 

Tim?:  8:30  a.m   to  5:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Che\\  Chase  Holidav  Inn.  5520 
Wisconsin  Ave.,  Chevy  Chase.  MD  20815. 

Contact  Person:  Herman  Teilelbaum, 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  5190. 
MSC  7846.  Bethesda,  MD  20892,  (301)  435- 
1254, 

Same  of  Committee:  Center  for  Scentific 
Review  Special  Emphasis  Panel. 

Date,  lune  20-21.  2000. 

Time:  8:30  a.m.  to  5:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 
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Plate   The  CioveriiDr's  Hiiiise  Hi)tp|.  Uil5 
Rhodf  Island  Avenue,  NW  ,  VVa.shington,  IXl 

('ontiK  t  Hrmnn  |ohn  Bishop,  Scientific. 
Review  .■Xilmmi.strHlor.  Center  for  Sc  ientifii 
Review,  N.itioniil  Irisliliiles  of  Health.  fi7()l 
R()(  kledge  Drive,  Room  SIHO,  M.SC  7844. 
Bethesda.  Ml)  208M^.  (Kill  4.i.=i-12SO 

Xanw  ut  C'.ummittHc  PHthophysiological 
Scieiu  es  Integrated  Review  tiroup.  Lung 
Biology  and  Pathology  .Study  .Se(  tion 

Datp  lune  21-22,  2000 

Time  8:00  a.m  to  ,'i  00  p  m 

Agenda  To  review  and  evaluate  grant 
applications. 

Place  St.  lames  Hotel,  950  24th  Street. 
NW  ,  Washington.  LX:  200:17 

Contact  Person  (ieorge  M   Barnas. 
Scientific  Review  .Administrator,  (Center  for 
Scientific  Review.  National  Institutes  (jf 
Health.  6701  Rotkledge  Drive,  Room  2182, 
MSC  7818,  Bethesda.  MD  208')2.  (:)01|  4:15- 
065)6.  george  b<irnas«*nih  gov 

\'ame  nf  (lonimiltee  Infectious  Diseases 
and  Microbiology  Integrated  Review  Croiij). 
Microbial  Physiology  and  (ienetics 
Subcommittee  1 

[>ite  June  21-22,  2000 

Time  8:.'iO  am   to  6:00  p  in 

Ai(enda    To  review  and  evaluate  grant 
applications 

P/orrHoliday  inn,  MoiitgomtTV  V'lll.ige 
Ave,  r.athersburg,  MD  20874 

Cunlat  t  Person   Martin  I,  .SlattT.  ,Si  lentifii 
Review  Administrator,  (ienter  for  ,S<  lenlifit 
Review.  National  Institutes  of  Health,  ti7()l 
Rockledge  Drive.  Room  4184.  M.SC  7808, 
Bethesda,  MD  20802,  CiOl)  4:15-1149. 

Same  of  Caniniittee  Biophysu  al  and 
Chemical  .S(  leiicies  Integrated  Review  (iroup, 
Medii  mal  Chemistry  Stiiily  Sei  tioii 

Date  lune  21-22,  2000 

7i>ne  8::«)  am   to  8  00  [im, 

Affenila    I'o  review  and  evaluate  grant 
applications 

Place  Holiday  Inn.  8120  Wisconsin 
Avenue,  Bethesda.  MD  20814 

Contatt  Person   Ronald  1    Dubois 
Scienlifu   Review  .Sdiniiuslrator,  (  :i'nlfr  tm 
S(  lentifii   Review,  National  Institutes  of 
Health,  6701  Roililt^dge  Drive,  room  4156, 
M.SC  7806,  Bethesda.  MD  2()8'(2,  (  tOl)  4.'i.5- 
1722.  duboisr«)csr. nih.gov 

Same  of  Committee  Infectious  Diseases 
and  Microbiology  Integrated  Review  Croup. 
Experimental  Virology  .Study  Sei.tion. 

Date  lune  21-22,  2000 

Time  8  to  am   to  5  pm 

Ai^endtl   '\'u  review  and  ev.ilii.ile  yjr.inl 
applu  ations 

Phue  Holiday  Inn.  Seleit,  480  kiri^  .siieet. 
Old  Town  .Mexandria.  \ \  22,114 

Contatt  Person  Roiia  I.   Hirsi  hherg, 
.Scientific   Review  ,-\diiiiiiistrator.  Center  for 
.Scientific   Rt-view.  National  Institutes  of 
Health.  6701  Roc  k.lecigc>  Drive.  Room  4186. 
M.SC  7808.  Bethesda,  MD  208M2.  (  tOl)  4,t5- 
1150 

Same  of  Committee  Cell  Devijlopmeni  .iii.l 
Function  lnt(;grated  Review  Croup,  Cell 
Development  and  Kiiiu  tion  4 

Dofc   lune  22-2  t.  2000 

Time  8  a  in   to  5  (>  ni 

Agenda  To  review  and  evaluate  grant 
applications 


Place  Chevy  (;hase  Holiday  Inn.  5520 
Wisconsin  .Ave  .  Chew  Chase.  MD  20815 

Contact  Person  Marr:ia  .Steinlwrg, 
Scientific   Review  .Administrator,  Center  for 
Sc  lenlific  Review,  National  Institutes  ot 
Health,  6701  Rcjc  kledge  Drive,  Room  5140, 
M.SC  7840,  Bethesda,  MD  20892,  (.101)  4:)5- 
102.3 

Slime  of  (Committee  Biochemical  Sciences 
Integrated  Review  (Iroup.  Physiologic  al 
Chemistry  Study  Section,* 

Date  lune  22-2:1,  2000 

Time  8  am  to  ,1:30  p.m. 

Agenda  to  review  and  evaluate  grant 
applications 

Plate  Embassy  .Square.  20(M1  N  Street,  NW, 
Washington.  DC:  200:i6 

Contact  Person  Rirhard  Panniers, 
.Scientific  Review  .Administrator,  (Center  for 
Scientific  Review.  National  institutes  of 
Health.  6701  Rockledge  Drive.  Room  5148, 
7842.  Bethesda,  MD  20892,  (301)  43.5-1741 

Same  of  Committee  Center  for  Sc  ientific 
Review  .Special  Emphasis  Panel, 

Date   lune  22-23,  2000 

Time  8  a,m  to  4  p.m 

Agenda  To  review  and  evaluate  grant 
applic:ations 

Place:  Holiday  Inn  Chevy  Cha.se.  5520 
Wisconsin  Avenue,  Chevy  Chase.  MD  20815 

Contact  Person   Mii  hael  Micklin. 
Sdeiitifii  Review  .Administrator.  Outer  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  3178. 
M.SC  7848.  Bethesda.  MD  20892.  (301)  435- 
1258,  mickli,nm@csr  nih.gov 

Same  of  Committee  Center  for  Scientific 
Review  Spec  ial  Emphasis  Panel,  IK("N-8  (01). 

Date   lune  22-23.  2000 

Time  8  am   to  4  pm 

Agenda  To  review  and  evaluate  grant 
ajiplic  ations 

Place  Holiday  Inn.  8120  Wise  tmsin 
Avenue.  Bethesda.  MD  20814 

Contact  Person  Samuel  Rawlings. 
Scientific  Review  .Administrator.  Center  for 
.Scientific  Review.  National  Institutes  of 
Health.  6701  Roc  kledge  Drive,  Room  5160, 
M.SC  7844.  Bethesda.  MD  20892,  1301)  435- 
1243, 

.\'ame  al  Committee  Immunolcjgic  al 
.Si:iences  Integrated  Review,  Croup, 
Immunological  .Sc  n-nces  .Study  Section 

Date   lune  22-23.  2000 

Tune  8  am   U)  3  p  m. 

Agenda  To  review  and  evaluate  grant 
applic  ations 

Phue  The  Watergate  Hotel.  2650  Virginia 
Ave.  NW  .  Washington.  IX;  20037 

Contact  Person  .Alexander  D   Politis. 
.Sc  ientific  Review  Administrator,  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Roc  kledge  Drive.  Room  4204. 
M.SC  7812.  Bethesda.  MI)  20892.  (301)  435- 
1225 

Some  ol  Committee  Immunological 
.Sc  ienc  es  Integrated  Review  (Jrcuip,  .Allergy 
.mil  Immunology  Study  Section 

Diitr  lune  22-2:1.  2000 

I  ime  8  :U)  a.m.  to  5  p  m. 

Agenda  To  review  and  evaluate  grant 
.qiplic  .itions 

Plai  e  Wyndham  (^ity  (Center.  1 143  New 
Hampshire  Avenue  NW..  Washington.  DC^ 
20037 


Contact  Person  Eugene  M.  Zimmerman, 
S(  ientific  Review  .Administrator.  Center  for 
.Sc  ientific:  Review.  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4202, 
M.SC  7812,  Bethesda.  MD  20892,  301-435- 
1220 

Same  of  Committee  Outer  for  Scientific 
Review  Special  Emphasis  Panel. 

Date  lune  22-23.  2000 

Time  8:30  am,  to  5  p.m. 

Agenda  To  review  and  evaluate  grant 
applications 

Place  Wyndham  Bristol  Hotel.  2430 
Pennsylvania  Avenue,  NW  ,  Washington.  DC 
20037 

Contact  Person  Michael  Nunn.  Scientific 
Review  .Administrator,  Center  for  Scientific 
Review,  National  In.stitutes  of  Health.  6701 
Rockledge  Drive,  Room  5202,  MSC  7850, 
Bethesda.  MD  20892,  (301)  435-0910. 

Same  of  Committee:  Infectious  Diseases 
and  Microbiology  Integrated  Review  Croup, 
Microbial  Physiology  and  Cenetic:s 
Subtommittee  2. 

Date  lune  22-23,  2000 

Time  8:30  am.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place  (ieorgetown  Suites.  1111  30th  Street, 
NW,.  Washington,  DC  20007, 

Contact  Person:  Rcma  L,  Hirschberg, 
Scientific  Review  Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4186. 
MSC  7808.  Bethesda.  MD  20892,  (301)  435- 
1150, 

Same  ot  (Mmmittee:  Biophysical  and 
Chemic:al  Sc  iences  Integrated  Review  Croup, 
Biophysical  Chemistry  Study  Sec:tion. 

Date  lune  22-23,  2000, 

Time:  8:30  a.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applicaticms. 

Place  Holiday  Inn.  5520  Wisconsin  Ave. 
Palladian  West,  Chevy  Chase.  MD  20815. 

Contact  Person.  Arnold  Revzin,  Sc:ientific 
Review  .Administrator.  C^enter  for  Scientific 
Review.  National  Institutes  of  Health.  6701 
Rockledge  Drive,  Room  4192,  MSC  7806, 
Bethesda.  MD  20892,  (301)  435-1153. 

Same  of  Committee:  Center  for  Scientifu: 
Review  Special  Emphasis  Panel. 

Date  lune  22-23.  2000. 

Time  830  am   to  4  pm. 

Agenda.  To  rev  ievv  and  evaluate  grant 
applic  ations 

Place:  Holiday  Inn,  8777  (ieorgia  .Avenue. 
Silver  Spring.  MD  20910, 

Contact  Person:  lohn  L.  Bowers,  Sc:ientific 
Review  .Administrator,  Center  for  Sc  ientifir 
Review ,  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Room  4168.  MSC  7806, 
Bethesda,  .MD  20892.  (301)  43.5-1725, 

Same  of  (Committee:  C'enter  for  Scientific 
Review  Spec  ial  Emphasis  Panel. 

Date.  lune  22-23.  2000. 

Time:  9  am,  to  5  p,m. 

Agenda:  To  review  and  evaluate  grant 
applications 

P/cjce  Oorgetown  Suites.  1000  29th  .St., 
NW  ,  Washington,  DC  20007. 

Contact  Person:  Mariana  Dimitrov. 
Scientific,  Review  Administrator,  (Center  for 
Sc:ientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  3180, 
Bethesda,  MD  20892,  (301)  43.5-1281. 


Same  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Doff:  lune  22.  2000. 

Time:  12  p.m.  to  1  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  St  lames  Preferred  Residence,  950 
24th  Street,  NW.,  Washington,  DC  20037. 

Contact  Person:  Russell  T.  Dowell, 
Scientific  Review  Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Dr.,  Rm.  2180,  MSC 
7818,  Bethesda,  MD  20892,  (301)  43.5-1169, 
do^el  lr@csr.nih.gov 

(Catalogue  of  Federal  Domestic:  Assistance 
Program  Nos.  93.306.  Comparative  Medicine, 
93.306;  93.333,  Clinical  Research,  93.333. 
93.337.  93.393-93.396,  93.837-93.844, 
93.846-93.878,  93.892,  93.893.  National 
Institutes  of  Health,  HHS) 

Dated:  [une  1,  2000. 
LaVeme  Y.  Stringiield, 

Director.  Office  of  Federal  Advisory- 
Committee  Policy. 
|FR  Doc.  00-14339  Filed  6-6-00:  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Prospective  Grant  of  Co-exclusive 
License:  "Ultra  Thin  Walled  Wire 
Reinforced  Endotracheal  Tubing" 

AGENCY:  National  Institutes  of  Health, 
Public  Health  Service,  DHHS. 
ACTION:  Notice. 

SUMMARY:  This  is  notice,  in  accordance 
yvith  35  U.S.C.  209(c)(1)  and  37  CFR 
404.7(a)(l)(i),  that  the  National 
Institutes  of  Health,  Department  of 
Health  and  Human  Services,  is 
contemplating  the  grant  of  a  co- 
exclusive  license  to  practice  the 
inventions  embodied  in  U.S.  Patent 
Application  S/N  08/645,887  entitled, 
"Ultra  Thin  Walled  Wire  Reinforced 
Endotracheal  Tubing"  filed  on  May  15, 
1996  and  now  U.S.  Patent  5,722,395 
which  issued  on  March  3,  1998  to 
Mallinckrodt,  Inc.  of  St.  Louis,  MO.  The 
patent  rights  in  these  inventions  have 
been  assigned  to  the  United  States  of 
America. 

The  prospective  co-exclusive  license 
territor\'  will  be  for  the  United  States. 
DATES:  Only  written  comments  and/or 
application  for  a  license  which  are 
received  by  the  NIH  Office  of 
Technology  Transfer  on  or  before 
August  7,  2000  will  be  considered. 
ADDRESSES:  Requests  for  copies  of  the 
patent,  inquiries,  comments  and  other 
materials  relating  to  the  contemplated 


exclusive  license  should  be  directed  to: 
Girish  C.  Barua,  Ph.D..  Office  of 
Technology  Transfer,  National  Institutes 
of  Health,  6011  Executive  Boulevard, 
Suite  325,  Rockville,  MD.  20852-3804. 
Telephone:  301/496-7056,  ext.  263; 
Facsimile;  301/402-0220;  E-mail: 
gbl8t@nih.gov. 

SUPPLEMENTARY  INFORMATION:  U.S. 
Patent  5,722,395  claims  an  ultra  thin 
walled  wire  reinforced  endotracheal 
tubing  which  includes  a  thin  walled 
tubing  comprising  a  polymeric  material 
having  a  spring  material  incorporated 
therewith.  Utilization  of  the  spring  wire 
material  in  combination  with  polymeric 
material  results  in  a  reduced  wall 
thickness  which  results  in  a  significant 
decrease  in  resistance  to  air  flow 
_  through  the  endotracheal  tubing  and 
therefore  should  permit  a  patient  to 
breathe  in  more  relaxed  fashion  so  as 
not  to  become  exhausted.  The 
endotracheal  tubing  of  the  present 
invention  is  made  by  depositing  a 
dissolvable  polymeric  material  onto  a 
rotating  mandrel  in  successive  layers.  A 
spring  material  is  also  applied  around 
the  mandrel  to  produce  the  ultra  thin 
walled  wire  reinforced  endotracheal 
tubing. 

The  prospective  co-exclusive  license: 
will  be  royalty-bearing;  will  comply 
with  the  terms  and  conditions  of  35 
U.S.C.  209  and  37  CFR  404.7;  and  it  yvill 
be  structured  in  such  a  way  not  to 
preclude  the  U.S.  Public  Health  Service 
from  licensing  the  patent  rights  of  U.S. 
Patents  5,305,740,  5,429,127,  5,537,729, 
5.711,296  and  5,785,998  and  allowing 
appropriate  licensees  the  right  to 
practice  these  patent  rights  worldwide. 

The  prospective  co-exclusive  license 
may  be  granted  unless  within  sixty  (60) 
days  from  the  date  of  this  published 
notice,  the  NIH  receives  written 
evidence  and  argument  that  establish 
that  the  grant  of  the  license  would  not 
be  consistent  with  the  requirements  of 
35  U.S.C.  209  and  37  CFR  404.7. 

Properly  filed  competing  applications 
for  a  license  filed  in  response  to  this 
notice  will  be  treated  as  objections  to 
the  contemplated  license.  Comments 
and  objections  submitted  to  this  notice 
will  not  be  made  available  for  public 
inspection  and,  to  the  extent  permitted 
by  law,  will  not  be  released  under  the 
Freedom  of  Information  Act,  5  U.S.C. 
552. 

Dated:  May  30,  2000. 
Jack  Spiegel, 

Director.  Division  of  Technolog}'  Development 
and  Transfer,  Office  of  Technology  Transfer. 
[FR  Doc.  00-14341  Filed  6-6-00;  8:45  am] 
BILUNQ  CODE  414(M)1-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[MT010-1220-DA] 

Motorized  Vehicle  Use  Within  the 
Following  Areas  of  Critical 
Environmental  Concern:  Bridger  Fossil 
Area;  East  Pryor  Mountain;  Meeteetse 
Spires;  Petroglyph  Canyon  and 
Weatherman  Draw,  within  CartxMi  and 
Musselshell  Counties,  Montana 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice. 

SUMMARY:  The  decision  to  approve  the 
designation  of  seven  ACEC's  within 
Carbon  and  Yellowstone  Counties, 
Montana  with  associated  restrictions  on 
motorized  vehicle  use  is  final. 
Motorized  use  in  the  Bridger  Fossil 
Area,  East  Pryor  Mountain,  Meeteese 
Spires.  Petroglyph  Canyon  and  Stark 
Site  ACECs  is  restricted  to  designated 
roads.  Motorized  vehicle  use  in  the 
Weatherman  Draw  ACEC  is  limited  to 
authorized  use  only.  The  final  decision 
was  signed  on  March  10.  1999  and  the 
restrictions  became  effective  on  April 
10,  1999.  These  areas  are  posted  with 
signs  listing  the  specific  restrictions  for 
each  area. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sandra  Brooks.  Field  Manager,  BLM. 
Billings  Field  Office,  PO  BOX  36800, 
5001  Southgate  Drive,  Billings, 
Montana.  59107  or  406-896-5013. 

SUPPLEMENTARY  INFORMATION:  Authority 
for  this  action  is  outlined  in  sections 
302,  303  and  310  of  the  Federal  Land 
Policy  and  Mangement  Act  of  October 
21.  1976,  (43  U.S.C.  1716)  and  Title  43 
Code  of  Federal  Regulations  Subject 
8364  (43  CFR  8364.1).  Any  person  who 
fails  to  comply  with  this  closure  is 
subject  to  arrest  and  a  fine  up  to  SlOOO 
or  imprisonment  not  to  exceed  12 
months,  or  both.  These  restrictions 
apply  to  all  persons  except  persons 
authorized  by  the  Bureau  of  Land 
Management. 

Dated:  June  1.  2000. 
Sandra  S.  Brooks, 

Field  Manager. 

[FR  Dor.  00-14268  Filed  6-6-00:  8:45  ami 

BILUNG  CODE  4310-$S-U 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Managamant 

[OR-054-6333-ET:  GPO-00e3:  (OR-9041A] 

Public  Land  Order  No.  7452;  Partial 
Revocation  of  the  Executive  Order 
Dated  April  17, 1926;  Oregon 

AOENCY:  Bureau  of  Land  Management. 

Interior. 

ACnOM:  Public  land  order. 


SUMMARY:  This  order  partially  revokes 
an  Executive  order  insofar  as  it  affects 
4,231.09  acres  of  public  lands 
withdrawn  for  the  Bureau  of  Land 
Management's  Public  Water  Reserve  No 
107.  The  lands  do  not  qualify  for  a 
public  water  reserve  and  the  revocation 
is  needed  to  permit  several  land 
disposals.  This  action  will  open  the 
lands  to  surface  entry  and  non 
Vnetalliferous  mining,  unless  included 
in  other  segregations  of  rec;ord   All  of 
the  lands  have  been  and  will  remain 
open  to  metalliferous  mining  and 
mineral  leasing,  unless  included  in 
other  segregations  of  record 
EFFECTIVE  DATE:  luly  7,  2000 
FOR  FURTHER  INFORMATION  CONTACT: 
Allison  OBrien,  BLM  Oregon/ 
Washington  State  Office.  P  ()   Box  2965, 
Portland.  Oregon  9720H-296.5,  503-952- 
6171, 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  section 
204  of  the  Federal  Land  I'olic  v  and 
Management  Act  of  1976.  4:i  l!  S C. 
1714  (1994).  It  is  ordereci  as  follows: 

1,  The  K.xecutive  Order  dated  April 
17.  1926.  which  established  Puhlu 
Water  Reser\t'  No    107,  is  hereby 
revoked  insofar  as  it  affcc  t  the  follnwiriK 
described  lands 

Willamette  Meridian 

/(!/  h'i'ttiTiil  Uinil--  unit  Minrnil'- 

T.  22  S..  K   27lv. 
Sei:.  23; 
Sec.  26,  NK'  4.  NVV  ^WV  .   ,S'    NW  <   .iiul 

S>/2. 

T  2fiS..R.  27  K.. 

.S..<    D.  NW  4NE'.4.  NVaNViNW''4,  and 
•SK'  4NW'4. 
r   21  .S,  K   2')K.. 

,StM     IS.  W  ,SW  ».Sh'  4  and  t'  ,!SEV4SEV4. 
r  29  S.,  K.  ,10  K. 

Sec.  29,  SK'  4SVV'  4  and  SW  4SEV«; 

Sec.  :i2,  S' jNW'4NE'4 
r.  21  S.R.  .11  K.. 

.Se(,  12.  SVV'4SW''4 
T  22S.,K   11  K  , 

Sec    .S.  lot  4 

T  21  S..K1.1E., 

Sec.  3,SW''4SEV4. 
T.  33  S.,R,  33  E  . 

vSec.  3,  S'-.:SE''4NE'4. 

.Sec.  4,  lots  3  diid  4.  S'  .NVV  4,  rtnd  N'/iS'a; 

Sec.  35.  W  ,.K'  .SW  4,  S>  .NVV  4SVV'/4, 
SW  .SW  4,  ,111(1  K'  ,SE''*. 


T  34  S.R.  33  E.. 

Se<-   2.  lots  1  to  4.  in(  lusive.  and  S'/iN'/i; 

Sec.  4.  N'  ;NE'  4SW.4,  SW  4NF;'  4.SW"4. 
NVjSE'  4,  and  SE'  4SE'  4. 

Set.    35.  .SE'  4SWV«. 
T  20  S  ,  R.  33';.  E., 

Sec.  7,  NE'/4NEV«: 

Sec   21,S'.i; 

Sec  25,  SW'.'4N'VV  4  ,ind  NVV  4.SW'/«. 
T.  39  S  .  R   14  E  , 

Set    8.  N'  .NVV  4SE'/4  and  NE'/4SEV«; 

Se(    9.  NW  4SW/4. 
T   19  S,  R   35  E.. 

S«i    13.  NW'/4NE'  4,  NW/«SE'  4.  dn.l 
SE'4SE'4, 

Sei    34.  SW4SW4. 
T  40  S.  R.  38  E, 

Sec.  9,  NW'/4NW'/4. 

Ihl  Private  Surfarp/Fedrml  Minrralt^ 

r   j:-S  .R  24  E.. 

Sf(     11,  S '.■%■£'  4.  diut  S'  .■; 

Sf(     12.  SW  4NE'  4,  S"'iNW4.  SW  4,  and 
NW'4SE'4, 
T   19  S  .  R.  33'/j  E.. 

S»'(    22.  E''2NW  4  ,in(i  SW  .\W  4 

Tht'  driMs  dcs(  ritM'ii  m  (,i)  ,tini  (h)  .i^gregatc 
4.211  09  di  res  in  Hdnu'\  (,oiint\ 

2.  At  H  ;U)  a.m.  on  Julv  7.  2000,  the 
lands  described  in  paragraph  1(a)  will 
be  opened  to  the  operation  of  the  public 
land  laws  generally,  subject  to  valid 
existing  rights,  the  provisions  of  existing 
withdrawal.s,  other  segregations  of 
record  and  the  requirements  of 
applicable  law  All  valid  applications 
received  dt  nr  prior  to  K:30  a.m.  on  |ulv 
7,  2000,  shall  be  considered  as 
simultaneously  filed  at  that  time.  Those 
re(  eived  thereafter  shall  be  considered 
in  the  order  of  filing. 

:i   At  H  ,10  am   on  julv  7,  2000.  the 
lands  described  in  paragraph  l(al  and 
1(b)  will  be  opened  to  location  and 
entrv'  under  the  United  States  mining 
laws  for  non-metalliferous  minerals. 
siib|ect  to  valid  existing  rights,  the 
provisions  of  existing  withdrawals, 
other  segregations  of  record,  and  the 
reipiirements  of  applicalile  law. 
Appropriation  of  lands  describ^-d  in  this 
order  under  the  general  mining  laws  for 
non-nietalliferoiis  minerals  prior  to  the 
date  and  time  of  restoration  is 
unauthoriztKl   Any  such  attempted 
appropriation,  including  attempted 
adverse  possession  under  .10  L'.S.C",   38 
(1994),  shall  vest  no  rights  against  the 
United  States  Acts  required  to  establish 
a  location  and  to  initiate  a  right  of 
possession  are  governed  bv  State  law 
where  not  in  cionflict  with  Federal  law. 
The  Bureau  of  Land  Management  will 
not  intervene  in  disputes  between  rival 
locators  over  possessory  rights  since 


Congress  has  provided  for  such 
determinations  in  local  courts. 

Sylvia  V.  Baca, 

Assistant  .Sfrrf  farv  i>f  thf  Interior 

IFR  DiK    0(^-142H9  Filed  b-6-00;  8;45  am) 

BILLMG  CODE  4310-33-P 


DEPARTIMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[UTU  011167] 

Public  Land  Order  No.  7451 ;  Partial 
Revocation  of  Bureau  of  Reclamation 
Order  Dated  Decemtier  17, 1954;  Utah 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTKJN:  Public  land  order. 


SUMMARY:  This  order  partially  revokes  a 
Bureau  of  Reclamation  order  insofar  as 
it  affects  5,274  acres  of  lands  withdrawn 
for  the  Central  Utah  Project.  The  lands 
are  no  longer  needed  for  the  purpose  for 
which  they  were  withdrawn.  This 
action  returns  2,484  acres  to  Bureau  of 
Land  Management  administration  and 
opens  them  to  surface  entry  but  not  to 
mining,  and  returns  2,790  acres  to 
National  Forest  administration  and 
opens  them  to  mining  and  to  such  forms 
of  disposition  as  may  by  law  be  made 
of  National  Forest  System  lands.  All  of 
the  lands  have  been  and  will  remain 
open  to  mineral  leasing. 
EFFECTIVE  DATE:  luly  7.  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rhonda  Flynn,  BLM  Utah  State  Office 
(rT-942).  324  South  State  Street,  Salt 
Lake  City,  Utah  84111-2303,  801-539- 
4132. 

B\  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C, 
1714  (1994),  it  is  ordered  as  follows: 

1    Tht?  Bureau  of  Reclamation  Order 
dated  December  17,  1954,  which 
withdrew  lands  for  the  Central  Utah 
Project,  is  hereby  revoked  insofar  as  if 
affects  the  following  described  lands: 

Salt  Lake  Meridian 

Id)  I'ublK   Ldnils 

T.  2  S     K  h  K.. 

Sec.  .10.  lot  4  and  SE'  4SW  4. 
T  3S  .  R  21  E, 

Se(    23,  NK'  4SW  4: 

Se(  .  27,  lots  1  and  2.  K'  .'NK'  4.  NW  4N'E'  4. 
and  NVV  4. 

Sec.  33.  lots  1  and  2,  NE'  4,  and  N"=SEV4; 

Se<..  34,  lot  4  and  NVV  4NW  4. 
T.  4S.,  R.  21  E., 

Sec.  3,  N'/2N'-,jSE'4N\V,'4; 

Sec.  4,  lots  2  and  3. 
T.  5  S..  R   1  VV  . 

Sei  .  24.  lots  2  and  4. 
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T.  5  S.,  R.  4  E., 

Sec.  3,  NE"4SEV4. 
T.  7  S..  R.  2  E., 

Sec.  15,  lot  1: 

Sec.  25,  lots  2  and  3,  and  SE'  4SW/4; 

Sec.  26,  lots  1  to  4,  inclusive: 

Sec.  27,  lot  1. 
T.  9S.,  R.  2  E., 

Sec.  31,  lot  7. 
T.  gS.,R.  3  E., 

Sec.  15,  E"2. 
T.  9  S.R.  4E.. 

Sec.  9,  lot  2. 
T.  10  S.R.  1  VV,, 

Sec.  35,  S"2S'/2: 

Sec.  36,  lots  13  and  14. 
T.  11  S.,R.  1  VV., 

Sec.  1,  lots  3  and  4,  S'-^NW  4,  SW/4,  and 
SW/4SE'/4: 

Sec.  12,  N''2NE'/4,  SVV''4NEi  4,  N'^NW-m, 
andSE"4NW'4. 

The  areas  described  aggregate 
approximately  2,484  acres  in  Uintah,  luab. 
Summit,  Utah,  and  Wasatch  Counties. 

(b)  Uinta  National  Forest 

T6S.,R.  5E., 

Sec.  7,  lots  1  to  4,  inclusive,  and  EV2EV2; 

sees.  8  and  17; 
Sec.  18.  lots  1  to  4,  inclusivp,  and  E'/2EV2. 
T.  8S.,R.  4E., 

,Sec.  35,  SE'  4NW' 4, 
J.  9S..R.  2E., 

Sec.  28,  W'2NW/4: 
Sec.  31.  lot  8, 
T.  9S.,  R.  4  E., 

Sec.  9,  lot  1,  NVV,4NE''4,  NVV  4, 

N'i'NE'  4SVV  4,  SW  4NE'  4SVV'  4,  and 
NW'4SVV4. 
T.  10  S.,  R.  1  E., 
Sec.  12.  SE'-4SE''4: 

Sec.  13.  SW/4NE'  4,  SE''4NW'.'4,  E'/2SVV  4, 
NE'4SE'/4,aiid  W'/2SE'.4, 
T   10  S.,  R.  2  E., 
Sec.  5,  lot  4; 

Sec.  6.  lots  8,  11,  12,  and  13,  and 
SE'4NW-4. 
T.  12S..R.  1  E., 

Sec.  16,SE''4SVV4: 
Sec.  21,NE'/4NW"4, 

The  areas  described  aggregate 
approximately  2.790  acres  in  Juab, 
Summit,  and  Wasatch  Counties, 

2.  At  10  a.m.  on  July  7,  2000.  the 
lands  described  in  paragraph  1(a)  will 
be  opened  to  the  operation  of  the  public 
land  laws  generally,  subject  to  valid 
existing  rights,  the  provisions  of  existing 
withdrawals,  other  segregations  of 
record,  and  the  requirements  of 
applicable  law.  All  valid  applications 
received  at  or  prior  to  10  a.m.  on  July 

7.  2000.  shall  be  considered  as 
simultaneously  filed  at  that  time.  Those 
received  thereafter  shall  be  considered 
in  the  order  of  filing, 

3.  The  lands  described  in  paragraph 
1(a)  will  not  be  opened  to  mining  until 
appropriate  land  use  planning  is 
completed. 

4.  At  10  a.m.  on  July  7.  2000.  the 
lands  described  in  paragraph  ifb)  shall 
be  opened  to  such  forms  of  disposition 


as  may  by  law  be  made  of  National 
Forest  System  lands,  including  location 
and  entry  under  the  United  States 
mining  laws,  subject  to  valid  existing 
rights,  the  provisioi^s  of  existing 
withdrawals,  other  segregations  of 
record,  and  the  requirements  of 
applicable  law.  Appropriation  of  lands 
described  in  this  order  under  the 
general  mining  laws  prior  to  the  date 
and  time  of  restoration  is  unauthorized. 
Any  such  attempted  appropriation, 
including  attempted  adverse  possession 
under  30  U,S,C,  38  (1994),  shall  vest  no 
rights  against  the  United  States,  Acts 
required  to  establish  a  location  and  to 
initiate  a  right  of  possession  are 
governed  by  State  law  where  not  in 
conflict  with  Federal  law.  The  Bureau  of 
Land  Management  will  not  intervene  in 
disputes  between  rival  locators  over 
possessory  rights  since  Congress  has 
provided  for  such  determinations  in 
local  courts. 

Dated:  May  22,  2000. 
Sylvia  V,  Baca, 

Assistant  Secretan-  of  the  Interior. 

IFR  Doc.  00-14290  Filed  6-6-00;  8:45  am] 

HLUNG  CODE  4310-MN-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  L^nd  Management 

[CA-65a-1430-ET;  CACA  42078] 

Notice  of  Intention  to  Relinquish; 
California 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

SUMMARY:  The  Department  of  the  Navv^ 
has  submitted  to  the  Bureau  of  Land 
Management  a  notice  of  intention  to 
relinquish  the  withdrawn  status  of  42.3 
acres  of  public  land  in  San  Bernardino 
County,  California,  that  was  withdrawn 
for  military  purposes  by  the  California 
Desert  Protection  Act  of  1994, 
DATES:  Effective  June  7,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Duane  Marti,  (CA-931.4),  California 
State  Office,  Bureau  of  Land 
Management,  2800  Cottage  Way,  Suite 
W-1834,  Sacramento,  California  95825- 
1886; 916-978-4675, 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  Department  of  the 
Navy  has  submitted,  to  the  Bureau  of 
Land  Management,  a  notice  of  intention 
to  relinquish  the  withdrawn  status  of 
42,3  acres  of  public  land  in  San 
Bernardino  County,  California,  that  was 
withdrawn  for  military  purposes  by  the 
California  Desert  Protection  Act  of  1994. 
The  land  is  no  longer  needed  for  that 


purpose,  but  is  needed  by  the  Bureau  of 
Land  Management  for  the  expansion  of 
the  Ridgecrest  Regional  Wild  Horse  and 
Burro  corrals. 

Pursuant  to  section  808(b)  of  the 
California  Desert  Protection  Act  of  1994. 
the  Navy  has  stated  that  the  land  was 
not  contaminated  and  that  no 
decontamination  measures  were 
required. 

The  Navy's  notice  will  be  processed 
in  accordance  with  section  204  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976,  section  808  of  the 
California  Desert  Protection  Act  of  1994, 
and  the  regulations  set  forth  in  43  CFR 
2370, 

Dated:  lune  1.  2000. 
David  Mcllnay, 

Chief.  Branch  of  Lands. 

IFR  Doc.  00-14269  Filed  6-6-00:  8:45  am] 

8ILUNG  CODE  4310-40-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Parle  Service 

60-Day  Notice  of  Intention  to  Request 
Clearance  of  Information  Collection — 
Opportunity  for  Public  Comment 

AGENCY:  Department  of  the  Interior, 

National  Park  Service,  National 

Underground  Railroad  Net\\-ork  to 

Freedom  Program. 

ACTION:  Notice  and  request  for 

comments, 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995 
(Public  Law,  104-13,  44  U.S.C.  3507) 
and  5  CFR  part  1320,  Reporting  and 
Recordkeeping  Requirements,  the 
National  Park  Sen'ice  invites  public 
comments  on  a  proposed  information 
collection.  Comments  are  invited  on:  (1) 
The  need  for  the  information  including 
whether  the  information  has  practical 
utility;  (2)  the  accuracy  of  the  reporting 
burden  estimate;  (3)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected  on 
respondents,  including  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Public  Law  105-203  authorizes  the 
National  Railroad  Network  to  Freedom 
Program  (NURNFP)  to  develop  and 
administer  the  Network  to  Freedom,  a 
nationwide  collection  of  governmental 
and  nongoverrmiental  properties, 
facilities,  and  programs  associated  with 
the  historic  Underground  Railroad 
movement.  The  NURNFP  is  developing 
an  application  process  through  which 
associated  elements  can  be  included  in 
the  Network  to  Freedom.  The 
information  collected  will: 
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(a)  Verify  associations  to  the 
Underground  Railroaii. 

(b)  Measure  minimum  hovels  of 
standards  for  inclusion  in  the  Network, 
and 

(c)  Identify  general  needs  for  technical 
assistanc;e. 

DATES:  Puhlii:  (Comments  on  the 
proposed  iC^R  will  lie  af:(:epted  on  or 
before  August  7,  2001) 
ADDRESSES:  Send  comments  to  Diane 
Miller,  National  (Coordinator.  National 
Underground  Railroad  Network  to 
Freedom  Program.  National  Park 
Service.  Midwest  Regional  Office,  1709 
Jackson  Street.  Omaha.  Nebraska.  68102. 

All  respon.ses  to  this  notice  will  be 
summarized  and  included  in  the 
requests  for  Office  and  Management  and 
Budget  (OMB)  approval.  All  comments 
will  become  a  matter  of  public:  rtKiord. 
Copies  of  the  proposed  ICR  can  be 
obtained  from  Diane  Miller.  National 
Coordinator,  National  Underground 
Railroad  Network  to  Freedom  Program, 
National  Park  Service,  Midwest 
Regional  Office.  1709  Jackson  Street, 
Omaha,  Nebraska,  68102 
FOR  FURTHER  INFORMATION  CONTACT: 
Diane  Miller,  402-221-3749  or  Aaron 
Mahr,  956-541-2785,  ext   3. 
SUPPLEMENTARY  INFORMATION:  Title: 
Nomination  Form  to  Underground 
Railroad  Network  to  Freedom. 

Burfiiu  Form  Wimbcr  To  be 
requested. 

OMB  Number:  To  be  requested. 

Expiration  <hitf  To  be  reouested. 

Type  of  request  Request  for  new 
clearance. 

Description  of  need  The  National 
Underground  Railroad  Network  to 
Freedom  Program  is  idenfif\-ing 
guidelines  and  criteria  for  associated 
elements  to  enter  the  Network  to 
Freedom.  The  Nomination  Form 
documents  properties,  programs,  and 
facilities,  and  demt)nstrates  that  thev 
meet  the  criteria  established  for 
inclusion.  The  documentation  will  be 
incorporated  into  a  database  that  will  be 
available  to  the  general  publi(  for 
information  purposes, 

Autonnited  data  <  ollection 
Respondents  must  verify  associations 
and  characteristics  through  descriptive 
texts  that  are  tht?  result  of  historii  al 
re,search.  Evaluations  are  based  on 
subjective  analvsis  of  the  information 
provided.  At  the  present  time  there  is  nit 
automated  way  to  gather  this 
information. 

Description  of  respondents  The 
affected  public  are  state,  tribal,  and  local 
governments,  federal  agencies, 
businesses,  non-profit  organizations, 
and  individuals,  throughout  the  United 
States.  Nominations  to  the  Network  to 
Freedom  are  voluntary'. 


Estimated  average  number  of 
respondents:  100. 

Estimated  average  number  of 
responses:  100. 

Estimated  aveniffe  burden  hours  per 
response:  10  hours. 

Estimated  frequency  of  response: 
Once  per  respondent. 

Estimated  annual  reportmg  burden: 
1000  hours, 

Daleii   Ma'v  M).  2000. 
William  W.  Schenk. 
Hcffional  Director.  Midwest  Region 
(FR  Doi    0O-14;i,50  Filed  B-6-00,  HAS  am) 
BILUNG  CODE  4310-70-M 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Sarvtca 

Salma  to  Montgomery  National  Historic 
Trail  Advisory  Council;  Notica  of 
Meeting 

Notice  is  hereby  given  in  accordanc:e 
with  the  Federal  Advisory  Committee 
Act,  Public  Law  92-463,  that  a  meeting 
f)f  the  Selma  to  Montgomery'  National 
Historic  Trail  Advisory'  Council  will  be 
held  [une  12,  2000  at  9:00  am,  at  the 
town  hall  in  Whitehall,  Alabama. 

The  Selma  to  Montgomery  National 
Historic  Trail  Advisory  Council  was 
established  pursuant  to  Public;  Law  100- 
192  establishing  the  Selma  to 
Montgomery  National  Historic  Trail. 
This  law  was  put  in  place  to  advise  the 
National  Park  Service  on  such  issues  as 
preservation  of  trail  routes  and  features, 
public  use.  standards  for  posting  and 
maintaining  trail  markers,  and 
administrative  matters. 

The  matters  to  be  discussed  include: 

A   Update  on  status  of  CCultural 
Resource  Inventory 

B.  L'pdate  of  High  priority  projects 

(;.  Further  define  high  priority 
projects  as  input  to  ALDOT  application 
for  FY  2001  Scenic  Bvways  funds.  The 
a{)plication  is  due  June  2000. 

D  Update  on  Welcome  Center  at  the 
Tent  city  Site. 

The  meeting  will  be  open  to  the 
public   However,  facilities  and  space  for 
accomuKjdating  members  of  the  public 
are  limited  and  persons  will  be 
ac:(:ommodatt>cl  on  first  come,  first  ser\'e 
basis  Any  member  of  the  public  may 
file  a  written  statement  concerning  the 
matters  to  be  ciisc;ussed  with  Lee 
Edwards,  Trail  Superintendent. 

Persons  wishing  further  information 
concerning  this  meeting,  or  who  wish  to 
submit  written  statements  may  contact 
Lee  Edwards.  Trail  Superintendent, 
Selma  to  Montgomerv  National  Historic 
Trail.  P.O  Box  5690.  Montgomery,  Al 


36103,  telephone  334-353-3744  or  334- 
727-6390. 

Lee  Edwards, 

Tniii  SuptTintt'ndrnt 

IFR  Doi  .  00-14;<49  Tiled  6-*i-00;  8:4.')  ami 

BILLING  COOe  431O-70-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

Information  Collection  Activities  Under 
OMB  Review 

AGENCY:  Bureau  of  Reclamation, 

Interior 

ACTION:  Notice  of  data  collec;tion 

submission. 


SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.).  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 
ICR  described  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden. 

DATES:  Comments  must  be  submitted  on 
or  before  July  7.  2000. 
ADDRESSES:  Comments  on  this 
information  collection  should  be 
submitted  to  the  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget.  Attention: 
Desk  Officer  for  the  Department  of  the 
Interior.  725  17th  Street,  NW., 
Washington  D.C.  20503.  A  copy  of  your 
comments  should  also  be  directed  to  the 
Bureau  of  Reclamation,  Attention  Ms. 
Nancv  Purdy,  Contract  and  Repayment 
Specialist,  Lower  Colorado  Dams 
Facilities  Office,  P.O.  Box  60400. 
Boulder  City.  NV  89006. 

Our  practice  is  to  make  comments, 
including  names  and  home  addresses  of 
respondents,  available  for  public 
review.  Individual  respondents  may 
r«?quest  that  we  withhold  their  home 
address  from  public  disclosure,  which 
we  will  honor  to  the  extent  allowable  by 
law.  There  also  may  be  circumstances  in 
which  we  would  withhold  a 
respondents  identity  from  public 
disclosure,  as  allowable  by  law.  If  you 
wish  us  to  withhold  your  name  and/or 
address,  you  must  state  this 
prominently  at  the  beginning  of  your 
comment.  We  will  make  all  submissions 
from  organizations  or  businesses,  and 
from  individuals  identifying  themselves 
as  representatives  of  officials  of 
organizations  or  businesses,  available 
for  public  disclosure  in  their  entirety. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  or  a  copy  of  the 
proposed  collection  of  information. 


contact  Ms.  Nancy  Purdy  at  (702)  293- 
8533. 

SUPPLEMENTARY  INFORMATION:  Comments 
are  invited  on:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  Reclamation,  including 
whether  the  information  shall  have 
practical  use;  (b)  the  accuracy  of 
Reclamation's  estimated  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  use,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology. 

Title:  Diversons,  Return  Flow,  and 
Consumptive  Use  of  Colorado  River 
Water  in  the  Lower  Colorado  River 
Basin. 

OMB  No.  1006-0015. 

Abstract:  Reclamation  delivers 
Colorado  River  water  to  water  users  for 
diversion  and  beneficial  consumptive 
use  in  the  States  of  Arizona.  California, 
and  Nevada.  Under  Supreme  Court 
order,  the  United  States  is  required,  at 
least  annually,  to  prepare  and  maintain 
complete,  detailed,  and  accurate  records 
of  diversions  of  water,  return  flow,  and 
consumptive  use.  This  information  is 
needed  to  ensure  that  a  State  or  a  water 
user  within  a  State  does  not  exceed  its 
authorized  use  of  Colorado  River  water. 
Water  users  are  obligated  to  provide 
information  on  diversions  and  return 
flows  to  Reclamation  by  provisions  in 
their  water  delivery  contracts. 
Reclamation  determines  the 
consumptive  use  by  subtracting  return 
flow  from  diversions  or  by  other 
engineering  means.  Without  the 
information  collected.  Reclamation 
could  not  comply  with  the  order  of  the 
United  States  Supreme  Court  to  prepare 
and  maintain  detailed  and  accurate 
records  of  diversions,  return  flow,  and 
consumptive  use. 

Description  of  respondents:  The 
Lower  Basin  States  (Arizona,  California, 
and  Nevada),  local  and  tribal  entities, 
water  districts,  and  individuals  that  use 
Colorado  River  water. 

Frequency:  Annually,  or  otherwise  as 
determined  by  the  Secretary  of  the 
Interior. 

Estimated  completion  time:  An 
average  of  6  hours  per  respondent. 

Annual  responses:  54  respondents. 

Annual  burden  hours:  290. 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  Reclamation  will 


display  a  valid  OMB  control  number  on 
the  forms.  The  Federal  Register  notice 
with  a  60-day  comment  period  soliciting 
comments  on  this  collection  of 
information  was  published  on  February' 
15.  2000  (65  FR  7562).  Reclamation  did 
not  receive  any  comments  on  this 
collection  of  information  during  the 
comment  period. 

OMB  has  up  to  60  days  to  approve  or 
disapprove  this  information  collection, 
but  may  respond  after  30  days, 
therefore,  public  comment  should  be 
submitted  to  OMB  within  30  days  in 
order  to  assure  maximum  consideration. 

Murlin  Coffey, 

Manager,  Property  and  Office  Senires. 
IFR  Doc.  00-14270  Filed  6-6-00:  8:45  am] 
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INTERNATIONAL  TRADE 
COMMISSION 

Agency  Form  Submitted  to  OMB  for 
Review 

AGENCY:  International  Trade 
Commission. 

ACTION:  In  accordance  with  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  Chapter  35).  the 
Commission  has  submitted  a  request  for 
approval  of  surveys  to  the  Office  of 
Management  and  Budget  for  review. 

PURPOSE  OF  INFORMATION  COLLECTION: 

The  forms  are  for  use  by  the 
Commission  in  connection  with 
analysis  of  the  effectiveness  of  section 
337  remedial  exclusion  orders, 
instituted  under  the  authority  of  section 
337  of  the  Tariff  Act  of  1930  "(19  U.S.C. 
1337). 

Summary  of  Proposal 

(1)  Number  of  forms  submitted:  Two. 

(2)  Title  of  form:  USITC  Survey 
Regarding  Outstanding  §  337  Exclusion 
Orders. 

(3)  Type  of  request:  New. 

(4)  Frequency  of  use:  survey,  single 
data  gathering,  scheduled  for  2000. 

(5)  Description  of  responding  firms: 
Complainants  that  obtained  exclusion 
orders  from  the  Commission  following 
an  investigation  under  Section  337  that 
remains  in  effect  at  the  time  of  the 
survey. 

(6)  Estimated  number  of  responding 
firms:  37. 

(7)  Estimated  total  number  of  hours  to 
complete  the  forms:  37, 

(8)  Information  obtained  from  the  firm 
that  qualifies  as  confidential  business 
information  will  be  so  treated  by  the 
Commission  and  not  disclosed  in  a 
manner  that  would  reveal  the  individual 
operations  of  a  firm. 


DATES;  To  be  assured  of  consideration, 
written  comments  must  be  received  on 
or  before  July  7,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  forms  and  supporting 
documents  are  posted  on  the 
Commission's  World  Wide  Web  site  at 
http://www.usitc.gov  or  may  be 
obtained  from  Lynn  1.  Levine.  Office  of 
Unfair  Import  Investigations.  U.S. 
International  Trade  Commission.  500  E 
Street  SW..  Washington.  DC  20436. 
telephone.  202-205-2560.  Comments 
about  the  proposals  should  be  directed 
to  the  Office  of  Management  and 
Budget,  Office  of  Information  and 
Regulatorv  Affairs,  Room  10102. 
Washington.  DC  20503.  ATTENTION: 
Desk  Officer  for  the  International  Trade 
Commission.  All  comments  should  be 
specific,  indicating  which  part  of  the 
sur\'ey  is  objectionable,  describing  the 
concern  in  detail,  and  including  specific 
suggested  revisions  or  language  changes. 
Copies  of  any  comments  should  be 
provided  to  Robert  Rogowsky.  Director, 
Office  of  Operations.  U.S.  International 
Trade  Commission.  500  E  Street  SW., 
Washington,  DC  20436.  who  is  the 
Commission's  designated  Senior  Official 
under  the  Paperwork  Reduction  Act. 

Hearing  impaired  individuals  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  our  TDD 
terminal  (telephone  no  202-205-1610). 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  Internet  ser\er  (http:// 
www.usitc.gov). 

Issued:  June  2.  2000. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Serrctart 

IFR  Do(  .  00-14:i20  Filed  b-6-00:  8:45  ami 
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INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  731-TA-677  (Review)] 
Coumarin  From  China 

Determination 

On  the  basis  of  the  record  '  developed 
in  the  subject  five-year  review,  the 
United  States  International  Trade 
Commission  determines,  pursuant  to 
section  751(c)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1675(c)),  that  revocation  of 
the  antidumping  duty  order  on 
coumarin  from  China  would  be  likely  to 
lead  to  continuation  or  recurrence  of 
material  injury  to  an  industry  in  the 


'The  record  is  defined  in  sec    207.2(0  of  the 
Conimissionb  Rules  of  Practice  and  Procedure  (14 
C.F.R.  ^207.2(0). 


36164 


Federal  Register/ Vol.  65.  Nn.   110  /  Wednesday,  June  7.  2000 /Notices 


Federal  Register / Vol.  65,  No.  110/ Wednesday,  June  7,  2000/Notices 


36165 


liiiitt-(i  .Stiitcs  within  .1  rt!as()iial)ly 
foreseeahli-  tiiiii'. 

Bai:kground 

The  ( iiiiiiinissioii  institulfii  this 
n'vi(!vv  (in  Dfcemhfr  M).  I'i'M)  ((.4  i'K 
7:i.S7H.  !).■(. "iiih.T  :»().  14'1'J)  ,111(1 
tit'trrrmnt'ii  mi  April  b.  2()()()  thiit  it 
would  cniulurt  dii  fxpcdittnl  rt'vicw  ((i5 
FR  24504.  April  2b.  200(1)  Thf 
(iumiius.viim  tr.m.siiuttcd  its 
dutf^rrninatiiin  in  this  review  tii  the 
Secretary  of  Comnien  ••  on  May  :{(). 
2000.  The  views  of  the  ( ionimissioii  are 
contained  in  I'.SITC  Puhlication  ililOf) 
(May  2000).  entitled  (iinunarin  I'roni 
('hina:  lnvesfi^ation  No   7,il-T.-\-677 
(Review) 

Nsii.-il    M,u    11,  iOilii 
Hv  iirdiT  lit  till'  (  .iiiuniisMiin 
Dnnnai  R.  Koehnke. 

.Sci  rrliin 

IKK  Dm      1)0-14  Mh   111, mI  I,    (.-<)().  H  4,5  , Hill 
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INTERNATIONAL  TRADE 
COMMISSION 

[Investigations  Nos.  701-TA-309-A-B 
(Review)  and  731-TA-52a  (Review)] 

In  the  Matter  of  Magnesium  From 
Canada;  Notice  of  Commission 
Determination  Not  To  Conduct  a 
Portion  of  the  Hearing  In  Camera 

AGENCY:  I)  S.  International  Trade 

Ciommission. 

ACTION:  (ioinniission  dffermin.itioii  not 

to  (lose  any  part  of  the  hearing  to  the 

puhlic. 


SUIMMARY:  The  (loinmission  has 
determined  to  denv  the  re(]uest  of 
respondents  Clotiverneiiient  dii  CJiiehec 
I'QiiehtH  ")  iind  Norsk  Hydro  tlan.ida. 
liK    I'NHCr).  to  (  oiidiict  ,i  [lortion  of 
its  hearing  in  the  ahoye-ciptioiied 
reviews  s(  hedided  for  M.iy  .it.  2()0().  iti 
((imfni   .See  (ioiiiinission  rules  201   1 !) 
and  201..U)(h)(4)  (  U)  CFK  201   1  )  .ind 
201.:U.(h)(4)) 

FOR  FURTHER  INFORMATION  CONTACT: 

.•\ndre,i  ('.  C.asson.  Office  of  tleneral 
(Counsel.  [:.S  International  Trade 
(loiiunission.  telephone  202-20.'i-:n  l.'i. 
e-ni,iii  ai  .iss(iii»Cusit(   t;oy    Hearing- 
inifiaired  individuals  .ire  ,idvised  that 
information  on  this  matter  may  be 
ohtained  by  ( (intacting  the 
(Commissions  TDH  termin.il  on  202- 
20.5-1810 

SUPPLEIIdENTARY  INFORMATION:  The 
Commission's  policv  ,ind  [ir.iclice  is  to 
conduct  Its  hearings  m  [luhlu  exi  ept  in 
limittui  ciri  umstances   .See  HlCr'K 
201  .It)  The  Commission's  Rules 
provide  for  it  to  close  hearings  in  wliere 


a  party  identifies  subjects  to  he 
discusstul  during  a  closed  sessiim  and 
justifies  the  need  for  such  a  session    14 
CFR  207  24(d)   Respondents  did  not 
iiidu  ate  the  siih|e(  ts  on  whu.h  the\ 
intended  to  present  testimony  during 
the  closed  session,  and  merely  stated 
that  (luring  a  closed  sessi(m  information 
c(jvered  hv  the  a(1ministratiye  protective 
order  (  (luld  be  addressed  as  necessary. 
Absent  any  identification  of  the  subjects 
to  be  discus.sed  and  an  adequate 
justification  of  the  need  for  a  closed 
session,  the  Commission  finds  no  reason 
to  depart  from  its  ordinary  [practice  of 
holding  fully  open  hearings  The 
Commission  has  determined  that  the 
jmblic  interest  would  he  best  served  hv 
a  hearing  that  is  entirely  open  to  thi; 
puhlii    See  19  CFR  201.36(c)(l|. 

.\uthority:  This  nnln  <■  is  prnvnlfij 
)Miis  11,1  III  111  ( .11111  miss  Kill  Kulf  Jill.  t"i|li|  ( I'l 
(IK  -Mil    r.dill 

Issu.'il     M,l\     III    JOOd 

lU  iiriliT  lit  ttir  ( jiiiinussiuii 
Donna  K.  Kciehnke. 
Sri  irtiin 

It  K  Dm     (10    14  M"  I  il-'ii  (i-t,-(IO.  HA',  .mil 
BILLING  COOe  7020-02  P 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  731-TA-429  (Review)] 

Mechanical  Transfer  Presses  From 
Japan 

Determination 

On  the  basis  of  the  record  '  developed 
111  the  sub|ect  five-year  r(»view.  the 
Cniteti  St.ites  international  Tra(le 
lAjmmission  determines.-  pursuant  to 
section  751©  of  the  Tariff  Act  of  19.30 
(the  Act).'  that  revocation  of  the 
.intidiimping  duty  order  on  mechanical 
tr.insfer  presses  (MTPs)  *  from  Japan 


'  The  rf<  iirii  is  ciefinod  in  sec  207  2(f)  of  the 
(.iiiiiinission  s  Rules  of  PracticH  and  Procedure  (19 
r.>T<t»207  2|f)). 

-  tjimmisMoner  Thelma  I  Askm  dissPiiiinR 

'  iqU.S.t:.  l»>7S(r) 

*  Fnr  piirposps  nf  this  nivievv  .  thn  tt-rni 
"m«<;hiiiii(  hI  transft-r  press    (MTPI  reftTs  to 
iiutiimalK  nii'lrtl-forminK  iii.k  liinc  lnols  with 
iiiulli|ilK  dii'  slalmns  in  whu  h  lln'  w,irlk[ii«p  is 
innvHit  frnrn  siHlnin  tn  st<itiiin  b\  -t  Iriinsfpr 
iiift  hiinisiii  ilfsiKnt'd  hn  iin  inli'^rnl  pitrt  iil  Ih-'  pn'ss 
and  svni  lirmii/iMl  with  th>'  press  at  timi.  whether 
imporled  Hs  mat  hines  or  parts  suital>le  fnr  iisi' 
siilelv  rir  prim  ipallv  with  these  inai  hiiies   Thes,' 
prBss<>s  mav  !»•  assemhled  nr  iinasseMitih'il 

(jiMiiTieri  e  pulilisheil  in  the  Federal  Rexi«ter 
several  NDlues  uf  Si  ope  Kiilin>;s  w  ilti  resp.-i  !  in 
VITI's  frnm  lapan  .iml  ,letermiiie,l  th.il    1 1 1  sp.ir" 
.mil  repUi  enieiil  parts  are  nijisule  the  si  npe  .i|  Ih'- 
nrder  Cw  IK  1>*«.(12.  Mh\  7.  mM2).  (21 .1  desi.n  k 
sheet  feeder  designed  In  \»'  used  with  a  me<  hiiiiK  at 
transfer  press  e>  .ni  ai  i  essnrv  and.  therefore   is  nut 
witliin  th.'  s,  npe  ,i(  the  nrdi^r  I'i7  KK  :i2y73.  |ii|v  24. 
I'I<1J)    I  tl  ttle  FM.X  I  nld-fnrmnki  pi  ess  is  VMtliili  itle 


would  be  likely  to  lead  to  continuation 
or  recurrence  of  material  injury  to  an 
industr\'  in  the  I'nited  Statics  within  a 
reasonabh  foreseeable  time 

Background 

The  Commission  instituted  this 
review  on  |une  1.  1999. '  and 
determined  on  September  3.  1999,  that 
it  would  conduct  a  full  review.*'  Notice 
of  the  scheduling  of  the  C^ommission's 
review  and  of  a  public  hearing  to  be 
held  in  connectitm  therewith  was  given 
by  posting  copies  of  the  notice  in  the 
Office  of  the  Secretary.  L!.S. 
International  Trade  Commission, 
Washington.  DC.  and  by  publishing  the 
notice  in  the  Federal  Register  on 
November  15.  1999."  The  hearing  was 
held  in  Washington.  DC.  on  April  4. 
2000.  and  all  persons  who  requested  the 
opportunity  were  permitted  to  appear  in 
person  or  by  counsel. 

The  Commission  transmitted  its 
determination  in  this  review  to  the 
Secretary  of  Commerce  on  May  26. 
2000.  The  views  of  the  Oimmission  are 
contained  in  USITC  Publication  3304 
(May  2000).  entitled  Mechanical 
Transfer  Presses  from  lapan: 
investigation  No.  731-TA-429  (Review). 

Issued    lunt-  1.  2U0() 

H\  iinliT  III  tlif  (idiiimission. 
Uonna  R.  Knehnke. 
Si'i  r>i<ir\ 

IhK  Dm     1)0-14  MM  iilt'd  ti-(>-t)0;  U:Ar>  .im] 
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si  npp  nf  the  order  (5M  FR  HMHl.  Fehniar\  24.  mM4l; 
and  (5)  rerlaiii  me(  hanu  al  transfer  press  parts 
exported  from  lapan  are  ontside  the  s<  ope  nl  ihf 
order  (62  FR  9176.  Fehriiar\  2H.  1997) 

rommercp's  scope  identifies  tli,'  Harni'Hii/eii 
Tariff  Schedule  of  the  1  iiiie.l  .states  HITS) 
statistical  reporting  iiiiiiilnTs  Inr  M'l  I's  as 
mhj  99  IKi:)5   mei  haiin  at  transfer  [iresses,  ami 
H4li(i  44  'i04ll.  parts  nf  iin'i  hanu  at  transfer  presst>s 
HiiVNever.  thes.'  nuintiers  were  replai  ,■(!  liv 
stalistii  al  repiirliiiK  niinihers  84(i2  99  HUA^t. 
H4t>(>  94  h04(l.  and  8466  94  8»>4ll  on  Iaiiii,ir\   1    1994 
Svitiseipienth    nn  lulv  1.  1997.  stalistii  at  repnrtm^ 
luiintnTs  H4iiti  94  604(1  and  8466  94  H()4l)  ui're 
repl.ii  eii  li\  siatistii  al  repnnmn  niimliers 
8466  94  h')4(l  anil  8466  94  H'^4()   For  a  further 
expl.inalinll  of  these  i  hanges.  see  the  I '  S    tariff 
TrealMier.t  sei  tioii  presented  later  in  this  repnrt    The 
Mrs  luiiiibers  ,ire  pnn  ided  fnr  (  on\enieni  e  and 
1  iislnnis  porposes    The  written  desi  ription  rem. mis 

llispnsltue 

64  FK  29J4",  tune  1.  1999. 
"64  FR  50107.  .Septeinlwr  Ki    1999 
'64  FK  619  18,  Nnveniher  IS    1999 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  731-TA-841  (Final)] 

Certain  Non-Frozen  Concentrated 
Apple  Juice  From  China 

Determination 

On  the  basis  of  the  record  '  developed 
in  the  subject  investigation,  the  United 
States  International  Trade  Commission 
determines, 2  pursuant  to  section  735(b) 
of  the  Tariff  Act  of  1930  (19  U.S.C. 
1673d(b))  (the  Act),  that  an  industry  in 
the  United  States  is  materially  injured 
by  reason  of  imports  from  China  of 
certain  non-frozen  concentrated  apple 
juice. '  provided  for  in  subheadings 
2009.70.00  and  2106.90.52  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States,  that  have  been  found  by 
the  Department  of  Commerce  to  be  sold 
in  the  United  States  at  less  than  fair 
value  (LTFV). 

Background 

The  Commission  instituted  this 
investigation  effective  June  7.  1999. 
following  receipt  of  a  petition  filed  with 
the  Commission  and  the  Department  of 
Commerce  by  Coloma  Frozen  Foods, 
Inc.;  Coloma,  MI;  Green  Valley  Apples 
of  California,  Los  Angeles,  CA;  Knouse 
Foods  Cooperative.  Inc.,  Peach  Glen, 
PA;  Mason  County  Fnut  Packers 
Cooperative.  Ludington,  MI;  and  Tree 
Top.  Inc.,  Selah,  WA.  The  final  phase  of 
the  investigation  was  scheduled  by  the 
Commission  following  notification  of  a 
preliminary  determination  by  the 
Department  of  Commerce  that  imports 
of  certain  non-frozen  concentrated  apple 
juice  from  China  were  being  sold  at 
LTFV  within  the  meaning  of  section 
733(b)  of  the  Act  (19  U.S.C.  1673b(b)). 
Notice  of  the  scheduling  of  the 
Commission's  investigation  and  of  a 
public  hearing  to  be  held  inxonnection 
therewith  was  given  by  posting  copies 
of  the  notice  in  the  Office  of  the 
Secretary,  U.S.  International  Trade 
Commission,  Washington,  DC,  and  by 
publishing  the  notice  in  the  Federal 
Register  of  January  20,  2000  (65  FR 
3247).  The  hearing  was  held  in 
Washington,  DC,  on  April  10.  2000.  and 


'  The  ri^Lord  is  defined  in  set    207  2(f)  of  the 
(iommissiun's  Rules  of  Practii  e  and  Proiedure  (19 
C:FR  207  2(f)). 

•Chairman  Lvnn  M.  Bragg  not  participating. 

'' Ortain  non-frozen  concentrated  apple  juice" 
consists  of  all  non-frozen  concentrated  apple  juice 
with  a  Brix  scale  of  40  or  greater,  whether  or  not 
containing  added  sugar  or  other  sweetening  matter, 
and  whether  or  not  fortified  with  vitamins  or 
minerals.  Excluded  from  the  scope  nf  the 
investigation  are  frozen  concentrated  apple  juice: 
non-frozen  concentrated  apple  juice  that  has  been 
fermented;  and  non-frozen  concentrated  apple  juice 
to  which  spirits  have  been  added. 


all  persons  who  requested  the 
opportunity  were  permitted  to  appear  in 
person  or  by  counsel. 

The  Commission  transmitted  its 
determination  in  this  investigation  to 
the  Secretary  of  Commerce  on  May  30. 
2000.  The  views  of  the  Commission  are 
contained  in  USITC  Publication  3303 
(May  2000),  entitled  Certain  Non-Frozen 
Concentrated  Apple  Juice  from  China: 
hivestigation  No.  731-TA-841  (Final). 

Issued:  June  1.  2000. 
By  order  of  the  Commission. 
Donna  R.  Koehnke, 

Spcretan,-. 

|KR  Doc.  00-14318  Filed  Ei-6-00:  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Office  of  Juvenile  Justice  and 
Delinquency  Prevention 

[OJP(OJJDP)— 1280] 

Meeting  of  the  Coordinating  Council 
on  Juvenile  Justice  and  Delinquency 
Prevention 

AGENCY:  Office  of  Justice  Programs. 

Office  of  Juvenile  Justice  and 

Delinquency  Prevention  (OJJDP), 

Justice. 

ACTION:  Notice  of  meeting. 

SUMMARY:  Announcement  of  the 
Coordinating  Council  on  Juvenile 
Justice  and  Delinquency  Prevention 
meeting. 

DATES:  A  meeting  of  the  advisory 
committee,  chartered  as  the 
Coordinating  Council  on  Juvenile 
Justice  and  Delinquency  Prevention, 
will  take  place  in  the  District  of 
Columbia,  begiiming  at  1  p.m.  on 
Monday.  June  26.  2000,  and  ending  at 
3p.m.."ET. 

ADDRESSES:  The  meeting  will  take  place 
at  the  U.S.  Department  of  Justice.  Office 
of  Justice  Programs,  Main  Conference 
Room,  3rd  Floor.  810  Seventh  Street. 
NW..  Washington,  DC  20531. 
FOR  FURTHER  INFORMATION  CONTACT:  Bob 
Altman.  Program  Manager.  Juvenile 
Justice  Resource  Center  at  (301)  519- 
5721.  [This  is  not  a  toll-free  number.] 
SUPPLEMENTARY  INFORMATION:  The 
Coordinating  Council,  established 
pursuant  to  section  3{2)A  of  the  Federal 
Advisory  Committee  Act  (5  U.S.C.  App. 
2),  will  meet  to  carry  out  its  advisory 
functions  under  Section  206  of  the 
Juvenile  Justice  and  Delinquency 
Prevention  Act  of  1974,  as  amended  (42 
U.S.C.  5601  et  seq.).  This  meeting  will 
be  open  to  the  public.  Members  of  the 
public  who  wish  to  attend  the  meeting 


should  notify  the  Juvenile  Justice 
Resource  Center  at  the  number  listed 
above  by  5  p.m..  ET.  on  Friday.  June  16, 
2000.  For  security  purposes,  picture 
identification  will  be  required. 

Dated:  June  2,  2000 
)ohn  |.  Wilson, 

Acting  Administrator.  Office  of  Juvenile 
Justice  and  Delinquency  Prevention 
(FR  Doc.  00-14360  Filed  6-6-00:  8:45  am) 
BILUNG  COOE  4410-ia-P 


DEPARTMENT  OF  LABOR 

Office  Of  the  Chief  Financial  Officer: 
Proposed  Collection;  Comment 
Request 

ACTION:  Notice. 

SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
{PRA95)  144  U.S.C.  3506(c)(2)(A)],  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  the  Office 
of  the  Chief  Financial  Officer  is 
soliciting  comments  concerning  the 
proposed  extension  of  Department  of 
Labor  regulations  implementing  the 
Salary  Offset  provision  of  the  Debt 
Collection  Act  of  1982. 
DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
addressee  section  below  on  or  before 
August  7.  2000. 

ADDRESSES:  Comments  are  to  be 
submitted  in  writing  to  Mark  Wolkow. 
Department  of  Labor.  Office  of  the  Chief 
Financial  Officer.  Room  S-4502  Frances 
Perkins  Building.  200  Constitution  Ave. 
NW.  Washington.  DC  20210;  via  fax  to 
202-219-4975:  or  via  email  to  wolkow- 
mark@dol.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Wolkow,  Division  of  Policy  and 
Internal  Control  at  202-219-8184  xl27. 
or  via  email  at  wolkow-mark@dol.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Debt  Collection  Act  of  1982  and 
the  Office  of  Personnel  Management 
salary  offset  regulations,  as 
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inipl»!mHntHd  in  thf?  Uepartinent  bv  29 
C.FR  part  20.  n^quirt-  Fodoral  agtuicies  to 
afford  debtors  lh»'  opportunitv  to 
exerci.se  certain  rights  befori'  the  agency 
makes  a  salary  offset  to  collect  a  debt. 
In  the  exercise  of  these  rights,  the  debtor 
may  be  asked  to  providtt  a  written 
explanation  of  the  basis  for  disputing 
the  amount  or  existence  of  a  debt 
alleged  owed  the  agency   A  debtor  may 
also  be  required  to  proviile  asset, 
income,  liability,  or  other  information 
necessary  for  the  agency  to  determine 
the  debtor's  ability  to  repay  the  debt, 
including  any  interest,  penalties  and 
administrative  costs  assessed. 

Information  provided  by  the  debtor 
will  be  evaluated  by  an  independent 
hearing  official  in  order  to  re<;onsider 
the  responsible  agency  official's 
decision  with  regard  to  the  existence  or 
amount  of  the  debt.  Information 
concerning  the  debtor's  assets,  income, 
liabilities,  etc.,  will  be  used  by  the 
independent  hearing  official  to 
determine  whether  the  agency's  action 
with  regard  to  salary  would  create 
undue  financial  hardship  for  the  debtor, 
or  to  determine  whether  the  agency 
should  accept  the  debtor's  proposed 
repayment  schedule. 

If  a  debtor  disputes  or  asks  for 
reconsideration  of  the  agency's 
determination  concerning  the  debt,  the 
debtor  will  be  required  to  provide  the 
information  or  documentation  necessary 
to  state  his/her  case.  While  much  or  all 
of  this  information  might  be  available  in 
agency  records,  it  would  only  be 
appropriate  to  offer  the  debtor  the 
opportunity  to  supply  any  information 
deemed  relevant  to  his/her  case. 

Information  concerning  the  debtor's 
assets,  income,  liabilititis.  etc.,  would 
typically  not  be  available  to  the  agency 
unless  submitted  by  the  debtor. 

II.  Desired  Focus  of  Comments 

The  Department  of  Labor  is 
partic:ularlv  interested  in  comments 
which: 

•  Kvaluate  whether  the  proposed 
ciollection  of  information  is  necessary 
for  the  proper  performance  of  the 
funcrtions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Elvaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated. 


electronic,  mechanical,  or  other 
technological  collection  tet:hniques  or 
other  forms  of  information  technology, 
e.g..  permitting  electronic  submissions 
of  responses. 

III.  Current  Actions 

Failure  of  the  agency  to  request  the 
information  described  would  either 
VKjlate  the  debtor's  rights  under  the 
Debt  Collection  Act  of  1982  or  limit  the 
agency's  ability  to  collect  outstanding 
debts. 

If  a  debtor  wishes  to  appeal  an  agency 
action  based  on  undue  financial 
hardship,  he/she  may  be  asked  to 
submit  information  on  his/her  assets, 
income,  liabilities,  or  other  information 
considered  necessarv  by  the  hearing 
official  for  evaluating  the  appeal.  Use  of 
the  information  will  be  explained  to  the 
debtor  when  it  is  requested;  consent  to 
use  the  information  for  the  specified 
purpose  will  be  implied  from  the 
debtor's  submission  of  the  information. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Agency:  Office  of  the  Chief  Financial 
Officer.  ' 

Title:  Salary  Offset. 

OMB  Number:  1225-0038. 

Agency  Form  \umber:  N/A. 

Affected  Public:  Federal  employees. 

Cite /Reference /Form /etc:  It  is 
estimated  that  25%  of  the  individuals 
indebted  to  the  Department  will  contest 
the  proposed  collection  action  and  will 
request  a  review  and/or  appeal  an  action 
based  on  undue  financial  hardship.  In 
some  cases  the  debtor  will  make  one 
request,  but  not  the  other.  However,  in 
most  cases,  it  is  expected  that  the  debtor 
will  request  both  actions — first,  review 
of  the  determination  of  indebtedness, 
and  second,  relief  because  of  undue 
financial  hardship. 

Annual  burden  was  estimated  based 
on  a  review  of  debtor  responses  to 
similar  requests  for  information.  Debtors 
typically  respond  in  1-2  page  letters, 
supplemented  by  copies  of  documents. 
Letters  are  most  often  typewritten. 
Annual  burden  is  based  on  a  1 '  •»  hour 
time  allotment  to  prepare  and  type  a 
letter.  Debtors  will  not  be  asked  to 
respond  on  a  form 

Estimated  Total  Burden  Hours:  375. 

Total  Annualized  Costs:  Capital/ 
startup  costs:  SO;  operating/maintaining 
systems  or  purchasing  services:  $0. 

Comments  submitted  in  response  to 
this  comment  request  will  be 
summarized  and/or  included  in  the 
request  for  Office  of  Management  and 
Budget  approval  of  the  information 
collection  request;  they  will  also 
become  a  matter  of  public  record. 


Dated   Mav  2.3.  2000. 
Kenneth  Bresnahan, 

Chief  Financial  Officer 

\VR  Do( .  00-14291  Filed  fi-6-00;  8:45  am] 
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MERIT  SYSTEMS  PROTECTION 
BOARD 

Privacy  Act  of  1974;  Deletion  of 
Privacy  Act  System  of  Records 

AGENCY:  Merit  Systems  Protection 
Board. 

ACTION:  Notice  of  intent  to  delete  and 
existing  system  of  records. 


summary:  The  Merit  Systems  Protection 
Board  (MSPB)  publishes  this  document 
pursuant  to  the  requirements  of  the 
Privacy  Act  of  1974  at  5  U.S.C.  552a  to 
inform  the  public  that  it  will  no  longer 
maintain  records  in  the  system  formerly 
known  as  MSPB/Internal-4  by  the  name 
or  personal  identifier  of  the  record 
subject.  Names  and  personal  identifiers 
will  be  deleted  for  all  existing  and 
future  documents  maintained  in  the 
OAC  Decision  Data  Base. 

EFFECTIVE  DATE:  June  7,  2000. 

ADDRESS:  Office  of  the  Clerk  of  the 
Board.  U.S.  Merit  Systems  Protection 
Board.  1120  Vermont  Avenue,  NW., 
Washington.  DC  20419. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  H.  Hoxie,  (202)  653-7200. 

SUPPLEMENTARY  INFORMATION:  By 
Federal  Register  Notice  of  July  2.  1996 
(61  FR  34448)  the  Board  announced  a 
new  system  of  records.  Office  of 
Appeals  Counsel  Decision  Data  Base, 
MSPB/Intemal-4.  The  categories  of 
records  to  be  maintained  in  the  system 
included  advisorv'  memoranda  prepared 
by  the  Office  of  Appeals  Counsel  for  the 
Board  of  individual  members  of  the 
Board  and  instructions  from  members  of 
the  Board  regarding  the  preparation  of 
decisions  for  Board  issuance.  The.'- 
records  were  to  contain  individual 
appellant's  names,  and  could  also 
contain  social  security  numbers,  home 
addresses,  veterans  status,  race,  sex. 
national  origin  and  disability  status 
data. 

The  Board  hereby  announces  its 
intention  to  delete  all  names  and 
personal  identifiers  from  the  records 
now  maintained  in  this  data  base,  and 
from  any  future  records  placed  in  the 
data  base.  Henceforth,  the  records  in 
this  data  base  will  be  retrieved  by  legal 
or  factual  issues.  No  personal 
information  associated  with  any 
individual  will  be  maintained. 
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Dated:  lune  1,  2000. 
Robert  E.  Taylor, 

Clerk  of  the  Board 

|FR  Do( .  00-14310  Filed  6-b-OO;  8:45  am] 
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NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Records  Schedules;  Availability  and 
Request  for  Comments 

AGENCY:  National  Archives  and  Records 
Administration  (NARA). 

ACTION:  Notice  of  availability  of 
proposed  records  schedules;  request  for 
comments. 


SUMMARY:  The  National  Archives  and 
Records  Administration  (NARA) 
publishes  notice  at  least  once  monthly 
of  certain  Federal  agency  requests  for 
records  disposition  authority  (records 
schedules).  Once  approved  by  NARA. 
records  schedules  provide  mandatory 
instructions  on  what  happens  to  records 
when  no  longer  needed  for  current 
Government  business.  They  authorize 
the  preservation  of  records  of 
continuing  value  in  the  National 
Archives  of  the  United  States  and  the 
destruction,  after  a  specified  period,  of 
records  lacking  administrative,  legal, 
research,  or  other  value.  Notice  is 
published  for  records  schedules  in 
which  agencies  propose  to  destroy 
records  not  previously  authorized  for 
disposal  or  reduce  the  retention  period 
of  records  already  authorized  for 
disposal.  NARA  invites  public 
comments  on  such  records  schedules,  as 
required  by  44  U.S.C.  3303a(a). 

DATES:  Requests  for  copies  must  be 
received  in  writing  on  or  before  July  24, 
2000.  Once  the  appraisal  of  the  records 
is  completed.  NARA  will  send  a  copy  of 
the  schedule.  NARA  staff  usually 
prepare  appraisal  memorandums  that 
contain  additional  information 
concerning  the  records  covered  by  a 
proposed  schedule.  These,  too,  may  be 
requested  and  will  be  provided  once  the 
appraisal  is  completed.  Requesters  will 
be  given  30  days  to  submit  comments. 

ADDRESSES:  To  request  a  copy  of  anv 
records  schedule  identified  in  this 
notice,  write  to  the  Life  Cycle 
Management  Division  (NWML). 
National  Archives  and  Records 
Administration  (NARA),  8601  Adelphi 
Road,  College  Park,  MD  20740-6001. 
Requests  also  may  be  transmitted  by 
FAX  to  301-713-6852  or  by  e-mail  to 
records.mgt@arch2.nara.gov.  Requesters 
must  cite  the  control  number,  which 
appears  in  parentheses  after  the  name  of 
the  agency  which  submitted  the 


schedule,  and  must  provide  a  mailing 
address.  Those  who  desire  appraisal 
reports  should  so  indicate  in  their 
request. 

FOR  FURTHER  INFORMATION  CONTACT: 

Marie  Allen,  Director,  Life  Cycle 
Management  Division  (NWML), 
National  Archives  and  Records 
Administration,  8601  Adelphi  Road. 
College  Park,  MD  20740-6001. 
Telephone:  (301)  713-7110.  E-mail: 
records.  mgt@arch2 .  nara.gov . 

SUPPLEMENTARY  INFORMATION:  Each  year 
Federal  agencies  create  billions  of 
records  on  paper,  film,  magnetic  tape, 
and  other  media.  To  control  this 
accumulation,  agency  records  managers 
prepare  schedules  proposing  retention 
periods  for  records  and  submit  these 
schedules  for  NARA's  approval,  using 
the  Standard  Form  (SF)  115,  Request  for 
Records  Disposition  Authority.  "These 
schedules  provide  for  the  timely  transfer 
into  the  National  Archives  of 
historically  valuable  records  and 
authorize  the  disposal  of  all  other 
records  after  the  agency  no  longer  needs 
them  to  conduct  its  business.  Some 
schedules  are  comprehensive  and  cover 
all  the  records  of  an  agency  or  one  of  its 
major  subdivisions.  Most  schedules, 
however,  cover  records  of  only  one 
office  or  program  or  a  few  series  of 
records.  Many  of  these  update 
previously  approved  schedules,  and 
some  include  records  proposed  as 
permanent. 

No  Federal  records  are  authorized  for 
destruction  without  the  approval  of  the 
Archivist  of  the  United  States.  This 
approval  is  granted  only  after  a 
thorough  consideration  of  their 
administrative  use  by  the  agency  of 
origin,  the  rights  of  the  Government  and 
of  private  persons  directly  affected  by 
the  Government's  activities,  and 
whether  or  not  they  have  historical  or 
other  value. 

Besides  identih'ing  the  Federal 
agencies  and  any  subdivisions 
requesting  disposition  authority,  this 
public  notice  lists  the  organizational 
unit(s)  accumulating  the  records  or 
indicates  agency-wide  applicability  in 
the  case  of  schedules  that  cover  records 
that  may  be  accumulated  throughout  an 
agency.  This  notice  provides  the  control 
number  assigned  to  each  schedule,  the 
total  number  of  schedule  items,  and  the 
number  of  temporary  items  (the  records 
proposed  for  destruction).  It  also 
includes  a  brief  description  of  the 
temporary  records.  The  records 
schedule  itself  contains  a  full 
description  of  the  records  at  the  file  unit 
level  as  well  as  their  disposition.  If 
NARA  staff  has  prepared  an  appraisal 
memorandum  for  the  schedule,  it.  too. 


includes  information  about  the  records. 
Further  information  about  the 
disposition  process  is  available  on 
request. 

Schedules  Pending 

1.  Department  of  the  Armv.  Agency- 
wide  (Nl-AU-00-7.  2  items.  2 
temporan-  items).  Records  relating  to 
the  monitoring  of  information  systems 
and  telecommunications.  Included  are 
requests,  approvals,  notifications, 
certifications  of  notification  procedures, 
and  information  pertaining  to  the  use  of 
monitoring  products.  Also  included  are 
electronic  copies  of  documents  created 
using  electronic  mail  and  word 
processing. 

2.  Department  of  the  Armv.  Agency- 
wide  (Nl-AU-98-8.  2  items.  2 
temporary*  items).  Documents  relating  to 
individual  travel  charge  cards  of  .\rmy 
military'  personnel  and  civilian 
employees.  Included  are  travel 
authorizations,  vouchers,  charge  card 
applications,  charge  card  receipts,  terms 
and  conditions  for  the  use  of  charge 
cards,  and  transaction  reports.  Also 
included  are  electronic  copies  of 
documents  created  using  electronic  mail 
and  word  processing. 

3.  Department  of  me  Army.  Agencv- 
wide  (Nl-AU-00-9.  2  items,  1 
temporar\'  item).  Electronic  copies  of 
documents  created  using  electronic  mail 
and  word  processing  that  pertain  to 
security  assistance  activities  provided 
under  the  International  Security 
Assistance  Act  and  the  Arms  Export 
Control  Act.  This  schedule  also 
proposes  minor  changes  in  the 
disposition  instructions  for 
recordkeeping  copies  of  these  files, 
which  were  previously  approved  for 
permanent  retention. 

4.  Department  of  the  Armv.  Agencv- 
wide  (Nl-AU-00-10.  3  items.  3 
temporary  items).  Respiratorv'  protection 
program  files  relating  to  general 
program  administration,  training,  and 
the  results  of  fit  and  leak  testing  of 
respirator)-  protection  devices.  Included 
are  electronic  copies  of  records  created 
using  electronic  mail  and  word 
processing. 

5.  Department  of  the  Army.  Agency- 
wide  (Nl-AU-00-11.  2  items.  2 
temporar\'  items).  Records  relating  to 
inventories  and  examinations  of  test 
booklets,  scoring  keys,  and  all  other 
accountable  test  materials.  Included  are 
electronic  copies  of  records  created 
using  electronic  mail  and  word 
processing. 

6.  Department  of  Defense.  Office  of 
the  Secretar>-  (Nl-330-00-2.  5  items.  5 
temporarv'  items).  Records  relating  to 
the  adjudication  of  security  clearances, 
including  electronic  copies  of 
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documents  created  using  electronic  mail 
and  wnrd  processing. 

7  Department  of  Housing  and  Urban 
Development,  Office  of  Federal  Housing 
Enterprise  Oversight  (N1-543-00-3.  2 
items.  2  temporary  items).  Assessment 
calculation  files  relating  to  semi-annual 
assessments  of  government-sponsored 
enterprises  for  funds  appropriated  to  the 
agency  from  (Congress.  Included  are 
electronic  copies  of  documents  created 
using  electronic  mail  and  word 
processing.  Notice  of  this  sc:hedule  was 
previously  published  in  the  Federal 
Register  of  March  22,  2000.  It  is  being 
re-published  due  to  minor  changes 
occasioned  by  an  agency  reorganization 

8.  Department  of  Housing  and  Urban 
Development.  Office  of  Federal  Housing 
Enterprise  Oversight  (Nl-543-0()-4,  11 
items.  9  temporary  items).  Records 
accumulated  by  the  Office  of  Policr^ 
Analysis  and  Research  relating  to  the 
compensation  received  bv  government- 
supported  enterpri.se  exec:utives  and  to 
requests  for  information  cont:erning 
agency  Notices  of  Proposed  Rulemaking. 
Also  included  are  selected  subject  files 
and  electronic;  copies  of  documents 
created  using  electronic  mail  and  word 
processing.  Recordk.e«^ping  copies  of 
selected  subject  files  and  quarterlv 
reports  to  the  Department  of  Housing 
and  Urban  Development  are  proposed 
for  permanent  retention  Notice  of  this 
sc:hedult'  was  previouslv  published  in 
the  Federal  Register  of  March  22.  2000, 
It  is  being  re-publisht^d  due  to  minor 
changes  occasioned  bv  cui  agency 
reorganization. 

9.  Department  of  Housing  and  I  irban 
Development.  Office  of  Federal  Housing 
Enterprise  Oversight  (N 1-543-00-8.  7 
items,  ti  temporary  items).  Project 
tracking  reports,  records  relating  to 
trips,  and  selected  chronological  files 
accumulated  by  the  Office  of  the 
Director.  Also  included  ar*?  el(;ctronic 
copies  of  document.s  created  using 
electronic  mail  and  word  processing. 
Recordkeeping  copies  of  selecttul 
chronological  files  from  the  Director's 
Office  are  proposed  for  permanent 
retention,  including  files  of  the  Deput\- 
Director  and  s*!veral  staff  assistants 

10.  Department  of  the  Interior.  Bure.ui 
of  Land  Management  (N  l-4S>-()0-l ,  2 
items.  2  tenijiorarv  items).  Records  in  all 
nuulia.  including  databases,  th.it  [)ertaiii 
to  list  servers,  discussion  groups,  and 
news  groups  maintained  on  internal 
agency  elec:tronic  communication  <iut\ 
nifiirmation  sharing  ajiplii  .itioiis 

11    Department  of  the  Interior.  Mureau 
of  Land  Management  (N 1-44-00-2.  i 
items,  3  temporary  items).  Ret;ords 
rt'lating  to  solicited  and  iinsoli(  ited 
public  commendations,  compliiints.  and 
comments.  Included  are  such  records  as 


letters  of  complaint  and  commendation 
and  reports,  plans,  and  other  files 
relating  to  customer  service  focus 
groups  and  surveys.  Also  included  are 
electronic  copies  of  records  created 
using  electronic  mail  and  word 
processing. 

12  Department  of  the  Interior,  U.S. 
Geological  Survey  (Nl-57-97-3,  2 
items,  1  temporary  item).  Manuscripts 
and  other  background  papers  relating  to 
agency  publications.  This  schedule 
reduces  the  retention  period  for  these 
records,  which  were  previously 
approved  for  disposal.  It  also  modifies 
the  transfer  instructions  for 
publications,  which  were  previously 
scheduled  for  permanent  retention. 

13.  Department  of  Justice,  Federal 
Bureau  of  Prisons  (Nl-129-00-21,  11 
items.  9  temporary  items).  Records  of 
the  Office  of  Assistant  Director  and 
Cieneral  Counsel,  including  such  records 
as  chronological  files.  Director's 
working  files,  exei;utive  staff  meeting 
reports,  files  on  foreign  travel  and 
speeches,  meetings  files,  miscellaneous 
and  (}uarterly  reports,  and  tracked 
correspondence.  Also  included  are 
electronic  copies  of  documents  created 
using  electronic:  mail  and  word 
proc:essing.  An  inmate  issues  file  and 
subjec:t  files  are  proposed  for  permanent 
rt^tention. 

14.  Department  of  lustice.  Federal 
Bureau  of  Prisons  (Nl-1 29-00-22,  4 
ittmis,  4  tempcjrary  items).  Records  of 
the  Litigation  Branch,  including 
representation  requests,  reference  files, 
and  trac:ked  c:orrespondenc;(?.  Also 
included  are  electronic  cjopies  of 
documents  created  using  electronic  mail 
and  word  processing. 

\5.  Department  ofjustice.  Federal 
Bureau  of  Prisons  (Nl-129-00-23,  5 
items.  5  femporar\'  items)   Records  of 
lh('  Lt^gislative  and  Correctional  Issues 
Branc;h.  including  c:ompassionate 
release  files,  legislative  files,  subject 
files,  and  c:orrespondenc;e  files.  Also 
includeci  are  electronic  copies  of 
documents  c.reated  using  electronic:  mail 
and  word  proc:essing 

It)   Di'partrnent  of  Iustic(>.  Federal 
Bureau  of  Prisons  (N 1-1 29-00-24.  2 
items.  2  ttmiporarv  items).  Ret:ords  of 
the  Legal  Administrative  Branc;h. 
including  program  statement 
background  files  and  elec:tronic:  c:opies 
of  documents  c  reated  us'ng  electronic 
mail  and  word  proc:essing, 

17.  Departnumt  of  Iustic:e.  Federal 
Bureau  of  Prisons  (N 1-1 29-00-25.  6 
items.  t>  temporar\'  items)   Rec:ords  of 
the  Administrative  Complaints  and 
Ethic:s  Branf:h.  inc:luding  ethics 
opinions,  outside  employment  and 
outside  travel  rt^quests.  c:fmtrolled 
c:orrespcjndence.  and  ethics  reference 


materials.  Also  included  are  electronic 
copies  of  documents  created  using 
electronic  mail  and  word  processing. 

18.  Department  ofjustice,  Federal 
Bureau  of  Prisons  (Nl-1 29-00-26.  3 
items,  3  temporary  items).  Records  of 
the  Commercial  Law  Branch,  including 
jurisdiction  files  and  subject  files.  Also 
included  are  electronic  copies  of 
documents  created  using  electronic  mail 
and  word  processing. 

19.  Department  ofjustice.  Federal 
Bureau  of  Prisons  (Nl-129-00-27,  5 
items,  5  temporary  items).  Records  of 
the  Labor  Law  Branch,  including 
controlled  correspondence  and  Merit 
Systems  Protection  Board,  Federal  Labor 
Relations  Authority,  and  Office  of 
Special  Counsel  case  files.  Also 
included  are  electronic  copies  of 
documents  created  using  electronic  mail 
and  word  processing. 

20.  Department  ofLabor,  Employment 
and  Training  Administration  (Nl-369- 
99-1,  16  items,  16  temporary  items). 
Records  relating  to  programs  to  provide 
assistance  for  workers  whose  jobs  have 
been  or  will  be  impacted  by  increased 
imports.  Included  are  such  records  as 
petitions,  company  information, 
correspondence,  public  inspection  files, 
funding  requests,  and  program 
regulations.  Also  included  are  electronic 
copies  of  documents  created  using 
electronic  mail  and  word  processing. 

21.  Department  ofLabor.  Mine  Safety 
and  Health  Administration  (Nl-433- 
98-1.  3  items.  2  temporary  items). 
Electronic  copies  of  documents  created 
using  electronic  mail  and  word 
processing  that  relate  to  reports  and 
other  records  pertaining  to  the 
investigation  of  fatal  mine  ac:cidents. 
Extra  copies  of  final  reports  are  also 
included.  In  addition,  this  schedule 
revises  the  series  description  and 
retirement  instructions  for 
rc^cordkeeping  copies  of  investigation 
files,  which  were  previously  approved 
for  permanent  retention. 

22.  Department  of  Veterans  Affairs. 
Veterans  Health  Administration  (Nl- 
15-99-2.  28  items,  28  temporary  items). 
Anatomic:  pathology,  blood  transfusion, 
and  c:linical  pathology  services  records. 
Included  are  such  files  as  laboratory  test 
reports,  test  procedures  records, 
pathology  test  reports,  proficiency  tests, 
logs,  instrument  maintenance  records, 
quality  c:ontrol  records,  and  other 
documents  relating  to  patient  care  and 
laboratory  prcjcedures  and  certification. 
Also  included  are  electronic  copies  of 
re<:ords  created  using  electronic  mail 
and  word  proc;essing.  Reports  that  relate 
to  individual  patient  care  are  filed  in  the 
patient's  medical  folder,  which  was 
previously  approved  for  disposal  75 
years  after  last  episode  of  care. 
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23.  Consumer  Product  Safety 
Conunission,  Agency-wide  (Nl— 424- 
00-1.  3  items.  2  temporary  items). 
Records  relating  to  the  production  of 
posters,  including  production  materials, 
negatives,  routine  artwork,  layouts,  and 
preparatory  graphic  material.  Also 
included  are  posters  pertaining  to 
events  and  subjects  not  related  to  the 
agency's  mission.  Posters  relating  to  the 
agency's  mission  and  operations  are 
proposed  for  permanent  retention. 

24.  Federal  Retirement  Thrift 
Investment  Board.  Agency-wide  (Nl- 
474-00-2.  3  items.  3  temporary  items). 
Copies  of  Office  of  Administration 
internal  directives  accumulated  by 
agency  program  offices.  Electronic 
copies  created  using  word  processing 
are  also  included. 

25.  Federal  Home  Loan  Bank  Board 
(Nl-195-00-1,  3  items.  2  temporary' 
items).  Older  records,  accumulated 
between  1932  and  1971.  consisting  of 
bills  and  receipts  for  legal  fees, 
miscellaneous  case  files,  and  savings 
and  loan  associations'  applications  for 
membership  in  the  Federal  Home  Loan 
Bank  system  and  other  actions,  such  as 
relocation  and  the  establishment  of 
branch  offices.  Records  include 
financial  statements,  audits,  transcripts 
of  hearings,  maps,  photographs,  and 
publicity  materials.  The  agency's 
Central  Subject  File.  1934-1969,  is 
proposed  for  permanent  retention. 

26.  Tennessee  Valley  Authority.  Chief 
Administrative  Officer  (Nl-142-00-3.  4 
items,  2  temporary  items).  Paper  copies 
of  records  of  the  Chief  Administrative 
Officer  for  which  optical  images  have 
been  created.  Also  included  are 
electronic  copies  of  documents  created 
using  word  processing  and  electronic 
mail.  Information  that  has  been 
converted  to  optical  image  format  is 
proposed  for  permanent  retention  and 
will  be  transferred  to  the  National 
Archives  in  a  medium  and  format  that 
meets  the  requirements  for  archival 
records  in  effect  at  the  time  of  trtmsfer. 
Paper  records  that  pre-date  November  1 , 
1999.  and  will  not  be  scanned,  are  also 
proposed  for  permanent  retention. 

27.  Tennessee  Valley  Authority. 
Information  Services  (Nl-142-00-4.  2 
items.  2  temporary  items). 
Correspondence,  reports,  and 
presentations  pertaining  to  the 
management  of  the  Y2K  program.  Also 
included  are  electronic  copies  created 
using  electronic  mail  and  word 
processing. 


Dated:  May  26.  2000. 
Michael  |.  Kurtz, 

Assistant  Archivist  for  Record  Services — 
Washington,  DC. 

|FR  Doc.  00-14275  Filed  6-6-00:  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

Sunshine  Act  Meetings 

AGENCY  HOLDING  THE  MEETING:  Nuclear 

Regulatory  Conunission. 

DATES:  Weeks  of  June  5.  12.  19.  26.  and 

July  3.  and  10,  2000. 

PLACE:  Commissioner's  Conference 

Room.  11555  Rockville  Pike.  Rockville. 

Maryland. 

STATUS:  Public  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  June  5 

There  are  no  meetings  scheduled  for 
the  Week  of  June  5. 

Week  of  June  12 — Tentative 

Tuesday,  June  13 

9:25  a.m. 

Affirmation  Session  (Public  Meeting) 
a:  Final  Rule — Clarification  of 
Regulations  to  Explicitly  Limit 
Which  Types  of  Applications  Must 
Include  Antitrust  Information 
9:30  a.m. 

Meeting  with  Organization  of 
Agreement  States  (OAS)  and 
Conference  of  Radiation  Control 
Program  Directors  (CRCPD)  (Public 
Meeting)  (Contact:  Paul  Lohaus. 
301^15-3340) 
1:00  p.m. 

Meeting  with  Korean  Peninsula 
Energy  Development  Organization 
(KEDO)  and  State  Department 
(Public  Meeting)  (Contact:  Donna 
Chaney,  301-415-2644) 

Week  of  June  19 — Tentative 

Tuesday,  June  20.  2000 

9:25  a.m. 
Affirmation  Session  (Public  Meeting) 
(If  needed) 
9:30  a.m. 

Briefing  on  Final  Rule — Part  70 — 
Regulating  Fuel  Cycle  Facilities 
(Public  Meeting)  (Contact:  Theodore 
Sherr.  301--115-7218) 
1:30  p.m. 
Briefing  on  Risk-Informed  Part  50. 
Option  3  (Public  Meeting)  (Contact: 
Mary  Drouin,  301-415-6675) 

Wednesday.  June  21,  2000 

10:30  a.m. 
All  Employees  Meeting  (Public 


Meeting)  ("The  Green"  Plaza  Area) 
l:30D.m. 
All  Employees  Meeting  (Public 
Meeting)  ("The  Green"  Plaza  Area) 

Week  of  June  26 — Tentative 

There  are  no  meetings  scheduled  for 
the  Week  of  June  26. 

Week  of  July  3 — Tentative 

There  are  no  meetings  scheduled  for 
the  Week  of  July  3. 

Week  of  July  10 — Tentative 

Tuesday.  July  11 

9:25  a.m. 

Affirmation  Session  (Public  Meeting) 
(If  necessary.) 

*The  schedule  for  Commission 
meetings  is  subject  to  change  on  short 
notice.  To  verif\'  the  status  of  meetings 
call  (recording)  (301)  415-1292.  Contact 
Person  for  more  information:  Bill  Hill 
(301)415-1661. 

The  NRC  Commission  Meeting 
Schedule  can  be  found  on  the  Internet 
at:  http://www.nrc.gov/SECY/smj/ 
schedule.htm 

This  notice  is  distributed  by  mail  to 
several  hundred  subscribers:  if  you  no 
longer  wish  to  receive  it.  or  would  like 
to  be  added  to  it,  please  contact  the 
Office  of  the  Secretary",  Attn:  Operations 
Branch,  Washington,  DC  20555  (401- 
415-1661).  In  addition,  distribution  of 
this  meeting  notice  over  the  Internet 
system  is  available.  If  you  are  interested 
in  receiving  this  Commission  meeting 
schedule  electronically,  please  send  an 
electronic  message  to  wmh@nrc.gov  or 
dkw@nrc.gov. 

Dateci:  lune  2.  2000. 
William  M.  Hill.  Jr.. 

SECY  Tracking  Officer.  Office  of  the 

Secretarw 

[FR  Doc.  00-14467  Filed  6-5-00;  1:20  pmj 
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NUCLEAR  REGULATORY 
COMMISSION 

State  of  Oklahoma:  NRC  Staff 
Assessment  of  a  Proposed  Agreement 
Between  the  Nuclear  Regulatory 
Commission  and  the  State  of 
Oklahoma 

AGENCY:  Nuclear  Regulator)- 

Commission. 

ACTION:  Notice  of  a  proposed  Agreement 

with  the  State  of  Oklahoma. 

SUMMARY:  This  notice  is  announcing 
that  the  Nuclear  Regulator}'  Commission 
(NRC)  has  received  a  request  from 
Governor  Frank  Keating  of  Oklahoma 
that  the  NRC  consider  entering  into  an 
Agreement  with  the  State  as  authorized 
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by  section  274  of  the  Atomic  Energy  Act 
of  1954.  as  amended  (Act).  Section  274 
of  the  AcJ  contains  provisions  for  the 
("ommission  to  enter  into  agreements 
with  the  riovernor  of  any  State 
p^ovidln^  for  the  discontinuance  of  the 
regulatory  authority  of  the  Ccmimission. 
Under  the  proposed  Agreement, 
subnntted  December  U8.  1999,  the 
(^ommissum  would  discontinue  and 
Oklahoma  would  take  over  portions  of 
the  f^ommission's  regulatory  authority 
over  radioactive  material  i;overed  under 
the  Act  within  the  State  of  Oklahoma 
In  accordance  with  10  CFR  150. If), 
persons,  who  possess  or  use  certain 
radioactive  materials  in  Oklahoma, 
would  bt'  released  (exempted)  from 
portions  of  the  (iommission's  regulatory 
authority  under  the  proposed 
Agreement.  The  Act  requires  that  NRCl 
publish  those  exemptions.  Notice  is 
hereby  given  that  the  pertinent 
exemptions  have  been  previously 
published  in  the  Federal  Register  and 
are  codified  in  the  Commission's 
regulations  as  10  CFR  part  150.  NRC  is 
publishing  the  proposed  Agreement  for 
public  comment,  as  required  by  the  Act. 
NRC  is  also  publishing  the  summary  of 
an  assessment  conducted  by  the  NRC 
staff  of  the  proposed  Oklahoma 
byproduct  material  regulatory  program. 
Comments  are  invited  on  (a)  the 
proposed  Agreement,  especially  its 
effect  on  public  health  and  safety,  and 
(b)  the  NRC  staff  assessment. 

DATES:  The  comment  period  expires  July 
7.  2000.  Comments  received  after  this 
date  will  be  considered  if  it  is  practical 
to  do  so,  but  the  Commission  cannot 
assure  consideration  of  comments 
received  after  the  expiration  date. 

ADDRESSES:  Written  comments  may  be 
submitted  to  Mr.  David  L.  Meyer.  Chief. 
Rules  and  Directives  Branch,  Division  of 
Administrative  Services.  Office  of 
Administration,  Washington.  D(;  20555- 
0001.  Copies  of  comments  received  by 
NRC;  may  be  examined  at  the  NRC^ 
Public  Document  Room.  2120  L  Street, 
NW.  (Lower  Level).  Washington.  DC. 
CopiiJS  of  the  proposed  Agreement, 
copies  of  the  request  for  an  Agreement 
by  the  C»overnor  of  Oklahoma  including 
all  information  and  documentation 
submitted  in  support  of  the  request,  and 
copies  of  the  full  text  of  the  NRC  staff 
assessment  are  also  available  for  public 
inspection  in  the  NRC's  Public 
Document  Room. 

FOR  FURTHER  INFORMATION  CONTACT: 

Patricia  M.  Larkins.  Office  of  State  and 
Tribal  Programs.  US   Nuclear 
Regulatory  (lommission.  Washington. 
DC  20555-0001    Teli-phoue  (:U)1)  415- 
2309  or  e-mail  pmhinrc.gov 


Federal  Register/ Vol.  65.  No.  110/ Wednesday,  June  7.  2000 /Notices 


SUPPLEMENTARY  INFORMATION:  Since 
section  274  of  the  Act  was  added  in 
1959.  the  (Commission  has  entered  into 
Agreements  with  31  States.  The 
Agreement  States  currently  regulate 
approximately  Ifi.OOO  agreement 
material  licen.ses.  while  NRC  regulates 
approximately  5800  licenses.  Under  the 
proposed  Agreement,  approximately 
220  NRC  licen.ses  will  transfer  to 
Oklahoma.  NRC  periodically  reviews 
the  performance  of  the  Agreement  States 
to  assure  compliance  with  the 
provisions  of  section  274.  Section  274e 
requires  that  the  terms  of  the  proposed 
Agreement  be  published  in  the  Federal 
Register  for  public  comment  once  each 
week  for  four  consecutive  weeks.  This 
notice  is  being  published  in  fulfillment 
of  the  requirement. 

I.  Background 

(a)  Section  274d  of  the  Act  provides 
the  mechanism  for  a  State  to  assume 
regulatory  authority,  from  the  NRC.  over 
certain  radioactive  materials  '  and 
activities  that  involve  use  of  the 
materials.  In  a  letter  dated  December  28, 
1999,  Governor  Keating  certified  that 
the  State  of  Oklahoma  has  a  program  for 
the  control  of  radiation  hazards  that  is 
adequate  to  protect  public  health  and 
safety  within  Oklahoma  for  the 
materials  and  activities  specified  in  the 
proposed  Agreement,  and  that  the  State 
desires  to  assume  regulatory 
responsibility  for  these  materials  and 
activities.  Included  with  the  letter  was 
the  text  of  the  proposed  Agreement, 
which  is  included  as  Appendix  A  to  this 
notice. 

The  radioactive  material  and  activities 
(which  together  are  usually  referred  to 
as  the  "categories  of  material")  which 
the  State  of  Oklahoma  requests 
authority  over  are:  (1)  The  possession 
and  use  of  byproduct  materials  as 
defined  in  section  lle.(l)  of  the  Act;  (2) 
the  possession  and  use  of  special 
nuclear  material  in  quantities  not 
sufficient  to  form  a  critical  mass;  (3)  the 
regulation  of  the  land  disposal  of 
byproduct  source  or  special  nuclear 
material  received  from  other  persons; 
and  (4)  source  material  used  to  take 
advantage  of  its  density  and  high  mass 
properties  where  the  use  of  the 
specifically  licensed  source  material  is 
subordinate  to  the  primary'  specifically 
licensed  use  of  either  ne.(l)  byproduct 
material  or  special  nuclear  material,  as 


'Thn  radiiiactive  materials,  sfimelimes  referred  to 
■IS  ,iKrRfmf'nt  mdlcrials.  arc  (a)  bvprtidiu :t  materials 
.IS  di'fiiii'd  III  s.M  tmn  1  !•■  Ill  of  Ihi-  .Ait,  ll>| 
liypriKliii  I  mdlenals  as  ili-fincil  iii  Sei  tmn  1  Ic  (21  iif 
Ihf  Act.  (i  I  sourci"  iii.itiTials  as  di-fiiifil  iii  .Section 
^^i  nt  the  .\(t   mill  (d)  spei  lal  ntii  lear  materials  as 
defirii-d  in  Sei  tinii  1  la    of  the  .Ac  t    restru  teij  to 
(jiidiititiMs  not  suffii.Ktnt  to  form  a  Lntical  inavs 


provided  for  in  regulations  or  orders  of 
the  Commission. 

(b)  The  proposed  Agreement  contains 
articles  that: 

— Specifv'  the  materials  and  activities 
over  which  authority  is  transferred; 

— Specify-  the  activities  over  which  the 
Commission  will  retain  regulatory 
authority; 

— Continue  the  authority  of  the 
Commission  to  safeguard  nuclear 
materials  and  restricted  data; 

— Commit  the  State  of  Oklahoma  and 
NRC  to  exchange  information  as 
necessary  to  maintain  coordinated 
and  compatible  programs: 

— Provide  for  the  reciprocal  recognition 
of  licenses; 

— Provide  for  the  suspension  or 
termination  of  the  Agreement; 

— Specify  the  effective  date  of  the 
proposed  Agreement.  The 
Commission  reserves  the  option  to 
modify  the  terms  of  the  proposed 
Agreement  in  response  to  comments, 
to  correct  errors,  and  to  make  editorial 
changes.  The  final  text  of  the 
Agreement,  with  the  effective  date, 
will  be  published  after  the  Agreement 
is  approved  by  the  Commission,  and 
signed  by  the  Chairman  of  the 
Commission  and  the  Governor  of 
Oklahoma. 

(c)  Oklahoma  currently  regulates  the 
users  of  naturally-occurring  and 
accelerator- produced  radioactive 
materials  (NARM).  The  regulatory 
program  is  authorized  by  law  in  the 
Oklahoma  Environmental  Quality  Act  at 
Okla.  Stat.  tit.  27A  §  l-3-101(B)(n)  and 
the  Oklahoma  Radiation  Management 
Act  at  27A  §  2-9-103(A).  Section  2-9- 
103(C)  of  the  Act  provides  the  authority 
for  the  Governor  to  enter  into  an 
Agreement  with  the  Commission. 

Oklahoma  law  contains  provisions  for 
the  orderly  transfer  of  regulatory 
authority  over  affected  licensees  from 
NRC  to  the  State.  Oklahoma  law 
provides  that  any  person  who  possesses 
an  existing  NRC  license  shall  be  deemed 
to  possess  a  like  license  issued  under 
the  Oklahoma  Radiation  Management 
Act.  After  the  effective  date  of  the 
Agreement,  licenses  issued  by  NRC 
would  continue  in  effect  until  the 
license  expiration  specified  in  the 
existing  NRC  license.  DEQ  will  notify 
affected  licensees  of  the  transfer  of 
regulatory  authority  within  fifteen  (15) 
days  after  the  effective  date  of  the 
signed  agreement. 

(d)  The  NRC  staff  assessment  finds 
that  the  Oklahoma  program  is  adequate 
to  protect  public  health  and  safety,  and 
is  compatible  with  the  NRC  program  for 
the  regulation  of  agreement  materials. 
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II.  Summary  of  the  NRC  Staff 
Assessment  of  the  Oklahoma  Program 
for  the  Control  of  Agreement  Materials 

NRC  staff  has  examined  the  Oklahoma 
request  for  an  Agreement  with  respect  to 
the  ability  of  the  radiation  control 
program  to  regulate  agreement 
materials.  The  examination  was  based 
on  the  Commission's  policy  statement 
"Criteria  for  Guidance  of  States  and 
NRC  in  Discontinuance  of  NRC 
Regulatory  Authority  and  Assumption 
Thereof  by  States  Through  Agreement" 
(referred  to  herein  as  the  "NRC  criteria") 
(46  FR  7540;  January  23.  1981.  as 
amended). 

(a)  Organization  and  Personnel.  The 
agreement  byproduct  material  program 
will  be  located  within  the  existing 
Radiation  Management  Section  (RAM) 
of  the  Waste  Management  Division,  an 
organizational  unit  of  the  Oklahoma 
Department  of  Environmental  Quality 
(DEQ).  The  RAM  Section  currently  has 
responsibility  for  directing  and 
managing  a  formal  registration  program 
begun  in  1993,  that  includes  inspections 
and  fees  for  radioactive  material  that 
occur  naturally  or  are  produced  by 
particle  accelerators,  and  industrial  x- 
ray  machines.  The  DEQ  also  has 
responsibility  for  regulation  of  machine 
produced  radiation,  and  non-ionizing 
radiation.  The  regulatory  authority  over 
the  use  of  sources  of  radiation  by 
diagnostic  medical  x-ray  remains  with 
the  Oklahoma  Department  of  Health. 
Based  on  discussions  with  the  RAM 
program  manager,  the  DEQ  plans  to 
implement  a  licensing  program  for 
radioactive  materials  that  occur 
naturally  in  the  future  after  the  State 
assumes  regulatory  authority  under  the 
Agreement.  The  program  will  be 
responsible  for  all  regulatory  activities 
related  to  the  proposed  Agreement. 

The  educational  requirements  for  the 
DEQ  staff  members  are  specified  in  the 
Oklahoma  State  personnel  position 
descriptions,  and  meet  the  NRC  criteria 
with  respect  to  formal  education  or 
combined  education  and  experience 
requirements.  Each  current  staff  member 
has  at  least  a  bachelors'  degree  or 
equivalents  in  physical/life  sciences  or 
engineering,  with  one  exception.  One 
staff  member  trainee  has  a  degree  in 
Education.  Several  staff  members  hold 
advanced  degrees.  Most  staff  members 
were  hired  from  other  environmental 
programs  in  the  DEQ  with  considerable 
experience  in  a  variety  of  environmental 
program  areas.  The  program  staff  has 
considerable  experience  in  related 
regulatory  program  implementation 
including  air  pollution,  hazardous 
waste,  solid  waste,  sewage  treatment, 
and  water  use  issues.  The  program 


manager  and  two  senior  technical  staff 
have  10  years  of  regulatory  experience 
with  DEQ  and  6,  6,  and  3  years 
respectively  in  the  RAM  program  as 
well  as  several  years  of  prior  experience 
working  with  radioactive  material, 
radiation  protection,  or  hazardous 
waste. 

A  third  senior  staff  member  has  three 
years  of  industry  experience  and  three 
years  with  the  DEQ  RAM  program.  One 
junior  staff  member  has  three  years 
experience  as  a  laborator\'  technician 
using  radionuclides  for  labeling  and  two 
years  with  the  DEQ  RAM  program. 
Three  other  staff  members,  currently  in 
training,  have  between  3  and  9  years 
experience,  primarily  in  the 
environmental  regulatory'  area.  One  has 
completed  one  year  related  experience 
with  DEQ  RAM,  one  has  3.5  years  of 
related  nuclear  power  plant  experience 
as  a  health  physicist  decontamination 
technician,  and  one  has  six  years  related 
experience  as  a  well  logging  engineer. 

Based  on  information  provided  in  the 
staffing  analysis,  the  manager,  three 
senior  technical  staff,  and  one  junior 
staff  member  will  conduct  the  licensing 
and  inspection  activities.  These  staff 
members  have  attended  nearly  all  of  the 
available  relevant  NRC  training  courses, 
including  the  5-week  Applied  Health 
Physics  course,  inspection  and  licensing 
courses,  and  the  majority-  of  use-specific 
courses.  In  addition,  staff  members  have 
accompanied  NRC  inspectors  and 
worked  with  NRC  licensing  staff  to 
obtain  additional  on-the-job  experience. 

The  DEQ  has  adopted  a  written 
program  for  the  training  and 
qualification  of  staff  members,  which 
covers  both  new  staff  members  and  the 
continuing  qualification  of  existing  staff 
NRC  staff  notes  that  the  Oklahoma 
agreement  materials  program  will  be 
evaluated  under  the  Commission's 
Integrated  Materials  Performance 
Evaluation  Program  (IMPEP).  One 
IMPEP  criterion  addresses  staff  training 
and  qualifications,  and  includes  a 
specific  criterion  which  addresses 
training  and  qualification  plans.  NRC 
staff  reviewed  the  plan,  and  concludes 
that  it  satisfies  the  IMPEP  criterion 
element. 

The  DEQ  provided  copies  of 
memoranda  authorizing  full 
qualification  to  three  senior  staff,  and 
limited  interim  qualification  to  one 
junior  staff  member,  in  accordance  with 
Oklahoma's  Formal  Qualification  Plan. 
All  four  staff  are  designated  to  provide 
technical  support  to  the  program  at  the 
time  the  Agreement  is  signed. 

Based  upon  review  of  the  information 
provided  in  the  staffing  analysis,  NRC 
staff  concludes  that  overall  the  program 
has  an  adequate  number  of  technically 


qualified  staff  members  and  that  the 
technical  staff  identified  by  the  State  to 
participate  in  the  Agreement  materials 
program  are  fully  trained,  and  qualified 
in  accordance  with  the  DEQ  plans,  have 
sufficient  knowledge  and  experience  in 
radiation  protection,  the  use  of 
radioactive  materials,  the  standards  for 
the  evaluation  of  applications  for 
licensing,  and  the  techniques  of 
inspecting  licensed  users  of  agreement 
materials  to  satisf\'  the  criterion. 

(b)  Legislation  and  Regulations.  The 
Oklahoma  DEQ  is  designated  bv  law  in 
the  Oklahoma  Radiation  Management 
Act  at  Okla.  Stat.  Tit.  27A  §  2-9-103  as 
the  radiation  control  agency.  The  law- 
provides  the  DEQ  the  authority  to  issue 
licenses,  issue  orders,  conduct 
inspections,  and  to  enforce  compliance 
with  regulations,  license  conditions, 
and  orders.  Licensees  are  required  to 
provide  access  to  inspectors.  The 
Environmental  Quality  Board  is 
authorized  to  promulgate  regulations. 

The  law  requires  the  Environmental 
Quality  Board  to  adopt  rules  that  are 
compatible  with  the  equivalent  NRC 
regulations  and  that  are  equally 
stringent  to.  or  to  the  extent  practicable 
more  stringent  than,  the  equivalent  NRC 
regulations.  The  DEQ  has  adopted,  by 
reference,  the  NRC  regulations  in  Title 
10  of  the  Code  of  Federal  Regulations. 
The  adoption  by  reference  is  contained 
in  Title  252  Chapter  410  of  the 
Oklahoma  Administrative  Code  (OAC). 
Oklahoma  rule  252:410-10-2  specifies 
that  references  to  the  NRC  will  be 
construed  as  references  to  the  Director 
of  the  DEQ. 

The  NRC  staff  review  verified  that  the 
Oklahoma  rules  contain  all  of  the 
provisions  that  are  necessary'  in  order  to 
be  compatible  with  the  regulations  of 
the  NRC  on  the  effective  date  of  the 
Agreement  between  the  State  and  the 
Commission.  The  adoption  of  the  NRC 
regulations  by  reference  assures  that  the 
standards  will  be  uniform. 

(c)  Storage  and  Disposal.  Oklahoma 
has  also  adopted,  by  reference,  the  NRC 
requirements  for  the  storage  of 
radioactive  material,  and  for  the 
disposal  of  radioactive  material  as 
waste.  The  waste  disposal  requirements 
cover  both  the  disposal  of  waste 
generated  by  the  licensee  and  the 
disposal  of  waste  generated  by  and 
received  from  other  persons. 

(d)  Transportation  of  Radioactive 
Material.  Oklahoma  has  adopted  the 
NRC  regulations  in  10  CFR  Part  71  by 
reference.  Part  71  contains  the 
requirements  licensees  must  follow 
when  preparing  packages  containing 
radioactive  material  for  transport.  Part 
71  also  contains  requirements  related  to 
the  licensing  of  packaging  for  use  in 
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transporting  radioactive  materials 
Oklahoma  will  not  attempt  to  enforce 
portions  of  the  regulation  related  to 
activities,  such  as  approving  packaging 
designs,  which  are  rest;rved  to  NRC^ 

(e)  Record  Kt'fi>inf'  tiiui  Inridcnt 
Reporting  Oklahoma  has  adopted,  b\ 
reference,  the  sections  of  the  NRCi 
regulations  whii:h  specify  requirements 
for  licensees  to  keep  rei:ords,  and  to 
report  incidents  or  acx.idi-nts  involvmg 
materials. 

(f)  Evaluation  of  License  Applications 
Oklahoma  has  adopted,  by  n^ferencc 
the  NRC  regulations  that  specify  the 
requirements  which  a  pi^rson  must  meet 
in  order  to  get  a  license  to  possess  or  use 
radioactive  materials.  Oklahoma  has 
also  developed  a  licensing  pro<  edure 
manual,  along  with  the  acicompanving 
regulatory  guides,  which  are  adapted 
from  similar  NRC  documents  and 
contain  guidance  for  the  program  staff 
when  tnaluating  licfiise  applications. 

(g)  lnspe(  tions  and  Enlorceinent  The 
Oklahoma  radiation  control  program  has 
adopted  a  schedule  providing  for  the 
ins[)e(:tion  of  licensees  as  fre(juently  as. 
or  mort!  frequentlv  than,  the  inspe<:tion 
sf:hedule  used  bv  NRC  The  jirogram  has 
adopted  procedures  for  conducting 
inspections,  reporting  inspection 
findings,  and  reporting  inspection 
results  to  the  licensees  from  similar 
NRC  documents.  The  program  has  also 
adopted,  hv  rule  in  the  OAC.  procedurt-s 
for  the  enforcHinent  of  n'gulalor\ 
requirements 

(h)  Regulaton  Administration  Thf 
Oklahoma  DEQ  is  bound  bv 
requirements  specified  in  State  law  for 
rulemaking,  issuing  litienst^s.  and  taking 
t'nforc;ement  a<:tions.  The  program  has 
also  adopted  administrative  procedures 
to  assure  fair  and  impartial  treatment  of 
license  applicants  Oklahoma  law 
prescribes  standards  of  ethical  i  onduc  t 
for  State  employees. 

(i)  (kioperation  with  Other  Agent  les 
Oklahoma  law  deems  the  holder  of  an 
NRC  license  on  the  effective  date  of  the 
proposed  Agreement  to  possess  a  like 
license  issued  bv  Oklahoma  under  the 
Oklahoma  Radiation  Management  Ait. 
.Such  license  will  expire  on  the  date  of 
expiration  specified  in  the  existing  NRC 
license  Oklahoma  will  retain  the  NRC 
license  numbers  of  existing  licenses 
until  they  expirt;  under  OEQ 
jurisdiction.  As  of  the  effective  date  of 
the  ,^greement,  any  pending  or  new 
license  applications  and  renewals  will 
be  transferri'd  to  DEQ  UEQ  will  notify 
affecttni  licensees  of  the  transfer  of 
regulatorv  authority  within  fifteen  (15) 
days  after  the  t>ffective  date  of  the 
signed  agrtHmient 

Oklahoma's  .Xdministralive 
F'rocedures  Act  also  provides  for 


"timely  renewal."  This  provision 
affords  the  continuance  of  licenses  for 
which  an  application  for  renewal  has 
been  filed  more  than  M)  days  prior  to 
the  date  of  expiration  of  the  license 
NRC]  licenses  transferred  while  in  timely 
renewal  are  included  under  the 
continuation  provision  The  OAC' 
providers  exemptions  from  the  States 
requirements  for  licensing  of  sources  of 
radiation  for  NRC;  and  the  US 
Department  of  Energy  contractors  or 
subtiontractors. 

The  proposed  Agreement  commits 
Oklahoma  to  use  its  best  efTorts  to 
cooperate  with  the  NRC  and  the  other 
Agreement  States  in  the  formulation  of 
standards  and  regulatory  programs  for 
the  protection  against  hazards  of 
radiation  and  to  assure  that  Oklahoma's 
[)rogram  will  continue  to  be  compatible 
with  the  (iommission's  program  for  the 
regulation  of  Agreement  materials.  The 
propcjsed  Agreement  stipulates  the 
desirability  of  reciprocal  rec:ognition  of 
licenses,  and  commits  the  Commission 
and  Oklahoma  to  use  their  best  efforts 
to  accord  such  reciprocity. 

III.  Staff  Conclusion 

Subsection  274d  of  the  .Act  provides 
that  the  Commission  will  tenter  into  an 
.Agreement  under  subsection  274b  with 
any  .State  if 

(a)  The  Gf)vernor  of  the  State  certifies 

that  the  State  has  a  program  for  the 
control  of  radiaticm  hazards  adequate  to 
protect  public  health  and  safety  with 
respt'ct  to  the  agreement  materials 
within  the  State,  and  that  the  State 
desires  to  assume  regulatory 
responsibilitv  for  the  agreement 
materials;  and 

(b)  The  Commission  finds  that  the 
State  program  is  in  accordance  with  the 
reciuiremenls  of  Subsection  274o,  and  in 
all  other  respects  c:ompatible  with  the 
Commission's  program  for  the 
regulation  of  materials,  and  that  the 
.Staler  program  is  adequate  to  protect 
public  health  and  safety  with  respect  to 
the  materials  covered  bv  th»!  proposed 
Agreement. 

On  the  basis  of  its  assessment,  the 
NRC:  staff  concludes  that  the  State  of 
Oklahoma  meets  the  rt?quirements  of  the 
Act  The  State's  program,  as  defined  by 
its  statutes,  regulations,  personnel, 
licensing,  insp«H:tion,  and 
administrative  procedures,  is 
compatible  with  the  program  of  the 
Clommissicm  and  adequate  to  protect 
public  health  and  safety  with  respect  to 
the  materials  covered  by  the  proposed 
Agreement. 


IV.  Small  Business  Regulatory 
Enforcement  Fairness  Act 

In  accordance  with  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  the  NRC  has 
determined  that  this  action  is  not  a 
major  rule  and  has  verified  this 
determination  with  the  Office  of 
Information  and  Regulatory  Affairs  of 
the  Office  of  Management  and  Budget 
(OMB). 

Uatini  at  K<k  kvillc.  Marvlaiitl,  this  1st  day 
of  lune.  2000 

Keir  the  Nik  Icar  Regulatory  Commission. 
Paul  H.  Lohaus, 
Ihrrctnr.  Office  of  State  and  Tribal  Programs. 

An  Agreement  Between  the  United 
States  Nuclear  Regulatory  Commission 
and  the  State  of  Oklahoma  for  the 
Discontinuance  of  Certain  Commission 
Regulatory  Authority  and 
Responsibility  Within  the  State 
Pursuant  to  Section  274  of  the  Atomic 
Energy  Act  of  1954,  as  Amended 

Whereas,  The  United  States  Nuclear 
Regulatorv  Commission  (hereinafter 
referred  to  as  the  Commission)  is 
authorized  under  Section  274  of  the 
Atomic  Energy  Act  of  1954,  as  amended 
(hereinafter  referred  to  as  the  Act),  to 
enter  into  agreements  with  the  Governor 
of  any  State  providing  for 
discontinuanc;e  of  the  regulatory 
authority  of  the  Commission  within  the 
State  under  Chapters  6,  7.  and  8,  and 
Section  161  of  the  Act  with  respect  to 
bvproduct  materials  as  defined  in 
Sections  lie. (1)  and  (2)  of  the  Act. 
source  materials,  and  special  nuclear 
materials  in  quantities  not  sufficient  to 
form  a  critical  mass;  and. 

Whereas,  The  Governor  of  the  State  of 
Oklahoma  is  authorized  under  Section 
2-9-103(c)  of  the  Radiation 
Management  Act  (27A  OS.  Supp.  1998 
§  2-9-101  et  seq.)  to  enter  into  this 
Agreement  with  the  Commission:  and. 

Whereas,  The  Governor  of  the  State  of 
Oklahoma  certified  on  December  28. 
1999  that  the  State  of  Oklahoma 
(hereinafter  referred  to  as  the  State)  has 
a  program  for  the  control  of  radiation 
hazards  adequate  to  protect  the  health 
and  safety  with  respect  to  materials 
within  the  State  covered  by  this 
Agreement,  and  that  the  State  desires  to 
assume  regulatory  responsibility  for 
such  materials;  and. 

Whereas,  The  Commission  found  on 
(date  to  be  determined)  that  the  program 
of  the  State  for  the  regulation  of  the 
materials  covered  by  this  Agreement  is 
compatible  with  the  C^ommission's 
program  for  the  regulation  of  such 
materials  and  is  adequate  to  protect 
public  health  and  safety;  and, 
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Whereas.  The  State  and  the 
Commission  recognize  the  desirability 
and  importance  of  cooperation  between 
the  Commission  and  the  State  in  the 
formulation  of  standards  for  protection 
against  hazards  of  radiation  and  in 
assuring  that  State  and  Commission 
programs  for  protection  against  hazards 
of  radiation  will  be  coordinated  and 
compatible:  and. 

Whereas,  The  Commission  and  the 
State  recognize  the  desirability  of 
reciprocal  recognition  of  licenses,  and  of 
the  granting  of  limited  exemptions  from 
licensing  of  those  materials  subject  to 
this  Agreement:  and. 

Whereas,  This  Agreement  is  entered 
into  pursuant  to  the  provisions  of  the 
Atomic  Energy  Act  of  1954.  as  amended; 

Now  Therefore,  It  is  hereby  agreed 
between  the  Commission  and  the 
Governor  of  the  State  of  Oklahoma, 
acting  in  behalf  of  the  State,  as  follows: 

Article  I 

Subject  to  the  exceptions  provided  in 
Articles  II,  IV,  and  V,  the  Commission 
shall  discontinue,  as  of  the  effective 
date  of  this  Agreement,  the  regulatory 
authority  of  the  Commission  in  the  State 
under  Chapters  6,  7.  and  8.  and  Section 
161  of  the  Act  with  respect  to  the 
following  materials: 

A.  Byproduct  material  as  defined  in 
Section  lle.(l)  of  the  Act; 

B.  Source  material  used  to  take 
advantage  of  the  density  and  high-mass 
property  for  the  use  of  the  specifically 
licensed  source  material  is  subordinate 
to  the  primary  specifically  licensed  use 
of  either  lle.(l)  byproduct  material  or 
special  nuclear  material: 

C.  Special  nuclear  materials  in 
quantities  not  sufficient  to  form  a 
critical  mass: 

D.  The  regulation  qf  the  land  disposal 
of  bvproduct  source  or  special  nuclear 
waste  material  received  from  other 
persons. 

Article  II 

This  Agreement  does  not  provide  for 
discontinuance  of  any  authority  and  the 
Commission  shall  retain  authority  and 
responsibility  with  respect  to: 

A.  The  regulation  of  the  construction 
and  operation  of  any  production  or 
utilization  facility  or  any  uranium 
enrichment  facility: 

B.  The  regulation  of  the  export  from 
or  import  into  the  United  States  of 
byproduct,  source,  or  special  nuclear 
material,  or  of  any  production  or 
utilization  facility: 

C.  The  regulation  of  the  disposal  into 
the  ocean  or  sea  of  byproduct,  source,  or 
special  nuclear  waste  material  as 
defined  in  the  regulations  or  orders  of 
the  Commission: 


D.  The  regulation  of  the  disposal  of 
such  other  byproduct,  source,  or  special 
nuclear  material  as  the  Commission 
from  time  to  time  determines  by 
regulation  or  order  should,  because  of 
the  hazards  or  potential  hazards  thereof, 
not  be  so  disposed  without  a  license 
from  the  Commission. 

E.  The  evaluation  of  radiation  safety 
information  on  sealed  sources  or 
devices  containing  byproduct,  source,  or 
special  nuclear  materials  and  the 
registration  of  the  sealed  sources  or 
devices  for  distribution,  as  provided  for 
in  regulations  or  orders  of  the 
Commission: 

F.  Bvproduct  material  as  defined  in 
Section  lie. (2)  of  the  Act; 

G.  Source  material  except  for  source 
material  used  to  take  advantage  of  the 
density  and  high-mass  property  for  the 
use  of  the  specifically  licensed  source 
material  is  subordinate  to  the  primary 
specificallv  licensed  use  of  either 

1  le.(l)  byproduct  material  or  special 
nuclear  material: 

Article  III 

With  the  exception  of  those  activities 
identified  in  Article  II,  paragraph  A 
through  D,  this  Agreem.ent  may  be 
amended,  upon  application  by  the  State 
and  approval  by  the  Commission,  to 
include  one  or  more  of  the  additional 
activities  specified  in  Article  II, 
paragraphs  E  through  G,  whereby  the 
State  may  then  exert  regulatory 
authoritv  and  responsibility  with 
respect  to  those  activities. 

Article  A' 

Notwithstanding  this  Agreement,  the 
Commission  may  from  time  to  time  by 
rule,  regulation,  or  order,  require  that 
the  manufacturer,  processor,  or 
producer  of  any  equipment,  device, 
commodity,  or  other  product  containing 
source,  byproduct,  or  special  nuclear 
material  shall  not  transfer  possession  or 
control  of  such  product  except  pursuant 
to  a  license  or  an  exemption  from 
licensing  issued  by  the  Commission. 

Article  V 

This  Agreement  shall  not  affect  the 
authority  of  the  Commission  under 
Subsection  161b  or  161i  of  the  Act  to 
issue  rules,  regulations,  or  orders  to 
protect  the  common  defense  and 
security,  to  protect  restricted  data,  or  to 
guard  against  the  loss  or  diversion  of 
special  nuclear  material. 

Article  VI 

The  Commission  will  cooperate  with 
the  State  and  other  Agreement  States  in 
the  formulation  of  standards  and 
regulatory  programs  of  the  State  and  the 
Commission  for  protection  against 


hazards  of  radiation  and  to  assure  that 
Commission  and  State  programs  for 
protection  against  hazards  of  radiation 
will  be  coordinated  and  compatible.  The 
State  agrees  to  cooperate  with  the 
Commission  and  other  Agreement  States 
in  the  formulation  of  standards  and 
regulatoPk'  programs  of  the  State  and  the 
Commission  for  protection  against 
hazards  of  radiation  and  to  assure  that 
the  State's  program  will  continue  to  be 
compatible  with  the  program  of  the 
Commission  for  the  regulation  of 
byproduct  material  covered  by  this 
Agreement. 

The  State  and  the  Commission  agree 
to  keep  each  other  informed  of  proposed 
changes  in  their  respective  rules  and 
regulations,  and  to  provide  each  other 
the  opportunity  for  early  and 
substantive  contribution  to  the  proposed 
changes. 

The  State  and  the  Commission  agree 
to  keep  each  other  informed  of  events, 
accidents,  and  licensee  performance 
that  may  have  generic  implication  or 
otherwise  be  of  regulator}-  interest. 

Article  VII 

The  Commission  and  the  State  agree 
that  it  is  desirable  to  provide  reciprocal 
recognition  of  licenses  for  the  materials 
listed  in  .\rticle  1  licensed  by  the  other 
party  or  by  any  other  Agreement  State. 
Accordingly,  the  Commission  and  the 
State  agree  to  develop  appropriate  rules, 
regulations,  and  procedures  by  which 
such  reciprocity  will  be  accorded. 

Article  VIII 

The  Commission,  upon  its  own 
initiative  after  reasonable  notice  and 
opportunity  for  hearing  to  the  State,  or 
upon  request  of  the  Governor  of  the 
State,  mav  terminate  or  suspend  all  or 
part  of  this  Agreement  and  reassert  the 
licensing  and  regulatory  authority 
vested  in  it  under  the  Act  if  the 
Commission  finds  that  (1)  such 
termination  or  suspension  is  required  to 
protect  public  health  and  safety,  or  (2) 
the  State  has  not  complied  with  one  or 
more  of  the  requirements  of  Section  274 
of  the  Act.  The  Commission  may  also, 
pursuant  to  Section  274j(2)  of  the  Act. 
temporarily  suspend  all  or  part  of  this 
Agreement  if  in  the  judgement  of  the 
Commission,  an  emergency  situation 
exists  requiring  immediate  action  to 
protect  public  health  and  safety  and  the 
State  has  failed  to  take  necessary  steps. 
The  Commission  shall  periodically 
review  actions  taken  by  the  State  under 
this  Agreement  to  ensure  compliance 
with  Section  274  of  the  Act  which 
requires  a  State  program  to  be  adequate 
to  protect  public  health  and  safety  with 
respect  to  the  materials  covered  by  this 
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Agreomenl  and  to  bo  compatible  with 
the  (iommission's  program 

Article  IX 

This  Agrft^mKnf  shall  bfromi' 
effective  on  [TBA|.  and  shall  remain  in 
effect  unless  and  until  such  time  as  it  is 
terminated  pursuant  to  Article  V'lII. 

Dated  at  Kockville.  Mar\land.  this 

th  dav  of  .  2000. 

FOR  THK  UNITED  STATES 
NUCLEAR  REGULATORY 
COMMISSION. 
Chairman 

Dated  at  Oklahoma  City.  Oklahoma 
this      th  dav  of  .  2000 

FOR  THE  STATE  OF  OKLAHOMA 
C.overnor 

IFK  Dix     l)()-14JH(>  l-iird  t>-«>-00.  8  4S  .ii!i| 
BILLING  COOC  7590-01 -P 


SECURITIES  ANO  EXCHANGE 
COMMISSION 

Submission  for  0MB  Review; 
Commsnt  Request 

1  ipon  Written  Request,  Copies 
Available  From:  S(;curities  and 
E.xchange  Commission,  Office  of  Filings 
and  Information  Sf^vict^s.  Washington. 
DC  20549 

Extension   Form  ADV-E;  SEC  File  No 
270-318;  OMH  Control  No   :i2;J5-0.5til 

Notice  is  herebv  given  that  pursuant 
(o  the  Paperwork  Reduction  A(  t  of  14*».''i 
(44  I '  S C   .1501  ft  Sfii  )  the  Securities 
and  Exchange  (iomniissmn 
(■'("f)mmissi(m")  has  submitted  to  the 
Office  of  Managciiieiil  and  (tudget  .t 
request  for  extension  of  the  previouslv 
approved  collection  of  information  on 
the  following  form; 

Form  ADV'-E  is  the  cover  sheet  for 
a(  countant  examination  certificates 
filed  pursuant  to  rule  20t)(4)-2  under 
the  Investment  .Xdvisers  Ai:t  bv 
investment  advisers  retaining  (;ustodv  of 
client  s«'curifies  or  funds  The  annual 
buriien  is  ajiproximately  three  minutes 
per  respondent 

The  estimate  of  burden  hours  set  forth 
above  is  made  solely  for  the  purposes  of 
the  Paperwork  Reduction  Ac  t  and  is  not 
deriveti  from  a  comprehensive  or  even 
representative  survev  or  studv  of  the 
cost  of  SPX'  rules  and  forms 

Anv  agency  mav  not  (;ondiict  or 
sponsor,  and  a  person  is  not  reipiired  to 
respond  to.  a  collection  of  information 
unless  it  displays  a  (;urrentlv  valid 
control  number. 

General  comments  regarding  the 
estimated  burden  hours  should  be 
directed  to  the  DtJsk  Officer  for  the 
Securities  and  Exchange  Commission  at 
the  address  below  Any  (;omments 
concerning  the  accuracy  of  the 


estimated  average  burden  hours  for 
complianc;e  with  Commission  rules  and 
forms  should  be  directed  to  Michael  E. 
Bartell.  Associate  Director,  Office  of 
Information  Technology.  Securities  and 
Exchange  Commission.  450  Fifth  Street. 
NW  .  Washington.  DC  20549.  and  Desk 
Office  for  the  Securities  and  Exchange 
Ciommission,  Office  of  Information  and 
Regulatorv  Affairs,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Washington. 
DC  20503.  Comments  must  be  submitted 
to  OMB  within  30  days  of  this  notice. 

Dated:  May  25.  2000 
Marxarei  H.  McFarland, 

Ih'piitv  Si-iTT-tcin 

IKK  Dim    00-14244  Kil.'d  t>-t)-00;  8:45  amj 

BILLING  COOC  (010-01-11 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Request  Under  Review  by  Office  of 
Management  and  Budget 

I  [Min  Written  Request,  Copies  Available 
Iroiii   .Scriiritifs  ami  KxihanRe  Commission. 
Ottii  >'  rif  Kilmgs  and  Information  ,Ser\u  es. 
W.ishmmon.  1K:  2054') 

Kvt.Misinn   Kill.'  1 2b- 1;  .SEC  File  No.  270- 
lau;  OMB  (.ontn.l  \o    12  iS-OSlZ. 

Notice  IS  hereby  given  that  under  the 
Paperwork  Reduction  Act  of  1995  [44 
use.  35011,  the  Securities  and 
•  Exchange  Commissiim  (the  "SEC'")  has 
submitted  to  the  Office  of  Management 
and  Budget  ("OMB").  a  request  for 
extension  of  OMB  approval  lor  rule 
12b-l  [17CFR27()  12b-ll  under  the 
Investment  Companv  Act  of  1440  |15 
U  S,C,  80al  (the  "Act"), 

Rule  12b-l  permits  a  registered  open- 
end  investment  company  ("mutual 
fund")  to  distribute  its  own  shares  and 
pav  expenses  of  distribution  provided, 
amimg  other  things,  that  the  mutual 
funii  adopts  a  written  plan  ("rule  12b- 
1  plan")  and  has  in  writing  anv 
agreements  relating  to  the 
implementation  of  the  rule  12b-l  plan. 
The  rule  in  part  requires  that  (i)  the 
.tdoption  or  material  amendment  of  a 
rule  12b-l  plan  be  approved  by  the 
mutual  fund's  directors  and 
shareholders;  (ii)  the  hoard  review 
quarterly  reports  of  amounts  spend 
under  the  rule  12b-l  plan;  and  (iii)  the 
board  consider  continuation  of  the  rule 
12l)-l  plan  at  least  annually.  Rule  12b- 
1  also  requires  funds  relying  on  the  rule 
to  preserve  for  six  years,  the  first  two 
years  in  an  easily  accessible  place, 
copies  of  the  rule  12b-l  plan,  related 
agreements  and  reports,  as  well  as 
minutes  of  board  meetings  that  describe 
the  factors  considered  and  the  basis  for 


adopting  or  continuing  a  rule  12b-l 
plan. 

The  board  and  shareholder  approval 
requirements  of  rule  12b-l  are  designed 
to  ensure  that  fund  shareholders  and 
directors  receive  adequate  information 
to  evaluate  and  approve  a  rule  12b— 1 
plan.  The  requirement  of  quarterly 
reporting  to  the  board  is  designed  to 
ensure  that  the  12b-l  plan  continues  to 
benefit  the  fund  and  its  shareholders. 
The  recordkeeping  requirements  of  the 
rule  are  necessar\'  to  enable  Commission 
staff  to  oversee  compliance  with  the 
rule. 

Based  on  information  filed  with  the 
Commission  by  funds.  Commission  staff 
estimates  that  there  are  4,500  mutual 
funds  with  the  12b-l  plans.  As 
discussed  above,  12b-l  requires  the 
board  of  each  fund  with  a  12b-l  plan 
to  (i)  review  quarterly  reports  of 
amounts  spent  under  the  plan  and  (ii) 
annually  consider  the  plan's 
continuation  (which  generally  is 
combined  with  the  foruth  quarterly 
review).  This  results  in  a  total  number 
of  annual  responses  per  fund  of  four  and 
an  estimated  total  number  of  industry 
responses  of  18,000  (4,500  funds  x  4 
annual  responses  per  fund  =  18.000 
resonses). 

Based  on  conversations  with  fund 
industry  representatives.  Commission 
staff  estimates  that  for  each  of  the  4.500 
mutual  funds  that  currently  have  a  12b- 
1  plan,  the  average  annual  burden  of 
complying"with  the  rule  if  50  hours  to 
maintain  the  plan.  This  estimate  takes 
into  account  the  time  needed  to  prepare 
quarterly  reports  to  the  board  of 
directors,  the  board's  consideration  of 
those  reports,  and  the  board's  annual 
consideration  of  the  plan's  continuation. 
Commission  staff  therefore  estimates 
that  the  total  burden  of  the  rule's 
paperwork  requirements  is  225.000 
hours  (4.500  funds  x  50  hours  per  fund 
=  225.000  hours). 

The  estimate  of  burden  hours  is  made 
solely  for  the  purpose  of  the  Paperwork 
Reduction  Act.  The  estimate  is  not 
derived  form  a  comprehensive  or  even 
a  representative  survey  or  study  of 
Commission  rules. 

If  a  currently  operating  fund  seeks  to 
(i)  adopt  a  new  rule  12b-l  plan  or  (ii) 
materially  increase  the  amount  it  spends 
for  distribution  under  its  rule  12b-l 
plan,  rule  12b-l  requires  that  the  fund 
obtain  shareholder  approval.  As  a 
consequence,  the  fund  will  incur  the 
cost  of  a  pro.xy.  Commission  staff 
estimates  that  four  funds  per  year 
prepare  a  proxy  in  connection  with  the 
adoption  or  material  amendment  of  a 
rule  12b-l  plan.  Commission  staff 
further  estimates  that  the  cost  of  each 
funds  proxy  is  $15,000.  Thus  the  total 


annualized  cost  burden  of  rule  12b-l  to 
the  fund  industrv'  is  $60,000  (4  funds 
requiring  a  proxy  x  $15,000  per  proxy). 

The  collections  of  information 
required  by  rule  12b-l  are  necessary'  to 
obtain  the  benefits  of  the  rule.  Notices 
to  the  Commission  will  not  be  kept 
confidential.  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  it  displays  a 
currently  valid  control  number. 

Please  direct  general  comments 
regarding  the  information  above  to:  (i) 
Desk  Officer  for  the  Securities  and 
Exchange  Commission,  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget,  New- 
Executive  Office  Building,  Washington, 
DC  20503;  and  (ii)  Michael  Bartell, 
Associate  Executive  Director,  Office  of 
Information  Technology,  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW.,  Washington,  DC  20549.  Comments 
must  be  submitted  to  OMB  within  30 
days  of  this  notice. 

Dated:  May  30.  2000. 
Margaret  H.  McFarland, 

Deputy  Secretary. 

IFR  Doc.  00-14245  Filed  6-06-00;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Investment  Company  Act  Release  No. 
24486:812-12122] 

The  Toronto  Dominion  Bank  et  ai.; 
Temporary  and  Notice  of  Application 

May  31.  2000, 

AGENCY:  Securities  and  Exchange 
Commission  ("Commission"). 
ACTION:  Temporary  order  and  notice  of 
application  for  permanent  order  under 
section  9{c)  of  the  Investment  Company 
Act  of  1940  (the  "Act"). 

SUMMARY:  Applicants  have  received  a 
temporary'  order  exempting  them  from 
section  9(a)  of  the  Act,  with  respect  to 
a  securities-related  injunction  entered 
into  in  1989,  until  the  Commission  takes 
final  action  on  the  application  for  a 
permanent  order  or,  if  earlier,  July  31, 
2000.  Applicants  also  have  requested  a 
permement  order. 

Applicants:  The  Toronto  Dominion 
Bank  "TD  Bank",  TD  Investment 
Managewment  Inc.  ( "TDIM"),  TD 
Securities  (USA)  Inc.,  TD  Waterhouse 
Asset  Management,  Inc.  ( "WAM"),  TD 
Waterhouse  Investor  Services,  Inc.,  and 
CT  Investment  Counsel  (U.S.),  Inc. 

Filing  Date:  The  application  was  filed 
on  May  31,  2000. 

Hearing  or  Notification  of  Hearing: 
Interested  persons  may  request  a 


hearing  by  writing  to  the  Commission's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  Commission  by  5:30 
p.m.  on  June  26.  2000  and  should  be 
accompanied  by  proof  of  service  on 
applicants  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writers  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  Commission's  Secretary-. 
An  order  granting  the  application  will 
be  issued  unless  the  Conunission  orders 
a  hearing  or  extends  the  temporary 
exemption. 

ADDRESSES: 

Secretary.  Securities  and  Exchange 

Commission,  450  Fifth  Street  NW. 

Washington,  DC  20549-0609 
TD  Bank,  P.O.  Box  1,  Toronto  Dominion 

Centre.  Toronto,  Ontario,  Canada 

M5K  1A2 
TDIM,  10th  Floor,  TD  Tower,  55  King 

Street  West,  Toronto,  Ontario,  Canada 

M5K1A2: 
TD  Securities  (USA)  Inc.,  31  West  52nd 

Street,  New  York,  NY  10019; 
WAM  and  TD  Waterhouse  Investor 

Services,  Inc.,  100  Wall  Street,  New- 
York,  NY  10005;  and 
CT  Investment  Counsel  (U.S.),  Inc.,  110 

Yong  Street,  10th  Floor,  Toronto. 

Ontario,  Canada  M5C  1T4. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nadya  B.  Roytbalt,  Assistant  Director,  at 
(202)  942-0610,  Division  of  Investment 
Management,  Office  of  Investment 
Company  Regulation. 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  temporary-  order  and  a 
summary  of  the  application.  The 
complete  application  is  available  for  a 
fee  from  the  Commission's  Public 
Reference  Branch,  450  Fifth  Street  NW. 
Washington,  DC  20549-0102;  tel:  (202) 
942-8090. 

Applicant's  Representations 

1.  TD  Bank  is  the  fifth  largest 
chartered  bank  in  Canada.  Directly  and 
through  its  subsidiaries,  TD  Bank 
provides  a  range  of  financial  services  to 
individuals,  corporate  and  commercial 
enterprises,  financial  institutions  and 
governments. 

2.  WAM,  a  Delaware  corporation,  is 
an  indirect  wholly-owned  subsidiary-  of 
TD  Bank  and  is  an  investment  adviser 
registered  under  the  Investment 
Advisers  Act  of  1940  ("Advisers  Act"). 
WAM  was  acquired  by  TD  Bank  in  1996 
when  TD  Bank  purchased  its  parent 
company,  Waterhouse  Investor  Services, 
Inc.  ("Waterhouse").  WAM  serves  as 


investment  adviser  to  three  open-end 
management  investment  companies 
registered  under  the  Act.  consisting  of 
nine  portfolios  ("WAM  Funds"),  with 
aggregate  assets  of  approximately  Si  2 
billion.  TDIM.  a  Canadian  corporation 
and  a  wholly-owned  subsidiary  of  TD 
Bank,  was  formed  in  1999  and  is 
registered  under  the  Advisers  Act.  TDIM 
currently  does  not  provide  any  services 
to  registered  investment  companies 
("funds"). 

3.  On  September  12.  1989.  the  US, 
District  Court  for  the  Southern  District 
of  New-  York  ("District  Court"),  entered 
a  Final  Judgment  of  Permanent 
Injunction  and  Other  Equitable  Relief  in 
a  matter  brought  by  the  Commission 
("1989  Injunction  ").'  The  Commission 
alleged  that,  in  connection  with  certain 
so-called  "free  riding"  transactions  by 
certain  securities  clearance  customers. 
TD  Bank  violated  the  margin  lending 
requirements  of  Regulation  U 
promulgated  by  the  Board  of  Governors 
of  the  Federal  Reserve  Board,  under 
section  7(d)  of  the  Securities  Exchange 
Act  of  1934.  In  consenting  to  the  1989 
Injunction.  TD  Bank  undertook,  among 
other  things,  to  implement  and  maintain 
certain  policies,  procedures  and  training 
programs  designed  to  detect  and  prevent 
future  violations  of  the  margin 
regulations.  Under  the  terms  of  the  1989 
Injunction.  TD  Bank  also  hired  an 
independent  outside  consultant  to 
conduct  an  audit  of  TD  Banks 
compliance  policies  and  procedures  and 
to  report  its  findings  to  the  Commission 

4.  Applicants  state  that,  in  1996.  in 
connection  with  the  acquisition  by  TD 
Bank  of  Waterhouse.  at  the  request  of 
TD  Bank,  the  Commission  supported  a 
motion  by  TD  Bank  to  the  District  Court 
for  the  issuance  of  an  order  modifying 
the  1989  Induction  to  enable 
Waterhouse  to  continue  to  provide 
securities  clearance  services.  The 
modification  to  the  1989  Injunction  was 
issued  in  1996.^ 

5.  Applicants  also  state  that,  at  the 
time  of  TD  Bank's  acquisition  of 
Waterhouse  in  1996.  WAM  already  was 
registered  under  the  Advisers  Act, 
Applicants  further  state  that,  following 
TD  Bank's  acquisition  of  Waterhouse, 
on  November  27,  1996.  WAM  filed  an 
amended  Form  ADV  that  disclosed  the 
1989  Injunction.  Applicants  also  state 
that  TDIM  disclosed  the  1989  Injunction 


'  SEC\    lun  Malt  Hunsfn,  i-t  al  .  Final  ludgmcnt 
of  Permanpnt  Iniunrlion  and  Equitable  Relief  as  to 
The  Toronto-Domininn  Bank  and  the  Tnnjnto- 
Dominion  Bank  Trust  CrT,ipan\ ,  m  Va\   5242  (RO) 
(S,D.N,Y,  .Sept,  12.  1989) 

2  SECw  lun  Matt  Hariben.  et  ai.  Stipuiatiun  & 
Order.  89  Civic    5242  (RO)  (S,D,N,Y,  filed  luly  29. 
1996) 
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on  its  initial  Form  ADV  filed  in 
December  1999. 

6.  Applicants  state  that  they  did  not 
seek  an  order  under  section  9(c)  around 
the  time  of  the  1989  Injunction  because 
TD  Bank  did  not  begin  to  engage  in  any 
fund-related  activities  until  1996 
following  the  acquisition  of  Waterhouse. 
Applicants  also  state  that  they  did  not 
become  aware  of  the  section  9(a) 
violation  until  late  December  1999. 

7.  Since  the  19&9  Injunction,  several 
of  TD  Bank's  subsidiaries — but  not  TD 
Bank.  WAM  or  TDIM— have  been 
involved  in  several  administrative 
proceedings  with  state  securities  law 
administrators  and  self-regulator\' 
organizations.  Applicants  state  that 
none  of  these  administrative 
proceedings,  all  of  which  are  listed  in 
the  application,  involved  investment 
advisory  or  fund-related  activities. 

Applicants'  Legal  Analysis 

1.  Section  9(a)  of  the  Act.  in  relevant 
part,  prohibits  a  person  who  has  been 
enjoined  from  engaging  in  or  continuing 
any  conduct  or  practice  in  connection 
with  the  purchase  or  sale  of  a  security 
from  acting,  among  other  things,  as  a 
principal  underwriter  or  investment 
adviser  for  a  registered  investment 
company.  Applicants  state  that,  as  a 
result  of  the  1989  Injunction,  TD  Bank 
and  its  affiliates  may  be  prohibited  by 
section  9(a)  from  serving  as  an 
investment  adviser  to  funds. 

2.  Section  9((:)  of  the  Act  provides  that 
the  Commission  shall  grant  an 
application  for  an  exemption  from  the 
disqualification  provisions  of  section 
9(a)  if  it  is  established  that  these 
provisions,  as  applied  to  the  applicant, 
are  unduly  or  disproportionately  severe 
or  that  the  conduct  of  applicant  has 
been  such  as  not  to  make  it  against  the 
public  interest  or  the  protffction  of 
investors  to  grant  the  appiic:ation. 

3.  Applicants  seek  temporary  and 
permanent  orders  under  section  9((:) 
with  respect  to  the  1989  Injuntlinn  to 
permit  TD  Bank  and  its  affiliates  to 
serve  an  investment  advisers  to  funds, 
including  the  WAM  Funds,  and  in  tht; 
future  to  provide  other  ser%'ic:es  to  funds 
that  might  be  prohibited  by  section  9(a) 
As  noted  above,  applicants  state  that 
they  did  not  seek  an  order  under  section 
9(cj  around  the  time  of  the  1989 
Injunction  becau.se  TD  Bank  did  not 
begin  to  engage  in  any  fund-related 
activities  until  1996  Applii:ants  also 
state  that  they  did  not  becomt?  aware  of 
the  .section  9(a)  violation  until  late 
December  1999 

4.  TD  Bank  has  undertaktni  to  develop 
procedures  designed  to  prevent 
violations  of  section  9(a)  by  it  and  its 
affiliated  persons  TD  Bank's  general 


counsel  also  has  attested  that  he  has 
reviewed  TD  Bank's  compliance 
policies  and  procedures  relating  to 
compliance  with  section  9(a):  that  he 
reasonably  believes  that  the  policies  and 
procedures  have  been  fully 
implemented:  and  that  the  policies  and 
procedures  are  designed  reasonably  to 
prevent  violations  of  section  9(a)  by  TD 
bank  and  its  affiliated  persons. 

5.  Applicants  state  that  the 
prohibitions  of  section  9(a)  as  applied  to 
them  would  be  unduly  and 
disproportionately  severe.  Applicants 
assert  that  WAM's  inability  to  act  as  an 
investment  adviser  to  the  WAM  Funds 
would  result  in  the  WAM  Funds  and 
their  shareholders  facing  potentially 
severe  hardships.  Applicants  state  that, 
at  a  special  meeting  of  the  boards  of 
directors  of  the  WAM  Funds  on 
February  10.  2000.  the  directors  were 
apprised,  among  other  things,  of  the 
circumstances  surrounding  the  1989 
Injunction  and  the  directors'  fiduciary 
responsibilities  in  these  circumstances. 
The  boards  found  that  the  alleged 
mi.sconduct  underlying  the  1989 
Injunction  does  not  adversely  affect 
WAM's  continuing  ability  to  provide 
investment  advisory  services  to  the 
Funds  or  diminish  the  value  of  the 
services  already  provided.  The  boards 
unanimously  voted  to  continue  the 
Funds'  current  investment  advisory 
contracts  with  WAM. 

6.  Applicants  assert  that  if  WAM  were 
prohibited  from  providing  services  to 
the  WAM  Funds,  the  effect  on  WAM's 
business  and  employees  would  be 
severe  Applicants  state  that  WAM  has 
committed  substantial  resources  over 
the  past  five  years  to  establishing 
expertise  in  advising  registered 
investment  companies 

7  Applicants  also  assert  that  their 
conduc:t  has  been  such  as  not  to  make 
it  against  the  public  interest  or  the 
protection  of  investors  to  grant  the 
exemption  from  section  9(d).  Applicants 
note  that  over  10  years  have  passed 
since  the  1989  Injunction.  Applicants 
also  note  that  the  1989  Injunction  did 
not  in  any  way  involve  fund-related 
activities.  Applicants  state  that  all  of  the 
employees,  including  senior 
management,  involved  in  the  matters 
underlying  the  1989  Injunction  arc  no 
longer  employed  at  TB  Bank  or  any  of 
its  affiliates.  Applicants  further  state 
that  since  the  1989  Injunction,  neither 
TD  Bank  nor  any  affiliated  person  of  TD 
Bank  has  engaged  in  conduct  that  would 
result  in  disqualification  under  section 
9(a)  of  the  Act. 


Applicants'  Condition 

Applicants  agree  that  the  requested 
order  is  subject  to  the  following 
condition: 

Any  temporary  exemption  granted 
pursuant  to  the  application  shall  be 
without  prejudice  to,  and  shall  not  limit 
the  Commission's  rights  in  any  marmer 
with  respect  to,  any  Commission 
investigation  of.  or  administrative 
proceedings  involving  or  against, 
applicants,  including  without 
limitation,  the  consideration  by  the 
Commission  of  a  permanent  exemption 
from  section  9(a)  of  the  Act  requested 
pursuant  to  the  application  or  the 
revocation  or  removal  of  any  temporary 
exemptions  granted  under  the  Act  in 
connection  with  the  application. 

Temporary  Order 

The  Division  has  considered  the 
matter  and,  without  necessarily  agreeing 
with  all  of  the  facts  represented  or  all  of 
the  arguments  asserted  by  applicants, 
finds,  in  accordance  with  17  CFR 
200.30-5(a){7),  that  it  appears  that:  (i) 
The  prohibitions  of  section  9(a).  as 
applied  to  applicants,  may  be  unduly  or 
disproportionately  severe;  (ii) 
applicants'  conduct  has  been  such  as 
not  make  it  against  the  public  interest  or 
the  protection  of  investors  to  grant  the 
temporary  exemption:  and  (iii)  granting 
the  temporary  exemption  would  protect 
the  interests  of  the  investment 
companies  served  by  applicants  by 
allowing  time  for  the  orderly 
consideration  of  the  application  for 
permanent  relief 

Accordingly.  It  is  hereby  ordered, 
under  section  9(c),  that  applicants  are 
granted  a  temporary  exemption  from  the 
provisions  of  section  9(a).  effective 
forthwith,  solely  with  respect  to  the 
1989  Injunction,  subject  to  the  condition 
in  the  application,  until  the  Commission 
takes  final  action  on  the  application  for 
a  permanent  order  or.  if  earlier,  July  31, 
2000. 

For  the  Commission,  bv  the  Division  of 
Investment  .MdnHgt^menl.  pursuant  to 
(it'legdit'ii  riuthnritv 
Marxaret  H.  McParland, 
Deputy  Sfcrftary 
IFR  Doc.  00-14246  Filed  6-6-00  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Investment  Company  Act  Release  No. 
24487:812-12024] 

Strategist  Growth  Fund,  Inc.,  et  al.; 
Notice  of  Application 

June  1,  2000. 

AGENCY:  Securities  and  Exchange 
Commission  ("Commission"). 
ACTION:  Notice  of  an  application  under 
section  17(b)  of  the  Investment 
Company  Act  of  1940  (the  "Act")  for  an 
exemption  from  section  17(a)  of  the  Act. 

SUMMARY  OF  APPLICATION:  Applicants 
request  an  order  to  permit  certain  series 
of  a  registered  open-end  management 
investment  company  to  acquire  all  of 
the  assets  and  stated  liabilities  of  certain 
series  of  another  registered  open-end 
management  investment  company. 
Because  of  certain  affiliations, 
applicants  may  not  rely  on  rule  17a-8 
under  the  Act. 

Applicants:  Strategist  Growrth  Fund, 
Inc.  on  behalf  of  its  underlying  series: 
Strategist  Growth  Fund,  Strategist 
Growth  Trends  Fund  and  Strategist 
Special  Growth  Fund:  Strategist  Growth 
and  Income  Fund,  Inc.  on  behalf  of  its 
underlying  series:  Strategist  Balanced 
Fund,  Strategist  Equity  Fund,  Strategist 
Equity  Income  Fund  and  Strategist  Total 
Return  Fund:  Strategist  Income  Fund, 
Inc.  on  behalf  of  its  underlying  series: 
Strategist  Government  Income  Fund, 
Strategist  High  Yield  Fund  and 
Strategist  Quality  Income  Fund: 
Strategist  Tax-Fee  Income  Fund.  Inc.  on 
behalf  of  its  underlying  series.  Strategist 
Tax-Free  High  Yield  Fund:  Strategist 
World  Fund,  Inc.  on  behalf  of  its 
underlying  series:  Strategist  Emerging 
Markets  Fund,  Strategist  World  Growth 
Fund.  Strategist  World  Income  Fund, 
and  Strategist  World  Technologies  Fund 
(Each  series  individually  an  "Acquired 
Fund"  and  collectively,  the  'Acquired 
Funds"):  AXP  Extra  Income  Fund,  Inc.: 
AXP  Federal  Income  Fund,  Inc.:  AXP 
Global  Series.  Inc.  on  behalf  of  its 
underlying  series:  AXP  Emerging 
Markets  Fund,  AXP  Global  Bond  Fund, 
AXP  Global  GrovkTth  Fund,  and  AXP 
Innovations  Fund:  AXP  Growth  Series. 
Inc.  on  behalf  of  its  underlying  series: 
AXP  Growth  Fund  and  AXP  Research 
Opportunities  Fund:  AXP  High  Yield 
Tax-Exempt  Fund.  Inc.:  AXP  Investment 
Series,  Inc.  on  behalf  of  its  underlying 
series:  AXP  Diversified  Equity  Income 
Fund  and  AXP  Mutual;  AXP  Managed 
Series,  Inc.  on  behalf  of  its  underlying 
series,  AXP  Managed  Allocation  Fund; 
AXP  New  Dimensions  Fund.  Inc.;  AXP 
Stock  Fund.  Inc.;  AXP  Selective  Fund, 
Inc.  (each  series  individually  an 


"Acquiring  Fund"  and  collectively,  the 
"Acquiring  Funds")  (the  Acquired 
Funds  and  the  Acquiring  Funds 
collectively,  the  "Funds");  and 
American  Express  Financial 
Corporation  ("AEFC"). 

Filing  Dates:  The  application  was 
filed  on  March  14.  2000  and  amended 
on  May  5,  2000.  Applicants  have  agreed 
to  file  an  amendment  during  the  notice 
period,  the  substance  of  which  is 
reflected  in  this  notice. 

Hearing  or  Notification  of  Hearing:  An 
order  granting  the  requested  relief  will 
be  issued  unless  the  Commission  orders 
a  hearing.  Interested  persons  may 
request  a  hearing  by  wnriting  to  the 
Commissions's  Secretary  and  serving 
applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  request 
should  be  received  by  the  Commission 
by  5:30  p.m.  on  June  26,  2000  and 
should  be  accompanied  by  proof  of 
service  on  applicants,  in  the  form  of  an 
affidavit  or,  for  lawn^'ers,  a  certificate  of 
service.  Hearing  requests  should  state 
the  nature  of  the  writer's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  may  request 
notification  of  a  hearing  by  WTiting  to 
the  Commission's  Secretar}'. 

ADDRESSES: 

Secretary,  Commission,  450  5th  Street 
N\V,  Washington,  DC  20549-0609 

Acquired  Funds  and  AEFC.  c/o  Eileen  J. 
Newhouse.  American  Express 
Financial  Corporation.  IDS  Tower  10. 
T27/52.  Minneapolis,  MN  55440- 
0010 

Acquiring  Funds,  c/o  Leslie  L.  Ogg. 
American  Express  Funds,  901 
Marquette  Avenue  South,  Suite  2810. 
Minneapolis,  MN  55402-3268. 

FOR  FURTHER  INFORMATION  CONTACT: 

Deepak  T.  Pai.  Senior  Counsel,  at  (202) 
942-0574:  or  Nadya  B.  Ro\iblat. 
Assistant  Director,  at  (202)  942-0564 
(Division  of  Investment  Management. 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 

following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the 
Commission's  Public  Reference  Branch, 
450  5th  Street  NW.  Washington.  DC 
20549-0102  (tel.  202-942-8090). 

Applicants'  Representations 

1 .  The  Funds  are  registered  under  the 
Act  as  open-end  management 
investment  companies.  Each  of  the 
Funds  is  a  feeder  fund  in  a  master/ 
feeder  structure.  Each  Acquired  Fund 
and  its  corresponding  Acquiring  Fund 
invest  in  the  same  master  fund  (the 
"Master  Funds").  Each  Master  Fimd  is 


registered  under  the  Act  as  an  open-end 
management  investment  company. 

2.  AEFC,  a  Delaware  corporation,  is 
registered  under  the  Investment 
Advisers  Act  of  1940  and  serves  as  the 
investment  for  each  Master  Fund  and  as 
the  administrator  for  each  Fund.  AEFC 
is  a  wholly-owned  subsidiary'  of  the 
American  Express  Company.  Currently. 
AEFC  or  American  Express  Company 
owns,  for  its  own  account,  more  than 
25%  of  the  outstanding  shares  of  each 
Acquired  Fund  and  one  of  the 
Acquiring  Funds. 

3.  On  March  8.  and  9.  2000  and  March 
10.  2000.  the  boards  of  directors  of  the 
Acquiring  Funds  and  the  Acquired 
Funds  (the  "Boards"),  respectively, 
including  all  of  the  directors  who  are 
not  interested  persons  of  the  Funds,  as 
defined  in  section  2(a)(19)  of  the  Act 
("Independent  Directors")  approved  an 
Agreement  and  Plan  or  Reorganization 
(the  "Agreement  ").  Under  the 
Agreement,  each  Acquiring  Fund  will 
acquire  all  of  the  assets  and  assume  the 
stated  liabilities  of  its  corresponding 
Acquired  Fund  in  exchange  for  class  A 
shares  of  the  Acquiring  Fund  (the 
"Reorganiation").  Pursuant  to  the 
Agreement,  each  shareholder  of  an 
Acquired  Fund  will  receive  class  A 
Shares  of  the  corresponding  Acquiring 
Fund  having  an  aggregate  net  asset 
value  equal  to  the  aggregate  net  asset 
value  of  the  Acquired  Fund  shares  held 
bv  that  shareholder,  determined  as  of 
the  close  of  regular  trading  on  the  New 
York  Stock  Exchange  on  the  day  of  the 
closing,  which  is  expected  to  be  on  or 
about  luly  14.  2000  ("Closing  Date"). 
The  valuation  will  be  made  in 
accordance  with  the  procedure  set  forth 
in  the  then-current  prospectus  and 
statement  of  additional  information  for 
the  Funds.  Or  or  as  soon  as  practicable 
after  the  Closing  Date,  the  class  A  shares 
of  the  Acquiring  Fund  received  by  the 
Acquired  Fund  will  be  distributed  pro 
rata  to  the  shareholders  of  the  Acquired 
Fund  and  the  Acquired  Fund  will  be 
liquidated. 

4.  Each  of  the  Acquired  Funds  has 
investment  objectives,  policies,  and 
restrictions  that  are  identical  to  those  of 
its  corresponding  Acquiring  Fund  and 
to  those  of  its  Master  Fund.  The 
Acquired  Funds  have  only  one  class  of 
shares  and  are  sold  without  a  sales 
charge.'  Class  A  shares  of  the  Acquiring 
Funds  are  sold  with  a  5%  front-end 
sales  charge  and  a  .25%  12b-l  fee.  No 
sales  charge  will  be  assessed  in 
connection  with  the  Reorganization, 


'  Each  of  the  .■\cquircd  Fund.s  f  pa.spd  nfffTing 
shares  to  new  investors  and  terminated  its  .25% 
12b-l  plan  nn  Ortober4.  1999. 
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AEFC  will  pay  tho  expen,s«?s  tif  th*? 
R(M)rgdni/.ati()n. 

.'>.  Thn  Boards,  inciiuiiiig  a  majorifv  i)f 
the  Independent  Directors,  lietermineti 
that  participation  in  the  Reorganization 
is  in  the  best  interests  of  each  Fund,  and 
that  the  interests  of  existing 
shareholders  of  each  Fund  will  not  bt« 
diluted  as  a  result  of  the  Reorganization. 
In  assessing  the  Reorganization,  the 
Boards  considered  a  number  of  factors, 
including:  (a)  Tht!  terms  and  conditions 
of  the  Reorganization;  (b)  the  tax-free 
nature  of  the  Reorganization:  (c:)  the 
identical  investment  objectives, 
policies,  and  restrictions  of  the 
Acquired  Funds  and  the  Acquiring 
Funds;  (d)  that  the  shareholders  of  the 
Acquired  Funds  will  be  able  to  makt; 
future  purchases  of  shares  of  the 
Acquiring  Funds  on  a  no-load  basis;  (e) 
that  the  e.xpense  ratio  for  each 
Acquiring  Fund  will  be  lower  than  the 
expense  ratio  of  each  Acquired  Fund; 
and  (f)  the  costs  of  the  Reorganization 
will  be  borne  by  AEF(;. 

t).  The  Reorganization  is  subje<:t  to  a 
number  of  conditions  precedent, 
including  that:  (a)  The  shareholders  of 
the  Acquired  Funds  will  have  approved 
the  Agreement;  (b)  the  Funds  will  have 
received  an  opinion  of  tax  counsel  that 
the  proposed  Reorganization  will  be  tax- 
free  for  the  Funds  and  their 
shareholders;  (c)  applicants  will  have 
received  from  the  Commission  any 
exemption  necessary  to  carry  out  the 
Reorganization;  and  (d)  a  registration 
statement  on  Form  N-14  will  have  been 
filed  with  the  (Commission  and  dec:lared 
effective  for  each  of  the  Acquired 
Funds.  The  Agreement  and  the 
Reorganization  may  be  terminated  and 
abandoned  by  resolutions  of  the  Boards 
at  any  time  prior  to  the  Closing  Date. 
The  Agreement  may  be  terminated  in 
the  event  that  a  material  condition  is  not 
fulfilled,  a  material  covenant  is  not 
fulfilled,  or  there  is  a  material  breach  of 
the  Agreement.  Applicants  agree  not  to 
make  any  material  changes  to  the 
Agreement  without  prior  (Commission 
approval. 

7.  A  prospectus/proxv  statement  was 
filed  with  the  (Commission  on  March  i:J, 
2000  and  was  mailed  to  the  Acquired 
Funds  sharehokhirs  the  week  of  April 
17,  2000.  The  sharehoklers  of  the 
Accjuired  Funds  considered  and 
approved  the  Agreement  on  May  9, 
2000. 

Applicants'  Legal  Analysis 

1.  Section  17(a)  of  the  Act  generally 
prohibits  an  affiliated  person  of  a 
registered  investment  company,  or  an 
affiliated  person  of  such  a  person,  acting 
as  principal,  from  selling  any  security 
to,  or  purchasing  any  security  from,  the 


company  Section  2(a)(3)  of  the  Act 
defines  an  "affiliated  person"  of  another 
person  to  include:  (a)  Any  person 
directly  or  indirectly  owning, 
controlling,  or  holding  with  power  to 
vote  5%  or  more  of  the  other  person;  (b) 
any  person  5%  or  more  of  whose 
securities  are  directly  or  indirectly  or 
indirectly  owned,  controlled,  or  held 
with  power  to  vote  by  the  other  person; 
fi;)  any  person  directly  or  indirt>ctly 
controlling,  controlled  by,  or  under 
c:()mmon  control  with  the  other  person; 
and  (d)  if  the  other  person  is  an 
investment  company,  any  investment 
adviser  of  that  company.  Applicants 
state  that  the  Funds  may  be  deemed 
affiliated  persons  and  thus  the 
Reorganization  may  be  prohibited  by 
section  17(a). 

2.  Rule  17a-8  under  the  Act  exempts 
from  the  prohibitions  of  section  17(a) 
mergers,  considations.  purchases  or 
sales  of  substantially  all  of  the  assets  of 
registered  investment  companies  that 
are  affiliated  persons,  or  affiliated 
persons  of  an  affiliated  person,  solely  by 
ntason  of  having  a  common  investment 
adviser,  common  directors,  and/or 
common  officers,  provided  that  certain 
conditions  set  forth  in  the  rule  are 
satisfied.  Applicants  state  that  they  mav 
not  rely  on  rule  17a-8  because  the 
Funds  may  be  deemed  to  be  affiliated 
f(jr  reasons  other  than  those  set  forth  in 
the  rule.  Applicants  state  that  AEFC  or 
American  Express  Company  owns  more 
than  2.5%  of  the  outstanding  shares  of 
each  of  the  Acquired  Funds  and  one  of 
the  Acquiring  Funds  and  each  of  these 
Funds  is  an  affiliated  person  of  AEFC. 
AEF("  is  an  affiliated  person  of  the 
Funds  because  of  its  role  as  investment 
adviser  to  the  Master  Funds.  Thus,  each 
of  the  Acquired  funds  might  be  deemed 
to  be  an  affiliated  person  of  an  affiliated 
person  of  an  Acquiring  Fund,  other  than 
by  virtue  of  a  common  investment 
adviser. 

:i.  Section  17(b)  of  the  Act  provides, 
in  relevant  part,  that  the  Commission 
may  exempt  a  transaction  from  the 
provisions  of  section  17(a)  if  the 
evidence  (establishes  that  the  terms  of 
the  proposed  transaction,  including  the 
consideration  to  be  paid  or  received,  are 
reasonable  and  fair  and  do  not  involve 
overreaching  on  the  part  of  any  person 
concerned,  and  that  the  proposed 
transaction  is  consistent  with  the  policy 
of  eac:h  registered  investment  company 
concerned  and  with  the  general 
purposes  of  the  Act. 

4.  Applicants  request  an  order  under 
section  17(b)  of  the  Act  exemption  them 
from  section  17(a)  of  the  Act  to  the 
extent  necessary  to  permit  applicants  to 
complete  the  proposed  Reorganization. 
Applicants  submit  that  the 


Reorganization  satisfies  the  standards  of 
section  17(b)  of  the  Act.  Applicants  state 
that  the  terms  of  the  proposed 
Reorganization  are  fair  and  reasonable 
and  do  not  involve  overreaching  and 
that  the  Funds  have  identical 
investment  objectives  and  policies. 
Applicants  also  state  that  the  Boards, 
including  a  majority  of  the  Independent 
Directors,  have  found  that  participation 
in  the  Reorganization  is  in  the  best 
interests  of  each  Fund,  and  that  the 
interests  of  the  existing  shareholders 
will  not  be  diluted  as  a  result  of  the 
Reorganization.  In  addition,  applicants 
state  the  Reorganization  will  be  based 
on  the  Funds'  relative  net  asset  values. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
auttioritv 

Margaret  H.  McFarland, 

lifputy  SecTvtarw 

|FR  Doc.  00-14279  Filed  6-6-00;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[R«l.  No.  IC-24485;  File  812-11666] 

Nationwide  Life  Insurance  Company,  et 
al. 

Mav  :il.  2000 

AGENCY:  The  Securities  and  Exchange 
("ommission  (the  "Commission"). 
ACTION:  Notice  of  Application  for  an 
Order  of  Approval  pursuant  to  Section 
26(b)  of  the  Investment  Company  Act  of 
1940  (the  "1940  Act"). 

Summary  of  the  Applicant: 
Applicants  seek  an  (irder  approving  the 
proposed  substitution  of  the  American 
Century  VP  Balanced  Portfolio  ( "VP 
Balanced"),  a  series  fund  of  American 
Century  Variable  Portfolios,  Inc. 
( "ACVP,  Inc."),  for  another  fund  of 
ACVP,  Inc.,  the  American  Century  VP 
Advantage  Portfolio  ("VP  Advantage"), 
currently  held  in  the  separate  accounts. 

Applicants:  Nationwide  Life 
Insurance  Company  ("NWL")  and 
Nationwide  Life  and  Annuity  Insurance 
Company  ("NWLAIC")  (collectively  the 
"Companies"):  Nationwide  Multi-Flex 
Variable  Account,  Nationwide  VA 
Separate  Account-A,  Nationwide 
Variable  Account-5,  Nationwide  VL 
Separate  Account-A,  Nationwide  VLI 
Separate  Account-3  (collectively  the 
"Separate  Accounts"):  and  Nationwide 
Advisory  Services,  Inc.  (NAS)  (all 
collectively  the  "Applicants"). 

Filing  Date:  The  application  was  filed 
on  June  18,  1999,  and  was  amended  on 
March  30,  2000. 

Hearing  or  Notification  of  Hearing:  An 
Order  granting  the  Application  will  be 


issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the  Secretary  of 
the  Commission  and  serving  Applicants 
with  a  copy  of  the  request,  personally  or 
by  mail.  Hearing  requests  should  be 
received  by  the  Commission  by  5:30 
p.m.  on  June  26,  2000,  and  should  be 
accompanied  by  proof  of  service  on 
Applicants  in  the  form  of  an  affidavit, 
or,  for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  requester's  interest,  the  reason  for 
the  request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  Secretary  of 
the  Commission. 

ADDRESSES: 

Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW, 
Washington,  DC  20549-0609. 
Applicants,  Elizabeth  A.  Davin, 

Nationwide  Life  Insurance  Company, 

One  Nationwide  Plaza,  1-35-10, 

Columbus,  OH  43215. 
FOR  FURTHER  INFORMATION  CONTACT: 
Loma  MacLeod,  Senior  Attorney,  or 
Keith  Carpenter,  Branch  Chief,  Office  of 
Insurance  Products,  Division  of 
Investment  Management,  at  (202)  942- 
0670. 

SUPPLEMENTARY  INFORMATION:  Following 
is  a  summary  of  the  Application;  the 
complete  Application  is  available  for  a 
fee  from  the  Public  Reference  Branch  of 
the  Commission,  450  Fifth  Street  NW, 
Washington,  DC  20549-0102  (tel.  (202) 
942-8090). 

Applicants'  Representations 

1 .  NWL,  a  stock  life  insurance 
company  organized  under  Ohio  law,  is 
a  wholly  owned  subsidiary'  of 
Nationwide  Financial  Services,  Inc. 
("NFS").  NFS  is  ultimately  controlled 
by  Nationwide  Mutual  Insurance 
Company  (95.24%)  and  Nationwide 
Mutual  Fire  Insurance  Company 
(4.76%).  NWL  is  the  depositor  and 
sponsor  of  the  Nationwide  Multi-Flex 
Variable  Account,  Nationwide  Variable 
Account-5  and  Nationwide  VLI  Separate 
Account-3. 

2.  NWLAIC,  a  stock  life  insurance 
company  organized  under  Ohio  law,  is 
a  wholly  owned  subsidiary  of  NWL. 
NWLAIC  is  the  depositor  and  sponsor  of 


Nationwide  VA  Separate  Account-A  and 
Nationwide  VL  Separate  Account-A. 

3.  Each  of  the  Separate  Accounts  is 
registered  imder  the  1940  Act  as  a  unit 
investment  trust  (File  Nos.  811-3338, 
811-8692,  811-6140,  811-5606  and 
811-6137).  Nationwide  Multi-Flex 
Variable  Account,  Nationwide  Variable 
Account-5  and  Nationwide  VA  Separate 
Account-A  issue  flexible  premium 
variable  annuity  contracts  that  are 
registered  under  the  Securities  Act  of 
1933  (the  "1933  Act")  on  Form  N-4 
(File  Nos.  2-75174,  33-71440  and  33- 
22940).  Nationwide  VL  Separate 
Account-3  and  Nationwide  VL  Separate 
Account-A  issue  flexible  premium  and 
single  premium  variable  life  insurance 
contracts.  Nationwide  VL  Separate 
Account-A  also  issues  multiple  payment 
variable  life  insurance  contracts.  The 
contracts  issued  by  both  separate 
accounts  are  registered  under  the  1933 
Act  on  Form  S-6  (File  Nos.  33-44296, 
33^4790,  33-44300,  33-^4792  and  33- 
35775). 

4.  Each  Separate  Account  maintains 
multiple  sub-accounts  each  of  which 
invests  exclusively  in  the  shares  of  a 
single  portfolio  that  is  a  series  of  an 
open-end  management  investment 
company  registered  on  Form  N-lA.  All 
Separate  Accounts  maintain  sub- 
accounts that  invest  in  shares  of  VT 
Advantage  and  VP  Balanced.  The  two 
sub-accounts  are  included  among  the 
investment  options  available  under  all 
contracts  issued  by  any  of  the  Separate 
Accounts  (the  "Contracts  "). 

5.  The  Contracts  reserve  to  NWL  and 
NWLAIC,  as  relevant,  the  right,  subject 
to  Commission  approval,  to  substitute 
shares  of  another  open-end  management 
investment  company  for  the  shares  of  an 
open-end  management  investment 
company  held  by  any  sub-account.  The 
reservation  is  disclosed  in  the 
prospectus  for  the  Contracts. 

6.  Although  the  Contracts  reserve  to 
Nationwide  the  right  to  restrict  transfer 
privileges.  Contract  Owners  currently 
may  make  transfers  among  the  sub- 
accounts once  per  business  day  without 
the  imposition  of  any  transfer  charge. 
The  substitution  will  not  count  as  a 
transfer  among  the  sub-accounts  for  the 
purpose  of  the  daily  transfer  limit. 


7.  Within  45  days  of  receiving  the 
Order  of  Approval  requested  by  the 
application.  Applicants  propose  to 
substitute  shares  of  \T  Balanced  for 
shares  of  VP  Advantage.  On  the  date 
that  the  substitution  is  effected  (the 
"Exchange  Date"),  all  shares  held  by  the 
Separate  Accounts  in  VT  Advantage  will 
be  redeemed  and,  contemporaneously 
with  the  redemption,  the  Separate 
Accounts  will  purchase  shares  in  VP 
Balanced.  All  shares  will  be  purchased 
and  redeemed  at  prices  based  on  the 
current  net  asset  values  per  share  in  a 
manner  consistent  with  Rule  22c-l 
under  the  1940  Act. 

8.  The  investment  objective  of  \T 
Advantage  is  to  seek  long-term  growth 
and  current  income.  The  fund  achieves 
its  objective  by  investing  approximately 
40%  of  its  assets  in  equity  securities, 
40%  in  fixed  income  securities  and  the 
remaining  20%  in  cash  and  cash 
equivalents. 

9.  The  investment  objective  of  VP 
Balanced  is  to  seek  long-term  growth 
and  current  income.  The  fund  ach  eves 
its  objectives  by  investing 
approximately  60%  of  its  assets  in 
equitv  securities  and  the  remainder  in 
bonds  and  other  fixed  income  securities. 

10.  American  Century  Investment 
Management,  Inc..  the  adviser  \T 
Advantage  and  VP  Balanced,  has 
informed  Applicants  that  its  wishes  to 
halt  all  management  and  operations 
associated  with  \T  Advantage  because 
the  fund,  since  its  inception  on  June  4. 
1987.  has  not  attracted  sufficient  assets 
to  grow  to  an  efficient  size. 
Furthermore,  because  \T  Advantage  is 
not  being  actively  marketed,  it  is  not 
expected  to  attain  economies  of  scale. 
American  Century  Investment 
Management.  Inc.  has  informed 
Applicants  that  as  of  January  10.  2000. 
\T  Advantage  had  assets  totaling 
521,832.751.26.  As  of  the  same  date.  \T 
Balanced  had  assets  of  S281.394.733.05. 

11.  The  following  table  shows  the 
average  annual  total  returns  for  \T 
Advantage  and  VT  Balanced  for  periods 
of  one,  three  and  five  years  and  since 
inception  as  well  as  expense  ratios  for 
the  funds  for  the  year  ended  December 
31.  1999. 


Average  annual  total  returns  (pertormartce) 


1  year 


3  year 


5  year 


Since 
inception 


VP  Advantage  (in  percent)(inception:  8/1/91) 
VP  Balanced^  (in  percent)  (inception:  5/1/91) 


1.00 
0.99 


0.00 
0.00 


14.5 
11.4 


12.3 
12.4 


12.0 
133 


94 
10.8 


'  Pertormance  as  ot  September  30,  1999. 

^Witti  expense  reimbursement,  ttie  management  fees  and  ott>er  expenses  were  0.97°o  and  0.00%  respectively 
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12.  On  September  27,  1999, 
Nationwide  supplemented  the  separate 
account  prospectuses  informing  all 
existing  and  prospective  (Jontract 
(Jwners  that  it  is  the  process  of  applying 
for  approval  from  the  (lommissitjn  to 
effect  a  substitution  of  VP  Balanced  for 
VP  Advantage.  In  addition,  the 
prospectus  supplements  state  that 
Nationwide  will  not  e.xercise  any  right 
reserved  bv  it  under  the  Contracts  to 
impose  an  restriction  or  fee  on  transfers 
until  at  least  30  days  after  the  proposed 
substitutions. 

13.  All  Contract  Owners  have 
received  a  copy  of  the  prospectus  for  VT 
Balanced  because  the  portfolio  is 
currently  offered  as  dn  investment 
option  under  all  contracts  issued 
through  the  Separate  Accounts. 

14.  Following  the  establishment  of  the 
Exchange  Date,  Contract  Owners  with 
interests  remaining  VP  Advantage  will 
be  advised  that  the  fund  will  be 
replaced  on  the  Exchanged  Date  and 
that  they  are  free  to  make  any  allocation 
change  changes  among  the  available 
investment  options  in  advance  of  the 
Exchange  Date 

IS  Within  five  days  of  the  Exchange 
Date,  all  Contract  Owners  affected  by 
the  substitution  will  rtH;eive  a  written 
confirmati(m  of  the  substitution  The 
confirmation  will  state  that  Contract 
Owners  may  transfer  all  cash  value  in 
the  affected  sub-account  to  any  other 
available  sub-account(s)  The 
confirmation  will  reiterate  that 
Nationwidt^  will  not  exercise  any  right 
reserved  by  it  under  the  Contracts  to 
impose  anv  restriction  or  fee  on 
transfers  until  at  least  M)  days  after  the 
proposed  substitution 

Itt.  The  proposed  substitution  will 
take  place  at  relative  lu^t  asset  value 
with  no  increase  or  decrease  in  the 
<imount  of  any  Contract  Owner's  policy 
value.  The  substitution  will  not  result  in 
any  additional  fees  for  ("ontract  Owners 
nor  will  current  charges  incHMsed. 
Contract  Owners  will  not  bear  any 
added  cost  or  expense,  including  any 
additional  hroker.ige  costs  or  expenses, 
associattul  with  the  [iroposed 
substitution.  None  of  the  contractual 
obligations  currently  assumed  by 
Nationwide  will  in  any  way  be  abridged 
or  modified  as  a  result  of  the 
siibstituti(m.  The  [)roposed  substitution 
will  in  no  way  alter  a  (Contract  Owner's 
right  to  surrender  the  contract  .it  any 
time  prior  to  or  after  the  substitution  in 
ac:cordance  with  the  terms  of  the 
contract.  Finally,  the  substitution 
should  in  no  way  affect  whatever  tax 
benefits  (lontract  Owners  currently 
enjoy  and  will  not  engender  any  adverse 
tax  consequences. 


Applicants'  Legal  Analysis 

1  .Section  26(b)  of  the  1940  Act 
rerjuires  the  depositor  of  a  registered 
unit  investment  trust  holding  the 
securities  of  a  single  issuer  to  obtain 
(Commission  approval  before 
substitution  of  the  securities  held  by  the 
trust.  The  .section  further  provides  that 
the  Commission  shall  issue  an  order 
approving  such  substitution  if  the 
evidence  establishes  that  the 
substitution  is  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policies  and 
provisions  of  the  1940  Act. 

2  Applicants  assert  that  the  proposed 
substitution  meets  the  standards  that  the 
Oimmission  has  applied  to  past 
substitutions. 

3  Applicants  assert  that  the 
investment  objectives  and  policies  of  VP 
Advantage  and  VP  Balanced  are 
sufficiently  comparable  that  the 
invt'stment  strategies  currently 
(ifiiployed  by  Contract  Owners  may  be 
maintained  after  the  substitution.  Both 
funds  se«ik  to  provide  investors  with  the 
benefits  f)f  a  balanced  portfolio  of  fixed 
income  and  equity  securities  that  serves 
as  a  more  conservative  alternative  to 
traditional  growth  funds  and  as  a  more 
aggressive  alternative  to  traditional 
bond  funds. 

4.  Applicants  further  as.sert  that 
(iontract  Owners  will  benefit  from  the 
proposed  substitution  because  VP 
Balanced  has  greater  assets  than  VP 
.Advantage.  Accordingly.  VP  Balanced 
should  continue  to  have  lower  expenses 
as  a  percentage  of  net  asset  than  does  VP 
Advantage,  creating  the  opportunity  for 
better  performance. 

Conclusion 

Applicants  assert,  for  the  reasons 
stated  above,  that  the  proposed 
substitution  is  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  1940  Act  and  the 
re(|uesfed  order  approving  the 
substitution  should  be  granted. 

For  the  Commission,  by  Ihe  Division  of 

liivi"stmi?nl  Mdna^i^nifnl.  [dirsuHnt  tu 
(li'U')^.ilfi|  ,iu!horiI\ 

Man{ar«l  M.  McFarland, 

Ih-puty  Sft  rvhin 

UK  !)..(    ()()-HJ47  Kil.'ii  H-h-OO;  8:4.T  ami 

BILUNG  COOE  Ml  0-01 -M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Re<MS«  No.  34-42849;  Fll«  No.  SR-OPRA- 
00-05] 

Options  Prica  Reporting  Authority; 
Notice  of  Filing  and  Order  Granting 
Accelerated  Effectiveness  of 
Amendment  to  OPRA  Plan  Adopting  a 
Temporary  Capacity  Allocation  Plan 

May  26.  2000 

Pursuant  to  Rule  llAa3-2  under  the 
Securities  Exchange  Act  of  1934 
(  "Act").'  notice  is  hereby  given  that  on 
May  18.  2000,  the  Options  Price 
Reporting  Authority  COPRA")  ^ 
submitted  to  the  Securities  and 
Exchange  Commission  (""SEC"  or 
"Commission  ")  an  amendment  to  the 
Plan  for  Reporting  of  Consolidated 
Options  Last  Sale  Reports  and 
Quotation  Information  ('"OPRA  Plan  "). 
The  proposed  OPRA  Plan  amendment 
would  modif\'  the  current  temporary 
capacity  allocation  plan  for  peeik  usage 
periods,  which  minimize  the  likelihood 
that  during  this  period  the  total  number 
of  messages  generated  by  the  OPRA 
participant  exchanges  will  exceed  the 
processor's  (i.e..  Securities  Industry 
Automation  Corporation  ("SIAC")) 
aggregate  message  handling  capacity. 
The  Commission  is  publishing  this 
notice  and  order  to  solicit  comments 
from  interested  persons  on  the  proposed 
OPRA  Plan  amendment  and  to  grant 
accelerated  approval  to  the  proposed 
OPRA  Plan  amendment. 

I.  Description  and  Purpose  of  the 
Amendment 

OPRA  proposes  to  modify-  the  most 
recent  amendment  allocating  the 
message  handling  capacity  of  its 
processor  among  the  participant 
exchanges. '  This  modification  will 


'  ITCKK  J40  nAa:J-2. 

Mll'K.A  IS  a  Nati"iial  Mark.-t  SvNt.mi  Plan 
H(i(inpve<i  hv  the  (jinmiisMon  pursuant  tu  .Sim  tinri 
\\\  ul  the  .\(  t  and  Ruin  llA.i3-2  thf-reundor  .S<-c 
.Sf(  urilins  Kx(  hanRij  \cX  KRlea.se  No.  ITB.HB  (Mar 
IH,  lyfll) 

The  C)PK.-\  Plan  pnivitlfs  fur  thr  ( dllpctinn  ami 
disseininalicm  i.f  last  vilf  and  qunialiun  infiTnialimi 
on  options  that  are  traded  on  Ihi-  inemher 
pxchanties   The  six  exchanHes  that  are  partu  ipants 
tu  thi-  ()PR.\  Plan  are  the  ,^nlen(  an  .Stui  k  K.xi  hanxe 
(■  .■\MK.X   I,  Ihf  (:hi(  aviu  Board  Options  Em  hange 
( OBOK'l.  the  liiternational  ,Sei  unties  F.xt  hange 
I'l.Sf'l.  the  New  V.irk.  .Stoi.k  Exchange  I'Ny.SH'l. 
the  P.ic  ifK  Kxi  hange  (   PCX'I;  and  the  Phd.idelphia 
.Stoik  Kx(hdnKe( -PHLX'  I 

'The  (iirrenl  temporary  allot ation  program  is 
embodied  in  an  amendment  to  the  OPR.^  Plan 
proposed  bv  OPR.A  and  approved  bv  the 
Oimmission   Securities  Exi  hange  A(  t  Relea.se  No. 
42779  (Mdv  \2.  2(K)0).  fiS  FR  ^^<i•^a  (May  19.  2000) 
(order  approving  File  No   .SR-()PRA-<K)-04l  As 
proposed  h\  ()PR,\.  that  program  was  to  expire  bv 
Its  terras  on  .May  25.  2(XX1.  However,  in  its  approval 
order  the  Commission  mndified  Ihe  OPR.^  Plan 
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commence  on  May  26,  2000,  which  is 
the  day  when  ISE  is  scheduled  to 
commence  trading,  and  will  continue 
until  the  earlier  of  the  date  when  OPRA 
implements  a  system  upgrade  that  will 
increase  its  maximum  message  handling 
capacitv  from  the  current  3.540 
messages  per  second  ("mps")  to  8.000 
mps-*  or  August  24.  2000.  During  the 
modification  provided  for  in  this 
amendment,  the  current  allocation  will 
continue  in  effect:  from  May  26.  2000, 
through  lune  22.  2000.  ISE  will  be 
allocated  55  mps:  from  June  23.  2000. 
through  July  27.  2000.  ISE  will  be 
allocated  110  mps:  and  from  July  28. 
2000,  through  August  24,  2000.  ISE  will 
be  allocated  165  mps.  Each  of  the 
foregoing  allocations  to  ISE  is  subject  to 
being  reduced  if,  on  or  before  the  third 
day  preceding  the  first  day  preceding 
the  first  day  of  an  allocation  period,  ISE 
notifies  OPRA  that  it  does  not  need  its 
full  share  of  capacity  for  the  ensuing 
allocation  period  and  agrees  to  accept  a 
specified  reduced  capacity  share.  Any 
reduction  in  capacity  share  that  may  be 
agreed  to  by  ISE  will  be  reallocated 
proportionately  to  the  other  exchanges, 
and  will  not  affect  the  capacity  share  to 
which  ISE  is  entitled  during  the  next 
allocation  period. 

OPRA  has  filed  this  proposed 
modification  of  its  temporar>'  capacity 
allocation  program  as  an  amendment  to 
its  national  market  system  plan,  and 
accordingly,  is  filing  the  proposed 
amendment  for  Commission  review  and 
approval  pursuant  to  paragraph  (b)  of 
Rule  1 1  Aa3-2  under  the  Act.^  ISE  has 
represented  to  OPRA  that  it  finds  the 
capacity  share  proposed  to  be  allocated 


aiiiendinent  as  filed  hv  OPRA  In  extending  the 
duration  of  Ihe  temporary  alhn.ation  program  for  an 
additional  120  days  from  the  date  of  the  order,  and 
further  modified  the  program  bv  firuviding  an 
alloc  ation  of  OPR.As  capacity  to  ISE  during  this 
extended  period   In  its  order,  the  Commission 
stateil  that  any  (JPR-A  Plan  amendment 
subsequently  proposed  bv  OPR.A  and  found  tu  fie 
consistent  with  the  .^c  t  would  supersede  the 
Commissions  order  OPR.A  questions  Ihe  authority 
of  the  Oimmission  to  impose  such  modifications  to 
the  OPR.A  Plan  bv  order,  as  opposed  to  acting  by 
rule,  which  is  the  procedure  established  in  Rule 
1  l.'\a3-2|(  1(2)  for  national  market  system  plan 
aiiiendments  initiated  b\  the  Commission.  Because 
thi'  OPRA  Plan  amendment  proposed  in  this  Filing 
would  extend  the  teinporarv  allo<.alion  program 
until  Ihe  earlier  of  .^ugust  24,  2000.  or  tiie 
expansion  of  OPR,A's  capacity  to  the  point  where 
the  allocation  jtrogram  is  no  longer  needed,  and 
because  it  would  also  provide  ,in  appropriate 
allocation  of  capacitv  to  I.SE  during  this  period. 
Ol'R.'X  Ix'lieves  that  the  approval  of  this  amendment 
will  ofiviate  Ihe  need  to  resolve  the  issue  of  the 
CUjmmissions  authorilv  to  impose  modifications  to 
the  OPRA  Plan  in  its  May  12  order 

■•  OPR.A  expects  this  upgrade  to  go  into 
production  on  lulv  17.  2000 

M7CFR  240.1  l.^a3-2. 


to  it  in  the  proposed  amendment  to  be 
acceptable. 

II.  Implementation  of  the  Plan 
Amendment 

OPRA  believes  the  proposed 
modification  of  the  temporan."  capacity 
allocation  program  is  necessary  and 
appropriate  to  avoid  delays  and  queues 
in  the  dissemination  of  options  market 
information,  which  in  tern  helps  to 
achieve  the  objectives  of  Section 
llA(a)(l)(C)(iii).'^  including  assuring  the 
availability  to  brokers,  dealers  and 
investors  of  information  with  respect  to 
quotations  for  and  transactions  in 
securities.  Accordingly,  OPRA  requests 
the  Commission  permit  the  modification 
of  the  proposed  allocation  program  be 
put  into  effect  summarily  upon 
publication  of  notice  of  this  filing, 
pursuant  to  paragraph  (c)(4)  of  Rule 
1 1  Aa3-2  '  of  the  Act,  based  on  a  finding 
by  the  Commission  that  such  action  is 
necessan.'  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors 
or  the  maintenance  of  fair  and  orderly 
markets,  to  remove  impediments  to,  and 
perfect  the  mechanisms  of,  a  national 
market  system,  or  is  otherwise  in 
furtherance  of  the  purposes  of  the  Act. 

III.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  OPRA 
Plan  amendment  is  consistent  with  the 
Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretar>',  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW.,  Washington,  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  and  all  written 
statements  with  respect  to  the  proposed 
OPRA  Plan  amendment  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the 
proposed  OPRA  Plan  amendment 
between  the  Commission  and  any 
person,  other  than  those  withheld  from 
the  public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  the  filing  also  will  be 
available  at  the  principal  offices  of 
OPRA.  All  submissions  should  refer  to 
File  No.  SR-OPRA-00-05  and  should 
be  submitted  by  June  28,  2000. 


IV.  Commission 's  Findings  and  Order 
Granting  Accelerated  Approval  of 
Prosed  Plan  Amendment 

After  careful  review,  the  Commission 
finds  that  the  proposed  OPR.^  Plan 
amendment  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder." 
Specifically,  the  Commission  believes 
that  the  proposed  amendment,  which 
allocates  the  limited  capacity  of  the 
OPR.\  system  among  the  options 
markets  during  peak  usage  periods,  is 
consistent  with  Rule  llAa3-2  under  the 
Act  '*  in  that  it  will  contribute  to  the 
maintenance  of  fair  and  orderly  markets 
and  remove  impediments  to.  and  perfect 
the  mechanisms  of.  a  national  market 
system.  The  Commission  notes  that  the 
aggregate  message  traffic  generated  by 
the  options  exchanges  is  rapidly 
approaching  the  outside  limit  of.  and  at 
times  surpasses,  OPRA's  systems 
capacity.  OPRA  estimates  that  its 
current  plans  to  expand  OPRA  systems 
capacity  will  not  be  completed  until 
July  17,  2000.  Consequently,  the 
Commission  is  concerned  that,  absent  a 
program  to  allocate  systems  capacity 
among  the  options  markets,  systems 
queuing  of  options  quotes  may  be  the 
norm,  to  the  detriment  of  all  investors 
and  other  participants  in  the  options 
markets.  The  Commission  believes  that 
the  agreed-upon  allocation  plan  is  a 
reasonable  means  for  addressing 
potential  strains  on  capacity. 

The  Commission  notes  that  the 
anticipated  enhancements  to  the  OPRA 
system  should  increase  systems  capacity 
from  3,540  mps  to  8.000  mps.  The 
Commission  does  not.  however,  believe 
that  the  enhancement  will  end  the  need 
for  a  capacity  allocation  '"  as  the 
imminent  move  to  decin>alization  and 
the  dissemination  of  quotations  with 
size  will  continue  to  strain  OPR.\ 
systems  capacity.  For  the  above  reasons, 
among  others,  the  Commission  modified 
the  temporary  allocation  proposed  by 
OPRA  to  extend  its  capacity 
allocation. ' ' 


•15  U.S.C.  78k-l(a)(l)(C)(iii) 
•17CFR  240.1  l,Aa3-2. 


"  In  appruv  ing  this  proposed  OPR.'V  Plan 
amendment,  tlif  Commission  fias  considered  its 
iinpai  I  on  effic  lenc  \ .  (  ompetition.  and  capital 
formation   15  I  .S.C  78clfl 

"  17  CFR  240.1 1.Aa3-2. 

'"Consequentlv.  the  Commission  recentlv 
solicited  I  oniment  on  a  proposed  amendment  to  the 
OPR.^  Plan  lu  adopt  an  ob|ective  capai  it\  allocation 
formula.  See  .S>»i  urili'"s  hxchanc  Ai  t  Releasi'  \u 
42755  (May  4.  2000).  (.5  FR  .«n4H  (Mav  10.  2000| 
(File  No  4—434)  The  {  omnient  period  on  this 
proposal  expires  on  lune  9.  2000. 

"  Sff  SiH  unties  Exi  hange  .^ct  Release  No.  42779 
(Mav  12.  2000).  65  FR  31950  |Ma\  19.  20001  ("Mav 
12  order").  The  (;omniission  has  aulhoritv  to 
modifv  b\  order  an  amendment  tu  a  national  market 
svsteni  plan  submitted  b\  plan  parte  ipants  as  it  did 
in  the  Mav  12  order  Rule  1  la3-2li  )(2J, 
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Thi;  (inrninissioii  ht^lit-vcs  that  the 
proposed  amendment  to  the  OPRA  Plan 
is  consistent  with  the  Act  and  has 
determined  to  substitute  the  provisions 
of  this  [)roposal  for  the  modifications 
made  bv  the  (]iimmission  to  OPKA's 
previous  capacitv  allocation 
amendment   '  '  Therefore.  OPKA 
capacity  should  be  allocated  acc:ordin^ 
to  the  terms  of  the  capacity  allocation 
set  forth  in  this  amendment. 

The  tloinmission  finds  goo<l  cause  to 
accelerate  the  proposed  (3PRA  Plan 
amendment  prior  to  tht;  date  of 
publication  in  the  Federal  Register.  The 
C.ommissicm  notes  that  the  proposed 
OPRA  Plan  amendment  is  intended  to 
mitigatf?  potential  disruption  to  the 
orderly  dissemination  of  options  market 
information  caused  bv  the  inability  of 
the  OPRA  system  to  handle  the 
anticipated  (^uote  me.ssaj;e  traffic.  The 
('ommission  believes  that  approving  the 
amendment  will  provide  the  options 
exc:han^es  and  OPRA  with  an 
immediate,  short-term  solution  to  a 
pressing  problem,  whilt)  giving  the 
Commission  and  the  options  markets 
additional  time  lo  evaluate,  and 
possibly  implement,  other  ijuote 
mitigation  strategies.  In  addition,  the 
limited  time  frame  of  this  capacity 
allocation  program  provides  the 
Commission  and  the  options  ext:hanges 
with  greater  flexibility  to  modify  the 
program,  as  necessary,  to  ensure  the 
fairness  of  the  allocation  process  to  all 
of  the  options  markets  going  forward. 
The  Commission  finds,  therefore,  that 
granting  accelerated  approval  of  the 
proposed  OPRA  IMan  amendment  is 
appropriate  and  ( (insistent  with  Section 
llA  of  the  Act  '  ' 

V.  Conclusion 

It  Is  Therefore  Ordered,  pursuant  to 
Rule  nAa3-2  of  the  Act,'^  that  the 
proposed  OPRA  Plan  amendment  (SR- 
OPRA-OO-nS)  is  approved  on  an 
accelerated  basis  until  the  earlier  of  the 
date  when  OPRA  implem»uits  a  system 
upgrade  that  will  iiu  rease  its  maximum 
message  handling  ( .ipacity  to  H, ()()()  mps 
or  August  24.  21)00 

l(ir  llir  ( .iiiiimissiun.  Ii\  thi-  Divisicm  nf 
M.iikft  Kf>jiil,itiiiii  (iiirsu<iiil  111  ilfifg.ilfd 
iMltllnnU    '  • 

Marxarel  tl.  Mt:Furland. 
lh-fiut\  .Sec  ifltin 

HKDui     (HI    14J(iJ  i  il.-d  (>   t.   00    H4').irii| 
BILLING  CODE  S010-01    M 


Sff  Hole  1 1  supra. 
■  '  15  !■  Si;   7«li-I 
'*  17  CFR  .141)  llAii3-2. 

'■■  I  7  (IK  Jim  ui.   K.iKj'O. 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[RelMM  No.  34-42853;  File  No.  SR-AMEX- 
00-19] 

Self-Regulatory  organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Anrterican  Stock  Exchange  LLC 
Relating  to  the  Establishment  of  an 
Interim  Seat  Allocation  Program 

May  UJ,  21)00. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  19.14 
("Act") '  and  Rule  19b— 4  thereunder. - 
notice  is  hereby  given  that  on  April  14. 
2()()0.  the  American  Stock  Exchange  LLC: 
("Amex"  or  "F.xchange"!  fded  with  the 
Securities  and  Exchange  Commission 
("(Commission")  the  proposed  rule 
change  as  described  in  items  I.  II.  and 
III.  below,  which  Items  have  been 
prt^pared  by  the  Exchange.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Amex  is  filing  with  the  Commission 
a  proposed  rule  change  to  establish  an 
Interim  Seat  Allocation  Program  that 
would  allow  a  member  or  member 
organization  designate  one  or  more 
iterim  members.  Thereafter,  the  member 
or  member  organization  would  be 
permitted  to  allocate  temporarily  its 
membership,  with  certain  restrictions, 
to  the  interim  member  whenever  the 
member  or  member  organization's  active 
nmmlxtr  or  nomint>e  is  absent  from  the 
trading  floor.  The  text  of  the  proposed 
rule  change  is  available  for  inspection  at 
the  ()laces  specified  in  item  IV  below. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  fCommission. 
Amex  included  statemtjnts  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  prtiposed 
rule  change  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below  ,\mex  has  prepared 
summaries,  set  forth  in  Sec:tions  A.  B. 
and  C>  below,  of  the  most  significant 
aspects  of  such  statements. 


'  15  II  .S.<:  78s(b)(l). 

■'  17  (KH  J4I1  1'*t>-4 


A.  Self-Regulatory  Organizations' 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Active  Exchange!  seats  are  assigned  to 
a  person  not  a  firm.  Consequently,  when 
a  person  to  whom  a  seat  is  assigned  is 
absent  from  the  trading  floor,  the  seat 
cannot  be  used  to  participate  in  trading 
activities  on  the  floor.  In  effect,  at  any 
given  time,  some  measurable  percentage 
of  one  of  the  Exchange's  most  valuable 
assets  lies  dormant  and  unavailable  for 
use.  Therefore,  the  Exchange  is 
proposing  an  Interim  Seat  Allocatiim 
Program  which  would  allow  an  active 
member  (i.e.  the  person  to  whom  the 
seat  has  been  assigned  and  who  actively 
participates  in  securities  transactions  on 
the  floor  of  the  Exchange)  temporarily  to 
allocate  the  membership  to  an  interim 
member  when  the  active  member  is 
absent  from  the  trading  floor.  The  active 
member  would  pay  an  interim  member 
status  annual  fee  of  Si. 500  and  a  flat  fee 
of  .S250  for  each  allocation.  A  temporarv 
allocation  may  be  for  a  minimum  of  one 
day  to  a  maximum  of  one  year. 

"The  interim  member  would  have  to  be 
approved  for  membership  in  accordance 
with  the  Constitution  and  Rules  of  the 
Exchange.  Once  approved,  and  upon 
payment  of  the  flat  allocation  fee  and 
submission  of  the  appropriate  from  to 
the  Exchange's  Membership  Services 
Department,  an  interim  member  could 
be  allocated  the  membership  held  by  the 
active  member.  Contracts  made  on  the 
trading  floor  of  the  Exchange  by  an 
interim  member  would  be  considered 
contracts  made  by  the  active  member. 
The  active  member  would  also  be 
responsible  for  all  obligations  to  the 
Exchange  and  all  obligations  to  other 
members  resulting  from  Exchange 
transactions  or  transactions  in  other 
securities  conducted  by  the  interim 
member.  The  Exchange  would  require 
prior  approval  of  the  interim  members 
by  lessor. 

The  owner  of  the  membership,  rather 
than  the  interim  member,  would  be 
deemed  to  be  the  member  of  the 
Exchange  for  purposes  of  participating 
in  any  distribution  of  the  assets  and 
funds  of  the  Exchange  in  the  event  of 
any  voluntary  or  involuntary  final 
liquidation,  dissolution,  or  winding  up 
of  the  Exchange's  affairs.  The  owner  of 
the  membership  or  active  member,  as 
the  case  may  be,  rather  than  the  interim 
member,  would  be  the  Participant  in  the 
Exchange's  Gratuity  Fund  and  entitled 
to  the  benefits  described  in  Article  LX  of 
the  Exchange  Constitution.  In  addition, 
an  interim  member  will  not  be 
permitted  to  vote  the  active  member's 


seat  or  serve  on  an  Exchange  committee 
in  the  place  of  the  active  member.' 

If  an  interim  member  is  not  allocated 
the  membership  held  by  the  active 
member  within  one  year  of  approval  by 
the  Exchange's  Membership  Services 
Department,  the  individual's  eligibility 
for  interim  membership  would  be 
terminated.  To  become  eligible  again  for 
interim  membef  status,  the  individual 
would  have  to  requalify  for  membership 
pursuant  to  Article  IV  of  the  Exchange 
Constitution  by  repaying  all  fees, 
passing  the  test,  and  updating  the 
application. 

The  Exchange  believes  that  a 
confluence  of  competitive  factors,  such 
as  the  advent  of  the  International 
Securities  Exchange  and  the  multiple 
listing  of  options,  coupled  with  rising 
seat  prices,  make  it  critical  for  Exchange 
members  to  maximize  their  use  of 
personnel  and  capital  resources.  This 
Interim  Seat  Allocation  Program  is  an 
effort  by  the  Exchange  to  assist  its 
members  in  accomplishing  that  goal. 

2.  Statutory  Basis 

Amex  believes  that  the  proposed  rule 
change  would  be  consistent  with  the 
provisions  of  section  6(b)  of  the  Acf  in 
general  and  would  further  the  objectives 
of  section  6(b)(5)  ^  in  particular,  because 
it  is  designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and,  in  general,  to  protect 
investors  and  the  public  interest;  and  is 
not  designed  to  permit  unfair 
discrimination  between  customers, 
issuers,  brokers,  and  dealers. 

B.  Self-Regulatory  Organization  s 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  would  result 
in  any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization  s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members.  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 


III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding,  or 
(ii)  as  to  which  Amex  consents,  the 
Commission  will: 

(A)  by  order  approve  such  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W.. 
Washington,  B.C.  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-AMEX-00-19  and  should  be 
submitted  by  June  28,  2000. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. '' 

Margaret  H.  McFarland, 
Deputy  Secrptar\-. 

|FR  Doc.  00-14255  Filed  6-6-00;  8;45  am] 
BILLING  CODE  801 0-01 -M 


'Teli'phnriH  tonvcrsatidn  hotwccn  Ivonne  T. 
Lugo.  Assistant  Goneral  c;oun.scl.  Legal  and 
Rogulalor\  Division.  Amex.  and  Michael  Gaw, 
.Mtornev.  Division  of  Market  Regulation. 
Commission,  on  May  22.  2000. 

■•ISUS.C.  78f[b). 

5  15  U.S.C  78f(b)(5). 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-42834;  File  No.  SR-Amex- 
00-07] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  American  Stock  Exchange  LLC 
Relating  to  the  Amendment  of  Rule  126 
on  a  Pilot  Program  Basis 

May  26.  2000. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934.'  and 
Rule  19b-4  thereunder.-  notice  is 
hereby  given  that  on  FebrueuA'  3.  2000. 
the  American  Stock  Exchange  LLC 
("Amex"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
the  proposed  rule  change  as  described 
in  Items  I.  II,  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  ft-om  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend 
Amex  Rule  126  on  a  six  month  pilot 
program  basis  by  adding  a  new 
Commentary'  .03  to  implement  a 
program  for  processing  electronically 
transmitted  orders  for  the  common  stock 
of  business  corporations  admitted  to 
dealings  on  the  Exchange 
C'eQPriority-'"").  Below  is  the  text  of  the 
proposed  rule  change,  which  is  entirely 
new. 
***** 

.03.  Orders  Delivered  Electronically  to 
the  Specialist.  At  all  times  other  than  an 
opening  or  a  reopening  (Rule  1 08)  or  a 
block  sold  at  a  "clean-up"  price  (Rule 
155),  a  round  lot,  regular  way  order  for 
the  common  stock  of  a  business 
corporation  admitted  to  dealings  on  the 
Exchange  that  is  sent  to  the  specialist 
electronically  and  is  executable 
according  to  its  terms  in  whole  or  in 
part  shall  be  handled  in  the  following 
manner.  Upon  receipt  of  the  electronic 
order  by  the  specialist's  order  book,  the 
specialist  shall  announce  the  order  to 
the  crowd  and  the  order  shall  establish 
priority  with  respect  to  all  other  bids 
and  offers.  Once  the  specialist  has 
announced  the  order,  members  who 
have  bids  or  offers  incorporated  in  the 
Amex  Published  quote  ("APQ"  shall  not 
be  permitted  to  withdraw  or  modify 
their  interest  except  to  provide  price 
improvement  (i.e.,  an  execution  between 
the  APQ)  to  the  incoming  order. 


6  17  CFR  200.30-3(a)(12) 


'  15  r.S.C.  78s(b)n) 
M7CFR  240.19l}-4 
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Following  the  announcement  of  the 
order,  the  specialist  and  members  m  the 
crowd  shall  have  a  brief  opportunity  to 
provide  price  improvement  to  the 
incoming  order  In  the  event  that  the 
incoming  order  is  price  improved  but 
not  entirely  filled  at  the  improved  price, 
the  sale  shall  not  remove  all  bids  and 
offers,  and  the  incoming  order  shall 
retain  priority  over  other  bids  and  offers 
up  to  the  full  size  of  the  APQ  that  was 
displayed  at  the  time  of  the 
announcement  of  the  order  less  any 
interest  that  provided  price 
improvement  to  the  order.  In  the  event 
that  the  incoming  order  is  larger  than 
the  size  displayed  in  the  APQ,  the  order 
shall  be  executed  according  to  these 
procedures  and  any  unfilled  balance  of 
the  order  shall  be  handled  according  to 
the  Exchange's  customary  auction 
market  processes 

This  Commentary  .03  will  expire  six 
months  from  the  date  the  SEC  approval. 
The  SEC  approved  this  rule  change  on 
(insert  date  of  Approval  Order  when 
known  I. 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  tho  Commission,  the 
Exchange  included  statements 
concerning  tho  purpose  of  and  basis  for 
the  proposed  rule  change  and  di.scussed 
any  comments  it  received  on  the 
proposed  rule  change.  Tho  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  Sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements 

A.  Self-Regulaton,-  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

Order  execution  has  become 
increasingly  automated  and 
competitive  To  encourage  investors  and 
order  flow  providers  to  send  orders  to 
the  Exchange,  the  Amex  is  proposing  to 
add  a  new  Commentary'  .03  to  Amex 
Rule  126  ('ommentary  0:J  would  b«' 
effective  for  d  six  months  pilot  period. 
The  commentary  is  intended  to  assure 
investors  who  send  wjuity  orders  to  the 
Exchange  that  their  orders  will  b«!  filled 
either  (i)  at  the  Amex  Published  Quote 
CAPO")  '  at  the  time  the  sp«H:ialist 


announces  the  order  up  to  the  depth  of 
the  quote,  or  (ii)  at  an  improved  price.* 
Specifically,  the  proposed  rule  change 
would  require  that  members  may  not 
withdraw  or  modify  their  bids  and 
offers  incorporated  into  the  APQ  during 
the  processing  of  electronically 
delivered  orders  except  to  provide  price 
improvement.  The  proposed  rule  change 
also  provides  that  an  incoming 
electronic  order  retains  priority  over 
other  bids  and  offers  on  the  Floor  until 
the  exhaustion  of  the  APQ  displayed  at 
the  time  the  specialist  announces  the 
electronic  order.  ^ 

An  example  best  illustrates  how  the 
program  will  work.  Assume  the  APQ  is 
20  to  20Vh.  3.000  by  3.000  and  that  the 
hid  consists  of  a  broker  in  the  crowd 
working  a  buy  order  (3.000  shares 
reflected  in  the  APQ).  Assume  that  the 
o^er  consists  of  a  customer  limit  order 
(1.000  shares)  and  the  specialist  as 
principal  (2.000  shares).  (There  is  also  a 
broker  in  the  crowd  working  a  sell  order 
who  has  chosen  not  to  reflect  any  of  his 
interest  in  the  APQ.)  Assume  that  the 


'  I  lu'  .M'(J  IS  the  ImjsI  tiiiJ  iir  offer  ihal  Amex 
I  oiufvs  111  \\\r  (.<ins(i|Kl.it<Mt  QiiotrtlKin  Systfiii 
Ciinvfrsiiliiiii  hi'tiv.'on  Hill  Hn\i)  I.iiihs.  .A>sistiini 
(  rtiiinrHl  (imiti.si'l.  Ann'  Mii  hrlsoii.  S»-niiir  \'ii  <■ 


PrpsidHnl.  L^ureme  Mcnonald.  Managing  Director. 
I^uron  Brophv.  Vice  Prpsiijenl.  .^mex.  an<l  loshua 
Kans.  .Special  Ounsel.  Madgp  Hamilton,  .Special 
( jiunsel.  Division  of  Market  Regulation 
I'  Division").  Qimmi.vsion.  .^pnl  5.  2000 

'Current  practices  do  not  guarantee  that  an 
intoming  el«:troni(;  order  will  inti-ract  against  thn 
.M'(J  Whim  an  electronic  order  arrives  on  the 
lixi  hange.  the  specialist  in  the  security  will 
announce  n  crossing  market  in  an  attempt  lo 
provide  price  improvement  to  the  order  For 
example,  if  an  ele(troiii<  market  order  to  huv 
arrives  on  the  ^Achange.  the  specialist  will 
announce  a  hiil  at  a  minimal  fractional  variatum 
away  from  the  •■MX}  ask  price,  and  the  specialist 
will  announce  an  offer  at  the  .APQ  ask  pru  e  This 
gives  floor  brokers  an  opportunity  to  pnce  improve 
the  oriier  by  selling  to  the  bid    This  method  of 
crossing,  however,  may  also  permit  a  floor  bniker 
to  take  the  offer  despite  the  presence  of  the 
I'lectronic  order  If  an  electronic  market  order  to  sell 
arrives,  a  floor  broker  similarly  has  the  opportunity 
to  sell  lo  the  bid  first 

.Mso.  if  an  electroiiK  tinier  is  filled  in  part  at  an 
improvml  pn(  e.  current  practice  allows  floor 
broki^rs  lo  interact  with  the  APQ  on  parity  with  the 
remainder  of  the  electronic  order  This  is  because 
.Amex  Kulos  1  J6(e)(3)  and  i:;6(f)  provide  that  each 
sale  cam  els  all  bids  and  offers   In  that  case.  .Amex 
Roles  126(e||j)and  126(f)  require  thi' bids  or  offers 
on  parity  lo  be  Tilled  as  i^uallv  as  pracluable 
(.nnversatiiins  between  Bill  Floyd  limes.  .Assistant 
(.eiieral  (Counsel,  .\riie  Mil  helson.  Senior  Vice 
President.  Unirence  M(  Donald.  Managing  Director. 
l,aureii  Brophv.  Vi(  e  President.  Amex  anil  loshua 
Kans.  Spec  lal  Counsel  .Madge  Hainiltnn.  Special 
(iiunsol.  Division.  Commission,  March  31,  21KM) 
and  .April  i.  2000 

■■  The  proposed  rule  change  further  provides  that 
unce  the  s[iet  lalisi  aniiouiii  es  the  order,  the 
s(itH  lahst  ami  niembi'rs  of  the  <  rowd  will  have  a 
brief  <ipporliiiiil\  In  prumie  price  improvement   If 
part  of  the  order  is  filled  at  an  improved  priie.  the 
sale  woiilil  iliil  reiiinve  bids  and  offers,  antl  the 
uicoming  iiriier  retains  priority  over  other  bids  and 
offers  up  to  the  full  size  iif  ihe  .APQ  less  anv  interest 
Ihal  proyided  prii  e  improvemenl   If  ihi-  incoming 
order  IS  largiT  than  Ihe  si/e  displayed  in  the  .APQ, 
the  iiiifill.vl  portion  will  be  handled  ad  uriling  In 
Ihe  I  iislomarv  am  tmn  market  pro<  edun's 


specialist  receives  an  electronic  order  to 
buy  3.000  shares  at  the  market.  Once  the 
specialist  announces  the  order,  no  one 
would  be  permitted  to  withdraw  his  or 
her  interest  from  the  APQ  except  to 
provide  price  improvement  to  the 
incoming  electronic  order.  In  this 
example,  the  specialist  would  announce 
to  the  crowd  that  there  are  3,000  shares 
to  buy.  Both  the  specialist  and  the 
broker  working  the  sell  order  each  could 
sell.  1.500  shares  to  the  incoming 
electronic  order  at  an  improved  price  of 
20'  I..**  If.  however,  the  broker  in  the 
crowd  were  unwilling  to  price  improve 
the  order,  and  the  specialist  were 
willing  to  sell,  3.000  at  20Vi«,  then  the 
electronic  order  would  buy  3,000  at 
20'  ih  from  the  specialist.  If  neither  the 
specialist  nor  the  broker  in  the  crowd 
were  willing  to  price  improve  the  order, 
it  would  be  filled  at  20'/«  against  the 
customer  limit  order  and  the  specialist's 
offer.  The  electronic  order  would  have 
priority  over  all  other  purchasers  at  the 
Amex  until  the  APQ  displayed  at  the 
time  it  is  announced  is  exhausted. 

The  Exchange's  proposed  eQPriority 
program  is  not  limited  to  institutional 
size  orders.  In  addition,  the  Exchange's 
program  is  available  with  respect  to  all 
interest  displayed  in  the  APQ  at  the 
time  the  order  is  announced.  The 
Exchange  believes  that  eQPriority  will 
provide  investors  with  the  optimal 
combination  of  price  improvement 
po;,sibilities  together  with  speed  and 
certainty  of  execution. 

The  eQPriority  program  only  will 
apply  to  the  common  stock  of  business 
corporations  admitted  to  dealings.  The 
Exchange  believes  that  it  would  be 
inappropriate  to  apply  eQPriority  to 
options  and  equity  derivatives  because 
the  Amex  is  not  the  price  discovery 
mcU'ket  for  these  securities  and  the  value 
of  the  underlying  instruments  may 
change  very  rapidly.  The  Exchange  also 
believes  that  the  program  should  not 
apply  to  openings  and  reopenings. 
Openings  involve  a  balancing  of  supply 
and  demand  to  reach  a  consensus  price 
that,  by  definition,  is  the  best  execution. 
The  program  also  will  not  apply  to 
"clean-up  "  sales  of  blocks.  The 
Exchange  believes  that  the  current 
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"This  example  presumes  that  the  floor  broker  and 
Ihe  spet.ialist  simultaneouslv  sell  to  the  biil   In  thai 
silualion,  .Amex  Rules  126(e)(Z)  and  126(f)  provide 
that  all  such  bids  and  offers  are  on  parity  and  any 
s«>curities  lo  lie  sold  in  execution  of  bush  bids  or 
offers  are  divided  as  equally  as  practicable  between 
the  specialist  and  the  brokers,  except  when  the 
specialist  has  an  accumulation  of  orders  on  his 
book  rt>presenting  a  substantial  amount  of  the 
security  at  the  same  price  (Conversation  lietween 
Bill  Floyd-lones.  .Assistant  Ceneral  Ojunsel,  Arne 
Michelson.  .Senior  Vice  President.  Laurence 
McDonald  Managing  Director,  Amex.  and  loshua 
Kans.  Special  Cxiunsel,  Madge  Hamilton.  Special 
Counsel.  Division.  Commission.  March  .it,  2000 


procedure  for  affecting  a  clean-up  sale  at 
a  single  price  outside  the  APQ  is  fairest 
to  all  parties  and,  accordingly,  does  not 
propose  to  amend  this  process. 

The  Exchange  is  proposing  to  adopt 
eQPriority  on  a  sLx-month  pilot  program 
basis  to  assess  its  benefits  and  costs. 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  section  6(b)  of  the  Act 
in  general  and  furthers  the  objectives  of 
section  6(b)(5)  in  particular  in  that  it  is 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and,  in  general,  to  protect 
investors  and  the  public  interest;  and  is 
not  designed  to  permit  unfair 
discrimination  between  customers, 
issuers,  brokers  and  dealers. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  will  impose 
no  burden  on  competition  not  necessary 
or  appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  ott^omments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulator\' 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW.. 


Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room  in  Washington.  B.C.  Copies  of 
such  filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Amex.  All  submissions 
should  refer  to  File  No.  SR-Amex-00- 
07  and  should  be  submitted  June  28. 
2000. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  deiegated 
authority. 

Margaret  H.  McFarland. 
Deputy  Secretory. 

[FR  Doc:.  00-14259  Filed  6-6-00;  8:4.'i  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-42857;  File  No.  SR-CBOE- 
00-02] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change  by  the  Chicago  Board 
Options  Exchange,  Inc.  Governing  the 
Final  Settlement  Value  of  Imiex 
Options  in  the  Event  of  a  Primary 
Market  Closure 

May  30,  2000. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act") '  and  Rule  19b— 4  thereunder.  - 
notice  is  hereby  given  that  on  February- 
15,  2000,  the  Chicago  Board  Options 
Exchange.  Inc.  ("CBOE"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I.  II,  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
On  February  25.  2000.  the  CBOE 
submitted  Amendment  No.  1  to  the 
proposed  rule  change.  ^  The 
Commission  is  publishing  this  notice  to 


•l.sr  S.C  7H.s(b)(l). 

2  17(:FR  240.19b-^. 

'  In  Amendment  No.  1 ,  the  CBOE  corrected  the 
filinj;  number,  changing  it  from  SR-C:BQE-99-02 
See  letter  from  Christopher  R.  Hill.  Attornev .  Offii  e 
of  Enforcement.  CBOE.  to  Nancy  .Sanov^ .  Assistant 
Director.  Division  of  Market  Regulation. 
Commission,  dated  February  24  (".Amendment  No. 
!■•). 


solicit  comments  on  the  proposed  rule 
change  from  interested  persons  and  to 
approve  the  proposal  on  an  accelerated 
basis. 

I.  Self-Regulatory  OrganizatioB's 
Statement  of  the  Terms  of  Substance  of 
the  Prepesed  Rule  Change 

The  CBOE  proposes  to  amend  its  rules 
governing  the  settlement  procedures  for 
its  index  options  in  certain  unusual 
circumstances.  The  text  of  the  proposed 
rule  change  is  available  at  the  CBOE  and 
at  the  Commission's  Public  Reference 
Room. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
CBOE  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  CBOE  has  prepared 
summaries,  set  forth  in  Sections  A.  B. 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Based  on  recent  events,  the  Exchange 
proposes  to  change  settlement 
procedures  for  index  options  when  a 
primar\'  market  for  underlying  stocks  in 
an  index  does  not  open  on  the 
scheduled  settlement  day.  Under  such 
circumstances,  the  proposed  rule 
change  will  allow  the  use  of  the  next 
available  opening  prices  for  the  affected 
underlying  securities  to  calculate  the 
settlement  value  of  the  index  options. 

On  Thursday.  September  16,  1999,  it 
was  feared  that  the  New  York  Stock 
Exchange.  Inc.  ("NYSE")  would  not 
open  for  business  the  next  day  as 
Hurricane  Floyd  traveled  up  the  Eastern 
seaboard.  In  the  event  that  the  NYSE 
had  not  opened  on  Friday.  September 
17.  an  expiration  Friday,  the  settlement 
of  index  options  and  futures  contracts 
would  have  been  affected.  A  review  of 
this  situation  demonstrates  the  critical 
need  for  this  rule  change. 

Current  CBOE  index  option 
settlement  rules  do  not  expressly 
address  a  situation  when  an  entire 
primarv'  market,  such  as  the  NYSE,  fails 
to  open  for  business.  The  closest 
applicable  rules,  such  as  CBOE  Rule 
24.9(a)(4).  provide  that  a  specific 
underlying  security  in  an  index  does  not 
open,  the  last  reported  sale  price  of  such 
a  security  will  be  used  to  determine  the 
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s»-ttlement  price  of  indox  options  Thus, 
if  Hurricane  Flovd  had  prcvonted  the 
NYSE  from  opening  on  Friday, 
Septomhur  17,  tht;  final  settltMnunt  vahie 
of  .St'pft'niber  index  options  would  have 
h»'»'n  ("stahlished  by  looking  Ixickward  to 
the  previous  day's  clostnn  prices  for 
NY.SK  stocks  (;  f  .  the  closing  prices  on 
Thursday,  .September  IH  ) 

This   backward  focus'  of  the  CiBOK 
index  option  settlement  rules  threatened 
to  cause  .severe  difficulties  during  the 
Hurricane  Flovil  situation,  both  for 
investors  who  trade<l  sttuik  index 
options  against  the  underlying  stocks  as 
well  a.s  those  who  traded  the  index 
options  against  index  futures   Both 
groups  of  investors  rely  upon  the  final 
settlement  value  of  index  opiiims  to 
converge  with  the  corresponding  values 
of  the  underlying  stock  index  or  stock 
index  future   p'or  both  groups,  however, 
the  backward  focus  of  the  (iHOK  index 
o[)tion  settlement  rules  threatened  to 
prevent  this  convergence  in  September 

Many  publu:  customers  and  market 
mak'.'rs  use  stock  index  options  to  hedge 
"cash"  positions  thev  hold  m  (he  stocks 
which  make  up  the  indt-x   He(  ause 
current  CBOH  settlement  rules  would 
have  looked  backwards  to  the  Thursday. 
September  16,  closing  prices  of  NY.SE 
stocks  to  determine  the  final  settlement 
value  of  .September  stock  index  options 
if  the  NYSK  had  not  opened  on  Friday. 
St^ptember  17.  investors  who  wished  to 
make  sure  their  stiK.k  position 
convergtMl  with  their  option  position  in 
the  event  of  a  Friday  NY.SK  closure 
would  have  had  to  exit  their  NY.SK  stock 
positions  that  Thursday. 

Obviously,  however,  no  investor 
( oiild  know  for  certain  on  Thursiiav 
vvhetht^r  weather  conditions  on  Friday 
would  prevent  the  opening  of  the  NYSK 
Thus,  the  hackward  focua  nf  the  lurn-nt 
CBOE  sfttlrnu'i}t  ru/e  lorrrd  invcstars 
n-b<>  ivishfd  to  stay  /i»v/g*'f/  to  fiiicss 
iihout  thf  futurt'  If  they  guessed  that 
Hurricane  Flovd  would  keep  the  NYSK 
closed  on  Friday,  they  would  have  to 
exit  thtur  stock  positions  on  Thursday 
If  they  guessed  that  Flovd  would  not 
close  the  NYSK,  thev  would  hold  their 
stock  positions  until  Friday  Kither  w.iy, 
if  they  guessed  wrong,  their  stock  and 
opliim  positions  would  not  lonverge  at 
expiration,  and  they  would  be  exposed 
to  the  very  market  risk  they  had  sought 
to  use  options  to  avoid 

i'ublu  (  ustonuTs  and  market  makers 
th.it  tratie  index  o|)(jons  against  stock 
index  futures  faced  similar  difficulties. 
For  example,  numerous  investors  trade 
the  SP.\  (the  index  option  based  on  the 
,S«tF  500  .Stock  Index)  against  the  SikV 
.SOO  future,  whu.h  tr.iiles  at  the  Chicago 
Mercantile  Kxchange,  Inc.  ("CME '). 
Unlike  ('B(iK's  settlement  rules,  the 


CME's  settlement  rules  for  the  S&P  500 
future  are  /^orwarrZ-focused.  If  a  primarv' 
market  for  a  comf)onent  stock  in  the 
ShP  500  Index  does  not  open  on  the  day 
scheduled  for  determination  of  the  Final 
Settlement  price  of  the  S&P  500  future, 
then  the  price  of  that  st(K;k  is 
determined,  for  the  purposes  of 
calculating  the  Final  Settlement  Price  of 
the  future,  based  on  the  openmfi,  price 
of  that  stock  on  the  next  day  that  its 
primary*  market  is  open  for  trading. ■* 

Thus,  if  Hurricane  Floyd  had 
prevented  the  NY.SE  from  opening  on 
Friday.  .September  17,  the  final 
settlement  value  of  the  .September  .S&P 
500  futures  would  have  been 
ivstablished  under  ('ME  rules  according 
to  the  opening  price  that  following 
Monday,  .September  20.  of  those  stocks 
whi(  h  had  not  traded  on  Friday  At  the 
s.ime  time,  the  final  settlement  value  of 
the  SPX  options  would  have  been 
established  under  (3()E  rules  according 
to  the  closing  price  of  those  stocks  on 
Thursday,  .September  Ifi.  In  other 
words,  the  final  settlement  values  of  the 
.September  SPX  options  and  the 
.September  .S&P  500  futures  would  most 
likely  have  differed,  rather  than 
f:onyerged. 

Had  this  occurred,  the  Exchange 
believes  that  it  would  have  affected  a 
significant  number  of  SPX  traders  (both 
public  customers  and  market  makers] 
because  a  lot  of  them  hedge  their  opti(m 
positions  with  .S&P  500  futures 
contracts  Had  the  .S&P  futures  and  the 
SPX  not  converged  at  expiration  on 
Friday,  .September  17,  these  traders 
could  have  faced  significant  unexptfcted 
exposure  to  markf>t  risk. 

"The  problems  detailed  above  can  be 
prevented  if  the  C^BOE  changes  its  index 
option  settlement  rules  to  be  forward- 
focused   If  such  a  rule  had  bt>en  in  place 
for  SPX  options  on  Thursday. 
.September  16,  no  publii;  customer  or 
market  maker  would  have  been  forced 
to  guess  on  Thursday  about  the  impact 
of  Hurricane  Floyd  on  Friday  If  weather 
had  shut  the  NY.SE  down  until  Monday. 
September  20.  the  final  settlement  value 
of  the  .September  .SPX  options  would  be 
c.dculated  using  the  Monday  opening 
prices  of  the  NYSE  stocks.  Any  investor 
using  SPX  options  to  hedge  stock 
positions  in  the  ,S&P  500  Index  could 
have  held  their  stock  positions  until 
they  knew  what  was  going  to  happen  on 
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Friday.  Even  if  the  NYSE  had  been 

closed  that  day,  they  could  have  simply 
exited  their  stock  positions  with 
confidence  on  Monday  simply  by 
entering  "Market  on  Open  '  orders  for 
all  affected  stocks.  Further,  a  forward- 
focused  settlement  rule  in  cases  of 
primary  market  closure  would  also  have 
assured  convergence  at  settlement 
between  the  value  of  index  options  and 
index  futures. 

For  all  the  above  reasons,  there  is  a 
strong  consensus  among  market 
participants  consulted  by  the  Exchange 
that  the  Exchange  should  change  its 
index  option  settlement  rules  to  be 
forward-focused,  and  this  propo.sed  rule 
change  achieves  that  in  its  amendment 
of  CBOE  Rule  24  9(a)(4)  and  its  addition 
of  the  new  CBOE  Rule  24.7(e).  The 
provision  set  forth  in  the  proposed  new- 
Rule  24.7(e)  would  apply  to  all  index 
options  traded  on  the  Exchange.  In  the 
event  that  a  primary  market  for  one  or 
more  securities  underlying  a  current 
index  does  not  open  for  trading  on  a 
given  day,  the  price  of  such  securities 
shall  be  determined,  for  purposes  of 
calculating  the  current  index  value  at 
expiration,  by  reference  to  the  opening 
price  of  those  securities  on  the  next  day 
that  their  primary  market  reopens  for 
trading. 

This  provision  also  recognizes  the 
authority  of  the  Options  Clearing 
Corporation  {'OCC'")  to  establish  a  final 
settlement  value  for  index  options  in  the 
event  of  a  primary  market  closure 
pursuant  to  its  Rules  and  By-Laws.  The 
proposed  rule  change  makes  clear  that 
such  action  by  the  OCC  would  take 
precedence  in  determining  any  final 
index  settlement  value. 

2.  Statutory-  Basis 

CBOE  believes  that  the  proposed 
changes  to  CBOE  Rules  24.7  and 
24.9(a)(4)  are  consistent  with  and  in 
furtherance  of  the  provisions  of  section 
6(b)(5)  '•  of  the  Act.  By  establishing  a 
CBOE  Rule  which  defines  current  index 
option  settlement  values  in  the  event  of 
a  primary  market  closure,  and  does  so 
with  a  forward  rather  than  a  backward 
focus,  this  filing  will  help  public 
customers  and  market  makers  alike  to  be 
better  able  to  use  stock  index  options  to 
predictably  hedge  their  transactions  in 
stock  index  futures  and/or  the 
underlying  stocks  themselves.  The 
Exchange  believes  that  this  will  improve 
the  efficiency  of,  remove  impediments 
to.  and  perfect  the  mechanisms  of,  a  free 
and  open  market  and  a  national  market 
system,  thus  better  protecting  investors 
and  the  public  interest. 


3.  Statutory  Basis 

The  CBOE  believes  the  proposed  rule 
change  is  consistent  with  and  furthers 
the  objectives  of  section  6(b)(5)  •*  of  the 
Act  in  that  it  is  designed  to  remove 
impediments  to  a  free  and  open  market 
and  to  protect  investors  and  the  public 
interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  CBOE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Member,  Participants,  or  Others 

No  WTfitten  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  emd  Exchange  Commission. 
450  Fifth  Street.  NW,  Washington,  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  fded  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  euiy  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  CBOE.  All 
submissions  should  refer  to  File  No. 
SR-CBOE-00-02  and  should  be 
submitted  by  June  28,  2000. 

rV.  Commission's  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change 

After  careful  review,  the  Commission 
finds  that  the  proposal  is  consistent 
with  the  requirements  of  the  Act.''  In 
particular,  the  Commission  finds  the 
proposal  is  consistent  with  section 
6(b)(5)  8  of  the  Act.  Section  6(b)(5) 


»I5  US.C.  7Hf(l.||S| 


"IS  II.S.C  78flb)(5). 

Mn  addition,  pursuant  to  sprtion  3(f)  of  the  Act. 
the  (Commission  has  t :onsid«red  the  proposed  rule's 
impact  on  efficiency,  competition,  and  capital 
formation   15  L'.S.C.  78c(f)- 

"15  U.S.C.  78f(b)(5). 


requires,  among  other  things,  that  the 
rules  of  an  exchange  be  designed  to 
promote  just  and  equitable  principles  of 
trade  and  to  protect  investors  and  the 
public  interest. 

The  Commission  believes  that  the 
proposal  promotes  just  and  equitable 
principles  of  trade.  In  particular,  the 
proposal  clarifies  index  settlement 
procedures  in  the  unusual  situation 
when  a  primary  market  where 
component  stocks  trade  is  closed  on  the 
index  settlement  day.  By  way  of 
example,  the  CBOE  discusses  a  situation 
in  the  fall  of  1999  when  some  people 
thought  the  NYSE  would  be  closed  on 
the  settlement  day.  This  closure  would 
have  affected  many  index  options 
traded  on  CBOE,  including  S&P  500 
index  options.  If  the  market  did  not 
open.  CBOE's  settlement  rules  would 
have  required  the  Exchange  and  the 
OCC  to  look  at  the  previous  closing 
prices  for  component  stocks  that  traded 
on  the  NYSE.  This  procedure  varied 
from  the  settlement  procedures  of  a 
futures  exchange  that  traded  futures  on 
the  S&P  500  index.  Moreover,  the 
settlement  procedure  also  placed 
investors  in  S&P  500  index  options  in 
the  unusual  situation  of  having  to  guess 
as  to  whether  the  NYSE  would  open  on 
the  settlement  day.  By  relying  on  the 
opening  price  of  a  security  on  the  next 
day  the  primar\'  market  is  open,  the 
proposal  helps  clarify  CBOE  index 
settlement  procedures  and  also  makes 
these  procedures  conform  to  industry 
practice  in  the  futures  markets.  Further, 
the  proposal  helps  reduce  investor 
confusion  by  implementing  rules  that 
foster  investor  certainty  in  the  unusual 
situation  when  a  primary  market  where 
component  stocks  trade  is  closed  on  the 
index  settlement  day. 

The  Commission  finds  good  cause  for 
approving  the  proposed  nile  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  thereof  in  the 
Federal  Register.  A  virtually  identical 
proposal,  SR-OCC-00-01,  was 
published  in  the  Federal  Register  for 
the  full  21 -day  comment  period  and  the 
Commission  received  no  public 
comments.^  The  current  proposal 
mirrors  the  changes  that  were  proposed 
by  the  OCC  in  SR-OCC-00-01.  The 
Commission  believes,  therefore,  that 
granting  accelerated  approval  to  the 
proposed  rule  change  is  appropriate  and 
consistent  with  section  6  of  the  Act.^" 


It  Is  Therefore  Ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,"  that  the 
proposed  rule  change  (SR-CBOE-00- 
02),  as  amended,  is  hereby  approved  on 
an  accelerated  basis. 

For  tlie  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'- 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  00-14257  Filed  6-6-00;  8:45  ami 
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.May  30.  2000. 

Pursuant  to  section  19fb)(l)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-4  thereunder,- 
notice  is  hereby  given  that  on  March  3, 
2000.  the  Chicago  Board  Options 
Exchange.  Incorporated  ("CBOE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"  or  "SEC")  the  proposed 
rule  change  as  described  in  Items  1.  II. 
and  III  below,  which  Items  have  been 
prepared  by  the  CBOE.  On  April  12. 
2000,  the  Exchange  submitted 
Amendment  No.  1  to  the  proposed  rule 
change.^  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  make 
certain  changes  to  its  fee  schedule.  The 
text  of  the  proposed  rule  change  is 
available  at  the  Office  of  the  Secretarv . 
CBOE  and  at  the  Commission. 


"Sep  Release  No.  34-42769  (May  9.  2000).  65  FR 
31036  (May  15,  2000)  (order  approving  SR-OCC- 
00-01.) 

10  15  V.S.C.  78f. 


■'  15  r.S.C.  78s(b)(2l 

•-  17  CFR  200. 30-3(3)1121. 

'  15  f.S.C.  78s{b)(l). 

2 17  CFR  240  19b-^ 

'In  Amendment  No.  1.  the  E-Xchange  corrected 
the  Schedule  of  Dues  and  Fees  contained  ui 
.Appendix  A  to  reflect  what  the  Exchange's  fee 
schedule  staled  with  respect  to  equity  option 
customer  order  fees  and  trade  match  fees  before  the 
proposed  rule  change  was  filed.  See  Letter  from 
Angelo  Evangelou.  .Mtumey.  Legal  Division  CBOE. 
to  lennifer  Colihan.  Attorney.  Division  of  Market 
Regulation.  SEC.  dated  April  11.  2000 
("Amendment  No.  1"). 
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II.  S«If,Reguiatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
CBOE  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  CBOE  has 
prepared  summaries,  set  forth  in 
sections  A,  B.  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

\.  Purpose 

The  E.xchange  is  proposing  to  rescind 
certain  customer  equity  options  fees 
The  foregoing  fee  changes  are  being 
implemented  by  the  Kxcrhange  pursuant 
to  CBOE  Rule  222  and  will  be  in  effe<:t 
as  of  March  1,  2()()(). 

The  Exchange  proposes  to  rescind 
transaction  fees  for  public  customer 
ecjuity  option  orders  routed  through 
CBOE's  electronic  Order  Routing 
System  ("ORS")  The  Exchange  further 
proposes  to  eliminate  the  trade  match 
fe(!  for  public  customer  equity  option 
orders  routed  through  ORS.  An 
nverwhelming  in.ijoritv  of  (IBOE 
customer  orders  are  routed  via  OR.S  The 
Exchange,  thttrefore.  believes  this  fee 
change  will  gtmerate  significant  savings 
for  its  customers. 

Manually  executed  public  custoiiier 
orders  will  retain  the  (  urrent  SO  ()<i 
tran.saction  fee  an<l  SO  05  trade  match 
fee  Orders  tuitered  into  ORS  via  the 
Exchange's  Booth  Entry  and  Routing 
System  (BERS)  after  a  manual  extnution 
will  al.so  be  subject  to  the  current  SO OM 
tran.saction  fee  and  SO  05  trade  match 
fee,  and  shall  not  be  eligible  for  the  fee 
reduction  proposed  herein 

2.  Statutory  Basis 

The  Exchange  represents  that  the 
proposed  rul(>  change  is  i  (insistent  with 
section  t)(b)  '  of  th<'  Act  in  general  and 
furthers  the  ob)ectives  of  section 
f)(b)(4)  '  in  particular  becau.se  it 
provides  for  the  eciiiitable  allocation  of 
reasonable  dues,  fees  and  other  charges 
amimg  C^BOE  members. 

B  Self -Regulator  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 


any  inappropriate  or  unnecessary 
burden  on  competition. 

C  Self-Regulatory  Organization  s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received  with  respect  to 
the  proposed  rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  establishes 
or  changes  a  due,  fee  or  charged 
imposed  by  the  Exchange  and,  therefore, 
has  become  effective  upon  filing 
pursuant  to  Section  19(b)(3)(A)  of  the 
Act"  and  subparagraph  (0(2)  of  Rule 
19b— 4  ^  thereunder." 

At  any  time  within  60  days  of  the 
filing  of  the  proposed  rule  change,  the 
(Commission  may  summarily  abrogate 
the  rule  change  if  it  appears  to  the 
("ommission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purpose  of  the  Act.' 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
.irguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
.Secretan,'.  .S«»curities  and  Exchange 
Clommission.  450  Fifth  Street.  N\V. 
Washington.  DC  20549-0609  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  resp(H:t  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  n-lating  to  the 
proposed  rule  change  betwet-n  the 
Ciommission  and  any  person,  oth»;r  than 
fhost!  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.CC.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street.  NW. 
Washingttm.  DC  20549.  Copies  of  such 
filing  will  also  b«'  available  for 
inspection  and  copying  at  the  principal 
office  cf  the  CBOE." 

All  submissi(ms  should  refer  to  the 
file  number  in  the  capticm  above  and 
should  be  submitted  by  |une  28.  2000. 


For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'* 

Margaret  H.  McFarland, 

Deputy  Secretary 

(KR  Doc  00-14260  Filed  R-6-00;  8  4.5  am] 
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Depository  Trust  Company;  Notice  of 
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Temporary  Approval  of  a  Proposed 
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Direct  Depository  Participants 

May  .iO.  2000 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(  "Act  "),'  notice  is  hereby  given  that  on 
May  18,  2000.  The  Depository  Trust 
Company  (  "DTC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission  ")  the  proposed  rule 
change  as  described  in  Items  I  and  II 
below,  which  Items  have  been  prepared 
primarily  by  DTC.  The  Commission  is 
publishing  this  notice  and  order  to 
solicit  comments  from  interested 
persons  and  to  grant  accelerated, 
temporary  approval  of  the  proposed  rule 
change  through  May  31.  2001. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  purpose  of  the  proposed  rule 
change  is  to  extend  the  Commission's 
temporary  approval  of  DTC's  admission 
criteria  for  entities  that  are  organized  in 
a  country  other  than  the  United  States 
("non-U. S.  entities"). 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission. 
DTC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  DTC  has  prepared 
summaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements. - 


(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  extend  the  Conunission's 
temporary  approval  of  DTC's  admission 
criteria  for  non-U. S.  entities  as  direct 
DTC  participants.  On  May  9,  1997.  the 
Commission  originally  granted 
temporary  approval  through  May  31, 
1998. '  The  admission  criteria  are 
designed  to  permit  well-qualified,  non- 
U.S.  entities  to  obtain  direct  access  to 
DTC's  services  without  requiring  the 
non-U. S.  entities  to  obtain  financial 
guarantees  from  another  DTC 
participant.  According  to  DTC.  DTC 
established  the  program  for  admission 
of  non-U. S.  entities  in  response  to 
requests  it  received  from  certain 
participants.  These  participants 
requested  that  DTC  consider  changes  in 
its  admissions  policy  that  would  allow 
non-U. S.  affiliates  of  U.S.  participants  to 
become  direct  participants  without 
having  to  obtain  financial  guarantees    . 
from  their  U.S.  affiliates  that  are  DTC 
participants.  The  Commission  has 
subsequently  extended  its  original 
temporary  approval  through  May  31, 
2000.-» 

In  November  1999.  DTC  admitted  one 
non-U. S.  entity  as  a  direct  participant 
under  the  standards  for  admission  of 
non-U. S.  entities.  DTC  has  received 
several  inquiries  from  other  non-U. S. 
entities  and  expects  to  admit  several 
non-U. S.  entities  under  its  standards  for 
the  admission  of  non-U. S.  entities.  DTC 
is  seeking  an  extension  of  the  temporary 
approval  so  it  can  complete  the 
admission  of  these  non-U. S.  entities  and 
gain  further  experience  with  the 
admission  standards  for  non-U. S. 
entities  and  with  the  unique  risks  posed 
by  the  activities  of  non-U. S.  entities  as 
direct  DTC  participants. 

DTC  believes  that  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  section  17A(b)(3)(F)  of 
the  Act  and  the  rules  and  regulations 
promulgated  because  the  admission 
criteria  takes  into  account  the  unique 
risks  to  DTC  raised  by  the  admission  of 
non-U. S.  entities  while  not  unfairly 
discriminating  against  non-U. S.  entities 
seeking  admission  as  participants. 
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'  For  a  complete  discussion  of  the  admission 
critena,  refer  to  Securities  Exchange  Act  Release 
No   38600  (May  9,  1997),  62  FR  27086  |File  No,  SR- 
DTC-96-13J 

♦  See  Securities  Exchange  Act  Release  Nos.  40064 
(lune  3.  1998),  63  FR  31818  |File  No.  SR-DTC-98- 
lll  and  41466  (May  28,  1999),  64  FR  30077  [File 
No   SR-DTC-99-121. 


(B)  Self-Regulatory  Organization  s 
Statement  on  Burden  on  Competition 

While  DTC  acknowledges  that  the 
proposed  additional  admissions  criteria 
applicable  to  non-U. S.  entities  may 
impose  some  additional  burden,  for  the 
reasons  stated  above.  DTC  believes  that 
any  such  burden  necessary  and 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

(CI  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

DTC  has  not  sought  or  received 
conrunents  on  the  proposed  rule  change. 

III.  Date  of  E£fiectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Section  17A(b)(3)(F)  of  the  Act 
requires  that  the  rules  of  a  clearing 
agency  be  designed  to  assure  the 
safeguarding  of  securities  and  funds 
which  are  in  the  custody  or  control  of 
the  clearing  agency  or  for  which  it  is 
responsible.^  The  Commission  finds 
that  the  rule  change  is  consistent  with 
this  obligation  because  DTC's  admission 
criteria  for  non-U. S.  entities  has  been 
designed  in  a  manner  that  takes  into 
account  jurisdiction  differences  in 
regulatory'  structiue  and  in  business 
operations  of  non-U.S.  entities  with 
respect  to  DTC's  risk  control  and 
management.  Furthermore.  DTC 
admission  criteria  should  bind  non-U.S. 
entities  to  DTC's  rules  and  procedures 
in  a  manner  similar  to  domestic 
participants  and  should  lesson  or 
eliminate  the  negative  effects  that 
jurisdictional  issues  could  have  on 
DTC's  exercise  of  its  rights  against  non- 
U.S.  entities.  Therefore,  the  Commission 
finds  that  the  admissions  criteria  will 
assist  DTC  in  assuring  the  safeguarding 
of  securities  and  funds  which  are  in  its 
custody,  control,  or  for  which  it  is 
responsible. 

DTC  has  requested  that  the 
Commission  find  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after 
publication  of  the  notice  of  the  filing. 
The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after 
publication  of  the  notice  of  the  filing 
because  accelerated  approval  will 
permit  DTC  to  continue  to  use  and 
study  the  effectiveness  of  its  admission 
criteria  for  non-U.S.  entities  without 
interruption  when  the  current 
temporary  approval  of  these  criteria 
expires  on  May  31,  2000. 


rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary',  Seciuities  and  Exchange 
Commission.  450  Fifth  Street.  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room,  450  Fifth  Street.  NW.. 
Washington.  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  DTC.  All  submissions 
should  refer  to  file  number  SR-DTC- 
00-07  and  should  be  submitted  by  lune 
28.  2000. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  (File  No.  SR- 
DTC-00-07)  be,  and  hereby  is, 
temporarily  approved  on  an  accelerated 
basis  through  May  31,  2001. 

P'or  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'' 
Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  00-14254  Filed  6-6-00;  8:45  am] 
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COMMISSION 

[Release  No.  34-42830;  File  No.  SR-MSRB- 
00-7] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  immediate  Effectiveness 
of  Proposed  Rule  Ctiange  by  ttie 
Municipal  Securities  Rulemaking 
Board  Consisting  of  Technical 
Amendments  to  Rules  A-3,  G-15,  G- 
17,  and  G-18 

May  25,  2000. 

Pursuant  to  section  19fb)(l)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-4  thereunder,^ 
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notice  is  hereby  given  that  on  May  2, 
2000.  the  Municipal  Securities 
Rulemaking  Board  ("Board"  or 
"MSRB")  filed  with  the  Securities  and 
Exchange  Commission  ("SEC"'  or 
"Commission")  the  propo.sed  rule 
change  as  describt>d  in  Items  I.  II,  and 
III  below,  which  Items  have  bmin 
prepared  by  the  MSRB.  The  Board  has 
designated  the  proposed  rule  change  as 
constituting  a  "non-controversial"  rule 
change  under  paragraph  (f)(B)  of  rule 
19b-4  under  the  Act. '  which  renders  the 
proposal  effective  upon  receipt  of  this 
filing  by  the  Commission  *  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons 

I.  Self-Regulatory  Organization's 
Statement  of  the  Temu  of  Substance  of 
the  PropoMd  Rule  Change 

The  Board  has  filed  with  the 
Commission  a  proposed  rule  change 
consisting  of  tfH:hnical  amendments  to 
Rule  A-.J,  on  Board  membership;  Rule 
G-15,  on  confirmation,  clearance  and 
settlement  of  customer  transa(:ti(jns  with 
customers;  rule  C-17,  on  conduct  of 
municipal  securities  business;  and  Rule 
Ci-IH,  (m  exec:uti()n  of  transactions.  The 
proposed  rule  changi'  would  become 
operative  on  )une  1 ,  2000 

II.  Self-Regulatury  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
M.SRB  includ«>(l  statements  (:(mcerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  anv 
comments  it  re<  eived  on  the  proposed 
rule  change.  The  ti^xf  of  these  .statements 
may  be  examint'd  at  the  places  specified 
in  Item  IV  below.  The  Hoard  has 
prepared  summaries,  set  forth  in 
Sections  A.  B.  and  (!  below,  of  the  most 
significant  aspects  of  such  statements 


'  1^  I.KI   J-IO  l>lli  41  lift. I 

•I'lirsuHiil  111  Kill.'  l')t>-4inu>l   111.'  Il..,ii'l  |.r.nul...| 
III.'  rH<]uir»iii  fivi-  (lav  .iilv.iiii  >•  imti.  .•  t.,  the 
(  ..nimissioii  .if  Its  mifiil  l.i  fil.'  Ilii-  pn.p..s.-il  ml.' 
I  h.iii«f   In  till'  iK.tii  .•.  thr  Hii.ird  ri'(ir.-s.'iil..||  tli.it  tin- 
|.r..p.isiMl  rill.'  I  hiiiiKr   ( 1 1  Will  m..i  mkhiIii  nritU 
rtffi'i  t  Ihi-  pr.ili'i  til. (I  i.f  iiu.'sii.rs   IJ)  will  ii,.i 
impiisH  ,in\  siniiirii.iiil  liiiril..ii  mi  .  niiipi'lilioii   ,iii.l 
(  II  will  II. it  Ihm  iiiiii.  iip.THliw  liir  thirty  .l,ns  iitliir 
till'  ilrttf  rif  this  filln^   Sf-,-  l,.|t..r  frmii  l-.rii.-sln  A 
l.iii/ji.  .\w,i  i,il..  (,.•11. Till  (  ..imsfl.  M.SKH   |i. 
K.ilhiTiiif  A   KiixUiKJ.  .AsMst.iiit  Dir.'diir   DiviM.ni 
.if  M.irki'l  K.'niilHtn.ii   ( ...iiiiiiissi..ii    drtti-il  April  J'l 


A.  Self-Regulator}'  Organization's 
Statement  of  the  Purpose  of,  iind 
Statutor\-  Basis  for.  the  Proposed  Rule 
dhange 

1   Purpose 

The  Board  propo.ses  to  adopt 
technical  amendments  to  Rules  A-3.  G- 
1.5,  (^17.  and  Ct-\R  for  the  purpose  of 
making  certain  non-substantive  changes. 
The  proposed  amendments  to 
subsections  (a)(i),  (c)(ii)  and  (c)(iv)  of 
Rule  A-3  correct  an  unintended 
omissi(m  from  the  technical 
amendments  (the  "1999  Technical 
Amendments"),''  filed  with  and 
approvt^d  by  the  Oimmission  last  year, 
with  respect  to  the  definition  of  public 
representatives  on  the  Board  and  its 
Nominating  Committee.  The  proposed 
rule  change  is  intended  to  make  the  rule 
language  consi.stent  with  Se<:tion 
15B{b)(l)  of  the  Act.'' 

The  proposed  changes  to  Rule  Cj- 
15(d)(ii)  make  subsection  and  paragraph 
references  consistent  with  the  Board's 
general  usage  of  such  references 
throughout  the  rules. 

The  proposed  amendments  to  Rule  G- 

1 7  change  certain  terminology  used  in 
the  rule  from  "municipal  securities 
business"  to   "municipal  securities 
activities  "  to  avoid  any  ambiguity  with 
the  term  "municipal  securities 
business"  as  used  in  Rules  {;-37  and  C- 
38  The  Board  represents  that  the  term 
"municipal  securities  business"  as  used 
in  Rules  (^-37  and  Cx-38  has  a  sp(^ific 
limited  definition,  whereas  Rule  (i-17 
uses  that  term  in  a  manner  intended  to 
include  all  of  the  municipal  securities 
activities  of  the  dealer  or  its  associated 
[lersons.^ 

The  proposed  amendment  to  Rule  (.'r- 

18  would  delete  a  definition  of  "broker's 
broker  "  that  predated  the  Commission's 
definition  of  that  tt^rm  under  Rule  15(:3- 
l(a)(8)(ii)  of  the  Act."  Becau.se  the 
language  used  to  define  brokers'  broker 
differs  in  the  two  definitions,  the  Board 
believes  that  it  is  possible  that  some 
ambiguity  may  exist  as  to  whether  the 
term  is  intended  to  (.over  the  same 
universe  of  dealers  under  the  general 
federal  set. unties  laws  and  Board  rules. 
The  Board  repre.sents  that  the  deletion 
of  this  definition  from  Rule  Cr-18  would 
eliminate  this  potential  ambiguity.'' 
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2.  Statutory*  Basis 

The  Board  believes  that  the  proposed 
rule  is  consistent  with  Section 
15B(b)(2)(C)  of  the  Act.'"  The  Board 
further  believes  that  the  proposed  rule 
change  will  ensure  that  existing  rule 
provisions  are  accurate  and 
understandable. 

B  Self-Regulator}-  Organization's 
Statement  on  Burden  on  Competition 

The  Board  represents  that  the 
proposed  rule  change  will  not  impose 
any  burden  on  competition  that  is  not 
necessary-  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act,  because  it 
would  apply  equally  to  all  brokers, 
dealers  and  municipal  securities 
dealers. 

C.  Self-Regulatory-  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  (Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  proposed  rule 
change:  (i)  Does  not  significantly  affect 
the  protection  of  investors  or  the  public 
interest:  (ii)  does  not  impose  any 
significant  burden  on  competiticm;  (iii) 
was  provided  to  the  Commission  for  its 
review  at  least  five  business  days  prior 
to  the  filing  date;  and  (iv)  does  not 
become  operative  for  30  days  after  the 
date  of  its  filing,  the  Board  has 
submitted  this  proposed  rule  change, 
pursuant  to  .Secticm  19(b)(3)(A)  "  of  the 
Act  and  Rule  19b-4(f)(H) '-  thereunder, 
to  become  operative  on  June  1.  2000.  At 
any  time  within  sixty  days  of  the  filing 
of  the  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
C'ommissif)n  that  such  action  is 
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necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  othenvise  in  furtherance  of  the 
purposes  of  the  Act. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  wnritten  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commissions  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  MSRB.  All 
submissions  should  refer  to  File  No. 
SR-MSRB-00-7  and  should  be 
submitted  by  June  28,  2000. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' ' 

Margaret  H.  McFarland, 
Di'puty  Sfcretnry. 
jFR  Doc.  00-14248  Filed  fi-6-00;  8:4.5  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-42852;  File  No.  SR-NASO- 
00-17] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  National  Association  of  Securities 
Dealers,  Inc.  Relating  to  Minimum 
Quotation  Sizes  In  the  OTC  Bulletin 
Board 

May  .30.  2000. 

Pursuant  to  Section  19(b)(l}  of  the 
Securities  Exchange  Act  of  1934 
(  "Act") '  and  Rule  19b-4  thereunder, - 
notice  is  hereby  given  that  on  April  10, 
2000,  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD"), 
through  its  wholly  owned  subsidiary  the 
Nasdaq  Stock  Market,  Inc.  (  "Nasdaq") 


filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  Nasdaq.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Nasdaq  proposes  an  amendment  to 
NASD  Rule  6750  that  would  modify  the 
minimum  quotation  sizes  for  securities 
quoted  at  a  price  exceeding  $200  in  the 
OTC  Bulletin  Board  ("OTCBB").  Below 
is  the  text  of  the  proposed  rule  change. 
Proposed  new  language  is  in  italic; 
proposed  deletions  are  in  brackets. 

6750.  Minimum  Quotation  Size 
Requirements  For  OTC  Equity  Securities 

(a)  Every  member  firm  that  functions 
as  a  market  maker  in  OTC  Equity 
Securities  by  entering  firm  quotations 
into  the  OTC  Bulletin  Board  Service 
(OTCBB)  (or  any  other  inter-dealer 
quotation  system  that  permits  quotation 
updates  on  a  real-time  basis)  must  honor 
those  quotations  for  the  minimum  size 
defined  in  the  table  below.  In  this 
regard,  it  is  the  market  maker's 
responsibility  to  determine  the 
minimum  size  requirement  applicable 
to  its  firm  bid  and/or  offer  in  each  of  its 
registered  securities  (excluding  OTC 
Equity  Securities  for  which  the  OTCBB 
will  not  accept  firm  quotations). 
Depending  on  the  price  level  of  the  bid 
or  offer,  a  different  minimum  size  can 
apply  to  each  size  of  the  market  being 
quoted  by  the  member  firm  in  a  given 
security. 


Phce 
(bid  or  offer) 


Minimum 
quote  size 


0-.50*  

51-1.00  

1  01-10.00  

10.01-10000  .. 
100.01-200.00 

[200.01-t- 

200.01-500  

500.01-1000  ... 
1000.01-2500  . 
2500.01+  


5.000 

2.500 

500 

200 

100 

50] 

25 

10 

5 

1 


quotation  size  for  those  securities  with 
a  price  exceeding  $200.] 

(b)  No  change. 

II,  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
Nasdaq  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  Nasdaq  has  prepared 
summaries,  set  forth  in  Sections  A,  B. 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Nasdaq  is  proposing  to  modif\'  the 
minimum  quotation  size  for  securities 
quoted  on  the  OTCBB  that  exceed  a 
price  of  $200  per  share.  Nasdaq  believes 
that  this  modification  is  necessary-  to 
correct  a  previously  unforeseen  problem 
with  the  schedule  contained  in  Rule 
6750,  which  presently  mandates  that 
securities  priced  over  $200  per  share  be 
traded  in  blocks  of  50  shares  or  more.^ 
For  certain  highly  priced  and/or  thinly 
traded  securities,  this  rule  has  had  an 
undesired  and  detrimental  effect  on 
transparency  and  liquidity. 

Rule  6750  was  originally  approved  by 
the  Commission  in  1993  "*  during  the 
early  stages  of  the  OTCBB  service.  Prior 
to  implementation  of  the  rule,  all  priced 
quotations  on  the  OTCBB  were  required 
to  be  firm  for  blocks  of  100  shares  or 
more.  This  approach  soon  proved 
unworkable  for  lower  priced  securities 
for  which  a  quote  of  100  shares  could 
represent  an  insignificant  aggregate 
dollar  value  commitment  to  the  market. 

To  remedy  this  situation,  the  NASD 
implemented  this  minimum  quotation 
size  rule  for  securities  priced  at  $200 
per  share  and  below  on  a  "graduated  " 
or  ""tired"  basis. "^  For  securities  quoted 


'•17(:FR200  30-.3(a)li: 
■  15  1'  SC.  78s(b)(l) 
■'17(;FR  240. 19t)-^ 


•The  OTCBB  can  accept  bids/offers  ex- 
pressed in  fractions  as  small  as  1/256  or  in 
decimals  up  to  six  places.  In  applying  ttie 
price  test  for  minimum  quotation  size,  any  in- 
crement tjeyond  an  upper  limit  in  the  right 
hand  column  will  trigger  application  of  the  min- 
imum quote  size  for  the  next  tier.  For  exam- 
ple, a  bid  (or  offer)  of  S.505  must  be  firm  for  a 
size  of  2,500  shares. 

[A  Nasdaq  officer  at  the  Executive 
Vice  President  level  or  above,  within  its 
discretion,  may  modify  the  minimum 


'The  Commission  notes  that,  in  .SR-N.-\Sn-W<f- 
32.  the  .\.^SD  added  a  provision  lo  Kule  b7M 
allowinj;  some  Nasdaq  officers  to  mndif\  the 
minimura  quotation  size  for  serunties  with  a  pnte 
greater  than  S200  per  share.  .See  Lxc.hanse  .-^tt 
Release  No.  41907  (.Sept,  23.  14991.  b4  FR  52817 
(Sept.  30.  1999). 

-I  iipe  Exchange  .Act  Release  No   3257(1  (luU  1- 
1993).  58  FR  36725  (Inly  8.  19931. 

''This  requirement  applies  only  to  market  makers 
entering  priced  quotations.  Market  makers  are 

Continued 
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at  50  cents  per  share  (ir  loss,  the  market 
maker  quoting  such  security  would  be 
required  to  honor  that  quotation  for  a 
minimum  of  .S.OOO  shares  This 
approach  was  extended  up  to  $200  per 
share,  with  different  minimum  bl(H;k 
sizes  at  2.500.  500,  200.  and  100  shares 
For  all  quotations  excieeding  $200  per 
share,  the  minimum  quote  size  was 
determined  to  be  50  shares 

Since  implementation  of  this  rule, 
there  have  been  unanticipated  changes 
to  the  QTCBB.  Among  those  changes 
has  been  the  quotation  of  certain 
securities  for  thousands  of  dollars  per 
share,  and.  in  a  few  isolated  instances, 
securities  quoted  in  excess  of  $100,000 
per  share.  The  presence  of  these  highly 
priced  se<;urities  was  not  considered 
when  Rule  6750  was  originally 
proposed  with  the  smallest  minimum 
quotation  size  of  50  shares  A  situation 
has  resulted  in  which  market  makers 
have  been  unwilling  to  enter  priced 
quotations  for  such  highly  priced  and 
thinly  traded  securities  for  fear  of 
potentially  significant  liability  to  their 
proprietary  accounts 

To  alleviate  the  potential  exposure  of 
quoting  50  shares  of  these  highly  priced 
set:urities.  market  makers  have  ceased 
entering  quotations  and  instead  post 
only  indications  of  interest  for  these 
securities  into  the  OTCBB   While 
posting  an  indication  of  interest  is 
permitted  in  the  OTCiBB.  the  purpose  of 
the  0TC:BB  or  any  inter-dealer  quotation 
medium  is  to  permit  multiple  market 
participants  to  obtain  quickly  and 
efficiently  the  best  bid  or  offer  m  a 
security  and  tt)  execute  the  transaction 
without  unnecessary  delay 
Additionally,  priced  quotations  create  a 
more  competitive  market  and  foster 
enhanced  price  di.scovery.  ultimately 
benefiting  the  investing  public. 

Recognizing  these  goals  and  the 
present  problems  caused  by  the  lack  of 
flexibility  in  Rule  6750.  the  NASD 
recently  proposed  and  was  granted 
discretionary  authority  from  the 
Commission  to  modify  the  tier  sizes  for 
securities  quoted  in  excess  of  $200  '• 
This  authority  was  conferred  to  alleviate 
a  pressing  situation  while  providing 
Nasdaq  with  the  necessary  time  to 
formulate  and  approve  a  permanent 
proposal  for  minimum  quotation  sizes 
Accordingly.  Nasdaq  now  submits  this 
proposal  to  modify  permanently  the  tier 
sizes  for  (DTCBB  securities  quoted  at 
prices  in  excess  of  $200  per  share  The 
proposed  new  tier  sizes  were  formulated 
to  comport  with  the  objectives  of  the 


permitted  to  enter  uiipnced  indications  of  mlerest 
into  (he  OTCBB.  ««■  NA.SD  Rule  fi520.  whit  h  ,irH 
not  held  to  the  minimum  quotation  size  standard 
".S«»  jupro  note  3 


original  rule,  effectively  requiring  that 
each  quotation  represent  trading  interest 
of  approximately  $5,000  to  $20,000.  At 
the  same  time.  Nasdaq  proposes  to 
delete  from  Rule  6750  the  provision 
granting  certain  officers  of  the  Nasdaq 
discretionary  authority  to  modify  tier 
sizes,  as  this  authority  will  no  longer  be 
necessary. 

2.  Statutory  Basis 

Nasdaq  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  sections  15A(b)(6)  and 
1 5  A(b)(  n )  of  the  Act/  Section 
15A(b)(6)  requires,  in  part,  that  the  rules 
of  a  registered  national  securities 
association  be  designed,  among  other 
things,  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principals  to 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  processing 
information  with  respect  to.  and 
facilitating  transactions  in  securities,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and.  in 
general,  to  prottMt  investors  and  the 
public  interest,  and  are  not  designed  to 
permit  unfair  discrimination  between 
customers,  issuers,  brokers,  or  dealers 
,S»H:tion  15A(b)(ll)  requires,  among 
other  things,  that  the  rules  of  a 
registered  natif)nal  securities  association 
be  designed  to  produce  fair  and 
informative  quotations,  to  prevent 
fictitious  or  misleading  qutitations.  and 
to  promote  orderly  procedures  for 
collecting,  distributing,  and  publishing 
quotations. 

Nasdaq  believes  that  the  proposed 
rule  specificdllv  promotes  the  objectives 
of  sections  15A|b)(6|  and  15A(b)(ll). 
respectively,  by  facilitating  transactitms 
free  of  impediments  to  a  free  and  open 
market  while  pruduiing  fair  and 
informative  quotations  The  rule  will 
encourage  market  makers  to  display 
firm  quotations  in  OTt^BB  st»curities, 
thereby  providing  increased 
transparency,  competition,  and  price 
discovery 

B  Self-Reguhtor\-  Organization's 
Statemfnt  on  Burden  on  Competition 

Nasdaq  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 


(CI  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Memliers.  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Conunission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding,  or 
(ii)  as  to  which  Nasdaq  consents,  the 
Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission. 
450  Fifth  Street,  NW..  Washington,  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  L'.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  File  No. 
SR-NASD-00-17  and  should  be 
submitted  by  June  28.  2000. 

For  the  C^ommi.ssion.  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority  " 

Margaret  H.  McFarland. 

Deputy  Secretary. 

|FR  Do( .  00-14250  Filed  6-6-00;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-42851;  File  No.  SR-NASD- 
99-49] 

Self-Regulatory  Organizations; 
National  Association  of  Securities 
Dealers,  Inc.;  Order  Approving 
Proposed  Rule  Change  Relating  to 
Regulation  ATS 

May  .30.  2000. 

I.  Introduction 

On  September  21,  1999,  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD"  or  "Association"),  through  its 
wholly  owned  subsidiary,  the  Nasdaq 
Stock  Market,  Inc.  ("Nasdaq"),  filed 
with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission"), 
pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act") '  and  Rule  19{b)-4  thereunder.^ 
a  proposed  rule  change  to  amend  NASD 
Rules  4623  and  4613(e)  to  incorporate 
the  requirements  of  Regulation  ATS  into 
the  NASD's  rules. 

The  proposed  rule  change  was 
published  for  comment  in  the  Federal 
Register  on  March  2.  2000. '  The 
Commission  did  not  receive  any 
comments  on  the  proposed  rule  change. 
This  order  approves  the  proposed  rule 
change. 

II.  Description  of  Proposed  Rule  Change 

The  proposal  would  amend  the  NASD 
Rules  to  incorporate  the  requirements  of 
Regulation  ATS.  Specifically,  the 
proposal  would  amend  NASD  Rule 
4623,  which  currently  governs 
electronic  communications  networks 
("ECNs")  that  display  orders  in  Nasdaq 
("ECN  Rule"),  and  NASD  Rule  4613(e), 
which  governs  locked  and  crossed 
markets  ("Locked  and  Crossed  Market 
Rule").  The  amendments  would:  (1) 
Incorporate  into  the  ECN  Rule  the  new 
obligations  that  are  imposed  on  ECNs 
under  Regulation  ATS,  (2)  extend  the 
current  ECN  Rule  so  that  it  captures 
other  types  of  alternative  trading 
systems  ("ATSs"),  and  (3)  extend  the 
current  Locked  and  Crossed  Market 
Rule  to  capture  other  types  of  ATSs, 

ECN  Rule 

Regulation  ATS  requires  ATSs 
(including  ECNs)  that  account  for  a 
significant  percentage  of  the  volim[ie  in 
a  security  listed  on  Nasdaq  to  display  in 
the  public  quotation  stream  the  orders 
of  all  subscribers  of  the  ATS,  which 


includes  orders  from  institutions  and 
broker-dealers  that  are  not  market 
makers.'*  Currently,  the  ECN  Rule  only 
requires  ECNs  to  display  orders  entered 
by  market  makers.  Accordingly,  the 
proposal  would  amend  the  ECN  Rule  to 
require  ECNs  to  display  in  Nasdaq  any 
subscriber  orders  required  under 
Regulation  ATS. 

Regulation  ATS  also  governs 
alternative  trading  systems  that  are 
organized  other  than  as  ECNs. 
Consequently,  these  other  types  of  ATSs 
may  be  required  to  display  orders  in 
Nasdaq.  The  proposal  would  expand  the 
current  ECN  Rule  to  encompass  these 
other  types  of  ATSs.  These  systems  will 
have  to  fulfill  a  series  of  obligations 
identical  to  those  imposed  on  ECNs  that 
display  orders  in  Nasdaq. 

Locked  and  Crossed  Markets 

The  Locked  and  Crossed  Markets 
Rule,  NASD  Rule  4613(e),  is  designed  to 
limit  locked  and  crossed  markets  by 
imposing  on  market  makers  an 
obligation  to  take  reasonable  measures 
before  locking  or  crossing  a  market. 
Currently  included  within  the  definition 
of  market  maker  for  purposes  of  this 
rule  is:  (1)  Any  NASD  member  that 
enters  orders  into  an  ECN,  or  (2)  any 
NASD  member  that  operates  as  an  ECN 
(when  the  priced  order  being  displayed 
by  the  ECN  has  been  entered  by  an 
entity  that  is  not  an  NASD  member). 
Reasonable  measures  include 
attempting  to  execute  against  the  contra 
side  of  the  market  prior  to  entering  an 
order  into  Nasdaq's  systems  that  would 
lock  or  cross  the  market  in  a  security. 
The  proposal  would  amend  the  Locked 
and  Crossed  Markets  Rule  to  capture 
NASD  members  that  place  orders  in  an 
ATS  or  operate  as  an  ATS  (when  the 
priced  order  being  displayed  by  the  ATS 
has  been  entered  by  an  entity  that  is  not 
an  NASD  member). 

m.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 


•15  i;.SC:   78,>-3fbl(6)«nd(ll) 


"17CFR20O  30-3(a)(12 


•15U.S.C.  78s(b)(l). 
n7CFR  240.19b-4. 

3  Securities  Exchange  Act  Release  No.  42461 
(February  25.  2000),  64  FR  11359 


*  Specifically,  if  during  at  least  4  of  the  preceding 
6  calendar  months  an  ATS  accounts  for  five  percent 
or  more  of  the  aggregate  average  share  volume  in 
a  Nasdaq  National  Market  ('NNM")  or  SmallCap 
security,  the  ATS  must  display  the  best  prices  of 
orders  entered  by  all  subscribers  [e.g.,  market 
makers,  nonmarket  makers,  and  institutions).  For 
example,  if  as  calculated  on  [uly  1,  1999  an  ATS 
account  for  7%  of  the  trading  volume  in  an  NNM 
security  during  January.  February.  April,  and  May 
1999,  the  ATS  would  be  required  to  reflect  in 
Nasdaq  its  best  priced  order  even  if  the  order  is 
from  an  institution  or  other  entity  that  is  not  a 
Nasdaq  market  maker.  The  Nasdaq  securities 
subject  to  this  requirement  are  being  phased-in 
according  to  a  schedule  set  by  the  Commission.  See 
Securities  Exchange  Act  Release  No.  41297  (April 
16,  1999),  64  FR  19450  (April  21.  1999). 


the  requirements  of  the  Act  ^  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
association.  In  particular,  the 
Commission  finds  the  proposal  is 
consistent  with  the  requirements  of 
Sections  llA^  and  15A{b)(6) '  of  the 
Act.  Section  llA(a)(l)(C)«  provides  that 
it  is  in  the  public  interest  and 
appropriate  for  the  protection  of 
investors  and  the  maintenance  of  fair 
and  orderly  markets  to  assure:  (1) 
Economically  efficient  execution  of 
securities  transactions;  (2)  fair 
competition  among  brokers  and  dealers: 
(3)  the  availability  to  brokers,  dealers 
and  investors  of  information  with 
respect  to  quotations  and  transactions  in 
securities;  (4)  the  practicability  of 
brokers  executing  investors  orders  in  the 
best  market;  and  (5)  an  opportunity  for 
investors'  orders  to  be  executed  without 
the  participation  of  a  dealer.  Section 
15A(b)(6) "  requires  that  the  rules  of  a 
registered  national  securities  association 
be  designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  processing 
information  with  respect  to,  and 
facilitating  transactions  in  securities,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and.  in 
general,  to  protect  investors  and  the 
public  interest;  and  are  not  designed  to 
permit  unfair  discrimination  between 
customers,  issuers,  brokers,  or  dealers. 

Recently,  the  Commission  adopted  a 
set  of  rules  under  the  Act  ^°  that  govern 
alternative  trading  systems,  including 
ECNs."  Regulation  ATS  governs 
alternative  trading  systems  that  choose 
to  register  as  broker-dealers  (ATSs).  The 
most  familiar  type  of  ATS  is  an  ECN; 
however,  the  definition  of  ATS 
encompasses  other  types  of  trading 
systems  that  register  as  broker  dealers. 
For  example,  an  electronic  trading 
system  that  only  accepts  orders  from 
institutions  and  non-market-maker 
broker-dealers  would  be  an  ATS.  Such 
a  system  would  not  be  an  ECN, 
however,  because,  by  definition,  an  ECN 
is  a  system  that  accepts  orders  from 


5  The  Commission  has  considered  the  proposed 
rule's  impact  on  efficiency,  competition,  and  capital 
formation.  15  f.S.C  78c(f). 

'*15U.S.C.  78k-l. 

•  I5U.S.C.  78o-3(b)(6). 

"15U.S.C.  7Bk-l(a)(l)(C), 

9  15U.S.C.  78o-3(bK6). 

'"  17  CFR  242.300  et  seq  ('Regulation  ATS  "). 

' '  See  Securities  Exchange  .^ct  Release  No  40760 
(December  8.  1998),  63  FR  70844  (December  22. 
1998). 
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market  makers.'-'  The  NAvSD's  i.urrent 
rules  capture  unlv  those  ATSs  that  meet 
the  definition  of  KCN.  Therefore,  the 
Commission  believes  that  it  i.s  necessary 
to  amend  these  rules  to  capture  those 
ATSs  that  do  not  meet  the  definition  of 
ECN. 

Accordingly,  thi;  Commission  finds 
that  the  proposal  is  consistent  with 
sections  1 1  A(a)(l)((:)  and  section 
15A(h)(6)  ' '  because  it  will  permit 
Nasdaq  to  incorporate  ATS  orders  into 
the  Nasdac)  quote  montage  and  provide 
NASD  members  with  the  ability  to 
access  these  orders.  In  addition,  to  limit 
market  disruptions  caused  by  locked  or 
crossed  markets,  the  proposal  will 
require  members  that  submit  orders  to 
ATSs  and  ATSs,  in  certain 
circumstanc:es.  to  take  reasonable 
measures  before  locking  or  crossing  a 
market.  Finally,  the  amendments  will 
incorporate  into  the  N.\SD's  rules  the 
new  obligations  imposed  on  ECNs  by 
Regulation  ATS. 

rV.  Conclusion 

It  IS  thfrtifon>  ordcrfd.  pursuant  to 
Section  19(b)(2)  of  the  Act.^  that  the 
proposed  rule  change  (SR-NASn-9M- 
49)  is  approved 

Kor  ttic  (.iiiumissinn  |i\  rtir  l)i\  ision  of 
Mdrkft  Kfgiiliiliori  |nirsii,iiii  tn  ilclcgrfied 
riuthiirit\   '  ■> 

Margaret  H.  M(  Karland. 

Df^mty  Sfcrvtarv 

IKK  !)(>(     ()()-14J'-)l  Filed  (i-«^)0,  H  4'"i  ,iiii| 

BILLINO  COOe  M1(M)1-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[RaleaM  No.  42858;  File  No.  SR-NASO-9»- 
05] 

Self-Regulatory  Organizations; 
National  Association  of  Securities 
Dealers,  Inc.;  Order  Approving 
Proposed  Rule  Change  and  Notice  of 
Filing  and  Order  Granting  Accelerated 
Approval  of  Amendment  Nos.  4  and  5 
to  the  Proposed  Rule  Change  Relating 
to  Margin  for  Exempted  Borrowers, 
Good  Faith  Accounts,  Joint  Back 
Office  Arrangements  and  Options 
Transactions 

\1.1\    111    .'(10(1 

On  lunuarv  14.  1999,  the  National 
.Association  of  Securities  Dealers,  ln( 
CNASD'  or  "Association"),  through  its 
whollv-ovvned  subsidiar\,  N.\SI) 
Regulation.  Iiu.   (NASI)  Regulation"). 


filed  with  the  Securities  and  Exchange 
Commissi(m  ("SEC"  or  "Commission"), 
pursuant  to  section  19(b)(1)  of  the 
Se(:uriti(!s  Exchange  Act  of  19.34 
("Act") '  and  Rule  19b-4  thereunder,-  a 
propo.sed  rule  change  amending  the 
margin  requirements  for  exempted 
borrowers,  good  faith  accounts,  joint 
back  office  ( "JBO")  arrangements, 
control  and  restricted  securities,  and 
options  transactions.  The  NASD 
amended  its  proposal  on  June  1,  1999, 
luly  7.  1999,  lulv  15.  1999,  October  7, 
1999  and  April  11.  2000,  *  The  proposed 
rule  change  and  Amendment  Nos.  1,  2, 
and  3  were  published  for  comment  in 
the  Federal  Register  on  August  11. 
1999/*  The  (Commission  received  no 
comment  letters  on  the  proposal.  This 
order  approves  the  proposed  rule 
change,  as  amended.  In  addition,  the 
(Commission  is  publishing  notice  to 
solicit  comments  and  is  simultaneously 
approving,  on  an  accelerated  basis. 
Amendment  N(js,  4  and  5. 

I.  Description  of  the  Proposal 

NASD  Regulation  proposes  to  amend 
NASD  rule  2520.  "Margin 


'■•SR    Ktilr  1!  \(  l-l(,i)(H|,  irCKK  2W  ll.^.  1- 

-lllMI 

■1^1   .s  (,   7«li-i  «iul  rfl(f-:i(bMh) 
"ISIIS.C,  78s(b)(2), 
'M7CFR20O3(>-3(a)(121 


'  15  li  .S(,    7Hs|l,|(l) 

M7c:fr  ;;4o  i4t>-4 

'  Sfi"  l.ettiT  (mm  ,-\liii'n  ,S   Atikins,  Sei(»Vk» 
Presi.lfiii  diiil  (■••ikthI  (  ..iinsci,  N.ASORagttiation, 
1(1  hdlhfrwi.'  X    limlrtiiii    Assistant  Dir'Ttnr, 
Divisiciii  .,t  M.irlkMt  Kti;iilrtllun  (    IJivisi.m'), 
C.iimiTiis.siiin,  d.ili'd  lune  1.  1M4M  (   .Vmi'mlmtMit  No 
)"):  Lftter  from  .Milen  S   .Adkins   S.-nmr  \'i(  c 
Presiiiirnt  and  (,«npral  (.ounsf  I,  \.\SIJ  RpxiiLiImn, 
111  Kathfruip  \  England  Assistant  nii>>ftor, 
division,  Oimmis&iun.  dated  |ulv  ~ .  1499 
(Amendment  Nu   2    1   l.elter  from  Alden  S, 
.■Xdkms,  .Senior  Vue  Pp'sident  anil  (rt>nerHl  Counsel 
N.A.sn  Kenulatiim.  to  Ri<  hard  (     .Sirasser,  Assistant 
Uirertirr.  Division,  (j>!nmis,s|.in.  d.)teii  |ij|\   15    imjq 
I    .Amendment  \o   ;i    |   Letter  from  ,Mden  ,S 
Ailkins,  Senior  Vn  e  President  and  l.eneral  ( jiunsel, 
\ASD  ReKulation   to  Rj,  (lard  ( :   Straiser   ,Assislant 
Diret  tor,  Division.  ( 'ommission,  dated  ()( lober  7, 
1499  l",AniPndmenl  No  4   ),  and  Letter  from  Alden 
S   .Adkins,  Senior  \'ii,e  President  and  (rf-neral 
Counsel,  N.ASD  Rexulation,  to  katlierine  .\. 
KiiKland    .Assistant  Direi  tor.  Division,  (..ommission, 
l.iie.l  April  U,  2000  (    Ainendmenl  No   5'| 
Ameiidnienl  No   1  conforms  several  provisions  of 
NA.SD  rule  2520  to  New  York  .Sto.  k  Exi  hange 
(■'NYSE'  I  Rule  411    .Among  other  things, 
\iiieii,iinent  No    1  indic  ates  that,  for  purposes  of 
ilie  IH( )  provisions  of  NASD  Rule  2520  the  N.ASD 
will  interpret  the  terms    c  arrving  and  i  learing 
member    and    (arrving  memher  '  in  the  same 
manner  as  the  NYSE  .Amendment  No.  1  also 
provides  additional  information  regarding  the 
proposed  I  lianges  to  the  provisions  of  N.ASD  Rule 
2520  governing  1  ontrol  and  restrii  ted  sei  unties 
.Amendment  Nos.  2  and  )  make  lei  himal  i  haiiges 
to  the  text  of  NASD  Rule  2520   Ameii.iment  \..  4 
stall's  that  the  N.ASD  will  all.iw  a  six-nionlh  phase 
in  period  lor  implementation  of  the  proposed  rule  s 
leipiirenieiils  relating  to  \W)  .irraiigeiiiiiits 
.Amendineni  No  5  im  orporates  i  eri.iin  proposeil 
maintenani  e  margin  re<|uirements  for  iion  eipiitv 
seturities  and  options-related  reipnrements  that  are 
the  suhjei.t  of  relateil  rule  filings  In  NASI) 
Keguialion  and  to  ensure  i  oiisisteni  v  «  ilh  similar 
prupo.sed  ihanges  to  N>  SE  Rule  4  11 

*  .See  Sei  unties  Exi  haiige  Ai  t  Release  No  41  704 
(.August  4    I'»99l   h4  hK  4(797  LAugust  11.  1999) 


Requirements,"  to  revise  the  margin 
requirements  for  exempted  borrowers, 
good  faith  accounts,  fB(3  arrangements, 
control  and  restricted  securities,  and 
options  transactions.  NASD  Regulation 
believes  that  the  proposal  will  conform 
NASD  Rule  2520  to  recent  changes  to 
NYSE  Rule  431  and  recently  adopted 
changes  to  Regulation  T."^  NASD 
Regulation  is  also  proposing  other 
minor  changes  to  eliminate  obsolete 
provisions  and  correct  errors  in  the  text 
of  NASD  Rule  2520. 

.4,  Margin  Requirfments  for  Exempted 
Borrowers  and  Good  Faith  Accounts 

Under  the  recent  changes  to 
Regulation  T,"  the  Federal  Reserve 
Board  has  created  a  new  category-  of 
account  called  the  "good  faith  account" 
to  replace  the  "non-purpose," 
"arbitrage."  and  "government 
securities"  accounts.  In  the  good  faith 
account,  a  customer  may  purchase 
certain  securities  (exempted  and  non- 
equity securities,  and  money  market  and 
exempted  securities  mutual  funds)  on 
"good  faith"  margin  (the  amount  of 
margin  specified  by  the  creditor  in  the 
exercise  of  sound  credit  judgment)  or 
the  margin  specified  by  the  regulatory 
authority,  whichever  is  greater. 
Regulation  T  no  longer  specifies  initial 
margin,  payment  and  liquidation  time 
frames  for  transactions  in  these 
securities  in  a  good  faith  account. 

NASD  Regulation  believes  that 
transactions  in  good  faith  accounts  raise 
the  same  safety  and  soundness 
questions  as  transactions  in  cash  and 
margin  accounts.  Accordingly,  the 
proposal  amends  NASD  Rule  2520(c)  to 
require  all  accounts,  including  good 
faith  accounts,  to  maintain  margin  as 
required  by  NASD  Rule  2520.'  Cash 
accounts  will  continue  to  be  subject 
only  to  certain  specific  requirements, 
not  to  the  overall  requirements  of  the 
rule. 

In  addition,  NASD  Regulation  states 
that  the  Federal  Reserve  Board 
established  a  classification  of  exempted 
borrowers  which  are  exempt  from 
Regulation  T  An  "exempted  borrower." 
as  defined  in  Regulation  T,  is  a  broker- 
dealer  "a  substantial  portion  of  whose 
business  consists  of  transactions  with 
persons  other  than  brokers  or  dealers."  " 
The  proposal  codifies  this  exemption 


12(:fR  220  ef  s^  The  Hoard  of  (.overnors  of 
the  Federal  Reserve  Svstem  CFederal  Reserve 
Board   I  promulgated  Kegulation  T  pursuant  to 
Sei  tioii  7(al  of  the  Exi  haiige  .Act,  wliic  h  authorizes 
il  to  presc  nlx'  regulations  relating  to  (  redil 
extensions  on  sei  unties   .SVe  15  I    S  (;  78g(a) 

'  See  Board  idt.nvemors  of  the  Federal  Reserve 
Svstem  Doi  ket  Nos  R-0905.  R-092,f.  and  R-0944, 
tit  FR  2Hl)h  (lanuar\  Iti,  19981 

'  See  .Amendment  No   1.  supra  note  3. 

"  12  {.FR  220  2 


from  Regulation  T  by  excluding 
"exempted  borrowers,"  as  defined  in 
Regulation  T,  from  the  definition  of 
"customer"  in  NASD  Rule  2520(a)(3), 
except  for  the  proprietary  account  of  a 
broker-dealer  carried  by  a  member 
pursuant  to  NASD  Rule  2520(e)(6). 
Thus,  proprietary  accounts  of  an 
introducing  member  that  are  carried  or 
cleared  by  another  member  will  remain 
subject  to  the  equity  requirements  of 
NASD  Rule  2520(e)(6). 

B.  Amendments  To  Provide  for  Joint 
Back  Office  Arrangements 

1 .  Background 

Section  220.7(c)  of  Regulation  T  ^ 
allows  special  margin  treatment  for 
broker-dealers  writhout  clearing 
operations,  known  as  "JBO 
participants,"  who  invest  in  a  "clearing 
and  servicing"  '"  broker-dealer,  knowm 
as  a  "JBO-broker."  Under  Regulation  T, 
the  JBO  peirticipants  are  not  treated  as 
"customers"  '  ^  of  the  JBO  broker. 

As  part  of  a  periodic  review  of  its 
regulations,  in  1995  the  Federal  Reserve 
Board  proposed  an  amendment  to 
Regulation  T  relating  to  JBO 
arrangements. '2  The  Federal  Reserve 
Board  stated  that  the  proposed 
amendment  was  prompted  by  the 
concerns  of  several  stock  exchanges  that 
JBO  brokers  were  extending  credit  to 
JBO  participants  far  in  excess  of  their 
ownership  interests  in  the  JBO  broker.  ^^ 
Under  the  proposed  amendment,  the 
favorable  margin  treatment  for  a  JBO 
arrangement  would  have  been 
conditioned  on  the  JBO  participant's 
ownership  interest  in  the  JBO  broker 
being  related  to  the  amount  of  business 
transacted  through  the  JBO  arrangement. 

After  Congress  enacted  the  National 
Securities  Market  Improvement  Act  of 
1996  ("NSMIA").'"  the  Federal  Reserve 
Board  stated  that  it  decided  not  to  adopt 
its  proposed  amendment  to  Regulation 
T  relating  to  JBO  arrangements.'^ 
Instead,  the  Federal  Reserve  Board 
stated  that  it  "believes  it  is  appropriate 
to  rely  on  the  authority  of  the  JBO's 
examining  authority  to  ensure  the 


reasonableness  of  JBO  arrangements 
under  its  supervision."  ^^ 

2.  Original  Filing  and  Amendments  Nos. 
1-4 

NASD  Regulation  proposes  to  amend 
NASD  Rule  2520(e)(6)  to  provide  for 
JBO  arrangements  estabUshed  pursuant 
to  section  220.7  of  Regulation  T.  Under 
the  proposal,  either  a  carrying  and 
clearing  or  carrying  broker  would  be 
permitted  to  be  a  JBO  broker.  ^^  A  JBO 
broker  would  be  required  to:  (1)  Provide 
written  notification  to  the  NASD  prior 
to  establishing  a  JBO  arrangement;  (2) 
maintain  minimum  tentative  net 
capital  18  of  $25  million  as  computed 
under  the  Net  Capital  Rule  or  minimum 
net  capital  '^  of  $7  million  if  it  is 
engaged  in  the  primary  business  of 
clearing  options  market  maker 
accounts;  ^°  (3)  maintain  a  written  risk 
analysis  methodology  for  assessing  the 
amount  of  credit  extended  to  each  JBO 
participant;  and  (4)  deduct  from  its  net 
capital  each  JBO  participant's  haircut 
requirement  under  the  Net  Capital  Rule 
in  excess  of  the  equity  maintciined  in  the 
JBO  participant's  account. 

If  a  JBO  broker's  tentative  net  capital 
or  net  capital,  whichever  applies,  falls 
below  the  prescribed  requirement,  the 
JBO  broker  must  (1)  promptly  notify  the 


'M2(:FR220,7(c:). 

'"Regulation  T  does  not  derine  the  term  'rlearins 
and  servicing  "  However.  Regulation  T  describes  a 
|BO  broker  as  a  clearing  and  servicing  Finn, 

' '  The  term   'customer'   is  defined  in  section 
220.2  of  Regulation  T 

'-'Board  of  (kivernors  of  the  Federal  Reserve 
Svstem  Docket  No   R-0772  (|une  21.  1995),  fiO  FR 
:).-)7b3  (lune  29.  1995) 

' '  Id. 

1*  National  Securities  Markets  Improvement  Act 
nf  1996.  Pub,  L.  104-209.  110  .Stat   3416  (October 
11,1996). 

"Board  of  Governors  of  the  Federal  Reserve 
System  Docket  No.  R-0772  (April  24,  1996),  bl  FR 
20386  (Mav  6,  1996) 


' '  See  Letter  from  Scott  Holz.  Counsel.  Federal 
Reserve  Board,  to  Raymond  |,  Hennessey.  Vice 
President,  NYSE,  dated  April  16.  1999  (stating  that 
a  carrying  firm  may  be  considered  a  clearing  and 
servicing  firm  within  the  meaning  of  the  !BO 
provisions  of  Regulation  T). 

'"The  term  "tentative  net  capital'  generally  refers 
to  net  capital  before  haircuts  and  undue 
concentration  charges  on  proprietary  securities  and 
options  positions.  Haircuts  are  specified 
percentages  of  the  market  value  of  a  broker-dealer  s 
proprietary  securities  by  which  a  broker-dealer 
must  reduce  its  net  worth  under  Exchange  Act  Rule 
15C3-1  (the  "Net  Capital  Rule  "). 

'''The  term  "net  capital"  is  defined  under  the  Net 
Capital  Rule  and  is  generally  calculated  b\ 
deducting  illiquid  assets  from  a  firm's  'net  «orlh.' 
as  determined  under  Onerally  .Accepted 
.Accounting  Principles  (GAAP),  adding  to  that 
amount  properly  subordinated  debt  under 
.Appendix  D  of  the  Net  Capital  Rule,  and  further 
deducting  haircuts  from  securities  held  in  the  firm  s 
proprietary  ai  counts. 

20  1'nder  the  proposal,  the  clearance  of  options 
market  maker  ace  ounts  would  be  deemed  a  broker- 
dealer's  primary  business  if  a  minimum  of  60%  of 
the  aggregate  deductions  in  its  ratio  of  gross  options 
market  maker  deductions  to  net  capital  (including 
gross  deductions  for  ISO  participant  accounts)  are 
options  market  maker  deductions.  Subparagraph 
k)(2)(x)  of  the  Net  Capital  Rule  limits  the  amount 
of  specialist  and  market  maker  options  positions  a 
firm  mav  guarantee,  endorse  or  carry  to  a  ratio  of 
10  to  one  of  options  market  maker  and  specialist 
deductions  to  net  capital.  In  addition,  subparagraph 
|a)(6)  of  the  Net  Capital  Rule  e.xempts  an  option 
market  maker  and  specialist  from  the  haircut 
provisions  of  the  Net  Capital  Rule  provided  that, 
among  other  things,  the  firm  maintains  an  account 
liquidating  equity  equal  to  the  percentage  described 
in  subparagraph  '(a)(6)(iii)(A)  of  the  Net  Capital 
Rule. 


NASD  in  writing  of  the  deficiency;  and 
(2)  resolve  the  net  capital  deficiency 
within  three  business  days.  If  a  JBO 
broker  fails  to  correct  a  net  capital 
deficiency  within  three  business  days  it 
would  not  be  permitted  to  accept  new 
transactions  through  the  JBO 
arrangement. 

A  JBO  participant  must  be  a  registered 
broker-dealer  subject  to  the  Net  Capital 
Rule  and  must  maintain  an  ownership 
interest  in  its  JBO  broker  in  accordance 
with  Regulation  T.  The  JBO  participant 
must  maintain  in  the  JBO  arrangement 
a  minimum  of  $1  million  in  liquidating 
equity,  exclusive  of  the  JBO 
participant's  ownership  interest  in  the 
JBO  broker  required  under  Regulation  T. 
If  a  JBO  participant's  liquidating  equity 
falls  below  $1  million,  it  must  cure  the 
deficiency  within  five  business  days  or 
lose  its  JBO  participant  status.  Unless 
the  JBO  participant  was  an  "exempted 
borrower,"  ^^  a  JBO  participant  that  lost 
its  JBO  participant  status  would  become 
subject  to  the  margin  requirements 
prescribed  for  customers  in  Regulation 
T  and  other  maintenance  margin 
requirements  under  NASD  Rule  2520.^2 

NASD  Regulation  will  allow  a  six- 
month  phase-in  period  for 
implementation  of  the  requirements 
relating  to  JBO  arrangements.  NASD 
Regulation  believes  that  the  six-month 
phase-in  will  allow  sufficient  time  for 
members  and  member  organizations  to 
comply  with  the  new  capital  and  risk 
analysis  requirements  and  to  implement 
new  or  make  changes  to  existing 
arrangements  or  systems. -^ 

3.  Amendment  No.  5 

Amendment  No.  5  proposed  to 
incorporate  a  related  rule  change  (the 
"Exempt  Account  Proposal")  into  the 
current  proposal. 2"*  Under  the  Exempt 
Account  Proposal,  a  broker-dealers 
maintenance  margin  requirement  would 
be  reduced  below  the  haircut 
requirement  under  the  Net  Capital  Rule 
for  certain  non-equity  securities  held  in 


*'  The  term    exempted  borrower"  is  defined  m 
section  220,2  of  Regulation  T   N.ASD  Rule 
2520(a)(31.  as  revised  b\  the  current  proposa). 
specifica)lv  exiludes  an  exempted  borrower  from 
its  definition  of  customer. 

--'  Ve  .Amendment  No   5.  supm  note  3, 

-"  .See  .Amendment  No  4.  supm  note  3. 

-■•  In  the  Exempt  ,Ac  c:ount  Proposal  (File  No,  SR- 
N.ASD-00-08).  the  N.ASD  proposes  to  amend  N.ASD 
Rule  2520(e)(2)(F)  and  to  adopt  NASD  Rule 
2520(e)(2)(C)  to  revise  the  margin  requirements  for 
certain  non-equitv  securities  he)d  in    exempt 
accounts.  "  as  defined  in  tlie  proposal.  The  N.ASD 
filed  the  Exempt  .Account  Proposal  with  the 
Commission  on  March  ."i.  2000,  To  date,  the 
Commission  has  not  taken  action  on  the  Exempt 
.Acc:ount  Proposal   .Accordinglv  ,  this  order  does  not 
approve  the  Exempt  ,Acc  ount  Proposal  or  its 
application  to  the  margin  requirements  contained  in 
this  filing. 
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an  exempt  account   llnder  Amendment 
No  5  to  the  current  propo.sal.  h  JBO 
broker  would  be  permitted  to 
alternativeiv  deduct  from  it.s  net  capital 
the  difference  between  a  |B() 
participant's  account  ecpiity  and  the 
maintenance  margin  requirement  under 
the  Exempt  Account  Proposal,  as 
opposed  to  the  haircut  requirement 
under  th^-  Net  Capital  Kule  originally 
proposed   The  .NASI)  stated  that  this 
amendment  would  establish  consi.stencv 
by  incorporating  the  most  recent 
maintenance  margin  requirements  of  the 
Exempt  Account  Proposal  into  the  [BO 
fding.'"' 

C  Reduced  Mars^in  for  Specialist. 
Market  Maker,  and  Broker-Dealer 
Accounts 

NASD  Rules  2.=)20(e)(.S)  and  (e)(H) 
currently  require  a  carrying  broker- 
dealer  to  deduct  from  its  net  capital  the 
difference  between  the  equity 
maintained  in  the  account  of  a 
specialist,  market  maker  or  broker- 
dealer  and  the  nnjuired  maintenantie 
margin  under  NASD  Rule  2520.  The 
NASD  prt)poses  to  amend 
subparagraphs  {e)(5)  and  (e)(B)  to 
require  the  carrying  broker-dealer  to 
deduct  from  its  net  capital  the 
difference  between  the  equity 
maintained  in  the  account  of  a 
specialist,  market  maker  or  broker- 
dealer  and  the  required  haircut  in 
accordance  with  the  Not  Capital  Rule.-'' 

D.  Control  and  Restricted  Securities 

The  "Concentration  Reduction" 
provision  in  NASD  Rule 
2520(e)(8)((:)(ii)  is  designed  to  impo.se 
increasing  margin  requirements  for 
customer  positions  in  control  and 
restricted  securities  based  upon  the 
percent  of  outstanding  shares  or  the 
percent  of  average  weekly  volume  that 
the  position  represented.  However,  the 
NASD  believes  that  the  provision 
unintentionally  penalizes  a  customer  for 
maintaining  a  position  that  exceeds  the 
collateral  necessary  to  cover  his  margin 
loan.  To  eliminate  this  unintended 
penalty,  the  proposed  rule  excludes 
"excess  securities "  from  the 
concentration  reduction  calculation. 
The  proposal  defines  "exct^ss  stuurities" 
as  the  amount  of  securities,  if  anv,  by 
which  the  aggregate  position  in  ccmtrol 
and  restricted  securities  of  any  one  issue 


exceeds  the  aggregate  amount  of 
securities  that  would  be  required  to 
support  the  aggregate  credit  extended  on 
such  control  and  restricted  securities  if 
the  applicable  margin  requirement  were 
50'\.   Thus,  under  the  proposed  rule 
change,  the  concentration  reduction 
calculation  will  be  performed  on  an 
aggregate  position  that  is  only  as  large 
as  the  collateral  necessary  to  support  a 
margin  loan  of  50% 

In  addition,  the  proposed  rule  change 
expands  the  exception  in  paragraph 
(e)(8)  to  include  all  restricted  securities 
that  are  then  saleable,  including  afrdiate 
securities,  pursuant  to  SEC  Rules  144{k). 
145(d)(2),  or  145(d)(3).  Accordingly, 
those  customer-owned,  restricted 
se<:urities  that  are  then  saleable  can  be 
sold  under  SEC  Rule  144(k)  would  be 
subject  to  the  same  maintenance  margin 
requirements  that  pre.sentiv  apply  to 
ordinary  stock  (25%). 

E  Amendments  to  Margin  Rules 
Governing  Options  Transactions 

NASD  Regulation  is  proposing  to 
amend  NASD  Rule  2520(f)(2)  to  add 
subparagraphs  (L)  and  (MJ(i).  which  are 
identical  to  current  provisions  in  NYSE 
Rule  431(f)(2)(L)  and  (n(2)(M)(i).^' 
Proposed  NASD  Rule  2520(f)(2)(L)  will 
allow  a  customer  to  designate  which 
security  position  in  an  account  will  be 
utilized  to  cover  the  requested  margin  at 
the  time  the  option  order  is  entered, 
provided  the  member  offers  such  a 
service.  Proposed  NASD  Rule 
2520(f)(2)(M)(i)  will  permit  options 
transactions  in  customer  cash  accounts 
if  the  transaction  is  permissible  under 
section  220.8  of  Regulation  T. 

n.  Discussion 

For  the  reasons  discussed  below,  the 
Ciommission  finds  that  the  proposed 
rule  change,  as  amended,  is  consistent 
with  the  Exchange  Act  and  the  rules  and 
regulations  under  the  Exchange  Act 
applicable  to  a  national  securities 
as.sociation.  In  particular,  the 
Commission  believes  that  the  proposed 
rule  change  is  consistent  with  section 
15A(h)((i)  of  the  Exchange  Act.-'"  which 
requires  the  rules  of  an  association  be 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  and  to  protect  investors  and  the 
public  interest.-'' 
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A.  Exempted  Borrowers  and  Good  Faith 
Accounts 

The  Commission  finds  that  it  is 
reasonable  for  the  NASD  to  amend 
NASD  Rule  2520(c)  to  apply  the  existing 
maintenance  margin  requirements  of 
NASD  Rule  2520  to  transactions  in 
"good  faith"  accounts  permitted  under 
Regulation  T.  Although  transactions 
permitted  in  a  good  faith  account  will 
not  be  subject  to  the  initial  margin 
requirements,  payment  requirements 
and  liquidation  time  frames  of 
Regulation  T.  as  the  NASD  notes, 
transaction  in  a  good  faith  account  may 
raise  the  same  safety  and  soundness 
concerns  with  regard  to  maintenance 
margin  as  do  transactions  in  margin 
accounts.  Accordingly,  the  Conunission 
believes  that  applying  the  maintenance 
margin  requirements  of  NASD  Rule 
2520(c)  to  transactions  in  a  good  faith 
account  will  protect  investors  and  the 
public  interest  and  help  to  maintain  fair 
and  orderly  markets  by  ensuring  that 
good  faith  accounts  contain  adequate 
margin  reserves.  The  Commission  notes 
that  it  approved  a  similar  change  to 
NYSE  Rule  431(c).'" 

In  addition,  the  Commission  believes 
it  is  reasonable  for  the  NASD  to  amend 
the  definition  of  "customer"  in  NASD 
Rule  2520(a)(3)  to  codif\'  the  NASD's 
position  that  exempted  borrowers,  as 
defined  under  Regulation  T.  will  remain 
exempt  from  the  requirements  of  NASD 
Rule  2520.  except  for  the  proprietarv' 
accounts  of  a  broker-dealer  carried  by  a 
member  pursuant  to  NASD  Rule 
2520(e)(6).  The  Commission  believes 
that  it  js  reasonable  for  the  NASD  to 
continue  to  apply  the  equity 
requirements  of  NASD  Rule  2520(e)(6) 
to  the  proprietary  accounts  of  broker- 
dealers  that  qualifv'  as  "exempted 
borrowers  '  under  Regulation  T  and  that 
are  carried  by  another  NASD  member 
By  continuing  to  apply  the  equity 
requirements  of  NASD  Rule  2526(e)(6) 
to  these  proprietary  accounts,  the 
Commission  believes  that  the  proposal 
will  help  to  ensure  that  these  accounts 
contain  adequate  margin,  thereby 
protecting  investors  and  the  public 
interest  The  Commission  notes  that  it 
approved  an  identical  change  to  the 
definition  of  "customer"  in  NYSE  Rule 
431(a)(2).'" 

B  ISO  Provisions 

The  Commission  believes  that  NASD 
Regulation  has  proposed  reasonable 


capital  and  equity  requirements  for  JBO 
brokers  and  JBO  participants.  The 
Commission  also  believes  that  the 
proposed  rule  change  fulfills  the  Federal 
Reserve  Board's  mandate  for  the  SROs 
to  provide  rules  that  "ensure  the 
reasonableness  of  JBO  arrcuigements."  '- 

With  respect  to  JBO  brokers,  the 
Commission  believes  that  it  is 
reasonable  for  the  Association  to  require 
a  JBO  broker  to:  (1)  Provide  written 
notification  to  the  Association  prior  to 
establishing  a  JBO  arrangement;  (2) 
provide  prompt  written  notification  to 
the  Association  if  its  tentative  net 
capital  or  net  capital,  whichever 
applies,  falls  below  the  prescribed 
requirements;  (3)  resolve  any  net  capital 
deficiency  within  three  business  days  or 
not  be  permitted  to  accept  additional 
transactions  through  the  JBO 
arrangement;  (4)  maintain  a  written  risk 
analysis  methodology  for  assessing  the 
amount  of  credit  extended  to  each  JBO 
participant;  and  (5)  deduct  from  its  net 
capital  each  JBO  participant's  haircut 
requirement  in  excess  of  the  equity 
maintained  in  the  JBO  participant's 
account."  In  addition,  the  Commission 
believes  that  it  is  reasonable  for  the 
Association  to  require  a  JBO  broker  to 
maintain  a  minimum  of  $25  million  in 
tentative  net  capital  or  $7  million  in  net 
capital  if  the  JBO  broker's  primary 
business  is  clearing  options  market 
maker  accounts.  The  Commission  also 
believes  that  it  is  reasonable  to  deem  a 
broker-dealer's  primary  business  to  be 
the  clearance  of  options  market  maker 
accounts  if  a  minimum  of  60%  of  its 
aggregate  deductions  in  its  ratio  of  gross 
options  market  maker  deductions  to  net 
capital  (including  gross  deductions  for 
JBO  pcirticipant  accounts)  are  options 
market  mjiker  deductions. 

In  addition,  the  Commission  believes 
that  it  is  reasonable  for  the  NASD  to 
require  a  JBO  broker  to  immediately 
notify  the  NASD  if  its  tentative  net 
capital  or  net  capital,  whichever 
applies,  falls  below  the  prescribe 
minimum  levels.  The  Commission  also 
believes  that  it  is  reasonable  for  a  JBO 
broker  to  be  subject  to  the  equity  capital 
withdrawal  restrictions  of  paragraph  (e) 
of  the  Net  Capital  Rule  and  the 
prohibitions  against  the  reduction, 
prepayment,  and  repayment  of 
subordination  debt  of  paragraph  (b)  of 
Appendix  D  of  the  Net  Capital  Rule,  as 
if  the  firm's  net  capital  would  be  below 
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Exempt  Account  Proposal  or  its  application  to  the 
margin  amendments  contained  in  this  filing. 


the  minimum  standards  specified  by 
those  sections. 

The  Commission  believes  that  the  S7 
million  net  capital  requirement  for  JBO 
brokers  is  a  reasonable  response  to  the 
need  for  a  capital  cushion  for  the 
fluctuations  in  net  capital  resulting  from 
the  daily  changes  in  JBO  participant 
accounts  and  would  avoid  unnecessar>' 
and  inadvertent  violations  of  the  net 
capital  requirements  at  the  times  when 
a  firm's  capital  needs  are  more  volatile, 
such  as  the  week  that  options  expire  or 
during  severe  market  stresses. 

The  Commission  believes  that  it  is 
reasonable  for  the  Association  to  require 
a  JBO  broker  to  be  either  a  clearing  and 
carrying,  clearing,  or  carrying  firm  in 
accordance  with  the  requirements  under 
Regulation  T  and  the  Federal  Reserve 
Board's  applicable  interpretations. 

With  respect  to  JBO  participants,  the 
Commission  believes  that  it  is 
reasonable  for  the  Association  to  require 
a  JBO  participant  to:  (1)  Be  a  registered 
broker-dealer  subject  to  the  Net  Capital 
Rule;  (2)  maintain  an  ownership  interest 
in  the  JBO  Broker  in  accordance  with 
Regulation  T;  and  (3)  maintain  a 
minimum  liquidating  equity  of  $1 
million  in  thfe  JBO  arrangement.  The 
Commission  also  believes  that  it  is 
reasonable  to  require  a  JBO  participant 
whose  liquidating  equity  falls  below  the 
required  $1  million  to  deposit  the 
deficiency  within  five  business  days  or 
lose  its  JBO  participant  status  and 
become  subject  to  the  customer  margin 
account  requirements  under  Regulation 
T  and  the  other  NASD  maintenance 
margin  requirements. 

The  Commission  believes  that  the 
requirement  of  $1  million  equity  in  the 
account  is  not  unreasonable, 
considering  the  lack  of  regular 
maintenance  margin  requirements  and 
the  substantial  leverage  that  would  be 
obtained  by  the  JBO  participant. 

The  Commission  believes  that  it  is 
important  for  the  Association  to  be 
adequately  prepared  to  implement  and 
monitor  the  revised  rules.  Therefore,  the 
Commission  believes  that  it  is 
appropriate  to  permit  firms  to  allow  a 
six-month  phase-in  of  these  new  rules 
relating  to  JBO  arrangements. 

C.  Reduced  Margin  for  Specialist. 
Market  Maker  and  Broker-Dealer 
Accounts 

The  Commission  believes  that  it  is 
reasonable  to  require  a  broker-dealer  to 
deduct  from  its  net  capital  the 
difference  between  the  equity 
maintained  in  the  account  of  a 
specialist,  meirket  maker  and  broker- 
dealer  and  the  required  haircut  in 


accordance  with  the  Net  Capital  Rule.  '•* 
The  Commission  believes  that  it  is 
appropriate  and  equitable  for  SROs  to 
require  the  same  maintenance  margin 
requirements  for  specialist,  market 
maker  and  broker-dealer  accounts  as 
JBO  participant  accounts. 

D.  Concentration  Provisions  for  Control 
and  Restricted  Securities 

The  Commission  believes  that  it  is 
reasonable  for  the  NASD  to  permit  a 
firm  to  deduct  the  amount  of  its 
customers'  excess  control  and  restricted 
securities  in  determining  if  a 
concentration  of  control  and  restricted 
securities  exists  for  purposes  of 
deducting  from  its  net  capital  any 
margin  deficiencies  in  a  customer's 
account  under  subparagraph  (e)(8)(B)(i) 
of  NASD  Rule  2520.  Excess  securities 
includes  securities  by  which  a 
customer's  aggregate  position  in  control 
and  restricted  securities  of  any  one  issue 
exceeds  the  aggregate  amount  of 
securities  that  would  be  required  to 
support  the  aggregate  credit  extended  on 
those  securities,  assuming  a  50%  margin 
requirement. 

"The  Commission  notes  that  the 
current  concentration  provisions  for 
control  and  restricted  securities  appear 
to  be  inappropriate  because  they  impose 
stricter  requirements  on  accounts  that 
have  more  control  and  restricted 
securities  than  necessary  to  collateralize 
a  credit  extension.  By  limiting  the 
determination  of  whether  a 
concentration  of  control  and  restricted 
securities  exists  to  two  times  the  credit 
extension,  the  proposal  would  subject 
these  securities  to  a  greater  margin 
requirement  based  only  on  financed 
control  and  restricted  securities.  The 
Commission  believes  that  this  is  a 
reasonable  and  appropriate  margin 
requirement. 

"The  Commission  also  believes  that  it 
is  reasonable  for  the  NASD  to  exempt 
affiliate  securities  from  the  margin 
provisions  relating  to  control  and 
restricted  securities  provided  that  the 
securities  otherwise  meet  the 
requirements  of  subparagraph  (e)(8)(D). 
including  that:  (1)  The  securities  are 
considered  then  saleable  under 
Securities  Act  Rule  144(k).  Securities 
Act  Rule  145(d)(2)  or  Securities  Act 
Rule  145(d)(3);  and  (2)  the  issuer  is 
current  in  its  filings  pursuant  to  the 
continuous  disclosure  system  under  the 
Act, 

The  Commission  notes  that  its 
interpretations  under  Securities  Act 


'■•  As  noted  above,  this  order  does  not  approve 
N,\SD's  Exempt  .Account  Proposal  on  its 
application  to  the  margin  requirements  contained  in 
this  filing 
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Rule  144(k)  may.  iiiidfr  cort.iin 
cnrcum.stanci's.  pt-rmit  d  hrokpr-dtMlfr  tn 
sj'll  control  ami  rpstri(  ted  securities  of 
<in  dffilidtc  in  (Iffdull  without  regard  to 
the  volume  and  other  restru:tions 
imposed  on  affiliatr-s.  In  addition. 
sub[)ardKraph  ((!)(  <)(iv)  of  Sec  unties  .■\(  t 
Rule  144  permits  ,i  hrokerdealer  to 
"ta(  k"  the  ownership  periociofan 
affiliate  in  default  to  its  own  for 
purposes  of  determinln^  if  the  time 
conditions  of  Securities  Ac  t  Rule  144(k| 
are  met   .Xccordin^lv.  the  CommissKui 
believes  that  it  is  djiprofiriate  for 
affiliate  s«<:urities.  wfuch  otherwise 
meet  the  recpiirements  subparagraph 
(e)(H)(I)).  to  he  exempt  from  the 
maintenance  nl<lr^in  rules  for  i untrni 
and  restricted  securities 

E  Amrnclmfnts  to  Sfariiin  Hiilrs 
Cioveming  Ofitions  'I'mnsditions 

The  NASI)  proposes  to  amend  Rule 
252()(f)(J)  to  .uUi  subsections  (1.)  and 
(M)(i).  Section  2.'i2()(f)(2)(L)  incorporativs 
the  pro\isions  (  iirrentJv  contained  in 
Rekjulatioii  T  re^^arding    exc  lusive 
desi^iidtion"  that  allow  a  customer  to 
designate  which  security  (losition  in  an 
account  is  to  be  utilized  to  cover  the 
required  margin  at  the  time  ,in  option 
order  is  entered,  provided  the  member 
organization  offers  sue  h  a  stTvici?.  This 
st'ction  mt^rely  incorporates  e.xisting 
provisions  of  Regulation  T  into  the 
NASI)  rule  and.  accordingly,  is 
rtMsonablt^  The  Commission  notes  that 
if  approved  an  identic  al  c:hange  to  NYSE 
Rule  4.11  '■ 

Further,  proposed  NASI)  Rule 
252n(n(2)(M)(i)  does  not  rai.se  new 
regulatory  issues  because  it  inc:orporates 
those  provisions  of  Regulation  T  that 
allow  c;ertain  defined  options-relattnl 
transactions  to  be  maintained  in  a  cash 
account.  The  C:omrnissi(m  notes  that  it 
approved  a  similar  changt?  to  NYSE  Rule 
431."' 

F  A(<  ficmtrd  Afiprnvnl  i>f  Aturntlniriit 
SIos.  4  II  nd  5 

The  (Commission  finds  good  cause  for 
ap|)roving  Amendment  Nos.  4  .ind  .5 
prior  to  the  thirtieth  day  after  the  date 
of  pul)lic:ation  of  notice  of  filing 
then^fore  in  the  Federal  Register. 
Amendment  No   4  proposes  a  six-mimth 
phase-in  of  the  rule  changes  relating  to 
jBO  arrangt^ments  The  CCommission 
bt^lieves  that  this  amendment  is 
nec:essarv  bec:.iuse  it  is  important  for  the 
NASD  and  its  members  to  be  adeiiuateiv 
prepaied  to  implement  and  monitor  the 


new  rules  relating  to  [BO  arrangements 
.Amendment  No   5  clarifies  the  proposal 
b\  incorporating  references  to  the 
l^xem[)t  .Ac  count  Proposal,  and  deleting 
a  proposed  c:hange  to  NASD  Rule 
2.S2()(f)(2)(m)(ii).  which  has  been 
su[)erseded  by  a  change  to  subparagraph 
(n(2|(m)(ii)  proposed  in  File  No  SR- 
NASD-(K)-l.=i   Ace ordingly.  tiie 
(iommissicm  finds  it  is  consistent  with 
sections  6(b)(.'>)  and  19(h)  of  the 
Kxc  hange  Ac  t  to  approve  Amendment 
Nos  4  and  5  on  an  ace  elerated  basis. 

III.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  ciata.  views  and 
arguments  ccmc  t-rning  Amendment  Nos 
4  and  .5.  inc  iuding  whether  Amendment 
Nos.  4  .Hid  f)  are  consistent  with  the  Ac:f. 
Persons  making  writftm  submissions 
should  file  six  copiers  thereof  with  the 
Sec:retarv.  Sec:urities  and  Exchange 
Commission.  450  Fifth  Street.  NW.. 
Washington,  DC  20.549-{)»»09.  Copies  of 
the  submissions,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  propo.sed  rule 
change  that  are  filed  with  the 
{iommission.  and  all  written 
(ommunications  relating  to  the 
proposed  rule  c;hange  between  the 
Commission  and  any  persons,  other 
than  those  that  may  be  withheld  from 
the  public   in  ac:c:orddnce  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  cropving  in 
the  Commi.ssions  Public  Reference 
Room.  450  Fifth  Street.  NW.. 
Washington.  DC  20549  Copies  of  such 
filing  will  also  he  available  for 
inspeclicm  and  copying  at  the  principal 
offic:e  of  the  NASD  All  submissions 
should  appropriately  refer  to  SR- 
NASD-4)9-05 

IV.  Conclusion 

It  Is  Therefore  Ordered,  pursuant  to 
Section  19(b)(2)  of  the  Exchange  Ac:t, '' 
that  the  proposed  rule  change.  SR- 
NASD-99-05,  as  amended,  is  approved. 

hir  th''  (  otiimission.  in  tht"  Division  of 
M.irkrI  KcKiilHtion,  (xirsuant  to  ciclegateci 

.iiittii  .rif\    '" 

VlaPKarel  H.  MtKarland. 

OipHtv  Si'(  rrl(ir\ 

UK  n.M    no-  14J-.J  Kili-.l  i.-«>-0(i.  H  4.-1  ,iiiil 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[ReiMM  No.  34-42876;  File  No.  SR-NASD- 
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Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  National  Association  of  Securities 
Dealers.  Inc.  Clarifying  Certain  Listing 
Standards  of  the  Nasdaq  Stock  Market, 
Inc. 

M.c\    U.  2(H)() 

Pursuant  to  Sec:tion  19(b)(1)  of  the 
Securities  Exchange  Ac:t  of  1934 
(■■.Act")  I  and  Rule  19b-4  thereunder.- 
notice  is  hereby  given  that  on  November 
22,  1999,  the  National  Association  of 
Securitit^s  Dealers,  Inc.  ("NASD"  or 
"AssiK;iation")  through  its  whollv 
owned  subsidiary.  The  Nasdaq  Stock 
Market,  Inc.  ("Nasdaq"),  filed  with  the 
Securities  and  Exchange  Commission 
( "SEC;"  or  "Commission")  the  proposed 
rule  change  as  described  in  Items  I,  II. 
and  III  below,  which  Items  have  been 
prepared  by  Nasdaq  The  Association 
submitted  Amendments  No.  1  '  and  No. 
2^  to  the  proposed  rule  change  on  April 
10,  2000,  and  April  2000,  respectively. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change,  as  amended,  from 
interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Nasdaq  has  filed  with  the 
Commission  a  proposed  rule  change  to 
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securities  deMnnated  for  the  Nasdaq  Natmiial 
Market. 


clarify  certain  provisions  of  its  listing 
standards.  Below  is  the  text  of  the 
proposed  rule  change.  Proposed  new 
language  is  italicized;  proposed 
deletions  are  in  brackets. 


4200.  DEFINITIONS 

(a)  For  purposes  of  the  Rule  4000 
Series,  unless  the  context  requires 
otherwise: 

(1)-(19)  No  change. 

(20)  "Market  Capitalization"  means 
the  closing  bid  price  multiplied  by  total 
shares  outstanding,  including  all 
common  and  convertible  preferred 
shares  (but  excluding  redeemable 
convertible  preferred  shares,  other  than 
preferred  stock  redeemable  solely  by  the 
issuerj. 

(20)-(36)  renumbered  as  (21)-(37). 

(b)  No  change. 

4310.  Qualification  Requirements  for 
Domestic  and  Canadian  Securities 

To  qualify  for  inclusion  in  Nasdaq,  a 
security  of  a  domestic  or  Canadian 
issuer  shall  satisfy  all  applicable 
requirements  contained  in  paragraphs 
(a)  or  (b),  and  (c)  hereof. 

(a)  No  change. 

(b)  No  change. 

(c)  In  addition  to  the  requirements 
contained  in  paragraph  (a)  or  (b)  above, 
and  unless  otherwise  indicated,  a 
security  shall  satisfy  the  following 
criteria  for  inclusion  in  Nasdaq: 

(l)-(7)  No  change. 

{8)(A)  A  failure  to  meet  the  continued 
inclusion  requirements  for  a  number  of 
market  makers  shall  be  determined  to 
exist  only  if  the  deficiency  continues  for 
a  period  of  10  consecutive  business 
days.  Upon  such  failure,  the  issuer  shall 
be  notified  promptly  and  shall  have  a 
period  of  30  calendar  days  from  such 
notification  to  achieve  compliance  with 
the  applicable  continued  inclusion 
standard. 

Compliance  can  be  achieved  by 
meeting  the  applicable  standard  for  a 
minimum  of  10  consecutive  business 
davs  during  the  30  day  compliance 
period. 

(B)  No  change. 

(C)  A  failure  to  meet  the  continued 
inclusion  requirements  for  market 
capitalization  shall  be  determined  to 
exist  only  if  the  deficiency  continues  for 
a  period  of  10  consecutive  business 
days.  Upon  such  failure,  the  issuer  shall 
be  notified  promptly  and  shall  have  a 
period  of  30  calendar  days  from  such 
notification  to  achieve  compliance  with 
the  applicable  continued  inclusion 
standard.  Compliance  can  be  achieved 
bv  meeting  the  applicable  standard  for 
a  minimum  of  10  consecutive  business 


days  during  the  30  day  compliance 
period. 

(9)-(24)  No  change. 

(25)  Corporate  Governance 
Requirements 
«         *         ♦        *        * 
(A)-{G)  No  change. 

(H)  Shareholder  Approval 

(i)  Each  issuer  shall  require 
shareholder  approval  of  a  plan  or 
arrangement  under  subparagraph  a. 
below,  or  prior  to  the  issuance  of 
designated  securities  under 
subparagraph  b.,  c,  or  d.  below: 

a.  No  change. 

b.  When  the  issuance  or  potential 
issuance  will  result  in  a  change  of 
control  of  the  issuer. 

c.  No  change. 

d.  In  connection  with  a  transaction 
other  than  a  public  offering  involving: 

1.  the  sale,  [or]  issuance  or  potential 
issuance  by  the  issuer  of  common  stock 
(or  securities  convertible  into  or 
exercisable  for  common  stock)  at  a  price 
less  than  the  greater  of  book  or  market 
value  which  together  with  sales  by 
officers,  directors  or  substantial 
shareholders  of  the  company  equal  20% 
or  more  of  common  stock  or  20%  or 
more  of  the  voting  power  outstanding 
before  the  issuance;  or 

2.  the  sale,  [or]  issuance  or  potential 
issuance  by  the  company  of  common 
stock  (or  securities  convertible  into  or 
exercisable  common  stock)  equal  to 
20%  or  more  of  the  common  stock  or 
20%  or  more  of  the  voting  power 
outstanding  before  the  issuance  for  less 
than  the  greater  of  book  or  market  value 
of  the  stock. 

(ii)-(vi)  No  change. 
(26)-(28)  No  change. 

(d)  No  change. 

4320.  Qualification  Requirements  for 
Non-Canadian  Foreign  Securities  and 
American  Depositary  Receipts 

To  qualify  for  inclusion  in  Nasdaq,  a 
security  of  a  non-Canadian  foreign 
issuer,  an  American  Depositary  Receipt 
(ADR)  or  similar  security  issued  in 
respect  of  a  security  of  a  foreign  issuer 
shall  satisfy  the  requirements  of 
paragraphs  (a),  (b)  or  (c),  and  (d)  and  (e) 
of  this  Rule. 

(a)-(d)  No  change. 

(e)  In  addition  to  the  requirements 
contained  in  paragraphs  (a),  (b)  or  (c), 
and  (d),  the  security  shall  satisfy  the 
following  criteria  for  inclusion  in 
Nasdaq: 

(1)  No  change. 

(2)  (A)  No  change. 

(B)  No  change. 

(C)  No  change. 

(D)  A  failure  to  meet  the  continued 
inclusion  requirements  for  market 


capitalization  shall  be  determined  to 
exist  only  if  the  deficiency  continues  for 
a  period  of  10  consecutive  business 
days.  Upon  such  failure,  the  issuer  shall 
be  notified  promptly  and  shall  have  a 
period  of  30  calendar  days  from  such 
notification  to  achieve  compliance  with 
the  applicable  continued  inclusion 
standard.  Compliance  can  be  achieved 
bv  meeting  the  applicable  standard  for 
a  minimum  of  10  consecutive  business 
davs  during  the  30  day  compliance 
period. 

(E)  In  the  case  ofADRs.  the 
underlying  security  v\ill  be  considered 
when  determining  the  ADR's 
qualification  for  initial  or  continued 
inclusion  on  Xasdaq. 

(3)-(20)  No  change. 

(21)  Corporate  Governance 
Requirements. 
*         *         *         «         » 

(AHG)  No  change. 

(H)  Shareholder  Approval 

(i)  Each  issuer  shall  require 
shareholder  approval  of  a  plan  or 
arrangement  under  subparagraph  a. 
below,  or  prior  to  the  issuance  of 
designated  securities  under 
subparagraph  b..  c.  or  d.  below: 

a.  No  change. 

b.  When  the  issuance  or  potential 
issuance  will  result  in  a  change  of 
control  of  the  issuer: 

c.  No  change. 

d.  in  cormection  with  a  transaction 
other  than  a  public  offering  involving: 

1.  The  sale,  [or]  issuance  or  potential 
issuance  by  the  issuer  of  common  stock 
(or  securities  convertible  into  or 
exercisable  for  common  stock)  at  a  price 
less  than  the  greater  of  book  or  market 
value  which  together  with  sales  by 
officers,  directors  or  substantial 
shareholders  of  the  company  equals 
20%  or  more  of  common  stock  or  20% 
or  more  of  the  voting  power  outstanding 
before  the  issuance;  or 

2.  the  sale,  [or]  issuance  or  potential 
issuance  by  the  company  of  common 
stock  (or  securities  convertible  into  or 
exercisable  common  stock)  equal  to 
20%  or  more  of  the  common  stock  for 
20%  or  more  of  the  voting  power 
outstanding  before  the  issuance  for  less 
than  greater  of  book  or  market  value  of 
the  stock. 

(ii)-(vi)  No  change. 
(22)-(24)  No  change, 
(f)  No  change. 

4420.  Quantitative  Designation  Criteria 

In  order  to  be  designated  for  the 
Nasdaq  National  Market,  an  issuer  shall 
be  required  to  substantially  meet  the 
criteria  set  forth  in  paragraphs  (a),  (b). 
(c),  (d),  (e),  (f),  or  (g)  below.  Initial 
Public  Offerings  substantially  meeting 
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such  criteria  are  eligible  for  immediate 
inclusion  in  the  Nasdaq  National  Market 
upon  prior  application  and  with  the 
written  consent  of  the  managing 
underwriter  that  immediate  inclusion  is 
desired.  All  other  qualifying  issues, 
excepting  special  situations,  are 
included  on  the  next  inclusion  date 
established  by  Nasdaq. 
(a)-(c)  No  change. 

(d)  Rights  and  Warrants 

(1)  Rights  or  warrants  to  purchase 
designated  se<:urities  may  be  designated 
if  (the  warrants]  they  substantially  meet 
the  above  criteria;  provided.  h(jwever. 
that  they  shall  not  be  subject  to  the 
pubhcly  held  shares,  market  value  of 
publicly  held  shares,  or  bid  price 
requirements  and  shall  not  l)e  rtiquired 
to  meet  the  criteria  set  forth  in 
paragraph  (a]{2).  IblUI.  or  Idl  1 1  if 
immediately  after  the  distribution,  there 
are  at  least  450.000  rights  or  warrants 
outstanding. 

(2)  No  change. 

(e)  Computations 

The  computations  required  by 
paragraph  (a)(1).  (a)(5).  and  {b)(])  shall 
be  taken  from  the  issuer's  most  recent 
financial  information  filed  with  Nasdaq 
The  computations  required  in 
paragraphs  (a)(2),  (d)(:j).  (b)(2),  (b)(,l). 
(c)(1).  and  ((:)(2)  shall  be  as  of  the  date 
of  application  of  the  issuer. 
Determinations  of  beneficial  ownership 
for  purposes  of  paragraphs  (a)(2).  (b)(2). 
and  (c)(1)  shall  be  made  in  accordance 
with  SEC  Rule  i:}d-;J  In  the  case  of 
American  Depositary  Receipts,  the 
computations  required  by  paragraphs 
(a)(1),  (a)(5),  and  (b)(1)  shall  relate  to  the 
foreign  issuer  and  not  to  any  depositary 
or  any  other  person  deemed  to  be  an 
issuer  for  purpo.ses  of  Form  S-12  under 
the  Securities  Act  of  19;i;<.  In  the  case 
of  American  Depositary  Receipts,  the 
underlying  securitv  will  be  (onsiden-d 
when  determining  the  computations 
required  bv  paragmphs  lalllj.  I  a  II 2 1, 
lalOI.  lallSj.  Iall6l.  I  bill  I.  Ibll2l.  IblUI. 
Ibll6l.  IblUI.  Icllll.  IcIUI.  IdlSI.  and 
I (116 1  of  this  rule. 

(n-(g)  No  change. 

4450.  Quantitative  Maintenance 
Criteria 

After  designation  as  a  Nasdaq 
Nationa)  Market  securitv.  a  security 
must  substantially  meet  the  criteria  set 
forth  in  paragraphs  (a)  or  (b).  and  (c), 
(d),  (e),  and  (f)  below  to  continue  to  be 
designated  as  a  national  market  system 
security  A  security  maintaining  its 
designation  under  paragraph  (b)  need 
not  also  be  in  compliance  with  the 
quantitative  maintenance  criteria  in  the 
Rule  4300  series. 


(a)-(f)  No  change. 
Igl  American  Depositary  Receipts 

In  the  case  of  American  Depositary 
Ref:eipts.  the  underlying  security  will  be 
considered  when  determining  the  ADR  s 
qualification  for  continued  inclusion  on 
Nasdaq  under  paragraphs  lalUI.  (aH2). 
(all 3 1,  la  1(4 1,  (bill  I,  lbl(2l.  Ibl(3l.  and 
(bl(5l  of  this  rule. 

4460.  Non-Quantitative  Designation 
Crilteria  for  Issuers  Excepting  Limited 
Partnerships 

(a)-(h)  No  change. 

(i)  Shareholder  Approval 

(1)  Each  NNM  issuer  shall  require 
shareholder  approval  of  a  plan  or 
arrangement  under  subparagraph  (A) 
below,  or  prior  to  the  issuance  of 
designated  securities  under 
subparagraph  (B).  (C).  or  (D)  below: 

(A)  No  change. 

(B)  when  the  issuance  or  potential 
issuance  will  result  in  a  change  of 
control  of  the  i.ssuer; 

{C)  No  change. 

(D)  in  connetrtion  with  a  transaction 
other  than  a  public  offering  involving: 

(i)  the  sale,  (or)  issuance  or  potential 
issuance  by  the  issuer  of  common  stock 
(or  se<;urities  convertible  into  or 
exercisable  for  common  stock)  at  a  price 
less  than  the  greater  of  book  or  market 
value  which  together  with  sales  by 
officers,  directors  or  substantial 
shareholders  of  the  company  equals 
20%  or  more  of  common  stock  or  20% 
or  more  of  the  voting  power  outstanding 
before  the  issuance;  or 

(ii)  the  sale,  [or]  issuance  or  potential 
issuance  by  the  company  of  common 
stock  (or  securities  convertible  into  or 
exercisable  common  stock)  equal  to 
20%  or  more  of  the  common  stock  or 
20%  or  more  of  the  voting  power 
outstanding  before  the  issuance  for  less 
than  the  greater  of  book  or  market  value 
of  the  stock. 

(2)-(6)  No  change. 
(j)-(n)  No  change 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
Nasdaq  included  statements  concerning 
the  purpose  of.  and  basis  for.  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  Nasdaq  has  prepared 
summaries,  set  forth  in  Sections  A.  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 


A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Nasdaq  is  proposing  certain 
clarifying,  non-substantive  amendments 
to  certain  provisions  of  its  listing 
standards.  Specifically,  the  proposed 
changes  will:  (1)  Define  market 
capitalization;  (2)  codify  the  time  frames 
for  determining  compliance  with  the 
continued  inclusion  requirements  for 
market  capitalization  and  number  of 
market  makers;  (3)  clarify  the  need  for 
shareholder  approval  for  a  transaction 
in  which  the  potential  issuance  of 
shares  could  exceed  the  applicable 
threshold;  (4)  codify  the  method  used  to 
determine  whether  an  American 
Depositary  Receipt  complies  with  the 
listing  standards;  and  (5)  clarify  the 
non-application  of  the  publicly  held 
shares,  market  value  of  publicly  held 
shares,  and  bid  price  initial  inclusion 
requirements  to  rights  and  warrants  to 
be  listed  on  the  National  Market. 

Rules  4310(c)(2)(B)(ii)  and 
4450(b)(1)(A)  set  forth  the  market 
capitalization  standards  for  continued 
inclusion  on  The  Nasdaq  SmallCap 
Market  and  the  Nasdaq  National  Market, 
respectively.  These  rules,  however, 
unlike  the  bid  price  requirement,  do  not 
provide  time  frames  for  determining 
when  an  issuer  is  non-complaint  or 
when  it  has  regained  compliance  with 
these  standards.  Accordingly,  Nasdaq 
proposes  to  amend  Rule  4310(c)(8)(C)  * 
to  clarifv'  that  a  failure  to  meet  the 
market  capitalization  continued 
inclusion  requirement  shall  result  if  the 
deficiency  continues  for  a  period  often 
consecutive  business  days  and  that 
compliance  may  be  regained  by  meeting 
the  applicable  standard  for  a  minimum 
often  consecutive  business  days.'' 
Furthermore,  NASD  rules  do  not  define 


^  vl. hough  the  lime  frames  regarding  compliance 
with  thp  contmiied  inclu.sinn  market  capitalization 
slandard.s  are  proposed  to  be  set  furth  only  in  Rule 
43U)((  IIH)I.\).  these  time  frames,  like  those  for  the 
niinimum  bid  price  and  market  value  of  public 
float,  are  applicable  to  isiuers  listed  on  both  The 
Nasdaq  .SmallCap  Market  and  the  Nasdaq  National 
Market   .Specificallv.  the  Rule  4300  Series  (  ontains 
the  qudlifiration  requirements  for  ail  securities 
inc  luded  in  The  .Nasdaq  Stock  Market  while  the 
Rule  4400  Series  sets  forth  additional  requirements 
for  those  securities  designated  for  the  Nasdaq 
National  Market   Sep  Amendments  No   1  and  2. 
supra  notes  3  and  4 

".Mthough  this  proposed  rule,  like  the  minimum 
bid  price  requirement,  states  that  compliance  may 
t)e  regained  b\  meeting  the  applicable  .standard  for 
a  minimum  of  ten  consec  utive  business  davs, 
issuers  are  also  required  to  demonstrate  more  than 
mere  temporary  compliance  in  order  to  protect  the 
interests  of  prospective  investors   See.  e  g  .  Hvan 
Murphy  Inc  .  Securities  Exchange  .^c  t  Rel   No 
38999  (Sept   2.  1997) 


market  capitalization.  In  making  this 
calculation,  Nasdaq  has  traditionally 
considered  the  market  value  of  all 
common  and  convertible  preferred  stock 
(excluding  redeemable  convertible 
preferred  shares  other  than  preferred 
stock  redeemable  solely  by  the  issuer). 
As  such.  Nasdaq  proposes  to  codify  this 
definition  is  proposed  Rule  4200(a)(20). 

Rule  4310rc)(8)(A)  provides  that  an 
issuer  that  fails  to  meet  the  continued 
inclusion  requirements  for  the  number 
of  market  makers  has  30  calendar  days 
to  regain  compliance.  The  rule, 
however,  does  not  indicate  how  the 
issuer  can  regain  compliance. 
Consequently,  Nasdaq  proposes  to 
amend  this  rule  to  provide  that 
compliance  is  achieved  by  meeting  the 
applicable  standard  for  a  minimum  of 
ten  consecutive  business  days,  which  is 
similar  to  the  method  for  determining 
compliance  with  the  bid  price 
requirement.^ 

Rules  4310(c)(25){H)(i)(b)  and  (d), 
4320(e)(21)(H)(i)(b)  and  (d).  and 
4460(i)(l)(B)  and  (D)  refer  only  to  the 
issuance  of  shares  in  conjunction  with 
the  requirement  for  shareholder 
approval,  while  Rules 
4310(c){25)(H)(i)(c)(2). 
4320(e)(21)(H)(i)(c)(2),  and 
4460(i)(l)(C)(ii),  require  shareholder 
approval  based  on  the  present  or 
potenticil  issuance  of  shares. 
Nevertheless.  Nasdaq  has  consistently 
interpreted  the  former  shareholder 
approval  rules  as  including  potential 
issuances  in  order  to  protect 
shareholders'  right  to  vote  on  significant 
corporate  transactions.  The  proposed 
rule  changes  would  therefore  conform 
the  language  of  these  rules, 

HistoricSly,  Nasdaq  has  looked  to  the 
underlying  security  of  an  American 
Depositary  Receipt  (ADR)  for 
determining  compliance  with  certain 
standards  (e.g.,  roimd  lot  shareholders, 
number  of  shares  in  the  public  float, 
market  value  of  public  float,  and  market 
capitalization).  Rule  4320  provides  the 
initial  and  continued  listing  standards 
for  ADRs,  but  does  not  make  clear 
whether  the  underlying  security  should 
be  considered  when  determining 
compliance.  The  proposed  rule  change 
would  clarify  the  continued  inclusion 


'  Although  the  method  of  regaining  compliance 
with  the  continued  inclusion  requirement  for  the 
number  of  market  makers  is  proposed  to  be  set  forth 
only  in  Rule  4310(c)(8)(A).  the  method  for  regaining 
compliance  is  applicable  to  issuers  listed  on  both 
The  Nasdaq  SmallCap  Market  and  the  Nasdaq 
National  Market.  As  stated  previously,  the  Rule 
4300  Series  contains  the  qualiTication  requirements 
for  all  securities  included  in  The  Nasdaq  Stock 
Market  while  the  Rule  440C  Series  sets  additional 
requirements  for  those  securities  designated  for  the 
Nasdaq  National  Market.  See  .Amendments  No.  1 
and  2.  supra  notes  3  and  4. 


time  frame  requirements  for  market 
capitalization  purposes,  and  the  fact 
that  the  underlying  seciuity  should  be 
considered  when  determining 
compliance  in  the  case  of  ADRs. 

Rule  4420(d)(1)  does  not  currently 
reference  the  initial  listing  of  rights  on 
the  Nasdaq  National  Market. 
Specifically,  although  the  Nasdaq 
National  Market  continued  listing 
standards  address  both  warrants  and 
rights,  the  initial  listing  standards 
mention  only  warrants.  This  Rule  also 
states  that  warrants  to  purchase 
designated  seciu-ities  may  be  listed  on 
the  Nasdaq  National  Market  provided 
that  they  substantially  meet  the  initial 
inclusion  requirements  applicable  to 
common  stock.  Consistent  with  the 
industry  practices  for  pricing  this  type 
of  security,  Nasdaq  has  not  historically 
required  issuers  to  satisfy  the  publicly 
held  shares,  market  value  of  publicly 
held  shares,  or  bid  price  initial 
inclusion  standards.  As  such,  Nasdaq 
proposes  to  amend  this  rule  to  clarify' 
the  initial  inclusion  rules  apply  to  rights 
as  well  as  warrants  and  that  issuers  are 
not  required  to  satisfy  the  publicly  held 
shares,  market  value  of  publicly  held 
shares,  or  bid  price  initial  inclusion 
standards  with  respect  to  rights  or 
warrants.^ 

2.  Statutory  Basis 

Nasdaq  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  Section  15A(b)(6)  of  the 
Act^  which  requires,  among  other 
things,  the  Association's  rules  to  be 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices  and,  in 
general,  to  protect  investors  and  the 
public  interest.  As  noted  above. 
Nasdaq's  proposed  rule  changes  are 
aimed  at  clarifying  certain  listing 
standards,  thus  providing  greater 
transparency  in  the  rules  for  issuers  and 
investors. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

Nasdaq  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 


"  Issuers,  however,  must  continue  to  comply  with 
the  requirement  that  there  be  at  least  450,000 
warrants  outstanding  immediately  after  the  public 
distribution  as  set  forth  in  existing  NASD  Rule 
4420(d)(1).  This  rule  is  also  being  amended  to 
clarify  existing  Nasdaq  policy  that  there  must  be 
450,000  rights  outstanding  immediately  after  the 
public  distribution. 

"15  U.S.C.  78o-3(b)(6). 


C.  Self-Regulatory  Organization  s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

ni.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate,  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding,  or 
(ii)  as  to  which  the  Association 
consents,  the  Conunission  will: 

(A)  Bv  order  approve  such  proposed 
rule  chcmge.  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

TV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  vmtten  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street.  N'W. 
Washington.  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Conunission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  the  File  No. 
SR-NASD-99-69  and  should  be 
submitted  by  June  28,  2000. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^" 

Margaret  H.  McFarland, 
Deputy  Secretar\\ 

|FR  Doc.  00-14280  Filed  6-&-00;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[ReiMM  No.  34-42871;  File  No.  SR-NASD- 
00-211 

Self-Regulatory  Organization;  Notice  of 
Filing  and  Immediate  Effectiveness  of 
Proposed  Rule  Change  by  ttte  National 
Association  of  Securities  Dealers,  Inc. 
Relating  to  Trade-Reporting  of 
Average-Price  Trades 

M<|\    U.  JOOd 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act") '  and  Rule  19(>-4  thereunder.- 
notice  is  hereby  given  that  on  May  17. 
2000,  the  National  Association  of 
Securities  Dealers.  Inc.  ("NASD"  or 
"Association"),  through  its  wholly 
owned  subsidiarv  the  Nasdaq  Stock 
Market,  Inc.  ("Nasdati"),  fded  with  the 
Securities  and  Exchange  Commission 
("flommission")  the  proposed  rule 
change  as  described  in  items  I,  II.  and 
III  below,  which  Items  have  been 
prepared  by  Nasdaq  On  Mav  17.  2000. 
Na.sdaq  submitted  Amendment  No.  1  to 
the  proposed  rule  change    '  The 
Commission  is  publishing  this  notice  to 
solicit  comnifMits  on  the  proposed  rule 
change  from  interested  persons 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Nasdaq  proposes  to  amend  NASI) 
Rule  (>420,  Transaction  Reporting,  to 
retjuire  all  transactions  in  exchange- 
listed  securities  that  are  executed  on  a 
weighted  average  basis,  or  effected 
based  on  other  special  pricing  formulae 
to  be  reported  with  a  special  indicator 
Proposed  deletions  are  in  brackets 


Rule  6420.  Transaction  Reporting 

(a)(l)-(5)  No  Change 

(H)  All  members  shall  report  (agencv 
cross]  transactions  at  prices  based  on 
average-weighting  or  other  special 
pricing  formulae  unrelated  to  the 
current  or  closing  price  of  the  security 


'  l'>  I    .SC   7Hs(b)(l| 

••  17(:FK  J4()  I'll.   4 

'NasdiKj  .iri^irMlU  til. •. 1  llir  (irMp(,N,il  mi  .April  14 
2IMK).  pursuant  t,i  S.-,  tioii  m(t)|(JI ..( ihf  .\<  I    1'^ 
I    .SC    7Hslt.l(2)   On  M.iv  r, -'(M«),  \,is,l„c| 
•.utiiiullfil  d  l.'tl.T  from  Kotierl  K  AIht  SMtilcir  Vi<  p 
I'n'shl.Tit  .iiiil  (..'iitT^il  (;.)iiiis.-l    N.is(l,i(|.  lo  Alton 
H.irv.-v   !)insii>ii  rif  M.itki-t  K.-wiul'iliini 
<  iiiiiiiiiission.  .iiiK'iuliii^  llir  pnipus.il  I'  .•\in.n,|iii.Mit 
Nil    1    I   111  .'KniiMiilinitiit  \ii    I.  \,isil,i<|  rHt|iii'si.',! 
that  tho  lidmmisMDii  i  onsuli-r  tin-  prupusal  uii.lir 
Sf.  ti.iu  lM(l)|(J|(A).if  thp  .Alt,  15  1!  SC:, 
rUsltill  IJI.M   H,.i  iuisf  N.iMlrtq  jinmndftl  thi'  prdposal 
In  111,.  It  un.|fr.S,.<ti..ii  iy(h|HI|A)ciftli.- All.  the 

l.rPIMIIUSSUIIl  1  llMMctlTS  ihi"  prnpus.ll   ri^nil'll  IIS  llf 

'til'  cl,iti>  .it  Itii'  ,irii>MHliii»Mil    riiiTHf.iri'   ihi'  .jiilc  of 
ilii'  .im.'M.iiii.ni  IS  .IfHiiiml  tlin  i|,iii.  ,,|  ihc  liliiig  of 

till'  priip.is.il 


on  the  primary  market  to  Nasdaq  using 
a  special  indicator,  as  designated  by  the 
Association. 

(h)-(e)  No  Change. 

«         •         •         *         • 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission. 
Nasdaq  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  anv 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  spet:ified 
in  Item  IV  below.  Nasdaq  has  prepared 
summaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A  SfIt-Regul(itor\-  Urbanization's 
Statfnwnt  of  the  Purpose  of,  and 
Statutory-  Basis  for.  the  Proposed  Rule 
(^han^e 

1    Purpose 

The  NASD  proposes  to  amend  NASD 
Rule  6420,  Transaction  Reporting,  to 
retjuire  all  transactions  in  exchange- 
listed  securities  executed  in  the  over- 
the-counter  market  and  done  on  a 
weighted  average  or  other  special- 
pricing  basis  to  be  reported  with  a  W 
trade  modifier. 

NASD  Rule  6420  sets  out  NASD 
member  reporting  obligations  for 
transactiims  in  exchange-listed 
securities  effected  in  the  over-the- 
counter  market  (re.  third  market 
transaction).  NASD  Rule  6420(a)(6) 
requires  members  to  append  a  special 
indicator  (.VV)  to  a  trade  report  when 
effecting  agency  crosses  at  prices  based 
on  average-weighting  or  other  special 
pricing  formulae  unrelated  to  the 
current  or  closing  price  of  the  security. 
The  NASD  adopted  this  rule  in  1994.-' 
in  part,  because  these  weighted-average 
trades  were  being  effected  in  the  third 
market  at  a  price  that  did  not  relate  to 
the  closing  price  on  the  primarv 
exchanges,  but  such  trades  affected  the 
reporting  of  the  last  sale  in  the  exchange 
listed  se<:urity  to  the  media  and 
vendors.  Pursuant  to  Rule  6420,  these 
weighted  average  or  special  pricing 
formulae  trades,  when  reported  with  the 
.W  modifier,  do  not  affect  the  last  sale 
pri(  e 

According  to  the  NASD,  when 
adopted,  the  scope  of  Rule  6420(a)(6) 
was  limited  to  agency  cross  trades 
effected  on  a  weighted  average  basis  or 
other  spfK:ial  pricing  formulae  because  a 


majority  of  the  trades  at  the  time  were 
being  effected  on  an  agency  cross  basis. 
Since  1991,  the  market  has  changed  in 
many  ways.  In  particular,  the  NASD 
recently  amended  a  number  of  its  rules 
to  allow  certain  systems,  including  the 
Automated  Confirmation  and 
Transaction  System  ("ACT"),  to  stay 
open  until  6:30  p.m.  Eastern  Time  ''to 
facilitate  after-hours  trading.*'  As  part  of 
this  initiative,  the  NASD  amended  Rule 
6420  to  require  members  to  report 
within  90  seconds  transactions  effected 
between  9:30  a.m.  and  6:30  p.m.  Prior 
to  this  change,  the  90  second  trade- 
reporting  requirement  applied  to 
transactions  effected  between  9:30  a.m. 
and  5:15  p.m.  and  transaction  effected 
between  5:15  and  6:30  p.m.  were  not 
subject  to  90  second  trade  reporting 
requirements;  rather,  such  transactions 
were  reported  the  next  dav  [i.e.,  T-i-1)  on 
an  "as  of  basis. 

One  effect  of  this  rule  change  has 
been  to  subject  transactions  that 
previously  were  reported  on  an  "as  of 
basis  T-t-1 — because  they  were  effected 
between  5:15  p.m.  and  6:30  p.m.— to  90 
second  trade  reporting  requirements. 
Recently,  the  NASD  has  learned  that  a 
sizable  number  of  trades  effected  during 
the  5:15  p.m.  and  6:30  p.m.  time  period 
are  volume-weighted  transactions, 
which  are  effected  on  a  principal  or 
riskless  principal  basis.  These  volume- 
weighted  trades  are  often  effected  at  a 
price  unrelated  to  the  close  (or  if 
effected  during  the  trading  dav,  the  last 
sale)  on  the  primary  exchange.  Because 
these  trades  are  not  executed  as  agency 
crosses  and  thus  not  subject  to  the  .W 
reporting  requirement  in  Rule 
6420(a)(6).  they  are  reported  to  the  tape 
without  a  modifier  and  they  affect  the 
reporting  to  the  media  and  vendors  of 
the  last  sale  in  the  exchanged-listed 
security.  As  such,  there  is  the  potential 
for  disorderly  markets  when  the  security 
opens  the  next  day  on  the  primarv 
exchange  at  a  price  that,  although 
related  to  the  last  sale  on  the  primary 
exchange,  is  unrelated  to  the  last 
reported  price  that  was  effected  on  a 
weighted  average  basis  on  the  previous 
day  prior  to  6:30  p.m.  As  a  short-term 
method  of  alleviating  confusion  before 
this  rule  change  could  be  proposed,  the 
NASD  requested  that  NASD  members 
report  these  weighted  average  trades 
effected  between  4:00  and  6:30  p.m.  on 
an  "as  of  basis.  T+l. 

The  NASD  proposes  to  amend  NASD 
Rule  6420  to  require  all  transactions,  not 


*  .SfcSiKTurilies  K\c  lirtiiK«'  .-Xi  t  Ki-Iimm'  N.  .   J'ifitj 
(AuKusI  .10.  I'lqi).  Sb  KK  4ti(12J  (.S.-ptcinbLT  9.  1991) 
(urdw  appniv  iiii;  1  ilf  No.  SR-NASD-91-37). 


''  .Ml  times  muntiont'd  iii  this  proposal  an"  Kaslern 
SlanriarrI  limfs 

''  ,Sre  .Sc(  iirilics  Kxi  haiiRe  .\t\  Kclnase  No  42003 
|()t  lob«!r  I).  1999).  h4  VK  Sh.''.'".4  (C)(  lober  20.  19991 
(urdi-r  apprnvin^  (iIm  No  .SR-N.A.SD-qq-.IT  on  a 
pilot  iMsis) 


just  agency  crosses,  in  exchange-listed 
securities  that  are  based  on  a  weighted 
average  or  other  special  pricing 
formulae,  to  be  reported  with  the  .W 
modifier. 

2.  Statutory  Basis 

Nasdaq  believes  that  the  proposed 
rule  change  is  consistent  with  Section 
15A(b)(6)  ^of  the  Act.  Among  other 
things.  Section  15A{h)(6)  requires  that 
the  rules  of  a  national  securities 
association  be  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principles  of  trade,  to  foster  cooperation 
and  coordination  with  persons  engaged 
in  regulating,  clearing,  settling, 
processing  information  with  respect  to, 
and  facilitating  transactions  in 
securities,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system  and  in  general  to  protect 
investors  and  the  public  interest.  In 
addition,  Nasdaq  believes  that  the 
proposed  rule  change  furthers  the 
objective  set  forth  in  Section 
llA(a)(l)(C)(iii)«of  the  Act  by  ensuring 
the  availability  to  brokers,  dealers  and 
investors  of  information  with  respect  to 
quotations  for  and  transactions  in 
securities.  Nasdaq  believes  that 
reporting  transactions  in  exchange- 
listed  securities  that  are  marked  with  a 
special  indicator  to  identify  their  unique 
pricing  formulae  is  appropriate  for 
regulatory  purposes  and  will  reduce 
investor  confusion  with  regard  to  these 
transactions. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

Nasdaq  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  proposed  rule 
change:  (1)  Does  not  significantly  affect 
the  protection  of  investors  or  the  public 
interest;  (2)  does  not  impose  any 
significant  burden  on  competition;  and 
(3)  does  not  become  operative  for  30 
days  from  May  17,  2000,  the  date  on 


which  it  was  filed  and,  since  the 
Exchange  provided  the  Commission 
with  written  notice  of  its  intent  to  file 
the  proposed  rule  change  at  least  five 
business  days  prior  to  the  filing  date,^ 
the  proposed  rule  change  has  become 
effective  pursuant  to  Section  19(b)(3)(A) 
of  the  Act  'o  and  subparagraph  (f)(6)  of 
Rule  19b-4  thereunder." 

At  any  time  within  60  days  of  the 
filing  of  the  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule  is 
consistent  with  the  Act.  Person  making 
vmtten  submissions  should  file  six 
copies  thereof  with  the  Secretary. 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  N.W.,  Washington,  D.C. 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  File  No. 
SR-NASD-00-21  and  should  be 
submitted  by  June  28,  2000. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'^ 

Margaret  H.  McFarland. 
Deputy  Secretan,'. 

[FR  Doc.  00-14281  Filed  6-6-00;  8:4.t  ami 
BILUNG  CODE  8010-01-M 
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MS  U.S.C.  78k-l(a)(l)lC;)(iii). 


"Thp  Commission  notes  that  iN'asdaq  gave  the 
Cirimmission  notice  of  its  intent  to  file  the  proposed 
rule  change  through  its  original  filing  of  the 
proposal  pursuant  to  Section  19(b)(2)  of  the  .\i\  on 
April  14.2000. 

'"15  U.S.C.  7Hsa')(3)(A) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-42859;  File  No.  SR-NSCC- 
00-04] 

Self-Regulatory  Organizations; 
National  Securities  Clearing 
Corporation;  Notice  of  HIIng  and 
Immediate  Effectiveness  of  Proposed 
Rule  Change  Relating  to  a  Ctiange  in 
Fee  Schedule 

May  30.  2000. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),>  notice  is  hereby  given  that  on 
April  6,  2000,  the  National  Securities 
Clearing  Corporation  ("NSCC")  filed 
with  the  Securities  and  Exchange 
Commission  ("Commission  ")  the 
proposed  rule  change  as  described  in 
Items  I,  II,  and  III  below,  which  items 
have  been  prepared  primarily  by  NSCC. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
parties. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  consists  of 
changes  to  NSCC's  fee  schedule. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission. 
NSCC  included  statements  concerning 
the  purpose  of  and  basis  for.  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  NSCC  has  prepared 
summaries,  set  forth  in  sections  (A).  (B). 
and  (C)  below,  of  the  most  significant 
aspects  of  these  statements.^ 

(Al  Self-Regulatory  Organization  s 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

On  December  30.  1999.  NSCC  filed  a 
rule  change  to  amend  its  fee  schedule  to 
charge  fees  to  members  using  its 
Insurance  Processing  Ser\'ices  ("IPS") 
for  the  transmission  of  test,  as  well  as 
production,  files. '  These  charges 
became  effective  on  lanuary  3,  2000. 
However,  in  order  to  encourage  industry 
participation  in  pilot  test  development 
programs,  NSCC  has  determined  that  it 


'15  U.S.C.  78s(liini 

-The  Commission  has  modified  the  text  of  the 
summaries  prepared  by  NSf'C;. 

'Securities  Exchange  .\c\  Release  No  42336 
(lanuan,  12.  2000),  fi.";  FR  3514. 


36204 


Federal  Register/ Vol.  65,  No.  110 /Wednesday,  June  7,  2000 /Notices 


will  not  impose  test  fees  nn  participants 
participating  with  NSCC  in  pilot  test 
programs  to  develop  service 
enhancements  or  additional  IPS 
products.  Thus  a  participant  in  a  pilot 
test  program  will  not  be  charged  for  the 
transmission  of  pilot  test  fdes  for  the 
period  of  time  from  the  date  the 
participant  commences  participation  in 
the  pilot  program  through  the  date  that 
is  the  last  business  day  of  the  calendar 
month  immediately  following  the 
month  during  which  the  pilot 
enhancement  or  new  IPS  product  is  first 
released  by  NSCX;  into  production.  Any 
current  IPS  participants  participating  in 
a  prior  pilot  development  program  will 
not  be  charged  for  their  applicable  test 
fdes  through  April  30,  2000.  Thereafter, 
they  will  be  charged  m  accordance  with 
NSC(;'s  revised  fee  schedule. 

The  proposed  rule  change  is 
consistent  with  the  requirements  of  the 
Act.  as  amended,  and  the  rules  and 
regulations  thereunder  since  it  provides 
for  the  equitable  allocation  of  dues,  fees, 
and  other  charges  among  NSCX  Is 
participants. 

IBI  Sulf-Rfgiilator}'  Orffonization  's 
Statement  on  Burdfn  on  Competition 

NS(]r,  does  not  believe  that  the 
propo.sed  rub-  change  will  have  an 
impact  on  or  impo.se  a  burden  on 
competition 

/(-'/  Self-Heguliiton-  Organiztition's 
Statenufnt  on  Uninnifnts  on  the 
Proposed  Rule  Chungc  Hetei\ed  From 
Members.  Partuipnnts  or  Others 

No  written  t:omments  relating  to  the 
proposed  rule  change  have  been 
solicited  or  rtunivcd  NS(X:  wdl  notify 
the  (iommission  of  any  wriftini 
comments  received  by  NSCC. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  Section 
19(b)(3)(A)(ii)-»  of  the  Act  and  Rule  19b- 
4(f)(2)  '  promulgated  thereunder 
because  the  proposal  establishes  or 
changes  a  due.  fee.  or  other  charge 
imposed  by  NSCC.  At  any  time  within 
sixty  days  of  the  filing  of  such  proposed 
rule  change,  the  Commission  may 
summarily  abrogate  such  rule  change  if 
it  appears  to  the  Commission  that  such 
action  is  necessary  or  appropriate  in  the 
public  interest,  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  purposes  of  the  Act. 


rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  malting  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
(A)mmission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U  S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street.  NW  , 
Washington.  DC  20549.  Copies  of  such 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  NSCC.  All  submissions  should 
refer  to  File  No  SR-NSCC-00-04  and 
should  be  submitted  by  fune  28,  2000. 
For  the  Commission  bv  the  Division 
of  Market  Regulation,  pursuant  to 
delegated  authority  '' 

Marf{are(  H.  NtcFarland. 

Drfiuly  Sri Tf  Ian, 

(PR  Doc.  00-14249  Kil.<i  (.-h-00;  8;45  am| 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-42864;  File  No.  SR-NSCC- 
99-09) 

Self-R«gulatory  Organizations; 
National  Securities  Clearing 
Corporation;  Notice  of  Filing  and  Order 
Granting  Accelerated  Approval  of  a 
Proposed  Rule  Change  Relating  to 
Additional  Procedures  for  Class  A 
Surveillance  of  Certain  Settling 
Members  and  to  tt>e  Collection  of 
Clearing  Fund  and  Other  Collateral 
Deposits  From  These  Settling 
Members 

Pursuant  to  section  19(b)(i)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
luly  16,  1999,  the  National  Securities 
Clearing  Corporation  ("NSCC")  filed 
with  the  Securities  and  Exchange 
(Commission  ("Commission")  and  on 
May  12.  2000.  amended  the  proposed 


rule  change  as  described  in  Items  I  and 
II  below,  which  items  have  been 
prepared  primarily  by  NSCC-  The 
Commission  is  publishing  this  notice 
and  order  to  solicit  comments  from 
interested  persons  and  to  grant 
accelerated  approval  of  the  proposed 
rule  change  through  May  31,  2001. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  extends  the 
temporary  approval  of  additional 
procedures  that  govern  the  placement  of 
NSCC  members  on  Class  A  surveillance 
and  the  clearing  fund  deposit  and  other 
collateral  requirements  for  such 
members. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
NSCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  NSCC  has  prepared 
summaries,  set  forth  in  sections  (A),  (B). 
and  (C)  below,  of  the  most  significant 
aspects  of  these  statements. ' 

lAI  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statuton-  Basis  for.  the  Proposed  Rule 
Change 

NSCC  seeks  to  extend  the  temporary- 
approval  of  Addendum  O,  which 
governs  the  application  of  Class  A 
surveillance  procedures  to  and  the 
additional  coUateralization 
requirements  for  settling  members  that 
engage  in  certain  over-the-counter 
("OTC")  market  making  activities. 
Addendum  O  is  designed  to  decrease 
the  risks  associated  with  OTC  market 
makers  by  use  of  Class  A  surveillance 
and  special  coUateralization  procedures. 
The  Commission  originally  granted 
temporary  approval  on  May  10.  1996. 
and  has  subsequently  extended  its 
approval  through  May  31,  2000.* 


r.  I'.SC   7Hs(l)H  DI.Mhil 
17(:KK  240  I'll,— »(ni-M 


ir  CFK  2(M).  t(V-.l|,i)(l2), 
I"!  1    .SC;   78s(b)(I). 


*'  111  Its  anieniiiiipnt.  N.SCX:  withdrew  anv 
propiispf)  (  hanijps  tii  .Addfndum  ()  to  N.S(X:  Rules 
and  rf-qufsted  thdl  thf  Ciimmission  extenil  thp 
Ifniporarv  approval  i)f  .Addendum  ()  in  its  r  uirent 
form   Li'ttcr  from  Ric.hard  Palev.  ."Vs.sot  late  Coun.sel. 
NSCX:(Mav  11.  20001 

'The  (iomniission  has  modififid  the  text  of  thi- 
summaries  prepared  by  N.SCX". 

■•  For  a  1  omplete  disc  ussion  of  NSfX.'s  Class  A 
.Surveillance  procedures  and  coUateralization 
rec)uirements.  refer  to  .Securities  Exchange  Act 
Release  Nos   37202  (Mav  10.  1996).  61  FR  24993 
(File  .\o  SR-NS(X;-95-17|.  38622  (Mav  19,  1997). 
62  FR  272H.'>  (File  No.  .SR-N.SCX>-97-04|;  40034 
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NSCC  believes  that  the  proposed  nile 
change  is  consistent  with  the 
requirements  of  section  1 7 A  of  the  Act  ^ 
and  the  rules  and  regulations 
thereunder  because  the  surveillemce  and 
additional  coUateralization  procedures 
will  facilitate  the  safeguarding  of 
securities  and  funds  which  are  in  its 
custody  or  control  or  for  which  it  is 
responsible,  and  in  general  will  protect 
investors  and  the  public  interest. 

(Bj  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

NSCC  does  not  believe  that  the 
proposed  rule  change  will  have  an 
impact  on  or  impose  a  burden  on 
competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  relating  to  the 
proposed  rule  change  have  been 
solicited  or  received.  NSCC  will  notifv 
the  Commission  of  any  written 
comments  received  by  NSCC. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Section  17A(b)(3){F)  of  the  Act 
requires  that  the  rules  of  a  clearing 
agency  be  designed  to  assure  the 
safeguarding  of  securities  and  funds 
which  are  in  the  custody  or  control  of 
the  clearing  agency  and  generally  to 
protect  investors  and  the  public  interest. 
As  the  Commission  previously  stated,  it 
finds  that  NSCC's  proposed  rule  change 
is  consistent  with  these  obligations 
under  the  Act  because  it  should  help 
NSCC  protect  itself,  its  members,  and 
investors  from  members  that  pose  an 
increased  risk  because  of  their 
involvement  in  OTC  market  making.*^ 

Under  the  proposal,  NSCC  will 
continue  to  have  the  authority  with 
respect  to  members  which  participate  in 
OTC  market  making  activities  or  clear 
for  correspondents  that  engage  in  such 
activity  (1)  to  place  such  members  on 
Class  A  surveillance.  (2)  to  require  such 
members  to  post  additional  collateral 
with  NSCC,  and  (3)  to  calculate  an 
alternative  clearing  fund  requirement 
for  such  members  when  additional  risk 
factors  are  present.  Collectively,  the 
higher  level  of  surveillance,  the 
additional  level  of  coUateralization,  and 
the  alternative  clearing  fund 
requirements  should  help  ameliorate 
NSCC's  exposure,  which  in  turn  should 


assist  NSCC  in  fulfilling  its  obligations 
under  the  Act  to  safeguard  securities 
and  funds  for  which  it  has  control  of  or 
is  responsible  for  and  to  protect 
investors  and  the  public  interest." 

NSCC  has  requested  that  the 
Commission  find  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after 
publication  of  the  notice  of  filing 
because  accelerated  approval  will  allow 
NSCC  to  continue  to  utilize  its  Class  A 
surveillance  procedures,  the  interim 
coUateralization  policy,  and  the 
alternative  clearing  fund  formula 
without  interruption  until  it  makes  a 
filing  requesting  permanent  approval  of 
the  rule  change.  "The  Conunission  finds 
good  cause  for  granting  approval  prior 
to  the  thirtieth  day  after  the  date  of 
publication  of  the  notice  because  this 
should  allow  NSCC  to  continue  to 
protect  itself  and  its  participants  from 
the  potential  risks  of  OTC  market 
making  activities  without  interruption 
when  the  current  approval  of 
Addendum  O  expires  on  May  31.  2000. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW.. 
Washington.  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
conununications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW.. 
Washington,  DC  20549.  Copies  of  such 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  NSCC.  All  submissions  should 
refer  to  File  No.  SR-NSCC-99-09  and 
should  be  submitted  by  June  28,  2000. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  that  the 


(Mav  27.  1998).  63  FR  30277  (File  No  SR-NSCC- 
98-031.  dune  4,  1999),  64  FR  31664  (File  No.  SR- 
NSCX:-99-06| 

'15  U.SC.  78q-l. 

^  Supra  note  4 


"  As  noted  in  each  of  the  previous  approval 
orders,  prior  to  filing  a  proposed  rule  change 
seeking  permanent  approval  of  the  procedures  set 
forth  in  this  temporan,  approval  order.  NSCC  shall 
present  to  the  Commission  a  more  detailed  report 
of  its  findings  regarding  the  adequacv  of  the 
controls  and  discussing  any  changes  to  bo  made  to 
the  procedures. 


proposed  rule  change  (File  No.  SR- 
NSCC-99-09)  be.  and  hereby  is 
approved  on  an  accelerated  basis 
through  May  31,  2001. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland. 

Deputy  Secretan,-. 

\VR  Doc.  00-14253  Filed  6-6-00:  8:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-42873;  File  No.  SR-NSCC- 
00-07] 

Self-Regulatory  Organizations; 
National  Securities  Clearing 
Corporation;  Notice  of  Filing  and  Order 
Granting  Accelerated  Approval  of  a 
Proposed  Rule  Change  Related  to 
Certain  Mini-Tender  Offers 

May  31.  2000. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"). '  notice  is  hereby  given  that  on 
May  26.  2000.  the  National  Securities 
Clearing  Corporation  ("NSCC")  filed 
with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I  and  II  below,  which  items  have 
been  prepared  primarily  by  NSCC.  The 
Commission  is  publishing  this  notice 
and  order  to  solicit  comments  from 
interested  persons  and  to  grant 
accelerated  approval  of  the  proposal. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  permits 
NSCC  to  process  certain  securities 
which  are  subject  to  mini-tender  offers 
through  NSCC's  continuous  net 
settlement  ("CNS")  system. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission. 
NSCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  FV  below.  NSCC  has  prepared 
summaries,  set  forth  in  sections  (A).  (B). 


''17CFR200.30-3(a)(12) 
■  15  I!. S.C.  78s(bH]|. 
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and  (C)  below,  of  the  most  significant 
aspects  of  such  statements.  -' 

lAI  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
filing  is  to  permit  NSfX'  to  keep 
McDonalds  Corp..  USX-Maraton  GR., 
and  Blackrock  Inc.,  securities,  which  are 
subject  to  mini-tender  offers,  in  the  CNS 
system.  Under  normal  circumstances 
because  these  mini-tender  offers  have 
no  protect  period,  NSCX;  would  exit 
these  securities  from  CNS.  However, 
because  of  the  high  trading  volume  in 
these  securities  and  the  operational 
impact  exiting  this  security  from  CNS 
would  have  on  NvSCC's  participants, 
NSCC  has  filed  this  rule  change  to  allow 
NSCC  to  continue  to  process  these 
securities  in  CNS.  If  NSC(^  receives  a 
request  from  a  long  participant,  NS(-C 
will  exit  the  relevant  position  and  will 
issue  a  receive  and  deliver  instruction 
naming  short  participants  seltK:ted  by  an 
allocation  procedure  using  the  oldest 
short  position  first.  Participants  who 
wish  to  participate  in  any  of  the  tender 
offers  must  contact  NSC(;  Operations  no 
later  than  1:00  PM  nn  Tuesday,  May  :U). 
2000.  so  arrangements  can  be  mad<!  to 
remove  the  relevant  positions  from  CNS 

NSCC  believes  that  the  proposed  rule 
change  is  consistent  with  the 
retjuirements  of  the  Act  and  the  rules 
and  regulations  thereun<ier  In 
particular,  the  proposed  rule  change  is 
consistent  with  stn  timi  17,\(b)(:t)(F)  of 
the  Act  '  which  r('({uires  that  the  rules 
of  a  ( learing  agency  he  designtnl  to 
pnunote  the  prompt  and  accurate 
clearance  and  settlement  of  securities 
transactions. 

IBI  Self-Regulator\'  Organization's 
Statement  on  Burden  on  Competition 

NSCC  does  not  believe  that  the 
proposed  rule  change  will  have  an 
impact  oil  or  impose  a  burden  on 
<:ompetition 

ICI  Self-Regul(itor\-  Organi/.ation's 
Statement  on  Ci^mnients  on  the 
Proposed  Rule  Cluniiie  Re(  eived  triuii 
Members,  Partii  ipants.  or  Others 

No  written  comments  have  been 
solicited  or  received   NSCC!  will  notify 
the  (iommission  of  any  written 
comments  received  by  NSCXI. 


in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder  and 
particularly  with  the  requirements  of 
section  17A(b)(3)(F).'«  Section 
17A(b)(3)(F)  requires  that  the  rules  of  a 
clearing  agency  be  designed  to  promote 
the  prompt  and  accurate  clearance  and 
settlement  of  stjcurities  transactions. 
Allowing  these  securities  which  are 
subject  to  mini-tender  offers  to  continue 
to  be  processed  in  the  CNS  system 
should  help  ensure  the  securities  will  be 
promptly  and  accurately  cleared  and 
.settled. 

NSCC  has  requested  that  the 
Commission  approve  the  proposed  rule 
change  prior  to  the  thirtieth  day  after 
publication  of  the  notice  of  the  filing. 
The  Commission  finds  good  cause  for 
approving  the  rule  change  prior  to  the 
thirtieth  day  after  publication  because 
such  approval  will  allow  NSCC  to 
c:ontinue  to  process  these  securities  in 
the  (;NS  system. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  .S«K;urities  and  Exchange 
Commission,  450  Fifth  Street,  NVV.. 
Washington.  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  fileci  with  the 
(ionmiission.  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C;.  552,  will  be 
available  for  inspection  and  copying  in 
the  (Commission's  Public  Reference 
Room,  450  Fifth  Street,  NVV, 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  N.S(X^  All  submissions  should 
refer  to  File  No.  SR-NSCC-00-07  and 
should  be  submitttHl  by  |une  28,  2000. 

It  IS  therefore  ordered,  pursuant  to 
section  19(bK2)  of  the  Act."'  that  the 
proposed  rule  change  (File  No.  SR- 


NSCC-00-07)  be  and  hereby  is 
approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
dulhority  " 

Margaret  H.  McFarland, 
Deputy  Secrt'tan,' 
jFR  Do(    00-14258  Filed  6-6-00;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[RaiMM  No.  34-42848;  Fll*  No.  SR-PCX- 
99-18] 

S«lf-R«gutatory  Organizations;  Ordar 
Approving  Propo— d  Rula  Changa  and 
Notica  of  Filing  and  Ordar  Granting 
Accatoratad  Approval  to  Amandmant 
No.  1  to  tha  Propoaad  Rula  Changa  by 
tha  Pacific  Exchanga,  Inc.,  Relating  to 
Facilitation  Crosaas 

Mhv  26,  2000 

1.  Introduction 

On  June  4,  1999,  the  Pacific  Exchange. 
Inc.  ("PCX"  or  "Exchange")  filed  with 
the  .Securities  and  Exchange 
Commission  ("Commission"),  pursuant 
to  .Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act") '  and  Rule 
19b— 4  thereunder.-  a  proposed  rule 
change  to  give  member  firms  a 
participation  right  in  trades  proposed  as 
facilitation  crosses  in  certain 
circumstances;  and  to  allow  facilitation 
crosses  for  broker-dealer  orders.  Notice 
of  the  proposed  rule  change  was 
published  for  comment  in  the  Federal 
Register  on  .September  21.  1999.  *  On 
May  26,  2000.  the  PCX  filed 
Amendment  No.  1  to  the  proposal.*  No 
comments  were  received  on  the 
proposal.  This  order  approves  the 
proposed  rule  change,  as  amended, 
accelerates  approval  of  Amendment  No. 

I,  and  solicits  comments  from  interested 
persons  on  that  amendment. 

II.  Description  of  the  Proposal 

PCX  Rule  6.47(b)  sets  forth  the 
procedures  by  which  a  fioor  broker 
representing  the  order  of  a  member 
firms  public  customer  may  cross  it  with 
a  contra  side  order  provided  by  the  firm 
from  its  own  proprietary  account.  In 
these  circumstances,  the  firm  is  said  to 
be  "facilitating"  the  customer  order,  and 


!  lir  ( '.Dnirntssittn  h.is  iiiuihtii'tl  (In-  ti'Xl  of  ttlf 
iinin.trifs  prfpaml  bv  N.SC.Ci. 

•  i:.  I   .s.(;  7B<)-i(tp)(j)iFl. 


«15  U.S.C;.  7H.|    UhKillH 

"jsij-S-c;.  7Hs(i))(.:) 


-  17CTR  ZlX).je-:t(al(12l. 

1  15  U.SC   7as(b)(l) 

'17(:FR24CJ  iyl)-4 

'  Sff  .St'<  unties  Fx(  hanRc  .^c:t  RnlRase  No  41867 
(.Si'ptHinln'r  1.1.  l«t4M).  M  FR  51171 

■*  The  siilislHiilive  niodifu  rttions  iif  .\nien(inient 
No   1  are  ini  iirpdraleii  in  the  (le.s<  riplioii  cif  llie 
prDposal  in  .Set  titin  II  Iwlttw.  ami  are  further 
ilisLUvsiid  in  S4]i.tuiii  HI  Ih;1iiw 
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the  transaction  is  called  a  "facilitation 
cross." 

Under  the  current  version  of  the  rule, 
a  floor  broker  seeking  to  execute  a 
facilitation  cross  must  first  bring  the 
transaction  to  the  trading  floor  and 
request  a  market  from  the  trading 
crowd.  After  receiving  bids  and  offers 
from  the  crowd,  the  floor  broker  must 
propose  a  price  at  which  to  cross  the 
order  that  improves  upon  the  price 
provided  by  the  crowd.  However,  before 
the  floor  broker  can  execute  the  cross, 
the  market  makers  in  the  crowd  are 
given  the  opportunity  to  take  all  or  part 
of  the  transaction  at  the  proposed  price. 

Under  the  current  rule,  if  the  crowd 
does  not  want  to  participate  in  the  trade, 
the  floor  broker  may  proceed  with  the 
cross.  If  the  crowd  wants  to  take  part  of 
the  order,  however,  the  crowd  has 
precedence  and  the  floor  broker  mav 
cross  only  that  amount  remaining  after 
the  crowd  has  taken  its  portion.  If  the 
crowd  wants  to  take  the  entire  order,  the 
fioor  broker  will  not  be  able  to  cross  any 
part  of  the  order. 

The  proposed  rule  change,  applicable 
to  both  equity  options  and  index 
options.''  would  entitle  the  floor  broker, 
under  certain  conditions,  to  cross  a 
specified  percentage  of  the  customer 
order  on  behalf  of  the  member  firm 
before  market  makers  in  the  crowd  can 
participate  in  the  transaction.  This 
provision  would  apply  only  to  orders  of 
200  contracts  or  more.  The  percentage  of 
the  floor  broker's  guarantee  would 
depend  upon  whether  the  price  at 
which  the  order  is  ultimately  traded  is 
at  the  crowd's  best  bid  or  offer  in 
response  to  the  broker's  initial  request 
for  a  market,  or  at  an  improved  price. 

First,  the  floor  broker  would  be 
granted  a  right  under  the  proposal  to 
execute  a  facilitation  cross  event  at  the 
price  that  does  not  improve  upon  the 
best  bid  or  offer  provided  by  the  crowd 
in  response  to  his  initial  request  for  a 
market.  The  proposed  rule  change 
provides  th.tt  where  the  trade  takes 
place  at  tho  market  provided  by  the 
crowd,  all  public  customer  orders  in  the 
book  '^  and  those  represented  in  the 
crowd  at  the  time  the  market  was 
established  would  first  need  to  be 
satisfied.  Once  these  public  customer 
orders  are  satisfied,  the  floor  broker 
would  be  entitled  to  facilitate  25%  of 
the  contracts  remaining  in  the  customer 
order. 

The  proposed  rule  change  further 
provides  that  if  the  floor  broker 


proposes  the  facilitation  cross  at  a  price 
between  the  best  bid  and  offer  provided 
by  the  crowd  in  response  to  his  initial 
request  for  a  market — and  the  crowd 
then  wants  to  take  part  or  all  of  the 
order  at  the  improved  price — the  floor 
broker  would  be  entitled  to  priority  over 
the  crowd  to  facilitate  40%  of  the 
contracts "  remaining  after  any  public 
customer  orders  represented  at  that 
improved  price  have  been  satisfied." 

In  the  case  of  orders  for  less  than  200 
contracts,  the  proposed  rule  change 
makes  clear  that  the  floor  broker  would 
be  permitted  to  facilitate  a  customer 
order  by  following  PCX  Rule  6.47(b) 
procedures,  but  would  not  receive  any 
priority  over  the  crowd. ^ 

As  under  the  current  version  of  the 
PCX  facilitation  cross  rule,  the  order 
tickets  for  both  the  customer  order  and 
the  firm's  facilitation  order  would  be 
required  under  the  proposal  to  display 
all  the  terms  of  the  orders,  including 
any  contingencies  involving,  and  all 
related  transactions  in,  either  options  or 
the  underlying  security.  Similarly,  the 
floor  broker  would  continue  to  be 
required  to  disclose  all  securities  that 
are  components  of  the  customer  order 
before  requesting  the  crowd's  market.'" 

The  proposed  rule  change  adds  a 
stipulation  that  would  require  the  floor 
broker  to  clearly  disclose  to  the  crowd 
that  he  is  intending  to  execute  a 
facilitation  cross  when  he  initially  asks 
for  its  market.  Once  the  trading  crowd 
provides  that  market,  it  would  remain  in 
effect  under  the  proposal  until  (a)  a 
reasonable  amount  of  time  has  passed; 
(b)  a  significant  change  has  occiured  in 
the  price  of  the  underlying  security  of 
the  option;  or  (c)  the  market  is 
improved.  "Significant  change"  would 
be  interpreted  on  a  case-by-case  basis  bv 
two  Floor  Officials,  based  upon  the 
extent  of  recent  trading  in  the  option 
and  the  underlying  security  and  any 
other  relevant  factors. 

The  proposed  rule  change  also 
provides  that  if  the  trade  takes  place  at 
the  quoted  bid  or  offer  of  the  Lead 
Market  Maker  ("LMM")  in  the  options 


■Telephone  conversation  between  Robert  P 
Parileo   Senior  Attomey.  Regulatory  Policy.  PC:X. 
and  Ira  L  Brandriss.  Attorney.  Division  of  Market 
Regulation,  the  C;omniiiision.  on  Mav  23,  2000 
("Telephone  conversation  with  the  PCX"). 

"'Telephone  conversation  with  the  PCX. 


' Spf  Amendment  No.  1 .  which  reduces  the 
proposed  percentage  guarantee  from  50%  to  40%. 

"  .Such  orders  are  included  within  the  meaning  of 
"all  public  customer  orders  represented  in  the 
trading  crowd"  in  the  proposed  rule  text. 
Telephone  conversation  with  the  PCX 

''  Spf  Amendment  No.  1 .  concerning  proposed 
subsection  6.47(bl(l).  In  this  case,  the  members  of 
the  trading  crowd  would  have  priority  over  the 
floor  broker  seeking  to  cross  a  transaction. 
Telephone  conversation  with  the  PCX. 

'"  .\s  codified  in  PCX  Rule  6.46.  the  floor  broker 
must  make  all  persons  in  the  crow  d  aware  of  his 
request  for  a  market,  and  must  allow  adequate  time 
for  a  respon.se.  In  its  proposed  amendments  to  Rule 
6.47.  the  PCX  has  deleted  current  references  to 
these  procedural  obligations  to  avoid  redundancy 
Telephone  conversation  with  the  PCX. 


class  being  traded,  the  guaranteed 
participation  to  which  the  LMM  is 
ordinarily  entitled  in  such  case  ' '  would 
apply  only  to  the  number  of  contracts 
remaining  after  all  public  customer 
orders  have  been  filled  and  the 
facilitating  firm's  crossing  rights  have 
been  exercised.  Further,  the  total 
number  of  contracts  allocated  in  the 
aggregate  to  the  facilitating  firm  and  the 
LMM  as  the  result  of  their  guaranteed 
participations  could  not  exceed  40%.'- 

The  proposed  rule  change  makes 
clear,  however,  that  it  is  not  intended  to 
prohibit  either  a  floor  broker  or  LMM 
from  trading  more  than  their  percentage 
entitlements  if  the  other  members  of  the 
trading  crowd  do  not  choose  to  trade 
with  the  remainder  of  the  order. '^  The 
proposal  further  makes  clear,  in 
accordance  with  PCX  Rule  6.82.  that  if 
the  trade  takes  place  at  a  price  other 
than  that  of  the  LMM's  quoted  bid  or 
offer,  the  LMM  would  not  be  entitled  to 
a  guaranteed  participation.'" 

The  proposed  rule  change  also 
provides  that  the  members  of  the  crowd 
who  establish  the  facilitation  market  in 
response  to  the  floor  broker's  initial 
request  would  have  priority  over  all 
other  non-public  customer  orders  '  '■  that 
were  not  represented  in  the  crowd  at  the 
time  that  market  was  established,  except 
for  orders  that  improve  upon  those 
quotes.  Further,  a  floor  broker  holding  a 
customer  order  and  a  facilitation  order 
who  calls  for  a  facilitation  market  would 
be  deemed  to  be  representing  both  the 
customer  order  and  the  facilitation 
order,  so  that  the  customer  order  and 
the  facilitation  order  would  also  have 
priority  over  all  other  non-public 
customer  orders  "^  that  were  not  being 
represented  in  the  trading  crowd  at  the 
time  the  market  was  established. 

Finally,  the  proposed  rule  change 
would  permit  facilitation  crosses  for 
broker-dealer  orders.'" 

III.  Discussion 

After  careful  review,  the  Commission 
finds  that  the  proposed  rule  change  is 
consistent  with  the  provisions  of  the  Act 
applicable  to  a  national  securities 
exchange,  particularly  those  of  section 


".See  PCX  Rule  h. 82(d)(1). 

'-  .See  .Amendment  No  1.  concerning  proposed 
sub!.ection  6.47(b)|S|, 

' '  Id.,  concerning  proposed  subsection  6  4r(b){6). 

'■"Thus  the  LMM  participation  right  is  not  a 
concern  where  the  facilitating  firm  receives  a  40". 
crossing  right,  because  that  right  is  granted  onK 
when  the  trade  occurs  between  the  best  bid  and 
offer  given  by  the  crowd,  which  is  by  definition  at 
a  price  other  than  the  LMMs  quoted  bid  or  offer. 

'''  Spf  .Amendment  No.  1.  concerning  proposed 
subsection  6.47(bl(6) 

'"Id. 

'"Current  Rule  6.47(b)  authorizes  facilitation 
crosses  only  for  public  customer  orders 
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B(b)(5)  I"  and  sHt.tion  H(b)(8)  '"*  of  the 
Act,  and  the  rules  and  regulations 
thereunder.-"  The  Ciommission  believes 
that  the  proposal  will  enablt-  the  P(;X  to 
better  compete  with  other  options 
exchanges  in  attracrting  the  order  flow  of 
broker-dealer  firms  seeking  to  facilitate 
customer  orders,  with  adversely 
impacting  the  prices  those  orders 
receive. 

The  Commission  finds  that  the  PCXs 
proposal  to  grant  participation  rights, 
under  certain  conditions,  to  member 
firms  seeking  to  execute  facilitation 
crosses  (m  the  Exchange  is  reasonable. 
Currently,  PC-X  market  makers  have 
priority  rights  for  the  full  size  of  a 
customer  order  over  the  firm  that  brings 
a  crossing  transaction  to  the  PCX  floor, 
as  long  as  the  market  makers  are  willing 
to  trade  at  the  proposed  price. 

While  the  proposal  entitles  the 
member  firm  to  a  specified  percentage 
of  a  facilitation  transaction  when 
executed  at  the  trading  crowd's  best  bid 
or  offer,  it  df>es  not  eliminate  the 
crowds  ability  to  trade  with  a  portion 
of  the  order  proposed  to  be  crossed,  or 
even  so  substantially  reduce  that  ability 
so  as  to  raise  serious  concern  that  the 
proposal  would  reduce  price 
competition  by  the  crowd.  Moreover, 
the  Commissit)n  believes  that  the 
proposal  may  contribute  to  better  prices 
for  crossing  transactions.  Specifically,  it 
provides  an  incentive  for  upstairs  firms 
to  improve  on  the  prices  quoted  by  the 
crowd  bv  offering  these  firms  a  greater 
participation  in  the  trade  when  they 
better  the  crowd's  price.  In  addition, 
market  makers  will  always  have  an 
opportunity  to  improve  the  market  and 
compete  for  a  greater  pf)rtion  of  the 
trade. 

In  evaluating  the  proposed  rule 
change,  the  Commission  considered, 
among  other  matters,  whether  the  P(;Xs 
proposal  to  guarantee  that  a  member 
firm  could  c;ross  up  to  40%  of  an  order 
would  reduce  the  incentive  of  crowds  to 
compete  for  orders,  and  thus  impair  the 
price  discovery  mechanism  of  the 
Exchange's  m.u'ktJt. 


"IS  U  .SC  78f(bl('))   SmtKin  h(b)Cil  r<'<niir.'s  Ih.il 
thi'  nilns  nf  ,1  iiatii>ii,il  siH  iiriti,,>  .-xi  h.ini<>'  tif 
ili'siniifil  Id,  ,imi]im  iilhiT  ihiiiK'i,  I'roiiicil.,  lusl  ,<n,| 
,M]iiit,i()lc  prini  iplt's  ii(  trHiltv  rt'in<iv>'  impt'iliiin'iit^ 
111  ,11)11  pi'rffi  I  Ihr  (iwi  li.iiiiMii   if  ti  frw  ciiiil  upt'ii 
in.irlii'l.  mul    in  ijoiu'riil.  In  [irnli'i  t  lIlv,•sIclr^  iml  lli,' 
puhli(   intiTiisI    II  ,ils(i  ri'i|uirt>s  lh,it  Ihuso  riil«s  not 
Im-  (|i,sihii<,(1  Ui  piTiiul  iiiif.iir  'lisi  riniiii,iliMM 
tit'liM't'ii  ,  iisliinHTs.  l^s^n'rs.  tirnki-rs.   ir  i|«,,ili'rs 

'"l.sr.Si:    'Hfthllrt)    S,',  ti.Mi  h(li)lH|  r>«|iiir.-s  th.il 
(he  rules  uf  tin*  fxt  h.iMfc^,'  d,,  nni  iinposH  m\\  hur-lfn 
on  t  (iiiipclitinn  not  nrn;vsHr\  In  iipprnpn  il,'  iii 
furlliiTHIIi  •'  III  till,  piirpiKits  of  th>'  A(  I 

■■"  In  .ipprnvin»(  this  propnvil.  Ill,*  (.oiiiinissinii  h.is 
t.tin.sKl»*r»'<l  llu'  prnpustMl  rulf  s  irnp,ii  t  mi 
>>fri(:i«iic:v.  i:omp«litioii,  ,ini|  i:iipil,il  fnrin.itmn    IS 
ll.S.C:.  78c(f) 


In  its  recent  approval  of  the 
application  of  the  International 
.Securities  Exchange  ("ISE")  for 
registration  as  a  national  se<;urities 
exchange,  the  Commission  discussed 
the  same  concern  with  respect  to  the 
ISE's  proposed  "facilitation 
mechanism."  a  system  designed  to  effect 
a  type  of  facilitation  guarantee  in  an 
electronic  context.  The  Commission 
wrote: 

It  is  (iifficull  to  assess  the  precise  level  at 
whii  h  guarantt'»'s  may  t»*gin  to  erode 
cDmpetitive  market  maker  participation  and 
potential  price  i ompetition  within  a  given 
market   In  the  future,  after  the  (Commission 
has  studied  the  impac  t  of  guarantees,  the 
(Commission  may  need  to  reassess  the  level 
of  ihesH  guarantees   For  the  immediate  term, 
the  Commission  believes  that  40%  is  not 
clearly  inconsistent  with  the  statutory 
standards  of  competition  and  free  and  open 
markets.^' 

By  the  same  token,  the  Commission 
believes  that  the  P(JX's  proposed  rule 
change,  which  allocates  no  more  than 
40%  of  an  order  to  the  firm  seeking  to 
facilitate  an  order,  is  not  inconsistent 
with  the  statutory  standard.  The 
(Commission  notes,  moreover,  that  for 
those  crossing  transactions  in  which  an 
LMM  is  entitled  to  an  allocation  in 
addition  to  the  proposed  allocation  for 
the  facilitating  firm,  the  PCX  has 
included  a  provision  to  limit  the 
combined  allocations  awarded  to  the 
firm  and  the  LMM  an  aggregate  of  no 
more  than  40%  of  the  order. 

Although  facilitation  cross  rules  have 
heretofore  been  limited  to  public 
customer  orders,  the  Commission 
believes  it  is  reasonable  to  permit  the 
PCCX  to  allow  firms  to  facilitate  orders  of 
broker-dealers — to  the  degree  permitted 
under  the  proposed  rule  change — in  its 
belief  that  this  will  enable  the  PCX  to 
better  compete  with  other  exchanges  in 
attracting  order  flow  to  its  market. 

The  Commission  finds  good  cause, 
pursuant  to  set^tion  19(b)(2)--  of  the 
Act.  for  approving  Amendment  No.  1  to 
the  proposal  prior  to  the  thirtieth  day 
after  the  date  of  publication  of  notice  of 
filing  thereof  in  the  Federal  Ref;ister. 
Amendment  No   1  includes  the 
provisions  described  above  that  limit 
the  total  percentage  of  an  order  that  may 
be  guaranteed  to  no  more  than  40%,  a 
percentage  that  the  (Commission  has 
previously  found  consistent  with  the 
Act  It  also  clarifies  the  application  of 
the  facilitation  cross  rule,  as  amended 
by  the  proposal,  for  orders  of  less  than 
200  contracts.  Amendment  No.  1  further 
includes  several  changes  to  the 


proposed  new  rule  text  that  clarify  its 
meaning  and  thus  strengthen  the 
proposal.- '  Accordingly,  the 
Commission  finds  good  cause, 
consistent  with  Sections  6(b)(5)  ■^■*  and 
19(b)(2)  -■''  of  the  Act  to  accelerate 
approval  of  Amendment  No.  1  to  the 
proposed  rule  change. 

rV.  Solicitation  of  Conunents 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  Amendment  No. 
1,  including  whether  it  is  consistent 
with  the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary.  Securities 
and  Exchange  Commission.  450  Fifth 
Street,  NW.,  Washington.  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  eufnendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  PCX.  All 
submissions  should  refer  to  File  No. 
SR-PCX-99-18  and  should  be 
submitted  by  June  28,  2000. 

V.  Conclusion 

For  the  reasons  discussed  above,  the 
Commission  finds  that  the  proposal  is 
consistent  with  the  Act  and  the  rules 
and  regulations  thereunder. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.  that  the 
proposed  rule  change  (SR-PCX-99-18). 
as  amended,  be  and  hereby  is  approved. 

For  the  Commission,  by  the  Division 
of  Market  Regulation,  pursuant  to 
delegated  authority.  ■'*' 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[VR  Uoi;  00-14256  Filed  6-6-00;  8:45  am) 

BiLUNO  CODE  801 0-01 -M 


'■  .St'i-  .SiMurilieN  Exchange  .\iA  Keleajie  No.  42455 
IKL'bruary  24.  JOOOl,  h5  FR  1 1 .1H«  IM.in  h  2.  litlOO) 
"  15  Ij  .SC  78s(bl(21 


"  .^mong  thes»  is  a  textual  revision  that  makes 
clear  that  members  of  the  tratiing  crowd  who 
established  the  facilitation  market  will  not  maintain 
priority  over  any  order  that  improves  the  market. 

'MS  U.S.C  78flb)(5) 

'•■15USC  78s(b|(2) 

-■•'17CFR200  30-3la)(12). 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[(ReiMM  No.  34-42860;  File  No.  SR-Phlx- 
00-07)] 

Self  Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Philadelphia  Stock  Exchange,  Inc. 
Relating  to  Disclosure  of  Securities 
Accounts 

May  30,  2000. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(  "Act  "). '  and  Rule  19b-4  thereunder.  ^ 
notice  is  hereby  given  that  on  January 
31,  2000.  the  Philadelphia  Stock 
Exchange,  Inc.  "Phlx"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  II.  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  ft'om  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  adopt  new 
Rule  757  ("Disclosure  of  Securities 
Accounts"),  which  would  require 
Exchange  members,  member 
organizations,  foreign  currency  options 
participants,  and  foreign  currency 
options  participant  organizations 
("Exchange  members  and 
organizations")  to  report  to  the 
Exchange  all  securities  accounts  in 
which  they  have  any  financial  interest 
or  power  to  make  investment  decisions. 
In  addition,  the  rule  would  require  that 
Exchange  members  and  organizations 
notify  the  institution  that  services  the 
accounts,  or  at  which  the  accounts  are 
located,  that  the  Exchange  members  and 
organizations  are  members  of  the 
Exchange.  Below  is  the  text  of  the 
proposed  rule  change,  which  is  entirely 
new. 


Rule  757 — Disclosure  of  Securities 
Accounts 

(a)  Every  member,  member 
organization,  participant,  and 
participant  organization  shall  promptly 
report  to  the  Exchange  any  securities 
account,  including  any  error  account,  in 
the  name  of  the  member,  member 
organization,  participant,  or  participant 
organization  or  in  which  the  member, 
member  organization,  participant,  or 
participant  organization  has,  directly  or 


indirectly,  any  financial  interest  or 
power  to  make  investment  decisions. 

(b)  Every  report  shall,  at  a  minimum, 
include  the  name  of  the  account,  the 
account  number,  the  type  of  account, 
the  current  securities  position(s)  in  the 
account,  and  the  name,  address,  and 
telephone  number  of  the  institution  that 
services  the  account  or  at  which  the 
account  is  maintained.  A  report  shall 
contain  such  additional  information  as 
the  Exchange  may  from  time  to  time 
require. 

(c)  Every  member,  member 
organization,  participant,  or  participant 
organization  having  a  reportable 
account  for  purposes  of  this  rule  shall 
notify  each  institution  that  services  an 
account  or  at  which  an  account  is 
maintained  that  the  member,  member 
organization,  participant,  or  participant 
organization  is  a  member  of  the 
Exchange. 

Commentary: 

.01  Purchases  of  a  security  of  a 
publicly  traded  registered  investment 
company  directly  from  the  issuer  or  the 
principal  underwriter  shall  not  be 
deemed  a  reportable  security  for  the 
purposes  of  this  section.  Interest  in  a 
non-publicly  traded  investment  vehicle, 
including  a  hedge  fund,  is  a  reportable 
security  for  purposes  of  this  section. 
***** 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Phlx  included  statements  concerning 
the  purpose  of,  and  basis  for,  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  Exchange  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

Proposed  new  Rule  757  would  require 
Exchange  members  and  organizations  to 
report  to  the  Exchange  information 
about  all  securities  accoimts  in  which 
they  have  any  financial  interest  or 
power  to  make  investment  decisions.  * 


The  Phlx  states  that  this  proposed  rule 
change  would  aid  the  investigative 
efforts  of  the  other  exchanges,  as  well  as 
its  owTi  efforts,  by  assisting  the 
Intermarket  Surveillance  Group  (  "ISG  ") 
in  creating  a  floor  member  securities 
account  database."  The  Phlx  would 
transmit  information  it  receives  about 
accoimts  of  Exchange  members  and 
organizations  to  the  Securities  Industr\' 
Automation  Corporation,  which  would 
maintain  the  information  on  behalf  of 
the  ISG.5 

Under  the  proposed  rule,  each  report 
would  include,  at  a  minimum,  the  name 
of  the  account,  the  account  number,  the 
type  of  account,  the  current  securities 
position(s)  in  the  account,  and  the 
name,  address,  and  telephone  number  of 
the  institution  that  ser\'ices  the  account 
or  at  which  the  account  is  maintained. *> 
In  addition,  the  rule  requires  every 
Exchange  member  and  organization  that 
has  a  reportable  account  to  inform  each 
institution  that  services  the  account,  or 
at  which  the  account  is  maintained,  that 
the  Exchange  member  or  organization  is 
a  member  of  the  Exchange.  Also,  a 
report  shall  contain  such  additional 
information  as  the  Exchange  may  ft-om 
time  to  time  require.  The  proposed 
commentary  to  new  Rule  757  states  that 
purchases  of  a  security  of  a  publicly 
traded  registered  investment  company 
directly  from  the  issuer  or  the  principal 
underwriter  shall  not  be  deemed  a 
reportable  security  for  the  purposes  of 
the  rule.  Interest  in  a  non-publicly 
traded  investment  vehicle,  including  a 
hedge  fund,  would  be  a  reportable 
security. 

The  Exchange  represents  that 
proposed  new  Rule  757  would  also 
enhance  Exchange  sur\eiUance  and 
regulatory  efforts  by  expanding  current 
account  reporting  requirements.  Phlx 
Rule  751  presently  requires  employees 
of  Exchange  members  and  organizations 
to  report  certain  account  information  to 
the  Exchange  members  and 
organizations  that  employ  them,  but 
there  is  no  corresponding  obligation  on 
Exchange  member  and  organization 
employers  to  report  their  account 
information  to  the  Exchange.  The 


■  15  LI.S.C  78s(b)(l). 
^17CFR  240  19b-4. 


■'Proposed  new  Rule  757  does  not  impose  an 
obligation  on  Exchange  members  and  organizations 
to  report  the  securities  positions  in  their  accounts 
on  an  ongoing  basis.  Telephone  conversation 
between  Jurij  Trypupenko.  Counsel.  Phlx.  and  Ira 
Brandriss.  Attorney.  Division  of  Market  Regulation 
("Division"),  Commission,  Febniary  22,  2000. 


*  The  ISG  is  an  organization  formed  by 
representatives  of  exchanges  in  the  '.  nited  States 
(and  certain  international  exchanges)  to  address 
surveillance  issues 

^Telephone  conversation  between  luni 
Trypupenko.  Counsel.  Phlx.  and  Ira  Brandriss. 
Attorney.  Division.  Commission,  and  loshua  Kans, 
Special  Counsel.  Division.  Commission.  March  9. 
2000. 

•'The  term  'institution'  includes  a  non-member 
brokerage  firm,  investment  adviser  firm.  bank,  or 
other  financial  institution  Telephone  conversation 
between  lurij  Trypupenko.  Counsel.  Phlx.  and  Ira 
Brandriss.  Attorney,  Division.  Commission. 
February  22,  2000. 
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K\c:han><»'  belHives  that  priipost'd  lU'w 
Kiilt?  757's  rtHjuircnu'nt  that  Kxchan^f 
intnnbcrs  and  or^anizatiuiis  report 
s(it;uriti<!s  actioiints  to  the  Kxchan^n 
should  provide  the  Kxchange  with  the 
capability  to  monitor  and  investigate 
quickly  the  trading  of  securities  bv 
personnel  that  trade  on  the  ecjuitv. 
option.s,  ajul  foreign  currencv  floors  of 
the  Exchange. 

2.  Statutorv'  Ba.sis 

The  Exchange  believes  that  the 
proposed  nile  change  is  consistent  with 
section  6  of  the  Act  '  in  general,  anil 
furthers  the  objectives  of  section 
»i(h)(.S)"  in  particular,  in  that  it  is 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  and  to 
protect  investors  and  the  public  interest 
hv  requiring  disclosure  of  securities 
accounts  in  which  Exchange  members 
have  a  financial  interest  or  power  to 
make  investment  decisions. 

B  Self-Rpgulc]tor\'  Orgnnization'fi 
Statempnt  on  Bunifn  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C  Self-Rf/^ulaton,'  (hfjanization  s 
Statement  on  (Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  Exchange  did  not  solicit  or 
receive  written  comments  on  the 
proposed  rule  change 

III.  Date  of  Efliectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  '.i5  davs  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  tii  he  appropriate  and 
[)uhlishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  Exchange  consents, 
the  ('ommission  will: 

(A)  IW  order  approve  such  proposed 
rule  change,  or 

(Fj)  Institute  proceedings  to  determine 
whether  the  proposed  ruh?  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  writttni  data,  views,  and 
ari^uments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Ai:l 
Fi-rsons  making  written  submissions 


should  rde  SIX  (.opies  thereof  with  the 
.Secretary.  Securities  and  Exchange 
(Commission.  450  Fifth  Street.  NW, 
Washington.  DC  20549-0609  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respw  t  to  the  proposed  rule 
change  that  are  filed  with  the 
(Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  befwf»en  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  L'.S.C;.  552.  will  be 
available  for  inspection  and  copying  at 
the  t'ommission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-PhLx-00-07  and  should  be 
submitted  by  )une  28.  2000. 

Kor  the  Oimmis.sion.  bv  the  Division  of 
M.irket  Regulation,  pursiinnl  to  deiegatHd 
.iiithnntv  ' 

Marj^aret  H.  McFarland. 
Dffjiitv  .S'c(  rcfiirv 

IKK  Dui    ()()-142fil  Fileii  (i-t>-O0;  8;45  anil 
BILUNQ  COOC  a010-01-M 


(Percent) 


SMALL  BUSINESS  ADMINISTRATION 
[Declaration  of  Disaster  #3256] 
State  of  Oklahoma 

Creek  (bounty  and  the  contiguous 
counties  of  Lincoln.  Okfuskee, 
Okmulgee.  O.sage.  Pawnee,  Payne,  and 
Tulsa  in  the  State  of  Oklahoma 
constitute  a  disaster  area  as  a  result  of 
damages  caused  by  severe 
thunderstorms,  rain,  and  flooding  that 
occurred  May  5-8.  2000.  Applications 
for  loans  for  physical  damage  as  a  result 
of  this  disaster  may  be  filed  until  the 
close  of  business  on  [uly  24,  2000  and 
for  ecimomic  injurv'  until  the  close  of 
business  on  February  26.  2001  at  the 
address  listed  below  or  other  locally 
announced  locations:  U.S.  Small 
Business  Administration.  Disaster  Area 
:i  Office.  4400  Amon  Carter  Blvd.,  Suite 
102,  Ft.  Worth,  TX  76155. 

The  interest  rates  are: 


(Percent) 


For  Ptiysical  Damage 

Homeowners  with  credit  avail- 
able elsewtiere  I  7  375 

Homeowners  without  credit 
available  elsewhere      3  687 

Businesses  with  credit  avail- 
able elsewhere  I  8  000 


Businesses  and  non-profit  or- 
ganizations without  credit 
available  elsewhere  4  000 

(Dthers  (including  non-pro(i1  or- 
ganizations) with  credit 

available  elsewhere 6  750 

For  Economic  Injury 

Businesses  and  small  agricul- 
tural cooperatives  without 
credit  available  elsewhere  4  CKX) 

The  numbers  assigned  to  this  disaster 
are  325606  for  physical  damage  and 
9H4300  for  economic  injury. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos   ,S9002  and  59008). 

Dated.  .May  2.i.  2000. 
Aida  Alvarez, 
Ailministrator 

[FK  Doc  00-14224  Filed  6-6-00.  8:4,';  ami 
BHJJMG  CODE  (025-01 -P 


SOCIAL  SECURITY  ADMINISTRATION 

Administrative  Review  Procesa,  Test  of 
the  Elimination  of  the  Fourth  Step  of 
Administrative  Review  in  the  Disability 
Claim  Process  (Request  for  Review  by 
the  Appeals  Council)  in  Conjunction 
With  Testing  of  Modifications  to  the 
Disability  Determination  Procedures; 
Disability  Claims  Process  Redesign 
Prototype 

AGENCY:  Social  Security  Administration. 
action:  Notice  of  a  test. 


'•  IS  li.hC.  7Ht(l)|. 
"ISD.S.C.  78f(b)(5| 


l-(  IK  JO(i  l(>-3(a)(12). 


SUMMARY:  The  Social  Security 
Administration  (SSA)  is  announcing  a 
test  of  the  elimination  of  the  fourth  step 
of  administrative  review  in  the 
disability  claim  process  (Request  for 
Review  by  the  Appeals  Council)  in 
conjunction  with  the  present  disability 
prototype  test.  Before  making  any 
decisions  on  the  merits  of  the 
elimination  of  the  request  for  review. 
SSA  must  obtain  valid  and  reliable  data 
on  the  effects  of  such  elimination — 
including  the  impact  it  may  have  on 
agency  operations,  notices  and  other 
procedures,  rates  of  filing  to  Federal 
District  Courts,  and  quality  and 
timeliness  of  service  to  the  public. 
DATES:  Cases  to  be  included  in  the  test 
of  the  elimination  of  the  Request  for 
Review  will  be  selected  from  those 
prototype  case  requests  for  hearing 
which  are  received  in  servicing  hearing 
offices  on  or  after  June  1 .  2000.  or  the 
date  of  this  notice — whichever  is  later: 
and  in  which  an  initial  application  for 
Social  Security  Disability  Insurance  or 
Supplemental  Security  Income 
Disabilitv  Benefits  was  filed  effective 


between  and  including  January  1.  2000 
and  July  31.2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Georgia  E.  Myers.  Regulations  Officer. 
Office  of  Process  and  Innovation 
Management.  Social  Security 
Administration,  L2109  West  Low  Rise, 
6401  Security  Boulevard.  Baltimore.  MD 
21235-6401  .'(410)  965-3632  or  TTY 
410-966-5609  for  information  about 
this  notice.  For  information  on 
eligibility  or  filing  for  benefits,  call  our 
national  toll-free  number.  1-800-772- 
1213  or  TTY  1-800-325-0778. 
SUPPLEMENTARY  INFORMATION:  Current 
rules  codified  at  20  CFR  404.966  and 
416.966  authorize  us  to  test  procedures 
for  eliminating  the  request  for  Appeals 
Council  Review  ("Request  for  Review- 
Eliminated" — RRE)  on  randomly 
selected  cases.  Additional  rules  codified 
at  20  CFR  404.906  and  20  CFR  416.1406 
authorize  us  to  test  other  modifications 
to  the  disability  determination 
procedures  individually  or  in  any 
combination.  One  test  has  already  been 
conducted  using  the  former  authority 
and  several  tests  have  already  been 
conducted  using  the  latter.  In  fact,  the 
sole  test  using  the  authority  for 
elimination  of  request  for  Appeals 
Council  Review  was  combined  with  a 
test  using  the  authority  to  test 
modifications  to  the  disability 
determination  procedures  individually 
or  in  any  combination  that  we  termed 
the  full  process  model  (FPM). 

The  FPM  was  an  integrated  test 
(authorized  in  part  under  404.906  and 
416.1406)  that  we  initiated  on  April  7. 
1997  (published  in  the  Federal  Register 
on  April  4,  1997  (62  FR  16210))  that 
combined  several  modifications  to  the 
disability  determination  process 
including  enhanced  decision  making 
authority  for  Disability  Determination 
Services  (DDS)  disability  examiners  and 
a  restructuring  of  the  role  of  the  DDS 
medical  consultant;  provision  for  a 
predecision  interview  conducted  by  the 
decision  maker  if  the  evidence  is 
insufficient  to  support  a  fully  favorable 
disability  determination;  and 
elimination  of  the  reconsideration  step 
of  review  for  initial  disability  claims.  It 
also  included  testing  of  the  use  of  an 
adjudication  officer  for  cases  in  which 
a  request  for  hearing  was  filed.  The  test 
of  the  adjudication  officer  is  authorized 
under  rules  at  20  CFR  404.943  and 
416.1443. 

As  an  adjunct  to  the  FPM  test,  using 
regulatory  authority  at  20  CFR  404.966 
and  416.1466  (published  in  the  Federal 
Register  on  September  23.  1997  (62  FR 
49598))  we  tested  the  RRE  in  order  to 
assess  the  effects  of  this  change,  in 
conjunction  with  the  other  FPM 


modifications.  We  are  now  announcing 
a  retest  of  the  RRE  ("RRE  II")  because 
initial  RRE  study  results  failed  to 
produce  sufficient  data  upon  which  to 
base  policy  decisions  and  because 
testing  the  RRE  in  conjunction  with 
recently  implemented  initiatives  would 
yield  valuable  data  for  assessing  the 
effects  of  the  RRE  upon  claimant  service 
and  administrative  processes. 

Initial  Level  Prototype  Testing 

The  latest  test  using  the  regulatory 
authority  at  20  CFR  404.906  and  20CFR 
416.1406  was  announced  in  the  Federal 
Register  on  August  30.  1999  (64  FR 
47218).  There  we  announced  a 
prototype  that  incorporates  multiple 
modifications  to  the  disability 
determination  procedures  employed  bv 
State  Disability  Determination  Services 
(DDSs)  which  have  been  shown  to  be 
effective  in  earlier  tests.  Specifically,  the 
prototype  incorporates  a  series  of 
changes  that  improve  the  initial 
disability  determination  process  bv: 
providing  greater  decisional  authority  to 
the  disability  examiner  and  more 
effective  use  of  the  expertise  of  the 
medical  consultant;  ensuring 
development  and  explanation  of  key 
issues;  increasing  opportunities  for 
claimant  interaction  with  the  decision 
maker  before  a  determination  is  made; 
and  simplifying  the  appeals  process  by 
eliminating  the  reconsideration  step. 
The  test  is  focused  on  10  states  to  enable 
us  to  further  refine  the  process  and  learn 
more  about  potential  operational 
impacts  of  the  changes  identified.  This 
strategy  should  allow  us  to  put  the 
complete  process  together  and  ensure 
that  the  changes  meet  our  goal  of 
improved  service  to  disability 
applicants. 

The  prototype  test  is  being  conducted 
in  10  states.  Eight  include  all  Social 
Security  and  Supplemental  Security 
Income  disability  applications: 

Alabama 

— Department  of  Education.  Disability 
Determination  Services.  2545  Rocky 
Ridge  Lane,  Birmingham,  AL  35216 

— Department  of  Education.  Disability 
Determination  Services,  2000  Old 
Bayfont  Drive,  Mobile,  AL  36652 

Alaska 

— Division  of  Vocational  Rehabilitation. 
Disability  Determination  Unit.  619 
East  Ship  Creek  Avenue.  Suite  305, 
Anchorage,  AK  99501 

Colorado 

— Department  of  Human  Services. 
Division  of  Disability  Determination, 
2530  South  Parker  Road,  Suite  500. 
Aurora,  CO  80014-1641 


Louisiana 

— Department  of  Social  Services.  Office 
of  Family  Support.  Disability 
Determination  Ser\'ices.  5905  Florida 
Blvd.  Suite  3.  Baton  Rouge.  LA  70806 

— Department  of  Social  Services.  Office 
of  Family  Support.  Disability 
Determination  Ser\'ices.  2920  Knight 
Street,  Suite  232.  Shreveport.  LA 
71105 

— Department  of  Social  Services.  Office 
of  Family  Support.  Disability 
Determination  Services.  3510  North 
Causeway  Blvd.,  Metairie,  LA  70002 

Michigan 

— Family  Independence  Agency. 
Disability  Determination  Ser\ices.  608 
W.  Allegan  Street,  Third  Floor. 
Lansing.  MI  48933 

— Family  Independence  Agency. 

Disability  Determination  Services,  Ml 
Plaza  Building,  Tenth  Floor.  1200 
Sixth  Street.  Detroit,  MI  48226 

— Family  Independence  Agency. 
Disability  Determination  Ser\'ices.  315 
E.  Front  Street,  Traverse  City.  MI 
49684 

— Family  Independence  Agency, 

Disability  Determination  Ser\'ices.  151 
South  Rose  Street,  Kalamazoo.  MI 
49007^715 

Missouri 

— Division  of  Vocational  Rehabilitation. 

Section  of  Disabihty  Determinations. 

1500B  Southridge  Drive.  Jefferson 

City,  MO  65109 
— Division  of  Vocational  Rehabilitation. 

Section  of  Disability  Determinations. 

1845  Borman  Court.  Suite  200.  St. 

Louis,  MO  63146 
— Division  of  V'ocational  Rehabilitation. 

Section  of  Disability  Determinations. 

4040  Seven  Hills  Drive,  Florissant. 

MO  63033 
— Division  of  Vocational  Rehabilitation, 

Section  of  Disability  Determinations. 

8500  East  Bannister  Road.  Kansas 

City.  MO  64134 
— Division  of  Vocational  Rehabilitation. 

Section  of  Disability  Determinations, 

3014  Blattner  Dri\e,  Cape  Girardeau. 

MO  63701 
— Division  of  Vocational  Rehabilitation. 

Section  of  Disability  Determinations. 

2530  I  South  Campbell,  Springfield, 

MO  65807 

i\'ew  Hampshire 

— Division  of  Adult  Learning  and 
Rehabilitation.  Disability 
Determination  Services.  State  Dept.  of 
Education  Building  JB.  78  Regional 
Drive.  Concord,  NH  03301 

Pennsylvania 

— Bureau  of  Disability  Determination. 
Room  20(] — Central  Operations,  1171 
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South  Cdintirsoii  Street.  HarrisburK, 

PA  17104-2594 
— Bunuiii  of  Di.sahilitv  Dt'termindtinn. 

2tJ4  HishUnd  Park  Bhd  .  Wilkes- 

Barrt!,  PA  18702 
—  Biirnau  uf  Di.sahilitv  Ut'teniiinatioii, 

.LSI  Harvi'v  Avunuc.  Crt^tuisburj;.  PA 

1  .SK(),5 

Two  inchidn  onlv  applicants  whosi- 
(lisahilitv  claini.s  an-  proct^sseil  in 
do.signatoil  Di.sahilitv  Dt^tcrinination 
Sorv'ir.es  (DOS)  bran<;h«s: 

(Atlifornui 

— Los  An^elHS  North  and  VVt'sf — 
D«partmont  of  Social  Servict's. 
Disahilitv  and  Adult  Programs 
Division,  342.'i  VVilshirn  Blvd.,  Suitt; 
l.=iOO,  Los  Angt^lcs.  V.A  90010 

\'fw  York 

— Brooklyn — New  York  State 
Department  of  Social  Services, 
[Jivision  of  Disahility  Determinaticms, 
300  Cadman  Plaza  West.  l.Jth  floor, 
Brooklyn.  NY  11201-2701 

— Albany — New  York  State  Department 
of  .S()i:ial  ,Servic:es.  Division  of 
Disahilitv  Determinations.  49 
Wa.shington  Avenue.  Room  1239. 
Albany.  NY  122HO 

Administrative  Appeals  Process 
Improvements  and  Testing  of  the  RRE 
Paired  With  Prototype  Test 

Testing  the  use  of  an  Adjudit:ati(m 
Officer  (AO)  authorized  under  20  CFK 
404  943  and  41f>.1443  is  not  included  in 
the  prototype. 

Along  with  the  prototype  changes,  we 
are  incorporating  several  initiatives  to 
improve  the  hearings  process,  including 
administrative  effit:iencii?s  designed  to 
streamline  case  processing;  structural 
changes  in  the  management 
organization  of  hearings  offices: 
improvements  in  automation  antl  data 
collection;  and  im[)lementation  of  <i 
"national  worklltjw  model"  that 
combines  pre-hearing  <>ctivities,  a 
standardiznd  pro-hearing  c  onfert^nce. 
and  processing-time  benchmarks  for 
various  tasks.  This  initiative  was 
announced  in  the  l-'ederai  Register  on 
August  30,  1999  (f)4  FR  472  18)  as  the 
Hearing  Process  Improvemt^it  (HPI) 
initiative 

Additionallv.  since  the  .mnouncfrnent 
of  the  HPI  initi.itive,  we  have 
undertaken  an  Appeals  (iouncil  Process 
Improvement  (AdPI)  initiative.  At^PI 
inc:lu(ies  short  range  initiatives  to 
reduce  pending  workloads  and 
processing  times  anil  long-range 
improvements  in  structure  and 
operations  enabling  high  quality,  timely, 
and  efficient  case  processing  The  short- 
range  elements  that  already  are  being 


implemented  and  will  be  in  place 
during  this  test  include: 

•  'Differential  case  management" — a 
systematic  technique  of  differentiating 
cases  for  processing  based  on 
substantive  issues  in  the  case. 

•  F'rf)cessing  of  appeals  by  (lffic:e  of 
Appellate  Operations  managers  and 
supervisors  without  prior  e.xamination 
bv  hearings  and  appeals  analysts; 

•  Temporary  use  of  attorneys  from 
the  Office  of  the  General  (lounsel  to 
augment  staff  in  the  Appeals  Council. 

•  F.xpedited  presentation  of  cases  to 
adjudicators:  and 

•  Temporary  use  of  Administrative 
Law  )udges  as  Acting  Administrative 
Appeals  Judges  to  enhance  the 
a(ijudicatory  and  analytic  strength  of  the 
Appeals  (-ouncil  in  the  short  term. 

If  appealed  to  the  ALI  level,  most,  but 
not  all,  of  the  cases  from  the  prototype 
sites  will  go  to  hearing  offices  (HOs)  that 
are  in  the  first  phase  of  the  HPI.  Thus, 
they  will  \w  processed  using  the 
efficiencies  such  as  the  "national 
workflow  model"  mentioned  above.  The 
prototype  process  is  effective  in 
prototype  sites  for  cases  effectively  filed 
October  1,  1999  or  after,  with  the 
exception  of  Albany,  New  York  which 
became  operational  on  April  1,  2000. 

Under  the  existing  regulator^' 
authority  authorizing  us  to  test  RRE  at 
20  CFR  404.966  and  416  1466 
(published  in  the  Federal  Register  on 
September  23.  1997  (62  FR  49,598))  we 
intend  to  add  to  the  previously 
announced  prototypes  a  test  of  the 
effects  of  the  RRE  on  prototype  cases 
that  could  potentially  reach  the  Appeals 
Council  level,  following  an  unfavorable 
ALi  decision,  that  meet  the  following 
criteria: 

•  Effective  date  of  initial  filing  is 
between  and  including  January  1  and 
Iulv31,2000 

•  RiKpiest  for  an  ALI  hearing  has  been 
filed; 

•  Case  is  received  in  the  servicing  HO 
on  or  after  lune  1,  2000  or  the  effective 
date  of  this  notice  whirhcvpr  is  kiter: 
,ind 

The  servicing  HO  has  implemented 
HPI  ("HPI  Phase  One")  A  ca.se  meeting 
the  other  criteria  but  whose  servicing 
HO  is  not  an  HPI  phase  One  Office  will 
not  be  included 

Cases  meeting  the  criteria  received  at 
the  following  HOs  will  be  included: 


DOSs 

HOs 

Alabama      

Burger-Phillips  Cen- 
tre. 1910  3rd  Ave 
North,  Suite  100. 
Birmingtiam.  AL 
35203 

DDSs 

HOs 

Walnut  St  Executive 

Center,  205  S 

Walnut  St .  Suite  D, 

Florence.  AL 

35630 

3605  Spnnghill  Busi- 

ness Park.  Mobile, 

AL  36608 

3381  Atlanta  High- 

way, Montgomery 

AL  36109 

Alaska    

2101  4th  Ave  ,  Suite 

900.  Seattle  WA 

98121 

California 

Los  Angeles  Westy 
North 


Colorado 


Louisiana 


Michigan 


Missoun 


City  National  Bank 
BIdg  ,  606  S  Olive 
St ,  Suite  1200  Los 
Angeles,  CA 
90014 

11000  Wilshire  Blvd  . 
Rm  8200,  Los  An- 
geles, CA  90024 

Grosvenor  Plaza.  150 
S  Los  Robles  Ave- 
nue. Suite  500. 
Pasadena.  CA 
91101 

8345  Firestone  Blvd  . 
Second  Floor, 
Downey,  CA 
90241 

1244  Speer  Blvd  . 
Suite  752,  Denver, 
CO  80204 

3403  GovemmenI  St . 
Alexandna.  LA 
71302 

1515  Poydras  St , 
Suite  1600.  New 
Orleans.  LA  70112 

First  Bank  Center.  1 
Gallena,  Suite 
2000.  Metaine,  LA 
70001. 

700  Louisiana  Towers 
401  Edwards  St.. 
Shreveport.  LA 
71101 

Patnck  J  McNamara 
Federal  BIdg  ,  477 
Mk:higan  Ave  . 
Room  430.  Detroit. 
Ml  48226 

605  N  Saginaw  St . 
First  Floor,  Suite  A, 
Flint,  Ml  48502 

15  Ionia  St   S  W, 
Third  Floor,  Grand 
Rapids.  Ml  49503 

Everett  Plaza,  3500 
S  Cedar  St,  Suite 
109,  Lansing.  Ml 
48910 

Crown  Pointe,  25900 
Greentiekj  Rd  , 
Room  430,  Oak 
Park,  Ml  48237 

11475  owe  Cabin 
Rd  ,  Creve  Coeur, 
MO  63141. 
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DDSs 


HOs 


New  Hampshire 


Old  Post  Office  BIdg., 
815  Olive  St.,  Rm. 
220,  St.  Louis.  MO 
63101. 

901  E  St  Louis  St , 
Suite  210,  Spnng- 
field,  MO  65806. 

Daniel  Webster  Hwy 
North,  207 
Hooksett  Rd.,  Man- 
chester, NH  03104 
New  York— Brooklyn  *     1 1 1  Livingston  Street, 
18th  Floor,  Brook- 
lyn, NY  11201. 

Pennsylvania  ,  8380  Old  York  Rd.. 

I      Suite  250,  Elkins 
Park.  PA  19027. 

Penn  National  Office 
BIdg.,  2  N.  2nd  St , 


8th  Floor,  Harhs- 
burg,  PA  17101. 

334  Washington  St., 
Suite  200.  Johns- 
town, PA  15901. 

1601  Market  St.,  9th 
Floor,  Philadelphia, 
PA  19103. 

601  Grant  St.,  Suite 
500.  Pittsburgh.  PA 
15219. 

7  N.  Wilkes-Barre 
Blvd.,  Suite  210, 
Wllkes-Barre,  PA 
18702. 


'  Prototype  cases  processed  at  New  York — 
Albany  will  not  be  included  in  the  test 
t)ecasuse  of  Altjany's  later  start  date 

As  stated  in  the  Federal  Register  of 
August  30,  1999  (64  FR  47218)  it  is 
estimated  that  annually  on  a  national 
level  approximately  20  percent  of 
applicants  for  disability  benefits  would 
potentially  participate  in  the  prototype. 
Since  those  applications  covered  under 
the  provisions  of  this  notice  include  just 
over  half  a  year,  we  estimate  that 
approximately  10-12%  of  applicants  for 
disability  benefits  (effective  filings 
between  1/1/00  and  7/31/00)  would 
potentially  participate  in  at  least  one 
aspect  of  the  prototype.  Based  on  past 
case  experience,  those  actually  included 
in  the  RRE  II  cohort  would  be  well 
below  1  percent  of  the  national 
applicant  workload. 

Selection  of  test  and  control  cases  will 
be  done  on  a  random  basis.  For  those 
selected  as  test  cases,  the  right  to 
request  review  by  the  Appeals  Council 
will  be  eliminated  and  the  right  of  the 
claimant  to  appeal,  in  the  case  of  an 
unfavorable  ALJ  decision,  will  be 
directly  to  Federal  District  Court, 

Claimants  who  could  potentially  be 
included  in  this  retest  of  the  RRE  will 
be  supplied  notice  of  their  appeal  rights. 

Case  outcome  and  appeals 
information  about  both  Request  for 
Review  Retained  (RRR)  (control)  and 


RRE  II  (test)  cases  will  be  collected  and 
analyzed.  Before  making  any  decisions 
on  the  merits  of  the  RRE,  SSA  must 
obtain  valid  and  reliable  data  on  the 
effects  of  such  elimination — including 
the  impact  it  may  have  on  agency 
operations,  notices  and  other 
procedures,  rates  of  filing  to  Federal 
District  Courts,  and  quality  and 
timeliness  of  service  to  the  public. 

Dated:  May  31,  2000. 

Rita  S.  Geier, 

Associate  Commissioner  for  Hearings  and 
Appeals. 

IFR  Doc.  00-14216  Filed  6-6-00;  BAS  am)  * 
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DEPARTMENT  OF  STATE 
[Public  Notice  3332] 

Bureau  of  Educational  and  Cultural 
Affairs;  U.S.-China  Youth  Exchange 
initiative:  Pilot  Project;  Notice: 
Request  for  Proposals 

summary:  The  Youth  Programs  Division. 
Office  of  Citizen  Exchanges,  of  the 
Bureau  of  Educational  and  Cultural 
Affairs  announces  an  open  competition 
to  award  one  grant  for  the  U.S.-China 
Youth  Exchange  Initiative:  Pilot  Project. 
Public  and  private  non-profit 
organizations  meeting  the  provisions 
described  in  IRS  regulation  26  CFR 
1.501(c)  may  submit  proposals  for  the 
recruitment  and  screening  of  schools,  an 
assessment  of  communication 
technology,  and  the  implementation  of 
a  pilot  project  of  a  reciprocal  youth 
exchange  program  between  secondary 
schools  in  the  United  States  and  in 
China.  This  program  will  develop 
linkages  between  schools  and 
communities  in  the  U.S.  and  China  for 
the  purpose  of  mutual  education  and 
the  development  of  student 
participation  in  community  affairs. 

Program  Information 

Overview 

During  a  June  1998  visit  to  China, 
President  Clinton  announced  a  youth 
exchange  program  that  would  link 
schools  and  communities  in  China  and 
the  United  States.  The  program  has  been 
projected  to  span  three  years  and  to 
provide  funding  for  the  reciprocal 
exchange  of  students  and  teachers  from 
the  paired  schools.  It  is  in  anticipation 
of  this  program  being  enacted  in  fiscal 
year  2001  that  the  Office  of  Citizen 
Exchanges  offers  this  opportunity  for 
organizations  to  apply  for  an  assistance 
award  to  pilot  a  modest  school  exchange 
project  this  year.  Expansion  beyond  the 
pilot  phase  is  subject  to  the  availability 
of  funding  in  subsequent  fiscal  years,  as 


well  as  to  assessments  by  the  Bureau  of 
Educational  and  Cultural  Affairs  (ECA) 
and  the  U.S.  Embassy  in  Beijing  of  the 
desired  pace  of  expansion.  The  goal  is 
to  expand  the  program  incrementally 
over  the  next  few  years. 

The  focus  of  the  principal  program  is 
to  link  schools  and  communities  in  as 
many  provinces  of  China  as  possible 
with  schools  and  communities  across 
the  United  States  and  to  foster 
interaction  and  lasting  relationships 
between  these  partnered  schools 
through  Internet  connections  and 
reciprocal  student  and  educator 
exchanges  with  strong  academic 
content.  Each  one-to-one  school 
partnership  will  choose  a  theme 
relevant  to  their  communities:  students 
will  work  together  to  complete  a  joint 
project  related  to  this  theme.  Support 
for  Internet  connectivity  and  computer 
training  is  also  an  important  component 
of  the  program  so  that  the  paired 
schools  can  communicate  throughout 
the  school  year  and  work  on  these  joint 
projects.  The  three-to  four-week 
exchange  visits  to  the  partner 
community  will  involve  studying  at  the 
host  school,  working  on  the  thematic 
project,  participating  in  cultural 
activities,  and  spending  time  with  host 
families.  The  overarching  goals  of  this 
program  are  to  support  student 
participation  in  community  affairs  and 
to  advance  mutual  understanding 
between  the  youth  and  teachers  of  the 
U,S.  and  China. 

This  competition  is  intended  to  allow 
the  Youth  Programs  Division  to  select 
the  organization  that  will  best  be  able  to 
establish  these  linkages  and  facilitate 
the  joint  projects  and  exchanges.  The 
objectives  of  this  project  are  (1)  to  plan 
for  the  principal  program  by  recruiting 
and  screening  schools.  (2)  to  assess  the 
opportunities  for  establishing  Internet 
access  in  the  schools,  and  (3)  to  develop 
and  implement  a  pilot  partnership  that 
will  serve  as  a  model  for  future 
development. 

The  components  of  the  program  are  as 
follows: 

ID  Planning  and  Selection 

(a)  Announce  the  program  to  recruit  a 
strong  pool  of  candidate  schools  and 
communities  in  the  U.S.  and  China. 
Communities  should  represent  the  great 
geographic  diversity  of  each  country-. 

(b)  Conduct  an  open,  merit-based 
competition  to  screen  secondary'  schools 
for  participation  in  the  principal 
program.  Applicants  should  be  prepared 
to  select  approximately  50  schools,  or 
25  partnerships. 

(c)  Determine  the  capacity  of  the 
schools  to  develop  lines  of 
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communication,  especially  through  the 
use  of  the  Internet. 

(2)  Pilot  Project 

(a)  Select  a  partnership  to  conduct  a 
pilot  exchange  program  (this  will  be 
selected  outside  of  the  larger 
competitive  process  noted  above). 

(b)  Oversee  the  communications  and 
project  activity  between  the  two 
schools. 

(c)  Manage  the  exchange  of  22 
participants:  nine  students  and  two 
educators  (or  one  educator  and  one 
community  member  chaperone)  from 
each  school  will  visit  the  partner  school 
for  three  to  four  weeks  while  the  host 
school  is  in  session. 

(d)  Monitor  and  evaluate  the  pilot 
project. 

Guidelines 

The  grant  will  begin  on  or  about 
November  1.  2000,  and  conclude  14 
months  later.  The  pilot  project  activity 
should  begin  as  soon  as  possible.  The 
exchanges  should  take  place  in  Fall 
2001 

This  pilot  project  will  create  the 
foundation  for  the  follow-on  program. 
This  project  should  be  designed  to  best 
prepare  the  organization  for  the 
implementation  of  the  full  program. 
However,  all  applicants  should  be  aware 
that  there  are  no  assurances  of  a  specific 
level  of  funding  for  a  follow-on 
program.  As  is  the  case  with  all  Bureau 
exchange  programs,  actual  funding  for 
future  activities  is  contingent  upon  the 
Congressional  Appropriation  and 
Authorization  Process  and  final 
availability  of  funds.  Funding  to  support 
the  initial  phase  of  this  project  is 
$98,900.  Upon  successful 
implementati(jn  of  the  pilot  phase  and 
pending  the  availability  of  funds.  ECA 
reserves  the  right  to  amend  the  grant  to 
support  future  program  activities. 

As  E(]A  and  the  U.S.  Kmbassy  in 
Beijing  will  need  to  carefully  gauge  the 
appropriate  rate  of  growth  of  this 
program  (in  terms  of  the  number  of 
states  or  provinces,  schools,  and 
participants)  and  future  funding  is 
indefinite.  ECA  requests  that  applicants 
create  a  rank  ordered  list  of  the  schools 
that  thev  recruit  aiui  scrtMin  so  that  the 
schools  can  he  approac  hed  to 
participate  imce  th(!  FY-2001  funding 
level  has  been  determined.  KC^A  expects 
to  work  up  to  tht^  participation  of  as 
manv  as  .SO  schools  over  the  course  of 
the  initiative. 

Eligible  applicant  organizations  will 
havt!  the  following: 

•  Experience  working  in  China; 

•  A  demcmstrated  track  r»K:or<l  of 
conducting  youth  exchange; 


•  Experience  with  managing 
international  institutional  linkages  and/ 
or  experience  developing  the  program 
content  for  short-term  exchanges; 

•  An  established  partnership  v^th  an 
individual  or  organization  based  in 
China  or  own  branch  office  or 
representative  there;  and 

•  Access  to  schools  in  both  the 
United  States  and  China  through  the 
partner  organization. 

Programs  must  comply  with  J-l  visa 
regulations.  Please  refer  to  the  complete 
Solicitation  Package,  which  includes  the 
Project  Objectives,  Guidelines,  and 
Implementation  (POGI)  and  the 
Proposal  Submission  Instructions  (PSl), 
for  further  information. 

Budget  Guidelines 

An  initial  assistance  award  for  no 
more  than  $98,900  will  be  awarded. 
Organizations  with  less  than  four  years 
of  experience  in  conducting 
international  exchange  programs  are  not 
eligible  for  this  competition.  Applicants 
must  submit  a  comprehensive  budget 
for  the  entire  program.  There  must  be  a 
summary  budget  as  well  as  breakdowns 
reflecting  both  administrative  and 
program  budgets.  Applicants  may 
provide  separate  sub-budgets  for  each 
program  component,  phase,  location,  or 
activity  to  provide  clarification. 

Please  refer  to  the  Solicitation 
Package  for  complete  budget  guidelines 
and  formatting  instructions. 

Announcement  Title  and  Number 

All  correspondence  with  the  Bureau 
concerning  this  RFP  should  reference 
the  above  title  and  number  ECA/PE/C- 
00-58. 

For  Further  Information  Contact:  The 
Youth  Programs  Division,  ECA/PE/C/ 
PY.  Room  568.  U.S.  Department  of  State, 
:)01  4lh  Stre«;t.  SW.  Washington,  DC 
20547.  telephone  (202)  619-6299;  fax 
(202)619-5311;  e-mail  address: 
clantz@pd.state.gov  to  request  a 
Solicitation  Package,  The  .Solicitation 
Package  ctmtains  detailed  award 
criteria,  required  application  forms, 
specific  budget  instructions,  and 
standard  guidelines  for  proposal 
preparation  Please  specif\'  Bureau 
Program  Officer  Carolyn  Lantz  on  all 
other  inquiries  and  correspondence 

Please  read  the  complete  Federal 
Register  announcement  before  sending 
inquiries  or  submitting  proposals.  Once 
the  RF"P  deadline  has  passed.  Bureau 
staff  rnav  not  discuss  this  competition 
with  applicants  until  the  proposal 
review  process  has  been  completed. 


To  Download  a  Solicitation  Package 
Via  Internet 

The  entire  Solicitation  Package  may 
be  downloaded  from  the  Bureau's 
website  at  http://exchanges.state.gov/ 
education/rfps.  Please  read  all 
information  before  downloading. 

Deadline  for  Proposals 

All  proposal  copies  must  be  received 
at  the  Bureau  of  Educational  and 
Cultural  Affairs  by  5:00  p.m. 
Washington.  DC  time  on  Friday.  July  28, 
2000.  Faxed  documents  will  not  be 
accepted  at  any  time.  Documents 
postmarked  the  due  date  but  received 
on  a  later  date  will  not  be  accepted. 
Each  applicant  must  ensure  that  the 
proposals  are  received  by  the  above 
deadline. 

Applicants  must  follow  all 
instructions  in  the  Solicitation  Package. 
The  original  proposal  and  eight  copies 
of  the  application  should  be  sent  to: 
U.S.  Department  of  State,  Bureau  of 
Educational  and  Cultural  Affairs,  Ref.: 
ECA/PE/C-00-58.  Program 
Management,  ECA/EX/PM.  Room  336. 
301  4th  Street.  SW.  Washington.  DC 
20547. 

Applicants  must  also  submit  the 
"Executive  Summary"  and  "Proposal 
Narrative"  sections  of  the  proposal  on  a 
3.5'  diskette,  formatted  for  DOS.  These 
documents  must  be  provided  in  ASCII 
text  (DOS)  format  with  a  maximum  line 
length  of  65  characters.  The  Bureau  will 
transmit  these  files  electronically  to  the 
Public  Affairs  Section  at  the  U.S. 
Embassy  in  Beijing  for  its  review. 

Diversity,  Freedom  and  Democracy 
Guidelines 

Pursuant  to  the  Bureau's  authorizing 
legislation,  programs  must  maintain  a 
non-political  character  and  should  be 
balanced  and  representative  of  the 
diversity  of  American  political,  social, 
and  cultural  life.  "Diversity"  should  be 
interpreted  in  the  broadest  sense  and 
encompass  differences  including,  but 
not  limited  to  ethnicity,  race,  gender, 
religion,  geographic  location,  socio- 
economic status,  and  physical 
challenges.  Applicants  are  strongly 
encouraged  to  adhere  to  the 
advancement  of  this  principle  both  in 
program  administration  and  in  program 
content.  Please  refer  to  the  review 
criteria  under  the  "Support  for 
Diversity  "  section  for  specific 
suggestions  on  incorporating  diversity 
into  the  total  proposal.  Public  Law  104- 
319  provides  that  "in  carrying  out 
programs  of  educational  and  cultural 
exchange  in  countries  whose  people  do 
not  fully  enjoy  freedom  and 
democracy,  "  the  Bureau  "shall  take 
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appropriate  steps  to  provide 
opportunities  for  participation  in  such 
programs  to  human  rights  and 
democracy  leaders  of  such  countries." 
Proposals  should  reflect  advancement  of 
this  goal  in  their  program  contents,  to 
the  full  extent  deemed  feasible. 

Year  2000  Compliance  Requirement 
(Y2K  Requirement) 

The  Year  2000  (Y2K)  issue  is  a  broad 
operational  and  accounting  problem 
that  could  potentially  prohibit 
organizations  from  processing 
information  in  accordance  with  Federal 
management  and  program  specific 
requirements  including  data  exchange 
with  the  Bureau.  The  inability  to 
process  information  in  accordance  with 
Federal  requirements  could  result  in 
grantees  being  required  to  return  funds 
that  have  not  been  accounted  for 
properly. 

Tne  Bureau  therefore  requires  all 
organizations  use  Y2K  compliant 
systems  including  hardware,  software, 
and  firmware.  Systems  must  accurately 
process  data  and  dates  (calculating, 
comparing  and  sequencing)  both  before 
and  after  the  beginning  of  the  year  2000 
and  correctly  adjust  for  leap  years. 

Additional  iniormation  addressing  the 
Y2K  issue  may  be  found  at  the  General 
Services  Administration's  Office  of 
Information  Technology  website  at 
http://www.itpolicy.gsa.gov. 

Review  Process 

The  Bureau  will  acknowledge  receipt 
of  all  proposals  and  will  review  them 
for  technical  eligibility.  Proposals  will 
be  deemed  ineligible  if  they  do  not  fully 
adhere  to  the  guidelines  stated  herein 
and  in  the  Solicitation  Package.  All 
eligible  proposals  will  be  reviewed  by 
the  program  office,  as  well  as  the  Public 
Diplomacy  section  overseas,  where 
appropriate.  Eligible  proposals  will  be 
forwarded  to  panels  of  Bureau  officers 
for  advisory  review.  Proposals  may  also 
be  reviewed  by  the  Office  of  the  Legal 
Adviser  or  by  other  Department 
elements.  Final  funding  decisions  are  at 
the  discretion  of  the  Department  of 
State's  Under  Secretary  for  Public 
Diplomacy  and  Public  Affairs.  Final 
technical  authority  for  assistance 
awards  (grants  or  cooperative 
agreements)  resides  with  the  Bureau's 
Grants  Officer. 

Authority 

Overall  grant  making  authority  for 
this  program  is  contained  in  the  Mutual 
Educational  and  Cultural  Exchange  Act 
of  1961.  Public  Law  87-256.  as 
amended,  also  known  as  the  Fulbright- 
Hays  Act.  The  purpose  of  the  Act  is  "to 
enable  the  Government  of  the  United 


States  to  increase  mutual  understanding 
between  the  people  of  the  United  States 
and  the  people  of  other 
countries  *   *   *   ;  to  strengthen  the  ties 
which  unite  us  with  other  nations  by 
demonstrating  the  educational  and 
cultural  interests,  developments,  and 
achievements  of  the  people  of  the 
United  States  and  other 
nations  *   *   *  and  thus  to  assist  in  the 
development  of  fi-iendly.  sympathetic 
and  peaceful  relations  between  the 
United  States  and  the  other  countries  of 
the  world."  The  funding  authority  for 
the  program  above  is  provided  through 
legislation. 

Notice 

The  terms  and  conditions  published 
in  this  RFP  are  binding  and  may  not  be 
modified  by  any  Bureau  representative. 
Explanatory  information  provided  bv 
the  Bureau  that  contradicts  published 
language  will  not  be  binding.  Issuance 
of  the  RFP  does  not  constitute  an  award 
commitment  on  the  part  of  the 
Government.  The  Bureau  reser\'es  the 
right  to  reduce,  revise,  or  increase 
proposal  budgets  in  accordance  with  the 
needs  of  the  program  and  the 
availability  of  funds.  Awards  made  will 
be  subject  to  periodic  reporting  and 
evaluation  requirements. 

Notification 

Final  awards  cannot  be  made  until 
funds  have  been  appropriated  bv 
Congress,  allocated  and  committed 
through  internal  Bureau  procedures. 

Dated:  May  30.  2000. 
Evelyn  S.  Lieberman, 

Under  Secreiary  for  Public  Diplomacy  and 
Public  Affairs.  U.S  Department  of  State. 
|FR  Doc.  00-14361  Filed  6-6-00;  8:45  am] 

BILUNG  CODE  4710-11-^ 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

[USCG-2000-7465] 

Recreational  Boating  Safety  Projects, 
Programs  and  Activities  Funded  Under 
Provisions  of  the  Transportation 
Equity  Act  for  the  21st  Century; 
Accounting  of 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Notice. 

SUMMARY:  Subsection  (c)  of  section  7405 
of  the  Transportation  Equity  Act  for  the 
21st  Century  makes  $5,000,000  available 
each  of  five  fiscal  years  to  the  Secretary 
of  Transportation  for  personnel  and 
activities  directly  related  to 
coordinating  and  carrying  out  the 


national  recreational  boating  safety 
program.  The  Act  also  requires  that  the 
Secretary'  publish  annually  in  the 
Federal  Register  a  detailed  accounting 
of  the  projects,  programs,  and  activities 
under  this  subsection.  This  is  the  first 
report. 

ADDRESSES:  You  may  obtain  a  copy  of 
this  notice  by  calling  the  U.  S.  Coast 
Guard  Infoline  at  1-800-368-5647.  This 
notice  is  available  on  the  Internet  at 
http://dms.dot.goy  or  at  the  Web  Site  for 
the  Office  of  Boating  Safety  at  URL 
address  www.uscgboating.org. 
FOR  FURTHER  INFORMATION  CONTACT: 
Captain  Michael  F.  Holmes.  USCG. 
Chief,  Office  of  Boating  Safety, 
telephone  202-267-1077.  fax  202-267- 
4285.  or  Mr.  Albert  J.  Marmo.  Chief, 
Program  Management  Division, 
telephone  202-267-0950.  fax  202-267- 
4285. 

SUPPLEMENTARY  INFORMATION:  The 
Transportation  Equity  Act  for  the  21st 
Century  became  law  on  )une  9.  1998. 
The  Act  requires  that  of  the  $5  million 
made  available  to  earn.-  out  the  national 
recreational  boating  safety  program. 
$2,000,000  shall  be  available  only  to 
ensure  compliance  with  chapter  43  of 
title  46.  U.S.  Code — Recreational 
Vessels.  This  responsibility  is  delegated 
to  the  Commandant  of  the  United  States 
Coast  Guard.  The  statute  directs  that  no 
funds  available  to  the  Secretary  under 
this  subsection  may  be  used  to  replace 
funding  traditionally  provided  through 
general  appropriations,  nor  for  any 
purposes  except  those  purposes 
authorized  by  this  section.  Amounts 
made  available  each  fiscal  year,  1999-' 
2003,  shall  remain  available  until 
expended.  Upon  passage  of  the  Act  the 
U.S.  Coast  Guard  Office  of  Boating 
Safety  began  the  process  of  developing 
basic  spending  plans  for  this  new  source 
of  revenue.  For  accounting  purposes, 
funding  was  divided  into  two  program 
elements:  Boat  Safety  Compliance  and 
National  Recreational  Boating  Safety 
Program.  Use  of  these  funds  entails 
compliance  with  standard  Federal 
contracting  rules  with  associated  lead 
and  processing  times  resulting  in  a  lag 
time  between  available  funds  and 
spending.  An  accounting  of  the  use  of 
the  funds  to  date  follows,  including  a 
narrative  summan,'  and  a  table  that 
reflects  commitment,  obligation,  or 
expenditure  of  fiscal  years  1999  and 
2000  funds. 

Boat  Safety  Compliance 

Factor}'  Visit  Program 

A  contract  was  awarded  to  establish  a 
national  recreational  boat  factory  visit 
program  using  contractor  personnel. 
The  contract  includes  the  development 
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i)f  a  plan  of  action  and  a  pilot  program 
to  validate  the  elements  of  the  plan  and 
the  concept  of  the  program.  The  plan 
wa.s  completed  at  a  cost  of  $133,912.55 
using  fiscal  year  1999  funding.  The  pilot 
program  will  commence  in  the  summer 
of  2000.  The  factory  visit  program  will 
allow  contractor  personnel,  acting  on 
behalf  of  the  Coast  Guard,  to  visit 
approximately  2,000  recreational  boat 
manufacturers  each  year  to 
communicate  with  the  manufacturers  as 
to  why  they  need  to  comply  with  the 
Federal  regulations,  educate  them,  as 
necessary,  on  how  to  comply  with  the 
Federal  regulations,  and  inspect  for 
compliance  with  the  Federal 
regulations. 

Associated  Equipment  Compliance 
Testing 

Currently,  the  Office  of  Boating  Safety 
conducts  compliance  testing  by 
purchasing  recreational  boats  in  the 
open  market  and  testing  them  for 
compliance  with  the  Federal  flotation 
standards.  As  a  new  initiative,  the 
Office  of  Boating  Safety  is  planning  to 
buy  recreational  boat  "associated 
equipment,"  e.g.,  starters,  alternators, 
fuel  pumps,  bilge  pumps,  etc  .  and  test 
this  equipment  for  compliance  with 
Federal  safety  regulations.  The 
anticipated  annual  cost  of  this  multi- 
year  effort  is  estimated  at  SlOO.OfK)  To 
date  $44,000  of  fiscal  year  1999  funds 
have  been  expended,  and  $83,000  of 
fiscal  year  2000  funds  has  been 
committed  for  this  testing. 

Articulated  Mannequins/Computer 
Simulation  Model 

The  objective  of  this  multi-year 
program  is  to  improve  the  safety  of 
recreational  boaters  by  encouraging  the 
design  of  new/unique  personal  flotation 
devices  (PFDs)  through  the  development 
of  a  computer  simulation  program  to 
evaluate  the  effectiveness  of  new/ 
unique  FFD  designs.  The  computer 
simulation  program  will  be  validated 
through  the  use  of  a  family  of 
anthropomorphic  articulated 
mannequins.  Fiscal  year  1999  funding 
for  this  effort  is  $300,000. 

Compliance  Associated  Travel 

Travel  is  being  performed  to  carry  out 
additional  compliance  actions  and  to 
gather  background  and  planning 
information  for  proposed  compliance 
initiatives  or  to  research  possible  new 
compliance  initiatives.  Fiscal  year  1999 
funding  for  this  travel  has  amounted  to 
$13,332.44. 


New  Boat  Manufacturer  Outreach 
Package 

A  fiscal  year  1999  contract  for 
$357,582.34  was  awarded  to  design  and 
develop  a  comprehensive  and  user 
friendly  outreach  package  for 
distribution  to  new  recreational  boat 
manufacturers.  Included  will  be  a 
brochure  and  video  that  will  outline  the 
many  facets  of  the  recreational  boat 
manufacturing  business,  including. 
Federal  regulations,  voluntary 
standards,  self-certification,  financial 
aspects,  insurance  concerns,  liability 
issues,  points  of  contact  and  the  steps 
necessary  to  become  a  new  recreational 
boat  manufacturer.  The  package  will 
also  include  plain  language  guidelines 
that  help  clarify  Federal  requirements. 
The  new  outreach  package  is  expected 
to  increase  the  level  of  compliance  with 
the  Federal  regulations  among  new 
recreational  boat  manufacturers. 

Risk  Analysis  Study 

This  effort  will  develop  a  risk-based 
compliance  approval  process  for 
Personal  Flotation  Devices  (PFDs)  using 
a  Life  Saving  Index  methodology.  Fiscal 
year  1999  funding  for  this  project 
amounted  to  $229,465.64.  The  results  of 
this  effort  will  provide  a  formal 
structure  and  consistency  to  the  process 
for  accepting  new  approaches  to 
designing  devices  for  drowning 
prevention.  The  risk-based  process 
identifies  critical  factors  for  evaluating 
PFD  lifesaving  potential  and  defines  the 
minimum  level  of  performance 
necessary  for  approval. 

Virtual  Reality  Personal  Watercraft 
(PWCI 

A  contract  was  awarded  to  develop  a 
virtual  reality  personal  watercraft.  If  this 
application  of  virtual  reality  technology 
proves  to  be  effective  it  will  provide  a 
platform  to  gather  valuable  data  in  many 
areas  that  would  otherwise  be 
unobtainable  or  would  require  more 
costly  methods  and  sources.  The  data 
from  this  effort  will  give  greater  insight 
into  the  human/machine  interface 
related  to  PWC  and  will  assist  in  the 
effort  to  attempt  to  reduce  PWC 
accidents.  The  contract  award  amount 
using  fiscal  year  2000  funds  was 
$133,620. 

National  Recreational  Boating  Safety 
Program 

Boating  Accident  Report  Database 
(BARDI 

The  BARD  system  is  aimed  at 
effectively  providing  the  capability  to 
all  States  and  the  Coast  Guard  for  the 
successful  exchange  of  recreational 
boating  accident  data  and  information 


using  BARD  software.  New  fiscal  year 
1999  funding  of  $392,234  allows 
software  module  development,  software 
module  rework  and  unit  testing,  module 
integration  testing  and  system  testing 
associated  with  this  innovative  program, 
and  for  providing  the  software  to  the  50 
States,  five  territories,  and  the  District  of 
Columbia. 

Transfer  of  Funds  to  the  Seventeenth 
Coast  Guard  District 

A  non-recurring  transfer  of  $25,000 
fiscal  year  1999  funds  was  made  to  the 
Seventeenth  Coast  Guard  District  in 
support  of  a  Coast  Guard  Boating  Safety 
Detachment  to  assist  in  the  transition  of 
State  of  Alaska  assumption  of 
Recreational  Boating  Safety  Program 
responsibilities. 

National  Boating  Registration  System 

As  a  service  for  States/Territories  that 
currently  have  inadequate  (or  no) 
computer  software  program  to  maintain 
their  vessel  numbering  system 
information,  $24,000  has  been 
transferred  to  the  U.S.  Coast  Guard 
Operations  Systems  Center  (OSC)  to 
develop  a  National  Boating  Registration 
System  software  program.  OSC  will 
modify  an  existing  program  currently 
used  by  the  Coast  Guard  in  Alaska  (the 
only  State  that  does  not  have  a  Coast 
Guard-approved  vessel  numbering 
system)  to  develop  a  generic  version 
that  can  easily  be  adapted  by  any  State/ 
Territory  for  their  own  use.  The 
software,  which  will  be  provided  to 
interested  States/Territories  at  no  cost, 
will  include  a  function  to  automatically 
generate  the  armual  report  on  numbered 
vessels  that  must  be  submitted  to  the 
Coast  Guard  each  year,  which  currently 
can  be  a  very  time-consuming  process 
for  States  whose  systems  are  not 
automated.  The  current  schedule  calls 
for  delivery  of  the  beta  version  system 
in  July  2000. 

Federal  Requirements  Publication 

A  customer  friendly  "Federal 
Requirements  and  Safety  Tips  for 
Recreational  Boaters"  publication  is 
being  developed  based  on  easy  to  read 
high  visibility  graphics,  focusing  on 
provision  of  subject  specific  safety  tips 
with  retention  factors  built  in.  Support 
for  this  effort  using  fiscal  year  1999 
funds  is  $73,000.  The  Coast  Guard 
anticipates  expanding  this  development 
effort  and  intends  to  evaluate 
recreational  boater  retention  factors  for 
Federal  regulations  in  August  2000.  The 
end  result  will  be  publication  of  both 
hard  copy  and  electronic  interactive 
versions  for  public  use. 


Coast  Guard  InfoUne /Office  of  Boating 
Safety  Website 

This  effort  provides  both  technology 
and  educational  enhancements  to  the 
Coast  Guard  Infoline,  a  toll  fi^e  800 
telephone  number  (including  a 
dedicated  line  for  the  hearing  impaired) 
accessible  to  callers  anywhere  in  the 
United  States.  The  Infoline  provides 
information  about  safety,  regulations, 
communications,  Coast  Guard  policy, 
and  available  material  related  to  boating 
safety  issues.  Additionally,  this  effort 
provides  a  complete  interactive 
recreational  boating  safety  website  that 
offers  the  public  and  boating  safety 
agencies  and  organizations  with  up-to- 
the-minute  information  on  every  aspect 
of  recreational  boating  safety.  One  of  the 
goals  of  this  program  is  to  create  a  "one- 
stop"  customer  service  center  for  all 
users.  Fiscal  year  1999  funding 
amounted  to  $186,435. 

Marine  Dealer  Display  Kiosks 

An  expenditure  of  $23,950  of  fiscal 
year  1999  funds  supports  the  Hunters 
and  Anglers  Outreach  Program  and 
supplies  marine  dealers  with  U.S.  Coast 
Guard  and  U.S.  Coast  Guard  Auxiliary 
literature  display  racks,  including 
associated  boating  safety  information 
pertaining  to  the  hazards  associated 
with  Boating  Under  the  Influence  (BUI) 
as  well  as  discipline  specific 
information  to  this  target  group. 


Additional  target  group  research  and 
testing  will  be  conducted  during 
calendar  year  2000  validating  outreach 
components.  This  research  will  result  in 
the  release  of  a  national  "point-of- 
purchase"  kiosk  system,  serving  as  an 
extension  to  the  Office  of  Boating 
Safety's  "one-stop"  information  system. 

There  are  three  new  projects  that  are 
in  final  stages  for  commitment  of  funds. 

The  Vessel  Safety  Check  Program 

Fiscal  year  2000  funding,  estimated  at 
less  than  $50,000  will  be  used  to 
support  the  efforts  of  the  U.S.  Coast 
Guard  Auxiliary,  U.S.  Power  Squadrons 
and  the  National  Association  of  State 
Boating  Law  Administrators  in 
providing  free  safety  inspections  of 
recreational  boats.  The  "safety  check" 
provides  a  complete  review  of  a 
recreational  vessel  ensuring  that  the 
vessel  is  in  compliance  with  all  Federal 
and  State  specific  carriage  requirements. 
Ultimately  the  end  result  will  lead  to 
fewer  recreational  boating  accidents, 
injuries  and  fatalities. 

Knowledge  Management  System  and 
SEAFIT  (State  Electronic 
Administrative,  Financial  and 
Information  Technology  System) 

This  effort  will  enable  the  Coast 
Guard  to  reduce  the  amount  of  paper 
transactions  required  and  obtained  by 
its  external  customers.  The  States  are 


one  of  the  Coast  Guard's  largest  external 
customer  groups.  The  Knowledge 
Management  and  SEAFIT  systems  will 
provide  for  quicker  more  effective  and 
efficient  program  oversight  while 
providing  each  customer  with  the 
ability  to  electronically  do  business 
with  the  Coast  Guard.  This  system  will 
assist  in  the  electronic  monitoring, 
storage  and  daily  use  of  all  multi- 
disciplined  information  and  materials 
within  the  Office  of  Boating  Safety.  We 
plan  to  convert  current  business 
processes  that  support  activity  in  grant 
administration,  program  oversight, 
financial  payments  and  requested 
program  information  to  an  electronic 
format  and  be  web-based  compatible. 

National  Boating  Survey 

The  contracting  process  is  being 
initiated  for  a  comprehensive  major 
national  recreational  boating  surxey. 
The  survey  will  provide  information  on 
boats,  boaters  and  their  activities.  In 
order  to  avoid  taking  the  large  amount 
of  money  required  for  a  large-scale 
survey  from  available  funds  for  a  single 
fiscal  year,  we  will  escrow  funds  each 
year.  \Ve  placed  $900,000  of  fiscal  vear 

1999  funds  and  $400,000  of  fiscal  year 

2000  funds  in  escrow. 

The  following  table  reflects 
commitment,  obligation,  or  expenditure 
to  date  of  fiscal  years  1999  and  2000 
funds. 


Recreational  Boating  Safety  Programs  Accounting 


FY  1999 


FY  2000 


Boat  Safety  Compliance 


Factory  visit  program  

Associated  equipment  compliance  testing  

Articulated  mannequins/computer  simulation  model 

Compliance  associated  travel 

New  boat  manufacturer  outreach  package  

Risk  analysis  study  

Virtual  reality  personal  watercraft  


Total  tx)at  safety  compliance 


$133,912.55 

44,000.00 

300,000  00 

13.332.44 

357,582.34 

229,465.64 


$83,000.00 


133.620  00 


1.078,292  97 


216.620  00 


National  Recreational  Boating  Safety  Program 


Boating  accident  report  database  (BARD)  ... 
1 7th  CG  District  boating  safety  detachment 

National  boating  registration  system  

Federal  requirements  publication  

CG  InfoNne/Office  of  boating  safety  website 

Marine  dealer  display  kiosks  

Total  recreational  boating  safety 


National  lx>ating  survey  escrow 
Grand  total 


392,234.00 
25,000.00 
24,000.00 
73,000.00 

186.435.00 
23,950.00 

724,619.00 


-t- 


900,000.00 
2,702,911.97 


400.000.00 
616,620  00 


Note:  This  Chart  Shows  FY  1999  and  FY  2000  Dedicated  Funds  Committed,  Obligated,  or  Expended  for  the  Individual  Projects  Listed 
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DiittHl    Unit!  2.  2()(M) 
Kenneth  T.  Venuto. 

Hfiir  Aitwiml.  I '  S  (jnist  (iimnl.  Din-cUir  i<l 
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|FK  Dcii    ()()-14.lH^  KiliMJ  t>-«-00.  H;4.'j  <>mi 

MLUNQ  COOe  4910- 15-P 

DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 
[USCG-2000-443] 

Chemical  Transportation  Advisory 
Committse 

agency:  Coast  Guard,  DOT. 
ACTION:  Notice  of  meeting. 


SUMMARY:  The  Subcommittee  of  the 
('hemical  Transportation  Advisory 
Committee  (CTAC)  on  the  revalidation 
of  recommendations  for  46  CFR  part  151 
will  meet  to  di.scuss  the  previous 
recommendations  of  (TFAC]. 
DATES:  The  Subcommittee  will  meet  on 
Wednesday,  June  21,  2000,  from  8:.30 
a.m.  to  4  p.m.  The  meeting  may  close 
early  if  all  business  is  finished.  Written 
material  and  requests  to  make  oral 
presentations  should  roach  the  ('oast 
Guard  on  or  before  June  20.  2000. 
RtMiuests  to  have  a  copy  of  your  material 
distributed  to  eac:h  member  of  the 
committee  or  subcommittee  should 
reach  the  Coast  Guard  on  or  before  |une 
19.  2000. 

ADDRESSES:  Tht;  Subtiimmittee  will 
meet  in  room  6103.  U.S  (^oast  Guard 
Headquarters.  2100  .Second  Street  SW, 
Washington,  Dil.  Send  written  material 
and  requests  to  make  oral  presentations 
to  Commander  Robert  V.  (Sorbin, 
Commandant  ((,-MS()-3),  US  Coast 
Guard  Headquarters.  2100  .Second  Strwit 
SW.  Washington.  DC  2059.i-0()()l. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr 
Thimias  |   Felleisen.  (ioast  (iu.jrd 
Technical  Representative  to  the 
Subcommittee,  or  Lieutenant  liregor\-  F 
Herold,  Deputy  Assistant  to  the 
K.\ei:utive  Director  nf  (TAC,  tt'lephone 
202-2ti7-1217,  fax  202-267—4370 

SUPPLEMENTARY  INFORMATION:  Notice  of 
this  meeting  is  givtm  under  the  Fedt'ral 
Advisory  C;ommittee  Act.  5  U.S.C.  App 

Agenda  of  Meeting 

The  agenda  of  the  Subcommittee  of 
the  Chemical  Transportation  Ad\isorv 
Committtw  ((TTAC)  on  the  rev.ilid.ition 
of  recommendations  for  46  CFR  part  1 5 1 
includes  the  following: 

(1)  Introduction  of  the  Subcommittee 
members. 

(2)  Review  and  discussion  of  CTAC's 
previous  recommendations 


(3)  Evaluation  of  the  validity  of  the 
C;TAC's  previous  recommendations. 

(4)  Discussions  of  the  comments 
submitted  on  the  ANFRM. 

Procedural 

The  meeting  is  open  to  the  public. 
Please  note  that  the  meeting  may  close 
earlv  if  all  business  is  finished.  AH 
attendees  at  the  meeting  are  encouraged 
to  fully  review  CTAC's  previous 
recommendations  prior  to  the  meeting: 
additional  copies  of  CTAC's  previous 
recommendations  are  available  from  the 
Deputy  Assistant  to  CTAC.  At  the 
discretion  of  the  Subcommittee  Chair, 
members  of  tfij  public  may  make  oral 
presentations  during  the  meeting.  If  you 
would  like  to  make  an  oral  presentation 
at  the  meeting,  please  notify  the  Coast 
(Juard  Technical  Representative  to  the 
Subcommittee  on  or  before  June  20. 
2000.  If  you  would  like  a  copy  of  your 
material  distributed  to  each  member  of 
the  committee  or  subcommittee  in 
advance  of  a  meeting,  please  submit  25 
copies  to  the  Coast  Guard  Technical 
Representative  to  the  Subcommittee  no 
later  than  lune  19,  2000. 

Information  on  Services  for  Individuals 
With  Disabilities 

For  information  on  facilities  or 
services  for  individuals  with  disabilities 
or  to  request  special  assistance  at  the 
meeting,  contact  the  Deputy  Assistant  to 
the  Executive  Director  of  CTAC  as  soon 
as  possible. 

lUUni   MdV  n.  2000. 
|o<i«ph  |.  .\ngelo. 

Dirrttor  t'f  Stdiiddnls.  Marine  Safety  and 
Hi}vir<ininfntiil  Protoction 
|KK  l)()<     t)(>-U.i7H  Flleil  r.-6-OO.  8;45  din| 
BILUNG  COOE  4910~15-M 


DEPARTMENT  OF  TRANSPORTATION 
Maritime  Administration 

[Docket  MARAO-2000-7470] 

Farrell  Lines  Incorporated;  Notice  of 
Application  for  approvals  to  ttie 
proposed  transfer  of  Maritime  Security 
Program  Operating  Agreements  MA/ 
MSP-18  through  20 

By  applications  dated  [une  1,  2000. 
FarnMl  Lines  Incorporated  (Farrell)  and 
counsel  for  FLI  .Ships.  Inc.  (FLI  Ships) 
have  notified  the  Maritime 
-Administration  (MARAD)  of  the 
proposed  transfer  of  three  Maritime 
.Security  Program  (MSP)  Operating 
Agreements  (MA/MSP-18  through  20) 
from  Farrell  to  FLI  .Ships,  a  wholly 
owned  subsidiary  of  Farrell,  pursuant  to 
.section  652(j)  of  Subtitle  B.  Title  VI. 
Merchant  Marine  Act.  1936,  as  amended 


(1936  Act).  The  vessels  currently 
covered  by  those  contracts  are  presently 
owned  by  FLI  Ships,  and  will  continue 
to  be  covered  by  those  contracts  after 
transfer. 

The  transfer  of  MSP  Operating 
Agreements  MA/M.SP-18  through  20  is 
part  of  a  series  of  overall  transactions 
whereby  Farrell  will  merge  with  P  &  O 
Nedlloyd  Acquisition  Corporation,  a 
wholly  owned  subsidiary  of  P  &  O 
Nedlloyd  Limited.  After  merger.  Farrell 
will  be  the  surviving  entity 
(reconstituted  Farrell). 

With  respect  to  the  transfer  of  MSP 
Operating  Agreements,  section  652(j)  of 
the  1936  Act  provides  that  "A 
Contractor  under  an  operating 
agreement  may  transfer  the  agreement 
(including  all  rights  and  obligations 
under  the  agreement)  to  any  person 
eligible  to  enter  into  that  Operating 
Agreement  under  this  subtitle  eifter 
notification  of  the  Secretary  [of 
Transportation]  in  accordance  with 
regulations  prescribed  by  the  Secretary, 
unless  the  transfer  is  disapproved  by  the 
Secretary  within  90  days  after  the  date 
of  Notification.  A  person  to  whom  an 
Operating  Agreement  is  transferred  may 
receive  payments  from  the  Secretary' 
under  the  agreement  only  if  each  vessel 
to  be  covered  by  the  agreement  after  the 
transfer  is  an  eligible  vessel  under 
section  651(b)." 

In  implementing  the  proposed 
transaction.  FLI  Ships  is  to  be  spun  off 
by  sale  of  all  its  stock  to  FLI  Ships 
Holdings,  Inc.  (Holdings),  a  U.S.  citizen 
corporation  within  the  meaning  of 
secti(m  2  of  the  Shipping  Act.  1916.  as 
amended.  Holdings  will  be 
independently  capitalized  and 
operationally  independent  of  P  &  O 
Nedlloyd  Limited  and  any  of  its 
affiliates.  The  MSP  vessels  will  be  time 
chartered  from  FLI  Ships  to  either 
P&ONL  FAME,  Inc.  (FAME),  a  U.S. 
documentation  citizen  owned  by  P  &  O 
Nedlloyd  B.V..  a  Dutch  corporation,  or 
to  a  reconstituted  Farrell  for  operation. 
In  the  event  that  Farrell  becomes  the 
time  charterer,  it  will  also  become  a 
d(x:umentation  citizen.  The  time 
charters  of  two  other  MSP  vessels 
owned  by  First  American  Bulk  Carrier 
Corp.  (FABC)  and  chartered  to  Farrell, 
will  be  novated  to  either  FAME,  or 
remain  with  the  reconstituted  Farrell  for 
operation.  FLI  Ships  will  manage  and 
operate  the  former  Farrell  vessels 
utilizing  former  Farrell  personnel.  The 
FABC  vessels  will  continue  to  operate 
under  their  existing  charters.  One 
additional  vessel  operated  by  Farrell 
under  bareboat  charter  from  MARAD 
may  be  turned  back  to  MARAD  subject 
to  settlement  under  that  charter. 
Another  vessel  bareboat  chartered  by 


Farrell  under  a  sale/leaseback  agreement 
will  most  likely  be  paid  off  and 
scrapped. 

A  redacted  copy  of  the  transfer 
application  will  be  available  for 
inspection  at  the  Department  of 
Transportation  (DOT)  Dockets  Facility 
and  on  the  DOT  Dockets  website 
(address  information  follows).  Any 
person,  firm  or  corporation  having  an 
interest  in  this  proposal,  and  desiring  to 
submit  comments  concerning  the 
application,  may  file  comments  as 
follows.  You  should  mention  the  docket 
number  that  appears  at  the  top  of  this 
notice.  Written  comments  should  be 
submitted  to  the  Docket  Clerk,  U.S.  DOT 
Dockets.  Room  PL-401.  Nassif  Building, 
Department  of  Transportation.  400 
Seventh  Street.  SW.  Washington.  DC. 
20590.  Comments  may  also  be 
submitted  by  electronic  means  via  the 
internet  at  http://dmses.dot.goy/submit/ 
.  You  may  call  Docket  Management  at 
(202)  366^9324.  You  may  visit  the 
docket  room  to  inspect  and  copy 
comments  at  the  above  address  between 
10  a.m.  and  5  p.m.  EDT.  Monday 
through  Friday,  except  holidays.  An 
electronic  version  of  this  document  is 
available  on  the  World  Wide  Web  at 
http://dms.dot, gov.  Comments  must  be 
received  by  close  of  business  June  14. 
2000. 

This  notice  is  published  as  a  matter  of 
discretion,  and  the  fact  of  its  publication 
should  in  no  way  be  considered  a 
favorable  or  unfavorable  decision  on  the 
application,  as  filed,  or  as  may  be 
amended.  MARAD  will  consider  all 
comments  submitted  in  a  timely 
fashion,  and  will  take  such  action 
thereto  as  may  be  deemed  appropriate. 

By  Order  of  the  Maritime  Administration. 

Dated:  lune  2.  2000. 
Joel  C.  Richard. 

Sfcrf'tan.  Maritime  Administration. 
|FR  Doc.  00-14354  Filed  6-R-OO:  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Community  Development  Financial 
Institutions  Fund  Open  Meetings 

AGENCY:  Community  Development 
Financial  Institutions  Fund.  Department 
of  the  Treasury. 
ACTION:  Notice  of  open  meetings. 

SUMMARY:  The  Community  Development 
Financial  Institutions  Fund  (the 
"Fund")  is  considering  revising  its 
regulations  implementing  the  Bank 
Enterprise  Award  ("BEA")  Program. 
Before  revising  such  regulations  in  the 
form  of  cm  interim  rule,  the  Fund  seeks 


to  provide  the  public  with  meaningful 
participation  in  advance  of  the 
rulemaking  process.  Specifically,  the 
Fund  intends  to  convene  four  regional 
meetings  that  are  open  to  the  public  for 
purposes  of  gathering  facts  and 
information  on  how  to  improve  the  BEA 
Program.  The  Fund  will  consider  the 
facts  and  information  gathered  from 
such  regional  meetings  in  deciding 
whether  to  revise  the  BEA  Program 
regulations. 

DATES  AND  LOCATIONS:  The  four  regional 
meetings  are  scheduled  for  the 
following  cities  and  dates:  (1)  June  21, 
2000,  Los  Angeles,  CA:  (2)  June  23. 
2000,  Dallas,  TX;  (3)  June  28.  2000,  New 
York.  NY;  and  (4)  June  30.  2000, 
Chicago.  IL.  Registration  is  required, 
because  space  is  limited  in  each  citv  to 
40  members  of  the  public. 
FOR  FURTHER  INFORMATION  OR  TO 
REGISTER  CONTACT:  The  Community 
Development  Financial  Institutions 
Fund  (the  Fund).  U.S.  Department  of 
Treasury.  601  13th  Street,  NW.,  Suite 
200  South,  Washington.  DC.  20005. 
(202)  622-8662  (this  is  not  a  toll  free 
number)  or  visit  the  Fund's  website  at 
http://www.treas.gov/cdfi.  Other 
information  regarding  the  Fund  and  its 
programs  also  may  be  obtained  through 
the  Fund's  website  at  http:// 
www.treas.gov/cdfi. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  BEA  Program  is  to  assist 
in  the  revitalization  of  distressed  urban 
and  rural  communities.  Under  the  BEA 
Program,  the  Fund  issues  grant  awards 
annually  (e.g.  in  September  1999)  to 
insured  depository  institutions  that 
have  increased  their  level  of  investment 
in  Community  Development  Financial 
Institutions  and  distressed  communities 
("BEA  Program  activities")  between  a 
six  month  assessment  period  (e.g. 
January  1  through  June  30,  1999)  and  a 
six  month  baseline  period  (e.g.  January 
1  through  June  30,  1998).  As  part  of  its 
strategy  to  maximize  the  effectiveness  of 
scarce  public  resources,  the  Fund  is 
considering  various  means  to  enhance 
the  efficacy  of  the  BEA  Program  in 
revitalizing  distressed  urban  and  rural 
communities. 

For  example,  the  Fund  is  considering 
whether  to  measure  increases  in  BEA 
Program  activities  from  six  month 
baseline/assessment  periods  (e.g. 
January'  1  through  June  30)  to  annual 
baseline/assessment  periods  (e.g. 
January  1  through  December  31)  for 
purposes  of  affording  insured 
depository  institutions  greater  flexibility 
in  planning  BEA  Program  activities  year 
round  as  part  of  their  community 
reinvestment  strategies  and  to  take  into 
account  the  longer  lead  times  often 


required  to  close  complicated  large 
dollar  transactions. 

The  Fund  also  is  considering  selecting 
insured  depositor}'  institutions  to 
participate  in  the  BEA  Program  before 
the  commencement  of  the  assessment 
period.  The  Fund  is  considering  such  a 
change  to:  (1)  Provide  greater  incentives 
for  insured  depository  institutions  to 
engage  in  BEA  Program  activities  that 
they  would  not  otherwise  engage  in  by 
(a)  Assuring  such  institutions  that  if 
they  carry'  out  their  BEA  Program 
activities  within  the  assessment  period, 
they  will  receive  a  BEA  Program  award 
and  (b)  enabling  such  institutions  to 
take  into  consideration  the  economic 
value  of  an  award  when  underwriting  a 
transaction:  and  (2)  reduce  paperwork 
burdens  for  those  insured  depository 
institutions  that  are  not  deemed 
competitive  by  relieving  such 
institutions  of  the  burden  of  having  to 
submit  a  final  report  at  the  end  of  the 
assessment  period.  As  part  of  this 
change,  the  Fund  would  utilize  a 
competitive  evaluation  and  selection 
process. 

The  Fund  intends  to  provide  the 
public  with  meaningful  participation  in 
improving  the  efficacy  of  the  BEA 
Program  by  obtaining  facts  and 
information  from  the  public  prior  to 
making  any  regulatory  changes.  The 
Fund  intends  to  accomplish  this  by 
convening  four  regional  information 
gathering  sessions  in  the  month  of  June 
that  are  open  to  the  public.  The  Fund 
will  consider  the  facts  and  information 
from  such  public  meetings  in  deciding 
whether  to  revise  the  BEA  Program 
regulations. 

Authority:  12  l.S.C.  4703;  12  VS.C.  471. ^; 
12  r.S.C   1834a;  and  E.O.  12866.  §6(a). 

Dated:  lune  1.  2000. 
Maurice  A.  Jones. 

Deputy  Director  for  Policy  and  Programs. 
Community  Development  Financial 
Institutions  Fund. 

IFR  Doc.  00-14308  Filed  6-6-00;  8:45  am| 
BILUNG  CODE  4810- 70-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[0MB  Control  No.  2900-0219] 

Proposed  information  Collection 
Activity:  Proposed  Collection; 
Comment  Request 

AGENCY:  Veterans  Health 
Administration.  Department  of  Veterans 
Affairs. 
ACTION:  Notice. 

SUMMARY:  The  Veterans  Health 
Administration  (VHA).  Department  of 
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Vntt-rans  .Affairs  (V'A),  is  .innoiinciii^  an 
opportiinitv  fnr  public  comiiKuit  on  the 
proposftd  colloction  of  certain 
information  bv  the  agiuii  \    Under  tbc 
Paperwork  Reduction  Act  (PKA)  of 
1445,  F'ederal  agencies  <ire  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
Reinstatement,  with  change,  of  a 
previously  approved  collection  fur 
which  approval  has  expired,  and  allow 
60  days  for  public  comment  in  response 
to  the  notice.  This  notice  solicits 
comments  for  information  needed  to 
adjudicate  and  pay  healthcare  benefit 
claims. 

DATES:  Written  comments  and 
recommendations  on  the  proposed 
collection  of  information  shouki  be 
received  on  or  before  .Xugust  7.  2000 
ADDRESSES:  .Submit  written  comments 
on  the  colletrtion  of  information  to  .Xnn 
W.  Bickoff,  Veterans  Health 
Administration  (14.JB1),  Department  of 
Veteran.s  Affairs.  810  Vermont  Avenue, 
NW  ,  Washington,  DC  20420   Please 
refer  to   •OMB  Control  No   24()0-021'r 
in  any  correspondence 
FOR  FURTHER  INFORMATION  CONTACT:  .\nn 
W   Bickoff  at  (202)  27:»-H.no  or  Fax 
(202)  27:»-4:)Hl 

SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  of  144.S  (Public  Law  104-1.1;  44 
L;.S.(:.,  ,t501-,}.=">20),  Federal  agencies 
must  obtain  api)roval  from  the  Office  of 
Management  and  Budget  (OMB)  for  each 
collection  of  information  they  conduct 
or  sponsor.  This  request  for  comment  is 
being  made  pursuant  to  .Section 
:!,S0H(c)(2)(A)  of  the  PRA 

With  respect  to  the  following 
collection  of  inform.ition.  VHA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  inform.ition  is  necessar\ 
for  the  pro[)er  performance  of  VHA's 
functions,  including  whether  the 
information  will  have  practical  utility. 
(2)  the  accuracy  of  VHA's  estimate  of 
the  burden  of  the  proposed  i ollectioii  of 
information;  {.i)  ways  to  enhance  the 
cjuality.  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  technuiues  or 
the  use  of  other  forms  of  information 
technology 

Titles 

a   ,\pplication  for  CH/VMPVA 
Benefits,  VA  Form  10-lOD 

b.  CHAMPVA  Claim  Form.  VA  Form 
10-79.54A 

c  CHAMPVA— Other  Health 
Insurance  (OHI)  tiertification.  VA  Form 
10-7959C 


d   f:HAMPVA  Potential  Liability 
Claim.  VA  Form  10-7959D 

e  VA  .Spina  Bifida  Healthcare 
Benefits,  (^laim  for  Miscellaneous 
Kxpenses.  VA  Form  10-7959E. 

C)\fB  Control  \umbcr  2900-0219, 

Type  of  Hf view:  Reinstatement,  with 
change,  of  a  previously  approved 
collection  for  which  approval  has 
expired. 

Abstmct:  The  following  forms  are 
used  by  Civilian  Health  and  Medical 
Program-VA  (CHAMPVA)  and  spina 
bifida  claimants  to  claim  reimbursement 
for  medical  care  and  by  VA  to  determine 
eligibility,  process  claims,  detect  fraud 
and  recover  costs  from  third  parties. 

a.  VA  Form  10-lOD  is  used  to 
determine  eligibility  of  persons 
applying  for  healthcare  benefits  under 
the  CHAMPVA  program. 

b.  VA  Form  10-7959 A  is  used  to 
adjudicate  claims  for  CHAMPVA 
benefits. 

c:   VA  Form  10-7959C  is  used  to 
systematically  obtain  Other  Health 
Insurance  information  and  to  correctly 
coordinate  benefits  among  all  liable 
parties. 

d.  VA  Form  10-7959D  is  used  to 
re(;over  costs  associated  with  healthcare 
services  related  to  injury'  or  illness 
caused  by  a  third  party. 

e  \'.\  Form  10-7959E  is  used  by  VA 
.Spina  Bifida  Healthcare  beneficiaries  to 
(l.iim  payment  or  reimbursement  for 
healthcare  sery  ices  and  related  travel 
expenses 

Atfpi'tfd  Public:  Individuals  or 
Households,  Business  or  Other  for- 
Profit. 

Estimatt'd  Annual  Burden  BO, 467 
hours 

a   VA  Form  10-lOD— 1 ,500  hours 

b  VA  Form  10-7959A— 50.000  hours 

c   V.-\  Form  10-7959C— 6.200  hours 

d   V.-\  Form  1()-7959D— 1 .167  hours. 

e  VA  Form  10-7959K— l.fiOO  hours 

Hstinidtt'tl  Aveniiie  Burden  Per 
Hespondent 

a  V.A  Form  10-10l>— 10  minutes. 
b   VA  Form  10-7959A— 10  minutes 
(    \\\  Form  1()-7959C— 6  minutes. 
d  V,\  Form  l()-7959l>— 7  minutes. 
e   \'\  Form  10-7959E — 4  minutes. 
Frequencv  of  Response  On  occasion. 
Estimated  \iimber  of  Respondents: 
405.000 

a   VA  Form  10-lOD— 9,000 
1)   VA  Form  10-7959A— 300,000 
c   V,\  Form  10-7959C:— 62.000 
d.  VA  Form  10-7959l>— 10.000. 
e   VA  Form  10-7959E— 24.000. 

I).itf>l   M,n  1 1.  .;00() 

Hv  (iirt>(  tion  of  the  Secretary 
[)onald  L.  N'eilson, 

lhrf(  tnr.  Information  .Vfnnoifempnf  .Service 
IKK  Doi  00-1426.5  Filwd  6-6-00,  8:45  am] 
MLLmo  cooe  uso-oi-p 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  290G-0098] 

Agency  Information  Collection 
Activities  Under  OMB  Review 

AGENCY:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 
ACTION:  Notice 


SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  of  1995 
(44  U.S.C,  3501  et  seq).  this  notice 
announces  that  the  Veterans  Benefits 
Administration  (VBA).  Department  of 
Veterans  Affairs,  has  submitted  the 
collection  of  information  abstracted 
below  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  comment. 
The  PRA  submission  describes  the 
nature  of  the  information  collection  and 
its  expected  cost  and  burden;  it  includes 
the  actual  data  collection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  before  July  7,  2000. 
FOR  FURTHER  INFORMATION  OR  A  COPY  OF 
THE  SUBMISSION  CONTACT:  Denise 
McLamb,  Information  Management 
.Service  (045A4).  Department  of 
Veterans  Affairs.  810  Vermont  Avenue, 
NW.,  Washington,  DC  20420,  (202)  273- 
8030  or  FAX  (202)  273-5981.  Please 
refer  to  "OMB  Control  No.  2900-0098." 

SUPPLEMENTARY  INFORMATION: 

Title:  Application  for  Survivors'  and 
Dependents'  Educational  Assistance 
(Under  Provisions  of  Chapter  35,  Title 
38,  use.),  VA  Form  22-5490 

OMB  Control  \'umber:  2900-0098. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Abstract:  VA  Form  22-5490  serves  as 
an  application  for  Dependents' 
Educational  Assistance  (DEA).  Spouses, 
surviving  spouses,  and  children  of 
veterans  must  submit  evidence  to 
establish  eligibility  and  entitlement  to 
DEA  under  Title  38.  U.S.C,  3513.  VA 
uses  the  information  to  determine  if  an 
individual  claimant  qualifies  for  DEA 
benefits. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  Federal  Register 
Notice  with  a  60-day  comment  period 
soliciting  comments  on  this  collection 
of  information  was  published  on  March 
9,  2000  at  page  12627, 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  10,050 
hours. 

Estimated  Average  Burden  Per 
Respondent:  30  minutes. 


Frequency  of  Response:  Once — Initial 
Application. 

Estimated  Number  of  Respondents: 
20,100. 

Send  comments  and 
recommendations  concerning  any 
aspect  of  the  information  collection  to 
VA's  OMB  Desk  Officer,  Allison  Eydt, 
OMB  Human  Resources  and  Housing 
Branch.  New  Executive  Office  Building, 
Room  10235,  Washington,  DC  20503 
(202)  395^650.  Please  refer  to  "OMB 
Control  No.  2900-0098"  in  any 
correspondence. 

Dated;  May  18,  2000. 

By  direction  of  the  Secretary. 
Donald  L.  Neilson, 

Director,  Information  Management  Service. 
(PR  Doc.  00-14264  Filed  6-6-00;  8:45  am] 
BHJJNO  cooe  (320-01-^ 
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Corrections 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  ot  previously 
published  Presidential   Rule.  Proposed  Rule 
arxl  Notice  documents   These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register  AgerKy  prepared  corrections  are 
issued  as  signed  documents  and  appear  m 
the  appropnate  document  categories 
elsewhere  m  the  issue 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[R«<MM  No.  34-42758;  Fil«  No.  SR-NYSE- 
99<46] 

S«lf-R«gulatory  Organizations;  New 
York  Stock  Exchange,  Inc.;  Order 
Approving  Proposed  Change  To 
Rescind  Exchange  Rule  390 

May  5.  2000. 

Correction 

In  notice  document  00-1 1682 
beginning  on  page  301 75  in  the  issue  of 
Wednesday.  May  10,  2000,  make  the 
following  correction: 


On  pdg»'  30175,  in  the  second  column, 
after  the  heading,  the  date  is  added  to 
read  as  set  forth  above. 


IFK1)(.(    i:()-nhH2Fil 
BH.UMG  COOC  1S06-01-O 


f>-fW)0;  8:4.T  ami 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[File  No.  500-1] 

in  the  Matter  of  Asthma  Disease 
Management,  inc.;  Order  of 
Suspension  of  Trading 

May  H.  JOOO. 
(A)rTfction 

In  notice  document  00-1 1 798 
appearing  on  page  30154  in  the  issue  of 
Wednesday,  May  10,  2000  make  the 
following  correction: 

In  the  third  column,  after  the  heading, 
the  date  is  added  to  read  as  set  forth 
above, 

|FR  Uoc    Co- n  798  Filed  B-b-00:  8:45  ami 
BILUNG  COOe  150S-01-D 


Federal  Register 

\'n\     f)').    No      110 

\\r(inf.ii,u.   hinc   7.   2000 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-42760;  Pile  No.  SR-NASD- 
99-26] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
National  Association  of  Securities 
Dealers,  Inc.  Relating  to  Denial  of 
Access  Procedures 

Mav  .5.  2000 
Correction 

In  notice  document  00-11807 
beginning  on  page  30460  in  the  issue  of 
Thursday,  May  11.  2000,  make  the 
following  correction: 

On  page  30460,  in  the  third  column, 
after  the  heading,  the  date  is  added  to 
read  as  set  forth  above. 

(FR  Dor  CO-11807  Filsd  6-6-00;  8:45  am) 
BILLING  CODC  1505-01-O 


Wednesday, 
Tune  7,  2000 


®      F=^ 


Part  n 


Department  of 
Justice 


Antitrust  Division 


United  States  v.  Allied  Waste  Industries, 
et  aL;  Response  to  Public  Comments  on 
Antitrust  Consent  Decree  and  Joint 
Motion  for  Entry  of  a  Modified  Final 
Judgment;  Notice 
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DEPARTMENT  OF  JUSTICE 

Antitrust  Division 
(Civil  No.  90-1962] 

Unltsd  StatM  v.  AIIImI  Wasts 
industriss,  at  al.;  Raaponsa  to  Public 
Commants  on  Antitnist  Consant 
Dacraa  and  Joint  Motion  for  Entry  of  a 
Modlfiad  Judgmant 

Notice  is  hereby  given  pursuant  to  the 
Antitrust  Procedures  and  Penalties  Act, 
15  U.S.C.  16(b)-(h).  that  on  May  10. 
2000.  the  United  States  filed  its 
responses  to  public  comments  on  the 
proposed  Final  Judgment  in  United 
States  V.  Allied  Waste  Industries.  Inc..  et 
al.  ("Allied").  Civil  No,  99-1962  (D.D.C 
filed  July  20.  1999).  with  the  United 
States  District  Court  in  Washington,  DC. 

On  July  20,  1999.  the  United  States 
filed  a  civil  antitrust  complaint,  which 
alleged  that  the  proposed  acquisition  by 
Allied  of  Browning- Ferris  Industries, 
Inc.  ("BFI")  would  violate  section  7  of 
the  Clayton  Act,  15  U.S.C.  18.  by 
substantially  lessening  competition  in 
waste  collection  and/or  disposal 
services,  or  both,  in  a  number  of  markets 
around  the  country,  including  the 
greater  Chicago  metropolitan  market. 
The  proposed  Final  Judgment,  filed 
on  July  20.  1999.  requires  Allied  and 
BFI  to  divest  commercial  waste 
collection  and/or  municipal  solid  waste 
disposal  operations  in  each  of  the 
geographic  areas  alleged  in  the 
Complaint.  This  includes  the  divestiture 
of  commercial  routes  that  serve  the  City 
of  Chicago  and  Cook,  DuPage,  Will, 
Kane,  McHenry  and  Lake  counties,  IL. 
These  routes  included  municipal 
franchise  waste  business.  Because  of 
comments  received  objecting  to  the 
divestiture  of  the  municipal  franchises, 
the  United  States  determined  and  Allied 
agreed  that  instead  of  the  municipal 
franchise  contract  work  being  divested. 
Allied  would  be  permitted  to  retain  the 
municipal  franchise  contracts  and 
divest  instead  additional  assets  which 
are  not  required  to  be  divested  by  the 
proposed  Final  Judgment.  These 
additional  a.ssets  consist  of  rosidential 
and  roiloff  waste  hauling  business  in  the 
greater  Chicago  metropolitan  market.  A 
modified  version  of  the  proposed 
Judgment  (Modified  Final  Judgment), 
filed  on  May  11.  2000.  permits  Allied  to 
retain  the  municipal  franchise  business 
and  to  divest  instead  the  residential  and 
rolloff  waste  hauling  busine.ss. 

Public  comment  on  the  proposed 
Judgment  was  invited  within  the 
statutory  60-day  comment  period.  The 
public  comments  and  the  United  States 
responses  thereto  are  hereby  published 
in  the  Federal  Register  and  have  been 


filed  with  the  Court.  Copies  of  the 
Complaint.  Hold  Separate  Stipulation 
and  Order,  proposed  Final  Judgment. 
(Competitive  Impact  Statement,  the 
United  States  Certificate  of  Compliance 
with  Provisions  of  the  Antitrust 
Procedures  and  Penalties  Act  (to  which 
the  public  comments  and  the  United 
States  responses  are  attached),  proposed 
Modified  Final  Judgment,  and  the 
Memorandum  of  the  United  States  in 
Support  of  Entry  of  the  Proposed 
Modified  Final  Judgment  are  available 
for  inspection  in  Room  215  of  the 
Antitrust  Division.  Department  of 
Justice.  325  7th  Street.  NW.. 
Washington,  DC  20530  (telephone:  202- 
514-2481),  and  at  the  office  of  the  Clerk 
of  the  United  States  District  Court  for 
the  District  of  Columbia.  Third  Street 
and  Constitution  Avenue.  NW., 
Washington.  DC  20001. 

Copies  of  any  of  these  materials  may 
be  obtained  upon  request  and  payment 
of  a  copying  fee. 

Constance  K.  Robinson. 

Dirfctor  of  Operations  Sr  Merger  Enforcement. 
Antitrust  Division. 

Note:  The  letter  dated  October  5,  1999  from 
Peter  Anderson  of  Recycle  Worlds  Consulting 
was  not  able  to  be  published  in  the  Federal 
Rejpster  but  a  copy  can  be  obtained  from  the 
U.S.  Department  of  lustice,  Oocument  Group. 
.325  7th  Street.  NW  ,  Room  21.5.  Washington. 
DC  205.30  or  you  may  call  and  request  a  copy 
at  (202)514-248:. 

U.S.  Department  of  Justice 

Antitrust  Division 
May  10.  2000. 
Peter  .Anderson. 

Hpcvde  Worlds.  4513  Vernon  Rlvd  .  Suite  15. 
Modison,  W'l  5J705-4964 

KeCiomment  on  Proposed  Final  Judgment  in 
United  States  v  .■\llied  Wriste  Industries. 
Inc.  and  Browning-Ferris  Industries,  Inc 
No  m  CV  1962  (D.D.C  .  July  21.  1999) 

Dear  Mr  -Anderson:  This  letter  responds  to 
your  letter  of  October  5.  1999  commenting  on 
the  Final  ludgment  in  this  (  ase  on  b»<half  of 
Re(  yi  Ic  Works  The  C;()inplaint  in  this  (.ase 
(  hnrged.  rimong  other  things,  that  .Mlied's 
.ii.quisitioii  of  BFI  would  substantially  lessen 
(  ompetilion  in  the  (  ollet.tion  or  disposal  of 
small  container  (ommernal  waste  in  the 
greater  Chic  ago  melro[)olitan  market   The 
proposed  modified  Final  ludgment.  now 
pending  in  federal  district  court  in 
Washington.  IX:.  would  settle  the  case  by 
requiring  the  defendants  to  divest  a  number 
of  waste  c  (illection  routes  and  waste  disposal 
tacililies  in  the  greater  Chicago  metropolitan 
market    This  relief,  if  approved  bv  the  Court, 
would  establish  one  or  more  new  competitors 
in  this  market  for  which  relief  was  sought. 

In  your  letter,  you  urged  the  I'nited  States 
not  to  approve  any  asset  divestiture  under 
the  proposed  Final  judgment  to  one  of  the 
major  integrated  waste  collection  and 
disposal  firms.  In  your  view,  these  firms  may 
be  more  inclined  to  cooperate  with  the 


defendants  in  raising  prices  in  some  markets 
in  order  to  avoid  potential  price  wars  with 
the  defendants  elsewhere.  You  state  that 
selling  the  assets  to  a  major  integrated 
(  ompany  could  reduce  competition  and 
result  in  increased  prices. 

The  United  States  could  not  categorically 
conclude  that  selling  the  assets  required  to  be 
divested  under  the  proposed  Final  Judgment 
to  a  large  national  waste  collection  and 
disposal  firm  would  be  less  competitive  than 
a  sale  to  a  municipal  agency  or  small 
independent  firm,  or  that  large  waste 
companies  are  more  prone  to  collude,  when 
given  the  opportunity,  than  small 
independent  firms.  Also,  large  waste 
collection  and  disposal  companies  may  enjoy 
some  competitive  advantages,  such  as  better 
access  to  capital  and  more  extensive 
experience.  These  advantages  would  make 
them  in  some  respects  more  formidable 
competitors  than  small  independent  firms. 

Thank  you  for  bringing  your  concerns  to 
our  attention,  and  we  hope  this  information 
will  help  alleviate  them.  Pursuant  to  the 
Antitru.st  Procedures  and  Penalties  Act,  15 
U.S.C.  16(d).  a  copy  of  your  comments  and 
this  response  will  be  published  in  the 
Federal  Register  and  filed  with  the  Court. 

Sincerely  yours, 
J.  Robert  Kramer  II. 
Chief,  Litigation  II  Section. 

House  of  Representatives 

Committee  on  the  fudiciary 

Octobers.  1999. 

J.  Robert  Kramer  II.  Esq.. 

Chief.  Litigation  II  Section.  Antitrust 

Division.  United  States  Department  of 

fustice.  J 401  H  Street.  N\V..  Suite  3000. 

Washington.  DC  20530. 
Re  United  States  v.  Allied  Waste  Industries, 

No.  99  CV  01962. 
Dear  Mr  Kramer:  On  August  6,  1999.  the 
Department  of  lustice  published  a  Tunney 
.Act  notice  of  a  proposed  final  judgment  in 
the  above  referenced  case.  64  Fed.  Reg.  42962 
(August  6.  1999).  As  required  by  the  .\iA.  the 
Department  has  invited  public  comment  on 
the  proposed  final  judgment. 

I  have  received  correspondenc:e  from  the 
DuPage  Mayors  and  Managers  Conference, 
representing  most  of  the  lo(.al  governments  in 
my  district,  and  the  Village  of  Lisle 
requesting,  certain  changes  to  the  proposed 
final  judgment.  A  copy  of  thi.s 
correspondence  is  attached  for  your  review. 

In  essence,  the  Conference  asks  that  the 
consent  decree  not  require  local  governments 
to  rebid  their  waste  collection  contracts  in 
the  middle  of  the  contract  terms.  I 
understand  that  the.se  contracts  tend  to  run 
from  three  to  six  years  and  that  the  current 
contracts  are  generally  viewed  as 
advantageous  to  the  communities.  By 
allowing  current  contracts  to  run  their  term, 
local  governments  will  receive  substantial 
savings,  and  the  potentially  procompetitive 
benefits  of  the  con.sont  decree  will  be  delayed 
for  only  a  short  period.  This  strikes  me  as  a 
reasonable  short  term  accommodation,  and  I 
recommend  it  to  you. 

I  appreciate  your  attention  to  my  views  and 
those  of  the  local  governments  in  my  district. 


Please  place  this  letter  in  whatever  public 
files  are  appropriate  under  applicable  law. 
Please  feel  free  to  contact  me  if  I  may  be  of 
further  assistance. 

.Sincerely. 
Henry  J.  Hyde, 
Chairman. 

cc:  Mr.  Ronald  S.  Ghilardi,  DuPage  Mayors 
and  Managers  Conference;  Ms.  Barbara  J. 
Adamec.  Village  of  Lisle. 

U.S.  Department  of  Justice 

Antitrust  Division 

May  10,  2000. 

Honorable  Henry  |.  Hyde. 

U.S.  House  of  Representives,  2138  Raybum 

Building,  Washington,  DC  20515^216. 
Re  Comment  on  Proposed  Final  Judgment  in 

(United  States  v.  Allied  Waste  Industries. 

Inc.  and  Browning-Ferris  Industries.  Inc. 

No.  99  CV  1962  (D.D.C,  July  21,  1999) 
Dear  Congressman  Hyde:  This  letter 
responds  to  your  letter  of  October  5.  1999 
commenting  on  the  final  Judgment  in  this 
case  on  behalf  of  the  DuPage  Mayors  and 
Managers  conference  ("Conference")  and 
Village  of  Lisle.  The  Complaint  in  this  case 
charged,  among  other  things,  that  Allied's 
acquisition  of  BFI  would  substantially  lessen 
competition  in  the  collection  or  disposal  of 
small  container  commercial  waste  in  the 
greater  Chicago  metropolitan  market.  The 
proposed  modified  Final  Judgment,  now 
pending  in  federal  district  court  in 
Washington,  DC.,  would  settle  the  case  by 
requiring  the  defendants  to  divest  a  number 
of  waste  collection  routes  and  waste  disposal 
facilities  in  the  greater  Chicago  metropolitan 
market.  This  relief,  if  approved  by  the  Court, 
would  establish  one  or  more  new  competitors 
in  this  market  for  which  relief  was  sought. 

In  your  letter,  you  state  that  the  Conference 
and  the  Village  of  Lisle  express  concern  that 
the  Final  judgment,  by  ordering  divestiture  of 
BFI's  small  container  commercial  waste 
business,  may  interfere  with  BFI's  existing 
government  franchise  contracts  which  also 
includes  the  disposal  of  the  communities' 
residential  waste.  The  local  communities  fear 
that  requiring  Allied  to  divest  only  the 
franchise  commercial  waste  collection 
business  would,  in  effect,  split  the  collection 
business  between  two  firms — the  purchaser 
who  would  have  the  franchise  commercial 
waste  business:  and  Allied,  which  would 
retain  the  residential  and  recycling  waste 
collection  services.  The  communities  believe 
that  this  will  result  in  the  purchaser 
providing  a  lower  level  of  service,  or  result 
in  additional  trucks  being  sent  down  city 
streets. 

In  light  of  this  concern  raised  by  you  and 
others,  the  United  States  and  Allied  reached 
agreement  that  instead  of  the  municipal 
franchise  contracts  being  divested.  Allied 
would  be  permitted  to  retain  the  municipal 
franchise  contracts  and  divest  instead 
additional  assets  which  are  not  required  to  be 
divested  by  the  proposed  modified  Final 
ludgment.  These  additional  a.ssets  include 
residential  and  rolloff  waste  hauling 
business.  These  assets  have  been  acquired  by 
Superior  Services  Inc..  a  purchaser  approved 
bv  the  United  States.  The  United  States  has 


filed  a  motion  with  the  Court  to  modify  the 
proposed  Final  Judgment  which  would 
permit  Allied  to  retain  the  municipal 
franchise  contracts  initially  required  to  be 
divested.  Allied  has  agreed  to  keep  separate 
the  municipal  franchise  contracts,  which 
were  required  to  be  divested,  until  the 
Court's  acceptance  of  the  modification  to  the 
proposed  Final  Judgment. 

I  have  responded  directly  to  the 
Conference  and  the  Village  of  Lisle 
addressing  their  concerns.  Copies  of  my 
responses  are  enclosed. 

Thank  you  for  bringing  your  concerns  and 
theirs  to  our  attention,  and  we  hope  this 
information  will  help  alleviate  them. 
Pursuant  to  the  Antitrust  Procedures  and 
Penalties  Act,  15  U.S.C.  16(d),  a  copy  of  your 
comments  and  those  of  the  Conference  and 
Village  of  Lisle,  and  this  response  will  be 
published  in  the  Federal  Register  and  filed 
with  the  Court. 

Sincerely  yours, 
Robert  Kramer  II, 
Chief.  Litigation  II  Section. 

DuPage  Mayors  and  Managers  Conference 

September  22.  1999. 

Anthony  Harris. 

Antitrust  Division.  U.S.  Department  of 

fustice.  1401  H  Street.  Northwest.  Suite 

3000.  Washington.  DC  20530. 
Re  United  States  v.  Allied  Waste  Industries. 

Inc.  and  Browning-Ferris  Industries. 

Inc.— Case  No.  1:99  CV  01962. 
Dear  Mr.  Harris:  The  DuPage  Mayors  and 
Managers  Conference,  an  association  of  the 
35  municipalities  located  in  DuPage  County, 
Illinois,  respectfully  submits  the  following 
comments  related  to  the  proposed  Final 
Judgment  Order  issued  in  United  Slates  v. 
Allied  Waste  Industries  and  Browning-Ferris 
Industries  (BFI) 

The  proposed  Final  ludgment  Order 
requires  BFI  to  sell  their  small  container 
commercial  waste  collection  operations  in 
several  highly  concentrated  markets, 
including  the  Chicago  region.  BFI's 
divestiture  of  these  operations  will  have  the 
following  adverse  impacts  on  communities 
that  have  exclusive  contracts  with  BFI  for  the 
provision  of  commercial  and/or  multi-family 
collection  services: 

(1)  Since  the  proposed  Final  Judgment 
Order  would  allow  BFI  to  maintain  its  hand 
pick-up  collection  services,  it  is  likely  that 
one  company  would  be  responsible  for 
collecting  small  container  solid  waste  from 
commercial  and  multi-family  customers 
while  BFI  would  still  b'  responsible  for  the 
hand  pick-up  of  recyclables  from  the  same 
c:ustomers.  This  will  undermine  the  policy 
decision  made  by  many  communities  to  have 
an  exclusive  contract  with  a  single  company 
to  provide  all  waste  collection  services  in  the 
community. 

(2)  Many  communities  will  have  to  re-bid 
their  existing  contracts  to  identify  a  new- 
provider  for  small  container  commercial 
waste  collection  services. 

The  DuPage  Mayors  and  Mangers 
Conference  requests  that  the  Department  of 
Justice  consider  amending  the  proposed 
Final  Judgment  Order  in  a  manner  that 


would  protect  BFI's  existing  franchise 
agreements  with  units  of  local  government. 

The  Conference  supports  consideration  of 
the  following  suggestions  previously 
submitted  to  the  Department  of  Justice  by  the 
West  Cook  County  Solid  Waste  Agency: 

(1)  Modify  the  definition  of  "CollectiDn  of 
small  container  solid  waste"  to  exclude  from 
the  definition  "any  collection  of  waste  from 
customers  that  is  being  provided  subject  to 
the  terms  of  a  properly  executed,  legally 
binding  contract  or  franchise  agreement  with 
a  unit  of  local  government."  or 

(2)  Modify  the  proposed  Final  Judgment 
Order  to  limit  the  divestiture  of  commercial 
routes  that  "serve  any  non-franchised  or 
open  competition  ares." 

Implementing  either  of  these  two 
suggestions  will  avoid  the  adverse  impacts  to 
local  governments  that  currently  have 
franchise  agreements  with  BFI,  while  also 
preserving  the  Department  of  Justice's  goal  of 
promoting  competition  in  waste  hauling 
services. 

Sincerely, 
Ronald  S.  Ghilardi. 

President.  DuPage  Mayors  and  Managers 
Conference. 

cc:  House  Speaker  Dennis  Hastert:  U.S. 
Senator  Dick  Durbin:  U.S.  Senator  Peter 
Fitzgerald:  Congresswoman  ludy  Biggert; 
Congressman  Henry  J.  Hyde. 

U.S.  Department  of  Justice 

Antitrust  Division 

May  10.  2000. 

Ronald  S.  Ghilardi. 

DuPage  Mavors  and  Managers  Conference. 

1220  Oak  Brook  Road.  (Jak  Brook.  IL 

60523-2203. 

Re  Comment  on  Proposed  Final  Judgment  in 
(United  States  v.  .Allied  Waste  Industries, 
Inc.  and  Browning-Ferris  Industries,  Inc. 
No.  99  CV  1962  (D.D.C.  July  21 .  1999). 

Dear  Mr.  Ghilardi:  This  letter  responds  to 
your  letter  of  September  22.  1999 
commenting  on  the  Final  Judgment  in  this 
case  on  behalf  of  DuPage  Mayors  and 
Managers  Conference.  The  Complaint  in  this 
case  charged,  among  other  things,  that 
Allied's  acquisition  of  BFI  would 
substantially  lessen  competition  in  the 
collection  or  disposal  of  small  container 
commercial  waste  in  the  greater  Chicago 
metropolitan  market.  The  propo.sed  modified 
Final  judgment,  now  pending  in  federal 
district  court  in  Washington.  DC.  would 
settle  the  case  bv  requiring  the  defendants  to 
divest  a  number  of  waste  collection  routes 
and  waste  disposal  facilities  in  the  greater 
Chicago  metropolitan  market.  This  relief,  if 
approved  by  the  Court,  would  establish  one 
or  more  new  competitors  in  this  market  for 
which  relief  was  sought. 

In  your  letter,  you  expressed  concern  that 
the  Final  Judgment,  by  ordering  di\  estiture  of 
BFI's  small  container  commercial  waste 
business,  may  interfere  with  BFI's  existing 
government  franchise  contracts  which  also 
includes  the  disposal  of  the  communities' 
residential  waste.  The  local  communities  fear 
that  requiring  Allied  to  divest  only  the 
franchise  commercial  waste  collection 
business  would,  in  effect,  split  the  collection 
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business  (iftwt-nii  two  firms — the  purcha.sar 
who  wduKI  hiivc  ihi'  frani  hise  i.omrnorc  inl 
waste  biisinnss.  dnd  Allii-il.  v\  hu  h  would 
retain  iht;  rnsiflenli.il  ,inil  ri'<  vi  ling  (  oIIim  tion 
services.  The  t  onuniinilies  fenr  ttial  this  will 
result  in  the  pun  haser  provujin^  ri  lower 
level  of  servii  e.  or  result  in  additional  trucks 
being  sent  down  (  ilv  streets 

In  light  of  this  I  iini  ern  raised  bv  voii  and 
others,  the  I'niteii  States  and  .Mlied  rear  hed 
agreement  that  instead  of  the  muni(  ipal 
fran(  hisH  iiontrat  Is  being  divested.  Allitui 
would  be  permitted  to  retain  the  municipal 
franchise  (  ontracts  and  divest  instead 
additional  assets  which  an^  not  recpiired  to  be 
divested  bv  the  proposed  modified  Natural 
Final  [udgment    I'hese  additional  assets 
include  residential  and  rolloff  waste  hauling 
business  These  assets  have  been  acquired  bv 
Superior  Services  Inc  ,  a  purcha.ser  approved 
by  the  Tnited  States  The  United  Stales  has 
filed  a  motion  with  the  (^ourt  to  modify  tfie 
proposed  Final  judgment  which  would 
permit  Allied  to  retain  the  municipal 
franchise  (ontracts  inliallv  retjuired  to  be 
divested   Allied  has  agreed  to  keep  separate 
the  municipal  franchise  contracts,  which 
were  required  to  be  divested,  until  the 
Court's  acceptance  of  the  modification  to  the 
proposed  Final  ludgmeiil 

Thank  you  for  bringing  vour  i oncerns  to 
our  attention,  and  we  hope  this  information 
will  help  alleviate  them.  F'ursuant  to  the 
Antitrust  Procedures  an)  Penalties  A(  t.  l.S 
U  S.C.  16(d).  a  copy  of  vour  comments  and 
this  respon.se  will  be  published  in  the 
Federal  Register  and  filed  with  the  Court. 

Sincerely  yours. 
I  Robert  Kramer  II. 
Chief,  Litigation  II  Section 

Solid  Waste  Association  of  North  America 

October  .5.  I'J^W 

Mr  I.  Robert  Kramer  II, 

Chief,  Litifidtion  H  S<'(tion,  ,4nf;  7riisf 
Division.  f'S  Dfpartnwnt  of  lustiie, 
1401  H  StrfH.  .Vlf,  .Si;(fe  ,3000, 
Washington,  DC  JO,'iJ() 

Re  Proposed  ('onsent  Decree  in  United  States 
V   Allied  Waste  Industries,  Inc.  and 
Browning-Ferns  Industries,  Inc.— C-ase 
No    1  <t<l  CV  OUthJ 

Uear  Mr  Kramer:  With  over  ti.ZOO 
members,  and  47  (  hapters  in  the  U.S.  and 
Canada,  the  .Solid  Waste  .'Xssociation  of  North 
Ameru  a  ISW.-X.N.M  is  the  largest  professional 
assiH  lation  m  the  solid  waste  management 
field   Our  mission  is  to  advaiu  e  the  prai  tice 
of  eiiviroiimentalK  .iiid  ec  onoiiiicallv  sound 
muiiK  ipal  solid  w.isle  management   On 
behalf  of  SVV.\N.-\,  I  am  writing  to  offer 
I  ommeiils  regarding  the  draft  Final  liidgmenl 
order  that  has  been  filed  with  the  I '  S 
Oistrii  t  Court  for  the  Distru  t  ot  Columbi.i  in 
the  above  referent  ed  cisc 

SW.'XN.A  supports.  111  prim  iple,  the 
proposed  Final  liidgniful  ilire<  ti\c  utm  h 
requires  .Mlied  Waste  liulustries,  liii 
('■.Mhed'  1  to  divesi  ilsell  ot  the  Relevant 
Disposal  .Assets  and  Relevant  Hauling  Assets. 
One  of  SW.ANAs  members,  the  West  Cook 
County  Solid  Wastt;  Agenc  v  (representing  Jfi 
lo(.al  governments  in  Cook  County.  Illinois), 
has  fiegun  the  pro<  ess  of  pursuing  its  own 
interest  m  purchasing  a  portion  of  ilie 


Relevant  Disposal  Assets.  The  purchase  of 
these  assets  by  a  unit  of  loi  al  government 
su(  h  as  the  ,Agen(  \  would  enhance  and  foster 
competition  in  the  marketplac  e.  Vet  the 
proposed  timeline  for  the  ordered 
divestitures  in  this  i  ase  would  make  it 
virtually  impossible  for  the  Agenc  y  to 
successfiilly  ( ompele  for  this  asset 

Requiring  .Mlied  to  divest  itself  of  these 
assets  within  fiO  days  after  the  approval  of 
the  Final  judgment  by  the  Clourt  (  reales  an 
unfair  and  unreasonable  bias  towards  large, 
highly  liquid,  waste  hauling  firms  and  denies 
smaller  companies  and  local  governments 
(either  individually  or  in  the  form  of  a 
consortium)  sufficient  time  to  c:onduct  proper 
due  diligeric;e  and  arrange  for  the  necessary 
financ  ing  to  be  able  to  effectively  bid  on  the 
available  assets 

The  proposed  Final  judgment  as  drafted, 
would  .serve  to  exac:erbale  the  decline  in  the 
number  of  local  government  agencies  and 
independent  solid  waste  companies  that  are 
able  to  compete  in  the  marketplace.  This 
would  be  especially  true  if,  as  aa:ording  to 
recent  press  reports.  Allied  were  to  sell  ail 
assets  in  the  Chicago  area  to  only  one  entity 
This  would  reduc:e  c:ompefition  to  only  three 
significant  c;ompetitors— all  of  which  would 
be  vertically  integrated  and  in  a  position  to 
control  pnc:ing  within  the  market   Such  an 
event  could  create  an  anti-competitive 
market  environment  that  could  lead  to 
increa.sed  prices  that  would  clearly  be 
harmful  to  municipalities  and  to  the  general 
business  community 

Therefore,  in  order  to  ensure  that  all 
interested  parties  are  provided  a  fair  and 
equal  opportunity  to  bid  on  one  or  more  of 
the  as.sets,  SWANA  strongly  recommends 
that  the  proposed  Final  judgment  be 
mtjdifieci  to  require  Allied  to  take  bids  on  the 
as.sets  individually  Furthermore.  SWANA 
recommends  that  the  proposed  Final 
judgment  be  modified  to  require  Allied  to 
receive  bids  to  acquire  Relevant  Disposal 
Assets  and  Relevant  Hauling  As.sets  for  180 
days  after  the  Final  judgment  has  been 
approved  bv  the  Court  (rather  than  within  a 
60  day  limit  as  spec;ified  in  the  proposed 
Final  judgment). 

SWANA  appreciates  the  opportunity 
provided  by  the  Court  to  file  these  comments 
and  looks  forward  to  your  favorable 
consideration  of  this  request 

Sim  erely. 
John  H  Skinner  Ph  D.. 
Executive  Director  and  CEO. 

U.S.  Department  of  |ustice 

.Aiititrust  Division 
May  10.  2000 
John  H   Skinner. 

SlV.-t.V-^    I  too  \\\i\nr  ,^vrnue.  Suite  700. 
SilvfT  Spring.  MD  20'JW 

Hr  Comment  on  Proposed  Final  judgment  in 
(United  Slates  v    Allied  Waste  Iniiustries, 
Inc.  and  Browning-Ferris  Industries.  Inc 
No  49  CV  19»i2  (D.D.C..  July  21,  1999). 

Dear  .Mr  Skinner:  This  letter  riisponds  to 
your  letter  of  October  .5.  1999  commenting  on 
the  Final  ludgmenl  in  this  case  on  btrhalf  of 
SVV.-\\.\    rhe  Complaint  in  tins  i  ase  charged. 
.imoiiu  other  things,  that  .Mlied's  acquisition 


of  BFI  would  substantially  lessen 
competition  in  the  collection  or  disposal  of 
small  container  commercial  waste  in  the 
greater  Chic:ago  metropolitan  market.  The 
I)roposed  modified  Final  judgment,  now 
[lending  in  federal  district  court  in 
Washington.  DC.,  would  settle  the  c;ase  by 
requiring  the  defendants  to  divest  a  number 
of  waste  c  ollection  routes  and  waste  disposal 
facilities  in  the  greater  Chicago  metropolitan 
market  This  relief,  if  approved  by  the  Court, 
would  establish  one  or  more  new  c  ompetitors 
in  this  market  for  which  relief  was  sought. 

In  your  letter,  you  urged  the  United  States 
not  to  approve  any  asset  divestiture  under 
the  proposed  Final  judgment  to  one  of  the 
major  integrated  waste  collection  and 
disposal  firms   In  your  view,  these  firms  may 
be  more  inclined  to  crooperate  with  the 
defendants  in  raising  prices  in  some  markets 
in  order  to  avoid  potential  price  wars  with 
the  defendants  el.sewhere.  You  state  that 
selling  the  assets  to  a  major  integrated 
c:ompany  could  reduce  competition  and 
result  in  increased  prices. 

The  United  States  could  not  categorically 
conc:lude  that  selling  the  assets  required  to  be 
divested  under  the  proposed  Final  judgment 
to  a  large  national  waste  collec:tion  and 
disposal  firm  would  be  less  competitive  than 
a  sale  to  a  municipal  agency  or  small 
independent  firm,  or  that  large  waste 
companies  are  more  prone  to  collude,  when 
given  the  opportunity,  than  small 
independent  firms.  Also,  lar^e  waste 
collection  and  disposal  companies  may  enjoy 
some  competitive  advantages,  such  as  better 
access  to  capital  and  more  extensive 
experienc:e.  These  advantages  would  make 
them  in  some  respec:ts  more  formidable 
c;ompetitors  than  small  independent  firms. 
Thank  you  for  bringing  your  concerns  to 
our  attention,  and  we  hope  this  information 
will  help  alleviate  them.  Pursuant  to  the 
Antitrust  Procedures  and  Penalties  Act.  15 
U.S.C.  16(d).  a  copy  of  your  comments  and 
this  response  will  be  published  in  the 
Federal  Register  and  Tiled  with  the  Court. 

Sincerely  yours. 
|.  Robert  Kramer  II. 
Chief,  Litigation  II  Section, 

Villa);e  of  Lisle 

Augu.st  24.  1999. 
Anthony  Harris. 
.^nti  Trust  Division.  U.S.  Department  of 

fustic f.  1401  H  Street,  Northwest,  Suite 

3000.  Washington.  DC  20503. 
Re  United  States  v.  Allied  Waste  Industries. 

Inc.  and  Brown ing-F"erris  Industries. 

Inc.— Case  No.  1:99  CV  0192 

Dear  Mr  Hams  I  am  writing  to  you  on 
behalf  of  the  Village  of  Lisle  Mayor  and 
Board  of  Trustees,  with  regard  to  the  above 
c  aptioned  matter 

With  a  population  of  21.000.  the  Village  of 
Lisle.  Lisle.  Illinois,  is  considered  small 
c:ompared  to  neighboring  municipalities  in 
the  Chicago  region   However,  we  are  well 
known  in  this  region  and  other  parts  of  the 
United  Stales  as  a  leader  in  developing  user 
fee  based  programs  designed  to  significantly 
reduc  e  solid  waste  to  be  landfilled   The 
\'illage  has  spent  many  hours  and  dollars 
developing  creative,  innovative  programs 


based  on  sound  economic;  theories.  Our 
programs  have  greatly  reduced  the  municipal 
solid  waste  stream  in  Lisle  and.  when  other 
c:ommunities  have  copied  our  programs, 
those  c:ommunities  have  experienced  similar 
starting  results. 

To  demonstrate  a  few  of  the  many  ways  we 
have  impacted  solid  waste  programs  across 
the  nation,  please  note  the  following 
accomplishments: 

1.  Signed  the  first  user-fee  based, 
comprehensive  solid  waste  program  for 
refuse,  recyclable  and  yard  waste  in  the  State 
of  Illinois.  Developed  the  program  in  1989 
and  implemented  it  in  1990.  Subsequently, 
the  majority  of  communities  in  northern 
Illinois  have  adopted  similar  plans  with  great 
results.  The  success  in  Illinois  was  parroted 
in  neighboring  states  and  as  word  spread,  our 
program  was  copied  in  states  ac:ross  the 
county.  Attached  please  find  a  c:opy  of  an 
article  published  in  Resource  Recycling 
magazine  shortly  after  our  program  in  Lisle 
began.  We  handled  hundreds  of  calls  from 
people  requesting  information  on  the 
program  and.  in  fact,  received  requests  for 
information  from  as  far  away  as  Great  Britain 
and  Brazil. 

2.  Lisle  is  unique  in  that  over  53%  of  the 
living  units  in  the  Village  are  multi-family 
residences.  Once  the  single  family  program 
was  up  and  running  smoothly,  we  developed 
a  pilot  multi-family  recycling  program  and 
experimented  with  ways  to  encourage  waste 
reduction  through  on-site  recycling  centers. 
After  analyzing  the  results  of  our 
experiments,  we  developed  a  comprehensive; 
user  fee  based  system  for  all  of  the  multi- 
family  units  in  Lisle,  meaning  townhouses, 
coach  homes,  apartments  and 
condominiums.  Typically  these  units  have 
dumpsters  (small  containers]  on  the  site  for 
refuse  disposal  along  with  mini-recycling 
centers  for  recyclable.  One  waste  hauler 
collects  both  materials  from  the  property  As 
you  can  see  from  the  attached  brochure,  the 
program  has  been  extremely  successful. 

The  proposed  Final  Judgment  Order, 
which  requires  BFI  to  sell  for  their  small 
container  commercial  waste  collection 
operations,  would  destroy  our  LEAP  Multi- 
Family  Program  and  would  severely  impact 
our  LEAP  Curbside  Program.  BFI  currently 
holds  an  exclusive  contract  with  the  Village 
of  Lisle  to  service  all  of  our  residential  living 
units,  both  single-family  and  multi-family, 
and  those  services  are  intertwined.  If  BFI 
must  diversify  itself  or  just  the  container 
business,  then  our  contract  will  be 
challenged. 

The  suggestion  that  we  can  re-bid  the 
existing  contract  to  identify  a  new  provider 
will  be  a  severe  hardship  for  the  Village  of 
Lisle.  We  just  spent  several  months  this  year 
completing  a  Request  For  Competitive 
Proposals  For  Solid  Waste  Services,  which 
resulted  in  an  exclusive  contract  with  BFI 
effective  June  1,  1999.  Subsequently,  we 
incurred  t"he  expense  of  mailings  to  our 
residents,  the  time  taken  to  re-educate 
residents  on  changes  to  our  programs,  and 
the  exposure  to  higher  prices  for  services  for 
our  residents. 

As  far  as  competition  is  concerned, 
attached  please  find  a  copy  of  my  analysis  of 
the  three  proposals  received.  Note  the  wide 


gap  in  prices  between  the  Waste  Management 
and  ARC  bids.  If  the  Village  of  Lisle's 
contract  is  voided,  and  BFI/Allied  is  removed 
from  bidding  proc:ess,  it  is  very  likely  that 
Waste  Management  will  submit  similar 
prices  or  higher  prices  on  dumpsters  which 
would  represent  an  increase  over  the  current 
contract  costs. 

The  proposed  Final  Judgment  Order  will 
have  a  negative  impact  on  both  of  our 
programs  and  will  probably  increase  costs  to 
our  residents  because  fewer  vendors  will  be 
proposing/bidding  on  our  contract.  In  past 
bidding  sessions.  Waste  Management  and  BFI 
were  the  only  bidders  in  close  competition 
with  respect  to  prices  and  equivalent 
services.  With  BFI  out  of  the  picture,  the 
opportunity  to  secure  the  same  or  lower 
prices  appears  less  likely. 

With  increased  costs  aside,  the  greatest  loss 
of  all  will  be  the  loss  of  a  very  innovative, 
comprehensive  program  for  Lisle  residents 
wherebv  the  pickup  of  refuse,  recyclables 
and  yard  waste  are  collected  by  one  vendor 
in  a  smooth,  seamless  manner.  This  user  fee 
based  program  has  influenced  solid  waste 
programs  across  the  country  and  the  damage 
done  to  our  program  in  Lisle  will  be  a  loss 
others  communities  as  well  because  we  will 
not  be  able  to  continue  to  fine  tune  and 
experiment  with  our  program  as  designed. 
Historically  speaking,  the  waste  industry 
has  defined  residential  service  as  curbside 
service  whereby  residents  place  garbage  in 
bags  or  cans  at  the  curb.  They  also  defined 
commercial  service  as  service  whereby  refuse 
is  placed  in  a  dumpster.  We  decided  to 
change  the  definition  in  1993  to  suit  our  own 
needs.  Therefore,  in  Lisle  we  define 
residential  service  as  service  for  our 
residents,  to  include  all  living  units  (single- 
family  homes  or  multi-family  homes). 
Commercial  service  is  defined  as  non- 
residential service.  Perhaps  you  should 
consider  applying  our  definitions  to  the  Final 
Judgment  Order  and  force  BFI/Allied  to 
diversify  their  "non-living  unit"  accounts. 
Opening  competition  up  in  the  commercial/ 
business  arena  would  allow  small  waste 
hauler  to  compete  fairly,  particularly 
considering  the  fact  that  most  small  waste 
haulers  do  not  have  the  equipment  and 
manpower  needed  to  handle  large-scale 
community  programs. 

To  reduce  municipal  garbage,  programs 
must  offer  recycling  opportunities,  and  the 
convenience  factor  of  both  activities  must  be 
very  high  before  people  will  participate. 
Thus,  most  municipal  solid  waste  officials 
will  tell  you  that  refuse  removal/collections 
and  recycling  programs  should  not  be 
separated  from  each  other,  either  by  physical 
location  or  by  different  vendors.  Programs 
that  fall  to  address  this  "marriage"  lack 
continuity  and  more  often  than  not  fall. 

We  would  appreciate  it  if  you  would  find 
way  to  protect  our  current  franchise 
agreement  with  BFI  so  that  our  current  single 
family  and  multi-family  programs  remain 
intact  and  the  Village  of  Lisle  can  continue 
to  develop  additional  methods  to  reduce  the 
municipal  solid  waste  stream. 

Sincerely. 


Village  of  Lisle. 
Barbara  ].  ,\damec. 
Assistant  Village  Manager. 

Enclosures: 

LEAP  Curbside  Program  brochure 

LEAP  Multi-Family  Program  brochure 
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Analysis  .\ — Overview  .Analysis  ot  Solid 

Waste  Services 

Village  of  Lisle  Mayor  &  Board  of  Trustees 

Carl  Doerr.  Village  Manager 

U.S.  Department  of  Justice 

Antitru.'it  Division 
May  10.  2000. 
Barbara  J.  Adamec . 

Assistant  Village  Manager.  Village  of  Lisle, 
1040  Burlington  .Avenue.  Lisle,  IL  60532- 
1898, 

Re  Comment  on  Proposed  final  Judgment 
in  the  (United  States  v.  .Allied  Waste 
Industries.  Inc.  and  Browning-Ferris 
Industries.  Inc..  No.  99  CV  1962  (D.D.C.  July 
21.  1999). 

Dear  Ms.  .Adamec:  This  letter  responds  to 
vour  letter  of  August  24.  1999  commenting 
on  the  Final  Judgment  in  this  case  on  behalf 
of  the  Village  of  Lisle.  The  Complaint  in  this 
case  charged,  among  other  things,  that 
Allied's  acquisition  of  BFI  would 
substantially  lessen  competition  in  the 
collection  or  disposal  of  small  container 
comimercial  waste  in  the  greater  Chicago 
metropolitan  market.  The  proposed  modified 
Final  Judgment,  now  pending  in  federal 
district  court  in  Washington.  DC.,  would 
settle  the  case  by  requiring  the  defendants  to 
divest  a  number  of  waste  collection  routes 
and  waste  disposal  facilities  in  the  greater 
Chicago  metropolitan  market.  This  relief,  is 
approved  by  the  Court,  would  establish  one 
of  more  new  competitors  in  this  market  for 
which  relief  was  sought. 

In  vour  letter,  you  express  concern  that  the 
Final  Judgment,  by  ordering  divestiture  of  the 
BFI's  small  container  commercial  waste 
business,  may  interfere  with  BFTs  existing 
government  franchise  contract  which  also 
includes  the  disposal  of  the  village's 
residential  waste.  The  Village  of  Lisle  fears 
that  requiring  Allied  to  divest  only  the 
franchise  commercial  waste  collection 
business  would,  in  effect,  split  the  collection 
business  between  two  firms — the  purchaser 
who  would  have  the  franchise  commercial 
waste  business:  and  Allied,  which  would 
retain  the  residential  and  recycling  waste 
collection  services.  You  believe  that  this  will 
result  in  the  purchases  providing  a  lower 
level  of  service,  or  result  in  additional  trucks 
being  sent  down  city  streets. 

In  light  of  this  concern  raised  by  you  and 
others,  the  United  States  and  Allied  reached 
agreement  that  instead  of  the  municipal 
franchise  contracts  being  divested.  .Allied 
would  be  permitted  to  retain  the  municipal 
franchise  contracts  and  divest  instead 
additional  assets  which  are  not  required  to  be 
divested  by  the  proposed  modified  Final 
Judgment.  These  additional  assets  include 
residential  and  rolloff  waste  hauling 
business.  These  assets  have  been  acquired  by 
Superior  Services  Inc..  a  purchaser  approved 
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by  the  I'nilcd  St.it»'>    Iht?  Unitt-ii  .Sirtics  has 
filed  a  motion  with  thi-  Court  to  nii)<iif\  th»! 
proposed  Kiii.il  |u(l(4iiicnl  whii  h  Vkould 
permit  .Mliml  to  retain  the  miiiiu  ipal 
franc  hiNe  (ontnK  ts  initially  re(]iiire(i  to  he 
divested    .Mhed  has  a^nwd  to  keep  separate 
the  munu  ipal  fnini  hise  rontrac  ts.  whw  h 
were  re<4Uired  to  he  divesliMl.  until  the 
Court's  dccieplani  e  ol  the  modification  t(j  the 
proposed  Final  ludgnient 

Thank  voti  for  hrinxinj^  your  concern.s  to 
our  attention,  and  we  hope  this  information 
will  help  alleviate  them   f'lirsuant  to  the 
Antitrust  Prni.edures  and  f'enalties  .Aid.  Ifi 
use;.  lfi(d|.  a  I  opv  of  your  lomments  and 
this  response  will  he  puhlished  in  the 
Federal  Register  and  filed  w  ith  the  Court. 

Sincerely  yours, 
I  Robert  Kramer  II. 
Chirl.  Litigation  U  Sv<  tioii 

Department  of  the  Navy 

September  17,  200() 

Mr  I.  Robert  Kramer  II. 

Chief.  Ltij^atiori  II  Sn  turn.  Antitrust 

Division.  [' S  OffMrtmant  of  lustice. 
1401  H  Strpfl.  \'W.  Suitf  JOOO. 
Washin/i^tun.  DC  205 JU 
Dear  Mr   Kramer  I  am  forw.irding 
information  for  your  t onsideration  in  making 
a  Final  judgment  regarding  the  merger 
between  .Mlied  Waste  Industries  (Allied)  and 
Browning  Ferris  Industries  (BFI)  The 
Department  of  the  Navy  lontrai  ts  for  the 
r.olle<:tion  and  disposal  of  residential  and 
oommeriial  solid  waste  generated  at  the 
Naval  Training  Center.  Creal  Lakes.  Illinois. 
This  installation  has  a  population  of  .some 
40.000  sailors,  families  and  iivilian 
employees  Current  solid  waste  services  are 
provided  by  BFI  under  two  separate 
contracts 

The  proposed  Final  judgment  re<iuires  that 
BFI  divest  the  Zion  landfill,  commercial 
waste  collec  tion  routes  within  l^ke  County, 
and  transfer  stations  in  Northern  Cook 
(;ounty    HistoTM  ally,  the  Navy  has  re(  eived 
only  two  f  ompetitive  proposals  for  our  waste 
servu  e  at  this  location  — Waste  Management 
and  BFI    I  am  i  one  erne<l  that  divesting  the 
transfer  and  commen  lal  <  iilleclujn  routes 
from  the  /,ion  landfill  operations  will 
significantly  reduce  the  competitive  position 
of  one  of  only  two  regional  servit  e  providers 
This  1  1)111  em  I  ould  result  in  im  reased  i ost 
and  decreased  servu  r  (|u.ilil\  due  lo  a  l.ii  k 
of  competition 

Your  I  iinsider.ilKin  nt  this  mtonn.ition  in 
making  a  Fiti.il  ludgment  is  apprei  i.iled   Fur 
further  inforiiialiiin.  i ontai  I  .Mr   Mark 
.S(  hull/.  Kiiviruiiiiieiilal  Diret  tor  at  (847) 
e.H8-?SQ«i9.  extension  40 

Sincerely. 
F|   Kat/winkel. 

(.Mptain.  Civil  Enf(ini-rr  Corps.  U.S  Navy. 
CommnmiiniiDffnrr,  \avv  Piihln  Works 
Crntrr  iiiui  Hniinu'tTin^i  h'lritl  ,H(  livilv. 
Midwrst 

U.S.  Department  of  lustice 

Antitrust  Dnishni 
May  10.  JOOO 
h  I   Katzwinkel. 


Captain.  Civil  Enninftr  Corps.  I '  S  Maw. 
.VfjiT  Piiblir  Works  Cfntrr.  BIdg.  1-A. 
201  Dfiatur  .-{vfrnw.  (jlreof  Lakfs.  IL 
fiOOHH-.'ifiOO 
Re  Comment  on  Proposed  Final  [udgment  in 
(United  States  v   ,Mlied  Waste  Industries, 
Inc  and  Browning-Ferris  Industries.  Inc.. 
No  CV  1»)62  (D  D.C  .  lulv  21.  IQtW) 
Dear  (Captain  Katzwinkel:  This  letter 
responds  to  your  letter  of  Septeml)er  17.  1999 
(ommenting  on  the  Final  ludgment  in  this 
case  on  behalf  of  the  Department  of  the  Navy 
I'he  Clomplaint  in  this  ca.se  charged,  among 
other  things,  that  .Mlieds  acquisition  of  BP'I 
would  substantially  lessen  competition  in  the 
collection  or  disposal  of  small  container 
commercial  waste  in  the  greater  Chii:ago 
metropolitan  market.  The  proposed  modified 
Final  ludgment,  now  pending  in  federal 
district  lourt  in  Washington,  IX:  .  would 
settle  the  case  by  requiring  the  defendants  to 
divest  a  number  of  waste  collection  routes 
and  waste  disposal  facilities  in  the  greater 
Chicago  metropolitan  market  This  relief,  if 
approved  by  the  Court,  would  establish  one 
or  more  new  competitors  in  this  market  for 
which  relief  was  sought 

In  your  letter,  you  express  concern  that  the 
Final  ludgment,  by  ordering  divestiture  of 
BFI's  small  container  commercial  waste 
business,  may  interfere  with  BFI's  existing 
government  franchise  contract  which  al.so 
includes  the  disposal  of  the  Great  Lakes 
residential  waste.  You  fear  that  requiring 
Allied  to  divest  only  the  francbi.se 
commercial  waste  lolleclion  business  would, 
in  effect,  split  the  collec  tion  business 
between  two  firms — the  pun;haser  who 
would  have  the  franchise  commercial  waste 
business,  and  Allied,  which  would  retain  the 
residential  and  recycling  waste  collection 
services  You  believe  that  this  will  result  in 
the  purchaser  providing  a  lower  level  of 
service,  or  result  in  additional  true  ks  being 
sent  down  the  streets  of  (Jreat  Lakes 

In  light  of  this  concern  raised  by  you  and 
others,  the  L'nited  States  and  Allied  reached 
agreement  that  instead  of  the  municipal 
franchise  contrat  ts  being  divested.  Allied 
would  be  permitted  to  retain  the  municipal 
franchise  contracts  and  divest  instead 
additional  assets  whic  h  are  not  rt>quired  to  be 
divested  by  the  proposed  modified  Final 
ludgment    These  additional  assets  ine:lude 
residential  and  rolloff  waste  hauling 
business  These  assets  have  been  acquired  by 
Superior  Servu  es  Inc.,  a  pure  ba.ser  approved 
by  the  United  States  The  l'nited  States  has 
filed  a  motion  with  the  Court  to  modify  the 
proposed  final  ludgment  whic  h  would 
permit  .Mhed  lo  retain  the  munu  ipal 
tram  hise  (  onlrai  ts  initially  required  to  be 
divested    .Mlieil  has  agreed  to  keep  separate 
the  municipal  franc  fuse  c  onlrac  ts,  whic  h 
were  required  to  be  divested,  until  the 
Court's  ac  i  epianc  e  of  the  modifii  alion  lo  the 
proposed  Final  hidgnieiit 

rhaiik  \(iii  lor  bringing  vour  (  otu  ems  to 
iiiir  .illeiitioii   and  we  hope  this  information 
will  help  alley  lati-  them   Pursuant  lo  the 
.Xiititrusi  I'roc  edures  and  Penalties  .^c  t,  1,5 
use;   Ifi(d),  a  mpy  of  your  i;omments  and 
this  response  will  be  published  in  the 
Federal  Register  and  filed  with  the  Court 


Sincerely  yours. 
|.  Robert  Kramer  II, 
Chiff.  Litigation  II  Sfction 

City  of  Naperville 

.September  15.  1999. 

Mr  I   Robert  Kramer  II. 

Chief  Utifiat  inn  II  .Serfion,  AntiTrvst 

Division.  I  'nitfd  Sfofes  Departrnt-nt  of 
lusticf.  1401  H  Street,  \orlh\yest.  Suite 
3000.  Washington.  DC  20530 
Regarding  United  States  vs.  .Allied  Waste 
Industries,  Inc .  and  Browning-Ferris 
Industries  Inc.:  Ca.se  199  CV  01962 

Dear  Mr  Kramer:  The  City  of  Naperville, 
as  one  of  the  largest  municipalities  in 
Illinois,  contracts  for  waste  services  for  the 
ma)ority  of  our  125.000  residents.  We 
competitively  bid  our  refuse  and  landsc:aping 
service  contract  in  1998  and  awarded  a  five- 
year  c:ontract  to  Browning-Ferris  Industries, 
Inc.  (also  known  as  BFI)  In  reviewing  the 
proposed  final  judgment,  we  are  c  oncerned 
that  the  proposed  final  judgment  in  the 
antitmst  action  against  BFI  will  have  an 
adverse  impact  on  the  City's  five-year 
contract  with  BFI.  The  City  is  also  concerned 
that  if  BFI  is  unable  to  fined  a  successor  to 
parts  of  Its  Naperville  contract  under  the 
specific  terms  and  conditions  of  the  contract, 
the  City  may  be  forced  to  re-bid  all  or 
portions  of  the  City's  largest  monetary 
contract  within  an  unacceptably  short  time 
frame  of  sixty  days  I  believe  that  the  final 
ludgment,  if  implemented  as  presented,  will 
create  serious  problems  for  the  City  of 
Naperville 

The  City  has  three  specific  concerns 
related  to  the  final  judgment: 

1   The  final  judgment  dictates  that  BFI 
must  sell  the  only  transfer  station  within 
DuPage  County  Three  years  ago,  the  City 
considered  siting  a  transfer  station  when  the 
nearest  landfill  closed.  We  declined  because 
industry  experts  assured  us  that  private 
haulers  would  site  transfer  stations.  BFI  was 
the  only  company  in  the  area  that  pursued 
this  goal  and  it  took  them  until  a  few  months 
ago  to  open  a  transfer  station.  As  part  of  our 
contract  with  BFI.  we  receive  collection 
service  at  a  guaranteed  rate  per  ton  utilizing 
this  transfer  station.  We  are  concerned  that 
the  sale  of  BFI's  transfer  station  and  its 
possible  unavailability  for  Naperville's  solid 
waste,  may  result  in  longer  driving  distances 
and  increased  disposal  costs.  The  City  needs 
written  assurance  that  any  successor  to 
Naperville's  c  ontract  with  BFI  will  be  bound 
by  the  terms  and  conditions  of  the  contract, 
partic  ularlv  the  cost  of  $.34.75  per  ton  for  the 
cost  of  landfill,  int  inerator.  or  transfer  station 
tipping  fees 

2  The  proposed  divestiture  of  all  small 
container  c ollettion  servic:es  may  require  the 
City  to  waive  its  no-subcontract  provision  of 
Its  (  ontrac  t  with  BFI  to  accommodate  BFI's 
I  ommitments  c  ontained  within  the  final 
judgment  We  believe  that  to  bid  small 
container  collection  service  separately  from 
the  rest  of  our  serviies  in  the  future  will 
work  to  our  economic  disadvantage.  That 
yard  waste  is  not  inc  hided  in  the  dec  ision 
and  is  lollec  ted  at  .several  C.\\\  sites  in  small 
containers  further  complicates  this  situation. 


3.  If  successors  to  BFI's  small  container 
collection  service  will  not  be  bound  by  the 
tenns  and  conditions  already  present  in  our 
contract  with  BFI.  the  sixty-day  divestiture 
time  frame  does  not  provide  the  City  with 
adequate  time  to  prepare,  release  and 
evaluate  bids  on  the  services  voided  by  the 
final  judgment. 

Finally,  as  you  determine  the  wisest  course 
of  action  to  ensure  competitiveness 
throughout  the  United  States,  please  consider 
that  municipalities  such  as  Naperville  face 
the  possibility  of  rebidding  entire  collection 
agreements.  If  Naperville's  agreement  with 
BFI  is  re-bid.  the  proposed  final  judgment 
may  impair  Allied/BFI's  ability  to  compete, 
and  we  believe  invalidate  the  Justice 
Department's  goal  by  resulting  in  an 
environment  where  there  is  less  competition 
than  currently  exists. 

If  you  or  your  staff  would  like  to  discuss 
the  issues  raised  in  this  letter  further  please 
contact  Mr.  David  Barber.  Director  of  Public 
Works,  630/420-6096. 

Thank  you  for  your  consideration. 

Sincerely. 
A.  George  Pradel. 
Mayor.  City  of  Naperville. 

cc:  U.S.  Senator  Richard  Durbin. 

Congressman  William  O.  Lipinski, 
Congressman  Rod  Blagojevich. 
Congressman  Danny  Davis. 
Congresswoman  Judy  Biggert,  Mr.  Peter 
T.  Burchard,  City  Manager.  U.S.  Senator 
Peter  Fitzgerald.  Congressman  Luis 
Gutierrez.  Congressman  Henry  Hyde. 
Congressman  Dennis  Hastert.  City 
Council  Members. 

U.S.  Department  of  Justice 

Antitrust  Division 
May  10.  2000. 

A.  George  Pradel. 

Mavor.  City  of  Naperville.  400  South  Eagle 
'  Street,  Naperville.  IL  60566-7020. 

Re  Comment  on  Proposed  Final  Judgment 
in  (United  States  v.  Allied  Waste  Industries. 
Inc.  and  Browning-Ferris  Industries.  Inc.  No. 
99  CV  1962  (D.D.C.  July  21.  1999). 

Dear  Mr.  Pradel:  This  letter  responds  to 
your  letter  of  September  15.  1999 
commenting  on  the  Final  Judgment  in  this 
case  on  behalf  of  the  City  of  Naperville.  The 
Complaint  in  this  case  charged,  among  other 
things,  that  Allied's  acquisition  of  BFI  would 
substantially  lessen  competition  in  the 
c;ollection  or  disposal  of  small  container 
c:ommercial  waste  in  the  greater  Chicago 
metropolitan  market.  The  proposed  modified 
Final  judgment,  now  pending  in  federal 
district  court  in  Washington.  DC.  would 
settle  the  case  by  requiring  the  defendants  to 
divest  a  number  of  waste  c;ollection  routes 
and  waste  disposal  facilities  in  the  greater 
Chicago  metropolitan  market.  This  relief,  if 
approved  by  the  Court,  would  establish  one 
or  more  new  competitors  in  this  market  for 
which  relief  was  sought. 

In  your  letter,  vou  express  concern  that  the 
Final  Judgment,  by  ordering  divestiture  of 
BFI's  small  container  commercial  waste 
business,  may  interfere  with  BFI's  existing 
government  franchise  contract  which  also 
includes  the  disposal  of  the  city's  residential 


waste.  The  city  fears  that  requiring  Allied  to 
divest  only  the  franchise  commercial  waste 
collection  business  would,  in  effect,  split  the 
collection  business  between  two  firms — the 
purchaser  who  would  have  the  franchise 
commercial  waste  business:  and  Allied, 
which  would  retain  the  residential  and 
recycling  waste  collection  services.  The  city 
believes  that  this  will  result  in  the  purchaser 
providing  a  lower  level  of  service,  or  result 
in  additional  trucks  being  sent  down  city 
streets. 

In  light  of  this  concern  raised  by  you  and 
others,  the  United  States  and  Allied  reached 
agreement  that  instead  of  the  municipal 
franchise  contracts  being  divested,  Allied 
would  be  permitted  to  retain  the  municipal 
franchise  contracts  and  divest  instead 
additional  assets  which  are  not  required  to  be 
divested  by  the  proposed  modified  Final 
Judgment.  These  additional  assets  include 
residential  and  rolloff  waste  hauling 
business.  These  assets  have  been  acquired  by 
Superior  Services  Inc..  a  purchaser  approved 
by  the  United  States,  The  United  States  has 
filed  a  motion  with  the  Court  to  modify  the 
proposed  Final  Judgment  which  would 
permit  Allied  to  retain  the  municipal 
franchise  contracts  initially  required  to  be 
divested.  Allied  has  agreeci  to  keep  separate 
the  municipal  franchise  contracts,  which 
were  required  to  be  divested,  until  the 
Court's  acceptance  of  the  modification  to  the 
proposed  Final  Judgment. 

Thank  you  for  bringing  your  concerns  to 
our  attention,  and  we  hope  this  information 
will  help  alleviate  them.  Pursuant  to  the 
Antitrust  Procedures  and  Penalties  Act,  15 
U.S.C.  16(d).  a  copy  of  your  comments  and 
this  response  will  be  published  in  the 
Federal  Register  and  filed  with  the  Court. 

Sincerely  yours. 
J.  Robert  Kramer  II, 
Chief.  Litigation  II  Section. 

Fulton  County  Board 

September  14.  1999, 

Mr,  J.  Robert  Kramer  II, 

Chief.  Litigation  II  Section.  Antitrust 

Division,  U.S.  Department  of  Justice. 
1401  H  Street.  NW,  Suite  3000. 
Washington.  DC  20005. 

Re  Allied/BFI  Consent  Decree  Case  No. 
1:99CV01962. 

Dear  Mr,  Kramer:  The  purpose  of  this  letter 
is  provide  comment  on  the  proposed  Consent 
Decree  which  requires  Allied  Waste 
Industries,  Inc.  to  sell  certain  assets  in 
connection  with  its  acquisition  of  Browning 
Ferris  Industries,  Inc.  Specifically,  the 
County  of  Fulton  objects  to  the  Department 
of  Justice  requirement  that  Allied  divest  itself 
of  the  Spoon  Ridge  Landfill  located  in 
Fairview.  Fulton  County.  Illinois. 

In  your  analysis  of  the  Chicago  market,  it 
is  stated  that  Allied's  divestiture  of  the 
Spoon  Ridge  Landfill  would  insure  that  the 
benefits  of  competition,  lower  prices  and 
better  service  would  be  preserved.  It  is  the 
opinion  of  the  County  of  Fulton  that  the 
Spoon  Ridge  Landfill  is  not  an  important 
waste  disposal  operation  for  the  Chicago 
market.  Requiring  the  divestiture  of  the 
Spoon  Ridge  Landfill  would  eliminate  an 
opportunity  for  Allied  to  send  waste  from 


New  York  City  to  Spoon  Ridge  Landfill  as 
previously  planned  by  BFI.  As  such,  the 
divestiture  removes  an  important  potential 
economic  development  opportunity  for  the 
County  of  Fulton. 

Spoon  Ridge  LandfiU/BFI  is  the  second 
largest  tax  payer  in  the  County  of  Fulton.  It 
has  a  current  assessed  valuation  of 
$2,292,970.00.  It  pays  and  annual  tax  to  the 
various  taxing  districts  in  the  County  of 
Fulton  slightly  in  excess  of  $232,077.00. 

It  is  the  unclerstanding  of  the  County  of 
Fulton  that  Spoon  Ridge  Landfill  was 
designated  as  a  primary  landfill  site  for  waste 
from  the  City  of  New  'York.  Spoon  Ridge 
Landfill  has  been  closed  for  the  approximate 
last  year.  The  New  York  contract  previously 
secured  by  BFI  would  have  caused  the 
reopening  and  continued  operation  of  Spoon 
Ridge  Landfill. 

It  is  the  understanding  of  the  County  of 
Fulton  that  Allied  was  to  receive  benefit  of 
the  New  York  contract  and  would  have 
continued  with  the  plan  to  dispose  of  the 
New  York  waste  at  the  Spoon  Ridge  Landfill. 

It  is  the  Country's  understanding  that  the 
Spoon  Ridge  Landfill  is  proposed  to  be 
conveyed  to  another  landfill/waste  disposal 
firm  known  as  Republic.  It  is  the 
understanding  of  the  County  that  Republic,  if 
it  acquires  this  site,  would  have  no 
immediate  plans  to  reopen  the  facility  and 
would  not  be  accepting  any  waste  from  New 
York. 

The  Spoon  Ridge  Landfill  has  previously 
entered  into  an  agreement  with  the  County  of 
Fulton  for  payments  of  certain  sums  to  the 
County  of  Fulton  as  and  for  or  in  lieu  of  a 
solid  waste  tippage  fees.  The  County  of 
Fulton  is  required  by  slate  law  to  have  a  solid 
waste  management  plan  and  implement  its 
terms.  The  agreement  between  Spoon  Ridge 
Landfill  and  the  County  of  Fulton  has 
generated  for  the  County  of  Fulton  since 
April  of  1995:  $180,000.00  to  implement 
such  plan. 

If  the  Spoon  Ridge  Landfill  is  required  by 
the  proposed  Consent  Decree  to  go  to  another 
landfill  operator,  such  as  Republic,  there 
does  not  appear  to  be  much  of  a  likelihood 
that  Spoon  Ridge  Landfill  will  open,  operate, 
or  generate  funds  for  the  County  of  Fulton  to 
implement  its  Solid  Waste  Management  Plan. 

The  County  of  Fulton  would  disagree  with 
a  premise  upon  which  the  proposed  Consent 
Decree  has  been  based.  The  City  of  Chicago 
is  200  miles  or  more  away  from  the  Spoon 
Ridge  Landfill  site  in  Fulton  County .  Illinois. 
There  is  no  direct  rail  access  from  Chicago 
to  Spoon  Ridge  Landfill.  Further,  there  is  no 
direct  interstate  highway  from  Chicago  to 
Spoon  Ridge  Landfill. 

As  previously  indicated  in  this  letter. 
Spoon  Ridge  Landfill  has  been  closed  for  the 
approximate  last  year  or  so.  except  for 
opening  for  a  day  or  two  during  the  summer 
of  1999  to  accept  Wdste.  If  this  facility  v\as 
part  of  the  Chicago  geographic  area,  it  would 
seem  that  there  would  be  a  steady  stream  of 
waste  coming  from  Chicago  to  this  site  in 
Fulton  County.  Real  economic  facts  have 
made  the  transportation  of  waste  from  the 
Chicago  market  to  the  County  of  Fulton  cost 
prohibitive. 

The  County  of  Fulton  and  a  number  of 
affected  taxing  districts  will  likely  suffer 
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•fxtri'mp  if  not  (IfVrtsi.itinn  p(<iii(iinii 
ron.s»!<|iit'iii  «'s  If  thn  pnipuswi)  Consent  Decrw 
rH<)uin's  .Mhfd  to  divcsl  this  proimrtv  to  h 
(:on(  prn  si]<  h  ris  Knpuhllc     This  landfill 
fai  ililv  IS  \\if  SIM  oiui  Ur>!>'st  tax  (nivfr  in  thi' 
(iouiilv   If  this  fill  ilitv  IS  not  rcopfiied. 
r.ertainlv  n  fiiir  .irxiuntMil  ( oiild  bf  iii.idi-  th<it 
Its  a.s.sHs.st'd  valuation  is  ovwr  valutnl   If  the 
a.s.s«ssm»<nt  is  rmlui  t!d.  thu  (bounty  of  Fulton 
and  a  cHrtam  s(  hoiil  district  will  st>»'  adversi- 
financial  ( i)nsM)nen(Hs   Finallv.  if  this 
fai  ilit\  I  an  not  have  a  ready  stri'aiii  of  wa.ste. 
then,  the  (bounty  of  Fulton  will  he  without 
sufficient  funds  to  meet  a  stale  mandate 
rt«)uirinj<  further  implementation  of  a  .Solid 
Wa.ste  ManaKement  F'lan 

It  IS  respei  thilly  re<|uested  that  the 
Department  of  lustii  e  re(  (insider  and  amend 
Its  (Consent  Dei  ree  with  regard  to  the 
rwjuiretneni  that  .allied  divest  itself  of  the 
Spoon  Kidge  Landfill    I  remain 

Sim  erely  yours. 
Mr  Bernard  Oak.s. 
Chairman  afthr  Ftillon  (:otiiit\  Board 

cc:  U  S  .Senator  Kii  hard  |   Durbin,  l'  S 

.Senator  Peter  (i   Fit/gerald.  tiongressman 
Lane  Evans,  (ioveriior  (leorge  H   Kvan. 
State  Senator  lieorge  V  Shadid,  State 
Representative  Michael  K   Smith    Mr 
Thomas  VanWeelden.  President.  .Mlied 
Waste  luiliistries.  Int.. 

I'.S.  Department  of  fuiitice 

Antttrw^l  Division 

May  10,  2000. 

Bernard  Oaks. 

(  hairmiin   Fulton  County  Hounl.  hultun 

lAjiinty  CoiirihoLisr.  100  \or1h  Mam 

Strfft,  Lenistown.  IL  HI 54 J 

Re  Comment  on  Proposed  Final  ludgmenl  in 
I  nited  States  v  Allied  Waste  Industries. 
Iiii  and  Hrowninf<  Ferns  Industries,  Inc 
No  4<)  CV  l<»fi2  (D  D  i:  .  luly  21,  1949) 

Dear  Mr  daks  This  letter  responds  to  your 
letter  of  September  U.  1  >)<)«»  i  ommenting  on 
the  Final  ludgment  in  this  c  ase  on  behalf  of 
Fulton  County    The  Complaint  in  this  (  ase 
charged,  among  other  things,  that  .Allied's 
acquisition  of  BFI  would  substantially  lessen 
competition  in  the  <  ollec  tion  or  disposal  of 
small  ( (intainer  i  ommen  lal  waste  in  the 
greater  Chi(  ago  metropolitan  m.irket   The 
proptised  modified  Final  judgment,  now 
pending  in  federal  distric  t  court  in 
Washington.  IX;  .  would  settle  the  case  bv 
nniuiring  the  defendants  to  divest  a  number 
of  waste  (  ollection  routes  and  waste  <iisposal 
fac  ihties  in  the  greater  Chii  ago  metropolitan 
market   This  relief,  if  approved  by  the  Court, 
would  establish  one  or  more  new  i  ompetitors 
in  this  market  for  whu  h  relief  was  sought 

In  your  letter,  you  express  i  oiicern  that  the 
Final  ludgment.  bv  re(juiring  .Mlied  to  divest 
the  Spoon  Ridge  landfill,  is  unnei  essary  for 
effei  tive  relief  and  might  undermine  the  tax 
base  of  the  loi  ,il  i  ommunities    The  Spoon 
Ridge  landfill  is  a  relatively  new  site  and  the 
largest  landfill  in  the  State  of  Illinois  HFI 
re(  ently  i  losed  the  landfill  because  it  found 
that  the  landfill  was  unable  to  attract  enough 
waste  from  the  Chicago  area  to  make  it 
viable   By  closing  the  landfill,  BFI  reduied 
Its  assessed  value,  and  thus,  the  taxes  it  paid 
to  local  communities.  BFI  intended  to  reopen 


the  landfill  if  it  obtained  a  long-term  contract 
to  dispose  of  New  York  (atv's  residential 
waste 

You  stated  that  the  future  viability  of 
Spoon  Ridge  depends  on  its  ability  to  attract 
waste  from  New  York  City  Bv  requiring 
.Mlied  to  divest  this  landfill  to  an 
independent  competitor,  ostensibly  to  help 
alleviate  (  ompetitive  problems  in  the 
Chi(  ago  market,  the  Final  ludgment 
iinne(  essarilv  linuts  .Mlied's  ability  to 
compete  for  the  (ontract  U)  dispose  of  New 
Y'ork  City's  waste,  and  undermines  the 
(  ham  es  of  .Spoon  Ridge  ever  opening  again 
The  fai  t  is  that  retquinng  .■Mlied  to  divest 
Spoon  Ridge  to  a  new  i  ompetitor  in  no  way 
prevents  Allied  or  anv  other  firm  from  later 
contracting  with  the  new  owner  to  dispose  of 
any  New  York  (City's  waste   Indeed,  the  new 
owner  would  be  free  to  make  the  landfill's 
disposal  capa(  itv  available  to  anv  person 
who  wishes  to  bid  and  enhance  competition 
for  the  contrai  t  to  dispose  of  New  York  ('ity's 
waste   If  the  new  owner  believes,  however, 
that  the  space  in  the  landfill  is  mu<  h  more 
valuable  to  use  in  <  ompeting  for  the  disposal 
III  waste  from  the  city  of  Chii  ago,  then  the 
new  owner  can  choose  to  commit  the  landfill 
to  ( nmpeting  in  that  market  Leaving  Spoon 
Ridge  with  .Mlied.  which  already  controls 
nearly  35%  of  all  disposal  rapacity  in  the 
greater  r:hi(  ago  metropolitan  market,  would 
ensure  that  a  single  firm  i  ould  dominate 
waste  disposal,  and  therefore,  set  the  price  of 
(iisposal  in  the  Chii  ago  market  While  this 
may  make  the  landfill  more  valuable  to  the 
local  (  ommunity,  it  would  adversely  affect 
the  pri(  es  paid  by  consumers  for  the  disposal 
of  their  municipal  solid  waste 

I'hank  you  for  bringing  your  concerns  to 
our  attention,  and  we  hopeThis  information 
will  help  alleviate  them   Pursuant  to  the 
Antitrust  Procedures  and  Penalties  A(  t,  LS 
I'  S  (.    16(dl,  a  copy  of  your  comments  and 
this  response  will  be  published  in  the 
Federal  Register  and  filed  with  the  Court. 

Sincerely  yours, 
I  Robert  Kramer  II, 
('hiff.  Litigation  II Sprtion 

Spoon  River  Valley  Schools 

.September  l.J,  19')*) 

Mr  I   Robert  Kramer,  II, 

Chwf.  l.ilii{ation  II  Section,  Antitrust 

Dnisuw,  I '  S  Departint-nt  of  h'stirc. 

1401  H  Stn-et.  \'W.  Suitf  JUUO. 

Washington.  D  C.  20005 

III  Re  .Mlied'BFI  Consent  Decree  Case  No. 
1  99CV019h2 
[)ear  Mr   Kramer   The  purpose  of  this  letter 
is  to  provide  comment  on  the  proposed 
<:onsent  decree  which  requires  Allied  Waste 
Industries.  Inc   to  sellcertain  assets  in 
connei  tion  with  its  acquisition  of  Browning 
Ferris  Industries.  Ini    Specifically  the  Spoon 
River  Valley  Community  I  nit  School  District 
No  4  Board  of  Fdui  ation  wishes  to  comment 
on  the  re<)uirement  that  .Mlied  divest  itself  of 
the  Spoon  Ridge  landfill  located  in  Fairview, 
Illinois 

Spoon  River  Valley  ClISD  No.  4  Overview 

Spoon  River  Valley  C'l'SD  No.  4  is  a  rural 
school  distric  t  comprised  of  157  square  miles 
in  Fulton  and  Knox  (bounties  The  school 


district  serves  the  communities  of  Ellisville. 
Fainiew.  London  Mills,  Maquon.  and 
Rapatee.  The  enrollment  of  the  school  district 
in  grades  K-12  as  of  August  31,  1999  was 
429,  The  current  equalized  assessed 
valuation  of  the  .sc:hool  district  is 
$27,665,810.  The  current  tax  rate  of  $5.7774 
generates  $1,598,365  of  local  revenue  for  the 
school  district  The  total  budgeted  revenue 
for  the  school  distric  t  is  $3,717,512, 
Therefore,  local  property  taxes  represent  43% 
of  the  total  budgeted  revenue  for  the  school 
district 

Spoon  River  Valley  CUSD  No.  4  Concerns 

The  current  a.s.sessed  valuation  of  the 
Spoon  Ridge  Landfill  is  approximately 
$2,000,000  or  about  7.2%  of  the  total 
assessed  valuation  of  the  school  district  The 
landfill  generates  about  $115,548  in  property 
taxes  for  the  district  which  is  the  equivalent 
of  four  (4)  full-time  teacher  salaries  The 
Board  of  Education  is  naturally  concerned 
with  decisions  related  to  Spoon  Ridge 
Landfill  that  could  have  adverse 
runsequenc  es  for  the  school  district  We  are 
c  oncemed  that  the  company  that  owns  the 
landfill  will  have  the  necessarv  resources 
both  in  operating  capital  and  viable  disposal 
contracts  to  adequately  maintain  and  operate 
the  landfill  so  that  it  remains  a  major  source 
of  property  tax  income  for  the  school  district. 
The  loss  of  this  source  of  income  would 
definitely  have  adverse  affects  upon  the 
quality  of  education  that  we  now  provide  to 
the  students  of  the  Spoon  River  Valley 
School  District 

Summary 

The  Spoon  River  Valley  CUSD  No  4  Board 
of  Education  respectfully  requests  that  the 
Department  of  lustic  e  re-examine  its  decision 
requiring  that  .allied  divest  itself  of  the 
Spoon  Ridge  Landfill  We  ask  that  the 
Department  re-evaluate  its  decision  based 
upon  what  is  best  for  the  residents  and 
students  who  would  most  closely  be  affected 
by  this  decision. 

Sincerely, 
David  D  Smith, 
President.  Board  of  Education. 

cc:  U.S.  Senator  Richard  I.  Durbin,  US. 

.Senator  Peter  G  Fitzjerald.  Congressman 
Lane  Evans,  Governor  George  H.  Ryan. 
Slate  Senator  George  P  Shadid.  State 
Representative  Michael  K.  Smith,  Mr. 
Thomas  VanWeelden.  President.  Allied 
Waste  Industries.  Inc. 

U.S.  Department  of  liutice 

Antitrust  Division 

May  10.  2000 

David  D  Smith, 

President.  Board  of  Education.  Spoon  River 

Valley  Schools.  Community  Unit  Dist. 

.Vo  4.  Rt   1.  London  Mills.  IL  61544. 
Re  Comment  on  Proposed  Final  Judgment  in 

(I'nited  States  v.  Allied  Waste  Industries. 

Inc.  and  Browning-Ferris  Industries.  Inc.. 

No.  99  CV  1962  (D.D.C..  July  21,  1999). 
Dear  Mr.  Smith:  This  letter  responds  to 
your  letter  of  September  13.  1999 
commenting  on  the  Final  Judgment  in  this 
case  on  behalf  of  the  Spoon  River  County 


Schools.  The  Complaint  in  this  case  charged, 
among  other  things,  that  Allied's  acquisition 
of  BFI  would  substantially  lessen 
competition  in  the  collection  or  disposal  of 
small  container  commercial  waste  in  the 
greater  Chicago  metropolitan  market.  The 
proposed  modified  Final  Judgment,  now 
pending  in  federal  district  court  in 
Washington.  DC.  would  settle  the  case  by 
requiring  the  defendants  to  divest  a  number 
of  waste  collection  routes  and  waste  disposal 
facilities  in  the  greater  Chicago  metropolitan 
market.  This  relief,  if  approved  by  the  Court, 
would  establish  one  or  more  new  competitors 
in  this  market  for  which  relief  was  sought. 

In  your  letter,  you  express  concern  that  the 
Final  Judgment,  by  requiring  Allied  to  divest 
the  Spoon  Ridge  landfill,  is  unnecessary  for 
effective  relief  and  might  undermine  the  tax 
base  of  the  local  communities  and  the  Spoon 
River  Valley  School  District.  The  Spoon 
Ridge  landfill  is  a  relatively  new  site  and  the 
largest  landfill  in  the  State  of  Illinois.  BFI 
recently  closed  the  landfill  because  it  found 
that  the  landfill  was  unable  to  attract  enough 
waste  from  the  Chicago  area  to  make  it 
viable.  By  closing  the  landfill,  BFI  reduced 
its  assessed  value,  and  thus,  the  taxes  it  paid 
to  loc:al  communities.  BFI  intended  to  reopen 
the  landfill  if  it  obtained  a  long-term  contract 
to  dispose  of  New  York  City's  residential 
waste. 

The  fact  is  that  requiring  Allied  to  divest 
Spoon  Ridge  to  a  new  competitor  in  no  way 
prevents  Allied  or  any  other  firm  from  later 
contracting  with  the  new  owner  to  dispose  of 
any  New  York  City's  waste.  Indeed,  the  new 
owner  would  be  free  to  make  the  landfill's 
disposal  capacity  available  to  any  person 
who  wishes  to  bid  and  enhance  competition 
for  the  contract  to  dispose  of  New  York  City's 
waste.  If  the  new  owner  believes,  however, 
that  the  space  in  the  landfill  is  much  more 
valuable  to  use  in  competing  for  the  disposal 
of  waste  from  the  city  of  Chicago,  then  the 
new  owner  can  choose  to  commit  the  landfill 
to  competing  in  that  market.  This  should 
ensure  that  the  landfill  remains  a  major 
source  of  property  tax  income  for  the  school 
district.  Leaving  Spoon  Ridge  with  Allied, 
which  already  controls  nearly  35%  of  all 
disposal  capacity  in  the  greater  Chicago 
metropolitan  market,  would  ensure  that  a 
single  firm  could  dominate  waste  disposal, 
and  therefore,  set  the  price  of  disposal  in  the 
Chicago  market.  While  this  may  make  the 
landfill  more  valuable  to  the  local 
community,  it  would  adversely  affect  the 
prices  paicl  by  consumers  for  the  disposal  of 
their  municipal  solid  waste. 

Thank  you  for  bringing  your  concerns  to 
our  attention,  and  we  hope  this  information 
will  help  alleviate  them.  Pursuant  to  the 
Antitrust  Procedures  and  Penalties  Act,  15 
U.S.C.  16(d),  a  copy  of  your  coiiunents  and 
this  response  will  be  published  in  the 
Federal  Register  and  filed  with  the  Court. 

Sincerely  yours, 
J.  Robert  Kramer  II, 
Chief,  Litigation  II  Section. 

West  Cook  County  Solid  Waste  Agency 

August  13,  1999. 

Mr.  f.  Robert  Kramer  II, 

Chief  Litigation  II  Session.  Anti  Trust 


Division,  U.S.  Department  of  Justice. 

1401  H  Street,  Northwest,  Suite  3000. 

Washington.  D.C.  20530. 
Re  United  States  v.  Allied  Waste  Industries, 

Inc.  and  Browning-Ferris  Industries. 

Inc.— Case  No.  1:99  CV  01962. 
Dear  Mr.  Kramer:  On  behalf  of  the  36  local 
governments  represented  by  the  West  Cook 
County  Solid  Waste  Agency  (Cook  County, 
Illinois)  (hereinafter,  the  "Agency").  I  am 
writing  to  offer  our  comments  and  objections 
regarding  the  draft  Final  Judgement  order 
that  has  been  filed  with  the  U.S.  District 
Court  for  the  District  of  Columbia  ("Court") 
in  the  above  referenced  case. 

The  Agency  strongly  supports,  in 
principle,  the  proposed  Final  Judgement 
directive  which  requires  Allied  Waste 
Industries,  Inc.  ("Allied")  to  divest  itself  of 
the  Relevant  Disposal  Assets  and  Relevant 
Assets.  However,  the  Agency  objects  to  the 
time  line  bv  which  Allied  must  divest  of  the 
Relevant  Disposal  Assets  and  Relevant 
Hauling  Assets.  The  Agency  has  begun  the 
process  of  pursuing  its  own  interest  in 
purchasing  a  portion  of  the  Relevant  Disposal 
Assets — namely  the  Browning-Ferris 
Industries,  Inc.  ("BFI")  Melrose  Park  Transfer 
Station,  located  at  4700  W.  Lake  Street, 
Mehose  Park.  IL  60160  ("Melrose  Park 
Facility").  The  purchase  of  the  Melrose  Park 
Facility  by  a  unit  of  local  government  such 
as  the  Agency  would  enhance  and  foster 
competition  in  the  marketplace.  Yet  the 
proposed  time  line  for  the  ordered 
divestitures  in  this  case  would  make  it 
virtually  impossible  for  the  Agency  to 
successfully  compete  for  this  asset. 

Requiring  Allied  to  divest  itself  of  these 
assets  within  60  days  after  the  approval  of 
the  Final  Judgement  by  the  Court  creates  an 
unfair  and  unreasonable  bias  towards  large, 
highly  liquid  waste  hauling  firms  and  denies 
smaller  companies  (either  individually  or  in 
the  form  of  a  consortium)  and  local 
governments  sufficient  time  to  conduct 
proper  due  diligence  and  arrange  for  the 
necessary  financing  to  be  able  to  effectively 
bid  on  the  available  assets.  By  denying  small 
waste  hauling  companies  and  local 
governments  fair  access  to  the  opportunity  to 
bid  on  these  assets,  the  proposed  Final 
Judgement  itself  serves  to  restrict  and  retard 
competition.  This  is  contrary  to  the  intent 
and  purpose  of  the  proposed  Final 
Judgement. 

This  bias  is  of  great  concern  to  the  Agency 
given  that  competition  in  the  solid  waste 
services  industry  within  the  Agency's 
jurisdiction  has  been  dramatically  reduced  in 
recent  years  as  a  result  of  previous 
consolidation  efforts  by  Allied  as  well  as 
Republic  Services,  Inc.  ("Republic").  For 
example,  whereas  in  1997  there  were  eight 
non-vertically  integrated  solid  waste 
companies  serving  the  Agency's  municipal/ 
residential  waste  services  needs,  today  there 
are  only  two  such  firms  remaining. 

By  allowing  the  proposed  Final  Judgement 
to  stand  as  drafted,  the  Court  would  serve  to 
exacerbate  this  decline  in  the  number  of 
local,  independent  solid  waste  companies 
that  are  able  to  compete  in  the  Agency's 
marketplace,  thereby  reducing  competition  to 
only  three  significant  competitors — all  of 
which  would  be  vertically  integrated  and  in 


a  position  to  control  pricing  within  the 
racu-ket.  This  would  clearly  by  harmful  to  the 
Agency  and  its  member  local  governments  by 
creating  an  anti-competitive  market 
environment.  This,  in  turn,  will  increase 
costs  to  the  Agency,  its  36  member 
municipalities  and  to  the  general  business 
community. 

Consequently,  the  Agency  respectfully 
recommends  that  the  proposed  Final 
Judgement  be  modified  to  allow  Allied  to 
divest  itself  of  the  Relevant  Disposal  .^ssets 
and  Relevant  Hauling  Assets  in  the  Chicago 
Metropolitan  Area  (collectively  the  "Assets") 
within  180  days  after  the  Final  judgement 
has  been  approved  by  the  Court  (rather  than 
the  current  60-day  limit  as  specified  in  the 
proposed  Final  Judgement).  Furthermore,  the 
.■\gency  strongly  recommends  that  the 
proposed  Final  Judgement  be  modified  to 
require  Allied  to  divest  itself  of  the  Assets 
individually  rather  than  as  a  package  in  order 
to  ensure  that  all  interested  parties  are 
provided  a  fair  and  equal  opportunity  to  bid 
en  one  or  more  of  these  assets. 

Specific  to  this  objection  is  the  fact  that 
Republic  notified  the  Agency  on  August  4. 
1999  (onlv  15  days  after  the  proposed  Final 
ludgement  order  was  filed  with  the  Court)  of 
its  intent  to  purchase  the  .Melrose  Park 
Facilitv  as  part  of  a  larger  acquisition  of  all 
the  Assets  from  Allied  pursuant  to  the 
proposed  Final  Judgement.  The  Agency 
strongly  objects  to  the  sale  of  all  of  the  Assets 
to  Republic  for  all  of  the  reasons  stated 
above.  In  addition,  the  .Agency  objects  to  the 
fact  that  Republic  has  reportedly  executed  a 
definitive  letter  of  intent  to  purchase  the 
.■\ssets.  including  the  Melrose  Park  Facility, 
within  days  after  the  proposed  Final 
ludgement  was  filed  with  the  Court.  This  has 
not  allowed  the  Agency  (or  any  other 
prospective  purchaser)  sufficient  time  to 
pursue  its  interest  in  bidding  for  the  Melrose 
Park  Facility  Given  that  the  Agency,  as  a 
statutorvlinit  of  local  government  in  Illinois, 
must  follow  a  strict  set  of  procedures  which 
are  designed  to  protect  the  public  interest 
when  attempting  to  purchase  fixed  assets 
such  as  the  Melrose  Park  Facility,  and  given 
that  the  Agency  must  follow  strict  procedures 
in  order  to  secure  public  debt,  it  is  not  fair 
or  reasonable,  nor  is  it  in  the  best  interest  of 
the  public,  for  the  Court  to  allow  Republic  to 
purchase  the  Melrose  Park  Facility  in  such  a 
hurried  and  non-competitive  manner. 

Therefore  the  Agency  respectfully  requests 
that  the  United  States  exercise  its  authority 
as  provided  for  in  Article  IV.  Section  A.  of 
the  Final  Judgement  order  and  withhold  its 
approval  of  the  sale  of  the  Assets 
(particularly  the  Melrose  Park  Facility)  to 
Republic  for  at  least  ISO  days  after  the  Final 
Juelgement  has  been  approved  by  the  Court 
This  would  allow  the  Agency  and  any  other 
interested  parties  sufficient  time  to  complete 
their  due  diligence  process  and  secure  the 
necessary  financial  commitments  to  fairly 
and  equitably  bid  on  any  or  all  of  the  Assets. 

The  Agency's  third  point  of  comment  and 
objection  to  the  proposed  Final  Judgement  is 
specific  to  the  definition  in  Article  II.  Section 
H.,  "Collection  of  small  container  solid 
waste."  In  the  context  of  the  use  of  this 
phrase  in  the  proposed  Final  Judgement,  the 
definition  would  serve  to  force  Allied  to 
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divest  itself  of  H  siibst?!  of  i  usfomcrs  fn>m 
which  It  is  now  obhgatucl  to  i ollci  t  waste. 
This  subset  of  customers  is  pail  of  a  larger 
group  of  (  ustoiners  st'rvi(,ed  in  act  i)r(ian(  e 
with  legallv  binding  contracts  betwet-n  BFl' 
Allied  and  nine  niunic  ipalilies  within  the 
Agency's  jurisdiction    This  issue  is  also 
relevant  to  and  will  affect  dozens  of  other 
niuni:.ipalitiBs  throughout  the  Chicago 
Metropolitan  Area. 

In  addition.  sinc:e  this  part  of  the  Final 
Judgement,  as  drafted,  only  applies  to 
municipal  solid  waste,  the  order  would  have 
the  effect  of  causing  one  company  to  be 
responsible  for  collecting  waste  from  the 
affected  customers  who  are  served  by  the 
exclusive  municipal  contract,  while  Allied 
would  still  be  responsible  for  collec:ting 
recyclable  from  those  same  customers'  .^s  a 
practical  matter,  this  pari  of  the  order  will 
force  each  munu  ipalitv  to  void  its  current 
valid  and  binding  rehise  and  recy(  ling 
collection  contrat  t  and  rebid  the  very  same 
contrai  t  or  iss\ie  two  (ontrac  ts — one  for  the 
ci)lle(tion  of  small  ( ontamer  solid  waste 
oiilv.  and  one  for  hand  pickup  waste 
coiiei  tion  services  and  all  rei  ycling  services. 
Philosophically,  thi-n,  f/ic  Final  Judfiemvnt 
would  iindfrminf  and  intfrffn-  with  ItMul 
jfovt'rnmfnt'i  autbontv  Ui  drtrrmmt'  thi-  must 
appntpniitr  way  tii  protect  tbf  hfitlth.  siifft\ 
and  wrltiirr  of  its  ((imiritiiut\ 

This  part  of  the  proposed  order  would  not 
serve  to  enhance  (  ompetilioii  within  the 
affe(  ted  (oinmunities,  but  rather  would  cause 
serious  disruptiiiri  to  the  iiiunn  ijialities' 
traditional  ( ost  efte(  tive  methods  of 
competitively  pro<  iiriiig  waste  c oIUm  tion 
services  for  their  i  oinmunities   Kiirthermorc. 
it  would  unne(  essarily  and  undulv  burden 
the  dflei  led  i  ominuiiitifs  by  iiilerferniK  with 
their  existin>;  contrai  Is  aiul  fori  mg  them  In 
rewrite  and  rebiii  their  i  ontrai  ts  for  solid 
waste  ser\  II  es    All  at  (/us  Hould  ( i>nu-  at 
(onfiidiTiihIr  fxprnsf  to  thr  i  Dniniiinitirs 

Theri^torc   the  .\geni  \  respectfully  rtHjuests 
that  the  Dfp.irtiiient  of  lustii  e  rei  ommeiid  to 
the  Court  lh.it  the  definition  in  .Article  II 
.Se(  tiiin  H  of  the  proposed  Final  lodgement 
to  modified  to  i?xi  hide  from  Ihc  definilioti 
"any  c  ollection  of  waste  from  i  usIciiihts  that 
is  being  proviileil  siibjiM  I  to  the  terms  of  a 
properly  executed,  legally  binding  i  oiilrai  I  or 
franchise  agreement  with  <i  unit  uf  loi  al 
«o\ernment    "  .Mlern.itnelv .  in  keeping  with 
the  [irei  edeiit  set  witii  respect  to  the  Citv  of 
Dallas  and  Dallas  ( loiintv .  I'X  in  Artii  le  II 
,Sei  tion  1)  Paragraph  'i  .  the  proposed  Final 
ludgement  could  (»•  modified  universallv  In 
limit  the  divestiture  of  i  ommercial  routes,  in 
all  1  ases.  lo  only  those  i  iiiiimen  lal  routes 
that  "serve  any  noiifram  hised 
competition  ar«'as  ■' 

The  AgeiK  y  appreciates  the  opportunity 
[irovided  by  the  Court  to  file  these  i  omments 
,inil  objei  tions   If  appropriate,  the  Agency 
would  !»•  avail.ible  In  discuss  these  matters 
III  more  detail 

Sincerely  yours. 
Timothy  R  Hansen. 

Chair.  Wrst  (:<H)k  C'oi/fifv  Solid  Wastr  Ai^riK  y. 
Prfsidrnt.  ViliuKf  of  I  lUiranfir.  II. 

cc:  U.S   .Senator  Ku  hard  Diirbiii.  I'  .S  .Senator 
Peter  Fit/gerald.  Congressman  William 
O  I. ipinski.  Congressman  [.uis  (anti-rrez. 


or  open 


("ongressman  Rod  Blagojevich. 
(Congressman  Henry  Hyde.  Congres.sman 
Danny  Davis,  David  M  Foster,  E.sq.  (for 
BFI)  Tom  D  Smith,  Esq   (for  Allied) 

West  C>M>k  County  Solid  Waste  Ajfency 

Detember  9.  19«9 

Mr  I  Robert  Kramer.  [I, 

Chief.  Litigation  II  Section.  Antitrust 

Division.  I'S  Department  of  Justice. 
HO]  H  Street.  Northwest.  Suite  3000. 
Washington.  DC  2053U 
Re  I'nited  States  v  Allied  Waste  Industries. 
Inc.  and  Browning-F'erris  Industries 
Inc— Ca.se  No    1:  99  CV  01962 
Dear  Mr  Kramer:  The  West  (Ciwk  County 
Solid  Waste  Agency  (Agency)  is  writing  to 
respe<  tfully  request  that  the  .Agency  be 
informed  when  .Allied  Waste  Industries 
submits  a  potential  buyer  for  approval  by  the 
Department  of  Justice,  concerning  the 
proposed  divested  assets  located  in  or 
relevant  to  the  Chicago  metropolitan  areas 
marketplace  These  assets  are: 
BFI     On  hard  Hills  landfill 
BFI     Zion  landfill 
BFI     Spoon  Ridge  landfill 
BFI     .Active  transfer  station 
BFI     Brooks  transfer  station 
BFI     Rolling  Meadows  transfer  station 
BFI     Melrose  Park  transfer  station 
BFI     DuKane  transfer  station 
.All  HFI  small  container  commenial 

I  nllei  tiiin  routes  in  ("ook.  Lake,  DuPage 
Ml  Henry  and  Will  countries.  Illinois 
As  you  may  recall,  the  Agency  previously 
submitted  i  omments  <  oncerning  the 
proposed  Final  ludgement  of  .August  l.i, 
l'l')9  Sini  e  this  time,  the  proposed  sale  of 
the  aboye  assets  In  Kepiiblii  .Servi(  es  Inc    has 
been  terminated  and  through  press  ai  counts, 
another  sale  to  .Superior  Waste  Servii  es  has 
been  announi  ed   However,  the  details  of  the 
proposed  sale  to  Superior  were  not 
disi  losed— namely  which  assets  in  the 
Chicago  metropolitan  area  are  included  or 
excluded 

In  order  for  the  .Agency  to  provide 
I  omments  to  the  Departmenl  of  the  potential 
iinpai  t  on  the  solid  waste  market  plai  e  that 
a  [lolential  sale  would  have,  the  details  of  the 
proposed  sale  or  sales  of  these  assets  needs 
lo  be  known  Therefore,  the  .Agency 
respei  tfully  retpiests  thai  the  Department 
inform  the  .Ageni  y  of  all  pending  sales  of  the 
before  mentioned  assets  prior  to  the 
Deparlnii'iit  granting  approval  of  these  sales. 

Sin<  erely. 
Allen  P   Bonini. 
Solid  Waste  Dirwtor 

U.S.  Department  of  Justice 

Anlitrwit  Dnisiun 

May  lll.JOOO 

I  imothy  R   Hansen. 

Chair.  West  Cook  County  Solid  Waste 

Agency.  President.  Village  of  IjiCrange. 

IL.  1127  S  .Mannheim  Hoad.  Suite  102. 

Westchester.  II.  Hill ')4-J'i.'il 
Re  (Comment  on  Proposed  Final  ludgment  in 

(Cnited  Slates  \    .Allied  Waste  Industries, 

Inc.  and  Browning-Ferris  Industries,  In(  . 

No  99  CV  1962  (D  D  (",  ,  (uly  21.  1999) 


Dear  Mr.  Hansen:  This  letter  responds  to 
your  letter  of  August  13.  1999  and  Allen  P. 
Bonini's  letter  of  December  9.  1999. 
commenting  on  the  Final  Judgment  in  this 
case  on  behalf  of  the  West  Cook  County  Solid 
Waste  .Agency  CAgency").  The  Complaint  in 
this  c.a.se  charged,  among  other  things,  that 
Allied's  acquisition  of  BFI  would 
substantially  lessen  competition  in  the 
collection  or  disposal  of  small  container 
commercial  waste  in  the  greater  Chicago 
metropolitan  market.  The  proposed  modified 
Final  Judgment,  now  pending  in  the  federal 
district  court  in  Washington.  DC,,  would 
settle  the  case  by  requiring  the  defendants  to 
divest  a  number  of  waste  collection  routes 
and  waste  disposal  facilities  in  the  greater 
Chicago  metropolitan  market.  This  relief,  if 
approved  by  the  Court,  would  establish  one 
or  more  new  competitors  in  this  market  for 
which  relief  was  sought. 

In  your  letter,  you  express  concern  that  the 
Final  Judgment,  by  ordering  divestiture  of 
BFI's  small  container  commercial  waste 
business,  may  interfere  with  BFI's  existing 
government  franchise  contracts  which  also 
includes  the  disposal  of  the  communities' 
residential  waste.  The  local  communities  fear 
that  requiring  Allied  to  divest  only  the 
franchise  commercial  waste  collection 
business  would,  in  effect,  split  the  collection 
business  between  two  firm.s — the  purchase 
who  would  have  the  franchise  commercial 
waste  business;  and  Allied,  which  would 
retain  the  residential  and  recycling  waste 
collection  services.  The  communities  fear 
that  this  will  result  in  the  purchase  providing 
a  lower  level  of  service,  or  result  in 
additional  trucks  being  .sent  down  city 
streets 

In  light  of  this  concern  raised  by  you  and 
others,  the  Inited  Slates  and  .Allied  reached 
agreement  that  instead  of  the  municipal 
franchise  contracts  l>eing  divested.  Allied 
would  be  permitted  to  retain  the  municipal 
franchise  c:ontracts  and  divest  additional 
assets  whic;h  are  not  requirt^d  to  be  divested 
by  the  proposed  modified  Final  Judgment 
These  additional  assets  inc  hide  resiciential 
and  rolloff  waste  hauling  business.  These 
assets  have  been  acquired  by  Superior 
Sery  ices  Inc  .  a  purc;haser  ap()roved  by  the 
I'nited  States  The  I'nited  States  has  filed  a 
motion  with  the  (Court  lo  modify  the 
proposed  Final  Judgment  which  would 
permit  .Allied  to  retain  the  municipal 
franchise  c:ontracts  initially  required  to  be 
divested.  Allied  has  agreeci  to  keep  separate 
the  munic  ipal  franchise  contracts,  which 
were  required  to  be  divested,  until  the 
Court's  ac  ceptanc:e  of  the  modific:ation  to  the 
proposed  Final  Judgment. 

Mr  Bonini  requests  that  the  ,Agenc:y  be 
informed  of  all  pending  sales  of  the  assets  to 
l)e  divested  pursuant  to  the  proposed  Final 
ludgment  These  assets  include  the  three  BFI 
landfills;  five  BFI  transfer  stations;  an  the  BFI 
small  I  ontainor  c  ommercial  routes  in  Cook. 
l.ake.  DuJ'age.  McHenry  and  Will  Counties. 
Illinois.  He  states  that  the  Agency  would 
evaluate  the  potential  impac;t  the  .sales  may 
have  on  its  solid  waste  marketplac:e. 

I'nder  the  terms  of  the  Final  Judgment,  the 
defendants  must  sell  all  of  the  relevant 
disposal  and  hauling  assets  descril)ed  in  the 
Final  Judgment  lo  a  purchaser  or  purchasers 


acceptable  to  the  United  States,  in  its  sole 
discretion.  In  approving  a  purcha.se,  we 
alwavs  consider  the  competitive  impact  in 
the  local  market  of  that  purchaser's 
acquisition  of  the  hauling  or  disposal  assets. 

The  Orchard  Hills  and  Zion  landfills  have 
been  acquired  by  Superior  Services.  Inc.  a 
purchaser  approved  by  the  United  States. 
Superior  has  no  current  hauling  or  disposal 
operations  in  the  greater  Chicago 
metropolitan  market.  Groot  Industries  is  a 
potential  purchaser  of  the  Spoon  Ridge 
landfill  and  is  in  the  process  of  conducting 
a  due  diligence  evaluation.  The  five  transfer 
stations  have  also  been  divested  yvith  the 
approval  of  the  United  States — Superior  has 
acquired  four  of  the  transfer  stations,  and 
Groot  Industries  has  acquired  one. 

The  BFI  small  container  commercial  routes 
in  the  five  counties  have  been  divested  to 
Superior  except  for  the  municipal  franchise 
contracts.  These  will  be  retained  Allied  if  the 
c:ourt  approves  a  modification  to  the  Final 
Judgment.  The  United  States  and  Allied  have 
field  a  motion  to  have  the  court  modify  the 
Final  Judgment  to  permit  Allied  to  retain  the 
franchise  work  which  initially  had  to  be 
divested. 

Thank  you  for  bringing  your  concerns  to 
our  attention  and  thank  Mr.  Bonini  for 
bringing  his  concerns  to  our  attention.  We 
hope  this  information  will  help  alleviate 
them.  Pursuant  to  the  Antitrust  Procedures 
and  Penalties  Act,  15  U.S.C.16(d),  a  copy  of 
your  comments  and  Mr.  Bonini's  comments 
and  this  response  will  be  published  in  the 
F'ederal  Register  and  filed  with  the  Court. 

Sincerely_yours. 
J.  Robert  Kramer  II. 
Chief.  Litigation  II  Section. 

Solid  Waste  Agency  of  Northern  Cook 
County 

September  2.  1999. 

Mr.  J.  Robert  Kramer  II.  Esquire, 

Chief.  Litigation  II  Section.  Antitrust 

Division.  VS.  Department  of  Justice. 

1401  H  Street.  Suite  3000.  Washington. 

DC  20005. 
Re  Proposed  Consent  Decree  in  United  States 

of  America  v.  Allied  Waste  Industries. 

Inc.  and  Browning-Ferris  Industries,  Inc. 
Dear  Mr.  Kramer:  The  Solid  Waste  Agency 
of  Northern  Cook  County  (SWANCC  or  the 
Agency)  is  a  unit  of  local  government  formed 
in  1988  by  23  Illinois  municipalities  having 
a  total  population  of  700.000.  The  Agency's 
role  in  solid  waste  management  is  to  provide 
for  the  efficient  and  environmentally  sound 
disposal  of  waste  generated  by  residences 
and  businesses  within  its  member 
municipalities. 

SWANCC  member  municipalities  collect 
residential  waste  themselves  or  by 
contracting  with  private  entities.  Most  of  that 
residential  waste  passes  through  a  SWANCC- 
owned  transfer  station,  managed  by  a  private 
contractor,  that  processes  over  250.000  tons 
of  residential  waste  annually.  That  waste  is 
disposed  of  in  a  private  sector  landfill. 

The  concerns  expres.sed  in  this  letter  relate 
tonhe  commercial  and  business  waste  stream. 
We  estimate  that  the  commercial  and 
business  sector  in  the  Agency's  territory — in 
which  over  500.000  persons  are  employed — 


generates  over  600.000  tons  of  waste 
annually.  Currently  a  number  of  private 
entities  compete  for  the  collection  and 
hauling  of  commercial  and  business  waste  in 
the  SWANCC  territory.  An  ever  decreasing 
number  of  transfer  and  disposal  locations 
process  that  waste. 

The  Agency  is  greatly  concerned  about  the 
impact  of  the  proposed  consent  decree  (at 
least  as  Allied-BFI  currently  plan  to  satisfy-  it) 
on  the  commercial  hauling  and  transfer 
services  offered  to  the  businesses  located  in 
our  territory.  For  the  reasons  described  more 
fully  below,  we  ask  that  the  proposed 
consent  decree  be  modified  (1)  to  prohibit  the 
sale  of  the  BFI  transfer  stations  and  landfill 
assets  to  any  entity  that  currently  operates  a 
tmasfer  station  or  landfill  in  northern  Cook 
or  Lake  Counties  and  (2)  to  permit  BFI.  or  its 
successor  in  the  merger,  to  continue  to 
provide  small  container  commercial 
collection  service  when  it  does  so  as  part  of 
a  franchise  or  contract  for  residential  waste 
collection. 

/.  The  Proposed  Sale  of  Transfer  Stations  and 
Landfill  Assets  to  Republic  Services  Would 
Reduce  Competition  and  Likely  Lead  to 
Higher  Prices 

llnless  there  is  competition  in  hauling, 
transfer  and  disposal  services  offered  lo  our 
members  and  to  businesses  in  the  Agency's 
territory,  the  Agency's  interests  in  a  cost 
effective  system  will  not  be  met.  and 
residents  and  businesses  will  pay 
unnecessary  amounts  for  this  essential 
service. 

In  1988  twelve  private  sector  firms 
provided  hauling,  transfer  and  disposal 
services  in  the  area:  after  entry  of  the 
proposed  order,  it  will  be  four.  The 
consolidation  trend  over  the  last  decade  has 
seen  all  but  one  of  the  independent  operators 
in  the  area  acquired  by  national  firms.  The 
proposed  merger  involves  the  joinder  of  two 
national  firms.  The  divestiture  that  the 
combined  Allied-BFI  proposes  to  make  to 
satisfy  the  consent  decree  merely  would 
move  some  of  the  assets  from  one  large 
national  firm  in  the  area  to  another. 

Specifically,  in  metropolitan  Chicago,  the 
propo.sed  consent  decree  currently  would 
require  that  the  following  divestitures  take 
place: 

—BFI  Zion  landfill.  Zion.  Illinois 
— BFI  Active  transfer  station.  Evanston. 

Illinois 
— BFI  Brooks  transfer  station.  Northbrook. 

Illinois 
— BFI  Rolling  Meadows  transfer  station. 

Rolling  Meadows.  IL 
— BFI  Melrose  Park  transfer  station.  Melrose 

Park,  Illinois 
— BFI  DuKane  transfer  station.  West  Chicago. 

Illinois 
— All  BFI  small  container  commercial 

collection  routes  in  Cook.  Lake,  DuPage. 

McHenry.  and  Will  counties.  Illinois. 

These  proposed  divestitures  involve 
significant  assets.  Depending  on  the  identity 
of  the  purchaser,  they  could  increase 
competition  in  the  solid  waste  collection  and 
disposal  markets  in  the  Chicago  metropolitan 
area.  On  the  other  hand,  the  sale  of  a  portion 
of  these  assets  to  an  existing  competitor  in 
the  market  place  could  further  reduce 


competition  in  the  solid  waste  collection  and 
disposal  market. 

According  to  press  accounts.  .Allied  has 
entered  into  an  agreement  to  sell  the  to-be- 
divested  assets  to  Republic  Services  Inc. 
(  "Republic  ").  If  the  BFI  Active  transfer 
station  in  Evanston.  Illinois,  the  BFI  Brooks 
transfer  station  in  Northbrook,  Illinois  the 
BFI  Rolling  Meadows  transfer  station  in 
Rolling  Meadows.  Illinois  and  the  BFT  Zion 
landfill  in  Zion,  Illinois  are  sold  to  a  single 
company  like  Republic  that  already  operates 
in  northern  Chicago  metropolitan  area  will  be 
negatively  impacted  through  the  loss  of  one 
significant  competitor.  The  only  other 
remaining  major  competitor  in  northern  Cook 
and  Lake  Counties  would  be  Waste 
.Management  Inc..  with  Groot  Industries 
existing  as  a  minor  nonintegrated  (no  landfill 
ownership)  competitor. 

Focusing  on  the  prospective  reduction  in 
the  number  of  competing  transfer  stations  in 
the  SWANCC  territory  illustrates  the 
problems  that  are  likely  to  result  if  Republic 
buys  the  disposal  assets  described  above.  The 
heavy  congestion  in  the  Chicago 
metropolitan  area  (specifically  including 
northern  Cook  County)  reduces  to  about  10- 
15  miles  (for  FEL  trucks)  and  8-10  miles  (for 
roll-off  trucks)  the  distance  that  a  commercial 
waste  collection  firm  can  travel  economically 
to  a  transfer  station.  Indeed.  BFI's  own 
transfer  station  development  over  the  past 
two  years  demonstrates  the  limited  economic 
travel  distance  for  REL  and  FEL  trucks.  The 
three  facilities  that  BFI  developed  were  the 
Rolling  Meadows  transfer  station.  Melrose 
Park  transfer  station  and  the  DuKane  transfer 
station.  These  facilities  are  all  within  15 
miles  of  each  other  (see  attachment  .A)  and 
demonstrate  the  reduced  economic  travel 
time  in  the  Chicago  metropolitan  area.' 

In  the  attached  map  (Attachment  B).  we 
have  shown  the  locations  and  oyvners  of  the 
privately  operated  transfer  stations  and 
landfills  in  northern  Cook  and  Lake  Counties, 
.As  shown  in  .Attachment  ,A,  if  Republic  is 
allowed  to  purchase  all  of  the  proposed 
divested  Allied-BFI  assets  in  northern  Cook 
and  Lake  Counties,  the  number  of  significant 
competitors  for  the  disposal  of  solid  waste 
yvould  be  reduced  from  three  to  tyvo:  Groot 
Industries  would  remain  a  minor 
nonintegrated  competitor. - 

With  the  choices  of  realistic  disposal 
options  reduced  from  three  to  two  significant 
competitors,  price  competition  yvill  be 


'  If  transporting  waste  50  miles  was  ei  oiiomiial 
in  the  Chicago  area  (as  the  Department  of  lustice 
suggested  generally  in  1  37  of  the  Cnmplaintl  then 
BFI  would  have  built  one  large  transfer  station 
inste.ad  of  three  to  reduce  capital  costs  In  fad.  BFI  s 
Melrose  Park  transfer  station  has  the  capacity  lo 
handle  all  of  the  waste  transferred  through  the  three 
facilities. 

'■'  In  addition,  the  two  nearest  transfer  stations 
available  for  use  outside  of  northern  Cook  and  Lake 
Cxjunties  would  be  the  to-be-divested  BFI  Dul<^ane 
and  BFI  Melrose  transfer  stations,  which  Republic 
also  proposes  to  buy.  The  closest  landfills  would  t)P 
the  Waste  Management  Woodlands  landfill  in  Kane 
County  and  the  Waste  Management  Pheasant  Run 
landfill  in  Kenosha  County.  Wisconsin  The  nearest 
fully  integrated  competitor  would  be  the  .Allied 
National  Transfer  Station  located  in  the  City  nf 
Chicago,  over  22  miles  away  through  heavy  Chicago 
traffic 
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rt!(liii  I'd.  liiul  tin-  tirms  ih.il  (  ullt-c  I  .ind  h.iiil 
conim«rf  ihI  and  busiiu-ss  waste  in  llif 
SVV.AN'CX;  Icrritiirv  will  fai  c  the  prnspcc  t  dI 
siib.stantial  prK  »■  ini  rea.scs  as  .1  rcsull 
.Si^nit'ii  anilv.  I  In-  ( .■(iiii;)lainl  in  this  iiiattiT 
ai  kIlowlHd^^'s  that  havln^  iinU  twn 
signit'u  ant  i ompctiturs  ami  (iiif  minor 
competitor  WDuld  hi-  unac  1  fptahli-.  st-c  "J  'lO 
complaining  that  "In  Chicago  the  merger 
would  reduce  from  four  to  three  the  numlier 
of  signincant  (  ompetilors  in  the  dl.sposal  of 

MSW 

For  the  above  reasons,  the  Agency 
respectfully  re(|uests  that  the  divested  assets 
located  in  northern  Cook  and  l.ake  C;ounties 
not  be  sold  to  a  i  ompanv  that  already  has  a 
disposal  preseiK  e,  either  a  transfer  station  or 
Idndfill,  in  that  area  (Jtherwise.  the  proposed 
divestiture  is  likely  to  have  the  perverse 
result  of  Itself  substantially  reducing 
competition  and  increasing  i  osis  for  business 
and  commercial  <  usiomers  in  iiorthtTn  (^ook 
and  Lake  (bounties 

//  Thf  Propoacii  Divesliturf  of  Hh'l's  Small 
Container  Cnmmfrrial  Collection  Houtes 
Would  Disrupt  Current  Efficient  Residential 
Waste  Collection  in  SevemI  Communities 

A  second  and  distini  t  problem  would 
Insult  from  the  prcjvision  in  the  proposed 
consent  decree  that  would  retjuire  Allied-BFI 
to  divest  all  of  BFI's  small  container 
commercial  waste  ( tillmtion  service  in  the 
Chicago  metropolitan  area    The  IX)I  defines 
this  servile  in  the  (lompelilive  Impact 

Statement  as the  collei  tion  of  M.SW 

from  commercial  businesses  such  as  offices 
and  apartment  buildings  and  retail 
establishnients  *    *    *" 

The  divestiture  of  all  of  BFI's  small 
container  commercial  <  ollectioii  routes 
would  have  significant  impact  on  the  c  urrent 
franchises  and  1  untrac  ts  of  a  number  of 
munic  ipalities  in  northern  ('00k  (.ountv   .Ml 
munic  ipalilies  m  northern  (look  County  have 
either  fram  hises  or  c  ontrac  ts  with  a  single 
hauler  tci  (  iillec  t  residential  wastt; — 
inc  hiding,  to  varying  degrees,  waste  from 
apartment  buildings   BFI  has  four  franchises 
or  c  ontrai  ts  with  SWANCC  munic  ipalities 
pursuant  to  which  BFI  collects  waste  from 
apartment  buildings  as  part  of  the 
arrangement. 

Ke(|iiiring  the  divestiture  ot  small  container 
c  onimen  lal  collec  lion  servic  e  that  inc  ludes 
residential  waste  |i  e  .  froiii  apartment 
buildingsl  that  is  c  olle(  ted  as  part  ot  a 
traiic  hise  or  contrac:!  for  residential  waste 
would  be  burdensome  to  the  municipalities 
involved — for  example,  by  inc  reasmg  the 
number  of  solid  waste  collec  lion  vehic  les  in 
the  communilv— and  could  inc  rease  1  osts 
dui^  to  the  loss  of  route  densilv    Further,  it 
IS  likely  that  the  relatively  small  .imounts  of 
apartment  waste  c  oilec  ted  separately  from 
other  residential  waste  after  the-  proposed 
div(!stitures  would  need  to  fie  combined  for 
further  disposal  with  waste-  from  unknown 
sources  from  outside  the  munic  ipalitv  That 
is  likely  to  inc  riMse  the  c  osts  of  disposal  and 
the  potential  environmental  liabilitv  cd  these 
munic  ipalities 

In  addition,  two  BFI  munic  ip.il  franc  hises 
or  c  ontrac  ts  In  iiortlii-rn  t'.ook  County  provide 
lor  BFI  to  c  oIlec  t  all  residential  ond 
I  omnien  1.1I  waste  111  the  jurisdiction    I  he 


iiic  Icision  of  c  ommercial  waste  ,is  part  of  a 
residential  c  ontrai  t  pro\  icic-s  benefits  for 
those  munic  ipalities  by  lowering  the  cost  of 
residential  servic  e  and  redui  ing  the  number 
lit  large  solid  waste  vehu  les  in  the 
I  iiinriiunilv    These  benefits  are  likely  to  be 
lost  if  the  i.iinimerc  iai  component  of  the 
servic  e  is  cjivested  as  proposed  in  the  consent 
decree. 

.•\s  a  result,  we  respectfully  request  that 
small  container  commercial  collection 
service  that  is  part  of  a  municipal  franc  hise 
or  c  ontac  t  in  northern  C>)ok  County  be 
exc  luded  from  the  assets  of  Allied-BFI  to  be 
divested  pursuant  to  the  proposed  consent 
dec  ree 

The  ,^genc  y  appreciates  the  opportunity  to 
prcjvide  these  c  omments  and  would  be 
pleased  to  provide  any  additional 
information  that  mav  be  helpful 

Respec  tfully  submitted. 
C.  Brooke  Beal, 
Hxet  u tive  Dtrvctor 

Note:  Attachments  .^  »  B  of  the  letter  dated 
.September  2.  1999  from  C.  Brooke  Beal. 
Fxec  utive  Director  of  Solid  Waste  Agency  of 
Northern  Cook  Countv  was  not  able  to  be 
published  in  the  Federal  Register  but  a  copy 
can  be  obtained  from  the  I'  S   Department  of 
justice.  Doc  ument  CIroup,  32,S  7th  Street. 
NW  .  Room  215.  Washington.  DC  205.10  or 
you  may  call  and  request  a  c  opy  at  (202J  514- 
2481 

Solid  Waste  Agency  Of  Northern  Cook 
County 

December  9.  1999. 

Mr   I   Robert  Kramer.  III.  Ksquire. 

Chief.  Litigation  II  Section.  Antitrust 

[hvisiun.  CS  Department  of  lustice. 

mxi  H  Street.  Suite  JOUO.  Washington 

Di :  211005 
Re  Proposed  Consent  Dec  ree  in  United  States 

of  America  v  Allied  Waster  Industries. 

Inc.  and  Browning  Ferris  Industries.  Inc 
[)ear  Mr  Kramer  The  .Solid  Waste  Agency 
of  Northern  Cook  County  (the  .\genc  y)  is 
writing  to  request  that  tfie  .•\genc  y  f)e 
informed  when  .Mlied  Waste  Industries 
submits  a  potential  buyer  for  approval 
concerning  the  proposed  divested  a.ssets 
located  in  theChu  ago  metropolitan  area 
These  assets  ,\re 

—  BFI  On  hard  Hills  lamltill 
— BFIZion  lanilfiU 

— BFI  .Ac  tive  transfer  station 

— BFI  Rolling  Meadows  transfer  staticm 

— BFI  Melrose  Park  transfer  station 

—  BFI  DiiKane  transfer  station 

—All  BFI  small  c  ontainer  i  ommercial 
collec  tion  routes  in  Cc3ok,  Lake,  DuPage. 
Mc  Henry,  and  Will  c  ounties.  Illinois 
.\s  you  alreadv  know,  the  Agency 
submitted  previous  c  omments  concerning  the 
[>roposeci  c:onsent  dec  ree  on  September  2. 
1999  Since  this  time,  the  proposed  sale  of 
the  above  assets  to  Republic  Services,  Inc. 
has  been  terminated  and  through  press 
ac  counts,  another  sale  to  Superior  Waste 
StTvii  es  has  been  announced    Furthermore, 
the  details  of  the  projiosed  s<ile  to  .Superior 
were  not  disc  losed  as  to  what  assets  in  the 
Chicago  metropolitan  area  are  inc  luded  or 
excluded. 


In  order  for  the  .Agency  to  provide 
comments  to  the  Department  cm  the  potential 
impact,  either  negative  or  positive,  on  the 
solid  waste  market  place  that  a  potential  sale 
would  have,  the  details  of  the  proposed  sale 
or  sales  of  these  assets  needs  to  be  known. 

In  conclusion,  we  respectfully  request  that 
the  Department  inform  the  .Agency  of  all 
pending  sales  of  the  before  mentioned  assets 
prior  to  the  Department  granting  apprcjval  of 
these  sales 

Sincereh , 
C   Brooke  Beal, 
Executive  Director 

I'.S.  Department  of  fustice 

Antitrust  Division 

May  10.  2000 

C.  Brooke  Beal. 

Solid  Waste  Agency  of  Soilhem  Cook 

County.  1616  East  Gold  Road.  Des 

Plains.  IL  600 1 6 

Re  Common  on  Proposed  Final  [udgment  in 
(United  States  v  .Allied  Waste  Industries, 
Inc.  and  Browning-Ferris  Industries.  Inc. 
No   99  CV  1962  (DD.C  .  luly  21,  1999)) 
Dear  Mr  Beal.  This  letter  responds  to  your 
letters  of  .September  2.  1999  and  December  9. 
1999,  c  ommenling  on  the  Final  Judgment  in 
this  case  on  behalf  of  Solid  Waste  Agency  of 
Northern  Cook  County  (  "Agency")  The 
Complaint  in  this  case  charged,  among  other 
things,  that  .Allied's  acquisition  of  BFI  would 
substantially  lessen  c:ompetition  in  the 
collection  or  disposal  of  small  container 
commercial  waste  in  the  greater  Chicago 
metropolitan  market   The  proposed  modified 
Final  [udgment.  now  pending  in  federal 
district  court  in  Washington,  DC.  would 
settle  the  case  by  requiring  the  defendants  to 
divest  a  number  of  waste  collec:tion  routes 
and  waste  disposal  fac:ilities  in  the  greater 
Chic:ago  metropolitan  market  This  relief,  if 
approved  by  the  Court,  would  establish  one 
or  more  new  competitors  in  this  market  for 
which  relief  was  sought. 

In  your  September  2nd  letter,  you  express 
concern  that  the  Final  Judgment,  by  ordering 
divestiture  of  BFI's  small  cimtainer 
commerc  ial  waste  business,  may  interfere 
with  BFI's  existing  government  franc  hise 
contrac  ts  which  also  inc;ludes  the  disposal  of 
the  communities'  residential  waste.  The  local 
communities  fear  that  requiring  Allied  to 
divest  only  the  franchise  commercial  waste 
collecrtion  business  would,  in  effect,  split  the 
collection  business  between  two  firm.s — the 
purrha.ser  who  would  have  the  franchise 
commercial  waste  business:  and  Allied, 
which  would  retain  the  residential  and 
recycling  waste  collection  services.  The 
c  ommunities  fear  that  this  will  result  in  the 
purchaser  providing  a  lower  level  of  service, 
or  result  in  additional  truc:ks  being  sent  down 
city  streets. 

In  light  of  this  concern  raised  by  you  and 
others,  the  United  States  and  .Allieci  reached 
agreement  that  instead  of  the  municipal 
franchise  c:ontracts  being  divested.  Allied 
would  be  permitted  to  retain  the  municipal 
franchise  c;ontrae  ts  and  divest  instead 
additional  as.sets  whic:h  are  not  required  to  be 
divested  by  the  proposed  modified  Final 
ludgment.  These  additional  a.ssets  include 


residential  and  rolloff  waste  hauling 
business.  These  assets  have  been  ac:quired  by 
Superior  Services  Inc.,  a  pun:haser  approved 
by  the  United  States.  The  United  States  has 
filed  a  motion  with  the  Court  to  modify  the 
proposed  Final  Judgment  which  would 
permit  Allied  to  retain  the  municipal 
franchise  contracts  initially  required  to  be 
divested.  Allied  has  agreecd  to  keep  separate 
the  municipal  franchise  contracts,  which 
were  required  to  be  divested,  until  the 
Court's  acceptance  of  the  modification  of  the 
proposed  Final  Judgment. 

In  your  December  9th  letter,  you  requested 
that  the  Agency  be  informed  of  all  pending 
sales  of  the  assets  to  be  divested  to  the 
proposed  Final  Judgment.  These  assets 
include  the  two  BFI  landfills:  five  BFI 
transfer  stations:  and  the  BFI  small  container 
commercial  routes  in  Cook.  Lake.  DuPage, 
McHeniA'  and  Will  Counties,  Illinois.  You 
further  state  that  the  Agency  would  evaluate 
the  potential  impact  the  sales  may  have  on 
its  solid  waste  marketplace. 

Under  the  terms  of  the  Final  Judgment,  the 
defendants  must  sell  all  of  the  relevant 
disposal  and  hauling  assets  described  in  the 
F'inal  Judgment  to  a  purchaser  or  purchasers 
acceptable  to  the  United  States,  in  its  sole 
discretion.  In  approving  a  purchase,  we 
always  consider  the  competitive  impact  in  a 
local  market  of  that  purchaser's  acquisition  of 
the  hauling  or  disposal  assets. 

The  Orchard  Hills  and  Zion  landfills  have 
been  acquired  by  Superior  Services.  Inc.  a 
purchaser  approved  by  the  United  States. 
Superior  has  not  current  hauling  or  disposal 
operations  in  the  greater  Chicago 
metropolitan  market.  The  five  transfer 
stations  have  been  divested  with  the 
approval  of  the  United  States — Superior  has 
acquired  four  of  the  transfer  stations:  and 
Groot  Industries  has  acquired  one. 

The  BFI  small  container  commercial  routes 
in  the  five  counties  have  been  divested  to 
Superior  except  for  the  municipal  franchise 
contracts.  These  will  be  retained  by  Allied  if 
the  court  approves  a  modification  to  the 
Final  Judgment.  The  United  States  and  Allied 
have  filed  a  motion  to  have  the  court  modify 
the  Final  Judgment  to  permit  Allied  to  retain 
the  franchise  work  which  initially  had  to  be 
divested. 

Thank  you  for  bringing  your  concerns  to 
our  attention,  and  we  hope  this  information 
will  help  alleviate  them.  Pursuant  to  the 
Antitrust  Procedures  and  Penalties  Act,  15 
U.S.C.  16(d).  a  copy  of  your  comments  and 
this  response  will  be  published  in  th* 
Federal  Register  and  filed  with  the  Court. 

Sincerely  yours, 
J.  Robert  Kramer  II. 
Chief.  Litigation  II  Section. 

Solid  Waste  Agency  of  Lake  County,  IL 

September  1,  1999. 

Mr.  ].  Robert  Kramer  II, 

Chief.  Litigation  II  Section,  Antitrust 

Division.  United  States  Department  of 
lustice.  1401  H  Street.  NW,  Suite  3000. 
Washington.  DC  20530. 
Dear  Mr.  Kramer:  The  Solid  Waste  Agency 
of  Lake  County  (Agency)  is  a  joint  action 
municipal  agency  formed  to  manage  solid 
waste  in  Lake  County  Illinois.  The  Agency  is 


made  up  of  36  municipalities  and  Lake 
County.  The  Agency  has  contracts  for  waste 
disposal  capacity  in  landfills  owned  by 
Browning  Ferris  Industries  (BFI)  and  Waste 
Management.  The  landfills  are  located  within 
Lake  County  and  nearby  in  the  state  of 
Wisconsin.  The  Agency  also  works  with  its 
members  to  obtain  solid  waste  collection 
services  for  residents  and  businesses.  In  the 
past,  the  Agency  had  contracts  with  BFI  for 
recycling  services  provided  to  commercial 
accounts  with  the  Village  of  Gurnee. 

The  Agency  is  located  within  one  of  the 
areas  (Chicago)  where  it  is  alleged  that  the 
combination  of  BFI  and  Allied  would  lessen 
competition.  Currently.  BFI  serves  an 
estimated  42%  of  the  residential  population. 
Allied  serves  approximately  9%  of  the 
residential  population.  Waste  Management 
and  one  independent  private  hauler  serve  the 
remaining  residential  population.  It  is  my 
opinion  that  the  commercial  accounts  in 
Lake  County  reflect  a  similar  distribution  of 
service. 

The  Agency  reviewed  the  proposed  Final 
Judgment  regarding  the  merger  between 
Allied  Waste  Industries  (allied)  and  BFI. 
Within  Lake  County,  the  proposed  final 
judgment  will  require  BFI  to  divest  the  Zion 
Landfill  and  its  commercial  waste  collection 
routes.  In  northern  Cook  County.  BFI  will 
divest  transfer  stations  in  Melrose  Park. 
Rolling  Meadows.  Brooks-Northbrook  and 
Active-Evanston.  These  transfer  stations 
serve  a  portion  of  southern  Lake  County. 
Further.  FBI  will  divest  the  DuKane  transfer 
station  in  DuPage  County  which  serves  the 
Southwest  portion  of  Lake  County. 

According  to  press  reports  and  informal 
contacts  between  the  Agency  and  BFI.  these 
assets  will  be  sold  to  Republic  Waste 
Industries.  As  part  of  the  sale,  Allied  will  be 
allowed  to  use  these  divested  facilities  to 
dispose  of  waste  for  a  period  of  two  years. 
This  agreement  will  enable  Allied  to 
maintain  waste  collection  service  to  over 
50%  of  Lake  County  residential  customers. 
This  represents  a  population  of  over  300.000 
residents. 

The  divestiture  brings  to  Lake  County,  a 
waste  company  with  little  operating 
experience  in  the  County,  It  also  places  that 
company  in  a  position  to  effectively  replace 
the  former  Allied/BFI  Company  at  the 
expiration  of  the  two-year  period.  The  newly 
merged  Allied  Company  will  be  unable  to 
retain  its  current  level  of  service  in  Lake 
County  without  disposal  and  transfer  assets. 
The  economic  conditions  created  by  the 
Final  Judgment  will  also  affect  the  company's 
ability  to  add  new  customers  because  of  the 
loss  of  these  disposal  assets.  Allied  will  be 
required  to  develop  new  disposal  assets  in 
Lake  County  to  remain  competitive.  A  more 
likely  scenario  is  that  Allied  will  sell  their 
remaining  assets  to  Republic  and  cease 
competitive  marketing  in  Lake  County. 

The  realities  of  today's  waste  market  lend 
itself  to  vertical  integration  of  assets.  Waste 
companies  rely  upon  their  assets  to  manage 
the  waste  collected.  Optimization  enables 
companies  to  deliver  services  at  the  lowest 
cost  to  the  customer.  A  review  of  the  waste 
disposal  records,  at  the  two  landfills  in  Lake 
County,  reveals  little  cross  utilization  of 
assets  by  competing  companies.  This  means 


that  c  ompanies  "drive  by  "  landfill  sites 
owned  bv  competitors  to  dispose  of  waste  at 
their  own  disposal  sites.  Vehicles  drive 
twenty  to  thirty  additional  roundtrip  miles  to 
use  their  facilities 

The  Chicago  market  is  unique  to  others 
within  the  U.S..  because  public  participation 
in  the  market  is  facilitated  through 
contractual  arrangements  solicited  in  a 
competitive  bid  process.  Public  entities,  by  in 
large,  do  not  compete  with  the  private  sector 
for  waste  collection  opportunities.  Public 
entities  cannot  raise  the  capital  necessary  to 
develop,  operate  and  maintain  a  waste 
collection  system.  Therefore,  the  industry 
consolidation  represents  a  considerable 
threat  to  a  competitive  market.  The  new 
Allied  Company  will  be  unable  to  effectively 
participate  in  this  process  because  of  a  lack 
of  disposal/transfer  capacity. 

It  is  unfortunate  that  this  Final  Judgement 
requires  the  divesture  of  these  assets  by 
Allied.  The  Melrose  Park.  DuKane  and 
Rolling  Meadows  transfer  facilities  were 
developed  within  the  last  two  years.  They 
represent,  to  BFI.  the  optimum  collection  and 
disposal  configuration  to  serve  their 
customer  base.  While  Republic  has  control  of 
these  facilities.  Lake  County  customers  will 
lose  a  choice  in  waste  collection  service 
provided  bv  the  formerly  independent  BFI 
and  Allied.  The  only  other  waste  disposal  or 
transfer  site  not  controlled  by  Republic  or 
Waste  Management  is  located  in  Racine. 
Wisconsin,  which  is  approximately  25  miles 
from  Lake  County.  This  facility  c.annot  serve 
southern  Lake  County  in  any  competitive 
situation  without  a  transfer  station  asset 
located  in  either  Lake  or  northern  Cook 
Counties.  The  travel  realities  of  the 
metropolitan  Chicago  area  are  that  travel  over 
10  to  15  miles  rarely  can  be  achieved  in  an 
efficient  manner. 

It  is  noted  that  the  Department  of  Justice 
tOOJ)  took  unusual  pains  to  describe  the 
impacts  upon  the  commercial  waste 
collection  market.  Yet.  the  DOJ  gave  little 
consideration  to  the  residential  collection 
routes  which  are  ser\  iced  by  essentially  the 
same  type  of  vehicles  in  terms  of  weight  and 
size.  The  divestiture  will  inevitably  result  in 
these  Allied  assets  being  sold  to  Republic 
after  the  two  year  period.  Municipalities, 
with  contracts  formerly  with  BFI  or  .Allied, 
will  be  faced  with  renewing  or  extending 
those  contracts  or  re-bidding  those  contracts 
in  a  competitive  environment  with  one  less 
competitor. 

It  is  an  unintended  consequence  that  the 
Final  Judgement  will  not  foster  a  truly 
competitive  environment.  Allied  must 
develop  additional  and  controversial  waste 
disposal  assets  within  Lake  County  or 
northern  Cook  County.  The  cost  of  these  new 
assets  will  be  borne  by  Allied  customers.  The 
impact  of  the  transfer  vehicles  and  other 
assets  will  be  borne  by  the  host  communities. 
As  the  Complaint  for  Injunctive  Relief  noted 
these  facilities  are  expensive  and  difficult  to 
site.  Local  public  opposition  csm  be 
strenuous  and  difficult  to  overcome. 

It  seems  that  a  re-examination  of  the  Final 
Judgement  is  needed  to  maintain  a 
competitive  environment.  Allied  should  be 
able  to  maintain  at  least  one  or  two  of  its 
transfer  station  assets  to  allow  it  to  compete. 
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Tills  will  ilimiiiish  till'  lio'd  Id  i|c\f|ii|)  iii'V\ 
trHiisttT'ilis|i(is.il  t.irililicN  .iiiil  ii(itinii/i'  its 
stT\  h  !•  til  ttu'ir  I  iisiomiT  li.isf  .MtcriMtucK 
thf  Km.il  liuini'iofnt  i  <in  he  iiinililii'ii  to 
riMjiiirf  thill  .Mlifd  ilivcst  its  (  hii  .igo  H.ssrts 
to  .It  Ifflst  ,1  third  partv  liii  addition  to 
Rfpiiblu  I  ti)  fostt-r  ( iimpelition   If  the 
divHstitun^  is  ni.iiiitiiiiu'd  .is  [iroposfd. 
Kiipiihlii  U'.istf  liidustrii's  will  idlci  lively 
rt'pliK  (•  two  solid  waste  I  ompaiucs 
rhereforr.  Ihi-  (iropust-d  st-ttleiufnt  is  not 
"within  the  rtMi  hfs  ot  thi-  piihlii  iiiterBSl" 

This  .Agfiii  \  will  provide  additional 
inlormatioii  upon  n'<|ufst  hv  the  I)e|iartriifnt 
of  justK  e.  .Mtai  hud  is  a  study  of  the 
divestiture,  whu  h  was  provided  to  the 
.Agency  Board  of  l)iri!(  tors  on  Aunust  2."). 
1999 

V'erv  trulv  voiirs. 
.Andrew  H   CJuij^ley, 
Executive  [)irr(tt)r 

C.C  Ki(  hard  Durhin.  I'  .S  .Senator;  Peter 
Kilznerald.  I '  ,S  .Senator.  Philip  Crarie,  U.S. 
RHprnsentative.  [ohn  Porter.  US. 
Representative;  Henry  Hyiie.  U.S. 
Representative.  I)<irothv  R  Srhofield. 
SWALCO  Hoard  Chairman.  Lake 
Barrington:  Marilyn  Shmeflug.  SWALCO 
Kxecutive  (iomniittee  Chairman,  .Antioch; 
Bill  Pailev.  SWAl.CO  Legislative 
Ciommittee  Chairman.  Kilde«r;  [im  Lalwlle, 
Ixike  County  Board  Chairman;  Larry  (;iark. 
SWALCO  General  Counsel. 

U.S.  Department  or|u.stii:e 

Antitrust  Divi^iiui 

Mav  10,  2()()() 
Andrew  H   (jiiiglev. 

Ext'cutivf  Dim  tor.  Salni  Waste  Agcnry  of 
Uike  County.  IL.  1.100  .V  Skokw 
Hilihwav.  Siiiitf  lOJ.  Ciinwr.  II.  H003} 
Re  Comment  on  Proposed  Final  judgment  in 
(United  Stales  v   .Mlied  Waste  Industries. 
Ini    and  Browiiing-Kerns  Industries.  Ini 
No.  99  CV  1962|Ui:).C:..|ulv  21.  19991 
Dear  Mr  Quiglev  This  letter  responds  to 
your  letter  of  .Sepleiiiher  1.  1999  i  oinnienling 
on  the  Final  ludgnient  in  this  i  ase  on  behalf 
of  SVV.M.CO    Ihe  Complaint  in  this  i  ase 
charged,  among  other  things,  thai  .Mlied's 
aiiiuisitiori  of  HFI  would  substaiitiallv  lessen 
competition  in  the  (  ollection  or  disposal  of 
small  (.untaiiier  i  omnien  ial  waste  in  Ihe 
greater  Chicago  metropolitan  market    Ihe 
proposed  modified  Final  ludgmeiit   now 
peniliiig  in  teijer.il  dislni  t  i  onrt  hi 
Washington,  1)( :,  would  settle  the  i  ase  t)\ 
rei|inriiig  the  deteniiants  to  divest  a  niiinfter 
ot  waste  1  ollec  linii  routes  and  waste  dispos.i! 
ta<  ilities  in  tlie  greater  ( :hii  .igo  metropolitan 
market    This  relief,  if  .ipproved  bv  the  Court 
would  establish  one  or  mort;  new  i  ompetitois 
in  this  market  for  which  relief  was  sought 

In  vour  letter,  you  express  i  on<  eni  tli.it  the 
divestiture  of  the  disposal  assets  in  the 
greater  (;hi(  ago  inetropolit.m  m.irket  rei|iiireii 
bv  the  Final  luilgmeiit  will  le.id  to  l.-ss 
I  oinpi'tilion    \n\.i  state  that  the  pun  baser  of 
these  .issets  will  not  be  competitive  bei  ause 
of  a  lai  k  of  <iisposal  assi'ts— a  landfill  and/ 
oi  a  transfer  st.ition   Voii  also  express 
t:oiu  ern  that  municipalities,  who  havtf 
commen  lal  tram  hise  contracts  with  HFI  or 
Allied  will  be  piai  ed  in  a  less  i(inipetiti\e 


environment  it  .\llied  is  toned  to  divest 
these  train  hise  I  (intra(  Is 

nuestitiire  of  the  landfills  (Orchard  Hills 
ami  Zion)  that  serve  munii  ipalities  and 
(  ustomers  in  Ijike  County  has  been  made  to 
a  pun  baser  approved  by  the  United  Stales- 
Superior  Services  ln(  ..  a  company  with  no 
(  urrenl  hauling  or  disposal  operations  m  the 
greater  (Tin  ago  metropolitan  market    The 
five  waste  transfer  slati<ms  have  also  been 
divested  with  the  approval  of  the  United 
Stales  Suf)erior  has  acquired  four  of  the 
transfer  stations  and  (".root  Industries  has 
ai  (pured  one  The  divestiture  of  these 
disposal  assets  .should  make  the  new- 
pun  hasers  ma|or  competitive  fori  es  in  Lake 
County  and  the  surrounding  countries 

In  light  of  the  concern  raised  by  you  and 
others  regarding  the  possible  divestiture  of 
munii  ipal  franchise  contracts,  the  I'nited 
States  and  .Mlied  reached  agreement  that 
instead  of  the  municipal  franchise  contra(  Is 
being  divested,  .Mlied  would  be  permitted  to 
retain  the  municipal  franchise  contracts  and 
divest  instead  additional  a.ssets  which  are  not 
re(|uired  to  be  divested  bv  the  propsoed 
modified  Final  ludgment.  These  additional 
assets  include  residential  and  roUoff  waste 
hauling  business  These  as.sets  have  been 
acquired  by  Superior  Services  Inc  ,  a 
pun  baser  approved  by  the  United  States. 
The  United  States  has  filed  a  motion  with  the 
Court  to  modify  the  proposed  Final  judgment 
whi(  h  would  permit  .Mlied  to  retain  the 
municipal  franchise  contracts  initially 
required  to  fje  divested    Allied  has  agreed  to 
keep  separate  the  municipal  franchise 
C(5ntra(  ts.  which  were  rec^uired  to  be 
divested,  until  the  Court's  act  eptance  of  the 
modification  to  the  proposed  Final  judgment 

Thank  vou  for  bringing  your  (  oncerns  to 
our  attention,  and  we  hope  this  information 
will  help  alleviate  them   Pursuant  to  the 
.■\ntitrust  PriM  edures  and  Penalties  .Act.  US 
t  ■  S  C.lti(d).  a  I  opy  of  your  i  omments  and 
this  response  will  be  published  in  the 
Federal  Register  and  filed  with  the  Court. 

Sim  erely  yours, 
I  Robert  kramer  II. 
C.hifi.  Litigation  II  .S>rf/on 

House  of  Representative<« 

August  l.t,  1999 

Mr  I  Roaert  kramer. 

Antitrust  Dnisiun,  ( '  S.  Departwent  o/ 

Justice.  140!  H  Street  \\\.  \Vii-,hinntim. 
DC  20005 

De.ir  Mr  Jammer.  1  am  writing  on  behalf  of 
the  Village  of  Fairview  regarding  the 
Dep.irlinenI  of  [usIk  e  proposed  rules  that 
.Mi led  W.iste  Industries  must  sell  i  ertain 
l.indfills  in  connection  with  its  acquisition  of 
Bniwmng  Ferns  Industries  (BFI)  The  Village 
of  Fairview  has  expressed  objections  to  the 
re<niirement  that  .Mlied  divest  itself  of  the 
Sjioon  Kidge  Landfill  located  in  Fairview. 

hm  losed  IS  a  i  opv  of  a  letter  from  the 
Village  of  Fairview  regarding  their  (  oncerns 
with  the  proposed  .Mlied  (  onsent  dei  ree.  I 
would  appreciate  the  Department  of  justice 
consideration  and  review  of  this  issue 

Thank  you  for  your  assistance  and 
attention  to  this  matter 


Sincerely, 
Lane  Evans. 
Member  of  Congress. 

KiK  losures. 
Village  of  Fairview 

.August  9,  1999. 

Mr.  I   Robert  Kramer.  II. 

Chief.  Litigation  II  Section.  Antitrust 

Division.  I'S  Department  of  Justice. 

1401  H  Street.  WV.  Suite  3000. 

Wasfiington.  DC  20005. 

In  re  Allied'BFI  Consent  Decide.  Case  No. 
1.9<K:V01962. 

Dear  Mr.  Kramer:  The  purpo.se  of  this  letter 
is  to  provide  i  omment  on  the  proposed 
consent  dec  ree  which  requires  Allied  Waste 
Industries.  Inc.  to  sell  certain  assets  in 
(  onnee.tion  with  its  acquisition  of  Browning 
Ferris  Industries.  Inc.  Specifically,  the 
Village  of  Fairview  strenuously  objects  to  the 
Department  of  justice  requirement  that  Allied 
divest  itself  of  the  Spoon  Ridge  Landfill 
located  in  Fairview.  Illinois. 

In  your  analysis  of  Ihe  Chicago  market,  it 
IS  stated  that  .Allieds  divestiture  of  the 
Spoon  Ridge  Landfill  would  insure  that  the 
benefits  of  competition,  lower  prices  and 
better  service  would  be  preserved.  It  is  the 
opinion  of  the  Village  of  Fairview  that  the 
Spoon  Ridge  Landfill  is  not  an  important 
waste  disposal  operation  for  the  Chicago 
market.  Requiring  the  divesture  removes  an 
important  potential  economii:  development 
opportunity  for  the  Village  of  Fairview. 

Fairview  and  Fulton  County  Overview 

The  Village  of  Fairview  is  a  small  west 
central  Illinois  community  located  in  Fulton 
County,  nearly  200  miles  from  Chicago. 
Fairview  has  a  population  of  approximately 
500  people 

At  the  turn  of  this  century.  Fulton  County 
was  a  prosperous,  dynamic  area.  Agriculture 
was  produc  live  and  viable,  A  large  number 
of  underground  coal  mines  were  attracting 
immigrant  to  the  area,  increasing  the 
population  and  wealth  of  Fulton  County, 
International  Harvester  Company  was 
growing  in  Canton,  the  largest  city  in  the 
c:ounty 

A  number  of  significant  i  lianges  to  the  area 
occurred  in  the  ig.SOs,  Most  were  negative 
ex(  ept  for  C^aterpillar's  expansion  in  F'eoria. 
Illinois  The  Mining  operalicms  changed  from 
shaft  to  strip-mining.  This  mining  method 
was  mu(  h  more  effic  ient  and  used  a  much 
smaller  work  fon  e.  During  this  period. 
Caterpillar  expanded  in  the  Peoria  area  and 
many  Fairview  and  Fulton  County  workers 
were  able  to  secure  work  at  Caterpillar, 
Through  the  19«i0's  and  1970's.  about  2. .500 
people  worked  for  International  Harvester; 
about  1,000  people  worked  for  several  large 
strip  mines  in  Fulton  County;  and  about 
1.700  people  commuted  to  work  for 
Caterpillar  in  Peoria 

The  e(  (inomic  base  of  the  area  diminished 
in  the  period  between  1980  and  1984.  .Ml  of 
the  large  strip  mines  were  closed.  The 
International  Harvester  Plant  in  Canton 
<  losed  in  19H:t  (^iterpillar  reduced 
employment  by  about  15.000  people  in  the 
1980's  The  net  effect  was  that  the  number  <jf 
t^terpillar  employees  in  Fulton  (bounty 


dropped  from  about  1.700  people  to  about 
900  people.  Consequently,  there  was  a  loss  of 
over  4.000  well  paid  jobs  in  Fulton  County 
in  the  1980's. 

The  overall  effect  of  these  events  was 
devastating  to  the  area.  The  population 
del  lined,  property  values  plummeted,  young 
people  moved  away,  and  the  Fairview  and 
Fulton  County  area  realized  that  the 
prosperity  had  ended. 

Project  Background 

In  1989.  Gallatin  National  Company 
received  approval  from  the  Village  of  the 
F'airview  to  site  a  landfill  within  the  Village 
limits.  A  siting,  or  host  community, 
agreement  was  signed  which  secured  for  the 
Village  a  tipping  fee  of  SI  .00  per  ton  of 
garbage  disposed  at  the  landfill.  The  landfill 
was  sited  on  a  3,000  acre  tract  of  derelict, 
unreclaimed  strip-mine  property  which,  at 
that  time,  generated  a  paltry  $5,000.00  in 
property  taxes.  The  landfill  was  permitted  by 
the  Illinois  Environmental  Protection  Agency 
in  1991  and  opened  for  business  in  May. 
1993. 

Gallatin  planned  to  take  advantage  of  the 
impending  closure  of  Chicago  area  landfills 
ancl  provide  a  large  regional  landfill  for  the 
Chicago  market.  This  plan  failed  when  some 
of  the  Chicago  market  landfills  expanded, 
garbage  volumes  dropped  due  to  recycling, 
and  Gallatin  had  no  market  hauling  presence. 
The  failure  to  competitively  transport  waste 
from  the  Chicago  market  to  Fairview  led  to 
the  demise  of  Gallatin  National  Company  and 
the  .sale  of  its  landfill  to  BFI. 

BFI  purchased  the  landfill  from  Gallatin 
National  Company  in  December.  1994.  It  was 
understood  that  BFI  needed  the  landfill 
because  its  sole  operating  Chicago  area 
landfill.  Mallard  Lake,  was  rapidly  filling  up. 
Further.  BFI's  two  other  Chicago  market 
landfills  located  in  Davis  junction  and  Zion 
were  closed  and  having  difficulty  obtaining 
siting  approval  for  expansion.  The  Spoon 
Ridge  Landfill  in  Fairview  was  intended  to 
be  the  long  term  Chicago  market  disposal  site 
for  BFI. 

Chicago  market  changes  occurred  shortly 
after  the  purchase  of  the  Spoon  Ridge 
Landfill  by  BFI.  It  was  determined  that  the 
Mallard  Lake  Landfill  had  more  site  life  than 
previously  predicted.  Also.  BFI's  landfills 
located  in  Davis  junction  and  Zion  both 
received  expansion  siting  approval. 
Additionally,  BFI's  competitors  obtained 
expansion  siting  approval  for  landfills  close 
to  the  Chicago  market.  These  changes 
resulted  in  a  glut  of  landfill  air  space  in  the 
Chicago  market  and  rendered  Spoon  Ridge 
Landfill  unable  to  compete. 

In  June.  19998.  BFI  decided  to  close  Spoon 
Ridge  Landfill  after  reportedly  losing 
millions  of  dollars  and  determining  that  the 
facility  could  not.  at  least  in  the  short  term, 
compete  in  the  Chicago  market. 

jVpw  York  City 

In  1998.  the  Department  of  Sanitation  of 
the  City  of  New  York  solicited  a  request  for 
proposals  for  the  disposal  of  approximately 
13.000  tons  per  day  of  residential  garbage. 
This  request  for  proposals  was  made 
pursuant  to  a  court  order  to  c:lose  the  Fresh 
Kills  Landfill  in  the  borough  of  Staten  Island 


in  2001.  BFI  responded  to  the  request  for 
proposals  and  named  Spoon  Ridge  Landfill 
as  one  of  the  locations  at  which  it  would 
dispose  of  the  New  York  waste.  Included  in 
the  response  to  the  request  for  proposals  was 
an  endorsement  of  the  project  by  the  Village 
of  Fairview.  A  copy  of  the  letter  from  the 
Village  of  Fairview  to  the  New  York 
Department  of  Sanitation  supporting  and 
endorsing  the  disposal  of  New  York  City 
waste  at  Spoon  Ridge  Landfill  is  attached. 

The  New  York  Department  of  Sanitation 
awarded  BFI  the  opportunity  to  negotiate  for 
the  disposal  of  3,900  tons  per  day  of  New 
York  garbage.  BFI  hoped  to  secure  a  contract 
from  the  Department  of  Sanitation  at  the  end 
of  this  year.  As  BFI  further  analyzed  their 
New  York  proposal,  they  reported  that  the 
Spoon  Ridge  Landfill  appeared  to  be  the  most 
efficient  and  logical  location  for  the  disposal 
of  New  York  waste. 

If  New  York  waste  were  disposed  at  the 
Spoon  Ridge  Landfill,  the  economic  benefits 
to  the  Village  of  Fairview  and  the 
surrounding  area  would  be  tremendous.  The 
estimated  host  community  tipping  fees 
would  be  approximately  $1,000,000.00  per 
year.  Property  taxes  approaching  $250,000.00 
per  year  and  approximately  40  good  paying 
jobs  would  also  be  secured  for  the  area.  In 
order  for  Allied  to  executive  the  New  York 
proposal  which  it  inherited  from  BFI.  Allied 
must  retain  ownership  of  Spoon  Ridge 
Landfill. 

Summon' 

The  Village  of  Fairview  strongly  objects  to 
the  Department  of  Justice  requirement  that 
Allied  divest  itself  of  the  Spoon  Ridge 
Landfill.  Two  companies,  Gallatin  National 
and  BFI,  have  failed  to  make  the  landfill 
competitive  in  the  Chicago  market. 
Therefore.  Spoon  Ridge  Landfill  should  not 
be  considered  important  in  minimizing  the 
Department  of  Justice  anti-competitive 
concerns  for  the  market. 

The  economic  development  opportunity 
for  the  Village  of  Fairview  and  surrounding 
area  from  the  receipt  of  New  York  garbage  at 
Spoon  Ridge  Landfill  is  staggering.  With  a 
population  of  just  500  in  an  economicalh' 
depressed  county,  the  millions  of  dollars  in 
revenue  realized  from  this  project  would 
provide  a  once  in  a  lifetime  financial  boost 
to  the  area. 

Therefore,  it  is  respectfully  requested  that 
the  Department  of  Justice  reconsider  and 
change  its  consent  decree  with  regard  to  the 
requirement  that  Allied  divest  itself  of  the 
Spoon  Ridge  Landfill. 

Sincerely. 

Village  of  Fairview 
Gerald  R.  Hilton. 
President. 

c.c:  U.S.  Senator  Richard  J.  Durbin;  U.S. 
Senator  Peter  G.  Fitzgerald:  Congressman 
Lane  Evans:  Governor  George  H.  Ryan; 
State  Senator  George  P.  Shadid;  State 
Representative  Michael  K.  Smith;  Mr. 
Thomas  VanWeelden,  President,  Allied 
Waste  Industries.  Inc. 

U.S.  Department  of  lustice 

Antitrust  Division 
May  10,  2000. 


Honorable  Lane  Evans. 

I'.S.  House  of  Pepre.sentatives.  2335  Ravhurn 

Building.  Wasfiington.  DC  20515-1317. 
Re  Comment  on  Proposed  Final  Judgment  in 

(I'nited  States  v.  .Mlied  Waste  Industries. 

Inc.  and  Browning-Ferris  Industries.  Inc. 

No.  99  CV  1962  (D.D.C..  July  21.  1999)). 
Dear  Congressman  Evans:  This  letter 
responds  to  your  letter  of  August  13.  1999 
commenting  on  the  Final  Judgment  in  this 
case  on  behalf  of  the  Village  of  Fairview.  You 
enclosed  a  letter  from  (^rald  R.  Hilton, 
president  of  the  Village  of  Fairview.  The 
Complaint  in  this  case  charged,  among  other 
things,  that  Allied's  acquisition  of  BFI  would 
substantially  lessen  competition  in  the 
collection  or  disposal  of  small  container 
commercial  waste  in  the  greater  Chicago 
metropolitan  market.  The  proposed  modified 
Final  Judgment,  now  pending  in  federal 
district  court  in  Washington,  DC.  would 
settle  the  case  by  requiring  the  defendants  to 
divest  a  number  of  waste  collection  routes 
and  waste  disposal  facilities  in  the  greater 
Chicago  metropolitan  market.  This  relief  if 
approved  by  the  Court,  would  establish  one 
or  more  new  competitors  in  this  market  for 
which  relief  was  sought. 

1  have  responded  directly  to  Mr.  Hilton 
addressing  his  concerns.  A  copy  of  my 
response  to  Mr.  Hilton  is  enclosed  Thank 
you  for  bringing  the  Village  of  Fairview's 
concerns  to  our  attention.  Pursuant  to  the 
Antitrust  Procedures  and  Penalties  Act.  15 
U.S.C.  16(d).  a  copy  of  your  comments  and 
those  of  Mr.  Hilton,  and  this  response  will  be 
published  in  the  Federal  Register  and  filed 
with  the  Court. 

Sincerely  yours. 
J.  Robert  Kramer  11, 
Chief.  Litigation  II  Section 

U.S.  Department  of  Justice 

Antitrust  Division 
May  10.  2000. 
Gerald  R.  Hilton. 

President.  Village  of  Fair\new.  P.O  Box  137. 
Fainr'iew.  IL  61432. 

Re  Comment  on  Proposed  Final  Judgment  in 
(I'nited  States  v.  Allied  Waste  Industries, 
Inc.  and  Browning-Ferris  Industries.  Inc 
No  99  CV  1962  (D.D.C.,  July  21.  1999)) 
Dear  Mr,  Hilton:  This  letter  responds  to 
your  letter  of  August  9.  1999  commenting  or. 
the  Final  Judgment  in  this  case  on  behalf  of 
the  Village  of  Fairview.  The  Complaint  in 
this  case  charged,  among  other  things,  that 
Allied's  acquisition  of  BFI  would 
substantially  lessen  competition  in  the 
collection  or  disposal  of  small  container 
commercial  waste  in  the  greater  Chicago 
metropolitan  market  The  proposed  modified 
Final  Judgment,  now  pending  in  federal 
district  court  in  Washington.  DC.,  would 
settle  the  case  by  requiring  the  defendants  to 
divest  a  number  of  waste  collection  routes 
and  waste  disposal  facilities  in  the  greater 
Chicago  metropolitan  market.  This  relief  if 
approved  by  the  Court,  would  establish  one 
or  more  new  competitors  in  this  market  for 
which  relief  was  sought. 

In  your  letter,  you  express  concern  that  the 
Final  Judgment,  by  requiring  Allied  to  divest 
the  Spoon  Ridge  landfill,  is  unnecessary  for 
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<'l'f«(  tive  wlief  rtnd  nii^ht  uiulnniiiiU!  ihe  Ihx 
tiHst"  ol  ihp  III!  al  roiiiiiiuiiitiHS.  rh»^  SpcKiri 
KiiIkc  lanilfill  is  ,i  rcliilivt-lv  ni;u  siti'  anil  the 
larni'st  lanJI'ill  in  tlif  Slate  nf  Illinois   BH 
rf(  fiillv  1  jiiscil  Ihc  laiiilfill  Im'i  ausc  il  found 
llial  thi-  landfill  was  iinahlt-  to  attrac  t  t■noli^h 
waste  troiii  the  ( !lii(  ai{o  area  to  make  it 
iiahle   H\  1  Idsiiik;  the  landfill.  HFl  re<liii  ed 
its  assessed  value    and  thus.  tl>e  t,i\es  it  paid 
111  loi  al  c  onniuinities    IIKI  intended  In  reopen 
the  landfill  if  it  ohtdined  a  longteriTi  c  onlrac  I 
to  dispose  of  new  York  City"s  residential 
waste 

You  stdtnd  that  the  future  viability  of 
.Spoon  Rilled  depends  on  its  abilitv  to  altrai  t 
waste  from  New  York  (atv    Hv  reipiinng 
.Mhed  to  divest  this  landfill  to  an 
independent  i  onipetitor,  oslensihlv  to  litdp 
alltn  late  (  onipeliti\e  profileins  m  the 
Chicago  market,  the  Kinal  liidgnienl 
unnect^ssarilv  limits  .Mlieds  af)ililv  to 
1  ornplete  for  the  ( ontrai  t  to  dispose  of  New 
York  Citv  s  waste,  and  undermines  the 
(  hanges  of  Spoon  Kidge  ever  opening  again 

The  fai  t  is  thai  rei)uiring  Allied  to  divest 
.Spoon  Kidge  to  a  new  (  ompetitor  in  no  wav 
prevents  .Allied  or  anv  other  firm  from  later 
I  oiitrai  ting  with  tfie  new  owner  to  dispose  of 
any  New  Yorktaty's  waste   Indeed,  the  new 
owner  would  he  free  to  make  the  landfill's 
disposal  (  apac  ity  available  to  anv  person 
who  wishes  to  hid  and  enhaiK  e  (  ompetition 
for  the  (  (intrai  t  to  dispose  of  New  York  (iitv's 
waste   If  the  new  owner  fielieves.  however, 
that  the  space  in  the  landfill  is  nun  h  more 
valuable  to  use  in  competing  for  the  disposal 
of  waste  from  the  city  ofChnago.  then  the 
new  owner  i  an  rhoose  to  i ommil  the  landfill 
to  (ompeling  in  that  market    Leaving  .Spoon 
Kidge  with  .Mlied.  whu  h  aln-ady  controls 
nearlv  *'>"'<'  of  all  disposal  i.apac  itv  in  the 
greater  ("hic  ago  metropolitan  market,  would 
ensure  that  a  single  firm  i  oiild  dominate 
waste  disposal,  and  therefore,  set  the  price  of 
disposal  in  the  Chn  ago  market   While  this 
may  make  the  landfill  more  valuable  to  the 
lotal  community,  it  would  adversely  affei  t 
the  pric  es  paid  f>v  c  onsuniers  for  the  disposal 
of  their  miinic  ipal  solid  waste 

I'harik  you  for  hringmg  your  c  one  erns  to 
our  attention,  .ind  we  hope  tfns  inlormation 
will  help  .illeviate  them    Pursuant  to  the 
.\ntilrust  f'roc  ediires  and  Penalties  .Ac  t.  1  fi 
I '  .S  ('.    lH(d).  a  copy  of  your  i  omments  and 
this  response  will  be  published  in  the 
Keilenil  Register  and  filed  with  the  l.ourt 

.Sine  erely  yours, 
I   Robert  Kramer  II, 
C/lie/,  l.ilnidticn  II  Sr<  linn 

Village  of  Fairview 

.\agust  't    l'»'t<l 

Mr    I    Robert  Kramer.  II. 

I'.hwt.  l.iti}(iiliiin  II  Sfiliori   Aiitilrii>>t 

/)inMo;i.  (S   l)ffHirtii}ftit  lit  lustice, 
1401  llSlrr-i't.  \\y   Silllr   lilOt). 
UVjs/iingfon   /)  (.■  JtHXI'i 
In  Re  .Mlied/HKI  Ciiiisent  Dec  r>->-  ( .ase  No 

1  ')<K:V'(llc»hJ 

Dear  Mr   Kramer    The  purpose  ot  this  letter 
is  to  provide  c:ommenl  on  the  proposed 
consent  dt^Tee  whic  h  requires  Allied  Waste 
liiduslnes.  hu  .  to  sell  certain  assets  in 
I  onnei  tion  with  its  ai  (juisition  of  Hrowning 
1-erris  Industries,  Inc    Spec  ificalU.  the 


Village  ol  Kairview  strenuously  objects  to  the 
Department  of  luslic  e  re<|uirement  that  Allied 
divirst  itself  of  the  Spoon  Ridge  I,andfill 
lo(  ated  in  Fairview.  Illinois. 

In  your  analysis  of  the  (Chicago  market,  it 
IS  stated  that  ,-\llieds  divestiture  of  the 
Spoon  Ridge  Landfill  would  insure  that  the 
benefits  of  competition,  lower  pric  es  and 
better  service  would  be  preserved    It  is  the 
o[>inion  of  the  Village  of  Fairview  that  the 
Spoon  Ridge  Uindfill  is  not  an  important 
waste  disposal  operation  for  the  Ohir.ago 
market   Requiring  the  divestiture  of  the 
Spcmn  Ridge  landfill  will  eliminate  an 
opportunity  for  Allied  to  send  waste  from 
New  York  Oitv  to  .Spoon  Ridge  as  planned  by 
BFI   As  such,  the  divestiture  removes  an 
important  potential  economic  development 
opportunity  for  the  Village  of  Fairview 

h'ninifv*  and  Fulton  C.auntv  ( hpnifvx 

The  Village  of  F'airview  is  a  small  west 
I  entral  Illinois  community  located  in  Fulton 
liounty.  nearly  200  miles  from  (.'hirago. 
Fairview  has  a  population  of  approximately 
.SOO  people 

M  the  turn  of  this  century.  Fulton  County 
was  a  prosperous,  dynamic  an^a.  .Agriculture 
was  productive  and  viable  A  large  number 
of  iindergrnund  coal  mines  were  attracting 
immigrants  to  the  area,  incr»Msing  the 
population  and  wealth  of  Fulton  County 
International  Harvester  (Company  was 
growing  in  (jinton,  the  largest  c  itv  in  the 
county 

A  number  of  significant  changes  to  the  area 
c)(  curred  in  the  19S0's  Most  were  negative 
except  for  Caterpillar's  expansion  in  Peoria, 
Illinois   The  mining  operations  changed  from 
shaft  to  strip-mining  This  mining  method 
was  muc  h  more  efficient  and  used  a  much 
smaller  work  fort  e   During  this  period, 
(^terpillar  expanded  in  the  Pefiria  area  and 
many  Fairview  and  Fulton  County  workers 
were  able  lo  se<  ure  work  at  (.aterpillar. 
Ihrough  the  I'JhO's  and  1970's,  about  2,500 
people  worked  for  International  Harvester, 
about  1.000  people  worked  for  several  large 
strip  mines  in  Fulton  County,  and  about 
1.700  people  (ommuted  to  work  for 
(Aterpillar  m  l'et)na 

The  economic  base  of  the  area  diminished 
in  the  period  between  1980  and  1M84   .Ml  of 
the  large  strip  mines  were  c  losed   The 
Internaticinal  Harvester  F'laiit  in  (Anton 
I  losi-d  in  rtH  i  (Aterpillar  redui  ed 
employment  by  about  I.t.OOO  people  in  the 
IMHO's   The  net  effec  I  was  that  the  numfier  of 
Caterpillar  employees  m  Fulton  County 
dropped  from  .ibout  1.700  people  lo  about 
900  people-  (Consequently,  there  was  a  loss  of 
over  4.000  well  paid  |obs  in  Fulton  (!ounty 
in  the  1980s 

The  overall  effec  I  of  these  events  was 
devastating  to  the  area  Hie  po[)ulation 
di-c  lined,  property  values  plummeted,  young 
people  moved  awav ,  and  the  Fairview  and 
lultcin  (.ounly  area  reali/ed  that  the 
prosperity  had  ended 

Projpcl  Bacltfiround 

In  1989,  (ialldtm  National  Company 
received  approval  from  the  Village  of 
Fairview  to  site  a  landfill  within  the  Village 
limits  .A  siting,  or  host  c  ommiinily. 
agreiMiienl  was  signed  which  secured  for  the 


\'illage  a  tipping  fee  of  $1.00  per  ton  of 
garbage  disposed  at  the  landfill.  The  landfill 
was  sited  on  a  :i,000  acre  tract  of  derelic  t. 
unrecdaimed  strip-mine  property  which,  at 
that  time,  generated  a  paltry  $5,000.00  in 
properly  taxes  The  landfill  was  permitted  by 
the  Illinois  fcinvironmental  Protec;tion  Agency 
in  1991  and  opened  for  business  in  May. 
1993 

C.allatin  planned  to  take  advantage  of  the 
impending  c  losiire  of  (Chicago  area  landfills 
and  provide  a  large  regional  landfill  for  the 
Chicago  market.  This  plan  failed  when  some 
of  the  Chii;ago  market  landfills  expanded, 
garbage  volumes  dropped  due  to  recycling, 
and  (lallatin  had  no  market  hauling  presence. 
The  failure  to  competitively  transport  waste 
from  the  (Chicago  market  to  F'airview  led  to 
the  demise  of  Gallatin  National  (Company  and 
the  sale  of  its  landfill  to  BFI. 

BF"I  purchased  the  landfill  from  Gallatin 
National  CCompany  in  December.  1994.  It  was 
understood  that  BFI  needed  the  landfill 
because  its  sole  operating  Chicago  area 
landfill.  Mallard  Lake,  was  rapiclly  filling  up. 
Further,  BFI's  two  other  Chicago  market 
landfills  lo<;ated  in  Davis  [unction  and  Zion 
were  closed  and  having  difficulty  obtaining 
siting  approval  for  expansion.  The  Spoon 
Ridge  Landfill  in  Fairview  was  intended  to 
be  the  long  term  Chicago  market  disposal  site 
for  BFI 

Chicago  market  changes  oc:curred  shortly 
after  the  purchase  of  the  Spoon  Ridge 
Landfill  by  BFI.  It  was  determined  that  the 
Mallard  Lake  Landfill  had  more  site  life  than 
previously  predicted.  Also.  BFI's  landfills 
located  in  Davis  junction  and  Zion  both 
ret:eived  expansion  siting  approval. 
.Additionally.  BFI's  competitors  obtaineri 
expansion  siting  approval  for  landfills  close 
to  the  Chicago  market.  These  changes 
resulted  in  a  glut  of  landfill  air  space  in  the 
Chicago  market  and  rendered  Spoon  Ridge 
Landfill  unable  to  compete 

In  lune.  1998.  BFI  decided  to  close  Spoon 
Ridge  Landfill  after  reportedly  losing 
millions  of  dollars  and  determining  that  the 
facility  c  ould  not.  at  least  in  the  short  term, 
c  ompete  in  the  Chicago  market, 

\fw  York  City 

In  1998.  the  Department  of  Sanitation  of 
the  City  of  New  York  solicited  a  request  for 
proposals  for  the  disposal  of  approximately 
13.000  tons  per  day  of  residential  garbage. 
This  request  for  proposals  was  made 
pursuant  to  a  c  ourl  order  to  close  the  Fresh 
Kills  Landfill  in  the  borough  of  Staten  Island 
m  2001    BFI  responded  to  the  request  for 
propo.sals  and  named  Spoon  Ridge  I^andfill 
as  one  of  the  locations  at  which  it  would 
dispose  of  the  New  York  waste.  Included  in 
the  response  to  the  request  for  propo.sals  was 
an  endorsement  of  the  project  by  the  Village 
of  Fairview  ,A  copy  of  the  letter  from  the 
Village  of  Fairview  to  the  New  York 
Department  of  Sanitation  supporting  and 
endorsing  the  disposal  of  New  York  City 
waste  at  Spoon  Ridge  Landfill  is  attached. 

The  New  York  Department  of  Sanitation 
awarded  BFI  the  opportunity  to  negotiate  for 
the  disposal  of  3.900  tons  per  day  of  New 
York  garbage.  BFI  hoped  to  secure  a  contract 
from  the  Department  of  Sanitation  at  the  end 
of  this  year.  As  BFI  further  analyzed  their 
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New  York  proposal,  thev  reported  that  the 
Spoon  Ridge  Landfill  appeared  to  be  the  most 
efficient  and  logic;al  location  for  the  disposal 
of  New  York  waste. 

If  New  York  waste  were  disposed  at  the 
Spoon  Ridge  Landfill,  the  economic  benefits 
to  the  Village  of  Fairview  and  the 
surrounding  area  would  be  tremendous.  The 
estimated  host  community  tipping  fees 
would  be  approximately  $1,000,000.00  per 
year.  Property  taxes  approaching  $250,000.00 
per  year  and  approximately  40  good  paying 
jobs  would  also  be  secured  for  the  area.  In 
order  for  Allied  to  execute  the  New  York 
proposal  which  it  inherited  from  BFI.  Allied 
must  retain  ownership  of  Spoon  Ridge 
Landfill. 

Summary 

The  Village  of  Fairview  strongly  objects  to 
the  Department  of  Justice  requirement  that 
allied  divest  itself  of  the  Spoon  Ridge 
Landfill.  Two  companies.  Gallatin  National 
and  BFI.  have  failed  to  make  the  landfill 
competitive  in  the  Chicago  market. 
Therefore.  Spoon  Ridge  Landfill  should  not 
be  considered  important  in  minimizing  the 
Department  of  Justice  anti-competitive 
concerns  for  the  market. 

The  economic  development  opportunity 
for  the  Village  of  Fairview  and  surrounding 
area  from  the  receipt  of  New  York  garbage  at 
Spoon  Ridge  Landfill  is  staggering.  With  a 
population  of  just  500  in  an  economically 
depressed  county,  the  millions  of  dollars  in 
revenue  realized  from  this  project  would 
provide  a  once  in  a  lifetime  financial  boost 
to  the  area. 

Therefore,  it  is  respectfully  requested  that 
the  Department  of  Justice  reconsider  and 
change  its  consent  decree  with  regard  to  the 
requirement  that  Allied  divest  itself  of  the 
Spoon  Ridge  Landfill. 

Sincerely. 
Village  of  Fairview, 
Gerald  R.  Hilton. 
President. 

cc:  U.S.  Senator  Richard  |.  Durbin,  U.S. 

Senator  Peter  G.  Fitzjerald,  Congressman 
Lane  Evans.  Ckivemor  Cieorge  H.  Ryan. 
State  Senator  George  P.  Shadid.  State 
Representative  Michael  K.  Smith,  Mr. 
Thomas  VanWeelden,  President.  Allied 
Waste  Industries,  Inc. 

U.S.  Department  of  Justice 

Antitrust  Division 
May  10.  2000. 
Gerald  R.  Hilton. 

President.  Village  of  Fainiew,  P.O.  Box  137. 
Fairview,  IL  61432. 

Re  Comment  on  Proposed  Final  Judgment  in 
(United  States  v.  Allied  Waste  Industries. 
.     Inc.  and  Browning-Ferris  Industries,  Inc. 
No.  99  CA  1962  (D.D.C.,  July  21,  1999)., 
Dear  Mr.  Hilton:  This  letter  responds  to 
your  letter  of  August  9,  1999  commenting  on 
the  Final  Judgment  in  this  case  on  behalf  of 
the  Village  of  Fairview.  The  Complaint  in 
this  case  charged,  among  other  things,  that 
Allied's  acquisition  of  BFI  would 
substantially  lessen  competition  in  the 
collection  or  disposal  of  small  container 
commercial  waste  in  the  greater  Chicage 


metropolitan  market.  The  proposed  modified 
Final  Judgment,  now  pending  in  federal 
district  court  in  Washington.  DC.  would 
settle  the  case  by  requiring  the  defendants  to 
divest  a  number  of  waste  collection  routes 
and  waste  disposal  facilities  in  the  greater 
Chicago  metropolitan  market.  This  relief,  if 
approved  by  the  Court,  would  establish  one 
or  more  new  competitors  in  this  market  for 
which  relief  was  sought. 

In  your  letter,  you  express  concern  that  the 
Final  Judgment,  by  requiring  Allied  to  divest 
the  Spoon  Ridge  landfill,  is  unnecessary  for 
effective  relief  and  might  undermine  the  tax 
base  of  the  local  communities.  The  Spoon 
Ridge  landfill  is  a  relatively  new  site  and  the 
largest  landfill  in  the  State  of  Illinois.  BFI 
recently  closed  the  landfill  because  it  found 
that  the  landfill  was  unable  to  attract  enough 
waste  from  the  Chicago  area  to  make  it 
viable.  By  closing  the  landfill,  BFI  reduced 
its  assessed  value,  and  thus  the  taxes  it  paid 
to  local  communities.  BFI  intended  to  reopen 
the  landfill  if  it  obtained  a  long-term  contract 
to  dispose  of  New  York  City's  residential 
waste. 

You  stated  that  the  future  viability  of 
Spoon  Ridge  depends  on  its  ability  to  attract 
waste  from  New  York  City.  By  requiring 
Allied  to  divest  this  landfill  to  an 
independent  competitor,  ostensibily  to  help 
allievate  competitive  problems  in  the 
Chicago  market,  the  Final  Judgment 
unnecessarily  limits  Allied's  ability  to 
compete  for  the  contract  to  dispose  of  New 
York  City's  waste,  and  undermines  the 
chances  of  Spoon  Ridge  ever  opening  again. 

The  fact  is  that  requiring  Allied  to  divest 
Spoon  Ridge  to  a  new  competitor  in  no  way 
prevents  Allied  or  any  other  firm  fi-om  later 
contracting  with  the  new  owner  to  dispose  of 
any  New  York  City's  waste.  Indeed,  the  new 
owner  would  be  free  to  make  the  landfill's 
disposal  capacity  available  to  any  person 
who  wishes  to  bid  and  enhance  competition 
for  the  contract  to  dispose  of  New  York  City's 
waste.  If  the  new  owner  believes,  however, 
that  the  space  in  the  landfill  is  much  more 
valuable  to  use  in  competing  for  the  disposal 
of  waste  from  the  city  of  Chicago,  then  the 
new  owner  can  choose  to  commit  the  landfill 
to  competing  in  that  market.  Leaving  Spoon 
Ridge  with  Allied,  which  already  controls 
nealry  35%  of  all  disposal  capacity  in  the 
greater  Chicago  metropolitan  market,  would 
ensure  that  a  single  firm  could  dominate 
waste  disposal,  and  therefore,  set  the  price  of 
disposal  in  the  Chicago  market.  While  this 
may  make  the  landfill  more  valuable  to  the 
local  community,  it  would  adversely  affect 
the  prices  paid  by  consumers  for  the  disposal 
of  their  municipal  solid  waste. 

Thank  you  for  bringing  your  concerns  to 
our  attention,  and  we  hope  this  information 
will  help  alleviate  them.  Purusant  to  the 
Antitrust  Procedures  and  Penalties  Act.  15 
LI.S.C.  169d).  a  copy  of  your  comments  and 
this  response  will  be  published  in  the 
Federal  Register  and  filed  with  the  Court. 

Sincerely  yours, 
J.  Robert  Kramer  11, 
Chief,  Litigation  II  Section. 

United  States  Senate 

October  22,  1999, 


Mr.  Joel  Klein. 

.■\ssistant  Attorney  General.  I'.S.  Department 
of  Justice.  950  Pennsylvania  Avenue. 
\.\\..  1*3109.  Washington.  DC 20530 

Dear  Mr.  Klein;  Enclosed  vou  will  find  a 
c  opy  of  a  letter  from  a  constituent  who  is 
concerned  about  an  order  issued  bv  the 
Department  of  Justice  that  requires  the  sale 
of  those  Spoonridge  landfill  to  Republic 
Waste.  The  order  was  issued  in  conjunction 
with  the  buyout  of  B.F.I,  by  Allied  Waste 

Please  provide  an  explanation  of  this 
decision  to  Mr.  Taylor,  and  send  a  copy  of 
your  respond  to  David  Lieber  in  my 
Washington  office. 

Thank  you  for  your  time  and 
consideration. 

Sincerely, 
Richard  J.  Durbin. 
United  States  Senator. 

Barry  Taylor 

.August  11.  1999. 

Dear  Sir:  I  am  writing  you  in  an  effort  to 
enlist  your  help  in  maintaining  the  financial 
stability  of  the  village  of  Fariview  Illinois. 
The  United  States  Department  of  Justice  has 
issued  an  order  in  the  buyout  of  B.F.I,  bv 
Allied  Waste  which  would  require  the  sale  of 
Spoonridge  landfill  to  Republic  Waste.  Thev 
claim  the  retention  of  Spoonridge  by  Allied 
would  create  a  monopoly  situation  in  the 
Chicago  market.  This  is  not  true.  Spoonridge 
was  originally  built  to  service  the  (Chicago 
metro  area.  But  changes  in  the  industry  made 
this  an  unprofitable  proposition. 

B.F.I,  then  changed  their  strategv  and 
decided  to  seek  refuse  from  all  over  the 
country.  This  move  was  endorsed  by  both  the 
village  and  county  boards.  As  it  began  to  look 
like  the  plan  was  working  (B.F.I,  hearing  a 
contract  with  New  York  city)  the  sale  took 
place  and  the  justice  department  stepped  in 
It  now  appears  Republic  Waste  will  be 
purchasing  Spoonridge.  With  Republic 
having  ample  landfill  space  in  the  Chicago 
market  we  believe  Spoonridge  will  be 
indefinitely  mothballed. 

Fairview  emd  B.F.I,  had  been  participating 
in  a  public  private  partnership,  which  has 
been  a  great  help  to  the  village  in  providing 
needed  services  to  the  citizens.  The  fees  paid 
by  B.F.I  have  enabled  the  village  to  install  a 
new  water  system.  This  was  made  necessary 
because  the  EPA.  had  determined  our  water 
to  be  unfit  to  drink.  If  the  landfill  is 
mothballed  and  the  revenues  to  the  village 
are  lost  it  will  cause  a  severe  budge  crisis 
We  are  against  monopolies  and  the  high 
prices  they  cause.  But  we  feel  that  the 
Department  of  Justice  has  not  gotten  the 
correct  picture  in  this  case.  If  the  order 
stands  we  feel  the  only  ones  to  suffer  will  be 
the  citizens  of  he  Fairview  area  The  loss  of 
the  landfill  revenue  and  the  possible 
reduction  in  property  taxes  will  endanger  the 
village,  school  system  and  the  other  taxing 
bodies  that  depend  on  these  funds.  It  is  our 
hope  that  you  will  help  persuade  the 
Department  of  Justice  to  take  a  closer  look  at 
this  situation.  As  a  small  village  we  are  trving 
to  provide  quality  of  life  without  putting 
undo  strain  on  the  taxpayers.  We  hope  you 
can  help  us  achieve  our  goal. 


36240 


Federal  Register  Vol.  b5.  No.   1 10/ Wednesday,  June  7.  2000 /Notices 


I'll. ink  N  Mil 
Il.irrN  r.ulnr 
/•'i;;ri  ;rn  l'i//rji,'r  /  ni\!fr. 

Barrv  lav  lor 

\u;;u-.l  H,   I'I'I'l 

Suti|ci  I    I  Kiilifi!  .<i.miri  rr  AiJH'.i  HI  1 
t  iin-.f'iil  ili'c  ri'f 

Dt'.ir  .Sir    I  ,1111  vvnliiik;  sim  lo  pmrrs!  ,i 
nilinii  h\  \(>ui'  .im'iit  \  ill, It  \.\.is  iiiiMiit  Id 
(iii'\>'nt  ,1  indiiiipiilv  triim  hciiin  fcirnit'(l  in  tin' 
C.hii  .i^d  .iriM    .\s  ,1  Mii.iil  [i.irt  lit  ihis  (irili-t 
.Xlht'ii  IS  iirtlcrt'd  (n  m'II  ihi'  .Spootiruigf 
huiiinil  111  K,nr\i'ivv  Illinois    Ihi'  n-sul!  nt  this 
,11  tiiin  will  mil  I'IfiM  I  the  [)ri(  c  ot  \v,isl»' 
(iispiis.il  in  Ihi'  ( iliK  (1^1 1  iiriM,  bill  will  in  si  en  I 
iti'V.  csl.ilf  ,1  sin, ill  rur.il  i  oinnuiiiiU   in  wi'st 
I  I'ntr.il  llliiKiis    I  hi'  .S[)ii(inriilKf  Lindfill  w.is 
liiilll  to  siT\  II  !•  till'  ( :liii  <igii  iiii'lrii  ,irt',i.  hilt 
Ihis  ni'ViT  hfi  .11111'  hn<ii  i.iK  (  uiiipi'litiv  c 
[i  F  I   thfii  c,hiin)4i'il  ihi'ir  str.ili'KV  In  iillr,ii  I 
w.i.sti?  from  olhtT  [i.irts  of  the  i  miiilrv     Ihis 
movf  was  t'lulorst'il  hv  holh  the  vilhij^i'  ,iiiil 
I  ciunls  hoards   .Xs  ihis  proi  ess  was  Hearing 
loinplclion  wilfi  ,i  ( oiilrai  t  from  New  Vdrk 
(  i(v  WH  arc  di'railfd  hv  a  ruling  from  vour 
agcm  V    rhi'  sull  of  Ihis  fac  ililv  lo  K('[iiifili( 
VV.isli'  will,  \vi'  fi'.ir  llus  will  li'avi-  ihf  silr 
molhfialli'd  •i\\ii  I'linunalc  llir  iinai  i.il  hfiii'til 
to  Ihi'  villi.igi'    rht'Sf  funds  art-  litMiig  used  lo 
[lav  for  a  niiw  water  sv  si I'lii  for  tlii'  villi.igi' 
wliK  h  was  fori  I'd  upon  us  bv  ttif  K  f  .X 

>  our  .igcni  V  s  ruling  is  going  lo  lore  >•  ttn- 
^  illagi-  of  Kiirv  ii'W  iiilo  near  hanknipli  \ , 
whiU'  111  no  wav  i  li.ingmg  Ihe  b.ilaiii  i'  o( 
Wfisli'  disposal  in  tfii'  ( Jiii  ,igo  .in-a    I  plt-ail 
Willi  voii  to  li,i\i'  voiir  pi'o(ilt'  ri'vii'w  ,md  dig 
,1  hull'  dt'('[ii'r  iiilo  Ihis  issmv  fii'fori'  lht'\ 
make  I  hi'  i  ili/ens  ol  K.iirv  u'w  (i,n  a  high 
pri(  1'  tor  .S[i()onrulk;i'  bt'iiig  liimpt'd  into  Ihr 
(!hu  .igo  ari'.i  witlioiil  ,iiiv  b.isis  m  t.n  I 

rtiank  >nii 

Barrv  Tavlor. 

V';//<ig('  /nis/rr   /■ij/njcii  // 

I  .S.  I)«!partinenl  of  luslu  e 

,  \nli.'njsf  I  In  /siofi 
M,n   II)    jono 
H.irr\    livloi 

liliiMrw    \'iUii'J,f   inisli'r    'tKII  \l,iin  Sfn-ff 
Hn\  jt,I    hum  irii    /;  (./  V  (.' 

Ki'  I  oiiiiiii'iit  on  I'loposi'd  1  iii,il  lii.lgnii'iil  ill 

Mnili'il   Sl.lirs  V       Mlli'il   \\  istr  llldusll  li's 
Im      iiid  Hrovviimg  li'iii-,  liidusliii's    Iiii 
\o   'I'l  I  \  I'ltiJ  i|)  I)  (       hilv  J  1     I'i'i'll 

1  l.'.ir  Ml      I    U  iul      1  his   Irllri-  irsp.in.ls  U  i 
MMir  Irtt.'ls  ot    \iii;usl  H  ,ii:d    1  1      I'l'l't 

oinnii'iiliiig  oil  itic  liii.il  hidi;iiii-iii  in  ihis 

1  ,is 1  b.'h.iH  ol  Ui.'  Vill.ii;.-  i.t  f  iir\  iru     I  hr 

(  oiiipl.nnl  111  this  1  ,isi'  I  h.irgrd     iiiioiii;  olh.'! 
things    Ih.il   A  111  I'.  Is   u  ijuisilhiii  nl  Ufl  immiM 
sllbsl.llltl.ll  U    li'ssril  I  omprlllloll   ill  lllr 
>  olli'i  lion  Ml  .lispos.il  ot  sm.ill  ,  (111!  iiiii'i 
'  oniiiitTt  i.tl  u.lsir  Ml  111''  kirr.llfl  (    hh  ,lw;o 
liirlliipc  iiil,iii  iii,iik''l     I  hi'  prnposi'.i  Miodihi'd 
1  iii.il  ludviini'iil    Miu\    [ii-ndiiig  ill  li'diT.il 
ilistni  I  I  Mini  111  \V,isliiiit;lMii    IK       k^Muld 
si'lllr  llir  1  ,isi'  In   ri'ipi  ii  i  iig  ihi'  di'li'iiihiiils  lii 
divi'sl  ,1  miinbiT  mI  ;\,islf  i  oilri  lion  imuIi's 
,ind  i\  isti'  ilispos,il  1,11  iliiii's  111  ihi'  gri',ili'i 
(  111!  ,igo  ini'tropolil.in  iii.nki'l     I  Ins  ii'hi'l    il 
i|ipiiui'd  h\  till'  (  Miirl    uMiilil  I'st.ililish  onr 
MI  niori'  iii'U  I  oiiipi'tiliHs  111  this  iii.iiki't  Imi 
u  liii  h  rrhi't  w  IS  SI  Might 
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/'n  js/.k;    f  '  ,S    llrfiiirtnx'n!  <  't  Iw-tii  !■ 
:  4111  11  Slrff'    Sin/r   IKiin    U.js/ungfon 


Ke  ['rnposed  Consent  Decree  in  I'nited  States 
of  .Xmerua  v,  .■\llieii  Waste  hidustries. 
IiK  ,  and  Browning  Ferns  Industries,  liu 
KjviI  No    1:')<)C:VC)14«2|, 
Dear  .Mr   Kramer   We  respei  tfullv  retjuest 
that  the  Solid  Waste  Sec  tor  of  the  McHenrv 
('ouiitv  Department  ui  F'lanning  J4 
Development  (DepartmentI  be  informed  ot  all 
pending  sales  of  the  following  assets  prior  to 
vour  Division  granting  final  approval  of  the 
s.iles   The  details  of  the  proposed  sale  or 
sales  of  these  assets  would  be  used  bv  this 
Department  to  evaluate  the  potential  imjiai  t 
the  sales  mav  have  on  our  solid  waste  market 
plaie   if  an  impai  I  has  been  determined,  the 
Department  would  submit  c  omments.  either 
negative  or  positive,  for  vour  review  prior  lo 
final  approval    The  assets  of  (  oncern  in  the 
Clhu  ago  Metropolitan  area  are 

•  Two  (2)  BFI  Landfills. 

•  Five  (.i)  Transfer  Stations;  and 

•  All  BFI  small  lontainer  commercial 

collet  tion  routes  in  Cook.  Lake.  DuPage. 
M(  Henrv.  and  Will  counties.  Illinois 
Thank  vou.  in  advance,  for  your  assistanc  e 
in  this  matter  I  may  be  reached  at  (HI.t)  T14- 
4.t6()  or  liv  e-mail  at 
Imbut  kle<3it  o  mchenrv  ilus. 

Sincerelv, 
l,eonore  Biu  klev. 
(.'P(.',  Solid  Ufjsfe  Coordinator. 

U.S.  Department  of  fustice 

Anlitruf^t  Division 
May  10,  2000 

Leonore  Bu(  klev  . 

Solid  HVj.sfc  C.oordinntor.  Drpnrlmt'nt  ol 
Planning  and  Drvflopnifnt.  MrHmn' 
County  (iovi'rnnifnt  (.i-ntrr.  Anni'x 
lUulding  A.  2201)  S'orth  Si'minan 
Avi'nuf.  Woodstock.  IL  60U9H 
Ke  ("ommeni  on  ['rnposed  Final  ludgmenl  in 
(rnited  Slates  v    .-Mlied  Waste  Industries. 
III!    and  Browning-Ferns  Industries.  Iiu 
No  'I'l  CV  l')f)2  ID  DC  .  julv  21.  lM9f)| 
Dear  Ms   Bui  klev   This  letter  responds  to 
vour  letter  of  Dei  ember  14.  1<)')')  c  ommeiiting 
on  itie  Final  ludgmenl  in  this  case  on  behalf 
of  the  Department  of  f'lanning  and 
Development  of  M(  Henrv  ('ountv    The 
Complaint  in  Ibis  i  ase  ;  barged,  .imong  other 
things,  that  .Mlied's  ,i(  (|uisitioii  ot  BF"I  would 
subslaiiti.illv  lessen  i  ompetitiun  in  the 
I  ollei  tion  or  disposal  of  small  container 
I  ommeri  i.il  w.iste  the  greater  Chicago 
melropolil.in  market   The  (iroposed  modified 
Final  ludgmenl.  now  pending  in  federal 
dislrn  I  c  oiirt  in  Washington.  DC  .  would 
settle  the  i  ase  bv  nHjuiring  the  defend.iiits  lo 
divest  a  iiiimf)er  of  waste  collec  tion  routes 
.111(1  waste  disposal  lai  ilities  in  the  greater 
Chiiago  metropolitan  market   This  relief,  if 
a[)[iroved  bv  iheOiurl.  would  establish  one 
or  more  new  competition  in  ttiis  market  for 
wliK  h  relief  was  sought 

In  vour  letter    vou  request  tfiat  the 
Department  of  I'lanning  .ind  Development 
(■  IJepartnieiil")  l)e  informed  of  all  [>ending 
sales  of  the  .issets  to  tie  divested  pursuant  to 
the  proposed  Final  ludgmenl   These  assets 
ini  lude  the  two  BFI  landfills;  five  BFI 
transfer  stations;  and  the  BFI  small  i ontainer 
(  ommeri  ial  routes  in  Cook.  Lake.  DuPage, 
McHenrv  and  Will  Counties.  Illinois.  Your 
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further  state  that  the  Department  would 
evaluate  the  potential  impact  the  sales  mav 
have  on  its  solid  waste  marketplace. 

Under  the  terms  of  the  Final  )udgment.  the 
defendants  must  sell  all  of  the  relevant 
disposal  and  hauling  assets  described  in  the 
Final  Judgment  to  a  purchaser  or  purchasers 
acceptable  to  the  United  States,  in  its  sole 
discretion.  In  approving  a  purchase,  we 
always  consider  the  competitive  impact  in 
the  local  market  of  that  purchaser's 
ac:qu;sition  of  the  hauling  or  disposal  assets. 

The  Orchard  Hills  and  Zion  landfills  have 
been  ac:quired  bv  Superior  Services,  Inc:.  a 
purc:haser  approved  by  the  United  States. 


Superior  has  no  current  hauling  or  disposal 
operations  in  the  greater  Chicago 
metropolitan  market.  The  five  transfer 
stations  have  also  been  divested  with  the 
approval  of  the  United  States — Superior  has 
acquired  four  of  the  transfer  stations,  and 
Groot  Industries  has  acquired  one. 

The  BFI  small  container  commercial  routes 
in  the  five  counties  have  been  divested  to 
Superior  except  for  the  municipal  franchise 
contracts.  These  will  be  retained  bv  Allied  if 
the  court  approves  a  modification  to  the 
Final  ludgment.  The  United  States  and  Allied 
have  filed  a  motion  to  have  the  court  modifv 
the  Final  [udgment  to  permit  Allied  to  retain 


the  franchise  work  which  initiallv  had  to  be 
divested. 

Thank  you  for  bringing  your  concerns  to 
our  attention,  and  we  hope  this  information 
will  help  alleviate  them.  Pursuant  to  the 
Antitrust  Procedures  and  Penalties  Act.  15 
U.S.C,  16(d).  as  copy  of  your  comments  and 
this  response  will  be  published  in  the 
Federal  Register  and  filed  with  the  court 

Sincerely  yours. 
I.  Robert  Kramer  II. 
Chief.  Litigation  II  Section 
jFR  Doc.  00-13019  Filed  06-06-00;  8:43  am] 
BILUNG  CODE  4410-11-M 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Parts  11.  21,  and  25 

(Docket  No.  28903:  Amdt.  No.  11-45, 21- 
77,25-99] 

RIN  2120-AFM 

Type  Csrtlficatlon  Procedures  for 
Changed  Products 

agency:  Federal  Aviation 
Administration  (FAA),  DOT 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  document  amends  the 
procedural  regulations  for  the 
certification  of  changes  to  type 
certificated  products  These 
amendments  affe<:t  changes 
accomplished  through  either  an 
amended  type  certificate  or  a 
supplemental  type  certificate  The 
amendments  are  needed  to  address  the 
trend  toward  fewer  products  that  are  of 
completely  new  design  and  more 
products  with  multiple  changes  to 
previously  approved  designs  This  final 
rule  action  will  enh<ince  safetv  by 
applying  the  latest  airworthiness 
standards,  to  the  greatest  extent 
practicable,  for  the  certification  of 
significant  design  changes  of  aircraft, 
aircraft  engines,  and  propellers. 

DATES:  Kffective  [une  7.  2000 
Mandatory  compliance  dates  are 
December  10,  2001  for  transport 
category  airplanes  and  restricted 
category  airplanes  that  have  been 
certified  using  transport  category 
standards,  and  December  9.  2002  for  all 
other  category*  aircraft  and  engines  and 
propellers  Comments  on  thtf 
information  collection  requirements  and 
the  Regulator^'  Evaluation  section, 
which  includes  the  regulatory  flexibility 
analysis,  must  be  submitted  on  or  before 
August  7.  2000 

ADDRESSES:  Comments  for  this  final  rule 
should  be  mailed  or  delivered,  in 
triplicate,  to  the  Federal  Aviaticm 
Administration,  Office  of  the(;hief 
Counsel,  Attn:  Rules  D()<  ket  (AC.C-2()()). 
Docket  No.  289():t.  Room  915C.  800 
Independence  Avenue,  SW, 
Washington,  DC  20.'J91   Cximments 
submitted  must  include  the  regulatory 
doi:ket  or  amendment  number. 
Comments  mav  also  be  sent 
electronically  to  the  following  Internet 
address:  9-NPRV1-CMTS@faa.gov 
(Comments  may  be  filtsd  or  examined  in 
Room  91 5(;  on  vve»'kdavs,  except 
Federal  holidays,  between  8:30  am  and 
5:00  p.m. 


FOR  FURTHER  INFORMATION  CONTACT: 

Randall  Petersen,  Certification 
Procedures  Branch  (AIR-110),  Aircraft 
Certific:ation  Service.  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.  Washington,  DC  20591, 
telephone  (202)  267-9583 
SUPPLEMENTARY  INFORMATION: 

Compliance  Dates 

This  final  rule  requires  that  major 
changes  to  transport  category  airplanes 
and  restricted  category  airplanes  that 
have  been  certified  using  transport 
category  standards,  be  evaluated  under 
the  new  rules  beginning  18  months  from 
today's  date  of  publication  in  the 
Federal  Register.  Major  changes  to  all 
(jther  category  aircraft  and  engines  and 
propellers  are  required  to  be  evaluated 
under  the  new  rules  beginning  30 
months  from  today's  date  of  publication 
in  the  Federal  Register. 

Comments  Invited 

In  the  NPRM,  the  FAA  certified  that 
the  proposed  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
The  FAA  has  revisited  the  question  of 
the  potential  impact  on  small  entities 
and  has  determined  that  an  analysis 
under  the  Regulatory  Flexibility  Act  of 
1980.  as  amended,  is  required.  This 
analysis  and  a  complete  analysis  of 
potential  costs  and  benefits  are  set  out 
in  the  Regulatory  Evaluation  Summary 
portion  of  this  preamble.  As  stated  in 
this  final  nile  document,  the  FAA 
determined  that  there  could  be  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Additionally, 
the  cost  analysis  of  the  regulatory 
evaluation  has  undergone  a  substantial 
revision,  and  comments  on  the  entire 
regulatory  evaluation  are  requested. 

.Since  this  rule  is  being  adopted 
without  prior  notice  and  prior  public 
comment  on  the  increased  information 
collection  requirements  listed  in  the 
Paperwork  Reduction  Act  section  of  this 
document,  interested  persons  are  also 
invited  to  submit  such  written  data, 
views,  or  arguments,  as  they  may  desire, 
relating  to  the  information  collection 
requirements 

Pending  the  evaluation  of  the  public 
cninments.  the  F,\A  has  decided  to 
prot:eed  with  due  diligence.  This  rule 
differs  from  the  NPRM  and  has  been 
revised  to  address  the  concerns  of  the 
majority  of  small  entities  likely  to  be 
affected  by  the  rule  The  FAA  will 
consider  and  respond  to  comments  on 
the  Regulatory  Flexibility  Analysis  and 
the  mformation  collection  requirements 
that  are  subject  to  review  by  the  Office 
of  Management  and  Budget  (OMB) 
under  the  Paperwork  Reduction  Act  of 


1995  before  the  compliance  dates 
published  in  this  document. 

The  FAA  will  consider  all  comments 
received,  and  will  publish  in  the 
Federal  Register  a  summary  of  the 
disposition  of  those  comments  and,  if 
appropriate,  changes  to  the  rule  that 
may  result  from  consideration  of  those 
comments. 

Comments  must  include  the 
regulatory  docket  or  amendment 
number  and  must  be  submitted  in 
triplicate  to  the  address  above.  All 
comments  received,  as  well  as  a  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  on  this 
rulemaking,  will  be  filed  in  the  public 
docket  and  will  be  considered  by  the 
FAA.  The  docket  is  available  for  public 
inspection  before  and  after  the  comment 
closing  date. 

Commenters  who  want  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  final  rule 
must  include  a  preaddressed,  stamped 
postcard  with  those  comments  on  which 
the  following  statement  is  made: 
"Comments  to  Docket  No.  28903."  The 
postcard  will  be  date-stamped  by  the 
FAA  and  mailed  to  the  commenter. 

Availability  of  Final  Rule 

An  electronic  copy  of  this  final  rule 
may  be  downloaded,  by  using  a  modem 
and  suitable  communications  software, 
from:  the  FAA  regulations  section  of  the 
FedWorld  electronic  bulletin  board 
service  (telephone:  (703)  321-3339),  or 
the  Government  Printing  Office's  (GPO) 
electronic  bulletin  board  service 
(telephone:  (202)  512-1661). 

Internet  users  may  reach  the  FAA's 
web  page  at  http://www.faa.gov/avr/ 
arm/nprm/nprm.htm.  or  the  GPO's  web 
page  at  http://www.access.gpo.gov/nara, 
for  access  to  recently  published 
rulemaking  documents. 

Any  person  may  obtain  a  copy  of  this 
final  rule  by  submitting  a  request  to: 
FAA,  Office  of  Rulemaking.  Attention: 
ARM-1,  800  Independence  Avenue, 
SW,  Washington,  DC  20591;  or  by 
telephoning  (202)  267-9680.  Individuals 
requesting  a  copy  of  this  final  rule 
should  identify  their  request  with  the 
amendment  number  or  docket  number. 

Persons  interested  in  being  placed  on 
the  mailing  list  for  future  rulemaking 
documents  should  request  from  the 
above  office  a  copy  of  Advisory  Circular 
No.  11-2A,  Notice  of  Proposed 
Rulemaking  Distribution  System,  that 
describes  the  application  procedure. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

The  Small  Business  Regulatory 
Enforcement  Fairness  Act  (SBREFA)  of 
1996.  requires  the  FAA  to  comply  with 


small  entity  requests  for  information  or 
advice  about  compliance  with  statutes 
and  regulations  within  its  jurisdiction. 
Therefore,  any  small  entity  that  has  a 
question  regarding  this  document  may 
contact  their  local  FAA  official.  Internet 
users  can  find  additional  information  on 
SBREFA  on  the  FAA's  web  page  at 
http://www.faa.gov/avr/arm/sbrefa.htm 
and  may  send  electronic  inquiries  to  the 
following  Internet  address:  9-AWA- 
SBREFA@faa.gov. 

Background 

Statement  of  the  Problem 

Under  the  regulations  in  effect  prior 
to  the  early  1940's,  an  applicant  for  a 
changed  product,  such  as  an  alternate 
engine  installation,  was  required  to 
apply  for  a  new  type  certificate  and 
comply  with  the  standards  current  at 
the  time  of  application.  This  did  not 
present  an  unreasonable  burden  on  the 
applicant  then  because  the 
airworthiness  standards  did  not  change 
appreciably  over  short  periods  of  time. 
That  is,  the  standards  current  at  the  time 
of  an  application  for  a  change  were 
essentially  the  same  as  those  with 
which  the  original  product  had  to 
comply.  Since  the  early  1940's, 
however,  rapid  changes  in  technology 
have  resulted  in  significant  changes  in 
the  airworthiness  standards  over 
relatively  short  periods  of  time. 
Therefore,  an  applicant  for  an  extensive 
change  to  a  type  certificated  product, 
which  required  a  new  type  certificate, 
could  be  faced  with  complying  with 
safety  standards  that  varied 
considerably  from  the  standards  for  the 
original  product.  To  relieve  this 
situation,  the  FAA's  predecessor  agency 
required  an  application  for  a  new  type 
certificate  only  if  the  change  was  quite 
extensive. 

In  recent  years,  a  trend  has  developed 
towards  fewer  products  that  involve 
substantial  design  changes  that  would 
require  a  new  type  certificate.  In  many 
cases,  over  a  period  of  time,  a  series  of 
changes  could  permissively  be  made  to 
a  product  by  amending  its  original  type 
certificate  such  that  the  resultant  model 
is  substantially  different  from  the 
original  model.  Although  each  changed 
product  in  such  a  series  of  changes  may 
differ  little  from  its  immediate 
predecessor,  the  changes  could 
collectively  result  in  a  product  with 
considerable  differences  from  the 
original  product.  As  a  result,  many 
changed  aeronautical  products  have  not 
been  required  to  demonstrate 
compliance  with  all  the  recent 
airworthiness  standards.  This  rule  is 
intended  to  clarify  under  what 
conditions  more  recent  airworthiness 


amendments  need  to  be  applied  to 
changed  products. 

In  order  to  achieve  this  goal,  the  FAA 
published  a  proposed  rule  (Notice  No. 
97-7:  62  FR  24288,  May  2,  1997)  to 
amend  the  procedural  regulations  for 
the  certification  of  changes  to  type 
certificated  products  whether  the 
change  is  accomplished  through  an 
amended  type  certificate  or  through  a 
supplemental  type  certificate.  The 
FAA's  purpose  in  including 
supplemental  type  certificates  (STC) 
was  to  ensure  that  all  significant 
changes  to  a  type  certificated  product 
would  follow  the  same  procedure,  A 
related  purpose  was  to  avoid  creating  a 
loophole  that  would  allow  a  type 
certificate  (TC)  applicant  to  choose  the 
STC  process  thereby  avoid  complying 
with  later  amendments. 

History  of  Type  Certification 

Title  49  U.S.C.  44701  authorizes  the 
FAA  Administrator  to  promote  safety  of 
night  of  civil  aircraft  in  air  commerce  by 
prescribing  minimum  standards 
governing  the  design  and  construction 
of  aircraft,  aircraft  engines,  and 
propellers  as  may  be  required  in  the 
interest  of  safety,  and  such  minimum 
standards  governing  appliances  as  may 
be  required  in  the  interest  of  safety. 

Under  49  U.S.C.  44704.  the  FAA  may 
issue  type  certificates,  including 
supplemental  type  certificates,  for 
aircraft,  aircraft  engines,  propellers,  and 
certain  appliances. 

The  general  certification  procedures 
for  products  (aircnift,  aircraft  engines, 
and  propellers)  and  parts  are  set  forth  in 
14  CFR  part  21  (part  21).  As  described 
in  §§  21.13  £uid  21.15,  any  interested 
person  may  apply  for  a  type  certificate 
by  submitting  an  application 
accompanied  by  the  required 
documentation  to  the  FAA.  Sections 
21.16  through  21.21,  21.101,  and  21.115 
specify  certain  regulations  and 
designate  the  applicable  airworthiness 
standards  for  type  certification  of  both 
new  and  changed  products.  The  term 
"changed  product"  is  used  throughout 
part  21  and  throughout  this  preamble  to 
include  changes  that  are  made  through 
an  amended  type  certificate,  as  well  as 
those  made  imder  a  supplemental  type 
certificate.  A  person  who  is  not  the  type 
certificate  holder  has  only  the  STC 
option  while  the  type  certificate  holder 
has  the  option  of  applying  either  for  an 
amended  type  certificate  or  for  an  STC. 

Section  21.17  designates  the 
applicable  regulations  for  the  issuance 
of  type  certificates.  In  order  to  be  issued 
a  type  certificate,  the  applicant  must 
show  that  the  product  complies  with  the 
airworthiness  standards  contained  in 
one  of  the  following  14  CFR  parts,  as 


applicable:  Part  23  for  normal,  utility, 
acrobatic,  and  commuter  category 
airplanes;  part  25  for  transport  category 
airplanes;  part  27  for  normal  category 
rotorcraft;  part  29  for  transport  category 
rotorcraft:  part  31  for  manned  free 
balloons:  part  33  for  aircraft  engines; 
part  35  for  propellers;  and  part  21 
(§  21.17(b)  and  (f))  for  special  classes  of 
aircraft  and  primary  category  aircraft, 
respectively. 

The  airworthiness  standards  in  these 
parts  of  the  regulations  may  be  amended 
as  needed  to  reflect  continually 
changing  technology,  correct  design 
deficiencies,  and  provide  for  safetv 
enhancements.  An  applicant  for  a  type 
certificate  is  required  under  current 
§  21.17,  with  certain  exceptions,  to 
show  that  the  product  meets  the 
applicable  airworthiness  standards  that 
are  in  effect  on  the  date  of  the 
application.  The  exceptions  include 
instances  in  which  the  Administrator 
specifies  otherwise,  or  in  which  the 
applicant  either  elects  or  is  required 
under  specific  circumstances  to  comply 
with  later  effective  amendments.  In 
addition,  the  Administrator  may 
prescribe  special  conditions. 

Under  §  21.16,  special  conditions  may 
be  prescribed  if  the  Administrator  finds 
that  the  existing  airworthiness  standards 
do  not  contain  adequate  or  appropriate 
safety  standards  because  of  novel  or 
unusual  design  features  of  the  product 
to  be  type  certificated  relative  to  the 
design  features  considered  in  the 
applicable  airworthiness  standards. 
Also,  under  §21. 21(b)(1),  if  any 
applicable  airworthiness  standards  are 
not  complied  with,  an  applicant  may 
nevertheless  be  entitled  to  a  fype 
certificate  if  the  Administrator  finds  that 
those  standards  not  complied  with  are 
compensated  for  by  factors  that  provide 
an  equivalent  level  of  safety.  Such 
determinations  are  commonly  referred 
to  as  "equivalent  safety  findings  "  and 
are  made  with  respect  to  the  level  of 
safety  intended  by  the  applicable 
standard.  In  addition,  under 
§  21.21(b)(2),  an  applicant  may  be 
denied  a  type  certificate  if  the 
Administrator  finds  an  unsafe  feature  or 
characteristic  of  the  aircraft  for  the 
category  in  which  type  certification  is 
requested,  even  though  the  aircraft  may 
comply  fully  with  the  applicable 
airworthiness  standards. 

Taken  together  §§21.16.  21.17.  and 
21.21  designate  the  applicable 
airworthiness  regulations  for  type 
certification  and  accommodate  those 
circumstances  when  the  airworthiness 
standards  do  not  adequately  cover  the 
design  features  of  a  product.  These 
sections  recognize  and  balance  the 
following  four  important  considerations: 


36246  Federal  Register/ Vol.  65.  No.  110/ Wednesday,  lune  7,  2000 /Rules  and  Regulations 


Federal  Register/ Vol.  65.  No.  110 /Wednesday,  June  7,  2000 /Rules  and  Regulations  36247 


(1)  The  FAA  i.s  obligated,  under  4« 

U  S.C.  44701,  to  keep  the  airworthiness 
standards  required  in  the  interest  of 
.safety,  (i  e.,  parts  23,  2.S,  27.  29.  31,  33 
and  35)  as  current  as  practicable. 

(2)  The  type  certificate  applicant 
needs  to  Itnow.  early  in  a  certification 
program,  what  the  applicable 
airworthiness  standards  will  be  in  order 
to  finalize  the  detailed  design  of  its 
product  and  to  enable  the  applicant  to 
make  reasonable  performance 
guarantees  to  its  potential  customers. 

(3)  In  the  interest  of  safety,  rapid 
technological  advances  presently  being 
made  by  the  civil  aircraft  industry 
necessitate  that  the  FAA  be  able  to  issue 
special  conditions  to  address  novel  or 
unusual  design  features  that  it  has  not 
yet  had  an  opportunity  to  address  in  the 
airworthiness  standards  through  the 
general  rulemaking  process,  or  to 
address  novel  or  unusual  design 
features  that  were  not  considered  by  the 
appropriate  airworthiness  standards 
applicable  to  changes  to  type 
certificates 

(4)  It  is  also  important  to  allow 
flexibility  in  design  Wherever  possible, 
the  airworthiness  standards  of  14  CFR 
Chapter  1 .  subchapter  C.  are 
intentionally  written  as  performance 
standards,  and  the  priK;edural 
regulations  permit  design  changes  over 
the  operational  life  of  a  product 

History  of  Type  Certification  of  Changes 

Part  21  designates  the  applicable 
airworthiness  standards  for  changed 
produc:ts  Section  21  19  describes  the 
circumstances  in  which  an  applicant  for 
type  certification  of  a  changed  product 
must  apply  for  a  new  type  certificate.  As 
prtiviously  discussed,  before  the  early 
194()'s.  an  applicant  for  a  changed 
product,  such  as  an  airplane  with  an 
alternative  engine  installation,  was 
nxjuired  to  apply  for  a  new  type 
certificate  For  the  reasons  already 
described,  by  the  early  1940s,  an 
application  for  a  new  type  certificate 
was  rwjuired  imlv  if  the  change  was 
quite  extensive. 

Under  *i  21101.  the  original  type 
certificate  may  be  amended  to  include 
changes  to  the  produ<:t  when  the 
applicant  demonstrates  that  it  complies 
with  the  same  airworthiness  standards 
as  the  original  product  plus  appropriate 
special  conditions,  ami  the  change  does 
not  warrant  making  a  new  application 
for  a  type  certifu:ate  under  <»  2 1  1 9. 
Bec;ause  «)  21.101(a)  and  (b)  are 
incorporated  by  refereni:e  in  §21.115. 
these  procedures  are  ecjually  applicable 
to  persons  applying  for  supplemtuital 
type  certificates. 

Section  21.101(a)  requires  that  an 
applicant  for  a  change  to  a  type 


certificate  must  comply  with  either  the 
regulations  incorporated  by  reference  in 
the  type  certificate  or  the  applicable 
regulations  in  effect  on  the  date  of 
application,  plus  any  other  amendments 
the  Administrator  finds  to  be  directly 
related.  The  "regulations  incorporated 
by  reference'  are  the  regulations  that 
were  the  certification  basis  for  the 
original  issuance  of  the  type  certificate 
or  any  later  regulations  that  were  the 
certification  basis  for  any  changes  to  the 
(original  type  certificate. 

It  an  applicant  chooses  to  show 
compliance  with  the  regulations  in 
effect  on  the  date  of  the  application  for 
the  change,  the  applicant  must  also 
comply  with  any  other  amendments  that 
are  directly  related.  In  some  instances, 
a  regulation  may  have  been  amended  to 
become  less  stringent,  while  a  related 
regulation  has  become  more  stringent, 
in  this  situation,  an  applicant  must  also 
comply  with  the  related  more  stringent 
regulation.  Current  §  21.101(a)  does  not 
otherwise  require  compliance  with  later 
amendments  and  does  not  grant  the 
Administrator  the  authority  to  require 
compliance  with  later  regulations  as  a 
method  to  increase  the  level  of  safety  of 
a  product. 

An  applicant  for  a  change  to  a  type 
certificated  product  is  responsible  fr>r 
showing  that  the  product,  as  altered,  not 
just  the  change  itself  complies  with  the 
existing  certification  basis,  because 
areas  that  have  not  been  changed  may 
be  affected  by  the  change.  However,  the 
applicant  need  not  resubstantiate  those 
areas  of  the  product  where  the  original 
substantiation  has  not  been  invalidated 
by  the  change 

Current  §21  101(b)  pertains  to 
changes  for  which  the  regulations 
incorporated  by  reference  do  not 
provide  adequate  standards.  Such 
changes  generally  involve  features  that 
were  not  envisaged  at  the  time  the 
rtfgulations  incorporated  by  reference 
were  adopted  and  are.  therefore,  novel 
or  unusual  with  respect  to  those 
regulations.  For  these  changes,  the 
applicant  must  comply  with  regulations 
in  effect  on  the  date  of  application  for 
the  change  as  found  necessary  to 
provide  a  level  of  safety  equal  to  that 
established  by  the  regulations 
incorporated  by  reference.  In  this  case, 
the  applicant  is  not  able  to  select  any 
amendment  of  the  regulation  it  chooses 
between  those  incorporated  by  reference 
and  those  in  existence  on  the  date  of  the 
application.  When  regulations  in  effect 
on  the  date  of  application  for  the  change 
fail  to  provide  adequate  standards,  the 
applicant  must  comply  with  special 
conditions  to  provide  a  level  of  safety 
iKjual  to  that  established  by  the 
regulations  incorporated  by  reference. 


Trends  in  Tjrpe  Certification  of  Changes 

In  recent  years,  a  trend  has  developed 
toward  fewer  products  that  are  of 
completely  new  designs,  which  would 
require  new  type  certificates.  Over  a 
period  of  time,  a  series  of  changes  to  an 
original  product  may  have  been  made  so 
that  the  current  model  is  considerably 
different  from  the  original  model. 
Although  each  changed  product  in  such 
a  series  of  changes  may  differ  little  from 
its  immediate  predecessor,  the  changes 
could  result  collectively  in  a  product 
with  substantial  differences  from  the 
original  product. 

Another  trend  in  manufacturing  is  to 
keep  products  in  production  over 
several  decades.  Some  currently 
manufactured  airplanes  have,  for 
example,  evolved  from  airplane  models 
originally  type-certificated  25  years  ago. 
This  does  not  imply  that  those  airplanes 
are  "unsafe,"  because  they  do,  in 
practice,  have  features  that  address  the 
intent  of  most  of  the  current 
airworthiness  standards.  However, 
current  procedural  regulations  (part  21) 
do  not  require  that  changed  products 
demonstrate  compliance  with  all  the 
current  airworthiness  standards. 

The  basic  premise  behind  the  FAAs 
current  policies  for  the  procedures  and 
airworthiness  standards  for  type 
certification  is  that  the  highest  possible 
degree  of  safety  in  the  public  interest 
should  be  achieved  by  products  being 
certificated  at  any  given  time.  In  dealing 
with  this  premise,  the  FAA  has  had  to 
continually  weigh  the  desire  for  the 
highest  level  of  safety  with  the  cost  to 
the  manufacturers,  operators,  and 
traveling  public  for  achieving  the 
highest  possible  degree  of  safety  in  the 
public  interest.  This  balance  between 
safety  and  cost  has  been  exacerbated  by 
the  introduction  of  highly  sophisticated 
products  whose  development  and 
manufacture  have  become  enormously 
expensive.  As  already  stated,  this  is  one 
reason  manufacturers  choose  to  produce 
more  and  more  changed  products  that, 
by  the  FAA  regulations,  are  not  required 
to  have  new  type  certificates. 

The  FAA  maintains  that  the  issue 
should  not  be  whether  a  product  is 
produced  under  a  new  type  certificate 
or  a  changed  one.  The  issue  is  whether 
or  not  the  level  of  safety  of  the  product, 
embodied  in  the  airworthiness 
standards  it  complies  with,  is  as  high  as 
practicable.  In  addition,  to  require  areas 
unaffected  by  the  change  to  comply 
with  the  later  standards  could  not  only 
be  unreasonably  costly  but  could  reduce 
the  level  of  safety  of  the  product  due  to 
unforeseen  developmental  problems. 
The  manufacturers  are  constantly 
issuing  service  information  that 


describes  approved  alterations  that 
users  may  make  to  improve  the  level  of 
safety  of  the  product. 

When  establishing  the  highest 
practicable  level  of  safety  for  a  changed 
product,  the  FAA  has  determined  that  it 
is  appropriate  to  assess  the  service 
history  of  a  product,  as  well  as  the  later 
airworthiness  standards.  It  makes  little 
sense  to  mandate  changes  to  well 
understood  designs,  whose  service 
experience  has  been  acceptable,  merely 
to  comply  with  new  standards.  The 
clear  exception  to  this  premise  is  if  the 
new  standards  were  issued  to  address  a 
deficiency  in  the  design  in  question,  or 
if  the  service  experience  is  not 
applicable  to  the  new  standards.  This 
consideration  of  airworthiness 
standards  and  service  experience  should 
form  the  basis  for  developing  the 
certification  basis  for  a  change  in  a 
product. 

While  it  can  be  argued  that,  for 
consistency,  new  airworthiness 
standards  should  apply  across-the-board 
to  the  entire  aircraft  fleet,  application  of 
new  standards  would  not  be  practical  in 
every  case.  Although  newly  designed 
aircraft  are  required  to  meet  all 
applicable  current  airworthiness 
standards,  in  many  cases  a  product 
being  changed,  for  which  only  an 
amended  type  certificate  is  needed,  is 
required  to  meet  only  the  standards 
referenced  in  the  original  type 
certificate  or  in  an  amended  type 
certificate.  Thus,  there  may  be  a 
considerable  difference  between  the 
standards  required  for  a  new  product 
and  for  a  product  undergoing  change.  A 
product  undergoing  change  that  met  the 
applicable  standards  at  the  time  of 
original  or  amended  type  certification  is 
not  currently  required  to  meet  more 
current  airworthiness  standards,  except 
in  those  instances  where  retroactive 
regulations  have  been  issued  or  the 
applicant  elects  to  comply  with  later 
amendments. 

In  recent  rulemakings,  the  FAA  has 
carefully  considered  whether 
corresponding  retroactive  action  is 
warranted  whenever  a  change  to  the 
airworthiness  standards  for  type 
certification  was  proposed.  In  those 
cases  where  it  has  been  determined  that 
an  across-the-board  safety  benefit 
commensurate  with  the  cost  could  be 
achieved,  the  rulemaking  has  also 
included  a  proposal  to  change  the 
relevant  operating  regulations  to  require 
newly  manufactured  airplanes  or 
airplanes  in  service,  or  both,  to  comply 
with  the  new  standards,  regardless  of 
whether  such  compliance  would  be 
required  as  a  condition  of  type 
certification.  For  instance,  some  of  the 
regulations  implemented  in  recent 


revisions  to  part  25  for  newly  designed 
airplanes  were  required  for  the  existing 
fleet  and  were  implemented  in  the 
operating  regulations,  such  as  part  121. 

Recent  FAA  Actions 

In  addition  to  the  safety 
considerations  previously  described, 
there  has  also  been  a  growing 
international  concern  that  some 
changed  products  are  given  an  unfair 
competitive  advantage  over  those  that 
are  of  new  design  and  must  comply 
with  later  standards. 

Because  of  these  concerns,  beginning 
in  1989  the  FAA  participated  in  an  ad 
hoc  committee  sponsored  by  the 
Aerospace  Industries  Association  of 
America,  known  as  the  International 
Certification  Procedures  Task  Force 
(ICPTF).  In  addition  to  the  FAA,  this 
task  force  included  representatives  of 
the  European  Joint  Aviation  Authorities, 
Transport  Canada  Civil  Aviation 
Authority  (TCCAA),  Aerospace 
Industries  Association  of  America,  Air 
Transport  Association  of  America, 
General  Aviation  Manufacturers 
Association,  International  Air  Transport 
Association,  The  European  Association 
of  Aerospace  Industries  (AECMA), 
Aerospace  Industries  Association  of 
Canada,  Air  Line  Pilots  Association,  and 
Association  of  European  Airlines. 

The  ICPTF  was  organized  to  develop 
the  philosophy  and  the  necessary 
regulatory  text  and  advisory  material 
that  would  provide  for  the 
implementation  of  later  regulatory 
amendments  applicable  to  aeronautical 
products  undergoing  change,  products 
in  production,  and  products  in  service. 
The  specific  tasks  of  the  ICPTF  were:  (1) 
develop  the  type  certification 
philosophy  for  changes  to  aeronautical 
products,  including  revisions  to  the 
regulations  and  associated  advisory 
material;  (2)  develop  the  necessary 
guidance  information  on  the  use  of 
"service  experience"  in  the  type 
certification  process;  and  (3)  develop  a 
method  to  evaluate  the  safety  impact 
and  cost  effectiveness  of  revisions  to  the 
airworthiness  standards. 

In  order  to  develop  future  proposed 
safety  standards  by  using  a  system-type 
analysis,  the  FAA  chartered  a  committee 
of  safety  experts,  known  as  the  Aviation 
Rulemaking  Advisory  Committee 
(ARAC),  on  Fobrjary  5,  1991.  This 
committee  established  the  International 
Certification  Procedures  Working 
Group,  which  consisted  of  the  original 
ad  hoc  committee  formerly  known  as 
the  ICPTF.  The  task  assigned  to  this 
working  group  was  to  present  to  ARAC 
various  proposals  pursuant  to  its  area  of 
expertise.  ARAC  then  had  the  option  to 
submit  these  recommendations  to  the 


FAA,  and  the  FAA  would  decide 
whether  or  not  to  issue  a  proposal  based 
on  the  AIL^C  recommendations. 

The  working  group  presented  to 
ARAC  a  recommended  NPRM  and 
associated  advisory  material  concerning 
the  type  certification  procedures  for 
changes  to  aeronautical  products, 
changed  products,  and  products  already 
in  service.  ARAC.  in  turn,  submitted 
these  documents,  dated  October  14. 
1994.  as  recommendations  to  the  FAA. 

The  rulemaking  proposed  by  the  FAA 
in  Notice  No.  97-7  reflects  the  ARAC 
recommendations  in  the  type 
certification  procedures  for  changed 
products  with  mostly  minor  changes  in 
the  preamble  to  the  proposed  rule.  The 
Joint  Aviation  Authorities  (JAA)  have 
published  similar  proposed  changes. 
That  document  was  circulated  for 
public  comment  on  June  10.  1996.  in 
NPA21-7. 

At  the  same  time  the  FAA  issued 
Notice  No.  97-7.  the  FAA  announced 
the  availability  of  a  proposed 
companion  advisory  circular  (AC)  for 
public  comment.  While  the  FAAs 
proposed  AC  was  based  on  a  draft 
submitted  by  the  ARAC.  the  FAA's 
version  was  significantly  reorganized 
and  rewritten  except  for  the  proposed 
appendices  which  were  identical  to 
those  recommended  by  the  ARAC.  Also, 
the  FAA  stated  in  Notice  No.  97-7  that 
while  the  ARAC  recommended  that  the 
safety  benefit  resource  evaluation  guide 
included  in  the  proposed  AC  (Appendix 
2)  be  considered  an  acceptable  means  of 
showing  compliance  with  the 
exceptions  of  proposed  §  2 1.1 01  fb),  the 
FAA  included  this  guide  for  information 
purposes  only.  The  FAA  stated,  "The 
safety  benefit  resource  guide  does 
describe  some  of  the  kinds  of  issues  that 
the  applicant  would  address,  and  the 
FAA  would  consider,  in  determining 
the  certification  basis  in  accordance 
with  the  proposed  rule." 

After  the  comment  period  on  Notice 
No.  97-7  closed,  the  FAA  tasked  the 
ARAC  to  review  the  public  comments 
and  to  recommend  to  the  FAA  a 
disposition  of  the  comments  and  a  draft 
final  rule  document.  This  final  rule 
reflects  most  of  the  work  of  the  ARAC 
under  this  task.  This  work  was 
accomplished  largely  through  a  series  of 
ARAC  working  group  meetings  held 
between  August  of  1997  and  July  of 
1998.  Because  of  an  FAA  imposed 
deadline  date  of  September  1.  1998.  the 
working  group  members  submitted  their 
comments  to  the  ARAC  based  on  a  draft 
final  rule  dated  August  4.  1998.  The 
August  4.  1998.  draft  was  based  on  the 
working  group's  previous  recommended 
disposition  of  comments  and  on 
discussions  and  agreements  reached  at 
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the  final  working  >?ri)up  meeting  held  on 
lulv  7-H,  1998  The  ARAC.  at  FAAs 
request,  forwarded  a  report  that 
include*!  this  draft  and  the  t:ominents  to 
the  FAA  at  the  August  24.  1998.  issues 
meeting.  At  the  time  of  the  report, 
consensus  had  not  he«m  reached  on  the 
draft  final  rule.  Because  manv  of  the 
comments  received  from  working  group 
members  and  from  the  full  ARAC 
members  before  and  at  the  August  24 
meeting  duplicated  comments  that  were 
made  on  the  NPRM,  the  FAA  has  not 
attempted  to  deal  separately  and 
repetitively  in  this  preamble  with  these 
post-comment  period  ARA(]  comments. 

FAA  Rulemaking  on  Changed  Products 

This  rulemaking  amends  the  type 
certification  procedures  for  changes  to 
type  certificated  products  to  bring  the 
certification  basis  for  significantly 
changed  products  (whether  the  change 
is  bv  amended  type  certificate, 
supplemental  type  certificate,  or 
amended  supplemental  type  certificate) 
closer  to  the  current  regulations.  The 
intent  is  to  ensure  that  when  an 
essentially  new  product  is  developed 
through  a  series  of  changes,  the  final 
product  achieves  a  level  of  safety 
similar  to  that  of  a  comparable  new 
product. 

By  this  rulemakmg.  the  FAA  nujuires 
all  proposed  changes  for  all  type- 
certificated  products  to  comply  with  the 
latest  amendments  of  the  airworthiness 
standards,  unless  one  of  the  stated 
exceptions  applies.  The  long  term  result 
of  this  rule  change  will  be  that  a 
changed  product  will  have  a 
certification  basis  that  provides  a 
similar  level  of  safety  to  that  provided 
by  the  certification  basis  of  a  new  type 
certificate  for  the  same  product,  except 
as  provided  in  the  rule. 

As  discussed  more  fully  later  in  this 
preamble,  the  final  rule  contains  an 
approach  that  was  not  discussed  in  the 
NPRM.  This  approach  should  help 
minimize  the  procedural  burden  for 
applicants  for  amended  type  certificates 
and  STC's  for  aircraft  (other  than  a 
rotorcraft)  with  a  maxunum  weight  of 
fi,000  pounds  or  less  and  for  non- 
turbine  rotorcraft  with  a  maximum 
weight  of  3,000  pounds  or  less. 

As  stated,  the  FA.\  will  issue  an 
advisory  circular  based  on  this 
rulemaking.  This  advisor\'  circular  will 
provide  guidance  on  determining  the 
certification  basis  for  changed 
aeronautical  products,  including 
identifying  the  conditions  under  which 
it  will  be  necessar\'  to  apply  for  a  new 
type  certificate.  For  the  reasons 
discus.sed  below,  this  final  advisory 
circular  will  follow  the  draft  AC 
originally  proposed  by  the  ARAC..  with 


I  hanges  as  necessary  to  conform  to  the 
final  rule  language  and  to  international 
harmonization 

Discussion  of  Comments  Received  on 
the  NPRM 

The  FAA  received  over  90  comments 
on  the  NPRM.  C^ommenters  included 
aircraft  manufacturers  and  operators, 
organizations  representing  these  groups, 
foreign  entities,  and  individuals. 

More  than  half  of  the  comments  focus 
on  the  issue  of  applicability  of  the 
proposed  rule  changes  to  supplemental 
type  certificates  (STC's)  and  type 
certification  amendments  for  small  part 
23  airplanes,  particularly  older 
airplanes.  Virtually  all  of  these 
commenters  state  that  the  proposed  rule 
and  advisory  circular  were  designed  for 
transport  category  aircraft  by  persons 
involved  in  manufacturing  or  using 
transport  category  aircraft.  These 
commenters  urge  that  non-transport 
category  aircraft  not  be  included  in  the 
final  rule.  Several  request  an  extension 
of.  or  reopening  of,  the  comment  period, 
stating  that  the  in-service  modifier 
community  was  not  involved  in  the 
development  of  the  NPRM  and  asserting 
that  much  of  this  community  was  not 
even  aware  of  the  NPRM  until  after  the 
c;omment  period  closed.  (For  further 
detail,  see  di.scussion  of  comments 
under  the  heading  "Applicability  to 
Cieneral  Aviation  Aircraft  and  to 
.Supplemental  Type  Certificates  ") 

Many  of  the  commenters  request  that 
the  preamble  and  advisory  circular  be 
rewritten  to  reflect  more  closely  the 
recommendations  by  the  Aviation 
Rulemaking  Advisory  Committee 
(ARAC).  Many  of  these  commenters 
state  that  one  of  the  main  purposes  of 
this  NPRM  was  to  achieve 
harmonization  with  the  loint  Aviation 
Authorities  (|AA)  and  that  to  the  extent 
the  FAA  departed  from  the  ARAC 
rwrommendation.  harmonization  was 
lost  because  the  lAA  Notice  of  Proposed 
Amendment  (NPA)  was  very  closely 
aligned  with  the  ARAC  recommended 
document.  (For  further  detail,  see 
discussion  of  comments  under  "ARAC 
R(H:ommendation  and  Harmonization" 
and  "Rewrite  of  AC  from  ARAC  Draft") 
Comments  that  suggest  specific 
substantive  changes  to  the  proposed 
rule  language  are  summarized  and 
addressed  under  the  section-by-section 
portion  of  this  preamble. 

Many  commenters  made  specific 
comments  on  the  proposed  advisory 
circular.  These  comments  are  not 
discussed  in  this  document  but  are 
being  considered  by  the  FAA 

In  view  of  the  harmonization  goal  of 
this  rulemaking  and  the  intended  close 
relationship  between  the  FAA's  Notice 


No.  97-7  and  the  JAAs  NPA  21-7,  the 
FAA  included  the  comments  received 
by  the  JAA  in  the  FAA  public  docket 
and  the  ARAC  reviewed  the  relevant 
comments  on  NPA  21-7.  Except  for  the 
issue  of  applicability  to  aircraft 
modifiers,  the  comments  on  NPA  21-7 
were  mostly  from  the  same  entities  that 
commented  on  this  rulemaking  and 
these  comments  did  not  differ 
significantly  ft-om  the  comments  on 
FAA's  Notice  No.  97-7.  Therefore,  this 
document  does  not  separately  address 
the  comments  received  on  NPA  21-7. 

General  and  Miscellaneous  Comments 

Comments:  One  commenter.  in 
reference  to  the  preamble  section 
"Recent  FA.\  Actions,"  says  that  the 
FAA's  mandate,  under  49  U.S.C. 
§44701.  is  to  promote  safety  and  safety 
regulations.  This  commenter  says  that 
the  FAA  has  no  mandate  or  legal  basis 
for  "making  regulations  designed  to 
manipulate  competitive  forces  or 
marketolace  decisions." 

Faircnild  Aircraft  Inc.  (Dornier)  also 
states  its  concern  that  the  real  problem 
being  addressed  by  the  FAA  is  not  a 
safety  problem,  but  rather  the  potential 
for  an  unfair  trade  advantage. 

Hiller  Aircraft  expresses  opposition  to 
the  proposal  and  states  that  current 
§§  21.16,  21.19.  and  39.1  already 
provide  the  FAA  with  "the  regulatory 
flexibility  to  prescribe  applicable  rules 
for  any  newly  proposed  design,  any 
design  being  considered  for  change  and 
any  design  found  to  be  unsafe  through 
field  experience."  Hiller  says  that  the 
proposal  would  be  administratively 
burdensome  on  the  FAA  and 
manufacturers,  while  not  providing  the 
FAA  with  any  additional  regulatory 
power.  Fairchild  also  concludes  that  the 
proposed  rule  would  only  create  more 
bureaucratic  paperwork,  and  increase 
the  cost  of  the  certificated  product 
without  compensating  increases  in 
safety. 

FAA  Response:  While  international 
concern  over  potential  unfair 
competitive  advantages  that  could  result 
if  different  standards  are  applied  to 
similar  changed  products,  was  cited  as 
one  of  the  triggering  events  for  this 
rulemaking,  that  concern  was  not  the 
basis  for  justifying  the  changes  proposed 
in  Notice  No.  97-7.  As  the  NPRM 
preamble  described  at  some  length,  and 
as  summarized  in  the  Background 
section  of  this  preamble,  the  FAA's 
justification  for  the  proposed  change 
was  a  safety  justification,  namely,  to 
ensure  that  significantly  changed 
products  comply  with  later 
requirements  that  apply  to  new 
products  to  the  maximum  extent 
practicable. 


With  respect  to  the  possible  increased 
administrative  burden  on  the  FAA,  this 
rule  will,  to  some  extent,  decrease  the 
FAA's  administrative  burden.  Under  the 
present  rule,  the  FAA  must  demonstrate 
that  the  regulations  incorporated  by 
reference  in  the  type  certificate  are  not 
adequate  to  achieve  the  established 
level  of  safety  when  an  applicant 
applies  for  a  change  to  a  type  certificate. 
Under  the  proposed  and  final  rule 
language,  except  for  certain  specified 
smaller  aircraft,  the  initial  burden  will 
be  on  the  applicant  to  show  that  it 
should  not  be  required  to  comply  with 
the  regulations  in  effect  on  the  date  of 
the  application  because  it  meets  one  of 
the  stated  exceptions.  As  stated  in  the 
NPRM,  compliance  with  the  regulations 
in  effect  on  the  date  of  application 
where  required  by  this  rule  will 
enhance  the  level  of  safety  for  the 
changed  product.  The  biu-dens  on  the 
applicants  are  unavoidable  if  the 
objectives  of  the  rule  are  to  be  achieved. 
Advisory  Circular  21.101-XX  that  will 
be  issued  prior  to  the  mandatory 
compliance  dates  of  this  rule  will 
contain  guidance  intended  to  reduce  the 
administrative  burden  on  both  the 
applicant  and  the  FAA. 

Retroactive  and  Retrofit  Requirements 

Comments:  The  European  Association 
of  Aerospace  Industries  (AECMA)  states 
that  the  "key  point  in  ensuring  steps 
forward  in  safety  is  to  clearly  define  the 
applicability  of  the  new  standards  at  the 
time  of  the  rule  elaboration." 
Applicability  to  changed,  newly 
manufactured  or  in-service  aircraft  may 
be  mandated  through  appropriate 
amendments  to  CFR  §§  23.2.  25,2,  27.2 
and  29.2  (special  retroactive 
requirements),  or  to  the  operational 
regulations  (for  instance  part  121, 
subpart  I). 

AECMA  also  states  that  the 
methodology  used  to  assess  possible 
retroactive  applicability  of  new 
standards  should  follow  the  principles 
of  AC  21.101-XX,  Appendix  2,  with  the 
necessary  adjustments  for  each  category 
of  product.  In  addition,  the 
harmonization  process  should  be 
extended  to  the  retroactive 
requirements.  While  promoting  the 
implementation  of  the  real  safety 
improvements,  this  approach  would 
allow  the  manufacturers  to  clearly 
anticipate  the  requirements  applicable 
to  their  products,  instead  of  entering 
into  case  by  case  non-public  discussions 
with  possible  unequal  treatment. 

FAA  Response:  Whenever  the  FAA 
adopts  a  new  design  requirement,  it 
determines  whether  to  apply  that 
requirement  to  previously  type 
certificated,  but  changed  products, 


through  a  retroactive  design 
requirement,  or  to  previously 
manufactured  aircraft  through  an 
operating  rule.  However,  that 
determination  is  not  the  same  as  the 
determination  that  must  be  made  when 
the  FAA  receives  an  application  for  a 
changed  product.  The  determination  of 
which  amendments  should  be  applied 
depends  on  the  safety  benefits  to  be 
realized  from  the  proposed  change,  and 
the  design,  operational,  and  other  cost 
burdens.  Therefore,  the  FAA  does  not 
agree  that  the  generalized  normal 
retroactive  and  retrofit  determinations 
are  sufficient  for  dealing  with  specific 
changed  products. 

Consistency  of  Application  within  FAA 

Comments:  Raytheon  suggests  that  in 
conjunction  with  the  implementation  of 
this  rule  the  FAA  should  consider  an 
Aircraft  Certification  Office  (AGO) 
oversight  program  that  would  Include 
(1)  annual  review  of  ACO's  and  new 
changes  to  type  certificated  products;  (2) 
quarterly  report  submittal  from  ACO's 
stating  amendment  level  of  rules 
mandated  for  incremental  changes:  and 
(3)  feedback  from  the  FAA  Directorate  if 
it  sees  a  consistent  pattern  from  one 
ACO  where  the  later  rule  amendments 
are  not  being  imposed.  Raytheon's 
recommendations  are  intended  to 
ensure  more  equitable  compliance 
requirements  to  avoid  giving  some 
region  or  manufacturer  an  economic 
advantage.  Raytheon  also  recommends 
that  the  FAA  implement  an  appeal 
process  for  an  applicant  who  strongly 
disagrees  with  an  ACO  decision. 

FAA  Response:  One  of  the  tasks 
assigned  to  the  ARAC  was  to  assist  the 
FAA  in  developing  follow-up  training 
for  both  government  and  industry  to 
facilitate  implementation  of  this  final 
rule,  ft  is  the  FAA's  intent  that  all  FAA 
employees  called  on  to  implement  this 
final  rule  will  receive  appropriate 
training  and  implementation 
dociunents,  such  as  internal  orders  and 
handbooks.  The  FAA  will  also 
implement  other  appropriate  follow-up 
actions  to  ensure  that  the  rule  is  being 
implemented  uniformly  throughout  the 
FAA. 

The  ability  of  an  applicant  to  appeal 
an  ACO  certification  decision  would  not 
be  changed  by  this  rule.  If  not  sooner 
resolved  by  the  FAA  appeals  process 
(through  the  accountable  Directorate), 
such  a  decision  would  be,  ultimately, 
adjudicated  as  part  of  a  certificate 
denial.  A  certificate  denial  is  a  "final 
order  of  the  Administrator."  appealable 
to  a  U.S.  Court  of  Appeals  pursuant  to 
49  U.S.C.  §46110. 


Potential  for  Adverse  Safety  Effect 

Comments:  One  commenter  predicts 
that  the  likely  effect  of  enacting  the 
proposed  rule  will  be  that  no  changes  to 
existing  aircraft  designs  will  be 
incorporated  due  to  the  increased  cost 
of  certification.  As  a  result,  no  safety- 
improvements  would  occur. 

Representatives  of  the  in-service 
modifier  community  make  the  same 
point  with  respect  to  safety 
improvements  that  would  require  an 
STC.  (See  discussion  under 
"Applicability  to  General  Aviation 
Aircraft  and  to  Supplemental  Type 
Certificates"). 

FAA  Response:  The  FAA  does  not 
agree  that  this  rule  will  be  a 
disincentive.  The  FAA  recognizes  the 
impact  on  airlines  and  independent 
modification  companies  of  the 
requirement  to  have  the  data  in  order  to 
determine  significance.  However,  the 
FAA  needs,  in  the  interest  of  safety,  to 
ensure  that  all  significant  changes  move 
to  the  latest  certification  basis  for 
affected  areas  when  the  change  would 
contribute  materially  to  the  level  basis 
of  safety  of  the  changed  product  and 
would  be  practical. 

ARAC  Recommendation  and 
Harmonization 

Comments:  The  most  common  issue 
discussed  by  the  commenters  (who  were 
not  focused  on  the  in-service  modifier/ 
STC  issue)  related  to  the  differences 
between  the  FAA  NPRM  and 
accompanying  draft  AC  and  the  ARAC 
documents,  and  the  resulting  lack  of 
harmonization  with  the  JAA  NPA  which 
the  commenters  state  is  closer  to  the 
ARAC  recommendation. 

The  United  Kingdom's  Civil  Aviation 
Authority  (CAA)  states  that  in  the 
NPRM  the  FAA  policy  appears  to  be 
moving  towards  accepting  previously 
certificated  products  with  a  greater  level 
of  change  before  requiring  certification 
as  a  new  product.  CAA  comments 
support  the  need  to  positively  limit  the 
extent  to  which  manufacturers  should 
be  allowed  to  change  products  without 
being  required  to  certificate  a  product  to 
the  latest  airworthiness  standards.  CAA 
suggests  that  the  harmonization  of  FAA 
and  JAA  requirements  remains 
incomplete  until  it  is  clearly  understood 
by  both  FAA  and  JAA  the  extent  to 
which  the  criteria  for  a  changed  product 
is  to  be  applied  in  a  particular  instance. 

The  General  Aviation  Manufacturers 
Association  (GAMA)  submitted  the 
complete  ARAC  recommendation  dated 
October  14.  1994,  with  its  comment  and 
requests  that  the  FAA  reconsider  the 
original  ARAC  recommendation  in 
developing  the  final  rule.  Other 
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commenters  that  state  their  concern  that 
the  FAAs  NPRM  and  draft  advisory 
circular  were  significantly  different 
from  the  original  ARAC 
rot:ommendation  (and  therefore 
different  from  lAA's  NPA  21-7)  are  the 
European  Association  of  Aerospace 
Industries  (AECMA),  Pratt  and  Whitney 
(.anada.  Bombardier,  and  the  Aerospace 
Industries  Asso<;iation 

FAA  Rfsponsff:  A  number  of  the 
commenters  suggest  rewording  of  the 
NPRM  preamble  to  make  it  consistent 
with  the  document  submitted  by  the 
ARAC  to  the  FAA.  The  FAA  has 
considered  the  substance  of  these 
comments  and  where  appropriate,  they 
are  addressed  in  this  final  rule 
preamble.  In  general,  the  differences 
between  Notice  No.  97-7  and  the 
document  submitted  to  the  FAA  by  the 
ARAC  involved  additional  preamble 
language  included  by  the  FAA  to  clarify 
the  intent  of  the  proposed  changes.  With 
one  exception  the  proposed  rule 
language  in  Notice  No.  97-7  was 
identical  to  the  rule  language 
recommended  by  the  ARAC  The  draft 
AC.  which  is  a  non-binding  tool  to  aid 
compliance,  is  di.scussed  later  in  this 
preamble. 

Applicability  to  Genera]  Aviation 
Aircraft  and  to  Supplemental  Type 
Certificates 

Comments  Over  half  of  the  comments 
received  focus  e.xclusively  on  the 
question  of  the  applicability  of  the 
proposed  changes  to  aircraft  that  are  not 
certificated  under  part  25  (i.e  ,  to  non- 
transport  category  aircraft,  frequently 
referred  to  by  commenters  as  "general 
aviation  aircraft")  and  the  applicability 
to  supplemental  type  certificates  in 
general.  Most  ofthe.se  commenters  state 
that  part  23  aircxaft  should  be  entirely 
excluded  from  this  rulemaking.  The 
specific  substantive  statements  are 
summarized  below. 

The  thrust  of  the  comments  from  the 
general  aviation  and  in-service  modifier 
communities  received  in  the  public 
docket  fell  into  one  or  more  of  the 
following  categories: 

1.  The  in-service  modifier  community 
was  not  aware  until  late  in  the  comment 
period  that  the  ARAC  recommendation 
and  the  resulting  FAA  Notice  No.  97-7 
would  affect  it  at  all.  .Several  request  an 
extension  of  the  comment  period. 

2.  The  basis  for  Notice  No.  97-7  was 
developed  and  recommended  by  an 
ARAC  working  group  composed  entirely 
of  representatives  of  manufacturers  of 
transport  category  aircraft  and  their 
counterparts  in  the  represented  civil 
aviation  authorities.  The  in-service 
modifier  community  believed  that  the 
ICPTF/ARAC  working  group  was 


focused  on  a  problem  involving  the 
manufacture  of  transport  category- 
aircraft,  not  the  alteration  of  general 
aviation  aircraft.  The  in-service  modifier 
community  argues  that  the  older  the 
aircraft,  the  more  the  burden  would 
increase  on  STC  applicants  and  the  less 
relevant  would  be  the  problems  and 
examples  u.sed  to  justify  the  rule 
change. 

3.  Notice  No.  97-7  gave  no  indication 
that  it  would  affect  applicants  for 
supplemental  type  certificates  and  none 
of  the  stated  justification  warranted 
changing  the  rules  for  STC's. 

4.  Nowhere  in  Notice  No.  97-7  is 
there  any  statement  to  indicate  a 
problem  with  STC's.  The  entire 
discussion  of  the  problem,  the 
regulatory  history,  and  recent  FAA 
actions  used  aircraft  manufacturing 
examples  and  mostly  examples 
involving  transport  category  airplanes. 

5.  Little  or  no  consideration  was  given 
to  the  potential  impact  of  the  proposed 
rule  and  associated  advisory  material  on 
general  aviation  aircraft  production  or 
on  the  STC  process.  For  example,  the 
finding  under  the  Regulatory  Flexibility 
Act  that  the  proposed  amendments 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  ignores  the  potential  impact  on 
persons  seeking  STC's  for  general 
aviation  aircraft. 

6.  Substantively,  and  therefore  of 
most  significance,  the  proposed  change 
would  shift  the  burden  from  the  FAA  to 
the  applicant  to  prove  whether  a 
proposed  change  should  comply  with 
type  design  amendments  that  have 
occurred  after  the  original  type 
certificate  was  issued.  The  in-service 
modifier  comments  and  representatives 
state  that  this  change  in  burden  from  a 

'bottom  up"  approach  to  a  "top  down" 
approach  would  add  significant  costs  to 
numerous  small  businesses  which  apply 
for  the  majority  of  current  STC's  The 
in-service  modifiers  also  dispute  the 
relevance  of  FAA  Order  81 10.4  that 
established  a  top-down  approach  as  a 
matter  of  policy  in  1990.  The  in-service 
modifiers  state  that  this  order  cannot  be 
used  to  justify  the  rule  changes 
proposed  in  Notice  No.  97-7  because  it 
was  not  enforceable  since  the  rule  was 
not  changed  and  further  because  the 
FAA  has  not  previously  sought  to  apply 
this  policy  to  STC's.  For  the.se  reasons, 
this  community  was  not  even  aware  of 
its  existence. 

Specific  written  comments  on  the 
STC-  issue  can  be  summarized  as 
follows; 

GAMA,  EAA.  NATA,  and  AOPA  state 
that  the  proposal  would  be  burdensome 
for  older  general  aviation  airplanes  that 
would  have  to  undergo  significant  and 


costly  changes  each  time  the  in-ser\'ice 
product  is  upgraded  under  STC 
procedures.  GAMA  adds  that  the  re- 
entry into  production  of  airplanes  with 
older  type  certificates  would  be 
prevented  because  "product  changes 
dictated  by  the  FAA  would  be  so 
extensive  that  changed  products  would 
not  be  cost  effective  due  to  the  expense 
of  such  changes.  '  EAA  states  that  the 
change  "will  block  safety  improvements 
in  general  aviation  aircraft  by  creating 
such  a  difficult  barrier  to  approving 
Supplemental  Type  Certificates  (STC's) 
that  few  improvements  will  be 
attempted  on  older  aircraft  designs." 
These  commenters  believe  that  the  rule 
could  have  exactly  the  opposite  of  the 
intended  effect  by  discouraging  general 
aviation  aircraft  owners  from  improving 
their  aircraft. 

GAMA  and  AOPA  state  that,  if 
present  type  certificate  holders  were 
prevented  from  resuming  production 
due  to  economic  reasons,  the  result 
would  be  a  lack  of  spare  parts  and 
technical  assistance  needed  by  current 
airplane  owners  for  the  continued 
airworthiness  of  their  airplanes. 

GAMA  says  that  the  proposal  would, 
in  effect,  "render  the  type  certificates  for 
older  out-of-production  airplanes 
valueless  due  to  the  extensiveness  of 
mandated  FAA  product  changes.   .  .  ." 
AOPA  states  that  the  "proposed  changes 
would  have  a  tremendous  negative 
impact  on  the  fledgling  revitalization  of 
the  general  aviation  industry  in  this 
coimtry  by  rendering  nearly  all  existing 
out  of  production  type  certificates 
virtually  valueless." 

NATA  states  that  the  NPRM  fails  to 
specifically  limit  the  application  of  the 
rule  and  expresses  concern  that  the  rule 
requirements  could  be  applied  to 
unintended  areas  such  as  maintenance. 

FAA  Response:  The  ARAC 
recommended  an  exception  from  the 
most  burdensome  impact  of  this 
rulemaking  for  a  significant  segment  of 
aircraft  that  are  mostly  used  in  general 
aviation  operations.  The  FAA  has 
adopted,  in  this  final  rule,  a  process  that 
will  apply  to  changes  to  these  aircraft. 
Therefore,  as  is  more  fully  discussed 
and  explained  in  the  section  by  section 
discussion  of  §  21.101,  changes  to 
aircraft  (other  than  rotorcraft)  with  a 
maximum  weight  of  6,000  pounds  or 
less  and  non-turbine  powered  rotorcraft 
with  a  maximum  weight  of  3,000 
pounds  or  less,  will  be  evaluated 
starting  with  the  latest  certification  basis 
for  changes  to  a  type  certificate  (whether 
through  an  amendment  or  an  STC).  This 
exception  should  address  the  concerns 
of  most  of  the  in-service  modifiers  listed 
above.  Reduction  of  the  potential  costs 
ft-om  this  change  are  discussed  in  the 


Regulatory  Evaluation  Summary  portion 
of  this  preamble. 

While  it  is  unfortunate  that  the  in- 
service  modifier  community  may  not 
have  recognized  the  potential  impact  on 
it  of  this  rulemaking,  the  in-service 
modifier  community  had  full 
opportunity  to  participate  in  the  ARAC 
process  ft-om  the  date  that  the  FAA 
tasked  the  ARAC.  The  fact  that  in- 
service  modifier  interests  may  not  have 
been  fully  represented  in  the  ARAC 
working  group  is  not  because  in-service 
modifiers  were  excluded  but  because 
they  elected  not  to  participate  until  after 
the  NPRM  was  issued. 

The  working  group  distributed  its 
draft  NPRM  and  AC  to  all  ARAC 
members  on  August  30.  1994.  for  review 
and  consideration.  The  ARAC  met  on 
October  13  and  unanimously  passed  the 
proposals  as  written,  with  no 
substantive  comments  or  changes. 
Among  the  organizations  present  at  the 
October  1 3  meeting  were  several  in- 
service  modifier  community 
representatives,  such  as.  Aviation 
Repair  Station  Association  (ARSA). 
National  Air  Transportation  Association 
(NATA).  Experimental  Aircraft 
Association  (EAA).  General  Aviation 
Manufacturers  Association  (GAMA), 
and  the  Airline  Suppliers  Association 
(ASA). 

Furthermore,  while  the  FAA  decided 
not  to  extend  or  reopen  the  comment 
period,  as  previously  noted, 
representatives  of  the  ARAC  working 
group  and  the  FAA  met  with 
representatives  of  in-service  modifiers 
on  several  occasions  during  the  ARAC 
working  group  meetings  to  dispose  of 
the  comments  to  the  NPRM. 
Additionally,  representatives  from  the 
General  Aviation  community  met  with 
the  Associate  and  the  Deputy  Associate 
Administrators  for  Regulation  and 
Certification  to  express  their  concern 
with  the  conduct  of  the  working  group 
meetings.  Their  concerns  were 
addressed  and  a  record  of  these 
meetings  are  reflected  in  the  docket. 

The  STC  issue  and  potential 
applicability  to  non-transport  category 
airplanes  were  addressed  in  Notice  No. 
97-7.  Section  21.1(a)  of  part  21 
prescribes  procedural  requirements  "for 
the  issue  of  type  certificates  and 
changes  to  those  certificates;  the  issue  of 
production  certificates;  the  issue  of 
airworthiness  certificates;  and  the  issue 
of  export  airworthiness  approvals." 
(Emphasis  added.)  Supplemental  type 
certificates  are  not  mentioned  in  §  21.1 
or  throughout  part  21  because  the  word 
"changes"  is  clearly  used  to  cover  all 
possible  changes  to  a  type  certificated 
product  whether  made  by  the  type 
certificate  holder,  the  aircraft  owner,  or 


a  third  party.  Section  21.19  states  that 
certain  changes  will  require  a  new  type 
certificate.  Subpart  D  of  part  21 
prescribes  "procedural  requirements  for 
the  approval  of  changes  to  type 
certificates."  Subpart  E  covers 
supplemental  type  certificates,  which 
§  21.113  states  must  be  applied  for  by 
any  person  "who  alters  a  product  by 
introducing  a  major  change  in  type 
design,  not  great  enough  to  require  a 
new  application  for  a  type  certificate 
under  §  21.19  .  .  .  except  that  the 
holder  of  a  type  certificate  for  the 
product  may  apply  for  amendment  of 
the  original  type  certificate."  Section 
21.115.  which  Notice  No.  97-7 
proposed  to  amend,  states  that  an 
applicant  for  an  STC  must  "show  that 
the  altered  product  meets  applicable 
airworthiness  requirements"  of  §21.101, 
that  is.  the  same  requirements  that 
would  apply  to  the  holder  of  the  type 
certificate.  Thus,  persons  familiar  with 
part  21,  as  are  the  representatives  of  the 
major  in-service  modifiers  that 
commented  on  Notice  No.  97-7,  know 
that  each  proposed  rule  that  affects 
"changes"  under  part  21  has  potential 
broad  application. 

Notice  No.  97-7  contained  numerous 
statements  that  made  it  clear  that  the 
proposed  amendments  to  existing 
regulations  would  affect  persons  other 
than  transport  category  type  certificate 
holders.  For  example: 

1.  Section  21.115,  which  applies  to  all 
applicants  for  an  STC.  is  referenced 
early  in  the  "History  of  Type 
Certification"  section  of  the  preamble. 

2.  In  the  "History  of  Type 
Certification  of  Changes"  section  of  the 
preamble  the  following  sentence 
appears: 

Becau.se  §  21.101(a)  and  (b)  are 
incorporated  by  reference  in  §21.115  these 
procedures  are  equally  applicable  to  persons 
applying  for  supplemental  type  certificates. 

3.  In  the  "Recent  FAA  Actions" 
portion  of  the  preamble  the  following 
sentences  appear: 

The  ICPTF  was  organized  to  develop  the 
philosophy  and  the  necessary  regulatory  text 
and  advisory  material  that  would  provide  for 
the  implementation  of  later  regulatory 
amendments  applicable  to  aeronautical 
products  undergoing  change,  products  in 
production,  and  products  in  service. 
(Emphasis  added.) 

The  working  group  presented  to  ARAC  an 
NPRM  and  associated  advisory  material 
concerning  the  type  certification  procedures 
for  changes  to  aeronautical  products, 
changed  products,  and  products  already  in 
service.  (Emphasis  added.) 

4.  In  the  section  by  section  discussion 
of  §  21.115  the  following  sentence 
appeared: 


There  should  not  be  a  difference  in  the 
certification  basis  for  a  change  to  a  tvpe- 
certificated  product  between  these  two 
methods  of  approval,  amended  ivpe 
certificate,  or  supplemental  type  c  ertificate. 

5.  In  the  Regulatory  Evaluation 
Summary'  the  following  sentence 
appears: 

The  formalization  of  this  policy  bv 
regulation  would  expedite  decisions  about 
the  certification  basis  of  proposed  changed 
products  and.  therefore,  would  provide 
manufacturers  and  modifiers  with  earlier  and 
more  dependable  information  on  which  to 
base  their  product  development  decisions. 

In  view  of  the  opportunity  provided 
by  the  ARAC  process  before  and  after 
issuance  of  Notice  No.  97-7  and  the 
number  of  references  to  STC's  and 
modifiers  throughout  the  NPRM 
preamble,  the  in-service  modifier 
commimity  had  adequate  notice  of  the 
potential  impact  of  Notice  No.  97-7  and 
adequate  opportunity  to  participate.  In 
the  Regulatory  Evaluation  Summary 
portion  of  this  preamble  the  FAA  has 
revisited  the  question  of  the  potential 
impact  on  small  entities  and  has 
determined  that  an  analysis  under  The 
Regulatory  Flexibility  Act  of  1980.  as 
amended,  is  required.  This  analysis  and 
a  complete  analysis  of  potential  costs 
and  benefits  are  set  out  in  the 
Regulatory  Evaluation  Summary  portion 
of  this  preamble. 

Transport  Categon'  Aircraft  STC's 

Comments:  ATA  says  that  the 
proposal's  requirement  for  an  applicant 
to  prove  that  a  proposed  change  to  be 
accomplished  under  an  STC  does  not 
invoke  a  new  safety  standard  will 
consume  time  and  resources  without 
improving  airworthiness.  ATA  says  that 
the  current  STC  process  is  effective  in 
ensuring  that  changes  to  an  aircraft 
design  are  airworthy  and  recommends 
that  the  FAA  exclude  STC's  fi-om  the 
proposed  rule. 

FAA  Response:  As  discussed  in  the 
preamble  to  the  NPRM  Notice  No.  97- 
7.  the  FAA  has  determined  that  an 
application  for  a  design  change  through 
the  STC  process  should  be  certificated 
to  the  same  level  of  safety  as  an 
application  for  the  same  change  through 
an  amended  type  certificate.  The  FAAs 
intent  is  to  establish  an  airworthiness 
certification  basis  that  is  not  dependent 
on  whether  the  applicant  is  applying  for 
an  amended  or  a  supplemental  type 
certificate. 

Section-by-Section  Discussion 

Section  11.11 

Current  §  11.11  lists  special 
conditions  required  as  prescribed  under 
§  21.101(b)(2)  as  an  FAA  record  that  is 
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maintained  in  curronf  docket  f(irm  in 
the  CDffice  of  the  Chief  Counsel.  To 
remain  ron.sistent  with  the  changes  to 
«»21  101,  described  later,  the  NPRM 
proposed  to  amend  *>  1 1.11  to  refer  to 
l!i21.U)l(c)  (now  (^21, 101(d))  instead  of 
§  21.101(b)(2).  The  NPRM  al.so  proposed 
revisions  to  make  the  section  read 
easier. 

There  were  no  substantive  comments 
on  this  section  and  it  is  adopted  as 
proposed  with  the  cross-reference 
change  described  above. 

Section  21.19  * 

Current  §  21.19(a)  states  that  any 
person  who  proposes  to  change  a 
product  must  make  a  new  application 
for  a  type  certificate  if  the  Administrator 
finds  that  the  proposed  change  in 
design,  configuration,  power,  power 
limitations  (engines),  speed  limitations 
(engines),  or  weight  is  so  extensive  that 
a  substantially  complete  investigation  of 
compliance  with  the  applicable 
regulations  is  required.  In  addition, 
current  paragraphs  (b).  (c).  and  (d)  list 
other  specific  types  of  changes  that 
mandate  a  new  application  for  a  type 
certificate.  Notice  No.  97-7  proposed  to 
include  only  the  general  language  of 
current  paragraph  (a)  into  the  new 
§  21.19,  while  the  previously  listed 
specific  changes  would  be  subject  to 
case-specific  evaluations  to  determine 
whether  they  are  substantial. 

Current  §21  19(b)  describes  specific 
changes  for  which  the  applicant  must 
apply  for  a  new  aircraft  type  certificate. 
These  include  (1)  changes  in  the 
number  of  engines  or  rotors;  and  (2) 
changes  to  engines  or  rotors  using 
different  principles  of  propulsion,  or  to 
rotors  using  different  principles  of 
operation.  Historically,  these  types  of 
changes  have  fallen  into  one  of  two 
categories — those  that  were  not 
extensive  enough  to  require  a  new 
application  for  a  type  certifit:ate,  as 
evidenced  by  the  large  number  of 
exemptions  that  have  been  granted  over 
the  past  quarter  conturw  or  those  that 
were  so  extensive  that  a  new  application 
was  requiretl  hecausi?  a  comf)lete 
investigation  of  compliance  was 
required   Aci:ordingly.  as  was  discussed 
in  the  NPRM  preamblt!.  the  provisions 
of  current  §  2 1  19(b)  an?  not  needed  and 
were  not  included  in  the  proposal. 

R(K:entlv.  the  FAA  considered  a 
petition  for  ext!mption  from  14  CiFR 
§  21.19(b)(2).  to  replace  turhopropeller 
engines  with  turbofan  engines  on  a 
transport  category  airplane.  The 
petitioner  argued  that  the  certification 
basis  for  the  changed  airplan*;  should  be 
developed  using  the  approach  proposed 
in  the  NPRM.  In  respimding  to  the 
petition,  the  FAA  pointed  out  that  while 


the  NPRM  proposed  to  eliminate  the 
specific  reference  to  a  change  to  engines 
using  different  principles  of  propulsion, 
that  kind  of  change  normally  would  be 
considered  so  extensive  that  a 
substantially  complete  investigation  of 
compliance  would  be  required.  Thus,  it 
should  be  noted  that  new  §  21.19  does 
not  necessarily  change  how  one  would 
evaluate  "extensive"  in  each  case. 
Instead,  new  §  21.19  eliminates  the  legal 
presumption  that  certain  changes  are 
automatically  "extensive." 

Current  §  21.19(c)  describes  another 
specific  change  in  which  the  applicant 
must  apply  for  a  new  aircraft  engine 
type  certificate.  This  change  is  in  the 
principle  of  operation.  In  addition, 
current  §  21.19(d)  describes  specific 
changes  in  which  the  applicant  must 
apply  for  a  new  propeller  type 
certificate.  The  NPFLM  proposed  to 
delete  these  types  of  changes  from 
§21.19.  Under  proposed  §21.101.  with 
certain  exceptions,  these  types  of 
changes  and  all  areas,  systems, 
components,  equipment,  and  appliances 
affected  by  the  changes  would  have  to 
comply  with  the  regulations  in  effect  on 
the  date  of  application  for  the  change  to 
the  type  certificate. 

Comments:  CAA  recommends  that 
this  section  (§  21.19)  be  cross-referenced 
in  §21. 101(a). 

One  commenter  recommends  that 
wing  modifications  be  added  to  the  list 
of  design  changes  listed  in  the 
preamble.  This  would  be  written  as: 
"New  wing  (external  geometry, 
structure,  and  performance.)" 

FAA  Response:  The  CAA  comment  is 
discussed  under  §  21.101(a).  The  list  of 
design  changes  typically  regarded  as 
substantial  that  were  referenced  in  the 
NPRM  preamble  have  not  been  included 
in  this  document.  However,  they  will  be 
addressed  in  the  forthcoming  Advisory 
Circular.  Section  21.19  is  adopted  as 
proposed 

Section  21  lOllal 

Current  §  21  101(a)  states  that  if  a 
perstm  applies  for  a  change  in  a  type 
certificate,  the  product  must  comply 
with  either  the  regulations  referenctid  in 
the  tvpe  certificate  or  the  applicable 
regulations  in  effect  on  the  date  of  the 
application  for  the  change,  if  elected  by 
the  applicant,  plus  any  other 
amendments  the  Administrator  finds  to 
he  directly  related. 

In  Notice  No.  97-7.  the  FAA  proposed 
to  amend  §  21.101(a)  to  require  an 
applicant  for  a  change  to  a  type 
certificate  to  comply  with  the  applicable 
regulations  in  effect  on  the  date  of  the 
application  for  the  change  and  with 
parts  34  and  36,  unless  the  applicant 
falls  within  one  of  the  exceptions  that 


would  allow  compliance  with  an  earlier 
amendment.  The  primary  purpose  of 
this  proposed  change  was  to  ensure  that 
products  being  changed  in  a  significant 
manner  meet  the  latest  airworthiness 
standards  wherever  practicable. 

Under  this  approach,  the  starting 
basis  is  the  applicable  regulations  in 
effect  on  the  date  of  the  application  for 
the  change.  The  burden  is  on  the 
applicant  to  prove  that  compliance  with 
earlier  regulations  would  provide  an 
acceptable  safety  level.  Under  the 
current  regiilation.  the  starting  basis  is 
the  regulations  incorporated  by 
reference  in  the  type  certificate.  In  this 
case,  the  burden  is  on  the  FAA  to  find 
that  later  amendments  are  directly 
related  to  the  proposed  change,  or  that 
there  are  other  reasons  (e.g..  the 
regulations  incorporated  in  the  type 
certificate  do  not  provide  adequate 
standards  with  respect  to  the  proposed 
change)  for  requiring  compliance  with 
later  amendments. 

The  FAA  points  out  that  current  part 
21  and  amendments  resulting  firom  this 
ndemaking.  only  address  "major"  type 
design  changes  under  §  21.93.  "Minor" 
design  changes  are  "approved"  under 
§  21.95.  and  are  not  considered  to  be  the 
changes  to  a  type  certificate  that  are 
covered  under  §21.101. 

Comments:  The  comments  that 
address  the  substantive  issue  of  the 
safety  justification  for.  and  potential 
cost  of.  changing  from  an  original  or 
previously  amended  certification  basis 
approach  to  a  current  amendments 
approach  were  addressed  earlier  in  the 
Greneral  and  Miscellaneous  Comments 
section  of  this  preamble. 

The  CAA  says  that  §  21.101(a)  should 
be  amended  to  cross  reference  §  21.19  to 
clarify  that  this  section  applies  only 
when  a  new  type  certificate  is  not 
required  under  §21.19.  The  CAA 
suggested  rewording  the  paragraph  to 
read  as  follows: 

Where  the  .administrator  finds  that  an 
application  for  a  new  type  certificate  is  not 
required  under  ^  21.19  and  except  as 
provided  in  paragraph  (b). 

Raytheon  recommends  that  proposed 
paragraph  (a)(1)  of  §21.101  be  rewritten 
so  that  the  word  "and"  after  the  term 
"changed  product"  is  deleted. 

FA.'\  Response:  The  FAA  does  not 
agree  with  the  CAA's  suggested 
rewording  as  §  21.19  stands  on  its  own 
and  there  is  no  need  for  a  cross- 
reference  to  it  in  §21.101.  As  rewritten, 
the  "and"  in  §  21.101(a)(1)  is  not 
included.  The  general  phrase, 
"airworthiness  requirements  applicable 
to  the  category  of  product"  has  been 
substituted  for  the  references  to  parts 
23,  25,  27,  29.  31.  33.  and  35.  As 


adopted.  §  21.101(a),  with  minor 
revisions  for  clarification,  replaces 
proposed  §21. 101(a)(1)  and  (2)  without 
substantive  changes. 

Section  21. lOllbl 

Proposed  §  21.101(b)  provided 
exceptions  to  the  regulation  in  proposed 
paragraph  (a),  that,  when  met,  would 
allow  the  applicant  to  comply  with 
earlier  amendments  to  the  regulations. 
When  choosing  the  amendment  level  of 
a  regulation,  all  regulations  associated 
with  any  relevant  paragraphs  in  that 
amendment  level  would  have  to  be 
included.  The  amendment  level  chosen 
may  not  predate  either  the  latest 
certification  basis  or  anything  required 
by  the  retroactive  sections,  that  is, 
§"§23.2,  25.2.  27.2,  or  29.2. 

The  intent  of  the  proposed  change 
was  to  apply  the  applicable  regulations 
in  effect  on  the  date  of  the  application 
to  those  areas,  systems,  components, 
equipment,  and  appliances  significantly 
affected  by  the  change,  unless  the 
Administrator  finds  that  compliance 
with  a  regulation  would  not,  (1) 
contribute  materially  to  the  level  of 
safety  of  the  changed  product,  or  (2) 
would  be  impractical.  For  those  areas, 
systems,  components,  equipment,  and 
appliances  not  significantly  affected  by 
the  change,  or  otherwise  excepted, 
continued  compliance  with  the 
regulations  incorporated  by  reference  in 
the  type  certificate  would  be  considered 
acceptable. 

Proposed  paragraph  {b)(l)  stated  that 
the  applicant  would  be  allowed  to 
demonstrate  compliance  with  earlier 
regulations,  but  not  earlier  than  the 
regulations  incorporated  in  the  latest 
certification  basis,  if  the  effect  of  the 
proposed  change  is  not  significant, 
taking  into  account  earlier  design 
changes  and  previous  updating  of  the 
type  certification  basis. 
"  Proposed  paragraph  (b)(2)  stated  that 
the  applicant  may  show  compliance 
with  earlier  regulations  for  those  areas, 
systems,  components,  equipment,  and 
appliances  that  are  not  affected  by  the 
change. 

Proposed  paragraph  (b)(3)  stated  that, 
if  compliance  with  a  regulation  in  effect 
on  the  date  of  the  application  for  the 
change  would  not  contribute  materially 
to  the  level  of  safety  of  the  product  to 
be  changed,  or  would  be  impractical, 
the  applicant  may  demonstrate 
compliance  with  an  earlier  amendment 
of  a  regulation  provided  that  the 
amended  regulation  does  not  precede 
either  the  corresponding  regulation  in 
§§23.2,  25.2.  27.2.  or  29.2  of  this 
chapter,  or  the  corresponding  regulation 
incorporated  by  reference  in  the  type 
certificate. 


A  proposed  advisory  circular 
contained  a  safety  benefit  resource 
evaluation  guide,  which  was 
recommended  by  the  ARAC  to  be  an 
acceptable  means  of  compliance  with 
the  "impractical"  exception  of  proposed 
§  21.101(b)(3),  but  which  was  included 
by  the  FAA  for  purposes  of  information 
only. 

For  the  reasons  discussed  in  more 
detail  below,  proposed  §  21.101(b)  is 
adopted  with  minor  clarification 
changes,  but  without  substantive 
changes. 

Comments:  Erickson  Air-Crane  Co. 
recommended  a  change  in  the  wording 
of  the  rule  to  make  it  clearer  that  "You 
don't  comply  with  the  amendment 
alone,  but  rather  the  entire  regulation  at 
a  given  amendment  level." 

FAA  Response:  The  FAA  does  not 
agree  that  an  applicant  would  always 
have  to  comply  with  an  entire 
amendment  level.  The  proposal  was  to 
require  compliance  only  with  the 
relevant  portions  of  a  particular 
amendment  level. 

Comments:  CAA  states  that  the 
objective  of  the  certification  policy  for 
changed  products  should  be  to  ensure, 
as  far  as  is  practicable,  that  a  changed 
product  will  achieve  the  same  level  of 
safety  as  a  new  product  introduced 
concurrently.  CAA  states  that  the 
proposal.  Notice  No.  97-7,  will  not 
achieve  this  objective  for  the  following 
reasons: 

(a)  The  proposed  §  21.101(b)(2)  allow.s 
areas  not  affected  by  the  change  being 
con.sidered  to  continue  to  use  superseded 
airworthiness  requirements,  some  of  which 
mav  have  been  amended  with  the  obiective 
of  improving  the  general  level  of  safety.  The 
fact  that  a  product  is  a  changed  product, 
rather  than  a  new  product,  should  not  be  the 
reason  for  allowing  it  to  continue  to  use 
outdated  safety  standards  indefinitely.  Even 
for  areas  not  affected  by  the  changes  there 
needs  to  be  a  point  beyond  which  a  changed 
product  is  required  to  comply  with  the  latest 
standards  where  amendments  have  been 
made  as  part  of  an  initiative  to  improve 
general  safety  levels  in  such  areas. 

(b)  The  proposed  t!  21.101(b)(3)  allows  the 
(ontinued  use  of  superseded  airworthiness 
requirements  where  compliance  "would  not 
contribute  materially  to  the  safety  of  the 
changed  product."'  Although  NPR.M  97-7 
acknowledges  the  need  to  assess  the 
accumulative  effect  of  a  number  of  small 
changes  on  the  level  of  safety,  the  text  of 
Paragraph  (b)(3)  is  written  in  terms  of  the 
effect  of  a  single  change  .   ,   .  there  is  a  need 
to  establish  the  datum  as  the  original  design 
standard  of  the  product  originally 
certificated. 

CAA  believes  that  §  21.101(b)  is 
difficult  to  understand  and  should  be  re- 
drafted and  cross-referenced  to 
paragraphs  (b)(1).  (b)(2),  and  {b)(3). 


CAA  comments,  as  it  did  on  the  JAA 
proposal  that  the  phrase  "For  each  area, 
svstem,  component,  equipment,  or 
appliance"  should  be  replaced  with 
"For  each  feature  of  the  product."  CAA 
acknowledges  that  this  change,  if 
adopted,  would  require  extensive 
interpretive  material  to  clarif\'  what  the 
word  "feature"  means. 

FAA  Response:  There  is  very  little 
language  difference,  and  no  substantive 
difference,  between  the  FAAs  proposed 
rule  language  and  the  language  in  JAA's 
NPA  21-7.  Nonetheless,  for  reasons 
discussed  below,  §  21.101(b)  has  been 
rewritten  for  clarification.  The  ARAC 
working  group  had  numerous 
discussions  as  to  the  meaning  of 
"nonsignificant"  in  the  proposed  rule. 
The  working  group  focused  particularly 
on  the  draft  Advisory  Circular  (AC) 
circulated  for  public  comment  at  the 
same  time  as  Notice  No.  97-7  because 
the  draft  AC  contained  language 
explaining  "nonsignificant."  The  ARAC 
recommended  that  some  of  the 
proposed  AC  language  be  included  in 
the  final  rule  to  make  it  clear,  in 
determining  whether  a  change  would  be 
nonsignificant,  that  an  applicant  would 
go  back  to  the  latest  certification  basis 
and  not  the  original  certification  basis. 
The  draft  AC  provided  that  the 
following  are  nonsignificant: 

"Changes  that  do  not  modify  the 
genera]  characteristics  of  the  product  in 
that:  (1)  The  general  configuration  and 
principles  of  construction  are  retained: 
and  (2)  The  assumptions  used  for 
certification  of  the  basic  product  remain 
valid  and  the  results  can  be  extrapolated 
to  cover  the  changed  product." 

In  view  of  the  ARAC  discussions,  the 
FAA  has  decided  that  it  would  be 
helpful  to  use  the  affirmative  term 
"significant"  rather  than  the  negative 
term,  "nonsignificant"  and  to  more  fully 
explain  in  the  rule  itself  the  term 
"significant."  As  adopted  §  21.101(b)(1) 
reads  as  follows: 

(b)  If  paragraphs  (b)(1).  (2).  or  (3)  of  this 
section  apply,  an  applic  ant  may  show  that 
the  changed  produc  t  complies  with  an  earlier 
amendment  of  a  regulation  required  by 
paragraph  (a)  of  this  section,  and  of  any  other 
regulation  the  .Administrator  finds  is  directly 
related.  However,  the  earlier  amended 
regulation  ma>  not  precede  either  the 
corresponding  regulation  incorporated  by 
reference  in  the  tvpe  certifuiate.  or  any 
regulation  in  St«*  23.2.  23.2.  27.2.  or  29.2  of 
this  chapter  that  is  related  to  the  change  The 
applicant  may  show  compliance  with  an 
earlier  amendment  of  a  regulation  for  any  of 
the  following: 

(1)  A  change  that  the  Administrator  finds 
not  to  be  significant.  In  determining  whether 
a  specific  change  is  significant,  the 
Administrator  considers  the  change  m 
context  with  all  previous  relevant  design 


36254 


Federal  Register/ Vol.  65.  No.  110/ Wednesday.  June  7.  2000 /Rules  and  Regulations 


Federal  Register / Vol.  65,  No.  110 /Wednesday,  June  7.  2000 /Rules  and  Regulations  36255 


changes  anil  all  related  revisions  to  the 
applicable  regulations  in( or^iorateil  in  the 
type  (:erlifi<.ate  for  the  product   Changes  that 
meet  one  of  the  following  (  rittTia  are 
automatically  i onsidered  signifii  ant: 

(i)  The  general  (  onfiguration  and  the 
principles  of  ( onstrui  tioii  are  not  retained. 
and 

(ii)  The  assumptions  used  for  certification 
of  the  product  to  be  changed  do  not  remain 
valid 

This  language  should  help  both  the 
applicant  and  the  FAA  reviewer  to 
determine  whether  the  effect  of  a  chang* 
is  significant,  when  considered  in 
context  with  all  previous  changes  to  the 
design  and  all  related  changes  to  the 
latest  "certification  basis."  Again,  the 
overall  intent  of  this  rulemaking  is  to 
ensure  that  products  developed  through 
a  series  of  changes,  achieve  a  level  of 
safety  similar  to  that  of  a  comparable 
new  product.  The  final  rule  language 
makes  it  clear  that,  in  determining 
whether  a  change  is  significant,  the  FAA 
will  consider  the  latest  amendments  to 
the  airworthiness  standards  adopted 
after  the  most  recent  type  certification 
basis. 

This  is  particularly  important  because 
a  subsequent  amendment  of  a  regulation 
can  indicate  an  important  change  in  the 
emphasis  in  an  area  of  the  regulations. 
For  example,  if  the  regulations  have 
been  amended  in  an  affected  area,  then 
the  assumptions  used  for  certification  of 
the  product  may  no  longer  be  valid.  The 
FAA  considers  these  changes  in  the  rule 
language  to  be  clarifying  since  they  are 
consistent  with  the  intent  of  Notice  97- 
7  and  with  the  explanations  given  in  the 
accompanying  draft  Advisory  Circular. 

Comments:  One  commenter  states  that 
the  FAA  should  reconsider  its  proposal 
to  delete  the  existing  §2 1.1 01(b)(1)  that 
allows  the  FAA  to  apply  later 
regulations  without  regard  to  the 
exceptions  in  proposed  §  21.101(b)(1). 
(2),  and  (3).  This  commenter  provides 
an  example  of  a  transport  category 
airplane  with  an  early  certification  basis 
built  with  independent  round  dial 
instruments.  The  commenter  notes  that 
a  number  of  rules  were  added  that 
applied  to  replacing  independent  round 
dial  instruments  with  a  multifunction 
display  or  an  electronic  flight 
instrument  system  The  commenter 
suggests  that  the  proposed  rule  would 
preclude  compliance  with  the  added 
rules  for  that  kind  of  design  change. 

This  commenter  suggests  that 
proposed  §21. 101(b)(3)  is  not  an 
improvement  over  the  issue  paper 
process,  where  that  applicant  would 
have  an  opportunity  to  apply  for  an 
exemption  from  the  rule,  which  the 
applicant  did  not  agree  with,  through  a 
public  notice  process. 


This  commenter  also  expressed 
concerns  regarding  the  use  of  the  service 
history  of  an  already  changed  product 
when  analyzing  the  "impractical" 
exception  io  application  of  the  latest 
regulations  to  a  change  of  that  product. 
Specifically,  the  commenter  is 
concerned  that,  when  a  later  rule 
addresses  hazards  or  failures  in  very- 
small  probabilities  and  a  product 
change  is  certificated  using  that  later 
amendment,  the  older  version  of  that 
,     product  may  have  not  yet  reached  the 
total  exposure  to  the  hazard  or  failure 
addressed  by  the  later  rule.  In  this  case, 
the  service  history  of  the  older  version 
of  the  product  would  "bask  in  the  glow" 
of  the  uneventful  service  history  of  the 
newer  version  that  complies  with  the 
later  amendment,  making  it  appear  that 
compliance  with  the  latest  amendments 
would  be  unwarranted. 

Additionally,  this  commenter  states 
that  the  preamble  discussion  of 
"impractical"  mentions  both  a  cost 
analysis  and  a  benefit-resource 
evaluation  and  states  that  the  applicant 
will  only  be  able  to  provide  a  cost 
analysis  and  that  there  would  not  be 
enough  data  to  make  a  comparison. 

This  commenter  does  not  believe  the 
use  of  a  cost/benefit  analysis  to  be 
practical  as  a  tool  to  determine  if  a  later 
rule  should  be  applied  under  the 
proposed  §21.101.  The  commenter 
states  that  if  such  an  approach  is  used 
then  the  FAA  should  at  least  eliminate 
the  proposed  AC  Appendix  2  as  it 
appears  biased  and  without 
justification. 

The  ARAC  working  group  had 
numerous  discussions  on  the  limited 
applicability  of  the  data  in  Appendix  2 
of  the  draft  AC  because  this  data  was 
drawn  from,  and  therefore  only 
applicable  to,  transport  category 
airplanes.  The  ARAC  recommended  that 
data  be  developed  for  other  airplanes 
and  for  rotorcraft.  The  ARAC  also 
recommended  delayed  compliance 
dates  to  allow  time  for  development  of 
this  data. 

FAA  Response:  The  FAA  construes 
the  first  comment  to  mean  that  the 
exceptions  in  proposed  §2M01{b)(l). 
(2).  and  (3)  are  too  broad,  so  as  to  overly 
limit  FAA  discretion  to  impose  later 
requirements  With  respect  to  the 
example,  the  FAA  notes  that  such  a 
design  change  would  be  significant,  and 
that  it  would  be  difficult,  if  not 
impossible,  for  the  applicant  to 
demonstrate  that  one  of  the  exceptions 
applies.  Therefore,  compliance  with  the 
later  regulations  would  most  likely  be 
required.  The  FAA  has  found  that' the 
public  interest  is  satisfied  by  limiting 
the  situations  of  required  compliance 
with  the  latest  airworthiness  standards 


to  each  significant  change,  each  area 
affected  by  the  change,  and  each 
instance  where  compliance  would 
contribute  materially  to  the  level  of 
safety  of  the  product  and  would  be 
practical.  In  addition,  special  conditions 
may  be  required  in  accordance  with  the 
existing  regulations.  Nothing  more  is 
necessar>'  for  the  safety  enhancement  of 
changed  products. 

Regardmg  the  second  comment, 
proposed  §  21.101(b)(3)  was  not 
intended  to  replace  the  issue  paper 
process,  but  to  change  the  standards  of 
certification,  allowing  an  applicant  to 
use  earlier  regulations  if  compliance 
with  the  latest  regulation  has  been 
determined  to  be  impractical  or  would 
not  contribute  to  the  level  of  safety.  An 
individual's  right  to  request  an 
exemption  from  any  rule  has  not  been 
eliminated.  As  a  result  of  the  issue 
paper  process,  the  applicant  may  still 
decide  to  petition  for  an  exemption. 
This  final  rule  does  not  change  the 
applicant's  ability  to  apply  for  that 
exemption. 

The  commenter's  concerns  with 
respect  to  service  history  are 
unwarranted.  First,  as  was  noted  in  the 
preamble  to  the  NPRM,  the  service 
history  that  would  be  considered  in 
deciding  whether  to  invoke  an 
exception  to  compliance  with  a  later 
amendment  would  be  the  applicable 
service  experience.  In  the  case  cited  by 
the  commenter,  the  relevant,  service 
experience  applicable  to  a  change  to  the 
later  version  of  the  product  would  be 
the  service  experience  of  that  later 
version,  which  complies  with  the  later 
amendment.  The  relevant,  service 
experience  applicable  to  a  change  to  the 
older  version  of  the  product  would  be 
the  service  experience  of  that  older 
version,  which  doesn't  comply  with  the 
later  amendment.  Second,  as  explained 
in  this  preamble  and  the  preamble  to  the 
NPRM.  the  starting  point  of  the  analysis 
in  determining  whether  the  latest 
amendments  should  be  applied  to  an 
already  changed  product  is  the  changed 
product's  latest  certification  basis. 

In  response  to  the  last  comment,  the 
preamble  to  Notice  No.  97-7  referenced 
a  safety  benefit  resource  evaluation 
guide  as  part  of  the  draft  advisory 
circular.  The  guide  was  developed  by 
the  Aviation  Rulemaking  Advisory 
Committee,  and  was  included  in  the 
draft  circular  for  information  purposes 
only.  In  consideration  of  comments 
received  and  after  further  discussion 
with  the  ARAC.  the  FAA  has 
determined  that,  in  theory,  a  safety 
benefit  resource  evaluation  guide  could 
be  used  by  the  applicant  to  demonstrate 
that  compliance  with  the  later 
amendment  would  be  impractical.  An 


applicant  who  elects  to  make  a  showing 
using  this  guide  would  be  required  to 
submit  data  on  potential  benefits  and 
costs  that  would  justify'  compliance 
with  an  amendment  level  in  effect 
before  the  date  of  the  application  for  a 
change.  As  mentioned  earlier,  the 
burden  of  the  initial  showing  of  costs 
and  benefits  rests  with  the  applicant. 
The  FAA  will  consider  the  analysis 
along  with  other  factors  in  its 
assessment  and  determination  of  the 
appropriate  amendment  level.  A  safety 
benefit  resource  evaluation  guide, 
therefore,  wilHikely  be  retained  in  the 
final  advisory  circular  as  a  tool  to  assist 
the  applicant  in  developing  arguments 
as  to  the  appropriate  certification  basis. 
The  safety  benefit  resource  evaluation 
guide  recommended  by  the  ARAC  could 
not  be  endorsed  as  a  sole  means  of 
determining  the  amendment  level 
because  the  process  cannot  be  proven 
through  any  rational  financial  analysis 
determination.  In  addition,  the  guide 
includes  factors  that  are  not  relevant  in 
determining  applicable  regulations.  For 
example,  the  guide  suggested  a  cheuige 
to  a  single  production  item  could  be 
certificated  differently  than  the  same 
change  to  multiple  production  items.  In 
determining  whether  a  regulation 
should  apply,  the  FAA  considers  the 
level  of  safety,  not  the  quantity  of 
production  items  as  the  basis. 

Comments:  AECMA  states  that  few  of 
the  changes  proposed  during  the  life  of 
a  product  are  really  significant  and  that 
therefore,  it  is  an  administrative  burden 
to  require  elaboration  and 
documentation  of  a  justification  for 
application  of  one  of  the  exceptions  in 
§  21.101(b)  for  each  change.  This 
commenter  emphasized  an  established 
procedure  described  in  the  Action 
Notice  A81 10.23,  "requiring  application 
of  the  latest  requirements  only  for 
changed  parts  of  the  product  and 
affected  area  warranted  equivalent 
results  with  less  bureaucratic  burden." 
FAA  Response:  FAA's  Action  Notice 
8110.23,  which  was  replaced  by  Order 
8110.4.  was  an  interim  action  intended 
to  move  applicants  in  the  direction  of 
the  regulations  in  effect  on  the  date  of 
the  application  for  a  change.  Neither 
document  has.  nor  were  they  intended 
to  have,  the  regulatory  impact  of  the 
rule  language  proposed  in  Notice  No. 
97-7.  These  documents  were,  however, 
directed  at  all  derivative  aircraft, 
engines,  and  propellers  where  a  change 
is  significant,  but  not  so  extensive  as  to 
require  a  new  type  certificate.  The 
action  notice  and  subsequent  order 
applied  to  all  changed  products  whether 
the  approval  method  was  an  amended 
type  certificate  or  an  STC. 


Comments:  Raytheon  states  that  the 
intent  of  the  word  "impractical"  in 
proposed  §  21.101(b)(3)  "should  be 
defined  as  not  providing  added  value 
(perceived  or  actual)  to  the  operator, 
manufacturer,  or  traveling  public,  or  not 
achieving  the  desired  effect,  as  in  non- 
meritorious  or  ineffectual."  Raytheon 
suggests.  "Perhaps  impractical  could  be 
defined  as  "without  value  enhancement.' 
to  stress  that  any  change  required  as  a 
result  of  a  new  regulation  which  doesn't 
result  in  a  value  enhancement  may. 
with  analytical  substantiation,  be 
exempted  from  compliance." 

FAA  Response:  There  is  little,  if  any. 
difference  between  the  FAA's 
explanation  of  compliance  that  would 
not  contribute  materially  to  the  level  of 
safety  and  Raytheon's  understanding  of 
compliance  that  would  be 
"impractical."  The  question  of  whether 
compliance  with  a  later  regulation 
would  be  impractical  arises  only  after  it 
has  been  determined  that  compliance 
with  the  later  regulation  would 
'contribute  materially  to  the  level  of 
safety  of  the  changed  product.  .      "The 
cost  burden  introduced  by 
impracticality  is  considered  in  relation 
to  the  potential  safety  benefit.  In  order 
to  show  impracticality  the  applicant 
considers  whether  the  cost  to 
incorporate  the  change,  plus  the  cost  of 
the  subsequent  operation  of  the  changed 
product,  would  not  be  commensurate 
with  the  potential  increase  in  safety. 

Comments:  One  commenter  states  that 
if  an  applicant  is  granted  an  exception 
under  proposed  §  21.101(b)(2) 
(unaffected  areas)  it  should  be  subject  to 
mandatory  periodic  FAA  reviews  of 
safety  related  issues  for  airplanes  that 
continue  in  production  under  the  same 
type  certificate.  This  commenter  states 
that  for  airplanes  that  have  continued  in 
production  for  many  years  and  at 
substantial  quantities,  the  claim  of 
excessive  economic  burden  may  be 
invalid  and  that  a  reasonable  time 
period  for  periodic  reviews  would  be 
ten  years,  starting  ft-om  the  date  the 
exception  was  first  granted.  The 
commenter  recommends  that  mandated 
changes  should  be  incorporated  in 
newly  produced  airplanes  within  three 
years  after  the  review.  Furthermore,  the 
FAA  should  consider  expected  size  of 
the  future  market  when  considering 
granting  an  exception  for  production 
airplanes. 

On  the  topic  of  "impractical"  this 
commenter  believes  the  concept  is 
acceptable,  although  balancing  safety 
with  economics  is  not  something  readily 
acceptable  to  the  public  at  large.  The 
commenter  states  "cost-effective/not 
cost-effective"  should  be  used  instead  of 
"practical/impractical"  since  the  latter 


terms  are  too  broad  and  not  descriptive 
of  the  concept. 

FAA  Response:  Since  the  basis  for  an 
exception  under  proposed  §  21.10lfb)(2) 
is  a  finding  that  the  area,  system, 
component,  etc.  is  not  affected  by  the 
change,  the  FAA  does  not  agree  that 
there  is  a  need  for  a  periodic  review  of 
the  ground  for  the  exception,  nor  does 
the  FAA  agree  that  economic  burden  is 
a  factor  in  this  determination  With 
respect  to  whether  compliance  with  the 
later  regulation  would  be  impractical, 
the  FAA  cannot  agree  that  the  terms 
'"cost  effective/not  cost  effective  "  would 
be  more  descriptive.  While  costs  and 
benefits  stated  in  dollar  terms  are 
essential  ingredients,  a  safety-  benefit 
resource  analysis  involves  more  than 
costs. 

The  benefit-resource  analysis  is  a 
composite  evaluation  of  four  elements 
that  are  key  to  determining  the 
contribution  to  safety  made  by  meeting 
a  particular  rule.  The  four  critical 
elements  are: 

(1)  The  frequency  of  occurrence  of  the 
hazard  the  rule  is  intended  to  mitigate. 

(2)  The  potential  severity  of  the 
hazard. 

(3)  How  well  the  configuration  being 
certificated  will  mitigate  the  hazard  by 
meeting  the  rule. 

(4)  What  resources  are  required  if  the 
design  must  meet  the  rule.  While  cost  is 
one  element  of  this  evaluation,  all  four 
elements  must  be  considered  in 
evaluating  the  application  of  a  rule. 
Furthermore,  because  application  of  the 
rule  will  set  appropriate  standards  for 
the  product  design  and  the  design 
change,  the  concern  of  the  comment 
regarding  length  of  production  where  no 
design  change  is  proposed  is  beyond  the 
scope  of  this  rulemaking. 

Section  21.101lc)  (New) 

Section  21.101(c)  in  this  final  rule 
contains  the  previously  mentioned 
exceptions  for  aircraft  (other  than 
rotorcraft)  of  6,000  pounds  or  less 
maximum  weight,  as  defined  in 
§  23.25(a),  and  non-turbine  rotorcraft  of 
'3,000  pounds  or  less  maximum  weight, 
as  defined  in  §  27.25(a).  Inclusion  of 
these  exceptions  will  address  some  of 
the  concerns  expressed  by  the  aircraft 
modifiers  who  commented  on  Notice 
No.  97-7. 

The  primarv  impact  of  the  exception 
language  in  §  21.101(c)  will  be  that  the 
starting  point  for  determining  the 
applicable  regulations  for  a  changed 
product  will  continue  to  be.  as  in 
current  §  21.101.  the  regulations 
incorporated  by  reference  in  the  type 
certificate,  rather  than  the  regulations  in 
effect  on  the  date  of  application  for  the 
change.  To  ensure  that  later  regulations 
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are  applied  when  appropriate. 
§21, 101(c)  contains  language  that 
allows  the  administrator  "to  designate 
an  amendment  to  the  regulation 
incorporated  by  reference  that  applies  to 
the  change  and  any  regulation  that  the 
Administrator  finds  is  directly  related, 
unless  the  Administrator  also  finds  that 
compliance  with  that  amendment  or 
regulation  would  not  contribute 
materially  to  the  level  of  safety  of  the 
changed  product  or  would  be 
impractical." 

thus,  as  adopted,  for  the  excepted 
aircraft  the  starting  point  for 
determining  the  applicable  regulations 
will  be  the  latest  certification  basis 
rather  than  those  regulations  in  effect  on 
the  date  of  application  for  the  change. 
In  this  case,  the  FAA  would  make  the 
finding  that  applying  later  amendments 
is  necessary.  The  later  amendments 
would  not  be  applied,  however,  if  the 
Administrator  also  finds  that  one  of  the 
exceptions  applies.  This  part  of  the  rule, 
like  other  regulations,  leaves  the  burden 
on  the  applicant  to  demonstrate  that 
compliance  with  those  later 
amendments  would  not  contribute 
materially  to  the  level  of  safety,  or 
would  be  impractical.  For  example,  the 
burden  is  on  an  applicant  for  a  pilot 
certificate  to  provide  the  evidence  on 
which  the  Administrator  finds  that  he  or 
she  is  qualified  to  hold  a  certificate. 

Historically  FAA  and  its  predecessor 
agencies  have  treated  light  airplanes  and 
small  non-turbine  rotorcraft  differently 
from  other  classes  of  ain;rdft  Aircraft  of 
6,000  pounds  or  less  maximum  weight 
and  non-turbine  rotorcraft  of  ;),000 
pounds  or  less  maximum  weight  are 
usually  of  less  complex  design  than  the 
larger  aircraft.  In  additiim  design 
changes  to  these  aircraft  usually  are  of 
less  complexity   Furthermore,  the 
certification  requirements  for  these 
aircraft  are  many  times  less  complex 
than  those  for  larger  ain:raft  Examples 
of  this  are  simplified  design  load  criteria 
and  performance  requirements 

The  exception  in  ^21.101(c:l  is 
premised  on  the  a.ssumption  that  the 
lesser  complexity  of  design,  design 
changes,  and  rw^uirements  will  allow 
the  FAA  Aircraft  Clertification  Office 
(AGO)  to  more  easily  identify'  the 
current  airworthiness  standards 
appropriate  for  the  areas  of  the  product 
affected  by  the  proposed  change. 
Nonetheless,  §  21.101(c)  also  allows  the 
applicant  to  submit  data  (jn  which  the 
ACX)  could  decide  to  allow  one  or  more 
of  the  exceptions  to  requiring  the  latt!st 
airworthiness  standards. 

Most  importantly,  although  the 
process  for  determining  the  appropriate 
level  of  .safety  for  these  aircraft  and 
rotorcraft  will  be  different  from  the 
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more  complex  large  aircraft,  the  final 
result  should  be  the  same.  The  level  of 
safety  for  both  types  will  be  enhanced 
because  the  most  appropriate 
airworthiness  standards  will  be  used. 

Section  21  lOlldl 

Section  21.101(d)  (proposed 
*}  21.101(c))  retains  the  provisions  of 
current  §  21.101(b)(2)  concerning 
special  conditions.  This  paragraph 
addresses  novel  or  unusual  design 
features  where  the  Administrator  finds 
that  the  regulations  incorporated  by 
reference  in  the  type  certificate  do  not 
provide  adequate  standards.  For  a 
product  that  has  a  novel  or  unusual 
design  feature,  the  applicant  must 
comply  with  the  regulations  in  effect  on 
the  date  of  the  application  for  the 
change  and  any  necessary  special 
conditions  "to  provide  a  level  of  safety 
equal  to  that  established  by  the 
regulations  incorporated  by  reference  in 
the  type  certificate  for  the  product."  For 
consistency  with  the  other  proposed 
changes  to  §21.101,  this  proposed 
paragraph  stated  that  an  applicant  for  a 
change  must  comply  with  any  special 
conditions,  and  amendments  to  those 
special  conditions,  if  any,  that  provide 
a  level  of  safety  equal  to  that  established 
by  the  regulations  in  effect  on  the  date 
of  the  application  for  the  change. 

The  provisions  of  current  §  21.101(c). 
concerning  the  replacement  of 
reciprocating  engines  with 
turbopropeller  engines,  have  been 
removed  be<:ause  a  change  of  this  nature 
would  usually  be  considered  a 
significant  change,  and  compliance  with 
the  regulations  in  efftjct  on  the  date  of 
application  of  the  change  would, 
therefore,  be  required. 

Comments:  CAA  recommends  that  the 
words  "established  by  the  regulations" 
be  replaced  with  the  words  "intended 
bv  the  regulations  " 

FAA  Response:  The  phrase  "intended 
by  the  regulations"  is  not  appropriate 
rule  language.  Except  for  the  change 
from  paragraph  (c)  to  paragraph  (d)  this 
section  is  adopted  as  proposed. 

Section  21  10 II el 

Section  21  101(e)  (proposed 
§21. 101(d))  sets  a  limit  of  five  years  on 
an  application  for  a  change  to  a  type 
certificate  for  a  transport  category 
aircraft,  and  sets  a  limit  of  three  years 
on  an  application  for  a  change  to  a  type 
<:ertificate  for  all  other  products.  The 
durations  for  these  amended  or 
supplemental  type  certificate 
applications  are  the  same  as  those  for 
applications  for  the  corresponding  type 
certificates.  If  an  application  for  a 
design  change  expires,  an  applicant  may 
file  a  new  application  or  apply  for  an 


extension  of  the  original  application  as 
provided  in  §  21.17(c)  and  (d). 

This  section  is  adopted  as  proposed, 
except  that  paragraph  (e)(2)  has  been 
clarified.  New  paragraph  (e)(2)  allows 
the  applicant  to  select  a  new  date.  The 
new  application  date  may  not  precede 
the  date  the  change  is  approved  by  more 
than  the  time  period  established  under 
paragraph  (e).  For  example,  a  person 
applies  for  a  change  to  a  transport 
category  airplane  in  2000.  In  2003,  the 
applicant  decides  that  the  project 
cannot  be  completed  by  2005  (the  time 
period  required  by  paragraph  (e)).  The 
applicant,  however,  decides  that  the 
project  can  be  completed  by  2007. 
Under  paragraph  (e)(2).  the  applicant 
may  elect  2002  (2007  minus  5  years 
equals  2002)  as  the  new  certification 
basis  date. 

Section  21. lOlIf) 

Section  21.101(0  (proposed 
§§  21.101(e)(1)  and  (2))  requires  the 
certification  basis  for  a  change  to  a 
product  certificated  under  predecessor 
regulations  be  established  in  the  same 
manner  as  that  for  a  change  to  a 
certification  basis  for  a  product 
certificated  under  parts  23.  25,  27.  29. 
31,  33,  or  35. 

Changes  to  products  type  certificated 
under  §§21.21  and  21.29  and  changes  to 
aircraft  type  certificated  under  §§21.24. 
21.25,  21.27,  as  well  as  special  classes 
of  aircraft  (where  regulations  from  the 
airworthiness  standards  li.sted  in 
Chapter  1  are  a  part  of  the  certification 
basis)  would  be  required  to  comply  with 
the  requirements  of  §21. 101(a). 

Comments:  Pratt  &  Whitney  Canada 
states  that  neither  the  proposed 
Canadian  regulation  nor  the  related  JAA 
NPA  21-7  contain  requirements  similar 
to  this  proposal  and  recommends  that 
the  FAA  consider  tasking  ARAC  to 
address  this  issue  in  the  interest  of 
harmonization,  if  a  safety  concern 
exists. 

Bombardier  and  Transport  Canada 
believe  extending  the  applicability  of 
this  requirement  to  restricted  category 
aircraft  (§  21.25)  would  be  contrary  to 
the  ARAC  recommendation.  Bombardier 
advises  that  the  ARAC  proposal 
excluded  this  category  of  aircraft 
because  "compliance  with  the 
applicable'  regulations  (whether  earlier 
or  latest)  was  not  required  for  the 
original  model  when  justified  with  the 
regulating  Authority." 

The  Aerospace  Industries  Association 
(AIA)  asserts  that  §21.101(1)  (proposed 
§  21.101(e))  contains  the  same 
requirements  as  §  21.101(a).  AIA 
believes  these  sections  "make  no 
exception  for  products  originally 
certificated  to  regulations  that  existed 


prior  to  the  codification  of  the 
applicable  part(s)  of  14  CFR  nor  for 
products  certificated  as  restricted, 
surplus  military,  or  other  unique  types." 
AIA  recommends  this  proposal  be 
eliminated. 

Transport  Canada  recommends  the 
paragraph  be  revised  in  a  manner 
similar  to  proposed  §  21.101(a)(1), 
which  specifically  states  "each 
regulation  that  is  applicable  to  the 
changed  product." 

F/L\  Response:  The  intent  of 
proposed  paragraph  (e)(1)  was  to  ensure 
that  the  predecessor  regulations  (former 
CAR'S,  etc.)  would  continue  to  be  the 
starting  basis  for  aircraft  that  were 
originally  type  certificated  under  earlier 
regulations.  The  recodification  of  the 
regulations  did  not  remove 
airworthiness  requirements  under 
which  products  were  type  certificated. 
Therefore,  the  FAA  agrees,  in  part,  with 
ALA  in  that  proposed  paragraph  (e)(1)  is 
redundant.  Proposed  paragraph  (e)(1) 
has  not  been  adopted. 

However.  §21. 101(f){proposed 
§  21.101(e)(2))  is  still  needed  to  address 
aircraft  type  certificated  under  §§  21.24. 
21.25.  21.27.  and  special  classes  of 
aircraft  covered  by  §  21.17(b).  The 
airworthiness  requirements  applicable 
to  the  category  of  aircraft  in  effect  on  the 
date  of  the  application  for  the  change 
must  include  any  airworthiness 
requirements  that  the  Administrator 
finds  to  be  appropriate  for  the  type 
certification  of  the  aircraft  in  accordance 
with  those  sections. 

The  FAA  has  determined  that  some 
restricted  category  aircraft  should 
comply  with  the  requirements  of  this 
rulemaking  action  and  the  reference  to 
§  21.25  has  been  retained.  Although 
Transport  Canada  has  somewhat 
comparable  "restricted  category" 
provisions  in  their  regulations,  the  JAA 
have  no  comparable  provisions  in  their 
regulations.  However,  the  FAA  does 
certificate  some  restricted  category 
aircraft  using  airworthiness  standards 
and  has  determined  that  this 
requirement  is  needed  to  ensure  that  the 
aircraft  certificated  using  regulations 
from  parts  23,  25,  27,  and  29  are 
included  in  the  rule.  The  requirements 
of  proposed  §  21.101(e)(2)  have  been 
revised  and  retained  as  §21.101(0  in  the 
final  rule.  Due  to  the  revision  of 
§  21.101(0.  the  language  to  which 
Transport  Canada  referred  is  no  longer 
in  the  paragraph. 

Section  21.115 

A  type  certificate  holder  may  obtain 
approval  for  a  change  by  amending  the 
original  type  certificate  under  §  21.101. 
or  by  obtaining  a  supplemental  type 
certificate  under  §  21.115,  Other 


modifiers  must  obtain  supplemental 
tv'pe  certificates  under  §21.115.  Because 
the  provisions  of  §  21.115  incorporate 
by  reference  the  provisions  of  current 
§  21.101(a)  and  (b).  the  provisions  to 
amend  the  type  certificate  are 
essentially  the  same  as  the  provisions 
for  supplemental  type  certificates.  To 
align  the  provisions  of  proposed 
changes  to  §  21.101  and  appropriate 
references  to  those  changes  in  proposed 
§  21.115.  the  paragraph  designators  (a) 
and  (b)  have  been  removed. 

By  deleting  the  paragraph  designators 
the  FAA.  in  effect,  proposed  to  require 
applicants  for  a  supplemental  type 
certificate  to  show  that  the  modified 
product  complies  with  the  applicable 
regulations  in  effect  on  the  date  of  the 
application  for  the  STC  is  met. 

Comments:  Virtually  all  of  the 
commenters  who  commented  on 
proposed  §  21.115  (including  the  oral 
conunents  from  the  in-service  modifiers 
represented  at  the  ARAC  working  group 
meetings)  opposed  this  proposal  and  the 
substantive  change  proposed  in 
§  21.101(a)  that  requires  that  STC 
applicants  make  a  finding  of  compliance 
with  later  applicable  regulations.  These 
commenters  recommend  no  changes  to 
the  current  requirements  for  an  STC. 

FAA  Response:  As  mentioned  earlier 
under  the  discussions  in  §  21.101(b),  the 
FAA  has  provided  an  exception,  in 
§  21.101(c).  for  aircraft  of  6,000  pounds 
or  less  maximum  weight  and  non- 
turbine  rotorcraft  of  3,000  pounds  or 
less  maiximum  weight.  The  primary' 
impact  of  this  exception  will  be  that  the 
starting  point  for  determining  the 
applicable  regulations  for  a  changed 
product  will  continue  to  be  the 
regulations  incorporated  by  reference  in 
the  type  certificate.  The  administrator 
may  designate  an  amendment  to  the 
regulation  incorporated  by  reference 
that  applies  to  the  change  and  any 
regulation  that  the  Administrator  finds 
is  directly  related,  unless  the 
Administrator  also  finds  that 
compliance  with  that  amendment  or 
regulation  would  not  contribute 
materially  to  the  level  of  safety  of  the 
changed  product  or  would  be 
impractical. 

The  exception  applies  to  both 
amended  and  supplemental  type 
certificates.  This  is  because  there  is  no 
legal  difference  between  the  number  of 
products  that  can  be  modified  using  an 
amended  type  certificate  versus  using 
supplemental  type  certificates. 

Section  25.2 

Current  §  25.2(c)  incorporates  by 
reference  the  provisions  of  current 
§§  21.101(a)  and  (b)  concerning  special 
retroactive  requirements  applicable  to 


airplanes  for  which  the  regulations 
referenced  in  the  type  certificate  predate 
subsequent  amendments.  Section 
25.2(c)  has  been  revised  consistent  with 
the  changes  to  §  21.101(a). 

Comments:  Raytheon  believes  that 
§§  23.2,  27.2,  and  29.2  should  be 
amended  to  use  the  same  language  as 
§25.2. 

FAA  Response:  Current  §§  23.2.  27.2. 
and  29.2  do  not  contain  references  to 
§  21.101  no  change  is  needed  in  these 
sections. 

Paperwork  Reduction  Act 

This  rule  contains  information 
collections  that  are  subject  to  review  by 
0MB  under  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  section  3507(d)). 
As  previously  stated,  comments  on  the 
information  were  not  invited  at  the 
proposed  rule  stage  and  therefore  are 
being  invited  in  this  final  rule 
document.  The  Department  of 
Transportation  has  submitted  the 
information  requirements  associated 
with  this  rule  to  the  Office  of 
Management  and  Budget  (OMB)  for  its 
review.  The  title,  description,  and 
number  of  respondents,  frequency  of  the 
collection,  and  estimate  of  the  annual 
total  reporting  and  recordkeeping 
burden  are  shown  below. 

Title:  Type  Certification  Procedures 
for  Changed  Products. 

Summary:  This  rule  will  constitute  a 
reporting  burden  for  applicants  seeking 
an  amended  Type  Certificate  or  a 
Supplemental  Type  Certificate  for 
changes  to  aeronautical  products.  This 
rule  requires  applicants,  with  some 
exceptions,  to  comply  with  the  latest 
regulations  in  effect  on  the  date  of  the 
application  for  the  design  changes  of 
aircraft,  aircraft  engines,  and  propellers. 
Compliance  with  the  latest  regulations 
will  not  be  required: 

(1)  if  the  change  is  not  significant. 

(2)  for  those  areas  or  components  not 
affected  by  the  change. 

(3)  if  such  compliance  would  not 
contribute  materially  to  the  level  of 
safety,  or 

(4)  if  such  compliance  would  be 
impractical. 

The  applicant  for  most  product 
changes  now  will  incur  an  additional 
incremental  administrative  cost  to 
document  an  analysis  based  on  the 
latest  certification  basis  and  identify  to 
the  FAA  those  regulations  they  will  or 
will  not  be  complying  with,  based  on 
the  above  four  criteria.  This  analysis  is 
part  of  the  applicant's  compliance 
review  document. 

Applicants  for  product  changes  to 
non-turbine  rotorcraft  of  3,000  pounds 
or  less  maximum  weight,  or  other 
aircraft  of  6.000  pounds  or  less  would 
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not  necessarily  be  requinul  tf)  perform 
this  analysis.  For  such  applications,  thf 
FAA  would  mako  an  initial  finding;  to 
require  compliance  with  appropriate 
regulations.  In  that  ca.se.  the  applicant 
may  decide  tu  demonstrate  compliance 
with  those  re^ulations,  or  mav  perform 
the  analysis  to  demonstrate  that 
compliance  is  not  warranted 

I'sfi  of:  Because  the  rule  shifts  most  of 
the  responsibilitv  from  the  FAA  to  the 
applicant  to  evaluate  and  demonstrate 
the  applicable  (  ertification  basis  for 
product  changes,  the  applicant  must 
produce  additional  documentation 
when  submitting  an  application  to  the 
FAA.  The  FAA  will  review  all 
documentation  provided  with  the 
amended  TC  or  .STC  application  and 
determine  the  certification  basis  for  the 
changed  product 

Hfsfinndcnts  .\nv  individual  or 
business  entity  desiring  to  submit  an 
application  for  a  change  to  a  1\'.  or  an 
STC:  i.e.,  a  current  TC:  or  ,STC:  holder, 
a  manufacturer,  or  a  modifier  of 
aeron.iutical  products 

l-'n-<]iirni  V  .Xpproxiniatelv  J.HHO 
applications  are  received  by  the  FAA 
annually  (Jf  these,  an  average  of  1.H49 
applications  per  year  result  in 
certificates  being  issued   The  difference 
of  1,211  applications  per  ye.ir  represents 
an  estimate  of  the  apjilications  that  are 
initialed  but  are  never  completf?d,  eg  , 
withdrawn,  canceled,  or  inai  tive  The 
sum  of  the  1.649  annual  applications 
completed  for  certification,  and  7.t 
percent  of  the  1,211  apjilications  not 
completed,  equals  the  administrative 
equivalent  of  2,557  applications  per 
year. 

Annual  Burdt-n  Estmuitr:  The  full 
regulatory  evaluation  forecasts  costs 
over  a  2()-vear  period,  b»>ginning  in  the 
year  2000,  and  assumes  a  .1  percent 
annual  increase  in  applications   For  all 
applicunts.  the  first  year  administrative 
costs  of  the  rule  are  projected  to  ecpial 
$1,975,530  1 19MH  pre.sent  value 
$1,725,504)  divided  by  an  overhead  rate 
of  $105  an  hour,  which  equals  18,815 
total  annual  hours. 

Using  the  15()0-emplovee  size 
standard,  small  firms  an-  projec  ted  to 
incur  5ti  ti  percent  of  those  costs, 
equaling  $1,118,()79  with  a  1998  present 
value  of  $977,098  The  small  business 
proportion  of  exp»"cted  administrative 
costs  (5t)  ti  percent)  is  lower  than  the 
proportion  of  applications  e.xpected 
from  small  business  (H2.1  percent) 
because  a  significantly  higher 
proportion  of  the  administrative 
exc;eptions  under  the  rule  are  pro)ec  ted 
for  small  business  .ipplic  ants.  This 
disproportionate  exc:e[)tion  rate  also 
causes  the  average?  inc;rtMsed 
administrative  cost  |)er  small  business 


application  ($664)  to  be  smaller  than  the 
average  for  all  applicants  ($728.) 

For  the  20-year  study  period, 
incremental  small  business 
administrative  costs  under  the  rule  are 
projected  to  total  $.30,059,321  with  a 
1998  present  value  of  $13,938,179. 

The  agency  solicits  public:  comment 
on  the  information  collec:fion 
requirements  to: 

[1]  evaluate  whether  the  c;ollp<:ticm  of 
information  is  necessary  for  the  proper 
performanc:e  of  the  functions  of  the 
agenc:v,  including  whether  the 
information  will  have  practical  utility; 

(2)  evaluate  the  accurac:y  of  the 
agency's  estimate  of  the  burden  of  the 
c:ollfH:tic)n  of  information,  inc:luding  the 
validity  of  the  methodology  and 
assumptions  used; 

(3)  enhanc:e  the  quality,  utility,  and 
c:larity  of  the  information  to  be 
c:ollec:t(>d;  and 

(4)  minimize  the  burden  of  the 
c:ollection  of  information  on  those  who 
are  to  respond,  inc  luding  through  the 
use  of  appropriate  automated, 
electronic:,  mec:hanical,  or  other 
technological  c  ollc>ction  techniques  or 
other  forms  of  information  technology, 
(eg    permitting  electronic  submission 
rcisponses) 

Individuals  and  organizations  may 
submit  comments  on  this  information 
collection  requirements  hv  .August  7. 
2000.  and  should  direct  them  to  the 
address  listed  in  the  ADDRESSES  section 
of  this  document. 

Persons  are  not  required  to  respond  to 
a  collet:ticm  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  The  burden  assoc:iated  with 
this  rule  has  been  submitted  to  OMB  for 
review  The  FAA  will  publish  a  notice 
in  the  Federal  Register  notifying  the 
public:  of  the  approval  number. 

Information  c:ollection  requirements 
to  other  sections  of  part  21  have 
previously  bc^en  approved  by  the  Office 
of  Management  and  Budget  (OMB) 
under  the  provisions  of  the  Paperwork 
Reduction  Ac;f  of  1995  (44  V.S.C. 
3507(d)),  and  have  been  assigned  OMB 
Control  Number  2120-0018 

Internationa!  Compatibility 

In  ketiping  with  T  S.  obligations 
under  the  Convention  on  Internaticjnal 
Clivil  ,\yiation,  it  is  FAA  policy  to 
comply  with  International  Civil 
Aviation  Organization  (ICAO)  Standards 
and  Recommended  Practices  to  the 
maximum  extent  prac;ticable. 

The  FAA  has  nn'iewed  corresponding 
ICAO  Standards  and  Recommended 
Practices  and  Joint  Aviation 
Airworthiness  Authorities  regulations, 
where  they  e.xist.  and  has  identified  and 
discussed  similarities  and  differences  in 


these  proposed  amendments  and  foreign 
regulations. 

The  final  rule  results,  primarily,  from 
a  recommendation  harmonized  with  the 
aviation  authorities  of  Canada  and 
Europe.  Transport  Canada  and  the  (oinf 
Aviation  Authorities  have  proposed 
similar  corresponding  changes  to 
regulations  governing  type  certification 
procedures  for  changed  products. 

Economic  Evaluation,  Regulatory 
Flexibility  Determination,  International 
Trade  Impact  Assessment,  and 
Unfunded  Mandates  Assessment 

Propo.sed  changes  to  Federal 
regulations  must  undergo  several 
economic  analyses.  First,  Executive 
Order  12866  directs  that  each  Federal 
agency  shall  propose  or  adopt  a 
regulation  only  upon  a  reasoned 
determination  that  the  benefits  of  the 
intended  regulation  justify  its  costs. 
Second,  the  Regulatory  Flexibility  Act 
of  1980,  as  amended,  requires  agencies 
to  analyze  the  economic  impact  of 
regulatory  changes  on  small  entities. 
Third,  the  Trade  Agreements  Act  (19 
use  tjti  2531-2533)  prohibits  agencies 
from  setting  standards  that  create 
unnec:essary  obstacles  to  the  foreign 
commerce  of  the  U.S.  And  fourth,  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L  104—4)  requires  agencies  to 
prepare  a  written  assessment  of  the 
costs,  benefits  and  other  effects  of 
proposed  or  final  rules  that  include  a 
Federal  mandate  likely  to  result  in  the 
expenditure  by  State,  local,  or  tribal 
governments,  in  the  aggn^gate,  or  by  the 
private  sector,  of  $100  million  or  more 
annually  (adjusted  for  inflation). 

In  conduc:ting  these  analyses,  the  FAA 
has  determined  that  this  rule:  (1)  would 
generate  benefits  that  justify  its  costs: 
and  is  "a  signific;ant  regulatory  action" 
under  Executive  Order  12866  and  under 
the  regulatory-  policies  and  procedures 
of  the  Department  of  Transportation  (44 
FR  1 1034,  February  26.  1979),  (2)  would 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities: 
(3)  would  not  constitute  a  barrier  to 
international  trade;  and  (4)  does  not 
contain  a  significant  intergovernmental 
or  private  sector  mandate.  These 
analyses,  available  in  the  docket,  are 
summarized  below. 


Response  to  Economic  Comments 

Comment:  The  Air  Transport 
Association  (ATA)  and  a  private  aircraft 
owner  both  raise  due  process  concerns 
based  on  the  failure  of  the  FAA  to 
quantify  the  costs  and  benefits  of  the 
proposal  in  the  Notice  of  Proposed 
Rulemaking  (NPRM).  While  the  NPRM 
stated  that  the  FAA  was  not  able  to 
quantify-  the  costs  and  benefits  of  this 


proposal,  the  NPRM  also  stated  that  the 
benefits  would  exceed  the  costs.  In 
previous  rulemakings  the  FAA  was  able 
to  justify  part  25  amendments 
applicable  to  new  type  designs,  but 
failed  to  satisfy  reasonable  cost-benefit 
criteria  essential  to  making  them 
applicable  to  derivatives,  new 
production  units,  or  the  existing  fleet. 
Based  on  this.  ATA  doubts  that  the 
benefits  of  the  proposal  exceed  the 
costs,  and,  in  general,  holds  that 
government  should  not  adopt 
regulations  for  which  the  costs  and 
benefits  have  not  been  quantified. 

FAA  Response:  The  FAA's  assessment 
that  the  proposed  rule  would  be  cost- 
beneficial  was,  and  is,  based  on  the 
provision  of  the  rule  that,  in  the  final 
instance,  compliance  with  later 
regulations  will  not  be  required  if  such 
compliance  ".  .  .would  not  contribute 
materially  to  the  level  of  safety  of  the 
changed  product  or  would  be 
impractical."  In  the  discussion  of  this 
provision,  the  NPRM  further  explained 
that  "compliance  with  a  later 
amendment  would  be  considered 
'impractic^al'  when  the  applicant  can 
establish  that  the  cost  of  the  design 
change  and  related  changes  necessary  to 
demonstrate  compliance  with  the 
amendment  would  not  be 
commensurate  with  the  resultant  safety 
benefit." 

Executive  Order  12866.  which  is  the 
basis  for  federal  regulatory  evaluation, 
explicitly  recognizes  that  costs  and 
benefits  may  not  always  be  quantifiable. 
The  Order  states  that,  "costs  and 
benefits  shall  be  understood  to  include 
both  quantifiable  measures  (to  the 
fullest  extent  that  these  can  be  usefully 
estimated)  and  qualitative  measures  of 
costs  and  benefits  that  are  difficult  to 
quantify,  but  nevertheless  essential  to 
consider." 

Discussion  of  Costs  and  Benefits 

The  costs  imposed  by  the  final  rule 
will  be  incurred  by  future  applicants  for 
amended  and  supplemental  type 
certificates  for  aeronautical  products. 
Two  categories  of  costs  may  be  imposed: 
(1)  administrative  costs,  and  (2)  the 
costs  of  compliance  with  later 
regulations. 

The  final  rule  will  require  applicants 
to  comply  with  the  regulations  in  effect 
on  the  date  of  the  application  for  the 
change,  as  compared  to  the  latest 
certification  basis  of  the  product  to  be 
changed,  imless  one  of  several 
conditions  is  met.  Compliance  with  the 
later  set  of  regulations  will  not  be 
required: 

(1)  if  the  change  is  not  significant. 

(2)  for  those  areas  or  components  not 
affected  by  the  change. 


(3)  if  such  compliance  would  not 
contribute  materially  to  the  level  of 
safety  of  the  changed  product,  or 

(4)  if  such  compliance  would  be 
impractical;  i.e..  would  result  in  costs 
that  would  not  be  commensurate  with 
the  safety  benefit  that  would  be  derived. 

Applicants  for  changes  to  most 
products  would  incur  the  incremental 
administrative  cost  of  evaluating  and 
demonstrating  to  the  FAA  the 
applicability  of  these  four  conditions  to 
their  product  changes.  The  final  rule, 
unlike  the  proposed  rule,  would  make 
an  exception  to  this  administrative 
responsibility  for  applicants  for  changes 
to  either:  (1)  non-tiu-bine  rotorcraft  of 
3.000  pounds  or  less  maximum  weight, 
or  (2)  other  aircraft  of  6.000  pounds  or 
less.  For  such  applications,  the  FAA 
would  maintain  the  administrative 
responsibility  of  demonstrating  that  the 
certification  basis  for  a  changed  product 
should  incorporate  the  latest 
airworthiness  standards. 

Survey  Methodology 

The  evaluation  of  this  rule  was  based 
on  a  sample  of  records  from  the  FAA's 
Aircraft  Certification  Office  Subsystem 
(ACOS)  database.  The  ACOS  system  is 
used  to  track  FAA  certification  projects 
at  the  individual  certification  office 
level.  All  pertinent  (amended  and 
supplemental)  certification  actions, 
where  the  date  of  application  was  1994 
or  later,  were  selected  and  combined 
into  a  single  database.  That  filter 
resulted  in  a  set  of  13,448  project 
records,  from  which,  a  random  sample 
of  250  project  records  were  selected  for 
detailed  review  and  analysis.  These 
sample  project  records  were  then  used 
to  forecast  the  expected  distribution  of 
characteristics  for  future  amended  and 
supplemental  certification  actions  under 
the  final  rule. 

The  250  sample  project  records  were 
evaluated  by  a  team  of  field-experienced 
FAA  certification  employees.  Based  on 
the  data  provided  for  each  project  in  the 
sample,  the  review  team  assessed  the 
following  five  areas  for  each  sample 
record: 

1 .  Categorized  the  number  of 
employees  in  the  firm  submitting  each 
application.  This  information  was  used 
to  evaluate  the  potential  effects  of  the 
rule  on  small  entities. 

2.  Assessed  the  weight  and  type  of  the 
affected  aeronautical  product  in  order  to 
estimate  the  proportion  of  applications 
that  would  fall  within  the  final  rules 
specified  exceptions  for  certain  small 
aircraft. 

3.  Estimated  the  existing 
administrative  effort  for  each 
application  under  current  procedures. 


4.  Estimated  the  incremental 
administrative  work  that  would  be 
caused  by  the  final  rule.  The  review- 
team  also  estimated  the  additional 
administrative  work  for  those 
applications  that  would  actually  be 
excepted  by  the  rule's  small-aircraft 
provision.  These  estimates  were  needed 
to  measure  the  amoimt  of  relief  that 
would  be  afforded  by  this  exception. 

5.  Estimated  the  proportional  split 
between  the  certification  projects  that 
would  and  would  not  be  required  to 
meet  later  regulations.  For  those  projects 
that  would  not  be  required  to  meet  later 
requirements,  the  responses  were  used 
to  measiu-e  the  distribution  of 
conditions  that  would  lead  to  that 
determination.  Conversely,  for  those 
projects  that  would  be  required  to  meet 
later  regulations,  these  responses  were 
used  to  categorize  the  relative  cost 
impact  of  meeting  those  regulations. 

For  227  of  the  250  sample  project 
apphcations.  the  ACOS  data  system 
contained  sufficient  information  for  the 
FAA  review  team  to  estimate  answers 
for  the  five-part  evaluations  described 
above.  Insufficient  data  were  available 
to  assess  the  remaining  23  project 
records,  which  were  removed  and  were 
not  considered  further. 

Costs 

The  foUovdng  procedure  was  used  to 
estimate  the  administrative  costs  of  the 
rule.  First,  the  sample  data  were 
tabulated  to  determine  the  proportional 
distributions  of  results  for  each  item 
area  in  the  sample.  This  distribution  for 
the  sample  project  applications  was 
then  expanded  to  represent  the 
characteristics  that  would  be  expected 
for  all  affected  applications  in  a  year. 
The  ACOS  data  show  that  an  average  of 
2.860  applications  for  amended  or 
supplemental  type  certificates  are 
received  into  the  system  each  year.  Of 
these,  an  average  of  1,649  applications 
per  year  result  in  certificates  being 
issued.  The  difference  of  1.211 
applications  per  year  represents  an 
estimate  of  the  applications  that  are 
initiated  but  are  never  completed;  e.g.. 
withdrawn,  canceled,  or  inactive. 

The  regulatory  evaluation  assumes 
that  the  additional  administrative  efforts 
caused  by  the  final  rule  would  apply  to 
all  projects  that  are  completed,  and  that 
75  percent  of  that  additional 
administrative  effort  would  actually 
take  place  for  the  "never  completed  " 
projects.  The  sum  of  the  1.649  annual 
applications  completed  for  certification, 
and  75  percent  of  the  1,211  applications 
not  completed,  equals  the 
administrative  equivalent  of  2.557 
applications  per  year.  The  projected 
numbers  of  applications,  by  category. 
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were  then  computed  by  multiplying  the 
percentage  distributions  of  the  sample 
data  by  this  administrative  equivalent  of 
2.557  apnlications  per  year 

Next,  the  annual  increased  hours  of 
administrative  work,  that  will  be  caused 
by  the  rule  was  computed  by 
multiplying  the  matrix  of  2.557 
applications  by  the  respective  average 
increases  in  administrative  hours  per 
application,  as  determined  from  the 
review  team  evaluations  of  Item  4.  This 
methodology  projects  that  the  rule  will 
impose  a  total  additional  17.218 
applicant  hours  of  administrative  work 
per  year.  By  comparison,  the  rules 
exception  provision  for  small  aircraft 
applications  is  projected  to  preclude  an 
additional  3.985  hours  of  applicant 
administration  from  being  imposed. 

The  increas(»d  annual  administrative 
costs  of  the  rule  were  then  computed  by 
multiplying  the  incremental 
administrative  hours,  from  above,  by  a 
unit  cost  factor  of  $105  per  hour.  This 
factor  is  intended  to  be  a  representative, 
fully  burdened  labor  rate  for  the  highest 
skill  level  necessary  to  make  and 
support  the  determinations  called  for 
under  the  rule.  These  calculations 
project  a  base  annual  administrative 
burden  of  approximately  $1.8  million. 
The  administrative  costs  of  the  rule 
were  then  projected  over  a  20-year  study 
period   For  computational  simplicity, 
all  administrative  costs  were  assumed  to 
begin  in  the  year  2000.  even  thcjugh  the 
effective  date  of  the  rule  will  vary  by 
product  type.  The  computations 
assumed  an  annual  3  percent  increase  in 
certification  applications,  and 
accordingly,  a  3  percent  annual  increase 
in  attributable  costs  The  initial  year 
2000  cost  was  computed  from  the  $1.8 
million  base  annual  administrative 
burden  described  above  and  inflated  at 
3  percent  annually  from  1997  to  the  year 
2000  These  calculations  predict  that  the 
20-year  administrative  costs  of  the  rule 
will  total  $53.1  million,  with  a  1998 
present  value  of  $24.6  million.  Parallel 
calculations  were  made  for  the  f:osts 
that  will  be  excepted  under  the  rules 
provision  for  certain  small  aircraft.  This 
exception  will  preclude  an  estimated 
$12.3  million  in  applicant 
administrative  costs  over  the  study 
period,  with  a  1998  present  value  of 
$5.7  million. 

In  addition  to  the  administrative  costs 
detailed  above,  additional  costs  will  be 
imposed  by  the  rule's  conditional 
requirements  for  compliance  with  later 
certification  regulatifms.  It  is  important 
to  note  that  the  final  rule's  exception  for 
small  aircraft  only  applies  to  the 
administrative  burden  of  proof  under 
the  rule.  Accordingly,  applications  that 
are  excepted  from  the  rule's  incremental 
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administrative  costs  may  still  incur  the 
incremental  costs  of  complying  with 
later,  and  likely  more  stringent, 
regulations. 

A  second  important  difference 
between  the  calculations  for 
administrative  costs  versus  compliance 
costs  concerns  the  base  number  of 
affected  applications.  The  previous 
computations  of  administrative  costs 
included  a  proportion  (75  percent)  of 
those  applications  that  were  never 
finalized,  and  where  no  amended  or 
supplemental  type  certificate  was 
issued.  By  comparison,  any  additional 
compliance  requirements  resulting  from 
this  rule  would  only  apply  in  situations 
where  an  amended  or  supplemental 
type  certificate  is  actually  issued.  As 
such,  the  compliance  cost  calculations 
are  based  on  the  average  1.649  amended 
and  supplemental  certificates  issued 
each  year,  as  reported  from  the  ACQS 
data.  Using  this  base  number,  the 
annual  numbers  of  certifications  that 
would  be  subject  to  the  rule  over  the  20- 
year  study  period  were  forecast,  based 
on  a  3  percent  growth  rate. 

The  expected  annual  numbers  of 
certification  projects  that  would  have  to 
meet  later  regulations  were  estimated 
from  the  sample  results.  Item  5  from  the 
team  evaluation  areas  assessed  the 
simulated  effect  of  the  rule  on  the 
certification  basis  of  each  sample 
project.  The  percentage  distribution  of 
that  assessment  follows. 


Percent  of 

samples 

Rule  would  not  invoke  later 

regulations 

Change  would  be  not  sig- 

nificant 

49  3 

Change  would  not  con- 

tribute matenally  to  safe- 

ty or  would  be  imprac- 

tical 

97 

Rule  would  invoke  later  regula- 

tions 

Compliance  costs  would 

increase  less  than  10% 

36  1 

Compliance  costs  would 

increase  l0%-25% 

35 

Compliance  costs  would 

increase  over  25% 

13 

Total    

1000 

This  regulatory  evaluation  uses  the 
three  compliance  impact  level 
percentages  to  project  the  annual 
numbers  of  applications  where  later 
regulations  would  be  invoked  and 
additional  compliance  costs  could 
result  Separate  estimates  were  made  for 
t'a{  h  of  the  three  ranges  of  compliance 
impact  This  procedure  projected  that, 
in  the  first  year,  cost  increases  of  less 
than  10  percent  would  result  from 


applying  later  regulations  to  651 
certification  projects.  Similarly.  64 
projects  were  projected  to  incur  cost 
increases  of  11  to  25  percent,  and  24 
projects  would  have  cost  increases  of 
over  25  percent.  Annual  impact 
estimates  were  projected  over  the  entire 
study  period  through  the  year  2019. 
again  assuming  a  3  percent  growrth. 

It  would  be  informative  to  have  more 
detailed  compliance  impact  estimates 
than  the  broad  categorizations  of 
relative  percentages  that  were  possible 
using  the  sample  review  methodology 
employed  in  this  evaluation.  However, 
the  scope  of  projects  that  will  be 
affected  by  this  rule  is  wide,  and 
reliable  measures  of  the  sample  project 
production  levels  were  not  available  for 
this  evaluation.  Therefore,  in  an  effort  to 
provide  useful  information,  without 
portraying  a  higher  degree  of  confidence 
than  is  supportable,  estimates  were 
made  of  the  future  annual  compliance 
cost  impacts  of  the  rule  per  assumed 
$100,000  unit  of  project  size.  This 
assumed  average  project  size  is  a  direct 
factor  to  the  resulting  projected 
compliance  costs,  and  alternate 
assumptions  are  readily  calculable. 

While  this  analysis  uses  a  compliance 
cost  of  $100,000  for  a  single  project,  the 
FAA  believes  there  is  a  wide  range  of 
compliance  costs.  For  example: 

"[.  A  $100  thousand  dollar  project.  An 
emergency  medical  service  system  for  a 
helicopter  over  3,000  pounds.  This 
modification  includes  a  litter/restraint 
system,  medical  equipment  (oxygen, 
ventilator,  air  pump,  defibrillator,  etc.), 
and  an  auxiliary  electrical  system. 

2.  A  $20  to  $50  thousand'doUar 
project.  An  improved  stainless  steel 
exhaust  system  for  a  twin-engine 
general  aviation  aircraft. 

3.  A  $15  thousand  dollar  project.  The 
purchase  and  installation  of  an  avionics 
instrument  system.  For  a  simple 
sensitivity  test,  the  compliance  cost 
estimate  is  directly  related  to  changes  in 
the  assumed  $100,000  compliance  cost 
per  project.  If,  for  example,  the  project 
cost  for  small  business  is  better 
represented  by  $20,000,  then  the 
compliance  cost  estimates  should  be 
reduced  by  80  percent. 

The  unit-project-size  cost  estimates 
were  computed  as  the  product  of:  (1)  the 
relevant  number  of  armudly  affected 
projects  described  above,  (2)  an 
assumed  median  value  for  the 
percentage  impact  ranges  at  each  of  the 
three  impact  levels,  and  (3)  the  assumed 
$100,000  unit  project  size.  For  example, 
the  year  2000  cost  estimate  for  projects 
in  the  less-than- 10-percent  co.sf  impact 
category  was  computed  as  the  product 
of: 


(1)  the  projected  651  affected  projects 
from  Table  7, 

(2)  an  assumed  mid-range  cost  impact 
of  5  percent,  and 

(3)  the  assumed  unit  project  level  of 

$100,000. 

This  subcalculation  produces  a  cost 
impact  estimate  of  $3,255,000  for 
projects  in  the  "less-than- 10- percent" 
cost  impact  category  in  the  year  2000,  as 
shown  in  Table  8.  When  applied  to  all 
3  cost  impact  categories,  and  summed, 
this  methodology  produces  an  annual 
compliance  cost  impact  of  $4.8  million 
in  the  year  2000.  Total  twenty-year 
compliance  costs,  at  the  $100,000  unit 
project  level,  are  projected  to  equal 
$128.0  million,  with  a  1998  present 
value  of  $59.4  million. 

In  summary,  the  20-year 
administrative  costs  of  the  rule  are 
projected  to  total  $53.1  million,  with  a 
1998  present  value  of  $24.6  million. 
Parallel  compliance  costs,  assuming  a 
$100,000  unit  project  level,  equal  $128.0 
million,  with  a  1998  present  value  of 
$59.4  million.  An  additional  $12.3 
million  ($5.7  million,  1998  present 
value)  in  applicant  administration  costs 
will  be  averted  by  the  small-aircraft 
exception  provision  in  the  rule. 

Benefits 

The  directly  attributable  benefit  of 
this  final  rule  is  the  augmented  safety 
that  will  result  in  those  cases  where 
future  changed  products  will  be 
required  to  comply  with  later,  more 
stringent  airworthiness  standards  than 
those  that  would  be  required  in  the 
absence  of  this  rule.  These  benefits 
cannot  be  accurately  predicted  and 
quantified,  but  the  rule  includes 
provisions  to  assure  that  any  actions 
taken  pursuant  to  it  will  be  cost- 
beneficial. 

The  benefits  of  amendments  to  the 
airworthiness  standards  are  evaluated  at 
the  time  of  those  amendments.  Some 
amendments  are  based  on  the  FAA's 
evaluation  of  accidents  or  incidents; 
other  amendments  are  based  on  the 
FAA's  evaluation  of  probable  or  likely 
safety  problems  that  may  not  be 
attributable  to  a  specific  accident.  The 
changed  products  rule  is  FAA's 
proactive  approach  to  addressing  safety 
issues  before  they  arise.  The  FAA  does 
not  have  to  wait  for  an  accident  to 
justif}'  a  rule. 

As  noted  previously,  the  rule  will 
require  compliance  with  all  later 
regulations  where  such  compliance  will 
contribute  materially  to  the  level  of 
safety.  The  rule  will  not  require 
compliance  with  later  regulations:  (1)  if 
the  change  in  the  aeronautical  product 
is  not  significant,  (2)  for  those  areas  or 
components  of  the  product  not  affected 


by  the  change,  (3)  if  such  compliance 
would  not  contribute  materially  to  the 
level  of  safety  of  the  changed  product, 
(4)  or  in  the  final  analysis,  if  such 
compliance  would  be  impractical. 
Compliance  with  later  regulations  will 
be  considered  impractical  if  the 
applicant  can  show  that  such 
compliance  would  result  in  costs  that 
are  not  consistent  with  the  possible 
safety  benefits.  Since  each  action  taken 
under  the  rule  will  be  cost-beneficial, 
the  FAA  has  determined  that  the 
benefits  of  the  rule  will  justif>'  its  costs. 

Smaller  Aircraft  Exception  Provision 
The  exception  in  §  21.101  for  non- 
turbine  rotorcraft  under  3000  pounds 
and  for  other  aircraft  under  6000 
pounds  places  the  burden  on  the  FAA 
to  make  an  initial  determination 
whether  or  not  to  require  the  applicant 
to  demonstrate  compliance  with  a  later 
airworthiness  standard.  The 
certification  basis  for  the  change  could 
be  approved  in  several  ways: 

(a)  If  the  FAA  determines  that  no  later 
regulation  is  to  be  applied,  the  applicant 
would  demonstrate  compliance  with  the 
existing  certification  basis,  and  there 
would  be  no  administrative  or 
compliance  costs  associated  with 
application  of  this  changed  products 

rule. 

(b)  If  the  FAA  determines  that  a  later 
regulation  is  to  be  applied,  the  applicant 
can  accept  that  determination,  and, 
while  there  would  be  compliance  costs 
associated  with  accepting  the  FAA 
determination,  there  would  be  no 
administrative  costs. 

(c)  If  the  FAA  determines  that  a  later 
regulation  is  to  be  applied,  the  applicant 
could  submit  a  technical  analysis  to 
demonstrate  that,  for  example, 
compliance  with  the  later  regulation 
would  be  impractical  or  would  not 
contribute  materially  to  the  level  of 
safety  of  the  product.  In  that  case— 

(1)  If  the  FAA  agrees  with  the 
applicant's  technical  analysis,  the 
applicant  would  demonstrate 
compliance  with  the  existing 
certification  basis,  and,  while  there 
would  be  no  compliance  costs,  there 
would  be  administrative  costs. 

(2)  If  the  FAA  does  not  agree  with  the 
applicant's  technical  analysis,  the 
applicant  would  demonstrate 
compliance  with  the  later  regulation, 
and  there  would  be  resultant 
administrative  and  compliance  costs. 

Thus,  in  practice,  the  total  costs  to 
applicants  for  changes  to  the  smaller 
aircraft  could  be  a  combination  of  "no 
costs"  (scenario  "(a)"  above), 
compliance  costs  only  (scenario  "(b)  " 
above),  administrative  costs  only 
(scenario  "(c)(1)"  above),  and 


compliance  and  administrative  costs 
(scenario  "'(c)(2)"  above).  The 
calculations  in  this  regulator\-  analysis 
are  based  on  the  assumption  that,  if  the 
FAA  determines  that  a  later  regulation 
should  apply,  the  applicant  will 
demonstrate  compliance  with  the  later 
regulation,  and  will  not  attempt  to 
demonstrate  that  one  of  the  exceptions 
in  §21.101  applies,  e.g..  that  compliance 
with  the  later  regulation  would  be 
impractical  or  would  not  contribute 
materially  to  the  level  of  safety. 

However,  one  needs  to  consider  the 
following.  The  applicant  will  make  their 
own  educated  determination  as  to  the 
applicability  of  the  later  regulation,  and 
will  decide  to  accept  compliance  with 
that  regulation  only  when  they  are 
relatively  certain  that  the  administrative 
costs  of  demonstrating  that  one  of  the 
§  21 .101  exceptions  applies  and  will 
exceed  the  costs  of  demonstrating 
compliance  with  the  later  regulation. 
Thus,  this  regulatory-  analysis  somewhat 
over-estimates  total  compliance  costs  in 
that  it  assumes  that  applicants  will 
alwavs  forego  their  opportunities  to 
convince  the  FAA  that  compliance  with 
the  later  regulation  would  be 
impractical  or  would  not  contribute 
materially  to  the  level  of  safety.  By  the 
same  token,  that  assumption  results, 
somewhat,  in  an  under-estimation  of  the 
total  administrative  costs.  Only  when  an 
applicant  has  decided  that  compliance 
costs  are  likely  to  actually  exceed 
administrative  costs,  will  the  applicant 
choose  to  expend  the  resources  to  make 
the  "impracticality."  ""contribution  to 
safetv,"  or  other  arguments. 
Furthermore,  an  applicant  is  more  likely 
to  choose  to  make  those  arguments 
when  there  is  a  persuasive  technical 
foundation  for  them.  Therefore,  this 
regulator,-  analysis  over-estimates 
compliance  costs  by  including  those 
costs  that  would  tend  to  be  avoided  by 
the  more  efficient  expenditure  of 
administrative  resources.  And.  by  the 
same  token,  the  administrative  costs 
that  are  "unaccounted  for  "  due  to  the 
above  under-estimation  are  more  likely 
to  be  spent  in  realistic  efforts  to  avoid 
even  higher  compliance  costs.  The  net 
effect  is  that  this  regulaton."  evaluation 
over-estimates  total  costs. 

Regulatory  Flexibility  Analysis 

The  RegulatoPk-  Flexibility  Act  of  1980 
(5  U.S.C.  601-612)  establishes,  ""as  a 
principle  of  regulatory  issuance  that 
agencies  shall  endeavor,  consistent  with 
the  objective  of  the  rule  and  of 
applicable  statutes,  to  fit  regulatory-  and 
informational  requirements  to  the  scale 
of  the  business,  organizations,  and 
governmental  jurisdictions  subject  to 
regulation."  To  achieve  that  principle. 
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the  Act  requires  agencies  to  solicit  and 
cronsider  flexible  rtfgulatorv  proposals 
and  to  explain  the  rationale  for  their 
actions.  The  Act  riovers  a  wide  range  of 
small  entities,  including  small 
businesses,  not-for-profit  organizations, 
and  small  governmental  jurisdictions. 
Agencies  must  perform  a  review  to 
determine  whether  a  proposed  or  final 
rule  will  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  If  the  determination  finds  that 
it  will,  the  agency  must  prepare  a 
regulatory  flexibility  analysis  (RFA)  as 
described  in  the  Act. 

However,  if  an  agency  determines  that 
a  proposed  or  final  rule  is  not  expected 
to  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities,  section  605(b)  of  the  1980  act 
provides  that  the  head  of  the  agency 
may  so  certify,  and  an  RFA  is  not 
required.  The  certification  must  include 
a  statement  providing  the  factual  basis 
for  this  determination,  and  the 
reasoning  should  be  clear. 

Recently,  the  Office  of  Advocacy  of 
the  Small  Business  Administration 
(SBA)  published  new  guidance  for 
Federal  agencies  responding  to  the 
requirements  of  the  Small  Business 
Regulatory  Enforcement  Act  of  1996. 
Following  the  SBA  guidance,  the  FAA 
conducted  the  required  review  of  this 
rule  and  determined  that,  based  on  the 
cost  assumptions  described  above,  it 
will  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
Accordingly,  a  full  regulatory  flexibility 
analysis  was  conducted  and  is 
summarized  as  follows. 

1 .  A  Description  of  The  Reasons  Why 
Action  By  The  Agency  Is  Being 
Considered 

In  recent  years,  a  trend  has  developed 
toward  fewer  products  that  are  of 
completely  new  designs,  which  would 
require  new  type  certificates.  Over  a 
period  of  time,  a  series  of  changes  to  an 
original  product  may  have  been  made  so 
that  the  current  model  is  considerably 
different  from  the  original  model. 
Although  each  changed  product  in  such 
a  series  of  changes  may  differ  little  from 
its  immediate  predecessor,  the 
collective  changes  can  result  in  a 
product  with  substantial  differences 
from  the  original  product. 

Another  trend  in  manufacturing  is  to 
keep  products  in  production  over 
several  decades.  Some  currently 
manufactured  airplanes  have  evolved 
from  airplane  models  originally  type- 
certificated  25  years  ago.  This  does  not 
imply  that  those  airplanes  are  unsafe, 
because  they  do,  in  practice,  have 
features  that  address  the  intent  of  most 
of  the  current  airworthiness  standards. 
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However,  current  procedural  regulations 
(part  21)  do  not  require  that  changed 
products  demonstrate  compliance  with 
all  current  airworthiness  standards. 
The  FAA  maintains  that  the  issue 
should  not  be  whether  a  product  is 
produced  under  a  new  type  certificate 
or  an  amended  one.  or  changed  under 
a  supplemental  type  certificate.  Nor 
should  the  certification  basis  of  a 
changed  pmduct  turn  on  the  fact  that 
the  product  is  to  be  modified  or  initially 
operated  by  a  small  (as  opposed  to  a 
large)  entity.  The  issue  is  whether  or  not 
the  level  of  safety  of  the  product, 
embodied  in  the  airworthiness 
standards  it  complies  with,  is  as  high  as 
practical. 

2.  A  Succinct  Statement  of  The 
Objectives  C)f,  and  Legal  Basis  For,  The 
Proposed  Rule 

The  objective  of  this  rule  is  to 
enhance  safety  by  applying  the  latest 
airworthiness  standards,  to  the  greatest 
extent  practical,  for  the  certification  of 
significant  design  changes  to  aircraft, 
aircraft  engines,  and  propellers. 

The  legal  basis  for  the  rule  derives 
from  Title  49.  U.S.C.  44701  which 
authorizes  the  FAA  Administrator  to 
promote  safety  of  flight  of  civil  aircraft 
in  air  commerce  by  prescribing,  in  part, 
minimum  standards  governing  the 
design  and  construction  of  aircraft, 
aircraft  engines,  and  propellers,  as  may 
be  required  in  the  interest  of  safety. 
Under  49  U.S.C.  §  44704,  the  FAA  may 
issue  type  certificates,  including 
supplemental  type  certificates,  for 
aircraft,  aircraft  engines,  and  propellers. 

3.  A  Description  of  The  Projected 
Reporting,  Recordkeeping  and  Other 
Compliance  Requirements  of  The 
Proposed  Rule.  Including  an  Estimate  of 
The  Classes  or  Types  of  Small  Entities 
That  Will  Be  Subject  to  The 
Requirement  and  The  Type  of 
Professional  Skills  Necessary  For 
Preparation  of  The  Report  or  Record 

As  detailed  previously  in  the 
regulatory  evaluation,  the  requirements 
imposed  by  this  rule  will  affect  future 
applicants  for  amended  and 
supplemental  type  certificates  for 
changed  aeronautical  products.  The  rule 
will  impose  both  administrative 
requirements  (with  certain  exceptions) 
and  compliance  requirements.  It  will 
require  applicants  to  comply  with  the 
regulations  in  effect  on  the  date  of  the 
application  for  the  change,  as  compared 
to  the  latest  certification  basis  of  the 
product  to  be  changed,  unless  one  of 
several  conditions  is  met.  Compliance 
with  the  later  set  of  regulations  will  not 
be  required.  (1)  if  the  change  is  not 
significant,  (2)  for  those  areas  or 


components  not  affected  by  the  change, 
(3)  if  such  compliance  would  not 
contribute  materially  to  the  level  of 
safety  of  the  changed  product,  or  (4)  if 
such  compliance  would  be  impractical: 
i.e.,  would  result  in  costs  that  would  not 
be  commensurate  with  the  safety  benefit 
that  would  be  derived. 

Applicants  for  changes  to  most 
products  would  need  to  evaluate  and 
demonstrate  to  the  FAA  the 
applicability  of  these  four  conditions  to 
their  product  changes,  if  compliance  to 
regulations  other  than  the  most  current 
is  to  be  required.  The  skill  level 
necessary  to  make  these  determinations 
will  vary  widely  with  the  scale  and 
engineering  complexity  of  the 
individual  product  change  involved.  In 
general,  these  skills  would  include  a 
working  knowledge  of  the  pertinent 
aviation  regulations,  the  ability  to 
evaluate  and  approve  technical  data, 
and  a  combination  of  training  and 
responsible  experience  in  the  field  or 
fields  of  engineering  pertinent  to  the 
product  change.  In  assessing  the 
administrative  costs  of  this  rule,  the 
regulatory  evaluation  assumes  a  fully 
burdened  labor  rate  of  $105  per  hour  for 
the  highest  skill  level  necessary  to  make 
and  support  the  determinations  called 
for  under  the  rule. 

4  An  Identification,  to  The  Extent 
Practicable,  of  All  Relevant  Federal 
Rules  That  May  Duplicate,  Overlap,  or 
Conflict  With  The  Rule 

The  FAA  is  unaware  of  any  federal 
rules  that  would  duplicate,  overlap,  or 
conflict  with  the  final  rule. 

5  A  Description  and  An  Estimate  of  The 
Number  of  Small  Entities  To  Which  The 
Rule  Will  Apply 

This  rule  will  apply  to  future 
applicants  for  amended  apd 
supplemental  type  certificates  for 
changed  aeronautical  products.  FAA 
regulations  are  typically  directed  toward 
some  closely  identified  industry  or 
occupation;  such  as  domestic  air 
carriers  or  private  pilots.  By 
comparison,  the  applicants  under  this 
rule  are  not  uniquely  defined,  and  may 
be  found  in  a  wide  variety  of  industries. 
In  assessing  this  rule,  the  FAA 
identified  63  industry  groups  in  19 
different  four-digit  standard  industrial 
classifications  (SIC)  that  would 
reasonably  include  applicants  for 
certifications  to  changed  aeronautical 
products.  These  industries  are  listed  as 
Table  9  of  the  appendix  to  the  full 
regulatory  evaluation. 

The  Small  Business  Administration 
(SBA)  provides  descriptive  national  data 
for  the  year  1995  on  U.S.  firms, 
aggregated  at  the  four-digit  SIC  level. 


These  data  include  the  numbers  of 
firms,  numbers  of  establishments, 
employment,  annual  payroll,  and 
estimated  receipts  by  employment  size 
of  firm.  Information  for  the  19  industry 
classifications  identified  under  this  rule 
were  combined  to  produce  the  following 
distributions. 


Number  ot 
employees 


Percent  of 
firms 


Annual  receipts 

per  employee 

($1  .OOO's) 


The  SBA  also  provides  small  business 
size  standards  for  each  industry.  The  19 
industry  groups  that  could  include  firms 
affected  under  this  rule  fall  into  four 
separate  SBA  standards  for  small 
business  definition:  500,  750.  1000,  or 
1500  employees.  As  part  of  the 
evaluation  for  this  rule,  the  FAA 
analyzed  the  employment  size  of  firms 
for  a  random  sample  of  227 
supplemental  and  amended  type 
certification  projects.  The  size 
distribution  of  these  samples  is 
presented  below. 


Number  of 


I  Percent  of 
samples 


Cumulative 
percent  of 


1—100       

44.1 
12.3 

1 

44.1 

101—500 

56.4 

501—750  

2.6 

59.0 

751—1000 

1.8 

60.8 

1001—1500  .... 

1.3 

62.1 

1501  or  more  . 

37.9 

100.0 

-    ■ 

Total 


100.00 


As  presented  in  the  table,  depending 
on  which  size  standard  is  applied, 
between  56.4  percent  to  62.1  percent  of 
the  changed-product  applications  that 
would  be  affected  by  this  rule  will  be 
submitted  by  small  businesses.  To 
simplify  discussion,  the  remainder  of 
this  analysis  is  based  on  the  62.1 
percent  proportion  and  uses  the  imder 
1500-employee  size  standard.  As 
estimated  in  the  full  regulatory 
evaluation,  the  FAA  expects  the 
administrative  equivalent  of  2,557 
applications  will  be  submitted  each 
year,  and  1,588  of  those  would  be  from 
small  firms. 

The  final  rule,  unlike  the  original 
rule,  includes  an  administrative 
exception  for  applications  related  to 
certain  small  aircraft.  Based  on  the 
sample  of  projects  that  were  analyzed 
for  this  rule,  16.7  percent  of  all 
applications  would  fall  under  this 
exception,  and  97.4  percent  of  the 


excepted  applications  would  be 
submitted  by  small  firms.  An  estimated 
417  of  the  total  aimual  1,588  small- 
business  applications  would  qualify  for 
this  exception,  and  the  remaining  1,171 
would  not. 

In  addition  to  the  administrative 
requirements  for  applications  that  are 
submitted,  the  rule  will  also  invoke 
certain  regulatory  compliance 
requirements  for  the  proportion  of 
applications  that  are  completed  and 
certificated.  Some  1,649  of  the  total 
applications  are  completed  annually  as 
amended  or  supplemental  type 
certificates  and  would  be  subject  to  the 
rule's  compliance  provisions.  Of  these, 
an  estimated  1 .024  will  be  from  small 
firms. 

Regulatory  Flexibility  Cost  Analysis 

The  full  regulatory  evaluation 
forecasted  costs  over  a  20-year  period, 
beginning  in  the  year  2000,  and 
assumed  a  three-percent  annual  increase 
in  applications.  For  all  applicants,  the 
first  year  administrative  costs  of  the  rule 
are  projected  to  equal  $1,975,530  (1998 
present  value  $1,725,504).  Using  the 
1500-employee  size  standard,  small 
firms  are  projected  to  incur  56.6  percent 
of  those  costs,  equaling  $1,118,679  with 
a  1998  present  value  of  $977,098.  The 
small  business  proportion  of  expected 
administrative  costs  (56.6  percent)  is 
lower  than  the  proportion  of 
applications  expected  from  small 
business  (62.1  percent)  because  a 
significantly  higher  proportion  of  the 
administrative  exceptions  under  the 
rule  are  projected  for  small  business 
applicants.  This  disproportionate 
exception  rate  also  causes  the  average 
increased  administrative  cost  per  small 
business  application  ($664)  ^  to  be 
smaller  than  the  average  for  all 
applicants  ($728.)  For  the  20-year  study 
period,  incremental  small  business 
administrative  costs  under  the  rule  are 
projected  to  total  $30,059,321  with  a 
1998  present  value  of  $13,938,179. 

The  regulatory  evaluation  also  details 
the  incremental  costs  expected  under 
the  rule  for  compliance  with  later 
regulations.  Based  on  the  evaluation  of 
sample  applications,  48  percent  of  the 
future  certifications  from  small  business 
firms  would  be  required  to  meet  some 
measure  of  additional  later  regulations. 
This  proportion  is  higher  than  the 
parallel  figxire  of  41  per  cent  for 


applications  from  all  firms. ^  In  turn,  this 
higher  incidence  rate  also  produces 
higher  small  business  costs  per 
certification  action  if  it  is  assumed  that 
the  scale  and  complexity  of  small 
business  and  large  business  certification 
projects  are  the  same.  In  the  absence  of 
reliable  project  size  estimates,  the 
regulatory  evaluation  has  employed  a 
uniform  $100,000  project  size  as  a  unit 
factor  to  facilitate  decision-making. 
However,  the  FAA  does  not  believe  that 
the  projects  submitted  by  small  and 
large  businesses  are  typically  equal  in 
scale  and  complexity. 

While  this  analysis  uses  a  compliance 
cost  of  $100,000  for  a  single  project,  the 
FAA  believes  there  is  a  wide  range  of 
compliance  costs.  For  example: 

1.  A  SI  00  thousand  dollar  project.  An 
emergency  medical  service  system  for  a 
helicopter  over  3,000  pounds.  This 
modification  includes  a  litter/restraint 
system,  medical  equipment  (oxygen, 
ventilator,  air  piunp,  defibrillator,  etc.), 
and  an  auxiliary  electrical  system. 

2.  A  $20  to  $50  thousand  dollar 
project.  An  improved  stainless  steel 
exhaust  system  for  a  twin-engine 
general  aviation  aircraft 

3.  A  $15  thousand  dollar  project.  The 
purchase  and  installation  of  an  avionics 
instrument  system.  For  a  simple 
sensitivity  test,  the  compliance  cost 
estimate  is  directly  related  to  changes  in 
the  assumed  $100,000  compliance  cost 
per  project.  If,  for  example,  the  project 
cost  for  small  business  is  better 
represented  by  $20,000.  then  the 
compliance  cost  estimates  should  be 
reduced  by  80  percent. 

With  the  above  sensitivity  test  in 
mind  and  using  the  $100,000  project 
size  cost,  small  business  applications 
are  expected  to  incur  a  year  2000 
compliance  cost  of  $3,582,317  (with  a 
1998  present  value  of  $3, 128,934). ^  This 
represents  an  average  increase  of  $3,198 
per  project,  assuming  a  unit  $100,000 
base  project  size."*  Over  the  twenty-year 
study  period,  small  business 
compliance  costs  under  this  scenario  are 
projected  to  total  $96,006,280  (with  a 
1998  present  value  of  $44,532,108). 

Affordability  Analysis 

If  the  assumed  $100,000  unit  of 
project  size  is  also  assumed  to  be  the 
average  size  for  a  small-business  project. 


1  Note  that  these  are  average  costs  per  application, 
not  per  affected  application.  Based  on  the  sample. 
36  percent  of  all  small  business  applications  would 
meet  the  "small  aircraft"  exception  under  the  rule 
and  incur  no  incremental  administrative  costs 


-  Note  that  the  "small  aircraft"  exception  under 
the  rule  will  not  alter  compliance  decisions  nor 
alleviate  their  costs 

^For  computational  simplicity,  the  regulator\ 
evaluation  overstates  initial  annual  compliance 
costs  by  assuminji  that  all  such  costs  would  occur 
in  the  year  that  the  proiect  is  approved   In  reality, 
they  would  occur  over  several  years 

*  .Aircraft  operators  or  modifiers  lypicaliv  do  not 
amortize  the  incremental  cost  of  S3. 200  for  a 
modification  totaling  Si 00.000  or  more. 
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the  increased  administrative  cost  per 
project  ($664)  can  be  added  to  the 
increased  compliance  cost  per  prnit>ct 
($3,198)  to  provide  an  expected  average 
increase  of  $,l.Ht)2  per  project.  The 
relative  effect  of  these  costs  [)er  small 
firm  is  a  function  of:  (1)  the  size 
(receipts)  of  that  firm,  and  (2)  the 
number  of  project  applications  that  a 
firm  submits/completes  per  year."  The 
following  table  presents  the  average 
impact  of  the  rule  as  a  pen:entage  of  a 
firms  annual  receipts,  for  various 
assumptiims  on  firm  size  and  annual 
number  of  projw.ts.  For  example,  a  firm 
with  5  projects  per  year  would  incur 
additional  costs  of  5  times  $3,862;  or 
$19,310  for  the  year.  If  that  firm 
employs  10  people,  with  each  employee 
producing  an  average  $148,000  of 
receipts  per  year  (from  the  "annual 
receipts  per  employee '"  factors  reported 
above  in  paragraph  5)  the  firms  total 
re<;eipts  would  equal  $1  48  million.  For 
this  example  combination  of  employees 
and  proje<:ts.  the  $19,310  one-year 
impact  of  the  rule  would  equal  1.30 
percent  of  the  $1  48  million  estimated 
annual  receipts  of  the  firm  As  a  matter 
of  context,  it  should  be  noted  that  FAA 
analysis  of  the  ACOS  data  shows  that  52 
percent  of  applications  were  submitted 
by  firms  that  only  submitted  one 
application  in  that  year. 

Average  Impact  of  Rule  as  a 
Percentage  of  Annual  Receipts 
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Employees 

Annual  No.  of  projects 

1                    5          ,      10 

10     

0  26%            130%'  2  61% 
0  02°.,             0  12°.,     0  24% 

0  00°'o  :          0  01%     0  02°o 

1 i.                     1 

100    

1000    

Disprnportionalitv  Analysis 

As  discussed  in  the  cost  and 
affordabilitv  analyses  .ihoyc.  a  higher 
proportion  of  total  certification 
applu:ations  is  n-ceived  from  small 
busines.ses  (62,1  pen;»'nt)  than  from 
large  businesses  (.17  9  percent).  This  is 
not  surp)rising  given  the  relative 
proportions  of  numbers  of  small  and 
large  businesses   (U  lompari.son.  the 
small  business  proportion  of  expt'cted 
administrative  costs  (.'>().»)  percent)  will 
be  lower  than  the  proportion  of 
applications  expected  from  small 
businesses  (62  1  percent)  because  a 
significantly  higher  proportion  of  the 
administrative  exceptions  under  the 
rule  are  projected  for  small  business 
applicants   By  conip-Tisoii.  the  sample 
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survey  assessment  predicts  that  small 
business  applicants  will 
disproportionately  incur  the  additional 
costs  of  complying  with  later 
regulations  as  a  result  of  the  rule.  The 
sample  survey  predicts  that  the  rule  will 
requirt!  48  percent  of  small  business 
applicati(ms,  as  compared  to  29  percent 
of  large  business  applications,  to 
comply  with  later  regulations. 

Cnmpetitivenfss  Analysis 

As  discussed  above,  it  appears  that 
there  will  be  proportionally  higher 
compliance  costs  imposed  by  the  rule 
on  small  than  on  large  businesses.  This 
information  is  not  sufficient,  however, 
to  determine  the  impact  of  the 
competitiveness  of  small  business  vis-a- 
vis large  entities.  There  is  a  wide 
divergence  in  the  characteristics  and 
ultimate  consumer  of  products.  There  is 
a  fundamental  difference  among  large, 
fixed-wing  commercial  aviation,  general 
aviation,  and  rotorcraft.  Also,  the 
products  that  are  produced  by  the 
c;ompanies  that  are  subject  to  the  rule 
are  not  homogeneous  The  wide  range  of 
products  that  would  be  certificated 
under  this  rule  includes  major  aircraft 
c(jmponents  such  as  wings,  diversely 
unique  avionics,  and  small 
subas.semblies  such  as  seat  fasteners. 
Al.so.  many  of  the  larger  companies  in 
this  field  are  a.ssemblers  of  products  that 
often  are  produced  by  small  companies. 
As  such,  the  large  companies  mav  be 
customers  rather  than  competitors  to  the 
afffH.ted  small  companies 

Busini'ss  CVosure  Analysis 

The  FAA  believes  that  the  average 
impact  of  the  rule  gauged  by  the  cost  of 
the  rule  per  year  relative  to  an  afffH;ted 
tirms  average  annual  r»K:eipts  is  likely 
to  be  low   In  ca.ses  where  the  potential 
costs  would  be  prohibitive,  firms  may 
decide  not  to  proceed  with  the  intended 
change  This  would  prevent  cash  flow 
problems,  hjsses,  and  business  closure 
in  the  short  run   However,  a  series  of 
decisions  not  to  certify  new  products 
c  iHild  affect  long  run  business  viability. 
Hdse<i  on  the  sample  of  2.50  applications 
analyzed  by  the  FAA,  the  agency 
believes  that  the  vast  majority  of 
.ipplii  ations  would  not  impose  high 
enough  compliance  costs  to  threaten 
business  closure  of  small  business. 

l)fS(  nptinn  of  Ahcrnativrs 

Thre<>  pnmar>'  alternatives  were 
considered  in  c:rafting  this  rule  The  first 
would  be  to  take  no  new  rulemaking 
action  and  to  retain  the  changed- 
pfoduct  certification  process  as  it  now 
exists  The  FAA  opposes  this  alternative 
because  it  would  not  address  the 
problem  whereby  a  series  of  cumulative 


changes  can  result  in  a  model  that  is 
substantially  different  from  the  original 
model,  yet  that  product  is  not  required 
to  demonstrate  compliance  with  all  the 
recent  airworthiness  standards. 

The  second  evident  alternative  would 
be  to  retain  the  existing  certification 
process  for  changes  to  small  aircraft, 
since  the  bulk  of  these  applications  are 
submitted  by  small  firms.  Again,  the 
FAA  opposes  this  alternative  since  it 
would  leave  the  existing  problem  for  a 
segment  of  the  industry  and  would 
create  an  unacceptable  inequity  across 
aircraft  model  sizes. 

As  an  alternative  to  full  exclusion 
from  the  rule,  the  FAA  has  included  a 
small-aircraft  exception  for  the 
administrative  responsibUities  of  the 
final  rule,  but  not  for  its  compliance 
provisions.  This  exception  was 
specifically  added  to  address  small 
business  concerns  that  arose  from  the 
proposed  rule.  The  exception  will  apply 
to  applicants  for  changes  to  either:  (l) 
non-turbine  rotorcraft  of  3.000  pounds 
or  less  maximum  weight,  or  (2)  other 
aircraft  of  6.000  pounds  or  less.  For 
changes  to  such  products,  the  FAA  (i.e., 
the  Aircraft  Certification  Office  (AGO) 
processing  the  application)  may  make 
an  initial  determination  that  one  or 
more  later  airworthiness  standards 
should  be  part  of  the  certification  basis 
of  the  changed  product.  If  the  AGO 
makes  that  determination,  the  applicant 
may  submit  technical  analyses  to 
convince  the  AGO  that  compliance  with 
the  later  regulation(s)  would  be 
impractical  or  would  not  contribute 
materially  to  the  level  of  safety  of  the 
product.  However,  as  discussed 
previously  in  this  summary',  the 
regulatory  analysis  makes  the 
conservative  assumption  that  the 
applicant  will  forgo  the  administrative 
costs  of  those  technical  analyses  and 
incur  the  compliance  costs  (estimated  to 
be  twice  that  of  administrative  costs) 
attributable  to  the  later  regulation(s). 

Based  on  the  sample  survey.  16.7 
percent  of  all  project  applications  would 
qualify  for  this  exception,  and  97.4 
percent  of  the  excepted  applications 
would  come  from  small  firms  (fewer 
than  1500  employees).  In  point  of  fact, 
81  6  percent  of  the  exceptions  would  go 
to  firms  with  less  than  100  employees. 
The  value  of  applicant  costs  that  will 
be  averted  by  the  small-aircraft 
exception  is  detailed  in  the  full 
regulatory-  evaluation.  The  expected 
value  of  all  exceptions  in  the  first  year 
of  the  rule  (year  2000)  is  calculated  at 
$457,224.  Over  the  20-year  study 
period,  the  value  of  exceptions  totals  to 
$12.3  million  with  a  1998  present  value 
of  $5.7  million.  Again,  over  97  percent 
of  this  relief  will  go  to  small  businesses. 


The  small-aircraft  exception  provision  is 
predicted  to  reduce  the  rule's 
administrative  burden  on  small 
businesses  by  27.6  percent  from  the 
level  that  would  exist  without  it.  The 
total  small  business  cost  burden 
(administrative  and  compliance  costs) 
will  be  6  percent  lower  as  a  result  of  this 
exception. 

Otner  alternatives  were  considered, 
but  were  determined  not  to  be 
practicable.  These  included  (1) 
requiring  applicants  for  changes  to 
comply  with  the  latest  regulations,  with 
no  exceptions:  and  (2)  requiring  a 
complete  recertification  at  certain 
intervals  (10  years). 

Compliance  Assistance 

The  FAA  will  issue  an  advisory 
circular  based  on  this  rulemaking.  The 
circular  will  provide  examples  and 
guidance  for  determining  the 
certification  basis  of  changed 
aeronautical  products.  Small  businesses 
and  other  applicants  may  follow  this 
guidance  in  developing  their  own 
arguments  as  to  the  appropriate 
certification  basis  of  their  changed 
products.  The  circular  will  be  available 
from  the  FAA's  aircraft  certification 
offices  and  through  the  FAA  website. 

The  agency  intends  to  use  a  variety  of 
additional  mechanisms  to  inform 
applicants  cUid  industry  trade 
associations  of  the  rule  change  and  to 
explain  the  new  procedures.  The  FAA 
will  serve  copies  of  this  final  rule 
document,  with  the  Regulatory 
Evaluation  Summary,  on  trade 
associations  that  represent  most  of  the 
small  entities  affected  by  this  rule.  The 
FAA  also  will  utilize  its  directorate 
newsletters  to  inform  industry.  The 
agency  will  present  information  on  the 
new  rule  at  industry  and  FAA  designee 
meetings.  In  addition,  a  training  video 
and  instructional  materials  are  being 
developed  that  will  introduce  the  new 
rule  and  explain  the  respective  roles  of 
applicants  and  FAA  personnel.  These 
products  will  also  be  available  to  small 
businesses  through  the  aircraft 
certification  offices. 

International  Trade  Impact  Assessment 

The  provisions  of  this  rule  promote 
international  trade  for  U.S.  firms  doing 
business  in  foreign  countries  and 
foreign  firms  doing  business  in  the 
United  States.  The  final  rule  results, 
primarily,  from  a  recommendation 
harmonized  with  the  aviation 
authorities  of  Canada  and  Europe. 
Transport  Canada  and  the  Joint  Aviation 
Authorities  have  proposed  similar 
corresponding  changes  to  regulations 
governing  type  certification  procedures 
for  changed  products. 


The  Trade  Agreements  Act  (19  U.S.C. 
2531-2533)  prohibits  agencies  from 
setting  standards  that  create 
unnecessary  obstacles  to  the  foreign 
commerce  of  the  U.S.  This  final  rule 
imposes  additional  safety  requirements 
for  aviation  products  that  are  registered 
in  the  U.S.  Thus,  this  final  rule  does  not 
create  any  unnecessary'  obstacles  to  the 
foreign  commerce  of  the  U.S. 

Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (the  Act),  codified 
as  2  U.S.C.  1501-1571.  requires  each 
Federal  agency,  to  the  extent  permitted 
by  law,  to  prepare  a  written  assessment 
of  the  effects  of  any  Federal  mandate  in 
a  proposed  or  final  agency  rule  that  may 
result  in  expenditures  by  State,  local, 
and  tribal  govenunents,  in  the  aggregate, 
or  by  the  private  sector  of  $100  million 
or  more  (adjusted  annually  for  inflation) 
in  any  one  year. 

This  rule  does  not  meet  the  thresholds 
of  the  Act.  Therefore,  the  requirements 
of  Title  II  of  the  Act  do  not  apply. 

Executive  Order  13132,  Federalism 

The  FAA  has  analyzed  this  proposed 
rule  under  the  principles  and  criteria  of 
Executive  Order  13132,  Federalism.  We 
determined  that  this  action  would  not 
have  a  substantial  direct  effect  on  the 
States,  on  the  relationship  between  the 
national  Government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  govenunent.  Therefore,  we 
determined  that  this  notice  does  not 
have  federalism  implications. 

Environmental  Analysis 

FAA  Order  1050. ID  defines  FAA 
actions  that  may  be  categorically 
excluded  from  preparation  of  a  National 
Environmental  Policy  Act  (NEPA) 
environmental  assessment  or 
environmental  impact  statement.  In 
accordance  with  FAA  Order  1050. ID, 
appendix  4,  paragraph  4(j),  this 
rulemaking  action  qualifies  for  a 
categorical  exclusion. 


14  CFRPart21 

Aircraft.  Aviation  safety.  Safety,  Type 
certification 

14  CFRPart25 

Aircraft,  Aviation  safety.  Safety.  Type 
certification 

Adoption  of  Amendments 

Accordingly,  the  FAA  amends  parts 
11,  21.  and  25,  Chapter  1  of  Title  14. 
Code  of  Federal  Regulations,  as  follows: 

PART  11— GENERAL  RULEMAKING 
PROCEDURES 

1.  The  authority  citation  for  part  11 
continues  to  read  as  follows: 

Authority:  49  U  S  C.  106(g).  40101.  40103. 
40105.  40109.  40113.  44110.  44502.  44701- 
44702.  44711.46102. 

2.  Section  11.11  is  amended  by 
removing  the  first  sentence  and  adding 
two  sentences,  in  its  place,  to  read  as 
follows: 

§11.11     Docket. 

Official  FAA  records  relating  to 
rulemaking  actions  are  maintained  in 
current  docket  form  in  the  Office  of  the 
Chief  Counsel.  These  records  include: 
Proposeds,  notices  of  proposed 
rulemaking,  written  material  received  in 
response  to  notices,  petitions  for 
rulemaking  and  exemptions,  written 
material  received  in  response  to 
summaries  of  petitions  for  rulemaking 
and  exemptions,  petitions  for  rehearing 
or  reconsideration,  petitions  for 
modification  or  revocation,  notices 
denying  petitions  for  rulemaking, 
notices  granting  or  denying  exemptions, 
summaries  required  to  be  published 
under  §  11.27.  special  conditions 
required  as  prescribed  under  §§21.16  or 
21.101(d)  of  this  chapter.  wTitten 
material  received  in  response  to 
published  special  conditions,  reports  of 
proceedings  conducted  under  §  11.47. 
notices  denying  proposals,  and  final 
rules  or  orders. 


Energy  Impact 

The  energy  impact  of  the  rule  has 
been  assessed  in  accordance  with  the 
Energy  Policy  and  Conservation  Act 
(EPCA)  Pub.L.  94-163.  as  amended  (42 
U.S.C.  6362).  It  has  been  determined 
that  it  is  not  a  major  regulatory  action 
under  the  provisions  of  the  EPCA. 

List  of  Subjects 

14  CFRPart  11 

Administrative  practices  and 
procedures  reporting 


*   *   * 


PART  21— CERTIFICATION 
PROCEDURES  FOR  PRODUCTS  AND 
PARTS 

3.  The  authority  citation  for  part  21 
continues  to  read  as  follows: 

Authority:  42  T.S.C.  7572:  49  U.S.C 
lOB(g).  40105.  40113.  44701-i4702.  44707. 
44709.44711.44713.44715.45303 

4.  Section  21.19  is  revised  to  read  as 
follows: 

§21.19    Changes  requiring  a  new  type 
certificate. 

Each  person  who  proposes  to  change 
a  product  must  apply  for  a  new  type 
certificate  if  the  Administrator  finds  that 
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thf  [jrnposfd  (  h<int;f  in  design,  power. 
thrust,  or  vvfiyht  is  sn  fxtfiisivt'  th.it  ,i 
suhst.mtiallv  (  niniilcii.  luvcsti^^ation  of 
(  oniph.uH  I'  with  thi-  .ipplit  ,i[)ie 
rt'tiiilritioii.s  IS  rtMiuircd 

")    .Scitioii21    101  is  rt-Msi'ii  to  rcid  ,is 
follows 

§21.101     Designation  of  applicable 
regulations. 

(a)  An  appJK  ant  for  a  (  h.in^c  to  ,i  tvfic 
ct-rtificatc  niiisl  show  that  the  changed 
product  loinplifs  with  the 
airworthint'ss  riMpiircmHnts  appiuablf' 
to  the  < :att'gor\-  of  the  product  in  (dfect 
on  thf  (iatf  of  tfic  application  for  the 

(  han^f  And  with  parts  t4  and  :U)  of  this 
chafitcr   Exceptions  are  det.iiled  in 
paragrafihs  (h)  and  ((  )  of  this  section 

(b)  If  [laragraphs  (h)(1).  (2).  or  (:i)  of 
this  section  applv.  an  applu  ant  niav 
show  that  the  changed  product  complies 
with  an  earlier  amendment  of  a 
regulation  re(iuired  l)v  paragra[)h  (a)  of 
this  section,  and  of  anv  other  regulation 
the  Administrator  finds  is  dire<  tlv 
related    However,  the  earlier  amended 
regulation  may  not  precede  either  the 
cf)rresponding  regulation  inc  orporated 
by  refertuice  in  the  tyjje  certificate,  or 
anv  regulation  in  i?*^2:t  2,  2.*i  2.  27  2,  or 
29.2  of  this  chapter  that  is  rel.iled  to  the 
change  The  applu  ant  may  show 
compliance  with  an  earlier  amendment 
of  a  regulation  for  anv  i>f  the  follnwing 

(DA  change  that  the  Administrator 
finds  not  to  he  signitu  ant    In 
determining  whether  a  specifii  c  hange 
IS  significant,  the  Administrator 
I Diisiders  the  (  h.inge  in  ( ontext  with  all 
t)revious  relevant  design  (  hanges  and  all 
related  revisions  to  the  applu  able 
regulations  iiu  (irfHirated  iii  the  type 
(,ertifi(  ate  fur  ttie  [irodui  I    Changes  that 
meet  one  of  the  (olio wing  i  riteri.i  ,ire 
automatu  ally  i  (nisidered  sigmfii  ant 

(i)  The  gener.il  (  onfiguration  nr  the 
prim  iples  of  (  oiistriK  tmn  are  nnt 
retained 

(ill  The  assuniptimis  used  fur 
I  ertifii  ation  of  the  prudui  t  tn  Ix' 
changed  do  imt  rein.im  \  alid 

(2)  l-.cK  h  are.i,  s\stem,  (  nmpoiieiit 
eciuifiment,  or  apjiliaiu  e  lliat  t)ie 
.\dmmistratiir  finds  is  imt  ,ifte(  ted  li> 
tfie  change 

(II  l'.,u  ]\  area.  s\  stem,  i  ompmient, 
e<}uipment,  or  aiijiliaiK  e  that  is  attei  ti'd 
by  the  I  h.inge,  for  wliu  h  the 
Admiinstralor  finds  that  t  omplia 


with  a  regulation  des(  ribed  in  paragraph 
(a)  of  this  sec:tion  would  not  contribute 
materially  to  the  le\  el  of  safety  of  the 
changed  produc  t  or  would  be 
impractical 

((  )  An  ap[)licant  for  a  change  to  an 
air(  raft  (other  than  a  rotorcraft)  of  6.000 
pounds  or  less  maximum  weight,  or  to 
.1  non-turbine  rotorcraft  of  .3.000  pounds 
or  less  maximum  weight  may  show  that 
the  (hanged  product  complies  with  the 
regulations  incorporated  by  reference  in 
the  type  certificate.  However,  if  the 
Administrator  finds  that  the  trhange  is 
significant  in  an  area,  the  Administrator 
may  designate  compliance  with  an 
amendment  to  the  regulation 
incorporated  by  reference  in  tht>  type 
certificate  that  applies  to  the  change  and 
any  regulation  tfiat  the  Administrator 
finds  is  directly  related,  unless  the 
Administrator  also  finds  that 
compliance  with  that  amendment  or 
regulation  would  not  contribute 
materially  to  the  level  of  safety  of  the 
<  hanged  product  or  would  be 
impractical 

(d)  If  the  Administrator  finds  that  the 
regulations  in  effect  on  the  date  of  the 
applu  ation  for  the  change  do  not 
provide  adequate  standards  with  respect 
to  the  proposed  change  because  of  a 
novel  or  unusual  design  feature,  the 
.([jplu.ant  must  also  comply  with  spec;ial 
(  onditions.  and  amendments  to  those 
s[)e(  lal  conditions,  prescribed  under  the 
provisions  oft}  2116.  to  provide  a  level 
of  safety  equal  to  that  established  by  the 
regulations  in  effect  on  the  date  of  the 
.i|n)lication  for  the  (  hange 

(e)  .An  application  for  a  change  to  a 
type  certifif  ate  for  a  transport  category 
airi  raft  is  effective  for  5  \ears,  and  an 
applu  alion  for  a  i  hange  to  anv  other 
type  (  ertifu  ate  is  effecti\e  for  :i  years 
II  the  (hange  has  not  been  approved,  or 
if  It  IS  (  lear  that  it  will  not  be  a[)proyed 
under  the  time  limit  established  under 
this  [)aragraph,  the  ap[)lu  ant  m,iv  (io 
either  of  tlie  following, 

(  1  I  File  a  new  applu. ation  for  a  (  hang< 
to  the  t\pe  (  ertifu  ate  and  (  om[)l\'  with 
.ill  the  provisions  of  paragra[)h  (a)  of  thi 
•(  lion  afiplu  able  to  an  origina 

!•: 

ap[ilu  ation  and  t  oiiiplv  with  tht 
pro\  isioiis  of  paragraph  (a)  of  this 
se(  tioii   The  applu  ant  must  then  select 
a  new  applu  .ition  date   The  new 


ijjplu  ation  fi  )r  a  (hange 

I  File  for  .111  extension  of  the  original 


application  date  may  not  precede  the 
date  the  change  is  approved  bv  more 
than  the  time  period  established  under 
this  paragraph  (p) 

(f)  For  aircraft  certificated  under 
«5«52M7(b).  21,24.  21.25.  and  21.27  the 
airworthiness  requirements  applicable 
to  the  catt'gory  of  the  product  in  effect 
on  the  date  of  the  application  for  the 
change  include  each  airworthiness 
requirement  that  the  Administrator 
finds  to  be  appropriate  for  the  type 
certification  of  the  aircraft  in  accordance 
with  thos(>  sections. 

6.  Section  21.115  is  amended  bv 
revising  paragraph  (a)  to  read  as  follows: 

§  21 .11 5    Applicable  requirements. 

(a)  Each  applicant  for  a  supplemental 
type  certificate  must  show  that  the 
altered  product  meets  applicable 
requirements  specified  in  §21.101  and. 
in  the  case  of  an  acoustical  change 
described  in  §  21.93(b),  show 
compliance  with  the  applicable  noise 
requirements  of  part  36  of  this  chapter 
and,  in  the  case  of  an  emissions  change 
described  in  §  21.93(c),  show 
compliance  with  the  applicable  fuel 
venting  and  exhaust  emissions 
requirements  of  pari  34  of  this  chapter 


PART  25— AIRWORTHINESS 
STANDARDS:  TRANSPORT 
CATEGORY  AIRPLANES 

7  Tht>  authority  citation  for  part  25 
( ontinues  to  read  as  follows: 

.\ulhorily:  4'n    S  (  :    10(.(g|,  401  1  f,  44701  - 
44~ll.',  44"II4 

H   Section  25,2  is  amended  bv  revising 
paragraph  ((  )  to  read  as  follows: 

§  25.2     Special  retroactive  requirements. 
•  «  ♦  •  « 

((  1  (lompliance  with  subsequent 
re\  isions  to  the  sections  specified  in 
paragraph  (a)  or  (b)  of  this  section  may 
be  elt!cted  or  may  be  required  in 
accordan(e  with  §21  101(a)  of  this 
(  hapter 

Issii,.,!  i;i  W.ishmgtnn,  IX;,  on  Md\    !1. 
-'IKtO 

lane  F.  fiarvt-v. 

.■\Jniijii'.trciti  T 

:fKI).K     ()0-14(l,-.2  KiI.mI  (.-J-()(),  iui,i.im| 
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DEPARTMENT  OF  AGRICULTURE 

Cooperative  State  Research, 
Education,  and  Extension  Service 

Small  Business  Innovation  Research 
Grants  Program  for  Fiscal  Year  2001 ; 
Request  for  Proposals  and  Request  for 
Input 

agency:  Cdopcnituf  State  Kfs.Mri  h. 
EducrftiDii.  and  Kxtftisioii  ScrvK  r 
USDA. 

action:  Notice  of  Availdhilitv  of 
Progrum  Solicitation  and  Kiujiicst  for 
Proposals  for  Fiscal  Year  2001  Small 
Business  Innovation  Kesearch  (irants 
Program  and  Ke(iiiest  for  Input 

SUMMARY:  Notice  is  herehv  given  that 
under  the  authority  of  the  Small 
Business  Innovation  Development  Act 
of  1982.  as  amended  (15  i:  S C   hJH)  and 
section  ti30  of  the  Ai  t  making 
appropriations  for  Agriculture,  Rural 
Development,  and  Related  Agencies 
programs  for  the  fisc  al  year  ending 
September  ,)().  14H7.  and  for  other 
purposes,  as  made  applicable  bv  sih  tion 
101(a)  of  Public  Law  Number  99- .591. 
100  Stat   3341.  the  I'  S    Department  of 
Agriculture  (USDA)  expects  to  award 
project  grants  for  certain  areas  of 
research  to  science-based  small  business 
firms  through  phase  I  of  its  Small 
Business  Innovation  Rcisearch  (SBIR) 
Cirants  Program 

By  this  notic:e.  the  Cooperative  State 
Kesearch,  Education,  and  Kxtension 
Service  (CSREES)  additionally  solicits 
stakeholder  input  from  any  interested 
party  regarding  the  Fiscal  Year  2001 
SBIR  (Grants  Program  Kecpjest  for 
Proposals  for  use  in  the  development  of 
the  next  rc'cjuest  for  proposals  for  this 
program 

DATES:  All  phase  I  [)roposals  must  be 
rec:eived  at  I  'SDA  on  or  before  August 
31.  2000.  Proposals  not  received  on  or 
before  this  date  will  not  be  considered 
for  funding 

ADDRESSES:  .Ml  [iropos.ils  tiiust  be 
submitted  to  the  following  address 
Small  Business  Innovation  Researc  li 
Program;  c:/o  Proposal  Services  I   nil. 
Cooperative  State  Rese.in  h.  K(lu(  .itioii. 
and  Extension  Service:  ('  S    Department 
of  Agru  ultiire;  STOP  224.'i.  1400 
IndependeiK  e  Avenue.  S\V  . 
Washington.  DC  202.tO--2245 

Note:  The  address  for  band  delivereil 
proposals  or  proposals  subinilted  usiiit^ 
an  exprt!ss  m.iil  or  overiugbt  (ourier 
servic:e  is:  Small  Business  Innovation 
Researc:h  Program;  i    o  Proposal  Servu  es 
Cnit;  Coofx-ralive  St.ite  Resean  b. 
Education,  and  Extension  Servic  e,  C  S 
Department  of  Agric:ulture.  Room  .30. i. 
Aeros[),i(e  Center.  901  D  Street.  SW  . 
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Washington.  D  C:   20024   Telephone: 
(202) 401-5048 

Written  user  input  i omments  should 
be  submitted  by  mail  to   Office  of 
Extramural  Programs;  Competitive 
Researc  h  Crants  and  Awards 
Management.  I  !SDA-CSREES;  Stop 
2299.  1400  Inclependence  Avenue.  SW  ; 
Washington.  DC  2025O-2299;  or  via  e- 
mail  to   RFP-()EP@reeusda.gov    In  your 
c:omments.  please  inc:lude  the  name  of 
the  program  and  the  fiscal  year  of  the 
recjuest  for  proposals  to  which  you  are 
responding. 

FOR  FURTHER  INFORMATION  CONTACT:  Or 

Charles  F  Cleland.  Director.  SBIR 
Program;  C;ooperatiye  State  Research, 
Educ:ation.  and  Extension  Service;  STOP 
2243;  1400  Independence  AvenUe,  SW.; 
Washington.  DC  20250-2243 
Telephone:  (202)  401-4002.  Facsimile: 
(202)401-6070 

SUPPLEMENTARY  INFORMATION:  This 
fjrogram  will  be  administered  by  the 
Cooperative  State  Research,  Education, 
and  Extension  Service  Firms  with 
stnmg  scientific  research  capabilities  in 
the  topic  areas  listed  below  are 
encouraged  to  participate  Objectives  of 
the  three-phase  program  include 
stimulating  technological  innovation  in 
the  private  sector,  strengthening  the  role 
of  small  businesses  in  meeting  Federal 
research  and  development  needs, 
increasing  private  sector 
commercialization  of  innovations 
derived  from  I'SDA-supported  research 
and  development  efforts,  and  fostering 
and  encouraging  participation  of 
women-owned  and  socially  and 
economically  disadvantaged  small 
business  conc:erns  in  tec  hnological 
innovation 

The  total  amount  expected  to  be 
available  for  phase  I  of  the  SBIR 
Program  m  fiscal  year  (FY)  2001  is 
approximately  $5,500,000.  The 
solicitation  IS  being  announc:ed  to  allow 
adequate  time  for  potential  recipients  to 
prepare  and  submit  applications  bv  the 
(  ioMug  date  of  August  3  1 .  2000   The 
research  to  be  supported  is  in  the 
following  topic  areas 

1  Forests  and  Relat(>d  Resources 

2  Plant  Production  and  Protection 

3  .\nimal  Production  and  Protection 

4  .\ir  Water  and  Soils 

5  Food  Sc  ienc f  dnd  Nutrition 
t>   Rural  and  Community 

Develo[)ment 

7    ,\(]ii<i(  ulture 

H    Industrial  .Xfiplications 

9   Marketing  and  Trade 

The  award  of  any  grants  under  the 
provisions  of  this  program  is  subiec:t  to 
the  availability  of  appropriations. 

This  program  is  sub)ec:t  to  the 
provisions  found  at  7  CFR  part  3403. 


These  provisions  set  forth  procedures  to 
be  followed  when  submitting  grant 
proposals,  rules  governing  the 
evaluation  of  proposals  and  the 
awarding  of  grants,  and  regulaticms 
relating  to  the  post-award 
administration  of  grant  projects.  In 
addition,  USDA  Uniform  Federal 
Assistance  Regulations  (7  CFR  part 
3015).  Governmentwide  Debarment  and 
Suspension  (Non-procurement)  and 
Governmentwide  Requirements  for 
Drug-Free  Workplace  (Grants) 
regulations  (7  CFR  part  3017). 
Restrictions  on  Lobbying  regulations  (7 
CFR  part  3018),  and  Debt  Management 
regulations  (7  CFR  part  3)  apply  to  this 
program.  Copies  of  7  CFR  parts  3403, 
3015,  3017,  3018.  and  3  may  be 
obtained  by  writing  or  calling  the  office 
indicated  below. 

The  program  solicitation,  which 
contains  research  topic  descriptions  and 
detailed  instructions  on  how  to  apply, 
may  be  obtained  by  writing  or  calling 
the  following  office:  Proposal  Services 
Unit;  Cooperative  State  Research, 
Education,  and  Extension  Service;  U.S. 
Department  of  Agriculture:  STOP  2245; 
1400  Independence  Avenue,  SW.; 
Washington,  DC  20250-2245. 
Telephone:  (202)  401-5048.  Application 
materials  also  may  be  requested  via 
Internet  by  sending  a  message  with  your 
name,  mailing  address  (not  e-mail)  and 
telephone  number  to  psb@reeusda.gov 
which  states  that  you  wish  to  receive  a 
copy  of  the  application  materials  for  the 
FY  2001  Small  Business  Innovation 
Research  Grants  Program.  The  materials 
will  then  be  mailed  to  you  (not  e- 
mailed)  as  quickly  as  possible.  Please 
note  that  applicants  who  submitted 
SBIR  proposals  for  FY  2000  or  who  have 
recently  requested  placement  on  the  list 
for  FY  2001  will  automatically  receive 
a  copy  of  the  FY  2001  program 
solicitation 

Stakeholder  Input 

C;SREES  is  soliciting  comments 
rc^garding  this  solicitation  of 
applications  from  any  interested  party. 
These  comments  will  be  considered  in 
the  development  of  the  next  request  for 
proposals  for  the  program.  Such 
comments  will  be  forwarded  to  the 
Sec:retarv  or  his  designee  for  use  in 
meeting  the  requirements  of  section 
103(c)(2)  of  the  Agricultural  Research, 
Extension,  and  Education  Reform  Act  of 
1998  (7  use.  7613(c)(2)).  Written 
comments  should  be  submitted  by  mail 
to:  Polic:y  and  Program  Liaison  Staff; 
Office  of  Extramural  Programs;  USDA- 
CSREES;  STOP  2299;  1400 
Independence  Avenue.  S.W.; 
Washington.  DC.  20250-2299;  or  via  e- 
mail  to:  RFP-C:)EP@reeusda.gov.  (This  e- 
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mail  address  is  intended  only  for 
receiving  stakeholder  input  comments 
regarding  this  RFP,  and  not  for 
requesting  information  or  forms.) 

In  your  comments,  please  indicate 
that  you  are  responding  to  the  FY  2001 
Small  Business  Innovation  Research 


Grants  Program.  Comments  are 
requested  within  six  months  from  the 
issuance  of  the  solicitation  of 
applications.  Comments  received  after 
that  date  will  be  considered  to  the 
extent  practicable. 


Done  at  Washington,  DC.  this  .TOth  dn\  of 
May.  2000 

Charles  W.  Laughlin. 

Administrator.  Coopt'rative  Statr  Rpsrarrh. 
Education,  and  Extension  Sen  ire 
iFR  Do(.,  00-142.37  Fileci  6-fi-00:  8:4.t  am! 
BILUNG  CODE  3410-22-P 


Wednesday, 
June  7,  2000 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Part  245 
[Docket  No.  FR-4403-F-021 
RIN  2S02-AH32 

Tenant  Participation  in  Multlfamlly 
Housing  Pro)«Kct8 

AGENCY:  Ofnct!  of  the  As.si.stant 
.StHTPtarv  for  Hmisin^-FtMicral  Housing 
(lommi.ssionor.  HUD 
ACTION:  Final  rule. 


SUMMARY:  This  rult<  rnhano's  and 
expands  fht*  rights  of  tonants  in  HI  T) 
insunul  and  assisted  housing  to  organi/t* 
and  participato  in  project  operation 
i'ursuant  to  statutory  changes  enacted  in 
m98.  the  rule  expands  the  a.ssistancH 
programs  in  which  tenants  have  rights 
to  organi/e  The  rule  also  defines 
general  characteristus  of  a  legitimate 
tenant  organi/.ation.  siu.h  as  regiiKiritv 
of  meeting  and  democratic  organi/.ation. 
while  leaving  th«'  spetific  organizational 
structures  and  procixiures  to  lo<;al 
de(  isionmaking  hv  the  tenants 
themselves  The  rule  outlines  examples 
of  appropriate  tenant  organi/.ation 
activities  that  ht)using  owners  and 
managers  must  allow,  and  requires  that 
tenants  have  input  cm  certain 
management  decisions  The  rule  sets 
parameters  as  well  for  the  conditions 
under  which  tenant  organi/.ers  may 
operate   Finallv.  in  response  to  public 
comments,  the  rule  clarifies  that 
existing  administrative  enforcement 
m»H:hanisms  apply 
DATES:  fcV/wfjVf  Datf  July  7,  2000 
FOR  FURTHER  INFORMATION  CONTACT: 
Willie  .Spearmon.  I)ire(  tor.  ( JfFw  e  of 
Housing  Assistance  and  (Iraiit 
Administration.  I'  ,S   Department  of 
Housing  .111(1  Urban  Development.  4.S1 
.Seventh  .Str»H'f.  .SVV  .  Washington.  DC 
20410-8000;  telephone  (202)  7im-  <()()() 
(this  is  not  a  toll-free  numb«^r|  Hearing 
or  speet  h-impaired  individuals  may 
access  this  number  via  TT\  by  i  ailing 
the  toll-free  Feder.il  Inform.ilion  Relav 
.SerVK  e  ,it  |H(IO)  H77-H  t  I't 
SUPPLEMENTARY  INFORMATION: 

I.  The  lune  17,  1999  Prnpused  Rule 

The  proposed  rule  ol  June  1  7,  1>IM*I 
(s.»e  h4  FK   I27H2)  ameiuied  the  tenant 
p.irticipation  rules  in  24  CVH  p.irt  24li 
Implementing  the  ^tatllt^r\  mandate  ol 
se(  tion  'i'l'l  of  the  l'iibli(    Hnusitig 
Keforin  ,A(  I.  I'lih    I.    l().'S-27()  (appri.ved 
October  21.  mMH).  .  odified  at  12U,S(; 
ITIS/-  lb,  the  proposed  rule  expanded 
the  (  ategories  of  multif.imil\  bousinv; 
pr(i|e(  Is  I  overed  (i\   p.irt  24')     I'lie 
proposed  rule  sought  to  i  l,int\  the 


reasonable  tenant  organizing  activities 
that  the  owner  of  a  covered  multifamily 
housing  project  must  allcjw.  and  set 
forth  extremely  detailed  requirements 
for  establishing,  operating,  and 
structuring  a  tenant  organization.  In 
addition,  the  proposed  rule  established 
policies  regarding  outside  tenant 
organizers,  the  establishment  of  more 
than  one  tenant  organization,  and  the 
right  of  t»!nants  to  replace  the  leadership 
of  existing  tenant  organizations  A 
discussion  of  the  specific  provisions  is 
found  in  the  preamble  of  the  proposed 
rule  at  M  FR  :J2782-32783  (lune  17. 
1999). 

II.  This  Final  Rule 

This  final  rule  adopts  certain  of  the 
provisions  of  the  proposed  rule,  while 
adding  certain  provisions  and 
eliminating  others  in  response  to  public 
comments.  Specifically,  this  final  rule 
signific:antlv  revises  proposed  *»  245  1 10. 
and  eliminates  proposed  *»§24.')  115 — 
245  135  (this  final  rule  n-numbers 
proposed  <^«»  245  140-160  as 
«»t»245  115— 245.135)  A  large  number  of 
< ommenters  stated  that  these  sections. 
whii:h  proposed  spe<.ific  rtxpiirements 
for  the  structure,  voting  procedures,  and 
gov(*ming  boards  of  tenant 
organizations.  t(!nded  to  b«?  overly 
pres(  riptive  and  that  tenants  should  be 
allowed  to  decide  these  matters  for 
themselves  based  on  their  particular 
situations  and  the  best  arrangements  for 
their  housing  complexes  While  HU'D 
would  like  tenant  organizations  to  move 
toward  some  sort  of  formal  structures. 
HUD  has  d»H;ided  to  adopt  this 
"grassroots"  approach  in  arriving  at 
those  structures  Thus,  rather  than 
defining  in  detail  what  constitutes  a 
properly  established  tenant 
organization,  the  final  rule  establishes 
basic  g»'neral  principles  for  legitimate 
tenant  organizations.  For  similar 
reasons,  the  final  rule  eliminates 
proposed  t>245  IhO.  related  to 
.idditional  tenant  organizations  and 
ref:all  ele<:tions 

The  fin.il  rule  revises  the  purpose 
statement  in  t»245  100  to  more  fully 
implement  the  purpose  of  the  statute.  In 
.iddition.  the  revisicm  responds  to 
I  ommenters  who  noted  that  the 
proposed  l.inguage  defined  the  purpose 
of  tenant  org.uii/.ations  too  narrowly 

Oni^  of  the  basic  principles  is  that  a 
tenant  organization  should  Iw 
independent  of  management.  In  order  to 
insure  the  indepentienc  e  of  tenant 
organizations  from  owners  and 
m.inagers.  the  final  rule  revises 
proposed  «>  245  140  (now  <»  245  115)  to 
(  larif\'  that  management  representatives 
may  not  .ittend  organization  mti'tings 
unless  in\  iti'd  by  the  organization  to 


attend  specific  meetings  to  discuss 
particular  issues. 

The  final  rule  has  made  a  change  to 
the  provisions  regarding  non-tenants 
who  seek  to  organize  the  tenants  at  a 
complex,  in  order  to  conform  this  rule 
to  the  requirements  of  the  mark-to- 
market  program.  Specifically,  persons 
who  have  received  HUD  grants  to 
inform  tenants  regarding  mark-to- 
market,  and  who  are  acting  pursuant  to 
the  terms  of  such  grant,  may  enter  the 
property  and  speak  to  tenants  without 
being  accompanied. 

In  response  to  comments  regarding 
tenants  with  disabilities,  the  nde  has 
been  slightly  revised  to  take  into 
account  the  fact  that,  if  a  building,  for 
whatever  reason,  does  not  have  or  has 
not  been  retrofitted  with  accessible 
common  areas,  the  tenant  organization 
mav  have  to  work  with  management  to 
find  a  cooperative  solution  so  that 
disabled  tenants  may  attend. 

Finally,  numerous  commenters  stated 
that  HUt)  should  include  an 
enforcement  scheme.  The  rule  adds  a 
new  §  245.135  to  clarify  that  the 
administrative  enforcement  mechanisms 
in  24  CFR  part  24  apply. 

The  public  comment  period  on  this 
proposed  rule  closed  on  August  16, 
1999.  HUD  received  73  comments  from 
a  wide  variety  of  commenters,  including 
individual  tenants,  tenant  organizations, 
public  housing  authorities,  legal  aid 
organizations,  public  interest  advocacy 
groups,  building  industry 
representatives,  multifamily 
management  rtipresentatives.  and  one 
member  of  Congress.  It  should  be  noted 
that  a  number  of  commenters  were 
organizations  and  associations  whose 
comments  were  supported  by  a  large 
number  of  other  commenters.  Because 
the  commenters  commented  on  a  wide 
variety  of  topics  related  to  the  proposed 
rule,  the  following  summary  groups  the 
comments  by  subject. 

III.  Summary  of  Public  Comments 

1.  General  Comments 

Comment  The  upplirability  of  the 
rule  should  he  curtailed.  Tenant 
participation  in  rental  housing  is  not 
essential  to  the  operation  of  housing, 
and  the  final  rule  should  not  provide 
tenants  with  day  to  day  input  into 
management  decisions. 

Nonprofit  elderly  projects  should  be 
excluded  from  the  rule. 

Response  The  rule  implements  a 
statutory  requirement  that  project 
owners  not  impede  the  reasonable 
efforts  of  tenants  to  organize  and 
represent  their  members  (see  12  U.S.C. 
17l5z-lb{b)(4))   In  addition,  elderly 
projects  are  included  in  the  tenant 


management  provisions  of  the  statute, 
and  hence  cannot  be  excluded  from  the 
rule.  Therefore,  HUD  has  made  no 
change  to  the  rule  as  a  result  of  these 
comments. 

Comments:  Certain  technical  changes 
should  be  made.  The  term  "resident" 
should  be  used  in  place  of  "tenant." 

The  final  rule  should  include  a 
statement  that  it  preempts  local  law 
with  respect  to  tenant  organization, 
because  owners  may  claim  that  state 
laws  allow  them  to  bar  one  or  more 
protected  activities. 

The  regulations  should  be  made 
consistent  with  the  public  housing 
tenant  participation  regulations  at  24 
CFR  part  964. 

Response.  Regarding  the  use  of  the 
term  "tenant."  this  is  the  appropriate 
term  based  on  the  language  in  the 
statute,  which  extends  the  right  to 
organize  to  "tenants"  (see  section  202(a) 
of  the  Housing  and  Community 
Development  Amendments  of  1978,  12 
U.S.C.  1715z-lb(a)). 

Regarding  the  suggestion  that  the 
regulation  contain  an  explicit  statement 
that  it  preempts  State  law,  HUD  has 
concluded  that  regulatory  preemption  is 
not  necessary  for  HUD  to  fully 
implement  the  tenant  participation 
statute. 

Regarding  consistency  with  the  public 
housing  regulations,  there  are  important 
differences  between  public  housing  and 
housing  with  mortgages  insured  or 
assisted  under  other  HUD  programs.  In 
public  housing,  the  operation  of  the 
housing  itself  is  much  more  pervasively 
regulated  than  the  private  assisted 
housing  that  this  regulation  affects.  The 
tenant  participation  guidelines  in  this 
rule  are  designed  to  fit  the 
characteristics  of  assisted  housing 
programs  other  than  public  housing.      . 

For  these  reasons,  HUD  has  not  made 
any  changes  to  this  rule  as  a  result  of 
these  comments. 

Comment:  Sensitivity  training  is 
necessary.  HUD  should  provide 
sensitivity  training  in  tenants'  rights  to 
HUD  field  office  staff  and  property 
owners  and  management. 

Response.  Any  sensitivity  issues  will 
be  addressed  via  handbook  revisions, 
rather  than  implementing  sensitivity 
training  as  part  of  this  rule. 

Comment:  Cooperation  by  HUD  field 
offices  is  necessary.  HUD's  Washington 
Headquarters  must  enforce  cooperation 
from  local  HUD  offices,  since  not  all 
local  HUD  offices  support  tenant 
organization. 

Response.  All  HUD  offices  will  be 
required  to  comply  with  this  regulation. 
No  further  change  in  this  regulation  is 
required  as  a  result  of  this  comment. 


Comment:  Notices  to  tenants.  The 
rule  should  directly  implement  the 
policies  regarding  tenant  organizations 
contained  in  the  HUD  publication 
entitled  "Tenants'  Rights  and 
Responsibilities." 

Owners  and  managers  should  be 
required  to  issue  to  tenants  a  notice 
regarding  tenants'  rights  to  organize. 

Once  a  tenant  organization  nas  been 
formed  at  a  particular  housing  complex, 
all  local  notices  regarding  building  code 
violations  and  all  Federal  notices 
concerning  programmatic  regulations 
should  be  formally  transmitted  to  the 
tenant  organization. 

Response.  Regarding  implementation 
of  the  policies  concerning  tenant 
organizations  in  the  HUD  publication 
(which  is  entitled  "Resident  Rights  and 
Responsibilities"),  the  publication 
reiterates  in  a  user-friendly  manner  the 
policies  relating  to  tenant  organizations 
that  are  incorporated  in  the  rule  itself 
Therefore,  it  is  not  necessary  to 
separately  implement  the  policies  stated 
in  the  brochure  as  a  rule. 

Regarding  the  suggestion  that  project 
owners  be  required  to  notify  tenants  of 
their  rights  to  organize,  however,  HUD 
does  plan  to  require  affected  property 
owners  and  managers  to  provide 
information  on  tenants'  rights  to  tenants 
and  tenant  organizations  through 
changes  to  the  model  lease.  Use 
Agreement  and  Regulatory  Agreement. 

Regarding  the  formal  transmission  to 
tenant  organizations  of  notices  of  local 
building  code  violations  and  all  Federal 
notices  regarding  new  program 
regulations,  while  HUD  is  sympathetic 
to  the  need  for  information,  HUD  does 
not  believe  that  the  best  way  to 
accomplish  this  goal  is  through  a 
generally  applicable  regulation.  Local 
code  violations  are  a  matter  governed  by 
local  law,  and  individual  tenant 
organizations  can  negotiate  information 
sharing  with  management  on  this 
subject,  in  accordance  with  procedures 
and  policies  for  their  area.  Certainly, 
HUD  expects  assisted  housing  owners  to 
comply  with  HUD's  Uniform  Physical 
Conditions  Standards  as  set  forth  in 
regulations. 

As  to  new  program  regulations,  such 
regulations  are  published  in  the  Federal 
Register,  which  is  publicly  accessible 
(see  HUD  World  Wide  Web  site 
instructions  in  the  following  paragraph). 
To  the  extent  that  HUD  sends  notices  to 
assisted  housing  providers  regarding 
HUD  policies,  these  notices  are  also 
available  from  HUD's  Worid  Wide  Web 
site  or  by  calling  the  local  HUD  field 
office  or  HUD's  Multifamily  Housing 
Clearinghouse  (800-685-8470). 

Accessing  HUD's  Worid  Wide  Web:  if 
you  have  a  computer  with  Internet 


access,  you  can  access  HUD  notices  and 
rules.  From  the  HUD  home  page  -  (http;/ 
/www. hud. gov)  select  "Reading  Room" 
from  the  left  hand  side  of  the  HUD 
home  page.  On  the  next  screen,  select 
"Bookshelf  12:  Legal  Information."  On 
the  next  screen,  scroll  down  to  "HUD 
Handbooks.  Regulations  and  Notices." 
Click  on  that  link.  On  the  next  page, 
click  on  "Search  HUDCLIPS  databases." 
Alternatively,  vou  can  go  directly  to 
HUDCLIPS  at  http://w^-w.hudcrips.org. 
HUDCLIPS  provides  tools  to  search  or 
browse  through  various  HUD  materials, 
including  Federal  Register  publications, 
handbooks  and  notices  (please  keep  in 
mind  that  these  instructions  are  current 
as  of  this  date,  and  W^WW  pages  may 
change  from  time  to  time). 

2.  Comments  on  Section  245.10,  the 
Applicability  of  Part  245 

Comment:  Exemption  from  coverage 
should  be  omitted.  The  exception  in 
§  245.10(a)(3).  which  exempts  from  the 
coverage  of  "Subpart  B  "  Tenant 
Organizations"  all  State  or  local  housing 
finance  agency  projects  receiving 
assistance  under  section  236  of  the 
National  Housing  Act  (see  12  U.S.C. 
1715Z-1)  but  without  FHA-insured  or 
HUD-held  mortgages,  should  be 
dropped. 

Response:  HUD  is  currently 
investigating  whether  the  exclusion  of 
the  State-financed  Section  236  projects 
is  appropriate,  and  is  strongly 
considering  proposing  a  rule  that  would 
reverse  this  exclusion.  However,  that 
change  will  have  to  be  part  of  a  separate 
rulemaking,  as  notice  of  coverage  of 
State-financed  section  236  projects  was 
not  given  in  the  proposed  rule. 

Comment:  "Enhanced"  vouchers 
should  not  be  included.  Projects 
receiving  enhanced  vouchers  should  not 
be  included  in  the  rule  because  doing  so 
would  segregate  tenants  paying  market 
rent  from  those  receiving  rental 
assistance,  and  also  because  it  may  deter 
owners  from  accepting  enhanced 
vouchers. 

Some  commenters  questioned  how 
the  rule  could  be  enforced  as  to 
enhanced  vouchers  in  the  absence  of  a 
regulatory  agreement  with  HUD. 

Other  commenters  took  a  contrary 
view  and  asserted  that  the  rule  should 
clearly  state  that  it  applies  to  housing 
with  "enhanced  "  or  "preservation"" 
vouchers. 

Response.  Section  599  of  the  Public 
Housing  Reform  Act.  Pub.  L.  105-276 
(approved  October  21.  1998)  expressly 
includes  in  the  coverage  of  section  202 
■'*   *   *  a  project  which  receives  *   *   * 
enhanced  vouchers  under  the  Low- 
Income  Housing  Preservation  and 
Resident  Homeownership  Act  of  1990. 
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the  provisions  of  the  Kmergeiu.v  Low 
Int:om«'  Housing  Preservation  Act  of 
1487.  or  the  Multifamily  Assistod 
Housing  Rftforni  and  Affordahilitv  ,\(;t 
of  1997  ••  .Section  245  l()(.i)(5) 
implements  this  express  legal 
requirement   Sec  tioii  ."i.<8  of  the  FY  2000 
Department  of  Veteran's  Affairs  and 
Housing  and  I'rban  Development  and 
Independent  Agencies  Appropriations 
Act  (Pub.  I,    ltK>-74.  approved  October 
20.  1499),  unified  the  various  enhanced 
voucher  authorities.  This  setrtion  is 
codified  at  42  U.S C   14.17f(t) 

As  to  the  issue  of  enfon:emont, 
payments  of  the  ncm-tenant  portion  of 
rent  on  enhanced  vouchers  are  made  to 
the  owner  by  the  PHA  via  a  Housing 
Assistance  Payment  contract.  .Such  a 
t:ontract  is  a  lower-tier  covered 
transaction  for  the  purposes  of  the 
enforcement  mechanisms  at  24  CFR  pari 
24,  which  include  Limited  Denials  of 
Participation.  Suspension  and 
Debarment  Therefore,  the  enforceability 
of  this  rule  in  the  case  of  enhanced 
vouchers  is  clear. 

Comment  Definition  of  "project". 
The  final  rule  should  include  a 
definition  of  the  term  "project  "  to  make 
clear  that  an  entire  development  or 
complex  is  encompassed  in  the  rule. 

Response  The  term  "project"  is 
generallv  understood.  For  example.  s«h; 
the  definition  of  project  under  Hl'Ds 
part  200  regulations  at  24  CFR  200.3  A 
further  definition  of  "project  '  for  part 
245  is  not  required 

3.  Comments  on  Section  245.100.  the 
Right  of  Tenants  To  Organize 

Comment:  Purpose  clause  is  too 
narrtyw  The  proposed  purpose  for 
organizing  and  operating  a  tenant 
organization,  that  is.  "for  the  purpose  of 
addressing  the  terms  and  conditions  of 
their  tenancy,'  is  too  narrow  Tenant 
organizations  can  be  involved  in  a 
variety  of  community  activities,  such  as 
related  to  job  training,  neighborhood 
improvements,  (irime  Watch,  Meals  on 
Wheels,  and  other  activities 

This  section  should  be  broadly 
phrased  to  protect  tt^nants'  First 
.\mendment  right  to  organize  for  any 
lawful  purpose 

Response  The  purpose  of  the 
underlying  legislation  includes  a 
recognition  of  the  benefits  of  tenant 
participation  in  "creating  a  suitable 
living  environment  in  multifamilv 
housing  projects"  {see  12  l'  .S  (1    1715z- 
ll)(a))    Indeed,  as  commenters  point  out. 
tenant  organizations  have  been  involved 
in  a  variety  of  activities  that  enhance 
their  living  t^nvironment  beyond  merel\ 
the  terms  and  conditions  of  their 
tenancy,  mk  iuding  the  examples 
mentioned  bv  the  commenters  listed 


above  Therefore.  Hl'D  agrees  that  the 
purpose  tjf  addressing  "terms  and 
c;onditions  of  tenancy  "  should  be 
revised.  HUD  has  revised  «j  245  100  to 
read     The  tenants  of  a  multifamily 
housing  projec;t  covered  under  *»  245.10 
have  the  right  to  establish  and  operate 
a  tenant  organization  for  the  purpose  of 
addressing  issues  related  to  their  living 
environment,  which  includes  the  terms 
and  conditions  of  their  tenancy  as  well 
as  activities  related  to  housing  and 
community  development" 

Regarding  the  suggestion  that  the  rule 
should  be  as  broad  as  the  tenants'  First 
Amendment  right  to  organize  for  any 
purpose.  HUD  strongly  supports  the 
First  Amendment  rights  of  all  assisted 
housing  tenants,  and  expects  assisted 
housing  owners  and  managers  to  respect 
those  rights.  This  statute  and  rule, 
however,  are  specifically  addressed  to 
tenant  organizing  for  the  purpose  of 
enhancing  the  tenants"  living 
environment. 

Comment  Clarify  independence  from 
owners  Tenants  have  the  right  to 
ijperate  tenant  organizations 
independently  of  the  owner  and  the 
owner's  agents  To  ac;complish  this,  the 
final  rule  should  add  a  provision  that 
permits  a  tenant  organization  to  exclude 
from  its  governing  board,  its 
membership,  and  its  meetings  any 
employee  or  agent  of  the  owner, 
including  one  who  is  a  tenant. 

Response  HUD  agrees  that  tenant 
organizations  should  be  independent  of 
owners  and  management  Therefore, 
this  final  rule  revises  §245.110  to  state 
in  part  that  a  legitimate  tenant 
organization  "meets  regularly,  operates 
democratically,  is  representative  of  all 
residents  in  the  development,  and  is 
completely  independent  of  owners, 
management,  and  their  representatives." 
The  final  rule  also  specifies  that,  in 
order  to  preserve  independence,  tenant 
organization  meetings  should  take  place 
without  the  presence  of  management 
representatives,  unless  the  organization 
has  invited  them  to  specific  meetings  to 
discuss  specific  issues 

4  Section  245  105,  Recognition  of 
Tenan*  Organizations 

Comment:  Preamble  language 
undercuts  rule  One  commenter  stated 
that  language  in  the  preamble  that  states 
that  "Iwlhile  HL'D  encourages  owners  to 
take  these  responses  into  consideration, 
the  proposed  rule  would  not  require 
that  owners  modifs'  or  abandon  their 
proposals  based  on  the 
re<  iimmendations  made  by  the  tenant 
organization  "  weakens  the  assumption 
that  tenant  opinions  will  be  given  any 
reasonable  consideration,  and  calls  into 
question  the  purpose  of  the  rule. 


Response  HUD  believes  that  the  rule 
as  crafted  strikes  the  right  balance 
between  the  rights  of  tenants  and  project 
owners  and  managers.  The  language  in 
the  preamble  does  nothing  more  than 
recognize,  in  the  context  of  a  discussion 
of  the  impact  of  the  rule  on  small 
business,  that  the  rule  does  not  grant 
tenant  organizations  the  right  to  force 
management  to  alter  its  proposals.  On 
the  other  hand,  the  rule  requires 
management  "to  give  reasonable 
consideration"  to  concerns  raised  by 
tenant  organizations  and  requires 
multifamily  housing  owners  to  allow 
tenants  to  formulate  responses  to 
owners"  requests  for  rent  increases, 
partial  payment  of  insurance  claims, 
reduction  in  tenant  utility  allowances, 
and  other  matters  stated  in 
§  245.115(a)(9).  HUD  fully  expects 
owners  to  consider  the  comments  and 
input  of  tenant  organizations.  Since 
HUD  believes  that  the  existing 
regulatory  language  .strikes  the 
appropriate  balance,  HUD  has  adopted 
no  change  as  a  result  of  this  comment. 

Comment:  Rights  of  individual 
tenants.  The  proposed  rule  will 
negatively  affect  the  rights  of  individual 
tenants  outside  of  organizations.  The 
rule  implies  that  the  owner  is  not 
required  to  give  consideration  to  the 
concerns  of  individual  tenants. 

The  rule  should  clarif>'  that  it  does 
not  supersede  subparts  D  and  E. 

Response.  HUD  nas  carefully 
reviewed  the  rule,  and  determined  that 
nothing  in  the  rule  purports  to  deprive 
individual  tenants  of  any  existing  legal 
rights,  or  supersede  subparts  D  and  E 
(indeed,  the  rule  only  purports  to  revise 
a  portion  of  subpart  A,  and  subpart  B). 
Therefore,  HUD  concludes  that  no 
further  clarification  of  the  regulation  is 
needed. 

5  Section  245.110.  "Properly 
Established"  Tenant  Organization: 
Cross-References  to  Sections  245.115 
(Constitution  or  By-Laws);  245.120 
(Governing  Board);  245.125  (Qualified 
Voting  Member);  245.130  (Number  of 
Votes);  245.135  (Election  Notices) 

Comments:  The  proposed  rule  micro- 
manages  the  structure  of  tenant 
organizations.  A  "properly  established" 
tenant  organization  should  not  be 
defined  in  terms  of  its  compliance  with 
proposed  §  245.1 10  and  the  other 
particular  proposed  organizational 
requirements  that  section  cross- 
referenced,  but  rather.  HUD  should  use 
the  definition  in  its  Management  Agent 
Handbook  4381.5  REV-2.  which  states 
that  legitimate  tenant  organizations  are 
groups  that  meet  regularly,  operate 
democratically,  are  representative  of  all 
residents  in  the  development,  and  are 


independent  of  non-resident  owners 
and  management  agents.  In  addition,  a 
legitimate  tenant  organization  should  be 
completely  independent  of  management 
and  the  owner. 

The  "properly  established"  concept  as 
proposed  undermines  the  right  of 
tenants  to  establish  and  operate  tenant 
organizations. 

The  following  proposed  sections 
represent  inappropriate  and 
unnecessary  intrusions  into  the  rights  of 
tenants  to  determine  the  structure  of 
their  organizations:  §§  245.1 1 5(b). 
115(c);  245.120(a)(2),  120(b)(2).  120(c): 
125:  130:  and  135. 

Proposed  §§245.110-245.135  maybe 
appropriatain  the  public  housing 
context,  but  for  privately  owned 
housing,  they  are  unreasonable, 
unworkable,  unduly  burdensome,  and 
serve  no  useful  purpose.  HUD  should 
adopt  the  definition  from  the 
Management  Agent  Handbook. 

The  proposed  requirements  would 
interfere  with  existing  functional  tenant 
organizations.  Such  organizations 
should  be  allowed  to  continue  operating 
as  they  have. 

A  tenant  organization's  legitimacy  is 
not  derived  from  written  by-laws, 
staggered  terms,  and  term  limits.  Rather, 
it  is  derived  from  the  respect  tenants 
accord  the  organization.  The 
organizational  proposals  are  not  based 
on  reality  and  should  be  dropped. 

Response.  While  HUD  believes  that 
tenant  organizations  should  have  formal 
organizational  structures,  HUD 
recognizes  that,  given  the  wide  variety 
of  possible  structures  that  tenant 
organizations  could  use,  depending  on 
their  particular  needs  and  membership, 
it  is  appropriate  to  eJlow  tenants  to 
determine  their  organizations'  structures 
and  procedures  based  on  their  needs. 
Therefore,  HUD  has  accepted  the 
suggestion  of  a  number  of  commenters 
to  incorporate  the  guidance  for  tenant 
organizations  irom  the  Management 
Agent  Handbook  in  place  of  the  detailed 
organizational  requirements  of  proposed 
§§245.110-245.135.  Tenant 
organizations  will  be  able  to  establish 
their  procedures  and  structures  within 
those  basic  requirements  of  meeting 
regularly,  being  democratically 
operated,  representing  all  the  residents 
of  the  development,  and  being 
completely  independent  of  owners  and 
management  and  their  representatives. 

6.  Section  245.115,  Constitution  or  By- 
Laws 

Comment:  Elections  every  three  years. 
The  rule  should  require  that  elections  be 
held  at  least  every  three  years.  The  rule 
should  require  that  an  independent 
third  party  oversee  the  elections. 


Response.  As  stated  above,  given  the 
multiplicity  of  different  types  of  tenant 
organizations  and  the  large  number  of 
comments  opposed  to  HUD  imposing 
specific  organizational  requirements  by 
regulation,  HUD  has  revised  the  rule  to 
require  that  tenant  organizations,  inter 
alia,  operate  democratically  and 
represent  all  the  residents.  Thus,  tenant 
organizations  will  have  flexibility  to  set 
their  own  election  procedures  within 
those  guidelines. 

7.  Section  245.120,  Governing  Board 

Comment:  Independence  from 
owTiers.  The  final  rule  should  clarify 
that  owners  and  management  employees 
may  not  run  for  elected  office  or  serve 
on  a  tenant  organization's  board  of 
directors. 

Response.  The  provision  in  §  245.110 
that  tenant  organizations  are  completely 
independent  of  owners,  management 
and  their  representatives  implies  that 
management  personnel  may  not  serve 
on  a  tenant  organization's  board  of 
directors  or  as  officers,  and  adequately 
addresses  this  issue. 

Comment:  Procedures  for  electing 
governing  board.  The  governing  board 
should  be  democratically  elected  by 
qualified  voting  members. 

The  issue  of  staggered  terms  (see 
proposed  §  245, 120(a)(2))  should  be 
decided  by  the  tenant  organization. 

The  proposed  three  year  term  limit  for 
members  of  the  governing  board  should 
be  removed  because  it  will  undermine 
the  effectiveness  of  tenant  organizations 
by  depriving  them  of  their  best  leaders 
after  three  years. 

The  requirement  that  governing  board 
members  be  in  compliance  with  their 
leases  should  be  dropped.  First,  there 
are  tenant  confidentiality  concerns. 
Secondly,  the  requirement  gives  the 
owner  too  much  control  over  the 
membership  of  the  governing  board.  The 
appropriate  sanction  for  lease 
noncompliance  is  eviction. 

Response.  HUD  agrees  not  to  include 
the  governing  board  regulations  in  the 
final  rule,  but  rather,  in  accordance  with 
the  approach  taken  regarding  other 
portions  of  the  rule,  to  allow  tenant 
organizations  to  select  their  own 
organizational  structures.  Any 
governing  boards  would  be  covered  by 
the  overall  requirements  that  the  tenant 
organization  must  operate 
democratically  and  be  representative  of 
the  residents. 

8.  Section  245.125.  Qualified  Voting 
Member 

Comment:  Conformance  nith  public 
housing  requirements.  This  section 
should  be  revised  to  conform  with  24 


CFR  964.115(c).  the  public  housing 
resident  council  requirements. 

Response.  The  requirements  of  the 
public  housing  program  are  not 
necessarily  appropriate  for  other 
assisted  housing,  which  is  privately 
owned  and  operated.  Furthermore, 
considering  the  numerous  comments 
that  HUD  received  that  the  proposed 
rule  was  overly  prescriptive  as  to  the 
nature  of  tenant  organizations.  HUD  has 
decided  to  allow  the  tenants  themselves 
to  decide  this  issue  rather  than  closely 
regulating  this  area. 

9.  Section  245.130.  Number  of  Votes 

Comment:  There  should  be  more  than 
one  vote  per  unit.  Commenters  stated 
that  there  should  be  one  vote  per 
resident  rather  than  one  vote  per  unit. 
One  suggestion  was  that  each  member  of 
a  tenant  family  whose  income  is 
counted  toward  rent  should  be  allowed 
to  vote.  Other  commenters  stated  that 
any  resident  who  is  at  least  18  years  of 
age  and  whose  name  appears  on  the  unit 
lease  should  be  allowed  to  vote,  as  in 
public  housing. 

Response.  Considering  the  numerous 
comments  that  HUD  received  that  the 
proposed  rule  was  overly  prescriptive  as 
to  the  structure  and  procedures  of 
tenant  organizations.  HUD  has  decided 
to  allow  the  tenants  themselves  to 
decide  this  issue. 

10.  Section  245.135.  Election  Notices 

Comment:  30  day  notice.  This  section 
should  require  at  least  thirty  days' 
notice  of  nominations,  as  does  24  CFR 
964.115(c),  relating  to  public  housing 
resident  councils. 

Response.  Considering  this  comment 
along  with  other  comments  stating  that 
HUD's  proposals,  including  this  section, 
were  too  prescriptive  in  view  of  the 
varying  needs  of  different  tenant 
organizations,  HUD  has  eliminated 
proposed  §  245.135.  Tenant 
organizations  can  establish  their  own 
procedures  within  the  parameters  of 
democratic  operation. 

11.24  CFR  245.140.  Protected  ActiviUes 

Comment:  Prior  permission  not 
required.  The  final  rule  should  include 
additional  language  that  makes  it  clear 
that  no  prior  notice  to  or  permission 
fi"om  owners  and  managers  of  a  project 
is  needed  prior  to  the  tenant 
organization  undertaking  the  activities 
permitted  by  this  section. 

Response.  Upon  consideration  of  this 
comment.  HUD  agrees  that  a 
management  requirement  of  prior 
permission  before  conducting  acrtivities 
permitted  by  the  regulation  could 
constitute  a  significant  impediment  to 
tenants'  enjoyment  of  the  right  to 
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or^am/*'  and  In  thf  l)r^alll/.atl()n's 
indopendcncr.  contrarv  to  \hc  f)urpn.s»> 
(if  the  iind«!rlying  statuttv  Then'fnrc, 
HI  ID  has  rinismi  thu  final  niio  to  clarifv 
this  point.  Howt'VfT.  nun  b«'li(nt»s  that 
it  i.s  >;()(id  practici!  for  tenant 
orxanization.s  to  communicate  with 
management  about  their  activities,  and 
doing  so  supports  a  spirit  of  partnership 
in  maintaining  a  positive  living 
environment. 

Comment:  Certain  permitted  tenant 
activities  should  he  omitted  HUD 
should  remove  from  the  list  of  permitted 
activities  certain  matters  under 
«i245.14()(a)(9)  («»245  1 15(a)(9)  m  this 
final  rule),  including  partial  payment  of 
claims;  conversion  from  project-based 
paid  utilities  to  tenant  paid  utilities; 
converting  residential  units  to  non- 
residential use.  cooperative  housing,  or 
condominiums;  major  capital 
improvements;  and  prepayment  of 
loans.  Including  these  items  in  the  list 
may  give  a  false  impression  that  an 
owner  must  do  what  the  tenant 
organization  recommends.  Those 
de<:isions  are  best  determined  by 
individuals  who  have  specialized 
training,  not  tenants 

Requiring  an  owner  to  receive  tenant 
c:oniments  on  propo.sed  capital 
improvements  is  unreasonable  and 
unwarranted.  Similarly,  it  is 
inappropriate  for  tenants  to  be  involved 
in  property  financing  decisions,  such  as 
prepayment  of  loans. 

Response  The  commt^nters'  concern 
that  the  list  of  examples  of  permitted 
activities  may  give  a  false  impression 
that  owners  have  to  comply  with  tenant 
recommendations  is  not  supported  by 
the  text  of  the  rule,  whit  h  only  requires 
that  owners  and  their  agents  give 
"reasonable  consideration"  to  concerns 
that  tenant  organizations  raise. 
Therefore.  HUD  does  not  believe  that 
the  commenters'  fears  in  this  regard 
warrant  a  revision  of  the  proposed  rule 
Furthermore,  the  list  of  areas  on  which 
tenant  organizations  may  comment  can 
affect  the  living  conditions  of  tenants 
Thus,  permitting  tenant  comment  in 
these  areas  is  both  reasonable  and 
within  the  param(>ters  nf  the  underlying 
statute. 

t^omment  Peniuttinii  leaflets  will 
permit  offensive  materials  (Jiving 
blanket  protection  to  l(«aflet  and  post 
information  on  bulletin  boards  would 
strip  the  owners  of  the  ability  to  control 
offensive  materials,  partii:ularly  in 
c;ulturallv  diverse  environnumts. 

Response  Tenant  activities,  including 
distributing  leaflets  and  posting  on 
bulletin  boards,  are  protected  by  this 
rule  insofar  as  they  are  "related  to  the 
establishment  or  operatitm  of  a  tenant 
organization"  (see  proposed 


t}  245  14()(a))  The  purpose  of  a  tenant 
organization  is  to  address  matters 
relating  to  the  tenants'  living 
environment  Activities  outside  of  those 
parameters  are  not  prott^cted  by  this  rule 
(although  there  may  be  other  general 
legal  protections,  such  as  broader  First 
Amendment  rights).  For  this  reason, 
Hl'D  does  not  adopt  the  suggestion  to 
eliminate  leaflets  and  posting  from  the 
tenant  organizations'  permitted 
activities 

Comment:  Additional  facilities  One 
commenter  asked  whether  the  nde 
would  require  the  installation  of 
additional  facilities,  such  as  a  bulletin 
board  if  the  housing  complex  had  none. 

Response  The  rule  does  not  require 
housing  complexes  to  add  additional 
facilities 

Comment:  The  list  of  permitted 
activities  is  not  exhaustive.  The  rule 
should  make  clear  that  the  list  of 
permitted  activities  in  proposed 
<»  24.'>.  140(a)  is  not  exhaustive. 

Response.  Section  24.5.115(b) 
(proposed  as  §  245.140(b))  makes 
sufficiently  clear  that  the  list  is  not 
exhaustive 

(Comment:  Right  of  tenants  to  conduct 
door  to  door  contact.  The  right  of 
tenants  to  contact  other  tenants  door  to 
door  should  not  be  limited  to  an  initial 
survey  to  solicit  interest  (see  proposed 
tj  245.140(a)(5)). 

Response  While  the  list  in  proposed 
§  245.140(a)  does  not  purport  to  be 
exhaustive.  HUD  agrees,  for  the  .sake  of 
improved  clarity,  to  amend  proposed 
*j  245.140(a)(5)  as  suggested  (see 
<?  245.115(a)(5)  of  this  final  rule).  In 
accordance  with  the  comment  below- 
regarding  use  of  the  word  "solicit," 
HUD  is  substituting  other  language  for 
that  term  in  this  section  as  well. 

Comment:  Remove  the  term  "solicit" 
from  the  rule  Use  of  the  term  "solicit  " 
inaccurately  describes  the  work  done  by 
tenant  organizers  and  will  support 
attempts  by  management  to  prevent 
tenant  organizers  from  conducting 
legitimate  outr«>ach  activities. 

Response  HUD  agrees  that  the  term 
"solicit  "  has  negative  connotations 
unrelated  to  tenant  organizing,  and  will 
use  other  terms  in  the  final  rule. 

Comment:  The  term  "reasonable" 
should  be  removed  from  proposed 
<i245.14()lbl.  .Section  245.140(b) 
provides  that  tenant  organizations  may 
conduct  other  "reasonable"  activities 
related  to  the  establishment  or  operation 
of  a  tenant  organization.  Owners  could 
use  this  language  to  attempt  to 
intimidate  tenants  or  tenant  organizers 
by  claiming  they  are  not  acting 
"reascmably."  Alternatively,  the  rule 
could  alter  the  wording  to  "activities 
reasonably  related  *    *   *"'. 


Response  ""Reasonableness  "  is  a 
common,  generally  understood  legal 
principle,  which  is  also  used  in  the 
underlying  statute.  The  list  of  activities 
in  proposed  §  245.140(a)  (§  245. n5(a)  in 
this  final  rule)  provides  examples  of  the 
sorts  of  activities  that  might  be 
considered  "reasonable.  "  Since  the 
activities  of  tenant  organizations  do.  in 
fact,  have  to  be  reasonable.  HUD  has 
made  no  changes  to  the  rule  as  a  result 
of  this  comment. 

Comment:  Support  for  proposed 
§245  140  Proposed  §245.140  should 
not  be  "watered  down  " 

Response:  HUD  is  not  making  any 
change  to  §  245.140  that  would  "water 
it  down." 

Comment:  There  should  be  specific 
instructions  regarding  leaflets.  Placing 
leaflets  at  tenants'  doors  creates  a 
potential  .safety  hazard.  The  rule  should 
require  that  leaflets  either  be  placed 
under  doors,  attached  to  doors,  or 
placed  in  an  orderly  fashion  in  a  public 
location. 

Response.  HUD  has  considered  this 
comment,  but  does  not  believe  that  a 
rule  concerned  with  general  policies 
regarding  tenant  organizations  is  the 
appropriate  venue  for  instructions  on 
distributing  leaflets.  If  HUD  were  to 
provide  any  such  guidance,  it  would 
most  likely  be  in  the  form  of  handbook 
revisions  or  informational  brochures. 

12.  Section  245.145,  Meeting  Space 

Comment:  The  rule  should  clarify  that 
tenants  have  a  right  to  meet  without 
representatives  of  owners  and 
management.  A  new  paragraph  should 
be  added  to  this  section  clarifying  this 
principle  and  further  stating  that  tenants 
who  are  not  management 
representatives  should  have  the  option 
to  exclude  tenants  who  are  management 
representatives  from  their  meetings. 

Response.  The  final  rule  provides  that 
legitimate  tenant  organizations  are 
"completely  independent  of  owners, 
management,  and  their  representatives" 
(see  §245.110).  In  order  to  preserve  this 
independence,  while  organizations  can 
certainly  choose  to  invite  management 
representatives  to  attend  specific 
meetings  on  specific  issues,  as  a  general 
practice,  absent  such  invitation, 
meetings  should  be  without  the 
presence  of  management  representatives 
or  agents.  This  rule  makes  a  clarifying 
change  to  §  245.115(a)(8)  (redesignated 
from  proposed  §  245.140(a)(8)). 

Comment:  Persons  with  disabilities. 
The  rule  should  require  tenant 
organizations  only  to  make  "reasonable 
efforts'"  to  make  their  meetings 
accessible  to  persons  with  disabilities. 
Under  the  proposed  rule,  a  tenant 
organization  may  be  effectively 


prohibited  from  holding  meetings  if  the 
only  reasonable  place  to  hold  a  meeting 
is  in  a  project's  community  room  and 
the  room  is  inaccessible  to  persons  with 
disabilities. 

Response.  Under  section  804(f)(3)(C) 
of  the  Fair  Housing  Amendments  Act  of 
1988,  42  U.S.C.  3604(f)(3)(C), 
multifamily  dwellings  built  for  initial 
occupancy  after  March  13,  1991  are 
generally  required  to  have  accessible 
common  areas.  In  addition,  section  504 
of  the  Rehabilitation  Act  of  1973,  29 
U.S.C.  794,  prohibits  discrimination 
against  disabled  individuals  by 
recipients  of  federal  financial  assistance, 
which  includes  housing  complexes 
receiving  HUD  assistance  through  the 
Section  8  and  other  programs.  Pursuant 
to  these  legal  requirements,  HUD 
expects  that  many  of  the  complexes  at 
which  tenant  organizations  have  been  or 
will  be  formed  under  this  regulation 
would  have  accessible  common  areas, 
including  meeting  rooms.  For  those 
complexes  which  do  not  have  accessible 
common  areas,  because,  for  example, 
they  predate  the  legal  requirement  to 
have  them  and  have  not  been  retrofitted, 
HUD  expects  tenant  organizations  and 
management  to  work  together  to  find  a 
solution  so  that  all  tenants  who  wish  to 
do  so  may  participate  in  organizational 
meetings. 

Comment:  Owners  should  not  be 
allowed  to  charge  fees  for  meeting 
space.  Through  the  charging  of  fees, 
deposits  or  amounts  to  cover  additional 
insurance,  owners  could  effectively 
deny  tenants  the  right  to  use  community 
rooms.  As  an  alternative,  the  regulation 
could  provide  that  the  costs  of 
providing  meeting  space  are  eligible 
project  expenses. 

Response.  The  proposed  rule  simply 
continues  HUD's  current  policy  of 
allowing  reasonable,  customary  and 
usual  fees,  as  approved  by  HUD,  that 
owners  would  normally  charge  for  the 
use  of  such  facilities.  Under  this 
approach,  owners  may  not  charge  fees 
for  tenant  organizations  to  use  meeting 
space  where  they  do  not  charge  such 
fees  for  other  uses  of  the  space,  and  they 
may  not  single  out  tenant  groups  for 
higher  fees.  HUD  believes  that  this 
approach  reasonably  balances  the  tenant 
organizations'  needs  against  the  owner's 
costs. 

The  alternative  suggestion  of  charging 
the  fees  to  project  costs  does  not 
necessarily  resolve  the  issue  of  owner's 
costs.  While  some  owners  may  be 
willing  to  waive  fees  altogether  and  use 
their  project  accounts  to  defray  the 
costs,  others  may  not  be  in  a  financial 
position  to  do  so  because  of  other  costs 
of  operating  the  project. 


13.  Section  245.150,  Tenant  Organizers 

Comment:  Independence  from 
owners.  The  rule  should  make  clear  that 
tenant  organizers  caxmot  be  affiliated 
with  current  or  prospective  owners  or 
management. 

Response.  In  order  to  further  the 
intent  of  the  rule  that  tenant 
organizations  be  independent  from 
owners  and  management,  HUD  has 
revised  proposed  §  245.150  as 
suggested.  That  section  is  renumbered 
as  §  245.125  in  this  final  rule. 

Comment:  Tenant  organizers  should 
be  held  to  standards.  Tenant  organizers 
should  be  held  to  the  same  standards  as 
agents  and  owners.  Outside  organizers 
should  be  required  to  disclose 
background  qualifications,  experience 
and  potential  conflicts  of  interest. 

The  final  rule  should  establish 
qualifications  for  non-resident  tenant 
organizers,  who  otherwise  could 
potentially  serve  as  agents  for  outside 
influences  with  no  stake  in  the  ultimate 
impact  on  the  tenant  community. 

Response.  HUD  believes  that  the 
proposed  disclosures  and  requirements 
would  overly  restrict  tenant  organizing 
activity.  It  should  be  up  to  the  tenants 
themselves  to  assess  whether  to  speak  to 
tenant  organizers  and  make  their  own 
judgments  about  the  organizers' 
presentation  cuid  potential  agenda. 

Comment:  Advance  notification. 
Owners  should  be  notified  in  advance 
when  a  non-resident  tenant  organizer 
plans  to  visit  a  property,  and  be 
permitted  to  have  a  representative 
monitor  the  organizer  while  he  or  she 
conducts  organizing  activities. 

Response.  While  HUD  believes  it  is 
good  practice  for  tenants  to  provide 
information  to  owners  regarding  their 
organizing  activities,  the  intent  of  this 
regulation  is  to  ensure  that  tenant 
organizations  are  independent  from 
owners  and  management.  Thus,  for 
example,  §245.115  (proposed  §245.140) 
does  not  require  permission  from 
owners  to  conduct  organizing  activities. 
Requiring  advance  notice  of  a  non- 
resident tenant  organizer  would  make 
such  independence  more  difficult  and 
could  have  the  effect  of  impeding 
organizational  efforts,  contrary  to 
section  202fb)(4)  of  the  Housing  and 
Community  Development  Amendments 
of  1978. 12  U.S.C.  1715z-lb.  Therefore, 
HUD  has  adopted  no  change  to  the  rule 
as  a  result  of  this  comment. 

Comment:  Owner's  policies  regarding 
door  to  door  canvassing.  With  respect  to 
non-resident  tenant  organizers,  the 
proposed  rule  differentiates  between  a 
situation  where  the  owner  has  a 
"consistently  enforced"  poUcy  against 
door  to  door  canvassing,  and  where  the 


owner  does  not  have  such  a  policy.  One 
comment  inquires  who  will  make  the 
determination  of  whether  the  owner  has 
such  a  policy.  A  number  of  comments 
stated  that  the  policy  should  be  required 
to  be  in  writing  to  avoid  disputes. 

Response.  In  order  to  avoid  disputes 
and  selective  enforcement  of  anti- 
canvassing  rules,  HUD  has  revised  the 
proposed  regulation  to  require  that 
policies  be  in  writing,  in  addition  to 
being  consistently  enforced  as  the 
proposed  rule  stated.  HUD  hopes  that 
these  criteria  are  sufficiently  objective 
so  as  to  avoid  most  disputes,  but  in  the 
event  disputes  arise  the  HUD  field  office 
can  assist  in  resolving  the  issue. 

Comment:  New  policies.  The  final 
rule  should  clarif\'  that  owners  and 
management  may  not  initiate  a  new 
policy  against  contacting  residents  door 
to  door  in  response  to.  or  to  prevent 
tenant  organizing. 

Response.  Under  the  system  set  forth 
in  the  rule,  a  policy  against  door  to  door 
canvassing  would  not  serve  to  prevent 
tenant  organizing.  Rather,  it  would 
simply  require  non-resident  tenant 
organizers  to  be  accompanied  bv  a 
tenant.  Furthermore,  the  rule  requires 
the  policy  to  be  both  "consistently 
enforced"  and  "written."  A  written 
policy  solely  applied  against  tenant 
organizers  and  not  other  door  to  door 
canvassers  would  not  meet  the 
standards  of  the  rule  for  a  consistently 
enforced  policy.  Also,  it  is  contrar\-  to 
law  and  regulation  for  an  owner  to 
impede  the  reasonable  efforts  of  tenants 
to  organize.  HUD  can  enforce  this 
regulation  b\  proceedings  under  24  CFR 
part  24.  including  Limited  Denials  of 
Participation,  suspension,  and 
debarment.  Thus.  HUD  believes  there 
are  sufficient  protections  in  the  rule  and 
statute  to  guard  against  contrived  or  bad 
faith  uses  of  anti-canvassine  policies. 

Comment:  There  should  be  no 
restrictions  on  tenant  organizers. 
Tenants  should  not  be  required  to 
accompany  non-tenant  organizers 
because  tenants  are  often  not  willing  to 
take  on  this  role  because  of  fears  of 
retaliation  by  management. 

The  rule  requiring  that  organizers  be 
accompanied  by  a  tenant  when 
canvassing  door  to  door  if  management 
has  a  consistently  enforced  policy 
against  canvassing  will  likely  lead  to  a 
proliferation  of  non-solicitation  policies. 
It  will  be  difficult  to  prove  if  the 
policies  have  been  consistently 
enforced.  There  is  a  long  tradition  in 
this  country'  of  door  to  door  outreach  of 
this  kind  in  buildings  that  are  not 
subsidized  by  the  Federal  goverrunent. 
Supreme  Court  decisions  have 
supported  the  right  of  organizers  to  go 
door  to  door. 
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Thn  final  rule  should  provide  that 
organizers  may  contact  tenants  door  to 
door  if  either  accompanied  bv  a  resident 
or  acting  at  the  request  of  one. 

It  would  be  preferable  to  omit  any 
limitation  on  non-resident  tenant 
organizers  from  the  rule  However,  if 
retained,  §  245. 150(c)  should  be  revised 
as  follows: 

§  245.150(c)(1):  "If  a  multifamily 
project  covered  under  §  245. 10  has  a 
consistently  enforced  pre-existing, 
written  policy  against  contacting 
residents  door-to-door  that  is  not 
otherwise  prohibited  by  law.  then  a 
non-tenant  tenant  organizer  conducting 
door-to-door  contact  while  on  any 
property  or  building  of  the  project  may 
do  so  if  either  accompanied  by  or  acting 
at  the  request  of  a  tenant  of  the 
property." 

§245  150(()(2):  Change  the  word 
"solicitation"  to  "door-to-door  contact." 

§245.150((:)(:»);  "Where  a  pre-e.xisting. 
written  policy  again.st  contacting  re.sident.s 
doorto-door  does  not  exi.st  as  of  the  date  of 
publication  of  these  regulations,  an  owner  or 
management  agent  may  not  initiate  a  new 
policy  against  contacting  residents  door-to- 
door  in  response  to  or  to  prevent  tenant 
organization  at:tivities  " 

§24.^  150(cl(4)   "The  limitation  on  door-to- 
door  contai  t  bv  nontenant  tenant  organizers 
in  paragraph  (c)(1)  shall  not  be  lonstnied  to 
prohibit  or  limit  anv  other  protected 
activities  by  non-tenant  tenant  organizers 
enumerated  in  Ht'^AS  140  or  to  prohibit  or 
limit  the  right  of  tenant  of  the  i  overed  project 
to  (:onta(  t  other  resident.s  lioor-to-door  or 
otherwise  assert  their  rights  under 
t»24S.140  " 

<»245.1.50((  )(.S)    "Where  d  pre  existing, 
written  policy  against  i  ontai  ting  residents 
door-to-door  already  exists,  a  non-tenant 
tenant  organizer  may  < dikKii  t  an  initial  door 
to-door  contact  without  au  invitation  bv  a 
resident 

«i24IS  l'i()|<  )(t'  1  "Noil  lenaiil  tenant 
organizers  funded  through  Hl'lls  Oulreai  h 
and  Training  (irant  or  Iiitennediarv 
lechnual  .\ssistant  (Jraiit  program  or 
through  Vi.STA  Volunteer  positions  provided 
by  the  Corporation  for  National  .Service 
(CNS)  and  funded  by  HIT)  through  a  contract 
with  i^NS  to  proviiie  outreai  h  and  training 
assistance  to  residents  of  i  overed  pro|e(  ts 
may  c<Jndiii  t  initial  or  on-going  door-to-door 
contact  with  residents  without  ,iii  invitation 
hy  a  resident 

Rpsponsf  HUD  believes  that  the  issue 
of  non-resident  tenant  organizers 
requires  balancing  of  an  ownttr's 
property  rights  with  tenants'  right  to 
organize.  There  are  a  variety  of  forums 
by  which  non-residents  can  contact 
residents,  inc:luding  mail  or  meeting 
them  in  a  public  area  outside  the  project 
property  In  addition.  HUD  agrees  that 
in  cases  where  management  has  a  bona 
fide  policy  against  contacting  residents 
door-to-door,  it  is  reasonable  to  require 
outside  organizers  to  be  accompanied  bv 


a  tenant  to  ensure  that  at  least  one 
tenant  has  invited  the  organizer  onto  the 
property  However.  HUD  also  agrees 
that  the  activities  of  certain  grant 
recipients  whose  purpose  is  to  provide 
education  and  outreach  to  tenants 
concerning  restructuring  of  assistance 
under  the  mark-to-market  program, 
should  not  be  so  conditioned.  HUD  has 
therefore  made  a  change  to  the  proposed 
rule  at  §  245.150(c),  codified  in  this  final 
rule  as  §  245.125(c). 

Comment:  Section  245. 1501c j  violates 
the  First  Amendment.  This  section  will 
have  a  chilling  effect  on  tenants'  rights 
of  association,  and  as  such  is 
unconstitutional  under  Laird  v.  Tatum. 
408  U.S.  1.  11  (1972).  Therefore,  the 
section  should  be  omitted  entirely. 

Response.  The  proposed  regulation 
permitting  outside  organizers  to  canvass 
on  private  property  despite  non- 
soliciting  policies  serves  to  protect 
tenants'  organizational  rights  as  well  as 
the  property  interests  of  owners.  HUD 
disagrees  that  this  regulatory 
accommodation  violates  the  holding  of 
Laird  v.  Tatum  or  any  case  law 
concerning  First  Amendment  rights  that 
applies  in  this  situation. 

M  Section  245  155,  Re- solicitation 

Comment  Proposed  §245.155  should 
be  omitted  from  rule  The  section  is  not 
necessary,  because  any  tenant  can 
simply  refuse  to  speak  to  tenant 
organizers  and  choose  not  to  attend 
meetings  of  the  tenant  organization.  On 
the  other  hand,  the  section  can  be  used 
by  owners  to  keep  tenant  organizers 
from  the  property  Owners  can  seek  out 
dissenters  as  a  means  to  undermine 
legitimate  tenant  organizations. 

Response  HUD  has  considered  this 
comment  and  believes  that  the  rule 
should  respect  the  wishes  of  tenants, 
having  been  made  aware  of  their  rights, 
not  to  be  repeatedly  solicited.  Since  the 
right  not  to  be  re-solicited  only  applies 
to  'a  tenant,  "  that  is,  on  an  individual 
basis.  HUD  does  not  believe 
management  can  use  this  section  as  a 
mechanism  to  keep  tenant  organizers 
from  talking  to  tenants  who  have  not 
asserted  this  right.  Proposed  §  245.155  is 
renumbered  as  S  245.130  in  this  final 
nile. 

15  Section  245.160,  Additional  Tenant 
(Organizations 

(hmment:  The  rule  should  not  allow 
more  than  one  tenant  organization  at  a 
project.  Allowing  more  than  one  tenant 
organization  could  cause  legal  and 
administrative  difficulties. 

Allowing  multiple  tenant 
organizations  would  make  it  unclear 
who  speaks  for  the  community. 


From  management's  perspecth'e, 
multiple  tenant  organizations  would  be 
burdensome  for  management  to 
accommodate.  From  the  tenants' 
perspective,  they  would  be  better  served 
by  a  single,  strong  organization  that  a 
multitude  of  fragmented  organizations. 
At  a  minimum,  the  rule  should  provide 
that  a  tenant  organization  must 
represent  at  least  10%  of  all  a  project's 
residents,  and  not  less  than  five 
residents  in  any  case. 

Allowing  multiple  tenant 
organizations  could  encourage 
confusion  and  dissension  among  tenants 
when  a  minority  of  tenants  decide  to 
form  their  own  organization. 

Allowing  additional  tenant 
organizations  would  create  schisms, 
issue-based  factions,  and  animosity 
among  tenants  and  effectively  destroy 
the  effectiveness  of  the  rule,  and 
provide  no  means  to  establish  an 
effective  consensus  among  tenants  in 
representing  issues  to  management. 

Response  The  final  rule  omits  the 
proposed  language  explicitly  providing 
for  multiple  tenant  organizations,  in 
favor  of  the  general  definition  in 
§  245.110.  HUD  believes  that  this 
general  definition  supplies  sufficient 
guidance. 

Comment:  Management  control.  The 
rule  should  not  permit  the  creation  of  a 
second  organization  under  management 
control. 

Response  HUD  believes  that  the 
provision  for  complete  independence  of 
the  tenant  organization  in  §245.110 
adequately  addresses  this  concern. 

Comment:  Proposed  section 
245.160lbl,  replacement  of  leadership. 
The  final  rule  should  only  require 
owners  to  recognize  the  right  of  tenants 
to  replace  their  leadership  if  the 
replacement  is  done  according  to  the 
written  procedures  contained  in  the 
tenant  organizations'  by-laws,  that  meet 
the  standards  of  proposed  §245.115. 

Response  HUD  also  received 
numerous  comments  generally  on 
proposed  §§  245.110—245.135,  to  the 
effect  that  these  sections  sought  to 
excessively  micro-manage  tenant 
organizations,  and  would  eliminate  or 
hamper  many  effective  organizations 
that  follow  different  procedures. 
Therefore.  HUD  has  decided  to  allow 
tenants  to  choose  their  organizational 
procedures  and  structures  within  the 
general  guidelines  of  §245.110.  For  this 
reason,  the  final  rule  omits  proposed 
§  245.160(b). 

16.  Enforcement 

Comment:  Final  rule  should  expressly 
provide  tenants  with  the  right  to  enforce 
the  regulations.  The  rule  will  only  be 
meaningful  if  it  can  be  enforced  by 


tenants  and  tenant  organizations  in 
addition  to  HUD.  In  addition  to 
providing  by  regulation  tenant 
enforcement  rights.  HUD  should 
explicitly  make  the  tenants  third  party 
beneficiaries  of  the  regulatory  agreement 
between  HUD  and  the  owners.  HUD 
should  make  tenants  partners  in  the 
enforcement  of  HUD  requirements. 

The  final  rule  should  explicitly  state 
enforcement  procedures  and  penalties 
for  violations. 

The  following  should  be  added  as 
new  enforcement  sections  to  the  final 
rule: 

Section  245. 1 70    Enforcement. 

(a)  HUD  staff  shall  utilize  the 
procedures  prescribed  in  the 
Management  Agent  Handbook  4381.5 
REV-2  to  identify,  assess,  and  respond 
to  resident  complaints  regarding  owner 
agent  conduct  or  omissions,  including 
harassment  of  residents  or  resident 
associations  who  attempt  to  exercise 
their  rights,  lease  violations,  failure  to 
maintain  HQS  requirements,  or  failure 
by  the  owner/agent  to  properly  carry  out 
its  management  responsibilities. 

(b)  HUD  field  staff  shall  assess 
resident  complaints  regarding 
harassment  and  owner/agent  responses 
on  these  matters  as  part  of  field 
Management  Reviews. 

(c)  If  the  owner/agent  fails  to 
adequately  respond  to  outstanding 
resident  complaints  within  a  reasonable 
time  period  set  by  the  HUD  field  office, 
HUD  staff  shall  implement  sanctions 
against  the  agent  and/or  owner. 

(d)  HUD  staff  shall  classify  the 
property  as  "troubled"  due  to  persistent, 
validated  resident  complaints  of  a 
serious  nature,  including  but  not  limited 
to  harassment  of  the  residents 
association  or  individual  tenants  for 
asserting  their  rights. 

(e)  Upon  publication  of  a  final  rule. 
HUD  shall  revise  regulatory  agreements 
and  contracts  with  owners  and  their 
agents  to  include  the  rights  of  tenants  to 
organize  and  assert  their  individual 
rights  explicitly  in  the  agreements  and 
contracts  themselves,  including  but  not 
limited  to  the  renewal  of  expiring 
project-based  or  Preservation  Voucher 
Section  8  contracts,  amendments  to 
existing  regulator}^  agreements  (which 
might  occur  in  a  pjirtial  payment  of 
claim,  bond  refinancing,  transfer  of 
physical  assets,  or  sale  of  the  property), 
new  regulatory  agreements,  and  a 
revision  to  HUD's  Model  Lease  as 
published  in  the  Handbook  4350.3, 
Occupancy  Standards  for  HUD  Assisted 
Housing. 


Section  245.180     Sanctions  and 
Penalties. 

(a)  HUD  shall  pursue  removal  of  the 
agent  or  appropriate  civil  and/or 
criminal  penalties  as  sanctions  for 
violations  of  residents  rights  to  organize 
or  assert  their  individual  rights  as 
tenants,  including  but  not  limited  to: 

(1)  Removal  of  an  agent  under  a  HUD 
regulatory  agreement,  if  any: 

(2)  Civil  penalties  up  to  S25.000  for 
violations  of  residents'  right  to  organize 
or  their  individual  rights  as  tenants: 

(3)  A  fine  of  not  more  than  Si 0.000. 
imprisonment  of  not  more  than  five 
years  or  both  for  knowingly  and 
willingly  falsify'ing.  concealing,  or 
making  any  false,  fictitious  or 
fraudulent  statement  regarding 
harassment  or  interference  with 
residents  asserting  their  right  to 
organize  or  their  individual  rights  as 
tenants: 

(4)  Referral  to  the  Attorney  General 
and/or  HUD's  Enforcement  Center  with 
a  recommendation  for  civil  action, 
including  mandatory  or  injunctive 
relief,  to  enjoin  against  owner/agent 
actions  violating  residents'  right  to 
organize  or  assert  their  individual  rights 
as  tenants. 

(b)  In  cases  of  extended 
noncompliance  affecting  a  property,  or 
widespread  noncompliance  affecting 
more  than  one  property,  HUD  will 
consider  taking  the  following 
enforcement  actions,  without  further 
notice  to  the  owner/agent: 

(1)  Debarment  from  or  limited  denial 
of  participation  in  HUD  programs: 

[2}  Initiate  legal  action  to  place  the 
property  in  receivership: 

(3)  Partially  abate  the  project's 
assistance  contracts; 

(4)  Take  steps  to  have  the  property 
declared  in  default  of  the  mortgage  and 
initiate  foreclosure  proceedings. 

(c)  HUD  shall  otherwise  follow  the 
procedures  prescribed  in  the 
Management  Agent  Handbook  (4381.5. 
REV-2)  in  assessing  these  penalties. 

Response.  HUD  agrees  that  it  is 
important  that  tenants'  rights  to 
organize  be  enforceable.  HUD  can 
enforce  the  provisions  of  this  tenant 
participation  rule  under  the  procedures 
of  24  CFR  part  24.  which  provides  for 
Limited  Denials  of  Participation 
("LDP"),  debarment,  and  suspension  in 
the  case  of  such  violations.  These  are 
powerful  sanctions,  and  HUD  will  use 
them  as  necessary  to  address 
interference  with  tenants'  right  to 
organize.  HUD  has  made  an  amendment 
to  the  rule  to  clarify'  that  this  existing 
authority  applies  with  respect  to  this 
regulation. 

Regarding  tenant  enforcement  of  the 
right  to  organize,  HUD  expects  to 


consider  whether  to  require  prospective 
changes  to  the  model  lease.  Regulatory 
Agreement  and  Use  Agreement 
memorializing  the  right  to  tenant 
participation,  and  making  tenants  third- 
party  beneficiaries  of  the  Regulator}- 
and/or  Use  Agreement.  Such  changes 
could  strengthen  the  ability  of  tenants  to 
enforce  their  rights  to  organize,  if 
necessary. 

On  the  issues  of  civil  money  penalties 
and  criminal  sanctions.  HUD's  statutes 
provide  specific  instances  in  which  civil 
money  penalties  are  applicable.  HUD 
does  not  believe  it  can  expand  those 
instances  to  include  tenant 
organizational  rights  without  a  statutory 
change.  Likewise.  HUD  does  not  have 
statutory  authority  to  impose  criminal 
penalties  such  as  imprisonment. 
However.  HLTD  can  use  the  existing 
administrative  enforcement  system. 
Because  of  the  ayailability  of  the 
sanctions  of  LDP.  suspension  and 
debarment,  HUD  believes  it  currently 
has  sufficient  enforcement  authority  to 
address  violations  of  this  regulation. 

Comment:  The  final  rule  should 
expressly  prohibit  harassment.  Because 
of  the  lack  of  enforcement  actions  by 
HUD.  the  final  rule  should  state  that 
HUD  will  no  longer  tolerate  harassment 
of  tenants  and  tenant  organizations 
asserting  their  protected  rights. 

The  prohibited  harassment  tactics 
listed  in  chapter  7  of  HUD's 
Management  Agent  Handbook  should  he 
included  in  the  final  rule,  along  with 
the  listed  sanctions  available. 

Response.  The  rule  states  that:  tenants 
have  a  right  to  organize  (§245.100); 
owners  and  their  agents  must  recognize 
legitimate  tenant  organizations  and  give 
reasonable  consideration  to  their 
concerns;  and  owners  and  their  agents 
must  allow  tenants  to  conduct 
reasonable  activities  related  to  the 
establishment  and  operation  of  a  tenant 
organization.  These  provisions  suffice  to 
require  owners  and  their  agents  to  allow 
tenant  organizations  to  function. 
Violations  of  these  regulatory  provisions 
can  be  addressed  through  administrative 
means,  as  set  forth  in  new  §  245.135.  A 
provision  specifically  on  harassment 
would  not  add  significantly  to  these 
existing  protections,  which  apply  to  any 
interference  with  tenants'  organizational 
rights. 

Comment:  The  rule  should  include  a 
list  of  prohibited  activities.  The  rule 
should  contain  the  following  additional 
section: 

Section  245.170  Impediments  to 
residents  or  resident  associations 
attempting  to  exercise  their  rights. 

(a)  Actions  by  owners/agents  that 
constitute  impediments  to  resident  or 
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resident  associations  attempting  to 
exeri:ise  their  rights  include,  but  are  not 
limited  to,  the  following: 

(1)  Unreasonable  denial  of  accessible 
meeting  space  to  residents; 

(2)  Sending  management 
representatives  (including  residents 
who  are  management  employees  or  who 
receive  rent  concessions  in  exchange  for 
management  services)  to  resident 
meeting  when  residents  have  not 
invited  these  representatives  to  attend: 

(3)  Evicting,  threatening  to  evict, 
withholding  entitlements,  or  otherwi.se 
penalizing  tenants  for  organizing  or 
asserting  their  rights; 

(4)  Attempting  to  adversely  influence 
resident  leaders  by  offering  individual 
inducements  such  as  employment, 
preferential  transfers,  rent  abatements, 
favored  repairs,  or  other  benefits  not 
available  to  all  residents  in  the 
development; 

(5)  Attempting  to  form  a  competing 
resident  organization  under  the  control 
of  the  management  company  or  the 
owner: 

(6)  Sexual  harassment  of  residents  by 
owners/agents; 

(7)  Interfering  with  or  obstructing 
residents  or  non-tenant  tenant 
organizers  from  engaging  in  any 
protected  activities  set  forth  in  §  24.5.140 
of  these  regulations;  and 

(8)  Engaging  in  any  activity  designed 
to  intimidate,  harass,  or  retaliate  against 
tenant  or  non-tenant  tenant  organizers 
exercising  their  right  to  organize  or 
assert  their  rights. 

(b)  Owner  or  management  employees 
may  not  run  for  elected  office  or  serve 
on  the  board  of  directors  of  the  residents 
organization. 

(c)  HUD  considers  any  of  the  above 
action  taken  by  owner/agents  to  be  a 
violation  of  residents'  rights  to  organize 
and  assert  individual  rights. 

Response.  The  rule  as  proposed 
contains  a  list  exemplifying  protected 
activities  (see  *i  24.S.1  l.S(a)).  and  also 
protects  other  reas(mable  activities 
related  to  establishing  and  operating  a 
tenant  organization  (see  *»  24.5. 1  l.'i(b)) 
Therefore,  actions  that  interfere  with 
these  activities  are  prohibited. 
Additionally,  some  of  the  suggested 
additions  are  simply  beyond  the  scope 
of  this  rulemaking  in  any  case:  the 
prohibition  on  sexual  harassment  of 
residents,  for  example,  is  enforced 
through  the  Fair  Housing  Act.  42  U.S.C 
*i  3601  ft  Sfi)..  and  the  regulations 
promulgated  pursuant  thereto. 
Therefore,  HUD  makes  no  chang*;  to  the 
final  rule  as  a  result  of  this  comment. 


IV.  Findings  and  Certifications 

EC)  12866  Statement 

The  Office  of  Management  and  Budget 
(OMB)  reviewed  this  rule  under 
Executive  Order  12866  (entitled 
"Regulatory  Planning  and  Review  "). 
OMB  determined  that  this  final  rule  is 
a  "significant  regulatory  action,"  as 
defined  in  section  3(f)  of  the  Order 
(although  not  economically  significant, 
as  provided  in  section  3(fl(l)  of  the 
Order).  Any  changes  made  to  the  rule 
subsequent  to  its  submission  to  OMB 
are  identified  in  the  docket  file,  which 
is  available  for  public  inspection  in  the 
office  of  the  Rules  Docket  Clerk,  Room 
10276,  U.S.  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW,  Washington.  DC,  20410-0500. 

Impact  on  Small  Entities 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  has  reviewed  this  rule  before 
publication  and  by  approving  it  certifies 
that  this  rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  rule, 
while  it  requires  owners  and  their 
agents  to  permit  reasonable  tenant 
organizing  activities,  does  not  impose 
any  affirmative  obligation  on  owners  to 
give  financial  or  other  assistance  to 
tenant  organizations  in  the  conduct  of 
these  activities. 

The  rule  would  permit  tenant 
organizations  to  develop  responses  to 
economic  proposals  made  by  owners 
that  could  affect  the  living  environment 
of  the  tenants,  such  as  rent  increases 
and  major  capital  additions,  and 
requires  owners  of  give  reasonable 
consideration  to  such  responses. 
However,  it  does  not  require  owners  to 
adopt  such  proposals 

Environmental  Impact 

In  accordance  with  24  CFR  50.19(c)(1) 
of  HUD's  regulations,  this  rule  does  not 
direct,  provide  for  assistance  or  loan 
and  mortgage  insurance  for.  or 
otherwise  govern  or  regulate,  rt^al 
property  acquisition,  disposition, 
leasing,  rehabilitation,  alteration, 
demolition,  or  new  construction,  or 
establish,  revise,  or  provide  for 
standards  for  construction  or 
construction  materials,  manufactured 
housing,  or  occupancy.  Therefore,  this 
rule  is  categorically  excluded  from 
review  under  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4321etsp<7.) 

Federalism  Impact 

Executive  Order  13132  (entitled 
"Federalism")  prohibits,  to  the  extent 
practicable  and  permitted  by  law,  an 


agency  from  promulgating  a  regulation 
that  has  federalism  implications  and 
either  imposes  substantial  direct 
compliance  costs  on  State  and  local 
governments  and  is  not  required  by 
statute,  or  preempts  State  law,  unless 
the  relevant  requirements  of  section  6  of 
the  Executive  Order  are  met.  This  rule 
does  not  have  federalism  implications 
and  does  not  impose  substantial  direct 
compliance  costs  on  State  and  local 
governments  or  preempt  State  law 
within  the  meaning  of  the  Executive 
Order. 

Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (2  U.S.C.  1531- 
1538)(UMRA)  establishes  requirements 
for  Federal  agencies  to  assess  the  effects 
of  their  regulatory  actions  on  State, 
local,  and  tribal  governments  and  the 
private  sector.  This  final  rule  does  not 
impose  any  Federal  mandates  on  any 
State,  local,  or  tribal  governments  or  the 
private  sector  within  the  meaning  of  the 
UMRA. 

List  of  Subjects  in  24  CFR  Part  245 

Condominiums,  Cooperatives,  Grant 
programs — housing  and  community 
development.  Loan  programs — housing 
and  community  development.  Low  and 
moderate  income  housing,  Rent 
subsidies.  Reporting  and  recordkeeping 
requirements.  Utilities. 

For  the  reasons  stated  in  the 
preamble,  HUD  amends  part  245  as 
follows: 

PART  245— TENANT  PARTICIPATION 
IN  MULTIFAMILY  HOUSING  PROJECTS 

1.  The  authority  citation  for  24  CFR 
part  245  continues  to  read  as  follows: 

Authority:  12  U.S  C.  1715z-lb:  42  U.S.C. 

:i535((ll 

Subpart  A — General  Provisions 

§245.10    [Amended] 

2.  Amend  24  CFR  245.10  as  follows: 

a.  Remove  paragraph  (a)(2); 

b.  Remove  from  paragraph  (c)  the 
definition  of  "Section  202  Loans  for  the 
Elderly  or  Handicapped  BMIR 
Program": 

c.  Redesignate  paragraphs  (a)(3)  and 
(a)(4)  as  paragraphs  (a)(2)  and  {a)(3). 
respectively; 

a.  Revise  redesignated  paragraphs 
(a)(2)(ii)and  (a)(3);  and 

e.  Add  paragraphs  (a)(4)-(7)  to  read  as 
follows: 

§  245. 1 0    Applicability  of  part. 

(a)*    *    * 
(2)  *    *    * 

(ii)  Was  sold  by  the  Secretary  subject 
to  a  mortgage  insured  or  held  by  the 


Secretar>'  and  an  agreement  to  maintain 
the  low-  and  moderate-income  character 
of  the  project; 

(3)  State  or  local  housing  finance 
agency  project.  The  project  receives 
assistance  under  section  236  of  the 
National  Housing  Act  (12  U.S.C.  1715z- 
1)  or  the  Rent  Supplement  Program 
administered  through  a  State  or  local 
housing  finance  agency,  but  does  not 
have  a  mortgage  insured  under  the 
National  Housing  Act  or  held  by  the 
Secretary.  Subject  to  the  further 
limitation  in  paragraph  (b)  of  this 
section,  only  the  provisions  of  subparts 
A  and  C  of  this  part  and  of  subpart  D 

of  this  part  for  requests  for  approval  of 
a  conversion  of  a  project  from  project- 
paid  utilities  to  tenant-paid  utilities  or 
of  a  reduction  in  tenant  utility 
allowances,  apply  to  a  mortgagor  of 
such  a  project; 

(4)  The  project  receives  project-based 
assistance  under  section  8  of  the  United 
States  Housing  Act  of  1937  (this 
regulation  does  not  cover  tenant 
participation  in  PHAs  that  administer 
such  project-based  assistance); 

(5)  The  project  receives  enhanced 
vouchers  under  the  Low-Income 
Housing  Preservation  and  Resident 
Homeownership  Act  of  1990,  the 
provisions  of  the  Emergency  Low 
Income  Housing  Preservation  Act  of 
1987,  or  the  Multifamily  Assisted 
Housing  Reform  and  Affordability  Act 
of  1997,  as  amended; 

(6)  The  project  receives  assistance 
under  the  Section  202  Direct  Loan 
program  or  the  Section  202  Supportive 
Housing  for  the  Elderly  program;  or 

(7)  The  project  receives  assistance 
under  the  Section  811  Supportive 
Housing  for  Persons  with  Disabilities 
program. 
***** 

3.  Subpart  B  is  revised  to  read  as 
follows: 

Subpart  B — Tenant  Organizations 


Sec. 

245.100 

245.105 

Right  of  tenants  to  organize. 

Recognition  of  tenant 

orga: 

nizations. 

245.110 
245.115 
245.120 
245.125 
245.130 

Legitimate  tenant  organizations 
Protected  activities. 
Meeting  space. 
Tenant  organizers. 
Tenants'  rights  not  to  be  re- 

canvassed. 
245.135     Enforcement. 

Subpart  B— Tenant  Organizations 

§  245.100    Right  of  tenants  to  organize. 

The  tenants  of  a  multifamily  housing 
project  covered  under  §  245.10  have  the 
right  to  establish  and  operate  a  tenant 
organization  for  the  purpose  of 


addressing  issues  related  to  their  living 
environment,  which  includes  the  terms 
and  conditions  of  their  tenancy  as  well 
as  activities  related  to  housing  and 
community  development. 

§  245.1 05    Recognition  of  tenant 
organizations. 

Owners  of  multifamily  housing 
projects  covered  under  §  245.10.  and 
their  agents,  must: 

(a)  Recognize  legitimate  tenant 
organizations;  and  (b)  Give  reasonable 
consideration  to  concerns  raised  by 
legitimate  tenant  organizations. 

§  245.1 1 0    Legitimate  tenant  organizations. 

A  tenant  organization  is  legitimate  if 
it  has  been  established  by  the  tenants  of 
a  multifamily  housing  project  covered 
under  §  245.10  for  the  purpose 
described  in  §  245.100,  and  meets 
regularly,  operates  democratically,  is 
representative  of  all  residents  in  the 
development,  and  is  completely 
independent  of  owners,  management, 
and  their  representatives. 

§  245.1 1 5    Protected  activities. 

(a)  Owners  of  multifamily  housing 
projects  covered  under  §  245.10,  and 
their  agents,  must  allow  tenants  and 
tenant  organizers  to  conduct  the 
following  activities  related  to  the 
establishment  or  operation  of  a  tenant 
organization: 

(1)  Distributing  leaflets  in  lobby  areas; 

(2)  Placing  leaflets  at  or  under  tenants' 
doors; 

(3)  Distributing  leaflets  in  common 
areas; 

(4)  Initiating  contact  with  tenants; 

(5)  Conducting  door-to-door  surveys 
of  tenants  to  ascertain  interest  in 
establishing  a  tenant  organization  and  to 
offer  information  about  tenant 
organizations; 

(6)  Posting  information  on  bulletin 
boards; 

(7)  Assisting  tenants  to  participate  in 
tenant  organization  activities; 

(8)  Convening  regularly  scheduled 
tenant  organization  meetings  in  a  space 
on  site  and  accessible  to  tenants,  in  a 
manner  that  is  fully  independent  of 
management  representatives.  In  order  to 
preserve  the  independence  of  tenant 
organizations,  management 
representatives  may  not  attend  such 
meetings  unless  invited  by  the  tenant 
organization  to  specific  meetings  to 
discuss  a  specific  issue  or  issues;  and 

(9)  Formulating  responses  to  owner's 
requests  for: 

(i)  Rent  increases; 

(ii)  Partial  payment  of  claims; 

(iii)  The  conversion  from  project- 
based  paid  utilities  to  tenant-paid 
utilities; 


(iv)  A  reduction  in  tenant  utility 
allowances; 

(v)  Converting  residential  units  to 
non-residential  use,  cooperative 
housing,  or  condominiums; 

(vi)  Major  capital  additions:  and 

(vii)  Prepayment  of  loans. 

(b)  In  addition  to  the  activities  listed 
in  paragraph  (a)  of  this  section,  owners 
of  multifamily  housing  projects  covered 
under  §  245.10.  and  their  agents,  must 
allow  tenants  and  tenant  organizers  to 
conduct  other  reasonable  activities 
related  to  the  estabUshment  or  operation 
of  a  tenant  organization. 

(c)  Owners  of  multifamily  housing 
projects  and  their  agents  shall  not 
require  tenants  euid  tenant  organizers  to 
obtain  prior  permission  before  engaging 
in  the  activities  permitted  under 
paragraphs  (a)  and  (b)  of  this  section. 

§  245.1 20    Meeting  space. 

(a)  Owrners  of  multifamily  housing 
projects  covered  under  §  245.10,  and 
their  agents,  must  reasonably  make 
available  the  use  of  any  community 
room  or  other  available  space 
appropriate  for  meetings  that  is  part  of 
the  multifamily  housing  project  when 
requested  by: 

(1)  Tenants  or  a  tenant  organization 
and  used  for  activities  related  to  the 
operation  of  the  tenant  organization;  or 

(2)  Tenants  seeking  to  establish  a 
tenant  organization  or  collectively 
address  issues  related  to  their  living 
environment. 

fb)  Tenant  and  tenant  organization 
meetings  must  be  accessible  to  persons 
with  disabilities,  unless  this  is 
impractical  for  reasons  beyond  the 
organization's  control.  If  the  complex 
has  an  accessible  common  area  or  areas, 
it  will  not  be  impractical  to  make 
organizational  meetings  accessible  to 
persons  with  disabilities. 

(c)  Fees.  An  owner  of  a  multifamily 
housing  project  covered  under  §  245.10 
may  charge  a  reasonable,  customan'  and 
usual  fee,  approved  by  the  Secretary  as 
may  normally  be  imposed  for  the  use  of 
such  facilities  in  accordance  with 
procedures  prescribed  by  the  Secretan.-. 
for  the  use  of  meeting  space.  An  owner 
may  waive  this  fee. 

§  245.1 25    Tenant  organizers. 

(a)  A  tenant  organizer  is  a  tenant  or 
non-tenant  who  assists  tenants  in 
establishing  and  operating  a  tenant 
organization,  and  who  is  not  an 
employee  or  representative  of  current  or 
prospective  owners,  managers,  or  their 
agents. 

(b)  Owners  of  multifamily  housing 
projects  covered  under  §  245.10.  and 
their  agents,  must  allow  tenant 
organizers  to  assist  tenants  in 
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establishing  and  operating  tenant 
oFKanizations 

(c)  \'nii-tfn(int  tenant  organizfrs  (1)  If 
a  miiltifamilv  housing  project  covered 
under  *>  245  10  has  a  consistently 
enforctid.  written  policy  against 
canvassing,  thtni  a  non-tenant  tenant 
organizer  must  he  accompanied  by  a 
tenant  while  on  the  proptfrty  of  the 
multifamilv  housing  projet:t.  exc:ept  in 
the  case  of  recipients  of  HUD  Outreach 
and  Assistance  Training  Grants 
C'OTAC;')  or  other  direct  HUD  grants 
designed  to  enable  recipients  to  provide 
education  and  outreach  to  tenants 
concerning  HUD's  mark-to-market 
program  (see  24  CFR  parts  401  and  402). 
who  are  conducting  eligible  activities  as 
defined  in  the  applicable  Notice  of 
Funding  Availability  for  the  grant  or 
other  effective  grant  document. 

(2)  If  a  multifamily  housing  project 
covered  under  §  245.10  has  a  written 
policy  favoring  canvassing,  any  non- 
tenant tenant  organizer  must  be  afforded 
the  same  privileges  and  rights  of  access 
as  other  uninvited  outside  parties  in  the 
normal  course  of  operations.  If  the 
project  does  not  have  a  consistently 


enforced,  written  policy  against 
canvassing,  the  project  shall  be  treated 
as  if  it  has  a  policy  favoring  canvassing. 

§  245.130    Tenants'  rights  not  to  t>e  re- 
can  vassad. 

A  tenant  has  the  right  not  to  be  re- 
canvassetl  against  his  or  her  wishes 
regarding  participation  in  a  tenant 
organization 

§  245 . 1 35     Enforcement 

(a)  Owners  of  housing  identified  in 
<^  245.10.  and  their  agents,  as  well  as  any 
principals  thereof  (as  defined  in  24  CFR 
24.105).  who  violate  any  provision  of 
this  subpart  so  as  to  interfere  with  the 
organizational  and  participatory'  rights 
of  tenants,  may  be  liable  for  sanctions 
under  24  CFR  part  24.  Such  sanctions 
may  include: 

(1)  Debarment.  A  person  who  is 
debarred  is  prohibited  from  future 
participation  in  Federal  programs  for  a 
period  of  time.  The  specific  rules  and 
regulations  relating  to  debarment  are 
found  at  24  CFR  part  24.  subpart  C. 

(2)  Suspension.  Suspension  is  a 
temporary  action  with  the  same  effect  as 


debarment,  to  be  taken  when  there  is 
adequate  evidence  that  a  cause  for 
debarment  may  exist  and  immediate 
action  is  needed  to  protect  the  public 
interest   The  specific  rules  and 
regulations  relating  to  suspension  are 
found  at  24  CFR  part  24.  subpart  D. 

(3)  Limited  Denial  of  Participation. 
An  LDP  generally  excludes  a  person 
from  future  participation  in  the  Federal 
program  under  which  the  cause  arose. 
The  duration  of  an  LDP  is  generally  up 
to  12  months.  The  specific  rules  and 
regulations  relating  to  LDPs  are  found  at 
24  CFR  subpart  G. 

(b)  These  sanctions  may  also  apply  to 
affiliates  (as  defined  in  24  CFR  part  24) 
of  these  persons  or  entities. 

(c)  The  procedures  in  24  CFR  part  24 
shall  apply  to  actions  under  this 
subpart. 

Dated;  lune  1,  2000 

William  C.  Apgar, 

Assistant  Secretary-  for  Housing-Federal 
Housing  Commissioner 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlaslon 

[Docket  No.  RM95-9-011] 

Open  Access  Same-Time  Information 
System  (OASIS)  and  Standards  of 
Conduct 

Mhv  I't.  ."(MM) 

agency:  Federal  Energy  Regulatory 

C;ommission.  DOE. 

ACTION:  Notice  of  propost^d  changes. 


SUMMARY:  The  Federal  Energy 
Regulatory  Commis.sion  (the 
Commi.ssion)  proposes  to  adopt 
revisions  to  Version  13  of  the  OASIS 
Standards  and  Communication 
Protocols  Document.  The  changes  are 
being  propostid  to  improve  OASIS 
performance  and  to  conform  with 
Commission  policy  The  Commission 
invites  written  comments  on  this 
proposal  and  on  four  specific  questions 
enumerated  in  the  notice. 
DATES:  Written  comments  (an  original 
and  14  paper  copies)  must  be  received 
by  July  7.  2000.  In  addition,  the 
Commission  encourages  the  Fding  of  a 
copy  of  the  comments  on  computer 
diskette  or  by  E-Mail  by  the  same  date. 
ADDRESSES:  Office  of  the  Secretary, 
Federal  Energy  Regulator)'  Commission, 
888  First  Street,  NE.  Washington,  DC 
20426  and  by  E-Mail  to 
"comment.  rm@ferc.  fed.  us". 

FOR  FURTHER  INFORMATION  CONTACT: 

Marvin  Rosenberg  (technical 
information).  Office  of  Markets, 
Tariffs,  and  Rates.  Federal  Energy 
Regulatory  C^ommission,  888  First 
Street,  NE,  Washington.  DC  20426; 
(202) 208-1283 
Paul  Robb  (technical  information). 
Office  of  Markets,  Tariffs,  and  Rates, 
Federal  Energy  Regulatory 
Commissiim.  888  First  Street,  NE, 
Washington,  DC  20426:  (202)  219- 
2702 
Gary  D.  Cohen  (legal  information). 
Offu:e  of  the  General  ('ounsel.  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE,  Washington,  DC 
20426; (202)  208-0321 
SUPPLEMENTARY  INFORMATION:  The  full 
text  of  this  notice,  including  the  OASIS 
Standards  and  (lommunication 
Protocols.  Version  14.  is  available  ff)r 
inspection  in  the  Commission's  Public 
Reference  Room  at  888  First  Street.  NE. 
Washington.  DC  20426,  during  regular 
business  hours,  is  posted  on  both  the 
Commission's  Issuance  Posing  SysttMii 
(CIPS)  and  the  Records  and  Information 
Management  System  (RIMS),  and  may 
be  viewed  and  printed  remotely  via  the 


Internet  through  FERC's  Home  Page 
(http://www.ferc.fed.us). 

Notice  of  Proposed  Changes 

I.  Introduction 

In  this  notice,  the  Federal  Energy 
Regulatory  Commission  (Commission) 
proposes  to  revise  Version  1.3  of  the 
OASIS  Standards  and  Communication 
Protocols  Document  (S&CP  Document. 
Version  1.3)  to  reflect  recommended 
revisions  put  forth  by  the  OASIS  How 
Working  Group  (How  Group)  and  the 
Market  Interface  Committee  (MIC) 
(collectively  How/MIC) '  in  a  joint  fding 
submitted  on  January  31,  2000  (January 
31  submittal). 

The  January'  31  submittal  was  filed 
prior  to  our  issuance  of  our  'Business 
Practice  Standards  for  OASIS 
Transactions"  (BPS)  in  Order  No.  638 
and  thus  does  not  reflect  our  findings  in 
that  order.  Accordingly,  in  addition  to 
inviting  comments  on  our  proposed 
revisions  to  S&CP  Document,  Version 
1.3,  we  are  inviting  commenters  to 
address  four  specific  questions 
(enumerated  below)  that  are  designed  to 
insure  that  any  revised  S&CP  Document 
we  issue  will  be  consistent  with  our 
determinations  in  Order  No.  638. 

II.  Background 

The  Commission  first  issued  the  S&CP 
Document  (Version  1.0)  on  April  24, 
1996,  as  a  separate  document  whose 
issuance  accompanied  issuance  of  Order 
No.  889.'  We  explained  in  Order  No. 
889  that  we  would  periodically  update 
and  revise  the  S&CP  Document  as 
needed. '  On  September  10,  1996,  the 
Commission  issued  a  revised  S&CP 
Document  (Version  1.1)  in  Open  Access 
Same-Time  Information  System  and 
Standards  of  Conduct.  76  FERC  1 61 ,243 
(1996).  On  June  18,  1998,  die 
Commission  again  issued  a  revised 
S&CP  Document  (Version  1.2)  in  Open 
Access  Same-Time  Information  System 
and  Standards  of  Conduct.  83  FERC 
•0  61.360(1998).  On  September  29,  1998, 


'  .Xs  I'xpl.iini'd  iTi  Orilcr  \"  h:tH.  Open  .Xrrrss 
Siiiiii'-limi'  Iiitiirni.iliiin  Svstfin  .iml  Sl,tiuidrils  nf 
CnndiK  I.  I'mal  Kul.v  t.^  HK  17l7()(Mrtri  h   11.  ,;()()()). 
I- i-.KC  Stills  (4  K.'Ks   l.ii   u..t'm  ti  J.  :n.4()(tS  n  H 
IK-hni.irv  2^.  J(>CM)|  tlu'  Mil!  is  nn  imUistrv  vvnrkinn 
Kiiuip.  spiiiisnn'tl  h\  Ihf  North  .■\niiTU  an  Kli'i  Ini 
Ki'lialiililv  (jtiini  il.  that  has  taken  over  fuiictiuns 
pi'ninuslv  pt'rfuriiii'il  h\  the  (^oinmortial  I'rartiics 
\Vi)rkHii<  (,roiip 

•■  .Sfc  ()[ii'ii  .Access  Sami'-Time  liifrinnaljon 
Svstcni  ami  .Standards  of  (:(indu(  I.  Order  No   HH<). 
i<\  IK  217,17  (Mhv  U).  It'tf.).  hKK(.  Stats  K,  Keijs 
II  ll.O.IS  at  tl.SHh  I.April  J4    IMMhl.  orf/cr (in  n-Zi  i;. 
Order  No   HHl^-,^.  t),;  IK  1J4H4  (Man  h  14,  l'>'(7|, 
KI.KC  Slats   K,  Ke>!s  1  U.IM'I  IMari  h  4.  I'm7),  orrfer 
.'H  re/ii;.  Order  No  HH')-H.  HI  KFKl   ItiL^St 
M>1'I7|   ordfTon  rt-h  u.  Order  No,  HH>M;.  H2  KI;K(  ; 
"Shl.lMti  (IM'tHI 

'Ordei  No  HHM.  H.Kl :  Stats  *  Ki>ks  1,(1.035  at 
11.541 


the  Commission  issued  a  third  revised 
S&CP  Document  (Version  1.3)  in  Open 
Access  Same-Time  Information  System 
and  Standards  of  Conduct,  84  FERC 
U  61 ,329  (1998).  This  is  the  S&CP 
Document  currently  in  effect. 

ni.  Discussion 

The  January  31  submittal 
recommends  the  following  changes  to 
Version  1.3  of  the  S&CP  Document:  (1) 
Post  procedures  associated  with 
capacity  benefit  margin;  (2)  post 
references  on  curtailment  information, 
interruptions,  and  system  studies;  (3) 
modifications  to  the  TRANSREQUEST 
template;  (4)  removal  of  the 
TRANSALT,  CURTAIL,  and  AUDIT 
templates;  (5)  addition  of  templates  for 
SECURITY,  REDUCTION,  and 
SYSTEMDATA;  (6)  rename  the 
SCHEDULE  template  as 
SCHEDULEDETAIL;  (7)  revised 
procedures  for  posting  information  in 
die  TRANSOFFERING  template;  (8) 
addition  of  a  unique  reference  to 
continuation  records;  (9)  revisions  to 
OASIS  performance  response  times 
(section  5.3)  to  add  specific  required 
response  times;  and  (10)  corrections  to 
support  the  above  changes  and  update 
the  table  of  contents.* 

These  changes  are  designed  to 
implement  the  Commission's  findings 
in  Order  No.  605,^  the  Commission's 
OASIS  Audit  Template  Experiment, 
recent  orders  on  posting  capacity  benefit 
margin  (CBM),  and  other  miscellaneous 
changes.  We  propose  to  adopt  these 
changes.  However,  these  changes,  as 
proposed  in  the  January  31  submittal, 
were  not  designed  to  implement  the 
Commission's  findings  in  Order  No. 
638,  which  was  issued  on  February  25. 
2000. 

We  therefore  have  concerns  that 
additional  changes  may  be  needed  to 
the  S&CP  Document  to  ensure 
consistency  between  the  S&CP 
Document  and  our  findings  in  Order  No. 
638.  Accordingly,  although  this  notice 
proposes  adoption  of  the  How/MIC— 
sponsored  revisions  to  the  S&CP 
Document  (as  a  baseline),  we 
contemplate  that  our  fin<il  notice  on  this 
subject  may  include  further  revisions  to 
reflect  our  findings  in  Order  No.  638. 
We  therefore  invite  interested  persons 
filing  comments  on  this  NOPR  to 
address  both  the  merits  of  the  proposed 
revisions  to  the  S&CP  Document  as  well 
as  the  following: 


'  \  more  ((implele  explanation  of  these 
rpromtnended  (  hanges  is  intluded  in  the  January 
.11  sulimiltal 

'Open  .Ai.iess  Same-Time  Information  Svslem 
ami  Standards  of  (Conduct.  Final  Rule,  54  FK  341 17 
llune  25.  1999),  FtRC  Stats  «,  Regs,  1  31.075  (May 
27,  1999) 


1.  If  we  adopt  the  proposed  revisions  to  the 
S&CP  Document,  are  changes  needed  to 
reflect  our  findings  in  Order  No.  638? 

2.  Specifically,  do  any  provisions  of  the 
proposed  S&CP  revisions  conflict  with 
provisions  of  Order  No.  638?  If  so.  how 
should  those  conflicts  be  resolved?'^' 

3.  With  regard  to  section  4,3.4.4  on  System 
Data  (Recommended  S&CP  Document 
Version  1.4  at  page  55),  this  section  states 
that  a  transmi.ssion  provider  is  obligated  to 
post  values  for  one  or  more  of  the  defined 


system  attributes,  but  does  not  state  that  all 
system  attributes  can  be  requested  at  the 
same  time."  We  therefore  request  comment 
on  whether  the  description  of  the  template  in 
section  4.3.4.4  should  be  revised  to  clarifv' 
that  all  system  attributes  can  be  requested  at 
the  same  time. 

4  With  regard  to  section  5.3.3  on 
Measurement  Criteria  for  OASIS  Node 
Functions  (Recommended  S&CP  Document 
Version  1,4  at  page  108),  we  see  three 
possible  problems.  First,  section  5.3.3.  as 


recommended,  provides  performance 
standards  (time  limits]  for  responding  to 
queries  regarding  TRANSSTATl'S  and 
TRANSOFFERING.  It  does  not  establish 
comparable  requirements  regarding  response 
times  for  any  other  queries.  We  therefore 
invite  comment  on  whether  the  proposed 
performance  standards  meet  customer  needs 
today  and  for  the  near  term  future. 

Note:  Proposed  section  5.3.3  would  require 
the  following  response  times  to  0.\SIS 
queries: 


Template  or  GUI  equivalent 


Average  response  not  fewer  than 


90%  ot  responses  not  fewer  than 


transstatus  100  rows/minute 

transoftenng  1  500  rows/minute 


10  rows/minute 
100  rows/minute. 


Second,  we  also  note  that  the 
recommended  performance  standards  in 
section  5,3,3  are  so  specific  that  they  may 
become  obsolete  and  fail  to  keep  pace  with 
changing  technology,  market  conditions,  and 
user  needs.  We  therefore  invite  comment  on 
whether  it  would  be  preferable  to  adopt  a 
more  general  performance  standard,  such  as 
one  that  would  require  a  node's  response  to 
be  sufficient  to  meet  the  legitimate  needs  of 
its  customers. 

Third,  we  also  would  be  open  to 
consideration  of  other  possible  revisions  to 
section  5.3.3  that  might  contain  a  novel 
approach  preferable  to  either  that  proposed 
in  this  NOPR  or  that  contained  in  Version 
1.3. 

rv.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
(RFA).'*-''  requires  the  Commission  to 
describe  the  impact  a  proposed  rule 
would  have  on  small  entities  or  to 
certify  that  the  rule,  if  promulgated,  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

If  promulgated,  the  same  entities 
subject  to  the  current  S&CP  Document 
would  be  required  to  comply  with  the 
revised  S&CP  Document  (Version  1.4) 
proposed  in  this  Notice.  Moreover,  the 
proposals  in  this  Notice  would  not 
affect  which  entities  would  be  eligible 
for  a  waiver.  As  we  explained  in  Order 
No.  889-A.  under  appropriate 
circumstances  the  Commission  will 


grant  waiver  of  the  OASIS  Final  Rule 
requirements  (including  compliance 
with  the  S&CP  Document)  to  small 
public  utilities.  We  further  explained 
that  the  Commission's  waiver  policy 
follows  the  SBA  definition  of  small 
electric  utility '"  and  that  34  small 
entities  had  received  waivers  of  the 
requirement  to  establish  and  maintain 
an  OASIS  and  five  small  entities  had 
received  waivers  of  the  OASIS 
Standards  of  Conduct  requirements. ' ' 
These  decisions  show  that  the 
Commission  carefully  evaluates  the 
effect  of  the  OASIS  reqmrements  on 
small  electric  utilities  and  is  granting 
waivers  where  appropriate,  thus 
mitigating  the  effect  of  that  rule  on 
small  public  and  non-public  utilities. 
The  Commission's  standards  for 
deciding  on  requests  for  waiver  are 
unaffected  by  this  Notice. 

The  proposed  revisions  to  the  S&CP 
Document  are  technical  revisions 
intended  to  implement  the 
Commission's  findings  in  Order  No. 
605,12  the  Commission's  OASIS  Audit 
Template  Experiment,  recent  orders  on 
posting  CBM,  and  other  miscellaneous 
technical  changes.  We  hereby  certify, 
under  section  605(b)  of  RFA,  that  this 
notice,  if  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  RFA. 


<*  For  example,  this  NOPR  proposes  modifying  the 
TRANSQUEST  template  to  allow  Transmission 
Customers  to  request  modifications  to  confirmed 
transmission  reservations.  Among  the  new  types  of 
transmission  requests  proposed  is  RENEWAL,  This 
is  intended  to  permit  a  customer  to  request  to  renew 
an  expiring  transmission  reservation.  Would  such  a 
request  provide  the  existing  customer  rights  it  did 
not  have  under  S&CP  Document  Version  1.3  or  the 
OA.SIS  Business  Practice  Standards?  Does 
RENEWAL  conflict  with  any  OASIS  Business 
Practice  Standards  or  rights  of  first  refusal  under 
the  pro  forma  tariff?  ■ 

'We  note  that:  (1)  More  than  four  system 
attributes  are  listed  in  section  4.3.4.4.  (2)  the  system 
attribute  query  variable  in  section  4,3,4.4  is 
followed  by  an  asterisk:  and,  (3)  section  4  3,2 


Accordingly,  no  regulator*'  flexibihty 
analysis  is  required  pursuant  to  section 
603  of  RFA. 

V.  Environmental  Statement 

Commission  regulations  require  that 
an  environmental  assessment  or  an 
environmental  impact  statement  be 
prepared  for  a  Commission  action  that 
may  have  a  significant  effect  on  the 
human  environment. ^ '  In  the 
Commission's  view,  the  environmental 
impact  of  this  proposal  is  negligible. 
This  proposal  makes  technical  revisions 
to  existing  technical  requirements 
governing  the  format  used  for  OASIS 
postings  to  ensure  uniformity  in  the 
display  of  information  posted  on  OASIS 
nodes.  Accordingly,  we  find  that  this 
notice  does  not  propose  any  action  that 
might  have  a  significant  effect  on  the 
human  environment  and  find  that  no 
environmental  impact  statement 
concerning  this  proposal  is  required. 

VI.  Statement  of  Information  Collection 
and  Public  Reporting  Burden 

In  this  notice,  based  on 
recommendations  from  two  industry 
working  groups  with  input  from  diverse 
industry  segments,  we  propose  minor 
technical  revisions  to  Version  1.3  of  the 
S&CP  Document. 

On  December  1.  1998,  the 
Commission  issued  a  proposed 
information  collection  and  request  for 


(Recommended  S&CP  Document  Version  1  4  at  page 
44)  states  that  a  variable  listed  with  an  asterisk  can 
have  at  least  four  multiple  instances  defined  by  the 
user  in  making  a  query.  Taken  together,  these 
provisions  show  that  multiple  system  attributes 
may  be  requested  in  one  request,  even  though  this 
is  not  explicitly  stated  in  section  4.3,4,4, 

8-«5U.S.C.  601-612. 

10  See  5  U.S.C.  601(3)  and  601(6)  and  15  Ll.S.C, 
632(a),  The  RFA  defines  a  small  entity  as  one  that 
is  independently  owned  and  not  dominant  in  its 
field  of  operation.  See  15  U.SC.  632(a).  The  Small 
Business  Administration  defines  a  small  electric 
utility  as  one  that  disposes  of  4  million  MWh  or  less 
of  electric  energy  in  a  given  year.  See  13  CFR 
121,601  (Major  Group  49 — Electric.  Gas  and 
Sanitary  Services). 


In  the  Open  Access  Final  Rule,  we  concluded 
that,  under  these  definitions,  the  Open  .Access  Final 
Rule  and  the  O.^SIS  Final  Rule  would  not  have  a 
significant  economic  impact  on  a  substantial 
number  of  small  entiUes.  We  reaffirmed  that 
conclusion  in  Order  Nos,  888-.^  and  8e9-,^ 

1  ■  See  Order  No  889-.\.  FERC  Stats  *  Regs  1 
31,049  at  30.578 

■''Open  Access  Same-Time  Information  System 
and  Standards  of  Conduct.  Final  Rule.  64  FR  34117. 
FERC  Stats,  &  Regs  1  31.075  (1999), 

13  Regulations  ImplemenUng  National 
Environmental  Policy  Act,  Order  No  486.  52  FR 
47897  (Dec   17.  1987);  1986-90  Regs  Preambles 
FERC  Stats  &  Regs.  1  30.783  (Dec   10.  1987) 
[codified  at  18  CFR  Part  380) 
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comments  in  Docket  No.  IC99-7 17-000 
that  covered  all  information  collected 
under  the  requirements  of  FERC-717 
"Open  Access  Same-Time  Information 
System  and  Standards  of  Conduct" 
(OMB  No.  1902-0173)  over  the  next 
three  years  that  provides  as  follows: 

Information  Collection  Statement 

Title:  FERC-717,  Open  Access  Same- 
Time  Information  Systems  and 
Standards  of  Conduct. 

Action:  Proposed  Collection. 


OMB  Control  No:  1902-0173. 

Respondents:  Business  or  other  for- 
profit,  including  small  business. 

Frequency  of  Responses:  On  occasion. 

Necessity  of  the  Information:  The 
Notice  of  Proposed  Rulemaking  solicits 
public  comments  on  proposed  revisions 
to  Version  1.3  of  the  OASIS  Standards 
and  Communication  Protocols 
Document  (S&CP  Document,  Version 
1.3)  to  reflect  recommended  revisions 
put  forth  by  two  industry-led  working 
groups.  These  technical  revisions  are 


designed  to  implement  the 
Commission's  findings  in  Order  No. 
605,  the  Commission's  OASIS  Audit 
Template  Experiment,  recent  orders  on 
posting  CBM,  and  other  miscellaneous 
changes. 

In  addition,  the  burden  estimate 
submitted  on  December  1,  1998  for  all 
OASIS  requirements  was  as  follows: 

Burden  Statement:  Public  reporting 
burden  for  this  collection  is  estimated 

as: 
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Number  of  respondents  annually 


Numt)er  of  responses  p)er  re- 
spondent 


Average  txirden  hours  per  re- 
sponse 


(1) 


(2) 


(3) 


Total  annual  burden  hours 
(1)x(2)x(3) 


140 


1.418 


198,520  hours 


The  estimated  total  cost  to 
respondents  is  $21.157,500. '•• 

We  are  not  preparing  a  separate 
estimate  covering  this  notice  only, 
because  we  find  that  the  notice  would 
not  significantly  alter  the  estimate 
contained  in  the  December  1,  1998 
notice.  The  December  1,  1998  burden 
estimate  gave  the  Commission's 
estimate  of  OASIS-related  information 
requirements  over  the  next  three  years, 
and  this  estimate  contemplated  the 
Commission's  continued  use  of  the 
S&CP  Document  during  this  time  frame. 
In  any  event,  if  a  separate  estimate  were 
prepared,  it  would  not  be  substantial, 
because  the  proposal  in  this  notice,  if 
promulgated,  would  not  substantially 
increase  the  information  collection 
requirements  already  specified  in 
Version  1.3  of  the  S&CP  Document. 

The  collection  of  information 
contained  in  this  notice  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  under 
Section  3507(d)  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C. 
3507(d).  For  copies  of  the  OMB 
submission,  contact  Michael  Miller  at 
202-208-1415. 

Internal  Review 

The  Commission  has  conducted  an 
JntRmal  review  of  the  public  reporting 

'•The  estimated  total  cost  of  $21, IS?. ,500  was 
computed  as  follows 

The  Commission  has  assumed  that  4  .5  pcrsdiiiipl 
are  necessary  for  stafTm^  and  using  a  total 
personnel  cost  of  $10y,BH9,  the  result  is  $494, SOI 
To  set  the  total  cost,  add  annual  onsoing  losts  of 
$110,000  plus  staffing  costs  |$1 10.000  +  $494„S()1| 
fnra  total  of  $604,501  divided  by  4  =  $l"il,l.''>   The 
estimated  total  cost  of  the  OA.SI.S  requireinfiil  is 
140  respondents  x  $151,12.'i  or  $21,157..'>00 


burden  associated  with  this  collection  of 
information  and  has  assured  itself,  by 
means  of  its  internal  review,  that  there 
is  specific,  objective  support  for  this 
information  burden  estimate.  Moreover, 
the  Commission  has  reviewed  the 
collection  of  information  proposed  by 
this  notice  and  has  determined  that  the 
collection  of  information  is  necessary 
and  conforms  to  the  Commission's  plan, 
as  described  in  this  order,  for  the 
collection,  efficient  management,  and 
use  of  the  required  information.''* 

Based  on  our  experience  in  OASIS 
implementation  over  the^jast  four  years, 
the  Commission  has  refined  the  estimate 
of  reporting  entities  covered  by  OASIS 
regulations.  Our  latest  estimate  is  that 
140  respondents  are  required  to  collect 
information  under  the  OASIS 
regulations.  However,  as  discussed 
above,  this  notice  does  not  impose  any 
new  information  collection  burdens. 

The  Office  of  Management  and 
Budget's  (OMB)  regulations. '»•  require 
OMB  to  approve  certain  information 
collection  requirements  imposed  by 
agency  rule.  The  information  collection 
requirements  in  this  notice  will  be 
reflected  in  OASIS  postings  that  are 
directly  available  to  transmission  users 
and  subject  to  subsequent  audit  by  the 
Commission.  The  more  efficient  posting 
of  this  information  will  help  the 
C^ommission  carry  out  its 
responsibilities  under  Part  II  of  the  FPA. 

The  Commission  is  submitting 
notification  of  this  notice  to  OMB. 
Persons  wishing  to  comment  on  the 
collections  of  information  proposed  by 

'■'.Sfi»44  ISC    ,1S0f.(c|, 
'"SCFR  1320  1  1 


this  notice  should  direct  their  comments 
to  the  Desk  Officer  for  FERC.  OMB, 
Room  10202  NEOB.  Washington,  DC 
20503,  phone  202-395-3087,  facsimile 
202-395-7285.  Comments  must  be  filed 
with  OMB  within  30  days  of  publication 
of  this  document  in  the  Federal 
Register.  Three  copies  of  any  comments 
filed  with  the  Office  of  Management  and 
Budget  also  should  be  sent  to  the 
following  address:  Mr.  David  P. 
Boergers,  Secretary.  Federal  Energy- 
Regulatory  Commission,  Room  lA,  888 
First  Street  NE.  Washington.  DC  20426. 
For  further  information  on  the  reporting 
requirements,  contact  Michael  Miller  at 
(202) 208-1415. 

VII.  Public  Comment  Procedure 

This  notice  gives  notice  of  our 
intention  to  make  certain  technical 
revisions  to  S&CP  Document,  Version 
1.3.  Prior  to  taking  final  action  on  this 
notice,  we  are  inviting  comments  from 
interested  persons  on  the  proposals 
discussed  in  this  notice  and  compiled  in 
the  OASIS  Standards  and 
Communication  Protocols.  Version  1.4. 
In  addition,  the  Commission  specifically 
invites  comments  on  four  specific 
questions  enumerated  in  the  discussion 
above  relating  to  whether  the  proposal 
is  consistent  with  our  findings  in  Order 
No.  638.  The  Commission  invites 
interested  persons  to  submit  WTitten 
comments  on  the  matters  and  issues 
proposed  in  this  notice  to  be  adopted, 
including  any  related  matters  or 
alternative  proposals  that  commenters 
may  wish  to  discuss. 


The  original  and  14  copies  of  such 
comments  must  be  received  by  the 
Commission  by  July  7,  2000.  Comments 
should  be  submitted  to  the  Office  of  the 
Secretary.  Federal  Energy  Regulatory 
Commission.  888  First  Street  NE. 
Washington  DC  20426  and  should  refer 
to  Docket  No.  RM95-9-01 1 . 

In  addition  to  filing  paper  copies,  the 
Commission  encourages  the  filing  of 
comments  either  on  computer  diskette 
or  via  Internet  E-Mail.  Comments  may 
be  filed  in  the  following  formats: 
WordPerfect  8.0  or  lower  version,  MS 
Word  Office  97  or  lower  version,  or 
ASCII  format. 

For  diskette  filing,  include  the 
following  information  on  the  diskette 
label:  Docket  No.  RM95-9-011;  the 
name  of  the  filing  entity;  the  software 
and  version  used  to  create  the  file;  and 
the  name  and  telephone  number  of  a 
contact  person. 

For  Internet  E-Mail  submittal, 
conmaents  should  be  submitted  to 
"comment. rm@ferc.fed. us"  in  the 
following  format.  On  the  subject  line, 
specify  Docket  No.  RM95-9-011.  In  the 
body  of  the  E-Mail  message,  include  the 
name  of  the  filing  entity;  the  software 
and  version  used  to  create  the  file,  and 
the  name  and  telephone  number  of  the 
contact  person.  Attach  the  comment  to 
the  E-Mail  in  one  of  the  formats 
specified  above.  The  Commission  will 
send  an  automatic  acknowledgment  to 
the  sender's  E-Mail  address  upon 
receipt.  Questions  on  electronic  filing 
should  be  directed  to  Brooks  Carter  by 


telephone  at  202-501-8145  or  by  E-Mail 
(to  brooks.carter@ferc.fed.us). 

Commenters  should  take  note  that, 
until  the  Commission  amends  its  rules 
and  regvdations,  the  paper  copy  of  the 
filing  remains  the  official  copy  of  the 
document  submitted.  Therefore,  any 
discrepancies  between  the  paper  filing 
and  the  electronic  filing  or  the  diskette 
will  be  resolved  by  reference  to  the 
paper  filing. 

Vm.  Document  Availability 

All  vvTitten  comments  will  be  placed 
in  the  Commission's  public  files  and 
will  be  available  for  inspection  in  the 
Commission's  Public  Reference  Room  at 
888  First  Street  NE.  Washington  DC 
20426.  during  regular  business  hours. 
Additionally,  comments  may  be  viewed 
and  printed  remotely  via  the  Internet 
through  FERC's  Home  Page  (http:// 
www.ferc.fed.us)  and  in  FERC's  Public 
Reference  Room  during  normal  business 
hours  (8:30  a.m.  to  5  p.m.  Eastern  time) 
at  888  First  Street  NE,  Room  2A, 
Washington,  DC  20426. 

From  FERC's  Home  Page  on  the 
Internet,  this  information  is  available  in 
both  the  Commission  Issuance  Posting 
System  (CIPS)  and  the  Records  and 
Information  Management  System 
(RIMS). 
— CIPS  provides  access  to  the  texts  of 

formal  documents  issued  by  the 

Commission  since  November  14. 

1994. 
— CIPS  can  be  accessed  using  the  CIPS 

link  or  the  Energy  Information  Online 


icon.  The  full  text  of  this  document  is 
available  on  CIPS  in  ASCII  and 
WordPerfect  8.0  format  for  viewing, 
printing,  and/or  downloading, 

— RIMS  contains  images  of  documents 
submitted  to  and  issued  by  the 
Commission  after  November  16, 1981. 
Documents  from  November  1995  to 
the  present  can  be  viewed  and  printed 
from  FERC's  Home  Page  using  the 
RIMS  link  or  the  Energy  Information 
Online  icon.  Descriptions  of 
documents  back  to  November  16. 
1981,  are  also  available  from  RIMS- 
on-the-Web;  requests  for  copies  of 
these  and  other  older  documents 
should  be  submitted  to  the  Public 
Reference  Room. 

User  assistance  is  available  for  RIMS, 
CIPS,  and  the  Website  during  normal 
business  hours  from  our  Help  line  at 
(202)  208-2222,  or  by  E-Mail  (to 
WebMaster@ferc.fed. us)  or  the  Public 
Reference  Room  at  (202)  208-1371  (E- 
Mail  to 
public. referenceroom@ferc. fed. us). 

During  normal  business  hours, 
documents  can  also  be  viewed  and/or 
printed  in  FERC's  Public  Reference 
Room,  where  RIMS.  CIPS.  and  the  FERC 
Website  are  available.  User  assistance  is 
also  available. 

Bv  direction  of  the  Commission, 
Linwood  A.  Watson.  )r.. 
Acting  Secretary: 

|FR  Doc,  00-13103  Filed  6-6-00;  8:45  am] 
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Wednesday, 
June  7,  2000 


Part  Vn 


Federal  Housing 
Finance  Board 


12  CFR  Parts  900,  905,  965,  966,  969,  985 
and  989 

Office  of  Finance;  Authority  of  Federal 
Home  Loan  Banks  To  Issue  Consolidated 
Obligations;  Final  Rule  and  Changes  to 
the  Financial  Management  Policy  of  the 
Federal  Home  Loan  Bank  System;  Notice 
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FEDERAL  HOUSING  RNANCE  BOARD 

12  CFR  Parts  900,  90S,  965,  966,  969, 
985  and  989 

[No.  2000-24] 

RIN  3069-AA88 

Office  Of  Finance;  Authority  of  Federal 
Home  Loan  Banks  To  Issue 
Consolidated  Obligations 

AGENCY:  Federal  Housing  Finance 

Board. 

action:  Final  rule. 

summary:  The  Federal  Housing  Finance 
Board  (Finance  Board)  is  amending  its 
regulations  governing  the  operations  of 
the  Office  of  Finance  (OF),  a  joint  office 
of  the  Federal  Home  Loan  Banks  (Bank 
or  Banks),  and  the  issuance  of  debt  for 
the  Federal  Home  Loan  Bank  System. 
The  final  rule  authorizes  the  Banks  to 
issue  joint  debt,  i.f.,  bonds,  notes  fir 
debentures,  on  which  the  Banks  are 
jointly  and  severally  liable,  to  be  called 
consolidated  obligations  (COs),  under 
section  1 1(a)  of  the  Federal  Home  Loan 
Act  (Act).  This  action  is  intended  to 
more  closely  reflect  the  reality  of  the 
Banks'  current  funding  operations  by 
allowing  the  Banks  to  be  responsible  for 
accessing  the  capital  markets  through 
the  (3F  to  fund  their  own  operations, 
rather  than  having  the  Finance  Board 
issue  C;Os  on  behalf  of  the  Banks  as  is 
currently  the  ca.se.  The  final  rule  does 
not  have  a  substantive  effect  on  the  debt 
issuance  process  or  on  the  joint-and- 
several  liability  of  the  Banks  on 
outstanding  (X)s  or  (;Os  to  be  issued  in 
the  future.  This  action  is  consistent  with 
devolutionarv  actions  taken  bv  Congress 
to  give  the  Banks  greater  autonomy  over 
the  management  of  their  business  and  to 
remove  the  Finance  Board  from 
involvement  in  Bank  management 
funcrtions. 

The  final  rule  also  incorporates 
changes  to  the  leverage  limit  that  were 
originally  propo.sed  as  a  part  of 
conforming  amendments  to  the  policy 
statemtmt  entitled  "Financial 
Management  Policy  of  the  Federal  Home 
Loan  Bank  System"  (FMP).  Specifically, 
the  final  rule  deletes  the  Bank  System- 
wide  leverage  limit,  reca.sts  the  Bank-by- 
Bank  leverage  limit  from  a  liability- 
based  limit  to  an  asset-based  limit  and 
incorporates  into  regulation  e.xpanded 
leverage  originally  permitted  for  year 
2000  liquidity  purposes,  all  as 
consistent  with  the  Act  provisions  of  the 
recently  enacted  Clramm-Leach-Bliley 
Act.' 

The  final  rule  also  authorizes  the 
Finance  Board  to  continue  to  issue  COs 


'  Pub   1.    10h-H)2.  in  St.ll    IMHINov    12    lWq| 


under  the  authority  of  section  11(c)  of 
the  Act.  At  some  point  to  be  determined 
by  the  Finance  Board  and  the  OF,  the 
issuance  of  debt  under  the  authority  of 
section  1 1  (c)  of  the  Act  will  cease  and 
all  COs  will  be  issued  under  the 
authority  of  section  1 1(a)  of  the  Act.  The 
final  rule  makes  clear  that  OF  ultimately 
will  be  responsible  for  performing  all 
CO  issuance  functions,  including 
preparation  of  combined  financial 
reports,  for  the  Banks.  The  final  rule 
also  effects  a  number  of  other  corporate 
governance  changes  to  maximize  the 
operating  efficiency  of  the  OF. 

The  Finance  Board  is  also  adopting  in 
final  form  certain  conforming 
amendments  to  the  FMP.  A  Notice 
describing  the  FMP  amendments  in 
detail  is  published  elsewhere  in  this 
issue  of  the  Federal  Register. 
DATES:  This  final  rule  is  effective  July  1, 
2000 

FOR  FURTHER  INFORMATION  CONTACT: 

[oseph  A.  McKenzie.  Deputy  Chief 
Economist.  Office  of  Policy.  Research 
and  Analysis.  202/408-2845. 
m(kfnziej@fhfh  gov .  Deborah  F. 
Silberman.  General  Counsel.  Office  of 
General  C;ounsel,  202/408-2570, 
silberman@fhfb.gov.  or  Charlotte  A. 
Reid,  Special  Counsel,  Office  of  General 
Counsel,  202/408-2510.  ividc^fhfbgov 
Staff  also  can  be  reached  by  regular  mail 
at  the  Federal  Housing  Finance  Board. 
1777  F  Street.  NW,  Washington.  DC 
20006 

SUPPLEMENTARY  INFORMATION: 

I.  The  Proposed  Rule 

On  January  4,  2000,  the  Finance 
Board  published  for  comment  a 
proposed  rule  to  amend  parts  910  and 
941  of  the  Finance  Board's  regulations 
governing  operation  of  the  OF  and 
issuance  of  COs,  to  enable  the  OF  to 
issue  debt  on  behalf  of  the  Banks 
pursuant  to  section  11(a)  of  the  Act, 
require  the  OF  to  prepare  the  quarterly 
and  annual  combined  financial  reports 
of  the  Bank  System,  and  provide 
services  at  the  request  of  two  or  more 
Banks  related  to  joint  asset  activities 
undertaken  by  the  requesting  Banks, 
including  the  administration  of  Member 
Mortgage  As.set  programs  and  liquidity 
management.  The  proposed  rule  also 
would  have  amended  §  900.30  of  the 
Finance  Board's  regulations  to  provide 
for  the  termination  as  of  December  31, 
2000,  of  the  OF's  authority  to  act  as 
agent  for  the  Finance  Board  in  the 
issuance  of  COs  under  .section  11(c)  of 
the  Act.  By  this  provision,  the  Finance 
Board  intended  to  transition  itself  out 
of,  and  the  Banks  into,  the  debt  issuance 
function  under  the  provisions  of  section 
1 1(a)  of  the  Act  as  soon  as  practicable. 


See  65  FR  324  (Jan.  4.  2000).  The 
proposed  rule  described  a  new  structure 
for  the  OF  to  accommodate  additional 
functions  proposed  to  address  new 
challenges  faced  by  the  Bank  System. 
The  60-day  public  comment  period 
closed  on  March  6.  2000.  The  Finance 
Board  received  a  total  of  22  comments, 
15  from  Banks,  5  from  trade 
associations.  1  from  a  Bank  member, 
and  1  from  a  group  of  Bank  members. 
A  majority  of  the  commenters  generally 
supported  the  concept  of  devolving  the 
debt  issuance  from  the  Finance  Board  to 
the  Banks,  but  opposed  the  proposed 
restructuring  of  the  OF. 

II.  Conunents  on  the  Proposed  Rule  and 
Analysis  of  Changes  Made  in  the  Final 
Rule 

A.  Joint  Asset  Activity  Management  and 
Restructuring  of  the  Office  of  Finance 

The  proposed  rule  would  have 
amended  part  941  of  the  regulations  to 
authorize  the  OF,  as  the  only  statutorily 
recognized  joint  office  of  the  Banks,  to 
operate  as  a  centralized  facility  through 
which  Bank  assets  could  be  efficiently 
administered  on  a  joint  basis.  The 
proposed  rule  provided  that,  to  the 
extent  requested  by  two  or  more  Banks 
pursuant  to  any  agreement  or  contract, 
the  OF  shall  facilitate  or  provide 
services  to  the  Banks  in  connection  with 
any  Bank  joint  asset  activities 
authorized  by  law.  With  regard  to  the 
joint  asset  activities  of  the  Banks,  the  OF 
would  have  been  required  to  provide 
administrative  and  technical  support  for 
the  origination,  purchase,  management, 
servicing  or  sale  of  any  asset  owned  by 
one  or  more  Banks  pursuant  to  any 
contract,  including  acquired  member 
assets;  provide  market  information  to 
the  Banks  concerning  acquired  member 
assets  and  other  assets  or  investments  of 
the  Banks;  conduct  and  provide 
research  on  such  assets  and 
investments;  develop  effective  systems 
to  monitor  credit  exposure  and  manage 
counter-party  risk;  adopt  procedures  to 
assist  the  Banks  in  managing  their 
liquidity:  and  adopt  procedures  to 
facilitate  the  inter-Bank  sale  of 
participation  interests  in  advances  and 
investments.  This  section  would  not 
have  required  the  Banks  to  make  use  of 
the  OF  in  this  capacity,  but  it  would 
have  required  the  OF  to  provide  the 
services  outlined  if  two  or  more  Banks 
wished  the  OF  to  do  so.  The  OF  would 
have  been  authorized  to  establish  a 
reasonable  fee  structure  or  charge  for  its 
services  by  contract  or  otherwise.  It  also 
would  have  been  authorizt^d  to  mediate 
among  competing  Bank  demands,  in 
accordance  with  its  specified  duties  and 
responsibilities. 


These  proposed  provisions  were 
intended  primarily  to  address  the 
Finance  Board's  belief  that  the  market 
has  created  an  incentive  and  a  business 
need  for  a  facility  controlled  by  the 
Banks  and  their  members  to  provide 
economies  and  efficiencies  of  scale,  as 
it  has  done  for  the  issuance  of  COs  by 
the  Finance  Board,  by  giving  the  Banks 
the  flexibility  to  centralize  certain  of 
their  common  business  functions.  As 
discussed  in  the  SUPPLEMENTARY 
INFORMATKm  of  the  proposed 
rulemaking,  see  65  FR  324  (Jan.  4,  2000), 
the  Finance  Board  anticipates  that  this 
need  will  become  even  more  critical  as 
the  Banks  develop  asset  activities  such 
as  acquired  member  assets  as  part  of 
their  core  business. ^  Not  only  would 
such  a  facility  provide  operational 
benefits,  it  also  would  enhance  the 
safety  and  soundness  of  the  operations 
by  providing  both  expertise  and  a 
mechanism  for  achieving  risk 
management,  and  geographic  diversity 
on  a  joint  asset  portfolio  basis.  In  light 
of  the  recent  enactment  of  Title  VI  of  the 
Gramm-Leach-Bliley  Act,  the  Federal 
Home  Loan  Bank  System  Modernization 
Act  of  1999,  the  Finance  Board 
proposed  a  reorganization  of  the  OF  that 
would  allow  OF,  the  only  joint  office  of 
the  Banks,  to  function  in  this  way  at  the 
request  of  the  Banks  and  facilitate 
growrth  in  the  Bank  System's  business  as 
the  Banks  seek  to  provide  their  members 
with  new  credit  products  and  respond 
to  changes  in  the  marketplace  and 
congressional  mandates. 

The  Finance  Board  believes  that 
administering  joint  assets  through  a 
centralized  facility  could  offer  safety- 
and-soundness  benefits  of  better  risk- 
management  capabilities  and  geographic 
diversity  in  the  asset  portfolio,  which  is 
particularly  important  given  the 
national  nature  of  the  mortgage  markets. 
The  mortgage  market  is  no  longer  the 
fragmented,  localized  market  that  it  was 
when  Congress  created  the  Bank  System 
in  1932.  Driven  by  technological 
improvements,  the  mortgage  market's 
delivery  systems  have  become  more 
national  in  scope,  and  the  mortgage 
market  now  plays  a  central  role  in  the 
national  economy.  The  need  for  "em 
appropriate  vehicle  for  coordination  of 


System-wide  business  issues,"  such  as  a 
central  facility  to  assist  the  Banks  in 
managing  various  aspects  of  their 
operations,  including  mortgage-related 
assets,  has  grown  in  the  ten  years  since 
Congress  confirmed  the  OF  as  a  joint 
office  of  the  Banks  in  the  Financial 
Institutions  Reform,  Recovery  and 
Enforcement  Act  of  1989  (FIRREA).^ 

A  majority  of  the  commenters 
opposed  this  portion  of  the  proposal,  as 
well  as  the  provisions  of  proposed 
§  941.4  *  concerning  the  restructuring  of 
the  OF  board  of  directors  to  significantly 
alter  both  the  size  and  composition  of 
the  OF  board  of  directors  by  including 
representatives  from  each  Bank,  elected 
members  of  the  Bank  System,  and 
appointed  representatives  of  the  general 
public  with  relevant  experience,  and 
other  proposed  changes  designed  to 
provide  the  structure,  additional 
functions  and  operational  capacity  the 
OF  would  have  to  possess  in  order  to 
accommodate  the  joint  assets  activities 
function.  Because  the  Finance  Board 
does  not  wish  to  delay  adoption  of  the 
debt  issuance  provisions  in  final  form, 
the  Finance  Board  has  decided  to 
remove  the  joint  asset  activity 
management  and  restructuring 
provisions  from  the  text  of  this  final 
rule.  The  proposals  regarding  joint  asset 
activity  management  functions  for  the 
OF  and  the  necessity  to  adapt  the 
structure  of  the  OF  for  the  addition  of 
such  functions,  however,  remain  under 
active  consideration  and  analysis  by  the 
Finance  Board.  It  is  anticipated  that  the 
Finance  Board  wdll  respond  to  the 
comments  and  adopt  those  provisions  in 


2  Indeed,  the  General  Accounting  Office  (GAO) 
foresaw  this  need,  stating  that  "there  may  be  a  need 
for  a  central  coordinating  mechanism  .    .  Ithat] 
should  reside  in  the  IBank]  System  itself.  See  report 
commissioned  by  Congress  in  section  1393  of  the 
Housing  and  Community  Development  Act  of  1992. 
issued  on  December  8.  1993  (GAO/GGD-94-38) 
(GAO  Report),  at  113.  The  GAO  Report  observed 
that  there  were  certain  positive  goals  that  could  be 
attained  by  relieving  the  Finance  Board  of  certain 
Bank  System  governance  functions,  including 
enhanced  cost  control  and  the  centralization  of 
"certain  business  functions."  Id.  at  114. 


^SeePub.L  101-73.  tit.  VII.  sec.  702.  103  Stat. 
183  (Aug.  9,  1989).  The  GAO  report  noted  that  • 
FIRRE.'^  made  "many  changes"  to  the  Bank  System 
that  "introduced  significant  cultural  changes  for  the 
Banks  and  their  members."  GAO  Report  at  19-20 
Principally,  after  FIRREA,  the  Banks  were  no  longer 
involved  in  the  oversight  and  supervision  of  their 
members.  The  members  henceforth  only  would 
view  the  Banks  as  a  credit  facility,  and  this  change 
would  promote  the  cooperative  nature  of  the  Bank 
System.  GAO  concluded,  however,  that  to  attract 
new,  voluntary  members  and  retain  members,  the 
Banks  "must  provide  sufficient  value — through  the 
products  and  services  offered  and  the  dividends 
paid — to  warrant  the  required  stock  investment  for 
membership."  Id.  at  21.  The  GAO  Report  noted  the 
need  for  coordination  of  System-wide  business 
issues,  /d.  at  117. 

*  The  Finance  Board  recently  reorganized  and 
redesignated  all  of  its  regulations.  See  65  FR  8253 
(Feb.  18.  2000).  Part  900  of  the  Finance  Boards 
regulations,  12  CFR  part  900  (1999),  was 
redesignated  as  part  905,  see  65  FR  8253.  82  [to  be 
codified  at  12  CFR  part  905):  pari  910. 
"Consolidated  Bonds  and  Debentures."  was 
redesignated  as  part  966  "Consolidated 
Obligations,"  see  65  FR  8253,  82  [to  be  codified  at 
12  CFR  part  966):  and  part  941,  "Operations  of  the 
Office  of  Finance.  "  was  redesignated  as  part  985. 
see  65  FR  8253,  82  (to  be  codified  at  12  CFR  part 
985). 


a  futiu"e  separate  notice  of  final 
rulemaking. 

B.  Authorization  of  Banks  To  Issue  Joint 
Debt  Under  Section  1 1  (a)  of  the  Act 

As  discussed  in  the  SUPPLEMENTARY 
INFORMATION  of  the  proposed 
rulemaking,  section  11(a)  of  the  Act 
provides  that  the  Banks  may  issue 
bonds,  debentures  or  other  obligations 
'upon  such  terms  and  conditions"  as 
the  Finance  Board  may  approve  and 
"subject  to  the  rules  and  regulations 
prescribed  by"  the  Finance  Board.  12 
U.SC.  1431(a).  Proposed  §91 0.2(b) 
(redesignated  as  §  966.2(b)  in  the  final 
rule)  expressly  authorizes  the  OF  to 
undertake  the  issuance  of  joint  Bank 
debt  pursuant  to  section  11(a)  of  the  Act 
as  COs  on  which  all  of  the  Banks  would 
be  jointly  and  severally  liable  subject  to 
§  966.9  of  the  Finance  Board  regulations 
(which  governs  the  joint-and-several 
liability  of  the  Banks  on  COs  issued 
under  section  11(c)  of  the  Act).  As 
adopted,  §  966.2(b)  also  provides  that 
the  authorization  contained  therein 
shall  be  deemed  to  constitute 
satisfaction  of  the  requirement  for 
Finance  Board  approval  of  the  "terms 
and  conditions"  pursuant  to  section 
11(a)  ofthe  Act  (12  U.S.C.  1431(a)). 

As  discussed  in  the  SUPPLEMENTARY 
INFORMATION  of  the  proposed 
rulemaking,  the  Finance  Board  wishes 
to  achieve  the  goals  of  continuing  to 
give  the  Banks  the  autonomy  to  manage 
and  run  their  own  businesses  by 
authorizing  the  Banks  to  issue  the  COs, 
while  eliminating  the  continued 
potential  for  conflict  with  the  Finance 
Board  in  its  roles  as  regulator  of  the  OF 
and  the  Banks  and  issuer  of  the  COs. 
See  65  FR  324  at  325  (Jan.  4,  2000). 

A  majority  of  the  commenters 
generally  supported  the  concept  of 
devolution  of  the  CO  issuance  function 
to  the  Banks.  However,  almost  all  ofthe 
conunenters  expressed  varving  degrees 
of  apprehension  about  recent  market 
volatility  and  about  how- 
implementation  of  the  final  rule  would 
be  perceived  in  the  capital  markets,  and 
many  recommended  delaying  adoption 
of  the  final  rule  because  of  those 
concerns.  Several  conunenters 
questioned  whether  the  Finance  Board 
had  a  legal  basis  to  require,  as  a 
condition  of  authorizing  the  Banks  to 
issue  debt  under  section  11(a)  ofthe 
Act.  that  the  Banks  be  jointly  and 
severally  liable  on  the  debt.  One  Bank 
commenter  questioned  whether  COs 
issued  by  the  OF  as  agent  for  the  Banks 
would  be  afforded  the  same  treatment 
under  the  Federal  securities  laws  as  COs 
issued  bv  the  Finance  Board  under 
section  11(c). 
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There  are  no  conditions  or  restrictions 
attached  to  the  Finance  Board's 
authority  to  prescribe  the  rules  and 
regulations  or  to  approve  the  terms  and 
conditions  of  issuance  of  Bank  debt 
under  section  11  (a).  So  long  as  the 
Finance  Board  exercises  its  power  to 
promulgate  its  rules  in  a  form 
authorized  by  Congress.''  and  the  rules 
are  reasonable  and  consistent  with  the 
statute,  the  rules  will  be  valid  and 
enforceable,  and  will  have  the  force  and 
effect  of  law.'- 

As  proposed,  the  final  rule  applies  the 
same  rules  governing  the  apportionment 
of  joint-and-several  liability  to  COs 
issued  by  the  Finance  Board  pursuant  to 
section  1 1(c)  of  the  Act  as  to  COs  issued 
by  the  Banks  pursuant  to  section  11(a). 
By  requiring  joint-and-several  liability 
as  a  condition  of  authorizing  the  Banks 
to  issue  debt  under  section  11(a).  the 
Finance  Board  is  implementing  by 
regulation  an  issuance  scheme  that  is 
identical  to  the  issuance  scheme 
established  by  Congress  elsewhere  in 
section  11  of  the  Act.  and  the  Banks  will 
be  subject  to  the  same  payment 
provisions  (;>  ,  the  joint-and-several 
liability  provisions)  currently 
established  in  the  Finance  Board's 
regulations.  Nothing  in  the  Finance 
Board's  regulator)  action  r»Hjuiring  the 
Banks  to  be  jointly  and  severally  liable 
on  debt  issued  under  section  11(a)  is 
inconsistent  with  any  existing  statutory 
or  regulatory'  requirenuuil 

The  Finance  Board  has  concluded 
that  it  has  the  authority  both  to 
promulgate  this  mle  and  to  require,  as 
a  condition  of  authorizing  the  Banks  to 
i.ssue  debt  under  section  1 1(a)  of  the 
Act.  that  the  Banks  be  jointly  and 
severally  liable  on  that  debt.  Further, 
the  Finance  Board  has  concluded  that 
the  technical  change  in  the  issuer  of  the 
(XIs  from  the  Finance  Board  to  the 
Banks  will  have  no  effect  on  the 
treatment  of  COs  under  the  Federal 
securities  laws  ' 

C  AuthohzeH  Lmhihtws 

Proposed  «»  910. 2(d)  (redesignated  as 
^965.2  in  the  final  rule)  set  forth  an 
exclusive  list  of  liabilities  authorized  for 
Bank  business  operations,  which  was 
designed  to  replace  the  Funding 
Guidelines  section  of  the  FMP   Set'  fi.") 
FR  .324  at  328:  H.S  FR  :139  (|an.  4.  2000) 


•(,1'lierrtlK.  (.unnross  li.ts  .lulhiri/cd  Icilnral 
««!•?)(  IPS  Id  is.siif  hindiim  "'I''"-  ttirnuKli  Ihi-  uw  iif 
thi?  niilK  p  anil  i  (kmiiipiiI  (iriM  piliirp  spl  furth  In 
spition  '),').(  (if  ttip  .^(ilnlnl^tr.lll^p  t'liK  pdiirp  Act,  5 
t    SC   S.^l  fl -it-if  Sfr  lifiiiTtilh    1  Kpiini'lh  Culp 
Davis  K  Ki<  hard  I   l'ipr(  ••.  Ir  .  .\i1iiiiiiialriili\r  Iaik 
7'rp(ifi,sf  l»h  1  at  .'(()  I  Ird  lid    l>t94  and  Supp    mt'll 
"/(/  l<  itin^  h<i\M  us  Mill  hinf  in   i    I  nitrd  Slalr-s 
28.!  I :  S   :i7r..  37H  (  m;n ).  Man  hud  Casualty  Co   r 
I  nilfil  Stall's.  251  US    H2,   I4'(  tl').'())| 
.SVfOp  (;pn  {^oun.st'l  (Ma\  JJ   Jiimi) 


Five  commenters  expressed  opposition 
to  vau-ious  aspects  of  this  provision. 

Two  Bank  commenters  and  one  trade 
association  commenter  objected  to 
limiting  the  purchase  of  Federal  funds 
and  the  use  of  repurchase  agreements  to 
meet  the  short-term  liquidity  needs  of 
the  Banks,  stating  that  the  standard  was 
ambiguous  or  that  the  limits  would 
make  liquidity  management  more 
difficult.  The  Finance  Board  has 
reconsidered  the  need  for  the  limit  in 
light  of  the  comments  and  in  light  of  its 
change  to  the  leverage  limit  from  a 
liability-based  limit  to  an  asset-based 
limit,  and  has  determined  not  to  limit 
the  purchase  of  Federal  funds  or  the  use 
of  repurchase  agreements  in  the  final 
rule. 

Proposed  §  910.2(a)(2)  (redesignated 
as  §  965.2(b)  in  the  final  rule)  was 
designed  to  continue  each  Bank's 
authority  to  accept  deposits  from 
members,  other  Banks  and 
instrumentalities  of  the  United  States, 
but  provided  that  deposit  transactions 
may  not  be  conducted  in  such  a  way  as 
to  result  in  the  offer  or  sale  of  a  .security 
in  a  public  offering  as  those  terms  are 
defined  under  the  Federal  securities 
laws.  Sfc  65  FR  at  328.  Three 
commenters  criticized  this  provision, 
noting  that  it  was  unclear  as  proposed 
whether  deposits  from  categories  of 
financial  institutions  from  which  the 
Banks  now  accept  deposits  still  would 
h*)  permitted,  and  that  there  was  no 
justification  for  limiting  or  eliminating  a 
significant,  low-cost  source  of  funds  for 
the  Banks.  The  Finance  Board  did  not 
intend  to  preclude  the  Banks  from 
accepting  deposits  or  cash  accounts 
from  any  category'  of  financial 
institution  from  which  the  Banks  are 
currently  authorized  by  statute  or 
regulation  tf)  do  so  The  final  rule  has 
been  revi.sed  in  light  of  the  comments  to 
remedy  this.  Two  commenters  objected 
to  the  "no  public  offering  "  provision 
relating  to  deposits  and  recommended 
that  it  be  eliminated  as  difficult  to  apply 
in  light  of  the  rate  posting  practices  of 
the  Banks  and  unnecessary  given  the 
nature  of  the  Banks'  depositors.  The 
Finance  Board  agrees  with  the 
comments  and  has  eliminated  that 
restriction  from  the  final  rule. 

D  Powers  and  Rpsponsibilitws  of  the  OF 

Proposed  §941.2  stated  that  the  OF  is 
a  joint  office  of  the  Banks  under  section 
2B  of  the  Act;  set  out  a  two-pronged 
purpose  for  the  OF:  provided  that,  as  a 
part  of  its  purpose.  OF  shall  issue  COs 
on  behalf  of  the  Banks  or  the  Finance 
Board  and  shall  support  the  Banks  upon 
the  request  of  two  or  more  Banks 
undertaking  joint  asset  activities  that  the 
Banks  are  otherwise  authorized  by  law 


to  undertake  individually;  and  set  out 
the  functions  the  OF  was  authorized  to 
undertake  in  support  of  the  issuance  of 
debt  and  the  support  to  be  provided  to 
the  Banks  engaged  in  joint  asset 
activities.  See  65  FR  324  at  329.  As 
previously  discussed,  because  only  the 
CO  issuance  provisions  of  the  proposal 
are  being  adopted  in  final  form  at  this 
time,  only  those  comments  are  being 
addressed  here.  Three  Banks,  two  trade 
associations,  and  one  individual 
commented  on  some  aspect  of  this 
provision  of  the  proposed  rule. 

Proposed  §  941.2(c)  (redesignated  as 
§  985.6(b)  of  the  final  rule)  assigned  to 
the  OF  the  function  of  preparing  the 
combined  Bank  System  annual  and 
quarterly  financial  reports  as  a  part  of 
the  CO  issuance  or  debt  management 
function.  The  proposal  codified  current 
Finance  Board  policy  (See  Res.  No.  98- 
27  (June  24.  1998))  (Policy  Statement) 
and  set  forth  the  standards  under  which 
the  OF  would  be  required  to  prepare 
Bank  System  financial  reports, 
including  requiring  that  the  scope,  form 
and  content  of  the  disclosure  contained 
in  such  financial  reports  generally  be 
consistent  with  the  requirements  of  the 
Securities  and  Exchange  Commission's 
(SEC)  Regulations  S-K  (specific 
narrative  disclosure  requirements)  and 
S-X  (accounting  and  financial  statement 
disclosure  requirements)  (17  CFR  parts 
229  and  210)  and  be  presented  in 
accordance  with  the  Statement  Of 
Financial  Accounting  Standards  No. 
131.  "Disclosures  about  Segments  of  an 
Enterprise  and  Related  Information  " 
(FAS  131). 

The  proposed  rule  included  an 
Appendix  listing  exceptions  to  the 
standards  set  forth  in  proposed 
«?941.2(c)(l)(iv)(A)  and  (B),  derived 
from  the  Finance  Board's  Policy 
Statement,  which  included  certain 
disclosures  concerning  related-party 
transactions,  biographical  information, 
compensation,  submission  of  matters  to 
a  vote  of  shareholders,  exhibits,  per- 
share  information  and  beneficial 
ownership.  The  proposed  rule  also 
required  the  OF  to  file  and  distribute 
combined  Bank  System  financial  reports 
according  to  a  schedule  that  mirrors  the 
filing  requirements  applicable  to 
corporate  registrants  under  the 
Securities  Exchange  Act  of  1934  (1934 
Act)  (i.e..  annual  reports  within  90  days 
after  the  end  of  the  fiscal  year  and 
quarterly  reports  within  45  days  after 
the  end  of  each  of  the  first  3  fiscal 
quarters).  The  proposal  expressly 
confirmed  the  Finance  Board's  sole 
authority  to  determine  compliance  with 
the  standards  of  proposed  part  941 
(redesignated  as  part  985)  and  provided 
an  explicit  compliance  mechanism  by 


requiring  the  OF  to  promptly  comply 
with  any  Finance  Board  directive 
pertaining  to  the  preparation,  filing, 
amendment  or  distribution  of  financial 
reports. 

Two  commenters  objected  to  the 
timeframes  within  which  the  financial 
statements  are  required  to  be  prepared 
and  recommended  that  those  deadlines 
be  relaxed.  One  commenter  also 
suggested  that  the  provision  governing 
the  preparation  of  the  system  financial 
statements  make  clear  that  the  Finance 
Board  would  make  its  determination  as 
to  whether  the  reports  conform  to  the 
appropriate  disclosure  and  accounting 
requirements  prior  to  the  release  of  the 
financial  statement  by  the  OF.  Two 
commenters  suggested  the  addition  of  a 
provision  stating  that  the  failure  to 
comply  with  the  rule  would  not  create 
any  private  right  of  action  that  would 
not  have  existed  in  the  absence  of  the 
regulation's  reporting  requirement. 

Section  985.6(b)  is  adopted  as 
proposed,  with  ordy  minor  changes,  in 
the  final  rule.  With  respect  to  the 
comments  concerning  relaxing  the 
timefram.es  for  preparation  of  financial 
reports,  the  Finance  Board  continues  to 
believe  that,  just  as  disclosure 
concerning  the  Bank  System  should 
conform  to  industry  standards,  so  too 
should  the  Bank  System  provide  that 
information  to  interested  parties  within 
the  timeframes  applicable  in  the 
industry.  In  this  regard,  the  Finance 
Board  prepared  and  completed  both  the 
1999  combined  annual  financial  report 
and  the  first  quarter  2000  combined 
financial  report  within  the  applicable 
timeframes.  There  does  not  appear  to  be 
any  reason  why  the  OF  could  not  and 
should  not  continue  to  meet  this 
standard.  Therefore,  no  changes  have 
been  made  in  the  final  rule  to  the 
proposed  timeframes. 

With  respect  to  the  comment 
concerning  Finance  Board  review  of 
disclosure  prior  to  release  of  financial 
reports,  the  Finance  Board  does  not 
wish  to  impose  any  delay  in  the 
issuance  or  distribution  process,  nor  to 
have  the  process  of  review  of  these 
reports  differ  from  the  process  of  review 
practiced  by  the  SEC.  When  the  SEC 
reviews  1934  Act  reports,  it  does  not 
generally  do  so  prior  to  issuance. 
Therefore,  the  Finance  Board  has 
adopted  the  review  provision  as 
proposed. 

A  provision  stating  that  the  failure  to 
comply  with  the  rule  would  not  create 
any  private  right  of  action  that  would 
not  have  existed  in  the  absence  of  the 
regulation's  reporting  requirement  has 
been  added  to  the  rule  in  §  985.6(b)(7), 
in  response  to  a  concern  expressed  by 
the  commenters.  The  Finance  Board  has 


no  intention  by  engaging  in  this 
rulemaking  of  creating  any  private  right 
of  action  that  would  not  have  existed  in 
the  absence  of  this  rule.  It  should  be 
noted  that  the  Finance  Board  does  not 
believe  that  the  Banks,  the  OF  or  the  OF 
board  of  directors  will  incur  any 
different  or  greater  liability  under  any 
aspect  of  the  final  rule  than  existed 
previously.  See  Op.  Gen.  Counsel  (May 
22,  2000)." 

Proposed  §  941. 2(c)(ii)(C) 
(redesignated  as  §  985.8(c)(3)  of  the  final 
rule)  would  have  required  OF  to  define, 
implement  and  maintain  investor 
suitability  standards,  and  assure  that 
these  standards  are  met.  Several 
commenters  noted  that  investor 
suitability  is  more  properly  dealt  with 
by  underwriters  than  by  issuers.  The 
Finance  Board  agrees  with  these 
comments  and  has  revised  the  final  rule 
to  address  suitability  by  requiring  OF  to 
require  that  underwriters  of  COs  have 
and  maintain  adequate  suitability  sales 
practices  and  policies  governing  the 
distribution  of  Bank  debt  that  are 
acceptable  to,  and  subject  to  review  by, 
the  OF. 

Proposed  §  941.2(c)(2)(iv) 
(redesignated  as  §  985.6  of  the  final  rule) 
would  have  required  the  OF  to  have 
systems  in  place  for  timely  monitoring 
the  unsecured  credit  exposure  of  the 
Banks,  and  appropriate  systems  to 
manage  the  Banks'  counterparty  risk. 
While  the  monitoring  of  counterparty 
risk  is  an  existing  function  of  the  OF, 
management  of  counterparty  risk,  as  at 
least  two  commenters  pointed  out.  is  a 
function  more  appropriately  left  to  the 
Banks.  The  final  rule  has  been  revised 
to  delete  the  requirement  that  the  OF 
manage  the  Banks'  coimterparty  risk, 
but  retains  the  requirement  that  the  OF 
timely  monitor  each  Bank's  and  the 
Bank  System's  vmseciu-ed  credit 
exposure  to  individual  counterparties. 

Proposed  §941. 2(c)(l)(i)  and  (iii) 
(redesignated  as  §  985.8(c)(4)  of  the  final 
rule)  required  the  OF  to  consider  or 
promote  the  cooperative  nature  of  the 
Bank  System,  and  be  mindful  of  and 
preserve  the  relationship  between  the 
Banks  and  their  members,  which  are 
also  issuers  of  debt  in  the  capital 
markets.  Several  commenters  objected 
to  the  inclusion  of  these  concepts  as 
ambiguous,  onerous,  confusing  and 
lacking  clarity  as  standards.  One 
commenter  suggested  that  this  rule  was 
not  the  optimal  forum  for  addressing  the 
matter  of  retail  debt  issuance  by  the 
Banks  vis  a  vis  Bank  members.  Another 
commenter,  while  acknowledging  that 
Bank  System  debt  is  not  currently 
distributed  directly  to  retail  level 
investors,  speculated  that  such 
distributions  could  raise  a  policy  issue 


of  "competition  with  the  retail  deposit 
offering  of  member  institutions.' 

The  Finance  Board  agrees  that  this 
regulation  is  the  appropriate  place  to 
address  the  issue.  The  Finance  Board 
agrees  with  the  commenter  that, 
ultimately,  it  should  be  up  to  the  boards 
of  directors  of  the  Banks  to  determine 
such  matters  involving  their  members. 
Therefore,  the  final  rule  has  been 
revised  to  prohibit  the  issuance  of  COs 
intended  to  be  privately  placed  with  or 
sold  without  the  participation  of  an 
underwriter  to  retail  investors,  or  issued 
with  a  concession  structure  designed  to 
facilitate  the  placement  of  the  COs  in 
retail  accounts,  unless  the  OF  has  given 
notice  to  the  board  of  directors  of  each 
of  the  Banks  describing  a  policy 
permitting  such  issuances,  soliciting 
comments  from  each  Bank's  board  of 
directors,  and  considering  the 
comments  received  before  adopting  a 
policy  permitting  such  issuance 
activities.  The  language  of  the  rule  has 
been  designed  so  as  to  have  no  effect  on 
current  debt  issuance  practices,  which 
as  noted  above  are  not  currendy 
directed  at  retail  level  investors.  Only 
departures  from  current  practices  would 
subject  the  issuance  process  to  the 
notice  procedure  described  in  the  rule. 
All  other  references  to  cuDnsidering  or 
promoting  the  cooperative  nature  of  the 
Bank  System  have  been  deleted  from  the 
final  rule. 

E.  Leverage  Limit 

The  proposed  rule,  and  corresponding 
proposed  changes  to  the  FMP.  did  not 
include  the  20-to-l  leverage  limit  from 
§  910.1(b)  ofthe  Finance  Board's 
regulations,  or  the  20-to-l  leverage  limit 
on  each  Bank  contained  in  the  FMP. 
Instead,  the  proposed  amendments  to 
the  FMP  recast  the  leverage  limit 
applicable  to  each  Bank  from  a  liability- 
based  limit  to  an  asset-based  limit,  and 
required  that  each  Bank  maintain 
capital  in  an  amount  equal  to  at  least 
4.76  percent  ofthe  Bank's  total  assets. 
See  65  FR  at  328,  339.  This  limit 
required  that  the  assets  of  a  Bank  not 
exceed  21  times  its  capital. 

The  Finance  Board  did  not  believe 
that  either  the  elimination  of  the  Bank 
System-wide  leverage  limit  from  the 
Finance  Board's  regulations,  or  the 
proposed  revision  to  the  leverage  limit 
contained  in  the  FMP.  would  have  any 
practical  effect  on  the  Bank  System  or 
its  bondholders.  The  Finance  Board,  as 
the  regulator  of  the  Banks,  would 
continue  to  monitor  each  Bank  for 
compliance  with  the  individual  leverage 
limit  included  in  the  FMP.  The  existing 
FMP  provision  prohibits  a  Bank  from 
participating  in  COs  if  such  transactions 
would  cause  the  Bank's  liabilities  to 
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exceed  20  times  the  Bank's  capital  »  The 
proposed  revision  to  the  FMP 
established  an  equivalent  leverage 
standard,  stated  as  a  percentage  of 
assets,  which  would  require  each  Bank 
to  maintain  capital  of  at  least  4.76 
percent  of  its  total  assets.  The 
imposition  of  the  prop()sed  standard  on 
each  Bank  would  ensure  that  the  Bank 
System  itself  stays  within  the  leverage 
limit,  rendering  any  retention  of  a  Bank 
System-wide  leverage  limit 
urmecessar\'.  Further,  the  Finance  Board 
noted  that  with  the  recent  passage  of  the 
Gramm-Leach-Bliley  Act.  the  Banks 
would  be  subject  to  asset-based 
statutory  leverage  limits  and  risk-based 
capital  requirements.  When 
implemented,  the  new  risk-based  capital 
regime  would  provide  an  additional 
safeguard  to  the  Bank  System  and  its 
bondholders  by  requiring  Banks  to  hold 
capital  in  proportion  to  the  risks  they 
assume. 

The  final  rule  incorporates  the 
leverage  change  that  originally  was 
proposed  to  be  part  (jf  the  FMP.  In 
addition,  the  final  rule  extends  and 
makes  permanent  the  additional 
leverage  authority  originally  permitted 
to  the  Banks  for  Year  2000  liquidity.  In 
particular,  the  final  rule  allows  a  Bank 
to  have  asset-based  leverage  of  up  to  25 
to  1  if  the  Bank's  non-mortgage  assets 
after  deducting  deposits  and  capital,  do 
not  exceed  1 1  percent  of  its  total  assets. 
For  the  purpose  of  the  final  rule,  non- 
mortgage  assets  equal  the  total  assets 
after  deducting  core  mission  activity 
assets  and  assets  described  in  sections 
II.B.8  through  II. B.  11  of  the  FMP. "  The 
Year  2000  leverage  provision  allowed  a 
Bank  to  have  liability-based  leverage  of 
up  to  25  to  1  if  its  ratio  of  non-mortgage 
investments  did  not  exceed  12  percent 
of  the  liabilities  for  which  the  Bank  was 
the  primary  obligor  This  25  to  1 
leverage  requirement  is  consistent  with 
the  leverage  requirements  of  the 
C>ramm-Leach-Bliley  Act. 

A  number  of  commenters  objected  to 
the  proposed  change  on  the  basis  that 
secured  liabilities,  principally 
repurchase  agreements,  are  not  now 
subject  to  a  capital  requirement.  Under 
the  proposed  FMP.  however,  assets 
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funded  by  repurchase  agreements  and 

other  secured  liabilities  would  be 

subject  to  capital  charges. 

Repurchase  agreements  are  a  de 
minimis  portion  of  Bank  funding.  At 
December  31.  1999.  repurchase 
agreements  were  less  than  one-tenth  of 
one  percent  of  the  total  funding  of  the 
Banks,  eight  of  the  Banks  had  no 
repurchase  agreements,  and  one  Bank 
accounted  for  a  majority  of  the  Bank 
System's  repurchase  agreements. 

The  Finance  Board  agrees  with  the 
recommendation  that  the  leverage 
requirement  be  included  in  the  Finance 
Board's  regulations  rather  than  in  the 
FMP.  The  final  rule  incorporates  the 
leverage  limit  provision  into  §  966.3(a). 
The  proposed  rule  deleted  provisions 
of  the  Finance  Board's  regulations  that 
purported  to  limit  the  Finance  Board's 
ability  to  change  the  leverage  limit  only 
if  the  Finance  Board  received  either 
written  evidence  from  at  least  one  major 
Nationally  Recognized  Securities  Rating 
Organization  (NRSRO)  that  the 
proposed  change  will  not  result  in  the 
lowering  of  that  rating  agency's  then- 
current  rating  or  assessment  on  senior 
bonds  outstanding  or  next  to  be  issued: 
or  a  written  opinion  from  an  investment 
banking  firm  that  the  proposed  change 
would  not  have  a  materially  adverse 
effect  on  the  creditworthiness  of  senior 
bonds  outstanding  or  next  to  be  issued. 
See  65  FR  324  at  328-329.  As  proposed, 
these  provisions  are  deleted  by  the  final 
rule.'"  Instead.  §  966.3(b)  of  the  final 
rule  requires  the  Banks  to  seek,  obtain 
and  maintain  a  rating  on  the  COs  from 
an  NRSRO.  It  requires  each  Bank  to 
operate  in  such  a  manner  and  take 
whatever  actions  are  necessary  to  ensure 
that  the  COs  receive  and  maintain  the 
highest  rating  from  an  NRSRO.  Section 
966.3(c)  of  the  final  rule  requires  each 
Bank  to  obtain  a  rating,  such  as  a  long- 
term  credit  issuer  rating  from  Standard 
and  Poor's  or  a  financial  strength  rating 
from  Moody's  that  is  no  lower  than  the 
second  highest  credit  rating.  Each  of  the 
Banks  now  has  an  Aaa  long-term  issuer 
credit  rating  from  Standard  and  Poor's. 
Therefore,  the  ratings  requirements  in 
the  final  rule  merely  reflect  current 
practice  and  will  impose  no  new  costs 
or  burdens  on  the  Banks. 

The  ratings  requirements  in  the  final 
rule  will  enhance  the  protections 
afforded  the  holders  of  COs.  Requiring 
each  of  the  Banks  on  an  ongoing  basis 
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to  take  whatever  action  may  be 
necessarv'  to  maintain  the  rating  of  COs 
at  the  highest  level  is  a  substantially 
stronger  protection  than  the  current 
requirement  of  a  one-time  written 
statement  from  a  rating  agency  or 
investment  banking  firm  that  a  change 
in  the  leverage  limit  would  not 
adversely  affect  the  rating  or 
creditworthiness  of  COs. 

F  Other  Changes 

1.  Amendments  to  Part  900 

As  proposed,  the  duplicative 
definitions  in  part  966  of  the  terms 
"Board"  and  "Bank,  "  which  are  now 
defined  in  part  900,  have  been  deleted. 
The  definition  of  "consolidated 
obligation  "  is  adopted  as  proposed,  with 
minor  edits,  in  §900.1  of  the  final  rule 
to  clarify  that  it  includes  any  bond, 
debenture  or  note  authorized  under  part 
966  to  be  issued  jointly  by  the  Banks 
under  section  11(a)  of  the  Act,  or  any 
bond  or  note  issued  by  the  Finance 
Board  on  behalf  of  all  Banks  pursuant  to 
section  1 1  (c)  of  the  Act,  on  which  the 
Banks  are  jointly  and  severally  liable. 

2.  Amendment  to  Part  905 

The  proposal  would  have  amended 
§905.30  to  add  a  new  paragraph  (a)(3) 
to  provide  for  the  termination  as  of 
December  31.  2000,  of  the  OF's 
authority  to  act  as  agent  for  the  Finance 
Board  in  the  issuance  of  COs  under 
section  11  (c)  of  the  Act.  By  this 
provision,  the  Finance  Board  intended 
to  transition  itself  out  of.  and  the  Banks 
into,  the  debt  issuance  function  under 
the  provisions  of  section  11(a)  of  the  Act 
as  soon  as  practicable. 

The  Finance  Board  has  determined 
that  it  can  accomplish  the  same  goaJ  by 
deleting  §905.30  in  its  entirety,  and 
providing  in  §  966.2  that  the  Finance 
Board  may  in  its  discretion  from  time  to 
time  delegate  its  issuance  of  COs  under 
section  11(c)  of  the  Act  by  resolution  of 
the  Board  of  Directors  of  the  Finance 
Board."  The  Finance  Board  anticipates 
working  with  the  OF  to  determine  a 
mutually  acceptable  date  on  which  the 
OF  will  begin  issuing  COs  under  the 
authority  of  section  11(a)  of  the  Act  and 
ceasing  to  issue  COs  under  the  authority 
of  section  1 1  (c)  of  the  Act. 

3.  Amendments  to  Part  966 — 
Consolidated  Obligations 

Part  910  of  the  Finance  Board's 
regulations  was  redesignated  as  part 
966.  The  part  has  been  reorganized  and 
renumbered,  terms  have  been  modified 


"  The  Finance  Bbard  annually  adopts  a  debt- 
issuance  aulhorizatum  to  the  OF  that  includes 
parameters  to  which  the  debt  must  conform.  See 
Res  No.  2000-11  (Feb.  23.  2000). 
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as  proposed  in  the  final  rule  for 
regulatory  consistency  (such  as  by 
substituting  "Finance  Board"  for 
"Board."  "Bank"  for  "Federal  Home 
Loan  Bank,"  and  "consolidated 
obligation"  for  "consolidated  bond  "), 
and  a  new  §  966.10  has  been  added. 

a.  Definitions— §966.1.  As  proposed, 
the  definitions  of  the  terms  "Board"  and 
"Bank."  which  are  now  defined  in  part 
900.  and  of  the  term  "unsecured  senior 
liabilities"  have  been  deleted.  The 
definition  of  "Nationally  Recognized 
Statistical  Rating  Organizations"  has 
been  adopted  as  proposed  in  §  966.1. 

b.  Sections  966.2  through  966.10.  The 
negative  pledge  requirement  is  adopted 
as  proposed,  in  §  966.2(c).  retaining  the 
negative  pledge  requirement  for  debt 
previously  issued  by  the  OF  on  behalf 
of  the  Finance  Board  under  section 
11(c),  and  expressly  requiring  each  Bank 
to  maintain  the  specified  assets  free  of 
pledge  in  an  amount  equal  to  the  Bank's 
pro  rata  share  in  COs  issued  by  the  OF 
on  behalf  of  the  Banks  under  section 
11(a)  in  which  the  Bank  participated. 

Proposed  §  §  910.3  through  910.7  are 
adopted  as  proposed,  with  minor 
changes,  in  the  final  rule,  but 
redesignated  as  §  §  966.4  through  966.8. 
One  commenter  argued  that  the 
provision  in  proposed  §  910.3,  reserving 
to  the  Finance  Board  the  authority  to 
prescribe  the  form  of  each  CO,  runs 
counter  to  the  devolution  of 
management  issues.  The  Finance  Board 
agrees  and  has  therefore  deleted  that 
provision  from  §966.4  of  the  final  rule. 

Proposed  §  910.7,  redesignated  as 
§  966.8  in  the  final  rule,  provided  the 
conditions  under  which  the  OF  board  of 
directors  shall  authorize  the  issuance  of 
COs.  As  adopted,  §  966.8  provides  that 
the  OF  board  of  directors  shall  authorize 
the  offering  for  current  and  forward 
settlement  (not  to  exceed  12  months)  or 
the  reopening  of  COs  as  necessary  and 
authorize  the  maturities,  rates  of 
interest,  terms  and  conditions  thereof, 
subject  to  the  provisions  of  31  U.S.C. 
9108.  It  also  provides  that  COs  may  be 
offered  for  saJe  only  to  the  extent  that 
the  Banks  are  committed  to  take  the 
proceeds,  and  continues  the  existing 
prohibition  on  directly  placing  COs 
with  another  Bank.  As  discussed 
previously,  the  requirements  in  the 
proposal  that  the  OF  board  of  directors 
shall  implement  investor  suitability 
standards  and  adopt  a  policy  addressing 
the  relationship  between  the  Banks  and 
their  members  as  debt  issuers,  have 
been  deleted  from  the  final  rule. 

Proposed  §910.8  (joint-and-several 
liability)  has  been  redesignated  as 
§  966.9  without  change. 

One  commenter  recommended  the 
inclusion  in  the  final  rule  of  a  provision 


stating  that  agreements  and  instruments 
entered  into  in  connection  with  the 
issuance  of  COs  prior  to  implementation 
of  the  final  rule  will  continue  to  be 
effective  with  respect  to  the  issuance  of 
COs  issued  under  the  authority  of  the 
final  rule  by  operation  of  law,  and  that 
references  to  COs  in  those  agreements 
and  instruments  shall  be  deemed  to 
refer  to  all  COs  by  whomever  issued. 
The  Finance  Board  agrees  that  such  a 
savings  clause  would  be  prudent  and 
would  further  its  goal  of  effecting  a 
smooth  and  seamless  transition  of  the 
CO  issuance  process  between  it  and  the 
Banks.  Accordingly,  the  Finance  Board 
has  added  such  a  savings  clause  as 
§  966.10  in  the  final  rule. 

4.  Amendments  to  Part  985— the  Office 
of  Finance 

The  final  rule  has  been  significantly 
reorganized  in  form,  but  not  in 
substance,  from  the  proposed  rule.  The 
most  important  conceptual  difference 
between  the  proposed  and  final  rules  is 
that  certain  powers  and  duties  proposed 
to  be  powers  and  duties  of  the  OF  board 
of  directors  have  been  recast  as 
authorities  and  responsibilities  of  the 
OF  itself  in  the  final  rule.  Part  941  has 
been  redesignated  as  part  985. 

a.  Definitions,  oversight,  authority  of 
the  Office  of  Finance,  functions  and 
funding,  i.  Definitions.  Section  985.1  of 
the  final  rule  defines  "OF"  as  the  Office 
of  Finance,  a  joint  office  of  the  Banks 
pursuant  to  section  2B  of  the  Act.  See 
12  U.S.C.  1422b(b)(2). 

a.  Authority  of  the  OF.  Proposed 
§  941.5  (redesignated  as  §  985.2(a)). 
which  was  entiUed  "Powers  of  the  OF 
board  of  directors,  "  has  been  adopted  as 
"Authority  of  the  OF,"  but  otherwise  is 
enacted  substantively  as  proposed.  It 
provides  that  the  OF  shall  have  the 
incidental  powers  under  section  12(a)  of 
the  Act  as  are  necessary,  convenient  and 
proper  to  accomplish  the  efficient 
operation  and  management  of  the  OF, 
including  having  authority  to  contract 
with  a  Bank  or  Banks  for  the  use  of  Bank 
facilities  or  personnel  in  order  to 
perform  its  functions  or  duties.  The  rule 
empowers  the  OF  to  act  as  agent  (rather 
than  the  OF  board  of  directors)  for  the 
Banks  in  issuing  COs  pursuant  to 
section  11(a)  of  the  Act,  for  the  Finance 
Board,  by  delegation,  in  issuing  COs 
pursuant  to  section  11(c)  of  the  Act,  and 
in  making  principal  and  interest 
payments  on  COs  issued  in  either 
capacity.  Finally,  §  985.2  gives  the  OF 
authority  to  assess  the  Banks  for  the 
funding  of  its  operations  in  accordance 
with  the  provisions  of  §  985.5. 

Hi.  Functions  of  the  OF.  Proposed 
§  941 .2(b)(1)  expressly  provided  that  the 
OF  could  issue  COs  on  which  the  Banks 


would  be  jointly  and  severally  liable,  on 
behalf  of  the  Banks  and  the  Finance 
Board  under  sections  11(a)  and  11(c)  of 
the  Act,  respectively.  12  U.S.C.  1431(a) 
and  (c).  That  proposal  has  been  adopted 
in  §  985.3(a)  of  the  final  rule.  Section 
985.3  of  the  final  rule  goes  on  to  provide 
that  the  OF  shall  prepare  and  issue  the 
combined  annual  and  quarterly 
financial  reports  for  the  Bank  System, 
shall  function  as  the  Fiscal  Agent  for  the 
Banks,  and  shall  perform  such  duties 
and  responsibilities  for  the  Financing 
Corporation  and  the  Resolution  Funding 
Corporation  as  may  be  required  under 
the  Finance  Board's  regulations  or  the 
Act. 

iv.  Finance  Board  oversight.  Proposed 
§  941.3  has  been  redesignated  as  §  985.4 
and  adopted  without  other  changes  from 
the  proposal. 

V.  Funding  of  the  OF.  Proposed 
§941.7  incorporated,  with  modest 
revisions,  the  existing  provisions  of  the 
Finance  Board's  regulations  regarding 
the  responsibility  of  the  Banks  to  fund 
the  operations  of  the  OF.  That  section 
has  been  redesignated  as  §985.5  in  the 
final  rule  and  revised  to  eliminate 
unnecessary  provisions  and  to  more 
fully  devolve  the  responsibility  for  this 
process.  As  adopted.  §985.5  retains  the 
requirement  that  the  Banks  are 
responsible  for  jointly  funding  the  OF, 
and  makes  explicit  that  this  shall 
include  the  cost  of  indemnif\'ing  the 
members  of  the  OF  board  of  directors, 
the  Managing  Director,  and  other 
officers  and  employees  of  the  OF.  This 
requirement  was  added  at  the  urging  of 
several  commenters,  with  whom  the 
Finance  Board  agrees.  As  proposed. 
§985.5fb)  of  the  final  rule  provides  that, 
at  the  direction  of  and  pursuant  to 
policies  and  procedures  adopted  by  the 
OF  board  of  directors,  the  Banks  are 
required  periodically  to  reimburse  the 
OF  to  maintain  sufficient  operating 
funds  under  the  budget  approved  by  the 
OF  board  of  directors.  Also  as  proposed, 
the  final  rule  provides  that  each  Bank's 
respective  pro  rata  share  of  the 
reimbursement  must  be  based  on  the 
ratio  of  the  total  paid-in  value  of  its 
capital  stock  relative  to  the  total  paid- 
in  value  of  all  capital  stock  in  the  Bank 
System.  The  final  rule  adopts  the 
provision  of  the  proposed  rule 
providing  authority  for  the  OF  board  of 
directors,  with  the  prior  approval  of  the 
Finance  Board,  to  implement  an 
alternative  formula  for  determining  each 
Bank's  respective  share  of  the  OF 
expenses  or.  by  contract  with  a  Bank  or 
Banks,  to  choose  to  be  reimbursed 
through  a  fee  structure  in  lieu  of  or  in 
addition  to  assessment,  for  services 
provided  to  the  Bank  or  Banks  for  the 
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issuance  or  servicing  of  COs  or  for  other 
activities. 

One  commenter  suggested  not  using 
the  Banks'  paid-in  capital  as  the 
allocation  method  for  assessments  on 
the  Banks  for  the  OF  operating  expense, 
stating  that  soon  there  would  no  Irmger 
exist  any  dire<:t  connetttion  between  the 
paid-in  capital  of  a  member  of  a  Bank 
and  the  member's  advances  outstanding. 
The  commenter  suggested  that  the 
measure  should  more  diret:tly 
approximate  the  issuance  costs  for  the 
Bank  System  and  roc:ommended  further 
that  the  measure  be  the  Banks' 
apportionment  of  the  proceeds  of 
aggregate  CX)  issuance  for  the  prior  year 
or  quarter.  While  the  Finance  Board 
believes  that  there  may  be  some  merit  in 
these  suggestions,  no  changes  have  been 
made  at  this  time  to  the  final  rule.  The 
Finance  Board  has  proposed  a  risk- 
based  capital  rule,  but  it  will  be  some 
time  before  the  new  capital  sy.stem  is 
fully  in  place.  At  such  time  as  the  new 
capital  system  has  been  implemented, 
the  Finance  Board  will  consider  the 
need  to  change  this  provision  ot  the 
rule.  In  the  interim,  the  Banks  can  fake 
advantage  of  the  provision  allowing  for 
alternative  formulae  for  assessments  if 
the  current  formula  becomes 
unworkable. 

The  final  rule  does  not  require,  as  did 
the  proposed  rule,  that  the  OF's 
checking  account  be  called  the  Imprest 
Fund.  The  final  rule  does  contain  new 
provisions  specifying  that  the  OF's 
operating  funds  shall  not  be 
commingled  with  any  proceeds  received 
from  the  sale  of  COs.  and  that,  pursuant 
to  the  provisions  of  section  2B(b)(l)  of 
the  Act,  12  U.S.C.  1422b(h)(l).  none  of 
the  OF's  operating  funds  or  any  of  the 
proceeds  from  the  sale  of  any  COs  shall 
be  construed  to  be  Government  funds  or 
appropriated  monies  or  subject  to 
apportionment  for  the  purposes  of 
chapter  15  of  title  31  of  the  United 
States  Code  or  any  other  authority. 

b.  Debt  management  activities,  i.  Debt 
management  duties  of  the  OF.  Proposed 
§  941.2(c)  (redesignated  as  §985. 6(a)  in 
the  final  rule)  set  out  the  functions  the 
OF  is  authorized  to  undertake  in 
support  of  the  issuance  of  debt;  it  also 
set  forth  functions  the  OF  is  authorized 
to  undertake  in  support  of  joint  asset 
activities  which  are  not  being  addressed 
at  this  time.  As  adopted  in  §985.6  of  the 
final  rule,  this  section  sets  out  an 
abbreviated  version  of  the  debt 
management  duties  of  the  OF  proposed 
in  §941. 2(c),  including;  (1)  That  the  OF 
shall  issue  and  service  COs  pursuant  to 
and  in  accordance  with  the  policies  and 
procedures  established  by  the  OF  board 
of  directors;  (2)  that  the  OF  shall 
prepare  and  distribute  the  combined 


annuad  and  quarterly  financial  reports 
for  the  Bank  System  (discussed 
previously  in  more  detail);  (3)  that  the 
OF  shall  manage  relationships  with  the 
NRSROs;  (4)  that  the  OF  shall  conduct 
research  reasonably  related  to  the 
issuance  or  servicing  of  COs;  and  (5) 
that  the  OF  shall  timely  monitor  each 
Bank's  and  the  Bank  System  s 
unsecured  credit  exposure  to  individual 
counterparties. 

Proposed  §  941.2(c)(3)  provides  that, 
in  accordance  with  policies  and 
procedures  established  by  the  OF  board 
of  directors,  the  OF  shall  perform  such 
duties  and  responsibilities  for  the 
Financing  Corporation  (FICO)  or  the 
Resolution  Funding  Corporation 
(REFCorp)  on  behalf  of  the  Banks,  as 
may  be  required.  This  section  preserves 
a  current  function  of  the  OF  as  set  forth 
in  §941. 5(b) 

//  Structure  of  the  OF  board  of 
directors  The  proposed  rule  would 
have  changed  the  current  structure  of 
the  OF  board  of  directors  to 
accommodate  proposed  new  functions 
for  the  OF.  As  discussed  previously,  no 
new  functions  for  the  OF  are  being 
adopted  at  this  time,  except  the 
preparation  of  the  Bank  System's 
combined  annual  and  quarterly 
financial  reports.  Therefore,  no  changes 
to  the  structure  of  the  OF  board  of 
directors  are  being  adopted  in  the  final 
rule.  Although  the  structure  is  not  t>eing 
changed,  provisions  relating  to 
compensation  and  governance  of  the  OF 
board  of  directors  in  the  final  rule  have 
been  revised  to  devolve  responsibilities 
to  the  OF  board  of  directors  consistent 
with  similar  regulatory  provisions 
relating  to  the  boards  of  directors  of  the 
Banks. 

Section  985.7  of  the  final  rule 
maintains  the  current  three-member 
structure  of  the  OF  board  of  directors, 
composed  of  two  Bank  presidents  and 
one  private  citizen  with  demonstrated 
expertise  in  financial  markets,  all 
appointed  by  the  Finance  Board.  This 
structure  has  served  the  OF  and  the 
Bank  System  well  while  the  OF's  only 
functions  have  been  to  issue  COs  and  to 
make  CO  principal  and  interest 
payments  when  due.  The  Finance  Board 
believes  that  this  structure  will  continue 
to  serve  these  purposes  in  an  efficient 
and  effective  manner,  under  the 
oversight  and  supervision  of  the 
Finance  Board. 

The  final  rule  provides  that  the 
directors  shall  serve  three-year  terms. 
The  initial  terms  are  staggered  so  that  V3 
of  the  terms  will  expire  each  year.  The 
directors  are  subject  to  removal  or 
suspension  for  cause  by  the  Finance 
Board.  The  Finance  Board  fills 
vacancies,  but  only  for  the  remainder  of 


the  term  during  which  the  vacancy 
occurs.  Section  985.7(c)  provides  that 
the  private  citizen  director  shall  serve  as 
the  Chair,  with  the  Vice  Chair  being 
selected  by  a  majority  vote  of  the 
directors.  The  Chair  is  responsible  for 
ensuring  that  the  directives,  resolutions 
and  minutes  of  the  OF  board  of  directors 
are  drafted  and  maintained. 

Proposed  §  941.4(e)  (redesignated  as 
§  985.7(d)  in  the  final  rule)  would  have 
replaced  the  multiple  provisions  of  the 
current  rule  with  a  single  standard  of 
compensation  permitting  members  of 
the  OF  board  of  directors  to  receive 
compensation  and  reimburseq;»ent  for 
expenses  incurred  as  a  result  of  their 
service  on  the  OF  board  of  directors. 
The  final  rule  maintains  the  existing 
compensation  provisions,  with 
modifications  to  reflect  recent 
amendments  to  the  Finance  Board's 
rules  in  light  of  the  enactment  of 
Gramm-Leach-Bliley.  In  light  of  the  OF's 
role,  §985.7  of  the  final  rule  also 
includes  a  new  paragraph  (e)  requiring, 
rather  than  merely  allowing,  the  OF  to 
indemnify  its  directors,  the  Managing 
Director,  and  other  officers  and 
employees  of  the  OF  under  such  terms 
and  conditions  as  shall  be  determined 
by  the  OF  board  of  directors,  provided 
that  such  terms  and  conditions  shall  be 
generally  consistent  with  the  terms  and 
conditions  of  indemnification  of 
directors,  officers  and  employees  of  the 
Banks  generally. 

Hi.  General  Duties  of  the  OF  board  of 
directors  Section  985.8  of  the  final  rule 
sets  forth  general  duties  of  the  OF  board 
of  directors,  adopting  provisions  from 
proposed  §  941 .6  and  applying  to  the  OF 
board  of  directors  appropriate 
provisions  of  the  Finance  Board's 
recently  adopted  rule  on  "Powers  and 
Responsibilities  of  Federal  Home  Loan 
Bank  Boards  of  Directors  and  Senior 
Management"  at  part  917.  See  65  FR 
25267  (May  1.  2000).  It  retains  existing 
requirements  that  the  OF  board  of 
directors  shall  adopt  bylaws,  but 
provides  that  it  shall  do  so  in 
accordance  with  the  provisions  of 
§  9 1 7 . 1 0  of  the  Finance  Board 's 
regulations,  12  CFR  917.10.  It  also 
retains  existing  requirements  that  the 
OF  board  of  directors  shall  conduct  its 
business  by  majority  vote  of  its  members 
convened  at  a  meeting  in  accordance 
with  its  bylaws,  but  goes  on  to  require, 
consistent  with  recently  adopted 
provisions  of  §  918.7.  that  the  OF  board 
of  directors  shall  hold  no  fewer  than 
nine  meetings  annually. 

Section  985.8(c)  adopts  provisions  of 
proposed  §  941.6(b)(2)  requiring  the  OF 
board  of  directors  to  establish  policies 
regarding  COs  which  shall  govern  the 
frequency  and  timing  of  issuance,  issue 


size,  minimum  denomination,  bond 
concessions,  underwriter  qualifications, 
currency  of  issuance,  interest-rate 
change  or  conversion  features,  call 
features,  principal  indexing  features, 
selection  and  retention  of  outside 
counsel,  and  selection  of  clearing 
organizations.  It  also  requires  that  the 
policies  be  intended  to  cause  CO 
issuance  efficiently  and  at  the  lowest 
all-in  funding  costs  over  time, 
consistent  with:  (i)  Prudent  risk- 
management  practices,  prudential  debt 
parameters,  short  and  long-term  market 
conditions,  and  the  Banks'  role  as 
government-sponsored  enterprises;  (ii) 
maintaining  reliable  access  to  the  short- 
term  and  long-term  capital  markets;  and 
(iii)  positioning  the  issuance  of  debt  to 
take  advantage  of  current  and  future 
capital  market  opportunities. 

Section  985.8(d)  adopts  without 
significant  substantive  change  the 
provisions  of  proposed  §  941.6(b),  and 
requires  the  OF  board  of  directors  to  be 
responsible  for  the  conduct  and 
performance  of  all  duties,  functions, 
operations  and  activities  of  the  OF  and 
for  its  efficient  and  effective  operation. 
The  final  rule  authorizes  the  OF  board 
of  directors  to  approve  a  strategic 
business  plan  for  the  OF  and  monitor 
the  progress  of  its  operations  under  such 
plan;  and  to  review,  adopt,  and  monitor 
the  annual  operating  budget  of  the  OF. 
The  final  rule  requires  the  OF  board  of 
directors  to  select,  employ  and  define 
the  duties  of  the  Managing  Director, 
who  shall  be  the  chief  executive  officer 
of  the  OF,  a  member  of  the  Directorate 
of  the  Financing  Corporation,  pursuant 
to  section  21(b)(1)(A)  of  the  Act.  12 
U.S.C.  1441(b)(1)(A).  and  a  member  of 
the  Directorate  of  the  Resolution 
Funding  Corporation,  pursuant  to 
section  2lB(c)(l)(A)  of  the  Act.  12 
U.S.C.  1441b(c)(l)(A).  The  final  rule 
provides  that  the  OF  will  be  the  Fiscal 
Agent  of  the  Banks.  Additionally,  the 
final  rule  requires  the  OF  board  of 
directors  to  review  and  approve  all 
contracts  of  the  OF.  Pursuant  to  the  final 
rule,  the  OF  board  of  directors  will  have 
the  exclusive  authority  to  employ  and 
contract  for  the  services  of  an 
independent,  external  auditor  for  the 
Banks'  annual  and  quarterly  combined 
financial  statements;  select,  evaluate, 
determine  the  compensation  of.  and, 
where  appropriate,  replace  the  internal 
auditor,  who  may  be  removed  only  by 
vote  of  the  OF  board  of  directors.  Under 
the  final  rule,  the  OF  board  of  directors 
will  assume  any  other  responsibilities 
that  may  from  time  to  time  be  delegated 
to  it  by  the  Finance  Board.  The  final 
rule  expressly  states  that  no  private 
rights  of  action  are  created  and  none 


may  be  deemed  to  be  created  under  part 
985. 

Also  adopted  is  the  provision  of 
proposed  §  941.4(f)  that  requires  the  OF 
board  of  directors  to  establish  an  audit 
committee.  The  final  rule  provides  that 
the  OF  board  of  directors  shall 
constitute  and  perform  the  duties  of  an 
audit  committee,  which  to  the  extent 
possible  shall  operate  consistent  with 
the  requirements  of  §  917.6  and  the 
requirements  pertaining  to  audit 
committee  reports  set  forth  in  Item  306 
of  Regulation  S-K  promulgated  by  the 
SEC. 

Proposed  §  941.8,  which  would  have 
retained  a  savings  clause  providing  that 
all  actions  taken  by  the  OF  as  it  existed 
prior  to  these  amendments  will 
continue  to  be  valid  as  regards  the 
Finance  Board  and  the  Bank  System,  is 
deleted,  along  with  the  rest  of  the 
provisions  of  ciirrent  §941.12  (which 
were  proposed  to  be  deleted)  as  obsolete 
and  no  longer  necessary.  As  discussed 
above,  the  appropriate  savings  clause 
applying  to  pre-existing  contracts  has 
been  included  as  §  966.10. 

The  new  §  989.2  sets  forth  audit 
requirements.  At  the  present  time,  the 
process  for  selecting  the  independent 
outside  accountant  for  the  Bank  System 
and  independent  audit  requirements  is 
governed  by  Decision  Memorandum  95- 
DM-09  (Feb.  9.  1995),  as  modified  by 
Resolution  96-94  (Dec.  12,  1996).  These 
require  the  Banks  to  have  a  single 
independent  outside  accountant  and 
that  this  independent  outside 
accountant  provide  a  separate  opinion 
on  the  financial  statements  on  each 
Bank  and  on  the  combined  financial 
statements  for  all  of  the  Banks  that 
appears  in  the  annual  financial  report 
for  the  Bank  System.  Although  the 
selection  of  the  independent  outside 
accoimtant  was  up  to  the  Banks,  the 
Finance  Board,  as  issuer  of  the  COs 
under  section  11(c)  of  the  Act,  annually 
ratified  the  Banks'  selection. 

New  §  989.2  codifies  most  of  the 
provisions  of  Decision  Memorandum 
95-DM-09,  with  the  exception  of  the 
requirement  that  there  be  a  single 
independent  outside  accountant  for 
each  Bank  and  the  Bank  System.  It  also 
removes  the  Finance  Board  from  any 
role  in  selecting  or  ratifying  the 
selection  of  the  independent  outside 
accovintant. 

The  method  of  selecting  the 
independent  outside  accountant  must 
change  for  two  reasons.  First,  the  Banks 
will  be  taking  over  the  function  of 
issuing  COs  under  the  authority  of 
section  11(a)  of  the  Act,  v«th  the  OF 
acting  as  their  agent  in  issuing  and 
servicing  the  debt  and  in  preparing  the 
Bank  System's  combined  financial 


reports.  Section  985.8(d)(7)  of  the  final 
rule  gives  the  OF  board  of  directors  the 
exclusive  authority  to  select  the 
independent  outside  accountant  for  the 
combined  financial  report. 

Second,  in  its  recently  adopted 
governance  rule,  §917.7.  the  Finance 
Board  gives  the  audit  committee  of  each 
Bank  a  role  in  the  selection  or  retention 
of  the  independent  outside  accountcuit 
for  that  Bank.  Section  989.2  of  the  final 
rule  sets  the  criteria  for  selecting  the 
independent  outside  accountant  that 
each  Bank  and  the  OF  must  follow. 

m.  Regulatory  Flexibility  Act 

The  final  rule  applies  only  to  the 
Banks,  which  do  not  come  within  the 
meaning  of  small  entities  as  defined  in 
the  Regulatory  Flexibility  Act  (RFA). 
See  5  U.S.C.  601(6).  Therefore,  in 
accordance  with  section  605(b)  of  the 
RFA,  5  U.S.C.  605(b),  the  Finance  Board 
hereby  certifies  that  this  final  rule  will 
not  have  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

rV.  Paperwork  Reduction  Act 

This  final  rule  does  not  contain  any 
collections  of  information  pursuant  to 
the  Paperwork  Reduction  Act  of  1995. 
See  33  U.S.C.  3501  et  seq.  Therefore,  the 
Finance  Board  has  not  submitted  any 
information  to  the  Office  of 
Management  and  Budget  for  review. 

V.  Effective  Date 

Because  the  final  rule  provides  for 
revisions  to  the  leverage  limit 
previously  authorized  under  Finance 
Board  Resolution  No.  99-33,  dated  May 
28.  1999.  which  by  its  terms  expires 
Jiuie  30,  2000,  the  Finance  Board  for 
good  cause  finds  that  the  final  rule 
should  become  effective  on  July  1 ,  2000. 
See  5  U.S.C.  553(d)(3). 

List  of  Subjects 

12  CFR  Part  900 

Administrative  practice  and 
procedure. 

12  CFR  Part  905 

Organization  and  functions 
(Government  agencies). 

12  CFR  Part  965 

Federal  home  loan  banks.  Finance. 
12  CFR  Part  966 

Federal  home  loan  banks.  Securities. 
12  CFR  969 

Federal  home  loan  banks.  Finance. 
12  CFR  Part  985 

Federal  home  loan  banks,  Seciuities. 
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12  CFR  Part  989 

Accounting.  Federal  home  loan  bank.s, 
Financial  disclosure. 

For  tho  reasons  stated  in  the 
preamble,  the  Finance  EJoard  herein 
amends  12  CFR  parts  900,  90.'i,  965,  966, 
909,  985.  and  989  as  follows. 

PART  900— DEFINITIONS 

1.  The  authority  citation  for  part  900 
continues  to  read  as  follows: 

Aulhoritv:  \2  ISC   1422b(H) 

2  Amend  '!»900  1  to  revise  the 
definition  of  "(ionsolidated  obligations" 
to  read  as  follows 

§  900. 1     Definitions  applying  to  all 
regulations. 

•  *  •  •         • 

(^()nsoli(hitrti  oblifidtiaii  or  (X)  means 
any  bond,  debenture,  or  note  authorized 
under  part  966  of  this  chapter  to  b«' 
issued  lointlv  by  the  Flanks  pursuant  to 
.section  11(a)  of  the  Ac:t,  as  amended  (12 
U.S.C;.  1431(a)),  or  any  bond  or  note 
issued  by  the  Finance  Ho.ird  on  behalf 
of  all  Banks  pursuant  to  section  1 1  (c)  of 
the  ,Acl  (12  U.S.C.  1431(c)).  on  which 
the  Banks  are  jointly  and  severally 
liable 


PART  905— DESCRIPTION  OF 
ORGANIZATION  AND  FUNCTIONS 

3  The  authority  citation  for  part  905 
continues  to  read  as  follows; 

Authority:  .5  U.S.C.  552;  12  U.S.C.  1422b(a) 

,IIH|    UJ  I 

Subpart  C  [Removed  and  Reaerved] 

4  Remove  and  reserve  subpart  C. 
!i   Add  part  965  to  read  ,is  follows: 

PART  965— SOURCE  OF  FUNDS 

.Sci 

Wfi.l  Il.'tiniliniis 

'ifi")  J  \iiitiiiri/i'(i  liabtlilifs 

'"•'>  I  I  ii|ui'lil\  reserves  tor  di'(iuM!s 

Aulhoritv;  12  U.S,C.  1422a.  1422b.  and 

14  11 

§965.1     Definitions. 

.•\s  used  111  this  part 

Df posits  III  Ixinks  or  trust  i  (inifxinifs 
iiuMns 

( 1 1  A  deposit  in  .inollitT  Hank, 

(2)  .A  demand  ,i(  i  nuiil  in  ,i  Federal 
Reserve  Hank. 

(.{)  .\  deposit  in.  or  a  s.ile  of  Federal 
funds  to 

(i)  .\n  insured  depusiior\  institution. 
as  defined  in  section  21 12)(A)  of  the  Act 
112  U.S.C    ]422(12)(A|),  that  is 
designated  by  a  Hank's  board  of 
directors; 


(ii)  A  trust  company  that  is  a  member 
of  the  Federal  Reserve  System  or 
insured  by  the  Federal  Deposit 
Insurance  (;orporation.  and  is 
designated  by  a  Bank's  board  of 
directors:  or 

(iii)  A  U.S.  branch  or  agency  of  a 
foreign  bank,  as  defined  in  the 
International  Banking  Act  of  1978.  as 
amended  (12  U.S.C.  3101  etsfq).  that 
is  subjf'ct  to  the  supervision  of  the 
Hoard  of  (Governors  of  the  Federal 
Reserve  System,  and  is  designated  by  a 
Bank's  board  of  directors 

Rrpunhdse  ufirffment  means  an 
agrtH'ment  in  which  a  Bank  sells 
securities  and  simultaneously  agrees  to 
repuri:hase  those  securities  or  similar 
.securities  at  an  agreed  upon  price,  with 
or  without  a  stated  time  for  repurc;hase. 

§  965.2    Authorized  liabilities. 

As  a  source  of  funds  for  business 
operations,  each  Bank  is  authorized  to 
incur  liabilities  bv: 

(a)  .Accepting  proceeds  from  the 
issuance  of  consolidated  obligations 
issued  in  accordance  with  part  966  of 
this  chapter: 

(b)  Accepting  time  or  demand 
deposits  from  members,  other  Banks  or 
instrumentalities  of  the  United  States, 
and  cash  accounts  from  members  or 
asso<:iales  pursuant  to  <>  <i  969.2. 
950.24(b)(2)(i)(B),  950.24(d)  or 

961  4(a)(1),  or  other  institutions  for 
which  the  Bank  is  providing 
correspondent  servir:es  pursuant  to 
section  11(e)  of  the  Act  (12  U.S.C. 
1431(e)); 

(c)  Purchasing  Federal  funds;  and 

(d)  Kntering  into  repurchase 
agr«M?ments 

§965.3    Liquidity  reserves  for  deposKs. 

Fa(  h  Bank  shall  at  all  times  have  at 
least  an  amount  equal  to  the  (  urrent 
deposits  received  from  its  members 
invested  in 

(a)  Obligations  of  the  United  States: 

(b)  Deposits  in  banks  or  trust 
I  iimpanies;  or 

(c)  ,\d\an(  es  with  <i  inatiirity  of  not  to 
exceed  five  years  that  are  made  to 
members  in  conformity  w  ith  part  950  of 
this  chapter 

6.  Revise  part  966  to  read  as  follows; 

PART  966— CONSOLIDATED 
OBLIGATIONS 

'»fiH  1      Dftinitiuiis. 

'i(i()  J     Issuance  of  con.soiidaled  ohligHlions 

'ititi  \     l.eviTagf  bmit  ,inft  <  n'dii  r.iiiiiiJ 

ri'(]uir"nifiils 
'ttiti  4     Fiirm  1)1  I  iinsiiliii.ili'ii  nlili^aliDiis. 
'»>»>  ?)     Traiisai  linns  in  i  nnsnlul.itfd 

iilili^dllnlls 
9hf>,fi     I^ust.  stolt-n.  dcstriiMvl    nuilil.iltHl  or 

dHfa(.e<l  (  cinsiijhl.itfii  "Mi^.ilions. 


flfi6.7     Administrative  provision. 
')Hfi.8     Ciunditions  for  issuanc  i'  uf 

consoliiidted  nlijigatiuns. 
966.9     loinl  liiid  several  liability. 
'>fi<i  10     .Savuigs  clause 

Authority:  12  U  S C   1422n.  1422b.  and 
14,31 

§966.1     Definitions. 

For  purposes  of  this  part: 

Financial  Manafjement  Policy  IFMP) 
has  the  meaning  set  forth  in  §956.1  of 
this  chapter 

S'RSRO  means  a  credit  rating 
organization  regarded  as  a  Nationally 
Recognized  Statistical  Rating 
Organization  by  the  Securities  and 
Exchange  Commission. 

§  966.2    Issuance  of  consolidated 
obligations. 

(a)  Consolidated  obligations  issued  bv 
the  Finance  Board  The  Finance  Board 
may  issue  consolidated  obligations 
under  section  11(c)  of  the  Act  (12  U.S.C. 
1431(c)).  including  the  determination  of 
the  dates  of  issue,  maturities,  rates  of 
interest,  terms  and  conditions  thereof, 
and  the  manner  in  which  such 
consolidated  obligations  shall  be  issued. 
The  Finance  Board  in  its  discretion  from 
time  to  time  may  delegate  this  by 
resolution  of  the  Board  of  Directors  of 
the  Finance  Board,  or  may  terminate 
such  delegation. 

(b)  Consolidated  obligations  issued  hv 
the  Banks.  (1)  Pursuant  to  the  Banks' 
housing  finance  mission  set  forth  in 
section  2A(a)(3)(B)(ii)  of  the  Act  (12 
U.S.C.  1422a(a)(3)(B)(ii)).  pursuant  to 
the  Finance  Board's  duty  to  ensure  that 
the  Banks  carry  out  that  mi.ssion  and 
remain  adequately  capitalized  and  able 
to  raise  funds  in  the  capital  markets 
under  section  2A(a)(3)(B)(ii)  and  (iii)  of 
the  Act  (12  U.S.C.  1422a(a)(3)(B)(ii)  and 
(iii)),  and  subject  to  the  provisions  of 
this  part  and  such  rules,  regulations, 
terms  and  conditions  as  the  Finance 
Board  may  prescribe,  the  Banks  are 
authorized  to  issue  joint  debt  under 
section  11(a)  of  the  Act  (12  U.S.C, 
1431(a)),  which  shall  be  called 
consolidated  obligations  and  on  which 
the  Banks  shall  be  jointly  and  severally 
liable  under  §966.9  of  this  part. 

(2)  Consolidated  obligations  shall  be 
issued  only  through  the  Office  of 
Finance,  as  agent  of  the  Banks  pursuant 
to  this  part  and  part  985. 

(3)  The  authorization  contained 
herein  shall  be  deemed  to  constitute 
satisfaction  of  the  requirement  for 
Finance  Board  approval  of  the  "terms 
and  conditions"  of  the  consolidated 
obligations  pursuant  to  section  11(a)  of 
the  Act  (12  U.S.C.  1431(a)). 

(c :)  \egati\e  pledge  requirement.  Each 
Bank  shall  at  all  times  maintain  assets 
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described  in  paragraphs  (c)(1)  through 
(c)(6)  of  this  section  free  from  any  lien 
or  pledge,  in  an  amount  at  least  equal 
to  a  pro  rata  share  of  the  total  amount 
of  currently  outstanding  consolidated 
obligations  jointly  issued  by  the  Banks 
pursuant  to  section  11(a)  of  the  Act  (12 
U.S.C.  1431(a))  and  by  the  Finance 
Board  pursuant  to  section  11(c)  of  the 
Act  (12  U.S.C.  1431(c))  and  equal  to 
such  Bank's  participation  in  all  such 
COs  outstanding,  provided  that  any 
assets  that  are  subject  to  a  lien  or  pledge 
for  the  benefit  of  the  holders  of  any 
issue  of  consolidated  obligations  shall 
be  treated  as  if  they  were  assets  free 
from  any  lien  or  pledge  for  purposes  of 
compliance  with  this  paragraph  (c). 
Eligible  assets  are: 
(l)Cash; 

(2)  Obligations  of  or  fully  guaranteed 
by  the  United  States; 

(3)  Secured  advances; 

(4)  Mortgages  as  to  which  one  or  more 
Banks  have  any  guaranty  or  insurance, 
or  commitment  therefor,  by  the  United 
States  or  any  agency  thereof; 

(5)  Investments  described  in  section 
16(a)  of  the  Act  (12  U.S.C.  1436(a));  and 

(6)  Other  securities  that  have  been 
assigned  a  rating  or  assessment  by  an 
NRSRO  that  is  equivalent  to  or  higher 
than  the  rating  or  assessment  assigned 
by  that  NRSRO  to  consolidated 
obligations  outstanding. 

§  966.3    Leverage  limit  and  credit  rating 
requirements. 

(a)  Bank  leverage.  (1)  Except  as 
provided  in  paragraph  (a)(2)  of  this 
section,  the  total  assets  of  any  Bank 
shall  not  exceed  21  times  the  total  of 
paid-in  capital  stock,  retained  earnings, 
and  reserves  (excluding  loss  reserves 
and  liquidity  reserves  for  deposits 
pursuant  to  12  U.S.C,  1431(g))  of  that 
Bank. 

(2)  The  aggregate  amount  of  assets  of 
any  Bank  may  be  up  to  25  times  the 
total  paid-in  capital  stock,  retained 
earnings,  and  reserves  of  that  Bank, 
provided  that  non-mortgage  assets,  after 
deducting  the  amount  of  deposits  and 
capital,  do  not  exceed  11  percent  of 
such  total  assets.  For  the  purposes  of 
this  section,  the  amount  of  non- 
mortgage  assets  equals  total  assets  after 
deduction  of  core  mission  activity  assets 
and  assets  described  in  sections  ILB.8 
through  II.B.ll  of  the  FMP. 

(b)  Credit  ratings.  (1)  The  Banks, 
collectively,  shall  obtain  from  an 
NRSRO  and,  at  all  times,  maintain  a 
current  credit  rating  on  the  Banks' 
consolidated  obligations. 

(2)  Each  Bank  shall  operate  in  such  a 
manner  and  take  any  actions  necessary, 
including  without  limitation  reducing 
Bank  leverage,  to  ensure  that  the  Banks' 


consolidated  obligations  receive  and 
continue  to  receive  the  highest  credit 
rating  from  any  NRSRO  by  which  the 
consolidated  obligations  have  then  been 
rated. 

(c)  Individual  Bank  credit  rating.  Each 
Bank  shall  operate  in  such  a  manner 
and  take  any  actions  necessary  to  ensure 
that  the  Bank  has  and  maintains  an 
individual  issuer  credit  rating  of  at  least 
the  second  highest  credit  rating  from 
any  NRSRO  providing  a  rating,  where 
such  rating  is  a  meaningful  measure  of 
the  individual  Bank's  financial  strength 
and  stability,  and  is  updated  at  least 
aimually  by  an  NRSRO,  or  more 
frequently  as  required  by  the  Finance 
Board,  to  reflect  any  material  changes  in 
the  condition  of  the  Bank. 

(d)  Transition  provision.  Each  Bank 
shall  obtain  the  credit  rating  from  an 
NRSRO  required  under  paragraph  (c)  of 
this  section  by  July  1,  2001. 

§  966.4    Form  of  consolidated  obligations. 

(a)  All  consolidated  obligations  shall 
be  issued  in  pari  passu. 

(b)  Consolidated  obligations  with 
maturities  of  one  year  or  less  may  be 
designated  consolidated  notes. 

§  966.5    Transactions  in  consolidated 
obligations. 

The  general  regulations  of  the 
Department  of  the  Treasury  now  or 
hereafter  in  force  governing  transactions 
in  United  States  securities,  except  31 
CFR  part  357  regarding  book-entry 
procedure,  are  hereby  incorporated  into 
this  part  966.  so  far  as  applicable  and  as 
necessarily  modified  to  relate  to 
consolidated  obligations,  as  the 
regulations  of  the  Finance  Board  for 
similar  transactions  on  consolidated 
obligations.  The  book-entry  procedure 
for  consolidated  obligations  is  contained 
in  part  987  of  this  subchapter. 

§966.6    Lost,  stolen,  destroyed,  mutilated 
or  defaced  consolidated  obligations. 

United  States  statutes  and  regulations 
of  the  Department  of  the  Treasury  now 
or  hereafter  in  force  governing  relief  on 
account  of  the  loss,  theft,  destruction, 
mutilation  or  defacement  of  United 
States  securities,  so  far  as  applicable 
and  as  necessarily  modified  to  relate  to 
consolidated  obligations,  are  hereby 
adopted  as  the  regulations  of  the 
Finance  Board  for  the  issuance  of 
substitute  consolidated  obligations  or 
the  payment  of  lost,  stolen,  destroyed, 
mutilated  or  defaced  consolidated 
obligations, 

§966.7    Administrative  provision. 

The  Secretary  of  the  Treasury  or  the 
Acting  Secretary  of  the  Treasury  is 
hereby  authorized  and  empowered,  as 
the  agent  of  the  Finance  Board  and  the 


Banks,  to  administer  §§  966.5  and  966.6, 
and  to  delegate  such  authority  at  their 
discretion  to  other  officers,  employees, 
and  agents  of  the  Department  of  the 
Treasury.  Any  such  regulations  may  be 
waived  on  behalf  of  the  Finance  Board 
and  the  Banks  by  the  Secretary  of  the 
Treasury,  the  Acting  Secretary  of  the 
Treasury,  or  by  an  officer  of  the 
Department  of  the  Treasury  authorized 
to  waive  similar  regulations  with 
respect  to  United  States  securities,  but 
only  in  any  particular  case  in  which  a 
similar  regulation  with  respect  to 
United  States  securities  would  be 
waived.  The  terms  "securities"  and 
"bonds"  as  used  in  this  section  shall, 
unless  the  context  otherwise  requires, 
include  and  apply  to  coupons  and 
interim  certificates. 

§  966.8    Conditions  for  issuance  of 
consolidated  otiligations. 

(a)  The  OF  board  of  directors  shall 
authorize  the  offering  for  current  and 
forward  settlement  (up  to  12  months)  or 
the  reopening  of  COs,  as  necessary,  and 
authorize  the  matiuities,  rates  of 
interest,  terms  and  conditions  thereof 
subject  to  the  provisions  of  31  U.S.C, 
9108. 

(b)  COs  may  be  offered  for  sale  only 
to  the  extent  that  Banks  are  committed 
to  take  the  proceeds. 

(c)  COs  snail  not  be  directly  placed 
with  any  Bank. 

§  966.9    Joint  and  several  liability. 

(a)  In  general.  (1)  Each  and  every 
Bank,  individually  and  collectively,  has 
an  obligation  to  make  full  and  timely 
payment  of  ail  principal  and  interest  on 
consolidated  obligations  when  due. 

(2)  Each  and  every  Bank,  individually 
and  collectively,  shall  ensure  that  the 
timely  payment  of  principal  and  interest 
on  all  consolidated  obligations  is  given 
priority  over,  and  is  paid  in  full  in 
advance  of  any  payment  to  or 
redemption  of  shares  from  any 
shareholder. 

(3)  The  provisions  of  this  part  shall 
not  limit,  restrict  or  otherwise  diminish, 
in  any  manner,  the  joint  and  several 
liability  of  all  of  the  Banks  on  all  of  the 
consolidated  obligations  issued  by  the 
Finance  Board  pursuant  to  section  11(c) 
of  the  Act  (12  U.S.C.  1431(c))  and  by  the 
Banks  pursuant  to  section  1 1  (a)  of  the 
Act  (12  U.S.C.  1431(a)). 

fb)  Certification  and  reporting.  (1) 
Before  the  end  of  each  calendar  quarter, 
and  before  declaring  or  paying  any 
dividend  for  that  quarter,  the  President 
of  each  Bank  shall  certify  in  writing  to 
the  Finance  Board  that,  based  on  known 
current  facts  and  financial  information, 
the  Bank  will  remain  in  compliance 
with  the  liquidity  requirements  set  forth 
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in  section  ll(^)ofthe  Act  (12  U.S.C. 
1431(g)),  and  the  Finance  Board's  FMF' 
or  any  regulations  (as  the  same  may  b«! 
amended,  modified  or  replaced),  and 
will  remain  capahle  of  making  full  and 
timely  payment  of  all  of  its  current 
obligations,  including  direct  obligations, 
coming  due  during  the  next  quarter. 

(2)  A  Bank  shall  immediately  provide 
written  notice  to  the  Finance  Board  if  at 
any  time  the  Bank: 

(i)  Is  unable  to  provide  the 
certification  required  bv  paragraph 
(b)(1)  of  this  section; 

(ii)  Projects  at  any  time  that  it  will  fail 
to  comply  with  statutory'  or  regulatory 
liquidity  requirements,  or  will  be  unable 
to  timely  and  fully  meet  all  of  its  current 
obligations,  including  dire<:f  obligations, 
due  during  the  quarter; 

(iii)  Actually  fails  to  t omplv  with 
statutory  or  regulatory  liquidity 
requirements  or  to  timely  and  fully  meet 
all  of  its  current  obligations,  including 
direct  obligations,  due  during  the 
quarter;  or 

(iv)  Negotiates  to  enter  or  enters  into 
an  agreement  with  one  or  more  other 
Banks  to  obtain  financial  assistance  to 
meet  its  current  obligations,  including 
direi:t  obligations.  du<!  during  the 
quarter;  the  notice  of  which  shall  be 
accompanied  bv  a  copy  of  the 
agreement,  which  shall  be  subject  to  the 
approval  of  the  Finance  Board 

(c)  (Consolidated  oblifnition  fxivnwnt 
plans  (DA  Bank  promptly  shall  file  a 
consolidated  obligation  payment  plan 
for  Finance  Board  approval: 

(i)  If  the  Bank  becomes  a  non- 
complying  Bank  as  a  result  of  failing  to 
prf)vide  the  certification  required  in 
paragraph  (b)(1)  of  this  section; 
(ii)  If  the  Bank  bet:omes  a  non 
complying  Bank  as  a  result  of  being 
required  to  provide  the  notice  required 
pursuant  to  paragraph  (b)(2)  of  this 
s»H:tion.  except  in  the  event  that  a  failure 
to  make  a  principal  or  interest  payment 
on  a  consolidated  obligation  when  due 
was  caused  solely  by  a  temporar\ 
interruption  in  the  Bank's  debt  servu  ing 
operations  resulting  from  an  external 
event  such  as  a  natural  disaster  or  a 
power  failure;  or 

(iii)  If  the  Finaiue  Board  determines 
that  the  Bank  will  (  ease  to  be  in 
compliance  with  the  statutory  or 
regulatory  liquidity  requirements,  or 
will  lac:k  the  capacity  to  timely  and  fully 
meet  all  of  its  current  obligatioii.s. 
including  dire<:t  obligations,  due  during 
the  quarter 

(2)  A  consolidateil  obligation  payment 
plan  shall  specify  the  measun-s  the  non 
complying  Bank  will  undertaki-  to  make 
full  and  timely  payments  of  all  of  its 
currtrnt  obligations,  including  direc  t 


obligations,  due  during  the  applicable 
quarter 

(3)  A  non-complying  Bank  may 
continue  to  incur  and  pay  normal 
operating  expenses  incurred  in  the 
regular  course  of  business  (including 
salaries,  benefits,  or  costs  of  office 
space,  equipment  and  related  expen.ses). 
but  shall  not  incur  or  pay  any 
extraordinary  expenses,  or  declare,  or 
pay  dividends,  or  redeem  any  capital 
stock,  until  such  time  as  the  Finance 
Board  has  approved  the  Bank's 
consolidated  obligation  payment  plan  or 
inter-Bank  assistance  agreement,  or 
ordered  another  remedy,  and  all  of  the 
non-complying  Bank's  direct  obligations 
have  been  paid. 

(d)  Finance  Board  payment  orders: 
Obligation  to  reimburse  (1)  The  Finance 
Board,  in  its  discretion  and 
notwithstanding  any  other  provision  in 
this  section,  may  at  any  time  order  any 
Bank  to  make  any  principal  or  interest 
payment  due  on  any  consolidated 
obligation 

(2)  To  the  extent  that  a  Bank  makes 
any  payment  on  any  consolidated 
obligation  on  behalf  of  another  Bank, 
the  paying  Bank  shall  be  entitled  to 
reimbursement  from  the  non-complying 
Bank.  whic:h  shall  have  a  corresponding 
obligation  to  reimburse  the  Bank 
providing  assistance,  to  the  extent  of 
such  payment  and  other  associated  costs 
(including  interest  to  b«!  determined  by 
the  Finance  Board) 

(e)  Adjustment  of  equities  (1)  Any 
non-complying  Bank  shall  apply  its 
assets  to  fulfill  its  direct  obligations. 

(2)  If  a  Bank  is  required  to  meet,  or 
(}fh€)rwise  meets,  the  direct  obligations 
of  another  Bank  due  to  a  temporary 
interruption  in  the  latter  Bank's  debt 
servicing  operations  {e.g.,  in  the  event  of 
a  natural  disaster  or  power  failure),  the 
assisting  Bank  shall  have  the  same  right 
to  reimbursement  set  forth  in  paragraph 
(d)(2)  of  this  .section. 

(3)  If  the  Finance  Board  determines 
that  the  assets  of  a  non-complying  Bank 
are  insufficient  to  satisfy  all  of  its  diref.t 
obligations  as  set  forth  in  paragraph 
(e)(1)  of  this  section,  then  the  Finance 
Board  may  allocate  the  outstanding 
liability  among  the  remaining  Banks  on 
a  pro  rata  basis  in  proportion  to  each 
Bank's  participation  in  all  consolidated 
obligations  outstanding  as  of  the  end  of 
the  most  rec:ent  month  for  which  the 
Finance  Board  has  data,  or  otherwise  as 
the  Finance  Board  may  prescribe. 

(f)  Hesenation  of  authority  Nothing 
in  this  section  shall  affect  the  Finance 
Board  s  authority  to  adjust  equities 
between  the  Banks  in  a  manner  different 
than  thi!  manner  described  in  paragraph 
(e)  of  this  stKrtion.  or  to  take 
enfon:ement  or  other  action  against  any 


Bank  pursuant  to  the  Finance  Board's 
authority  under  the  Act  or  otherwise  to 
supervise  the  Banks  and  ensure  that 
they  are  operated  in  a  safe  and  sound 
manner. 

(g)  No  rights  created.  (1)  Nothing  in 
this  part  shall  create  or  be  deemed  to 
create  any  rights  in  any  third  party. 

(2)  Payments  made  6y  a  Bank  toward 
the  direct  obligations  of  another  Bank 
are  made  for  the  sole  purpose  of 
discharging  the  joint  and  several 
liability  of  the  Banks  on  consolidated 
obligations. 

(3)  Compliance,  or  the  failure  to 
comply,  with  any  provision  in  this 
section  shall  not  be  deemed  a  default 
under  the  terms  and  conditions  of  the 
consolidated  obligations. 

§  966. 1 0    Savings  clause. 

Any  agreements  or  other  instruments 
entered  into  in  connection  with  the 
issuance  of  COs  prior  to  the 
amendments  made  to  this  part  shall 
continue  in  effect  with  respect  to  all 
COs  issued  under  the  authority  of 
section  11  of  the  Act  and  pursuant  to 
this  part.  References  to  con.solidated 
obligations  in  such  agreements  and 
instruments  shall  be  deemed  to  refer  to 
all  joint  and  several  obligations  of  the 
Banks. 

PART  969— DEPOSITS 

7.  The  authority  citation  for  part  969 
continues  to  read  as  follows: 

Authority:  \2  T  S C    1422b(rt)(l)  and  14:n 

S  969.3    [Ramovad] 

8.  Remove  §969.3. 

9.  Revise  part  985  to  read  as  follows: 

PART  985— THE  OFRCE  OF  FINANCE 

.Sf>( 

•JHS  1     Definitions. 

185  2     .-Xulhoritv  of  theOF. 

SH."!.;!     Functions  of  the  OF. 

98.=S.4     Finan(  e  Board  oversight. 

185.5     FundinRof  the  t3F. 

*)«S  fi     Debt  management  duties  of  the  OF. 

185  7     .Structure  of  the  OK  board  of  directors. 

183  8    (rtfneral  duties  of  the  OF  board  of 

diriH;lors 
.\ppendix  A  to  Part  185— Fxception.s  to  the 

trt»neral  I)is<  lusure  .Slandard.s 

§985.1     Definitions. 

For  purposes  of  this  part: 

Bank  System  means  the  Banks  and  the 
Office  of  Finance. 

Choir  means  the  Chairperson  of  the 
board  of  directors  of  the  Office  of 
Finance. 

Managing  Director  means  the 
managing  director  of  the  Office  of 
Finance. 

OF  means  the  Office  of  Finance,  a 
joint  office  of  the  Banks  pursuant  to 
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section  2B  of  the  Act  (12  U.S.C. 
1422b(b)(2)). 

§  985.2     Autttorlty  of  ttw  OF. 

(a)  General.  The  OF  shall  enjoy  such 
incidental  powers  under  section  12(a)  of 
the  Act  (12  U.S.C.  1432(a)),  as  are 
necessary,  convenient  and  proper  to 
accomplish  the  efficient  execution  of  its 
duties  and  functions  pursuant  to  this 
part,  including  the  authority  to  contract 
with  a  Bank  or  Banks  for  the  use  of  Bank 
facilities  or  personnel  in  order  to 
perform  its  functions  or  duties. 

(b)  Agent.  The  OF  in  the  performance 
of  its  duties,  shall  have  the  power  to  act 
on  behalf  of: 

(1)  The  Banks  in  issuing  consolidated 
obligations  pursuant  to  section  11(a)  of 
the  Act  (12  U.S.C.  1431(a)); 

(2)  By  delegation  of  the  Finance  Board 
under  §  966.2  of  this  chapter  in  issuing 
consolidated  obligations  pursuant  to 
section  11(c)  of  the  Act  (12  U.S.C. 
1431(c));  and 

(3)  The  Banks  in  paying  principal  and 
interest  due  on  the  consolidated 
obligations,  or  other  obligations  of  the 
Banks. 

(c)  Assessments.  The  OF  shall  have 
authority  to  assess  the  Banks  for  the 
funding  of  its  operations  in  accordance 
with  §985.5. 

§  985.3    Functions  of  ttie  OF. 

(a)  Joint  debt  issuance.  Subject  to 
parts  965  and  966  of  this  chapter,  and 
this  part,  the  OF  as  agent  shall  offer, 
issue  and  service  (including  making 
timely  payments  on  principal  and 
interest  due)  consolidated  obligations 
on  which  the  Banks  are  jointly  and 
severally  liable  on  behalf  of  the  Finance 
Board  pursuant  to  section  11(c)  of  the 
Act  (12  U.S.C.  1431(c),  or  the  Banks 
pursuant  to  section  11(a)  of  the  Act  (12 
U.S.C.  1431(a)). 

(b)  Preparation  of  combined  financial 
reports.  The  OF  shall  prepare  and  issue 
the  combined  annual  and  quarterly 
financial  reports  for  the  Bank  System  in 
accordance  with  the  requirements  of 

§  985.6(b)  and  Appendix  A  of  this  part. 

(c)  Fiscal  agent.  The  OF  shall  function 
as  the  Fiscal  Agent  of  the  Banks. 

(d)  Financing  Corporation  and 
Resolution  Funding  Corporation.  The 
OF  shall  perform  such  duties  and 
responsibilities  for  the  Financing 
Corporation  (PICO)  as  may  be  required 
under  part  995  of  this  chapter,  or  for  the 
Resolution  Funding  Corporation 
(REFCorp)  as  may  be  required  under 
part  996  of  this  chapter  or  authorized  by 
the  Finance  Board  pursuant  to  section 
2lB(c)(6)(B)  of  the  Act  (12  U.S.C. 
144lb(c)(6)(B)). 


§985.4    Finance  Board  oversight 

(a)  Oversight  and  enforcement 
actions.  The  Finance  Board  shall  have 
the  same  regulatory  oversight  authority 
and  enforcement  powers  over  the  OF, 
the  OF  board  of  directors,  the  directors, 
officers,  employees,  agents,  attorneys, 
accountants  or  other  OF  staff,  as  it  has 
over  a  Bank  and  its  respective  directors, 
officers,  employees,  attorneys, 
accountants,  agents  or  other  staff. 

(b)  Examinations.  Pursuant  to  section 
20  of  the  Act  (12  U.S.C.  1440),  the 
Finance  Board  shall  examine  the  OF,  all 
funds  and  accounts  that  may  be 
established  pursuant  to  this  part  985, 
and  the  operations  and  activities  of  the 
OF.  as  provided  for  in  the  Act  or  any 
regulations  promulgated  pursuant 
thereto. 

§  985.5    Funding  of  the  OF. 

(a)  Generally.  The  Banks  are 
responsible  for  jointly  funding  all  of  the 
expenses  of  the  Office  of  Finance, 
including  the  costs  of  indemnif\'ing  the 
members  of  the  OF  board  of  directors, 
the  Managing  Director  and  other  officers 
and  employees  of  the  OF.  as  provided 
for  in  this  part. 

(b)  Funding  policies.  (1)  At  the 
direction, of,  and  pursuant  to  policies 
and  procedures  adopted  by.  the  OF 
board  of  directors,  the  Banks  shall 
periodically  reimburse  the  OF  in  order 
to  maintain  sufficient  operating  funds 
under  the  budget  approved  by  the  OF 
board  of  directors.  The  OF  operating 
funds  shall  be: 

(i)  Available  for  expenses  of  the  Office 
of  Finance  and  the  OF  board  of 
directors,  according  to  their  approved 
budgets;  and 

(ii)  Subject  to  withdrawal  by  check, 
wire  transfer  or  draft  signed  by  the 
Managing  Director  or  other  person 
designated  by  the  OF  board  of  directors. 

(2)  Each  Bank's  respective  pro  rata 
share  of  the  reimbursement  described  in 
paragraph  (b)(1)  of  this  section  shall  be 
based  on  the  ratio  of  the  total  paid-in 
value  of  its  capital  stock  relative  to  the 
total  paid-in  value  of  all  capital  stock  in 
the  Bank  System. 

(c)  Alternative  formula  for 
assessment.  With  the  prior  approval  of 
the  Finance  Board,  the  OF  board  of 
directors  may  implement  an  alternative 
formula  for  determining  each  Bank's 
respective  share  of  the  OF  expenses  or. 
by  contract  with  a  Bank  or  Banks,  may 
choose  to  be  reimbursed  through  a  fee 
structure  in  lieu  of  or  in  addition  to 
assessment,  for  services  provided  to  the 
Bank  or  Banks. 

(d)  Prompt  reimbursement.  Each  Bank 
from  time  to  time  shall  promptly 
forward  funds  to  the  OF  in  an  amount 
representing  its  share  of  the 


reimbursement  described  in  paragraph 
(b)  of  this  section  when  directed  to  do 
so  by  the  Managing  Director  pursuant  to 
procedures  of  the  OF  board  of  directors. 

(e)  Indemnification  expenses.  All 
expenses  incident  to  indemnification  of 
the  members  of  the  OF  board  of 
directors,  the  Managing  Director,  and 
other  officers  and  employees  of  the  OF 
shall  be  treated  as  an  expense  of  the  OF 
to  be  reimbursed  by  the  Banks  under  the 
provisions  of  this  part. 

(f)  Operating  funds  shall  be 
segregated.  (1)  Any  funds  received  by 
the  OF  from  the  Banks  pursuant  to  this 
section  for  OF  operating  expenses 
promptly  shall  be  deposited  into  one  or 
more  accounts  and  sheJl  not  be 
commingled  with  any  proceeds  from  the 
sale  of  consolidated  obligations  in  any 
manner. 

(2)  Neither  the  proceeds  from  the  sale 
of  consolidated  obligations  under  part 
966.  nor  any  operating  expense 
reimbursements  received  by  the  OF 
from  assessments  on  the  Banks  under 
this  section  shall  be  construed  to  be 
Government  Funds  or  appropriated 
monies  or  subject  to  apportionment  for 
the  purposes  of  chapter  15  of  title  31  of 
the  United  States  Code,  or  any  other 
authority,  in  accordance  with  section 
2B(b)(l)'of  the  Act  (12  U.S.C. 
1422b(b)(l)). 

§  985.6    Debt  management  duties  of  ttie 
OF. 

(a)  Issuance  and  servicing  of  COs.  The 
OF  shall  issue  and  service  (including 
making  timely  payments  on  principal 
and  interest  due.  subject  to  §§  966.8  and 
966.9  of  this  chapter)  consolidated 
obligations  pursuant  to  and  in 
accordance  with  the  policies  and 
procedures  established  by  the  OF  board 
of  directors  under  this  part. 

fb)  Combined  financial  reports 
requirements.  The  OF  shall  prepare  and 
distribute  the  combined  annual  and 
quarterly  financial  reports  for  the  Bank 
System  in  accordance  with  the 
following  requirements: 

(1)  The  scope,  form  and  content  of  the 
disclosure  generally  shall  be  consistent 
with  the  requirements  of  the  Securities 
and  Exchange  Commissions 
Regulations  S-K  and  S-X  (17  CFR  parts 
229  and  210). 

(2)  Information  about  each  Bank  shall 
be  presented  as  a  segment  of  the  Bank 
System  as  if  Statement  of  Financial 
Accoimting  Standards  No.  131.  titled 
"Disclosures  about  Segments  of  an 
Enterprise  and  Related  Information  " 
(FASB  131)  applied  to  the  combined 
annual  and  quarterly  financial  reports  of 
the  Bank  System. 

(3)  The  standards  set  forth  in 
paragraphs  (b)(1)  and  (2)  of  this  section 
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are  subject  to  the  exceptions  set  forth  in 
the  Appendix  to  this  part. 

(4)  Tno  combined  Bank  System 
annual  report  shall  be  filed  with  the 
Finance  Board  and  distributed  to  each 
Bank  and  Bank  member  within  90  days 
after  the  end  of  the  fiscal  year.  The 
combined  Bank  System  quarterly 
reports  shall  be  filed  with  the  Finance 
Board  and  distributed  to  each  Bank  and 
Bank  member  within  45  days  after  the 
end  of  the  first  three  fiscal  quarters  of 
each  year. 

(5)  The  Finance  Board  in  its  sole 
discretion  shall  determine  whether  or 
not  a  combined  Bank  System  annual  or 
quarterly  financial  report  complies  with 
the  standards  of  this  part. 

(6)  The  OF  board  of  directors  shall 
comply  promptly  with  any  directive  of 
the  Finance  Board  regarding  the 
preparation,  filing,  amendment  or 
distribution  of  the  combined  Bank 
System  annual  or  quarterly  financial 
reports. 

(7)  Nothing  in  this  section  shall  create 
or  be  deemed  to  create  any  rights  in  any 
third  party 

(c)  Capitol  murkfts  duUi  The  OF 
board  of  directors  shall  provide  capital 
markets  information  concerning  debt  to 
the  Banks. 

(d)  NRSROs  The  OF  board  of 
directors  shall  manage  relationships 
with  Nationally  Recognized  Statistical 
Rating  Organizations  in  connection  with 
their  rating  of  consolidated  obligations 

(e)  Research  The  OF  shall  conduct 
research  reasonably  related  to  the 
issuance  or  servicing  of  consolidated 
obligations. 

(f)  Monitor  Banks  tredit  exposure 
The  OF  shall  tim»?ly  monitor  each 
Bank's  and  the  Bank  System's 
unsecured  credit  exposure  to  individual 
counterparties. 

§  985.7     Structure  of  th«  OF  txMrd  of 
dirsctora. 

(a)  Membership  The  OF  board  of 
directors  shall  consist  of  three  part-time 
members  appointed  by  the  Finance 
Board  as  follows: 

(1)  Two  Bank  Presidents.  an<l 

(2)  A  citizen  of  the  United  States  with 
a  demonstrated  expertise  in  financial 
markets.  .Such  appointee  may  not  be  an 
officer,  director  or  employee  of  <i  H.iiik 
or  Bank  .System  member,  hold  shares,  or 
any  other  financial  interest  in,  anv 
member  of  a  Bank,  or  be  affiliated  with 
any  consolidated  obligation  selling  or 
dealer  group  membt-r  under  contract 
with  the  OF 

(b)  Terms   (1)  Kxcept  ,is  provided  in 
paragraph  (b)(J|  of  this  section,  the 
members  of  the  OF  board  of  directors 
shall  serve  for  three-year  terms  (which 
shall  be  staggered),  .inil  shall  be  subject 


to  removal  or  suspension  for  cause  by 
the  Finance  Board. 

(2)  The  Finance  Board  shall  fill  any 
vacancy  occurring  on  the  OF  board  of 
directors.  An  appointment  to  fill  a 
vacancy  shall  be  only  for  the  remainder 
(jf  the  term  during  which  the  vacancy 
occurred. 

(3)  Any  member  of  the  OF  board  of 
directors  is  authorized  to  continue  to 
serve  on  the  OF  board  of  directors  after 
the  expiration  of  the  member's  term 
until  a  successor  has  been  appointed  by 
the  Finance  Board. 

(c)  Chair  (1)  The  private  citizen 
member  of  the  OF  board  of  directors 
shall  serve  as  the  Chair,  and  the  Vice 
Chair  shall  be  selected  by  a  majority 
vote  of  the  members  of  the  OF  board  of 
directors. 

(2)  The  Chair  shall  preside  over  the 
meetings  of  the  OF  board  of  directors.  In 
the  absence  of  the  Chair,  the  Vice  Chair 
shall  preside. 

(.1)  The  Chair  shall  be  responsible  for 
ensuring  that  the  directives  and 
resolutions  of  the  OF  board  of  directors 
are  drafted  and  maintained  and  for 
keeping  the  minutes  of  all  meetings. 

(n]  Compensation  (1)  The  Bank 
President  members  shall  not  receive  any 
additional  compensation  or 
reimbursement  as  a  result  of  their 
service  on  the  OF  board  of  directors. 

(2)  Each  Bank  shall  be  entitled  to  be 
reimbursed  by  ft-om  the  Office  of 
Finance  for  its  expenditure  of  travel  and 
per  diem  expenses  associated  with  its 
Bank  President's  attendance  at  an  OF 
board  of  directors  meeting  as  a  director 
member  thereof. 

(3)  The  Office  of  Finance  shall  pay 
compensation  and  exp)enses  to  the 
private  citizen  member  of  the  OF  board 
f)f  directors  in  accordance  with  the 
requirements  for  payment  of 
compensation  and  expenses  to  Bank 
chairs  as  set  forth  in  part  918  of  this 
chapter 

(e'  Indemnification  (1)  The  OF  board 
of  directors  shall  indemnify  its 
members,  the  Managing  Director,  and 
other  officers  and  employees  of  the  OF 
under  such  terms  and  conditions  as 
shall  be  determined  by  the  OF  board  of 
directors,  provided  that  such  terms  and 
I onditions  are  consistent  with  the  terms 
and  conditions  of  indemnification  of 
directors,  officers  and  employees  of  the 
Bank  .System  generally 

(2)  The  OF  tjoard  of  directors  shall 
adopt  indemnification  procedures, 
which  shall  be  supplemented  by  a 
contract  of  insurance 

(f)  Delef^ation  The  OF  board  of 
directors  may  delegate  any  of  its 
authority  or  duties  to  any  employee  of 
the  (JF  in  order  to  enable  the  OF  to  carry' 
out  its  functions. 


§965.8    Gwwral  dutiM  of  th«  OF  board  Of 
diractors. 

(a)  General.  (1)  Conduct  of  business. 
Each  director  shall  have  the  duties 
prescribed  in  §  917.2(b)  of  this  chapter, 
as  appropriate. 

(2)  Bylaws.  The  OF  board  of  directors 
shall  adopt  bylaws  in  accordance  with 
the  provisions  of  §  91 7.10  of  this 
chapter. 

(b)  Meetings  and  quorum.  The  OF 
board  of  directors  shall  conduct  its 
business  by  majority  vote  of  its  members 
at  meetings  convened  in  accordance 
with  its  bylaws,  and  shall  hold  no  fewer 
than  nine  meetings  annually.  Due  notice 
shall  be  given  to  the  Finance  Board  by 
the  Chair  prior  to  each  meeting.  A 
quorum,  for  purposes  of  meetings  of  the 
OF  board  of  directors,  shall  be  not  less 
than  two  members. 

(c)  Duties  regarding  COs.  The  OF 
board  of  directors  shall  establish 
policies  regarding  COs  that  shall: 

(1)  Govern  the  frequency  and  timing 
of  issuance,  issue  size,  minimum 
denomination.  CO  concessions, 
underwriter  qualifications,  currency  of 
issuance,  interest-rate  change  or 
conversion  features,  call  features, 
principal  indexing  features,  selection 
and  retention  of  outside  counsel, 
selection  of  clearing  organizations,  and 
the  selection  and  compensation  of 
underwriters  for  consolidated 
obligations,  which  shall  be  in 
accordance  with  the  requirements  and 
limitations  set  forth  in  paragraph  (c)(4) 
of  this  section; 

(2)  Prohibit  the  issuance  of  COs 
intended  to  be  privately  placed  with  or 
sold  without  the  participation  of  an 
underwriter  to  retail  investors,  or  issued 
with  a  concession  structure  designed  to 
facilitate  the  placement  of  the  COs  in 
retail  accounts,  unless  the  OF  has  given 
notice  to  the  board  of  directors  of  each 
Bank  describing  a  policy  permitting 
such  issuances,  soliciting  comments 
from  each  Bank's  board  of  directors,  and 
considering  the  comments  received 
before  adopting  a  policy  permitting  such 
issuance  activities; 

(3)  Require  all  broker-dealers  or 
underwriters  under  contract  to  the  OF  to 
have  and  maintain  adequate  suitability 
sales  practices  and  policies,  which  shall 
be  acceptable  to,  and  subject  to  review 
by.  the  Office  of  Finance; 

(4)  Require  that  COs  shall  be  issued 
efficiently  and  at  the  lowest  all-in 
funding  costs  over  time,  consistent  with: 

(i)  Prudent  risk-management 
practices,  prudential  debt  parameters, 
short  and  long-term  market  conditions, 
and  the  Banks'  role  as  government- 
sponsored  enterprises; 
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(ii)  Maintaining  reliable  access  to  the 
short-term  and  long-term  capital 
markets;  and 

(iii)  Positioning  the  issuance  of  debt 
to  take  advantage  of  current  and  future 
capital  market  opportunities. 

(d)  Other  duties.  The  OF  board  of 
directors  shall: 

(1)  Set  policies  for  management  and 
operation  of  the  OF; 

(2)  Approve  a  strategic  business  plan 
for  the  OF  in  accordance  with  the 
provisions  of  §  91 7.5  of  this  chapter,  as 
appropriate; 

(3)  Review,  adopt  and  monitor  annual 
operating  and  capital  budgets  of  the  OF 
in  accordance  with  the  provisions  of 

§  91 7.8  of  this  chapter,  as  appropriate; 

(4)  Constitute  and  perform  the  duties 
of  an  audit  committee,  which  to  the 
extent  possible  shall  operate  consistent 
with: 

(i)  The  requirements  of  §  91 7.6  of  this 
chapter,  and 

(ii)  The  requirements  pertaining  to 
audit  committee  reports  set  forth  in  Item 
306  of  Regulation  S-K  promulgated  by 
the  Securities  and  Exchange 
Commission. 

(5)  Select,  employ,  determine  the 
compensation  for.  and  assign  the  duties 
and  functions  of  a  Managing  Director  of 
the  OF  who  shall: 

(i)  Be  the  chief  executive  officer  for 
the  OF  and  shall  direct  the 
implementation  of  the  OF  board  of 
directors'  policies; 

(ii)  Serve  as  a  member  of  the 
Directorate  of  the  Financing 
Corporation,  pursuant  to  section 
21(b)(1)(A)  of  the  Act  (12  U.S.C. 
1441(b)(1)(A));  and 

(iii)  Serve  as  a  member  of  the 
Directorate  of  the  Resolution  Funding 
Corporation,  pursuant  to  section 
2lB(c)(l)(A)  of  the  Act  (12  U.S.C. 
1441b(c)(l)(A)). 

(6)  Review  and  approve  all  contracts 
of  the  OF; 

(7)  Have  the  exclusive  authority  to 
employ  and  contract  for  the  services  of 
an  independent,  external  auditor  for  the 
Banks'  annual  and  quarterly  combined 
financial  statements; 

(8)  Select,  evaluate,  determine  the 
compensation  of,  and,  where 
appropriate,  replace  the  internal 
auditor,  who  may  be  removed  only  by 
vote  of  the  OF  board  of  directors;  and 

(9)  Assume  any  other  responsibilities 
that  may  from  time  to  time  be  delegated 
to  it  by  the  Fiucmce  Board. 

(e)  No  rights  created.  Nothing  in  this 
part  shall  create  or  be  deemed  to  create 
any  rights  in  any  third  party. 

Appendix  A  to  Part  985 — Exceptions  to  the 
General  Disclosure  Standards 

A  Belated -party  transactions.  Item  404  of 
Regulation  S-K.  17  CKR  229.404.  requires  the 


disclosure  of  certain  relationships  and 
related  party  transactions.  In  light  of  the 
cooperative  nature  of  the  Bank  System, 
related-party  transactions  are  to  be  expected, 
and  a  disclosure  of  all  related-parly 
transactions  that  meet  the  threshold  would 
not  be  meaningful.  Instead,  the  combined 
annual  report  will  disclose  the  percent  of 
advances  to  members  an  officer  of  whifh 
serves  as  a  Bank  director,  and  list  the  top  ten 
holders  of  advances  in  the  Bank  .System  and 
the  top  five  holders  of  advances  by  Bank, 
with  a  further  disclosure  indicating  which  of 
these  members  had  an  officer  that  ser\ed  a,"; 
a  Bank  director. 

B.  Biographical  information.  The 
biographical  information  required  bv  Item.s 
401  and  405  of  Regulation  S-K.  1 7  CFR 
229.401  and  405.  will  be  provided  only  for 
the  members  of  the  Board  of  Directors  of  the 
Finance  Board.  Bank  presidents,  chairs  and 
vice  chairs,  and  the  directors  and  Managing 
Director  of  the  OF. 

C.  Compensation.  The  information  on 
compensation  required  bv  Item  402  of 
Regulation  S-K.  17  CFR  229.402.  will  be 
provided  only  for  Bank  presidents  and  the 
Managing  Director  of  the  OF.  Since  .itock  in 
each  Bank  trades  at  par.  the  Office  of  Finante 
will  not  include  the  performance  graph 
specified  in  Item  402(1)  of  Regulation  S-K. 
17  CFR  229.402(1). 

D.  Submission  of  matters  to  a  vote  of 
stockholders.  No  information  will  be 
presented  on  matters  submitted  to 
shareholders  for  a  vote,  as  otherwise  required 
by  Item  4  of  the  SEC's  form  10-K.  17  CFR 
249.310.  The  only  item  shareholders  vote 
upon  is  the  annual  election  of  directors. 

E.  Exhibits.  The  exhibits  required  bv  Item 
601  of  Regulation  S-K.  17  CFR  229.601.  are 
not  applicable  and  will  not  be  provided. 

F.  Per  share  information.  The  statement  of 
financial  information  required  bv  Items  ,301 
and  302  of  Rule  S-K,  1 7  CFR  229.301  and 
302,  is  inapplicable  because  the  shares  of  the 
Banks  are  subscription  capital  that  trades  at 
par.  and  the  shares  expand  or  contract  with 
changes  in  member  assets  or  advance  level.s. 

G.  Beneficial  ownership.  Item  403  of  Rule 
S-K.  17  CFR  229.403,  requires  the  disclosure 
of  security  ownership  of  certain  beneficial 
owners  and  management.  The  combined 
financial  report  will  provide  a  listing  of  the 
ten  largest  holders  of  capital  stock  in  the 
Bank  System  and  a  listing  of  the  five  largest 
holders  of  capital  stock  by  Bank.  This  listing 
will  also  indicate  which  members  had  an 
officer  that  ser\'edas  a  director  of  a  Bank. 

PART  989— FINANCIAL  STATEMENTS 
OF  THE  BANKS 

10.  The  authority  citation  for  part  989 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1422a.  1422b.  1431 
and  1440. 

11.  Add  §989.1  to  read  as  follows: 

§989.1     Definitions. 

For  piu-poses  of  this  part: 
Audit  means  an  examination  of  the 
financial  statements  by  an  independent 
accountant  in  accordance  with 
Generally  Accepted  Accounting 


Principles  for  the  purpose  of  expressing 
an  opinion  thereon. 

Audit  report  means  a  document  in 
which  an  independent  accountant 
indicates  the  scope  of  the  audit  made 
and  sets  forth  an  opinion  regarding  the 
financial  statement  taken  as  a  whole,  or 
an  assertion  to  the  effect  that  an  overall 
opinion  cannot  be  expressed.  When  an 
overall  opinion  cannot  be  expressed,  the 
reasons  therefor  shall  be  stated. 

§§  989.2  and  989.3    [Redesignated] 

12.  Redesignate  §§  989.2  and  989.3  as 
§§989.3  and  989.4.  respectively. 

13.  Add  §  989.2  to  read  as  follows: 

§989.2    Audit  requirements. 

(a)  Each  Bank,  the  OF  and  the 
Financing  Corporation  shall  obtain 
annually  an  independent,  external  audit 
of  and  an  audit  report  on  its  individual 
financial  statement. 

(b)  The  OF  board  of  directors  shall 
obtain  an  audit  and  an  audit  report  on 
the  combined  annual  financial 
statements  for  the  Bank  System. 

(c)  All  audits  must  be  conducted  in 
accordance  with  generally  accepted 
auditing  standards  and  in  accordance 
with  the  most  current  government 
auditing  standards  issued  by  the  Office 
of  the  Comptroller  General  of  the  United 
States. 

(d)  An  independent,  external  auditor 
must  meet  at  least  twice  each  year  with 
the  audit  committee  of  each  Bank,  the 
OF  board  of  directors,  and  the  Financing 
Corporation  Directorate. 

(e)  Finance  Board  examiners  shall 
have  unrestricted  access  to  all  auditors' 
work  papers  and  to  the  auditors  to 
address  substantive  accounting  issues 
that  may  arise  during  the  course  of  any 
audit. 

14.  Revise  newly  designated  §989.3  to 
read  as  follows: 

§  989.3    Requirement  to  provide  financial 
and  other  information  to  tt>e  Finance  Board 
and  the  Office  of  Finance. 

In  order  to  facilitate  the  preparation 
by  the  Office  of  Finance  of  combined 
Bank  System  annual  and  quarterly 
reports,  each  Bank  shall  provide  to  the 
Office  of  Finance  in  such  form  and 
within  such  timeframes  as  the  Finance 
Board  or  the  Office  of  Finance  shall 
specify,  all  financial  and  other 
information  and  assistance  the  Office  of 
Finance  shall  request  for  that  purpose. 
Nothing  in  this  section  shall  contravene 
or  be  deemed  to  circumscribe  in  emy 
manner  the  authority  of  the  Finance 
Board  to  obtain  any  information  from 
any  Bank  related  to  the  preparation  or 
review  of  any  financial  report. 
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§989.4    [Amanded] 

Ifv  Amend  iiowlv  ilfsi^iiattul  ^4HM.4 
\)\  rnmov'in^  thi>  vvorils    F-'inaiK  i'  Hoard" 
wht'r«!Vt'r  thev  app^tar  and  adding;  in 
thtnr  pld(  t'  th»!  words  "OffKt'  of 
Finance   ■ 

!),ilf(i    lull.-  J    JOOO 

Hv  thf  H.iaril  ut  Dirfi  tors  ol  ih.'  li-ii,T,iI 
Housing  KuiaiK  ('  Hii.inl 
Bruce  A.  Morrison. 
(  hdimiiin 

IKK  l)<i(     ()(»-  U  UU.  hil.ul  I,  h  (Id   H  4".  .ifiil 
WLUMO  COOe  872S-«t-P 


FEDERAL  HOUSING  FINANCE  BOARD 

[NO.  2WW-25] 

RIN30S9-AAM 

Changes  to  the  Financial  Management 
PoHcy  of  the  Federal  Home  Loan  Bank 
System 

AGENCY:  Federal  Housing  Finance 

Board. 

action:  Notice. 

SUMMARY:  The  Federal  Housing  Finance 
Board  (Finance  Board)  is  amending  its 
policy  statement  entitled  "Fineuicial 
Management  Policy  of  the  Federal  Home 
Loan  Bank  System"  ("FMP")  to:  (1) 
delete  the  "Funding  Guidelines"  in 
section  IV;  (2)  insert  a  new  section  IV 
titled  "Hedging  Requirements";  and  (3) 
revise  the  "Interest  Rate  Risk 
Limitations"  in  section  VIL  These  FMP 
amendments  are  being  made  in 
conjunction  with  changes  to  the  Finance 
Board's  regulations  governing  the 
issuance  of  consolidated  obligations 
(COs)  under  section  11  of  the  Federal 
Home  Loan  Bank  Act  (Act)  (12  U.S.C. 
1431)  and  the  authority  and  operations 
of  the  Office  of  Finance  (OF),  described 
in  detail  in  a  Final  Rule  published 
elsewhere  in  this  issue  of  the  Federal 
Register  (OF  Final  Rule). 
DATES:  The  FMP  amendments  are 
effective  June  7,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 

Joseph  A.  McKenzie,  Deputy  Chief 
Economist,  Office  of  Policy,  Research 
and  Analysis,  202/408-2845, 
mckenziej@fhfb.gov;  or  Charlotte  A. 
Reid,  Special  Counsel,  Office  of  General 
Counsel,  202/408-2510,  reidc@fhfh.gov. 
Staff  also  can  be  reached  by  regular  mail 
at  the  Federal  Housing  Finance  Board, 
1777  F  Street,  NW,  Washington,  DC 
20006. 

SUPPLEMENTARY  INFORMATION: 

L  Background 

The  FMP  evolved  from  a  series  of 
policies  and  guidelines  initially  adopted 
by  the  former  Federal  Home  Loan  Bank 
Board  (FHLBB),  predecessor  agency  to 
the  Finance  Board,  in  the  1970s  and 
revised  a  number  of  times  thereafter. 
The  Finance  Board  adopted  the  FMP  in 
1991,  consolidating  into  one  document 
the  previously  separate  policies  on 
funds  management,  hedging  and 
interest-rate  swaps,  and  adding  new 
guidelines  on  the  management  of 
unsecured  credit  and  interest-rate  risks. ' 


The  FMP  governs  how  the  Banks  may 
implement  their  financial  management 
strategies  by  specifying  the  types  of 
investments  the  Banks  may  purchase 
piu-suant  to  their  statutory  investment 
authority.  The  FMP  also  establishes 
mandatory  guidelines  relating  to  the 
funding  and  hedging  practices  of  the 
Banks,  the  management  of  their  credit, 
interest-rate,  and  liquidity  risks,  and  the 
liquidity  requirements  for  the  Banks  in 
addition  to  those  required  by  statute. 
See  FMP  sees.  III-IV.^ 

II.  Proposed  FMP  Amendments 

On  January  4,  2000,  the  Finance 
Board  published  for  comment  a  notice 
of  proposed  amendments  to  the  FMP,  in 
conjunction  and  conformance  with 
proposed  regulatory  changes  to  the 
Finance  Board's  regulations  regarding 
the  OF  (Proposed  OF  Rvde).  See  64  FR 
339  (Jan.  4,  2000)  (Proposed  FMP 
Amendments).  The  Proposed  FMP 
Amendments  would  have  deleted  FMP 
sec.  IV.  C.  "Fimding  Guidelines,"  as 
uimecessary  in  light  of  the  Proposed  OF 
Rule,  with  the  exception  that  the  current 
Bank-by-Bank,  liability-based  leverage 
limit  would  have  been  replaced  with  a 
minimum  total  capital  requirement 
recast  as  a  percentage  of  assets.  The 
Proposed  FMP  Amendments  would 
have  required  that  a  Bank's  capital  must 
be  at  least  4.76  percent  of  assets,  or, 
inversely,  that  a  Bank's  total  assets 
could  not  exceed  21  times  its  capital. 
The  Proposed  FMP  Amendments  also 
would  have  amended  section  IV.C.3  of 
the  FMP  to  eliminate  the  distinction 
between  standard  and  non-standard 
debt  issues  and  require  the  Banks  to 
hedge  debt  issues  linked  to  equity  or 
commodity  prices  or  those  denominated 
in  foreign  currencies. 

Finally,  the  Proposed  YMP 
Amendments  would  have  amended 
section  VII  ^  of  the  FMP,  which 
currently  permits  the  Banks  to  include 
the  cash  flows  associated  with  their 
REFCorp  and  Affordable  Housing 
Program  (AHP)  payment  obligations  in 
their  duration  of  equity  calculations,  to 
restrict  the  Banks  from  treating  the 
REFCorp  obligation  as  if  it  were  a  fixed 
dollar  obligation.  In  light  of  the  Gramm- 
Leach-Bliley  Act,*  changes  to  the  Banks' 


'  See  Fin  Bd  Res.  No.  96-45  (July  3.  1996).  as 
amended  by  Fin.  Bd  Res.  No.  96-90  (Dec.  6,  1996), 
Fin.  Bd.  Res.  No.  97-05  (Jan.  14,  1997).  and  Fin.  Bd. 
Res.  No.  97-«6  (Dec.  17.  1997).  See  also  62  FR 
13146  (Mar.  19,  1997)). 


2  See  Fin  Bd.  Res.  No.  96-45,  pp.  5-8 

3  See  Fin.  Bd.  Res.  No.  96-45.  p.  7. 

*  Title  VI  of  the  Gramm-Leach-Bliley  Act,  the 
Federal  Home  Loan  Bank  System  Modernization 
Act  of  1999.  Pub.  L.  106-102,  113  Stat.  1338  (Nov. 
12.  1999)  (Gramra-Leach-Bliley)  changed  the  Banks' 
annual  REF  Corp.  payment  from  a  fixed,  aggregate 
payment  of  $300  million  to  a  payment  of  20  percent 
of  each  Bank's  net  earnings  (net  of  AHP  and 
operating  expenses).  The  Finance  Board  uses 
duration  of  equity  as  its  primary  measure  of  interest 
rate  risk.  Additionally,  since  1995,  each  Bank  has 
been  required  to  contribute  a  minimum  of  10 


REFCorp  obligation  the  Proposed  FMP 
Amendments  would  have  required  the 
Banks  to  treat  these  obligations  as 
typical  variable  expenses  (similar  to 
operating  expenses)  for  purposes  of  the 
Banks'  asset-liability  management. 

The  sixty-day  public  comment  period 
closed  on  March  6,  2000.  The  Finance 
Board  received  seven  comment  letters: 
six  from  Banks  and  one  from  a  Bank 
trade  association.  Generally,  the 
commenters  opposed  the  proposed 
change  to  the  leverage  limit  as  more 
restrictive  than  the  ciurent  allowance 
and  premature  in  advance  of  the  new 
statutory  leverage  limit  and  risk-based 
capital  requirements  imposed  by  the 
Gramm-Leach-Bliley  Act.^  The 
conunenters  offered  no  objection  to  the 
revisions  to  the  hedging  requirements  or 
the  duration  of  equity  calculation. 

m.  Comments  on  the  Proposed 
Amendments  and  Analysis  of  Changes 
Made  in  the  FMP  Amendments 

A.  Leverage  Limit 

The  Proposed  FMP  Amendments,  and 
corresponding  Proposed  OF  Rule,  did 
not  include  the  20-to-l  Bank  System- 
wide  leverage  limit  from  the  Finance 
Board's  regulations,  or  the  20-to-l 
liability-based  leverage  limit  on  each 
Bank  contained  in  the  FMP.  Instead,  the 
Proposed  FMP  Amendments  recast  the 
leverage  limit  applicable  to  each  Bank 
from  a  liability-based  limit  to  an  asset- 
based  limit,  and  required  that  each  Bank 
maintain  capital  in  an  amount  equal  to 
at  least  4.76  percent  of  the  Bank's  total 
assets.  See  65  FR  at  328,  339.  This  limit 
required  that  the  assets  of  a  Bank  not 
exceed  21  times  its  capital. 

The  Finance  Board  did  not  believe 
that  either  the  elimination  of  the  Bank 
System-wide  leverage  limit  from  the 
Finance  Board's  regulations,  or  the 
proposed  revision  to  the  leverage  limit 
contained  in  the  FMP,  would  have  any 
practical  effect  on  the  Bank  System  or 
its  bondholders.  The  Finance  Board,  as 
the  regulator  of  the  Banks,  would 
continue  to  monitor  each  Bank  for 
compliance  with  the  individual  leverage 
limit  included  in  the  FMP.  The  existing 
FMP  provision  prohibits  a  Bank  from 
participating  in  COs  if  such  transactions 
would  cause  the  Bank's  liabilities  to 
exceed  20  times  the  Bank's  capital.  The 
Proposed  FMP  Amendments  established 
an  equivalent  leverage  standard,  stated 
as  a  percentage  of  assets,  which  would 
require  each  Bank  to  maintain  capital  of 


percent  of  its  annual  income  (net  of  its  REFCorp 
obligation)  to  the  AHP.  with  a  Bank  System-wide 
minimum  of  $100  million 

5  The  Gramm-Leach-Bliley  .Act  provides  for  a  five- 
year  phase-in  for  new  statutory  leverage  limits  and 
risk-based  capital  requirements  for  the  Banks 
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dt  lt?ast  4  7h  percfiit  of  its  t(it<il  .issi-ts 
The  imposition  ot  the  proposed 
striruidrd  on  each  Hank  would  unsure 
that  the  Hank  System  itself  stavs  within 
the  leverajje  limit,  rendering  anv 
retention  of  a  Bank  Svstem-wide 
leverane  limit  unne<:essarv   Further,  the 
Finant :e  Eloard  noted  that  with  the 
re(  ent  passage  of  tfie  (iramm-l>M(;h- 
Hlilev  Act,  the  Banks  would  b*?  sub|«H;t 
to  asset-based  statutory  leyerage  limits 
and  risk-based  capital  r«H^uirements 
When  implemented,  the  new  risk-based 
capital  regime  would  provide  an 
additional  safoguarti  to  the  Bank  System 
and  its  bondholders  by  nH^uirmg  Banks 
to  hold  c:apital  in  proportion  to  the  risks 
they  assume 

The  conunenters  uniforndy  opposed 
the  proposed  4  7b  percent  asset-based. 
Bank-by-Bank,  c;apital  rwjuirement   A 
number  of  i:ommeiiters  ob|tH:ted  to  the 
proposed  change  on  the  basis  that 
secured  liabilities,  principally 
repurchase  agreements,  are  not  now- 
subject  to  a  capital  rt^quirement   Under 
the  I'roposetl  FMP  Amendments, 
however,  assets  funded  by  repurchase 
agrtHiments  and  other  secured  liabilities 
would  be  subject  to  c;apital  charges 
Repurchase  agreements  repnisent  .i  ilr 
minimis  portion  of  Bank  funding  At 
Deounber  :U  ,  14MM,  repurchase 
agreements  were  less  than  one-tenth  of 
one  percent  of  the  tot.il  funding  of  the 
Hanks,  eight  of  the  Hanks  had  no 
repurchase  agreements,  and  one  Hank 
accounted  for  .i  ina)ority  of  tlie  Bank 
.System's  repurchase  agreements   The 
Finance  Board  finds  these  arguments 
unpersuasive 

.Several  commenters  r»H ommendeil 
providing  the  Banks  with  a  level  of 
asset/liability  management  flexibility 
similar  to  th<it  provided  under  a 
resolution  adopted  by  Finani  e  Board  to 
.issist  the  Banks  in  ine<'tiiig  member 
demand  for  Year  2000  luiuiditv    ,SV"c 
Finance  Hoard  Kes   No   iJ4-.t.)  (M,iy  JH 
1994)  "  1 1999  Resolution)  One 


(  ommenter  argued  in  favor  of  retaining 
the  2.S:1  leverage  limit  established  in  the 
1999  Resolution,  stating  that  the 
flexibility  provided  therein  should  not 
be  forfeited  A  majority  of  the 
(.ommenters  opposed  eliminating  the 
Bank  System-wide  leverage  limit  in  the 
current  regulations,  and  urged  deferral 
of  a  new  leverage  limit  until  after  the 
now  capital  regulations  required  under 
the  (Jramm-Leach-Bliley  Act  have  been 
adopted  and  the  Banks   capital  plans 
have  been  reviewed  and  approved. 

The  Finance  Board  agrees  with  the 
rtH;ommendation  that  the  leverage 
requirement  should  be  included  in  the 
Finance  Board's  regulations  rather  than 
in  the  FMP  The  OF  Final  Rule, 
published  elsewhere  in  this  issue  of  the 
Federal  Renter  incorporates  into 
*)9H6  3(a)  of  the  Finance  Board  s 
regulations  the  leverage  provision  that 
was  originally  proposed  in  the  notice  of 
Proposed  FMP  Amendments  in 
addition,  in  resptjnse  to  the  comments 
rtH:eived.  the  OF  Final  rule  extends  and 
makes  permanent  the  leverage  authority 
()rovided  to  the  Banks  in  the  1999 
Resolution   In  particular,  the  OF  Final 
Rule  allows  a  Bank  to  have  asset-based 
leverage  of  up  to  25  to  1  if  that  Bank's 
non-mortgage  assets  do  not  exceed  1 1 
[)er<  ent  of  that  Banks  total  assets  that 
are  not  funded  by  deposits  or  capital. 
For  the  purpose  of  the  OF  Final  Rule, 
non-mortgage  assets  equal  the  total 
<issets  after  deducting  core  mission 
,i(  tu  itv  assets  and  assets  described  in 
se(tionsl!B   8  through  II  B    11  of  the 
FMP 

The  Finance  Board  believes  that, 
when  implemented,  the  new  risk-based 
(  apital  ri'gime  would  pro\  ide  an 
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additional  safeguard  to  the  Bank  System 
and  its  bondholders  by  requiring  Banks 
to  hold  capital  in  proportion  to  the  risks 
they  assume  The  FMP  Amendments, 
and  the  OF  Final  Rule  published 
elsewhere  in  this  issue  of  the  Federal 
Register,  are  consistent  with  the 
requirements  of  the  Gramm-Leach- 
Bliley  Act. 

Accordingly,  the  Finance  Board  is 
deleting  existing  section  VI,  "Funding 
Guidelines  "  from  the  FMP,  as  proposed. 

B  Hedging  Requirement 

The  Finance  Board  is  replacing 
section  IV  of  the  FMP  with  a  new 
section  IV  titled  'Hedging 
Requirements."  The  'Hedging 
Requirements  "  provision  is  adopted  as 
proposed,  without  change,  to  read  as 
follows: 

IV.  Hedging  Requirements 

Pmhihition  on  forfign  rum-nry  or 
I  ommodit\  positions.  A  Bank  shall  not  take 
a  posituin  in  dn\  (  ommoditv  or  foreign 
(  urreni  V   if  a  Bank  participates  in 
1  unsolidated  obligations  denominated  in  a 
1  urrennv  other  than  LIS   dollars  or  linked  to 
e<quitv  or  commodity  prices,  it  must  hedge 
the  ( iirren<  \ .  equity,  and  (  onimodity  risks. 

C  Duration  of  Equity  Calculation 

The  Finance  Board  is  revising  section 
VII  of  the  FMP,  which  sets  forth 
guidelines  for  the  Banks  on  the 
management  of  interest-rate  risk, 
including  certain  interest  rate  risk 
limitations  New  section  VII. B  4  is 
adopted  as  proposed,  without  change,  to 
read  as  follows: 

V..H  h  Rnnk  is  reijuireil  Id  report  its  cash 
fidws  ind  (  dl(  ulate  its  duration  and  market 
v.ilue  ijf  equity  withmit  pri)|e(led  (  ash  flows 
thai  represent  tlie  Hanks  share  of  the 
.S\stem  s  KHKldrp  and  .AHH  ohligalions 

nali'ii    Iiiiie  2.  2M)U 
Hv  till'  Biiani  of  Direi  tors  ot  the  Federal 
lliuisinfi;  Hii.ini  e  Board 
Bruce  A.  Morrison. 
l.hdininin 
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REMINDERS 

The  Items  in  this  list  were 
editonally  compiled  as  an  aid 
to  Federal  Register  users 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance 

RULES  GOING  INTO 
EFFECT  JUNE  7,  2000 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Servica 

Fluid  milk  promotion  order; 
published  6-6-00 

FEDERAL  ELECTION 
COMMISSION 

Reports  by  political 

committees: 

Campaign  finance  reports 
and  statements,  copies 
filed  with  State  officers: 
published  6-7-00 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Medical  devices: 
Amencan  Society  for 
Testing  and  Matenals: 
amendments  to  reflect 
current  citations:  published 
1-24-00 

PERSONNEL  MANAGEMENT 
OFFICE 

Abscence  and  leave: 
Family  and  Medical  Leave 
Act;  implementation: 
published  5-8-00 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Aircraft  products  and  parts: 
certification  procedures: 
Changed  products;  type 
certification  procedures: 
published  6-7-00 
Airworthiness  directives 
McDonnell  Douglas: 
published  5-3-00 
TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 
Motor  vehicle  safety 
standards: 

Occupant  crash  protection — 
Future  air  bags  designed 
to  create  less  hsk  of 
serious  injuhes  for  small 
women  and  young 
children  and  provide 
improved  frontal  crash 
protection;  published  5- 
12-00 
Future  air  t>ags  designed 
to  create  less  nsk  of 


serious  injuries  for  small 
women  and  young 
children,  etc.;  correction; 
published  6-2-00 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Commodity  laboratory  testing 
programs: 

Science  and  technology 
laboratory  testing  service 
fees;  comments  due  by  6- 
15-00;  published  5-26-00 
Cranberries  grown  in — 
Massachusetts  et  al.; 
comments  due  by  6-14- 
00;  published  5-30-00 
Honey  research,  promotion, 
and  consumer  information 
order;  comments  due  by  6- 
14-00;  published  5-15-00 
National  Organic  Program: 
comments  due  by  6-12-00; 
published  3-13-00 
Onions  grown  in — 
Idaho  and  Oregon; 
comments  due  by  6-14- 
00;  published  5-15-00 

AGRICULTURE 
DEPARTMENT 

Animal  and  Plant  Health 
Inspection  Service 

Exportation  and  importation  of 
animals  and  animal 
products: 

Livestock  exported  from 
U.S.;  origin  health 
certificates:  inspection 
requirements;  comments 
due  by  6-16-00:  published 
4-17-00 
Interstate  transportation  of 
animals  and  animal  products 
(quarantine): 

Tuberculosis  in  cattle,  tMSon, 
goats,  and  captive 
cervids — 
State  and  area 
classifications; 
comments  due  by  6-16- 
00,  published  5-31-00 

AGRICULTURE 
DEPARTMENT 
Commodity  Credit 
Corporation 

Loan  and  purchase  programs: 
Famri  Storage  Facility  Loan 
Program;  comments  due 
by  6-12-00;  published  5- 
11-00 

AGRICULTURE 

DEPARTMENT 

Food  Safety  and  Inspection 

Service 

Meat  and  poultry  inspection: 


Other  consumer  protection 
activities:  comments  due 
by  6-15-00;  published  3- 
17-00 

AGRICULTURE 

DEPARTMENT 

Rural  Utilities  Service 

Electric  loans: 
Insured  and  guaranteed 
loans;  general  and  pre- 
loan  policies  and 
procedures:  comments 
due  by  6-16-00;  published 
5-17-00 

COMMERCE  DEPARTMENT 

International  Trade 
Administration 

Educational  and  scientific 
institutions:  instruments  and 
apparatus: 
Florence  Agreement 
Program:  procedures 
changes:  comments  due 
by  6-12-00;  published  5- 
12-00 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Endangered  and  threatened 
species: 

Sea  turtle  conservation: 
Atlantic  waters  off  eastern 
North  Carolina  and 
Virginia;  closure  to  large- 
mesh  gillnet  fishing; 
comments  due  by  6-12- 
00;  published  5-18-00 
Fishery  conservation  and 
management: 
Alaska:  fishenes  of 
Exclusive  Economic 
Zone — 

Pacific  cod,  comments 
due  by  6-12-00: 
published  4-11-00 
Ocean  and  coastal  resource 
management: 

Coastal  Zor>e  Management 
Act  Federal  consistency 
regulations:  comments 
due  by  6-15-00;  published 
6-1-00 

COMMERCE  DEPARTMENT 
Patent  and  Trademark  Office 

Patent  cases: 
Amencan  inventors 
Protection  Act; 
implementation — 

Inter  Partes  reexamination 
proceedings,  optional; 
comments  due  by  6-12- 
00;  published  4-6-00 

COMMODITY  FUTURES 
TRADING  COMMISSION 

Commodity  Exchange  Act: 
Large  commodity  pool 
operators;  public  reporting 
requirements;  comments 
due  by  6-16-00;  published 
4-17-00 


DEFENSE  DEPARTMENT 
Defense  Logistics  Agency 

Acquisition  regulations 
Alternative  dispute 
resolution;  comments  due 
by  6-15-00.  published  5- 
16-00 

DEFENSE  DEPARTMENT 

Acquisition  regulations 
Foreign  military  sales 
contract  line  items: 
closeout:  comments  due 
by  6-12-00:  published  4- 
13-00 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans,  approval  and 
promulgation:  vanous 
States: 
Alabama:  comments  due  by 

6-12-00:  published  5-11- 

00 

Arizona:  comments  due  by 
6-12-00:  published  4-13- 
00 
California:  comments  due  by 
6-15-00:  published  5-16- 
00 
Illinois  and  Missoun: 
comments  due  by  6-16- 
00:  published  4-17-00 
Hazardous  waste: 
Project  XL  program    site- 
specific  projects— 
Intemational  Paper 
Androscoggin  Mill  pulp 
and  paper 

manufactunng  facility, 
ME:  comments  due  by 
6-15-00:  published  5-16- 
00 

FARM  CREDIT 
ADMINISTRATION 

Farm  credit  system: 

Federal  Agncultural 
Mortgage  Corporation 
nsk-based  capital 
requirements:  commentc 
due  by  6-12-00:  put>lished 
2-24-00 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Digital  television  stations:  table 
of  assignments: 

Virginia:  comments  due  by 

6-12-00:  published  4-27- 

00 
Frequency  allocations  and 
radio  treaty  matters: 
Software  defined  radios: 

inquiry;  comments  due  by 

6-14-00:  published  3-31- 

00 
Radio  stations:  table  of 
assignments 
Michigan;  comments  due  by 

6-16-00;  published  5-12- 

00 


IV 
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Television  broadcaslincj 
Children  s  letevision 
programming    tiling 
requirements  extended 
comments  due  by  6  1  ? 
00    published  S  4  00 

FEDERAL  HOUSING 
FINANCE  BOARD 

Federal  home  loan  bank         v 
system 
Acquired  member  assets 

core  missKXi  activities 

investnr>ents  and 

advances,  comments  due 

by  6-15-00,  published  5 

26-00 

FEDERAL  MARrTIME 
COMMISSION 

Carrier  automated  tariffs  and 

tand  systems 

PuWtc  access  charges 
comments  due  by  6-15 
00:  published  5-16  00 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Management 
Regulation 

Surplus  personal  property 
donation,  comments  due 
by  6-12  00   published  4 
13-00 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
H«atth  Cars  Financing 
Administration 
Medicare 
Coverage  decisions   cntena. 
comments  due  by  6-15- 
00,  published  5-16-00 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Endangered  and  threatened 
species 

Cntical  habitat 
designations - 
Alameda  whipsnake 
comments  due  by  6-12- 
00    published  6  15  00 
Holmgren  milk  vetch  and 
Shiwvits  milk-vetch 
comments  due  by  6-12 
00.  published  4  12  00 

INTERNATIONAL 

DEVELOPMENT 

COOPERATION  AGENCY 

Overseas  Private  Investment 

Corporation 

Freedom  ol  Information  Act 
implementation    comments 
due  by  6-12-00    published 
5-11-00 

PERSONNEL  MANAGEMENT 
OFFICE 

Pay  administration 
Dual  compensation 
reductions  tor  military 
retirees    repeal    comments 
due  by  6-12-00    published 
4-12-00 

POSTAL  SERVICE 

Domestic  Mail  Manual 


Sack  preparation  changes 
(or  p)eriodJcals  nonlefter 
si/e  pieces  and 
periodcals  prepared  on 
pallets    comments  due  by 
6  15  00    published  5-16- 
00 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Investment  advisers 
Electrontc  tilirig  system  and 
Form  ADV  update 
comments  due  by  6-13- 
00.  published  4-1700 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Ports  and  waterways  safety 
l^w  YorV  Hartxjr   Western 
Long  Island  SourxJ.  East 
and  Hudson  Rivers.  NY. 
safety  irones,  comments 
due  by  6-12-00   published 
5- 1 1  -00 
Virginia  Beach,  VA,  safety 
zone   comments  due  by 
6-15-00,  published  5-19- 
00 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives 
Agusta,  comments  due  by 
6-13-00    published  4-14 
00 

Airbus   comments  due  by  6- 

15-00    published  5-16-00 
Bell    comments  due  by  6- 

16-00    published  5-1700 
Boeing    comments  due  by 

6-1200    published  4  28- 

00 
Eurocopter  Frarx;e, 

comments  due  by  6-13- 

00    published  4  14-00 
Fokker   comments  due  by 

6-12-00    published  5-12 

00 
Gulfstream    comments  due 

by  6-13-00    published  4- 

14-00 

McDonnell  Douglas 
comments  due  by  6-12- 
00   published  4-28-00 
Airworthiness  standards 
Special  conditions— 
Boeing  Model  747-200 
senes  airplanes 
comments  due  by  6-16- 
00    published  5-2-00 
Morrow  Aircraft  Corp 
Model  MB-300  airplane 
comments  due  by  6-14- 
00    published  5-1500 
Class  D  and  Class  E 
airspace    comments  due  by 
6-16-00    published  5-2-00 
Class  D  and  Class  E 
airspace    correction. 


comments  due  by  6-16-00, 
published  5-12-00 
Class  E  airspace   comments 
due  by  6  15-00    published 
5  5-00 
Federal  airways,  comments 
due  by  6-16-00   published 
4-24-00 
TREASURY  DEPARTMENT 
Customs  Ssrvic* 
Educational  and  scientific 
institutions,  instruments  and 
apparatus 

ftorence  Agreement 
Program,  procedures 
changes,  comments  due 
by  6-12-00.  published  5- 
12-00 

UST  OF  PUBUC  LAWS 

This  IS  a  continuing  list  of 
piublic  bills  from  tt>e  current 
session  of  Congress  which 
have  become  Federal  laws   It 
may  be  used  in  con|unctKXi 
with   -PLUS"  (Pubic  Laws 
Update  Service)  on  202-523- 
6641    This  list  IS  also 
available  online  at  http  // 
www  nara  gov/fedreg 

The  text  of  laws  is  not 
PHjblished  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Supennlendent  ol  Documents. 
U  S    Government  Pnnting 
Office   Washington.  DC  20402 
(phone.  202-512-1808)    The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http// 
www  access  gpo  gov/ nara/ 
index  html   Some  laws  may 
not  yet  t>e  available 

S.J.  Res.  44/P.L.  106-205 

Supporting  the  Day  of  Honor 
2000  to  honor  and  recognize 
ttie  service  of  mmorrty 
veterans  m  the  United  States 
Armed  Forces  dunng  World 
War  II    (May  26    2000    114, 
Slat    3121 

H.R.  154/P.L.  106-206 
To  allow  the  Secretary  ot  the 
Intenor  and  the  Secretary  of 
Agriculture  to  establish  a  fee 
system  for  commercial  filming 
activities  on  Federal  land,  and 
for  other  purposes    (May  26, 
2000    114  Stat    314) 
H.R.  371/P.L.  106-207 
Hmong  Veterans 
Naturalization  Act  ol  2000 
(May  26,  2000,  114  Stat    316) 
H.R.  834;P.L.  106-208 
National  HistorK  Preservation 
Act  Amendments  of  2000 
(May  26,  2000,  114  Stat    318) 
H.R.  1377/P.L.  106-209 
To  designate  ttie  facility  of  the 
United  States  Postal  Service 


located  at  9308  South 
Chicago  Avenue.  Chicago, 
Illinois,  as  the  "John  J 
Buchanan  Post  Offlte 
BuikJing"    (May  26.  2000,  114 
Stat    320) 

H.R.  1832/P.L.  106-210 

Muhammad  Alt  Boxing  Reform 
Act  (May  26,  2000.  114  Stat 

321) 

H.R.  362«/P.L.  106-211 

To  amend  the  Higher 
Education  Ad  of  1965  to 
improve  the  program  for 
Amencan  Irxlian  Tnbal 
Colleges  and  Universities 
under  part  A  of  title  III    (May 
26,  2000:  114  Stat    330) 

H.R.  3707/P.L.  106-212 

Amencan  Institute  in  Taiwan 
Facilities  Enfiancement  Ad 
(May  26,  2000:  114  Stat    332) 

S.  1836/P.L.  106-213 

To  extend  tfie  deadline  for 
commencement  of  construdion 
of  a  hydroelednc  projed  in 
the  State  of  Alabama   (May 
26.  2000:  114  Stat   334) 

Last  List  May  25,  2000 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  IS  a  free  eledronic  mail 
notification  service  of  newly 
enaded  public  laws  To 
subscnbe,  go  to  www  gsa  gov/ 
archives/publaws-l  html  or 
send  E-mail  to 
listservOwww.gsa.gov  with 
the  following  text  message 

SUBSCRIBE  PUBLAWS-L 

Your  Name 

Note:  This  service  Is  stndly 
for  E-mail  notification  of  new 
laws  The  text  of  laws  is  not 
available  through  this  service 
PENS  canrwt  respond  to 
specific  inquiries  sent  to  this 
address 


Microfiche  Editions  Available... 


Federal  Register 

The  Federal  Register  Is  published  daily  In 
24x  microfiche  format  and  mailed  to 
subscribers  the  following  day  via  first 
class  mail.  As  part  of  a  microfiche 
Federal  Register  subscnptlon.  the  LSA 
(List  of  CFR  Sections  Affected)  and  tfie 
Cumulative  Federal  Register  Index  are 
mailed  monthly. 

Code  of  Federal  Regulations 

The  Code  of  Federal  Regulations, 
comprising  approximately  200  volumes 
and  revised  at  least  once  a  year  on  a 
quarterly  basis,  is  published  in  24x 
microfiche  format  and  the  current 
year's  volumes  are  mailed  to 
subscribers  as  issued. 


Microfiche  Subscription  Prices: 
Federal  Register: 

One  year:  $253.00 
Six  months:  $126.50 

Code  of  Federal  Regulations: 

Current  year  (as  issued)  $290.00 


Superintendent  of  Documents  Subscription  Order  Form 


*  5419 

I I    1  Vj^.  enter  the  following  indicated  subscription  in  24x  micnifiche  fonnat: 

Federal  Register  (MFFR)  G  One  year  at  S253  each 

n   Six  months  at  $126.50 
Code  of  Federal  Regulations  (CFRM7)       [j  One  year  at  S290  each 


Charge  your  order.  Jgl^^^j^ 

It's  Easy!  ^9^^  ■■■ 

To  fax  your  orders  (202)  512-2250 

Phone  vour  orders  (202)  512-1800 


The  total  cost  of  my  order  is  S . 

International  customers  please  add  25^7c. 


Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


Company  or  personal  name 


I  Please  type  or  print  i 


Additional  address/attention  line 


Street  address 


Cii\.  Stale.  ZIP  code 


Daytime  phone  including  area  uxle 


Purchase  order  number  (optional  • 

YES     NO 

May  we  make  your  naine/addre»  a>'ailabte  to  odier  mailers?      | |   | | 


Please  Choose  Method  of  Payment: 

I I   Check  Payable  to  the  Superintendent  of  Documents 

I I  GPO  Deposit  .Account 


"1 — r 


rH   VIS.A        Ej  MasterCard  .Acc 


J L 


-u 


ount 


1 

1 

!  I 

Thank  you  for 

(Credit  card  evniraiion  date/                  ....         j     i 

1 

yuur  uraer: 

.Authon/ing  signature  ••<' 

Mail  To:  Superintendent  of  EkKuments 

RO.  Box  371954.  Pittsburgh.  P.A  15250-7954 
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Now  Available  Online 

through 

GPO  Access 

A  Senice  of  the  U.S.  Government  Printing  Ojfice 

Federal  Register 

updated  Daily  by  6  a.m.  ET 

Easy,  Convenient, 
FREE 

hrce  public  connections  to  the  online 
Federal  Register  are  available  through  the 
CiPO  Access  service. 

To  connect  over  the  World  Wide  Web. 
go  to  the  Superintendent  of 
Documents'  homepage  at 
http://www.  access,  gpo.gov/su  d(x:s/ 

To  connect  using  telnet, 
open  swais.access.gpo.gov 
and  login  as  guest 
(no  password  required). 

To  dial  directlv,  use  com- 
munications software  and 
modem  to  call  (202) 
512-1661;  type  swais.  then 
login  as  guest  (no  password 
required) 


You  may  also  connect  using  ItKal  WAIS  client  software.  For  further  information. 
contact  the  (iP()  Access  I'ser  Support  Team: 

Voice:  (202)  .512    1530  (7  am.  to  5  p.m.  Eastern  time). 

\'d\.  ( 202 )  5 1 2- 1 262  ( 24  hours  a  day.  7  days  a  week). 

Internet  E-Mail:  gpoaccess(p^ gpo.gov 


(Rr»   v:\\ 


Public  Papers 
of  the 
Presidents 
of  the 
United  States 

^l^lliain  J.  Clinton 

1993 

(Book  I) $51.00 

1993 

(Book  II)  $51.00 

1994 

(Book  I) $56.00 

1994 

(Book  II)  $52.00 

1995 

(Book  I) $60.00 

1995 

(Book  U)  $65.00 

1996 

(Book  I) $66.00 

1996 

(Book  II)  $72.00 

1997 

(Book  I) $69.00 

1997 

(Book  II)  $78.00 

1998 

(Book  I) $74.00 


Published  by  the  Office  of  the  Federal  Register. 
National  Archives  and  Records  Administration 

Mail  order  to: 

Superintendent  of  Documents 
P.O.  Box  371954,  Pittsburgh.  PA 


lRe\    4AXli 


Order  Now! 

■  .^  •■ 

The  United  States  Government  Manual 
1999/2000 

As  the  otticial  handb«H)k  of  Ihe  hcderal  (lovcrnmcnt.  the 
Manual  is  the  best  source  ot  mtorniatiun  on  the  activities, 
luiictions.  organi/alion,  and  principal  otticial.s  of  ihc  agencies 
ot  the  legislative,  )udicial.  anil  executive  branches.  It  also 
includes  intormalion  on  quasi-ofticial  agencies  and  inler- 
nadonal  organi/aiions  in  which  the  I'nited  States  panicipates 

Particularlv  helpful  tor  those  interested  in  where  lo  ^o  aiul 
who  lo  contact  about  a  subject  ot  particular  concern  is  each 
agency's  "Sources  ot  lntoriiiatu>n"  section,  which  provides 
addresses  and  telephone  numbers  lor  use  in  obtaining  specifics 
on  consumer  activities,  contracts  and  grants,  employment. 
publicatu)ns  and  films,  and  many  other  areas  of  citi/en 
interest  The  Manual  also  includes  comprehensive  name  and 
agency/sub|ect  indexes 

Of  significant  historical  interest  is  .Appendix  B.  which  lists 
the  agencies  and  functions  of  the  Federal  (k)vernment  abolish- 
ed, transferred,  or  renamed  subsequent  lo  March  4,  l^.'.V 

The  Manual  is  published  bv  the  Office  of  the  Federal 
Remsier.  National  .Archives  and  Records  Administration 
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$46  per  copy 


Superintendent  of  DcKuments  Publications  Order  Form 
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*7917 


Charge  your  orttw. 

It's  Easy  I 

To  fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 


I I   V  JljS.  please  send  me  copies  of  The  I'nited  States  (iovemment  Manual  I^W/ZlKKI. 

S/N  Of>'J  (HK»  0010^'  :  at  S46  ^S^l  ^0  foreign!  each 

Total  cost  ot  mv  order  is  S Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change 

Please  Ch<K>se  Method  of  Payment: 

1 I    (heck  Payable  to  the  Superintendent  of  DcKuments 

I I   CiP()  Deposit  Account 


(  oinp.iiis  HI  [n'lsoti.il  ii.iiiK' 
\iUlunin.il  .hUIu-ss.  .illi'iui  in  iinc 


I  I'k-.iM.-  Is  [X'  >ir  (iniil  i 


Slri-Cl   ,lllll^^.■^^ 


[     I    VISA        EH   MasterCard  Account 


-n 


(  il\,  Si.iu-   /11'okIi- 


E 


((.'rcJil  ..ariJ  cvpirdliun  Jalc 


Thank  you  for 
your  order! 


{':iMinic  phiino  m^liatini:  area  iihU- 


.-Xulhori/'ini!  MkinjIuiL' 


^N^) 


["llU  tuiM'  iTili'I   rulililv:     I'plli'llal) 

Mu\  t%f  inakf  \<Hir  ruuiM-ZiMldn-vt  a\aikihlr  bi  tither  inaikTs.' 


\KS     NO 


Mail  lo    Superintendent  of  Documents 

PO.  Box  371^54,  Pittsburgh.  PA  15250-7954 


Would  you  like 
to  know. . . 

if  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  been  published  in  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so,  you 
may  wish  to  subscribe  to  the  LSA 
(List  of  CFR  Sections  Affected),  the 
Federal  Register  Index,  or  both. 

LSA  •  List  of  CFR  Sections  Affected 

The  LSA  (List  of  CFR  Sections  Affected) 
is  designed  to  lead  users  of  the  Code  of 
Federal  Regulations  to  amendatory 
actions  published  in  the  Federal  Register. 
The  LSA  is  issued  monthly  in  cumulative  form. 
Entries  indicate  the  nature  of  the  changes — 
such  as  revised,  removed,  or  corrected. 
^      $31  per  year. 

Federal  Roflister  Index 

The  Index,  covering  the  contents  of  Vhe 
daily  Federal  Register,  is  issued  monthly  in 
cumulative  fomi.  Entries  are  canied 
primarily  under  tfte  njimes  of  the  Issuing 
agencies.  Significant  sutijects  are  earned 
as  cross-refeiences. 
$28  per  year. 


A  finijing  a'd  'S  included  in  each  publication  which  lists 
Federal  Register  oage  numtiers  with  the  date  of  publication 
in  the  Federal  Register 


Oner  Processing  Co<3e 

*5421 


DYES. 


Superintendent  of  Documents  Subscription  Order  Form 


enter  the  following  indicated  subscriptions  for  one  year: 


LSA  (List  of  CFR  Sections  Affected).  (LCS )  for  $3 1  per  year 
Federal  Register  Index  (FRUS)  $28  per  year. 


Charge  your  order. 

It's  Easy! 

To  fax  your  orders  (202)  512-2250 

Phone  vour  orders  (202)  512-1800 


The  total  cost  of  my  order  is  $ 

International  customers  please  add  25  ^r. 


Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change 


Company  or  personal  name 


(Please  lype  nr  pnnti 


Additional  address/altenlion  line 


Street  address 


Ciiv.  Slate.  ZIP  code 


Daytime  phone  including  area  code 


Purchd.se  order  number  (optional) 

VES     NO 

May  we  make  your  name/address  avaialile  to  other  maSers?      | |  | { 


Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Supenntendent  of  Documents 

I I   GPO  Deposit  Account  |     ill 

I I   VISA       I I  MasterCard  Account 


T — r 


i 

1 

'      1      ^ 

J..  .      _i 

Thank  you  for 
your  order.' 

1 

(Credit  card  exDiratior  date) 

Authon/ing  Signature 

Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954.  Pittsburgh.  PA  15250-7954 


The  authentic  text  behind  thi;  news 

The  Weekly 
Compilation  of 

Presidential 
Documents 


This  unique  service  provides  up- 
to-date  information  on  Presidential 
policies  and  announcements  It 
contains  thie  full  text  of  ttie 
President's  public  speecfies, 
statements,  messages  to 
Congress,  news  conferences,  and 
otfier  Presidential  matenals 
released  by  the  White  House. 


VVf.>t,!\  (..impilalii'Ti  "I 

Presidential 
Documents 


The  Weekly  Compilation  carries  a 
Monday  dateline  and  covers  mate- 
rials released  during  the 
preceding  week.  Each  issue 
includes  a  Table  of  Contents,  lists 
of  acts  approved  by  the  President, 
nominations  submitted  to  the 
Senate,  a  checklist  of  White 
House  press  releases,  and  a 


digest  of  other  Presidential 
activities  and  White  House 
announcements.  Indexes  are 
pukjiished  quarterly. 

Published  by  the  Office  of  the 
Federal  Register,  National 
Archives  and  Records 
Administration. 


Superintendent  of  Documents  Subscription  Order  Form 


Charge  your  order 
H's  Easy! 
To  fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


Ofd»f  Proce»air>g  Cfxl* 

*  5420 

I I  YlliS,  please  enter one  year  subscnptions  for  the  Weekly  Compilation  of  Presidential  Documents  (PD»  so  1  can 

keep  up  to  date  on  PreMclential  activities. 

□  Sl-'>i()()f-irst  Class  Mail  [3   $92.(X)  Regular  Mail 

Tfie  total  cost  of  my  order  is  % Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 

International  customers  please  add  2.S'/c. 

Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

I     I   GK)  Deposit  Account  j     |     |     |     j     1     |     |  -  [J 

1 I   VISA       I I   MasterCard  Account 

I — \ — r 


Company  or  persondl  naiiK- 


il'Ica.sc  t>pc  or  prinl) 


Addilional  addressyailcntion  line 


Street  address 


C'ltv.  Sute,  /IP  cixle 


(Credit  card  expiration  daiei 


Thank  you  for 
your  order! 


Daytime  phone  inehiding  area  nxle 


Purchase  order  number  i  optional  i 

May  wc  make  your  name/addreA  wailatitr  to  nther  mailers? 


YF-S      NO 


.Authon/ing  signature 

Mail  To    Supenntendent  of  Documents 

PO.  Box  371954,  Pittsburgh.  PA  15250-7954 
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The  FEDERAL  RE(;iSTEK  is  puhlishflfl  daily.  Monday  thmush 
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Title  3— 

The  President 


Presidential  Determination  No.  2000-20  of  May  31,  2000 

Presidential  Determination  on  Assistance  for  Peacekeeping  in 
Sierra  Leone 


Memorandum  for  the  Secretary  of  State 

Pursuant  to  the  authority  vested  in  me  as  President,  including  under 
section  10(d)(1)  of  the  United  Nations  Participation  Act  of  1945,  as  amended 
(22  U.S.C.  287  et  seq.)  (the  "Act"),  I  hereby  determine  that  the  furnishing, 
writhout  regard  to  section  10(a)  of  the  Act,  of  assistance  covered  bv  section 
10  of  the  Act  that  is  provided  in  support  of  peacekeeping  efforts  in  Sierra 
Leone  is  important  to  the  security  interests  of  the  United  States. 

You  are  authorized  and  directed  to  report  this  determination  to  the  Con- 
gress and  to  publish  it  in  the  Federal  Register. 


O^rt^JwCfuoA  <PtoAj^^ 


THE  WHITE  HOUSE, 
Washington,  May  31,  2000. 


|FR  Do(     00-14619 
Filed  6-7-00:  8:45  ami 
Billing  code  4710-10-M 
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Presidential  Documents 


Presidential  Determination  No.  2000-21  of  June  2,  2000 

Determination  Under  Subsection  402(d)(1)  of  the  Trade  Act 
of  1974,  as  Amended:  Continuation  of  Waiver  Authority  for 
Vietnam 


Memorandum  for  the  Secretary  of  State 

Pursuant  to  subsection  402(d)(1)  of  the  Trade  Act  of  1974.  as  amended 
(the  "Act"),  19  U.S.C.  2432(d)(1).  I  determine  that  the  further  extension 
of  the  waiver  authority  granted  by  subsection  402(c)  of  the  Act  will  substan- 
tially promote  the  objectives  of  section  402  of  the  Act.  I  further  determine 
that  the  continuation  of  the  waiver  applicable  to  Vietnam  will  substantially 
promote  the  objectives  of  section  402  of  the  Act. 

You  are  authorized  and  directed  to  publish  this  determination  in  the 
Federal  Register. 


0O"tU.AJU^A^  O^^Aidb^O^^ 


THE  WHITE  HOUSE, 
Washington,  June  2,  2000. 


|FK  L)()(     (K>-14b20 
Filed  e>-7-00.  8:45  am] 
Billing  code  4710-1(>-M 
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Presidential  Documents 


Presidential  Determination  No.  2000-22  of  June  2,  2000 

Determination  Under  Subsection  402(d)(1)  of  tiie  Trade  Act 
of  1974,  as  Amended:  Continuation  of  Waiver  Authority  for 
Belarus 


Memorandum  for  the  Secretary  of  State 

Pursuant  to  the  authority  vested  in  me  under  the  Trade  Act  of  1974, 
as  amended,  Public  Law  93-618,  88  Stat.  1978  (the  "Act"),  I  have  determined, 
pursuant  to  subsection  402(d)(1)  of  the  Act,  19  U.S.C.  2432(d)(1),  that  the 
further  extension  of  the  waiver  authority  granted  by  subsection  402(c)  of 
the  Act  will  substantially  promote  the  objectives  of  section  402  of  the 
Act.  I  further  determine  that  continuation  of  the  waiver  applicable  to  the 
Republic  of  Belarus  will  substantially  promote  the  objectives  of  section 
402  of  the  Act. 

You  are  authorized  and  directed  to  publish  this  determination  in  the 
Federal  Register. 


{Xs^K}XM<^^^^ytKj^^ 


THE  WHITE  HOUSE, 
Washington,  June  2,  2000. 


IFK  n<](     00-14621 
Filed  6-7-00:  8:45  am) 
Billing  (Ddp  4710-10-M 
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Presidential  Documents 


Presidential  Determination  No.  2000-23  of  June  2,  2000 

Determination  Under  Subsection  402(d)(1)  of  the  Trade  Act 
of  1974,  as  Amended:  Continuation  of  Waiver  Authority  for 
the  People's  Republic  of  China 


Memorandum  for  the  Secretary  of  State 

Pursuant  to  the  authority  vested  in  me  under 
as  amended,  Public  Law  93-618,  88  Stat.  1978  (the  ' 
pursuant  to  section  402(d)(1)  of  the  Act,  19  U. 
further  extension  of  the  waiver  authority  granted 
Act  will  substantially  promote  the  objectives  of 
I  further  determine  that  continuation  of  the  waiver 
Republic  of  China  will  substantially  promote  the 
of  the  Act. 


the  Trade  Act  of  1974. 
'Act"),  I  have  determined, 
S.C.  2432(d)(1),  that  the 
by  section  402(c)  of  the 
section  402  of  the  Act. 
applicable  to  the  People's 
objectives  of  section  402 


\   \         You  are  authorized  and  directed  to  publish  this   determination  in  the 
Federal  Register. 


O^JlAJ^^i^>>^  "otU^jd^ 


THE  WHITE  HOUSE, 
Washington,  June  2,  2000. 


|FR  Doc    00-14622 
Filed  6-7-00;  8.45  am) 
Billing  rode  4710-10-M 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C   1510 

The  Code  of  Federal  Regulations  is  sold  by 
the  Sup)erintendent  of  Documents  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week 


DEPARTMENT  OF  AGRICULTURE 
Food  and  Nutrition  Service 

7  CFR  Parts  210  and  220 
RIN  0584-AC92 

National  School  Lunch  Program  and 
School  Brealcfast  Program: 
Identification  of  Blended  Beef,  Pork, 
Poultry  or  Seafood  Products 

agency:  Food  and  Nutrition  Service, 

USDA. 

ACTION:  Interim  rule. 

SUMMARY:  This  interim  rule  addresses 
the  use  of  products  or  dishes  containing 
more  than  30  parts  fully  hydrated 
vegetable  protein  products  to  less  than 
70  parts  beef,  pork,  poultry  or  seafood 
in  the  National  School  Lunch  Program 
and  the  School  Breakfast  Program.  To 
the  extent  that  participating  school  food 
authorities  identify  foods  in  a  menu  or 
on  the  serving  line  or  through  other 
available  means  of  communicating  with 
program  participants,  this  interim  rule 
requires  that  school  food  authorities 
identify  such  products  or  dishes  in  a 
manner  which  does  not  characterize  the 
product  or  dish  solely  as  beef,  pork, 
poultry  or  seafood.  This  interim  rule  is 
intended  to  ensure  that  program 
participants  are  not  misinformed 
regarding  the  use  of  blended  products 
and  dishes. 

DATES:  Effective  Date:  This  interim  rule 
will  become  effective  July  10.  2000. 
Comment  Date:  To  be  assured  of 
consideration,  comments  must  be 
postmarked  on  or  before  August  7,  2000. 
ADDRESSES:  Comments  must  be  sent  to: 
Robert  M.  Eadie,  Chief,  Policy  and 
Program  Development  Branch,  Child 
Nutrition  Division,  Food  and  Nutrition 
Service,  USDA,  3101  Park  Center  Drive, 
Alexandria,  VA  22302  or  via  EiMail  at 
CNDPROPOSAL@fns.usda.gov.  All 
written  submissions  will  be  available  for 
public  inspection  in  Room  1007,  3101 


Park  Center  Drive,  Alexandria,  Virginia 
during  regular  business  hours  (8:30  a.m. 
to  5  p.m.)  Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
William  Wagoner  or  Ms.  Janice  Fabina, 
3101  Park  Center  Drive,  Room  1007, 
Alexandria,  Virginia  22302  or  by 
telephone  at  (703)  305-2590. 
SUPPLEMENTARY  INFORMATION: 

Background 

What  Is  the  Purpose  of  This  Rule? 

On  March  9,  2000,  the  U.S. 
Department  of  Agriculture  (USDA  or 
we)  published  a  rule  in  the  Federal 
Register  (65  FR  12429)  updating  the 
requirements  for  using  vegetable  protein 
products  in  the  Child  Nutrition 
Programs.  Among  the  provisions  of  that 
rule,  we  removed  the  requirement  that 
the  meat/meat  alternate  component  of 
the  food-based  menu  planning 
approaches  could  consist  of  no  more 
than  30  percent  fully  hydrated  vegetable 
protein  products  (of  the  hydrated  soy 
and  meat  total). 

Subsequent  to  the  publication  of  the 
final  rule,  concerns  have  been  raised 
about  the  possibility  that  blended  beef, 
pork,  poultry  or  seafood  products  or 
dishes  containing  more  than  30  percent 
fully  hydrated  vegetable  protein 
products  (of  the  hydrated  soy  and  meat 
total)  might  be  presented  as  beef,  pork, 
poultry  or  seafood. 

While  these  blended  products  and 
dishes  fulfill  an  essential  role  in  the 
programs,  misrepresentation  or 
misperception  of  the  nature  of  those 
products  serves  neither  industry  nor 
program  participants  well.  In  addition 
to  the  primary  mission  of  providing 
nutritious  meals  to  school  children,  the 
lunch  and  breakfast  programs  serve  as 
vehicles  for  nutrition  and  consumer 
education.  Children  and  their  parents 
must  be  aware  of  what  is  in  the  foods 
offered  in  the  lunch  and  breakfast 
programs  if  they  are  to  make  informed 
food  choices. 

Thus,  to  the  extent  that  school  food 
authorities  identify  foods  in  the  menu, 
or  on  the  serving  line  or  through  other 
available  means  of  communicating  with 
program  participants,  they  must  identify 
beef,  pork,  poultry  or  seafood  products 
and  dishes  containing  more  than  30 
percent  fully  hydrated  vegetable  protein 
products  (of  the  hydrated  soy  and  meat 
total)  in  a  manner  which  does  not 
characterize  the  products  or  dishes 
solely  as  beef,  pork,  poultr\'  or  seafood. 


This  interim  rule  revises  7  CFR 
210.10(h)  and  220.8  (m)  to  effect  this 
change. 

How  Are  Program  Participants  To  Be 
Advised  of  the  Use  of  Blended  Products 
and  Dishes? 

This  interim  rule  requires  school  food 
authorities  to  advise  children  and  their 
parents  of  the  use  of  these  blended 
products  and  dishes  through  whatever 
means  they  currently  use.  If  a  school 
sends  menus  home,  blended  products 
and  dishes  must  not  be  portrayed  solely 
as  beef,  pork,  poultry-  or  seafood 
products  or  dishes  on  the  menu.  If  a 
school  uses  point  of  ser\  ice  menu 
identification,  it  must  not  portray 
blended  products  and  dishes  solely  as 
beef,  pork,  poultry  or  seafood  products 
or  dishes  so  that  students  and  their 
parents  can  make  choices  that  meet 
their  dietary  needs. 

Miscellaneous 

Commentors  will  note  that  the  term 
"vegetable  protein  product"  has  been 
used  in  the  preamble  since  this  term 
reflects  common  usage;  however,  for 
technical  reasons,  the  term  "alternate 
protein  products"  is  used  in  the 
regulatory  text.  The  reasons  for  this 
change  in  terminology  are  discussed  in 
the  preamble  to  the  proposed  rule 
published  in  the  Federal  Register  (64 
FR  38839)  on  July  20,  1999. 

Public  Participation 

This  action  is  being  issued  as  an 
interim  "rule  without  prior  notice  or 
public  comment  under  authoritv  of  5 
U.S.C.  553(b)(3)(A)  and  (B).  The 
Department  has  determined  in 
accordance  with  5  U.S.C.  553(b)  that 
Notice  of  Proposed  Rulemaking  and 
opportunity  for  public  comments  prior 
to  issuing  this  interim  rule  is 
unnecessary'  and  contran.-  to  the  public 
interest.  The  Department  believes  that 
program  participants  should  be  given 
the  opportunity  to  make  informed  menu 
choices  about  the  foods  they  eat  without 
undue  delay.  However,  the  Department 
is  encouraging  interested  parties  to 
comment  during  the  public  comment 
period. 

Executive  Order  12866 

This  interim  rule  was  determined  to 
be  non-significant  and  is  not  subject  to 
review  by  the  Office  of  Management  and 
Budget  under  Executive  Order  12866. 
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Public  Law  104-^ 

Title  II  i)f  the  Unfuncied  Mandates 
Reform  Act  of  1995  (UMKA),  I'ublic 
Law  104-4,  establishes  requirements  for 
Federal  aj^oncies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local. 
and  tribal  governments  and  the  private 
sector   Under  section  202  of  the  UMRA, 
the  Food  and  Nutrition  Service  (FNS) 
generally  prepares  a  written  statement, 
including  a  cost-benefit  analysis,  for 
proposed  and  final  rules  with  "Federal 
mandates"  that  may  result  in 
expenditures  to  State,  local,  or  tribal 
governments,  in  the  aggregate,  or  to  the 
private  sector,  of  $100  million  or  more 
in  any  (me  year  When  such  a  statement 
is  needed  for  a  rule,  section  20.S  of  the 
UMRA  generally  requires  FNS  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  more  cost- 
effective  or  least  burdensome  alternative 
that  achieves  the  ob|ectives  of  the  rule 

This  interim  rule  contains  no  Federal 
mandates  (under  regulatory  provisions 
of  Title  II  of  the  UMRA)  for  State,  local, 
and  tribal  governments  or  the  private 
sector  of  $100  million  or  more  in  any 
one  year  Thus,  this  interim  rule  is  not 
subject  to  the  re<jiiirements  of  secticms 
202  and  205  of  the  IJMRA 

Rej^latory  Flexibility  Act 

This  interim  rule  was  reviewed  with 
regard  to  the  re<}uirements  of  the 
Regulators  Fle.xibility  Act  (5  U  SC.  hOl 
through  612)  The  Administrator  of  FNS 
has  certified  that  this  rule  will  not  have 
a  significant  e<;onomu  impact  on  a 
substantial  number  of  small  entities 
This  rule  makes  no  changes  to  the 
National  Sc:hool  Lunch  and  School 
Breakfast  Program  meal  patterns. 
However,  when  certain  products  are 
used,  this  rule  would  require  sc:hools  to 
use  existing  methods  of  communuatioii 
to  advise  children  and  their  parents  of 
the  use  of  such  products 

Executive  Order  12372 

The  National  .School  Lunch  Program 
and  the  School  Breakfast  Program  are 
listed  in  the  (Catalog  of  Federal  Domestic 
Assistance  under  Nos.  10.555  and 
10.553,  respectively   Each  is  sub|(!Ct  to 
the  provisions  of  Kxecutive  Order  12;i72 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  (7  CFR  Part  :)015,  Subpart  V 
and  final  rule  related  notice  at  48  FR 
29112,  June  24,  14H;1  ) 

Executive  Order  12988 

This  interim  rule  was  reviewed  under 
Executive  Order  129H8.  Civil  justice 
Reform.  This  interim  rule  is  intendeii  to 
have  preemptive  effect  with  respect  to 
any  State  or  local  laws,  regulations  or 


policies  which  conflict  with  its 
provisions  or  which  would  otherwise 
impede  its  full  implementation  This 
interim  rule  is  not  intended  to  have 
retroactive  effect  unless  so  specified  in 
the  "Dates"  section  of  this  preamble. 
Prior  to  any  judicial  challenge  to  the 
provisions  of  this  interim  rule  or  the 
application  of  the  provisions,  all 
applicable  administrative  procedures 
must  be  exhausted  This  includes  any 
administrative  procedures  provided  by 
.State  or  local  governments  and,  for 
disputes  involving  procurements  by 
State  agencies  and  sponsors,  any 
administrative  appeal  procedures  to  the 
extent  required  by  7  CFR  Part  3016 

For  the  National  School  Lunch 
Program  and  School  Breakfast  Program, 
the  administrative  procedures  are  set 
forth  under  the  following  regulations: 

( 1 )  .School  food  authoritv  appeals  of 
.State  agency  findings  as  a  result  of  an 
administrative  review  must  follow  State 
agency  hearing  procedures  as 
established  pursuant  to  7  CFR  210  18(q): 

(2)  .school  food  authority  appeals  of  FNS 
findings  as  a  result  of  an  administrative 
review  must  follow  FNS  hearing 
procedure.s  as  established  pursuant  to  7 
CFR  210  30(d)(3);  and  (3)  .State  agency 
appeals  of  State  Administrative  Expense 
fund  sanctions  (7  CFR  235.11(b))  must 
follow  FNS  Administrative  Review 
Pro<:ess  as  established  pursuant  to  7 
CFR  235  11(f) 

Paperwork  Reduction  Act 

Sections  210  10(h)  and  220  8(m)  of 
this  interim  rule  contain  third-party 
dis(.losure  requirements.  In  accordance 
with  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C   3507),  USDA  has 
submitted  a  copy  of  these  sections  to  the 
Office  of  Management  and  Budget  for  its 
review 

Written  comments  must  be  received 
on  or  before  luly  10,  2000 

(Comments  concerning  the  third-party 
disclosure  of  this  interim  rule  should  be 
sent  to  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget  (OMB),  Room 
3208,  New  Executive  Office  Building, 
Washington,  DC  20503,  Attention: 
Manish  Desai,  Desk  Officer  for  FNS  A 
copy  of  these  comments  may  also  be 
sent  to  Mr  Eadie  at  the  address  listed 
in  the  ADDRESSES  section  of  this 
preamble  Commentors  are  asked  to 
separate  their  comments  on  the  third- 
party  disclosure  aspects  from  their 
comments  on  the  remainder  of  this 
interim  rule 

(JMB  is  required  to  make  a  decision 
concerning  the  third-party  disclosure 
aspects  contained  in  this  interim 
regulation  between  30  and  60  days  after 
the  publication  of  this  document  in  the 


Federal  Register  Therefore,  a  comment 
to  OMB  is  best  assured  of  having  its  full 
effect  if  OMB  receives  it  within  30  days 
of  publication.  This  does  not  affect  the 
deadline  for  the  public  to  comment  to 
the  Department  on  the  interim 
regulation. 

Comments  are  invited  on:  (a)  Whether 
the  third-party  disclosure  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  disclosure  will  have 
practical  utility;  (h)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
third-peuty  disclosure  aspects,  including 
the  validity  of  the  methodology  and 
assumptions  used;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
third-party  disclosure;  and  (d)  ways  to 
minimize  the  burden  of  the  third-party 
disclosure,  including  through  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  techniques. 

The  title,  description,  and  respondent 
description  of  the  third-party  disclosure 
are  shown  below  with  an  estimate  of  the 
annual  burden.  Included  in  the  estimate 
is  the  time  for  making  the  third-party 
disclosure. 

Abstract 

In  order  to  give  schools  enhanced 
flexibility  in  planning  menus,  we  now 
allow  them  to  offer  foods  that  may 
consist  of  up  to  100  percent  vegetable 
protein  producrts.  This  interim  rule 
requires  that,  to  the  extent  a  method 
(such  as  a  menu)  is  already  in  place  to 
communicate  what  foods  are  offered, 
school  food  authorities  identify 
products  or  dishes  with  more  than  30 
percent  vegetable  protein  products  in  a 
manner  which  does  not  characterize  the 
products  or  dishes  solely  as  beef,  pork, 
poultr>'  or  seafood  products  or  dishes. 
This  is  done  in  the  interest  of  allowing 
program  participants  to  make  informed 
decisions  about  their  choices  under  the 
school  meals  programs.  Please  note  that 
we  are  only  requiring  this  modification 
for  school  food  authorities  that  already 
provide  menus  or  otherwise 
communicate  with  program 
participants.  This  could  include 
information  provided  on  serving  lines. 
This  interim  rule  does  not  require  that 
school  food  authorities  use  menus  or 
other  methods  of  communication. 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995.  the  Department 
is  providing  the  public  with  the 
opportunity  to  provide  comments  on  the 
third-party  disclosure  aspects  of  the 
interim  rule  as  noted  below: 
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Estimated  Annual  Third-party  Disclosure  Burden 


Section 


Annual 
number  of 
affected  en- 
tities 


Annual  fre- 
quency 


Average 
burden  per 
disclosure 


Annual  bur- 
den hours 


For  ttie  National  Schcx)!  Lunch  Program,  school  food  authonties  modify  existing  menus,  etc  to  identify  beef  pork,  poultry  or  seafocxj  products  or 
dishes  with  more  than  30  percent  vegetable  protein  prcxiucts  in  a  manner  that  does  not  charactenze  these  products  or  dishes  as  solely  con- 
taining beef,  pork,  poultry  or  seafood: 

Total  existing I      7  CFR  210  10(h)  0  0  1  0  0 

Total  proposed       7  CFR  210 10(h)  10,000  1  016  160 

For  the  School  Breakfast  Program,  school  food  authonties  mcxJIty  existing  menus,  etc  to  identity  beef,  pork,  poultry  or  seafcxKl  products  or 
dishes  with  more  than  30  percent  vegetable  protein  prcxJucts  in  a  manner  that  does  not  characterize  these  products  or  dishes  as  solely  con- 
taining beef,  piork,  poultry  or  seafood: 


Total  existing 

Total  proposed  

Total  Third-party  Disclosure  Burden: 

Total  existing 

Total  proposed 

Change       


7  CFR  220  8(m) 
7  CFR  220  8(m) 

0 
+240 
-^240 


0 
5000 


0 
016 


0 
80 


List  of  Subjects 

7  CFR  Part  210 

Children,  Commodity  .School 
Program.  Food  assistance  programs, 
Grants  programs-social  programs. 
National  School  Lunch  Program, 
Nutrition,  Reporting  and  recordkeeping 
requirements.  Surplus  agricultural 
commodities. 

7  CFR  Part  220 

Children,  Food  assistance  programs. 
Grant  programs-social  programs. 
Nutrition,  Reporting  and  recordkeeping 
requirements,  School  Breakfast  Program. 

Accordingly.  7  CFR  Parts  210  and  220 
are  amended  as  follows: 

PART  210— NATIONAL  SCHOOL 
LUNCH  PROGRAM 

1 .  The  authority  citation  for  7  CFR 
Part  210  continues  to  read  as  follows: 

Authority:  42  U.S.C.  1751-1760,  1779. 

2.  In  §  210.10,  revise  the  section 
heading  and  paragraph  (h)  to  read  as 
follows: 

§  210.10    What  are  ttie  nutrition  standards 
and  menu  planning  approaches  for  lunches 
and  the  requirements  for  afterschool 
snacks? 

***** 

(h)  What  must  schools  do  about 
nutrition  disclosure?  To  the  extent  that 
school  food  authorities  identify  foods  in 
a  menu,  or  on  the  serving  line  or 
through  other  available  means  of 
communicating  with  program 
participants,  school  food  authorities 
must  identify  products  or  dishes 
containing  more  than  30  parts  fully 
hydrafed  alternate  protein  products  (as 
specified  in  appendix  A  of  this  part)  to 
less  than  70  parts  beef,  pork,  poultry  or 
seafood  on  an  uncooked  basis,  in  a 


manner  which  does  not  characterize  the 
product  or  dish  solely  as  beef,  pork, 
poultry  or  seafood.  Additionally,  FNS 
encourages  schools  to  inform  the 
students,  parents,  and  the  pubhc  about 
efforts  they  are  making  to  meet  the 
nutrition  standards  (see  paragraph  (b)  of 
this  section)  for  school  lunches. 


PART  220— SCHOOL  BREAKFAST 
PROGRAM 

1 .  The  authority  citation  for  7  CFR 
Part  220  continues  to  read  as  follows: 

Authority:  42  U.S.C.  1773.  1779.  unless 
otherwise  noted. 

2,  In  §  220.8,  revise  paragraph  (m)  to 
read  as  follows: 

§  220.8    What  are  the  nutrition  standards 
and  menu  planning  approaches  for 
breakfasts? 


(m)  What  must  schools  do  about 
nutrition  disclosure?  To  the  extent  that 
school  food  authorities  identify  foods  in 
a  menu,  or  on  the  serving  line  or 
through  other  available  means  of 
communicating  with  program 
participants,  school  food  authorities 
must  identify  products  or  dishes 
containing  more  than  30  parts  fully 
hydrated  alternate  protein  products  (as 
specified  in  appendix  A  of  this  part)  to 
less  than  70  parts  beef,  pork,  poultry  or 
seafood  on  an  uncooked  basis,  in  a 
manner  which  does  not  characterize  the 
product  or  dish  solely  as  beef,  pork, 
poultry'  or  seafood.  Additionally,  FNS 
encourages  schools  to  inform  the 
students,  parents,  and  the  public  about 
efforts  they  are  making  to  meet  the 
nutrition  standards  (see  paragraph  (a)  of 
this  section)  for  school  breakfasts. 


Da\cd:  June  2.  2000 
George  A.  Braley. 

Acting  Administrator.  Food  and  Sutntion 
Sen'irt 

[FR  Dor.  00-14385  Filed  6-7-00;  8:45  am) 

BILLING  CODE  3410-30-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docltet  No.  9»-NE-07-AD:  Amendment  39- 
1171;  AD  2000-1 1-22] 

RIN  2120-AA64 

Airworthiness  Directives;  Allison 
Engine  Company  AE  3007A  and  AE 
3007C  Series  Turbofan  Engines 

agency:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  Allison  Engine  Company 
AE  300  7 A  and  AE  3007C  series  turbofan 
engines.  This  AD  requires  revisions  to 
the  Airworthiness  Limitations  Section 
of  the  Allison  Engine  Company  AE 
3007A  and  AE  3007C  Engine  Manuals  to 
include  required  enhanced  inspection  of 
selected  critical  life-limited  parts  at 
each  piece-part  exposure.  This  AD  also 
requires  an  air  carrier's  approved 
continuous  airworthiness  maintenance 
program  to  incorporate  these  inspection 
procedures.  Air  carriers  with  an 
approved  continuous  airworthiness 
maintenance  program  will  be  allowed  to 
either  maintain  the  records  showing  the 
current  status  of  the  inspections  using 
the  record  keeping  system  specified  in 
the  air  carrier's  maintenance  manual  or 
establish  an  acceptable  alternate  method 
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of  record  keeping.  This  amendment  is 
prompted  by  an  FAA  study  of  in-service 
events  involving  uncontained  failures  of 
critical  rotating  engine  parts  that 
indicated  the  need  for  improved 
inspections  The  improved  inspections 
are  needed  to  identify  those  critical 
rotating  parts  with  conditions  that,  if 
allowed  to  continue  in  service,  could 
result  in  uncontained  failures.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  critical  life-limited 
rotating  engine  part  failure,  which  could 
result  in  an  uncontained  engine  failure 
and  damage  to  the  airplane. 
DATES:  Effective  August  7,  2000. 
ADDRESSES:  The  Rules  Docket  may  be 
examined  at  the  Fed^iral  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Regional  Counsel, 
12  New  England  Executive  Park, 
Burlington,  MA. 

FOR  FURTHER  INFORMATION  CONTACT: 
Chung-Der  Young,  Aerospace  Engineer. 
Chiccigo  Airc:raft  Certification  Office, 
FAA,  Small  Airplane  Directorate,  2300 
East  Devon  Avenue,  Des  Plaines,  IL 
60018;  telephone  (847)  294-7309,  fax 
(847) 294-7834. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  Allison  Engine 
Company  AE  3007A  and  AE  3007C 
series  turbofan  engines  was  published 
in  the  Federal  Register  on  August  17, 
1999  (64  FR  44667).  That  action 
proposed  to  require  revisions  to  the 
Airworthiness  Limitations  Section  in 
the  Allison  Engine  Company  AE  3007A 
and  AE  3007C  Engine  Manuals  to 
include  required  enhanced  inspection  of 
selected  critical  life-limited  parts  at 
each  piece- part  exposure.  It  also 
proposed  to  require  an  air  carrier's 
approved  continuous  airworthiness 
maintenance  program  to  incorporate 
these  inspection  procedures. 

Editorial  Change 

The  FAA  has  deleted  the  phrase  "of 
this  chapter"  from  the  first  sentence  of 
paragraph  (e)  to  eliminate  confusion. 

Conclusion 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  One 
commenter  supports  the  rule  as  written. 
No  comments  were  received  on  the 
FAA's  economic  analvsis.  The  FAA  has 
determined  that  air  .safety  and  the 


public  interest  require  the  adoption  of 
the  rule  with  the  change  described 
previously. 

Revised  Economic  Analysis 

Since  the  FAA  issued  the  notice  of 
proposed  rulemaking  (NPRM),  the 
Allison  AE3007A  and  AE3007C  engine 
fleet  has  increased  to  660  engines 
worldwide,  but  the  U.S.  fleet  has 
decreased  to  429  engines.  The  FAA 
continues  to  estimate  that  it  will  take 
approximately  one  work  hour  per 
engine  to  accomplish  the  required  fan 
inspections  and  that  the  average  labor 
rate  is  $60  per  work  hour.  Assuming 
every  engine  underwent  an  inspection 
every  year,  based  on  these  figures  the 
total  cost  impHf't  of  this  AD  would  be 
$60  per  engine  per  year,  for  a  total 
annual  cost  on  U.S.  operators  of 
$25,740. 

Regulatory  Impact 

This  rule  does  not  have  federalism 
implications,  as  defined  in  Executive 
Order  13132,  because  it  does  not  have 
a  substantial  direct  effect  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Accordingly,  the 
FAA  has  not  consulted  with  state 
authorities  prior  to  publication  of  this 
rule.- 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 


Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows; 

Authority:  49  L'.S.C   106(g).  40113.  44701 
§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

20OO-11-22     Allison  Engine  Company: 

Amendment  39-11771.  Docket  99^NE- 
07-AD 

Applicability 

Allison  Engine  Company  AE  3007,\.  .\E 
3007A1/1,  A£  3007A1/2.  AE  3007A1/3.  AE 
3007A1.  AE  3007 A3,  AE  3007A1P  and  AE 
3007C  series  turbofan  engines,  installed  on 
but  not  limited  to  EMBRAER  EMB-135  and 
EMB-145  series  and  Cessna  750  series 
airplanes. 

Note  1:  This  airworthiness  directive  (AU) 
applies  to  each  engine  identified  in  the 
preceding  applicability  provision,  regardless 
of  whether  it  has  been  modified,  altered,  or 
repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  engines  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  ,\D  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (c) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  if  the  unsafe  condition 
has  not  been  eliminated,  the  request  should 
include  specific  proposed  actions  to  address 
it. 

Compliance 

Required  as  indicated,  unless  previously 
accomplished 

To  prevent  critical  life-limited  rotating 
engine  part  failure,  which  could  result  in  an 
uncontained  engine  failure  and  damage  to 
the  airplane,  accomplish  the  following: 

Inspections 

(a)  Within  the  next  30  days  after  the 
effective  date  of  this  AD,  revise  the 
Airworthiness  Limitations  Section  of  the 
.Mlison  Engine  Company  AE  3007A  and  AE 
3007C  Engine  Manuals,  and  for  air  carrier 
operations  revise  the  approved  continuous 
airworthiness  maintenance  program,  by 
adding  the  following: 

•  •  MA  SDA  TOR  Y  INSPECTIONS 
(1)  Perform  inspections  of  the  following 
parts  at  each  piece-part  opportunity  in 
accordance  with  the  instructions  provided  in 
the  applicable  manual  provisions: 


Part  nomenclature 


Wheel.  Fan 


Part  No  (P/N) 


Inspect  per  engine  manual  chapter 


All 


72-21-21  (Task  72-21-21-200-801) 
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(2)  For  the  purposes  of  these  mandatory 
inspections,  piece-part  opportunity  means: 

(i)  The  part  is  completely  disasssembled 
when  done  in  accordance  with  the 
disassembly  instructions  in  the  engine 
manufacturer's  Heavy  Maintenance  Manual; 
and 

(ii)  The  part  has  accumulated  more  than 
100  cycles  in  service  since  the  last  piece-part 
opportunity  inspection,  provided  that  the 
part  was  not  damaged  or  related  to  the  cause 
for  its  removal  from  the  engine." 

(b)  Except  as  provided  in  paragraph  (c)  of 
this  AD.  and  notwithstanding  contrary 
provisions  in  §43.16  of  the  Federal  Aviation 
Regulations  (14  CFR  43.16),  these  mandatory 
inspections  shall  be  performed  only  in 
accordance  with  the  Airworthiness 
Limitations  Section  of  the  Allison  Engine 
Company  AE  3007,\  and  AE  3007C  Engine 
Manuals. 

Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Engine  Certification 
Office  (ECO).  Operators  shall  submit  their 
requests  through  an  appropriate  FAA 
Principal  Maintenance  Inspector  (PMI),  who 
mav  add  comments  and  then  send  it  to  the 
ECO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  ECO. 

Ferry  Flights 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Continuous  Airworthiness  Maintenance 
Program 

(e)  FAA-certificated  air  carriers  that  have 
an  approved  continuous  airworthiness 
maintenance  program  in  accordance  with  the 
record  keeping  requirement  of  §  121.369  (c) 
of  the  Federal  Aviation  Regulations  (14  CFR 
121.369  (c))  must  maintain  records  of  the 
mandatory  inspections  that  result  from 
revising  the  Airworthiness  Limitations 
Section  and  the  air  carrier's  continuous 
airworthiness  program.  Alternately, 
certificated  air  carriers  may  establish  an 
approved  system  of  record  retention  that 
provides  a  method  for  preservation  and 
retrieval  of  the  maintenance  records  that 
include  the  inspections  resulting  from  this 
AD  and  include  the  policy  and  procedures 
for  implementing  this  alternate  method  in  the 
air  carrier's  maintenance  manual  required  by 
§121.369  (c)  of  the  Federal  Aviation 
Regulations  (14  CFR  121.369  (c)).  However, 
the  alternate  system  must  be  accepted  by  the 
appropriate  PMI  and  require  the  maintenance 
records  be  maintained  either  indefinitely  or 
until  the  work  is  repeated.  Records  of  the 
piece-part  inspections  are  not  required  under 
§  121.380  (a)  (2)  (vi)  of  the  Federal  Aviation 
Regulations  (14  CFR  121.380  (a)  (2)  (vi)).  All 
other  operators  must  maintain  the  records  of 
mandatory  inspections  required  by  the 


applicable  regulations  governing  their 
operations. 

Note  3:  The  requirements  of  this  AD  have 
been  met  when  the  engine  manual  changes 
are  made  and  air  carriers  have  modified  their 
continuous  airworthiness  maintenance  plans 
to  reflect  the  requirements  in  the  engine 
manuals. 

Effective  Date 

(f)  This  amendment  becomes  effective  on 
August  7,  2000. 

Issued  in  Burlington,  Massachusetts,  on 
June  2.  2000. 
David  A.  Downey, 

Assistant  Manager.  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  00-14441  Filed  6-7-00;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  310,  352,  and  700 
[Docket  No.  78N-00381 
RIN0910-AA01 

Sunscreen  Drug  Products  for  Over-the- 
Counter  Human  Use;  Final  Monograpti; 
Extension  of  Effective  Date;  Reopening 
of  Administrative  Record 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule;  extension  of  effective 

date;  reopening  of  administrative 

record. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  extending  to 
December  31,  2002,  the  effective  date  for 
the  final  monograph  for  over-the- 
counter  (OTC)  sunscreen  drug  products 
that  published  in  the  Federal  Register  of 
May  21,  1999  (64  FR  27666).  The  final 
monograph  established  conditions 
under  which  OTC  simscreen  drug 
products  are  generally  recognized  as 
safe  and  effective  and  not  misbranded. 
The  extension  of  the  effective  date 
applies  to  all  OTC  sunscreen  drug 
products  that  would  be  regulated  under 
parts  310,  352,  and  700  (21  CFR  parts 
310,  352.  and  700).  In  addition,  FDA  is 
reopening  the  administrative  record  for 
the  rulemaking  for  OTC  sunscreen  drug 
products  to  allow  for  comment 
specifically  on  the  information 
requested  in  this  document.  FDA  is 
taking  this  action  in  response  to  a 
citizen  petition  requesting  that  the 
agency,  among  other  things,  initiate  an 
administrative  process  to  publish  a 
"comprehensive"  sunscreen  final 
monograph  that  addresses  formulation, 


labeling,  and  testing  requirements  for 
both  ultraviolet  B  (UVB)  and  ultraviolet 
A  (UVA)  radiation  protection. 
DATES:  Effective  date:  The  effective  date 
of  the  amendments  to  parts  310,  352. 
and  700  in  the  regulation  published  at 
64  FR  27666.  May  21.  1999.  is  delayed 
until  December  31 .  2002  The 
amendment  in  this  final  rule  to 
§  310.545  is  effective  December  31. 
2002. 

Compliance  dates:  For  products  with 
annual  sales  less  than  $25,000 
compliance  is  December  31,  2003.  For 
all  other  OTC  drug  products  compliance 
is  December  31,  2002. 

Comment  date:  Submit  wrritten 
comments  by  September  6,  2000.  The 
administrative  record  will  remain  open 
until  September  6.  2000. 
ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration.  5630  Fishers  Lane,  rm, 
1061,  Rockville.  MD  20852. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  Dobbs,  Center  for  Drug 
Evaluation  and  Research  {HFD-560). 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857. 
301-827-2222. 
SUPPLEMENTARY  INFORMATION:   . 

I.  Background 

In  the  Federal  Register  of  Mav  12. 
1993  (58  FR  28194),  the  agency" 
published  a  notice  of  proposed 
rulemaking  in  the  form  of  a  tentative 
final  monograph  (TFM)  for  OTC 
sunscreen  drug  products.  The  TFM 
proposed  the  conditions  under  which 
sunscreen  drug  products  would  be 
considered  generally  recognized  as  safe 
and  effective,  under  section  201(p)  of 
the  Federal  Food.  Drug,  and  Cosmetic 
Act  (the  act)  (21  U.S.C.  321(p)).  and  not 
misbranded  under  section  502  of  the  act 
(21  U.S.C.  352). 

The  TFM  proposed  labeling  for 
products  that  claim  to  protect  against 
UVB  radiation  and  discussed  the  types 
of  labeling  claims  that  could  be  used  for 
products  that  contain  LTVA-absorbing 
ingredients.  The  TFM  included  a  list  of 
proposed  sunscreen  active  ingredients, 
including  ingredients  that  were  believed 
to  have  absorption  spectra  extending 
into  the  LTV'A  range. 

The  TFM  proposed  a  set  of  testing 
procedures  for  measuring  a  product's 
sun  protection  factor  (SPF).  The  SPF 
value  measures  the  performance  of 
sunscreens  that  absorb  erythema- 
causing  UV  radiation,  but  does  not  fully 
describe  a  product's  LWA  protection.  As 
the  agency  acknowledged  in  the  TFM. 
"currently  there  is  no  generally 
acceptable  method  for  determining  a 
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inttaningful  UV'A  protci  tioii  factor  that 
is  analogous  to  th«  SFF"  (5H  FR  2H144 
at  28249). 

Following  publication  of  the  TP'M.  the 
agency  ciontinued  to  work  closely  with 
interested  parties  to  develop 
standardized  I'V'A  testing  procedures 
and  aji  ac(  urate,  ht;lpful  way  to  present 
information  about  U\'A  prot»?{;tion  in 
product  labeling.  The  agency  held  a 
public:  meeting,  on  Mav  12.  14M4.  to 
discuss  UV'A  testing  procedures  The 
agency  also  reopened  the  administrative 
record  to  allow  additional  submissions 
on  UV'A-related  issues  until  [ulv  -H . 
1994  (59  FR  lfi()42.  April  .■>.  1994) 

In  the  Federal  Register  of  S«)ptember 
IB.  1996  (61  FR  48645)  and  October  22. 

1998  (63  FR  56584).  the  agency 
amended  the  TFM  to  add  the  (JVA- 
absorbing  sunscrtH>n  ingredients 
avobenzone  and  zinc  oxide  to  the 
proposed  list  of  monograph  ingredients 
The  agency  proposed  indications  for 
these  ingredients,  such  as  "provides 
broad  spectrum  protection"  and 
"provides  protection  from  the  l-'VA  rays 
that  may  contribute  to  skin  damage  and 
premature  aging  of  the  skin"  (61  FK 
48645  at  48655  and  63  FR  56584  at 
56589) 

On  November  21,  1997.  Congress 
enacted  the  Food  and  Drug 
Administration  Modernizatitm  Act  of 
1997  (FDAMA).  FDAMA  section  129 
provided  as  follows: 

Not  later  than  18  months  after  the 
date  of  enactment  of  this  Act,  the 
Secretary  of  Health  and  Human  Services 
shall  issue  regulations  for  over-the- 
counter  sunscreen  products  for  the 
prevention  or  treatment  of  sunburn. 

Section  129  of  FDAMA  prompted 
FDA  to  identify  those  parts  of  the  TFM 
for  OTC  sunscreen  drug  products  that 
could  be  finalized  within  the  timeframe 
set  by  FDAMA.  In  late  1997,  FDA  was 
still  working  on  the  development  of 
testing  standards  and  labeling  for  UVA 
radiation  protection.  As  recently  as 
January  27.  1999.  the  agency  held  a 
public  meeting  to  continue  developing 
UVA  testing  methods  and  labeling  (Ref 
1).  Given  these  outstanding  issues,  the 
agency  decided  to  address  the  FDAMA 
deadline  by  finalizing  the  UVB  portions 
of  the  monograph  (and  related 
provisions  on  water  resistant  test 
methods  and  cosmetic  labeling). 

In  the  Federal  Register  of  May  21, 

1999  (64  FR  27666),  FDA  published  a 
final  rule  in  the  form  of  a  final 
monograph  for  OTC  sunscreen  drug 
products.  The  monograph  included  16 
active  ingredients,  required  labeling  for 
products  that  contain  one  or  more  of 
these  active  ingredients,  a  standardized 
test  for  measuring  SPF  values,  and 
standard  methods  for  measuring  the 


water  resistant  properties  of  sunscreens. 
The  monograph  included  modifications 
to  the  agency's  general  OT(^  drug 
product  labeling  rule  in  *i  201.66  (21 
CFR  201  66)  to  accommodate  certain 
sunscreen  drug  products  that  are 
packaged  in  small  containers,  are 
intendecJ  to  be?  applied  to  limited  areas 
nf  the  face,  and  otherwise  meet  the 
f.ictors  disc:ussed  in  the  OT(]  drug 
pr()duc;t  Iab<>ling  rule  for  monograph- 
specific:  modifications  (64  FR  27666  at 
27681  to  27682  and  64  FR  13254  at 
13270).  The  monograph  did  not, 
however,  address  active  ingredients, 
labeling,  and  test  methods  for  products 
intended  to  provide  UVA  protection. 

The  agency  set  a  2-year  effective  date 
(Mav  21,  2001)  for  part  352  and  the 
relateii  nonmonograph  c:onditions  in 
«»  310,.545(a)(29).  The  agency  also  .set  a  2- 
vear  effective  date  for  new  ^  700.35, 
which  addresses  cosmetic  products  that 
contain  sunscreen  active  ingredients  for 
nontherapeutic:.  nonphysiologic  uses 
(e.g.,  as  a  color  additive  or  to  protect  the 
c:olor  of  the  product).  The  agency  set  a 
1-vear  effective  date  (May  22.  2000)  for 
new  ()  740  19(21  CFR  740.19),  which 
addresses  a  warning  statement  for 
cosmetic  suntanning  preparations  that 
do  not  contain  a  sunscreen  active 
ingredient.  The  extension  of  the 
effective  date  in  this  document  does  not 
apply  to  §740.19 

II.  Citizen  Petition 

Prior  to  publication  of  the  sunscreen 
final  rule,  a  citizen  petition  (Ref.  2) 
requested  the  agency,  among  other 
things,  to  initiate  an  administrative 
process  for  publishing  a 
"comprehensive"  sunscreen  final 
monograph  that  addresses  formulation, 
labeling,  and  testing  for  both  UVB  and 
UVA  radiation  protection. 

On  July  22,  1999,  the  agency  heJd  a 
public  meeting  to  hear  the  views  of 
interested  parties  regarding  the 
sunscreen  final  monograph  (Ref.  3).  At 
the  meeting,  the  petitioner  requested 
that  FDA  defer  the  effective  date  of  the 
final  rule  until  2  years  after  it  completes 
a  comprehensive  final  monograph  that 
includes  UVA  radiation  protection. 
After  several  subsequent  meetings  with 
the  agency  (Ref.  4),  the  petitioner 
proposed  that  a  19-month  extension  of 
the  effective  date  of  the  sunscreen  final 
monograph  would  be  sufficient  time  for 
it  to  submit  the  appropriate  data  to 
assist  FDA  in  completing  a 
comprehensive  final  monograph  in  time 
for  a  target  December  2002  effective 
date. 

FDA  granted  the  petition  in  part  by 
agreeing  to  extend  the  effective  date  of 
the  monograph  to  December  31,  2002. 
with  the  expectation  that  appropriate 


data  would  be  received  within  a 
reasonable  timeframe  so  that  a 
comprehensive  UVA-UVB  monograph 
could  be  issued  in  advance  of  that  date. 
Accordingly,  the  agency  is  issuing  this 
document  to  extend  the  effective  date  of 
the  sunscreen  final  monograph  for  the 
reasons  set  forth  in  its  October  1.  1999, 
response  to  the  citizen  petition  (Ref.  5). 
Copies  of  the  petition  and  the  agency  s 
response  are  on  file  in  the  Dockets 
Management  Branch  (address  above) 
and  are  available  through  a  freedom  of 
information  request. 

III.  Process  for  Completion  of  a 
Comprehensive  Final  Monograph 

The  agency  has  requested  at  public 
meetings  on  January  27,  July  22.  and 
October  26,  1999  (Refs.  1,  3',  and  6. 
respectively),  and  in  letters  of  July  16, 
and  September  2,  1999,  and  March  20. 
2000.  to  the  petitioner  (Refs.  7,  8,  and 
9,  respectively),  the  type  of  specific  data 
and  information  that  would  be  helpful 
for  the  completion  of  a  comprehensive 
final  monograph  for  OTC  sunscreen 
drug  products.  These  data  and 
information  concerned:  (1)  Testing  and 
labeUng  of  high  SPF  products.  (2) 
testing  and  labeling  for  UVA  radiation 
protection  and.  (3)  integration  of  UVA 
and  UVB  indications  for  use  and 
performance  statements.  To  date,  the 
agency  has  received  only  a  portion  of 
this  requested  information  (Ref.  9).  As 
part  of  this  reopening  of  the 
administrative  record,  the  agency  is 
including  the  above  information  and 
any  other  information  submitted  to  the 
sunscreen  docket  related  to  the 
completion  of  a  comprehensive  UVA- 
UVB  final  monograph. 

In  order  to  complete  a  comprehensive 
final  monograph  by  the  target  December 
31,  2002.  effec^tive  date,  the  agency 
intends  to  move  forward  and  publish  a 
proposed  rule  for  a  comprehensive  final 
monograph,  receive  comments  on  that 
proposal,  and  issue  a  final  rule  by 
December  31,  2001.  That  final  rule 
would  then  have  a  1-year  effective  date 
of  December  31.  2002.  Therefore,  in 
order  not  to  delay  this  process,  the 
agency  has  determined  that  all  data  and 
information  to  be  considered  for  the 
proposed  rule  must  be  received  by  the 
close  of  the  administrative  record  as 
stated  in  this  document.  After  the 
administrative  record  closes  on 
September  6,  2000,  the  agency  will  use 
the  information  in  the  administrative 
record  to  prepare  a  proposed  rule  for  a 
comprehensive  final  monograph  for 
OTC  sunscreen  drug  products.  The 
agency  has  determined  that  90  days 
provides  industry  with  a  reasonahle 
amount  of  time  to  prepare  and  submit 
the  data  requested  in  this  document. 
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IV.  Request  for  Comment 

,    The  agency  stated  in  the  sunscreen 
final  rule  that  SPF  values  above  30  are 
not  supported  at  this  time  and  that 
sunscreen  drug  products  with  SPF 
values  above  30  should  be  limited  to 
one  collective  term,  i.e.,  SPF  30  "plus" 
or  •■+■  (64  FR  27666  at  27675).  While 
the  agency  believes  that  the  sunscreen 
final  monograph  test  procedures  for 
measuring  SPF  values  up  to  30 
represent  a  straightforward,  well- 
understood,  and  sound  method  for 
measuring  these  values,  a  number  of 
comments  submitted  in  response  to  the 
May  12,  1993.  tentative  final  monograph 
for  OTC  sunscreen  drug  products  (58  FR 
28194)  questioned  the  ability  of  current 
testing  methods  to  accurately  and 
reproducibly  determine  SPF  -values  for 
high  SPF  (i.e.,  above  SPF  30)  sunscreen 
drug  products  (64  FR  27666  at  27680). 

Most  of  the  comments'  concerns 
related  to  potential  interlaboratory 
variation  when  utilizing  SPF  test 
methodology.  Primary  concerns 
included  the  potential  for 
overestimation  of  high  SPF  values  due 
to  the  spectra  of  currently  used  solar 
simulators  and  the  need  for  one  or  more 
high  SPF  standard  sunscreens  (i.e.,  as 
laboratory  controls).  Long  radiation 
exposures  necessitated  by  SPF  values 
well  above  30  and  the  use  of  a  relatively 
low  SPF  laboratory  control  may 
significantly  incirease  the  potential  for 
decreased  interlaboratory  accuracy  and 
reproducibility  for  high  SPF  sunscreen 
drug  products.  The  agency  invited 
interested  persons  to  continue 
developing  the  test  methods  needed  to 
measure  high  SPF  values  and  to  provide 
FDA  data  to  support  such  methods.  The 
agency  is  currently  evaluating  data  and 
information  subsequently  received  from 
two  comments  (Refs.  10  and  11) 
concerning  this  issue. 


In  the  final  rule,  the  agency  discussed 
the  difficulty  in  explaining  the 
nonlinearity  (i.e..  percent  reduction  in 
erythemogenic  UV  radiation)  of  the  SPF 
rating  system  in  the  limited  space  on  a 
product  label  (64  FR  27666  at  27675). 
The  agency  also  invited  interested 
persons  to  consider  proposed  methods 
for  communicating  in  labeling  the  level 
of  protection  associated  with  high  SPF 
values.  To  date,  the  agencn;  has  not 
received  any  proposals  relative  to  the 
labeling  of  sunscreens  with  high  SPF 
values. 

After  review  of  the  comments 
concerning  the  adequacy  of  current 
testing  procedures  for  determining  high 
SPF  numbers,  the  agency  has  identified 
eight  areas  in  which  it  seeks  additional 
data  and  information.  The  agency  is 
requesting  further  comment  in  these 
areas  to  provide  interested  parties  the 
opportunity  to  submit  data  and 
information  to  address  these  issues.  It  is 
not  necessary  to  resubmit  data  and 
information  previously  provided  to  the 
agency.  A  cross-reference  to  an  earlier 
submission  will  be  sufficient. 

A.  Solar  Simulator  Spectral  Power 
Distribution 

The  agency  has  received  several 
comments,  including  a  recent  citizen 
petition  (Ref.  10),  suggesting  the 
adoption  of  a  spectral  power 
distribution  that  specifies  the 
proportion  of  erythema-effective 
radiation  in  a  table  format.  The 
comments  suggested  that  the  spectra  of 
currently  used  solar  simulators 
(especially  around  290  nanometers  (run) 
and  above  350  run)  could  cause 
overestimation  of  SPF  values  for  high 
SPF  sunscreens.  Because  shorter 
wavelengths  can  make  a  very  large 
contribution  to  erythema,  the  comments 
stated  that  small  errors  in  the  290  nm 


region  of  solar  simulator  spectra  could 
have  considerable  effects.  In  addition, 
the  comments  noted  that  spectral  power 
deficiencies  above  350  nm  may  give 
artificially  high  SPF  values  for 
sunscreen  drug  products  that  absorb 
poorly  in  the  long  wavelength  UVA 
region.  The  comments  suggested  that 
the  agency  replace  the  specifications  in 
§352.71  of  the  sunscreen  monograph 
that  state  "sun  at  a  zenith  angle  of  10' :;  " 
and  "less  than  1  percent  shorter  than 
290  nm"  with  the  European  Cosmetic. 
Toiletry,  and  Perfumer}'  Association 
(COLIPA)  table  of  "percent  erythemal 
contribution  "  (Ref  10)  as  the  spectral 
power  distribution  standard  for  the  light 
source  used  in  the  SPF  test  procedures. 

The  agency  is  requesting  comment  on 
whether  the  solar  simulator  spectral 
distribution  specifications  contained  in 
the  COLIPA  standard  are  appropriate  for 
use  in  SPF  testing  procedures.  The 
agency  would  also  like  comment  on  a 
potential  modification  of  the  standard 
that  would  modify  the  erythema- 
effective  radiation  contribution  of 
wavelengths  below  290  run  to  less  than 
0.1  percent  (to  prevent  overestimation  of 
SPF  values).  The  agency  believes  that 
this  specification  is  readily  obtainable 
with  commercially  available  cut-off 
filters.  In  addition,  the  agency  is 
interested  in  comment  concerning  the 
practicality  of  lowering  the  below-290 
nm  specification  to  0.01  percent. 
Therefore,  a  solar  simulator  using  the 
following  modification  of  the  COLIPA 
standard  for  determining  the  SPF  of  a 
sunscreen  drug  product  would  be 
filtered  so  that  it  provides  a  continuous 
emission  spectrum  from  290  to  400  run 
with  the  following  percentage  of 
erythema-effective  radiation  in  each 
specified  range  of  wavelengths: 


Table  1  .—Solar  Simuutor  Emission  Spectrum 


Wavelength  Range  (nm) 


Percent  Erythemal  Contribution 


<290 

<0.1 

290-310 

46.0-67.0 

290-320 

80.0-91  0 

290-330 

86.5-95.0 

290-340 

90.5-97.0 

290-350 

93.5-99.0 

B.  Thermal  Overloading  of  the  Skin 

The  testing  of  high  SPF  simscreen 
drug  products  necessitates  longer 
exposure  times  than  testing  of  lower 
SPF  values.  Such  increases  in  irradiance 
levels  have  the  potential  to  produce 
thermal  overloading  of  the  skin  and 
influence  the  UV  radiation  dose 


reciprocity  relationship  (and  therefore 
SPF  vedues).  The  comments  suggested 
that  limits  such  as  1,250  to  1,500  watts/ 
meter^  be  placed  on  the  total  irradiance 
delivered  to  the  skin  for  all 
wavelengths.  Several  comments, 
including  a  recent  citizen  petition  (Ref 
10),  also  suggested  that  the  "out  of 
band"  specification  in  §352,71  of  the 


sunscreen  monograph  (i.e.,  that  not 
more  than  5  percent  of  a  solar 
simulator's  total  energy  output  can  be 
contributed  by  wavelengths  longer  than 
400  nm)  is  not  obtainable  from  many 
devices  currently  utilized  for  evaluating 


sunscreens. 


The  agency  considers  it  important  to 
limit  total  energy  delivered  to  the  skin 
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so  that  skin  temperature  does  not  reach 
a  point  that  influences  the  UV  dose 
reciprocity  relationship  when 
encountering  the  long  exposure  times 
necessary  to  test  high  SPF  sunscreen 
drug  products.  The  agency  is  requesting 
comment  on  whether  replacing  the  "out 
of  band"  specifications  in  §352.71  with 
a  limit  on  total  solar  simulator 
irradiance  for  all  wavelengths  may  be  an 
appropriate  modification  of  current 
testing  procedures  that  will  improve  the 
testing  of  high  SPF  sunscreens  In 
addition,  the  agency  is  also  requesting 
comment  on  an  appropriate  irradiance 
limit  for  this  modification. 

C.  High  SPF  Standard  Sunscreen 

The  agency  received  several 
comments  suggesting  that  standard 
sunscreens  (i.e.,  controls)  with  SPF 
values  of  15  or  higher  be  developed  for 
testing  high  SPF  sunscreen  drug 
products.  Studies  submitted  by  the 
comments  tend  to  support  the 
conclusion  that  a  specific  control(s)  may 
be  needed  to  accurately  test  high  SPF 
sunscreen  drug  products.  However, 
these  studies  lacked  sufficient  numbers 
of  subjects,  did  not  address  suitability  of 
a  stcUidard  across  different  laboratories, 
and  did  not  document  the  following 
properties  required  in  a  standard 
sunscreen:  (1)  Low  level  of 
interlaboratory  variation.  (2)  sensitivity 
to  experimental  error,  and  (3)  ease  of 
preparation  with  a  reasonable  degree  of 
accuracy. 

One  comment  supplied  "round- 
robin,"  collaborative  SPF  testing  data 
from  7  laboratories  on  153  subjects,  with 
2  possible  SPF  15  standard  sunscreens; , 
"Formulation  A"  and  "Formulation  B" 
(Refs   12  and  13)  The  agency  believes 
that  the  data  could  support 
"Formulation  B "  as  an  appropriate  SPF 
15  standard  sunscreen  if  additional 
information  is  submitted  and  found 
acceptable.  Because  the  formulation  was 
supplied  to  all  laboratories  by  a  single 
source,  there  are  no  data  to  demonstrate 
that  multiple  laboratories  can  prepare, 
assay,  and  utilize  the  standard 
successfully.  Further,  the  standards 
were  not  analyzed  by  tho 
spectrophotometric  method  in 
§  352.70(c)  of  the  sunscreen  monograph, 
but  rather  by  an  alternate  proposed 
method  (see  section  IV. D  of  this 
document).  The  agency  is  requesting  the 
submission  of  the  additional  data 
necessary  to  document  the  suitability  of 
Formulation  "B"  and  the  analytical 
method. 

In  addition,  the  agency  is  requesting 
comment  and  any  supporting  data  and 
information  concerning  the  need  for 
additional  standard  sunscreens  (with 
SPF  values  higher  than  15)  as  well  as 


the  use  of  specific  standard  sunscreens 
for  specific  ranges  of  SPF  values  (i.e.. 
bracketing). 

D  High-Performance  Liquid 
Chromatography  IHPLC)  Assay- 
As  discussed  in  section  IV.C  of  this 
document,  data  supplied  in  support  of 
an  SPF  15  standard  sunscreen 
preparation  included  the  use  of  an 
HPLC  assay  instead  of  the 
spectrophotometric  assay  in  §  352.70(c). 
The  comment  suggested  that  the  HPLC 
protocol  is  now  commonly  used  by 
analytical  laboratories  for  the  assay  of 
sunscreen  formulations  (and  that  it  can 
also  be  used  for  the  homosalate  standard 
sunscreen).  The  agency  invites  specific 
comment  and  data  from  analytical 
laboratories  as  to  which  assay  method 
they  use  and  why  they  use  that 
particular  method. 

Before  the  agency  can  evaluate  the 
HPLC  method  supplied  with  the  SPF  15 
standard  sunscreen  data,  method 
validation  data  are  necessary.  The 
agency  is  requesting  a  validation 
package  that  documents  specificity, 
accuracy,  limit  of  detection,  linearity, 
precision,  and  reproducibility  of  the 
method.  The  agency  is  especially 
concerned  that  the  presence  of  any 
impurities  (particularly  UV  radiation- 
absorbing  impurities)  in  the  standard 
sunscreen  and  product  formulations  can 
be  detected  by  the  HPLC  method, 
because  interfering  substances  could 
affect  the  SPF  determination.  The 
validation  package  should  include 
chromatograms  and  demonstrate  that 
the  HPLC  method  is  suitable  for  both 
the  SPF  4  (homosalate)  and  SPF  15 
standards  (or  other  standard  sunscreens, 
if  appropriate).  The  chemistry  guideline 
entitled  "Reviewer  Guidance, 
Validation  of  Chromatographic 
Methods"  explains  these  requirements 
in  greater  detail  and  is  available  on  the 
agency's  Internet  website  for  the  Center 
for  Drug  Evaluation  and  Research 
(CDER)  (http://www.fda.gov/cder/ 
guidance/index. htm),  or  may  be 
obtained  from  the  Drug  Information 
Branch  (HFD-211),  CDER,  Food  and 
Drug  Administration,  5600  Fishers 
Lane.  Rockville.  MD  20857,  301-827- 
4573. 

E.  Number  of  Test  Subjects 

Several  comments  suggested  that  the 
"limitation"  of  20  to  25  subjects  in  the 
SPF  test  in  §  352.72(g)  may  be  an  issue 
for  sunscreen  drug  products  with  high 
SPF  values  due  to  potential  for  high 
variability  in  the  responses  obtained. 
The  comments  indicated  that  more  than 
20  to  25  subjects  may  be  necessary.  The 
agency  is  requesting  data  and 
information  on  the  testing  of  SPF  values 


over  30  in  relation  to  this  issue  and 
suggestions  for  an  appropriate  number 
of  test  subjects  to  be  used  in  such 
testing. 

F  Exposure  Doses 

Determination  of  the  minimal 
erythemal  dose  on  protected  skin 
(MED(PS))  is  described  in  §  352.73(c)  of 
the  SPF  testing  procedures  as  follows: 

•   •   *  A  series  of  seven  exposures 
shall  be  administered  to  the  protected 
test  sites  to  determine  the  MED  of  the 
protected  skin  {MED(PS)).  The  doses 
selected  shall  consist  of  a  geometric 
series  of  five  exposiires.  where  the 
middle  exposure  is  placed  to  yield  the 
expected  SPF  plus  two  other  exposures 
placed  symmetrically  around  the 
middle  exposure.  *   •   * 

The  agency  proposed  this  format  in 
the  tentative  final  monograph  (58  FR 
28194  at  28269  to  28272),  in  the  context 
of  SPF  values  up  to  30,  because  of  its 
concern  that  a  widely-spaced  geometric 
progression  offers  less  accuracy  and 
precision  in  the  upper  SPF  ranges  and 
may  produce  overestimation  of  the  true 
SPF.  Exposure  dose  intervals  in  the 
above  geometric  series  decrease  as 
expected  SPF  values  increase. 

The  agency  is  requesting  comment 
and  any  supporting  data  and 
information  concerning  the  adequacy  of 
the  current  exposure  dose  format  in  the 
testing  of  sunscreen  drug  products 
claiming  to  have  SPF  values  over  30. 

G.  Labeling 

In  the  sunscreen  final  rule  (64  FR 
27666  at  27675),  the  agency  stated  that 
the  nonlinearity  (i.e.,  percent  reduction 
in  erythemogenic  UV  radiation)  of  the 
SPF  rating  system  is  a  concept  difficult 
to  explain  in  the  limited  space  on  a 
product  label.  The  agency  noted  the 
relatively  small  difference  in  additional 
sunburn  protection  for  most  people 
provided  by  SPF  30  and  SPF  50 
sunscreens  in  terms  of  their  absorption 
of  erythemal  UV  radiation.  The  agency 
has  a  continuing  concern  about 
consumers"  perception  and 
understanding  of  the  difference  in 
screening  abilities  between,  for 
example,  an  SPF  4  and  SPF  15  as 
opposed  to  an  SPF  30  and  SPF  50. 

The  agency  is  concerned  that  an 
average  sunscreen  consumer  may 
ascribe  more  to  high  SPF  values  than  is 
clinically  relevant  and  that  such 
products  may  further  encourage  the  use 
of  sunscreens  as  a  safe  way  to  prolong 
sun  exposure.  The  concept  of  increasing 
SPF  values  has  been  described  in  the 
context  of  increasing  the  time  for  which 
a  person  could  be  exposed  to  the  sun 
without  burning.  While  such  a 
description  may  be  true,  it  omits 
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essential  information  about  skin  cancers 
and  photoaging  that  may  occur  from 
different  (i.e.,  nonerythemogenic) 
wavelengths  and/or  at  suberythemal 
doses  of  UV  radiation  in  the 
erythemogenic  wavelength  region. 
Sunscreen  use  alone  will  not  prevent  all 
of  the  possible  harmful  effects  of  the  sim 
for  all  consiuners,  even  with  the  use  of 
high  SPF  sunscreen  drug  products. 
Variation  between  individuals,  UV 
radiation  absorption  and  substantivity 
of  sunscreen  drug  products,  exposure 
conditions,  and  conditions  of  use  (e.g., 
inadequate  application/reapplication) 
preclude  a  precise  result  for  each 
individual.  Sunscreens  are  part  of  a  sun 
protection  program  in  which  it  is  clear 
that  the  goal  is  to  limit  sun  exposure 
even  with  the  use  of  a  sunscreen. 
Without  adequate  labeling,  high  SPF 
numbers  may  dilute  the  desired  public 
health  message.  In  addition,  previously 
submitted  labeling  comprehension  data, 
which  were  discussed  at  a  public 
meeting  (Ref.  14),  indicated  a  fair 
amount  of  confusion  concerning 
consumer  comprehension  of  the  SPF 
rating  system. 

The  agency  is  requesting  comment  on 
any  proposed  methods  for  meaningfully 
communicating  in  product  labeling  the 
level  of  sun  protection  associated  with 
high  SPF  sunscreen  drug  products.  In 
addition  to  this  information,  the  agency 
is  also  requesting  comment  relative  to 
the  use  of  professional  labeling  (and 
what  that  labeling  might  state) 
specifically  to  provide  high  SPF  value 
information  to  health  professionals. 

H.  Technical  and  Human  Limitations 

The  agency  is  aware  that  the  testing 
of  sunscreen  drug  products  with  high 
SPF  values  necessitates  the  use  of  longer 
ultraviolet  radiation  exposure  times. 
Such  exposures  can  result  in  test 
subjects  remaining  in  fi-ont  of  the  light 
source  for  several  hours,  especially 
when  a  steuidard  sunscreen  and  water 
resistance  test  are  also  included  (Ref. 

11). 

Considering  the  generally  available 
SPF  test  equipment  currently  used  in 
testing  laboratories,  the  agency  is 
requesting  comment  on  the  practical 
human  limitations  of  the  test  relative  to 
high  SPF  values.  Is  the  determination  of 
an  SPF  value  routinely  practicable  for 
SPF  values  of,  for  example,  60  or 
higher?  What  total  exposure  times 
would  be  involved  at  such  SPF  levels? 
What  is  the  practical  limit  in  terms  of 
the  SPF  value? 

V.  Comment  on  the  Extension  of  the 
Effective  Date 


res 


In  its  October  1,  1999,  citizen  petition 
sponse  (Ref.  5),  the  agency  set  forth  in 


detail  its  finding  that  a  stay  of  the 
effective  date  for  the  sunscreen  final 
monograph,  until  December  31,  2002, 
would  be  in  the  public  interest.  Since 
the  agency  is  extending  the  effective 
date  of  the  sunscreen  final  monograph 
based  on  the  citizen  petition  response, 
it  finds,  for  good  cause,  that  this 
extension  of  the  effective  date  of  the 
final  monograph  does  not  require 
further  notice  and  comment  procedures 
(5  U.S.C.  553(b)).  More  than  6  months 
have  passed  since  the  agency  issued  the 
petition  response  and  the  agency  has 
received  no  adverse  correspondence  or 
comments  with  respect  to  its  decision. 
Therefore,  the  agency  is  now  extending 
the  effective  date  of  the  final  rule. 
However,  in  accordance  with  21  CFR 
10.40(e)(1),  the  agency  will  accept 
comment  on  this  extension  for  a  period 
of  90  days. 

VI.  Analysis  of  Impacts 

The  economic  impact  of  the  final 
monograph  was  discussed  in  the  final 
rule  (64  FR  27666  at  27683).  This 
extension  of  the  effective  date  provides 
additional  time  for  companies  to  relabel, 
retest,  and  reformulate  affected  products 
and  will  reduce  label  obsolescence,  as 
there  will  be  additional  time  to  use  up 
more  existing  labeling.  This  extension 
will  also  eliminate  a  second  relabeling 
of  sunscreen  drug  products  when  UVA 
labeling  is  included  in  the  monograph. 
Thus,  extending  the  effective  date  of  the 
final  rule  until  December  31,  2002,  and 
the  compliance  date  for  products  with 
annual  sales  less  than  $25,000  to 
December  31,  2003,  will  significantly 
reduce  the  economic  impact  on 
industry. 

FDA  has  examined  the  impacts  of  this 
final  rule  under  Executive  Order  12866, 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601-612),  and  the  Unfunded  Mandates 
Reform  Act  of  1995  (2  U.S.C.  1501  et 
seq.).  Executive  Order  12866  directs 
agencies  to  assess  all  costs  and  benefits 
of  available  regulatory  alternatives  and, 
when  regulation  is  necessary,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  environmental,  public  health 
and  safety,  and  other  advantages: 
distributive  impacts;  and  equity).  Under 
the  Regulatory  Flexibility  Act.  if  a  rule 
has  a  significant  economic  impact  on  a 
substantial  number  of  small  entities,  an 
agency  must  analyze  regulatory  options 
that  would  minimize  any  significant 
impact  of  the  rule  on  small  entities. 
Section  202(a)  of  the  Unfunded 
Mandates  Reform  Act  requires  that 
agencies  prepare  a  written  statement 
and  economic  analysis  before  proposing 
any  rule  that  may  result  in  an 
expenditure  in  any  one  year  by  State, 


local,  and  tribal  governments,  in  the 
aggregate,  or  by  Uie  private  sector,  of 
$100  million  (adjusted  annually  for 
inflation). 

The  purpose  of  the  final  rule  is  to 
reopen  the  administrative  record  and  to 
extend  the  effective  date  which  will 
provide  manufacturers  additional  time 
to  use  up  existing  product  labeling.  The 
agency  believes  that  this  final  rule  is 
consistent  with  the  regulatory 
philosophy  and  principles  identified  in 
the  Executive  Order.  In  addition,  the 
final  rule  is  not  a  significant  regulatory 
action  as  defined  by  the  Executive  Order 
and  so  is  not  subject  to  review  under  the 
Executive  Order. 

Under  the  Unfunded  Mandates 
Reform  Act,  FDA  is  not  required  to 
prepare  a  statement  of  costs  and  benefits 
for  this  final  rule  because  this  final  rule 
is  not  expected  to  result  in  any  one-year 
expenditure  that  would  exceed  $100 
million  adjusted  for  inflation. 

The  agency  also  certifies  that  this 
final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Therefore, 
under  the  Regulatory  Flexibility  Act,  no 
further  analysis  is  required. 

Vn.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.31(a)  that  this  action  i»  of  a  type 
that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 
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devices,  Reporting  and  recordkeeping 
requirements. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act,  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  310  is 
amended  as  follows. 

PART  310— NEW  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  310  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321.  .331,  351.  352. 
353,  355,  360b-360f,  360),  361(a),  371,  374, 
375,  379e;  42  U.S.C.  216,  241.  242(a),  262, 
263b-263n. 

2.  Section  310.545  is  amended  by 
revising  paragraph  (d)(31)  to  read  as 
follows: 

§310.545    Drug  products  containing 
cwtain  active  ingradiants  offarad  ovar-tha- 
countar  (OTC)  for  certain  uses. 

***** 

(d)  *    *    * 

(31)  December  31,  2002,  for  products 
subject  to  paragraph  (a)(29)  of  this 
section. 

Dated:  Mav  .30.  2000. 
Margaret  M.  Dotzel, 

Associate  C.Dmmissionfr  for  Pnlirv 

[FR  Doc   00-14212  Kil.'d  6-7-(}0,  8:45  am| 

BILLING  CODE  4160-01 -F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
21  CFR  Part  880 

[Docltat  No.  98N-0786] 

General  Hospital  and  Personal  Use 
Devices;  Classification  of  Liquid 
Chemical  Sterllanta/High  Level 
Disinfectants  and  General  Purpose 
Disinfectants 

AGENCY:  Food  and  Drug  Administration, 

HHS 

action:  Final  rule. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  classifying 
liquid  chemical  steriiants/high  level 
disinfectants  intended  for  use  as  the 
terminal  step  in  processing  critical  and 
semicritical  medical  devices  prior  to 
patient  use  into  class  11  (special 
controls),  and  general  purpose 
disinfectants  intended  to  process 
noncritical  medical  devices  and 
equipment  surfaces  into  class  I  (general 
controls).  FDA  is  also  exempting  the 
general  purpose  disinfectants  from  the 
premarket  notification  requirements. 
This  action  is  being  taken  under  the 
Federal  Food.  Drug,  and  Cosmetic  Act 


(the  act),  as  amended  by  the  Medical 
Device  Amendments  of  1976  (the  1976 
amendments),  the  Safe  Medical  Devices 
Act  of  1990  (the  SMDA),  and  the  Food 
and  Drug  Administration  Modernization 
Act  of  1997  (the  FDAMA). 
DATES:  This  rule  is  effective  July  10, 
2000. 

FOR  FURTHER  INFORMATION  CONTACT: 

Chiu  S.  Lin,  Center  for  Devices  and 
Radiological  Health  (CDRH)  (HFZ-^80). 
Food  and  Drug  Administration.  9200 
Corporate  Blvd.,  Rockville.  MD  20850, 
301^43-8913. 
SUPPLEMENTARY  INFORMATION: 

L  Background 

The  act  (21  U.S.C.  301  et  seq.).  as 
amended  by  the  1976  amendments 
(Public  Law  94-295).  the  SMDA  (Public 
Law  101-629).  and  the  FDAMA  (Public 
Law  105-115),  established  a 
comprehensive  system  for  the  regulation 
of  medical  devices  intended  for  human 
use.  Section  513  of  the  act  (21  U.S.C. 
360c)  established  three  categories 
(classes)  of  devices,  depending  on  the 
regulatory  controls  needed  to  provide 
reasonable  assurance  of  their  safety  and 
effectiveness.  The  three  categories  of 
devices  are  class  I  (general  controls), 
class  II  (special  controls),  and  class  III 
(premarket  approval). 

Under  section  513  of  the  act.  devices 
that  were  in  commercial  distribution 
before  May  28.  1976  (the  date  of 
enactment  of  the  1976  amendments), 
generally  referred  to  as  preamendments 
devices,  are  classified  after  FDA  has:  (1) 
Received  a  recommendation  from  a 
device  classification  panel  (an  FDA 
advisor>'  committee);  (2)  published  the 
panels  recommendation  for  comment, 
along  with  a  proposed  regulation 
classifying  the  device;  and  (3)  published 
a  final  regulation  classifying  the  device. 
FDA  has  classified  most 
preamendments  devices  under  these 
proc:edures. 

Devices  that  were  not  in  commercial 
distribution  prior  to  May  28,  1976. 
generally  referred  to  as  postamendments 
devices,  are  classified  automatically  by 
statute  (section  513(f)  of  the  act  (21 
use.  360c(f)))  into  class  III  without 
any  FDA  rulemaking  process.  Those 
devices  remain  in  class  III  and  require 
premarket  approval,  unless  and  until: 
(1)  The  device  is  reclassified  into  class 
I  or  II;  (2)  FDA  issues  an  order 
classifying  the  device  into  class  I  or  II 
in  accordance  with  new  section 
513(f)(2)  of  the  act.  as  amended  by  the 
FDAMA;  or  (3)  FDA  issues  an  order 
finding  the  device  to  be  substantiallv 
equivalent,  in  accordance  with  section 
513(i)  of  the  act.  to  a  predicate  device 
that  does  not  require  premarket 


approval.  The  agency  determines 
whether  new  devices  are  substantially 
equivalent  to  previously  offered  devices 
by  means  of  premarket  notification 
procedures  in  section  510{k)  of  the  act 
(21  U.S.C.  360(k))  and  21  CFR  part  807 
of  the  regulations. 

A  preamendments  device  that  has 
been  classified  into  class  III  may  be 
marketed,  by  means  of  premarket 
notification  procedures,  witliout 
submission  of  a  premarket  approval 
application  (PMA)  until  FDA  issues  a 
final  regulation  under  section  515(b)  of 
the  act  (21  U.S.C.  360e(b))  requiring 
premarket  approval. 

Consistent  with  the  act  and  the 
regulations.  FDA  consulted  with  the 
General  Hospital  and  Personal  Use 
Devices  Panel  (the  Panel),  an  FDA 
advisory  committee,  regarding  the 
classification  of  these  devices. 

The  FDAMA  added  a  new  section 
510(1)  to  the  act.  New  section  510(1)  of 
the  act  provides  that  a  class  I  device  is 
exempt  from  the  premarket  notification 
requirements  under  section  510(k)  of  the 
act,  unless  the  device  is  intended  for  a 
use  which  is  of  substantial  importance 
in  preventing  impairment  of  human 
health  or  it  presents  a  potential 
unreasonable  risk  of  illness  or  injury. 
Hereafter,  these  are  referred  to  as 
"reserved  criteria."  FDA  has  considered 
the  general  purpose  disinfectants  in 
accordance  with  the  reserved  criteria 
and  determined  that  these  devices  do 
not  require  premarket  notification.  Such 
an  exemption  permits  manufacturers  to 
introduce  into  commercial  distribution 
generic  types  of  devices  without  first 
submitting  a  premarket  notification  to 
FDA. 

II.  Regulatory  History  of  the  Device 

In  the  Federal  Register  of  November 
6,  1998  (63  FR  59917),  FDA  proposed  to 
classify  both  liquid  chemical  sterilants 
intended  for  use  as  the  terminal  step  in 
processing  critical  and  semicritical 
medical  devices  prior  to  patient  use  into 
class  II  and  general  purpose 
disinfectants  intended  to  process 
noncritical  medical  devices  and 
equipment  surfaces  into  class  I.  In  the 
same  issue  of  the  Federal  Register.  FDA 
proposed  to  exempt  the  general  purpose 
disinfectants  from  the  premarket 
notification  requirements.  FDA 
recognizes  a  "high  level  disinfectant"  as 
a  potential  separate  or  subordinate 
condition  of  use  of  a  sterilant  and  has 
included  it  in  the  hnal  rule  to  clarify  its 
classification  status.  Initially,  interested 
persons  were  given  until  February  4. 
1999,  to  comment  on  the  proposed 
regulation.  Subsequently,  FDA  extended 
the  comment  period  to  March  8,  1999, 
in  response  to  an  extension  request. 
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FDA  received  one  comment  on  the 
proposed  rule  from  a  non-profit  trade 
association. 

III.  Summary  of  Final  Rule 

As  required  by  21  CFR  860.84(g)(1)  of 
the  regulations.  FDA  is  classifying 
liquid  chemical  sterilants/high  level 
disinfectants  into  class  II  with  the 
following  special  controls:  The  510(k) 
guidance  document  (Ref  1)  emd  user 
information  and  training.  FDA  is  also 
classifying  general  purpose  disinfectants 
into  class  I  and  exempting  these  devices 
from  premarket  notification. 

Persons  interested  in  obtaining  a  copy 
of  the  guidance  (Ref  1)  may  do  so  using 
the  Internet.  CDRH  maintains  an  entry 
on  the  Internet  for  easy  access  to 
information  including  text,  graphics, 
and  files  that  may  be  downloaded  to  a 
personal  computer  with  access  to  the 
Internet.  The  CDRH  home  page  may  be 
accessed  at  http://vkrww.fda.gov/cdrh. 
"Guidance  on  the  Content  and  Format 
of  Premarket  Notification  (510(k)) 
Submissions  for  Liquid  Chemical 
Sterilants/High  Level  Disinfectants" 
available  at  http://www.fda.gov/cdrh/ 
ode/397. pdf 

rv.  Analysis  of  Comment  and  FDA's 
Response 

The  one  comment  FDA  received 
requested  that  general  purpose 
disinfectants,  in  addition  to  being 
exempt  from  the  premarket  notification 
procedures,  also  be  exempt  from  the 
good  manufacturing  practice  (GMP) 
requirements  set  forth  in  the  Quality 
System  Regulation  (21  CFR  part  820). 
The  comment  stated  that  general 
purpose  disinfectants  should  be  exempt 
from  the  GMP  requirements  because  the 
Environmental  Protection  Agency  (EPA) 
and  state  controls  on  them  are  sufficient 
to  assure  their  quality  for  commercial 
distribution. 

FDA  disagrees  with  the  comment.  The 
agency  recognizes  the  dual  regulatory' 
functions  and  responsibilities  of  the 
FDA  and  EPA.  but  the  functions  and 
responsibilities  of  these  agencies 
address  different  aspects  of  the  product. 
Because  of  the  continued  classification 
of  the  general  purpose  disinfectants  as 
a  medical  device,  they  remain  subject  to 
the  GMP  requirements  of  the  act. 

General  purpose  disinfectants  are  also 
regulated  by  EPA  as  environmental 
pesticides  under  the  Federal  Insecticide. 
Fungicide,  and  Rodenticide  Act 
(FIFRA).  The  EPA  controls  (EPA 
product  registration.  Good  Laboratory 
Practices.  State  registration  and  testing, 
maintenance  of  records,  and  EPA 
establishment  registration)  focus  on  the 
quality  and  integrity  of  pesticide  data. 
Although  some  States  have  programs 


regulating  the  sale  and  use  of  general 
purpose  disinfectants  as  pesticides,  not 
all  States  have  adopted  the  same 
enforcement  programs.  This  lack  of 
uniformity  does  not  provide  the 
additional  safeguard  needed  for  the 
national  use  of  these  products  for 
disinfection  of  medical  devices. 

Therefore,  under  section  513  of  the 
act,  FDA  is  adopting  the  summary'  of 
reasons  for  the  Panel's  recommendation 
and  the  summary  of  data  upon  which 
the  Panel's  recommendation  is  based,  in 
their  entirety.  FDA  also  agrees  with  the 
assessment  of  the  risks  to  public  health 
stated  in  the  proposed  rule  published  on 
November  6,  1998.  FDA  is  issuing  this 
final  rule,  which  classifies  these  generic 
types  of  devices  as  follows:  Liquid 
chemical  sterilants/high  level 
disinfectants  into  class  II  and  general 
purpose  disinfectants  into  class  I. 

V.  Reference 

The  following  reference  has  been 
placed  on  display  in  the  Dockets 
Management  Branch  (HFA-305),  5630 
Fishers  Lane,  rm.  1061,  Rockville,  MD 
20852,  and  may  be  seen  by  interested 
persons  between  9  a.m.  and  4  p.m.. 
Monday  through  Friday. 

1.  FDA,  Center  for  Devices  and 
Radiological  Health,  Office  of  Device 
Evaluation.  "Guidance  on  the  Content 
and  Format  of  Premarket  Notification 
(510(k))  Submissions  for  Liquid 
Chemical  Sterilants/High  Level 
Disinfectants."  January  3.  2000. 

VI.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.34{bj  that  this  action  is  of  a  type 
that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

VII.  Analysis  of  Impacts 

FDA  has  examined  the  impacts  of  the 
final  rule  under  Executive  Order  12866 
and  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612)  (as  amended  by  subtitle 
D  of  the  Small  Business  Regulators- 
Enforcement  Fairness  Act  of  1996 
(Public  Law  104-121).  and  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104-4)).  Executive  Order 
12866  directs  agencies  to  assess  all  costs 
and  benefits  of  available  regulator].' 
alternatives  and,  when  regulation  is 
necessarj',  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety, 
and  other  advantages;  distributive 
impacts;  and  equity).  The  agency 
believes  that  this  final  rule  is  consistent 


with  the  regulator}'  philosophy  and 
principles  identified  in  the  Executive 
Order.  In  addition,  the  final  rule  is  not 
a  significant  regulatoni'  action  as  defined 
by  the  Executive  Order  and  so  is  not 
subject  to  review  under  the  Executive 
Order. 

The  Regulator}-  Flexibility  Act 
requires  agencies  to  analyze  regulators- 
options  that  would  minimize  any 
significant  impact  of  a  rule  on  small 
entities.  The  classification  of  these 
devices  formalizes  the  current  process 
for  the  class  1  and  II  devices.  For  the 
class  I  devices,  FDA  is  not  adding  any 
additional  burden,  because  thev  are 
effectively  regulated  as  class  1  devices 
now.  For  the  class  II  devices,  they  are 
in  compliance  with  the  guidance.  The 
agency  therefore  certifies  that  this  final 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  In  addition, 
this  final  rule  will  not  impose  costs  of 
$100  million  or  more  on  either  the 
private  sector  or  State,  local,  and  tribal 
governments  in  the  aggregate  and, 
therefore  a  summan'  statement  or 
analysis  under  section  202(a)  of  the 
Unfunded  Mandates  Reform  Act  of  1995 
is  not  required. 

VIII.  Paperwork  Reduction  Act  of  1995 

FDA  concludes  that  this  final  rule 
contains  no  information  that  is  subject 
to  review  by  the  Office  of  Management 
and  Budget  under  the  Paperwork 
Reduction  Act  of  1995.  The  special 
controls  do  not  require  the  respondent 
to  submit  additional  information  to  the 
public. 

List  of  Subjects  in  21  CFR  Fart  880 

Medical  devices. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs.  21  CFR  part  880  is 
amended  as  follows: 

PART  880— GENERAL  HOSPITAL  AND 
PERSONAL  USE  DEVICES 

1.  The  authority  citation  for  21  CFR 
part  880  continues  to  read  as  follows: 

Authority:  21  U.S.C.  351.  360.  3B0c.  360e. 
360j.  371. 

2.  Section  880.6885  is  added  to 
subpart  G  to  read  as  follows: 

§680.6885     Liquid  chemical  sterilants/high 
level  disinfectants. 

(a)  Identification.  A  liquid  chemical 
sterilant/high  level  disinfectant  is  a 
germicide  that  is  intended  for  use  as  the 
terminal  step  in  processing  critical  and 
semicritical  medical  devices  prior  to 
patient  use.  Critical  devices  make 
contact  with  normally  sterile  tissue  or 


36326  Federal  Register/ Vol.  65.  No.  Ill /Thursday,  June  8.  2000 /Rules  and  Regulations 


body  spaces  during  use.  Semicriticai 
devices  make  contact  during  use  with 
mucous  membranes  or  nonintact  skin. 

(b)  Classification.  Class  II  (special 
controls).  Guidance  on  the  (lontent  and 
Format  of  Premarket  Notification 
(510(k))  Submissions  for  Liquid 
Chemical  Sterilants/High  Level 
Disinfectants,  and  user  information  and 
training. 

3.  Section  880.6890  is  added  to 
subpart  G  to  read  as  follows: 

S  880.6890    General  purpose  disinfectants. 

(a)  Identification.  A  general  purpose 
disinfectant  is  a  germicide  intended  to 
process  noncritical  medical  devices  and 
equipment  surfaces.  A  general  purpose 
disinfectant  can  be  used  to  preclean  or 
decontaminate  critical  or  semicritical 
medical  devices  prior  to  terminal 
sterilization  or  high  level  disinfection. 
Noncritical  medical  devices  make  only 
topical  contact  with  intact  skin. 

(b)  Classification.  Class  I  (general 
controls).  The  device  is  exempt  from  the 
premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter 
subject  to  the  limitations  in  §880.9. 

Dated:  May  2.).  2000. 
Linda  S.  Kahan, 

Deputy  Director  for  Rfgulations  Policv.  Center 
for  Devices  and  Radinlnffical  Health 
(FR  Doc.  0()-14462  Filnd  6-7-00,  8:45  din| 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  40 

[TD8887] 

RIN  1545-AV02 

Deposits  of  Excise  Taxes 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Final  regulations:  and  removal 

of  temporary  regulations. 

SUMMARY:  This  document  contains  final 
regulations  relating  to  the  availability  of 
the  safe  harbor  deposit  rule  based  on 
look-back  quarter  liability  and  affects 
persons  required  to  make  deposits  of 
excise  taxes.  This  document  also 
contains  final  regulations  related  to 
floor  stocks  taxes  and  affects  persons 
liable  for  those  taxes.  The  regulations 
implement  changes  made  by  the  Small 
Business  Job  Protection  Act  of  1996  and 
the  Airport  and  Airway  Trust  Fund  Tax 
Reinstatement  Act  of  1997. 

DATES:  Effective  Date:  These  regulations 
are  effective  June  8,  2000. 


Applicability  Dates:  For  dates  of 
applicabilitv  of  these  regulations,  see 
<»<5  40.6302(c)-l(c)(2){iv)(C)  and 
40.6302(c)-2(b)(2)(iii)(C). 

FOR  FURTHER  INFORMATION  CONTACT: 

Susan  Athy.  (202)  622-3130  (not  a  toll- 
free  number). 

SUPPLEMENTARY  INFORMATION: 
Background 

Temporary  regulations  (TD  8740) 
relating  to  the  safe  harbor  deposit  rule 
based  on  look-back  quarter  liability  and 
to  floor  stock  taxes  were  published  in 
the  Federal  Register  on  December  29, 
1997  (62  FR  67568)  along  with  a  notice 
of  proposed  rulemaking  (REG-1 02894- 
97)  cross-referencing  the  temporary 
regulations  (62  FR  67589).  Written 
comments  and  requests  for  a  public 
hearing  were  solicited.  However,  no 
comments  or  requests  were  received  and 
no  public  hearing  was  held. 

The  proposed  regulations  are  adopted 
without  revision  by  this  Treasury 
decision. 

Effect  on  Other  Documents 

The  following  publication  is  obsolete 
as  of  June  8,  2000: 

Notice  97-15,  1997-1  C.B.  387. 

Special  Analyses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
also  has  been  determined  that  section 
553(b)  of  the  Administrative  Procedure 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  these  regulations  and,  because  these 
regulations  do  not  impose  on  small 
entities  a  collection  of  information 
requirement,  the  Regulatory  Flexibility 
Act  (5  use.  chapter  6)  does  not  apply. 
Therefore,  a  Regulatory  Flexibility 
Analysis  is  not  required.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  the  notice  of  proposed  rulemaking 
was  submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  its 
impact  on  small  business. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Susan  Athy,  Office  of 
Assistant  Chief  Counsel  (Passthroughs 
and  Special  Industries).  However,  other 
personnel  from  the  IRS  and  Treasury 
Department  participated  in  their 
development. 

List  of  Subiects  in  26  CFR  Part  40 

Excise  taxes,  Reporting  and 
recordkeeping  requirements. 


Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  40  is 
amended  as  follows: 

PART  40— EXCISE  TAX  PROCEDURAL 
REGULATIONS 

Paragraph  1.  The  authority  citation 
for  part  40  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *    *    * 

Par.  2.  In  §40.0-1,  paragraph  (a)  is 
amended  by  revising  the  second 
sentence  to  read  as  follows: 

§40.0-1     introduction. 

(a)  *   *   *  The  regulations  set  forth 
administrative  provisions  relating  to  the 
excise  taxes  imposed  by  chapters  31,  32, 
33,  34,  36,  38.  and  39  (except  for  the 
chapter  32  tax  imposed  by  section  4181 
(firearms  tax)  and  the  chapter  36  taxes 
imposed  by  sections  4461  (harbor 
maintenance  tax)  and  4481  (heavy 
vehicle  use  tax)),  and  to  floor  stocks 
taxes  imposed  on  articles  subject  to  any 
of  these  taxes.  *    *   * 


§40.0-11    [Removed] 

Par.  3.  Section  40.0-lT  is  removed. 

Par.  4.  In  §  40.601  l(a)-l,  paragraph 
(a)(2)(iii)  is  added  to  read  as  follows: 

§40.601 1(a)-1     Returns. 

(a)*    *    * 

(2)*    *    * 

(iii)  Floor  stocks  tax  return.  A  return 
reporting  liability  for  a  floor  stocks  tax 
described  in  §40.0-1  (a)  is  a  return  for 
the  calendar  quarter  in  which  the  tax 
payment  is  due  and  not  the  calendar 
quarter  in  which  the  liability  for  tax  is 
incurred. 


§  40.601 1(a>-1T    [Rentoved] 

Par.  5.  Section  40.601  l(a)-lT  is 
removed. 

Par.  6.  Section  40.6302(c>-l  is 
amended  as  follows: 

1.  Paragraph  (c)(2)(iv)  is  added. 

2.  Paragraph  (f)(1)  is  amended  by 
adding  a  sentence  to  the  end  of  the 
paragraph. 

The  additions  read  as  follows: 

§  40.6302(c)-1     Use  of  Govemntent 
depositaries. 

***** 

(c)  *   *   * 

(2)*   *   • 

(iv)  Modification  for  new  or  reinstated 
taxes — (A)  Applicability.  The  safe 
harbor  rule  of  paragraph  (c)(2)(i)  of  this 
section  is  modified  for  any  calendar 
quarter  in  which  a  person's  liability  for 
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a  class  of  tax  includes  liability  for  any 
new  or  reinstated  tax.  For  this  purpose, 
a  new  or  reinstated  tax  is — 

[1]  Any  tax  (including  an  alternative 
method  tax)  that  was  not  in  effect  at  all 
times  during  the  look-back  quarter;  and 

(2)  Any  alternative  method  tax  that 
was  not  in  effect  at  all  times  during  the 
month  preceding  the  look-back  quarter. 

(B)  Modification.  The  safe  harbor  rule 
of  paragraph  (c)(2)(i)  of  this  section  does 
not  apply  to  a  class  of  tax  urdess  the 
deposit  of  taxes  in  that  class  for  each 
semimonthly  period  in  the  calendar 
quarter  is  not  less  than  the  greater  of — 

[1)  Ve  of  the  net  tax  liability  reported 
for  the  class  of  tax  for  the  look-back 
quarter;  or 

(2)  The  sum  of— 

(j)  95  percent  of  the  net  tax  liability 
incurred  with  respect  to  new  or 
reinstated  taxes  during  the  semimonthly 
period;  and 

(ii)  Ve  of  the  net  tax  liability  reported 
for  all  other  taxes  in  the  class  for  the 
look-back  quarter. 

(C)  Effective  date.  This  paragraph 
(c)(2)(iv)  applies  to  tax  liabilities  for 
new  or  reinstated  taxes  incurred  after 
February  28, 1997,  except  that 
paragraph  (c)(2)(iv)(A)(2)  of  this  section 
applies  only  for  calendar  quarters 
beginning  after  December  31, 1997. 
***** 

(f)  *   *   •  (1)  *   *   *  Also,  no  deposit 
is  required  in  the  case  of  any  floor 
stocks  tax  described  in  §40.0-l(a). 


§40.6302(c>-1T    [Removed] 

Par.  7.  Section  40.6302(c)-lT  is 
removed. 

Par.  8.  In  §40.6302(c)-2,  paragraph 
(b)(2)(iii)  is  added  to  read  as  follows: 

§40.6302(c)-2  Special  rules  for  use  of 
Government  de()ositaries  under  section 
4681. 

***** 

(b)  *   *  * 

(2)*   *   * 

(iii)  Modification  for  new  chemicals — 
(A)  Applicability.  The  safe  harbor  rule  of 
paragraph  (b)(2)(i)  of  this  section  is 
modified  for  any  calendar  quarter  in 
which  a  person's  liability  for  section 
4681  tax  includes  liability  with  respect 
to  any  new  chemical.  For  this  purpose, 
a  new  chemical  is  any  chemical  that 
was  not  subject  to  tax  at  all  times  diuing 
the  look-back  quarter. 

(B)  Modification.  The  safe  harbor  rule 
of  paragraph  (b)(2)(i)  of  this  section  does 
not  apply  unless  the  deposit  of  section 
4681  taxes  for  each  semimonthly  period 
in  the  calendar  quarter  is  not  less  than 
the  greater  of — 

(I)  Vb  of  the  net  tax  liability  reported 
under  section  4681  for  the  look-back 
quarter;  or 


[2]  The  sum  of — 

U)  95  percent  of  the  net  tax  liability 
incurred  under  section  4681  with 
respect  to  the  new  chemical  during  the 
semimonthly  period;  and 

[ii]  Ve  of  the  net  tax  liability  reported 
under  section  4681  with  respect  to  all 
other  chemicals  for  the  look-back 
quarter. 

(C)  Effective  date.  This  paragraph 
(b)(2)(iii)  applies  to  tax  liabilities  for 
new  chemicals  incurred  after  February 
28,1997. 


§40.6302(c)-2T    [Removed] 

Par.  9.  Section  40.6302(c)-2T  is 
removed. 

Approved:  May  22.  2000. 
Robert  E.  Wenzel, 

Deputy  Commissioner  of  Internal  Revenue. 
Jonathan  Talisman, 

Deputy  Assistant  Secretary  of  the  Treasury. 
[FR  Doc.  00-14007  Filed  6-7-00;  8:45  am] 

BILUNG  CODE  4830-01 -U 


EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 

29  CFR  Parti  630 

Interpretive  Guidance  on  Title  I  of  the 
Americans  with  Disabilities  Act 

AGENCY:  Equal  Employment 
Opportunity  Commission. 
action:  Final  rule. 

SUMMARY:  This  rule  rescinds  several 
sentences  of  the  Equal  Employment 
Opportunity  Conunission's  (EEOC) 
Interpretive  Guidance  on  Title  I  of  the 
Americans  with  Disabilities  Act  that 
address  mitigating  measures  used  by 
persons  with  impairments.  This  action 
is  necessary  as  a  result  of  recent 
Supreme  Court  rulings. 
EFFECTIVE  DATE:  June  8,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christopher  ].  Kuczynski,  Assistant 
Legal  Counsel,  ADA  Division,  Office  of 
Legal  Counsel,  or  Sharon  Rennert, 
Senior  Attorney  Advisor,  ADA  Division, 
Office  of  Legal  Counsel.  They  can  be 
reached  at  202-663-4503.  This  final 
rule  is  also  available  in  the  following 
formats:  large  print,  braille,  electronic 
file  on  computer  disk,  and  audio-tape. 
Copies  may  be  obtained  from  the 
EEOC's  Publication  Center  by  calling  1- 
800-669-3362  (voice)  or  1-800-800- 
3302  (TDD). 

SUPPLEMENTARY  INFORMATION:  The  EEOC 
is  rescinding  several  sentences  of  the 
Interpretive  Guidance  on  Title  1  of  the 
Americans  with  Disabilities  Act,  found 
in  the  Appendix  to  29  CFR  1630.2(h) 


and  (j),  that  address  mitigating  measures 
used  by  persons  with  impairments.  The 
guidance  set  forth  in  those  sentences  is 
no  longer  valid  in  light  of  the  Supreme 
Court's  rulings  in  Sutton  v.  United 

Airlines,  Inc.,  527  U.S. (1999).  and 

Murphy  v.  United  Parcel  Senice.  Inc., 
527  U.S. — (1999).  In  those  cases,  the 
Supreme  Court  held  that  the 
determination  of  whether  an  individual 
has  an  impairment  that  substantially 
limits  a  major  life  activity  under  the 
ADA  must  be  made  by  considering  any 
mitigating  measures  (such  as 
medications  or  assistive  devices)  that 
the  individual  uses  to  eliminate  or 
reduce  the  effects  of  an  impairment. 

Regulatory  Procedures 

Regulatory  Flexibility  Act 

In  accordance  with  the  Regulatory 
Flexibility  Act  (Public  Law  96-354.  as 
amended  by  Public  Law  104-121),  the 
Commission  has  reviewed  this 
regulation,  and  by  approving  it,  certifies 
under  5  U.S.C.  605(b)  that  this 
regulation  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Executive  Order  12866 

This  rule  is  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866  and  is  therefore 
not  subject  to  review  by  the  Office  of 
Management  and  Budget. 

List  of  Subjects  in  29  CFR  Part  1630 

Equal  employment  opportunity. 
Individuals  with  disabilities. 

For  the  Commission. 
Ida  L.  Castro, 

Chairvi'oman. 

Accordingly,  the  Commission  amends 
29  CFR  chapter  XIV  as  follows: 

PART  1630— [AMENDED] 

1.  The  authority  citation  for  part  1630 
continues  to  read  as  follows: 

Authority;  42  U.S.C.  12116. 
Appendix  to  Part  1630  [Amended] 

2.  Amend  the  Appendix  to  Part  1630 
as  follows: 

a.  Section  1630.2(h)  is  amended  by 
removing  the  second  paragraph. 

b.  Section  1630. 2(j)  is  amended  by 
removing  the  third,  fourth,  and  fifth 
sentences  of  the  sixth  paragraph,  and  by 
removing  ".  without  regard  to  mitigating 
measures  such  as  medicines,  or  assistive 
or  prosthetic  devices"  from  the  first 
sentence  of  the  eighth  paragraph. 

[FR  Doc.  00-14476  Filed  6-7-00;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Minerals  Management  Service 
30  CFR  Part  250 

RIN  1010-AC32 

Oil  and  Gas  and  Sulphur  Operations  In 
the  Outer  Continental  Shelf — Postlease 
Operations  Safety,  Correction 

AGENCY:  Minerals  Management  Service 

(MMS).  Interior. 

ACTION:  Correction  to  final  regulations. 


SUMMARY:  Thi.s  document  make.s  a 
correction  to  the  final  rule  titled 
■'Postlease  Operations  Safety"  that  was 
published  Tuesday.  December  28,  1999 
(64  FR  727.56).  We  are  correcting  a 
citation  error  in  the  table  of  Documents 
Incorporated  by  Reference. 
EFFECTIVE  DATE:  January  27,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Alexis  London.  Rules  Processing  Team, 


Engineering  and  Operations  Division. 
(703) 787-1600. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  final  regulations  that  are  the 
subject  of  these  corrections  supersede 
30  CFR  2.50,  subpart  A,  General, 
regulations  on  the  effective  date  and 
affect  all  operators  and  lessees  on  the 
Outer  Continental  Shelf. 

The  published  final  regulations 
contained  a  complete  listing  of  all  of  the 
documents  MMS  has  incorporated  by 
reference  in  the  30  CFR  part  250 
regulations.  The  rulemaking  also 
included  revisions  and  reaffirmations  of 
several  documents.  The  table  of 
documents  incorporated  bv  reference  in 
<i  250.198(e)  of  the  published  final  rule 
contained  an  error,  which  we  are 
correcting. 

Need  for  Correction 

As  published,  the  final  regulations 
contain  an  error  which  may  prove  to  be 


misleading  and  is  in  need  of 
clarification. 

Correction  of  Publication 

Accordingly,  the  publication  on 
December  28.  1999,  of  the  final 
regulations,  which  were  the  subject  of 
FR  Doc.  99-31869,  is  corrected  as 
follows: 

§250.198    [Corrected] 

On  page  72792,  in  the  table  in 
i^  250.198(e).  the  entr>'  for  API  RP  14H. 
Recommended  Practice  for  the 
Installation,  Maintenance  and  Repair  of 
Surface  Safety  Valves  and  Underwater 
Safety  Valves  Offshore,  is  corrected  to 
read  as  follows: 

§250.198    Documents  Incorporated  by 
reference. 


Title  of  documenf 


Incorporated  by  reference  at 


API  RP  14H    Recommended  Practice  for  ttie  Installation,  Maintenance  and  Repair  of  Surface  Safety 
Valves  and  Underwater  Safety  Valves  Offshore  Fourtfi  Edition,  July  1.  1994,  API  Stock  No  G14H04. 


§250  802(d):  250  804(a)(4) 


Dated:  May  23.  2000 
John  V.  Mirabelia, 

Acting  C.hwf,  Engincfring  and  Operations 

Division. 

(FR  Dot.  00-13868  Filed  6-7-00;  8:4.5  am] 
BILLING  CODE  431l}-MR-P 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  901 
[SPATS  No.  AL-070-FOR] 

Alabama  Regulatory  Program 

agency:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM). 

Interior. 

ACTION:  Final  rule. 


summary:  OSM  is  approving  an 
amendment  to  the  Alabama  regulatory 
program  (Alabama  program)  under  the 
Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA). 
Alabama  proposed  revisions  to  the 
Alabama  Surface  Mining  Control  and 
Reclamation  Act  (ASM('RA)  concerning 
the  repair  or  compensation  for  material 
damage  to  any  occupied  residential 


dwelling  and  related  structures  or  any 
noncommercial  building.  The  proposed 
revisions  also  concern  the  replacement 
of  contaminated,  diminished,  or 
interrupted  drinking,  domestic  or 
residential  water  supplies.  The  damage 
to  the  protected  structures  or  water 
supplies  has  to  have  been  caused  by 
subsidence  resulting  from  underground 
coal  mining  operations.  Alabama 
proposed  to  revise  its  program  at  its 
own  initiative. 

EFFECTIVE  DATE:  June  8,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Arthur  W.  Abbs,  Director,  Birmingham 
Field  Office,  Office  of  Surface  Mining, 
135  Gemini  Circle,  Suite  215, 
Homewood,  Alabama  35209.  Telephone: 
(205)  290-7282.  Internet: 
aabbs@balgw.osmre.gov. 

SUPPLEMEffTARY  INFORMATION: 

I.  Background  on  the  Alabama  Program 

II  .Submission  of  the  Amendment 

III  Director's  Findings 

IV  .Summary  and  Disposition  of  Comments 

V  Director's  Decision 

VI.  Procedural  Determinations 

I.  Background  on  the  Alabama  Program 

On  May  20,  1982,  the  Secretary  of  the 
Interior  conditionally  approved  the 
Alabama  program.  You  can  find 


background  information  on  the  Alabama 
program,  including  the  Secretary's 
findings,  the  disposition  of  comments, 
and  the  conditions  of  approval  in  the 
May  20,  1982,  Federal  Register  (47  FR 
22062).  You  can  find  later  actions 
concerning  the  Alabama  program  and 
previous  amendments  at  30  CFR  901.15, 
901.16,  and  901.17. 

n.  Submission  of  the  Amendment 

By  letter  dated  August  17,  1999 
(Administrative  Record  No.  AL-0589). 
Alabama  submitted  an  amendment  to  its 
approved  permanent  regulatory  program 
according  to  the  Federal  regulations  at 
30  CFR  732.17(b).  Alabama  sent  the 
amendment  at  its  own  initiative. 

We  announced  the  proposed 
rulemaking  in  the  September  7.  1999, 
Federal  Register  (64  FR  48573).  In  the 
same  document,  we  opened  the  public 
comment  period  and  provided  an 
opportunity  for  a  public  hearing  or 
meeting  on  the  adequacy  of  the 
amendment.  The  public  comment 
period  closed  on  October  7,  1999.  We 
held  a  public  hearing  in  Birmingham, 
Alabama,  on  October  4,  1999.  We 
reopened  the  public  comment  period  in 
the  October  15.  1999,  Federal  Register 
(64  FR  55878)  in  order  to  allow  the 
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public  additional  time  to  submit 
comments.  The  public  comment  period 
closed  on  November  1,  1999. 

Diu"ing  our  review  of  the  amendment, 
we  identified  concerns  regarding  section 
9-16-91(f)  of  ASMCRA,  remedies  for 
subsidence  damage  and  subsidence 
damage  agreements.  We  notified 
Alabama  of  these  concerns  by  letter 
dated  February  3,  2000  (Administrative 
Record  No.  AL-0627).  By  letter  dated 
February  15,  2000,  and  May  3,  2000 
(Administrative  Record  Nos.  AL-0629 
and  AL-0634,  respectively),  Alabama 
sent  us  additional  explanatory' 
information.  Because  the  explanatory 
information  did  not  make  any  change  to 
Alabama's  amendment  regarding 
remedies  for  subsidence  damage  and 
subsidence  damage  agreements,  we  did 
not  reopen  the  public  comment  period. 

III.  Director's  Findings 

Below,  in  accordance  with  SMCRA 
and  the  Federal  regulations  at  30  CFR 
732.15  and  732.17,  are  the  Director's 
findings  concerning  the  amendment  on 
the  Alabama  permanent  regulatory 
program.  Any  revisions  that  we  do  not 
discuss  below  are  about  minor  wording 
changes,  or  revised  cross-references  and 
paragraph  notations  to  reflect 
organizational  changes  resulting  from 
this  amendment. 

A.  Alabama  proposed  to  revise  section 
9-16-91(e)(l)  of  ASMCRA  to  read  as 
follows: 

(1)  Promptly  repair  or  compensate  for 
material  damage  to  any  occupied  residential 
dwelling  and  related  structures  or  any 
noncommercial  building  caused  by  surface 
subsidence  resulting  from  underground  coal 
mining  operations.  Repair  of  damage  shall 
include  rehabilitation,  restoration,  or 
replacement  of  the  damaged  occupied 
residential  dwelling  and  related  structures  or 
noncommercial  building.  Compensation  shall 
be  provided  to  the  owner  of  the  damaged 
occupied  residential  dwelling  and  related 
structures  or  noncommercial  building  which 
shall  be  in  the  full  amount  of  the  diminution 
in  value  resulting  from  subsidence  caused 
damage.  Compensation  may  be  accomplished 
by  the  purchase,  prior  to  mining,  of  a  non- 
cancelable  premium-prepaid  insurance 
policy. 

The  above  proposed  revision  involves 
minor  wording  changes  to  this 
previously  approved  statute  and  it  does 
not  change  its  meaning.  Therefore,  we 
are  approving  the  revision  because  it  is 
no  less  stringent  than  the  Federal  statute 
at  secUon  720(a)(1)  of  SMCRA. 

B.  Alabama  proposed  to  add  new 
section  9-16-91(e)(3)  of  ASMCRA  to 
read  as  follows: 

(3)  Promptly  correct  any  material  damage 
resulting  from  subsidence  caused  to  surface 
lands,  to  the  extent  technologically  and 
economically  feasible,  by  restoring  the  land 


to  a  condition  capable  of  maintaining  the 
value  and  reasonably  foreseeable  uses  that  it 
was  capable  of  supporting  before  subsidence. 

We  do  not  have  a  counterpart  Federal 
statute  in  SMCRA  for  this  proposed 
addition.  However,  the  provision  is 
consistent  with  requirements  in  section 
516(b)(1)  of  SMCRA  and  is  found  in  the 
Federal  regulations  at  30  CFR 
817.121(c)(1).  We  are  approving  the 
addition  of  this  provision  to  Alabama's 
statutes  because  it  is  consistent  with  our 
Federal  regulations  and  SMCRA  and 
will  not  make  the  Alabama  statutes  less 
stringent  than  the  Federal  statutes. 

C.  Alabama  proposed  to  add  new 
section  9-16-91  (e)(4)  of  ASMCRA  to 
read  as  follows: 

(4)  The  regulatory  authority  shall  issue 
such  notices  or  orders  and  take  suc:h  actions 
as  necessary  to  compel  compliance  with 
these  requirements. 

This  provision  that  Alabama  proposed 
to  add  to  its  statutes  is  not  found  in  our 
Federal  statutes.  Alabama's  intent  by 
adding  this  provisioii  is  to  make  it  clear 
that  it  has  the  power  to  enforce  the 
provision  of  section  9-16-91  of 
ASMCRA.  We  are  approving  this  statute 
because  it  is  not  inconsistent  with  our 
Federal  regulations  or  statutes  and  will 
not  make  the  Alabama  statutes  less 
stringent  than  the  Federal  statutes. 

D.  Alabama  proposed  to  add  new 
section  9-16-91(0  to  read  as  follows: 

(f)  Notwithstanding  any  other  provision  in 
this  chapter  to  the  contrary,  the  remedies 
prescribed  in  this  section  or  any  rule 
promulgated  under  authority  of  this  chapter 
pertaining  to  repair  or  compensation  for 
subsidence  damage  and  replacement  of  water 
shall  be  the  sole  and  exclusive  remedies 
available  to  the  owner  for  such  damage  and 
its  effects.  Neither  punitive  damages  nor. 
except  as  specifically  prescribed  in  this 
section  or  any  rule  promulgated  under 
authority  of  this  chapter  pertaining  to  repair 
or  compensation  for  subsidence  damage  and 
replacement  of  water,  compensatory  damages 
shall  be  awarded  for  subsidence  damage 
caused  by  longwall  mining  or  other  mining 
process  employing  a  planned  subsidence 
method  and  conducted  in  substantial 
compliance  with  a  permit  issued  under 
authority  of  this  chapter.  Nothing  in  this 
chapter  shall  prohibit  agreements  between 
the  surface  owner  and  the  mineral  owner  or 
lessee  that  establish  the  manner  and  means 
by  which  repair  or  compensation  for 
subsidence  damage  is  to  be  provided. 
However,  the  remedies  prescribed  for 
subsidence  damage  shall  not  be  diminished 
or  waived  by  contrary  provisions  in  deeds, 
leases,  or  documents  (other  than  such 
subsidence  damage  agreements)  which  leave 
the  owner  without  such  prescribed  remedies. 
Provided,  however,  the  provisions  of  this 
subsection  do  not  apply  to  any  actions 
brought  for,  and  in  which  the  trier  of  the  fact 
finds,  intentional,  willful,  or  wanton 
conduct;  provided  further,  that  conduct  in 


substantial  compliance  with  applicable 
mining  permits  may  not  be  deemed  to  be 
intentional,  willful,  or  wanton. 

The  above  provision  establishes  that 
the  remedies  outlined  in  section  9-16- 
91  of  ASMCR.\  are  the  sole  and 
exclusive  remedies  available  to  a  surface 
owner  for  subsidence  damages,  unless 
the  operator  violates  the  conditions  or 
provisions  of  a  permit  issued  under  the 
authority  of  ASMCRA.  It  also  allows  a 
surface  owner  and  mineral  owner  or 
lessee  to  enter  into  a  subsidence  damage 
agreement  that  establishes  the  manner 
and  means  that  the  mineral  owner  or 
lessee  will  provide  repair  or 
compensation. 

1 .  Remedies  for  Subsidence  Damage. 
Section  720(a)  of  SMCRA  provides  two 
remedies  to  surface  landowners  for 
material  damage  caused  by  subsidence 
to  protected  structures  and  water 
supplies.  First,  a  coal  operator  must 
promptly  repair  or  compensate  a  surface 
landowner  for  any  material  damage, 
caused  by  subsidence,  to  any  occupied 
dwelling  and  related  structures  or  non- 
commercial buildings.  Second,  a  coal 
operator  must  promptly  replace  any 
drinking,  domestic,  or  residential  water 
supplies  that  are  damaged  as  a  result  of 
subsidence. 

Sections  9-16-91(e)(l)  and  (2)  of 
ASMCRA  provide  the  same  remedies  to 
surface  landowners  for  material  damage 
caused  by  subsidence  to  protected 
structures  and  water  supplies  that 
section  720(a)  of  SMCRA  provides. 
Alabama's  amendment  at  9-16-91  (f) 
establishes  that  these  remedies  found  in 
9-16-91  are  the  sole  and  exclusive 
remedies  available  to  the  surface  owner 
for  such  damage  and  its  effects  as  long 
as  the  operator  is  conducting  longwall 
mining  or  other  mining  process 
employing  a  planned  subsidence 
method  in  substantial  compliance  with 
a  permit  issued  under  the  authority  of 
ASMCRA.  If  the  operator  is  found  to 
have  engaged  in  intentional,  willful,  or 
wanton  conduct  that  is  not  in 
substantial  compliance  with  a  permit, 
the  ability  to  seek  additional  damages  is 
preserved.  We  interpret  "substantial 
compliance  with  the  permit  "  to  be 
equivalent  to  "compliance  with  all 
rules,  regulations,  orders,  and  permits.  " 

In  a  letter  dated  Februarv'  15,  2000 
(Administrative  Record  No.  AL-0629), 
Alabama  confirmed  that  section  9—16- 
91(f)  of  ASMCRA  does  not  hmit  any 
other  remedies  available  under  SMCRA 

The  Alabama  program  contains  all  the 
remedies  provided  for  under  SMCRA  for 
material  damage  caused  to  protected 
structures  and  water  supplies.  In 
addition,  Alabama  has  stated  that  the 
provision  does  not  limit  any  other 
remedies  available  under  SMCRA. 
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Therefore,  we  are  approving  the  above 
provisions  concerning  remedies  for 
subsidence  damage  in  section  ^Ib- 
91(f)  of  ASMCRA.  as  clarified  by  the 
above  interpretations,  because  the 
remedies  are  consistent  with  and  are  no 
less  stringent  than  the  remedies 
provided  by  .section  720(a)  of  SMCRA. 
We  note  that  Alabama  has  established 
conditions  under  which  a  surface  owner 
mav  obtain  additional  damages. 
However,  comparable  provisions  are  not 
found  in  SMCRA  and  they  do  not 
conflict  with  any  requirements  of 
SMCRA.  Therefore,  the  provisions  do 
not  render  the  Alabama  program  less 
stringent  than  SMCRA  and  we  are 
approving  them. 

2.  Subsidence  Damage  Agreements 
Section  9-16-91(f)  of  ASMCRA 
provides  for  subsidence  damage 
agreements  between  surface  owners  and 
mineral  owners  or  lessees,  and  further 
contains  a  sentence  that  reads  as 
follows: 

"    '    '  However,  the  remedies  prescribed 
for  siib.sideni  e  d<imrige  shall  not  be 
diminished  or  waived  bv  rontrarv  provisions 
in  deeds,  leases,  or  doc  uinents  (other  than 
suth  subsidence  damage  agreements)  whirh 
leave  the  owner  without  such  presc  ribed 
remedies  •    •    • 

The  reference  to  subsidence  damage 
agreements  in  the  above  quoted 
sentence  would  be  inconsistent  with 
and  less  stringent  than  SMCRA  if 
interpreted  to  allow  a  surface  landowner 
and  mineral  owner  or  lessee  to  enter 
into  subsidence  damage  agreements  that 
diminish  or  waive  the  surface 
landowner's  right  to  the  remedies 
prescribed  in  section  9-1B-91  of 
ASMCRA.  This  is  because  sections 
515(b)(2)  and  516(b)(1)  of  SMCRA,  as 
well  as  the  implementing  Federal 
regulations  at  30  CFR  817.121((:)(1). 
establish  that  a  pw^rmittee  has  a  duty 
under  SMCRA  to  maintain  the  value 
and  reasonably  foreseeable  use  of  the 
surface  land  and  to  restore  all  land 
which  is  materially  damaged  hv 
subsidence.  Also,  section  720(a)(1)  of 
SMCRA  and  the  implementmg  Federal 
regulations  at  ,30  CFR  H17. 121(c)(2) 
provide  that  a  permittee  has  a  dutv  to 
repair  or  compensate  for  material 
damage  to  non-commercial  buildings 
and  occupied  residential  dwellings. 
Finally,  section  720(a)(2)  of  SMCRA  and 
its  implementing  Federal  regtdation  at 
30  CFR  817.41(j)  provule  that  a 
permittee  must  promptlv  r»;place  .mv 
drinking,  domestic  or  residential  water 
supplv  that  is  contaminated,  diminished 
or  interrupted  by  underground  mining 
activities.  Nothing  can  exempt  a 
permittee  from  anv  one  of  these  duties. 

We  stated  in  a  June  1.  19H3.  Federal 
Register  (48  FR  24644)  final  rule  that 


"the  duty  to  restore  land  materially 
damaged  by  subsidence  will  apply 
irrespective  of  the  operator's  liability 
under  State  law  "  In  addition,  in  a 
March  31,  1995.  Federal  Register  (62  FR 
1B735)  final  rule,  we  stated,  "(alny 
permittee/owner  agreements  cannot 
negate  the  requirement  of  the  Energy 
Policy  Act  to  repair  or  compensate  for 
subsidence-related  material  damage  to 
occupied  residential  dwellings  and 
related  structures  as  well  as  non- 
commercial buildings.  ' 

Further,  in  the  March  31.  1995. 
Federal  Register  (62  FR  16733)  final 
nile.  we  slated  that  "the  terms  of  the 
Energy  Policy  Act  unequivocally  require 
replacement  '  of  water  supplies 
adversely  affected  by  underground 
mining  operations.  In  other  words, 
surface  landowners  and  mineral  owners 
or  lessees  may  enter  into  private 
subsidence  damage  agreements,  but 
these  agreements  cannot  diminish  or 
waive  the  surface  landowner's  right  to 
the  remedies  prescribed  in  section  9- 
16-91  of  ASMCRA  To  do  so  would  be 
inconsistent  with  and  less  stringent  than 
sections  515(b)(2).  516(b)(1),  and  720(a) 
of  SMCRA  and  its  implementing  Federal 
regulations  at  30  CFR  817.121(c)(1)  and 
(2)and817.41(j), 

In  its  letter  dated  February  15.  2000 
(Administrative  Record  No.  AL-0629). 
Alabama  responded  to  our  concerns 
about  the  subsidence  damage 
agreements  provision  in  9-16-91(f)  of 
ASMCRA.  The  State  asserted  that  the 
United  States  Court  of  Appeals  for  the 
District  of  Columbia  had  addressed  the 
validity  of  subsidence  damage 
agreements  in  its  ruling  in  the  case  of 
S'ational  Mining  Association  IXMA)  v. 
Babbit.  No.  98-5320.  decided  April  27. 
1999  Alabama  interpreted  the  court's 
decision  as  saying  that  while  a  coal 
operator  has  an  obligation  to  make  full 
repair  or  compensation,  the  affected 
parties  may  agree  among  themselves  as 
to  what  constitutes  full  repair  or 
compensation 

In  ruling  on  this  issue,  the  court 
clearly  confirmed  OSM's  longstanding 
policy  that  waiver  agreements  between 
surface  landowners  and  underground 
coal  operators  cannot  diminish  or  waive 
the  surface  landowner's  right  to  full 
compensation  for  subsidence  related 
damages  to  protected  structures  and 
water  supplies. 

We  agree  with  Alabama's 
interpretation  of  the  court's  opinion  that 
a  mineral  owner  or  lessee  and  a  surface 
landowner  may  execute  a  pre- 
subsidence  damage  agreement  in  which 
thev  agree  as  to  what  constitutes  full 
repair  or  compensation  with  the 
stipulation  that  such  agreements  do  not 
constitute  a  waiver  of  the  surface 


landowner's  rights  under  the  Energy 
Policy  Act 

In  addition,  in  a  letter  dated  May  3, 
2000  (Administrative  Record  No.  AL- 
0634).  Alabama  stated  that  it  recognizes 
that  the  Energy  Policy  Act  mandates  full 
compensation  or  repair  for  subsidence 
damage  to  protected  structures  and  the 
prompt  replacement  of  water  for 
subsidence  damage  to  protected  water 
supplies.  Alabama  stated  that  it  does  not 
interpret  section  9-16-91(f)  to  mean 
that  a  subsidence  damage  agreement  can 
negate  a  surface  owner's  right  to  full  and 
fair  compensation  or  repair  for 
subsidence  damage  to  protected 
structures  or  replacement  of  water  for 
subsidence  damage  to  protected  water 
supplies  as  provided  for  by  the  Alabama 
statutory  equivalent  to  the  Energy  Policy 
Act  requirements.  Alabama  further 
stated  that  it  would  take  appropriate 
enforcement  action  against  an  operator 
who  fails  to  fully  repair  or  compensate 
for  subsidence  damage  to  protected 
structures  or  who  fails  to  fully  replace 
water  for  subsidence  damage  to 
protected  water  supplies. 

Therefore,  based  on  (1)  Alabama's 
interpretation  that  the  provisions  of 
section  9-16-91(0  allow  subsidence 
damage  agreements  only  insofar  as  those 
agreements  are  consistent  with  the 
Energy  Policy  Act  and  do  not  purport  to 
diminish  or  waive  the  surface 
landowner's  right  to  full  compensation 
for  subsidence  related  damages  to 
protected  structures  and  water  supplies 
and  (2)  Alabama's  assurance  that  it  will 
take  appropriate  action  against  an 
operator  who  fails  to  fully  repair  or 
compensate  for  subsidence  damage  to 
protected  structures  or  who  fails  to  fully 
replace  water  for  subsidence  damages  to 
protected  water  supplies,  we  are 
approving  section  9-16-91(f)  of 
ASMCRA  because  it  is  no  less  stringent 
than  SMCR.\. 

rV.  Summary  and  Disposition  of 
Comments 

Federal  Agency  Comments 

On  August  25.  1999.  we  asked  for 
comments  from  various  Federal 
agencies  who  may  have  an  interest  in 
the  Alabama  amendment 
(Administrative  Record  No.  AL-0590). 
We  requested  comments  in  accordance 
with  section  503(b)  of  SMCRA  and  30 
CFR  732.17(h)(ll)(i)  of  the  Federal 
regulations.  We  did  not  receive  any 
comments. 

Environmental  Protection  Agency  (EPA) 

According  to  30  CFR  732.1 7(h)(ll){ii), 
we  are  required  to  get  a  written 
agreement  from  the  EPA  for  those 
provisions  of  the  proposed  program 
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amendment  that  relate  to  air  or  water 
quality  standards  put  into  force  under 
the  authoritv  of  the  Clean  Water  Act  (33 
U.S.C.  125l'ef  seq.)  or  the  Clean  Air  Act 
(42  U.S.C.  7401  et  seq.).  None  of  the 
revisions  that  Alabama  proposed  to 
make  in  this  amendment  pertain  to  air 
or  water  quality  standards.  Therefore, 
we  did  not  ask  the  EPA  to  agree  on  the 
amendment. 

According  to  30  CFR  732.17(h)(ll){i), 
we  requested  comments  on  the 
amendment  from  the  EPA  in  a  letter 
dated  August  25.  1999  (Administrative 
Record  No.  AL-0590).  The  EPA  did  not 
respond  to  our  request. 

State  Historical  Preservation  Officer 
ISHPOI  and  the  Advisory  Council  on 
Historic  Preser\'ation  (ACHP) 

According  to  30  CFR  732.17(h)(4),  we 
are  required  to  request  comments  from 
the  SHPO  and  ACHP  on  amendments 
that  may  have  an  effect  on  historic 
properties.  On  August  25.  1999.  we 
requested  comments  on  Alabama's 
proposed  program  amendment 
(Administrative  Record  No.  AL-0590). 
but  neither  responded  to  our  request. 

Public  Comments 

We  received  comments  on  Alabama's 
proposed  amendment  from  fourteen 
individuals  and  twelve  representatives 
of  various  groups.  The  comments 
consisted  of  both  supporting  and 
opposing  statements  about  the 
amendment  in  general,  as  well  as 
supporting  and  opposing  statements 
about  the  specific  provisions  of  the 
amendment.  Further,  several  of  these 
comments  pertained  to  the  impact  of 
SMCRA  on  Alabama  common  law. 
Therefore,  for  ease  of  discussion,  we 
will  first  discuss  the  comments 
pertaining  to  the  impact  of  SMCRA  on 
Alabama  common  law.  Then,  we  will 
discuss  general  comments  in  favor  of 
Alabama's  amendment  and  general 
comments  opposing  Alabama's 
amendment.  Finally,  we  will  discuss 
comments  on  specific  provisions  of  the 
amendment. 

A.  Comments  Pertaining  to  the  Impact 
of  SMCRA  on  Alabama  Common  Law 

We  received  several  comments,  both 
opposing  and  supporting  the  Alabama 
amendment,  that  pertained  to  the 
impact  of  SMCRA  on  Alabama  common 
law.  As  commenters  have  informed  us. 
Alabama's  common  law  gives  a  surface 
owner  an  absolute  right  to  subjacent 
support  of  the  surface  absent  an  express 
waiver  of  that  right.  See  Williams  v. 
Gibson.  4  So.  350  (Ala.1888).  West  Pratt 
Coal  Co.  V.  Dorman,  49  So.  849 
(Ala. 1909),  Bibbyv.  Bunch,  58  So.  916 
(Ala.1912).  and  Alabama  Clay  Products 


Co.  V.  Black,  110  So. 151  (Ala.1926).  The 
commenters.  however,  disagree  on  the 
impact  that  the  enactment  of  SMCRA. 
including  the  Energy  Policy  Act.  has  on 
the  respective  rights  of  surface  owners 
and  the  holders  of  mineral  interests. 

Citing  section  505(a)  of  SMCRA, 
supporters  of  Alabama's  amendment 
argue  that  the  enactment  of  section  516 
of  SMCRA  and  the  Alabeima  counterpart 
at  section  9-16-91  of  ASMCRA  have 
preempted  the  state  law  pertaining  to 
subjacent  support.  According  to  these 
conunenters  the  state  property  law  is 
inconsistent  with  SMCRA  since  it 
provides  for  land  use  and 
environmental  controls  and  regulations 
that  are  different  from  those  required  bv 
SMCRA. 

Opponents,  on  the  other  hand,  argue 
that  the  enactment  of  SMCRA  did  not 
impact  Alabama's  common  law.  They 
argue  that  common  law  provides  more 
stringent  land  use  and  environmental 
controls  and  regulations  than  do  the 
provisions  of  SMCRA  or  its 
implementing  regulations.  Accordingly, 
as  section  505(b)  of  SMCRA  states,  any 
State  law  that  provides  for  more 
stringent  land  use  and  environmental 
controls  can  not  be  construed  to  be 
inconsistent  with  SMCRA. 

Response:  We  think  that  the  use  of 
section  505  of  SMCRA.  whether  it  be 
subsection  505(a)  or  505(b).  to  resolve 
this  debate  over  whether  SMCRA 
preempts  the  common  law  of  Alabama, 
however,  is  inappropriate.  Section  505 
of  SMCRA  applies  to  State  laws  that 
directly  address  matters  covered  under 
SMCRA — such  as  environmental 
protection  standards,  reclamation 
standards,  and  the  like.  Section  505(a) 
was  not  intended  to  invalidate  as 
"inconsistent"  with  SMCRA  State 
common  law  of  property  rights  which 
affords  protection  to  surface  owners  by 
establishing  the  property  right  of  the 
subjacent  support. 

Generally,  preemption  analysis  is 
informed  by  two  basic  presumptions:  (1) 
that  historic  police  powers  of  the  States 
are  not  superseded  by  the  Federal  act 
unless  that  was  the  clear  and  manifest 
purpose  of  Congress,  and  (2)  the 
purpose  of  Congress  is  the  ultimate 
touchstone  in  every  preemption  case. 
CipoUone  v.  Liggett  Group,  Inc.,  505 
U.S.  504,  516  (1992).  Congress'  intent  is 
primarily  discerned  from  the  statutory 
text  and  from  a  "fair  understanding"  of 
the  statute  as  a  whole  by  looking  at  the 
statutory  framework,  the  structure  and 
purpose  of  the  statute  and  the  way  in 
which  Congress  intended  the  statute 
and  its  surrounding  regulatory  scheme 
to  affect  business,  consumers,  and  the 
law.  Medtronic  v.  Lohr.  518  U.S.  470. 
485  (1996). 


The  text  and  histor\'  of  SMCRA  reveal 
no  "clear  and  manifest  "  congressional 
intent  to  modif\'  the  State  common  law- 
pertaining  to  subjacent  support.  To  the 
contrar\'.  it  is  an  express  purpose  of 
SMCRA  to  establish  uniform  national 
standards  that  will  "fully  protect  the 
rights  of  the  nation's  surface 
landowners."  30  U.S.C.  1202  (b).  It 
would  hardly  protect  the  rights  of 
surface  landowners  for  SMCRA  to  be 
interpreted  as  extinguishing  their 
property  right  of  subjacent  support  in 
exchange  for  more  limited  protection 
under  SMCRA.  Congress  expressly 
indicated,  moreover,  that  the  respective 
property  rights  of  the  mineral  interest 
holder  and  the  surface  owner  are 
matters  beyond  the  scope  of  SMCRA. 
Two  separate  sections  of  SMCRA  state 
that  SMCRA  does  not  authorize  a 
regulatory-  authority  to  resolve  property- 
rights  disputes.  Section  507(b)(9)  of 
SMCRA  provides  in  pertinent  part: 

Provided.  That  nothing  in  this  Act  shall  be 
t  onstrued  as  vesting  in  the  regulator\ 
authority  the  jurisdiction  to  adjudicate 
property  title  disputes: 

30  U.S.C.  1257(b)(9).  Section 
510(b)(6)(C)  of  SMCRA  contains  an 
almost  identical  proviso: 

Provided,  That  rjothing  in  this  Act  shall  be 
(onstrued  to  authorize  the  regulator\ 
authority  to  adjudicate  property  rights 
disputes. 

30  U.S.C.  1260(b)(6)(C).  The 
legislative  history-  of  SMCRA  indicates 
that  the  proper  forum  for  resolving 
property  rights  disputes  is  the  State 
courts  and  that  it  is  the  State  common 
law  that  delineates  the  extent  and  scope 
of  property  rights.  See  H.R.  Conf.  Rep. 
No.  95-493.  at  105.106  (1977). 
Consequently,  contrary-  to  the  fears  of  at 
least  one  commenter.  SMCRA  does  not 
authorize  the  regulatory-  authority  to 
make  a  permitting  decision  that 
adjudicates  a  property  rights  dispute  so 
as  to  augment  the  property  rights  of  the 
mineral  interest  holder  at  the  expense  of 
the  surface  owner.  See  Citizens 
Organized  Against  Longwalling  v. 
Division  of  Reclamation.  535  N.E.2d 
687.  699-700  (Ohio  App.  1987)  where 
the  Ohio  court  held  that  a  permit 
obtained  by  a  coal  mine  operator  to 
continue  longwall  mining  would  not 
resolve  property  disputes  between  the 
operator  and  the  owners  of  surface 
estates,  and  w-ould  not  immunize  the 
operator  from  liability  for  damages 
caused  by  mining  pursuant  to  the 
permit,  if.  under  Alabama's  common 
law.  a  particular  surface  owner  in  fact 
possesses  tlffe  absolute  right  to  subjacent 
support  of  the  surface  absent  an  express 
waiver.  SMCRA  does  not  authorize  a 
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decision  by  the  regulatory  authority  to 
extinguish  that  right. 

B.  General  Comments  in  Favor  of 
Alabama's  Amendment 

We  received  comments  in  favor  af 
Alabama's  amendment  from  five 
representatives  of  various  coal 
companies,  the  Alabama  Coal 
Association,  and  the  State  of  Alabama 
Surface  Mining  Commission  (ASMC). 
All  the  comments  assert  Uiat  we  should 
approve  Alabama's  amendment  because 
it  is  consistent  with,  and  no  less 
stringent  than.  SMCRA  and  the  existing 
Alabama  program.  The  comments  are 
discussed  below. 

1 .  Several  commenters  assert  that  the 
proposed  amendment  reflects  the 
Alabama  Legislature's  intent  to  modify 
state  law,  a  power  which  is  entirely 
within  their  discretion.  Because  this  is 
a  state  matter,  the  amendment  does  not 
run  afoul  of  any  federal  regulatory 
purpose.  The  proposed  amendment 
deals  only  with  a  surface  owner's  right 
to  recover  punitive  damages  in  state 
court,  and  as  such,  is  entirely  a  State 
law  matter. 

Response:  We  agree  that  the 
amendment  reflects  the  Alabama 
Legislature's  intent  to  modify  state  law. 
However,  we  disagree  that  the 
amendment  only  deals  with  a  surface 
owner's  right  to  recover  punitive 
damages  in  state  court.  The  amendment 
concerns  the  repair  or  compensation  to 
any  occupied  residential  dwelling  and 
related  structures  or  any  noncommercial 
building  for  material  damage  caused  by 
subsidence  resulting  from  underground 
coal  mining  operations.  It  also  concerns 
the  replacement  of  protected  water 
supplies  that  are  adversely  affected  by 
underground  coal  mining  operations. 
Both  of  these  issues  are  addressed  in 
section  720(a)  of  SMCRA,  We  are 
approving  Alabama's  amendment 
because  it  is  either  no  less  stringent  than 
SMCRA  or  is  not  inconsistent  with 
SMCRA.  Please  refer  to  III.  Director's 
Findings. 

2.  Commenters  also  believe  that  the 
proposed  amendment  does  not  give  an 
unfair  advantage  to  Alabama  coal 
mining  companies  or  impose  an  unfair 
burden  on  Alabama  landowners.  They 
•State  that  the  amendment  "fairly 
balances  the  legal  interests  of  surface 
landowners  with  Alabama's  and  the 
Nation's  need  for  coal  as  an  essential 
source  of  energy.  "  This  balance,  the 
commenters  point  out.  is  exatrtly  what 
SMCRA  was  designed  to  provide. 

Response:  In  order  to  approve 
amendments  to  State  program  statutes, 
we  must  ensure  that  the  amendments 
are  consistent  with  and  no  less  stringent 
than  SMCRA  or  are  not  inconsistent 


with  it.  We  believe  that  Alabama's 
amendment  meets  these  criteria  and  we 
are  approving  it.  Please  refer  to  III. 
Director's  Findings. 

3.  One  commenter  asserts  that  if  the 
proposed  amendment  is  not  approved, 
the  underground  mining  industry  in 
Alabama  will  shut  down.  He  writes, 
"(dleath  of  an  industry  was  not  the 
purpose  of  the  carefully  crafted  federal 
and  state  programs  now  in  place." 

Response:  We  agree  that  tne  demise  of 
the  underground  mining  industry  in 
Alabama  or  any  other  State  was  not  the 
purpose  of  the  federal  and  state 
programs.  Indeed,  section  102(k)  of 
SMCRA  encourages  the  full  use  of  coal 
resources  through  the  development  and 
application  of  underground  extraction 
technologies.  Therefore,  we  carefully 
review  state  statute  amendments  in  light 
of  SMCRA.  including  section  102(k),  to 
ensure  that  they  are  consistent  with  and 
are  no  less  stringent  than  SMCRA  or  are 
not  inconsistent  with  it. 

4.  Several  commenters  allege  that 
before  the  enactment  of  SMCRA  and 
Alabama's  counterpart  to  SMCRA, 
Alabama  common  law  provided  that 
coal  mine  operators  could  not  subside 
the  land  unless  they  had  the  express 
permission  of  the  surface  owners.  They 
state  that  the  enactment  of  section  516 
of  SMCRA  and  the  Alabama  counterpart 
at  section  9-16-91  of  ASMCRA  changed 
the  applicability  of  Alabama's  common 
law.  They  contend  that  the  Federal  and 
State  Acts  now  allow  coal  mine 
operators  to  subside  the  land  without 
the  express  consent  of  the  surface 
owners,  and  provide  specific  remedies 
for  correcting  any  damages  that  might 
result  from  such  subsidence.  The 
existing  common  law  provision,  they 
explain,  is  therefore  inconsistent  with 
SMCRA  and  the  Alabama  counterpart  to 
SMCRA.  The  commenters  further 
explain  that  section  505(a)  of  SMCRA 
states  that  SMCRA  supercedes  any  state 
law  that  is  inconsistent  with  its 
provisions.  Therefore,  the  commenters 
maintain  that  Alabama's  common  law  is 
superceded  by  SMCRA  and  Alabama's 
counterpart  to  SMCRA.  The  current 
proposed  changes  to  Alabama's  program 
merely  "eliminates  the  application  of 
inconsistent  and  contrary  .State  law  " 
which  SMCRA  specifically  prohibits  in 
the  first  place. 

Response:  Please  refer  to  our  response 
at  IV.  Summary  and  Disposition  of 
Comments  Public  Comments  A. 
(Comments  Pertaining  to  the  Impact  of 
SMCRA  on  Alabama  Common  Law. 

5.  Some  commenters  point  out  that 
the  proposed  amendment  does  not  seek 
to  lessen  the  federal  requirements.  They 
maintain  that  if  "does  not  alter  in  any 
way  a  surface  owner's  right,  or  a  coal 


company's  obligation,  to  'repair  or 
compensation'  for  damages  caused  by 
subsidence." 

Response:  We  agree  that  Alabama's 
proposed  revisions  and  additions  at 
section  9-1 8-91  (e)  of  ASMCRA  do  not 
affect  a  surface  owner's  right  or  a  coal 
company's  obligation  to  repair  or 
compensation  for  damages  caused  by 
subsidence.  Please  refer  to  III.  Director's 
Findings  A.  through  C.  Neither  does 
section  9-16-91(f)  of  ASMCRA  that 
pertains  to  the  remedies  for  subsidence 
damage  affect  a  siurface  owner's  right  or 
a  coal  company's  obligation  to  repair  or 
compensation  for  damages  caused  by 
subsidence  in  light  of  Alabama's 
statement  in  its  letter  dated  May  3, 
2000,  that  it  will  take  appropriate 
enforcement  action  against  an  operator 
who  fails  to  fully  repair  or  compensate 
for  subsidence  damage  to  protected 
structiu^s  or  who  fails  to  fully  replace 
water  for  subsidence  damage  to 
protected  water  supplies.  Please  refer  to 
III.  Director's  Findings  D. 

6.  Finally,  many  commenters  argue 
that  the  amendment  merely  clarifies 
what  is  implicit  in  both  the  state  and 
federal  regulatory  schemes — that  the 
remedies  for  damages  caused  by 
subsidence  outlined  in  section  9-16-91 
of  ASMCRA  are  the  "only"  remedies 
available  to  surface  owners.  One 
commenter  wrote,  "The  amendment 
simply  makes  clear  that  the  'repair  or 
compensation'  remedy  available  to 
surface  owners  for  subsidence  related 
damages  is  generally  exclusive."  The 
amendment  clarifies  that  a  surface 
owner  cannot  seek  punitive  damages  in 
state  court  for  subsidence  related 
damage  if  the  mining  company  is  in 
substantial  compliance  with  its  mining 
permit.  The  remedy  for  the  surface 
owner  is  the  repair  or  compensation 
provisions  of  SMCRA. 

Response:  Nothing  in  SMCRA  or  the 
implementing  Federal  regulations 
explicitly  or  implicitly  limits  the 
remedies  available  to  surface 
landowners  for  damages  to  protected 
structures  and  water  supplies  caused  by 
subsidence  to  only  those  listed  at 
sections  516  and  720  of  SMCRA  and  the 
Federal  regulations  at  30  CFR 
817.121(c).  SMCRA  provides  minimum 
standards  for  repair  and  compensation 
of  subsidence  related  damage  to 
protected  structures  and  for  replacement 
of  protected  water  supplies.  States  must, 
at  the  very  least,  adopt  these  minimum 
standards.  Any  remedies  available 
under  State  law  which  exceed  the 
minimum  requirements  set  forth  in 
SMCRA  are  not  changed  by  SMCRA. 
However,  a  State  may  change  or  limit 
only  those  available  remedies  that 
exceed  those  found  in  SMCRA  without 


violating  SMCRA.  As  discussed  in  III. 
Director's  Findings.  Alabama's  program 
provides  these  minimum  standards. 

C.  General  Comments  Opposing 
Alabama's  Amendment 

We  received  comments  from  fourteen 
individuals,  two  attorneys  representing 
surface  landowners,  and  representatives 
from  five  organizations  (the  Alabama 
Fanners  Federation.  WildLaw,  the 
Alabama  Environmental  Council. 
Friends  of  Hurricane  Creek.  2uid  the 
Citizen's  Coal  Council).  These 
individuals  and  groups  oppose 
Alabama's  amendment  and  assert  that 
we  should  disapprove  it  because  it  is 
inconsistent  with  and  less  stringent  than 
SMCRA  and  the  existing  Alabama 
program.  The  comments  are  discussed 
below. 

1 .  Many  commenters  contend  that  the 
amendment  is  unconstitutional  because 
it:  (1)  Deprives  property  owners  of  their 
property  without  due  process;  (2)  is  an 
ex  post  facto  law;  (3)  does  not 
distinguish  between  the  two  types  of 
surface  rights  ownership  in  Alabama: 
surface  rights  that  require  surface 
support  and  surface  rights  where 
mineral  release  is  a  statement  on  the 
deed;  (4)  gives  coal  companies  the  right 
of  eminent  domain;  (5)  gives  coal 
companies  the  private  right  of 
condemnation;  (6)  prevents  property 
owners  from  suing;  (7)  prevents  any 
relief  from  the  violation  of  their  surface 
rights;  (8)  is  an  unconstitutional 
interference  with  contracts;  and  (9)  is  an 
unconstitutional  redrafting  of  the 
common  law. 

Response:  We  found  that  we  cjm 
approve  the  amendment.  Please  refer  to 
III.  Director's  Findings.  Also,  in 
approving  or  disapproving  any 
amendment,  we  can  only  consider 
whether  the  amendment  satisfies  the 
applicable  program  and  amendment 
approval  criteria  of  30  CFR  732.15  and 
732.17(h)(10).  The  constitutionality  of 
changes  to  State  law  cannot  be 
determined  by  OSM,  but  must  be 
addressed  by  the  institutions  of  the 
State  with  the  authority  to  determine 
such  issues. 

2.  One  commenter  asserts  that  if 
unlimited  power  of  destruction  is  given 
to  the  coal  companies,  then  it  must  also 
be  given  to  any  other  big  company  that 
wants  it.  There  will  be  no  end  to  it.  He 
writes,  "Act  99-593  could  be  the  most 
devastating  act  ever  introduced  and 
passed  through  legislature,  and  if 
approved,  would  no  doubt  be  the 
greatest  threat  to  landownership  ever 
recorded  in  historv'.  " 

Response:  In  section  102  of  SMCRA, 
two  of  the  purposes  of  SMCRA  are  to 
assure  that:  (1)  The  rights  of  surface 


Icuidowners  and  other  persons  with  a 
legal  interest  in  the  land  or  its  related 
appurtenances  are  fully  protected  from 
the  adverse  effects  of  coal  mining 
operations  and  (2)  the  coal  supply 
essential  to  the  Nation's  energy 
requirements  and  its  economic  and 
social  well-being  is  provided  and  strike 
a  balance  between  protection  of  the 
enviromnent  and  agricultural 
productivity  and  the  Nation's  need  for 
coal  as  an  essential  source  of  energy. 
Therefore,  we  carefully  review  state 
statute  amendments  in  light  of  SMCRA 
to  ensure  that  they  are  consistent  with 
and  are  no  less  stringent  than  SMCRA 
or  are  not  inconsistent  with  SMCRA. 
Please  refer  to  III.  Director's  Findings. 

3.  Commenters  also  contend  that  the 
amendment  would  exempt  coal 
companies  from  having  to  pay  penalties 
and  compensatory  damages  for 
subsidence  on  land,  or  prevent 
compensation  in  the  full  amount  of  the 
diminution  in  value  resulting  from 
subsidence.  One  commenter  states  that 
the  amendment  allows  coal  companies 
to  set  their  own  standards  as  to  what 
constitutes  repair  to  a  house  or 
structure. 

Response:  We  disagree  that  the 
amendment  prevents  compensation  in 
the  full  amount  of  the  diminution  in 
value  resulting  from  subsidence  or 
allows  coal  companies  to  set  their  own 
standards  as  to  what  constitutes  repair 
to  a  house  or  structure.  As  stated  in  III. 
Director's  Findings.  Al^ama's  proposed 
revisions  to  sections  9-16-91(e)(l). 
(e)(3),  (e)(4),  and  [f)  of  ASMCRA  which 
pertain  to  the  repair  and  compensation 
for  material  damage  to  protected 
structures  and  water  supplies  caused  by 
subsidence  and  subsidence  damage 
agreements  are  no  less  stringent  than  or 
are  not  inconsistent  with  SMCRA.  To 
the  extent  that  the  amendment  affects 
Alabama  law  concerning  penalties  for 
subsidence  on  land,  other  than  repair, 
compensation,  or  replacement  required 
by  SMCRA  sections  515(h)(2),  516(b)(1), 
and  720(a),  such  penalties  are  beyond 
the  scope  of  SMCRA.  Also,  please  refer 
to  IV.  Summary  and  Disposition  of 
Comments  Public  Comments  B.5.  and 
B.6. 

4.  Another  commenter  expressed  a 
concern  about  the  lack  of  balance  in  this 
law.  He  writes,  "Under  normal  punitive 
damage  laws,  it  is  normal  that  if  you 
take  from  one  group,  you  give 
something  to  the  other  group.  This  law- 
does  not  allow  for  that.  " 

Response:  Please  refer  to  our  response 
at  IV.  Summary  and  Disposition  of 
Comments  Public  Comments  C.2.  and 
C.3. 

5.  One  commenter  asserts  that  the 
amendment  is  inconsistent  with  the 


basic  premise  of  SMCRA.  which  is  to 
regulate.  He  writes,  "The  changes 
proposed  by  the  Act  do  nothing  to 
regulate  or  to  control  [the  coal]  industn' 
Instead,  the  Act  takes  one  activity  of  the 
industry' — which  is  not  currently 
controlled  by  the  regulator],'  authority 
because  of  the  interpretation  and 
enforcement  of  SMCRA — and  removes 
all  other  restraint  on  that  activity.  The 
sole  purpose  of  this  change  is  to  give 
underground  coal  operators  the  right  to 
lawfully  subside  property  without 
purchasing  that  right  from  the  surface 
owner.  It  turns  a  regulatory  act  into  an 
enabling  act."' 

Response:  Although  one  of  the 
premises  of  SMCRA  involves  regulating 
coal  mining  operations,  other  premises 
exist.  Section  102(b)  of  SMCRA  involves 
fully  protecting  the  rights  of  surface 
landowners  and  other  persons  with  a 
legal  interest  in  the  land  or  its  related 
appurtenances  from  the  adverse  effects 
of  coal  mining  operations.  It  is  our 
responsibility  when  reviewing  and 
approving  amendments  to  State  program 
statutes  to  make  sure  that  the 
amendments  are  no  less  stringent  than 
or  are  not  inconsistent  with  SMCRA.  We 
found  that  Alabama's  proposed 
amendments  in  sections  9-1 6-91  (e)  and 
(f)  of  ASMCRA  that  pertain  to  the  repair 
and  compensation  for  material  damage 
to  protected  structures  and  water 
supplies  and  subsidence  damage 
agreements  meet  this  requirement. 
Please  refer  to  III.  Director's  Findings. 

6.  One  commenter  argues  that  the 
amendment  is  inconsistent  with  the 
Energy  Policy  Act  of  1992  which  added 
US  Code  section  1309(a)  to  SMCRA.  The 
Energy  Policy  Act  created  federal 
substantive  rights  that  extend  beyond 
the  protections  afforded  by  inconsistent 
or  less  protective  state  laws. 
Accordingly,  "'[sjection  1309(a)  rights 
are  remedial — not  preventative — and 
were  intended  to  ser\'e  as  additional 
rights — not  replacement  rights."  The 
commenter  argues  that  the  proposed 
amendment  attempts  to  interpret  section 
1309(a)  of  SMCRA  to  preempt  all  rights 
and  remedies  a  surface  owner  has  that 
are  not  expressly  provided  by  SMCRA. 
Clecirly,  this  is  inconsistent  with  the 
purposes  of  SMCRA  as  amended  by  the 
Energy  Policy  Act. 

Response:  The  purpose  of  section 
720(a),  which  was  added  to  SMCRA  by 
the  Energy  Policy  Act.  is  to  establish 
minimum  standards  for  the  repair  of  or 
compensation  for  material  damage  to 
protected  structures  and  water  supplies 
caused  by  subsidence.  Remedies  under 
State  law  which  exceed  these  standards 
are  unaffected  by  SMCRA.  As  stated  in 
III.  Director's  Findings  D.I..  Alabama 
provides  the  minimum  standards  for 
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repair  or  compensation.  Therefore,  we 
are  approving  this  provision  of 
Alabama's  amendment. 

In  response  to  questions  concerning 
the  impact  of  SMCRA  on  State  laws, 
please  refer  to  IV.  Summary  and 
Disposition  of  Comments  Public 
Comments  A. 

7.  One  commenter  also  asserts  that  the 
amendment  is  inconsistent  with  the 
fundamental  principle  that  SMCRA  is  a 
minimum  standard  that  cannot  preempt 
more  stringent  State  laws.  He  argues 
that  the  only  real  protection  a  surface 
landowner  in  Alabama  has  from 
subsidence  is  found  outside  of  SMCRA 
under  the  Alabama  conxmon  law.  This 
common  law,  which  is  more  stringent 
than  SMCRA.  allows  a  surface  owner  an 
absolute  right  to  support  and  full 
recovery  of  damages  for  subsidence.  The 
commenter  argues  that  since  section 
505(a)  of  SMCRA  prohibits  the  Federal 
Act  from  superceding  any  more 
stringent  State  law.  Alabama's 
counterpart  to  SMCRA  caimot 
supercede  any  more  stringent  State  law 
Therefore,  the  proposed  amendment, 
which  would  supercede  Alabama 
common  law.  makes  Alabama's  Act  less 
stringent  than  SMCRA. 

Response:  We  have  addressed  the 
impact  of  SMCRA  on  State  laws  in  IV. 
Summary  and  Disposition  of  Comments 
Public  Comments  A.  Comments 
Pertaining  to  the  Impact  of  SMCRA  on 
Alabama  Common  Law.  The  changes  to 
State  law  contained  in  section  9-16-91 
of  ASMCRA  and  enacted  by  the 
Alabama  legislature  do  not  conflict  with 
the  requirements  of  SMCRA.  In 
approving  or  disapproving  any 
amendment,  we  can  only  consider 
whether  the  amendment  satisfies  the 
applicable  program  and  amendment 
approval  criteria  of  30  CFR  732.15  and 
732.17(h)(10).  We  found  that  Alabama's 
proposed  amendments  in  sections  9- 
16-91(e)  and  (f)  of  ASMCRA  that 
pertain  to  the  repair  and  compensation 
for  material  damage  to  protected 
structures  and  water  supplies  and 
subsidence  damage  agreements  meet 
this  requirement.  Please  refer  to  III. 
Directors  Findings. 

8.  Two  commenters  contend  that  the 
intention  of  SMCRA.  demonstrated  at  30 
U.S.C.  1255,  1270(e)  and  (f).  1271(d). 
and  Public  Law  102-486,  Title  XXV, 

§  2504(a)(2),  was  to  leave  in  plai:e  all 
common,  property,  contract,  and  tt>rf 
laws. 

Response:  Please  refer  to  our  respcmse 
at  IV.  Summary  and  Disposition  of 
Comments  Public  Comments  A. 
Comments  Pertamin^  to  the  Impact  of 
SMCR.A  on  Alabama  Common  Law  for 
a  discussion  of  the  impact  of  SMCRA  on 
State  law. 


9.  Commenters  contend  that  the 
amendment  gives  the  Alabama 
regulatory'  authority  the  right  to 
adjudicate  property  disputes,  which  is 
specifically  prohibited  in  both  federal 
and  state  law.  One  commenter  writes. 
"If  the  changes  are  approved,  the 
[regulatory  authority]  will  have  the 
power  to  renegotiate  deeds  that  are 
eighty  years  old  in  favor  of  the  mineral 
owner  merely  by  the  grant  of  a  permit 
to  the  operator."  Since  ASMC  does  not 
engage  in  any  determination  of  whether 
an  applicant  has  a  right  to  subside  in 
considering  whether  or  not  to  grant  a 
mining  permit,  it  will  allow  the  operator 
to  decide  unilaterally  that  the  surface 
owner  is  not  entitled  to  support  of  the 
surface.  In  effect.  ASMC  will  have  the 
jurisdiction  to  adjudicate  title  disputes 
without  a  hearing,  without  input  from 
the  surface  owner,  and  will  strip  that 
surface  owner  of  his  right  to  be  heard 
and  strip  his  right  to  a  jury. 

Response:  We  disagree  that  this 
amendment  gives  the  Alabama 
regulatory  authority  the  right  to 
adjudicate  property  disputes  by  the 
mere  issuance  of  a  mining  permit. 
Nothing  in  the  amendment  addresses 
adjudication  of  property  disputes. 
Further,  the  issuance  of  a  permit  does 
not  automatically  settle  property 
disputes.  Such  disputes  can  be  settled 
only  in  accordance  with  the  appropriate 
State  law.  Please  refer  to  our  response 
at  IV.  Summary  and  Disposition  of 
Comments  Public  Comments  A. 
Comments  Pertaining  to  the  Impact  of 
SMCRA  on  Alabama  Common  Law  for 
a  discussion  of  the  impact  of  SMCRA  on 
State  laws. 

10.  One  commenter  suggests  that  if 
the  proposed  changes  are  accepted  to 
any  degree,  it  should  be  made  clear  that 
the  changes  apply  only  to  those  who 
have  already  waived  their  surface 
support  right  and  not  to  those  who  have 
not  waived  it. 

Response:  Again,  property  rights 
issues  are  not  addressed  in  SMCRA. 
Property  rights  are  the  topic  of  Alabama 
law.  Please  refer  to  our  response  at  IV. 
Summary  and  Disposition  of  Comments 
Public  Comments  A.  Comments 
Pertaining  to  the  Impact  of  SMCRA  on 
Alabama  Common  Law  for  a  discussion 
of  the  impact  of  SMCRA  on  State  laws. 

1 1 .  Opponents  contend  that  the 
proposed  amendment  is  inconsistent 
with  sections  101.  102.  and  520(e)  of 
SMCRA. 

Response:  We  did  not  find  that  the 
above  referenced  sections  of  SMCRA 
were  affected  by  changes  to  section  9- 
16-91  of  ASMCRA.  Therefore,  we  did 
not  find  that  Alabama's  amendment  was 
inconsistent  with  or  less  stringent  than 


any  of  the  above  referenced  sections. 
Please  refer  to  III.  Director's  Findings. 

D.  Comments  on  Specific  Provisions  of 
Alabama's  Amendment 

1.  Section  9-16-91(e)(l}.  We  received 
comments  from  three  people  on  this 
section  of  Alabama's  amendment.  The 
first  commenter  stated  that  the 
provision  in  this  section  is  fully 
consistent  with  the  Energy  Policy  Act  of 
1992.  Another  commenter  asserted  that 
subparagraph  (e)(1)  merely  makes 
modest  amendments  to  language  in  the 
paragraph  and  does  not  make  any 
substantive  changes.  Because  the 
provision  was  previously  approved  by 
OSM  as  no  less  stringent  than  SMCRA, 
it  should  be  approved  in  this  instance. 
However,  a  third  commenter  questioned 
why  Alabama  is  making  changes  in  the 
language  that  was  substantively 
identical  to  the  language  at  the  Federal 
counterpart  if  there  are  no  changes  to 
the  substance  of  this  provision. 

Response:  As  stated  in  III.  Director's 
Findings  A.,  Alabama's  revision  at 
section  9-16-91(e)(l)  involves  minor 
wording  changes  to  a  previously 
approved  statute,  that  do  not  change  its 
meaning.  Therefore,  we  are  approving 
the  revision  because  it  is  no  less 
stringent  than  the  Federal  statute  at 
section  720(a)(1)  of  SMCRA. 

2.  Section  9-16-91(ej(3).  We  received 
comments  from  two  people  on  this 
section  of  Alabama's  amendment.  The 
first  commenter  stated  that  the 
provision  extends  a  state  legislative 
mandate  to  the  existing  requirement  at 
section  880-X-10D-.58  of  Alabama's 
surface  mining  regulations.  Similarly, 
the  second  commenter  contended  that 
subparagraph  (e)(3)  is  a  necessary 
addition  to  the  State  program  to  make  it 
compliant  with  the  Federal  regulation  at 
30  CFR  817.121(c)(1). 

Response:  As  stated  in  III.  Director's 
Findings  B.,  we  do  not  have  a 
counterpart  Federal  provision  in 
SMCRA  for  Alabama's  section  9-16- 
91(e)(3)  of  ASMCRA.  However,  the 
provision  is  consistent  with  certain 
requirements  of  section  516(b)(1)  of 
SMCRA  and  the  language  is 
substantively  identical  to  the  Federal 
regulations  at  30  CFR  817.121(c).  We  are 
approving  the  addition  of  this  provision 
to  Alabama's  statutes  because  it  is 
consistent  with  our  Federal  regulations 
and  statutes  and  will  not  make  the 
Alabama  statutes  less  stringent  than  the 
Federal  statutes. 

3.  Section  9-16-91(e){4l  We  received 
comments  from  two  people  on  this 
section  of  Alabama's  amendment.  The 
first  commenter  stated  that  this  new 
section  makes  no  change  to  existing 
State  program  requirements.  The  second 


commenter  contended  that  new 
subparagraph  (e)(4).  as  required  and 
consistent  with  30  CFR  732.15(d). 
merely  clarifies  and  established  ASMC's 
authority  to  enforce  the  subsidence 
control  requirements  in  section  9-16-91 
of  ASMCRA. 

Response:  As  stated  in  III.  Director's 
Findings  C.  we  do  not  have  a 
counterpart  Federal  statute  in  SMCRA 
for  Alabama's  statute  addition  at  section 
9-1 6-91  (e)(4)  of  ASMCRA.  However. 
Alabama's  intent  by  adding  this 
provision  is  to  make  it  clear  that  it  has 
the  power  to  enforce  the  provision  of 
section  9-16-91  of  ASMCRA.  We  are 
approving  this  statute  because  it  is  not 
inconsistent  with  our  Federal 
regulations  or  statutes  and  will  not 
make  the  Alabama  statutes  less  stringent 
than  the  Federal  statutes. 

4.  Section  9-16-91lfl.  a.  Supporting 
Comments.  (1)  Commenters  contend 
that  this  particular  provision  represents 
an  expression  of  the  state  legislative  will 
in  regards  to  the  rights  of  the  potentially 
aggrieved  persons  to  seek  and  obtain 
particular  remedies  through  the  state 
civil  justice  system.  Since  the  provision 
is  in  the  nature  of  a  civil  damage 
limitation  statute  and  has  no  direct 
bearing  on  the  regulation  of  coal  mining 
operations,  review  or  approval  bv  the 
Department  of  Interior  should  not  be 
required  in  order  for  it  to  become  law. 

Response:  We  disagree  with  the 
assertion  that  Alabama's  amendment 
does  not  require  review  or  approval  bv 
the  Department  of  the  Interior.  The 
provisions  at  30  CFR  732.17(g)  require 
States  to  submit  any  changes  to  their 
laws  or  regulations  concerning  their 
approved  surface  mining  programs  to 
the  Director  of  OSM  (Director)  for 
review  and  approval.  Further,  no 
changes  in  a  State's  law  or  regulations 
concerning  surface  mining  can  take 
effect  until  such  time  as  the  Director 
approves  them.  Section  9-1 6-91  (f)  of 
ASMCRA  is  a  revision  to  Alabama's 
Surface  Mining  Act.  The  revisions 
contained  in  section  9-16-91  of 
ASMCRA  involve  substantive  changes 
to  Alabama's  surface  mining  regulatory 
program  and.  therefore,  require  our 
re\'iew  and  approval.  We  agree  that 
certain  aspects  of  the  statute  involve 
matters  that  are  not  covered  by  SMCRA. 
As  discussed  in  III.  Director's  Findings 
D.  we  have  approved  changes  to  section 
9-16-91(f)  of  ASMCRA  because  they  are 
consistent  with  or  do  not  conflict  with 
provisions  contained  in  SMCRA.  While 
we  have  approved  the  changes,  we 
made  no  judgment  on  changes  that  do 
not  relate  to  or  conflict  with  SMCRA. 
(2)  Commenters  also  assert  that  this 
provision  does  not  impose  any 
additional  burdens  or  responsibilities 


on  the  State  Regulator}'  Authority  and 
does  not  undermine  the  requirements  of 
the  state  and  federal  statutes  that  coal 
operators  fully  compensate  or  repair 
subsidence  related  damage  to  protected 
structures  or  water  supplies.  Since 
section  9-16-91  of  ASMCRA  does  not 
limit,  proscribe,  eliminate,  amend  or 
otherwise  alter  performance  standards 
or  subsidence  remedies  established  by 
SMCRA,  it  meets  the  requirements  of  30 
CFR  732.15(a)  and  (c).  and  is  consistent 
with  or  no  less  stringent  than  SMCRA. 

Response:  We  agree  that  Alabama's 
proposed  revisions  and  additions  at 
section  9-16-91  (e)  and  (f)  of  ASMCRA 
do  not  affect  a  coal  companv's 
obligation  to  repair  or  compensate  for 
damages  caused  by  subsidence.  Please 
refer  to  III.  Director's  Findings. 

(3)  Many  commenters  argue  that 
because  SMCRA  does  not  explicitly 
provide  any  right  to  recover  punitive 
damages  as  compensation  for 
subsidence  effects,  it  implicitly  limits  a 
surface  owner's  right  to  full 
compensation  or  repair  for  subsidence 
damage  and  nothing  more.  One 
commenter  writes,  "[nleither  SMCRA 
nor  the  regulations  thereunder  provide 
that  operators  of  underground  coal 
mines  shall  'repair  or  compensate'  and 
pay  such  additional  damages  as  a  jury 
may  assess  for  punishment  or 
otherwise."  Thus,  section  9-16-91(f) 
merely  makes  specific  what  was  implied 
by  SMCRA. 

Response:  Nothing  in  SMCRA  or  the 
implementing  Federal  regulations 
explicitly  or  implicitly  limits  the 
remedies  available  to  surface 
landowners  for  damages  to  protected 
structures  and  water  supplies  caused  bv 
subsidence  to  only  those  listed  at 
sections  516  and  720  of  SMCRA  and  the 
Federal  regulations  at  30  CFR 
817.121(c).  SMCRA  provides  minimum 
standards  for  repair  and  compensation 
of  subsidence  related  damage  to 
protected  structures  and  for  replacement 
of  protected  water  supplies.  States  must, 
at  the  very-  least,  adopt  these  minimum 
standards.  Any  remedies  available 
under  State  law  which  exceed  the 
minimum  requirements  set  forth  in 
SMCRA  are  not  changed  by  SMCRA. 
However,  a  State  may  change  or  limit 
only  those  available  remedies  that 
exceed  those  found  in  SMCRA  without 
violating  SMCRA.  As  discussed  in  III. 
Director's  Findings,  Alabama's  program 
provides  these  minimum  standards. 

(4)  Many  commenters  state  that 
Alabama's  common  law  is  different 
from  SMCRA  because  it  requires  a  coal 
mine  operator  to  get  the  express 
permission  of  the  surface  owner  before 
subsiding  the  land.  Supporters  contend 
that  SMCR.,'\  does  not  require  this.  One 


commenter  points  to  a  1997  proposed 
rule  published  by  OSM  (62  FR  4864)  as 
proof  that  SMCRA  and  the 
implementing  regulations  do  not  require 
coal  mine  operators  to  obtain  the 
consent  of  surface  owners  to  subside  the 
land.  The  existing  common  law 
provision,  therefore,  is  inconsistent  with 
SMCRA  and  the  Alabama  counterpart. 
Section  505(a)  of  SMCRA  states  that 
SMCRA  supercedes  any  state  law  that  is 
inconsistent  with  its  provisions. 
Therefore,  the  common  law  is 
superceded  by  SMCR.^  and  Alabama's 
counterpart,  the  addition  of  this  section 
just  makes  it  clear  that  the  common  law- 
is  superceded. 

Response:  Please  refer  to  our  response 
to  the  comment  at  IV.  Summary  and 
Disposition  of  Comments  Public 
Comments  A.  Comments  Pertaining  to 
the  Impact  of  S.V/C/L-i  on  Alabama 
Common  Law. 

(5)  One  commenter  states  that  a 
surface  owner  in  Alabama  should  not  be 
allowed  to  recover  punitive  damages  for 
subsidence  damage  because  Congress 
specifically  encourages  longwall 
mining. 

Response:  SMCRA  does  not 
specifically  encourage  longwall  mining, 
but  at  section  102(k)  "encourages  the 
full  utilization  of  coal  resources  through 
the  de\elopment  and  application  of 
underground  extraction  technologies.  " 
Further,  section  520(e)  of  SMCRA  does 
not  restrict  the  right  that  any  person  (or 
class  of  persons)  may  have  under  any 
State  statute  or  common  law  to  seek 
enforcement  of  an\  of  the  provisions  of 
SMCRA  and  its  implementing 
regulations  or  to  seek  any  other  relief 
available  under  State  law.  The 
limitation  of  additional  damages  as 
related  to  certain  types  of  mining  is  a 
matter  outside  the  scope  of  SMCR,-\. 

(6)  Finally,  commenters  contend  that 
current  Alabama  common  law  is  more 
stringent  than  SMCR.'^  because  it  allows 
for  the  recovery  of  punitive  damages. 
This  is  inconsistent  with  Alabama's 
surface  mining  law  that  states  that  its 
rules  and  regulations  cannot  be  more 
stringent  than  the  federal  surface  mining 
law. 

Response  In  approving  or 
disappro\ing  any  amendment,  we  can 
only  consider  whether  the  amendment 
satisfies  the  applicable  program  and 
amendment  approval  criteria  of  30  CFR 
732.15  and  732.1  7(h)(10).  The 
stringency  of  an  amendment  compared 
to  other  State  laws  is  not  relevant  to  this 
amendment.  Therefore,  we  cannot 
consider  it  in  our  decision  making. 

b.  Opposing  Comments.  (1) 
Opponents  question  the 
constitutionality  of  this  provision.  One 
commenter  states  that  "[bly  restricting 


36336 


Federal  Register  /  Vol.  65,  No.  Ill /Thursday.  June  8.  2000 /Rules  and  Regulations 


punitive  (Idma^cs  in  the  fa.shion 
propostui.  the  landowners" 
constitutional  rights  are  violated." 
Another  coninienfer  states  that  this 
section  "will  not  withstand 
constitutional  challenges,  either  under 
Alahaina's  constitution  or  the  federal 
constitution,  because  it  is  an  unlawful 
taking  of  property,  favors  one  class  of 
citizens  over  another,  and  violates  the 
landowner's  right  to  <i  |urv  trial  through 
its  limitations  on  damages." 
Hfsponsf:  In  approving  or 
disapproving  any  amendment,  we  can 
only  consider  whether  the  anuuidment 
satisfies  the  applicable  program  and 
amendment  approval  criteria  of  '.W  (!FK 
7.32.1.5  and  7;<2.17{h|(l())  The 
constitutionality  of  an  amtfndment  is 
something  that  nnist  be  addressed  hv 
the  institutions  ui  the  .State  with  the 
authority  to  determme  such  issues 

(2)  Several  commenters  argue  that 
because  SNKIRA  does  not  »>xpli{  itlv 
limit  a  surface  owner's  right  to  full 
c:ompensation  or  repair  for  subsidenc*' 
damage  and  nothing  more,  it  implicitly 
allows  surface  owners  to  seek  punitive 
damages  as  compensation  for 
subsidence  effects.  .S»'ction  H-lti-^KD  of 
ASNUIRA  narrows  <i  surface  owner's 
common  law  and  remedial  rights  in 
dintct  contravention  of  this  implicit 
congressional  intent 

Rfsf>oi\sf  Nothing  III  .SM(!KA  or  the 
implementing  Feder.il  regul.itions 
t'xplicitU  or  implu  itlv  limits  the 
remedies  available  to  surface 
landowners  for  damagf^s  to  protected 
structures  ,ind  water  supplies  caused  by 
subsidenc*'  to  oiiK  those  listed  ,it 
sections  5Ui  and  720  of  .SMCKA  and  the 
P'ederal  regulations  at  30  C'.FR 
817  121((  )   .Section  .'J20(e)  of  SMCRA 
tioes  not  restrict  the  right  that  <iny 
person  (or  class  of  pt^rsons)  may  have 
under  any  .State  statute  or  common  law 
to  seek  enforcement  of  any  of  the 
provisions  of  .SMCiRA  and  its 
implementing  regulations  or  to  seek  any 
other  relief  under  .State  law.  The 
changes  to  .State  l.iw  in  section  9-lt>-'>l 
of  ASMC'.RA  as  »>nacted  by  the  Alabama 
legislature  and  as  clarified  by  us  and 
Alabama  do  not  conflict  with  the 
requirements  found  in  SMCIRA.  Please 
refer  to  111.  Director's  F'indings. 

(3)  Several  commenters  also  point  out 
that  SMCIRA  exists  to  regulate  the 
mining  intlustry.  yet  this  provision  does 
nothing  to  add  to  that  regulation. 
Instead,  it  provides  civil  justice  reform 
to  allow  the  industry  to  violate  surface 
owners'  rights  with  impunity. 
()pf)onents  contend  that  civil  justice 
reform  does  not  belong  in  a  regulatory 
Act   One  commenter  writes,  "|l|et 
SMCRA  regulate  mining  industry  and 
let  the  surface  owner's  damages  be 


governed  by  the  substantive  law  of 
property,  contracts,  tort  and  damages." 
Another  commenter  stated  that  he  was 
disturbed  by  the  attempt  to  use  SMCRA 
as  a  vehicle  for  fort  reform  in  Alabama. 

Rfspnnsp:  In  approving  or 
disapproving  any  amendment,  we  can 
only  consider  whether  the  amendment 
satisfies  the  applicable  program  and 
amendment  approval  criteria  of  30  CFR 
732.1.5  and  732.17(h)(10).  .Section  720  of 
SMCRA  provides  minimum  standards 
that  underground  coal  operators  must 
adhere  to  regarding  the  repair  and 
compensation  for  subsidence  damage  to 
protected  structures  and  replacement  of 
water  for  subsidence  damage  to 
protected  water  supplies  In  part, 
section  9-16-91(0  of  ASMCRA  pertains 
to  the  remedies  for  subsidence  damage 
and  subsidence  damage  agreements  and 
does  not  conflict  with  SMCRA.  We  are 
approving  these  provisions  because  they 
are  no  less  stringent  than  the 
corresponding  provisions  in  SMCRA. 
Please  refer  to  III.  [director's  Findings  D. 

(4)  .Some  i:ommenters  acknowledge 
that  this  provision  may  not  affect  the 
day-to-day  operation  of  A.SMC^,  but 
beiieve  it  will  have  a  great  impact  on 
.A.SMC's  ability  tfi  control  the  mining 
industry  because  it  removes  all 
deterrents  on  subsidence.  One 
commenter  writes,  "The  purpose  of 
[lunitive  damagt^s  is  not  to  compensate 
for  the  injury  suffered,  but  rather  to 
punish  the  defendant  for  his  conduct 
and  to  deter  the  defendant  and  others 
from  engaging  in  the  same  conduct.  If  a 
coal  mining  lompany  engages  in 
activities  that  would  sub)ec:t  it  to 
punitive  damagt's.  then  it  disserves  to  be 
punished  just  like  every-  other  industry' 
operating  within  Alabama   What  will 
come  of  landowners  rights  if  the  only 
potential  deterrent  is  removed'^' 
Another  commenter  states  that  this 
provision  alhnvs  underground  mining 
companies  to  intentionally  take  the 
domestic  water  supplies  from  the 
landowners  and  force  the  landowners 
into  long  and  costly  legal  battles  with 
little  adverse  economic  consequences.  A 
third  commenter  points  out  that  this 
[irovision  (diminates  a  mining 
company's  liability  for  damage  to 
[)ers(mal  property,  damage  to  physical 
in)ury.  or  wrongful  death  or  emotional 
distress. 

Response:  For  damage  caused  by 
subsidence,  section  720  of  SMCRA  only 
requires  coal  companies  to  compensate 
or  repair  for  material  damage  to 
protected  structures  and  to  replace  for 
damage  to  protec;ted  water  supplies.  As 
stated  in  III  Director's  Findings, 
Alabama's  program  provides  these 
remedies.  Any  additional  remedies 
including  punitive  damages  are  beyond 


the  scope  of  SMCRA.  However,  section 
520(e)  of  SMCRA  allows  any  person  (or 
class  of  persons)  to  seek  enforcement  of 
any  of  the  provisions  of  SMCRA  or  any 
other  relief  that  he  or  she  may  have 
under  State  statute  or  common  law.  Any 
remedies  under  .State  law  which  exceed 
the  minimum  requirements  set  forth  in 
SMCRA  are  not  changed  by  SMCRA. 
However,  a  State  may  change  or  limit 
only  those  remedies  that  exceed  those 
found  in  SMCRA  without  violating 
SMCRA. 

(5)  Other  commenters  believe  that 
while  the  provision  will  not  inhibit  the 
remedial  requirements  to  repair  or 
compensate  for  damages  to  structures,  it 
will  undermine  the  purpose  of 
SMCRA — to  fully  protect  the  rights  of 
surface  landowners.  One  commenter 
writes,  "This  approach  of  limiting 
remedies  for  actual  damage  suffered 
simply  does  not  provide  adequate 
protection  for  surface  property  owners." 

Response:  Please  refer  to  our  response 
to  comment  number  four  (4)  of  this 
section. 

(B)  Some  commenters  state  that  this 
provision  is  especially  unfair  to  those 
landowners  that  have  the  absolute  right 
to  support  of  their  surface  in  its  natural 
state.  One  commenter  contends  that 
section  9-15-91(0  does  not  provide 
adequate  protection  for  those  persons 
whose  property  has  been  damaged  by 
underground  mining  operations  and 
have  not  waived  their  rights  to  the 
support  of  their  surface  interests 
through  appropriate  contractual 
provisions.  Another  commenter  writes, 
"statutory-  remedies  provided  under  a 
legislative  act  should  not  necessarily  be 
the  exclusive  method  used  in 
determining  the  amount  of  recoverable 
damages  in  cases  where  the  surface 
owner  has  not  waived  his  or  her  right 
of  support  and  where  his  property  is.  in 
fact,  permanently  and  severely 
damaged." 

Response:  For  damage  caused  by 
subsidence,  section  720  of  SMCRA  only 
requires  coal  companies  to  compensate 
or  repair  for  material  damage  to 
protected  structures  and  to  replace  for 
damage  to  protected  water  supplies.  As 
stated  in  III.  Director's  Findings, 
Alabama's  program  provides  these 
remedies.  Any  additional  remedies 
including  punitive  damages  are  beyond 
the  scope  of  SMCRA.  However,  section 
520(e)  of  SMCRA  allows  any  person  (or 
class  of  persons)  to  seek  enforcement  of 
any  of  the  provisions  of  SMCRA  or  any 
other  relief  that  he  or  she  may  have 
under  State  statute  or  common  law.  Any 
remedies  under  State  law  which  exceed 
the  minimum  requirements  set  forth  in 
SMCRA  are  not  changed  by  SMCRA. 
However,  a  State  may  change  or  limit 
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only  those  remedies  that  exceed  those 
found  in  SMCRA  w-ithout  violating 
SMCRA.  In  addition,  sections  507(b)(9) 
and  510(b)(6)(C)  of  SMCRA  clearly 
provide  that  nothing  in  SMCRA  shall  be 
construed  to  authorize  the  regulatory 
authority  to  adjudicate  property  rights 
or  title  disputes.  Instead,  matters 
concerning  these  issues  are  to  be 
determined  in  accordance  with  State 
law.  Changes  in  property  rights  or  title 
disputes  must  be  addressed  by  the 
institutions  in  the  State  with 
responsibilities  for  resolving  such 
issues.  Also,  please  refer  to  IV. 
Summary  and  Disposition  of  Comments 
Public  Comments  A.  Comments 
Pertaining  to  the  Impact  of  SMCRA  on 
Alabama  Common  Law. 

(7)  One  commenter  asserts  that  actual 
cost  of  repair  of  an  existing  structure 
does  not  always  reflect  the  actual  loss  of 
value  that  the  structure  may  have 
suffered  as  a  result  of  undermining.  He 
writes,  "The  language  of  the  Act  in  this 
provision  w-ould  apparently  lead  to  the 
especially  bizarre  result  that  no  recovery 
at  all  would  be  available  in  situations 
where  damage  is  particularly  severe." 
Further,  the  commenter  points  out  that 
the  value  of  land  typically  includes  not 
only  the  current  use  of  the  land,  but  also 
any  potential  future  use.  This  provision 
would  not  alloyv  these  values  to  be 
taken  into  account  when  determining 
the  loss  in  value  of  property  as  a  result 
of  subsidence.  The  commenter 
concludes  that  this  provision  is  "grossly 
unfair  to  the  surface  landowner  and 
amounts  to  a  serious  deprivation  of 
importcmt  property  rights  that  have  been 
traditionally  and  are  otherwise 
presently  protected  by  Alabama  law." 

Response:  For  damage  caused  bv 
subsidence,  section  720  of  SMCRA  only 
requires  coal  companies  to  compensate 
or  repair  for  material  damage  to 
protected  structures  and  to  replace  for 
damage  to  protected  water  supplies.  As 
stated  in  III.  Director's  Findings. 
Alabama's  program  provides  these 
remedies.  Any  additional  remedies 
including  punitive  damages  are  beyond 
the  scope  of  SMCRA.  However,  section 
520(e)  of  SMCRA  allows  any  person  (or 
class  of  persons)  to  seek  enforcement  of 
any  of  the  provisions  of  SMCRA  or  any 
other  relief  that  he  or  she  may  have 
under  State  statute  or  common  law.  Any 
remedies  under  State  law  which  exceed 
the  minimum  requirements  set  forth  in 
SMCRA  are  not  changed  by  SMCRA. 
However,  a  State  may  change  or  limit 
only  those  remedies  that  exceed  those 
found  in  SMCRA  without  violating 
SMCRA. 

(8)  One  commenter  states  that  the 
limitation  of  punitive  damages  is  not 
inappropriate  as  a  general  manner. 


However,  in  cases  where  fraud  or 
misrepresentation  has  served  as  the 
basis  for  the  permit,  the  ability  of  a 
surface  owner  to  seek  and  obtain 
punitive  damages  should  not  be  limited. 
The  commenter  believes  that  Alabama 
needs  to  clarif\'  the  language  in  this 
section  to  make  it  clear  that  punitive 
damages  are  limited  only  in  cases  where 
lawful  activities  are  being  undertaken. 
Response:  We  believe  tnat  Alabama's 
amendment  makes  it  clear  that  the 
provisions  at  section  9-1 6-91  (f)  onlv 
apply  in  cases  w-here  lawful  activities 
are  being  undertaken.  If  the  operator  is 
found  to  have  engaged  in  intentional, 
willful,  or  wanton  conduct  that  is  not  in 
substantial  compliance  w-ith  a  permit, 
the  ability  to  seek  additional  damages  is 
preserved.  Please  refer  to  III.  Director's 
Findings  D.l. 

V.  Director's  Decision 

Based  on  the  above  findings,  we  are 
approving  the  amendments  to  the 
Alabama  program. 

To  implement  this  decision,  we  are 
amending  the  Federal  regulations  at  30 
CFR  part  901,  which  codif\-  decisions 
concerning  the  Alabama  program.  We 
are  making  this  final  rule  effective 
immediately  to  expedite  the  State 
program  amendment  process  and  to 
encourage  Alabama  to  bring  its  program 
info  conformity  with  the  Federal 
standards  w-ithout  undue  delay.  SMCR.A 
requires  consistency  of  State  and 
Federal  standards. 

VI.  Procedural  Determinations 

Executive  Order  12866 — Regulatory 
Planning  and  Review 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
under  Executive  Order  12866. 

Executive  Order  12630 — Takings 

This  rule  does  not  have  takings 
implications.  This  determination  is 
based  on  the  analysis  performed  for  the 
counterpart  federal  regulation. 

Executive  Order  13132 — Federalism 

This  rule  does  not  have  federalism 
implications.  SMCRA  delineates  the 
roles  of  the  federal  and  state 
governments  with  regard  to  the 
regulation  of  surface  coal  mining  and 
reclamation  operations.  One  of  the 
purposes  of  SMCRA  is  to  "establish  a 
nationwide  program  to  protect  society 
and  the  environment  from  the  adverse 
effects  of  surface  coal  mining 
operations."  Section  503(a)(1)  of 
SMCRA  requires  that  state  laws 
regulating  surface  coal  mining  and 
reclamation  operations  be  "'in 
accordance  with"  the  requirements  of 
SMCRA,  and  section  503(a)(7)  requires 


that  state  programs  contain  rules  and 
regulations  "consistent  with" 
regulations  issued  by  the  Secretary- 
pursuant  to  SMCRA. 

Executive  Order  12988— Civil  fustice 
Reform 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988  and 
has  determined  that,  to  the  extent 
allowed  by  law-,  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  fb)  of  that  section.  How-ever.  these 
standards  are  not  applicable  to  the 
actual  language  of  state  regulatory- 
programs  and  program  amendments 
since  each  program  is  drafted  and 
promulgated  by  a  specific  state,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  1255)  and 
30  CFR  730.11,  732.15.  and 
732.1 7(h)(10),  decisions  on  proposed 
state  regulatory-  programs  and  program 
amendments  submitted  by  the  states 
must  be  based  solely  on  a  determination 
of  whether  the  submittal  is  consistent 
with  SMCRA  and  its  implementing 
federal  regulations  and  whether  the 
other  requirements  of  30  CFR  parts  730. 
731,  and  732  have  been  m.et. 

Sational  Environmental  Policy  Act 

Section  702(d)  of  SMCR.A.  (30  U.S.C. 
1292(d))  provides  that  a  decision  on  a 
proposed  state  regulatory  program 
provision  does  not  constitute  a  major 
federal  action  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (NEPA)  (42 
U.S.C.  4332(2)(C)).  A  determination  has 
been  made  that  such  decisions  are 
categorically  excluded  from  the  NEPA 
process  (516  DM  8. 4. A). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507efseq.). 

Regulator^-  Flexibility-  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  the  state  submittal 
w-hich  is  the  subject  of  this  rule  is  based 
upon  counterpart  federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
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promulgated  by  OSM  will  be 
implementod  hv  the  state.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic, 
impact,  the  Dt^partmont  relied  upon  the 
data  and  assumptions  for  the 
counterpart  federal  regulation. 

Small  Business  Rfgulatory  Enforcement 
Fairness  Act 

This  rule  is  not  a  major  rule  under  5 
U.S.C.  804(2).  the  Small  Business 
Regulatory  Enforcement  Fairness  Act. 
This  rule: 

a.  Does  not  have  an  annual  effect  on 
the  economy  of  $100  million. 

b.  Will  not  cause  a  major  increase  in 
costs  or  prices  for  t:onsumers. 
individual  industries,  federal,  state,  or 
local  government  agencies,  or 
geographic;  regions. 

c.  Does  not  nave  significant  adverse 
effects  on  competition,  employment. 


investment,  prcjductivity.  innovation,  or 
the  ability  of  U.S.  based  enterprises  to 
compete  with  foreign-based  enterprises. 

This  determination  is  based  upon  the 
fact  that  the  state  submittal  which  is  the 
subject  of  this  rule  is  based  upon 
counterpart  federal  regulations  for 
which  an  analysis  was  prepared  and  a 
determination  made  that  the  federal 
regulation  was  not  considered  a  major 
rule. 

Unfunded  Mandates 

This  rule  will  not  impose  a  cost  of 
$100  million  or  more  in  any  given  year 
on  any  governmental  entity  or  the 
private  sector. 

List  of  Subjects  in  30  CFR  Part  901 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 


Dated:  May  Ifi.  2000. 

Charles  E.  Sandberj;. 

Acting  Rfgional  Dirfctor.  Mid-Ciintinrnt 
Regional  Coordinating  CcnliT 

For  the  reasons  set  out  in  the 
preamble.  30  CFR  part  901  is  amended 
as  set  forth  below: 

PART  901— ALABAMA 

1.  The  authority  citation  for  Part  901 
continues  to  read  as  follows: 

Authority:  30  L'.S.C.  1201  et  spq 

2.  Section  901.15  is  amended  in  the 
table  by  adding  a  new  entry  in 
chronological  order  by  "Date  of  final 
publication"  to  read  as  follows: 

S  901 .1 5    Approval  of  AlalMma  regulatory 
program  amendments. 


Onginal  amendment  submission  date 


Date  of  final  publication 


CitatiorVdescnption 


August  17,  1999      June  8,  2000 ASMCRA     sections 

(e)(4),  and  (f) 


9-16-91(e)(1),     (e)(3). 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Pan  117 

[CGD09-00-0011 
RIN-2115-AE47 

Drawbridge  Operation  Regulations; 
Pine  River  (Charlevoix).  Michigan 

AGENCY:  Coast  Guard.  DOT 

ACTION:  Direct  final  rule,  i  iMifirmafion  of 

effec  five  ihitc 

SUMMARY:  On  March  21^.  JOOO,  the  tioast 
Chiard  published  a  dirt'c:t  final  rule  (B5 
PR  1,t2:1H.  (:c;D()M-()0-()()1|  in  the 
Federal  Register  Tins  dircc  t  fiii.il  rulf 
notified  the  pubiu  of  the  ( ioiist  ( iuard  s 
uitent  to  revise  the  operating  regul.itmns 
governing  the  U.S   Route  :U  bridge,  mile 
0  :t  liver  fine  River  in  ("harlevnix, 
Mic:higaii,  to  ,ille\  late  vehii  ul.ir  traffic 
congestiiin  during  the  peak  tourist 
season  while  still  [)rn\  idmg  for  the 
reasonable  ne«'ds  of  navi^.itiou  The; 
Coast  (luard  h.i.s  nut  rei  eivcd  ,iii\ 
adverse  conuiinits  or  anv  iintu  c  nt 
intent  to  submit  adverse  comments 
objecting  to  this  rule  as  written 
Therefort',  this  rule  will  go  into  effect  as 
sc:heduled 


DATES:  The  effective  date  of  the  direct 
final  rule  is  confirmed  as  [une  20.  2000. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

.Scot  M.  Striffier.  Project  Manager.  Ninth 
Coast  (}uard  District  (obr),  at  (216)  902- 
6084. 

Ddti'd    Mrt\  24.  2000 
jamefi  D.  Hull. 

Bt'ar  Admiral.  I'  S.  Coast  Guard  Commandir. 
Ninth  Coast  Guard  District. 
IFK  DcM    00-141  S4  Filed  6-7-00;  8:45  am) 

9ILUNG  CODE  4910-1 5-U 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 

[CGD01-00-137) 

RIN2115-AA97 

Safety  Zone:  Fireworks  Display,  New 
York  Hart}or,  Ellis  island 

agency:  Coast  Cuard,  DOT 
ACTION:  Temjjorary  final  rule. 


summary:  The  Coast  Guard  is 
establishing  a  temporary  safety  zone  for 
a  fireworks  displa\  located  on  New 
York  Harbor  This  actum  is  necessary  to 
provide  for  the  safety  of  life  on 
navigable  waters  during  the  event.  This 
action  is  intended  to  restrict  vessel 
traffic  in  a  portion  of  New  York  Harbor. 


DATES:  This  rule  is  effective  from  8  p.m. 
(e.s.f.)  until  9:30  p.m.  (e.s.t.)  on  June  28, 
2000 

ADDRESSES:  Comments  and  material 
received  from  the  public,  as  well  as 
documents  indicated  in  this  preamble  as 
being  available  in  the  docket,  are  part  of 
docket  {CGDOl-00-137)  and  are 
available  for  inspection  or  copying  at 
Coast  Guard  Activities  New  Y'ork.  212 
Coast  Guard  Drive,  room  204,  Staten 
Island.  New  York  10305.  between  8  a.m. 
and  3  p.m..  Monday  through  Friday, 
except  Federal  holidavs.  The  telephone 
number  is  (718)  354-4012. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  M.  Day.  Waterways 
Oversight  Branch.  Coast  Guard 
,\c;tivities  New  York  (718)  354-4012. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

We  did  not  publish  a  notic;e  of 
proposed  rulemaking  (NPRM)  for  this 
regulation.  Under  5  U.S.C.  553(b)(8).  the 
Coast  Guard  finds  that  good  cause  exists 
fur  not  publishing  an  NPRM.  Gocjd 
cause  exists  for  not  publishing  an  NPRM 
due  to  the  date  the  Application  for 
Approval  of  Marine  Event  was  received, 
there  was  insufficient  time  to  draft  and 
publish  an  NPRM,  Further,  it  is  a  local 
event  with  minimal  impact  cm  the 
waterway,  vessels  mav  still  transit 
through  New  York  Harbor  during  the 
event,  the  zone  is  only  in  affect  for  IV2 
hours  and  vessels  can  be  given 


permission  to  transit  the  zone  except  for 
about  45  minutes  during  this  time.  Any 
delay  encountered  in  this  regulation's 
effective  date  would  be  contrary  to 
public  interest  since  immediate  action  is 
needed  to  close  the  waterway  and 
protect  the  maritime  public  from  the 
hazards  associated  with  this  fireworks 
display. 

Under  5  U.S.C.  553(d)(3),  the  Coast 
Guard  finds  that  good  cause  exists  for 
making  this  rule  effective  less  than  30 
days  after  publication  in  the  Federal 
Register.  This  is  due  to  the  following 
reasons:  it  is  a  local  event  with  minimal 
impact  on  the  waterway,  vessels  may 
still  transit  through  New  York  Harbor 
during  the  event,  the  zone  is  only  in 
affect  for  1 V2  hours  and  vessels  can  be 
given  permission  to  transit  the  zone 
except  for  about  45  minutes  during  this 
time.  Vessel  traffic  will  still  be  able  to 
transit  through  Anchorage  Channel  as  it 
is  unaffected  by  this  zone.  Vessels  will 
still  be  able  to  anchor  in  Federal 
Anchorage  No.  20-B.  to  the  north,  and 
20-C.  to  the  south.  Additionally,  vessels 
will  not  be  precluded  from  mooring  at 
or  getting  underway  from  commercial  or 
recreational  piers  in  the  vicinity  of  the 
zone. 

Background  and  Purpose 

The  Coast  Guard  has  received  an 
application  to  hold  a  fireworks  program 
on  the  waters  of  New  York  Harbor.  This 
regulation  establishes  a  safety  zone  in 
all  waters  of  New  York  Harbor  within  a 
180-yard  radius  of  the  fireworks  barge  in 
approximate  position  40°41'40.3'TvI. 
074°02'33.5'^  (NAD  1983),  about  235 
yards  south  of  Ellis  Island.  The  safety 
zone  is  in  effect  from  8  p.m.  (e.s.t.)  until 
9:30  p.m.  (e.s.t.)  on  Wednesday,  June  28, 
2000.  There  is  no  rain  date  for  this 
event.  The  safety  zone  prevents  vessels 
from  transiting  a  portion  of  New  York 
Harbor  and  is  needed  to  protect  boaters 
from  the  hazards  associated  with 
fireworks  launched  from  a  barge  in  the 
area.  Recreational  and  commercial 
vessel  traffic  will  still  be  able  to  transit 
through  Anchorage  Channel  as  it  is 
unaffected  by  this  zone.  Additionally, 
vessels  will  still  be  able  to  anchor  in 
Federal  Anchorage  No.  20-B,  to  the 
north,  and  20-C.  to  the  south.  This 
safety  zone  precludes  the  waterway 
users  from  entering  only  the  safety  zone 
itself.  Public  notifications  will  be  made 
prior  to  the  event  via  the  Local  Notice 
to  Mariners. 

Regulatory  Evaluation 

This  final  rule  is  not  a  significant 
regulatory  action  imder  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 


Order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  under 
that  Order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  February  26,  1979).  The 
Coast  Guard  expects  the  economic 
impact  of  this  final  rule  to  be  so 
minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  lOe  of  the 
regulatory  policies  and  procedures  of 
DOT  is  unnecessary.  This  finding  is 
based  on  the  minimal  time  that  vessels 
will  be  restricted  from  the  zone,  that 
vessels  may  still  transit  through  New 
York  Harbor  during  the  event,  that 
vessels  may  still  anchor  in  Federal 
Anchorage  No.  20-B,  to  the  north,  and 
20-C,  to  the  south,  that  vessels  will  not 
be  precluded  from  mooring  at  or  getting 
underway  from  commercial  or 
recreational  piers  in  the  vicinity  of  the 
zone,  and  advance  notifications  which 
will  be  made. 

The  size  of  this  safety  zone  was 
determined  using  National  Fire 
Protection  Association  and  New  York 
City  Fire  Department  standards  for  6" 
mortars  fired  from  a  barge  combined 
with  the  Coast  Guard's  knowledge  of 
tide  cuid  current  conditions  in  the  area. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.).  the  Coast  Guard 
considered  whether  this  final  rule  will 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
"Small  entities"  include  small 
businesses,  not-for-profit  organizations 
that  are  independently  owned  and 
operated  and  are  not  dominant  in  their 
fields,  and  governmental  jurisdictions 
with  populations  of  less  than  50,000. 

For  reasons  discussed  in  the 
Regulatory  Evaluation  above,  the  Coast 
Guard  certifies  under  section  605(b)  of 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  seq.)  that  this  final  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Collection  of  Information 

This  final  rule  does  not  provide  for  a 
collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  etseq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
final  rule  under  the  principles  and 
criteria  contained  in  Executive  Order 
13132  and  has  determined  that  this  final 
rule  does  not  have  implications  for 
federalism  under  that  Order. 

Unfunded  Mandates 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  [Pub.  L. 


104-4.  109  Stat.  48)  requires  Federal 
agencies  to  assess  the  effects  of  certain 
regulatory  actions  on  State,  local,  and 
tribal  governments,  and  the  private 
sector.  UMRA  requires  a  written 
statement  of  economic  and  regulators- 
alternatives  for  rules  that  contain 
Federal  mandates.  A  Federal  mandate  is 
a  new  or  additional  enforceable  duty 
imposed  on  any  State,  local,  or  tribal 
government,  or  the  private  sector.  If  anv 
Federal  mandate  causes  those  entities  to 
spend,  in  the  aggregate,  $100  million  or 
more  in  any  one  year,  the  UMRA 
analysis  is  required.  This  final  rule  does 
not  impose  Federal  mandates  on  any 
State,  local,  or  tribal  governments,  or  the 
private  sector. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  final  rule 
and  concluded  that  under  figure  2-1 . 
paragraph  34(g),  of  Commandant 
Instruction  M16475.1C,  this  final  rule  is 
categorically  excluded  from  further 
environmental  documentation.  This  rule 
fits  paragraph  34(g)  as  it  establishes  a 
safety  zone.  A  "Categoric:al  Exclusion 
Determination"  is  available  in  the 
docket  for  inspection  or  copying  where 
indicated  under  ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors.  Marine  Safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterwavs. 


Regulation 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  Part  165  as  follows: 

PART  165— {AMENDED] 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authority;  33  U.S.C.  1231;  50  U.S.C.  191; 
33  CFR  l.o'5-l(g).  6.04-1.  6.04-6.  160.5;  49 
CFR  1.46. 

2.  Add  temporary  §  165.T01-137  to 
read  as  follows: 

§  1 65.T01  -1 37    Safety  Zone:  Fireworks 
Display,  New  York  Hart>or,  Ellis  Island. 

(a)  Location.  The  following  area  is  a 
safety  zone:  All  waters  of  New  York 
Harbor  within  a  180-yard  radius  of  the 
fireworks  barge  in  approximate  position 
40°41'40.3  "  N  074°02'33.5"  W  (NAD 
1983).  about  235  yards  south  of  Ellis 
Island. 

(b)  Effective  period.  This  section  is 
effective  from  8  p.m.  (e.s.t.)  until  9:30 
p.m.  (e.s.t.)  on  June  28.  2000.  There  is 
no  rain  date  for  this  event. 
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(c)  Regulations  (1)  Th«  gonoral 
rpgulations  containiHi  in  33  CFR  165.23 
apply 

(2)  All  persons  and  vessels  shall 
Ciomply  with  the  instriurtions  (if  the 
Coast  Guard  Ciaptain  of  the  Port  or  the 
designated  on-scene-patrol  personnel. 
Those  personnel  comprise 
commissioned,  warrant,  and  petty 
officers  of  the  (loast  Ciiiard.  Upon  being 
hailed  by  a  U  S  Coast  (iuard  vessel  by 
siren,  radio,  flashing  light,  or  other 
means,  the  operator  of  a  vessel  shall 
proceed  as  directed. 

Uated:  May  30.  2000 
R.E.  Bennis, 

Captain,  f '  S.  Coast  Guard.  Captain  of  the 
Port.  New  York. 

IFR  Doc  0()-14.S()H  Filed  f>-7-<)0;  H:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  165 

[CGO01 -00-005]  « 

RIN2115-AA97 

Safety  Zona:  Coast  Guard  Actlvitlas 
New  York  Annual  Fireworks  Displays 

agency:  Coast  (Juard.  DOT 
ACTION:  Final  rule. 


SUMMARY:  The  Coast  Guard  is 
establishing  five  permanent  safety  zones 
for  annual  fireworks  displays  located  on 
Sandy  Hook  Bay.  Rondout  Creek, 
Hempstead  Harbor,  the  Arthur  Kill,  and 
the  Hudson  River  This  action  is 
necessary  to  provide  for  the  safety  of  life 
on  navigable  waters  during  the  events. 
This  action  is  intended  to  restrict  vessel 
traffic  in  a  portion  of  Sandy  Hook  Bay, 
Rondout  Cre(?k.  Hempstead  Harbor,  the 
Arthur  Kill,  and  the  Hudson  River 
DATES:  This  rule  is  effective  June  8, 
2000. 

ADDRESSES:  Comments  and  material 
received  from  the  public,  as  well  as 
documents  indicated  in  this  preamble  as 
being  available  in  tht?  doi:ket.  are  part  of 
docket  (CGD01-()()-00.S)  anii  are 
available  for  inspection  or  t:opving  at 
Waterways  Oversight  Branch,  room  204. 
Coast  Guard  Activities  New  York,  212 
Coast  Ciuard  Drive.  Staten  Island.  NY 
between  8  a.m  and  3  p.m..  Monday 
through  Friday,  except  Federal  holidays 

FOR  FURTHER  INFORMATION  CONTACT: 

Lieutenant  M  Day,  Waterways 
Oversight  Branch,  Coast  Guard 
Ac;tivities  New  York  (718)  354-4012 


SUPPLEMENTARY  INFORMATION: 
Re^latory  Information 

On  April  26.  2000.  we  published  a 
notice  of  proposed  rulemaking  (NPRM) 
entitled  Safety  Zone:  Coast  Guard 
Activities  New  York  Annual  Fireworks 
Displays  in  the  Federal  Register  (65  FR 
24436).  We  rec;eived  no  letters 
commenting  on  the  proposed  rule.  No 
public  hearing  was  requested,  and  none 
was  held. 

Under  5  U.S.C.  553(d)(3),  the  Coast 
Guard  finds  that  good  cause  exists  for 
making  this  rule  effective  less  than  30 
days  after  publication  in  the  Federal 
Register.  This  is  due  to  the  following 
reasons:  They  are  locally  supported, 
annual  events  with  minimal  impact  on 
the  waterways,  the  zones  are  only  in 
affect  for  1 ' ,:  hours  and  vessels  can  be 
given  permission  to  transit  the  zones 
except  for  about  45  minutes  during  this 
time,  the  public  was  additionally 
notified  of  the  NPRM  via  the  First  Coast 
Guard  District  Local  Notice  to  Mariners 
Number  019,  dated  May  9,  2000. 
Additionally,  vessel  traffic  can  transit 
around  the  safety  zones  with  the 
exception  of  the  locations  in  Sandy 
Hook  Bay  and  Rondout  Creek,  vessels 
will  not  be  precluded  from  getting 
underway,  or  mooring  at,  any  piers  or 
marinas  currently  located  in  the  vicinity 
of  the  safety  zones  with  the  exception  of 
the  locations  in  Sandy  Hook  Bay  and 
Rondout  Creek.  The  sponsors  of  the 
displays  held  in  Highlands,  NJ  and 
Kingston,  NY  reported  they  have  not 
received  any  objections  from  the  public 
for  these  annual  displays  dating  back  to 
1997.  The  display  in  Highlands,  NJ  has 
been  held  in  the  same  location  for  5 
years  and  the  display  in  Kingston,  NY 
has  been  held  in  the  same  location  for 
10  years. 

Background  and  Purpose 

The  Coast  Guard  is  establishing  five 
permanent  safety  zones  that  will  be 
aciivated  for  fireworks  displays 
occurring  at  the  same  locati(3n  and  time 
on  an  annual  basis.  The  five  locations 
are  Highlands,  New  [ersey  in  Sandy 
Hook  Bay:  Kingston,  New  York  on 
Rondout  Creek:  Glen  Cove,  New  York 
(in  Hempstead  Harbor;  Elizabeth,  New 
lersey  on  the  Arthur  Kill;  and  Yonkers, 
New  York  on  the  Hudson  River. 
Establishing  permanent  safety  zones  by 
notice  and  comment  rulemaking  gives 
the  public  the  opportunity  to  comment 
on  the  zones,  provides  better  notice  than 
promulgating  temporary  rules  annually, 
and  decreases  the  amount  of  annual 
paperwork  required  for  these  events. 
The  Coast  Cjuard  has  received  no  prior 
notice  of  any  impact  caused  by  the 
previous  events. 


The  sizes  of  these  safety  zones  were 
determined  using  National  Fire 
Protection  Association  and  New  York 
Clity  Fire  Department  standards  for  5-12 
inch  mortars  fired  from  a  barge  or  shore, 
combined  with  the  Coast  Guard  s 
knowledge  of  tide  and  current 
conditions  in  these  areas.  The  five  safety 
zones  are: 

Clamfest  Fireworks,  Highlands,  New 
Jersey,  Sandy  Hook  Bay 

The  Highlands  Chamber  of  Commerce 
and  Seastreak  America  sponsor  this 
annual  fireworks  display.  The  safety 
zone  in  Sandy  Hook  Bay  includes  all 
waters  of  Sandy  Hook  Bay  and  the 
Shrewsbury  River  Channel  within  a 
150-yard  radius  of  the  fireworks  barge  in 
approximate  position  40°24'34''  N 
073°59'45''  W  (NAD  1983).  about  140 
yards  south  of  Shrewsbury  River 
Channel  Lighted  Buoy  9  (LLNR  35775). 
The  regulation  is  effective  annually 
from  8  p.m.  (e.s.t.)  to  11  p.m.  (e.s.t.)  on 
the  Satiu'day  before  Father's  Day.  The 
safety  zone  closes  a  portion  of  southern 
Sandy  Hook  Bay  and  the  Shrewsbury 
River  Channel  and  will  prevent  marine 
traffic  from  transiting  a  portion  of  these 
two  areas.  It  is  needed  to  protect  boaters 
from  the  hazards  associated  with 
fireworks  launched  from  a  barge  in  the 
area. 

Kingston,  New  York  Fireworks,  Rondout 
Creek 

The  city  of  Kingston,  New  York 
sponsors  this  annual  fireworks  display. 
The  safety  zone  in  Rondout  Creek 
includes  all  waters  of  Rondout  Creek 
between  the  Kingston-Port  Ewen  Bridge 
(mile  1.1)  and  the  Kingston-US  9  Bridge 
(mile  1.3).  The  fireworks  are  fired  from 
shore  at  the  Kingston  Municipal  Docks. 
The  regulation  is  effective  annually 
from  8  p.m.  (e.s.t.)  to  11  p.m.  (e.s.t.)  on 
the  last  Sunday  in  June.  The  safety  zone 
closes  a  portion  of  Rondout  Creek  and 
prevents  marine  traffic  from  transiting 
the  area.  It  is  needed  to  protect  boaters 
from  the  hazards  associated  with 
fireworks  launched  from  shore  in  the 
area. 

Glen  Cove,  New  York  July  4th  Fireworks, 
Hempstead  Harbor 

The  city  of  Glen  Cove  sponsors  this 
armual  fireworks  display.  The  safety 
zone  in  Hempstead  Harbor  includes  all 
waters  of  Hempstead  Harbor  within  a 
360-yard  radius  of  the  fireworks  barge  in 
approximate  position  40°51'58''  N 
073°39'34''  W  (NAD  1983),  about  500 
yards  northeast  of  Glen  Cove  Breakwater 
Light  5  (LLNR  27065).  The  regulation  is 
effective  annually  from  8  p.m.  (e.s.t.)  to 
11  p.m.  (e.s.t.)  on  luly  1st.  2nd,  3rd.  4th. 
and  5th.  The  safety  zone  prevents 


vessels  from  transiting  a  portion  of 
Hempstead  Harbor,  and  is  needed  to 
protect  boaters  from  the  hazards 
associated  with  fireworks  launched 
from  a  barge  in  the  area.  Marine  traffic 
will  still  be  able  to  transit  through  the 
western  1,075  yards  of  the  1,435-yard 
wide  Hempstead  Harbor  during  the 
event.  Additionally,  vessels  are  not 
precluded  from  getting  underway  from 
public  or  private  facilities  at  Glen  Cove 
or  Red  Spring  Point,  NY,  in  the  vicinity 
of  this  event. 

Yonkers,  New  York  Fireworks,  Hudson 
River 

The  safety  zone  west  of  Yonkers 
includes  all  waters  of  the  Hudson  River 
within  a  360-yard  radius  of  the 
fireworks  barge  in  approximate  position 
40^56'14.5''  N  073°54'33"  W  (NAD 
1983).  about  475  yards  northwest  of 
Yonkers  Municipal  Pier,  New  York.  The 
regulation  is  effective  annually  from  8 
p.m.  (e.s.t.)  to  11  p.m.  (e.s.t.)  on  July  4th 
and  the  third  Saturday  of  September.  If 
either  event  is  canceled  due  to 
inclement  weather,  then  this  event  will 
be  held  on  July  5th  and  the  third 
Sunday  of  September.  The  safety  zone 
prevents  vessels  from  transiting  a 
portion  of  the  Hudson  River  and  is 
needed  to  protect  boaters  from  the 
hazards  associated  with  fireworks 
launched  from  a  barge  in  the  area. 
Marine  traffic  will  still  be  able  to  transit 
through  the  western  715  yards  and 
eastern  115  yards  of  the  1550  yard- wide 
Hudson  River  during  the  event. 
Additionally,  vessels  will  not  be 
precluded  from  mooring  at  or  getting 
underway  from  any  piers  in  the  vicinity 
of  the  safety  zone. 

Elizabeth,  New  Jersey  July  4th 
Fireworks,  Arthur  Kill 

The  city  of  Elizabeth  sponsors  this 
annual  fireworks  display.  The  safety 
zone  on  the  Arthur  Kill  includes  all 
waters  of  the  Arthur  Kill  within  a  150- 
yard  radius  of  the  fireworks  land  shoot 
in  Elizabeth,  New  Jersey,  in 
approximate  position  40°38'50"  N 
074°10'58''  W  (NAD  1983),  about  675 
yards  west  of  Arthur  Kill  Chaimel  Buoy 
20  (LLNR  36780).  The  regulation  is 
effective  annually  from  8  p.m.  (e.s.t.)  to 
11  p.m.  (e.s.t.)  on  July  4th.  If  the  event 
is  canceled  due  to  inclement  weather, 
then  this  event  will  be  held  on  July  5th. 
The  safety  zone  prevents  vessels  from 
transiting  a  portion  of  the  Arthur  Kill, 
and  is  needed  to  protect  boaters  from 
the  hazards  associated  with  fireworks 
launched  from  shore  in  the  area.  Marine 
traffic  will  still  be  able  to  transit  through 
the  southern  90  yards  of  the  Arthur  Kill 
opposite  the  display  site  in  Elizabeth, 
New  Jersey  during  the  event. 


Additionally,  vessels  will  not  be 
precluded  from  mooring  at  or  getting 
underway  from  any  piers  in  the  vicinity 
of  the  safety  zone. 

The  effective  period  for  each 
proposed  safety  zone  is  from  8  p.m. 
(e.s.t.)  to  11  p.m.  (e.s.t.)  However, 
vessels  may  enter,  remain  in,  or  transit 
through  these  safety  zones  during  this 
time  frame  if  authorized  by  the  Captain 
of  the  Port  New  York,  or  designated 
Coast  Guard  patrol  personnel  on  scene, 
as  provided  for  in  33  CFR  165.23. 
Generally,  blanket  permission  to  enter, 
remain  in,  or  transit  through  these  safety 
zones  will  be  given  except  for  the  45- 
minute  period  that  a  Coast  Guard  patrol 
vessel  is  present. 

Discussion  of  Comments  and  Changes 

The  Coast  Guard  received  no  letters 
commenting  on  the  proposed 
rulemaking.  No  changes  were  made  to 
this  rulemaking. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866  emd  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  imder  that 
Order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040,  February  26,  1979). 

We  expect  the  economic  impact  of 
this  rule  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  paragraph 
lOe  of  the  regulatory  policies  and 
procedures  of  DOT  is  unnecessary. 

This  finding  is  based  on  the  minimal 
time  that  vessels  will  be  restricted  from 
the  zones,  and  all  of  the  zones  are  in 
areas  where  the  Coast  Guard  expects 
insignificant  adverse  impact  on  all 
mariners  from  the  zones'  activation.  The 
sponsors  of  the  displays  held  in 
Highlands,  NJ  and  Kingston,  NY 
reported  they  have  not  received  any 
objections  from  the  public  for  these 
annual  displays  dating  back  to  1997. 
The  display  in  Highlands,  NJ  has  been 
held  in  the  same  location  for  5  years  and 
the  display  in  Kingston,  NY  has  been 
held  in  the  same  location  for  10  years. 
The  Coast  Guard  has  not  received  anv 
negative  comments  on  these  annual 
displays.  Marine  traffic  will  only  be 
precluded  from  transiting  around  these 
safety  zones  in  southern  Sandy  Hook 
Bay  and  Rondout  Creek.  There  is 
sufficient  open  water  for  expected 
marine  traffic  to  transit  around  the  other 
three  safety  zones.  There  are  no 
conunercial  maritime  facilities  that  will 
be  affected  by  these  regulated  areas. 
Vessels  may  also  still  transit  through 


Sandy  Hook  Bay,  Hempstead  Harbor, 
the  Arthur  Kill,  and  the  Hudson  River 
during  these  events.  V^essels  will  not  be 
precluded  from  getting  underway,  or 
mooring  at,  any  piers  or  marinas 
currently  located  in  the  vicinity  of  the 
safetv'  zones  with  the  exception  of  the 
locations  in  Sandy  Hook  Bav  and 
Rondout  Creek.  Additionally,  marine 
traffic  can  plan  their  transits  through 
Rondout  Creek,  Sandy  Hook  Bay,  and 
the  Shrewsbury'  River  Channel  around 
the  time  the  Kingston.  New  York  and 
Highlands,  New  Jersey  safety  zones  are 
in  effect.  The  marine  community  will 
have  advance  notice  of  these  two  events 
as  they  are  annual  events  with  local 
community  support.  Advance 
notifications  will  also  be  made  to  the 
local  maritime  community  bv  the  Local 
Notice  to  Mariners,  marine  information 
broadcasts,  and  facsimile  broadcasts,  if 
needed. 

The  size  of  these  safety  zones  were 
determined  using  National  Fire 
Protection  Association  and  New  York 
City  Fire  Department  standards  for  5-1 2 
inch  mortcus  fired  from  a  barge  or  shore, 
combined  with  the  Coast  Guard's 
knowledge  of  tide  and  current 
conditions  in  these  areas. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612).  we  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

"The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  rule  will  affect  the  following 
entities,  some  of  which  might  be  small 
entities:  the  owners  or  operators  of 
vessels  intending  to  transit  or  anchor  in 
a  portion  of  Sandy  Hook  Bay,  Rondout 
Creek,  Hempstead  Harbor,  the  Arthur 
Kill,  and  the  Hudson  River  during  the 
times  these  zones  are  activated. 

These  safety  zones  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  for 
the  following  reasons:  Vessel  traffic  can 
transit  around  the  safety  zones  with  the 
exception  of  the  locations  in  Sandy 
Hook  Bay  and  Rondout  Creek.  Vessels 
will  not  be  precluded  from  getting 
underway,  or  mooring  at,  any  piers  or 
marinas  ciurently  located  in  the  vicinity 
of  the  safety  zones  with  the  exception  of 
the  locations  in  Sandv  Hock  Bay  and 
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Koiulout  Cn-ok  Th»'  sponsors  of  thf 
(lispldys  hold  in  Highlands.  NI  and 
Kuigsfon.  NY  reported  thev  have  not 
received  anv  ohjertions  from  the  public 
for  these  displays  dating  hatk.  to  1997 
The  display  in  Highlands.  NI  has  been 
held  in  the  same  location  for  5  years  and 
in  Kingstim,  NY  for  10  years.  There  are 
no  commercial  marine  facilities  that 
will  be  affet:ted  by  any  of  these 
regulated  areas  These  are  all  annual 
events  with  l(x;al  community  support 
and  vessels  will  normally  be  pre<:luded 
from  entering  any  of  the  zones  for  only 
a  45-minute  period  on  an  annual  basi.s 
Additionally,  the  Coast  Guard  has  not 
received  any  negative  reports  from  small 
entities  affected  by  these  displays 

Assistance  for  Small  Entities 

tinder  set:tion  213(al  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub  L.  1()4-121|, 
we  offered  to  assist  small  entities  in 
understanding  the  rule  so  that  they 
could  better  evaluate  its  effe<:ts  on  them 
and  participate  in  the  rulemaking 
process.  However,  we  received  no 
requests  for  assistance  fn)m  small 
entities. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agricultural 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Toast  (iuard.  call  1- 
80()-REC;-FAIR  (l-HHH-734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

We  have  analyzed  this  rule  uiiiler 
Executive  Order  13132  and  have 
determined  that  this  rule  does  not  have 
implications  for  federalism  under  that 
Order. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Art 
of  1995  (2  I'.SC.  Ifi.n  -  1. 5 3H)  governs 
the  issuani:e  of  Federal  regulations  that 
rf!quire  unfunded  mandates  An 
unfunded  inandafe  is  a  regulation  that 
requires  a  .State,  hx  <il.  or  tribal 
government  or  the  private  sector  to 
incur  direct  costs  without  tht;  P'ederal 
Covernment's  having  first  provided  the 
funds  to  pay  thost?  unfunded  mandate 


costs  This  rule  will  not  impose  an 
unfunded  mandate 

Taking  of  Private  Property 

This  rule  will  not  effect  a  faking  nf 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630.  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  lustice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(1))(2)  of  Elxecutive 
Order  12988,  C;ivil  justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045.  Protection  of 
C;hildren  from  Environmental  Health 
Risks  and  Safety  Risks  This  rule  is  not 
an  economically  significant  rule  and 
does  not  concern  an  environmental  risk 
to  health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  under  figxire  2-1, 
paragraph  34(g).  of  Commandant 
Instruction  M16475.1C,  this  rule  is 
categorically  excluded  from  further 
environmental  documentation.  This  rule 
fits  paragraph  34(g)  as  it  establishes  five 
safety  zones.  A  "Categorical  Exclusion 
Determination  "  is  available  in  the 
docket  where  indicated  under 
ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  Part  165  as  follows; 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

1  The  authority  citation  for  Part  165 
( (intmues  to  read  as  follows; 

.\uthority:  33  U.S.C.  l.;n  :^(H  :  S  C:.  191. 
.H  (IK  1  (l'S-l(g).  f>  04-1.  t.  ()4-«i.  IW)  IS.  44 
CKK  1  41. 

2  *»  lt)5  161  is  revised  to  read  as 

follows; 

§  165.161  Safety  Zones:  Coast  Guard 
Activities  New  York  Annual  Fireworks 
Displays. 

(a)  Stifcty  Zonfs  The  following  areas 
are  designated  safety  zones 

(1)  Clamfpst  Firpworks.  Highlands. 
.\tiv\-  /ersey.  Sandv  Hook  Bay: 


(i)  Location  All  waters  of  Sandy  Hook 
Bay  within  a  150-yard  radius  of  the 
fireworks  barge  in  approximate  position 
40"24'34"  N.  073=59'45"  W  (NAD  1983), 
about  140  yards  south  of  Shrewsbury 
River  Channel  Lighted  Buoy  9  (LLNR 
35775). 

(ii)  Effective  period.  Paragraph  (a)(l)(i) 
is  in  effect  annually  from  8  p.m.  (e.s.t.) 
to  11  p.m.  (e.s.t.)  on  the  Saturday  before 
Father's  Day. 

(2)  Kingston,  New  York  Fireworks, 
Rondout  Creek  Safety  Zone: 

(i)  Location.  All  waters  of  Rondout 
Creek  between  the  Kingston-Port  Ewen 
Bridge  (mile  1.1)  and  the  Kingston-US  9 
Bridge  (mile  1.3). 

(ii)  Effective  period.  Paragraph  (a)(2)(i) 
is  in  effect  annually  from  8  p.m.  (e.s.t.) 
to  11  p.m.  (e.s.t.)  on  the  last  Saturday  in 
June. 

(3)  Glen  Cove,  New  York  July  4th 
Fireworks  Safety  Zone: 

(i)  Location.  All  waters  of  Hempstead 
Harbor  within  a  360-yard  radius  of  the 
fireworks  barge  in  approximate  position 
40°51'58''  N.  073°39'34'  W  (NAD  1983). 
about  500  yards  northeast  of  Glen  Cove 
Breakwater  Light  5  (LLNR  27065). 

(ii)  Effective  period.  Paragraph  (a)(3)(i) 
is  in  effect  annually  from  8  p.m.  (e.s.t.) 
to  11  p.m.  (e.s.t.)  on  July  1st,  2nd,  3rd. 
4th,  and  5th. 

(4)  Yonkers,  New  York  Fireworks 
Safety  Zone: 

(i)  Location  All  waters  of  the  Hudson 
River  within  a  360-yard  radius  of  the 
fireworks  barge  in  approximate  position 
40°56'14.5'  N.  073°54'33'  W  (NAD 
1983),  about  475  yards  northwest  of 
Yonkers  Municipal  Pier,  New  York. 

(ii)  Effective  penod  Paragraph  (a)(4)(i) 
is  in  effect  annually  from  8  p.m.  (est.) 
to  11  p.m.  (e.s.t.)  on  July  4th  and  the 
third  Saturday  of  September.  If  the 
event  is  canceled  due  to  inclement 
weather,  then  paragraph  (a)(4)(i)  is 
effective  on  July  5th  and  the  third 
Sunday  of  September. 

(5)  Elizabeth.  New  Jersey  July  4th 
Fireworks.  Arthur  Kill.  Safety  Zone: 

(i)  Location  All  waters  of  the  Arthur 
Kill  within  a  150-yard  radius  of  the 
fireworks  land  shoot  in  Elizabeth,  New 
Jersey,  in  approximate  position 
40°38'50"  N.  074"10'58"  W  (NAD  1983), 
about  675  yards  west  of  Arthur  Kill 
Channel  Buoy  20  (LLNR  36780). 

(ii)  Effective  period.  Paragraph  (a)(5)(i) 
is  in  effect  annually  from  8  p.m.  (e.s.t.) 
to  11  p.m.  (est.)  on  July  4th.  If  the 
event  is  canceled  due  to  inclement 
weather,  then  paragraph  (a)(5)(i)  is 
effective  from  8  p.m.  (e.s.t.)  to  11  p.m. 
(e.s.t.)  on  July  5th. 

(b)  Regulations.  (1)  The  general 
regulations  contained  in  33  CFR  165.23 
apply. 


(2)  All  persons  and  vessels  shall 
comply  with  the  instructions  of  the 
Coast  Guard  Captain  of  the  Port  or  the 
designated  on-scene-patrol  personnel. 
These  personnel  comprise 
commissioned,  warrant,  and  petty 
officers  of  the  Coast  Guard.  Upon  being 
hailed  by  a  U.S.  Coast  Guard  vessel  by 
siren,  radio,  flashing  light,  or  other 
means,  the  operator  of  a  vessel  shall 
proceed  as  directed. 

Dated;  Ma\  ;i().  2000. 
R.E.  Bennis. 

Captain.  I  '.S.  C(Kist  Guard.  Captain  of  the 
Pari.  .\fw  Yorl^. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[IN117-1a.  FRL-6708-2] 

Approval  and  Promulgation  of 
Implementation  Plans;  Indiana 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 


SUMMARY:  The  EPA  is  approving  nine 
negative  declarations  submitted  by  the 
State  of  Indiana  on  November  8.  1999. 
and  January  10.  2000.  Each  of  these 
negative  declarations  concerns  sources 
located  in  Lake  and  Porter  Counties, 
which  are  classified  as  a  severe 
nonattainment  area  for  the  pollutant 
ozone.  Each  of  the  negative  declarations 
indicates  that  the  State  has  searched  its 
emissions  source  inventory  and  permit 
files  for  Lake  and  Porter  Counties  and 
determined  there  are  no  sources  with  a 
potential  to  emit  25  tons  per  year  or 
more  of  volatile  organic  compounds 
(V'OC)  in  the  following  source 
categories:  aerospace  coating  operations, 
industrial  clean  up  solvents,  industrial 
wastewater  processes,  offset 
lithographic  operations,  business 
plastics,  automotive  plastics,  and 
synthetic  organic  chemical 
manufacturing  industries  (SOCMl)  batch 
processes,  reactors  and  distillation 
units. 

DATES:  This  rule  is  effective  on  August 
7.  2000.  unless  EPA  receives  adverse 
written  comments  by  July  10,  2000.  If 
adverse  comment  is  received,  EPA  will 
publish  a  timely  withdrawal  of  the  rule 
in  the  Federal  Register  and  inform  the 
public  that  the  rule  will  not  take  effect. 
ADDRESSES:  Written  comments  should 
be  sent  to;  J.  Elmer  Bortzer,  Chief, 
Regulation  Development  Section.  Air 
Programs  Branch  (AR-18J). 


Environmental  Protection  Agency.  77 
West  Jackson  Boulevard,  Chicago. 
Illinois  60604. 

Copies  of  the  negative  declarations  are 
available  for  inspection  at  the 
Environmental  Protection  Agency. 
Region  5,  Air  and  Radiation  Division.  77 
West  Jackson  Boulevard.  Chicago. 
Illinois  60604.  (Please  telephone 
Randolph  O.  Cano  at  (312)  886-6036 
before  visiting  the  Region  5  Office.) 
FOR  FURTHER  INFORMATION  CONTACT: 
Randolph  O.  Cano.  Environmental 
Protection  Specialist,  Regulation 
Development  Section.  Air  Programs 
Branch  (AR-18J),  EPA.  Region  5. 
Chicago,  Illinois  60604.  (312)  886-6036. 
SUPPLEMENTARY  INFORMATION: 
Throughout  this  document  wherever 
"we,"  "us."  or  "our"  is  used  we  mean 
EPA. 
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I.  What  Is  the  Background  for  This 
Action? 

The  Clean  Air  Act  (Act),  as  amended 
in  1977,  required  States  to  adopt 
emission  controls  reflective  of 
reasonably  available  control  technology 
(RACT)  for  sources  of  VOC  emissions  in 
ozone  nonattainment  areas. 
Subsequently.  EPA  issued  three  sets  of 
control  technique  guidelines  (CTGs) 
documents,  establishing  a  "presumptive 
norm"  for  RACT  for  various  categories 
of  VOC  sources.  The  three  sets  of  CTGs 
were  (1)  Group  1 — issued  before  January 
1978  (15  CTGs);  (2)  Group  II— issued  in 
1978  (9  CTGs):  and  (3)  Group  III— issued 
in  the  early  1980s  (5  CTGs).  Those 
sources  not  covered  by  a  CTG  were 
called  non-CTG  sources.  EPA 
determined  that  an  area's  State 
Implementation  Plan  (SIP)  approved 
attainment  date  established  which 
RACT  rules  the  State  needed  to  adopt 
and  implement  and  for  which  areas.  In 
those  areas  where  the  State  sought  from 


EPA  an  extension  of  the  attainment  date 
under  section  1 72(a)(2)  of  the  Act  to  as 
late  as  December  31.  1987.  the  Act  as 
amended  in  1977  required  RACT  for  all 
CTG  sources  and  for  all  major  VOC  non- 
CTG  sources.  The  1977  amendments  to 
the  Act  defined  as  major  any  \'OC  non- 
CTG  source  with  a  potential  to  emit  100 
tons  per  year  or  more  of  \'OC  emissions. 
Indiana  sought  and  received  such  an 
extension  from  EPA  for  Lake  and  Porter 
Counties. 

Congress  amended  the  Act  in  1990. 
The  1990  amendments  to  the  Act 
reduced  the  size  definition  of  major 
source  to  25  tons  per  year  or  more  of 
VOC  emissions  for  sources  located  in 
severe  ozone  nonattainment  areas. 
Section  182(b)(2)  of  the  Act.  as 
amended,  requires  States  to  adopt  RACT 
rules  for  all  areas  designated 
nonattainment  for  ozone  and  classified 
as  moderate  or  above.  There  are  three 
parts  to  the  section  182(b)(2)  R.^CT 
requirement;  (1)  RACT  for  sources 
covered  by  an  existing  CTG — i.e.,  a  CTG 
issued  prior  to  the  enactment  of  the 
amended  Act  of  1990:  (2)  RACT  for 
sources  covered  by  a  post-enactment 
CTG:  and  (3)  all  major  sources  not 
covered  by  a  CTG.  These  section 
182(b)(2)  RACT  requirements  are 
referred  to  as  the  R.\CT  "cafch-up  " 
requirements. 

Section  183  of  the  amended  Act 
requires  EPA  to  issue  CTGs  for  1 3 
source  categories  by  November  15,  1993. 
EPA  published  a  CTG  by  this  date  for 
the  following  source  categories — 
Synthetic  Organic  Chemical 
Manufacturing  Industry-  (SOCMI) 
Reactors  and  Distillation,  aerospace 
manufacturing  coating  operation, 
shipbuilding  and  ship  repair  coating 
operations,  and  wood  furniture  coating 
operation:  however.  EPA  has  not 
completed  the  CTGs  for  the  remaining 
source  categories.  The  amended  Act 
requires  States  to  submit  rules  for 
sources  covered  by  a  post-enactment 
CTG  in  accordance  with  a  schedule 
specified  in  a  CTG  document. 

The  EPA  created  a  CTG  document  as 
appendix  E  to  the  Gf^neral  Preamble  lor 
the  Implementation  of  Title  1  of  the 
Clean  Air  Act  Amendments  of  1990.  (57 
FR  18070.  18077.  April  28.  1992).  In 
appendix  E.  EPA  interpreted  the  Act  tn 
allow  a  State  to  submit  a  non-CTG  rule 
by  November  15.  1992.  or  to  defer 
submittal  of  a  RACT  rule  for  sources 
that  the  State  anticipated  would  be 
covered  by  a  post-enactment  CTG.  based 
on  the  list  of  CTGs  EPA  expected  to 
issue  to  meet  the  requirement  in  section 
183.  Appendix  E  states  that  if  EPA  fails 
to  issue  a  CTG  by  No\ember  15.  1993 
(which  it  did  for  11  source  categories), 
the  responsibility  shifts  to  the  State  to 
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sul)iiiit  <i  iiou  (:'!'(;  KA("r  mlf  Inr  those 
souncs  bv  NovtrmbtT  15,  l')94    In 
.!( ( iirdant.o  with  setfum  182(b)(2). 
iinplfiiiiMit.itiiiii  nf  thtit  K,\fT  rult' 
should  <)(  (  iir  In  M,iv  U.  I'JMfS 

II.  What  Are  Nef>ative  Declaratiuns  and 
What  Is  Their  Purpose? 

The  EJ'A  dot's  not  ri'i|iiin'  .Status  to 
dt'vt'iop  pl.ins  or  rfguiations  to  (:f)ntrnl 
(•missions  from  sources  whi(  h  ar»'  not 
located  in  the  pl.innuiL;  area    In  order  to 
determine  vvhellier  this  might  be  the 
(  ase.  the  State  mav  examine  its 
emissions  inventory  ))efore  Initiating;  the 
planning  and  rej.;til,ition  development 
[)ro(  ess   if  the  Slate  finds  no  subject 
sources,  then  the  State  mav  pre[)are  and 
submit  to  KPA.  a  negative  de(  iaration 
stating  there  are  no  soun  es  in  the 
planning  area  whu  h  would  be  siil))e(  t  to 
the  required  rule,  rather  than  a  i ontrol 
plan  for  sourr:es  in  a  partn  ular  (.ategory 
In  addition  to  reviewing  its  emissions 
inventory .  Indian. i  revieweil  its  permit 
files  for  soun  es  with  a  potential  to  emit 
2.5  Uma  or  more  of  V'OC  .innuallv 
located  in  Like  and  I'orter  (bounties 

III.  What  Types  of  Sources  Are  (Covered 
by  These  Negative  Declarations? 

Tho  State  negative  dtnilarations 
addressed  two  (Trt;  citegories;  ( lontrol 
id  Volatile  Organic  Compound 
Llmissions  from  Industrial  Wastewater 
(KPA  Dot  nment  Number:  KPA-4.5.1/I)- 
4:<-(),Sti)  and  ( iontrol  of  Volatile  ( )rgani( 
Kmissions  from  Coating  Operations  at 
Aerospace  Manufacturing  and  Rework 
Facilities  (l'V,\  Document  Number 
FI',A-4.5:i/K-47-0()4.  I)e(ember  1W7) 
The  .State's  negative  declarations  also 
includes  two  source  categoru's 
addressed  bv  the  Alternative  Control 
Document    '  Surface  Coating  of 
.Vutomotive/  Transportation  and 
Business  Machine  Plastic  Parts  (FP.\ 
4.'i3lR-94-017.  February  1494  in<  hiding 
page  4-.<a  as  revised  A[)ril  4.  1994)  The 
.State  neg.itive  de(  larations  also 
addressed  five  non  (iTti  source 
categories  bec:ause  the  .State  must 
<  ontrol  V(K;  funissions  from  all  sources 
with  a  poti-nti.il  to  emit  25  tons  or  more 
of  VO( ;  annuaiJN'  loc  cited  in  Lake  .ind 
Porter  Counties   Indiana  seari  heel  its 
inventory  and  determined  that  no 
sources  with  <i  polt-ntial  to  emit  25  tons 
or  more  of  V( )(!  per  ye<ir  were  loc  .iied 
in  Lake  .ind  Porter  (ioiinties  in  the 
following  five  non-frTt;  scmrce 
( .itegones   mdustri.il  cle.m  up  solvents, 
idtset  lithograplu  operations,  .mci 


'  AltHrnativii  ( lunlnil  Um  uiiuMits  iirr  pn'imf"'!  liv 
y.PA  1(1  priivide  iiifdriiiatuin  mi  pimssinns.  i  ■mlruls, 
control  nplions  unci  xistk  whu  li  tlu<  St;itt>  cjin  iiw 
in  clovHlopinx  nilns  IiusihI  on  RAC.T 


SOCMl  b.itch  processes,  reactors  and 

distillation  units 

IV.  If  New  Sources  Are  Constructed  in 
Lake  and  Porter  Counties,  Will  the  VOC 
Emissions  From  These  Source 
Categories  Be  Uncontrolled? 

No.  new  major  sourcres  locating  in  a 
nonaftainment  area  are  subject  to  the 
more  stringent  emission  control 
rec|iiirements  of  New  .Source  Review 
under  part  I)  of  the;  Clean  .\ir  .\c:t. 

V.  EPA  Rulemaking  Action 

EPA  has  examined  the  States 
negative  dtH  larations  regarding  the  lack 
of  nt't'd  for  regulations  c:ontrolling 
emissions  from  the  sourc:e  catc^gories 
idenfifuul  above  and  located  in  Lake 
and  Porter  ( bounties,  EPA  also  examined 
the  supporting  evidence  provided  by  the 
State   Mased  on  these  examinations.  EPA 
agrees  there  are  c  urrently  no  major 
sources  in  the  nine  categories  for  whic:h 
the  State  submitted  nc?gative 
dctclarations  loc:atc'cl  in  the  Lake  and 
Porter  (iounties  severe  ozone 
nonattainment  area  ,^s  a  result,  EPA 
approves  Indiana's  negative  dec:larations 
for  thf^se  sourc:es 

EPA  IS  publishing  this  ac:ticm  without 
prior  proposal  because  EPA  views  this 
as  a  noncontroyersial  revision  and 
antic;ipat(!s  no  adverse  comments 
However,  in  a  separate  document  in  this 
Federal  Register  publication.  EPA  is 
proposing  to  approve  the  .State  Plan 
should  adverse  written  comments  be 
filed  This  action  will  be  effective 
without  further  notice  unlciss  EPA 
rec  eives  relevant  adverse  written 
comment  by  luly  U).  2000.  Should  EPA 
receive  such  comments,  it  will  publish 
a  final  rule  informing  the  public;  that 
this  ac;tion  will  not  take  effec:t   .■Xnv 
[)arties  interested  in  c:omnienting  on  this 
action  should  do  so  at  this  time  If  no 
such  comments  are  received,  the  public 
is  advised  that  this  action  will  be 
effec  tive  on  .August  7,  2()()0 

VI.  Administrative  Requirements 

A  Executive  Order  1286H 

The  Offic  e  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  Executive  Order  12Hhh, 
entitled   "Regulator\  Planning  and 
Keview 

B   E\i'<  utni-OrdtT  U045 

Protec  tion  of  ("hildren  from 
Liu  ironmental  Health  Risks  and  .Safety 
Risks  (t)2  FR  19HH5,  .April  2,L  1997). 
ap[)lies  to  any  rule  that;  (1)  Is 
determined  to  be  "c'conomicallv 
signiric;ant"  as  ciefined  under  Ex«H:utive 
Order  12Ht)»i,  and  (2)  c:(mc;erns  an 
environmental  health  cir  safety  risk  that 
EPA  h.is  re.ison  to  believe  mav  have  a 


disproportionate  effect  on  children.  If 
thc!  regulatory  action  meets  both  criteria. 
thc>  .'\genc:y  must  evaluate  the 
environmental  health  or  safety  pffec:ts  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  rcigulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agencry. 

This  rule  is  not  subject  to  Executive 
Order  13045  bcK:ause  it  does  not  invcdve 
decisions  intended  to  mitigate 
environmental  health  or  safety  risks. 

C  Executive  Order  13084 

llnder  Executive  Order  13084.  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly 
affects  or  uniquely  affects  the 
c;ommunities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  c:osts  on 
those  c:ommunities.  unless  the  Federal 
government  provides  the  funds 
nec;essary  to  pay  the  direct  compliance 
costs  incurred  bv  the  tribal 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consulting,  Executive  Order  13084 
requires  EPA  to  provide  to  the  Office  of 
Management  anci  Budget,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  EPA's 
prior  consultation  with  representatives 
of  affected  tribal  governments,  a 
summary  of  the  nature  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  (Irder  13084  requires  EPA  to 
develop  an  effective  proc:ess  permitting 
elected  officials  and  other 
representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory'  policies  on  matters  that 
significantly  or  uniquely  affect  their 
c:ommunities  " 

Today's  rule  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  governments.  This  action 
does  not  involve  or  impose  any 
requirements  that  affect  Indian  Tribes. 
Accordingly,  the  requirements  of 
sec  tion  3(b)  of  Exec:utive  Ordc^r  13084 
do  not  apply  to  this  rule. 

D  Executive  Order  13132 

Federalism  (B4  FR  43255,  August  10. 
1999)  revokes  and  replaces  Executive 
Orders  12612  (Federalism)  and  12875 
(Enhancing  the  Intergovernmental 
Partnership)   E.xec:utive  Order  13132 
recjuires  EPA  to  develop  an  accountable 
proc:ess  to  ensure  "meaningful  and 
timely  input  by  .State  and  loc:al  officials 
in  the  development  of  regulatcjry 
policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications  "  is  defined  in 
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the  Executive  Order  to  include 
regulations  that  have  '"substantial  direct 
effects  on  the  .States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  "  Under 
Executive  Order  13132.  EPA  may  not 
issue  a  regulation  that  has  federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  State  and  local 
governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  EPA  also  may  not  issue  a 
regulation  that  has  federalism 
implications  and  that  preempts  State 
law  unless  the  Agency  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

This  rule  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  because  it 
merely  approves  a  state  rule 
implementing  a  federal  standard,  and 
does  not  alter  the  relationship  or  the 
distribution  of  power  and 
responsibilities  established  in  the  Clean 
Air  Act.  Thus,  the  requirements  of 
section  6  of  the  Executive  Order  do  not 
apply  to  this  rule. 

E.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions. 

This  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  SIP  approvals  under 
section  110  and  subchapter  I,  part  D  of 
the  Clean  Air  Act  do  not  create  anv  new 
requirements  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP  approval  does  not  create 
any  new  requirements.  I  certify-  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Moreover,  due 
to  the  nature  of  the  Federal-State 
relationship  under  the  Clean  Air  Act, 


preparation  of  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  Clean  Air  Act  forbids  EPA  to  base 
its  actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co..  v.  U.S. 
EPA.  427  U.S.  246.  255-66  (1976);  42 
U.S.C.  7410(a)(2). 

F.  Unfunded  Mandates 

Under  sections  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
(  "Unfunded  Mandates  Act"),  signed 
into  law  on  March  22.  1995.  EPA  mu.st 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  inclucJes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  the  private  sector,  of 
Si 00  million  or  more.  Under  section 
205,  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantly 
or  uniquely  impactecl  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  SI  00  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law.  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

G.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2).  This  rule 
will  be  effective  August  7,  2000  unless 
EPA  receives  adverse  written  comments 
bv  Julv  10,2000. 


H.  \'ational  Technology  Transfer  and 
Advancement  Act 

Section  12  of  the  National  Technology 
Transfer  and  Advancement  Act 
(NTTAA)  of  1995  requires  Federal 
agencies  to  evaluate  existing  technical 
standards  when  developing  a  new 
regulation.  To  comply  with  N'TT,\A. 
EPA  must  consider  and  use  "voluntary 
consensus  standards"  (VCS)  if  available 
and  applicable  when  developing 
programs  and  policies  unless  doing  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical. 

The  EPA  believes  that  VCS  are 
inapplicable  to  this  action.  Todays 
action  does  not  require  the  public  to 
perform  activities  conducive  to  the  use 
of  VCS. 

/.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  August  7.  2000. 
Filing  a  petition  for  reconsideration  b\ 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  mav  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

Lisi  of  Subjects  in  40  CFR  Part  52 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control.  Hydrocarbons. 
Intergovernmental  relations.  Ozone. 
Reporting  and  recordkeeping 
requirements.  Volatile  organic 
compounds. 

Dated;  Ma>  24.  2000. 
Francis  X.  Lyons. 

Hi'gional  Administrator.  Rnfiion  5. 

For  the  reasons  stated  in  the 
preamble,  part  52.  chapter  I.  title  40  of 
the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U  S.C.  7401  et  seq. 

Subpart  P — Indiana 

2.  Section  52.777  is  amended  by 
adding  paragraph  (w)  to  read  as  follows: 

§52.777    Control  strategy:  Photochemical 
oxidants  (hydrocarbons). 
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(w)  Nt'Kativf  (iiM  l.ir.»tiim> — A*?rnspa(  •• 
coating  Dpcriitiiiiis.  uidustnal  clean  up 
solvents,  industrial  wastewater 
processes,  offset  lithography  op<?rations. 
business  plastK  s.  automotive  plastic  s. 
and  svntheti(  urganii  cheiuK  al 
inanufacluriii^;  industries  (.SCKiMl)  l)ati  h 
[)rocesses.  reat:tors  and  distillation  uruts 
categories  ( )n  Noveinh«'r  H.  ly'l^.and 
lanuarv  It).  JOOO.  the  .State  of  Indiana 
certified  to  the  satisfac  tion  of  the 
Environmental  Hrotet  tion  .•\^en(:v  that 
no  major  soun  es  categorized  as  part  of 
the  nine  (  ategories  listed  above  and 
have  a  potential  to  emit  J.S  tons  or  more 
of  volatile  organic  compouncis  annually 
are  located  in  Lake  or  Porter  (bounties  in 
northw»'st  Indiana 

IKKDiM    (10    MH41  I-iI.mI  h    '•  (10,  M  4">  .iml 

SILLING  CODE  SS«0~50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  part  52 

[IN112-1a.  FRL-6708-51 

Approval  and  Promulgation  of 
lmpl«ni«ntatk>n  Plans;  Indiana 

AGENCY:  Knvironnn>ntal  I'roteition 

Agency  (KPA) 

ACTION:  Ihrec  t  bnal  rule. 


SUMMARY:  The  EPA  is  approving  nine 
negative  iie<  laratioiis  submitted  hy  the 
.State  of  Indi.ina  on  November  H,  l'(4*) 
Each  of  these  negative  declaratioii'- 
( oncerns  sourc  es  lo(  ated  in  (ilark  anil 
Floyd  (bounties,  vvhu  h  .ire  classified  ,is 
a  moderate  noii.ittaiiiment  ,irea  for  the 
polllltailt  D/oiie    K.ic  ll  ot  the  iieg.llive 
dec  larafions  indu  .ites  tfiaf  the  State  has 
searc  hed  its  emissions  source  iiuentory 
dnd  permit  files  fortllark  ,md  Flo\cl 
(iounties  ,111(1  determined  that  there  are 
no  sources  with  .i  potential  to  emit  10(1 
tons  per  year  nr  inure  ot  volatile  (iry.iuK 
(  oinpoiinds  (\'(  U  '.]  iii  the  followmi; 
sourc  e  (  ategories   aerospac  e  i  nating 
operations,  inclustri.il  i  le.in  up  solvt>nts. 
mdustri.il  w.istewiiter  prn(  esses,  offset 
lithotjr.iphic   pniitim;,  business  pl.istic  s. 

.llltoillollV  e  pl.istK  s,  and  ^\lltbelu 

iirg.iiiK   (  heiiiK  .ll  iiianiit.ii  tunni; 
industries  (S(  )(;MII  b.iti  li  prm  essi's 
re.ic  tors  ,ind  distill. itioii  units 

DATES:  This  rule  is  etfei  tive  on  .\ui;iist 
r    JOOO  unless  El'A  receives  adverse 
written  c  ommenis  by  Inly  10   20O0   It 

,  id  verse  (  ommeul  1^  rei  iM\  I'd    1,1',\  ;s  ill 

publish  .1  tiuieK  w  itln  Jriw  ,il  .it  tb<'  rule 
Ml  the  FfdiTal  Kegi.ster  did  mtiinii  the 

|iul)llc    tb.lt  the  rule  Ulll   unt  t.iki'  idlei  I 

ADDRESSES:  Written  >  oiniiieiits  sbnuld 

besi'llllii    I     lilllier  Hnrl/er.  (  dliet 
Kei;u|.lt|n|i  I  )e\  .•liipinellt  Sei  tloil.  .Xir 


I'rograms  Hranc  h  (AR-lHl). 
Knyironmental  Protec  tion  Agency.  77 
West  |ac:kson  Boulevard,  Chicago, 
Illinois  h0h()4 

Copies  of  the  negative  declarations  are 
.ivailahle  for  ins[)ection  at  the 
Hnvironmental  Protection  Agency, 
K(?gion  5.  Air  and  Radiation  Division.  77 
West  Iac:kson  Boulevard.  Chic:ago. 
Illinois  h()fi()4   (Plt'ase  f«>lephone 
Randolph  C)  Cano  at  (,'^121  886-60.36 
t)efore  visiting  the  Region  5  Office.) 
FOR  FURTHER  INFORMATION  CONTACT: 
Randolph  ()  (iano.  Environmental 
Protection  Spec:ialist.  Regulation 
r3evelopnient  .Sec:tion.  Air  Programs 
Bram  h  (AR-18I),  EPA.  Region  5. 
Chicago,  Illinois  60604.  (312)  886-6036 
SUPPLEMENTARY  INFORMATION: 
Throughout  this  document  wherever 
■'we."  "us,"  or  "our"  is  used  we  mean 
EPA 
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IS  thnir  purpose' 
ill   Wh.it  Ivpt's  (i(  sounes  are  covered  by 

these  negative  dec  larat ions' 
ly    It  iifw  simri  es  are  i  (jnstru(  ted  in  Clrirk 
,ind  Hovd  t.uiinties,  will  V()(    einissmns 
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Ulh  ontrnlleci  ■■ 
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F   Regulatorv  Flexibilitv  Act 
y   1  nfunded  Mandates 
( .   Submission  to  Congress  snd  the 
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M   Natinnal  lei  hnolog\   Irnnsterand 

\d\.tlli  Mmellt  ,^l  t 

1      !'>■!  lt|(  Ills   tnr  ludii   l.il   K>-\  .I'W 

I.  What  Is  the  Background  for  This 
.Action? 

The  Clean  .Air  .Ac  t  (Ad),  as  amended 
in  I'(77,  recpiireii  St.ites  to  .idupt 
emission  I  ontrols  reflec  tuc  of 
reasoii.ibK  .ivailable  c  iinlrol  tec  hnologv 
(R.\(rr)  for  sources  of  VOC  emissions  in 
o/.one  nonattaininent  areas 
Subsei|uentl\ ,  i;P.A  Issued  three  sets  of 
c  ontrol  tec  hnicpie  L;uidelines  (( .Ttis) 
documents,  est.iblishint;  .i     presumptive 
norm"  for  RA(T  for  y.irious  i  ategories 

m|\()(     sDurc  es    The  three  sets  ot  (  !T(is 

were  ( 1 1  (Jroiip  1 — issued  before  !amiar\ 
!'I7H  II.-)  (Ttis).  (2)  Croup  11— issued  in 
1478  (9  Crr(;s);  and  (.1)  (;roup  III— issued 
iiitheearK  I'mOs  (",  (TCs)  Those 
SI  lurc  es  iKil  I  i)\  ereii  b\  a  (  T(  f  were 
I  .illed  non  (  '!'( 1  SI lun  es  EP.A 
determined  lb, it  .111  .irea's  .State 
ltii[)lemeiit,itii  111  PI. Ill  (SIP)  approved 
■  ili.iiniiieiil  dale  established  wbic  h 
K.\(    r  rules  the  state  nee<le(i  to  .idopt 
.Hid  implement  ,ind  tor  whu  h  areas   In 


those  areas  where  the  State  sought  an 
extension  of  the  attainment  date  under 
section  172(a)(2)  to  as  late  as  December 
31.  1987.  RACT  was  required  for  all 
(rrC  sources  and  for  all  major  (100  tons 
per  year  or  more  of  VOC  emissions 
under  the  1977  Act)  non-CTC  sources. 
Indiana  sought  and  received  such  an 
extension  from  EPA  for  Clark  and  Floyd 
Ciounties 

When  Congress  amended  the  Act  in 
1999,  it  included  section  182(b)(2) 
which  required  States  to  adopt  RACT 
rules  for  all  areas  designated 
nonattainment  for  ozone  and  classified 
as  moderate  or  above.  There  are  three 
parts  to  the  section  182(h)(2)  RACT 
requirement:  (1)  RACT  for  sources 
covered  by  an  existing  CTG —  i.e.,  a  CTCi 
issued  prior  to  the  enactment  of  the 
amended  Act  of  1990;  (2)  RACT  for 
sources  covered  by  a  post-enactment 
CTG;  and  (3)  all  major  sources  not 
covered  bv  a  CTG,  These  section 
182(b)(2)  RACT  requirements  are 
referred  to  as  the  RACTT  "catch-up" 
requirements. 

Section  183  of  the  1990  Amendments 
required  EPA  to  issue  CTGs  for  13 
source  categories  by  November  15,  1993. 
EPA  published  a  CTG  by  this  date  for 
the  following  source  categories: 
Synthetic  Organic  Chemical 
Manufacturing  Industry  (SOCMI) 
Reactors  and  Distillation,  aerospace 
manufacturing  coating  operation, 
shipbuilding  and  ship  r(;pair  coating 
operations,  and  wood  furniture  coating 
operation;  however,  EPA  has  not 
completed  the  (rTGs  for  the  remaining 
source  categories.  The  amended  Act 
requires  States  to  submit  rules  for 
sources  covered  bv  a  post-enactment 
(TG  in  accordance  with  a  schedule 
specified  in  a  CTG  document. 

The  EPA  c:reated  a  CTG  document  as 
appendix  E  to  th<>  C^nenil  Preamble  for 
tht'  Iinplfiiu^ntdtion  of  Titlf  I  of  the 
(.'At'un  Air  Act  Amftidments  ot  1990  (S7 
FR  18070.  18077,  .April  28.  1992).  In 
appendix  E.  EPA  interpreted  the  Ac:t  to 
allow  a  State  to  submit  a  non-CTG  rule 
l)\  November  13.  1992,  or  to  defer 
submittal  of  a  RACT  rule  for  sources 
that  the  State  antic:ipated  would  be 
covered  b\  a  post-eiiac:tment  (.TCJ,  based 
on  the  list  of  CTCls  EPA  expei:tt»d  to 
issue  to  meet  the  requirement  in  stH:tion 
183.  Appendix  E  states  that  if  EPA  fails 
to  issue  a  (TCJ  by  November  15,  1993 
(whic  h  it  did  for  11  soun;e  c;ategori(Vs), 
the  responsibility  shifts  to  the  .State  to 
submit  a  nim-CTG  R.ACT  rule  for  those 
sources  by  November  15,  1994.  In 
ac :c:ordanc f  with  sec  tion  182(b)(2). 
implementatKJn  of  that  RACT  rule 
should  o(  (  ur  by  May  31,  1995, 
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II.  What  Are  Negative  Declarations  and 
What  Is  Their  Purpose? 

The  EPA  does  not  require  States  to 
develop  plans  or  regulations  to  control 
emissions  from  major  sources  which  are 
not  located  in  the  planning  area.  In 
order  to  determine  whether  this  might 
be  the  case,  the  State  may  examine  its 
emissions  inventory  before  initiating  the 
planning  and  development  process.  If 
the  State  finds  no  subject  sources,  then 
it  may  prepare  and  submit  to  EPA,  a 
negative  declaration  stating  there  are  no 
sources  in  the  planning  area  which 
would  be  subject  to  the  required  rule, 
rather  than  a  control  plan  for  sources  in 
a  particular  category.  In  addition  to 
reviewing  its  emissions  inventory, 
Indiana  reviewed  its  permit  files  for 
sources  with  a  potential  to  emit  100  tons 
or  more  of  VOC  annually  located  in 
Clark  and  Floyd  Counties. 

III.  W^at  Types  of  Sources  Are  Covered 
by  These  Negative  Declarations? 

The  State  negative  declarations 
addressed  two  CTG  categories:  Control 
of  Volatile  Organic  Compound 
Emissions  from  Industrial  Wastewater 
(EPA  Document  Number:  EPA-453/D- 
93-056)  and  Control  of  Volatile  Organic 
Emissions  from  Coating  Operations  at 
Aerospace  Manufacturing  and  Rework 
Facilities  (EPA  Document  Number: 
EPA-453/R-97-004,  December,  1997). 
The  State's  negative  declarations  also 
includes  two  source  categories 
addressed  by  the  Alternative  Control 
Document ' :  Surface  Coating  of 
Automotive/Transportation  and 
Business  Machine  Plastic  Parts  (EPA 
4531R-94-017,  February'  1994  including 
page  4-3a  as  revised  April  4,  1994).  The 
State  negative  declarations  also 
addressed  five  non-CTG  source 
categories  because  the  State  must 
control  VOC  emissions  from  all  sources 
with  a  potential  to  emit  100  tons  or 
more  of  VOC  annually  located  in  Clark 
and  Floyd  Counties,  Indiana  searched 
its  inventory'  and  determined  that  no 
sources  with  a  potential  to  emit  100  tons 
or  more  of  VOC  per  year  were  located 
in  C^lark  and  Floyd  Counties  in  the 
following  five  non-CTG  source 
i:ategories;  industrial  clean  up  solvents, 
offset  lithography  operations,  and 
SOCMI  batch  processes,  reactors  and 
distillation  units. 


'  AllcrnatJM'  (inritnil  [l.ii  iiiiicrits  ,irr  |iri'|iHri'ii  !i\ 
EP.\  to  pnivuif  iiilrirniHliiiti  on  I'liiisMnns,  i  ontrnls. 
control  optiiiiis  iiml  (  osls  whujti  tlie  Stale  Laii  Ubc 
in  develiipiiii;  ruli's  Iwsril  un  KACT. 


IV.  If  New  Sources  Are  Constructed  in 
Clark  and  Floyd  Counties,  Will  the  VOC 
Emissions  From  These  Source 
Categories  Be  Uncontrolled? 

No.  new  major  sources  locating  in  a 
nonattainment  area  are  subject  to  the 
more  stringent  emission  control 
requirements  of  New  source  Review 
under  part  D  of  the  Acrt. 

V.  EPA  Rulemaking  Action 

EPA  has  examined  the  State's 
negative  declarations  regarding  the  lack 
of  need  for  regulations  controlling 
emissions  from  these  source  categories 
from  sources  located  in  Clark  and  Floyd 
Counties.  EPA  also  examined  the 
supporting  evidence  provided  by  the 
State.  As  a  result,  EPA  approves 
Indiana's  negative  declarations  for  these 
sources. 

EPA  is  publishing  this  action  without 
prior  proposal  because  EPA  views  this 
as  a  noncontroversial  revision  and 
anticipates  no  adverse  comments. 
However,  in  a  separate  document  in  this 
Federal  Register  publication,  EPA  is 
proposing  to  approve  the  State  Plan 
should  adverse  written  comments  be 
filed.  This  action  will  be  effective 
without  further  notice  unless  EPA 
receives  relevant  adverse  written 
comment  by  July  10,  2000.  Should  EPA 
receive  such  comments,  it  will  publish 
a  final  rule  informing  the  public  that 
this  action  will  not  tcike  effect.  Any 
parties  interested  in  commenting  on  this 
action  should  do  so  at  this  time.  If  no 
such  comments  are  received,  the  public 
isadvised  that  this  action  will  be 
effective  on  August  7.  2000, 

VI.  Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(0MB)  has  exempted  this  regulatory 
action  from  Executive  Order  12866. 
entitled  'Regulatory  Planning  and 
Review.  " 

B.  Executive  Order  13045 

Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  F'R  19885,  April  23.  1997), 
applies  to  any  rule  that:  (l)  Is 
determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulator}'  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 


and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  subject  to  Executive 
Order  13045  because  it  does  not  involve 
decisions  intended  to  mitigate 
environmental  health  or  safety  risks 

C.  Executive  Order  13084 

Under  Executive  Order  13084.  EP.A 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly 
affects  or  uniquely  affects  the 
communities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  unless  the  Federal 
government  provides  the  funds 
necessary'  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
goverrunents.  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consulting.  Executive  Order  13084 
requires  EPA  to  provide  to  the  Office  of 
Management  and  Budget,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  EPA's 
prior  consultation  with  representatives 
of  affected  tribal  governments,  a 
summary'  of  the  nature  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  13084  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities," 

Today's  rule  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  governments.  This  action 
does  not  involve  or  impose  any 
requirements  that  affect  Indian  Tribes, 
Accordingly,  the  requirements  of 
section  3(b)  of  Executive  Order  13084 
do  not  apply  to  this  rule, 

D.  Executive  Order  13132 

Federalism  (64  FR  43255.  August  10. 
1999)  revokes  and  replaces  Executive 
Orders  12612  (Federalism)  and  12875 
(Enhancing  the  Intergovernmental 
Partnership),  Executive  Order  13132 
requires  EPA  to  develop  an  accountable 
process  to  ensure  "meaningful  and 
timely  input  by  State  and  local  officials 
in  the  development  of  regulatory' 
policies  that  have  federalism 
implications,"  "Policies  that  have 
federalism  implications  "  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government,"  Under 
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1ai'(  iitiM- ( )ril('i   1  i  M_'    l!l'.\  in.iv  imt 
issue  ,1  rt'uiii'iti' 111  ill, it  li.is  ffdiT.ilisiii 
implii  ,itii  Ills    th.it  iiii|iiisi's  Milist.inti.il 
ilirt-i  t  I  I  iin(ili.iiii  !•  ( (isis,  .tinl  th.il  IS  111  it 
ri'(|iiiri'il  hs  sl.itiiti'.  iiiili'ss  ihi'  1  ''iliT,!! 
i;n\  .•rmiii'iit  prn\  idi's  tin-  lumls 
iiiM  >'ss,ir\  til  [i.u  the  iliri'i  t  I  I  iiii|ili.ini  ■■ 
costs  III!  iirri'd  li\  St.ite  ,iml  Im  .il 
i;(ivfrmiu'nts.  .  ir  \:[':\  c  i  insults  w  ith 
St.itc  .tiid  iii<  .il  iiffu  I, lis  iMrU  in  the 
[iriii  ess  n|  di'V'cliipini;  llie  pnipi isni 
rck^uLitmn    !!1'.\  .ilsi  i  ni.i\  nut  issue  a 
ri'i^iihiliiin  th.it  h.is  teder.ijisni 
iin('!i(  .itmiis  ,111(1  th.it  [ireeinpts  St.ife 
l.ivv  unless  the  .\k;eni  \   i  nllsulls  uilh 
M.i.e  .Hill   Im  .ll  iifhi  I. lis  e,irl\    in  the 
prill  ess  111  ile\  ell  i[iini;  the  prM(iiisei| 
reyui.itiiill 

This  rule  uill  nut  h.i\e  suhst.inlial 
ilirei  I  et|'e<  ts  (in  the  St.ites    nil  the 

rei.Uiiinship  hetween  thi'  n.itmn.il 
i;ii\  iTllinent  .ind  the  St.ites    111  III!  the 
distrdiutiiiii  iif  piiuer  .mil 
respunsihilities  .irniin^  the  \,iriiiiis 
levels  (it  niivernnient,  .is  spei  ilied  111 
('.xei  utive  {  )rder    1   t  1  t  J     liei  ,iuse  it 
IIiere|\    .ippriives  ,i  sl.ite  rule 

uiipleineiilinv;  .i  tederal  si.uid.ird   .ind 
does  lint  .liter  the  rel.ilK  iiiship  nr  the 
distrihuliiiii  lit  pnuer  .mil 
rfspimsdulities  est.ihlished  in  the  (  le.m 
.\ir  .\i  t   Thus,  ttie  reijiiireinents  nt 
se(  tiiill  t>  lit  the  lAetUllVf  tJrder  diJ  uut 
iipplv  til  this  rule, 

/•.'   litX"l"ti'n  hlf\lhilit\   :\i  t 

The  KeKul.ltnrV  I'lexihillU   Act  IKF.M 
Ufiii'r.tlU  reipures  .i:i  ,ij;eni  \  In  (  nndiK  I 
.1  re^ul.itnr\    ne\ih|lil\   .in.iUsis  nf  ,ui\ 
rule  siill|e<  t  tn  iinlK  i'  .iiid  i  ninilienl 

rulem,ik.in^  reiiuirenieiits  unless  the 
.igciK  \  certifies  th.it  ttie  rule  vmII  iint 
hifive  ,1  si^nifii  <iiit  e(  iiiiniiiu   nn[Mi  t  nn 
a  suhstantial  iiuinher  nf  small  entities 
.Sm.dl  entitles  ini  hide  sm.ill  hiismesses, 
small  niitfiir  prnfit  enterprises,  and 
small  nii\ eriimeiital  lurisdu  timis 

This  rule  will  nnt  h.ive  ,1  sii;nifi(  .lilt 
impai  I  (in  ,i  suhstanti.il  numher  nf  small 
entities  hei  ause  .SlI'  a[ipriivals  under 
s»M:ti(in  1  10  and  subchapter  I,  part  I)  nf 
the  ( ileaii  .Air  .-Xi  t  dn  nnt  create  .iiu  new 
requirements  hut  sim()l\  ii()prn\e 
rt>(|uir«'meiits  th.it  tlie  .State  is  ,ilre,id\ 
imposing    rherefnre.  hei  .luse  the 
P'ederal  SIP  ,ipprn\.d  dues  mil  i  re.ite 
.inv  new  reiiuirements.  I  i  ertif\  th.it  ihis 
,i(  tion  will  nnt  have  ,i  si^nifii  .ml 
e(  iiniiniK   impact  mi  <i  suhst.uiti.il 

numher  nf  sm.ill  entities    Mnrenver    dill' 
til  the  n.ilure  nf  the  l-'eder.ll  .St.lte 

re|.itinnshi(i  under  the  ( le.iii  Air  A(  I 
prepar.ilinn  nt  ne\ihilit\  .in.iUsis  wnulil 
I  nnstitute  Feder.il  in(|uir\  iiitn  the 

ei  nnnmic  rc.lsi  in.lhleness  nt  st.lte  .11  tlnii 

rheCle.in  Air  .\(  t  tnrhids  Kl'A  tn  h.ise 
its  .u  iiniis  (  (iii(  ernilli;  Sll's  nn  sui  li 
>'rnuii(is    I 'nii'ii  Hlri  Irii   (.ii,\    IS 
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r  ,s  (    ~-ii()(,ii(ji 

/•    I  nliinih'ii  ,\/,;,'i(/.;frs 

1    llder  se(  tlnlls  JOJ   nt  the  I    Ilfulldeii 
M, ind. lies  Ketnrm   A(  t  n!    lM<r) 
i     1    Ilfunded  M.ind.ltes  A(  t     )    sullied 

int.i  law  nil  M.iri  h  J-',  l'i').'i,  Kl'A  must 
prep, ire  ,1  tiudi;ei.ir\  im[)a(  t  st.itemeiit  tn 
■  11  I  nmji.iiu  ,tiu  prnpnsed  nr  final  rule 
th.it  UK  hides  ,1  Feder.il  m.md.ite  that 
m,u  result  in  estimated  (  nsts  tn  State. 
In(  ,ll.  nr  trih.ll  k;(i\  eriuiieiils  in  the 
,H;j^rek;,lte    nr  tn  the  priv.lle  sei  tnr.  nt 

,Sl()<)  millinn  nr  iimre   1  nder  sei  tuui 

Jll'')    FF.\  must  selei  t  the  must  (list 
effei  ti\e  and  le.ist  hiiriiensnme 
.dtern.ill\e  lh.lt  ,l(  hie\fs  the  ntl)e(  tives 
nf  the  rule  aild  is  (  nn  SI  stent  with 
st.iliitiir\  rt'(]uirenients   .Sei  tinn  20  < 

ri'ipures  FP.-\  tn  est.lhllsh  .1  pi, in  fnr 
intnrmini;  .ind  .idvisini;  aiu  small 
'4n\ crmnents  th.it  ma\  ti>'  sitjnifu  .mth 
nr  uMKiueU'  impai  ted  h\  ttie  rule 

Fl'.\  h.is  determined  that  the  ,ipprn\.il 
.!(  tinll  pmmulk^.lted  dues  nnt  UK  hide  a 

l-eder.il  III. Hid, lie  th.it  m.i\  result  in 
estim.iteil  (  lists  lit  .SlOd  millinn  nr  mnre 
tn  either  State   Ini  ,il,  nr  tnh.il 
i;n\ernments  in  the  .i^ret;ate.  nr  tn  the 
pru  .lie  sei  tnr  This  Federal  M  tinn 
ippriiM's  pre-existing  recjuireint'nts 
under  St.lte  nr  liK  .ll  l.iw  .  and  imposes 
nn  nevv  requirements   Aifnrdin^K.  nn 
additinn.il  1  nsts  In  State,  local,  nr  trit)al 
governments,  nr  In  the  private  sec  tnr. 
result  trnm  this  .k  tinn 

(,   .Sij/inwssyon  ta  r'n/iyress  ihk/  thi' 
I'.otuptitiUir  (ifi}i'nil 

The  (longressinnal  Ke\ievv  .\i  t,  'i 
U.S C   HOI  rt  sftj    as  added  bv  the  Small 
Business  Regulatory  Plnforcement 
F'.urness  At  {  nf  144(i.  generally  [)rn\ldes 
ill, It  befnre  a  rule  mav  take  effe<  t,  the 
.i^^t'iM  v  prnmul>jating  the  rule  must 
submit  a  rule  report,  vvliich  inrlud»>s  <i 
(  iipv  of  thi'  rule,  to  each  House  nf  the 
(  impress  and  tn  tht'  (lorn pf roller  (ieni'ral 
nf  the  Inited  States  KF.\  will  submit  a 
report  ( ontaining  this  rule  and  other 
recpured  information  tn  the  I '  ,S   Senate, 
ihe  IS    House  nf  Representatives,  and 
the  C  lorn pt nil ler  (jent'ral  of  the  I'nited 
St.ites  prior  tn  publii  ation  of  the  rule  in 
the  Federal  Register  .A  ma|nr  rule 
1  MiHKit  t.ike  effect  until  tiO  davs  after  it 
IS  published  in  the  Federal  Register 
This  ■!(  tiiin  IS  not  .i  "major  rule"  as 
defined  bv  .^1  l'  S  C   804(2)   This  rule 
will  be  effei  live  ,\ui;ust  7,  2000  unless 
1;F.\  re(  eives  .Kherse  written  (  (imments 
hv  |ul\    H).  2000 

//  XiithUKil  Tn  hnaldiiv  Vniusjfr  and 
:\ii\  iiiu  I'inrnt  Ai  t 

Se(  tinn   1  2  nf  the  National  Te(  hnnlngv 
Tr. Ulster  .mil  .\d\  .iik  ement  ,\(  t 
(NTI'.X.M  nf  1M45  reipiires  Federal 


agenc  les  tn  evaluate  existing  tei  hni(  al 
standards  when  de\elniiing  a  new 
regulatinn  Tn  ( (imply  with  NTTAA, 
FI'.-\  must  (  nnsi(ler  ami  use  "voluntary 
I  nnseiisus  st.indards"  (V'CiS)  if  awiilable 

.Old  .ipplli  .ible  when  de\elnping 
prngranis  ,uk|  [inlic  les  unless  doing  so 
\snuld  be  IIK  (insistent  with  applicable 
law  nr  ntherwise  impra(  ti(al 

The  FI'A  believes  that  X'CS  are 
map[)li(  able  to  this  action   Tndav's 
.11  tinn  dues  nnt  recpure  the  [)ublK   tn 
perfnrm  .l(  tl\  ities  (  nndu(  l\e  tn  the  use 

nf  \(;s 

/  I'ftitit)!)'^  tor  ludii ml  Hf'vif'w 

I  nder  sec  tinn  :i07|b)(  1 )  of  the  ( ;lean 
.•\ir  .\{  t,  petitions  for  judicial  review  of 
this  ac  tion  must  be  filed  in  the  I  'nited 
.States  C'oiirt  of  Appe.ils  for  the 
.ippropriate  c  ircuit  b\  August  7.  2000 
Filing  a  petition  for  reconsideration  bv 
the  Administrator  of  this  final  rule  does 
not  .iffec  t  th(>  finality  of  this  rule  for  the 
[uirpnses  nf  ludic  lal  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judic  ial  review  mav  be  fdecJ.  and 
shall  not  postpone  the  effectiveness  of 
sue  h  rule  or  ac  tion  This  ac  tion  ma\'  not 
be  (  hallenged  latc^r  in  proceedings  to 
enforce  its  requirements   (See  section 
:J07(b)(2)) 

List  of  Subjects  in  40  CFR  Part  52 

Fn\- iron  mental  [irotection, 
.Aciministrative  prac:tic:e  and  procedurt-, 
.Mr  pollution  control.  Hydrocarbons. 
Intergovernmental  relations.  Ozone. 
Reporting  and  recordkeeping 
recjuirements,  V'olatile  organic 
( (impounds 

D.ileii    M.i\  24    20(10. 
Francis  X.  Lyons. 

Hri>i('iuil  Administralcir  HrtiKJti  '< 

For  the  reasons  stated  in  the 
preamble,  part  .52,  chapter  I,  title  40  of 
the  (lode  of  Federal  Regulations  is 
amended  as  follows: 

PART  52— [AMENDED] 

1   The  authority  citation  for  part  52 
continues  to  read  as  follows: 

.Authority;  42  1    S  C   7401  e(  set; 

Subpart  P — Indiana 

2.  Section  52.777  is  amended  by 
adding  paragraph  (v)  to  read  as  follows: 

§52.777    Control  strategy:  Ptiotochemical 
oxidants  (hydrocart>ons). 

•  •  ♦  •         • 

(v)  Negative  declarations — Aerospace 
coating  operations,  industrial  c:lean  up 
solvents,  industrial  wastewater 
prof:esses.  offset  lithography  operations, 
business  plastif:s.  autcjmotive  plastic;s. 
and  synthetic  organic  chemicial 
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manufacturing  industries  (SOCMI)  batch 
prcjcesses,  reactors  and  distillation  units 
categories.  On  November  8.  1999.  the 
State  of  Indiana  certified  to  the 
satisfaction  of  the  Environmental 
Protection  Agency  that  no  major  sources 
categorized  as  part  of  the  nine  categories 
listed  above  and  have  a  potential  to  emit 
1 00  tons  or  more  of  volatile  organic 
compounds  annually  are  located  in 
Clark  or  Flovd  Counties  in  southeast 
Indiana,  adjacent  to  Louisville. 
Kentucky, 

IFK  Uo(    00-i:i839  Filed  6-7-00;  HA5  am] 
BILUNG  CODE  6S60-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA241 -0238a;  FRL-6709-1] 

Revisions  to  the  California  State 
Implementation  Plan,  Santa  Barbara 
County  Air  Pollution  Control  District 

AGENCY:  Environmental  Protection 
Agency  (EPA), 

ACTION:  Direct  final  rule. 


summary:  EPA  is  taking  direct  final 
action  to  approve  a  revision  to  the  Santa 
Barbara  Countv  Air  Pollution  Control 
District  (SBCAPCD)  portion  of  the 


California  State  Implementation  Plan 
(SIP).  This  revision  concerns  volatile 
organic  compound  (VOC)  emissions 
from  metal  parts  coating  operations, 
EPA  is  approving  a  local  rule.  Rule  330, 
Surface  Coating  of  Metal  Parts  and 
Products,  that  regulates  these  emission 
sources  under  the  Clean  Air  Act  as 
amended  in  1990  (CAA  or  the  Act), 

DATES:  This  rule  is  effective  on  August 
7.  2000  without  further  notice,  unless 
EPA  receives  adverse  comments  by  July 
10,  2000,  If  EPA  receives  such  comment, 
we  will  publish  a  timely  withdrawal  in 
the  Federal  Register  to  notify  the  public 
that  this  rule  will  not  take  effect, 

ADDRESSES:  Mail  comments  to  Andy 
Steckel.  Rulemaking  Office  Chief  (AIR- 
4).  U.S,  Environmental  Protection 
Agency.  Region  IX.  75  Hawthorne 
Street.San  Francisco.  CA  94105-3901, 

You  can  inspect  copies  of  the 
submitted  SIP  revisions  and  EPA's 
technical  support  documents  (TSDs)  at 
our  Region  IX  office  during  normal 
business  hours.  You  may  also  see  copies 
of  the  submitted  SIP  revisions  at  the 
following  locations: 

Environmental  Protection  Agency.  Air 

Docket  (6102).  Ariel  Rios  Building. 

1200  Pennsylvania  Avenue.  N.VV., 

Washington,  D.C.  20460; 
California  Air  Resources  Board, 

Stationary  Source  Division,  Rule 

Table  1  .—Submitted  Rule 


Evaluation  Section,  2020  "L"  Street. 

Sacramento,  CA  95812;  and, 
Santa  Barbara  County  Air  Pollution 

Control  District  26,  Castilian  Drive, 

Suite  B-23,  Goleta,  CA  93117 
FOR  FURTHER  INFORMATION  CONTACT: 
Jerald  S.  Wamsley,  Rulemaking  Office 
(AIR-4),  U.S,  Environmental  Protection 
Agency.  Region  IX,  (415)  744-1226. 
SUPPLEMENTARY  INFORMATION: 
Throughout  this  document,  "we."  "us" 
and  "our"  refer  to  EPA. 

Table  of  Contents 

I.  The  State's  Submittal 

A.  What  rule  did  the  State  submit? 
B   Are  there  other  \'ersions  of  this  rule? 
C.  What  is  the  purpose  of  the  rule 
re\isionsy 

II.  EP.A's  Evaluation  and  ,\(  tion 

A.  How  is  EP.A  evaluating  this  rule' 

B.  Does  the  rule  meet  the  e\aluation 
criteria' 

C.  EP.'\'s  recommendatiuns  to  further 
improve  the  rule. 

U.  Public  comment  and  final  actKjn 

III.  Background  Information 

A.  Wh\  was  this  rule  submitted? 
I\',  .administrative  Requirements 

I.  The  State's  Submittal 

A.  What  Rule  Did  the  State  Submit' 

Table  1  lists  the  rule  w'e  are  approving 
with  the  date  that  it  was  adopted  by  the 
local  air  agency  and  submitted  by  the 
California  Air  Resources  Board  (CARB). 


Lcxal  agency 


Rule  No 


Rule  title 


Adopted        Submitted 


SBCAPCD 


330         Surface  Coating  ot  Metal  Parts  and  Products  01  '20/00 


03/28/00 


On  May  19,  2000,  EPA  determined 
that  this  rule  submittal  met  the 
completeness  criteria  in  40  CFR  part  51, 
appendix  V,  which  must  be  met  before 
formal  EPA  review. 

B.  Are  There  Other  Versions  of  This 
Rule? 

We  published  a  limited  approval  and 
limited  disapproval  of  Rule  330  and 
incorporated  the  rule  into  the  SIP  on 
December  3,  1998.  The  SBCAPCD 
adopted  this  version  of  Rule  330  on 
April  21,  1995.  SBCAPCD  has  not 
submitted  to  EPA  any  versions  of  Rule 
330  prior  to  the  January  20,  2000 
version  we  are  acting  on  today. 

C.  What  Is  ihe  Purpose  of  the  Rule 
Revisions? 

SBCAPCD's  January  20,  2000 
amendments  to  Rule  330  included  these 
significant  changes  to  its  1995  adopted 
version: 


— The  200  gallon  per  year  allowance  for 
non-compliant  coating  use  was 
lowered  to  55  gallons  per  year 
(section  B.l,  Exemptions); 
— Daily  recordkeeping  of  non-compliant 
coating  use  is  required  (H.6, 
Requirements-Recordkeeping);  and, 
— Test  methods  for  determining  capture 
efficiency  have  been  updated  (section 
I.3-Test  Methods). 
SBCAPCD  adopted  these  amendments 
primarily  to  address  the  deficiencies 
described  in  EPA's  December  3,  1998 
limited  disapproval  action.  EPA's 
Technical  Support  Document  (TSD)  for 
this  rulemaking  has  more  information 
about  these  rule  amendments. 

II.  EPA's  Evaluation  and  Action 

A.  How  Is  EPA  Evaluating  This  Rule? 

Generally.  SIP  rules  must  be 
enforceable  (see  section  110(a)  of  the 
Act),  must  require  Reasonably  Available 
Control  Technology  (RACT)  for  major 
sources  in  nonattairunent  areas  (see 


section  182(a)(2)(A)),  and  must  not  relax 
existing  requirements  (see  sections 
110(1)  and  193).  The  SBCAPCD  regulates 
an  ozone  nonattaiimient  area  (see  40 
CFR  part  81),  so  Rule  330  must  fulfill 
RACT. 

Guidance  and  policy  documents  that 
we  used  to  define  specific  enforceability 
and  RACT  requirements  include  the 
materials  listed  below. 

1.  Portions  of  the  proposed  post-1987 
ozone  and  carbon  monoxide  policy  that 
concern  RACT,  52  FR  45044,  November 
24, 1987. 

2.  "Issues  Relating  to  VOC  Regulation 
Cutpoints,  Deficiencies,  and  Deviations: 
Clarification  to  Appendix  D  of 
November  24,  1987  Federal  Register 
document,"  (Blue  Book),  notice  of 
availability  published  in  the  May  25. 
1988  Federal  Register. 

3.  "Control  of  Volatile  Organic 
Emissions  from  Existing  Stationary 
Sources  Volume  VI:  Siu-face  Coating  of 
Miscellaneous  Metal  Parts  and 
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F'rndiK  ts     I  SKl'A   lull.-  l'(7H.  lA'A-  Dri  cmbtT  i.  144H  wht-n  KPA  publishi'd  2000,  we  wUl  publish  a  timely 

4r)()  J   ^'H OT)  Its  linulfd  disapprovdl  action  in  thr  withdrawal  in  the  Federal  Register  to 

,.  ,,        ,1.    ,.,,,    .,_,,  ,,,    L„„i„,„.   „  Federal  Register  (see  63  PR  66758.)  notifv  the  public  that  the  direct  final 

Cntt-nn'  ^  providfs  more  informatum  approval  will  not  take  effect  and  we  will 

(.rmd-rnins  our  .'valuation  address  the  comments  in  a  subsequent 

\Vi'  hfiic^c  ihis  rule  is  ( onsistnnt  with  f    £p^  Rf'<nmmfndations  to  FurthiT  final  action  based  on  the  proposal.  If  we 

th»'  rt'ii'vaiit  piiiu  V  and  «uidan(.c  liiipnny  thf  Rulf  "^^  ""'  receive  timely  adverse 

rt>KarilinK  •Milnn  i-abiiitv   KA(T.  and  SIP  -rer-.  i             .   j          i        jj  .         i  comments,  this  direct  final  approval 

1       ,           /I     M           I        I    ,1.1. u    Li>  V  ' ''"■  IMJ  no«'s  not  (Inscribe  adnitional           n  l       rr                ■  l         r      l 

relaxations  On  I)»'(cmb.T  ),  iwm.  Kt'.V  j    j  f     .u          .  will  be  effective  without  further  notice 

1,1                 I        11,1  rule  revisions  rt'comnu-ndt-d  tor  the  next            .                        „  .^,  ■    r-      ,                 , 

«av..  a  limit...!  approva   ami  1.1.1.1..!  ^_^^^^,  ,^^.  on  August  7.  2000  Jh.s  final  approval 

disapproval  of  Rule  .l.M)  identifving  **  ^vill  incorporate  SBCAPCD  Rule  330 

several  defit  i.'n.  les  within  th.-  rul."  that       /)  Puhh(  Coiunwnt  und  Final  At  t ion  mto  the  federally  enforceable  SIP. 

nMiu,re<!  <  orre.  t.,,n   Tb.Mief..  leii.  i.-s  ^,  authorized  in  se(  tion  1 10(k)(31  of        ,„   „_  .  „ „h  ,„f„™„.,:o„ 

identi    t'lvv. thin  KP.\\   united  ,l     .    .   ,.n  a       r  o  .u  III.  Background  Information 

Kit  iiuii.     v>iiiim       .\  -.  iiiiin.  ,^j,  ^j.,   j,p.^  ij.  fjjii^.  approving  the  " 

disapproval  hay.-  been  .•ith.^r...rr.H  ted  suhmitf.'d  Rul.'  330  bwau.se  we  believe  A   Whv  Was  This  Rule  Submitted^ 

or  addr.'ss.'d  ad.'<piatelv  by  the  ,,  fulfills  all  relevant  r.'quir.'ments   We 

.SB(.AP(,I)  N  lanuarv  20.  2000  ,],,  „,,,  ,h,nk  anyone  will  i.b|ect  to  this  ^'^^-s  help  pr.iduce  ground-level 

amendiii.'iits  In  Rule  ).iO  a(  tion.  so  we  are  finalizing  th.-  ajiproval  'izone  and  smog,  which  harm  human 

EPA's  appro\,il  ,ii  tnni  will  withmit  proposing  it  in  advance  health  and  the  environment.  Section 

incorp.irate  tlu-  re\  is.-d  Kul.-  I  U)  intu  Mow.-yer.  in  th.'  Proposed  Rules  seftum  1  l<'(a)  of  the  (]AA  requires  states  to 

th.'  fed. 'rally  .ippmv.'d  .SIP  Our  of  this  Federal  Register,  we  are  submit  regulations  that  control  VOC 

approval  a.  tion  will  stop  the  sail,  tioiis  simultaneously  proposing  approval  of  .-missKms.  Table  2  lists  some  of  the 

pro.  .'ss  and  [•'.'(!. -ral  liii[)l.'m.'ntation  the  same  submitted  Rule  330  If  we  nation^'  milestones  leading  to  the 

Plan  line  k.  whu  h  were  started  on  re«  .'ive  adv.'rse  comments  by  [ulv  10.  submi"<ii  of  this  local  agency  VOC  rule. 

Table  2.— Ozone  Nonattainment  Milestones 
Date  '  Event 

Marcti  3   1978       tPA  pnimulqaled  a  list  ot  o/one  nonattainment  areas  under  the  Clean  Air  Act  as  amended  in  1977   43  FR  8964.  40 

I      CFR  81  305 
May  ?6    1988      '  FPA  notified  Governors  trial  parts  o(  their  SiPs  were  inadequate  to  attain  and  maintain  the  ozone  standard  and  re- 
quested that  they  correct  the  deficiencies  (EPA  s  SIP-Call)  See  section  i  lO(a)(2MH)  of  the  pre-amended  Act 
Novemtjer  IS    IQQO  Clean  Air  Art  Amendments  of   1990  were  enacted    Pub    L    101-549    104  Stat    2399    codified  at  42  U  S  C    7401- 

7671q 
May  15,  1991    i  Section  182(a)(2)(A)  requires  that  o^one  nonatiammeni  areas  correct  delttient  RACT  rules  by  this  dale 


IV.  .XdminiKtrative  Ri«quirements 

\  'iid.T  I'Aci  iitive  Order  12Ht)t.  (."iH  IK 
^)17:<=i  ()(  tuber  4.  I'cnl  this  ,n  tuui  is 
nut  .1    'sit;niti(  ,uit  reL;ulalnr\  .ii  lion"  .iini 
ther.'tiire  is  not  suli|e(  I  to  re\ie\v  b\   tile 

{ )tfii  e  of  Maii.i^eiiient  and  Hiidget    Tliis 
a(  tion  iner.'K  ■qiprovcs  state  l,i\v  ,is 
in. '.'ting  led.'ral  reiiuireinents  .iiul 
iiiipos.'s  no  .idditioiial  reiiuir.'inents 
b.'vond  ibose  imposed  l)\  st<ite  law 
.■\( cordingK  ,  the  ,\dniinistralor  i  .'rfifies 
that  this  rill.'  will  not  b<ive  a  signifii  ani 
•  '(  ononui  impact  on  .i  substanti.il 
niimb.-r  of  small  entities  under  llie 
Keglllatorv  Flexibility  .\i  t  (.")  ISC    Odl 
et  sei]  I    Met  ,iuse  this  rule  a[l()roves  pre 
existing  recpiir.'in.'iits  under  slat.'  law 
and  does  not  inifiose  aii\  additional 
.'idon  .'.ible  diit\  b.'Miiid  that  ri-tniireil 
!)V  Stat.'  I.iw.  It  does  not  c  ontain  am 
unfunded  m.mdate  or  signific  antlv  or 
uni(]uely  affect  small  governineiits.  as 
described  m  the  I'lifunded  Mandates 
R.'form  Ac  t  of  \'^)'\'^  (PiiIiIh   Law  104-4) 
For  the  s<iine  r.'asoii.  this  rul."  tilso  do.'s 
not  signific  anth  or  unujuelv  affec  t  th.- 
communities  of  tribal  govenunimts.  as 
spec  ifi.'d  bv  Kx.'.utive  Order  1  30H4  (63 
FR  271, 5,T,  May  10,  I'I'lH)    This  nil.-  will 
not  h.ive  substantial  direc  I  efl.-c  ts  on  the 


Sf.ites,  on  th.'  relationship  between  the 
ii.itioiial  goM'rnineni  and  the  .States,  or 
on  the  distribution  of  pow.T  and 
ri'sponsiliiliti.'s  among  tli.'  various 
levels  of  government,  as  spec  died  in 
i;\e<  utive  Order  I  11.(2  (64  FR  432ri5, 
.\iigusl  10,  1999),  b.'c  ause  it  mer.'lv 
appr.ives  a  state  rule  implem.'nting  a 
ledi'r.il  standard,  and  (iocs  not  alter  th.- 
ri'l.ttionslii[i  or  the  distribution  of  power 
and  responsibilities  .'stablished  in  the 
(  lean  .\\v  Ac  t   This  rule  <ilso  is  not 
stibiec  t  to  H.x.'iutiv.' Order  l.<04,5  (62  FR 
19HH5.  April  23,  1997).  b.'C.aiise  it  is  not 
e(  oiiomicallv  signific;anl 

In  reviewing  SIP  submissions,  EPA  s 
role  IS  to  approv .'  stale  c  hoic  .'s. 
provided  that  they  meet  the  criteria  of 
the  (".lean  .Mr  Act   In  this  context,  in  the 
.iliseiK  I'  of  a  prior  existing  requirement 
for  th.'  State  to  us.'  voluntary  <  cinstmsus 
stanclards  (VCS).  EPA  has  no  authority 
to  disapprov.!  a  SIP  submission  for 
f.iilure  to  us.-  V(  IS   It  would  thus  be 
in.  onsistent  with  applu  rible  law  for 
FPA.  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
th.'  Clean  Air  Act.  Thus,  the 
reijiiirein.'nts  of  sec  lion  12(d)  of  the 


National  Technology  Transfer  and 
Advancement  .^ct  of  1995  (15  U.S. CI. 
272  note)  do  not  apply.  As  required  by 
section  3  of  Exec  utive  Order  12988  (61 
FR  4729.  February  7,  1996).  in  issuing 
this  rule.  EP.\  has  taken  the  necessary 
steps  to  eliminate  drafting  errors  and 
ambiguitv .  minimize  potential  litigation, 
and  provide  a  clear  legal  standard  for 
affected  c  (induct.  EPA  has  complied 
with  Exec  utive  Order  12630  (53  FR 
HH59.  March  15.  198H)  by  examining  the 
takings  implications  of  the  rule  in 
ac  t:ordanc:e  with  \\\v  "Attorney 
Ceneral's  Supplemental  Guidelines  for 
the  Evaluation  of  Risk  and  Avoidance  of 
Cnanticipat.'d  Takings"  issued  under 
the  executiv.'  order.  This  rule  does  not 
impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
use.  3501  et  seq.). 

The  Congressional  Review  Act.  5 
I'.S.C.  801  et  seq,,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  t"he  rule,  to  each  House  of  the 
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Congress  and  to  the  Comptroller  General 
of  the  United  States,  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  August  7,  2000. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subiects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control,  Hydrocarbons, 
Incorporation  by  reference. 
Intergovernmental  relations.  Ozone, 
Reporting  and  recordkeeping 
requirements.  Volatile  organic 
compounds. 

Dated:  May  23,  2000. 
Felicia  Marcus, 

Regional  Administrator,  Region  IX. 

Part  52,  Chapter  I,  Title  40  of  the  Code 
of  Federal  Regidations  is  amended  as 
follows: 

PART  52-{AMENDED] 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  F — Callfomia 

2.  Section  52.220  is  amended  by 
adding  paragraphs  (c)(277)  to  read  as 
follows: 

§  52.220    Identif  icatton  of  plan . 

*         *         *         *         * 

(c)  •   *   * 

(277)  New  and  amended  regulations 
for  the  following  APCDs  were  submitted 
on  March  28,  2000,  by  the  Governor's 
designee. 

(i)  Incorporation  by  reference. 

(A)  Santa  Barbara  County  Air 
Pollution  Control  District. 


(1)  Rule  330,  adopted  on  June  11, 
1979  and  amended  on  January  20,  2000. 

***** 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[WI68-01-7319a;  FRL-6706-3] 

Approval  and  Promulgation  of  State 
Implementation  Plans;  Wisconsin; 
Site-Specific  Revision  for  Uniroyal 
Engineered  Products 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

summary:  The  EPA  is  approving  a 
revision  to  the  volatile  organic 
compound  (VOC)  control  requirements 
for  Uniroyal  Engineered  Products,  Inc., 
located  in  Stoughton,  Wisconsin.  The 
Wisconsin  Department  of  Natural 
Resources  (WDNR)  submitted  this  State 
Implementation  Plan  (SIP)  revision  on 
October  30,  1999  and  revised  it  on 
February  17,  2000.  Our  approval  of  this 
revision  makes  federally  enforceable  the 
State's  February  7,  2000,  Consent  Order 
AM-99-900,  which  establishes  alternate 
control  requirements  for  Uniroyal. 

If  we  receive  adverse  comments  on 
this  action,  we  will  publish  a  timely 
withdrawal  of  the  direct  final  rule  in  the 
Federal  Register  informing  the  public 
that  the  rule  will  not  take  effect. 

DATES:  This  "direct  final"  rule  will  be 
effective  August  7,  2000,  unless  we 
receive  adverse  or  critical  comments  by 
July  10,  2000.  If  the  rule  is  withdrawn, 
timely  notice  will  be  published  in  the 
Federal  Register. 

ADDRESSES:  Send  written  comments  to 
Carlton  Nash,  Chief,  Regulation 
Development  Section,  Air  Programs 
Branch  (AR-18J),  United  Environmental 
Protection  Agency,  77  West  Jackson 
Boulevard,  Chicago,  Illinois  60604.  (We 
recommend  that  you  telephone 
Kathleen  D'Agostino,  at  (312)  886-1767, 
before  visiting  the  Region  5  Office.) 

A  copy  of  this  SIP  revision  is 
available  for  inspection  at  the  Office  of 
Air  and  Radiation  (OAR)  Docket  and 
Information  Center  (Air  Docket  6102), 
United  States  Environmental  Protection 
Agency,  Ariel  Rios  Building,  1200 
Peimsylvania  Avenue,  NW,  Washington, 
DC  20460,  (202)  260-7548. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  D'Agostino,  Regulation 
Development  Section  {AR-18J),  Air 
Programs  Branch,  Air  and  Radiation 


Division,  United  States  Environmental 
Protection  Agency,  Region  5.  77  West 
Jackson  Boulevard.  Chicago,  Illinois 
60604,(312)886-1767. 
SUPPLEMENTARY  INFORMATION: 

This  Supplementary  Information 
section  is  organized  as  follows: 

A.  What  Action  is  EPA  Taking? 

B.  How  Does  this  Action  Change  Pollution 
Control  Requirements  for  Uniroyal? 

C.  Will  this  Action  Adversely  Impact  Air 
Quality  in  the  Area? 

D.  What  is  EPA's  Final  Determination? 

A.  What  Action  Is  EPA  Taldng? 

EPA  is  approving  a  revision  to 
Wisconsin's  SIP  to  relax  VOC  control 
requirements  for  Uniroyal. 

B.  How  Does  This  Action  Change 
Pollution  Control  Requirements  for 
Uniroyal? 

In  the  early  1980s  Wisconsin  adopted 
Reasonably  Available  Control 
Technology  (RACT)  regulations  for  the 
entire  state.  We  approved  these 
regulations  and  incorporated  them  into 
Wisconsin's  SIP  for  ozone.  Uniroyal 
manufactures  vinyl  coated  fabrics  and, 
under  these  rules,  is  subject  to  a  limit 
of  3.8  pounds  of  VOC  per  gallon  of 
coating,  excluding  water,  for  coatings 
used  on  vinyl  coating  lines. 

Oiu  approval  of  alternate  control 
requirements  for  Uniroyal  exempts  the 
company  from  the  3.8  poimds  of  VOC 
per  gallon  of  coating  limit  for  its  vinyl 
coating  lines  and  requires  the  followdng: 

1.  At  least  95%  of  all  vinyl  yardage 
requiring  topcoats  must  be  coated  with 
waterbome  topcoats  on  a  monthly  basis 
or  if  the  95%  requirement  is  not  met,  an 
incinerator  must  control  emissions  to 
the  level  that  would  have  been  attained 
had  the  95%  requirement  been  met. 

2.  No  more  than  65,630  pounds  of 
VOC  may  be  released  into  the  ambient 
air  per  month. 

3.  No  more  than  5.435  pounds  of  VOC 
may  be  released  into  the  ambient  air  per 
day. 

4.  Specific  records  and  monitoring 
data  must  be  kept  and  compliance 
testing  must  be  performed. 

C.  Will  This  Action  Adversely  Impact 
Air  Quality  in  the  Area? 

Uniroyal  is  located  in  Dane  County 
which  is  designated  as  attainment  for 
ozone.  The  county  is,  and  has  been 
monitoring  attainment  of  both  the  1- 
hour  and  8-hDur  ozone  standards.  Since 
1987,  Uniroyal  has  been  operating 
under  a  State-approved  variance  which 
allows  emissions  equivalent  to  the 
emissions  allowed  under  the  SIP 
revision  that  we  are  approving  with  this 
action.  Consequently,  our  approval  of 
the  alternate  control  requirements  for 
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I'nirovdl  shoukl  not  intcrftTc  with 
attdinment  or  continued  mdintenance  of 
thfi  ozone  standard. 

D.  What  Is  EPA'S  Final  Determination? 

Based  on  the  rationale  .set  forth  above 
and  in  EPA's  Technical  Support 
Document,  we  are  approving  a  revision 
to  the  VtX;  control  requirements  for 
Uniroyal  Engineered  Products.  Our 
approval  of  this  revision  makes 
federally  enforceable  the  States 
February  7,  2000.  Consent  Order  AM- 
99-900. Which  establishes  alternate 
control  requirements  for  Uniroyal 

We  are  publishing  this  action  without 
prior  proposal,  becau.se  we  view  this  as 
a  noncontroversial  revision  and 
anticipate  no  adverse  comments 
However,  in  a  separate  document  in  this 
Federal  Re;;ister  publication,  we  are 
proposing  to  approve  the  State  variance 
should  adverse  written  comments  be 
filed. 

This  action  will  be  effet:tive  August  7. 
2000  without  further  notice  unless 
relevant  adverse  comments  are  received 
by  luly  10.  2000.  If  wt?  rectMve  such 
comments,  we  will  withdraw  this  action 
before  the  effective  date  bv  publishing  a 
suhsequ«Mit  document  that  will 
withdraw  thi;  final  action  We  will  then 
address  all  public  comments  received  in 
a  subsequent  final  rule  based  on  the 
proposed  action   We  will  not  institute  a 
second  comment  j)erio{l   Anv  parties 
interested  in  cimiinenting  on  this  action 
should  do  so  at  this  time  If  we  do  not 
receive  comments,  this  action  will  be 
effe<  tive  .\ugnst  7.  2000 

Nothing  in  this  ac  tioii  should  be 
construetl  as  permitting  or  allowing  or 
establishing  a  precedent  for  anv  future 
implementation  plan   Each  reijuest  for 
revision  to  the  ,S1F'  shall  be  considered 
separately  in  light  of  specific   t«H:hnic  al. 
ec:oncimic  .  and  tMivircinmental  factors 
and  in  relation  to  relevant  statutory  •uni 
regulatory  requirements. 

Administrative  Requirements 

E.  Executive  Order  12866 

The  Office  of  Management  .ind  Budget 
(OMBI  has  exempted  this  regulatiirv 
action  from  Exec  utive  Order  12H()t). 
entitled  "Kegiil,itor\  F'laiiniiig  and 
Review." 

F.  Executive  Order  i:i045 

ProttM  tion  of  (ihildreii  from 
Environiiu^ntal  He.dth  Kisks  and  Saft't\ 
Risks  (h2  FK  I'JKH.').  April  23.  1997). 
applies  to  anv  rule  thai   (1)  is 
dcMermint'd  to  be  "economic  ally 
signific  ant  ■  as  dc^fiiicMl  under  Exec  utive 
Order  12Ht)t).  and  (2)  (onc:erns  .in 
crnvironmental  health  or  safety  risk  tli.il 
EPA  has  reason  to  believe  m.iy  have  a 
disproportionate  eff»H:t  on  children   If 


the  regulatory'  acition  mcHsts  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
c;onsidered  by  the  Agency. 

This  rule  is  not  subject  to  Executive 
Order  13045  because  it  does  not  involve 
decisions  intended  to  mitigate 
environmental  health  or  safety  risks. 

G.  Executive  Order  13084 

Under  Executive  Order  13084,  EPA 
may  not  issue  a  regulation  that  is  not 
rec^uired  by  statute,  that  significantly 
affects  or  uniquely  affects  the 
c;ommunities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  dire<:t  compliance  costs  on 
those  c:ommunities.  unless  the  Federal 
government  provides  the  funds 
nc^cessary  to  pay  the  direct  compliance 
c:osts  incurred  by  the  tribal 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consulting.  Executive  Order  13084 
recjuires  EPA  to  provide  to  the  Office  of 
.Management  and  Budget,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  desc;ription  of  the  extent  of  EPA's 
prior  cionsultation  with  representatives 
of  affected  tribal  governments,  a 
summary  of  the  nature  of  their  concerns, 
and  a  statement  suf)porting  the  need  to 
issue  tht'  regulation   In  addition. 
Exe<:utivt?  Order  13084  requires  EPA  to 
develop  an  effective  process  permitting 
elec  ted  officials  and  other 
representatives  of  Indian  tribal 
govf^rnments  'to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  polic:ies  on  matters  that 
significantly  or  uniquely  affect  their 
lommunities.  ' 

Todays  rule  does  not  significantly  or 
uiiicjuely  affec  t  the  communities  of 
Indian  tribal  governments  This  ac:tion 
does  not  involve  or  impose  any 
rec|uirements  that  affect  Indian  Tribes. 
.•\c.cordingIy.  the  re<]uirements  of 
sec  turn  3(b)  of  Exec  utive  Order  13084 
do  not  apply  to  this  rule 

H.  Executive  Order  13132 

Ffderalisin  {M  FR  4325.S.  .August  10. 
1999)  revoktvs  and  replac  es  p]xw;utiye 
Orders  12H12  (Federalism)  and  12875 
(Hnhanc  ing  the  Intergovernmental 
Partnership)   Executive  Order  13132 
rccjuires  EF,\  to  develop  an  acc;ountable 
(iriK  t'ss  III  ensure  "meaningful  and 
timely  input  by  State  and  local  officials 
m  the  development  of  regulaton- 
(xilicii^s  that  have  federalism 
iin|)li(.citions       'Polic:ies  that  have 
federalism  implic;ations"  is  defined  in 
the  Executive  Order  to  include 


regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government."  Under 
Executive  Order  13132.  EPA  may  not 
issue  a  regulation  that  has  federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  unless  the  Federal 
government  provides  the  funds 
necessary'  to  pay  the  direct  compliance 
costs  incurred  by  State  and  local 
governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  EPA  also  may  not  issue  a 
regulation  that  has  federalism 
implications  and  that  preempts  State 
law  unless  the  Agency  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

This  rule  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  because  it 
merely  approves  a  state  rule 
implementing  a  federal  standard,  and 
does  not  alter  the  relationship  or  the 
distribution  of  power  and 
responsibilities  established  in  the  Clean 
Air  Act.  Thus,  the  requirements  of 
sectiop  6  of  the  Executive  Order  do  not 
apply  to  this  rule. 

I.  Regulatory  Flexibility 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory'  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions. 

This  rule  will  not  nave  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  SIP  approvals  under 
section  1 10  and  subchapter  I.  part  D  of 
the  Clean  Air  Act  do  not  create  any  new 
requirements  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP  approval  does  not  create 
any  new  requirements,  I  certify-  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Moreover,  due 
to  the  nature  of  the  Federal-State 
relationship  under  the  Clean  Air  Act, 
preparation  of  flexibility  analysis  would 
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constitute  Federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  Clean  Air  Act  forbids  EPA  to  base 
its  actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  U.S.  EPA, 
427  U.S.  246,  255-66  (1976);  42  U.S.C. 
7410(a)(2). 

J.  Unfunded  Mandates 

Under  sections  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  the  private  sector,  of 
$100  million  or  more.  Under  section 
205,  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantly 
or  uniquely  impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

K.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  Section  804, 
however,  exempts  from  section  801  the 
following  types  of  rules:  rules  of 
particular  applicability;  rules  relating  to 
agency  management  or  personnel;  and 
rules  of  agency  organization,  procedure, 
or  practice  that  do  not  substantially 
affect  the  rights  or  obligations  of  non- 
agency  parties.  5  U.S.C.  804(3).  EPA  is 
not  required  to  submit  a  rule  report 
regarding  this  action  under  section  801 
because  this  is  a  rule  of  particular 
applicability. 


L.  National  Technology  Transfer  and 
Advancement  Act 

Section  12  of  the  National  Technology 
Transfer  and  Advancement  Act 
(NTTAA)  of  1995  requires  Federal 
agencies  to  evaluate  existing  technical 
standards  when  developing  a  new 
regulation.  To  comply  with  NTTAA, 
EPA  must  consider  and  use  "voluntary 
consensus  standards"  (VCS)  if  available 
and  applicable  when  developing 
programs  and  policies  unless  doing  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical. 

The  EPA  believes  that  VCS  are 
inapplicable  to  this  action.  Today's 
ac:tion  does  not  require  the  public  to 
perform  activities  conducive  to  the  use 
of  VCS. 

M.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  August  7,  2000. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements. 
(See  section  307(b)(2).) 

List  of  Subiects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Incorporation  by 
reference,  Ozone,  Reporting  and 
recordkeeping  requirements.  Volatile 
organic  compound. 

Authority:  42  U.S.C.  7401-7671q. 

Datecd;  May  12,  2000. 
Robert  Springer, 

Acting  Regional  Administrator.  Region  5. 

Accordingly,  title  40  of  CFR  part  52, 
Subpart  YY,  is  amended  as  follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  YY— Wisconsin 

2.  Section  5.'!. 2570  is  amended  by 
adding  paragraph  (c)(100)  to  read  as 
follows: 

§  52.2570    Identification  of  plan. 


(c) 


*      *      * 


(100)  On  October  30,  1998,  Wisconsin 
submitted  a  soiu"ce-specific  State 


Implementation  Plan  revision  for 
Uniroyal  Engineered  Products,  Inc., 
located  in  Stoughton.  Wisconsin.  The 
State  supplemented  the  original 
submittal  with  Consent  Order  Number 
AM-99-900  on  February  17.  2000.  This 
source-specific  variance  relaxes  volatile 
organic  compound  reasonably  available 
control  technolog>'  requirements  for 
Uniroyal. 

(i)  Incorporation  by  reference. 

(A)  Consent  Order  Number  AM-99- 
900,  issued  by  the  Wisconsin 
Department  of  Natural  Resources  to 
Uniroyal  Engineered  Products  on 
February  17.  2000. 

[FR  Doc.  00-l'J175  Filed  6-7-00:  8:45  am] 
BILUNG  CODE  6S60-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  52  and  81 
[AZ072-0085;  FRL-6601-7] 

Approval  and  Promulgation  of 
Maintenance  Plan  and  Designation  of 
Area  for  Air  Quality  Planning  Purposes 
for  Carbon  Monoxide;  State  of  Arizona 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 

summary:  EPA  is  taking  final  action  to 
redesignate  the  Tucson  Air  Planning 
Area  (TAPA)  to  attairunent  for  the 
carbon  monoxide  (CO)  National 
Ambient  Air  Quality  Standard  (NAAQS) 
and  to  approve  a  maintenance  plan  that 
will  insure  that  the  area  remains  in 
attainment. 

EFFECTIVE  DATE:  This  action  is  effective 
on  July  10,  2000. 

ADDRESSES:  Copies  of  the  state  submittal 
and  other  information  are  available  for 
public  inspection  at  EPAs  Region  IX 
office  during  normal  business  hours.  75 
Hawthorne  Street,  San  Francisco,  CA 
94105-3901. 

The  technical  support  document 
(TSD)  and  copies  of  other  documents 
relevant  to  this  action  can  be  found  in 
the  docket  for  this  proposal.  The  docket 
can  be  reviewed  or  copied  during 
normal  business  hours  at  the  following 
locations  between  8:00  a.m.  and  4:30 
p.m.  on  weekdays.  You  may  need  to  pay 
a  fee  for  copying.  Copies  of  the  SIP 
submittal  are  also  available  for 
inspection  at  the  following  address: 
Pima  County  Department  of 
Environmental  Quality,  130  West 
Congress,  Tucson,  Arizona  85701,  (520) 
740-3340. 
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Ele<:tronic  Availability 

This  (ii)(:iiint'iil  is  (ilsd  >iv,iilal)l»'  <is  an 
t'lt?(  tniiiu   file  Dii  KF\-\  s  Region  M  VVch 
f'agf  at  http  //vvvvw  i-pa  gnv  rcgiiinO')' 
air 

FOR  FURTHER  INFORMATION  CONTACT: 

Kleanor  Kaplan,  Air  i'lanniiiK  Office 
(AIR-2),  Air  Division,  US 
EnvirnnnifMital  I'rotection  A^jfnt.v, 
Ro^ion  IX.  75  Hawthornt-  Strcvt.  San 
Francisco,  CA  44105-3')()1,  (415)  744- 
1  154,  email:  kaplan  t;l(Mni)r@t'pa.g()\' 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  Octoher  fi.  \^97  Arizona 
submitted  a  rtuiiu'st  to  nuitvsi^natf  the 
(X)  Tucson  Air  Planning  Area  (TAPA) 
nonattainment  area  to  attainment  for  the 
NAAQS  and  for  approval  of  a 
maintenance  plan.  FPA  found  that  the 
TAPA  met  all  the  redesignation 
requirements  specified  in  section 
107(d)(3)(K)  of  the  Clean  Air  Act  (CAA) 
and  also  that  the  TAPA  was  eligible  to 
use  the  Limited  Mainttmance  Pl.ui 
(LMP)  option  provided  for  in  KPA 
guidance  '  KPA  therefore  proposed 
approval  of  the  re(iuest  and  the 
maintenanc:e  plan  on  |ulv  22.  19MH  (see 
H3  FR  39258)  and  provided  for  a  3()-dav 
public  comment  [)eriod 

For  a  full  disc  ussioii  of  KPA's 
evaluation  of  the  TAPA  redesign<ition 
retjuesl  and  the  inaintenanc  e  plan,  the 
reader  is  referred  to  the  original  KPA 
proposal  (f).t  FR   )M2')H.  [ulv  22,  I'IMH) 
(Uid  to  the  Te(  hiiH  al  Siijiport  Document 
(TSD)  accompanving  that  profxisal 
notice  which  mav  be  found  in  the 
docket  on  file  at  thi'  addresses  noted 
<ihii\e 

FI'A  re(  eued  one  set  ot  (  omilieilts 
during  the  U)  (lav  (  omment  period 
[irovided  under  the  original  projiosal 
Those  comments  lame  from  the  .\ri/ona 
("enter  for  Law  in  the  Pnfilu   Interest 
(ACLPII  in  ,1  letter  dated  August  21, 
UmH    To  respond  \{i  the  [lubiii 
(omments.  FP.\  re(iLieste(l 
siipplementarv  mtorin.ition  from  ttie 
Puna  .Assoc  latioii  of  { lov erniiieiits  (PACil 
relating  to  ( !0  emisMoiis  pro|ec  turns  lor 
the  <irea  for  the  lO-scar  iiiainlenaiu  e 
pt^riod  extending  through  2010.  KP.\ 
received  the  inform. ilion  in  .i  letter  from 


M.rniiriiiiilmn  I'litillnl    I.iiiiiIimI  M.mil.'ii.ini  i- 
i'l.in  I  l|itiiiii  l(ir  Niiiii  liissifialili'  (  ()  Nniiatlitiiiiili'llt 
\r>'.is    .  froin  lovph  W    I'.nsif.  (irnup  l.cinlHr. 
Intri^rHtr-cl  I'ulu  V  lint!  striilr^irs  <  )riivip.  ( )fri(-i»  nf  Air 
(Juiililv  I'l.iiimiin  diiil  Si.iiiil.irds  t   S  EP.^. 
KiiMmri  h  I  rmiiglf  I'iirk.  Nurlli  (,arulina.  Oloher  b. 


PAC  dated  |une  IH,  1999   KPA  is 
respcmding  to  AC'LPI's  comments  in 
sec  turn  II  below  On  D«'cember  17.  1999 
(see  B4  FR  70660)  EPA  reproposed  to 
<ippro\,e  the  TAPA  redesignation  request 
in  order  to  provide  the  public  with  the 
opportunitv  to  comment  on  the 
additional  information  provided  bv  PA(i 
and  on  additicmal  issues  that  hac^  arisen 
sinc:e  the  original  proposal.  EPA 
rec:eivt»d  no  public:  comments  during  the 
30-day  public:  c;c)mment  period  provided 
under  the  reproposal. 

II.  Public  Comment  and  EPA  Responses 

KPA  has  considered  all  of  the 
c:ominents  received  from  AC^LPI  on  the 
original  proposal  and  is  providing  th<^ 
following  responses. 

C.ommt'nt:  ACLPI  expressed  conc:em 
that  one  of  the  ClAA's  requirements  for 
redesignation.  namely  that  the 
improvement  in  air  qualitv  is  due  to 
permanent  anci  enforceable  reductions, 
would  not  be  met  bv  the  TAPA 
following  redesignation  because  several 
Arizona  statutes,  inc:luding  the  state's 
auto-emission  inspection  and 
maintenance  program,  the  oxygenated 
fuiils  program  and  other  control 
measures  defined  Tucson  as  "Area  B", 
a  carbon  monoxide  nonattainment  area 
AdLPI  expressed  concern  that  the  area, 
following  redesignation,  would  no 
longer  be  sub|ec  I  to  these  c:ontrol 
measures  and  said  that  under  the 
(  irc  umstanc:es  KP.\  c:annot  conclude 
that  the  tunissiun  reductions  from  these 
[irograms  are  permanent  and 
enfon  cable 

HfSfxinsf  The  Arizona  legislature  has 
ai  tc'd  to  amend  various  .Xrizona  Statutes 
to  expand  the  definition  of  .Area  B  to 
include  (;0  maintenance  areas  On  Mav 
IH.  1999  Arizona  (iovernor  Hull  signed 
into  law  House  Bill  2189  whic  h 
amended  .Arizona  statutes  4  1  -796.01 , 
41-2121.  49-401  01,  49-402.  49-404. 
4'*-454,  4i»-541  and  4'1-571  to  ensure 
I  niitiiuied  implementation  of  c:ommitted 
SIP  1  ontrol  measures  in  maintenance 
.ireas 

.Ml  of  these  st.ttutor\  amendments 
h.ive  been  submitted  as  SIP  revisions 
and  KP.\  in  this  notice  is  appn)ving 
those  ,S1['  revisions  On  the  basis  of 
these  statutorv  amendments.  EPA 
believes  th.it  this  comment  has  been 
adec|uatel\  addressed. 

Cmnmrnt  ACLPI  questioned  whether 
the  assiimptiim  in  the  LMP  option  that 
an  .irea  beginning  the  maintenanc:e 
period  at  or  below  H5'\i  of  exceedance 


levels  will  f:ontinue  tc)  meet  the 
standard  for  another  ten  years  is 
applicable  to  the  TAPA,  given  the 
growth  that  is  projected  for  the  area. 

ACLPI  also  questioned  the  LMP 
guidance  waiver  of  the  CAA's 
requirement  for  a  10  war  maintenance 
demonstration  and  also  the  fact  that 
under  a  LMP  an  emissions  budget  may 
be  treated  as  essentially  not  constraining 
for  the  length  of  the  maintenance 
periocJ.  ACLPI  made  the  following 
arguments: 

•  With  regard  to  the  LMP's  waiver  of 
the  maintenance  demonstration,  the 
mere  fact  that  air  quality  and  CO 
emissions  are  at  or  below  85%  of 
exceedance  levels  does  not  assure  that 
they  will  not  increase  to  above 
exceedance  levels  in  less  than  10  years. 

•  The  fact  that  under  the  LMP  there 
is  no  emissions  budget  test  for 
conformity  purposes  flagrantly  violates 
EPA's  own  conformity  rules  which 
explicitly  apply  the  emission  budget  test 
to  all  maintenance  areas.  There  is  no 
exception  for  areas  that  are  at  or  below 
85%  of  exceedance  levels  and  EPA 
cannot  amend  or  repeal  rules  with  a 
guidance  document. 

•  There  is  no  factual  or  scientific 
basis  for  presuming  that  a  motor  vehic:le 
emissions  budget  will  not  be 
constraining  in  a  limited  maintenance 
area.  The  potential  for  emissions  growth 
has  nothing  to  do  with  existing  CO 
levels,  but  is  driven  bv  factors  such  as 
growth  in  vehicle  miles  traveled  (VMT), 
inc:reases  in  vehicle  trips  and  increased 
congestion.  In  the  Tucson  area.  V'MT  is 
almost  doubling  every  20  years,  and 
c:ongestion  is  expected  to  significantly 
worsen,  ("ontinued  application  of 
c:onformitv  rules  is  vital  to  ensuring  that 
transportation  plans,  programs  and 
projec:ts,  and  federal  activities,  are 
c:onsistent  with  maintenance  of  CO 
standards. 

Rfsponsp:  The  additional  information 
provided  by  PAG  included  projections 
extending  to  2010  and  2020  for  CO 
mobile  source  emissions,  vehicle  miles 
traveled  (V'MT)  and  population  growth, 
as  well  as  information  on  ambient  air 
CO  concentrations  for  the  years  1990 
through  1998.  That  information  is 
contained  in  Tables  1  and  2  below.  The 
full  text  of  the  PAG  letter  and  details  on 
the  sources  used  for  these  projections 
are  in  the  TSD  accompanying  the 
reproposal  ncjtice.  which  may  be  found 
in  the  docket  for  this  document. 


TABLE  1  .—PAG  PROJECTIONS  FOR  CO  Mobile  Emissions  and  VMT 

CO  Mobile 
Year  (Population)                                                                    Emissions 

(tpdl 

VMT 

Population 

1990    -. 

444.8 

15.491.995 
17.915  850 
20.243.419 
22.873.378 
27.286.950 
32.760.981 

666  880 

1995      

f 

766  172 

1999  (2000)   

325.8 
325.1 
367  2 

854  329 

2003  (2005)   

943  795 

2010                

1  031  623 

2020 

4287 

1  206  244 

4 

TABLE  2.— Ambient  Air  Concentrations— 1990-1998 

Year 

Ambient  air 

(X)nc:«ntra- 

tion 

1990    

65 

1991   

5  7 

1992  

58 

1993  

60 

1994  

5  5 

1995  .-. 

59 

1996    

5  1 

1997  

4  4 

1998  

4  0 

EPA  has  reviewed  the  additional 
information  provided  by  PAG  and, 
based  on  that  data,  has  come  to  the 
following  conclusions: 

•  Although  there  are  projected 
increases  in  population  and  vehicle 
miles  traveled  (VMT),  the  data  indicates 
that  CO  emissions  will  drop  from  444.8 
tons  per  day  in  1990  to  367.2  in  2010, 
rising  again  to  a  projected  428.7  tons  per 
day  in  2020  which  is  still  below  1990 
levels.  In  summary,  despite  the 
projected  growth  in  population  and 
VMT,  CO  mobile  source  emissions  in 
the  TAPA  will  continue  to  decrease. 
The  decrease  in  projected  CO  emissions 
can  be  attributed  to  existing  control 
measures  and  the  impacts  of  other 
programs  that  were  not  included  in  the 
Mobile  model  used  by  PAG  in  preparing 
these  projections  including  the  Pima 
Travel  Reduction,  Rideshare  and  Traffic 
Signal  Coordination  programs.  In 
addition  it  may  be  anticipated  that 
national  mobile  source  control  programs 
that  will  take  effect  in  the  future  will 
play  a  role  in  reducing  CO  emissions 
from  mobile  sources. 

•  According  to  data  contained  in 
Table  2,  the  design  value  for  the  Tucson 
area  for  1993-1995  was  6.0  or  67%  of 
the  NAAQs  standard  for  CO.  The  design 
value  is  the  second  highest  eight-hour 
concentration  observed  at  anv  site  in  the 
area.  The  data  also  indicated  that  the 
design  value  for  the  years  1996  through 
1998  dropped  to  5.1  or  57%  of  CO 
NAAQS.  EPA  believes  that  these  design 
values  provide  an  ample  margin  of 
safety  and  time  to  take  action  in  the 


event  of  a  possible  violation  of  the  CO 
NAAQS  in  the  future. 

•  EPA  reviewed  the  projected  CO 
mobile  source  emissions,  VMT  and 
population  values  and  the 
corresponding  design  values  for  the 
years  1990  through  1999  and  concluded 
that  it  would  be  reasonable  to  assume 
that  the  future  relationship  of  these  four 
elements  would  be  comparable  through 
2010. 

•  The  control  measures  contained  in 
the  TAPA  maintenance  plan  are 
currently  mandated  by  federal  and  state 
statutes  and  are  permanent  and 
enforceable.  They  include  the  Federal 
Motor  Vehicle  Control  program,  the 
State  Inspection  and  Maintenance 
program  and  the  State  Oxyfuels 
program.  The  Arizona  legislature  has 
amended  the  statutes  that  had  defined 
Tucson  as  a  nonattainment  area  to 
ensure  continued  implementation  of  SIP 
control  measures  following 
redesignation  to  attainment.  In  addition, 
the  Arizona  legislature  has  amended  the 
statutes  pertaining  to  the  State's  Vehicle 
Emission  and  Inspection  Program  (VTIIP) 
to  assure  continuation  of  the  program 
through  December  31,  2008.  With  regard 
to  the  VEIP  sunset  date  of  2008.  which 
is  two  years  short  of  the  ten-year 
maintenance  period,  in  a  letter  to  EPA 
dated  August  23,  1998,  the  Arizona 
Department  of  Environmental  Quality 
(ADEQ)  states  that  Arizona  Revised 
Statutes  41-2955  limits  to  ten  years  the 
existence  of  a  program  before  it 
undergoes  a  sunset  review  and  therefore 
the  VEIP  has  been  extended  for  the 


maximum  time  allowed  under  this 
statute,  i.e..  ten  years.  The  letter 
supplies  a  recent  histon>-  of  legislative 
changes  to  the  \^IP.  concluding  that 
"The  V^IP  has  consistently  received 
support  for  necessary  program  updates 
from  the  Legislature."  EPA  therefore 
believes  that  on  the  basis  of  this 
legislative  history,  it  is  reasonable  to 
assume  that  the  program  will  be 
extended  when  it  expires  in  2008.  The 
full  text  of  the  letter  from  ADEQ  is 
attached  to  the  TSD  accompanying  the 
reproposal. 

•  The  maintenance  plan  for  the  T.APA 
contains  a  pre-violation  action  level 
trigger  which  would  set  in  motion  a 
process  designed  to  forestall  a  future 
violation  of  the  CO  NAAQS.  Under  the 
plan,  a  pre-violation  action  le\el  would 
be  reached  when  two  verified  8-hour 
average  concentrations  in  excess  of  85% 
of  the  CO  NAAQS  occurred  at  any  one 
monitor  site  in  any  CO  season.  When 
this  criterion  is  reached,  it  would  trigger 
field  studies  and  technical  e\aluations 
and  recommendations  for 
implementation  of  contingency 
measures. 

•  With  regard  to  the  ACLPIs 
comments  that:  (1)  The  LMP  policy 
flagrantly  violates  EPA's  own 
conformity  rules  which  explicitly  apply 
the  emission  budget  test  to  all 
maintenance  areas;  and  (2)  that  the  rule 
does  not  provide  an  exception  for  areas 
that  are  at  or  below  85%  of  exceedance 
levels.  EPA's  conformity  policy  has 
clearly  provided  for  opportunities  for  a 
SIP  to  demonstrate  that  no  budget  is    ^ 
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iit'fdfii  (sec  rr.ins|Mirl.itiiiii  (!niif(iriiiitv 
Kill.',  fil  l-'K  UillM.  lulv  'I.  I'^Mf.. 
|i.ir.ii;r.i[ili  ft    fiii.ili/t'd  mi  .August  IS, 
I'tT,  t.J  l-K  4  tTMO)    rhi>  SIM  tioii 
iiddrt'sst's  this  i|iit'stii)ii  ,nui  mt-ntinns 

lllIUtl'<i  III.IIIlttMl.llK  I'  pi, IMS  s(lf(  ifu  <ill\ 

Vhf  [Kilii  \  st, Ill's  ih.il  .irtMs  musi  iiu'i'l 
Inidj^rts  lh.it  thf  ,SI1'  iiifiilifics.  hut  if  thr 
.Sir  <idri|u.iti'K  lustififs  ttiat  nii  liuilgi^t 
i.s  necessary,  thfii  nn  rt-^Kin.d  nmissions 
test  is  niH  ♦•ss,ir\ 

Comiiifiit  .XCI.l'l  I  iiiiti-nds  th.il  umliT 
section  175(A)(,i)  of  theCAA  a 
m.iintnnan(  I'  |)l,iii  must  "pri>vi<le  for" 
.iiid    t'lisurt'  '  m.iiiit(Mi<in(  ('  for.it  least 
10  vears   .VCl.l'I  s.iid  that  Kl'.W  l.MI'  is 
hased  on  mere  spe<  ulatioii  anil  neither 
provides  for.  nor  ens\ires.  niaintonanc  e 
for  ten  vears  and  is  therefore  i ontrarN  ti) 
the  ( :.\.\ 

Hfspon'if  The  l.MI'  ^uldan(  e 
provides  the  r.itionale  for  the  poli(  v    It 
states  that  "KP.X  helieves  it  is  justifiahle 
and  ap[)ropriate  to  .ippl\  .i  different  set 
of  inaintenanc  I'  plan  reqiiireinents  to 
nonf.lassifiahle  CO  nonattainment  areas 
whose  monitored  air  (pi.ilitv  is  e(iual  to 
or  less  than  H.S"'o  of  exi  e»'dail(:e  levels  of 
the  CO  .N.-XAQs  The  HP.A  does  not 
helune  that  the  full  maintenanc  e  plan 
rmpiirenients  nvtnl  lie  applied  to  these 
areas  he(  ause  thev  have  ai  hieved  air 
iiualitv  levels  well  helovv  the  standard 
without  the  applu  •ition  of  control 
measures  re<iui''e<l  hv  the  Act  for 
moderate  and  serious  nonattainment 
areas   .Mso.  these  areas  dii  nut  ha\i' 
either  a  re<  ent  historv  of  monitored 
violations  of  the  CO  NAAQS  or  a  long 
prior  history  of  moniton-d  .lir  ipialitv 
prohlems   Kl'.A  f)elieves  th.it  thf 
(  ontiniied  .i[)pli(  .ihilitv  of  prf\i'ntion  of 
si^nific  ant  deterioration  (I'.SD) 
re(]uireinents.  anv  (ontrol  measures 
alreadv  in  the  .SIP.  ,uid  Federal 
me.isures  (siu  h  as  the  [■'•■deral  motor 
V(?hu:le  ( (introl  proiiram)  should  provide 
adeipiate  assiiraiu  e  of  maintenance  for 
these  areas  " 

KFA  Ihereforf  believes  that  the  l.MI' 
^uidaiu f  considered  the  requirements 
of  1  75(A)(a)  of  the  CAA.  and  interpreted 
those  retiuiremeiits  in  a  m.innt'r 
consisti'iit  with  the  .•\<  t 

Commf^1t  ACI.l'I  expressed  ( oniern 
over  the  lai  k  of  (  le.ir  commitments  to 
address  actual  violations  of  the  (!0 
standards   .Xi  (  ordinj.;  to  .XCII.PI.  the  plan 
notes  that  state  law  gi\cs  ADKQ  tin- 
option  of  redu<  iiig  fuel  \()latilitv  Itjvels 
and  raising;  fuel  oxvuen  (  ontent.  hut 
there  is  no  <:lear  (  ommitiiK'nt  from  the 
state  to  lake  either  of  ihi-sf  ste[)s  if  a 
violation  oci  urs.  The  [dan  also  lists 
\arious  potential  control  measures  that 
might  l)e  adopted  to  address  hiture  (X) 
violations,  hut  does  not  t:oinmit  to  any 
of  them 


At.l.Pl  asked  KPA  to  seek  clarifiration 
tmm  the  stall"  .nid  P.-\C  that  thev  <ire 
<  niiimitti'd  to  adopt  wli,itever  additional 
controls  are  necessarv  to  i  orre(.t  an 
actual  violation,  and  to  implement  such 
( imtrols  hv  the  start  of  the  next  CO 
st'ason  after  the  \  lol.ition  o(  (  urs  Ad.PI 
I  laimi'd  ih.tl  without  siu  h  clarification 
the  plan  will  not  satisfy  the 
requirements  of  section  175A(d)  to 
.tssure  that  anv  CO  violation  will  b«' 
promptly  (  orre<  ted 

Hfsponsi'  As  re(jiiested.  KP.\  sought 
( larification  from  PAti  as  to  whether 
they  are  committed  to  adopt  whatever 
<idditional  ( (introls  are  necessary  to 
I  orre(  t  an  a(  tual  violation  of  the  (X) 
.NAAQ.S.  and  to  implement  sue  h 
i  (tntrols  hv  thu  start  of  the  next  CO 
season  after  the  violation  occurs.  The 
following  is  a  summary  of  the  points 
made  in  the  PAC.  respons*?.  dated 
November  14.  199H  The  full  text  is 
(ontainetl  in  the  TSD  accompanying  the 
reprimosal  notite 

•  The  TAP  A  CO  LMF  was  designed  to 
set  evaluation  triggers  at  a  point  where 
any  violation  of  the  (X)  NAAQS  could 
be  anticipated  at  least  5  years  ahead  of 
time  This  would  give  enough  time  to 
fully  evaluate  the  risk  of  violation  and 
the  best  <  ontrol  measures  to  address  any 
projected  violations  of  the  standard. 

•  The  TAPA  C:0  LMP  provides  that  in 
the  event  of  an  exceedance  (which  must 
.ilways  precede  a  violation)  the 
evaluation  and  implementation  process 
described  in  the  Plan  will  be  triggered. 
The  most  likely  cfinlrol  measure  for 
immediate  response  is  high  oxygen 
re()uirement  in  the  oxvfuels  program 
that  1  an  be  implemented  no  later  than 
the  following  CD  season. 

•  The  TAP.\  plan  provides  that  if  the 
PAt;  finding  indicates  a  probable 
violation  of  the  CX)  NAAQS  within  .5 
vears.  the  recommended  control 
measures  to  fully  mitigate  the  projected 
violation  must  be  initiated  by  the  start 
of  the  next  (X )  season  after  the  \iolation 
occurs   KPA  believes  that  the 
(larification  of  this  issue  provided  by 
P.\C;  is  an  adequat*'  response  to  the 
ACLPI  ( omment 

In  siimmarv .  KPA  considered  the 
population  growth  anrl  fX)  emissions 
projections  provided  by  the  PA(i  and 
the  summary  of  the  art;a's  design  values 
oM-r  the  past  few  vears  and  belie\es  that 
the  data,  in  conjunction  with  the  pre- 
violation  action  triggers  and  the 
contingency  measures  provided  for  in 
the  TAPA  maintenance  plan,  provide 
reasonable  assuranc:e  that  the  area  will 
not  violate  the  tX)  NAAQS  during  the 
maintenance  period.  EPA  is  therefore 
t.iking  final  action  to  approve  the 
redesignation  of  the  TAPA  to  attainment 
for  the  fXl  NAAQS  and  for  approval  of 


the  maintenan(  ('  plan  on  the  grounds 
that  the  area  metMs  the  requirements  for 
redesignation  spec  died  under  the  Clean 
Air  Act.  and  that  the  TAPA  is  (jualified 
to  utilize  the  LMP  option 

III.  Summary  of  Final  Actions 

In  this  ac  tion  KPA  is  appro\ing  the 
following  SIP  revisions  relating  to 
changes  that  were  made  in  various 
Arizona  statutes; 

Amendments  to  A  R.S.  41-2083.  41- 
2122  and  41-212,S  relating  to  the  State's 
oxyfuels  program  in  the  Tucson  area 
both  as  SIP  revisions  and  as  ccmtrol 
measures  in  the  maintenance  plan  to  be 
implemented  in  the  event  of  a  probable 
or  actual  violation  of  the  CX)  NAAQS  in 
the  TAPA.  The  SIP  revision  for  these 
statutory  amendments  were  submitted 
to  EPA  as  part  of  the  TAPA  maintenance 
plan  on  October  6.  1997  and  were  found 
complete  by  operation  of  law  on  April 
6, 1998 

Amendments  to  A. R.S.  49-401  and 
49-406  which  expand  the  authority  of 
State  and  local  certified  metropolitan 
planning  organizations  to  develop  plans 
and  to  implement  and  enforc:e  c;ontrol 
measures  for  attainment  as  well  as 
maintenance  areas  as  required  by 
section  1 10(a)(2)(E)  of  the  CAA. ' 
Previous  to  those  statutory  amendments, 
those  statutes  referred  only  to 
nonattainment  areas.  These 
amendments  were  signed  into  law  on 
May  29.  1998.  They  were  submitted  as 
a  sip  revision  on  August  20.  1998  and 
were  found  complete  by  operation  of 
law  on  Febniary  20.  1999. 

Amendments  U>  A. R.S.  41-79ti.01. 
41-2121.  49-401.01.  49-402.  49-404. 
4»-454,  49-541  and  49-571  revised  the 
definition  of  the  TAPA  nonattainment 
area"  to  reflect  continued  application  of 
all  pertinent  control  measures  in  the 
TAPA  following  redesignation  to 
attainment.  Prior  to  these  amendments, 
these  statutes  referred  to  the  TAPA  as 
Area  B.  a  "carbon  monoxide 
nonattainment  area".  These 
amendments  were  signed  into  law  on 
May  18.  1999.  SIP  revisions  containing 
thf?se  statutory  amendments  were 
submitted  to  EPA  on  September  1.  1999 
and  were  found  to  be  complete  on 
October  20.  1999. 

Amendments  to  A. R.S.  41-3009.01 . 
49-541  01. 49-542.  49-545.  49-557.49- 
573,  41-803.  and  41^01.01  which  were 
signed  into  law  on  May  18.  1999  relate 
to  the  continued  implementation  of  the 
State's  Vehicle  Emissions  Inspection 
Program  (VTIP)  through  December  31. 
2008.  The  SIP  revisions  containing  these 
statutory  amendments  were  submitted 
to  EPA  on  September  1.  1999  and  were 
found  to  be  complete  on  October  20. 
1999. 


EPA  is  approving  the  Emissions 
Inventory  for  the  base  year  1994 
contained  in  the  LMP  as  meeting  the 
requirements  of  section  172(c)(3)  of  the 
CAA. 

EPA  is  approving  the  TAPA  CO 
maintenance  plan  because  it  meets  the 
requirements  set  forth  in  section  175A 
of  the  CAA  and  the  requirements  of  the 
LMP  option  contained  in  EPA  guidance 
of  October  6,  1995. 

EPA  is  taking  final  action  to  remove 
the  Agency's  disapprovals  (56  FR  5459, 
February  11.  1991)  of  the  attainment 
demonstration  and  contingency 
measures  that  were  contained  in  the 
1988  Arizona  CO  SIP  revision  for  Pima 
County.  Those  disapprovals  were  based 
on  the  finding  of  the  Ninth  Circuit  Court 
of  Appeals  on  March  1 ,  1990  in  Delanev 
vs.  EPA.  898  F.2d  687.  that  the  Arizona 
CO  plans  for  Maricopa  and  Pima 
Counties  did  not  fully  comply  with  the 
Clean  Air  Act  as  amended  in  1977,  and 
with  EPA  guidance  issued  pursuant  to 
that  law.  (See  46  FR  7182,  January  21, 
1981).  In  vacating  EPA's  1988  approval 
of  the  Arizona  plans,  the  court 
determined  that  they  did  not  contain 
sufficient  control  measures  to  attain  the 
CO  ambient  air  quality  standard  as  soon 
as  possible.  The  Court  did  not  say  that 
the  measures  submitted  by  the  State 
were  unworthy  of  approval  for  their 
effect  in  strengthening  the  SIP. 

EPA  is  taking  final  action  to  remove 
the  attainment  demonstration 
disapproval  because  the  TAPA  has  not 
had  an  exceedance  of  the  CO  NAAQS 
from  1988  to  the  present,  and,  therefore, 
the  original  reason  for  the  disapproval, 
namely  that  the  plan  did  not  contain 
sufficient  control  measures  to  attain  the 
CO  ambient  air  quality  standard  as  soon 
as  possible,  is  no  longer  applicable. 

EPA  is  also  taking  final  action  to 
remove  the  disapproval  of  the  1988  CO 
plan  contingency  measures.  That 
disapproval  was  based  on  non- 
compliance with  the  EPA  guidance  of 
January  21,  1981.  (46  FR  7182,  January 
21.  1981)  That  guidance  has  since  been 
superseded  by  new  guidance, 
specifically  the  section  on  the 
contingency  provisions  for  not- 
classified  CO  nonattainment  areas 
contained  in  the  General  Preamble  (See 
57  FR  13535,  April  16.  1992).  The 
contingency  provisions  contained  in  the 
TAPA  Limited  Maintenance  Plan  are  in 
compliance  with  the  guidance  provided 
both  in  the  General  Preamble  and  in  the 
Limited  Maintenance  Plan  Policy 
Guidance. 

Finally.  EPA  is  approving  Arizona's 
request  for  the  redesignation  to 
attainment  of  the  CO  NAAQS  for  the 
Tucson  Air  Planning  Area. 


IV.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993).  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  This 
action  merely  approves  state  law  as 
meeting  federal  requirements  and 
imposes  no  additional  requirements 
beyond  those  imposed  by  state  law. 
Accordingly,  the  Administrator  certifies 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.].  Because  this  rule  approves  pre- 
existing requirements  under  state  law 
and  does  not  impose  any  additional 
enforceable  duty  beyond  that  required 
by  state  law,  it  does  not  contain  any 
unfunded  mandate  or  significantly  or 
uniquely  affect  small  governments,  as 
described  in  the  Unfunded  Mandates 
Reform  Act  of  1995  (Public  Law  104-4). 
For  the  same  reason,  this  rule  also  does 
not  significantly  or  uniquely  affect  the 
communities  of  tribal  governments,  as 
specified  by  Executive  Order  13084  (63 
FR  27655,  May  10.  1998).  This  rule  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  goverrunent  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  goverrmient,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10.  1999),  because  it  merely 
approves  a  state  rule  implementing  a 
federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045  (62  FR 
19885.  April  23.  1997).  because  it  is  not 
economically  significant. 

In  reviewing  SIP  submissions.  EPA's 
rule  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS).  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA.  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  As  required  by 
section  3  of  Executive  Order  12988  (61 
FR  4729,  February  7.  1996).  in  issuing 
this  rule.  EPA  has  teiken  the  necessary 
steps  to  eliminate  drafting  errors  and 
ambiguity,  minimize  potential  litigation. 


and  provide  a  clear  legal  standard  for 
affected  conduct.  EPA  has  complied 
with  Executive  Order  12630  (53  FR 
8859.  March  15.  1988)  by  examining  the 
takings  implications  of  the  rule  in 
accordance  with  the  "Attorney 
General's  Supplemental  Guidelines  for 
the  Evaluation  of  Risk  and  Avoidance  of 
Unanticipated  Takings"  issued  under 
the  executive  order.  This  rule  does  not 
impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.]. 

The  Congressional  Review  Act.  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
caimot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  August  7.  2000. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects 

40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Incorporation  by 
reference,  Intergovernmental  relations. 
Particulate  matter.  Reporting  and 
recordkeeping  requirements.  Sulfur 
dioxide. 

40  CFR  Part  81 

Environmental  protection.  Air 
pollution  control. 

Authority:  42  L.S.C.  7401  et  spq. 
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M.llril     April   J-1     JIHHI 

K«li(:ia  Mart. UN. 

liiXiiimil  .\(ln}inf.!ritlt)r.  Rr^nm  !\ 

t'.irt.s  =i2  and  H 1 ,  f^h.iptfr  1.  Titlr  40  ot 
the  CinUf  of  h'cdtT.il  Ki'Kulatiuns  an; 
amendftl  .is  follows 

PART  52— {AMENDED] 

1    The  authoritv  i  itation  for  part  52 
cuntiniifs  to  read  as  follows: 

Authority:  4 J  V.SV.  7401  et  seq. 

Subpart  D — Arizona 

2.  Sri  tioii  52  1211  is  amended  hv 
adding  paragraphs  ((  Jl'H).  (i  |('»r)|,  ,u\i{ 
((:)(Wt>)  to  read  as  follows: 

§  52. 1 20    Identification  of  plan. 

*  *  a  *  ft 

(c)  *    *    * 

(91)  The  following;  aniernhnents  to  the 

plan  were  submitted  on  ( )( toher  t>.  U*<i7 

hv  the  (lovernor's  designee 
(A)  Arizona  Revised  Statutes 
(i)  Incorporation  liv  refereiK  e 
(/)  Senate  Hill  1002,  Se(  tions  2t),  27 

,uni  2H   AKS  41-20H.<  (amended).  4  1 

2122  (amended).  41-2125  (amende<l| 

adopted  on  lulv   IH.  IIW. 

•  •  *  t  * 

C-irt]  The  loUowing  amendments  to  tin' 
plan  were  suhmitted  on  Aiigiisl  11,  1<)')H 
hv  tile  ( lo\  eriior\  designee 


(i)  Incorporation  hv  refertmce. 

(A)  Arizona  Revised  Statutes. 

(;)  Senate  Bill  1427.  Section  14:  ARS 
4V»-4()1  Ol  (amended)  and  Section  15: 
49— 4()fi  (amended),  approved  on  Mav 
2M. 149H 
*  «  *  *  • 

(4»i)  The  following  amendments  to  the 
plan  were  suhmitted  on  September  1, 
1999  by  the  CJovernor's  designee. 

(i)  Incorporation  hv  reference. 

(A)  Arizona  Revised  Statutes. 

(J)  House  Bill  2254,  Section  1:  ARS 
41-.U)()9 Ol  (amended).  Se<.tion  2:  4i»- 
541.01  (amended);  Section  3:  49-542 
(amendful).  Section  4   49-545 
(amended);  Section  5:  49-557 
(amended);  Sec  tion  fi   4'i-57:{ 
(amended),  approved  b\  the  Go\ernor 
on  Mav  18,  1999 

(2)  House  Bill  2189,  Section  3:  ARS 
41-79fi  01  (amended);  Section  9:  41- 
2  12  1  (amended).  Section  40  49-401.01 
(amended).  Section  41:  49-402 
(amended);  Section  42:  4'l-404 
l.imended)-  .Section  43:4^*-454 
(.imended);  Section  44:  49-541 
(.imended).  and  ,Se(  tion  4H   49—571 
(amended),  adopted  on  Mav  18.  1999 

«  •  *  *  * 

t   Section  52  12.}  is  amended  bv 
removing  and  reserving  [)aragraph  (r)(2) 
and  bv  adding  paragraph  (i)  to  read  as 

follows 

Arizona — Carbon  Monoxide 


§52.123    Approval  Status. 

***** 

(i)  The  Administrator  approves  the 
Maintenance  Plan  for  the  Tucson  Air 
Planning  Area  submitted  by  the  Arizona 
Department  of  P^nvironmental  Quality 
on  ()( toher  6.  1997  as  meeting  the 
requirements  of  section  175(A)  of  the 
rilean  Air  Act  and  the  requirements  of 
EPA's  Limited  Maintenance  Plan 
option.  The  Administrator  approves  the 
Emissions  Inventorv  contained  in  the 
Maintenanc:e  Plan  as  meeting  the 
requirements  of  section  172(c)(3)  of  the 
("lean  .Mr  .^ct 

§52.124     [Amended] 

4.  Section  52.124  is  amended  bv 
removing  and  resening  paragraph  (a)(2). 

PART  81— [AMENDED] 

1   The  authority  citation  for  part  81 
continues  to  read  as  follows: 

.\uthority:  4J  T  .S  (     -mil-n.ri  f  (  sei/ 

2.  In  *?  81.303.  the  table  for  Arizona- 
Carbon  Mono.xide  is  amended  bv 
revising  the  entr}'  for  "Tucson  Area"  to 
read  as  follows: 

§81.303     Arizona. 


Designated  area 


Designation 
Date '  Type 


Classification 
Date'  Type 


Tucson  Area 

Pima  County  (pari) 


Township  anc]   Ranges  as  follows    T-1t-1?S    R12-14F  Salt 

River     Baseline     and    Meridian    excluding    portions    of  the 

Saguaro  N.ituHi.ii  Mi  inument  and  the  Coronad'"'  National  For- 
est 


July  10  2000 


Attainment 


This  date  is  Novemtier  15,  1990,  unless  otherwise  noted 


'IKIImi     110    1  l')7M  riled  (i    7    (1(1.  H  4")  , mil 
BILLING  CODE  M60-S0-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 


40  CFR  Part  70 


(GA-T5-200(M)1a;  FRL-6711-2] 

Clean  Air  Act  Full  Approval  of 
Operating  Permit  Program;  Georgia 

agency:  luivironiii.'iit.il  I'rolei  tion 
A-e|,c\   (KPAI 

action:  Direct  final  rule. 


SUMMARY:  EP.\  is  taking  final  ai  tion  to 
tulK  apiirove  the  oper.itmg  permit 
progr.iiii  nl  the  State  of  Cieorgia. 
("reiiruM  s  uper^iting  permit  program  was 
siiliililtled  111  response  til  the  direi  tive  in 
tlie  1 '190  (lean  Air  A(  t  (C.X.X) 
.\ineiidineiits  th.il  .States  develop,  and 
submit  to  EPA.  programs  for  issuing 
operating  permits  to  all  ma|or  stationarv 
snun  es  and  to  (  ertain  other  sources 
within  the  States'  lurisdiction   EP,\ 
granted  iiiterini  a[iproval  to  (leorgi.i's 
iiper.itmg  permit  program  on  \o\-ember 
22.  1995   (leorgia  re\ised  its  program  to 
satisfv  the  (  onditions  of  the  interim 
appro\al  and  this  ,ution  approves  those 
revisions. 


DATES:  This  dire{  t  final  rule  is  effective 
on  .\ugust  7.  2000  without  further 
notit:e  unless  EPA  receives  adverse 
( omments  in  writing  by  July  10,  2000. 
If  .uKerse  comment  is  rtueived.  V.P:\ 
will  publish  a  timelv  withdrawal  of  this 
dire(  t  final  rule  in  the  Federal  Register 
and  inform  the  public  that  the  rule  will 
not  fake  eff(>ct. 

ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Kim 
Pierce.  Regional  Title  V  Program 
Manager,  Operating  Source  .Section.  Air 
«(  Radiation  Technology  Branch,  EPA, 
(il  Forsyth  Street.  SW.  Atlanta.  Georgia 
30303  Ciopies  of  the  State's  submittals 
and  other  suppfirting  documentation 
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relevant  to  this  action  are  available  for 
inspection  during  normal  business 
hours  at  EPA,  Air  &  Radiation 
Technology  Branch,  61  Forsyth  Street, 
SW,  Atlanta,  Georgia  30303." 
FOR  FURTHER  INFORMATION  CONTACT:  Kim 
Pierce,  EPA,  Region  4,  at  (404)  562- 
9124. 

SUPPLEMENTARY  INFORMATION:  This 
section  provides  additional  information 
by  addressing  the  following  questions: 

What  is  the  operating  permit  program? 
What  is  being  addressed  in  this  document? 
What  are  the  program  changes  that  EPA  is 

approving? 
What  is  involved  in  this  final  action? 

What  Is  the  Operating  Permit  Program? 

The  CAA  Amendments  of  1990 
required  all  States  to  develop  operating 
permit  programs  that  met  certain 
Federal  criteria.  In  implementing  the 
operating  permit  programs,  the  States 
require  certain  sources  of  air  pollution 
to  obtain  permits  that  contain  all 
applicable  requirements  under  the  CAA. 
The  focus  of  the  operating  permit 
program  is  to  improve  enforcement  by 
issuing  each  source  a  permit  that 
consolidates  all  of  the  applicable  CAA 
requirements  into  a  Federally 
enforceable  document.  By  consolidating 
all  of  the  applicable  requirements  for  a 
facility,  the  source,  the  public,  and  the 
permitting  authorities  can  more  easily 
determine  what  CAA  requirements 
apply  and  how  compliance  with  those 
requirements  is  determined. 

Sources  required  to  obtain  an 
operating  permit  under  this  program 
include:  "major"  soiu-ces  of  air 
pollution  and  certain  other  sources 
specified  in  the  CAA  or  in  EPA's 
implementing  regulations.  For  example, 
all  sources  regulated  under  the  acid  rain 
program,  regardless  of  size,  must  obteiin 
operating  permits.  Examples  of  major 
sources  include  those  that  have  the 
potential  to  emit  100  tons  per  year  or 
more  of  volatile  organic  compounds, 
carbon  monoxide,  lead,  sulfur  dioxide, 
nitrogen  oxides,  or  particulate  matter 
(PM]()):  those  that  emit  10  tons  per  year 
of  any  single  hazardous  air  pollutant 
(specifically  listed  under  the  CAA);  or 
those  that  emit  25  tons  per  year  or  more 
of  a  combination  of  hazardous  air 
pollutants  (HAPs).  In  areas  that  are  not 
meeting  the  National  Ambient  Air 
Quality  Standards  for  ozone,  carbon 
monoxide,  or  particulate  matter,  major 
sources  are  defined  by  the  gravity  of  the 
nonattainment  classification.  For 
example,  in  ozone  nonattainment  areas 
classified  as  serious,  such  as  the 
metropolitem  Atlanta  area  in  Georgia, 
major  sources  include  those  with  the 
potential  of  emitting  50  tons  per  year  or 


more  of  volatile  organic  compounds  or 
nitrogen  oxides. 

What  Is  Being  Addressed  in  This 
Document? 

Where  an  operating  permit  program 
substantially,  but  not  fully,  met  the 
criteria  outlined  in  the  implementing 
regulations  codified  at  40  Code  of 
Federal  Regulations  (CFR)  part  70,  EPA 
granted  interim  approval  contingent  on 
the  State  revising  its  program  to  correct 
the  deficiencies.  Because  Georgia's 
operating  permit  program  substantially, 
but  not  fully,  met  the  requirements  of 
part  70,  EPA  granted  interim  approval  to 
the  program  in  a  rulemaking  published 
on  November  22,  1995  (60  FR  57836). 
The  interim  approval  notice  stipulated 
three  conditions  that  had  to  be  met  in 
order  for  Georgia's  program  to  receive 
full  approval.  Georgia  submitted 
revisions  to  its  interimly  approved 
operating  permit  program  on  March  10, 
1997,  February  11,  1998,  September  30, 
1999,  November  15,  1999,  and  January 
11,  2000.  This  document  describes  the 
changes  that  have  been  made  in 
Georgia's  operating  permit  program. 

What  Are  the  Program  Changes  That 
EPA  Is  Approving? 

One  condition  for  full  approval  of 
Georgia's  operating  permit  program  was 
a  rule  revision  to  require  that  operating 
permits  contain  terms  and  conditions 
allowing  for  the  trading  of  emissions 
changes  within  the  facility.  These 
emissions  trades  are  solely  for  the 
purpose  of  complying  with  a  Federally- 
enforceable  emissions  cap  in  accordance 
with  40  CFR  70.4(b)(12)(iii).  Moreover, 
the  permittee  must  provide  written 
notification  to  EPA  at  least  seven  (7) 
days  in  advance  of  any  change  to  the 
permit,  and  the  written  notification 
must  state  when  the  change  will  occur 
and  describe  the  changes  in  emissions 
that  will  result  and  how  these  increases 
and  decreases  in  emissions  will  comply 
with  the  terms  and  conditions  of  the 
permit.  Georgia  took  action  in  December 
1997  to  include  these  requirements  in 
Rule  391-3-l-.03(lO)(d)l.(ii)  and 
submitted  the  final  State-effective  rule 
changes  to  EPA  on  February  11,  1998. 

Another  condition  for  full  approval  of 
Georgia's  operating  permit  program  was 
a  rule  revision  to  ensure  that  the  permit 
shield  provision  in  40  CFR  70.6(fl 
would  apply  to  any  changes  in 
emissions  resulting  from  emissions 
trading  within  a  facility  solely  for  the 
purpose  of  complying  with  a  Federally- 
enforceable  emissions  cap.  The  revised 
Rule  391-3-.03(10)(d)l.(ii)  containing 
this  provision  was  submitted  to  EPA  on 
February  11,  1998. 


The  third,  and  final,  condition  for  full 
approval  of  Georgia's  operating  permit 
program  was  correction  of  the  deficient 
insignificant  activities  provisions  in  the 
State's  rules.  One  deficiency  concerned 
the  exemption  of  insignificant  activities 
from  permit  requirements.  While  the 
State  has  considerable  discretion 
regarding  the  degree  of  monitoring, 
recordkeeping  and  reporting  required 
for  insignificant  activities,  these  units 
cannot  be  categorically  exempted  from 
title  V  permitting  requirements. 
Moreover,  Georgia's  rules  did  not  make 
the  distinction  between  activities  which 
could  be  omitted  from  permit 
applications  and  those  that  were 
considered  to  be  insignificant  but  were 
still  required  to  be  included  in  the 
application. 

In  response  to  this  interim  approval 
issue,  the  State  revised  its  approach  to 
insignificant  activities  by  adding  Rule 
391-3-l-.03(10)(g),  which  identifies 
specific  insignificant  activities  that  must 
be  included  in  the  permit  application. 
Moreover,  rule  revisions  were  made  to 
eliminate  the  exemption  from 
permitting  requirements  for 
insignificant  activities.  The  final  State- 
effective  rule  changes  were  submitted  to 
EPA  on  February  11,  1998. 

Georgia  made  additional  program 
changes  after  the  interim  approval 
became  effective  on  December  22,  1995. 
The  State  revised  its  title  V  permit 
application  form  to  address  the  title  VI 
requirements  for  stratospheric  ozone 
and  to  incorporate  the  flexibility 
described  in  the  EPA's  July  10,  1995 
guidance  memorandum  entitle  "White 
Paper  for  Streamlined  Development  of 
Part  70  Permit  Applications"  (White 
Paper).  The  revised  form  was  submitted 
to  EPA  on  March  10,  1997  and  is 
available  for  review  on  Georgia's  Web 
site  at  www. dnr. state. ga.us/dnr/environ. 
The  revised  form  incorporated  the 
following  aspects  of  the  White  Paper: 

(1)  The  White  Paper  allowed  industry 
to  submit  checklists,  rather  than 
emission  descriptions,  for  insignificant 
activities  based  on  size  or  production 
rate.  As  a  result.  Georgia  included 
several  different  categories  of 
insignificant  activities  in  checklist 
format  in  section  4.10  of  the  permit 
application  form.  Georgia  also  removed 
the  requirement  for  detailed  information 
regarding  air  pollution  control  devices, 
since  this  information  is  requested  in 
the  preconstruction  permit  application. 

(2)  The  White  Paper  allowed  for  group 
treatment  of  emissions  units  subject  to 
the  broadly  applicable  requirements  that 
are  often  found  in  State  Implementation 
Plans  (SIPs).  The  State,  therefore, 
created  section  4.20  of  the  application 
form  to  group  emissions  units  and 
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activities  that  wer«  subject  to  the 
following  four  State  rules  that  are 
generic  SIP  requirements;  Rule  391-3- 
l-.02(2)(b)  entitled  "Visible  P:missions,  " 
Rule  391-3-l-.02(2)(d)  entitled  "Fuel- 
burning  Equipment,"  Rule  391-3-1- 
.02(2)(e)  entitled  "Particulate  Emissions 
from  Manufacturing  Process,"  and  Rule 
391-3-l-.U2l2)(n)  entitled  "Fugitive 
Dust." 

(3)  The  White  Paper  allowed  for  the 
generic  treatment  of  short-term 
activities,  so  the  State  developed  section 
4.40  to  address  those  activities  that 
occur  infrequently  or  for  short 
durations. 

(4)  The  White  Paper  identified  a 
number  of  trivial  activities  that  could  be 
excluded  from  permit  applications,  so 
Georgia  included  a  similar  list  in  the 
instructions  for  its  permit  application 
form. 

(5)  The  White  Paper  allows  industry 
to  provide  descriptions,  rather  than 
estimates,  for  emissions  not  regulated  at 
the  source,  unless  such  estimates  were 
needed  for  other  purposes  such  as 
calculating  permit  fees.  As  a  result,  the 
State  developed  sections  2.10  and  2.20 
of  its  permit  application  form  to  only 
require  estimates  of  facility-wide 
potential  and  anticipated  actual 
emissions  in  tons  per  year.  All 
significant  facility  emissions  are  still 
required  to  be  listed  by  pollutant  in 
section  7  10. 

(6)  The  white  Paper  provided  that 
where  an  emissions  unit  is  subject  to  a 
specific  standard,  the  emissions  data 
could  be  reported  in  the  units  of  that 
standard.  Georgia  revised  its  permit 
application  form  accordingly 

(7)  In  order  to  rt)duce  the  size  and  cost 
of  preparing  title  V  permit  applications, 
the  White  Paper  allowed  for  the 
submittal  of  sample  calculations  to 
illustrate  the  methodology  used.  As  a 
result,  the  State  revised  its  permit 
application  form  to  require  the 
submittal  of  sample  calculations  to 
support  the  emissions  summary 
information  contained  in  section  7.10 

The  other  programmatic  change  made 
by  Georgia  involves  the  mechanism  for 
determining  the  annual  title  V  fee 
amount.  The  State's  operating  permit 
program  received  interim  approval 
based  on  use  of  the  "presumptive 
minimum"  described  in  40  (JFR 
70.9(b){2)(i),  but  Georgia  has  been  using 
a  mechanism  based  on  40  GFR  70.9(b)(1) 
since  September  1997  This  mechanism 
involves  establishing  a  fee  schedule  that 
results  in  the  collection  and  retention  of 
revenues  sufficient  to  cover  the  t;osts  of 
the  operating  permit  program.  To 
;iccomplish  this,  the  State  develops  a 
biennial  budget  projection  of  title  V 
program  costs  and  adjusts  the  fee 


amount  accordingly.  Georgia  described 
its  revised  mechanism  for  assessing  fees 
in  a  letter  to  EPA  dated  January  11, 
2000.  The  State  submitted  a  fee  program 
update  on  September  30,  1999 
demonstrating  that  its  operating  permit 
program  is  adequately  funded  by 
operating  permit  fees. 

What  Is  Involved  in  This  Final  Action? 

The  State  of  Georgia  has  fulfilled  the 
conditions  of  the  interim  approval 
granted  on  November  22,  1995.  so  EPA 
is  talcing  final  action  to  fully  approve 
the  State's  operating  permit  program. 
EPA  is  also  taking  action  to  approve 
other  program  changes  made  by  the 
State  since  the  interim  approval  was 
granted. 

EPA  is  publishing  this  action  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  the  proposed 
rules  section  of  this  Federal  Register 
publication.  EPA  is  publishing  a 
separate  document  that  will  serve  as  the 
proposal  to  grant  final  full  approval 
should  adverse  comments  be  filed.  This 
action  will  be  effective  August  7,  2000 
unless  the  Agency  receives  adverse 
comments  by  July  10,  2000. 

If  EPA  receives  such  comments,  then 
EPA  will  withdraw  the  final  rule  and 
inform  the  public  that  the  rule  will  not 
take  effect.  All  public  comments 
received  will  then  be  addressed  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period.  Parties 
interested  in  commenting  should  do  so 
at  this  time.  If  no  such  comments  are 
received,  the  public  is  advised  that  this 
rule  will  be  effective  on  August  7,  2000 
and  no  further  action  will  be  taken  on 
the  proposed  rule. 

Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
has  exempted  this  regulatory  action 
from  Executive  Order  12866,  entitled 
"Regulatory  Planning  and  Review." 

B  Executive  Order  12988 

As  required  bv  section  3  of  Executive 
Order  12988  (61  FR  4729,  February  7, 
1996),  in  issuing  this  rule,  EPA  has 
taken  the  necessary  steps  to  eliminate 
drafting  errors  and  ambiguity,  minimize 
potential  litigation,  and  provide  a  clear 
legal  standard  for  affected  conduct.  EPA 
has  complied  with  Executive  Order 
12630  (53  FR  8859,  March  15,  1988)  by 
examining  the  takings  implications  of 
the  rule  in  accordance  with  the 
"Attorney  General's  Supplemental 
Guidelines  for  the  Evaluation  of  Risk 


and  Avoidance  of  Unanticipated 
Takings"  issued  under  the  Executive 
Order.  This  rule  does  not  impose  an 
information  collection  burden  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3501  et  seq.). 

C.  Executive  Order  13045 

Protection  of  Ghildren  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885.  April  23.  1997) 
applies  to  any  rule  that:  (1)  Is 
determined  to  be  "economically 
significant  "  as  defined  under  Executive 
Order  12866, and  (2) concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have 
disproportionate  effect  on  children. -If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  suoject  to  Executive 
Order  13045  because  it  is  not  an 
economically  significant  regulatory 
action  as  defined  in  Executive  Order 
12866.  and  it  does  not  involve  decisions 
intended  to  mitigate  environmental 
health  or  safety  risks. 

D.  Executive  Order  13084 

Under  Executive  Order  13084, 
Gonsultation  and  Goordination  with 
Indian  Tribal  Governments,  EPA  may 
not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly 
affects  or  uniquely  affects  the 
conununities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consulting,  Executive  Order  13084 
requires  EPA  to  provide  to  the  Office  of 
Management  and  Budget,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  t)f  EPA's 
prior  consultation  with  representatives 
of  affected  tribal  governments,  a 
summary  of  the  nature  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  1 3084  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
conununities." 


Today's  rule  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  governments.  This  action 
does  not  involve  or  impose  any 
requirements  that  affect  Indian  Tribes. 
Accordingly,  the  requirements  of 
section  3(b)  of  Executive  Order  13084 
do  not  apply  to  this  rule. 

E.  Executive  Order  13132 

Federalism  (64  FR  43255,  August  10, 
1999)  revokes  and  replaces  Executive 
Orders  12612  (Federalism)  and  12875 
(Enhancing  the  Intergovernmental 
Partnership).  Executive  Order  13132 
requires  EPA  to  develop  an  accountable 
process  to  ensure  "meaningful  and 
timely  input  by  State  and  local  officials 
in  the  development  of  regulatory 
policies  that  have  federalism 
implications,"  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government."  Under 
Executive  Order  13132,  EPA  may  not 
issue  a  regulation  that  has  federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  uidess  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  State  and  local 
governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regidation.  EPA  also  may  not  issue  a 
regulation  that  has  federalism 
implications  and  that  preempts  State 
law  unless  the  Agency  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

This  final  rule  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  because  it 
merely  approves  a  State  rule 
implementing  a  Federal  standard,  and 
does  not  alter  the  relationship  or  the 
distribution  of  power  and 
responsibilities  established  in  the  Glean 
Air  Act.  Thus,  the  requirements  of 
section  6  of  the  Executive  Order  do  not 
apply  to  this  rule. 

F.  Regulatory  Flexibility  Act  (RFA) 

The  Regulatory  Flexibility  Act 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 


rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions. 

This  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  part  70  approvals  under 
section  502  of  the  Act  do  not  create  any 
new  requirements  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  this 
approval  does  not  create  any  new 
requirements,  I  certify  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  niunber  of  small 
entities. 

Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
Clean  Air  Act,  preparation  of  a 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  State  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
groimds.  Union  Electric  Co.,  v.  U.S. 
EPA.  427  U.S.  246,  255-266  (1976);  42 
U.S.C.  7410(a)(2). 

G.  Unfunded  Mandates 

Under  sections  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  the  private  sector,  of 
$100  million  or  more.  Under  section 
205,  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
govenunents  that  may  be  significantly 
or  uniquely  impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 


H.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  nde  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "'major  rule  "  as 
defined  by  5  U.S.C.  804(2). 

/.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  August  7,  2000. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

/.  National  Technology  Transfer  and 
Advancement  Act 

Section  12  of  the  National  Technology 
Transfer  and  Advancement  Act 
(NTTAA)  of  1995  requires  Federal 
agencies  to  evaluate  existing  technical 
standards  when  developing  a  new 
regulation.  To  comply  with  NTTAA, 
EPA  must  consider  and  use  "voluntary 
consensus  standards"  (VCS)  if  available 
and  applicable  when  developing 
programs  and  policies  unless  doing  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical. 

In  reviewing  operating  permit 
programs,  EPA's  role  is  to  approve  State 
choices,  provided  that  they  meet  the 
criteria  of  the  Clean  Air  Act.  In  this 
context,  in  the  absence  of  a  prior 
existing  requirement  for  the  State  to  use 
VCS,  SPA  has  no  authority  to 
disapprove  an  operating  permit  program 
for  failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  an  operating 
permit  program,  to  use  VCS  in  place  of 
an  operating  permit  program  that 
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otherwise  satisfies  the  provisions  of  the 
Clean  Air  Act.  Thus,  the  requirements  of 
section  12(d)  of  NTTAA  do  not  apply. 

List  of  Subjects  in  40  CFR  Part  70 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control.  Intergovernmental 
relations.  Operating  permits.  Reporting 
and  recordkeeping  requirements. 

Dated:  May  15,  2000. 
A.  Stanley  Meibur^, 

Acting  Rt^gional  Administrator.  Region  4. 

For  reasons  set  out  in  the  preamble. 
Appendix  A  of  part  70  of  title  40, 
chapter  I,  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  70— {AMENDED] 

1.  The  authority  citation  for  part  70 
continues  to  read  as  follows: 

Authority:  42  ['.S.C.  7401  m  st-q. 

2.  Appendix  A  to  part  70  is  amended 
by  revising  paragraph  (b)  in  the  entry  for 
Georgia  to  read  as  follows: 

Appendix  A  to  Part  70 — Approval  Status  of 
State  and  Local  Operating  Permits  Programs 

***** 

(Jeorgia 

(b)  The  (isorgia  Depdrtnient  uf  Natural 
Resources  submitted  program  revisions  on 
March  10.  1997.  Kebruarv  11.  1998. 
September  30.  1999.  November  l.""!,  1999,  and 
lanuarv  11.  2000    The  rule  revisions 
contained  in  the  February  1 1.  1998  submittal 
adequately  addressed  the  conditions  of  the 
interim  approval  effective  on  December  22. 
199,5,  and  whii;h  would  expire  on  lune  1. 
2000.  The  Stale  is  hereby  granted  final  full 
approval  effective  on  August  7,  2000. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  70 
[TH-NASH-T5-200(M)1a;  FRL-6710-9] 

Clean  Air  Act  Final  Approval  of 
Operating  Permit  Program  Revisions; 
Metropolitan  Government  of  Nashville- 
Davidson  County,  TN 

AGENCY:  Environmental  Protecticm 

Agency  (EPA). 

action:  Direct  final  rule. 


summary:  EPA  is  taking  final  action  to 
approve  revisions  to  the  operating 
permit  program  of  the  Metropolitan 
Government  of  Nashville-Davidson 
County  (TN).  The  Coinity's  operating 
permit  program  was  submitted  in 
response  to  the  directive  in  the  1990 


Clean  Air  Act  (CAA)  Amendments  that 
states  develop,  and  submit  to  EPA. 
programs  for  issuing  operating  permits 
to  all  major  stationary  sources  and  to 
certain  other  sources  within  the  states' 
jurisdiction.  EPA  granted  full  approval 
to  the  County's  operating  permit 
program  on  February  14,  1996.  The 
County  has  revised  its  program  since  it 
received  full  approval  and  this  action 
approves  those  revisions. 
DATES:  This  direct  final  rule  is  effective 
on  August  7,  2000  without  further 
notice  unless  EPA  receives  adverse 
comments  in  writing  by  July  10.  2000. 
If  adverse  comment  is  received,  EPA 
will  publish  a  timely  withdrawal  of  this 
direct  final  rule  in  the  Federal  Register 
and  inform  the  public  that  the  rule  will 
not  take  effect.  "The  public  comments 
will  be  addressed  in  a  sub.sequent  final 
rule  based  on  the  proposed  rule 
published  in  this  Federal  Register. 

ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Kim 
Pierce,  Regional  Title  V  Program 
Manager,  Operating  Source  Section,  Air 
&  Radiation  Technology  Branch.  EPA, 
61  Forsyth  Street,  SW,  Atlanta,  Georgia 
30303.  Copies  of  the  County's 
submittals  and  other  supporting 
documentation  relevant  to  this  action 
are  available  for  inspection  during 
normal  business  hours  at  EPA,  Air  & 
Radiation  Technology  Branch.  61 
Forsyth  Street,  SW,  Atlanta,  Georgia 
30303. 

FOR  FURTHER  INFORMATION  CONTACT:  Kim 

Pierce.  EPA,  Region  4,  at  (404)  562- 
9124. 

SUPPLEMENTARY  INFORMATION:  This 
section  provides  additional  information 
by  addressing  the  following  questions: 
What  is  the  operating  permit  program? 
What  is  being  addressed  in  this 

document? 
What  are  the  program  changes  that  EPA 

is  approving? 
What  is  involved  in  this  final  action? 

What  Is  the  Operating  Permit  Program? 

The  CAA  Amendments  of  1990 
required  all  states  to  develop  operating 
permit  programs  that  met  certain 
Federal  criteria.  In  implementing  the 
operating  permit  programs,  the  states 
require  certain  sources  of  air  pollution 
to  obtain  permits  that  contain  all 
applicable  requirements  under  the  CAA. 
The  focus  of  the  operating  permit 
program  is  to  improve  enforcement  by 
issuing  each  source  a  permit  that 
consolidates  all  of  the  applicable  CAA 
requirements  into  a  Federally 
enforceable  document.  By  consolidating 
all  of  the  applicable  requirements  for  a 
facility,  the  source,  the  public,  and  the 


permitting  authorities  can  more  easily 
determine  what  CAA  requirements 
apply  and  how  compliance  with  those 
requirements  is  determined. 

Sources  required  to  obtain  an 
operating  permit  under  this  program 
include  "major  "  sources  of  air  pollution 
and  certain  other  sources  specified  in 
the  CAA  or  in  EPA's  implementing 
regulations.  For  example,  all  sources 
regulated  under  the  acid  rain  program, 
regardless  of  size,  must  obtain  operating 
permits.  Examples  of  major  sources 
include  those  that  have  the  potential  to 
emit  100  tons  per  year  or  more  of 
volatile  organic  compounds,  carbon 
monoxide,  lead,  sulhir  dioxide,  nitrogen 
oxides,  or  particulate  matter  (PMk,); 
those  that  emit  10  tons  per  year  of  any 
single  hazardous  air  pollutant 
(specifically  listed  under  the  CAA);  or 
those  that  emit  25  tons  per  year  or  more 
of  a  combination  of  hazardous  air 
pollutants  (HAPs).  In  areas  that  are  not 
meeting  the  National  Ambient  Air 
Quality  Standards  for  ozone,  carbon 
monoxide,  or  particulate  matter,  major 
sources  are  defined  by  the  gravity  of  the 
nonattainment  classification.  For 
example,  in  ozone  nonattainment  areas 
classified  as  serious,  major  sources 
include  those  with  the  potential  of 
emitting  50  tons  per  year  or  more  of 
volatile  organic  compounds  or  nitrogen 
oxides. 

What  Is  Being  Addressed  in  This 
Document? 

Nashville-Davidson  County  made  two 
changes  to  its  approved  title  V  program 
since  EPA  granted  full  approval  on 
Februar\'  14,  1996  (see  61  FR  5705). 
This  document  describes  the  changes. 

What  Are  the  Program  Changes  That 
EPA  Is  Approving? 

Nashville-Davidson  County  revised  its 
title  V  permit  application  form  to 
address  the  Title  VI  requirements  for 
protection  of  the  stratospheric  ozone 
layer.  The  County's  application  form 
now  contains  Form  APC  V.34  for 
information  regarding  air  conditioning 
units  that  use  chlorofluorocarbons. 
hydrochlorofiuorocarbons,  or  other 
ozone  depleting  substances.  The  new 
form  was  submitted  to  EPA  on 
December  10,  1996  and  is  available  for 
review  on  the  Internet  at  http:// 
health  web.nashville.org/ 
pollutionjiownloads.htm}. 

The  other  programmatic  change  made 
by  Nashville-Davidson  County  involves 
the  mechanism  for  determining  the 
annual  title  V  fee  amount.  The  County's 
operating  permit  program  received  full 
approval  based  on  use  of  the 
"presumptive  minimum"  described  in 
40  CFR  70.9(b)(2)(i).  But,  since  the 


spring  of  1997,  the  County  has  been 
using  a  mechanism  based  on  40  CFR 
70.9(b)(1)  which  involves  establishing  a 
fee  schedule  that  results  in  the 
collection  and  retention  of  revenues 
sufficient  to  cover  the  costs  of  the 
operating  permit  progrjun.  To 
accomplish  this  each  year,  the  County 
prepares  a  projection  of  the  title  V 
expenses  for  the  coming  year  based  on 
the  actual  title  V  expenses  during  the 
previous  year.  The  anticipated  expenses 
are  then  compared  with  the  revenue  that 
would  be  generated  based  on  section 
10.56.080,  "Permit  and  Aimual 
Emission  Fees,"  of  Chapter  10.56,  "Air 
Pollution  Control,"  of  the  Metropolitan 
Code  of  Laws.  If  the  fee  schedule 
contained  in  section  10.56.080  would 
result  in  a  surplus,  then  the  County 
adopts  a  lesser  fee  schedule  utilizing  the 
variance  procedures  in  section 
10.56.130.  The  County  described  this 
policy  in  a  letter  to  EPA  dated  December 
6,  1999.  The  County  also  submitted  a  fee 
program  update  on  August  27,  1999 
demonstrating  that  its  part  70  program 
is  adequately  funded  by  operating 
permit  fee  revenue. 

What  Is  Involved  in  This  Final  Action? 

The  Metropolitan  Government  of 
Nashville-Davidson  County  made  two 
changes  to  its  approved  title  V  program 
after  it  received  full  approval  on 
February  14,  1996  and  EPA  is  taking 
action  by  this  notice  to  approve  the 
changes.  EPA  is  publishing  this  action 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  the  proposed 
rules  section  of  this  Federal  Register 
publication,  EPA  is  publishing  a 
separate  document  that  will  serve  as  the 
proposal  to  grant  final  full  approval 
should  adverse  comments  be  filed.  This 
action  will  be  effective  August  7,  2000 
unless  the  Agency  receives  adverse 
comments  by  July  10,  2000. 

If  EPA  receives  such  comments,  then 
EPA  will  withdraw  the  final  rule  and 
inform  the  public  that  the  rule  will  not 
take  effect.  All  public  comments 
received  will  then  be  addressed  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period.  Parties 
interested  in  commenting  should  do  so 
at  this  time.  If  no  such  comments  are 
received,  the  public  is  advised  that  this 
rule  will  be  effective  on  August  7,  2000 
and  no  further  action  will  be  taken  on 
the  proposed  rule. 


Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
has  exempted  this  regulatory  action 
from  Executive  Order  12866,  entitled 
"Regulatory  Planning  and  Review." 

B.  Executive  Order  12988 

As  required  by  section  3  of  Executive 
Order  12988  (61  FR  4729,  Februarv'  7. 
1996).  in  issuing  this  rule,  EPA  has 
taken  the  necessary  steps  to  eliminate 
drafting  errors  and  ambiguity,  minimize 
potential  litigation,  and  provide  a  clear 
legal  standard  for  affected  conduct.  EPA 
has  complied  with  Executive  Order 
12630  (53  FR  8859,  March  15,  1988)  by 
examining  the  takings  implications  of 
the  rule  in  accordance  with  the 
"Attorney  General's  Supplemental 
Guidelines  for  the  Evaluation  of  Risk 
and  Avoidance  of  Unanticipated 
Takings"  issued  under  the  Executive 
Order.  This  rule  does  not  impose  an 
information  collection  burden  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3501  et  seq.). 

C.  Executive  Order  13045 

Protection  of  Children  from 
Envirorunental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997) 
applies  to  any  rule  that:  (1)  Is 
determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866,  and  (2) concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  suDject  to  Executive 
Order  13045  because  it  is  not  an 
economically  significant  regulatory 
action  as  defined  in  Executive  Order 
12866.  and  it  does  not  involve  decisions 
intended  to  mitigate  environmental 
health  or  safety  risks. 

D.  Executive  Order  13084 

Under  Executive  Order  13084, 
Consultation  and  Coordination  with 
Indian  Tribal  Governments,  EPA  may 
not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly 
affects  or  luiiquely  affects  the 
communities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  unless  the  Federal 
goverrunent  provides  the  funds 
necessary  to  pay  the  direct  compliance 


costs  incurred  by  the  tribal 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  complies  bv 
consulting,  Executive  Order  13084 
requires  EPA  to  provide  to  the  Office  of 
Management  and  Budget,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  EPA's 
prior  consultation  with  representatives 
of  affected  tribal  governments,  a 
summar)  of  the  nature  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  13084  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities." 

Today's  rule  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  governments.  This  action 
does  not  involve  or  impose  any 
requirements  that  affect  Indian  Tribes. 
Accordingly,  the  requirements  of 
section  3(bj  of  Executive  Order  13084 
do  not  apply  to  this  rule. 

£.  Executive  Order  13132 

Federahsm  (64  FR  43255.  August  10. 
1999)  revokes  and  replaces  Executive 
Orders  12612  (Federalism)  and  12875 
(Enhancing  the  Intergovernmental 
Partnership).  Executive  Order  13132 
requires  EPA  to  develop  an  accountable 
process  to  ensure  "meaningful  and 
timely  input  by  State  and  local  officials 
in  the  development  of  regulator\' 
policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government."  Under 
Executive  Order  13132,  EPA  may  not 
issue  a  regulation  that  has  federalism 
implications,  that  imposes  substemtial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  imless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  State  and  local 
governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed     • 
regulation.  EPA  also  may  not  issue  a 
regulation  that  has  federalism 
implications  and  that  preempts  State 
law  unless  the  Agency  consults  with 
State  and  local  officials  earlv  in  the 
process  of  developing  the  proposed 
regulation. 
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This  final  rule  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  because  it 
merely  approves  a  state  rule 
implementing  a  Federal  standard,  and 
does  not  alter  the  relationship  or  the 
distribution  of  power  and 
responsibilities  established  in  the  Clean 
Air  Act.  Thus,  the  requirements  of 
section  6  of  the  Executive  Order  do  not 
apply  to  this  rule. 

F.  Regulatory-  Flexibility  Act  IRFA) 

The  Regulatory  Flexibility  Act 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions. 

This  rule  will  not  nave  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  part  70  approvals  under 
section  502  of  the  Ac;t  do  not  create  any 
new  requirements  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  this 
approval  does  not  create  any  new 
requirements.  I  certif\-  that  this  action 
will  not  have  a  signific:ant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
Clean  Air  Act.  preparation  of  a 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIFs  on  such 
grounds.  Union  Electric  Co  .v.  VS. 
EPA.  427  U.S.  246,  255-66  (1976);  42 
U.S.C.  7410(a)(2). 

G  Unfunded  Mandates 

Under  sections  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22.  1995.  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  the  private  sector,  of 
$100  million  or  more.  Under  section 
205.  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 


statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantly 
or  uniquely  impacted  by  the  rule. 

EPA  nas  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law.  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

//  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
use.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
{  opy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 

/  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  August  7.  2000. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

/  National  Technology  Transfer  and 
Advancement  Act 

Section  12  of  the  National  Technology 
Transfer  and  Advancement  Act 
(NTTAA)  of  1995  requires  Federal 
agencies  to  evaluate  existing  technical 
standards  when  developing  a  new 
regulation.  To  comply  with  NTTAA, 
EPA  must  consider  and  use  "voluntary 


consensus  standards"  (VCS)  if  available 
and  applicable  when  developing 
programs  and  policies  unless  doing  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical. 

In  reviewing  operating  permit 
programs,  EPA's  role  is  to  approve  state 
choices,  provided  that  they  meet  the 
criteria  of  the  Clean  Air  Act.  In  this 
context,  in  the  absence  of  a  prior 
existing  requirement  for  the  State  to  use 
VCS.  EPA  has  no  authority  to 
disapprove  an  operating  permit  program 
for  failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA.  when  it  reviews  an  operating 
permit  program,  to  use  VCS  in  place  of 
an  operating  permit  program  that 
otherwise  satisfies  the  provisions  of  the 
Clean  Air  Act.  Thus,  the  requirements  of 
section  12(d)  of  NTTAA  do  not  apply. 

List  of  Subiects  in  40  CFR  Part  70 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control.  Intergovernmental 
relations.  Operating  permits.  Reporting 
and  recordkeeping  requirements. 

Dated.  Mav  19.  2000. 
A.  Stanley  Meibur^, 

Acting  Regional  Administrator.  Region  4. 

For  reasons  set  out  in  the  preamble. 
Appendix  A  of  part  70  of  title  40. 
chapter  I.  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  70-fAMENDED] 

1 .  The  authority  citation  for  part  70 
continues  to  read  as  follows: 

Authority:  42  U  S.C   7401  et  seq. 

2  Appendix  A  to  part  70  is  amended 
by  adding  paragraph  (i)  and  adding  and 
reserving  paragraphs  (f),  (g).  (h)  and  (j) 
to  the  entry  for  Tennessee  to  read  as 
follows: 

Appendix  A  to  Part  70 — Approval 
Status  of  State  and  Local  Operating 
Permits  Programs 


Tennessee 

(f)  [Reserved) 

(g)  [Reservedj 
(h)  IResen'ed] 

(i)  The  Metropolitan  Government  of 
Nashville-Davidson  County  submitted 
program  revisions  on  December  10.  1996. 
August  27.  1999.  and  December  6.  1999.  The 
County  is  hereby  granted  revised  approval 
effective  on  August  7,  2000 

(j)  (Reserved) 
***** 

IFR  Do( .  00-14169  Filed  6-7-00;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  148,  261  and  268 
[FRL-6711-4] 

Organobromines  Production  Wastes; 
Petroleum  Refining  Wastes; 
Identification  and  Listing  of  Hazardous 
Waste;  Land  Disposal  Restrictions; 
Final  Rule  and  Correcting 
Amendments 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Final  rule;  correcting 

amendments. 


SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  correcting  errors  that 
appeared  in  the  March  17.  2000  final 
rule  (65  FR  14472)  that  announced  the 
vacature  of  regulatory  provisions 
governing  the  identification  of  certain 
organobromine  production  wastes  as 
listed  hazardous  wastes  under  the 
Resource  Conservation  and  Recovery 
Act  (RCRA).  EPA  also  is  correcting  a 
typographical  error  that  appeared  in  the 
August  6,  1998  final  rule  (63  FR  42110) 
listing  four  wastes  from  the  petroleum 
refining  industry  as  hazardous. 
This  final  rule  creates  no  new 
regulatory  requirements.  Rather,  it 
corrects  errors  associated  with  the 
March  17.  2000  Federal  Register 
document.  The  rule  also  corrects  a 
typographical  error  that  appeared  in  the 
August  6,  1998  Federal  Register 
document. 

EFFECTIVE  DATE:  This  rule  is  effective   . 
June  8,  2000. 

ADDRESSES:  EPA  does  not  seek  comment 
on  this  document.  EPA  will  keep  the 
official  records  for  today's  action  in 
paper  form.  The  official  record  for  the 
Listing  Determination  for 
Organobromine  Production  Wastes  is 
identified  by  Docket  Number  F-98- 
OBLF-FFFFF.  The  official  record  for  the 
Listing  Determination  for  Petroleum 
Refining  Wastes  is  Docket  Number  F- 
98-PRLF-FFFFF.  The  pubhc  may  view 
supporting  materials  in  the  RCRA 
Information  Center  (RIC),  located  at 
EPA,  Crystal  Gateway  #1,  1st  Floor, 
1235  Jefferson  Davis  Highway, 
Arlington,  VA.  The  RIC  is  open  from 
9:00  a.m.  to  4:00  p.m.,  Monday  through 
Friday,  excluding  Federal  holidays.  To 
review  docket  materials,  we  recommend 
that  you  make  an  appointment  by 
calling  (703)  603-9230.  You  may  copy 
a  maximum  of  100  pages  fi-om  any 
regulatory  docket  at  no  charge. 
Additional  copies  cost  $0.15/page. 
Supporting  materials  are  available  for 
viewing  in  the  RCRA  Information  Center 


(RIC),  Office  of  Solid  Waste  (5305G). 
U.S.  Environmental  Protection  Agency 
Headquarters,  US  EPA  Ariel  Rios  (5101), 
1200  Pennsylvania  Avenue.  N.W.. 
Washington,  D.C.  20460. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information,  contact  the  RCRA 
Hotline  at  (800)  424-9346  or  TDD  (800) 
553-7672  (hearing  impaired).  In  the 
Washington,  D.C,  metropolitan  area, 
call  (703)  412-9810  or  TDD  (703)  412- 
3323.  For  information  on  specific 
aspects  of  the  rule,  contact  Patricia 
Overmeyer  of  the  Office  of  Solid  Waste 
(5304 W).  U.S.  Envirorunental  Protection 
Agency,  US  EPA  Ariel  Rios,  1200 
Pennsylvania  Avenue,  N.W., 
Washington,  D.C.  20460.  (E-mail 
address  and  telephone  numbers: 
Overmeyer. Patricia  @epa.gov,  (703) 
605-0708.) 

SUPPLEMENTARY  INFORMATION:  The  rule, 
"Organobromine  Production  Wastes; 
Identification  and  Listing  of  Hazardous 
Waste;  Land  Disposal  Restrictions: 
Listing  of  CERCLA  Hazardous 
Substances,  Reportable  Quantities,"  was 
issiied  in  the  Federal  Register  at  63  FR 
24596  (May  4,  1998).  The  rule  vacating 
the  listing  determination  for  ^ 
organobromine  production  wastes  was 
issued  in  the  Federal  Register  at  65  FR 
14472  (March  17,  2000).  The  rule, 
"Hazardous  Waste  Management  System; 
Identification  and  Listing  of  Hazardous 
Waste;  Petroleum  Refining  Process 
Wastes;  Land  Disposal  Restrictions  for 
Newly  Identified  Wastesa;  and  CERCLA 
Hazardous  Substance  Designation  and 
Reportable  Quantities."  was  issued  the 
Federal  Register  at  63  FR  42110  (August 
6,  1998).  EPA  will  keep  the  official 
records  for  these  actions  in  paper  form. 
The  official  records  are  the  paper 
records  maintained  at  the  address  in  the 
ADDRESSES  section. 

Contents  of  this  Final  Rule 

I.  Background 

II.  Amended  Regulations 

III.  Good  Cause  Exemption  from  Notice-and- 

Comment  Rulemaking  Procedures 

IV.  Administrative  Assessments 

L  Background 

On  March  17,  2000  EPA  published  a 
final  rule  announcing  the  vacatiu-e  of 
regulatory  provisions  governing  the 
identification  of  certain  wastes  listed  as 
hazardous.  In  that  final  rule,  EPA 
amended  its  regulations  to  conform  with 
an  order  issued  by  the  United  States 
Court  of  Appeals  for  the  District  of 
Columbia  Circuit  (D.C.  Cir.)  in  Great 
Lakes  Chemical  Corporation  v.  EPA  (No. 
98-1312).  That  court  order  vacated 
Agency  regulations  listing  certain 
organobromine  wastes  as  hazardous 
wastes  under  the  Resource  Conservation 


and  Recovery-  Act  (RCRA).  The 
hazardous  waste  listing  determinations 
that  were  vacated  by  the  court  and 
deleted  from  the  regulations  in  the 
March  17,  2000  final  rule  included  the 
wastes  listed  as  K140  and  U408.  The 
effect  of  vacating  the  hazardous  waste 
listing  determination  for  these  wastes 
was  to  clarify  that  these  two 
wastestreams  are  not  subject  to  the 
hazardous  waste  management  and 
treatment  standards  under  RCRA.  as 
well  as  not  subject  to  emergency 
notification  requirements  for  releases  of 
hazardous  substances  to  the 
environment. 

On  August  6.  1998.  EPA  amended  the 
regulations  for  hazardous  waste 
management  under  RCRA  to  list  as 
hazardous  four  wastes  generated  bv  the 
petroleum  refining  industr\'.  The  effect 
of  the  final  rule  was  to  subject  the  four 
wastes  to  stringent  management  and 
treatment  standards  under  RCRA  and  to 
emergency  notification  requirements  for 
releases  of  hazardous  substances  to  the 
environment.  As  part  of  this  final 
regulation,  the  Agency  also  amended 
the  existing  listing  description  for 
hazardous  waste  code  F037  in  40  CFR 
261.31.  The  intent  of  the  amendment 
was  to  clarify  that  residuals  generated 
from  processing  or  recycling  oil-bearing 
hazardous  secondary  materials  (which 
are  excluded  from  the  definition  of  solid 
waste  due  to  the  newly  promulgated 
exclusion  at  40  CFR  261.4(a)(12)(i))  that 
are  not  retiuned  to  refinery  operations 
and  would  otherwise  meet  a  listing 
under  subpart  D  of  40  CFR  part  261. 
were  to  be  designated  as  F037  listed 
wastes  when  disposed  of  or  intended  for 
disposal.  However,  the  amending 
language  included  in  the  August  6,  1998 
FR  document  included  a  typographical 
error  that  made  the  intent  of  the 
amendment  unclear. 

n.  Amended  Regulations 

In  the  March  17,  2000  final  rule 
vacating  the  hazardous  waste  listings  for 
K 140  and  U408,  EPA  inadvertently 
removed  and  reserved  paragraph  (f)  of 
40  CFR  148.18.  The  Agenc>'  should  have 
removed  and  reserved  paragraph  (h)  of 
40  CFR  148.18.  Paragraph  (h)  of  40  CFR 
148.18  is  the  provision  prohibiting  the 
underground  injection  of  K140  and 
U408.  Today,  EPA  is  correcting  this 
error  by  reinstating  paragraph  (f)  and 
removing  and  reserving  paragraph  (h)  of 
40  CFR  148.18. 

In  addition,  in  the  March  17,  2000 
final  rule.  EPA  neglected  to  delete  the 
reference  to  U408  in  appendix  \TI  of  40 
CFR  part  268.  Today.  EPA  is  deleting 
the  reference  to  U408  in  appendix  VII  to 
40  CFR  part  268. 
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In  the  August  6,  1998  final  rule,  a 
typographical  error  appeared  in  the 
amended  listing  description  for 
hazardous  waste  code  F037.  Today,  EPA 
is  revising  the  listing  description  for 
hazardous  waste  code  F037  in  40  CFR 
261.31(a)  to  reflect  the  Agency's  original 
intent  of  the  amendment,  as  described 
in  the  preamble  to  the  August  6,  1998 
final  rule. 

m.  Good  Cause  Exemption  from  Notice- 
■nd-Comment  Rulemaking  Procedures 

The  Administrative  Procedure  Act 
generally  requires  agencies  to  provide 
prior  notice  and  opportunity  for  public 
comment  before  issuing  a  final  rule  (5 
U.S.C.  553(b)}.  Rules  are  exempt  from 
this  requirement  if  the  issuing  agency 
finds  for  good  cause  that  notice  and 
comment  are  unnecessary  (5  U.S.C 
553(b)(3)(B)). 

EPA  has  determined  that  providing 
prior  notice  and  opportunity  for 
comment  on  today's  notice  that  corrects 
regulations  amending  the  RCRA 
hazardous  waste  management 
requirements  to  comply  with  the  court 
decision  vacating  the  hazardous  waste 
listing  determinations  for  waste  codes 
K140  and  U408,  is  not  necessary.  The 
regulations  are  no  longer  legally  in 
effect  by  order  of  the  federal  court  of 
appeals.  Thus,  amending  the  hazardous 
waste  regulations  has  no  legal  impact 
and  only  states  the  current  legal  status 
of  the  rules 

For  the  same  reasons  stated  above. 
EPA  believes  there  is  good  cause  for 
making  the  amending  regulations 
immediately  effective.  (See  5  U.S.C. 
553(d)) 

IV.  Administrative  Assessments 

Today's  amendments  to  the  RCRA 
hazardous  waste  management 
regulations  only  correct  errors  in 
Federal  Register  documents  issued  on 
March  17,  2000  and  August  6.  1998. 
These  corrections  have  no  regulatory 
impact,  and  do  not  impose  annual  costs 
of  $100  million  or  more.  Therefore,  this 
action  is  not  a  "significant  "  regulatory 
action,  as  defined  by  Executive  Order 
12866,  and  is  not  subject  to  review  by 
the  Office  of  Management  and  Budget. 
In  addition,  the  amending  regulations 
promulgated  today  will  have  no  effect 
on  small  entities.  This  is  evidenced  by 
the  fact  that  today's  rule  only  corrects 
errors  in  the  CFR.  There  is  no  impact  on 
public  or  private  entities,  or  on  state, 
local,  and  tribal  governments.  Because 
the  rule  will  not  have  a  "significant" 
economic  impact  on  small  entities,  a 
regulatory  flexibility  analysis  is  not 
required.  Also,  this  final  rule  is  not 
subject  to  the  Executive  Order  13045, 


"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23,  1997). 
because  it  is  not  economically 
significant  as  defined  in  Executive 
Order  12866.  and  because  the  Agency 
does  not  have  reason  to  believe  the 
environmental  health  or  safety  risks 
addressed  by  this  action  present  a 
disproportionate  risk  to  children. 
Today's  rule  does  not  impose  an 
information  collection  burden  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  US  C.  3510  et  seq). 

Today's  action  will  have  no  impact 
upon  state,  local,  and  tribal 
governments,  or  on  the  private  sector. 
The  amending  regulations  promulgated 
today  reflect  current  law,  there  will  be 
no  legal  impact  on  public  or  private 
entities.  Therefore,  today's  rule  is  not 
subject  to  the  provisions  of  sections  202. 
204  or  205  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104-4). 

For  the  same  reasons  stated  above, 
this  rule  will  not  have  substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government,  as 
specified  in  Executive  Order  13132  (64 
FR  4,3255.  August  10,  1999). 

This  rule  does  not  involve  technical 
standards:  thus,  the  requirements  of 
section  12(c)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(15  U.S.C.  272  note)  do  not  apply.  As 
required  bv  section  3  of  Executive  Order 
12988  (61  FR  4729.  February  7.  1996), 
in  issuing  this  rule.  EPA  has  taken  the 
necessary  steps  to  eliminate  drafting 
errors  and  ambiguity,  minimize 
potential  litigation,  and  provide  a  clear 
legal  standard  for  affected  conduct.  EPA 
has  complied  with  Executive  Order 
12630  (53  FR  8859,  March  15,  1988)  by 
examining  the  takings  implications  of 
the  rule  in  accordance  with  the 
"Attorney  C^neral's  Supplemental 
Guidelines  for  the  Evaluation  of  Risk 
and  Avoidance  of  Unanticipated 
Takings"  issued  under  the  executive 
order. 

Today's  final  rule  will  have  no  effect 
upon  minority  and/or  low-income 
populations.  Therefore,  today's  rule  is 
not  subject  to  Executive  Order  12898, 
"Federal  Actions  to  Address 
Environmental  justice  in  Minority 
Populations  and  Low  Income 
Populations." 


List  of  Subjects 

40  CFR  Part  148 

Environmentcd  Protection 
Administrative  practice  and  procedure. 
Hazardous  waste.  Reporting  and 
recordkeeping  requirements.  Water 
supply. 

40  CFR  Fart  261 

Environmental  protection,  Hazardous 
materials.  Recycling,  Waste  treatment 
and  disposal. 

40  CFR  Part  268 

Environmental  protection,  Hazcirdous 
materials.  Land  disposal  restrictions. 
Reporting  and  recordkeeping 
requirements,  Treatment  standards, 
Waste  management. 

Dated:  Mav  30.  2000. 
Timothy  R.  Fields.  )r.. 

Assistant  Administrator.  Office  of  Solid  Waste 
and  Emergency  Response. 

For  the  reasons  set  forth  in  the 
preamble,  title  40,  chapter  1  of  the  Code 
of  Federal  Regulations  is  amended  as 

follows: 

PART  148— HAZARDOUS  WASTE 
INJECTION  RESTRICTIONS 

1.  The  authority  citation  for  part  148 
continues  to  read  as  follows: 

Authority:  Sec,  3004.  Resource 
(Conservation  and  Recovery  Act,  42  U.S.C. 
h'tOl  et  seq. 

2.  Section  148.18  is  amended  by 
removing  and  reserving  paragraph  (h) 
and  adding  paragraph  (f),  to  read  as 
follows: 

§  1 48. 1 8    Waste  specific  prohibitlons-newiy 
listed  and  Identified  wastes. 

***** 

(f)  On  January  8,  1997,  the  wastes 
specified  in  40  CFR  261.32  as  EPA 
Hazardous  waste  number  K088  is 
prohibited  from  underground  injection. 


PART  261— IDENTIHCATION  AND 
LISTING  OF  HAZARDOUS  WASTE 

3.  The  authority  citation  for  part  261 
continues  to  read  as  follows: 

Authority:  Sec.  42  li.S.C.  6905.  6912(a). 
6921.  6922.  6924(y).  and  69.18. 

4.  In  §  261.31(a),  the  table  is  amended 
by  revising  the  entry  for  F037,  to  read 
as  follows: 

§  261 .31     Hazardous  wastes  from  non- 
specific sources. 

(a)*   *   * 


Industry  and  EPA 

hazardous  waste 

No. 


Hazardous  waste 


Hazard 
code 


F037 


Petroleum  refinery  primary  oil/water/sollds  separation  sludge— Any  sludge  generated  from  the  gravitational  separa- 
tion of  oil/water/solids  during  the  storage  or  treatment  of  process  wastewaters  and  oil  cooling  wastewaters  from 
petroleum  refineries.  Such  sludges  include,  but  are  not  limited  to.  tfiose  generated  in  oil/water/sollds  separators: 
tanks  and  impoundments;  ditches  and  other  conveyances;  sumps;  and  stormwatef  units  receiving  dry  weather 
flow.  Sludge  generated  in  stonnwater  units  that  do  not  receive  dry  weather  flow,  sludges  generated  from  non- 
contact  once-through  cooling  waters  segregated  for  treatment  from  other  process  or  oily  cooling  waters,  sludges 
generated  in  aggressive  biological  treatment  units  as  defined  in  §261 .31  (b)(2)  (including  sludges  generated  in 
one  or  more  additional  units  after  wastewaters  have  been  treated  in  aggressive  biological  treatment  units)  and 
K051  wastes  are  not  included  in  this  listing.  This  listing  does  include  residuals  generated  from  processing  or  re- 
cycling oil-bearing  hazardous  secondary  materials  excluded  under  §261.4(a)(12)(i).  if  those  residuals  are  to  be 
disposed  of. 


(T) 


PART  268— LAND  DISPOSAL 
RESTRICTIONS 

5.  The  authority  citation  for  part  268 
continues  to  read  as  follows: 

Authority:  42  U  S.C.  6905,  6912(a),  6921, 
and  6924. 

Appendix  VII  to  Part  268  [Amended) 

6.  hi  appendix  VII  to  part  268  Table 

1  is  amended  by  removing  the  entry  for 

U048. 

[FR  Doc.  00-14321  Filed  6-7-00;  8:45  am] 

BILUNG  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

[OPP-^01004;  FRL-6558-4] 

RiN  207&-AB78 

Imldacloprid;  Pesticide  Tolerances  for 
Emergency  Exemptions 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  This  regulation  establishes 
time-limited  tolerances  for  the 
combined  residues  of  imidacloprid  and 
its  metabolites  containing  the  6- 
chloropyridinyl  moiety,  all  expressed  as 
parent  in  or  on  stone  fruit  (Crop  Group 
12).  This  action  is  in  response  to  EPA's 
granting  of  emergency  exemptions 
under  section  18  of  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  authorizing  use  of  the  pesticide  on 
stone  fruit.  This  regulation  establishes 
maximum  permissible  levels  for 
residues  of  imidacloprid  on  these  food 
commodities.  The  tolerances  will  expire 
and  are  revoked  on  December  31,  2001. 


DATES:  This  regulation  is  effective  June 
8,  2000.  Objections  and  requests  for 
hearings,  identified  by  docket  control 
number  OPP-301004,  must  be  received 
by  EPA  on  or  before  August  7,  2000. 
ADDRESSES:  Written  objections  and 
hearing  requests  may  be  submitted  by 
mail,  in  person,  or  by  courier.  Please 
follow  the  detailed  instructions  for  each 
method  as  provided  in  Unit  VII.  of  the 
"SUPPLEMENTARY  INFORMATION." 
To  ensure  proper  receipt  by  EPA.  your 
objections  and  hearing  requests  must 
identify  docket  control  number  OPP- 
301004  in  the  subject  line  on  the  first 
page  of  your  response. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Andrew  Ertman,  Registration 
Division  {7505C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460;  telephone 
number:  (703)  308-9367;  e-mail  address: 
ertman.andrew@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  are  an  agricultural 
producer,  food  manufacturer,  or 
pesticide  manufacturer.  Potentially 
affected  categories  and  entities  may 
include,  but  are  not  limited  to: 


Cat- 
egories 

NAICS 
codes 



Examples  of  poten- 
tially affected  entities 

Industry 

111 
112 
311 
32532 

Crop  production 
Animal  production 
Food  manufacturing 
Pesticide  manufac- 
turing 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 


affected  by  this  action.  Other  t^^jes  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  "FOR  FURTHER 
INFORMATION  CONTACT." 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  This 
Document  and  Other  Related 
Documents? 

1 .  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations"  and  then  look 
up  the  entry  for  this  document  under 
the  "Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
WTVw.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPP-301004.  The  official  record 
consists  of  the  documents  specifically 
referenced  in  this  action,  and  other 
information  related  to  this  action, 
including  any  information  claimed  as 
Confidential  Business  Information  (CBI). 
This  official  record  includes  the 
documents  that  are  physically  located  in 
the  docket,  as  well  as  tie  documents 
that  cire  referenced  in  those  documents. 
The  public  version  of  the  official  record 
does  not  include  any  information 
claimed  as  CBI.  The  public  version  of 
the  official  record,  which  includes 
printed,  paper  versions  of  any  electronic 
comments  submitted  during  an 
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applicable  comment  period  is  available 
for  inspection  in  the  Public  Information 
and  Records  Integrity  Branch  (PIRIB). 
Rm.  119,  Crystal  Mall  #2,  1921  Jefferson 
Davis  Hwy.,  Arlington,  VA,  from  8:30 
a.m.  to  4  p.m..  Monday  through  Friday, 
excluding  legal  holidays.  The  PIRIB 
telephone  number  is  (703)  305-5805. 

II.  Background  and  Statutory  Findings 

EPA.  on  its  own  initiative,  in 
accordance  with  sections  408(1)(6)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(FFDCA).  21  U.S.C.  346a.  is  establishing 
tolerances  for  the  combined  residues  of 
the  insecticide  imidacloprid,  in  or  on 
stone  fruit  at  1.0  part  per  million  (ppm) 
and  the  processed  commodity  prunes  at 
3.5  ppm.  These  tolerances  will  expire 
and  are  revoked  on  December  31,  2001. 
EPA  will  publish  a  document  in  the 
Federal  Register  to  remove  the  revoked 
tolerances  from  the  Code  of  Federal 
Regulations. 

Section  408(1)(6)  of  the  FFDCA 
requires  EPA  to  establish  a  time-limited 
tolerance  or  exemption  from  the 
requirement  for  a  tolerance  for  pesticide 
chemical  residues  in  food  that  will 
result  from  the  use  of  a  pesticide  under 
an  emergency  exemption  granted  by 
EPA  under  section  18  of  FIFRA.  Such 
tolerances  can  be  established  without 
providing  notice  or  period  for  public 
comment.  EPA  does  not  intend  for  its 
actions  on  section  18-related  tolerances 
to  set  binding  precedents  for  the 
application  of  section  408  and  the  new 
safety  standard  to  other  tolerances  and 
exemptions. 

Section  408(b){2)(A)(i)  of  the  FFDCA 
allows  EPA  to  establish  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  onlv  if  EPA 
determines  that  the  tolerance  is  "safe." 
Section  408(b)(2)(A)(ii)  defines  "safe"  to 
mean  that  "there  is  a  reasonable 
certainty  that  no  harm  will  result  from 
aggregate  exposure  to  the  pesticide 
chemical  residue,  including  all 
anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  t'xposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pestic:ide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainly  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  the  pesticide  chemical 
residue.  .  .  ." 

Section  18  of  the  Federal  Insecticide. 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
authorizes  EPA  to  exempt  any  Federal 
or  State  agency  from  any  provision  of 


FIFRA.  if  EPA  determines  that 
"emergency  conditions  exist  which 
require  such  exemption."  This 
provision  was  not  amended  bv  the  Food 
Quality  Protection  Act  (FQPA).  EPA  has 
established  regulations  governing  such 
emergency  exemptions  in  40  CFR  part 
166, 

III.  Emergency  Exemption  for 
Imidacloprid  on  Stone  Fruit  and 
FFDCA  Tolerances 

There  are  two  situations  that  have 
arisen,  resulting  in  the  present 
emergency  condition.  First,  currently 
there  are  no  reliable  insecticides  to 
control  the  green  peach  aphid  (GPA)  on 
peaches  and  nectarines  because  of 
insecticide  resistance.  Second,  aphids 
are  a  vector  for  Plum  Pox  Virus  (PPV), 
a  disease  that  damages  the  fruits  of 
sensitive  cultivars  of  stone  fruits.  The 
mechanism  by  which  aphids  transmit 
PPV  is  called  non-  persistent 
transmission.  Once  an  aphid  probes  into 
infected  plant  tissue  and  acquires  the 
virus,  the  virus  can  only  remain 
infectious  and  be  transmitted  for  a  short 
period  of  time  (minutes).  Each  aphid 
must  feed  directly  on  an  infected  plant, 
acquire  sufficient  virus,  and  then  fly 
immediately  to  the  next  plant  in  order 
to  effect  a  transmission. 

PPV  was  discovered  for  the  first  time 
in  the  United  States  in  18  stone  fruit 
orchards  in  Adams  County, 
Pennsylvania  in  the  fall  of  1999. 
Indications  are  that  PPV  has  been  in 
Pennsylvania  for  several  years,  and  it  is 
possible  that  undetected  infections  of 
PPV  exist  in  peach  and  nectarine 
orchards  in  New  Jersey.  New  York,  and 
West  Virginia.  EPA  has  authorized 
under  FIFRA  section  18  the  use  of 
imidacloprid  on  stone  fruit  for  control 
of  aphids  in  New  Jersey.  New  York. 
Pennsylvania  and  West  Virginia.  After 
having  reviewed  the  submissions.  EPA 
concurs  that  emergency  conditions  exist 
for  these  states. 

As  part  of  its  assessment  of  these 
emergency  exemptions,  EPA  assessed 
the  potential  risks  presented  by  residues 
of  imidacloprid  in  or  on  stone  fruit.  In 
doing  so.  EPA  considered  the  safety 
standard  in  FFDCA  section  408(b)('2), 
and  EPA  decided  that  the  necessary 
tolerances  under  FFDCA  section 
408(1)(6)  would  be  consistent  with  the 
safety  standard  and  with  FIFRA  section 
18.  Consistent  with  the  need  to  move 
quickly  on  each  emergency  exemption 
in  order  to  address  an  urgent  non- 
routine  situation  and  to  ensure  that  the 
resulting  food  is  safe  and  lawful.  EPA  is 
issuing  these  tolerances  without  notice 
and  opportunity  for  public  comment  as 
provided  in  section  408(1)(6).  Although 
these  tolerances  will  expire  and  are 


revoked  on  December  31,  2001,  under 
FFDCA  section  408(1)(5),  residues  of  the 
pesticide  not  in  excess  of  the  amounts 
specified  in  the  tolerance  remaining  in 
or  on  stone  fruit  after  that  date  will  not 
be  unlawful,  provided  the  pesticide  is 
applied  in  a  manner  that  was  lawful 
under  FIFRA.  and  the  residues  do  not 
exceed  a  level  that  was  authorized  by 
these  tolerances  at  the  time  of  that 
application.  EPA  will  take  action  to 
revoke  these  tolerances  earlier  if  any 
experience  with,  scientific  data  on.  or 
other  relevant  information  on  this 
pesticide  indicate  that  the  residues  are 
not  safe. 

Because  these  tolerances  are  being 
approved  under  emergency  conditions. 
EPA  has  not  made  any  decisions  about 
whether  imidacloprid  meets  EPA's 
registration  requirements  for  use  on 
stone  fruit  or  whether  permanent 
tolerances  for  this  use  would  be 
appropriate.  Under  these  circumstances. 
EPA  does  not  believe  that  these 
tolerances  serve  as  a  basis  for 
registration  of  imidacloprid  by  a  State 
for  special  local  needs  under  FIFRA 
section  24(c).  Nor  do  these  tolerances 
serve  as  the  basis  for  any  State  other 
than  New  Jersey.  New  York. 
Peimsylvania,  and  West  Virginia  to  use 
this  pesticide  on  this  crop  under  section 
18  of  FIFRA  without  following  all 
provisions  of  EPA's  regulations 
implementing  section  18  as  identified  in 
40  CFR  part  166.  For  additional 
information  regarding  the  emergency 
exemption  for  imidacloprid.  contact  the 
Agency's  Registration  Division  at  the 
address  provided  under  "FOR 
FURTHER  INFORMATION  CONTACT." 

IV.  Aggregate  Risk  Assessment  and 
Determination  of  Safety 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  For 
further  discussion  of  the  regulatory 
requirements  of  section  408  and  a 
complete  description  of  the  risk 
assessment  process,  see  the  final  rule  on 
Bifenthrin  Pesticide  Tolerances  (62  FR 
62961,  November  26.  1997)  (FRL-5754- 

7). 

Consistent  with  section  408(b)(2)(D). 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action. 
EPA  has  sufficient  data  to  assess  the 
hazards  of  imidacloprid  and  to  make  a 
determination  on  aggregate  exposure, 
consistent  with  section  408(b)(2),  for  a 
time-limited  tolerance  for  combined 
residues  of  imidacloprid  and  its 
metabolites  containing  the  6- 
chloropyridinyl  moiety,  all  expressed  as 
parent  in  or  on  stone  fruit  at  1.0  ppm 
and  prunes  3.5  ppm.  EPA's  assessment 


of  the  dietary  exposures  and  risks 
associated  with  establishing  these 
tolerances  follows. 

A.  Toxicological  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children.  The  nature  of  the 
toxic  effects  caused  by  imidacloprid  are 
discussed  in  this  unit. 

B.  Toxicological  End  point 

Only  acute  and  chronic  dietary 
endpoints  were  defined.  The  lOx  FQPA 
factor  was  reduced  to  3x  for  acute  and 
chronic  exposure,  and  applies  to  all 
population  subgroups. 

1.  Acute  toxicity.  The  acute  reference 
dose  (RfD)  is  0.42  milligram/kilogram 
body  weight/day  (mg/kg  bwl/day)  based 
on  a  lowest  observed  adverse  effect  level 
(LOAEL)  of  42  mg/kg  bwt/day  based  on 
decreased  motor  activity  in  femede  rats. 
An  additional  3x  FQPA  factor  was 
incorporated  for  all  popidation 
subgroups  to  account  for  neurotoxicity, 
structure-activity  concerns  and  lack  of  a 
no  observed  adverse  effect  level 
(NOAEL).  The  acute  population 
adjusted  dose  (aPAD).  which  is  the 
reference  dose  (RfD/3)  was  calculated  to 
be  0.14  mg/kg  bwt/day.  Acceptable 
acute  dietary  exposure  (food  plus  water) 
of  100%  or  less  of  the  aPAD  is  required 
for  all  population  subgroups. 

2.  Short-  and  intermediate-term 
toxicity.  Dermal  and  inhalation  short- 
and  intermediate-term  risk  assessments 
are  not  required  for  imidacloprid  as 
dermal  and  inhalation  exposure 
endpoints  were  not  identified  due  to  the 
demonstrated  absence  of  toxicity; 
however,  because  imidacloprid  is 
registered  for  use  on  turf,  home  gardens 
and  pets.  EPA  has  identified  potential 
short-term  oral  exposures  to  children  for 
these  uses. 

A  short-term  oral  endpoint  was  not 
identified  for  imidacloprid.  According 
to  current  EPA  policy,  if  an  oral 
endpoint  is  needed  for  short-term  risk 
assessment  (for  incorporation  of  food, 
water,  or  oral  hand-to-mouth  type 
exposures  into  an  aggregate  risk 
assessment),  the  acute  oral  endpoint 
(LOAEL  =  42  mg/kg  bwt/day)  will  be 
used  to  incorporate  the  oral  component 
into  aggregate  risk. 

3.  Chronic  toxicity.  EPA  has 
established  the  RfD  for  imidacloprid  at 
0.057  milligrams/kilograms/day  (mg/kg/ 
day).  This  RfD  is  based  on  increased 


number  of  thyroid  lesions  at  the  LOAEL 
of  16.9/24.9  mg/kg  bwl/day  (males  and 
females,  respectively).  An  additional  3x 
FQPA  factor  was  used  for  all  population 
suhgroups.  The  chronic  population 
adjusted  dose  (cPAD).  which  is  the  RfD/ 
3,  was  calculated  to  be  0.019  mg/kg  hwtJ 
day.  Acceptable  chronic  dietary 
exposure  (food  plus  water)  of  100%  or 
less  of  the  cPAD  is  required  for  all 
population  subgroups. 

4.  Carcinogenicity.  Imidacloprid  has 
been  classified  by  the  Agency  as  a 
Group  E  chemical,  no  evidence  of 
carcinogenicity  for  humans,  thus,  a 
cancer  risk  assessment  is  not  required. 

C.  Exposures  and  Risks 

1 .  From  food  and  feed  uses. 
Tolerances,  some  time-limited,  are 
currently  established  (40  CFR  180.472) 
for  the  combined  residues  of  the 
insecticide  imidacloprid  and  its 
metabolites  containing  the  6- 
chloropyridinyl  moiety,  all  expressed  as 
parent,  in  or  on  a  variety  of  raw 
agricultural  and  animal  commodities  at 
levels  ranging  from  0.02  ppm  in  eggs  to 
15  ppm  in  raisins,  waste.  Risk 
assessments  were  conducted  by  EPA  to 
assess  dietary  exposures  and  risks  from 
imidacloprid  as  follows: 

i.  Acute  exposure  and  risk.  Acute 
dietary  risk  assessments  are  performed 
for  a  food-use  pesticide  if  a  toxicological 
study  has  indicated  the  possibility  of  an 
effect  of  concern  occurring  as  a  result  of 
a  1-day  or  single  exposure.  In 
conducting  the  acute  dietary  (food)  risk 
assessment,  EPA  used  the  Theoretical 
Maximum  Residue  Contribution 
(TMRC)  which  assimies  tolerance  level 
residues  and  100%  crop-treated  (Tier  1). 
The  analysis  evaluates  individual  food 
consumption  as  reported  by 
respondents  in  the  USDA  Continuing 
Surveys  of  Food  Intake  by  Individuals 
conducted  in  1989  through  1992.  The 
model  accumulates  exposure  to  the 
chemical  for  each  commodity  and 
expresses  risk  as  a  function  of  dietary 
exposure.  Resulting  exposure  values  (at 
the  95th  percentile)  and  percentage  of 
aPAD  utilized  ranged  from  23%  for  the 
U.S.  population  to  45%  for  children  1- 
6  years  old. 

ii.  Chronic  exposure  and  risk.  In 
conducting  the  chronic  dietary  (food 
only)  risk  assessment,  EPA  used: 
Tolerance  level  residues  for 
imidacloprid  and  percent  crop-  treated 
(PCT)  information  for  some  of  these 
crops. 

The  analysis  evaluates  individual 
food  consumption  as  reported  by 
respondents  in  the  USDA  Continuing 
Surveys  of  Food  Intake  by  Individuals 
conducted  in  1989  through  1992.  The 
percentages  of  cPAD  consumed  for  the 


general  population  and  subgroups  of 
interest  ranged  from  11%  for  nursing 
infants  <1  year  old  to  51%  for  children 
1-6  years  old. 

Section  408(b)(2)(F)  states  that  the 
Agency  may  use  data  on  the  actual 
percent  of  food  treated  for  assessing 
chronic  dietary  risk  only  if  the  Agency 
can  make  the  following  findings: 

Condition  1 .  that  the  data  used  are 
reliable  and  provide  a  valid  basis  to 
show  what  percentage  of  the  food 
derived  from  such  crop  is  likely  to 
contain  such  pesticide  residue. 

Condition  2.  that  the  exposure 
estimate  does  not  underestimate 
exposure  for  any  significant 
subpopulation  group. 

Condition  3,  if  data  are  available  on 
pesticide  use  and  food  consumption  in 
a  particular  area,  the  exposure  estimate 
does  not  understate  exposure  for  the 
population  in  such  area.  In  addition,  the 
Agency  must  provide  for  periodic 
evaluation  of  any  estimates  used.  To 
provide  for  the  periodic  evaluation  of 
the  estimate  of  PCT  as  required  bv 
section  408(b)(2)(F),  EPA  may  require 
registrants  to  submit  data  on  PCT. 

The  Agency  used  PCT  information  as 
follows. 

The  Agency  believes  that  the  three 
conditions  listed  above  have  been  met. 
With  respect  to  Condition  1 ,  PCT 
estimates  are  derived  from  Federal  and 
private  market  survey  data,  which  are 
reliable  and  have  a  valid  basis.  EPA  uses 
a  weighted  average  PCT  for  chronic 
dietary  exposure  estimates.  This 
weighted  average  PCT  figure  is  derived 
by  averaging  State-level  data  for  a 
period  of  up  to  10  years,  and  weighting 
for  the  more  robust  and  recent  data.  A 
weighted  average  of  the  PCT  reasonably 
represents  a  person's  dietar)'  exposure 
over  a  lifetime  and  is  unlikely  to 
underestimate  exposure  to  an  individual 
because  of  the  fact  that  pesticide  use 
patterns  (both  regionally  and  nationally) 
tend  to  change  continuously  over  time, 
such  that  an  individual  is  imlikely  to  be 
exposed  to  more  than  the  average  PCT 
over  a  lifetime.  For  acute  dietary- 
exposure  estimates,  EPA  uses  an 
estimated  maximum  PCT.  The  exposure 
estimates  resulting  from  this  approach 
reasonably  represent  the  highest  levels 
to  which  an  individual  could  be 
exposed  and  are  unlikely  to 
underestimate  an  individual's  acute 
dietary  exposure.  The  Agency  is 
reasonably  certain  that  the  percentage  of 
the  food  treated  is  not  likely  to  be  an 
underestimated.  As  to  Conditions  2  and 
3.  regional  consumption  information 
and  consumption  information  for 
significant  subpopulation  is  taken  into 
account  through  EPA's  computer-based 
model  for  evaluating  the  exposure  of 
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significant  subpopulations  including 
several  regional  groups.  Use  of  this 
consumption  information  in  EPAs  risk 
assessment  process  ensures  that  EPAs 
exposure  estimate  does  not  understate 
exposure  for  any  significant 
subpopulation  group  and  allows  the 
Agency  to  be  reasonably  certain  that  no 
regional  population  is  exposed  to 
residue  levels  higher  than  those 
estimated  by  the  Agency.  Other  than  the 
data  available  through  national  food 
consumption  surveys.  EPA  does  not 
have  available  information  on  the 
regional  consumption  of  food  to  which 
imidacloprid  may  be  applied  in  a 
particular  area. 

2.  From  drinking  water.  There  is  no 
established  Maximum  Contaminant 
Level  for  residues  of  imidacloprid  in 
drinking  water.  No  health  advisory 
levels  for  imidacloprid  in  drinking 
water  have  been  established. 

Imidacloprid  is  persistent,  water 
soluble,  and  fairly  mobile.  Thus, 
residues  of  imidacloprid  may  be 
transported  to  both  surface  and  ground 
waters.  As  a  condition  of  registration, 
the  Agency  is  requiring  the  submission 
of  the  results  of  two  prospective  ground 
water  monitoring  studies  Results  from 
these  studies  are  not  yet  available. 

i.  Acute  exposure  and  risk.  Estimated 
concentrations  of  imidacloprid  in 
surface  and  ground  water  used  for  the 
acute  exposure  analysis  were  4.1  and 
1.1  micrograms  per  liter  (ng/L)  (parts  per 
billion  (ppb)).  respectively.  These 
estimated  concentrations  of 
imidacloprid  in  surface  and  ground 
water  were  based  upon  an  application 
rate  of  0.5  lbs  active  ingredient/acre/ 
year  (ai/acre/year). 

For  purposes  of  risk  assessment,  the 
estimated  maximum  concentration  for 
imidacloprid  in  surface  and  ground 
waters  (which  is  4.1  |ig/L)  should  he 
used  for  comparison  to  the  back- 
calculated  human  health  drinking  water 
levels  of  concern  (DWLOC'.s)  for  the 
acute  endpoint.  The  DWLOCs  ranged 
from  800  |ig/L  for  children  1-6  years  old 
to  3,900  ng/L  for  the  U.S.  population. 
These  figures  are  well  above  the 
drinking  water  estimate  concentration 
(DWEC)of4.lMg/L. 

ii.  Chronic  exposure  and  risk. 
Estimated  concentrations  of 
imidacloprid  in  surface  and  ground 
water  for  chronic  exposure  analysis 
were  0.1  and  1.1  ng/L  (ppb). 
respectively.  These  estimated 
concentrations  of  imidacloprid  in 
surface  and  ground  water  were  based 
upon  an  application  rate  of  0.5  lbs  ai/ 
acre/year. 

For  purposes  of  chronic  risk 
assessment,  the  estimated  maximum 
concentration  for  imidacloprid  in 


ground  waters  (which  is  1.1  Hg/L) 
should  be  used  for  comparison  to  the 
back-calculated  human  health  DWLOCs 
for  the  chronic  (non-cancer)  endpoint. 
The  DWLOCs  ranged  from  90  |ig/L  for 
children  1-6  years  old  to  490  ng/L  for 
the  U.S.  population.  These  figures  are 
well  above  the  DWEC  of  1.1  ng/L. 

3.  From  non-dietary  exposure. 
Imidacloprid  is  currently  registered  for 
use  on  the  following  residential  non- 
food sites:  ornamentals  (e.g.,  flowering 
and  foliage  plants,  ground  covers,  turf, 
lawns)  tobacco,  golf  courses,  walkways, 
recreational  areas,  household  or 
domestic  dwellings  (indoor/outdoor), 
and  cats/dogs. 

i.  Acute  exposure  and  risk. 
Occupational/residential  exposure  risk 
assessments  (namely,  short-term  dermal, 
intermediate-term  dermal,  long-term 
dermal,  and  inhalation)  are  not  required 
owing  to  the  demonstrated  absence  of 
dermal  and  inhalation  toxicity. 

ii.  Chronic  exposure  and  risk. 
Occupational/residential  exposure  risk 
assessments  (namely,  short-term  dermal, 
intermediate-term  dermal,  long-term 
dermal,  and  inhalation)  are  not  required 
owing  to  the  demonstrated  absence  of 
dermal  and  inhalation  toxicity. 

iii.  Short-  and  intermediate-term 
exposure  and  risk.  Short-  and 
intermediate-term  oral  exposure  are  not 
expected  for  adult  population 
subgroups.  However,  since  imidacloprid 
is  registered  for  use  on  turf,  home 
gardens  and  pets,  EPA  has  identified 
potential  short-term  oral  exposures  to 
children  for  these  uses.  Thus,  a 
residential  short-term  risk  assessment 
via  the  oral  route  is  required.  See  Unit 
IV. E. 4.  for  a  full  discussion  of  this 
exposure  and  risk. 

4.  Cumulative  exposure  to  substances 
with  a  common  mechanism  of  toxicity. 
Section  408(b)(2)(D){v)  requires  that, 
when  considering  whether  to  establish, 
modifv',  or  revoke  a  tolerance,  the 
Agency  consider  "available 
information"  concerning  the  cumulative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity.  " 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
imidacloprid  has  a  common  mechanism 
of  toxicity  with  other  substances  or  how 
to  include  this  pesticide  in  a  cumulative 
risk  assessment.  Unlike  other  pesticides 
for  which  EPA  has  followed  a 
cumulative  risk  approach  based  on  a 
common  mechanism  of  toxicity, 
imidacloprid  does  not  appear  to 
produce  a  toxic  metabolite  produced  by 
other  substances.  For  the  purposes  of 
this  tolerance  action,  therefore,  EPA  has 
not  assumed  that  imidacloprid  has  a 
common  mechanism  of  toxicity  with 


other  substances.  For  more  information 
regarding  EPAs  efforts  to  determine 
which  chemicals  have  a  common 
mechanism  of  toxicity  and  to  evaluate 
the  cumulative  effects  of  such 
chemicals,  see  the  final  rule  for 
Bifenthrin  Pesticide  Tolerances  (62  FR 
62961.  November  26,  1997). 

D.  Aggregate  Risks  and  Determination  of 
Safety  for  U.S.  Population 

1.  Acute  risk.  EPA  has  determined 
that  the  acute  exposure  to  imidacloprid 
from  food  will  utilize  23%  of  the  aPAD 
(95th  percentile)  for  the  most  highly 
exposed  population  subgroup  (U.S. 
population — all  seasons).  Despite  the 
potential  for  exposure  to  imidacloprid 
in  drinking  water,  the  Agency  does  not 
expect  the  aggregate  exposure  to  exceed 
100%  of  the  aPAD.  The  DWLOC 
calculated  for  the  U.S.  population  was 
3.900  |ig/L,  which  is  well  above  the 
DWEC  of  4.1  ng/L. 

2.  Chronic  risk.  In  conducting  the 
chronic  dietary  (food  only)  risk 
assessment,  EPA  used:  Tolerance  level 
residues  for  imidacloprid,  and  PCT 
information  for  some  of  these  crops.  The 
analysis  evaluates  individual  food 
consumption  as  reported  by 
respondents  in  the  USDA  Continuing 
Surveys  of  Food  Intake  by  Individuals 
conducted  in  1989  through  1992.  The 
percentage  of  cPAD  consumed  for  the 
U.S.  population  was  24%.  The  major 
identifiable  subgroup  with  the  highest 
aggregate  exposure  is  discussed  below. 
EPA  generally  has  no  concern  for 
exposures  below  100%  of  the  cPAD 
because  the  cPAD  represents  the  level  at 
or  below  which  daily  aggregate  dietary 
exposure  over  a  lifetime  will  not  pose 
appreciable  risks  to  human  health. 
Despite  the  potential  for  exposure  to 
imidacloprid  in  drinking  water,  the 
Agency  does  not  expect  the  aggregate 
exposure  to  exceed  100%  of  the  cPAD. 
The  DWLOC  calculated  for  the  U.S. 
population  was  well  above  the  DWEC  of 
l.lUg/L. 

3.  Short-  and  intermediate-term  risk. 
Short-  and  intermediate-term  aggregate 
exposure  takes  into  account  chronic 
dietar\'  food  and  water  (considered  to  be 
a  background  exposure  level)  plus 
indoor  and  outdoor  residential 
exposure. 

Dermal  and  inhalation  short-  and 
intermediate-term  risk  assessments  are 
not  required  for  imidacloprid,  as  dermal 
and  inhalation  exposure  endpoints  were 
not  identified  due  to  the  demonstrated 
absence  of  toxicity.  Short-  and 
intermediate-term  oral  exposure  are  not 
expected  for  adult  population 
subgroups.  A  discussion  of  short-  and 
intermediate-  term  oral  exposure  and 


risk  for  children  1-6  can  be  found  in 
Unit  IV.E.4. 

4.  Aggregate  cancer  risk  for  U.S. 
population.  Imidacloprid  has  been 
classified  as  a  Group  E  chemical,  no 
evidence  of  carcinogenicity  for  humans, 
thus,  a  cancer  risk  assessment  is  not 
required. 

5.  Determination  of  safety.  Based  on 
these  risk  assessments,  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  from  aggregate 
exposure  to  imidacloprid  residues. 

E.  Aggregate  Risks  and  Determination  of 
Safety  for  Infants  and  Children 

1 .  Safety  factor  for  in  fan  ts  an  d 
children — i.  In  general.  In  assessing  the 
potential  for  additional  sensitivity  of 
infants  and  children  to  residues  of 
imidacloprid,  EPA  considered  data  from 
developmental  toxicity  studies  in  the  rat 
and  rabbit  and  a  2-generation 
reproduction  study  in  the  rat.  The 
developmental  toxicity  studies  are 
designed  to  evaluate  adverse  effects  on 
the  developing  organism  resulting  from 
maternal  pesticide  exposure  during 
gestation.  Reproduction  studies  provide 
information  relating  to  effects  from 
exposure  to  the  pesticide  on  the 
reproductive  capability  of  mating 
animals  and  data  on  systemic  toxicity. 

FFDCA  section  408  provides  that  EPA 
shall  apply  an  additional  tenfold  margin 
of  safety  for  infants  and  children  in  the 
case  of  threshold  effects  to  account  for 
prenatal  and  postnatal  toxicity,  and  the 
completeness  of  the  data  base  unless 
EPA  determines  that  a  different  margin 
of  safety  will  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  margin 
of  exposiu"e  (MOE)  analysis  or  through 
using  uncertainty  (safety)  factors  in 
calculating  a  dose  level  that  poses  no 
appreciable  risk  to  humans.  EPA 
believes  that  reliable  data  support  using 
the  standard  MOE  and  uncertainty 
factor  (usually  100  for  combined 
interspecies  and  intraspecies  variability) 
and  not  the  additional  tenfold  MOE/ 
uncertainty  factor  when  EPA  has  a 
complete  data  base  under  existing 
guidelines  and  when  the  severity  of  the 
effect  in  infants  or  children  or  the 
potency  or  unusual  toxic  properties  of  a 
compound  do  not  raise  concerns 
regarding  the  adequacy  of  the  standard 
MOE/safety  factor. 

ii.  Developmental  toxicity  studies.  In 
a  developmental  toxicity  study  with 
Sprague-  Dawley  rats,  groups  of 
pregnant  animals  (25/group)  received 
oral  administration  of  imidacloprid 
(94.2%)  at  0.  10.  30.  or  100  mg/kg  bwt/ 
day  during  gestation  days  6  through  16. 
Maternal  toxicity  was  manifested  as 


decreased  body  weight  gain  at  all  dose 
levels  and  reduced  food  consumption  at 
100  mg/kg  bwt/day.  No  treatment- 
related  effects  were  seen  in  any  of  the 
reproductive  parameters  (i.e..  Cesarean 
section  evaluation).  At  100  mg/kg  bwt/ 
day,  developmental  toxicity  manifested 
as  wavy  ribs  (fetus  =  7/149  in  treated  vs. 
2/158  in  controls  and  litters,  4/25  vs.  1/ 
25).  For  maternal  toxicity,  the  LOAEL 
was  10  mg/kg  bwt/day  lowest  dose 
tested  (LDT)  based  on  decreased  body 
weight  gain;  a  NOAEL  was  not 
established.  For  developmental  toxicity, 
the  NOAEL  was  30  mg/kg  bwt/day  and 
the  LOAEL  was  100  mg/kg  bwt/day 
based  on  increased  wavy  ribs. 

In  a  developmental  toxicity  study 
with  Chinchilla  rabbits,  groups  of  16 
pregnant  does  were  given  oral  doses  of 
imidacloprid  (94.2%)  at  0.  8,  24  or  72 
mg/kg  bwt/day  during  gestation  days  6 
through  18.  For  maternal  toxicity,  the 
NOAEL  was  24  mg/kg  bwt/day  and  the 
LOAEL  was  72  mg/kg  bwt/day  based  on 
mortality,  decreased  body  weight  gain, 
increased  resorptions,  and  increased 
abortions.  For  developmental  toxicity, 
the  NOAEL  was  24  mg/kg  bwt/day  and 
the  LOAEL  was  72  mg/kg  bwt/day  based 
on  decreased  fetal  body  weight, 
increased  resorptions,  and  increased 
skeletal  abnormalities. 

iii.  Reproductive  toxicity  study.  In  a 
2-generation  reproductive  toxicity 
study,  imidacloprid  (95.3%)  was 
administered  to  Wistar/Han  rats  at 
dietary  levels  of  0,  100.  250,  or  700  ppm 
(0,  7.3,  18.3,  or  52.0  mg/kg  bwt/day  for 
males  and  0.  8.0.  20.5.  or  57.4  mg/kg 
bwt/day  for  females).  For  parental/ 
systemic/reproductive  toxicity,  the 
NOAEL  was  250  ppm  (18.3  mg/kg  bwt/ 
day)  and  the  LOAEL  was  750  ppm  (52 
mg/kg  bwt/day),  based  on  decreases  in 
body  weight  in  both  sexes  in  both 
generations.  Based  on  these  factors,  the 
Agency  determined  that  the  review  be 
revised  to  indicate  the  parental/ 
systemic/reproductive  NOAEL  and 
LOAEL  to  be  250  and  700  ppm. 
respectively,  based  upon  the  body 
weight  decrements  observed  in  both 
sexes  in  both  generations. 

iv.  Prenatal  and  postnatal  sensitivity. 
The  developmental  toxicity  data 
demonstrated  no  increased  sensitivity'  of 
rats  or  rabbits  to  in  utero  exposure  to 
imidacloprid.  In  addition,  the  multi- 
generation  reproductive  toxicity  study 
data  did  not  identify  any  increased 
sensitivity  of  rats  to  in  utero  or  postnatal 
exposure.  Parental  NOAELs  were  lower 
or  equivalent  to  developmental  or 
offspring  NOAELs. 

v.  Conclusion.  There  is  a  need  for  a 
developmental  neiu^toxicity  study  for 
assessment  of  potential  eilterations  of 
functional  development.  However,  the 


Agency  has  determined  that  this  data 
gap  does  not  preclude  the 
establishment/continuance  of 
tolerances.  The  lOx  safety  factor  to 
account  for  enhanced  sensitivity'  of 
infants  and  children  (as  required  by 
FQPA)  was  reduced  to  3x  and  the  factor 
applies  to  all  population  subgroups. 

2.  Acute  risk.  Using  the  conservative 
TMRC  exposure  assumptions  described 
above,  and  taking  into  account  the 
completeness  and  reliability'  of  the 
toxicity  data,  EPA  has  estimated  the 
acute  exposure  to  imidacloprid  from 
food  for  the  most  highly  exposed 
population  subgroup  (children  1-6 
years  old)  will  utilize  45%  of  the  aPAD. 
It  was  determined  that  an  acceptable 
acute  dietary  exposiu^  (food  plus  water) 
of  100%  or  less  of  the  aPAD  is  needed 
to  protect  the  safety  of  all  population 
subgroups.  Despite  the  potential  for 
exposiu-e  to  imidacloprid  in  drinking 
water.  EPA  does  not  expect  the 
aggregate  exposiu-e  to  exceed  100%  of 
the  aPAD  for  children  1-6  years  old. 
The  maximum  concentration  of 
imidacloprid  in  surface  and  ground 
water  for  acute  exposure  is  very  small 
(4.1  >xg/L)  compared  to  the  DWEC  of  800 
fig/L. 

3.  Chronic  risk.  Using  the  exposure 
assumptions  described  in  this  unit.  EPA 
has  concluded  that  aggregate  exposiu« 
to  imidacloprid  from  food  will  utilize 
51%  of  the  RfD  for  infants  and  children. 
EPA  generally  has  no  concern  for 
sxposiu-es  below  100%  of  the  RfD 
because  the  RfD  represents  the  level  at 
or  below  which  daily  aggregate  dietary- 
exposure  over  a  lifetime  will  not  pose 
appreciable  risks  to  hiunan  health. 
Despite  the  potential  for  exposure  to 
imidacloprid  in  drinking  water.  EPA 
does  not  expect  the  aggregate  exposure 
to  exceed  100%  of  the  cPAD  for 
children  1-6  years  old.  The  maximum 
concentration  of  imidacloprid  in  surface 
and  ground  water  for  acute  exposure  is 
very  small  (1.1  ng/L)  compared  to  the 
DWEC  of  90  |ig/L, 

4.  Short-  and  intermediate-term  risk. 
As  noted  earlier  in  this  document, 
dermal  and  inhalation  short-  and 
intermediate-term  risk  assessments  are 
not  required  for  imidacloprid  as  dermal 
and  inhalation  exposure  endpoints  were 
not  identified  due  to  the  demonstrated 
absence  of  toxicity.  Short-  and 
intermediate-term  oral  exposure  are  not 
expected  for  adult  population 
subgroups.  However,  since  imidacloprid 
is  registered  for  use  on  turf,  home 
gardens  and  pets,  EPA  has  identified 
potential  short-term  oral  exposures  to 
children  for  these  uses. 

A  short-term  oral  endpoint  was  not 
identified  for  imidacloprid.  According 
to  current  EPA  policy,  if  an  oral 
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endpoint  is  netnled  for  short-term  risk 
assessment  (for  incorporation  of  food, 
water,  or  oral  hand-to-mouth  type 
exposures  into  an  aggregate  risk 
assessment),  the  acute  oral  endpoint 
(LOAEL  =  42  mg/kg  bwt/dav)  will  be 
used  to  incorporate  the  oral  component 
into  aggregate  risk. 

The  margin  of  exposure  for  chronic 
dietarv'  exposure  (food  only)  and 
residential  exposure  (hand-to-mouth 
from  turf,  garden,  and  pet  uses)  for 
children  ages  l-ti  was  calculated  to  be 
300.  The  safe  level  for  imidacloprid  is 
300. 

Potential  short-term  exposure  from 
drinking  water  is  at  a  level  below  the 
Agency's  level  of  concern  with  the 
DWLCX:  (2  Mg/L)  being  greater  than  the 
DWECof  1.1  ng/L. 

The  Agency.  cont:ludes  the  short-term 
aggregate  risk  to  the  highest  exposed 
population  subgroup  (children  1-6 
years  old)  fron)  home  garden,  turf,  and 
pet  uses  of  imidacloprid  does  not 
exceed  EPA's  level  of  concern. 

5.  Determination  of  safety.  Based  on 
these  risk  assessments.  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  infants  and 
children  from  aggr»?gate  exposure  to 
imidacloprid  residues. 

V.  Other  Considerations 

A.  Metabolism  in  Plants  and  Animals 

The  nature  of  imidacloprid  residues 
in  plants  and  in  animals  is  adequately 
understood.  The  residue  of  concern  is 
imidacloprid  and  its  metabolites 
containing  the  6-  chloropyridinyl 
moiety,  all  expressed  as  parent,  as 
specified  in  40  CFR  180.472. 

B.  Analytical  Enforcement  Methodology 

Adequate  enforcement  methodology 
is  available  to  enforce  the  tolerance 
expression.  The  method  may  be 
requested  from:  Calvin  Furlow,  PIRIB. 
IRSD  (7502C),  Office  of  Pesticide 
Programs.  Environmental  Protection 
Agency.  1200  Pennsylvania  Ave..  NW  , 
Washington.  DC  20460;  telephone 
number:  (703)  305-.S229;  e-mail  address: 
furlow.calvin@epa.gov. 

C  Magnitude  of  Residues 

Crop  field  trials  on  peaches  have  been 
submitted,  and  the  highest  residues  of 
imidacloprid  were  found  to  be  0.77 
ppm.  For  the  purposes  of  this  section 
18,  the  Agency  will  translate  the  peach 
residue  data  to  all  stone  fruit  and 
tf)leranc:es  will  be  set  at  10  ppm 

The  only  processed  commodity 
associated  with  stone  fruit  is  prunes,  as 
plums  can  be  processed  into  prunes. 
.Since  no  proc:essing  study  was 
submitted,  a  default  factor  of  3.4  was 


used,  and  therefore,  the  tolerance  on 
prunes  will  be  set  at  3.5  ppm. 

D.  International  Residue  Limits 

There  are  no  Codex.  Canadian,  or 
Mexican  Maximum  Residue  Limits  for 
imidacloprid  on  sweet  corn.  Thus, 
harm(mization  is  not  an  issue  for  these 
time-limited  tolerances. 

E  Rotational  Crop  Restrictions 

The  rotational  crop  restrictions  follow 
the  original  section  3  labels.  In  addition, 
there  is  little  concern  over  rotational 
crops  for  this  section  18  as  stone  fruit 
are  rarely  rotated  to  other  crops. 

VI.  Conclusion 

Therefore,  the  tolerances  are 
established  for  the  combined  residues  of 
imidacloprid  and  its  metabolites 
containing  the  6-chloropyridinyl 
moiety,  all  expressed  as  parent,  in  or  on 
stone  fruit  at  1.0  ppm  and  prunes  at  3.5 
ppm 

VII.  Objections  and  Hearing  Requests 

Under  section  408(g)  of  the  FFDCA.  as 
amended  by  the  FQPA.  any  person  may 
file  an  objection  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  The  EPA 
procedural  regulations  which  govern  the 
submission  of  objections  and  requests 
for  hearings  appear  in  40  CFR  part  178. 
Although  the  procedures  in  those 
regulations  require  some  modification  to 
reflect  the  amendments  made  to  the 
FFDCA  by  the  FQPA  of  1996.  EPA  will 
continue  to  use  those  procedures,  with 
appropriate  adjustments,  until  the 
necessary'  modifications  can  be  made. 
The  new  section  408(g)  provides 
essentially  the  same  process  for  persons 
to  "object"  to  a  regulation  for  an 
exemption  from  the  requirement  of  a 
tolerance  issued  by  EPA  under  new 
section  408(d),  as  was  provided  in  the 
old  FFDCA  secti(ms  408  and  409. 
However,  the  period  for  filing  objections 
is  now  60  days,  rather  than  30  days. 

A   What  Do  I  Need  to  Do  to  File  an 
Objection  or  Request  a  Hearing? 

You  must  file  your  objection  or 
request  a  hearing  on  this  regulation  in 
accordance  with  the  instructions 
provided  in  this  unit  and  in  40  CFR  part 
178  To  ensure  proper  receipt  by  EPA. 
you  must  identify'  docket  control 
number  OPP-30io04  in  the  subject  line 
on  the  first  page  of  your  submission.  All 
requests  must  be  in  writing,  and  must  be 
mailed  or  delivered  to  the  Hearing  Clerk 
on  or  before  August  7,  2000. 

1 .  Filing  the  request.  Your  objection 
must  specify'  the  specific  provisions  in 
the  regulation  that  you  object  to.  and  the 
grounds  for  the  objections  (40  CFR 


178.25).  If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues(s)  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  summary'  of  any 
evidence  relied  upon  by  the  objector  (40 
CFR  178.27).  Information  submitted  in 
connection  with  an  objection  or  hearing 
request  may  be  claimed  confidential  by 
marking  any  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the 
information  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice. 

Mail  your  written  request  to:  Office  of 
the  Hearing  Clerk  (1900),  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington.  DC  20460.  You 
may  also  deliver  your  request  to  the 
Office  of  the  Hearing  Clerk  in  Rm.  C400. 
Waterside  Mall,  401  M  St..  SW.. 
Washington.  DC  20460.  The  Office  of 
the  Hearing  Clerk  is  open  from  8  a.m. 
to  4  p.m..  Monday  through  Friday, 
excluding  legal  holidays.  The  telephone 
number  for  the  Office  of  the  Hearing 
Clerk  is  (202)  260-4865. 

2.  Tolerance  fee  payment.  If  you  file 
an  objection  or  request  a  hearing,  you 
must  also  pay  the  fee  prescribed  by  40 
CFR  180.33(i)  or  request  a  waiver  of  that 
fee  pursuant  to  40  CFR  180.33(m).  You 
must  mail  the  fee  to:  EPA  Headquarters 
Accounting  Operations  Branch.  Office 
of  Pesticide  Programs.  P.O.  Box 
360277M.  Pittsburgh,  PA  15251.  Please 
identify'  the  fee  submission  by  labeling 
it  "Tolerance  Petition  Fees." 

EPA  is  authorized  to  waive  any  fee 
requirement   "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection."  For 
additional  information  regarding  the 
waiver  of  these  fees,  you  may  contact 
James  Tompkins  by  phone  at  (703)  305- 
5697.  by  e-mail  at 

tompkins.jim@epa.gov.  or  by  mailing  a 
request  for  information  to  Mr.  Tompkins 
at  Registration  Division  (7505C),  Office 
of  Pesticide  Programs.  Environmental 
Protection  Agency.  1200  Pennsylvania 
Ave..  NW  ,  Washington.  DC  20460. 

If  you  would  like  to  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 
mail  your  request  for  such  a  waiver  to: 
James  HoUins.  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agencv.  1200  Pennsylvania 
Ave..  NW..  Washington.  DC  20460. 

3.  Copies  for  the  Docket.  In  addition 
to  filing  an  objection  or  hearing  request 
with  the  Hearing  Clerk  as  described  in 


Unit  VILA.,  you  should  also  send  a  copy 
of  your  request  to  the  PIRIB  for  its 
inclusion  in  the  official  record  that  is 
described  in  Unit  I.B.2.  Mail  your 
copies,  identified  by  the  docket  control 
number  OPP-301 004,  to:  Public 
Information  and  Records  Integrity 
Branch.  Information  Resources  and 
Services  Division  (7502C).  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW..  Washington,  DC  20460.  hi 
person  or  by  courier,  bring  a  copy  to  the 
location  of  the  PIRIB  described  in  Unit 
I.B.2.  You  may  also  send  an  electronic 
copy  of  your  request  via  e-mail  to:  opp- 
docket@epa.gov.  Please  use  an  ASCII 
file  format  and  avoid  the  use  of  special 
characters  and  any  form  of  encryption. 
Copies  of  electronic  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  6.1/8.0  file 
format  or  ASCII  file  format.  Do  not 
include  any  CBI  in  your  electronic  copy. 
You  may  also  submit  an  electronic  copy 
of  your  request  at  many  Federal 
Depository  Libraries. 

B.  When  Will  the  Agency  Grant  a 
Request  for  a  Hearing? 

A  request  for  a  hearing  will  be  granted 
if  the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

VIU.  Regulatory  Assessment 
Requirements 

This  final  rule  establishes  time- 
limited  tolerances  under  FFDCA  section 
408.  The  Office  of  Management  and 
Budget  (OMB)  has  exempted  these  types 
of  actions  firom  review  under  Executive 
Order  12866.  entitled  Regulatory 
Planning  and  Review  (58  FR  51735, 
October  4,  1993).  This  final  rule  does 
not  contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA).  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104—4).  Nor  does  it  require  any 
prior  consultation  as  specified  by 
Executive  Order  13084,  entitled 
Consultation  and  Coordination  with 


Indian  Tribal  Governments  (63  FR 
27655.  May  19.  1998);  special 
considerations  as  required  by  Executive 
Order  12898.  entitled  Federal  Actions  to 
Address  En\ironmental  fustice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629.  February  16. 
1994);  or  require  OMB  review  or  any 
Agency  action  under  Executive  Order 
13045,"  entitled  Protection  of  Children 
from  Environmental  Health  Risks  and 
Safety  Risks  (62  FR  19885,  April  23, 
1997).  This  action  does  not  involve  anv 
technical  standards  that  would  require 
Agency  consideration  of  voluntary' 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology' 
Transfer  and  Advancement  Act  of  1995 
(NTTAA),  Public  Law  104-113,  section 
12(d)  (15  U.S.C.  272  note).  Since 
tolerances  and  exemptions  that  are 
established  on  the  basis  of  a  FIFRA 
section  18  petition  under  FFDCA 
section  408,  such  as  the  tolerances  in 
this  final  rule,  do  not  require  the 
issuance  of  a  proposed  rule,  the 
requirements  of  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
seq.)  do  not  apply.  In  addition,  the 
Agency  has  determined  that  this  action 
will  not  have  a  substantial  direct  effect 
on  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  entitled 
Federalism  (64  FR  43255,  August  10. 
1999).  Executive  Order  13132  requires 
EPA  to  develop  an  accountable  process 
to  ensure  "meaningful  and  timely  input 
by  State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  'Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States. 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  This  final  rule 
directly  regulates  growers,  food 
processors,  food  handlers  and  food 
retailers,  not  States.  This  action  does  not 
alter  the  relationships  or  distribution  of 
power  and  responsibilities  established 
by  Congress  in  the  preemption 
provisions  of  FFDCA  section  408(n){4). 

IX.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  e*  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 


that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  final 
rule  in  the  Federal  Register.  This  final 
rule  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Fart  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  May  25.  2000. 

)aines  )ones, 

Director.  Registration  Division.  Office  of 
Pesticide  Programs. 

Therefore.  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q).  346(a)  and 
371. 

2,  In  §180.472,  by  alphabetically 
adding  the  following  commodities  to  the 
table  in  paragraph  (b)  to  read  as  follows: 

§  1 80.472    Imidacloprid ;  tolerances  for 
residues. 


(h)  Section  18  emergency 
exemptions.  *     *     * 


Parts  oer         Expiration/ 
Commodity  „7iLn  Revocation 

Date 


million 


Prunes 


3.5  12/31/01 


Stone  fruit,  crop 
group  12  


1.0 


12/31/01 


|FR  Doc.  00-14422  Filed  6-7-00:  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  00-1147;  MM  Docket  No.  99-321;  RM- 
9733] 

Radio  Broadcasting  Services;  Grand 
isle  and  Empire,  UV 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 


SUMMARY:  In  response  to  a  proposal  filed 
on  behalf  of  KBIL.  LLC  (formerly  Blue 
Dolphin  Communications.  Inc.).  the 
Commission  substitutes  Channel  283C2 
for  Channel  283A  at  Grand  Isle, 
Louisiana,  reallots  (Channel  283C;2  to 
Empire,  Louisiana,  as  that  community's 
first  local  aural  transmission  service, 
and  modifies  the  authorization  for 
Station  KBIL.  as  requested.  Sne  64  FR 
213,  November  4,  1999.  Coordinates 
used  for  Channel  283C2  at  Empire  are 
29-29-07  NL  and  89-46-39  WL. 

DATES:  Effective  July  10,  2000. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Clommission's  Report 
and  Order.  MM  Docket  No.  99-321, 
adopted  May  17,  2000,  and  released 
May  26.  2000.  The  full  text  of  this 
Commission  decision  is  available  for 
uispection  and  copying  during  normal 
business  hours  in  the  FCIC's  Reference 
Information  C^enter  (Room  CY-A257), 
445  Twelfth  Street.  S\V.,  Washington, 
DC.  The  c:omplete  text  of  this  ilecision 
may  also  be  purt;hased  from  the 
Commissions  copy  contractor. 
International  Transcri{)tion  Service. 
Inc.,  1231  20th  Street.  NVV.. 
Washington.  Dt;  20036.  (202)  8.'i7-3800. 

List  of  Subiects  in  47  CFR  Part  73 

Radio  broadcasting 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows 

PART  73— {AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

.Authority:  •*"'  ^S  (.    r.4    to  I,   M4     (  Ui 
§73.202    [Amended] 

2    .Section  73  2(l2(b).  the  Table  rif  FM 
Allotments  under  Louisiana,  is 
amended  by  adding  Empire.  C;hannel 
283C2 

3.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Louisiana,  is 
amended  by  removing  (iraiid  Isle. 
Chann.'l  283A. 


Federal  Communications  Commission. 
folin  A.  Karousos, 

Chiel.  Allocations  Hraiu  h.  Polirv  and  Rules 
Division.  Mass  Media  Bureau 
|FK  Doi    00- 14381  Filed  fi-7-00.  8:45  ami 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  00-1146;  MM  Doci(et  No.  99-246;  RM- 
9593;  RM-9770] 

Radio  Broadcasting  Services;  WInslow 
and  Mayer,  AZ 

AGENCY:  Federal  Communications 

(Commission. 

action:  Final  rule. 


SUMMARY:  In  response  to  a  proposal  filed 
on  behalf  of  Desert  West  Air  Ranchers 
Corporation,  the  Commission  reallots 
Channel  236C  from  Winslow  to  Mayer, 
Arizona  (RM-9770).  as  that 
community's  first  local  aural 
transmission  service,  in  lieu  of 
previously  proposed  Camp  Verde, 
Arizona  (RM-9593),  and  modifies  the 
license  for  Station  KFMR(FM)  to  specif>- 
Mayer  as  its  community  of  license.  See 
64  FR  37926,  July  14.  1999.  Coordinates 
used  for  Channel  236(]  at  Mayer. 
Arizona,  are  34-25-00  NL  and  112-00- 
30  WL  With  this  action,  this  docketed 
proceeding  is  terminated. 
DATES:  Effective  July  10.  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Joyner,  Mass  Media  Bureau,  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No  99-246, 
adopted  May  17,  2000,  and  released 
May  26.  2000  The  full  text  of  this 
(Commission  de<:ision  is  available  for 
inspec:i  in  and  copying  during  normal 
business  hours  in  the  FCC's  Reference 
Information  (Center  (Room  CY-A257), 
445  Twelfth  Street.  SW.,  Washington, 
IXC.  The  t:omplete  text  of  this  decision 
may  also  be  purchased  from  the 
(Commission's  copy  contractor, 
international  Transcription  Ser\'ice. 
Ini   .  1231  20th  Street,  NW  , 
Washington.  D(C  20036.  (202)  857-3800 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting 
Fart  73  of  title  47  of  the  (Code  of 
Federal  Regulations  is  amended  as 

follows: 

PART  73— [AMENDED] 

1    The  authority  citation  for  part  73 
continues  to  read  as  follows; 


Authority:  47  U.S.C    l.'J4.  303.  334.  336 

§73.202    [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Arizona,  is  amended 
by  adding  Mayer.  Channel  236C. 

3.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Arizona,  is  amended 
by  removing  Winslow,  Channel  236C. 

Federal  Communications  (Commission. 

|ohn  A.  Karousos, 

Chief.  Allocations  Branch.  Policy  and  Rules 

Division.  Mass  .Media  Bureau 

[FR  Doc    00-1437<)  Filed  6-7-00;  8:45  amj 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  00-1159;  MM  Docket  No.  98-151;  RM- 
9320,  RM-9653] 

Radio  Broadcasting  Services;  Douglas 
and  Guernsey,  Wyoming 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 


summary:  The  Commission,  at  the 
request  of  Mountain  Tower 
Broadcasting,  allots  Channel  223C1  to 
Douglas.  Wyoming,  as  the  community's 
second  FM  service,  and  third  local  aural 
service,  and.  at  the  request  of  Mount 
Rushmore  Broadcasting,  Inc.,  allots 
Channel  265A  to  Douglas  as  a  third 
local  FM  fourth  local  aural  service,  and 
Channel  281A  at  Guernsey.  Wyoming, 
as  the  community's  first  local  aural 
service.  See  63  FR  44601  (August  20, 
1998).  Channel  can  be  allotted  to 
Douglas  in  compliance  with  the 
(CCommission's  minimum  distance 
separation  requirements,  with  respect  to 
domestic  allotments,  with  a  site 
restriction  of  27.8  kilometers  (17.3 
miles)  at  coordinates  42-20-19  and 
105-05-05.  Channel  265 A  can  be 
allotted  at  Douglas  without  the 
imposition  of  a  site  restriction,  at 
coordinates  42-45-18  and  105-24-18 
and  Channel  281A  can  be  allotted  at 
Guernsey  without  the  imposition  of  a 
site  restriction,  at  coordinates  42-16-00 
and  104-44-42.  Filing  windows  for 
Channels  223C1  and  265A  at  Douglas 
and  281 A  at  Guernsey  will  not  be 
opened  at  this  time.  Instead,  the  issue  of 
opening  a  filing  window  for  each 
channel  will  be  addressed  by  the 
(Commission  in  a  subsequent  Order. 
DATES:  Effective  luly  10.  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Victoria  M.  Mc(Cauley,  Mass  Media 
Bureau.  (202)418-2180. 


SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  98-151, 
adopted  May  17,  2000,  and  released 
May  26,  2000.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  445  12th  Street,  SW, 
Washington.  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Services. 
Inc.,  (202)  857-3800,  1231  20th  Street, 
NW,  Washington,  DC  20036. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— [AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303.  334.  336. 

73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Wyoming,  is  amended 
by  adding  Channels  223C1  and  265A  at 
Douglas,  and  Guernsey,  Channel  281A. 

Federal  Communications  Commission. 
Jolm  A.  Karousos, 

Chief.  Allocations  Branch.  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
[FR  Doc.  0O-14377  Filed  6-7-00;  8:45  am] 
BILUNG  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  73  and  74 

[MM  Docket  No.  95-31 ;  FCC  00-120] 

ReexamirurtRMi  of  Comparative 
Standards  for  Noncommercial 
Educational  Applicants 

AGENCY:  Federal  Communications 

Commission. 

action:  Final  rule. 

SUMMARY:  The  Commission  adopted 
new  methods  to  select  among  competing 
applications  to  construct 
noncommercial  educational  (NCE) 
broadcast  stations  or  to  make  changes  in 
existing  facilities  of  such  stations.  The 
Commission  will  use  a  point  system  to 
select  among  mutually  exclusive 
applicants  on  reserved  channels,  to 
streamline  the  current  selection  process 
and  make  it  faster  and  simpler  for 
applicants  and  for  the  Commission.  The 
Commission  will  use  existing  auction 
procedures  to  select  among  mutually 


exclusive  applications  on  non-reserved 
("commercial")  channels,  even  if  one  or 
more  of  the  applicants  proposes  to 
operate  noncommercially.  To  facilitate 
the  transition  to  new  "filing  window" 
procedures,  the  Commission 
implemented  a  freeze  on  the  filing  of 
new  applications  for  reserved  channel 
nonconunercial  educational  broadcast 
stations. 

DATES:  Effective  August  7,  2000,  except 
for  §§  73.202,  73.3527,  and  73.3572 
which  contain  information  collection 
requirements  that  have  not  been 
approved  by  the  Office  of  Management 
and  Budget  (0MB).  The  Commission 
will  publish  a  document  in  the  Federal 
Register  announcing  the  effective  date 
of  these  sections.  The  filing  freeze 
became  effective  April  21,  2000  {See 
FCC  News  Releases.  April  14,  2000  at 
www.fcc.gov). 

ADDRESSES:  Secretary,  Federal 
Communications  Commission,  445  12th 
Street.  S.W.,  Washington,  D.C.  20554. 
http://www.fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Irene  Bleiweiss,  Federal 
Communications  Commission.  Mass 
Media  Bureau,  Audio  Services  Division, 
445  12th  Street,  S.W.,  Washington,  D.C. 
20554  (202)  418-2780,  Internet 
address:ibleiwei@fcc.gov  (inquiries 
abou*  this  proceeding  other  than 
information  collection)  or  Edward  C. 
Springer,  OMB  Desk  Officer.  Office  of 
Management  and  Budget,  Room  10236 
NEOB,  725  17th  Street.  NW., 
Washington,  DC  20503,  Internet 
address:  edward.springer@oinb.eop.gov 
(inquiries  about  information  collection). 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order  adopted  April  4,  2000,  and 
released  April  21,  2000.  The  complete 
text  of  this  Report  and  Order  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  (Room  CY-A257),  445 
12th  Street,  S.W.,  Washington,  D.C,  and 
also  may  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Service, 
(202)  857-3800.  1231  20th  Street,  NW.. 
Washington,  DC  20036.  The  text  can  be 
obtained  over  the  internet  by  going  to 
the  FCC  web  site,  wrww.fcc.gov,  and 
following  the  link  entitled  "FCC  Adopts 
Comparative  Standeu-ds  for 
Noncommercial  Educational  Broadcast 
Stations,  4/27/00.  under  the  "headlines" 
section. 

Synopsis  of  Order 

1 .  The  Commission  issued  a  Notice  of 
Proposed  Rule  Making  in  this 
proceeding  in  1995  [60  FR  15275  March 
23,  1995]  proposing  to  change  the 


process  used  to  select  noncommercial 
educational  applicants,  because  the 
existing  process  was  cumbersome  and 
no  longer  making  meaningful 
distinctions  among  applicants. 
Subsequently,  Congress  addressed 
related  issues  in  the  Balanced  Budget 
Act  of  1997,  and  the  Commission  issued 
a  Further  Notice  of  Proposed  Rule 
Making  [63  FR  58358  October  30,  1998], 
seeking  additional  comments.  After 
considering  the  comments  received,  the 
Commission  now  adopts  new  simpler 
filing  procedures  and  selection  methods 
for  applications  seeking  to  construct 
new  noncommercial  educational  (NCE) 
FM.  FM  translator,  and  television 
stations  and  to  make  major  changes  to 
such  existing  stations. 

2.  Applications  for  new  and  major 
changes  to  NCE  stations  will  be  filed 
only  within  "filing  windows"  to  be 
announced  by  the  Commission.  The 
Commission  will  study  applications 
filed  diu-ing  the  window  for  mutual 
exclusivity.  This  replaces  a  system  in 
which  applications  were  accepted  at 
any  time,  and  "cut-off  lists  were  issued 
to  invite  competing  applications. 

3.  If  mutually  applications  are 
received  within  a  filing  window,  and  for 
existing  mutually  exclusive  applications 
that  have  already  been  "cut  off."  the 
Commission  will  first  determine  as  a 
threshold  issue,  whether  any 
application  should  be  granted  or 
dismissed  on  the  basis  of  fair 
distribution  of  service  pursuant  to  47 
U.S.C.  307(b)  (FM  stations  proposing 
service  to  different  communities)  or  on 
the  basis  of  translator  fill-in  service  as 
compared  to  non-fill-in  service.  If 
mutually  exclusive  applicants  remain 
after  these  threshold  issues,  the 
Commission  will  proceed  to  a  point 
system. 

4.  Points  will  be  awarded  as  follows: 
(a)  3  points  to  an  established  local  entity 
(a  government  applying  for  a  station 
within  its  area  of  jurisdiction  or  any 
applicant  that  for  at  least  the  two  years 
prior  to  application  has  had  one  of  the 
following  within  25  miles  of  the 
reference  coordinates  for  the  community 
of  license:  its  headquarters,  its  campus, 
or  the  primary  residences  of  75%  of  its 
bocud  members);  (b)  1  to  2  points  to  the 
applicant  with  the  best  technical 
proposal  (covering  the  largest  area  and 
population)  depending  on  comparison 
to  the  next  best  technical  proposal:  and 
either  (c)  2  points  to  applicants  with 
local  diversity  of  ownership  (no  overlap 
of  attributable  station  principal 
community  contours);  or  (d)  2  points  to 
an  applicant  that  does  not  claim  local 
diversity  of  ownership  points,  if  it  is  a 
state-wide  network  ser\'ing  50 
accredited  full-time  elementary/ 
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secondarv  schools  or  5  accredited  full- 
time  college/university  campuses. 
Points  are  determined  by  the  applicant's 
cjualifications  at  the  time  of  applic:ation. 
provided  that  the  appli(  ant  must  still 
qualify  for  those  points  at  the  time  of 
point  analysis.  In  determining  points, 
the  interests  of  attributable  parties  such 
as  parent  organizations,  officers,  board 
members,  and  parties  with  si^nific:ant 
financial  influence  that  also  will  supply 
substantial  programming  to  the  station 
will  be  considered. 

5.  To  break  ties,  the  Commission  will 
select  the  applicant  with  the  fewest 
authorizations  (existing  stations  and 
construction  permits)   If  that  standard 
fails  to  break  the  tie,  the  Commission 
will  select  the  applicant  with  the  fewest 
pending  applications.  If  these  tie 
breakers  do  not  result  in  selection  of  a 
prevailing  applicant,  the  Commission 
will  implement  mandatory  time  sharing 
for  full  servic:e  applicants.  For  FM 
translator  applicants  only,  the  final  tie 
breaker  will  select  the  first  applicant  to 
file,  similar  to  existing  translator-onlv 
rules.  The  (Commission  will  permit 
settlements  at  any  time  under  current 
settlement  rul»;s,  which  limit 
reimbursement  to  an  applicants  i 

reasonable  and  prudent  expenses 

H  The  new  procedures  will  apply  to 
applications  already  on  file  diui 
applications  filed  in  the  future.  The 
Cimimission  will  issue  a  Public  Notice 
in  the  future  providing  existing 
applicants  with  information  about  how 
to  supplement  their  applications  to 
claim  the  points  for  which  they  qualify 
fixisting  applicants  may  file  settlements 
at  any  time. 

7.  Until  a  successful  applicant 
selec;ted  through  a  point  system  has 
completed  ff)ur  vears  of  on-air 
operations,  it  will  be  permitted  to  assign 
or  transfer  control  of  the  station's 
license  only  to  a  p^irty  eligible  to  receive 
the  same  number  of  points,  and  for 
c:onsideration  not  to  exceed  reasonable 
and  prudent  expenses  application  and 
construction  expenses. 

8.  The  (iommission  will  not  use  the 
point  system  tor  channels  that  are 
available  commercially  (nim-reserved 
channels),  even  if  one  or  more 
noncomnierc;ial  organizations  apply  for 
the  I  haniiel   Siu  h  .qipiications  will  be 
resolved  by  auction.  In  nMi:hing  this 
conclusion,  the  (Commission  c cmdutled 
an  in-depth  analysis  of  conflii  ting 
directi\es  in  the  enabling  statute,  and 
(kimmissiim  policies  concerning 
allocation  and  use  of  the  reserved  and 
ncjn-reservod  i;hannels. 


Final  Regulatory  Flexibility  Analysis 
(FRFA) 

Summcir)' 

As  required  by  the  Regulatory 
Flexibility  Act  ('"RFA').  5  U.S.C.  603,  an 
Initial  Regulatory  Flexibility  Analysis 
(   IRFA  ")  was  incorporated  in  the 
Further  Notice  of  Proposed  Rulemaking 
for  the  docket  in  this  proceeding.  The 
(Commission  sought  written  public 
comments  on  the  proposals  set  forth  in 
the  Notice,  including  comment  on  the 
IRFA.  The  Commission's  Final 
Regulatory  Flexibility  Analysis 
("FRFA")  in  this  Report  and  Order 
("Order")  conforms  to  the  RFA,  as 
amended  by  the  Contract  With  America 
.'\dvancement  Act  of  199B.  Public  l^w 
104-121.  1  in  Stat.  847  (1996). 

Need  for  and  Objectives  of  Action 

The  Commission  previously 
determined  that  traditional  hearings,  the 
method  used  to  select  among  competing 
applicants  for  new  noncommercial 
educational  broadcast  construction 
permits,  were  time  consuming  and 
burdensome,  and  that  the  criteria  used 
in  those  hearings  were  vague  and 
difficult  to  apply.  This  Order  amends 
the  Commission's  rules  to  establish  a 
simpler,  clearer,  and  more  streamlined 
process  for  selecting  among  competing 
nonfiommercial  educational  applicants. 
Specifically,  it  (1)  establishes  a  point 
system,  a  type  of  simplified  paper 
hearing  on  channels  reserved  for  NCE 
use;  (2)  clarifies  that  auctions  will  apply 
(m  ntjn-reserved  broadcast  channels: 
and  (3)  provides  additional 
circumstances  in  which  an  N(]E  entity 
can  have  a  non-reserved  channel 
allocated  as  reserved. 

Significant  Issues  Raised  by  Public 
Comments  m  Response  tn  the  Initial 
Analysis 

No  comments  were  received 
s[)ecifi(  ally  in  response  to  the  IRFA  in 
MM  Docket  No.  95-31.  However,  one 
commenter,  in  expressing  support  for 
the  use  of  lotteric^s,  an  option  not 
selected,  stated  that  it  thought  lotteries 
would  have  a  positive  effect  on  small 
businesses. 

Description  and  Estimate  of  the  S'umber 
of  Small  Entities  Involved 

I'nder  the  RFA.  small  entities  may 
include  small  organizations,  small 
bi::  in"?ses,  and  small  governmental 
jurisdictions.  5  USC.  S  601(6).  The 
RFA.  5  CSC.  601(3),  generally  defines 
the  term  "small  business  "  as  having  the 
same  meaning  as  the  term  "small 
business  concern  "  under  the  Small 
Business  Act.  15  U  S  C.  632,  A  small 
business  concern  is  one  which:  (1)  Is 


independently  owned  and  operated:  (2) 
is  not  dominant  in  its  field  of  operation; 
and  (3)  satisfies  any  additional  criteria 
established  by  the  Small  Business 
Administration  ( "SBA  ").  Pursuant  to  5 
U.S.C.  601(3).  the  statutory  definition  of 
a  small  business  applies  "unless  an 
agency  after  consultation  with  the  Office 
of  Advocacy  of  the  SBA  and  after 
opportunity  for  public  comment, 
establishes  one  or  more  definitions  of 
such  term  that  are  appropriate  to  the 
activities  of  the  agency  and  publishes 
such  definition(s)  in  the  Federal 
Register. '  We  received  no  comment  in 
response  to  either  IRFA  on  how  to 
define  radio  and  television  broadcast 
"small  businesses."  Therefore,  we  will 
continue  to  utilize  SBA's  definitions  for 
the  purpose  of  this  FRFA. 

The  rules  adopted  in  this  Order  will 
apply  to  television  emd  radio  stations 
licensed  to  operate  on  channels  reserved 
as  "noncommercial  educational."  With 
respect  to  television  stations,  the  Small 
Business  Administration  defines  a 
television  broadcasting  station  that  has 
no  more  than  $10.5  million  in  annual 
receipts  as  a  small  business.  Television 
broadcasting  stations  consist  of 
establishments  primarily  engaged  in 
broadcasting  visual  programs  by 
television  to  the  public,  except  cable 
and  other  pay  television  services. 
Television  stations  that  the  Federal 
Communications  Commission  (FCC) 
would  consider  commercial,  as  well  as 
those  that  the  FCC  would  consider 
noncommercial  educational,  are 
included  in  this  industry.  Also  included 
are  other  establishments  primarily 
engaged  in  television  broadcasting  and 
which  produce  taped  television  program 
materials.  Separate  establishments 
primarily  engaged  in  producing  taped 
television  program  materials  are 
classified  under  another  SIC  number. 

For  1992  the  total  number  of 
television  stations  that  produced  less 
than  SlO.O  million  in  revenue  was  1,155 
of  the  1,509  television  stations  then 
operating,  both  c:ommercial  and 


'  Wdllr  we  tifllfVf  IlidI  ttlr  .SH.\  s  (li'tiiiilloll  of 
\tiicill  hiisin'-',s'   KriNitl\  nviTstatcs  the  nuiiili'T  nf 
r.iiiin  ami  tt'l'-vismn  tiniaiii.asl  slatimis  thai  an' 
sm.ill  hiisirn'sscs  atii)  is  imt  siiilablf  lor  purposes  ot 
ili-ti'rmmHi>;  the  inipait  odhc  proposals  on  small 
IhIpvisioii  and  railio  stations,  for  purposes  (jf  this 
KKK.A.  wp  utilizi'  the  SB.'\'s  (lefiiiituui  in 
deterininiiin  the  niimlier  of  small  husinesses  to 
whi(  h  the  proposed  rules  would  apply,  but  we 
reserve  the  right  to  ado(it  a  more  suitable  dennition 
if  "small  business'   as  applied  to  radio  and 
tele\  ision  broad(  ast  stations  or  other  entities 
suh|e(  t  to  these  nijes  and  to  consider  furher  the 
issue  of  the  number  of  small  entities  that  are  radio 
and  television  hroadi  asters  or  small  media  entities 
111  the  tut\ire   See  Report  and  Order  in  M.M  Uoi  ket 
No  ') !— 48  (Children's  Television  I'ronrainming).  11 
nx:  Red  10660.  10737-38  (1996),  citing  5  V  S.C.  S 
601(31. 


noncommercial,  or  77  percent.  As  of 
July  31.  1999,  of  the  1,599  total 
television  stations,  370  are 
noncommercial  educational.  Thus,  we 
estimate  that  the  proposed  rules  will 
potentially  affect  285  (77  percent  of  370) 
noncommercial  educational  television 
stations  that  are  small  businesses.  These 
existing  stations  would  only  be  affected 
if  they  file  an  application  for  major 
modification  of  their  existing  facilities, 
and  if  another  applicant  files  a  mutually 
exclusive  application.  These  estimates 
may  overstate  the  number  of  small 
entities  since  the  revenue  figures  on 
which  they  are  based  do  not  include  or 
aggregate  revenues  from  non-television 
affiliated  companies.  On  the  other  hand 
they  may  understate  the  number  of 
small  entities,  because  we  believe  that  a 
larger  percentage  of  noncommercial 
educational  stations  are  small 
businesses  than  the  percentage 
applicable  to  the  television  industry  as 
a  whole.  We  recognize  that  the  proposed 
rules  may  also  affect  minority  and 
women  owned  stations,  some  of  which 
may  be  small  entities.  In  1997, 
minorities  owned  and  controlled  38 
(3.2%)  of  1,193  commercial  television 
stations  in  the  United  States. 
Comparable  figures  are  not  available  for 
noncommercial  stations.  According  to 
the  U.S.  Bureau  of  the  Census,  in  1987 
women  owTied  and  controlled  27  (1.9%) 
of  1,342  commercial  and 
noncommercial  television  stations  in 
the  United  States.  The  proposal  would 
also  affect  pending  and  future  mutually 
exclusive  applications  for 
noncommercial  television  stations.  As 
of  August  1999,  there  are  currently  67 
pending  applications  for  22  channels 
reserved  for  noncommercial  educational 
television  usage. 

The  rule  changes  would  also  affect 
noncommercial  educational  radio 
stations.  The  SBA  defines  a  radio 
broadcasting  station  that  has  no  more 
than  $5  million  in  annual  receipts  as  a 
small  business.  A  radio  broadcasting 
station  is  an  establishment  primarily 
engaged  in  broadcasting  aural  programs 
by  radio  to  the  public.  Radio  stations 
that  the  Federal  Communications 
Commission  (FCC)  would  consider 
commercial,  as  well  as  those  that  the 
FCC  would  consider  noncommercial 
educational,  are  included  in  this 
industry.  Also  included  are  entities 
which  primarily  are  engaged  in  radio 
broadcasting  and  which  produce  radio 
prograihi  materials.  However,  radio  , 

stations  which  are  separate 
establishments  and  are  primarily 
engaged  in  producing  radio  program 
material  are  classified  under  another 
SIC  number.  The  1992  Census  indicates 


that  96  percent  of  radio  station 
establishments  produced  less  than  $5 
million  in  revenue  in  1992.  Official 
Commission  records  indicate  that 
11,334  individual  radio  stations  were 
operating  in  1992.  As  of  July  31,  1999, 
official  Commission  records  indicate 
that  12,582  radio  stations  are  currently 
operating.  Of  the  current  radio  station 
total,  2,055  stations  are  noncommercial 
educational.  Thus,  we  estimate  that 
1,923  (96%)  of  these  noncommercial 
educational  stations  are  small 
businesses,  possibly  more  because  we 
believe  that  a  greater  percentage  of 
noncommercial  educational  stations  are 
small  businesses  than  of  the  radio 
industry  overall.  These  existing  stations 
would  only  be  affected  by  the  proposal 
if  they  choose  to  file  applications  for 
major  modification  of  facilities  and  if 
their  applications  are  mutually 
exclusive  with  the  application  of 
another  noncommercial  entity. 
Applicants  for  new  NCE  radio  stations 
would  also  potentially  be  affected.  As  of 
August  1999  there  were  371  pending 
mutually  exclusive  groups  of  1,102 
applications,  for  new  noncommercial 
FM  radio  stations.  We  also  note  that  this 
proposal  will  affect  future  applications. 
With  respect  to  minority  ownership  of 
radio  stations,  no  information  is 
available  for  noncommercial  stations, 
but  it  is  available  for  commercial 
stations.  In  1997,  minorities  owned  284 
(2.8%)  of  10,282  commercial  radio 
stations. 

Description  of  Projected  Reporting, 
Recordkeeping  and  Other  Compliance 
Requirements 

The  measures  adopted  in  the  Order 
are  anticipated  to  reduce  the  overall 
administrative  biirden  of  the 
Commission's  application  processes  on 
applicants  and  the  Commission.  Use  of 
a  point  system  will  eliminate  the 
expense  of  preparing  for  and  appearing 
at  lengthy  traditional  hearings. 
Applicants  should  also  receive 
decisions  faster,  because  the 
Commission  will  make  numerical 
calculations  instead  of  preparing 
detailed  hearing  decisions.  These 
savings  should  more  than  offset  the  time 
that  would  be  required  for  applicants  to 
gather  and  submit  documentation 
supporting  the  points  claimed.  No 
additioncd  professional  services  are 
required  by  applicants  filing  under 
these  revised  rules.  Further,  the  cost  of 
compliance  will  not  vary  between  large 
and  small  entities. 


Steps  Taken  To  Minimize  Significant 
Economic  Impact  on  Small  Entities,  and 
Significant  Alternatives  Considered 

This  Order  sets  forth  the 
Commission's  new  streamlined 
procedures  for  selecting  among 
competing  noncommercial  educational 
applicants.  All  significant  alternatives 
presented  in  the  conmients  were 
considered.  Small  entities  participating 
in  auctions  for  non-reserved  channels 
may  be  eligible  for  a  new  entrant 
auction  credit.  Small  entities  may  be 
eligible  for  points  in  the  point  system 
based  on  diversity  of  ownership, 
established  local  entity,  and  in  a  tie 
breaker  for  number  of  existing 
authorizations  and  applications. 

Report  to  Congress 

The  Commission  will  send  a  copy  of 
the  Reexamination  of  the  Comparative 
Standards  for  Noncommercial 
Educational  Applicants,  including  this 
FRFA,  in  a  report  to  be  sent  to  Congress 
pursuant  to  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996.  See  5  U.S.C.  801(a)(1)(A).  In 
addition,  the  Commission  will  send  a 
copy  of  this  Order,  including  this  FRFA. 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration.  Further, 
the  Commission's  Office  of  Public 
Affairs,  Reference  Operations  Division, 
shall  send  a  copy  of  this  Order, 
including  FRFA.  to  the  Chief  Counsel 
for  Advocacy  of  the  SmaU  Business 
Administration. 

List  of  Subjects  in  47  CFR  Parts  73  and 

74 

Radio  broadcasting.  Television 
broadcasting. 

Federal  Communications  Commission 

Magalie  Roman  Salas, 

Secretan'. 

Parts  73  and  74  of  Chapter  1  of  Title 
47  of  the  Code  of  Federal  Regulations 
are  amended  as  follows: 

Regulatory  Text 

PART  73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  part  73 
continues  to  read: 

Authority:  47  U.S.C.  154.  303.  334.  and 
336. 

2.  Section  73.202  is  amended  by 
revising  paragraph  (a)(1)  to  read  as 
follows: 

§  73.202    Table  of  Allotnwnts. 

(a)  *   *   * 

(1)  Channels  designated  with  an 
asterisk  may  be  used  only  by 
noncommercial  educational  broadcast 
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statinns  The  rules  ^nvnrnin^;  thf  use  of 
thiisf  lihannels  ar*-  lontaint^d  ui  part  7  1. 
subpart  C  of  this  (  haptf-r  An  ftititv  that 
would  he  cligiblf  to  operate  a 
n(jni:oininer(  lal  edu<  ational  broadcast 
station  can.  fn  conjunction  with  an 
initial  petition  for  rulemaking;  filed 
pursuant  to  })art  1 ,  subpart  ( !  of  this 
chapter,  recjuest  th.it  a  nonreserved  FM 
channel  (channels  2:il  through  300)  b*- 
allotted  as  reserved  only  for 
noncommerci.il  educatiimal 
broadcasting  l>v  demonstrating  the  t 

following: 

(i)  No  reserved  channel  c.in  he  used 
without  causing  ()rohihited  interference 
to  T\'  c  hannel  ti  stations  or  foreign 
broadc.ist  stations,  or 

(ii)  The  applicant  is  tet:hnicallv 
precluded  from  using  the  reserved  band 
by  existing  stations  or  preyiousK  tiled 
applications  and  the  proposed  station 
would  provide  a  first  or  sec  ond 
noncom.iiercial  edui  ational  radio 
service  to  2.000  or  more  people  who 
constitute  It)"'.,  of  the  population  within 
the  proposed  alliH:ation's  *>()  dHu  ( 1  niV 
m)  service  ( iintour 


§73.502     [Removed  and  reserved] 

.1   Se<:tion  73.502  is  n'liioved  and 
reserved 

4  .Sec  tioii  71  50.1  is  amended  by 
adding  .i  iiev%  paragr.iph  (e)  to  read  as 

follows: 

§73.503     Licensing  requirements  and 
service. 

*  «  «  *         • 

(e!  Mutually  exc  lusive  applic  .itions 
for  none DiiimiTc  i<il  imIik  <itional  radio 
stations  operating  on  reserved  channels 
will  be  resolved  {lursuant  to  the  point 
system  111  subpart  k 

*  •  *  •  * 

5  .Section  7:!  51:)  is  amended  bv 
designating  the  undesignated  text  as 
paragraph  (a)  and  adding  a  new 
paragraph  (b)  to  read  as  follows 

§73.513     Noncommercial  educational  FM 
stations  operating  on  unreserved  channels. 

***** 

(b)  When  a  noncommercial 
educatioiuil  applic  ant  is  among 
mutually  exc:lusive  applications  for  an 
unnvserved  FM  channel,  the  mutually 
exc:lusiye  applications  will  be 
considered  pursu.uil  to  Subpart  I — 
('.ompetiti\'e  Hiddiiig  I'roc  cdures  and 
not  .Siibp.irt  K — ,\[)[)lic  <ition  .md 
.Solec:tion  Procedures  On  Resi!r\t'cl 
Noncommercial  Kducational  (ihannels 

6  Se<;tion  7)  lii;!  is  .imended  by 
adding  a  nt?vv  paragraph  (h)  to  read  as 
follows: 


§  73.621     Noncommercial  educational  TV 
stations. 

•         •  •         *         * 

(h)  Mutually  exclusive  applications 
for  ncmc;ommerc:ial  educational  TV 
stations  operating  on  reser\t'd  c:hannels 
shall  be  resolved  pursuant  to  the  point 
system  in  subpart  K. 

7  Section  73  fi22  is  amended  by 
adding  two  new  sentences  immediately 
proceeding  the  last  sentence  of 
paragraph  (a)  to  read  as  follows: 

§  73.622    Digital  television  table  of 
allotments. 

(a)  *    *    *  Rules  governing 
nonc:omniert:ial  educational  TV  stations 
are  contained  in  *»  73  t)21   Where  there 
is  only  cme  technically  available 
channel  available  in  a  community,  an 
entity  that  would  be  eligible  to  operate 
a  nonccjmmercial  (educational  broadf;ast 
station  may.  prior  to  application,  initiate 
a  rulemaking  proceeding  requesting  that 
an  unoccupied  or  new  channel  in  the 
1  Dinmiinity  be  changed  or  added  as 
rcservec^  only  for  noncommercial 
eduf  aticmal  broadcasting  upon 
demonstrating  that  the  noncommercial 
edui  ational  proponent  would  provide  a 
first  or  sec  cmd  noncommercial 
(•ducational  T\'  service  to  2,000  or  more 
people  who  constitute  10%  of  the 
population  within  the  proposed 
alloc  ation's  noise  limited  contour. 


8.  Section  73.1150  is  amended  by 
adding  a  new  paragraph  (d)  to  read  as 
follows 

§73.1 150    Transferring  a  station. 

*  •  •  •  * 

(d)  .\uthon/.ations  awarded  pursuant 
to  the  noncommercial  educ:ational  point 
system  in  subpart  K  are  subject  to  the 
holding  pc^riod  in  t}  73.7005. 
Applif.ations  for  an  assignment  or 
transfer  filed  prior  to  the  end  of  the 
holding  period  must  demcmstrate  the 
factors  enumerated  therein. 

•)   .S(>ction  73.3522  is  amencleci  by 
revising  paragraph  (b)  to  n>ad  as  follows: 

§  73.3522    Amendment  of  applications. 

***** 

(b)  Hfsmt'H  C.hiinnfl  FM  and 
rrst'nfcl  nancomnwrcidl  educational 
tflfvision  stations  Applications  may  be 
amended  after  Public:  Notice 
announcing  a  period  for  filing 
amendments   .Amendments,  when 
applic  able,  are  subjtH;t  to  the  provisions 
of  «><!>  73.3514.  73.3525.  73.3572. 
73  3573.  73  3580,  and  §  1  65  of  this 
chapter  I'n.iiithorizc'd  or  untimely 
amendments  are  subject  to  return  by  the 
I'dCs  staff  without  consideration 
.Xmendments  will  be  accepted  as 


described  below  and  otherwise  will 
only  be  considered  upon  a  showing  of 
good  cause  for  late  filing  or  pursuant  to 
§1.65  of  this  chapter  or  §73.3514: 

(1)  A  §  73.7002  Selectee.  A  Public 
Notice  will  announce  that  the 
application  of  a  §  73.7002  Selectee 
(selected  based  on  fair  distribution)  has 
been  found  acceptable  for  filing.  If  any 
Selectee's  application  is  determined 
unacceptable  the  application  will  be 
returned  and  the  Selectee  will  be 
provided  one  opportunity  for  curative 
amendment  by  filing  a  petition  for 
reconsideration  requesting 
reinstatement  of  the  application.  All 
amendments  filed  in  accordance  with 
this  paragraph  must  be  minor  and  must 
not  alter  the  §  73.7002  preference. 

(2)  A  §  73.7003  Tentative  Selectee.  A 
Public:  Notice  will  announce  that  the 
application  of  a  §  73.7003  Tentative 
Selectee  (selected  through  a  point 
system)  has  been  found  acceptable  for 
filing.  If  any  Tentative  Selectee's 
application  is  determined  unacceptable 
the  application  will  be  returned  and  the 
Tentative  Selec:tee  will  be  provided  one 
opportunity  for  curative  amendment  by 
filing  a  petition  for  reconsideration 
requesting  reinstatement  of  the 
application.  All  amendments  filed  in 
accordance  with  this  paragraph  must  be 
minor  and  must  claim  the  same  number 
of  qualitative  points  as  originally 
claimed,  or  more  points  than  claimed  by 
the  applicant  with  the  next  highest 
point  total. 

(3)  A  Public  Notice  will  identify  all 
other  reser\ed  charuiel  applications, 
such  as  non-mutually  exclusive 
applications  and  the  sole  remaining 
application  after  a  settlement  among 
mutually  exclusive  applications.  If  any 
suc;h  applic:ation  is  determined 
unacceptable  the  application  will  be 
returned  and  the  applicant  will  be 
provided  one  opportunity  for  curative 
amendment  by  filing  a  petition  for 
reconsideration  requesting 
reinstatement  of  the  application.  All 
amendments  filed  in  accordance  with 
this  paragraph  must  be  minor. 

10.  Section  73.3527  is  amended  by 
revising  the  first  sentence  of  paragraph 
(e)(2)  to  read  as  follows: 

§  73.3527    Local  public  inspection  file  of 
noncommercial  educational  stations. 

***** 

(ej*    •    * 

(2)  Applications  and  related 
materials  A  copy  of  any  applicaticm 
tendered  for  filing  with  the  FCC. 
together  with  all  related  material, 
including  supporting  documentation  of 
anv  points  claimed  in  the  application 
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pursuant  to  §  73.7003,  and  copies  of 
FCC  decisions  pertaining  thereto.  *   *   * 
***** 

11.  Section  73.3555  is  amended  by 
revising  paragraph  (f)  to  read  as  follows: 

§  73.3555    Multiple  owmership. 

***** 

(f)  The  ownership  limits  of  this 
section  are  not  applicable  to 
noncommercial  educational  FM  and 
noncommercial  educational  TV  stations. 
However,  the  attribution  standards  set 
forth  in  the  Notes  to  this  section  are 
relevant  to  evaluation  of  mutually 
exclusive  noncommercial  educational 
FM  and  TV  applicants  pursuant  to 
subpart  K  of  this  part. 
***** 

12.  Section  73.3572  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

§  73.3572    Processing  of  TV  broadcast,  low 
power  TV,  TV  translator  and  TV  booster 
station  applications. 

***** 

(d)(1)  The  FCC  will  specif\'  by  Public 
Notice,  a  period  for  filing  applications 
for  new  television  stations  on  reserved 
noncommercial  educational  channels  or 
for  major  modifications  in  the  facilities 
of  an  authorized  station  on  reserved 
channels.  TV  reserved  channel 
applications  for  new  facilities  or  for 
major  modifications  will  be  accepted 
only  during  the  appropriate  filing 
period  or  'window."  Applications 
submitted  prior  to  the  window  opening 
date  identified  in  the  Public  Notice  will 
be  returned  as  premature.  Applications 
submitted  after  the  specified  deadline 
will  be  dismissed  with  prejudice  as 
untimely.  Mutually  exclusive 
applications  for  reserved  channel 
television  stations  will  be  resolved 
using  the  point  system  in  subpart  K  of 
this  part. 

(2)  Concurrently  with  the  filing  of  a 
new  or  major  modification  application 
for  a  reserved  noncommercial 
educational  channel,  the  applicant  shall 
submit  to  the  FCCs  public  reference 
room  and  to  a  local  public  inspection 
fde  consistent  with  §  73.3527(e)(2), 
supporting  documentation  of  points 
claimed,  as  described  in  the  application 
form. 
***** 

13.  Section  73.3573  is  amended  by 
revising  paragraphs  (d)  and  (e)  to  read 
as  follows: 

§  73.3573    Processing  FM  broadcast 
station  applications. 

***** 

(d)  If  upon  examination,  the  FCC 
finds  that  the  public  interest. 


convenience  and  necessity  will  be 
served  by  the  granting  of  an  application 
for  FM  broadcast  facilities,  the  same 
will  be  granted.  If  the  FCC  is  unable  to 
make  such  a  finding  and  it  appears  that 
a  hearing  may  be  required,  the 
procedure  given  in  §  73.3593  will  be 
followed.  In  the  case  of  mutually 
exclusive  applications  for  reserved 
channels,  the  procedures  in  subpart  K  of 
this  part  will  be  followed.  In  the  case  of 
mutually  exclusive  applications  for 
unreserved  channels,  the  procedures  in 
subpart  I  of  this  part  will  be  followed, 
(e)  Processing  reserved  channel  FM 
broadcast  station  applications.  (1) 
Applications  for  minor  modifications 
for  reserved  channel  FM  broadcast 
stations,  as  defined  in  paragraph  (a)(2) 
of  this  section,  may  be  filed  at  any  time, 
unless  restricted  by  the  FCC,  and  will  be 
processed  on  a  "first  come/first  served  " 
basis,  with  the  first  acceptable 
application  cutting  off  the  filing  rights 
of  subsequent,  competing  applicants. 
The  FCC  will  periodically  release  a 
Public  Notice  listing  those  applications 
accepted  for  filing.  Conflicting 
applications  received  on  the  same  day 
will  be  treated  as  simultaneously  filed 
and  mutually  exclusive.  Conflicting 
applications  received  after  the  filing  of 
the  first  acceptable  application  will  be 
grouped,  according  to  filing  date, 
behind  the  lead  application  in  the 
queue.  The  priority  rights  of  the  lead 
applicant,  against  all  other  applicants, 
are  determined  by  the  date  of  filing,  but 
the  filing  date  for  subsequent  conflicting 
applicants  only  reserves  a  place  in  the 
queue.  The  right  of  an  applicant  in  a 
queue  ripens  only  upon  a  final 
determination  that  the  lead  applicant  is 
unacceptable  and  that  the  queue 
member  is  reached  and  found 
acceptable.  The  queue  will  remain 
behind  the  lead  applicant  until  the 
construction  permit  is  finally  granted,  at 
which  time  the  queue  dissolves. 

(2)  The  FCC  will  specif\'  by  Public 
Notice  a  period  for  filing  reser\'ed 
channel  FM  applications  for  a  new 
station  or  for  major  modifications  in  the 
facilities  of  an  authorized  station.  FM 
reserved  channel  applications  for  new 
facilities  or  for  major  modifications  will 
be  accepted  only  during  the  appropriate 
filing  period  or  "window."  Applications 
submitted  prior  to  the  window  opening 
date  identified  in  the  Public  Notice  will 
be  returned  as  premature.  Applications 
submitted  after  the  specified  deadline 
will  be  dismissed  with  prejudice  as 
untimely. 

(3)  Concurrently  with  the  filing  of  a 
new  or  major  modification  application 
for  a  reserved  noncommercial 
educational  channel,  the  applicant  shall 
submit  to  the  FCCs  public  reference 


room  and  to  a  local  public  inspection 
file  consistent  with  §  73.3527(e)(2). 
supporting  documentation  of  points 
claimed,  as  described  in  the  application 
form. 

(4)  Timely  filed  applications  for  new- 
facilities  or  for  major  modifications  for 
reserved  FM  channels  will  be  processed 
pursuant  to  the  procedures  set  forth  in 
subpart  K  of  this  part  (§  73.7000  et  seq.) 
Subsequently,  the  FCC  will  release 
Public  Notices  identif\-ing:  mutually 
exclusive  groups  of  applications: 
applications  selected  pursuant  to  the 
fair  distribution  procedures  set  forth  in 
§  73.7002:  applications  received  during 
the  window  filing  period  which  are 
found  to  be  non-mutually  exclusive: 
tentative  selectees  determined  pursuant 
to  the  point  system  procedures  set  forth 
in  §  73.7003:  and  acceptable 
applications.  The  Public  Notices  will 
also  announce:  additional  procedures  to 
be  followed  for  certain  groups  of 
applications:  deadlines  for  filing 
additional  information:  and  dates  by 
which  petitions  to  deny  must  be  filed  in 
accordance  with  the  provisions  of 
§  73.3584.  If  the  applicant  is  duly 
qualified,  and  upon  examination,  the 
FCC  finds  that  the  public  interest, 
convenience  and  necessity  will  be 
served  by  the  granting  of  the 
application,  it  will  be  granted.  If  an 
application  is  determined  unacceptable 
for  filing,  the  application  will  be 
returned,  and  subject  to  the  amendment 
requirements  of  §  73.3522. 
***** 

14.  Section  73.3584  is  amended  by 
adding  a  new  first  and  second  sentence 
to  paragraph  (a)  immediately  preceding 

"Except"  to  read  as  follows: 

§  73.3584    Procedure  for  filing  petitions  to 
deny. 

(a)  For  mutually  exclusive 
applications  subject  to  selection  by 
competitive  bidding  (non-reserved 
channels)  or  fair  distribution/point 
system  (reser\'ed  channels),  petitions  to 
deny  may  be  filed  only  against  the 
winning  bidders  or  tentative  selectee(s). 
and  such  petitions  will  be  governed  by 
§§  73.5006  and  73.7004.  respectively.' 
For  all  other  applications  the  following 
rules  will  govern.  *   *   * 
***** 

15.  Section  73.3593  is  revised  to  read 
as  follows: 

§  73.3593    Designation  for  i>earing. 

If  the  FCC  is  unable,  in  the  case  of  any 
application  for  an  instrument  of 
authorization,  to  make  the  findings 
specified  in  §  73.3591(a).  it  will  formally 
designate  the  application  for  hearing  on 
the  grounds  or  reasons  then  obtaining 
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dnd  will  forthwith  notify  the  appiuant 
and  all  known  parties  in  interest  of  such 
action  and  the  grounds  and  reasons 
therefor,  specifyinj^  with  particularitv 
the  matters  and  things  in  issue  hut  not 
including  issues  or  requirements 
phrased  generally   If.  however,  the  issue 
to  be  resolved  is  limited  to  the  mutual 
exclusivity  of  applications  for  initial 
authorizations  or  for  major  changes  to 
existing  stations,  that  mutual  exclusivity 
shall  bo  resolved  pursuant  to 
competitive  bidding  pr(K;edures 
identified  in  subpart  I  (unreserved 
channels)  or  point  system  procedures 
identified  in  subpart  K  (reserved 
channels) 

16  Add  subpart  K  to  part  73  to  read 
as  follows: 

Subpart  K — Appllcatton  and  Salactlon 
Procaduraa  on  Raaarvad  Noncommarclal 
Educational  Channala 

.s«< 

7')  7000     Defimliuii  <it  terms  i.is  iisfi)  m 

subpart  K  orilvl 
■'  I  ■'(M)l      Servii  «s  suh|i'i  t  til  »'\.iliMtiiin  bv 

point  s\ sti'rn 
'I  7()()j     Krtir  liistributiuii  of  service  on 

rcst-rveii  baiiii  FM  i  hdiiiii>ls 
"■  i  700  I     I'liitit  sysli'di  st'lci  tidii  priM  I'lluri's 
"  t  7004      I'l'litiulls  t(.  vlfiu  Ifllt.iliwr 

sniei  ti!v(.s) 
7  )  7(M)=i     Holding  p»iri(nl 

§  73.7000     Definition  of  tarms  (as  used  in 
•ubpart  K  only). 

Attnbiitdtilf  mtrrfst  An  interest  of  an 
applu  ant.  its  parent.  subsidiarit>s,  tht'ir 
officers,  and  members  of  their  govt-rning 
boards  that  would  be  ((igni/ablc  under 
th»t  standards  in  the  notes  to  <»  7  1  Ari'')Ti 
.■Mso  an  interest  of  an  entity  providing 
more  than  .i.\  percent  of  <ui  apjiluants 
equity  and/or  debt  that  also  either  ( 1 ) 
supplies  more  than  1.")"d  of  the  statinn's 
weekly  programming,  or  {2\  has  dn 
attributable  interest  pursuant  to 
*»  73.355,S  in  media  in  the  same  market 

Estahlishfd  lociil  uppln  iint  An 
applicant  that  has,  for  at  least  the  two 
years  (24  months)  immediately 
preceding  application,  met  the 
definition  of  local  applit  ant 

Loiiil  applicant  An  applu  ant 
physically  head(}uartered.  having  <i 
campus,  or  having  75'^)  of  boani 
members  residing  within  2.S  miles  of  the 
reference  coordinates  for  the  (  innmunity 
to  be  served 

.Vonrpsfrveiy  H'nrfseri'fdj  i  huniirls 
C'hannels  which  are  not  reserved 
exclusively  for  noncommen  lal 
educational  use,  and  for  which 
commercial  entities  could  thus  \if 
eligible  to  operate  full  power  stations 
Such  channels  appear  without  an 
asterisk  designation  in  the  FM  T.ible  of 
AUtitnients  ((»  7,1  2{)2)  and  TV  Table  of 
Allotments  (t»  73  HOh)   In  the  event  of  a 


request  to  alloc:afe  a  noru-eseryod 
channel  as  reserved  pursuant  to 
«»«j  73.202(a)  or  73.606(a).  the  channel 
remains  classified  as  nonreserved  until 
release  of  a  Commission  decision 
granting  such  request. 

On-air  operations  Broadcast  nf 
program  material  to  the  public  pursuant 
to  (Commission  authority,  generally 
beginning  with  program  test  authority, 
for  pericids  of  time  that  meet  any 
required  minimum  operating  schedule, 
eg^  73  561(a). 

Population  The  number  of  people 
calculated  using  the  most  recent  census 
block  data  provided  by  the  United 
States  Onsus  Bureau 

Reserved  channels  Channels  reserved 
exclusively  for  noncommercial 
educational  use,  whether  by  the  portion 
of  the  spectrum  in  which  they  are 
located  {le  FM  channels  200  to  220)  or 
by  a  case-by-case  Commission  allotment 
decision  (channels  that  appear  with  an 
asterisk  designation  in  the  FM  Table  of 
Allotments  (§  73  202)  or  TV'  Table  of 
Allotments  (4)73  606)) 

f  73.7001     Sarvlcaa  subject  to  avaluation 
by  point  systam. 

(a)  A  point  system  will  be  used  to 
evaluate  mutually  exclusive 

appli(  ations  for  new  radio,  television, 
and  FM  translator  fa(  ilities,  and  for 
ma|or  changes  to  existing  facilities,  on 
reserved  channels 

(b)  Mutually  exclusive  applications 
for  nonreserved  broadcast  channels  are 
not  subjec  t  to  a  point  system,  even  if 
one  or  more  of  the  applicants  would  be 
eligible  to  and  intends  to  operate  in  a 
noncommercial  educational  manner 
Mutually  exclusive  applications  for 
nonreserved  broadcast  channels  will  be 
resolved  by  the  competitive  bidding 
procedures  in  subpart  I  of  this  part 
regardless  of  the  noncommercial  or 
commercial  nature  of  the  applu  ants 

§  73.7002    Fair  distribution  of  sarvica  on 
raaarvad  band  FM  channats. 

(a)  If  timely  filed  applications  for  full 
servu  e  stations  on  reserved  FM 
channels  are  determined  to  be  mutually 
exclusive,  and  will  servo  different 

( iimmunities.  the  ("ommission  will  first 
determine,  as  a  threshold  issue,  whether 
grant  of  a  particular  application  would 
substantially  further  the  fair  distribution 
of  service  goals  enunciated  in  set:tion 
307(b)  of  the  Communications  Act.  47 
use  3n7(b| 

(b)  An  applicant  for  a  full  service  FM 
radio  statiim  that  will  provide  the  first 
or  second  none  ommercial  educational 
(NCK)  aural  signal  to  at  lea.st  10%  of  the 
population  within  the  60  dBu  (ImV/m) 
servu  e  contours  of  a  none. ommercial 
educational  F"M  station  substantially 


furthers  fair  service  goals  and  will  be 
considered  superior  to  mutually 
exclusive  applicants  not  proposing  that 
level  of  service,  provided  that  such 
service  to  fewer  than  2.000  people  will 
be  considered  insignificant.  First  service 
to  2,000  or  more  people  will  be 
considered  superior  to  second  service  to 
a  population  of  any  size.  If  only  one 
applicant  will  provide  such  first  or 
second  service,  that  applicant  will  be 
selected  as  a  threshold  matter.  If  more 
than  one  applicant  will  provide  an 
equivalent  level  (first  or  second)  of  NCE 
aural  service,  the  size  of  the  population 
to  receive  such  service  from  the 
mutually  exclusive  applicants  will  be 
compared.  The  applicant  providing  the 
most  people  with  the  highest  level  of 
new  service  will  be  awarded  a 
construction  permit,  if  it  will  provide 
such  service  to  5,000  or  more  people 
than  the  next  best  applicant.  Otherwise, 
the  mutually  exclusive  applications  will 
proceed  to  examination  under  a  point 
system. 

(c)  For  a  period  of  four  years  of  on- 
air  operations,  an  applicant  receiving  a 
decisive  preference  pursuant  to  this 
section  is  required  to  construct  and 
operate  technical  facilities  substantially 
as  proposed  and  shall  not  downgrade 
service  to  the  area  on  which  the 
preference  was  based. 

§  73.7003    Point  system  selection 
procedures. 

(a)  If  timely  filed  applications  for 
reser\ed  FM  channels  or  reserved  TV 

c  hannels  are  determined  to  be  mutually 
exclusive,  applications  will  be 
processed  and  assessed  points  to 
determine  the  tentative  selectee  for  the 
particular  channels.  The  tentative 
selectee  will  be  the  applicant  with  the 
highest  point  total  under  the  procedure 
set  forth  in  this  section,  and  will  be 
awarded  the  requested  permit  if  the 
Commission  determines  that  an  award 
will  serve  the  public  interest, 
convenience,  and  necessity. 

(b)  Based  on  information  provided  in 
each  application,  each  applicant  will  be 
awarded  a  predetermined  number  of 
points  under  the  criteria  listed: 

(1 )  Established  local  applicant  Three 
points  for  local  applicants  as  defined  in 
^  73  7000  who  have  been  local 
c(5ntinuously  for  no  fewer  than  the  two 
years  (24  months)  immediately  prior  to 
application,  if  the  applicant's  own 
governing  documents  [e.g.  by-laws, 
constitution,  or  their  equivalent)  require 
that  such  localism  be  maintained. 

(2)  Local  diversity  of  ownership.  Two 
points  for  applicants  with  no 
attributable  interests  as  defined  in 

*i  73  7000.  in  any  other  broadcast  station 
or  authorized  construction  permit 
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(comparing  radio  to  radio  and  television 
to  television)  whose  principal 
community  (city  grade)  contour 
overlaps  that  of  the  proposed  station,  if 
the  applicant's  own  governing 
documents  (e.g.  by-laws,  constitution,  or 
their  equivalent)  require  that  such 
diversity  be  maintained.  The  principal 
community  (city  grade)  contour  is  the  5 
mV/m  for  AM  stations,  the  3.16  mV/m 
for  FM  stations  calculated  in  accordance 
with  §  73.313(c),  and  the  contour 
identified  in  §  73.685(a)  for  TV. 

(3)  State-wide  network.  Two  points  for 
an  applicant  that  does  not  qualify  for 
the  credit  for  local  diversity  of 
ownership,  if  it  is: 

(i)  An  entity,  public  or  private,  with 
authority  over  a  minimum  of  50 
accredited  full-time  elementary  and/or 
secondary  schools  within  a  single  state, 
encompassed  by  the  combined  primary 
service  contours  of  the  proposed  station 
and  its  existing  station(s),  if  the  existing 
station(s)  are  regularly  providing 
programming  to  the  schools  in 
furtherance  of  the  school  curriculum 
and  the  proposed  station  will  increase 
the  number  of  schools  it  will  regularly 
serve;  or 

(ii)  An  accredited  public  or  private 
institution  of  higher  learning  with  a 
minimum  of  five  full  time  campuses 
within  a  single  state  encompassed  by 
the  combined  primary  service  contours 
of  the  proposed  station  and  its  existing 
station(s),  if  the  existing  station(s)  are 
regularly  providing  programming  to 
campuses  in  furtherance  of  their 
curriculum  and  the  proposed  station 
will  increase  the  number  of  campuses  it 
will  regularly  serve:  or 

(iii)  An  organization,  public  or 
private,  with  or  without  direct  authority 
over  schools,  that  will  regularly  provide 
programming  for  and  in  coordination 
with  an  entity  described  in  paragraph 
(b)(3)  (i)  or  (ii)  of  this  section  for  use  in 
the  school  curriculum. 

(iv)  No  entity  may  claim  both  the 
diversity  credit  and  the  state-wide 
network  credit  in  any  particular 
application. 

(4)  Technical  Parameters.  One  point 
to  the  applicant  covering  the  largest 
geographic  area  and  population  with  its 
relevant  contour  (60  dBu  for  FM  and 
Grade  B  for  TV),  provided  that  the 
applicant  covers  both  a  ten  percent 
greater  area  and  a  ten  percent  greater 
population  than  the  applicant  with  the 
next  best  technical  proposal.  The  top 
applicant  will  receive  two  points 
instead  of  one  point  if  its  technical 
proposal  covers  both  a  25  percent 
greater  area  and  25  percent  greater 
population  than  the  next  best  technical 
proposal.) 


(c)  If  the  best  qualified  (highest 
scoring)  two  or  more  applicants  have 
the  same  point  accumulation,  the 
tentative  selectee  will  be  determined  by 
a  tie-breaker  mechanism  as  follows: 

(1)  Each  applicant's  number  of 
attributable  existing  authorizations 
(licenses  and  construction  permits, 
commercial  and  noncommercial)  in  the 
same  service  (radio  or  television) 
nationally,  as  of  the  time  of  application 
shall  be  compared,  and  the  applicant 
with  the  fewest  authorizations  will  be 
chosen  as  tentative  selectee: 

(2)  If  a  tie  remains  after  the  tie  breaker 
in  paragraph  (c)(1)  of  this  section,  the 
tentative  selectee  will  be  the  remaining 
applicant  with  the  fewest  pending  new 
and  major  change  applications  in  the 
same  service  at  the  time  of  filing: 

(3)  If  a  tie  remains  after  the  tie  breaker 
in  paragraph  (c)(2)  of  this  section,  each 
of  the  remaining  applicants  will  be 
identified  as  a  tentative  selectee,  with 
the  time  divided  equally  among  them. 

(d)  Settlements.  At  any  time  during 
this  process,  the  applicants  may  advise 
the  Commission  that  they  are 
negotiating  or  have  reached  settlement, 
and  the  Commission  will  withhold 
further  comparative  processing  for  a 
reasonable  period  upon  such 
notification.  Settlement  may  include  an 
agreement  to  share  time  on  the  channel 
voluntarily  or  other  arrangement  in 
compliance  with  Commission  rules. 
Parties  to  a  settlement  shall  comply 
with  §  73.3525,  limiting  any  monetary' 
payment  to  the  applicant's  reasonable 
and  prudent  expenses. 

§  73.7004    Petitions  to  deny  tentative 
selectee<s). 

(a)  For  mutually  exclusive  applicants 
subject  to  the  selection  procedures  in 
subpart  K  of  this  part.  Petitions  to  Deny 
will  be  accepted  only  against  the 
tentative  selectee(s). 

(b)  Within  thirty  (30)  days  following 
the  issuance  of  a  public  notice 
announcing  the  tentative  selection  of  an 
applicant  through  fair  distribution 

(§  73.7002)  or  point  system  (§  73.7003) 
procedures,  petitions  to  deny  that 
application  may  be  filed.  Any  such 
petitions  must  contain  allegations  of  fact 
supported  by  affidavit  of  a  person  or 
persons  with  personal  knowledge 
thereof. 

(c)  An  applicant  may  file  an 
opposition  to  any  petition  to  deny,  and 
the  petitioner  a  reply  to  such 
opposition.  Allegations  of  fact  or  denials 
thereof  must  be  supported  by  affidavit 
of  a  person  or  persons  with  personal 
knowledge  thereof.  The  time  for  filing 
such  oppositions  shall  be  10  days  from 
the  filing  date  for  petitions  to  deny,  and 


the  time  for  filing  replies  shall  be  5  days 
from  the  filing  date  for  oppositions. 

(d)  If  the  Commission  denies  or 
dismisses  all  petitions  to  deny,  if  any 
are  filed,  and  is  otherwise  satisfied  that 
an  applicant  is  qualified,  the  application 
will  be  granted.  If  the  Commission 
determines  that  the  points  originally 
claimed  were  higher  than  permitted,  but 
that  there  is  no  substantial  and  material 
question  of  fact  of  applicant 
qualifications,  it  will  compare  the 
revised  point  tally  of  the  tentative 
selectee  to  the  other  mutually  exclusive 
applicants  and,  either  grant  the  original 
application  or  announce  a  new  tentative 
selectee,  as  appropriate.  If  an  applicant 
is  found  unqualified,  the  application 
shall  be  denied,  and  the  applicant(s) 
with  the  next  highest  point  tally  named 
as  the  new  tentative  selectee. 

§73.7005    Holding  period. 

(a)  Assignments/Transfers.  NCE 
stations  awarded  by  use  of  the  point 
system  in  §  73.7003  shall  be  subject  to 
a  holding  period.  From  the  grant  of  the 
construction  permit  and  continuing 
until  the  facility  has  achieved  four  years 
of  on-air  operations,  an  applicant 
proposing  to  assign  or  transfer  the 
construction  permit/license  to  another 
party  will  be  required  to  demonstrate 
the  following  two  factors:  that  the 
proposed  buyer  would  qualify'  for  the 
same  number  of  or  greater  points  as  the 
assignor  or  transferor  originally 
received:  and  that  consideration 
received  and/or  promised  does  not 
exceed  the  assignor's  or  transferor's 
legitimate  and  prudent  expenses.  For 
purposes  of  this  section,  legitimate  and 
prudent  expenses  are  those  expenses 
reasonably  incurred  by  the  assignor  or 
transferor  in  obtaining  and  constructing 
the  station  [e.g.  expenses  in  preparing 
an  application,  in  obtaining  and 
installing  broadcast  equipment  to  be 
assigned  or  transferred,  etc.).  Costs 
incurred  in  operating  the  station  are  not 
recoverable  [e.g.  rent,  salaries,  utilities, 
music  licensing  fees.  etc.).  Any 
successive  applicants  proposing  to 
assign  or  transfer  the  construction 
permit/license  prior  to  the  end  of  the 
aforementioned  holding  period  will  be 
required  to  make  the  same 
demonstrations. 

(b)  Technical.  In  accordance  with  the 
provisions  of  §  73.7002,  an  NCE 
applicant  receiving  a  decisive 
preference  for  fair  distribution  of  service 
is  required  to  construct  and  operate 
technical  facilities  substantially  as 
proposed,  and  can  not  downgrade 
service  to  the  area  on  which  the 
preference  is  based  for  a  period  of  four 
years  of  on-air  operations,  (c)  The 
holding  period  in  this  section  does  not 
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applv  to  construction  pertnits  that  iirc 
awarded  on  a  non<:oinpdrativ»«  basis, 
such  as  those  awardeil  to  non-inutuallv 
exclusive  applicants  or  through 
settlement 

PART  74— EXPERIMENTAL  RADIO. 
AUXIUARY,  SPECIAL  BROADCAST 
AND  OTHER  PROGRAM 
DISTRIBUTION  SERVICES 

1 7  The  authority  citation  for  part  74 
continues  to  read: 

Authority:  47  C.SC:.  1S4.  .10.1.  107.  and 
■..S4 

18.  Section  74.1233  is  amended  by 
adding  paragraphs  (b)(3)  and  (b)(4); 
revising  paragraph  (c)(1):  removing 
paragraph  (e)(4)  and  revising  paragraphs 
(e)(3)  introductory  text,  (e)(3),  (i),  (o)(3) 
(ii).  and  (e)(3)(iii)  to  read  as  follows: 

§  74. 1 233    ProcMSing  FM  translator  and 
boostw  station  appUcations. 

***** 

(b)  •    *   * 

(3)  Applications  for  reserved  band  FM 
translator  stations  will  be  prtK:essed 
using  fding  window  procedures.  The 
FCX;  will  specify  bv  Public  Notice,  a 
period  for  fding  reserved  band  FM 
translator  applif:ations  for  a  new  station 
or  for  major  modifications  in  the 
facilities  of  an  authorized  station  FM 
translator  applications  for  new  facilities 
or  for  major  modifications  will  be 
af:cepte<l  only  during  these  sp»K:ified 
periods.  Applications  submitted  prior  to 
the  window  opening  date  identified  in 
the  Public  Notice  will  be  returned  as 
premature  Applications  submitted  after 
the  spec:ified  deadline  will  b«>  dismissed 
with  prejudit  e  as  untimely 

(4)  Timely  filed  applications  for  new 
facilities  or  for  major  modifications  for 
reserved  band  FM  Translators  will  be 
processed  pursuant  to  the  procedures 
sot  forth  in  subpart  K  of  Part  73 

(«»  73.7()()()  ft  Sfq  ]  Subs»quently,  the 
FCX'.  will  release  Public  Notices 
identifying  mutually  exclusive  groups 
of  applications;  applications  received 
during  the  window  filing  period  whu  h 
are  found  to  be  non-mutuallv  exclusive, 
tentative  seU«:t«'<!s  deteriiiined  pursuant 
to  the  point  system  procedures  set  forth 
in  *>  73  7003  of  this  chapter;  and 
acc;eptable  applications    The  Publu 
Notices  will  also  annouiK  e   aihlitioiial 
prot:edures  to  1m»  followed  for  (  ertain 
groups  of  applications;  deadlines  for 
filing  additional  information,  and  dates 
by  which  petitions  lo  lienv  must  be  filed 
in  ai:(  iirdaiice  with  the  provisions  of 
«»  73  7004  of  this  (  hapter   If  the 
applicant  is  duly  ijualified,  and  upon 
examination,  the  FCt.  finds  that  the 
public   interest,  t  iinveiuenc  tr  and 
necessity  will  bo  served  by  the  granting 


of  the  applic:ation,  it  will  be  granted.  If 
an  application  is  found  not  to  be 
acc:eptable  for  filing,  the  application 
will  bc'  returned,  and  subject  to  the 
aincfndment  requirements  of  §  73.3522 
of  this  chapter. 

(c)  •    •    • 

( 1)  There  is  not  pending  a  mutually 
exclusive  application. 
*         •         •         •         * 

(e)  *    •    • 

(3)  Where  there  are  no  available 
frcKjuencies  to  substitute  for  a  mutually 
exclusive  application,  the  FCC  will 
apply  the  same  point  system  identified 
for  full  service  reserved  band  FM 
stations  in  §  73.7003(b)  of  this  chapter. 
In  the  event  of  a  tie.  the  FCC  will 
c:onsider: 

(i)  Each  applicant's  number  of 
existing  FM  translator  authorizations 
(lic:enses  and  ccinstruction  permits)  of 
the  same  type  (fill-in  or  non  fill-in  as 
defineci  in  paragraphs  (e)(1)  and  (e)(2)  of 
this  section)  as  of  the  time  of 
applic:ation  shall  be  compared,  and  the 
applicant  with  the  fewest  authorizations 
will  be  chosen  as  tentative  selectee: 

(ii)  If  a  tie  remains,  after  the  tie 
breaker  in  paragraph  (c)(3)(i)  of  this 
section,  the  remaining  applicant  with 
the  fewest  pending  new  and  major 
change  applications  for  FM  translators 
of  the  same  type  (fill-in  or  non  fill-in) 
will  be  chosen  as  tentative  selectee:  -* 

(iii)  Where  the  procedures  in 
paragraphs  (o)(l),  (e)(2)  and  (e)(3)(i)  and 
(e)(3)(ii)  of  this  sec:tion  fail  to  resolve  the 
mutual  exclusivity,  the  applications  will 
be  proces.sed  on  a  first-come- first-served 
basis. 

IKK  Dim    1M>-144  19  Kiied  5-7-00;  8:45  am| 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  76 

Cabl«  Television  Consumer  Protection 
and  Competition  Act  of  1992; 
Horizontal  Ownership  Limits 

AGENCY:  Federal  (Communications 

(iommission 

ACTION:  Final  rule:  lifting  of  stay. 

SUMMARY:  This  document  announces 
that  the  (.ommissions  voluntarily- 
imposed  stay  of  the  cable  horizontal 
ownership  rules  was  lifted  on  May  19, 
2000  and  that  tht!  c;able  horizontal 
ownership  rules  became  effective  on 
May  ly.  2000 

DATES:  The  stay  of  47  CFR  76  503(a) 
through  (f)  was  lifted  May  19.  2000 
Parties  not  in  compliance  with  the 
horizontal  ownership  rules  on  this  date 


must  come  into  compliance  on  or  before 
November  15.  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Darryl  Cooper  at  (202)  418-7200  or  via 
Internet  at  dacooper@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 

Synopsis  of  Action 

1.  On  its  own  motion,  the 
Commission  reconsidered  the 
conditions  under  which  it  would  lift  the 
voluntarily-imposed  stay  of  the 
horizontal  ownership  rules.  47  CFR 
76.503.  These  rules  were  adopted  and 
stayed  in  part  on  October  8,  1999  at  64 
FR  67198  (Dec  1.  1999). 

2.  Subsequently,  the  Commission 
ordered  that  its  horizontal  ownership 
rules  be  stayed  until  the  U.S.  Court  of 
Appeals  for  the  DC  Circuit  issued  a 
decision  upholding  the  constitutionality 
of  section  613(f)(1)(A)  of  the 
Communications  Act  of  1934.  as 
amended,  47  U.S.C.  533(f)(1)(A).  The 
Commission  also  ordered  that  parties 
not  in  compliance  with  the  rules  on  the 
date  the  U.S.  Court  of  Appeals  for  the 
DC.  Circuit  issued  such  decision  must 
come  into  compliance  within  180  days 
of  the  court  decision.  This  order  was 
published  in  the  Federal  Register  (65 
FR  12135,  March  8,  2000), 

3.  On  May  19.  2000.  the  U.S.  Court  of 
Appeals  for  the  D.C.  Circuit  issued  its 
decision,  upholding  the 
constitutionality  of  section  613(f)(1)(A) 
of  the  Act,  as  amended  47  U.S.C. 
533(n(l)(A). 

Federal  Qimmunications  Commission. 
William  H.  lohnson, 

Dfputy  Hurraii  ilhiff.  ilahlf  Scnires  Bureau. 
\VR  l)(ii    UO-14S  18  KiU'd  5-7-00;  8:43  am) 
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OFRCE  OF  PERSONNEL 
MANAGEMENT 

48  CFR  Parts  1604, 1615, 1632,  and 
1652 

RIN  3206  AI67 

Federal  Employees  Healtti  Benefits 
(FEHB)  Program  and  Department  of 
Defenae  (DoD)  Demonstration  Project; 
and  Other  Miscellaneous  Cttangas 

AGENCY:  Office  of  Personnel 

Management 

ACnON:  Final  rule. 


summary:  OPM  is  issuing  a  final 
regulation  to  implement  the  portion  of 
the  Defense  Authorization  Ac:t  for  1999 
that  establishes  authority  for  a 
demonstration  project  under  which 
certain  Medicare  and  other  eligible  DoD 
beneficiaries  can  enroll  in  health  benefit 
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plans  in  certain  geographic  areas  under 
the  Federal  Employees  Health  Benefits 
(FEHB)  Program.  The  demonstration 
project  will  run  for  a  period  of  three 
years  from  January  1 ,  2000,  through 
December  31,  2002.  This  regulation 
specifies  only  the  requirements  that 
differ  from  existing  FEHB  Program 
regulations  because  of  unique  aspects  of 
the  demonstration  project.  This 
regulation  also  makes  other 
miscellaneous  changes  to  the  Federal 
Employees  Health  Benefits  Acquisition 
Regulations. 

DATES:  The  effective  date  of  this 

regulation  is  July  10,  2000. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  W.  Kaszynski,  Policy  Analyst. 
Insurance  Policy  and  Information 
Division,  OPM,  Room  3425,  1900  E 
Street,  NW.,  Washington.  DC  20415- 
0001.  He  can  also  be  reached  at  (202) 
606-0004  or  by  electronic  mail  (E-mail) 
at:  mwkaszyn@opm.gov. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  this  regulation  is  to 
implement  the  portion  of  the  National 
Defense  Authorization  Act  for  1999, 
Public  Law  105-261,  that  amended 
chapter  55  of  title  10,  United  States 
Code,  and  chapter  89  of  title  5,  United 
States  Code,  to  establish  a 
demonstration  project  under  which 
certain  Medicare  and  other  eligible  DoD 
beneficiaries  can  enroll  in  health  benefit 
plans  offered  under  the  FEHB  Program. 
The  legislation  was  signed  into  law  on 
Ocrtober  17,  1998.  The  demonstration 
project  will  run  for  a  period  of  three 
years  from  January  1,  2000,  through 
December  31,  2002.  DoD,  with  OPM 
concurrence,  has  selected  eight 
geographic  areas  to  serve  as 
demonstration  project  areas.  The 
legislation  requires  that  between  6  and 
10  geographic  areas  be  selected.  No 
more  than  66,000  individuals  can 
participate  in  the  demonstration  project 
at  any  one  time.  Beneficiaries  who  are 
provided  coverage  under  the 
demonstration  project  will  not  be 
eligible  to  receive  care  at  a  military 
medical  treatment  facility  or  to  enroll  in 
a  health  care  plan  under  DoD's 
TRICARE  program.  Individuals  who 
disenroll  or  cancel  enrollment  from  the 
demonstration  projecrt  are  not  eligible  to 
reenroll  in  the  demonstration  project. 
OPM  will  establish  separate  risk  pools 
for  developing  demonstration  project 
enrollee  premium  rates.  The 
government  contribution  for 
demonstration  enroUees  will  be  paid  by 
DoD  and  cannot  exceed  the  maximum 
percentage  or  dollar  amount  that  the 
government  would  have  contributed 
had  the  enrollee  been  enrolled  as  a 
regular  FEHB  enrollee  in  the  same 


health  benefits  plan  and  at  the  same 
level  of  benefits. 

The  legislation  requires  OPM  and 
DoD  to  jointly  produce  and  submit  two 
reports  to  Congress  designed  to  assess 
the  viability  of  expanding  access  to  the 
FEHB  Program  to  certain  Medicare  and 
other  eligible  DoD  beneficiaries 
permanently.  The  first  report  is  due  by 
April  1,  2001;  the  second  is  due  by 
December  31,  2002.  The  reports  will 
focus  on  enrollee  participation  levels, 
impac:t  on  Medicare  Part  B  enrollment, 
premium  rates  and  costs  as  compared  to 
those  for  regular  FEHB  enroUees,  impact 
on  accessibility  of  care  in  military 
treatment  facilities,  impact  on  medical 
readiness  and  training  in  military 
treatment  facilities,  impact  on  the  cost, 
accessibility,  and  availability  of 
prescription  drugs  for  DoD  beneficiaries, 
and  recommendations  on  eligibility  and 
enrollment. 

OPM  has  determined  it  is  necessary  to 
specify  certain  differences  from  existing 
FEHB  Program  regulations  because  of 
the  unique  featiu^s  of  the  demonstration 
project.  This  regulation  amends  chapter 
16  of  title  48,  Code  of  Federal 
Regulations  (CFR)  to  enumerate  these 
differences. 

When  developing  premium  rates  for 
demonstration  project  community-rated 
carriers,  OPM  will  not  use  similarly 
sized  subscriber  group  (SSSG)  rating 
methodologies  to  determine  the 
reasonableness  of  the  carrier's 
demonstration  project  premium  rates. 
We  are  not  using  SSSG's  because  we 
have  learned  from  our  consultations 
with  community-rated  carriers  that 
there  are  no  similar  employer  sponsored 
groups  with  which  to  compare.  Instead 
we  are  benchmarking  premiums  against 
adjusted  community  rates  if  available. 
Medigap  offerings,  or  other  similar 
products  to  determine  reasonableness. 
We  believe  that  these  data  will  result  in 
competitively  developed  premium  rates. 

We  have  determined  the  most  cost 
effective  and  administratively  efficient 
way  for  the  federal  government  to  track 
expenditures  is  to  allow  experience- 
rated  carriers  participating  in  the 
demonstration  project  to  draw  funds 
from  their  existing  FEHB  Letter  of  Credit 
(LOC)  account  to  pay  demonstration 
project  benefits  costs  in  the  same 
manner  as  they  do  for  benefits  costs 
incurred  by  regular  FEHB  members. 

All  carriers  must  account  separately 
for  health  benefits  charges  paid  using 
demonstration  project  funds  and  regular 
FEHB  funds.  Direct  administrative  costs 
attributable  solely  to  the  demonstration 
project  will  be  fully  chargeable  to  the 
demonstration  project.  Indirect 
administrative  costs  associated  with  the 
demonstration  project  will  be  allocated 


to  the  demonstration  projed  based  on 
the  percentage  obtained  by  dividing  the 
dollar  amount  of  claims  processed 
under  the  demonstration  project  by  the 
dollar  amount  of  total  claims  processed 
for  FEHB  Program  activity.  This 
percentage  will  also  be  used  to 
determine  the  amount  of  an  experience- 
rated  carrier's  service  charge  that  will  be 
allocated  to  the  demonstration  project. 

Because  of  the  way  premiums  are 
collected  from  enroUees  and  annuitants 
and  the  way  the  government  distributes 
them  to  carriers,  there  will  be  a  period 
between  the  effective  date  of 
demonstration  project  enroUees' 
coverage  and  the  first  deposit  of 
premium  into  experience- rated  carriers' 
LOC  accounts.  DoD  enrollments  will 
become  effective  on  January  1.  2000. 
and  the  first  demonstration  project 
premiums  will  be  withheld  from 
annuities  on  Februar>'  1,  2000.  The 
enroUees'  and  government's  share  of  the 
premiums  are  due  to  OPM  from  DoD  on 
the  first  day  of  each  month  thereafter 
through  the  conclusion  of  the 
demonstration  project.  However,  since 
enroUees  will  be  entitled  to  coverage  for 
at  least  a  month  before  the  first 
premium  payment,  there  won't  be  an 
opportunity  for  carriers  to  build  a 
sufficient  cash  flow  to  cover  the  costs  of 
the  demonstration  project  group  during 
this  period.  We  are  addressing  this 
problem  by  allowing  experience-rated 
carriers  to  cfraw  on  their  existing  LOC 
accounts  in  the  same  manner  as  for 
regular  FEHB  claims. 

Since  this  is  a  start-up  program  with 
no  specific  experience,  we  determined 
that  experience-rated  and  conununity- 
rated  carrier  risk  must  be  mitigated  in 
order  to  keep  premiums  as  low  as 
possible.  Carriers  will  report  on 
demonstration  project  revenues,  health 
benefits  charges,  and  administrative 
expenses  as  directed  by  OPM. 
Experience-rated  carriers  will  be 
required  to  perform  a  final 
reconciliation  of  revenue  and  costs  for 
the  demonstration  group  at  the  end  of 
the  demonstration  project.  If  a 
community-rated  carrier  wants  to  make 
a  claim  on  the  Employees  Health 
Benefits  Fund,  it  will  be  required  to 
perform  annual  reconciliations  for  the 
duration  of  the  demonstration  project. 
OPM  will  reimburse  carrier  costs  in 
excess  of  the  premiums  first  from  the 
carrier's  demonstration  project 
Contingency  Reserve  and  then  from  the 
Employees  Health  Benefits  Fund 
Administrative  Reserve.  After  the  final 
accounting,  OPM  will  place  any  surplus 
demonstration  project  premiums  in  the 
regular  Contingency  Reserves  of  all 
carriers  continuing  in  the  FEHB 
Program  for  the  contract  year  following 
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till-  vi-ar  III  whii.h  thf  ilt'inuiistratmn 
pri)|i'<  t  hikIs  Credit  will  Ix-  m 
()r(ip()rtii)ii  til  till-  iiiniiuMt  of 
siihsi  riptinii  (  h.iry^fs  pan!  .iiiil  ac  i  rued 
to  tM(  h  cirritT  s  plan  for  the  last  \t'ar  ol 
thf  (It'nuinstration  prii|t'<  t  Should  th«' 
program  be  extt'iidcd  Im-voikI  thr  thrjH- 
V»'ar  (lemonstralioii  pn)|t'<  t  ptTuni,  we 
will  remilatc  to  .iddri'ss  any  iif<:t'ssar\' 
changt's  to  thfsn  provisions 

\V«  also  hav(>  made  other 
miscellant'oiis  changes  to  chapter  Ih  of 
title  48.  CFR 

On  jiilv  ti.  14'l<^.  (WW  published  dn 
interim  regulation  in  the  Federal 
Re;i{ister  (H4  FK  JH271)  OPM 
suhsoquentlv  HMiinved  comments  from 
three  organizations — one  trade 
association  representing  FFHB  fee-for- 
service/PPO  plans,  one  f«M!-for-servi(:e/ 
PPO  health  benefit  carrier,  and  one 
employee  union  One  organization  that 
commented  on  the  propose*!  rule  stated 
that  OPMs  proposed  formula  for 
allocating  indirect  administrative  costs 
to  the  demonstration  projtn:!  is  overly 
prescriptive  and  conflicts  with  Section 
:J  1.203  of  the  P'ederal  Accjuisition 
Regulations  The  commenter  indicates 
that  the  FAR  allows  contractors  to 
allocate  indirect  a<iministrative 
expenses  using  anv  sound  method  in 
accordance  with  generally  ac:cepted 
aci;ounting  principles  This  entitles 
carriers  to  select  among  various 
methods  of  allocation   While  it  would 
seem  reascmable  to  allow  carriers  to 
select  among  various  methods  for 
alloc;ating  administrative  expenses  to 
the  demonstration  projei.t,  OPM  is 
required  by  the  authorizing  legislation. 
Public  Law  105-2ttl.  to  perform  an 
analysis  of  the  demonstration  project's 
rates  and  costs.  In  order  to  perform  this 
analysis.  OPM  must  set  a  standard  for 
c:omparison.  (lonsetiuently.  OPM  is 
requiring  that  only  one  method  \h^  used 
to  determine  allocable  indire<:t  costs  so 
that  these  costs  can  be  credibly 
compared  among  carriers  We  will 
continue  to  use  claims  as  the  basis  for 
allocation  of  indirect  administrative 
costs  associated  with  the  demonstration 
project. 

One  commenter  believes  that  in  order 
to  fulfill  its  obligation  to  l)ol)  retirees. 
the  Department  of  Defense  should  pav 
DoD  retirees'  entire  premium  and 
reimburse  thom  fully  for  any  out-of- 
pocket  charges  they  incur  during  the 
demonstration  project  OPM  and  DoD 
do  not  have  the  legislative  authority  to 
fully  pay  the  premiums  and  out-of- 
pocket  costs  for  DoD  beneficiaries  and 
their  family  members  The  National 
Defense  Authorization  Act  for  19M9 
requires  that  the  government 
contribution  toward  DoD  bcmeficiaritjs 
be  no  more  than  the  maximum  the 


government  contributes  toward  the 
premiums  of  regular  federal  employees. 
The  ( iimmenter  also  believes  that 
suffic  lent  utilization  and  claims 
experienc  e  exists  on  the  DoD 
demonstration  project  group  for  OPM  to 
set  premium  rates  based  on  the 
exp«!rience  of  the  group  without  having 
to  base  the  rate's  on  those  of  similarly 
sizeci  subscriber  groups.  While 
utilization  and  claims  data  does  exist  on 
the  demonstration  project  group,  not  all 
of  the  carriers  in  the  FEHB  Program  are 
experience-rated,  so  not  all  of  them  rely 
solely  on  this  information  to  set  rates.  A 
community-rated  carrier  under  the 
regular  FFHB  Program  is  required  to  use 
the  same  rating  methodology  to  develop 
its  FKHB  Program  rates  as  it  does  for 
other  groups  of  a  similar  size.  The 
regulation  eliminates  the  requirement 
that  a  carrier  must  use  the  same 
methcxiology  as  it  uses  for  similar  sized 
employers  so  that  the  carrier  can 
develop  its  rates  using  Medigap  or  other 
Mcfdicare  supplemental  rating 
methodologies 

One  commenter  questions  how 
separate  accounting  for  benefits  and 
administrative  costs  will  be 
accomplished  and  verified  in  the 
absence  of  requiring  application  of  the 
government's  Cost  Acxounting 
Standards.  The  commenter  believes  that 
to  uphold  the  integrity  of  the  FEHB 
F'rogram  and  to  gain  a  true  assessment 
of  the  success  or  failure  of  the 
demonstration  project,  OPM  should 
require  the  application  of  relevant  Cost 
Accounting  Standards  to  charges  made 
by  FEHB  participating  carriers  OPM 
cannot  require  carriers  to  account  for 
operations  using  the  Cost  Accounting 
Standards  because  the  National  Defense 
Authorization  Act,  2000  exempts  FEHB 
carriers  from  the  standards  for  fiscal 
year  2000 

The  commenter  believes  that  it  is 
inappropriate  to  use  regular  FEHB 
reserves  to  pay  any  costs  in  excess  of 
premiums  for  the  DoD  group  since  a 
portion  of  the  funds  that  comprise  the 
Administrative  Reserve  are  deducted 
from  regular  FEHB  enrollee  premiums. 
The  commenter  asserts  that  regular 
F'EHB  enrollees  should  not  subsidize  the 
DoD  group  The  National  Defense 
Authorization  Act  for  1999  authorizes 
OPM  to  use  the  Employees  Health 
Benefits  Fund,  which  includes  the 
FhiHB  Administrative  Reserve,  to  pay 
costs  the  office  incurs  for  activities 
associated  with  implementing  the 
demonstration  project.  OPM  believes 
that  availability  of  the  Administrative 
Reserve  to  mitigate  risk  is  essential  to 
maintain  reasonable  premiums  given 
the  short  duration  of  the  demonstration 
project,  and  the  potential  that  a  carrier 


could  tmroll  a  small  number  of 
enrollees  OPM  believes  that  use  of  the 
Administrative  Reserve  is  the  most 
reliable  and  desirable  manner  in  which 
to  effectuate  the  intentions  of  Congress 
with  regard  to  the  demonstration 
project. 

()ne  commenter  asserts  that  use  of  the 
Administrative  Reserve  to  offset  carrier 
losses,  and  requirements  for  carriers  to 
pay  surpluses  to  the  Administrative 
Reser\'e.  violates  the  FTiHB  Act  and  the 
demonstration  project  legislation.  OPM 
believes  that  it  has  the  legal  authority  to 
use  the  Administrative  Reserve  to 
mitigate  carrier  losses  incurred  as  a 
result  of  the  demonstration  project. 
Therefore,  OPM  is  retaining  this  aspect 
of  the  regulation  in  its  final  form. 

The  demonstration  project  constitutes 
a  mandate  to  study  the  feasibility  of 
providing  coverage  modeled  after  the 
FEHB  Program  to  Medicare  and  other 
eligible  militar\'  retirees  and  their 
families.  This  study  will  result  in  two 
reports  to  Congress  that  will  influence 
the  decision  of  Congress  as  to  whether 
to  expand  the  demonstration  project  to 
the  entire  population  of  eligible  military 
retirees  on  a  permanent  basis. 

The  demonstration  project  is  not  a 
program  of  insurance  in  the  same  sense 
that  the  FEHB  Program  is  a  program  of 
insurance.  Although  the  carriers 
participating  in  the  study  are  FEHB 
Program  insurance  carriers,  and 
although  the  enrollees  participating  will 
be  covered  for  their  health  insurance 
needs,  the  project  is.  in  principle  and  in 
operation,  a  study  rather  than  a 
continuing  insurance  program.  Indeed, 
the  statutory  limitations  imposed  upon 
the  project — limitations  on  number  of 
enrollees  and  the  duration  of  the 
project — are  jmtithetical  to  a  continuing 
program  of  insurance,  but  are 
appropriate  to  a  study.  OPMs 
mitigation  of  risk  of  losses  during  the 
study  is  analogous  to  self-insuring  for 
purposes  of  mitigating  risk,  and  allows 
the  demonstration  project  to  simulate 
normal  conditions  to  overcome  the 
artificial  constraints  of  an  uncertain 
number  of  enrollees  and  the  short 
duration  of  the  project. 

OPM  recognizes  that  the  unknown 
participation  rate  and  the  short-term 
nature  of  the  project  generate  an  upward 
pressure  on  the  premium  rates  for 
demonstration  project  enrollees.  This  is 
because  in  a  typical,  sustainable 
program  of  insurance,  the  risk  pool  is 
sufficiently  large  so  that  insurance  risk 
is  spread  with  some  confidence  across 
the  pool  while  maintaining  appropriate 
premium  rates.  In  contrast,  under  the 
demonstration  project,  some  plans  may 
attract  only  a  small  number  of 
beneficiaries,  creating  a  small  risk  pool. 
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In  addition,  the  indefinite  duration  of  a 
typical,  ongoing  program  allows  a 
carrier  to  anticipate  the  experience  of 
the  risk  pool  and  provides  the 
opportunity  to  recoup  unexpected 
losses  over  the  long  term  by  making 
appropriate  adjustments  to  future 
premium  rates  based  upon  past 
experience  with  the  insureci  group. 
However,  where  the  period  over  which 
a  carrier  is  expected  to  cover  the  risk 
pool  is  limited,  there  is  a  substantial 
likelihood  that  there  will  be  insufficient 
opportunity  to  offset  losses  in 
subsequent  years.  Thus,  OPM 
recognizes  that  the  risk  inherent  in 
covering  the  demonstration  project 
population  requires  mitigation  if  the 
project  is  to  succeed. 

FEHB  Program  carriers  can  expect  to 
attract  a  small  demonstration  project 
enrollment,  may  not  have  reserves 
sufficient  to  cover  claims  in  excess  of 
premium  income,  and  may  have 
reinsurance  arrangements  that  preclude 
the  use  of  their  FEHB  Program  reserves 
to  pay  demonstration  project  claims. 
Although  other  strategies  for 
implementing  the  demonstration  project 
are  available,  OPM  has  determined  that 
the  strategy  set  forth  in  these  regulations 
is  the  most  appropriate  for  all  FEHB 
Program  carriers. 

We  believe  that  the  commenter  has 
made  a  valid  point  with  respect  to  the 
portion  of  the  interim  regulation  that 
required  carriers  to  return  surplus 
premium  to  the  Administrative  Reserve 
upon  completion  of  the  demonstration 
project.  OPM  initially  required  the 
return  of  any  surplus  to  the 
Administrative  Reserve  (1)  as  the 
corresponding  alternative  to  the 
Administrative  Reserve  bearing  the 
mitigation  of  loss;  and  (2)  for  equitable 
purposes,  to  enable  all  carriers  in  the 
FEHB  Program  to  ultimately  enjoy  any 
gains  as  well  as  bear  any  losses.  OPM 
reasoned  that  this  alternative  was 
preferable  to  allowing  a  windfall 
resulting  from  higher  than  required 
premiums  to  go  to  any  one  carrier. 
However,  as  an  alternative  approach, 
OPM  agrees  that  it  is  appropriate  to  treat 
the  surplus  as  any  other  surplus  reserve 
that  a  carrier  maintains  upon 
termination  of  its  participation  in  the 
FEHB  Program.  Therefore,  OPM  is 
changing  the  final  regulation  to  require 
demonstration  project  surpluses  to  be 
distributed  to  the  Contingency  Reserves 
of  all  carriers  continuing  in  the  FEHB 
Program  in  the  year  after  the 
demonstration  project  ends,  in 
proportion  to  the  subscription  charges 
paid  and  accrued  for  the  carrier  for  the 
last  year  of  the  demonstration-project. 

A  commenter  indicated  its  view  that 
OPM  failed  to  follow  required  notice 


and  comment  procedures  by  failing  to 
provide  an  opportunity  for  comment  on 
the  interim  regulations.  As  we  stated  in 
the  preamble  to  the  interim  regulations, 
carriers  needed  the  information  that  was 
contained  in  the  interim  regulations  in 
order  to  have  sufficient  time  to  develop 
reserve  accounts  and  premiums  for 
enrollments  to  be  effective  for  contract 
year  2000.  OPM  has  now  followed  all  of 
the  required  procedures  in  adopting 
these  final  regulations.  The  final 
regulations  are  being  issued  after  taking 
into  consideration  the  carrier's 
comments  together  with  other 
comments,  in  order  for  appropriate 
preparations  to  be  made  for  contract 
year  2001.  This  commenter  also 
indicated  that  because  OPM  does  not 
advance  any  rationale  for  waiving  notice 
and  comment  on  48  CFR  1652.216-71, 
Accounting  and  Allowable  Cost,  the 
rule  making  should  be  rendered  invalid. 
OPM  has  simply  rewritten  this  section 
of  the  FEHBAR  in  plain  language,  and 
has  made  no  substantive  changes  to  the 
regulation.  The  Administrative 
Procedures  Act  waives  the  advance 
notice  and  comment  requirement  when 
a  change  is  not  substantive.  The 
commenter  states  that  the  date  of  the 
Audit  Guide  currently  in  effect  is  July 
24,  1998,  and  that  this  date  should  be 
stated  in  the  regulation.  We  did  not  list 
the  specific  date  of  the  Audit  Guide  in 
the  regulation  because  we  want  to  be 
able  to  use  the  most  recent  version  of 
the  Audit  Guide  in  effect  at  any  given 
time.  The  commenter  indicates  that  the 
regulation  makes  an  erroneous 
statement  that  the  Audit  Guide  should 
be  used  to  resolve  all  audit  findings, 
while  the  commenter  believes  that 
corrective  action  plans  should  apply 
only  to  audits  of  fPAs  and  should  not 
be  extended  to  OPM  audit  findings.  We 
have  revised  the  regulation  accordingly. 
The  conunenter  indicated  that  the  word 
"actual"  needs  to  be  deleted  ft-om  the 
phrase  "  actueil.  reasonable,  allowable, 
and  allocable"  because  the  FAR  makes 
certain  imputed  costs,  such  as  facilities 
capital  cost  of  money,  allowable.  The 
Alined  Services  Board  of  Contract 
Appeals  has  nded  that  the  cost  of 
capital  is  an  actual  cost.  Therefore,  no 
changes  were  made  to  the  regulation 
based  on  this  comment.  The  commenter 
also  stated  that  OPM  had  included  a 
new  requirement  in  paragraph  (b)(l)(i) 
of  1652.216-71  by  asking  the  carrier  to 
justify  that  costs  chargeable  to  the 
contract  are  reasonable  and  necessary. 
While  we  have  reworded  the  paragraph 
in  plain  language,  the  requirement  is  not 
new.  Carriers  have  always  been  required 
to  show  proper  justification  that  costs 
are  actual,  necessary,  and  reasonable. 


The  previous  language  in  paragraph 
(b)(l)(i)  stated  that  "The  allowable  costs 
chargeable  to  the  contract  for  a  contract 
period  shall  be  the  actual.  necessar\-. 
and  reasonable  amounts  incurred  with 
proper  justification  and  accounting 
support  *  *  *."  We  are  simply  clarifying 
the  requirement  by  stating  it  in  the 
active  voice.  The  carrier  correctly  notes 
that  this  requirement  differs  from  a 
related  FAR  requirement. 

Because  we  became  aware  during  the 
rate  negotiation  process  that  some 
participating  carriers  did  not 
understand  that  the  risk  mitigation 
provisions  applied  to  all  carriers,  the 
regulation  was  clarified  to  indicate  that 
community-rated  carrier  risk  will  be 
mitigated  using  the  Employees  Health 
Benefits  Fund  Administrative  Reser\'e. 

Section  7701(c)  of  title  31,  United 
States  Code,  requires  each  contractor 
doing  business  with  a  government 
agency  to  furnish  its  Taxpayer 
Identification  Number  (TIN)  to  that 
agency  [see  FAR  4.902].  Accordingly, 
we  have  added  a  new  clause  FEHBAR 
1652.204-73.  Taxpayer  Identification 
Number,  to  FEHBAR  Subpart  1652.2 
and  the  FEHBP  Clause  Matrix  at  Subpart 
1652.3.  We  have  also  made  reference 
changes  and  updated  the  Matrix  to 
conform  to  changes  in  the  Federal 
Acquisition  Regulation  (FAR)  since  the 
Matrix  was  last  revised. 

In  addition  to  the  above  definitions, 
in  1652.216-70(b).  we  have  clarified 
that  the  term  'State"  as  used  in  5  U.S.C. 
8909(f)  includes  a  U.S.  territor>-  or 
possession. 

Regulatory  Flexibility  Act 

I  certify-  that  this  regulation  will  not 
have  a  significemt  economic  impact  on 
a  substantial  number  of  small  entities 
because  the  regulation  will  only  affect 
health  insurance  carriers  under  the 
Federal  Employees  Health  Benefits 
Program. 

Executive  Order  12866,  Regulatory 
Review 

This  rule  has  been  reviewed  by  the 
Office  of  Management  and  Budget  in 
accordance  with  Executive  Order  12866. 

List  of  Subjects  in  48  CFR  Parts  1604, 
1615,  1632.  and  1652 

Government  employees.  Government 
procurement.  Health  insurance. 

U.S.  Office  of  Personnel  Management. 

Janice  R.  Lachance, 

Director. 

For  the  reasons  set  forth  in  the 
preamble.  OPM  is  amending  chapter  16 
of  title  48.  CFR  as  follows: 
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CHAPTER  16— OFFICE  OF  PERSONNEL 
MANAGEMENT  FEDERAL  EMPLOYEES 
HEALTH  BENEFITS  ACQUISITION 
REGULATIONS 

1    Thf  .luthoritv  citation  for  4H  CFK 
Parts  HUM.  Ifil').  UiC  and  1652 
continiK's  to  r»Md  as  folluvvs; 

Authority:  ">  1    S  C   H'll  1.  40  U.S.C.  486(i.): 

4H  CKR  1    nil 

PART  1604--AOMINrSTRAT1VE 
MATTERS 

1  Subpart  U)()4  4  (:()nslstln^  of 
«»  1604  470  IS  aiidtul  tn  read  as  follows 

Subpart  1604.9— Taxpayer 
Identtflcatlon  Number 

1604.970     Taxpayer  Identification  Number. 

Insert  tfif  cl.iust'  at  s»h  tton  Iti-S^  :i()4- 
7.1  in  all  KKHHI'  contracts 

PART  1615— CONTRACTING  BY 
NEGOTIATION 

Subpart  1615.8 — Prica  Negotiation 

\   In  s»K:tion  1  til. 5  HO  J  paragraph  W)  is 
r»!vist>d  to  read  as  follows: 

1615.802    Policy. 

•  •  •  *  » 

(«|  Exceptions  for  tbr  t  Yonr  DoD 
Ih-monstnition  Profvit  III)  I'  S  C  I  lOHi 

(1)  .Similarlv  si/.t«d  suhsmber  group 
(SSSCi)  rating  rnt'thodologit-s  will  not  Ix- 
iist'd  to  (Ictt-rnunc  tho  ri-ason-iblrnt'ss  of 
a  communitv-ratcd  carrier's 
dtunonstratiim  [ironut  prt'niiiiin  rates. 
Carrier  prennuni  rates  will  not  lie 
.idjusted  for  i'(iuivalen(  v  with  .S.S.SC". 
rating  methodologies  Carriers  will 
benchmark  premiums  against  adjusted 
communitv  rates  if  avail.ible.  Medigap 
offerings,  or  othtrr  similar  products 

(2)  (lommiinitv  rated  (  arners  nuist 
propose  premium  r.ites  with  cost  or 
pricing  data  and  rating  methodology, 
and  experience-rated  c.irriers  must 
prof)ose  premium  rates  with  cost  data 
and  rating  methodologv  regardless  of 
group  si/.e  or  annual  premiums 

PART  1632— CONTRACT  FINANCING 

Subpart  1632.1 — General 

4  In  section  lt),t2  171)  p.iragraph  ((  )  is 
revised  to  read  as  follows 

1632.170    Recurring  premium  payments  to 
carriers. 

*  «  ft  *  * 

(t:)  Exceptions  for  thf  .l-)'riir  D(jP 
Ormonstnition  Proirtt  111)  l'  S  (,"   1  lOHl 

(11  darners  will  ireate  and  maint<iin 
separate  risk,  pools  for  demonstration 
project  experience  and  regular  FKHH 
experience  for  the  purpose  of 
establishing  separate  premium  rates. 


{2)  OPM  will  cn^ate  and  maintain  a 
demonstration  project  C^ontingnncy 
Reserve  separate  from  the  regular  FEHB 
Contingonc  V  Reserve  for  each  carrier 
partK  ipating  in  the  demonstration 
project. 

(  ))  (tamers  will  account  separately  for 
health  fwrnefits  charges  paid  using 
demonstration  projei:t  funds  and  regular 
I'KHB  funds   Direct  administrative  costs 
attributable  solelv  to  the  demonstration 
j)ro|e<:t  will  be  fully  chargeable  to  the 
demonstration  project.  Indirect 
administrative  costs  associated  with  the 
demonstratitm  proj»H:t  will  be  allocated 
to  the  demonstration  prf)jer:t  based  on 
the  [)ercentage  obtained  by  dividing  the 
dollar  amount  of  claims  processed 
under  the  demonstration  projec:t  by  the 
dollar  amount  of  total  claims  processed 
for  FKHB  Program  activity 

(4)  The  same  percentage  used  to 
determine  indirec:t  cost  allocation  will 
also  b«'  used  to  determine  the  amount  of 
an  experience-rated  carriers  service 
charge  that  will  b«'  allocated  to  the 
demonstration  project. 

(5)  Experionc:e-rated  carriers 
participating  in  the  demonstration 
j)r()|tK;t  will  draw  funds  from  their  Letter 
of  (iredit  (LOCI  account  to  pay 
demonstration  project  benefits  costs  in 
the  same  manner  as  they  do  for  benefits 
losts  incurred  by  regular  FEHB 
memlwrs 

(b)  (Carriers  will  report  on 
demonstration  project  revenues,  health 
benefits  charges,  and  administrative 
expenses  as  dire<:ted  by  OPM. 

(7)  Fxperience-rated  carriers  will 
(lerform  a  final  reconciliation  of  revenue 
and  costs  for  the  demonstration  group  at 
the  end  of  the  demonstration  project. 
OPM  will  reimburse  carrier  ( <ists  in 
excess  of  the  premiums  first  from  the 
(  arners  demonstration  project 
Contingency  Reserve  and  then  from  the 
Finplo\ees  Health  Benefits  Fund 
.Xdministrative  Reserve   .After  the  final 
.iccounting,  OF'M  will  pla(  e  any  surplus 
demonstraticm  project  premiums  in  the 
regular  Contingency  Reserves  of  all 
carriers  continuing  m  the  FTHB 
Program  for  the  contract  year  following 
the  year  in  which  the  demonstration 
project  ends.  Credit  will  be  in 
proportion  to  the  amount  of 
subscription  c:harges  paid  and  accrued 
to  eai  h  carrier's  plan  for  the  last  year  of 
the  demonstration  project 

(H)  ('ommunity-rated  carriers  mav.  at 
their  discretion.  re<^uest  funds  from  the 
Employees  Health  Benefits  Fund  to 
mitigate  excessive  costs  in  relation  to 
jiremiums.  If  a  community-rated  carrier 
requests  funds  from  the  Employees 
Health  Benefits  Fund  to  mitigate  risk,  it 
will  be  rtjquired  to  perform  annual 
reconciliations  for  the  duraticm  of  the 


demonstration  project.  OPM  will 
reimburse  carrier  costs  significantly  in 
excess  of  the  premiums  first  from  the 
carriers  demonstration  project 
Contingency  Reserve  and  then  from  the 
Employees  Health  Benefits  Fund 
Administrative  Reserve.  After  the  final 
accounting,  OPM  will  place  any  surplus 
demonstration  project  premiums  in  the 
regular  Contingency  Reserves  of  all 
carriers  continuing  in  the  FEHB 
Program  for  the  contract  year  following 
the  year  in  which  the  demonstration 
project  ends.  Credit  will  be  in 
proportion  to  the  amount  of 
subscription  charges  paid  and  accrued 
to  each  carrier's  plan  for  the  last  year  of 
the  demonstration  project. 

(9)  Should  the  program  be  extended 
beyond  the  .3  year  demonstration  project 
period.  OPM  will  regulate  to  address 
any  necessary  changes  to  these 
provisions 

PART  1652— CONTRACT  CLAUSES 

Subpart  1652.2— Texts  of  FEHBP 
Clauaes 

5.  Section  16.52.204-73  is  added  to 
read  as  follows: 

1652.204-73    Taxpayer  Wentmcatlon 
Number. 

As  prescribed  in  1604.970,  insert  the 
following  clause. 
rax.pa\er  Identifii  ation  Number  (Ian  2000) 

(a)  Definitions 

Common  purcnl,  as  used  in  this  provision, 
means  that  {  orporale  entity  that  owns  or 
(  onlrnis  an  affiliated  Kroup  of  ( orporations 
that  files  lis  Federal  iin  ome  tax  returns  on  a 
<  iinsolidated  basis,  ami  of  vvhic  h  the  (Carrier 
IS  .1  niember 

Tdxpov'T  Idt-ntilK  (ilion  \uinbfr  ITIXI.  as 
useii  m  this  provision,  means  the  number 
re(|uired  bv  the  Internal  Revenue  .Service 
IIK.S)  to  be  used  bv  the  Carrier  in  reporting 
int  oine  lax  and  other  returns. 

(b)  rhe  (Earner  must  submit  the 
intiiniiatioii  retjuired  in  paragraphs  (d) 
thnui^h  (fl  ol  this  (  lause  to  ( omply  with  debt 
(  ollei  lion  retjuireinenis  of  '.il  \',  ,S,C.  77()l(c) 
and   i.tZ.'ild).  re[)ortiiig  requirements  of  26 

I'  .S C  B()41,  W)41A.  and  tiOSOM.  and 
inijilemenlmg  regulations  issued  bv  the  IRS. 
rile  (lamer  is  subje(  I  to  the  payment 
rejiorting  riKjuirements  described  in  Federal 
.\i  quisilion  Regulation  (FAR)  4.904.  The 
("arrier's  failure  or  refusal  to  furnish  the 
information  will  result  in  payment  being 
withhelij  until  the  I'lN  number  is  provided. 

(i)  The  Government  may  use  the  TIN  to 
I  ollei  I  and  report  on  any  delinquent  amounts 
arising  out  of  the  Carrier's  relationship  with 
theCiovernment  (.n  V.S.C   7701(c)(:i))   The 
1 1.\  j)rovided  hereunder  may  be  matched 
w  ith  IRS  records  to  verify  its  accuracy. 

(d)  Taxpayer  Identification  Number  (TIN). 
riN: 

(e)  Type  of  organization. 
□  Sole  proprietorship: 
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D   Partnership: 

n  Corporate  entity  (not  tax-exempt): 

n  Oirporate  entity  (tax-exempt): 

D  Other [ . 

(f)  Common  parent. 
D  Carrier  is  not  owned  or  controlled  by  a 
(  ommon  parent  as  defined  in  paragraph 
(a)  of  this  clause. 
n   Name  and  TIN  of  common  parent: 

Name 

TIN 

(End  of  Clause] 

6.  Section  1652.215-70  is  amended  by 
removing  "(JAN  1998)"  from  the  clause 
heading  and  adding  in  its  place  "(JAN 
2000)'  and  by  revising  a  new  paragraph 
(d)  to  read  as  follows: 

1 652.21  S-70    Rate  Reduction  for  Defective 
Pricing  or  Defective  Cost  or  Pricing  Data. 

***** 

(d)  Exception  for  the  3 -Year  DoD 
Demonstration  Project  (10  I'.S.C.  1108). 

(1)  Similarly  sized  subscriber  group  (SSSG) 
rating  methodologies  shall  not  be  used  to 
determine  the  reasonableness  of  the  Carrier's 
demonstration  projet:t  premium  rates.  The 
Carrier's  rates  shall  not  be  adjusted  for 
equivalency  with  ,SS,S(]  rating  methodologies 
The  (Carrier  shall  benchmark  premiums 
against  adjusted  (ommunity  rates  if  available. 
Medigap  offerings,  or  other  similar  products. 

(2)  The  Carrier  shall  account  separately  for 
health  benefits  c:harges  paid  using 
demonstration  project  funds  and  regular 
FFHB  tunds.  Direct  administrative  costs 
attributable  solely  to  the  demonstration 
project  shall  be  fully  chargeable  to  the 
demonstration  project.  Indirect 
administrative  costs  associated  with  the 
demonstration  project  will  be  allocated  to  the 
demonstration  project  based  on  the 
percentage  obtained  b\  dividing  the  dollar 
amount  of  claims  processed  under  the 
demonstration  project  by  the  dollar  amount 
of  total  c  laims  processed  for  FEHB  Program 
activity. 

(End  of  Clause) 

7.  Section  1652.216-70  is  amended  by 
removing  "(JAN  1998)"  from  the  clause 
heading  and  adding  in  its  place  "(JAN 
2000)"  and  by  revising  a  new  paragraph 
(c)  to  read  as  follows: 

1 652.21 61-70    Accounting  and  price 
adjustment. 

***** 

((  )  Ex(  eption  for  the  3-Year  DoD 
Demonstration  Project  (10  C.S.C.  1108). 

(1)  Similarly  sized  subscriber  group  (.SSSG) 
rating  methodologies  shall  not  be  used  to 
determine  the  reasonableness  of  the  Carrier's 
demonstration  projeci  premium  rates.  The 
Carrier's  rates  shall  not  be  adjusted  for 
equivalency  with  SS.SG  rating  methodologies. 
The  Carrier  shall  benchmark  premiums 
against  adjusted  community  rates  if  available. 
Medigap  offerings,  or  other  similar  produc :ts. 

(2)  The  Carrier  shall  ac:count  separately  lor 
health  benefits  charges  [)aid  using 
demonstration  projec:t  funds  and  regular 
FEHB  funds.  Direc:t  administrative  costs 
attributable  solely  to  the  demonstration 
[iroject  shall  be  fully  chargeable  to  the 


demonstration  project.  Indirect 
administrative  costs  associated  with  the 
demonstration  project  will  be  allocated  to  the 
demonstration  project  based  on  the 
percentage  obtained  by  dividing  the  dollar 
amount  of  c;laims  processed  under  the 
demonstration  project  by  the  dollar  amount 
of  total  claims  processecl  for  FEHB  Program 
activity. 
(End  of  Clause) 

8.  Section  1652.216-71  is  amended  by 
revising  the  clause  to  read  as  follows: 


1652.216-71 
cost. 


Accounting  and  allowable 


ACCOL'NTING  AND  ALLOWABLE  COST 
(FEHBAR  1652.216-71)  (JAN  2000) 

(a)  Annual  Accounting  Statements  (1)  The 
Carrier  shall  furnish  to  OPM  an  accounting 
of  its  operations  under  the  contract.  In 
preparing  the  ace  ounting.  the  Carrier  shall 
follow  the  reporting  requirements  and 
statement  formats  prescribed  by  OPM  in  the 
OPM  .\nnual  and  Fiscal  Year  Financ  iai 
Reporting  Instructions. 

(2)  The  Carrier  shall  have  its  .Annual 
.Accounting  Statements  and  that  of  its 
underwriter,  if  any.  audited  in  accordance 
with  the  FEHBP  Experienc:ed-Rated  Carrier 
and  Service  Organization  Audit  Guide 
(Guide).  The  Carrier  shall  submit  the  audit 
report  and  the  .Annual  .Accounting 
.Statements  to  OPM  in  accordance  with  the 
requirements  of  the  Guide. 

(3)  Based  on  the  results  of  either  the 
independent  audit  prescribed  by  the  Guide  or 
a  Government  audit.  OPM  mav  require  the 
Carrier  adjust  its  annual  accounting 
statements  (i)  bv  amounts  found  not  to 
constitute  actual,  allowable.  alloc:able  and 
reasonable  costs:  or  (ii)  to  reflec:t  prior 
overpayments  or  underpayments. 

(4)  The  Carrier  shall  develop  corrective 
ac  tion  plans  to  resolve  audit  findings 
identified  in  audits  that  were  performed  in 
ac:cordance  with  the  Guide.  The  c  orrective 
action  plans  will  be  prepared  in  accordance 
with  and  as  defined  by  the  Guide. 

(b)  Definition  of  costs.  (1)  The  Carrier  may 
c  barge  a  cost  to  the  contract  for  a  contract 
term  if  the  cost  is  actual,  allowable,  allocable, 
and  reasonable.  In  addition,  the  Carrier  must: 

(i)  on  request,  document  and  make 
available  ac:counting  support  for  the  cost  to 
iustif\  that  the  cost  is  actual,  reasonable  and 
nee :essar\':  and 

(ii)  determine  the  cost  in  accordance  with: 
(A)  the  terms  of  this  contract,  and  (B)  Subpart 
31.2  of  the  Federal  Acquisition  Regulation 
(F.AR)  and  Subpart  1631.2  of  the  Federal 
Employees  Health  Benefits  Program 
.Acquisition  Regulation  (FEHB.AR)  applicable 
on  the  first  day  of  the  contract  period 

(2)  In  the  absenc:e  of  spec:ific  contract  terms 
to  the  contrary,  the  Carrier  shall  classify 
contrac:t  costs  in  accordance  with  the 
following  criteria: 

(i)  Benefits.  Benefit  costs  consist  of 
payments  made  and  liabilities  incurred  for 
c:overed  health  care  services  on  behalf  of 
FEHBP  subsc;ribers  less  any  refunds,  rebates. 
allowanc:es  or  other  credits  received. 

(ii)  Administrative  expenses. 
Administrative  expenses  consist  of  all  actual. 


allowable,  alloc:able  and  reasonable  expenses 
incurred  in  the  adiudic;ation  of  subscriber 
benefit  claims  or  incurred  in  the  Carrier's 
overall  operation  of  the  busmess,  Cnless 
otherwise  stated  in  the  contract, 
administrative  expenses  inc  lude.  in  part;  dii 
taxes  (excluding  premium  taxes,  as  provided 
in  section  1631.20.1—41)   insurance  and 
reinsuranc:e  premiums,  medical  and  dental 
consultants  used  in  the  adjudication  process, 
concurrent  or  managed  care  re\  lew  when  not 
billed  bv  a  health  care  provider  and  other 
forms  of  utilization  review,  the  c:ost  of 
maintaining  eligibility  files,  legal  expenses 
inc:urred  in  the  litigation  of  benefit  payments 
and  bank  charges  for  letters  of  credit 
.Administrative  expenses  exclude  the  cost  of 
Carrier  personnel,  equipment,  and  facilities 
directly  used  in  the  delivery  of  health  care 
ser\  ices,  which  are  benefit  i  osts   and  the 
expense  of  managing  the  FEHBP  investment 
program  which  is  a  reduction  of  investment 
income  earned. 

(iii)  Investment  income  While  cornplianc  e 
with  the  checks  presented  letter  of  credit 
methodology  will  minimize  hinds  on  hand, 
the  Carrier  shall  invest  and  reinvest  all  funds 
on  hand,  including  anv  in  the  .Special 
Reserve  or  an\  attributable  to  the  reserve  lor 
incurred  but  unpaid  claims,  which  are  in 
excess  of  the  funds  needed  to  disi  harge 
promptly  the  obligations  incurred  under  the 
c  ontract.  Investment  income  represents  the 
net  amount  earned  by  the  Carrier  after 
deducting  investment  expenses  Investment 
expenses  are  those  actual,  allowable, 
allocable,  and  reasonable  contract  costs  that 
are  attributable  to  the  investment  of  funds, 
such  as  consultant  or  management  fees. 

(iv)  Other  charges  (.A)  Mandatory  statutory 
resene  Charges  for  mandatory  statutor\ 
reserves  are  not  allowable  unless  spec  ifically 
provided  for  in  the  contrac:t.  When  the  term 
'mandator\  statutorv  reserve"  is  spec;ific.ally 
identified  as  an  allowable  contract  charge 
without  further  definition  or  explanation,  it 
means  a  requirement  im[)o.sed  b\  State  law 
upon  the  Carrier  to  set  aside  a  specific 
amount  or  rate  of  funds  into  a  restricted 
reserve  that  is  accounted  for  separately  from 
all  other  reserves  and  surpluses  of  the  Carrier 
and  which  mav  be  used  onh  w  ith  the 
specific  approval  of  the  State  offii  ial 
designated  bv  law  to  make  such  approv  als 
The  amount  c  hargeable  to  the  c  ontrac  t  may 
not  exc:eed  an  allocable  portion  of  the 
amount  actually  set  aside.  If  the  statutorv 
reserve  is  no  longer  rec^uired  tor  the  purpose 
for  which  it  was  created,  and  these  funds 
become  available  for  the  general  use  nf  the 
Carrier,  the  (Carrier  shall  return  to  the  FEHBP 
a  pro  rata  share  based  u[3on  FEHBP  s 
contribution  to  the  total  Carrier's  set  aside 
shall  be  returned  to  the  FEHBP  in  accordance 
with  FAR  31.201-.T. 

(B)  Premium  taxes.  (1)  When  the  term 
"premium  taxes"  is  used  in  this  contract 
without  further  definition  or  explanation,  it 
means  a  tax.  fee.  or  other  monetarv  payment 
direc:t]v  or  indirectly  imposed  on  FEHB 
premiums  bv  anv  .State,  the  District  ot 
Columbia,  or  the  Commonwealth  of  Puerto 
Rii;n  or  bv  anv  political  subdivision  or  other 
governmental  authoritv  of  those  entities,  with 
the  sole  exce|)tion  of  a  tax  on  net  income  or 
profit,  if  that  tax,  fee,  or  jiavment  is 
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rip[)li(  dhli"  to  ri  hrc  1,1(1  r.uigc  of  business 
d(  llvitv 

[2)  K(ir  purposes  ot  this  parngrdph  (H), 
OPM  h.is  (IcItTiiiiru'il  that  thr?  ttrm  ".Stiitc"  ,is 
usud  m  ")  r  .S  C   H<t()'tin  lilt  luilcs.  liul  is  not 
limittHl  tcj,  H  ti'rntorv  (ir  possfssKiii  of  the 
1  initeii  .Sl.ilf-s 

((J  Cfrtitutition  ill  Ai  I  iiiintniif  Stotfirwiit 
.■\(i  iiniiy   (1  I  I'he  (Urrinr  shall  t  ertifv  thi' 
annual  anil  fisral  year  <n  lountin^  stateniciits 
m  tht-  form  set  forth  in  paragraph  ((  II  t|  ot 
this  ilau.sf    The  (Umer's  i  hief  exec  utivf 
offii  er  and  the  chief  fiuaiu  ml  offii  er  shall 
sign  the  1  ertifu  ate 

(21  The  (Earner  shall  ref]uire  an  authorizeii 
agent  of  its  uniierwriter.  if  any.  also  to  i  ertiK 
the  annual  a(  idunting  statement 

(  ))  The  I  ertif'n  ate  rii<|uire(l  shall  he  in  the 
following  form 

Certification  of  .\(.(:ouniing  Statement 
Accuracy 

rhis  IS  to  (  ertifv  th.it  I  have  reviewed  this 
af:(:ountiiig  stalenient  and  to  the  best  ot  m\ 
knowledge  .ind  belief 

1  The  statement  was  prepared  in 

(  onloniiity  witli  the  guidelines  issued  f)\  the 
Ottiie  ot  Personnel  Management  and  fairK 
presents  the  rin.mi  i<il  results  of  tfiis  reporting 
period  Hi  I  onformity  with  those  guidelines 

2  The  1  lists  UK  luded  in  the  statement  are 
ai  tual,  allowafile,  alloc  atije.  and  reasonable 
in  ac  c  oritani  e  with  ttie  terms  of  the  i  ontrai  I 
and  with  the  c  ost  priiu  iples  of  the  Keijeral 
Kinployees  Health  benefits  At  nuisition 
Regulation  and  tht?  Federal  .Xi  i|uisitioii 
Regulation, 

I    Ini  ome,  rebates,  allowanc  es,  refunds  and 
other  rredits  macie  or  owed  in  ac  c  ordrini  e 
with  the  terms  ot  the  i  ontrai  t  and  applicable 
1  ost  [.irinc  iples  have  been  iiii  ludi'd  in  the 
statement 

4,  If  .ipplii  able  the  letter  ot  i  red  it  ai  i  ount 
was  managed  in  ai  i  ordain  e  with  'i  (IFK  part 
H')(),  4H  (  :KK  .  hapter  \h  and  ( )PM  guidelines 
(lamer  Name 

Name  of  ( :hief  Kxei  iitive  ( )tfii  ei 
(Type  or  PriiitJ 

Name  of  rhjef  Fiiiani  lal  Offic  or: 


Signatuie 


-Signature  ot  ( .tiief  [■  mmii' 

.il  Olfn 

er: 

Date  .Sikiiied; 

Date  .Sinned; 

I    nderwriter 

Name  ami  I'ltle  of  Responsible  Corporate 

Offic  lal 
(Type  or  Print.) 

Signatiire  of  Responsible  Corporate  Official: 

Date  .Signect  

(Fnd  of  Certitic  atel 

Idl  Hxc  ffitions  fur  f/ie  3  Yt-ar  DnP 
Ih-monslnitum  Proifct  110  I '  .S  C    1  U)HI 

( 1 1  The  ( lamer  shall  draw  funds  from  its 
Letter  of  (Iredit  (L(Xl)  account  tci  [lav 
demonstration  proiec  t  benefits  costs  in  the 
same  manner  as  it  does  for  benefits  i  osts 
ini  urred  by  regular  FFT1B  members  The 
( lamer  shall  ac  c  ount  separately  for  health 
benefits  charges  paid  using  demonstration 
projei  t  funds  and  regular  F'EHB  funds   Direct 
adniinistrative  i  osts  attributable  solely  to  the 
demonstration  pro|ect  shall  be  fully 
I  liargeable  to  the  demonstration  pro|ect 
Indirect  administratiye  costs  asso(  lated  with 
the  demonstration  proiect  will  f)e  allocated  to 
the  demonstration  pro|ec  t  based  on  the 
[leri  entage  otitained  by  dividing  the  dollar 
amount  of  c  laims  prnc  essed  under  the 
demonstration  pro|ef  t  by  the  dollar  amount 
ot  total  I  laims  prcx  esseci  fr)r  F'EHB  Program 
,11  tivity    This  same  percentage  will  also  be 
used  to  deteniune  the  amount  of  the  (Harriers 
seryii  e  i  barge  that  will  be  allocated  to  the 
demonstration  proiec  t 

121  The  darner  shall  submit  a  separate 
annual  ac  i  oiinting  statement  and  monthly 
mi  urred  i  laiins  report  for  ciemonstration 
pro|ei  t  experience 
IKnd  of  (Hansel 

V».  Section  1652  232-70  is  amended  by 
romovins  "(JAN  1998)"  from  the  clause 
hiMding  and  adding  in  its  plac;e  "(IAN 
2000)."  And  adding  a  new  paragraph  (f) 
to  read  as  follows: 


1652.232-70 
contracts. 


Payments — community-rated 


Itl  E\i  rptton  tor  Ihr  .iVfiir  DoD 
I>fnii)nstmti(<n  Prcifcl  t  U)  f '  .S  (,'    lUlHi 

III''  (  arner  ma\  ,  at  its  disi  retion,  request 
tuiids  from  the  Fmplovees  Health  Benefits 
H  uiid  to  mitigate  e\i  essivc  I  osts  in  relation 
to  premiums    If  the  (larru^r  requests  funds 
from  the  Emplovees  He.ilth  Benefits  Fund  to 
mitigate  risk,  it  will  tie  rec^juired  to  perform 
inniial  rei  om  illations  tor  the  duration  i5f  the 

FEHBP  Clause  Matrix 


demonstration  project.  OPM  will  reimburse 
the  Gamer's  costs  significantly  in  excess  of 
the  premiums  first  from  the  Carrier's 
demonstration  project  Contingency  Reser\e 
and  then  from  the  Employees  Health  Benefits 
Fund  Administrative  Reserve   After  the  final 
accounting,  OPM  will  place  any  surplus 
demonstration  project  premiums  in  the 
regular  Contingency  Reserves  of  all  c;arriers 
(  ontinuing  in  the  F'EHB  Program  for  the 
contract  year  following  the  year  in  which  the 
demonstration  project  ends.  Credit  will  be  in 
proportion  to  the  amount  of  subscription 
c  harges  paid  and  ac  cruod  to  each  carrier's 
plan  for  the  last  year  of  the  demonstration 
project 

(End  of  Clause! 

10.  Section  1652.232-71  is  amended 
by  revising  paragraph  (f)  to  read  as 
follows: 


1652.232-71 
contracts. 


Payments — experience-rated 


(f)  Exception  for  the  J-  Yt'ar  DoD 
Demonstration  Project  t  U)  U  S  C   IWHI. 

The  Clarner  will  perform  a  final 
reconciliation  of  revenue  and  costs  for  the 
demonstration  project  group  at  the  end  of  the 
demonstration  project   OPM  will  reimburse 
the  Cramers  costs  in  excess  of  the  premiums 
first  from  the  (Harrier's  demonstration  project 
Contingenc  V  Reserve  and  then  from  the 
Employees  Health  Benefits  Fund 
Administrative  Reserve   After  the  final 
accounting,  OPM  will  place  any  surplus 
demonstration  project  premiums  in  the 
regular  Contingenc;v  Reserves  of  all  c;arriers 
( cmtinuing  in  the  FEHB  Program  for  the 
(  ontract  year  following  the  year  in  which  the 
demonstration  pro|e<  t  ends  Credit  will  be  in 
proportion  to  the  amount  of  subscription 
charges  paid  and  ac;cnied  to  ear  h  c;arrier  s 
plan  for  the  last  year  of  the  demonstration 
project 

(End  of  Clausel 

Subpart  1652.3— FEHBP  Clause  Matrix 

11  In  section  1652.370.  the  FEHB 
Program  Clause  Matrix,  is  revised  to 
read  as  follows: 

1652.370    Use  of  matrix. 


Clause  No 


FAR  52  202-1 
FAR  52  203^  3 
FAR  52  203-5 
FAR  52  203-7 
FAR  52  203-  12 

1652  203  70 
1652  204-70 
1652  204    71 


Text  reference 


FAR  2  201 
FAR  3  202 
FAR  3  404 
FAR  3  502    3 
FAR  3  808(b) 

1603  7003 

1604  705 
1604  7001 


Definitions  

Gratuities  

Covenant  Against  Contingent  Fees        

Anti -Kickback  Prcxredures  

Limitation  on  Payments  to  Influence  Certain  Federal 
Transactions 

Misleading   Deceptive   or  Unfair  Advertising  

Contractors  Records  Retention  

Coordination  of  Benetits  


Use  with 

Use  with 

Use 

expen- 

commu- 

status 

rated 

nity  rated 

contracts 

contracts 

M 

T 

T 

M 

T 

T 

M 

T 

T 

M 

T 

T 

M 

T 

T 

M 

T 

T 

M 

T 

T 

M 

T 

T 
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FEHBP  Clause  Matrix— Continued 


Clause  No 

Text  reference 

1652.204-72 

1604.7101 

1652.204-73 

1604.970 

FAR  52  209-6 

FAR  9  409(b) 

FAR  52  215-2 

FAR  15.209(b) 

FAR  52.215-10 

FAR  15  408(b) 

FAR  52  215-12 

FAR  15.408(d) 

FAR  52.215-15 

FAR  15.408(g) 

FAR  52.215-16 

FAR  15.408(h) 

FAR  52  215-17 

FAR  15.408(i) 

FAR  52  215-18 

FAR  15  408G) 

1652  215-70 

1615.804-72 

1652215-71 

1615.805-71 

1652.216-70 

1616.7001 

1652.216-71 

16167002 

FAR  52.219-8 

FAR  13  708(a) 

FAR  52.222-1 

FAR  22.103-5(8) 

FAR  52  222-3 

FAR  22.202 

FAR  52.222^ 

FAR  22.305 

FAR  52.222-21 

FAR  22.810(a)(1) 

FAR  52  222-26 

FAR  22,81 0(a) 

FAR  52  222-29 

FAR  22.810(g) 

FAR  52  222-35 

FAR  22  1308(a) 

FAR  52  222-36 

FAR  22.1408(a) 

FAR  52.222-37 

FAR  22  1308(b) 

1652.222-70 

1622  103-70 

FAR  52  223-2 

FAR  23  105(b) 

FAR  52  223-6 

FAR  23  505 

1652.224-70 

1624.104 

FAR  52  227-1 

FAR  27.201-2(a) 

FAR  52.227-2 

FAR  27  202-2 

FAR  52  229-3 

FAR  29.401-3 

FAR  52  229-4 

FAR  29.401-4 

FAR  52  229-5 

FAR  29  401-5 

1652.229-70 

FEHBAR  1629.402 

FAR  52  230-2 

FAR  30.201^(a)(1) 

FAR  52.230-3 

FAR30  201^(b)(1) 

FAR  52  230-6 

FAR  30.201-4(d)(1) 

FAR  52  232-8 

FAR  32  111(c)(1) 

FAR  52  232-17 

FAR  32.617(a) 

Modification: 

1632.617 

FAR  52.232-23 

FAR  32.806(a)(1) 

FAR  52  232-33 

FAR  32  1103(a) 

1652  232-70 

1632171 

1652  232-71 

1632  172 

1652  232-72 

1632  772 

1652  232-73 

1632.806-70 

FAR  52  233-1 

FAR  33.215 

FAR  52  242-1 

FAR  42.802 

FAR  52  242-3 

FAR  42  709-6 

FAR  52.242-13 

FAR  42.903 

1652  243-70 

1643.205-70 

FAR  52  244-5 

FAR  44.204(c) 

FAR  52.244-6 

FAR  44.403 

Title 


Use 

status 


Use  with 
experi- 
ence 
rated 

contracts 


Use  with 
commu- 
nity rated 
contracts 


Filing   Health   Benefit  Claims/Court   Review  ot   Dis-  M 

puted  Claims. 

Taxpayer  Identification  Number M 

Protecting  the  Government's  Interest  When  Subcon-  M 

trading  With  Contractors  Debarred.  Suspended,  or 

Proposed  for  Debarment.  i 

Audit  &  Records — Negotiation  |  M 

Pnce  Reduction  for  Defective  Cost  or  Pricing  Data  .  M 

Subcontractor  Cost  or  Pricing  Data M 

Pension  Adjustments  and  Asset  Reversions  M 

Facilities  Capital  Cost  of  Money  M 

Waiver  of  Facilities  Capital  Cost  of  Money  A 

Reversion  or  Adjustment  of  Plans  for  Postretirement  M 

Benefits  (PRB)  Other  Than  Pensions 

Rate   Reduction  for  Defective   Pncing  or  Defective  M 

Cost  or  Pricing  Data. 

Investment  Income  M 

Accounting  and  Pnce  Adjustment  M 

Accounting  and  Allowable  Cost  M 

Utilization  of  Small  Business  Concerns M 

Notice  to  the  Govemment  of  Labor  Disputes M 

Convict  Labor M 

Contract  Work   Hours   and   Safety  Standards   Act-  M 

Overtime  Compensation. 

Prohibition  of  Segregated  Facilities M 

Equal  Opportunity  M 

Notification  of  Visa  Denial  A 

Affirmative  Action  for  Disabled  Veterans  and  Vet-  M 

erans  of  the  Vietnam  Era 

Affirmative  Action  for  Workers  With  Disabilities  M 

Employment  Reports  on  Disabled  Veterans  and  Vet-  M 

erans  of  the  Vietnam  Era. 

Notice  of  Significant  Events M 

Clean  Air  and  Water  A 

Drug-Free  Workplace A 

Confidentiality  of  Records M 

Authorization  and  Consent  M 

Notice  and  Assistance  Regarding  Patent  and  Copy-  M 

nght  Infringement  I 

Federal,  State  and  Local  Taxes  '  M 

Federal,    State    and    Local   Taxes    (Noncompetitive  M 

Contract). 

Taxes — Contracts  Performed  in  US   Possessions  or  A 

Puerto  Rico  i 

Taxes — Foreign  Negotiated  Benefits  Contracts  |  A 

Cost  Accounting  Standards  A 

Disclosure    and    Consistency    of    Cost    Accounting  A 

Practices 

Administration  of  Cost  Accounting  Standards A 

Discounts  for  Prompt  Payment M 

Interest  M 


Assignment  of  Claims  A 

Payment    by    Electronic    Funds    Transfer — Central  M 

Contractor  Registration 

Payments — Community-Rated  Contracts  A 

Payments — Experience-Rated  Contracts  A 

Non-Commingling  of  FEHBP  Funds M 

Approval  for  Assignment  ot  Claims  M 

Disputes  M 

Notice  of  Intent  to  Disallow  Costs M 

Penalties  for  Unallowable  Costs M 

Bankruptcy  M 

Changes — Negotiated  Benefits  Contracts  M 

Competition  in  Subcontracting M 

Subcontracts  for  Commercial  Items  and  commercial  ■        M 

components.  I 


T 
T 


T 
T 
T 
T 
T 
T 
T 


T 
T 
T 
T 
T 
T 
T 

T 
T 
T 
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T 
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FEHBP  Clause  Matrix — Continued 


Clause  No 


1652  244-70 
1 652  245-  70 

FAR  52  246-25 
1652  246-70 
FAR  52  247-63 
1652  249-70 
1652  249-71 

1652  249-72 

FAR  52  251  1 
FAR  52  252-4 
FAR  52  252-6 


Texl  reference 


Title 


Use 
status 


Use  with 
experi- 
ence 
rated 
contracts 


Use  with 
commu- 
nity rated 
contracts 


1644  270 

1645  303-  70 

FAR  6  805(81(4) 

1646  301 
FAR  47  405 
1649  101-70 
1649  101-71 

1649  101-72 

FAR  51  107 
FAR  52  107(d) 
FAR  52  107(f) 


Subcontracts 

Govemnnenl  Prop)erty  (Negotiated  Benefits  Con- 
tracts) 

Limitation  of  Liability — Services  

FEHB  lnsp)ection  

Preference  for  U  S  -Flag  Air  Carriers  

Renewal  and  Witfxjrawal  of  Approval  

FEHBP  Termination  for  Convenience  of  ttie  Govern- 
ment— Negotiated  Benefits  Contracts 

FEHBP  Termination  for  Default — Negotiated  Benefits 
Contracts 

Governrrent  Supply  Sources       

Alterations  in  Contract  

Authonzed  Deviations  in  Clauses 


M 
M 

M 
M 
M 
M 

M 

M 

A 
A 
M 


T 
T 
T 
T 


T 
T 


!KK  1J(H    (K)-I  tH')l  Kil 

BILUNG  COOe  S32S-01    P 


00.  H  4:.  ,ini! 


Proposed  Rules 


Federal  Register 

Vol.  65,  No.   Ill 

Thursdav.  lune  8.  2000 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opfxjrtunity  to  p>artlcipate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  2000-NM-127-AD] 
RIN2120-AA64 

Airworthiness  Directives;  Learjet 
iModel  35,  35A,  36,  and  36A  Series 
Airplanes 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  loilemaking 

(NfPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to  all 
Learjet  Model  35,  35 A,  36,  and  36A 
series  airplanes.  This  proposal  would 
require  revision  of  the  Airplane  Flight 
Manual  (AFM)  to  add  procedures  for 
doiming  the  flightcrew  oxygen  masks 
when  the  cabin  altitude  warning  horn  is 
activated.  This  action  is  intended  to 
prevent  incapacitation  of  the  flightcrew 
due  to  lack  of  oxygen  and  consequent 
loss  of  control  of  the  airplane  due  to 
absence  of  AFT«/I  procedures  for  donning 
the  flightcrew  oxygen  masks  when  the 
cabin  altitude  warning  horn  is  activated. 
DATES:  Comments  must  be  received  by 
July  24,  2000. 

ADDRESSES:  Submit  conunents  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2000-NM- 
127-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  Comments  may  be 
submitted  via  fax  to  (425)  227-1232. 
Comments  may  also  be  sent  via  the 
Internet  using  the  fallowing  address:  9- 
anm-nprmcomment@faa.gov.  Comments 
sent  via  fax  or  the  Internet  must  contain 
"Docket  No.  2000-NM-127-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate. 


Information  regarding  this  docket  may 
be  examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT:  Ben 
Sorensen,  Flight  Test  Pilot,  ACE-117W. 
FAA,  Small  Airplane  Directorate, 
Wichita  Aircraft  Certification  Office, 
1801  Airport  Road.  Room  100,  Mid- 
Continent  Airport,  Wichita,  Kansas 
67209;  telephone  (316)  946-4165;  fax 
(316)  946-4407. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  euid  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2000-NM-127-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 


Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NTRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate. 
ANM-114,  Attention:  Rules  Docket  No. 
2000-NM-127-AD,  1601  Lind  Avenue, 
SW..  Renton,  Washington  98055-4056. 

Discussion 

On  October  25,  1999.  a  Learjet  Model 
35  series  airplane  operating  under  part 
135  of  the  Federal  Aviation  Regulations 
(14  CFR  135)  departed  Orlando 
International  Airport  enroute  to  Dallas. 
Texas.  Air  traffic  control  lost 
communication  with  the  airplane  near 
Gainsville.  Florida.  Air  Force  and 
National  Guard  airplanes  intercepted 
the  airplane,  but  the  flightcrews  of  the 
chase  airplanes  indicated  that  the 
windows  of  the  Model  35  series  airplane 
were  apparently  frosted  over  and 
prevented  the  chase  airplane  flightcrews 
from  observing  the  interior  of  the  Model 
35  series  airplane.  The  flightcrews  of  the 
chase  airplanes  reported  that  they  did 
not  observe  any  damage  to  the  airplane. 
Subsequently,  the  Model  35  series 
airplane  ran  out  of  fuel  and  crashed  in 
South  Dakota.  To  date,  causal  factors  of 
the  accident  have  not  been  determined. 
However,  lack  of  the  Learjet  flightcrews 
response  to  air  traffic  control  poses  the 
possibility  of  flightcrew  incapacitation 
and  raises  concerns  with  the 
pressurization  and  oxygen  systems. 

Recognizing  these  concerns,  the  FAA 
initiated  a  special  certification  review 
(SCR)  to  determine  if  pressurization  and 
oxygen  systems  on  Model  35  series 
airplanes  were  certificated  properly,  and 
to  determine  if  any  unsafe  design 
features  exist  in  the  pressurization  and 
oxygen  systems. 

the  SCR  team  found  that  there  have 
been  several  accidents  and  incidents 
that  may  have  involved  incapacitation 
of  the  flightcrews  during  flight.  In  one 
case,  the  airplane  flightcrew  did  not 
activate  the  pressurization  system  or 
don  their  oxygen  masks  and  the  airplane 
flew  in  excess  of  35.000  feet  altitude.  In 
another  case,  the  airplane  flightcrews 
did  not  don  their  oxygen  masks  when 
the  cabin  aural  warning  was  activated. 
Further  review  by  the  SCR  team 
indicates  that  the  Airplane  Flight 
Manual  (AFM)  of  Learjet  Model  35/36 
series  airplanes  do  not  have  an 
emergency  procedure  that  requires 
donning  the  flightcrew  oxygen  masks 
when  the  cabin  altitude  aural  warning  is 
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ac:tivatt'(l   Additional  rcvit'w  has  fdunti 
that  tht!  AFM's  of  Modul  :i5.\  and  UiA 
.sories  airplanes  also  do  not  c:ontain 
appropriate  fli^^htcrew  a(  tions  whon  the 
cabin  altitude  <uiral  warning  is 
activated   However,  the  AFM's  ilo 
contain  an  abnormal  pro<:e<liire  that 
allows  the  fli^htcrevv  to  troubleshoot  the 
pressurization  system  prior  to  donning 
the  o.xygen  masks  aftf>r  the  cabin 
altitude  warning  sounds 
Troubleshooting  inav  delav  donning  of 
the  oxygen  masks  to  the  point  that 
flightcrews  may  become  incapable  of 
donning  their  oxygen  masks 

The  S(]K  findings  indicated  that  the 
most  likelv  cause  for  incapacitation  was 
hypoxia  (l.ick  of  oxygen)  The  only  other 
plausible  (  ause  of  incapacitation  is 
exposure  to  toxic  substdnt:es.  However, 
no  evidence  was  found  to  support  the 
existence  of  toxic  substances 

Delayed  response  of  the  flightcrevv  in 
donning  oxygen  masks  when  the 
activation  of  the  cabin  altitude  warning 
horn  could  lead  to  incapacitation  of  the 
flightcrew  and  loss  of  control  of  the 
airplane 

Explanation  of  Requirements  of 
Propojied  Rule 

Since  an  unsafe  t;()ndifii)n  has  b«)en 
identified  that  is  likelv  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  revising  Emergency  Proctuiures 
Section  of  the  AFM  to  provide  the 
flightcrew  with  appropriate  and  timely 
actions  in  response  to  activation  of  the 
cabin  altitude  warning  horn. 

Cost  Impact 

There  are  approximately  739  Learjet 
Model  35.  35A.  36.  and  36A  series 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
500  airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD,  that  it 
would  take  approximately  1  work  hour 
per  airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour  Based  on  these 
figures,  the  cost  impact  of  the  proposed 
AD  on  U.S.  operators  is  estimated  to  be 
$30,000,  or  $60  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  proposed  AD  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up. 


planning  time,  or  time  n€H:essitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  .States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore. 
It  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  1 
certify  that  this  proposed  regulation  (1) 
IS  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February-  26.  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
e(  onomic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act  A  copy  of  the  draft 
rt»gulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1   The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U  S.C.  lUfilg),  40113,  44701 

§39.13    [Amanctod] 

2.  Section  39  13  is  amended  by 
adding  the  following  new  airworthiness 
direciive: 

I.eariet:  Doikel  20O(VNM-127-.AD 

Apphrnhihty   Model  }5.  :<,5A.  16.  and  ,3fiA 
serins  airplanes,  t  ertificaled  in  any  category 

I'.omphanff  Required  »s  indiudted.  unless 
ii<  (  omplished  previously. 

I'o  prevent  incapacitation  of  the  flightcrevv 
ami  lonsequent  loss  of  i  ontrol  of  the  airplane 
due  to  delays  in  donning  oxygen  masks  in 
response  to  the  ai.tivatKjn  of  the  (,abin 
altitude  warning  horn,  accomplish  the 
follovMng 

la)  Within  10  days  after  the  effec  five  date 
of  this  AL),  revise  the  hmergencv  Procedure 
Section  of  the  FAA-Approved  Airplane 


Flight  Manual  (.^FM)  to  include  the 
following.  This  may  hv.  accomplished  by 
inserting  a  copy  of  this  AD  into  the  AFM. 

•CABIN  AI.TITl  I)K  VVARNINC  HORN 
ACrnVA  IKS  (KMKKtiKNCY  HK-SCENT) 

1  Oxygen  Mask.s— Don.  Seled  100% 
oxygen 

2  Thrust  Levers— IDLE 

i    .\utopilot — Disengage. 

4  SPOILLR  swit,  h— KXT 

5  Landing  gear  switt  h — DN  below  MMO 
\'I.E  as  appropriate  for  altitude   Keep  sideslip 
angles  to  a  minimum  (ball  (  entered)  when 
extending  gear 

6  Des(  end  at  M.MO  or  V'LK  as  appropriate, 
l)ut  NOT  below  minimum  safe  altitude. 

-   PASS  O.XY  Valve— NORM 

H   PASS  MASK  Valve— MAN 
\V.\RNINC;  If  pressurization  loss  is  due  to 
strui  tural  failure,  limit  speeds  and 
maneuvering  loads  as  mut  h  as  possible 
in  des(  ent, 
NOTE: 

Des(  ent  from  4,5.000  feel  to  l.S.OOO  feet 
requires  approximately  2  minutes  4.5 
seconds 

Hats  and  "ear-muff  type  head.sets  must  be 
removed  prior  to  donning  crew  oxygen 
masks 

Communication  between  crewmembers 
can  be  a(  c  omplished  by  using  the  INPH 
function  of  the  AUDIO  CONTROL 
PANEL  and  adjusting  the  MASTER  VOL. 

Communiiation  with  passengers  c:an  be 
accomplished  by  using  PASS  SPKR 
function  of  the  AUDIO  CONTROL  panel 
and  adjusting  the  PASS  SPKR  VOL  level. 

The  HORN  SILENCE  switch  will  mute  the 
cabin  altitude  warning  horn  for  60 
seconds 

If  Time  and  Conditions  Permit; 

9  Transponder — Emergency  7700. 

10.  Pilot  and  Copilot  OXY— MIC 
switches — ON 

11.  Notify  controlling  agency. 

12.  Check  condition  of  passengers  and 
provide  a.ssistance  if  conditions  permit." 

Alternative  Methods  of  Compliance 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Wichita 
Aircraft  Certification  Office  (ACO),  FAA, 
Small  Airplane  Directorate.  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  Wichita  ACO. 

Note  1:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Wichita  ACO. 

Special  Flight  Permit 

(c)  Special  flight  perraits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
A  location  where  the  requirements  of  this  .\D 
can  be  accomplished. 
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Issued  in  Renton.  Washington,  on  June  2. 
2000. 
Donald  L.  Riggin, 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  .Service. 

[FR  Doc.  00-14438  Filed  6-7-00:  8:45  am] 

BILUNG  CODE  4910-1 3-U 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 


[CGD01-0a-146] 


R1N2115-AA97 


Security  Zone:  Dignitary  Arrival/ 
Departure  and  United  Nations 
Meetings,  New  Yorl(,  NY 

AGENCY:  Coast  Guard.  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 


SUMMARY:  The  Coast  Guard  proposes  to 
establish  two  permanent  security  zones 
near  the  United  Nations  Headquarters 
located  on  the  East  River  at  East  43rd 
Street,  Manhattan,  New  York.  This 
action  is  necessary  to  protect  the  Port  of 
New  York/New  Jersey  and  visiting 
dignitaries  against  terrorism,  sabotage  or 
other  subversive  acts  and  incidents  of  a 
similar  nature  during  the  dignitaries' 
meetings  at  the  United  Nations 
Headquarters.  This  action  establishes 
two  permanent  exclusion  areas  that  are 
active  from  shortly  before  the 
dignitaries'  arrival  at  the  United  Nations 
General  Assembly  meetings  until 
shortly  after  their  departure. 

DATES:  Comments  and  related  material 
must  reach  the  Coast  Guard  on  or  before 
July  24.  2000, 

ADDRESSES:  You  may  mail  comments 
and  related  material  to  Waterways 
Oversight  Branch  (CGDOl-OQ-006), 
Coast  Guard  Activities  New  York,  212 
Coast  Guard  Drive,  room  205,  Staten 
Island,  New  York  10305.  The 
Waterways  Oversight  Branch  of  Coast 
Guard  Activities  New  York  maintains 
the  public  docket  for  this  rulemaking. 
Comments  and  material  received  from 
the  public,  as  well  as  documents 
indicated  in  this  preamble  as  being 
available  in  the  docket,  will  become  part 
of  this  docket  and  will  be  available  for 
inspection  or  copying  at  room  205, 
Coast  Guard  Activities  New  York, 
between  8  a.m.  and  3  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lieutenant  M.  Day,  Waterways 
Oversight  Branch,  Coast  Guard 
Activities  New  York  (718)  354-4012. 


SUPPLEMENTARY  INFORMATION: 
Request  for  Comments 

We  encourage  you  to  participate  in 
this  rulemaking  by  submitting 
comments  and  related  material.  If  you 
do  so,  please  include  your  name  and 
address,  identify  the  docket  number  for 
this  rulemaking' (CGDOl-00-006). 
indicate  the  specific  section  of  this 
document  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  Please  submit  all  comments 
and  related  material  in  an  unbound 
format,  no  larger  than  8V2  by  11  inches, 
suitable  for  copying.  The  comment 
period  for  this  proposed  regulation  is  45 
days.  This  time  period  is  adequate  to 
allow  local  input  because  the  locations 
have  been  used  for  United  Nations 
General  Assembly  Security  Zones  in 
previous  years.  The  shortened  comment 
period  will  still  allow  the  full  30-day 
publication  requirement  prior  to  the 
final  rule  becoming  effective.  If  you 
would  like  to  know  they  reached  us. 
please  enclose  a  stamped,  self-addressed 
postcard  or  envelope.  We  will  consider 
all  comments  and  material  received 
during  the  comment  period.  We  may 
change  this  proposed  rule  in  view  of 
them. 

Public  Meeting 

We  do  not  now  plan  to  hold  a  public 
meeting.  But  you  may  submit  a  request 
for  a  meeting  by  writing  to  the 
Waterways  Oversight  Branch  at  the 
address  under  ADDRESSES  explaining 
why  one  would  be  beneficial.  If  we 
determine  that  one  would  aid  this 
rulemaking,  we  will  hold  one  at  a  time 
and  place  announced  by  a  later  notice 
in  the  Federal  Register. 

Background  and  Purpose 

New  York  City  is  often  visited  by  the 
President  and  Vice  President  of  the 
United  States,  as  well  as  visiting  heads 
of  foreign  states  or  foreign  governments, 
on  the  average  of  12  times  per  year. 
Often  these  visits  are  on  short  notice. 
The  President,  Vice  President,  and 
visiting  heads  of  foreign  states  or  foreign 
governments  require  Secret  Service 
protection.  Due  to  the  sensitive  nature 
of  these  visits,  a  security  zone  is  needed. 
Standard  security  procedtores  are 
enacted  to  ensure  the  proper  level  of 
protection  to  prevent  sabotage  or  other 
subversive  acts,  accidents,  or  other 
activities  of  a  similar  nature.  In  the  past, 
temporary  security  zones  were 
requested  by  the  U.S.  Secret  Service 
with  limited  notice  for  preparation  by 
the  U.S.  Coast  Guard  and  no 
opportunity  for  public  comment. 
Establishing  permanent  security  zones 
by  notice  and  comment  rulemaking 
gives  the  public  the  opportunity  to 


comment  on  the  proposed  location  and 
size  of  the  zones.  The  proposed 
regulation  establishes  two  permanent 
secm-ity  zones  that  could  be  activated 
upon  request  of  the  U.S.  Secret  Service 
pursuant  to  their  authority  under  18 
U.S.C.  3056. 

These  security  zones  have  been 
narrowly  tailored,  in  consultation  with 
thp  United  States  Secret  Service  and  the 
maritime  industry,  to  impose  the  least 
impact  on  maritime  interests  yet 
provide  the  level  of  security  deemed 
necessary*.  Entry'  into  or  movement 
within  these  proposed  security  zones 
would  be  prohibited  unless  authorized 
by  the  Coast  Guard  Captain  of  the  Port. 
New  York.  The  activation  of  a  particular 
security  zone  will  be  announced  via 
facsimile  and  marine  information 
broadcasts. 

Discussion  of  Proposed  Rule 

The  two  proposed  security  zones  are 
as  follows  (all  nautical  positions  are 
based  on  North  American  Datum  of 
1983): 

The  first  proposed  security  zone  at 
United  Nations  Headquarters  includes 
all  waters  of  the  East  River  bound  bv  the 
following  points:  40'=44'3  7"  N. 
073'58'16.5"W  (the  base  of  East  35th 
Street.  Manhattan),  then  east  to 
40"44'34.5'T^,  073''58'10.5'^  (about  175 
yards  offshore  of  Manhattan),  then 
northeasterlv  to  40^45'29"  N. 
073^57'26.5'HV  (about  125  yards  offshore 
of  Manhattan  at  the  Queensboro  Bridge), 
then  northwesterly  to  40°45'31"  N. 
073°57'30.5'^V  (Manhattan  shoreline  at 
the  Queensboro  Bridge),  then  southerly 
to  the  starting  point  at  40''44'37"  N. 
073°58'16.5'^.  The  proposed  security 
zone  prevents  vessels  from  transiting  a 
portion  of  the  East  River.  Marine  traffic 
will  still  be  able  to  transit  through  the 
eastern  100  yards  of  the  western 
channel  of  the  East  River.  Additionally, 
vessels  may  transit  through  the  eastern 
channel  of  the  East  River  during  this 
security  zone.  This  zone  is  generally 
enacted  from  8  a.m.  until  7  p.m.  during 
the  United  Nations  General  Assembly 
meetings.  Generally,  these  meetings  take 
place  from  Monday  through  Saturday 
for  two  consecutive  weeks.  Normally 
this  occurs  between  the  final  two  weeks 
of  September  and  the  first  two  weeks  of 
October. 

This  proposal  is  necessary-  to  protect 
the  Port  of  New  York/New  Jersey  and 
visiting  dignitaries  against  terrorism, 
sabotage  or  other  subversive  acts  and 
incidents  of  a  similar  nature  during  the 
dignitaries'  meetings  at  the  United 
Nations  Headquarters.  This  security 
zone  has  been  narrowly  tailored,  in 
consultation  with  the  United  States 
Secret  Service  and  the  maritime 


36394 


Federal  Register/ Vol.  65,  No.  Ill /Thursday.  June  8.  2000 / Proposed  Rules 


Federal  Register /Vol.  65.  No.  Ill /Thursday,  June  8,  2000  /  Proposed  Rules 


36395 


industr>',  to  impose  the  least  impact  on 
maritime  interests  yet  provide  the  level 
of  security  deemed  nticessarv'. 

The  second  proposed  security  zone  at 
United  Nations  Headquarters  includes 
all  waters  of  the  East  River  north  of  a 
line  drawn  from  approximate  position 
40°44'37''N,  073''58'16.5"  W  (the  hase  of 
East  35th  Street.  Manhattan),  to 
approximate  position  40°44'23''N, 
073^57'44.5''W  (Hunters  Point.  Long 
Island  City),  and  south  of  the 
Queensboro  Bridge.  Marine  traffic  will 
not  be  able  to  transit  through  this 
portion  of  the  East  River  because  the 
proposed  zone  extends  bank  to  bank, 
and  there  are  no  alternate  routes 
available  in  the  river  to  go  around  the 
zone.  This  proposed  zone  extends  bank 
to  bank  while  the  President  of  the 
United  States  addresses,  or  is  in 
attendance  at,  the  United  Nations 
General  Assembly.  Generally,  this  zone 
will  only  be  activated  once  per  year 
during  one  day  of  the  annual  UN 
General  Assembly  meeting  during  the 
Presidential  address  or  while  the 
President  is  in  attendance.  This  address 
has  been  held  during  the  final  week  of 
September  for  the  past  two  years 
However,  due  to  the  late  notification  of 
the  daily  security  requirements  from  the 
Secret  Ser\'ice.  there  was  insufficient 
time  to  follow  notice  and  comment 
rulemaking  to  give  the  public  the 
opportunity  to  comment  on  the 
propo.sed  location  and  size  of  the  zones. 
The  (loast  Guard  expects  this  zone  to  be 
activated  for  only  2.5  hours  during  the 
morning  and  3  hours  during  the 
afternoon. 

This  proposal  is  necessary  to  protect 
the  Port  of  New  York/New  jersey,  the 
President  of  the  United  States,  and 
visiting  dignitaries  against  terrorism, 
sabotage  f)r  other  subversive  acts  and 
incidents  of  a  similar  nature  during 
visits  by  the  President  of  the  United 
States  and  dignitaries'  meetings  at  the 
United  Nations  Headquarters.  This 
security  zone  has  been  narrowly 
tailored,  in  consultation  with  the  United 
States  Secret  Service  and  the  maritime 
industry,  to  impose  the  least  impact  on 
maritime  interests  yet  provide  the  level 
of  security  deemed  necessary. 

The  actual  dates  that  these  security 
zones  will  be  activated  are  not  known 
by  the  Coast  Guard  at  this  time.  Coast 
Guard  Activities  New  York  will  give 
notice  of  the  activation  of  each  security 
zone  by  all  appropriate  means  to 
provide  the  widest  publicity  among  the 
affected  segments  of  the  public.  Marine 
information  broadcasts  will  normally  be 
made  for  these  security  zones  beginning 
24  to  48  hours  before  the  zone  is 
enacted.  Facsimile  broadcasts  will  also 
be  made  to  notify  the  public.  The  Coast 


Guard  expects  that  the  notice  of  the 
activation  of  each  permanent  security 
zone  in  this  rulemaking  will  normally 
be  made  less  than  seven  days  before  the 
zone  is  actually  activated. 

The  two  new  security  zones  are  being 
proposed  to  ensure  the  Coast  Guard  can 
provide  the  U.S.  Secret  Service  with  the 
services  they  require  to  protect  the  Port 
of  New  York/New  Jersey  and  visiting 
dignitaries  in  a  timely  manner.  This 
proposal  will  also  give  the  marine 
community  the  opportunity  to  comment 
on  the  proposed  zones  location  and  size. 

This  proposed  rule  revises  33  CFR 
165.164  by  renaming  the  section 
heading  to  "Dignitary  Arrival/Departure 
and  United  Nations  Meetings,  New 
York,  NY"  and  adding  two  new  East 
River  locations  to  the  listed  zones. 

Regulatory  Evaluation 

This  proposed  rule  is  not  a 
"significant  regulatory  action"  under 
section  3(f)  of  Executive  Order  12866 
and  does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  Order.  The  Office 
t)f  Management  and  Budget  has  not 
reviewed  it  under  that  Order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040. 
February  26,  1979). 

We  expect  the  economic  impact  of 
this  proposed  rule  to  be  so  minimal  that 
a  full  Regulator^'  Evaluation  under 
paragraph  lOe  of  the  regulatory  policies 
and  procedures  of  DOT  is  unnecessary. 

This  finding  is  based  on  the  fact  that 
we  anticipate  these  security  zones  will 
be  activated  on  an  average  of  12  times 
per  year,  and  the  minimal  time  that 
vessels  will  be  restricted  from  the  zones. 
Marine  traffic  will  still  be  able  to  transit 
through  the  eastern  100  yards  of  the 
western  channel  and  recreational  traffic 
will  also  be  able  to  transit  through  the 
eastern  channel  of  the  East  River  while 
the  first,  smaller  security  zone  at  the 
United  Nations  Headquarters  is  enacted. 
We  anticipate  that  the  second  security 
zone  at  the  United  Nations 
Headquarters,  shutting  down  the  East 
River  in  the  vicinity  of  the  United 
Nations  Headquarters,  will  only  be 
activated  once  per  year  during  one  day 
of  the  annual  U.N.  Cieneral  Assembly 
meeting  during  the  Presidential  address. 
This  zone  that  shuts  down  the  East 
River  will  normally  only  be  in  effect  for 
2.5  hours  during  the  morning  and  3 
hours  during  the  afternoon.  Extensive 
advance  notifications  will  be  made  to 
the  maritime  community  via  facsimile 
and  marine  information  broadcasts. 
These  security  zones  have  been 
narrowly  tailored  to  impose  the  least 
impact  on  maritime  interests  yet 


provide  the  level  of  security  deemed 
necessary. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  considered 
whether  this  proposed  rule  would  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities "  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owrned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50.000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantia]  number  of  small 
entities. 

This  proposed  rule  would  affect  the 
following  entities,  some  of  which  might 
be  small  entities:  the  owners  or 
operators  of  vessels  intending  to  transit 
or  anchor  in  a  portion  of  the  Port  of  New 
York/New  Jersey  during  the  times  these 
zones  are  activated. 

These  security  zones  would  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities  for 
the  following  reasons:  Vessel  traffic 
could  transit  through  the  eastern  100 
yards  of  the  western  channel  of  the  East 
River  during  the  smaller  security  zone 
that  is  enacted  when  the  President  of 
the  United  States  is  not  addressing  the 
Assembly.  Recreational  traffic  could 
also  transit  through  the  eastern  channel 
of  the  East  River  during  this  same 
security  zone.  Before  the  effective 
period,  we  would  issue  maritime 
advisories  widely  available  to  users  of 
the  Port  of  New  York/New  Jersey  by 
facsimile  and  marine  information 
broadcasts. 

If  you  think  that  your  business, 
organization,  or  governmental 
jurisdiction  qualifies  as  a  small  entity 
and  that  this  rule  would  have  a 
significant  economic  impact  on  it, 
please  submit  a  comment  (see 
ADDRESSES)  explaining  why  you  think  it 
qualifies  and  how  and  to  what  degree 
this  rule  would  economically  affect  it. 

Assistance  for  Small  Entities 

Under  section  213(a}  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
we  want  to  assist  small  entities  in 
understanding  this  proposed  rule  so  that 
they  can  better  evaluate  its  effects  on 
them  and  participate  in  the  rulemaking. 
If  the  rule  would  affect  your  small 
business,  organization,  or  governmental 
jurisdiction  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  contact  Lieutenant 


M.  Day,  Waterways  Oversight  Branch, 
Coast  Guard  Activities  New  York  (718) 
354-4012. 

Collection  of  Information 

This  proposed  rule  would  call  for  no 
new  collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520.). 

Federalism 

We  have  analyzed  this  proposed  rule 
under  E.O.  13132  and  have  determined 
that  this  rule  does  not  have  implications 
for  federalism  under  that  Order. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  governs 
the  issuance  of  Federal  regulations  that 
require  unfunded  mandates.  An 
unfunded  mandate  is  a  regulation  that 
requires  a  State,  local,  or  tribal 
government  or  the  private  sector  to 
incur  direct  costs  without  the  Federal 
Government's  having  first  provided  the 
funds  to  pay  those  costs.  This  proposed 
rule  would  not  impose  an  unfunded 
mandate. 

Taking  of  Private  Property 

This  proposed  rule  would  not  effect  a 
taking  of  private  property  or  otherwise 
have  taking  implications  under  E.O. 
12630.  Goverrunental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  proposed  rule  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
E.O.  12988.  Civd  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  proposed  rule 
under  E.O.  13045.  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  concern  an  environmental  risk 
to  health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Environment 

We  considered  the  environmental 
impact  of  this  proposed  rule  and 
concluded  that,  under  figure  2-1, 
paragraph  34(g),  of  Commandant 
Instruction  M16475.1C,  this  proposed 
rule  is  categorically  excluded  firom 
further  environmental  documentation. 
This  proposed  rule  fits  paragraph  34(g) 
as  it  would  establish  two  security  zones. 
A  "Categorical  Exclusion 
Determination"  is  available  in  the 
docket  where  indicated  under 
ADDRESSES. 


List  of  Sub)ects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  Part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  .50  L'.S.C.  191: 
33  CFR  1.05- Kg),  6.04-1.  6.04-€.  160.5;  49 
CFR  1.46. 

2.  In  §  165.164,  revise  the  section 
heading  and  paragraphs  (a)(4)  and  (a)(5), 
and  add  new  paragraphs  (a)(6)  and  (a)(7) 
to  read  as  follows: 

§  1 65. 1 64  Security  Zones:  Dign  itary 
Arrival/Departure  and  United  Nations 
Meetings,  New  York,  NY. 

(a)*   *   * 

(4)  Location.  All  waters  of  the  East 
River  bound  by  the  following  points: 
40°44'37"N,  073°58'16.5''W  (the  base  of 
East  35th  Street,  Manhattan),  then  east 
to  40"44'34.5"N,  073°58'10.5"W  (about 
175  yards  offshore  of  Manhattan),  then 
northeasterly  to  40°45'29''N, 
073°57'26.5'"'W  (about  125  yards 
offshore  of  Manhattan  at  the 
Queensboro  Bridge),  then  northwesterly 
to  40°45'31"N,  073^57'30.5"W 
(Manhattan  shoreline  at  the  Queensboro 
Bridge),  then -southerly  to  the  starting 
point  at  40°44'37"N,  073°58'16.5"W.  All 
nautical  positions  are  based  on  North 
American  Datum  of  1983. 

(5)  Location.  All  waters  of  the  East 
River  north  of  a  line  drawn  from 
approximate  position  40°44'37"N, 
073°58'16.5"W  (the  base  of  East  35th 
Street,  Manhattan),  to  approximate 
position  40°44'23"N,  073°57'44.5"W 
(Hunters  Point,  Long  Island  City),  and 
south  of  the  Queensboro  Bridge.  All 
nautical  positions  are  based  on  North 
American  Datum  of  1983. 

(6)  The  seciuity  zone  will  be  activated 
30  minutes  before  the  dignitaries'  arrival 
into  the  zone  and  remain  in  effect  imtil 
15  minutes  after  the  dignitaries' 
departure  fi-om  the  zone. 

(7)  The  activation  of  a  particular  zone 
will  be  announced  by  facsimile  and 
marine  information  broadcasts. 


Dated:  May  30.  2000. 

R.E.  Bennis, 

Captain,  U.S.  Coast  Guard.  Captain  of  the 
Port.  New  York. 

(FR  Doc.  00-14506  Filed  6-7-00;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

36  CFR  Chapter  II 

Negotiated  Rulemaking  Advisory 
Committee;  Fixed  Anchors  in 
Wilderness 

agency:  Forest  Ser\'ice,  USDA. 
ACTION:  Negotiated  rulemaking:  public 
meetings. 

SUMMARY:  The  Secretar\'  of  Agriculture 
has  established  a  negotiated  rulemaking 
committee  to  develop  recommendations 
for  a  proposed  rule  for  the  placement, 
use.  and  removal  of  fixed  anchors  used 
for  recreational  rock  climbing  purposes 
in  congressionally  designated 
wilderness  areas  administered  by  the 
Forest  Service.  This  committee,  called 
the  Fixed  Anchors  in  Wilderness 
Negotiated  Rulemaking  Advisory 
Committee,  is  made  up  of  individuals 
representing  a  cross  section  of  interests 
with  a  definable  stake  in  the  outcome  of 
the  proposed  rule.  The  Committee  has 
been  established  in  accordance  with  the 
provisions  of  the  Federal  Advisory 
Committee  Act  and  will  be  engaged  in 
the  process  of  negotiated  rulemaking 
pursuant  to  the  provisions  of  the 
Negotiated  Rulemaking  Act. 
DATES:  The  first  two  meetings  of  the 
advisory'  conunittee  will  be  held  in 
Golden.  Colorado  on  June  27-28  and 
July  19-20.  The  meetings  are  scheduled 
from  10  a.m.  to  5:30  p.m.  on  the  first 
day  and  from  8:30  a.m.  to  3:00  p.m.  on 
the  second  day  of  each  session. 
ADDRESSES:  The  advisory  committee 
meetings  will  be  held  at  the  Rocky 
Mountain  Regional  Office,  Forest 
Service,  740  Simms  Street.  Golden, 
Colorado. 

FOR  FURTHER  INFORMATION  CONTACT:  Jerry 
Stokes,  Recreation,  Heritage,  and 
Wilderness  Resources,  (202)  205-0956. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  October  29,  1999,  the  Secretary  of 
Agriculture  published  in  the  Federal 
Register  a  notice  of  intent  (64  FR  58368) 
to  establish  a  negotiated  rulemaking 
advisory  committee  to  assist  in  the 
development  of  a  proposed  rule 
regarding  the  placement,  use,  and 
removal  of  fixed  anchors  in 
congressionally  designated  wilderness 
areas  administered  by  the  Forest 
Service.  The  Secretary'  received  over 
1,300  responses  on  the  notice  of  intent. 
All  of  the  comments  are  available  for 
public  inspection  at  the  Forest  Sen'ice's 
national  office  in  Washington.  DC. 
Arrangements  to  view  the  comments 
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mav  be  made  by  cDHtactiii^;  thn  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT 

The  Secretary  has  determined  to 
proceed  with  resolving  the  issue  on  the 
placement,  use  and  removal  of  fixed 
anchors  in  the  wilderness  areas  on 
National  Forest  System  lands  throu^h 
the  negotiated  rulemaking  process 
pursuant  to  the  Negotiated  Rulemaking 
Act,  5  U.S.C.  561  et  seq.  An  advisory 
committee  has  been  established  which 
consists  of  an  agency  representative  and 
other  parties  representing  a  broad  cross 
section  of  the  interests  significantly 
affected  by  the  rulemaking.  Through  a 
series  of  meetings,  the  members  of  the 
advisory  committee  are  expected  to 
negotiate  in  good  faith  to  reach  a 
consensus  on  recommendations  for  a 
proposed  rule. 

Tne  Committee's  meetings  will  serve 
as  a  forum  in  which  the  committee 
members  can  discuss  issues  involved  in 
regulating  the  use  of  fixed  anchors  for 
recreational  climbing  purposes  in 
wilderness  areas  administered  by  the 
Forest  Service.  This  process  is  expected 
to  enable  the  agency  to  develop  and 
promulgate  effective  regulations 
governing  the  use  of  these  devices 
within  wilderness  areas  on  National 
Forest  System  lands 

The  meetings  of  the  Committee  will 
be  open  to  the  public  so  that  individuals 
who  are  not  part  of  the  Committee  may 
attend  and  observe.  Any  person 
attending  the  Committfie  meetings  may 
address  the  Committee,  if  time  permits, 
and  may  fde  written  statements  with  the 
Committee 

Consistent  with  FACA  requirements. 
the  facilitator  must  prepare  summaries 
of  each  Committee  meeting  These 
summaries  and  all  documents  submitted 
to  the  Committee  must  be  placed  in  the 
rulemaking  docket,  which  is  available 
for  public  inspection  through  the 
contact  person  named  in  this  notice 

Committee  Membership 

The  members  of  the  committee,  and 
their  affdiation,  if  any,  are  listed  as 
follows:  Lloyd  Atheam,  American 
Alpine  Club.  Golden,  CX);  Kathleen 
Beamer,  Recreation  Equipment 
Incorporated.  Seattle,  WA;  Frank  Buono. 
retired  National  Park  Service  Assistant 
Superintendent.  Prineville,  OR;  David 
Custer,  recreational  rock  climber. 
Cambridge,  MA;  Sam  Davidson.  The 
Access  Fund,  Salinas.  C^A;  Larry  Ciadt. 
Forest  Service,  Washington,  D(^;  Brian 
Huse,  National  Parks  and  Conservation 
Association,  Oakland.  CA;  Stefan 
Jackson,  National  Outdoor  Leadership 
School.  Bridgton.  ME;  Myma  Johnson, 
Outdoor  Recreation  Coalition  of 
America.  Boulder,  CO;  Jon  Krakauer. 


author/mountain  climber.  Boulder.  CO; 
Craig  Mackev.  Outward  Bound.  Golden. 
CX).  John  McCarthv.  Idaho  Conservation 
League.  Boise.  ID;  William  Maher  Jr.. 
recTeational  climber.  Alexandria.  VA; 
Patrick  Mullaney.  The  Mountaineers. 
.Seattle.  WA.  Douglas  Medville.  National 
Speological  Society.  VA;  George  Nickas, 
Wilderness  Watch^  Mi.s.soula.  MT;  Phil 
Powers.  The  American  Mountain  Guide 
Association.  Lander.  \Vy;  Kevin 
Proescholdt.  Friends  of  the  Boundary- 
Waters  Wilderness,  Minneapolis.  MN; 
Scott  Silver.  Wild  Wilderness,  Bend, 
OR;  Jay  Watson,  The  Wilderness 
Society,  San  Francisco.  CA;  Jeff  Widen. 
The  Sierra  Club,  Durango.  CO;  Rick 
Wilcox,  Mountain  Rescue  Service, 
Eaton,  NH;  and  Steve  Wolper, 
recreational  rock  climber,  Ketchum,  ID 

Dated    M,1V   U,  2U0U 
Hilda  Diaz-Soltero. 

AssDi  latf  C.hiH  for  \citural  Hi'sourcfs 
|KR  !)()(    (10-14 :U)<)  Filed  6-7-00,  a  4.5  am] 
BILLING  CODE  3410-1 1-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[IN117-1b;  FRL-6708-1] 

Approval  and  Promulgation  of  State 
Implementation  Plans;  Indiana 

AGENCY:  Environmental  Protection 
Agency  (EPA), 
ACTION:  Proposed  rule. 


SUMMARY:  EPA  is  proposing  to  approve 
nine  negative  declarations  submitted  by 
the  State  of  Indiana  on  November  8, 
1999.  and  January  10.  2000  Each  of 
these  negative  declarations  concerns 
sources  located  in  Lake  and  Porter 
Counties  which  are  classified  as  a  severe 
nonattainment  area  for  the  pollutant 
ozone.  Each  of  the  negative  declarations 
indicates  that  the  State  has  searched  its 
emissions  sourc:e  inventory  for  Lake  and 
Porter  Counties  and  determined  that 
there  are  no  unregulated  sources  with  a 
potential  to  emit  25  tons  per  year  or 
more  of  volatile  organic  compounds 
(VOC)  in  the  following  source 
categories:  aerospace  coating  operations, 
industrial  clean  up  solvents,  industrial 
wastewater  processes,  offset 
lithographic  operations,  busine.ss 
plastics,  automotive  plastics,  and 
synthetic  organic  chemical 
manufacturing  industries  (.SCX^MI)  batch 
processes,  reactors  and  distillation 
units. 

DATES:  Written  comments  must  be 
received  on  or  before  July  10.  2000. 


ADDRESSES:  Written  comments  should 
be  mailed  to:  J.  Elmer  Bortzer,  Chief 
Regulation  Development  Section.  Air 
Programs  Branch  (AR-18J). 
Environmental  Protection  Agency. 
Region  5.  77  West  Jackson  Boulevard. 
Chicago.  Illinois  60604. 

Copies  of  the  State  submittal  are 
available  for  inspection  at:  Regulation 
Development  Section.  Air  Programs 
Branch  (AR-lBj),  Environmental 
Protection  Agency.  Region  5.  77  West 
Jackson  Boulevard.  Chicago,  Illinois 
60604. 

FOR  FURTHER  INFORMATION  CONTACT: 

Randolph  O.  Cano,  Environmental 
Protection  Specialist,  Regulation 
Development  Section,  Air  Programs 
Branch  (AR-18J),  Environmental 
Protection  Agency,  Region  5.  77  West 
Jackson  Boulevard.  Chicago,  Illinois 
60604, (312)  886-6036. 

SUPPLEMENTARY  INFORMATION: 

Throughout  this  document  wherever 
"we",  "us"  or  "our"  are  used  we  mean 
EPA. 

Table  of  Contents 

I  What  action  is  EPA  taking  today? 

II.  Where  can  !  find  more  information  about 

this  proposal  and  the  corresponding 

direct  final  rule' 

I.  What  Action  Is  EPA  Taking  Today? 

EPA  is  proposing  to  approve  nine 
negative  declarations  submitted  by  the 
State  of  Indiana  on  November  8,  1999, 
and  January  10.  2000.  Each  of  these 
negative  declarations  concerns  a 
category  of  sources  located  in  Lake  and 
Porter  Counties  which  are  classified  as 
a  severe  nonattainment  area  for  the 
pollutant  ozone.  Each  of  the  negative 
declarations  indicates  that  the  State  has 
searched  its  emissions  source  inventory 
for  Lake  and  Porter  Counties  and 
determined  that  there  are  no 
unregulated  sources  with  a  potential  to 
emit  25  tons  per  year  or  more  of  volatile 
organic  compounds  (VOC)  in  the 
following  source  categories:  aerospace 
coating  operations,  industrial  clean  up 
solvents,  industrial  wastewater 
processes,  offset  lithographic 
operations,  business  plastics, 
automotive  plastics,  and  synthetic 
organic  chemical  manufacturing 
industries  (SOCMI)  batch  processes, 
reactors  and  distillation  units. 

II.  Where  Can  I  Find  More  Information 
About  This  Proposal  and  the 
Corresponding  Direct  Final  Rule? 

For  additional  information  see  the 
direct  final  rule  published  in  the  final 
rules  section  of  this  Federal  Register. 
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Dated:  May  24.  2000. 
Francis  X.  Lyons, 
Regional  Administrator.  Region  5. 
|FR  Doc.  00-1,3842  Filed  6-7-00;  8:45  am] 
BILUNG  CODE  6560-50-l> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[IN112-1b;  FRL-6708-4] 

Approval  and  Promulgation  of  State 
Implementation  Plans;  Indiana 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  approve 
nine  negative  declarations  submitted  by 
the  State  of  Indiana  on  November  8. 
1999.  Each  of  these  negative 
declarations  concerns  sources  located  in 
Clark  and  Floyd  Counties  which  are 
classified  as  a  moderate  nonattainment 
area  for  the  pollutant  ozone.  Each  of  the 
negative  declarations  indicates  that  the 
State  has  searched  its  emissions  source 
inventory  for  Clark  and  Floyd  Counties 
and  determined  that  there  are  no 
unregulated  sources  with  a  potential  to 
emit  100  tons  per  year  or  more  of 
volatile  organic  compounds  (VOC)  in 
the  following  source  categories: 
aerospace  coating  operations,  industrial 
clean  up  solvents,  industrial  wastewater 
processes,  offset  lithographic  printing, 
business  plastics,  automotive  plastics, 
and  synthetic  organic  chemical 
manufacturing  industries  (SOCMI)  batch 
processes,  reactors  and  distillation 
units. 

DATES:  Written  comments  must  be 
received  on  or  before  July  10,  2000. 
ADDRESSES:  Written  comments  should 
be  mailed  to:  J.  Elmer  Bortzer.  Chief. 
Regulation  Development  Section.  Air 
Programs  Branch  (AR-18J). 
Environmental  Protection  Agency. 
Region  5.  77  West  Jackson  Boulevard. 
Chicago,  Illinois  60604. 

Copies  of  the  State  submittal  are 
available  for  inspection  at:  Regulation 
Development  Section,  Air  Programs 
Branch  (AR-18J).  Environmental 
Protection  Agency.  Region  5.  77  West 
Jackson  Boulevard.  Chicago,  Illinois 
60604. 

FOR  FURTHER  INFORMATION  CONTACT: 

Randolph  O.  Cano,  Environmental 
Protection  Specialist.  Regulation 
Development  Section,  Air  Programs 
Branch  (AR-18J),  Environmental 
Protection  Agency,  Region  5.  77  West 
Jackson  Boulevard.  Chicago,  Illinois 
60604. (312)  886-6036. 


SUPPLEMENTARY  INFORMATION: 

Throughout  this  document  wherever 
"we,"  "us"  or  "our"  are  used  we  mean 
EPA. 

Table  of  Contents 

I.  What  action  is  EPA  taking  today? 

II.  Where  can  I  find  more  information  about 

this  proposal  and  the  corresponding 
direct  final  rule? 

I.  What  Action  Is  EPA  Taking  Today? 

EPA  is  proposing  to  approve  nine 
negative  declarations  submitted  by  the 
State  of  Indiana  on  November  8,  1999. 
Each  of  these  negative  declarations 
concerns  a  category  of  sources  located 
in  Clark  and  Floyd  Counties  which  are 
classified  as  a  moderate  nonattainment 
area  for  the  pollutant  ozone.  Each  of  the 
negative  declarations  indicates  that  the 
State  has  searched  its  emissions  source 
inventory  for  Clark  and  Floyd  Counties 
and  determined  that  there  are  no 
unregulated  sources  with  a  potential  to 
emit  100  tons  per  year  or  more  of 
volatile  organic  compounds  (VOC)  in 
the  following  source  categories: 
aerospace  coating  operations,  industrial 
clean  up  sclvents,  industrial  wastewater 
processes,  offset  lithographic  printing, 
business  plastics,  automotive  plastics 
and  synthetic  organic  chemical 
manufacturing  industries  (SOCMI)  batch 
processes,  reactors  and  distillation 
units. 

II.  Where  Can  I  Find  More  Information 
About  This  Proposal  and  The 
Corresponding  Direct  Final  Rule? 

For  additional  information  see  the 
direct  final  rule  published  in  the  final 
rules  section  of  this  Federal  Register. 

Dated:  May  24.  2000. 
Francis  X.  Lyons, 

Regional  Administrator.  Region  5. 

|FR  Doc.  00-1.3840  Filed  6-7-00:  8:45  am] 

BILUNG  CODE  6S60-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA241 -0238b;  FRL-6709-2] 

Revisions  to  the  California  State 
Implementation  Plan,  Santa  Barbara 
County  Air  Pollution  Control  District 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  approve 
a  revision  to  the  Santa  Barbara  Countv 
Air  Pollution  Control  District 
(SBCAPCD)  portion  of  the  California 
State  Implementation  Plan  (SIP).  This 


revision  concerns  volatile  organic 
compound  (VOC)  emissions  from  metal 
parts  coating  operations.  We  are 
proposing  to  approve  a  local  rule  to 
regulate  these  emission  sources  under 
the  Clean  Air  Act  as  amended  in  1990 
(CAAortheAct). 

DATES:  Any  comments  on  this  proposal 
must  arrive  by  July  10,  2000. 

ADDRESSES:  Mail  comments  to  Andy 
Steckel.  Rulemaking  Office  Chief  (AIR- 
4).  U.S.  Environmental  Protection 
Agency,  Region  IX,  75  Haw^ome 
Street,  San  Francisco,  CA  94105-3901. 

You  can  inspect  copies  of  the 
submitted  SEP  revision  and  EPA's 
technical  support  document  (TSD)  at 
our  Region  IX  office  during  normal 
business  hours.  You  may  also  see  a  copy 
of  the  submitted  SIP  revision  at  the 
following  locations: 

California  Air  Resources  Board. 
Stationarv'  Source  Division.  Rule 
Evaluation  Section.  2020  "L"  Street. 
Sacramento,  CA  95812:  and.  Santa 
Barbara  County  Air  Pollution  Control 
District,  26  Castilian  Drive,  Suite  B-23. 
Goleta.CA  93117. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jerald  S.  Wamsley.  Rulemaking  Office 
(Air-4).  U.S.  Environmental  Protection 
Agency.  Region  IX,  (415)  744-1226. 

SUPPLEMENTARY  INFORMATION:  This 
proposal  concerns  SBC.^PCD  Rule  330. 
Surface  Coating  of  Metal  Parts  and 
Products.  In  the  Rules  and  Regulations 
section  of  this  Federal  Register.  EPA  is 
approving  this  local  rule  in  a  direct  final 
action  without  prior  proposal  because 
we  believe  this  SIP  revisions  is  not 
controversial.  However,  if  we  receive 
adverse  comments,  we  will  publish  a 
timely  withdrawal  of  the  direct  final 
rule  and  address  the  comments  in 
subsequent  action  based  on  this 
proposed  rule.  We  do  not  plan  to  open 
a  second  comment  period,  so  anyone 
interested  in  commenting  should  do  so 
at  this  time.  If  we  do  not  receive  adverse 
comments,  no  further  activity  is 
planned.  For  further  information,  please 
see  the  direct  final  action. 

Dated:  May  2A.  2000. 
Felicia  Marcus. 

Regional  Administrator.  Region  IX. 

[FR  Doc.  00-14174  Filed  6-7-00;  8:45  am] 

BILUNG  CODE  6S60-50-P 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[WI88-01-7319b;  FRL-«706-41 

Approval  and  Promulgation  of  State 
implMnantation  Plans;  Wisconsin; 
SIta-SpacifIc  Ravlsion  for  Uniroyal 
Englnaarad  Products 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 


SUMMARY:  We  are  proposing  to  approve 
a  site  specific  revision  to  the  volatile 
organic  compound  (VCXT)  control 
requirements  for  Uniroyal  Engineered 
Products,  Inc..  located  in  Stoughton. 
Wisconsin.  The  Wisconsin  Department 
of  Natural  Resources  (WDNR)  submitted 
this  State  Implementation  Plan  (SIP) 
revision  on  October  30,  1999  and 
revised  it  on  February  17.  2000.  Our 
approval  of  this  revision  would  make 
federally  enforceable  the  State's 
February  7.  2000.  Consent  Order  AM- 
99-900,  which  establishes  alternate 
control  requirements  for  Uniroyal.  In 
the  final  rules  section  of  this  Federal 
Register,  we  are  approving  the  SIP 
revision  as  a  direct  final  rule  without 
prior  proposal,  because  we  view  this  as 
a  noncontroversial  revision  amendment 
and  anticipate  no  adverse  comments.  A 
detailed  rationale  for  the  approval  is  set 
forth  in  the  direct  final  rule.  If  no 
adverse  comments  are  received  in 
response  to  this  action,  no  further 
activity  is  contemplated  in  relation  to 
this  proposed  rule.  If  we  receive  adverse 
comments,  we  will  withdraw  the  direct 
final  rule  and  we  will  address  all  public 
comments  received  in  a  subsequent 
final  rule  based  on  this  proposed  rule. 
We  will  not  institute  a  second  comment 
period  on  this  action.  Any  parties 
interested  in  commenting  on  this  action 
should  do  so  at  this  time. 
DATES:  We  must  receive  written 
comments  on  this  proposed  action  by 
July  10.  2000. 

ADDRESSES:  Send  written  comments  tcj: 
Carlton  T.  Nash.  Chief,  Regulation 
Development  Section,  Air  Programs 
Branch  (AR-ISJ),  EPA  Region  5.  77 
West  Jaclison  Boulevard,  Chicago, 
Illinois  60604-3590. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  D'Agostino,  Regulation 
Development  Section,  Air  Programs 
Branch  (AR-18J).  EPA  Region  5,  77 
West  Jackson  Boulevard,  Chicago. 
Illinois  60604.  (312)  886-1767. 
SUPPLEMENTARY  INFORMATION:  For 
additional  information,  see  the  Direct 
Final  notice  which  is  located  in  the 


Rules  s(H;tion  of  this  Federal  Register. 

Copies  of  the  request  and  the  EPA's 
analvsis  are  available  for  inspection  at 
the  above  address.  (Please  telephone 
Kathleen  DAgostino  at  (312)  886-1767 
before  visiting  the  Region  5  Office.) 

.Authority:  42  U  S.C.  7401  et  seq. 

Ddlt'il    May  12.  2()()0 
Robert  Springer, 

Acting  Rfffional  Administrator.  Region  5 
(FR  Dot    0()-1417H  Filed  6-7-00;  8:45  am| 

MLUNO  cooe  asao-so-p 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  70 

[QA-T5-2O0O-01b;  FRL-6711-1] 

Clean  Air  Act  Proposed  Full  Approval 
of  Operating  PermK  Program;  Georgia 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

SUMMARY:  EPA  proposes  full  approval  of 
the  operating  permit  program  of  the 
State  of  Georgia.  In  the  final  rules 
section  of  this  Federal  Register,  EPA  is 
approving  the  States  operating  permit 
program  as  a  direct  final  rule  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  An  explanation  for  the 
approval  is  set  forth  in  the  direct  final 
rule.  If  no  adverse  comments  are 
received  in  response  to  this  action,  no 
further  activity  is  contemplated.  If  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public:  comments  will  be  addressed  in  a 
subsequent  final  rule  based  on  this 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
should  do  so  at  this  time. 

DATES:  Written  comments  must  be 
received  by  July  10,  2000. 

ADDRESSES:  Address  comments  to  Kim 
Pierce.  Regional  Title  V  Program 
Manager,  Operating  Source  Section,  Air 
&  Radiation  Technology  Branch,  EPA. 
61  Forsvlh  Street,  SW,  Atlanta.  Georgia 
30303.  Copies  of  the  State's  submittals 
and  other  supporting  documentation 
relevant  to  this  action  are  available  for 
inspection  during  normal  business 
hours  at  EPA.  Air  &  Radiation 
Technology  Branch,  61  Forsyth  Street. 
SW.  Atlanta.  Georgia  30303." 

FOR  FURTHER  INFORMATION  CONTACT:  Kim 

Pierce.  EPA,  Region  4,  at  (404)  562- 
9124. 


SUPPLEMENTARY  INFORMATION:  For 

additional  information  see  the  direct 
final  rule  which  is  published  in  the  final 
rules  section  of  this  Federal  Register. 

Dated    \U\   l.S.  2001). 
A.  Stanley  Meiburg, 
Acting Rfgional  Administrator.  Region  -I 
|FR  Uoi    00-14167  Filed  6-7-00;  8:4.S  ami 
BHJJNC  CODE  6S60-S0-i> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  70 
[TN-NASH-T5-2000-01b;  FHL-6710-8] 

Clean  Air  Act  Proposed  Approval  of 
Operating  Permit  Program  Revisions; 
Metropolitan  Government  of  Nashville- 
Davidson  County,  Tennessee 

AGENCY;  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  proposes  approval  of 
revisions  to  the  operating  permit 
program  of  the  Metropolitan 
Government  of  Nashville-Davidson 
County  (TN).  In  the  final  rules  section 
of  this  Federal  Register,  EPA  is 
approving  the  County's  operating  permit 
program  as  a  direct  final  rule  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  An  explanation  for  the 
approval  is  set  forth  in  the  direct  final 
rule.  If  no  adverse  comments  are 
received  in  response  to  this  action,  no 
further  activity  is  contemplated.  If  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  will  be  addressed  in  a 
subsequent  final  rule  based  on  this 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
should  do  so  at  this  time. 
DATES:  Written  comments  must  be 
received  by  July  10,  2000. 
ADDRESSES:  Address  comments  to  Kim 
Pierce.  Regional  Title  V  Program 
Manager.  Operating  Source  Section,  Air 
&  Radiation  Technology  Branch,  EPA, 
61  Forsyth  Street,  SW.  Atlanta,  Georgia 
30303.  Copies  of  the  County's 
submittals  and  other  supporting 
documentation  relevant  to  this  action 
are  available  for  inspection  during 
normal  business  hours  at  EPA,  Air  & 
Radiation  Technology  Branch,  61 
Forsvth  Street.  SW,  Atlanta,  Georgia 
30303. 

FOR  FURTHER  INFORMATION  CONTACT:  Kim 

Pierce.  EPA.  Region  4.  at  (404)  562- 
9124. 
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SUPPLEMENTARY  INFORMATION:  For 

additional  information  see  the  direct 
final  rule  which  is  published  in  the  final 
rules  section  of  this  Federal  Register. 

Dated:  May  19.  2000. 
A.  Stanley  Meiburg, 

Acting  Regional  Administrator.  Region  4. 
|FR  Doi:.  00-14170  Filed  6^7-00;  8:45  am] 
BILUNG  CODE  6560-5(M> 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  00-1144;  MM  Docket  No.  98-218;  RM- 
9388] 

Radio  Broadcasting  Services; 
Peterstowm,  WV 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule,  dismissal. 

SUMMARY:  This  Report  and  Order  grants 
a  pleading  seeking  dismissal  of  a 
petition  for  rule  making.  The  rule 
making  petition  had  requested  the 
allotment  of  Channel  244A  at 
Peterstown,  West  Virginia  and  was 
mutually  exclusive  with  an  application 
(File  No.  BMPH-9811161F)  of  Equus 
Communications  Inc.  ("Equus"), 
licensee  of  Station  WREL-FM,  Buena 
Vista,  Virginia.  With  the  dismissal  of  the 
rule  making  petition,  the  proceeding 
was  terminated  and  Equus's  application 
was  returned  to  the  Audio  Services 
Division,  Mass  Media  Bureau,  for 
further  action. 

FOR  FURTHER  INFORMATION  CONTACT:  R. 
Earthen  Gorman,  Mass  Media  Bureau, 
(202)  418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order  in  MM  Docket  No.  98-218, 
adopted  May  17,  2000,  and  released 
May  26,  2000.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC's  Reference 
Information  Center  at  Portals  II,  CY- 
A257.  445  12th  Street,  SW,  Washington, 
DC.  The  complete  text  of  this  decision 
may  also  be  purchased  from  the 
Commission's  copy  contractors. 
International  Transcription  Service, 
Inc.,  (202)  857-3800.  located  at  1231 
20th  Street.  NW  Washington.  DC  20036. 

Federal  Communications  Commission. 
lohn  A.  Karousos, 

Chief,  Allocations  Branch.  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
|FR  Doc.  00-14380  Filed  6-7-00;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  00-1154,  MM  Docket  No.  00-94.  RM- 
9883] 

Radio  Broadcasting  Services;  Aimont, 
ND 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  Morton 
County  Radio  seeking  the  allotment  of 
Channel  294A  to  Aimont.  ND,  as  the 
community's  first  local  aural  service. 
Petitioner  is  requested  to  provide 
information  showing  that  Aimont  is  a 
community  for  allotment  purposes. 
Channel  294A  can  be  allotted  to  Aimont 
without  the  imposition  of  a  site 
restriction,  at  coordinates  46—43-30  NL: 
101-30-07  WL.  Canadian  concurrence 
in  the  allotment  is  required  because 
Aimont  is  located  within  320  kilometers 
(200  miles)  of  the  U.S.-Canadian  border. 
DATES:  Comments  must  be  filed  on  or 
before  July  17,  2000,  and  reply 
comments  on  or  before  August  1,  2000. 
ADDRESSES:  Federal  Communications 
Commission,  445  12th  Street.  S.W., 
Room  TW-A325,  Washington.  DC 
20554.  In  addition  to  filing  comments 
with  the  FCC,  interested  parties  should 
serve  the  petitioner,  or  its  counsel  or 
consultant,  as  follows:  Randy  Parker, 
25415  Glenn  Loch.  The  Woodlands.  TX 
77380  (Petitioner). 
FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202)418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
00-94,  adopted  May  17,  2000,  and 
released  May  26,  2000.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center,  445  12th  Street,  SW. 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Services, 
hic,  (202)  857-3800,  1231  20th  Street, 
NW,  Washington,  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  ft-om  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 


Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

Federal  Communications  Commission. 

)ohn  A.  Karousos, 

Chief.  Allocations  Branch.  Policy  and  Rules 

Division.  Mass  .Media  Bureau. 

|FR  Doc  00-14378  Filed  6-7-00:  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  No.  00-1155,  MM  Docket  No.  00-93, 
RM-9881] 

Radio  Broadcasting  Services;  Lynn 
Haven,  FL 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  for  rule  making 
filed  on  behalf  of  Beacon  House 
Communications,  requesting  the 
allotment  of  Channel  282A  at  Lynn 
Haven,  Florida,  as  the  communit\'s  first 
local  FM  broadcast  ser\'ice.  The 
coordinates  for  Channel  282A  at  Lvrni 
Haven  are  30-11-20  NL  and  85-42-20 
WL.  There  is  a  site  restriction  8.3 
kilometers  (5.2  miles)  southwest  of  the 
community. 

DATES:  Comments  must  be  filed  on  or 
before  July  17.  2000.  and  reply 
comments  on  or  before  August  1,  2000. 
ADDRESSES:  Federal  Communications 
Commission,  Washington.  D.C.  20554. 
In  addition  to  filing  conunents  with  the 
FCC.  interested  parties  should  serve  the 
petitioner's  counsel,  as  follows:  Car\'  S. 
Tepper,  Booth,  Freret.  Imlay  &  Tepper, 
P.C.,  5101  Wisconsin  Avenue.  N.W., 
Suite  307,  Washington.  DC.  20016- 
4120. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathleen  Scheuerle.  Mass  Media 
Bureau,  (202)  418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summan,'  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
00-93.  adopted  May  17,  2000  and 
released  May  26,  2000.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the 
Commission's  Reference  Center. 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
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from  the  ('.oinniissuin's  i opv 
contractors.  InttTnatioiial  Transcription 
.Services.  Inc.,  12.n  2()th  Street.  NW  , 
Washington.  DC   2()();it).  (202)  H57-3H()(). 
facsimile  (202)  H.57-;iH()5 

Provisions  of  the  Ke^ulatorv 
Flexihilitv  Act  of  I'lHO  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 


Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  ('ommission 
consideration  or  court  review,  all  f\ 
partr  contacts  are  prohibited  in 
(Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFK  1  1204(b)  for  rules 
governing  permissible  ex  parte  contact. 


For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.41.=i  and  1.420. 

f-f'iii'r,il  (.iiinriHinii  .ilious  (luiiiinissHni 

|ohn  \.  Karnu<>os. 

I'hift.  AlliK  iitioiis  Hr(U)(  h.  /'o/zn  antl  Hull's 

IhxisKin.  .\/i;.ss  Mfilui  Hurroii 

|FK  Doc     ()(V-14,i7h  Fllcil  h-7-<)();  H  45  ,iml 
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Notices 


Federal  Register 

\'ol.   65.   No,    111 
Thursdaw   lune  8.  2000 


This  section  of  the  FEDERAL  REGISTER 
contains  (Jocuments  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section 


DEPARTMENT  OF  AGRICULTURE 

Submission  for  OMB  Review; 
Comment  Request 

June  2.  2000. 

The  Department  of  Agriculture  has 
submitted  the  following  information 
collection  requirement(s)  to  OMB  for 
review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Comments 
regarding  (a)  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(b)  the  acciuracy  of  the  agency's  estimate 
of  burden  including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology  should  be  addressed  to:  Desk 
Officer  for  Agriculture,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
(OMB),  Washington,  D.C.  20503  and  to 
Departmental  Clearance  Office,  USDA, 
OCIO,  Mail  Stop  7602,  Washington,  DC. 
2025Q-7602.  Comments  regarding  these 
information  collections  are  best  assured 
of  having  their  full  effect  if  received 
within  30  days  of  this  notification. 
Copies  of  the  submission(s)  may  be 
obtained  by  calling  (202)  720-6746. 

An  agency  may  not  conduct  or 
sponsor  a  collection  of  information 
unless  the  collection  of  information 
displays  a  currently  valid  OMB  control 
number  and  the  agencv  informs 
potential  persons  who  are  to  respond  to 
the  collection  of  information  that  such 
persons  are  not  required  to  respond  to 
the  collection  of  information  unless  it 


displays  a  currently  valid  OMB  control 
number. 

Rural  Housing  Service 

Title:  7  CFR  1951-A,  Account 
Servicing  Policies. 

OMB  Control  Number:  0575-0075. 

Summaiy  of  Collection:  The  Rural 
Housing  Ser\'ice  (RHS)  provides 
supervised  credit  in  the  form  of  Single 
Family  Housing,  Multi-Family  Housing, 
and  Community  Facility  loans  and 
grants.  Regulation  7  CFR  1951-A  sets 
forth  the  policies  and  procedures, 
including  the  collection  and  use  of 
information,  regarding  the  application 
of  payments  on  loans  made  under  the 
programs  administered  by  the  agencies 
and  the  return  of  paid-in-full  and 
satisfied  promissory  notes. 

Need  and  Use  of  the  Information: 
Information  collection  is  submitted  by 
Agency  borrowers  to  the  local  Agency 
office  servicing  the  county  in  which 
their  operation  is  located  and  is  used  bv 
agency  servicing  officials.  The 
collection  of  information  is  required 
only  when  needed  on  an  individual  case 
basis. 

Description  of  Respondents: 
Individuals  or  households;  business  or 
other  for-profit. 

Number  of  Respondents:  110, 

Frequency  of  Responses:  Reporting: 
On  occasion. 

Total  Burden  Hours:  28, 

Rural  Utilities  Service 

Title:  7  CFR  1 780,  Water  and  Waste 
Disposal  Loan  and  Grant  Program. 

OMB  Control  Number:  0572-NEW. 

Summary  of  Collection:  The  Rural 
Utilities  Service  (RUS)  is  authorized  by 
Section  306  of  the  Consolidated  Farm 
and  Rural  Development  Act  (7  U,S,C. 
1926)  to  make  loans  to  public  agencies, 
American  Indian  tribes,  and  nonprofit 
corporations  for  the  development  of 
drinking  water  and  wastewater,  and 
solid  waste  disposal  facilities  in  rural 
areas  of  up  to  10,000  residents.  These 
regulations  were  also  used  to  administer 
the  Community  Facilities  programs, 
whose  functions  the  Rural  Housing 
Service  also  had  assumed  from  Farmers 
Home  Administration  (FmHA)  and  _ 
Rural  Development  Administration 
(RDA).  RUS  amended  the  regulations  to 
establish  separate  regulations  for  the 
Water  and  Waste  Disposal  programs. 
RUS  also  replaced  references  to  FmHA 
and  RDA  with  references  to  RUS  and  its 
officials. 


Need  and  Use  of  the  Information: 
RUS  state  and  field  offices  will  collect 
information  from  applicants,  borrowers, 
and  consultants  to  determine  eligibilitv 
and  project  feasibilitv-,  and  to  ensure 
borrowers  operate  on  a  sound  basis  and 
use  loan  and  grant  funds  for  authorized 
purposes.  Failure  to  collect  proper 
information  could  result  in  improper 
determinations  of  eligibility  or  improper 
use  of  funds. 

Description  of  Respondents:  State, 
Local  or  Tribal  Government;  Not-for- 
profit  institutions. 

Number  of  Respondents:  5,800. 

Frequency  of  Responses: 
Recordkeeping;  reporting:  On  occasion: 
Weekly;  Annually, 

Total  Burden  Hours:  134.240. 

Animal  and  Plant  Health  Inspection 
Service 

Title:  Federal  Plant  Pest  and  Noxious 
Weeds  Regulations. 

OMB  Control  Number:  0579-0054. 

Summary  of  Collection:  The  Plan 
Protection  and  Quarantine  Program  of 
the  Animal  and  Plant  Health  Inspection 
Service  (APHIS),  United  States 
Department  of  Agriculture  is 
responsible  for  preventing  plant  pests 
and  noxious  weeds  from  entering  the 
United  States,  preventing  the  spread  of 
pests  and  weeds  not  widely  distributed 
in  the  United  States,  and  eradicating 
those  imported  pests  and  weeds  when 
eradication  is  feasible.  Section  150bb  of 
the  Federal  Plant  Pest  Act  (7  U,S.C, 
150aa-150jj)  and  Section  4(a)  of  the 
Federal  Noxious  Weed  Act  (7  U.S.C. 
2801-2813)  provide  that  no  plant  pest 
or  noxious  weed  can  be  moved  from  a 
foreign  country'  into  or  through  the 
United  States,  or  interstate,  unless  the 
movement  is  authorized  under  a  permit 
issued  by  the  Secretan.'  of  Agriculture 
and  the  movement  is  carried  out  in 
accordance  with  the  conditions  the 
Secretary-  may  prescribe  to  prevent  the 
dissemination  of  plant  pests  or  noxious 
weeds  into  the  United  States.  APHIS 
will  collect  information  using  forms 
PPQ525A,  526.  526-1.  and  519. 

Need  and  Use  of  the  Information: 
APHIS  will  collect  information  to 
evaluate  the  risk  associated  with  the 
proposed  movement  of  plant  pest, 
noxious  weeds,  and  soil.  APHIS  will 
also  collect  information  to  monitor 
operations  at  facility  to  ensure  permit 
conditions  are  being  met.  The 
information  is  used  to  determine 
whether  a  permit  can  be  issued,  and 
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also  to  develop  risk-mitigating 
conditit)ns  for  the  proposed  movement. 
If  the  information  were  not  collected. 
APHIS'  ability  to  protect  the  United 
States  from  a  plant  pest  or  noxious  weed 
incursion  would  be  significantly 
compromised. 

Description  of  Respondents:  Business 
or  other  for-profit;  individuals  or 
households;  Federal  Clovernment;  State. 
Local  or  Tribal  Government. 

Number  of  Respondents:  40.3 1 2. 

Frequency  ol  Responses:  Reporting: 
On  occasion. 

Total  Burden  Hours:  :1H.13.3 

Animal  and  Plant  Health  Inspection 
Service 

Title:  (lonifer  Solid  Wood  Packing 
Material  to  China.  E.xport  Certification. 

OMB  Control  Number:  0579-0147 

Summan-  of  Collection:  The  Plant 
Protection  and  Quarantine  Program  of 
the  Animal  and  Plant  Health  Inspection 
Service  (APHIS).  United  States 
Department  of  Agriculture  is 
responsible  for  preventing  plant 
diseases  or  insect  pest  from  entering  the 
United  States,  preventing  the  spread  of 
pests  not  widely  distributed  in  the 
United  States,  and  eradicating  those 
imported  pests  and  weeds  when 
eradication  is  feasible.  The  Federal 
Plant  Pest  Act  authorizes  the 
Department  to  carr\'  out  this  mission. 
APHIS  provides  export  certification 
services  to  assure  other  countries  that 
the  plants  and  plant  products  (as  well 
as  associated  packing  materials)  they  are 
receiving  from  the  United  States  are  free 
of  prohibited  (or  regulated)  plant 
diseases  and  insect  pest.  Effective 
January  1.  2000.  the  government  of 
China  requires  goods  from  the  United 
States  to  be  accompanied  by  either  a 
statement  from  the  exporter  that  the 
shipment  does  not  contain  any  softwood 
(conifer)  packing  materials,  or  by  an 
APHIS-issued  certificate  certifying  that 
the  conifer  packing  materials  in  the 
shipment  have  been  heat  treated  by 
being  subjected  to  a  minimum  core 
temperature  of  5H  degrees  Celsius  for  30 
minutes.  APHIS  will  collect  information 
using  form  PPQ  533 

Need  and  I  'se  of  the  Information 
APHIS  will  collect  the  names  and 
address  of  the  exporter  and  the 
consignee  and  a  description  of  the 
consignment.  APHIS  will  also  collect 
information  certifying  that  heal 
treatment  has  been  performed,  as  well 
as  the  actual  i:ertifi(.ation  The 
information  is  neeiled  to  assure  C^hina 
that  conifer  pac:king  materials  from  the 
United  States  do  not  harbor  insect  pests 
such  as  the  pine  wood  nematode.  If  the 
informati(m  is  not  collected  this  would 
cause  China  to  refuse  any  shipments 


from  the  United  States  that  contained 
conifer  packing  materials. 

Description  of  Respondents:  Business 
or  other  for-profit;  individuals  or 
households;  not-for-profit  institutions; 
Farms;  Federal  Government;  State.  Local 
or  Tribal  Government. 

Number  of  Respondents:  6,500. 

Frequency  of  Responses: 
Recordkeeping;  reporting:  On  occasion. 

Total  Burden  Hours:  2,808. 

Agricultural  Marketing  Service 

Title:  Marketing  Order  No.  917  for 
Peaches  Grown  in  California. 

OMB  Control  Number:  0581-0080. 

Summon'  of  Collection:  Marketing 
Order  No.  917  (7  CFR  917).  regulates  the 
handling  of  peaches  grown  in  California 
and  emanates  from  enabling  Ifjgislation 
(The  Agricultural  Marketing  Agreement 
(AMS)  Act  of  1937,  Sees.  1-19,  48  Stat. 
31.  as  amended;  7  U.S.C.  601-674).  This 
legislation,  hereinafter  referred  to  as  the 
Act.  was  designed  to  permit  regulation 
of  certain  agricultural  commodities  for 
the  purpose  of  providing  orderly 
marketing  conditions  in  interstate 
commerce  and  improving  returns  to 
producers.  The  Order  authorizes  the 
issuance  of  grade,  size,  and  maturity 
regulations;  inspection  requirements; 
and  marketing  and  production  research, 
including  paid  advertising.  Regulatory 
prcjvisions  apply  to  peaches  shipped 
within  and  out  of  the  area  of  production 
to  any  market,  except  those  specifically 
exempted  by  the  Order.  There  is  no 
State  order  in  effect  at  this  time.  The 
Order  also  has  authority  for  production 
and  marketing  research  and 
development  projects.  Data  will  be 
collected  using  AMS  forms  FV-75.  FV- 
76,  FM-91.  FV-92,  FV-93,  and  FV-103. 

Need  and  I  'se  of  the  Information:  The 
committee  powers,  as  set  forth  in  the 
Order,  are:  (1 )  to  administer  the 
provisions  of  the  Order  in  acc:ordance 
with  its  terms;  (2)  to  receive,  investigate, 
and  report  to  the  Secretary  complaints 
of  violations  of  the  Order;  (3)  to  make 
and  adopt  rules  and  regulations  to 
effectuate  the  Oder;  and  (4)  to 
recommend  amendments  to  the  Order. 

Description  of  Respondents:  Business 
or  other  for-profit;  farms. 

Number  of  Respondents:  2.287. 

Frequency  of  Responses: 
Recordkeeping;  reporting;  on  occasion, 
Monthly. 

Total  Burden  Hours:  1 .41 1 . 

Rural  Housing  Service 

Title:  7  CFR  1924-F.  Complaints  and 
Compensation  for  Construction  Defects. 

OMB  Control  Number:  0575-0082. 

Summary  of  Collection:  This 
regulation  provides  instruct'on  to  all 
Rural  Housing  Ser\ice  (RHS)  personnel 


to  enable  them  to  implement  a 
procedure  to  accept  and  process 
complaints  from  borrowers/owners 
against  builders  and  dealers/contractors, 
to  resolve  the  complaint  informally  and 
when  the  complaint  involves  structural 
defects  which  cannot  be  resolved  by 
cooperation  of  the  builder  or  dealer/ 
contractor,  authorizes  expenditure  to 
resolve  the  defect  with  grant  funds. 
Resolution  could  involve  expenditure 
for  (1)  repairing  defects;  (2)  reimbursing 
for  emergency  repairs;  (3)  pay  temporar>' 
living  expenses  or  (4)  convey  dwelling 
to  RHS  with  release  of  liability  for  the 
RHS  loan.  Information  is  collected  using 
RDForm  1924-1. 

Need  and  Use  of  the  Information:  The 
information  is  collected  from  Agency 
borrowers  and  the  local  Agency  office 
serving  the  county  in  which  the 
dwelling  is  located.  This  information  is 
used  by  Rural  Housing  Staff  to  evaluate 
the  request  and  assist  the  borrower  in 
identifying  possible  causes  and 
corrective  actions.  The  information  is 
collected  on  a  case-by-case  basis  when 
initiated  by  the  borrower.  RHS  has 
reviewed  the  program's  need  for  the 
collection  of  information  versus  the 
burden  placed  on  the  public. 

Description  of  Respondents:  Business 
or  for-profit. 

Number  of  Respondents:  5,000. 

Frequency  of  Responses:  Reporting: 
On  occasion. 

Total  Burden  Hours:  1 ,350. 

Office  of  Procurement  and  Property 
Management 

Title:  Maximum  Workweek — 
Construction  Schedule. 

OMB  Control  Number:  0505-0011. 

Summary  of  Collection:  In  order  to 
obtain  goods  or  services  such  as 
construction  services.  United  States 
Department  of  Agriculture  (USDA),  like 
other  Federal  agencies,  has  established 
agency  contracting  offices  to  enter  into 
Federal  contracts.  These  offices  employ 
contracting  officers,  who  solicit  bids  or 
offers  for  work  from  businesses  in  the 
private  sector.  When  USDA  contracts 
from  construction  services,  both  the 
contracting  officer  and  the  contractor 
need  to  establish  a  schedule  for  the 
work.  The  contractor  needs  to  ensure 
that  his  weekly  work  schedule  will  not 
conflict  with  the  time  during  which 
USDA  may  allow  him  access  to  the 
work  side.  The  contracting  officer  needs 
to  know  when  the  contractor  will  be 
working  in  order  to  schedule  on-site 
conferences,  to  perform  quality 
assurance  inspections,  and  to  perform 
compliance  checks  required  to  enforce 
the  Davis  Bacon  Act  (40  U.S.C.  276a- 
276a-7).  Such  compliance  checks  are 
specifically  required  by  the  Federal 


Acquisition  Regulations  (FAR)  to 
conduct  employee  interviews,  to  check 
the  type  of  work  being  performed,  to 
verify  the  number  and  pay  classification 
of  workers  at  the  site,  and  to  verify  that 
posters  informing  workers  of  their  rights 
are  displayed  at  the  site  (FAR  22.406- 
7(b)).  Contracting  officers  put  the 
Maximum  Workweek — Construction 
Schedule  clause  in  solicitations  and 
contracts  for  construction  when  the 
contractors  access  to  the  work  site  may 
be  restricted  to  certain  times  of  the  day 
or  week. 

Need  and  Use  of  the  Information:  The 
Office  of  Procurement  and  Property 
Management  (OPPM)  will  collect 
information  to  determine  when 
government  inspectors  or 
representatives  will  be  needed  at  the 
site,  and  to  schedule  contractor  access 
to  the  work  site.  The  information  is  not 
collected  unless  the  contracting  officer 
anticipates  problems  with  contractor 
access  or  scheduling  government 
inspections.  If  the  information  were  not 
collected,  contracting  offices  would  be 
unable  to  allocate  contract 
administration  resources  efficiently. 

Description  of  Respondents:  Business 
or  other  for-profit. 

Number  of  Respondents:  600. 

Frequency  of  Responses:  Reporting: 
On  occasion. 

Total  Burden  Hours:  150. 

Office  of  Procurement  and  Property 
Management 

Title:  Instructions  for  the  Preparation 
of  Technical  and  Business  Proposals. 

OMB  Control  Number:  0505-0013 

Summary  of  Collection : 

In  order  to  obtain  goods  or  services, 
the  United  States  Department  of 
Agriculture  (USDA),  like  other  Federal 
agencies,  has  established  agency 
contracting  offices  to  enter  into  Federal 
contracts.  These  offices  employ 
contracting  officers,  who  use  various 
methods  to  award  contracts  for  good  or 
services.  One  method,  prescribed  by 
part  15  of  the  Federal  Acquisition 
Regulation  (FAR)  is  contracting  by 
negotiation.  In  contracting  by 
negotiation,  contracting  officers  issue 
solicitations  to  request  offers  for 
required  products  or  services  from 
businesses  in  the  private  sector. 
Together  with  the  solicitation 
document,  the  offeror's  cost  proposal 
and  its  technical  and  business  proposals 
constitute  the  offer  submitted  to  the 
contracting  office  for  evaluation  and 
acceptance.  The  technical  proposal, 
together  with  the  offeror's  pricing,  is 
needed  to  select  the  offeror  who  will  be 
awarded  a  contract.  The  Agriculture 
Acquisition  Regulation  (AGAR)  (48  CFR 
ch.  4)  prescribes  the  provision  titled 


Instructions  for  the  Preparation  of 
Technical  and  Business  Proposals  (48 
CFR  452.215-71)  help  an  offeror 
preparing  a  proposal  to  address  the 
factors  on  which  it  will  be  evaluated. 

Need  and  Use  of  the  Information:  The 
Office  of  Procurement  and  Property 
Management  (OPPM)  will  collect 
information  to  evaluate  and  determine 
the  feasibility  of  the  offeror's 
management,  technical  approach,  and 
offered  cost/price  to  provide  the 
services  and/or  supplies  required  if 
awarded  a  contract.  If  the  information 
were  not  collected  OPPM  would  be 
unable  to  obtain  goods  and  ser\'ices 
required  for  its  daily  operations. 

Description  of  Respondents:  Business 
or  other  for-profit:  Not-for-profit 
institutions:  State.  Local,  or  Tribal 
Government. 

Number  of  Respondents:  3.200. 

Frequency  of  Responses:  Reporting: 
On  occasion. 

Total  Burden  Hours.  112.000. 

Office  of  Procurement  and  Property 
Management 

Title:  Brand  Name  or  Equal  Provision 
and  Clause. 

OMB  Control  Number:  0505-0014. 

Summary  of  Collection:  In  order  to 
obtain  goods  or  services,  the  United 
States  Department  of  Agriculture 
(USDA),  like  other  Federal  agencies,  has 
established  agency  contracting  offices  to 
enter  into  Federal  contracts.  The 
Agriculture  Acquisition  Regulation 
(AGAR)  (48  CFR  ch.  4)  and  the  (48  CFR 
411.171),  provision  (48  CFR  452.211- 
70),  and  a  clause  (48  452.211-71) 
permits  the  use  of  "brand  name  or 
equal"  piuxihase  descriptions  to  procure 
commercial  products.  Such  descriptions 
require  the  offeror  on  a  supply 
procurement  to  identify  the  "equal" 
item  being  offered  and  to  indicate  how 
that  item  meets  the  salient 
characteristics  stated  in  the  purchase 
description.  The  use  of  brand  name  or 
equal  descriptions  eliminates  the  need 
for  bidders  or  offerors  to  read  and 
interpret  detailed  specifications  or 
purchase  descriptions. 

Need  and  Use  of  the  Information:  The 
Office  of  Procurement  and  Property 
Management  (OPPM)  will  collect 
information  to  determine  from  the 
descriptive  information  furnished 
whether  the  offered  "equal"  item  meet 
the  salient  characteristics  of  the 
Government's  requirements.  If 
information  were  not  collected,  PPM 
would  spend  more  time  developing 
purchase  descriptions  and  offerors 
would  spend  more  time  reading  and 
interpreting  the  purchase  descriptions. 
Description  of  Respondents:  Business 
or  other  for-profit. 


Number  of  Respondents:  A5A70. 
Frequency  of  Responses:  Reporting: 
On  occasion. 

Total  Burden  Hours:  4.51 7. 

Office  of  Procurement  and  Property- 
Management 

Title:  Procurement:  Key  Personnel 
Clause. 

OMB  Control  Number:  0505-0015. 
Summon,'  of  Collection:  In  order  to 
obtain  goods  or  services,  the  United 
States  Department  of  Agriculture 
(USDA).  like  other  Federal  agencies,  has 
established  agency  contracting  offices  to 
enter  into  Federal  contracts.  These 
offices  employ  contracting  officers,  w'ho 
issue  solicitations  to  request  offers 
(proposals)  for  required  products  or 
services  from  businesses  in  the  private 
sector.  When  USDA  wishes  to  acquire 
research  and  development  services 
(R&D),  hiformation  Technology  (IT) 
design  or  support  ser\'ices.  or  advisorv 
and  assistance  services,  it  must  consider 
the  capabilities  of  the  personnel  who 
the  contractor  assigns  to  the  job.  The 
contributions  of  certain  contractor 
employees  may  be  critical  to  the  success 
of  the  work.  Such  employees  are 
designated  as  "Key  personnel."  The 
Agriculture  Acquisition  Regidation 
(AGAR)  (48  CFR  ch.  4)  (48  CFR  437.110) 
and  48  CFR  452.237-74)  prescribes  the 
Key  Personnel  clause  to  collect 
information  about  key  contractor 
personnel.  The  contracting  officer  uses 
the  Key  Personnel  clause  to  require  the 
contractor  to  inform  USDA  if  a  kev 
person  will  no  longer  be  available  to 
perform  work  on  the  contract. 
Contractors  whose  contracts  include  the 
key  personnel  clause  are  required  to 
notify  the  contracting  officer  about 
proposed  substitutions  for  key 
personnel  identified  in  the  contract. 

Need  and  Use  of  the  Information:  The 
Office  of  Procurement  and  Property- 
Management  (OPPM)  will  collect 
information  to  determine  whether  the 
departiu-e  of  a  key  person  from  the 
contractor's  staff  could  jeopardize 
contract  performance,  and  to  determine 
what  accommodations  or  remedies  may 
be  taken.  If  the  OPPM  could  not  obtain 
information  about  departing  key 
personnel,  it  could  not  ensure  that 
qualified  personnel  continue  to  perform 
contract  work. 

Description  of  Respondents:  Business 
or  other  for-profit;  non-for-profit 
institutions;  State,  Local,  or  Tribal 
Government. 

Number  of  Respondents:  200. 

Frequency  of  Responses:  Reporting: 
On  occasion. 

Total  Burden  Hours:  200. 
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Office  of  Procurement  and  Property 
Management 

Titlf:  Progruss  Reporting  Clause. 

OMB  Control  \' umber:  0505-0016. 

Summary  of  Collection:  In  order  to 
obtain  goods  or  services,  the  United 
States  Department  of  Agriculture 
(USDA),  like  other  Federal  agencies,  has 
established  agency  contracting  offices  to 
enter  into  Federal  contracts.  These 
offices  employ  contracting  officers,  who 
request  bids  or  offers  for  work,  from 
businesses  in  the  private  sector  using 
solicitations.  In  order  to  administer 
contracts  for  research  and  development 
services  (R&D),  or  for  advisory  and 
assistanc„  services  (AAS),  contracting 
officers  need  information  about 
contractor  progress  in  performing  the 
contracts.  The  Agriculture  Acquisition 
Regulation  (AGAR)  (48  C;FR  ch.4)  (4H 
CFR  437.270(a))  and  (48  CFR  452.237- 
76)  prescribe  the  Progress  Reporting 
Clause  to  collect  information  about 
contractor  progress.  Ck)ntracting  officers 
include  the  Progress  Reporting  Clause  in 
R&D  and  AAS  contracts  to  obtain 
information  from  the  contractors  about 
their  performance. 

Need  and  l^se  of  the  Information:  The 
Office  of  Procurement  and  Property 
Management  (OPPM)  will  collect 
information  to  compare  actual  progress 
and  expenditures  to  anticipated 
performance  and  contractor 
representations  on  which  the  award  was 
based.  The  information  alerts  the  agency 
of  technical  problems:  to  the  need  for 
additional  staff  resources  or  finding;  and 
to  the  probability  of  timely  completion 
within  the  contract  cost  or  price.  If  the 
contracting  officers  could  not  obtain 
progress  report  information,  they  would 
have  to  physically  monitor  the 
contractor's  operation  on  a  day  to  day 
basis  throughout  the  performance 
period. 

Description  of  Respondents:  Business 
or  other  for-profit;  non-for-profit 
institutions;  State.  Local,  or  Tribal 
Government. 

Number  of  Repondents:  200. 

Frequency  of  Responses:  Reporting: 
Quarterly;  monthly. 

Total  Burden  Hours:  3,600. 

Rural  Housing  Service 

Title:  7  CFR  1940-G,  Enviromental 
Program. 

OMB  Control  Number:  0575-0094. 

Summary  of  (Collection:  The  National 
Environmental  Policy  Act  (NEPA) 
requires  Federal  agent:ies.  prior  to  the 
approval  of  proposed  at:tions,  to 
consider  the  potential  environmental 
impacts  of  these  actions.  Consequently, 
for  the  Agencies  to  comply  with  NEPA. 
it  is  necessary  that  they  have 


information  on  the  types  of 
environmental  resources  on  site  or  in 
the  vicinity  that  might  be  impacted  by 
the  proposed  action,  as  well  as 
information  on  the  nature  of  the  project 
selected  by  the  applicant  (the  activities 
to  be  carried  out  at  the  site;  any  air, 
liquid  and  solid  wastes  produced  by 
these  activities,  etc.).  The  agency  will 
collect  environmental  data  using  form 
RD  1940-20. 

Need  and  Use  of  the  Information:  The 
agency  will  collect  information  on  the 
proposed  project  site  and  the  activities 
to  be  conducted  there.  This  will  enable 
the  Agency  official  to  determine  the 
magnitude  of  the  potential 
environmental  impacts  and  whether  the 
project  is  controversial  for 
environmental  reasons. 

Description  of  Respondents:  Farms: 
individuals  or  households;  Business  or 
other  for-profit;  not-for-profit 
institutions;  State,  Local  or  Tribal 
Government. 

Number  of  Respondents:  3,050. 

Frequency  of  Responses:  Reporting: 
On  occasion. 

Total  Burden  Hours:  15,320. 

Barbara  Lacour, 

Departmental  Clearance  Officer. 

|FR  Doc.  00-14412  Filed  6-7-00;  8:45  am) 

BILUNG  CODE  3410-01-M 


CIVIL  RIGHTS  COMMISSION 
Sunshine  Act  IMeetlng 

AGENCY:  U.S.  Commission  on  Civil 
Rights 

DATE  AND  TIME:  Friday,  June  16,  2000,  8 

a.m. 

PLACE:  U.S.  Commission  on  Civil  Rights, 

624  Ninth  Street,  N.W.,  Room  540, 

Washington,  DC  20425. 

STATUS: 

Agenda 

I.  Approval  of  Agenda 

II.  Approval  of  Minutes  of  May  12.  2000 
Meeting 

III.  Announcements 

IV.  Staff  Director's  Report 

V  Police  Practices  and  Civil  Rights  in 

New  York  City  Report 
VI.  Future  Agenda  Items 

9  a.m.     Briefing  on  National  Police 
Practices  and  Civil  Rights 
CONTACT  PERSON  FOR  FURTHER 
INFORMATION:  David  Aronson,  Press  and 
Communications  (202)  376-8312. 

Edward  A.  Hailes,  |r., 

.\i  tinfi  (ieneral  (Miinsel 

IFK  Do(    00-14597  Filed  6-6-00;  12:38  am] 

BILUNG  CODE  SSSS-OO-M 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-57a-815,  A-533-807,  C-533-806] 

Continuation  of  Antidumping  Duty 
Orders:  Sulfanilic  Acid  From  People's 
Republic  of  China  and  India;  and 
Continuation  of  Countervailing  Duty 
Order:  Sulfanilic  Acid  From  India 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notices  of  continuation  of 
antidumping  duty  orders:  Sulfanilic 
acid  from  People's  Republic  of  China 
and  India;  and  countervailing  duty 
order,  sulfanilic  acid  from  India. 

summary:  On  February  8,  2000  and  on 
April  6,  2000  (as  amended,  with  respect 
to  the  countervailing  duty  order),  the 
Department  of  Commerce  ("the 
Department"),  pursuant  to  sections 
751(c)  and  752  of  the  Tariff  Act  of  1930, 
as  amended  ("the  Act"),  determined 
that  revocation  of  the  antidumping  duty 
orders  on  sulfanilic  acid  from  the 
People's  Republic  of  China  ( "PRC")  and 
India,  and  the  countervailing  duty  order 
on  sulfanilic  acid  from  India,  would  be 
likely  to  lead  to  continuation  or 
recurrence  of  dumping  or  a 
countervailable  subsidy  (65  FR  6156,  65 
FR  6171  (as  amended,  65  FR18070), 
respectively).  On  May  26,  2000,  the 
International  Trade  Commission  ("the 
Commission  "),  pursuant  to  section 
751(c)  of  the  Act,  determined  that 
revocation  of  these  antidumping  and 
countervailing  duty  orders  on  sulfanilic 
acid  would  be  likely  to  lead  to 
continuation  or  recurrence  of  material 
injury  to  an  industry  in  the  United 
States  within  a  reasonably  foreseeable 
time  (65  FR  34232).  Therefore,  pursuant 
to  19  CFR  351.218(f)(4),  the  Department 
is  publishing  notice  of  the  continuation 
of  antidumping  duty  orders  on 
sulfanilic  acid  from  the  PRC  and  India, 
and  the  countervailing  duty  order  on 
sulfanilic  acid  from  India. 
EFFECTIVE  DATE:  June  8,  2000. 
FOR  FURTHER  INFORMATION  CONTACT:  Eun 
W.  Cho  or  James  Maeder,  Office  of 
Policy  for  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce.  14th 
Street  and  Constitution  Ave..  NW, 
Washington,  DC  20230;  telephone:  (202) 
482-1698  or  (202) 482-3330, 
respectively. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  October  1,  1999,  the  Department 
initiated,  and  the  Commission 
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instituted,  sunset  reviews  (64  FR  53320 
and  64  FR  53412,  respectively)  of  the 
antidumping  duty  orders  on  sulfanilic 
acid  from  the  PRC  and  India,  and  the 
countervailing  duty  order  on  sulfanilic 
acid  from  India,  pursuant  to  section 
751(c)  of  the  Act.  As  a  result  of  its 
reviews,  the  Department  found  that 
revocation  of  the  antidumping  duty 
orders  would  likely  lead  to  continuation 
or  recurrence  of  dumping  and  notified 
the  Commission  of  the  magnitude  of  the 
margins  likely  to  prevail  were  the  orders 
to  be  revoked.'  In  addition,  the 
Department  determined  that  revocation 
of  the  coimtervailing  duty  order  would 
likely  lead  to  continuation  or  recurrence 
of  countervailable  subsidies  and 
notified  the  Commission  of  the  net 
countervailable  subsidies  likely  to 
prevail  were  the  order  revoked. ^ 

On  May  26,  2000,  the  Commission 
determined,  pursuant  to  section  751(c) 
of  the  Act,  that  revocation  of  the 
antidumping  duty  orders  on  sulfanilic 
acid  from  the  PRC  and  India,  and  the 
countervailing  duty  order  on  sulfanilic 
acid  from  India,  would  be  likely  to  lead 
to  continuation  or  recurrence  of  material 
injury  to  an  industry  in  the  United 
States  within  a  reasonably  foreseeable 
time  (see  Sulfanilic  Acid  from  China 
and  India,  65  FR  34232  (May  26,  2000) 
and  USITC  Publication  3301, 
Investigations  Nos.  701-TA-318 
(Review),  and  731-TA-538  and  561 
(Review)  (May  2000)}. 

Scope  of  the  Orders 

The  products  covered  by  these  orders 
are  all  grades  of  sulfanilic  acid  from  the 
PRC  and  India,  which  include  technical 
(or  crude)  sulfanilic  acid,  refined  (or 
purified)  sulfanilic  acid  and  sodium  salt 
of  sulfanilic  acid  (sodium  sulfanilate). 
The  principal  differences  between  the 
grades  are  the  undesirable  quantities  of 
residual  aniline  and  alkali  insoluble 
materials  present  in  the  sulfanilic  acid. 
All  grades  are  available  as  dry  free 
flowing  powders.  Technical  sulfanilic 
acid  contains  96  percent  minimum 
sulfanilic  acid,  1.0  percent  maximum 
aniline,  and  1.0  percent  maximum  alkali 
insoluble  materials.  Refined  sulfanilic 
acid  contains  98  percent  minimum 
sulfanilic  acid,  0.5  percent  maximum 
aniline,  and  0.25  percent  maximum 
alkali  insoluble  materials.  Sodium  salt 
of  sulfanilic  acid  (sodium  sulfanilate)  is 
a  granular  or  crystalline  material 


'  Sep  Sulfanilic  .^cid  From  India  and  The 
Ppople's  Republic  of  China.  6.=i  FR  6156  (Fetiruan' 
8,  2000). 

•  Sep  Final  Results  of  Expedited  Sunset  Review; 
Sulfanilir  .Acid  From  India.  65  FR  6171  (February 
8.  2000)  as  amended,  .Notice  of  Correction  to  Final 
Results  of  Expedited  Sunset  Review;  Sulfanilic 
At  id  From  India.  65  FR  18070  (April  6.  2000). 


containing  75  percent  minimum 
sulfanilic  acid,  0.5  percent  maximum 
aniline,  and  0.25  percent  maximum 
alkali  insoluble  materials  based  on  the 
equivalent  sulfanilic  acid  content.  The 
merchandise  is  classifiable  under 
Harmonized  Tariff  Schedule  of  the 
United  States  ("HTSUS")  subheadings 
2921.42.22  and  2921.  42.24.20. 

Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  of  these  orders  are  dispositive. 

Determination 

As  a  result  of  the  determinations  by 
the  Department  and  the  Commission 
that  revocation  of  these  antidumping 
and  countervailing  duty  orders  would 
be  likely  to  lead  to  continuation  or 
recurrence  of  dumping  or  a 
countervailable  subsidy  and  material 
injury  to  an  industry  in  the  United 
States,  pursuant  to  section  751(d)(2)  of 
the  Act.  the  Department  hereby  orders 
the  continuation  of  the  antidumping 
duty  orders  on  sulfanilic  acid  fi-om  the 
PRC  and  India,  and  the  countervailing 
duty  order  on  sulfanilic  acid  from  India. 
The  Department  will  instruct  the 
Customs  Service  to  continue  to  collect 
antidumping  and  counter\'ailing  duty 
deposits  at  the  rates  in  effect  at  the  time 
of  entT}'  for  all  imports  of  subject 
merchandise.  The  effective  date  of 
continuation  of  these  orders  will  be  the 
date  of  publication  in  the  Federal 
Register  of  this  Notice  of  Continuation. 
Pursuant  to  section  751(c)(2)  and 
751(c)(6)  of  the  Act,  the  Department 
intends  to  initiate  the  next  five-year 
review  of  these  orders  not  later  than 
May  2005. 

Dated:  June  2.  2000. 
Troy  H,  Cribb, 

Acting  Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  00-14499  Filed  6-7-00:  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-570-836] 

Glycine  From  the  People's  Republic  of 
China;  Final  Results  of  Expedited 
Sunset  Review  of  Antidumping  Duty 
Order 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of 
expedited  sunset  review:  Glycine  from 
the  People's  Republic  of  China. 


SUMMARY:  On  Februar\-  3.  2000.  the 
Department  of  Commerce  ("the 
Department")  published  the  notice  of 
initiation  of  sunset  review  of  the 
antidumping  duty  order  on  glycine  from 
the  People's  Republic  of  China  ("PRC") 
(65  FR  5308),  pursuant  to  section  751(c) 
of  the  Tariff  Act  of  1930.  as  amended 
("the  Act").  On  the  basis  of  a  notice  of 
intent  to  participate  and  adequate 
substantive  response  filed  on  behalf  of 
domestic  interested  parties  and 
inadequate  response  (in  this  case,  no 
response)  from  respondent  interested 
parties,  we  determined  to  conduct  an 
expedited  sunset  review.  Based  on  our 
analysis  of  the  comments  received,  we 
find  that  revocation  of  the  antidumping 
duty  order  would  be  likely  to  lead  to 
continuation  or  recurrence  of  dumping 
at  the  levels  listed  below  in  the  section 
entitled  Final  Results  of  the  Review. 
EFFECTIVE  DATE:  June  8.  2000. 
FOR  FURTHER  INFORMATION  CONTACT:  Eun 
W.  Cho  or  Carole  Showers.  Office  of 
Policy  for  Import  Administration. 
Internationa]  Trade  Administration. 
U.S.  Department  of  Commerce.  14th 
Street  and  Constitution  Avenue,  NAV.. 
Washington.  DC  20230:  telephone:  (202) 
482-1698  or  (202)  482-3217. 
respectively. 

SUPPLEMENTARY  INFORMATION: 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Act  are  references  to  the 
provisions  effective  January  1.  1995.  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act  ("URAA  ").  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department  regulations  are  to  19 
CFR  Part  351  (1999).  Guidance  on 
methodological  or  anal^-tical  issues 
relevant  to  the  Department's  conduct  of 
sunset  reviews  is  set  forth  in  the 
Department  Policy  Bulletin  98:3— 
Policies  Regarding  the  Conduct  of  Five- 
Year  ("Sunset")  Reviews  of 
Antidumping  and  Counterxailing  Dutv 
Orders;  Policy  Bulletin,  63  FR  18871 
(April  16.  1998)  (Sunset  Policy 
Bulletin). 

Background 

On  February'  3.  2000.  the  Department 
published  the  notice  of  initiation  of 
sunset  review  of  the  antidumping  duty 
order  on  glycine  from  the  PRC  (64  FR 
67247).  We  invited  parties  to  comment. 
On  the  basis  of  a  notice  of  intent  to 
participate  and  adequate  substantive 
response  filed  on  behalf  of  domestic 
interested  parties  and  inadequate 
response  (in  this  case,  no  response)  from 
respondent  interested  parties,  the 
Department  determined  to  conduct  an 
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e.xperiited  sunsirt  review  Thi; 
Department  is  conducting  this  sunset 
review  in  af:(:i)rdanc;e  with  sections  751 
and  732  of  the  Act. 

Scope  of  Review 

The  product  covered  by  this  order  is 
glycine,  which  is  a  free-flowing 
crystalline  material,  like  salt  or  sugar. 
Glycine  is  produced  at  varying  levels  of 
purity  and  is  used  as  a  sweetener/taste 
enhancer,  a  buffering  agent,  re- 
absorbable  amino  acid,  chemical 
intermediate,  and  a  metal  complexing 
agent.  Glycine  is  currently  classified 
under  subheading  2922.49.4020  of  the 
Harmonized  Tariff  schedule  of  the 
United  States  ("HTSIJS").  The  scope 
of  this  order  includes  glycine  of  all 
purity   levels.  In  a  separate  scope 
ruling,  the  Department  determined  that 
D(-)Phenylglycine  Ethyl  Dane  Salt  is 
outside  the  scope  of  the  order. ' 

Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  of  this  proceeding  is  dispositive 

Analysis  of  Comments  Received 

All  issues  raised  in  substantive 
responses  by  parties  to  this  sunset 
review  are  addressed  in  the  Issues  and 
Decision  Memorandum  ("Decision 
Memo")  from  Jeffrey  A.  May,  Director, 
Office  of  Policy,  Import  Administration, 
to  Troy  H.  Gribb,  Acting  Assistant 
Secretary  for  Import  Administration, 
dated  |une  2,  2000.  which  is  hereby 
adopted  by  this  notice.  The  issues 
discussed  in  the  attached  Dec;ision 
Memo  inc;lude  the  likelihood  of 
continuation  or  recurrence  of  dumping 
and  the  magnitude  of  the  margin  likely 
to  prevail  were  the  f)rder  revoked. 
Parties  can  find  a  complete  discussion 
of  all  issues  raised  in  this  review  and 
the  corresponding  rec:ommendations  m 
this  public  memorandum  which  is  on 
file  in  room  B-099.  the  C^entral  Records 
Unit,  of  the  main  Gommerce  building. 

In  addition,  a  complete  version  of  the 
Decision  Memo  can  he  acces.sed  directly 
on  the  Web  at  www.ita.doc.gov/ 
import     admin/records/frn.  The  paper 
copy  and  electronic  version  of  the 
Decision  Memo  are  identical  in  content. 

Final  Results  of  Review 

We  determine  that  revocation  of  the 
antidumping  duty  order  would  be  likely 
to  lead  to  continuaticm  or  recurrence  of 
dumping  at  the  following  percentage 
weighted-average  margin: 


Manufacturer/exporter 


Margin 
(percent) 


PRC-wide 


155  59 


This  notice  also  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  orders 
("APO")  of  their  responsibility 
concerning  the  return  or  destruction  of 
proprietary  information  disclosed  under 
APO  in  accordance  with  19  GFR 
351.305  of  the  Department's  regulations. 
Timely  notification  of  the  return  or 
destruction  of  APO  materials  or 
conversion  to  judicial  protective  order  is 
hereby  requested.  Failure  to  comply 
with  the  regulations  and  terms  of  an 
APO  is  a  violation  which  is  subject  to 
sanction. 

We  are  issuing  and  publishing  this 
determination  and  notice  in  accordance 
with  sections  section  751(c).  752,  and 
777(i)ofthe  Act. 

Dated    liine  2,  2000 
Troy  H.  Cribb, 

.4(  fing  Assistant  Secrvtary  for  Import 

Administration 

|KR  Dor.  00-14500  Filed  6-7-O0;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-1 22-506] 

Notice  of  Final  Results  of  Antidumping 
Duty  New  Shipper  Review:  Oil  Country 
Tubular  Goods  From  Canada 

AGENCY:  Import  Administration. 
International  Trade  Administration. 
Department  of  Gommerce. 
ACTION:  Notice  of  final  results  of 
antidumping  duty  new  shipper  review. 


'  Sue  NutR.e  ol  St.upe  Killings,  b.;  i-K  bZJHH 
(NovfimberZl,  1997). 


summary:  On  November  30.  1999,  the 
Department  of  Gommerce  ("the 
Department")  published  the  preliminary 
results  of  new  shipper  review  of  the 
antidumping  duty  order  on  oil  country 
tubular  goods  ("OGTG")  from  Ganada. 
This  review  covers  one  manufacturer/ 
exporter.  Atlas  Tube,  Inc.  ("Atlas'),  and 
the  period  June  1,  1998  through 
November  30.  1998. 

We  received  comments  by  petitioners. 
Lone  Star  Steel  Gompany  and  Maverick 
Tube  Gorporation.  (collectively  "the 
petitioners  "),  and  rebuttal  comments 
from  Atlas.  Based  on  our  analysis  of 
comments  received  and  corrections 
from  verification,  we  have  made 
changes  in  the  margin  calculations. 
Therefore,  the  final  results  differ  from 
the  preliminary  results.  The  final 
weighted-average  dumping  margin  for 
the  reviewed  firm  is  listed  below,  in  the 


section  entitled  "Final  Results  of 
Review." 

EFFECTIVE  DATE:  June  8.  2000. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mark  Manning  or  Nithya  Nagarajan.  AD/ 
CVD  Enforcement  Group  II.  Office  IV. 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Gommerce.  14th  Street  and 
Constitution  Avenue.  NW..  Washington, 
DG  20230:  telephone  (202)  482-3936  or 
(202)  482-5253,  respectively. 
SUPPLEMENTARY  INFORMATION: 

Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1.  1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Rounds  Agreements  Act 
("URAA  ").  In  addition,  unless 
otherwise  indicated,  all  citations  to  the 
Department's  regulations  are  to  the 
current  regulations  at  19  GFR  part  351 
(1998). 

Background 

On  November  30.  1999.  the 
Department  published  the  preliminary 
results  of  administrative  review  of  the 
antidumping  duty  order  on  OGTG  from 
Ganada  (64  FR  66886).  The  review 
covers  one  manufacturer/exporter.  The 
period  of  review  ("POR  ")  is  June  1,  1998 
through  November  30.  1998.  We  invited 
parties  to  comment  on  our  preliminary 
results  of  review.  None  of  the  interested 
parties  requested  a  public  hearing; 
therefore,  none  was  held.  The 
Department  has  conducted  this 
administrative  review  in  accordance 
with  section  751  of  the  Act. 

Scope  of  the  Review 

The  products  covered  by  this  review 
include  shipments  of  OGTG  from 
Ganada.  This  includes  American 
Petroleum  Institute  ("API") 
specification  OGTG  and  all  other  pipe 
with  the  following  characteristics  except 
entries  which  the  Department 
determined  through  its  end-use 
certification  procedure  were  not  used  in 
OGTG  applications:  Length  of  at  least  16 
feet;  outside  diameter  of  standard  sizes 
published  in  the  API  or  proprietary- 
specifications  for  OGTG  with  tolerances 
of  plus  '  H  inch  for  diameters  less  than 
or  equal  to  8%  inches  and  plus  'A  inch 
for  diameters  greater  than  8%  inches, 
minimum  wall  thickness  as  identified 
for  a  given  outer  dicuneter  as  published 
in  the  API  or  proprietary  specifications 
for  OGTG;  a  minimum  of  40,000  PSI 
yield  strength  and  a  minimum  60,000 
PSI  tensile  strength;  and  if  with  seams, 
must  be  electric  resistance  welded. 
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Furthermore,  imports  covered  by  this 
review  include  OGTG  with  non- 
standard size  wall  thickness  greater  than 
the  minimum  identified  for  a  given 
outer  diameter  as  published  in  the  API 
or  proprietary  specifications  for  OGTG. 
with  surface  scabs  or  slivers,  irregularly 
cut  ends.  ID  or  OD  weld  flash,  or  open 
seams;  OGTG  may  be  bent,  flattened  or 
oval,  and  may  lack  certification  because 
the  pipe  has  not  been  mechanically 
tested  or  has  failed  those  tests.  This 
merchandise  is  currently  classifiable 
imder  the  Harmonized  Tariff  Schedules 
(HTS)  item  numbers  7304.20.  7305.20, 
and  7306.20.  The  HTS  item  numbers  are 
provided  for  convenience  and  U.S. 
Customs  purposes.  The  written 
description  remains  dispositive. 

Verification 

As  provided  in  section  782(i)  of  the 
Act,  we  conducted  verifications  of  the 
information  provided  by  Atlas.  We  used 
standard  verification  procedures, 
including:  On-site  inspection  of  the 
manufacturers'  facilities,  examination  of 
relevant  sales  and  financial  records,  and 
selection  of  relevant  source 
documentation  as  exhibits.  Our 
verification  findings  are  detailed  in  the 
memoranda  dated  March  8,  2000,  the 
public  versions  of  which  are  on  file  in 
the  Central  Records  Unit,  Room  B-099 
of  the  Main  Commerce  building  (B- 
099). 

Analysis  of  Comments  Received 

All  issues  raised  in  the  case  and 
rebuttal  briefs  by  parties  to  this  new 
shipper  review  are  addressed  in  the 
"Issues  and  Decision  Memorandum" 
("Decision  Memorandum")  from  Holly 
A.  Kuga,  Acting  Deputy  Assistant 
Secretary,  Important  Administration,  to 
Troy  H.  Cribb,  Acting  Assistant 
"Secretary  for  Import  Administration, 
dated  June  1,  2000,  which  is  hereby 
adopted  by  this  notice.  A  list  of  the 
issues  parties  have  raised  and  to  which 
we  have  responded,  all  of  which  are  in 
the  Decision  Memorandum,  is  attached 
to  this  notice  as  an  Appendix.  Parties 
will  find  a  complete  discussion  of  all 
issues  raised  in  this  review  and  the 
corresponding  recommendations  in  this 
public  memorandum  which  is  on  file  in 
room  B-099.  In  addition  a  complete 
version  of  the  Decision  Memo  can  be 
accessed  directly  on  the  Web  at 

www.ita.doc.gov/import admin/ 

records/fm/,  under  the  heading 
"Applicable  Countr\'.  "  The  paper  copy 
and  electronic  version  of  the  Decision 
Memorandum  are  identical  in  content. 


Changes  Since  the  Preliminary  Results 
of  Review 

The  Department,  at  verification,  found 
certain  errors  in  the  reported  values  for 
inland  freight  in  the  home  market  and 
U.S.  sales  databases.  The  Department 
adjusted  for  these  errors  in  these  final 
results  of  new  shipper  review.  See  Sales 
Verification  Report,  dated  March  8. 
2000;  see  also  Final  Calculation 
Memorandum,  dated  June  1,  2000.  No 
other  changes  were  made  to  our  margin 
calculation  program. 

Final  Results  of  Review 

We  determine  that  the  following 
percentage  weighted-average  margins 
exist  for  the  period  June  1,  1998, 
through  November  30.  1998: 


Manufacturer/exporter 


Margin 
(percent) 


Atlas  Tube.  I  no 


0.88 


The  Department  shall  determine,  and 
Customs  shall  assess,  antidumping 
duties  on  all  appropriate  entries.  In 
accordance  with  19  GFR  351.212(b),  we 
have  calculated  an  importer-specific 
duty  assessment  rate.  With  respect  to 
both  export  price  and  constructed 
export  price  sales,  we  divided  total 
dumping  margins  for  the  reviewed  sales 
by  the  total  entered  value  of  those 
reviewed  sales  for  each  importer.  We 
will  direct  Customs  to  assess  the 
resulting  percentage  margins  against  the 
entered  Customs  values  for  the  subject 
merchandise  on  each  of  that  importer's 
entries  under  the  order  during  the 
review  period. 

Cash  Deposit  Requirements 

The  following  deposit  requirements 
will  be  effective  upon  completion  of  the 
final  results  of  this  administrative 
review  for  all  shipments  of  OGTG  from 
Ganada  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  publication  date  of  the  final  results 
of  this  new  shipper  review,  as  provided 
by  section  751(a)(1)  of  the  Act:  (1)  The 
cash  deposit  rate  for  Atlas  will  be  the 
rate  shown  above;  (2)  for  previously 
reviewed  or  investigated  companies  not 
listed  above,  the  cash  deposit  rate  will 
continue  to  be  the  company-specific  rate 
published  for  the  most  recent  period;  (3) 
if  the  exporter  is  not  a  firm  covered  in 
this  review,  in  a  prior  review,  or  the 
original  investigation,  but  the 
manufacturer  is,  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 
recent  period  for  the  manufacturer  of 
the  merchandise;  and  (4)  the  cash 
deposit  rate  for  all  other  manufacturers 
or  exporters  will  continue  to  be  16.65 
percent.  This  rate  is  the  "All-Others" 


rate  established  in  the  less  than  fair 
value  investigation. 

These  deposit  requirements  shall 
remain  in  effect  until  publication  of  the 
final  results  of  administrative  review  for 
a  subsequent  review  period. 

This  notice  also  ser\'es  as  a  final 
reminder  to  importers  of  their 
responsibility  under  19  GFR  351.402(f) 
to  file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretar> 's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  notice  also  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  orders 
("APO")  of  their  responsibility 
concerning  the  return  or  destruction  of 
proprietary  information  disclosed  under 
APO  in  accordance  with  19  CFR 
351.305  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  terms  of  an  APO  is  a  violation 
which  is  subject  to  sanction. 

This  administrative  review  and  notice 
are  in  accordance  with  sections 
751(a)(2)  and  771  (i)  of  the  Act. 

Dated:  lune  1.  2000. 

Troy  H.  Cribb. 

Acting  Assistant  Secretary/or  Import 
Administration. 

Appendix — Issues  in  Decision  Memo 

Comments  and  Responses 

1.  Cost  of  Production  and  Constructed  Value 
A.  Product  Specific  Costs 

2.  Date  of  Sale 

\.  Contract  Date  vs  Invoice  Date 
.3.  Home  Market  Sales  and  Export  Price 

.\.  Billing  Adjustments 
|FR  Doc.  00-14501  Filed  6-7-00:  8:45  am) 
BILUNG  CODE  3S10-DS-P 
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antidumping  duty  administrative 
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SUMMARY:  In  response  to  a  rtK^uest  from 
the  respondent.  Atlas  Tube.  Inc. 
("Atlas"),  the  Department  of  Commerce 
(the  "Department")  is  conducting  an 
administrative  review  of  the 
antidumping  duty  order  on  oil  country 
tubular  goods  ( "OCrrd")  from  Canada. 
This  review  covers  one  manufacturer/ 
exporter.  Atlas,  and  the  period 
De<:ember  1.  1998  through  May  31, 
1999.  The  period  of  review  specified  by 
the  Department's  opportunity  to  request 
administrative  review  was  June  1,  1998 
through  May  31.  1999  However,  due  to 
the  fact  that  the  Department  is 
conducting  a  concurrent  new  shipper 
review  of  the  same  manufacturer/ 
e.xporter  for  the  period  )une  1,  1998 
through  November  30,  1998.  this 
administrative  review  only  covers  the 
remainder  of  the  period,  December  1, 
1998  through  May  31.  1999  See  Notice 
of  Initiation  of  Administrative  Review 
64  PR  47167  (August  30.  1999). 

We  have  preliminarily  determined  the 
dumping  margin  for  Atlas  to  be  4  41 
percent  during  the  period  De(  ember  1, 
1998  through  May  31,  1999.  Interested 
parties  are  invited  to  comment  on  these 
preliminar\'  results.  Parties  who  submit 
argument  in  this  proceeding  are 
requested  to  submit  with  the  argument: 
(1)  A  statement  of  the  issue;  and  (2)  a 
brief  summary  of  the  argument 
EFFECTIVE  DATE:  June  8,  2000 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Manning  or  Nithva  Nagarajan,  AD/ 
CVD  Enforcement  Croup  II.  Office  IV, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue.  NW  ,  Washington. 
DC  20230;  telephone  (202)  482-3936  or 
(202)  482-5253  respectively. 
SUPPLEMENTARY  INFORMATION: 

Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effe{;tive  January  1.  1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  ("the 
Act")  by  the  Uruguay  Round 
Agreements  Act  ("URAA").  In  addition, 
unless  {itherwise  indicated,  all  citations 
to  the  Department's  regulations  are  to 
the  current  regulations  at  19  (^FR  part 
351  (1999). 

Background 

The  Department  published  an 
antidumping  dutv  order  on  ()(TrCJ  from 
Canada  on  lune  16,  1986  (51  FR  21782) 
and  an  amended  order  on  August  19. 
1986  (51  FR  29579)   t)n  )une  9.  1999. 
the  Department  published  an 
Opportunity  to  Request  Review  (64  FR 
30.962).  On  June  30.  1999.  Atlas  Tube 


Inc.,  requested  the  Department  initiate 
an  administrative  review  pursuant  to 
section  751(a)(1)  of  the  Act,  and  19  CFR 
351  213(b)(2).  We  initiated  this 
administrative  review  on  August  30, 

1999.  (64  FR  47167)  for  the  period 
December  1.  1998  through  May  31. 
1999. 

The  Department  issued  its 
questionnaire  on  September  1.  1999, 
and  received  Atlas'  response  to  Section 
A  on  September  20.  1999.  Set:tions  B 
and  C  on  November  5.  1999.  and 
supplemental  responses  on  [anuar}'  31, 

2000.  After  an  analysis  of  Atlas'  Section 
A.  B.  and  C  responses,  and  upon  receipt 
of  an  allegation  of  below-cost  sales  from 
petitioners.  Lone  Star  Steel  Company 
and  Maverick  Tube  Corporation,  the 
Department  initiated  on  January  6.  2000. 
an  investigation  to  determine  whether 
Atlas  made  sales  below  the  cost  of 
production  (  "COP  ").  Respondent 
submitted  its  Section  D  response  on 
January  31.  2000.  and  supplemental 
Section  D  response  on  February  10, 
2000 

The  Department  is  conducting  this 
administrative  review  in  accordance 
with  section  751(a)(1)  of  the  Act. 
Concurrent  with  the  instant 
administrative  review,  the  Department 
is  also  conducting  a  new  shipper  review 
of  Atlas  under  section  751(a)(2)(B)  of  the 
Act.  Pursuant  to  respondent's  request, 
due  to  the  fact  that  the  new  shipper 
review  covers  shipments  through 
November  30.  1999.  the  administrative 
review  of  Atlas  (which  would  normally 
ccjver  the  period  June  1.  1998  through 
May  31.  1999)  is  limited  to  the 
examination  of  shipments  during  the 
period  December  1.  1998  through  May 
31.  1999.  See  19  CFR  351.214(j). 

Scope  of  the  Review 

The  products  covered  by  this  review 
include  shipments  of  OCTG  from 
(Canada.  This  includes  American 
Petroleum  Institute  (  "API") 
specification  OCTG  and  all  other  pipe 
with  the  following  characteristics  except 
entries  which  the  Department 
determined  through  its  end-use 
certification  procedure  were  not  used  in 
OCTG  applications:  Length  of  at  least  16 
feet;  outside  diameter  of  standard  sizes 
published  in  the  API  or  proprietary 
specifications  for  OCTG  with  tolerances 
of  plus  '  M  inch  for  diameters  less  than 
or  equal  to  8''  m  inches  and  plus  '  *  inch 
for  diameters  greater  than  8"^  h  inches, 
minimum  wall  thickness  as  identified 
for  a  given  outer  diameter  as  published 
in  the  API  or  proprietary  specifications 
for  OCTG;  a  minimum  of  40.000  PSI 
yield  strength  and  a  minimum  60.000 
PSI  tensile  strength;  and  if  with  seams, 
must  be  electric  resistance  welded. 


Furthermore,  imports  covered  by  this 
review  include  OCTG  with  non- 
standard size  wall  thickness  greater  than 
the  minimum  identified  for  a  given 
outer  diameter  as  published  in  the  API 
or  proprietary  specifications  for  OCTG. 
with  surface  scabs  or  slivers,  irregularly 
cut  ends,  ID  or  OD  weld  flash,  or  open 
seams;  OCTG  may  be  bent,  flattened  or 
oval,  and  may  lack  certification  because 
the  pipe  has  not  been  mechanically 
tested  or  has  failed  those  tests  This 
merchandise  is  currently  classifiable 
under  the  Harmonized  Tariff  Schedules 
(HTS)  item  numbers  7304.20.  7305.20, 
and  7306.20.  The  HTS  item  numbers  are 
provided  for  convenience  and  U.S. 
Customs  purposes.  The  written 
description  remains  dispositive. 

Verification 

As  provided  in  section  782{i)  of  the 
Act,  we  conducted  verifications  of  the 
information  provided  by  Atlas.  We  used 
standard  verification  procedures 
including;  on-site  inspection  of  the 
manufacturers'  facilities,  examination  of 
relevant  sales  and  financial  records,  and 
selection  of  relevant  source 
documentation  as  exhibits.  Our 
verification  findings  are  detailed  in  the 
memoranda  dated  March  8.  2000.  the 
public  versions  of  which  are  on  file  in 
the  Central  Records  Unit.  Room  B099  of 
the  Main  Commerce  building  (CRU — 
Public  File). 

United  States  Price 

Atlas  reported  all  United  States  sales 
of  subject  merchandise,  as  export  price 
("EP  ")  transactions  sold  to  unaffiliated 
U.S.  customers  prior  to  importation. 

We  calculated  EP.  in  accordance  with 
section  772(a)  of  the  Act.  because  the 
merchandise  was  sold  in  the  exporting 
country  to  the  first  unaffiliated 
purchaser  in  the  United  States  prior  to 
importation  and  constructed  export 
price  (""CEP  ")  methodology  was  not 
otherwise  warranted,  based  on  the  facts 
of  record.  We  based  EP  on  the  delivered 
price  to  unaffiliated  purchasers  in  the 
United  States.  We  adjusted  the  starting 
price  by  the  amount  Atlas  reported  for 
billing  adjustments  and  made 
deductions  from  the  starting  price  for 
discounts.  We  also  made  deductions  for 
movement  expenses  in  accordance  with 
section  772(c)(2)(A)  of  the  Act;  these 
included  foreign  inland  freight.  U.S. 
inland  freight,  and  U.S.  brokerage  and 
handling  charges. 

Normal  Value 

After  testing:  (1)  Home  market 
viability  and  (2)  whether  home  market 
sales  were  at  below-cost  prices,  we 
calculated  normal  value  ("NV'"}  as 


noted  in  the  "Price-to-Price 
Comparisons"  section  of  this  notice. 

1 .  Home  Market  Viability 

In  order  to  determine  whether  there  is 
a  sufficient  volume  of  sales  in  the  home 
market  to  serve  as  a  viable  basis  for 
calculating  NV  [i.e..  the  aggregate 
volume  of  home  market  sales  of  the 
foreign  like  product  is  equal  to  or 
greater  than  five  percent  of  the  aggregate 
volume  of  U.S.  sales),  we  compared 
Atlas"  volume  of  home  market  sales  of 
the  foreign  like  product  to  the  volume 
of  U.S.  sales  of  the  subject  merchandise, 
in  accordance  with  section  773(a)(1)  of 
the  Act.  Because  Atlas'  aggregate 
volume  of  home  market  sales  of  the 
foreign  like  product  was  greater  than 
five  percent  of  its  aggregate  volume  of 
U.S.  sales  for  the  subject  merchandise, 
we  determined  that  the  home  market 
was  viable  for  Atlas. 

2.  Cost  of  Production  Analysis 

On  November  24,  1999.  petitioners 
filed  an  allegation  that  Atlas  made  home 
market  sales  at  prices  that  were  below 
the  COP.  Our  analysis  of  the  allegation 
indicated  that  there  were  reasonable 
grounds  to  believe  or  suspect  that  Atlas 
had  sold  OCTG  in  the  home  market  at 
prices  less  than  the  COP.  As  a  result, 
pursuant  to  section  773(b)  of  the  Act,  we 
initiated  a  COP  investigation  on  January 
6.  2000.  with  respect  to  Atlas  to 
determine  whether  sales  were  made  at 
prices  below  the  COP. 

We  conducted  the  COP  analysis 
described  below. 

A.  Calculation  of  COP 

In  accordance  with  section  773(b)(3) 
of  the  Act,  we  calculated  COP  based  on 
the  sum  of  Atlas'  cost  of  materials  and 
fabrication  for  the  foreign  like  product, 
plus  an  amount  for  home  market  selling, 
general  and  administrative  expenses 
("SG&A"),  including  interest  expenses, 
and  packing  costs. 

B.  Test  of  Home  Market  Sales  Prices 

We  compared  the  weighted-average 
COP  figures  to  home  market  sales  of  the 
foreign  like  product  as  required  under 
section  773(b)  of  the  Act.  in  order  to 
determine  whether  these  sales  had  been 
made  at  prices  below  COP.  In 
determining  whether  to  disregard  home 
market  sales  made  at  prices  less  than  the 
COP,  we  examined  whether:  (1)  Within 
an  extended  period  of  time,  such  sales 
were  made  in  substantial  quantities;  and 
(2)  such  sales  were  made  at  prices 
which  permitted  the  recovery  of  all 
costs  within  a  reasonable  period  of  time. 
On  a  product-specific  basis,  we 
compared  the  COP  to  the  home  market 


prices,  less  any  applicable  movement 
charges  and  rebates. 

C.  Results  of  the  COP  Test 

Pursuant  to  section  773(b)(2)(C). 
where  less  than  20  percent  of 
respondent's  sales  of  a  given  product 
were  at  prices  less  than  the  COP.  we  did 
not  disregard  any  below-cost  sales  of 
that  product  because  we  determined 
that  the  below-cost  sales  were  not  made 
in  ""substantial  quantities."  Where  20 
percent  or  more  of  respondent's  sales  of 
a  given  product  during  the  POR  were  at 
prices  less  than  the  COP,  we  determined 
such  sales  to  be  made  in  "substantial 
quantities"  within  an  extended  period 
of  time  in  accordance  with  section 
773(b)(1)(A)  of  the  Act.  In  the  instant 
case,  we  compared  Atlas'  home  market 
prices  to  weighted-average  COPs  for  the 
POR,  and  determined  that  such  sales 
were  below  cost  and  were  not  made  at 
prices  which  would  permit  recoverv'  of 
all  costs  within  a  reasonable  period  of 
time,  in  accordance  with  section 
773(b)(1)(B)  of  the  Act.  Therefore,  we 
disregarded  such  below-cost  sales. 

Level  of  Trade 

In  accordance  with  section 
773(a)(1)(B)  of  the  Act,  to  the  extent 
practicable,  we  detennine  NV  based  on 
sales  in  the  comparison  market  at  the 
same  level  of  trade  ("LOT")  as  the  EP  or 
CEP  transaction.  The  NV  LOT  is  that  of 
the  starting-price  sales  in  the 
comparison  market  or,  when  NV  is 
based  on  constructed  value  ("CV").  that 
of  the  sales  from  which  we  derive  SG&A 
expenses  and  profit.  With  respect  to 
U.S.  price  for  EP  transactions,  the  LOT 
is  also  the  level  of  the  starting-price 
sale,  which  is  usually  from  tho  exporter 
to  the  importer. 

To  determine  whether  NV  sales  are  at 
a  different  LOT  than  the  U.S.  sales,  we 
examined  stages  in  the  marketing 
process  and  selling  functions  along  the 
chain  of  distribution  between  the 
producer  and  the  unaffiliated  customer. 
If  the  comparison-market  sales  are  at  a 
different  LOT  and  the  difference  affects 
price  comparability,  as  manifested  in  a 
pattern  of  consistent  price  differences 
between  the  sales  on  which  NV  is  based 
and  home  market  sales  at  the  LOT  of  the 
export  transaction,  WQ^meike  a  LOT 
adjustment  under  section  773(a)(7)(A)  of 
the  Act.  See  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Cut-to-Length 
Carbon  Steel  Plate  from  South  Africa. 
62  FR  61731  (November  19,  1997). 

Atlas  reported  one  customer  categon,' 
and  one  channel  of  distribution  (i.e.. 
sales  to  unaffiliated  distributors)  for  its 
home  market  sales.  For  its  EP  sales. 
Atlas  also  reported  one  customer 


category  and  one  channel  of  distribution 
(i.e.,  direct  sales  to  unaffiliated 
distributors).  Atlas  claimed  in  its 
response  that  its  EP  sales  were  made  at 
the  same  LOT  as  home  market  sales  to 
unaffiliated  distributors.  For  this  reason. 
Atlas  has  not  asked  for  a  LOT 
adjustment  to  NV  for  comparison  to  its 
EP  sales. 

In  determining  whether  separate 
LOTs  actually  existed  in  the  home 
market  and  U.S.  market,  we  examined 
whether  Atlas'  sales  involved  different 
marketing  stages  (or  their  equivalent) 
based  on  the  channel  of  distribution, 
customer  categories  and  selling 
functions.  Atlas  reported  that  its  selling 
functions  for  home  market  sales  are 
arranging  for  freight,  warehousing,  and 
warranty  service;  however,  we  noted 
that  Atlas  did  not  report  anv  wauehouse 
or  warranty  expenses  for  home  market 
scdes  during  the  POR.  After  reviewing 
the  record  evidence,  we  agree  with  Atlas 
that  its  home  market  sales  comprise  a 
single  LOT. 

In  analyzing  Atlas'  selling  activities 
for  its  EP  sales,  we  noted  that  the  sales 
generally  involved  the  same  selling 
functions  associated  with  the  home 
market  LOT  described  above.  Atlas 
reported  that  these  selling  activities 
included  arranging  for  freight, 
warehousing,  and  warranty  ser\'ices; 
however,  we  noted  that  Atlas  did  not 
report  any  warehouse  or  warranty 
expenses  for  U.S.  market  sales  during 
the  POR.  Based  upon  the  record 
evidence,  we  have  determined  that  there 
is  one  LOT  for  all  EP  sales  and  that  it 
is  the  same  LOT  as  in  the  home  market. 
Therefore,  because  we  find  the  U.S. 
sales  and  home  market  sales  are  at  the 
same  LOT.  we  determine  that  a  LOT 
adjustment  under  section  773(a)(7)(A)  is 
not  warranted. 

Price-to-Price  Comparisons 

We  calculated  NV  based  on  delivered 
prices  to  unaffiliated  customers.  The  NV 
price  was  reported  on  a  Goods  and 
Services  Tax-exclusive  basis.  We 
adjusted  the  starting  price  by  the 
amount  Atlas  reported  for  billing 
adjustments.  We  made  deductions  from 
the  starting  price  for  rebates,  inland 
freight,  and  inland  freight  insurance.  We 
made  adjustments  for  differences  in 
merchandise  in  accordance  with  section 
773(a)(6)(C)(ii)  of  the  Act.  We  made 
further  adjustments,  under  section 
773(a)(6)(C)(iii)  of  the  Act.  for 
differences  in  circumstances  of  sale  for 
imputed  credit  expenses.  Finally,  we 
deducted  home  market  packing  costs 
and  added  U.S.  packing  costs  in 
accordance  with  sections  773(a)(6)(A) 
and  (B)  of  the  Act. 
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Currency  Conversion 

Pursuant  to  soction  773A(a)  of  the 
Act.  we  mad*!  curroncy  conversions  into 
U.S.  dollars  based  on  the  tixchange  rates 
in  effect  on  the  (dates  of  the  U.S.  sales 
as  certified  by  the  Federal  Reserve  Bank. 

Preliminary  Results  of  Review 

As  a  result  of  this  review,  we 
preliminarily  determine  that  a  4.41 
percent  dumping  margin  exists  for  Atlas 
for  the  period  De<:ember  1.  1998, 
through  May  31.  1999. 

The  Department  will  dist:lo.se 
calculations  performed  within  five  da\^ 
of  the  date  of  publication  of  this  notice 
to  the  parties  of  this  proceeding  in 
accordance  with  19  CFR  351.224(b)  An 
interested  party  may  request  a  hearing 
within  thirty  days  of  publication  of 
these  preliminan,'  results.  Sef  19  CFR 
351.310(c).  Any  hearing,  if  requested, 
will  be  held  44  days  after  the  date  of 
publication,  or  the  first  working  day 
thereafter.  Interested  parties  may  submit 
case  briefs  jind/or  written  comments  no 
later  than  30  davs  after  the  date  of 
publication  of  these  preliminary  results 
of  review.  Rebuttal  briefs  and  rt-buttals 
to  written  comments,  limited  to  issues 
raised  in  such  briefs  or  comments,  may 
be  filed  no  later  than  37  days  after  the 
date  of  publication.  The  Department 
will  issue  the  final  results  of  this 
administrative  review,  which  will 
include  the  results  of  its  analvsis  f)f 
issues  raised  in  anv  such  iiomments. 
within  120  days  of  publication  of  these 
preliminary  results 

Upon  completion  of  this 
administrative  review,  the  Department 
shall  iletermine,  and  the  (Customs 
Service  shall  assess,  antidumping  duties 
on  all  appropriate  entries  There  was 
onlv  one  importer  during  the  POR  for 
merchandise  sold  bv  Atlas.  We  have 
calculated  an  importt^rspecifi*.  duty 
assessment  rate  based  on  the  ratio  of  th(; 
total  amount  of  antidumping  duties 
calculated  for  the  examined  sales  to  the 
total  entered  value  of  examined  sales. 
Atlas  reported  entered  value  bv 
subtracting  discounts,  freight,  and 
brokerage  and  luiiulling  costs  from  the 
its  reported  U.S    price   This  rate  will  be 
assessed  uniformlv  on  all  entries  made 
during  the  POR  The  Dt^partment  will 
issue  appraisement  instructions  directlv 
to  Customs 

Furthermore,  the  following  di-posit 
requirements  will  be  effective  upon 
completion  of  the  final  results  of  this 
administrative  review  for  .ill  shipments 
of  (KTTC  from  (^.uiada  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  publication 
(late  of  the  final  results  of  this 
administrativt'  review,  as  provided  by 


section  751(a)(1)  of  the  Act:  (1)  The  cash 
deposit  rate  for  Atlas  will  be  the  rate 
establishf;d  in  the  final  results  of  this 
administrative  review:  (2)  for 
merchandise  exported  by  manufacturers 
or  exporters  not  covered  in  this  review 
but  covered  in  the  original  less-than- 
fair-value  (LTFV)  investigation  or  a 
previous  review,  the  cash  deposit  rate 
will  continue  to  be  the  company- 
specific  rate  published  for  the  most 
recent  period:  (3)  if  the  exporter  is  not 
a  firm  covered  in  this  review,  or  the 
original  LTFV  investigation,  but  the 
manufacturer  is,  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 
recent  period  for  the  manufacturer  of 
the  merchandise:  and  (4)  if  neither  the 
exporter  nor  the  manufacturer  is  a  firm 
covered  in  this  or  any  previous  review, 
the  cash  deposit  rate  will  be  16.65 
percent,  the  "all-others"  rate  established 
in  the  LTFV  investigation. 

These  deposit  requirements,  when 
imposed,  shall  remain  in  effect  until 
publication  of  the  final  results  of 
administrative  review  for  a  subsequent 
review  period. 

This  notice  also  serves  as  a 
preliminary  reminder  \.o  importers  of 
their  responsibility  under  19  CFR 
351.402(0  to  file  a  certificate  regarding 
the  reimbursement  of  antidumping 
duties  prior  to  liquidation  of  the 
ndevant  entries  during  this  review 
period   Failure  to  comply  with  this 
riHjuirement  could  result  in  the 
Secretar\'"s  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties 

This  administrative  review  and  notice 
are  in  accordance  with  sections 
751(a)(1)  and  777(i)(l). 

DatHil:  lime  1.  JOUU 
Troy  H.  Cribb. 

Ai  lira:  .Ass;sfi;n/ Secrefcjn  fi^rlmpnrt 

Admini'itnjtion 

IFK  l)u.    00-14502  Filed  6-7-00,  8:45  am) 

BILLING  CODE  3S10-^>S-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 
Export  Trade  Certificate  of  Review 

ACTION:  Notice  of  Issuance  of  an 
Amen(ied  Export  Trade  (Certificate  of 
Review.  Application  No.97-3A003 

SUMMARY:  The  Dejiartment  of  Commerce 
has  issued  an  amendt^d  Export  Trade 
Certificat(>  of  Review  to  The  Association 
for  the  Administration  of  Rice  Quotas. 
Inc.  (   AARQ  •)  on  |une  1.  2000.  Notice 
of  issuance  of  the  original  Certificate 


was  published  in  the  Federal  Register 

on  Januan-  28,  1998  (63  FR  4223). 
FOR  FURTHER  INFORMATION  CONTACT: 

Morton  Schnabel,  Director,  Office  of 
Export  Trading  Company  Affairs, 
International  Trade  Administration. 
(202)  482-5131.  This  is  not  a  toll-free 
number. 

SUPPLEMENTARY  INFORMATION:  Title  III  of 
the  Export  Trading  Company  Act  of 
1982  (15  use.  Sections  4001-21) 
authorizes  the  Secretary'  of  Commerce  to 
issue  Export  Trade  Certificates  of 
Review.  The  regulations  implementing 
Title  III  are  found  at  15  CFR  part  325 
(1998). 

The  Office  of  Export  Trading 
Company  Affairs  ("OETCA")  is  issuing 
this  notice  pursuant  to  15  CFR  325.6(b). 
which  requires  the  Department  of 
Commerce  to  publish  a  summar\'  of  a 
Certificate  in  the  Federal  Register. 
Under  Section  305(a)  of  the  Act  and  15 
CFR  325.11(a).  any  person  aggrieved  by 
the  Secretary's  determination  may, 
within  30  days  of  the  date  of  this  notice, 
bring  an  action  in  any  appropriate 
district  court  of  the  United  States  to  set 
aside  the  determination  on  the  ground 
that  the  determination  is  erroneous. 

Description  of  Amended  Certificate 

Export  Trade  Certificate  of  Review 
No.  97-00003,  was  issued  to  The 
Association  for  the  Administration  of 
Rice  Quotas,  Inc.  ("AARQ")  on  Januan,' 
21,  1998  (63  FR  4223,  Ianuar\'  28,  1998) 
and  lastly  amended  on  September  25, 
1998  (63  FR  53013,  October  2,  1998) 

AARQ's  Export  Trade  Certificate  of 
Review  has  been  amended  to: 

1.  Add  the  following  companies  as 
new  "Members"  of  the  Certificate 
within  the  meaning  of  section  325.2(1 ) 
of  the  Regulations  (15  CFR  325.2(1)): 
ADM  Latin,  Inc.,  Decatur.  Illinois,  and 
ADM  Rice.  Inc..  Tarrv'town,  New  York 
(subsidiaries  of  Archer  Daniels  Midland 
Company);  AFE  (USA).  Inc.,  Houston, 
Texas;  California  Commodity  Traders. 
LLC,  Sacramento,  California:  California 
Pacific  Rice  Milling,  Ltd.,  Arbuckle, 
California;  Family  &  Sons,  Inc.,  Miami. 
Florida;  Far  West  Rice.  Inc..  Durham. 
California;  Glencore  Ltd..  Stamford. 
Connecticut  (a  subsidiary  of  Glencore 
International  AG),  for  the  activities  of 
Glencore  Grain  Division  and  Glencore 
Ltd.'s  subsidiarv'.  LaGrain  International 
Inc..  Baton  Rouge,  Louisiana:  Incomar 
Texas.  Ltd.  and  its  subsidiary.  Gulf  Rice 
Arkansas.  LLC.  Houston.  Texas: 
International  Grain  Brokerage.  LLC. 
Yuba  City,  California:  JFC  International 
Inc.,  San  Francisco,  California  (a 
subsidiary'  of  Kikkoman  Corp.);  Kitoku 
America.  Inc..  Davis.  California  (a 
subsidiar\'  of  Kitoku  Co.,  Ltd.); 
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Mermentau  Rice.  Inc..  Mermentau, 
Louisiana;  Nishimoto  Trading 
Company.  Ltd..  Los  Angeles,  California 
(a  subsidiary  of  Nishimoto  Trading 
Company,  Ltd.  (Japan)):  PS 
International,  Ltd.,  Durham,  North 
Carolina:  Texana  Rice.  Inc..  Houston, 
Texas:  Wehah  Farm.  Inc.,  dba  Lundberg 
Family  Farms,  Richvale,  California; 

2.  Delete  the  following  companies  as 
"Members"  of  the  Certificate  within  the 
meaning  of  section  325.2(1)  of  the 
Regulations  (15  CFR  325.2(1)): 
Broussard  Rice  Mill,  Inc.;  Cargill,  Inc., 
for  the  activities  of  its  division,  Cargill 
Rice  Milling;  Cargill  Rice.  Inc.:  and  Gulf 
Rice  Arkansas,  Inc.; 

3.  Change  the  listings  of  the  current 
Members  as  follows:  "AC  HUMKO. 
Corp.  for  the  activities  of  AC  HUMKO 
Rice  Specialties.  Brinkley  Rice  Milling 
Company,  and  El  Campo  Rice  Milling 
Company,  Dallas,  Texas  '  should  be 
amended  to  read  "AC  HUMKO  Corp., 
Cordova,  Tennessee;"  "Busch 
Agricultural  Resources,  Inc.,  St.  Louis. 
Missouri"  and  "Pacific  International 
Rice  Mills,  Inc..  Woodland,  California" 
should  be  amended  to  read  "Busch 
Agricultural  Resources.  Inc.,  St.  Louis. 
Missouri,  and  its  subsidiary.  Pacific 
International  Rice  Mills.  Inc.. 
Woodland.  California;"  'Continental 
Grain  Company.  New  York,  New  York" 
should  be  amended  to  read  "ContiGroup 
Companies,  Inc.,  New  York.  New  York:" 
"Gulf  Rice  Milling.  Inc."  and  "Gulf 
Pacific  Rice  Co.,  Inc."  should  be 
amended  to  read  "Gulf  Pacific,  Inc.,  and 
its  subsidiaries.  Gulf  Pacific  Rice  Co.. 
Inc.,  and  Gulf  Rice  Milling,  Inc.. 
Houston,  Texas:"  and  "The  Connell 
Company  for  the  activities  of  Connell 
Rice  &  Sugar  Co.  and  Connell 
International  Co."  should  be  amended 
to  read  "The  Connell  Company, 
Westfield.  New  Jersey.";  and 

4.  Include  as  export  markets  for  the 
purpose  of  distributing  tariff-rate  quota 
auction  proceeds  the  Republic  of  the 
Marshall  Islands,  the  Federated  States  of 
Micronesia,  and  the  Republic  of  Palau. 

A  copy  of  the  amended  certificate  will 
be  kept  in  the  International  Trade 
Administration's  Freedom  of 
Information  Records  Inspection  Facility. 
Room  4102.  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington,  DC  20230. 

Dated:  |une  1.  2000. 

Morton  Schnabel, 

DiiTctor.  Officf  of  Export  Trading  Company 
Affairs. 

|FR  Dor.  00-14382  Filed  B-7-00;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Performance  Review  Board; 
Announcement  of  New  Members 

agency:  International  Trade 
Administration,  Commerce. 

ACTION:  Notice. 

SUMMARY:  Announcement  of  new 
members  for  the  performance  review- 
board. 

FOR  FURTHER  INFORMATION  CONTACT: 

La  Verne  H.  Hawkins,  Department  of 
Commerce,  Office  of  Human  Resources. 
Room  4803,  Washington,  DC  20230. 

SUPPLEMENTARY  INFORMATION:  This 
notice  announces  the  appointment  by 
the  Acting  Under  Secretary  for 
International  Trade,  Robert  LaRussa,  of 
the  Performance  Review  Board  (PRB). 
This  is  a  revised  list  of  new  members 
and  the  reappointment  of  previous 
board  members  as  listed  in  the 
September  3,  1998,  Federal  Register  63 
FR  47000.  The  appointments  are  for  a 
period  of  2  years.  The  purpose  of  the 
international  Trade  Administration's 
Performance  Review  Board  (PRB)  is  to 
review  and  make  recommendations  to 
the  appointing  authority  on 
performance  management  issues  such  as 
appraisals,  and  bonuses,  ES-level 
Increases  and  Presidential  Rank  Awards 
for  members  of  the  Senior  Executive 
Service  (SES).  The  members  are: 

Eleanor  Roberts  Non-ITA  career. 

Lewis.  Chief  Coun- 
sel for  Inter- 
national Trade. 

Stephen  Jacobs.  Dep-      Career, 
uty  Assistant  Sec- 
retar\-  for  Agree- 
ments Compliance. 
Market  Access  & 
Compliance. 

Elizabeth  Sears.  Dep-      Non-career 
uty  Assistant  Sec- 
retary for  Domestic 
Operations.  U.S.  & 
Foreign  Commer- 
cial Service. 

Barbara  Tillman,  Career. 

Senior  Director, 
Import  Administra- 
tion. 

lonathan  C.  Menes,        Career. 
Director,  Office  of 
Trade  and  Eco- 
nomic Analysis, 
Trade  Develop- 
ment. 

Tong  S.  Chung,  Act-       Non-Career, 
ing  Deputy  Assist- 
ant Secretary  for 
Ser\'ice  Industries 
and  Finance,  Trade 
Development. 


Linda  Moye  Career. 

Cheatham.  Chief 

Financial  Officer 

and  Director  of 

.Administration. 
La\'erne  H.  Hawkins.     Executive  Secretarx'. 

Office  of  Human 

Resources  Manage- 
ment, 202-^82- 

2537. 

Dated;  lune  2.  2000. 
lames  T.  King,  )r.. 

Human  Resourres  Manager,  IT  A. 

|FR  Doc.  00-14384  Filed  6-7-00:  8:45  am] 

BILUNG  CODE  3S10-2S-P 


DEPARTMENT  OF  COMMERCE 

Minority  Business  Development 
Agency 

[Docket  No.  000322079-0079-01] 

RIN  0640-ZA06 

Solicitation  of  Applications  for  the 
Minority  Business  Capital  Access 
Policy  institute 

AGENCY:  Minority  Business 
Development  Agency.  U.S.  Department 
of  Commerce. 
ACTION:  Notice. 

SUMMARY:  In  accordance  with  Executive 
Order  11625  and  15  U.S.C.  1512.  the 
Minority  Business  Development  Agency 
(MBDA)  is  soliciting  competitive 
applications  from  organizations  seeking 
to  establish  a  Minority  Business  Capital 
Access  Policy  Institute.  All  information 
required  for  submission  of  a  grant 
application  by  eligible  applicants  is 
contained  in  this  announcement. 
The  MBDA  provides  business 
development  services  to  minority 
entrepreneurs  through  different  types  of 
programs.  Each  program  is  designed  to 
focus  on  the  unique  business  problems 
of  a  specific  market.  MBDA's  programs 
form  a  national  business  deliven,- 
network  that  addresses  the  needs  of 
minority  entrepreneurs  throughout  the 
United  States.  Currently,  there  is  yer\' 
limited  information  on  the  minority 
business  community,  especially  w'ith 
respect  to  capital  demand  and  usage.  To 
support  the  development  of  minority' 
businesses  and  encourage  informed 
decision-making  by  both  the  public  and 
private  sectors,  it  is  critical  to  collect 
and  analyze  quantitative  information  on 
the  capital  needs  of  these  businesses. 
MBDA  will  therefore  provide  seed 
funding  for  the  planning,  development 
and  establishment  of  the  Minority 
Business  Capital  Access  Policy  Institute 
("MBCAPI"  or  "Institute"),  a  research 
and  advocacy  institute  focused  on 
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is.suos  of  capital  acicus.s  for  minority 
businesses   For  profit  antJ  non-profit 
organizations,  state  or  local  government 
(>ntities.  .\merican  Indian  Tribes, 
colleges  and  universities  art;  eligible  to 
operate  the  MBCAPI 
DATES:  Completed  applications  for  the 
MBCAPI  program  must  be:  (1) 
Postmarked  by  the  L'SPS  by  [uly  10. 
2000;  or  (2}  re<:eived  by  MBDA  at  the 
address  below  no  later  than  .5  p.m. 
Eastern  Daylight  Time  on  July  10.  2000 
Applications  postmarked  later  than  the 
closing  date  or  received  after  the  closing 
date  will  not  be  considered.  The 
anticipated  time  for  processing  of 
applications  is  90  days 
ADDRESSES:  Applicants  must  submit  one 
signed  original  plus  two  (2)  copies  of 
the  application.  Completed  application 
packages  must  be  submitted  to:  Office  of 
Financial  Access.  Room  5600.  Minority 
Business  Development  Agency.  U.S. 
Department  of  Commerce.  14th  & 
Constitution  Avenues.  NW.  Washington. 
DC  20230. 

If  the  application  is  hand-delivered  by 
the  applicant  or  its  representative,  it 
must  be  delivered  to  Room  1874.  which 
is  located  at  Entrance  #10.  15th  .Street. 
NW,  between  Pennsylvania  and 
Constitution  Avenues.  Unsigned 
applications  and  those  that  do  not 
include  required  forms  will  be 
considered  non-responsive  and  will  be 
returned  to  the  applicant. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information,  contact  |ason 
Everett  of  the  Office  of  Financial  Access, 
at  (202) 482-1940 

Prv-Applkiition  (lonffn^nce  A  pre- 
application  conference  will  be  held  for 
the  MBCAPI  program  Please  c;onta(  t 
Jason  Everett  of  the  Office  of  Financial 
Access,  at  (202)  482-1940.  for  the  date. 
time  and  location   Please  be  aware  that 
proper  identificaticjn  is  recjuired  for 
entrance  into  any  Federal  building 
SUPPLEMENTARY  INFORMATION: 

.Aulhoritv:  Kxei  ulivc  Onlcr  1 1625  anil  It 
U.S.C.  1512 

(CiittTlomiH  of  FedtTdl  Dnmi'stii   .Xssist.itu  »• 
(CKD.M    U  H02) 

ProKram  Description 

MBD/\  promotes  ,uui  encourages 
business  opportunities  lor  miiioritv 
business  enterprises  Although  minority 
businesses  are  growing  at  approximately 
twice  the  rate  of  maioritv  busint'sses. 
both  in  terms  of  the  number  of 
companies  and  revenues,  minority 
businesses,  according  to  the  most  recent 
Bureau  of  the  Census  data,  currently 
account  for  onh  t>"n  of  U  ,S.  businesst's. 
while  re[)resenting  nearly  25'%.  of  the 
Li.S.  (xipulatioii    Lick  of  access  to 
capital  is  a  leading  cause  of  the  low 


participation  rate  of  minorities  in  the 
II..S   marketplace 

MBDA  has  determined  that  the  lack  of 
(quantitative  information  regarding,  and 
analysis  of.  the  financing  needs  of 
minority  businesses,  strongly 
contributes  to  systemic  difficulties  in 
increasing  the  capital  available  to 
minority  businesses  By  providing  seed 
capital  for  this  project.  MBDA  will 
institute  an  effort  to  focus  resources  on 
issues  of  capital  access  for  minority 
businesses.  MBDA  anticipates  that  the 
Institute  will  collect,  analyze  and 
disseminate  information  on  the  capital 
needs  of  minority  businesses,  review 
and  assess  new  strategies  and 
instruments  for  increasing  financial 
access  for  minority  businesses,  and 
promote  the  importance  of  increased 
capital  flows  to  minority  business 
enterprises  within  the  financial,  general 
business  and  public  sectors. 

Although  research  and  advocacy 
materials  developed  by  the  MBCAPI 
may  be  available  to  the  general  public, 
the  Institute's  primary  objectives  are:  (1) 
To  research  and  educate  financial 
institutions  and  the  capital  markets 
about  the  needs  of  and  opportunities 
presented  by  minority  businesses;  and 
(2)  to  serve  as  a  source  of  data  and 
expertise  for  minority  businesses.  The 
successful  applicant  will  be  required  to 
design  and  establish  the  Institute  during 
the  twelve-month  grant  period; 
however,  other  than  as  set  forth  in  this 
Federal  Register  notice,  the  grantee  will 
not  be  required  to  provide  other 
research  and  advoc;acy  services  during 
the  grant  period. 

MBUA  will  provide  funding  for  a 
twelve-month  period  for  the 
development  and  implementation  of  the 
MBCAPI;  however,  after  the  initial 
grant.  MBDA  does  not  intend  to  fund 
the  MBCAPI  on  an  ongoing  basis   As  a 
result,  a  significant  portion  of  MBDA's 
evaluation  process  will  involve  an 
assessment  of  the  applicant's  ability  to 
dt.'velop  sufficient  resources  to  sustain 
the  Institute  on  a  continuing  basis. 
However,  it  is  not  the  intent  of  MBDA 
to  have  applicants  use  Federal  funds 
from  the  award  to  solicit  financial 
resources  for  the  continued  operation  of 
the  MBCAPI  after  the  twelve-month 
awar(i  ends  Applicants  should  bt)  aware 
that  under  applicable  cost  principles 
(OMB  Circulars  A-122,  A-121  and  A- 
87).  the  costs  of  organized  fund-raising. 
in(  hiding  financial  campaigns, 
endowment  drives,  solit  itation  of  gifts 
and  bequests,  and  similar  expenses 
incurred  solely  to  raise  c:apital  or  obtain 
(.ontributions  are  unallowable  under 
this  award 

However,  even  though  these  costs  are 
unallowable  for  purposes  of  computing 


charges  to  Federal  awards,  they 
nonetheless  may  be  treated  as  direct 
costs  for  purposes  of  determining 
indirect  costs  rates  and  be  allocated 
their  share  of  the  organization's  indirect 
costs  if  they  represent  activities  which: 
(1)  Include  the  salaries  of  personnel.  (2) 
occupy  space,  and  (3)  benefit  from  the 
organization's  indirect  costs. 

Work  Requirements 

Task  1 

Formation  and  establishment  of  the 
MBCAPI,  including,  by  the  end  of  the 
ninth  month  after  the  award  start  date, 
a  strategic  plan  ("Strategic  Plan"  or 
•plan  ")  describing  the  MBCAPI's 
strategy  and  methodology  for  becoming 
financially  self-sustaining.  The  Strategic 
Plan  must  include  an  estimated  budget 
and  business  plan  for  the  first  12 
months  of  operation  after  MBDA 
funding  ends. 

Work  on  the  project  must  have 
commenced  within  30  days  after  the 
start  date  of  the  award.  By  the  end  of  the 
ninth  month  subsequent  to  the  start  date 
of  the  award,  the  grantee  will  submit  to 
MBDA  the  Strategic  Plan  describing  the 
approach  the  MBCAPI  will  use  to 
become  financially  self-sustaining  after 
the  award  period.  In  the  Plan,  the 
grantee  must  discuss  strategies  for 
funding  MBCAPI's  ongoing  operations 
(i.e..  whether  the  MBCAPI  will  be  a 
membership  organization,  where 
membership  dues  will  finance  ongoing 
operations  or  whether  other  forms  of 
fundraising  will  be  required)  and 
identify  likely  sources  of  public  and 
private  support  sufficient  to  fund  the 
MBCAPI's  needs  for  the  first  year  of 
operation. 

In  particular,  the  Strategic  Plan  must 
discuss  strategies  for  mobilizing  the 
financial,  investment  and  business 
communities,  including  the  minority 
business  community  and  minority 
business  advocacy  organizations,  to 
obtain  the  necessary  financial  resources 
to  continue  the  MBCAPI  for  the  first 
twelve  months  after  MBDA  funding 
ends  The  Strategic  Plan  also  must 
include  an  estimated  budget  and 
business  plan.  The  MBCAPI  must  be 
operational  by  the  end  of  the  award 
period  and  should  be  located  in  an 
office  facility. 

Task  2 

(Conduct  needs  assessment  of  the 
minority  business  c:ommunity. 

This  assessment  shall  address  the 
capital  needs  of  the  MBE  community. 
The  assessment  should  include  a 
description  of  the  existing  sources  and 
structures  for  financing  minority 
businesses,  particularly  lending  sources 
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and  evaluate  the  need  for  increased  use 
of  equity  and  mezzanine  financing. 

Task  3 

Conduct  financial  institutions  needs 
assessment. 

This  assessment  shall  include  a 
review  of  the  information,  market 
research  and  other  quantitative  data  that 
financial  institutions  need  in  order  to 
serve  the  minority  business  community 
to  a  greater  extent.  This  should  include 
the  information  that  financial 
institutions  believe  is  currently 
unavailable,  such  as  up-to-date 
demographic  data  on  the  MBE 
community,  and  the  type  of  market 
research  that  would  be  likely  to  increase 
their  marketing  to  and  investment  in  the 
MBE  community- 
Task  4 

Develop  a  statement  of  policy  focus 
and  research  strategy. 

Based  on  the  foregoing  assessments  of 
minority  businesses  and  financial 
institutions,  the  successful  applicant 
must  develop  a  statement  of  policy 
focus  and  research  strategy  to  be  used 
during  its  first  two  operational  years. 
This  statement  must  describe,  in  detail, 
the  most  critical  issues  for  the  minority 
business  community  and  the  strategies 
that  the  MBCAPI  will  use  to  address 
these  issues.  This  should  include  an 
outline  of  the  research  that  will  be 
required  and  a  description  of  the 
methodology  that  will  be  used  to 
accomplish  this  work. 

Task  5 

Develop  a  work  plan  ("MBCAPI  Work 
Plan")  that  will  demonstrate  how  the 
MBCAPI,  once  operational,  will 
complete  the  following: 

•  Creation  of  a  clearinghouse  for 
information  related  to  capitjil  access  for 
minority  businesses.  This  would 
include  reports,  studies  and  academic 
work  on  investment  in  minority 
businesses  and  emerging  domestic 
markets.  The  Institute  also  will  develop 
and  implement  a  strategy  to  disseminate 
this  information  to  a  number  of 
constituencies,  including  but  not 
limited  to  organizations  focused  on 
minority  capital  access;  minority 
business  groups;  the  Minority  Business 
Roundtable;  the  general  financial  and 
investment  community;  and  economic 
and  policy  think  tanks.  Methods  of 
dissemination  could  include  a 
newsletter,  electronic  newsletters,  e- 
mail.  the  press  and  other  media. 

•  Development  of  research  strategies 
and  new  instruments  that  can  be 
utilized  to  increase  capital  access  for 
minority  businesses.  The  strategies 
include,  but  are  not  limited  to.  the 


creation  of  a  secondary  market  for 
minority  and  small  business  loans; 
identification  of  new  sources  of  equity, 
mezzanine  and  quasi-equity  capital;  and 
the  development  of  new  equity  and  debt 
products  and  instruments. 

•  Collection  of  information  on  the 
equity  needs  of  minority  businesses, 
including  estimates  of  the  equity  needs 
of  minority  businesses,  current  available 
sources,  industries  in  which  such  equity 
investments  are  concentrated,  etc.  The 
MBCAPI  also  will  assess  the  difficulties 
of  minority  businesses  in  obtaining 
equity  capital,  including  lack  of  access 
to  venture  capital  networks  and  other 
equity  investors. 

•  Creation  and  maintenance  of  a 
database  of  loans  made  to  minority- 
owned  businesses.  The  data  to  be 
gathered  includes  information  on  loans 
made  by  commercial  banks,  finance 
companies,  community  development 
lenders,  Small  Business  Investment 
Companies  and  other  lending 
institutions.  This  information  would 
include  asset  size  of  each  lender, 
average  loan  size  and  duration, 
borrower  target  groups,  loan  default  and 
loan  loss  rates  and  other  data  generally 
used  by  rating  agencies  in  assessing  a 
securitization  transaction.  The  data 
collected  would  also  include  general 
information  about  minority  businesses, 
including  but  not  limited  to  the  primary 
industries  where  such  businesses  are 
concentrated,  average  gross  revenues, 
primary  sources  of  capital,  average 
amount  of  bank  or  other  financing, 
sources  of  equity  financing,  geographic 
location  of  businesses,  numbers  of 
employees,  etc. 

•  Assessment  of  the  impact  of 
minority  financial  services  companies 
on  providing  capital  to  minority 
businesses  and  recomjnend  ways  to 
improve  the  provision  of  capital  by  such 
companies. 

•  Implementation  of  an  education 
strategy  that  includes  an  annual 
conference  geared  towards  mainstream 
financial  service  companies  and  focused 
on  the  benefits  of  investing  in  minority 
businesses. 

•  Monitoring  and  evaluation  of 
federal  and  state  programs  that 
significantly  impact  or  target  increased 
capital  for  minority  businesses. 

•  Recommendation  of  minimum 
standards  for  loan  documentation  and 
servicing  for  community  development 
lenders  for  purposes  of  promoting 
uniformity  in  evaluating  new  loans  and 
performing  due  diligence. 

Use  of  Program  Income:  Applicants 
are  advised  that  any  program  income 
generated  by  the  proposed  project  is 
subject  to  special  conditions. 
Anticipated  program  income  must  be 


documented  appropriately  in  the  project 
budget.  In  addition,  should  an 
application  be  funded,  unanticipated 
program  income  must  be  reported  to 
MBDA.  and  the  budget  for  the  project 
must  be  renegotiated  to  reflect  receipt  of 
this  program  income.  Program  income 
means  gross  income  earned  by  the 
recipient  that  is  either  directly 
generated  by  a  supported  activity  or 
earned  as  a  result  of  the  award. 

Performance  Measures:  In  accordance 
with  15  CFR  parts  14  and  24.  the 
successful  applicant  must  manage  and 
monitor  functions  and  activities 
supported  by  the  financial  award. 
Grantees  will  be  required  to  use 
program  performance  measures  in 
quarterly  reports  and  to  provide  an  end- 
of-the-year  assessment  of  the 
accomplishments  of  the  project  using 
these  measures.  Applicants  must 
include  a  detailed  plan  in  their 
proposals  which  provides  a  timeline  of 
proposed  activities  and  milestones  to 
implement  each  of  the  tasks  set  forth 
above. 

Funding  Availability:  MBDA 
anticipates  that  approximately  S350.000 
will  be  available  in  FY  2000  for  Federal 
assistance  under  this  program.  If  MBDA 
receives  sufficient  funding  for  FY  2001. 
an  additional  $75,000  may  be  available 
to  the  grantee  to  enhance  the  project.  In 
no  event  will  MBDA  or  the  Department 
of  Commerce  be  responsible  for 
proposal  preparation  costs  if  this 
program  fails  to  receive  funding  or  is 
canceled  because  of  other  Agency 
priorities. 

Matching  Requirements:  Cost  sharing 
of  at  least  15%  is  required.  Additional 
cost  sharing  is  encouraged.  Cost  sharing 
may  be  in  the  form  of  cash,  third  party 
in-kind  contributions,  non-cash 
applicant  contributions  or  combinations 
thereof.  The  share  may  also  be 
contributed  by  local,  state,  and  private 
sector  organizations  or  joint  ventures 
between  these  organizations. 

Tyjye  of  Funding  Instrument:  A 
financial  assistance  award  in  the  form  of 
a  grant  will  be  used  to  fund  this 
program. 

Eligibility  Criteria:  State  or  local 
government  entities,  American  Indian 
Tribes,  colleges,  universities,  for-profit 
and  non-profit  organizations  are  eligible 
to  operate  the  MBCAPI. 

Award  Period:  The  award  period  shall 
be  for  approximately  twelve  calendar 
months  from  the  award  start  date. 
Publication  of  this  notice  does  not 
obligate  the  Department  of  Commerce  or 
MBDA  to  award  any  specific  grant  or  to 
obligate  all  or  any  part  of  available 
funds. 

Indirect  Costs:  The  total  dollar 
amount  of  the  indirect  costs  proposed  in 
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an  appludlidii  iiiidtT  tins  prn^riiiii  imist 
not  t!X(:»'t'(l  tht'  indirci  t  i ust  r.itf 
nftg()tiat(Ml  and  apprnvi'd  hv  a  (  o^nizant 
Ftuleral  agfiK  \  prmr  tn  tht-  proposfd 
effective  date  nf  tlif  <ivvard 

Application  Forms  and  Packin^r 
Standard  f-'orms  424.  Applii  .itioii  Inr 
Fjuieral  A,s.sistan(  »•;  424A.  lUidiict 
In  format  inn — N(in-(  ion.striK  tion 
Pro^rani-s:  424E).  Assiiranct's — Non- 
(lonstnu  tmn  Pro^^a^ls.  (K»^v  4-97);  SF- 
1,1. 1.  (m9«).  I)is(  losiir.'  of  l.dhhvinK 
Activitie.s;  an(i  Drpartnu-nt  of 
Common  n  Fonn.s  (;i)-.t4t):  (;i>-.Sl  1,  and 
C;i)-512  shall  be  ii.scd  in  applying  for 
financial  as.sistaiu  «•  Standard  Forms 
424.  424A.  424B  and  1,1,1.  mav  1m' 
downloadt'd  at  www  wbitchousf  liov 
onib/f(riints/indcx  And  Department  of 
(lommene  Forms  (;i)-,t4h.  (!I3-51  1  and 
C;i>-512  mav  be  downloaded  at 
www  doc. xov /forms 

Evaluation  Criteria 

Proposals  will  b*-  evaluated  based  on 
the  followinj^  ( riteria 

/  Applicant  (Aipahilitv  I45'\il 

The  applicant's  proposal  will  be 
evaluated  with  respect  to  the  applicant 
firm's  experience  ,»nd  expertise  in 
providing  the  work  rtHpiirements  listed 
Specificallv.  the  proposals  will  bt^ 
evaluated  as  follows; 

•  Fxperienc:e  in  and  kiiovvledne  of 
issues  related  to  c.ipitai  a<  cess  for 
ininoritv  businesses  and  innovative 
programs  designed  to  ini  rease  su(  h 
<apital  (!()'%.  I. 

•  Resources  and  pro    'ssional 
relationships  within  the  finaiu  lal  and 
investment  communitv  (lO'V ). 

•  ("apacitv  to  develop  the  r"sources  to 
m<ike  the  MEKiAPI  self-suslauung 
(1()%1. 

•  KxperieiK  e  ,i[ul  exjiertise  in 
advo(  atin^  on  behalf  of  minoritv 
businesses,  incliidin];;  education  and 
advocacv  resources  (l()"'ti).  and 

•  Assessment  of  the  tpialifii  alions, 
experience  .ind  proposed  roles  of  staff 
who  will  operate  the  MHC.M'I  (5".. I 

To  assist  MEID.X  in  its  exaluatmn 
process,  the  following  tvpes  ot 
information  should  be  included  m  the 
proposal 

1    A  brief  Business  Service  Historv  of 
the  applicant  firm  or  firms  in  addressing 
issues  of  capital  access  for  minoritv 
businesses  This  should  address  the 
organization's  abilitv  to  perform  work  of 
the  nature  anil  level  described  in  the 
work  requirements  of  this  Federal 
Register  notu  e   If  the  applicant 
organization  has  an  ISO  i)()l)()  Qualitv 
.Xssurani  e  (.ertification.  then  it  should 
he  expressed  here.  Knowledge 
possessed  by  individual  staff  members 


outside  of  the  organization  should  not 
be  provided  here  (see  below) 

2   A  brief  SubjtH;t  .^rea  Overview 
should  demonstrate  the  applicant's 
knowledge  and  understanding  of  the 
sub)e(  t  oi  minoritv  (  apital  ac:cess.  This 
should  include  knowledge  of:  (a) 
Minoritv  business  demographics:  (b)  the 
impediments  within  the  capital  markets 
to  iiureased  financing  for  minoritv 
businesses.  ((  )  financial  institutions. 
in(. hiding  non-depository  lenders,  and 
non-traditional  financing  souri:es  such 
as  communitv  development  funds;  (d) 
the  venture  capital  community  and 
other  sourc:es  of  »Hjuitv  capital:  and  (e) 
e( onomii  development  issues  and  the 
risks  to  the  monomv  of  limited  growth 
within  the  minoritv  business  sector  The 
.ipplicant  also  should  demonstrate  its 
background  in  education  and  advocacy. 

1  \  brief  Business  Relatifinships 
Overview  which  svnopsizes  the 
apiplicant's  professional  relationships 
whi(  h  can  be  utilized  to  address  issues 
of  (apital  access  Particular  emphasis 
should  be  placed  on  those  relationships 
.ind'or  prirtnerships  within:  (a)  The 
finanr.ial  and  investment  community 
and  (b)  the  minoritv  business 
development  community  that  indicate 
.i[)[)lii  ants  abilitv  to  understand  and 
.iddress  the  (:onc;t'rns  of  the  different 
ethnic  groups  (including  ,-\frican 
.\meru:ans.  Native  .Americans.  Puerto 
Kicans,  Spanish  speaking  .Americans. 
Kskimos.  Aleuts,  Asian  Indians,  Asian 
Pa(,ifi(  .\mericans  and  Hasidic  lews) 
served  bv  MBDA   Information  included 
in  this  overview  should  reflect  business 
relationships  of  both  the  applicant 
firiii(s)  as  an  organization  and  those  of 
individual  proposed  staff  This  part 
should  also  include  references  (with 
telephone  numbers)  and  letters  of 
support,  and  should  also  answer  the 
following  questions: 

•  Is  the  applii:ant  firm(s)  or  proposed 
MBC.XPI  staff  known  in  the  financial, 
investment,  business  and  minoritv 
business  development  communities' 

•  Does  the  .ipplicant  cniov  solid 
working  relationships  in  the  financial 
invc^stment.  business  and  minoritv 
business  development  communities  that 
\  iTifv  its  service  cjualitv  and 

rei  ommend  it' 

4   ,\  Minoritv  Business  Summarv  that 
discusses  the  applic;ant's  knowledge  of 
the  unique  [iroblems  facing  a  c:ross- 
section  of  minoritv  entrepreneurs  in 
obt.iining  capit.il 

'>   .X  Discussion  of  the  (Capabilities  of 
Proposed  Staff  inc:ludes  staff  knowledge 
.i(  (luired  both  within  the  applic:ant  firm 
,uid  in  previous  work  settings,  and 
should  specificallv  address  knowledge 
m  performing  work  of  the  nature  and 
level  described  in  the?  MBCAPI  work 


requirements.  The  identification  of  key 
personnel,  such  as  an  e.xecutive  director 
or  program  manager,  to  direct  the 
MBCAPI  on  a  day-to-day  basis  is 
important  Any  c;hange  in  the  e.xecutive 
director  or  program  manager  requires 
grants  officer  approval. 

6.  t)verview  of  the  MBCAPI  Staff 
Stnicture  includes  an  organizational 
chart,  which  provides  a  distinct 
delegation  of  authority  and  which 
identifies  all  positions,  with  position 
descriptions  and  qualifications  (both  in- 
house  and  consultant  subcontractors,  if 
anv)  for  the  MBCAPI.  This  overview 
should  be  directly  tied  into  the  work 
requirements  for  the  MBCAPI 

//  TfchniqufS  and  Methodologies  140%) 

The  applicant  will  be  evaluated 
according  to  the  following  sub-criteria: 

•  Applicants  specific  plan  on  how  to 
carrv'  out  each  of  the  five  MBCAPI  work 
requirements,  including  proposed 
activities  and  milestones  (timeline).  For 
example,  with  regard  to  Task  1,  in 
addition  to  discussing  the  development 
of  the  Strategic  Plan,  the  applicant 
should  describe  how  it  intends  to 
establish  a  detailed  organizational  and 
functional  framework  for  the 
management  of  the  MBCAPI,  with  a 
schedule  of  proposed  activities  and 
milestones  for  doing  so.  The  evaluation 
of  each  task  will  be  worth  5%. 

•  Applicant  must  provide  a  detailed 
discussion  relating  its  plan  for  carrying 
out  each  of  the  five  MBCAPI  work 
requirements  to  the  particular  resources 
and  business  c:apabilities  of  its 
organization,  including  staff  and 
networks,  thus  indicating  how  its 
organization  will  research,  analyze  arid 
disseminate  information  on  the  capital 
needs  of  the  minority  business 
community.  The  evaluation  of  this  sub- 
criteria  will  be  worth  15%. 

///  Proposed  Budget  and  Supporting 
Budget  Xorrative  II 5% I 

The  applicants  proposal  will  be 
evaluated  on  the  following  sub-criteria: 

•  Reasonableness,  allowability  and 
allocabihty  of  costs  (10%). 

•  Proposed  cost  sharing  of  15%  is 
required.  The  non-Federal  share  must  be 
adequatelv  documented  (5%). 

•  C~ost  sharing  which  exceeds  15% 
will  be  awarded  bonus  points  on  the 
following  scale:  16-20%     1  point:  21- 
25%     2  points;  26-30%     3  points:  31- 
35%     4  points;  and  over  36%     5 
points. 

An  application  must  receive  an 
average  of  at  least  a  70%  of  the  total 
points  available  for  all  three  evaluation 
criteria  in  order  for  the  application  to  be 
considered  for  funding. 
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Selection  Procedures:  Each 
application  will  receive  an  independent, 
objective  review  by  a  panel  qualified  to 
evaluate  the  applications  submitted. 
The  independent  review  panel, 
consisting  of  at  least  three  individuals, 
two  of  whom  are  reviewers  who  are  not 
employees  of  MBDA.  will  review  all 
applications  based  on  the  criteria  above. 
The  independent  review  panel  will 
evaluate  and  rank  the  proposals.  The 
Director  of  MBDA  makes  the  final 
recommendations  to  the  Department  of 
Commerce  Grants  Officer  regarding  the 
funding  of  applications,  taking  into 
account  the  following  selecrtion  criteria: 

(1)  The  evaluations  and  rankings  of 
the  independent  review  panel; 

(2)  The  extent  to  which  the  applicant 
demonstrates  ongoing  partnerships  and 
relationships  with  organizations  that 
have  expertise  and  knowledge  regarding 
the  unique  business  development  issues 
faced  by  the  range  of  ethnic  groups 
supported  by  MBDA;  and 

(3)  The  availability  of  funding. 

The  amount  of  funds  awarded  to  the 
grantee,  the  scope  of  programmatic 
activities,  and  clarifications  and/or 
correction  of  errors  will  be  determined 
and/or  conducted  in  pre-award 
negotiations  between  the  applicant,  the 
Grants  Officer,  and  the  MBDA  Program 
Officer. 

Other  Requirements 

/ 1  j  Purchase  of  American-Made 
Equipment  and  Products 

Applicants  are  hereby  notified  that 
they  are  encouraged,  to  the  greatest 
extent  practicable,  to  purchase 
American-made  equipment  and 
products  with  funding  provided  under 
this  program. 

(2)  Papervt-ork  Reduction  Act 

This  notice  involves  collections  of 
information  subject  to  the  Paperwork 
Reduction  Act,  which  have  been 
approved  by  OMB  under  OMB  control 
numbers  0348-0043,  0348-0044,  0348- 
0040.  and  0348-0046.  Notwithstanding 
any  other  provision  of  law,  no  person  is 
required  to  respond  to  nor  shall  a 
person  be  subject  to  a  penalty  for  failure 
to  comply  with  a  collection  of 
information  subject  to  the  requirements 
of  the  Paperwork  Reduction  Act  unless 
that  collection  of  information  displays  a 
current  valid  OMB  control  number. 

(3)  Federal  Policies  and  Procedures 

Recipients  and  sub-recipients  are 
subject  to  all  Federal  laws  and  Federal 
and  Department  of  Commerce  policies, 
regulations,  and  procedures  applicable 
to  Federal  financial  assistance  awards. 


(4)  Past  Performance 

Unsatisfactory  performance  under 
prior  Federal  awards  may  result  in  an 
application  not  being  considered  for 
funding. 

I5j  Pre- Award  Activities 

If  applicants  incur  any  costs  prior  to 
an  award  being  made,  they  do  so  solely 
at  their  own  risk  of  not  being 
reimbursed  by  the  Government. 
Notwithstanding  any  verbal  or  written 
assurance  that  may  have  been  received, 
there  is  no  obligation  on  the  part  of  the 
Department  of  Commerce  to  cover  pre- 
award  costs. 

(6)  No  Obligation  for  Future  Funding 

If  an  application  is  selected  for 
funding,  the  Department  of  Commerce 
has  no  obligation  to  provide  any 
additional  future  funding  in  connection 
with  that  award.  Renewal  of  an  award 
to  increase  funding  or  extend  the  period 
of  performance  is  at  the  total  discretion 
of  the  Department. 

(7j  Delinquent  Federal  Debts 

No  award  of  Federal  funds  shall  be 
made  to  an  appliceint  who  has  an 
outstanding  delinquent  Federal  debt 
until  either: 

i.  The  delinquent  account  is  paid  in 
full. 

ii.  A  negotiated  repayment  schedule  is 
established  and  at  least  one  payment  is 
received,  or 

iii.  Other  arrangements  satisfactory  to 
the  Depculment  of  Commerce  are  made. 

(8)  Name  Check  Review 

All  non-profit  and  for-profit 
applicants  are  subject  to  a  name  check 
review  process.  Name  checks  are 
intended  to  reveal  if  any  key  individuals 
associated  with  the  applicant  have  been 
convicted  of  or  are  presently  facing 
criminal  charges  such  as  fraud,  theft, 
perjury,  or  other  matters  which 
significantly  reflect  on  the  applicants 
management  honesty  or  financial 
integrity. 

(9)  Primary  Applicant  Certifications 

All  primary  applicants  must  submit  a 
completed  Form  CD-511, 
"Certifications  Regarding  Debarment, 
Suspension  and  Other  Responsibility 
Matters;  Drug-Free  Workplace 
Requirements  and  Lobbying,"  and  the 
following  explanations  are  hereby 
provided: 

i.  Non-procurement,  Debarment  and 
Suspension.  Prospective  participants  (as 
defined  at  15  CFR  part  26,  section  105) 
are  subject  to  15  CFR  part  26,  "Non- 
Procurement  Debarment  and 
Suspension"  and  the  related  section  of 


the  certification  form  prescribed  above 
applies: 

ii.  Drug-Free  Workplace.  Grantees  (as 
defined  at  15  CFR  part  26.  section  605) 
are  subject  to  15  CFR  part  26.  subpart 
F,  "Government  wide  Requirements  for 
Drug-Free  Workplace  (Grants)  "  and  the 
related  section  of  the  certification  form 
prescribed  above  applies; 

iii.  Anti-Lobbying.  Persons  (as  defined 
at  15  CFR  part  28,  section  105)  are 
subject  to  the  lobbying  provisions  of  31 
U.S.C.  1352,  "Limitation  on  use  of 
appropriated  funds  to  influence  certain 
Federal  contracting  and  financial 
transactions,"  and  the  lobbying  section 
of  the  certification  form  prescribed 
above  applies  to  applications/bids  for 
grants,  cooperative  agreements,  and 
contracts  for  more  than  $100,000,  and 
loans  and  loan  guarantees  for  more  than 
$150,000,  or  the  single  family  maximum 
mortgage  limit  for  affected  programs, 
whichever  is  greater;  and 

iv.  Anti-Lobbying  Disclosures.  Any 
applicant  that  has  paid  or  will  pay  for 
lobbying  using  any  funds  must  submit 
an  SF-LLL.  "Disclosure  of  Lobbying 
Activities,"  as  required  under  15  CFR 
part  28,  appendix  B. 

(1  Oj  Lower  Tier  Certifications 

Recipients  shall  require  applicants/ 
bidders  for  sub-grants,  contracts, 
subcontracts,  or  other  lower  tier  covered 
transactions  at  any  tier  under  the  award 
to  submit,  if  applicable,  a  completed 
Form  CD-512.  "Certifications  Regarding 
Debarment.  Suspension,  Ineligibility 
and  Voluntary  Exclusion-Lower  Tier 
Covered  Transactions  and  Lobbying" 
and  disclosure  form,  SF-LLL. 
"Disclosure  of  Lobbying  Activities." 
Form  CD-512  is  intended  for  the  use  of 
recipients  and  should  not  be  transmitted 
to  DOC.  SF-LLL  submitted  by  any  tier 
recipient  or  sub-recipient  should  be 
submitted  to  DOC  in  accordance  with 
the  instructions  contained  in  the  award 
document. 

Ill)  False  Statements 

A  false  statement  on  an  application  is 
grounds  for  denial  or  termination  of 
funds  and  grounds  for  possible 
punishment  by  a  fine  or  imprisonment 
as  provided  in  18  U.S.C.  1001. 

(12)  Intergovernmental  Re\iew 

Applications  under  this  program  are 
not  subject  to  Executive  Order  12372. 
"Intergovernmental  Review  of  Federal 
Programs." 
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/;.(/  Kxn  utnr  ( irdrr  IJHiUi 

It  li.is  \»'<'n  (ictcriiiiiu'd  that  this  nntii  c 
IS  not  si^nifii  <iiit  for  pirr[i(ises  ot 
Kxocutivt' ( )riit'r  l_'Htiti 

(^(lurtland  Cox, 

Oin-itnt    \tiu"nt\  !<\i'>ii\r%s  Ih'wliifiturnt 

.\\'fUi  \ 

luanila  K.  Herrv. 

hrilrnil  Htxistrr  Lun^nn  t  )Uh  vr.  MuiLint\ 

!f-Kll(i(    no    1 »  lO  1  hilfd  f>-7^M)  H-»"i.im) 

BiLLINQ  COOC  3S10-2I-P 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Chicago  Board  of  Trade:  Proposed 
Amandmant*  to  the  Chicago  Board  of 
Trada:  Corn,  Com  Ylald  Insurance  (Six 
Contracta),  Oats,  Rough  Rice, 
Soybeana,  Soytiean  Meal,  Soytiean  OH, 
Wheat,  Kilo  Gold,  100  Ounce  GokJ, 
1000  Ounce  Silver,  and  5000  Ounce 
Sliver  Futures  Contracts,  Increaaing 
the  Contracts,  Maximum  Dally  Price 
Fluctuation  Limits 

AGENCY:  ( ioiiiinn(iit\  i'litiirt-s  I'r>i(iiu^ 
(iomrnissioi) 

ACTION:  Notice  lit  .ivail.ihilitv  of 
proposed  iiiiiondiiifuts  to  ( (iiitrai  t  tt-rins 
'Uid  (  odditions. 


SUMMARY:  The  Chicago  Hoard  of  rra<l.' 
((!K(  )T  or  Ia(  haiiijfl  h.is  suhiiuttfd 


proposed  anii'iidments  which  would 
iiK  ri'dse  the  iiiaMrnum  daily  priie 
fliK  tiiation  limits  for  the  Kxc:hange's 
corn.  (  orn  vield  insuraiK  e  (six 
fontraits).  oats,  rou^h  rice,  soybeans, 
soybean  meal,  soybean  oil.  wheat,  kilo 
^oid,  100  ounce  siKer,  and  5000  ounce 
sijyer  futures  contracts.  The  (IBT's 
[iroposajs  are  des(  ribed  b«!low   The 
proposed  amendments  were  submitted 
under  the  (Commission's  45-day  Fast 
Track  procedures  which  proyides  that, 
absent  any  contrary  action  by  the 
(ioininissiou.  the  proposed  amendments 
ni.i\  be  deemed  approyed  on  [uly  10, 
JOOO — 45  days  after  the  Ciommission's 
rei  eipt  of  the  proposals.  The  Acting 
I)ire(  tor  of  the  Dnision  of  K( onomic 
,\iialysis  (l)iyisionl  of  the  Commission. 
a(  tiii^  pursuant  to  the  authority 
delej^ated  by  (iommissiim  Regulation 
140  4t).  has  determined  that  publication 
of  the  proposed  amendments  is  in  the 
piiblu  interest  and  will  assist  the 
( Jmuiussion  in  < onsidering  the  yiews  of 
Ulterested  persons 

DATES:  (iomments  must  be  received  on 

or  before  |une  2A.  >000 

ADDRESSES:  Interested  persons  should 
submit  their  yiews  and  comments  to 
Je.in  .A   Webb.  .Secretan  .  f  iommodity 
l-'utures  Tr.iding  Commission.  Three 
Lafayette  Centre.  _'lst  .Street.  .\\V. 
Washington.  DC  J05H1    In  addition. 
(  omments  may  be  sent  by  facsimile 
transmission  to  facsimile  number  (202) 


41H-5521.  or  by  electronic  mail  to 
socretarv@cftc.gny.  Reference  should  be 
made  to  the  proposed  amendments  to 
the  CB(5T's  maximum  daily  price 
fluctuation  limits. 

FOR  FURTHER  INFORMATION  CONTACT: 

F'lease  contact  |ohn  Bird  of  the  Division 
of  Economic  Analysis,  Commodity 
Futures  Trading  Ckimmission,  Three 
Lafayette  Centre,  21st  Street  NW. 
Washington,  DC  20581.  telephone  (202) 
418-5274   Facsimile  number:  (202)  418- 
5527.  Electronic  mail:  jbird@cftt:,gov 

SUPPLEMENTARY  INFORMATION:  Currently, 
the  C;B()T's  rules  specify  maximum 
daily  price  fluctuation  limits  for  the 
subject  contracts  that  are  applicable  t(j 
trading  until  the  second  business  day 
prior  to  the  first  business  dav  of  the 
expiring  delivery  month.  No  daily  price 
limits  are  applicable  to  trading  during 
the  expiring  contract  month.  The 
contracts'  existing  terms  also  provide  for 
expansion  of  the  maximum  daily  price 
fluctuatiim  limits  under  specified 
circumstances.  The  existing  terms  of  the 
option  contracts  based  on  the  subject 
futures  contracts  specify  that  daily 
fluctuations  in  option  premiums  are 
subject  to  the  same  limits  as  are 
specified  for  the  underlying  futures 
contract 

The  C;B()T  is  proposing  to  increase 
the  maximum  daily  price  fluctuation 
limits  for  the  subject  c(mtrar:ts  as  shown 
below: 


Contract 


Proposed  limit 


■4- 


Existing  limit 


Corn 

Corn    Yield    Insurance    ilowa     Illinois.    Indiana. 
Nebraska  Ohio  and  U  S  ) 

Kilo  gold  „ 

100  Ounce  Gold        ^ „..—,„ 

Oats  

Rough  Rice „ ^ S  50  per  hundredweight  .^ „, 

1000  Ounce  Silver     ..„ Si  50  per  ounce     „. 

5000  Ounce  Silver     ..„ „ „...„ „ Si  50  per  ounce      

Soybeans  .,„ „.„ S  50  per  bushel        „,., 

Soybean  Meal  '  S20  00  per  ton         „, 

Soytiean  Oil       .-,„„„„«..  S  020  per  pound  ..„, 


S  20  per  bushel  S  12  per  bushel 

22  5  bushels  per  harvested  acre    15  bushels  per  harvested  acre 

S/'5  00  per  ounce    S50  00  per  ounce 


I  Si's  00  per  ounce 
!  S  20  per  bushel 


S50  00  per  ounce 

S  10  per  bushel 

S  30  per  hundredweight 

Si  00  per  ounce 

Si  00  per  ounce 

S  30  per  bushel 

S10  00  per  ton 

S  010  per  pound 


Wheat 


S  30  per  bushel S  20  per  bushel 


The  proposed  aiiieudments  also 
would  delete  the  contracts'  existing 
pro\  isions  that  proyide  for  expansion  nt 
the  maximum  d<iily  pm  e  flui  tu.itioii 
limits  under  specified  circuiiist.uu  es 
.SuK  e  the  option  contrai  ts  spei  ifv  that 
maximum  daily  premium  flui  tuatioii 
limits  are  sub|ei  t  to  the  same  [iric  e 
limits  specified  for  the  underlying 
futures  ( (intracts.  the  proposed 
amendments  also  \\\\\  iiii  rease  the 
limits  on  daily  preiiuum  fluctuations  for 
such  o[)tion  1  iintracts.  Under  the 
[imposed  .imendments.  trading  in  all 
contrac  t  months  listed  for  particular 


futures  or  option  contrai  t  would  (ease 
for  the  rest  of  the  trading  session  when 
the  pru  es  for  one  or  more  c  imtract 
months  go  to  the  re\ised  limits  The 
Exchange  intends  to  make  the  proposed 
amendments  effe<  tive  upon 
{Commission  approval  for  all  existing 
and  newly  listed  contract  months. 

In  support  of  tlie  proposed 
amendments,  the  Exchange  said  that: 

I  li>- (  no  1    f.iir>'\  .\llianf:e  hI(h  tronii 
ti.iiliiiy  s\slciii  iliii's  iKit  have  the  abiiitv  tn 
im|ilenu"nl  liailv  price  limits  electronic all\ 
llierefort',  hiei  tnuiii    Trading  System  IKTS) 
staff  wiiuM  lie  nM|uiri'(i  to  halt  trjcimg 


in.inudlU  when  pm  t-s  rcu  hed  spi'i  itii-il 
limils   II  (inc  futures  i  ontnic  I  month  for  a 
I  i>nuini(iil\  ^oes  tu  d  limit,  this  event  wnulit 
trigger  a  iiidiiual  shutdown  of  all  futures 
1  unlrai  t  mimths  ,iiui  the  market  would 
rt'm<iin  shul  down  for  the  remainder  of  the 
trading  sessnni.  Likewise,  it  one  upliiin 
I  iintrai  t  months  and  strike  prii  e  goes  to  a 
limil.  I  railing  m  all  up!  ion  i  ontrai  t  months 
diul  strike  prii  es  wcuild  he  lerminated  lor  the 
remainder  iif  the  session.  Increasing  the 
limits  would  reduce  the  number  of 
occurreiH  es  of  manual  trading  halts 

Price  limits  were  estatilished  bee  .lusc  of  a 
perc:eive(l  need  for  a  "c ooling  off  [leriod"  tor 
futures  when  .i  major  news  release  or  eM'iit 
causes  prices  lo  muse  subslaiitialh  . 
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However,  price  limits.  b\  their  very  nature, 
prevent  futures  markets  from  riisc:overing  the 
market  price  at  times  when  market 
partii  ipants  would  most  like  to  have  that 
[)ri(  e  inliirmalion  (i.e.  after  a  major  news 
release  or  other  e\ent|.  Widening  dailv  pri(  e 
limits  will  allow  the  agricultural  and  metals 
lutures  markets  to  better  reflect  cash  price 
mcuemenls  and  will  provide  greater  access 
lor  market  users  during  periods  of 
uncertainty. 

The  CBOT  also  said  that: 

The  proposed  ini  reases  in  pric  e  limits  will 
iiu  rease  the  probability  that  the  futures 
markets  will  continue  to  trade  and  provide  a 
prii  e  disc  overy  tunc  tion  following  a  major 
news  release  or  unexpected  event.  This  in 
turn  will  pro\  ide  the  marketplace  with  a 
benchmark  price  from  which  to  base  cash 
prices  and  produc  tion.  marketing  and  buying 
del  isicms 

The  Commission  is  requesting 
comments  on  the  proposed 
amendments. 

Copies  of  the  proposed  amendments 
will  be  available  for  inspection  at  the 
Office  of  the  Secretariat,  Commodity 
Futures  Trading  Commission,  Three 
Lafayette  Centre.  21st  Street  NW., 
Washington,  DC  20581.  Copies  of  the 
proposed  amendments  can  be  obtained 
through  the  Office  of  the  Secretariat  by 
mail  at  the  above  address,  by  phone  at 
(202)  418-5100,  or  via  the  Internet  at 
secretary@cftc.gov. 

Other  materials  submitted  by  the 
Exchange  in  support  of  the  proposal 
may  be  available  upon  request  pursuant 
to  the  Freedom  of  Information  Act  (5 
U.S.C.  552)  and  the  Commission's 
regulations  thereunder  (17  CFR  part  145 
(1987)),  except  to  the  extent  they  are 
entitled  to  confidential  treatment  as  set 
forth  in  17  CFR  145.5  and  145.9. 
Requests  for  copies  of  such  material 
should  be  made  to  the  FOI,  Privacy  and 
Sunshine  Act  Compliance  Staff  of  the 
Office  of  Secretariat  at  the  Commission's 
headquarters  in  accordance  with  17  CFR 
145.7  and  145.8 

Any  person  interested  in  submitting 
written  data,  views,  or  arguments  on  the 
proposed  amendments,  or  with  respect 
to  other  materials  submitted  by  the 
Exchange,  should  send  such  comments 
to  Jean  A.  Webb,  Secretary, 
Commmodity  Futures  Trading 
Commission,  Three  Lafayette  Centre, 
21st  Street  NW.  Washington,  DC  20581 
by  the  specified  date. 

Issued  in  Washington,  DC,  on  June  2.  2000. 
Richard  Shilts, 
Acting  Director. 

IFR  Doc.  00-14383  Filed  6-07-00;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Submission  for  OIMB  review;  comment 
request 

ACTION:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35.). 

Title.  Associated  Form,  and  OMB 
Xumher:  Department  of  Defense 
Medical  Examination  Review  Board 
(DoDMERB)  Medical  Information 
Collection  Forms;  DD  Forms  2351,  2369. 
2370, 2372.  2374,  2375,  2378,  2379, 
2380.  2381,  2382, 2883.  2480.  2489, 
2492,  2632:  OMB  Number  0704-0396. 

Type  of  Request:  Extension. 

Number  of  Respondents:  19,000, 

Responses  Per  Respondent:  1. 

Annual  Responses:  19,000. 

Average  Burden  Per  Response:  1  hour 
(average). 

Annual  Burden  Hours:  19.000. 

Needs  and  Uses:  This  collection  of 
information  is  necessary  to  determine 
the  medical  qualification  of  applicants 
to  the  five  Service  academies,  the  four- 
year  Reserve  Officer  Training  Corps 
(ROTC)  College  Scholarship  Program, 
Uniformed  Services  University  of 
Health  Sciences,  and  the  Army,  Navy, 
and  Air  Force  Scholarship  Programs. 
The  collection  of  medical  history  of 
each  applicant  is  to  determine  if 
applicants  meet  medical  standards 
outlined  in  Department  of  Defense 
Directive  6130.3.  Physical  Standards  for 
Appointment,  Enlistment  and 
Induction,  dated  May  2,  1994. 
Respondents  are  individuals  who  are 
interested  in  applying  to  attend  one  of 
the  five  Service  academies,  the  four-year 
ROTC  Scholarship  Program.  Uniformed 
Services  University  of  the  Health 
Sciences,  or  Army.  Navy,  and  Air  Force 
Scholarship  Programs,  The  forms  are 
processed  through  medical  reviewers 
representing  their  respective  services  to 
determine  a  medical  qualification 
status.  Associated  forms  may  or  may  not 
be  required  depending  on  the  medical 
information  contained  in  the  medical 
examination.  It  is  essential  that 
individuals  have  a  medical  qualification 
determination  to  ensure  compliance 
with  the  physical  standards  established 
for  each  military  service  program. 
Affected  Public:  Individuals  or 
Households. 
Frequency:  On  occasion. 
Respondent's  Obligation:  Required  to 
Obtain  or  Retain  Benefits. 


OMB  Desk  Officer:  Mr.  Edward  C. 
Springer. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Springer  at  the  Office  of 
Management  and  Budget.  Desk  Officer 
for  DoD,  Room  10236,  New  Executive 
Office  Building.  Washington.  DC  20503. 

DOD  Clearance  Officer:  Mr.  Robert 
Cushing. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Cushing,  WHS/DIOR. 
1215  Jefferson  Davis  Highway,  Suite 
1204,  Arlington.  VA  22202^302. 

Dated:  May  23.  2000. 
Patricia  L.  Toppings. 

Altematt  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense 
IFR  Doc.  00-14416  Filed  6-7-00,  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Submission  for  OMB  Review; 
Comment  Request 

action:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Title,  Associated  Form,  and  OMB 
Number:  Third  Party  Collection  program 
(Record  of  Other  Health  Insurance;  DD 
Form  2569;  OMB  Number  0704-0323. 

Type  of  Request:  Revision. 

Number  of  Respondents:  293,401. 

Responses  Per  Respondent:  1. 

Annual  Responses:  293.401. 

Average  Burden  Per  Response:  2.5 
minutes. 

Annual  Burden  Hours:  12.030. 

Needs  and  Uses:  The  information 
contained  in  the  DD  Form  2569  will  be 
used  to  collect  reimbursement  from 
private  insurers  for  medical  care 
provided  to  family  members  of  retirees 
and  decreased  Service  members  having 
health  insurance.  This  information  is 
collected  either  during  the  inpatient 
stay  admission  and/or  discharge  process 
or  during  the  visit  when  a  patient 
presents  for  an  outpatient  procedure. 
Reimbursement  will  be  used  to  enhance 
healthcare  delivery  in  the  Medical 
Treatment  Facility  (MTF).  Information 
will  also  be  used  by  the  Military  Health 
Services  System  and  CHAMPUS  Fiscal 
intermediaries  to  determine  eligibility 
for  care,  deductibles,  and  copayments 
and  by  Health  Affairs  for  program 
planning  and  management. 


36418 


Federal  Register  '  Vo!    Hn.  No     11 1  '  Thurs(ia\ .   (une  H,  2000/Notices 


AlU'ctt'd  l-'ublii    Iiidiviiiu.ils  (ir 
Housuholds 

FrtHfUfin  \    ( )n  iki.imdii.  .iiiiiimIK 

Ht'spondrnt's  Ohhiiiitioi]   Kcqiiiri'd  tn 
i)ht.iiii  or  rt't.im  htMu-fits 

OMH  Desk  Ottiifi    Ms   Allison  Kviit 

Written  ( iiinint'iits  .iiiil 
rtuonunt'nd.itioiis  on  thf  proposi-d 
mformatioii  colicc  tioii  sliould  Ix'  sent  to 
Ms  Kvdt  at  ttic  ( )ffu  •■  of  Man.i^ciiifiit 
and  BndK»'t,  I)»'sk  Officer  for  DoD,  Kooni 
102.)").  New  Kxccutivf  ( )ffi(  I-  Budding. 
VVasfiingtoii.  DC  2()51).t 

DoD  Clranuu,'  OlUirr  Mr   Rotiort 
(  usfiing 

Written  re(|iiests  tor  (  opies  ot  tfie 
inforniation  coliec  tion  [)roposal  should 
he  sent  to  Mr  ( lushing.  WHS  DiOK. 
1215  l^fferson  D.tvis  Highvv.iv,  Suite 
1204.  Arlington.  VA  22202-4, t()2 


Hit, -I    Mu  24    200(1 
Hdlrii  Id  1.    lOppinns. 

Mtrn-::'.-  I  !->!>  h'lirrr,:  H,x:->!'-!  l.i.w-^'n 
I  >t'l^  ,r   Ihp.irtnini:  .■!  Ihlr!'.-.! 

!  K  l).r,     00    144!  :  t  li.'i!  ()-  --0(1,  ft  4'.  ,11111 
BILLING  COO€  S001    10- M 


DEPARTMErfT  OF  DEFENSE 
Office  of  the  Secretary 

[Transmtttal  No.  00-40] 

36<b)<1)  Arms  Sales  Notification 

agency:  Department  of  Defense.  Defense 
Sei  uritv  {loo[)eration  AgeiK  \ 

ACTION:  Notice. 


SUMMARY:  The  Department  of  Defense  is 
puhlishing  the  unclassified  text  of  a 
section  3ti(h)(l)  arms  sales  notification 
This  is  published  to  fulfill  the 
requirements  of  section  155  of  F^ub   L, 
104-164  dated  21  lulv  1996 

FOR  FURTHER  INFORMATION  CONTACT:  Ms 

J   Hurd.  DSCA'COMPT/RM.  (70,1)  604- 
6575 

The  following  is  a  (  opv  of  a  letter  to 
the  Speaker  of  the  House  of 
Kepresentatixes.  Transmittal  00-40  with 
attac  hed  transmittal  and  polic\ 
justification, 

I),iI.mI    Inn.-  2,  21)00 
Patricia  1..  Toppings. 

-\ltiT!h}t'-  I  )S!)  h'rdrnil  HiX!--ti  r  /.j(NS(<ri 

(  >l'i(  IT.  Ih-fHirflltrn!  nl  Ih'IfU-^r 
BILUNG  CODE  M01-01-M 
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DEFENSE  SECURITY  COOPERATION  AGENCY 


WASHINGTON,  DC  20301-2800 


26  MAY  2000 
In  reply  refer  to: 
1-00/005567 


Honorable  J.  Dennis  Hastert 
Speaker  of  the  House  of 
Representatives 
Washington,  D.C.  20515-6501 

Dear  Mr.  Speaker: 

Pursuant  to  the  reporting  requirements  of  Section  36(b)(1)  of  the  Arms  Export 

Control  Act,  we  are  forwarding  herewith  Transmittal  No.  00-40,  concerning  the 

Department  of  the  Army's  proposed  Letter(s)  of  Offer  and  Acceptance  (LOA)  to  Israel 

for  defense  articles  and  services  estimated  to  cost  $62  million.  Soon  after  this  letter  is 

delivered  to  your  office,  we  plan  to  notify  the  news  media. 

Sincerely, 


/(il 


(^^^ — 


MICHAEL  S.  DAVISON,  JR. 

UEUTENANT  GENERAL,  USA 

DIRECTOR 


Attachments 

Same  Itr  to:  House  Committee  on  International  Relations 
Senate  Committee  on  Appropriations 
Senate  Committee  on  Foreign  Relations 
House  Committee  on  National  Security 
Senate  Committee  on  Armed  Services 
House  Committee  on  Appropriations 
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POLICY  .TUSTIFICATION 


Notice  of  Proposed  Issuance  of  Letter  of  Offer 

Pursuant  to  Section  36(b)(1) 

of  the  Arms  Export  Control  Act 


(I)        Prospective  Purchaser:  Israel 

(M)       Totol  Estimated  Value: 

Major  Defense  Equipment*  $  60  million 

Other  $    2  million 

TOTAL  $  62  million 

(iii)        Description  of  Articles  or  Services  Offered:  Two  hundred  forty-one 
thousand  M107  high  explosive  155mm  projectiles  and  publications 

(iv)        Military  Department:  Army  (YVG) 

(v)        Sales  Commission.  Fee,  etc..  Paid.  Offered,  or  Agreed  to  be  Paid:  none 

(vi)        Sensitivity  of  Technology  Contained  in  the  Defense  Article  or  Defense 
Services  Proposed  to  be  Sold:  none 

(vii)        Date  Report  Delivered  to  Congress:  26  MAY  2000 


Israel  ■  ISSmm  Projectiles 

The  Goverament  of  Israel  has  requested  a  possible  sale  of  241,000  M107  high  explosive 
155mm  projectiles  and  publications.  The  estimated  cost  is  $62  million. 

This  proposed  sale  will  contribute  to  the  foreign  policy  and  national  security  of  the 
United  States  by  helping  to  improve  the  security  of  a  friendly  country  which  has  been 
and  continues  to  be  an  important  force  for  political  stability  and  economic  progress  in 
the  Middle  East 

The  proposed  purchase  of  the  projectiles  is  required  to  maintain  projected  sustainment 
rates  and  reserve  levels.  Israel,  which  already  has  projectiles  in  its  inventory,  will  have 
no  difficulty  absorbing  these  additional  projectiles. 

The  proposed  sale  of  this  equipment  and  support  will  not  affect  the  basic  military 
balance  in  the  region. 

The  prime  contractor  will  be  American  Ordnance  of  Middletown,  Iowa.  There  are  no 
offset  agreements  proposed  in  connection  with  this  potential  sale. 

Implementation  of  this  proposed  sale  will  not  require  the  assignment  of  any  additional 
U.S.  Government  or  contractor  representatives  to  Israel. 

There  will  be  no  adverse  impact  on  U.S.  defense  readiness  as  a  result  of  this  proposed 
sale. 


IFR  Doc.  00-14419  Filed  6-7-00;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[0MB  Control  No  9000-0079] 

Submission  for  OMB  Review; 
Comment  Request  Entitled  Corporste 
Aircrsft  Costs 

AGENCIES:  I)«'pdrtni.Mit  of  I)»>fense  (DOD). 

(lermr.il  S»'rvi(  t's  AiliniiustrHtioii  ((JSA). 
and  Ndfidiial  AtTdiiautu  s  and  Spacu 
AdministratKin  (NASA) 

ACTION:  Ndticf  of  nHiut'st  for  in 
t'Xtt'nsioii  to  an  »'\istiii^;  ( )M\\  (  Ifaranc  i' 
(4()(K>-()()7't) 

SUMMARY:  Under  the  provisions  of  the 
Paperwork.  Reduifmn  A(  t  of  I'HS  (44 
r.S.C;  Chapter  ;<5).  the  Federal 
Acquisition  Regulation  (P'AK) 
Se(  flariat  h.is  submitted  tn  the  Office 
of  Mana^enieiit  and  Hiid^et  (OMU)  a 
rec^uest  to  review  and  a[ipriive  .in 
extension  of  a  currentlv  apfiroved 
information  collei  tion  requirement 
(OIK  ernin>;  ( :<irporate  Aire  raft  ( losts   A 
re(juest  for  puhlii  ( (imments  was 
pubhshed  at  hS  FK  174HM.  April  1.  2lK)(l 
No  {  omments  were  rei  eived 

Public  (  oiiunents  ,ire  partit  ularlv 
invittni  on  Whether  this  ( iillei  turn  of 
information  is  ne(  essarv  for  the  proper 
performaiKc  of  functions  of  the  FAR. 
and  whether  it  will  h.ue  prai  tu  al 
utility,  whether  our  estiiii.ite  of  the 
publii  burden  of  this  i  olltntion  of 
information  is  ai  (urate,  and  based  on 
\,ilid  assumptions  ,uid  methodoloyx . 
ways  to  enhaiu  I-  the  (lualitv,  utility,  .ind 
tilaritv  of  the  information  to  he 
collected;  and  ways  in  which  we  can 
minimize  the  burden  of  the  ( ollei  tion  of 
information  on  those  who  are  to 
respond,  through  the  use  of  approfiriate 
technological  (  (lUection  tec.hnujues  or 
other  forms  ot  information  te(.hnolon\ 

DATES:  Ciommeiits  may  be  submitted  mi 
or  before  July  1(1.  2l)()() 

ADDRESSES:  Comments,  iik  ludiiiv; 

suggestions  for  rediu  ing  this  burden 
should  be  sulimilted  to    FAR  Desk 
()ffi(.-r,  OMH.  Rixuii  11)102.  NKOH. 
Washington.  IK!  J().')().l.  and  .i  i  (ip\  to 
theCieneral  ServKes  Administr.ition. 
FAR  .Secretariat  (MVRS).  IHOO  F  Street. 
NW.  Room  40,15.  W.ishington.  DC 
2040') 

FOR  FURTHER  INFORMATION  CONTACT:  [eiry 

( )lson.  ( )ffi( f  of  Feder.il  A(  (juisitioii 
Polii  V.  (;SA  (202)  .')()!    .1221 

SUPPLEMENTARY  INFORMATION: 


A.  Purpose 

(.oyernment  rontrartors  that  use 
(  ompany  aircraft  must  maintain  logs  of 
flights  1  ontaining  spet.ified  information 
to  ensure  that  costs  are  properly  charged 
ag.iinst  C.oyernment  ( ontrat  ts  and  that 
direi  tly  associated  costs  of  unallowable 
activities  div  not  charged  to  such 
contracts. 

B.  Annual  Reporting  Burden 

SumlHT  (>l  Rfspondf'iUs   3.000. 
Hfsponsfs  PtT  Respondent:  1. 
Total  Responses  3.000 
Avertible  Burden  Per  Response  fi 
hours 

Total  Burden  Hours    IH.OOO 
Ohtinnmg  Copies  of  Proposals 
Re<piester  may  obtain  a  copy  the  of  the 
proposal  from  the  Cieneral  Services 
Administration.  FAR  Secretariat 
(MVRSI.  Room  4035.  1800  F  Street.  NW. 
Washington.  DC  20405,  telephone  (202) 
2()H-7312   Please  cjte  OMB  Control  No. 
4000-0074,  Corporate  Aircraft  Costs,  in 
all  correspond»'n(  e 

IlHli'it    luiu-  1.  JOOd 
Kdward  C.  Loeb. 

Dim  tor.  h'fitfnii  At  quisition  Polity  Division 
!FK  Doc  ()<>-1444  1  Filnd  f>-7-00.  8:45  am) 
BILLINQ  COOC  sa30~34-«> 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[OMB  Control  No.  9000-0129] 

Submission  for  OMB  Review; 
Comment  Request  Entitled  Cost 
Accounting  Starulards  Administration 

AGENCIES:  Department  of  Defense  (D(3D). 
(general  .Services  Administration  (GSA). 
.ind  Natumal  Aeronautic. s  and  Space 
Administration  (NASA) 
ACTION:  Notif:e  of  recjuest  for  public 
( omments  regarding  an  (extension  to  an 
existing  OMB  ( learance  (9000-01 24) 

SUMMARY:  Under  the  provisions  of  the 

Paperwork  Redui  tion  A(  t  of  1995  (44 
1  ■  S  (.  Chapter  35).  the  Federal 
Atquisition  Regulatiim  (FAR) 
Secretariat  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  d 
re()uest  to  review  and  approve  an 
exttuision  of  a  currently  approved 
information  collet:tion  rcHjuirement 
( (UK  erning  Cost  Accounting  Standards 
AdiTunistration   A  request  for  public 
I  omments  was  published  at  fiS  PR 
17490.  April  3.  2000  No  comments 
were  received 


Public  comments  are  particularly 
invited  on:  Whether  this  collection  of 
information  is  necessary  for  the  proper 
performance  of  functions  of  the  FAR. 
and  whether  it  will  have  practical 
utility;  whether  our  estimate  of  the 
public  burden  of  this  collection  of 
information  is  accurate,  and  based  on 
valitl  assumptions  and  methodology; 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  ways  in  which  we  can 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  through  the  use  of  appropriate 
technological  collection  techniques  or 
other  forms  of  information  technology. 
DATES:  Comments  may  be  submitted  on 
or  before  fuly  10.  2000 
ADDRESSES:  Comments,  including 
suggestions  for  reducing  this  burden, 
should  be  submitted  to:  FAR  Desk 
Officer,  OMB,  Room  10102,  NEOB, 
Washington,  DC  20503,  and  a  copy  to 
the  General  Services  Administration. 
FAR  Secretariat  (MVRS),  1800  F  Street. 
NW.  Room  4035.  Washington.  DC 
20405 

FOR  FURTHER  INFORMATION  CONTACT: 

leremy  Olson,  Federal  Acquisition 
Policy  Division.  GSA.  501-3221. 
SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

FAR  30  6  and  52.230-5  include 
pertinent  rules  and  regulations  related 
to  the  Cost  Accounting  Standards  along 
with  necessary  administrative  policies 
and  procedures.  These  administrative 
poli(;ies  require  certain  contractors  to 
submit  cost  impact  estimates  and 
descriptions  in  cost  accounting 
practices  and  also  to  provide 
information  on  CAS-covered 
subcontractors. 

B.  Annual  Reporting  Burden 

Xumber  of  Respondents:  644 

Responses  Per  Respondent:  2.17 . 

Total  Responses:  1,462. 

Average  Burden  Hours  Per  Response: 
200.85. 

Total  Burden  Hours:  293,643. 

Obtaining  Copies  of  Proposals: 
Requester  may  obtain  a  copy  of  the 
proposal  from  the  General  Services 
Administration.  FAR  Secretariat 
(MVRS).  Room  4035,  Washington.  DC 
20405.  telephone  (202)  208-7312.  Please 
cite  OMB  Control  No.  9000-0129.  Cost 
Accounting  Standards  Administration, 
in  all  correspondence. 

Datfti   luiU"  'i.  2000 
Edward  C.  Loeb, 

Director.  Fi'drml  Ai  qiiisition  Policy  Division 
|KR  Do.    (10-14444  Filed  H-7-(K);  8:45  din| 
BILUNG  CODE  S820-34-U 
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DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Defense  Policy  Board  Advisory 
Committee  meeting 

AGENCY:  Department  of  Defense. 
ACTION:  Notice  of  Advisory  Committee 
Meetings. 

SUMMARY:  The  Defense  Policy  Board 
Advisory  Committee  will  meet  in  closed 
session  from  8  am  until  6  pm,  19  June 
2000  in  the  Pentagon,  Washington,  DC. 

The  mission  of  the  Defense  Policy 
Board  is  to  provide  the  Secretary  of 
Defense,  Deputy  Secretary  of  Defense 
and  the  Under  Secretary  of  Defense  for 
Policy  with  independent,  informed 
advice  and  opinion  concerning  major 
matters  of  defense  policy.  At  this 
meeting  the  Board  will  hold  classified 
discussions  on  national  seicurity 
matters. 

In  accordance  with  Section  10(d)  of 
the  Federal  Advisory  Committee  Act. 
Public  Law  No.  92-463.  as  amended  [5 
U.S.C.  App.  II.  (1982)1.  it  has  been 
determined  that  this  Defense  Policy 
Board  meeting  concerns  matters  listed 
in  5  U.S.C.  552b(c)(l)(1982).  and  that 
accordingly  this  meeting  will  be  closed 
to  the  public. 

Dated   )une  2.  2000. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense 
|FR  Doi    00-14415  Filed  6-7-00;  8:45  am] 
BILUNG  CODE  5001 -10-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Interim  Range  Rule  Risk  Methodology 
(iR3M),  Supporting  DOD's  Range  Rule 

AGENCY:  Department  of  Defense  (DoD). 
ACTION:  Notice  of  availability. 

SUMMARY:  The  DoD  is  making  available 
the  Interim  Range  Rule  Risk 
Methodology  (IR3M).  DoD  has 
developed  this  guidance  document  to 
provide  a  consistent  methodology  to 
assess  and  manage  risks  posed  by 
military  munitions,  unexploded 
ordnance,  and  other  constituents.  In 
developing  this  methodology,  DOD 
consulted  with  U.S.  Environmental 
Protection  Agency  and  various  federal, 
state,  tribal,  and  public  interest  group 
stakeholders.  The  IR3M  assists 
decisionmakers  in  the  selection  of 
appropriate  response  actions  on  closed, 
transferred,  and  transferring  militeiry 
ranges  covered  under  DoD's  rule 
regarding  Closed,  Transferred,  and 


Transferring  Ranges  Containing  Military 
Munitions  (also  known  as  DoD  Range 
Rule)  to  be  codified  at  32  CFR  1 78.  The 
IR3M  guidance  document  is  available 
on  the  World  Wide  Web  at:  http;// 
www.acq.osd.mil/ens/. 
ADDRESSES:  Copies  of  the  IR3M  may 
also  be  requested  from,  and  comments 
may  be  submitted  to:  Interim  R3M 
Comments  (MSR-3-3),  c/o  Science 
Applications  International  Corporation, 
11251  Roger  Bacon  Drive,  Reston,  VA 
20190. 

FOR  FURTHER  INFORMATION  CONTACT:  R3M 

Hotline  at  (888)  541-1081,  e-mail: 
r3m@aec.apgea.army.mil,  or  telephone 
Scott  Hill  at  (410)  436-7085. 
SUPPLEMENTARY  INFORMATION:  The  DoD 
proposed  the  DoD  Range  Rule  to 
identify  a  process  for  evaluating 
responses  to  risks  fi-om  military 
munitions,  unexploded  ordnance,  and 
associated  materials  on  closed, 
transferred,  and  transferring  (CTT) 
military  ranges  (62  FT?  50795,  September 
26,  1997).  The  DoD  Range  Rule  requires 
that  response  actions  fully  consider 
explosives  safety  hazards,  are  protective 
of  human  health  and  the  environment, 
and  address  risks  based  upon 
reasonably  anticipated  futiu-e  land  use. 
The  DoD  Range  Rule  contains  a  process 
that  is  not  inconsistent  with  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA).  It  is  tailored  to  the 
special  risks  posed  by  military 
munitions  at  the  ranges  that  are  no 
longer  used  or  needed  by  the  military 
for  future  training. 

In  the  Proposed  DoD  Range  Rule, 
DOD. proposed  to  develop,  in 
consultation  with  U.S.  Environmental 
Protection  Agency  (EPA)  and  other 
stakeholders,  a  risk  assessment  model/ 
protocol  to  address  risks  from  military 
munitions,  unexploded  ordnance 
(UXO),  and  other  constituents.  DOD 
proposed  to  incorporate,  to  the 
maximum  extent  possible,  the  EPA's 
procedures  to  assess  acute  and  chronic 
risks  posed  by  releases  at  sites  regulated 
under  CERCLA  and  the  Resource 
Conservation  and  Recovery  Act  (RCRA). 
The  process  described  in  this  Interim 
Range  Rule  Risk  Methodology  (IR3M).  is 
intended  to  satisfy,  in  part,  the  need  for 
tools,  models,  and  protocols  to  support 
decisionmaking  under  the  DoD  Range 
Rule. 

In  developing  the  IR3M,  DOD 
established  a  Partnering  Initiative  to 
solicit  input  from  a  wide  range  of 
interested  stakeholders.  The  Partnering 
Initiative  includes  representatives  from 
DOD,  EPA,  federal  land  managers,  state 
regulatory  authorities,  American  Indian 
tribal  governments,  and  several  other 


organizations.  The  IR3M  supports  the 

process  set  forth  in  the  DoD  Range  Rule 

and  meets  the  following  goals  for  the 

process,  as  established  by  the  Partnering 

Initiative: 

D  Protect  human  hfealth  and  the 

environment 
D  Minimize  explosive  safety  risks  to  all 
personnel,  including  response 
personnel 
D  Emphasize  risk  reduction 
D  Identify  threats  from  unexploded 
ordnance  (UXO).  explosives,  and 
other  constituents 
D  Focus  on  informed  risk  management 
decision-making,  adequately 
supported  with  appropriate  data 
D  Incorporate  the  National  Contingency 
Plan's  (NCP)  nine  criteria  for 
evaluating  response  alternatives  and 
consider  reasonably  anticipated  future 
land  uses 
D  Promote  Federal  and  State  regulator, 
tribal,  and  other  stakeholders' 
involvement  in  order  to  achieve  the 
greatest  possible  level  of  mutual 
understanding 
n  Consider  the  limitations  of  existing 
technology  and  promote  the 
development  and  application  of  new 
technologies 
D  Complete  response  when  the  site- 
specific  response  objectives  identified 
within  the  risk-based  decision 
document  have  been  attained 
D  During  the  recurring  review  phase  of 
a  response  action,  reevaluate  response 
actions  to  determine  if  the  risk 
assumptions  were  appropriate  and 
whether  conditions  remain  protective. 
Evaluate  any  finding  of  technical 
impracticality  against  new  technology 
to  determine  if  risk  reduction  can  be 
attained,  and/or  performance  can  be 
maintained  at  significantly  reduced 
costs 
D  Continue  to  respond  appropriately  to 
safety  and  environmental 
contamination  problems  discovered 
following  administrative  close-out 
a  Define  risk  attributed  to  military- 
munitions  as  a  function  of  exposure, 
detonation,  and  potential 
consequences  of  detonation,  although 
the  risk  may  not  always  be 
quantifiable 
D  Ensure  process  continuously 
improved  upon  by  drawing  upon 
lessons  learned  in  related 
environmental  programs 
To  achieve  these  goals,  the  Partnering 
Initiative  split  the  R3M  development 
into  two  parts — an  Interim  R3M  and  a 
Final  R3M.  The  Interim  R3M  focuses  on 
risk  reduction  and  is  aimed  at  the 
assessment  and  development  of 
response  actions  at  the  ranges  subject  to 
the  DoD  Range  Rule.  The  Interim  R3M 
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idt^ntifit's  <i  pnx  I's.s,  tonl.s.  inodds.  .ind 
pnitocol.s  th.it  d(H:isu)iim<ikers  ninv  u.sf 
to  indnamv  as.se.ss.  .ind  (:()mrminic:att! 
risks  associated  with  mditarv 
niiinitions.  UXO.  an(l  othf'r  constituents 
at  closod.  transffTmd.  and  transferring 
ran^tis  This  process  resembles  the  risk- 
based  decisionmaking  process  under 
C;ERC;1^  and  the  National  Clonfingencv 
Plan  (Nt;P) 

The  Final  R;JM  will  refine  the 
procedures  in  the  Interim  R3M  and  will 
contain  the  additional  elements 
necessary  to  complete  the  range 
response  process  Spw;ifically.  the  Final 
R3M  will  address  Ret;urring  Reviews 
and  .Administrative  Close-out.  two  of 
the  response  phases  spelled  out  in  the 
DoD  Range  Rule,  which  art?  not  fully 
developed  in  th»'  Interim  R3M. 

I)Hte>i    llHlf  I.  JOOO 
Patricia  I..  ToppinxK. 

Altfrnntr  ( )S[)  FfdiTiil  /fcki/sfcr  i./ij/voft 
(>ftu  fr.  Defitirtntrnt  of  l^'frn^f 
!FK1)..<     00-  1441H  Kilfil  ti    "   (Ml.  H  a'')   Hill 
BILLING  CODE  M01-10-M 


DEPARTMENT  OF  EDUCATION 

President's  Advisory  Commission  on 
Education  Excellence  for  Hispanic 
Americans;  Meeting 

agency:  President  s  .■\iivisory 
(ioininissioii  (111  Kducational  K.xc:ellence 
for  Flisp.iiiK  .-\ini'ri(  aris.  Department  of 
Fducation 

ACTION:  Notice  of  meeting. 


SUMMARY:   rllls  MiitK  .•  sets  forth  the 
scheduU'  and  proposed  .igciida  of  a 
forthionung  meeting  of  the  President's 
Advisory  Commission  on  Education 
Excellence  for  Hispanic  Amerii  ans 
(Commission)  Notice  of  this  meeting  is 
required  under  .Se<tion  l()(a)(-)  of  the 
F'ederal  .-Kdvisorv  Committee  Ai\  in 
order  to  notify  the  public  of  their 
opportunity  to  attend  The  publu  is  not 
reieivinga  l.'>  dav  iiotue  of  the  meeting 
because  of  delavs  in  finalizing  meeting 
logistif  s 

DATES  AND  TIMES:  Friday   lune  lb,  from 
9  a  m.-'t  p  in 

ADDRESSES:  l    S   Defhirtment  of 
Education.  400  Marvl.uid  Ave  .  .SVV. 
F()B-ti.  Km   'iFUU),  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Deborah  .Santiago.  Deputy  Dire<:tor.  at 
202-401-141 1  (telephone).  202-401- 
8377  (fax),  deborah     s.intiago<H)ed  gov 
(e-mail)  or  mail:  U.S.  Department  of 
Education.  400  Maryland  Ave  .  S\V. 
room  .SFllO:  Washington.  DC  20202- 
3t)()l 

SUMMARY  INFORMATION:   Fhe  Commission 
was  established  under  Executive  Order 


12900  (February  22.  1994)  to  provide 
the  President  and  the  Secretary  of 
Education  with  advif:e  on  (1)  the 
progress  of  Hispanic  Americans  toward 
ai;hievement  of  the  National  Goals  and 
other  standards  of  educational 
accomplishment:  (2)  the  development, 
monitoring,  and  education  for  Hispanic 
Americans;  (3)  ways  to  increase.  State, 
county,  private  sector  and  community 
involvement  in  improving  education; 
and  (4)  ways  to  expand  and  complement 
Federal  education  initiatives. 

At  this  lune  meeting,  the  Commission 
will  discuss  current  and  future 
activities.  Specifically,  the  Commission 
will  focus  on  ways  to  institutionalize  its 
work,  including  ongoing  efforts  to  bring 
more  awareness  about  federal  programs 
and  activities  that  are  assisting  Latinos. 

Individuals  who  will  need 
accommodations  for  a  disability  in  order 
to  attend  the  meeting  [if  .  interpreting 
services,  assistive  listening  devices, 
materials  in  alternative  format)  should 
notify  Deborah  Santiago,  at  (202)  401- 
1411.  bv  no  later  than  June  10.  We  will 
aftemjjl  to  mf»t  requests  after  this  date, 
but  cannot  guarantee  availability  of  the 
requested  accommodation.  The  meeting 
site  is  accessible  to  individuals  with 
disabilities 

Records  of  all  Commission 
proceedings  atp  available  for  public 
inspection  at  the  White  House  Initiative. 
U.S  Department  nf  Education,  400 
Maryland  Ave  .  SW.  Room  .SEllO. 
Washington,  DC  20202  from  9  a.m.  to  5 
p  ni    (est) 

l).il.-(l    Inn.-  1    JOOO 
G.  Mario  Moreno. 
Assixlant  Stfcrrtan .  (  Hfice  uf 
Inlfryovrriunfrital  nml  Intfniiifm  \  Affairs 
IIR  |).H     00- 1442  1  Kilfd  b-7-l)U,  H:45  dllll 
BILLING  COOC  4000-01 -M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CPOO-350-000] 

Bangor  Gas  Company;  Notice  of 
Application 

luili'  J     JOOO 

Take  notice  that  on  May  2.  2000. 
Bangor  Cas  Cximpany  (Bangor),  c/o 
.Sempra  Energy.  55,5  West  Fifth  Street. 
Suite  1400.  Los  Angeles.  CA  90013- 
101 1,  filed  in  Docket  No.  CPOO-350-000 
an  applii:ation  pursuant  to  Section  7(c) 
of  the  Natural  CJas  Act  and  Section 
2H4  224  of  the  (Commission's 
Regulations   Bangor  requested  a  finding 
that  it  IS  exempt  from  (Commission 
liirisdiction  pursuant  to  the  "Hinshaw 


exemption",  and  requested  a  blanket 
certificate  of  public  convenience  and 
necessity  for  authorization  to  transport 
natural  gas  in  interstate  commerce  as 
though  it  were  an  intrastate  pipeline  as 
defined  in  Section  311  of  the  Natural 
Gas  Policy  Act.  Bangor  also  requested 
approval  of  rates  for  the  services  as  set 
forth  more  fully  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection.  This 
filing  may  be  viewed  on  the  web  at 
http://wH'w  fere. us/online/rims. htm  (call 
202-20&-2222). 

Bangor  is  a  local  distribution 
company  which  currently  is 
constructing  facilities  to  be  used  for  the 
transportation  and  sale  of  natural  gas  in 
the  State  of  Maine,  The  Maine  Public 
Utilities  Commission  ("MPUC") 
regulates  the  rates  (including  rates  for 
retail  gas  transportation),  services,  and 
facilities  of  Bangor  in  the  Maine  service 
areas  to  be  served  by  Bangor 
immediately  following  construction  of 
its  natural  gas  pipeline  and  related 
facilities.  Bangor  expects  to  commence 
natural  gas  service  in  the  City  of  Bangor. 
Maine,  area  by  luly  1.  2000. 

Bangor  will  interconnect  with  the 
interstate  pipeline  facilities  of 
Maritimes  and  Northeast  Pipeline. 
L,L.C.  (Maritimes  Pipeline)  within  the 
State  of  Maine  at  a  point  in  Veasie. 
Maine,  near  the  City  of  Bangor  and  will 
transport  gas  from  this  point  to 
distribute  the  gas  to  customer  service 
lines  in  the  Bangor  area.  Bangor  states 
that  all  of  the  gas  delivered  by  Bangor 
to  its  customers  is  expected  to  be 
obtained  through  the  interconnection 
with  Maritimes  Pipeline  and  all  of  the 
gas  so  obtained  will  be  consumed 
within  the  State  of  Maine. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before.  lune 
22.  2000.  file  with  the  Federal  Energy 
Regulatory  (Commission.  Washington. 
DCC  20426.  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385  214  or  385.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10)  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
fhe  Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  (^Commission 


by  sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Conunission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  and  permission  for 
abandormient  are  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Bangor  to  appear  or  be 
represented  at  the  hearing. 

David  P.  Boergers, 

SecrpfoA'. 

|FR  Doc.  00-14401  Filed  6-7-00;  8:45  am] 

BILUNG  CODE  671 7-01 -M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Doclcet  No.  EROO-2570-000] 

Blandin  Paper  Company;  Notice  of 
Cancellation 

lune  2,  2000. 

Take  notice  that  on  May  22,  2000, 
Blandin  Paper  Company  (Blandin)  filed 
a  Notice  of  Cancellation  of  Blandin  Rate 
Schedule  No.  1. 

Any  person  desiring  to  protest  such 
filing  should  file  a  motion  to  intervene 
or  protest  with  the  Federal  Regulatory 
Commission.  888  First  Street,  N.E., 
Washington,  B.C.  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  and  protests 
should  be  filed  on  or  before  June  12. 
2000.  Protests  will  be  considered  by  the 
Commission  to  determine  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  (Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the 
Internet  at  http://www.ferc.fed.us/ 


online/rims. htm  (call  202-208-2222  for 
assistance). 

David  P.  Boergers. 

Serrctan' 

|FR  Do! .  00-14402  Filed  6-7-00;  8:4.S  ami 

BILLING  CODE  671 7-01 -M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Columbia  Gulf  Transmission 
Company;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

(una  1.  2000. 

Take  notice  that  on  May  26.  2000. 
Columbia  Gulf  Transmission  Company 
(Columbia  GulO  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1,  the  following 
revised  tariff  sheets  with  a  proposed 
effective  date  of  May  1,  2000: 

Substitute  Fourth  Revised  Sheet  No.  144 
Substitute  Fifth  Revised  Sheet  No.  145 
Substitute  Third  Revised  Sheet  No.  147 

Columbia  Gulf  states  on  March  31, 
2000,  it  filed  tariff  sheets  in  Docket  No. 
RPOO-238  to  revise  its  tariff  to  comply 
with  the  Commission's  changes  in  its 
Order  No.  637  to  the  right-of- first-refusal 
(ROFR)  afforded  certain  firm  shippers  in 
18  CFR  284.221(d)(2)(ii).  hi  Order  No, 
637,  the  Commission  revised  the  ROFR 
to  limit  its  applicability,  Columbia  Gulf 
revised  CJeneral  Terms  and  Conditions 
(GTC)  Section  4,  which  contains  the 
procedures  for  the  awarding  of  existing 
firm  capacity  and  the  exercise  of  the 
ROFR  on  Columbia  Gulf,  to  reflect  these 
changes.  On  April  26,  2000,  the 
Commission  accepted  the  filed  tariff 
sheets  to  be  effective  May  1,  2000, 
subject  to  Columbia  Gulf  making  certain 
revisions  within  30  days.  The  instant 
filing  is  being  made  to  comply  with  the 
April  26  Order. 

Columbia  Gulf  states  that  copies  of  its 
filing  have  been  mailed  to  all  firm 
customers,  intemiptible  customers,  and 
affected  state  commissions. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 


inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc. fed, us/online/ 
rims. htm  (call  202-208-2222  for 
assistance). 

David  P.  Boergers, 

Spcretan'. 

(FR  Doc.  00-14;i94  Filed  6-7-00:  8:45  am] 

BILLING  CODE  671 7-01 -M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclcet  No.  RPOO-303-000] 

Eastern  Shore  Natural  Gas  Company; 
Notice  of  Proposed  Chances  in  FERC 
Gas  Tariff 

lune  2,  2000. 

Take  notice  that  on  May  31.  2000. 
Eastern  Shore  Natural  Gas  Company 
(Eastern  Shore)  tendered  for  filing  its 
armual  Fuel  Retention  Adjustment  filing 
pursuant  to  Section  31  of  the  (General 
Terms  and  Conditions  of  its  FERC  Gas 
Tariff.  Second  Revised  Volume  No.  1. 

Eastern  Shore  states  that  Section  31. 
"Fuel  Retention  Adjustment  ".  specifies 
that,  with  no  less  than  thirty  (30)  days 
prior  notice.  Eastern  Shore  shall  file 
with  the  Commission  revised  tariff 
sheets  containing  a  re-determined  Fuel 
Retention  Percentage  (FRP)  for  affected 
transportation  rate  schedules  to  be 
effective  July  1  of  each  year.  Such  FRP 
is  designed  to  reimburse  Eastern  Shore 
for  the  cost  of  its  Gas  Required  for 
Operations  (GRO)  which  consists  of  (a) 
gas  used  for  compressor  fuel  and  (b)  gas 
otherwised  used,  lost  or  unaccounted 
for,  in  its  operations.  Eastern  Shore's 
FRP  is  calculated  by  determining  the 
GRO  quantities  attributable  to  system- 
wide  operations  for  the  affected 
transportation  rate  schedules  using  the 
last  twelve  (12)  month  period  for  which 
actual  data  is  available  and  then 
dividing  such  quantity  by  the 
transportation  quantities  received  by 
Eastern  Shore  for  the  corresponding 
twelve  (12)  month  period. 

Eastern  Shore  states  that  as  shown  in 
its  filing.  Eastern  Shore's  calculated  FRP 
is  .1%,  which  is  a  decrease  of  .2%  from 
the  cun-ent  FRP  in  effect. 

Eastern  Shore  states  that  copies  of  its 
filing  has  been  mailed  to  its  customers 
and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE..  Washington.  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
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Rules  and  R»'mildti()n.s  All  such  motions 
or  protests  must  be  filetl  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations  Protests  will 
be  considered  bv  the  ("ommissif>n  in 
determining  the  appropriate  aciion  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  (Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
htm  (call  202-208-2222  for  assistance). 

David  V.  BoePKsrs, 

.S'fcrffurv 

|FR  Uo(  .  (K)-14  1>ll  Fil.'ii  B-7-00;  8:45  ami 

BILUNO  COOe  S717-01-M 


DEPARTMENT  OF  ENERGY 

Fadsral  Energy  Rsgulatory 
Commission 

[Docket  No.  CPOO-369-000] 

Natural  Gas  PIpolIno  Company  of 
Amariea;  Application  for  Parmlsslon 
and  Approval  To  Abandon  Intarasts  In 
Offshora  Lataral,  Tap  and  Matar 
Facltltlaa  and  Raqueat  for 
Nonjurladlctlonal  Oatarmtnatlon 

luuf  1,  JOOt) 

Take  notice  that  on  May  25.  2000. 
Natural  Cias  Pipeline  (Company  of 
America  (Natural).  747  Kast  22nd  Street. 
Lombard,  Illinois  60148.  filed  an 
application  pursuant  to  Section  7(b)  of 
the  Natural  Cas  Act  (N(;A)  and  the 
C'ommission's  Regulations  to  abandon 
interests  in  offshore  lateral,  tap  and 
meter  facilities  and  a  request  for 
non)urisdicti(mal  determination,  all  as 
more  fully  set  forth  in  the  application 
on  file  with  the  (Commission  and  open 
to  public  inspection.  This  filing  may  be 
viewed  on  the  web  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 

Any  questions  regarding  this 
application  should  be  directed  to  lames 
I.  McElligott,  Senior  Vice  President. 
Natural  Gas  Pipeline  Company  of 
America.  747  East  22nd  Street, 
Lombard,  Illinois  60148  at  (6.10)  691- 
3525. 

Specifically  Natural  requests: 

(II  Permission  ami  approval  to  abandon,  bv 
sale  to  (ireen  Canvoii  Pipe  Lint-  Ciiimpanv. 
L.L.(!  ("(Ireen  Canyon'  ).  a  noniurisdu  tioiial 
^athl!nn^  ( onipanv.  interHsIs  in  dii  d^j{r«gatf 
of  1  l().;i  1  milt^s  of  varimis  (iidiiietHr  offshorn 
Irtterals  in(  liuiing  related  lap  dnd  meter 
facilities  and  appurtenances  in  tfie  Kast 
(ianieron  ("KC ').  West  (ianierun  ("VVC"). 
b;u«ene  Island  ("KI  ").  .South  Marsfi  Island 


rSMl')  ,irid  Verniiiion  C'VR")  Areas. 
oftsluirc  Louisiana  and  in  the  Hi^h  Island 
(Mr  I  .^rea.  offshore  Texas   .Specifically. 
Natural  seeks  to  abandon  its  interests  in 
later. il  ta<  dities  (  oniUM  tinj^  ^as  suppK  in  W. 
iH.\.  W(;  1  \t^.\.  WC  1  IH  (meter  onlv).  VVC 
H>,SA.  WC  225  A  and  R  (meters  onlv)  and  WC: 
2S't.\  (meter  only),  LI  .^7.^/I3.  KI  72  Well  #1. 
KI  i:i3A.  KI  t05B,  KI  .}:nB.  KI  :t41A.  KI  :J61A. 
HI  A-tl7A.  HI  A-ri7l\2.  HI  A-;i27/16.  HI 
A-472A.  HI  A-474A.  HI  A-4a9B.  HI  A-4q9C. 
HI  A-'-.llA.  HI  A-.Sfi8A/B/D/F.  HI  A-57.3B. 
SMI  142A.  SMI  2.1HA.  SMI  288A.  VR  2fi2A. 
VK  Mi^.\  and  VR  :i8fiB   Natural  will  also  sell 
to  (ireen  Canyon  fai  ilities  interests  in  an 
aRK^'T^ale  of  70.96  miles  of  previously- 
abandoned  and  retired  in  place  lateral 
facilities,  which  specifically  had  connected 
gas  supply  in  KC  .HB.  KC  58.  VVC  28A.  WC 
4;16A.  KI  321A.  KI  .145A.  HI  6HA,  HI  A-298A. 
HI  A-.J42B.  HI  A-.M3A.  HI  A^14A,  SMI 
'K.CA  and  SMI  14.3B,  and 

(21  .^  determination  in  the  Commission's 
order  in  the  present  docket  that  following 
abandonment  here.  an<j  upon  transfer  to 
Green  C^nvon.  the  subject  fai  ilities  interests 
to  be  abandoned  here  and  those  in  the 
previously  abandoned'retired  in  plac;e 
laterals  to  be  sold  will  beiome  pari  of  Green 
Canyons  system  and  will  be 
non)urisdi(  tional  and  not  subject  to  NCJA 
regulation  bv  the  Commission 

Natural  states  that  its  interests  in  the 
subject  facilities  were  originally 
constructed  as  a  means  of  receiving  gas 
purchased  from  various  suppliers  for 
Natural's  system  supply  to  support 
Natural's  merchant  function.  Natural's 
merc:hant  function  terminated  effective 
December  1.  1993  Consequently. 
Natural  states  that  it  no  longer  has  a 
need  for  the  facilities  interests  to  be 
abandoned  in  the  present  application 

Natural  states  that  it  proposes  to 
abandon  and  transfer  these  facilities 
interests,  as  well  as  Natural's  interests 
in  thirteen  (13)  previously  abandoned 
and  retired  in  place  laterals,  to  Green 
Canyon  for  $1,308,210 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  .said 
application  should  on  or  before  June  23, 
2000,  file  with  the  Federal  Energy 
Regulatory'  Commission,  Washington, 
DC.  20426,  a  petition  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
(lommission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
petition  to  intervene  in  accordance  with 
the  CCommission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 


the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory'  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  petition  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  petition 
for  leave  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  provided  for, 
unless  otherwise  advised,  it  will  be 
unnecessary  for  Natural  to  appear  or  be 
represented  at  the  hearing. 

David  P.  Boergers, 

Secretary- 

[FR  Do(    00-14392  Filed  6-7-00:  8:45  am] 

MLUNQ  COOE  671 7-01 -M 


DEPARTMENT  OF  ENERGY 

Fadaral  Enargy  Regulatory 
Commission 

[DockM  No.  RPOO-299-000] 

Norttiern  Border  Pipeline  Company; 
Notice  of  Proposed  Changes  In  FERC 
Gas  Tariff 

lune  2.  2000 

Take  notice  that  on  May  24.  2000. 
Northern  Border  Pipeline  Company 
(Northern  Border)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1 ,  the  following  tariff  sheets 
with  an  effective  date  of  (uly  1,  2000: 

Seventeenth  Revised  Sheet  Number  156 
Sixteenth  Revised  Sheet  No.  157 

Northern  Border  proposes  to  decrease 
the  Maximum  Rate  for  4.095  cents  per 
100  Dekathenn-Miles  to  4.038  cents  per 
100  Dekatherm-Miles  and  to  decrease 
the  Minimum  Revenue  Cerdit  from 
2.808  cents  per  100  Dekatherm-Miles  to 
1.625  cents  per  100  Dekatherm-Miles. 
The  Maximum  Rate  reflects  Northern 
Border's  rate  case  at  Docket  no.  RP99- 
322-000,  which  was  suspended  by  the 
Commission  in  its  order  dated  June  30, 
1999  that  became  effective  December  1, 
1999.  Thus,  a  portion  of  this  Maximum 
Rate  will  be  billed  subject  to  refund. 
The  revised  Maximum  Rate  and 
Minimum  Revenue  Credit  are  being  in 
accordance  with  Northern  Border's 
Tariff  provisions  under  Rate  Schedule 
IT-1. 

Northern  Border  states  that  copies  of 
the  filing  have  been  served  to  all  of 


Northern  Border's  contracted  shippers 
and  interested  state  regulatory' 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NW.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims. htm  (call  202-208-2222  for 
assistance). 

David  P.  Boergers, 

Serrptan 

|FR  Dot .  00-14398  Filed  6-7-00:  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CPOO-371-000] 

Northern  Natural  Gas  Company;  Notice 
of  Application 

lune  2.  2000. 

Take  notice  that  on  May  30,  2000. 
Northern  Natural  Gas  Company 
(Northern),  1111  South  103rd  Street, 
Omaha,  Nebraska  68124.  filed  in  Docket 
No.  CPOO-371-000  an  application 
pursuant  to  Sections  7(b)  and  (c)  of  the 
Natural  Gas  Act  for  permission  and 
approval  to  abandon  and  replace  certain 
pipeline  facilities  located  in  Iowa,  all  as 
more  fully  set  forth  in  the  application 
on  file  with  the  Commission  and  open 
to  public  inspection.  This  filing  may  be 
viewed  on  the  web  at  http:// 
www.ferc.fed.us/online/htm  (call  202- 
208-2222  for  assistance). 

Northern  states  that  during  a  hot  spot 
survey  conducted  in  April  1999,  it 
discovered  a  leak  on  a  portion  of  its  A- 
Line  located  under  a  road  in  Cass 
County,  Iowa.  Northern  indicates  that, 
to  immediately  repair  the  leak,  it 
replaced  approximately  199  feet  of  its 
24-inch  line  with  6-inch  pipe  without 
requesting  authorization  under  the 
proper  regulations.  Northern  states 


instead  that  it  listed  the  replacement 
project  in  its  annual  blanket  report  as  a 
like-for-like  replacement. 

Northern  indicates  that  a  total  of 
approximately  45  feet  of  pipe  was 
removed  from  either  end  of  the  24-inch 
pipe  to  facilitate  installation  of  the  new 
pipe,  and  that  approximately  199  feet  of 
6-inch  pipe  was  placed  through  the  24- 
inch  line  and  tied  into  the  existing  24- 
inch  A-Line.  It  is  asserted  that  the  6- 
inch  line  will  have  sufficient  capacity  to 
meet  current  maximum  contract 
obligations.  It  is  further  asserted  that  the 
proposed  abandonment  and 
replacement  will  not  result  in  any  loss 
of  service  to  Northern's  existing 
customers.  The  cost  of  the  proposed 
replacement  is  estimated  at  $84,237. 

Any  questions  regarding  the 
application  should  be  directed  to  Keith 
L.  Petersen,  Director,  Certificates  and 
Reporting,  at  (402)  398-7421.  Northern 
Natural  Gas  Company,  P.O.  Box  3330. 
Omaha,  Nebraska  68103-0330. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  June  23. 
2000,  file  with  the  Federal  Energy 
Regulatory'  Commission,  888  First 
Street,  NE,  Washington,  DC  20426,  a 
motion  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 


unnecessary'  for  Northern  to  appear  or 
be  represented  at  the  hearing. 

David  P.  Boergers, 

Secretan: 

|FR  Doc.  00-14393  Filed  6-7-00:  8:45  ami 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOO-301-000] 

Sea  Robin  Pipeline  Company;  Notice 
of  Proposed  Changes  In  FERC  Gas 
Tariff 

June  2.  2000. 

Take  notice  that  on  May  30,  2000,  Sea 
Robin  Pipeline  Company  (Sea  Robin) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  First  Revised  Volume  No.  1 , 
the  revised  tariff  sheets  listed  on 
Appendix  A  attached  to  the  filing,  to  be 
effective  June  30,  2000. 

Sea  Rohin  states  that  the  purpose  of 
this  filing,  made  in  accordance  with  the 
provisions  of  Section  154.204  of  the 
Commission's  Regulations,  is  to  reflect 
tariff  changes  necessitated  bv  the 
acquisition  of  Sea  Robin  by  trunkline 
Gas  Company.  Specifically,  the 
modifications  include:  (Ij  Updating  the 
General  Terms  and  Conditions  and  the 
Form  of  Ser\ice  Agreements  for  address 
and  telephone  number  changes,  as  well 
as  formatting  the  address  area  for 
consistency;  (2)  updating  the  marketing 
affiliate  information  in  the  General 
Terms  and  Conditions  Section  18:  (3) 
replacing  references  to  Birmingham. 
Alabama  time  with  Central  Clock  time: 
(4)  reflecting  that  the  laws  of  the  State 
of  Texas  will  govern  the  validity  and 
interpretation  of  the  sr\'^ice  agreements: 
and  (5)  reflecting  the  system  map  image 
on  Sheet  No.  6. 

Sea  Robin  states  that  copies  of  this 
filing  are  being  served  on  all  affected 
customers  and  applicable  state 
regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  DC. 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Conmiissions 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Conunission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
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must  file  a  motion  to  intervone.  Copies 
of  this  filing  are  on  file  with  the 
(lommission  and  are  available  for  public 
inspt'ction  in  the  Public  Reference 
Kouni.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims. htm  (call  202-208-2222  for 
assistance). 

David  P.  Bovrxeni, 

Sri  Tftiin 

|FK  [)<)(  .  00-14  tH')  Kil.'d  (.-7-nO;  ii.A'i  am] 

BILLING  CODE  6717-01 -M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOO-300-000] 

Tennessee  Gas  Pipeline  Company; 
Notice  of  Proposed  Changes  In  FERC 
Gas  Tariff 

lunti  2,  2000 

Take  notice  that  on  May  24.  2000. 
Tennessee  Gas  Pipeline  Company 
(Tennessee)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Fifth  Revised 
Volume  No.  1,  the  tariff  sheets  listed  tm 
Appendix  A  to  the  filing,  with  an 
effective  date  of  |une  23,  2000. 

Tennessee  is  requesting  authority:  (1) 
To  choose  to  record  and  maintain 
reserve  prices,  if  established,  for 
validation  purposes  as  opposed  to 
disclosing  such  reserve  price  as  part  of 
the  open  season  and  (2)  to  allow 
prearranged  deals  with  the  customer 
with  the  pre-arranged  transaction  will 
have  a  right  of  to  match  any  higher  bid. 
In  addition,  Tennessee  is  adding 
language  to  clarify  how  the  NPV  will  be 
calculated  for  bids  that  include  a 
customer's  option  to  terminate  its 
contract  early  or  nnluce  capacity 
separate  from  the  primary  term. 
TennessetJ  is  also  adding  tariff  language 
that  allows  for  a  pro  mta  distributicjn  of 
capacity  prior  to  the  use  of  first-in-time 
as  a  tiebreaker  or  for  when  aggregated 
bids  have  the  highest  NPV. 

Finally,  in  addition  to  other  minor 
tariff  clean-ups,  Tennessee  is  clarifying 
that  in  package  bids  where  pari  of  the 
package  includes  a  change  in  primary 
points  that  negatively  affec:ts 
Tennessee's  revenues,  the  value  of  the 
primary  point  amendment  will  be 
treated  as  a  negative  adjustment  to  the 
value  of  the  package  bid. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Entjrgy  Regulatory  Commission. 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commi.ssion'i 


Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations  Protests  will 
lie  considered  by  the  C;nmmission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  hftp://www. fere. fed. us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 

David  P.  BoerKers, 

Srcrrtan 

IKK  L)()(    00-14.JBH  Kilmi  r.-7-OO:  8:45  am] 

BILLING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP00-302-O00] 

Williams  Gas  Pipelines  Central,  Inc; 
Notice  of  Filing  of  Cash-Out  Report 

June  2.  2000. 

Take  notice  that  on  May  30,  2000. 
Williams  Gas  Pipelines  Central,  Inc. 
(Williams)  tended  for  filing,  pursuant  to 
Article  9.8(d)  of  the  General  Terms  and 
Conditions  of  its  FERC  Gas  Tariff,  its 
report  of  net  revenue  received  from 
cash-outs.  Williams  proposes  to  make 
the  refund  upon  Commission  approval 
of  its  calculation  method  as  set  out  in 
this  report. 

Williams  states  that  pursuant  to  the 
cash-out  mechanism  in  Article  9.8(a)(iv) 
of  its  FERf;  Gas  Tariff,  Shippers  were 
given  the  option  of  resolving  their 
imbalances  by  the  end  of  the  calendar 
month  following  the  month  in  which 
the  imbalance  occurred  by  cashing-out 
such  imbalances  at  100%  of  the  spot 
market  price  applicable  to  Williams  as 
published  in  the  first  issue  of  Inside 
FERCrs  Gas  Market  Report  for  the  month 
in  which  the  imbalance  occurred.  Net 
monthly  imbalances  which  were  not 
resolved  by  the  end  of  the  second  month 
following  the  month  in  which  the 
imbalance  occurred  and  which 
exceeded  the  tolerance  specified  in 
Article  9.8(b)  were  cashed-out  at  a 
premium  or  discount  from  the  spot 
price  according  to  the  schedules  set 
forth  in  Article  9.8(c).  Williams  is 
herewith  filing  its  report  of  net  revenue 
(sales  less  purchase  cost)  received  from 
c;ash-outs. 


Williams  states  that  a  copy  of  its  filing 
was  served  on  all  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
2042B,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  on  or  before 
[une  9,  2000.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene. 

Copies  of  this  filing  are  on  file  with 
the  Commission  and  are  available  for 
public  inspection  in  the  Public 
Reference  Room.  This  filing  may  be 
viewed  on  the  web  at  http:// 
www.ferc.fed.us/rims.htm  (call  202- 
208-2222  for  assistance). 

David  P.  Boen;ers, 

Si'(  Tftan' 

|FR  Doc    00-14390  Filed  fi-7-00  fi:45  am) 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EG0&-1 55-000,  et  at.] 

PSEG  Chorzow  B.V.,  et  al.;  Electric 
Rate  and  Corporate  Regulation  Filings 

\U\  31.  2000. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  PSEG  Chorzow  B,V. 

IDix  ket  No.  H;oO-1. 5.5-0001 

Take  notice  that  on  May  26,  2000, 
PSEG  Chorzow  B.V.  (PSEG  Chorzow) 
with  its  principal  office  at  Weena  340, 
3012  NI  Rotterdam,  The  Netherlands 
(mailing  address:  Postbus  21850,  3001 
AW  Rotterdam,  The  Netherlands),  filed 
with  the  Federal  Energy  Regulatory 
Commission  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  regulations. 

PSEG  Chorzow  is  a  company 
organized  under  the  laws  of  The 
Netherlands.  PSEG  Chorzow  will  be 
engaged,  directly  or  indirectly  through 
an  affiliate  as  defined  in  Section 
2(a)(ll)(B)  of  the  Public  Utility  Holding 
Company  Act  of  1935,  exclusively  in  (i) 
owning,  or  both  owning  and  operating, 
primarily  during  the  construction  of  a 


new  facility  hereinafter  described,  an 
existing  coal-fired,  co-generation, 
electric  generating  facility  consisting  of 
an  approximately  100  MWe  and  490 
MWt  coal-fired  electrical  and  thermal 
plant,  located  in  Chorzow,  Poland  and 
(ii)  owning,  or  both  owning  and 
operating  a  coal-fired  electric  and 
thermal  generating  facility,  consisting  of 
two  electric  generating  units  with  a 
combined  nominal  capacity  of 
approximately  226  MWe  (iiet)  and 
approximately  360  MWt  (net)  located  in 
Chorzow,  Poland;  selling  electric  energy 
at  wholesale  and  engaging  in  project 
development  activities  with  respect 
thereto. 

Comment  date:  June  21,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

2.  Ameren  Energy  Generating  Company 

[Docket  No.  ESOO-40-OOOl 

Take  notice  that  on  May  25,  2000, 
Ameren  Energy  Generating  Company 
(Generating  Co.)  submitted  an 
application  with  the  Commission 
seeking  blanket  authorization  to  issue 
securities  or  assume  liabilities  similar  to 
those  granted  to  other  utility-affiliated 
generation-only  companies.  In  the 
alternative,  Generating  Co.  requests 
authorization  to  issue  from  time  to  time 
during  the  period  from  June  23,  2000, 
through  June  22,  2002,  (a)  long-term 
debt  in  an  amount  not  to  exceed  $1 
billion,  and  (b)  short-term  debt  with  the 
aggregate  amount  outstanding  at  any 
time  not  to  exceed  $300  million. 

Comment  date:  June  19,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3,  Midwest  Electric  Power,  Inc. 

(Docket  No.  ESOO-41-OOOJ 

Take  notice  that  on  May  25,  2000, 
Midwest  Electric  Power,  Inc.  (MEP) 
submitted  an  application  pursuant  to 
Section  204  of^the  Federal  Power  Act 
seeking  authorization  to  issue  from  time 
to  time  during  the  period  from  June  19, 
2000,  through  June  18,  2002,  (a)  long- 
term  debt  in  an  amount  not  to  exceed 
$120  million  and  (b)  short-term  debt 
with  the  aggregate  amount  outstanding 
at  any  time  not  to  exceed  $70  million. 

MEP  also  requests  a  waiver  of  the 
Commission's  competitive  bidding  and 
negotiated  placement  requirements  of 
18  CFR  34.2  in  order  to  obtain  the 
requested  funds  from  Electric  Energy, 
Inc.,  its  corporate  parent. 

Comment  dafe;  June  14,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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4.  American  Electric  Power  Service 
Corporation 

[Docket  No.  EROO-1727-OOll 

Take  notice  that  on  May  26,  2000,  the 
American  Electric  Power  Service 
Corporation  (AEPSC),  tendered  for  filing 
an  amendment  to  the  subject  docket  to 
include  revised  Specifications  for  the 
Long-Term  Firm  Point-to-Point 
Transmission  Service  to  be  attached  as 
addenda  to  the  previously  filed  Firm 
Point-to-Point  Transmission  Service 
Agreement  Number  225,  executed  by 
American  Municipal  Power'Ohio,  Inc. 
The  agreement  is  pursuant  to  the  AEP 
Companies'  Open  Access  Transmission 
Service  Tariff  (OATT).  The  GATT  has 
been  designated  as  FERC  Electric  Tariff 
Original  Volume  No.  4,  effective  July  9, 
1996. 

AEPSC  requests  waiver  of  notice  to 
permit  the  Service  Agreements  to  be 
made  effective  for  service  on  and  after 
January  1,  2000. 

A  copy  of  the  filing  was  served  upon 
the  affected  Parties  and  state  utility 
regulatory  commissions  of  Indiana, 
Kentucky,  Michigan,  Ohio,  Tennessee. 
Virginia  and  West  Virginia. 

Comment  date:  June  16,  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Commonwealth  Edison  Company, 
Commonwealth  Edison  Company  of 
Indiana 

[Docket  No.  ER00-1820-001| 

Take  notice  that  on  May  26,  2000, 
Commonwealth  Edison  Company  and 
Commonwealth  Edison  Company  of 
Indiana  (collectively  ComEd),  tendered 
for  filing  tariff  sheet  changes  in 
compliance  with  the  Commission's 
order  of  April  26,  2000  in  this 
proceeding. 

Comment  date:  June  16,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6,  Tampa  Electric  Company 

(Docket  No.  EROO-2 3 54-001] 

Take  notice  that  on  May  26,  2000, 
Tampa  Electric  Company  (Tampa 
Electric),  amended  its  initial  filing  in 
this  docket  by  withdrawing  its  request 
for  acceptance  of  updated  rates  for  short 
term  power  service  under  its 
interchange  service  contract  with 
Alabama  Power  Company,  Georgia 
Power  Company.  Gulf  Power  Company, 
Mississippi  Power  Company,  Savannah 
Electric  and  Power  Company,  and 
Southern  Company  Services,  Inc. 
(collectively.  Southern  Companies). 

Tampa  Electric  continues  to  request 
that  the  updated  rates  for  emergency 
assistance  service  under  the  contract 


with  Southern  Companies  be  accepted 
and  made  effective  on  May  1,  2000. 

Copies  of  the  filing  have  been  served 
upon  Southern  Companies  and  the 
Florida  Public  Service  Commission. 

Comment  date:  June  16.  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Florida  Power  Corporation 

[Docket  No.  ERQO-256 7-000 1 

Take  notice  that  on  May  23,  2000. 
pursuant  to  Section  35.15,  18  CFR 
35.15,  of  the  Commission's  regulations, 
Florida  Power  Corporation  (Florida 
Power),  tendered  for  filing  notice  of 
termination  of  the  Contract  for 
Interchange  Service  dated  December  1 , 
1995,  between  Florida  Power  and  El 
Paso  Merchant  Energy,  L.P.,  Florida 
Power  Rate  Schedule  FERC  No.  166.  El 
Paso  Merchant  Energy,  L.P.,  requested 
that  Florida  Power  file  to  terminate  the 
agreement. 

Florida  Power  has  requested  waiiver  of 
the  Commission's  60-day  prior  notice 
requirement  to  permit  the  termination  to 
be  effective  as  March  25,  2000. 

Comment  date:  June  13,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8,  Florida  Power  Corporation 

[Docket  No.  ER00-2568-000) 

Take  notice  that  on  May  23,  2000, 
Florida  Power  Corporation  (Florida 
Power),  pursuant  to  18  CFR  35.15.  of  the 
Commission's  regulations,  tendered  for 
filing  notice  of  termination  of  the 
Contract  for  Interchange  Service  dated 
March  11,  1996,  between  Florida  Power 
and  El  Paso  Merchant  Energy,  L.P.. 
Florida  Power  Rate  Schedule  FERC  No. 
160.  El  Paso  Merchant  Energy.  LP., 
requested  that  Florida  Power  file  to 
terminate  the  agreement. 

Florida  Power  has  requested  waiver  of 
the  Commission's  60-day  prior  notice 
requirement  to  permit  the  termination  to 
be  effective  as  of  March  25,  2000. 

Comment  date:  June  13,  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9,  Lake  Benton  Power  Partners,  LLC 

[Docket  No.  EROO-2596-000] 

Take  notice  that  on  May  23.  2000. 
Lake  Benton  Power  Partners,  LLC  (Lake 
Benton  I),  tendered  for  filing  pursuant  to 
18  CFR  385.205.  an  application  for  an 
order  accepting  for  filing.  Amendment 
No.  1  to  Lake  Benton  Power  Partners. 
LLC,  Rate  Schedule  FERC  Supplement 
No.  1  to  Zond  Mixmesota  Development 
Corporation  II  Rate  Schedule  FERC  No. 
1 ,  that  reflects  clarification  agreed  upon 
by  Lake  Benton  Power  Partners,  LLC, 
and  the  purchaser.  Northern  States 
Power  Company. 
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Lake  Benton  I  requests  that  the 
Commission  permit  the  Agreement  to 
become  effective  on  the  date  of  filing  of 
this  application. 

Comment  date:  June  13.  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Lake  Benton  Power  Partners  II, 
L.L.C. 

(Docket  No  EROO-2597-OlM)l 

Take  notice  that  on  May  23.  2000. 
Lake  Benton  Power  Partners  II.  L.L.C. 
(Lake  Benton  II).  tendered  for  filing 
pursuant  to  18  CFR  §  385.205.  an 
application  for  an  order  accepting  for 
filing.  Supplement  Nos.  1  and  2  to  Lake 
Benton  Power  Partners  II.  L.L.C.  Rate 
Schedule  FERC  No  1.  that  refle<:t 
clarifications  agreed  upon  by  Lake 
Benton  Power  II  and  the  purchaser. 
Northern  States  Power  Company 
Lake  Benton  11  requests  that  the 
Commission  permit  the  Agreement  to 
become  effective  on  the  date  of  filing  of 
this  application. 

Comment  date:  June  13,  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  American  Electric  Power  Service 
Corporation 

|Do(  k«t  No   KR0O-;i5«»8-<)(M)l 

Take  notice  that  on  May  25,  2000.  the 
American  Electric  Power  Service 
Corporation  (AEPSC).  tendered  for  filing 
(1)  blanket  .service  agreements  by  the 
AEP  Companies  under  the  Wholesale 
Market  Tariff  of  the  AEP  Operating 
Companies  (Power  ,Sales  Tariff).  (2) 
letters  of  assignment  under  the  Power 
Sales  Tariff  and  (3)  two  notices  to 
terminate  service  agreements  under  the 
Power  Sales  Tariff.  The  Power  Sales 
Tariff  was  accepted  for  filing  effective 
October  10,  1997  and  has  been 
designated  AEP  Operating  Companies' 
FERC  Electric  Tariff  Original  Volume 
No.  5.  AEPSC  respectfully  requests 
waiver  of  notice  to  permit  the  service 
agreements,  assignments  and  notices  of 
termination  to  be  made  effective  as 
specified  in  the  submittal  letter  to  the 
Commission  with  this  filing 

A  copy  of  the  filing  was  .served  upon 
the  Parties  and  the  State  Utility 
Regulatory  Commissions  of  Indiana. 
Kentucky.  Michigan.  Ohio.  Tennessee. 
Virginia  and  West  Virginia. 

Comment  date:  [une  15.  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice, 

12.  Pacific  Gas  and  Electric  Company 

|D(K  kt!l  No.  KK()0-25')<t-<)0()| 

Take  notice  that  on  May  25.  2000, 
Pacific  Gas  and  Electric  Company 
(PG&E),  tendered  for  filing  throe 


agreements:  an  Interconnection 
Agreement  between  Pacific  Gas  and 
Electric  Company  and  Lassen  Municipal 
Utility  District  (Lassen):  an  Islanding 
Agreement  between  Lassen.  HL  Power 
Company  and  PG&E;  and  a  Letter 
Agreement  dated  May  12,  2000. 
regarding  ^terconnection  Capacity  and 
Study  Procedures.  Lassen  and  PG&E 
entered  into  the  Interconnection 
Agreeme?lt  (lA)  to  provide  for  the 
continued  interconnection  of  their 
electric  svstems  The  lA  provides  the 
terms  and^conditions  for  such 
interconne<::tipn,  and  contains  no  rates 
or  services.  Las»en  will  have  a 
.Scheduling  Coordinator  and  will  use 
transmission  services  provided  under 
separate  agreements  with  the  California 
Independent  System  Operator 
Corporation  (ISO),  upon  which 
agreements  the  effective  date  of  this  lA 
is  contingent.  The  Islanding  Agreement 
provides  the  terms  and  conditions  to 
facilitate  Lassen's  separation  from 
PG&E's  transmission  system  at  the 
Lassen-PG&E  interconnection  point  and 
the  HL  Power  Plant's  sole  provision  of 
Lassen's  electric  energy  and  capacity 
requirements  during  periods  of  outages 
of  the  interconnection  point.  The  Letter 
Agreement  waives  certain  study 
requirements  in  the  lA  during  times 
when  there  is  unused  capacity  on  the 
interconnecting  transmission  line. 

Copies  of  this  filing  have  been  served 
upon  Lassen,  HL  Power  Company,  the 
ISO  and  the  California  Public  Utilities 
Commission. 

Comment  date:  June  15.  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Central  Illinois  Light  Company 

|U»<  i>.^l  No   tK()(>-^tiO(M)()()| 

Take  notice  that  on  May  25.  2000. 
Central  Illinois  Light  Company  (CILCO), 
300  Liberty  Street.  Peoria,  Illinois 
61602.  tendered  for  filing  with  the 
Commission  d  substitute  Index  of  Point- 
To-Point  Transmission  Service 
Customers  under  its  Open  Access 
Transmission  Tariff  and  service 
agreements  for  one  new  customer. 
Public  Service  Company  of  Colorado. 

CILCO  requested  an  effective  date  of 
May  16,  2000,  for  the  service 
agreements. 

Copies  of  the  filing  were  served  on  the 
affected  customers  and  the  Illinois 
Commerce  Commission. 

(Jomment  date:  )une  15,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Central  Illinois  Light  Company 

|U(jckel  No  ER00-2h01-00()l 

Take  notice  that  on  May  25,  2000, 
Central  Illinois  Light  Company  (CILCO). 


300  Liberty  Street.  Peoria.  Illinois 
61202,  tendered  for  filing  with  the 
Commission  an  Index  of  Customers 
under  its  Market  Rate  Power  Sales  Tariff 
and  one  service  agreement  with  one 
new  customer.  Dynegy  Power 
Marketing.  Inc. 

CILCO  requested  an  effective  date  of 
May  22,  2000. 

Copies  of  the  filing  were  served  on  the 
affected  customer  and  the  Illinois 
Commerce  Commission. 

Comment  date:  June  15,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Duke  Energy  Corporation 

I  Docket  No.  EROO-2602-0001 

Take  notice  that  on  May  25.  2000. 
Duke  Energy  Corporation  (Duke), 
tendered  for  filing  a  Service  Agreement 
with  Carolina  Power  and  Light 
Company  for  Transmission  Service 
under  Duke's  Open  Access 
Transmission  Tariff. 

Duke  requests  that  the  proposed 
Service  Agreement  be  permitted  to 
become  effective  on  May  15.  2000. 

Duke  states  that  this  filing  is  in 
accordance  with  part  35  of  the 
Commission's  Regulations  and  a  copy 
has  been  served  on  the  North  Carolina 
Utilities  Commission. 

Comment  date:  June  15.  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Trigen-Syracuse  Energy 
Corporation 

IDot  ket  No   EKor)-2603-OOOl 

Take  notice  that  on  May  25.  2000. 
Trigen-Syracuse  Energy  Corporation 
(Trigen-Svracuse),  tendered  for  filing  an 
application  with  the  Federal  Energy 
Regulatory-  Commission  (Commission) 
requesting  acceptance  of  Trigen- 
Syracuse  FERC  Electric  Rate  Schedule 
Nos.  1  and  2,  the  granting  of  certain 
blanket  approvals,  including  the 
authority  to  sell  electricity  at  market- 
based  rates;  and  the  waiver  of  certain 
Commission  Regulations. 

Trigen-Syracuse  is  seeking  blanket 
approval  to  sell  electric  energy  and 
capacity  at  market-based  rates  from  a 
cogenerafion  facility  located  in 
Syracuse.  New  York  (the  Facility),  to 
Sempra  Energy  Trading  Corp.  under 
Trigen-Syracuse  FERC  Electric  Rate 
Schedule  No.  1.  Trigen-Syracuse  also 
requests  that  the  Commission  accept 
Trigen-Syracuse  FERC  Electric  Rate 
Schedule  No.  2  so  that  Trigen-Syracuse 
may  make  sales  of  energy  and  capacity 
from  the  Facility  other  than  pursuant  to 
Trigen-Syracuse  FERC  Electric  Rate 
Schedule  No.  1  at  market-based  rates 
should  the  opportunity  arise. 


Comment  date:  ]une  15,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Virginia  Electric  and  Power 
Company     > 

[Docket  No.  ER00-2H04-000| 

Take  notice  that  on  May  25.  2000. 
Virginia  Electric  and  Power  Company 
tendered  for  filing  a  Control  Area 
Service  Agreement  with  Aquila  Energy 
Marketing  Corporation.  The  agreement 
is  proposed  to  be  effective  as  on  June  1. 
2000. 

The  filing  has  been  served  on  Aquila. 
the  Virginia  State  Corporation 
Commission  and  the  North  Carolina 
Utilities  Commission. 

Comment  date:  June  15.  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Central  Vermont  Public  Service 
Corporation 

[Dorket  No.  EROO-2605-OOOl 

Take  notice  that  on  May  25,  2000. 
Central  Vermont  Public  Service 
Corporation  (Central  Vermont),  tendered 
for  filing  a  Service  Agreement  with 
Sempra  Energy  Trading  Corp..  under  its 
FERC  Electric  Tariff  No.  8. 

Central  Vermont  requests  waiver  of 
the  Commission's  regulations  to  permit 
the  service  agreement  to  become 
effective  on  April  28.  2000. 

Comment  date:  June  15,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Niagara  Mohawk  Power 
Corporation 

I  Docket  No.  EROO-2606-000] 

Take  notice  that  on  May  25,  2000, 
Niagara  Mohawk  Power  Corporation 
tendered  for  filing  an  Interconnection 
Agreement  between  Niagara  Mohawk 
Power  Corporation  and  NEPA  Energy 
LP,  dated  as  of  May  10.  2000. 

Niagara  Mohawk  Power  Corporation 
requests  an  Interconnection  Agreement 
effective  date  of  May  10,  2000.  To  the 
extent  necessary.  Niagara  Mohawk 
requests  waiver  of  the  Commission 
requirement  that  a  rate  schedule  be  filed 
not  less  than  60  days  or  more  than  120 
days  from  its  effective  date. 

Comment  date:  June  15.  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Louisville  Gas  and  Electric 
Company/Kentucky  Utilities  Company 

iDocket  No.  EROO-2607-OOO! 

Take  notice  that  on  May  25.  2000, 
Louisville  Gas  and  Electric  Company 
{LG&E)/Kentucky  Utilities  (KU) 
(hereinafter  Companies),  tendered  for 
filing  executed  unilateral  transmission 


service  agreement  with  Public  Service  of 
Colorado.  This  agreement  allows  Public 
Service  of  Colorado  to  take  firm  point- 
to-point  transmission  service  from 
LG&E/KU. 

Comment  date:  June  15.  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Louisville  Gas  and  Electric 
Company/Kentucky  Utilities  Company 

[Docket  No.  EROO-2608-000] 

Take  notice  that  on  May  25.  2000. 
Louisville  Gas  and  Electric  Company 
(LG&E)/Kentucky  Utilities  (KU) 
(hereinafter  Companies),  tendered  for 
filing  executed  unilateral  transmission 
service  agreement  with  Public  Service  of 
Colorado.  This  agreement  allows  Public 
Service  of  Colorado  to  take  non-firm 
point-to-point  transmission  service  from 
LG&E/KU. 

Comment  date:  June  15.  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Alliant  Energy  Corporate  Services, 
Inc. 

[Docket  No.  EROO-2609-OOOi 

Take  notice  that  on  May  25,  2000. 
Alliant  Energy  Corporate  Services.  Inc., 
tendered  for  filing  executed  Service 
Agreements  for  short-term  firm  point-to- 
point  transmission  service  and  non-firm 
point-to-point  transmission  service, 
establishing  Amerada  Hess  Corporation 
as  a  point-to-point  Transmission 
Customer  under  the  terms  of  the  Alliant 
Energy  Corporate  Services.  Inc., 
transmission  tariff. 

Alliant  Energy  Corporate  Services. 
Inc.  requests  an  effective  date  of  May  8. 
2000,  and  accordingly,  seeks  waiver  of 
the  Commission's  notice  requirements. 

A  copy  of  this  filing  has  been  served 
upon  the  Illinois  Commerce 
Commission,  the  Minnesota  Public 
Utilities  Commission,  the  Iowa 
Department  of  Commerce,  and  the 
Public  Service  Commission  of 
Wisconsin. 

Comment  date:  June  15,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Potomac  Electric  Power  Company 

[Docket  No.  EROO-26 10-000] 

Take  notice  that  on  May  25.  2000, 
Potomac  Electric  Power  Company 
(Pepco),  tendered  for  filing  a  service 
agreement  pursuant  to  Pepco  FERC 
Electric  Tariff,  Original  Volume  No.  5, 
entered  into  between  Pepco  and 
Tenaska  Power  Services  Co. 

An  effective  date  of  May  22,  2000  for 
this  service  agreement,  with  waiver  of 
notice,  is  requested. 


Comment  date:  June  15,  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  Carolina  Power  &  Light  Company 

[Docket  No.  EROO-261 1-000] 

Take  notice  that  on  May  26.  2000. 
Carolina  Power  &  Light  Company 
(CP&L).  tendered  for  filing  a  Service 
Agreement  for  Firm  Point-to-Point 
Transmission  Service  with  Carolina 
Power  &  Light  Company — Wholesale 
Power  Department.  Service  to  this 
Eligible  Customer  will  be  in  accordance 
with  the  terms  and  conditions  of 
Carolina  Power  &  Light  Company's 
Open  Access  Transmission  Tariff. 

CP&L  is  requesting  an  effective  date  of 
October  1.  2000.  for  this  Agreement. 

Copies  of  the  filing  were  served  upon 
the  North  Carolina  Utilities  Commission 
and  the  South  Carolina  Public  Service 
Commission. 

Comment  date:  June  16.  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  Carolina  Power  &  Light  Company 

[Docket  No.  EROO-261 2-000] 

Take  notice  that  on  May  26,  2000. 
Carolina  Power  &  Light  Company 
(CP&L).  tendered  for  filing  an  executed 
Service  Agreement  between  CP&L  and 
Amerada  Hess  Corporation.  Service  to 
this  eligible  buyer  will  be  in  accordance 
with  the  terms  and  conditions  of  CP&L's 
Market-Based  Rates  Tariff.  FERC 
Electric  Tariff  No.  4.  for  sales  of  capacity 
and  energ\-  at  market -based  rates. 

CP&L  requests  an  effective  date  of 
May  17,  2000.  for  this  Service 
Agreement. 

Copies  of  the  filing  were  served  upon 
the  North  Carolina  Utilities  Commission 
and  the  South  Carolina  Public  Service 
Commission. 

Comment  date:  June  16,  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

26.  Carolina  Power  &  Light  Company 

[Docket  No.  EROO-26 13-000] 

Take  notice  that  on  May  26.  2000, 
Carolina  Power  &  Light  Company 
(CP&L).  tendered  for  filing  a  Service 
Agreement  and  Operating  Agreement  for 
Network  Integration  Transmission 
Service  executed  between  CP&L  and 
City  of  Camden.  South  Carolina,  Service 
to  this  Eligible  Customer  will  be  in 
accordance  with  the  terms  and 
conditions  of  Carolina  Power  &  Light 
Company's  Open  Access  Transmission 
Tariff. 

CP&L  is  requesting  an  effective  date  of 
July  1.  2000.  for  this  Service  Agreement. 
Copies  of  the  filing  were  served  upon 
the  North  Carolina  Utilities  Commission 
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and  the  South  Carolina  Public  Service 
Commission. 

Comment  datf.  |une  16,  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice, 

27.  Allegheny  Energy  Service 
Corporation,  on  behalf  of  Monongahela 
Power  Company,  The  Potomac  Edison 
Company,  and  West  Penn  Power 
Company  (Allegheny  Power) 

[Docket  No   LR01)-;J6 14-000 1 

Take  notice  that  on  May  26.  2000, 
Allegheny  Energy  Service  Corporation 
on  behalf  of  Monongahela  Power 
Company.  The  Potomac  Edison 
Company  and  West  Penn  Power 
Company  (Allegheny  Power),  tendered 
for  filing  Supplement  No.  80  to  add  The 
Legacy  Energy  Croup,  LLC  to  Allegheny 
Power's  Open  Access  Transmission 
Service  Tariff  which  has  been  accepted 
for  filing  by  the  Federal  Energy 
Regulator\'  Commission  in  Docket  No. 
ER96-58-000. 

The  proposed  effective  date  under  the 
Service  Agreements  is  May  25,  2000  or 
a  date  ordered  by  the  Commission. 

Copies  of  the  filing  have  been 
provided  to  the  Public  Utilities 
Commission  of  Ohio,  the  Pennsylvania 
Public  Utility  Commisaion,  the 
Maryland  Public  Service  Commission, 
the  Virginia  State  Corporation 
Conrunission.  and  the  West  Virginia 
Public  Service  Commission. 

Comment  date:  |une  lb,  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

28.  Allegheny  Energy  Service 
Corporation,  on  behalf  of  Monongahela 
Power  Company.  The  Potomac  Edison 
Company,  and  West  Penn  Power 
Company  (Allegheny  Power) 

|Do(  ket  No   ER0()-2»)1 5-000 i 

Take  notice  that  on  May  26,  2000, 
Allegheny  Energy  Service  Corporation 
on  behalf  of  Monongahela  Power 
Company,  The  Potomac  Edison 
Company  and  West  Penn  Power 
Company  (Allegheny  Power),  tendered 
for  filing  Supplement  No.  81  to  add 
Pepco  Energy  Services  to  Allegheny 
Power's  Open  Access  Transmission 
Service  Tariff  which  has  been  acc:epted 
for  filing  by  the  Federal  Energy 
Regulatory  ('ommission  in  Docket  No 
ER96-58-000. 

The  proposed  effective  date  under  the 
.Service  Agreements  is  May  25,  2000  or 
a  date  ordered  by  the  Commission. 

Copies  of  the  filing  have  been 
provided  to  the  Public  Utilities 
Commission  of  Ohio,  the  Pennsylvania 
Public  Utility  Commission,  the 
Maryland  Public  Service  Commission, 
the  Virginia  State  C;orporation 


Commission,  and  the  West  Virginia 
Public  Service  Commission. 

Comment  date:  )une  16.  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

29.  Florida  Power  &  Light  Company 

[Docket  No  ER0O-261&-000| 

Take  notice  that  on  May  26,  2000. 
Florida  Power  &  Light  Company  (FPL), 
tendered  for  filing  Service  Agreements 
with  Cinergy  Services,  Inc.,  as  Agent  for 
and  on  Behalf  of  The  Cincinnati  Gas  & 
Electric  Company  and  PSl  Energy,  Inc., 
and  Louisville  Gas  &  Electric  Company/ 
Kentucky  Utilities  for  service  pursuant 
to  FPLs  Market  Based  Rates  Tariff. 

FTL  requests  that  the  Service 
Agreements  be  made  effective  on  May  1 . 

2000. 

Comment  date:  )une  16.  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

30.  New  Century  Services,  Inc. 

[Docket  No.  EROO-26 17-000) 

Take  notice  that  on  May  26,  2000, 
New  Century  Services,  Inc.  on  behalf  of 
Cheyenne  Light.  Fuel  and  Power 
Company,  Public  Service  Company  of 
Colorado,  and  Southwestern  Public 
.Service  Company  (collectively 
Companies),  tendered  for  filing  a 
Service  Agreement  under  their  Joint 
Open  Access  Transmission  Service 
Tariff  for  Firm  Point-to-Point 
Transmission  Service  between  the 
Companies  and  Tri-State  Generation 
and  Transmission  Association,  Inc. 
Comment  date:  June  16,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

31.  Tampa  Electric  Company 

IDui kfl  No   ER0O-2h 18-0001 

Take  notice  that  on  May  26,  2000, 
Tampa  Electric  Company  (Tampa 
Electric),  tendered  for  filing  an 
amendment  to  the  interchange  service 
contract  between  Tampa  Electric  and 
Alabama  Power  Company.  Georgia 
Power  Company,  Gulf  Power  Company. 
Mississippi  Power  Company,  Savannah 
Electric  and  Power  Company,  and 
.Southern  Company  Services,  Inc. 
(collectively,  Southern  Companies)  that 
deletes  Service  Schedules  B  and  C  from 
the  contract.  Tampa  Electric  also 
submitted  a  notice  of  cancellation  of 
.Service  Schedules  B  and  C  and  the  rates 
under  Service  Schedule  B. 

Tampa  Elcictric  proposes  that  the 
amendment  and  cancellations  be  made 
effective  on  April  26,  2000,  and 
therefore  requests  waiver  of  the 
C(3mmission's  notice  requirements. 

C^opies  of  the  filing  have  been  served 
on  Southern  Companies  and  the  Florida 
Public  Service  Commission. 


Comment  date:  June  16,  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

32.  Wisconsin  Public  Service 
Corporation  « 

[Docket  .No.  EROO-26 19-0001 

Take  notice  that  on  May  26,  2000.  on 
behalf  of  WPS  Resources  Operating 
Companies  (WPSR),  Wisconsin  Public 
Service  Corporation  (WPSC),  tendered 
for  filing  Supplement  No.  3  to  its  partial 
requirements  service  agreement  with 
Upper  Peninsula  Power  Company 
(UPPCO).  Supplement  No.  3  provides 
UPPCO's  contract  demand  nominations 
for  January  2001— December  2001. 
under  WPSC's  VV-2A  partial 
requirements  tariff  and  UPPCO's 
applicable  service  agreement. 

The  company  states  that  copies  of  this 
filing  have  been  served  upon  UPPCO 
and  to  the  State  Commissions  where 
WPSC  serves  at  retail. 

Comment  date:  [une  16,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

33.  Tucson  Electric  Power  Company 

[Docket  No.  EROO-2620-OOOl 

Take  notice  that  on  May  26,  2000. 
Tucson  Electric  Power  Company 
tendered  for  filing  one  (1)  umbrella 
service  agreement  (for  short-term  firm 
service)  and  one  (1)  service  agreement 
(for  non-firm  service)  pursuant  to  Part  II 
of  Tucson's  Open  Access  Transmission 
Tariff,  which  was  filed  in  Docket  No. 
OA96-1 40-000. 

The  details  of  the  service  agreements 
are  as  follows: 

(1)  Umbrella  Agreement  for  Short- 
Term  Firm  Point-to-Point  Transmission 
Service  dated  as  of  May  15.  2000  by  and 
between  Tucson  Electric  Power 
Company  and  PPL  Montana,  LLC.  No 
service  has  commenced  at  this  time. 

(2)  Non-Firm  Service  Agreement 
dated  as  of  May  15,  2000  by  and 
between  Tucson  Electric  Power 
Company  and  PPL  Montana.  LLC.  No 
service  has  commenced  at  this  time. 

Comment  date:  June  16,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

34.  Entergy  Services,  Inc. 

lDn(kfl  No   EROO-2621-0001 

Take  notice  that  on  May  26.  2000. 
Entergy  Sen,-ices.  Inc.,  on  behalf  of 
Entergv  Louisiana,  Inc.,  tendered  for 
filing  an  Interconnection  and  Operating 
Agreement  with  Occidental  Chemical 
Corporation  (Occidental),  and  a 
Generator  Imbalance  Agreement  with 
Occidental. 

Comment  date:  May  5.  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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35.  International  Transmission 
Company 

[Docket  No.  ER00-2f)22-O0Ot 

Take  notice  that  on  May  26,  2000, 
International  Transmission  Company 
tendered  for  filing  its  open  access 
transmission  tariff.  Original  Volume  1, 
pursuant  to  Section  205  of  the  Federal 
Power  Act.  16  U.S.C.  824d  (1994). 

Comment  date:  June  16.  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E..  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
wrww.ferc.fed.us/  online/rims. htm  (call 
202-208-2222  for  assistance). 

David  P.  Boergers. 

Secretary. 

[PR  Doc.  00-14387  Filed  6-7-00:  8:45  am] 
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lune  2,  2000. 

The  staff  of  the  Federal  Energy 
Regulatory  Conunission  (FERC  or 
Commission)  will  prepare  an 
environmental  assessment  (EA)  that  will 
discuss  the  environmental  impacts  of 
the  Wren  Compressor  Station  Project 
involving  the  installation  and  operation 
of  compressor  facilities  by  Southern 
Natural  Gas  Company  (Southern)  in 


Jefferson  County.  Georgia.'  This  EA  will 
be  used  by  the  Commission  in  its 
decision-making  process  to  determine 
whether  the  project  is  in  the  public 
convenience  and  necessity. 

If  you  are  a  landowner  receiving  this 
notice,  you  may  be  contacted  by  a 
pipeline  company  representative  about 
the  company's  intent  to  install  certain 
compressor  unit  facilities  at  an  adjacent 
or  nearby  commercial  property  owned 
by  Southern. 

A  fact  sheet  prepared  by  the  FERC 
entitled  "An  Interstate  Natural  Gas 
Facility  On  My  Land?  What  Do  I  Need 
To  Know?"  was  attached  to  the  project 
notice  Southern  provided  to 
landowners.  This  fact  sheet  addresses  a 
number  of  typically  asked  questions, 
including  the  use  of  eminent  domain 
and  how  to  participate  in  the 
Commission's  proceedings.  It  is 
available  for  viewing  on  the  FERC 
Internet  website  (www.ferc.fed.us). 

Summary  of  the  Proposed  Project 

Southern  wants  to  add  one 
compressor  unit  at  its  existing  Wrens 
Compressor  Station  (C.S.).  The  Wrens 
C.S.  is  located  at  about  milepost  459.87 
on  Southern's  South  Main  Line  System 
in  Jefferson  County.  Georgia.  The 
compressor  unit  installation  is  part  of  a 
provision  of  the  Stipulation  and 
Agreement  filed  by  Southern  in  Docket 
Nos.  RP9904 96-000  and  RP99-496-001 
(Settlement).  Specifically,  the 
Settlement  provides  that  Southern  file 
an  application  for  authorization  to 
install  a  3,500  horsepower  (hp) 
compressor  unit  at  its  existing  Wrens 
Compressor  Station. 

Currently,  there  is  a  total  of  2.120  hp 
at  the  Wrens  C.S.  With  the  addition  of 
the  compressor  unit  proposed  in  this 
application,  the  compressor  station 
would  have  a  total  of  5.620  hp. 
Southern  also  proposes  to  install  certain 
facilities  to  implement  noise  mitigation 
measures.  Southern  proposes  to  install 
the  additional  facilities  beginning  in 
April  2001.  with  an  in-service  date  of 
October  1,  2001. 

The  general  location  of  Southerns 
Wrens  C.S.  and  a  layout/plot  plan  of  the 
facility  are  shown  in  appendix  1.^ 


'  .Southern  s  application  was  filed  with  the 
Commission  under  Section  7  of  the  Natural  Gas  .■\lI 
and  Pari  157  of  the  Commissions  regulations 

^The  appendices  referenced  in  this  notice  are  not 
being  printed  in  the  Federal  Register  Copies  are 
avdilable  on  the  Commission  website  at  the  'RIMS" 
link  or  from  the  C^ommissions  Public  Referent  e  and 
Files  .Maintenance  Branch,  888  First  Street.  .\E. 
Room  2.^.  Washington.  DC  20425.  or  call  (202)  208- 
1371.  For  instructions  on  connecting  to  RI.M.S.  refer 
to  the  last  page  of  this  notice.  Copies  of  the 
appendices  were  sent  to  all  those  receiving  this 
notice  in  the  mail. 


Land  Requirements  for  Construction 

The  area  to  be  impacted  by  the 
installation  is  less  than  0.5  acres  in  size. 
The  additional  compressor  unit  and 
other  appurtenances  would  be  installed 
using  standard  construction  methods  for 
compressor  installations.  The 
previously  cleared  and  graded  area 
would  be  excavated  for  footing,  utility 
and  piping  stubs,  and  concrete  footings. 
Flooring  would  be  poured,  and  the 
walls  erected.  The  building  would  be 
wired  for  electricity,  and  would  be 
completed  with  the  installation  of  the 
compressor  unit. 

The  EA  Process 

The  National  Environmental  Policy 
Act  (NEPA)  requires  the  Commission  to 
take  into  account  the  environmental 
impacts  that  could  result  from  an  action 
whenever  it  considers  the  issuance  of  a 
Certificate  of  Public  Convenience  and 
Necessity.  NEPA  also  requires  us  to 
discover  and  address  concerns  the 
public  may  have  about  proposals.  We 
call  this  "scoping".  The  main  goal  of  the 
scoping  process  is  to  focus  the  analysis 
in  the  EA  on  the  important 
environmental  issues.  By  this  Notice  of 
Intent,  the  Commission  requests  public 
comments  on  the  scope  of  the  issues  it 
will  address  in  the  EA.  All  comments 
received  are  considered  diu-ing  the 
preparation  of  the  EA.  State  and  local 
government  representatives  are 
encouraged  to  notify-  their  constituents 
of  this  proposed  action  and  encoiu-age 
them  to  comment  on  their  areas  of 
concern. 

Our  independent  analysis  of  the 
issues  will  be  in  the  EA.  Depending  on 
the  comments  received  during  the 
scoping  process,  the  EA  may  be 
published  and  mailed  to  Federal,  state, 
and  local  agencies,  public  interest 
groups,  interested  individuals,  affected 
landowners,  newspapers,  libraries,  and 
the  Commission's  official  service  list  for 
this  proceeding.  A  comment  period  will 
be  allotted  for  review  if  the  EA  is 
published.  We  will  consider  all 
comments  on  the  EA  before  we  make 
our  recommendations  to  the 
Commission. 

To  ensure  your  comments  are 
considered,  please  carefully  follow  the 
instructions  in  the  public  participation 
section  below. 

Currently  Identified  Environmental 
Issues 

We  have  already  identified  two  issues 
that  we  think  deser\'e  attention  based  on 
a  preliminar\'  review  of  the  proposed 
facilities  and  the  environmental 
information  provided  by  Southern.  This 
preliminar)-  list  of  issues  may  be 
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changed  based  on  your  comments  and 
our  analysis. 

•  Impacts  on  local  air  environment  as 
a  result  of  the  operation  of  the  new 
compressor  upgrades. 

•  Impacts  on  four  noise-sensitive 
areas  (NSAs)  located  between  600  and 
740  feet  from  the  proposed  compressor 
building. 

Public  Participation 

You  can  make  a  different  by  providing 
us  with  vour  specific  comments  or 
concerns  about  the  project.  By  becoming 
a  commentor,  your  concerns  will  be 
addressed  in  the  EA  and  considered  by 
the  Commission.  You  should  focus  on 
the  potential  environmental  effects  of 
the  proposal,  alternatives  to  the 
proposal  (including  alternative 
I  locations/routes  I),  and  measures  to 
avoid  or  lessen  environmental  impact. 
The  more  specific  your  comments,  the 
more  useful  they  will  be  Please 
carefully  follow  these  instructions  to 
ensure  that  your  comments  are  received 
in  time  and  properly  recorded: 

•  Send  two  copies  of  your  letter  to; 
David  P.  Boergers,  vSecretary.  Federal 
Energy  Regulatory  Commission.  888 
First  St.,  N.E.,  Room  lA,  Washington. 
DC  20426. 

•  Label  one  copy  of  the  comments  for 
the  attention  of  Gas  1 

•  Reference  Docket  No.  t:POO-231- 
000. 

•  Mail  your  comments  so  that  they 
will  be  received  in  Washington.  DC  on 
or  before  luly  3.2000. 

Becoming  an  Intervenor 

In  addition  to  involvement  in  the  EA 
scoping  process,  vou  may  want  to 
become  an  official  party  to  the 
proceeding  known  as  an  "intervenor". 
Intervenors  play  a  more  formal  role  in 
the  process.  Among  other  things, 
intervenors  have  the  right  to  receive 
copies  of  case-related  Commission 
documents  and  filings  by  other 
intervenors.  Likewise,  each  intervenor 
must  provide  14  copies  of  its  filings  to 
the  Secretary  of  the  Commission  and 
must  send  a  copy  of  its  filings  to  all 
other  parties  on  the  Commission's 
service  list  for  this  proceeding.  If  you 
want  to  become  an  intervenor  you  must 
file  a  motion  to  intervene  according  to 
Rule  214  of  the  commission's  Rules  of 
Practice  and  Procedure  (18  CFR 
385.214)  (see  appendix  2).  Only 
intervenors  have  the  right  to  seek 
rehearing  of  the  Commission's  decision. 

Affected  landowners  and  parties  with 
environmental  concerns  may  be  granted 
intervenor  status  upon  showing  good 
cau.se  by  stating  that  they  have  a  clear 
and  direct  interest  in  this  proceeding 
which  would  not  be  adequately 
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represented  by  any  other  parties.  You  do 
not  need  intervenor  status  to  have  your 
environmental  comments  considered. 

Additional  information  about  the 
proposed  project  is  available  from  Mr. 
Paul  McKee  of  the  Commission's  Office 
of  External  Affairs  at  (202)  208-1088  or 
on  the  FERC  website  (www.ferc.fed.us) 
using  the  "RIMS  "  link  to  information  in 
this  docket  number.  Click  on  the 
"RIMS"  select  "Docket  #  "  from  the 
RIMS  Menu,  and  follow  the 
instructions.  For  assistance  with  access 
to  RIMS,  the  RIMS  helpline  can  be 
reached  at  (202) 208-2222. 

Similarly,  the  "CIPS"  link  of  the 
FERC  Internet  website  provides  access 
to  the  texts  of  formal  documents  issued 
by  the  Commission,  such  as  orders, 
notices,  and  rulemakings.  From  the 
FERC  Internet  website,  click  on  the 
"CIPS"  link,  select  "Docket  #  "  from  the 
CIPS  menu,  and  follow  the  instructions. 
For  assistance  with  access  to  CIPS.  the 
CIPS  helpline  can  be  reached  at  (202) 
208-2474. 

David  P.  Boergers, 

[KK  Dot    00-14:)99  Filed  ft-7-00;  8:4.=i  am] 
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lime  2.  JOOl) 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission)  will  prepare  an 
environmental  assessment  (EA)  that  will 
discuss  the  environmental  impacts  of 
the  South  System  Expansion  Project 
involving  construction  and  operation  of 
facilities  by  Southern  Natural  Gas 
Companv  (Southern)  in  several  counties 
in  Alabama.  Mississippi,  and  Georgia.' 
These  facilities  would  consist  of  about 
73  miles  of  various  diameter  pipeline 
and  24.220  horsepower  (hp)  of 
compression.  This  EA  will  be  used  by 
the  Commission  in  its  decision-making 
process  to  determine  whether  the 
project  is  in  the  public  convenience  and 
necessity. 


If  you  are  a  landowner  receiving  this 
notice,  you  may  be  contacted  by  a 
pipeline  comply  representative  about 
the  acquisition  of  an  easement  to 
construct,  operate,  and  maintain  the 
proposed  facilities.  The  pipeline 
company  would  seek  to  negotiate  a 
mutually  acceptable  agreement. 
However,  if  the  project  is  approved  by 
the  Commission,  that  approval  conveys 
with  it  the  right  of  eminent  domain. 
Therefore,  if  easement  negotiations  fail 
to  produce  an  agreement,  the  pipeline 
company  could  initiate  condemnation 
proceedings  in  accordance  with  state 
law. 

A  fact  sheet  prepared  by  the  FERC 
entitled  'An  Interstate  Natural  Gas 
Facility  On  My  Land?  What  Do  I  Need 
To  Know?  "  was  attached  to  the  project 
notice  Southern  provided  to 
landowners.  This  fact  sheet  addresses  a 
number  of  typically  asked  questions, 
including  the  use  of  eminent  domain 
and  how  to  participate  in  the 
Commission's  proceedings.  It  is 
available  for  viewing  on  the  FERC 
Internet  website  (www.ferc.fed.us). 

Summary  of  the  Proposed  Project 

Southern  wants  to  expand  the 
capacity  of  its  facilities  in  Alabama. 
Mississippi,  and  Georgia  to  transport  an 
additional  335,800  thousand  cubic  feet 
per  day  of  natural  gas  to  Southern 
Company  Services,  Inc.  (SCS).  South 
Carolina  Pipeline  Corporation  (SCPC), 
and  the  City  of  LaGrange.  Georgia. 
Southern  proposes  to  construct  the 
project  in  two  phases,  with  in-service 
dates  proposed  for  June  1 ,  2002  (Phase 
I)  and  June  1,2003  (Phase  II). 
respectively.  Southern  seeks  authority 
to  construct  and  operate: 

Phase  I  Facilities  (2002) 

•  5.67  miles  of  30-inch-diameter 
pipeline  loop  -  on  its  South  Main  3rd 
Loop  Line  System  from  milepost  (MP) 
67.230  to  MP  72.889  in  Clark  County. 
Mississippi  (Loop  1); 

•  5.0  miles  of  30-inch-diameter 
pipeline  loop  on  its  South  Main  Lop  3rd 
Loop  Line  System  from  MP  102.845  to 
MP  107.849  in  Sumter  County,  Alabama 
(Loop  2): 

•  7.82  miles  of  30-inch-diameter 
pipeline  loop  on  its  South  Main  3rd 
Loop  Line  System  from  MP  172.553  to 
MP  175.630  in  Perry  County,  Alabama 
and  from  MP  175.630  to  MP  180.357  in 
Dallas  County.  Alabama  (Loop  3); 

•  7.97  miles  of  30-inch-diameter 
pipeline  loop  on  its  South  Main  3rd 
Loop  Line  System  from  MP  185.157  to 


'  Soulhi-rn  s  ,ippli(  ation  was  fileii  with  tlie 
("(pinmissidn  under  Soctmn  7  of  Ihn  Nalural  (las  Act 
.111(1  Piirt  Kw  iif  ihi!  (.onuiiissiiin  s  ri-Rulali'ins. 


-  A  loiip  is  a  si-gmHiil  of  pip»"linc  thai  is  usually 
inslalleii  aiijacenl  Id  an  existing  pipeline  and 
(;oiine(  ted  to  it  at  liuth  ends  The  loop  allows  mure 
gas  to  l>e  moved  through  the  system 
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MP  187.270  in  Dallas  County,  Alabama 
and  from  MP  187.270  to  MP  193.130  in 
Autagua  County,  Alabama  (Loop  4); 

•  5.96  miles  of  30-inch-diameter 
pipeline  loop  on  its  South  Main  4th 
Loop  Line  System  from  MP  255.000  to 
MP  260.963  in  Macon  County.  Alabama 
(Loop  5); 

•  5.08  miles  of  24-inch-diameter 
pipeline  loop  on  its  South  Main  2nd 
Loop  Line  System  from  MP  459.869  to 
MP  464.950  in  Jefferson  County.  Georgia 
(Loop  6); 

•  1.50  miles  of  8-inch-diameter 
pipeline  loop  on  its  LaGrange  Extension 
Loop  Line  System  from  MP  14.250  to 
15.750  in  Lee  County.  Alabama  (Loop 
7);  and 

•  One  new  meter  station  (Plant 
Urquhart  Meter  Station)  at  MP  493.82 
on  Southern's  existing  16-inch-diameter 
South  Main  Line  and  16-inch  South 
Main  Loop  Line  Systems  in  Aiken 
County.  South  Carolina. 

Southern  also  proposes  to  install 
additional  compression  and  make  other 
modifications  at  its  following 
compressor  stations: 

•  One  4.445  horsepower  (hp)  unit  at 
the  Enterprise  Compressor  Station  (C.S.) 
in  Clarke  County,  Mississippi; 

•  One  4,700  hp  unit  at  the  York 
Compressor  Station  in  Sumter  County. 
Alabama; 

•  One  10,310  hp  unit  at  the  Auburn 
C.S.  in  Lee  County.  Alabama;  and 

•  One  4,445  hp"  unit  at  the  Thomaston 
C.S.  in  Upson  County,  Georgia. 

As  part  of  its  Phase  I  facilities. 
Southern  proposes  to  construct  dual  20- 
inch  taps  at  about  MP  297.5  on 
Southern's  24-inch-diameter  South 
Main  Loop  Line  and  30-inch-diameter 
South  Main  2nd  Loop  Line  Systems  in 
Lee  County.  Alabama.  This  interconnect 
would  deliver  natural  gas  to  the  planned 
Goat  Rock  Plan  in  Lee  County.  Alabama. 

Phase  II  Facilities  (2003) 

Southern  also  seeks  authority  to 
construct  and  operate  about: 

•  10.39  miles  of  30-inch-diameter 
pipeline  loop  on  its  South  Main  3rd 
Loop  Line  System  extending  Loop  1 
fttjm  MP  72.899  to  81.65  in  Clarke 
County.  Mississippi,  and  from  MP  81.65 
to  MP  83.293  in  Lauderdale  County. 
Mississippi; 

•  10.54  miles  of  30-inch-diameter 
pipeline  loop  on  its  South  Main  3rd 
Loop  Line  System  extending  Loop  2 
from  MP  107.849  to  MP  118.386  in 
Sumter  County,  Alabama; 

•  8.06  miles  of  30-inch-diameter 
pipeline  loop  on  its  South  Main  3rd 
Loop  Line  System  extending  Loop  4 
from  MP  193.30  to  MP  201.193  in 
Autauga  County,  Alabama;  and 

•  5.0  miles  of  30-inch-diameter 
pipeline  looj^on  its  South  Main  4th 


Loop  Line  System  extending  Loop  5 
from  MP  250.00  to  MP  252.77  in 
Tallapoosa  County,  Alabama,  and  from 
MP  250.00  to  255.00  in  Tallapoosa  and 
Macon  Counties,  Alabama. 

Southern  also  proposes  to  install  one 
10.310  hp  compressor  and  make  other 
modifications  at  Southern's  existing 
Selma  C.S.  in  Dallas  County,  Alabama. 

As  part  of  its  Phase  II  facilities. 
Southern  would  also  construct  one  20- 
inch-  tap  and  connection  crossover 
(Autaugaville  Tap)  at  MP  201.19  to 
connect  Southern's  24-inch-diameter 
South  Main  Loop  Line,  26-inch- 
diameter  South  Main  Loop  Line,  26- 
inch-diameter  South  Main  2nd  Loop 
Line,  and  the  proposed  30-inch- 
diameter  South  Main  3rd  Loop  Line 
Systems  in  Autauga  County.  Alabama. 
This  interconnect  would  deliver  natural 
gas  to  the  planned  Autaugaville  Plant  in 
Autagua  County,  Alabama. 

The  general  location  of  Southern's 
proposed  project  facilities  is  shown  on 
the  map  attached  as  appendix  1 . 
Appendix  1  also  includes  a  more 
detailed  description  of  the  facilities.' 

Land  Requirements  for  Construction 

Construction  of  the  proposed  facilities 
would  require  about  889  acres  of  land, 
including  the  construction  right-of-way 
and  pipe  storage  yards,  staging  areas, 
and  warehouse  sites.  For  the 
construction  of  the  30-inch-diameter 
loop  segments.  Southern  proposes  to 
use  a  95-foot  construction  right-of-way. 
which  includes  a  40-  to  55-foot  overlap 
of  the  existing  right-of-way  for 
workspace  and  temporary  spoil  storage. 
For  the  smaller  diameter  pipelines. 
Southern  proposes  to  use  either  a  50-  or 
75-foot-wide  construction  right-of-way. 
which  includes  a  30-  to  60-foot  overlap 
of  existing  right-of-way.  Because  of  the 
use  of  Southern's  existing  right-of-way 
for  construttion.  Southern  indicats  that 
only  25  acres  would  be  maintained  as 
new  permanent  right-of-way. 

The  EA  Process 

The  National  Environmental  Policv 
Act  (NEPA)  requires  the  Commission  to 
take  into  account  the  enviroiunental 
impacts  that  could  result  from  an  action 
whenever  it  considers  the  issuance  of  a 
Certificate  of  Public  Convenience  and 
Necessity.  NEPA  also  requires  us  to 
discover  and  address  concerns  the 


'The  appendices  referenced  in  this  notice  are  not 
being  printed  in  the  Federal  Register.Copies  are 
available  on  the  Commission's  website  at  the 
"RIMS"  link  or  from  the  commissions  Public 
Reference  and  Files  Maintenance  Branch.  888  First 
Street.  NE.  Room  2A.  Washington,  DC  20426.  or  call 
(202)  208-1371    For  instructions  on  connecting  to 
RIMS,  refer  to  the  la.st  page  of  this  notice.  Copies 
of  the  appendices  were  sent  to  all  those  receiving 
this  notice  in  the  mail 


public  may  have  about  proposals.  We 
call  this  "scoping".  The  main  goal  of  the 
scoping  process  is  to  focus  the  analysis 
in  the  EA  on  the  important 
enviroimiental  issues.  By  this  Notice  of 
Intent,  the  Commission  requests  public 
comments  on  the  scope  of  the  issues  it 
will  address  in  the  EA.  All  comments 
received  are  considered  during  the 
preparation  of  the  EA.  State  and  local 
government  representatives  are 
encouraged  to  notify  their  constituents 
of  this  proposed  action  and  encourage 
them  to  comment  on  their  areas  of 
concern. 

Our  independent  analysis  of  the 
issues  will  be  in  the  EA.  Depending  on 
the  comments  received  during  the 
scoping  process,  the  EA  may  be 
published  and  mailed  to  Federal,  state, 
and  local  agencies,  public  interest 
groups,  interested  individuals,  affected 
landowners,  newspapers,  libraries,  and 
the  Commission's  official  ser\ice  list  for 
this  proceeding.  A  comment  period  will 
be  allotted  for  review  if  the  EA  is 
published.  We  will  consider  all 
comments  on  the  EA  before  we  make 
our  recommendations  to  the 
Commission. 

To  ensure  your  comments  are 
considered,  please  carefully  follow  the 
instructions  in  the  public  participation 
section  beginning  on  page  6. 

Currently  Identified  Environmental 
Issues 

We  have  already  identified  several 
issues  that  we  think  deserve  attention 
based  on  a  preliminar>'  review  of  the 
proposed  facilities  and  the 
environmental  information  provided  by 
Southern.  This  preliminary  list  of  issues 
may  be  changed  based  on  your 
comments  and  our  analysis. 

•  Geology  and  Soils 

— Erosion  control  and  right-of-wav 

restoration. 
— Potential  for  mixing  of  topsoil  and 

subsoil. 

•  Water  Resources  and  Wetlands 
— A  total  of  52  perennial  waterbodies 

would  be  crossed. 
— A  total  of  24  wetlands,  including 
84.53  acres  of  forested.  12.79  acres  of 
scrub/shrub,  and  8.09  acres  of 
emergent,  would  be  crossed. 

•  Biological  Resources 

— Impacts  on  28  federally  threatened 

and/or  endangered  species  that  may 

be  present  in  the  project  area. 
— Impacts  on  about  234  acres  of  upland 

forest  or  woodland  habitat. 
— Impact  on  the  Kinterbish  Wildlife 

Management  Area  in  Sumter  Countv, 

Alabama. 

•  Cultural  Resources 
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— Impacts  on  prehistoric  and  historic 

sites. 
— Native  American  concerns 

•  Land  Use 

— Impacts  on  158  acres  of  planted  pine. 

— Impacts  on  residential  area. 

— Visual  effect  of  the  aboveground 

facilities  on  surrounding  areas. 
—Impacts  on  4  residences  within  50  feet 

of  the  proposed  construction  work 

area. 

•  Air  and  Noise  Quality 

— Impacts  on  loiial  air  and  noise 
environment  as  a  result  of  the 
operation  of  the  new  compressor 
upgrades. 

•  Alternatives 

—Evaluate  possible  alternatives  to  the 
proposed  projects  or  portions  of  the 
projects,  and  make  recommtnuiations 
on  how  to  lessen  or  avoid  impacts  on 
the  various  resource  areas. 

•  Nonjurisdictional  Facilities 
— Clonsideration  of  effects  of 

constniction  of  the  associated 
facilities  that  mav  be  ccmstructed  bv 
SCS  and  SCPC,  including  the  planned 
Goat  Rock  and  Autaguaville  Power 
Plants,  and  those  associated  laterals 
and  meter  stations  which  are  planned 
to  interconnect  to  Southern's  facilities 
proposed  herein. 

Public  Participation 

You  can  make  a  difference  by 
providing  us  with  vour  specific 
comments  or  concerns  about  the  project. 
Bv  becoming  a  commentor,  your 
concerns  will  be  addressed  in  the  EA 
and  considered  by  the  Commission.  You 
should  focus  on  the  potential 
environmental  effects  of  the  proposal, 
alternatives  to  the  proposal  (including 
alternative  (locations/routesl),  and 
measures  to  avoid  or  lessen 
environmental  impact.  The  more 
specific  your  comments,  the  more  useful 
they  will  be.  Please  carefully  follow 
these  instructions  to  ensure  that  your 
comments  are  received  in  time  and 
properly  recorded: 

•  Seiid  two  copies  of  your  letter  to: 
David  P.  Boergers,  Secretary.  Federal 
Energy  Regulatory  Commission,  888 
First  St.,  N.E.,  Room  lA,  Washington. 
DC  20426 

•  Label  one  copy  of  the  comments  for 
the  attention  of  Gas  1. 

•  Reference  Docket  No.  CPOO-233- 
000 

•  Mail  your  comments  so  that  they 
will  be  received  in  Washington.  DC  on 
or  before  July  3,  2000. 

Becoming  an  Intervenor 

In  addition  to  involvement  in  the  EA 
scoping  process,  you  may  want  to 
become  an  official  party  to  the 
proceeding  known  at  an  "inter\'enor". 


Interveners  play  a  more  formal  role  in 
the  process.  Among  other  things, 
intervenors  have  the  right  to  receive 
copies  of  case-related  Commission 
documents  and  fdings  by  other 
intervenors.  Likewise,  eac:h  intervenor 
must  provide  14  copies  of  its  fdings  to 
the  Secretarv  of  the  Commission  and 
must  send  a  copy  of  its  fdings  to  all 
other  parties  on  the  Commission's 
service  list  for  this  proceeding.  If  you 
want  to  become  an  intervenor  you  must 
fde  a  motion  to  intervene  according  to 
Rule  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR 
385.214)  (see  appendix  2).  Only 
intervenors  have  the  right  to  seek 
rehearing  of  the  Commission's  decision. 
Affected  landowners  and  parties  with 
environmental  concerns  be  granted 
intervenor  status  upon  showing  good 
cause  by  stating  that  they  have  a  clear 
and  direct  interest  in  this  proceeding 
which  would  not  be  adequately 
represented  by  any  other  parties.  You  do 
not  need  intervenor  status  to  have  your 
environmental  comments  considered. 

Additional  information  about  the 
proposed  project  is  available  from  Mr. 
Paul  McKee  of  the  Commission's  Office 
of  External  Affairs  at  (202)  208-1088  or 
on  the  FERC  website  (www.ferc.fed.us) 
using  the  "RIMS"  link  to  information  in 
this  docket  number.  Click  on  the 
••RIMS"  link  select  •'Docket  #"  from  the 
RIMS  Menu,  and  follow  the 
instructions.  For  assistance  with  access 
to  RIMS,  the  RIMS  helpline  can  be 
reached  at  (202) 208-2222. 

Similarly,  the  'CIPS"  link  of  the 
FERC  Internet  website  provides  access 
to  the  texts  of  formal  documents  issued 
by  the  Commission,  such  as  orders, 
notices,  and  rulemakings.  From  the 
FERC  Internet  website,  click  on  the 
"CIPS"  link,  select  -Docket  #"  from  the 
CIPS  menu,  and  follow  the  instructions. 
For  assistance  with  access  to  CIPS,  the 
CIPS  helpline  can  be  reached  at  (202) 
208-2474. 

David  P.  Boergers, 

Sf'fTPfon'. 

|FK  [)()(.  00-14400  Filed  B-7-()0:  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 

Commission 

[Docket  No.  CPOO-47-000] 

Trans-Union  Interstate  Pipeline,  L.P., 
Notice  of  Availability  of  the 
Environmental  Assessment  for  the 
Proposed  Trans-Union  Interstate 
Pipeline  Project 

lune  2,  2000 

The  staff  of  the  Federal  Energy 
Regulatorv  Commission  (FERC  or 
Commission)  has  prepared  an 
environmental  assessment  (EA)  on  the 
natural  gas  pipeline  facilities  proposed 
by  Trans-Union  Interstate  Pipeline,  LP. 
(trans-Union)  in  the  above  referenced 
docket. 

The  EA  was  prepared  to  satisfy  the 
requirements  of  the  National 
Environmental  Policy  Act.  The  staff 
concludes  that  approval  of  the  proposed 
project,  with  appropriate  mitigating 
measures,  would  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment. 

The'EA  assesses  the  environmental 
effects  of  the  construction  and  operation 
of  the  proposed  facilities  in  Claiborne 
and  Union  Parishes,  Louisiana  and 
Union  County.  Arkansas.  These 
facilities  would  consist  of  about  41.7 
miles  of  30-inch-diameter  pipeline,  two 
mainline  valves,  and  launcher/receiver 
facilities  at  the  beginning  and  end  of  the 
pipeline. 

The  pipeline  would  supply  430,000 
decatherms  per  day  of  natural  gas  to  the 
planned  nonjurisdictional  electric 
power  generation  facility  being 
developed  by  Union  Power  Partners 
(UPP)  in  Union  County.  Arkansas.  In 
addition.  Gulf  States  Pipeline  Company 
plans  to  construct  about  30.4  miles  of 
16-  and  20-inch-diameter  pipeline  in 
Louisiana  under  section  311(a)(2)  of  the 
Natural  Gas  Policy  Act  which  would 
provide  a  secondary  supply  as  well  as 
serve  other  customers. 

The  EA  has  been  placed  in  the  public 
files  of  the  FERC.  A  limited  number  of 
copies  of  the  EA  are  available  for 
distribution  and  public  inspection  at: 
Federal  Energy  Regulatory  Commission. 
Public  Reference  and  Files  Maintenance 
Branch.  888  First  Street,  N.E..  Room  2A, 
Washington,  DC  20426.  (202)  208-1371. 
copies  of  the  EA  have  been  mailed  to 
Federal,  state  and  local  agencies,  public 
interest  groups,  interested  individuals, 
newspapers,  and  parties  to  this 
proceeding. 

Any  person  wishing  to  comment  on 
the  EA  may  do  so.  To  ensure 
consideration  prior  to  a  Commission 
decision  on  the  proposal,  it  is  important 
that  we  receive  your  comments  before 


the  date  specified  below.  Please 
carefully  follow  these  instructions  to 
ensure  that  your  comments  are  received 
in  time  and  properly  recorded: 

•  Send  two  copies  of  your  comments 
to:  David  P.  Boergers,  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  St.,  N.E,,  Room  lA,  Washington, 
DC  20426; 
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•  Label  one  copy  of  the  comments  for 
the  attention  of  the  Gas  Group  1 ,  PJ- 
11.1: 

•  Reference  Docket  No.  CPOO-47- 
000:  and 

•  Mail  your  comments  so  that  they 
will  be  received  in  Washington,  DC  on 
or  before  July  3,  2000. 

Comments  will  be  considered  by  the 
Commission  but  will  not  serve  to  make 
the  commentor  a  party  to  the  preceding. 
Any  person  seeking  to  become  a  party 
to  the  proceeding  must  file  a  motion  to 
intervene  pursuant  to  Rule  214  of  the 
Commission's  Rules  of  Practice  and 
Procedures  (18  CFR  385,214).  Only 
intervenors  have  the  right  to  seek 
rehearing  of  the  Commission's  decision. 

Affected  landowners  and  parties  with 
environmental  concerns  may  be  granted 
intervenor  status  upon  showing  good 
cause  by  stating  that  they  have  a  clear 
and  direct  interest  in  this  proceeding 
which  would  not  be  adequately 
represented  by  any  other  parties.  You  do 
not  need  intervenor  status  to  have  your 
comments  considered. 

Additional  information  about  the 
proposed  project  is  available  from  Mr. 
Paul  McKee  of  the  Commission's  Office 
of  External  Affairs  at  (202)  208-1088  or 
on  the  FERC  website  {www.ferc.fed,us) 
using  the  "RIMS"  Hide  to  information  in 
this  docket  number.  Click  on  the 
"RIMS"  link,  select  "Docket  #"  from  the 
RIMS  Menu,  and  follow  the 
instructions.  For  assistance  with  access 
to  RIMS,  die  RIMS  helpline  can  be 
reached  at  (202)  208-2222. 

Similarly,  the  "CIPS"  link  on  the 
FERC  Internet  website  provides  access 
to  the  texts  of  formal  documents  issued 
by  the  Commission,  such  as  orders, 
notices,  and  rulemakings.  From  the 
FERC  Internet  website,  click  on  the 
"CIPS"  link,  select  "Docket  #"  from  the 
CIPS  menu,  and  follow  the  instructions. 
For  assistance  with  access  to  CIPS,  the 
CIPS  helpline  can  be  reached  at  (202) 
208-2474, 

David  P.  Boergers, 

Serrptar\'- 

[FR  Doc.  00-14396  Filed  6-7-00:  8:45  am) 

MLUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docltet  No.  CPOO-82-000] 

Williams  Gas  Pipelines  Central,  Inc.; 
Notice  of  Availability  of  the 
Environmental  Assessment  for  the 
Proposed  Pleasant  Hill  Pipeline  Project 

June  2,  2000. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission)  has  prepared  an 
environmental  assessment  (EA)  on  the 
natural  gas  pipeline  facilities  proposed 
by  Williams  Gas  Pipelines  Central.  Inc. 
(Williams)  in  the  above-referenced 
docket.  The  proposed  project  would 
include  the  construction  and  operation 
of  approximately  1.5  miles  of  24-inch- 
diameter  pipeline;  and  2.890- 
horsepower  (hp)  of  compression  at  an 
existing  compressor  station;  and  the 
conversion  of  the  regulatory  authority  of 
an  800-hp  compressor  unit  at  an 
existing  compressor  station  from 
Natural  Gas  Policv  Act  (NGPA)  Section 
311  to  Natural  Gas  Act  (NGA)  Part  284 
service. 

The  EA  was  prepared  to  satisfy  the 
requirements  of  the  National 
Environmental  Policy  Act.  The  staff 
concludes  that  approval  of  the  proposed 
project,  with  appropriate  mitigating 
measiu-es,  would  not  constitute  a  major 
Federal  action  significcuitly  affecting  the 
quality  of  the  human  environment. 

Williams  proposes  to  build  new- 
pipeline  and  compression  facihties  to 
expand  the  capacity  of  its  system  in 
Kansas  and  Missouri,  The  new  facilities 
would  enable  Williams  to  transport  an 
additional  44,200  Dekatherms  per  day 
(Dth/d)  of  natural  gas  in  the  winter  and 
an  additional  88,200  Dth/d  of  natural 
gas  in  the  summer. 

The  EA  assesses  the  potential 
enviroiunental  effects  of  the 
construction  and  operation  of  the 
following  proposed  natural  gas 
transmission  facilities: 

•  About  1.5  miles  of  24-inch-diameter 
pipeline  from  the  Ottawa  Compressor 
Station  to  the  Ottawa  Crossover  in 
Franklin  County,  Kansas; 

•  Two  upgraded  compressor  units: 
from  1,350-hp  each  to  2,000-hp  each  at 
the  existing  Peculiar  Compressor  Station 
in  Cass  County,  Missouri;  and 

•  One  1,596-hp  tiu-bine  compressor  at 
the  Peculiar  Compressor  Station. 

The  EA  has  been  placed  in  the  public 
files  of  the  FERC.  A  limited  number  of 
copies  of  the  EA  are  available  for 
distribution  and  public  inspection  at: 
Federal  Energy  Regulatory  Commission. 
Public  Reference  and  Files  Maintenance 


Branch.  888  First  Street.  NE.  Room  2A. 
Washington,  DC  20426,  (202)  208-1371. 

Copies  of  the  EA  have  been  mailed  to 
Federal,  state  and  local  agencies,  public 
interest  groups,  affected  landowners, 
interested  individuals,  newspapers,  and 
parties  to  this  proceeding. 

Any  person  wishing  to  comment  on 
the  EA  may  do  so.  To  ensure 
consideration  prior  to  a  Commission 
decision  on  the  proposal,  it  is  important 
that  we  receive  your  comments  before 
the  date  specified  below .  Please 
carefully  follow  these  instructions  to 
ensure  that  your  comments  eue  received 
in  time  and  properly  recorded: 

•  Send  two  copies  of  your  comments 
to:  David  P.  Boergers,  Secretary.  Federal 
Energy  Regulatory  Commission,  888 
First  St..  N,E.,  Room  lA,  Washington, 
DC  20426: 

•  Label  one  copy  of  the  comments  for 
the  attention  of  the  Gas/Hvdro  Group, 
PJ-11.3; 

Reference  Docket  No.  CPOO-082-000: 
£md 

•  Mail  your  comments  so  that  thev 
will  be  received  in  Washington,  DC  on 
or  before  July  1 ,  2000. 

Comments  will  be  considered  bv  the 
Commission  but  will  not  serve  to  make 
the  commentor  a  partv  to  the 
proceeding.  Any  person  seeking  to 
become  a  party  to  the  proceeding  must 
file  a  motion  to  intervene  pursuant  to 
Rule  214  of  the  Commission's  Rules  of 
Practice  and  Procedures  (18  CFR 
385,214). 

The  date  for  filing  timely  motions  to 
intervene  in  this  proceeding  has  passed. 
Therefore,  parties  now  seeking  to  file 
late  interventions  must  show  good 
cause,  as  required  by  section 
385.214(b)(3),  why  this  time  limitation 
should  be  waived.  Environmental  issues 
have  been  viewed  as  good  cause  for  late 
intervention.  You  do  not  need 
intervenor  status  to  have  vour 
comments  considered. 

Additional  information  about  the 
proposed  project  is  available  from  Paul 
McKee  in  the  Commission's  Office  of 
External  Affairs,  at  (202)  208-1088  or  on 
the  FERC  Internet  website 
(wrww.ferc.fed.us)  using  the  "RIMS" 
liidc  to  information  this  docket  number. 
Click  on  the  "RIMS"  link,  select 
"Docket  #"  from  the  RIMS  Menu,  and 
follow  the  instructions.  For  assistance 
with  access  to  RIMS,  the  RIMS  helpline 
can  be  reached  at  (202)  208-2222. 
Similarly,  the  "CIPS"  link  on  the  FERC 
Internet  website  provides  access  to  the 
texts  of  formal  documents  issued  bv  the 
Commission,  such  as  orders,  notices, 
and  rulemakings.  From  the  FERC 
Internet  website,  click  on  the  "CIPS" 
link,  select  "Docket  #"  from  the  CIPS 
menu,  and  follow  the  instructions.  For 
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assistance  with  access  to  CIPS.  the  CIPS 
helpline  can  be  reached  at  (202)  208- 

2474. 

David  P.  Boergers. 

Secretary 

|FR  D()(.  00-14:J97  Filed  B-7-00;  8:4.';  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RM98-1-000] 

Regulations  Governing  Off-the-Record 
Communications;  Public  Notice 

lune  2.  2000 

This  constitutes  notice,  in  accordance 
with  18CFR  385.2201(h),  of  the  receipt 
of  exempt  and  prohibited  off-the-record 
communications. 


Order  No.  607  (64  FR  51222. 
September  22.  1999)  requires 
Commission  decisional  employees,  who 
make  or  receive  an  exempt  or  a 
prohibited  off-the-record 
communication  relevant  to  the  merits  of 
a  contested  on-the-record  proceeding,  to 
deliver  a  copy  of  the  communication,  if 
written,  or  a  summary  of  the  substance 
of  anv  oral  communication,  to  the 
Secretary. 

Prohibited  communications  will  be 
included  in  a  public,  non-decisional  file 
associated  with,  but  not  part  of,  the 
decisional  record  of  the  proceeding. 
Unless  the  Commission  determines  that 
the  prohibited  conununication  and  any 
responses  thereto  should  become  part  of 
the  decisional  record,  the  prohibited  off- 
the-record  communication  will  not  be 
considered  by  the  Commission  in 
reaching  its  decision.  Parties  to  a 
proceeding  may  seek  the  opportunity  to 
respond  to  any  facts  or  contentions 


made  in  a  prohibited  off-the-record 
communication,  and  may  request  that 
the  Commission  place  the  prohibited 
communication  and  responses  thereto 
in  the  decisional  record.  The 
Commission  will  grant  such  requests 
only  when  it  determines  that  fairness  so 
requires. 

Exempt  off-the-record 
communications  will  be  included  in  the 
decisional  record  of  the  proceeding, 
unless  the  communication  was  with  a 
cooperating  agency  as  described  by  40 
CFR  1501.6,  made  under  18  CFR 
385.2201(e)(l)(v). 

The  following  is  a  list  of  exempt  and 
prohibited  off-the-record 
communications  received  in  the  Office 
of  the  Secretary  within  the  preceding  14 
days.  The  documents  may  be  viewed  on 
the  Internet  at  http://www.ferc.fed.us 
/online/rims. htm  (call  202-208-2222  for 
assistance). 


^"""'P't,         .  .,     ,.„^  5-24-00     Thomas  H.  Nel.son. 

:  ir  J:;^io  :;:::;:::::::::::::::=^^  =-^1;"  ?'-]:ifV^''- 

,    „         ...      ,,cc,  .5-4-00     Frank  M.  Simms. 

6:  cpocli^or  .:::::::;...:: ^-^'^°  Ken  Hun,ing.on. 

'"";'krLi2h.-O01  5-^'-«"     Lvd.a  B  Vollmer. 

David  P.  Boerxers,  transportation  conformity  purposes.  The  word  "budgets"  refers  to  the  motor 

Serrrtan  Commonwealth  submitted  the  revised  vehicle  emission  budgets  for  volatile 

IFK  n.H    00-14  ...^  F,Uni  .,-7-00;  8.4-.  ami  plans  to  EPA  on  February  25,  2000.  The  organic  compounds  (VOCs)  and 

„  plans  consist  of  the  2005  attainment  nitrogen  oxides  (NOx)  The  words 

BILLING  COOE  6717-01-11 demonstration  for  the  Philadelphia-  "revised  SIP"  in  this  document  refers  to 

-  '  Wilmington-Trenton  Ozone  the  revised  attainment  plan  for  the 

cuwiDnuucMTAi  PPnTFrnON  Nonattainment  Area  and  the  1999.  2002,  Philadelphia-Wilmington-Trenton 

!^^'"°v  PROTECTION  ^^^  2^^^  j^Qp  pj^^  j^^  ^^^  Q^^^g  Nonattainment  Area  and  the 

AGENCY  Pennsylvania  portion  of  the  revised  ROP  plans  for  the  Pennsylvania 

[FRL-6713-4]  Philadelphia-Wilmington-Trenton  portion  of  the  area  submitted  to  EPA  by 

Ozone  Nonattainment  Area.  EPA  has  the  Pennsylvania  DEP  on  February-  25. 

Adequacy  Status  of  Motor  Vehicle  ^^^^^^^  ,^g  budgets  for  the  Philadelphia-  2000.  The  revised  SIP  includes  the 

Emissions  Budgets  In  Submitted  State  vVilmington-Trenton  Ozone  revised  attainment  demonstration  for 

Implementation  Plans  for  Nonattainment  Area  in  the  revised  the  one-hour  National  Ambient  Air 

Transportation  Conformity  Purposes;  attainment  and  ROP  plans  submitted  by  Quality  Standard  (NAAQS)  for  ozone  for 

Pennsylvania;  Revised  Attainment  and  ^^^^  Pennsylvania  Department  of  the  Philadelphia-Wilmington-Trenton 

ROP  Plans  for  the  Philadelphia-  Environmental  Protection  (DEP)  on  Ozone  Nonattainment  Area  and  the 

Wilmington-Trenton  Ozone  February  25,  2000  adequate  for  revised  ROP  plans  (1999,  2002  and 

Nonattainment  Area  transportation  conformity  purposes.  2005)  for  the  Pennsylvania  portion  of 

agency:  Environmental  Protection  DATES:  The  findings  that  the  budgets  are  ;h«  ^««- j^e  Pennsylvania  portion  of 

Agency  (EPA).  adequate  were  made  in  a  letter  dated  Hif.  "°"?T'''^"7*       t  ?Eplr 

ACT,0N:  Notice  of  adequacy  status. Ma>%i   2000  from  EPA  Region  II.  to  the  ZX^^^i^-.  S^^^Bu^L  CounUes. 

SUMMABY:  EPA  IS  announcing  that  the  rr^ntaKtecTo"  1  are  ^  ""V'TLLIZ^T,^^^^^^^^^^^ 

Smenrpllnf:.:  the  Philadelphia-  fOR  FURTHER  'N^O«MAT,ON  CO^^ACT:  transportation  conformity 

wnminotr.nTrpnton  Ozone  Larry  Budney.  U.S.  EPA,  Region  III.  determinations  untd  EPA  has 

NoLTa?™  A  ea  a"  d  m  the  revised        '^^^  ^rch  Street.  Philadelphia.  PA  affirmatively  found  them  adequate. 

S  Xgressl^Tn:  (ROP)  for  ttr  l^\^-^  a,  (215)  814-2184  or  by  e-mail  at:         By  a  transmittal  letter  dated  February' 

Pennsylvania  portion  of  the  area  Budney  .Larry  ©epa.gov.  25.  2000  PADEP  submitted  its  revised 

submitted  by  the  Commonwealth  of  SUPPLEMENTARY  INFORMATION:  SIP  for  the  Philadelphia-Wilmington- 

Pennsylvania  as  a  State  Implementation  Throughout  this  document  the  terms  Trenton  Ozone  Nonattainment  Area.  On 

Plan  (SIP)  revision  are  adequate  for  "we,"  "us,"  or  "our"  refer  to  EPA.  The  March  13.  2000.  we  posted  the 
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availability  of  the  revised  SIP  and  motor 
vehicle  emission  budgets  on  our 
conformity  website  for  the  purpose  of 
soliciting  public  comment  on  the 
adequacy  of  the  mobile  budgets.  The 
comment  period  closed  on  April  24. 
2000. 

On  May  31.  2000.  we  sent  a  letter  to 
the  Peimsylvania  DEP  that  constituted 
final  Agency  actions  on  the  adequacy  of 
the  budgets  contained  in  the  revised 
SIP.  Those  actions  were  EPA's  findings 
that  the  budgets  in  the  revised  SIP  are 
adequate  for  transportation  conformity 
purposes.  As  a  result  of  our  findings,  the 
budgets  contained  in  the  revised  SIP 
submitted  on  February  25.  2000  by 
Pennsylvania  DEP  for  the  Philadelphia- 
Wilmington-Trenton  Ozone 
Nonattainment  Area  may  be  used  for 
future  conformity  determinations.  This 
is  an  announcement  of  adequacy 
findings  that  we  ab-eady  made  on  May 
31.  2000.  The  effective  date  of  these 
findings  is  June  23.  2000.  These  findings 
will  also  be  aimounced  on  EPA's 
website:  http://www.epa.gov/oms/traq, 
(once  there,  click  on  the  "Conformity" 
button,  then  look  for  "Adequacy  Review 
of  SIP  Submissions  for  Conformity"). 
The  website  will  contain  a  detailed 
analysis  of  our  adequacy  findings  and 
our  responses  to  the  public  comments 
received. 

Transportation  conformity  is  required 
by  section  176  of  the  Clean  Air  Act. 
EPA's  conformity  rule  requires  that 
transportation  plans,  programs,  and 
projects  conform  to  SIPs  and  establishes 
the  criteria  and  procedures  for 
determining  whether  or  not  they  do  so. 
Conformity  to  a  SIP  means  that 
transportation  activities  will  not 
produce  new  air  quality  violations, 
worsen  existing  violations,  or  delay 
timely  attainment  of  the  NAAQS.  The 
criteria  by  which  we  determine  whether 
a  SIP's  budgets  are  adequate  for 
conformity  purposes  are  outlined  in  40 
CFR  93.118(e)(4). 

Please  note  that  an  adequacy  finding 
of  mobile  budgets  in  a  submitted  SIP  is 
separate  from  EPA's  completeness 
determination  on  that  SIP,  and  separate 
from  EPA's  final  action  as  to  whether  or 
not  the  SIP  is  approvable.  Even  if  we 
find  budgets  adequate,  the  SEP  could 
later  be  disapproved.  We  describe  our 
process  for  determining  the  adequacy  of 
submitted  SIP  budgets  in  a  guidance 
memorandum  dated  May  14, 1999 
entitled  "Conformity  Guidance  on 
Implementation  of  March  2,  1999 
Conformity  Court  Decision".  We 
followed  this  guidance  in  making  our 
adequacy  findings  for  the  budgets 
contained  in  the  revised  SIP  submitted 
on  February  25.  2000  by  the 
Commonwealth  of  Pennsylvania.  You 


may  obtain  a  copy  of  this  guidance  from 
EPA's  conformity  website  referred  to 
above  or  by  calling  the  contact  name 
listed  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section  of  this  notice. 

Authority:  42  U.S.C.  7401-7671q. 

Dated:  June  1.  2000. 
Bradley  M.  Campliell, 

Regional  Administrator,  Region  III. 

|FR  Doc.  00-14598  Filed  6-7-00;  8;45  am) 

BILLING  CODE  6560-50-P 


ENVIRONIMENTAL  PROTECTION 
AGENCY 

tFRL-6713-3] 

Adequacy  Status  of  IMotor  Vehicle 
Budgets  in  Submitted  State 
implementation  Plans  for 
Transportation  Conformity  Purposes; 
District  of  Columbia,  Maryland, 
Virginia;  Revised  Phase  II  Plans  for  the 
Metropolitan  Washington  O.C.  Ozone 
Nonattainment  Area 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  adequacy  status. 

SUMMARY:  EPA  is  announcing  that  the 
revised  motor  vehicle  emissions  budgets 
(budgets)  contained  in  the  revised  Phase 
II  Plans  for  the  Metropolitan 
Washington  D.C.  Ozone  Nonattainment 
Area  submitted  by  the  Maryland 
Department  of  the  Environment, 
Virginia  Department  of  Enviromnental 
Quality  and  the  District  of  Columbia 
Enviroimiental  Regulation 
Administration  as  State  Implementation 
Plans  (SIPs)  revisions  are  adequate  for 
transportation  conformity  purposes.  The 
revised  Phase  II  Plans  were  submitted  to 
EPA  on  February  9.  2000  (VA),  February 
14,  2000  (MD)  and  on  February  16,  2000 
(DC).  The  revised  Phase  11  SIPs  consist 
of  the  revised  attaiimient  demonstration 
(attaiimient  plan)  for  the  Metropolitan 
Washington  D.C.  Ozone  Nonattainment 
Area.  EPA  has  found  the  attainment 
budgets  in  the  submitted  revised  Phase 
II  SIPs  for  the  Metropolitan  Washington 
D.C.  area  adequate  for  transportation 
conformity  purposes. 
DATES:  The  finding  that  the  budgets  of 
the  revised  attaiimient  plan  are  adequate 
were  made  in  letters  dated  May  31.  2000 
from  EPA  Region  HI  to  the  Maryland 
Department  of  the  Enviroimient. 
Virginia  Department  of  Environmental 
Quality  and  the  District  of  Columbia 
Environmental  Regulation 
Administration  are  effective  on  June  23. 
2000. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
T.  Wentworth.  P.E.,  U.S.  EPA.  Region 


III.  1650  Arch  Street.  Philadelphia.  PA 
19103  at  (215)  814-2183  or  by  e-mail  at: 
wentworth.paul@epa.gov  . 
SUPPLEMENTARY  INFORMATION: 
Throughout  this  document  "we.  us.  "  or 
"our"  refer  to  EPA.  The  word  "budgets" 
refers  to  the  motor  vehicle  emission 
budgets  for  volatile  organic  compounds 
(VOCs)  and  nitrogen  oxides  (NOx).  The 
word  "SIP  "  in  this  document  refers  to 
the  revised  Phase  II  SIPs  submitted  on 
February'  9.  2000.  February-  14.  2000  and 
February'  16.  2000  by  Virginia.  Maryland 
and  the  District,  respectively.  The 
revised  Phase  II  SIPs  include  the  revised 
attainment  plan  for  the  one-hour 
National  Ambient  Air  Quality  Standard 
(NAAQS)  for  ozone  for  the  Metropolitan 
Washington  D.C.  Nonattainment  Area. 

On  March  2,  1999.  the  D.C.  Circuit 
Court  ruled  that  budgets  contained  in 
submitted  SIPs  cannot  be  used  for 
conformity  determinations  until  EPA 
has  affirmatively  foimd  them  adequate. 
By  transmittal  letters  dated  as  shown 
below,  the  Virginia  Department  of 
Envirorunental  Quality,  the  Maryland 
Department  of  the  Environment,  and  the 
Washington  D.C.  Department  of  Health. 
Air  Quality  Division  each  formally 
submitted  revisions  to  the  attainment 
plan  consisting  of  changes  to  the 
budgets  for  the  Metropolitan 
Washington  D.C.  Ozone  Nonattainment 
Area.  The  revised  Phase  II  SIPs 
submitted  dates  are: 

Virginia— February'  9,  2000 
Maryland — Februan,-  14.  2000 
Washington  DC. — Februar\'  16.  2000 

On  March  2.  2000.  we  posted  the 
availability  of  the  revised  Phase  11  SIPs 
and  their  budgets  on  our  conformity 
website  for  the  purpose  of  soliciting 
public  comment  on  the  adequacy  of  the 
budgets.  The  comment  period  closed  on 
April  3,  2000. 

On  May  31.  2000.  EPA  Region  III  sent 
letters  to  the  Virginia  Department  of 
Enviroiunental  Quality,  the  Maryland 
Department  of  the  Enviroimient.  and  the 
Washington  D.C.  Department  of  Health. 
Air  Quality  Division  which  constituted 
final  Agency  actions  on  the  adequacy  of 
the  budgets  contained  in  the  revised 
Phase  II  SIPs.  Those  actions  were  EPA's 
finding  that  the  mobile  budgets 
contained  in  the  revised  attainment  plan 
are  adequate  for  transportation 
conformity  purposes.  As  a  result  of  our 
finding,  the  attainment  budgets 
contained  in  the  submitted  revised 
Phase  II  SIPs  for  the  Metropolitan 
Washington  D.C.  Nonattainment  Area 
may  be  used  for  futiu"e  conformity 
determinations.  This  is  an 
announcement  of  an  adequacy  finding 
that  we  already  made  on  May  31.  2000. 
The  effective  date  of  this  finding  is  June 
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23.  2000.  This  finding  will  also  be 
announced  on  EPA's  website:  http:// 
www. epa.gov/oms/fraq  (once  there, 
click  on  the  'Conformity"  button,  then 
look,  for  "Adequacy  Review  of 
Submissions  for  Conformity").  The 
website  will  contain  a  detailed  analysis 
of  our  adequacy  finding  and  our 
responses  to  the  public  comments. 

Transportation  conformity  is  required 
by  section  176  of  the  Clean  Air  Act. 
EPA's  conformity  rule  requires  that 
transportation  plans,  programs,  and 
projects  conform  to  SlPs  and  establishes 
the  criteria  and  procedures  for 
determining  whether  or  not  they  do  so. 
Conformity  to- a  SIP  means  that 
transportation  activities  will  not 
produce  new  air  quality  violations, 
worsen  existing  violations,  or  delay 
timely  attainment  of  the  NAAQS.  the 
criteria  by  which  we  determine  whether 
SIP's  budgets  are  adequate  for 
conformity  purposes  are  outlined  in  40 
CFR  93.118(e)(4). 

Please  note  that  an  adequacy  finding 
of  the  mobile  budgets  of  a  submitted  SIP 
is  separate  from  EPA's  completeness 
determination  on  that  SIP,  and  separate 
from  EPA's  Final  action  as  to  whether  or 
not  the  SIP  is  approvable.  Even  if  we 
find  budgets  adequate,  the  SIP  could 
later  be  disapproved.  We  describe  our 
process  for  determining  the  adequacy  of 
submitted  SIP  budgets  in  guidance 
memorandum  dated  May  14,  1999  and 
titled  "C^onformity  Guidance  tin 
Implementation  of  March  2,  1999 
Conformity  Court  Decision  "   We 
followed  this  guidance  in  making  this 
adequacy  finding  for  the  budgets 
contained  in  the  revised  Phase  II  SIPs 
submitted  on  February  9,  2000, 
February  14,  2000  and  February  16, 
2000  by  Virginia,  Maryland,  and  the 
Distric:t,  respectively.  You  may  obtain  a 
copy  of  this  guidance  from  EPA's 
conformity  web  site:  http:// 
www.epa.gov/oms/traq  (once  there, 
click  on  the  "Conformity"  button)  or  by 
calling  the  contact  name  listed  in  FOR 
FURTHER  INFORMATION  CONTACT  section  of 
this  notice. 

Authority:  4;:  I'.S.C.  740i-7fi7iq. 

Drttud    lunc  1.  2000 
Bradley  M.  Campbell, 
HfiiiiiiKil  Adiiiinistnitor,  Rfgion  111 
IKK  Dm     ()0-14=S')'l  Fllt!ti  fi-7-00:  8  4-.  .mil 
BILLING  CODE  ftS60-50-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6713-5] 

Adequacy  Status  of  Motor  Vehicle 
Emissions  Budgets  In  Submitted  State 
Implementation  Plans  for 
Transportation  Conformity  Purposes; 
Delaware;  Revised  Phase  II  SIP  for  the 
Philadelphia-Wilmlngton-Trenton 
Ozone  Nonattalnment  Area 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  adequacy  status. 


SUMMARY:  EPA  is  announcing  that  the 
revised  motor  vehicle  emissions  budgets 
(budgets)  contained  in  the  revised  Phase 
II  Plan  for  the  Philadelphia-Wilmington- 
Trenton  Ozone  Nonattainment  Area 
submitted  by  the  State  of  Delaware  as  a 
State  Implementation  Plan  (SIP) 
revision  are  adequate  for  transportation 
conformity  purposes.  The  State  of 
Delaware  submitted  its  revised  2005 
attainment  demonstration  (attainment 
plan)  for  the  Philadelphia-Wilmington- 
Trenton  Ozone  Nonattainment  Area  on 
January  24,  2000.  On  February  3,  2000, 
Delaware  submitted  and  its  Post  1999 
Rate-of-Progress  (ROP)  Plan  (for 
milestone  year  2002)  for  the  Delaware 
portion  of  the  Philadelphia-Wilmington- 
Trenton  area  ,  Kent  and  New  Castle 
Counties  The  combination  of  the 
attainment  plan  and  Post  99  ROP  plan 
are  commonly  referred  to  as  the  Phase 
II  plan.  EPA  has  found  the  budgets  in 
the  revised  Phase  II  Plan  submitted  by 
the  State  of  Delaware  for  the 
Philadelphia- Wilmington-Trenton 
Ozone  Nonattainment  Area  adequate  for 
transportation  c:onformity  purposes. 
DATES:  The  findings  that  the  budgets  are 
adequate  were  made  in  a  letter  dated 
May  31,  2000  from  EPA  Region  III  to  the 
Delaware  Department  of  Natural 
Resources  and  Environmental  C^ontrol 
(DNREC)  and  are  effective  on  lune  23. 
2000 

FOR  FURTHER  INFORMATION  CONTACT: 
Larry  Budney,  U.S.  EPA,  Region  III, 
1650  Arch  Street,  Philadelphia,  PA. 
19103  at  (215)  814-2184  or  by  e-mail  at: 
Budney. Larry@epa. gov. 
SUPPLEMENTARY  INFORMATION: 
Throughout  this  document  the  terms 

vve,  "  "us,  "  or  "our"  refer  to  EPA.  The 
word  "budgets"  refers  to  the  motor 
v('hi(:le  emission  budgets  for  volatile 
organic  compounds  (VOCs)  and 
nitrogen  oxides  (N(K)  The  words 

"revised  Phase  II  SIP"  in  this  document 
refers  to  the  2005  attainment 
demonstration  for  the  Philadelphia- 
Wilmington-Trenton  Ozone 
Nonattainment  Area  submitted  to  EPA 


by  the  DNREC  on  January  24,  2000  and 
the  Post  1999  ROP  plan  (2002)  for  the 
Delaware  portion  of  the  area  submitted 
to  EPA  by  DNREC  on  February'  3.  2000. 
The  Phase  II  SIP  includes  the  attainment 
demonstration  for  the  one-hour  National 
Ambient  Air  Quality  Standard  (NAAQS) 
for  ozone  for  the  Philadelphia- 
Wilmington-Trenton  Ozone 
Nonattainment  Area  and  the  Post  99 
ROP  plan  (2002)  for  the  Delaware 
portion  of  the  area. 

On  March  2,  1999,  the  DC.  Circuit 
Court  ruled  that  the  budgets  contained 
in  submitted  SIPs  cannot  be  used  for 
transportation  conformity 
determinations  until  EPA  has 
affirmatively  found  them  adequate. 

The  State  of  Delaware  submitted  a 
revised  2005  attainment  plan  for  the 
Philadelphia-Wilmington-Trenton 
Ozone  Nonattainment  Area  to  EPA  on 
January  24,  2000  and  a  Post  1999  ROP 
plan  (2002)  for  the  Delaware  portion  of 
the  area  on  February  3,  2000,  On  March 
2,  2000.  we  posted  the  availability  of  the 
revised  Phase  II  plan  and  the  budgets 
contained  in  the  plan  on  our  conformity 
website  for  the  purpose  of  soliciting 
public  comment  on  the  adequacy  of  the 
mobile  budgets.  The  comment  period 
closed  on  April  3.  2000. 

On  May  31.  2000,  we  sent  a  letter  to 
DNREC  that  constituted  final  Agency 
actions  on  the  adequacy  of  the  budgets 
contained  in  the  revised  Phase  II  SIP. 
Those  actions  were  EPA's  findings  that 
the  budgets  are  adequate  for 
transportation  conformity  purposes.  As 
a  result  of  our  findings,  the  budgets 
contained  in  Delaware's  revised  Phase  II 
SIP  for  the  Philadelphia-Wilmington- 
Trenton  Ozone  Nonattainment  Area 
may  be  used  for  future  conformity 
determinations. 

This  is  an  announcement  of  adequacy 
findings  that  we  already  made  on  May 
31,  2000.  The  effective  date  of  these 
findings  is  June  23,  2000.  These  findings 
will  also  be  announced  on  EPA's 
website:  /iffp.V/www.epa.gov/o/ns/fraq, 
(once  there,  click  on  the  "Conformity" 
button,  then  look  for  "Adequacy  Review 
of  SIP  Submissions  for  Conformity"). 
The  website  will  contain  a  detailed 
analysis  of  our  adequacy  findings  and 
our  responses  to  the  public  comments 
received. 

Transportation  conformity  is  required 
by  section  176  of  the  Clean  Air  Act. 
EPA's  conformity  rule  requires  that 
transportation  plans,  programs,  and 
projects  conform  to  SIPs  and  establishes 
the  criteria  and  procedures  for 
determining  whether  or  not  they  do  so. 
Conformity  to  a  SIP  means  that 
transportation  activities  will  not 
produce  new  air  quality  violations, 
worsen  existing  violations,  or  delay 
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timely  attainment  of  the  NAAQS.  The 
criteria  by  which  we  determine  whether 
a  SIP's  budgets  are  adequate  for 
conformity  purposes  are  outlined  in  40 
CFR  93.118(e)(4). 

Please  note  that  an  adequacy  finding 
of  budgets  in  a  submitted  SIP  is  separate 
from  EPA's  completeness  determination 
of  that  SIP.  and  separate  from  EPA's 
finaJ  action  as  to  approve  or  disapprove 
the  SIP.  Even  if  we  find  budgets 
adequate,  the  SIP  could  later  be 
disapproved.  We  describe  our  process 
for  determining  the  adequacy  of 
submitted  SIP  budgets  in  a  guidance 
memorandum  dated  May  14,  1999 
entitled  "Conformity  Guidance  on 
Implementation  of  March  2,  1999 
Conformity  Court  Decision".  We 
followed  this  guidemce  in  making  our 
May  31,  2000  adequacy  findings  for  the 
budgets  contained  in  the  Delaware's 
January  24,  2000  submittal  of  its  revised 
2005  attainment  plan  for  the 
Philadelphia-Wilmington-Trenton 
Ozone  Nonattainment  Area  and  in  its 
February  3,  2000  submittal  of  its  Post 
1999  ROP  plan  (2002)  for  the  Delaware 
portion  of  the  area.  You  may  obtain  a 
copy  of  this  guidance  from  EPA's 
conformity  website  referred  to  above  or 
by  calling  the  contact  name  listed  in  the 
FOR  FURTHER  INFORMATION  CONTACT 
section  of  this  notice. 

Authority:  42  U.S.C.  7401-7671q, 

Dated:  lune  1.  2000. 
Bradley  M.  Campbell, 

Regional  Administrator,  Region  III. 

(FR  Doc.  00-14600  Filed  6-7-00;  8:45  am] 

BILUNG  CODE  6SS0-S0-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6713-6] 

Adequacy  Status  of  Motor  Vehicle 
Budgets  In  Submitted  State 
Implementation  Plans  for 
Transportation  Conformity  Purposes; 
Maryland;  Revised  Phase  II  Plan  for  the 
Phlladelphia-Wllmlngton-Trenton 
Ozone  Nonattainment  Area  (Cecil 
County) 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  adequacy  status. 

SUMMARY:  EPA  is  announcing  that  the 
revised  motor  vehicle  emissions  budgets 
(budgets)  contained  in  the  revised  Phase 
II  Plan  for  the  Philadelphia-Wilmington- 
Trenton  Ozone  Nonattainment  Area 
submitted  by  the  Maryland  Department 
of  the  Environment  (MDE)  as  State 
Implementation  Plan  (SIP)  revisions  are 
adequate  for  transportation  conformity 


purposes.  The  revised  Phase  II  Plan  was 
submitted  to  EPA  on  December  21, 
1999.  Maryland's  revised  Phase  II  Plan 
consists  of  the  2005  attainment 
demonstration  for  the  Philadelphia- 
Wilmington-Trenton  nonattainment  area 
and  the  2002  and  2005  Post  99  Rate-of- 
Progress  (ROP)  plans  for  the  Maryland 
portion  of  the  Philadelphia- Wilmington- 
Trenton  Nonattainment  Area,  Cecil 
County.  EPA  has  found  the  budgets  in 
Maryland's  revised  Phase  II  Plan  for  the 
Philadelphia-Wilmington-Trenton 
nonattainment  area  adequate  for 
transportation  conformity  purposes. 
DATES:  The  findings  that  the  budgets  are 
adequate  were  made  in  a  letter  dated 
May  31 ,  2000  from  EPA  Region  III  to  the 
Maryland  Department  of  the 
Environment.  These  adequacy  findings 
are  effective  on  Jvuie  23,  2000. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
T.  Wentworth,  P.E.,  U.S.  EPA,  Region 
III.  1650  Arch  Street,  Philadelphia,  PA 
19103  at  (215)  814-2183  or  by  e-mail  at: 
wentworth.paul@epa.gov. 
SUPPLEMENTARY  INFORMATION: 
Throughout  this  document  "we."  "us." 
or  "our"  refer  to  EPA.  The  word 
"budgets  "  refers  to  the  motor  vehicle 
emission  budgets  for  volatile  organic 
compounds  (VOCs)  and  nitrogen  oxides 
(NOx).  The  word  "SIP"  in  this 
document  refers  to  the  revised  Phase  II 
Plan  for  the  Philadelphia-Wilmington- 
Trenton  nonattainment  area  submitted 
on  December  21.  1999.  The  revised 
Phase  II  Plan  includes  the  2005 
attainment  demonstration  for  the  one- 
hour  National  Ambient  Air  Quality 
Standard  (NAAQS)  for  ozone  for  the 
Philadelphia-Wilmington-Trenton 
nonattainment  area  and  the  Post  99  ROP 
plans  (2002  and  2005)  for  the  Maryland 
portion  of  the  Philadelphia-Wilmington- 
Trenton  nonattainment  area.  Cecil 
County. 

On  March  2,  1999,  the  D.C.  Circuit 
Court  ruled  that  budgets  contained  in 
submitted  SIPs  caimot  be  used  for 
conformity  determinations  until  EPA 
has  affirmatively  found  them  adequate. 
By  a  transmittal  letter  dated  December 
21,  1999,  the  Maryland  Department  of 
the  Environment  formally  submitted 
revisions  to  the  Phase  II  Plan  for  the 
Philadelphia- Wilmington-Trenton 
Ozone  Nonattaimnent  Area.  On  March 
2.  2000.  we  posted  the  availability  of  the 
Revised  Phase  II  Plan  and  the  budgets 
on  our  conformity  website  for  the 
purpose  of  soliciting  public  comment  on 
the  adequacy  of  the  budgets.  The 
comment  period  closed  on  April  3. 
2000. 

On  May  31,  2000,  EPA  Region  III  sent 
a  letter  to  the  Maryland  Department  of 
the  Environment  which  constitute  final 


Agency  actions  on  the  adequacy  of  the 
budgets  contained  in  the  revised  Phase 
II  SIP.  Those  actions  were  EPA's 
findings  that  the  budgets  of  the  revised 
Phase  II  plan  submitted  by  MDE  for  the 
Philadelphia-Wilmington-Trenton  area 
are  adequate  for  transportation 
conformity  purposes.  As  a  result  of  our 
May  31,  2000  findings,  the  attainment 
budgets  and  the  ROP  budgets  contained 
in  Maryland's  December  21.  1999 
revised  Phase  II  SIP  for  the 
Philadelphia-Wilmington-Trenton 
nonattainment  area  may  be  used  for 
future  conformity  determinations. 

This  is  an  announcement  of  adequacy 
findings  that  we  have  already  made  on 
May  31.  2000.  The  effective  date  of 
these  findings  is  June  23.  2000.  These 
findings  will  also  be  announced  on 
EPA's  website:  http://wrww.epa.gov/ 
oms/traq  (once  there,  click  on  the 
"Conformity"  button,  then  look  for 
"Adequacy  Review  of  Submissions  for 
Conformity").  The  website  will  contain 
a  detailed  analysis  of  our  adequacy 
findings  and  our  responses  to  the  public 
comments. 

Transportation  conformity  is  required 
by  section  176  of  the  Clean  Air  Act. 
EPA's  conformity  rule  requires  that 
transportation  plans,  programs,  and 
projects  conform  to  SIPs  and  establishes 
the  criteria  and  procedures  for 
determining  whether  or  not  thev  do  so. 
Conformity  to  a  SIP  means  that 
transportation  activities  will  not 
produce  new  air  quality  violations, 
worsen  existing  violations,  or  delay 
timely  attainment  of  the  NAAQS.  the 
criteria  by  which  we  determine  whether 
a  SIP's  budgets  are  adequate  for 
conformity  purposes  are  outlined  in  40 
CFR93.1l'8(e)(4). 

Please  note  that  an  adequacy  finding 
for  budgets  contained  in  a  SIP  is 
separate  from  EPA's  completeness 
determination  of  the  SIP  submission, 
and  separate  from  EPA's  action  to 
approve  or  disapprove  the  SIP.  Even  if 
we  find  budgets  adequate,  the  SIP  could 
later  be  disapproved.  We  describe  our 
process  for  determining  the  adequacy  of 
submitted  SIP  budgets  in  guidance 
memorandum  dated  May  14.  1999  and 
titled  "Conformity  Guidance  on 
Implementation  of  March  2.  1999 
Conformity  Court  Decision  ".  We 
followed  this  guidance  in  making  these 
adequacy  findings  of  the  budgets  in 
Maryland's  revised  Phase  11  plan.  You 
may  obtain  a  copy  of  this  guidance  from 
EPA's  conformity  web  site:  http:// 
WAVw.epa.gov/oms/traq  (once  there, 
click  on  the  ""Conformity"  button)  or  by 
calling  the  contact  name  listed  in  FOR 
FURTHER  INFORMATION  CONTACT  section  of 
this  notice. 
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BILLING  CODE  6560-SO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL -6711-6] 

Science  Advisory  Boerd;  Notification 
of  Public  Advisory  Committee  Meeting 

Pursuant  to  the  Federal  Acivisor\- 
Committee  Act.  Public  Law  92-463. 
notice  is  hereby  given  that  a  committee 
of  the  US  EPA  Science  Advisory  Board 
(SAB)  will  meet  on  the  date  and  times 
noted  below.  All  times  noted  are  Eastern 
Daylight  Time.  The  meeting  is  open  to 
the  public,  however,  seating  is  limited 
and  available  on  a  first  come  basis. 
Important  Notice:  Documents  that  are 
the  subject  of  SAB  reviews  are  normally 
available  from  the  originating  EPA  office 
and  are  not  available  from  tht;  SAB 
Office — information  concerning 
availability  of  documents  from  the 
relevant  Program  Office  is  included 
below. 

1.  Ecological  Processes  and  Effects 
Committee  (EPEC)— June  19.  2000 

The  Ecological  Processes  and  Effects 
Committee  of  the  US  EPA  Science 
Advisory  Board  (SAB),  will  hold  a 
publii:  teleconference  call  on  lune  19. 
2000  from  1  pm— 3  pm  Eastern  Daylight 
Time 

Purpose  of  the  Meetini; — The  purpose 
of  the  meeting  is  for  the  C.omniittee  to 
continue  work  on  a  self-initiated  project 
to  offer  advice  to  the  Agency  on  the 
content  and  design  of  an  ecological 
report  card   The  Committee  met  on 
April  25-20.  2000  to  disc  iiss  a  proposed 
conceptual  framework  for  reporting  on 
ecological  conditicm.  and  will  meet  in 
Washington.  DC  on  September  20-22. 
2000  to  apply  the  framework  to  several 
Agency  examples  or  programs  The  [one 
19  teleconference  call  will  provide  an 
opportunity  for  (^ommittf^e  members  to 
discuss  tht*  materials  they  are  drafting  to 
describe  the  conceptual  framework  The 
Cfunrnittee  may  also  receive  briefings 
from  Agency  staff  on  EPA  activities 
relating  to  ecological  indicators,  and 
may  discuss  programs/projects  that  may 
be  suitable  case  examples  for  the 
September  EPEC  meeting.  The  output  of 
the  C;ommittee  deliberations,  following 
the  September  meeting,  is  expected  to 
be  a  report  to  the  Agency  describing  a 
proposed  framework,  with  illustrative 


case  examples  relevant  to  EPA 
programs 

For  Further  Information — Instructions 
about  how  to  participate  in  the 
teleconferent:*'  call  may  be  obtained  by 
contacting  Ms.  Mary  Winston. 
Management  Assistant  to  the 
Committee,  the  week  prior  to  the 
meeting  (no  later  than  June  14)  at  (202) 
564-4.538  or  via  e-mail  at 
Winston. mary@epa. gov.  For  additional 
information  on  the  project,  contact  Ms. 
Stephanie  Sanzone.  Designated  Federal 
Officer,  at  (202)  564-4561  or  via  e-mail 
at  aanzonestephanie^epa.mail.  Any 
member  of  the  public  wishing  to  submit 
brief  oral  comments  (5  minutes  or  less) 
must  contact  Ms.  Sanzone  at  Science 
Advisory-  Board  (1400A).  U.S. 
Environmental  Protection  Agency.  1200 
Pennsylvania  Avenue.  N\V.  Washington. 
DC  20460:  telephone  (202)  564-4561, 
FAX  (202)  501-0582;  or  via  e-mail. 
Requests  for  oral  comments  must  be  in 
writing  (e-mail,  fax  or  mail)  and 
received  by  Ms.  Sanzone  no  later  than 
noon  Eastern  Daylight  Time  on  June  12. 
2000. 

Providing  Oral  or  Written  Comments  At 
SAB  Meetings 

It  is  the  policy  of  the  Science 
Advisory  Board  to  accept  written  public 
comments  of  any  length,  and  to 
accommodate  oral  public  comments 
whtmever  possible.  The  Science 
Advisory  Board  expects  that  public 
statements  presented  at  its  meetings  will 
not  be  repetitive  of  previously 
submitted  oral  or  written  statements. 
Oral  (Comments:  In  general,  each 
individual  or  group  requesting  an  oral 
presentation  at  a  face-to-face  meeting 
will  be  limited  to  a  total  time  often 
nunutes.  For  teleconference  meetings, 
opportunities  for  oral  comment  will 
usually  be  limited  to  no  more  than  three 
minutes  per  speaker  and  no  more  than 
fifteen  minutes  total.  Deadlines  for 
getting  on  the  public  speaker  list  for  a 
meeting  are  given  above.  Speakers 
should  bring  at  least  35  copies  of  their 
( omments  and  presentation  slides  for 
distribution  to  the  reviewers  and  public 
at  the  meeting.  Written  Comments: 
.Mthough  the  SAB  accepts  written 
( (tmments  until  the  date  of  the  meeting 
(unless  otherwise  stated),  written 
(.omments  should  be  rt»ceived  in  the 
SAB  Staff  Office  at  least  one  week  prior 
to  the  meeting  date  so  that  the 
ccmiments  may  be  made  available  to  the 
committee  for  their  consideration. 
Comments  should  be  supplied  to  the 
appropriate  DFO  at  the  address/contact 
information  noted  above  in  the 
following  formats:  One  hard  copy  with 
original  signature,  and  one  electronic 
copy  via  e-mail  (acceptable  file  format: 


WordPerfect.  Word,  or  Rich  Text  files 
(in  IBM-PC/Windows  95/98  format). 
Those  providing  written  comments  and 
who  attend  the  meeting  are  also  asked 
to  bring  25  copies  of  their  comments  for 
public  distribution. 

General  Information — Additional 
information  concerning  the  Science 
Advisory  Board,  its  structure,  function, 
and  composition,  may  be  found  on  the 
SAB  Website  (http://wH'H\epa.gov/sab] 
and  in  The  FY  1999  Annual  Report  of 
the  Staff  Director  which  is  available 
from  the  SAB  Publications  Staff  at  (202) 
564^533  or  via  fax  at  (202)  501-0256. 
Committee  rosters,  draft  Agendas  and 
meeting  calendars  are  also  located  on 
our  website. 

Meeting  Access — Individuals 
requiring  special  accommodation  at 
SAB  meetings,  including  wheelchair 
access  to  the  conference  room,  should 
contact  the  DFO  at  least  five  business 
days  prior  to  the  meeting  so  that 
appropriate  arrangements  can  be  made. 

Dated:  lunt'  1,  2(100 
Donald  G.  Barnes. 

Staff  Dirprtor.  Scipnce  Advisory-  Board 
iFR  Do(    00-14410  FilRd  6-7-00;  8:4.t  am) 
BILLING  CODE  6S60-50-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-00648A;  FRL-6591-7] 

Pesticides;  List  of  Pests  of  Significant 
Public  Health  Importance;  Extension  of 
Comment  Period 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice;  extension  of  comment 

period. 

summary:  On  March  29,  2000,  EPA 

issued  a  notice  of  availability  for  the 
draft  Pesticide  Registration  Notice  paper 
titled:  "List  of  Pests  of  Significant 
Public  Health  Importance."  The 
comment  period  would  have  ended  May 
30.  2000.  In  order  to  solicit  additional 
public  comment.  EPA  has  decided  to 
extend  the  comment  period  to  July  30, 
2000 

DATES:  Comments,  identified  by  docket 
control  number  OPP-00648.  must  be 
received  by  EPA  on  or  before  July  30, 
2000. 

ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.C.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA.  it  is  imperative 
that  vou  identify  docket  control  number 
OPP^0648  in  the 
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subject  line  on  the  first  page  of  your 
response. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kevin  Sweeney,  Registration  Division 
(7505C).  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency.  1200 
Pennsylvania  Ave..  NW..  Washington, 
DC  20460;  telephone  number;  (703) 
305-5063;  fax  number:  (703)  305-6596; 
e-mail  address;  sweeney.kevin@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

L  General  Information 

A.  Does  This  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general,  but  may  be  of  particular 
interest  to  manufacturers  of  pesticides 
intended  for  use  against  public  health 
pests,  and  those  responsible  for  public 
health  programs  involved  in  the  control 
or  regulation  of  public  health  pests. 
Since  other  entities  may  also  be 
interested,  the  Agency  has  not 
attempted  to  describe  all  the  specific 
entities  that  may  be  affected  by  the 
notice  being  made  available  today.  If 
you  have  any  questions  regarding  the 
applicability  of  the  notice  to  a  particular 
entity,  consult  the  person  listed  in  the 
"FOR  FURTHER  INFORMATION 
CONTACT"  section. 

B.  How  Can  I  Get  Additional 
Information.  Including  Copies  of  This 
Document  or  Other  Related  Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document  and 
the  draft  Pesticide  Registration  Notice 
from  the  EPA  Home  Page  at  the 
following  web  address;  http;// 
www.epa.gov/opppmsdl/PR — Notices/ 
index. html#2000.  You  can  also  go 
directly  to  the  Federal  Register  listings; 
http://www.epa.gov/fedrgstr/. 

2.  Fax  on  demand.  You  may  request 
a  faxed  copy  of  the  draft  science  policy 
paper,  as  well  as  supporting 
information,  by  using  a  faxphone  to  call 
(202)  401-0527.  Select  item  6125  for  the 
paper  titled  "List  of  Pests  of  Significant 
Public  Health  Importance."  You  may 
also  follow  the  automated  menu. 

3.  In  person.  The  official  record  for 
this  notice,  as  well  as  the  public 
version,  has  been  established  under 
docket  control  number  OPP-00648, 
(including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of  any 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  from  the 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Rm.  119, 
Crystal  Mall  #2,  1921  Jefferson  Davis 


Highway,  Arlington,  VA,  from  8:30  a.m. 
to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  PIRIB 
telephone  number  is  (703)  305-5805. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA.  it  is 
imperative  that  you  identify'  docket 
control  number  OPP-00648  in  the 
subject  line  on  the  first  page  of  your 
response. 

1 .  By  mail.  Submit  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs 
(OPP),  Environmental  Protection 
Agency,  1200  Pennsylvania  Avenue., 
NW.,  VVashington,  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB). 
Office  of  Pesticide  Programs  (OPP). 
Environmental  Protection  Agency,  Rm. 
119,  Crystal  Mall  #2,  1921  Jefferson 
Davis  Highway,  Arlington.  VA.  The 
PIRIB  is  open  from  8:30  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is  (703) 305-5805. 

3.  Electronically.  You  may  submit 
your  comments  electronically  by  e-mail 
to:  "opp-docket@epa.gov."  or  mail  your 
computer  disk  to  the  address  identified 
above.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encry'ption.  Comments  and  data  will 
also  be  accepted  on  standard  computer 
disks  in  WordPerfect  6.1/8.0  or  ASCII 
file  format.  All  comments  in  electronic 
form  must  be  identified  by  the  docket 
control  number  OPP-00648.  Electronic 
comments  may  also  be  filed  online  at 
many  Federal  Depository-  Libraries. 

D.  How  Should  I  Handle  CBI  That  I 
Want  To  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 


submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice. 

n.  What  Action  Is  EPA  Taking? 

The  Agency  has  issued  the  draft 
Pesticide  Registration  Notice  titled  "List 
of  Pests  of  Significant  Public  Health 
Importance"  and  solicited  comments  on 
it.  The  background  on  this  document 
can  be  found  in  the  previous  Federal 
Register  notice  published  on  March  29. 
2000  (65  FR  16615)  {FRL-6498-2)  Due 
to  a  need  to  gain  additional  public 
comment.  EPA  has  decided  to  extend 
the  comment  period  to  July  30.  2000. 

List  of  Subjects 

Environmental  protection.  Public 
health  pests.  Public  health  pesticides. 

Dated:  lune  1.  2000. 
Marcia  E.  Mulkey, 

Director.  Office  of  Pesticide  Programs 

(FR  Dor.  00-14498  Filed  6-7-00;  8:4.t  am) 

BILUNG  COOe  6560-50-F 


FEDERAL  TRADE  COMMISSION 

Granting  of  Request  for  Early 
Termination  of  ttie  Waiting  Period 
Under  the  Premerger  Notification 
Rules 

Section  7A  of  the  Clayton  Act.  15 
U.S.C.  18a.  as  added  by  Title  II  of  the 
Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976,  requires 
persons  contemplating  certain  mergers 
or  acquisitions  to  give  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consummation  of  such  plans.  Section 
7A(b)(2)  of  the  Act  permits  the  agencies, 
in  individual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration 
and  requires  that  notice  of  this  action  be 
published  in  the  Federal  Register. 

The  following  transactions  were 
granted  early  termination  of  the  waiting 
period  provided  by  law  and  the 
premerger  notification  rules.  The  grants 
were  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  for  the  Antitrust  Division  of  the 
Department  of  Justice.  Neither  agency 
intends  to  take  any  action  with  respect 
to  these  proposed  acquisitions  during 
the  applicable  waiting  period. 
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Trans  No. 


Acquinng 


Acquired 


Entities 


Transactions  Granted  Early  Termination — 05/08/2000 


20002875 
20002896 

20002958 
20002959 


20002961 
20002962 
20002970 
20002976 
20002979 
20002983 

20002990 
20002995 
20002997 

20002998 

2000301 1 


CGW  Southeast  Parlners  IV.  LP 
Genzyme  Corporation 


Johnston  Industnes. 
Leslie  Koo    


IrK; 


Joseph  Littleiohn  and  Levy  Fund  11   L  P 
Unilever  N  V  


Fisher  Holdings.  Inc 
S  Dame!  Abraham  . 


CMGI,  Inc   

Pnmedia,  Inc 
MTD  Products.  Inc  . 
Bill  Gross'  Idealab' 
InfoSpace  com,  Inc 
Peter  J   King  


Pnmedia,  Inc  

CMGI.  Inc    

Ryobi  Limited  

eve  com,  Inc 
IQorder  com.  Inc 
Peter  J   King  


Pequot  Pnvate  Equity  Fund  II.  L  P 
Starmark  Holdings,  LL  C 
Morgenthaler  Partners  VI.  L  P    


Inverness/Phoenix  Partners  LP 


_L 


Arthur  L  Allen 


SkyOnline,  Inc      

Roger  S  Ralph 

Aziech  Technology  Partners, 


Inc 


PennCorp  Financial  Group,  Inc 

in-possession 
Viasott,  Inc    


debtor- 


Johnston  Industnes,  Inc 

Synpac  (North  Carolina).  Inc 

Synpac  Pharmaceuticals  (UK.),  Ltd. 

Fisher  Holdings,  Inc 

Siim  Fast  Foods  Company 

Slim  Fast  Nutritional  Foods.  LLC  ,  Sun 
Nutritional,  Inc. 

Pnmedia.  Inc 

CMGI,  Inc 

Ryobi  Outdoor  Produts,  Inc. 

eve  com,  Inc 

IQorder  com,  Inc. 

Sunrise  International  Leasing  Corpora- 
tion 

SkyOnline,  Inc 

Four  Sports,  Inc. 

Copel,  LLC;  Fortran  Corp:  Mahon  Com- 
munication Corporation 

PennCorp  Financial  Group,  Inc  ,  debtor- 
in-possession 

Viasott,  Inc 


Transactions  Granted  Early  Termination — 05/09/2000 


20002933 
20002934 
20002973 


Cap  Gemini  S  A  

Emst  &  Young  U  S   LLP 
HoUobs.com,  Ltd  


Emst  &  Young  U  S  LLC  |  Emst  &  Young  U.S.  LLC. 

Cap  Gemini  S  A  Cap  Gemini  5. A. 

Resumix,  Inc    .  Resumix,  Inc. 


20002833 
20002893 
20002946 
20002964 


20002965 


Transactions  Granted  Early  Termination— 05/10/2000 


CMGI.  Inc    '  AdAuction  com,  Inc 

Rexam  PLC   i  American  National  Can  Group,  Inc 

Anadarko  Petroleum  Corporation  Union  Pacific  Resources  Group,  Inc 

Conseco,  Inc  Forlis  (B) 


Conseco.  Inc 


~T 

AdAuction  com,  IrK 

American  National  Can  Group,  Inc 
Union  Pacific  Resources  Group,  Inc. 
Ardiel  Insurance  Servk;e,  Inc 
I  Associated   California   State   Ins    Agen- 
cies, Inc 

Fortis  (NL)  N  V   Ardiel  Insurance  Service,  Inc 

Associated    California    State    Insurance 
Agencies,  IrK. 


Transactions 

Granted  Early  Termination— 05/11/2000 

20002800 

Neoforma  com   Inc         

Eclipsys  Corporation      

Eclipsys  Corporation 

20002834 

Intergraph  Corporation  

3Dlabs  Inc  Ltd           

3Dlabs.  Inc  Ltd 

20002835 

3Dlabs   Inc  Ltd               

Intergraph  Corporation  

Baptist  Health  Hospitals  and  Health  Sys- 

Intergraph Corporation. 

Anzona  Networt<  Development.  Inc 

20002884 

Morgan    Stanley    Dean    Witter 

Capital 

Partners  IV.  L  P 

tems.  Inc 

Arrowhead     Community     Hospital     and 

Medical  Center,  Inc 
Bethany  Enterpnses,  Inc 
.  CRV.  Inc 
Phoenix    Baptist   Hospital   and   Medical 

Center,  Inc 
Pleasant  Properties,  Inc 

20002887 

The  Williams  Companies   Inc 

Paul  G   Allen 

Robert  J   Gourley   

SBC  Communications   Inc          

SBCI-Pacific  Networks,  Inc 

20002905 

Cablevision  Systems  Corporation  

Cablevision  of  Michigan,  Inc 
HPS,  Inc 

20002937 

HPS   Inc                        

20002940 

Jay  L   Wertheimer  

Laguna  Corporation    

Laguna  Corporation 

20002956 

Deutsche  Lufthansa  AG        

William  L   Walker  

Robert  M   Kent              

Bizjet   Intemational   Sales  and  Support. 

20002985 

Cecil  Van  Tuyl       

Inc 
Kenny  Kent  Cfievrolet.  Inc 

20002988 

Westburne   Inc 

Eureka  Holdings.  Inc   

Eureka  Hokjings,  Inc 

20002993 

The  Bank  of  New  York  Company 

Inc 

ING  Groep  N  V     

BHF  Secunties  Corporation. 

20002994 

Koninklijke  Ahold  nv     

Peapod,  Inc                                 

Peapod,  Inc 

20002999 

RSTW  Parlners  III   LP  

Packaging  Services  Incorporated 

Packaging  Services  Incorporated 
Six  Flags  Automotive.  Inc 
Westside  Automotive.  Inc 

20003013 

AutoNation   Inc       

Lawrence  Konieczny      

20003019 

President   and   Fellows   of   Harva 
lege 

rd   Col- 

Randall  M   Hass  

T  0  Hass  Holding  Co  .  Inc. 

Transactions  Granted  Early  Termination — 05/12/2000 


1 9994584 


Allied  Waste  Industries,  Inc  Vivendi  S  A  '  CBF,  IrK. 
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19994585 


20002793 
20002869 
20002904 


Vivendi  S  A  

Projekt  Finanz  Consult  GmbH 
Hewlett-Packard  Company  .. 
Waste  Connections,  Inc 


Allied  Waste  Industries.  Inc 

A.  Ahlstrom  Corporation  .... 

Zymed,  Inc  

Allied  Waste  Industries,  Inc 


Noble  Road  Landfill.  Inc 

Supenor  of  Missouri   Inc. 

Supenor  of  Ohio.  Inc 

Supenor  Services.  Inc 

Sycamore  Landfill.  Inc 

Amencan  Disposal.  Inc 

BFI  Waste  Systems  of  North  America 

Inc 
County  Disposal.  Inc 
Ahlstrom  Machinery  Corporation 
Zymed.  Inc 
BFI  Waste  Systems  of  North  Amenca. 

Inc. 
Waste  Connections  of  Kansas.  Inc. 


Transactions  Granted  Early  Termination — 05/15/2000 


20002847 
20002882 
20002891 
20002899 
20002915 
20002953 

20002954 
20002977 
20002980 
20002987 
20003001 

20003005 

20003006 

20003021 

20003063 
20003072 
20003097 
20003107 

20002936 
20002967 

20002969 
20002989 
20003008 
20003010 


20003012 


Province  Healthcare  Company  

General  Electric  Company 

Ashtead  Group  PLC  

NewSouth  Holdings,  Inc  

Wind  Point  Partners  IV,  LP  

Credit  Suisse  First  Boston  Equity  Part- 
ners, L.P. 

Grace  Investments,  Ltd  

Fortress  Investments  Fund  LLC  

Timothy  F.  Corwin   

SGEGroupe  

Bernard  &  Audre  Rapoport  

Kirtland  Capital  Partners  III  LP  


New  American  Healthcare  Corporation 

Atlas  Copco  AB  

Rentokil  Initial  pic 

Frank  B.  Stewart,  Jr 

Northstar  Health  Services,  Inc  

CTC  Communications  Group,  Inc   


Illinois  Superconductor  Corporation  

Brookdale  Living  Communities,  Inc  

Kemp  Biddulph  

Michael  Baker  Corporation  

PennCorp  Financial  Group,  Inc.,  debtor- 
in-possession. 
Vincent  A.  Morano  


Kirtland  Capital  Partners  III  LP  i  Christopher  J.  Morano 


The  Profit  Recovery  Group  Intemational, 
Inc. 

Severn  Trent  PIc  

Tribune  Company  

UnitedHealth  Group  Incorporated 

Koninklijke  Philips  Electronics  N  V  !  TriMedia  Technologies,  Inc 


EPS  Solutions  Corporation 

Kevin  P.  Murphy  

Hollywood.com,  Inc 

ChannelPoint,  Inc  


NAHC  of  Wyoming.  Inc 

Atlas  Copco  Rotoflow.  Inc 

BET  USA.  Inc 

UniversalCom,  Inc 

Northstar  Health  Services.  Inc 

CTC  Communications  Group.  Inc 

Illinois  Superconductor  Corporation 
Brookdale  Living  Communities.  Inc. 
Biddulphland.  Inc 
Baker  Support  Services.  Inc 
PennCorp  Financial  Group.  Inc     debtor- 
in-possession 
Essex  Crane,  Inc 
Essex  Crane  Rental  Corp 
Essex  Crane,  Inc. 
Essex  Crane  Rental  Corp 
TSL  Services.  Inc 

Hydra-Stop.  Inc. 
Hollywood.com.  Inc. 
ChannelPoint.  Inc. 
TriMedia  Technologies  Inc 


Transactions  Granted  Early  Termination — 05/16/2000 


Telscape  International,  Inc  |  Pointe  Communications  Corporation  

Ledcor,  Inc  I  GlobeNet   Communications   Group   Lim- 

j      ited. 

TSG  Capital  Fund  III  LP  !  Telscape  Intemational.  Inc  

Solectron  Corporation  j  Nortel  Networks  Corporation  


Jerome  Seydoux 

Babcock  International  Group  PLC 


Thyssen  Krupp  AG 


Ivex  Packaging  Corporation 
Calvin  Bamford,  Jr  


Linda  E.  Moore 


Pointe  Communications  Corporation 

GlobeNet  Communications  Group  Lim- 
ited 

Telscape  International.  Inc 

Nortel  Networks  Corporation 

Ultra  Pac.  Inc 

Globe  Acquisition  Corp  d/b/a  Burelbach 
industnes  Corp 

Globe  International.  Inc. 

Globe  Machine  Manufacturing  Company. 

Stahl  Specialty  Company. 


Transactions  Granted  Early  Termination — 05/1 7/2000 


20002981 
20003014 
20003016 
20003017 
20003023 

20003026 

20003035 
20003039 
20003049 
20003051 

20003053 
20003054 
20003058 
20003059 


Intemational  Paper  Company  Champion  International  Corporation 

Cablevision  Systems  Corporation  Chum  Limited 

NEC  Corporation   

Mitsubishi  Electric  Corporation  

Calpine  Corporation  


Bechtel  Group,  Inc 


Newco 

Newco  

Den  norske  stats  oljeselskap  as 


Madison   Dearborn  Capital  Partners 
LP. 

John  Hancock  Financial  Services,  Inc  ...     MCN  Energy  Group.  Inc  

Oak  Hill  Capital  Partners,  LP  GATX  Corporation  

Vedior  NV  , I  Acsys,  Inc  

Cecil  Van  Tuyl  The  Estate  of  Abram  Misle,  Deceased 


I  Dr  Otto  Happel Sumner  M.  Redstone 

'  Dr.  Otto  Happel I  Time  Wamer,  Inc  

Meritor  Automotive,  Inc Arvin  Industries.  Inc  

I  Arvin  Industries,  Inc  I  Meritor  Automotive,  Inc 


Champion  Intemational  Corporation 

MuchMusic  USA  Venture 

Newco 

Newco 

Statoil   Energy   Power,    Inc     and  Celtic 

Power  Corporation 
©Link  Holdings,  Inc. 

COBISA-Person  Limited  Partnership 

GATX  Corporation 

Acsys.  Inc 

Par1<  Place  Chevrolet  &  Imports,  Inc 

Parte  Place  Pontiac-Cadillac-GMC  Inc 

WF  Cinema  Holdings.  LP. 

WF  Cinema  Holdings.  LP. 

Arvin  Industnes.  Inc 

Meritor  Automotive.  Inc. 
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20003061    .1  Westvaco  Corporation  IMPAC  Group.  Inc  

20003064  Bill  Gross   Idealab!  „ PayMyBills  com,  Inc      

20003070  Safeway   Inc        GroceryWorks  com.  Irx:  

20003073  Novell,  Inc     CMGI   Inc 

20003075    .     I  Robert  Andy  Carl  M  and  Mane  T  Bouckaert 


20002984 
20003020 

20003048 
20003055 
20003069 
20003080 

20003081 
20003083 
20003084 
20003086 
20003087 
20003089 
20003090 
20003091 
20003092 
20003095 
20003100 
20003109 
20003119 

20003120 


IMPAC  Group,  Inc 
PayMyBills  com,  Inc 
GroceryWorks  com,  Inc 
CMGion,  Inc 
Epsiion  Products  Company. 


Transactions  Granted  Early  Termination — 05/18/2000 


Interconex   Inc 

Texas  Freezer  Company, 


Inc 


Interdean  Group  Limited 
Peninsular  and  Oriental  Steam  Naviga- 
tion Company  , 

Telia  A  B  „ I  Apex  Global  Information  Services. 

World  Access,  Inc  Joseph  D  Fail  , 

Intorma  Group  pic  „ The  BISYS  Group,  Inc  

Galen  Holdings  PLC      Duke  University    


Inc 


Professor  Kurt  Jenny  

ABRY  Broadcast  Partners  III,  L  P  

TCV  III  (Q)   L  P  

Nortrax,  Inc    „„..,„.,^ _... 

Nortrax,  Inc    „„...„„.....„. 

Nortrax   Inc  „ „ 

CSR  Limited   

St   Ives  pic 

VSAA  Communications  Partners  II,  LP  .. 

REMEC   Inc  

MGC  Communications   Inc  

Heywood  Williams  Group  PLC 

Hicks.  Muse    Tale  &  Furst  Equity  Fund 

III,  LP 
Illinois  PCS.  LLC   .._ 


Dr   Helmut  List  

Kelso  Investment  Associates  V,  L.P  ... 

eLoyalty  Corporation  

Donald  Neidetcher  

Roger  N   Michaud 

K  C   Canary-Clifton  Park,  Inc     

Leppert  Concrete  Products,  LLC  

Joseph  H  Weiss 

Third  Millennium  Communications.  Inc 

SkyOnline,  Inc  

Pnmary  NetworV  Holdings,  Irx:  

Fastec  Industrial  Corp         

Top  Line  Electronics  Corporation  


Interconex,  Inc 

Texas  Freezer  Company,  Inc 

Apex  Global  Information  Services.  Inc, 

Pnme  TEC  International,  Inc 

BISYS  Research  Services,  Inc 

Applied  Clinical  Concepts.  Inc 

Duke  Clinical  Research  Institute 

AVL  Medical  Instruments  AG 

Cygnus  Business  Media  Holdings.  Inc 

eLoyalty  Corporation 

METCO 

METCO 

K  C  Canary-Clitton  Park,  Inc 

Leppert  Concrete  Products,  LLC. 

Packard  Press,  Inc 

Third  Millennium  Communications,  IrK. 

SkyOnline,  Inc 

Pnmary  Network  Holdings,  Inc 

Fastec  Industrial  Corp 

Top  Line  Electronics  Corporation 


Spnnt  Corporation 


J_ 


Spnnt   Spectrum    L  P 
Equipment  Co  .  LP 


Spnnt    Spectrum 


Transactions  Granted  Early  Termination— 05/19/2000 


20001681  Healtheon/A/VebMD  Corporation    Quintiles  Transnational  Corp    ,. 

20001682  Quintiles  Transnational  Corp         Healtheon/WebMD  Corporation 

20003050  INGGroepNV    |  Acsys.  Inc  


_L 


ENVOY  Corporation 
Healtheon/WebMD  Corporation 
Acsys.  Inc 


Far  FurthtT  Infnnutition  Contnrt: 
.SanclrH  M   f'nav  nr  Part  i-llenH  P 
Fieldinj^,  Contact  R(^pr»!.s('ntativt's. 
FedtTdl  Tradt!  (iiiinmi.ssinn,  F'rt!Int!r^pr 
Nutificatioii  Offiiic.  BuriMU  of 
Compftition,  Rnoin  ;U):t,  Wa.shin^t()n. 
ix:  20580.  (202)  .i2t)-:n()t) 

llv  iliri'i  l](iM  lit  till'  ( ,1 1  in  nil  SMI  111, 
Donald  S.  Clark. 
Sri  rrl<ir\ 

|KK1)<)(     (Id    144')(l  Kilcil  »>    ~    *)(!,  H  4.'.  ,mi| 
BILLING  CODE  67SO-01   M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Canters  for  Disease  Control  and 
Prevent  ton 

[Program  Announcement  00127] 

Developing  a  Model  System  for  the 
Collection,  Analysis,  and 
Dissemination  of  Data  on  Genetic 
Tests;  Notice  of  Availability  of  Funds 

A.  Purpose 

Tho  (iciitiTS  for  Discisf  rontrnl  .ind 
Prevention  ((iD(i)  diinouncti.s  the 


availability  of  fiscal  vear  (FY)  2000 
funds  for  a  coop<>rative  agreement 
program  for  Developing  a  Model  System 
for  the  Collection,  Analysis,  and 
Di.s.semination  of  Data  on  Cienetic  Tests. 
(;D(;  is  committed  to  achieving  the 
health  promotion  and  disease 
prevention  objectives  of  "Healthy 
People  2010."  a  national  activity  to 
reduce  morbidity  and  mortality  and 
improve  the  (jiialitv  of  life.  This 
announcenient  is  related  to  the  focus 
area  of  Public   Health  Infrastructure.  For 
the  conference  copy  of  "Healthy  People 
2010,  ■  visit  the  Internet  site:  ^http;// 
www.health.gov/healthypeople>. 

The  purpose  of  the  program  is  to 
develop  and  evaluate  a  model  system  to 
assess  the  availability,  cjuality,  and 
usefulness  of  existing  data  on  DNA- 
based  genetic  t(?sts  and  testing 
digorithins  These  data  are  needed  to 
facilit.ite  the  appropriate  transition  of 
genetic  tests  from  investigational 
settings  to  clinical  and  public  health 
prac  tice  By  identifying  data  gaps  and 
needs,  this  project  can  influence  the 
vvav  that  genetic  testing  data  are 
colle<:ted  and  analyzed  in  the  future. 


B.  Eligible  Applicants 

Applications  may  be  submitted  by 
public  and  private  nonprofit 
organizations  and  by  governments  and 
their  agencies;  that  is.  universities, 
colleges,  research  institutions,  hospitals, 
other  public  and  private  nonprofit 
organizations.  State  and  local 
governments  or  their  bona  fide  agents, 
and  federally  recognized  Indian  tribal 
governments.  Indian  tribes,  or  Indian 
tribal  organizations. 

Note:  i'ublu  Law  104-65  states  that  an 
iirgHniiTrtliiin  described  in  section  !i()l(()(4)  of 
the  Interndl  Revnnue  Code  of  1986  that 
engages  in  lobbying  ai  tiviliBs  is  not  eligible 
to  receive  Federal  funds  constituting  an 
award,  grant,  (  ooperative  agreement. 
(  ontracl,  loan,  or  any  other  form. 

C.  Availability  of  Funds 

Approximately  $200,000  is  available 
in  FY  2000  to  fund  one  award.  It  is 
expected  that  the  award  will  begin  on  or 
about  September  30,  2000.  and  will  be 
made  for  a  12-month  budget  period 
within  a  project  period  of  up  to  3  years. 
Funding  estimates  may  change. 

Continuation  awards  within  an 
approved  project  period  will  be  made 
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on  the  basis  of  satisfactory  progress  as 
evidenced  by  required  reports  and  the 
availability  of  funds. 

Use  of  Funds 

Funds  may  not  be  used  to  support 
genetic  testing  or  generate  new  genetic 
test  results. 

D.  Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
will  be  responsible  for  the  activities 
under  1.  (Recipient  Activities),  and  CDC 
will  be  responsible  for  the  activities 
listed  under  2.  (CDC  Activities).  Please 
see  Addendum  II  (in  the  application  kit) 
for  important  additional  information. 

1.  Recipient  Activities 

a.  Develop  a  comprehensive  plan 
including  time-phased  and  measurable 
objectives  and  proposed  methods  for 
implementing  and  evaluating  the 
project. 

b.  Identify  all  applicable  laws  and 
develop  procedures  to  protect 
confidentiality  and  maintain  the 
anonymity  of  all  test  results. 

c.  Using  experts,  identify  three  DNA- 
based  tests  to  guide  in  the  finding, 
collection,  and  analysis  of  relevant  data 
(published  and  unpublished). 

d.  Evaluate  the  availability,  quality, 
and  usefulness  of  data,  identify  data 
gaps  and  needs,  and  design  simple  and 
common  data  formats  that  support 
pooled  analysis  and  comparison  among 
studies. 

e.  Determine  the  core  data  elements 
needed  (test-  and  population-specific) 
and  assess  the  analytic  validity,  clinical 
validity  and  clinical  utility  of  the 
studied  genetic  tests. 

f  Develop  and  test  a  model  system  for 
actively  collecting,  analyzing,  and 
disseminating  aggregate  data. 

g.  Evaluate  the  model  system  and 
summarize  its  strengths  and  limitations 
in  transitioning  genetic  tests  to  clinical 
and  public  health  practice  and  describe 
possible  future  enhancements. 

h.  Publish  and  disseminate  results. 

2.  CDC  Activities 

a.  Provide  technical  assistance  and 
oversight  of  all  project  activities. 

b.  Assist  in  identifying  DNA  test 
experts  to  participate  in  collaborative 
analysis. 

c.  Provide  scientific  guidance  in 
establishing  selection  criteria  for  the 
genetic  tests  to  be  studied. 

d.  Present  project  findings  to  relevant 
agencies  and  the  Secretary's  Advisory 
Committee  on  Genetic  Testing. 

e.  Provide  staff  expertise  in  the 
implementation  of  the  model  system  to 
be  developed. 


E.  Application  Content 

Use  the  information  in  the  Program 
Requirements.  Other  Requirements,  and 
Evaluation  Criteria  sections  to  develop 
the  application  content.  Your 
application  will  be  evaluated  on  the 
criteria  listed,  so  it  is  important  to 
follow  them  in  laying  out  your  program 
plan.  The  narrative  should  be  no  more 
than  25  single-spaced  pages,  printed  on 
one  side,  with  one  inch  margins,  and 
unreduced  font.  The  application  must 
be  submitted  unstapled  and  unbound. 

F.  Submission  and  Deadline 

Submit  the  original  and  five  copies  of 
PHS-398  (OMB  Number  0925-0001) 
(adhere  to  the  instructions  on  the  Errata 
Instruction  Sheet  for  PHS  398).  Forms 
are  available  in  the  application  kit. 

On  or  before  August  4,  2000  submit 
the  application  to  the  Grants 
Management  Specialist  identified  in  the 
"Where  to  Obtain  Additional 
Information"  section  of  this 
announcement. 

Deadline:  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either: 

(a)  Received  on  or  before  the  deadline 
date;  or 

(b)  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  Objective  Review  Panel.  (Applicants 
must  request  a  legibly  dated  U.S.  Postal 
Service  postmark  or  obtain  a  legibly 
dated  receipt  from  a  commercial  carrier 
or  U.S.  Postal  Service.  Private  metered 
postmarks  shall  not  be  acceptable  as 
proof  of  timely  mailing.) 

Late  Applications:  Applications 
which  do  not  meet  the  criteria  in  (a)  or 
(b)  above  are  considered  late 
applications,  will  not  be  considered, 
and  will  be  returned  to  the  applicant. 

G.  Evaluation  Criteria 

Each  application  will  be  evaluated 
individually  against  the  following 
criteria  by  an  independent  review  group 
appointed  by  CDC. 

1 .  Background  (15  Points) 

The  extent  to  which  the  applicant 
demonstrates  an  understanding  of  the 
program  objectives  by  including  a 
critical  review  of  existing  approaches  to 
assessing  the  performance  of  DNA-based 
tests  in  public  health  applications. 

2.  Qualifications  and  Experience  (25 
Points) 

The  extent  to  which  the  applicant: 

a.  Identifies  a  principal  investigator 
with  demonstrated  ability  to  carry  out 
the  proposed  project. 

b.  Documents  access  to  the  necessary 
administrative,  clinical,  genetic, 
epidemiologic,  laboratory,  data 


management  and  statistical  talent 
needed  to  carry  out  the  project,  and 
c.  Describes  a  project  team  that  is 
experienced  in  collecting,  organizing, 
analyzing,  and  interpreting  DNA-based 
data  on  different  conditions. 

3.  Plan  and  Objectives  (20  Points} 

a.  The  extent  to  which  the  applicant 
presents  a  well-defined  project  plan, 
including  time-phased,  measurable 
objectives. 

b.  The  extent  to  which  the  applicant 
includes  letters  of  support  indicating 
the  nature  and  extent  of  collaboration  of 
key  experts. 

4.  Methods  (25  Points) 

The  extent  to  which  the  applicant 
describes  detailed  methods  for 
implementing  the  project,  including: 

a.  Identifying,  recruiting,  and 
collaborating  with  key  experts. 

b.  Ensuring  data  anonymity  and 
protecting  confidentiality. 

c.  Identify  available  data  for  three 
DNA-based  tests,  identifying  data  gaps. 
and  developing  common  data  formats. 

d.  Determining  core  data  elements 
and  performing  critical  analysis, 

e.  Developing  and  testing  a  system  for 
organizing  and  updating  aggregate  data 
sets,  and  disseminating  results. 

5.  Evaluation  (15  Points) 

The  extent  to  which  the  applicant: 

a.  Describes  a  plan  to  evaluate  the 
ability  of  the  model  to  collect,  analyze, 
and  disseminate  data  on  genetic  tests  to 
facilitate  their  use  in  clinical  and  public 
health  practice,  and 

b.  Provides  an  evaluation  plan  that 
allows  measurement  of  progress  toward 
the  achievement  of  the  stated  objectives, 

6.  Budget  (Sot  Scored! 

The  extent  to  which  the  budget  is 
reasonable,  clearly  justified,  and 
consistent  with  the  intended  use  of 
grant  funds.  All  budget  categories 
should  be  itemized. 

H.  Other  Requirements 

Technical  Reporting  Requirements 

Provide  CDC  with  original  plus  two 
copies  of: 

1.  Annual  progress  reports: 

2.  Financial  status  report,  no  more 
than  90  days  after  the  end  of  the  budget 
period:  and 

3.  Final  financial  and  performance 
reports,  no  more  than  90  days  after  the 
end  of  the  project  period. 

Send  all  reports  to  the  Grants 
Management  Specialist  identified  in  the 
"Where  to  Obtain  Additional 
Information"  section  of  this 
announcement. 

The  following  additional 
requirements  are  applicable  to  this 
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program   For  a  coniplctf  drscTiption  of 
each,  set'  .^(^(if>n(^uln  I  m  the  a[)pli(:ation 
kit 

AR-7     Executive  Order  12372  Review 

AR-9     Paperwork  RihIik  tion  Ac  t 
Requirmnent.s 

AR-IO     .Smoke-Free  VVorkpldi:e 
Requirements 

AR-1 1     Healthy  People  2010 

AR-12     Lobbving  Restrictioii.s 

I.  Authority  and  Catalog  of  Federal 
Domestic  Assistance  Number 

This  program  is  authorized  under 
sections  301  and  317  of  the  Public 
Health  Sen-'ice  Act.  |42  I'  S.fi.  sections 
241  and  247b.  as  amended.  Thetiatalog 
of  Federal  Domestic  Assistance  number 
IS  93.283 

].  Where  To  Obtain  Additional 
Information 

This  and  other  i'.Di.  announcements 
mav  he  downloadiul  through  the  (ilX". 
Home  Page  on  tht-  Internet  at  <  http:// 
www.cdc.gov>  (cli(  k  on  Funding) 
Please  refer  to  Program  Announc  enient 
Number  00127  when  requesting 
information  To  receive  additional 
written  information  and  to  request  an 
application  kit.  call  1-«HH-(;RANT,S4 
( 1-H8H  472-6874).  You  will  be  asked  to 
leave  your  name  and  address  and  will 
be  instructed  to  ideiitifv  the 
announcement  number  (jf  interest. 

If  ynu  have  questions  after  reviewing 
the  contents  of  all  the  doi  uments, 
busmess  rnanagtfment  technical 
assistance  may  be  obtained  from:  Maftie 
B   Iat;kson.  (Irants  Management 
.Specialist.  (Jrants  Management  Hraix  h. 
Procurement  and  (irants  Office,  (ienters 
for  Disease  (lontrol  and  Prevention.  K- 
13,  Room  3000,  2920  Brandywine  Road. 
,\tl.inta.  (;A  30341-tl4«i.  Telephone 
number   77t)-48H-27  IH.  Fmail  address: 
mi|.3@cdc.gov 

For  program  technu  <il  .issistance. 
( ontac  t    Marta  (ivvinii.  .MI).  MPH.  Senior 
Medu  a!  Fpidemiologist,  ( )ffi(  e  of 
(ienctK  s  and  Dise.ise  Preveiitinn, 
Nation. il  Center  for  Fiu  ironmeiit.il 
Health  (Centers  for  Disease  Control  .uid 
Prevention.  k-2H.  4770  Buford 
Highway,  NF.  .Mianta,  f.A  30341-3724. 
Telephone  number   77(V488-3235. 
Km.nl  address   mlglOJc  d(  gov 

I  ).,u-A  luiif  J   jooo 

lohn  I..  VVillidms, 

Ihrri  ti'i   h'nii  iiri'iiifiil  omi  (ininls  Olliir, 
i  c/i.'crs  tnr Ihsfdsfik^nml itrui Prf\rntion 

i<  IM    I 

lhKI)ii(    00    1  44  J4  (lied  6-7-00:  8:45  am) 

BILLING  CODE  4163-  IS- P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

program  Announcement  Number  00141] 

Notice  of  Availability  of  Funds; 
Surveillance  of  Intimate  Partner 
Violence  (IPV) 

A.  Purpose 

The  C'enters  for  Disease  Control  and 
Prevention  (CDC),  announces  the 
availability  of  fiscal  year  (FY)  2000 
funds  for  a  cooperative  agreement 
program  for  Surveillance  of  Intimate 
Partner  Violence  (IPV)  The  purpnse(s) 
of  the  program  announcement  are  (1)  to 
improve  state  injury  surveillance 
capacity  through  the  implementation  of 
the  (Consensus  Recommendations  For 
Injury  Surveillance  In  State  Health 
Departments.  .September  1999  Report, 
for  a  c(3py  of  this  report,  visit  the 
Internet  site:  (http:// 
www  iniuryprevention.org/stipda/s- 
pubs)  and  (2)  to  support  the  integration 
of  population-based  IPV  surveillance 
systems  into  existing  injury  surveillanc:e 
systems  that  will  help  determine  the 
magnitude  of  IPV  in  population 
subgroups,  and  continued  revision  and 
testing  of  uniform  definitions  and 
recommended  data  elements.  This 
program  addres.ses  "Healthy  People 
2010,"  a  national  activity  to  reduce 
morbidity  and  mortality  and  improve 
health.  This  announcement  is  related  to 
the  focus  area  of  Injury  and  Violence 
Prevenfi(m  For  the  conference  copy  of 
■  Healthy  People  2010",  visit  the 
Internet  site  http://www  health. gov/ 
healthypeople 

B.  Eligible  Applicants 

Assistance  will  be  provided  only  to 
the  official  publu  health  departments  of 
States  or  their  bona  fide  agents. 
in(. hiding  the  District  of  Clolumbia.  the 
(  ommonwealth  of  Puerto  Ru:(i.  the 
Virgin  Islands,  the  Commonwealth  of 
the  Northern  Mariana  Islands,  .-Xmerican 
.Samoa.  Cuam.  federally  re(  ognized 
hi(ii<ui  tribal  goyt>rnments,  the 
Ffiirr.ited  .States  of  Micronesia,  the 
Kepublii  of  the  Marshall  Islands,  and 
the  Kepiiblu  of  Palau   States  pre\iouslv 
funded  under  announiemerit  number 
94483     State  In)urv  I'revention 
I'rograms"  are  eligible  to  ap{)l\ 
(Massachusetts.  Michigan  and  Rhode 
Island)  States  previously  funded  under 
.innniiiK  enient  number  99134  ".State 
In)urv  Prevention  F'rograms"  are  not 
eligible  to  iippiv  (Kentui  ky  and 
Oklahoin.i) 


Nole:  Public  Uw  104-«.'i  states  that  an 
organization  describeci  in  section  501(c)(4)  of 
the  Internal  Revenue  Code  of  1986  which 
engages  in  lobbying  ac  tivities  shall  not  be 
eligible  to  rec  eive  Federal  funds  constituting 
an  award,  grant  cooperative  agreement 
contrac  t.  loan,  or  any  other  form 

C.  Availability  of  Funds 

Approximately  Si. 2  million  is 
available  to  fund  up  to  four  awards.  It 
is  expected  that  the  average  award  will 
be  $300,000.  It  is  expected  that  the 
awards  will  begin  on  or  about 
September  30,  2000  and  will  be  made 
for  a  12-month  budget  period  within  a 
project  period  of  up  to  five  years. 
Funding  estimates  may  change. 

Continuation  awards  within  an 
approved  project  period  will  be  made 
on  the  basis  of  satisfactory'  progress,  as 
evidenced  by  required  reports,  and  the 
availability  of  funds. 

D.  Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
will  be  responsible  for  the  activities 
under  (1)  Recipient  Activities,  and  CDC 
will  be  responsible  for  the  activities 
listed  under  (2)  CDC  Activities. 

1    Recipient  Activities 

a.  Enhance  existing  injury 
surveillance  activities  to  support 
Intimate  Partner  Violence  (IPV) 
surveillance  to  identify  victims  and 
occurrences  of  IPV.  including  data 
describing  the  magnitude  of  the  problem 
and  the  extent  of  injuries  (i.e.,  who  is 
affected,  areas  and  persons  at  greatest 
risk,  and  the  type  and  source  of  the 
information  used). 

b.  Enhance  an  existing  injury 
sur\eillance  system,  capable  of  linking 
with  one  or  more  health-related  data 
sources  to  determine  intimate  partner 
violence  incidence  and  prevalence  in 
the  targeted  area  [eg.,  linkage  of 
emergency  department  injurv' 
surveillance  data  or  hospital  discharge 
data  with  health-care  based  IPV 
surveillance  data). 

c    Enhance  the  capacity  for  general 
injury  surveillance  by  incorporating  the 
IPV  surveillance  system  into  other 
existing  injury  surveWlance  systems 

d.  Using  the  Uniform  Definitions  for 
IPV  .Surveillance,  assess  the  feasibility 
of  enhancing  existing  injury 
surveillance  and  integrating  a  subset  of 
the  fifty  recomm.mded  data  elements: 
Uniform  Definitions  and  Recommended 
Data  Elements.  1999:  http:// 
www  cdc.gov/ncipc/pub-res/ 
intimate.html  into  an  existing  health- 
care related  injurv'  surveillance  system. 
Explain  decisions  made  in  selecting  the 
subset  of  50  data  elements. 
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e.  Establish  and  maintain  cooperative 
partnerships  with  key  personnel  of 
potential  data  source  agencies  [e.g.. 
hospitals,  emergency  departments,  etc.). 

f.  Monitor  quality,  representativeness 
and  completeness  of  IPV  surveillance 
data. 

g.  Collect  and  analyze  surveillance 
data. 

h.  Produce  and  distribute  periodic, 
progress  reports  to  appropriate  state  and 
local  agencies,  and  develop  replication 
guidelines  for  future  use  by  other  states 
and  localities. 

i.  Establish  an  advisory  committee  to 
exchange  information  and  increase  the 
likelihood  of  integrated  injury 
surveillance  systems. 

In  addition  to  the  above,  applicants 
should  have  well-developed 
surveillance  capacity  that  includes  the 
ability  to:  (See  Consensus 
Recommendations  for  Injury 
Surveillance  in  State  Health 
Departments — September  1999  Report.) 

a.  Access  the  1 1  core  data  sets 
recommended  for  injury  surveillance. 
The  11  data  sets  eu-e  vital  records  (VR), 
hospital  discharge  data  (HDD),  Fatality 
Analysis  Reporting  System  (FARS),  the 
Behavioral  Risk  Factor  Surveillance 
System  (BRFSS),  the  Youth  Risk 
Behavioral  Surveillance  System 
(YRBSS),  emergency  department  data 
(ED),  medical  examiner  data  and 
coroner  data  (ME),  child  death  review- 
data  (CDR),  the  National  Occupant 
Protection  System  (OPU),  Uniform 
Crime  Reporting  System  (UCR),  and 
emergency  medical  services  data  (EMS). 

b.  Assess  the  completeness  and 
validity  of  the  11  core  data  sets  and 
evaluate  the  surveillance  systems  that 
generated  these  data  using  standard 
evaluation  criteria. 

c.  Link  data  sets, 

d.  Ensure  that  each  injury  event  is 
counted  only  once  when  using  patient 
records. 

e.  Conduct  special  analyses, 

f.  Identify'  and  measure  interim 
program  outcomes. 

g.  Evaluate  state  injury  prevention 
program. 

h.  Use  surveillance  to  support  applied 
research. 

i.  Produce  routine  reports  based  on 
core  data  to  support  the  five 
components  of  a  model  state  injury 
prevention  program:  data  collection  and 
analysis;  program  design, 
implementation,  and  evaluation; 
coordination  and  collaboration; 
technical  support  and  training;  and 
public  policy, 

j.  Develop  and  implement  a 
surveillance  system  for  additional  major 
injur}'  problems  [e.g.,  nonfatal 
interpersonal  violence  including 


intimate  partner  violence,  sexual 
assault,  and  child  abuse). 

k.  Develop  unique  surveillance 
systems  to  meet  the  state's  individual 
data  needs, 

2.  CDC  Activities 

a.  If  needed,  provide  technical 
assistance  in  the  design  of  all  phases  of 
the  IPV  surveillance  programs, 
including  consultation  on  data 
collection  instruments  and  procedures. 

b.  Provide  technical  assistance  in 
developing  a  standardized  approach  to 
surveillance  and  related  evaluation 
activities, 

c.  Provide  consultation  and  assistance 
in  problem  assessment  and  target 
population  identification,  the  evaluation 
of  coverage,  cost,  and  impact  of 
surveillance  activities,  and  design  of 
scientific  protocols. 

d.  Collaborate  in  the  analysis  and 
dissemination  of  IPV  surveillance  data. 

e.  Provide  up-to-date  scientific 
information  about  intimate  partner 
violence  and  coordinate  with  related 
activities  at  CDC's  National  Center  for 
Injur\-  Prevention  and  Control. 

f.  Assist  in  the  transfer  of  information 
and  methods  developed  in  this  program 
to  other  geographical  areas. 

E.  Application  Content 

Use  the  information  in  the  Program 
Requirements,  Other  Requirements,  and 
Evaluation  Criteria  sections  to  develop 
the  application  content.  The  application 
will  be  evaluated  on  the  Evaluation 
Criteria  listed,  so  it  is  important  to 
follow  them  in  laying  out  the  program 
plan.  The  narrative  should  be  no  more 
than  45  double-spaced  pages,  printed  on 
one  side,  with  one  inch  margins,  no 
smaller  than  12  point  Courier  Font. 
Number  each  page  consecutively  and 
provide  a  complete  Table  of  Contents. 
The  total  number  of  pages  should  not 
exceed  60  pages  including  the 
appendix.  No  bound  booklets,  etc, 
should  be  attached. 

In  developing  the  application,  the 
applicant  must  also  include  a  two-page, 
double-spaced  abstract.  In  following  the 
format  shown  below,  the  applicant 
should  also  provide  a  detailed 
description  of  the  first  year  activities 
and  briefly  describe  future-year 
objectives  and  activities. 

Format 

1.  Abstract. 

2.  Background  and  Need, 

3.  Goals. 

4.  Objectives, 

5.  Methodology, 

6.  Evaluation. 

7.  Coordination  and  Collaboration. 

8.  Project  Management  and  Staffing. 


9.  Budget. 

10.  Human  Subjects. 

11.  Other  Requirements  and 
Attachments. 

F,  Submission  and  Deadline 

Application:  Submit  the  original  and 
two  copies  of  PHS  5161-1  (OMB 
Number  0937-0189).  Forms  are  in  the 
applicaticn  kit.  On  or  before  August  8, 
2000,  submit  the  application  to  the 
Grants  Management  Specialist 
identified  in  the  "Where  to  Obtain 
Additional  Information"  section  of  this 
announcement. 

Deadline:  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either: 

(a)  Received  on  or  before  the  deadline 
date:  or 

(b)  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  independent  review  group. 
(Applicants  must  request  a  legibly  dated 
U.S.  Postal  Service  postmark  or  obtain 

a  legibly  dated  receipt  from  a 
commercial  carrier  or  U.S.  Postal 
Service.  Private  metered  postmarl  s  shall 
not  be  acceptable  as  proof  of  timely 
mailing.) 

Late  Applications:  Applications 
which  do  not  meet  the  criteria  in  (a)  or 
(b)  above  are  considered  late 
applications,  will  not  be  considered, 
and  will  be  returned  to  the  applicant. 

G.  Evaluation  Criteria 

Each  application  will  be  evaluated 
individually  against  the  following 
criteria  by  an  independent  review  group 
appointed  by  CDC. 

1.  Abstract  (Not  To  Exceed  Two  Pages! 
l\ot  Scored) 

The  extent  to  which  the  applicant 
summarizes  the  existing  injur>- 
surveillance  system,  the  proposed  IPV 
surveillance  system,  and  the  proposed 
integration  of  the  IPV  system  into  the 
injurv'  surveillance  system. 

2.  Background  and  Need  (15  Points) 

a.  The  extent  to  which  the  applicant 
documents  the  magnitude  of  the 
intimate  partner  violence  problem  in  the 
applicant's  targeted  area,  and  provides  a 
profile  of  the  persons  and  groups  at 
greatest  risk. 

b.  The  extent  to  which  the  applicant 
documents  its  current  activities  and 
previous  experiences  in  injury 
surveillance,  intimate  partner  violence 
surveillance,  evaluation,  and 
coordination  with  other  agencies  and 
potential  partners. 

c.  The  extent  to  which  the  applicant 
documents  the  current  capacity  and 
demonstrates  the  existence  of  a  well- 
developed  injury  surveillance  system  to 
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collmrt  duii  link.  htMlth  ri'lattul  ddta, 
what  information  i.s  < Dliccfed  and  what 
(lata  sourctis  an?  u.sod.  f  ^.  Hospital 
di.schargn  data.  tMiiergencv  dt'partmt'iit 
data,  anil  emer^jumv  services  data,  hIc 

3  (kHiIsllO  PnintsI 

a.  The  extent  to  whu;h  thi;  applicant 
states  specific  goals  that  indicate  where 
the  applu;ant  anticipates  the  integration 
of  intimate  partner  violence  into  the 
existing  injnrx'  surveillance  system  will 
be  at  the  end  of  the  five-vear  project 
period. 

b  The  extent  to  whi(  h  the  applicant 
describes  and  provides  evidence  of  its 
willingnt!ss  and  ability  to  undertake 
related  projects  to  exj)and  the  (:a[)acitv 
of  the  IPV  surveillance  system  should 
additional  funds  become  avadable 

4  Objeitivfs  I  l.'i  t'luntsl 

a.  The  extent  to  whl(  h  the  applii  ant 
states  specific.  time[)h,ised.  measur.ible 
and  achievable  objectives 

b  The  extent  to  which  the  apj)lii  <int 
relates  the  objectives  dire(  tlv  to  the 
project  goals  and  the  use  of  winous 
health-related  infornMtion  souries. 
effort  to  achievt!  representativeness, 
surveillance  system  ev.iluation, 
collaboration,  .ind  detnonstrates  the 
utility  of  the  surveillance  system  in 
replication  efforts. 

.5  Mcthodoloiiv  120  Points) 

a  The  extent  to  whi(  h  the  appli(  ant 
do(  uments  the  (  a[)<icitv  of  the  existing 
iii|urv  surveillanc  e  system:  the  proj)osed 
ll'V  surveillaiK  e  system;  and  the 
proposed  integration  of  the  intimate 
partner  violent  e  siirveillaiK.e  svNtem 
into  the  injury  surveillance  system 

b.  The  extent  to  which  the  applicant 
describes  specific  a(  tivities  that  are 
proposed  to  achieve  ea(  h  of  the  program 
objectives  during  the  budget  period. 

c.  The  extent  to  which  the  applicant 
provides  a  time-line  which  indit:ates 
when  each  ai  tivity  and  preparations  for 
activities  will  o(  i  tir 

d  The  extent  to  vvhu  h  the  ap[ili(:ant 
provides  evidence  of  an  organizational 
chart  that  represents  the  actual  stru(  ture 
of  the  integrated  II'V  injury  surveillance 
system  oper.iting  organi/ation  and  its 
placement  within  the  organiz.itional 
units  with  existing  junsdu  tion  .inii 
.mthority  over  other  iiijur\'  surveillan(  c 
systems 

e.  The  extent  to  vvhu  h  the  applicant 
provides  evidence  it  has  met  the  V.\M. 
Policy  requirements  regarding  the 
inclusion  of  women,  ethnu  .  and  r.K  i,il 
groups  in  the  proposed  research. 

H   h'yiihicitici}  115  Piunts} 

a   The  extent  to  which  the  .ipplii  ,iiit 
(Uvsi  ribes  the  methods  and  design  to  be 


used  to  evaluate  the  integrated  subset  of 
the  IP\'  surveillance  system  into  the 
injur\-  surveillance  system,  including 
what  will  be  evaluated,  data  to  be  used. 
wh(i  will  perform  the  evaluation  and  the 
time  it  will  take  {timeline}  to  do  the 
evaluation. 

b.  The  extent  to  which  the  applicant 
provides  evidence  of  staff  availability, 
•expertise,  and  capacity  to  evaluate 
surveillance  activities. 

7  Coordination  and  Collaboration  110 
Points! 

a  The  extent  to  whic:h  the  applicant 
des<:rib<>s  the  relationship  between  the 
program  and  other  organizations, 
agenc  les.  and  health  department  units 
that  will  relate  to  the  program  or  which 
conduct  related  activities 

b  The  extent  to  whii  h  applicant 
[irovides  evidence  of  collaboration  with 
ac.ddemic  institutions,  public:  safety 
officials,  or  with  other  agencies.  In 
addition,  the  extent  to  whic:h  the 
applicant  describes  responsibilities  and 
composition  of  the  surveillance 
advisory  committee 

8.  Projatt  Mtmat't^nu'nt  and  Staffing  (15 
Points  I 

a.  The  extent  to  which  the  applicant 
documents  the  experience  in  the 
management  of  intimate  partner 
violenc:e  surveillance.  ,ind  describes  the 
roles  and  responsibilities  of  the  project 
director,  epidemiologist,  and  each  staff 
member,  including  a  dc^scription  of  staff 
with  appreciable  experience  in  other 
injury  surveillance  systems  expected  to 
work  in  the  integrateci  surveillance 
system 

b  The  extent  to  which  the  applicant 
describes  the  allocation  of  staff  to  the 
activities  outlined  in  the  Methodology 
section. 

c.  The  extent  to  which  the  applicant 
includes  letters  in  the  appendix  from 
(Mc:h  c:ollaborating  consultant  or  outside 
agenc  y  stating  their  willingness  and 
ability  to  fulfill  the  proposed 
responsibilities. 

<i  Budget  (Mot  Scomd) 

The  extent  to  which  the  budget 

recpiesl  is  clearly  (;xplained,  adequately 
justified,  reasonable,  sufficicmt.  and 
consistent  with  the  stated  objectives  and 
planned  activities. 

1(1  Human  Suhicrt  IS'ot  Storfdl 

a  The  (!xtent  to  which  the  applicant 
describes  the  degree  to  which  human 
subjects  may  be  at  risk. 

b  The  extent  to  which  the  applicant 
dt'sc  ribes  assurances  that  all  activities 
will  conform  to  the  requirements  of  45 
CFK  part  4t) 


H.  Other  Requirements 

Technical  Reporting  Requirements 

Provide  CDC  with  original  plus  two 
copies  of: 

1.  Semi-annual  progress  reports. 

2.  Financial  status  report,  no  more 
than  90  days  after  the  end  of  the  budget 
period. 

3.  Final  financial  and  performance 
reports,  no  more  than  90  days  after  the 
end  of  the  project  period. 

Send  all  reports  to  the  Grants 
Management  .Spec:ialist  identified  in  the 
"Where  to  Obtain  Additional 
Information"  section  of  this 
announcement. 

Projects  that  involve  the  collection  of 
information  from  10  or  more  individuals 
and  funded  by  a  resulting  cooperative 
agreement  will  be  subject  to  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act 

The  following  additicmal 
requirements  are  applicable  to  this 
program.  For  a  complete  description  of 
eac:h,  see  Addendum  in  the  application 
package. 

AR-1     Human  Subjects  Requirements 
AR-2     Requirements  for  Inclusion  of 

Women  and  Racial  and  Ethnic 

Minorities  in  Research 
AR-7     Executive  Order  12372  Review 
AR-9     Paperwork  Reduction  Act 

Requirements 
AR-10     Smoke-Free  Workplace 

Requirements 
.\R-1 1     Healthy  People  2010 
■\R-12     Lobbying  Restrictions 
AR-1 3     Prohibition  on  Use  of  CDC 

Funds  for  Certain  Gun  Control 

Activities 

I.  Authority  and  Catalog  of  Federal 
Domestic  Assistance  Number 

This  program  is  authorized  under 
sections  301(a).  317(k)(2).  and  391- 
394A  [42  U.S.C.  241(a),  247b(k)(2).  and 
280b-280b-3l  of  the  Public  Health 
Service  Act  as  amended. 

).  Where  To  Obtain  Additional 
Information 

This  and  other  CDC  announcements 
are  available  through  the  CDC  homepage 
on  the  Internet  at:  http://www.cdc.gov. 
To  receive  additional  written 
information  and  to  request  an 
application  kit.  call  1-888-GRANTS4 
(1-888  472-6874).  You  will  be  asked  to 
leave  your  name  and  address  and  will 
be  instructed  to  identify  the  program 
announcement  number  (00141). 

If  you  have  questions  after  reviewing 
the  contents  of  all  the  documents, 
business  management  assistance  may  be 
obtained  from:  Joanne  Wojcik.  Lead, 
Grants  Management  Specialist, 


Announcement  #00141.  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention.  Room  3000. 
2920  Brandvwine  Road.  Atlanta.  GA 
30341-4146.  Telephone  number  (770) 
488-2717. 

For  program  technical  assistance, 
contact:  John  D.  Hemphill.  National 
Center  for  Injun,'  Prevention  and  Control 
Centers  for  Disease  Control  and 
Prevention.  4770  Buford  Highway.  NE. 
Mailstop  K60,  Atlanta,  GA  30341, 
Telephone  (770)  488-1285.  Email 
address:  jdh2@cdc.gov.  FAX  (770)  488- 
1011 

Ualtd:  junt-  2.  2000. 
John  L.  Williams. 

nirf(  tor.  Procurpment  anil  (irants  Offict'. 
CentiTs  for  Disfasr  Control  and  Prevention 
ICDCI. 

|FR  Ui)(    00-1442.T  Filed  b-7-00:  8:4.5  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Announcement  Number  00066] 

Using  Private  Provider  Partnerships  To 
Strengthen  the  Immunization  Message; 
Notice  of  Availability  of  Funds; 
Amendment 

A  notice  announcing  the  availability 
of  Fiscal  Year  2000  funds  to  fund  a 
cooperative  agreement  program  with 
national  private  provider  organizations 
which  was  published  in  the  Federal 
Register  on  May  1.  2000,  [Vol.  65.  No. 
84.  Pages  25334-25336).  The  notice  is 
amended  as  follows: 

On  page  25335.  Third  Column,  under 
Section  F.  Submission  and  Deadline,  the 
submission  due  date  is  revised  to  read 
on  or  before  July  18.  2000. 

Dateti:  June  2.  2000. 
)ohn  L.  Williams, 

Director.  Procurement  and  Grants  Office. 
Centers  for  Disease  Control  and  Prevention 
ICDCI. 

|FR  Doc   00-14426  Filed  6-7-00:  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Dermatologic  and  Ophthalmic  Drugs 
Advisory  Committee;  Notice  of  Meeting 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice. 


This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FD  \).  At  least  one  portion  of  the 
meeting  will  be  closed  to  the  public. 

Name  of  Committee:  Dermatologic 
and  Ophthalmic  Drugs  Advison,- 
Committee. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on 
FDA's  regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  June  29.  2000.  from  8:30  a.m. 
to  5:30  p.m.  and  on  June  30.  2000.  from 
8:30  a.m.  to  5:30  p.m. 

Location:  Holiday  Inn,  Versailles 
Ballrooms  I  and  II.  8120  Wisconsin 
Ave..  Bethesda.  MD. 

Contact:  Tracy  K.  Riley  or  Angie 
Whitacre,  Center  for  Drug  Evaluation 
and  Research  (HFD-21).  Food  and  Drug 
Administration.  5600  Fishers  Lane. 
Rockville,  MD  20857.  301-827-7001.  or 
FDA  Advisory  Committee  Information 
Line.  1-800-741-8138(301^43-0572 
in  the  Washington.  DC  area),  code 
12534.  Please  call  the  Information  Line 
for  up-to-date  information  on  this 
meeting.  Current  information  may  also 
be  accessed  on  the  Internet  at  the  FDA 
Website.  www.FDA.GOV. 

Agenda:  On  June  29.  2000.  during  the 
initial  open  session,  the  committee  will 
discuss  new  drug  application  (NDA)  20- 
010.  LotrisoneTM  Lotion  (clotrimazole/ 
betamethasone  diproprionate). 
Schering-Plough,  Inc..  for  treatment  of 
tinea  pedis,  tinea  cruris,  and  tinea 
corporis;  and  NDA  20-996.  Dermex  IF'^i 
Ointment  (zinc  oxinate),  Dermex 
Pharmaceuticals.  Limited  Liability 
Corp..  for  treatment  of  actinic  keratosis, 
basal  cell  carcinoma,  and  squamous  cell 
carcinoma.  On  June  30.  2000,  the 
committee  will  discuss  NDA  21-026. 
(miconazole  nitrate.  USP  0.25%) 
ointment,  Johnson  &  Johnson  Consumer 
Companies,  Inc.,  for  treatment  of  diaper 
dermatitis. 

Procedure:  On  June  29,  2000.  from  10 
a.m.  to  5:30  p.m.  and  on  June  30.  2000. 
from  8:30  a.m.  to  5:30  p.m..  the  meeting 
is  open  to  the  public.  Interested  persons 
may  present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  June  21.  2000.  Oral 
presentations  from  the  public  will  be 
scheduled  between  approximately  10 
a.m.  and  10:30  a.m.  on  June  29.  2000. 
and  between  approximately  8:30  a.m. 
and  9:30  a.m.  on  June  30,  2000.  Time 
allotted  for  each  presentation  may  be 
limited.  Those  desiring  to  make  formal 
oral  presentations  should  notify  the 
contact  person  before  June  21.  2000.  and 
submit  a  brief  statement  of  the  general 


nature  of  the  evidence  or  arguments 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
requested  to  make  their  presentation. 

Closed  Committee  Deliberations:  On 
June  29,  2000.  from  8:30  a.m.  to  10  a.m.. 
the  meeting  will  be  closed  to  permit 
discussion  and  review  of  trade  secret 
and/or  confidential  information 
regarding  pending  investigational  new 
drug  applications  issues  (5  U.S.C. 
552b(c)(4)). 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisor\-  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  Ma\  31.  2000 
Linda  A.  Suydam. 

Senior  Associate  Commissioner. 

|FR  Doc ,  00-14461  Filed  6-7-00:  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Gastroenterology  and  Urology  Devices 
Panel  of  the  Medical  Devices  Advisory 
Committee;  Notice  of  Meeting 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice. 

This  notice  announces  a  forthcoming 
meeting  of  a  public  advisorv'  committee 
of  the  Food  and  Drug  Administration 
(FDA).  The  meeting  will  be  open  to  the 
public. 

Name  of  Committee:  Gastroenterology 
and  Urology  Devices  Panel  of  the 
Medical  Devices  Advisory  Committee. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on 
FDA's  regulator.'  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  June  19.  2000.  10  a.m  to  5  p.m. 

Location:  Hilton.  Salons  D  and  E.  620 
Perry  Pkwy..  Gaithersburg.  MD. 

Contact  Person:  Majy  J.  Cornelius. 
Center  for  Devices  and  Radiological 
Health  (HFZ-470).  Food  and  Drug 
Administration.  9200  Corporate  Blvd.. 
Rockville.  MD  20850.  301-594-2194. 
ext.  118.  or  FDA  Advisor)'  Committee 
Information  Line.  1-800^741-8138 
(301-443-0572  in  the  Washington.  DC 
area),  code  12523.  Please  call  the 
information  Line  for  up-to-date 
information  on  this  meeting. 

Agenda:  The  committee  will  discuss, 
make  recommendations,  and  vote  on  a 
premarket  approval  application  for  a 
device  for  the  treatment  of  obesity. 

Procedure:  Interested  persons  may 
present  data,  information,  or  views. 
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orally  i>r  in  writing,  on  is.sues  pfuidinK 
h«»f()rt'  th»'  committtM'  VVritt«Mi 
submissions  iiidV  !>«'  niad»>  to  the  contact 
person  bv  |unt«  12,  2()0()  Oral 
presentations  from  the  publi(   will  be 
scheduled  between  approximate! v  10 
am  and  10  :U)  a  n»  .  and  bt'fwm'n 
approximately  •'  -'0  p  m  and  4  p  in 
Time  allotted  for  each  presentation  may 
be  limiteil  Those  desiring;  to  make 
formal  oral  presentations  should  notify 
the  contact  person  before  lune  12,  2t)00, 
and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  anil  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  requested  to  malte 
their  presentation. 

FDA  regrets  that  it  was  uoahle  to 
publish  this  notice  LS  days  prior  to  the 
lune  19.  2000.  (iastroenterology  and 
Urology  Devices  Panel  of  the  Medical 
Devices  Advisory  (lomniitte*;  meeting. 
Because  the  agency  believes  there  is 
some  urgency  to  bring  this  issue  to 
public  discussion  ami  (jualifit'd 
members  of  the  Oastroenterologv  and 
Urology  Devices  VaiwI  of  the  Medical 
Devices  Advisory  (Committee  were 
available  at  this  time,  the  (Commissioner 
of  Food  and  Drugs  concluded  that  it  was 
in  the  public  interest  to  hold  this 
meeting  even  if  there  was  not  sufficient 
time  for  the  customary  l.S-day  public 
notice 

Notice  of  this  meeting  is  given  undc?r 
the  Federal  Advisor\'  (iommittee  Act  (,S 
.I'.S.C.  app   2) 

1).iI.mI    lun.'  1,  JIMIil 
I.inda  ,'\.  Suydam, 

Sflii'T  AssiK  uitr  I  .ii/N.'n/s.'./nfifT 

|FK  1)<H    (,(l-I4  ni  tii.'ii  f>-7-00;  8:4.S  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Technical  Electronic  Product  Radiation 
Safety  Standards  Advisory  Committee; 
Notice  of  Meeting 

AGENCY:  Food  and  Drug  Administration, 

HHS 

action:  Notice. 

This  notice  annoiinc:es  a  forthcoming 
met!ting  of  a  public;  advisory  c;ommittee 
of  the  Food  and  Drug  Administration 
(FDA).  The  meeting  will  be  opcui  to  the 
public. 

\'(imp  of  (A)ininittt'f:  Technical 
ElcJCtronic;  Product  Radiation  Safety 
StantJards  Advisory  (loinmiftee. 

Cit'ntTuI  Function  of  thf  I'.ommittee 
To  provide  advice  on  technical 


feasibility,  reasonableness,  and 
practicality  of  performance  standards 
for  electronic  products  to  control  the 
(•mission  of  radiation  under  42  L'.S.C. 
2H;if(n(i)(A). 

/AUe  and  Time  The  meeting  will  be 
held  on  lune  21,  2000,  8:30  a.m.  to  5 
p  m  ,  and  |une  22,  2000,  8:;J0  a.m.  to  12 
noon 

Location  Quality  Suites,  Potomac  II 
and  III.  3  Research  Ct.,  Rockville.  MD. 

(Jontact  Person:  Ohan  H.  Suleiman. 
(Center  for  Devices  and  Radiological 
Health  (HFZ-240).  Food  and  Drug 
Administration.  1350  Piccard  Dr., 
Ro<;kville.  MD  20850.  301-594-3332,  or 
FDA  Advisory  Committee  Information 
Line.  l-«00-741-8138  (301-443-0572 
in  the  Washington,  DC  area),  code 
12399  Please  call  the  Information  Line 
for  up-to-date  information  on  this 
meeting. 

A/ienda:  On  |une  21,  2000.  the 
committee  will  discuss:  (1)  A  reproposal 
for  amendments  to  the  performance 
standard  for  lasers  (part  1040  (21  CFR 
pari  1O40)),  (2)  amendments  being 
c  onsidered  for  the  sunlamps  standard 
(part  1040).  and  hear  (3)  a  presentation 
addressing  nonmedical  ionizing 
radiation  sec:urity  systems.  (4)  a 
presentation  ccmceming  computed 
tomography  fluoro.scopy  ((T)  and  the 
Year  2000  Nationwide  Evaluation  of  X- 
Rav  Trends  Survey  of  CT.  On  June  22. 
2000,  the  committee  will  hear:  (1)  An 
update  on  the  reenginwring  of  the 
radiological  health  program  at  the 
Center  for  Devices  and  Radiological 
Health,  (2)  a  presentation  on 
manufacturers'  rtKjuirements  and  the 
medic:al  device  approval  process,  and 
(3)  a  presentation  regarding  how 
ultrasound  diathermy  (21  CFR  part 
1050)  is  regulated  by  FDA. 

Procedure  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
befcjre  the  c:ommittee.  Written 
submissions  may  be  made  to  the  contact 
person  by  [une  16,  2000  Oral 
presentations  from  the  public  will  be 
sc  heduled  on  )une  21.  2000.  between 
approximately  11  a.m.  and  11:20  a.m.. 
and  between  approximately  1:45  p.m. 
<ind  2:05  p.m.  Oral  presentations  from 
the  public:  will  be  scheduled  on  June  22. 
2000,  between  approximately  10:30  a.m. 
and  11  a.m.  Time  allotted  for  each 
presentation  may  be  limited  Those 
desiring  to  make  formal  oral 
presentations  should  notify'  the  contact 
person  before  [une  IB.  2000.  and  submit 
a  brief  statement  of  the  general  nature  of 
the  evidence  or  arguments  they  wish  to 
present,  the  names  and  addresses  of 
proposed  participants,  and  an 
indication  of  the  approximate  time 
requested  to  make  their  presentation. 


FDA  regrets  that  it  was  unable  to 
publish  this  notice  15  days  prior  to  the 
June  21.  2000,  Technical  Electronic 
Product  Radiation  Safety  Standards 
Advisory'  Committee  meeting.  Because 
the  agency  believes  there  is  some 
urgency  to  bring  these  issues  to  public 
discussion  and  qualified  members  of  the 
Technical  Electronic  Product  Radiation 
Safety  Standards  Advisory  Committee 
were  available  at  this  time,  the 
Commissioner  of  Food  and  Drugs 
concluded  that  it  was  in  the  public 
interest  to  hold  this  meeting  even  if 
there  was  not  sufficient  time  for  the 
customary  15-day  public  notice. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
use.  app.  2). 

Dated   lune  1,  2000. 
Linda  A.  Suydam, 
Senior  Associate  Commissioner. 
IKK  D<)(    00-14369  Filed  &-7-00;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
([k>cket  No.  000-1267] 

Draft  "Guidance  for  Industry: 
Recommendations  for  DorK>r 
Questioning  Regarding  Possible 
Exposure  to  Malaria;"  Availability 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACnON:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  draft  guidance 
document  entitled  "Guidance  for 
Industry:  Recommendations  for  Donor 
Questioning  Regarding  Possible 
Exposure  to  Malaria"  dated  May  2000. 
The  draft  guidance  document  provides 
recommended  questions  for  deferral  of 
donors  at  increased  risk  for  malaria.  The 
guidance  document  also  provides  the 
recommendations  for  donor  questioning 
regarding  travel  to  vacation  resorts 
located  in  malarious  regions.  The  draft 
guidance  document  currently  being 
announced,  when  finalized,  will  replace 
the  recommendations  in  the  guidance 
entitled  "Recommendations  for  Deferral 
of  Donors  for  Malaria  Risk"  dated  July 
26,  1994. 

DATES:  Submit  written  comments  on  the 
draft  guidance  to  ensure  their  adequate 
consideration  in  preparation  of  the  final 
document  by  September  6,  2000. 
ADDRESSES:  Submit  written  requests  for 
single  copies  of  "Guidance  for  Industry: 
Recommendations  for  Donor 


Questioning  Regarding  Possible 
Exposure  to  Malaria"  dated  May  2000  to 
the  Office  of  Communication.  Training, 
and  Manufacturers  Assistance  (HFM- 
40),  Center  for  Biologies  Evaluation  and 
Research  (CBER),  Food  and  Drug 
Administration,  1401  Rockville  Pike, 
Rockville.  MD  20852-1448,  Send  one 
self-addressed  adhesive  label  to  assist 
the  office  in  processing  your  requests. 
The  document  may  also  be  obtained  by 
mail  by  calling  the  CBER  Voice 
Information  System  at  1-800-835-4709 
or  301-827-1800,  or  by  fax  by  calling 
the  FAX  Information  System  at  1-888— 
CBER-FAX  or  301-827-3844,  See  the 
SUPPLEMENTARY  INFORMATION  section  for 
electronic  access  to  the  draft  guidance 
document. 

Submit  written  comments  on  the 
document  to  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852. 
FOR  FURTHER  INFORMATION  CONTACT: 
Valerie  A.  Butler,  Center  for  Biologies 
Evaluation  and  Reseeu-ch  (HFM-17), 
Food  and  Drug  Administration,  1401 
Rockville  Pike,  Rockville,  MD  20852- 
1448,  301-827-6210. 
SUPPLEMENTARY  INFORMATION! 

I.  Background 

FDA  is  announcing  the  availability'  of 
a  draft  guidance  document  entitled 
"Guidance  for  Industry: 
Recommendations  for  Donor 
Questioning  Regarding  Possible 
Exposure  to  Malaria"  dated  May  2000. 
The  draft  guidance  document 
recommends  questions  to  be  asked  of 
donors  to  determine  possible  exposure 
to  malaria.  The  draft  guidance 
document  also  provides 
recommendations  for  deferral  of  donors 
for  malarial  risk.  The  recommendations 
apply  only  to  donations  containing 
intact  Red  Blood  Cells  or  platelets. 
Donations  used  for  preparing  plasma  or 
plasma  derivatives  devoid  of  intact  Red 
Blood  Cells  or  platelets  are  excluded. 
The  draft  guidance  document  currently 
being  announced,  when  finalized,  will 
replace  the  recommendations  in  the 
guidance  entitled  "Recommendations 
for  Deferral  of  Donors  for  Malaria  Risk" 
dated  July  26,  1994, 

The  draft  guidance  document 
represents  the  agency's  current  thinking 
on  malarial  risks  for  prospective  donors. 
It  does  not  create  or  confer  any  rights  for 
or  on  any  person  and  does  not  operate 
to  bind  FDA  or  the  public.  An 
alternative  approach  may  be  used  if 
such  approach  satisfies  the 
requirements  of  the  applicable  statute, 
regulations,  or  both.  As  with  other 
guidance  documents,  FDA  does  not 


intend  this  document  to  be  all-inclusive 
and  cautions  that  not  all  information 
may  be  applicable  to  all  situations.  The 
document  is  intended  to  provide 
information  and  does  not  set  forth 
requirements. 

II.  Comments 

The  draft  guidance  document  is  being 
distributed  for  comment  purposes  only 
and  is  not  intended  for  implementation 
at  this  time.  Interested  persons  may 
submit  to  the  Dockets  Management 
Branch  (address  above)  written 
comments  regarding  this  draft  guidance 
document.  Submit  written  comments  to 
ensure  adequate  consideration  in 
preparation  of  the  final  document  by 
September  6,  2000.  Two  copies  of  any 
comments  are  to  be  submitted,  except 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  the  brackets  in 
the  heading  of  this  docimient.  A  copy  of 
the  document  and  received  comments 
are  available  for  public  examination  in 
the  Dockets  Management  Branch 
between  9  a.m,  and  4  p.m.,  Monday 
through  Friday. 

III.  Electronic  Access 

Persons  with  access  to  the  Internet 
may  obtain  the  document  at  http:// 
www. fda.gov/cber/guidelines, htm. 

Dateci:  May  18,  2000. 
Margaret  M.  Dotzel, 

Acting  Associate  Commissioner  for  Policy 
(PR  Doc.  00-14371  Filed  6-7-00;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 
[Document  Identifier:  HCFA-10003] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

agency:  Health  Care  Financing 
Administration. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995.  the 
Health  Care  Financing  Administration 
(HCFA).  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions: 


(2)  the  accuracy  of  the  estimated 
burden:  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology-  to 
minimize  the  information  collection 
burden. 

Type  of  Information  Collection 
Request:  New  Collection. 

Title  of  Information  Collection: 
Medicare  +  Choice  Beneficiary  Appeal 
Notices.  "Notices  of  Denial  of  Medical 
Services."  "Notice  of  Denial  of  Request 
for  Pav^ment"  and  Supporting 
Regulations  in  42  CFR  422.568. 

Form  No.:  HCFA-10003  (OMB#  0938- 
NEW), 

Use:  This  collection  includes  two 
Medicare  +  Choice  appeal  notices. 
Denial  of  Serv'ice  and  Denial  of 
Payment.  Pursuant  to  the  Social 
Security  Act  Section  1852(g)(1)(B).  M^-C 
organizations  are  required  to  issue 
notices  to  Medicare  managed  care 
beneficiaries  when  a  request  for  either 
medical  service  or  payment  is  denied. 
Additionally,  the  notices  inform 
beneficiaries  of  their  right  to  file  an 
appeal. 

All  M-t-C  organizations  will  be 
required  to  use  these  forms.  Neither  the 
Health  Care  Financing  Administration 
(HCFA)  nor  the  M-t-C  organizations  will 
use  such  notices  to  collect  and  analyze 
data  on  M-i-C  beneficiar\'  appeals.  They 
are  for  information  purposes  only. 

Frequency:  On  occasion. 

Affected  Public:  Business  or  other  for- 
profit  and  Individuals  or  Households. 

Number  of  Respondents:  29.892. 

Total  Annual  Responses:  29.892. 

Total  Annual  Hours:  2.994. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  HCFA's  Web 
Site  address  at  http://www.hcfa.gov/ 
regs/p rdact95.htm,  or  E-mail  your 
request,  including  your  address,  phone 
number.  OMB  number,  and  HCFA 
document  identifier,  to 
Paperwork@hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  60  days  of  this  notice  directly  to 
the  HCFA  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
HCFA,  Office  of  Information  Services. 
Security  and  Standards  Group,  Division 
of  HCFA  Enterprise  Standards, 
Attention:  Dawn  Willinghan,  Room  N2- 
14-26.  7500  Security  Boulevard. 
Baltimore,  Maryland  21244-1850. 
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lohn  P  Burke  III. 

HCFA  Hrport'i  Clraniiii  ,■  ( )tth  rr.  HCtA  i  >tti(  c 
of  Ii)lt>rnuiti(n\  Sfn  u  fs.  St-t  iintv  iind 
Stnntiords  (imiif).  /'n  is/on  n/  flth'A 
y.ntiTpnsf  Sttiii<iiir<i'. 

IKK  Doi    ()(>-I44">l  [lUnl  t>  07  00.  H  4.".  diiil 
BILUNO  COOC  4120~03-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 
[Document  Mentifter:  HCFA-23S4] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  Health  Cm-  F'lnaiK  iri^ 
Admini.stratiuii 

In  (.ompliancr  with  the  rtujiiirfint'iit 
of  s«H:ti()n  .15r)H((  )(2)(A)  of  fhi' 
Paperwork  Kfiluifioii  Act  of  IVJ^Jf).  th<' 
Health  (iare  FinaiK  inj^  Administration 
(HCFA).  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summarv  of  proposed 
collections  for  publu  comment 
InteresltMl  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspet  t  of  this 
(:()llet:tion  of  information,  mcludini.;  anv 
of  the  following  sub|e(  ts   ( 1 )  The 
ne(  essitv  and  utility  of  the  proposed 
information  colle(  tion  for  the  proper 
performanc  e  of  the  ageiu  \'s  fuiK  tions. 
(2)  the  accuracy  of  the  estimated 
burden.  |:i)  ways  to  enhani  e  the  (|u.dit\ . 
utility,  and  clarity  of  the  information  to 
b«'  collected;  ,ind  (4)  the  use  of 
automated  loUt'c  tion  lei  linupies  or 
other  forms  of  information  technology  to 
minimi/.e  the  information  (  ollection 
burden 

Tvpf  of  liiformiitinn  Cnllfi  tii)n 
tifqurst  Extension  of  ,i  i  urrentlv 
approved  colltntion. 

Titlf  i>l  Infonmitioii  (.'.nUntion  Third 
Party  Premium  Hilling  KtHjuesi  .ind 
Supporting  Kegui.itions  m  42  CFK 
4()H  (i. 

Fonu  .v..    MCF.X   2  1H4  (OMH  ()h.)H- 
00411. 

f'sf  The  Third  Party  Premium  Hilling 
Request  is  used  as  an  aiithori/.<ition  form 
to  designate  that  a  family  memhiT  or 
other  interested  party  rei  eive  the 
Medicare  premium  bill  .md  \u\\  it  on 
behalf  of  a  Medicare  benefii  lary 

h'rr({Ufn(V  On  o(  (  asion. 

Afffi  tt'il  Puhln  Individuals  or 
Households; 

S'unibiT  of  Ht'sponHrnts   1 5 .000; 

Total  AniUKil  Hrspoitsrs    ir>, ()()(). 

Total  AiuuKil  Houm  f>.25() 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 


proposed  paperwork  collections 
referenced  above,  access  HCFA's  Web 
Site  address  at  http://www.hcfa.gov/ 
regs/prdact95.htm.  or  E-mail  your 
re<iuest.  including  your  address,  phone 
number.  OMB  number,  and  HCFA 
document  identifier,  to 
Paperwork@hc;fa.gov.  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  60  days  of  this  notice  directly  to 
the  HCF.A  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
H(-'FA.  Office  of  Information  Services, 
Security  and  Standards  Group.  Division 
of  H(;FA  Enterprise  Standards. 
Attention:  Dawn  Willinghan,  Room  N2- 
14-26.  7500  Se(  urity  Boulevard. 
Haltimore.  Maryland  21244-1850. 

D.ll.nl    \t,i\     10    JOOO 

lohn  P   Burke  III. 

IK  l\  Hrpart-.  I  .li'imiiur  i)ffH;'r.  HCFA  Officv 
lit  Intiinriotiiut  .Sfn/irs.  Scrunfi  iinii 
Sf(j;i(/(iny>.  (rnuj/i.  l)n  is/ori  ol  H(  FA 
Fntfrpri'ir  Standards 

MR  Dm    00-  144^2  lili'd  t.-~-0(i.  H  4'.  am] 
BILUNO  COOC  4120-03-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

[Document  Identifier:  HCFA-216] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

agency:  Health  Care  Finant  ing 
.*\dministration 

In  compliance  w  ith  the  requirement 
of  section  .lS06(c)(2)(A)  of  the 
Paperwork  Rediu  tion  .^ct  of  1995.  the 
Healthcare  Finani  iiig  .Administration 
(HCF.M.  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  piroposed 
(  oilec  tions  for  public  comment. 
Interested  persons  are  invited  to  send 
cimiments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
(  ollection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  c;ollection  for  the  proper 
performanc:e  of  the  agency's  functions; 
(2)  the  ac  (  urac:y  of  the  estimated 
burden.  (.<)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
he  toilet  ted;  and  (4)  the  use  of 
automated  e;ollec:tion  techniques  or 
other  forms  of  information  t»>chnology  to 
minimize  the  information  collection 
burden 


Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection; 

Title  of  Information  Collection:  Or^an 
Procurement  Organization/ 
Histocompatibility  Laboratory 
Statement  of  Reimbursable  Costs, 
Manual  Instructions  and  Supporting 
Regulations  Contained  in  42  CFR  413.20 
and  413.24; 

Form  No.:  HCFA-216  (OMB  No. 
0938-0102); 

[  'se:  This  form  is  required  by  statute 
for  participation  in  the  Medicare 
program.  The  information  is  used  to 
determine  reasonable  costs  incurred  to 
fiirnish  treatment  to  End  Stage  Renal 
Disease  (ESRD)  patients  by  Organ 
Procurement  Organizations  and 
Histocompatibility  Laboratories. 

Frequency:  Annually; 

Affected  Public:  Business  or  other  for- 
profit.  Not-for-profit  institutions,  and 
State.  Local  or  Tribal  Government; 

Sumber  of  Respondents:  108; 

Total  Annual  Responses:  108; 

/Yours.  4.860 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  c:ollections 
referenced  above,  access  HCFA's  Web 
Site  address  at  http://www.hcfa.gov/ 
regs/prdact95.htm.  or  E-mail  your 
request,  including  your  address,  phone 
number.  OMB  number,  and  HCFA 
document  identifier,  to 
Paperwork@hcfa  gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  60  days  of  this  notice  directly  to 
the  HCF.A  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
HCFA.  Offic:e  of  Information  Services. 
Security  and  Standards  Group.  Division 
of  HC;FA  Enterprise  Standards. 
Attention:  Dawn  Willinghan.  Room  N2- 
14-26.  7500  Security  Boulevard. 
Baltimore.  Maryland  21244-1850. 

L)iite(i    Mav  M).  2000 
lohn  P.  Burke  III. 

HCFA  Rrports  Clfomnrp  Officer.  HCFA  Office 
lit  Information  Sfnirrs,  Security  and 
Standards  Croup.  Division  of  HCFA 
Entvrpnse  Standards 
jFR  Doc.  00-14453  Filed  6-7-00;  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 

Rsh  and  Wildlife  Service 

Notice  of  Receipt  of  Applications  for 
Permit 

The  following  applicants  have 
applied  for  a  permit  to  conduct  certain 
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activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  Section 
10(c)  of  the  Endangered  Species  Act  of 
1973,  as  amended  (16  U.S.C.  1531,  et 
seq.y. 

Applicant:  Chicago  Zoological  Park, 
Brookfield  Zoo,  Brookfield.  IL.  PRT- 
805165. 

The  applicant  requests  a  permit  to 
import  50  blood,  fecal  and  urine 
samples  from  50  of  the  following 
animals:  Black  rhinoceros  [Diceros 
bicornis],  African  wild  dogs  (Lycaon 
pictus).  and  Cheetah  [Acinonyx  jabatus]. 
The  samples  are  being  collected  by  the 
Ministry  of  Environment  and  Tourism. 
Windhoek,  Namibia  and  will  be 
imported  for  scientific  research. 

Applicant:  James  Robbins.  Harwood 
Heights,  IL,  PRT-027986. 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  (Damaliscus  pygargus 
dorcas]  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa, 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 

Applicant:  John  D.  Pearson.  Long 
Grove.  IL.  PRT-027538. 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  [Damaliscus  pygargus 
dorcas)  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa, 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 

Applicant:  David  B.  Cull.  Yanktown, 
SD,  PRT-028159. 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  (Damaliscus  pygargus 
dorcas)  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa, 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 

Applicant:  Smithsonian  Institution, 
Washington.  DC,  PRT-027997. 

The  applicant  requests  a  permit  to 
import  from  Guyana  study  skins  and 
associated  frozen  tissue  samples 
obtained  from  five  wild  caught  red 
siskin  [Carduelis  cuculatta).  The 
specimens  were  collected  and  will  be 
imported  for  scientific  research. 

Applicant:  Ursula  Bechert.  Oregon 
State  University,  Corvallis,  OR.  PRT- 
023519. 

The  applicant  requests  a  permit  to 
import  blood  samples  from  Asian 
elephants  (Elepbas  maximus)  collected 
from  captive-held  specimens  at  the 
Bowmanville  Zoo,  Ontario,  Canada,  for 
scientific  research. 


Marine  Mammal 

The  public  is  invited  to  comment  on 
the  following  application  for  a  permit  to 
conduct  certain  activities  with  marine 
mammals.  The  application  was 
submitted  to  satisfy  requirements  of  the 
Marine  Mammal  Protection  Act  of  1972, 
as  amended  (16  U.S.C.  1361  et  seq.)  and 
the  regulations  governing  marine 
mammals  (50  CFR  18). 

Applicant:  Gordon  F.  Kolling, 
Hermosa,  SD,  PRT-028025. 

The  applicant  requests  a  permit  to 
import  a  polar  bear  (Ursus  maritimus) 
sport-hunted  from  the  Northern 
Beaufort  sea  polar  bear  population. 
Northwest  Territories.  Canada  for 
personal  use. 

Applicant:  William  C.  McClure. 
Pittsburgh.  PA,  PRT-027989. 

The  applicant  requests  a  permit  to 
import  a  polar  bear  (L'rsus  maritimus) 
sport-hunted  from  the  Lancaster  Sound 
polar  bear  population,  Northwest 
Territories,  Canada  for  personal  use. 

Applicant:  George  H.  Brimhall. 
Paradise  Valley,  AZ,  PRT-027988. 

The  applicant  requests  a  permit  to 
import  a  polar  bear  (L'rsus  maritimus) 
sport-hunted  from  the  McClintock 
Channel  polar  bear  population. 
Northwest  Territories.  Canada  for 
personal  use. 

Applicant:  John  T.  Shillingburg, 
Riviera  Beach,  PL,  PRT-027987. 

The  applicant  requests  a  permit  to 
import  a  polar  bear  [Ursus  maritimus) 
sport-hunted  from  the  Northern 
Beaufort  Sea  polar  bear  population. 
Northwest  Territories.  Canada  for 
personal  use. 

Applicant:  Dennis  Lord.  Woodstock. 
GA.  PRT-027525. 

The  applicant  requests  a  permit  to 
import  a  polar  bear  (L'rsus  maritimus) 
sport-hunted  from  the  McClintock 
Channel  polar  bear  population, 
Northwest  Territories.  Canada  for 
personal  use. 

Applicant:  Stanley  S.  Golub.  Chester. 
NJ.  PRT-028044. 

The  applicant  requests  a  permit  to 
import  a  polar  bear  (L'rsus  maritimus) 
sport-hunted  from  the  Lancaster  Sound 
polar  bear  population.  Northwest 
Territories,  Canada  for  personal  use. 

Applicant:  Kevin  Small,  Bakersfield. 
CA,  PRT-027926. 

The  applicant  requests  a  permit  to 
import  a  polar  bear  (L^rsus  maritimus) 
sport-hunted  from  the  Lancaster  Sound 
polar  bear  population,  Northwest 
Territories,  Canada  for  personal  use. 

Applicant:  John  Martin.  Forest  Hill. 
MD.PRT-022471. 


The  applicant  requests  a  permit  to 
import  a  polar  bear  [Ursus  maritimus) 
sport-hunted  from  the  Fox  Basin  polar 
bear  population.  Nunavut.  Canada  for 
personal  use. 

Written  data  or  comments  should  be 
submitted  to  the  Director,  U.S.  Fish  and 
Wildlife  Service.  Office  of  Management 
Authority.  4401  North  Fairfax  Drive, 
Room  700.  Arlington.  Virginia  22203 
and  must  be  received  by  the  Director 
within  30  days  of  the  date  of  this 
publication. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act.  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  to  the 
following  office  within  30  days  of  the 
date  of  publication  of  this  notice:  U.S. 
Fish  and  Wildlife  Service.  Office  of 
Management  Authority.  4401  North 
Fairfax  Drive.  Room  700,  Arlington. 
Virginia  22203.  Phone:  (703/358-2104); 
FAX:  (703/358-2281). 

Dated:  lune  2.  2000 
Kristen  Nelson. 

Chief.  Branch  of  Permits.  Office  of 
Management  Authority 
[FR  Doc.  00-14414  Filed  6-7-00:  8  4.5  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Availability  of  an 
Environmental  Assessment/Habitat 
Conservation  Plan  and  Receipt  of  an 
Application  for  a  Permit  for  the 
Incidental  Take  of  the  Houston  Toad 
{Bufo  Houstonensis)  During 
Construction  of  One  Single  Family 
Residence  on  0.5  acres  of  the  2.0-acre 
Lot  56,  Unit  7,  Block  1  in  the  Pine 
Forest  Subdivision,  Bastrop  County, 
TX  (Berger) 

SUMMARY:  David  and  Carol  Berger 
(Applicants)  have  applied  to  the  U.S. 
Fish  and  Wildlife  Service  (Service)  for 
an  incidental  take  permit  pursuant  to 
Section  10(a)  of  the  Endangered  Species 
Act  (Act).  The  Applicants  have  been 
assigned  permit  number  TE-02 7260-0. 
The  requested  permit,  which  is  for  a 
period  of  5  years,  would  authorize  the 
incidental  take  of  the  endangered 
Houston  toad  (Bufo  Houstonensis  I.  The 
proposed  take  would  occur  as  a  result 
of  the  construction  and  occupation  of 
one  single  family  residence  on  0.5  acres 
of  the  2.0-acre  Lot  56.  Unit  7.  Block  1 
in  the  Pine  Forest  Subdivision,  Bastrop 
County,  Texas. 
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The  StTv  i(  f  h.is  [irc[)ar('(l  the 
Knvininnifiit.il  Assf>sinfiit'M.ihital 
Conservation  }'l,in  (KA'HCP)  for  tht> 
ini  ulfntid  Like  applic  ation  A 
(iftfrinni.itioii  of  |»'(i[).iriiv  to  thi'  species 
or  d  Kiniling  of  No  Sigmfii  ant  Inipat  t 
(FON'SI)  will  not  hi'  rnadt-  until  at  lirast 
30  (lavs  from  the  dato  of  puhli<:ation  of 
this  notice   This  notii  »•  is  jirovided 
pursuant  to  Section  l()(c)  of  the  Act  and 
National  Knviroinnenlal  F'olicv  A(  t 
regulations  (40  CFK  ir>()»v»>) 
DATES:  Written  comments  on  the 
application  should  he  received  on  or 
hefore  lulv  10.  2000 
ADDRESSES:  Persons  wishing  to  review 
the  application  mav  ohtain  a  copv  by 
writing  to  the  Regional  nire<:tor,  U.S. 
Fish  and  Wildlife  Service.  P.O   Box 
IJOfi.  Room  4102.  Albucjuerque.  New 
Me.xico  87103   Persons  wishing  to 
review  the  FA/H(P  mav  obtain  a  copv 
hv  I  c)ntac:fing  Tannika  Kngelhard.  I'  .S 
Fish  and  Wildlife  .Service,  Austin 
Office.  10711  Burnet  Road.  Suite  200. 
.Austin.  Texas  7H75H  (512/49(M)0.=>7) 
Documents  will  be  available  for  public 
inspection  hv  written  recjuest.  bv 
appointment  onlv.  during  normal 
business  hours  (8  to  430)  at  the  l^.S. 
Fish  and  Wildlife  Service.  Austin. 
Texas   Written  data  or  ( omments 
concerning  the  applic  ation  and  FA/H(.'P 
should  be  submitted  to  the  Field 
Supervisor.  IS   Fish  and  Wildlife 
.Service.  .Austin.  Texas,  at  the  above 
address   Please  refer  to  permit  number 
TF-027Jfi(V-0  when  submitting 
comments. 

FOR  FURTHER  INFORMATION  CONTACT: 

Tannika  F.ngelhard  at  the  above  I    ,S. 
Fish  and  Wildlife  Servu  e.  .Austin 
Offict' 

SUPPLEMENTARY  INFORMATION:  Se<:tion  9 
of  the  Act  prohibits  the  "taking"  of 
en(langered  species  such  as  the  Houston 
toad    However,  the  .Servi(t>,  under 
limited  (  in  umstaiu  es,  ma\  issue 
permits  to  take  endangered  wildlife 
sp»H:ies  iiK  ident.tl  to.  and  not  the 
purpose  of.  otherwise  l.iwful  ac  tivities 
Regulations  governing  permits  for 

enil.ingered  -ipec  ics  ,ire  at  'lO  (  .VK   1  7  J  J 

.Applicant 

iJavid  .ind  ( :ar(il  Herger  pi, in  to 
construe  t  ,1  single  faiiuK  reMileiK  r  on 
0  ,5  (U  res  of  the  J  o^-ac  re  Lot  ."5»>,  I  ^nit  7, 
Blo(  k  1  in  the  Pine  Forest  .Subdivision. 
Bastrop  ( 'ount\  .  I'ex.ts    This  .n  tn  m  will 
elimin.lte  0  .'>  ,i(  res  or  less  of  lioiistoll 
to.id  habit.it  .ind  result  m  indire<  t 
impac  ts  vv  ithin  the  lot    The  a(ipli(  .nils 
propose  to  (  ompensate  for  this 
incuiental  lake  of  the  Motiston  toad  b\ 
providing  ,Sl  .'>00  to  the  National  Fish 
.iiid  Wildlife  I'ound.ition  for  the  spei.ifii 
purpose  iif  l.iiul  ,i(  qiiisition  ,iii(l 


management  within  Houston  toad 
habitat,  as  identified  by  the  Service, 

(;«ofrr«v  I..  Haskett, 

Heyii  i/i(j/ /';.•"'■(,', ,;    HminnJ   Altnujiitrijiif 
.VcH  \lf\h  ■■ 

IFK  Do,    oo-mjH  iil.'ii  ()-  --0(1,  H  45  ami 

BILLING  COOC  4910-5»-U 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wlldllto  Service 

Notice  of  Availability  of  an 
Environmental  Aaaeesment/Habltat 
Conaervatlon  Plan  arul  Receipt  of  an 
Application  for  a  Permit  for  ttie 
Incidental  Take  of  the  Houston  Toad 
{Bufo  Houstonentia)  During 
Construction  of  Orte  Single  Family 
Resider>ce  on  0.5  acres  of  ttte  5.0-acre 
Lot  9  of  the  Deer  Trail  Subdivision, 
Bastrop  County,  TX  (Cooper) 

SUMMARY:  Lyle  and  Leah  Cooper 
(Applicants)  have  applied  to  the  U.S. 
Fish  and  Wildlife  Service  (Service)  for 
an  incidental  take  permit  pursuant  to 
Section  10(a)  of  the  Endangered  .Species 
Act  (Act)  The  Applicants  have  been 
assigned  permit  number  TE-02 7163— 0 
The  requested  permit,  whic;h  is  for  a 
period  of  S  vears.  would  authorize  the 
incidental  take  of  the  endangered 
Houston  toad  {Bufo  Hnustoncnsis).  The 
pro[)osed  take  would  occur  as  a  result 
of  the  (  onstrue  tion  and  occupation  of 
one  single  family  residence  on  0.5  acres 
of  the  .5  ()-ac.re  Lot  9  of  the  Deer  Trail 
.Siibdivisiim,  Bastrop  (lountv,  Texas 

The  .Servii  e  has  prepared  the 
Environmental  .Assessment /Habit at 
Conservation  Plan  (EA/HC;P)  for  the 
in(  idental  take  application.  A 
determination  of  |eopardv  to  the  species 
or  a  Finding  of  No  .Significant  Impact 
(FONSl)  will  not  be  made  until  at  least 
to  davs  from  the  date  of  publication  of 
this  notice  This  notice  is  provided 
piirsu.int  to  .Se,  tiou  10(c)  of  the  .Act  and 
National  Kn\  ironmenlal  F'olic  v  Act 
regulations  (40  CFR  150b  b) 
DATES:  Written  comments  on  the 
.ipiilication  should  he  rec  eived  on  or 
before  lulv  10.  _'000 

ADDRESSES:  Persons  wishing  to  review 
the  applic  ation  mav  obtain  a  copv  by 
writing  to  the  Regional  Direc  tor.  US 
Fish  and  Wildlife  .Servic  e.  P  ()   Box 
1  1()<).  Room  4102.  .Albuquerque.  New- 
Mexico  87103   Persons  wishing  to 
review  the  E.A'HCP  mav  obtain  a  copy 
b\  1  ontai  ting  Tannika  Engelhard.  U.S. 
Fish  and  Wildlife  .Service,  10711  Rurnet 
Road.  Suite  200.  Austin.  Texas  78758 
(512  44(M)057|   Doc  uments  will  be 
.nailable  for  puhlu   inspection  bv 
written  re(|iiest.  by  appointment  only, 
during  normal  business  hours  (8  to  4:30) 


at  the  US  Fish  and  Wildlife  Service. 
Austin.  Texas.  Written  data  or 
comments  concerning  the  application 
and  EA/HCP  should  be  submitted  to  the 
F'leld  .Supervisor.  U.S.  Fish  and  Wildlife 
Service,  Austin,  Texas,  at  the  above 
address.  Please  refer  to  permit  number 
TE-02  71 63-0  when  submitting 
comments. 

FOR  FURTHER  INFORMATION  CONTACT: 

Tannika  Engelhard  at  the  above  U.S. 
Fish  and  Wildlife  Service  Office, 
Austin.  Texas. 

SUPPLEMENTARY  INFORMATION:  Section  9 
of  the  Act  prohibits  the  "taking"  of 
endangered  species  such  as  the  Houston 
toad  However,  the  Service,  under 
limited  circumstances,  may  issue 
permits  to  take  endangered  wildlife 
species  incidental  to.  and  not  the 
purpose  of.  otherwise  lawful  activities. 
Regulations  governing  permits  for 
endangered  species  are  at  50  CFR  17.22. 

Applicant 

Lyle  and  Leah  Cooper  plan  to 
construct  a  single  family  residence  on 
0.5  acres  of  the  5  0-acre  Lot  9  of  the  Deer 
Trail  Subdivision.  Bastrop  County. 
Texas,  This  action  will  eliminate  0.5 
acres  or  less  of  Houston  toad  habitat  and 
result  in  indirect  impacts  within  the  lot. 
The  applicants  propose  to  compensate 
for  this  incidental  take  of  the  Houston 
toad  by  providing  $1,500  to  the  National 
Fish  and  Wildlife  Foundation  for  the 
specific  purpose  of  land  acquisition  and 
management  within  Houston  toad 
habitat,  as  identified  by  the  Service. 

Geoffrey  L.  Haskett. 

Rt-)ii(Wiil  Dm'itiT  Hfiiion  2.  AlhuqufTqxw , 
S'fW  Mi-\i(  (I 

|FR  Dn<    (l()-14-42')  Filfd  (,-7-00,  8  45  am] 
BILLING  COOC  4510-«5-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Availability  of  an 
Environmental  Assessment/Habitat 
Conservation  Plan  and  Receipt  of  an 
Application  for  a  Permit  for  the 
Incldental  Tal(e  of  the  Houston  toad 
{Bufo  Houstonmnsit)  During 
Construction  of  One  Single  Family 
Residence  on  0.5  Acres  of  the  7.637- 
acre  Tract  9  In  the  Oiverlook 
Subdivision,  Bastrop  County,  TX 

SUMMARY:  G  Neil  Mixon.  Jr.  (Applicant) 
has  applied  to  the  U.S.  Fish  and 
Wildlife  Service  (Service)  for  an 
incidental  take  permit  pursuant  to 
Section  10(a)  of  the  Endangered  Species 
Act  (.Act).  The  Applicant  has  been 
assigned  permit  number  TE-027746. 
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The  requested  permit,  which  is  for  a 
period  of  5  years,  would  authorize  the 
incidental  take  of  the  endangered 
Houston  toad  (Bufo  Houstonensis).  The 
proposed  take  would  occur  as  a  result 
of  the  construction  and  occupation  of 
one  single  family  residence  on  0.5  Acres 
of  the  7.637-acre  Tract  9  in  the  Overlook 
Subdivision.  Bastrop  County,  Texas. 

The  Service  has  prepared  the 
Environmental  Assessment/Habitat 
Conservation  Plan  (EA/HCP)  for  the 
incidental  take  application.  A 
determination  of  jeopardy  to  the  species 
or  a  Finding  of  No  Significant  Impact 
(FONSI)  will  not  be  made  until  at  least 
30  days  from  the  date  of  publication  of 
this  notice.  This  notice  is  provided 
pursuant  to  Section  10(c)  of  the  Act  and 
National  Environmental  Policy  Act 
regulations  (40  CFR  1506.6). 
DATES:  Written  comments  on  the 
application  should  be  received  on  or 
before  )uly  10.  2000. 
ADDRESSES:  Persons  wishing  to  review 
the  application  may  obtain  a  copy  by 
writing  to  the  Regional  Director,  U.S. 
Fish  and  Wildlife  Service,  P.O.  Box 
1306.  Albuquerque.  New  Mexico  87103. 
Persons  wishing  to  review  the  EA/HCP 
may  obtain  a  copy  by  contacting 
Tannika  Engelhard.  U.S.  Fish  and 
Wildlife  Service.  Austin  Office,  10711 
Burnet  Road.  Suite  200.  Austin.  Texas 
78758  (512/490-0057).  Documents  will 
be  available  for  public  inspection  by 


written  request,  by  appointment  only, 
during  normal  business  hours  (8:00  to 
4:30)  at  the  U.S.  Fish  and  Wildlife 
Service.  Austin.  Texas.  Written  data  or 
comments  concerning  the  application 
and  EA/HCP  should  be  submitted  to  the 
Field  Supervisor.  U.S.  Fish  and  Wildlife 
Service.  Austin.  Texas,  at  the  above 
address.  Please  refer  to  permit  number 
TE-027746  when  submitting  comments. 

FOR  FURTHER  INFORMATION  CONTACT: 

Tannika  Engelhard  at  the  above  U.S. 
Fish  and  Wildlife  Service.  Austin 
Office. 

SUPPLEMENTARY  INFORMATION:  Section  9 
of  the  Act  prohibits  the  "taking"  of 
endangered  species  such  as  the  Houston 
toad.  However,  the  Service,  under 
limited  circumstances,  may  issue 
permits  to  take  endangered  wildlife 
species  incidental  to,  and  not  the 
purpose  of,  otherwise  lawful  activities. 
Regulations  governing  permits  for 
endangered  species  are  at  50  CFR  17.22. 

Applicant 

G.  Neil  Mixon,  Jr.  plans  to  construct 
a  single  family  residence  on  0.5  Acres 
of  the  7.637-acre  Tract  9  in  the  Overlook 
Subdivision.  Bastrop  County.  Texas. 
This  action  will  eliminate  0.5  acres  or 
less  of  Houston  toad  habitat  and  result 
in  indirect  impacts  within  the  lot.  The 
applicant  proposes  to  compensate  for 
this  incidental  take  of  the  Houston  toad 


by  providing  Si. 500  to  the  National  Fish 
and  Wildlife  Foundation  for  the  specific 
purpose  of  land  acquisition  and 
management  within  Houston  toad 
habitat,  as  identified  by  the  Service, 

Geoffrey  L.  Haskett. 

nt'giunal  nirrct<ir.  Ht'gion  2.  Alijuqucrque. 
SewMcxn  o 

[KR  Doc.  00-14427  Filed  f)-7-()():  H:45  am] 
BILUNG  CODE  4S10-5&-U 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Letters  of  Authorization  To  Take 
Marine  Mammals 

AGENCY:  Fish  and  Wildlife  Service,  DOI 

ACTION:  Notice  of  issuance  of  two 
Letters  of  Authorization  to  take  marine 
mammals  incidental  to  oil  and  gas 
industry  activities. 

SUMMARY:  In  accordance  with  section 
101(a)(5)(A)  of  the  Marine  Mammal 
Protection  Act  of  1972.  as  amended,  and 
the  U.S.  Fish  and  Wildlife  Service 
implementing  regulations  [50  CFR 
18.27(f)(3)l.  notice  is  hereby  given  that 
two  Letters  of  Authorization  to  take 
polar  bears  and  Pacific  walrus 
incidental  to  oil  and  gas  industrv 
exploration  activities  have  been  issued 
to  the  following  companies: 


Company 


Activity 


Date  issued 


Western  Geophysical  Company 
ARCO  Alaska.  Inc 


Exploration  May  22.  2000 

Exploration  May  26  2000 


FOR  FURTHER  INFORMATION  CONTACT:  Mr 

John  W.  Bridges  at  the  U.S.  Fish  and 
Wildlife  Service.  Marine  Mammals 
Management  Office.  1011  East  Tudor 
Road.  Anchorage.  Alaska  99503,  (800) 
362-5148  or  (907) 786-3810. 

SUPPLEMENTARY  INFORMATION:  The 

Letters  of  Authorization  were  issued  in 
accordance  with  U.S.  Fish  and  Wildlife 
Service  Federal  Rules  and  Regulations 
"Marine  Mammals;  Incidental  Take 
During  Specified  Activities  (65  FR 
16828;  March  30,  2000)." 

Dated:  May  31.  2000 
Gary  Edwards, 
Deputy  Regional  Director. 
|KR  Doc.  00-14454  Filed  6-7-00;  8:45  am] 
BILUNG  CODE  4310-5S-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Quinault  Indian  Nation  Liquor  Control 
Ordinance 

AGENCY:  Bureau  of  Indian  Affairs. 
Interior. 

ACTION:  Notice. 

SUMMARY:  This  notice  publishes  the 
Quinault  Indian  Nation  Liquor 
Ordinance.  The  Ordinance  regulates  the 
control  of,  the  possession  of,  and  the 
sale  of  liquor  on  the  Quinault  Indian 
Nation  trust  lands,  and  is  in  conformity 
with  the  laws  of  the  State  of 
Washington,  where  applicable  and 
necessary.  Although  the  Ordinance  was 
adopted  on  January  20,  2000,  it  does  not 
become  effective  until  published  in  the 
Federal  Register  because  the  failure  to 
comply  with  the  ordinance  may  result 
in  criminal  charges. 


DATES:  This  Ordinance  is  effective  on 
June  8,  2000. 

FOR  FURTHER  INFORMATION  CONTACT:  Jim 

D.  James,  Office  of  Tribal  Services.  1849 
C  Street.  N\V.  MS  4631-MIB. 
Washington.  DC  20240-4001:  telephone 
(202)  208^400. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Act  of  August  15.  1953.  Public 
Law  277.  67  Stat.  586.  18  U.S.C.  1161. 
as  interpreted  by  the  Supreme  Court  in 
Rice  v.  Rehner.  463  U.S.  713  (1983).  the 
Secretary  of  the  Interior  shall  certifv'  and 
publish  in  the  Federal  Register  notice  of 
adopted  liquor  ordinances  for  the 
purpose  of  regulating  liquor  transaction 
in  Indian  country-.  The  Quinault  Indian 
Nation  Liquor  Ordinance,  Resolution 
No.  00-156-77,  was  duly  adopted  by 
the  Quinault  Business  Committee  on 
Januarv'  20,  2000.  The  Quinault  bidian 
Nation,  in  furtherance  of  its  economic 
and  social  goals,  has  taken  positive 
steps  to  regulate  retail  sales  of  alcohol 
and  use  revenues  to  combat  alcohol 
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<il)iis»>  ,111(1  its  (It'hilil.itm^;  t'ffc)  ts  ihikiiij; 
indiviiliMls  diid  f.iiiuh  iiii'mhtTs  within 
thi'  (Juniriiilt  liiili.iii  \,itinn 

This  ridtu  r  IS  ht'iii^  [nihlishfd  in 
rf(  ( i)rilaiu;»"  with  the  .mthoritv  dclt'n.itfd 
bv  ihf  St'(  rft,irv  of  the  liittTinr  tn  thf 
.^sslstant  .S«'i  ri'tarv  hi(li.in  .Xffdirs  hv 
204  ncp.irtmt'ntrfl  Manual  H 

I  { urtify  that  hv  Kt-sohitiDii  No  ()()- 
1.56-77,  the  Quinaiilt  Indidii  Ndtiun 
I.i(]U()r  Ordiiianc*'.  was  chilv  adopted  hv 
th»!  Quinauit  Biisini^ss  ( Itiinnuttft!  on 
lanuary  20.  2000 

D.il.'d    luri.'  'i    Jiion 
Kevin  (tuver, 
Assistant  Sci  rrltir,  Iniiiiin  Atlmrs 

The  Qiiinaulf  Business  Committor 
LKliior  Ordmani  f.  Kcsolution  Nii  00- 
15H-77.  roads  as  follows: 

QUINAl'l.T  INDl.W  N,\TI()N  S 
LIQUOR  ORniNA.NCt;,  KK.SOI.bTlO.N 
NO  0O-15&-77 

TITLE  71 

LIQUOR  CONTROL 

.SK(TION7101     FMRl'OSK 

§71.01.010     PurpoM 

The  Quinault  Business  (iommittee 
hein|4  vesttnl  with  the  power  to  protec  t 
the  puhlu:  health  and  to  provide  for  the 
peac:e,  safety  and  welfare  of  residi'nts  of 
the  Quinault  hidian  Nation.  hereh\ 
<idopts  this  Title  for  the  pur[)ose  of 
remilating  the  nianufai  ture.  distrihiition. 
sale,  possession  iind  ( (insiunption  of 
licjuoron  the  Quinault  Indian  Nation 
Reserv.ition  and  l.inds  under  the 
jurisdiction  of  the  Quinault  Indi<in 
Nation    It  IS  the  Quin,iult  Indian 
Nations  intent  in  f'n.u  tinj;  this  Title  to 
prohihit  all  traffi(   in  li(iuor  on  the 
Quinault  Indian  N.ition  except  to  the 
extent  allowed  and  permitted  under  the 
express  terms  of  this  Title  This  Title  is 
promulgated  pursu.uit  to  the 
(iinstitution.il.  delevjated  and  inherent 
authontv  of  the  Quinault  Indi.tn  Nation 
for  the  purpose  of  protec  ting  tin? 
welfare,  health.  pea(  e.  and  s.ifetv  of  all 
p»?ople  residing  on  the  Quinault  Indian 
reservation  .mil  on  l.inds  under  tlu' 
jurisdiction  of  the  Quinault  Indian 
Nation 

■SKCTION  71  02     DKFINITIONS 

§  71 .02.030     Dafinitlons 

The  terms  used  m  this  Title  shall 
mean 

(al  All  (ihiilu   Hrvrniiirs   .\nv  distille<l 
s[iirits.  wine  .md  iii.ilt  hever.iges  as 
defined  in  this  Ordin.iix  e 

(hi  Ah ohdln  HfvtTiiiif  Dvulvr  ,\i\\ 
person  who  sells  or  engages  in 
commercial  traffu  m  ,il( oholic 
beverages,  in(  luding  manufai  turers. 
retailers,  solicitors,  transporters  ami 
wholesalers 


|i  )  C.ommissKin  The  Li()uor  (.ontrol 
( !ommission 

Id)  Contnihand  \i\\  alcoholu 
he\erage  introduced  into,  or  po.ssessed, 
offerf'd  for  sale  or  used  within,  the 
Quinault  Indian  Nation  contrarv  to  law 
.ind  anv  rec;eptai  le  or  container  in 
whic;h  such  alcoholic  beverages  are 
found 

(0)  Dirfctnr  The  Director  of  the 
Department  of  Revenue. 

(f)  Distillfd  Spirits  Ethyl  alcohol, 
hvdrated  oxide  of  ethyl,  spirits  of  wine, 
whiskev,  rum.  bandy,  gin  and  other 
distilled  spirits,  including  all  dilutions 
and  mixtures  thereof,  for  nonindustrial 
use  containing  not  less  than  one-half  of 
1  percent  of  alcohol  by  volume. 

(g)  Pistillrr  Anv  person  who  owns,  or 
who  himself  or  through  others,  directly 
or  indirect! V.  operates  or  aids  in 
operating  any  distillery  or  other 
establishment  for  the  production, 
rectifving.  blending  or  bottling  of 
intoxicating  liquor  other  than  beer. 

(h)  Uijiior  .\n\  alcoholic  beverage 

(i)  .V/u/f  Bevcrafif  A  beverage  made  by 
the  alcoholic  fermentation  of  an 
infusion  or  location,  or  combination  of 
both,  in  potable  brewing  water,  of 
malted  barley  with  hops,  or  their  parts, 
or  their  products,  and  with  or  without 
other  malted  cereals,  and  with  or 
without  the  addition  of  unmalted  or 
jirepared  cereals,  other  carbohydrates  or 
products  prepared  therefrom,  and  with 
or  without  the  addition  of  carbon 
dioxide,  and  with  or  without  other 
wholesome  [)roducts  suitable  for  human 
consumption  c:ontaining  not  less  than 
one-half  of  1  percent  of  alcohol  by 
volume  and  (ommonlv  referred  to  as 
hei-r  or  ale 

(jl  SfcinutcK  tiinr  .\n\  person  who 
ow  ns.  or  who  himself  or  through  others, 
directlv  or  indirectlv,  operates  or  aids  in 
operating  anv  facilitv  whic  h  produces 
,ili  oholi(  beverages 

(k)  Off  Salr  The  sale  of  any  alcr)holic 
beverage  for  ( onsumption  off  the 
[iremises  where  sold 

(1)  On  Salt'  The  sale  of  anv  ah  oholic 
beverage  for  consumption  onlv  upon  the 
premises  where  sold 

(m)  Ont-Siilf  DfiiltT  Any  person  who 
si'lls.  or  keeps  for  sale,  anv  alcoholu 
beverage  for  (onsumption  on  the 
premises  where  solil 

(n)  Put  kttn*'  The  bottle  or  immediate 
lontainer  of  anv  alcoholic  beverage. 

(o)  Ferson  Anv  individual,  firm, 
p.irtnership.  joint  venture,  association. 
(  orporation,  municipal  corporatiim. 
••state,  trust,  business  receiver,  or  any 
group  or  combination  acting  as  a  unit 
and  the  plural  as  well  as  the  singular  in 
number 

(p)  Quinault  Indian  Resen'otion.  Shall 
include  the  Quinault  Indian  Reservation 


and  any  and  all  lands  owned,  leased  or 
under  the  jurisdiction  of  the  Quinault 
Indian  Nation,  whether  said  lands  are 
trust  or  allotted  or  lands  held  in  fee 
patent  status 

(q)  RftailtT  or  Rftail  Dfaltr.  Any 
person  w  ho  sells  alcoholic  beverages  for 
other  than  resale. 

(r)  Retail  License.  An  on-or  off-sale 
license  issued  under  the  provisions  of 
this  (Ordinance 

(s)  Revenue  Department.  The 
Quinault  Indian  Nation  Department  of 
Revenue. 

(t)  Sale  The  transfer,  for  a 
c(msidcration,  of  title  to  any  alcoholic 
b«>verage. 

(u)  Solicitor.  Any  person  employed  by 
a  licensed  v\holesaler  within  or  without 
the  territorial  limits  of  the  Quinault 
Indian  Nation,  or  by  any  distiller  or 
manufacturer  within  or  without  the 
reservation,  who  solicits  orders  of 
intoxicating  liquor  from  wholesale  or 
retail  dealers  within  the  reservation. 

(vl  Transportation  Company  or 
Transporter.  Any  common  carrier  or 
operator  of  a  private  vehicle 
transporting  or  accepting  for 
transportation  any  alcoholic  beverage 
destined  to  be  delivered  to  the  Quinault 
Indian  Nation,  but  not  including 
transportation  by  carriers  in  interstate 
c  ommerce  where  the  shipment 
originates  outside  of  the  State  and  is 
destined  to  a  point  outside  of  the  State. 

(w)  Treasurer.  The  duly  elected  and 
acting  Treasurer  of  the  Quinault  Indian 
Nation. 

(x)  Wholesaler.  Any  person  who  sells 
alcoholic  b*"verages  to  retailer  for  resale. 

(y)  Wine  .Any  liquid  either  commonly 
used  for  beverage  purposes,  and 
f)btained  by  the  fermentation  of  the 
natural  sugar  content  of  fruits  or  other 
agricultural  products  containing  sugar 
and  cfmtaining  not  less  than  one-half  of 
1  percent  of  alcohol  by  volume  but  not 
more  than  24  percent  of  alcohol  bv 
volume 

SECTION  71.03     LIQLIOR  CONTROL 
COMMISSION 

§  71 .03.01 0     Liquor  Control  Commission 

There  is  hereby  created  a  Liquor 
Control  Commission. 

(al  The  Liquor  Control  Commission 
shall  consist  of  five  members  of  the 
Business  Committee  appointed  to  the 
Commission  by  the  President  of  the 
Quinault  Indian  Nation  Business 
Committee. 

(b)  The  President  shall  appoint  one 
Commissioner  as  Chairman  of  the 
Liquor  Control  Commission.  The 
Chairman  shall  preside  at  Commission 
hearings  but  shall  not  exercise  his 
power  to  vote,  except  in  the  case  of  a  tie. 


(c)  A  quorum  of  the  Commission  shall 
consist  of  three  members,  and  a  quorum 
is  required  to  exercise  Commission 
authority, 

(d)  No  Commission  member  shall 
participate  in  any  Commission  decision 
in  which  he  has  a  direct  interest  or  in 
which  any  member  of  his  immediate 
family  has  a  direct  interest. 

(e)  in  the  absence  of  a  duly 
constituted  Commission,  the  Business 
Committee  shall  act  as  the  Commission. 

§  71 .03.020    Powers  of  the  Liquor  Control 
Commission 

Commissioners  shall  be  appointed  for 
terms  of  2  years,  and  shall  be  removed 
only  for  cause,  after  notice  and  an 
opportunity  for  a  hearing  before  the 
Business  Committee.  When  a  vacancy 
occurs  on  the  Commission,  the 
President  shall  appoint  a  new 
Commissioner  for  the  balance  of  the 
term. 

(a)  The  Liquor  Control  Commission 
shall  have  the  power  to: 

(1)  Review  license  application  and 
grant  licenses: 

(2)  Conduct  hearings  on  alleged 
violations  of  this  Title; 

(3)  Establish  rules  and  regulations 
governing  the  conduct  of  the 
Commission  and  the  exercise  of  the 
Commission  Authority; 

(4)  Collect  taxes  when  authorized  by 
the  Business  Committee,  impose 
penalties,  suspend  and/or  revoke 
licenses  when  violations  of  this  Title  are 
proved  by  a  preponderance  of  the 
evidence;  and 

(5)  Enjoin  violations  of  this  Title  and 
enforce  the  orders  of  the  Commission. 

(b)  Collections: 

(1)  Taxes,  when  authorized  by  the 
Business  Committee,  may  be  collected 
bv  the  Commission  through  assessment 
and  distraint  or  other  necessar>'  means; 

(2)  Penalties  may  be  collected  through 
the  attachment,  levy  and  sale  of 
property  or  other  necessary  means;  and 

(3]  Orders  suspending  or  revoking 
licenses  or  enjoining  the  operations  of 
liquor  dealers  may  be  enforced  by  the 
tribal  police  acting  at  the  direction  of 
the  Commission. 


SECTION  71.04 
AND  FEES 


RETAIL  LICENSES 


§  71 .03.010    Introduction,  Sale,  Possession 
for  Sale  and  Distribution  of  Liquor 

The  introduction  for  the  retail  or 
wholesale  sale,  possession  for  the  retail 
or  wholesale  sale,  sale  or  the 
manufacture  of  liquor  shall  be  unlawful 
within  the  Quinault  Indian  Reservation 
unless  pursuant  to  a  license  issued  by 
the  Liquor  Control  Commission  and  in 
conformity  with  this  Title,  regulations 
adopted  pursuant  to  this  Title  and  the 


laws  of  the  State  of  Washington  when 
required  by  18  U.S.C.  1161.  This  Title 
shall  supersede  and  amend  all  prior 
laws  inconsistent  with  this  Title, 
including  section  12,10.040. 

§71.04.020    Retail  License 

The  Liquor  Control  Commission  may 
issue  a  retail  license  for  the  retail  sale 
of  liquor  in  business  establishments 
within  the  Quinault  Indian  Reservation. 

§  71 .04.040    Retail  Licensing  Fee 

The  fee  for  an  annual  retail  license 
shall  be  $250  and  may  be  increased 
annually  by  the  Liquor  Control 
Commission. 

§71.04.050    Other  Licenses 

The  Commission  shall  only  grant 
Retail  Licenses.  No  licenses  for  the 
manufacture  of  liquor  or  wholesale  of 
liquor  shall  be  granted  until  such  time 
as  the  Business  Committee  amends  this 
Title  authorizing  the  Commission  to 
grant  such  licenses  under  such  terms 
and  conditions  as  the  Business 
Committee  deems  appropriate. 

§  71 .04.060    Qualifications  for  License 

No  license  under  this  Title  shall  be 
issued  unless  the  applicant  shall  be  21 
years  of  age,  has  filed  a  sworn 
application  showing  the  applicant  meets 
the  standards  in  section  71.04.070  and 
has  paid  the  license  fee. 

§71.04.070    Standards 

An  applicant,  other  than  a 
corporation,  must  be  a  legal  resident  of 
the  United  States  and  a  person  of  good 
moral  character.  If  tht  applicant  is  a 
corporation,  partnership,  joint  venture, 
association,  municipal  corporation, 
estate,  trust,  business  receiver,  Indian 
tribe  or  firm,  the  manager  of  the 
licensed  premises  must  be  a  resident  of 
the  United  States  and  a  person  of  good 
moral  character.  Officers  and  directors 
of  corporations,  and  partners,  and 
directors  of  corporations,  and  partners, 
joint  venturers,  principals  of 
associations  and  municipal 
corporations,  trustees,  business 
receivers  and  members  of  firms  must  be 
legal  residents  of  the  United  States  and 
person  of  good  moral  character. 
Applicants  must  also  be  licensed  with 
the  Quinault  Indian  Nation  as  entitled 
to  do  business  on  the  Quinault  Indian 
Nation  and  qualified  to  obtain  or  have 
obtained  a  license  to  sell  liquor  from  the 
State  of  Washington. 

(a)  The  Liquor  Control  Commission 
may  require  the  applicant  to  set  forth 
such  other  information  as  is  necessary 
to  enable  it  to  determine  if  a  license 
should  be  granted. 

(b)  The  Liquor  Control  Commission 
shall  issue  a  license  only  if  the 


qualifications  set  forth  herein  are 
satisfied  and  if  it  concludes,  within  its 
discretion,  that  the  best  interests  of  the 
reservation  communitv  shall  be  served. 
In  considering  applications,  the 
Commission  may  take  into  account  the 
following  factors,  among  others,  in 
determining  whether  the  issuance  of  a 
license  will  serve  the  best  interests  of 
the  Nation: 

(1)  Whether  the  license  applied  for  is 
for  the  operation  of  a  new  or  an  existing 
retail  liquor  establishment; 

(2)  Whether  the  applicant  is  in 
compliance  with  applicable  tribal,  state 
and  federal  law; 

(3)  Whether  the  applicant  has  violated 
any  provision  of  this  Title,  and  if  so, 
whether  the  violation  has  been 
remedied; 

(4)  The  location,  number  and  density 
of  retail  liquor  establishments  in  the 
community; 

(5)  Whether  food  is  sold  at  the 
establishment;  and 

(6)  The  health  and  welfare  of  the 
public. 

§  71 .04.080    Public  Comments 

Before  the  issuance  of  any  liquor 
license,  the  Commission  may.  but  is  not 
required,  to  take  comments  from  the 
public.  The  Commission,  however,  shall 
be  the  determining  authority  for  the 
granting  of  any  tribal  liquor  license.  If 
the  Commission  denies  an  application 
for  a  liquor  license,  the  applicant  may 
appeal  that  decision  to  the  Business 
Committee  within  30  days  from  the  date 
of  the  Commission's  decision.  The 
Business  Committee's  decision  shall  be 
final. 

SECTION  71.05     PROHIBITIONS 

§71.05.010    General  Prohibition 

It  shall  be  unlawful  for  any  person  to 
introduce  for  sale,  manufacture  or 
manufacture  for  sale,  sell,  offer  or  keep 
for  sale  or  transport  alcoholic  beverages 
for  sale  on  the  Quinault  Indian 
Reservation  except  where  the  person  is 
licensed  to  conduct  such  activities  by 
the  Commission  and  only  under  the 
terms,  conditions,  limitations,  and 
restrictions  specified  in  this  Title  or 
regulations  adopted  pursuant  to  this 
Title.  In  addition  to  any  other  civil 
penalty  provided  for  in  this  Title,  each 
violation  of  this  section  may  subject  the 
violator  to  a  civil  fine  not  to  exceed 
$5,000. 

§  71 .05.020    Disposal  Prohibited  on  Certain 
Days 

No  licensee  shall  sell  alcoholic 
beverages  on  those  days  or  at  those 
times  prohibited  by  the  State  of 
Washington.  In  addition,  to  any  other 
civil  penalty  provided  for  in  this  Title, 
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anv  la  <'ns('«'  wlm  viol.itcs  iJus  sci  timi 
niav  !)»'  siih|t>(  t  to  .i  civil  fine  iiol  lo 
i'\(  immI  .S-SOO  lurtMi  h  villi. iliiui 

§  71  05.030     Prohibition  as  a  Person  Under 
21  Yurs  of  Age 

No  lictMi.sHf  slull  providfj  dinKitly  or 
bv  <i  ( It'rk.  anfiit  or  servant,  iiitoxiiatini; 
b«'vt>ra^;tvs  In  .inv  ptTMiii  undiT  tlii'  .^i' 
of  21  vt'ars  In  adiiitimi  to  ,iii\  nthiT 
civil  penaltv  pnivulcd  lor  in  this  Titlf. 
anv  li(  tMi.s(»«'  whd  viol.itcs  this  secfinn 
niav  ti«'  siit)jf(  t  In  a  <  ivil  tint'  not  td 
i>\(  ('I'd  ,S  100  for  t'at  h  vKil.itinn 

(a)  In  addition.  <inv  ptTson  who  is 
in|ured  as  ,i  rt'siilt  of  .i  \  lolation  of  this 
soc:lion  shall  h.ivf  a  ri>;ht  of  action 
ajjainst  ihi'  prrson  vvlio  (  oiitrihiitcd  to 
his  iniiirv  li\  providing  ah  oholu 
b«>vt'rak;<-s  to  a  minor  person  The  Tribal 
(".o\irt  shall  have  jiirisdic  tion  to  hear 
suf.h  <u  tions 

(h)  All  .ictuui  under  stibsei  lion  (.i)  ot 
this  se(  tion  sliall  he  i  ommeiii  ed  uilhin 
2  vears  after  the  damaf;e.  iii|ur\  or 
deatli 

§  71 .05.040     Prohibition  as  to  Provision  to 
Intoxicated  Persons 

(a)  No  licensee  shall  pro\  ide  <lire(  ti\ 
or  by  a  clerk,  aj^enl  or  servant,  alcoholu 
beverages  to  a  visiblv  intoxicated 
person   In  .iddition  to  .in\  other  (.i\  il 
pt'nallv  provided  for  in  this  Title.  an\ 
ll(  eiisee  who  violates  this  se(  lion  ina\ 
be  subject  to  a  (  ivil  fine  not  to  exceed 
.S.SOO  for  each  violation 

(b)  In  addition.  an\  person  who  is 
injured  ,is  a  result  of  a  viol.ition  of  this 
se<:tion  sh.ill  have  a  ri^ht  of  a(  tion 
against  the  person  who  contributed  to 
his  iii)urv  bv  providing  ,ilcoholi( 
beverages  to  a  visihK  intoxu  ated 
person    The  Tnb.il  Court  sball  li.ive 
jurisdiction  to  hear  such  actions 

(c)  An  action  under  subsection  (h)  (pf 
this  section  shall  t)e  (  ommenced  within 
2  yi'ars  after  the  damage.  iii|ur\  or 
death 

§  71 .05.050    Prohibition  as  to  Provision  to 
Pregnant  Persons 

No  li(.ensee  sh.ill  knovvinglv  provide 
directlv  or  bv  .i  i  lerk.  .igeni  or  servant 
alcoholic  beverages  to  anv  person  vvlio 
is  pregnant    In  addition  to  .iiu  other 
civil  penaltv  provided  for  iii  this  Titht. 
dUV  licensee  who  viol, lies  this  section 
may  be  subjec  t  to  a  civil  fine  not  to 
exceed  S5()0  for  eac  h  violation 

§  71 .05.060     Prohibition  Against  Cashing 
Subsistence  Checks 

No  licensee  shall,  directlv  or  bv  .i 
(lerk.  agent  or  serv.int.  knowmglv  c  <ish 
or  ac;(:ept  any  (General  Assistance  (  bee  k 
issued  bv  the  Ft!deral.  State  or  tribal 
government,  .inv  .iid  to  families  with 
DeptMulent  Children  c:hee:k  issued  by  the 
Federal,  State  or  tribal  govtfrnment  or 


.iiu  other  Federal.  State  or  tribal 
government  subsistence  check.  In 
addition  to  anv  other  c  nil  penaltv 
prov  ided  for  m  this  Title,  anv  licensee 
who  V  lolates  this  section  may  l)e  subject 
to  a  (  ivil  fine  not  to  exi  eecf  S'iOO  for 
eac  h  viol.ition 

§71.05.070    Prohibition  Against  Drive-Up 
Windows 

No  he  eiisee  shall  sell  or  provide 
alcoholic  beverages  from  a  drive 
through  window  or  entrance  In 
addition  to  any  other  civil  penalty 
provided  for  in  this  Title,  any  liconst?e 
who  violates  this  section  mav  be  subject 
to  a  civil  hue  not  to  exceed  S500  for 
I'.ich  V  lol.ition. 

SK(  :V\i  )N  7 1  ()«i     VIOLATIONS  OF 
TITl.K'APPKAL 

§  71 .06.01 0    General  Penalties 

.•\nv  [lerson  violating  this  Title  or  the 
regul.itions  .idopted  pursuant  to  this 
Title  shall,  in  adcfition  to  anv  cither 
penalties  authorized  bv  this  Title,  he 
sub|ec  t  to  sus[)ension  or  revocation  of 
their  trib.il  lie  ense 

§  71 .06.020     Hearing  on  Alleged  Violations 

.\nvone  having  information  that  a 
person  h.is  violated  anv  provisions  of 
this  Title  may  file  with  the  Department 
.111  afhdavit  specificallv  setting  forth 
such  viol.ition   I'pon  receipt  of  such 
.iffid.ivit.  the  Department  shall  set  the 
matter  for .«  hearing  before  the 
( Commission  within  (>()  days.  A  copv  of 
the  affidavit  and  notic c  of  hearing  shall 
lie  mailed  to  the  affec:ted  |)erson  l)y 
registered  mail  not  less  than  f)  davs 
before  the  hearing  A  record  of  such 
hearings  will  be  made  bv  stenographic 
notes  or  bv  the  use  of  an  (>lec  tronic 
rec  iirding  device  The  person  shall  h.ive 
the  right  to  be  reprc^sentiHf  bv  counsel. 
question  witnesses  and  c^xamine  the 
evidence  ag.iinst  him  or  her  as  well  as 
to  present  evidence  and  witnesst?s  in  his 
or  her  own  delenso. 

§  71 .06.030     Suspension  or  Revocation  of 
License 

It  .ifter  such  bewaring  thc!  Commissicjn 
finds  the  violation  set  forth  in  the 
.iffid.ivit  has  been  proved  bv 
prejionder.iiice  of  the  evident  e.  an  order 
shall  be  served  on  the  licensee  revoking 
or  suspending  the  lic;ense  for  a  period  of 
tune  or  imposing  such  other  civil 
penalties  as  is  provided  for  in  this  Title. 

§  71 .06.040    Powers  of  the  Chairman 

The  ( Ihair  of  the  (Commission,  or  his 
designet!.  at  a  hearing  under  this  Title 
shall  have  the  power  to  administer  oaths 
and  to  subpoena  and  examines 
witnesses. 


§71.06.050     Appul 

Any  Licensee  may  appeal  the 
Commission's  decision  to  the  Quinault 
Tribal  Clourt  by  filing  a  notice  of  appeal 
with  the  c:ourt,  clearly  stating  the 
grounds  therefor,  and  serving  a  copy  of 
the  notice  of  appeal  by  hand  on  the 
Director  of  the  Department  within  30 
davs  from  the  date  of  the  dec  ision.  The 
Quinault  Tribal  Court  shall  uphold  the 
decision  of  the  Liquor  Control 
Oimmission  unless  its  finds  that  the 
Commissions  decision  was  arbitrary 
and  capricious,  an  abuse  of  discretion, 
or  not  in  accordance  with  this  Title  or 
other  applicable  law. 

SECmON  71.07     CONTRABAND 

§  71 .07.01 0    Contraband  Alcoholic 
Beverages — Container— Forfeiture 

The  introduction,  manufacture, 
distribution  or  possession  for  sale  or 
sale  of  alcoholic  beverages  within  the 
Quinault  Indian  Nation  Reservation 
contrary  to  this  Title  is  inimical  to  the 
public  interest  and  such  alcoholic 
beverages  and  any  receptacle  or 
container  of  any  kind  in  which  said 
alc:oholic  beverages  are  found,  are 
hereby  declared  tcj  be  contraband.  No 
property  right  shall  exist  in  contraband 
alcoholic  bevc-rages  or  any  recepcacle  or 
container  therein  suc:h  alcoholic 
beverages  are  found.  Contraband 
alcoholic:  beveragc^s  and  any  nneptacle 
or  container  in  which  such  alcoholic 
beverages  are  found  are  hereby  dciclared 
forfeitc^d  and  shall  he  seized  forthwith. 

§  71 .07.020    Seizure  of  Contraband 
Alcoholic  Beverages — Containers — Search 
Warrant 

When  an  officer  of  the  tribe  has 
probable  cause?  to  believe  that  a  person 
has  ccmtraband  alcoholic,  beverages 
within  the  Quinault  Indian  Reservation 
and  a  search  warrant  is  required  under 
tribal  law  or  under  the  Federal  Indian 
Civil  Right  Act,  25  U.S.C.  13U1  et  spq.. 
he  may  apply  to  the  Tribal  C^ourt  for  a 
warrant  to  authorize  the  search  cjf  said 
person  and  any  places,  containers 
conveyances,  and  receptacles,  etc:., 
which  the  officer  has  probable  cause  to 
believe  contain  said  c;ontraband 
alcoholic  btn-erages.  If  the  Tribal  Court 
determines  that  probable  cause  exists 
that  a  person  has  contraband  alcoholic 
beverages  within  the  territory  of  the 
tribe,  then  the  court  shall  issue  a  search 
warrant  describing  the  person,  places 
and  things  to  be  searched  and  the  things 
to  be  seized.  The  officer  shall  execute 
the  search  warrant  and  seize  anv  and  all 
contraband  alcoholic  beverages  found 
and  any  receptacles  atid  any  containers 
in  which  said  contraband  alcoholic 
beverages  are  found. 


§  71 .07.030    Judicial  Detennination  as  to 
Nature  of  Alcoholic  Beverages  Seized 

(a)  Within  10  calendar  days  after  the 
seiziu«  of  any  alcoholic  beverages,  or 
any  receptacle  or  container  in  which 
said  alcoholic  beverages  are  found,  on 
the  grounds  that  they  are  contraband, 
any  person  claiming  an  interest  therein 
may  initiate  an  action  for  a 
determination  as  to  whether  the  items 
seized  are  contraband  by  filing  a  claim 
with  the  Tribal  Court  and  serving  notice 
of  the  claim  on  the  Director  of  the 
Department.  The  Tribal  Court  shall  then 
schedule  a  hearing  on  the  matter  within 
1 5  calendar  days  after  the  filing  of  the 
claim. 

(b)  The  Tribal  Court  shall,  upon  good 
cause  shown,  permit  discovery  to  be 
taken  on  an  expedited  basis.  The  Tribal 
Court  shall  regulate  the  manner  and 
timing  of  such  discovery;  provided  that 
when  the  Tribal  Court  orders  expedited 
discovery,  the  time  for  a  hearing  may  be 
postponed  for  a  period  of  60  days.  All 
discovery  shall  be  completed  prior  to 
the  hearing  date. 

(c)  The  Nation  shall  have  the  burden 
to  establish  a  prima  facie  case  that  items 
seized  are  contraband,  and  after  such 
proof  is  made,  the  burden  shall  shift  to 
the  claimant  to  prove  by  a 
preponderance  of  the  evidence  that  the 
items  seized  are  not  contraband. 

(d)  If  the  Tribal  Court  determines  that 
the  items  seized  by  the  Nation  are  not 
contraband,  the  court  shall  order  the 
return  of  the  items  to  the  claimant  after 
the  time  for  filing  an  appeal  has  elapsed. 
If  the  court  determines  diat  the  items 
seized  are  contraband,  the  court  shall 
declare  the  items  to  be  contraband  and 
the  Nation  may  dispose  of  the 
contraband  as  it  deems  fit  after  the  time 
for  filing  an  appeal  has  elapsed. 

(e)  The  Nation  may  appeal  an  adverse 
decision  of  the  Tribal  Court  under  this 
section  to  the  Appellate  Court  by  filing 
a  notice  of  appeal  within  10  calendar 
days  of  the  date  of  the  decision  of  the 
Tribal  Court.  Filing  of  the  notice  of 
appeal  by  the  Nation  shall  automatically 
stay  the  decision  of  the  Tribal  Court. 
The  Appellate  Court  shall  uphold  the 
decision  of  the  Tribal  Court  unless  it  is 
clearly  erroneous. 

(f)  The  claimant  may  appeal  an 
adverse  decision  of  the  Tribal  Court 
under  this  section  to  the  Appellate 
Court  by  filing  a  notice  of  appeal  within 
1 0  calendar  days  of  the  date  of  the 
decision  of  the  Tribal  Court  and  posting 
an  appeal  bond  in  an  amount  set  by  the 
Tribal  Court.  The  Tribal  Court  shall  set 
the  appeal  bond  in  an  amount  sufficient 
to  pay  for  the  storage  of  the  items  in 
dispute  during  the  pendency  of  the 
appeal  and  any  court  costs  which  may 
be  incurred  by  the  Nation  on  the  appeal. 


Filing  of  the  notice  of  appeal  by  the 
claimant  and  payment  of  the  appeal 
bond  shall  automatically  stay  the 
decision  of  the  Tribal  Court.  The 
Appellate  Court  shall  uphold  the 
decision  of  the  Tribal  Court  unless  it  is 
clearly  erroneous. 

SECTION  71.08     EXCEPTION 

§  71 .08.01 0    Exceptions  to  this  Title 

The  provisions  of  this  Ordinance  shall 
not  apply  to  the  sale  of  alcoholic 
beverages,  or  to  ethanol,  used  or 
intended  for  use,  for  the  following 
purposes: 

(a)  For  scientific  research  or 
manufacturing  products  other  than 
liquor; 

(b)  Medical  use  under  the  direction  of 
a  physician,  medical  or  dental  clinic,  or 
hospital; 

(c)  In  preparation  not  fit  for  human 
consumption  such  as  cleaning 
compounds  and  toilet  products,  or 
flavoring  extracts; 

(d)  By  persons  exempt  from  regulation 
in  accordance  with  the  laws  of  the 
United  States;  or 

(e)  For  sacramental  use  such  as  wines 
delivered  to  priests,  rabbis,  emd 
ministers. 


SECTION  71.09 
PROVISION 


MISCELLANEOUS 


§  71 .09.01 0    Agreement  by  Licensee  to 
Grant  Access  for  Inspection  Purposes 

Every  licensee  under  this  Title,  as  a 
condition  of  the  grant  of  tribal  license, 
consents  to  the  inspection  of  his 
premises,  including  all  buildings,  safes, 
cabinets,  lockers  and  storerooms 
thereon.  Such  inspection  shall  be 
available  upon  the  demand  of  the 
Commission.  These  inspections  shall  be 
conducted  by  a  duly  appointed  designee 
of  the  Commission,  or  tribal  police.  All 
books  and  records  dealing  with  the  sale 
and  ownership  of  alcoholic  beverages 
shall  be  open  for  inspection  purposes  by 
the  Commission. 

§71.09.020    Transferability 

No  license  issued  piu-suant  to  this 
Title  shall  be  transferable;  provided, 
however,  upon  death  of  an  individual 
licensee,  the  personal  representative  of 
the  estate  may  operate  under  a  valid 
license  for  60  days  after  the  licensee's 
death,  so  long  as  said  personal 
representative  shall  apply  to  the 
Commission  for  a  new  license  within 
said  60-day  period. 

§  71 .09.030    Server  Training 

Every  person  who  serves  alcoholic 
beverages  on  the  premises  of  an  on-sede 
licensee  shall  attend  8  hours  of  training 
in  a  server  training  program  approved 
bv  the  Commission  or  the  State  of 


Washington  on  the  latter  of  his  or  her 
60th  day  of  employment  or  within  60 
days  after  the  effective  date  of  this  Title. 

§71.09.040    Tribal  Sovereign  Immunity 

No  provision  of  this  Title  shall  be 
construed  to  permit  the  recovery  of 
money  damages  against  the  tribe.  No 
provision  of  this  Title  shall  be  construed 
to  waive  the  sovereign  immunity  of  the 
tribe. 

§  71 .09.050    Consent  to  Civil  Jurisdiction 

A  licensee  shall  stipulate  in  the 
license  that  for  the  purpose  of  this  Title 
the  licensee  shall  be  subject  to  the  civil 
jurisdiction  of  the  Quinault  Tribal 
Court. 

SECTION  71.10    SEVERABILITY 

§71.10.010    Severability 

If  for  any  reason,  or  circumstances, 
any  provision(s)  or  section(s)  of  this 
Title  are  held  invalid  by  the  appropriate 
court  of  jurisdiction,  the  remainder  of 
this  Title  and  other  provisions  or 
sections  shall  not  be  affected  in  the 
application  of  this  Title  or  to  any  person 
covered  by  this  Title. 


SECT10N71.il 
TITLE 


EFFECTIVE  DATE  OF 


§71.11.010    Continued  Operation  under 
existing  Tribal  or  State  License 

This  Title  is  effective  after  its 
adoption  by  the  Business  Committee. 
Any  Licensee  operating  under  an 
existing  tribal  or  state  license  may 
continue  to  operate  thereunder  until 
December  31, 1998,  provided  that  the 
licensee  complies  with  all  of  the 
provisions  contained  herein.  After 
December  31,  1998,  any  person 
operating  under  an  existing  state 
license,  must  apply  with  the 
Commission  for  a  tribal  license. 

[FR  Doc.  00-14465  Filed  6-7-00;  8:45  amj 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Indian  Affairs 

Indian  Gaming 

AGENCY:  Bureau  of  Indian  Affairs. 

Interior. 

ACTION:  Notice  of  amendment  to 

approved  Tribal-State  Compact. 

SUMMARY:  Pursuant  to  Section  11  of  the 
Indian  Gaming  Regulatorv  Act  of  1988, 
Pub.  L.  100-497.  25  U.S.C.  §  2710.  the 
Secretary  of  the  Interior  shall  publish,  in 
the  Federal  Register,  notice  of  approved 
Tribal-State  Compacts  for  the  piu-pose  of 
engaging  in  Class  III  gaming  activities 
on  Indian  lands.  The  Assistant 
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Secretary — Indian  Affairs,  Department 
of  the  Interior,  through  his  delegated 
authority,  has  approved  the  Seventh 
Renewal  of  Agreement  between  the 
Northern  Cheyenne  Tribe  and  the  ,State 
of  Montana  regarding  Class  III  gaming 
on  the  Northern  C!heyenne  Reservation 
which  was  executed  on  April  7,  2000. 
DATES:  This  action  is  effective  upon  date 
of  publication 

FOR  FURTHER  INFORMATION  CONTACT: 
George  T  ,Skibine.  Director  Office  of 
Indian  Gaming  Management,  Bureau  of 
Indian  Affairs.  Washington,  DC  20240, 
(202)  219-^06h. 

DatHd:  Mav  25,  2tM)0. 
Kevin  (iover. 

Ansi\tant  Sfcrvtun' — Induin  Attain, 
(FK  D<)(:  1)0-14504  Filed  6-7-00;  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Managefnent 

[UT-9t  (M)0-0777-XQl 

Notica  of  Meeting  of  ttte  Utah  Resource 
Advisory  Council 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

SUMMARY:  The  Bureau  of  Land 
Managements  Utah  Statewide  Resource 
Advisory  Council  meeting  will  be  held 
on  lune  21-22.  2000.  On  June  21.  the 
Council  will  focus  on  recreation  issues 
in  northwestern  Utah.  The  RAC  will 
participate  in  a  field  tour  of  the  west 
half  of  Box  Elder  County  and  the 
northwest  corner  of  Tooele  Ciounty. 
Other  resources  such  as  minerals,  range 
condition,  and  fire  rehabilitation  may  be 
addressed  as  time  allows  They  will  be 
departing  from  the  Bureau  of  Land 
Management's  Salt  Lake  Field  Office, 
2370  South  2300  West,  Salt  Lake  Citv, 
at  8  a.m  and  concluding  the  tour  in 
Wendover,  Nevada. 

On  June  22,  the  RAC;  will  continue 
working  on  the  draft  guidelines  for 
recreation  management.  This  meeting 
will  be  held  in  the  Silver  Room  of  the 
Silver  Smith  Hotel.  Wendover,  NV,  at  « 
a,m.  and  conclude  at  4  p.m  with  a 
public  comment  period  scheduled  from 
3:30-^. 

All  meetings  of  the  BLMs  Resource 
Advisory  C'ouncil  are  open  to  the 
public:  however,  transportation,  meals, 
and  overnight  accommodations  are  the 
responsibility  of  the  participating 
public, 

FOR  FURTHER  INFORMATION  CONTACT: 

Sherry  Foot.  Special  Programs 
Coordinator,  Utah  State  Offic:e.  Bureau 
of  Land  Management,  324  South  State 


Street.  Salt  Lake  City.  84111;  phone 
(801)539-^195. 

Dated:  |une  2.  2000. 
Sally  Wisely, 
(  Uiti  HIM  State  Dirvclor 
IKK  U(H     00-144:10  Filed  K-7-0();  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[OR-130-1020-XU;  GPO-0245] 

Notice  of  tfie  Meeting  of  ttie  Eastern 
Washington  Advisory  Council;  June 
22,  2000,  In  Spokane,  Washington 

AGENCY:  Bureau  of  Land  Management. 
Spokane  District 

SUMMARY:  A  meeting  of  the  Eastern 
Washington  Resource  Advisor\'  Council 
will  be  held  on  June  22,  2000.  The 
meeting  will  convene  at  9  a.m.,  at  the 
.Spokane  District  Office.  Bureau  of  Land 
Management.  1103  North  Fancher  Road. 
Spokane,  Washington.  99212-1275.  The 
meeting  will  adjourn  upon  conclusion 
of  business,  but  no  later  than  4  p.m. 
Public  comments  will  be  heard  from 
10:00  a.m.  until  10:30  a.m.  If  necessar\-. 
to  accommodate  all  wishing  to  make 
public  comments,  a  time  limit  may  be 
plactid  upon  each  speaker.  At  an 
appropriate  time,  the  meeting  will 
adjourn  for  approximately  one  hour  for 
lunch.  The  Topic  to  be  discussed  is  the 
Interior  Columbia  Basin  Ecosystem 
Management  Project  (ICBEMP). 
FOR  FURTHER  INFORMATION  CONTACT: 
Bureau  of  Land  Management,  Spokane 
District  Office.  1103  N.  Fancher  Road. 
Spokane.  Washington.  99212;  or  call 
.509-536-1200. 

Dated  June  2,  2000 
loHeph  K.  BuesiriK. 

l)i'<tnt  t  Sfana^rr 

|FK  Do.    00-14431  Filed  6-7-00;  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Servk:e 

Recommendations  Regarding  the 
Disposition  of  Culturally  Unidentifiable 
Native  American  Human  Remains 

AGENCY:  National  Park  Service,  Interior 
ACTION:  Notice 

The  Native  American  Graves 
Protection  and  Repatriation  Act  directs 
the  Secretary  of  the  Interior  to  establish 
and  maintain  an  advisory'  committee 
composed  of  seven  private  citizens 
nominated  by  Indian  tribes.  Native 


Hawaiian  organizations,  and  national 
museum  organizations  and  scientific 
organizations  [25  U.S,C.  3006|.  One  of 
the  review  committee's  responsibilities 
is  to  make  recommendations  regarding 
specific  actions  for  developing  a  process 
for  the  disposal  of  culturally 
unidentifiable  Native  American  human 
remains  in  the  possession  or  control  of 
museums  and  Federal  agencies  [25 
U.S.C.  3006  (c)(5)].  After  lengthy 
deliberations,  the  committee  makes  the 
following  recommendations. 

A.  Intent  of  NAGPRA 

1.  The  legislative  intent  of  the  Native 
.American  Graves  Protection  and 
Repatriation  Act  of  1990  (NAGPRA)  is 
stated  by  the  title  of  the  statute. 
Repatriation  means  the  return  of  control 
over  human  remains  and  cultural  items 
to  Indian  tribes  and  Native  Hawaiian 
organizations. 

2.  Specifically,  the  statute  required: 

a.  The  disposition  of  all  Native 
American  human  remains  cuid  cultural 
items  excavated  on  or  removed  from 
Federal  lands  after  November  16.  1990 
[25  U.S.C.  3002  (d){2)].  Disposition  is 
based  on  linkages  of  lineal  descent, 
tribal  land,  cultural  affiliation,  or 
aboriginal  land. 

b.  The  repatriation  of  culturally 
affiliated  human  remains  and  associated 
funerarv'  objects  in  Federal  agency  and 
museum  collections  if  requested  by  a 
culturally  affiliated  Indian  tribe  or 
Native  Hawaiian  organization  (25  U.S.C. 
3005]  Repatriation  is  based  on  linkages 
of  lineal  descent  or  cultural  affiliation. 

c.  The  development  of  regulations  for 
the  disposition  of  unclaimed  human 
remains  and  objects  [25  U.S.C.  3002 
(3)(b)l  and  culturally  unidentifiable 
human  remains  in  Federal  agency  and 
museum  collections  [25  U.S.C.  3006]. 

3.  Although  the  legal  standing  of 
funerary-  objects  associated  with 
culturally  unidentifiable  human 
remains  is  not  addressed  in  NAGPRA, 
the  statute  does  not  prohibit  their 
voluntary'  repatriation  by  museums  or 
Federal  agencies  to  the  extent  allowed 
by  Federal  law. 

4.  The  statute  acknowledges  the 
legitimate  need  to  return  control  over 
ancestral  remains  and  funerary  objects 
to  Native  people,  and  the  legitimate 
public  interest  in  the  educational, 
historical,  and  scientific  information 
conveved  by  those  remains  and  objects 
(25  U.S.C.  3002  (3)(b)  and  3006  (8)(b)]. 

5.  While  the  statute  does  not  always 
specify  repatriation,  it  is  implicit  that 
the  process  be  guided  by  the  rights  and 
needs  of  Indian  tribes  and  Native 
Hawaiian  organizations. 

B.  Culturally  Unidentifiable  Human 
Remains 


1 .  Federal  agencies  and  museums 
must  make  a  determination  as  to 
whether  Native  American  human 
remains  in  their  control  are  related  to 
lineal  descendants,  culturally  affiliated 
with  a  present-dav  Federally  recognized 
Indian  tribe  or  a  Native  Hawaiian 
organization,  or  are  culturally 
unidentifiable.  This  determination  must 
be  made  in  consultation  with  any 
appropriate  Indian  tribes  or  Native 
Hawaiian  organizations,  and  through  a 
good  faith  evaluation  of  all  relevant  and 
available  documentation, 

2.  A  determination  that  human 
remains  are  culturally  unidentifiable 
may  change  to  one  of  cultural  affiliation 
as  additional  information  becomes 
available  through  ongoing  consultation 
or  any  other  source.  There  is  no  statute 
of  limitations  for  lineal  descendants. 
Indian  tribes,  or  Native  Hawaiian 
organizations  to  make  a  claim. 

3.  A  Federal  agency  or  museum 
determination  that  human  remains  are 
culturally  unidentifiable  may  occur  for 
different  reasons.  At  present,  three 
categories  are  recognized: 

a.  Those  for  which  cultural  affiliation 
could  be  determined  except  that  the 
appropriate  Native  American 
organization  is  not  Federally  recognized 
as  an  Indian  tribe. 

b.  Those  which  represent  an  earlier 
identifiable  group,  but  for  which  no 
present-day  Indian  tribe  has  been 
identified  by  the  Federal  agency  or 
museum. 

c.  Those  for  which  the  Federal  agency 
or  museum  believes  that  evidence  is 
insufficient  to  identify  an  earlier  group. 

4.  Documentation 

a.  Documentation  is  required  for 
inventory  completion  and 
determinations  of  cultural  affiliation  by 
Federal  agencies  and  museums  [25 
U.S.C.  3003  (5}(b)(2)l.  Documentation 
should  be  prepared  in  accordance  with 
standards  such  as  those  outlined  in  43 
CFR  10.9  (c)  and  10.14. 

b.  Documentation  must  occur  within 
the  context  of  the  consultation  process. 
Additional  study  is  not  prohibited  if  the 
parties  (Federal  agencies,  museums, 
lineal  descendants.  Indian  tribes,  and 
Native  Hawaiian  organizations)  in 
consultation  agree  that  such  study  is 
appropriate. 

c.  Once  inventories  have  been 
completed,  the  statute  may  not  be  used 
to  require  new  scientific  studies  or  other 
means  of  acquiring  or  preserving 
additional  scientific  information  from 
human  remains  and  associated  funerary 
objects  [25  U.S.C.  3003  (b)(2)]. 

d.  With  the  exception  of  information 
exempted  from  the  Freedom  of 
Information  Act,  documentation 


prepared  in  compliance  with  the  statute 
is  a  public  record. 

C.  Guidelines  for  the  Disposition  of 
Culturally  Unidentifiable  Human 
Remains 

1.  Respect  must  be  the  foundation  for 
any  disposition  of  culturally 
unidentifiable  human  remains.  Human 
remains  determined  to  be  culturally 
unidentifiable  are  no  less  deserving  of 
respect  than  those  for  which  cultural 
affiliation  has  been  established. 

2.  Since  human  remains  may  be 
unclaimed,  or  determined  to  be 
culturally  unidentifiable  for  different 
reasons,  there  will  be  more  than  one 
appropriate  disposition  (repatriation) 
solution.  Examples  of  appropriate 
repatriation  solutions  include  the  return 
of: 

a.  Human  remains  that  are  determined 
to  be  culturally  unidentifiable  that  were 
recovered  from  tribal  land, 

b.  Human  remains  that  are 
determined  to  be  culturally 
unidentifiable  that  were  recovered  from 
the  aboriginal  land  of  an  Indian  tribe. 

c.  Human  remains  that  are  culturally 
unidentifiable  for  which  there  is  a 
relationship  of  shared  group  identity 
with  a  non-Federally  recognized  Native 
American  group. 

3.  A  Federal  agency  or  museum  may 
also  seek  the  recommendation  of  the 
review  committee  for  the  disposition  of 
culturally  unidentifiable  human 
remains  based  on  other  criteria  than 
those  listed  above. 

D.  Proposed  Models  for  the 
Disposition  of  Culturally  Unidentifiable 
Human  Remains 

1.  loint  recommendations  by  Federal 
agencies,  museums,  and  claimants. 
Repatriation  of  culturally  unidentifiable 
human  remains  may  proceed  in  those 
cases  where: 

a.  All  the  relevant  parties  have  agreed 
in  writing. 

b.  Statutory  requirements  have  been 
met:  and 

c.  The  guidelines  listed  above  have 
been  followed. 

Note:  The  review  committee  has 
recommended  repatriation  of  culturally 
unidentifiable  human  remains  that  have 
met  these  criteria  for  both  museums — 
including  the  Robert  S.  Peabody 
Museum  of  Archaeology-Phillips 
Academy;  Commonwealth  of  Virginia- 
Department  of  Historic  Resources; 
Dartmouth  College-Hood  Museum; 
Minnesota  Indian  Affairs  Council;  Iowa 
Historical  Society;  Sonoma  State 
University;  Peabody  Museum-Harvard 
University;  University  of  Nebraska- 
Lincoln;  New  Hampshire  Division  of 
Historical  Resources;  California  State 
University-Fresno;  and  Washington 
State  Historical  Society — and  Federal 


agencies,  including  the  US  Army-Fort 
Hunter- Liggett;  National  Park  Service- 
Fort  Clatsop  National  Monument; 
National  Park  Service-Carlsbad  Caverns 
National  Park/Guadalupe  Mountains 
National  Park:  and  US  Forest  Ser\'ice- 
Ocala  National  Forest. 

2.  Joint  recommendations  from 
regional  consultations 

a.  Historical  and  cultural  factors,  and 
therefore  issues  concerning  the 
definition  and  disposition  of  culturally 
unidentifiable  human  remains,  vary 
significantly  across  the  United  States 
For  example,  issues  in  the  Southeast, 
where  most  Indian  tribes  were  forcibly 
removed  during  the  19th  Century',  are 
ver\'  different  from  those  in  the 
Southwest  where  many  Indian  tribes 
remain  on  their  ancestral  lands. 
Similarly,  issues  in  the  Northeast  and 
California  differ  significantly  from  those 
in  the  Great  Plains.  Therefore,  it  is 
recommended  that  regional  solutions  be 
developed  that  best  fit  regional 
circumstances. 

b.  The  review  committee  recommends 
a  process  in  which: 

i.  Indian  tribes  and  Native  Hawaiian 
organizations  define  regions  within 
which  the  most  appropriate  solutions 
for  disposition  of  culturally 
unidentifiable  human  remains  may  be 
determined. 

ii.  Within  each  region,  the  appropriate 
Federal  agencies,  museums.  Indian 
tribes,  and  Native  Hawaiian 
organizations  consult  together  and 
propose  a  framework  and  schedule  to 
develop  and  implement  the  most 
appropriate  model  for  their  region. 

iii.  Regional  consultation  meetings 
mav  be  open  to  other  parties  with  a 
legitimate  interest  in  disposition,  with 
the  consent  of  the  appropriate  Federal 
agencies,  museums.  Indian  tribes,  and 
Native  Hawaiian  organizations. 

iv.  Dispositions  agreed  upon  through 
regional  consultation  meetings  will  be 
made  by  the  appropriate  Federal 
agencies,  museums,  and  Indian  tribes. 

v.  If  a  disposition  agreement  can  not 
be  reached  through  regional 
consultation  meetings,  the  dispute  may 
be  brought  before  the  review  committee. 

vi.  Anv  proposed  regional  disposition 
agreement  must  meet  all  statutoni' 
requirements  as  well  as  the  guidelines 
listed  above. 

E.  Regulations. 

The  review  committee  requests  that 
the  Secretary  of  the  Interior  develop  a 
draft  proposed  rule  [43  CFR  10.11] 
based  on  these  recommendations  to  be 
considered  by  the  review  committee  at 
its  next  meeting.  Following  review  by 
the  committee,  the  proposed  rule  will  be 
published  for  additional  public 
comment  in  the  Federal  Register. 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Inventory  Completion  for 
Native  American  Human  Remains  and 
Associated  Funerary  Objects  from 
Clay  County,  SO  In  tfie  Possession  of 
ttte  South  Dakota  State  Archaeological 
Research  Center,  Rapid  City,  SD 

AGENCY:  National  Park  Service 
action:  Notice 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA),  43  CFR  10.9,  of  the 
completion  of  an  inventory-  of  human 
remains  and  associated  funerarv  objects 
from  Clay  County.  SD  in  the  possession 
of  the  South  Dakota  State 
Archaeological  Research  (Center,  Rapid 
City,  SD.  This  notice  is  being  published 
as  part  of  the  National  Park  Service's 
administrative  responsibilities  under 
NAGPRA,  43  CFR  10.2  (c).  The 
determinations  within  this  notice  are 
the  sole  responsibility  of  the  museum, 
institution,  or  Federal  Agency  who  has 
control  of  these  Native  American  human 
remains  and  associated  funerary  objects. 
The  National  Park  Ser\'i<:e  is  not 
responsible  for  the  determinations 
within  this  notice. 

A  detailed  as.sessment  of  the  human 
remains  was  made  by  South  Dakota 
State  Archaeological  Research  Center 
(SARC)  professional  staff  in 
consultation  with  representatives  of  the 
Yankton  Sioux  Tribe  of  South  Dakota 
and  the  Crow  C^reek  Sioux  Tribe  of  the 
Crow  Creek  Reservation,  South  Dakota. 

In  192B,  human  remains  representing 
one  individual  were  recovered  from  the 
Vermillion  Bluff  Village  (3ik;L1). 
located  on  the  left  bank  of  the 
Vermillion  River.  Clay  County,  SD  by 
workmen  at  the  R.(;  Davis  residence 
These  human  remains  were  donatfui  to 
the  W H  Over  Museum,  Vermillion.  SD 
In  1974,  these  human  rtimains  wen- 
transferred  to  the  SARC  for 
documentation  and  repatriation  No 
known  individual  was  identified  The 
14  associated  funerarv  objects  include  a 
circular-shaped  iron  rod.  an  elk 
metapodial  scraper,  an  elk  antler 
scraper,  three  polished  pipestone  balls, 
a  top-shaped  piece  of  pipestone,  three 
undrilled  pipestone  pipes,  a  used 


pipestone  pipe,  a  steel  knife  with  a  horn 
handle,  and  two  pieces  of  scoria. 

Based  on  associated  funerar\'  objects 
and  manner  of  interment,  this 
individual  has  been  identified  as  Native 
American.  The  associated  funerary- 
objects  and  manner  of  interment  also 
indicate  this  burial  dates  to  the  historic 
period  (post-1800  A.D.).  Based  on 
continuities  of  material  culture,  oral 
tradition,  and  historical  evidence,  the 
cultural  affiliation  of  the  Historic-period 
component  of  the  Vermillion  Bluff 
Village  site  and  the  burial  listed  above 
have  been  affiliated  with  the  Yankton 
Sioux  Tribe  of  South  Dakota.  In  1859, 
the  Yankton  tribe  was  removed  from 
this  area  in  Clay  County,  SD  to  the 
Yankton  Indian  Reservation  in  South 
Dakota. 

Based  on  the  above  mentioned 
information,  officials  of  the  South 
Dakota  Archaeological  Research  Center 
have  determined  that,  pursuant  to  43 
CFR  10.2  (d)(1),  the  human  remains 
listed  above  represent  the  physical 
remains  of  one  individual  of  Native 
American  ancestrv'.  Officials  of  the 
South  Dakota  Archaeological  Research 
Clenter  have  also  determined  that, 
pursuant  to  43  CFR  10.2  (d)(2),  the  14 
objects  listed  above  are  reasonably 
beheved  to  have  been  placed  with  or 
near  individual  human  remains  at  the 
time  of  death  or  later  as  part  of  the  death 
rite  or  ceremony.  Lastly,  officials  of  the 
.South  Dakota  Archaeological  Research 
Onter  have  determined  that,  pursuant 
to  43  CFR  10.2  (e).  there  is  a 
relationship  of  shared  group  identity 
which  can  be  reasonably  traced  between 
these  Native  American  human  remains 
and  associated  funerary  objects  and  the 
Yankton  Sioux  Tribe  of  South  Dakota. 
This  notice  has  been  sent  to  officials  of 
the  Yankton  Sioux  Tribe  of  South 
Dakota  and  the  Crow  Creek  Sioux  Tribe 
of  the  Crow  Creek  Reservation,  South 
Dakota.  Repr»>sentatives  of  any  other 
Indian  tribe  that  believes  itself  to  be 
[  ulturally  affiliated  with  these  human 
remains  and  associated  funerary'  objects 
should  ccmtact  Renee  Boen,  Curator, 
State  Archaeological  Center.  South 
Dakota  Historical  Society.  P.O.  Box 
12.57,  Rapid  Ciity,  SD  57709-1257; 
telephone:  (605)  394-1936,  before  fuly 
10.  2000  Repatriation  of  the  human 
remains  and  associated  funerar>'  objects 
to  the  Yankton  Sioux  Tribe  of  South 
Dakota  may  begin  after  that  date  if  no 
additional  claimants  come  forward. 
i),iif(i  \U\  n  2(M)() 

|ohn  Robbin.s. 

As^istiiii!  Ihrfi  tor.  (Ailtiiral  Rfsourres 
Strnarilshii'  unit  PitrtniT^hip  Pri>i!nims 
IKK  1)(M    0()-144H<l  FiUhI  h-7-OU.  8:45  ami 
BILLING  CODE  4310-70-^ 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Inventory  Completion  for 
Native  American  Human  Remains  and 
Associated  Funerary  Objects  from 
Sledge  Island,  AK  In  the  Possession  of 
the  University  of  Alaska  Museum, 
Fairbanks,  AK 

agency:  National  Park  Service 
ACTION:  Notice 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA).  43  CFR  10.9.  of  the 
completion  of  an  inventory  of  human 
remains  and  associated  funeran,'  objects 
from  Sledge  Island.  AK  in  the , 
possession  of  University  of  Alaska 
Museum,  Fairbanks,  AK.  This  notice  is 
being  published  as  part  of  the  National 
Park  Service's  administrative 
responsibilities  under  NAGPRA,  43  CFR 
10.2  (c).  The  determinations  within  this 
notice  are  the  sole  responsibility  of  the 
museum,  institution,  or  Federal  Agency 
who  has  control  of  these  Native 
American  human  remains  and 
associated  funerary  objects. 

A  detailed  assessment  of  the  human 
remains  was  made  by  University  of 
Alaska  Museum  professional  staff  in 
consultation  with  representatives  of  the 
Nome  Eskimo  Community. 

In  1950.  human  remains  representing 
five  individuals  were  recovered  from 
Sledge  Island,  AK  during  surveys 
conducted  under  the  auspices  of  the 
University  of  Alaska  Museum  by  George 
Schumann.  No  known  individuals  were 
identified.  No  associated  funerary  object 
are  present. 

In  1956,  human  remains  representing 
one  individual  were  recovered  from 
Sledge  Island,  AK  during  surveys 
conducted  under  the  auspices  of  the 
University  of  Alaska  Museum  by  Otto 
Geist  and  Ivar  Skarland.  No  known 
individual  was  identified.  The  nine 
associated  funerary  objects  are  two  knife 
handles  and  seven  faunal  remains 
consisting  of  three  dog  bones  and  four 
polar  bear  bones. 

In  1968,  human  remains  representing 
four  individuals  were  recovered  from 
Sledge  Island,  AK  by  William  Tuttle, 
who  donated  these  human  remains  to 
the  University  of  Alaska  Museum.  No 
known  individuals  were  identified.  No 
associated  funerar\'  objects  are  present. 

Based  on  material  culture,  the  sites 
listed  above  have  been  identified  as 
historic  period  occupations  (post-1780 
A.D.). 

Based  on  the  above  mentioned 
information,  officials  of  the  University 
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of  Alaska  Museum  have  determined 
that,  pursuant  to  43  CFR  10.2  {d)(l).  the 
human  remains  listed  above  represent 
the  physical  remains  of  a  minimum  of 
ten  individuals  of  Native  American 
ancestry.  Officials  of  the  University  of 
Alaska  Museum  have  also  determined 
that,  pursuant  to  43  CFR  10.2  (d)(2),  the 
nine  objects  listed  above  are  reasonably 
believed  to  have  been  placed  with  or 
near  individual  human  remains  at  the 
time  of  death  or  later  as  part  of  the  death 
rite  or  ceremony.  Lastly,  officials  of  the 
University  of  Alaska  Museum  have 
determined  that,  pursuant  to  43  CFR 
10.2(e).  there  is  a  relationship  of  shared 
group  identity  which  can  be  reasonably 
traced  between  these  Native  American 
human  remains  and  associated  funerary 
objects  and  the  Nome  Eskimo 
Community. 

This  notice  has  been  sent  to  officials 
of  the  Nome  Eskimo  Community. 
Representatives  of  any  other  Indian  tribe 
that  believes  itself  to  be  culturally 
affiliated  with  these  human  remains  and 
associated  funerary  objects  should 
contact  Gary  Selinger,  Special  Projects 
Manager,  University  of  Alaska  Museum. 
907  Yukon  Drive,  Fairbanks,  AK  99775- 
1200;  telephone:  (907)  474-6117.  fax: 
(907)  474-5469,  before  July  10,  2000, 
Repatriation  of  the  human  remains  and 
associated  funerary  objects  to  the  Nome 
Eskimo  Community  may  begin  after  that 
date  if  no  additional  claimants  come 
forward.  The  National  Park  Service  is 
not  responsible  for  the  determinations 
within  this  notice. 

Dated:  May  30,  2000. 
|ohn  Robbins, 

Assistant  Director.  Cultural  Resources 
Stewardship  and  Partnerships. 
|FR  Doc.  00-14488  Filed  6-7-00;  8:45  ami 
BILUNG  CODE  4310-7D-F 


INTERNATIONAL  TRADE 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING: 

International  Trade  Commission. 
TIME  AND  DATE:  June  12.  2000  at  2  p.m. 
PLACE:  Room  101,  500  E  Street  SW. 
Washington,  DC  20436  Telephone:  (202) 
205-2000. 

STATUS:  Open  to  the  public. 
MATTERS  TO  BE  CONSIDERED: 

1.  Agenda  for  future  meeting:  none 

2.  Minutes 

3.  Ratification  List 

4.  Inv.  No.  731-TA-762 
(Remand){Static  Random  Access 
Memory  Semiconductors  from 


Taiwan) —  briefing  and  vote.  (The 
Commission  will  transmit  its  views  on 
remand  to  the  U.S.  Court  of 
International  Trade  on  June  26,  2000.) 

5.  Inv.  Nos.  701-TA-253  and  731- 
TA-132,  252.  271,  276-277,  296,  409- 
410,  532-534,  and  536-537  (Review) 
(Certain  Pipe  and  Tube  from  Argentina. 
Brazil.  Canada.  India.  Korea,  Mexico, 
Singapore.  Taiwan,  Thailand,  Turkey, 
and  Venezuela) — ^briefing  and  vote.  (The 
Commission  will  transmit  its 
determination  to  the  Secretary  of 
Commerce  on  Jime  26,  2000). 

6.  Outstanding  action  jackets:  none 
In  accordjmce  with  Commission 

policy,  subject  matter  listed  above,  not 
disposed  of  at  the  scheduled  meeting, 
may  be  carried  over  to  the  agenda  of  the 
following  meeting. 

Issued:  June  5,  2000. 
By  order  of  the  Commission. 
Donna  R.  Koehnke, 

Secretary. 

(PR  Doc.  00-14580  Filed  6-6-00;  11:09  am] 
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DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of 
1980,  as  Amended 

Notice  is  hereby  given  that  a  proposed 
consent  decree  in  the  actions  entitled 
United  States  v.  Gayner,  et  ai.  Civil 
Action  No.  00CV11037EFH  (D.  Mass.). 
and  United  States  v.  Glynn,  Civil  Action 
No.  99-40133  (D.  Mass.),  was  lodged  on 
May  26,  2000,  with  the  United  States 
District  Court  for  the  District  of 
Massachusetts.  The  proposed  consent 
decree  resolves  the  claims  of  the  United 
States  against  several  potentially 
responsible  parties  ("Settling 
Defendants")  at  the  Nyanza  Chemical 
Waste  Dump  Superfund  Site,  located  in 
Ashland,  Massachusetts  ("Site"),  under 
the  Comprehensive  Environmental 
Response,  Compensation,  and  Liabilitv 
Act  ("CERCLA"),  42  U.S.C.  9601  et  seq. 
The  consent  decree  will  also  resolve  the 
claims  of  the  Commonwealth  of 
Massachusetts  ("Commonwealth")  in 
connection  with  the  Site  under  CERCLA 
and  the  Massachusetts  Oil  and 
Hazardous  Material  Release  Prevention 
and  Response  Act,  M.G.L.  c.  2lE.  The 
Settling  Defendants  include  Robert  E. 
Gayner,  MCL  Development  Corporation, 
Edward  J.  Camille,  and  John  J.  Glynn, 
Jr.,  as  Trustee  of  the  Environmental 
Restoration  Engineering  Trust  and  the 
AlF  Realty  Trust.  The  consent  decree 


includes  a  covenant  not  to  sue  by  the 
United  States  under  sections  106  and 
107  of  CERCLA.  42  U.S.C.  9606  and 
9607  (including  claims  for  natural 
resource  damages),  and  under  section 
7003  of  the  Resource  Conservation  and 
Recovery  Act  ("RCRA  "),  42  U.S.C.  6973. 

Under  the  proposed  consent  decree, 
the  Settling  Defendants  will  pay 
$300,000  to  the  United  States  in  order 
to  reimburse  the  United  States  for  its 
past  unreimbursed  response  costs 
incurred  in  connection  with  the  Site 
and  $75,000  to  the  Commonwealth  to 
reimburse  the  Commonwealth  for  its 
past  unreimbursed  response  costs 
incurred  in  connection  with  the  Site.  In 
addition,  the  Settling  Defendants  have 
agreed  to  record  an  Environmental 
Restriction  and  Easement  ("Easement") 
with  respect  to  each  of  their  properties 
located  at  the  Site.  The  Easements  will 
impose  certain  restrictions  on  the  use  of 
these  properties  and  will  also  provide 
access  rights  to  the  United  States  (until 
completion  of  the  remedial  action  at  the 
Site)  and  the  Commonwealth  (after 
completion  of  the  remedial  action  at  the 
Site). 

The  Department  of  Justice  will 
receive,  for  a  period  of  up  to  thirty  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Any  comments  should 
be  addressed  to  the  Assistant  Attorney 
General  for  the  Enviroiunent  and 
Natural  Resources  Division,  P.O.  Box 
761 1 .  Ben  Franklin  Station.  Washington 
D.C.  20044.  and  should  refer  to  United 
States  v.  GavTjer  et  al..  DO)  Ref.  Number 
90-11-2-340D.  Commenters  may 
request  an  opportunity  for  a  public 
meeting  in  the  affected  area,  in 
accordance  with  section  7003(d)  of 
RCRA.  42  U.S.C.  6973(d). 

The  proposed  consent  decree  may  be 
examined  at  EPA  Region  1,  located  at 
One  Congress  Street,  Suite  1100.  Boston, 
MA  02114  (contact  Peter  DeCambre. 
617-918-1890).  A  copy  of  the  proposed 
consent  decree  may  be  obtained  by  mail 
from  the  Department  of  Justice  Consent 
Decree  Libran,-,  P.O.  Box  7611. 
Washington.  DC,  20044.  In  requesting  a 
copy,  please  refer  to  the  referenced  case 
and  enclose  a  check  in  the  amount  of 
$30  (25  cents  per  page  reproduction 
costs). 

Joel  M.  Gross. 

Section  Chief.  Environmental  Enforcement 

Section.  Environment  and  .\atural  Resources 

Division. 

|FR  Doc.  00-144.55  Filed  6-7-00:  8:45  ami 
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DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of 
1980,  as  Amended 

Notice  is  hereby  given  that  a  proposed 
consent  decree  in  the  action  entitled 
United  States  v.  Holden.  et  al..  Civil 
Action  No.  t)0t:Vll03bEFH  (D  Mass  ). 
was  lodged  on  May  2t),  2000.  with  the 
United  States  District  C^jurt  for  the 
District  of  Massachusetts.  The  proposed 
consent  decree  resolves  the  claims  of 
the  United  States  claims  against  several 
potentiallv  responsible  parties  (".Settling 
Defendants')  at  the  Nvanza  Chemical 
Waste  Dump  Superfund  .Site,  located  in 
Ashland,  Massachw.setts  ("Site"),  under 
the  (kimprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  ( "CERCLA  ■),  42  U.S.C  9601  H  spq. 
The  consent  decree  will  also  resolve  the 
claims  of  the  Commonwealth  of 
Massachusetts  ("(k)mmonwt'alth")  in 
connection  with  the  Site  under  (^ERCILA 
and  the  Massachu.setts  Oil  and 
Hazardous  Material  Release  F'reventiim 
and  Response  Act.  M.G.L.  c.  21E.  Tht; 
Settling  Defendants  include  Nelson  VV. 
Holden.  as  Trustee  of  the  Holden- 
Ashland  Trust.  Martha  E.  Holden.  as 
Trustee  of  the  Holden-Ashland  Trust, 
and  William  M.  I.eacu   The 
Environmental  Protection  AgeniA  ha.s 
determined  that  the  Settling  Defendants 
qualif\'  for  a  df  niimimis  settlemtMit 
under  section  122(g)(1)(B)  of  CERCLA, 
42  U.S.C.  9622(g)(1)(B).  The  con.sent 
decree  includes  a  covenant  not  to  sue  bv 
the  United  .States  under  sections  106 
and  107  of  CERCLA,  42  VM.C.  9606  and 
9607  (including  claims  foi  natural 
resources  damages),  and  under  Section 
7003  of  the  Resourt:e  Conservation  and 
Recovery  Act  ("RCRA "),  42  US  t;.  6973. 

Under  the  propostid  consent  d(H:ree. 
the  Settling  Defendants  have  agreed  to 
record  an  Environmental  Restriction 
and  Easement  ("Easement")  with 
respect  to  each  of  their  properties 
located  at  the  Site.  The  Easements  will 
impose  certain  restric:tions  on  the  use  of 
these  properties  and  will  also  provide 
access  rights  to  the  United  States  (until 
completion  of  the  renii-dial  action  at  the 
Site)  and  to  the  (.ommonwealth  (after 
completion  of  the  remedial  actiim  at  the 
Site). 

The  Department  of  [ustic  c  will 
receive,  for  a  period  of  up  to  thirty  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Any  comments  should 
be  addressed  to  the  Assistant  .Attorney 
(ieneral  for  the  Environment  and 
Natural  Resources  Division.  F^().  box 


7611.  Ben  Franklin  Station.  Wiishington 
DC  20044.  and  should  refer  to  United 
States  v.  Holden.  et  al..  DOJ  Ref. 
Number  9O-11-2-340C.  Commenters 
may  request  an  opportunity  for  a  public 
meeting  in  the  affected  area,  in 
accordance  with  Section  7003(d)  of 
RCRA,  42  U.S.C.  6973(d). 

The  proposed  consent  decree  may  be 
examined  at  EPA  Region  1,  located  at 
One  Congress  Street,  Suite  1100.  Boston, 
MA  02114  (contact  Peter  DeCambre. 
617-918-1890)  A  copy  of  the  proposed 
consent  decree  may  be  obtained  by  mail 
from  the  Department  of  Justice  Consent 
Deere*'  Librar\'.  P.O.  Box  7611. 
Washington.  DC  20044.  In  requesting  a 
copy,  please  refer  to  the  referenced  case 
and  enclose  a  check  in  the  amount  of 
S23.75  (25  cents  per  page  reproduction 
costs). 

|oel  M.  Gross. 

Sci  tioii  C.hirf.  Ftivironmrnlnl  Fnforr  fmfnt 
.sV'cf/ori.  Hinininmfiil  ami  SaUtml  Hfsoun  i-s 
l)n  I'-ioii 

UK  Dui     ()0-144.'">t>  Filed  b-7-OU.  H:4.t  am| 

BILLING  CODE  4410-1S-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Registration 

By  Notice  dated  February  10,  2000, 
and  published  in  the  Federal  Register 
on  Februarv'  17,  2000,  (65  FR  33)  Ganes 
Chemicals  Inc.,  Industrial  Park  Road, 
Pennsville,  New  Jersey  08070,  made 
application  by  renewal  to  the  Drug 
Enforcement  .Administration  (DE.A)  to 
be  registered  as  a  bulk  manufacturer  of 
the  basic  classes  of  controlled 
substances  listed  below: 


Drug 


Sctiedule 


Methylphenidate  (1724)  

Amotjarbital  (2125)  

Pentobarbital  (2270)  

Secobartjital  (2315)  

Glutelhimide  (2550)  

Methadone  (9250)    

Methadone-intermediale  (9254) 
Dextropopoxyphene.  bulk  (non- 
dosage  torms)  (9273) 


II 
It 
II 
II 
II 
II 
II 
II 


The  firm  plans  to  manufacture  the 
listed  controlled  substances  for 
distribution  as  bulk  products  to  its 
customers. 

DEA  has  considered  the  factors  in 
Title  21.  United  States  Code.  Section 
823(a)  and  determined  that  the 
registration  of  (Janes  Chemicals,  Inc.  to 
manufacture  the  listed  controlled 
substances  is  consistent  with  the  public 
interest  at  this  time.  DEA  has 


investigated  Ganes  Chemicals.  Inc.  on  a 
regular  basis  to  ensure  that  the 
company's  continued  registration  is 
consistent  with  the  public  interest. 
These  investigations  have  included 
inspection  and  testing  of  the  company's 
physical  security  systems,  audits  of  the 
company's  records,  verification  of  the 
company's  compliance  with  state  and 
local  laws,  and  a  review  of  the 
company's  background  and  history. 
Therefore,  pursuant  to  21  U.S.C.  823 
and  28  CFR  0.100  and  0.104.  the  Deputy 
Assistant  Administrator.  Office  of 
Diversion  Control,  hereby  orders  that 
the  application  submitted  by  the  above 
firm  for  registration  as  a  bulk 
manufacturer  of  the  basic  classes  of 
controlled  substances  listed  above  is 
granted. 

Udted:  May  2,5.  2000. 
|ohn  H.  King. 

Drputy  .Assistant  Administrator.  Office  of 
Diversion  Control.  Drug  Enforrcmi-nt 
.■\dnnnislratton 

IKK  D()(    00-14478  Filed  b-7-OU;  8:45  dm| 
BILUNG  CODE  4410-09-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
SutMtances;  Notice  of  Registration 

By  Notice  dated  May  12,  1999.  and 
published  in  the  Federal  Register  on 
May  25,  1999,  (64  FR  28214),  Noramco. 
Inc..  1400  Olympic  Drive,  Athens, 
Georgia  30601,  made  application  to  the 
Drug  Enforcement  Administration 
(DEA)  for  registration  as  a  bulk 
manufacturer  of  the  basic  classes  of 
controlled  substances  listed  below: 

Drug  Schedule 


Codeine  (9050)     

Oxycodone  (9143)  ... 
Hydrocodone  (9193) 
Morphine  (9300) 
Thebaine  (9333) 


The  firm  plans  to  support  its  other 
manufacturing  facility  with 
manufacturing  and  analyiical  testing. 

No  comments  or  objections  have  been 
received.  DEA  has  considered  the 
factors  in  Title  21,  United  States  Code, 
Section  823(a)  and  determined  that  the 
registration  of  Noramco,  Inc.  to 
manufacture  the  listed  controlled 
substances  is  consistent  with  the  public 
interest  at  this  time.  DEA  has 
investigated  Noramco,  Inc.  to  ensure 
that  the  company's  registration  is 
consistent  with  the  public  interest.  The 
investigations  included  inspection  and 
testing  of  the  company's  physical 
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security  systems,  verification  of  the 
company's  compliance  with  state  and 
local  laws,  and  a  review  of  the 
company's  background  and  history. 
Therefore,  pursuant  to  21  U.S.C.  823 
and  28  CFR  0.100  and  0.104,  the  Deputy 
Assistant  Administrator.  Office  of 
Diversion  Control,  hereby  orders  that 
the  application  submitted  by  the  above 
firm  for  registration  as  a  bulk 
manufacturer  of  the  basic  classes  of 
controlled  substances  listed  above  is 
granted. 

Dated;  May  26.  2000. 
|ohn  H.  King, 

Deputy  Assistant  Administrator.  Office  of 

Diversion  Control.  Drug  Enforcement 

Administration. 

|FR  DoL.  00-14477  Filed  6-7-00:  8:45  am) 

BILUNG  C0I2E  4410-09-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Application 

Pursuant  to  §  1301.33(a)  of  Title  21  of 
the  Code  of  Federal  Regulations  (CFR). 
this  is  notice  that  on  April  19.  2000.  and 
April  27,  2000,  Organichem 
Corporation,  33  Riverside  Avenue. 
Rensselaer.  New  York  12144,  made 
application  by  letters  to  the  Drug 
Enforcement  Administration  (DEA)  for 
registration  as  a  bulk  manufacturer  of 
the  basic  classes  of  controlled 
substances  listed  below: 

Drug  Schedule 


Amphetamine  (1100) 
Pentobarbital  (2270)  . 


The  firm  plans  to  manufacture 
amphetamine  and  pentobarbital  as  a 
bulk  product  for  distribution  to  its 
customers. 

Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substances 
may  file  comments  or  objections  to  the 
issuance  of  the  proposed  registration. 

Any  such  comments  or  objections 
may  be  addressed,  in  quintuplicate,  to 
the  Deputy  Assistant  Administrator, 
Office  of  Diversion  Control.  Drug 
Enforcement  Administration.  United 
States  Department  of  Justice, 
Washington,  DC.  20537,  Attention:  DEA 
Federal  Register  Representative  (CCR), 
and  must  be  filed  no  later  than  August 
7,  2000. 


Dated:  May  25.  2000. 
John  H.  King, 

Deputy  Assistant  Administrator.  Office  of 

Diversion  Control.  Drug  Enforcement 

Administration. 

|FR  Doc;.  00-14479  Filed  6-7-00:  8:45  am] 

BILUNG  CODE  4410-09-M 

DEPARTMENT  OF  JUSTICE 

Office  of  Justice  Programs 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

ACTION:  Notice  of  information  collection 
under  review:  new  collection;  Fiscal 
Year  1999  State  Domestic  Preparedness 
Equipment  Program  Needs  Assessment. 

The  Department  of  Justice.  Office  of 
Justice  Programs  (OJP).  Office  for  State 
and  Local  Domestic  Preparedness 
(OSLDPS),  has  submitted  the  following 
information  collection  request  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  in 
accordance  with  emergency  review- 
procedures  of  the  Paperwork  Reduction 
Act  of  1995.  OMB  approval  has  been 
requested  by  June  16,  2000.  The 
proposed  information  collection  is 
published  to  obtain  comments  from  the 
public  and  affected  agencies.  If  granted, 
the  emergency  approval  is  only  valid  for 
180  days.  Comments  should  be  directed 
to  OMB,  Office  of  Information 
Regulation  Affairs,  Attention: 
Department  of  Justice  Desk  Officer  (202) 
395-3122.  Washington,  DC  20530. 

During  the  first  60  days  of  this  same 
review  period,  a  regular  review  of  this 
information  collection  is  also  being 
undertaken.  All  comments  and 
suggestions,  or  questions  regarding 
additional  information,  to  include 
obtaining  a  copy  of  the  proposed 
information  collection  instrument  with 
instructions,  should  be  directed  to 
Frank  Lepage.  Chief,  Grants 
Management  Operations  Branch.  Office 
for  State  and  Local  Domestic 
Preparedness.  810  7th  Street.  NW., 
Washington,  DC  20531.  or  facsimile  at 
(202)616-2922. 

Request  written  comments  and 
suggestions  from  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information.  Your 
conunents  should  address  one  or  more 
of  the  following  foiu-  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessarj' 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 


(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used: 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technolog\-. 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  This  Information 

( 1 )  Type  of  information  collection : 
New  collection. 

(2)  The  title  of  the  form/collection: 
Fiscal  Year  1999  State  Domestic 
Preparedness  Equipment  Program  Needs 
Assessment. 

(3)  The  agency  form  number,  if  any. 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection: 
U.S.  Department  of  Justice.  Office  of 
Justice  Programs.  Office  for  State  and 
Local  Domestic  Preparedness  Support. 

(4)  Affected  Public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract: 

Primary:  Federal.  State,  and  Local 
Government. 

Abstract:  Section  1404  of  the  Defense 
Against  Weapons  of  Mass  Destruction 
Act  of  1998  (Title  XIV  of  Public  Law 
105-261:  50  U.S.C.  2301)  as  amended  by 
Section  1064  of  the  National  Defense 
Authorization  Act  of  2000  (Title  X  of 
Public  law  106-65:  50  U.S.C.  2301) 
authorizes  the  Department  of  Justice  to 
collect  information  from  state  and  local 
jurisdictions  to  assess  the  threat  and  risk 
of  terrorist  employment  of  weapons  of 
mass  destruction  against  cities  and  other 
local  areas.  This  data  collection  is  a  one- 
time event  that  will  allow  states  to:  (1) 
Report  current  jurisdictional  needs  for 
equipment,  training,  exercises,  and 
technical  assistance:  (2)  forecast 
projected  needs  for  this  support:  and.  (3) 
identify  the  gaps  that  exist  at  the 
jurisdictional  level  in  equipment, 
training,  exercises,  and  technical 
assistance  that  OJP/OSLDPS  funding 
will  be  used  to  address.  Additionally, 
the  information  collected  will  guide 
OJP/OSLDPS  in  the  formulation  of 
domestic  preparedness  policies  and 
with  the  development  of  OSLDPS 
programs  to  enhance  state  and  local  first 
responder  capabilities. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond/reply:  The  data  collection  being 
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proposed  i.s  a  onc-tiinc  offort 
irn;()rporatin^  ihwv  main  components:  A 
terrorist  threat  antl  risk  assessment,  a 
public  health  capabiliti(!s  assessment, 
and  an  equipment  needs  and 
capabilities  assessment,  information 
will  be  collected  bv  approximattjlv 
9. ()()()  local  law  (>nforcement.  public 
health,  and  emerKencv  management 
agencies.  In  addition,  a  state 
administrative  agency  in  each  state  will 
roll-up  the  local  data  and  submit  this 
information  to  OIP/OSLDI'S.  Collection 
and  tabulation  of  the  raw  data  at  the 
local  levt^l  mav  take  up  to  one  month 
Jurisdictions  using  the  OIP  data 
collection  tool  designtul  for  this  exercise 
mav  experience  burdens  ranging  from 
4-H  hours  to  collect  tabulate  and  input 
data   in  addition,  roll-up  of  the  data  iit 
the  state  level  and  elei  tronic  submission 
to  (3|F  ma\'  take  up  to  4  hours 

(6)  An  t^stimatf  of  thr  totnl  pul>h( 
burden  I  in  hoursl  iiss(h  ititrd  witfi  thr 
I  ollfrtion   The  ti)t,il  public   burden 
associated  with  this  one-time  d,it>i 
colle(  tioii  will  be  appro\iinatel\  fiti.liOO 
hours 

If  addition.il  iiitonii.iliiui  is  reipiired. 
( (iiit.ict   Ms   Mreiid.i  !•;   Dmt,  l)eput\ 
Clear.ince  Offii  er.  United  ,States 
Department  ot  lusti(  e,  Inforiiiatinii 
M.inagemeiit  ami  .Securit\  ,Sl,ift.  [uslii  e 
Maii,is;t'iiii'nt  I)i\  ismn.  ,Suile  1220. 
Natiniia!  I'I.ki'  Huildmi;.  i:?  il 
PennsvKaiu.i  .\\eiuie.  \\V.  \V,isliini;tiiii. 
IK    2t),53U. 

ll.il.'ii:  lunt^  2.  201K). 
Bri>nda  K.  Dyer, 

Ih'iHirtmi'nl  Drpiitv  Clftintnce Officer.  I'niti-il 

Sttilf.  Ih'fHirtmriit  of  /i(s//c  r 

IFKDiM    i)o-M4ji  1  ili'ii  (>-r-^i(i:  H:4.=iam| 

BILLING  CODE  4410-18-M 


DEPARTMENT  OF  JUSTICE 
National  Institute  of  Justice 

[OJP(NIJ)-1279] 

National  Institute  of  Justice 
Announcement  of  the  Tenth  Meeting  of 
the  National  Commission  on  the  Future 
of  ONA  Evidence 

agency:  Office  of  [ustice  Programs, 
National  Institute  of  justice,  [ustice. 
ACTION:  Notice  of  meeting. 


SUMMARV:  Announcement  of  the  tenth 
meeting  of  the  National  (lommission  on 
the  Future  of  DNA  Evidence. 
DATES:  The  tenth  meeting  of  the 
National  Commission  on  the  Future  of 
DNA  Evidence  will  take  plai:e  on 
Sundav.  |uly  9.  2000  from  1  p.m.  to  5 
p.m. .EST.  and  on  Monday,  |uly  10,  2000 
from  9  a.m.  to  5  p.m.,  EST. 


ADDRESSES:  The  meeting  will  take  place 
at  the  C;rand  Hvatt  Hotel,  1000  H  Street. 
NVV  Washington.  D.C.  20001  Phone: 
(202)  .584-1234 

FOR  FURTHER  INFORMATK5N  CONTACT: 

Christopher  H.  Asplen,  Al'SA. 
Executive  Director.  Phone:  (202)  t>lt>- 
8123.  (This  is  not  a  toll-free  number]. 

SUPPLEMENTARY  INFORMATION: 

Authority 

This  action  is  authorized  under  the 
Omnibus  Cirime  ("(mfrol  and  Safe  Streets 
,-\ct  of  1968.  Sections  201-03.  as 
amended,  42  U.S.C.  3721-23  (1994). 

Background 

The  National  ('ommission  on  the 
Future  of  DNA  Evidence,  established 
pursuant  to  Section  3(2)A  of  the  Federal 
Advisorv  Committee  Act  (FACIA).  5 
U.S.C.  App   2.  will  meet  to  carry  out  its 
advisor\  functions  under  Sections  201- 
202  of  the  Omnibus  Crime  Control  and 
Safe  Streets  Act  of  19t)H,  as  .mended 
This  meeting  will  be  open  to  the  publu  . 

The  purpose  of  the  National 
( iummission  on  the  Future  of  DNA 
1a  idence  is  to  provide  the  .Attorney 
Ceneral  with  recommendations  on  the 
use  of  (  urrent  and  future  D.\.-\  methods, 
appli(.atiiiiis  and  technologies  in  tln' 
operation  of  the  criminal  justiie  svstem. 
from  the  crime  s(  ene  to  the  courtroom 
( )\  er  the  (durse  of  its  Charter,  the 
Commission  will  ri'view  critical  policy 
issues  regariiing  DN.\  e\  idem  e  and 
provide  recommended  (  ourses  of  a(  tion 
to  improve  its  use  as  a  tool  of 
investigation  .ind  adjuilu  ation  in 
irimmal  cases. 

The  Cf)mmission  will  address  issues 
m  five  specific  areas:  ( 1 1  The  use  of 
DNA  in  [)ost(  (invu  tion  relief  cases.  (2) 
legal  coni:erns  including  Dauhfrt 
challenges  and  the  scope  of  discoverv  in 
DNA  cases.  (3)  criteria  for  training  and 
technical  assistance  for  i  riminal  justice 
professionals  iiniilved  in  the 
identification,  collection  <ind 
preservation  of  DNA  evidence  at  the 
c  rune  scene.  (4)  essential  laboratory 
c  apabilities  in  the  face  of  emerging 
tefhnologies.  and  (5)  the  impact  of 
future  te(:hnologic;al  developments  in 
the  use  of  DNA  in  the  crimin<d  justice 
system.  Eac  h  topic:  will  be  the  focus  of 
the  in-de[)th  analysis  by  separate 
working  groups  comprised  of  prominent 
professionals  who  will  report  back  to 
the  Commission. 

D.ilfd:  luiir  ,:.  :;i)iii) 
Dnus  Horner. 

.\(  linii  Dirri  lar.  \(iliiintil  lii'<titiitf  uf  lustiif. 
(KK  I)(K    00-14442  Fii.'ii  (>-7-()0:  8:4,5  am] 
BILLING  CODE  4410-1 8-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

(TA-W-37,011] 

Cooper  Energy  Services,  Grove  City, 
Pennsylvania;  Notice  of  Revised 
Determination  on  Reconsideration 

On  April  27.  200,  the  Department 
issued  an  Affirmative  Determination 
Regarding  Application  for 
Reconsideration  for  the  workers  and 
former  worker  of  the  subject  firm.  The 
notice  was  published  in  the  Federal 
Register  on  May  4.  2000  (65  FR  25947). 

Investigation  findings  show  that  the 
workers  are  primarily  engaged  in  the 
produc:fion  of  castings  and  machined 
components.  The  worker  were  denied 
TAA  because  the  "contributed 
importantlv"  test  of  the  Croup 
Eligibility  Requirements  of  the  Trade 
.■\ct  was  not  met.  The  workers  were 
denied  NAFTA-TAA  on  the  basis  that 
there  was  no  shift  in  production  to 
Mexico  or  Canada,  nor  were  then- 
company  or  c:ustomer  imports  of 
castings  or  mac:hinf!d  c:omponents  from 
Nfexic  c)  or  Canada. 

The  p<>titioners  presented  evidence 
that  some  of  the  prc)duc:tion  of  pistons 
was  shifted  to  Canada  and  i.s  tieing 
returntul  to  the  United  States. 

New  information  obtained  from  the 
subject  firm  on  reconsideration  re\c'al 
that  for  a  short  jieriod  of  time  during 
which  the  machining  centers  were  being 
transferred  from  Grove  City. 
Penns\l\ania.  to  another  domestic: 
liic  ation.  the  companv  source  mac  hined 
c  omponents  from  a  C^anadian  firm. 
(Jther  findings  cjn  rtuonsideration  show 
that  the  company  is  increasing  its 
relhinc  (•  mi  castings  from  Mexico. 

Conclusion 

,\fter  c^areful  ccmsideration  of  the  new 
facts  obtained  on  reconsideration,  it  is 
concluded  that  the  workers  of  Coopi^r 
Energv  .Ser\ic;es.  Grove  (>itv, 
Pennsylvania,  were  adversely  affected 
by  increased  imports,  including  those 
from  Canada  and  Mexico,  of  articles  like 
or  directly  c:omp(;titive  with  castings 
and  machined  components  produced  at 
the  subject  firm. 

■'.Ml  ucirkcrs  ol  Ccjoper  EncrgN  .Servic  es. 
Grove  Ciitv,  I'cMinsylvania.  who  bec.amu 
tolalK  or  partialis  separated  from 
cmploMnent  on  or  after  October  13,  1998, 
through  two  years  from  thu  date  of  this 
issuance,  are  eligible  to  apply  for  adjustment 
assistance  under  Sec:tion  223  of  the;  Trade  Act 
of  1974:"  and 

".Ml  workers  of  Cooper  Energy  Servii:es, 
(iroveCilv.  Pennsylvania,  who  bec:ame 
totally  or  partially  separated  from 
emplo\menl  on  or  after  Oc:tober  13.  1998. 


through  two  years  from  the  date  of  this 
issuance,  are  eligible  to  apply  for  NAFTA- 
TAA  Section  250  of  the  Trade  Act  of  1974." 

Signed  at  Washington.  DC.  this  31st  day  of 
May  2000. 
Grant  D.  Beale, 

Program  Manager.  Division  of  Trade 
Adjustment  Assistance. 
|FR  Doc.  00-14472  Filed  6-7-00;  8:45  am] 
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DEPARTMErfT  OF  LABOR 

Employment  and  Training 
Administration 

Notica  of  Daterminatlons  Regarding 
Eiigibillty  To  Apply  for  Worker 
Adjustment  Assistance  and  NAFTA 
Transitional  Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974,  as  amended,  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  trade  adjustment 
assistance  for  workers  (TA— W)  issued 
during  the  period  of  May  and  June, 
2000. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
worker  adjustment  assistance  to  be 
issued,  each  of  the  group  eligibility 
requirements  of  Section  222  of  the  Act 
must  be  met. 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated. 

(2)  That  sales  or  production,  or  both, 
of  the  firm  or  sub-division  have 
decreased  absolutely,  and 

(3)  That  increases  of  imports  of 
articles  like  or  directly  competitive  with 
articles  produced  by  the  firm  or 
appropriate  subdivision  have 
contributed  importantly  to  the 
separations,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production. 

Negative  Determinations  for  Worker 
Adjustment  Assistance 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 

TA-W-37,582;  Forge  Products  Corp.. 

Cleveland,  OH 
TA-W-37.503:  Swiss-M-Tex  LP., 

Travelers  Rest,  SC 
TA-W-37,605;  Hyperion  Seating  Corp., 

Lewisburg.  TN 
TA-W-37,573;  Santa  Cruz  Industries, 

Santa  Cruz,  CA 


In  the  following  cases,  the 
investigation  revealed  that  the  criteria 
for  eligibility  have  not  been  met  for  the 
reasons  specified. 
TA-W-37.621;  Westwood  Lighting,  Inc., 

El  Paso,  TX 
TA-W-37,548;  Red  Plating,  Inc., 

Providence,  RI 
TA-W-37.640;  The  Montana  Power  Co., 

Butte.  MT 
TA-W-37,561 :  Manpower  Staffing 

Services,  San  Jose,  CA 
The  workers  firm  does  not  produce  an 
article  as  required  for  certification  under 
Section  222  of  the  Trade  Act  of  1974. 
TA-W-37,563;  Tecumseh  Products  Co., 

Somerset,  KY^ 
TA-W-37.597;  Lebanon  Machine, 

Lebanon,  OR 
Increased^mports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 

Affirmative  Determinations  for  Worker 
Adjustment  Assistance 

The  following  certifications  have  been 
issued;  the  date  following  the  company 
name  and  location  of  each 
determination  references  the  impact 
date  for  all  workers  of  such 
determination. 
TA-W-37,606  8r  A;  Rocky  Apparel  LLC, 

Greenwood,  MS  and  Ruleville,  MS: 

March  28,  1999 
TA-W-37,630;  Motor  Coils 

Manufacturing  Co.,  Braddock.  PA: 

April  17,  1999 
TA-W-37,630;  Motor  Coils 

Manufacturing  Co.,  Braddock,  PA: 

April  17,  1999 
TA-W-37,416;  Triboro  Electric  Co  LP., 

Doylestown,  PA:  April  1,  2000 
TA-W-37.609;  TI  Group  Automotive 

Systems  Corp.,  Valdosta,  GA: 

March  28.  1999 
TA-W-37,639:  Peninsula  Light  Metals, 

LLC  and  Optima  Wheels  Formeriy 

Known  as  Pacific  Baja  Light  Metals, 

La  Miranda,  CA:  April  29,  1999 
TA-W-37,581;  General  Electric 

Industrial  Systems,  60  Frame  Area. 

Tell  City.  IN:  March  9,  1999 
TA-W-37,607:  Henry  I.  Siegel,  Inc.. 

Bruceton,  TN:  April  30,  2000. 
TA-W-37,448:  Regal  Ware,  Inc.. 

Jacksonville,  AR:  February  23.  1999 
TA-W-37,552:  Williamette  Industries. 

Dallas,  OR:  Mav  29,  1999 
TA-W-37.554;  Ross  Corp.,  Eugene.  OR: 

March  25.  1999 
TA-W-37,656:  United  Protective 

Clothing,  Inc..  Purvis.  MS:  April  1 1 . 

1999 
TA-W-37,575;  Southeastern  Apparel 

Finishing,  Inc.,  Johnson  City.  TN: 

March  20,  1999 
TA-W-37.558:  Exide  Corp..  Reading. 

PA:  March  20 


TA-W-37.569;  National  Castings. 

Cicero.  IL:  March  16.  1999 
TA-W-37,362:  Jasper  Sportswear  Corp., 

Brooklyn.  NY:  Februarv  1.  1999 
TA-W-37.647:  The  Eureka  Co.  Div.  of 

White  Consolidated  Industries.  Inc., 

Bloomington,  IL  April  14,  1999 
TA-W-37,477;  Pinewood  Casual.  Inc.. 

Philipsburg,  PA:  Februan,-  21.  1999 
TA-W-37,535:  Alliance  Carolina  Tool 

and  Mold  Corp  ,  Arden,  NC:  March 

22. 1999 
TA-W-37,482;  Quantum  Corp.,  DLT 

and  Storage  Systems  Group, 

Colorado  Springs.  CO:  March  1, 

1999 
TA-W-37,530:  Kellwood  Co  dibia 

American  Recreation  Products.  Inc.. 

Mineola.  TX:  March  23.  1999 
Also,  pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (P.L.  103-182) 
concerning  transitional  adjustment 
assistance  hereinafter  called  (NAFTA- 
TAA)  and  in  accordance  with  Section 
250(a),  Subchapter  D,  Chapter  2,  Title  II, 
of  the  Trade  Act  as  amended,  the 
Department  of  Labor  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  NAFTA-TAA 
issued  during  the  month  of  May  and 
June,  2000. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
NAFTA-TAA  the  following  group 
eligibility  requirements  of  Section  250 
of  the  Trade  Act  must  be  met: 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  (including  workers 
in  any  agricultural  firm  or  appropriate 
subdivision  thereof)  have  become  totally 
or  partially  separated  from  employment 
and  either — 

(2)  That  sales  or  production,  or  both, 
of  such  firm  or  subdivision  have 
decreased  absolutely, 

(3)  That  imports  from  Mexico  or 
Canada  of  articles  like  or  directly 
competitive  with  articles  produced  by 
such  firm  or  subdivision  have  increased, 
and  that  the  increases  imports 
contributed  importantly  to  such 
workers'  separations  or  thereat  of 
separation  and  to  the  decline  in  sales  or 
production  of  such  firm  or  subdivision; 
or 

(4)  That  there  has  been  a  shift  in 
production  by  such  workers'  firm  or 
subdivision  to  Mexico  or  Canada  of 
articles  like  or  directly  competitive  with 
articles  which  are  produced  by  the  firm 
or  subdivision. 

Negative  Determinations  NAFTA-TAA 

In  each  of  the  following  cases  the 
investigation  revealed  that  criteria  (3) 
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and  (4)  were  not  met.  Imports  from 
Canada  or  Mexico  did  not  contribute 
importantly  to  workers'  separations, 
there  was  no  shift  in  production  from 
the  subject  firm  to  C.anada  or  Mexico 
during  the  relevant  period. 
NAFTA-TAA-():)849:  A.  Schulman.  Inc.. 

Dispersion  Div..  Orange,  TX 
NAFTA-TAA-038W:  SWISS-M-Tex 

LP.  Travelers  Rest,  SC 
NA  FT  A-  TAA-a3882:  Schmalbach  - 

Liibeca  Plastic  Ckintainers  VSA. 

Inc.,  Novi.  Ml 
NAFTA-TAA-03H46:  Lebanon  Mchine, 

Lebanon,  OR 
NAFTA-TAA-03848:  Coho  Energy.  Inc. 

d/b/a  Coho  Resources,  Inc.,  Dallas. 

TX 
NAFTA-TAA-03828:  Oregon 

Manufacturing  Sen'ices.  Inc.; 

Klamath  Falls.  OH 
NAFTA-TAA-03916.  Pope  &  Talbot, 

Inc  ,  Newcastle  Plant,  Newcastle, 

WY 

The  investigation  revealed  that  the 
criteria  for  eligibility  have  not  bt^en  met 
for  the  reasons  specified. 

NAFTA-TAA-()3886.Ingenioll-Ran(l 
Transportation  Organization,  Los 
Angeles.  CA 

The  investigation  revealed  that 
workers  of  the  sub)ef:t  firm  did  not 
produce  an  article  within  the  meaning 
of  Section  Z.SOla)  of  the  Trade  Act.  as 
amended. 

S'AFTA-TAA-()386.'i:  Sharp 

Manufacturing  Company  of 
Amerud.  Memphis.  7',V 

The  investigation  revealed  that 
criteria  (1)  has  not  been  met,  A 
significant  number  or  proportion  of  the 
workers  in  such  workers'  firm  or  an 
appropriate  subdivision  (including 
workers  in  anv  agricultural  firm  or 
appropriate  subdivision  thereof)  have 
become  totally  or  partiallv  separated 
from  employment. 

Affirmative  Determinations  .\AFTA~ 

TAA 
NAFTA-TAA-()38.'i  I .  National  Castmgs. 

Cicero.  IL:  April  7.  1999 
NAFTA-TAA-()3827:  Ross  Corp  . 

Eugene,  OR:  March  24,  1999 
NAFTA-TAA-03897:  Hillsville  Apparel. 

Inc..  Hillsville.  VAMay  1.  1999 
NAFTA-TAA-()3823:  Alliance  Carolina 

Tool  and  Mold  Corp  .  Arden,  .Vf,' 

March  22,  1999 
NAFTA-TAA-(13836:  Sony  Professional 

Products  Co.,  Transcom  Div.,  Boca 

Raton,  FL:  April  4.  1999 
NAFTA-TAA-03893;  Peninsula  Light 

Metals,  LLC  and  Optima  Wheels, 

Formerly  Known  as  Pacific  Baja 

Light  Metals.  La  Miranda,  CA:  April 

24,  1999 


NAFTA-TAA-03899:  TI  Croup 

Automotive  Systems,  Corp., 

Valdosta.  GA:May2.  1999 
NAFTA-TAA-03875:  Motor  Coils 

Manufacturing  Co  ,  Braddock,  PA: 

May  1.  1999 
NAFTA-TAA-03867;  Sensus 

Technologies.  Inc..  Foundry  and 

Bronze  Machining.  Uniontown.  PA: 

April  12.  1999 
NAFTA-TAA-03873:  Solectron  Corp.. 

Suwanee.  GA:  April  25.  1999 
NAFTA-TAA-03885:  Lind  Shoe  Co.. 

Somerset.  WI:  April  20.  1999 
NAFTA-TAA-03891 :  Nortel  Networks. 

Santa  Clara,  CA:  April  27.  1999    ■ 
NAFTA-TAA-03843:  Trinity  Industries. 

Inc.,  Butler,  PA:  April  1,  1999 
NAFTA-TAA-03838:  Rugged 

Sportswear,  Siler  City,  NC:  March 

31.  1999 
NAFTA-TAA-03864;  DTM  Products, 

Div  of  Flextronics  International. 

Niwot.  CO:  April  17.  1999 
NAFTA-TAA-03889:  Pairgain 

Technologies,  Inc.,  Tustin,  CA: 

February  25.  1999 
NAFTA-TAA-03884;  Grayson 

Enterprises,  Inc..  Eaton.  IN:  April 

26.  1999 
NAFTA-TAA-03833:  Berne  Apparel. 

Berne.  IN:  Marth  30.  1999 
NAFTA-TAA-03718:  Oneida  Limited 

Silversmiths.  Sherrill.  NY:  Februan,' 

4.  1999 
NAFTA-TAA-()3862:  Eicon  Products 

International.  Fremont.  CA:  April  6, 

1 999 
NAFTA-TAA-03901:  Hamilton  Beach/ 

Proctor  Silex.  Inc  .  Mt  Airy.  NC: 

lanuary  28,  2000 
NAFTA-TAA-03616  S-  A:  Tuckaseigee 

Mills,  Inc.,  Sewing  Div  ,  Bryson  City, 

NC  and  Svlva.  NC  December  1. 

1 998 
NAFTA-TAA-03900:  Triboro  Electric 

Co..  LP  .  Doylestown.  PA:  April  1. 

2000 

I  hereby  c:ertify  that  the 
aforementioned  determinations  were 
issued  during  the  month  of  May  and 
lune,  2000.  C^opies  of  these 
determinations  are  available  for 
inspection  in  Room  C— 4318,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20210 
during  normal  business  hours  or  will  be 
mailed  to  persons  who  write  to  the 
above  address. 

[3ated:  junf  1.  2000 
Grant  D.  Beale, 

Program  Manager.  Division  of  Trade 

Adjustment  Assistance 

|FR  Doc  00-1447.'i  Filed  b-7-00;  8:45  ami 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-36,893] 

Chemall,  Inc.,  Calabrian  Chemical 
Corporation,  CuC1  Department,  Port 
Neches,  Texas;  Amended  Certification 
Regarding  Eligibility  To  Apply  for 
Worker  Adjustment  Assistance 

in  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
U.S.  Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
December  22,  1999  applicable  to 
workers  of  Calabrian  Chemical 
Corporation,  CuCl  Department,  Port 
Neches,  Texas.  The  notice  was 
published  in  the  Federal  Register  on 
lanuary  14,  2000  (PR  65  2432). 

At  the  request  of  the  State  agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  The 
workers  were  engaged  in  the  production 
of  Cuprous  Chloride  (CuCl).  New 
information  provided  by  the  State 
shows  that  Chemall,  Inc.,  Kingwood, 
Texas  is  the  parent  firm  of  Calabrian 
Chemical  Company,  located  in  Port 
Neches.  Texas.  New  information  also 
shows  that  workers  separated  from 
employment  at  the  subject  firm  had 
their  wages  reported  under  a  separate 
unemployment  insurance  (UI)  tax 
account  at  Chemall.  Inc..  Kingwood. 
Texas. 

Accordingly,  the  Department  is 
amending  the  certification  to  prr>perly 
reflect  this  matter. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Calabrian  Chemical  Corporation.  CuCl 
Department  who  were  adversely 
affected  by  increased  imports  of 
Cuprous  Chloride  (CuCl). 

The  amended  notice  applicable  to 
TA-W-36,893  is  hereby  issued  as 
follows: 

.\\\  workers  of  the  CuCl  Department 
i-ngaged  in  employment  related  to  the 
production  ot  Cuprous  Chloride  (CuCl)  dt 
Chemall.  Ini  .  Calabrian  Chemical 
Corporation,  Port  Neches.  Texas  who  became 
totally  or  partially  separated  from 
employment  on  or  after  September  20.  19<)8 
through  December  22.  2001  are  eligible  to 
apply  for  adjustment  assistance  under  section 
223  of  the  Trade  Act  of  1974. 

Signed  at  Washington.  DC  this  31st  dav  of 
May.  2000. 
Grant  D.  Beale. 

Progmm  Manager.  Office  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  00-14470  Filed  6-7-00;  8:45  am] 
BILUNG  CODE  4510-3<MMI 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 


[TA-W-37-451A  and  TA-W-37-451 B] 

Cross  Creek  Apparel,  Inc.;  Walnut 
Cove,  NC;  Newport,  NC;  Amended 
Certification  Regarding  Eiigibility  To 
Apply  for  worker  Adjustment 
Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a  Notice  of 
Certification  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance  on  April  4,  2000,  applicable 
to  workers  of  Cross  Creek  Apparel.  Inc.. 
Walnut  Cove,  North  Carolina.  The 
notice  was  published  in  the  Federal 
Register  on  April  21,  2000  (65  FR 
21473). 

At  the  request  of  the  company,  the 
Department  reviewed  the  determination 
for  workers  of  the  subject  firm.  New 
information  provided  by  the  company 
shows  that  worker  separations  will 
occur  at  Cross  Creek's  Newport.  North 
Carolina  facility  when  it  closes  in  July. 
2000.  The  workers  are  engaged  in 
employment  related  to  the  production  of 
knit  apparel.  Accordingly,  the 
Department  is  amending  the 
determination  to  cover  workers  of  Cross 
Creek  Apparel.  Inc.,  Newport.  North 
Carolina. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Cross  Creek  Apparel,  Inc.  adversely 
affected  by  increased  imports. 

The  amended  notice  applicable  to  TA- 
W-37,451A  is  hereby  issued  as  follows: 

All  workers  of  Cross  Creek  Apparel,  Inc., 
Walnut  Cove.  North  Carolina  (T.'V-W- 
37.451A)  and  Newport.  North  Carolina  (TA- 
VV-37,451B)  who  became  totally  or  partially 
separated  from  employment  on  or  after 
February  21.  1999  through  April  4.  2002  are 
eligible  to  apply  for  adjustment  assistance 
under  Section  223  of  the  Trade  Act  of  1974. 

Signed  at  Washington  DC.  this  1st  day  of 
lune,  2000. 
Grant  D.  Beale. 

Program  Manager.  Division  of  Trade 
Adjustment  Assistance. 
|FR  Doc.  00-14469  Filed  6-7-00:  8:45  am] 
BILUNG  CODE  4510-30-M 


|TA-W-37,261 ,  and  TA-W-37,261  A) 

Ithaca  Industries,  Inc.,  Glennville, 
Georgia;  Corporate  Headquarters, 
Wilkesboro,  North  Carolina;  Amended 
Certification  Regarding  Eligibility  To 
Apply  for  Worker  Adjustment 
Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a  Notice  of 
Certification  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance  on  February  29.  2000. 
applicable  to  workers  of  Ithaca 
Industries,  Inc.,  Glennville,  Georgia.  The 
notice  was  published  in  the  Federal 
Register  on  March  17,  2000  (65  FR 
14627). 

At  the  request  of  the  company,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  New 
information  shows  that  worker 
separations  occurred  at  the  Corporate 
Office.  Wilkesboro.  North  Carolina 
location  of  Ithaca  Industries.  Inc.  The 
Corporate  Office  provides 
administration  and  support  function 
ser\'ices  for  Ithaca's  manufacturing 
plants  located  throughout  North 
Carolina  and  Georgia. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Ithaca  Industries.  Inc.  who  were 
adversely  affected  by  increased  imports. 
Accordingly,  the  Department  is 
amending  the  worker  certification  to 
cover  the  workers  of  Ithaca  Industries. 
Inc..  Corporate  Office,  Wilkesboro, 
North  Carolina. 

The  amended  notice  applicable  to 
TA-W-37.261  is  hereby  issued  as 
follows: 

"All  workers  of  Ithaca  Industries.  Inc  . 
Glennville.  Georgia  (TA-W-37.261).  and 
Corporate  Office.  Wilkesboro.  North  Carolina 
(TA-W-37.261A)  who  became  totally  or 
partially  separated  from  employment  on  or 
after  January  6.  1999  through  March  1.  2002 
are  eligible  to  apply  for  adjustment  assistance 
under  Section  223  of  the  Trade  .^ct  of  1974 ." 

Signed  at  Washington  D.C.  this  1st  day  of 
June.  2000. 
Grant  D.  Beale, 

Program  Manager.  Division  of  Trade 
.Adjustment  Assistance. 
|FR  Doc.  00-14468  Filed  6-7-00:  8:45  am] 
BILUNG  CODE  451(V-3(Mll 


[TA-W-37,  446] 

Mulay  Plastics  Casa  Grande,  AZ; 
Dismissal  of  Application  for 
Reconsideration 

Pursuant  to  29  CFR  90.18(C)  an 
application  for  administrative 
reconsideration  was  filed  with  the 
Director  of  the  Division  of  Trade 
Adjustment  Assistance  for  workers  at 
Mulay  Plastics.  Casa  Grande.  Arizona. 
The  application  contained  no  new- 
substantial  information  which  would 
bear  importantly  on  the  Department's 
determination.  Therefore,  dismissal  of 
the  application  was  issued. 

TA-\\'-37.446:  Mulay  Plastics.  Casa 
Grande.  Arizona. 

(May  31.  2000) 

Signed  at  Washington.  D.C.  this  31st  day  of 
May.  2000. 
Grant  D.  Beale. 

Program  Manager.  Division  oj  Trade 
Adjustment  Assistance. 
IFR  Doc  .  00-14474  Filed  B-7-00:  8  45  am' 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA-3857] 

Fort  James  Operating  Company, 
Wauna  Mill,  Clatskanie,  OR;  Notice  of 
Termination  of  Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974.  an  investigation  was 
initiated  on  April  11.  2000.  in  response 
to  a  petition  filed  on  behalf  of  workers 
at  Fort  James  Operating  Company. 
Wauna  Mill.  Clatskanie.  Oregon. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington.  DC  this  30th  day  of 
May,  2000. 

Grant  D.  Beale. 

Program  Manager.  Division  of  Trade 
Adjustment  Assistance. 
IFR  Doc.  00-14473  Filed  6-7-00:  8:45  am] 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA-3921] 

Mid-American  Electro-Cords,  Riblet 
Products  Corporation,  Middlebury, 
Indiana;  Notice  of  Termination  of 
Investigation 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  tran.sitional  adjustment 
assistance,  hereinafter  called  NAFTA- 
TAA  and  in  accordance  with  Section 
250(a),  Subchapter  D,  Chapter  2,  Title  II, 
of  the  Trade  Act  of  1974.  as  amended 
(19  use  2331),  an  investigation  was 
initiated  on  May  18,  2000,  in  response 
to  a  petition  filed  on  May  15,  2000  on 
behalf  of  workers  at  Mid-American 
Electro-Cords,  Riblet  Products 
Corporation,  Middlebury,  Indiana. 

Tne  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  at  Washington.  DC.  this  l.st  dav  of 
lune.  2000. 
Grant  D.  Beaie, 

Program  Mannifrr,  Division  of  Trade 
Adiiistmcnt  Assistance. 
|KR  Doc.  00-14471  Filed  B-7-()0;  H:45  ami 
BILLING  CODE  4510-30-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  00-066] 

NASA  Advisory  Council  (NAC),  Space 
Science  Advisory  Committee  (SScAC); 
Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  meeting. 


SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Pub. 
L.  92—463.  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  fhf- 
NASA  Advisory  Clouncil,  Space  Science 
Advisory  Committee 

DATES:  Monday,  July  10.  2000,  8:15  a.m. 
to  5:30  p.m.;  Tuesday.  )uly  11.  2000, 
8:15  a.m.  to  5:30  p.m;  and  VVednesdav. 
luly  12,  2000,  8:15  a.m.  to  noon. 
ADDRESSES:  NASA  Headquarters, 
Conference  Room  6H46,  300  E  Street. 
SW,  Washington.  DC  2054fi. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr 
Jeffrey  Rosendhal,  Code  S,  National 
Aeronautics  and  .Space  Administration. 
Washington,  DC  20546,  202/358-2470. 


SUPPLEMENTARY  INFORMATION:  The 

meeting  will  be  open  to  the  public  up 

to  the  capacity  of  the  room.  The  agenda 

for  the  meeting  is  as  follows: 

— Mars  Program  Restructuring 

—OSS  Strategic  Plan 

— C)S,S  Program/Budget  Status 

— Theme  Status  Reports 

— Explorer  Program  Status 

— NASA-Universitv  Study 

— Reports  from  Subcommittees 

— Research  Program  Report 

It  is  imperative  that  the  meeting  be 
held  on  these  dates  to  accommodate  the 
scheduling  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  sign  a  visitor's  register. 

Dated:  lune  1.  2000 
Matthew  M.  Crouch, 

Advison'  Committfp  Management  Officer. 

\ational  Aer(>nauti<  s  and  Spore 

Administration. 

IFR  D()(    00-14372  Filed  6-7-O0;  8:45  am] 

BILLING  CODE  7510-01-U 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (00-067)] 

NASA  Advisory  Council,  Space  Flight 
Advisory  Committee  (SFAC);  Meeting. 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory-  Committee  Act.  Public 
Law  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  meeting  of  the  NASA 
Advisory  Council,  Space  Flight 
Advisory  Committee. 
DATES:  Wednesday,  June  28.  2000  from 
8  a.m.  until  1 1 :30  a.m.;  on  Thursday. 
June  29,  2000  from  8  am  until  5  p.m.; 
and  on  Friday,  lune  30.  2000  from  8 
a.m.  until  2  p.m. 

ADDRESSES:  National  Aeronautics  and 
Spacfe  Administration.  300  E  Street.  SW. 
Room  MIC  7,  Washington.  DC  20546. 
FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Stacev  Edgington.  Code  ML,  National 
Af^rnnautics  and  Space  Administration, 
Washington.  DC  20546.  202/358-4519. 
SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  up 
to  seating  capacity  of  the  room.  The 
agenda  for  the  meeting  is  as  follows: 
— Shuttle  upgrades  review. 
— (Overview,  status  and  metrics  for 

Office  of  Space  Flight  programs. 

It  is  imperative  that  the  meeting  be 
held  on  this  date  to  accommodate  the 
scheduling  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  sign  a  visitor's  register. 


Dateci:  lune  2.  2000. 
Matthew  Crouch, 

Advison'  Committt'c  Management  Officer, 

Xational  Arrunautics  and  Space 

Administration 

IFR  Doc.  00-14374  Filed  6-7-00;  8:4,t  am] 

BILUNG  CODE  7510-01-U 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  HUMANITIES 

Cooperative  Agreement  for  Continued 
Management  of  the  Fund  for  U.S. 
Artists  at  International  Festivals  and 
Exhibitions 

AGENCY:  National  Endowment  for  the 

Arts. 

ACTION:  Notification  of  availability. 

SUMMARY:  The  National  Endowment  for 
the  Arts  is  requesting  proposals  leading 
to  one  (l)  award  of  a  Cooperative 
Agreement  for  continued  management 
of  the  Fund  for  U.S.  Artists  at 
International  Festivals  and  Exhibitions. 
This  is  a  public-private  partnership  that 
ensures  representation  of  the  excellence, 
diversity,  and  vitality  of  the  arts  of  the 
United  States  at  international  festivals 
and  exhibitions  worldwide.  The  work 
includes:  identifying  and  resolving 
Fund  operational  issues;  recommending 
policy  positions;  providing  monthly 
activity  and  budget  reports;  linking 
artists  with  festivals  abroad;  promoting 
the  Fund  to  U.S.  artists;  providing  a 
structure  to  support  performing  artists 
and  arts  organizations  invited  to 
international  festivals;  and 
administering  certain  funds 
recommended  for  disbursal  by  the 
Federal  Advisory  Committee  on 
International  Exhibitions  (FACIE)  to 
support  exhibitions  that  represent  the 
United  States  at  significant  international 
venues.  Those  interested  in  receiving 
the  solicitation  package  should 
reference  Program  Solicitation  PS  00-06 
in  their  written  request  and  include  two 
(2)  self-addressed  labels.  Verbal  requests 
for  the  Solicitation  will  not  be  honored. 
It  is  anticipated  that  the  Program 
Solicitation  will  also  be  posted  on  the 
Endowment's  Web  site  at  http:// 
www.arts.gov. 

DATES:  Program  Solicitation  PS  00-06  is 
scheduled  for  release  approximatelv 
lune  28,  2000  with  proposals  due  on 
August  1 .  2000 

ADDRESSES:  Requests  for  the  Solicitation 
should  be  addressed  to  the  National 
Endowment  for  the  Arts,  Grants  & 
Contracts  Office.  Room  618,  1100 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20506. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  Hiunmel.  Grants  &  Contracts 
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Office,  National  Endowment  for  the 
Arts,  Room  618.  1100  Pennsylvania 
Ave..  NW..  Washington,  DC  20506  (202/ 
682-5482). 

William  I.  Hummel. 

Coordinator,  Cooperative  Agreements. 
[FR  Doc.  00-14457  Filed  6-7-00;  8:45  am] 
BILUNG  CODE  703e-01-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

National  Endowment  for  the  Arts; 
Combir>ed  Arts  Advisory  Panel 

Pursuant  to  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92—463),  as  amended,  notice  is 
hereby  given  that  three  meetings  of  the 
Combined  Arts  Advisory  Panel  to  the 
National  Council  on  the  Arts  will  be 
held  at  the  Nancy  Hanks  Center.  1100 
Pennsylvania  Avenue,  NW,  Washington, 
DC.  20506  as  follows: 

Media  Arts  section  (Creativity  &■ 
Organizational  Capacity  categories) — 
June  26-28,  2000.  Room  716.  A  portion 
of  this  meeting,  from  1:45  p.m.  to  2:45 
p.m.  on  June  28th,  will  be  open  to  the 
public  for  policy  discussion.  The 
remaining  portions  of  this  meeting,  from 
9  a.m.  to  6  p.m.  on  June  26th,  from  9 
a.m.  to  6:30  p.m.  on  June  27th,  and  from 
9  a.m.  to  1:45  p.m.  and  3:45  p.m.  to  5:30 
p.m.  on  June  28th  will  be  closed. 

Folk  6"  Traditional  Arts  section 
(Creativity  &■  Organizational  Capacity 
categories}— ]\xne  22,  2000,  Room  7l'6, 
from  8:30  a.m.  to  6  p.m.  This  will  be  a 
closed  meeting. 

Theater/Musical  Theater  section  A 
(Creativity  &■  Organizational  Capacity 
categories)— ]uly  10-14,  2000.  Room 
714.  A  portion  of  this  meeting,  from 
3:30  p.m.  to  5:30  p.m.  on  July  13th,  will 
be  open  to  the  public  for  policy 
discussion.  The  remaining  portions  of 
this  meeting,  from  9:30  a.m.  to  7  p.m. 
on  July  10-12.  from  9:30  a.m.  to  3:30 
p.m.  on  July  13th.  and  from  9:30  to  5 
p.m.  on  July  14th,  will  be  closed. 

The  closed  portions  of  these  meetings 
are  for  the  purpose  of  Panel  review, 
discussion,  evaluation,  and 
recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of  May 
12,  2000,  these  sessions  will  be  closed 
to  the  public  pin-suant  to  (c)(4)(6)  and 
(9)(B)  of  section  552b  of  Title  5,  United 
States  Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 


which  are  open  to  the  public,  and.  if 
time  allows,  may  be  permitted  to 
participate  in  the  panel's  discussions  at 
the  discretion  of  the  panel  chairman  and 
with  the  approval  of  the  full-time 
Federal  employee  in  attendance. 

If  you  need  special  accommodations" 
due  to  a  disability,  please  contact  the 
Office  of  AccessAbility,  National 
Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW,  Washington. 
DC  20506,  202/682-5532,  TDY-TDD 
202/682-5496,  at  least  seven  (7)  days 
prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Kathy  Plowitz-Worden.  Office  of 
Guidelines  &  Panel  Operations,  National 
Endowment  for  the  Arts,  Washington. 
DC,  20506.  or  call  202/682-5691. 

Dated:  lune  1.  2000. 

Kathy  Plowitz-Worden, 

Panel  Coordinator,  Panel  Operations. 
National  Endowment  for  the  Arts. 

[FR  Doc.  00-14274  Filed  6-07-00:  8:45  am] 

BILUNG  CODE  7537-01 -M 


NUCLEAR  REGULATORY 
COMMISSION 

Agency  Information  Collection 
Actlvtties:  Proposed  Collection; 
Comment  Request 

AGENCY:  U.S.  Nuclear  Regulator,- 
Commission  (NRC). 

XCTION:  Notice  of  pending  NRC  action  to 
submit  an  information  collection 
request  to  0MB  and  solicitation  of 
public  comment. 

SUMMARY:  The  NRC  is  preparing  a 
submittal  to  OMB  for  review  of 
continued  approval  of  information 
collections  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35). 

Information  pertaining  to  the 
requirement  to  be  submitted: 

1.  The  title  of  the  information 
collection:  10  CFR  Part  71,  "Packaging 
and  Transportation  of  Radioactive 
Material.  " 

2.  Current  OMB  approval  number: 
3150-0008. 

3.  How  often  the  collection  is 
required:  Applications  for  package 
certification  may  be  made  at  any  time. 
Required  reports  are  collected  and 
evaluated  on  a  continuing  basis  as 
events  occur. 

4.  Who  is  required  or  asked  to  report: 
All  NRC  specific  licensees  who  place 
byproduct,  soiuce,  or  special  nuclear 
material  into  transportation,  and  all 
persons  who  wish  to  apply  for  NRC 
approval  of  package  designs  for  use  in 
such  transportation. 


5.  The  number  of  annual  respondents: 
350  licensees. 

6.  The  number  of  hours  needed 
annually  to  complete  the  requirement  or 
request:  57,012  hours  for  reporting 
requirements  and  6,825  for 
recordkeeping  requirements,  or  a  total  of 
63.837  hours  (approximately  182  hours 
per  respondent). 

7.  Abstract:  NRC  regulations  in  10 
CFR  Part  71  establish  requirements  for 
packing,  preparation  for  shipment,  and 
transportation  of  licensed  material,  and 
prescribe  procedures,  standards,  emd 
requirements  for  approval  by  NRC  of 
packaging  and  shipping  procedures  for 
fissile  material  and  for  quantities  of 
licensed  material  in  excess  of  T^^pe  A 
quantities. 

Submit,  by  August  7.  2000.  comments 
that  address  the  following  questions: 

1.  Is  the  proposed  collection  of 
information  necessary  for  the  NRC  to 
properly  perform  its  functions?  Does  the 
information  have  practical  utility? 

2.  Is  the  burden  estimate  accurate? 

3.  Is  there  a  way  to  enhance  the 
quality,  utility,  and  clarit\'  of  the 
information  to  be  collected? 

4.  How  can  the  burden  of  the 
information  collection  be  minimized, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology? 

A  copy  of  the  draff  supporting 
statement  may  be  viewed  free  of  charge 
at  the  NRC  Public  Document  Room. 
2120  L  Street  NW  (lower  level). 
Washington.  DC.  OMB  clearance 
requests  are  available  at  the  NRC 
worldwide  web  site  (http:// 
vvww.nrc.gov/N'RC/PUBLIC/OMB/ 
index.html).  The  document  will  be 
available  on  the  NRC  home  page  site  for 
60  days  after  the  signature  date  of  this 
notice. 

Comments  and  questions  about  the 
information  collection  requirements 
may  be  directed  to  the  NRC  Clearance 
Officer.  Brenda  lo.  Shelton.  U.S.  Nuclear 
Regulatory  Commission.  T-6  E  6. 
Washington,  DC  20555-0001.  by 
telephone  at  (301)  415-7233,  or  by 
Internet  electronic  mail  at 
BJS1@NRC.GOV. 

Dated  at  Rockviile.  Maryland,  this  Ist  day 
of  lune  2000, 

F'or  the  Nuclear  Regulator  Commission. 
Brenda  [o.  Shelton. 

\RC  Clearance  Officer.  Office  of  the  Chief 
Information  Officer. 

IFR  Doc.  00-14285  Filed  (>-7-00:  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-237] 

Commonwealth  Edison  Company; 
Dresden  Nuclear  Power  Station,  Unit  2, 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
{^ommi.s.sion  (NRC)  i.s  considering 
issuance  of  an  amendment  to  Facility 
Operating  License  No.  DPR-19.  issued 
to  Commonwealth  Edison  C^ompany 
(ComEd,  the  licensee),  for  operation  of 
the  Dresden  Nuclear  Power  Station. 
Unit  2,  located  in  Grundy  County. 
Illinois. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

Dresden,  Unit  2.  is  currently  licensed 
to  operate  40  years  commencing  with 
the  issuance  of  the  construction  permit 
on  January  10,  1966.  At  present,  the 
Facility  Operating  License  for  Dresden. 
Unit  2,  expires  on  January  10,  2006  The 
licensee  seeks  an  extension  of  the 
license  term  for  Dresden,  Unit  2,  to 
allow  it  to  operate  until  40  years  from 
the  issuance  of  its  Provisional  Operating 
License.  The  Dresden,  Unit  2. 
Provisional  Operating  License  was 
issued  on  Decemh(!r  22,  1969.  The 
proposed  change  would  extend  the 
license  term  for  Dresden,  Unit  2.  to 
December  22.  2009.  This  action  would 
extend  the  period  of  operation  to  the 
full  40  years,  from  the  date  of  the 
Provisional  Operating  License,  as 
provided  by  the  Atomic  Energy  Act  and 
the  Code  of  Federal  Regulations. 

The  proposed  action  is  in  accordanc:e 
with  the  licensee's  application  for 
license  amendment  dated  April  30. 
1999. 

The  Need  for  the  Proposed  Action 

The  proposed  action  is  needed  to 
allow  the  licensee  to  continut-  to  operate 
Dresden,  Unit  2,  for  40  years  from  the 
date  of  issuance  of  their  Provisional 
Operating  License.  This  extension 
would  permit  the  unit  to  operate  for  the 
full  40-year  design-basis  lifetime, 
consistent  with  the  Commission  policN 
stated  in  Memorandum  dated  August 
16,  1982,  from  William  Dircks. 
Executive  Director  for  Operations,  to  the 
Commissiontirs.  and  as  evidenced  by  the 
issuance  of  more  than  ,50  such 
extensions  to  other  lii:ensees. 

Envinrnmental  Impacts  of  the  Proposed 
Action 

The  NRC  has  completed  its  evaluation 
of  the  proposed  action  and  concludes 
that  extending  the  Dresden.  Unit  2, 


Facilitv  Operating  License  No.  DPR-19 
for  approximately  forty-seven  months 
would  not  create  any  new  or 
unreviewed  environmental  impacts. 
This  change  does  not  involve  any 
physical  modifications  to  the  facilities, 
and  there  are  no  new  or  unreviewed 
environmental  impacts  that  wer(>  not 
considered  as  part  of  the  Final 
Environmental  Statement  related  to 
operation  of  Dresden  Nuclear  Power 
Station.  Units  2  and  3  (FES),  dated 
November  197,3.  as  supplemented  by 
Environmental  Assessment  (EA)  dated 
February  26,  1990.  to  extend  the  Unit  3 
Facility  Operating  License  to  40  years 
and  EA  dated  June  7.  1990,  to  convert 
the  Unit  2  Provisional  Operating 
License  to  a  40-year  full-term  Facility 
Operating  License  Evaluations  for  the 
FE.S,  as  supplemented  by  the  EAs, 
c:onsidered  a  40-year  operating  life.  The 
considerations  involved  in  the  NRC 
stafTs  determination  are  discussed 
below. 

Radiological  Impacts  of  the 
Hvpothetical  Design-Basis  Accidents 

The  offsite  exposure  from  releases 
during  postulated  accidents  was 
evaluated  and  found  acceptable  during 
the  operating  license  stage  and 
subsequent  license  amendments.  This 
type  of  evaluation  involves  four  issues: 
(1)  Type  and  probability  of  postulated 
accidents,  (2)  the  radioactivity  releases 
calculated  for  each  accident.  (3)  the 
assumed  meteorological  conditions,  and 
(4)  population  size  and  distribution  in 
the  vicinity  of  the  facility.  The  staff  has 
concluded  that  neither  the  type  and 
probability  of  postulated  accidents  nor 
the  radioactivity  releases  calculated  for 
each  accident  would  change  through  the 
proposed  exttmded  operation.  Also,  the 
meteorological  conditions  are  not 
expected  to  change  during  the  proposed 
extended  operation  and.  therefore,  any 
further  rcnsideration  is  not  warranted. 
Thus,  the  population  size  and 
fiistribution  in  the  vicinitv  of  the  facilitv 
are  the  onlv  time-dependent  parameters 
that  require  consideration.  Dresden 
Units  2  and  3  are  located  on  the  same 
site.  The  February  26,  1990,  Unit  3  EA 
on  extending  the  Unit  3  Facility 
Operating  License  to  40  years  evaluated 
population  changes  to  2011.  The  staff 
used  the  same  population  assessment  in 
the  June  7.  1990.  EA  on  convi'rting  the 
Unit  2  Provisional  Operating  License  to 
a  full-term  Facility  Operating  License. 
Therefore,  this  licensing  action,  which 
extends  the  Unit  2  Facility  Operating 
Lic:ense  to  December  22,  2009,  does  not 
represent  a  change  from  what  the  staff 
previously  evaluated  and  found 
acceptable  Further,  there  are  no 
changes  to  the  current  exclusion  area. 


low  population  zone,  and  nearest 
piopulation  center  distance,  and  the 
licensee  will  continue  to  meet  the 
requirements  of  10  CFR  lOO.n(a)  for  the 
proposed  license  term  extension.  Also, 
there  is  no  expected  change  in  land 
usage  during  the  license  terms  that 
would  affect  offsite  dose  calculations. 
Therefore,  cumulative  exposure  to  the 
general  public  due  to  a  design-basis 
accident  would  not  be  adversely 
affected.  Accordingly,  the  staff 
concludes  that  the  proposed  action  will 
not  significantly  change  previous 
conclusions  regarding  the  potential 
environmental  effects  of  offsite  releases 
from  postulated  accident  conditions. 

Radiological  Impacts  of  Annual 
Releases 

On  an  annual  basis,  the  licensee 
submits  an  Occupational  Radiation 
Exposure  Report  to  the  NRC.  The  data 
show  that  the  collective  occupational 
exposure  at  Dresden  is  in  a  declining 
trend.  The  3-year  annual  average 
collective  occupational  exposure  per 
reactor  at  Dresden,  Units  2  and  3,  has 
dropped  from  about  614  person-rem/ 
year  in  1989  to  about  243  person-rem/ 
year  in  1999.  Through  continued 
implementation  of  "As  Low  As 
Reasonably  Achievable  (ALARA)"  and 
other  programs,  and  by  continuing  to 
apply  new  techniques  as  they  are 
developed  by  the  industrv',  the  licensee 
expects  to  minimize  occupational 
exposure  for  Dresden,  Unit  2.  during  the 
period  of  the  license  extension.  Based 
on  its  review  of  historical  radiation 
exposure  data  at  Dresden,  the  licensee's 
continued  implementation  of  ALARA, 
and  the  licensee's  continued 
compliance  with  the  requirements  of  10 
CFR  Part  20.  the  staff  concludes  that  the 
projected  occupational  exposures 
through  the  proposed  extended  period 
will  continue  to  remain  significantly 
below  the  exposures  experienced  during 
the  first  half  of  the  plant's  operation. 

In  accordance  with  the  plant 
Technical  Specifications  (TSs),  the 
licensee  has  established  several 
radiation  monitoring  programs 
including  a  program  that  follows  10  CFR 
Part  50,  Appendix  I  guidelines  to 
maintain  radiation  doses  to  members  of 
the  public  "As  Low  As  Reasonably 
Achievable  (ALARA)."  The  Appendix  I 
guidelines  establish  radioactive  design/ 
dose  objectives  for  liquid  and  gaseous 
offsite  releases  including  iodine 
particulate  radionuclides.  In  addition, 
routine  releases  to  the  environment  are 
governed  by  10  CFR  Part  20.  which 
states  that  such  releases  should  be 
ALARA.  Each  year,  the  licensee  submits 
an  "Annual  Radioactive  Effluent 
Release  Report  "  that  provides  an  annual 
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assessment  of  the  radiation  dose  as  a 
resuh  of  effluents  released  from  the 
facility.  These  reports  show  that  release 
of  radioactive  liquids  and  gases  have 
hi.storically  been  only  a  small 
percentage  of  the  Appendix  I  guidelines. 
As  a  result  of  the  continued 
implementation  of  the  ALARA  program, 
offsite  exposures  can  be  expected  to 
remain  lower  than  the  Appendix  I 
guidelines  and  FES  estimates. 

In  accordance  with  plant  TSs,  the 
licensee  has  an  established  Radiological 
Environmental  Monitoring  Program  by 
which  the  licensee  monitors  the  effect  of 
operation  of  its  facilities  on  the 
environment.  This  is  accomplished  by 
continuously  measuring  radiation  levels 
and  airborne  radioactivity  levels  and 
periodically  measuring  amounts  of 
radioactivity  in  samples  at  various 
locations  surrounding  the  plants. 
Continued  environmental  monitoring 
and  surveillcUice  under  the  program 
ensure  early  detection  of  any  increase  in 
exposures  over  the  proposed  license 
term  extension. 

Accordingly,  the  staff  concludes  that 
the  radiological  impact  on  the  public 
due  to  the  proposed  license  term 
extension  would  not  increase  over  that 
previously  evaluated  in  the  FES  and  the 
occupational  exposures  will  be 
consistent  with  the  industry  average  and 
in  accordance  with  10  CFR  Part  20. 

The  staff  has  reviewed  the 
environmentaj  impacts  attributable  to 
the  transportation  of  spent  fuel  and 
waste  from  the  Dresden  site.  With 
respect  to  the  normal  conditions  of 
transport  and  possible  accidents  in 
transport,  the  staff  concludes  that  the 
environmental  impacts  are  bounded  by 
those  identified  in  Table  S-4. 
"Environmental  Impact  of 
Transportation  of  Fuel  and  Waste  to  and 
from  One  Light-Water-Cooled  Nuclear 
Power  Reactor."  of  10  CFR  51.52  for 
bumup  levels  up  to  60.000  MWD/MTU 
and  5  weight  percent  U-235  enrichment 
(53  FR  6040  and  53  FR  30355).  The  staff 
concludes  that  the  environmental 
impact  related  to  the  transportation  of 
fuel  and  waste  remains  low  and  is  not 
significantly  increased  by  the  change  in 
the  expiration  date  of  the  operating 
license. 

Based  on  the  conservative  population 
estimate  in  the  FES  dated  November 
1973  and  EAs  dated  February  26,  1990. 
and  June  7.  1990.  and  low  radiological 
exposure  from  plant  releases  during 
normal  operation  and  postulated 
accidents,  and  the  environmental 
monitoring  program,  the  staff  concludes 
that  the  radiological  impact  on  the 
public  due  to  the  proposed  action 
would  be  insignificant  and  the 
conclusions  of  the  FES  remain  valid. 


Environmental  Impact  of  the  Uranium 
Fuel  Cycle 

At  present,  Dresden.  Unit  2,  is 
licensed  to  store  new  fuel  with 
enrichments  up  to  5.0  weight  percent 
uranium-235  (U-235).  In  its  EA  dated 
February  29.  1988  (53  FR  6040),  the  staff 
concluded  that  the  environmental 
impact  of  extended  fuel  irradiation  up 
to  60,000  megawatt-days  per  metric  ton 
uranium  (MWD/MTU)  and  increased 
enrichment  up  to  5  weight  percent  are 
bounded  by  the  impacts  reported  in 
Tables^  of  10  CFR  51.52. 

On  March  3,  2000.  the  licensee 
submitted  an  application  to  extend  fuel 
cycles  from  eighteen  to  tv^enty-four 
months.  Based  on  twenty-four  month 
cycle  lengths,  the  total  projected 
number  of  fuel  cycles  remaining  at  Unit 
2  before  the  current  Facility  Operating 
License  expiration  date  (January  10, 
2006)  is  3.  The  proposed  extended 
operating  license  term  will  increase  the 
number  of  Unit  2  fuel  cycles  to  a  total 
5.  The  licensee  has  projected  that  Unit 
2  will  lose  full  core  discharge  capability 
in  2001.  well  before  any  operation 
under  the  proposed  extended  license 
term.  The  licensee  states  that  it  is 
pursuing  various  options  including  on- 
site  dry  cask  storage  to  store  additional 
fuel  assemblies;  such  matters  are 
beyond  the  scope  of  this  license 
amendment. 

Based  on  the  above,  the  staff 
concludes  that  there  are  no  significant 
changes  in  the  environmental  impact 
related  to  the  uranium  fuel  cycle  due  to 
the  proposed  extended  operation  of 
Dresden,  Unit  2. 

Non-radiological  Impacts 

The  major  non-radiological  impact  of 
the  plant  on  the  environment  is  the 
operation  of  the  plant's  cooling  water 
system  and  discharge  to  the  Illinois 
River.  The  Illinois  Environmental 
Protection  Agency  (lEPA).  Division  of 
Water  Pollution  Control,  has  reviewed 
and  considered  the  environmental 
impacts  of  the  Dresden.  Unit  2.  water 
discharge  into  the  Illinois  River  in  its 
issuance  of  the  National  Pollutant 
Discharge  Elimination  System  (NPDES) 
permit  and  renewals.  The  NPDES 
permit  is  conditional  upon  the 
discharge's  complying  with  provisions 
of  the  Illinois  Environmental  Protection 
Act  and  of  the  Clean  Water  Act  (as 
amended  or  as  supplemented  by 
implementing  guidelines  and 
regulations).  On  August  28.  1995.  the 
Board  adopted  and  renewed  NPDES 
permits  to  Dresden.  Unit  2.  until  June  1. 
2000.  The  Board  found  that  discharges 
from  Dresden,  Unit  2.  are  consistent 
with  its  policy  with  respect  to 


maintaining  high  quality  waters  in 
Illinois.  The  licensee  will  continue  to 
abide  by  the  .NPDES  permits  and. 
accordingly,  expects  the  lEPA  to  renew 
and  issue  NPDES  permits  everv  5  vears. 
Also,  the  proposed  action  does  not 
involve  any  historic  sites.  Therefore,  the 
NRC  concludes  that  there  are  no 
significant  non-radiological 
environmental  impacts  associated  with 
the  proposed  action. 

Accordingly,  the  NRC  concludes  that 
there  are  no  significant  environmental 
impacts  associated  with  the  proposed 
action. 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
there  is  no  significant  environmental 
impact  associated  with  the  proposed 
action,  any  alternatives  with  equal  or 
greater  environmental  impact  need  not 
be  evaluated.  As  an  alternative  to  the 
proposed  action,  the  staff  considered 
denial  of  the  proposed  action  (i.e..  the 
"no  action"  alternative).  Denial  of  the 
proposed  action  would  result  in 
Dresden.  Unit  2,  shutting  down 
prematurely  upon  expiration  of  the 
present  operating  license. 

Chapters  9  and  10  of  the  Dresden  FES 
present  alternatives  and  a  cost-benefit 
analysis  for  Dresden,  Units  2  and  3. 
Operation  of  Dresden.  Unit  2.  in  the 
present  plant  configuration  for 
approximately  4  additional  years  would 
only  require  incremental  yearly  costs. 
The  environmental  costs  for  the 
extended  period  of  operation  would  be 
less  than  the  cost  of  replacement  power 
or  the  installation  of  new  electrical 
generating  capacity.  Continued 
operation  of  the  facility  would  avert 
potential  non-radiological 
environmental  effects  of  greenhouse 
gases  and  other  airborne  effluents  from 
non-nuclear  plants  that  would  be 
required  to  operate  in  order  to  replace 
the  power  from  Dresden,  Unit  2. 
Moreover,  the  overall  cost  per  vear  of 
the  facility  would  decrease  under  the 
proposed  action  because  the  initial 
capital  outlay  and  the  decommissioning 
fund  outlay  would  be  averaged  over  a 
greater  number  of  years.  In  summarv. 
the  cost-benefit  advantage  of  Dresden, 
Unit  2,  compared  to  alternative 
electrical  generating  capacity  improves 
with  the  extended  plant  lifetime. 

Alternative  Use  of  Resources 

This  action  does  not  mvolve  the  use 
of  any  resources  not  previouslv 
considered  in  the  FES  for  Dresden,  Unit 
2. 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policv, 
on  May  9.  2000,  the  staff  consulted  with 
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the  Illinois  State  official,  Mr.  Frank. 
Niziolek,  of  the  Illinois  Department  of 
Nuclear  Safety,  regarding  the 
environmental  impact  of  the  proposed 
action.  The  State  official  had  no 
comments. 

Finding  of  No  Significant  Impact 

On  the  basis  of  the  environmental 
assessment,  the  NRCi  concludes  that  the 
proposed  action  will  not  have  a 
significant  effe<:t  on  the  quality  of  the 
human  environment.  Accordingly,  the 
NRC  has  determined  not  to  prepare  an 
environmental  impact  statement  for  the 
proposed  action. 

For  further  details  vk'ith  respect  to  the 
proposed  action,  see  the  licensee's  letter 
dated  April  30.  1999.  which  is  available 
for  public  inspection  at  the 
Commission's  Public  Document  Room. 
The  Gelman  Building,  2120  L  Strtmt. 
NW.,  Washington,  DC.  Publicly 
available  records  will  be  accessible 
electronically  from  the  ADAMS  Public 
Library  Component  on  the  NRC  Web 
site,  http://i\^'\v.nn-.gov  (the  Electronic 
Reading  Room) 

Dated  at  Kockville,  Maryland,  tins  1st  it.iv 
of  lunt?  2000. 

For  th»'  Nm  lear  Regulatory  Commission. 
Lawrence  W.  Rossbach, 
Proieit  Mana^rr.  Set  t  ion  2.  Pnijei  t 
Dirfctoratf  III.  Division  of  Uit-nsin^  Project 
Manciiiftnent.  Office  of  Nuclear  Hearto'r 
Rcfiulation 

IKK  [)oi    00-14492  Filed  fi-7-fK):  8;45  am] 
BILLING  CODE  75SO-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  72-37] 

Commonwealth  Edison  Company, 
Drasden  Nuclear  Power  Station,  Unit  1 ; 
Issuance  of  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact  Regarding  the 
Proposed  Exemption  From  Certain 
Requirements  of  10  CFR  Part  72 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC  or  Commission)  is 
considering  issuance  of  an  exemptiim. 
pursuant  to  10  CFR  72.7,  from  the 
provisions  of  10  CFR  72.212(a)(2). 
72.212(b)(2)(i).and  72.214  to 
Commonwealth  Edison  Company 
(ComEd).  The  requested  e.xemption 
would  allow  (^omEd  to  deviate  from  the 
requirements  of  Certificate  of 
Clompliance  lOOH  (the  Clertificate). 
.Appendix  B,  Items  1  4.t7  b  and  1.4.t).(. 
and  place  HI-STAR  100  Cask  Systems, 
loaded  with  spent  nucltiar  fuel,  on  a 
concrete  storage  pad  with  a  concrete 
compressive  strength  of  less  than  or 
equal  to  4.200  psi  at  28  days  and 


concrete  reinforcement  of  60  ksi  yield 
strength  ASTM  material  at  the  Dresden 
Nuclear  Power  Station  (Dresden) 
Independent  Spent  Fuel  Storage 
Installation  (ISFSI). 

Environmental  Assessment  (EA) 

Identification  of  Proposed  Action:  By 
letter  dated  April  24.  2000.  ComEd 
requested  an  exemption  from  the 
requirements  of  10  CFR  72.212(a)(2). 
72.212(b)(2)(i).  and  72.214  to  deviate 
from  the  requirements  of  Certificate  of 
C;ompliance  1008,  Appendix  B,  Items 
1.4  6. b  and  I.4.6.C.  ComEd  is  a  general 
licensee,  authorized  by  NRC  to  use 
spent  fuel  storage  casks  approved  under 
10  CFR  Part  72,  Subpart  K. 

ComEd  plans  to  use  the  HI-STAR  100 
Cask  System  to  store  spent  nuclear  fuel, 
generated  at  Dresden  Unit  1.  at  an  ISFSI 
located  in  Morris.  Illinois,  on  the 
Dresden  Nuclear  Power  Station  site.  The 
Dresden  ISFSI  has  been  constructed  for 
interim  drv  storage  of  spent  nuclear 
fuel. 

Bv  exempting  ComEd  from  10  CFR 
72.212(a)(2),  72.212(b)(2)(i),  and  72.214, 
ComEd  will  be  authorized  to  place 
loaded  HI-STAR  100  Casks  Systems  on 
cask  storage  pads  that  include  the 
following  characteristics: 

(1)  (;ompressive  Strength:  <  4.200  psi 
at  28  days. 

(2)  Reinforcement  top  and  bottom 
(both  directions):  Reinforcement  area 
and  spacing  determined  by  analysis 
Reinforcement  shall  be  60  ksi  yield 
strength  ASTM  material. 

The  storage  pad  characteristics 
specified  above  would  be  in  lieu  of 
those  spe{:ified  in  Certificate  of 
(Compliance  1008.  Appendix  B.  Items 
1.4.6.b  and  1.4.6.C,  respectively.  The 
proposed  action  before  the  Commission 
is  whether  to  grant  this  exemption 
under  10  CFR  72.7. 

On  November  24,  1999,  as 
supplemented  February  4.  18  and  28. 
and  March  2.16  and  31.  2000,  the  cask 
designer.  Holtec  International  (Holtec), 
submitteil  to  NRC  an  application  to 
amend  Certificate  of  Compliance  1008. 
The  requested  amendment  includes 
revisions  to  the  storage  pad 
specifications  in  Items  1.4.6.b  and 
1.4.6.C  in  .Appendix  B  to  the  Certificate. 
Item  1.4.6.b  requires  a  concrete 
compressive  strength  of  less  than  or 
equal  to  4.200  psi;  Holtec:  is  requesting 
that  this  re(}uirement  be  revised  to 
specify'  a  concrete  compressive  strength 
r)f  less  than  or  equal  to  4,200  psi  at  28 
(lavs.  Item  1.4.6.C  includes  the 
requirement  that  the  reinforcement 
yield  strength  be  less  than  or  equal  to 
60,000  psi;  Holtec  is  requesting  that  this 
requirement  be  revised  to  specify  that 
reinforcement  shall  be  60  ksi  yield 


strength  ASTM  material.  The  NRC  staff 
has  reviewed  the  application  and 
determined  that  placement  of  HI-STAR 
100  Cask  Systems  on  storage  pads  with 
the  revised  characteristics  would  have 
minimal  impact  on  the  design  basis  and 
would  not  be  inimical  to  public  health 
and  safety. 

Need  for  the  Proposed  Action:  There 
are  a  number  of  Dresden  Unit  1  spent 
fuel  assemblies  in  the  Dresden  Unit  2 
spent  fuel  pool.  To  maintain  full  core 
offload  capability  in  the  Dresden  Unit  2 
spent  fuel  pool  once  new  fuel  arrives  for 
the  Fall  2001  refueling  outage,  ComEd 
needs  to  begin  loading  Dresden  Unit  1 
spent  fuel  into  storage  casks  in  June 
2000.  Unless  the  exemption  is  granted 
or  the  Certificate  is  amended,  the 
storage  pads  at  the  Dresden  ISFSI  will 
not  be  in  full  conformance  with  the 
Certificate  Because  the  10  CFR  Part  72 
rulemaking  to  amend  the  Certificate  will 
not  be  completed  prior  to  the  date  that 
ComEd  plans  to  begin  loading  HI-STAR 
100  Cask  Systems,  the  NRC  is  granting 
this  exemption  based  on  the  staffs 
technical  review  of  information 
submitted  by  ComEd  and  Holtec. 

Environmental  Impacts  of  the 
Proposed  Action:  The  potential 
environmental  impact  of  using  the  HI- 
ST AR  100  Cask  System  was  initially 
presented  in  the  Environmental 
Assessment  (EA)  for  the  Final  Rule  to 
add  the  HI-STAR  100  Cask  System  to 
the  list  of  approved  spent  fuel  storage 
casks  in  10  CFR  72.214  (64  FR  171.  09/ 
03/99).  Furthermore,  each  general 
licensee  must  assess  the  environmental 
impacts  of  the  specific  ISFSI  in 
accordance  with  the  requirements  of  10 
CFR  72.212(b)(2).  This  section  also 
requires  the  general  licensee  to  perform 
written  evaluations  to  demonstrate 
compliance  with  the  environmental 
requirements  of  10  CFR  72.104, 
"Criteria  for  radioactive  materials  in 
effluents  and  direct  radiation  from  an 
ISFSI  or  MRS  (Monitored  Retrievable 
Storage  Installation]." 

The  HI-STAR  100  Cask  System  is 
designed  to  mitigate  the  effects  of  design 
basis  accidents  that  could  occur  during 
storage.  Design  basis  accidents  account 
for  human-induced  events  and  the  most 
severe  natural  phenomena  reported  for 
the  site  and  surrounding  area. 
Postulated  accidents  analyzed  for  an 
ISFSI  include  tornado  winds  and 
tornado  generated  missiles,  design  basis 
earthquake,  design  basis  flood, 
accidental  cask  drop,  lightning  effects, 
fire,  explosions,  and  other  incidents. 

The  HI-STAR  100  Cask  System 
consists  of  a  stainless  steel  multi- 
purpose canister  and  a  steel  overpack. 
The  welded  MPC  provides  confinement 
and  criticality  control  for  the  storage 


Federal  Register /  Vol.  65,  No.  Ill /Thursday,  June  8.  2000 /Notices 


36477 


and  transfer  of  spent  nuclear  fuel.  The 
overpack  provides  radiation  shielding 
and  structural  protection  of  the  MPC 
during  storage  and  handling  operations. 
Special  design  feature  requirements  for 
the  cask  and  for  the  site  are  specified  in 
Certificate  of  Compliance  1008, 
Appendix  B.  These  include  the  storage 
pad  design  characteristics. 

Considering  the  specific  cask  and  site 
design  requirements  for  each  accident 
condition,  the  design  of  the  cask  would 
prevent  loss  of  containment,  shielding, 
and  criticality  control.  Without  the  loss 
of  either  containment,  shielding,  or 
criticality  control,  the  risk  to  public 
health  and  safety  is  not  compromised. 

The  staff  performed  a  safety 
evaluation  of  the  proposed  exemption 
and  the  Certificate  amendment.  The 
proposed  exemption  and  Certificate 
amendment  request  authorization  to  use 
storage  pads  with  a  concrete 
compressive  strength  of  less  than  or 
equal  to  4,200  psi  at  28  days.  This  is  a 
deviation  from  the  pad  requirement 
currently  given  in  Certificate  of 
Compliance  1008,  Appendix  B,  Item 
1.4.6.b,  which  does  not  specify  a  time 
frame  for  when  the  concrete 
compressive  strength  is  to  be  measured. 
A  time  frame  is  necessary  because 
concrete  typically  gets  stronger  as  it 
ages.  Measuring  the  concrete 
compressive  strength  at  28  days  is 
standard  practice.  Thus,  specifying  a 
time  frame  of  28  days  provides 
clarification  and  ensures  that  full 
compliance  with  the  Certificate  can  be 
achieved. 

The  proposed  exemption  and 
Certificate  amendment  also  request 
authorization  to  use  storage  pads  with 
concrete  reinforcement  made  of  60  ksi 
yield  strength  ASTM  material.  This  is  a 
deviation  from  the  storage  pad 
requirements  currently  given  in 
Certificate  of  Compliance  1008, 
Appendix  B,  Item  1.4.6.C,  which 
specifies  a  reinforcement  yield  strength 
of  less  than  or  equal  to  60.000  psi.  The 
standard  practice  for  reinforcing  bar 
specification  and  procurement  is  by  the 
grade  of  the  material.  Reinforcing  bar 
specified  as  Grade  60  has  a  nominal 
yield  strength  of  60  ksi  and  may  in  fact 
exceed  60  ksi.  Thus,  specifying  the 
concrete  reinforcement  as  "60  ksi  vield 
strength  ASTM  material"  takes  into 
account  that  the  yield  strength  is  a 
nominal  value  and  ensures  that  full 
compliance  with  the  certificate  can  be 
achieved. 

The  staff  found  that  the  proposed 
exemption  and  Certificate  amendment 
are  consistent  with  the  cask  drop  and 
tipover  analyses  presented  in  the  Safety 
Analyses  Report  for  the  HI-STAR  100 
Cask  System  and  do  not  reduce  the 


safety  margin.  In  addition,  the  staff  has 
determined  that  placement  of  loaded 
HI-STAR  100  Cask  Systems  on  storage 
pads  with  a  concrete  compressive 
strength  of  less  than  or  equal  to  4,200 
psi  at  28  days  and  concrete 
reinforcement  of  60  ksi  yield  strength 
ASTM  material  does  not  pose  any 
increased  risk  to  public  health  and 
safety.  Furthermore,  the  proposed  action 
now  under  consideration  would  not 
change  the  potential  environmental 
effects  assessed  in  the  initial  rulemaking 
(64  FR  171.  09/03/99). 

Therefore,  the  staff  has  determined 
that  there  is  no  reduction  in  the  safety 
margin  nor  significant  environmental 
impacts  as  a  result  of  placing  loaded  HI- 
STAR  100  Cask  Systems  on  storage  pads 
with  a  concrete  compressive  strength  of 
less  than  or  equal  to  4,200  psi  at  28  days 
and  concrete  reinforcement  of  60  ksi 
yield  strength  ASTM  material. 

Alternative  to  the  Proposed  Action: 
Since  there  is  no  significant 
environmental  impact  associated  with 
the  proposed  action,  any  alternatives 
with  equal  or  greater  envirorunental 
impact  are  not  evaluated.  The 
alternative  to  the  proposed  action  would 
be  to  deny  approval  of  the  exemption. 
Denial  of  the  exemption  request  will 
have  the  same  environmental  impact. 

Agencies  and  Persons  Consulted:  On 
May  19.  2000,  Mr.  F.  Niziolek,  Reactor 
Safety  Section  Head,  Illinois 
Department  of  Nuclear  Safety,  was 
contacted  about  the  Environmental 
Assessment  for  the  proposed  action  and 
had  no  comments. 

Finding  of  No  Significant  Impact 

The  environmental  impacts  of  the 
proposed  action  have  been  reviewed  in 
accordance  with  the  requirements  set 
forth  in  10  CFR  Part  51.  Based  upon  the 
foregoing  EA,  the  Commission  finds  that 
the  proposed  action  of  granting  an 
exemption  from  10  CFR  72.212(a)(2). 
72.212(b)(2)(i),  and  72.214  so  that 
ComEd  may  place  loaded  HI-STAR  100 
Cask  Systems  on  concrete  storage  pads 
with  a  concrete  compressive  strength  of 
less  than  or  equal  to  4.200  psi  at  28  days 
and  concrete  reinforcement  of  60  ksi 
yield  strength  ASTM  material  at  the 
Dresden  ISFSI  will  not  significantly 
impact  the  quality  of  the  hiunan 
environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  exemption. 

For  further  details  with  respect  to  this 
exemption  request,  see  the  ComEd 
exemption  request  dated  April  24,  2000, 
which  is  docketed  under  10  CFR  Part 
72,  Docket  No.  72-37. 

The  exemption  request  is  available  for 
public  inspection  at  the  Commission's 


Public  Document  Room.  2120  L  Street, 
NW,  Washington,  DC.  20555. 

Dated  at  Rockville.  Manland.  this  1st  da\ 
of  June.  2000. 

For  the  Nuclear  Regulator\  Commission. 
E.  William  Brach. 

Director.  Spent  Fuel  Project  Office.  Office  of 
Xuclear  Material  Safety  and  Safeguards 
IFR  Doc.  00-14494  Filed  6-7-00;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  72-36] 

Southern  Nuclear  Operating  Company, 
Inc.,  Edwin  I.  Hatch  Nuclear  Plant; 
issuance  of  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact  Regarding  the 
Proposed  Exemption  from  Certain 
Requirements  of  10  CFR  Part  72 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC  or  Commission)  is 
considering  issuance  of  an  exemption, 
pursuant  to  10  CFR  72.7.  from  the 
provisions  of  10  CFR  72.212(a)(2), 
72.212(b)(2)(i).  and  72.214  to  Southern 
Nuclear  Operating  Company,  Inc.  (SNC) 
The  requested  exemption  would  allow 
SNC  to  deviate  from  the  requirements  of 
Certificate  of  Compliance  1008  (the 
Certificate),  Appendix  B,  Items  1.4.6.b 
and  1.4.6.C  and  place  HI-STAR  100 
Cask  Systems,  loaded  with  spent 
nuclear  fuel,  on  a  concrete  storage  pad 
with  a  concrete  compressive  strength  of 
less  than  or  equal  to  4.200  psi  at  28  days 
and  concrete  reinforcement  of  60  ksi 
yield  strength  ASTM  material  at  the 
Edwin  I.  Hatch  Nuclear  Plant  (Hatch) 
Independent  Spent  Fuel  Storage 
Installation  (ISFSI). 

Environmental  Assessment  (EA) 

Identification  of  Proposed  Action:  Bv 
letter  dated  May  i.  2000.  SNC  requested 
an  exemption  from  the  requirements  of 
10  CFR  72.212(b)(2)(i)  and  72.214  to 
deviate  from  the  requirements  of 
Certificate  of  Compliance  1008. 
Appendix  B,  Items  1.4.6.b  and  1.4.6.c. 
The  NRC  staff  determined  that,  to 
deviate  from  those  conditions  of  the 
Certificate,  an  exemption  from  the 
requirement  of  10  CFR  72.212(a)(2)  is 
also  necessary'.  SNC  is  a  general 
licensee,  authorized  by  NRC  to  use 
spent  fuel  storage  casks  approved  under 
10  CFR  Part  72.  Subpart  K. 

SNC  plans  to  use  the  HI-STAR  100 
Cask  System  to  store  spent  nuclear  fuel, 
generated  at  Hatch,  at  an  ISFSI  located 
in  Baxley.  Georgia,  on  the  Edwin  I. 
Hatch  Nuclear  Plant  site.  The  Hatch 
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ISFSI  has  been  constructed  for  interim 
drv  storage  of  spent  nuclear  fuel. 

Bv  exempting  SNC:  from  10  CFR 
72.212(a)(2),  72.212{h)(2)(i),  and  72.214, 
SNC  will  be  authorized  t(<  place  loaded 
HI-STAR  100  Casks  Systems  on  cask 
storage  pads  that  include  the  following 
characteristic:s: 

(1)  Compressive  Strength:  <  4.200  psi 
at  28  days. 

(2)  Reinforcement  top  and  bottom 
(both  directions):  Reinforcement  area 
and  spacing  determined  bv  analysis 
Reinforcement  shall  be  fiO  ksi  yield 
strength  A.STM  material. 

The  storage  pad  characteri.stics 
spec:ified  above  would  he  in  lieu  of 
those  specified  in  (iertificate  of 
Compliance  1008,  Appendix  B,  Items 
1.4.6.b  and  1.4.h.c.  respectively  The 
propo.sed  action  before  the  Commission 
is  whether  to  grant  this  exemption 
under  10  CFR  72  7 

On  November  24.  1999,  as 
supplemented  February  4.18  and  28, 
and  March  2.  Hi  and  ;U,  2000,  the  cask 
designer.  Holtec  International  (Holtec), 
submitted  to  NR('  an  application  to 
amend  Certificate  of  fiompli.ince  1008. 
The  requested  amendment  iiu  ludes 
revisions  to  the  storage  pad 
specifications  in  Items  1.4.(1  b  and 
1.4. He  in  Appendix  B  to  the  Certificate 
Item  1  4.H  b  requires  a  ctincrete 
compressive  strength  of  less  than  or 
equal  to  4.200  psi:  Holttn:  is  requesting 
that  this  requirement  be  revised  to 
spec:if\'  a  conc;rete  compressive  strength 
of  less  than  or  ecjual  to  4.200  psi  at  28 
days.  Item  1  4.fi.c  includes  the 
requirement  that  the  reinforcement 
yield  strength  be  less  than  or  equal  to 
60,000  psi;  Holtec  is  requesting  that  this 
requirement  be  revised  to  specify  that 
reinforcement  shall  be  60  ksi  vield 
strength  ASTM  material.  The  NRC  staff 
has  reviewed  the  application  and 
determined  that  placement  of  HI-STAR 
100  Cask  Systems  on  storage  pads  with 
the  revised  characteristics  would  have 
minimal  impact  tm  the  design  basis  and 
would  not  be  mimical  to  public  health 
and  safety 

S'cfd  tor  thf  Proposed  Action  SNC 
needs  to  reduce  the  inventory  of  spent 
nuclear  fuel  assemblies  at  the  Hate  h 
Units  1  and  2  spent  fuel  pools  to 
maintain  sufficient  spent  fuel  storage 
capacity  to  provide  full-core  offload 
c;apahility  for  Hatch  I 'nits  1  and  2   With 
the  (Iisi:harge  of  spent  fuel  from  Unit  2 
(luring  the  1998  refiieling  outage,  the 
(ombined  capacity  of  the  two  spent  fuel 
[lools  no  longer  provides  adequate 
reserve  to  allow  full-core  offioad  for 
both  Units  1  and  2   Following  the  Unit 
1  Fall  2000  outage,  the  combined 
storage  capacity  of  the  Unit  1  and  2 
spent  fuel  pools  will  be  less  than 


required  to  allow  full-core  discharge 
from  either  Unit  1  or  2.  To  allow 
preparation  for  the  Unit  1  Fall  2000 
refueling  outage.  SNC  must  begin  cask 
loading  activities  in  lune  2000  and 
complete  them  by  |uly  2000.  Unless  the 
exemptitm  is  granted  or  the  Certificate 
is  amended,  the  storage  pads  at  the 
Hatch  ISFSI  will  not  be  in  full 
conformance  with  the  Certificate. 
Because  the  10  CFR  Part  72  rulemaking 
to  amend  the  Certificate  will  not  be 
completed  prior  to  the  date  that  SNC 
plans  to  begin  loading  Hl-STAR  100 
C^ask  Systems,  the  NRC  is  granting  this 
exemption  based  on  the  staffs  technical 
review  of  information  submitted  by  SNC 
and  Holtec. 

Environmental  Impacts  of  the 
Proposed  Action:  The  potential 
environmental  impact  of  using  the  HI- 
STAR  100  C;ask  System  was  initially 
presented  in  the  Environmental 
Assessment  (EA)  for  the  Final  Rule  to 
add  the  HI-STAR  100  Cask  System  to 
the  list  of  approved  spent  fuel  storage 
casks  in  10  CFR  72,214  (64  FR  171,  09/ 
03/99).  Furthermore,  each  general 
licensee  must  assess  the  environmental 
impac:ts  of  the  specific  ISFSI  in 
accordance  with  the  requirements  of  10 
CFR  72.212(b)(2).  This  section  also 
requires  the  general  licensee  to  perform 
written  evaluations  to  demonstrate 
compliance  with  the  environmental 
requirements  of  10  CFR  72.104. 
"flriteria  for  radioactive  materials  in 
effluents  and  direct  radiation  from  an 
ISFSI  or  MRS  (Monitored  Retrievable 
Storage  Installation)." 

The  HI-STAR  100  C^sk  System  is 
designed  to  mitigate  the  effects  of  design 
basis  accidents  that  could  occur  during 
storage.  Design  basis  accidents  account 
for  human-induced  events  and  the  most 
severe  natural  phenomena  reported  for 
the  site  and  surrounding  area. 
F'osfulated  accidents  analyzed  for  an 
ISFSI  inc:lude  tornado  winds  and 
tornado  generated  missiles,  design  basis 
earthcjuake,  design  basis  flood, 
accidental  cask  drop,  lightning  effects, 
fire,  explosions,  and  other  incidents. 

The  HI-STAR  100  Cask  System 
consists  of  a  stainless  steel  multi- 
purpose canister  and  a  steel  overpack. 
The  welded  MPC  provides  confinement 
and  criticality  control  for  the  storage 
and  transfer  of  spent  nuclear  fuel.  The 
overpack  provides  radiation  shielding 
and  structural  protection  of  the  MPC 
during  storage  and  handling  operations 
Special  design  feature  requirements  for 
the  cask  and  for  the  site  are  sp«H;ified  in 
(lertificate  of  ('ompliance  1008. 
,\ppendix  B  These  include  the  storage 
pad  design  characteristics. 

Considering  the  specific  cask  and  site 
design  requirements  for  each  accident 


condition,  the  design  of  the  cask  would 
prevent  loss  of  containment,  shielding, 
and  criticality  control.  Without  the  loss 
of  either  containment,  shielding,  or 
criticality  control,  the  risk  to  public 
health  and  safety  is  not  compromised. 

The  staff  performed  a  safety 
evaluation  of  the  proposed  exemption 
and  the  Certificate  amendment.  The 
proposed  exemption  and  Certificate 
amendment  request  authorization  to  use 
storage  pads  with  a  concrete 
compressive  strength  of  less  than  or 
equal  to  4.200  psi  at  28  days.  This  is  a 
deviation  from  the  pad  requirement 
currently  given  in  Certificate  of 
Compliance  1008,  Appendix  B,  Item 
1.4.6.b,  which  does  not  specify  a  time 
frame  for  when  the  concrete 
compressive  strength  is  to  be  measured. 
A  time  frame  is  necessary  because 
concrete  typically  gets  stronger  as  it 
ages.  Measuring  the  concrete 
compressive  strength  at  28  days  is 
standard  practice.  Thus,  specifying  a 
time  frame  of  28  days  provides 
clarification  and  ensures  that  full 
compliance  with  the  Certificate  can  be 
achieved. 

The  proposed  exemption  and 
Certificate  amendment  also  request 
authorization  to  use  storage  pads  with 
concrete  reinforcement  made  of  60  ksi 
yield  strength  ASTM  material.  This  is  a 
deviation  from  the  storage  pad 
requirements  currently  given  in 
Certificate  of  Compliance  1008. 
Appendix  B,  Item  1.4.6.C,  which 
specifies  a  reinforcement  yield  strength 
of  less  than  or  equal  to  60.000  psi.  The 
standard  practice  for  reinforcing  bar 
specification  and  procurement  is  by  the 
grade  of  the  material.  Reinforcing  bar 
specified  as  Grade  60  has  a  nominal 
yield  strength  of  60  ksi  and  may  in  fact 
exceed  60  ksi.  Thus,  specifying  the 
concrete  reinforcement  as  "60  ksi  yield 
strength  ASTM  material"  takes  into 
account  that  the  yield  strength  is  a 
nominal  value  and  ensures  that  full 
compliance  with  the  certificate  can  be 
achieved. 

The  staff  found  that  the  proposed 
exemption  and  Certificate  amendment 
are  consistent  with  the  cask  drop  and 
tipover  analyses  presented  in  the  Safety 
Analyses  Report  for  the  HI-STAR  100 
Cask  System  and  do  not  reduce  the 
safety  margin.  In  addition,  the  staff  has 
determined  that  placement  of  loaded  HI- 
STAR  100  Cask  Systems  on  storage  pads 
with  a  concrete  compressive  strength  of 
less  than  or  equal  to  4,200  psi  at  28  days 
and  concrete  reinforcement  of  60  ksi 
yield  strength  ASTM  material  does  not 
pose  any  increased  risk  to  public  health 
and  safety.  Furthermore,  the  proposed 
action  now  under  consideration  would 
not  change  the  potential  environmental 
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effects  assessed  in  the  initial  rulemaking 
(64  FR  171.  09/03/99). 

Therefore,  the  staff  has  determined 
that  there  is  no  reduction  in  the  safety 
margin  nor  significant  environmental 
impacts  as  a  result  of  placing  loaded  Hl- 
STAR  100  Cask  Systems  on  storage  pads 
with  a  concrete  compressive  strength  of 
less  than  or  equal  to  4.200  psi  at  28  days 
and  concrete  reinforcement  of  60  ksi 
yield  strength  ASTM  material. 

Alternative  to  the  Proposed  Action: 
Since  there  is  no  significant 
environmental  impact  associated  with 
the  proposed  action,  any  alternatives 
with  equal  or  greater  environmental 
impact  are  not  evaluated.  The 
alternative  to  the  proposed  action  would 
be  to  deny  approval  of  the  exemption. 
Denial  of  the  exemption  request  will 
have  the  same  environmental  impact. 

Agencies  and  Persons  Consulted:  On 
May  19.  2000.  Mr.  ].  Setzer.  State 
Liaison  Officer.  Environmental 
Protection  Division.  State  of  Georgia, 
was  contacted  about  the  Environmental 
Assessment  for  the  proposed  action  and 
had  no  comments. 

Finding  of  No  Significant  Impact 

The  environmental  impacts  of  the 
proposed  action  have  been  reviewed  in 
accordance  with  the  requirements  set 
forth  in  10  CFR  Part  51.  Based  upon  the 
foregoing  EA.  the  Commission  finds  that 
the  proposed  action  of  granting  an 
exemption  from  10  CFR  72.212(a)(2}, 
72.212(b}{2)(i).  and  72.214  so  that  SNC 
may  place  loaded  HI-STAR  100  Cask 
Systems  on  concrete  storage  pads  with 
a  concrete  compressive  strength  of  less 
than  or  equal  to  4.200  psi  at  28  days  and 
concrete  reinforcement  of  60  ksi  yield 
strength  ASTM  material  at  the  Hatch 
ISFSI  will  not  significantly  impact  the 
quality  of  the  human  environment. 
Accordingly,  the  Commission  has 
determined  not  to  prepare  an 
environmental  impact  statement  for  the 
proposed  exemption. 

For  further  details  with  respect  to  this 
exemption  request,  see  the  SNC 
exemption  request  dated  May  1.  2000, 
which  is  docketed  under  10  CFR  Part 
72.  Docket  No.  72-36. 

The  exemption  request  is  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room.  2120  L  Street, 
NW.  Washington.  DC.  20555. 

Dated  at  Rockville,  Maryland,  this  1st  day 
of)une.  2000. 

For  the  Nuclear  Regulatory  Commission. 
E.  William  Brach, 

Director,  Spent  Fuel  Project  Office.  Office  of 
Nuclear  Material  Safety  and  Safeguards. 
(FR  Doc.  00-14495  Filed  6-7-00;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

Nuclear  Byproduct  Material  Risk 
Review;  Results  of  Survey  of  NRC  and 
Agreement  State  Materials  Licensing 
and  Inspection  Personnel 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  availability. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  is  announcing  the 
availabUity  of  NUREG-1712,  "Nuclear 
Byproduct  Material  Risk  Review: 
Results  of  Survey  of  NRC  and 
Agreement  State  Materials  Licensing 
and  Inspection  Personnel." 
ADDRESSES:  Copies  of  NUREG-1712 
may  be  obtained  by  writing  to  the 
Superintendent  of  Documents".  U.S. 
Government  Printing  Office.  P.O.  Box 
37082,  Washington.  D.C.  20402-9328. 
Copies  are  also  available  from  the 
National  Technical  Information  Service, 
5285  Port  Royal  Road.  Springfield. 
Virginia  22161.  A  copy  of  the  document 
is  also  available  for  inspection  and/or 
copying  for  a  fee  in  the  NRC  Public 
Document  Room.  2120  L  Street.  NW. 
(Lower  Level),  Washington.  D.C.  20555- 
0001. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Torre  Taylor.  Mail  Stop  TAVFN  »-C-24. 
Division  of  Industrial  and  Medical 
Nuclear  Safety.  Office  of  Nuclear 
Material  Safety  and  Safeguards.  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  D.C.  20555,  telephone: 
(301)  415-7900,  e-mail:  tmt@nrc.gov. 
SUPPLEMENTARY  INFORMATION:  On  August 
25,  1999  (64  FR  46456),  NRC  pubhshed 
draft  NUREG-1712,  "Nuclear  Byproduct 
Material  Risk  Review:  Results  of  Survey 
of  NRC  and  Agreement  State  Materials 
Licensing  and  Inspection  Personnel"  for 
public  comment.  All  comments  received 
during  the  comment  period  were 
considered  in  the  preparatipn  of  the 
final  NUREG  report.  The  final  version  of 
NUREG-1712  is  now  available.  The 
NUREG  presents  the  results  of  a  survey 
conducted  of  NRC  and  Agreement  State 
materials  licensing  and  inspection 
personnel  concerning:  (1)  Typical 
annual  doses  to  workers  for  the  various 
systems  defined  for  nuclear  byproduct 
material  uses;  (2)  safety  of  each  system 
under  various  conditions;  (3)  the  types 
and  frequencies  of  incidents  occurring 
at  each  system;  (4)  definitions  of  safety; 
and  (5)  opinions  about  the  appropriate 
bases  for  regulatory  decision  making. 

Electronic  Access 

NUREG-1712  will  also  be  available  at 
NRC's  web  site  under  Reference 
Library — Technical  Reports  or  directly 


at  http://www.nrc.gov/NRC/NUREGS/ 
1712/index.html. 

Dated  at  Rockville,  Maryland,  this  Isl  dav 
of  lune.  2000. 

For  the  Nuclear  Regulatory  Commission. 
Patricia  Holahan. 

Chief.  Rulemaking  and  Guidance  Branch. 
Division  of  Industrial  and  Medical  Nuclear 
Safety.  XMSS 

|FR  Doc.  00-14493  Filed  6-7-00:  8:45  am] 
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PEACE  CORPS 

Office  Of  Volunteer  Recruitment  and 
Selection;  Information  Collection 
Requests  Under  OMB  Review;  0MB 
Number:  0420-0001 

AGENCY:  Peace  Corps. 

ACTION:  Notice  of  public  use  of  form 
review  request  to  the  Office  of 
Management  and  Budget. 

SUMMARY:  The  Associate  Director  for 
Management  invites  comments  on 
information  collection  requests  as 
required  pursuant  to  the  Paperwork 
Reduction  Act  (44  U.S.C.  chapter  35). 
This  notice  announces  that  the  Peace 
Corps  has  submitted  to  the  Office  of 
Management  and  Budget  a  request  to 
approve  the  continued  use  of  the 
National  Agency  Check  Questionnaire 
for  Peace  Corps  Volunteers  Background 
Investigation.  Section  22  of  the  Peace 
Corps  Act  (22  U.S.C.  2501  et  seq.) 
mandates  that  "all  persons  employed  or 
assigned  to  duties  under  the  Act  shall  be 
investigated  to  ensure  employment  or 
assignment  is  consistent  with  national 
interest  in  accordance  with  standards 
and  procedures  established  bv  the 
President." 

DATES:  The  Peace  Corps  invites 
comments  on  or  before  July  10,  2000. 

ADDRESSES:  A  copy  of  the  information 
collection  may  be  obtained  from  Paul 
Davis.  Manager  Placement  Unit,  Peace 
Corps,  nil  20th  Street  NW.. 
Washington,  DC  20526,  Mr.  Davis  may 
be  contacted  by  telephone  at  (202)  692- 
1836.  Comments  on  these  forms  should 
be  addressed  to  Mr.  David  Rostker.  Desk 
Officer.  Office  of  Management  and 
Budget,  NEOB.  Washington,  DC  20523. 

Dated:  lune  1.  2000 

Michael  J.  Kole. 

Director  of  Administrative  Services  and 
Certifying  Official 

(FR  Doc.  00-14458  Piled  6-5-00;  1:18  pm] 
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RAILROAD  RETIREMENT  BOARD 

PropoMd  Coltoction;  Comnwnt 
Request 

SUMMARY:  In  accordance  with  the 
requirement  of  Section  :}506(c)(2)(A)  of 
the  Paperwork  Reduction  Act  of  1995 
which  provides  opportunity  for  public 
comment  on  new  or  revised  data 
collections,  the  Railroad  Retirement 
Board  (RRB)  will  publish  periodic 
summaries  of  proposed  data  collections. 
Comments  are  invited  on:  (a)  Whether 
the  proposed  information  collection  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  has  practical 
utility:  (b)  the  accuracy  of  the  RRB's 
estimate  of  the  burden  of  the  collection 
of  the  information;  (c)  ways  to  enhance 


the  qualitv,  utility,  and  clarity  of  the 
information  to  be  collected:  and  (d) 
ways  to  minimize  the  burden  related  to 
the  collection  of  information  on 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology 

Title  and  Purpose  of  information 
collection . 

Evidence  for  Application  of  Overall 
Minimum:  OMB  3220-0083. 

Under  Section  3(f)(3)  of  the  Railroad 
Retirement  Act  (RRA).  the  total  monthly 
benefits  payable  to  a  railroad  employee 
and  his/her  family  are  guaranteed  to  be 
no  less  than  the  amount  which  would 
be  payable  if  the  employee's  railroad 
service  had  been  covered  by  the  Social 
Security  Act.  The  Social  Security 
Overall  Minimum  Guarantee  is 
prescribed  in  20  CFR  229.  To  administer 


this  provision,  the  Railroad  Retirement 
Board  (RRB)  requires  information  about 
a  retired  employee's  spouse  and 
child(ren)  who  would  not  be  eligible  for 
benefits  under  the  RRA  but  would  be 
eligible  for  benefits  under  the  Social 
Security  Act  if  the  employee's  railroad 
service  had  been  covered  by  that  Act. 
The  RRB  obtains  the  required 
information  by  the  use  of  forms  G-319 
(Statement  Regarding  Family  and 
Earnings  for  Special  Guaranty 
Computation)  and  G-320  (Statement  by 
Employee  Annuitant  Regarding  Student 
Age  18^19).  One  form  is  completed  by 
each  respondent.  The  RRB  proposes  no 
changes  to  Form  G-319  or  Form  G-320. 

Estimate  of  Annual  Respondent  Burden 

The  estimated  annual  respondent 
burden  is  as  follows: 


Form  ^4o<s) 


Annual 
responses 


Time    '  Burden 
(min)    I     (hrs) 


G-319     Employee  Completed 

Wltti  assistarKB 

Without  assistance 
G-319    Spouse  Completed. 

With  assistance  

Wittiout  assistance    

G-320 

Witti  assistance  

Wittiout  assistance    

Total 


95 
5 

95 
5 

86 

4 

26 
55 

30 

eo 

10 

26 

41 

5 

48 

5 

14 

2 

290 

i 

115 

... 

Additional  Information  or  Comments: 
To  request  more  information  or  to 
obtain  a  copy  of  the  information 
collection  justification,  forms,  and/or 
supporting  material,  please  call  the  RRB 
Clearance  Officer  at  (312)  751-3363. 
Comments  regarding  the  information 
collection  should  be  addressed  to 
Ronald  J  Hodapp.  Railroad  Retirement 
Board,  844  N.  Rush  Street,  Chicago. 
Illinois  60611-2092.  Written  comments 
should  be  received  within  60  days  of 
this  notice. 

Chuck  Mierzwa. 

Clf'unince  Offii  rr 

IFK  I)<)(    (M)-I44'iM  Filed  6-7-00;  8:45  am] 
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RAILROAD  RETIREMENT  BOARD 

Agency  Forms  Submitted  for  OMB 
Review 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C,  Chapter  35).  the  Railroad 
Retirement  Board  (RRB)  has  submitted 
th«^  following  prnposalls)  for  the 
collection  of  information  to  the  Office  of 
Management  and  Budget  for  review  and 
approval 


Summary  of  Propo8al(s) 

(1)  Collection  title:  Voluntary 
Customer  Surveys  in  Accordance  with 
EO.  12862. 

(2)  Formisl  submitted:  G-201. 

(3)  OMB  Number:  3220-0192 

(4)  Expiration  date  of  current  OMB 
clearance:  7/31/2000. 

(5)  T\j)e  of  request:  Extension  of  a 
currently  approved  collection. 

(6)  Respondents:  Individuals  or 
households.  Business  or  other- for-profit. 
Regulatory  or,Compliance. 

(7)  Estimated  annual  number  of 
respondents:  2,050. 

(8)  Total  annual  responses:  2,050. 

(9)  Total  annual  reporting  hours:  727. 

(10)  Collection  descnption:  The 
Railroad  Retirement  Board  (RRB) 
utilizes  voluntary  customer  surveys  to 
ascertain  customer  satisfaction  with  the 
RRB  in  terms  of  timeliness, 
appropriateness,  access,  amd  other 
measures  of  quality  service.  Surveys 
involve  individuals  that  are  direct  or 
mdire(  t  beneficiaries  of  RRB  services  as 
vveii  as  railroad  employers  who  must 
report  earnings. 

ADDITIONAL  INFORMATION  OR 
COMMENTS: 

Copies  of  the  forms  and  supporting 
documents  can  be  obtained  from  Chuck 


Mierzwa.  the  agency  clearance  officer 
(312-751-3363).  Comments  regarding 
the  information  collection  should  be 
addressed  to  Ronald  J.  Hodapp.  Railroad 
Retirement  Board.  844  North  Rush 
Street.  Chicago,  Illinois.  60611-2092 
and  the  OMB  reviewer.  Joe  Lackey  (202- 
395-7316),  Office  of  Management  and 
Budget,  Room  10230.  New  Executive 
Office  Building.  Washington,  D.C. 
20503. 

Chuck  Mierzwa. 

Clearance  Officer 

[FR  D(K..  00-14413  Filed  6-7-00;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Sunshine  Act  Meetings 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Sunshine  Act,  Pub.  L.  94^09,  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meetings  during 
the  week  of  iune  1 2 .  2000. 
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Closed  meetings  will  be  held  on 
Monday.  June  12.  2000  at  10:30  a.m.  and 
on  Thursday,  June  15,  2000  at  11  a.m. 

Commissioners.  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meetings.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C.  552b(c)(4),  (8),  {9)(A)  and  (10) 
and  17  CFR  200.402(a)  (4),  (8),  (9)  (A) 
and  (10).  permit  consideration  for  the 
scheduled  matters  at  the  closed 
meetings. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Monday.  June  12, 
2000  will  be: 

•  An  administrative  proceeding  of  an 
enformcement  nature. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Thursday.  )uno 
15,  2000  will  be: 

•  Institution  of  injunrti\e  actions: 
and 

•  Institution  and  settlement  of 
adminstrafive  proceedings  of  an 
enforcement  nature. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meetng  items.  For  further 
information  and  to  ascertain  what,  if 
anw  matters  have  been  added,  deleted 
or  postponed,  please  contact:  the  Office 
of  the  Secretary  at  (202)  942-7070. 

i),ilril:  luilf  ,'i.  20U0. 
lonathan  G.  Katz. 
Sn  rrtan 

!FK  l)u(  .  0U-14.-):i.=i  Filed  (i-ri-(K):  4:1')  \m] 
BILUNG  CODE  8010-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Sunshine  Act  Meeting 

FEDERAL  REGISTER  CITATION  OF  PREVIOUS 

ANNOUNCEMENT:  Published  elsewhere  in 

this  issue. 

STATUS:  Closed  meeting. 

PLACE:  450  Fifth  Street.  N\V.. 

Washington.  D.C. 

DATE  PREVIOUSLY  ANNOUNCED:  June  5, 

2000. 

CHANGE  IN  THE  MEETING:  Cancellation  of 
Meeting. 

The  closed  meeting  scheduled  for 
Thursday,  June  15.  2000  at  11  a.m.  has 
been  canceled. 

U<ilfd:  lunefi.  2000. 
lonathan  G.  Katz. 

SiTri'lan- 

IFK  Do(  .  00-14581  Filed  6-6-00:  11:10  am| 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-42862;  File  No.  SR-CBOE- 
00-10] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Ruie  Change  by 
the  Chicago  Board  Options  Exchange, 
Incorporated  To  Permit  the  Chairman 
of  the  Appropriate  Floor  Procedure 
Committee  To  Exercise  the  Authority 
of  the  Committee  To  Decrease  the  Size 
of  Orders  Eligible  for  Entry  Into  the 
Retail  Automatic  Execution  System 
During  Unusual  Market  Conditions 

Ma\  :iO.  2000. 

Pursuant  to  Section  19fb)(l)  of  the 
Securities  Exchange  Act  of  1934 
(■■Act").i  and  Rule  19b-4  thereunder. - 
notice  is  hereby  given  that  on  March  28. 
2000.  the  Chicago  Board  Options 
Exchange.  Incorporated  { "CBOE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I.  II.  and 
III  below,  which  Items  ha\'e  been 
prepared  by  the  CBOE.  The  Commission 
is  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CBOE  proposes  to  amend  its  rules 
to  permit  the  Chairman  of  the 
appropriate  Floor  Procedure  Committee 
("FPC"),  or  the  Chairman's  designee,  to 
exercise  the  authority  of  the  Committee 
to  decrease  the  size  of  orders  eligible  for 
entry  into  CBOE's  Retail  Automatic 
Execution  System  ( "RAES")  during 
unusual  market  conditions. 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary,  CBOE  and  at  the  Commission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
CBOE  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  CBOE  has 
prepared  summaries,  set  forth  in 
sections  A.  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 


A.  Self-Regulaton,-  Organization  s 
Statement  of  the  Purpose  of.  and 
Statuton-  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

On  December  1.  1998,  the 
Commission  approved  a  CBOE  rule 
change  that  allowed  the  Chairman  of  the 
appropriate  FPC.  or  the  Chairman's 
designee,  to  exercise  the  authority  of  the 
FPC  to  increase  the  size  of  orders 
eligible  for  entry  into  R.\ES. '  This 
measure,  which  has  been  successfully 
utilized  at  the  Exchange,  is  exercised 
when  the  Chairman,  or  his/her  designee, 
believes  that  taking  such  action  could 
alleviate  a  potential  backlog  of 
unexecuted  orders  where  an  option 
class  is  experiencing  a  large  influx  of 
orders.  It  has  allowed  the  Exchange  to 
react  more  quickly  and  efficiently  tn 
potential  backlog  situations   However. 
CBOE  rules  do  not  currently  allow  the 
Chairman  to  decrease  the  contract  size 
limit  for  orders  eligible  for  entry  into 
RAES  (an  ability  IJiat  the  FPC  maintain- 
pursuant  to  CBOE  Rule  6.8(e).l 

The  Exchange  now  proposes  to  amend 
its  rules  to  allow  the  Chairman  nf  the 
appropriate  FPC.  nr  the  Chairman's 
designee,  to  exercise  the  authori1\  oi  th" 
FPC  to  decreast'  thi^  size  of  orders 
eligible  for  entry  iiito  R.A.ES  for  equity 
option  classes  duriiiu  '.inusual  market 
conditions. 

Exchange  Rule  h.H(a|(i)  states,  "the 
appropriate  Floor  Procedure  Committee 
shall  determine  the  size  nf  orders 
eligible  for  entrv  into  RAES  "  Paragraph 
(e)  of  CBOE  Rule  (d,8  states  that 
"lelligible  orders  must  be  for  fift\  m 
fewer  ctmtracts  on  series  placed  on  tlie 
system  *    *    *   The  appropriate  FPC.  in 
its  discretion,  may  determine  to  re-tnct 
the  size  and  kind  of  eligible  orders. 
including  but  not  limited  to.  lowering 
contract  limits."  The  FPC^s.  particularh 
the  Equity  Floor  Procedure  Committe!- 
("EFPC  ").  have  discovered  through 
experience  in  overseeing  the  operation 
of  RAES,  that  it  is  sometimes  ne  essarx 
to  temporarily  reduce  the  eligible  order 
size  levels  (which  are  amounts  that  the 
Exchange  has  been  aggressively 
increasing  in  recent  years)  in  situations 
where  unusual  market  conditions  exist 
However,  the  decision  to  decrease  the 
RA-ES  eligible  order  size  to  address 
these  unusual  market  situations  must  he 
made  quickly  to  be  effective.  Because 
the  EFPC  commonly  consists  of  twenty 
or  more  members  who  conduct  business 
in  all  parts  of  the  floor,  it  is  not 
practicable  to  provide  notice  to  all  the 


15  r.S.t:.  7Hs(b|(l). 
■17(:FK  240  19b-4. 


^Spp  .Sp(  urilii's  E\i  lianyi-  .■\{  i  Release  Nu.  407.16 
(D««fnilHT  1.  1998),  h:i  FR  t.H323  (December  10. 
1998)  (Filf  Ni,.,  ,SK-(:B()E-98-37). 
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members  of  the  Committee  and  convene 
a  met;ting  to  make  these  decisions  It  is 
also  not  practicable  to  expect  thes«! 
members  to  monitor  the  situation  when 
they  are  trying  to  conduct  a  business  on 
the  floor  that  requires  their  attention. 
Intra-dav  meetings  are  not  only 
impracticable  to  convene  but  would 
distract  these  members  from  the 
conduct  of  their  business  on  the  floor. 

Consequently,  the  EFPi'.  has 
determined  to  delegate  its  authority 
under  CBOE  Rule  6.8  to  the  Chairman 
of  the  EFPC,  or  to  the  Chairman's 
designee,  to  decrease  the  eligible  order 
size  for  RAES  in  unusual  market 
conditions  provided  that  the  Chairman 
or  his  designee  believes  the  action  is 
warranted  and  provided  the  decision  is 
made  for  no  more  than  one  trading  day 
(as  is  currently  the  case  for  the 
Chairman  incntasing  the  order  size 
eligibility  for  RAES).  As  proposed,  to 
the  extent  the  conditions  exist  on  the 
following  trading  day,  the  Chairman  or 
his  designee  must  review  the  situation 
and  make  an  independent  decision  to 
decrease  the  RAES  eligible  order  size  for 
that  subsequent  day.  Further,  any 
decisions  made  by  the  Chairman  or  his 
designee  to  decrease  the  RAES  eligible 
order  size  for  a  particular  option  class 
for  consecutive  days  will  be  reviewed 
by  the  FPC  at  its  next  regularly 
scheduled  meeting.  After  reviewing 
these  decisions  the  FPC  can  provide 
guidance  to  the  Chairman  or  his 
designee  about  the  use  of  this  authority 
if  fhev  feel  it  is  appropriate. 

2.  Statutory  Basis 

By  allowing  the  Chairman  of  the 
appropriate  FPC  or  his  designee  to  make 
decisions  to  decrea.se  the  eligible  order 
size  for  RAES,  the  Exchange  can  su.stain 
the  operation  of  RAES  during  unusual 
market  comiitions  in  an  efficient 
manner.  The  fding.  therefore,  is 
consistent  with  and  furthers  the 
objectives  of  Section  fi(b)(5)  of  the  Act  * 
in  that  it  is  designed  to  promote  just  and 
equitable  principles  of  trade,  to  remove 
impediments  to  and  perfiK:t  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and  to 
protect  investors  and  the  public  interest. 

B  Sf'lf-Rff^uliiton-  Organization's 
Statement  on  Burden  on  Competition 

The  CBOE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 


C  Self-Regulatory-  Organization  s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members.  Participants,  or  Cithers 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period: 
(i)  As  the  Commission  may  designate  up 
to  90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding:  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  by  order  approve  such  proposed 
rule  change,  or 

(B)  institute  proct^edings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  perst)ns  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Perscms  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  4.')0  Fifth  Street  N\V, 
Washington.  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  [:hange  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public:  in  accordance  with  the 
provisions  of  5  II.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street  NW. 
Washmgton.  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  CBOE.  All  submissions 
should  refer  to  SR-CBOE-00-10  and 
should  be  submitted  by  [une  29,  2000. 

Kor  thf  Commission  by  the  Division  of 
M.irki'i  Kfgulalion.  pursuant  to  delegated 
.iiithoniN  ■" 

Man;arel  H.  McFarland. 
l)fput\  Srt  rflan, 

|KR  Doi    ()()-1440.T  Fil»Mi  &-7-00.  8  4,5  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Raleasa  No.  34-42869;  File  No.  SR-NASD- 
00-28] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
National  Association  of  Securities 
Dealers,  Inc.  Relating  to  Trade- 
Reporting  of  Average-Price  Trades  In 
Nasdaq-Listed  Securities 

May  ;n.  2000 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act") '  and  Rule  19b— 4  thereunder. ^ 
notice  is  hereby  given  that  on  May  17. 
2000.  the  National  Association  of 
Securities  Dealers.  Inc.  ("NASD"  or 
"Association"),  through  its  wholly 
owned  subsidiary  the  Nasdaq  Stock 
Market,  Inc.  (  "Nasdaq"),  filed  with  the 
Securities  and  Exchange  Commission 
("Commission  ")  the  proposed  rule 
change  as  described  in  Items  I.  II.  and 
III  below,  which  Items  have  been 
prepared  by  Nasdaq.  On  May  17.  2000. 
Nasdaq  submitted  Amendment  No.  1  to 
the  proposed  rule  change. '  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

1.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Nasdaq  proposes  to  require  all 
transaction  in  Nasdaq-listed  securities 
that  are  done  on  a  weighted  average 
basis  or  effected  based  on  other  special- 
pricing  formulae,  to  be  reported  with  a 
special  .W  indicator.  Proposed  deletions 
are  in  brackets. 


RuIp  4f>32  Transat  tiiin  Rfporting 

(a)(l)-(5)  No  Change 

{('■>]  .Ml  nicmbers  shall  report  [agency  cross) 
trdnsactions  on  urring  a\  prices  based  on 
average-weighting  or  other  speiial-pricing 
fornuiUe  to  Nasdaq  using  a  special  indicator. 
as  designated  tiy  the  Association  and  set  out 
m  the  Svnit)i)l  Uireclorw 


M5  I    S(.   7Hf(l))(.^). 


17CFK  200  :)0-J(a)(li). 


■  l";  I'  .SC   78s(l)|(l). 

-  17C.fr  240  ml)-4 

'NaMirtq  urixinallv  ninrl  tht>  proposal  of  Mav  1 1. 
JtMX).  pursuant  Ui  Seitinn  19|h)(2)  of  thp  .\r.\    15 
rSC   78s(ti||2t  On  Mav  17.  2000.  Nasdaq 
sut)mitlf(i  a  letter  from  Robfrt  E  .\bpr.  Senior  Vite 
I'ri'suipnt  and  (,eiinral  (',oun.sel.  Nasdaq,  to  Alton 
Harvev.  Division  of  Market  Regulation. 
Commission,  amending  the  proposal  (■■.Amendment 
.No   r)  In  .Amendment  Nn   1,  Nasdaq  rnquested 
that  thn  Commission  consider  the  proposal  under 
.Sertion  iqttilOK.M  of  the  .\cX    15  I '  .S.C. 
7Hs(t))(3)(.M   Because  Nasdaq  amended  the  proposal 
Ici  file  It  under  Se<  tion  19(b)(3)lAI  of  the  Act.  the 
t;ommis.sion  (onsiders  the  proposal  re-filed  as  of 
the  date  of  the  amendment  Therefore,  the  date  of 
the  amendment  is  deemed  the  date  of  the  filing  of 
the  proposal 
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(7)-(8)  No  Change. 
(b)-(f)NoC;hange. 

Rule  4642.  Tran.saction  Reporting 

(a)(l)-(.5)  No  Change. 

(fi)  All  members  shall  report  |ageni:\'  cross] 
transac  lions  occurring  at  prices  based  on 
average-weighting  or  other  s[)e(  ial-pricing 
formulae  to  Nasdaq  using  a  special  indicator, 
as  designated  by  the  Association  and  set  out 
in  the  Symbol  Directon  . 

(7)-(8')  No  Change. 

(b)-(f)  No  Change. 
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II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
Nasdaq  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  Nasdaq  has  prepared 
summaries,  set  forth  in  Sections  A,  B. 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Recently,  the  NASD  filed  SR-NASD- 
00-21  with  the  Commission  to  amend 
Rule  6420,  Transaction  Reporting,  to 
require  all  transactions  in  exchange- 
listed  securities  that  are  executed  in  the 
over-the-counter  market  {i.e.,  in  the 
"Third  Market")  and  that  are  executed 
on  a  weighted  average  or  other  special- 
pricing  basis  to  be  reported  with  a  .W 
indicator.'*  The  purpose  of  SR-NASD- 
00-21  is  to  increase  pricing 
transparency  and  eliminate  investor 
confusion  that  could  occur  if  investors 
see  prints  go  across  the  tape  that  are 
unrelated  to  the  current  market.  Faced 
with  similar  concerns  for  Nasdaq-listed 
securities.  Nasdaq  proposes  in  this  filing 
to  amend  NASD  Rules  4632  and  4642. 
to  require  all  transactions  (not  just 
agency  crosses)  in  Nasdaq-listed 
securities  that  are  executed  on  a 
weighted-average  or  other  special- 
pricing  formulae  basis  to  be  reported 
with  a  .W  trade  modifier. 

By  way  of  background,  prior  to 
proposing  the  amendments  to  NASD 
Rule  6420  for  the  listed  environment, 
the  NASD  learned  that  a  sizable  number 
of  trades  in  exchange-listed  securities 
effected  in  the  Third  Market  after  hours 
are  volume-weighted/special-pricing   ' 
formula  transactions,  which  are  effected 


on  a  principal  or  riskJess  principal 
basis.  These  volume-weighted/special- 
pricing  formula  trades  are  often  effected 
at  a  price  unrelated  to  the  close — or  if 
effected  during  the  trading  day.  the  last 
sale — on  the  primary'  exchange.  These 
trades  are  then  reported  to  the  NASD 
and  the  consolidated  tape  without  a 
special  modifier  to  denote  they  are 
being  effected  at  a  price  unrelated  to  the 
last  sale  on  the  priman,'  exchange. 
Because  these  trades  are  not  effected  as 
agency  crosses  and  thus  not  subject  to 
the  .W  reporting  requirement  in  NASD 
Rule  6420(a)(6).  they  are  reported  to  the 
NASD  and  the  consolidated  tape 
without  a  modifier.  Consequently,  these 
weighted  average/special-pricing 
formula  trades  affect  the  reporting  to  the 
media  and  vendors  of  the  last  sale  in  the 
exchange-listed  security.  The  reporting 
of  trades  on  a  weighted  average/special- 
pricing  formulae  basis  without  a 
modifier  creates  investor  confusion 
regarding  the  last  sale  price.  Moreover, 
there  exists  the  potential  for  disorderly 
markets  when  a  security  opens  the  next 
day  on  the  primary  exchange  at  a  price 
that,  although  related  to  the  last  sale  on 
the  primary  exchange,  is  unrelated  to 
the  last  reported  price  that  was  effected 
on  a  weighted  average  basis  on  the 
previous  day  prior  to  6:30  p.m.  Eastern 
Time.^  In  response  to  these  concerns, 
the  NASD  recently  proposed  to  amend 
NASD  Rule  6420  to  require  a  .W  trade 
modifier  for  all  weighted  average  price 
trades,  not  just  those  effected  on  an 
agency-cross  basis.  This  proposal  (SR- 
NASD-00-21)  currently  is  pending 
before  the  Commission. 

Nasdaq  believes  that  many  of  the 
same  concerns  associated  with  last  sale 
reporting  of  weighted  average  or  special- 
priced  formula  trades  that  exist  for 
listed  securities  also  exist  for  Nasdaq 
securities.  In  an  effort  to  reduce  investor 
confusion  by  increasing  pricing 
transparency  for  last  sale  data.  Nasdaq 
proposes  to  amend  NASD  Rules  4632 
and  4642  to  require  the  W  modifier  for 
all  weighted  average  and  special-pricing 
formula  trades  that  occur  in  Nasdaq- 
listed  securities. 

Specifically,  NASD  Rules  4632(a)(6) 
and  4642(a)(6)  require  members  to 
append  a  .W  to  a  trade  report  when 
effecting  transactions  occurring  at  prices 
based  on  average-weighting  or  other 
special -pricing  formulae  in  the  security. 
When  adopted,  the  scope  of  Rules 
4632(a)(6)  and  4642(a)(6)  was  limited  to 
agency  cross  trades  effected  on  a 
weighted  average  or  other  special- 
pricing  formulae  basis  because  a 
majority  of  the  trades,  at  the  time,  were 


being  effected  on  an  agency -cross  basis. 
Since  1992.  the  market  has  changed  in 
many  ways. .In  particular.  Nasdaq 
recently  amended  a  number  of  its  rules 
to  allow  certain  systems,  including  the 
Automated  Confirmation  and 
Transaction  System  ("ACT""),  to  stay 
open  until  6:30  p.m.  to  facilitate  the 
reporting  of  trades  executed  after- 
hours.  ''  As  part  of  this  initiative.  Nasdaq 
amended  Rules  4632  and  4642  to 
require  members  to  report  within  90 
seconds  transactions  effected  between 
9:30  a.m.  and  6:30  p.m.  Prior  to  this 
change,  the  90  second  trade-reporting 
requirement  applied  to  transactions 
effected  between  9:30  a.m.  and  5:15 
p.m.  and  transaction  effected  between 
5:15  and  6:30  p.m.  were  not  subject  to 
90  second  trade  reporting  requirements 
Rather,  such  transactions  were  reported 
the  next  day  [i.e..  T-H)  on  an  "as  of 
basis. 

One  effect  of  the  after-hours  rule 
changes  has  been  to  subject  transactions 
that  previously  were  reported  on  an  "as 
of"  basis.  T-i-1 — because  they  were 
effected  between  5:15  p.m.  and  6:30 — to 
90  second  trade  reporting  requirements. 
Similar  to  the  listed  environment, 
Nasdaq  recently  has  learned  that  a 
sizable  number  of  trades  effected  during 
the  5:15  p.m.  and  6:30  p.m.  time  period 
are  volume-weighted  or  special-pricing 
formula  transactions,  which  are  effected 
on  a  principal  or  riskless  principal 
basis.  These  trades  are  often  effected  at 
a  price  unrelated  to  the  close  or  if 
effected  during  the  trading  day.  the  last 
sale  on  Nasdaq.  Because  these  trades  are 
not  executed  as  agency  crosses,  they  are 
not  subject  to  the  .W  reporting 
requirements  in  Rules  4632(a)(6)  and 
4642(a)(6).  Thus,  these  trades  are 
reported  to  the  tape  without  a  modifier. 
Nasdaq  believes  that  there  is  the 
potential  for  investor  confusion  because 
these  trades  are  often  effected  at  a  price 
unrelated  to  the  current  market,  yet 
investors  have  no  way  of  knowing  this 
from  the  media  report.  Thus,  investors 
may  believe  that  the  trade  they  are 
seeing  represents  the  current  market, 
when  in  actuality,  the  trade  represents 
a  price  determined  by  a  special  formula. 
As  a  short-term  method  of  alleviating 
confusion  before  this  rule  change  could 
be  proposed,  the  Nasdaq  requested  that 
NASD  members  report  these  weighted 
average  trades  effected  between  4:00 
and  6:30  p.m..  on  an  "as  of"  basis.  T+1. 

In  light  of  the  foregoing  efforts,  the 
Nasdaq  proposes  to  amend  NASD  Rules 
4632  and  4642  to  require  all 


<  .SV^■  .SK-\.A.SD-00-21. 


'•  .\\]  times  mentioned  in  this  proposal  are  Kastern 
.Standard  times. 


'■  Sff  .Securities  F.\change  .Act  Release  No  42003 
(October  13.  1999).  M  FR  56554  lOctober  20.  1999) 
(order  approMng  File  No.  .SR-NASD-99-57  on  a 
pilot  basis). 


36484 


Federal  Register/ Vol.  65.  No.  Ill /Thursday.  June  8.  2000 /Notices 


transactions,  not  just  agency  crosses,  in 
Nasdaq-listed  securities  that  are  based 
on  a  weighted  average  or  other  special- 
pricing  formulae,  to  be  reported  with 
the  .W  modifer. 

2.  Statutory  Basis 

Nasdaq  believes  that  the  proposed 
rule  change  is  consistent  with  Section 
15A(b)(6) '  of  the  Act.  Among  other 
things.  Section  1.5A(bl(6)  requires  that 
the  rules  of  a  national  swnirities 
association  be  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  w^uitable 
principles  of  trade,  to  foster  cooperation 
and  coordination  with  persons  engaged 
in  regulating,  clearing,  settling, 
processing  information  with  resp»K:t  to, 
and  facilitating  transactions  in 
securities,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system  and  in  general  to  protect 
investors  and  the  public  interest   In 
addition,  the  Nasdaq  believes  that  the 
proposed  rule  change  furthers  thf 
obie<:tive  set  forth  in  Section 
llA(a)(l)(C;){iii)»  of  the  Act  by  ensuring 
the  availabilitv  to  brokers,  dealers  and 
investors  of  information  with  respe<t  to 
quotations  for  and  transactions  in 
securities   Nasdatj  believes  that 
reporting  transactions  in  exchange- 
listed  securities  that  are  marked  with  a 
spw.ial  indicator  to  identify  their  unujue 
pricing  formulae  is  appropriate  for 
regulatory  purposes  and  n>du(  es 
investor  lonfusion  with  regard  to  these 
transactions 

B   Srlf-Hf^uldtan,-  ()ni(iniziitinn'<i 
Staff infnt  on  Hiirdfn  on  Competition 

Nasdaq  does  not  believe  that  the 
proposeil  rule  change  will  result  in  am 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  fiirtherani  e 
of  the  purposes  of  the  Act. 

C  Sfl(-Rfsmhitor\-  Oriionizdtinn's 
Statement  on  Comments  on  the 
Proposed  Rule  Cbaniie  He(  eived  From 
Members.  Farticipiiiits.  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

III.  Date  of  Effectivenes.s  of  the 
Proposed  Rule  C;hange  and  Timing  for 
Commission  Action 

Because  the  foregoing  proposed  rule 
change:  (1)  Does  not  .significantly  affect 
the  protection  of  investors  or  the  public 
interest,  (2)  does  not  im[)ose  anv 
signiTu  ant  burden  on  competition,  ami 
(3)  dot!s  not  become  operative  for  30 
days  from  May  17.  2000.  tht-  date  on 


which  it  was  filed  and.  since  the 
Kxchange  provided  the  Commission 
with  written  notice  of  its  intent  to  file 
the  proposed  rule  change  at  least  five 
business  days  prior  to  the  filing  date.'' 
the  proposed  rule  change  has  become 
effective  pursuant  to  Section  19(b)(3)(A) 
of  the  Act '"  and  subparagraph  (f)(6)  of 
Rule  19b— 4  thereunder." 

At  any  time  within  60  days  of  the 
filing  of  the  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
(Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwi.se  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  nde  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary. 
.Securities  and  Exchange  Commission, 
450  Fifth  Street.  NW  .  Washington.  DC; 
20549-0609  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  tbe  proposed 
rule  change  that  are  filed  with  the 
(Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
piiblif  in  accordance  with  the 
provisions  of  5  US  (1.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD   All 
submissions  should  refer  to  File  No. 
SR-NASD-00-2H  and  should  he 
submitted  by  lune  29.  2000 

!-Mr  thr  (  .iiininisMiiii  h\  thf  l)i\  iMon  nt 
M.irkcl  Ki'v;ul,ithiii  pnrMMnl  tc  ili'U'K.itt'ii 
aiiliinnlN  '■ 

Margaret  H.  McKarland, 
/)c/)ufi  .Sf'i  refan 

IKK  Dm     DO    14407  Kilf<i  f.-7-OO.  H.4S  ami 
BILUNG  CODE  80tO~01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[ReiMM  No.  34-42876;  Rl«  No.  SR-NASD- 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
ttte  National  Association  of  Securities 
Dealers,  Inc.  Clarifying  Certain  Listing 
Standards  of  The  Nasdaq  Stock 
Market,  Inc. 

May  31.2000. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act") '  and  Rule  19b— 4  thereunder,^ 
notice  is  hereby  given  that  on  November 
22,  1999,  the  National  Association  of 
Securities  Dealers,  Inc.  ('"NASD  "  or 
"Association'")  through  its  wholly 
owned  subsidiary.  The  Nasdaq  Stock 
Market,  Inc.  ("Nasdaq"),  filed  with  the 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission")  the  proposed 
rule  change  as  described  in  Items  I,  II, 
and  III  below,  which  Items  have  been 
prepared  by  Nasdaq.  The  Association 
submitted  Amendments  No.  1  '  and  No. 
2  ■*  to  the  proposed  rule  change  on  April 
10,  2000,  and  April  27,  2000, 
respectively.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change, 
as  amended,  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Nasdaq  has  filed  with  the 
(Commission  a  proposed  rule  change  to 


■  l.^!  t  i.SC  78f>-.)(b)(ti) 

-n  L.s.c,  7»k-i(8)(i)((:)(iii) 


' Thp  OiiminisMon  nutcs  Ih.il  N,isil,ii|  ij.im'  the 
I  niiitiiissiiin  noiii  H  iif  lis  inli-nl  tn  filr  lh>'  prnpdsf.i 
nilf  (  lirtiiKH  Ihrmish  its  onuin.il  filiiiK  '  f  Ih'' 
(irupc.sal  pursiLinl  In  Sw  Ikhi  mllilC!)  d  thr  Ai  I  "i\ 
Muy  11,  ;:UU<I. 

"MSll.S.C.  78s(bK3MA). 

o  17C.fr  240  l«b-»(n(6) 

'-•  17  1;FR  2U0.3l)-J(a)(I2) 


>  15  I  ,S(;  78s(b)(ll 

^17  CFR  240  l'l(^-4 

'  Sfv  l.Ptlpr  to  iack  Drugin,  Si-nior  .Spp<  lal 
Counsel.  Divisiun  of  Market  Ki'Kulatiiiri. 
ComniisMiiii.  friim  Rdbrrt  K    .Mwr.  .Si-nmr  \nf 
t'ri'Mrli'iit  ami  (.fiieral  Cduiiscl.  Nasdaq,  datfil  .^pril 
-    2(KKI  I    .^menctiiif nt  \(i    II    .\infnilnieiit  Nn    1 
.  lanfii's  that  thr  pnipnscii  lime  franu'  fur  naininn 
I  uiiipliam  f  with  the  i  milinui'il  iin  liisiun  inarkfl 
I  apitalizatiotl  stamiards  applies  to  issuers  listed  on 
both  The  Nasdaq  SmallCap  Market  and  the  Nasdaq 
National  Market    In  addition,  .^meiiilnient  No    1 
1  lanfied  th.il  the  method  for  regaining  (ompliance 
with  the  i.intinued  mi  liision  rccjuirement  for  ihp 
minilier  of  niarket  makers  set  forth  in  Rule 
4.ilOli  HHII.M  applies  to  issuers  listed  on  liiith  The 
Nasdaq  SmallCap  Market  and  the  Nasdaq  National 
Market    hirialU    .Amendment  No    1  makes  i  erlain 
tt-'chnital  I  orrertions  to  the  proposed  rule  i  hange. 

*Ser  Letter  to  lack  Orogin.  .Senior  Spei  lal 
Cjiunsel,  Divi.sHui  of  Market  Regulation. 
Commission   from  Rolx-rt  E  .Aber  Senior  \'i(e 
PrBSidenI  and  Ceneral  Counsel,  Nasdaq,  dated  .April 
25.  2IMH)  I  ■.•\meiulment  No   2"!    .Amendment  No    2 
I  lanfies  that  Rule  4:)10((  )(HI|C|  is  being  amended  to 
spp<  ifv  time  frames  for  determining  when  an  issuer 
is  non-i  ompliant  or  has  regained  i  ompliam  e  wilt' 
the  .Assoi  lalion  s  market  (apilali7.alion  standards 
.Amendment  No   2  also  r  larifies  that  the  N.ASDs 
Rule  4.1(H)  series  i  ontains  the  quahfii  ation 
requirements  for  all  sec  unties  inc  hided  in  The 
Nasdaq  Stoi  k  Market  while  the  Rule  44(K)  Series 
sets  forth  additional  recjuirenients  for  those 
se(  unties  designated  for  the  Nasdaq  Natiimal 
Market 


clarify  certain  provisions  of  its  listing 
standards.  Below  is  the  text  of  the 
proposed  rule  change.  Proposed  new 
language  is  italicized:  proposed 
deletions  are  in  brackets. 


4200.  DEFINITIONS 

(a)  For  purposes  of  the  Rule  4000 
Series,  unless  the  context  requires 
otherwise: 

(1)-(19)  No  change 

(20)  "Market  Capitalization" means 
the  closing  bid  price  multiplied  bv  total 
shares  outstanding,  including  all 
common  and  convertible  preferred 
shares  (but  excluding  redeemable 
convertible  preferred  shares,  other  than 
preferred  stock  redeemable  solely  by 
issuer). 

(20)-(36)  renumbered  as  (21)-(37) 

(b)  No  change 

4310.  Qualification  Requirements  for 
Domestic  and  Canadian  Securities 

To  qualify  for  inclusion  in  Nasdaq,  a 
security  of  a  domestic  or  Canadian 
issuer  shall  satisfy  all  applicable 
requirements  contained  in  paragraphs 
(a)  or  (b).  and  (c)  hereof. 

(a)  No  change 

(b)  No  change 

(c)  In  addition  to  the  requirements 
contained  in  paragraph  (a)  or  (b)  above, 
and  unless  otherwise  indicated,  a 
security  shall  satisfy  the  following 
criteria  for  inclusion  in  Nasdaq: 

(l)-(7)  No  change 

(8)(A)  A  failure  to  meet  the  continued 
inclusion  requirements  for  a  number  of 
market  makers  shall  be  determined  to 
exist  only  if  the  deficiency  continues  for 
a  period  of  10  consecutive  business 
days.  Upon  such  failure,  the  issuer  shall 
be  notified  promptly  and  shall  have  a 
period  of  30  calendar  days  from  such 
notification  to  achieve  compliance  with 
the  applicable  continued  inclusion 
standard.  Compliance  can  be  achieved 
by  meeting  the  applicable  standard  for 
a  minimum  of  10  consecutive  business 
days  during  the  30  day  compliance 
period. 

(B)  No  change 

fCj  A  failure  to  meet  the  continued 
inclusion  requirements  for  market 
capitalization  shall  be  determined  to 
exist  only  if  the  deficiency  continues  for 
a  period  of  10  consecutive  business 
days.  Upon  such  failure,  the  issuer  shall 
be  notified  promptly  and  shall  have  a 
period  of  30  calendar  days  from  such 
notification  to  achieve  compliance  with 
the  applicable  continued  inclusion 
standard.  Compliance  can  be  achieved 
by  meeting  the  applicable  standard  for 
a  minimum  of  10  consecutive  business 
days  during  the  30  day  compliance 
period. 
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(9)-(24)  No  change 
(25)  Corporate  Government 
Requirements 

***** 

(Aj-(G)  No  change 
(H)  Shareholder  Approval 
(i)  Each  issuer  shall  require 
shareholder  approval  of  a  plan  or 
arrangement  under  subparagraph  a. 
below,  or  prior  to  the  issuance  of 
designated  securities  under 
subparagraph  b.,  c,  or  d.  below: 

a.  No  change 

b.  when  the  issuance  or  potential 
issuance  will  result  in  a  change  of 
control  of  the  issuer: 

c.  No  change 

d.  in  connection  with  a  transaction 
other  than  a  public  offering  involving: 

1.  the  sale,  [or]  issuance  or  potential 
issuance  by  the  issuer  of  common  stock 
(or  securities  convertible  into  or 
exercisable  for  common  stock)  at  a  price 
less  than  the  greater  of  book  or  market 
value  which  together  with  sales  by 
officers,  directors  or  substantial 
shareholders  of  the  company  equals 
20%  or  more  of  common  stock  or  20% 
or  more  of  the  voting  power  outstanding 
before  the  issuance;  or 

2.  the  sale,  [or]  issuance  or  potential 
issuance  by  the  company  of  common 
stock  (or  securities  convertible  into  or 
exercisable  common  stock)  equal  to 
20%  or  more  of  the  common  stock  or 
20%  or  more  of  the  voting  power 
outstanding  before  the  issuance  for  less 
than  the  greater  of  book  or  market  value 
of  the  stock. 

(ii)-(vi)  No  change 
(26)-(28)  No  change 

(d)  No  change 

4320.  Qualification  Requirements  for 
Non-Canadian  Foreign  Securities  and 
American  Depositary  Receipts 

To  qualify  the  inclusion  in  Nasdaq,  a 
security  of  a  non-Canadian  foreign 
issuer,  an  American  Depositary  Receipt 
(ADR)  or  similar  security  issued  in 
respect  of  a  security  of  a  foreign  issuer 
shall  satisfy  the  requirements  of 
paragraphs  (a),  (b)  or  (c).  and  (d)  and  (e) 
of  this  Rule. 

(a)-(d)  No  change 

(e)  In  addition  to  the  requirements 
contained  in  paragraphs  (a),  (b)  or  (c). 
and  (d),  the  security  shall  satisfy  the 
following  criteria  for  inclusion  in 
Nasdaq: 

(1)  No  change 
(2)(A)  No  change 

(B)  No  change 

(C)  No  change 

(D)  A  failure  to  meet  the  continued 
inclusion  requirements  for  market 
capitalization  shall  be  determined  to 
exist  only  if  the  deficiency  continues  for 
a  period  of  10  consecutive  business 


days.  Upon  such  failure,  the  issuer  shall 
be  notified  promptly  and  shall  have  a 
period  of  30  calendar  days  from  such 
notification  to  achieve  compliance  with 
the  applicable  continued  inclusion 
standard.  Compliance  can  be  achieved 
by  meeting  the  applicable  standard  for 
a  minimum  of  10  consecutive  business 
days  during  the  30  day  compliance 
period. 

(Ej  In  the  case  ofADRs,  the 
underlying  security  will  be  considered 
when  determining  the  ADR's 
qualification  for  initial  or  continued 
inclusion  on  Nasdaq. 

(3)-(20)  No  change 

(21)  Corporate  Governance 
Requirements 
***** 

(A)-(G)  No  change 

(H)  Shareholder  Approval 

(i)  Each  issuer  shall  require 
shareholder  approval  of  a  plan  or 
arrangement  under  subparagraph  a. 
below,  or  prior  to  the  issuance  of 
designated  securities  under 
subparagraph  b.,  c.  or  d.  below: 

a.  No  change 

b.  when  the  issuance  or  potential 
issuance  will  result  in  a  change  of 
control  of  the  issuer: 

c.  No  change 

d.  in  coimection  with  a  transaction 
other  than  a  public  offering  involving: 

1.  the  sale,  [or]  issuance  or  potential 
issuance  by  the  issuer  of  common  stock 
(or  securities  convertible  into  or 
exercisable  for  common  stock)  at  a  price 
less  than  the  greater  of  book  or  market 
value  which  together  with  sales  bv 
officers,  directors  or  substantial 
shareholders  of  the  company  equals 
20%  or  more  of  common  stock  or  20% 
or  more  of  the  voting  power  outstanding 
before  the  issuance:  or 

2.  the  sale,  [or]  issuance  or  potential 
issuance  by  the  company  of  common 
stock  (or  securities  convertible  into  or 
exercisable  common  stock)  equal  to 
20%  or  more  of  the  common  stock  or 
20%  or  more  of  the  voting  power 
outstanding  before  the  issuance  for  less 
than  the  greater  of  book  or  market  value 
of  the  stock. 

(ii)-(vi)  No  change 
(22}-(24)  No  change 
(f)  No  change 

4420.  Quantitative  Designation  Criteria 

In  order  to  be  designated  for  the 
Nasdaq  National  Market,  an  issuer  shall 
be  required  to  substantially  meet  the 
criteria  set  forth  in  paragraphs  (a),  fb). 
(c),  (d),  (e),  (f),  or  (g)  below.  Initial 
Public  Offerings  substantially  meeting 
such  criteria  are  eligible  for  immediate 
inclusion  in  the  Nasdaq  National  Market 
upon  prior  application  and  with  the 
written  consent  of  the  managing 
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underv\Titer  that  immediate  inclusion  is 
desired   All  other  (]ualifving  issues, 
exi:epting  special  situations,  are 
included  on  the  next  inclusion  date 
established  by  Nasdaq. 
(a)-(c)  No  change 

(d)  Rights  ami  Warrants 

(1)  Rights  or  warrants  to  purchase 
designated  securities  may  be  designated 
if  |the  warrants]  thrv  substantially  meet 
the  above  criteria,  provided,  however, 
that  they  shall  not  be  siihifct  to  thf 
puhlirlv  hfld  sharrs.  markft  valut-  at 
publicly  held  shares,  or  hid  price 
rcquirenwnts  and  shall  not  he  required 
to  meet  the  criteria  set  forth  m 
paragraph  (a)(2).  Ihll2l.  orlcllllif 
immediately  after  the  distribution,  there 
are  at  least  4.'i(). ()()()  rights  or  warrants 
outstanding 

(2)  No  change 

(e)  Computations 

The  computatu)ns  required  by 
paragraph  (a)(  1 ).  (a)(5).  and  (b)(  1 )  shall 
be  taken  from  the  issuer's  most  recent 
financial  inf()rmati(m  filed  with  N.isdaq. 
The  computations  required  in 
paragraphs  (a)(2).  (a)(:}).  (b)(2).  (b)(:J), 
(c)(1).  and  (c)(2)  shall  be  as  of  the  date 
of  application  of  the  issuer 
Determinations  of  beneficial  ownership 
for  purposes  of  paragraphs  (a)(2).  (b)(2), 
and  (c)(1)  shall  be  made  in  a(.cor(ian<  e 
with  .SEC.  Rule  1  Ui-.i   In  the  case  of 
.American  Depositary  Receipts,  the 
computations  required  by  paragraphs 
(a)(1).  (a)(.5).  and  (b)(1)  shall  relate  to  the 
foreign  issuer  and  not  to  any  depositary 
or  any  other  person  lietnned  to  t)e  an 
issuer  for  purposes  of  Form  S— 12  under 
the  ,S»'(;urities  Act  of  m:<;».  In  the  case 
of  AmerK  <tn  Pf/jos/fun'  Receipts,  the 
underlvmg  seciintv  will  he  (onstdertfd 
when  determining  the  (omputations 
reifiured  by  paragraphs  lafl  1 1.  Ial(2l. 
Iall.il.  lall.^yl.  lallhl.  I  bill  I.  IbllJI.  IhllM. 
Ihll6l.  Iblt7l.  Icllll.  Ii  1121.  Icll5l.  and 
(clifilof  this  rule. 

(f)-(g)  No  change 

4450.  Quantitative  Maintenance 
Criteria 

After  designation  as  a  Nasdaq 
National  Market  se(  urity.  a  security 
must  substantially  meet  the  criteria  set 
forth  in  paragraphs  (a)  or  (b),  and  ((  ). 
(d),  (e),  antl  (f)  below  to  (  ontiiuie  to  be 
designated  as  a  national  market  system 
sec:urity.  A  stuniritv  maint.iining  its 
designation  under  paiHgra(ib  (b)  need 
not  also  be  in  compliaiK  e  with  the 
quantitative  maintenance  criteria  in  the 
Rule  4:U)()  series. 

(a)-(n  No  change 

Igl  AmerK  an  Depositary  Receipts 

In  the  case  ot  Amerimn  Depositary' 
Receipts,  the  underlying  security  will  be 
considered  when  determining  the  ADR  s 
qualification  for  (ontmued  nu  lusion  on 


Nasdaq  under  paragraphs  lull  II.  tall 21. 
Iall.il.  lalNI.  Ibllll.  Ibl(2l.  Ibll3l.  and 
ibll.'tl  of  this  rule 

4460.  Non-Quantitative  Designation 
Criteria  for  Issuers  Excepting  Limited 
Partnerships 

(a)-(h)  No  change 
(i)  Shareholder  Approval 
(1)  Each  NNM  issuer  shall  require 
shareholder  approval  of  a  plan  or 
arrangement  under  subparagraph  (A) 
below,  or  prior  to  the  issuance  of 
designated  securities  under 
subparagraph  (B).  (C).  or  (D)  below: 

(A)  No  change 

(B)  when  the  i.ssuance  or  potential 
issuance  will  result  in  a  change  of 
control  of  the  issuer: 

(C)  No  change 

(D)  in  connection  with  a  transaction 
other  than  a  public  offering  involving: 

(i)  the  sale.  |or|  issuance  or  potential 
issuance  by  the  issuer  of  common  slock 
(or  sec;urities  convertible  into  or 
exercisable  for  common  stock)  at  a  price 
less  than  the  greater  of  book  or  market 
value  which  together  with  sales  by 
officers,  directors  or  substantial 
shareholders  of  the  company  equals 
2()"''<i  or  more  of  common  stock  or  20% 
or  more  of  the  voting  power  fiutstanding 
before  the  issuance;  or 

(ii)  the  sale,  |or|  issuance  or  potential 
issuance  bv  the  company  of  common 
stock  (or  securities  convertible  into  or 
exercisable  common  stock)  equal  to 
2()"'<)  or  more  of  the  common  stock  or 
2()"''n  or  more  of  the  voting  power 
outstanding  before  the  issuance  for  less 
than  the  greater  of  book  or  market  value 
of  the  sto(  k 

(2)-(6)  No  change 

(j)-(n)  No  change 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  ( .ommission, 
.\asdaq  ini  luded  statements  concerning 
the  purpose  of,  and  basis  for.  the 
proposed  rule  change  and  discussed  any 
(  omments  it  received  on  the  proposed 
rule  (  hange  The  text  of  these  statements 
niav  be  examined  at  the  places  specified 
HI  Item  IV'  below  Nasdaq  has  prepared 
summaries,  set  forth  in  Sections  A.  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A  Self-Regulaton,'  Organization's 
Statement  of  the  Purpose  of.  and 
Statuton,'  Basis  tor.  the  Proposed  Rule 
(!h(wge 

1    Purpose 

Nadaq  is  proposing  certain  clarifv'ing, 
non-substantive  amendments  to  certain 


provisions  of  its  listing  standards. 
Specifically,  the  propo.sed  changes  will: 
(1)  Define  market  capitalization;  (2) 
codih'  the  time  frames  for  determining 
compliance  with  the  continued 
inf:lusion  requirements  for  market 
capitalization  and  number  of  market 
makers;  (3)  clarify  the  need  for 
shareholder  approval  for  a  transaction 
in  which  the  potential  issuance  of 
shares  could  exceed  the  applicable 
threshold;  (4)  codify-  the  method  used  to 
determine  whether  an  American 
Depositorv-  Receipt  complies  with  the 
listing  standards;  and  (5)  clarify  the 
non-application  of  the  publicly  held 
shares,  market  value  of  publicly  held 
shares,  and  bid  price  initial  inclusion 
requirements  to  rights  and  warrants  to 
be  listed  on  the  National  Market. 

Rule4310(c)(2)(B)(ii)  and 
4450(b)(1)(A)  set  forth  the  market 
capitalization  standards  for  continued 
inclusion  on  The  Nasdaq  SmallCap 
Market  and  the  Nasdaq  National  Market, 
respectively.  These  rules,  however, 
unlike  the  bid  price  requirement,  do  not 
provide  time  frames  for  determining 
when  an  issuer  is  non-compliant  or 
when  it  has  regained  compliance  with 
these  standards.  Accordingly.  Nasdaq 
proposes  to  amend  Rule  4310(c)(8)(C)  ^ 
to  c:larify  that  a  failure  to  meet  the 
market  capitalization  continued 
inclusion  requirement  shall  result  if  the 
deficiency  continues  for  a  period  often 
consecutive  business  days  and  that 
compliance  may  be  regained  by  meeting 
the  applicable  standard  for  a  minimum 
often  c(msecutive  business  days.'' 
Furthermore.  NASD  rules  do  not  define 
market  capitalization.  In  making  this 
calculation.  Nasdaq  has  traditionally 
considered  the  market  value  of  all 
common  and  convertible  preferred  stock 
(excluding  redeemable  convertible 
preferred  shares  other  than  preferred 
stock  redeemable  solely  by  the  issuer). 


.Mtlii'UKti  the  lime  frumps  r(»garding  romplianrc 
wilh  the  ( iiiitiiiiicd  in<  lusmn  market  iHpilHlizalinn 
striniianis  an-  pmpnspii  U\  be  set  furth  only  in  Ruli' 
4  nu(i  )(H|(.M.  lIu'M'  timn  tramps,  lik.p  Ihosp  tnr  the 
niiiiniiuiTi  hill  prii  f  .mii  niarkcl  valvn'  of  pulilK 
final.  ,ir»'  .ippli(  aMr  In  issuers  listed  nn  both  The 
N.isil.ui  SmallCap  Market  and  thf  Nasdaq  National 
Mark.-t    Spt-iifii  allv,  ihf  Kiile  4:«>()  Scni's  <  onlains 
till'  nualifK  alion  nHjiiirfmcnts  (or  all  sci.untiHs 
iiK  liidfd  in  The  Nasdaq  .Stoi  k  Market  while  the 
Rule  440(1  Series  sets  forth  additional  reqiiiremeiits 
lor  those  sei  unties  designated  for  the  Nasdaq 
National  Market    S»^  .Amendments  No    I  and  2, 
supni  notes  3  and  4 

".Mlhoiigh  this  proposed  rule,  like  the  minimum 
bid  price  rei|uiremenl.  states  that  c  iiniplianre  may 
be  renamed  bv  meeting  the  applicable  standard  for 
a  minimum  of  ten  (  onserutive  business  days, 
issuers  are  also  required  to  demonstrate  more  than 
mere  temporar\  (  ompliame  in  order  to  protect  the 
interests  of  prospective  investors.  Sf^.  f  g  .  Hyan 
.Murphy  ln{  .  Sei  unties  Exchange  Act  Rel.  No. 
J8999(Sept.  2.  1997). 
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As  such,  Nasdaq  proposes  to  codify'  this 
definition  in  proposed  Rule  4200(a)(20). 

Rule  4310(c)(8)(A)  provides  that  an 
issuer  that  fails  to  meet  the  continued 
inclusion  requirements  for  the  number 
of  market  msikers  has  30  calendar  davs 
to  regain  compliance.  The  rule, 
however,  does  not  indicate  how  the 
issuer  can  regain  compliance. 
Consequently.  Nasdaq  proposes  to 
amend  this  rule  to  provide  that 
compliance  is  achieved  by  meeting  the 
applicable  standard  for  a  minimum  of 
ten  consecutive  business  days,  which  is 
similar  to  the  method  for  determining 
compliance  with  the  bid  price 
requirement.' 

Rules  4310(c)(25)(H)(i)(b)  and  (d). 
4320(e)(21)(H)(i)(b)  and  (d),  and 
4460(i)(l)(B)  and  (D)  refer  only  to  the 
issuance  of  shares  in  conjunction  with 
the  requirement  for  shareholder 
approval,  while  Rules 
4310(c)(25)(H)(i)(c)(2). 
4320(e}(21)(H)(i)(c)(2).  and 
4460(i)(l)(C)(ii),  require  shareholder 
approval  based  on  the  present  or 
potential  issuance  of  shares. 
Nevertheless,  Nasdaq  has  consistently 
interpreted  the  former  shareholder 
approval  rules  as  including  potential 
issuances  in  order  to  protect 
shareholders'  right  to  vote  on  significant 
corporate  transactions.  The  proposed 
rule  changes  would  therefore  conform 
the  language  of  these  rules. 

Historically,  Nasdaq  has  looked  to  the 
underlying  security  of  an  American 
Depositary  Receipt  (ADR)  for 
determining  compliance  with  certain 
standards  (e.g..  round  lot  shareholders, 
number  of  shares  in  the  public  float, 
market  value  of  public  float,  and  market 
capitalization).  Rule  4320  provides  the 
initial  and  continued  listing  standards 
for  ADRs.  but  does  not  make  clear 
whether  the  underlying  security  should 
be  considered  when  determining 
compliance.  The  proposed  rule  change 
would  clarify  the  continued  inclusion 
time  frame  requirements  for  market 
capitalization  purposes,  and  the  fact 
that  the  underlying  security  should  be 


"  Although  the  method  of  regaining  compliance 
with  the  continued  inclusion  requirement  for  the 
number  of  market  makers  is  proposed  to  be  set  forth 
only  in  Rule  4310(c)(8)(A).  the  method  for  regaining 
compliance  is  applicable  to  issuers  listed  on  both 
The  Nasdaq  SmallCap  Market  and  the  Nasdaq 
National  Market.  As  stated  previously,  the  Rule 
4300  Series  contains  the  qualification  requirements 
for  all  securities  included  in  The  Nasdaq  Stock 
Market  while  the  Rule  4400  Series  sets  forth 
additional  requirements  for  those  securities 
designated  for  the  Nasdaq  National 
Market. SfvAmendments  No.  1  and  2.  supra  notes 
3  and  4 


considered  when  determining 
compliance  in  the  case  of  ADRs. 

Rule  4420(d)(1)  does  not  currently 
reference  the  initial  listing  of  rights  on 
the  Nasdaq  National  Market. 
Specifically,  although  the  Nasdaq 
National  Market  continued  listing 
standards  address  both  warrants  and 
rights,  the  initial  listing  standards 
mention  only  warrants.  This  Rule  also 
states  that  warrants  to  ptirchase 
designated  securities  may  be  listed  on 
the  Nasdaq  National  Market  provided 
that  they  substantially  meet  the  initial 
inclusion  requirements  applicable  to 
common  stock.  Consistent  with  the 
industry  practices  for  pricing  this  type 
of  security,  Nasdaq  has  not  historically 
required  issuers  to  satisf\'  the  publicly 
held  shares,  market  value  of  publicly 
held  shares,  or  bid  price  initial 
inclusion  standards.  As  such,  Nasdaq 
proposes  to  amend  this  rule  to  clarify- 
that  the  initial  inclusion  rules  apply  to 
rights  as  well  as  warrants  and  that 
issuers  are  not  required  to  satisf\'  the 
publicly  held  shares,  market  value  of 
publicly  held  shares,  or  bid  price  initial 
inclusion  standards  with  respect  to 
rights  or  warrants.** 

2.  Statutory  Basis 

Nasdaq  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  Section  15A(b){6)  of  the 
Act  ^  which  requires,  among  other 
things,  the  Association's  rules  to  be 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices  and,  in 
general,  to  protect  investors  and  the 
public  interest.  As  noted  above. 
Nasdaq's  proposed  rule  changes  are 
aimed  at  clarifying  certain  listing 
standards,  thus  providing  greater 
transparency  in  the  rules  for  issuers  and 
investors. 

B.  Self-Regulatory-  Organization 's 
Statement  on  Burden  on  Competition 

Nasdaq  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 


"Issuers,  however,  must  continue  to  comply  v\-ith 
the  requirement  that  there  be  at  least  450.000 
warrants  outstanding  immediately  after  the  public 
distribution  as  set  forth  in  existing  NASD  Rule 
4420(d)(1).  This  rule  is  also  being  amended  to 
clarify  exi.sting  Nasdaq  policy  that  there  must  be 
450.000  rights  outstanding  immediately  after  the 
public  distribution. 

"ISU.S.C.  78o-3(b)(6). 


C.  Self-Regulatory-  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate,  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding,  or 
(ii)  as  to  which  the  Association 
consents,  the  Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary-.  Securities  and  Exchange 
Commission.  450  Fifth  Street.  N.W.. 
Washington.  D.C.  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  the  File  No. 
SR-NASD-99-69  and  should  be 
submitted  by  June  29.  2000. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'" 

Margaret  H.  McFarland, 

Deputy  Secretary. 

|FR  Doc.  00-14447  Filed  6-07-00:  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[RsiMM  No.  34-42863;  Fll«  No.  SR-NYSE- 
99-30] 

S«H-R»gulatory  Organizations;  New 
York  Stock  Exchange  Inc.,  Order 
Approving  Proposed  Rule  Change  and 
Amendment  Nos.  1,  2,  and  3  Relating 
to  NYSE's  Procedures  for  Delisting  a 
Security  and  Related  Issuer  Appeals 

Mav  «).  2()(M) 

I.  Introduction 

On  luno  23.  1999.  the  Now  York  Stock 
Exchange.  Inc.  ("NYvSE"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission"),  pursuant 
to  Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act"),'  and 
Rule  19b— 4  thereunder,-  a  proposed  rule 
change  to  amend  its  procedures  for 
delisting  a  security  and  the 
accompanying  appeals  process  available 
to  the  issuer.  The  Exchange  submitted 
Amendment  No.  1  to  its  proposal  on 
December  27.  1999.'  Amendment  No.  2 
on  March  9,  2000.''  and  Amendment  No. 
3  on  March  26,  2000. ' 

The  proposed  rule  change,  as 
amended,  was  published  for  comment 
in  the  Federal  Register  on  April  20, 
2000."  No  comments  were  received  on 
the  proposal.  This  order  approves  the 
proposal,  as  amended. 

II.  Description  of  the  Proposal 

The  Exchange  is  proposing  to  modify 
the  Exchange's  procedures  for  delisting 
a  security  and  related  issuer  appeals. 
The  Exchange  proposes  to  amend  its 
process  by  changing  the  composition  of 
the  Committee  for  Review  of  the 
Exchange's  Board  of  Directors,  which 
hears  delisting  appeals  by  issuers,  to 
consist  of  its  Public  Directors  and  one 
of  its  Industry  Directors  and  by  allowing 
the  Committee  to  meet  by  telephone 
without  seeking  the  permission  of  the 
Chairman  of  the  Board, 

The  Exchange  also  proposes  to  issue 
a  press  relea.se  disclosing  the  status  of 
a  i:ompany  that  the  Exchange  has 


'  r.  r  sc  i-Hsii.HU. 

■  \r  CFR  J40  l'tl>-4 

'  Sff  letltT  triMii  l.iiMi's  K  Hiii  k.  .Si'iiuir  Vice 
l'r>-sii).!nt  an<l  .Sc<  rfldrv.  NVSK.  In  Kn  luini  Strasser, 
Assist.iiil  hiriTliir   UiviMiin  nf  Mrtrki't  Ki-nul.ili.m 
I    DiMsiHii    1.  (  lUiimisMiin   .l.iti'd  II.-.  .■inluT  ,;i. 
Ivt'W  (■  Aiiifiulnifiil  \o    11 

*  Sff  [.-ttiT  frMiii  |.iiM>'s  K    Hill  k.,  SfrHi>r  \  u  f 
I'rusi.lfiil  .in.l  Si'i  rcl.irv   NY.St.  lo  Ku  hard  Str.i--s.T 
.^ssls^,lnl  DiriM  I. jr.  1)im>J(iii.  (.ommisMnn   ,|.i1j'.I 
\t.Hn  ti  "    -iMMi  I    .\ini'iiclm''iil  No   J') 

•  ^fr  li'ttiT  trMiii  Iciiiifi  i-.    Hui  k.  .Sfiimr  \'ii  f 
I'r.'siitfiil  .iiul  S.-(  ri'tarv    NYSlT'lii  H.-limla  HUlne. 
AssiH  lati'  Diri'i  tnr,  Divisiuii.  ( icuiimis.sioii.  ilHti'd 
Man  h  J  I    JOOd  |    .Anii'tidim-iil  No    ,f) 

"Sfiuritifs  K\i  h.iiiKf  .\i  t  Ki-li'ast-  \ii   4Jt)H'( 
l.April  II.  .:000|.  h''i  IK  J12,10 


determined  should  be  removed  from  the 
list,  along  with  the  rationale  for  that 
determination.  In  addition,  the 
Exchange  is  proposing  to  append  an 
identifier  suffix  to  the  ticker  symbols  of 
securities  that  have  been  determined  by 
Exchange  staff  to  warrant  suspension 
and  delisting.  The  Exchange  would  also 
append  an  identifier  suffix  during  a 
transition  by  a  listing  company  that  falls 
below  the  continued  listing  criteria  to 
another  market. 

Finally,  in  a  change  that  the  Exchange 
believes  will  address  both  timing  and 
the  anomaly  of  hearing  an  issuer's 
listing  appeal  after  the  suspension  in 
trading,  the  appeal  would  also  generally 
stay  the  suspension  of  trading  Reviews 
would  be  conducted  on  the  next 
monthly  review  day.  which  is  at  least  25 
business  days  from  the  date  the  issuer's 
request  for  review  is  filed  with  the 
Exchange. 

Specifically,  with  regard  to  the 
changes  to  the  appeal  process  and  the 
implementation  of  a  press  release 
requirement,  the  Exchange  proposes  to 
amend  its  Listed  Company  Manual 
("Manual")  and  NYSE  Rule  499  as 
follows; 

1 .  Implement  a  press  release  process 
triggered  by  a  staff  decision  to  suspend 
and  delist  security; 

2.  Clarify  that  a  request  for  appeal 
would  stay  the  suspension  unless  the 
staff  determines  that  a  stay  is  contrary 
to  the  interest  of  the  public  and 
investors; 

3.  Specify  that  issuers  can  request  to 
appear  before  the  Committee  for  Review 
and  that  the  Committee  may  grant  or 
deny  such  request,  provided  that  an 
explicit  rationale  for  a  denial  is 
provided; 

4.  Shorten  the  time  periods  relating  to 
the  appeal  process  such  that  (a)  the 
issuer  must  notify-  the  Exchange  of  its 
intent  to  appeal  within  ten  business 
days  of  receiving  notice  that  the 
Exchange  staff  has  determined  that  its 
security  should  be  delisted  and  (b) 
written  submissions  must  be  served 
within  seventeen  business  days  from  the 
date  the  issuer  received  notice  of  its 
right  to  a  review;  and 

5  Clarify  that  counterparty  service  is 
the  responsibility  of  each  party  (not  the 
Ex(  hange's  Office  of  the  General 
Counsel)  and  that  such  service  must  be 
made  in  the  same  manner  as  ser\ice  on 
the  Officer  of  the  General  Counsel. 

III.  Discussion 

The  (Commission  finds  that  the 
proposed  rule  change,  as  amended,  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 


securities  exchange."  Specifically,  the 
Commission  believes  the  proposal  is 
consistent  with  the  Section  6(b)(5) " 
requirements  that  the  rules  of  an 
exchange  be  designed  to  promote  just 
and  equitable  principles  of  trade,  to 
remove  impediments  to  and  perfect  the 
mechanisms  of  a  free  and  open  market 
and  a  national  market  system,  and  in 
general,  to  protect  investors  and  the 
public. 

The  Commission  believes  that  the 
proposal  strikes  a  reasonable  balance 
between  the  Exchanges  obligation  to 
protect  investors  and  their  confidence  in 
the  market,  with  its  parallel  obligation 
to  perfect  the  mechanism  of  a  free  and 
open  market,  by  providing  investors 
with  notice  when  a  company  is  being 
considered  for  delisting  by  the  Exchange 
by  issuing  a  press  release  and 
appending  a  suffix  to  the  security.  The 
Commission  believes  that  some 
investors  may  consider  the  NYSE's 
intent  to  delist  a  security  from  the 
Exchange  an  important  factor  in  their 
investment  decision.  The  proposed  rule 
change  allows  investors  to  consider  this 
factor  while  continuing  to  allow  the 
securities  to  be  traded  on  the  Exchange 
pending  the  listed  compeuiy's  appeal. 

The  Commission  also  believes  that  the 
proposal  provides  fair  procedures  for 
issuers,  while  giving  the  Exchange  the 
ability  to  delist  an  issuer  that  has  failed 
to  meet  the  Exchange's  standards  for 
continued  listing.  The  Commission 
believes  that  the  proposed  appeals 
process  is  fair  to  issuers  because  it 
would  allow  companies  to  appeal 
suspension  decisions,  require  written 
denials  for  oral  appeals,  and  generally 
allow  companies  to  trade  on  the  NYSE 
pending  their  appeal.  The  Commission 
believes  this  process  should  ensure  that 
the  issuer's  concerns  are  heard,  yet 
eliminate  unreasonable  delays  between 
the  time  that  a  company  is  identified  as 
not  meeting  the  continued  listing 
requirements  and  the  suspension  of  its 
securities  from  trading. 

IV.  Conclusion 

/( is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,«  that  the 
proposed  rule  change  (SR-NYSE-99- 
30)  is  approved,  as  amended. 


In  approvinR  thi^  ru|p  (  haiiKP.  the  I'.ommiNSiiiii 
has  I  nnsidHred  thf  proposed  rule  s  impact  on 
pfficienf  \ .  i.orr.pHlituiri.  and  (..apital  formation   l.'j 
l    .sc:   78c(n 

"15  l',SC  78flb)15) 

MS  rSC.  78s(b|{2) 


I-or  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
aiithoritN . '" 

Margaret  H.  McFarland. 

Deputy  Secretan'. 

(PR  Doi  .  00-1444R  Filed  r.-7-()0:  8:4.5  nm] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-42884;  File  No.  SR-OCC- 
99-16] 

Self  Regulatory  Organizations;  The 
Options  Clearing  Corporation;  Order 
Approving  a  Proposed  Rule  Change 
Relating  to  Exercises  by  Put  Klolders 
During  a  Shortage  of  the  Underlying 
Security 

lune  1.  2000. 

On  November  2.  1999,  The  Options 
Clearing  Corporation  ("OCC")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  a 
proposed  rule  change  (File  No.  SR- 
OCC-99-16)  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act").!  Notice  of  the  proposal 
was  published  in  the  Federal  Register 
on  March  29.  2000.-  On  April  10.  2000. 
OCC  filed  an  amendment  to  the 
proposed  rule  change. '  No  comment 
letters  were  received.  For  the  reasons 
discussed  below,  the  Commission  is 
approving  the  proposed  rule  change. 

I.  Description 

OCC  is  amending  Article  VI.  Section 
19  of  its  By-laws  to  eliminate  OCC's 
authority  to  prohibit  exercises  by  put 
holders  that  would  be  unable  to  deliver 
the  underlying  sec:uritv  due  to  a 
shortage  of  the  underlying  security.  In 
lieu  thereof,  the  amended  By-laws  give 
OCC  the  right  to  suspend  settlement 
until  it  can  determine  whether  the 
unavailability  of  the  underlying  stock 
will  extend  past  the  option  expiration 
date  and  upon  making  that 
determination  to  take  the  appropriate 
action  under  Article  V'l.  Section  19(b)  or 
(c).  Thus,  the  rule  change  allows  OCC  to 
protect  the  benefit  of  the  put  holder's 
bargain  and  to  treat  puts  and  calls 
equally  when  there  is  a  shortage  of  the 
underlying  securities. 


"'17{:i-K  200.;iO-:t|a|llJ|. 

'  15  f.S.C.  7Hs(l))(l) 
S>-i  urilirs  I-.\(  liangi'  At  I  Ki-Iims.'  No   42^iU.t 
IM.ir   22.  JOOO).  h.'j  FK  lf.t)79 

MXX:  ,imi'ndi>d  its  pnipoM-il  rule  (  liangc  to 
lixtiMid  till-  (iroposfd  ( lian^c  to  c  omt  fon'ign 
I  urri'iii  \  options  and  tross-ratf  fon'ign  i  urri'iu  v 
ofilions   BpcaiLsr  llif  ann'iidiii.'nt  made  no 
siibsl.intn H  (  hangcs  to  (X:(;'s  proposal  otlicr  lluiii 
til  nil  hide  additional  option  produt  Is  (X;<;  i  Ifars. 
r''|"i''l"  ''!" I  'lolii  (•  was  not  rcqiiiri'd. 


A  similar  change  will  be  made  to 
Article  XV,  Section  3  and  Article  XX, 
Section  3  with  respect  to  dollar- 
denominated  and  cross-rate  foreign 
currency  options  by  deleting  Article  XV. 
Section  3  (b)(2)  and  .Article  XX,  Section 
3(b)(2).  The  deletions  will  conform  the 
treatment  of  foreign  currency  puts  to  the 
treatment  of  equity  puts  by  eliminating 
OCC's  authority  to  prohibit  exercises  by 
put  holders  who  would  be  unable  to 
deliver  the  underlying  interest.  OCC 
already  has  the  authority  to  fix  cash 
settlement  prices  for  foreign  currency 
puts  in  appropriate  circumstances. 

Finally,  Article  XXIV,  Section  5  of 
OCC's  By-laws,  which  relates  to  buy- 
write  options  unitary  derivatives 
(BOUNDs),-»  has  been  amended  to 
conform  OCC's  treatment  of  BOUNDs 
put  holders  in  shortage  situations  with 
its  treatment  of  equity  and  foreign 
currency  options  holders  in  similar 
situations. 

II.  Discussion 


Section  17A(b)(3)(F)  ■'  of  the  Act 
requires  that  the  rules  of  a  clearing 
agency  not  be  designed  to  permit  unfair 
discrimination  among  participants  in 
the  use  of  the  clearing  agency.  The 
C^ommission  finds  that  OCC's  rule 
change  is  consistent  with  OCC's 
obligatitm  under  the  Act  because  it 
amends  OCC's  rules  so  that  put  and  call 
holders  are  treated  similarly  when  there 
is  a  shortage  of  the  underlying  security. 

III.  Conclusion 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposal  is 
consistent  with  requirements  of  the  Act 
and  in  particular  with  the  requirements 
of  Section  17A  of  the  Act  and  the  rules 
and  regulations  thereunder. 

//  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.  that  the 
proposed  rule  change  (File  No.  SR- 
OCC-99-16)  be,  and  hereby  is. 
approved. 

I'or  the  (loniniissidii  hv  the  Di\  ision  d! 
.Market  i^egulation.  juirMidiit  to  delegated 
diilhiiritv  ,'• 

Margaret  H.  McFarland, 

Deputy  Sf'crf'larw 

!FR  Dill  .  00-1440H  Filed  6-7-00:  8:4.5  am] 

BILLING  CODE  S01CM)1-M 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-42861;  File  No.  SR-PCX- 
99-45] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  and 
Amendment  No.  1  to  the  Proposed 
Rule  Change  by  the  Pacific  Exchange, 
Inc.  Relating  to  House-Keeping 
Amendments  to  Rules  on  Floor 
Brokers 

Ma\  M).  2000. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  .^ct  of  1934 
("Act")  1  and  Rules  19b-^  thereunder. - 
notice  is  hereby  given  that  on  November 
5.  1999.  the  Pacific  Exchange.  Inc. 
("PCX"  or  "Exchange)")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission"  or  "SEC")  the  proposed 
rule  change  as  described  in  Items  I.  II 
and  III  below,  which  Items  have  been 
prepared  by  the  Exchange,  .^dditionallv, 
on  March  23.  2000.  the  Exchange  filed 
with  the  Commission  .Amendment  .No.  1 
to  the  proposal. '  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons 

I.  Self-Regulator\'  Organization's 
Statement  on  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  is  proposing  to  modif\ 
its  options  Floor  Broker  rules  bv 
renumbering  certain  Options  Floor 
Procedure  .Advices  ("OFPAs"). 
clarifying  existing  provisions, 
eliminating  superfluous  provisions,  and 
incorporating  current  policies  and 
procedures  into  the  text  of  Rule  6  The 
text  of  the  proposed  rule  change  is 
available  at  the  PCX  and  at  the 
Commission. 

II.  Self-Regulator\'  Organization's 
Statement  of  the  Purpose  of.  and 
Statuton-  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for     • 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  I\'  below.  The 
Exchange  has  prepared  summaries,  set 


15  r  sc,  7Hsfb)(1). 
-17CFR  240,191)— 1, 
'  See  Letter  from  Robert  P.  Pacileo.  Senior 

.Mtoniev.  Regulatorv  Policy.  f»CX.  to  Nanr:y  .Sanovv, 
.Senior  Special  t:ounsel.  Division  of  Market 
Ri'giilalions.  SEC.  dated  March  22.  2000  The 
.Aniendment  eorrects  several  tvpagraphu:al  errors 
ami  I  lariii.'s  llif>  ucrdiii^  of  the  proposed  rule 
change'. 
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forth  in  sections  A.  B  and  C.  b«flow.  of 
iht'  most  significant  aspects  of  such 
statements 

A  Self-Refiulatnn'  Organization's 
Stntemt-nt  of  Ihf  Purpost'  nf.  and 
Statutory-  Basis  for.  thu  Rropost-ci  Hale 
Chanfif 

1    Purpose 

With  regani  to  current  PCX  rules 
governing  activities  of  Floor  Brokers,  the 
Exchange  is  proposing  to  make  the 
following  changes  to  the  text  of  Rule  ft 
(■Options  Trading— Rules  f^nncipallv 
Applicahle  to  Trading  of  Options 
Contracts"): 

First,  the  Exchange  proposes  to 
change  the  procedures  on  registration  of 
Floor  Brokers  pursuant  to  Rule  ti  44  ^ 
(Currently,  the  applic  ation  for 
registration  as  a  Floor  Broker  will  he 
approved  when  the  applicant  passes  a 
Floor  Broker  examination  The 
Exchange  proposes  to  eliminate  the 
current  rule  provision  stating  that  the 
{ )ptions  Floor  Trading  ( iommittee 
("OFTC")  must  review  and  approve 
each  application  as  outlined  in  Rule 
H.44.  The  Exchange  believes  that  the 
OFTC.  review  and  approval  of  each 
Floor  Broker  is  unnecessary  becausf? 
each  Floor  Broker's  name  is  routinelv 
posted  If  there  are  anv  problems  with 
a  particular  Floor  Broker  that  the 
tixchange  has  not  otherwise  identified, 
those  problems  can  be  brought  to  the 
attention  of  the  Exchange's  Membership 
Committee  before  the  Floor  Broker's 
application  for  membership  is 
approved   In  a<idition.  the  rule,  as 
amended,  will  provide  that  an  applicant 
Floor  Broker's  name  will  be  posted  on 
the  bulletin  board  of  the  floor  of  the 
Exchange  for  ten  calendar  days  (rather 
than  three  business  days,  as  currentlv 
stated).' 


Second,  the  Exchange  proposes  to  add 
a  provision  to  Rule  fi  45  which  states 
that,  regarding  FLEX  Options,  "Floor 
Brokers  mav  not  act  as  such  in  respect 
of  FLEX  Options  contracts  unless  one  or 
more  Lefter(s)  of  Authorization  on 
behalf  of  such  Floor  Brokers  has  been 
issued  bv  a  Clearing  Member  in 
accordance  with  Rule  8. 11 5(b)   "  This 
restates  the  same  requirement  as 
provided  in  Rule  8  113(b),  and  is  being 
added  to  centralize  the  obligations  of 
Floor  Brokers  in  one  section  of  the  rules. 

Third,  the  Exchange  proposes  to 
renumber  OFPA  A-IO.  Subject:  Broker 
Responsibilitv  on  Print  Throughs,  as 
Rule  fi  46(d)  "  The  Exchange  also 
proposes  to  make  technical  changes  to 
new  Rule  ts. 46(d).  Specifically,  the 
Exchange  proposes  to  eliminate  the 
third  sentence  of  OFPA  A-10,  (proposed 
Rule  6  46(d)).  which  states  that  "lw|ith 
respect  to  trading  during  the  day.  the 
( )ptions  Floor  Trading  Committee  finds 
that  it  is  a  generally  accepted  industrv 
practice  that  a  Broker  is  responsible  for 
whatever  number  of  contracts  print- 
through  a  limit  order  "  The  Exchange 
proposes  to  eliminate  this  language 
because  it  believes  it  is  redundant  and 
superfluous  given  the  text  of  Rule  6.46 
pertaining  to  the  responsibilities  of 
Floor  Brokers  and  proposed  Rule 
6.46(d).  which  requires  that  Floor 
Brokers  take  responsibility  for  print- 
throughs  The  Exchange  proposes  this 
rule  change  to  centralize  the 
resp(msibilities  of  Floor  Broker  with 
respect  to  print-throughs. 


'  KuIp  h  44  currt^nllv  sIhIhs  thrti 
.^ll  d(iplu  Hilt  fur  ri«KislniliMii  lo  .1  H.xir  HrokiT 
■.h.ill  IiIh  tll^  .ipplii  rttiDii  111  wr;liiiK  with  the 
lli'|iHrliiu'Hi  .1!  <  )|>«'r.iti.pns  .111  mii  h  lornis  ii.s  the 
1  \i  |[,in«i-  iiiriv  prvsi  III"'   .Applii  Hticiiis  shall  !)•> 
r.'M.'VM'.l  \,\  till'  Opticus  Uniir  IrHiliiiK  Coiiimittf.'. 
ivliii  li  sti.ill  1  iinsiiiiT  rtli  rippluaiils  aliility  ds 
.l.'iiiniistr.il.'il  tiv  his  p.issiiiK  .1  KI.Kir  HrokiT 
.■Niiiiiiii.ilioii  [iri'si  rilnvl  li\  tlir  Kxi  li.iiim'.  of  sue  h 
■  ilh'T  t.ti  t.irs  ,is  111.'  (  Iptinu  t-l.M.r  I  rn(liiiK 
(iimiiutli'i-  iltn'iiis  .ipprnprmli'    .■\ttrr  revn-wiim  lln' 
.ipplw  ^iliiMi   thr  ( Iplmns  Hiior  IrHilinK  (.niiimitti-c 
sli.ill  •Mlti'T  .ipprnvi'  .ir  .lisrtppruvi-  tli>'  applii  uiil  s 
ll•^lslr.lll(lll  rts  II  I  liMir  Hnik'T   Hnfur"'  11  rt'«islMli(iii 
shall  \'fi  niiio  ''tfi'i  tivH.  ihi'  H  «i  haiiK<v  iipi/ii 
iliriM  tiuii  111  ih.-  ( Iptions  Kliinr  I  nidiiin  ( .Mmiiiiti"<' 
shall  pi  .si  Ihi-  iianiH  nf  thi-  .ipplii  ant  mi  ihi-  hiillr-liii 
liiiaril  on  ih-'  Hcdr ..(  thf  Km  haiiKv  U>x  .it  lisisl  thriM' 
(.11  hiisini-ss  ilrtvs    rill-  ri-xistr.itii.ii  of  aiu  piTsmi  as 
a  Hi.nr  Hri.kiT  iim>  !»■  siispi-n.lfil  ..r  li.rniiii.iti'it  hv 
111.'  ( Ipti.iiis  Hiior  IrailiiiK  Cuimutti-f  iipmi  a 
.IflHriiimaticin  thai  sm  h  person  has  failcij  l.i 
(iiTlnnn  pri.pt'rlv  as  a  Umir  HmkiT 

•Similar  1  haii«i's  .irf  pnipi.scii  fnr  ri.({istrali.iii  nl 
Market  MrtktTs  niiiliT  Kiilf  »i  M   S»f  Sn  iinli'-s 
hxihaiiK"  A.  I  KhI.ms.'  \..   4^U.1.5  lO.  t    19.  l<)9y|. 
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"()FP,\  .\-10  stall's  that 

•  Pursuant  tn  Rule  b  4t>lal.  tln'  Opli ms  Fluor 
Irailiiiu  I  :..iiiiiiill''''  has  ma.li'  a  ili-ti-riiiiiiation 
ri-K.iriluin  pnnMhn.iiKhs  ..ii  liiiul  nrilirs  hi'lil  clthfr 
hv  a  H..or  HrckiT,  ^t  an  Or.l.T  Honk  Offii  i.il    Ihis 
li.M.Tininatioii  liistiriKiiishi's  pniillhri.iinhs  »hii  h 
occur  intra  (las  from  print-lhroUKhs  m  1  iirniiK  on 
thf  opiMiitiK  With  ri'spiM  t  to  Irailinx  during  ihn  iia\ 
the  Options  \  loor  Trading  Coniiiiilt>'>'  funis  that  it 
IS  a  ^Hn^'rallv  ai  1  cple.l  iii.luslrv  praitii"  that  a 
Brok.T  IS  rfsponsii)!''  for  whalfv.T  nunibwr  of 
I  nntrai  Is  print  lhroin;h  a  liinil  orii.'r   wht-n  a  pnnl- 
IhrouKh  IS  .lisi  overed.  tht.  BroktT  should  ascertain 
wliflhiT  th'-  limit  pricf  or  a  niort"  favirahle  price 
IS  availablp   If  a  morp  favorablf  pri.  «■  is  avaiUhlp. 
thi'  ordi-r  for  the  (  ustomi'r  shouKI  hf  filli'd  at  thf 
iiiori'  favnrahlf  pru  I',  if  a  mori'  tavorahlf  pricr  is  not 
avdilahlf.  thf  Hrok.T  or  thf  Km  hannf  to  the  fxtent 
pr.mdfil  in  KuU-  h  "i'l.  in  thr  ..asf  ..f  a  Hook  tradf. 
IS  ri-spoiisihlf  at  thf  original  limit  pru  f  for 
whatfSfr  numher  of  conlrai  Is  ha\f  Iradf.l  through 
ihi'  limit   Thf  Options  Floor  Trad  ins  (omniittff  has 
il.'i.'rniinfd  ihal  print  ihrounhs  on  thf  opi'iung 
should  (if  trfatfii  difffrfiillv  than  thosf  whl(  h 
occur  intra  (lav   On  thf  opfiunK  thf  Hoor  Broker, 
or  the  Kid  haiiKf  to  thf  fxteiil  p.ovidfd  in  Kiilf 
h  .'■)9.  in  thn  case  of  a  Hook  trade,  is  rfspoiisihle  for 
the  nuratier  of  ronlrai  Is  whn  h  Irailfthrouijh  thf 
1  uslomrr  s  limit  at  ihf  opf  iiwiR  pru  f .  rather  than 
at  the  limit  prii  f   If  a  more  favoratile  pri(  >•  than  thf 
opeiunK  pru  f  IS  availaiilf .  the  order  should  N-  filled 
at  thf  mure  fasorahle  price   " 


Fourth,  the  Exchange  proposes  to 
renumber  OFPA  A-11.  Subject:  Broker 
Responsibilitv  to  Cancel  Best  Bid  or 
Best  Offer,  as  Rule  6.46(e)."  The 
Exchange  proposes  this  change  to 
centralize  the  responsibilities  of  Floor 
Brokers  with  respect  to  their 
responsibilities  to  cancel  bids  and 
offers. 

Fifth,  the  Exchange  proposes  to 
renumber  OFTA  LX-4,  Use  of  Order 
Which  Specify  More  than  One  Contract, 
as  Rule  6.46(f)."  The  Exchange  proposes 
tt)  clarif\'  the  tvpes  of  orders  referred  to 
in  this  rule.  Specifically,  where  Floor 
Brokers  may  accept  orders  that  bid  for 
or  offer  a  specified  number  of  contracts 
and  no  less,  the  Exchange  proposes  to 
codif>'  that  these  orders  include 
designated  as  "fill  or  kill,  "  "all  or 
none,  "  or  "immediate  or  cancel.  " 
(including  such  orders  specifying  that 
anv  unfilled  portion  of  a  multiple  order 
is  to  he  immediately  canceled). 
However,  the  Floor  Brokers  must  assure 
that  all  such  orders  (including  the 
contingency)  are  vocalized  in  the 
trading  crowd,  and  that  the  bid  or  offer 
is  not  disseminated.  The  Exchange 
proposes  this  change  to  clarif\'  and 
centralize  the  responsibilities  of  Floor 
Brokers  with  respect  to  trading 
responsibilities. 

Sixth,  the  Exchange  also  proposes  to 
change  Rule  6.46.  ('ommentary  .02. 
which  currently  requires  Floor  Brokers 
to  make  all  persons  in  the  trading  crowd 
aware  of  each  request  for  a  quote.  Since 
this  requirement  is  not  feasible  when 
applied  to  large,  active  trading  crowds, 
the  Exchange  proposes  to  modif\-  the 
rule  to  require  Floor  Brokers  to  make 
reasonable  attempts  to  make  all  persons 
in  the  crowd  aware  of  such  requests. 
Seventh,  the  Exchange  proposes  to 
add  Rule  6.47(c)(5),  relating  to  crossing 
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OH'A  A-'l  slates  that 

I  nder  i  ertain  i  irciinistances  a  best  bid  or  best 
or  best  offer  is  disseminated  as  a  result  of  an  order 
presented  h\  a  Kloof  Broker  It  shall  he  thf 
responsihilitN  of  the  Floor  Broker  holdinn  sui  h 
..rder  to  instruct  the  Order  Bo.ik  staff  to  remove 
sue  h  hid  or  offer  when  it  is  i  anieled  or  when  sui  h 
order  whn  h  represented  sui  h  best  bid  or  offer  has 
been  filled  in  its  entirety 
"OFH.\  !>--»  states  that; 

•Rule  h  74  slates  in  part     A  bid  or  offer  for  more 
than  one  option  i  ontrai  t  shall  be  deemed  to  be  for 
that  amount  or  anv  lesser  niimtx-r  of  option 
1  ontraits.  unless  spec  ified  otherwise    This  Kule 
permits  Floor  Brokers  to  ai  cepi  orders  which  l)id 
for  or  offer  i  spei  ified  iiuintwr  of  i  ontrac  ts  and  no 
less  Thus  the  Kule  permits  vo<alization  of  such 
bids  or  offers  in  the  tradiiiR  i  rowds   However,  any 
Fl.ior  Broker  making  a  bid  or  offer  contingent  upon 
the  execution  uf  a  specified  amount  of  contracts 
must  vol  ahze  sue  h  i  ontingent  Isicl  and  should  use 
diligence  in  assuring  that  the  posted  market  does 
not  reflect  sui  h  bicf  or  offer    Immediate  or  cancel' 
orders  whu  h  specify  that  anv  unfilled  portion  of  a 
multiple  .irder  is  to  be  immediately  canceled,  are 
I  overed  bv  this  provision    " 


of  solicited  orders,  to  allow  a  Floor 
Broker  to  step  out  of  a  crowd  to  solicit 
interest,  after  announcing  an  order,  and 
then  return  to  the  crowd  without  re- 
announcing  the  order  if  he  continued  to 
be  within  hearing  distance  while 
outside  the  crowd.  Specifically,  the 
Exchange  proposes  that  if  a  Floor  Broker 
announces  an  order  in  the  trading 
crowd,  and  then  steps  out  of  the  trading 
crowd  to  solicit  interest,  but  continues 
to  be  within  hearing  distance,  the  Floor 
Broker  need  not  re-announce  the  order 
upon  returning  to  the  trading  crowd. 
This  change  is  intended  to  codify  the 
current  practice  on  the  trading  floor. 

Eighth,  the  Exchange  proposes  to 
renumber  OFPA  A-6,  Subject: 
Responsibility  of  Floor  Brokers  in 
Effecting  A  Cross  Trassanaction  as  new 
PCX  Rules  6.47(d),  (e)  and  (f)." 
Specifically,  the  Exchange  proposes  to 
renumber  paragraph  one  of  OFPA  A-6, 
pertaining  to  the  requirement  of  a  Floor 
Broker  to  allow  members  in  the  trading 
crowd  a  reasonable  period  in  which  to 
respond  to  the  bid  and/or  offer  prior  to 
consummating  a  cross  transaction,  as 
Rule  6.47(d). 

The  Exchange  also  proposes  to 
renumber  the  second  and  third 
paragraphs  of  OFPA  A-6  as  Rule 


""Floor  Brokers  are  cautioned  that  they  must 
allow  members  in  the  trading  crowd  a  reasonable 
period  in  which  to  respond  to  the  bid  and/or  offer 
prior  to  consummating  the  cross  transaction  While 
the  Options  Floor  Trading  Committee  will  not 
attempt  to  define  a  reasonable  period  in  terms  of 
a  specific  time  limit,  they  will  deem  an  obvious 
attempt  tn  execute  the  cross  in  an  uninterrupted 
sequence  with  the  announcement  of  the  bid  and 
offer  to  be  a  violation  of  Rule  B.47.  and  grounds  for 
objection  to  the  cross  transaction.  In  some 
in.stances.  a  Floor  Broker  may  deem  it  necessary  to 
place  one  side  of  the  proposed  cross  transaction  on 
the  Order  Book  with  the  intention  of  effecting  the 
cross  transacting  with  the  Order  Book.  To  effect 
such  a  transaction,  the  Floor  Broker  must  use  the 
following  procedure:  Following  the  announcement 
of  the  new  bid  or  offer  by  the  Order  Book  Official 
or  his  clerk,  the  Floor  Broker  must  again  request  a 
market  in  the  series,  and  upon  determination  that 
the  bid  or  offer  represented  by  the  Order  Book  is 
the  best  market,  he  may  then  execute  the  cross  by 
trading  with  the  order  on  the  Book.  When  a  stock./ 
option  order  is  taken  to  a  crowd  for  execution,  the 
stock  tran.saction  must  be  effected  prior  to  the 
option  transaction  pursuant  to  Rule  6.47. 
Commentary  .04.  The  following  procedure  should 
be  observed:  .After  agreement  with  other  members 
of  the  crowd  has  been  reached  as  to  the  terms  of 
the  transac:tion.  the  option  order  tickets  shall  be 
written  up  and  time-stamped.  However,  the  order 
tickets  should  not  be  turned  in  to  the  Order  Book 
CJfTicial  at  this  time.  The  members  shall  attempt  to 
immediately  effect  the  transaction  in  the  underlying 
or  related  security.  If  the  stock  transaction  cannot 
be  executed  immediately  or  is  effected  at  a  price 
different  than  the  agreed-upon  price,  the  members 
shall  not  be  held  to  the  option  transaction.  If  the 
stock  transaction  is  effected  at  the  agreed-upon 
price,  then  all  the  members  who  participated  in  the 
option  transaction  shall  be  held  to  their  agreed- 
upon  price.  At  the  time  the  stock  transaction  is 
effected,  the  option  trade  tickets  should  be  given  to 
the  Order  Book  Official.  This  procedure  applies  to 
all  executions  of  stock/option  orders." 


6.47(e).  The  second  and  third 
paragraphs  of  OFPA  AA-6  pertain  to 
situations  when  a  Floor  Broker  may 
deem  it  necessary  to  place  one  side  of 
the  proposed  cross  transactions  on  the 
Order  Book  with  the  intention  of 
effecting  the  cross  transaction  with  the 
Order  Book. 

With  respect  to  the  renumbering  of 
OFPA  AA-6,  the  Exchange  proposes  to 
renumber  the  fourth  and  fifth 
paragraphs  of  OFPA  AA-6,  pertaining  to 
stock/option  orders,  as  Rule  6.47(f).  The 
Exchange  proposes  these  changes  to 
centralize  rules  relating  to  crossing 
transactions  within  Rule  6.47. 

Ninth,  the  Exchange  proposes  to 
renumber  OFPA  AA-9,  Subject: 
Discretionary  Transactions  (Floor 
Brokers)  as  Rule  6.48(b). 'o  The 
Exchange  also  proposes  to  renumber 
OFPA  BA-10,  Subject:  Discretionary 
Transactions  by  Market  Makers,  as  Rule 
6.48(c). '1  The  Exchange  proposes  to 


'"OFPA  A-9  states  that: 

"Pursuant  to  Rule  6.48.  the  Options  Floor  Trading 
Committee  has  determined  that  no  Floor  Broker 
shall  hold  concurrently  a  "not  held'  market  order  to 
buy  Isicl  a  not  held"  market  order  to  sell  (or  orders 
which  have  the  effect  of  such  not  held'  market 
orders  to  buy  and  to  sell)  the  same  series  of  options 
for  the  same  account  or  for  accounts  of  the  same 
beneficial  owner.  Holding  such  orders  will  be 
interpreted  as  allowing  the  Floor  Broker  discretion 
with  respect  to  whether  to  purchase  or  sell  such 
options.  A  "not  held"  order  is  an  order  market  "not 
held,"  "NH"  or  which  bears  any  qualifying  notation 
giving  discretion  as  to  the  price  or  time  at  which 
such  order  is  to  be  executed."" 
"  OFPA  B-10  states  that: 

"Rule  6.48  provides  that  a  Floor  Broker  shall  not 
exercise  discretion  with  respect  to  choice  of  class 
or  series  of  options  to  be  bought  or  sold,  number 
uf  contracts  to  be  bought  or  sold,  or  whether  the 
tmsaction  shall  be  a  purchase  or  a  sale.  It  further 
provides  that  a  Market  Maker  shall  not  exercise 
discretion  over  an  account  unless  he  has  a  direct 
interest  in  such  account.  The  Options  Floor  Trading 
Committee  has  determined  that  a  Market  Maker 
may  not  exercise  discretion  over  any  account  other 
than:  (i)  A  joint  account  approved  pursuant  to  Rule 
6.39.  or  (ii)  an  account  in  which  he  has  a  direct 
interest.  For  purposes  of  this  Advice  and  Rule  6.48. 
the  term  "direct  interest"  in  an  account  shall  be 
limited  in  its  meaning  to  include  only  a 
participation  in  the  profits  and  losses  in  such 
account,  or  in  the  ca.se  of  a  partnership  or 
corporation,  a  representative  of  such  partnership  or 
corporation  who  has  a  supervLsorv  responsibility 
over  such  account.  Furthermore,  only  persons 
registered  as  Market  Makers  and  subject  to  the 
performance  obligations  set  forth  in  Rule  e..")".  may 
exercise  discretion  over  an  account.  A  Market 
Maker  wishing  to  effect  such  discretionary- 
transactions  for  accounts  other  than  his  personal 
account  or  a  joint  account  must  enter  the  order  with 
a  Floor  Broker  and  the  procedures  set  forth  in 
Options  Floor  Procedure  Advice  BA-6  shall  be 
applicable  with  the  following  modifications:  (A) 
The  name  of  the  Market  Maker  for  whom  the 
transaction  is  being  executed  must  be  printed  at  the 
bottom  of  the  ticket  (BA-6A-l(c)).  along  with  the 
badge  number  of  the  Market  Maker  exercising 
discretion  (i.e..  |oe  Trdder/M07):  and  (B)  ,\  'D'  shall 
be  placed  after  the  Market  M  leers  number,  for 
whose  account  the  trade  is  executed,  in  the  firm  box 
(j.e  .  M05  D).  NOTE:  The  identification  of  the  order 
as  a  discretionary  order  is  required  under  Rule  VI. 
Section  43(7).  "Record  of  Orders."'" 


renumber  OFPA  A-9  and  B-10  to 
centralize  obligations  of  Members 
regarding  Discretionary  Transactions  by 
Floor  Brokers  and  Market  Makers. 

Tenth,  the  Exchange  proposes  to 
adopt  new  Rule  6.49(a)  to  provide  that 
Floor  Brokers  who  are  required  to 
establish  and  maintain  error  accounts 
pursuant  to  Rule  4.21  may  only  use 
such  accounts  for  the  purpose  of 
correcting  bona  fide  errors.  The 
Exchange  proposes  this  rule  change  to 
clarify  the  Floor  Broker's  proper  use  of 
an  error  account.  This  change  is 
consistent  with  the  provisions  of  Rule 
6.14. 

Finally,  the  Exchange  proposes  to 
renumber  OFPA  A-2.  Subject:  Floor 
Broker  Acting  as  Both  Principal  and 
Agent  in  the  Same  Transaction,  as  Rule 
6.50. '2  The  Exchange  proposes  these 
changes  to  centralize  all  rules  applicable 
to  Floor  Brokers  with  respect  to  use  of 
error  accounts. 

2.  Basis 

The  Exchange  believes  that  the 
proposal  is  consistent  with  Section 
6(b)  13  of  the  Act,  in  general,  and  Section 
6(b)(5) '"  in  particular,  because  it  is 
designed  to  promote  just  and  equitable 
principles  of  trade,  to  foster  cooperation 
and  coordination  with  persons  engaged 
in  regulating,  clearing,  settling, 
processing  information  with  respect  to, 
and  facilitating  transactions  in 
seciuities,  and,  in  general,  to  protect 
investors  and  the  public  interest. 


■-OFPA  A-2  states  that 

I'nder  Rule  6.43.  a  Floor  Broker  is  an  individual 
*    *    *  who  is  registered  with  the  Exchange  for  the 
purpose,  while  on  the  Exchange  Floor,  of  accepting 
and  executing  option  orders  received  from 
members.   Pursuant  to  this  Rule,  a  Floor  Broker 
holding  an  agency  order  shall  under  nc 
circumstances  fill  any  part  of  such  order  as 
principal  unless  he  inadvertenly  "misses  the  market" 
for  the  account  of  his  customer  and.  owing  a  report 
at  a  specified  price  or  better,  cannot  effect  the 
necessary  transaction  except  bv  filling  all  or  some 
portion  of  the  order  as  principal  For  the  purposes 
of  facilitating  a  customer  order  via  the  firm  error 
account,  in  connection  with  a  broker  s  "missing  the 
market."  the  Options  Floor  Trading  Committee  has 
determined  that  the  following  procedures  shall  be 
applicable.  (II  Floor  Broker  errors  (position.s 
resulting  from  a  brokers  error  or  omission  I  shall  be 
liquidated  promptly  except  for  unusual 
circumstances  which  are  beyond  the  control  of  such 
Floor  Broker  (2)  Error  account  positions  not 
liquidated  by  the  next  business  day  .shall  be 
maintained  in  a  customer  (investment)  account  and 
subject  to  c:ustomer  margin.  (31  Error  account 
positions,  not  initially  established  as  part  of  an 
investment  transaction  [i.e  .  executed  as  agent)  ma\ 
not  subsequently  be  transferred,  adiusted.  or 
joumaled  into  a  market  maker  account    14 1  The 
price  and  size  of  the  tran.saction.  if  made  through 
the  Exchanges  adiustment  system,  must  be  justified 
by  the  market  condition  at  the  time  the  order  was 
entered,  if  it  was  a  market  order  and  at  the  limit 
or  better  if  it  was  a  limit  order. 

•^15L'SC78f|b) 

'■'15USC78f(b)(5). 
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H  Sflt-Rf^uhiton-  Oniiuuzation's 
Statement  nn  Burden  on  Compt-titton 

Tht>  Exchdiigf  (liH's  nut  ln-hcvc  that 
the  propostMl  rul»'  i  hau^f  will  impost' 
diiv  burden  iin  i Dinpctitinn  that  i.s  ni)t 
nt»«:ossarv  nr  appri)j)ri.itt'  m  hirtht»ran(.t' 
nf  tht;  purposes  (if  thi-  .\{\ 

('.  Sell-Hr_^ultiti>r\  ( )ri'iiniziiti(>n  s 
Statfnwnt  on  (A)mmfnts  on  tht- 
Proposrd  Huh'  (Humiif  Hrt  t'tvfd  From 
Mt-nthrrs.  PuiIk  ifiiinls.  orOtlitTs 

Written  cornincnts  nn  thi"  [irnpnsfd 
rule  change  wcri'  neither  solii  ited  nor 
received 

III.  Date  of  tffectivenesji  of  the 
Proposed  Rule  (Change  and  Timing  for 
Commission  Action 

Within  ;i5  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  sui  h  longer  period  (i) 
as  the  ('t)mrnission  inav  designate  up  to 
90  days  of  such  date  if  it  finds  su(  h 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(li)  as  to  which  the  self-regulatorv 
organization  consents,  the  (lominission 
will- 

lA)  bv  order  approve  such  proposed 
rule  change. or 

(H)  institute  proceedings  to  determine 
whether  tht!  proposed  rule  change 
should  be  disajiproved 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
int:luding  whether  the  proposal  is 
consistent  with  the  Ac  t.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretar\\ 
Securities  and  Exchange  Commission, 
450  Fifth  Street.  NVV  .  Washington.  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respe(  t  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  writttin 
communications  relating  to  the 
proposed  rule  change  betwtu'ii  the 
Commission  and  anv  person,  other  than 
tho.se  that  mav  be  withheld  from  the 
public  in  act;ordance  with  the 
provisions  of  5  U.S.C  .')52,  will  be 
available  for  inspection  and  copying  in 
the  (Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  PCX.  All 
submissions  should  refer  to  File  No, 
SR-PCX-99-45  and  should  be 
submittt^d  by  fune  29.  2000. 


I  111  the  (.ommissiori.  bv  the  DiMMon  nt 
M.irket  Kegulalmii  |iursii.iiil  l.i  (ielegaled 
.luthiirilv  ''■ 

Marxarel  H.  McFariand. 
tl'lHiti  .Sei  refan 

>K  l)i)i    ()0-144(l«.  lilcd  6-7-UO.  H.4."i  .iin] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[ReiMM  No.  34-42866:  Fil«  No.  SR-Ptilx- 
00-27] 

S«lf-R«gulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Philadelphia  Stock  Exchange,  Inc. 
Codifying  a  Provision  Implementing  a 
Closing  Rotation  on  the  Last  Day  of 
Each  Calendar  Quarter 

M.n    10   ^itoo 

Pursuant  to  Set  tion  19(b)ll)  of  the 
.Securities  Exchange  Act  of 
1934rAct    ).    and  Rule  19h-4 
thereunder.-  notice  is  hereby  given  that 
on  March  16.  2000.  the  Philadelphia 
Sto<.k  Exchange.  Inc.  ("Phlx  "  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  (Commission  ("SEC;"  or 
'"(Commission"')  the  proposed  rule 
(hange  as  described  in  Items  I.  11.  and 
III  belovw  which  Items  have  been 
prepared  bv  the  Exchange.  The 
Commission  is  publishing  this  notic:e  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Phlx  proposes  to  amend  Phlx 
Rule  1047  to  codify"  a  provision 
implementing  a  closing  rotation  on  the 
last  trading  day  of  each  calendar 
((uarter  Specifically,  Phlx  Rule  1047. 
Commentary  01(e)  would  provide  that 
on  the  last  day  of  each  c*alendar  quarter, 
a  (losing  rotatitjn  for  some  equity 
options  series  may  be  commenced  at 
402  p  m.  or  after  the  closing  price  of  the 
stock  in  Its  primary  market  is 
establishiHl.  v\hichever  is  later.  Orders 
will  not  be  accepted  at  or  after  4:02  p.m 
The  trading  floor  will  be  given  prior 
notice  regarding  which  options  series 
will  be  subject  to  a  closing  rotation.  The 
text  of  the  proposed  rule  is  available  at 
the  Exchange  and  at  the  Commission 


I  n  i-K  jnii  l(>-:i(al(U) 
'15  U.S.C.  78s(t)|(ll 

n7(::FR  240  imf-4 


II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  Statutory 
Basis  for,  the  Proposed  Rule  Change 

In  its  tiling  with  the  Commission,  the 
E.\change  included  statements 
concerning  the  purpose  of,  and  basis  for. 
the  proposed  rule  change  and  discussed 
any  comments  it  receivecl  on  the 
proposed  rule  change.  The  text  of  these 
statements  mav  be  examined  at  the 
places  specified  in  Item  IV  belov\'.  The 
Exchange  has  prepared  summaries,  set 
forth  in  sections  A.  B.  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A  Sflt-Rf^ulatory-  Organization's 
Stutpment  of  the  Purpose  of.  and 
Statutory-  Basis  for.  the  Proposed  Rule 
Change 

1    Purpose 

Currently,  under  Phlx  Rule  1047, 
Commentary  .01.  two  Floor  Officials, 
with  the  concurrence  of  a  Market 
R(?gulation  Officer,  may  direct  that  a 
trading  rotation  be  employed  to  aid  in 
producing  a  fair  and  orderly  market  and 
shall  specify'  for  each  trading  rotation, 
the  options  contracts  to  be  included  and 
the  sequence  of  such  options  contracts 
in  the  rotation.  According  to  the  Phlx. 
this  provision  is  commonly  relied  upon 
to  permit  (juarterly  rotations. 

"The  Phlx  is  proposing  to  amend  its 
Rule  1047  to  expressly  provide  for 
closing  rotations  on  the  last  trading  day 
of  each  calendar  quarter,  for  certain 
equity  options  traded  on  the  Phlx.  The 
Exchange  will  provide  prior  notice  to 
the  trading  floor  of  which  options  series 
will  be  subject  to  a  closing  rotation.  As 
with  other  rotations,  the  procedures 
governing  quarterly  closing  rotations 
will  require  that  two  Floor  Officials  and 
a  Market  Regulation  Officer  may  direct 
that  the  rotation  take  place.  They  will 
specify-  the  particular  equity  options 
contracts  to  be  included  and  the 
sequence  of  such  options  contracts  in 
the  rotation. 

The  Exchange  believes  that  on  the  last 
day  of  the  calendar  quarter  there  is 
increased  order  flow  in  exchange-traded 
options  and  in  the  underlying  securities, 
particularly  at  the  end  of  the  trading 
day.  For  instance,  many  large  money 
managers  adjust  their  positions  at  the 
end  of  the  calendar  quarter  for  tax 
reasons.  As  a  result  of  this  activity  in 
both  the  underlying  and  the  opti.ins 
market,  the  last  sale  print  for  many 
stocks  is  often  delayed.  Therefore,  the 
Exchange  believes  that  it  is  important  to 
provide  the  opportunity  for  a  closing 
rotation  at  the  end  of  each  calendar 
quarter  to  account  for  late  prints  and 
increased  order  flow.  These  rotations 
will  allow  the  Exchange  members  to 


adjust  options  prices  in  line  with  the 
closing  prices  of  the  underlying 
securities. 

In  addition,  quarterly  rotations  allow 
the  execution  at  the  end  of  the  day  of 
orders  at  a  single  price  more  efficiently. 
The  closing  rotation  will  also  give 
investors  and  other  interested  parties 
more  accurate  closing  prices  for  Phlx 
options  on  these  high  volume  days.  The 
Exchange  believes  that  a  specific  rule 
governing  quarterly  closing  rotation  acts 
as  notification  to  the  investing  public 
that  a  quarterly  rotation  may  take  place. 
However,  the  Exchange  believes  that  the 
procedure  described  above  also  allows 
flexibility  for  those  equity  options  series 
which  do  not  experience  increased 
activity,  and,  thus,  will  not  be  subject  to 
a  closing  rotation. 

2.  Statutory  Basis 

The  Exchange  represents  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)  of  the  Act  ^  in  general,  and 
furthers  the  objectives  of  Section 
6(b)(5)  *  in  particular,  in  that  it  is 
designed  to  promote  just  and  equitable 
principles  of  trade  and  provide  for  a  fair 
euid  orderly  market  by  codifying  specific 
provisions  which  allow  the  Exchange  to 
conduct  quarterly  rotations  in  order  to 
account  for  late  prints  and  high  amounts 
of  order  flow. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Phlx  represents  that  it  does  not 
believe  that  the  proposed  rule  change 
will  impose  any  burden  on  competition 
that  is  not  necessary  or  appropriate  in 
furtherance  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members.  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

m.  Date  of  ECEectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  proposed  rule  change  has  become 
effective  pursuant  to  Section  19(b)(3)(A) 
of  the  Acts  and  Rule  19b-4(f)(l)6 
thereunder  because  it  constitutes  a 
stated  policy,  practice,  or  interpretation 
with  respect  to  the  meaning, 
administration,  or  enforcement  of  an 
existing  rule.  Phlx  Rule  1047  currently 
provides  the  authority  to  floor  officials  • 
to  direct  trading  rotations  in  specific 


option  classes,  thus  the  Exchange 
believes  the  proposal  satisfies  the 
requirements  of  Rule  19b-4(f)(l).  This 
proposed  rule  change  serves  as 
clcirification  to  note  that  there  may  be 
closing  rotations  in  certain  equity 
options  on  the  last  day  of  the  calendar 
quarter. 

At  any  time  within  60  days  of  the 
filing  of  the  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
the  proposed  rule  change  if  it  appears  to 
the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Seciuities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  edl  written  statements 
v^rith  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  ail  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  coping  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  wall  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Phlx. 

All  submissions  should  refer  to  File 
No.  SR-Phlx-00-27  and  should  be 
submitted  by  Jime  29,  2000. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Margaret  H.  McFariand, 

Deputy  Secretary. 

[FR  Doc.  00-14403  Filed  6-07-00:  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-42868;  File  No.  SR-Phlx- 
99-26] 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Amendment  to 
the  By-Laws  and  Corresponding 
Changes  to  the  Rules  of  the 
Philadelphia  Stocit  Exchange,  Inc., 
Relating  to  Various  Committees 

.May  31.  2000. 

I.  Introduction 

On  July  30,  1999.  the  Philadelphia 
Stock  Exchange,  Inc.  ("Phlx  "  or 
"Exchange")  submitted  to  the  Secm-ities 
and  Exchange  Commission 
("Commission"),  piu-suant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act"),'  and  Rule  19b-4 
thereunder, 2  a  proposed  rule  change 
amending  the  Exchange's  By-Laws  and 
corresponding  Phlx  Rules  to  streamline 
its  committee  process.  The  Phlx  filed 
Amendments  No.  1  and  No.  2  to  the 
proposed  rule  change  on  October  4, 
1999  3  and  Februar>'  23,  2000, 
respectively.  The  Federal  Register 
published  the  proposed  rule  change. 
Amendment  No.  1,  and  the  substance  of 
Amendment  No.  2,  for  comment  on 
March  6,  2000.*  The  Commission 
received  no  comments  on  the  proposal. 
This  order  approves  the  proposal,  as 
amended. 

n.  Description  of  Proposal 

The  Exchange  has  proposed  By-Law 
amendments  to  provide  for  streamlining 
the  committee  process  as  follows:  (i) 
Dissolving  the  Arbitration  Committee, 
whose  limited  remaining  functions 
would  be  transferred  to  the  Executive 
committee,  who  will  oversee  ongoing 
arbitrations  filed  before  the  transfer  of 
arbitration  responsibilities  to  the 
National  Asscx:iation  of  Securities 
Dealers,  Inc.  ("NASD")  in  October, 


M5  U.S.C.  78f(b). 
MS  U.S.C.  78flb)(5). 
■*15US.C.  78s(b)(3)(A). 
"*  17  CFR  240.196-4(0(1). 


■17CFR200.30-3(a)(12). 


'15  U.S.C,  78s(b)(l) 

M7CFR240.39b-4 

^  See  Letter  to  Michael  Walinskas.  Associate 
Director.  Division  of  Market  Regulation  (Division"). 
Commission,  from  John  Dayton.  Counsel.  Phlx. 
dated  October  1.  1999  ("Amendment  1") 
Amendment  No.  1  proposes  certain  technical 
changes  Specifically,  it  amends  Phlx  Rule  930  to 
reflect  the  fact  that  the  Arbitration  Committee  is 
being  eliminated  from  the  By-Laws  Amendment 
No.  1  also  proposes  changes  to  Phlx  Rule  950.  §§  1 
and  2.  to  reflect  the  elimination  of  the  Arbitration 
Committee.  The  Phlx  also  subrritted  a  letter 
(hereinafter  referred  to  as  ".Amendment  No  2""|. 
confirming  that  the  board  will  continue  to  engage 
an  independent  auditing  firm  to  administer  all 
elections  The  contents  of  .^mendment  No  2  were 
substantively  discussed  in  the  notice. 

*  Securities  Exchange  Act  Release  \o.  42464  (Feb 
28,  2000),  65  FR  11826, 
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1998;  "•  (ii)  dissolving  the  Elections 
Committee  and  transferrinj^  its 
hinctions,  along  with  those  of  the 
Nominating  Committee,  to  the 
Nominating  and  Elections  (Committee; 
and  (iii)  consolidating  the  three  Quality 
of  Markets  Committees  into  a  single 
Quality  of  Markets  Committee  with 
responsibilities  for  all  three  Phlx  trading 
floors. 

First,  the  Exchange  has  proposed  to 
amend  its  By-Laws  to  dissolve  the 
Arbitration  Committee  and  transfer  its 
duties  to  the  Executive  Committee.  The 
Phlx  states  that  it  ceased  accepting 
arbitration  cases  on  October  1,  1998  and 
that  jurisdiction  for  Phlx  arbitration 
cases  now  resides  with  the  NASD. 
Currently,  the  Exchange  is  processing 
and  closing  the  cases  that  were  filed 
prior  to  October  1,  1998."  Following  the 
cessation  of  these  cases,  the  arbitration 
function  at  the  Exchange  will  cease,  as 
will  the  need  for  any  committee 
oversight  of  these  matters 

Second,  the  Exchange  has  proposed 
several  changes  to  the  Nominating 
Committee  and  the  Electit)ns 
Cominittee,  essentially  collapsing  them 
into  a  single  committee.  The  Exchange 
proposes  to  eliminate  the  Elections 
Conunittee.  and  move  its  powers  to  the 
Nominating  Committee  The  Exchange 
also  proposes  to  amend  its  By-Laws  to 
change  the  name  of  the  Nominating 
Committee  to  the  Nominating  and 
Elections  Committee.  The  Exchange 
believes  this  change  will  help  to 
streamline  the  functions  of  the  two 
committees. 

The  Elections  Committee  administers 
membership  elections  The  Nominating 
Committee  submits  nominations  for 
industry  and  non-industry  Governors 
who  stand  for  election  by  the  members. 
Because  these  two  Committees  perform 
functions  related  to  the  election  and 
appointment  of  Governors  of  the 
Exchange,  the  Exchange  believes  that 
the  merging  of  the  Elections  (iommittee 
with  the  Nominating  Clommittee  will 
not  impair  the  functioning  of  any  of 
their  tasks  '  The  Exchange  believes  that 


'' Jlw  .Sei  untiHs  Kxi  hdnn»-  .Vi  t  KfliMsf  Nm  40517 
(Ot:t    1.  19««1.  HI  FK  1-11"  IC)<  I    H,  1M4HI  I.SR-Phlx- 
9»-28l 

'>.\.si>fMav  2h.  J(H)(l  .iiwiHsr  is.  urri'iilh 
pt'udinx  with  lhi>  .Artiiiriiticiii  ( .nimmitcf  th.ii  vmiuM 
bi-  IrHnsfpiTKil  to  the  Kxfi  iiliv>'  ( juiimitlff 
f  cilpnlialU  twi'lvi'  nrhilr.itinii  i  .ist's  in  tt'il<'r:il  '  niirl 
1  (HiUi  he  transfi'rp'il  I>hc  k  li.  Iht-  Hlilx    Ph'tic  i  all 
bftwtwn  liihii  Davlnii.  (.iiiinsHl.  I'hK.  iiml  Sonin 
HHtton.  .Mioriit'v    Divismii   ( jiiiiiiiissinn,  on  Mii\  2b 
20(X) 

"The  r.ommi.s,siiin  nutrs  lli.il  tti>'  Km  ti.iiini' 
I  urrt-nllv  li.is  ,i  [mlii  \  ul  iMiK,iktint(  hii  inil>'|i"n\l<'nl 
HU(litin(<  firm  In  rtdmimsliT  i-li-i  Ikhis  This  prai  tn  i- 
will  lontinut'  fiiiluwinu  thi-  nirrx'T  iif  tht' 
Nomiimliniis  ( ^(HTmiitt**^  iiiul  thr  Klfi  tnm.s 
(j)iiiinillt>i'    Sff  \iiiHiulnii'nI  Nn   2   suftrti  noli'  A  (Jf 
courw.  Hiiy  i  hangHs  tn  lln-  prai  lu  i*  wmild  have  Iti 


merging  these  responsibilities  should 
improve  efficiency  as  well  as 
coordination,  as  the  same  group  of 
committee  members  will  oversee  the 
complete  election-related  process. 

Finally,  the  Exchange  has  proposed  to 
reduce  the  number  of  Quality  of  Markets 
Committees  from  three  to  one,  also  to 
improve  efficiency."  In  addition,  the 
Exchange  proposes  to  amend  its  By- 
Laws  to  ensure  that  the  Committee  will 
contain  at  least  as  many  non-industry  as 
industry  members.  The  proposed 
language  provides  that  "[tjhe  (Quality  of 
Markets]  Committee  will  have  broad 
representation  that  shall  include  at  least 
as  many  non-industry  as  industry 
Committee  members.""  The  current 
language  requires  present  committees  to 
be  "equally  balanced".  The  Exchange 
believes  that  the  proposed  language  will 
give  it  more  flexibility  to  constitute  the 
proposed  Committee  while  retaining  the 
appropriate  non-industry 
representation 

The  Exchange  believes  that  the 
consolidation  of  the  Quality  of  Markets 
Committees  should  also  improve  the 
input  of  the  committee  on  the  overall 
committee  process  by  taking  advantage 
of  the  overlap  in  issues  emanating  from 
each  of  the  three  trading  floors,  as  well 
as  providing  for  more  singular  input. 
The  Exchange  further  believes  that  this 
consolidation  of  committee  functions 
will  be  beneficial  to  the  functioning  of 
the  committee  process  by  decreasing  the 
number  of  committee  assignments  for 
some  public,  non-industry  and  industry 
(Governors,  allowing  them  to  concentrate 
more  of  their  energies  to  their  remaining 
assignments,  as  well  as  lowering  the 
costs  associated  with  convening 
meetings.  The  Exchange  believes  the 
quality  of  information  received  from  the 
committees  by  the  Board  of  Governors 
will  not  be  affected  by  the 
ccmsolidation. 

III.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
H.xchange.  In  particular,  the  Commission 
finds  that  the  proposed  rule  change 
meets  the  requirements  of  Section 
fi(b)(5)  of  the  Act.'"  which  states  that, 
amcmg  other  things,  the  rules  of  an 
exchange  must  be  designed  to  facilitate 
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securities  transactions  and  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market, 
and  to  protect  investors  and  the  public 
interest.  In  addition,  the  Commission 
finds  that  the  proposed  rule  change 
further  the  objectives  of  sectin  6(b)(3) ' ' 
which  requires  an  exchange's  rules, 
among  other  things,  to  be  designed  to 
assure  a  fair  representation  of  its 
members  in  the  administration  of  its 
affairs.'-^ 

The  Conunission  believes  that  it  is 
reasonable  for  the  Exchange  to  dissolve 
the  Arbitration  Committee  and  transfer 
its  remaining  duties  to  the  Executive 
Committee.  The  Conunission  notes  that 
the  NASD  has  jurisdiction  over  Phlx 
arbitration  cases  filed  after  October  1, 
1998  and  that  following  the  completion 
of  cases  filed  before  October  1,  1998,  the 
Exchange  will  have  no  arbitration 
duties. '3  In  addition,  the  Commission 
believes  that  the  Executive  Committee  is 
fully  capable  of  overseeing  the 
adjudication  of  the  remaining  cases.  The 
Commission  also  notes  that  although  the 
Executive  Committee  contains  more 
members  (9)  than  the  current  Phlx 
Arbitration  Committee  (4),  the  members 
of  the  Executive  Committee  represent 
veirying  interests  similar  to  the 
Arbitration  Committee  and  include  on- 
floor,  off-floor,  and  non-industry 
(including  one  public)  members. 

The  Commission  also  believes  that  it 
is  reasonable  for  the  Exchange  to 
combine  the  Nominating  Committee  and 
the  Elections  Committee  into  one 
committee — the  Nominating  and 
Elections  Committee.  These  committees 
perform  distinct  but  related  functions. 
As  noted  above,  the  Elections 
Committee  oversees  the  election  process 
while  the  Nominating  Committee 
submits  nominations  for  industry  and 
non-industry  governors  who  stand  for 
election  by  the  members.  While  the 
Commission  believes  it  is  within  the 
Phlx's  business  judgment  in 
determining  that  the  merged  committees 
should  be  able  to  function  more 
efficiently  as  a  single  unit,  we  are 
concerned  about  assuring  that  elections 
are  administered  fairly  and  adequately 
monitored.  The  Commission  notes  that 
the  Exchange  has  addressed  this  by 
committing  itself  to  continue  its  current 
practice  of  engaging  an  independent 
auditing  firm  to  administer  all  Exchange 
elections.  The  Commission  believes  that 
this  safeguard  will  help  to  ensure  that 
all  Exchange  elections,  particularly 


contested  elections,  will  be 
administered  in  a  manner  that  is  fair  to 
all  participants  in  the  election  process. 

Finally,  the  Commission  believes  that 
it  is  reasonable  for  the  Exchange  to 
consolidate  all  three  of  its  Quality  of 
Markets  Committees  into  one  Quality  of 
Markets  Committee  responsible  for  all 
three  Phlx  trading  floors.  The 
commission  does  not  disagree  with  the 
Phlx's  conclusion  that  the  resulting 
committee  could  function  more 
efficiently  by  taking  advantage  of  the 
overlap  in  issues  that  face  each  of  the 
three  current  committees.  The 
Commission  notes  that  the  resulting 
committee  will  be  required  to  contain  at 
least  as  many  non-industry  as  industry 
members,  which  will  ensure  that  the 
committee  will  retain  appropriate  non- 
industry  representation.  While  ciurent 
rules  require  each  of  the  Quality  of 
Markets  Committees  to  be  "equally 
balanced,"  the  new  language  will,  in  the 
Phlx's  view,  give  it  more  flexibility  in 
the  new  committee's  composition. 
Without  specifically  addressing  this 
issue,  the  Commission  simplv  notes  that 
by  requiring  the  newly  merged 
committee  to  be  comprised  of  broad 
representation  with  at  least  the  same 
number  of  non-industry  and  industry 
directors,  the  new  rule  language  should 
ensure  that  the  composition  of  the  nev.' 
Quality  of  Markets  Conunittee  is 
consistent  with  the  section  6(b)(3) 
requirement  for  fair  representation  in 
the  administration  of  the  Exchange. 

rV.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,'-'  that  the 
proposed  rule  change  {SR-PHLX-99- 
26),  as  amended,  is  approved. 

For  the  Commis.sion.  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'"' 

Margaret  H.  McFarland, 
Deputy  Secretary. 
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Self  Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change  by  the  Philadelphia  Stocic 
Exchange,  Inc.,  Proposing  To  Amend 
Phlx  By-Law  Article  IV,  Section  4-18 

lune  1.  2000. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").'  and  Rule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on  April  21. 
2000.  the  Philadelphia  Stock  Exchange, 
Inc.  ("Phlx"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("SEC"  or  "Conunission") 
the  proposed  rule  change  as  described 
in  Items  I  and  II  below,  which  Items  I 
and  II  below,  which  Items  have  been 
prepared  by  the  Exchange.  The 
Conunission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons  and  to 
approve  the  proposal  on  an  accelerated 
basis. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend 
Phlx  By-Law  Article  IV,  sections  4-1 8(a) 
and  (e)  by  expanding  its 
indenmification  and  insurance  coverage 
to  directors  and  committee  members  of 
the  Exchange.  Below  is  the  text  of  the 
proposed  rule  change.  New  language  is 
italicized. 

By-Law  Article  IV 

Indemnification 

Sec.  4-18. (a)  Right  to  Indemnification. 
Each  person  who  was  or  is  made  a  party  or 
is  threatened  to  be  made  a  partv  to  or  is 
otherwise  involved  in  any  action,  suit  or 
proceeding,  whether  civil,  criminal, 
administrative  or  investigative  (hereinafter  a 
"proceeding"),  by  reason  of  the  fact  that  he 
or  she  is  or  was  Governor,  officer,  or 
committee  member  of  the  Exchange  or  is  or 
was  serving  at  the  request  of  the  Exchange  as 
an  officer,  director,  employee  or  agent  of 
another  corporation  or  of  a  partnership,  joint 
venture,  trust  or  other  enterprise,  including 
ser\ice  with  respect  to  an  employee  benefit 
plan  (hereinafter  an  "indemnitee"),  whether 
the  basis  of  such  proceeding  is  alleged  action 
in  an  official  capacity  as  a  Governor,  officer. 
committee  member,  director,  employee  or 
agent  or  in  any  other  capacity  while  serv  ing 
as  a  Governor,  officer,  committee  member, 
director,  employee  or  agent,  shall  be 
indemnified  and  held  harmless  bv  the 
Exchange  to  the  fulle.st  extent  authorized  by 


the  Delaware  General  Corporation  Law.  as 
the  same  exists  or  may  hereafter  be  amended 
(but,  in  the  case  of  any  such  amendment, 
only  to  the  extent  that  such  amendment 
permits  the  Exchange  to  provide  broader 
indemnification  rights  than  permitted  prior 
thereto),  against  all  expense,  liability  and  loss 
(including  attorney's  fees,  judgments,  fines. 
ERISA  excise  taxes  or  penalties  and  amounts 
paid  in  settlement)  reasonably  incurred  or 
suffered  by  such  indemnitee  who  has  ceased 
to  be  a  Governor,  officer,  committee  member, 
director,  employee  or  agent  and  shall  inure 
to  the  benefit  of  the  indemnitee's  heirs, 
executors  and  administrators;  provided, 
however,  that,  except  as  provided  in 
paragraph  (c)  hereof  with  respect  to 
proceedings  to  enforce  rights  to 
indemnification,  the  Exchange  shall 
indemnifv'  any  such  indemnitee  in 
connection  with  a  proceeding  (or  pari 
thereof)  initiated  by  such  indemnitee  onh  if 
such  proceeding  (or  part  thereof)  was 
authorized  by  the  Board  of  Governors  of  the 
Exchange 

Section  4-18(b]  through  (d)  No  change. 

Sec.  4-18. (e)  Insurance.  The  Exchange  may 
maintain  insurance,  at  its  expense,  to  protect 
itself  and  any  Governor,  officer,  committee 
member,  director,  employee  or  agent  of  the 
Exchange  or  another  corporation, 
partnership,  joint  venture,  trust  or  other 
enterprise  against  any  expense.  liabilit\  or 
loss,  whether  or  not  the  Exchange  would 
have  the  power  to  indemnify  such  person 
against  such  expense,  liability  or  loss  under 
the  Delaware  General  Corporation  Law 
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n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Phlx  included  statements  concerning 
the  purpose  of.  and  basis  for.  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  Exchange  has 
prepared  summaries,  set  forth  in 
Sections  A.  B.  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Phlx  represents  that  the  purpose 
of  the  proposed  rule  change  is  to  clarify 
the  original  intent  of  the  Exchange,  bv 
expanding  the  Exchange's 
indemnification  and  insurance  coverage 
to  include  persons  serving  at  the  request 
of  the  Exchange  as  a  Governor,  officer, 
committee  member,  director,  employee, 
or  agent  of  another  corporation  or  of  a 
partnership,  joint  venture,  trust  or  other 
enterprise,  including  service  with 
respect  to  an  employee  benefit  plan. 
Although  Governors,  officers, 
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employees,  and  agent.s  are  expressly 
covered  by  the  relevant  provisions,  the 
words  "director"  and  "t;nmmittee 
member"  were  inadvertently  omitted 
from  Phlx  By-Law  Article  IV.  section  4- 
18(a)  when  it  was  last  amended  on 
August  22.  1997  '  The  word  "dire<:tor" 
was  also  inadvertently  omitted  from 
Phlx  By-Law  Article  IV.  section  4- 
18(e)-» 

The  Exchange  believes  that  the 
proposed  amendments  to  its  By-Law 
Article  IV,  sections  4-1 8(a)  and  (e)  will 
remove  anv  uncertainty  as  to  whether  a 
person  serving  as  a  director  or 
committee  member  of  another  entity,  at 
the  request  of  the  Exchange,  is  entitled 
to  mandatory  indemnification  to  the 
fullest  extent  provided  in  the 
Exchange's  By-Laws/'  The  Phlx  claims 
that  such  persons  arguably  are  already 
covered  as  'agents "  in  se«;tions  4-18(a) 
and  (e).  The  Phlx.  however,  proposes  to 
amend  By-Law  Article  IV.  sections  4- 
18(a)  and  (e)  to  make  this  coverage  more 
explicit.  The  Phlx  believes  that 
clarifying  the  extent  of  its 
indemnification  and  insurance  coverage 
is  important  in  the  recruitment  of 
qualified  persons  to  serve  as  Ciovernors, 
directors,  committee  members  and  or 
agents  for  the  Exchange,  to  actively 
participate  in  Exchange  Ck)vernance. 
and  to  represent  the  Exchange  on  the 
boards  of  other  committees  and  entities. 

2.  Statutory  Basis 

The  Phlx  represents  that  the  proposed 
rule  change  would  afford  persons  such 
as  Governors,  employees,  agents, 
committee  members,  and  directors  for 
the  Exchange.  mandatt)ry 
indemnification  and  insurance  coverage 
to  the  fullest  extent  provided  in  the 
Exchange's  By-Laws.  For  this  reason, 
the  Exchange  believes  that  the  proposed 
rule  change  is  consistent  with  section  6 
of  the  Act**  in  general,  and  in  particular, 
with  section  6(b)(5), ^  in  that  it  is 
designed  to  promote  just  and  equitable 
principles  of  trade,  as  well  as  to  protect 
investors  and  the  public  interest. 

B  Self-Regulatory  ()rfi;anization's 
Statement  nn  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  propcjsed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purpo.ses  of  the  Act. 
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C  Self-Regulatory-  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

The  Exchange  did  not  receive  any 
written  comments  on  the  proposed  rule 
change. 

III.  Commission's  Findings  and  Order 
Granting  Accelerated  Approval  of  the 
Proposed  Rule  Change 

The  Commission  has  reviewed  the 
Phlx's  proposed  rule  change  and  finds, 
for  the  reasons  set  forth  below,  that  the 
proposal  is  consistent  with  the 
requirements  of  section  6  of  the  Act " 
and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange.  Specifically,  the 
Commission  believes  the  proposal  is 
consistent  with  section  6(b)(5)  of  the 
Act.'*  because  it  promotes  just  an 
equitable  principles  of  trade,  removes 
impediments  to  and  perfects  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and 
protects  investors  and  the  public 
interest,  by  permitting  persons  serving 
as  committee  members  and  directors  for 
the  Exchange  to  receive  mandatory 
indemnification  and  insurance  coverage 
as  provided  in  the  Exchange's  By- 
Laws.'" 

The  Commission  finds  that  the  PhLx's 
proposed  rule  change  will  correct  the 
Phlx's  inadvertent  omission  of  persons 
serving  as  directors  and  committee 
members  for  the  Exchange  from  its 
indemnification  and  insurance 
provisions,  thus  clarifying  the 
Exchange's  original  intentions.  The 
Commission  also  supports  the  Phlx's 
goal  of  attracting  qualified  candidates  to 
serve  as  Governors,  directors,  committee 
members  and/or  agents  for  the 
Exchange,  to  participate  in  Exchange 
Governance,  and  to  represent  the 
exchange  on  the  boards  or  other 
committees  and  entities. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
(SR-Phlx -00-40)  prior  to  the  thirtieth 
day  af^er  the  date  of  publication  of 
notice  thereof  in  the  Federal  Register. 
Specifically,  the  Commission  notes  that 
other  exchanges,  the  National 
Association  of  Securities  Dealers 
Regulation.  Inc.  ("NASD  Regulation") 
and  the  Nasdaq  Stock  Market.  Inc. 
("Nasdaq  ")  have  similar 
indemnification  and  insurance 


provisions.' '  The  Commission  also 
notes  that  the  proposed  rule  change 
concerns  issues  that  previously  have 
been  the  subject  of  a  full  comment 
period  pursuant  to  section  19fb)  of  the 
Act.'-  Accordingly,  the  Commission 
believes  that  there  is  good  cause, 
consistent  with  section  6(b)(5)  and  19(b) 
of  the  Act."  to  approve  the  proposal  on 
an  accelerated  basis. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW, 
Washington.  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
comnyinications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-Phlx-00-40  and  should  be 
submitted  by  June  29,  2000. 

V.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,'*  that  the 
proposed  rule  change  is  hereby 
approved  on  an  accelerated  basis. 

For  the  Commission,  by  the  Division 
of  Market  Regulation,  pursuant  to 
delegated  authority.'* 

Margaret  H.  McFarland, 

Deputy  Secretary. 
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SOCIAL  SECURITY  ADMINISTRATION 

Agency  Information  Collection 
Activities:  Proposed  Request  and 
Comment  Request 

In  compliance  with  Public  Law  104- 
13.  the  Paperwork  Reduction  Act  of 
1995,  SSA  is  providing  notice  of  its 
information  collections  that  require 
submission  to  the  Office  of  Management 
and  Budget  (OMB).  SSA  is  soliciting 
comments  on  the  accuracy  of  the 
agency's  burden  estimate;  the  need  for 
the  information;  its  practical  utility; 
ways  to  enhance  its  quality,  utility  and 
clarity;  and  on  ways  to  minimize  burden 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

The  information  collections  listed 
below  will  be  submitted  to  OMB  within 
60  days  from  the  date  of  this  notice. 
Therefore,  comments  and 
recommendations  regarding  the 
information  collections  would  be  most 
useful  if  received  by  the  Agency  within 
60  days  from  the  date  of  this 
publication.  Comments  should  be 
directed  to  the  SSA  Reports  Clearance 
Officer  at  the  address  listed  at  the  end 
of  the  notice.  You  can  obtain  a  copy  of 
the  collection  instrument  by  calling  the 
SSA  Reports  Clearance  Officer  on  (410) 
965-4145,  or  by  writing  to  him. 

1 .  State  Vocational  Rehabilitation 
Agency  Claim  (SSA-J99-U2)  and 
Subpart  V — Payments  for  Vocational 
Rehabilitation  Services,  20  CFR  Sections 
404.2104.  404.2108,  404.2113,  404.2117, 
404.2121,  416.2204,  416.2208,  416.2213 
and  416.2217—0960-0310.  The 
information  collected  on  Form  SSA- 
199-U2  and  through  these  ciurent  rules 
is  used  by  the  Social  Security 
Administration  (SSA)  to  determine  if 
State  vocational  rehabilitation  agencies 
are  providing  appropriate  services, 
including  referrals  when  necessary,  and 
whether  those  claims  for  services 
should  be  paid.  The  respondents  are  the 
80-100  State  vocational  rehabilitation 
agencies  and  alternate  participants  who 
offer  vocational  and  employment 
services  for  SSA  beneficiaries. 

Number  of  Respondents:  80-100. 

Frequency  of  Response:  On  occasion. 

Number  of  Responses:  16,300. 

Average  Burden  Per  Response:  Varies 
from  23  minutes  to  4  hours. 

Estimated  Annual  Burden:  9,048 
hours. 

2.  SSA/DDS  Cost-Effectiveness 
Measurement  System  (CEMS)  Data 
Reporting  Form — 0960-0384.  Form 
SSA-1461  is  used  by  SSA  to  collect  data 
necessary  for  detailed  analysis  and 
evaluation  of  costs  incurred  by  State 
Disability  Determination  Services 


(DDS's)  in  making  determinations  of 
disability.  The  data  are  also  used  in 
determining  funding  levels  for  each 
DDS.  The  respondents  are  State  DDS's 
that  collect  data  for  cost  analysis  and 
evaluation. 

Number  of  Respondents:  52. 

Frequency  of  Response:  4. 

Average  Burden  Per  Response:  6 
hours. 

Estimated  Annual  Burden:  1,248 
hoiirs. 

Social  Security  Administration, 
DCFAM,  Attn:  Frederick  W. 
Brickenkamp,  l-A-21  Operations  Bldg. 
6401  Security  Blvd..  Baltimore,  MD 
21235. 

Dated:  June  2.  2000. 

Frederick  W.  Brickenkamp, 

Reports  Clearance  Officer.  Social  Security 
Administration. 

(FR  Doc.  00-14445  Filed  6-7-00:  8:45  am) 
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OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

[Docket  No.  WTO/D-196] 

WTO  Consultations  Regarding 
Argentina— Patent  and  Test  Data 
Protection 

agency:  Office  of  the  United  States 

Trade  Representative. 

ACTION:  Notice:  request  for  comments. 

SUMMARY:  The  Office  of  the  United 
States  Trade  Representative  (USTR)  is 
providing  notice  that  on  May  30.  2000. 
the  United  States  requested 
consultations  with  Argentina  under  the 
Marrakesh  Agreement  Establishing  the 
World  Trade  Organization  (WTO), 
regarding  Argentina's  failure  to  fully 
implement  its  obligations  under  the 
Agreement  on  Trade-Related  Aspects  of 
Intellectual  Property  Rights  (TRIPS 
Agreement)  with  respect  to  its  legal 
regimes  governing  patents  and  data 
protection.  The  United  States  considers 
Argentina's  patent  and  data  protection 
regimes  to  be  inconsistent  with  its 
obligations  under  the  TRIPS  Agreement, 
including  Articles  27,  28,  31,  34.  39.  50. 
62,  65  and  70  of  the  Agreement. 
Pursuant  to  Article  4.3  of  the  WTO 
Dispute  Settlement  Understanding 
(DSU),  such  consultations  are  to  take 
place  within  a  period  of  30  days  from 
the  date  of  the  request,  or  within  a 
period  otherwise  mutually  agreed 
between  the  United  States  and 
Argentina.  USTR  invites  written 
comments  from  the  public  concerning 
the  issues  raised  in  this  dispute. 
DATES:  Although  USTR  will  accept  any 
comments  received  during  the  course  of 


the  dispute  settlement  proceedings, 
comments  should  be  submitted  on  or 
before  July  28,  2000,  to  be  assured  of 
timely  consideration  by  USTR. 
ADDRESSES:  Submit  comments  to  Sandy 
McKinzy,  Monitoring  and  Enforcement 
Unit.  Office  of  the  General  Counsel. 
Room  122.  Office  of  the  United  States 
Trade  Representative,  600  17th  Street. 
N.W..  Washington.  D.C.  20508.  Attn: 
Argentina — Patent  and  Test  Data 
Protection  Dispute:  Telephone:  (202) 
395-3582. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  Kho.  Assistant  General 
Counsel,  Office  of  the  United  States 
Trade  Representative,  600  17th  Street. 
N.W..  Washington.  D.C,  (202)  395- 
3581. 

SUPPLEMENTARY  INFORMATION:  Section 
127(b)  of  the  Uruguay  Round 
Agreements  Act  (URAA)  (19  U.S.C. 
3537(b)(1))  requires  that  notice  and 
opportunity  for  comment  be  provided 
after  the  United  States  submits  or 
receives  a  request  for  the  establishment 
of  a  WTO  dispute  settlement  panel. 
Consistent  with  this  obligation,  but  in 
an  effort  to  provide  additional 
opportunity  for  comment.  USTR  is 
providing  notice  that  consultations  have 
been  requested  pursuant  to  the  WTO 
Dispute  Settlement  Understanding.  If 
such  consultations  should  fail  to  resolve 
the  matter  and  a  dispute  settlement 
panel  is  established  pursuant  to  the 
DSU.  such  panel,  which  would  hold  its 
meetings  in  Geneva,  Switzerland,  would 
be  expected  to  issue  a  report  on  its 
findings  and  recommendations  within 
six  to  nine  months  after  it  is  established. 

Major  Issues  Raised  by  the  United 
States 

On  May  6,  1999.  the  United  States 
filed  a  consultation  request  (WT/DSl  71/ 
1)  regarding  Argentina's  failure  to 
provide  a  system  of  exclusive  marketing 
rights  for  pharmaceutical  products,  and 
to  ensure  that  changes  in  its  laws  and 
regulations  do  not  result  in  a  lesser 
degree  of  consistency  with  the 
provisions  of  the  TRIPS  Agreement. 
Consultations  were  held  on  June  15. 
1999  and  again  on  July  27.  1999.  On 
May  30.  2000.  the  United  States 
supplemented  its  claims  in  this  dispute 
with  additional  concerns  that  have 
arisen  as  a  result  of  Argentina's  failure 
to  fully  implement  its  remaining  TRIPS 
obligations  that  came  due  on  January  1 . 
2000.  These  new  concerns  relate  to 
Argentina's  regimes  governing  patents 
in  Law  24,481  (as  amended  bv  Law 
24,572),  Law  24.603.  and  Decree  260/96; 
and  data  protection  in  Law  24.766  and 
Regulation  440/98,  and  in  other  related 
statutes  and  regulations.  Specifically. 
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tli»'  United  vStatcs  believes  that,  in 
addition  to  the  previous  claims. 
.Kri^entina: 

•  Fails  to  protect  against  unfair 
cornnien.ial  ust-  of  undis(  losed  test  or 
other  data,  submitted  as  a  requirement 
for  market  approval  of  pharmai  eutical 
or  agricultural  chemical  products. 

•  Improperlv  excludes  certain  subject 
matter,  indudini;  mii  ro-organisms.  from 
patentability; 

•  Fails  to  provide  prompt  .md 
effective  provisional  measures.  suc:h  as 
preliminary  injunctions,  for  purposes  of 
preventing  infringements  of  patent 
rights  from  occurring; 

•  Denies  certain  exi  lusive  rights  for 
patents,  such  as  the  pr(ite{:tii)n  of 
produc:ts  produced  by  patented 
processes  and  the  right  of  importation: 

•  Fails  to  provide  certain  safeguards 
for  the  granting  of  compulsorv  licenses. 
int:luding  timing  and  )ustifi(;ation 
safeguards  for  compulsory  licenses 
granted  on  the  basis  of  inadequate 
working; 

•  Imprfiperlv  limits  the  authoritv  of 
its  judiciarv  to  shift  the  burden  of  proof 
in  c:ivil  proceedings  involving  the 
infringements  of  process  patent  right.s; 
and 

•  Place.s  impermissible  limitations  on 
certain  transitional  patents  so  as  to  limit 
the  exclusive  rights  (.(inferred  bv  thest! 
patents,  and  to  denv  the  opportunity  for 
patentees  to  amtmd  pending 
applications  in  order  to  claim  certain 
(enhanced  prot»M:tion  provided  bv  the 
TKIF\S  .Xgreement 

,-\s  sucn.  these  new  concerns  appear 
to  be  inconsistent  with  Argentina's 
obligations  under  the  TRIPS  Agreement, 
including  Articles  27,  2H,  :U.  34,  M.  50. 
t>2.  f).^).  and  7()  of  the  Agreement 

Public  Comment:  Requirements  for 
Submissions 

Interested  persons  are  invited  to 
submit  written  comments  con(. turning 
the  issues  raised  in  the  dispute 
Comments  must  be  in  English  and 
provided  in  fifteen  copies  A  person 
requesting  that  information  contained  in 
a  comment  submitted  by  that  person  be 
treated  as  confidential  business 
information  must  certify  that  such 
information  is  businfvss  confidential  and 
would  not  customarilv  be  released  to 
the  public  by  the  commenler 
Confidential  business  information  must 
bti  clearlv  marked  "BUSINESS 
CONFIDENTIAL"  in  a  contrasting  color 
ink  at  the  top  of  each  page  of  each  copy. 

Information  or  advice  contained  in  a 
comment  submitted,  other  than  business 
c:onridential  information,  mav  be 
determined  bv  USTR  to  be  confidential 
in  accordance  with  sec:tion  1.35(g)(2)  of 
the  Trade  Act  of  1974  (19  U.S.C. 


2155(g)(2))  If  the  submitter  believes  that 
information  or  advice  may  qualify  as 
such,  the  submitter — 

(1 )  Must  sn  designate  the  information 
iir  advice: 

(2)  Must  clearlv  mark  the  material  as 
•  SUBMITTED  IN  CONFIDENCE"  in  a 
contrasting  color  ink  at  the  top  of  each 
page  of  each  copy;  and 

(.3)  Is  encouraged  to  provide  a  non- 
( onfidential  summary  of  the 
information  or  advice. 

Pursuant  to  section  127(3)  of  the 
URAA  (19  use.  3537(e)).  USTR  will 
maintain  a  file  on  this  dispute 
settlement  proceeding.  act:essible  to  the 
public,  in  the  USTR  Reading  Room: 
Room  101.  Office  of  the  United  States 
Trade  Representative.  600  17th  Street, 
N\V  .  Washington.  DC  2050H.  The  public 
file  will  includt!  a  listing  of  any 
comments  receiveil  bv  USTR  from  the 
public  with  respect  to  the  dispute;  if  a 
dispute  settlement  panel  is  convened, 
the  U.S.  submissions  to  that  panel,  the 
submissions,  or  non-confidential 
summaries  of  submissions,  to  the  panel 
received  from  other  participants  in  the 
dispute,  as  well  as  tlie  report  of  the 
panel;  and.  if  applicable,  the  report  of 
the  Appellate  Bodv.  An  appointment  to 
review  the  public  file  (Docket  WTO/D- 
19»i.  Argentina — Patent  and  Test  Data 
Protection  Dispute)  mav  be  made  bv 
calling  Brenda  Webb,  (202)  395-6l'8b, 
The  USTR  Reading  Room  is  open  to  the 
public  from  9:30  am,  to  12  noon  and  1 
p  m.  to  4  p,m,,  Monday  through  Friday. 

.•\.  |anp  Bradley. 

.  \ssi\(ij;i(  (  nitt'd  Stall's  Inidf  HrprfsrnUitn  c 

lor  Munilonnfi  and  Enforcement. 

IKK  Dm.    ()0-14-)1II  Fil.-ii  r>-~-0().  H  4.1  ami 
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OFRCE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

[Docket  No.  WTQ/D-199] 

\ArrO  Consultation  Regarding  Brazil — 
Patent  Protection 

agency:  Office  of  the  United  States 

Tradt^  Representative 

ACTION:  Notice;  request  for  comments. 


SUMMARY:  The  Office  of  the  United 
States  Trade  Representative  (USTR)  is 
providing  notice  that  on  May  31.  2000, 
the  United  States  requested  consultants 
with  Brazil  under  the  Marrakesh 
Agreement  Establishing  the  World 
Trade  Organization  (WTO),  regarding 
provisions  in  Brazil's  patent  regime  that 
establish  a  "local  working  "  requirement 
for  the  enjoyment  of  exclusive  patent 
rights  that  can  only  be  satisfied  by  the 
l(K;al  production — and  not  the 


importation — of  the  patented  subject 
matter  The  United  States  considers  that 
such  a  requirement  is  inconsistent  with 
Brazil's  obligations  under  Articles  27 
and  28  of  the  Trade-Related  Aspects  of 
Intellectual  Property  Rights  (TRIPS 
Agreement),  and  Article  III  of  the 
(General  Agreement  on  Tariffs  and  Trade 
1994  (GATT  1994).  Pursuant  to  Article 
4.3  of  the  WTO  Dispute  Settlement 
Understanding  (DSU).  such 
consultations  are  to  take  place  within  a 
period  of  30  days  from  the  date  of  the 
rtHquest,  or  within  a  period  otherwise 
mutually  agreed  between  the  United 
States  and  Brazil.  USTR  invites  written 
comments  from  the  public  concerning 
the  issues  raised  on  this  dispute. 
DATES:  Although  USTR  will  accept  any 
comments  received  during  the  course  of 
the  dispute  settlement  proceedings, 
comments  should  be  submitted  on  or 
before  )uly  28,  2000,  to  be  assured  of 
timely  consideration  by  USTR. 
ADDRESSES:  Submit  comments  to  Sandy 
McKinzy.  Monitoring  and  Enforcement 
Unit.  Office  of  the  General  Counsel, 
Room  122,  Office  of  the  United  States 
Trade  Representative,  600  17th  Street. 
N.W...  Washington,  DC,  20508,  Attn: 
Brazil — Patent  Protection  Dispute. 
Telephone:  (202)  395-3582. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  Kho.  Assistant  General 
C'ounsel.  Office  of  the  United  States 
Trade  Representative.  600  17th  Street. 
N.W..  Washington.  DC,  (202)  395-3581. 
SUPPLEMENTARY  INFORMATION:  Section 
127(b)  of  the  Uruguay  Round 
Agreements  Act  (URAA)  (19  U.S.C. 
3537(b)(1))  requires  that  notice  and 
opportunity  for  comment  be  provided 
after  the  United  States  submits  or 
r€H:eives  a  request  for  the  establishment 
of  a  WTO  dispute  settlement  panel. 
Consi.stent  with  this  obligation,  but  in 
an  effort  to  provide  additional 
opportunity  for  comment,  USTR  is 
providing  notice  that  consultations  have 
been  requested  pursuant  to  the  WTO 
Dispute  Settlement  Understanding.  If 
such  consultations  should  fail  to  resolve 
the  matter  and  a  dispute  settlement 
panel  is  established  pursuant  to  the 
DSU.  such  panel,  which  would  hold  its 
meetings  in  Geneva,  Switzerland,  would 
be  expected  to  issue  a  report  on  its 
findings  and  recommendations  within 
six  to  nine  months  after  it  is  established. 

Ma)or  Issues  Raised  by  the  United 
States 

Although  Brazil  has  a  largely  WTO- 
consistent  patent  regime  that  has  been 
in  place  for  some  time,  there  remains  a 
longstanding  difference  of  views 
between  the  United  States  and  Brazil 
over  a  narrow  provision  in  the  TRIPS 


Agreement  that  the  United  States 
considers  Brazil  to  be  violating. 
Specifically,  the  United  States  is 
concerned  about  provisions  of  Brazil's 
1996  industrial  property  law  (Law  No. 
9,279  of  May  14,  1996;  effective  may 
1997)  and  other  related  statutes  and 
regulations,  which  establish  a  "local 
working  "  requirement  for  the 
enjoyment  of  exclusive  patent  rights 
that  can  only  be  satisfied  by  the  local 
production — and  not  the  importation — 
of  the  patented  subject  matter. 

Brazil's  "local  working"  requirement 
stipulates  that  a  patent  shall  be  subject 
to  compulsory  licensing  if  the  subject 
matter  of  the  patent  is  not  'worked"  in 
the  territory  of  Brazil.  Brazil  then 
explicitly  defines  "failure  to  be 
worked"as  "failure  to  manufacture  or 
incomplete  manufacture  of  the 
product,"  or  "failure  to  make  full  use  of 
the  patented  process."  The  United 
States  considers  that  such  a  requirement 
is  inconsistent  with  Brazil's  obligations 
under  Articles  27  and  28  of  the  TRIPS 
Agreement,  and  Article  III  of  the  GATT 
1994. 

Having  been  unable  to  resolve  this 
difference  over  the  past  five  years,  the 
United  States  decided  to  resort  to  WTO 
dispute  settlement  procedures  and  on 
May  31,  2000,  requested  consultations 
with  Brazil. 

Public  Comment:  Requirements  for 
Submissions 

Interested  persons  are  invited  to 
submit  written  comments  concerning 
the  issues  raised  in  the  dispute. 
Comments  must  be  in  English  and 
provided  in  fifteen  copies.  A  person 
requesting  that  information  contained  in 
a  comment  submitted  by  that  person  be 
treated  as  confidential  business 
information  must  certify  that  such 
information  is  business  confidential  and 
would  not  customarily  be  released  to 
the  public  by  the  commenter. 
Confidential  business  information  must 
be  clearly  marked  "BUSINESS 
CONFIDENTIAL"  in  a  contrasting  color 
ink  at  the  top  of  each  page  of  each  copy. 

Information  or  advice  contained  in  a 
comment  submitted,  other  than  business 
confidential  information,  may  be 
determined  by  USTR  to  be  confidential 
in  accordance  with  section  135(g)(2)  of 
the  Trade  Act  of  1974  (19  U.S.C. 
2155(g)(2)).  If  the  submitter  believes  that 
information  or  advice  may  qualify  as 
such,  the  submitter — 

(1)  Must  so  designate  the  information 
or  advice; 

(2)  Must  clearly  mark  the  material  as 
"SUBMITTED  IN  CONFIDENCE"  in  a 
contrasting  color  ink  at  the  top  of  each 
page  of  each  copy;  and 


(3)  Is  encouraged  to  provide  a  non- 
confidential summary  of  the 
information  or  advice. 

Pursuant  to  section  127(e)  of  the 
URAA  (19.U.S.C.  3537(e)),  USTR  will 
maintain  a  file  on  this  dispute 
settlement  proceeding,  accessible  to  the 
public,  in  the  USTR  Reading  Room: 
Room  101,  Office  of  the  United  States 
Trade  Representative,  600  17th  Street, 
N.W.,  Washington,  D.C.  20508.  The 
public  file  will  include  a  listing  of  anv 
comments  received  by  USTR  from  the 
public  with  respect  to  the  dispute;  if  a 
dispute  settlement  panel  is  convened, 
the  U.S.  submissions  to  that  panel,  the 
submissions,  or  non-confidential 
summaries  of  submissions,  to  the  panel 
received  from  other  participants  in  the 
dispute,  as  well  as  the  report  of  the 
panel:  and,  if  applicable,  the  report  of 
the  Appellate  Body.  An  appointment  to 
review  the  pubhc  file  (Docket  WTO/D- 
199,  Brazil — Patent  Protection)  may  be 
made  by  calling  Brenda  Webb,  (202) 
395-6186.  The  USTR  Reading  Room  is 
open  to  the  public  ft'om  9:30  a.m.  to  12 
noon  and  1  p.m.  to  4  p.m.,  Monday 
through  Friciay. 

A.  Jane  Bradley, 

Assistant  United  States  Trade  Representative 
for  Monitoring  and  Enforcement. 
[PR  Doc.  00-14511  Filed  6-7-00:  8:45  am) 
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OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

[Docket  No.  WTO/D-198] 

WTO  Consultations  Regarding 
Romania's  Use  of  Minimum  Import 
Prices  for  Customs  Valuation 
Purposes 

AGENCY:  Office  of  the  United  States 

Trade  Representative. 

ACTION:  Notice;  request  for  comments. 

SUMMARY:  The  Office  of  the  United 
States  Trade  Representative  (USTR)  is 
providing  notice  that  on  May  31,  2000, 
the  United  States  requested 
consultations  with  Romania  under  the 
Marrakesh  Agreement  EstabUshing  the 
World  Trade  Organization  (WTO), 
regarding  Romania's  1997  Customs 
Code  (L141/1997)  and  Ministry  of 
Finance  General  Customs  Directive 
(Ordinance  No.  5,  4  August  1998)  and 
other  related  statutes  and  regulations. 
The  United  States  alleges  that 
Romania's  customs  code,  directives, 
regulations  and  practice  arbitrarily 
establish  minimmn  and  maximum 
import  prices  for  such  products  as  meat, 
eggs,  fruits  and  vegetables,  clothing, 
footwear,  and  certain  distilled  spirits. 


Additionally,  Romania  has  instituted 
burdensome  procedures  for 
investigating  import  prices  when  the 
C.I.F.  value  falls  below  the  minimum 
import  price.  The  United  States 
considers  that  this  practice  is 
inconsistent  with  Articles  1  through  7, 
and  12  of  the  Agreement  on  Customs 
Valuation  ("CVA"):  general  notes  1.  2. 
and  4  of  Annex  1  of  the  CVA:  Articles 
II.  X.  and  XI  of  the  GATT  1994:  Article 
4.2  of  the  Agreement  on  Agriculture; 
and  Articles  2  and  7  of  the  Agreement 
of  Textiles  and  Clothing.  Pursuant  to 
Article  4.3  of  the  WTO  Dispute 
Settlement  Understanding  ("DSU"), 
such  consultations  are  to  take  place 
within  a  period  of  30  days  from  the  date 
of  the  request,  or  within  a  period 
otherwise  mutually  agreed  between  the 
United  States  and  Romania.  USTR 
invites  written  conunents  from  the 
public  concerning  the  issues  raised  in 
this  dispute. 

DATES:  Although  the  USTR  will  accept 
any  comments  received  during  the 
course  of  the  dispute  settlement 
proceedings,  comments  should  be 
submitted  on  or  before  Julv  31  to  be 
assured  of  timely  consideration  by 
USTR. 

ADDRESSES:  Submit  comments  to  Sandy 
McKinzy,  Monitoring  and  Enforcement 
Unit,  Office  of  the  General  Counsel, 
Room  122,  Office  of  the  United  States 
Trade  Representative,  600  17th  Street, 
N.W.,  Washington.  D.C,  20508.  Attn: 
Romania  Customs  Valuation  Dispute. 
Telephone:  (202)  395-3581. 
FOR  FURTHER  INFORMATION  CONTACT: 
Melida  N.  Hodgson,  Associate  General 
Counsel,  Office  of  the  United  States 
Trade  Representative,  600  17th  Street 
N.W.,  Washington,  D.C,  (202)  395- 
3582. 

SUPPl£MENTARY  INFORMATION:  Section 
127(b)  of  the  Uruguay  Round 
Agreements  Act  (URAA)  (19  U.S.C. 
3537(b)(1))  requires  that  notice  and 
opportunity  for  comment  be  provided 
after  the  United  States  submits  or 
receives  a  request  for  the  establishment 
of  a  WTO  dispute  settlement  panel. 
Consistent  with  this  obligation,  but  in 
an  effort  to  provide  additional 
opportunity  for  comment,  USTR  is 
providing  notice  that  consultations  have 
been  requested  pursuant  to  the  WTO 
Dispute  Settlement  Understanding.  If 
such  consultations  should  fail  to^resolve 
the  matter  and  a  dispute  settlement 
panel  is  established  pursuant  to  the 
DSU,  such  panel,  which  would  hold  its 
meeting  in  Geneva,  Switzerland,  would 
be  expected  to  issue  a  report  on  its 
findings  and  recommendations  within 
six  to  nine  months  after  it  is  established. 
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Major  Issues  Raised  by  the  United 
States 

The  Agreement  on  Customs  Vahiation 
sets  forth  a  clear  hierarchy  for  th*? 
determination  of  the  customs  vaiur;  of 
imported  goods,  and  in  no  case  may  the 
customs  value  be  determined  on  the 
basis  of  a  minimum  price  (Articles  1 
through  7).  Romania's  customs  code, 
directives  and  regulations  arbitrarily 
establish  minimum  and  maximum 
import  prices  for  such  products  as  meat, 
eggs,  fruits  and  vegetables,  clothing, 
footwear,  and  certain  distilled  spirits. 
Additionally.  Romania  has  instituted 
burdensome  procedures  for 
investigating  import  prices  when  the 
C.I.F.  value  falls  below  the  minimum 
import  price. 

Therefore,  on  May  31,  2000.  the 
United  States  requested  consultations 
with  Romania  under  certain  WTO 
agreements  regarding  Romania's 
customs  valuation  practices.  Romania's 
customs  valuation  regime  utilizes 
unpublished  arbitrary  minimum  import 
prices  to  supplant  the  valuation 
methodology  established  in  Articles  1 
through  7  of  the  CVA.  and  therefore 
appears  to  be  inconsistent  with  that 
Agreement.  Furthermore,  if  an 
importer's  declared  value  falls  below 
the  set  minimum  price,  a  "guarantee"  is 
required  based  on  the  difference 
between  the  declared  value  and  the 
minimum  price  The  use  of  this 
guarantee  operates  as  a  rejection  of  the 
dec;lared  value  in  a  manner  inconsistent 
with  Articles  1  through  7  of  the  (IVA 
and.  in  practice,  a  refund  is  not  given 
to  importers  that  established  the 
correctness  of  the  declared  value.  The 
United  States'  consultation  re(juest  al.so 
alleges  that  Romania's  customs  regime 
is  inconsistent  with  general  notes  1,  2. 
and  4  of  Annex  1  of  the  (;VA:  Articles 
11.  .X,  and  XI  of  the  CATT  1444;  Article 
4.2  of  the  Agreement  on  Agriculture. 
and  Articles  2  and  7  of  the  Agreement 
on  Textiles  and  Clothing 

Public  Comment:  Requirements  for 
SubmLssions 

Interested  persons  are  invited  to 
submit  written  comments  concerning 
the  issues  raised  in  the  dispute. 
Comments  must  be  in  English  and 
provided  in  fifteen  lopies.  A  person 
requesting  that  information  contained  in 
a  comment  submitted  hv  that  person  be 
treated  as  confidential  business 
information  must  c:ertify  that  such 
information  is  business  confidential  and 
would  not  customarilv  be  released  to 
the  public  by  the  cornmenter 
Confidential  business  information  must 
be  clearly  marked  'BUSINESS 


CONFIDENTIAL"  in  a  contrasting  color 
ink  at  the  top  of  each  page  of  each  copy. 

Infcjrmation  or  advice  contained  in  a 
comment  submitted,  other  than  business 
confidential  information,  may.be 
determined  by  USTR  to  be  confidential 
in  accordance  with  .section  135(g)(2)  of 
the  Trade  Act  of  1974  (19  U.S.C. 
2155(g)(2)).  If  the  submitter  believes  that 
information  or  advice  may  qualify  as 
such,  the  submitter — 

(1)  Must  so  designate  the  information 
or  advice; 

(2)  Must  clearly  mark  the  material  as 
"SUBMITTED  IN  CONFIDENCE"  in  a 

contrasting  color  ink  at  the  top  of  each 
page  of  each  copy;  and 

(3)  Is  encouraged  to  provide  a  non- 
confidential summary  of  the 
information  or  advice. 

Pursuant  to  section  127(e)  of  the 
URAA  (19  use.  3537(e)).  USTR  will 
maintain  a  file  on  this  dispute 
settlement  proceeding,  accessible  to  the 
public,  in  the  USTR  Reading  Room: 
Room  101.  Office  of  the  United  States 
Trade  Representative.  600  17th  Street. 
N  W  .  Washington.  DC.  20508.  The 
public  file  will  include  a  listing  of  any 
comments  received  by  USTR  from  the 
public  with  respect  to  the  dispute:  if  a 
dispute  settlement  panel  is  convened, 
the  US  submission  to  that  panel,  the 
submissions,  or  non-confidential 
summaries  of  submissions,  to  the  panel 
received  from  other  participants  in  the 
dispute,  as  well  as  the  report  of  the 
panel;  and.  if  applicable,  the  report  of 
the  Appellate  Bodv  An  appointment  to 
review  the  public  file  (Docket  WTO/D- 
198.  Romania  Customs  "Valuation 
Dispute)  mav  be  made  by  calling  Brenda 
Webb.  (202)  395-6186  the  USTR 
Reading  Room  is  open  to  the  public 
from  9:30  am  to  12  noon  and  1  p.m. 
to  4  p  m.,  Monday  through  Friday. 

.\.  lane  Bradley. 

-Us/.s/ant  ( 'nitfti  StatfS  Trade  Reprfsentativp 

tar  \ti)niti>nnii  tind  Fntont-mfnt 

;iK  l)<i(    OO-HilJ  Kiled  »>-7-00;  8:45  dm| 

BILLING  CODE  3190-01-M 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

[Docket  No.  WTO/D-197] 

WTO  Consultations  Rsgarding  Brazil 
Customs  Valuation  Regime 

AGENCY:  ()ffi(.e  of  the  United  States 

Trade  Representative. 

ACTION:  Notice;  request  for  comments. 

SUMMARY:  The  Office  of  the  United 
States  Trade  Representative  (USTR)  is 
providing  notice  that  on  May  31.  2000. 
the  United  States  requested  WTO 


consultations  with  Brazil  regarding  its 
system  for  verification  of  the  declared 
values  of  imported  goods,  such  as  textile 
products.  Brazil  uses  minimum 
reference  prices  both  as  a  requirement  to 
obtain  import  licenses  and/or  as  a  base 
requirement  for  import.  In  practice,  this 
system  works  to  prohibit  the  import  of 
products  with  declared  values  below 
established  minimum  prices,  and.  as 
such,  appears  to  violate  provisions  of 
the  Agreement  on  Customs  Valuation; 
the  GATT  1994;  the  Agreement  on 
Import  Licensing  Procedures;  the 
Agreement  on  Textiles  and  Clothing; 
and  the  Agreement  on  Agriculture. 
Pursuant  to  Article  4.3  of  the  WTO 
Dispute  Settlement  Understanding 
("DSU").  such  consultations  are  to  take 
place  within  a  period  of  30  days  from 
the  date  of  the  request,  or  within  a 
period  otherwise  mutually  agreed 
between  the  United  States  and  Brazil. 
USTR  invites  written  comments  from 
the  public  concerning  the  issues  raised 
in  this  dispute. 

DATES:  Although  the  USTR  will  accept 
any  comments  received  during  the 
course  of  the  dispute  settlement 
proceedings,  comments  should  be 
submitted  on  or  before  July  31,  2000  to 
be  assured  of  timely  consideration  by 
USTR. 

ADDRESSES:  Submit  comments  to  Sandy 
McKinzy.  Monitoring  and  Enforcement 
Unit.  Office  of  the  General  Counsel. 
Room  122,  Office  of  the  United  States 
Trade  Representative.  600  17th  Street. 
NW..  Washington.  DC.  20508.  Attn: 
Brazil  Customs  Valuation  Dispute. 
Telephone:  (202)  395-3582. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  ).  Ross.  Associate  General 
Counsel.  Office  of  the  United  States 
Trade  Representative,  600  17th  Street. 
NW.,  Washington,  DC,  (202)  395-3581. 
SUPPLEMENTARY  INFORMATION:  Section 
127(b)  of  the  Uruguay  Round 
Agreements  Act  (URAA)  (19  U.S.C. 
3537(b)(1))  requires  that  notice  and 
opportunity  for  comment  be  provided 
after  the  United  States  submits  or 
receives  a  request  for  the  establishment 
of  a  WTO  dispute  settlement  panel. 
Consistent  with  this  obligation,  but  in 
an  effort  to  provide  additional 
opportunity  for  comment.  USTR  is 
providing  notice  that  consultations  have 
been  requested  pursuant  to  the  WTO 
Dispute  Settlement  Understanding.  If 
such  consultations  should  fail  to  resolve 
the  matter  and  a  dispute  settlement 
panel  is  established  pursuant  to  the 
DSU,  such  panel,  which  would  hold  its 
meetings  in  Geneva,  Switzerland,  would 
be  expected  to  issue  a  report  on  its 
findings  and  recommendations  within 
six  to  nine  months  after  it  is  established. 


Major  Issues  Raised  by  the  United 
States 

On  February  13.  1998.  Brazil 
established  under  Decree  No.  2.498/98 
and  other  related  statutes  and 
regulations  a  system  to  verify  the 
declared  values  of  imported  goods.  In 
practice,  however.  Brazil  utilizes  this 
verification  system — in  conjunction 
with  non-automatic  import  licensing 
procedures — to  prohibit  or  restrict  the 
import  of  products  with  declared  values 
below  the  minimum  prices.  This 
situation  appears  inconsistent  with 
Articles  1  through  7,  and  12  of  the 
Agreement  on  Customs  Valuation; 
general  notes  1,2.  and  4  of  Annex  1  of 
the  Agreement  on  Customs  Valuation; 
Articles  II  and  XI  of  the  GATT  1994; 
Articles  1  and  3  of  the  Agreement  on 
Import  Licensing  Procedures;  Articles  2 
and  7  of  the  Agreement  on  Textiles  and 
Clothing;  and  Article  4.2  of  the 
Agreement  on  Agriculture. 

Public  Comment:  Requirements  for 
Submissions 

Interested  persons  are  invited  to 
submit  written  comments  concerning 
the  issues  raised  in  the  dispute. 
Comments  must  be  in  English  and 
provided  in  fifteen  copies.  A  person 
requesting  that  information  contained  in 
a  comment  submitted  by  that  person  be 
treated  as  confidential  business 
information  must  certify  that  such 
information  is  business  confidential  and 
would  not  customarily  be  released  to 
the  public  by  the  commenter. 
Confidential  business  information  must 
be  clearly  marked  "BUSINESS 
CONFIDENTIAL"  in  a  contrasting  color 
ink  at  the  top  of  each  page  of  each  copy. 

Information  or  advice  contained  in  a 
comment  submitted,  other  than  business 
confidential  information,  may  be 
determined  by  USTR  to  be  confidential 
in  accordance  with  section  135(g)(2)  of 
the  Trade  Act  of  1974  (19  U.S.C. 
2155(g)(2)).  If  the  submitter  believes  that 
information  or  advice  may  qualify  as 
such,  the  submitter — 

(1)  Must  so  designate  the  information 
or  advice; 

(2)  Must  clearly  mark  the  material  as 
"SUBMITTED  IN  CONFIDENCE"  in  a 
contrasting  color  ink  at  the  top  of  each 
page  of  each  copy;  and 

(3)  Is  encouraged  to  provide  a  non- 
confidential summary  of  the 
information  or  advice. 

Pursuant  to  section  127(e)  of  the 
URAA  (19  U.S.C.  3537(e)).  USTR  will 
maintain  a  file  on  this  dispute 
settlement  proceeding,  accessible  to  the 
public,  in  the  USTR  Reading  Room: 
Room  101,  Office  of  the  United  States 
Trade  Representative.  600  17th  Street. 
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NW..  Washington.  DC  20508.  The  public 
file  will  include  a  listing  of  any 
comments  received  by  USTR  from  the 
public  with  respect  to  the  dispute;  if  a 
dispute  settlement  panel  is  convened, 
the  U.S.  submissions  to  that  panel,  the 
submissions,  or  non-confidential 
summaries  of  submissions,  to  the  panel 
received  from  other  participants  in  the 
dispute,  as  well  as  the  report  of  the 
panel;  and.  if  applicable,  the  report  of 
the  Appellate  Body.  An  appointment  to 
review  the  pubUc  file  (Docket  WTO/I>- 
197,  Brazil  Customs  Valuation  Dispute) 
may  be  made  by  calling  Brenda  Webb. 
(202)  395-6186.  The  USTR  Reading 
Room  is  open  to  the  public  from  9:30 
a.m.  to  12  noon  and  1  p.m.  to  4  p.m., 
Monday  through  Friday. 

A.  Jane  Bradley. 

Assistant  United  States  Trade  Representative 

for  Monitoring  and  Enforcement. 

|FR  Doc.  00-14.513  Filed  6-7-00:  8:45  am] 

BILUNG  CODE  3190-01-P 


OFRCE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Trade  Policy  Staff  Committee; 
Solicitation  of  Public  Comments  on 
Institutional  improvements  to  ttte 
World  Trade  Organization  (WTO), 
Particularly  Witti  Respect  to  the 
Transparency  of  Its  Operations  and 
Outreach  to  Civil  Society 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Trade  Policy  Staff 
Committee  (TPSC)  is  soliciting  public 
comments  on  U.S.  objectives  and 
proposals  for  improving  the  functioning 
of  the  WTO.  particularly  with  respect  to 
its  outreach  activities  and  the 
transparency  of  its  operations,  and  in 
light  of  the  WTO's  ongoing  work 
program  and  mandated  negotiations  in 
agriculture  and  services.  Attention  is 
drawn  to  the  solicitation  of  Public 
Comments  for  the  Mandated 
Multilateral  Trade  Negotiations  on 
Agriculture  and  Services  in  the  WTO 
and  Priorities  for  Future  Market  Access 
Negotiations  on  Non-Agricultural 
Goods,  published  on  March  28,  2000 
(Volume  65.  Number  60).  That  notice 
called  for  public  comments  on  general 
as  well  as  specific  negotiating 
objectives.  The  issues  of  outreach  and 
transparency  are  on-going  matters  before 
the  WTO  and  the  subject  of  continuing 
consultations  conducted  under  the 
auspices  of  the  WTO  General  Council.  It 
is  also  anticipated  that,  like  other 
intemation  institutions,  the  WTO  will 
need  to  continue  to  consider 
appropriate  responses  to  the  challenges 


as  well  as  the  benefits  offered  by 
"globalization"  as  its  future  agenda  is 
fashioned.  The  TPSC.  therefore,  also 
welcomes  comments  on  whether  and 
how  the  WTO  might  undertake 
activities  to  ensure  that  the  social, 
environmental  and  development 
dimensions  of  continued  trade 
liberalization  are  adqquately  addressed. 
Comments  received  will  be  considered 
by  the  Executive  Branch  in  formulating 
U.S.  positions  for  these  discussions  and 
deliberations. 

DATES:  Public  comments  are  due  by  July 
10.  2000. 

ADDRESSES:  Office  of  the  United  States 
Trade  Representative.  600  17th  Street. 
NW..  Washington.  DC  20508. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Moore.  Office  of  WTO  and  Muhilateral 
Affairs,  at  (202)  395-5097,  or  Karissa 
Kovner.  Office  of  the  Environment  and 
Natiiral  Resources,  at  (202)  395-6169. 
Procedural  inquiries  concerning  the 
public  comment  process  should  be 
directed  to  Gloria  Blue.  Executive 
Secretary,  Trade  Policy  Staff  Committee. 
Office  of  the  United  States  Trade 
Representative.  (202)  395-3475. 
SUPPLEMENTARY  INFORMATION: 
Information  about  the  WTO  can  be 
obtained  via  the  WTO  website 
{vnx'w.vx'to.org)  Attention  is  also  drawn 
to  the  2000  Trade  Policy  Agenda  and 
1999  Annual  Report  of  the  President  of 
the  United  States  on  the  Trade 
Agreements  Program,  which  can  be 
found  on  USTR's  website 
[www.ustr.gov)  via  the  "What's  New" 
icon.  Chapter  2  of  the  Report  presents  a 
report  to  the  Congress  assessing  the  first 
five  years'  operation  of  the  WTO.  the 
annexes  to  which  contain  substantial 
background  information  on  the  WTO.  its 
organization  and  the  work  of  its 
Councils  and  Committees.  Also 
accessible  via  USTR's  website  are  U.S. 
submissions  made  to  the  WTO  General 
Council  as  part  of  the  preparatorv 
process  for  the  third  WTO  Ministerial 
Conference  in  December  1999. 
including  submissions  covering 
agricultural.  ser\'ices  and  non-agcultural 
market  access  as  well  as  trade  and 
sustainable  development,  trade  and  core 
labor  standards  and  WTO  institutional 
issues  (e.g..  transparency  and  openness). 
Information  about  U.S.  contributions  to 
and  participation  in  the  WTO's  1999 
High  Level  Meeting  on  Trade  and  the 
Environment  can  also  be  obtained  via 
the  "What's  New"  icon.  Finally,  the 
USTR  home  page  includes  a  recent 
communication  from  USTR  to  the 
Chairman  of  the  WTO  General  Council 
reiterating  U.S.  priorities  for  improving 
the  internal  and  external  transparency 
of  the  WTO  and  its  subsidiary  bodies. 
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The  TPSC  invites  written  comments 
from  the  pubUc  on  the  important 
institutional  issues  rai.sed  about  the 
WTO  in  terms  of  its  openness  and 
accountability,  including  its  outreach  to 
citizens.  The  Administration  has  been 
active  in  seeking  institutional 
improvements  to  the  WTO,  while 
preserving  its  intergovernmental  nature. 
For  example,  the  United  States  has 
consistently  called  for  the  WTO  to  build 
upon  past  progress  by  (i)  expanding  the 
range  of  WTO  documents  available  to 
the  public:  (ii)  strengthening  the 
guidelines  for  consultations  with  non- 
governmental organizations  (NGOs);  (iii) 
enhancing  the  WTO's  prf)gram  of 
symposia  and  consultations  on  specific 
topics  of  mutual  interest;  (iv)  expanding 
and  improving  the  use  of  Internet 
facilities  to  reach  more  stakeholders  in 
more  creative  ways;  and  (v)  broadening 
the  range  of  WT()  meetings  and  events 
that  would  be  open  to  the  public.  Last 
year,  the  United  States  specifically 
called  upon  the  WTO  membership  to 
agree  upon  methods  to  permit  the 
organizations  of  civil  society  (including 
businesses,  labor  organizations, 
agricultural  producers,  environmental 
groups,  academic  associations  and 
others)  to  observe  meetings,  as 
appropriate,  and  share  views  as  Member 
delegations  develop  policy.  The  United 
States  has  proposed  updating  the  1996 
WTO  General  (Council  Decisions  on 
Document  Derestriction  and  Relations 
with  NGOs  as  a  near  term  opportunity 
for  making  progress  in  certain  of  these 
areas,  but  additional  opportunities  and 
progress  should  be  pursued — including 
with  respect  to  opening  dispute 
settlement  panel  prrKieedings  to  public 
observation  and  clarifying  procedures 
for  acceptance  of  amicus  curiae 
submissions  from  interested  non- 
governmental parties. 

In  terms  of  dispute  settlement,  the 
United  States  has  proposed  that  the 
WTO  procedures  include  a  me<;hanism 
to  permit  non-governmental 
stakeholders  to  present  their  written 
views  on  disputes,  and  that  the  WTO 
allow  the  public  to  observe  WTO  panel 
and  appellate  proceedings.  The  United 
States  continues  to  urge  other  WTO 
Members  to  work  with  the  United  States 
to  enhance  the  transparency  of  the  WTO 
dispute  settlement  process,  through 
changes  in  the  working  procedures 
applied  in  individual  disputes,  and 
through  an  ongoing  assessment  of  the 
operation  of  the  WTO  Dispute 
Settlement  Understanding. 

The  United  States  has  taken  many 
steps  on  its  own  to  improve  the 
transparency  of  the  WTO  dispute 
settlement  process.  USTR  seeks  public 
comment,  through  a  Federal  Register 


n<jtice,  on  every  dispute  settlement 
proceeding  where  the  United  States  is  a 
party.  USTR  also  makes  its  written 
submissions  to  panels  and  the  WTO 
Appellate  Body  available  to  the  public 
as  soon  as  they  are  submitted.  The 
United  States  routinely  requests  the 
parties  to  any  WTO  case  (even  cases  in 
which  it  is  not  a  party)  to  provide  it 
with  a  copy  of  their  submissions  or  non- 
confidential summaries  for  release  to 
the  public. 

USTR  makes  WTO  panel  reports 
available  to  the  public  upon  receipt,  and 
the  WTO  makes  WTO  panel  and 
Appellate  Body  reports  available  on  the 
Internet  for  downloading  the  day  after 
thev  are  circulated  in  Geneva,  and 
sometimes  the  same  day.  This  is  also 
true  of  other  WTO  documents  regarding 
disputes.  The  consultation  requests  and 
panel  requests  in  every  dispute  are 
circulated  to  all  WTO  Members  in  all 
three  official  languages  (English,  French 
and  Spanish)  as  public  documents,  and 
immediately  put  on  the  WTO  website. 
Any  member  of  the  public  can  access 
WTO  documents  through  the  Internet 
and  follow  the  progress  of  WTO 
disputes  on  that  website.  In  this  way. 
members  of  the  public  can  find  out  from 
these  WTO  documents  that  there  will  be 
a  panel  proceeding  and  what  issues  the 
panel  will  address,  even  before  the 
panel  is  established. 

Written  Comments 

Comments  are  welcome  with  as  much 
specificity  as  the  respondent  can 
provide  on  the  range  of  opportunities 
which  should  be  sought  for  achieving 
greater  transparency  and  openness  as 
well  as  on  the  nature  of  achievements  to 
be  sought.  The  Administration  is 
particularly  interested  in  determining  if 
there  are  additional  mechanisms  that 
can  be  utilized  to  ensure  broader 
interaction  with  consumer  and  other 
parties  interested  in  developments  in 
the  WTO  and  the  trading  system.  This 
is  part  of  a  broader  dialogue  initiated  by 
the  Administration  these  issues. 
Submissions  need  not  duplicate 
submissions  provided  in  response  to  the 
March  28  solicitation  regarding 
objectives  for  the  mandated  negotiations 
in  agriculture  and  services  and  potential 
industrial  market  access  negotiation. 

Persons  submitting  written  comments 
should  provide  twenty  (20)  copies  no 
later  than  July  10,  2000  to  Gloria  Blue, 
Executive  Secretary,  Trade  Policy  Staff 
(Committee,  Office  of  the  United  States 
Trade  Representative.  Room  122.  600 
17th  Street  Northwest.  Washington.  DC 
20508.  Written  comments  submitted  in 
connection  with  this  request,  except  for 
information  granted  "business 
confidential"  status  pursuant  to  15  CFR 


2003.6.  will  be  available  for  public 
inspection  in  the  USTR  Reading  Room. 
Room  101.  Office  of  the  United  States 
Trade  Representative,  600  17th  Street. 
Northwest,  Washington,  DC.  An 
appointment  to  review  the  file  may  be 
made  by  calling  Brenda  Webb  at  202- 
395-6186.  The  Reading  Room  is  open  to 
the  public  from  10:00  a.m.  to  12  noon, 
and  from  1  p.m.  to  4  p.m..  Monday 
through  Friday. 

Business  confidential  information 
will  be  subject  to  the  requirements  of  15 
CFR  2003.6.  Any  business  confidential 
material  must  be  clearly  marked  as  such 
on  the  cover  letter  or  page  and  each 
succeeding  page,  and  must  be 
accompanied  by  a  non-confidential 
summary  thereof.  If  the  submission 
contains  business  confidential 
information,  twenty  copies  of  a  public 
version  that  does  not  contain 
confidential  information  must  be 
submitted.  A  justification  as  to  why  the 
information  contained  in  the 
submission  should  be  treated 
confidentially  must  be  included  in  the 
submission.  In  addition,  any 
submissions  containing  business 
confidential  information  must  be  clearly 
marked  "Confidetnial"  at  the  top  and 
bottom  of  the  cover  page  (or  letter)  and 
each  succeeding  page  of  the  submission. 
The  version  that  does  not  contain 
confidential  information  should  also  be 
clearly  marked  at  the  top  and  bottom  of 
each  page  "Public  Version"  or  "Non- 
Confidential." 

Carmen  Suro-Bredie, 

Chair.  Trade  Policy  Staff  Committee. 

\VR  Dor  00-14514  Filed  6-7-00:  8:45  am] 

NUJNG  COOC  3e01-01-M 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

[USCG  2000-6950] 

Information  Collection  Under  Review 
by  the  Office  of  Management  and 
Budget  (OMB):  21 1 5-061 4  and  21 1 5- 
0545 

agency:  Coast  Guard.  DOT. 
ACTION:  Request  for  comments. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
request  for  comments  announces  that 
the  Coast  Guard  has  forwarded  the  two 
Information  Collection  Reports  (ICRs) 
abstracted  below  to  OMB  for  review  and 
conunent.  Our  ICRs  describe  the 
information  that  we  seek  to  collect  from 
the  public.  Review  and  comment  by 
OMB  ensure  that  we  impose  only 
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paperwork  burdens  commensurate  with 
our  performance  of  duties. 
DATES:  Please  submit  comments  on  or 
before  July  10,  2000. 
ADDRESSES:  Please  send  comments  to 
both  (1)  the  Docket  Management  System 
(DMS),  U.S.  Department  of 
Transportation  (DOT),  room  PL— 401, 
400  Seventh  Street  SW,  Washington.  DC 
20590-0001,  and  (2)  the  Office  of 
Information  and  Regulatory  Affairs 
(OIRA),  Office  of  Management  and 
Budget  (OMB),  725  17th  Street  NW. 
Washington.  DC  20503,  to  the  attention 
of  the  Desk  Officer  for  the  USCG. 
Copies  of  the  complete  ICRs  are 
available  for  inspection  and  copying  in 
public  docket  USCG  200Q-6950  of  the 
Docket  Management  Facility  between  10 
a.m.  and  5  p.m..  Monday  through 
Friday,  except  Federal  holidays;  for 
inspection  and  printing  on  the  internet 
at  http://dms.dot.gov;  and  for  inspection 
from  the  Commandant  (G-SII-2).  U.S. 
Coast  Guard,  room  6106,  2100  Second 
Street  SW,  Washington,  DC,  between  10 
a.m.  and  4  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Davis,  Office  of  Information 
Management,  202-267-2326,  for 
questions  on  this  document;  Dorothy 
Walker,  Chief,  Documentary  Services 
Division.  U.S.  Department  of 
Transportation.  202-366-9330.  for 
questions  on  the  docket. 
SUPPt.EMENTARY  INFORMATION: 

Regulatory  History 

This  request  constitutes  the  30-day 
notice  requu-ed  by  OMB.  The  Coast 
Guard  has  already  published  (65  FR 
10143  (February  25,  2000)]  the  60-day 
notice  required  by  OMB.  That  request 
elicited  no  comments. 

Request  for  Commeuts 

The  Coast  Guard  invites  comments  on 
the  proposed  collections  of  information 
to  determine  whether  the  collections  are 
necessary  for  the  proper  performance  of 
the  functions  of  the  Department.  In 
particular,  the  Coast  Guard  would 
appreciate  comments  addressing:  (1) 
The  practical  utility  of  the  collections; 
(2)  the  accuracy  of  the  Department's 
estimated  burden  of  the  collections;  (3) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  that  is  the 
subject  of  the  collections;  and  (4)  ways 
to  minimize  the  biu-den  of  collections 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Comments,  to  DMS  or  OIRA,  must 
contain  the  OMB  Control  Numbers  of  all 
ICRs  addressed.  Comments  to  DMS 
must  contain  the  docket  number  of  this 


request,  USCG  2000-6950.  Comments  to 
OIRA  are  best  assured  of  having  their 
full  effect  if  OIRA  receives  them  30  or 
fewer  days  after  the  publication  of  this 
request. 

Information  Collection  Requests 

1.  Title:  Alteration  of  Uiu-easonable 
Obstructive  Bridges. 

OMB  Control  Number:  2115-0614. 

Type  of  Request:  Extension  of 
currently  approved  collection. 

Affected  Public:  Owners  of  bridges. 

Form(s):  N/A. 

Abstract:  The  collection  of 
information  requires  the  owner  of  a 
bridge  whose  bridge  the  Coast  Guard 
has  found  to  be  an  uru-easonable 
obstruction  to  navigation  to  prepare, 
and  submit  to  the  Coast  Guard,  general 
plans  and  specifications  of  that  bridge. 

Annual  Estimated  Burden  Hours:  The 
estimated  burden  is  120  hours  annually. 

2.  Title:  Fineincial  Responsibility  for 
Water  Pollution  (Vessels). 

OKfB  Control  Number:  2115-0545. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Vessels  operators  or 
owners  of  vessels  over  300  gross  tons. 

Forms.  CG-5585,  CG-5586.  CG-5586- 
1,  CG-5586-2.  CG-5586-3.  CG-5586-4, 
CG-5586-5. 

Abstract:  The  collection  of 
information  requires  operators  of  vessels 
over  300  gross  tons  to  submit  to  the 
Coast  Guard  evidence  of  their  financial 
responsibility  to  meet  the  maximum 
amount  of  liability  in  case  of  an  oil  spill 
or  hazardous  substance  incident. 

Annual  Estimated  Burden  Hours:  The 
estimated  burden  is  2,162  hours 
annually. 

Dated:  May  31,  2000. 
Daniel  F.  Sheehan, 

Director  of  Information  and  Technology. 
|FR  Doc.  00-14505  Filed  6-7-00:  8:45  am] 

BILLING  CODE  4010-15-U 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  OMB  Review; 
Comment  Request 

May  30,  2000. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Redaction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 


CleEirance  Officer.  Department  of  the 
Treasury,  Room  2110.  1425  New  York 
Avenue^  NW.,  Washington,  DC  20220. 
DATES:  Written  comments  should  be 
received  on  or  before  July  10,  2000  to  be 
assured  of  consideration. 

Bureau  of  the  Public  Debt  (PD) 

OMB  Number:  1535-0012. 

Form  Number:  PD  F  1455. 

Type  of  Review:  Extension. 

Title:  Request  by  Fiduciary  for 
Reissue  of  United  States  Savings  Bonds/ 
Notes. 

Description:  PD  F  1455  is  use  by 
fiduciary  to  request  distribution  of  U.S. 
Savings  Bonds/Notes  to  the  person(s) 
entitled. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
72,000. 

Estimated  Burden  Hours  Per 
Respondent:  30  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden 
Hours:  36.000  hours. 

OMB  Number:  1535-0025. 

Form  Number:  PD  F  3360. 

Type  of  Review:  Ebctension. 

Title:  Request  for  Reissue  of  United 
States  Savings  Bonds/Notes  in  the  Name 
of  a  Person  or  Persons  Other  Than  the 
Owner  (Including  Legal  Guardian, 
Custodian  for  a  Minor  Under  a  Statute. 
etc.). 

Description:  This  form  is  used  by  the 
owner  to  request  reissue  of  Savings 
Bonds/Notes  in  the  name  of  another 
person. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
50,000 

Estimated  Burden  Hours  Per 
Respondent:  10  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden 
Hours:  8,350  hours. 

OMB  Number:  1535-0032. 

Form  Number:  PD  F  3565. 

Type  of  Review:  Extension. 

Title:  Application  for  Disposition  of 
Retirement  Plan  and/or  Individual 
Retirement  Bonds  Without 
Administration  of  Deceased  Owner's 
Estate. 

Description:  This  form  is  used  by 
heirs  of  deceased  owners  of  Retirement 
Plan  and/or  Individual  Retirement 
bonds  to  request  disposition  when  no 
beneficiaries  are  designated. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
50. 

Estimated  Burden  Hours  Per 
Respondent:  20  minutes. 

Frequency  of  Response:  On  occasion. 
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Estimated  Total  Rf porting  Burden 
Hours:  17  hours. 

OMB  Number  1535-0055. 

Form  Number:  PD  F  lOSO. 

Tvpe  of  Review:  Kxtension. 

Title  Creditor's  (Consent  to  " 
Disposition  of  IJnitod  States  .Securities 
and  Related  Checks  Without 
Administration  of  Deceased  Owner's 
Estate. 

Description:  This  form  is  used  to 
obtain  creditor's  consent  to  dispose  of 
Savings  Bonds/Notes  in  Settlement  of  a 
deceased  owner's  estate  without 
administrati(m. 

Respondents:  Business  or  other  for- 
profit,  individuals  or  households. 

Estimated  Number  of  Respondents: 
3.000 

Estimated  Burden  Hours  Per 
Respondent:  6  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden 
Hours:  300  hours. 

OMB  Number:  1535-O084. 

Form  Number:  PD  F  5263.  PD  F  5263- 
1 .  PD  F  5374  and  PD  F  5374-1 

Type  of  Review:  Extension. 

Title:  Order  for  Series  EE  U.S.  Savings 
Bonds  (PD  F  5263);  Order  for  Series  EE 
U.S.  Savings  Bonds  to  be  Registered  in 
Name  of  Fiduciary  (PD  F  5263-1 );  Series 
I  Order  for  U.S.  Savings  Bonds  (PD  F 
5374);  and  Series  1  Order  for  U.S. 
Savings  Bonds  to  be  Registered  in  Name 
of  Fiduciary  (PD  F  5374-1). 

Description:  These  forms  are 
completed  by  the  purchaser  to  issue 
L'nited  States  Savings  Bonds. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
10.000.000. 

Estimated  Burden  Hours  Per 
Respondent:  5  minutes  per  form. 

Frequency  of  Response:  On  oc:casion. 

Estimated  Total  Reporting  Burden 
Hours:  830.000  hours. 

OMB  Number:  1535-0102. 

Form  Number:  PD  F  1071. 

Type  of  Review:  Extension. 

Title:  Certificate  of  Ownership  of 
United  States  Bearer  Securities. 


Description:  PD  F  1071  is  used  to 
establish  ownership  and  support  of  a 
request  for  pavment. 

Respondents:  Individuals  or 
households,  business  or  other  for-profit. 

Estimated  Number  of  Respondents: 
1 ,000. 

Estimated  Burden  Hours  Per 
Respondent:  30  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden 
Hours:  500  hours 

OMB  Number:  1535-0126. 

Form  Number:  PD  F  3871 . 

Type  of  Review:  Extension. 

Title:  Application  for  Issue  of  United 
States  Mortgage  Guaranty  Insurance 
Company  tax  and  Loss  Bonds. 

Description:  PD  F  3871  is  submitted 
by  companies  engaged  in  the  business  of 
writing  mortgage  guaranty  insurance  for 
the  purpose  of  purchasing  "Tax  and 
Loss"  bonds. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
37. 

Estimated  Burden  Hours  Per 
Respondent:  15  minutes. 

Frequency  of  Response:  On  occasion. 
Estimated  Total  Reporting  Burden 
Hours:  20  hours. 

Clearance  Officer:  Vicki  S.  Thorpe 
(304)  480-6553.  Bureau  of  the  Public 
Debt.  200  Third  Street,  Parkersburg, 
West  VA  26106-1328. 

OMB  Revieiver:  Alexander  T.  Hunt 
(202)  39.5-7860.  Office  of  Management 
and  Budget.  Room  10226.  New- 
Executive  Office  Building.  Washington. 
DC  20503. 

Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
IKK  Dor   00-14410  Kiled  b-7-00:  8:45  am] 
BILUNG  CODE  4aiO-40-P 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  OMB  review;  comment 
request 

lune  1.  :;oo() 

The  Department  of  Treasun,'  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasur>'  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury.  Room  2110,  1425  New  York 
Avenue,  NW..  Washington,  DC  20220. 
DATES:  Written  comments  should  be 
received  on  or  before  July  10,  2000,  to 
be  assured  of  consideration. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-0169. 

Form  Number:  IRS  Forms  4461,  4461- 
A  and  4461-B. 

Type  of  Review:  Extension. 

Title:  Application  for  Approval  of 
Master  or  Prototype  Defined 
Contribution  Plan  (4461);  Application 
for  Approval  of  Master  or  Prototype 
Defined  Benefit  Plan  (4461-A):  and 
Application  for  Approval  of  Master  or 
Prototype  Plan,  Mass  Submitter 
Adopting  Sponsor  (4461-B). 

Description:  The  IRS  uses  these  forms 
to  determine  from  the  information 
submitted  whether  the  applicant  plan 
qualifies  under  section  401(a)  of  the 
Internal  Revenue  Code  for  plan 
approval.  The  application  is  also  used  to 
determine  if  the  related  trust  qualifies 
for  tax  exempt  status  under  Code 
section  501(a). 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  1.000. 

Estimated  Burden  Hours  Per 
Respondent /Recordkeeper:. 


Form 

Recordkeeping 

Learnmg  about  the  law  or  the   i            prpnanno  the  form                Copymg.  assemblmg.  and 
form                       1            Hreparmg  the  form              sending  the  form  to  the  IRS 

4461  

43  hr..  17min  

6  hr    44  mm   

8  hr    40  mm      16  mm. 

4461-A  

42  hr    34  mm  

6  hr ,  2  min   

52  mm    

7  hr    55  mm        16  mm 

4461-B  

5  hr  .  59  mm   

1  hr,  56  mm  16  mm. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
fiecordkeeping  Burden:  109,388  hours. 

OMB  Number:  1545-1418. 

Regulation  Project  Number:  REC^ 
119227-97  Final  and  Temporary). 

Type  of  Review:  Extension. 


Title:  Kerosene  Tax;  Aviation  Fuel 
Tax;  Taxable  Fuel  Measurement  and 
Reporting;  Tax  on  Heavy  Trucks  and- 
Trailers;  Highwav  Vehicle  Use  Tax. 

Description:  The  regulation  finalizes 
proposed  and  temporary'  regulations 
relating  to  the  tax  on  kerosene,  the 


refund  for  certain  aviation  fuel 
producers,  and  the  registration  rules  for 
certain  truck  dealers. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  346.080. 
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Estimated  Burden  Hours  Per 
Respondent/Recordkeeper:  17  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  97,583  hours. 

OMB  Number:  1545-1504. 

Form  Number:  IRS  Form  911. 

Type  of  Review:  Extension. 

Title:  Application  for  Taxpayer 
Assistance  Order  (ATAO). 

Description:  This  form  is  used  by 
taxpayers  to  apply  for  relief  from  a 
significant  hardship  which  may  have 
already  occurred  or  is  about  to  occur  if 
the  IRS  takes  or  fails  to  take  certain 
actions.  This  form  is  submitted  to  the 
IRS  Taxpayer  Advocate  Office  in  the 
state  or  city  where  the  taxpayer  lives. 

Respondents:  Individuals  or 
households,  business  or  other  for-profit, 
not-for-profit  institutions,  farms.  State, 
Local  or  Tribal  Government. 

Estimated  Number  of  Respondents: 
93,000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper:  30  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  34,960  hours. 

Clearance  Officer:  Garrick  Shear, 
Internal  Revenue  Service,  Room  5244, 
1111  Constitution  Avenue,  NW, 
Washington,  DC  20224. 

OMB  Reviewer:  Alexander  T.  Hxmt 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10202,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

Lois  K.  Holland. 

Departmental  Reports  Management  Officer. 
[FR  Doc.  00-14411  Filed  6-7-00;  8:45  am] 
BILLING  CODE  4*30-01-U 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

Evaluation  of  and  Request  for 
Comments  Regarding  the 
Reconciliation  Prototype 

AGENCY:  Customs  Service,  Treasury. 
ACTION:  General  notice:  Solicitation  of 
comments  from  prototype  participants. 

SUMMARY:  This  document  requests 
comments,  via  participation  in  a 
voluntary  survey,  on  the  Reconciliation 
Prototype  for  the  purpose  of  evaluation 
and  possible  revision  or  expansion  of 
the  prototype. 

DATES:  Surveys  must  be  received  by  Julv 
10,  2000. 

ADDRESSES:  For  those  able  to  use  the 
electronic  survey  format,  the  survey 
form  is  available  at  http:// 
www.customs.gov/recon.  Electronic 


survey  responses  should  be  emailed  to; 
Recon.belp@customs.treas.gov.  For 
those  without  access  to  the  internet, 
contact  the  following  for  a  hard  copy  of 
the  siu^ey:  U.S.  Customs  Service,  1300 
Pennsylvania  Ave.,  NW.  Room  5. 2 A, 
Washington,  DC  20229-0001,  ATTN: 
Mr.  Don  Luther  or  Ms.  Shari  McCann, 
Reconciliation  Team.  Hard  copy  survey 
responses  should  be  faxed  to  the 
Headquarters  Reconciliation  Team  at 
(202) 927-1096. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Shari  McCann  at  (202)  927-1106  or  Mr. 
Don  Luther  at  (202)  927-0915. 

SUPPLEMENTARY  INFORMATION:  Customs 
announced  and  explained  the 
Automated  Commercial  System  (ACS) 
Prototype  Test  of  Reconciliation  in  a 
general  notice  document  published  in 
the  Federal  Register  (63  FR  6257)  on 
February  6,  1998.  Changes  and 
clarifications  to  the  prototype  were 
announced  in  Federal  Register 
dociunents  published  on  August  18, 
1998  (63  FR  44303),  July  21.  1999  (64 
FR  39187),  and  December  29,  1999  (64 
FR  73121).  Additional  information 
regarding  the  Reconciliation  Prototype 
can  be  found  at  http:// 
www.customs.gov/recon. 

The  Federal  Register  notice  of 
February  6.  1998,  entitled  "Revised 
National  Customs  Automation  Program 
Test  Regarding  Reconciliation," 
provided  for  evaluation  of  the  prototype 
and  strongly  encouraged  that 
participants  participate  in  the 
evaluation  process.  It  set  forth  various 
evaluation  methods,  including  the  use 
of  questionnaires  (surveys).  Customs  has 
prepared  a  survey  form  that  is  available 
at  http://www.customs.gov/recon.  For 
those  without  access  to  the  internet,  a 
survey  can  be  obtained  by  contacting 
the  following  for  a  hard  copy;  U.S. 
Customs  Service,  1300  Pennsylvania 
A .  e.,  NW,  Room  5.2A.  Washington.  DC 
20229-0001.  ATTN:  Mr.  Don  Luther  or 
Ms.  Shari  McCann.  Reconciliation 
Team. 

This  notice  requests  comments  from 
participants  through  the  survey. 
Participants  should  email  electronic 
survey  responses  to  the  following 
address  by  July  10.  2000: 
Recon.help@customs.treas.gov.  Hard 
copy  survey  responses  should  be  faxed 
to  the  Headquarters  Reconciliation 
Team  at  (202)  927-1096.  Survey 
responses  will  be  compiled  and  used  to 
evaluate  the  prototype.  Results  of  the 
survey  evaluation  will  be  published  in 
the  Federal  Register,  along  with  any 
changes  or  modifications  made  to  the 
prototype  as  suggested  by  the 
evaluation. 


Dated:  lune  5.  2000. 
Robert  ].  McNamara. 

Acting  Assistant  CommissiontT.  Office  of 
Field  Operations 

[FR  Doc.  00-14509  Filed  6-7-00;  8:45  am) 
BILUNG  CODE  4<20-02-P 

DEPARTMENT  OF  THE  TREASURY 
Customs  Service 

[T.D.  00-15] 

Application  of  Producers'  Good  Versus 
Consumers'  Good  Test  In  Determining 
Country  of  Origin  Marking 

AGENCY:  U.S.  Customs  Service, 
Department  of  the  Treasury. 
ACTION:  Final  interpretation:  extension 
of  delayed  effective  date. 

SUMMARY:  On  March  14.  2000.  Customs 
published  as  T.D.  00-15  a  notice  setting 
forth  a  final  interpretation  stating  that 
Customs  would  no  longer  rely  on  the 
distinction  between  producers'  goods 
and  consumers'  goods  in  making 
country  of  origin  marking 
determinations.  The  notice  prescribed  a 
delayed  effective  date  of  June  12.  2000. 
for  the  final  interpretation.  The  effective 
date  was  applicable  to  pipe  fittings  and 
flanges  produced  in  the  United  States 
from  imported  forgings  except  for  those 
which  were  the  subject  of  a  ruling 
subject  to  the  procedure  specified  in  19 
U.S.C.  1625.  This  document  advises  the 
public  that  the  delayed  effective  date 
period  for  pipe  fittings  and  flanges  is 
being  extended  by  an  additional  90 
days. 

DATES:  This  extension  is  effective  June 

8,  2000.  T.D.  00-15  is  apphcable  to  pipe 

fittings  and  flanges  on  or  after 

September  11.  2000. 

FOR  FURTHER  INFORMATION  CONTACT: 

Monika  Brenner.  Attorney.  Special 

Classification  and  Marking  Branch. 

Office  of  Regulations  and  Rulings  (202- 

927-1254). 

SUPPLEMENTARY  INFORMATION: 

Background 

On  March  14.  2000.  Customs 
published  in  the  Federal  Register  (65 

FR  13827)  T.D.  00-15  a  notice  setting 
forth  a  final  interpretation  that  adopted 
a  previously  published  proposal  to  the 
effect  that  Customs  would  no  longer  rely 
on  the  producers'  good  to  consumers' 
good  test  of  Midwood  Industries  Inc.  v. 
United  States.  313  F.Supp.  951  (Cust. 
Ct.  1970).  in  determining  whether  a 
substantial  transformation  of  an 
imported  good  has  occurred  for 
purposes  of  making  a  country'  of  origin 
determination  under  the  Customs 
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marking  statute  (section  304  of  the  Tariff 
Act  of  1930.  as  amended  (19  U.S.C. 
1304)). 

The  preamble  portion  of  T.D.  00-15 
contained  a  discussion  of  the  public 
comments  solicited  in  response  to  the 
published  proposal,  including 
comments  on  whether  a  delayed 
effective  date  for  the  final  Customs 
interpretation  should  be  employed, 
consistent  with  the  principle  set  forth  in 
National  Juice  Products  Association  v 
United  States.  628  F.Supp.  978  (CIT 
1986).  One  commenter  argued  in  favor 
of  a  one- year  delayed  effective  date 
period  on  the  basis  that  the  change 
proposed  by  Customs  would  be  drastic 
for  pipe  fitting  and  flange  producers 
because  it  would  require  the  purchase 
and  installation  of  new  machinery.  In 
response.  Customs  first  noted  that  when 
the  marking  rules  were  adopted, 
importations  from  NAFTA  countries 
became  subject  to  a  marking 
requirement  and  those  importers  were 
able  to  make  these  changes  in  far  less 
than  a  one-year  period.  Although 
Customs  specifically  rejected  the 
suggested  one-year  delay  as  not  being 
necessary  based  on  prior  experience 
with  other  changes  in  country  of  origin 
marking  regimes,  Customs  nevertheless 
agreed  that  a  delayed  effective  date 
period  would  be  appropriate. 
Accordingly.  Customs  stated  in  T.D.  00- 
15  that  although  Customs  would  require 
that  all  pipe  fittings  and  flanges 
produced  in  the  United  States  from 
imported  forgings  be  marked  with  the 
country  of  origin  of  the  imported 
forging.  Customs  would  make  the 
change  effective  90  days  after 
publication  of  the  notice  in  the  Federal 
Register,  except  in  the  case  of  a  ruling 
subject  to  the  procedure  specified  in  19 
U.S.C.  1625.  The  final  interpretation  set 
forth  in  T.D.  00-15  therefore  was 
published  with  a  delayed  effective  date 
of  June  12,  2000. 

Customs  has  received  a  request  on 
behalf  of  several  companies  seeking  a 
further  delay  in  the  effective  date  of  the 
notice.  The  request  claims  that  these 
companies  would  suffer  irreparable 
harm  if  the  June  12.  2000,  effective  date 
set  forth  in  T.D.  00-15  were  not 
extended,  because  thev  are  unable  to 
comply  with  the  marking  requirements 
by  that  date.  Customs  believes  based  on 
this  representation  that  it  would  be 
reasonable  in  the  case  of  pipe  fittings 
and  flanges  to  provide  up  to  6  months 
from  the  March  14,  2000.  publication  of 
the  final  interpretation  for  producers 
and  importers  to  conform  to  the  new 
standard.  Accordingly.  Customs  is 
modifying  the  effective  date  set  forth  in 
T.D.  00-15  in  order  to  extend  the 


delayed  effective  date  period  by  an 
additional  90  days. 

Extension  of  Delayed  Effective  Date 
Period 

Based  on  the  above,  in  T.D.  00-15 
published  in  the  Federal  Register  on 
March  14,  2000.  at  65  FR  13827,  under 
the  Effective  Date  caption  the  date  "June 
12.  2000"  is  revised  to  read  "September 
11. 2000". 

.Approved:  lune  2.  2000. 
Raymond  W.  Kelly. 
Commissioner  of  Customs. 
|ohn  P.  Simpson, 

Deputy  Assistant  Secretary  of  the  Treasun'. 
|FK  Doc  00-14466  Filed  6-7-00;  8:45  am] 
BILUNQ  COOe  4S2O-02-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  1 1 20-W 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 


summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
1120-W,  Estimated  Tax  for 
Corporations. 

DATES:  Written  comments  should  be 
received  on  or  before  August  7,  2000  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear.  Internal  Revenue 
Service,  room  5244,  1111  Constitution 
Avenue  NW..  Washington,  DC  20224. 
FOR  FURTHER  INFORMATKWt  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Carol  Savage, 
(202)  622-3945,  Internal  Revenue 
Service,  room  5242,  1111  Constitution 
Avenue  NW.,  Washington.  DC  20224. 
SUPPt.EMENTARY  INFORMATION: 

Title:  Estimated  Tax  for  Corporations. 

OMB  Number:  1545-0975. 

Form  Number:  1120-W. 

Abstract:  Under  section  6655  of  the 
Internal  Revenue  Code,  a  corporation 
with  an  income  tax  liability  of  $500  or 
more  must  make  four  required 


installments  of  estimated  tax  during  the 
tax  year  or  be  subject  to  a  penalty  for 
failure  to  pay  estimated  income  tax. 
Form  1120-W  is  used  by  corporations  to 
compute  their  estimated  income  tax  and 
the  amount  of  each  required 
installment. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
900.000. 

Estimated  Time  Per  Respondent:  1 1 
hrs..  1  min. 

'    Estimated  Total  Annual  Burden 
Hours.  9.910.661. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 

Books  or  records  relating  to  a 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  return  information 
are  confidential,  as  required  by  26 
use.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record. 

Comments  are  invited  on:  (a)  Whether 
the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology; 
and  (e)  estimates  of  capital  or  start-up 
costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  May  31,  2000. 
Garrick  R.  Shear, 
IRS  Reports  Clearance  Officer. 
|FR  Doc.  00-14515  Filed  6-7-00;  8:45  amj 
BiUJNO  COOe  4S30-01-P 
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DEPARTMENT  OF  THE  TREASURY 

Interna!  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Notice  97-34 

AGENCY:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 


SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Notice 
97-34.  Information  Reporting  on 
Transactions  With  Foreign  Trusts  and 
on  Large  Foreign  Gifts. 

DATES:  Written  comments  should  be 
received  on  or  before  August  7.  2000  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5244.  1111  Constitution 
Avenue  NW..  Washington.  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  notice  should  be  directed 
to  Carol  Savage.  (202)  622-3945. 
Internal  Revenue  Service,  room  5242, 
1111  Constitution  Avenue  NW.. 
Washington.  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Information  Reporting  on 
Transactions  With  Foreign  Trusts  and 
on  Large  Foreign  Gifts. 

OMB  Number:  1545-1538. 

Notice  Number:  Notice  99-34. 

Abstract:  Notice  97-34  provides 
guidance  on  the  foreign  trust  and 
foreign  gift  information  reporting 
provisions  contained  in  the  Small 
Business  Job  Protection  Act  of  1996. 

Current  Actions:  There  are  no  changes 
being  made  to  the  notice  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Individuals  or 
households,  business  or  other  for-profit 
organizations,  and  not-for-profit 
institutions. 

Estimated  Number  of  Respondents: 
5.000. 

Estimated  Time  Per  Respondent:  45 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  3,750. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
bv  this  notice: 


An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 

Books  or  records  relating  to  a 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  return  information 
are  confidential,  as  required  bv  26 
U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility: 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  May  31.  2000. 
Garrick  R.  Shear, 

IRS  Reports  Clearance  Officer. 

[FR  Doc.  00-14516  Filed  6-7-00;  8;45  am] 

BILUNG  COOE  483(M)1-U 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  1041-QFT 

agency:  Internal  Revenue  Service  (IRS). 
Treasury. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13(44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 


1041-QFT.  U.S.  Income  Tax  Return  for 
Qualified  Funeral  Trusts. 

DATES:  Written  comments  should  be 
received  on  or  before  August  7.  2000  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5244.  1111  Constitution 
Avenue  NW.,  Washington.  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Larnice  Mack. 
(202)  622-3179,  Internal  Revenue 
Service,  room  5244.  1111  Constitution 
Avenue  K\\..  Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  U.  S.  Income  Tax  Return  for 
Qualified  Funeral  Trusts. 

OMB  Number:  1545-1593. 

Form  Number:  1041-QFT 

Abstract:  Internal  Revenue  Code 
section  685  allows  the  trustee  of  a 
qualified  funeral  trust  to  elect  to  report 
and  pay  the  tax  for  the  trust.  Form 
1041-QFT  is  used  for  this  purpose.  The 
IRS  uses  the  information  on  the  form  to 
determine  that  the  trustee  filed  the 
proper  return  and  paid  the  correct  tax 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

T\j>e  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Businesses  or  other 
for-profit  organizations. 

Estimated  Number  of  Respondents: 
15.000. 

Estimated  Time  Per  Respondent:  14 
hr..  34  min. 

Estimated  Total  Annual  Burden 
Hours:  218.550. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on; 

(a)  Whether  the  collection  of 
information  is  necessary-  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
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of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  he  collec:ted;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information 

.Approved:  Mav   tl ,  20(10 
(larrick  R.  Shear. 

IRS  Rffiorts  Cleamnrt'  Offn  it 
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UNITED  STATES  INSTITUTE  OF 
PEACE 

Sunshine  Ad 

DATE/tlME:  Thursday— lune  15.  2000  (4 
p.m. -9:00  p.m  ).  Friday— lune  lb.  2000 
(9  a.m. -6  p.m.),  Saturday — [une  17. 
2000  (9a.m.-12  noon) 

LOCATION:  Airlie  (kinfercini:!*  (Center, 
Airlie,  Virginia. 

STATUS:  Open  Session — Portions  mav  be 
closed  pursuant  to  Subsection  (c)  of 
Section  552(b)  of  Title  5.  United  States 
Code,  as  provided  in  subsw^tion 
1706(h)(3)  of  the  United  States  Institute 
of  Peace  Act.  Public  Law  98-525. 

AGENDA:  lune  2000  Board  MiMiting; 
Approval  of  Minutes  of  the  Ninety- 
Fourth  Meeting  (March  16.  2000)  of  the 
Board  of  Directors;  Chairman's  Report; 
President's  Report;  Review  and 
Discussion  of  Individual  Grants  and 
Fellowships;  Review  Essay  Finalists  and 
Select  Winners;  Committee  Reports; 
Discuss  Research  &  .Studies  Project 
Reports;  Review  Fellowship  Policies; 
Review  Plans  for  Education  and 
Training  Programs;  Other  Cieneral 
Issues. 


CONTACT:  Dr.  Sheryl  Brown,  Director. 
Office  of  Communications.  Telephone: 
(202)457-1700. 

Dated:  ,Mav  .tl.  J(MH1 
Charles  E.  Nelson. 

\'i(  f  Hrfsidt-nt  fur  Monafffment  and  Financf. 
I  nitfd  States  Institutf  of  Penii- 
|FR  D<)(    0()-14.S7=i  Filed  ft-S-OO:  4:.=iM  pm| 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

Veterans'  Advisory  Committee  on 
Rehabilitation;  Notice  of  Meeting 

The  Department  of  Veterans  Affairs 
(VA)  gives  notice  under  Public  Law  92- 
46,1  that  a  meeting  of  the  Veterans' 
Advisory  Committee  on  Rehabilitation 
(VACOR).  authorized  by  Public  Uw  96- 
4t)6.  Subsection  1521.  will  be  held  on 
lulv  nth  through  13th.  2000.  The 
meeting  will  bt)  held  at  VA  Central 
Office,  810  Vermont  Avenue  NW.  Room 
430.  Washington.  DC  20420  On  luly 
nth  and  12th.  the  meeting  will  convent 
at  9:00  am.  and  adjourn  at  4:00  p  m  On 
luly  13th.  the  meeting  will  convene  at 
4:00  a.m.  and  adjourn  at  12:00  noon. 
The  purpose  of  the  meeting  is  to  review 
the  quality  of  the  services  which  the 
Department  of  Veterans  Affairs  provides 
to  disabled  veterans  who  participate  in 
VA  sponsored  programs  of 
rehabilitation.  In  addition.  VACOR  will 
conduct  an  internal  business  meeting 
focusing  on  a  review  of  past  activities 
and  the  development  of  future 
initiatives. 

On  July  nth.  the  meeting  will  begin 
with  opening  remarks  and  an  overview 
of  VACOR  activities  (including  the 
introduction  of  new  members)  by  the 
new  VACOR  Chairman.  Mr.  Richard  K. 
Pimentel.  Schedule  permitting,  the 
Honorable  Togo  D.  West.  Ir..  Secretan,' 
of  Veterans  Affairs,  will  address  VACOR 
and  present  certificates  of  appointment 
to  its  new  members.  Following  the 


Secretary's  presentation.  Mr.  James 
Adams.  Deputy  Assistant  General 
Counsel,  will  brief  members  on  the 
Federal  regulations  covering  ethical 
standards  for  members  as  well  as  assist 
in  the  completion  of  required  Financial 
Disclosure  Forms.  The  afternoon  session 
will  consist  of  a  review  of  the  VACOR 
mandate  and  charter 

On  July  12.  Mr.  Julius  Williams, 
Director  of  Vocational  Rehabilitation 
and  Employment  Service  (VR&E),  along 
with  selected  program  staff  members, 
will  present  an  update  of  new  VR&E 
Program  initiatives  installed  with  VR&E 
during  the  past  year.  During  the 
afternoon  of  the  12th,  Dr.  Mindy  L. 
Aisen,  Director  of  Rehabilitation 
Research  and  Development  Service,  will 
present  a  program  report  on  VA 
rehabilitation  research  projects  entitled. 
"What  We  Do  Today  Impacts  On 
Tommorrow's  Rehabilitation  Decisions  " 
Honorable  Dennis  Duffy,  Assistant 
Secretary  for  Planning  and  Analysis, 
will  conclude  the  day's  program  with  a 
review  of  the  background  and  research 
developed  in  support  of  the  new  VA 
publication.  "The  Changing  Veteran 
Population:  1990-2020  " 

"The  final  day  of  the  meeting.  July  13. 
will  consist  of  a  review  of  past 
unfinished  business,  the  generation  and 
formulation  of  recommendations  for 
needed  program  changes,  and  a 
discussion  of  future  meeting  sites  and 
potential  agenda  topics. 

All  meetings  will  be  open  to  the 
public.  Oral  statements  will  be  heard  at 
the  July  13  morning  meeting.  If 
additional  information  is  needed,  please 
contact  Mr.  Frank  J.  Donlan,  Counseling 
Psychologist,  Department  of  Veterans 
Affairs,  at  (202)  273-7436. 

Dated:  lune  1.  2000. 

Bv  Dirertion  of  the  Secretary 
Marvin  R.  Eason, 
Committee  Management  Officer. 
IFR  Doc  00-14:17.5  Filed  ei-7-00;  8:45  am) 
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Corrections 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
arnj  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categones 
elsewhere  in  the  issue. 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army,  Corps  of 
Engineers 

Notice  of  Intent  To  Prepare  an 
Environnoental  Impact  Statement  (EiS) 
for  the  White  River  Minimum  Flow 
Study,  Arkansas  and  Missouri 

Correction 

In  notice  document  00-13345 
appearing  on  page  34453  in  the  issue  of 
Tuesday,  May  30,  2000,  make  the 
following  corrections: 

1.  In  the  second  column,  in  the 
SUPPLEMENTARY  INFORMATION 


section,  in  the  third  paragraph,  in  the 
sixth  line,  "Norfok"  should  read 
"Norfork". 

2.  In  the  same  column,  in  the  fourth 
paragraph,  in  the  ninth  line, "dish" 
should  read  "fish". 

IFR  Doc:.  CO-13345  Filed  6-7-00:  8:45  ami 
BILUNG  CODE  150S-01-D 


DEPARTMENT  OF  ENERGY 
Western  Area  Power  Administration 
2005  Resource  Pool 

Correction 

In  notice  document  00-13967, 
beginning  on  page  35630,  in  the  issue  of 
Monday,  June  5,  2000,  make  the 
following  corrections: 

1.  On  page  35631,  in  the  table,  under 
the  heading,  500  MW  (MW).  in  the 
second  line,  '1.100"  should  read 
"1.105". 

2.  On  page  35631,  in  the  table,  under 
the  heading  1000  MW  (MW),  in  the 
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second  line.  "52.210"  should  read 
"2.210". 

IFR  Doc.  CO-13967  Filed  6-7-00:  8:43  am] 
BILUNG  CODE  1 505-01 -O 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  96M-0311} 

Agency  Information  Collection 
Activities;  Proposed  Collection; 
Comment  Request 

Correction 

In  notice  document  00-13340 
beginning  on  page  34196  in  the  issue  of 
Friday.  May  26,  2000,  make  the 
following  correction: 

On  page  34196.  in  the  second  column, 
in  the  DATES  section. "July  25.  2002" 
should  read  "July  25.  2000" 

IFR  Doc.  CO-13340  Filed  6-7-00.  8:45  am] 
BILUNG  CODE  1505-01-0 
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Endangered  and  Threatened  Wildlife  and 
Plants;  Proposed  Designation  of  Critical 
Habitat  for  the  Arroyo  Southwestern 
Toad;  Proposed  Rule 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

50  CFR  Part  17 
RIN  1018— AG15 

Endangered  and  Threatened  Wildlife 
and  Plants;  Proposed  Designation  of 
Critical  Habitat  for  the  Arroyo 
Southwestern  Toad 

agency:  Fish  and  Wildlifo  Service, 

Interior. 

action:  Proposed  rule. 


summary:  We,  the  VS.  Fish  and 
Wildlife  Service  (Service),  propose 
designation  of  critical  habitat  for  the 
arroyo  southwestern  toad  IBufo 
microscaphus  califomicusi  pursuant  to 
the  Endangered  Species  Act  of  1973,  as 
amended  (Act).  A  total  of  approximately 
193,600  hectares  (478.400  acres)  fall 
within  the  boundaries  of  the  proposed 
critical  habitat  designation.  Proposed 
critical  habitat  is  located  in  Monterey, 
San  Luis  Obispo.  Santa  Barbara, 
Ventura,  Los  Angeles,  San  Bernardino. 
Riverside,  Orange,  and  San  Diego 
Counties,  California.  If  this  proposed 
rule  is  made  final,  section  7  of  the  Act 
would  prohibit  destruction  or  adverse 
modification  of  critical  habitat  by  any 
activity  funded,  authorized,  or  carried 
out  by  any  Federal  agency 

Section  4  of  the  Act  requires  us  to 
consider  economic  and  other  relevant 
impacts  of  specifying  any  particular  area 
as  critical  habitat.  We  solicit  data  and 
comments  from  the  public  on  all  aspects 
of  this  proposal,  including  data  on  the 
economic  and  other  impacts  of 
designation  and  our  approaches  for 
handling  habitat  conservation  plans 
(HCPs).  We  may  revise  this  proposal  to 
incorporate  or  address  new  information 
received  during  the  comment  period. 
DATES:  We  will  accept  comments  from 
all  interested  parties  until  August  7. 
2000.  Two  public  hearings  have  been 
scheduled  for  June  27.  2000,  and  June 
29.  2000,  see  locations  below 
ADDRESSES: 

1.  Comments:  If  you  wish  to 
comment,  you  may  submit  your 
comments  and  materials  concerning  this 
proposal  by  any  one  of  several  methods 

a.  You  may  submit  written  comments 
and  information  to  the  Field  Supervisor, 
U.S.  Fish  and  Wildlife  Service,  Ventura 
Fish  and  Wildlife  OfHce,  2394  Portola 
Road,  Suite  B,  Ventura,  California 
93003. 

b.  You  may  hand-deliver  written 
comments  to  our  Ventura  Offue,  at  the 
address  given  above. 

c.  You  may  send  comments  by 
electronic  mail  (e-mail)  to 


fwlart()c.h@fws.gov.  Please  submit  these 
comments  as  an  ASCII  file  and  avoid  the 
use  of  special  characters  and  any  form 
of  encryption.  Please  also  include  "Attn: 
\HL\  numbfr]"  and  your  name  and 
return  address  in  your  e-mail  message. 
If  you  do  not  receive  a  confirmation 
from  the  system  that  we  have  received 
your  e-mail  message,  contact  us  directly 
by  calling  our  Ventura  Office  at  phone 
number  805/644-1766 

2  Public  hearings:  Two  public 
hearings  are  scheduled.  Both  public 
hearings  will  be  held  from  1:00  p.m  to 
3:00  p.m.  and  6:00  p.m.  to  8:00  p.m. 
Public  hearing  dates  and  locations  are: 

a.  Tuesday.  lune  27.  2000,  at  the  Hyatt 
Valencia,  24500  Town  Center  Drive, 
Valencia.  California. 

b  Thursday.  lune  29.  2000.  at  the 
Temecula  Embassy  .Suites.  29345 
Rancho  California  Road.  Temecula, 
California. 

3.  Review  of  data:  Comments  and 
materials  received,  as  well  as  supporting 
documentation  used  in  the  preparation 
of  this  proposed  rule,  will  be  available 
for  public  inspection,  by  appointment, 
during  normal  business  hours  at  the 
Ventura  Fish  and  Wildlife  Office.  2394 
Portola  Road,  Suite  B,  Ventura, 
California,  or  at  the  Carlsbad  Fish  and 
Wildlife  Office.  2730  Loker  Avenue 
West.  Carlsbad.  California  (telephone 
760/431-9440). 

FOR  FURTHER  INFORMATION  CONTACT: 
Field  Supervisor.  Ventura  Fish  and 
Wildlife  Office,  at  the  above  address 
(telephone  805/644-1766;  facsimile 
805/644-3958).  For  information  about 
Los  Angeles  and  San  Bernardino 
Counties,  and  Riverside,  Orange,  and 
San  Diego  Counties,  contact  the  Field 
Supervisor,  Carlsbad  Fish  and  Wildlife 
Office,  2730  Loker  Avenue  West, 
Carlsbad.  California  92008  (telephone 
760/431-9440:  facsimile  760/431-9624). 
SUPPLEMENTARY  INFORMATION: 

Background 

The  following  discussion  is  adapted 
from  the  final  recovery  plan  for  the 
arroyo  toad  (Service  1999),  which 
contains  additional  details  and  is 
available  from  the  addresses  above.  The 
arroyo  southwestern  toad  (Bufo 
microscaphus  califomicus)  is  one  of 
three  members  of  the  southwestern  toad 
(B.  microscaphus  I  complex,  in  the 
family  of  true  toads.  Bufonidae.  The 
taxonomy  of  the  complex  has  been 
examined  recently  by  Gergus  (1998). 
Based  on  his  genetic  studies,  the  arroyo 
toad  should  be  considered  a  separate 
species,  Bufo  micmscaphus 
cuhfornicus. 

The  arroyo  toad  is  a  small  (adults: 
snout-urostyle  (body)  length  55  to  82 


millimeters  (mm)  (2  2  to  3.2  inches 
(in.)),  dark-spotted  toad  of  the  family 
Bufonidae.  with  females  larger  than 
males.  Adult  arroyo  toads  have  a  light- 
olive  green  or  gray  to  tan  dorsum  (back) 
with  dark  spots  and  warty  skin.  The 
venter  (underside)  is  white  or  buff  and 
without  dark  blotches  or  spots.  A  light- 
colored.  V-shaped  stripe  crosses  the 
head  and  eyelids,  and  the  anterior 
portion  of  the  oval  parotoid  glands  (just 
behind  the  eyes)  are  pale.  There  is 
usually  a  light  area  on  each  side  of  the 
sacral  (pelvic)  hump  and  in  the  middle 
of  the  back.  The  arroyo  toad  generally 
does  not  have  a  middorsal  stripe,  but  if 
one  is  present,  it  extends  only  partway 
along  the  back. 

The  arroyo  toad  is  found  in  coastal 
and  desert  drainages  from  Monterey 
County.  California,  south  into 
northwestern  Baja  California,  Mexico. 
These  systems  are  inherently  quite 
dynamic,  with  marked  seasonal  and 
annual  fluctuations  in  climatic  regimes, 
particularly  rainfall.  Natural  climatic 
variations  as  well  as  other  random 
events,  such  as  fires  and  floods,  coupled 
with  the  species'  specialized  habitat 
requirements,  lead  to  annual 
fluctuations  in  arroyo  toad  populations. 
Human  alterations  of  habitat  can  have 
unpredictable  effects  on  arroyo  toad 
populations.  As  a  result  of  agriculture 
and  urbanization,  and  the  construction, 
operation,  and  maintenance  of  water 
storage  reservoirs,  flood  control 
structures,  roads,  and  recreational 
facilities  such  as  campgrounds  and  off- 
highway  vehicle  parks,  many  arroyo 
toad  populations  have  been  reduced  in 
size  or  extirpated  (eliminated)  due  to 
extensive  habitat  loss  from  the  1920s 
into  the  1990s.  The  loss  of  habitat, 
coupled  with  habitat  modifications  due 
to  the  manipulation  of  water  levels  in 
many  central  and  southern  California 
streams  and  rivers,  as  well  as  predation 
from  introduced  aquatic  species,  and 
habitat  degradation  from  introduced 
plant  species,  caused  arroyo  toads  to  be 
extirpated  from  about  75  percent  of  the 
previously  occupied  habitat  in 
California  (Jennings  and  Hayes  1994). 

Because  relatively  little  was  known 
about  this  animal,  and  it  was  often 
confused  with  the  California  toad  (Bufo 
boreas  halophilusi,  which  is  very 
conunon  in  the  same  region,  detailed 
studies  of  the  natural  history  of  the 
arroyo  toad  were  not  conducted  until 
the  1980s  and  1990s.  The  arroyo  toad 
exhibits  breeding  habitat  specialization 
that  favors  shallow  pools  and  open  sand 
and  gravel  channels  along  low-gradient 
reaches  of  medium  to  large-sized 
streams  (Service  1999).  These  streams 
can  have  either  intermittent  or  perennial 
streamflow  and  typically  experience 
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periodic  flooding  that  scours  vegetation 
and  replenishes  fine  sediments.  In  at 
least  some  portions  of  its  range,  the 
species  also  breeds  in  smaller  streams 
and  canyons  where  low-gradient 
breeding  sites  are  more  sporadically 
distributed.  Populations  in  smaller 
drainages  are  likely  to  be  much  smaller 
and  at  greater  risk  of  extirpation  than 
those  on  larger  streams  and  in  larger 
habitat  patches  (Service  1999). 

Arroyo  toads  also  require  and  spend 
most  of  their  adult  life  in  upland 
habitats.  Individual  toads  have  been 
observed  as  far  as  2  kilometers  (km)  (1.2 
miles  (mi))  from  the  streams  where  they 
breed,  but  are  most  commonly  found 
within  0.5  km  (0.3  mi)  of  those  streams 
(Service  1999;  Griffin  et  al.  1999;  Dan  C. 
Holland.  Camp  Pendleton  Amphibian 
and  Reptile  Survey.  Fallbrook, 
California,  unpublished  data).  Arroyo 
toads  typically  burrow  underground 
during  periods  of  inactivity  and  thus 
tend  to  utilize  upland  habitats  that  have 
sandy,  friable  (readily  crumbled)  soils. 
Although  the  upland  habitat  use 
patterns  of  this  species  are  poorly 
understood,  activity  probably  is 
concentrated  in  the  alluvial  flats  (areas 
created  when  sediments  from  the  stream 
are  deposited)  and  sandy  terraces  found 
in  valley  bottoms  (Service  1999;  Griffin 
et  al.  1999:  Ramirez  2000:  D.C.  Holland, 
unpubl.  data). 

Habitat  Characteristics  and  Ecological 
Considerations 

Arroyo  toads  have  specialized 
requirements  for  breeding  habitats. 
Specifically,  they  require  shallow,  slow- 
moving  streams,  and  riparian  (areas  near 
a  source  of  water)  habitats  that  are 
disturbed  naturally  on  a  regular  basis, 
primarily  by  flooding.  Periodic  flooding 
helps  maintain  areas  of  open, 
nonvegetated  sandy  stream  channels 
and  terraces.  Throughout  their  range, 
arroyo  toads  are  found  in  foothill 
canyons  and  intermountain  valleys 
where  medium-  to  large-sized  streams 
and  rivers  are  bordered  closely  by  low 
hills,  riverbed  gradients  are  low,  and  the 
surface  stream  flows  frequently  pool  or 
are  intermittent  for  at  least  a  few  months 
of  the  year.  South  of  the  Santa  Clara 
River.  Los  Angeles  County,  they  also 
occur  on  a  few  desert  slopes  and  on  the 
coastal  plain. 

For  breeding,  adult  arroyo  toads  use 
open  sites  such  as  overflow  pools,  old 
flood  chaiuiels.  and  pools  on  streams  of 
first  to  sixth  order.  Rivers  and  streams 
are  classified  by  order.  The  order  refers 
to  how  many  branches  or  tributaries  a 
stream  has.  The  smallest  unbranched 
tributary  in  a  watershed  is  considered 
an  order  of  one.  A  channel  formed  by 
the  confluence  of  two  such  tributaries  is 


designated  an  order  of  two.  In  general, 
the  higher  the  order  number,  the  larger 
the  watershed,  and  the  greater  the 
channel  dimensions.  Such  habitats 
rarely  have  closed  canopies  over  the 
lower  banks  of  the  stream  channel  due 
to  regular  flood  events.  Heavily  shaded 
pools  are  generally  unsuitable  for  lar\'al 
and  juvenile  arroyo  toads  because  of 
lower  water  and  soil  temperatures  and 
poor  algal  mat  development.  Episodic 
(temporary)  flooding  is  critical  to  keep 
the  low  stream  terraces  relatively 
vegetation-free  and  the  soils  friable 
enough  for  juvenile  and  adult  toads  to 
create  burrows.  Pools  less  than  30 
centimeters  (cm)  (12  in.)  deep  with  clear 
water,  flow  rates  less  than  5  cm  per 
second  (0.2  foot  (ft)  per  second),  and 
bottoms  composed  of  sand  or  well- 
sorted  fine  gravel  are  favored  by  adults 
for  breeding. 

Areas  that  are  used  by  juveniles 
consist  primarily  of  sand  or  fine  gravel 
bars  with  varying  amounts  of  large 
gravel  or  cobble  with  adjacent  stable 
sandy  terraces  and  streamside  flats. 
Areas  that  are  damp  and  have  less  than 
10  percent  vegetation  cover  provide  the 
best  conditions  for  juvenile  survival  and 
rapid  growth  (Service  1999). 

The  adjacent  sandy  terraces,  which 
are  used  by  subadults  and  adults  for 
foraging  and  burrowing,  may  be  sparsely 
to  heavily  vegetated  with  brush  and 
trees  such  as  mulefat  [Baccharis  spp.). 
California  sycamore  {Platanus 
racemosa),  cottonwoods  [Populus  spp.). 
coast  live  oak  [Quercus  agri folia),  and 
willow  [Salix  spp.).  The  understory  of 
stream  terraces  may  consist  of  scattered 
short  grasses,  herbs,  and  leaf  litter,  with 
patches  of  bare  or  disturbed  soil,  or  have 
no  vegetation  at  all.  Substantial  areas  of 
fine  sand,  into  which  adult  toads 
burrow,  must  be  present,  but  can  be 
interspersed  with  gravel  or  cobble 
deposits. 

Upland  habitats  used  by  arroyo  toads 
during  the  nonbreeding  season  include 
alluvial  scrub,  coastal  sage  scrub, 
chaparral  (shrubby  plants  adapted  to 
dry  summers  and  moist  winters), 
grassland,  and  oak  woodland.  When 
foraging,  subadult  and  adult  arroyo 
toads  often  are  found  aroimd  the 
driplines  of  oak  trees.  These  areas  often 
lack  vegetation,  yet  have  appropriate 
levels  of  prey.  When  active  at  night, 
toads  often  can  be  observed  near  ant 
trails  feeding  on  passing  ants,  beetles, 
and  other  prey. 

Males  call  from  the  streams  during  the 
breeding  period,  which  is  generally 
from  February  to  early  July,  although  it 
can  be  extended  in  some  years, 
depending  on  weather  conditions. 
Males  may  remain  at  or  near  the 
breeding  pools  for  several  weeks  and  are 


particularly  susceptible  to  predation  at 
this  time.  Females  apparently  move  to 
the  breeding  pools  in  the  streams  for 
only  short  time  periods,  in  order  to  soak 
in  the  water  and  to  breed  (Griffin  et  al. 
1999;  Nancy  Sandburg.  Santa  Barbara. 
California,  pers.  comm.  1999). 
Amplexus  (mating  embrace  of  the 
female  by  the  male)  and  egg-laying 
generally  occur  at  the  site  where  the 
male  was  calling.  Female  arroyo  toads 
apparently  release  their  entire  clutch  of 
2,000  to  10,000  eggs  as  a  single  breeding 
effort  and  probably  are  unable  to 
produce  a  second  clutch  during  the 
mating  season.  If  conditions  are 
unsuitable,  females  may  not  obtain 
sufficient  food  for  egg  production  and 
will  forgo  breeding  during  that  year.  The 
eggs  are  laid  on  substrates  of  sand, 
gravel,  cobble,  or  mud  generally  located 
away  from  vegetation  in  the  shallow- 
margins  of  the  pool.  High  water  flows 
will  wash  the  eggs  out  of  the  pools, 
breaking  up  the  egg  strands  and  killing 
the  developing  embr\'os.  Silt  eroding 
into  the  streams  from  road  crossings, 
adjacent  roads,  overgrazing,  or  mining 
activities  can  cover  and  suffocate  the 
eggs. 

Embryos  usually  hatch  in  4  to  6  days 
at  vfater  temperatures  of  12  to  16 
degrees  Celsius  (54  to  59  degrees 
Fahrenheit).  Lar\ae  may  take  8  to  14 
days  to  become  free-swimming, 
depending  on  the  water  temperature. 
They  are  particularly  susceptible  to  the 
effects  of  high  water  flows  during  this 
time  period,  and  heav\'  rains  or 
untimely  releases  of  water  from  dams 
can  kill  thousands  of  tadpoles  very 
quickly.  The  larval  period  for  arroyo 
toads  lasts  about  65  to  85  days, 
depending  on  water  temperatures. 
Metamorphosis  may  occur  at  any  time 
between  April  and  the  beginning  of 
September,  depending  on  the  time  of 
breeding,  weather,  and  water  quality. 
Peak  metamorphosis  occurs  from  the 
end  of  June  to  mid-July  in  the  northern 
part  of  the  toad's  range  and  from  late 
April  to  mid-May  in  southern 
California.  For  several  days  before 
metamorphosis,  arroyo  toad  larvae  cease 
feeding  and  aggregate  in  shallow  water 
along  the  edges  of  gravel  or  sand  bars, 
often  under  or  along  stranded  algal 
mats.  The  metamorphosing  and  newly 
metamorphosed  toads  are  extremely 
susceptible  to  predation,  habitat 
disturbance,  and  activities  in  the 
streams  during  this  period,  as  they 
cannot  escape  (Service  1999). 

Juvenile  arroyo  toads  remain  in  the 
saturated  substrate  at  the  edges  of 
breeding  pools  for  1  to  3  weeks.  They 
are  active  during  the  day  and  often 
exposed  on  the  barren  sand  because 
they  are  too  small  to  burrow  into  the 
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substrate  During  this  period,  many 
toads  are  lost  due  to  predation  unless 
they  can  find  some  cover,  such  as 
cobble,  algal  mats,  or  pieces  of  debris, 
under  which  to  hide.  As  the  toads 
mature,  they  move  further  from  the 
pools  onto  sand  and  gravel  bars 
Crushing  of  toads  by  humans  and 
livestock  can  be  a  substantial  source  of 
mortality  at  this  stage  (Service  1999) 

As  the  toads  grow,  they  begin  to  dig 
shallow  burrows  in  fine  sand,  and 
switch  to  a  night-time  activity  pattern, 
when  they  forage  for  ants  and  beetles. 
Suitable  sandy  habitat  can  be  highly 
localized  resulting  in  dense 
concentrations  of  juvenile  toads  If  the 
substrate  is  not  friable  enough,  juvenile 
toads  often  disperse  farther  away  from 
the  breeding  pool  into  nearby  stands  of 
willows  and  mulefat.  Most  toads  will 
move  into  willows  or  other  vegetation  as 
they  grow,  and  as  the  stream  dries 
naturally.  Removal  of  native  vegetation, 
in  addition  to  increasing  erosion  into 
the  streams,  can  leave  small  toads  at  risk 
of  dehydration  and  death. 

Male  arroyo  toads  usually  reach 
adulthood  in  2  years.  Females  become 
sexually  mature  in  2  to  3  years,  when 
they  attain  lengths  greater  than  54  mm 
(2.1  in.).  However,  males  may  reach 
adulthood  at  1  year  if  conditions  are 
favorable.  We  have  little  data  on 
lifespan;  based  on  age-size  distributions, 
many  individuals  live  only  about  5 
years.  Longevity  mav  vary  with  local 
conditions.  Recapture  rates  of  marked 
individuals  from  one  breeding  season  to 
the  next  range  from  15  to  50  percent. 

Little  is  known  of  the  seasonal  and 
annual  movements  or  physiological 
ecology  of  adults,  but  data  suggest  that 
many  subadults  and  some  adult  males 
move  along  streams  as  much  as  0.8  km 
(0.5  mi)  and  over  1.0  km  (O.B  mi)  in  a 
few  cases  during  a  single  breeding 
season  (Griffin  et  al.  1999:  Ramirez 
2000).  Dispersal  movements  may  be 
over  8  km  (5  mi)  (U.S.  Forest  Service 
(Forest  Service)  1999).  Amount  of 
rainfall,  availability  of  surface  water, 
width  of  streamside  terraces  and 
floodplains,  vegetative  cover,  and 
topography  can  all  influence  the  habitat 
available  to  arroyo  loads  and  the 
distances  they  will  move  from  the 
streambed  (Griffin  vt  al.  1999;  Ramirez 
2000).  In  San  Diego  Gountv.  Griffin  ft  al 
(1999)  found  that  the  female  adult 
arroyo  toads  they  radiotrai;ked  moved 
an  average  maximum  distance  of  135 
meters  (m)  (443  feet  (ft))  and  a 
maximum  of  more  than  300  m  (984  ft) 
perpendicularly  from  streams,  while 
males  moved  an  average  maximum  of  73 
m  (240  ft)  from  the  streams.  Males  along 
a  coastal  stream  with  a  broad  floodplain 
moved  an  average  maximum  of  92  m 


(302  f\)  from  the  streams,  while  those  in 
a  narrower  canyon  moved  only  23  m  (75 
ft)  from  the  streambed  (Griffin  et  al. 
1999).  Ramirez  (2000)  recorded  a 
maximum  distance  from  the  stream  of 
37  m  (121  ft)  in  one  desert  slope  stream 
with  a  very  narrow  floodplain,  and  145 
m  (476  ft)  in  another  desert  slope  system 
with  a  broader  floodplain.  Extended 
movement  away  from  streams  may  be 
facilitated  by  microclimates  wherein 
lower  temperatures  and  high  humidity 
on  foggy  days  in  the  spring  and  summer 
create  moist  substrates  in  upland 
habitats  where  adult  arroyo  toads  can 
survive  (Service  1999).  We  do  not  have 
enough  data  to  accurately  characterize 
overwintering  activities  and  habitat  use 
in  all  of  the  systems  that  arroyo  toads 
inhabit. 

Several  land  use  activities  may  affect 
the  hydrology  of  arroyo  toad  stream 
habitats  and  destroy  or  severely  modify 
the  dynamic  nature  of  the  riparian 
systems  upon  which  arroyo  toad^ 
depend  for  reproduction,  development, 
and  survival.  Arroyo  toad  breeding 
habitat  is  created  and  maintained  by  the 
fluctuating  hydrological.  geological,  and 
ecological  processes  operating  in 
riparian  ecosvstems  and  the  adjacent 
uplands.  These  riparian/wash  habitats 
as  well  as  adjacent  upland  habitats  are 
essential  for  this  species'  siu^-ival. 
Periodic  flooding  that  modifies  stream 
channels,  redistributes  channel 
sediments  and  alters  pool  location  and 
form,  coupled  with  upper  terrace 
stabilization  by  vegetation,  is  required 
to  keep  a  stream  segment  suitable  for  all 
life  stages  of  the  arroyo  toad.  Human 
activities  that  affect  water  quality, 
influence  the  amount  and  timing  of 
nonflood  flows  or  frequency  and 
intensity  of  floods,  affect  riparian  plant 
communities,  or  alter  sedimentation 
dynamics  can  reduce  or  eliminate  the 
suitability  of  stream  channels  for  arroyo 
toad  breeding  habitat.  Degradation  or 
loss  of  surrounding  riparian  and  upland 
habitats  reduces  and  eliminates  foraging 
and  overwintering  habitat.  The 
introduction  of  nonnative  plant  and 
animal  species  can  reduce  the  quality  of 
all  habitats  used  by  arroyo  toads,  lead  to 
detrimental  levels  of  competition  and 
prodation,  or  reduce  the  availability  of 
toad  food.  Run-off  from  roads  can 
decrease  habitat  quality  for  arroyo  toads, 
and  roads  provide  access  for  humans, 
domestic  animals,  and  invasive  species 
that  can  lead  to  additional  habitat 
degradation. 

The  effects  of  such  activities  and 
factors  may  not  become  apparent  until 
many  years  later  when  the  habitat 
finally  becomes  sufficiently  degraded 
that  arroyo  toads  can  no  longer 
reproduce  and  survive.  Combined  with 


the  normal  climatic  fluctuations  in  the 
arroyo  toad's  range,  which  can  include 
consecutive  years  of  extremely  high  or 
low  rainfall,  human  impacts  can  cause 
temporary  or  permanent  extirpations  of 
toads  from  some  areas.  Human  activities 
that  may  cause  adverse  impacts  to 
arroyo  toads  include  urbanization  and 
agriculture  within  and  adjacent  to 
riparian  habitats,  the  use  of  pesticides 
and  herbicides  within  or  adjacent  to 
arroyo  toad  habitat,  dam  building  and 
the  resulting  reservoirs,  water  flow 
manipulations,  sand  and  gravel  mining, 
suction  dredge  mining,  road  placement 
across  and  within  stream  terraces, 
livestock  grazing,  off-highway  vehicle 
use  of  roads  and  stream  channels,  the 
placement  of  campgrounds  and  other 
recreational  facilities  in  arroyo  toad 
habitat  (especially  on  stream  terraces), 
and  the  use  of  stream  channels  and 
terraces  for  recreational  activities. 

Previous  Federal  Actions 

We  first  included  the  arroyo 
southwestern  toad  as  a  Category  2 
candidate  species  in  the  September  18, 
1985,  Notice  of  Review  of  Candidate 
Species  (50  FR  37958).  It  was  included 
under  the  same  category  in  subsequent 
notices  on  lanuary  6,  1989  (54  FR  554). 
and  November  2l'.  1991  (56  FR  58804). 
We  were  petitioned  to  list  the  arroyo 
toad  under  the  Endangered  Species  Act 
(Act)  of  1973.  as  amended  (16  U.S.C. 
1531  et  seq).  on  December  30.  1992. 
and  we  published  a  proposed  rule  on 
August  3,  1993  (58  FR  41231).  The 
arroyo  toad  was  listed  as  endangered  on 
December  16.  1994  (59  FR  64859).  The 
designation  of  critical  habitat  was 
determined  to  be  not  prudent  due  to 
threats  of  vandalism  and  collection.  A 
draft  recover)'  plan  for  the  arroyo 
southwestern  toad  was  made  available 
for  public  comment  on  May  6,  1998  (63 
FR  25062).  and  we  published  the  final 
recovery  plan  in  September  1999. 

At  the  time  of  listing,  we  concluded 
that  designation  of  critical  habitat  for 
the  arroyo  toad  was  not  prudent  because 
such  designation  would  not  benefit  the 
species.  We  were  concerned  that  critical 
habitat  designation  would  likely 
increase  the  degree  of  threat  from 
vandalism,  collection,  or  other  human- 
induced  impacts.  We  were  aware  of  at 
least  one  instance  of  the  apparent 
collection  of  a  group  of  breeding  males 
that  had  occurred  during  the  listing 
process,  following  the  publication  of 
information  regarding  an  ongoing 
scientific  study.  During  the 
development  of  the  final  recovery  plan, 
concern  was  raised  about  collecting 
activities  on  some  public  lands  (Service 
1999).  However,  we  have  determined 
that  instances  of  vandalism  have  not 


increased  since  the  listing  of  the  arroyo 
toad,  and  the  threats  to  this  species  and 
its  habitat  from  specific  instances  of 
collection  and  habitat  destruction  do 
not  outweigh  the  broader  educational, 
potential  regulatory,  and  other  possible 
benefits  that  designation  of  critical 
habitat  would  provide  for  this  species. 
A  designation  of  critical  habitat  can 
provide  educational  benefits  by  formally 
identifying  those  areas  essential  to  the 
conservation  of  the  species.  These  areas 
are  also  identified  in  the  recovery  plans 
as  the  focus  of  oiu  recovery  efforts  for 
the  arroyo  toad. 

On  March  4,  1999,  the  Southwest 
Center  for  Biological  Diversity,  the 
Center  for  Biological  Diversity,  and 
Christians  Caring  for  Creation  filed  a 
lawsuit  in  the  Northern  District  of 
California  against  the  U.S.  Fish  and 
Wildlife  Service  and  Bruce  Bahbitt, 
Secretary  of  the  Department  of  the 
Interior  (Secretary),  for  failure  to 
designate  critical  habitat  for  seven 
species:  the  Alameda  whipsnake 
[Masticophis  lateralis  euryxanthus),  the 
Zayante  band-winged  grasshopper 
(Trimerotropis  infantilis),  the  Morro 
shoulderband  snail  [Helminthoglypta 
walkeriana),  the  arroyo  southwestern 
toad  {Bufo  microscaphus  califomicus], 
the  San  Bernardino  kangaroo  rat 
(Dipodomys  merriami  parvus) ,  the 
spectacled  eider  {Somateria  fischeri), 
and  the  Steller's  eider  (Polysticta 
stelleri)  {Southwest  Center  for  Biological 
Diversity  v.  U.S.  Fish  and  Wildlife,  CIV 
9»-1003  MMC).  On  November  5,  1999. 
William  Alsup,  U.S.  District  Judge, 
dismissed  the  plaintiffs'  lawsuit 
pursuant  to  a  settlement  agreement 
entered  into  by  the  parties.  Publication 
of  this  proposed  rule  is  consistent  with 
that  settlement  agreement. 

Absent  the  settlement  agreement,  the 
processing  of  this  proposed  rule  does 
not  conform  with  our  current  Listing 
Priority  Guidance  published  in  the 
Federal  Register  on  October  22,  1999 
(64  FR  57114).  The  guidance  clarifies 
the  order  in  which  we  will  process 
rulemakings.  Highest  priority  is 
processing  emergency  listing  rules  for 
any  species  determined  to  face  a 
significant  and  imminent  risk  to  its 
well-being  (Priority  1).  Second  priority 
(Priority  2)  is  processing  final 
determinations  on  proposed  additions 
to  the  lists  of  endangered  and 
threatened  wildlife  and  plants.  Third 
priority  is  processing  new  proposals  to 
add  species  to  the  lists.  The  processing 
of  administrative  petition  findings 
(petitions  filed  under  section  4  of  the 
Act)  is  the  fourth  priority.  We  are 
processing  this  proposed  rule  in 
compliance  with  the  above-mentioned 
settlement  agreement. 


Critical  Habitat 

Critical  habitat  is  defined  in  section  3 
of  the  Act  as — (i)  the  specific  areas 
within  the  geographic  area  occupied  bv 
a  species,  at  the  time  it  is  listed  in 
accordance  with  the  Act,  on  which  are 
found  those  physical  or  biological 
features  (I)  essential  to  the  conservation 
of  the  species  and  (D)  that  may  require 
special  management  consideration  or 
protection  and;  (ii)  specific  areas 
outside  the  geographic  area  occupied  by 
a  species  at  the  time  it  is  listed,  upon 
determination  that  such  areas  are 
essential  for  the  conservation  of  the 
species.  "Conservation"  means  the  use 
of  all  methods  and  procedures  that  are 
necessary  to  bring  an  endeuigered 
species  or  a  threatened  species  to  the 
point  at  which  listing  under  the  Act  is 
no  longer  necessary. 

Section  4Cb)(2)  of  the  Act  requires  that 
we  base  critical  habitat  proposals  upon 
the  best  scientific  and  commercial  data 
available,  after  taking  into  consideration 
the  economic  impact,  and  any  other 
relevant  impact,  of  specifying  any 
particular  area  as  critical  habitat.  We 
may  exclude  areas  from  critical  habitat 
designation  when  the  benefits  of 
exclusion  outweigh  the  benefits  of 
including  the  areas  within  critical 
habitat,  provided  the  exclusion  will  not 
result  in  extinction  of  the  species 
(section  4(b)(2)  of  the  Act) 

Designation  of  critical  habitat  can 
help  focus  conservation  activities  for  a 
listed  species  by  identifying  areas  that 
contain  the  physical  and  biological 
featiu-es  that  are  essential  for 
conservation  of  that  species. 
Designation  of  critical  habitat  alerts  the 
public  as  well  as  land-managing 
agencies  to  the  importance  of  these 
areas. 

Critical  habitat  also  identifies  areas 
that  may  require  special  management 
considerations  or  protection,  and  may 
provide  protection  to  areas  where 
significant  threats  to  the  species  have 
been  identified.  Critical  habitat  receives 
protection  from  destruction  or  adverse 
modification  through  required 
consultation  under  section  7  of  the  Act 
with  regard  to  actions  carried  out, 
funded,  or  authorized  by  a  Federal 
agency.  Section  7  also  requires 
conferences  on  Federal  actions  that  are 
likely  to  result  in  the  adverse 
modification  or  destruction  of  proposed 
critical  habitat.  Aside  from  the 
protection  that  may  be  provided  under 
section  7,  the  Act  does  not  provide  other 
forms  of  protection  to  lands  designated 
as  critical  habitat. 

Section  7(a)(2)  of  the  Act  requires 
Federal  agencies  to  consult  with  us  to 
ensure  that  any  action  they  authorize. 


fund,  or  carry  out  is  not  likely  to 
jeopardize  the  continued  existence  of  a 
threatened  or  endangered  species,  or 
result  in  the  destruction  or  adverse 
modification  of  critical  habitat.  In  50 
CFR  402.02,  "jeopardize  the  continued 
existence"  (of  a  species)  is  defined  as 
engaging  in  an  activity  likely  to  result  in 
an  appreciable  reduction  in  the 
likelihood  of  survival  and  recovery'  of  a 
listed  species.  "Destruction  or  adverse 
modification  "  (of  critical  habitat)  is 
defined  as  a  direct  or  indirect  alteration 
that  appreciably  diminishes  the  value  of 
critical  habitat  for  the  survival  and 
recovery  of  the  listed  species  for  which 
critical  habitat  was  designated.  Thus, 
the  definitions  of  "jeopardy"  to  the 
species  and  "adverse  modification"  of 
critical  habitat  are  nearly  identical. 

Designating  critical  habitat  does  not, 
in  itself,  lead  to  recovery  of  a  listed 
species.  Designation  does  not  create  a 
management  plan,  establish  numerical 
population  goals,  prescribe  specific 
management  actions  (inside  or  outside 
of  critical  habitat),  or  directly  affect 
areas  not  designated  as  critical  habitat. 
Specific  management  recommendations 
for  areas  designated  as  critical  habitat 
are  most  appropriately  addressed  in 
recovery,  conservation  and  management 
plans,  and  through  section  7 
consultations  and  section  10  permits. 

This  critical  habitat  designation 
identifies  specific  units  that  are 
essential  to  the  conservation  of  a  listed 
species  and  that  may  require  special 
management  considerations  or 
protection.  All  of  the  proposed  critical 
habitat  areas  are  considered  essential  to 
the  conservation  of  the  arroyo  toad  as 
described  in  the  final  recoven.'  plan.  The 
proposed  critical  habitat  units  contain  a 
mosaic  of  habitats  that  provide 
breeding,  foraging,  sheltering,  and  living 
spaces  for  arroyo  toads,  as  well  as 
migration  and  dispersal  corridors.  Each 
critical  habitat  unit  ciurently  may  not 
contain  all  of  the  priman'  constituent 
elements,  but  could  develop  them  in  the 
future.  Some  of  the  habitat  in  the 
proposed  units  could  be  improved 
through  habitat  rehabilitation  or 
improved  management  (e.^..  removal  of 
normative  species  or  restoration  of  more 
natural  streamflow  regimes). 

Methods 

In  determining  areas  that  are  essential 
to  conserve  the  arroyo  toad,  we  used  the 
best  scientific  and  commercial  data 
available.  We  have  reviewed  the  overall 
approach  to  the  conservation  of  the 
arroyo  toad  undertaken  by  the  local, 
state,  Tribal,  and  Federal  agencies 
operating  within  the  species'  range 
since  its  listing  in  1994,  and  the 
identified  steps  necessary  for  recovery 
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outlined  in  th(!  final  Recovery  flan  for 
the  Arroyo  Southwestern  Toad  (Ser\'if:e 
1999). 

We  have  also  reviewed  available 
information  that  pertains  to  the  habitat 
requirements  of  this  spw:ies.  including 
material  received  since  t;ompletion  of 
the  recovery  plan.  This  material 
included  data  in  reports  submitted 
during  section  7  consultations  and  by 
biologists  holding  section  10(a)(l)(AJ 
recovery  permits;  research  published  in 
peer-reviewed  articles  and  presented  in 
academic  theses  and  agency  reports; 
regional  Geographic:  Information  System 
(GIS)  coverages;  habitat  evaluation 
models  developed  for  and  data 
submitted  by  the  Los  Padres.  Angeles. 
San  Bernardino,  and  Cleveland  National 
Forests;  habitat  evaluation  models  for 
the  San  Diego  County  Multiple  Species 
Conservation  Program  (MSCP),  the 
North  San  Oiego  County  Multiple 
Habitat  Conservation  Program  (MHCP), 
and  the  North  County  Subarea  of  the 
MSCP  for  Unincorporated  San  Diego 
County;  and  a  habitat  capability  model 
developed  by  Barto  (1999)  for  San  Diego 
County 

The  areas  we  are  proposing  to 
designate  as  critical  habitat  currently 
provide  some  or  all  of  those  habitat 
components  essential  for  the  primary- 
biological  needs  of  the  arroyo  toad  as 
deHned  by  tho  primarv  constituent 
elements.  Additionally,  .section  4(b)(2) 
of  the  Act  requires  us  to  designate 
critical  habitat  on  the  basis  of  the  best 
scientific  and  commercial  information 
available,  and  to  consider  the  economic 
and  other  relevant  impacts  of 
designating  a  particular  area  as  rntical 
habitat.  We  may  exclude  areas  from 
critical  habitat  upon  a  determination 
that  the  benefits  of  such  exclusions 
outweigh  the  btmefits  of  specifying  such 
areas  as  critical  habitat 

Helationship  to  Mexico 

We  are  not  aware  of  any  existing 
national  level  regulatorv  mechanism  in 
Mexico  that  would  proteci  the  arroyo 
toad  or  its  habitat,  although  new 
legislation  for  wildlife  is  pending  in 
Mexico  and  Mexico  has  laws  that  could 
provide  protection  for  rare  species,  there 
are  enforcement  challenges  if  specific 
prote<:tions  were  available  and 
enforceable  in  Mexico,  for  this  species 
the  portion  of  the  range  in  Mexico 
alone,  in  isolation,  would  not  be 
adequate  to  ensure  the  long-term 
conservation  of  this  species 

Primary  Constituent  Elements 

In  accordance  with  section  3(5){A){i) 
of  the  Act,  and  regulations  at  50  CFR 
424.12,  in  determining  which  areas  to 
propose  as  critical  hahitat.  we  are 


required  to  base  critical  habitat 
determinations  on  the  best  scientific 
and  commercial  data  available  and  to 
consider  those  physical  and  biological 
features  (primary  constituent  elements) 
that  are  essential  to  the  conservation  of 
the  species,  and  that  may  require  special 
management  considerations  and 
protection.  These  include,  but  are  not 
limited  to,  space  for  individual  and 
population  growth  and  for  normal 
behavior:  food,  water,  air,  light, 
minerals,  or  other  nutritional  or 
physiological  requirements;  cover  or 
shelter;  sites  for  breeding,  reproduction, 
rearing  (or  development)  of  offspring; 
and  habitats  that  are  protected  from 
disturbance  or  are  representative  of  the 
historic  geographical  and  ecological 
distributions  of  a  species. 

Due  to  the  complex  life  history  and 
dispersal  capabilities  of  the  toads,  and 
the  dynamic  nature  of  the  environment 
in  which  they  are  found,  all  of  the 
primary  constituent  elements  may  not 
be  found  in  or  adjacent  to  every  stream 
reach  and  associated  upland  habitats 
proposed  for  critical  habitat.  It  is 
important  to  provide  for  dispersal  and 
migration  corridors,  as  well  as  allowing 
room  for  expansion  of  the  populations. 
Habitat  rehabilitation  efforts,  as  well  as 
changes  in  current  management 
activities,  may  be  necessary  in  some 
areas  in  order  to  attain  an  optimal 
distribution  of  the  primary  constituent 
elements  in  each  critical  habitat  unit. 

The  primary  constituent  elements  of 
critical  habitat  for  the  arroyo  toad 
include  rivers  and  streams  with  a 
hydrologic  regime  that  supplies 
sufficient  flowing  water  of  suitable 
(juality  at  the  appropriate  times  to 
provide  space,  food,  and  cover  needed 
to  sustain  eggs,  tadpoles, 
metamorphosing  juveniles,  and  adult 
breeding  loads;  low-gradient  stream 
segments  (typically  less  than  4  percent) 
with  sandv  or  fine  gravel  substrates 
which  support  the  formation  of  shallow- 
pools  and  sparsely  vegetated  sand  and 
gravel  bars  for  breeding  and  rearing  of 
tadpoles  and  juveniles;  a  natural 
flooding  regime  or  one  sufficiently 
corresponding  to  a  natural  regime  that 
will  pericjdically  scour  riparian 
vegetation,  rework  stream  c;hannels  and 
terrac:es.  and  redistribute  sands  and 
sediments,  such  that  adequate  numbers 
and  sizes  of  breeding  pools  and 
suffic:ient  terrac;e  habitats  with 
appropriate  vegetation  are  maintained  to 
provide  for  the  needs  of  all  life  stages  of 
the  toad;  upland  habitats  of  sufficient 
width  and  quality  (i  e.,  with  areas  of 
loose,  sandy  soil  where  toads  can 
burrow  underground)  to  provide 
foraging  and  living  areas  for  subadult 
and  adult  arrovo  toads  (loose,  sandv 


soils  are  typically  most  prevalent  on 
alluvial  terraces  and  valley  bottomlands 
and  occur  primau-ily.  but  not 
exclusively,  within  1.5  km  (0.9  mi)  of 
the  streamcourse  and  less  than  25  m  (80 
ft)  in  elevation  above  the  adjacent 
stream  channel);  few  or  no  nonnative 
species  that  prey  upon  or  compete  with 
arroyo  toads,  or  degrade  their  habitat; 
stream  channels  and  upland  habitats 
where  manmade  barriers  do  not 
completely  or  substantially  impede 
migration  to  overwintering  sites, 
dispersal  between  populations,  or 
recolonization  of  areas  that  contain 
suitable  habitat;  and  undisturbed 
habitats.  Primary  constituent  elements, 
or  components  thereof,  are  found  in  all 
of  die  areas  proposed  for  critical  habitat. 

Arroyo  toads  are  not  distributed 
uniformly  throughout  the  critical  habitat 
units.  Arroyo  toad  breeding  habitat  is 
patchily  distributed  along  the  stream 
courses,  and  the  same  may  be  true  of 
appropriate  upland  habitat.  Some  areas 
are  suitable  only  for  migration  and 
dispersal  between  breeding  and  foraging 
habitats  or  to  additional  breeding  pools 
that  will  accommodate  expanding 
populations.  The  areas  within  the 
proposed  units  contain  some  or  all  of 
the  primary  constituent  elements.  Areas 
within  the  proposed  critical  habitat  that 
may  not  have  toads  present  at  a  given 
point  in  time  may  be  capable  of 
supporting  the  constituent  elements 
because  habitat  conditions  can  change 
rapidly  in  response  to  flows  and  other 
factors,  such  as  the  development  and 
shifting  of  sand  and  gravel  bars,  and 
creation  and  disappearance  of  pools. 
Terrace  and  upland  habitat 
characteristics  and  suitability  are 
dynamic  and  may  change  as  a  result  of 
rainfall,  earthquakes,  fires,  and  other 
natural  events. 

Criteria  Used  To  Identify  Critical 
Habitat 

The  final  recovery  plan  (.Service  1999) 
for  the  arroyo  toad  identified  the 
specific  recovery  needs  of  the  species 
and  serves  as  a  starting  point  for 
identif\'ing  areas  essential  to  the 
conservation  of  the  toad.  Those  drainage 
basins  identified  in  the  final  recovery 
plan  as  areas  that  should  be  maintained 
or  rehabilitated  in  order  to  achieve 
arroyo  toad  recovery  are  generally 
reflected  in  this  proposed  critical 
habitat  designation.  The  designation  of 
critical  habitat  is  one  of  several  tools 
available  for  implementing  the  recover)' 
strategy  for  the  toad. 

The  recovery  strategy  for  the  arroyo 
toad  focuses  on  providing  sufficient 
breeding  and  upland  habitat  to  maintain 
self-sustaining  populations  of  arroyo 
toads  throughout  the  historic  range  of 


the  species  in  California,  and 
minimizing  or  eliminating  impacts  and 
threats  to  arroyo  toad  populations.  Self- 
sustaining  populations  are  those 
documented  as  having  successful 
recruitment  (i.e..  inclusion  of  newly 
matured  individuals  into  the  breeding 
population)  equal  to  20  percent  or  more 
of  the  average  number  of  breeding 
adults  in  7  of  10  years  of  average  to 
above  average  rainfall  amounts  with 
normal  rainfall  patterns.  The  level  of 
recruitment  is  based  on  the  currently 
available  information,  which  indicates 
that  arroyo  toads  may  live  for  only  about 
5  years,  and  that  losses  of  overwintering 
adults  can  be  high.  Having  20  percent  or 
greater  recruitment  in  7  of  10  good 
rainfall  years  should  provide  a  sufficient 
population  base  to  maintain  the 
population  through  adverse  conditions 
such  as  during  drought  years  or  high 
flow  years,  or  following  fires. 

Self-sustaining  populations  should 
require  little  or  no  direct  human 
assistance  such  as  captive  breeding  or 
rearing,  or  translocation  of  arroyo  toads 
between  sites.  Protection  and 
management  of  areas  on  a  watershed 
basis  is  the  most  effective  means  of 
achieving  such  distributions  of  habitat. 
Areas  should  be  large  enough  to  allow 
a  dynamic  spatial  and  temporal 
distribution  of  suitable  breeding, 
foraging,  dispersal,  and  migration 
habitats  in  the  event  of  random  natural 
or  human-related  events  such  as  fires, 
floods,  and  droughts. 

Arroyo  toads  survive  in  areas  that  are 
ecologically  and  geographically  distinct 
from  one  another,  and  the  threats  in 
those  areas  differ.  To  better  address  the 
recovery  needs  of  the  arroyo  toad  in 
each  of  these  areas,  we  identified  three 
recovery  units,  the  Northern,  Southern, 
and  Desert,  that  reflect  the  ecological 
and  geographic  separations,  and  cover 
the  known  and  historic  range  of  the 
species.  We  are  proposing  some  critical 
habitat  in  each  of  the  recovery  units  to 
identify  for  the  public  and  land 
managers  those  distincrt  ecological 
environments  in  which  the  toad  is 
found  that  are  essential  to  its  recovery, 
and  to  enable  land  managers  to  make 
management  decisions  that  may  help 
stabilize  and  expand  the  populations  in 
these  units  to  preserve  the  species'  full 
genetic  diversity.  The  recovery  units  as 
identified  in  the  final  recovery  plan  are 
provided  for  reference  in  Table  1 . 

TABLE  1 .  Recovery  Units  for  the 
Arroyo  Toad. 

Norttiem  Unit; 

San  Antonio  River,  Monterey  County 
Sisqucx  River  an<j  tributaries,  Santa  Bar- 
bara County 


TABLE  1 .  RECOVERY  Units  for  the 
Arroyo  Toad.— Continued 

Upper  Santa  Ynez  River  Basin  (IncJian. 

Mono.  Agua  Caliente).  Santa  Barbara 

County 
Sespe  Creek.,  Ventura  County 
Piru  Creek  (Upper  and  Lower),  Ventura 

and  Los  Angeles  counties 
Upper  Santa  Clara  River  Basin.  Los  An- 
geles County 
Upper  Los  Angeles  Basin:  (Big  Tujunga. 

tributaries.  Arroyo  Seco).  Los  Angeles 

County 
Souttiem  Unit: 

Santiago  Creek,  Orange  County 
San  Jacinto  and  Bautista  Creek,  River- 
side County 
San  Juan  basin  and  Trabuco  Creeks, 

Orange  and  Riverside  counties 
San  Mateo  and  San  Onofre  Creek  Ba- 
sins, San  Diego  and  Orange  counties 
Lower  Santa  Margarita  basin  (De  Luz, 

Roblar,    and    Sandia    Creeks),    San 

Diego  County 
Upper  Santa  Margarita  Basin  (Temecula 

Creek.   Arroyo  Seco),   Riverside  and 

San  Diego  Counties 
Lower  and  Middle  San  Luis  Rey  Basin 

(t>elow    Lake    Henshaw),    San    Diego 

County 
Upper  San  Luis  Rey  basin  (above  Lake 

Henshaw),  San  Diego  County 
Santa  Ysabel  Creek.  San  Diego  County 
San  Diego  basin  (including  San  Vicente 

Creek).  San  Diego  County 
Sweetwater      River     Basin      (including 

Viejas,  Peterson  Creeks).  San  Diego 

County 
Cottonwocxj   Creek   Basin,    San    Diego 

County 
Desert  Recovery  Unit: 

Little  Rock  Creek,  Los  Angeles  County 
Upper    Mojave    River    Basin    (Mojave, 

Deep,    Horsethief,    Little    Horsethief). 

San  Bemardino  County 
Whitewater  River  Basin,  Riverside  Coun- 

ty. 

In  an  effort  to  map  areas  essential  to 
the  conservation  of  the  species  we  used 
data  on  known  arroyo  toad  locations, 
focusing  specifically  on  those  areas 
identified  in  the  recovery  plan  as 
essential  for  the  stabilization  and 
reclassification  of  the  species.  We  then 
used  spatial  data  on  stream  gradient  to 
better  determine  the  extent  of  suitable 
breeding  habitat  in  these  areas.  Stream 
segments  containing  suitable  stream 
gradient  are  often  patchily  distributed 
and  interspersed  with  higher  gradient 
segments.  These  interspersed  high- 
gradient  segments  were  included  in  the 
mapped  essential  stream  reaches 
because  of  their  proximity  to  suitable 
breeding  habitat  and  their  importance  in 
facilitating  movement  between  breeding 
sites. 

GIS-based  modeling  was  then  used  to 
identify  upland  areas  within  a  25-m  (80- 
ft)  elevation  range  of  each  essential 
stream  reach  and  no  more  than  1.5  km 


(0.9  mi)  away  from  the  stream.  This 
technique  was  effective  at  capturing 
alluvial  areas  associated  with  river 
valleys  without  extending  appreciably 
up  the  adjacent  hillsides.  Thus,  the 
width  of  the  upland  component  of 
critical  habitat  varies  based  on 
topography.  The  habitat  is  wide  in 
broad  alluvial  valleys  and  narrow  in 
places  where  streams  run  through 
constricted  canyons  or  between 
surrounding  hills. 

To  provide  a  legal  description  of  the 
proposed  critical  habitat  units,  a  1-km^ 
(0.62  mi^)  Universal  Transverse 
Mercator  (UTM)  grid  was  overlaid  on 
each  essential  stream  reach  and  its 
surrounding  upland  habitat  area  (as 
defined  by  the  GIS-based  modeling 
described  above).  The  proposed  critical 
habitat  units  represent  all  l-km^  (0.62 
mi^)  UTM  grid  squares  that  contain 
portions  of  an  essential  stream  segment 
or  upland  habitat  area.  Defining  critical 
habitat  unit  boundaries  at  a  l-km^  (0.62 
mi^)  scale  resolution  does  result  in  the 
inclusion  of  some  areas  that  potentially 
lack  the  primary  constituent  elements 
necessar}'  for  arroyo  toads. 

To  identify  proposed  critical  habitat 
units,  we  first  examined  those  lands 
under  Federal  jurisdiction.  Those  lands 
include  areas  managed  by  the 
Department  of  Defense  (DOD),  the  U.S. 
Forest  Service  (USPS),  the  Bureau  of 
Land  Management  (BLM).  the  Army 
Corps  of  Engineers  (Army  Corps),  and 
the  U.S.  Fish  and  Wildlife  Service 
(Service).  We  also  considered  the 
existing  status  of  non-Federal  and 
private  lands  in  designating  areas  as 
critical  habitat.  Section  10(a)(1)(B)  of  the 
Act  authorizes  us  to  issue  permits  for 
the  take  of  listed  species  incidental  to 
otherwise  lawful  activities.  An 
incidental  take  permit  application  must 
be  supported  by  a  habitat  conservation 
plan  (HCP)  that  identifies  conservation 
measures  that  the  permittee  agrees  to 
implement  for  the  species  to  minimize 
and  mitigate  the  impacts  of  the 
requested  incidental  take.  Non-Federal 
and  private  lands  that  are  covered  by  an 
existing  operative  HCP  and  executed 
implementation  agreement  (LA)  for 
arroyo  toads  under  section  10(a)(1)(B)  of 
the  Act  receive  special  management  and 
protection  under  the  terms  of  the  HCP/ 
LA  and  are  therefore  not  being  proposed 
for  inclusion  in  critical  habitat  as 
discussed  in  section  3(5)  of  the  Act. 

We  considered,  and  are  proposing, 
portions  of  the  Pala,  Rincon,  Capitan 
Grande,  Sycuan,  Viejas,  La  Posta,  and 
Soboba  Indian  Reservations  because  we 
believe  that  riparian  and  adjoining 
upland  areas  on  Tribal  lands  may  be 
essential  to  the  continued  existence  of 
arroyo  toads.  However,  the  short 


36518 


Federal  Register/ Vol.  65,  No.  Ill /Thursday.  lune  8.  2000 / Proposed  Rules 


Federal  Register/Vol.  65.  No.  Ill /Thursday.  June  8,  2000 / Proposed  Rules 


36519 


amount  of  time  allowed  under  the 
settlement  agreement  approved  by  the 
court  to  propose  critical  habitat 
precluded  us  from  adequately 
coordinating  with  the  respe<:tive  Tribes. 
Subsequent  to  this  proposal,  we  will 
coordinate  with  the  Tribes  before 
making  a  final  determination  as  to 
whether  any  Tribal  lands  should  be 
included  as  critical  habitat  for  the 
arroyo  toad.  We  will  consider  whether 
these  Tribal  lands  require  special 
management  considerations  or 
protection;  we  may  also  exclude  some 
or  all  of  these  lands  from  critical  habitat 
upon  a  determination  that  the  benefits 
of  excluding  them  outweighs  the 
benefits  of  designating  these  areas  as 
critical  habitat,  as  provided  under 
section  4(b)(2)  of  the  Act.  This 
consultation  will  take  place  under  the 
auspices  of  Secretarial  Order  320H  and 
the  Presidential  Memorandum  of  April 
29,  1994.  which  require  us  to  coordinate 
with  federally  recognized  Tribes  on  a 
Goverrunent-to-Govemment  basis. 

We  did  not  map  critical  habitat  in 
sufficient  detail  to  exc:lude  all 
developed  areas  such  as  towns,  housing 
developments,  and  other  lands  unlikely 
to  contain  primary  t:onstituent  elements 
essential  for  arroyo  toad  conservation. 
Areas  of  existing  features  and  structures 
within  the  unit  boundaries,  such  as 
buildings,  roads,  aqueducts,  railroads, 
airports,  and  paved  areas  will  not 
contain  one  or  more  of  the  primary 
constituent  elements  Federal  actions 
limited  to  these  an;as.  therefore,  would 
not  trigger  a  section  7  consultation, 
unless  they  affet:t  the  spet;ies  and/or  the 
primary  constituent  elements  in 
adjacent  critical  habitat 

Proposed  Critical  Habitat  Dfsignation 

The  approximate  area  encompassing 
proposed  critical  habitat  by  countv  and 
land  ownership  is  shown  \i\  Table  2 
Proposed  critical  habitat  includes  arroyo 
toad  habitat  throughout  the  spev^ies' 
range  in  the  United  States  [i f  . 
Monterey,  .San  Luis  Obispo.  Santa 
Barbara.  Vt^ntura.  Los  .Angeles, 
Riverside.  San  BtTuardino.  Orange,  and 
San  Diego  Counties,  California)  Lands 
proposed  are  under  privatf.  local 
agency,  county.  State.  Tribal,  and 
Federal  ownership   Lands  proposed  a.s 
critical  habitat  h4ive  been  divided  into    , 
22  Critical  Habitat  Units  Brief 
descriptions  of  each  uiut,  and  reasons 
for  proposing  them  .is  critical  habitat, 
are  pres»?nted  below  The  units  are 
generally  based  on  geographically 
distinct  river  basins  In  several 
instances,  a  river  basin  has  been  broken 
into  two  or  more  units  based  lui  human 
or  natural  landscape  features  that 


effectively  separate  portions  of  the  basin 
(p.^.,  a  large  reservoir  or  gorge). 

Jennings  and  Hayes  (1994)  estimate 
that  arroyo  toads  have  lost  up  to  75 
percent  of  their  historic  habitat. 
Although  the  linear  measure  of 
historically  occupied  streams  may  not 
be  four  times  what  is  currently 
occupied,  it  is  clear  from  museum 
records  and  data  on  extant  populations 
that  the  habitats  capable  of  supporting 
large  numbers  of  arroyo  toads  have 
decreased  dramatically  in  the  last  100 
years.  The  reaches  that  typically  support 
or  historically  supported  the  highest 
densities  of  toads  are  those  in  the  lower 
and  middle  portions  of  river  basins, 
typically  associated  with  third  order  or 
larger  streams.  Many  of  those  reaches 
have  been  lost  to  urban  development, 
intensive  agriculture,  and  reservoirs. 

Arroyo  toads  now  occur  as  isolated 
subpopulations  on  the  middle  and 
upper  reaches  of  tributaries  of  many 
large  rivers.  They  probably  occurred  on 
these  creeks  downstream  to  the 
confluences  with  the  mainstems.  If  so. 
and  if  arroyo  toads  used  the  mainstems 
for  breeding  or  dispersal,  all  of  the 
arroyo  toads  in  a  single  basin  would 
have  constituted  a  single 
metapopulation.  The  isolation  of 
subpopulations  on  the  tributaries  can 
lead  to  inbreeding  and  genetic 
instability,  making  them  more 
susceptible  to  losses  from  disease  or 
other  problems  Losses  of  genetic 
variability  associated  with  inbreeding 
can  make  it  more  difficult  for  a 
population  to  survive  when 
environmental  conditions  change,  as 
associated  with  long-term  climatic 
changes  or  fluctuations  [eg.  ice  ages, 
global  warming)  When  populations  in 
isolated  reaches  are  greatly  reduced  or 
lost  due  to  natural  or  human-related 
impacts,  including  catastrophic  fires  or 
floods,  the  loss  of  habitat  continuity  and 
the  greater  distances  between 
subpopulations  will  make  it  more 
difficult  for  arroyo  toads  to  recolonize 
those  fragmented  habitats  (see  e.g.,  Barto 

Northern  Recovery  Lnit 

The  following  seven  critical  habitat 
units  are  located  in  the  Northern 
Recovery  Unit  for  the  arroyo  toad,  as 
disc  ussed  in  the  final  r»H:overy  plan. 
Most  of  the  lands  are  Federal,  and 
management  needs  are  being  addressed 
through  the  st'ction  7  consultation 
pro(  ess  and  the  development  of 
management  plans  and  conservation 
strategies 


Unit  1:  San  Antonio  Rjver.  Monterey 
County 

Unit  1  consists  of  the  San  Antonio 
River  and  adjacent  uplands,  from  the 
junction  of  Forest  Creek  downstream  to 
San  Antonio  Reservoir.  The  unit 
encompasses  approximately  9,100  ha 
(22.600  ac),  98  percent  of  which  is  on 
the  Fort  Hunter  Liggett  Military' 
Reservation.  This  is  the  northernmost 
known  occurrence  of  arroyo  toads  and 
is  approximately  160  km  (100  mi)  north 
of  the  nearest  documented  extant 
population.  The  protection  and  recovery 
of  this  population  are  essential  to 
maintain  the  complete  genetic 
variability  of  the  species  and  the  full 
range  of  ecological  settings  within 
which  it  is  found. 

L^nif  2:  Sisquoc  River,  Santa  Barbara 
County 

Unit  2  consists  of  the  Sisquoc  River 
and  adjacent  uplands,  from  Sycamore 
Campground  downstream  to  its 
confluence  with  the  Santa  Maria  River. 
The  unit  encompasses  approximately 
1 1 .700  ha  (28,900  ac),  of  which  67 
percent  is  private  land  and  33  percent 
is  within  the  Los  Padres  National  Forest. 
Upper  stretches  of  the  river  are  within 
the  National  Forest  and  mostly  within 
the  San  Rafael  Wilderness  Area.  Below 
the  National  Forest  boundary,  the  river 
and  adjacent  uplands  are  on  private 
lands.  This  long,  unregulated  stream  is 
occupied  arroyo  toad  habitat  and  is  one 
of  the  few  remaining  major  rivers  in 
southern  California  with  a  natural  flow 
regime. 

( 'nit  3:  i  'pper  Santa  Ynez  River  Basin, 
Santa  Barbara  County 

Unit  3  is  located  upstream  of  Gibraltar 
Reservoir  and  incorporates  portions  of 
the  upper  Santa  Ynez  River,  Indian 
Creek,  Mono  Creek,  and  adjacent 
uplands.  The  unit  encompasses 
approximately  5.700  ha  (14.100  ac) 
within  the  Los  Padres  National  Forest, 
with  over  90  percent  on  National  Forest 
lands  and  the  remainder  in  private 
inholdings.  Proposed  portions  of  the 
upper  Santa  Ynez  River  watershed 
extend  from  Jameson  Reservoir  down  to 
Gibraltar  Reservoir.  Indian  Creek  basin 
is  proposed  from  the  Buckthorn  Creek 
confluence  down  to  the  Mono  Debris 
Dam.  Mono  Creek  is  proposed  from  the 
first  unnamed  stream  below  The 
Narrows  to  its  confluence  with  the 
.Santa  Ynez  River.  A  substantial  and 
well-studied  arroyo  toad  population 
occurs  in  this  area  (Sweet  1992,  1993). 
It  is  likely  the  remnants  of  a  much  larger 
population  that  historically  extended 
downstream  below  what  is  now  Lake 


Cachuma  and  upstream  into  the  area 
occupied  by  Jameson  Reser\oir. 

Unit  4:  Sespe  Creek.  Ventura  County 

Unit  4  includes  Sespe  Creek  and 
adjacent  uplands,  from  the  lower  end  of 
Sespe  Gorge  (elevation  approximately 
1,075  m  (3,530  ft))  downstream  to  the 
confluence  with  Alder  Creek.  The  unit 
encompasses  approximately  5,800  ha 
(14,300  ac),  of  which  96  percent  is  on 
the  Los  Padres  National  Forest  and  the 
remainder  is  in  private  inholdings.  A 
substantial  arroyo  toad  population 
occurs  in  this  unit  (Service  1999)  along 
an  undammed  stream  in  a  watershed 
that  is  predominately  National  Forest 
land.  In  all  likelihood,  arroyo  toad 
populations  in  units  4,  5,  and  6 
historically  were  part  of  a  large  Santa 
Clara  River  Basin  metapopulation. 
Substantive  barriers  to  toad  movement 
now  exist  between  these  units, 
including  dams,  agriculture,  and  urban 
development. 

Unit  5:  Piru  Creek,  Ventura  and  Los 
Angeles  Counties 

Unit  5  includes  Piru  Creek  and 
adjacent  uplands  from  the  confluence 
with  Lockwood  Creek  downstream  to 
Pyramid  Reservoir  (Subunit  A),  and 
from  Piru  Gorge  downstream  to  Lake 
Piru  (Subunit  B).  Subunit  B  also 
includes  Agua  Blanca  Creek  from 
Devil's  Gateway  downstream  to  the 
confluence  with  Piru  Creek.  The  unit 
encompasses  approximately  7,800  ha 
(19,300  ac),  95  percent  of  which  is 
within  the  Los  Padres  and  Angeles 
National  Forests,  with  the  remaining  on 
private  inholdings.  A  substantial  arroyo 
toad  population  occurs  in  this  unit 
(Service  1999). 

Unit  6:  Upper  Santa  Clara  River  Basin. 
Los  Angeles  County 

Unit  6  includes  portions  of  Castaic 
Creek,  San  Francisquito  Creek,  the 
upper  Santa  Clara  River,  and  adjacent 
uplands.  The  unit  encompasses 
approximately  13.900  ha  (34,300  ac),  of 
which  77  percent  is  private  land  and  23 
percent  is  within  the  Angeles  National 
Forest.  The  proposed  portion  of  Castaic 
Creek  extends  from  Cienega  Spring 
downstream  to  Castaic  Lake  (Subunit 
A).  A  portion  of  Fish  Creek  above  the 
confluence  with  Castaic  Creek  is  also 
included  in  Subunit  A.  Arroyo  toads 
occur  below  Castaic  Lake  to  the 
confluence  of  the  Santa  Clara  River 
(Subunit  B).  The  upper  Santa  Clara 
River  is  proposed  from  Bee  Canyon 
downstream  to  the  confluence  with 
Castaic  Creek  (Subunit  B).  San 
Francisquito  Creek  is  proposed  from  Bee 
Canyon  (a  different  Bee  Canyon)  to  the 
confluence  with  the  Santa  Clara  River 


(Subunit  B).  San  Francisquito  Creek 
offers  an  excellent  opportunity  for 
expanding  the  Upper  Santa  Clara  arroyo 
toad  population  with  appropriate 
management  of  nonnative  plants  and 
habitat  rehabilitation. 

Unit  7:  Upper  Los  Angeles  River  Basin. 
Los  Angeles  County 

Unit  7  includes  portions  of  Big 
Tujunga,  Mill.  Alder,  and  Arroyo  Seco 
creeks,  and  adjacent  uplands.  The  unit 
encompasses  approximately  8,700  ha 
(21,500  ac),  of  which  68  percent  is 
within  the  Angeles  National  Forest  and 
32  percent  is  private  land.  Big  Tujunga 
Creek  is  proposed  from  Big  Tujiuiga 
Dam  downstream  to  Hansen  Lake 
(Subunit  A)  (excluding  Big  Tujunga 
Reservoir).  Big  Tujunga  Creek  upstream 
from  Big  Tujiuiga  Lake  to  2  km  (1.2  mi) 
above  the  confluence  with  Alder  Creek, 
Mill  Creek  from  the  Monte  Cristo  Creek 
confluence  dovynstream  to  Big  Tujunga 
Creek,  and  Alder  Creek  from  the  Mule 
Fork  confluence  downstream  to  Big 
Tujunga  Creek  are  proposed  (Subunit 
B).  Arroyo  Seco  is  proposed  from  the 
Long  Canyon  confluence  downstream  to 
Devil's  Gate  Reservoir  (Subunit  C). 
Arroyo  toads  occupy  each  of  these 
drainages.  Big  Tujunga  Creek  below  the 
reservoir  is  an  area  with  high  potential 
for  expanding  toad  numbers  through 
careful  management  of  land  use 
activities  and  water  releases  from  the 
dam. 

Southern  Recovery  Unit 

The  following  12  critical  habitat  units 
are  located  in  the  Southern  Recovery 
Unit  for  the  arroyo  toad,  as  discussed  in 
the  final  recovery  plan.  Arroyo  toads 
probably  occurred  in  and  along  the 
coastal  plain  portions  of  all  the  streams 
in  this  unit,  but  are  now  found  on  the 
coastal  plain  only  in  units  8,  10.  11.  and 
12.  The  latter  two  units  are  largely 
encompassed  by  Camp  Pendleton 
Marine  Corps  Base. 

Unit  8:  Santiago  Creek.  Orange  County 

Unit  8  is  centered  around  the 
confluence  of  Santiago,  Black  Star,  and 
Baker  creeks,  just  above  Ir\'ine  Lake. 
The  unit  encompasses  approximately 
1,200  ha  (3,000  ac),  95  percent  of  which 
is  private  land  and  5  percent  is  within 
the  Cleveland  National  Forest.  Black 
Star  Creek  is  proposed  from  near  the 
southwest  corner  of  Section  30  (T4S, 
R7W)  downstream  to  Santiago  Creek. 
An  approximately  3  km  (1.9  mi)  stretch 
of  lower  Baker  Canyon  is  proposed. 
Portions  of  the  Orange  County  Central/ 
Coastal  Natural  Conmiunity 
Conservation  Planning  Act  of  1991 
(NCCP)/HCP  plaiming  area  fall  within 
the  unit  boundaries,  but  areas  where 


take  has  been  authorized  are  not  being 
proposed  for  critical  habitat.  The 
current  status  of  arroyo  toads  in  this 
unit  is  poorly  known,  but  there  are 
historic  records  from  the  1970s  and 
high-quality  habitat  still  exists  in  the 
area.  The  unit  is  important  for  arroyo 
toad  recovery,  as  it  is  the  northernmost 
remaining  habitat  in  Orange  County  and 
suppqrts  the  only  remaining  population 
within  the  lower  Santa  Ana  River  Basin. 

Unit  9:  San  Jacinto  River  and  Bautista 
Creek.  Riverside  County 

Unit  9  includes  portions  of  the  San 
Jacinto  River  and  Bautista  Creek  and 
adjacent  uplands,  several  miles  east  of 
the  tovyn  of  Hemet.  The  unit 
encompasses  approximately  5,370  ha 
(13.300  ac),  of  which  62  percent  is 
private  land  and  24  percent  is  within 
the  San  Bernardino  National  Forest.  The 
San  Jacinto  River  is  proposed  from  the 
Sand  Canyon  confluence  downstream  to 
just  below  the  confluence  with  Indian 
Creek.  The  lower  1  km  (0.6  mi)  of  Indian 
Creek  is  also  included.  Bautista  Creek  is 
proposed  from  near  the  middle  of 
section  20  (T6S,  R2E)  downstream  to 
near  the  middle  of  section  21  (T5S. 
RlE),  at  the  point  where  the  levee  starts. 
The  current  status  of  arroyo  toads  in  this 
unit  is  poorly  known,  but  there  are 
historic  records  from  the  1970s  and  high 
quality  habitat  still  exists  in  the  area.  It 
is  an  important  area  for  recovery-,  being 
the  only  remaining  area  in  the  San 
Jacinto  River  Basin  capable  of 
supporting  a  substantial  population. 

Approximately  330  ha  (815  ac)  of  the 
Soboba  Indian  Reser\'ation  are  included 
in  this  unit.  Within  the  Reservation, 
riparian  and  associated  upland  habitats 
along  lower  Indian  Creek  and  the  San 
Jacinto  River  are  considered  essential 
for  the  conservation  of  the  arrovo  toad. 
Based  on  the  outcome  of  discussions 
with  the  Soboba  Tribe,  and  the  results 
of  our  4(b)(2)  analysis,  critical  habitat  on 
these  Tribal  lands  may  be  appropriate 
and  has  been  identified  in  this  proposed 
rule. 

Unit  10:  San  Juan  and  Trabuco  Creeks. 
Orange  and  Riverside  Counties 

Unit  10  includes  portions  of  San  Juan 
Creek,  Bell  Canyon.  Trabuco  Creek,  and 
adjacent  uplands.  The  unit  encompasses 
approximately  8,600  ha  (21,300  ac).  of 
which  59  percent  is  private  land.  21 
percent  is  Orange  County  park  land  [i.e.. 
Gaspers  Wilderness  Park  and  O'Neil 
Regional  Park),  and  20  percent  is  on  the 
Cleveland  National  Forest.  The 
proposed  portion  of  San  Juan  Creek 
extends  from  the  bottom  of  Decker 
Canyon  downstream  to  Interstate  5 
(Subunit  A).  The  proposed  portion  of 
Bell  Canyon  extends  from  just  below 
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(irovv  (i.mvdii  (liivvnstriMiii  to  the 
( Dnflut'iict'  vvitli  Sill)  luciii  (Ip^fk 
(,Su[)uiiit  A),  An  apprDXiniatolv  H  km  (5 
mi)  stretch  of  TrahiK  n  (In-fk  is 
proposed,  extendiiif;  (low  iistream  from 
[•'alls  (iaiuou  (,Siil)imit  H)   .S,in  |iian 
(Ireek  supports  a  lar^f  arroyo  toad 
population,  which  is  concentrated 
within  (laspers  Wilderness  Park  and 
private  lands  downstream  Trabuco 
f  Tcek  is  occupied  l)v  arroyo  toads,  hut 
there  is  little  aiiditional  information  on 
their  distribution  and  abundance  in  this 
drainage  Although  habitat  has  been 
degraded  in  the  far  downstream 
portions  of -San  luan  (ireek,  there  is  still 
high  potential  for  restoraticm  and 
recovery  in  this  area. 

f  'nit  1 1 :  San  Mateo  and  San  I  )nofiv 
Basins,  San  Ptcffo  and  Oran^v  Cauntivs 

Unit  11  includes  portions  of  .San 
Mateo.  San  Onofre.  (Ihristianitos. 
Talega.  Gabino.  and  La  Paz  creeks,  and 
adjacent  uplands.  The  unit  encompasses 
approximately  1 1.200  ha  {27.600  ac).  of 
which  78  percent  is  within  the  Camp 
Pendleton  Marine  Oirps  Base  and  20 
percent  is  on  private  land.  The  proposed 
portion  of  San  Mateo  Oeek  extends 
from  Devils  Canyon  downstream  to 
Interstate  5.  The  proposed  portion  of 
San  Onofre  Oet^k  extends 
approximately  16  km  (10  mi)  upstream 
from  Interstate  .5  and  includes  portions 
of  lardine  Canyim.  Christianitos  Creek  is 
proposed  from  just  above  (iabino  Oeek 
downstream  to  the  confluenc:e  with  .San 
Mateo  Creek  An  approximately  5  km 
(:M  mi)  stretch  of  Gabino  Cre<!k 
upstream  from  its  confluence  with 
(Christianitos  Creek  is  proposed, 
including  about  1  km  (06  mi)  of  La  Paz 
Oeek,  An  approximately  7  km  (4  4  mi) 
stretch  of  Talega  Creek  upstream  from 
its  confluonce  with  Cihristianitos  Creek 
is  also  proposed.  This  unit  supports  a 
large  number  of  arroyo  toads  (D C. 
Holland,  unpubl   data)  and  one  of  the 
few  remaining  [lopulalions  on  the 
coastal  plain 

Unit  12:  Lower  Santa  SUirtiartta  liner. 
San  Diego  County 

Unit  12  includes  the  Santa  Margarita 
River  and  adj<i(  i?nt  uplands,  from  the 
lower  end  of  Temecula  (ianyon  to 
Interstate  5.  It  also  includes  I)e  Luz 
Creek  from  the  town  of  lie  Luz  to  the 
confluentie  with  the  Santa  Margarita 
River  and  approximately  2  5  km  (It)  mi) 
of  Roblar  Creek  above  its  confluence 
with  the  .Santa  Margarita  River  The  unit 
encompasses  approximately  9.H()t)  h.i 
(24,200  ac).  of  which  74  percent  is 
within  either  the  Camp  Pendleton 
Marint?  Corps  Base  or  the  Fallbrook 
Naval  Weapons  Station  and  25  percent 
is  on  private  land  The  arroyo  toad 


population  within  tins  unit  is  large  (DC. 
Holland,  unpubl  data)  and  one  of  the 
few  remaining  on  the  coastal  plain. 

f  'i}it  IJ  I  'pper  Santa  Margarita  River 
Basin,  Riverside  and  San  Diegi^  Counties 

Unit  13  is  located  above  Vail  I>ake  and 
iiu  hides  portions  of  Temec  ula  ("reek. 
Wilson  Of»ek.  Arroyo  Sero  Creek,  and 
adjacent  uplands  The  unit  encompasses 
approximately  9.800  ha  (24.200  ac).  of 
which  78  percent  is  private  land  and  18 
perf:ent  is  within  the  Cleveland  National 
Forest.  Temecula  Creek  is  proposed 
from  Dodge  Valley  downstream  to  Vail 
Lake   Wilson  (ireek  is  proposed  from 
Ixincaster  Valley  down  to  Vail  Lake,  and 
the  Arroyo  Seco  segment  extends  from 
("rosley  Homestead  down  to  Vail  Lake. 
The  broad,  flat  alluvial  valleys  found  in 
this  unit  contain  high-quality  habitat  for 
arroyo  toads,  and  the  species  occurs  in 
each  of  the  proposed  drainages.  It  is  the 
largest  and  highest  quality  area  of 
suitable  arroyo  toad  habitat  in  Riverside 
County. 

I 'nit  14  Lower  and  Middle  San  Luis  Rey 
River  Basin,  San  Diego  County 

Unit  14  includes  portions  of  the  San 
Luis  Rey  River  below  Lake  Henshaw 
and  adjacent  uplands,  and  includes  the 
lower  portion  of  Keys  Creek.  The  unit 
encompasses  approximately  13.400  ha 
(33,100  ac),  of  which  77  percent  is 
private  land  and  17  percent  is  Tribal 
land.  The  San  Luis  Rey  River  is 
proposed  from  the  western  edge  of  the 
La  Jolla  Indian  Resenafion  downstream 
to  the  confluence  with  Guajome  Oeek 
near  the  city  of  Oceanside. 
Approximately  2  7  km  (1.7  mi)  of  Keys 
(ireek  upstream  from  the  confluence 
with  the  San  Luis  Rey  is  also  proposed. 
This  long,  low-elevation  (all  below  305 
m  (1.000  ft)  in  elevation)  unit,  situated 
in  a  broad,  flat  valley,  is  prime  occupied 
habitat  for  arroyo  toads.  Approximately 
1.365  ha  (3.375  ac)  of  the  Pala  Indian 
Reservation  and  920  ha  (2.275  ac)  of  the 
Rincon  Indian  Reservation  are  included 
in  this  unit   Within  these  reservations, 
riparian  and  associated  upland  habitats 
along  the  San  Luis  Rey  River.  Pala 
(ireek.  and  other  tributary  streams  are 
considered  essential  for  the 
conservaticm  of  the  arroyo  toad. 

The  San  Luis  Rey  River  provides 
important  high  quality  habitat  for  the 
arroyo  toad.  However,  intensive 
urbanization  and  agriculture  near  the 
(.oast,  and  dams  and  water  diversions  in 
the  upper  end.  have  greatly  reduced 
habitat  quality  in  the  upper  and  lower 
(xirtions  of  this  drainage,  leaving  only 
the  middle  stretch  of  the  river  with  any 
remaining  high  quality,  occupied  toad 
habitat.  Apprcjximately  19  percent  of  the 
identified  remaining  suitable  habitat 


along  the  San  Luis  Rey  is  on  Tribal  land 
(13  perc;ent  on  the  Pala  and  6  percent  on 
the  Rincon)  The  Pala  Reservation  is  in 
the  middle  of  the  San  Luis  Rey  critical 
habitat  unit.  If  habitat  on  the  reservation 
is  lost,  the  remaining  population  would 
be  highly  fragmented  and  vulnerable  to 
extirpation.  Also,  land  uses  on  the 
stream  terrace  (primarily  agricultural 
fields)  have  been  more  intensive  on  the 
private  lands,  par1ic:ularly  in  the  lower 
end  of  the  unit.  Thus,  the  Tribal  lands 
actually  support  a  greater  percentage  of 
high  quality  upland  habitat.  Based  on 
the  outcome  of  discussions  with  the 
Pala  and  Rincon  Indian  Tribes,  and  the 
results  of  our  4fb)(2)  analysis,  critical 
habitat  on  these  Tribal  lands  may  be 
appropriate  and  has  been  identified  in 
this  proposed  rule. 

L'nit  15:  Upper  San  Luis  Rey  Basin,  San 
Diego  County 

Unit  15  includes  the  upper  San  Luis 
Rey  River  above  Lake  Henshaw,  two  of 
its  headwater  tributaries,  and  adjacent 
uplands.  The  unit  encompasses 
approximately  7,400  ha  (18,300  ac),  of 
which  68  percent  is  private  land  and  32 
percent  is  within  the  Cleveland  National 
Forest.  The  upper  San  Luis  Rey  River  is 
proposed  from  the  Indian  Flats  area 
downstream  to  the  upper  end  of  Lake 
Henshaw  (Subunit  A).  Agua  Caliente 
Creek  is  proposed  from  the  western  edge 
of  section  13  (TlOS,  R3E)  to  the 
confluence  with  the  San  Luis  Rey 
(Subunit  A).  An  approximately  2.5  km 
(1.6  mi)  stretch  of  the  West  Fork  of  the 
San  Luis  Rey  River  is  proposed  where 
it  runs  through  Barker  Valley  (Subunit 
B).  Arroyo  toads  occur  in  each  of  these 
drainages,  with  the  largest  concentration 
found  along  Agua  Caliente  Creek.  This 
unit  contains  an  important  assemblage 
of  several  small,  disjunct,  high-elevation 
populations  and  one  large,  core 
population  in  an  area  where  in-stream 
and/or  overland  dispersal  between 
populations  is  probably  still  possible. 

Unit  16:  Santa  Ysabel  Creek,  San  Diego 
County 

Unit  16  includes  portions  of  Santa 
Ysabel  Creek  and  adjacent  uplands,  and 
includes  portions  of  Santa  Maria  Creek, 
Guejito  Creek,  and  Temescal  Creek 
(Pamo  Valley).  The  unit  encompasses 
approximately  9,500  ha  (23,500  ac),  of 
which  76  percent  is  private  land  and  20 
percent  is  within  the  Cleveland  National 
Forest.  Santa  Ysabel  Creek  is  proposed 
from  Sutherland  Reservoir  downstream 
to  the  western  boundary  of  the 
Cleveland  National  Forest  near  Boden 
Canyon  (which  is  the  eastern  boundar\' 
of  the  San  Diego  MSCP  area)  (Subunit 
A).  Approximately  7  km  (4.3  mi)  of 
Temescal  Creek  is  proposed  from  the 


northern  edge  of  Pamo  Valley  to  the 
confluence  with  Santa  Ysabel  Creek 
(Subunit  A).  Approximately  12  km  (7.5 
mi)  of  Guejito  Creek  is  proposed  from 
the  610  m  (2,000  ft)  elevation  contour 
downstream  to  the  San  Diego  MSCP 
boundary  near  San  Pasqual  Valley 
(Subunit  B).  Approximately  10  km  (6 
mi)  of  Santa  Maria  Creek  is  proposed 
from  the  west  side  of  Ramona  to  the  San 
Diego  MSCP  boundary  near  San  Pasqual 
Valley  (Subunit  C).  Arroyo  toads  occur 
in  each  of  these  drainages,  with  a 
particularly  substantial  concentration  in 
Pamo  Valley.  This  imit  provides  an 
important  linkage  to  a  substantial  arroyo 
toad  population  in  San  Pasqual  Valley 
that  occurs  within  the  San  Diego  MS(ZP 


area. 


Unit  1 7:  San  Diego  River/San  Vicente 
Creek,  San  Diego  County 

Unit  1 7  includes  portions  of  the  San 
Diego  River  and  San  Vicente  Creek  and 
adjacent  uplands.  The  unit  encompasses 
approximately  5.100  ha  (12,600  ac),  of 
which  65  percent  is  private  land  and  22 
percent  is  within  the  Cleveland  National 
Forest.  Subunit  A  includes  the  San 
Diego  River  ftoia  Ritchie  Creek 
downstream  to  the  upper  edge  of  El 
Capitan  Reservoir  (including 
approximately  1  km  (0.6  mi)  of  lower 
Cedar  Oeek)  and  San  Vicente  Oeek 
from  the  eastern  end  of  San  Diego 
Country  Estates  dowmstream  to  where 
the  creek  crosses  Wildcat  Canyon  Road 
(the  MSCP  area  boundary).  Subunit  B 
extends  from  EI  Capitan  Reservoir  to  El 
Monte  County  Park.  Subunit  C  extends 
from  approximately  2  km  (1.2  mi)  below 
El  Monte  County  Park  downstream  to 
the  confluence  with  San  Vicente  Creek. 
The  upper  San  Diego  River  and  San 
Vicente  Creek  are  both  occupied  by 
arroyo  toads.  This  unit  also  provides  an 
important  linkage  to  populations 
occurring  within  the  San  Diego  MSCP 
area.  Approximately  360  ha  (900  ac)  of 
the  Capitan  Grande  Indian  Reservation 
are  included  in  this  unit.  Within  the 
Reservation,  riparian  and  associated 
upland  habitats  along  the  upper  San 
Diego  River  above  El  Capitan  Lake  are 
considered  essential  for  the 
conservation  of  the  arroyo  toad.  Based 
on  the  outcome  of  discussions  with  the 
Barona  and  Viejas  Indian  Tribes  (which 
jointly  govern  the  Capitan  Grande 
Reservation),  and  the  results  of  our 
4(b)(2)  analysis,  critical  habitat  on  these 
Tribal  lands  may  be  appropriate  and  has 
been  identified  in  this  proposed  rule. 
Approximately  190  acres  of  the  Barona 
Indian  Reservation  south  of  San  Vicente 
Creek  are  also  included  in  this  unit. 
These  acres  are  not  considered  to  be 
high-quality  arroyo  toad  habitat;  they  lie 
within  the  unit  boundary  because  of  the 


spatial  scale  at  which  these  units  were 
mapped.  Thus,  Tribal  lands  on  the 
Barona  Indian  Reservation  are  not 
considered  essential  to  conserve  the 
toad  and  are  not  being  proposed  for 
critical  habitat.  Because  of  the  short 
time-line  associated  with  this  proposal, 
we  were  unable  to  accurately  remove 
this  area  from  the  proposed  critical 
habitat  boundaries. 

Unit  18:  Sweetwater  River  Basin,  San 
Diego  County 

Unit  18  includes  portions  of  the 
Sweetwater  River,  Peterson  Canyon, 
Viejas  Oeek.  and  adjacent  uplands.  The 
unit  encompasses  approximately  11,410 
ha  (28,200  ac).  of  which  52  percent  is 
private  land,  22  percent  is  on  California 
State  Park  land,  17  percent  is  within  the 
Cleveland  National  Forest,  and  6 
percent  is  on  the  San  Diego  National 
Wildlife  Refuge.  Three  disjunct  portions 
of  the  Sweetwater  River  are  proposed: 
from  the  top  of  Upper  Green  Valley  in 
Cuyamaca  Rancho  State  Park 
downstream  to  the  San  Diego  MSCJP 
area  boundary  (Subunit  A),  an 
approximately  1-km  (0.6-mi)  segment 
immediately  above  Loveland  Reservoir 
that  is  outside  the  MSCP  area  boundary 
(Subunit  B),  and  from  immediately 
below  Loveland  Dam  downstream  to  the 
upper  edge  of  Sweetwrater  Reservoir 
(Subunit  C).  Peterson  Canyon  is 
proposed  from  just  east  of  the  Taylor 
Creek  confluence  downstream  to  the  top 
of  Loveland  Reservoir  (Subunit  A). 
Viejas  Creek  is  proposed  from  the 
western  end  of  Viejas  Valley 
downstream  to  the  Congressional 
boimdary  of  the  Cleveland  National 
Forest  (which  is  the  eastern  boundar>'  of 
the  San  Diego  MSCP  area)  (Subunit  A). 
All  of  the  drainages  included  in  this 
unit  support  arroyo  toads.  The  unit 
provides  an  important  linkage  to 
populations  on  the  lower  Sweetwater 
River,  which  occur  within  the  San  Diego 
MSCP  area.  Approximately  185  ha  (460 
ac)  of  the  Sycuan  Indian  Reservation 
and  100  ha  (250  ac)  of  the  Viejas  Indian 
Reservation  are  included  in  this  unit. 
Within  the  reservations,  riparian  and 
associated  upland  habitats  along  Viejas 
Creek  (Viejas  Reservation)  and  the  lower 
part  of  Sycuan  Creek  (Sycuan 
Reservation)  are  considered  essential  for 
the  conservation  of  the  arroyo  toad. 
Based  on  the  outcome  of  discussions 
with  the  Viejas  and  Sycuan  Indian 
Tribes,  and  the  results  of  our  4(b)(2) 
analysis,  critical  habitat  on  these  Tribal 
lands  may  be  appropriate  and  has  been 
identified  in  this  proposed  rule. 


Unit  19:  Cottonwood  Creek  Basin,  San 
Diego  County 

Unit  19  includes  portions  of 
Cottonwood  Creek,  adjacent  uplands, 
and  portions  of  the  following  tributaries: 
Potrero  Creek.  Pine  Valley  Creek.  Scove 
Canyon,  Morena  Creek,  La  Posta  Creek, 
and  Kitchen  Creek.  The  unit,  which  is 
the  largest  proposed,  encompasses 
approximately  18,000  ha  (44,500  ac),  of 
which  54  percent  is  within  the 
Cleveland  National  Forest  and  34 
percent  is  private  land.  Two  disjunct 
portions  of  Cottonwood  Creek  are 
proposed:  From  Buckman  Springs  (near 
Interstate  8)  downstream  to  Morena 
Reservoir  including  approximately  13 
km  (8.1  mi)  of  La  Posta  Creek,  6  kin  (3.7 
mi)  of  Morena  Creek,  and  2.5  km  (1.6 
mi)  of  Kitchen  Creek  (Subunit  A). 
Subunit  B  extends  from  approximately 
4  km  (2.5  mi)  below  Morena  Reservoir 
dowTistream  to  State  Highway  94 
(excluding  Barrett  Reservoir)  and 
Potrero  Creek  from  approximately  the 
752  m  (2,466  ft)  elevation  benchma'-k 
downstream  to  the  confluence  with 
Cottonwood  Creek.  Two  disjunct 
portions  of  Pine  Valley  Creek  are 
proposed:  From  the  north  edge  of 
section  12  (T15S,  R4E)  dowrnstream  to 
approximately  1  km  (0.6  mi)  south  of 
Interstate  8  including  approximately  4 
km  (2.5  mi)  of  Scove  Canyon  and  1  km 
(0.6  mi)  of  Noble  Creek  (Subunit  C)  and 
from  the  Nelson  Canyon  confluence 
downstream  to  Barrett  Reservoir 
(Subunit  D).  Approximately  170  ha  (425 
ac)  of  the  La  Posta  Indian  Reservation 
are  included  in  this  unit.  Within  the 
Reservation,  riparian  and  associated 
upland  habitats  along  La  Posta  Creek  are 
considered  essential  for  the 
conservation  of  the  arroyo  toad.  Based 
on  the  outcome  of  discussions  with  the 
La  Posta  Tribe,  and  the  results  of  our 
4(b)(2)  analysis,  critical  habitat  on  these 
Tribal  lands  may  be  appropriate  and  has 
been  identified  in  this  proposed  rule. 
This  unit  encompasses  a  large  number 
of  distinct  arroyo  toad  occurrences  in  an 
area  where  in-stream  and/or  overland 
dispersal  between  populations  is 
probably  still  possible.  It  also  provides 
an  important  linkage  to  populations 
occurring  within  the  San  Diego  MSCP 
area. 

Desert  Recovery  Unit 

The  following  four  critical  habitat 
units  are  in  the  Desert  Recoven.-  Unit  as 
described  in  the  final  recover>'  plan. 
Each  of  these  units  is  isolated  from  each 
other  and  from  any  other  units,  making 
the  issues  of  inbreeding,  fragmentation, 
and  random  negative  impacts  of  great 
concern.  Sufficient  habitat  needs  to  be 
secured  and  managed  so  that  threats  are 
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re(iii(:t>ti  <imi  t\uh  piipulcilioii  (  an 
incrnast'  in  size 

I  'nit  20   Littlv  Hoi  k  Crrrk.  Ia>s  Am^rli-'. 
(A)untv 

laiit  20  iiK.liuit's  .ipproxiniatclv  5  km 
(3  1  mi)  i)f  l.ittif  K(K  k  Crt'fk  lu'lnw  Littlf 
Rock  Kt?serv()ir  (Suhumt  A)  and  from 
the  South  Fork  ronflutMice  downstrtMiii 
to  Little  Rock  Rfser\i)ir  (Siibniut  H) 
Also  inciiuitMi  m  Suhunit  H  is  an 
approximately  1  5  km  |()  4  mi)  segment 
of  Santiago  Crt^ek  upstre.im  of  the 
confluent  t'  with  Little  Ro(  k  (ireek  and 
adjacent  uplands  The  unit  encompasses 
approximately  i.OOO  ha  (7.400  ac).  of 
which  74  p»>rcent  is  within  the  .Xngeles 
National  Forest  and  20  percent  is 
private  land   A  substantial  arroyo  toad 
population  o( curs  in  this  urut.  in  whuh 
the  management  of  re(  reational 
activities  has  receiitU  changed   Studies 
are  c  urrentlv  uiuler  wdv  to  hetter 
determine  the  distribution  of  the 
population  along  the  creek  and  to  assess 
upland  habitat  use  (Kamire/.  2000] 


I  'tut  21    I  'pptT  Mojavt'  RntT  Basin.  San 
Brrminimo  ('ountv 

\  nit  2 1  includes  portions  of  the 
Moiaye  River,  the  VVest  Fork  of  the 
Moiave  River.  Horsethief  and  Little 
Horsethit^f  creeks.  Deep  Creek,  and 
adiacent  uplands  The  unit  encompasses 
approximately  14.200  ha  (35.100  ac).  of 
which  2f)  percent  is  within  the  San 
Bernarihno  National  Forest.  5b  percent 
IS  [)rivate  land,  and  4  percent  is  U.S. 
.•\rmv  (iorps  of  Engineers-managed  land 
assiK  lated  with  the  flood  control 
reservoir  Two  separate  segments  of  the 
Mo|ave  River  are  proposed:  (1)  From 
Mo|ave  River  F^orks  Dam  downstream 
approximately  4  km  (2  5  mi)  and  (2) 
from  approximately  2  km  (12  mi) 
southeast  of  the  I'pper  Narrows  {se<:tion 
14.  T5N.  R4VV)  downstream  to 
ai)[)roximately  h  km  (3  7  mi)  below  the 
Lower  Narrows  (section  13.  T6N.  R5W) 
The  VVest  F'ork  is  proposed  from  near 
the  14H2  m  (3. hi  3  ft)  elevation 
lit'nchmark  downstream  to  the 
1  onflueni  e  with  Deep  Creek  (excluding 
Silverwood  L.ake)   Deep  Creek  is 
proposed  from  near  Deril's  Hole  to  the 
(  onfluen(  e  with  the  VVest  Fork 


Horsethief  Canyon  is  proposed  from 
Little  Horsethief  Creek  to  the  confluence 
with  the  West  Fork  of  the  Mojave  River. 
Little  Horsethief  Creek  is  proposed  from 
approximately  the  western  edge  of 
section  28  (T3N.  R5W)  downstream  to 
the  confluence  with  Horsethief  Creek. 
Summit  Valley,  through  which 
Horsethief  Creek  flows,  to  and 
downstream  of  the  confluence  with  the 
VVest  Fork,  is  a  broad,  flat,  alluvial 
valley  that  supports  large  numbers  of 
arroyo  toads  (Ramirez  1999).  It  is 
probably  the  largest  concentration  of 
arroyo  toads  on  the  desert  side  of  the 
mountains 

I'nit  22    Whitewater  River.  Riverside 
County 

Unit  22  includes  portions  of  the 
Whitewater  River  and  adjacent  uplands, 
from  near  Red  Dome  downstream  to 
one-quarter  mile  south  of  Interstate  10. 
The  unit  encompasses  approximately 
2.400  ha  (5,900  ac),  of  which  56  percent 
is  BLM  land  and  44  percent  is  private 
land.  The  current  status  of  arroyo  toads 
in  this  unit  is  poorly  known,  but  recent 
sightings  have  occurred  and  high- 
qualitv  habitat  still  exists  in  the  area. 
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Effects  of  Critical  Habitat  Designation 

Section  7    Consultation 

.Section  7(a)(2)  of  the  Act  requires 
Federal  agencies,  including  the  .Service, 
to  ensure  that  actions  thev  fund, 
authorize,  ur  carry  out  do  not  destroy  or 
adversely  modify  critical  hahital  to  the 
extent  that  the  action  appreciahly 
diminish  the  value  of  the  critical  habitat 
for  the  survival  and  recovery  of  the 
species  Individuals,  organizations. 
States,  local  governments,  and  other 
non-Federal  entities  are  affeded  by  the 
designation  of  critical  habitat  only  if 
their  actions  o<:cur  on  Federal  lands, 
require  a  Federal  permit,  license,  or 
other  authorization,  or  involve  Federal 
funding. 

Section  7(a)  of  the  Act  requires 
Federal  agencies,  including  the  .Servic.e. 
to  evaluate  their  actions  with  respe<:t  to 
any  species  that  is  proposed  or  listed  as 
endangered  or  threatened  and  with 
respect  to  its  t:ritical  habitat,  if  any  is 
designated  or  propost^l   Regulations 
implementing  this  interagenc  v 
cooperation  provision  of  the  Act  are 
codified  at  50  CFK  part  402  .Section 
7(a)(4)  of  the  Act  requires  Federal 
agencies  to  confer  with  us  on  any  a(  tion 
that  is  likely  to  jeopardize  the  c:ontmued 
existence  of  a  proposfMJ  spec.ies  or  result 
in  destruction  or  adverse  modification 
of  proposed  critical  habitat  Cionference 
reports  provide  conservation 
recommendations  to  assist  the  agency  in 
eliminating  conflicts  that  may  be  caused 
by  the  proposed  action.  The 
conservation  recommendations  in  a 
cf)nferen(:e  report  are  advisory  If  a 
spec:ies  is  listed  or  critical  habitat  is 
designated,  section  7(a)(2)  requires 
Federal  agencies  to  ensure  that  activities 
they  authorize,  fund,  or  carry  out  are  not 
likely  to  jeopardize  the  continued 
existence  of  such  a  spec:ies  or  to  destroy 
or  adversely  nKwlifv'  its  critical  habitat 
If  a  Federal  action  may  affect  a  listed 
species  or  its  critical  habitat,  the 
responsible  Federal  agency  (action 
agency)  must  enter  into  consultation 
with  us  Through  this  consultation,  we 
would  ensure  that  the  permitted  actions 
do  not  destroy  or  adversely  modify 
critical  habitat 

When  we  issue  a  biological  opinion 
concluding  that  a  project  is  likely  to 
result  in  the  destruction  or  adverse 
modification  of  critical  habitat,  we  also 
provide  reasonable  and  prudent 
alternatives  to  the  project,  if  any  are 
identifiable.  "Reasonable  and  prudent 
alternatives"  are  defined  at  .SO  I'.VR 
402.02  as  alternative  actions  identified 
during  consultation  that  can  hv 
implemented  in  a  manner  consistent 
with  the  intended  purpose  of  the  at:tir)n. 
that  are  consistent  with  the  scope  of  the 


Federal  agency  s  legal  authority  and 
jurisdiction,  that  are  economically  and 
technologically  feasible,  and  that  the 
Director  believes  would  avoid  the 
likelihood  of  jeopardizing  the  continued 
(existence  of  listed  species  or  result  in 
the  destruction  or  adverse  modification 
of  critical  habitat. 

Reasonable  and  prudent  alternatives 
can  vary  from  slight  project 
modifications  to  extensive  redesign  or 
relocation  of  the  project.  Costs 
associated  with  implementing  a 
reasonable  and  prudent  alternative  are 
similarly  variable 

Regulations  at  50  CFR  402  16  require 
Federal  agencies  to  reinitiate 
consultation  on  previously  reviewed 
actions  in  instances  where  critical 
habitat  is  subsequently  designated  and 
the  Federal  agency  has  retained 
(iiscretionary  involvement  or  control 
over  the  acrtion  or  such  discretionary 
involvement  or  control  is  authorized  by 
law  (Consequently,  some  Federal 
agencies  may  request  reinitiation  of 
consultation  or  c(mference  with  us  on 
actions  for  which  formal  consultation 
has  been  completed,  if  those  actions 
may  affect  designated  critical  habitat  or 
adversely  modify  or  destroy  proposed 
critical  habitat  Conference  reports  assist 
the  agency  in  eliminating  conflicts  that 
may  he  caused  by  the  proposed  action, 
and  may  include  recommendations  on 
actions  to  eliminate  conflicts  with  or 
adverse  modifications  to  proposed 
critical  habitat.  The  conservation 
recommendations  in  a  conference  report 
are  advisor}' 

We  may  issue  a  formal  conference 
report  if  requested  by  a  Federal  agency. 
Formal  conference  reports  on  proposed 
critical  habitat  contain  an  opinion  that 
is  prepared  according  to  50  CFR  402.14, 
as  if  critical  habitat  were  designated.  We 
may  adopt  the  formal  conference  report 
as  the  biological  opinion  when  the 
fTitical  habitat  is  designated,  if  no 
substantial  new  information  or  changes 
in  the  action  alter  the  content  of  the 
opinion  (see  50  CFR  402.10(d)) 

Activities  on  Federal  lands  that  may 
affw:!  the  arroyo  toad  or  its  critical 
habitat  will  require  section  7 
consultation.  Activities  on  private  or 
State  lands  requiring  a  permit  from  a 
Federal  agency,  such  as  a  permit  from 
the  Army  Corps  under  section  404  of  the 
Clean  Water  Act.  a  section  10(a)(1)(B) 
permit  from  the  Service,  or  some  other 
Federal  action,  including  funding  (e.  g., 
Federal  Highway  Administration  or 
Federal  Emergency  Management 
Agency)  will  also  continue  to  be  subject 
to  the  section  7  consultation  process. 
Federal  actions  not  affecting  listed 
species  or  critical  habitat  and  actions  on 
non- Federal  and  private  lands  that  are 


not  federally  funded,  authorized,  or 
permitted  do  not  require  section  7 
consultation. 

Section  4(b)(8)  of  the  Act  requires  us 
to  briefly  evaluate  and  describe  in  any 
proposed  or  final  regulation  that 
designates  critical  habitat  those 
activities  involving  a  Federal  action  that 
may  destroy  or  adversely  modify  such 
habitat,  or  that  may  be  affected  by  such 
designation.  Activities  that  may  destroy 
or  adversely  modify  critical  habitat 
include  those  that  appreciably  reduce 
the  value  of  critical  habitat  for  both  the 
survival  and  recovery  of  the  arroyo  toad. 
Within  critical  habitat,  this  pertains 
only  to-those  areas  containing  the 
primary  constituent  elements.  We  note 
that  such  activities  may  also  jeopardize 
the  continued  existence  of  the  species. 

To  properly  portray  the  effects  of 
critical  habitat  designation,  we  must 
first  compare  the  section  7  requirements 
for  actions  that  may  affect  critical 
habitat  with  the  requirements  for 
actions  that  may  affect  a  listed  species. 
Section  7  prohibits  actions  funded, 
authorized,  or  carried  out  by  Federal 
agencies  from  jeopardizing  the 
continued  existence  of  a  listed  species 
or  destroying  or  adversely  modifying  the 
listed  species'  critical  habitat.  Actions 
likely  to  "jeopardize  the  continued 
existence  '  of  a  species  are  those  that 
would  appreciably  reduce  the 
likelihood  of  the  species'  survival  and 
recover}-.  Actions  likely  to  "destroy  or 
adversely  modify"  critical  habitat  are 
those  that  would  appreciably  reduce  the 
value  of  critical  habitat  for  the  survival 
and  recovery  of  the  listed  species. 

Common  to  both  definitions  is  an 
appreciable  detrimental  effect  on  both 
sun'ival  and  recovery  of  a  listed  species. 
Given  the  similarity  of  these  definitions, 
actions  likely  to  destroy  or  adversely 
modify  critical  habitat  would  almost 
always  result  in  jeopardy  to  the  species 
concerned,  particularly  when  the  area  of 
the  proposed  action  is  occupied  by  the 
species  concerned.  Designation  of 
critical  habitat  in  areas  occupied  by  the 
arroyo  toad  is  not  likely  to  result  in  a 
regulatory  burden  above  that  already  in 
place  due  to  the  presence  of  the  listed 
species. 

Designation  of  critical  habitat  could 
affect  Federal  agency  activities.  Federal 
agencies  already  consult  with  us  on 
activities  in  areas  currently  occupied  by 
the  species  to  ensure  that  their  actions 
do  not  jeopardize  the  continued 
existence  of  the  species.  These  actions 
include,  but  are  not  limited  to: 

(1)  Regulation  of  activities  affecting 
waters  of  the  United  States  by  the  Army 
Corps  under  section  404  of  the  Clean 
Water  Act; 


(2)  Regulation  of  water  flows, 
damming,  diversion,  and  channelization 
by  any  Federal  agencies; 

(3)  Road  construction  and 
maintenance,  right-of-way  designation, 
and  regulation  of  agricultural  activities 
on  Federal  lands  (such  as  those 
managed  by  the  Service,  Forest  Service, 
DOD,  or  BLM); 

(4)  Regulation  of  grazing,  mining,  and 
recreation  by  the  BLM,  DOD,  Army 
Corps,  or  Forest  Service: 

(5)  Regulation  of  airport  improvement 
activities  by  the  Federal  Aviation 
Administration; 

(6)  Military  training  and  maneuvers 
on  Fort  Hunter  Liggett,  Camp  Pendleton, 
and  other  applicable  DOD  lands; 

(7)  Construction  of  roads  and  fences 
along  the  international  border  with 
Mexico,  and  associated  immigration 
enforcement  activities  by  the 
Immigration  and  Naturalization  Service 
(INS); 

(8)  Licensing  of  construction  of 
communication  sites  by  the  Federal 
Communications  Commission,  and: 

(9)  Funding  of  activities  by  the  U.S. 
Environmental  Protection  Agency, 
Department  of  Energy,  Federal 
Emergency  Management  Agency, 
Federal  Highway  Administration,  or  any 
other  Federal  agency. 

Relationship  to  Habitat  Conservation 
Plans 

A  number  of  habitat  conservation 
planning  efforts  have  been  completed 
within  the  range  of  the  arrovo  toad. 
Principal  among  these  are  the  NCCP 
efforts  in  San  Diego  and  Orange 
counties.  The  San  Diego  MSCP,  and  its 
approved  subarea  plans,  provide 
measures  to  conserve  known 
populations  of  the  arroyo  toad  within 
Santa  Ysabel  Creek  in  San  Pasqual 
Valley,  San  Vicente  Creek  above  San 
Vicente  Reservoir,  Sweetwater  River, 
Otay  River,  and  Cottonwood  Creek  in 
Marron  Valley.  Area-specific 
management  directives  for  MSCP 
subarea  plans  must  address  the 
conservation  of  the  arroyo  toad  by 
protecting  and  maintaining  sufficient, 
suitable  low-gradient  sandy  stream 
habitat  to  meet  breeding  requirements, 
preserving  sheltering  and  foraging 
habitats  within  1  km  (0.6  mi)  of 
occupied  breeding  habitat  within 
designated  preser\'e  lands,  controlling 
nonnative  predators,  and  controlling 
human  impacts  within  designated 
preserves.  Incidental  take  of  arroyo 
toads  is  authorized  through  the  MSCP, 
but  only  for  certain  upland  areas  outside 
of  U.S,  Army  Corps  of  Engineers 
jurisdiction. 

All  lands  within  the  MSCP  planning 
areas  considered  essential  to  the 


conservation  of  the  arroyo  toad  were 
identified  as  preser\'e  areas  and  are 
managed  for  the  benefit  of  the  arroyo 
toad  under  the  terms  of  the  MSCP. 
Therefore,  with  one  exception,  we  have 
determined  that  non-Federal  lands 
within  MSCP  planning  areas  that  have 
an  approved  plan  and  an  executed 
implementation  agreement,  approved  as 
of  the  date  of  this  rule,  do  not  meet  the 
definition  of  critical  habitat  in  the  Act, 
and  we  are  not  proposing  designation  of 
such  lands  as  critical  habitat.  The 
exception  concerns  the  reach  of  the 
Sweetvk^ater  River  between  Loveland 
and  Sweetwater  Reservoirs  that  is 
within  the  County  of  San  Diego's  MSCP 
plan.  This  area  is  affected  by  activities 
{e.g.,  reservoir  water  transfers)  that  are 
outside  the  authority  of  the  approved 
County's  MSCP  plan.  Therefore,  we 
have  included  this  limited  reach  of  the 
Sweetwater  River  as  critical  habitat. 

The  arroyo  toad  has  been  identified  as 
a  "conditionally  covered"  species  by  the 
Orange  County  Central/Coastal 
Subregion  NCCP/HCP.  "Conditional 
coverage"  allows  projects  to  proceed 
within  the  Central/Coastal  subregion 
that  will  impact  "smaller  populations 
(except  for  the  lower  Limestone  Creek 
population),  reintroduced  populations, 
or  populations  that  have  expanded  due 
to  NCCP  reserve  management"  (pg.  94, 
Orange  County  Central/Coastal  NCCP/ 
HCP  L\,  Section  8.3.2).  However, 
"habitat  that  supports  a  major  arrovo 
toad  population  that  plays  an  essential 
role  in  the  distribution  of  the  arroyo 
toad  in  the  subregion  is  not  covered" 
(pg.  94,  Orange  County  Central /Coastal 
NCCP/HCP  L\,  Section  8.3.2).  We  are 
not  proposing  designation  of  critical 
habitat  in  the  Orange  County  Central/ 
Coastal  NCCP/HCP  planning  area  where 
take  has  been  authorized. 

Habitat  conservation  plans  currently 
under  development  are  intended  to 
provide  for  protection  and  management 
of  habitat  areas  essential  for  the 
conservation  of  the  arroyo  toad,  while 
directing  development  and  habitat 
modification  to  nonessential  areas  of 
lower  habitat  value.  The  HCP 
development  process  provides  an 
opportunity  for  more  intensive  data 
collection  and  analysis  regarding  the 
use  of  particular  habitat  areas  by  the 
arroyo  toad.  The  process  also  enables  us 
to  conduct  detailed  evaluations  of  the 
importance  of  such  lands  to  the  long- 
term  siu^ival  of  the  species  in  the 
context  of  constructing  a  biologically 
configured  system  of  interlinked  habitat 
blocks.  We  fully  expect  that  HCPs' 
undertaken  by  local  jurisdictions  (e.g., 
counties,  cities)  and  other  parties  will 
identify,  protect,  and  provide 
appropriate  management  for  those 


specific  lands  within  the  boundaries  of 
the  plans  that  are  essential  for  the  long- 
term  conser\'ation  of  the  species.  We 
believe  and  fully  expect  that  our 
analyses  of  proposed  HCPs  and 
proposed  projects  under  section  7  will 
show  that  covered  activities  carried  out 
in  accordance  with  the  provisions  of  the 
HCPs  and  biological  opinions  will  not 
result  in  destruction  or  adverse 
modification  of  critical  habitat. 

We  provide  technical  assistance  and 
work  closely  with  applicants  throughout 
the  development  of  HCPs  to  identih- 
lands  essential  for  the  long-term 
conservation  of  the  arroyo  toad  and 
appropriate  conser\'ation  and 
management  actions.  Several  HCP 
efforts  are  currently  under  way  that 
address  listed  and  nonlisted  species  in 
areas  within  the  range  of  the  arroyo  toad 
and  in  areas  we  propose  as  critical 
habitat.  These  HCPs.  which  will 
incorporate  appropriate  adaptive 
management,  should  provide  for  the 
conservation  of  the  species. 
Furthermore,  we  will  be  doing  intra- 
service  consultation  on  the  impacts  of 
these  HCPs  on  designated  critical 
habitat  and  determining  whether  it 
would  destroy  or  adversely  modify 
critical  habitat.  We  are  soliciting 
comments  on  whether  future  approval 
of  HCPs  and  issuance  of  section 
10(a)(1)(B)  permits  for  the  arroyo  toad 
should  trigger  revision  of  designated 
critical  habitat  to  exclude  lands  within 
the  HCP  area  and.  if  so,  by  what 
mechanism  (see  Public  Comments 
Solicited  section). 

If  you  have  questions  regarding 
whether  specific  activities  will 
constitute  adverse  modification  of 
critical  habitat,  contact  the  Field 
Supervisor.  Ventura  or  Carlsbad  Fish 
and  Wildlife  Offices  {see  ADDRESSES 
section).  Requests  for  copies  of  the 
regulations  on  listed  wildlife,  and 
inquiries  about  prohibitions  and  permits 
may  be  addressed  to  the  U.S.  Fish  and 
Wildlife  Service,  Branch  of  Endangered 
Species,  911  N.E.  11th  Ave.  Portland. 
OR  97232  (telephone  503/231-2063; 
facsimile  503/231-6243). 

Economic  Analysis 

Section  4(b)(2)  of  the  Act  requires  us 
to  designate  critical  habitat  on  the  basis 
of  the  best  scientific  and  commercial 
information  available,  and  to  consider 
the  economic  and  other  relevant 
impacts  of  designating  a  particular  area 
as  critical  habitat.  We  mav  exclude  areas 
from  critical  habitat  upon  a 
determination  that  the  benefits  of  such 
exclusions  outweigh  the  benefits  of 
specifying  such  areas  as  critical  habitat. 
We  cannot  exclude  such  areas  from 
critical  habitat  when  such  exclusion 
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will  rfvsult  in  the  cxtiniition  of  the 
spp(:it!s.  \Vf  will  (;(indiu:t  an  analysis  of 
thn  oconomic  impacts  of  designating 
tlinst'  artMs  as  critical  habitat  prior  to  a 
final  (JHturmination  VVhnn  c:ornplt'twi. 
we  will  announcf!  thn  availability  of  the 
draft  economic  analysis  with  a  notice  in 
the  Federal  Register,  and  we  will 
reopen  the  comment  period  30  days  at 
that  time  to  accept  t:omments  on  th(? 
ect)n()mic  analysis  or  further  comments 
on  the  proposed  rule. 

Public  Comments  Solicited 

We  intend  that  any  final  action 
resulting  from  this  proposal  will  be  as 
accurate  and  as  effective  as  possible. 
Therefore,  we  solicit  comments  or 
suggestions  from  the  public,  other 
concerned  governmental  agencies,  the 
scientific  community,  industry,  or  any 
other  interested  party  concerning  this 
proposed  rule.  We  particularly  seek 
comments  concerning: 

(1)  The  reasons  why  any  habitat 
should  or  should  not  be  determined  to 
be  critical  habitat  for  the  arroyo  toad  as 
provided  by  section  4  of  the  Act. 
including  whether  the  benefits  of 
designation  will  outweigh  lUiy  threats  to 
the  sp«H:ies  due  to  designation. 

(2)  Spe<:ific  information  on  the 
distribution  of  the  arroyo  toad,  the 
amount  and  distribution  of  its  habitat, 
and  what  habitat  is  essential  to  the 
ccuiservation  of  the  species  and  whv; 

(3)  Land  use  practices  and  current  or 
planned  activities  in  the  subject  areas 
and  their  possible  impacts  on  proposed 
critical  habitat. 

(4)  Any  foreseeable  t'(.(inomic  or  other 
impacts  resulting  from  the  proposed 
designation  of  critu  al  habitat,  in 
particular.  <in\'  impai  ts  on  small  entities 
or  families;  and 

(5)  Economic  and  other  values 
jssociattMl  with  designating  critical 
habitat  for  fht;  arroyo  toad,  such  as  thos«? 
derived  from  noncrmsumptive  uses  (eg., 
hiking,  camping,  bird-watching, 
enhanced  watershed  protection, 
improved  air  ijuality,  increased  soil 
retention,  "existence  values."  and 
reductions  in  administrative  costs) 

In  this  proposed  rule,  we  do  not 
propose  to  designate  cxitical  habitat  on 
non-Federal  and  private  lands  within 
the  boundarit?s  of  any  existing  IH'.V  and 
subarea  plan  with  an  executed 
Implementation  Agreement  and  permit 
for  arroyo  toads  approved  under  sccticm 
10(a)(1)(B)  of  the  .\ct  im  or  before  the 
date  of  the  final  rule  designating  critical 
habitat  for  the  toad.  We  believt>  that, 
since  an  existing  HCF  provides  for  long- 
term  commitments  to  conserve  tht^ 
species  and  areas  essential  to  the 
conservation  of  the  arroyo  toad,  such 
areas  do  not  meet  the  definition  of 


<.riti(  a!  habitat  because  they  do  not  need 
sp»u  ial  management  considerations  or 
protection  However,  we  are  specifically 
s()li(  iling  comments  on  the 
appropriateness  of  this  approach,  and 
on  the  following  or  other  alternative 
approaches  for  critical  habitat 
designation  in  areas  covered  by  existing 
approved  HCPs: 

(1)  Designate  critical  habitat  without 
regard  to  existing  HCF  boundaries  and 
allow  the  section  7  consultation  process 
on  the  issuance  of  the  incidental  take 
permit  to  ensure  that  any  take  we 
authorized  will  not  destroy  or  adversely 
modify  critical  habitat; 

(2)  Designate  as  critical  habitat 
reserves,  preserves,  and  other 
conservation  lands  identified  by 
approved  HCPs  on  the  premise  that  they 
encompass  areas  that  are  essential  to 
conservation  of  the  species  within  the 
HCP  area  and  will  continue  to  require 
spe<;ial  management  protection  in  the 
future.  Under  this  approach,  all  other 
lands  covered  by  existing  approved 
HCPs  where  incidental  take  for  the 
arroyo  toad  is  authorized  under  a  legally 
operative  permit  pursuant  to  section 
10(a)(1)(B)  of  the  Act  would  be  excluded 
from  critical  habitat 

The  amount  of  critical  habitat  we 
designate  for  the  arroyo  toad  in  a  final 
rule  may  either  increase  or  decrease, 
depending  upon  which  approach  we 
adopt  for  dealing  with  designation  in 
areas  of  existing  approved  H(Ts. 

Additionally,  wo  are  also  seeking 
comments  on  critical  habitat 
designation  relative  to  future  HC'Ps. 
.Several  conservation  planning  efforts 
are  now  under  way  within  the  range  of 
the  arroyo  toad,  and  other  listed  and 
nonlisted  species,  in  areas  we  are 
proposing  as  critical  habitat  For  areas 
where  HCPs  are  currently  under 
development,  we  are  proposing  to 
designate  critical  habitat  for  areas  that 
we  bt^lieve  are  essential  to  the 
ciuiser\ation  of  the  species  and  need 
special  management  or  protection.  We 
invite  comments  on  the  appropriateness 
of  this  approa(  h 

In  addition,  we  invite  comments  on 
the  following,  or  other  approaches,  for 
addressing  critical  habitat  within  the 
boundaries  of  future  approved  HCPs 
upon  issuance  of  section  10(a)(1)(B) 
permits  for  the  arroyo  toad; 

(1)  Retain  critical  habitat  designation 
within  the  HC;P  boundaries  and  use  the 
section  7  i  (msultati(m  process  on  the 
issuanf;e  of  the  incidental  take  permit  to 
ensure  that  any  take  we  authorize  will 
not  destroy  or  adversely  modify  critical 
habitat; 

(2)  Revi.se  the  c;ritical  habitat 
designation  upon  approval  of  the  HCP 
and  issuance  of  the  section  10(a)(1)(B) 


permit  to  retain  only  preserve  areas,  on 
the  premise  that  they  encompass  areas 
essential  for  the  conservation  of  the 
species  within  the  HCP  area  and  require 
special  management  and  protection  in 
the  future.  Assuming  that  we  conclude, 
at  the  time  an  HCP  is  approved  and  the 
associated  incidental  take  permit  is 
issued,  that  the  plan  protects  those  areas 
essential  to  the  conservation  of  the 
arroyo  toad,  we  would  revise  the  critical 
habitat  designation  to  exclude  areas 
outside  the  reserves,  preserves,  or  other 
conservation  lands  established  under 
the  plan.  Consistent  with  our  listing 
program  priorities,  we  would  publish  a 
proposed  rule  in  the  Federal  Register  to 
revise  the  critical  habitat  boundaries; 

(3)  As  in  (2)  above,  retain  only 
preserve  lands  within  the  critical  habitat 
designation,  on  the  premise  that  they 
encompass  areas  essential  for 
conservation  of  the  species  within  the 
HCP  area  and  require  special 
management  and  protection  in  the 
future.  However,  under  this  approach, 
the  exclusion  of  areas  outside  the 
preserve  lands  from  critical  habitat 
would  occur  automatically  upon 
issuance  of  the  incidental  take  permit. 
The  public  would  be  notified  and  have 
the  opportunity  to  comment  on  the 
boundaries  of  the  preserve  lands  and  the 
revision  of  designated  critical  habitat 
during  the  public  review  and  comment 
process  for  HCP  approval  and 
permitting; 

(4)  Remove  designated  critical  habitat 
entirely  from  within  the  boundaries  of 
an  HCP  when  the  plan  is  approved 
(including  preserve  lands),  on  the 
premise  that  the  HCP  establishes  long- 
term  commitments  to  conserve  the 
species,  and  no  additional  special 
management  or  protection  is  required. 
This  exclusion  from  critical  habitat 
would  occur  automatically  upon 
issuance  of  the  incidental  take  permit. 
The  public  would  be  notified  and  have 
the  opportunity  to  comment  on  the 
revision  of  designated  critical  habitat 
during  the  public  notification  process 
for  HCP  approval  and  permitting;  or 

(5)  Remove  designated  critical  habitat 
entirely  from  within  the  boundaries  of 
an  HCP  when  the  plan  is  approved 
(including  preserve  lands),  on  the 
premise  that  the  HCP  establishes  long- 
term  commitments  to  conserve  the 
species,  and  no  further  special 
management  or  protection  is  required. 
(Consistent  with  our  listing  program 
priorities,  we  would  publish  a  proposed 
rule  in  the  Federal  Register  to  revise  the 
critical  habitat  boundaries. 

Our  practice  is  to  make  comments, 
including  names  and  home  addresses  of 
respondents,  available  for  public  review 
during  regular  business  hours. 
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Individual  respondents  may  request  that 
we  withhold  their  home  address  from 
the  rulemaking  record,  which  we  will 
honor  to  the  extent  allowable  by  law.  In 
some  circumstances,  we  would 
withhold  from  the  rulemaking  record  a 
respondent's  identity,  as  allowable  bv 
law.  If  you  wish  us  to  withhold  your 
name  and/or  address,  you  must  state 
this  prominently  at  the  beginning  of 
your  comment.  However,  we  will  not 
consider  anonymous  comments.  We 
will  make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 

Peer  Review 

In  accordance  with  our  policy 
published  in  the  Federal  Register  on 
July  1,  1994  (59  PR  34270),  we  will  seek 
the  expert  opinions  of  at  least  three 
appropriate  and  independent  specialists 
regarding  this  proposed  rule.  The 
purpose  of  such  review  is  to  ensure 
listing  decisions  are  based  on 
scientifically  sound  data,  assumptions, 
and  analyses.  We  will  send  these  peer 
reviewers  copies  of  this  proposed  rule 
immediately  following  publication  in 
the  Federal  Register.  We  will  invite 
these  peer  reviewers  to  comment, 
during  the  public  comment  period,  on 
the  specific  assumptions  and 
conclusions  regarding  the  proposed 
designation  of  critical  habitat. 

We  will  consider  all  comments  and 
information  received  during  the  60-day 
comment  period  on  this  proposed  rule 
during  preparation  of  a  final 
rulemaking.  Accordingly,  the  final 
decision  may  differ  from  this  proposal. 

Public  Hearings 

The  Act  provides  for  one  or  more 
public  hearings  on  this  proposal,  if 
requested.  Given  the  large  geographic 
extent  covered  by  this  proposal,  the 
high  likelihood  of  multiple  requests, 
and  the  need  to  publish  the  final 


determinatioB  by  January  1.  2001.  we 
have  scheduled  two  public  hearings. 
The  hearings  are  scheduled  to  be  held 
in  Valencia,  California,  on  June  27. 
2000,  and  in  Temecula,  California,  on 
June  29.  2000.  Written  comments 
submitted  during  the  comment  period 
are  considered  to  be  of  equal  weight  as 
comments  presented  at  a  public  hearing. 
For  additional  information  on  public 
hearings,  see  the  ADDRESSES  section. 

Anyone  wishing  to  make  an  oral 
statement  for  the  record  is  encouraged 
to  provide  a  written  copy  of  their 
statement  and  present  it  to  us  at  the 
hearing.  In  the  event  of  large  attendance, 
the  time  allotted  for  orcd  statements  may 
be  limited.  Oral  and  written  statements 
receive  equal  consideration.  There  are 
no  limits  to  the  length  of  written 
comments  presented  at  the  hearing  or 
mailed  to  us.  Legal  notices  announcing 
the  date,  time,  and  location  of  the 
hearings  are  published  in  the  ADDRESSES 
section  of  this  Federal  Register  notice. 

Clarity  of  the  Rule 

Executive  Order  12866  requires  each 
agency  to  write  regulations/notices  that 
are  easy  to  understand.  We  invite  your 
comments  on  how  to  make  proposed 
rules  easier  to  understand  including 
answers  to  questions  such  as  the 
following:  (1)  Are  the  requirements  in 
the  document  clearly  stated?  (2)  Does 
the  proposed  rule  contain  technical 
language  or  jargon  that  interferes  with 
the  clarity?  (3)  Does  the  format  of  the 
proposed  rule  (grouping  and  order  of 
sections,  use  of  headings,  paragraphing, 
etc.)  aid  or  reduce  its  clarity?  (4)  Is  the 
description  of  the  proposed  rule  in  the 
SUPPLEMENTARY  INFORMATION  section  of 
the  preamble  helpful  in  understanding 
the  proposed  rule?  What  else  could  we 
do  to  make  the  proposed  rule  easier  to 
understand? 


Required  Determinations 

Regulator}'  Planning  and  Review 

In  accordance  with  Executive  Order 
12866.  this  document  is  a  significant 

Table  3. — Impacts  of  Arroyo  Toad  Listing  and  Critical  Habitat  Designation 


rule  and  has  been  reviewed  bv  the 
Office  of  Management  and  Budget 
(OMB),  under  Executive  Order  12866. 
(a)  This  rule  will  not  have  an  annual 
economic  effect  of  Si 00  million  or  more 
or  adversely  affect  an  economic  sector, 
productivity,  jobs,  the  environment,  or 
other  units  of  government.  The  arrovo 
toad  was  listed  as  an  endangered 
species  in  1994.  In  fiscal  years  1994 
through  1999.  the  Ventura  and  Carlsbad 
Fish  and  Wildlife  Offices  conducted  27 
and  55,  respectively,  formal  section  7 
consultations  with  other  Federal 
agencies  to  ensure  that  their  actions 
would  not  jeopardize  the  continued 
existence  of  the  arroyo  toad. 

Under  the  Act,  critical  habitat  may 
not  be  adversely  modified  by  a  Federal 
agency  action;  critical  habitat  does  not 
impose  any  restrictions  on  non-Federal 
persons  unless  they  are  conducting 
activities  funded  or  otherwise 
sponsored,  authorized,  or  permitted  by 
a  Federal  agency.  Section  7  requires 
Federal  agencies  to  ensure  that  they  do 
not  jeopardize  the  continued  existence 
of  the  species.  Based  upon  our 
experience  with  the  species  and  its 
needs,  we  conclude  that  anv  Federal 
action  or  authorized  action  that  could 
potentially  cause  an  adverse 
modification  of  the  proposed  critical 
habitat  would  currently  be  considered 
as  "jeopardy"  under  the  Act  (see  Table 
3).  Accordingly,  the  designation  of 
currently  occupied  areas  as  critical 
habitat  does  not  have  any  incremental 
impacts  on  what  actions  may  or  may  not 
be  conducted  by  Federal  agencies  or 
non-Federal  persons  that  receive 
Federal  authorization  or  funding.  Non- 
Federal  persons  that  do  not  have  a 
Federal  "sponsorship"  of  their  actions 
are  not  restricted  by  the  designation  of 
critical  habitat  (however,  thev  continue 
to  be  bound  by  the  provisions  of  the  Act 
concerning  "take"  of  the  species). 


Categories  of  activi- 
ties 


Activities  potentially  affected  by  species  listing  only  ^ 


Additional  activities  potentially 
affected  by  cntical  habitat  des- 
ignation 2 


Federal  Activities  Po- 
tentially Affected  3. 


Removing,  degrading,  or  destroying  arroyo  toad  habitat  (as  defined  in  the  primary 
constituent  elements  discussion),  whether  by  activities  such  as  road  construction, 
grading,  and  maintenance;  fencing;  off-road  vehicle  use;  airport  improvement  activi- 
ties; road  right-of-way  designation;  overgrazing;  mining  activities  including  suction 
dredging;  recreational  activities  including  development  of  campgrounds;  changes  in 
long  and  short-tenn  water  flows  including  damming,  diversion,  alteration  by  agri- 
culture and  urt)anization,  and  channelization;  military  training  and  maneuvers;  li- 
censing for  construction  of  communication  sites;  chemical,  or  other  means  Including 
hert)icide  or  pesticide  application,  etc.);  and  appreciably  decreasing  habitat  value  or 
quality  through  indirect  effects  (edge  effects,  invasion  of  exotic  plants  or  animals,  or 
fragmentation  that  the  Federal  Government  carries  out. 


None 
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Categories  of  activi- 
ties 


Private  Activities  Po- 
tentially AHected ' 


Activities  potentially  aftected  by  species  listing  only  ' 


Additional  activities  potentially 
aftected  by  cntical  fiabilat  des- 
ignation ^ 


Removing,  degrading,  or  destroying  arroyo  toad  habitat  (as  defined  m  the  pnmary 
constituent  elements  discussion),  whether  by  activities  such  as  road  construction, 
grading,  and  maintenance,  fencing,  off-road  vehicle  use,  airport  improvement  activi- 
ties road  nght-of-way  designation,  overgrazing,  mining  activrties  including  suction 
dredging  recreational  activities  including  development  of  campgrounds:  changes  in 
long  and  short-temi  water  flows  including  damming,  diversion  alteration  by  agn- 
culture  and  urt>anization.  and  channelization,  military  trainir^g  and  maneuvers  li- 
censing for  construction  of  communication  sites,  chemical,  or  other  means  including 
herbtcide  or  pesticide  application,  etc  ),  and  appreciably  decreasing  habitat  value  or 
quality  through  indirect  effects  (edge  effects,  invasion  of  exotic  plants  or  animals,  or 
fragmentation)  that  require  a  Federal  action  (permit,  auttionzation.  or  funding) 


None. 


'This  column  represents  the  activities  potentially  aftected  by  listing  the  arroyo  toad  as  an  endangered  species  (December  16.  1994  (59  PR 
64859)  under  the  Endangered  Speaes  Act 

^  This  column  represents  the  activities  potentially  affected  by  the  cntical  habitat  designation  in  addition  to  those  activities  potentially  aftected  by 
listing  the  species 

'  Activities  initiated  by  a  Federal  agency 

*  Activities  initiated  by  a  pnvate  entity  that  may  need  Federal  authonzation  or  funding 


(b)  This  rule  will  not  create 
inconsistencies  with  other  agencies' 
actions.  As  discussed  above.  Federal 
agencies  have  been  required  to  ensure 
that  their  actions  do  not  jeopardize  the 
continued  existence  of  the  arroyo  toad 
since  the  listing  in  1994.  The 
prohibition  against  adverse  modification 
of  critical  habitat  is  not  expected  to 
impose  any  additional  restrictions  to 
those  that  currently  exist  in  occupied 
areas  of  proposed  critical  habitat. 

(c)  This  rule  will  not  materially  affect 
entitlements,  grants,  user  fees,  loan 
programs,  or  the  rights  and  obligations 
of  their  recipients.  Federal  agencies  are 
currently  required  to  ensure  that  their 
activities  do  not  jeopardize  the 
continued  existence  of  the  species,  and, 
as  discussed  above,  we  do  not  anticipate 
that  the  adverse  modification 
prohibition  (resulting  from  critical 
habitat  designation)  will  have  any 
incremental  effects  in  areas  of  occupied 
habitat. 

(d)  This  rule  will  not  raise  novel  legal 
or  policy  issues.  The  proposed  rule 
follows  the  requirements  for 
determining  critical  habitat  contained  in 
the  Act 

Regulatory  Flexibility  Act  (5  IJ.S.C.  601 
et  seq.) 

In  the  economic  analysis  (under 
section  4  of  the  Act),  we  will  determine 
whether  designation  of  critical  habitat 
will  have  a  significant  effect  on  a 
substantial  number  uf  small  entities.  As 
discussed  under  Regulatory  Planning 
and  Review  abovt;.  this  rule  is  not 
expected  to  result  in  any  restrictions  in 
addition  to  those  currently  in  existence 
for  areas  of  occupied  critical  habitat.  As 
indicated  on  Tabh;  2  (see  Proposed 
Critical  Habitat  Designation  section),  we 
designated  property  owned  by  Federal, 


Tribal,  State,  and  local  governments, 
and  private  property. 

Within  these  areas,  the  types  of 
Federal  actions  or  authorized  activities 
that  we  have  identified  as  potential 
c:oncems  are: 

(1)  Regulation  of  activities  affecting 
waters  of  the  United  States  by  the  Army 
Ciorps  under  section  404  of  the  C^lean 
Water  Act: 

(2)  Regulation  of  water  flows, 
damrping,  diversion,  and  channelization 
bv  any  Federal  agencies; 

(3)  Road  construction  and 
maintenance,  right-of-way  designation, 
and  regulation  of  agricultural  activities 
on  Federal  lands  (such  as  those 
managed  bv  the  Service,  Forest  Service. 
DOD,  or  BLM); 

(4)  Regulation  of  grazing,  mining,  and 
recreation  by  the  BLM.  Department  of 
Defense.  Armv  C'orps.  or  Forest  Service: 

(5)  Regulation  of  airport  improvement 
activities  by  the  Federal  Aviation 
Administration; 

(B)  Military  training  and  maneuvers 
on  F-'ort  Hunter  Liggett.  Clamp  Pendleton, 
and  other  applicable  DOD  lands; 

(7)  Construction  of  roads  and  fences 
along  the  international  border  with 
Mexico,  and  associated  immigration 
enforcement  ac:tivities  by  the  INS: 

(8)  Licensing  of  construction  of 
communication  sites  by  the  Federal 
(iommunications  Commission,  and; 

(9)  Funding  of  activities  by  the  U.S. 
Environmental  Protection  Agency, 
Department  of  Energy,  Federal 
Emergency  Management  Agency, 
Federal  Highway  Administration,  or  any 
other  Federal  agency. 

Many  of  the  activities  sponsored  by 
Federal  agencies  within  the  proposed 
critical  habitat  areas  are  carried  out  by 
small  entities  (as  defined  by  the 
Regulatory  Flexibility  Act)  through 


contract,  grant,  permit,  or  other  Federal 
authorization.  As  discussed  above,  these 
actions  are  currently  required  to  comply 
with  the  listing  protections  of  the  Act, 
and  the  designation  of  occupied  areas  as 
critical  habitat  is  not  anticipated  to  have 
any  additional  effects  on  these 
activities. 

For  actions  on  non-Federal  property 
that  do  not  have  a  Federal  connection 
(such  as  funding  or  authorization),  ihe 
current  restrictions  concerning  take  of 
the  species  remain  in  effect,  and  this 
rule  will  have  no  additional  restrictions. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  (5  U.S.C.  804(2)) 

In  the  economic  analysis,  we  will 
determine  whether  designation  of 
critical  habitat  will  cause  (a)  any  effect 
on  the  economy  of  SlOO  million  or 
more;  (b)  any  increases  in  costs  or  prices 
for  consumers,  individual  industries, 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or  (c) 
any  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability 
of  U.S. -based  enterprises  to  compete 
with  foreign-based  enterprises.  As 
discussed  above,  we  anticipate  that  the 
designation  of  critical  habitat  will  not 
have  any  additional  effects  on  these 
activities  in  areas  of  critical  habitat 
occupied  by  the  species. 

Unfunded  Mandates  Reform  Act  (2 
U.S.C.  1501  et  seq.) 

In  accordance  with  the  Unfunded 
Mandates  Reform  Act  (2  U.S.C.  1501  et 
seq): 

(a)  This  rule  will  not  "significantly  or 
uniquely"  affect  small  governments.  A 
Small  Government  Agency  Plan  is  not 
required.  Small  governments  will  be 
affected  only  to  the  extent  that  any 
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programs  having  Federal  funds,  permits, 
or  other  authorized  activities  must 
ensure  that  their  actions  will  not  destroy 
or  adversely  modify  the  critical  habitat. 
However,  as  discussed  above,  these 
actions  are  currently  subject  to 
equivalent  restrictions  through  the 
listing  protections  of  the  species,  and  no 
further  restrictions  are  anticipated  to 
result  from  critical  habitat  designation 
of  occupied  areas. 

(b)  This  rule  will  not  produce  a 
Federal  mandate  of  $100  million  or 
greater  in  any  year;  i.e.,  it  is  not  a 
"significant  regulatory  action"  under 
the  Unfunded  Mandates  Reform  Act. 
The  designation  of  critical  habitat 
imposes  no  obligations  on  State  or  local 
governments. 

Takings 

In  accordance  with  Executive  Order 
12630,  the  rule  does  not  have  significant 
takings  implications,  A  takings 
implication  assessment  is  not  required.    . 
As  discussed  above,  the  designation  of 
critical  habitat  affects  only  Federal 
agency  action.  The  rule  will  not  increase 
or  decrease  the  current  restrictions  on 
private  property  concerning  take  of  the 
arroyo  toad.  Due  to  current  public 
knowledge  of  the  species  protection,  the 
prohibition  against  take  of  the  species 
both  within  and  outside  of  the 
designated  areas,  and  the  fact  that 
critical  habitat  provides  no  incremental 
restrictions,  we  do  not  anticipate  that 
property  values  will  be  affected  by  the 
critical  habitat  designation. 
Additionally,  critical  habitat 
designation  does  not  preclude 
development  of  habitat  conservation 
plans  and  issuance  of  incidental  take 
permits.  Owners  of  areas  that  are 
included  in  the  designated  critical 
habitat  will  continue  to  have 
opportunity  to  utilize  their  property  in 
ways  consistent  with  the  survival  of  the 
arroyo  toad. 

Federalism 

In  accordance  with  Executive  Order 
13132,  the  rule  does  not  have  significant 
Federalism  efi'ects.  A  Federalism 
assessment  is  not  required.  In  keeping 
with  Department  of  the  Interior  and 
Department  of  Commerce  policy,  we 
requested  information  from  and 
coordinated  development  of  this  critical 
habitat  proposal  with  appropriate  State 
resource  agencies  in  California.  We  will 
continue  to  coordinate  any  future 
designation  of  critical  habitat  for  the 
arroyo  toad  with  the  appropriate  State 
agencies.  The  designation  of  critical 
habitat  in  areas  currently  occupied  by 
the  arroyo  tcad  imposes  no  additional 
restrictions  to  those  currently  in  place 
and.  therefore,  has  little  incremental 


impact  on  State  and  local  governments 
and  their  activities.  The  designation 
may  have  some  benefit  to  these 
governments  in  that  the  areas  essential 
to  the  conservation  of  the  species  are 
more  clearly  defined,  and  the  primary 
constituent  elements  of  the  habitat 
necessary  to  the  survival  of  the  species 
are  specifically  identified.  While 
making  this  definition  and 
identification  does  not  alter  where  and 
what  federally  sponsored  activities  may 
occur,  it  may  assist  these  local 
governments  in  long-range  planning 
(rather  than  waiting  for  case-by-case 
section  7  consultations  to  occur). 

Civil  Justice  Reform 

In  accordance  with  Executive  Order 
12988,  the  Office  of  the  Solicitor  has 
determined  that  the  rule  does  not 
unduly  burden  the  judicial  system  and 
meets  the  requirements  of  sections  3(a) 
and  3(b)(2)  of  the  Order.  We  propose  to 
designate  critical  habitat  in  accordance 
with  the  provisions  of  the  Act,  and  will 
hold  public  hearings  on  the  proposed 
designation  during  the  comment  period. 
The  rule  uses  standard  property 
descriptions  and  identifies  the  primary 
constituent  elements  within  the 
designated  areas  to  assist  the  public  in 
understanding  the  habitat  needs  of  the 
arroyo  toad. 

Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.) 

This  rule  does  not  contain  any 
information  collection  requirements  that 
require  Office  of  Management  and 
Budget  approval  under  the  Paperwork 
Reduction  Act. 

National  Environmental  Policy  Act 

We  have  determined  that  we  do  not 
need  to  prepare  an  Envirorunental 
Assessment  and/or  an  Environmental 
Impact  Statement  as  defined  by  the 
National  Enviroimiental  Policy  Act  of 
1 969  in  connection  with  regulations 
adopted  pursuant  to  section  4(a)  of  the 
Act.  We  published  a  notice  outlining 
our  reasons  for  this  determination  in  the 
Federal  Register  on  October  25. 1983 
(48  FR  49244). 

Govemment-to-Govemment 
Relationship  With  Tribes 

In  accordance  with  the  President's 
memorandum  of  April  29,  1994. 
"Govemment-to-Govemment  Relations 
with  Native  American  Tribal 
Governments"  (59  FR  22951)  and  512 
DM  2,  we  understand  that  we  must 
coordinate  with  federally  recognized 
Tribes  on  a  Govemment-to-Government 
basis. 

We  determined  that  certain  Tribal 
lands  are  essential  for  the  conservation 


of  the  arroyo  toad  because  they  support 
essential  populations  and  habitat,  and 
activities  conducted  or  planned  on 
those  lands  may  adversely  affect  the 
conservation  of  the  arroyo  toad. 
Therefore,  we  are  considering 
designating  critical  habitat  for  the 
arroyo  toad  on  Tribal  lands.  We  may 
exclude  areas  from  critical  habitat  upon 
a  determination  that  the  benefits  of  such 
exclusions  outweigh  the  benefits  of 
specifying  such  areas  as  critical  habitat 
according  to  section  4(b)(2)  of  the  Act. 
However,  we  cannot  exclude  such  areas 
from  critical  habitat  when  such 
exclusion  will  result  in  the  extinction  of 
the  species.  Due  to  the  short  amount  of 
time  allowed  under  the  settlement 
agreement  for  preparing  this  rule,  we 
have  not  yet  consulted  with  the  affected 
Tribes,  but  we  will  do  so  before  making 
a  final  decision  on  critical  habitat. 
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recordkeeping  retiuireinents. 
Transportation. 

Proposed  Regulation  Promulgation 

For  the  reasons  given  in  the  preamble, 
we  propos*!  to  amend  50  C^FK  part  17  a.s 
set  forth  below: 


PART  17— {AMENDED] 

1    The  authority  citation  for  part  17 
continues  to  read  as  follows: 

,\ulhoritv:  Ih  ISC    1  )()1-14()7,  Ifi  ISC 
I'l  n     l-)44,   H.  r  S  C    4201-4245.  Pub    1,    W- 
(i2'),  10(1  SI, It     i")00.  iMiU-ss  (ithiTWisf  iKitrii 


2.  In  §  17.11(h)  revise  the  entr\-  for 
"Toad,  arrovo  southwestern"  under 
"AMPHIBIANS"  to  read  as  follows: 

§  17.11     Endangered  and  threatened 
wildltfe. 

«  *  *  •  * 

(h)  •    *    * 


Species 


Common  name 


Scientific  name 


Histonc  range 


Vertebrate  popu- 
lation wtiere  endan- 
gered or  threatened 


Status       Wtien  listed 


Cntical  liabi- 
tat 


Special 
rules 


Amphibians 


Toad,  arroyo  (=  ar  Buto  microscaphus 

royo  soutti-western)         cahtomicus 


USA   (CA),  Mexico       Entire 


568 


17  95(d) 


NA 


3.  Amend  §  17.95(d)  bv  adding  critical 
habitat  for  the  arrovo  southwestern  toad 
(Bufo  microscaphus  calilornicus).  in  the 
same  alphabetical  order  as  the  species 
occurs  in  *}  17.1 1(h) 

§  17.95    Critical  habitat— fish  and  wildlife. 

***** 

(d)  .\mphihidns 

***** 

Arrovo  southwestern  toad  [Buf<i 
nticmsc  aphus  calitornirus] 

1    Critical  habitat  units  are  deputed 
for  Mimterev,  Santa  Barbara,  Ventura, 
Los  Angeles.  San  Bernardino,  Riverside, 
Orange,  and  San  Uiego  counties. 
California,  on  the  maps  below 

2.  Critical  habitat  includes  stream  and 
river  courses,  riparian  habitats,  and 
terrace  and  upland  habitats  up  to  25  m 
(80  ft)  elevation  above  the  stream  course 
and  within  15  kjn  (0.9  mi)  from  the 
stream  course 

3  Within  these  areas,  primary 
constituent  elements  for  the  arrovo  toad 
include  a  hvdrologic  regime  that 
supplies  sufficient  flowing  water  of 


suitable  quality  at  the  appropriate  times 
to  provide  space,  food,  and  cover 
needed  to  sustain  eggs,  tadpoles, 
metamorphosing  juveniles,  and  adult 
breeding  toads;  low-gradient  stream 
segments  (typically  less  than  4  percent) 
with  sandy  or  fine  gravel  substrates 
which  support  the  formation  of  shallow- 
pools  and  sparsely  vegetated  sand  and 
gravel  bars  for  breeding  and  rearing  of 
tadpoles  and  juveniles,  a  natural 
flooding  regime  or  one  sufficiently 
corresponding  to  a  natural  regime  that 
will  periodically  scour  riparian 
vegetation,  rework  stream  channels  and 
terraces,  and  redistribute  sands  and 
sediments,  such  that  adequate  numbers 
and  sizes  of  breeding  pools  and 
sufficient  terrace  habitats  with 
appropriate  vegetation  are  maintained  to 
provide  for  the  needs  of  all  life  stages  of 
the  toad;  upland  habitats  of  sufficient 
width  and  quality  {2  e..  with  areas  of 
loose,  sandy  soil  where  toads  can 
burrow  underground)  to  provide 
fcjraging  and  living  areas  for  subadult 


and  adult  arroyo  toads  (loose,  sandy 
soils  are  typically  most  prevalent  on 
alluvial  terraces  and  valley  bottomlands 
and  occur  primarily,  but  not 
exclusively,  within  1.5  km  (0,9  mi)  of 
the  streamcourse  and  less  than  25  m  (80 
ft)  in  elevation  above  the  adjacent 
stream  channel);  few  or  no  nonnative 
species  that  prey  upon  or  compete  with 
arroyo  toads,  or  degrade  their  habitat; 
stream  channels  and  upland  habitats 
where  manmade  barriers  do  not 
completely  or  substantially  impede 
migration  to  overwintering  sites, 
dispersal  between  populations,  or 
recolonization  of  unoccupied  areas  that 
contain  suitable  habitat;  and  habitats 
free  of.  or  with  limited  levels  of,  land 
use  activities  that  substantially 
reconfigure  stream  channels,  remove  or 
impede  the  deposition  of  sand  and 
gravel  deposits,  compact  soils,  or  crush 
individual  toads  (see  maps  labeled 
Index  1  and  Index  2  for  overview  of 
proposed  critical  habitat). 
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Index  1: 

Proposed  Arroyo  Toad  Critical  Habitat  Units 
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eo  0  60 

1— —■ ^!^^Biii^^^^M^e 


120   Kilometers 
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Proposed  Arroyo  Toad  Critical  Habitat  Units 
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Unit  1 :  San  Antonio  River 


Pacific  Ocean 


San  Luis  Obispo  County 

20  0  20  40   Kilometere 


N 


AJ 


BILUNG  CODE  4310-55-C 

Map  Unit  1:  San  Antonio  River, 
Monterey  County,  California.  From 
uses  1:24,000  quadrangle  maps  Bear 
Canyon,  Cosio  Knob,  Alder  Peak,  Jolon, 
and  Williams  Hill.  In  UTM  Zone  10,  the 
lands,  primarily  on  fort  Hunter  Liggett 
Military  Reservation,  bounded  by  the 
following  UTM  NAD27  coordinates 
(E,N);  651000,  3993000;  654000, 
3993000; 654000. 3991000;  655000, 
3991000; 655000, 3990000;  656000. 
3990000; 656000,  3989000;  658000. 
3989000; 658000, 3988000;  659000, 
3988000; 659000,  3986000;  660000, 


3986000;  660000.  3985000;  661000,  3975000; 667000.  3976000;  666000. 

3985000;  661000,  3984000;  663000.  3976000; 666000.  3977000:  665000, 

3984000; 663000.  3983000;  665000.  3977000;  665000.  3978000;  663000. 

3983000;  665000,  3982000;  666000.  3978000; 663000,  3979000:  662000. 

3982000;  666000,  3981000;  667000,  3979000; 662000,  3980000:  660000. 

3981000;  667000.  3979000;  669000.  3980000;  660000,  3982000:  659000. 

3979000; 669000.  3978000;  670000,  3982000;  659000.  3983000:  657000, 

3978000; 670000, 3976000;  671000,  3983000; 657000.  3986000:  656000, 

3976000;  671000.  3975000;  672000.  3986000; 656000.  3988000:  654000. 

3975000;  672000,  3976000;  673000.  3988000: 654000.  3989000:  653000, 

3976000; 673000.  3975000;  675000.  3989000; 653000.  3990000;  652000. 

3975000; 675000, 3973000;  669000.  3990000: 652000.  3992000:  651000, 

3973000; 669000.  3974000;  668000.  3992000;  651000.  3993000. 

3974000;  668000,  3975000;  667000.  bilung  code  4310-55-p 
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Unit  2:  Sisquoc  River 

Unit  3:  Upper  Santa  Ynez  River  Basin 


W  120° 


20 


Pacific  Ocean 


W  120 


40    ICilometers 


BILLING  CODE  4310- 5 VC 

Map  Unit  2;  Sisciiux  Kivt-r,  S.infa 
Barbara  aiui  San  I.nis  Obispo  i  nnntifs, 
C;alif()rnia.  From  IISC;S  1  24.01)0 
(luadrangit-  m.ips  Twit(  licll  nam. 
xSi,s(]ii()(:.  Foxt-n  (lanvon.  /.a(  a  Lakf.  Maid 
Mtn  .  and  Fliirru  .me  Dw.k.  In  HTM  Zone 
11).  thf  lands  bdundtui  hv  the  foiiovvin^; 
ITM  NA1)27  (  oordmatcs  (F..\)    74H()()(). 
,mH7()()0.  748000,  ,tHb4000;  74't()00, 
:)Hh4000.  744000.   (HhtOOO.  750000. 
.jHB.iOOO;  750000.  .tHf.l^OOO.  751000 
.mH2000;  75  1000.   lHt>.U)00,  752000. 

:mht()oo.  75^000,  .fHhiooo.  757000, 

,<Hfil()00.  757000,  mnOOOO  7t)0000 
IHBOOOO  7t)000().  tH5'»000.  7t.5()00. 
.m5400();  7H50()0.  :tH(iOOOO:  7t)700(), 

rt)7ooo.  mniooo.  771000 

771000.  :iH()0()00.  77  fOOO, 
77:U)()(),  tH5')000:  775000. 
775000.  !H57000.  77,)()00. 
77;U)()0.  trt5H00();  771000, 
771000,  :<H5'»()00;  7t)t)000. 
7t>tiOOO.  .1858000.  704000, 

,1857000;  7H()()00. 

.1858000;  759000. 
■54000.  :*857()00;  7580  )0. 


:t8H00()0. 

1801000. 
,)8h0()00. 
.1854000 

1857000, 
:i85800(), 
.1854000; 
;i858()00;  7h4()()0. 

1857000;  7H0000, 
3858000, 


3857000;  758000.  3858000;  753000, 
3858000;  753000.  .1854000;  750000, 
3854000;  750000.  38hOO()0;  74  7000. 
3800000;  747000.  3801000.  74fiO()0. 
3801000;  740000.  3862000;  745000. 
38021)00;  745000.  3804000;  744000. 

1804000;  744000. 3800000;  745000. 
380H()00;  745000.  3867000    in  ITM 
/nni'  11.  tht'  lands  boundftl  b\  the 
following  ITM  NAD83  coordinates 
(F.N)    231000. 3861000;  233000. 
3861000;  :!:13()0().  3854()()().  236000. 

1854000;  236000.  3858000; 234000. 

1858000;  234000.  ,1857000;  242000. 

1857000;  242000.  ,1856000;  244000. 

1856000;  244000.  3854000; 243000. 

1854000;  243000.  3855000;  239000. 

1855000.  239000,  ,3856000.  237000. 

1856000;  237000.  3857000. 234000. 

1857000. 234000.  3858000; 231000. 
3858000;  231000.  3857000;  225000. 

1857()0();  225000.  3858000;  228000, 

1858000;  228000.  3854000; 230000. 

3859000;  230000.  3860000;  231000. 

1860000;  2  11000,  3861000 


All  remaining  critical  habitat  units  are 
in  UTM  zone  11.  North  American 
Datum  1427  (NAD27), 

Map  Unit  3;  Upper  Santa  Ynez  River 
Basin,  Santa  Barbara  County.  California. 
From  USGS  1  24.000  quadrangle  maps 
Little  Pine  Mtn..  Hildreth  Peak,  and 
Carpinteria.  the  lands  bounded  by  the 
following  U  1  M  coordinates  (E.N): 
261000.3833000;  263000.3833000; 
263000.3832000;  262000.3832000; 
262000.3831000;  261000.3831000; 
261000.3826000;  260000.3826000; 
260000.3822000;  261000.3822000; 
261000.3823000:  263000,3823000: 
263000.3822000;  264000,3822000; 
264000.3821000;  266000.3821000: 
266000.3820000:  270000.3820000: 
270000.3818000;  266000.3818000: 
266000,3819000:  264000.3819000: 
264000.3820000:  263000.3820000: 
263000.3821000;  261000.3821000: 
261000.3820000:  260000.3820000; 
260000.3821000:  258000,3821000; 
258000.3822000;  257000.3822000; 
257000.3823000;  256000,3823000; 
256000.3824000;  257000,3824000; 
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257000,3826000;  256000,3826000 
256000.3827000;  255000,3827000 
255000,3828000;  254000,3828000 
254000,3830000;  256000.3830000 


256000,3828000;  257000,3828000 
257000,3827000;  259000.3827000 
259000,3830000;  260000,3830000 


260000,3832000:  261000.3832000, 
261000,3833000. 

BILUNG  CODE  4310-5&-P 


Unit  4:  Sespe  Creek 


Kern  County 


Santa  Barbara 
County 


Ventura  County 


Los  Angeles  County 


Pacific  Ocean 


20 


20 


40  Kilometers 


N 


BILUNG  CODE  431(V-55-C 

Map  Unit  4;  Sespe  Creek,  Ventura 
County,  California.  From  USGS  1:24,000 
quadrangle  maps  Wheeler  Springs,  Lion 
Canyon,  Topatopa  Mts.,  and  Devil's 
Heart  Peak,  the  lands  bounded  by  the 
following  UTM  coordinates  (E.N): 


292000.38290;  294000.3829000; 
294000,3828000;  293000,3828000 
293000,3827000;  312000,3827000 
312000,3828000;  320000,3828000 
320000,3827000;  321000,3827000 
321000,3826000;  319000,3826000 
319000,3827000;  317000,3827000 


317000,3826000:  316000.3826000 
316000.3827000:  315000.3827000 
315000,3826000:  311000,3826000 
311000,3825000;  291000,3825000 
291000,3827000;  292000,3827000 
292000,3829000. 
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Unit  5:  Piru  Creek 


Ventura  County    ^ 


Pacific  Ocean 

10         0  10        20        30        40    Kilometer! 


N 


A 


BILLING  CODE  4310-5S-C 

Map  Unit  5;  Piru  Oeek.  Ventura  and 
Los  Angeles  counties,  California  Unit 
5A:  From  USGS  1  24,000  quadrangle 
maps  Lockwood  Valley.  Alamo  Mtn  . 
and  Black  Mtn..  the  lands  upstream  of 
Pyramid  Lake  bounded  by  the  following 
UTM  coordinates  (E,N); 
318000,3843060;  323000,3843000; 
323000,3842000;  324000,3842000; 
324000,3841000;  328000,3841000; 
328000,3842000;  330000,3842000; 
330000,3841000;  332000,3841000; 
332000,3839000;  333000,3839000; 
333000,3838000;  334000,3838000; 
334000.3836000;  332000,3836000; 


332000,3837000;  331000.3837000; 
331000,3839000;  330000,3839000; 
330000.3840000;  328000,3840000; 
328000,3839000;  324000,3839000; 
324000,3840000;  323000,3840000; 
323000,3841000;  321000,3841000; 
321000,3842000:  319000.3842000; 
319000,3841000;  316000,3841000; 
316000.3842000;  318000,3842000; 
318000,3843000.  Unit  5B:  From  USGS 
1:24,000  quadrangle  maps  Black  Mtn  , 
Liebre  Mtn.,  Whitaker  Peak,  and 
Cobblestone  Mtn,  the  lands  between 
Pyramid  Lake  and  Lake  Piru  bounded 
by  the  following  UTM  coordinates  (E,N): 
338000,3835000;  339000,3835000; 


339000,3834000;  341000,3834000 
341000,3831000;  340000,3831000 
340000,3830000;  338000,3830000 
338000,3824000;  339000,3824000 
339000,3823000:  340000,3823000 
340000,3820000;  339000.3820000 
339000,3819000;  338000.3819000 
338000,3823000;  335000,3823000 
335000,3824000:  334000,3824000 
334000,3825000:  336000,3825000 
336000.3829000:  335000,3829000 
335000.3832000:  339000,3832000 
339000,3833000;  338000,3833000 
338000,3835000 
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Unit  6:  Upper  Santa  Clara  River  Basin 
Unit  7:  Upper  Lx)s  Angeles  River  Basin 
Unit  20:  Little  Rock  Creek 


BILUNG  CODE  4310-S&-C 

Map  Unit  6;  Upper  Santa  Clara  River 
basin,  Los  Angeles  County,  CaUfornia. 
Unit  6a:  From  USGS  1:24,000 
quadrangle  maps  Liebre  Mtn.  and 
Whitaker  Peak,  the  lands,  upstream  of 
Castaic  Lake,  bounded  bv  the  following 
UTM  coordinates  (E,N): ' 
347000,3836000;  348000,3836000; 
348000,3832000;  349000,3832000; 
349000,3830000;  348000,3830000; 
348000,3829000;  349000,3829000; 
349000,3828000;  350000,3828000; 
350000,3826000;  348000,3826000: 
348000,3828000:  347000,3828000; 
347000,3833000:  346000.3833000; 
346000,3835000;  347000,3835000; 
347000,3836000.  Unit  6b:  From  USGS 
1:24,000  quadrangle  maps  Warm 
Springs  Mtn.,  Green  Valley,  Val  Verde, 
Newhall,  Mint  Mtn.  and  Agua  Dulce, 
the  lands  bounded  by  the  following 
UTM  coordinates  (E,N): 
365000,3827000;  367000,3827000; 
367000,3825000:  364000,3825000: 
364000,3824000;  362000,3824000; 
362000,3823000;  361000,3823000; 
361000,3822000;  360000,3822000: 


360000 

359000 

358000 

366000 

368000 

371000 

375000 

376000, 

372000, 

370000, 

366000, 

364000, 

363000, 

361000, 

359000, 

354000, 

351000 

348000 

350000 

351000 

353000 

354000 

356000 

357000 

358000 

359000 

360000 


,3818000 
.3813000 
,3811000 
,3810000 
,3811000; 
,3812000: 
,3811000; 
,3810000; 
,3809000; 
,3808000; 
,3807000; 
,3808000; 
,3809000; 
,3808000; 
,3809000; 
,3810000; 
,3809000; 
,3811000; 
,3814000; 
3819000; 
3813000; 
,3812000; 
,3815000; 
3817000; 
3821000: 
,3823000; 
3825000; 


;  359000,3818000 
358000,3813000 
366000,3811000 
368000,3810000 
371000,3811000 
375000,3812000 
376000,3811000 
372000,3810000 
370000,3809000 
366000,3808000 
364000,3807000 
363000,3808000 
361000,3809000 
359000,3808000 
354000,3809000 
351000,3810000 
348000,3809000 
350000,3811000 
351000,3814000 
353000,3819000 
354000,3813000 
356000,3812000 
357000,3815000 
358000,3817000 
359000,3821000 
360000,3823000 
362000,3825000 


362000,3826000:  365000.3826000: 
365000,3827000. 

Map  Unit  7;  Upper  Los  Angeles  River 
basin,  Los  Angeles  Countv ,  California. 
Unit  7a:  From  USGS  1:24^000 
quadrangle  maps  San  Fernando. 
Sunland  and  Condor  Peak,  the  lands  in 
the  Big  Tujunga  Creek  basin  bounded  by 
the  following  UTM  coordinates  (E,N): 
382000,3797000:  385000,3797000; 
385000.3796000;  387000,3796000; 
387000,3795000:  388000,3795000: 
388000.3794000;  389000,3794000: 
389000.3795000;  390000.3795000: 
390000,3796000;  391000,3796000: 
391000,3794000:  390000.3794000: 
390000,3793000;  387000,3793000; 
387000,3794000:  386000.3794000; 
386000,3795000;  382000,3795000: 
382000,3793000:  380000,3793000: 
380000,3792000;  379000.3792000; 
379000.3791000;  378000.3791000: 
378000,3792000;  376000,3792000: 
376000,3791000;  375000,3791000; 
375000,3792000;  373000,3792000: 
373000,3794000;  380000,3794000: 
380000,3795000;  381000.3795000: 
381000,3796000;  382000.3796000; 
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382000,3797000   Unit  7b:  From  USCJS 
1  24,000  quadrangle  maps  ("ondor  Peak 
and  (Ihilao  Flat,  tho  lands  bounded  by 
the  following  IITM  coordinates  (E,N): 
397000.3802000,  399000,3802000; 
399000,3799000;  398000,3799000; 
398000.3798000;  402000.3798000; 
402000,3799000;  404000,3799000; 
404000,3797000;  403000.3797000; 


403000,3795000;  401000 
401000,3796000;  393000 
393000,3795000;  392000 
392000,3796000;  391000 
391000,3797000;  393000 
393000.3798000;  396000 
396000.3800000:  397000 
397000.3802000.  Unit  Ic 
1  24,000  quadrangle  map 


3795000;  and  Pasadena,  the  lands  bounded  by  the 

3796000;  following  UTM  coordinates  (E,N): 

3795000;  391000,3791000;  392000.3791000; 

3796000:  392000,3787000;  393000.3787000; 

3797000;  393000.3783000;  391000.3783000: 

3798000:  391000.3789000;  390000.3789000: 

3800000:  390000.3790000:  391000.3790000: 

From  uses  391000.3791000 

s  (]ondor  Peak  wlling  cooe  43io-«-f' 


Unit  8:  Santiago  Creek 

Unit  10:  San  Juan  and  Trabuco  Creeks 


Los  Angeles  County 


Riverside  County 


Pacific  Ocean 


San  Diego 
County 


10  0  10  20    Kilometer? 


N 


BILUNO  cooe  4310-4S-C 

Map  Unit  8;  Santiago  (^reek.  Or.ingi- 
County.  From  U.SCJS  1:24,000 
quadrangle  maps  Black  .Star  (!an\()n  and 
El  Toro,  the  lands  bounded  bv  the 


f()llf)wing  UTM  coordinates  (E.N): 
438000.3739000;  439000.3739000 
439000.3737000;  440000.3737000 
440000.3736000;  439000,3736000 
439000,3734000;  437000.3734000 


437000,3736000:  436000,3736000: 
436000,3738000:  438000,3738000; 
438000,3739000. 
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Unit  9:  San  Jacinto  River  and  Bautista  Creek 
Unit  22;  Whitewater  River 


San  Bernardino  Countv 


Riverside  County 


San  Diego  County 


10        0         10       20       30    Kilometers 


N 
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Map  Unit  9;  San  Jacinto  River  and 
Bautista  Creek.  Riverside  County.  From 
uses  1:24.000  quadrangle  maps  San 
Jacinto,  Lake  Fulmor,  Hemet  and 
Blackburn  Canyon,  the  lands  bounded 
by  the  following  UTM  coordinates  (E,N): 
508000,3737000;  509000,3737000; 
509000,3736000;  512000,3736000; 
512000,3735000;  514000,3735000; 
514000,3734000;  517000,3734000; 

518000,3733000; 

519000,3732000; 

518000,3730000; 

517000,3731000; 

513000,3732000; 


517000,3733000 
518000,3732000 
519000,3730000 
518000,3731000 
517000.3732000 


513000.3733000;  511000.3733000 
511000.3732000;  512000,3732000 
512000.3731000;  513000.3731000 
513000,3730000:  514000,3730000 
514000,3729000:  515000,3729000 
515000,3727000:  516000.3727000 
516000.3725000:  517000.3725000 
517000.3724000;  518000,3724000 
518000.3723000:  519000,3723000 
519000,3722000;  520000,3722000 
520000,3721000;  517000,3721000 
517000,3723000;  516000,3723000 
516000,3724000;  515000.3724000 
515000,3726000:  514000,3726000 
514000,3727000;  513000,3727000 


513000.3728000;  512000,3728000; 
512000,3729000;  511000,3729000: 
511000,3730000;  510000,3730000; 
510000.3729000;  509000.3729000; 
509000,3735000;  507000.3735000: 
507000,3736000:  508000,3736000; 
508000,3737000. 

Map  Unit  10;  San  Juan  and  Trabuco 
Creeks,  Orange  and  Riverside  counties. 
California. 

Unit  10a:  From  USGS  1:24.000 
quadrangle  maps  Dana  Point.  San  Juan 
Capistrano.  Canada  Gobernadora  and 
Sitton  Peak,  the  lands  bounded  by  the 
following  UTM  coordinates  (E,N): 
459000,3720000;  461000,3720000: 
461000.3719000;  460000.3719000: 
460000.3718000:  459000,3718000: 
459000,3717000;  457000,3717000; 
457000,3716000;  452000,3716000; 
452000,3715000;  451000,3715000; 
451000.3714000;  450000.3714000; 
450000,3710000:  449000.3710000: 
449000.3708000;  447000.3708000: 
447000.3707000;  446000.3707000: 
446000.3708000;  444000,3708000; 
444000.3709000;  443000,3709000: 
443000,3708000;  442000,3708000: 
442000.3707000:  441000.3707000: 
441000.3705000:  436000.3705000; 


436000,3706000;  437000.3706000; 
437000,3708000;  439000.3708000; 
439000.3709000;  441000.3709000; 
441000.3710000:  443000.3710000: 
443000.3711000;  444000.3711000; 
444000,3710000:  448000,3710000: 
448000,3711000;  447000.3711000; 
447000.3716000:  448000.3716000; 
448000.3714000;  449000.3714000: 
449000.3716000;  451000.3716000: 
451000.3717000;  452000.3717000: 
452000,3718000:  457000.3718000: 
457000.3719000:  459000.3719000: 
459000.3720000. 

Unit  10b:  From  USGS  1:24.000 
quadrangle  maps  Santiago  Peak  atid 
Canada  Gobernadora.  the  lands  bounded 
bv  the  following  UrTM  coordinates  (E.N): 
446000.3726000:  450000.3726000; 
450000.3725000;  448000.3725000: 
448000.3724000;  446000,3724000: 
446000.3723000;  445000.3723000; 
445000.3722000:  444000.3722000: 
444000.3721000:  443000.3721000: 
443000,3720000;  442000.3720000: 
442000,3723000;  443000.3723000: 
443000.3724000;  444000,3724000: 
444000,3725000:  446000,3725000; 
446000,3726000. 
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Unit  1 1 
Unit  12 
Unit  14 


San  Mateo  and  San  OnofVe  Basins 

Lower  Santa  Marganta  River 

Lower  and  Middle  San  Luis  Rey  River  Basin 


BILLING  COOC  4310-S5-C 

Map  Unit  11;  San  Mateo  and  San 
Onofre  Ba.sins.  Oran^t?  and  Riversidt- 
counties,  (California.  From  IJ.SCi.S 
1:24,000  quadrangle  map.s  San 
Clemente,  Margarita  Peak,  (Canada 
(iob«rnadora  and  San  Onofre  Bluff,  the 
lands  bounded  by  the  following  UTM 
coordinates  (E,NJ:  450000,3707000; 
451000.3707000;  451000,3706000; 
452000,3706000;  452000.3704000; 
453000,3704000;  453000.3705000; 
454000,3705000;  454000,3704000; 

456000,3705000; 

458000,3703000: 

456000,3702000; 

455000,3701000; 


456000,3704000 
458000,3705000 
456000,3703000 
455000,3702000 


454000,3701000;  454000.3700000; 
453000,3700000:  453000.3699000; 
452000,3699000;  452000,3697000; 
448000,3697000;  448000,3696000; 
447000,3696000;  447000,3695000; 
450000,3695000;  450000.3696000; 
453000,3696000;  453000.3697000; 
454000.3697000;  454000,3699000; 
455000.3699000;  455000.3700000; 
456000,3700000;  456000.3696000; 
457000,3696000;  457000,3697000; 
459000,3697000;  459000,3696000; 
458000,3696000;  458000,3695000; 
457000,3695000;  457000.3694000; 


454000, 
453000, 
450000, 
449000, 
447000. 
444000, 
445000. 
446000, 
447000, 
450000, 


3694000; 
3693000; 
3694000; 
3693000; 
3692000; 
3693000; 
3696000; 
3698000; 
3703000; 
3705000: 


454000 
453000 
450000, 
449000, 
447000 
444000, 
445000, 
446000, 
447000, 
450000, 


3693000 
3694000 
3693000 
3692000 
3693000 
3696000 
3698000 
3703000 
3  705000 
3707000 


Map  Unit  12;  Lower  Santa  Margarita 
Basin,  San  Diego  (County.  California. 
From  USGS  1:24.000  quadrangle  map.s 
Fallbrook,  Temecula,  Morro  Hill,  Las 
Pulgas  (Canyon,  (Oceanside  and  San  Luis 
Rev,  the  lands  bounded  bv  the  following 
UTM  coordinates  (E,N): 
470000,3702000;  472000,3702000; 
472000,3701000:  471000,3701000; 
471000,3695000;  4  72000,3695000; 
472000,3696000:476000,3696000; 
476000,3697000;  477000,3697000; 
477000,3698000;  478000,3698000; 
478000,3697000;  479000,3697000; 
4  79000,3698000;  480000,3698000; 
480000,3699000;  481000,3699000; 
481000,3700000:  482000,3700000; 
482000,3699000:  483000,3699000; 
483000,3698000;  482000,3698000; 
482000,3697000;  481000,3697000; 


481000,3696000:  480000,3696000 
480000,3695000:  479000,3695000 
479000,3696000;  477000,3696000 
477000,3695000;  476000,3695000 
476000,3694000;  473000.3694000 
473000,3693000;  472000,3693000 
472000,3692000;  471000,3692000 
471000,3690000;  470000,3690000 
470000,3687000;  471000,3687000 
471000,3686000;  470000,3686000 
470000,3685000;  469000,3685000 
469000,3684000;  468000,3684000 
468000,3683000;  466000,3683000 
466000,3681000;  467000.3681000 
467000,3678000;  465000,3678000 
465000,3677000;  462000,3677000 
462000,3679000:  464000,3679000 
464000.3686000;  467000.3686000 
467000.3688000;  468000.3688000 
468000.3690000;  469000.3690000 
469000,3693000;  468000.3693000 
468000,3695000;  467000,3695000 
467000,3696000;  470000,3696000 
470000,3697000;  469000,3697000 
469000,3701000;  470000,3701000 
470000,3702000. 
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Unit  1 3:  Upper  Santa  Margarita  River  Basin 
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Map  Unit  13;  Upper  Santa  Margarita 
Basin,  San  Diego  County,  California. 
From  USGS  1:24,000  quadrangle  maps 
Sage,  Vail  Lake.  Aquanga,  Palomar 
Observatory  and  Warner  Springs,  the 
lands  bounded  by  the  following  UTM 
coordinates  (E,N):  502000,3707000; 


507000,3707000 
510000,3706000 
511000,3705000 
510000,3704000 
509000,3703000 
510000,3701000 
511000,3702000 
514000,3701000 
515000,3699000 
517000,3698000 
518000,3697000 
520000,3696000 
521000.3695000 
523000,3693000 
524000,3692000 
523000,3691000 
522000,3690000 
521000,3691000 
519000,3692000 
518000,3693000 
517000,3694000 
516000,3695000 
515000.3696000 


507000,3706000 
510000,3705000 
511000,3704000 
510000,3703000 
509000,3701000 
510000,3702000 
511000,3701000 
514000,3699000 
515000,3698000 
517000,3697000 
518000,3696000 
520000.3695000 
521000,3693000 
523000,3692000 
524000,3691000 
523000,3690000 
522000.3691000 
521000.3692000 
519000,3693000 
518000,3694000 
517000,3695000 
516000,3696000 
515000,3697000 


514000 
511000, 
510000, 
508000, 
507000, 
506000, 
504000, 
505000, 
504000, 
502000, 
500000, 
501000, 
502000, 


3697000; 
3698000; 
3699000; 
3700000; 
3701000; 
3698000; 
3697000; 
3699000; 
3700000; 
3701000; 
3703000; 
3704000; 
3706000; 


514000 
511000 
510000 
508000 
507000 
506000 
504000 
505000 
504000 
502000 
500000 
501000 
502000 


3698000 
3699000 
3700000 
,3701000 
,3698000 
3697000 
3699000 
3700000 
3701000 
3703000 
3704000 
3706000 
3707000 


Map  Unit  14;  Lower  and  Middle  San 
Luis  Rey  Basin,  San  Diego  County, 
California.  From  USGS  1:24,000  ' 
quadrangle  maps  Pechanga,  San  Luis 
Rey,  Morro  Hill.  Bonsall,  Pala,  Boucher 
Hill  and  Rodriguez  Mtn,,  the  lands 
bounded  by  the  following  UTM 
coordinates  (E,N):  492000,3697000; 
493000,3697000;  493000,3693000; 
494000,3693000;  494000,3692000; 
497000,3692000;  497000,3691000; 
498000,3691000;  498000,3690000; 
499000,3690000;  499000,3689000; 
500000,3689000;  500000,3688000; 
501000.3688000;  501000,3686000; 
502000,3686000;  502000,3685000; 
503000,3685000;  503000,3684000; 
504000.3684000;  504000,3683000; 


505000 
506000 
508000 
506000 
505000 
503000 
504000 
503000 
502000 
501000 
499000, 
498000, 
496000, 
494000, 
490000, 
489000, 
488000, 
487000, 
488000, 
486000, 
485000, 
484000, 
481000, 
480000, 
479000, 
477000, 
475000. 
473000, 
472000, 
478000, 
479000 


3683000; 
,3682000; 
,3681000: 
,3680000; 
,3679000; 
,3678000; 
,3679000; 
,3680000; 
,3681000: 
,3683000; 
3684000; 
3685000: 
3689000; 
3690000; 
3689000; 
3688000; 
3687000; 
3688000; 
3686000; 
3685000; 
3686000; 
3685000; 
3684000: 
3682000; 
3681000; 
3679000: 
3678000; 
3677000; 
3678000: 
3681000: 
3685000; 


505000,3682000 
506000,3681000 
508000,3680000 
506000,3679000 
505000,3678000 
503000,3679000 
504000,3680000 
503000,3681000 
502000,3683000 
501000,3684000 
499000,3685000 
498000,3689000 
496000,3690000 
494000,3689000 
490000,3688000 
489000,3687000 
488000,3688000 
487000,3686000 
488000,3685000 
486000,3686000 
485000,3685000 
484000,3684000 
481000,3682000 
480000,3681000 
479000,3679000 
477000.3678000 
475000,3677000 
473000,3678000 
472000,3681000 
478000,3685000 
479000,3686000 
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480000.3686000;  480000.3687000 
484000,3687000;  484000.3688000 
48.5000,3688000;  48.S000.369 1000 
486000.3691000;  486000.3690000 


487000,3690000:  487000.3691000 
488000,3691000;  488000.3690000 
489000.3690000;  489000.3692000 
490000.3692000;  490000.3693000 


491000.3693000;  491000.3694000; 
492000.3694000;  492000.3697000. 
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Map  I 'nit  1,5;  I 'pper  .San  Luis  Kcv 
Basin.  .San  Diego  Cmintv,  ( ialiforiua 

Unit  15a:  [-"roin  USCS  1  24.000 
quadrangle  maps  Ciliiniar  Ohscrvatorv, 
Warner  Springs  and  H"t  Springs  Mtn  . 
the  lands  bounded  hv  the  fnllovving 
IJTM  coordinates  (K.N) 
530000,3691000;  532000.3691 000: 
532000,3690000;  534000.3690000; 
534000, 3688()()(l;  5  3()()()(),:J6880()0; 
530000, 36H7()()(),  53  1()()(),3687()()0: 
531000.3686000;  530000.3686000: 


530000 
53  3000 
5)5000 
5:)  4  000 
532000 
529000 
526000 
52  3000 
525000 
528000 
524000 
530000 


,368 '000; 
,3686000; 
.3684000; 
,3682000; 
.3681000; 
,3680000; 
,3679000; 
,3684000; 
,3685000; 
,3688000; 
,3689000; 
,3691000. 


533000, 
535000, 
534000, 
532000, 
529000, 
526000. 
523000, 
525000. 
528000. 
529000. 
530000. 


3684000 
3686000 
3684000 
3682000 
3681000 
3680000 
3679000 
3684000 
3685000 
3688000 
3689000 


Unit  15b:  From  USGS  1;24.000 
quadrangle  map  Palomar  Observatory, 
the  lands  bounded  by  the  following 
UTM  coordinates  (E.N): 
516000.3690000;  517000,3690000; 
517000.3689000:  518000.3689000; 
518000,3688000:  519000.3688000; 
519000.3687000:  516000.3687000: 
516000.3688000;  515000.3688000; 
515000.3689000:  516000.3689000: 
516000.3690000. 
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Unit  16:  Santa  Ysabel  Creek 
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Ma{)  Unit  16;  .Santa  ^'sabel  C:reek.  San 
IJicgo  C:ountv,  C-alifornia. 

Unit  16d:  From  liSGS  1:24,000 
quadrangle  maps  Mesa  Grande,  Ramona 
and  San  Pasqual,  the  lands  bounded  bv 
the  following  UTM  coordinates  (E.N): 
513000.3671000;  515000.3671000; 
515000.3666000;  519000.3666000; 
519000.3665000;  521000.3665000; 
521000.3664000:  515000.3664000: 
515000.3662000;  512000.3662000; 
512000.3661000:  510000.3661000: 
510000,3663000;  512000.3663000: 
512000.3664000:  513000.3664000: 
5 1 3000.3669000;  5  1 2000,3669000; 


512000,3670000:  513000,3670000; 
513000,3671000. 

Unit  16b:  From  USGS  1:24,000 
quadrangle  maps  Rodriguez  Mtn.  and 
.San  Pasqual.  the  lands  bounded  by  the 
following  UTM  coordinates  (E.N): 
507000,3675000:  510000.3675000: 
510000.3672000:  509000.3672000: 
509000.3670000:  507000.3670000: 
507000.3668000:  506000.3668000; 
506000.3667000:  507000.3667000: 
507000.3665000;  506000,3665000: 
506000.3664000;  504000,3664000: 
504000,3665000;  505000,3665000; 
505000,3667000;  504000.3667000; 
504000,3669000:  505000,3669000: 
505000,3671000;  506000,3671000; 


506000,3672000:  507000.3672000: 
507000.3675000, 

Unit  16c:  From  USGS  1  24.000 
quadrangle  maps  Ramona  and  San 
Pasqual.  the  lands  bounded  b\'  the 
following  UTM  coordinates  (E.N): 
504000.3659000;  505000.3659000 
505000,3658000;  506000.3658000 
506000.3657000;  507000.365  7000 


507000,3656000 
508000.3657000 
512000.3654000 
511000,3653000 
506000.3654000 
504000.3659000 
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Map  Unit  17;  S,in  Difgo  River  and  San 
V'ictHitt'  Oeek.  San  Diego  (!oiint\ . 
(California 

Unit  17a:  From  USllS  1:24.000 
quadrangle  maps  Kamona.  El  (Cajon. 
Tule  Springs  and  Santa  Ysahel,  the 
lands  hountied  hv  the  following  UTM 
coordinates  (E,N):  5  Ui()00.;iB5:U)()0: 
521()0(),:JH5.1000;  52  1  ()()(). 3B52000; 
524000. ,Ui5200();  524()00.:<651  ()()(); 
525000. ,U)5  1000;  525000, :Hi5:)000; 
52()OOO.Jti5;!000.  521.000. :U>49000; 


525000.3049000;  525000.3647000: 
524000,3647000;  524000.3646000; 
522000.3646000:  522000.3648000: 
523000.3648000;  523000.3650000; 
521000.3650000:  521000.3651000: 
519000.3651000:  519000.3650000: 
514000,3650000;  514000.3652000; 
516000.3652000:  516000.3653000 

Unit  17h:  From  USCkS  1:24.000 
quadrangle  map  El  (lajon  Mtn..  the 
lands  hounded  hv  the  following  UTM 
coordinates  (E.NJ:  516000.3639000: 


519000.3639000;  519000.3638000: 
516000,3638000;  516000,3639000. 

Unit  17c:  From  USGS  1:24,000 
quadrangle  maps  San  Vicente  Reser\oir, 
El  Cajon,  Alpine  and  El  Cajon  Mtn.,  the 
lands  bounded  by  the  following  UTM 
coordinates  (E.N):  511000.3639000: 
514000.3639000:  514000.3637000: 
512000.3637000;  512000.3636000; 
507000.3636000:  507000.3638000: 
511000.3638000:  511000.3639000. 
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Unit  18:  Sweetwater  River  Basin 
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Map  Unit  18;  Sweetwater  River,  San 
Diego  County,  California.  Unit  18a: 
From  USGS  1:24,000  quadrangle  maps 
Viejas  Mountain  (1988),  Descanso 
(1960),  Tule  Springs  (1988),  and 
Cuyamaca  Peak  (1960).  California.  The 
lands  bounded  by  the  following  UTM 
coordinates  (E,  N):  543000.3649000; 
544000.3649000:  544000.3646000: 
543000.3646000:  543000,3643000: 
542000.3643000:  542000,3642000: 
541000,3642000;  541000,3641000: 
540000,3641000:  540000.3639000: 
538000.3639000;  538000,3637000: 
537000.3637000:  537000.3633000; 
536000,3633000:  536000.3632000; 
531000.3632000;  531000,3631000: 
528000.3631000;  528000,3630000; 
526000,3630000;  526000,3631000; 
525000,3631000;  525000,3632000; 
524000,3632000:  524000.3633000; 
525000,3633000:  525000,3634000; 
529000.3634000;  529000.3633000; 


527000,3633000;  527000,3632000: 
530000,3632000;  530000,3633000; 
532000,3633000;  532000.3634000: 
535000,3634000;  535000.3636000: 
534000,3636000;  534000,3637000; 
535000,3637000;  535000,3638000; 
537000,3638000;  537000,3641000: 
538000,3641000;  538000,3642000: 
540000,3642000;  540000,3644000; 
541000,3644000;  541000,3645000: 
542000,3645000:  542000,3648000: 
543000,3648000;  543000,3649000. 

Map  Unit  18b:  From  USGS  1:24.000 
quadrangle  maps  Viejas  Mountain 
(1988),  and  Alpine  (1982),  California. 
The  lands  bounded  by  the  following 
UTM  coordinates  (E,  N): 
523000.3630000;  525000.3630000: 
525000.3629000;  527000.3629000; 
527000.3628000;  525000,3628000; 
525000.3627000;  523000.3627000: 
523000.3630000. 

Map  Unit  18c:  From  USGS  1:24.000 
quadrangle  maps  Jamul  Mountains 


(1971).  El  Cajon  (1967).  and  Alpine 
(1982).  California.  The  lands  bounded 
by  the  following  UTM  coordinates  (E. 
N):  510000.3628000:  512000.3628000; 
512000,3627000:  513000.3627000: 
513000.3628000:  515000.3628000: 
515000.3627000:  520000.3627000; 
520000,3625000:  516000,3625000: 
516000,3624000;  514000,3624000: 
514000.3625000:  513000.3625000; 
513000.3626000:  512000.3626000: 
512000.3624000:  510000.3624000; 
510000.3622000;  508000.3622000: 
508000,3621000:  506000,3621000: 
506000,3620000:  505000.3620000; 
505000.3618000;  502000.3618000: 
502000.3619000:  503000.3619000: 
503000.3620000:  504000,3620000: 
504000.3622000:  505000.3622000: 
505000.3624000:  508000.3624000: 
508000.3625000;  510000.3625000; 
510000.3628000. 
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Map  Unit  19;  Cottonwoori-Tijuana 
Basin,  San  Diego  (iountv,  Cialifornia 
Unit  19a:  From  I  ISC'.S  1:24. ()()() 
quadranglt?  maps  Morena  K(!servoir, 
Clamnron  Corners  and  Mount  Laguna. 
the  lands  bounded  hv  the  followuig 
UTM  c:oordinates  (K.N): 
547000. 3ti27{)0();  .548000. ,Ui2 7000; 
548000, :U)2fiOOO;  549000. ;U.2(J000; 
549000,3^23000;  550000, 3ti23000; 
550000,3621000:  551 000,362 lOOO; 
551000,3622000;  554000, 3t)22()00; 
554000,3623000;  555000,3623000; 
555000.3625000;  557000.3625000; 
557000.3623000;  551)000. 3623000; 
556000.3621000;  554(){)0, 362  1000; 
554000.3619000;  553000.3619000; 
553000,3620000;  552000,3620000; 
552000,3619000;  551000.3619000; 
551000.3618000;  550000,3618000; 
550000,3617000;  546000,3617000: 
546000.3616000;  544000.3616000: 
544000.3617000;  543000.3617000: 
543000.3620000;  542000.3620000: 
542000.3621000;  541000.3621000: 
541000.3623000;  544000. 3623(){)(); 
544000.3621000;  545000,3621000; 
545000,3619000;  546000,3619000: 
546000,3621000;  547000,3621000; 
547000.3627000. 


Unit  19b:  From  USGS  1:24.000 
quadrangle  maps  Barrett  Lake,  Tecate, 
Fotrero  and  Morena  Reservoir,  the  lands 
bounded  by  the  following  UTM 
c:oordinates  (E.N):  534000.3617000; 
536000.3617000:  536000.3616000; 
541000,3616000;  541000,3611000; 
540000,361 1000;  540000,3610000; 
539000,3610000;  539000,3609000; 
538000.3609000;  538000,3608000; 
537000.3608000;  537000.3607000; 
534000,3607000;  534000,3606000; 
530000,3606000;  530000,3607000; 
527000,3607000;  527000,3609000; 
528000,3609000;  528000,3610000: 
529000,3610000:  529000.3614000; 
530000,3614000; 530000,3616000; 
531000,3616000;  531000,3609000: 
530000,3609000;  530000,3608000; 
531000,:J6()8000;  531000,3607000; 
533000,3607000:  533000.3608000; 
534000,3608000:  534000.3609000; 
535000.3609000;  535000.3610000; 
536000,3610000;  536000,3611000; 
537000.3611000;  537000,3612000: 
538000,3612000;  538000,3613000: 
539000.3613000:  539000.3615000: 
534000.3615000:  534000.3617000 

Unit  19(::  From  USGS  1:24.000 
quadrangle  maps  Descanso.  Cuvamaca 
Peak  and  Mount  Laguna,  the  lands 


bounded  by  the  following  UTM 
coordinates  (E,N):  543000,3639000; 
545000,3639000:  545000,3638000; 
546000,3638000;  546000,3637000: 
547000,3637000:  547000.3635000: 
545000,3635000;  545000,3633000: 
547000,3633000:  547000,3631000: 
543000,3631000:  543000,3632000: 
542000.3632000;  542000,3630000: 
540000.3630000:  540000,3632000; 
541000,3632000;  541000,3633000; 
542000,3633000;  542000,3634000; 
543000,3634000:  543000,3635000; 
544000,3635000:  544000.3638000: 
543000,3638000;  543000,3639000 

Unit  19d;  From  USGS  1:24,000 
quadrangle  maps  Barrett  Lake.  Viejas 
Mtn.  and  Descanso.  the  lands  bounded 
by  the  following  UTM  coordinates  (E,N): 
536000,3630000:  537000,3630000; 
537000,3629000:  538000,3629000: 
538000,3628000:  537000,3628000: 
537000,3627000:  535000,3627000; 
535000.3625000:  534000,3625000: 
534000.3622000:  533000.3622000: 
533000.3620000;  532000,3620000: 
532000,3618000:  531000.3618000: 
531000,3621000;  532000,3621000: 
532000.3623000:  531000,3623000: 
531000.3625000;  533000,3625000: 
533000,3627000;  534000.3627000; 
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534000,3628000:  535000,3628000: 
535000,3629000:  536000,3629000; 
536000,3630000. 

Map  Unit  20  (see  map  of  Units  6,  7, 
and  20):  Little  Rock  Creek.  Los  Angeles 
County,  California.  Unit  20a:  From 
uses  1:24,000  quadrangle  maps 
Palmdale  and  Pacifico  Mtn.,  the  lands 
bounded  by  the  following  UTM 
coordinates  (E,N):  405000,3820000; 
408000,3820000:  408000,3818000: 


407000,3818000:  407000,3816000: 
405000,3816000:  405000,3820000. 

Unit  20b:  From  USGS  1:24,000 
quadrangle  maps  Pacifico  Mtn.  and 
Juniper  Hills,  the  lands  bounded  by  the 
following  UTM  coordinates  (E,N); 
405000,3815000;  407000,3815000: 
407000,3813000:  408000,3813000: 
408000,3812000;  409000.3812000: 
409000,3811000:  410000.3811000: 
41000Q.3810000;  411000,3810000: 


411000,3809000:  412000.3809000 
412000,3807000:  410000.3807000 
410000,3809000:  409000.3809000 
409000,3810000:  407000.3810000 
407000,3811000:  406000,3811000 
406000.3813000:  405000,3813000 
405000,3812000;  404000.3812000 
404000.3814000:  405000.3814000 
405000,3815000. 
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Map  Unit  21:  Mojave  River,  San 
Bernardino  County,  California.  Unit  21a: 
From  USGS  1:24,000  quadrangle  maps 
Cajon,  Silverwood  Lake,  Hesperia, 
Apple  Valley,  Lake  Arrowhead  and 
Butler  Peak,  the  lands  bounded  by  the 
following  UTM  coordinates  (E,N): 
476000,3804000;  479000,3804000: 
479000,3801000:  485000,3801000: 
485000,3800000:  486000,3800000; 
486000,3799000;  487000.3799000; 
487000,3798000;  488000,3798000: 
488000,3797000;  489000,3797000; 
489000,3793000:  488000,3793000; 
488000.3795000;  487000.3795000; 
487000,3797000;  486000,3797000; 
486000.3798000;  485000,3798000; 
485000,3799000;  478000,3799000; 


478000,3798000;  475000,3798000; 
475000,3797000;  474000,3797000: 
474000,3796000:  470000,3796000; 
470000,3795000:  469000,3795000; 
469000,3793000:  465000.3793000; 
465000,3794000:  466000.3794000: 
466000,3795000;  464000,3795000: 
464000,3796000:  462000,3796000; 
462000,3797000;  461000,3797000; 
461000,3798000;  464000,3798000; 
464000,3797000:  465000.3797000: 
465000,3798000;  470000,3798000: 
470000,3799000:  473000,3799000: 
473000,3800000;  475000,3800000; 
475000,3801000;  476000,3801000; 
476000,3804000.  Unit  21b:  From  USGS 
1:24,000  quadrangle  maps  Victor\'ille, 
Hesperia,  Apple  Valley  North  and 
Apple  Valley  South,  the  lands  bounded 


by  the  following  UTM  coordinates  (E,N) 
467000,3832000;  469000.3832000; 
469000.3831000:  470000.3831000: 
470000,3828000:  471000.3828000: 
471000,3826000;  473000.3826000; 
473000.3825000;  474000,3825000: 
474000,3822000:  476000,3822000; 
476000,3821000:  477000,3821000; 
477000,3818000;  478000,3818000: 
478000,3816000;  475000,3816000; 
475000,3817000;  474000,3817000; 
474000,3819000:  473000,3819000: 
473000,3820000:  472000.3820000: 
472000.3823000:  471000,3823000: 
471000,3825000:  468000.3825000; 
468000,3827000;  467000.3827000; 
467000.3832000. 

Map  Unit  22  (see  map  of  Units  9  and 
22);  Whitewater  River,  Riverside 
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Countv,  California.  From  USC;,S  124, ()()() 
quadrangle  map.s  (iatclaw  Flat.  White 
Water  and  Desert  Hot  Spnng.s.  the  lands 
hounded  hv  the  following  HTM 
coordinates  (F:,N1:  ,5:ttJ()()().:i7B4()()(), 
,532000, ;i7M()()0,  5.1200(),;i7()1000; 
,533000,3761000;  533000,3758000; 
534000,3758000;  534000,3754000; 


535000,3  754000; 
532000,3752000; 
533000.3754000; 
532000,3755000; 
53 1000,3  75^1000: 
530000. 37B1000; 


535000,3752000 
532000,3754000 
533000,3  755000 
532000.3759000 
531000,3761000 
530000,3764000 


Dated;  .Mav  25.  2000. 
Donald  |.  Barry. 

-Vs,s;.sfan/  Si'<  rt'tan  lor  Fish  and  W'llcilifi-  und 
Parks 

|FR  Doc  .  00-1408,=)  Filed  B-7-<)0;  «:4.t  am] 
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Department  of 
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7  CFR  Part  1400  et  ai. 

Agricultural  Disaster  and  Market 
Assistance;  Interim  Final  Rule 
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DEPARTMENT  OF  AGRICULTURE 
Commodity  Credit  Corporation 

7  CFR  Parts  1400. 1411, 1427, 1439. 
1464. 1479 

RIN0560-AG14 

Agricultural  Disaster  ami  Market 
Asslstartce 

AGENCY:  Commodity  Credit  Corporation, 

USD  A. 

ACTION:  Interim  rule  and  final  rule. 


summary:  This  rule  implements 
agricultural  disaster  and  market 
assistance  provisions  of  the  Agriculture. 
Rural  Development,  Food  and  Drug 
Administratitjn.  and  Related  Agencies 
Appropriations  Act.  2000  and  the 
Omnibus  Consolidated  Appropriations 
Act,  2000.  It  will  implement  statutory' 
provisions  related  to  cottonseed  market 
loss,  a  competitiveness  program  for 
extra  long  staple  (EL.S)  cotton, 
warehouse-stored  tobacco  loss 
assistance,  pasture  recovery,  oilseeds 
marketing  loss,  livestock  disaster 
assistance  for  contract  growers  and 
emergency  assistance  for  Harney 
t'ounty.  C)regon  It  will  also  define  the 
base  quality  for  upland  cotton,  finalize 
existing  regulations  for  the  Livestock 
Indemnity  and  American  Indian 
Livestock  Feed  Programs  and  reorganize 
all  of  the  Emergency  Livestock 
Assistance  regulations  to  remove 
obsolete  regulations  C«!rtain  provisions 
of  this  rule  will  be  implemented  as 
interim  rules  and  others  as  final  rules 
.Se«>  SUPPLEMENTARY  INFORMATION  for 
details 

DATES:  This  rule  is  effective  lune  1. 
2000,  except  for  the  amendments  to 
«i  1427  25,  which  is  effectiv«!  August  1, 
2000 

Comments  on  the  provisions  of  this 
interim  rule  related  to  cottonseed 
assistance,  the  competitiveness  program 
for  ELS  cotton,  and  flood  assistance  for 
Harney  f'ountv.  Oregon  must  be 
r«'(:eived  bv  |ulv  11),  2000  to  be  assured 
of  consideration.  (Comments  on  the 
information  collections  for  these 
programs  must  be  re(  eived  bv  August  7. 
2000 

ADDRESSES:  Conuiients  on  the 
regulations  should  be  sent  to  Tom 
Witzig.  fihief.  Kegu!ator\'  Revn-w  and 
Foreign  hivestiiient  Disciosurt'  Brain. ii. 
Farm  .S*'rvi(  e  .•\gen(  v  (F.S.M,  MS. 
Department  of  Agri(  iilluri-.  STOP  0540. 
1400  Independent  ••  Ave  .  SVV. 
Washington.  DC.  20250-0540.  telephont? 
(202)205-5851,  or  by  e-mail  to: 
tom     witzig«^vdc. fsa.usda.gov 
(iomments  can  be  inspected  in  Room 


6734  South  Building.  Washington,  DC. 
between  7:30  a.m.  and  4:30  p.m.. 
Monday  through  Friday,  except 
holidays.  Comments  on  the  information 
collection  should  be  sent  to  the  Desk 
Officer  for  Agriculture,  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget. 
Washington,  D.C.  20503  and  to  Tom 
Witzig  at  the  address  above. 
FOR  FURTHER  INFORMATION  CONTACT:  Tom 
Witzig,  Chief,  Regulatory  Review  and 
Foreign  Investment  Disclosure  Branch, 
FSA,  USDA,  STOP  0540,  1400 
Independence  Avenue,  SW, 
Washington,  DC.  20250-0540, 
Telephone:  (202)  205-5851;  e-mail: 
tom     witzig@wdc.fsa.wdc.gov 

SUPPLEMENTARY  INFORMATION: 
Notice  and  Comment 

Section  824  of  Pub.  L.  106-78  requires 
that  the  regulations  necessary  to 
implement  Title  VIII,  Subtitle  A  of  Pub. 
L.  106-78  be  issued  as  soon  as 
practicable  and  without  regard  to  the 
notice  and  comment  provisions  of  5 
use  553,  or  the  Statement  of  Policy  of 
the  Secretary  of  Agriculture  (the 
Secretary)  effective  July  24,  1971  (36  FR 
13804)  relating  to  notices  of  proposed 
rulemaking  and  public  participation  in 
ndemaking,  or  the  Paperwork  Reduction 
Act.  The  provisions  of  this  interim  rule 
related  to  tobacco  warehouse  assistance, 
pasture  recovery,  oilseeds  assistance, 
and  livestock  assistance  for  contract 
growers  implement  provisions  of 
Subtitle  A  and  thus  are  issued  as  final 
and  are  effective  immediately. 

The  provisions  of  this  interim  rule 
related  to  the  Livestock  Indemnity  and 
the  American  Indian  Livestock  Feed 
Programs  finalize  regulations  for  which 
interim  rules  were  previously  issued 
and  are  thus  issued  as  final.  The  public 
comments  to  those  interim  rules  are 
addressed  in  the  Background  section  of 
this  rule. 

The  provisions  of  this  interim  rule 
related  to  7  CFR  1400  and  7  CFR 
1427  25  are  simply  technical 
amendments  to  clarify  the  existing 
rt'guidtions  for  consistent  and  effic  ient 
administration  and  are  thus  issued  as 
final 

The  provisions  of  this  interim  rule 
related  to  the  reorganization  of  7  C'FR 
1439,  Emergency  Livestock  Assistance, 
simply  remove  obsolete  regulations  and 
are  thus  issued  as  final. 

The  prtivisions  of  this  interim  rule 
related  to  cottonseed  assistance,  the 
comjx'titiveness  program  for  ELS  cotton, 
.iiid  flood  assistance  for  Harney  County, 
Oregon  are  not  exempt  from  the  notice 
and  comment  requirements,  and  are 
issued  as  interim  rules,  effective 


immediately,  but  public  comments  are 
requested  and  will  be  considered  before 
the  regulations  are  issued  as  final. 
Comments  on  the  provisions  of  this 
interim  rule  related  to  cottonseed 
assistance,  the  competitiveness  program 
for  ELS  cotton,  and  flood  assistance  for 
Harney  County.  Oregon  must  be 
received  by  luly  10.  2000  to  be  assured 
of  consideration.  Comments  on  the 
information  collections  for  these 
programs  must  be  received  by  August  7. 
2000. 

Executive  Order  12866 

This  final  rule  is  issued  in 
conformance  with  Executive  Order 
12866  and  has  been  determined  to  be 
economically  significant  and  has  been 
reviewed  by  the  Office  of  Management 
and  Budget.  A  cost-benefit  assessment 
was  completed  and  is  summarized  after 
the  background  section  explaining  the 
actions  this  rule  will  take. 

Federal  Assistance  Programs 

The  titles  and  numbers  of  the  Federal 
assistance  programs,  as  found  in  the 
Catalog  of  Federal  Domestic  Assistance, 
to  which  this  final  rule  applies  are: 
Commodity  Loan  Deficiency 
Payments — 10.051;  Production 
Flexibility  Payments  for  Contract 
Commodities — 10.055;  Conservation 
Reserve  Program — 10.069.  Disaster 
Reserve  Assistance — 10.452. 

Regulatory  Flexibility  Act 

It  has  been  determined  that  the 
Regulator\'  Flexibility  Act  is  not 
applicable  to  this  rule  because  USDA  is 
not  required  by  5  U.S.C.  553  or  any 
other  provision  of  law  to  publish  a 
notice  of  proposed  rulemaking  with 
respect  to  the  subject  matter  of  this  rule. 

Environmental  Evaluation 

It  has  been  determined  by  an 
environmental  evaluation  that  this 
action  will  have  no  significant  impact 
on  the  quality  of  the  human 
environment.  Therefore,  neither  an 
environmental  assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

Executive  Order  12372 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372, 
which  require  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  notice  related  to  7  CFR 
part  3015.  subpart  V.  published  at  48  FR 
29115  ()une  24,  1983). 

Unfunded  Mandates 

The  provisions  of  Title  II  of  the 
L'nfunded  Mandates  Reforjn  Act  of  1995 
are  not  applicable  to  this  rule  because 


the  USDA  is  not  required  by  5  U.S.C. 
553  or  any  other  provision  of  law  to 
publish  a  notice  of  proposed  rulemaking 
with  respect  to  the  subject  matter  of  this 
rule. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

Section  824  of  Pub.  L.  106-78  requires 
that  the  regulations  necessary  to 
implement  Title  VIII,  Subtitle  A  of  Pub. 
L.  106-78  be  issued  as  soon  as 
practicable  and  without  regard  to  the 
notice  and  comment  provisions  of  5 
U.S.C.  553  or  the  Statement  of  Policy  of 
the  Secretary  of  Agriculture  effective 
luly  24,  1971  (36  FR  13804)  relating  to 
notices  of  proposed  rulemaking  and 
public  participation  in  rulemaking.  It 
also  requires  that  the  Secretary  use  the 
provisions  of  5  U.S.C.  808  (the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  (SBREFA)),  which  provides 
that  a  rule  may  take  effect  at  such  time 
as  the  agency  may  determine  if  the 
agency  finds  for  good  cause  that  public 
notice  is  impracticable,  unnecessary,  or 
contrary  to  the  public  purpose,  and  thus 
does  not  have  to  meet  the  requirements 
of  §  801  of  SBREFA  requiring  a  60-day 
delay  for  Congressional  review  of  a 
major  regulation  before  the  regulation 
can  go  into  effect.  This  interim  rule  is 
considered  a  major  rule  for  the  purposes 
of  .SBREFA.  However,  the  regulations 
for  tobacco  warehouse  assistance, 
pasture  recover>',  oilseeds  assistance, 
and  livestock  assistance  for  contract 
growers  implement  provisions  of 
Subtitle  A  of  Pub.  L.  106-78.  These 
regulations  affect  the  incomes  of  a  large 
number  of  agricultural  producers  who 
have  been  hit  hard  by  natural  disasters 
and  poor  market  conditions. 
Accordingly,  because  it  would  be 
contrary  to  the  public  interest  to  delay 
those  provisions  of  this  rule,  as 
expressed  in  Pub.  L.  106-78,  they  are 
issued  as  final  and  are  effecti\p 
immediately. 

The  provisions  of  this  interim  rule  for 
cottonseed  assistance,  the 
competitiveness  program  for  ELS  cotton, 
and  flood  assistance  for  Harney  County. 
Oregon  are  not  exempt  from  the  notice 
and  comment  or  the  Congressional 
Review  requirements.  With  respect  to 
these  items,  for  which  public  comment 
will  be  sought,  it  has  been  determined 
that  the  new  regulations  should  be  made 
effective  immediately  as  in  each  one  of 
the  cases  further  delay  in  making 
benefits  available  would  delay  legislated 
emergency  relief  In  the  case  of  the 
provision  for  extra  long  staple  cotton, 
the  rule  merely  codifies  a  stafutor\' 
formula  for  relief  In  the  case  of 
c:ottonseed  payments,  the  rule  will 
allow  recovery  in  a  timely  manner  for 


damages  that  have  already  been 
suffered,  as  will  also  be  the  case  with 
the  relief  provide  for  Harney  Countv 
producers.  The  new  regulations, 
however,  are  flexible  enough  to  allow 
the  agency  to  suspend  the  new 
pro\isions  for  these  three  new  programs 
in  the  event  that  cause  for  doing  so 
should  appear  in  the  comments.  In  the 
meantime,  however,  should  no  such 
cause  appear,  making  the  regulations 
effective  will  allow  the  regulations  to 
proceed  to  be  used  to  provide  what 
could  be  much  needed  and  timely  relief 
for  the  parties  involved,  just  as  relief  for 
others  has  been  provided  through  a 
number  of  other  new  programs  provided 
for  in  recent  legislation.  Likewise,  with 
respect  to  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  (SBREFA). 
which  allows  for  a  pre-issuance 
Congressional  review  period  for  some 
rules,  it  has  been  determined  that  this 
rule  should  be  made  effective 
immediately  on  all  of  its  provisions  as 
a  delay  in  implementing  the  rule  would 
be  impracticable  and  contrary'  to  the 
public  interest. 

Paperwork  Reduction  Act 

Section  824  of  Pub.  L.  106-78  requires 
that  the  regulations  implementing  the 
provisions  of  Subtitle  A,  Title  VIII  of 
Pub.  L.  106-78  are  to  be  promulgated 
without  regard  to  the  Paperwork 
Reduction  Act.  This  means  that  the 
normal  60-day  public  comment  period 
and  OMB  approval  of  the  information 
collections  required  by  this  rule  are  not 
required  before  the  regulations  may  be 
made  effective.  However,  the  60-da\' 
public  comment  period  and  OMB 
approval  under  the  provisions  of  44 
U.S.C.  chapter  35  are  still  required  after 
the  rule  is  published.  The  provisions  of 
this  rule  that  are  not  mandated  by 
Subtitle  A  are  subject  to  the  normal 
requirements  of  the  Paperwork 
Reduction  Act.  Those  provisions  are 
cottonseed  assistance,  the 
competitiveness  program  for  ELS  cotton. 
and  flood  assistance  for  Harney  Countv. 
Oregon.  Information  Collection 
Packages  and  requests  for  emergency 
approval  for  those  provisions  have  been 
submitted  to  OMB  and  are  summarized 
as  follows:. 

Title:  Emergency  Assistance  for 
Harney  Countv.  Oregon  (7  CFR  part 
1478)" 

OMB  Control  \umber:  0560-NE\V 

Type  of  Request:  Approval  of  a  new 
information  collection. 

Abstract:  Emergency  Assistance  for 
Harnev  Countv,  Oregon  is  authorized 
underH.R.  3194,  P.L.  106-113  (113  .Stat. 
1501).  To  determine  benefits  due  to 
eligible  producers  requesting  assistance 
in  accordance  with  regulations.  FSA 


proposes  to  use  the  CCC-454  (Flood 
Compensation  Program).  The  CCC-454 
will  be  used  to  document  the 
verification  of  loss  of  production 
because  of  flooding  in  1999. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  2  hours  per 
producer. 

Respondents:  Producers  of  Harnev 
County.  Oregon 

Estimated  Sumber  of  Respondents:  40 

Estimated  \umber  of  Responses  per 
Respondents:  1 

Estimated  Total  Annual  Burden  on 
Respondents:  80  hours 

Copies  of  the  information  collection 
may  be  obtained  from  Helen  Smith. 
USb.\-FSA-PECD.  1400  Independence 
.Avenue.  S  W..  STOP  0517.  Washington. 
D.C.  20250-0515:  Telephone  (202)  720- 
7954  or  e-mail 
helensmitbSwdc.fso.usda  gov. 

Title:  Cottonseed  Pa\ment  Program 
-Application 'Certification 

OMB  Control  .Xw^-'her:  0560-\'EW 

Type  of  Request:  Approval  of  a  new 
information  collection. 

Abstract:  This  new  collection 
instrument  is  the  application  and 
certification  form  to  be  used  by  cotton 
gins  to  request  payments  under  the 
Cottonseed  Payment  Program.  The 
information  requested  will  be  used  to 
d'_'t"rmine  the  national  payment  rate 
and  to  compute  indi\  idual  program 
payment  amounts  for  each  applicant 

Estimate  of  Burden:  Publit:  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  40  minutes  per 
producer. 

Respondents:  Cotton  Gins 

Estimated  Xumber  of  Respondents  ■ 
1.100 

Estimated  X'umber  of  Responses  per 
Respondent:  1 

Estmiated  Total  Annual  Burden  on 
Respondents:  733  hours 

Copies  (jf  the  information  collection 
mav  be  obtained  from  Gene  Rosera. 
I  SDA-FSA-PSD.  1400  Independence 
Avenue.  S.W..  STOP  0512.  Washington. 
DC.  20250:  Telephone  (202)  720-8481 
or  e-mail  gene_robera@\vdc. fsa.usda.gov. 

Title:  ELS  Cotton  Competitiveness 
Payment  Program 

OMR  Control  Xumber:  OSeO-NTW 

Type  of  Request:  Appro\a]  ui  a  new 
information  collection 

Abstract:  This  collection  will  enroll 
Extra  Long  Staple  (ELS)  cotton  exports 
and  te.xtile  manufacturers  in  the  ELS 
Cotton  Competitiveness  Payment 
Program  and  allow  them  to  report  their 
activity  with  respect  to  ELS  cotton  so 
that  proper  payments  can  be  made  to 
them.  The  ELS  competitive  payment 
program  was  authorized  by  the 
Consolidated  Appropriations  Act  for 
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Fiscal  Year  2000.  Pub.L   106-1 13.  and 
was  niandatt'd  Id  bt'^in  ()<  tolirr  1.  1999 
A  mi'lhnd  has  been  dfvistni  to 
determin«  naf:h  Tunsdav  whethor  a 
pavincnt  should  be  made  duri^^  the 
follow  Mig  \Vt'dnt'stl,iv-thniugh-Tut'sda\ 
Wf'ck  and  rate  per  pound  of  anv 
paviniuit.  In  thi-  period  suk  e  October  1, 
1999.  were  triggered  onlv  during  the 
period  .\pril  4.  2000.  through  Mav  2, 
2000  Clearanc  e  of  ( :t !(  M()45.\  (ELS 
Cotton  Kxporter/DoinestK.  User 
Agret^ment)  would  facilitate  enrollment 
of  the  exporters  and  textilt! 
manufacturing  firms  who  wish  to 
parlu  i[>ate 

Estinuiti-  It}  Hunlfii  Public  reporting 
burden  for  this  collet  tion  of  information 
is  ostimateii  to  .ivt-rage  M)  sminutes  per 
respondent 

RfspondrnlsCoUun  Exports  and 
Textile  Manufa(  turers 

Estinuitfd  \iiinhrr  of  Respondents  40 

Estimated  Number  of  Responses  per 
Respondents:  58 

Estimated  Total  Annual  Riirden  on 
Respondents   7H()  hours 

Copies  of  the  information  (.ollection 
mav  be  obtained  from  VVavne  Bjorlie. 
IISDA-FSA-EI'AS.  1400  Independence 
Avenue.  S.VV..  STOP  051,5.  Washington. 
D.C   20250-0515:  Telephone  (202)  720- 
7954  or  e-mail 
ivaynebiorlie^Awdi.fsa  usda.gov. 

Proposed  topics  for  comments  for 
eac;h  of  the  three  information  collections 
are:  (a)  whether  the  (;oll(>ction  of 
information  is  necessary  for  tht?  proper 
performanc;e  of  the  functions  of  the 
agencv.  including  whether  the 
information  will  have  practical  utility; 
ib)  the  accuracy  of  the  agency's  estimate 
of  burden  including  the  \Mliditv  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  (|iialitv.  utility,  and 
clarity  of  the  information  to  be 
collected;  f)r  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respoiifl,  including 
the  use  of  appropriate  automated, 
electronic,  mechanical  or  other 
technological  collection  techniques  or 
other  forms  of  information  fe(  hnolog\ 

Ciomments  should  be  sent  to  the  Desk 
Officer  for  Agni  ulture.  Office  of 
Information  and  Regulatory  .Aff.iirs, 
Office  of  Management  and  Budget. 
Washington,  DC.  2050:i  and  to  Tom 
Wit/.ig.  I'.SDA-F.SA-OKA.S.  1400 
Independence  .Avenue.  S  \V  .  .STOP 
0540.  Washington.  D.C.  202.5O-0:)4O 
Telephone  (202)  205-5851  ore-mail 
tom  witzijif&vydi'  fsd  usda.gov. 

Background 

This  rule  will  implement 
reqiiiremt^nts  of  the  .Agriculture.  Rural 
Development.  Fi>o(l  ,nul  Drug 
Administration,  and  Related  Agencies 


Appropriation.s  Act.  2000.  (Pub.  L.  106- 
78).  and  the  Omnibus  Consolidated 
Appropriations  Act.  2000  (Pub.  L.  106- 
113)  related  to  agric:ultural  disaster  and 
market  assistance  for  agric:ultural 
produ(  ers.  It  will  al.so  implement 
several  other  provisions  of  those  and 
other  Acts  that  are  related  to  but  not  in 
them.selves  crop  or  market  loss 
assistance  provisi(ms.  Crop  and  market 
assistance  provisions  of  the  Acts  that  are 
being  implemented  are  the  Cottonseed 
Market  Loss  Assistance  Program,  the 
competitiveness  program  for  ELS  cotton. 
Warehouse-Stored  Tobacco  Loss 
Assistance,  the  Pasture  Recovery 
Program,  the  Oilseeds  Program, 
emergency  assistance  ff)r  Harney 
(kiunty.  ()ri!gon.  and  livestock 
assistance  for  (  ontract  growers.  This 
rule  will  also  finalize  the  existing 
regulations  for  the  Livestock  Indemnity 
and  American  Indian  Livestock  Feed 
Programs,  r«'organize  7  CFR  1439, 
Live.stock  Disaster  Assistance,  and  make 
clarifving  amendments  to  7  CFR  1400. 
Descriptions  of  this  rule's  provisions 
follow 

1.  7  CFR  Part  1400— Payment  Limitation 
and  Payment  Eligibility 

Amendments  are  bring  made  to  7  CFR 
part  1400  to  supplement  and  clarify  the 
existing  regulations  for  consistent  and 
effici<;nt  administration  The  revisions 
are  not  considered  significant  in  that  no 
additional  requirements  are  imposed 
upon  the  producers  and  no  additional 
resp(jnsibilities  are  plat;ed  on  the  Farm 
Service  Agency  or  USDA  to  administer 
the  pr<ivisions  of  this  part.  The  table  in 
*?  1400.1(g)  is  being  amended  to  include 
the  applicable  limitation  on  cost-share 
payments  for  conservation  practices 
under  the  Environmental  Quality 
Incentives  Program  (EQIP).  Section 
1400.2  is  being  amended  to  include  the 
retjuirement  that  all  necessary  forms  be 
submitted  and  applicable 
determinations  made  before  any 
payments  can  be  issued  for  the 
programs  subject  to  this  part.  The 
section  is  further  amended  to  include  a 
pro\  ision  for  the  review  of  the 
ap[)li(  able  forms  and  information 
submitted  by  produciTs  for  the 
determination  of  compliance  with  this 
part. 

2.  7  CFR  Part  1411— Oilseeds  Program 

Section  804  of  Pub  L.  106-78 
provides  generally  that  the  Secretary' 
shall  use  S475  million  of  funds  of  the 
Commodity  Credit  (Corporation  (CCC;)  to 
make  payments  to  producers  of  the  1999 
r:rup  of  oilseeds  who  are  eligible  to 
obtain  a  marketing  assistance  loan 
under  *;»  131  of  the  Agricultural  Market 
Transition  Act  (7  U.S.C.  7231J.  Section 


804  further  provides  that  a  payment  to 
producers  on  a  farm  under  that  section 
for  an  oilseed  shall  be  equal  to  the 
product  obtained  by  multiplying  (1 )  the 
payment  rate  determined  by  the 
Secretary,  by  (2)  the  acreage  of  the 
producers  on  the  farm  for  the  oilseed,  as 
determined  under  the  statute,  by  (3)  the 
producers'  yield  for  the  oilseed,  as 
determined  under  the  statute.  With 
respect  to  acreage,  the  statute  provided 
generally  that  the  payment  acreage  of 
the  producers  on  the  farm  for  an  oilseed 
shall  be  equal  to  the  greater  of  (1)  the 
number  of  acres  planted  to  the  oilseed 
by  the  producers  on  the  farm  during  the 

1997  crop  year,  as  reported  by  the 
producers  on  the  farm  to  the  Secretary 
(including  any  acreage  reports  that  are 
filed  late),  or  (2)  the  number  of  acres 
planted  to  the  oilseed  by  the  producers 
on  the  farm  during  the  1998  crop  year. 
as  reported  by  the  producers  on  the  farm 
to  the  Secretarv'  (including  any  acreage 
reports  that  are  filed  late).  As  an 
exception,  however,  the  statute  provides 
that  in  the  case  of  producers  on  a  farm 
that  planted  acreage  to  an  oilseed  during 
the  1999  crop  year  but  did  not  plant  that 
oilseed  in  the  1997  or  1998  crop  years, 
the  acreage  of  such  'new  "  producers  for 
that  oilseed  shall  be  equal  to  the  number 
of  acres  planted  to  the  oilseed  by  the 
producers  on  the  farm  during  the  1999 
crop  year,  as  reported  by  the  producers 
on  the  farm  to  the  Secretary  (including 
any  acreage  reports  that  are  filed  late). 
With  respect  to  yield,  the  statute 
provides  that  in  the  case  of  soybeans, 
the  yield  of  established  eligible 
producers  (those  with  1999  production 
and  production  in  1997  or  1998)  on  a 
farm  shall  be  equal  to  the  greatest  of  (1) 
the  average  county  yield  per  harvested 
acre  for  (!ach  of  the  1994  through  1998 
crop  years,  excluding  the  crop  year  with 
the  highest  yield  per  harvested  acre  and 
the  crop  year  with  the  lowest  yield  per 
harvested  ac:re.  (2)  the  actual  yield  of  the 
producer  for  the  1997  crop  year;  or  (3) 
the  actual  yield  of  the  producer  for  the 

1998  crop  year.  For  other  oilseeds  the 
statute  provides  that  the  yield  of 
established  producers  shall  be  equal  to 
the  greatest  of  (1)  the  average  national 
yield  per  harvested  acre  for  each  of  the 
1994  through  1998  crop  years, 
excluding  the  crop  year  with  the  highest 
yield  per  harvested  acre  and  the  crop 
year  with  the  lowest  yield  per  harvested 
acre.  (2)  the  actual  yield  of  the  producer 
for  the  1997  crop  year;  or  (3)  the  actual 
yield  of  the  producer  for  the  1998  crop 
year  For  new  producers,  for  all 
oilseeds,  the  statute  provides  that  the 
yield  will  be  the  greater  of  (1)  the 
average  county  yield  per  harvested  acre 
for  each  of  the  1994  through  1998  crop 
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years,  excluding  the  crop  year  with  the 
highest  yield  per  harvested  acre  and  the 
crop  year  with  the  lowest  yield  per 
harvested  acre;  or  (2)  the  actual  yield  of 
the  producers  on  the  farm  for  the  1999 
crop.  Finally,  the  statute  provides  that 
to  the  maximum  extent  available,  the 
Secretary  shall  use  data  provided  by  the 
National  Agricultural  Statistics  Service 
to  carry  out  the  new  program. 

As  provided  in  the  legislation,  only 
those  producers  who  planted  an  eligible 
oilseed  for  the  1999  crop  year  will  be 
eligible  for  benefits  under  this  program 
and  no  more  than  S475  million  may  be 
expended,  subject  further  to  such 
administrative  deductions  as  may  apply. 

Benefits  will  be  determined  by 
multiplying  the  eligible  producer's 
payment  acreage  times  the  applicable 
yield  by  the  applicable  payment  rate. 
The  final  payment  rate  will  be 
determined  by  the  Secretary  after  the 
sign-up  period,  to  allow  the  Secretan-  to 
establish  a  rate  that  will  limit  total 
payments  to  not  more  than  the  allocated 
amount.  Because  proration  can  only  be 
made  if  all  claims  are  made  in  a  timely 
fashion,  no  late-filed  applications  will 
be  permitted.  Deadlines  will  be 
announced  by  press  release  and 
information  about  the  program  will  be 
available  at  local  Farm  Service  Agency 
offices. 

If  the  producer  is  considered  to  be  a 
"new"  producer,  the  producer's 
qualifving  acreage  will  be  all  acreage 
planted  by  the  producer  on  all  farms  in 
which  the  producer  has  an  interest  for 
the  1999  crop,  adjusted  to  reflect  partial 
interests  where  there  is  more  than  one 
producer  on  the  same  acreage.  If  the 
producer  is  considered  to  be  an 
"established  '  producer,  the  acreage, 
similarly  adjusted  for  partial  interests, 
will  be  the  producer's  highest  acreage 
use  in  1997  or  1998  at  all  locations  for 
that  oilseed.  In  all  cases,  however,  for 
all  oilseeds,  the  producer,  in  order  to  be 
eligible  for  payment,  must  have  actually 
planted  that  particular  oilseed  for  the 
1999  crop  year.  Producers  are  eligible  to 
receive  payments  on  more  than  one 
oilseed  so  long  as  the  producer  shared 
in  the  production  of  each  such  oilseed 
for  the  1999  crop  year.  A  producer  is 
considered  to  be  a  new  producer  of  an 
oilseed  if  the  producer  shared  in  the 
production  of  the  oilseed  for  the  1999 
crop  year,  but  did  not  share  in  the 
production  of  the  oilseed  on  any  farm 
for  the  1998  or  1997  crop  years.  The 
producer  is  not  considered  to  be  a  new 
producer  of  an  oilseed  if  the  producer 
shared  in  the  production  of  an  oilseed 
on  any  farm  in  which  the  producer  had 
an  interest  in  the  1999  crop  year,  and 
shared  in  the  production  of  that  specific 
oilseed  in  either  or  both  of  the  1998  or 


1997  crop  years.  Acreage  not  planted  to 
an  oilseed  crop,  even  if  that  acreage  was 
approved  as  acreage  for  prevented- 
planting  credit  for  some  other  purpose 
(that  is.  was  acreage  on  which  planting 
was  prevented  by  circumstances  beyond 
the  producer's  control,  so  called 
"prevehted-planting  acreage")  does  not 
qualifv'  for  any  benefit  calculation  under 
this  new  program.  That  is.  that  acreage 
will  not  qualify  the  producer  for  a 
payment. 

With  respect  to  yields,  the  Secretary 
will  announce  average  soybean  yields 
for  each  county,  and,  for  minor  oilseeds, 
a  national  average  yield  will  be 
announced.  Producers  may  substitute 
actual  yields  for  average  yields  and.  if 
subject  to  a  spot  check,  shall  document 
oilseed  disposition  on  FSA— 658  for  all 
planted  acres  for  the  year  in  question  or 
by  providing  RMA  documentation  with 
proven  yield  information  for  all  of  the 
planted  acres  in  question.  All 
documentation  must  be  approved  by  the 
county  committee.  New  producers  may 
receive  an  oilseed  payment  based  on  the 
higher  of  the  applicable  average  yield  of 
the  control  county  for  soybeans  or 
national  average  yield  for  all  other 
eligible  oilseeds,  or  the  producer's 
actual  yield  for  all  acreage  for  the  1999 
crop  year  (if  established  to  the  county 
committee's  satisfaction).  An  oilseed 
producer  who  is  not  a  new  producer 
may  receive  an  oilseed  payment  based 
on  the  higher  of  the  applicable  average 
yield  for  the  producer's  control  county, 
for  soybeans  or  nutional  average  yield 
for  all  other  eligible  oilseeds,  or  the 
higher  actual  yield  for  all  the  producer's 
planted  acreage  of  the  oilseed  for  either 
the  1997  or  1998  crop  year  (regardless 
of  whic'i  of  those  two  years  was  used  to 
set  the  qualifying  acreage). 

As  provided  for  in  the  statute, 
producers  are  entitled  to  receive  a 
payment  amount  equal  to  the  result  of 
multiplying  the  payment  acreage,  times 
the  payment  yield,  times  the  final 
payment  rate  determined  by  the 
Secretary.  All  persons  must  meet  all 
eligibility  requirements  and  must,  to 
receive  payments,  be  in  compliance 
with  the  provisions  for  highly-erodible 
land,  wetland  conservation,  and  with 
those  regarding  controlled  substances 
that  are  found  in  7  CFR  part  12  and  7 
CFR  718.11.  Additionally,  a  producer 
who  is  determined  to  have  intentionally 
misrepresented  any  fact  affecting  a 
program  determination  will  not  be 
entitled  to  oilseed  payments  and  must 
refund  all  payments,  plus  interest,  and 
be  subject  to  such  other  remedies  as 
may  be  allowed  by  law. 

VVhile  the  statute  involved  may  be 
open  to  several  interpretations  on 
significant  questions,  these  rules  are 


intended  to  provide  for  an  efficient 
administration  of  the  program 
consistent  with  the  provisions  of  the 
statute  itself  Thus,  for  example,  while 
the  references  in  the  legislation  to 
producers  "on  a  farm  "  could  suggest 
that  the  program  was  to  be  interpreted 
as  allowing  producers  to  qualif\- 
separately  farm-by-farm,  rather  than 
qualify-  on  the  basis  of  all  farms  in 
which  they  have  an  interest,  such  an 
interpretation  would  produce  a  windfall 
for  some  producers  (at  the  expense  of 
other  producers)  and  would  not  seem  to 
be  consistent  with  the  intent  of  the 
statute  to  have  producers  share  in  the 
program  based  on  actual  production 
levels.  That  is.  while  there  are 
references  in  the  statute  to  "producers 
on  the  farm"  the  statute  does  not  itself 
specifv-  that  the  calculation  of 
production  history  will  be  limited  to 
what  the  producer  produced  on  a 
particular  farm.  There  is  a  chance  for  a 
windfall  with  a  different  interpretation 
in  that  if  a  farmer  produced  soybeans  for 
1997  and  1998  on  two  different  farms  in 
rotation  or  otherwise,  that  farm  would 
be  able  to  receive  a  double  benefit  if  the 
producer  could  qualifv  for  benefits  for 
each  farm  separately.  Such  a  doubling  of 
benefit  would  be  to  the  detriment  of 
other  soybean  producers  who  are  to 
share  in  the  finite  amount  of  money 
available  for  the  program,  including 
those  that  maybe  have  grown  an  equal 
amount  of  soybeans  in  1997  and  1998 
but  did  so  on  the  same  "farm." 

Also,  with  respect  to  yields  for  new 
producers  of  oilseeds  other  than 
soybeans,  the  statute  does  call  for  using 
a  county  average  yield  if  the  producer 
cannot  prove  a  higher  yield.  However, 
because  county  data  for  these  other 
oilseeds  is  limited,  so  as  to  raise  doubts 
about  its  reliability,  national  average 
data  will  be  considered  to  establish  the 
county  yield  for  these  oilseeds  unless 
there  is  adequate  proof  of  a  county  yield 
to  the  contrarv'.  as  determined  by  the 
local  county  committee  with  State 
Committee  approval. 

Also,  this  rule  contains  a  special  rule 
with  respect  to  powers  of  altornev .  In 
those  instances  in  which,  prior  to  the 
issuance  of  this  regulation,  a  producer 
has  signed  a  power  of  attorney  on  an 
approved  FSA  form  FSA-211  for  i 
person  or  entity  indicating  that  such 
power  shall  extend  to  "all  above 
programs",  without  limitation,  such 
power  will  be  considered  to  extend  to 
this  program  unless  within  14  days  of 
the  issuance  of  this  regulation  the 
person  granting  the  power  shall  notif\' 
the  local  FSA  office  that  the  grantee  of 
the  power  is  not  authorized  to  handle 
transactions  for  this  program  for  the 
grantor.  This  will  allow  payments  to  be 
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mad«  quickly  and  efficiently  while  also 
allowinji  a  mechanism  for  the  grantor  of 
the  power  to  make  program  de<;i.sion.s 
directly. 

3  7CFR  Part  1427— Cottonseed 
Payment  unci  Extnt  Ltmg  Staple  (Jotton 
Competitiveness  Payment  Pmarams  and 
Definition  of  Base  Quality  for  Upland 
Cotton 

A.  Cotton.seed  Market  A.ssistance 

Section  UM(a)ofPub.  L.  106-113 
provide.s  authority  for  the  Secretary'  to 
provide  a.ssi.stanc:e  to  produc:ers  or  first 
handlers  of  the  1999  crop  of  cottonseed. 
This  authority  is  being  used  to 
implement  a  new  program  because  of 
the  continuing  low  prices  of  cottimseed 
that,  in  some  cases,  have  been  passed 
along  to  cotton  producers  in  the  form  of 
increased  ginning  fees  Specificallv.  in 
Pub   L   106-113.  (Congress  provided  that 
of  the  funds  made  available  under  *>802 
of  Pub.  L   106-78  that  were  not 
otherwise  needed  to  fully  implement 
that  setiion,  the  S«:retar\'  may  use  up 
to  $4.7  million  to  carry  out  title  IX  of 
Pub.  L.  106-78.  Further,  however, 
Congress  provided  that  of  the  funds 
made  available  under  *»  802  of  Pub,  L. 
106-78  (excluding  any  funds  authorized 
by  to  carry  out  title  IX  of  Pub  L,  106- 
78)  and  under  §  1 1 1 1  of  Pub  L.  105-277 
not  otherwise  needed  to  fully 
implement  those  sections,  the  Secretary 
may  provide  assistance  to  producers  or 
first-handlers  for  the  1999  crop  of 
cottonseed.  Both  of  those  sections 
provided  for  market  loss  assistance 
through  the  making  of  supplemental 
payments  to  person  with  contracts 
under  the  Production  Flexibility 
Contract  program  operated  by  the 
Department.  Finally,  in  this  respe<:t  the 
Congress  provided  that  if  any  funds 
remained,  the  S«H:retary  could  use  the 
funds  to  provide  for  a  new  program  for 
extra  long  staple  cotton,  which  is 
addressed  later  in  this  rule. 

(k)nsistent  with  the  legislation, 
funding  for  the  cottonseed  program  is 
provided  from  a  portion  of  the  residual 
funds  authorized  for  Pub.  L   10t>-78  and 
Pub.  L.  105-277.  Becau.se  outlays  for 
this  program  will  be  limited  to  a  fixed 
amount,  all  payments  will  be  made  only 
after  the  total  eligible  quantity  of 
cottonseed  c:an  bt'  tletermined  from 
approved  applications. 

The  major  provisions  of  this  program 
are  as  follows.  V.V.V,  will  announce  an 
application  period  during  which  I'.S. 
t:otton  gins  may  apply  for  cottonseed 
payments  based  on  the  number  of  bales 
of  cotton  and  weight  of  lint  ginned  from 
the  1999  cotton  crop 

At  the  close  of  the  application  period, 
based  on  the  number  of  bales  for  which 


payment  is  requested.  CCC  will  estimate 
the  total  national  quantity  of  cottonseed 
for  payment.  The  payment  rate  per  ton 
of  cottonseed  and  payments  to 
applicants  will  then  be  determined 
based  on  total  available  program  funds. 
The  resulting  payments  to  cotton  gins 
will  not  be  subject  to  any  per-pefton 
payment  limitation.  Applicants  must 
agree  to  share  any  payment  received 
with  the  producer  of  the  cotton  that  was 
the  basis  of  the  payment  to  the  extent 
that  the  effect  of  low  cottonseed  prices 
was  borne  by  the  producer  rather  than 
the  gin.  To  the  extent  such  funds  will 
go  to  individual  producers,  those  funds 
will  be  considered  to  have  been 
received  by  the  applicant  on  behalf  of 
such  producers.  The  recourse  for 
producers  dissatisfied  with  the 
distribution  by  the  gin  will  be  to  make 
use  of  whatever  private  civil  remedies 
they  may  possess  against  the  gin,  This 
distribution  has  been  settled  upon  in 
light  of  the  impossibility  of  making 
timely,  reasonable,  and  effective 
individual  determinations  for  each  gin 
and  each  bale  of  cotton  as  to  how  the 
eff«»ct  of  cottonseed  prices  was  actually 
distributed  This  is  consistent  with  the 
precise  wording  of  the  statute,  which 
appears  to  contemplate  a  distribution  to 
gins  alone.  In  that  regard,  the  statute 
allows  for  payments  to  gins  "or" 
producers,  rather  than  to  gins  "and" 
producers. 

B.  Extra  Long  Staple  Cotton 
Competitiveness  Payment  Program 

As  indic;ated  above.  Congress 
authorized  the  use  of  a  particular  source 
of  funds  for  a  cottonseed  program  and 
allowed  any  remaining  funds  to  be  used 
for  a  new  program  for  extra  long  staple 
cotton.  Specifically,  within  those  limits, 
Congress  provided  for  this  new  program 
by  adding  a  new  sec:tion,  136A,  to  the 
Agricultural  Market  Transition  Act. 
That  new  section  specifies  that,  within 
funding  limits,  notwithstanding  any 
other  provision  of  law,  during  the 
period  beginning  October  1,  1999.  and 
ending  July  31,  2003,  the  Secretarv'  shall 
i;arry  out  a  program  to  maintain  and 
expand  the  domestic  use  of  extra  long 
staple  cotton  produced  in  the  United 
States,  to  increase  exports  of  extra  long 
staple  cotton  produced  in  the  United 
States,  and  to  ensure  that  extra  long 
staple  cotton  produced  in  the  United 
States  remains  competitive  in  world 
markets.  Under  the  program,  the  statute 
provides,  the  Secretary  shall  make 
payments  available  whenever  (1)  for  a 
cons(H:utive  4-week  period,  the  world 
market  price  for  the  lowest  priced 
competing  growth  of  extra  long  staple 
cotton  (adjusted  to  United  States  quality 
and  location  and  for  other  factors 


affecting  the  competitiveness  of  such 
cotton),  as  determined  by  the  Secretary- 
is  below  the  prevailing  United  States 
price  for  a  competing  growth  of  extra 
long  staple  cotton:  and  (2)  the  lowest- 
priced  competing  growth  of  extra  long 
staple  cotton  (adjusted  to  United  States 
quality  and  location),  as  determined  by 
the  Secretary,  is  less  than  1 34  percent  of 
the  loan  rate  for  extra  long  staple  cotton. 
Further.  §  136  provides  that  the 
Secretary'  shall  make  payments  available 
under  this  section  to  domestic  users  of 
extra  long  staple  cotton  produced  in  the 
United  States  and  exporters  of  extra 
long  staple  cotton  produced  in  the 
United  States  who  enter  into  an 
agreement  with  CCC  to  participate  in 
the  program.  Payments  are,  by  the 
statute,  to  be  based  on  the  amount  of  the 
difference  in  the  prices  as  determined 
for  the  last  week  of  the  qualifying  period 
multiplied  by  the  amount  of 
documented  purchases  by  domestic 
users  and  sales  for  export  by  exporters 
made  in  the  week  following  such  4- 
week  period.  Finally,  the  statute 
provides  payments  shall  be  made 
through  the  issuance  of  cash  or 
marketing  certificates,  at  the  option  of 
eligible  recipients  of  the  payments.  As 
set  out  in  the  statute  and  as 
implemented  in  the  regulations 
provided  for  in  this  rule,  the  program  is 
designed  so  that  payments  would  trigger 
in  response  to  a  deterioration  in  the 
competitive  position  of  U.S. -grown  ELS 
cotton  in  relation  to  foreign  ELS  cotton 
growths.  If  non-U. S.  prices  move 
sufficiently  lower,  or  if  U.S.  spot  prices 
move  sufficiently  higher,  payments  to 
exporters  of  U.S. -grown  ELS  cotton 
would  be  triggered  after  four  weeks 
during  which  the  U.S.  spot  price  for  a 
specific  quality  of  ELS  cotton  exceeds 
the  lowest  adjusted  foreign  price 
quotation  for  a  comparable  quality. 
Exporters  then  would  receive  the 
payment  on  every  eligible  bale  shipped 
while  the  program  is  triggered.  U.S. 
domestic  mills  also  would  receive  the 
payment  on  every  eligible  bale  of  U.S.- 
grown  ELS  cotton  opened  during  that 
time. 

C.  Definition  of  Base  Quality  for  Upland 
Cotton 

A  base  quality  for  upland  cotton  must 
be  defined  so  that  a  bale  of  upland 
cotton  showing  any  deviation  from  the 
base  quality  may  be  properly  valued  for 
purpose  of  determining  a  loan  rate 
under  the  marketing  assistance  loan 
program  for  upland  cotton.  In  an  effort 
to  improve  the  quality  of  American  raw 
cotton  for  spinning,  the  cotton  industry' 
recommended  a  redefinition  of  base 
fiber  strength  and  the  introduction  of 
the  length  uniformity  percentage  for 
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purposes  of  the  marketing  loan.  The 
regulation  at  7  CFR  1427.25  is  being 
revised  to  conform  to  the  schedule  of 
loan  premiums  and  discounts  for  the 
2000  crop.  Beginning  August  1,  2000, 
the  definition  of  base  strength  will  be 
changed  and  a  definition  of  base  length 
uniformity  will  be  introduced.  The 
changes  bring  the  regulation  and  the 
loan  schedule  back  into  balance, 
reestablishing  the  base  quality  at  zero 
premium/discount  so  that  no  additional 
program  cost  will  result. 

4.  7  CFR  Part  1439— Emergency 
Livestock  Assistance 

A.  Pasture  Recovery  Program 

Section  805  of  Pub.  L.  106-78 
provides  that  the  Secretary  shall  use 
$325  million  of  CCC  funds  to  provide 
assistance  directly  to  livestock  and  dairy- 
producers,  in  a  manner  determined 
appropriate  by  the  Secretary,  to 
compensate  the  producers  for  economic 
losses  incurred  during  1999.  Further,  in 
§  825  of  the  same  legislation  Congress 
provided  that  of  the  funds  provided  in 
§§  801  and  805  of  that  Act,  no  less  than 
$200  million  in  assistance  would  be 
required  to  be  made  in  the  form  of 
assistance  to  livestock  producers  for 
losses  due  to  drought  or  other  natural 
disasters.  In  §  801  of  that  Act,  Congress, 
without  limitation  to  particular  kinds  of 
production,  authorized  the  use  of  $1.2 
billion  in  Commodity  Credit 
Corporation  funds  to  make  emergency 
financial  assistance  available  to 
producers  on  farms  that  have  incurred 
losses  in  a  1999  crop  due  to  a  disaster, 
as  determined  by  the  Secretary.  Pub.  L. 
106-113  appropriated  an  additional 
$186  million  to  the  sum  provided  for  in 
§801  of  Pub.  L.  106-113. 

Pursuant  to  the  authority  contained  in 
Pub.  L.  No.  106-78.  new  Livestock 
Indemnity  and  Livestock  Assistance 
Programs  for  losses  incurred  diu-ing 
1999  were  provided  for  in  an  omnibus 
rule  published  on  February  16.  2000  (65 
FR  7942). 

However,  it  has  been  further  decided 
that  additional  relief  should  be  provided 
for  livestock  interests  under  the 
authority  contained  in  Pub.  L.  106-78. 
To  that  end.  this  rule  uses  the 
authorities  set  forth  above  to  provide  for 
a  new  Pasture  Recovery  Program  (PRP) 
that  is  to  be  included  in  7  CFR  part  1439 
and  will  provide  payments  to  owners 
and  operators  of  pasture  land  on  which 
livestock  is  normally  grazed  who 
suffered  pasture  losses  due  to  drought 
during  calendar  year  1999.  Eligible 
producers  must  agree  to  reestablish  the 
forage  crop  and  maintain  the  crop  for 
three  full  years  after  the  calendar  year 
of  installation.  PRP  payments  will  be 


authorized  only  in  counties  determined 
eligible  for  the  most  recent  Livestock 
Assistance  Program  and  approved  for 
assistance  for  1999  losses  due  to 
drought  under  the  Emergency 
Conser\'ation  Program  that  is  provided 
for  in  7  CFR  part  701.  For  the  land  to 
be  eligible,  it  must  be  established 
pasture  land  on  which  livestock  is 
normally  grazed  but  that  was  so 
damaged  or  destroyed  by  drought  or 
related  conditions  that  seeding  is 
required  to  reestablish  a  cover.  Hayland 
and  rangeland  will  not  be  eligible,  nor 
will  land  operated  by  the  Federal  or  a 
State  Government  or  a  political 
subdivisions  of  a  State.  To  be  an  eligible 
recipient  of  program  benefits,  the 
applicant  must  be  an  owner  or  operator 
of  eligible  land  damaged  or  destroyed  in 
1999  who  normally  grazes  livestock  on 
such  land  and  such  applicant  must  be 
the  person  who  will  restore  and 
maintain  the  property  for  three  full 
years  after  the  calendar  year  of 
installation. 

All  conditions  must  be  satisfied  if  a 
person  is  to  be  eligible  for  a  PRP 
payment.  For  example,  if  an  owner 
leases  pasture  land  to  an  operator  for 
grazing  the  operator's  livestock,  then  the 
operator  is  eligible  for  a  PRP  payment 
only  if  the  operator  reestablishes  the 
forage  crop  on  the  leased  pasture  land 
and  has  a  lease  and  the  equipment 
necessary  to  maintain  the  forage  crop  for 
one  full  year  after  the  calendar  year  of 
installation.  If  an  owner  leases  pasture 
land  to  an  operator  who  normally  grazes 
the  operator's  livestock  but  the  owner 
agrees  to  reestablish  the  forage  crop  on 
the  pasture  land,  then  neither  the 
operator  nor  the  owner  are  eligible  for 
PRP  benefits  because  neither  can  meet 
all  of  the  eligibility  requirements.  The 
owner  is  ineligible  because  the  owTier 
does  not  normally  graze  livestock  on  the 
pasture  land,  and  the  operator  is 
ineligible  because  the  operator  did  not 
reestablish  the  forage  crop  on  the 
pasture  land.  Other  restrictions  will 
apply  as  well  in  the  administration  of 
the  program.  Among  them,  the  land 
must  be  in  a  county  that  was  approved 
for  participation  in  the  1999  Livestock 
Assistance  Program  (LAP),  which  was 
provided  for  by  a  rule  published  on 
February  16.  2000.  and  that  county  must 
have  had  a  120-day  payment  period  for 
purposes  of  the  1999  LAP.  Further,  the 
county  jn  which  the  land  is  located 
must  be  a  county  that,  based  on  1999 
drought-induced  losses,  was  approved 
for  participation  in  the  Emergency 
Conservation  Program  (ECP)  by  virtue  of 
an  application  submitted  prior  to  March 
1,  2000.  The  ECP  is  provided  for  in  7 
CFR  part  701. 


This  program  will  be  subject  to  the 
general  provisions  for  emergency 
livestock  assistance  programs  found  in 
what  will  now  be  Subpart  A  of  part 
1439.  That  subpart  is  republished  in  this 
rule.  That  subpart  provides  for 
limitations  on  payments  that  are 
effectively  adopted  in  this  rule  by  not 
exempting  the  PRP  from  those 
provisions.  In  addition  limits  on 
payments  are  provided  in  the  rules 
themselves. 

Accordingly,  and  in  order  to 
efficiently  maximize  the  use  of  program 
funds  for  those  farmers  most  in  need  of 
relief,  this  new  program,  like  others  in 
part  1439,  will  not  be  available  to  a 
person  whose  annual  gross  revenue  is  in 
excess  of  $2.5  million.  Further, 
however,  benefits  are  limited  to  $2,500 
per  "person"  determined  according  to 
the  "person"  determination  regulations 
at  7  CFR  part  1400  applicable  to  a 
number  of  other  USDA  programs. 

In  order  to  receive  payments, 
applicants  will  be  required  to  certifv- 
that  pasture  land  to  be  enrolled  in  the 
PRP  was  so  damaged  or  destroyed  bv 
drought  or  related  conditions  during 
calendar  year  1999  that  seeding  is 
required  to  reestablish  the  forage  crop. 
State  Farm  Service  Agencv  (FSA) 
committees  will  establish  per-acre 
payment  rates  equal  to  50  percent  of  the 
eligible  area's  average  cost  of 
reestablishing  the  approved  forage  crop 
on  eligible  pastiu-e  land  not  to  exceed 
$75  per  acre.  The  FSA  Deputy 
Administrator  for  Farm  Programs  may 
approve  higher  per-acre  payment  rates 
not  to  exceed  $125  per  acre.  In  no  case 
will  per-acre  payment  rates  exceed  $125 
per  acre.  Seeding  and  related  fertilizing 
requirements  will  be  required  to  be 
carried  out  according  to  standards  for 
agronomic  practices  and  applicable 
environmental  laws  and  regulations. 
Payments  may  be  issued  upon 
certification  by  the  participant  that 
approved  practices  to  reestablish  the 
forage  crop  have  been  completed. 
Certifications  are  subject  to  spot  check 
by  FSA. 

Signup  periods  for  this  new  program 
will  be  announced  by  CCC,  but  are 
expected  to  be  conducted  no  later  than 
the  spring  2000  planting  season  for 
affected  regions.  It  is  expected  that  all 
seeding  will  be  required  to  be 
completed  in  calendar  year  2000  by  a 
date  announced  by  CCC.  Because  this 
new  program  is  operated  under 
authority  contained  in  Pub.  L.  106-78. 
it  is  subject  to  the  exemptions  from 
rulemaking  and  from  the  Paperwork 
Reduction  Act  that  are  contained  in 
Pub.  L.  106-78. 
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B   Livestock  Indemnity  Program  for 
(lonffdct  tirowt^rs 

Title  1  i)f  Put).  I..  l()(>-li:t  provided  an 
additional  Sll)  million  for  the  livestock 
assistante  authorized  hv  *i  HOS  of  Pub.  L. 
106-7H  and  specified  thai  this 
additional  amount  could  be  used  to 
provide  assistance  to  persons  who  raise 
livestock  owned  bv  other  persons  so  as 
to  provifie  relief  for  income  losses 
sustained  with  respect  to  such  livt!stock 
during  1999.  if  the  Secretary  finds  that 
such  losses  are  the  rt^sult  of  natural 
disasters.  In  order  to  make  use  of  that 
authority,  a  new  subpart  for  7  C.FR  part 
14:^9  is  provided  for  in  this  ruh;  that 
will  establish  regulations  for  such  relief. 
The  new  Livestock  Indemnity  Program 
for  Contract  Crowers  ((X^-LIP)  would 
provide  bentdits  to  eligible  livestock 
producers  who.  due  to  a  natural  disaster 
in  calendar  year  1999,  sustained  a  loss 
of  income  handling  livestock  in  whu  h 
thev  did  not  have  an  ownership  interest. 
The  loss  must  have  been  suffered  in  an 
area  that  was  the  subject  of  a 
Presidential  or  ,Sf>cretarial  disaster 
de(;laration.  FVoducers  in  contiguous 
counties  that  were  not  designated  as  a 
disaster  area  are  not  eligible  for  benefits. 
Eligible  livesto(  k  for  jHirposes  of  the 
program  are  beef  and  dairv  cattle,  sheep, 
goats,  swine,  poultry  (including  egg- 
producing  poultry),  p(iuine  animals 
used  for  food  or  in  the  [iroduction  of 
food,  and  buffalo  and  beefalo  when 
maintained  on  the  same  basis  as  beef 
(  attle  Sui  h  livestock  must  have  been 
handled  pursuant  to  a  contract  between 
the  producer  and  <iAner  Applii  ations 
for  benefits  must  be  submitted  at  the 
local  county  FSA  offic  e  bv  May  1.  2()()U. 
or  such  other  date  as  established  by 
(Xl(!   Livestock  produ(  ers  must  provide 
,i(le(}uati?  proof  of  loss  and  of  the 
corresponding  reduction  in  inc  ome. 
.Sutiject  to  the  availabilitv  of  funds, 
pavmtmts  shall  be  made  in  an  amount 
d(!termineil  bv  multipU  ing  the  national 
payment  r.ite  for  the  livestoi  k  category 
as  determined  by  i.C.C  by  the  qualifying 
loss   If  the  claims  ev(  eed  the  allotted 
funds,  (  laims  ma\  be  [imrated  or 
otherwise  .idjusted  to  ,i(  (  oiint  lor  itie 
limited  funds.  For  the  same  reasons  as 
for  the  new  Pasture  Recovery  Program, 
the  S2  5  million  gross  revenue  test  will 
.ipplv,  as  will  a  S4(),l)()()  [ler-person 
payment  limit.  FSA  ma\ ,  as  neetled. 
reduce  heiudits  to  avoid  duplication 
with  other  programs  and  mav  exclude 
those  cl.iimants  who  were  related  to.  or 
affiliated  with  the  owners  of  the 
livestock  so  as  to  limit  the  program  to 
those  contrac  t  producers  who  were  truly 
separ.ite  from  the  owners  of  the 
livestock  and  thus  did  not  benefit 
directly  or  indirec:tly  from  other 


livestock  programs,  which  were  owner- 
focused. 

C  General  Revision  of  7  T.FR  Part  1439 

This  rule  also  finalizes  other 
amendments  recently  made  to  part 
14.39  In  a  final  rule  published  on  March 
19,  1999  (H4  FR  13497).  part  1439  was 
generally  reorganized.  Also,  that  rule 
provided  for  a  new  LAP  program 
Thereafter,  an  interim  rule  was 
published  on  August  31.  1999  (64  FR 
47358).  which  provided  for  a  new  Flood 
Compensation  Program  (FCP).  Likewise, 
the  FCP  was  codified  in  part  1439.  That 
rule  was  followed  in  turn  by  an  interim 
rule  published  on  November  1.  1999  (64 
FR  .'i87fi6).  which  provided  for  a  new- 
Livestock  Indemnity  Program.  In  the 
meantime,  as  indicated.  Pub  L.  106-78 
was  enacted,  which  allowed  for  new 
relief  for  livestock  interests  and  led  to 
<i  new  rule  published  on  February  16. 
2001)  (65  FR  7942)  that  updated  the  LIP 
and  LAP  regulations  so  as  to  provide  for 
the  new  LIP  and  LAP  provisions. 

The  March  19.  1999  rule  reorganizing 
part  1439  took  into  account  the 
existence  of  the  regulations  published 
on  November  27.  1998  (63  FR  65524), 
creating,  bv  an  interim  rule,  the 
American  Indian  Livestock  Feed 
Program  (AILFP).  but  did  not  finalize 
those  regulations.  Hence,  prior  to  this 
time,  there  have  been  thrt?e  interim  rules 
pending  for  part  1439:  (1)  The  AILFP 
rule  of  November  27.  199H.  (2)  the  FCP 
rule  of  August  31.  1999.  and  (3)  the  LIP 
rule  of  November  1,  1999.  For  all  three 
interim  rules,  the  comment  periods  are 
(  losed  and  those  rules  are  made  final  in 
this  rule 

With  respect  to  comments,  none  were 
received  for  the  LIP  and  FCP  rules. 
Accordingly,  and  on  further  review,  no 
r:hanges  were  needed  in  those 
regulations.  For  the  AILFP  two 
(  omments  were  received.  First,  the 
ionunents  suggested  that  the  benefits  of 
the  AILFP  should  not  be  limited  to 
trib.il-governed  land  but  should  include 
non-dependent  lands  that  are  now  held 
bv  private  persons  but  were  formerly 
reservation.  The  AILPT  is  a  very  limited 
[jrogram  with  very  limited  funds.  This 
(.omment  was  not  adopteil  m  light  of  the 
limited  funds  available  and  also  because 
the  limitations  (ontained  in  the  program 
reflec  ted  the  sovereign-to-sovereign 
nature  of  this  special  program.  Also, 
citing  Kxecutive  Order  No.  13804,  §  3(b), 
a  ( omment  suggested  that  the  tribes  be 
compensated  for  their  AILFP  efforts. 
This  comment  was  not  adopted  because 
the  program  is  not  a  regulatory  program 
but  a  voluntary  program  to  which  the 
I  xecutive  Order  does  not  apply.  Also, 
however,  on  reviewing  the  rule-,  it  was 
determined  that  a  definition  of 


"dependent  Indian  community"  should 
be  added.  Under  the  interim  rule,  a 
"dependent  Indian  community"  is  one 
of  the  categories  of  land  that  are 
considered  under  the  rule  to  be  "tribal 
governed  land."  In  this  new  rule,  that 
phrase  would  be  defined  to  mean  a 
limited  category  of  Indian  lands  that  are 
neither  reservations  nor  allotments  and 
are  found  by  FSA  to  be:  (a)  Land  set 
aside  by  the  Federal  Government  for  the 
use  of  Indians  as  Indian  land;  and  (b) 
under  Federal  superintendence. 

With  respect  to  the  FCP.  as  all  claims 
in  that  program  are  past  claims,  there 
does  not  appear  to  be  a  good  reason  to 
republish  the  regulations.  Hence,  they 
are  removed  by  this  rule,  though  such 
removal  will  not  affect  any  past, 
pending,  or  future  claims  under  that 
program.  Also,  with  respect  to  the 
AILFP  regulations,  a  provision  has  been 
added  to  S  1439.902  so  that  the 
regulations  for  that  program  will,  except 
for  the  change  noted  above,  be  the  same 
as  they  were  in  substance  despite  the 
reorganization  of  part  1439.  Also,  for 
consolidation  purposes,  the  LIP 
regulations  have  been  renumbered. 
Conforming  amendments  to  existing 
rules  have  also  been  added  as  needed  to 
reflect  the  reorganization  of  part  1439, 
The  language  dealing  with  the 
application  deadline  for  the  1999  LAP 
program  was  changed  because  of 
changed  circumstances.  Also  at  various 
plac:es  in  the  regulations  provisions 
have  been  added  to  make  explicit  that 
nothing  in  the  regulations  will  require 
expenditures  for  programs  beyimd  that 
which  is  deemed  appropriate  by  CCC 
with  respect  to  overall  funding  levels, 
taking  into  account  statutor\'  limits. 

5   7CFRP(irt  1464— Assistancf  for 
Losses  of  Certain  Warehouse-Stored 
Tobacco 

Section  803  of  Pub.  L.  106-78 
authorized  thfl  Secretary  to  use  S328 
million  of  CCC  funds  to  make  payments 
to  States  with  tobacco  producers  whose 
1999  poundage  quotas  or  acreage 
allotments  for  tobacco  were  reduced 
from  1998  crop  year  levels  due  to  a  drop 
in  the  national  marketing  quote  or 
poundage  quota  for  their  kind  of 
tobacco.  In  addition.  Pub.  L.  106-78 
made  provision  for  a  number  of  other 
programs,  which  were  implemented  by 
a  final  rule  published  in  the  Federal 
Register  on  February  16  (65  FR  7942). 
The  provisions  dealing  with  the  S328 
million  for  tobacco  producers  were 
codified  at  7  CFR  Part  1464.  Subpart  C. 
Those  regulations  call  for  the  funds  to 
be  distributed  by  the  individual  States 
with  qualifying  persons.  This  follows 
the  language  of  §  803,  which  basically 
calls  for  the  distribution  of  the  funds  to 
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be  made  in  the  same  way  that  state 
trusts  are  making  $5  billion  available  to 
tobacco  growers  using  the  so-called 
"Phase  11"  funds  made  available  bv 
tobacco  companies. 

Section  803(c)  of  Pub.  L.  106-78 
defines  those  persons  who  were  eligible 
to  receive  the  tobacco  payments  as  being 
those  persons  who  own  or  operate,  or 
produce  tobacco  on,  a  farm:  (A)  For 
which  the  quantity  of  quota  allotted  to 
the  farm  under  part  I  of  subtitle  B  of  title 
III  of  the  Agricultural  Adjustment  Act  of 
1938  (7  U.S.C.  1311  etseq.)  was  reduced 
from  the  1998  crop  year  to  the  1999  crop 
year;  and  (B)  that  was  used  for  the 
production  of  tobacco  during  the  1998 
or  1999  crop  year.  As  for  the 
distribution  of  the  funds  and  amounts. 
§  803  called  for  the  funds  to  be 
distributed  in  the  same  way  as  the 
States  were  or  are  distributing  the  so- 
called  "Phase  11"  funds  made  available 
by  tobacco  companies  to  producers 
through  state  trusts. 

While  Pub.  L.  106-78  was  being 
considered  there  was  a  series  of  severe 
weather  conditions  in  the  flue-cured 
tobacco  growing  area  of  North  Carolina. 
In  particular,  there  were  three 
hurricanes  that  hit  in  quick  succession, 
leading  to  widespread  flooding  in  that 
area.  That  flooding  destroyed  some 
1999-crop  tobacco  that  had  been 
delivered  to  warehouses  for  sale  by 
producers  under  the  customary  auction 
warehouse  system.  Some  of  this  tobacco 
had  not  yet.  however,  been  sold  at 
auction  and  producers  still  held  the  risk 
of  loss  on  that  tobacco  even  though  the 
tobacco  had  been  harvested  and  thus 
was  not  eligible  for  coverage  under  the 
normal  crop  loss  programs  run  by  the 
Department. 

Subsequently,  Pub.  L.  106-113, 
provided  an  additional  S2.8  million  for 
tobacco  assistance  authorized  by 
§803(c)(l)ofPub.  L.  106-78  and 
provided  "that  the  definition  of  eligible 
persons  in  §  803(c)(2)  of  Pub.  L.  106-78 
shall  include  producers  who  have 
suffered  quality  or  quantity  losses  due 
to  natural  disasters  on  crops  harvested 
and  placed  in  a  warehouse  and  not 
sold."  The  quoted  language  constitutes 
essentially  the  entirety  of  the  statutor\' 
provision. 

Literally,  the  new  language  would 
only  seem  to  simply  add  an  additional 
amount  to  the  $328  provided  for  in 
§  803  without,  as  such,  changing  the 
distribution  method  called  for  in  §  803. 
and  would  seem  to  be  limited  to  a 
technical  adjustment  of  the  eligibility 
definition  contained  in  §  803(c)(3). 
However,  the  intent  of  the  language 
seems  clearly,  instead,  given  the 
background  set  forth  above  and  other 
factors,  to  provide  relief  to  those  flue- 


cured  producers  who  had  tobacco  that 
was  still  theirs  in  the  flooded 
warehouses  but  that  was  lost.  This 
would  follow  from  the  nature  of  the 
language  adopted,  from  the  timing  of  the 
bill  and  from  the  amount  allotted.  The 
original  S328  million  roughly 
corresponded  to  a  dollar  per  pound  for 
all  tobacco  that  met  the  eligibility 
criteria  of  the  original  legislation  and 
the  additional  S2.8  million  corresponds 
to  roughly  a  dollar  per  pound  for  the 
amount  of  producer  tobacco  that 
internal  Department  assessments  made 
prior  to  the  passage  of  Pub.  L.  106-113 
indicated  had  been  lost  in  flue-cured 
warehouses  in  North  Carolina  as  the 
result  of  the  three  hurricanes.  Damage  of 
the  kind  covered  by  the  legislation 
appears  to  be  limited  to  North  Carolina. 
Furthermore,  simply  adding  to  the 
definition  of  803(c)(3)  would  not  seem 
to  be  purposeful  in  and  of  itself  if  that 
addition  was  not  meant  to  indicate  a 
separate  kind  of  payment,  since, 
presumably  all  of  the  persons  who  lost 
tobacco  in  the  warehouses  during  the 
natural  disaster  were  persons  who 
already  met  the  definition  in  803(c)(3). 
Rather,  the  addition  only  appears  to 
make  sense  as  a  method  of  indicating  a 
separate  form  of  recovery  for  producers 
whose  incomes  for  the  tobaccos  covered 
by  §  803  were  reduced  by  the  warehouse 
disasters  caused  by  the  floods.  Of  the 
tobaccos  covered  in  §  803  (those  which, 
nationally,  had  reduced  quotas  or 
allotment  for  1999).  the  only  tobacco 
that  appears  to  have  had  any  sort  of 
widespread  1999-crop  loss  in 
warehouses  due  to  a  natural  disaster  at 
or  near  the  time  that  Pub.  L.  106-1 1 3 
enacted  was  flue-cured  tobacco. 

In  addition,  there  is  a  limited  amount 
of  funds  made  available  by  Pub.  L.  106- 
113,  and  no  payment  formula  is 
specified.  Accordingly  there  is  some 
discretion  involved  in  deciding  which 
claims  to  honor  and  how  the  funds  will 
be  distributed.  Further,  timely  decision 
must  be  made  about  the  distribution  of 
the  funds  so  that  the  universe  of  claims 
can  be  determined  and  the  funds 
apportioned. 

To  that  end.  this  rule  provides  for  the 
S2.8  milHon  to  be  distributed  directly  by 
the  Department  and  provides  that, 
except  as  determined  by  the  Deputy 
Administrator  for  Farm  Program  of  the 
Farm  Service  Agency  upon  petition, 
payable  only  on  flue-cured  tobacco  and 
only  for  those  losses  in  North  Carolina 
as  a  result  of  the  recent  hurricanes. 
Because  material  damage  appears  to  be 
limited  to  North  Carolina,  normal 
signup  will  be  limited  to  that  State. 
However,  there  are  references  in  the  rule 
to  the  ability  of  persons  to  petition  the 
Deputy  Administrator  for  relief  so  as  to 


provide  the  leeway  necessary  in  the 
event  that  there  are  meritorious 
circumstances  of  which  the  Department 
is  not  aware  that  were  widespread  and 
that  should  be  considered  to  assure  that 
all  claims  are  reviewed.  In  all  cases, 
requests  for  relief  must  meet  the 
deadlines  provided  for  in  the 
regulations  that  are  published  in  this 
rule. 

6.  7  CFR  Part  1479— Flood  Assistance 
for  Harney  County.  Oregon 

In  Pub.  L.  No.  106-113  Congress  also 
provided  that  CCC  could  use  up  to  Si. 09 
million  of  its  funds  to  provide 
emergency  assistance  to  producers  on 
farms  located  in  Harney  County, 
Oregon,  who  suffered  flood-related  crop 
and  forage  losses  in  1999  and  several 
previous  years  and  are  expected  to 
suffer  continuing  economic  losses  until 
the  flood  waters  recede.  Congress 
provided  that  any  amounts  made 
available  should  be  for  such  losses  for 
such  years  as  determined  appropriate  by 
the  Secretar\-  to  compensate  such 
producers  for  hay,  grain,  and  pasture 
losses  due  to  the  floods  and  for  related 
economic  losses. 

General  regulations  for  programs  of 
this  type  are  provided  for  in  7  CFR  part 
1478,  1999  Crop  Disaster  Program, 
published  on  Februar\  16,  2000  (65  FR 
7942).  which  was  a  new  part  intended 
to  allow  for  .^  single-year  disaster 
program  in  accordance  with  Puh.  L. 
106-7. 

The  regulations  set  out  in  this  rule 
will  provide  for  Harney  County,  in  a 
new  part,  7  CFR  part  1479. 
compensation  to  producers  whose  land 
was  not  usable  from  January  1 .  1 999 
through  December  31.  1999.  To  be 
eligible  for  benefits,  producers  in 
Harney  County.  Oregon,  must  have 
owned  or  leased  land  that  was  intended 
to  be  used  for  crop  or  forage  production 
or  grazing  during  crop  year  1999.  and 
which  was  subject  to  flooding  )anuarv  1. 
1999.  through  December  31.  1999.  and 
for  which  it  is  determined  that  due  to 
flood-related  losses,  the  land  was  unfit 
for  crop  or  forage  production,  or  grazing, 
at  all  times  during  CY  1999.  Producers 
will  be  required  to  certify-  that  the 
acreage  was  unable  to  be  used  due  to 
flooding.  In  the  new  program,  no 
"person",  as  "person"  is  defined  in  the 
applicable  regulations,  will  be  able  to 
receive  over  540,000  in  program 
payments  and  no  person  can  receive  any 
payment  if  that  person's  gross  revenue 
for  1998  was  in  excess  of  S2.5  million. 
These  limits  will  also  insure  the  most 
efficient  use  of  funds  for  the  producers 
most  in  need.  The  applicant  must  be  the 
owner  or  lessee  of  the  affected  property 
under  a  binding  lease  during  the  1999 
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(Top  Vfar.  and  must  still  bo  thn  owner 
or  lt>ss(H>  of  th»'  land   Otht-r  rt'stri(  ti()ii> 
apply  as  well,  in(  liidin)^  a  rtuimrrniriit 
that  the  l.md  must  have  hccii  unusahlt; 
for  .it  least  one  other  (Top  ve.ir  in  the 
vears  1^194  though  IMMH,  and  must  he 
land  that  actually  produced  a  crop,  or 
that  was  actually  used  f<ir  pasture,  on  or 
after  \m() 

Unadjusted  p.i\ineiit  rates  will  he 
h.ised  on  the  average  loi.il  rental  rates 
for  crop  land  and  pasture  land,  using, 
where  possible,  fj-yeardata  of  the 
National  Agri(  ultural  Statistics  Stirvicc. 

Cost-Benefit  Assessment 

Siimiu(ir\' 

Outlays  under  the  programs 
implemented  by  this  rule  will  total 
approximately  ,SHU>..5  million,  of  whi(  h 
approximately  St)t)4  million  will  be 
direct  payments  to  producers  The 
outlays  for  the  Liyestock  Indemiiitv 
Program  and  the  Ameru  an  Indian 
I.ivesto(  k  Feed  Program,  totaling  .Si. "i  5 
million,  h.ive.  for  the  iimst  p.irt  alread\ 
been  made,  .inii  therefore  do  not 
represent  a  new  funding  commitment 
The  table  sumniari/es  the  outlays  and 
the  dis<  ussioii  lollowing  suiiim.iri/es 
the  C.ost/Henefit  .Xssessments  for  each 
program 

Summary  of  Outlays 


Program 


Outlays 


Oilseeds  Program  ..  M62  6 

Cottonseed  Payment  Program  74  0 

ELS  Cotton  Competitiveness  Pro- 
gram    '60 

Pasture  Recovery  Program  '  -'40  0 

Livestock   Indemnity    Program  fOf  I 
Contract  Growers  I  '2  0 

F  mali/ation   ot   Existing  Livestock 
Regulations  'IS  5 

Warehouse  Stored    Tobacco    As- 
sistance 2  8 

Harney  Co     Ore    Emergency  As 

sistance  1  09 

Total  603  99 

'  After  adniinisiraiivo  expenses  ot  approxi- 
mately SI 2  4  million 

Total  ot  actual  outlays  up  to  May  4  2000 
and  maximum  expected  outlays  through  Sep 
tember  30   ?000 

'Reallocated  from  funding  previously  attnb 
tiled  to  the  1999  Crop  Disaster  Program 

'  After   administrative   expenses  of   approxi- 
mately SI 00  000 

■Includes  S3  mtllion  for  LIP  in  FY  1999  and 
S12  5  million  for  AILF-P  tor  FYs  199/-  and  sub 
segueni  years 

I'I'I'I  ( lihi'rd  Miirkfl  /.nss  Assi^taiK  r 
f'roiiniiii 

U.S.  f)ils»H)d  producers  .ire 
experiencing  serious  finani  ial  hardship 
.IS  .1  result  of  low  oilseed  [)ri(  es    T'be 
f.irmlevel  iii.irket  \,iliie  of  oilseed 
[irodiiction  h.is  dropped  siitistantiallv 


since  the  mid-199()s  In  fact,  the  farm 
v.due  of  the  1999  I'  S  oilseed  crop  was 
down  an  estimated  S^  billion,  or  27 
|)en:ent  from  the  previous  5-year  high 
set  in  199(i,  despite  a  IZ-perr  ent 
increase  in  productiim.  Some  producers 
have  also  had  their  financial  problems 
exacerbated  by  isolated  weather 
problems  that  reduced  their  1999 
production. 

.Section  H04  of  Pub   I,    106-78 
,iuthori/ed  the  u.se  of  S475  million  in 
(iommodity  Credit  (iorporation  funds  to 
assist  oilseed  producers  suffering  from 
reduced  farm  income  as  a  result  of  large 
supplies  and  low  prices.  To  be  eligible 
for  payments  from  these  funds,  a 
produc  er  must  have  produced  an 
oilseed  in  1999  that  is  eligible  to  obtain 
.1  marketing  assistance  loan  under  §  131 
of  the  Agrii  ultural  Market  Transition 
Act  (7  i;  S C   7231)  These  oilsfwds 
include:  soybeans,  safflower  seed, 
(  .inula,  rapeseed.  mustard  se«Hi. 
suiiflowfr  seed,  flaxseed,  .ind  crambe 

The  payment  rate  determined  by  the 
.Secretary  must  consider  the  number  of 
eligible  payment  acres  and  payment 
vield.s  as  well  as  the  fixed  amount  of 
Coiiimoditv  (;redit  Corporation  funds 
.lulhori/ed  b\  ( iongress  for  the  ()ilsee<l 
Program   .Sei  tion  H22  of  Pub,  L   106-78 
jirovides  th.it  the  Se(  retary  may  reser\e 
up  to  .S.')fi  million  of  the  amounts  made 
,i\.lllal)le  under  subtitle  A  to  cover 
ailministrative  costs  im  iirred  by  the 
Farm  vService  Agency  directly  related  In 
larrving  out  that  subtitle  For  the 
Oilseed  Progr.ifii  the  authori/.ed  amount 
(it  $47')  million  will  be  reiiui  ed  b\ 
,ip()roxiinately  S12.4  million  to  cover 
.idministrative  costs.  After  ai  counting 
fur  .idmmistrative  (  iists.  direi  t 
[i.iMiients  to  produi  ers  under  the 

Oilseed  Progr.im  .ire  e\pe<  ted  to  tot.ll 

.ipproxim.itelv  .S4t)2  fi  million   Of  this 
total  about  .S442  7  million  ('th  percent) 

is  e\pe(  ted  to  go  to  sovbe.ill  producers. 

rhe  rem.iiiiiiig  .S19  9  mdlion  will  be 
split  .imoiig  the  produi  ers  ot  the  other 
minor  oilseeds  eligible  for  m.irketing 
assistanc  e  Payments  to  producers  of 
those  oilseed  ,ire  estimated  to  be  SI  3  2 
iiiillion  tor  sunnower  seed  producers. 
S3  8  million  for  lanola  producers.  Si  7 
million  for  s.ifflower  prodiic:ers. 
$938,923  for  n.ixseed  producers. 
SI  72,47  1  for  niust.ird  seed  producers. 
Si  12,9M()  for  i  r.imbe  produc  ers  and 
.Sll>.2()(t  for  rapeseed  producers  Because 
.issist.inc  e  will  be  in  the  form  of  direc  t 
p.uineiits,  the  program  is  ivxpec  ted  to 
result  in  .1  doll.ir-for-dollar  increase  in 
t.iriii  income  for  oilseed  producers 

I're-enroUment  estimatt;s  of  per-unit 
p.ivmenf  r.ites  are  exploded  to  be  highest 
for  s.ifflower  seed  and  mustard  scied  at 
14  .tnd  3  1  cents  per  hundredweight 
(cwtl.  respectively.  The  lowest  per  unit 


rate  is  expected  to  be  for  flaxseed  at  22 
cents  per  cvvl   (12  cents  per  bushel).  The 
pre-enroUmenl  estimate  for  the  soybean 
payment  rate  is  24  cents  per  cwt.  (14 
cents  ppT  bushel).  On  a  per-acre  basis, 
the  safflower  siH'd  payment  will  be 
highest  among  the  various  crops  at 
S6.13  per  acre.  The  pre-enrollment 
payment  for  soybeans  is  estimated  at 
S5.92  per  acre.  For  the  remaining 
oilseeds,  pre-enrollment  estimates 
indicate  that  per-acre  payments  will 
range  from  a  low  of  S2.55  for  flaxseed 
to  a  high  of  S3. 69  for  rapeseed. 

(Cottonseed  Market  Loss  Assistance 

The  cottonseed  support  payment 
program  is  designed  to  provide 
payments  to  cotton  ginners  in  response 
to  a  severe  decline  in  the  price  of 
c;ottonseed  in  the  1999  crop  year 
Throughout  the  Cotton  Belt,  in  most 
years,  the  value  of  the  cottonseed  that  is 
the  by-product  of  the  ginning  process 
has  been  accepted  by  cotton  ginners  as 
payment  in  full  for  the  cost  of  ginning 
seed  cotton.  Unless  they  are  members  of 
a  co-operative  gin  (many  are)  or  they 
own  or  are  partners  in  a  gin.  farmers  do 
not  secure  any  benefit  from  the  seed 
other  than  to  have  their  ginning  costs 
( aiu;eled 

This  season,  the  average  price  of 
cottonseed  has  dropped  by  about  S4H 
per  ton  (37  percent)  from  the  average 
ie\ el  received  last  year,  and  about  336 
per  ton  (.<1  percent)  from  the  a\c;rage  of 
1994  through  1998.  In  the  1999st!ason, 
c  ottonseed  prices  in  many  parts  of  the 
("otton  Belt  (io  not  coyer  the  cost  of 
ginning 

Cottonseed  prices  this  season  ecjuate 
to  about  S34  worth  of  se(;d  \n^T  bale  of 
I  otton  lint  procfiiced.  on  a  national 
.iverage  The  national  average  ginning 
cost  for  1999  is  estim.ited  at  S46  per 
bale.  Thus,  the  national  average  value  of 
cottonseed  falls  about  SI 2  short  of  the 
cost  of  ginning  .i  hale  of  cotton  That  is 
the  eciunalent  of  about  2  fi  f:ents  per 
pound  of  lint   For  ginning  seryic;es. 
some  farmers  are  being  asked  to  pa\  in 
I  ash  to  the  gmner  an  additional  2  or  3 
cents  [)er  pound  of  cotton  lint  beyond 
the  value  of  the  seed,  while,  in  other 
ca.ses.  ginners  art>  holding  ginning  bills 
until  they  see  how  this  payment 
program  will  be  implemented. 

The  most  viable  option  to  assist 
cotton  producers  is  a  direct  payment 
program  in  which  payments  are  made  to 
ginners  There  are  btMween  1.000  and 
1.100  gins  in  the  United  States.  About 
25  percent  of  those  are  ccj-operatives. 
Another  50  percent  art>  owned  as 
cf)rporations  by  farmers  who  gin  their 
own  and  their  neighbors'  cotton.  About 
25  percent  are  independent  gins. 
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Thus,  farmers  have  a  direct  interest  in 
about  75  percent  of  the  gins  and  can  be 
expected  to  receive  nearly  the  full 
benefit  of  payments  made  to  the  gins.  In 
the  other  25  percent  of  gins  where 
farmers  do  not  directly  operate  or  share 
in  the  ownership  of  the  gins,  farmers 
still  may  be  expected  to  receive  a 
substantial  portion  of  the  program 
benefits  because  the  gins  may  have  held 
the  ginning  bills  pending  the 
implementation  of  this  program,  the 
gins  may  rebate  to  farmers  any  ginning 
bill  already  paid,  or  competition  among 
gins  may  dictate  that  any  payments 
beyond  those  needed  to  cover  the 
shortfall  in  seed  prices  will  be  rebated 
to  the  gins  customers. 

Funding  for  this  program  is  provided 
from  a  portion  of  the  residual  funds 
authorized  for  Pub.  L.  106-78  and  Pub. 
L.  105-277.  Approximately  $74  million 
of  those  funds  will  be  available  for 
cottonseed  payments  for  crop  year  1999. 
This  will  allow  payments  of 
approximately  $4  per  bale  of  lint,  or 
about  1  cent  per  lb. 

Extra  Long  Staple  Cotton 
Competitiveness  Program 

The  program  is  designed  so  that 
payments  trigger  in  response  to  a 
reduction  in  other  world  prices,  as 
specified  in  the  legislation.  In  the  period 
since  October  1,  1999,  were  triggered 
only  during  the  period  April  4,  2000, 
through  May  2,  2000. 

It  is  not  possible  to  predict  whether 
there  will  be  further  reductions  in 
foreign  prices,  nor  how  large  they  will 
be,  nor  how  long  they  will  last.  There 
would  be  no  theoretical  maximvun 
payment  rate.  However,  during  the  6- 
week  period  April  4,  2000,  through  May 
2,  2000,  in  which  payments  were 
triggered,  outlays  were  less  than  $1 
million.  For  the  remainder  of  FY  2000 
(mid-May  through  September),  the 
program  could  incur  from  $3  million  to 
$5  million  in  outlays  if  there  is  no 
drastic  change  in  price  relationships 
currently  being  observed  and  if  it 
operates  every  week  until  September  30. 

It  is  projected  that  ELS 
competitiveness  payments  could 
increase  domestic  use  of  American  Pima 
cotton  by  about  5,000  bales  (about  3 
percent)  per  year  and  exports  by  25,000 
bales  (about  6  percent)  per  year.  This 
increase  in  disappearance  could  add 
about  2  cents  to  the  average  price  of 
American  Pima  and  reduce  net  lending 
costs  to  CCC  by  about  $25  million.  Farm 
receipts  would  rise  by  about  $4  million 
for  the  1999  crop. 

Funding  for  this  program  is  provided 
from  a  portion  of  the  residual  funds 
authorized  for  Pub.  L.  106-78  and  Pub. 
L.  105-277.  Approximately  $10  miUion 


of  those  funds  will  be  available  for  the 
ELS  Cotton  Competitiveness  Payment 
Program. 

Pasture  Recovery  Program 

Weather-related  disasters  in  calendar 
year  1999  exacerbated  the  financial 
crisis  affecting  the  Nation's  agricultural 
sector.  Prolonged  drought, 
predominantly  in  the  Mid-Atlantic  and 
Northeastern  United  States,  left 
livestock  producers  with  destroyed  or 
severely  damaged  pasture.  The  purpose 
of  the  Pasture  Recovery  Program  (PRP) 
is  to  provide  payments  to  owners  and 
operators  of  pasture  who  suffered 
pasture  losses  due  to  drought  in  1999 
and  who  reestablish  the  forage  crop  on 
their  pastures. 

Funds  to  reestablish  pastiu^e  damaged 
by  drought  will  be  allocated  from  funds 
provided  for  crop  and  livestock  loss 
assistance  under  Pub.  L.  106-78  and 
Pub.  L.  106-113  that  otherwise  would 
be  committed  to  the  Crop  Disaster 
Program,  the  Livestock  Assistance 
Program,  or  the  Livestock  Indenmity 
Program. 

PRP  payments  will  be  authorized  only 
in  counties  determined  eligible  for  the 
Livestock  Assistance  Program  and 
approved  for  the  Emergency 
Conservation  Program.  As  of  mid- 
January,  2000,  about  400  counties  met 
both  of  these  requirements  and  about 
30,000  producers  had  applied  for  the 
1999  LAP.  The  funding  level  of  $40 
million  will  be  met  if  slightly  more  than 
half  of  the  30,000  eligible  producers 
receive  the  maximum  payment  of 
$2,500  per  person.  To  be  eligible,  land 
must  be  established  pasture  land  on 
which  livestock  are  normally  grazed  and 
that  was  so  damaged  by  drought  that 
seeding  is  required  to  reestablish  a  cover 
crop.  Neither  hay  land  nor  rangeland  is 
eligible. 

Payment  rates  per  acre  will  equal  50 
percent  of  the  eligible  area's  average 
cost  of  reestablishing  the  approved 
forage  crop  and  are  not  to  exceed  $125 
per  acre.  FSA's  Deputy  Administrator 
for  Farm  Programs  must  approve 
payment  rates  above  $75  per  acre. 

The  cost  to  reestablish  pastures  is 
estimated  to  be  between  $100  and  $250 
per  acre,  depending  on  the  tillage  and 
fertilization  rates  required.  Most  are 
expected  to  fall  between  $100  and  $150 
per  acre,  which  will  allow  producers  a 
payment  rate  of  $50-$75  per  acre.  At  an 
average  payment  rate  of  $62.50  per  acre 
and  subject  to  the  $2,500  limitation 
producers  could  reestablish  pasture  on 
a  maximum  of  40  acres. 

The  Pasture  Recovery  Program  will 
provide  benefits  to  livestock  producers 
who  graze  animals  on  land  that  has  been 
damaged  by  drought.  It  will  partially 


offset  the  cost  of  reestablishing  a  forage 
crop  where  cover  has  been  destroyed, 
which  will  provide  some  reduction  in 
soil  erosion  due  to  wind  and  water. 

Fimding  for  the  program  will  provide 
payments  for  livestock  producers  who 
have  suffered  losses  due  to  drought. 
Payments  will  be  reduced  for  some 
producers  in  some  progreuns  in  order  to 
provide  payments  under  PRP.  Some 
funding  will  be  shifted  from  crop 
programs  to  livestock  producers  and 
some  will  be  shifted  from  other 
livestock  producers  to  those  using 
pastures  affected  by  drought. 

Livestock  Indemnity  Program  for 
Contract  Growers 

Contract  livestock  growers  are  eligible 
for  assistance  through  the  Livestock 
Indenmity  Program  for  Contract 
Growers  (CG-LIP)  if  hvestock  or  poultry 
lost  on  the  farm  exceeds  normal 
nationally-determined  mortality  rates, 
and  if  the  livestock  or  poultry  lost  were 
on  a  farm  in  a  region  affected  by  a 
natural  disaster  between  January  1 , 
1999,  and  December  31,  1999. 
The  CG-LIP  program  will  be 
administered  in  a  maimer  similar  to  the 
1999  LIP  program  for  livestock  owners. 
However,  owing  to  the  differing 
financial  interests  between  the  owners 
of  livestock  and  poultry  and  contract 
growers  of  the  lost  livestock  and 
poultry,  payment  rates  will  need  to  be 
adjusted  to  reflect  the  losses  suffered  by 
the  contract  growers.  Generally, 
payment  rates  per  animal  lost  for 
contract  growers  are  expected  to  be  less 
than  for  the  livestock  and  poultry- 
owners,  reflecting  the  smaller  per- 
animal  investment  (and  loss)  by  contract 
growers.  Contract  growers  will  be  paid 
on  those  losses  exceeding  normal 
mortality.  Based  on  the  numbers  of 
livestock  lost,  claims  are  expected  to  be 
approximately  $2  million,  well  short  of 
the  $10  million  available.  Consequently, 
it  is  unlikely  that  pa\Tments  will  be 
factored.  On  a  sectoral  basis,  the 
pa>Tnents  represent  a  small  fraction  of 
the  total  value  of  livestock  production. 
However,  for  those  contract  growers 
who  actually  suffered  the  losses,  the 
impact  on  their  equity  and  cash  flow 
positions  is  significant.  Indemnity- 
payments  will  assist  contract  growers 
affected  by  the  disaster  in  meeting  their 
financial  obligations  for  inputs  used  in 
the  production  of  the  lost  livestock  and 
poultry,  replace  lost  income,  and  to 
service  debt.  It  is  assumed,  in  part  as  a 
result  of  the  CG-LIP.  that  contract 
producers  affected  by  the  disaster  would 
remain  in  business  and  rebuild  their 
contract  growing  operations  to  their 
previous  size. 
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Finalization  of  Existing  Rffiulattons  for 
the  Uvf stock  Indcmnitv  Pro^nj;;)  atui 
American  Indian  Livestock  Feed 
Program 

The  Livestock  Iiulemnitv  Program 
(LIP)  provides  financial  assistance  tu 
livestock  producers  who  suffered 
significant  financial  losses  due  to 
natural  disasters  between  May  2,  IWH. 
and  Mav  21,  1999  The  impact  of  the 
indemnity  payments  on  livestock  and 
milk  market  prices  and  ccmsumers  is  not 
expected  to  be  measurable   Farm 
income  was  e.xptH:te(i  to  be  $;}  milliim 
higher,  equaling  the  amount  of 
indemnity  payments.  Federal  outlays 
would  also  increase  by  the  indemnity 
payment  of  $3  million. 

For  those  producers  who  ac;tua]ly 
suffered  the  losses,  the  impact  on  their 
equity  and  cash  flow  positions  is 
significant.  Indemnity  payments  assist 
producers  affected  by  the  disaster  in 
metiting  their  financial  obligations  for 
inputs  used  in  the  production  of  the  lost 
livestock  and  to  replace  breeding  stock 
It  is  assumed,  in  part  as  a  result  of  LIP. 
that  producers  affected  by  the  disaster 
would  remain  in  business  and  rebuild 
their  foundation  herds  to  their  previous 
size 

The  American  Indian  Livestock  Feed 
Program  (AILFP)  provides  assistance  to 
eligible  livestock  producers  who  have 
suffered  significant  loss  of  livestoc;k  feed 
production  for  1997  and  subsequent 
years.  Theses  funds  will  help  eligible 
producers  to  meet  financial  obligations 
against  feed  stocks  purchased  to 
maintain  livestock  as  a  result  of  lost 
feed  production.  It  is  expected  that  up 
to  45,000  livestock  producers  will 
receive  assistance  and  be  able  to 
maintain  their  herds.  The  impart  of  the 
program  on  livestock  and  feed  prices  is 
not  expected  to  be  measurable 
Aggregate  American  Indian  farm  income 
losses  will  be  somewhat  reduced  by 
AILFP  payments.  Federal  outlays  for  the 
1997  and  subsequent  crop  years  might 
total  around  ,S12.5  million.  whic:h  will 
be  funded  from  the  Feed  Grain  Disaster 
Reserve. 

Warehouse-Stored  Tobacco  Loss 
Assistance 

During  the  late  summer  and  early  fall 
of  1999.  three  maior  hurricanes  dropped 
an  unprecedented  amount  of  rain  in 
North  Carolina.  A  substantial  amount  of 
warehouse-stored  tobacco  was 
destroyed  in  the  flooding  that  resulted 
Some  producers,  because  they  had 
placed  their  tobacco  in  warehouses  and 
it  had  not  been  sold,  suffered  flood 
losses  to  that  tobacco.  However,  becau.se 
the  tobacco  had  be«!n  harvested  and 
placed  in  a  warehouse,  those  producers 


were  not  eligible  for  disaster  assistance 
under  FSA's  normal  crop-loss  programs 
and  the  producers  therefore  incurred  the 
entire  financial  burden  of  the  loss.  Pub. 
L   106-113  appropriated  an  additional 
S2.H  million  to  the  assistance  authorized 
by  !)  803  of  Pub  L.  106-78.  which 
authorized  the  Secretary  to  use  $328 
million  of  CCC  funds  to  make  payments 
to  States  for  the  reduction  of  quota  or 
acreage  allotted  farms  from  the  1998 
crop  year  to  the  1999  crop  year, 
provided  that  producers  who  suffered 
quality  or  quantity  losses  due  to  natural 
disasters  on  crops  harvested  and  placed 
in  a  warehouse  and  not  sold  shall  also 
be  eligible. 

The  S2.8  million  will  assist  quota 
holders  and  growers  to  roughly  defray 
production  costs  for  crops  lost  in  crop 
year  1999  due  to  the  flooding  in  auction 
warehouses  The  Tobacco  Disaster 
Assi.stance  Program  (TDAP)  will  pay 
producers  approximately  Si  for  each 
pound  of  unsold  1999-crop  tobacco  lost 
to  warehouses  flooded  by  the 
hurricanes.  Due  to  program  provisions, 
producers  may  carry  these  unmarketed 
pounds  over  to  crop  year  2000. 

Most  tobacco  operations  are  small 
family-owned  affairs.  The  tobacco 
program  run  by  the  U.S.  Department  of 
Agriculture,  along  with  topological 
limitations,  limit  the  size  of  the  typical 
farm  and  substitutability  of  competing 
crops.  Accordingly,  there  currently  may 
be  few  alternatives  for  tobacco.  With  no 
CTop  alternatives  and  little 
diversification  in  tobacco-growing 
regions,  cash  from  the  tobacco  crop  is 
vital  to  these  producers.  To  the  extent 
that  the  $2.8  million  payment  to 
producers  and  quota-holders  defrays 
tobacco  production  costs,  the  TDAP 
enhances  solvency.  The  production 
short-fall  caused  by  the  flooding  is 
expected  to  be  made  up  in  the  following 
year  In  the  short-term,  the  cost  to  the 
government  roughly  equals  the  benefits 
to  the  producers.  In  the  longer  term,  to 
the  extent  that  these  disaster  payments 
protect  producers  from  bankruptcy, 
there  is  a  net  benefit. 

Flood  Assistance  for  Harney  County. 
( )regon 

Pub.  L.  106-113  provides  that  the 
Secretary  may  use  no  more  than  $1.09 
million  for  disaster  assistance  to  Harney 
County  High  precipitation  during  the 
winter  of  1998  and  1999  led  to  flooding 
in  the  areas  around  Harney  Lake  and 
Malheur  Lake  in  Harney  County. 
()reg(m   Heavy  flooding  began  in 
F"ebruary  1999  and  continued  until  June 
when  snow  pack  runoff  slowed. 

Such  fiooding  can  change  the  basic 
character  of  the  land  and  render  the 
land  ineligible  for  other  benefits  or  for 


enrollment  in  programs  like  the 
Conservation  Reserve  Program  (CRP). 
Generalized  conditions  of  that  sort  can 
produce  tertiary  effects  in  the  local 
community  and  accordingly,  problems 
such  as  those  in  Harney  County  have 
been  the  source  of  considerable 
attention  and  concern  with  respect  to 
the  exercise  of  discretionary  authorities 
that  may  be  available  to  the  Secretary  of 
Agriculture. 

The  impact  on  ranches  in  Harney 
County  has  been  a  loss  of  approximately 
43.000  acres  of  pasture,  11,000  acres  of 
native  grass  hay.  200  acres  of  alfalfa  hay, 
and  200  acres  of  barley  that  were 
prevented  from  being  planted. 
Approximately  forty  producers  in 
Harney  County  are  expected  to  be 
eligible  for  the  program.  Assistance 
therefore  will  average  about  $25,000 
each  if  total  claims  meet  or  exceed  $1.09 
million.  The  expected  average  is  well 
below  the  per-person  payment  limit  of 
$40,000.  Assistance  will  be  in  addition 
to  assistance  provided  under  other  FSA 
programs. 

For  further  information,  the  following 
individuals  may  be  contacted  regarding 
the  different  parts  of  the  Cost/Benefit 
Assessment: 

Livestock  and  Pasture  Recovery — Dan 

Colacicco.  202-720-6733 
Cotton— Wayne  Bjorlie,  202-720-7954 
Cottonseed— Gene  Rosera.  202-720- 

8481 
Harney  County.  Oregon — Brad  Karmen, 

202-720-4635 
Oilseeds— Phil  Sronce,  202-720-2711 
Tobacco— Dan  Stevens.  202-720-5291 

List  of  Subjects 

Part  1400 

Agriculture,  Grant  programs — 
agriculture.  Loan  programs — agriculture. 
Price  support  programs,  Reporting  and 
recordkeeping  requirements. 

Part  1411 

Oilseeds.  Production  Flexibility 
Contracts. 

Part  1427 

Cotton.  Cottonseed.  Loan  programs/ 
agriculture.  Price  support  programs. 
Reporting  and  recordkeeping 
requirements.  Warehouses. 

Part  1439 

Animal  feeds,  Disaster  assistance, 
Livestock,  Reporting  and  recordkeeping 
requirements. 

Part  1464 

Imports,  Loan  programs — agriculture. 
Price  support  programs.  Reporting  and 
recordkeeping  requirements,  Tobacco. 
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Part  1479 

Crop  insurance.  Disaster  assistance. 
Floods,  Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  out  in  the 
preamble,  7  CFR  Chapter  XIV  is 
amended  as  set  forth  below. 

PART  1400— PAYMENT  LIMITATION 
AND  PAYMENT  ELIGIBILITY 

1  The  authority  citation  continues  to 
read  as  follows: 

Authority:  7  U.S.C.  1308.  1308-1.  and 
1308-2;  16  U.S.C.  3834. 

§1400.1     [Amended] 

2.  Amend  the  table  in  §  1400.1(g)  by 
adding  a  line  to  read,  in  the  first 
column,  "Environmental  Quality 
Incentives  Program  (EQIP)".  and,  in  the 
second  column,  "10,000". 

3.  Amend  §  1400.2  by  redesignating 
paragraphs  (e)  and  (f)  as  (f)  and  (g), 
respectively,  and  adding  new 
paragraphs  (e)  and  (h)  to  read  as  follows: 

§  1 400.2    Administration 

***** 

(e)  Benefits  from  programs  subject  to 
this  part  may  not  be  issued  until  all 
required  forms  and  necessary  payment 
eligibility  and  payment  limitation 
determinations  are  made. 
***** 

(h)  Reviews  of  farming  operations  and 
corresponding  documentation 
submitted  by  program  participants  may 
be  conducted  to  determine  compliance 
with  applicable  statutes  and  regulations. 

4.  Add  part  1411  to  subchapter  B  of 
7  CFR  XIV  to  read  as  follows: 

PART  1411— OILSEEDS  PROGRAM 

Subpart  A— General  Provisions 

Sec. 

1411.101  Applicability. 

1411.102  Administration. 

1411.103  Definitions. 

1411.104  Misinformation  and  misaction. 
141 LIO.")  Appeals. 

Subpart  B— Eligibility  Determinations 

1411.201  Eligible  producers. 

1411.202  Violations,  misrepresentation,  or 
scheme  or  device. 

1411.203  Payment  amount. 

1411.204  Payment  acreage. 

1411.205  F'ayment  yield. 

Subpart  C— Application  for  Payment 

1411.301  Signup  period. 

1411.302  .Submitting  application. 

1411.303  Lafe-fiied  acreage  reports. 

Subpart  O— Miscellaneous 

1411.401  Limitation  of  payments. 

14 11. 402  Offsets  and  Assignments:  Powers 
of  Attomey. 


Authority:  Sec.  804.  Pub.  L.  106-78.  113 
Stat.  1178. 

Subpart  A— General  Provisions 

§1411.101     Applicability. 

This  part  implements  the  oilseed 
provisions  enacted  in  section  804  of  the 
Agriculture,  Rural  Development.  Food 
and  Drug  Administration,  and  Related 
Appropriations  Act,  2000  (Public  Law 
106-78).  That  section  provided  funds  to 
allow  for  payments  to  producers  who 
planted  eligible  oilseeds  in  1999  and 
who  meet  other  conditions  of  eligibility. 

§1411.102    Administration. 

(a)  This  part  shall  be  administered  by 
CCC  through  the  Farm  Service  Agency 
Deputy  Administrator  for  Farm 
Programs  under  the  general  direction 
and  supervision  of  the  Executive  Vice 
President,  CCC.  The  program  shall  be 
carried  out  in  the  field  by  State  and 
county  committees  of  the  Farm  Service 
Agency  of  the  U.S.  Department  of 
Agriculture. 

(b)  State  and  county  committees,  and 
representatives  and  employees  thereof, 
do  not  have  the  authority  to  modify  or 
waive  any  of  the  provisions  of  the 
regulations  in  this  part,  as  amended  or 
supplemented. 

fc)  The  State  committee  shall  take  any 
action  required  by  this  part  that  has  not 
been  taken  by  the  county  committee. 
The  State  committee  shall  also: 

(1)  Correct,  or  require  a  county 
committee  to  correct,  any  action  taken 
by  such  county  committee  that  is  not  in 
accordance  with  this  part;  or 

(2)  Require  a  county  committee  to 
withhold  taking  any  action  that  is  not  in 
accordance  with  this  part. 

(d)  No  delegation  in  this  section  to  a 
State  or  county  committee  shall 
preclude  the  Executive  Vice  President. 
CCC,  or  a  designee,  from  determining 
any  question  arising  under  the  program 
or  from  reversing  or  modifying  any 
determination  made  by  a  State  or  county 
committee.  The  Deputy  Administrator 
may  waive  or  modify  deadlines  or  other 
program  requirements  of  this  part  to  the 
extent  that  such  a  waiver  or 
modification  is  otherwise  permitted  bv 
law  and  is  determined  to  be  appropriate 
on  the  ground  that  it  serves  the  goals  of 
the  program  or  other  goals,  and  does  not 
adversely  affect  the  operation  of  the 
program. 

§1411.103    Definitions. 

The  definitions  set  forth  in  this 
section  shall  be  applicable  for  all 
purposes  of  administering  the  1999 
Oilseeds  Program,  and  shall  be  used  for 
Oilseeds  Program  purposes  only. 
Definitions  contained  in  parts  718  and 
1412  of  this  title  shall  also  apply  but  to 


the  extent  that  they  conflict,  the 
definitions  in  this  section  govern  with 
respect  to  the  Oilseeds  Program  in  this 
part. 

Actual  yield  means  an  oilseed  yield 
certified  by  the  producer  on  CCC-780. 
and  if  subject  to  spot  check, 
documented  by  acceptable  production 
evidence  provided  by  the  producer  for 
all  the  producer's  planted  acreage  of  the 
oilseed  for  the  year  in  which  the  yield 
is  proven.  If  subject  to  a  certified  yield 
spot  check,  the  producer  must 
document  an  actual  yield  on  form  FSA- 
658  or  present  RMA  documentation 
indicating  actual  yields  for  all  of  the 
producer's  planted  acreage  of  the 
oilseed  for  the  year  in  which  the  yield  • 
is  proven. 

Control  county  means  the  county  that 
for  FSA  administrative  purposes  will  be 
considered  to  be  controlling  for 
purposes  of  making  payment 
determinations  with  respect  to 
particular  applicants  under  the  program 
provided  for  in  this  part. 

County  average  soybean  yield  means 
an  average  yield  approved  bv  DAFP 
using  an  Olympic  average  of  the 
county's  average  soybean  yield  for  each 
of  the  crop  years  1994  through  1998  as 
determined  by  the  State  committee.  To 
the  extent  such  data  is  available,  data 
from  NASS  shall  be  used. 

DAFP  means  the  Deputy 
Administrator  for  Farm  Programs.  FSA. 
Deputy  Administrator  means  DAFP. 
Eligible  oilseed  means  one  of  the 
following  kinds  of  oilseeds:  soybeans, 
safflower  seed,  canola.  rapeseed. 
mustard  seed,  sunflower  seed  (oil  and 
confectionary),  flaxseed,  and  crambe. 

Established  producer  means  a 
producer  who  planted  an  oilseed  for  the 
1999  crop  year,  and  shared  in  the 
production  of  that  specific  oilseed  in 
1997  or  1998. 

National  average  oilseed  yield  means 
the  Olympic  average  yield  for  an  eligible 
oilseed  using  the  National  average 
yields  for  the  oilseed  for  the  years  1994 
through  1998.  Such  yields  shall  be 
considered  valid  only  if  approved  bv 
DAFP. 

Mew  producer  means  a  producer  who 
planted  an  eligible  oilseed  for  crop  year 
1999,  but  did  not  plant  or  share  in  the 
production  of  that  oilseed  in  1997  or 
1998.  A  producer  may  be  a  new- 
producer  of  one  eligible  oilseed,  while 
being  an  established  producer  for 
another  oilseed. 

Oilseed  Program  Application  means 
form  CCC-780. 

OlyTupic  average  yield  means  the 
average  yield  for  the  stated  period,  after 
dropping  the  highest  and  lowest  yields 
of  that  period. 
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RAM  means  the  Risk  Management 
Agency  of  the  United  States  Department 
of  Agriculture. 

Sunflower  seed  acreage  means  the 
total  acreage  planted  to  sunflower  seed 
on  the  farm  in  the  applicable  crop  year 
without  regard  to  the  type  of  market  to 
which  the  sunflower  seed  will  be 
committed,  oil  or  confectionary  use. 

S  1411.104    Misinfonnation  and  misactlon. 

The  provisions  of  §  718.8  of  this  title 
are  applicable  to  this  part,  with  respect 
to  performance  based  upon  advice  or 
action  of  county  or  State  committees. 

§1411.105    Appeals. 

A  producer  may  obtain 
reconsideration  and  review  of  any 
adverse  determination  made  under  this 
part  in  accordance  with  the  appeal 
regulations  found  at  parts  1 1  and  780  of 
this  title. 

Subpart  B — Eligibility  Determinations 

§  1 41 1 .201     Eligible  producers. 

(a)  Section  804  of  Public  Law  106-78 
authorizes  the  Secretary  to  make 
payments  to  a  producer  who  planted  an 
eligible  oilseed  in  1999.  Accordingly, 
producers  of  the  1999  crop  of  oilseeds 
identified  in  §  1411.203  are  eligible  to 
receive  1999  Oilseeds  Program  benefits, 
providing  the  producer  meets  the 
requirements  of  this  part,  and  is  in 
compliance  with  part  12  of  this  title 
regarding  the  conservation  and 
protection  of  highly  erodible  lands  and 
wetlands,  and  §718.11  of  this  title 
regarding  denials  of  program  benefits  for 
activities  relating  to  the  use  of 
controlled  substances. 

(b)  Eligibility  determinations  made 
under  this  part  will  be  made  for  each 
producer  separately  for  each  specific 
eligible  oilseed  planted  by  that  producer 
in  1999.  A  producer  is  not  eligible  for 
payment  with  respect  to  an  oilseed  that 
the  producer  did  not  plant  in  1999 
regardless  of  whether  the  producer  did 
or  did  not  plant  that  oilseed  in  1997  or 
1998. 

§  1 41 1 .202    Violations,  misrepresentation, 
or  scheme  or  device. 

Any  person  who  is  determined  to 
have  intentionallv  misrepresented  anv 
fact  affecting  a  program  determination 
made  in  accordance  with  this  part  shall 
not  be  entitled  to  oilseed  payments 
under  this  part  and  must  refund  all 
payments,  plus  interest  determined  in 
d(:cordanc:e  with  part  1403  of  this 
chapter  (relating  to  debt  settlement 
polic:es  and  procedures) 

§  1 41 1 .203    Payment  amount. 

Subject  to  the  availability  of  funds, 
eligible  persons  can  receive  a  payment 


under  this  part.  The  payment  amount 
shall  be  equal  to  the  payment  rate 
established  under  this  part  multiplied 
by  the  producers  payment  acreage 
multiplied,  in  turn,  by  the  producer's 
payment  yield.  The  payment  rate  shall 
be  determined  by  DAFP  after  the  level 
of  program  participation  is  known  with 
sufficient  clarity  to  allow  for  the 
calculation  of  the  amount  of  payment 
that  can  be  made,  by  unit  of  production, 
within  the  limits  of  the  available  funds. 
To  the  extent  practicable,  separate 
payment  rates  may  be  established  for 
separate  eligible  oilseeds.  Payments  can 
be  made  only  with  respect  to  the 
production  of  eligible  oilseeds, 

§  1 41 1 .204    Payment  acreage. 

(a)  The  oilseed  payment  acreage  for  an 
established  producer  shall,  for  a 
particular  oilseed,  be  the  higher  of  the 
two  acreage  amounts  determined  by 
calculating,  for  the  1997  and  1998  crops 
separately,  the  acreage  determined  to  be 
equal  to  the  producer's  acreage  for  that 
oilseed  at  all  locations  for  that  crop 
year,  adjusted  to  reflect  interests  that  are 
only  partial  interests  in  such  acreage. 

(b)  The  payment  acreage  for  a  new 
producer  of  an  eligible  oilseed  will  be 
the  producer's  acreage  for  that  oilseed 
for  the  1999  crop  at  all  locations, 
adjusted  to  reflect  interests  that  are  only 
partial  interests  in  such  acreage. 

(c)  Acreage  not  planted  to  an  oilseed 
crop  because  of  weather,  or  because  of 
crop  rotation  practices  or  other 
management  decisions,  or  because  of 
any  other  reason,  shall  not  be  treated  as 
qualifying  production  for  determining  a 
person's  general  eligibility  for  payment, 
a  person's  payment  acreage,  or  for  any 
other  reason  under  this  part. 

§1411.205    Payment  yield. 

(a)  For  purposes  of  making  yield 
determinations,  under  this  part  and  for 
purposes  of  this  section  in  particular,  a 
producer's  "applicable  average  yield" 
shall  be.  with  respect  to  soybeans,  the 
county  average  soybean  yield.  In  the 
case  of  other  oilseeds,  the  "applicable 
average  vield  "  shall,  for  all  persons 
qualifying  for  payment,  be  the  national 
average  oilseed  yield  for  that  oilseed. 
National  and  county  average  yields  may 
be  announced  in  advance  of  signup  by 
DAFP. 

(b)  A  new  producer's  payment  yield 
with  respect  to  a  particular  eligible 
oilseed  shall  be  the  higher  of  the: 

(1)  Applicable  average  yield  for  that 
oilseed  or 

(2)  Producers  actual  yield  for  the  - 
1999  crop  year 

(c)  For  established  producers,  the 
producer's  payment  yield  for  a 
particular  oilseed  shall  be  the  higher  of: 


(1)  Applicable  average  vield:  or 

(2)  The  higher  for  the  1997  and  1998 
crops  of  the  producer's  actual  yield 
respectively  for  those  crop  years  for  all 
acres  of  the  oilseed  planted  by  the 
producer. 

(d)  In  making  determinations  under 
paragraph  (c)  of  this  section  for 
established  producers,  the  choice  of  a 
crop  year  history  will  not  be  limited  to 
the  same  history  year  chosen  to  set  the 
producer's  payment  acres. 

(e)  Where  actual  yields  are  used  for 
purposes  of  establishing  the  producers 
payment  yields,  the  producer,  if  subject 
to  a  yield  spot  check  or  otherwise  asked 
to  do  so,  must  document  those  actual 
yields  using  form  FSA-658  and  must 
establish  those  yields  to  the  satisfaction 
of  the  county  corrmiittee. 

(f)  In  making  yield  determinations, 
the  producer's  yields  and  payments  may 
be  adjusted  by  DAFP  and  the  county 
and  state  committees,  as  necessary  and 
practicable  to  reflect  instances  in  which 
the  producer  has  different  yields  at 
different  locations  and  to  reflect  partial 
interests  that  the  producer  may  have  in 
some  acreages. 

Subpart  C— Application  for  Payment 

§  1 41 1 .301    Signup  period. 

A  signup  period  shall  be  announced 
by  the  Secretary.  Late-filed  applications 
shall  not  be  accepted  so  that  DAFP  may 
establish,  to  the  extent  practicable,  a 
final  payment  rate  that  will  limit  total 
payments  to  not  more  than  the  allocated 
amount,  which  shall  be,  unless 
determined  otherwise  by  DAFP,  $475 
million  minus  such  administrative 
expenses  as  can  be  deducted  by  law  and 
minus  such  reserve  as  may  be 
determined  needed  to  resolve  disputes 
and  problematic  claims. 

§  1 41 1 .302    Submitting  application. 

(a)  Producers  shall  properly  complete, 
sign  and  file  the  application  Form  CCC- 
780.  and  submit  the  application  to  the 
Farm  Service  Agency  during  the  signup 
period. 

(b)  A  separate  CCC-780  is  required  for 
each  producer. 

(c)  For  a  producer  to  be  considered  to 
have  properly  filed  the  application, 
such  applications  must  be  filed  by  the 
producer  in  the  FSA  county  office 
established  as  the  control  county  for 
that  producer  at  the  time  of  application. 

§  1 41 1 .303    Late-filed  acreage  reports. 

Late-filed  acreage  reports  may  be 
submitted  for  Oilseed  Program  purposes 
no  later  than  February  18.  2000,  or  as 
determined  by  DAFP,  provided  that  the 
producer  shall  submit  sufficient 
documentation  to  verify  the  acreage  to 
the  satisfaction  of  the  county  committee. 
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Subpart  D— Miscellaneous 

§  141 1 .401     Limitation  of  payments. 

(a)  No  more  than  the  allotted  funds 
may  be  used  for  payments  under  this 
part.  However,  no  "per-person"  limit  on 
payments  shall  apply  nor  shall  there  be 
a  gross  revenue  test  as  a  condition  of 
payment  for  a  person  or  entity. 

(b)  No  person  shall  receive  a  payment 
under  this  part  except  upon  a  properly 
completed  application  properly 
submitted  to  the  Farm  Service  Agency 
during  the  signup  period  aimounced  by 
the  Secretary. 

§  141 1 .402    Offsets  and  assignments; 
powers  of  attorney. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  any  payment  or 
portion  thereof  to  any  person  shall  be 
made  without  regard  to  questions  of  title 
under  State  law  and  without  regard  to 
any  claim  or  lien  against  the  crop,  or 
proceeds  thereof,  in  favor  of  the  owner 
or  any  other  creditor  except  agencies  of 
the  U.S.  Government.  The  regulations 
governing  offsets  and  withholdings 
found  at  part  1403  of  this  chapter  shall 
be  applicable  to  contract  payments. 

(b)  Any  producer  entitled  to  any 
payment  may  assign  any  payments  in 
accordance  with  regulations  governing 
assignment  of  payment  found  at  part 
1404  of  this  chapter. 

(c)  In  those  instances  in  which,  prior 
to  the  issuance  of  this  part,  a  producer 
has  signed  a  power  of  attorney  on  an 
approved  FSA-211  for  a  person  or 
entity  indicating  that  such  power  shall 
extend  to  "all  above  programs",  without 
limitation,  such  power  will  be 
considered  to  extend  to  this  program 
unless  by  June  22,  2000  the  person 
granting  the  power  notifies  ihe  local 
FSA  office  for  the  control  county  that 
tjie  grantee  of  the  power  is  not 
authorized  to  handle  transactions  for 
this  program  for  the  grantor. 

PART  1427— COTTON 

5.  The  authority  citation  for  7  CFR 
part  1427  is  revised  to  read  as  follows: 

Authority:  7  U.S.C.  7231-7235-7237;  15 
U.S.C.  714b  and  714c;  sec.  813  of  Pub.  L. 
106-78.  113  Stat  1182;  and  sec.  104.  Pub.  L. 
106-113. 

6.  In  §  1427.25  revise  paragraphs 
{c){l)(ii).  (c)(2),  (d)(1)  introductory  text, 
(d)(2)(i).  (d)(3)(ii).  and  (0(2)(ii)  to  read  as 
follows: 

§  1 427.25  Determination  of  the  prevailing 
worid  market  price  and  the  adjusted  worid 
price  for  upland  cotton. 

***** 

(c)*   •   * 
(D*  *  ' 


(ii)  The  average  price  of  M  1%2  inch, 
leaf  3,  (micronaire  3.5  through  3.6  and 
4.3  through  4.9,  strength  26.5  through 
28.4  grams  per  tex,  length  uniformity  81 
percent)  cotton  as  quoted  each  Thursday 
in  the  designated  U.S.  spot  markets. 
*         *         *         *         « 

(2)  The  price  determined  in 
accordance  with  paragraph  (c)(1)  of  this 
section  shall  be  adjusted  to  reflect  the 
price  of  Strict  Low  Middling  (SLM)  1',  ib 
inch,  leaf  4,  (micronaire  3.5  through  3.6 
and  4.3  through  4.9.  strength  26.5 
through  28.4  grams  per  tex.  length 
uniformity  81  percent)  cotton  (U.S.  base 
quality)  by  deducting  the  difference,  as 
announced  by  CCC,  between  the 
applicable  loan  rate  for  a  crop  of  upland 
cotton  for  M  1%2  inch,  leaf  3, 
(micronaire  3.5  through  3.6  and  4.3 
through  4.9,  strength  26.5  through  28.4 
grams  per  tex,  length  uniformity  81 
percent)  cotton  and  the  loan  rate  for  a 
crop  of  upland  cotton  of  the  U.S.  base 
quality. 
***** 

(d)  *   *   * 

( 1 )  If  the  difference  between  the 
average  price  quotations  for  the  U.S. 
Memphis  territory  and  the  Cdifomia/ 
Arizona  territory  as  quoted  for  M  1%2 
inch  cotton  C.I.F.  northern  Europe  and 
the  average  price  of  M  1%2  inch,  leaf  3, 
(micronaire  3.5  through  3.6  and  4.3 
through  4.9,  strength  26.5  through  28.4 
grams  per  tex,  length  uniformity  81 
percent)  cotton  as  quoted  each  Thursday 
in  the  designated  U.S.  spot  markets  for 
any  week  is: 
***** 

(2)*    *    * 

(i)  May  use  the  available  northern 
Europe  quotation  to  determine  the 
difference  between  the  average  price 
quotations  for  the  U.S.  Memphis 
territory  and  the  California/ Arizona 
territory  as  quoted  for  M  1%2  inch, 
cotton  C.I.F.  northern  Europe  and  the 
average  price  of  M  1 V32  inch,  leaf  3, 
(micronaire  3.5  through  3.6  and  4.3 
through  4.9,  strength  26.5  through  28.4 
grams  per  tex,  length  uniformity  81 
percent)  cotton  as  quoted  each  Thursday 
in  the  designated  U.S.  spot  markets  for 
that  week,  or 
***** 

(3)  *   *   * 

(ii)  the  average  price  of  M  IV32  inch, 
leaf  3,  (micronaire  3.5  through  3.6  and 
4.3  through  4.9,  strength  26.5  through 
28.4  grams  per  tex,  length  uniformity  81 
percent)  cotton  as  quoted  in  the 
designated  U.S.  spot  markets,  that  week 
will  not  be  taken  into  consideration. 
***** 

(0*  *  * 

(2)*    *    * 


(ii)  The  difference  between  the 
applicable  loan  rate  for  a  crop  of  upland 
cotton  for  M  1  Viz  inch,  leaf  3, 
(micronaire  3.5  through  3.6  and  4.3 
through  4.9,  strength  26.5  through  28.4 
grams  per  tex.  length  uniformity  81 
percent)  cotton  and  the  loan  rate  for  a 
crop  of  upland  cotton  for  SLM  1 '  ,.. 
inch,  leaf  4.  (micronaire  3.5  through  3.6 
and  4.3  through  4.9.  strength  26.5 
through  28.4  grams  per  tex.  length 
uniformity  81  percent)  cotton. 
***** 

7.  Add  subpart  F  to  7  CFR  part  1427 
to  read  as  follows: 

Subpart  F— Cottonseed  Payment 
Program 

Sec. 

1427.1100  Applicability. 

1427.1101  Administration. 

1427.1102  Definitions 

1427.1103  Eligible  cottonseed 

1427.1 104  Eligible  first  handlers. 

1427.1105  Payment  application 

1427.1106  Total  available  program  funds. 

1427.1107  .Applicant  payment  quantity. 

1427.1108  Total  payment  quantity. 

1427.1109  Payment  Rate. 

1427.1110  Payment  calculation  and  form. 

1427.1111  Liability  of  first  handler. 


§1427.1100    Applicability. 

(a)  The  regulations  in  this  subpart  are 
applicable  to  the  1999  crop  of 
cottonseed.  These  regulations  set  forth 
the  terms  and  conditions  under  which 
the  Commodity  Credit  Corporation 
(CCC)  shall  provide  payments  to  first 
handlers  who  have  applied  to 
participate  in  the  cottonseed  payment 
program  in  accordance  with  section 
104(a)  of  the  Omnibus  Consolidated 
Appropriations  Act.  2000  (Public  Law 
106-113).  Additional  terms  and 
conditions  may  be  set  forth  in  the 
payment  application  that  must  be 
executed  by  participants  to  receive 
cottonseed  payments. 

(b)  Payments  shall  be  available  only 
for  cottonseed  produced  and  ginned  in 
the  United  States. 

§1427.1101     Administration. 

(a)  The  cottonseed  payment  program 
shall  be  administered  under  the  general 
supervision  of  the  Executive  Vice 
President.  CCC  (Administrator.  FSA).  or 
a  designee  and  shall  be  carried  out  by 
FSA's  Kansas  City  Management  Office 
(KCMO)  and  Price  Support  Division 
(PSD). 

(b)  The  KCMO  and  PSD 
representatives  and  employees  thereof 
do  not  have  the  authority  to  modif\-  or 
waive  any  of  the  provisions  of  the 
regulations  of  this  subpart. 

(c)  No  provision  or  delegation  herein 
to  KCMO  or  PSD  shall  preclude  the 
Executive  Vice  President.  CCC.  or  a 
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(iesigne*!.  from  dBtermining  anv 
question  arising  und«>r  the  program  or 
from  reversing  or  modifying  anv 
determination  made  bv  KCMO  or  FSI) 

(d)  The  Kxecutive  Vice  President. 
C.C.V..  or  a  designee,  may  authorize 
KCMO  or  PSD  to  waive  or  modify 
deadlines  and  other  iion-statutorv 
program  retjuirements  in  c:ases  where 
lateness  or  failure  to  meet  such  other 
requirements  do  not  affect  adversely  the 
operation  of  the  cottonseed  payment 
program.  The  Kxecutive  Vice  President 
may  suspend  the  program  should  cause 
to  do  so  appear  as  a  rt^sult  of  a  public; 
rulemaking  or  otherwise. 

(e)  A  representative  of  CC^t^  mav 
execute  cottonseed  payment  program 
apphcations  and  related  documents 
only  undtif  the  terms  and  conditions 
determined  and  announced  bv  (X.i. 

(D  Payment  applications  and  related 
documents  not  e\i>i  uted  in  aicordance 
with  the  terms  and  conditions 
determined  and  announced  by  CC.C. 
including  any  purported  execution  prior 
to  the  (late  authorized  by  CCC.  shall  be 
tuill  and  void 

(g)  The  Deputy  Adiiunistrator  fi>r 
Farm  Programs.  FSA.  may  waive  or 
modify  non-statutory  deadlines  and 
other  mm-statutorv  program 
requirements  m  (  ases  where  lateness  or 
failure  to  meet  such  other  program 
recjuiremenis  does  not  adversely  affect 
the  operation  of  the  cottonseed  payment 
program 

(h)  This  subpart  shall  be  administered 
only  to  the  extent  that  it  is  determined 
by  the  Kxecutive  Vice  President.  C;CC, 
that  It  is  lawful  and  appropriate  to 
commit  funds  to  the  program  from 
sources  specifically  identified  in  the 
authorizing  legislation 

§1427.1102     Definitions. 

The  definitions  set  forth  in  this 
section  shall  be  appli(  able  for  purposes 
of  administering  the  IW*)  cottonseed 
payment  program  The  terms  applied  in 
t?t?  1427  :i,  1427  ."S^.  .iiid  1427  102  shall 
b(>  applu  <ible  to  this  subp.irt 

dottonsft'ii  means  the  seed  from  .iiu 
y.inetv  of  upl.ind  i otton  .ind  extra  lung 
stajile  (KI.S)  ( ottnn  produt  ed  aiu\ 
ginned  in  the  I'liited  States. 

dm  means  a  person  |i  c  ,  an 
individual.  p<irtiiership.  association. 
c;orporation.  (  oopc^rative  marketing 
associatiDii.  est.ite.  trust.  State  or 
politic  al  subdi\ision  or  agenc  \  theriMit. 
or  othiir  leg.tl  entity)  th<it  remnves 
t:ottonseed  from  c;otlon  lint  in 
commerc  ial  ((uantities  as  delermined  bv 
CCC 

S'luuhfr  ()/  /)(i/('s  means  the  .ibsniute 
number  of  ginned  (  ollon  bales  based  on 
individual  bale  weighty  unad)usted  to  .i 
uniform  bale  weight 


Olympic  average  means  the  average 
for  the  stated  period  after  excluding  the 
highest  and  lowest  values. 

Ton  means  a  unit  of  weight  cK}ual  to 
2.000  pounds  avoirdupois  (907  18 
kilograms). 

§  1427.1103    Eligible  cottonseed. 

To  be  eligible  for  payments  under  this 
subpart.  cottonstM'd  must: 

(a)  Have  been  grown  in  the  United 
States  during  the  1999-crop  production 
period. 

(b)  Have  been  ginned  by  the  applicant 
from  1999-crop  cotton. 

(c)  Not  have  been  destroyed  or 
damaged  by  fire,  flood,  or  other  events 
siic:h  that  its  loss  or  damage  was 
compen.sated  by  othc^r  loc;al.  State,  or 
Federal  government  or  private  or  public 
insurance  or  disaster  relief  payments. 

§  1427.1104    Eligible  first  handlers. 

(a)  For  the  purpose  of  this  subpart,  an 
eligible  first  handler  of  cottonseed  shall 
be  a  gin  that  ginned  1999-crop  cottcm. 

(b)  Applicants  must  c:omply  with  the 
terms  and  conditions  set  forth  in  this 
subpart  and  instructions  issued  by  C.C.C 
and  sign  and  submit  an  accurate,  h'gible 
and  complete  Cottonseed  Payment 
Program  Application/C.»!rtific;ation. 

(c)  /Vpplicants  must  agree  to  share  any 
payment  received  with  the  producer  of 
the  iiitton  that  was  the  basis  of  the 
payment  to  the  extent  that  the  effect  of 
low  cottonseed  pric;es  was  borne  by  the 
produc:er  rather  than  the  gin.  To  the 
extent  that  such  funds  will  go  to 
individual  producers,  those  funds  will 
be  ( onsidered  to  have  been  received  by 
the  applicant  on  behalf  of  suc:h 
proc1uc;ers 

§1427.1105    Payment  application. 

|a)  Payments  in  accordance  with  this 
subpart  shall  be  made  available  to 
eligible  first  handlers  of  cottonseed 
based  on  information  provided  on  a 
Cottimseed  Payment  Program 
.Application  Certification. 

('))  Payment  .ipplications  must  be 
received  within  the  program  applic;ation 
period  announced  by  IT.C.  Applications 
received  after  such  applii:ation  period 
will  not  be  .ic  (  epted  for  payment 

(c  )  Cdttiinseed  I'ayment  Program 
Applic  ationCertific  ations  may  be 
obtained  from  the  (.'.(.T-  as  announcc^d  by 
news  release.  In  order  to  participate  in 
the  program  authorized  liv  this  subpart, 
first  handlers  of  cuttonseed  must 
execute!  the  Cottonseed  Payment 
Program  Applic;ation/Certification  and 
forward  the  original  according  to 
.iiiiinuiK  ed  instruc  tions 

§  1427.1106    Total  available  program  funds. 

The  total  available  program  fund  shall 
be  determined  bv  CCC  based  on  the 


funds  available  under  secrtion  802  of 
Public  Law  106-78  (excluding  any 
funds  authorized  to  c:arry  out  title  IX  of 
Public  Law  106-78)  and  under  section 
nil  of  Public  Law  105-277  not 
otherwise  needed  to  fully  implement 
those  sections. 

§  1 427.1 1 07    Applicant  payment  quantity. 

(a)  The  applicant's  payment  quantity 
of  cottonseed  will  be  determined  by 
CCC  based  on  the  eligible  number  of 
ginned  cotton  bales  and  cotton  lint 
weight  indicated  on  the  Cottonseed 
Payment  Application/Certification  and/ 
or  obtained  by  from  the  Agricultural 
Marketing  .Service. 

(b)  The  applicant's  payment  quantity 
of  cottonseeci  shall  be  calculated  by 
multiplying: 

(1)  The  applicant's  eligible  weight  of 
lint,  in  tons,  for  which  payment  is 
requested,  as  approved  by  CCC.  by 

(2)  1.59  (the  1994-98  Olympic  average 
ratio  of  estimated  pounds  of  cottonseed 
per  pound  of  ginned  cotton  lint). 

§  1427.1 108    Total  payment  quantity. 

(a)  The  total  quantity  of  1999-crop 
cottonseed  produced  in  the  United 
States  is  eligible  for  payment  under  this 
subpart.  The  total  payment  quantity  of 
cottonseed  will  be  the  total  of  eligible 
quantities  of  cottonseed  for  which 
applications  for  payment  are  received 
within  the  application  pc^riod 
announced  by  CQ]C. 

(b)  The  total  payment  quantity  of 
cottonseed  shall  be  calculated  by 
multiplying: 

(1)  The  eligible  weight  of  cotton  lint, 
in  tons,  for  whic:h  payment  is  requested 
by  all  applicants,  as  approved  by  C('C. 

by 

(2)  1..S9  (the  1994-98  Olympic  average 
ratio  of  estimated  pounds  of  cottonseed 
per  pound  of  ginned  cotton  lint). 

§  1 427.1 1 09    Payment  rate. 

The  payment  rate  (dollars  per  ton)  for 
the  purpose  of  c:alculating  payments 
made  available  in  accordanc:e  with  this 
subpart  shall  be  determined  by  CCC  by 
dividing  the  total  available  program 
funds,  as  determined  by  C("C.  by 

(a)  The  higher  of: 

(1 1  The  total  payment  quantity,  or 

(2)  The  total  quantity  of  1999-crop 

c:ottonseed.  as  estimated  by  CCX-.  or  by 

(b)  A  quantity  of  cottonseed 
determined  by  CCC  to  provide 
applicants  with  payments  at  a  level 
consistent  with  the  statutory  objectives. 

§1427.1110    Payment  calculation  and  form. 

(a)  Payments  in  accordance  with  this 
subpart  shall  be  determined  for 
individual  applicants  by  multiplying: 

(1)  The  payment  rate,  determined  in 
accordance  with  «?  1427.1109.  by 


(2)  The  eligible  payment  quantity  of 
the  applicant,  determined  in  accordance 
with  §1427.1107. 

(b)  After  receipt  of  the  application  for 
payment,  together  with  required 
supporting  documents.  CCC  will  issue 
payments  to  the  applicant,  at  the  option 
of  the  applicant,  to  the  applicant's  mail 
address  or  by  electronic  deposit  to  the 
applicant's  account. 

§  1 427.1 1 1 1     Liability  of  first  tiandler. 

(a)  If  a  first  handler  makes  any 
fraudulent  representation  in  obtaining  a 
cottonseed  payment,  such  payment 
shall  be  refunded  upon  demand  by  CCC. 
The  first  handler  shall  be  liable  for  the 
amount  of  the  payment  and  applicable 
interest  on  such  payment,  as  determined 
by  CCC. 

(b)  Persons  executing  a  joint  payment 
application  will  be  jointly  and  severally 
liable  for  any  program  violation, 
ineligibility,  or  refund  due  CCC,  and 
each  such  person  shall  be  and  remain 
liable  for  the  repayment  of  the  entire 
payment  of  any  amount  due  to  CCC 
until  the  payment  is  fully  repaid, 
without  regard  to  such  person's  claimed 
share  in  the  cottonseed  payment. 

(c)  If  the  payment  recipient  is 
suspected  by  CCC  to  have  knowingly: 
adopted  any  scheme  or  device  to  defeat 
the  purposes  of  this  program;  made  any 
fraudulent  representation;  or 
misrepresented  any  fact  affecting  a 
determination  under  this  application. 
CCC  will  notify  the  appropriate 
investigating  agencies  of  the  United 
States  and  take  steps  as  deemed 
necessarv'  to  protect  the  interests  of  the 
government. 

(d)  If  the  payment  applicant  receives 
a  payment  in  excess  of  the  entitled 
payment,  the  applicant  shall  refund  to 
CCC  an  amount  equal  to  the  excess 
payment,  plus  interest  thereon,  as 
determined  by  CCC. 

(e)  From  the  date  of  the  payment 
application  until  the  earlier  of  three 
years  after  the  date  of  the  application  or 
July  31,  2003,  the  applicant  shall  keep 
records  and  furnish  such  information 
and  reports  relating  to  the  application  as 
may  be  requested  by  CCC.  After  that 
time,  destruction  of  records  shall  be  at 
the  party's  own  risk.  CCC  may  require 
the  retention  of  the  records  for  a  longer 
period  of  time  as  the  need  arises.  Such 
records  shall  be  available  at  all 
reasonable  times  for  an  audit  or 
inspection  by  authorized  representatives 
of  CCC,  the  United  States  Department  of 
Agriculture,  or  the  Comptroller  General 
of  the  United  States.  Failure  to  keep,  or 
make  available,  such  records  mav  result 
in  refund  to  CCC  of  all  payments 
received,  plus  interest  thereon,  as 
determined  by  CCC. 


(f)  Unless  otherwise  approved  by 
CCC,  no  Member  or  Delegate  of 
Congress  or  Resident  Commissioner 
shall  be  admitted  to  any  share  or  part  of 
payments  provided  under  this  program 
or  to  any  benefit  to  arise  therefrom, 
except  that  this  provision  shall  not  be 
construed  to  extend  to  their  interest  in 
any  incorporated  company,  if  the 
payment  is  for  the  general  benefit  of 
such  company,  or  to  any  benefit  in 
which  it  is  determined  lay  CCC  such 
person's  interest  is  that  of  a  producer  of 
cotton. 

8.  Add  subpart  G  to  7  CFR  Part  1427 
to  read  as  follows: 

Subpart  G— Extra  Long  Staple  (ELS)  Cotton 
Competitiveness  Payment  Program 

Set  . 

1427.1200  Applicability. 

1427.1201  Administration. 

1427.1202  Definitions. 

1427.1203  Eligible  ELS  cotton. 

1427.1204  Eligible  domestic  users  and 
exporters. 

1427.1205  ELS  Cotton  Domestic  User/ 
Exporter  Agreement. 

1427.1206  Form  of  pa\Tnent. 

1427.1207  Payment  rate. 

1427.1208  Payment, 

Subpart  G— Extra  Long  Staple  (ELS) 
Cotton  Competitiveness  Payment 
Program 

§1427.1200    Applicability. 

(a)  Except  as  specified  by  CCC.  the 
regulations  in  this  subpart  are 
applicable  to  the  period  beginning  June 
8,  2000,  unless  the  Executive  Vice 
President.  CCC,  shall  apply  the 
regulations  to  an  earlier  period,  but  not 
earlier  than  October  1.  1999.  consistent 
with  the  authorizing  statute.  These 
regulations  set  forth  the  terms  and 
conditions  under  which  CCC  shall  make 
payments,  in  the  form  of  commodity 
certificates  or  cash,  to  eligible  domestic 
users  and  exporters  of  extra  long  staple 
(ELS)  cotton  who  have  entered  into  an 
ELS  Cotton  Domestic  User/Exporter 
Agreement  with  CCC  to  participate  in 
the  ELS  cotton  competitiveness 
payment  program  in  accordance  with 
section  136A(c)  of  the  Federal 
Agriculture  Improvement  and  Reform 
Act  of  1996  (Pub.  L.  104-127). 

(b)  During  the  effective  period  of  these 
regulations.  CCC  may  issue  marketing 
certificates  or  cash  payments  to 
domestic  users  and  exporters,  at  the 
option  of  the  recipient,  in  accordance 
with  this  subpart  in  any  week  following 
a  consecutive  4-week  period  in  which:_ 

(1)  The  lowest  adjusted  Wednesday 
through  Tuesday  average  price 
quotation  for  foreign  growths  (LFQ).  as 
quoted  for  ELS  cotton,  delivered  C.I.F. 
(cost,  insurance  and  freight)  Northern 


Europe  is  less  than  the  Wednesday 
through  Tuesday  adjusted  average 
domestic  spot  price  quotation  for  U.S. 
Pima  cotton,  grade  3.  staple  44. 
micronaire  3.5  or  higher,  uncompressed. 
F.O.B.  warehouse;  and 

(2)  The  LFQ.  determined  in 
accordance  with  §  1427.1207.  is  less 
than  134  percent  of  the  current  crop 
year  loan  level  for  the  ELS  cotton  grade 
3.  staple  44.  micronaire  3.5  or  higher. 

(c)  Additional  terms  and  conditions 
may  be  set  forth  in  the  ELS  Cotton 
Domestic  User/Exporter  Agreement, 
which  must  be  executed  by  the 
domestic  user  or  exporter  in  order  to 
receive  such  payments. 

(d)  Forms  that  are  used  in 
administering  the  ELS  cotton 
competitiveness  payment  program  shall 
be  prescribed  by  CCC. 

§1427.1201     Administration. 

(a)  The  ELS  cotton  competitiveness 
payment  program  shall  be  administered 
under  the  general  super\-ision  of  the 
Executive  Vice-President.  CCC 
(Administrator.  FSA).  or  a  designee  and 
shall  be  carried  out  bv  FSA's  Kansas 
City  Commodity  Office  (KCCO)  and 
Kansas  Citv  Management  Office 
(KCMO). 

(b)  The  KCCO  and  KCMO.  and 
representatives  and  employees  thereof, 
do  not  have  the  authority  to  modif\-  or 
waive  any  of  the  provisions  of  the 
regulations  of  this  subpart. 

(c)  No  provision  or  aelegation  herein 
to  KCCO  or  KCMO  shall  preclude  the 
Executive  Vice  President.  CCC.  or  a 
designee,  from  determining  any 
question  arising  under  the  program  or 
from  reversing  or  modif\-ing  anv 
determination  made  by  KCCO  or  KCMO. 

(d)  The  Executive  Vice  President, 
CCC,  or  a  designee,  may  authorize 
KCCO  or  KCMO  to  waive  or  modif\' 
non-statutor>-  deadlines  and  other  non- 
statutorv'  program  requirements  in  cases 
where  lateness  or  failure  to  meet  such 
other  requirements  do  not  affect 
adversely  the  operation  of  the  ELS 
cotton  competitiveness  pa\ment 
program.  In  addition,  the  Executive  Vice 
President  may  suspend  the  program  to 
the  extent  that  cause  to  do  so  may 
appear  as  a  result  of  a  public  rulemaking 
or  otherwise. 

(e)  A  representative  of  CCC  may 
execute  ELS  cotton  competitiveness 
payment  program  payment  applications. 
ELS  Cotton  Domestic  User/Exporter 
Agreements  and  related  documents  only 
under  the  terms  and  conditions 
determined  and  announced  bv  CCC. 

(f)  Payment  applications.  ELS  Cotton 
Domestic  User/Exporter  Agreements 
and  related  documents  not  executed  in 
accordance  with  the  terms  and 
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conditions  determined  and  dnnonnccd 
by  CCC  including  anv  purported 
execution  prior  to  the  date  authorized 
by  CX.V,.  shall  be  null  and  void 

(g)  This  [urogram  shall  onlv  be 
administered  to  the  extent  that  it  is 
determined  bv  the  Executive  Vice 
President.  C.VX'..  that  it  is  lawful  and 
appropriate  to  (iinunit  funds  to  this 
program  from  ihost!  sources  specificallv 
identified  as  the  funding  source  in  the 
authorizing  legislation. 

§1427.1202     Definitions. 

The  definitions  set  forth  in  this 
section  shall  be  applii  able  for  all 
purposes  of  program  adnunistration 
The  terms  defined  m  *)«}  1427. ;J  aiui 
1427  r<2  of  this  part  and  part  141:<  of  this 
chapter  shall  <dso  he  applic  able 

.^iljustril  spot  piK  I'  means  the  spot 
price  adjusted  to  reflect  any  lai;k  of  data 
for  grade  3  or  staple  44  to  make  the 
adjusted  spot  pru  e  ( omparable  to  a  spot 
price  assuming  grade  .\  and  staple  44    If 
grade  3  spot  prii  e  data  arc  not  avadable. 
spot  prices  for  grade  2.  grade  1.  or  grade 
4  will  be  used  and  will  he  .'<ljusted  bv 
the  average  different  ••  between  spot 
prices  for  grade  A  and  thosf  for  gradi'  2. 
grade  1  or  grade  4.  as  the  c.isf  mav  be. 
over  the  available  observations  during 
the  previous  12  months    If  spot  pri(  t's 
for  staple  44  .in-  not  .ivaii.iblc,  spot 
prices  for  staple  41)  mav  be  used  and 
will  he  adjusted  bv  the  average 
different  f  between  spot  prices  for  staple 
44  and  those  for  staple  4t)  over  the 
available  observ.itions  tiuring  ttie 
previous  1 2  months 

Bull'  oprninii  means  the  remov.il  of 
the  bagging  ami  ties  from  a  b.ije  nf 
eligible  HI..S  I  ottoii  in  the  normal 
opening  area.  iiiimedi.iteK  prior  to  use. 
bv  a  manufat  turer  in  .i  builtling  or 
t  (lUei  tion  of  Iniiliiings  where  the  <  iittoii 
III  the  bale  will  he  usetl  in  the 
continutHis  process  of  uianutat  tiiniig 
raw  t  titton  into  c:ottoii  products  in  the 
Unitt'd  .States. 

('onsumption  means,  the  use  of 
eligible  I11..S  (  ottoll  b\  .1  (loiIiestK    User 
in  the  mamitacture  in  the  I  niteii  .Slates 
of  KL.S  cotton  priuliu  ts 

dotton  prixliK  t  means  am  proilut  t 
(  ontainiiig  i  otion  fibers  that  result  fnnu 
tbe  use  ot  an  eligible  ti.ile  of  l.i.S  i  iittnii 

in  manufat  turing 

I'.itrmtt  shipiiifiit  /'ill  r  me. Ills.  (innii.L; 
the  perioil  in  whit  h  two  il  iiU  pru  e 
quotations  ,ire  av.iil.ibje  for  the  l.t'Q  fur 
the  foreign  growth  (juoteil  (    I  !• 
Northern  luirope.  the  pru  e  tiuotation  lor 
( otton  for  shipment  no  later  than 
August  September  of  the  current 
calenthir  ve<ir 

Fonvanl  'ihipiiimt  pruf  means, 
tluring  the  period  in  whiih  two  tlaiU 
pri(  e  (luot.itions  are  av.iilable  tor  the 


l.FQ  for  foreign  growths  quoted  C.l.F. 
Northern  Kurope.  the  pric:e  quotation  for 
cotton  for  shipment  no  earlier  than 
October'Novemher  of  the  current 
calendar  year 

LFQ  means,  during  the  period  in 
which  onlv  one  daily  price  quotation  is 
available  for  the  growth,  the  lowest 
average  for  \\w  pretieding  Wednosday- 
throiigh-Tuesday  week  of  the  price 
quotations  for  foreign  growths  of  ELS 
I Dtton.  quoted  C.l.F  Northern  Europe, 
after  each  respective  average  is  adjusted 
for  ipialitv  differences  between  the 
respective  foreign  growth  and  l'  S 
Pima,  grade  3,  staple  44.  micronaire  3. .5 
anil  higher,  provided  that  the  lowest 
adjusted  quotation  bfUHimes  the  LFQ 
after  it  is  further  adjusted  to  refiect  the 
estimated  cost  of  transportation  between 
,m  .ivtTage  US  location  and  northern 
Europe. 

1 1 1  Currt'nt  II'Q  means  the  a\  erage  for 
the  preceding  VVednestlay  through 
Tuesday  of  the  t  urrent  shipment  prices 
for  the  lowest  adjusted  foreign  growth. 
(IF  Northern  Europe 

(2)  Forwani  LFQ  means  the  average 
tor  the  pre<  eding  U'ednesdav  through 
Tuesilav  of  the  forward  shipment  prices 
for  the  lowest  adjusted  foreign  growth 
iiuoteil  (IF  Northern  Europe. 

Spot  pncf  means  the  VVednesday- 
I'liesilav  weekly  average  of  the  liomestic 
spot  pri(  es  re()orted  by  the  .^grii  ultural 
M.irketing  .Servic  e.  USDA.  for  I'.S 
Pima,  gratie  .i.  staple  44.  micronaire  3.5 
or  higher,  uru  (impressed,  F.O.B. 
w.irebou  .e.  for  the  San  loacjuin  and 
Desert  Southwest  markets  When  both 
S,in  joatiuin  Valley  and  Desert 
Southwest  spot  quotations  are  a\ailable. 
the  1 1  S  quotation  will  be  the  average  of 
the  two  (luotatioiis   If  only  one 
quotation  IS  available,  that  quotation 
will  be  us(?d. 

§  1427.1203     Eligible  ELS  conon. 

|a)  For  the  purposes  of  this  subpart, 
eligible  EL.S  (  iiltoll  IS  domestit  all\ 
produced  baled  ELS  cotton  that  is — 

( 1 )  ()peiu>d  by  an  eligible  tlomestii 
user  on  or  .ifter  ( )t  tober  1.  14»i').  or. 

(2)  E\[)ortetl  by  <in  eligible  exporter  on 
or  .ifter  ( )(  lober  1.  14M4.  during  a 
\Ve(iiit'sii,i\  through  Tuesday  period  in 
whit  h  a  payment  rate.  diMermined  in 

.It  (  ortlaiK  e  with  (*  1427  12(17,  is  in 
effet  t.  anil  that  meets  the  requirements 
of  paragraphs  (b!  and  (c)  of  this  section; 

(b)  Eligible  ELS  cotton  must  be 
either- 

(1)  Ualetl  lint,  UK  hiding  baled  lint 
I  lassified  bv  I'SDA's  Agricultural 
Marketing  Service  as  Below  tirade: 

(2)  Loose. 

{.\\  Semi-prot cssed  motes  th.it  are  of 
a  iiualitv  suitablt!,  without  further 


processing,  for  spinning,  papermaking 
OT  bleaching; 

(4)  Reginned  (processed)  motes. 

(c)  Eligible  ELS  cotton  must  not  be — 

(1)  ELS  Cotton  with  respect  to  which 
a  payment,  in  acc:ordance  with  the 
provisions  of  this  subpart,  has  been 
made  available; 

(2)  Imported  ELS  cotton; 

(3)  Raw  (unprocessed)  motes; 

(4)  Semi-processed  motes  that  are  not 
of  a  quality  suitable,  without  further 
processing,  for  spinning,  papermaking 
or  bleaching; 

[5]  Textile  mill  wastes;  or 
(6)  Semi-processed  or  reginned 
(processed)  motes  that  have  been 
blended  with  textile  mill  waste  or  otht?r 
fibeis, 

§  1427.1204    Eligible  domestic  users  and 
exporters. 

(a)  For  the  purposes  of  this  subpart, 
the  following  persons  shall  be 
considered  to  be  eligible  domestic  users 
and  exporters  of  ELS  cotton: 

(1)  A  person  regularly  engaged  in  the 
business  of  opening  bales  of  eligible  ELS 
cotton  for  the  purpose  of  manufacturing 
such  cotton  into  cotton  produc:ts  in  the 
United  States  ("domesfic  user"),  who 
has  entered  into  an  agreemt^nl  with  r,C(" 
to  participate  in  the  ELS  cotton 
competitiveness  payment  program:  or 

(2)  A  person,  including  a  producer  or 
a  i:ooperative  marketing  association 
approved  in  accordance  with  part  1425 
of  this  chapter,  regularly  cmgaged  in 
selling  eligible  ELS  cotton  for 
exportation  from  the  I'nited  Stat(.>s 
('exporter"),  who  has  entered  into  an 
.igreement  with  CCC  ttj  participate  in 
the  ELS  cotton  t ompetitiveness 
(layrnent  program 

(b)  Applications  for  payment  in 
acc:ordance  with  this  subpart  mu.st 
contain  documentation  requirinl  by  the 
provisions  of  the  ELS  Clotton  Dtmiestic 
User/Exporter  Agreement  and 
instructions  issued  by  CCC 

§  1 427.1 205    ELS  Cotton  Domestic  User/ 
Exporter  Agreement. 

(a)  Payments  in  accordance  with  this 
subpart  shall  he  made  available  to 
t^ligible  domestic  users  and  exporters 
who  have  entered  into  an  ELS  Cotton 
Domestic  I 'ser/Exporter  Agreement  with 
CCC  and  who  have  complied  with  the 
terms  and  conditions  set  forth  in  this 
subpart,  the  ELS  Cotton  Domestic  User/ 
Exporter  Agreement  and  instructions 
issued  by  (;CC. 

(b)  ELS  Cotton  Domestic  User/ 
Exporter  Agreemtmts  may  be  obtained 
from  the  Cotton  and  Rice  Branc;h. 
Warehouse  Contract  Division.  Kansas 
City  Commodity  Office.  P  Q.  Box 
419205.  Kansas  City,  Missouri  64141- 
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6205.  Telephone  requests  for  copies  of 
the  agreement  will  be  accepted  at  (816) 
926-6662.  In  order  to  part^icipate  in  the 
program  authorized  by  this  subpart, 
domestic  users  and  exporters  must 
execute  the  ELS  Cotton  Domestic  User/ 
Exporter  Agreement  and  forward  the 
original  and  one  copy  to  KCCO. 

§  1 427.1 206    Form  of  payment. 

Payments  in  accordance  with  this 
subpart  shall  be  made  available  in  the 
form  of  commodity  certificates  issued  in 
accordance  with  part  1470  of  this 
chapter,  or  in  cash,  at  the  option  of  the 
participant,  as  determined  and 
aimounced  by  CCC. 

§1427.1207    Payment  rate. 

(a)  The  payment  rate  for  purposes  of 
calculating  the  payments  made  in 
accordance  with  this  subpart  shall  be 
determined  as  follows: 

(1)  Begirming  the  Tuesday  following 
August  1  and  ending  the  week  in  which 
the  current  LFQ  and  the  forward  LFQ 
may  first  become  available,  the  payment 
rate  shall  be  the  difference  between  the 
U.S.  Pima  spot  price  and  the  LFQ  in  the 
fourth  week  of  a  consecutive  4-week 
period  in  which  the  U.S.  Pima  spot 
price  exceeded  the  LFQ  each  week,  and 
the  LFQ  was  less  than  134  percent  of  the 
current  crop  year  loan  level  for  U.S. 
Pima  cotton,  grade  3,  staple  44. 
micronaire  3.5  or  higher  in  all  weeks  of 
the  4-week  period;  and 

(2)  Begirming  the  Wednesday  through 
Tuesday  week  after  the  week  in  which 
the  ciurent  LFQ  and  the  forward  LFQ 
may  first  become  available  and  ending 
the  Tuesday  following  July  31,  the 
payment  rate  shall  be  the  difference 
between  the  U.S.  Pima  spot  price  and 
the  current  LFQ  in  the  fourth  week  of 

a  consecutive  4-week  period  in  which 
the  U.S.  Pima  spot  price  exceeded  the 
current  LFQ  each  week,  and  the  current 
LFQ  was  less  than  1 34  percent  of  the 
curreut  crop  year  loan  level  for  U.S. 
Pima  grade  3,  staple  44,  micronaire  3.5 
or  higher  in  all  weeks  of  the  4-week 
period.  If  the  current  LFQ  is  not 
available,  the  payment  rate  may  be  the 
difference  between  the  U.S.  Pima  spot 
price  and  the  forward  LFQ. 

(b)  Whenever  a  4-week  period  under 
paragraph  (a)  of  this  secrtion  contains  a 
combination  of  LFQ  for  only  for  one  to 
three  weeks  and  current  LFQ  and 
forward  LFQ  only  for  one  to  three 
weeks,  such  as  may  occur  in  the  spring 
when  the  LFQ  price  is  succeeded  by  the 
current  LFQ  and  the  forward  LFQ 
("Spring  transition")  and  at  the  start  of 
a  new  marketing  year  when  the  current 
LFQ  and  the  forward  LFQ  are  succeeded 
by  the  LFQ  ("marketing  year 
transition"),  under  paragraphs  (a)(1)  and 


(a)(2)  of  this  section,  during  both  the 
spring  transition  and  the  marketing  year 
transition  periods,  to  the  extent 
practicable,  the  current  LFQ  in 
combination  with  the  LFQ  shall  be 
taken  into  consideration  during  such  4- 
week  periods  to  determine  whether  a 
payment  is  to  be  issued.  During  both  the 
spring  transition  and  the  marketing  year 
transition  periods,  if  the  ciurent  LFQ  is 
not  available,  the  forward  LFQ  in 
combination  with  the  LFQ  shall  be 
taken  into  consideration  during  such  4- 
week  periods  to  determine  whether  a 
payment  is  to  be  issued. 

(c)  For  purposes  of  this  subpart,  with 
respect  to  the  determination  of  the  U.S. 
Pima  spot  price,  the  LFQ,  the  current 
LFQ  and  the  forward  LFQ: 

(1)  If  daily  quotations  are  not 
avciilable  for  one  or  more  days  of  the  5- 
day  period,  the  available  quotations 
during  the  period  will  be  used; 

(2)  If  the  U.S.  Pima  spot  price  is  not 
available  or  if  none  of  the  LFQ,  current 
LFQ  or  forward  LFQ  is  available,  the 
payment  rate  shall  be  zero  and  shall 
remain  zero  unless  and  until  sufficient 
U.S.  Pima  spot  prices  and/or  LFQ  again 
become  available,  the  U.S.  Pima  spot 
price  exceeds  the  LFQ,  the  current  LFQ 
or  the  forward  LFQ,  as  the  case  may  be, 
and  the  LFQ,  the  current  LFQ,  or  die 
forward  LFQ,  as  the  case  may  be,  is  less 
than  134  percent  of  the  current  crop 
year  loan  rate  for  U.S.  Pima  for  4 
consecutive  weeks. 

(d)  Payment  rates  for  loose,  regiimed 
motes  and  semi-processed  motes  that 
are  of  a  quality  suitable,  without  further 
processing,  for  spirming,  papermaking 
or  bleaching  shall  be  based  on  a 
percentage  of  the  basic  rate  for  baled 
lint,  as  specified  in  the  ELS  Cotton 
Domestic  User/Exporter  Agreement. 

§1427.1208    Payment 

(a)  Payments  in  accordance  with  this 
subpart  shall  be  determined  by 
multiplying: 

(1)  The  payment  rate,  determined  in 
accordance  with  §1427.127.  by 

(2)  The  net  weight  (gross  weight 
minus  the  weight  of  bagging  and  ties) 
determined  in  accordance  with 
paragraph  (b)  of  this  section,  of  eligible 
ELS  cotton  bales  that  are  opened  by  an 
eligible  domestic  user  or  sold  for  export 
by  an  eligible  exporter  during  the 
Wednesday  through  Tuesday  period 
following  a  week  in  which  a  payment 
rate  is  established. 

(b)  For  the  purposes  of  this  subpart, 
the  net  weight  shall  be  determined 
based  upon: 

(1)  For  domestic  users,  the  weight  on 
which  settlement  for  payment  of  the 
ELS  cotton  was  based  ("landed  mill 
weight"); 


(2)  For  regirmed  motes  processed  by 
an  end  user  who  converted  such  motes, 
without  rebaling,  to  an  end  use  in  a 
continuous  manufactiuing  process,  the 
net  weight  of  the  reginned  motes  after 
final  cleaning; 

(3)  For  exporters,  the  shipping 
warehouse  weight  or  the  gin  weight  if 
the  ELS  cotton  was  not  placed  in  a 
warehouse,  of  the  eligible  cotton  imless 
the  exporter  obtains  and  pays  the  cost 
of  having  all  the  bales  in  the  shipment 
reweighed  by  a  licensed  weigher  and 
furnishes  a  copy  of  the  certified 
reweights. 

(c)  For  the  purposes  of  this  subpart, 
eligible  ELS  cotton  will  be  considered — 

(1)  Purchased  by  the  domestic  user  on 
the  date  the  bale  is  opened  in 
preparation  for  consumption;  and 

(2)  Exported  by  the  exporter  on  the 
date  that  CCC  determines  is  the  date  on 
which  the  cotton  is  shipped  for  export. 

(d)  Payments  in  accordance  with  this 
subpart  shall  be  made  available  upon 
application  for  payment  and  submission 
of  supporting  documentation,  including 
proof  of  purchases  and  consimiption  of 
eligible  ELS  cotton  by  the  domestic  user 
or  proof  of  export  of  eligible  ELS  cotton 
by  the  exporter,  as  required  by  the 
provisions  of  the  ELS  Cotton  Domestic 
User/Exporter  Agreement  issued  by 
CCC. 

9.  Revise  7  CFR  part  1439  to  read  as 
follows: 

PART  1439— EMERGENCY  UVESTOCK 
ASSISTANCE 

Subpart  A— General  Provisions 

Sec. 

1439.1  Applicability  and  general  statement. 

1439.2  Administration. 

1439.3  Definitions. 

1439.4  Liens  and  claims  of  creditors. 

1439.5  Assignments  of  payments. 

1439.6  Appeals. 

1439.7  Misrepresentation,  scheme  or 
device. 

1439.8  Refunds  to  CCC;  joint  and  several 
liability. 

1439.9  Cumulative  liability. 

1439.10  Benefits  limitation. 

1439.11  Gross  revenue  limitation. 

1439.12  Maintenance  of  books  and  records. 

Subpart  B— 199&-99  Livestock  Assistance 
Program 

1439.101  Applicability. 

1439.102  Definitions." 

1439.103  Application  process. 

1439.104  County  committee  determinations 
of  general  applicability. 

1439.105  Loss  criteria. 

1439.106  Livestock  producer  eligibility. 

1439.107  Calculation  of  assistance. 

1439.108  Availability  of  funds. 

Subpart  C— Livestock  Indemnity  Program 

1439.201  Applicability. 

1439.202  Administration. 
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14.19.203  Definitions 

14:)^t.204  .Sign-up  pcrKiii 

14.UI.205  fmof  of  loss 

I4J«.206  Iniltimnitv  b-nefits 

1439  207  .XvHilrtbilitv  I'f  fnmls 

14.19. 20H  l.iinit.iticins  i)n  pavnienls. 

Subpart  D— Pasture  Racovary  Program 

14)9  UJl     .Adininistrrttion 

1439. .i02     Definitiiins 

1439.303     (ieneral  d«S(  ription 

1439  304     KligiblH  person.s 

1439  30.S     Eligible  land 

1439  .U)«i     Duratidii  of  i  ontracts 

1439. M)7- 1439  319     | KfstTved  1 

1439  320     Obligations  of  participant. 
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Subpart  A — Gar>«ral  Provisions 

f  1439.1     Applicability  and  ganaral 
statarrMnt. 

(d)  The  regulations  in  this  part  set 
forth  the  terms  and  conditions 
applicable  to  programs  that  may  be 
made  available  to  livestock  producers 
under  various  statutor\'  provisions. 
Unless  otherwise  specified,  the 
regulations  in  this  subpart  shall  apply  to 
all  programs  operated  under  this  part. 

(b)  The  regulations  in  this  part  1439 
in  effect  prior  to  March  17.  1999.  (See 
7  CFR  Parts  1200  to  1599.  revised  as  of 
January  1.  1999)  are  applicable  with 
respect  to  any  emergency  livestock 
assistance  program  that  existed  prior  to 
March  17.  1999.  The  part  1439 
regulatiims  in  effect  on  January-  1.  2000 
(See  7  CFR  Parts  1200  to  1599^  revised 
as  of  lanuarx-  1,  2000)  for  the  Flood 
(Compensation  Program  shall  continue 
to  applv  to  all  pending  or  new  matters 
under  that  program 

(c)  Nothing  in  this  subpart  shall  be 
read  as  to  require  any  expenditure  of 
funds  for  a  program  in  an  overall 
amount  greater  than  that  determined  to 
be  appropriate  by  CCC. 

§  1 439.2    Administration. 

(a)  This  part  shall  be  administered  by 
(X;C  through,  and  as  delegated  to  the 
Deputv  Administrator  for  Farm 
Programs  under  the  general  direction 
and  supervision  of  the  Executive  Vice 
President.  CCC  The  program  shall  be 
carried  out  in  the  field  by  State  and 
countv  committees  of  the  Farm  .Service 
Agency  of  the  U.S.  Department  of 
Agriculture. 

(b)  State  and  cnuntv  committees,  and 
representatives  and  employees  thereof, 
do  not  have  the  authority  to  modify  or 
waive  anv  of  the  provisions  of  the 
regulations  in  this  part,  as  amended  or 
supplemented. 

(c)  The  State  committee  shall  take  any 
action  required  by  this  part  that  has  not 
been  taken  by  the  county  committee. 
The  State  committee  shall  also: 

(1)  Correct,  or  require  a  county 
committee  to  correct,  any  action  taken 
by  such  countv  f:ommittee  that  is  not  in 
accordance  with  this  part;  or 

(2)  Require  a  county  committee  to 
withhold  taking  anv  action  that  is  not  in 
accordance  with  this  part. 

(d)  No  delegation  in  this  section  to  a 
State  or  countv  committee  shall 
preclude  the  Executive  Vice  President. 
CCC.  or  a  designee,  from  determining 
any  question  arising  under  the  program 
or  from  reversing  or  modifying  any 
determination  made  by  a  State  or  county 
c.ommitte«v  The  Deputy  .\dministrator 
may  waive  or  modiK'  deadlines  or  other 
program  requirements  of  this  part  to  the 


extent  that  such  a  waiver  or 
modification  is  otherwise  permitted  by 
law  and  is  determined  to  be  appropriate, 
serves  the  goals  of  the  program,  and 
does  not  adversely  affect  the  operation 
of  the  program. 

SI 439.3    Daflnitlons. 

The  definitions  set  forth  in  this 
section  shall  be  applicable  to  all 
subparts  contained  in  this  part  unless 
otherwise  noted,  or  unless  the 
definitions  conflict  with  the  definitions 
in  subparts  other  than  this  subpart  A,  in 
which  case  they  shall  not  apply. 

Canynng  capacity  means  the  number 
of  acres  of  pasture  required  to  provide 
15.7  pounds  of  feed  grain  equivalent  per 
day  for  one  animal  unit  during  the 
period  the  pasture  is  normally  grazed. 

CCC  means  the  Commodity  Credit 
Corporation. 

Deputv  Administrator  or  DAFP  means 
the  Deputy  Administrator  for  Farm 
Programs.  Farm  Service  Agency  (FSA). 
or  a  designee. 

Equine  animals  used  for  food  or  in  the 
production  of  food  means  horses,  mules, 
and  donkeys  that  are: 

(1)  Used  commercially  for  human 
food; 

(2)  Maintained  for  commercial  sale  to 
processors  of  food  for  human 
consumption;  or 

(3)  Used  in  the  production  of  food  and 
fiber  on  the  owner's  farm,  such  as  draft 
horses,  or  cow  ponies. 

Executive  Vice  President  means  the 
Executive  Vice  President.  CCC.  or  a 
designee  of  the  Executive  Vice 
President. 

FSA  means  the  Farm  Service  Agency. 

Livestock  producer  means  a  person 
who  is  determined  to  receive  10  percent 
or  more  of  the  persons  gross  income,  as 
determined  by  the  Secretar\',  from  the 
production  of  livestock  and  is: 

(1)  A  citizen  of.  or  legal  resident  alien 
in  the  United  States;  or 

(2)  A  farm  cooperative,  private 
domestic  corporation,  partnership,  or 
joint  operation  in  which  a  majority 
interest  is  held  by  members, 
stockholders,  or  partners  who  are 
citizens  of.  or  legal  resident  aliens  in  the 
United  States;  any  Indian  tribe  under 
the  Indian  Self-Determination  and 
Education  Assistance  Act  (25  U.S.C.  450 
ef  seq):  any  Indian  organization  or 
entity  chartered  under  the  Indian 
Reorganization  Act  (25  U.S.C.  461  et 
seq.)  or  entity  chartered  under  the 
Indian  Reorganization  Act;  any  tribal 
organization  under  the  Indian  Self- 
Determination  and  Education 
Assistance  Act;  and  any  economic 
enterprise  under  the  Indian  Financing 
Act  of  1974  (25  U.S.C.  1451  et  seq.). 

.\atural  disaster  means  a  generalized 
disease,  insect  infestation,  flood, 


drought,  fire,  hurricane,  earthquake, 
storm,  hot  weather,  or  other  natural 
disaster. 

Person  means  an  individual  or  entity, 
including  any  organization,  of  any  kind, 
provided  that  for  per-person  payment 
limitations  the  rules  in  part  1400  of  this 
chapter  shall  be  determinative  in 
defining  who  is  considered  to  be  a 
separate  person  for  such  piu-poses. 

Pou7(7y  means  domesticated  chickens, 
including  egg-producing  poultry,  ducks, 
geese  and  turkeys. 

Secretary  means  the  Secretary  of 
Agriculture  or  a  designee  of  the 
Secretary. 

Seeded  small  grain  forage  crops 
means  wheat,  barley,  oats,  rye,  and 
triticale. 

State  committee,  State  office,  county 
committee,  or  county  office,  means  the 
respective  FSA  committee  or  office. 

United  States  means  all  fifty  states  of 
United  States,  the  Commonwealth  of 
Puerto  Rico,  the  Virgin  Islands,  Guam, 
and  the  District  of  Columbia. 

§  1439.4    Lians  and  claims  of  creditors. 

Any  payment  or  benefit  or  portion 
thereof  due  any  person  under  this  part 
shall  be  allowed  without  regard  to 
questions  of  title  under  State  law.  and 
without  regard  to  any  claim  or  lien  in 
favor  of  any  person  except  agencies  of 
the  U.S.  Government. 

§  1 439.5    Assignmants  of  payments. 

Payments  that  are  earned  by  a  person 
under  this  part  may  be  assigned  in 
accordance  with  the  provisions  of  part 
1404  of  this  chapter  and  the  applicable 
FSA  or  CCC  forms  for  assignments. 

§1439.6    Appeals. 

Any  person  who  is  dissatisfied  with  a 
determination  made  with  respect  to  this 
part  may  make  a  request  for 
reconsideration  or  appeal  of  such 
determination  in  accordance  with  the 
appeal  regulations  set  forth  at  parts  780 
and  1 1  of  this  title. 

§  1439.7    Misrepresentation,  scheme  or 
device. 

A  person  shall  be  ineligible  to  receive 
assistance  under  any  program  under  this 
part,  and  be  subject  to  such  other 
remedies  as  may  be  allowed  by  law.  if, 
with  respect  to  such  program,  it  is 
determined  by  the  State  committee  or 
the  county  conunittee  or  an  official  of 
FSA  that  such  person  has: 

(a)  Adopted  any  scheme  or  other 
device  that  tends  to  defeat  the  purpose 
of  a  program  operated  under  this  part; 

(b)  Made  any  fraudulent 
representation  with  respect  to  such 
program;  or 

(c)  Misrepresented  any  fact  affecting  a 
program  determination. 


§  1 439.8    Refunds  to  CCC;  Joint  and  several 
liability. 

(a)  In  the  event  there  is  a  failure  to 
comply  with  any  term,  requirement,  or 
condition  for  payment  or  assistance 
arising  under  this  part,  and  if  any 
refund  of  a  payment  to  CCC  shall 
otherwise  become  due  in  coimection 
with  this  part,  all  payments  made  in 
regard  to  such  matter  shall  be  refunded 
to  CCC,  together  with  interest  as 
determined  in  accordance  with 
paragraph  (b)  of  this  section  and  late- 
payment  charges  as  provided  for  in  part 
1403  of  this  chapter. 

(b)  All  persons  with  a  financial 
interest  in  the  operation  or  in  an 
application  for  payment  shall  be  jointly 
and  severally  liable  for  any  refund, 
including  related  charges,  that  is 
determined  to  be  due  CCC  for  any 
reason  under  this  part. 

(c)  Interest  shall  be  applicable  to 
refunds  required  of  the  livestock  owner 
or  other  party  receiving  assistance  or  a 
payment  if  CCC  determines  that 
payments  or  other  assistance  were 
provided  to  the  owner  and  the  owner 
was  not  eligible  for  such  assistance. 
Such  interest  shall  be  charged  at  the  rate 
of  interest  that  the  United  States 
Treasury  charges  CCC  for  funds,  as  of 
the  date  CCC  made  such  benefits.  Such 
interest  that  is  determined  to  be  due 
CCC  shall  accrue  from  the  date  such 
benefits  were  made  available  by  CCC  to 
the  date  of  repajnment  or  the  date 
interest  increases  in  accordance  with 
part  1403  of  this  chapter.  CCC  may 
waive  the  accrual  of  interest  if  CCC 
determines  that  the  cause  of  the 
erroneous  determination  was  not  due  to 
any  action  of  the  livestock  owner  or 
other  individual  or  tintity  receiving 
benefits. 

(d)  Interest  otherwise  determined  due 
in  accordance  with  paragraph  (c)  of  this 
section  may  be  waived  with  respect  to 
refunds  required  of  the  owner  or  other 
program  recipient  because  of 
unintentional  misaction  on  the  part  of 
the  owner  or  other  individual  or  entity, 
as  determined  by  CCC. 

(e)  Late  payment  interest  shall  be 
assessed  on  all  refunds  in  accordance 
with  the  provisions  of,  and  subject  to 
the  rates  prescribed  in  part  1403  of  this 
chapter. 

(f)  Individuals  or  entities  who  are  a 
party  to  any  program  operated  under 
this  part  must  refund  to  CCC  any  excess 
payments  made  by  CCC  with  respect  to 
such  program. 

(g)  In  the  event  that  any  request  for 
assistance  or  payment  under  this  part 
was  established  as  a  result  of  erroneous 
information  or  a  miscalculation,  the 
assistance  or  payment  shall  be 


recomputed  and  any  excess  refunded 
with  applicable  interest. 

§1439.9    Cumulative  liability. 

The  liability  of  any  person  for  anv 
penalty  under  this  part  or  for  anv  refund 
to  CCC  or  related  charge  arising  in 
cormection  therewith  shall  be  in 
addition  to  any  other  liabilitv'  of  such 
person  under  any  civil  or  criminal  fraud 
statute  or  any  other  provision  of  law 
including,  but  not  limited  to,  18  U.S.C. 
286,  287,  371.  641.  651,  1001  and  1014; 
15  U.S.C.  714m:  and  31  U.S.C.  3729. 

§1439.10    Benefits  limitation. 

The  total  amount  of  benefits  that  a 
person,  as  determined  in  accordance 
with  part  1400  of  this  chapter,  shall  be 
entitled  to  receive  under  any  subpart 
may  not  exceed  $40,000  for  any  one  loss 
or  year.  Also,  the  Deputy  Administrator 
may  take  such  action  as  needed, 
whether  or  not  specifically  provided  for. 
to  avoid  a  duplication  of  benefits  under 
the  several  programs  provided  for  in 
this  part  and  may  impose  such  cross- 
program  payment  limitations  as  may  be 
consistent  with  the  intent  of  this  section 
and  this  part. 

§  1 439.1 1     Gross  revenue  limitation. 

A  person,  as  defined  in  part  1400  of 
this  chapter,  who  has  annual  gross 
revenue  in  excess  of  $2.5  million  shall 
not  be  eligible  to  receive  assistance 
under  this  part.  For  the  purpose  of  this 
determination,  annual  gross  revenue 
means: 

(a)  With  respect  to  a  person  who 
receives  more  than  50  percent  of  such 
person's  gross  income  from  farming  and 
ranching,  the  total  gross  revenue 
received  from  such  operations;  and 

(b)  With  respect  to  a  person  who 
receives  50  percent  or  less  of  such 
person's  gross  income  from  farming  and 
ranching,  the  total  gross  revenue  from 
all  sources. 

§  1 439.1 2    Maintenance  of  books  and 
records. 

Livestock  producers  or  any  other 
individual  or  entity  seeking  or  receiving 
assistance  under  this  part  shall  maintain 
and  retain  financial  books  and  records 
that  will  permit  verification  of  all 
transactions  with  respect  to  the 
provisions  of  this  part  for  at  least  3  years 
following  the  end  of  the  calendar  vear 
in  which  assistance  was  provided,  or  for 
such  additional  period  as  CCC  may 
request.  Destruction  of  records  after  that 
date  shall  be  at  the  risk  of  the  producer 
or  other  person  receiving  assistance.  An 
examination  of  such  books  and  records 
by  a  duly  authorized  representative  of 
the  United  States  Government  shall  be 
permitted  at  any  time  during  business 
hours. 
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Subpart  B— 1998-99  LIvMtock 
Assistance  Program 

§1439.101     Applicability. 

(a)  This  subpart  s»)ts  forth  thu  terms 
«'id  conditions  applicable  to  tho  1998 
Livestock  Assistance  Program 
authorized  by  Publu  Uw  10.5-277  and 
the  1999  Livestock  Assistance  Program 
authorized  by  the  Public  Law  106-78 
Bentjfits  will  be  provided  to  eligible 
livestock  producers  in  the  Unite<l  vStates 
but  only  in  counties  where  a  natural 
disaster  occurred,  and  that  were 
subsequently  approved  for  relief  under 
this  part  by  the  Deputy  Administrator 
for  Farm  Programs  For  purposes  of 
reference,  the  program  authorized  by 
Public  Law  105-277  shall  be  referred  to 
in  this  subpart  as  the  1998  LAP  program 
and  that  administered  under  Public  I^w 
106-78  shall  be  refemid  to  in  this 
subpart  as  the  1999  l^P  program 

(b)  The  two  LAP  programs  provided 
for  in  this  part  will  be  treated  as 
separate  programs  for  purpo.ses  of 
payment  limitations  and  for  other 
purposes  relating  to  eligibility 

(c)  A  county  must  have  suffered  a  40- 
percent  or  greater  grazing  loss  for  ;j 
consecutive  months  during  the  1998 
calendar  year  for  1998  lAP  or  for  H 
consecutive  months  during  the  1999 
calendar  year  for  the  1999  LAP.  as  a 
result  of  damage  due  to  a  natural 
di.saster  as  determined  bv  the  Deputy 
Administrator  for  Farm  Programs,  or  a 
designee.  CIrazing  losses  must  have 
ocicurred  on  nafivt?  anil  improved 
pasture  with  permanent  vegetative  cover 
and  other  crops  planted  specifically  for 
the  .sole  purpose  of  providing  grazing  for 
livestock,  but  such  losses  do  not  include 
losses  on.  or  with  respec;t  to.  seeded 
small  gram  forage  crops. 

(d)  To  be  eligible  for  assistance  under 
this  subpart,  a  livestock  producer's 
pastures  in  an  eligible  county  must  have 
suffered  at  least  a  40-percent  loss  of 
normal  carrying  c:apacity  for  a  minimum 
of  3  consecutive  months  during  the 
relevant  calendar  year.  The  percent  of 
loss  eligible  for  compen.sation  shall  not 
exceed  the  maximum  percentage  of 
grazing  loss  for  the  county  as 
determined  by  the  county  committee  In 
addition,  the  producer  will  not  be 
compensated  for  that  part  of  any  loss 
that  would  represent  payment  of  a  loss 
greater  than  80  piTcent. 

(e)  Unless  otherwise  specified  or 
determined  by  the  Deputy 
Administrator,  a  livestock  producer  is 
not  eligible  to  receive  payments  for  the 
same  loss  under  both  this  subpart  and 
another  Federal  program. 


}  1439.102     Definitions. 

The  definitions  set  forth  in  this 
sec:tion  shall  be  applicable  for  all 
purposes  of  administering  this  subpart. 
The  definitions  in  §  1439.3  shall  also  be 
applicable.  e.xcept  where  those 
definitions  conflict  with  the  definitions 
set  forth  in  this  subpart. 

Applirutwn  means  the  Form  C(X- 
740,  Livestock  Assistance  Program 
Application.  The  CCC-740  is  available 
at  county  FSA  offices. 

LAP  means,  depending  on  the 
context,  either  the  1998  Livestock 
Assistance  Program  provided  for  in  this 
subpart,  the  1999  Livestock  Assistance 
Program  provided  for  in  this  subpart,  or 
the  overall  1998-99  Livestock 
Assistance  Program  provided  for  in  this 
subpart 

Livestock  means  beef  and  dairy  cattle, 
buffalo  and  beefalo  (when  maintained 
on  the  same  basis  as  beef  cattle),  sheep, 
goats,  swine,  and  equine  animals  where 
such  equine  animals  are  used 
commercially  for  human  food  or  kept 
for  the  production  of  food  or  fiber  on  the 
owner's  farm. 

§  1 439. 1 03    Application  process. 

(a)  Livestock  producers  must  submit  a 
completed  application  prior  to  the  close 
of  business  on  March  31.  1999,  for  the 
1998  L.\P  or.  for  the  1999  lAP.  such 
other  date  as  established  by  the  Deputy 
Administrator,  or  by  prior  rule  The 
application  and  any  other  supporting 
documentation  shall  be  submitted  to  the 
county  FSA  office  with  administrative 
authority  over  a  producer's  eligible 
grazing  land  or  to  the  county  FSA  office 
that  maintains  the  farm  records  for  the 
livestock  producer 

(b)  Livestock  producers  shall  certify 
as  to  the  accuracy  of  all  the  information 
contained  in  the  application,  and 
provide  any  other  information  to  CCC 
that  the  county  FS,^  office  or  committee 
deems  necessary  to  determine  the 
livestock  producer's  eligibility. 

§1439.104    County  committee 
determinations  of  general  applicability. 

(a)  County  committees  shall 
determine  whether  due  to  natural 
disasters  their  c:ounty  has  suffered  a  40- 
percent  loss  affecting  pasture  and 
normal  grazing  crops  for  at  least  3 
con.secutive  months  during  the  calendar 
year  1998  for  the  1998  LAP  or  calendar 
year  1999  for  the  1999  LAP  In  making 
this  determination,  county  committees, 
using  the  best  information  available 
from  sources  including  but  not  limited 
to:  the  Extension  Service,  the  Natural 
Resources  C;onservation  Service;  the 
Palmer  Drought  Index;  and  general 
knowledge  of  local  rainfall  data,  pasture 
losses,  grazing  livestock  movement  out 


of  county,  abnormal  supplemental 
feeding  practices  for  livestock  on 
pasture  and  liquidation  of  grazing 
livestock,  shall  determine  the 
percentage  of  grazing  losses  for  pastures 
on  a  county  wide  basis.  The  county 
committee  shall  submit  rainfall  data, 
percentage  of  grazing  losses  for  each 
general  type  of  pasture,  and  the 
weighted  average  percentage  of  grazing 
lo^s  for  the  county,  with  State 
Committee  concurrence,  to  the  Deputy 
Administrator  on  Form  CCC-654.  The 
maximum  grazing  losses  the  county 
committees  shall  submit  on  Form  CCC- 
654  is  80  percent.  These  determinations 
shall  be  subject  to  review  and  approval 
of  the  Deputy  Administrator.  For 
purposes  of  this  subpart,  such  counties 
are  called  "eligible  counties.  " 

(h)  In  each  county,  the  county 
conunittee  shall  determine  a  LAP  crop 
year.  The  LAP  crop  year  shall  be  that 
period  of  time  in  a  calendar  year  that 
begins  with  the  date  grazing  of  new 
growth  pasture  normally  begins  and 
ends  on  the  date  grazing  without 
supplemental  feeding  normally  ends  in 
the  county. 

(c)  In  and  for  each  eligible  county,  the 
county  committee  shall  determine 
normal  carrying  capacities  for  each  type 
of  grazing  or  pasture  during  the  LAP 
crop  year.  The  normal  carrying  capacity 
for  the  LAP  crop  year  shall  be  the 
normal  carr\'ing  capacity  the  county 
committee  determines  could  be 
expected  from  pasture  and  normal 
grazing  crops  for  livestock  for  the  LAP 
crop  year  if  a  natural  disaster  had  not 
diminished  the  production  of  these 
grazing  crops. 

(d)  In  eacn  eligible  county,  the  county 
committee  shall  determine  the  payment 
period  for  the  county.  The  payment 
period  for  the  county  shall  be  the  period 
of  time  during  the  county's  LAP  crop 
year  where  for  3  consecutive  months 
during  1998  for  the  1998  LAP  or  during 
1999  for  the  1999  LAP.  the  carrying 
capacity  for  grazing  land  or  pasture  was 
reduced  by  40  percent  or  more  from  the 
normal  carrying  capacity. 

§  1 439.1  OS    Loss  criteria. 

(a)  The  grazing  land  for  which  a 
livestock  producer  requests  benefits 
must  be  within  the  physical  boundary  of 
the  eligible  county.  Livestock  producers 
in  unapproved  counties  contiguous  to 
an  eligible  county  will  not  receive 
benefits  under  this  subpart. 

fb)  To  be  eligible  for  benefits  under 
this  subpart,  a  livestock  producer  in  an 
eligible  county  must  have  suffered  a  loss 
of  grazing  production  equivalent  to  at 
least  a  40-percent  loss  of  normal 
carrying  capacity  for  a  minimum  of  3 
consecutive  months. 


(c)  A  producer  shall  certifj'  each  type 
of  pasture  and  percentage  of  loss 
suffered  by  each  type  on  the 
application.  In  establishing  the 
percentage  of  grazing  loss,  producers 
shall  consider  the  amount  of  available 
grazing  production  during  the  LAP  crop 
year,  whether  more  than  the  normal 
acreage  of  grazing  land  was  required  to 
support  livestock  during  the  LAP  crop 
year,  and  whether  supplemental  feeding 
of  livestock  began  earlier  or  later  than 
normal. 

(d)  The  county  conunittee  shall 
determine  the  producer's  grazing  loss 
and  shall  consider  the  amount  of 
available  grazing  production  during  the 
LAP  crop  year,  whether  more  than  the 
normal  acreage  of  grazing  land  was 
required  to  support  livestock  during  the 
LAP  crop  year,  and  whether 
supplemental  feeding  of  livestock  began 
earlier  or  later  than  normal.  The  county 
committee  shall  request  the  producer  to 
provide  proof  of  loss  of  grazing 
production  if  the  county  committee 
determines  the  producer's  certified  loss 
exceeds  other  similarly  situated 
livestock  producers. 

(e)  The  percentage  of  loss  claimed  by 
a  livestock  producer  shall  not  exceed 
the  maximum  allowable  percentage  of 
grazing  loss  for  the  county  as 
determined  by  the  county  committee  in 
accordance  with  §  1439.104(a). 
Livestock  producers  will  not  receive 
benefits  under  this  subpart  for  any 
portion  of  their  loss  that  exceeds  80 
percent  of  normal  carrying  capacity. 

(f)  Conservation  Reserve  Program 
acres  released  for  haying  and/or  grazing 
and  seeded  small  grain  forage  crops 
shall  not  be  used  to  calculate  losses 
under  this  subpart. 

§  1439.106    Livestock  producer  eligibility. 

(a)  Only  one  livestock  producer  will 
be  eligible  for  benefits  under  this 
subpart  with  respect  to  an  individual 
animal. 

(b)  Only  owners  of  livestock  who 
themselves  provide  the  pasture  or 
grazing  land,  including  cash  leased 
pasture  or  grazing  land,  for  the  livestock 
may  be  considered  as  livestock 
producers  eligible  to  apply  for  benefits 
under  this  subpart. 

(c)  An  owner  of  livestock  who  uses 
another  person  to  provide  pasture  or 
grazing  land  on  a  rate-of-gain  basis  is 
not  considered  to  be  the  livestock 
producer  eligible  to  apply  for  benefits 
under  this  subptirt. 

(d)  An  owner  who  pledges  livestock 
as  security  for  a  loan  shall  be  considered 
as  the  person  eligible  to  apply  for 
benefits  under  this  subpart  if  all  other 
requirements  of  this  part  are  met. 
Livestock  leased  under  a  contractual 


agreement  that  has  been  in  effect  at  least 
3  months  and  establishes  an  interest  for 
the  lessee  in  such  livestock  shall  be 
considered  as  being  owned  by  the 
lessee. 

(e)  Livestock  must  have  been  owned 
for  at  least  3  months  before  becoming 
eligible  for  payment. 

(i)  The  following  entities  are  not 
eligible  for  benefits  under  this  subpart: 

(1)  State  or  local  governments  or 
subdivisions  thereof:  or 

(2)  Any  individual  or  entity  who  is  a 
foreign  person  as  determined  in 
accordance  with  the  provisions  of 

§§  1400.501  and  1400.502  of  this 
chapter. 

§  1439.107    Calculation  of  assistance. 

(a)  The  value  of  LAP  assistance 
determined  with  respect  to  a  livestock 
producer  for  each  type  and  weight  class 
of  livestock  owned  or  leased  by  such 
producer  shall  be  the  lesser  of  the 
amount  calculated  under  paragraph  (b) 
of  this  section  (the  total  value  of  lost 
feed  needs  for  eligible  livestock)  or 
calculated  under  paragraph  (c)  of  this 
section  (the  total  value  of  lost  eligible 
pasture). 

(b)  The  total  value  of  lost  feed  needs 
shall  be  the  amount  obtained  by 
multiplying: 

(1)  The  number  of  days  in  the 
payment  period  the  livestock  are  owned 
or,  in  the  case  of  purchased  livestock, 
meet  the  3-month  ownership 
requirement;  by 

(2)  The  daily  feed  grain  equivalent  per 
animal  (15.7  pounds  of  corn  necessary 
for  a  beef  cow,  factored  for  the  weight 
class  and  type  of  livestock,  as 
determined  by  CCC):  by 

(3)  The  5-year  national  average  market 
price  for  corn  (1998  LAP:  $2.56  per 
bushel,  or  $.0457  per  pound;  1999  LAP: 
$2.47  per  bushel  or  $.0441  per  pound); 
by 

(4)  The  number  of  eligible  animals  of 
each  type  and  weight  range  of  livestock 
owmed  or  leased  by  the  person;  by 

(5)  The  percent  of  the  producer's 
grazing  loss  during  the  relevant  period 
as  certified  by  the  producer  and 
approved  by  the  county  committee  in 
accordance  with  §  1439.105. 

(c)  The  total  value  of  lost  eligible 
pasture  shall  be  the  amounts  for  each 
type  of  pasture  calcidated  by: 

(1)  Dividing  the  number  of  acres  of 
each  pasture  type  by  the  carrying 
capacity  established  for  the  pasture;  and 
multiplying: 

(2)  The  result  of  paragraph  (c)(1)  of 
this  section  for  each  pasture  type;  by 

(3)  The  daily  feed  grain  equivalent  per 
animal  (15.7  pounds  of  com  necessary 
for  a  beef  cow,  factored  for  the  weight 
class  and  type  of  livestock,  as 
determined  by  CCC);  by 


(4)  The  5-year  national  average  market 
price  for  com  (1998  LAP:  $2.56  per 
bushel,  or  $.0457  per  pound:  1999  LAP: 
$2.47  per  bushel  or  $.0441071  per 
pound);  by 

(5)  The  applicable  number  of  days  in 
the  LAP  payment  period:  by 

(6)  The  percent  of  the  producer's 
grazing  loss  during  the  relevant  period 
as  certified  by  the  producer  and 
approved  by  the  county  committee  in 
accordance  with  §  1439.105. 

(d)  The  final  payment  shall  be  the 
smaller  of  paragraph  (b)  of  this  section 
or  paragraph  (c)  of  this  section 
multiplied  by  the  national  factor  if 
required  under  §  1439.108.  The  final 
payment  shall  not  exceed  50  percent  of 
the  smaller  of  paragraph  (b)  or  (c)  of  this 
section  determined  prior  to  applying  the 
national  factor  provided  for  in 
§1439.108. 

(e)  Seeded  small  grain  forage  crops 
shall  not  be  counted  as  grazing  land 
under  paragraph  (c)  of  this  section  with 
respect  to  supporting  eligible  livestock. 

(f)  The  number  of  equine  animals  that 
are  used  to  calculate  benefits  under  this 
subpart  and  in  paragraph  (a)  of  this 
section  are  limited  to  the  number 
actually  needed  to  produce  food  and 
fiber  on  the  producer's  farm  or  to  breed 
horses  and  mules  to  be  used  to  produce 
food  and  fiber  on  the  owner's  farm,  and 
shall  not  include  animals  that  are  used 
for  recreational  purposes  or  are  running 
wild  or  luicontrolled  on  land  owned  or 
leased  by  the  owner. 

§  1 439.1 08    Availability  of  funds. 

In  the  event  that  the  total  amount  of 
claims  submitted  under  this  subpart 
shall  in  the  case  of  the  1998  LAP  exceed 
$270  million  or  in  the  case  of  the  1999 
LAP  exceed  the  amount  determined 
appropriate  by  the  Deputy 
Administrator,  then  such  payments 
under  such  program  shall  be  reduced  by 
a  uniform  national  percentage.  Such 
payment  reductions  shall  be  after  the 
imposition  of  applicable  payment 
limitation  provisions.  Total  1999  LAP 
payments  shall  be  prorated  with 
payments  for  the  Livestock  Indemnity 
Program,  Phase  II  provided  for  in  this 
part  such  that  total  payments  under  the 
two  programs  shall  not  exceed  $200 
million  minus,  at  deemed  appropriate, 
other  assistance  provided  to  livestock 
producers  unless  CCC  makes  additional 
funds  available. 

Subpart  C — Livestock  IndeiTinity 
Program 

§  1 439.201     Applicability. 

(a)  This  subpart  sets  forth  the  terms 
and  conditions  applicable  to  the  original 
1999  Livestock  Indemnity  Program 
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(heroafter  "1999  Livestock  Indomnitv 
Program,  Phase  I")  And  the  1999 
Livestock  Indemnity  Program.  Phase  11. 
Benefits  will  be  provided  under  this 
subpart  only  for  losses  (deaths)  of 
livestock  occurring  as  a  result  of  a 
natural  disasters  in  counties  included  in 
the  geographii:  area  covered  bv  a 
qualifying  natural  disaster  declaration: 

(1)  With  respect  to  the  1999  Livestock 
Indemnity  Program  {"LIP  "),  Phase  1, 
issued  by  the  President  of  the  United 
States  or  the  Secretary  of  Agriculture  of 
the  United  States  in  the  period  from 
May  2,  1998,  through  Mav  21,  1999,  or 

(2)  With  respect  to  the  1999  Livestock 
Indemnity  Program  ("LIP"),  Phase  II, 
issued  by  the  President  of  the  United 
States  or  the  Secretary'  of  Agriculture, 
which  declaration  was  requested 
between  May  22.  1999,  through 
December  31,  1999,  inclusive,  and 
subsequently  approved 

(h)  Losses  in  contiguous  counties,  or 
any  other  counties  not  the  subject  of  the 
declaration,  will  not  be  compensable 
Producers  will  be  compensated  by 
livestock  category  as  established  by 
CCC.  The  producer's  loss  must  be  the 
result  of  the  declared  disaster  and  in 
excess  of  the  normal  losses,  established 
by  CCC.  for  the  producers  livestock 
operation.  Losses  to  livestock  due  to 
drought  conditions  are  deemed  to  have 
been  avoidable  and  are  not  eligible  for 
benefits  under  the  1999  LIP.  Phase  U. 

11439.202  Administration. 

Where  circumstances  preclude 
compliance  with  §  1439.204  due  to 
circumstances  beyond  the  applicant's 
control,  the  county  or  State  committee 
may  request  that  relief  be  granted  by  the 
Deputy  Administrator  under  this 
section.  In  such  cases,  except  for 
statutory  deadlines  and  other  statutory 
requirements,  the  Deputy  Administrator 
may.  in  order  to  more  equitably 
accomplish  the  goals  of  this  subpart, 
waive  or  modify  deadlines  and  other 
program  requirements  if  the  failure  to 
meet  such  deadlines  or  other 
requirements  does  not  adversely  affect 
operation  of  the  program  and  are  not 
prohibited  by  statute. 

11439.203  Daflnltlona. 

The  definitions  set  forth  in  this 
section  shall  be  applicable  for  all 
purposes  of  administering  this  subpart 
The  terms  defined  in  ^  1439  3  shall  also 
be  applicable,  except  where  those 
definitions  conflict  with  the  definitions 
set  forth  in  this  subpart  The  following 
terms  shall  have  the  following 
meanings: 

Application  means  the  Form  ( '.CC- 
661,  Livestock  Indemnify  Program 
Application 


Uvfstcnk  means  beef  and  dairy  cattle, 
sheep,  goats,  swine,  poultry-  (including 
egg-producing  poultry),  equine  animals 
used  for  food  or  in  the  production  of 
food,  and  buffalo  and  beefalo  when  such 
buffalo  and  beefalo  are  maintained  on 
the  same  basis  and  in  the  same  manner 
as  beef  cattle  maintained  for  commercial 
slaughter 

UvpstcH  k  productT  means  one  who 
possesses  a  beneficial  interest  in  eligible 
livestock  as  defined  in  this  subpart,  has 
a  financial  risk  in  the  eligible  livestock, 
and  is  a  citizen  of.  or  legal  resident  alien 
in,  the  United  States.  A  farm 
cooperative,  private  domestic 
corporation,  partnership,  or  joint 
operation  in  which  a  majority  interest  is 
held  by  members,  stockholders,  or 
partners  who  are  citizens  of,  or  legal 
resident  aliens  in,  the  United  States,  if 
such  cooperative,  corporation, 
partnership,  or  joint  operation  owns  or 
jointly  owns  eligible  livestock  or 
poultry,  will  be  considered  livestock 
producers.  Any  Native  American  tribe 
(as  defined  in  section  4(b)  of  the  Indian 
.Self-Determination  and  Education 
Assistance  Act  and  Education 
Assistance  Act);  any  Native  American 
organization  or  entity  chartered  under 
the  Indian  Reorganization  Act  or 
chartered  under  the  Indian 
Reorganization  Act;  any  tribal 
organization  under  the  Indian  Self- 
Determination  and  Education 
Assistance  Act;  and  any  economic 
enterprise  under  the  Indian  Financing 
Act  of  1974  will  be  considered  livestock 
producers  so  long  as  they  meet  the 
terms  of  the  definition. 

f  1 439.204    Sign-up  period. 

A  request  for  benefits  under  this 
subpart  must  be  submitted  to  the  CCC 
at  the  Farm  Service  Agency  county  FSA 
office  serving  the  county  where  the 
livestock  loss  occurred.  All  applications 
and  supporting  documentation  must  be 
filed  in  the  county  FSA  office  prior  to 
the  close  of  business  on: 

(a)  November  1,  1999.  or  such  other 
date  as  established  by  CCC  for  1999  LIP, 
Phase  I.  or 

(b)  February  18,  2000.  or  such  other 
date  as  established  bv  CCC  for  1999  LIP, 
Phase  II. 

§1439.205    Proof  of  lost. 

(a)  Livestock  producers  must,  in 
accordance  with  instructions  issued  by 
the  Deputy  Administrator,  provide 
adequate  proof  that  the: 

(1)  Loss  of  eligible  livestock  occurred 
in  an  eligible  county  in  the  area  of 
Presidential  designation  or  Secretarial 
declaration; 


(2)  That  the  death  of  the  eligible 
livestock  was  reasonably  related  to  the 
recognized  natural  disaster;  and 

(3)  The  death  of  the  livestock 
occurred: 

(i)  Between  May  2,  1998.  and  May  21. 
1999  inclusive  for  1999  LIP.  or 

(ii)  For  1999  LIP.  Phase  II,  due  to  a 
disaster  that  was  the  subject  of  a 
Presidential  or  Secretarial  disaster 
declaration,  that  was  requested  between 
May  22.  1999,  and  December  31.  1999, 
inclusive,  and  was  subsequently 
approved. 

(b)  The  livestock  producer  shall 
provide  any  available  supporting 
documents  that  will  assist  the  county 
committee,  or  is  requested  by  the  county 
committee,  in  verifying  the  loss  and 
quantity  of  eligible  livestock  that 
perished  in  the  natural  disaster. 
Examples  of  supporting  documentation 
include,  but  are  not  limited  to:  purchase 
records,  veterinarian  receipts,  bank  loan 
papers,  rendering  truck  certificates. 
Federal  Emergency  Management  Agency 
and  National  Guard  records,  auction 
bam  receipts,  and  any  other  documents 
available  to  confirm  the  presence  of  the 
livestock  and  subsequent  losses. 
Certifications  by  third  parties  or  the 
producer  and  other  such  documentation 
as  the  county  committee  determines  to 
be  necessary  in  order  to  verify  the 
information  provided  by  the  producer 
must  also  be  submitted.  Third-party 
verifications  may  be  accepted  only  if  the 
producer  certifies  in  writing  that  there 

is  no  other  documentation  available. 
Third-party  verification  must  be  signed 
by  the  party  that  is  verifying  the 
information.  Failure  to  provide 
documentation  that  is  satisfactory  to  the 
county  committee  will  result  in  die 
disapproval  of  the  application  by  the 
county  committee. 

(c)  Livestock  producers  shall  certify 
the  accuracy  of  the  information 
provided.  All  information  provided  is 
subject  to  verification  and  spot  checks 
by  the  CCC.  A  failure  to  provide 
information  requested  by  the  county 
committee  or  by  agency  officials  is 
cause  for  denial  of  any  application  filed 
under  this  part. 

§1439.206    Indemnity  benafite. 

(a)  Livestock  indemnity  payments  for 
losses  of  eligible  livestock  as 
determined  by  CCC  are  authorized  to  be 
made  to  livestock  producers  who  file  an 
application  for  the  specific  livestock 
category  in  accordance  with  instructions 
issued  by  the  Deputy  Administrator,  if 
the: 

(1)  Livestock  producer  submits  an 
approved  proof  of  loss  in  accordance 
with  §  1439.205;  and 


(2)  County  or  State  committee 
determines  that  because  of  an  eligible 
disaster  condition  the  livestock 
producer  had  a  loss  in  the  specific 
livestock  category  in  excess  of  the 
normal  mortality  rate  established  by 
CCC.  based  on  the  number  of  animals  in 
the  livestock  category  that  were  in  the 
producer's  inventory  at  the  time  of  the 
disaster. 

fb)  If  the  number  of  losses  in  the 
animal  category  exceeds  the  normal 
mortality  rate  established  by  CCC  for 
such  category,  the  loss  of  livestock  that 
shall  be  used  in  making  a  payment  shall 
be  the  number  of  animal  losses  in  the 
animal  category  that  exceed  the  normal 
mortality  threshold  established  by  CCC. 

(c)  Payments  shall  be  calculated  by 
multiplying  the  national  payment  rate 
for  the  livestock  category  as  determined 
by  CCC.  by  the  number  of  qualifying 
animals  determined  under  (b)  of  this 
section.  Adjustments,  if  necessary,  shall 
apply  in  accordance  with  §  1439.207. 

(d)  Payments  that  are  earned  by  a 
person  under  the  livestock  indemnity 
program  may  be  assigned  in  accordance 
with  the  provisions  of  part  1404  of  this 
chapter. 

§  1439.207    Availability  of  funds. 

(a)  In  the  event  that  the  total  amount 
of  eligible  claims  submitted  under  this 
subpart  exceeds  the  amount  available  as 
specified  in  paragraph  (b)  of  this 
section,  then  each  payment  shall  be 
reduced  by  a  uniform  national 
percentage. 

(b)  Amounts  available  for  payments 
under  this  subpart  shall  be: 

(1)  S3  million  for  1999  LIP.  Phase  I  or 

(2)  The  amount  determined  to  be 
appropriate  such  that  payments  for  LIP. 
Phase  II  and  the  1999  Livestock 
Assistance  Program  provided  for  in  this 
part  do  not  exceed  $200  million  as 
specified  in  §  1439.108  minus  other 
adjustments  as  may  be  appropriate. 

(c)  Such  payment  reductions  shall  be 
applied  after  the  imposition  of 
applicable  per-person  payment 
limitation  provisions.  Notwithstanding 
any  other  provision  of  law.  the  payment 
limits  for  Phase  I  and  II  shall  be 
considered  separate  limits  except  to  the 
extent,  if  any,  that  a  producer's  recovery 
under  the  2  phases  are  for  losses  from 
the  same  disaster. 

§  1 439.208    Limitations  on  payments. 

(a)  No  person,  as  determined  in 
accordance  with  part  1400  of  this 
chapter,  may  receive  benefits  for 
livestock  losses  in  excess  of: 

(1)  $50,000  for  1999  UP.  or 

(2)  $40,000  for  1999  UP.  Phase  II. 

(b)  No  person  may  receive  payments 
under  this  subpart  for  the  same  losses 


that  the  producer  has  received  or  will 
receive  compensation  under  any  other 
program  provided  for  in  this  part. 
Payments  under  this  part  for  other 
losses  shall  not,  however,  reduce  the 
amount  payable  under  this  part.  As 
provided  for  in  §1439.11.  no  person 
shall  be  eligible  to  receive  any  payment 
under  this  subpart  if  such  person's 
annual  gross  revenue  exceeds  $2.5 
million. 

(c)  Disaster  benefits  under  this  part 
are  not  subject  to  administrative  offset 
under  §  1403.8  of  this  chapter  except  as 
otherwise  provided  by  the  Deputy 
Administrator. 

(d)  No  interest  will  be  paid  or  accrue 
on  disaster  benefits  under  this  part  that 
are  delayed  or  are  otherwise  not  timely 
issued  unless  otherwise  mandated  by 
law. 

Subpart  D — Pasture  Recovery  Program 

§  1 439.301     Administration. 

(a)  The  regulations  in  this  part  will  be 
administered  under  the  general 
supervision  and  direction  of  the 
Executive  Vice  President,  CCC.  and  the 
Administrator.  Farm  Service  Agency 
(FSA).  through  the  Deputy 
Administrator.  In  the  field,  the 
regulations  in  this  part  will  be 
administered  by  the  State  and  county 
FSA  committees  ("State  committees" 
and  "county  committees  ".  respectively). 

(b)  State  executive  directors,  county 
executive  directors,  and  State  and 
county  committees  do  not  have  the 
authority  to  modify  or  waive  any  of  the 
provisions  in  this  part  unless 
specifically  authorized  by  the  Deputy 
Administrator. 

(c)  The  State  committee  may  take  any 
action  authorized  or  required  bv  this 
part  to  be  taken  by  the  county 
committee  that  has  not  been  taken  by 
such  committee,  such  as: 

(1)  Correct  or  require  a  county 
committee  to  correct  any  action  taken  by 
such  county  committee  that  is  not  in 
accordance  with  this  part;  or 

(2)  Require  a  county  committee  to 
withhold  taking  any  action  that  is  not  in 
accordance  with  this  part. 

(d)  No  delegation  herein  to  a  State  or 
county  committee  shall  preclude  the 
Executive  Vice  President.  CCC.  and  the 
Administrator.  FSA,  or  a  designee,  or 
the  Deputy  Administrator  from 
determining  any  question  arising  under 
this  part  or  from  reversing  or  modifying 
any  determination  made  by  a  State  or 
county  committee. 

(e)  Data  furnished  by  the  applicants 
will  be  used  to  determine  eligibility  for 
program  benefits.  Although 
participation  in  the  PRP  is  voluntary, 
program  benefits  will  not  be  provided 


unless  the  participant  furnishes  the 
appropriate  data. 

(f)  CCC  may  consult  with  other 
Federal  agencies.  State  agencies,  or 
other  non-USDA  sources  for  such 
assistance  as  is  determined  by  CCC  to  be 
necessary  to  implement  this  part. 

§  1 439.302    Definitions. 

The  following  definitions  shall  be 
applicable  to  this  subpart: 

Applicant  means,  unless  the  context 
indicates  otherwise,  the  owner  or 
operator. 

Contract  Period  means  the  period  of 
time  the  PRP  contract  is  in  effect. 

Federally-owned  land  means  land 
owned  by  the  Federal  Government  or 
any  department,  bureau,  or  agency 
thereof,  or  any  corporation  whose  stock 
is  wholly  owned  by  the  Federal 
Government. 

Forage  crop  means  a  perennial  stand 
of  grasses  or  legumes  that  are  intended 
for  use  by  livestock  for  grazing  and  are 
customarily  used  for  that  purpose  by 
local  producers 

Hayland  means  land  that  was  or  has 
been  routinely  used  to  produce  hay. 

Livestock  means  beef  and  dairy'  cattle, 
buffalo  and  beefalo  (when  maintained 
on  the  same  basis  as  beef  cattle),  sheep, 
goats,  swine,  and  equine  animals  used 
commercially  for  human  food  or  kept 
for  the  production  of  food  or  fiber. 

Local  FSA  office  means  the  FSA  office 
in  the  local  USDA  service  center  in 
which  the  FSA  records  are  maintained 
for  the  farm  or  ranch  that  includes  the 
pasture  land  that  the  applicant  is 
seeking  to  enroll  in  the  PRP. 

Operator  means  a  person  who  is  in 
general  control  of  the  farming  operation 
on  the  farm,  as  determined  by  FSA  for 
CCC. 

OM-ner  means  a  person  or  entity  who 
is  determined  by  FSA  to  have  sufficient 
legal  ownership  of  the  land,  including  a 
person  who  is  buying  the  acreage  under 
a  purchase  agreement;  each  spouse  in  a 
community  property  State;  each  spouse 
when  spouses  own  property  joindy;  and 
a  person  who  has  life-estate  in  the 
property. 

Participant  means  an  owner  or 
operator  or  tenant  who  has  entered  into 
a  PRP  contract. 

Pasture  land  means  generally 
enclosed  land  devoted  to  a  perennial 
forage  crop  used  and  suitable  for  grazing 
of  livestock. 

Payment  means,  unless  the  context 
indicates  otherwise,  the  payment 
specified  in  the  PRP  contract  that, 
subject  to  the  availability  of  funds,  is 
made  to  a  participant  to  compensate 
such  participant  for  reestablishing  an 
approved  forage  crop  on  eligible  pasture 
land  in  the  PRP. 
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Practice  means  with  respect  to 
practices  to  be  approved  for  relief  under 
this  subpart,  an  approved  measure  to 
cost-effectively  reseed  pasture,  and.  in 
conjunction  with  seeding,  as  necessarv. 
fertilize  to  reestablish  a  forage  crop  on 
eligible  pasture  land  damaged  or 
destroyed  by  drought,  as  determined  bv 
CCC. 

Rangeland  means  land  having 
indigenous,  unimproved  vtigetation  that 
may  be  used  or  suitable  for  open 
roaming  and  grazing  of  livestock. 

State-owTifd  land  means  land  owned 
by  a  State  Government  or  any 
department,  bureau,  or  agency  thereof, 
including  political  subdivision  of  a 
State,  as  determined  by  C^CC' 

State  Technical  Committee  means 
that  committee  established  pursuant  to 
16  LI.S.C.  3861  to  provide  information, 
analysis,  and  recommendations  to  the 
Department  of  Agriculture. 

Technical  assistance  means  the 
assistance  provided  in  connoc:tion  with 
the  PRP  to  owners  or  operators  by  FSA 
or  other  authorized  designee  of  the 
Secretary  in  determining  the  eligibility 
of  land  and  implementing  and  certifying 
eligible  practices 

f  1439.303    Q«n«ral  d««crlptk>n. 

Under  the  F'RP.  the  (!( K  i  will  t'oter 
into  contracts  with  eligible  producers  fn 
provide  payments  to  assist  producers  tn 
reestablish  the  damaged  or  dcstroynd 
pasture  land  to  an  approved  forage  crop 
C;ontrac:ts  will  require  the  producer  to 
maintain  the  new  crop  for  three  full 
vears  after  the  calendar  ve<ir  of 
installation 

§  1 439.304     Eligible  p*f  tons. 

In  order  to  be  eligible  to  ent»'r  into  a 
PRP  contract  in  accordani  e  with  this 
part,  a  person  must  be  an  owner  i  r 
operator  of  eligible  pasture  land  that 
was  damaged  or  destroyed  by  drought  or 
related  conditions  during  calendar  year 
19«9and; 

(a)  Must  normally  graze  livestock  on 
such  pasture  land;  and 

(b)  If  an  operator  of  eligible  land  that 
the  operator  does  not  own.  iiuisl  provide 
satisfactory  evideiw  e  thai  siu  h  operator 
will  be  in  control  of  sii(  h  eligible 
pasture  land  for  the  full  term  of  the  PKl' 
contract  period 

i  1439.305    Ellglbt*  land. 

(a)  E.xcept  as  otherwise  provided  iii 
this  section,  as  determined  by  iXX'.  or 
the  Deputy  Administrator,  to  be  eligible 
for  the  PRP,  land  must  Iw  pastureland 
that 

(1)  As  determined  by  i'Xi..  is  lo<  .ited 
within  a  county  that  was 

(i)  Approved  for  participation  m  the 
1999  Livestock  Assistant  e  Program. 


(ii)  Had  a  1999  LAP  payment  period 
of  at  least  120  days;  and 

I  iii)  As  of  March  1 ,  2000.  was 
approved  for  assistance  under  the 
Emergency  Conservation  Program 
provided  for  in  7  (iFR  part  701  because 
of  a  1999  drought  designation,  or  was 
later  approved  for  such  participation 
based  upon  an  application  filed  by 
March  1.  2000.  and  based  upon  drought 
damage  sufforetl  in  1999 

(2)  Has  been  established  pasture  land 
on  which  livestock  is  normally  grazed 
or  on  which  the  forage  crop  was  so 
damaged  or  destroyed  by  drought  or 
related  conditions  in  calendar  year  1999 
that  the  forage  crop  will  not  return  in 
the  2000  grazing  year,  and  seeding  is 
required  to  reestablish  the  forage  crop, 
as  determined  by  the  Deputy 
Administrator; 

(b)  Notwithstanding  paragraph  (a)  of 
this  section,  land,  as  determined  by  CCC 
or  the  Deputy  Administrator,  shall  be 
ineligible  for  enrollment  if  the  pasture 
land  is: 

(1)  Federal-operated  land; 

(2)  State-operated  land; 
0)  Hayland;  or 

(4)  Rangeland.  as  determined  by  the 
Deputy  Administrator 

§  1 439.306    Duration  of  contracts. 

Contracts  under  this  subpart  and  their 
forage  r:rop  maintenance  requirements 
shall  run  through  December  31.  2003: 
provided  further  that  the  installation  of 
the  practice  must  be  completed  no  later 
than  Decomb«>r  31.  2000 

§§1439.307-1439.319     [RMCrvMl] 

§  1439.320     Obllgationa  of  participant. 

All  participants  subject  to  a  PRP 
contract  must  agree  to: 

(a)  Carry  out  the  terms  and  (onditions 
of  the  PRP  contract  including  c:arrving 
out  all  approved  practices  and  meeting 
the  St  hediile  of  dates  for  seeding  and  for 
maintenance  measures  provided  for  in 
the  contract  to  establish  and  maintain 
the  approved  forage  crop; 

(h)  CotnpK  with  all  requirements  of 
p.irt  12  of  this  title. 

((  )  Do  whatever  else  is  necessar>'  to 
establish  and  maintain  the  required 
forage  (Top  ai  i  ordmg  to  the  required 
prai  tice  retjuirenients  on  the  land 
subject  to  that  contract  and  take  such 
other  actions  that  may  Iw  required  by 
CCC  throughout  the  PRP  contract  period 
■IS  ne«-ded  to  insure  that  the  pur|)oses  of 
the  (oiitrai  t  are  met. 

(d)  Comply  with  noxious  weed  laws 
of  the  applicable  .State  or  local 
lunsdiction  on  such  land; 

(e)  Control,  subject  to  the  contract,  all 
weeds,  instnts.  pests  and  other 
undesirable  spwies  to  the  extent 


necessary  to  ensure  that  the 
establishment  and  maintenance  of  the 
approved  forage  crop  is  adequately 
protected,  as  determined  by  CCC; 

{{]  Not  harvest  the  re-seeded  cover 
crop  at  any  time  during  the  contract 
period;  and. 

(g)  Be  jointly  and  severally 
responsible  with  other  persons 
qualifv'ing  for  payments  under  this 
program  on  the  same  land  for 
compliance  with  such  contract  and  the 
provisions  of  this  part  and  for  any 
refunds,  payment  adjustments,  or 
liquidated  damages  that  may  be 
required  for  violations  of  any  of  the 
terms  and  conditions  of  the  PRP 
contract, 

§  1 439.321     Obligations  of  the  Commodity 
Credit  Cofporatlon. 

Subject  to  the  availability  of  funds, 
CCC  shall: 

(a)  Upon  establishment  of  the 
required  forage  crop,  and  provided  all 
other  eligibility  criteria  have  been  met, 
make  PRP  payments  to  participants  in 
accordance  with  the  provisions  of  this 
part:  and 

(b)  Provide  such  technical  assistance 
as  it  determines  necessary'  to  assist  the 
participant  in  carrying  out  the  PRP 
contract 

§  1 439.322    Eligible  practices. 

Eligible  practices  are  those  practices 
specified  in  the  contract  that  meet  all 
quantity  and  quality  standards  needed 
to  cost-effectively: 

(a)  Reestablish  the  approved  forage 
crop,  as  determined  by  the  Deputy 
Administrator,  on  ac:reage  subject  to  the 
contract,  including  reseeding; 

(b)  Meet  environmental  laws  and 
regulations,  as  applicable,  for  the 
contract  period;  and 

(c)  Accomplish  other  purposes  of  the 
program  as  determined  by  the  Deputy 
Administrator. 

§§  1 439.323-1 439.329    [Reserved] 

§1439.330    Signup. 

Only  applications  for  contracts 
submitted  during  designated  signup 
periods  as  announced  by  CCC  will  be 
approved. 

§1439.331     Applications  for  PRP  contracts. 

Applicants  may  submit  applications 
to  participate  in  the  PRP  subject  to 
i^  1439  330  of  this  part  Applications 
may  be  automatically  accepted  upon 
certification  by  the  applicant  that: 

(a)  The  land  meets  the  eligibility 
n^uirements  of  §  1439.305;  and 

(b)  The  applicant  meets  the  eligibility 
r(H}uirements  of  §  1439.304;  and 

(c)  The  applicant  certifies  that  the 
pasture  land  to  be  enrolled  in  the  PRP 
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was  damaged  or  destroyed  by  drought  or 
related  conditions  in  calendar  year  1999 
so  that  seeding  is  required  to  reestablish 
the  qualifying  forage  crop. 

§1439.332    PRP  contract. 

(a)  In  order  to  enroll  land  in  the  PRP, 
the  participant  must  enter  into  a 
contract  with  CCC. 

(b)  The  PRP  contract  will  be 
comprised  of: 

(1)  The  terms  and  conditions  for 
participation  in  the  PRP;  and 

(2)  Any  other  materials  or  agreements 
determined  necessary  by  CCC, 

(c)  In  order  to  enter  into  a  PRP 
contract,  the  applicant  must  submit  an 
application  to  participate  at  the  local 
FSA  office  in  the  USDA  service  center. 

(d)  The  PRP  contract  must,  vdthin  the 
dates  established  by  CCC,  be  signed  by 
the  applicant. 

(e)  The  Deputy  Administrator  is 
authorized  to  approve  PRP  contracts  on 
behalf  of  CCC. 

(f)  As  determined  by  CCC,  PRP 
contracts  may  be  terminated  before  the 
expiration  date  when: 

fl)  The  owner  loses  control  of,  or 
transfers,  all  or  part  of  the  acreage  under 
contract  and  the  new  owner  does  not 
wish  to  continue  the  contract; 

(2)  The  participant(s)  voluntarily 
request  in  writing  to  terminate  the 
contract  and  obtains  the  approval  of 
CCC  subject  to  such  conditions  on 
approval  as  may  be  imposed  by  CCC; 

(3)  The  participant(s)  are  not  in 
compliance  with  the  terms  and 
conditions  of  the  contract; 

(4)  The  same  acreage  is  later  enrolled 
in  another  State,  Federal,  or  local 
conservation  program,  unless  the 
Deputy  Administrator  approves 
otherwise; 

(5)  The  PRP  practice  fails  after  a 
certain  time  period,  as  determined  by 
the  Deputy  Administrator,  and  the  CCC 
determines  the  cost  of  restoring  the 
cover  outweighs  the  benefits  received 
from  the  restoration;  or 

(6)  The  PRP  contract  was  approved 
based  on  erroneous  eligibility 
determinations. 

(g)  When  a  PRP  contract  is 
terminated,  the  participant  must,  except 
as  agreed  to  by  CCC,  refund  all  or  part 
of  the  payments  made  with  respect  to 
such  contract  plus  interest  thereon,  as 
determined  by  CCC,  and  shall  pay 
liquidated  damages  as  provided  for  in 
such  contract.  CCC,  in  its  discretion, 
may  permit  a  lesser  payment  to  the 
extent  that  such  a  reduction  will  not 
impair  program  operations. 

§1439.333    Contract  modifications. 

By  mutual  agreement  between  CCC 
and  the  participant,  a  PRP  contract  may 
be  modified  in  order  to: 


(a)  Decrease  acreage  in  the  PRP; 

(b)  Facilitate  the  practical 
administration  of  the  PRP;  or 

(c)  Accomplish  the  goals  and 
objectives  of  the  PRP,  as  determined  by 
the  Deputy  Administrator. 

§1439.334-1439.339    [Reserved] 


§1439.340    Payments. 

(a)  Payments  shall  be  made  available 
upon  a  determination  by  CCC  that  an 
eligible  practice,  or  an  identifiable  unit 
thereof,  has  been  established  in 
compliance  with  the  appropriate 
standards  and  specifications.  Payments 
will  be  prorated  if  requests  for 
assistance  exceed  available  funding. 

(b)  Except  as  otherwise  provided  for 
in  this  part,  payments  may  be  made 
under  the  PRP  only  for  the  cost-effective 
establishment  or  installation  of  an 
eligible  practice. 

(c)  Subject  to  the  availability  of  funds, 
payments  shall  be  made  in  such  amount 
and  in  accordance  with  such  time 
schedule  as  may  be  agreed  upon  and 
specified  in  the  PRP  contract. 

(d)  Payment  shall  be  made  on  a  per- 
acre  basis. 

(e)  The  payment  shall  be  divided 
among  the  participants  on  a  single 
contract  in  the  manner  agreed  upon  in 
such  contract. 

(f)  The  maximum  amount  of  all 
payments  that  a  person  may  receive 
under  the  PRP  shall  not  exceed  $2,500. 
The  regulations  set  forth  at  part  1400  of 
this  chapter  shall  be  applicable  in 
making  certain  eligibility  and  "person" 
determinations  as  they  apply  to 
payment  limitations  under  this  part. 

(g)  Payments  shall  be  limited  as 
needed  or  appropriate  to  account  for 
mandatory  or  discretionary  limits  on 
payments. 

§  1 439.341     Levels  and  rates  for  payments. 

(a)  As  determined  by  the  Deputy 
Administrator,  CCC  shall  pay  not  more 
than  50  percent  of  the  average  cost  of 
reestablishing  the  approved  forage  crop, 
including  reseeding,  on  eligible  land. 

(b)  The  average  cost  of  performing  a 
practice  may  be  determined  by  CCC 
based  on  recommendations  from  the 
State  Technical  Committee  or  on  such 
other  basis  as  it  deemed  appropriate. 
Such  cost  may  be  the  average  cost  in  a 
State,  a  county,  or  a  part  of  a  county  or 
counties,  as  determined  by  the  Deputy 
Administrator. 

(c)  Notwithstanding  paragraph  (a)  or 
(b)  of  this  section,  no  pajmient  shall 
exceed  $75  per  acre  without  approval  of 
the  Deputy  Administrator.  In  no  case 
shall  a  payment  exceed  $125  per  acre. 


§  1 439.342    Metfiod  of  payment. 

Payments  made  by  CCC  under  this 
part  may  be  made  in  cash,  in  kind,  in 
commodity  certificates,  or  any 
combination  of  such  methods  of 
payment  in  accordance  with  part  1401 
of  this  chapter,  unless  otherwise 
specified  by  CCC. 

§§1439.343-1439.349    [Reserved] 

§  1 439.350    Payments  to  participants. 

Payments  shall  be  made  to  the 
participants  responsible  for  the 
establishment  of  the  practice. 

§1439.351    Violations. 

(a)  If  a  participant  fails  to  carry'  out 
the  terms  and  conditions  of  a  PRP 
contract,  CCC  may  terminate  the  PRP 
contract. 

(b)  If  the  PRP  contracrt  is  terminated 
by  CCC  in  accordance  with  this  section 
then,  in  addition  to  all  such  other 
remedies  as  may  be  provided  for  in  this 
subpart  or  elsewhere: 

(1)  The  participant  shall  forfeit  all 
rights  to  payments  under  such  contract 
and  refund  all  payments  previously 
received  together  with  interest;  and 

(2)  Pay  liquidated  damages  to  CCC  in 
such  amoimt  as  specified  in  the 
contract. 

(c)  If  the  Deputy  Administrator 
determines  such  failure  does  not 
warrant  termination  of  such  contract, 
the  Deputy  Administrator  may  authorize 
relief  as  the  Deputy  Administrator 
deems  appropriate. 

(d)  CCC  may  also  terminate  a  PRP 
contract  without  sanction  if  the 
participant  agrees  to  such  termination 
and  CCC  determines  such  termination  to 
be  in  the  public  interest. 

(e)  CCC  may  reduce  a  demand  for  a 
refund  under  this  section  to  the  extent 
CCC  determines  that  such  relief  would 
be  appropriate  and  will  not  deter  the 
accomplishment  of  the  goals  of  the 
program. 

§  1 439.352    Executed  PRP  contract  not  in 
conformity  with  regulations. 

If,  after  a  PRP  contract  is  approved  bv 
CCC,  CCC  discovers  that  the  PRP 
contract  is  not  in  conformity  with  the 
provisions  of  this  part,  the  provisions  of 
the  regulations  shall  prevail  and  the 
contract  may  be  terminated. 

§  1 439.353    Performance  based  upon 
advice  or  action  of  the  Department 

The  provisions  of  §  718.8  of  this  title 
relating  to  performance  based  upon  the 
action  or  advice  of  a  representative  of 
the  Department  shall  be  applicable  to 
this  part. 

§  1 439.354    Access  to  land  under  contract. 

(a)  The  applicant  or  participant  shall, 
as  requested,  provide  all  representatives 
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or  designees  of  CCC  with  access  to  all 
land  that  is 

( 1 )  The  subjocf  of  an  application  for 
a  contract  und»'r  this  pari,  or 

(2)  I'nder  contrai  t  or  otherwise 
subject  to  this  part 

(b)  With  res  pet  t  to  sm  h  land 
identified  in  paragraph  (a)  of  this 
set:tion.  the  participant  or  applicant 
shall  provide  such  representatives  with 
access  to  examine  records  with  respect 
to  such  land  for  the  purpose  of 
determining  compliance  with  the  terms 
and  conditions  of  the  PRP 

§1439.355    Miscellaneous. 

(a)  Anv  remedies  permitted  CCC 
under  this  part  shall  be  in  addition  to 
any  other  remedy,  including,  but  not 
limited  to  criminal  remedies,  or  acti(ms 
for  damages  in  favor  of  (XXI,  or  the 
United  States,  as  may  be  permitted  bv 
law 

(b)  Absent  a  scheme  or  device  to 
defeat  the  purpose  of  the  program,  when 
an  owner  loses  i:ontrol  of  PRl'  acreage 
due  to  foreclosure,  the  Deputv 
Administrator  may  waive  the  demand 
that  could  otherwise  be  made  for 
refunds 

(c)  Payments  under  this  subpart  are 
subject  to  provisions  contaiiuiil  in 
Subpart  A  of  this  part  including,  but  not 
limited  to  provisions  i:oncerning 
misrepresentations,  pavment 
limitatitms.  limitations  on  eligibilitv 
tied  to  the  persons  gross  income,  and 
refunds  to  C.Ci..  lit'ns.  assignment  of 
pavments.  and  ap[)eals.  and 
maintenance  of  books  and  ret  <irds   In 
addition  other  parts  of  this  chapter  an<l 
of  chapter  V'll  relating  to  pavments  in 
event  of  death,  the  handling  of  (  laims. 
and  other  matters  mav  <ipplv.  .is  inav 
other  provisions  of  law  and  regulation. 

(d)  .\n\  pavments  not  earned  that 
have  been  paid  must  he  returned  with 
interest  siib|ect  to  su(  h  other  remedies 
as  mav  be  allowed  1)\  l.ivv 

(e|  No  interest  will  be  paid  or  ai  (  rue 
on  benefits  under  this  subpart  that  are 
delaved  or  otherwise  not  tiinelv  issued 
unless  otherwise  maud. tied  b\  law. 

(f)  Nothing  in  this  suhp.irt  shall 
retjuire  a  f:ommitment  nf  liinds  In  this 
subpart  in  exi  ess  of  that  delerinmed  In 
be  <)ppro[iriate  h\  the  I)e[)ut\ 
Adrninistratiir  and  ur  ( !( !( ; 

(g)  .\nv  pavment  otherwise  due  under 
this  subpart  will  b«i  reduced  to  the 
extent  that  it  is  determined  th.it  sut  h 
pavment  [)rodu(  es  ,i  duplit  ate  benefit 
under  annther  prograin  operateil  bv  the 
Department  ol  Agru  ullure  and  that  to 
make  sui  h  duplu  <ite  pavment  wnuld  be 
(:ontrar\  to  the  purposi's  of  the  program 

(h|  In  no  instant  e.  unless  approved  bv 
the  Deputv  Administrator  in  at  i:orilani;e 
with  law.  mav  the  .iinount  expeinled 


under  this  subpart  exceed  an  amount 
that,  when  addetf  tt)  the  amounts 
expentled  for  the  1999  LAP  payments 
and  for  the  Livestock  Indemnity 
Program.  Pha.se  II.  exceeds  S2o6  million 

(i)  Pavments  under  this  subpart  shall 
be  made  without  regard  to  questions  of 
title  under  State  law  and  without  regard 
to  any  claim  or  lien  against  the  crop,  or 
pro<:t?eds  thereof,  in  favor  of  the  owner 
or  anv  other  creditor  exi:ept  agencies  of 
the  US  (Government.  The  regulations 
governing  offsets  and  withholdings 
found  at  part  1403  of  this  chapter  shall 
be  applicable  to  contract  payments 
except  to  the  extent  that  an  exemption 
if  provided  for  by  the  Executive  Vice 
President.  CCC. 

(j)  Any  producer  entitled  to  any 
pavment  may  assign  any  payments  in 
ai:t:t)rdance  with  regulations  governing 
assignment  of  payment  found  at  part 
1404  of  this  chapter 

(k)  In  tho.se  instances  in  which,  prior 
to  the  issuance  of  this  regulation,  a 
proflucer  has  signed  a  power  of  attorney 
on  an  approved  FSA-21 1  for  a  perst)n 
or  entity  indicating  that  such  power 
shall  extend  to  "all  above  prtigrams". 
without  limitation,  such  power  will  be 
considered  to  extend  to  this  prtjgram 
unless  by  June  22,  2000  the  person 
granting  the  power  notifies  the  local 
FSA  offit  e  for  the  control  county  that 
the  grantw  of  the  power  is  ntit 
authorizetl  to  handle  transactions  for 
this  program  for  the  grantor. 

Subpart  E — Livestock  Indemnity 
Program  for  Contract  Growers 

§1439.401     Applicability. 

This  subpart  sets  forth  the  terms  and 
i:onditions  of  the  Livestock  Indemnity 
Program  for  Contrat :t  CJmwers  I'ndor 
Title  1  of  the  Supplemental 
.Appropriations  Act  (Publii  Law  106— 
Hi.  1  L!  Stat    iriOl),  the  .Secretarv  is 
spet:ifii.allv  aiilhoriziMf  to  use  SlO 
million  to  provide  assistant  i'  to  persons 
who  raise  livestot:k  owned  bv  tither 
persims  for  inc:ome  losses  sustained 
with  respet  t  to  livestoi:k  during  1999  if 
the  .Secretarv  finds  that  sut  h  hisses  are 
the  result  of  natural  disasters   Utilizing 
that  authorilv.  this  subpart.  act:ordingly. 
.illows  for  benefits  tti  be  paiil.  up  to  that 
amount,  to  eligible  proilut.ers  that 
sustained  <i  loss  of  income  tlirectly 
attributed  to  a  retiuctitm  in  the 
protiui  tion  of  livestot.k  and  livestock 
protlui  ts  from  livestock  that  were 
entireU  owneti  h\  others,  due  to  or  as 
a  result  of  natural  ilisasters  that 
occurrttd  from  Ianuar>'  1  through 
Det  ember  ,11.  1999.  in  thosi"  areas  for 
which  a  Presidential  or  S«?cretarial 
Det.laration  was  approveti   Producers  in 
i:ontiguous  countit^s  that  wt-re  not 


designated  as  a  disaster  area  in  their 
own  right  are  not  eligible  for  benefits 
under  this  part.  Benefits  will  be 
provided  with  respect  to  eligible 
livestf)ck  where  the  death  occurred  in 
the  disaster  area  during  Ianuar>'  1 
through  December  31,  1999.  and  where 
the  death  was  reasonably  related  to  the 
disaster  that  prompted  the  disaster 
declaration  as  determined  by  the  Deputy 
Administrator  of  Farm  Programs,  or 
designee.  The  livestock  had  to  be  in 
pos.sessitm  of  the  applicant  during  the 
time  in  which  the  tiisaster  ticcurred. 

§1439.402    [Reserved] 

§  1439.403    Definitions. 

The  definitions  set  forth  in  this 
section  shall  be  applicable  for  all 
purposes  of  administering  this  Livestock 
Indemnity  Program  for  Contract 
Growers.  Definitions  in  §  1439.3  shall 
also  be  applicable,  except  where  those 
definitions  conflict  with  the  definitions 
set  forth  in  this  subpart.  The  following 
terms  shall  have  the  following 
meanings: 

Application  means  the  request  for 
benefits  and  the  necessary 
documentation  supporting  such  a 
request. 

Contract  means,  with  respect  to 
contracts  for  the  handling  of  livestock, 
an  agreement  between  the  livestock 
producer  or  grower  and  the  livestock 
owner  setting  forth  the  specific  terms. 
ct)nditions  and  obligations  of  the  parties 
involved  regarding  the  production  of 
livestt)ck  and  livestock  products. 

Deputv  Administrator  means  Deputy 
Administrator  for  Farm  Programs.  Farm 
Service  Agencv  (FSA).  or  a  designee. 

Eligible  livpfitock  means  livestock  that 
are: 

(1)  Beef  and  dairv'  cattle,  sheep,  goats, 
swine,  pimltrv'  (intluding  egg-producing 
poultrv).  equine  animals  used  for  fotid 
or  in  the  production  of  food,  and  buffalo 
and  beefalo  whtm  buffalo  and  beefalo 
are  maintained  on  the  same  basis  as  beef 
cattle,  and 

(2)  Was  produced  by  the  applicant 
subject  to  a  contractual  agn^ement 
between  the  such  producer  or  grower 
and  the  livestiK:k  owner. 

Eligible  livestock,  producer  means, 
with  respect  to  particular  livestock,  one. 
other  than  the  owner  of  the  livestock, 
who  possesses  an  independent  financial 
interest  in  the  eligible  livestock  or 
products  derived  from  such  eligible 
livestock,  as  defined  and  limited  by  the 
terms  and  conditions  of  a  contractual 
agreement  with  the  livestock  owner;  and 
is  a  citizen  or  a  legal  resident  alien  of 
the  United  States.  Such  producer  may 
be  individual  or  may  be  a  farm 
cooperative,  private  domestic 


Federal  Register/Vol.  65,  No.  Ill /Thursday,  June  8,  2000/Rules  and  Regulations  36577 


corporation,  partnership,  or  joint 
operation  in  which  the  majority  interest 
is  held  by  members,  stockholders,  or 
partners  who  are  citizens  of,  or  legal 
resident  aliens  in,  the  United  States,  if 
such  cooperative,  corporation, 
partnership,  or  joint  operation  possesses 
a  financial  interest,  but  not  as  owner,  in 
the  eligible  livestock  or  products 
derived  from  such  eligible  livestock. 
Also  such  producer  may  also  be  an 
Indian  tribe  (as  defined  in  section  4(b) 
of  the  Indian  Self-Determination  and 
Education  Assistance  Act  and  Education 
Assistance  Act);  an  Indian  organization 
or  entity  chartered  under  the  Indian 
Reorganization  Act  or  chartered  under 
the  Indian  Self-Determination  and 
Education  Assistance  Act;  or  an 
economic  enterprise  under  the  Indian 
Financing  Act  of  1974. 

§1439.404    Application  period. 

(a)  A  request  for  benefits  under  this 
subpart  must  be  submitted  to  CCC  at  the 
county  FSA  office  serving  the  county 
where  the  loss  occurred.  All  requests  for 
benefits  and  supporting  documentation 
must  be  filed  in  the  county  FSA  office 
by  May  1,  2000,  or  such  other  date  as 
established  by  CCC. 

(b)  Data  furnished  by  the  applicants 
will  be  used  to  determine  eligibility  for 
program  benefits.  Furnishing  the  data  is 
volimtary;  however,  without  such  data, 
program  benefits  will  not  be  approved 
or  provided. 

§  1 439.405    Proof  of  loss. 

(a)  Livestock  producers  must,  in 
accordance  with  instructions  issued  by 
the  Deputy  Administrator,  provide 
adequate  proof  that  the  loss  of  eligible 
livestock  or  livestock  products,  and  the 
corresponding  reduction  of  income, 
occurred  in  tlie  area  of  a  Presidential 
designation  or  Secretarial  declaration 
referred  to  in  §  1439.401  and  that  the 
death  of  the  eligible  livestock  was 
reasonably  related  to  the  recognized 
natural  disaster.  The  documentary 
evidence  of  loss,  quantity  of  the  loss, 
and  type  of  eligible  livestock  claimed 
for  payment,  shall  be  reported  to  CCC 
together  with  any  supporting 
documentation  under  paragraph  (b)  of 
this  section. 

(b)  The  livestock  producer  shall 
provide  any  available  supporting 
documents  that  will  assist  the  county 
committee  in  verifying  the  loss  and  the 
quantity  of  eligible  livestock  that 
perished  in  the  natural  disaster. 
Examples  of  supporting  documentation 
include,  but  are  not  limited  to:  written 
contracts,  production  records, 
veterinarian  receipts,  bank  loan  papers, 
rendering  truck  receipts.  Federal 
Emergency  Management  Agency  and 


National  Guard  records,  and  any  other 
documents  available  to  confirm  the 
presence  of  the  livestock  and  the 
subsequent  losses.  Certification  of  third 
parties  or  the  producer  and  other  such 
documentation  as  the  county  committee 
determines  to  be  necessary  for  the 
verification  of  the  information  provided 
by  the  applicant  may  be  submitted, 
subject  to  review  and  approval  of  the 
county  committee.  Failure  to  provide 
documentation  that  is  satisfactory  to  the 
county  committee  can  result  in 
disapproval  of  the  application  by  the 
county  committee. 

(c)  In  all  circumstances,  livestock 
producers  shall  certify  to  the  accuracy 
of  the  information  provided.  As 
provided  by  various  statutes,  providing 
a  false  certification  to  the  government  is 
punishable  by  imprisonment,  fines  and 
other  penalties.  All  such  remedies,  as 
well  as  all  civil  remedies,  may  be 
applied.  All  information  provided  is 
subject  to  verification  and  spot  check  by 
the  CCC. 

§1439.406    Indemnity  benefits. 

(a)  Payment  under  this  part  shall  only 
be  made  to  livestock  producers  who  file 
a  Certification  of  Livestock  Losses  for 
Eligible  Disaster — Contract  Growers, 
Form  CCC-661B,  for  the  specific 
livestock  category  for  which  relief  is 
sought  and  file  such  form  in  accordance 
with  instructions  issued  by  the  Deputy 
Administrator.  In  addition,  payment 
may  be  made  only  if: 

(1)  The  livestock  producer  submits  a 
proof  of  loss  that  meets  the 
requirements  of  §  1439.405;  and 

(2)  The  coimty  or  State  committee 
determines  that  because  of  an  eligible 
disaster  condition  the  livestock 
producer  had  a  loss  in  the  specific 
category  in  excess  of  the  normal 
mortality  rate  established  by  CCC,  based 
on  the  number  of  animals  in  the 
livestock  category  that  were  in  the 
livestock  producer's  inventory  at  the 
time  of  the  disaster  event. 

(b)  If  the  number  of  losses  in  the 
animal  category  exceeds  the  normal 
mortality  rate  established  by  CCC  for 
such  category,  the  loss  of  eligible 
livestock  that  shall  be  used  in  making  a 
payment  shall  be  the  number  of  animal 
losses  in  the  category  that  exceed  the 
normal  mortality  threshold  established 
by  CCC. 

(c)  Subject  to  the  availability  of  funds, 
payments  shall  be  made  in  an  amount 
determined  by  multiplying:  the  national 
payment  rate  for  the  livestock  category' 
as  determined  by  CCC  by  the  amoimt 
specified  in  paragraph  (b)  of  this 
section. 


§  1 439.407    Proration  of  claims. 

In  the  event  that  the  funds  made 
available  to  satisfv-  claims  shall  be  less 
than  the  demand  for  such  funds,  the 
Deputy  Administrator  may  reduce  all 
claims  by  a  uniform  percentage  to 
account  for  the  level  of  available  funds, 
or  may  take  such  other  measures  as  he 
deems  appropriate  to  apportion  the 
funds  among  the  claimants.  Such 
payment  reductions  as  are  made  shall  be 
applied  after  the  imposition  of 
applicable  payment  limitation 
provisions. 

§  1 439.408    Miscellaneous  provisions. 

(a)  Payments  under  this  subpart  are 
subject  to  provisions  contained  in 
subpart  A  of  this  part  including,  but  not 
limited  to  provisions  concerning 
misrepresentations,  payment 
limitations,  limitations  on  eligibility 
tied  to  the  person's  gross  income,  and 
refunds  to  CCC,  liens,  assignment  of 
payments,  and  appeals,  and 
maintenance  of  hooks  and  records.  In 
addition  other  parts  of  this  chapter  and 
of  chapter  VII  of  this  title  relating  to 
payments  in  event  of  death,  the 
handling  of  claims,  and  other  matters 
may  apply,  as  may  other  provisions  of 
law  and  regulation. 

fb)  Any  payments  not  earned  that 
have  been  paid  must  be  returned  with 
interest  subject  to  such  other  remedies 
as  may  be  allowed  by  law. 

(c)  No  interest  will  be  paid  or  accrue 
on  benefits  under  this  subpart  that  are 
delayed  or  otherwise  not  timely  issued 
unless  otherwise  mandated  by  law. 

(d)  Nothing  in  this  subpart  shall 
require  a  commitment  of  funds  to  this 
suhpart  in  excess  of  that  determined  to 
be  appropriate  by  the  Deputy 
Administrator  and/or  CCC. 

(e)  The  Deputy  Administrator  can 
deny  or  adjust  claims  in  those  instances 
in  which  the  party  seeking  relief  was 
affiliated  with  or  related  to  the  owner  of 
the  livestock  if  it  is  determined  by  the 
Deputy  Administrator  that  such  action 
is  consistent  vdth  the  purposes  of  this 
subpart  and  may  take  such  action  as  is 
deemed  appropriate  to  avoid  overlap 
with  relief  available  under  other 
subparts  in  this  part. 

(f)  In  no  instance,  unless  otherwise 
approved  by  the  Deputy  Administrator, 
will  the  amount  to  be  expended  under 
this  program  exceed  $10  million. 
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Subparts  F-H  [Reserved] 

Subpart  I — American  Indian  Livestock 
Feed  Program 

§1439.900    [RaMfved]. 

§  1 439.901     Applicability 

This  subpart  sets  fnrtti  the  terms  and 
conditions  ot  a  ^overnnient-tn 
government  program  titled  the 
Americ:an  Indian  Livestock.  Feed 
Program  (.MLF-T)   The  AIl.FP  ha.s  heen 
allocated  a  hiidget  of  .$12  5  million 
Assistance  will  he  available  m  those 
regions  that  CXX.  determines  have  been 
affected  bv  natural  disa.ster,  and  where 
a  determination  is  made  bv  the  Deiiiitv 
Administrator  for  Farm  Programs  that  a 
hvostork  feed  emergencv  exists  on  tribal 
land.  Funds  made  available  under  the 
AILFP  shall  be  available  beginning  in 
crop  vear  1447  and  in  subse<iuent  crop 
vears.  Payments  mav  become  available 
as  c:ontracfs  with  tribal  governments  are 
approved   If  any  other  benefits  are 
received  from  the  Defiartment  of 
Agriculture  for  the  same  loss,  then 
payments  under  this  part  will  be 
reduced  accordingh    Payments  will 
terminate  when  funds  have  been 
exhausted,  without  respect  to  the  date  of 
any  application,  or  of  when  an\  contract 
has  been  entered  into  by  any  tribal 
government  an<i  (.'X'.l',  Applicants  will 
receive  benefits  on  a  first-comt?,  first- 
served  basis 

$1439.902     Administration 

(a)  This  subpart  shall  be  administered 
by  CX'X'.  under  the  general  supervision  of 
the  Deputy  Administrator  for  Farm 
Programs,  Farm  .Service  Agency  (l''.SA) 
This  program  shall  be  carried  out  in  the 
field  as  prescribed  in  these  regulations 
and  as  directed  in  the  contract  executed 
between  the  app)lic<ible  trif)al 
government  and  (!(!(!,  except  that  in  the 
event  any  contract  [irovision  lionflicts 
with  these  regulations,  the  regulations 
shall  apply, 

(b)  Tribal  governments,  their 
representatives,  ami  employees  (lo  not 
have  authority  to  iiiodifv  or  waive  .inv 
provisions  of  the  regulations  of  this 
subpart 

(c)  State  and  count\  cumiiuttee^,  and 
representatives  and  employees  thereof, 
do  not  have  the  aiilhorit\  to  modif\'  or 
waive  any  provisions  ot  regulations  ot 
this  subpart 

(d)The  Deputy  .Administrator  niiiv 
authorize  St<ite  and  county  committees 
to  waive  or  modify  deaiUines.  and  other 
program  recjuireinents  in  cases  where 
the  applicant  or  tribe,  as  applicable, 
show  that  circumstances  beyond  the 
applicants  or  tribe's  (  ontrol  pr»'(  hided 
c:omplian(  e  with  the  deadline  and 


where  lateness  or  failure  to  meet  such 
other  H'quirements  does  not  adversely 
affect  the  operatum  of  the  program. 

(e)  The  tribal  government  will,  in 
a(  (  ordance  with  this  part  and  in 

(  oordination  with  the  {'  S  Department 
of  the  Interior,  Bureau  of  Indian  Affairs 
(HIA)  and  FSA  State  and  county 
committees,  recommend  the 
geographical  size  and  shape  of  the 
region  where  the  natural  disaster  has 
occurred,  and  whether  the  regional 
eligibility  requirement  has  been 
satisfied   Documentation  to  support  the 
reported  natural  disaster  shall  be 
[)rovided  by  the  .State  FSA  office  and 
shall  accompany  the  re<:ommendation. 
The  recommendation  of  eligibility  must 
be  acted  on  bv  the  Deputy 
Administrator 

(f)  The  Deputy  Administrator  will 
determine  all  prices  with  respect  to 
impilementing  the  AILFP 

Ig)  The  FSA  State  committee  will 
determine  crop  yields  and  livestock 
carrying  capacity  with  respe<:t  to 
implementing  the  AILFP. 

(h)  Participation  in  the  AILFP  by  a 
tribal  government  for  either  the  tribal 
government  s  benefits  or  for  the  benefit 
of  any  eligible  owner  is  voluntar\'  and 
is  with  the  understanding  that  CCC  will 
not  reimburse  the  tribal  government  or 
its  members  for  any  administrative  costs 
associated  with  the  administration  or 
implementation  of  the  program. 

(i)  The  provisiims  of  subpart  A  shall 
not  apply  to  this  part;  however  the 
following  provisions  of  7  C"FR  pari  14.'i9. 
as  m  effect  on  January  1,  1999  (see  7 
CF-'K  Paris  1200  to  1599.  revised  as  of 
lanuark-  1,  1999)  shall  apply  in  the 
conduct  of  this  program;  ^i^  1439,3, 
1439  11  through  1439.22.  1439  24  as 
well  as  i^t}  1439  B(i)(l|(i).  1439  8(a).  and 
1434  9(d)  through  (f]   Further,  from 
those  same  regulations,  the  provisions 
of  t)«:i  1439  l()(a)  and  1439.15.  as  in  effe<:t 
on  January  1.  1999  (see  7  CFR  Parts 
1200  to  1599,  revised  as  of  [anuary  1, 
1999)  shall  apply  as  set  forth  in 
<^li  1439  90H  and  1439  909 

§1439.903     Definitions. 

The  definitions  set  forth  in  this 
set  tion  shall  be  applicable  to  the 
[irogram  authorized  by  this  subpart.  The 
terms  defined  in  *}  1439.3  shall  also  be 
applicable  except  where  those 
definitions  conflict  with  the  definitions 
set  forth  in  this  subpart.  The  following 
terms  shall  have  the  following 
meanings; 

Animul  I  'nit  lAl '/  means  a  standard 
expression  of  livestock  based  on  a  net 
energy  maintenance  requirement  equal 
to  13.H  megacalories  per  day 


Animal  I  'nit  Day  I  AUDI  means  an 
expression  of  expected  or  actual 
stocking  rate  equal  to  one  day. 

Approvins^  official  means  a 
representative  of  the  tribal  government 
who  is  authorized  to  approve  an 
application  for  assistance  made  in 
accordance  with  this  subpart. 

Carrying  rapacitv  means  the  stocking 
rate  expressed  as  acres  per  animal  unit 
that  is  consistent  with  maintaining  or 
improving  vegetation  or  related 
resources 

Dependent  Indian  Community  means 
a  limited  category'  of  Indian  lands  that 
are  neither  reser\'ations  nor  allotments 
and  is: 

(1)  Land  set  aside  by  the  Federal 
Government  for  the  use  of  Indians  as 
Indian  land,  and 

(2)  Under  Federal  superintendence. 
Deputy-  Administrator  means  the 

Deputy  Administrator  for  Farm 
Programs.  FSA.  or  designee. 

Disaster  period  means  the  length  of 
time  that  damaging  weather,  adverse 
natural  occurrence,  or  related  condition 
has  a  detrimental  affect  on  the 
production  of  livestock  feed. 

Eligible  feed  for  assistance  means  any 
type  of  feed  (feed  grain,  oilseed  meal, 
premix.  or  mixed  or  processed  feed, 
liquid  or  dr\'  supplemental  feed, 
roughage,  pasture,  or  forage)  that 
provides  net  energy  megacalories  and 
that  is  consistent  with  acceptable 
feeding  practices  and  was  not  produced 
by  the  owner. 

Eligible  livestock  means  beef  and 
dairy  cattle;  buffalo  and  beefalo 
maintained  on  the  same  basis  as  beef 
cattle;  equine  animals  used  for  food  or 
used  directly  in  the  production  of  food; 
sheep;  goats:  and  swine. 

Eligible  owner  means  an  individual  or 
entity,  including  the  tribe,  eligible  to 
participate  in  this  program,  who: 

(1)  Contributes  to  the  production  of 
eligible  livestock  or  their  products; 

(2)  Has  such  contributions  at  risk: 

(3)  Meets  the  criteria  set  forth  in 
^  1439.907;  and 

(4)  Meets  eligibility  criteria  set  forth 
bv  the  tribal  government  in  an  approved 
contract. 

Livestock  feed  emergency  means  a 
situation  in  which  a  natural  disaster 
causes  more  than  a  35-percent  reduction 
in  the  feed  produced  in  a  region 
determined  in  accordance  with 
§  1439.904  for  a  defined  period,  as 
determined  by  CCC.  Any  loss  of  feed 
production  attributable  to  overgrazing  or 
other  factors  not  considered  to  be  a 
natural  disaster  as  specified  in  this 
subpart  shall  not  be  included  in  the  loss 
used  to  determine  if  a  livestock  feed 
emergencv  occurred. 

Natural  disaster  means  damaging 
weather,  including  but  not  limited  to    . 
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drought,  hail,  excessive  moisture, 
freeze,  tornado,  hurricane,  excessive 
wind,  or  any  combination  thereof;  or  an 
adverse  natural  occurrence  such  as 
earthquake,  flood,  or  volcanic  eruption; 
or  a  related  condition,  including  but  not 
limited  to  heat,  or  insect  infestation, 
that  occurs  as  a  result  of  aforementioned 
damaging  weather  or  adverse  natural 
occurrence  prior  to  or  during  the  crop 
year  that  directly  causes,  accelerates,  or 
exacerbates  the  reduction  of  livestock 
feed  production. 

Net  energy  maintenance  means  the 
appropriate  amoimt  of  net  energy 
needed  to  meet  the  daily  maintenance 
needs  for  livestock  based  on  the  weight 
range  by  type  of  eligible  livestock  as 


provided  in  this  section,  as  determined 
by  CCC. 

Region  means  a  geographic  area 
suffering  a  livestock  feed  emergency 
because  of  natural  disaster  as 
determined  by  a  tribal  government  in 
accordance  with  §  1439.904. 

Tribal  Governed  Land  means: 

(1)  All  land  within  the  limits  of  any 
Indian  reservation; 

(2)  Dependent  Indian  communities: 

(3)  Any  lands  title  to  which  is  either 
held  in  trust  by  the  United  States  for  the 
benefit  of  an  Indian  tribe  or  Indian,  or 
held  by  an  Indian  tribe  or  Indian  subject 
to  a  restriction  by  the  L'nited  States  on 
alienation:  and 


(4)  Land  held  by  an  Alaska  Native, 
Alaska  Native  Village  or  village  or 
regional  corporation  under  the 
provisions  of  the  Alaska  Native  Claim 
Settlement  Act  or  other  Act  relating  to 
Alaska  Natives. 

Tribe  means  an  Indian  or  Alaska 
Native  tribe,  band,  nation,  pueblo, 
village,  or  community  that  the  Secretary 
of  the  Interior  acknowledges  to  exist  as 
an  Indian  tribe  pursuant  to  the  Federally 
Recognized  Indian  Tribe  List  Act  of 
1994  (25  U.S.C,  479a), 

Type  and  weight  range  means  the 
weight  range  by  type  of  livestock  and 
appropriate  amount  of  energy  required 
to  provide  the  daily  maintenance  needs 
for  livestock,  as  follows: 


Kind/type 


Wejglit  range 
(lbs.) 


(1)  Beet  cattle  (Buftalo/Beefalo); 

Beet  

Beef  

Beef  

Beef  

Beef,  cow  

Beef,  bull  

(2)  Dairy  cattle: 

Dairy  

Dairy  

Dairy  

Dairy  

Dairy,  cow  

Dairy,  cow  

Dairy,  cow  

Dairy,  cow  

Dairy,  bull  

(3)  Equine; 

Equine  

Equine  

Equine  

Equine  

(4)  Swine 

Swine 

Swine 

Swine 

Swine,  sow 

Swine,  txjar  

(5)  Sheep; 

Sheep  

Sheep  

Sheep  

Sheep,  ewe  

Sheep,  ram 

(6)  Goats: 

Goats  

Goats  

Goats  

Goats,  doe 

Goats,   doe,   dairy   1994  and  subsequent 

crop  years. 
Goats,  buck  


Less  than  400 

400-799  

800-1099  

1100-t- 

AH 

1000-1- 


Less  than  400  .. 

400-799  

800-1099  

1100-I-  

Less  than  1100 

11-1299  

1300-1499  

1500-I- 

1000-I- 


Less  than  450 

450-649  

650-874  

875-t- 


Daily  energy  requirement 


3.01  NEm  Meal 
5.59  NEm  Meal 
7.31  NEm  Meal. 
10.75  NEm  Meal. 
13.60  NEIn  Meal 
11.18  NEm  Meal 

3.01  NEm  Meal 
5.59  NEm  Meal 
7.31  NEm  Meal 
10.75  NEm  Meal 
23.22  NEI  Meal. 

26.66  NEI  Meal 
28.38  NEI  Meal 

29.67  NEI  N^cal 
12  47  NEm  Meal. 

6.2  DE  Meal. 
8.9  DE  Meal 
11.6DE  Meal. 
17.3  DE  Meal. 


Less  than  45 780  DE  Keal. 

45-124  1630  DE  Kcal. 

125-t- i  2867  DE  Keal. 

235-f i  9854  DE  Kcal. 

235+ 5446  DE  Kcal. 

Less  than  44 0.34  NEm  Meal. 

44-82 0.77  NEm  Meal. 


83-t-  .. 

150-t- 

150-I- 


Less  than  44 

44-82  

83+  

125+ 

125+ 


0.95  NEm  Meal. 
2.66  NEm  Meal. 

1.46  NEm  Meal. 

0.43  NEm  Meal. 
0.95  NEm  Meal. 
1.29  NEm  Meal. 
3.00  NEm  Meal. 

4.47  NEm  Meal. 


125+ I  1.80  NEm  Meal. 


§1439.904    Region. 

(a)  The  size  of  a  region  will  consist  of: 
(1)  An  entire  reservation,  even  if  the 
reservation  is  less  than  320,000  acres;  or 


(2)  Contiguous  acreage  of  at  least 
320,000  acres  and  include  land  acreage 
of  an  Indian  reservation  or  tribal 
governed  land.  If  a  region  is  delineated 


based  on  minimum  size  of  320.000 
acres,  the  region  shall  be  delineated 
without  regard  to  the  boundary  of  a 
reservation  or  tribal  governed  land.  If 
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the  acreage  affected  by  the  natural 
disaster  does  not  meet  the  miiiimurn 
acreage  re<iuireinent  specified  in  this 
paragraph  (a)(i;).  acreage  will  hv  added 
fnmi  surrounding  land  until  the 
niinimuni  requirement  is  met. 
(h)  The  region  must: 

(1)  Int:lude  acreage  affecte<l  hv  the 
natural  disaster  that  is  the  basis  for  the 
regions  designation. 

(2)  Ciorrespond  to  the  shape  of  the 
natural  disaster  to  the  maximum  extent 
possible; 

(3)  Be  defintMl  in  a  manner  that  does 
not  intentionally  inc  lude  or  exclude 
owners  or  crops. 

(41  (k)ntain  some  acreage  of  tribal 
governed  land;  and 

(51  Have  suffered  a  livestix  k  feed 
emergency  as  defined  in  6}  14  19.903. 

f  1 439.905     Responsibllitl«s. 

(a)  During  the  oper.ttion  of  this 
program.  CVX.  shall. 

(1)  Provide  weather  data.  (;rop  yields 
and  (.arr\'ing  capacities  to  tribes 
requesting  such  information. 

(21  Review  c:ontra<  ts  submitted  by 
tribal  governments  reciuesting  disaster 
regions;  and 

(3)  Act  as  an  agent  for  disbursing 
payments  to  eligible  livestock  owners  in 
approved  disaster  regions. 

(n)  Tribal  governments  shall  be 
responsible  for: 

(1)  Approaching  CCC  to  obtain  a 
contract  to  participate  in  the  AILFP 
based  on  the  tribe  s  voluntary  decisions 
that  participation  will  benefit  its 
members; 

(2)  Ciathenng.  organizing,  and 
reporting  accurate  information  regarding 
disaster  conditions  and  region. 

(3)  Advising  livestock  owners  in  an 
approved  region  that  they  may  be 
eligible  for  payments,  in  addition  to  the 
method  and  requirements  for  fding 
applications; 

(4)  Accepting  applications  for 
payment  from  individual  livestock 
owners; 

(51  Determining  that  the  information 
provided  by  indivi(iual  livestock  owners 
on  payment  applic;ations  is  accurate  and 
complete  and  that  the  owner  is  eligible 
for  payments  under  this  program; 

(61  Submitting  only  accurate  and 
complete  payment  applications  to  the 
designated  FSA  office  acting  as  an  agent 
for  disbursing  payments  to  eligible 
livestock  owners. 

(c)  The  owner  or  authorized 
representative,  shall; 

(ll  Furnish  all  the  information 
specified  on  the  payment  application,  as 
requested  by  CX'.C: 

(21  Provide  any  other  information  that 
the  tribal  government  deems  nec;essary 
to  determine  the  owner's  eligibility;  and 


(3)  (lertifv  that  purchased  feed  was  or 
will  be  fed  to  the  owner's  eligible 
livesto(  k 

§  1 439.906    Program  availability. 

(a|  When  a  tribal  government 
determines  that  a  livestock  feed 
emergency  exists  due  to  a  natural 
disaster,  the  tribal  government  may 
submit  a  properly  completed  contract 
requesting  approval  of  a  region   All 
contracts  requesting  region  approval 
must  he  submitted  by  the  later  of 
December  28.  1998,  or  30  days  after  the 
end  of  the  disaster  period  spec  ified  on 
the  contract, 

(b)  Properly  completed  c:ontracts  shall 
consist  of: 

(1)  A  completed  form  (;(;C-453. 
(Contract  To  Participate;  and 

(2)  A  completed  form  CCX:-648. 
Region  Designation  And  Feed  Loss 
Assessment;  and 

(31  .Supportive  documentation  as 
determined  by  CCC  mcluding.  but  not 
limited  to: 

(i)  A  map  of  the  region  delineated  in 
accordance  with  t?  1439  904. 

(iil  Historical  production  data  and 
estimated  or  actual  production  data  for 
the  disaster  year; 

(liil  Climatological  data  provided  by 
the  State  VSA  office;  ind 

(iv)  A  report  of  an  on-site  survey. 

(cl  The  Deputy  Administrator  shall 
make  a  determination  as  to  whether  a 
livestock  feed  emergency  exists  not  later 
than  30  days  after  receipt  of  a  properly 
completed  contract  made  in  acxordance 
with  this  subpart  and  shall  notify  the 
tribal  government  and  State  FSA  office 
of  such  determination  as  applicable. 

(d)  The  feeding  period  provided  in  the 
approved  contract  will  be  for  a  term  not 
to  exceed  90  days,  except  as  provided  in 
paragraph  (e|  of  this  section.  The 
feeding  period  shall  not  be  extended  if 
the  livestock  feed  emergency  no  longer 
exists  Notwithstanding  the  duration  of 
any  feeding  period,  assistance  under 
this  subpart  terminates  immediately  and 
without  notice  when  program  funds  are 
exhausted  as  specified  in  §  1439.901. 

(el  The  tribal  government  may  request 
to  extend  the  feeding  period  not  to 
exceed  an  additional  90  days  for  each 
extension  if  disaster  conditions  have  not 
diminished  significantly  and  a  livestock 
feed  emergency  continues. 

§1439.907    Eligibility. 

(al  An  eligible  owner  must  own  or 
jointly  own  the  eligible  livestock  for 
which  payments  under  this  subpart  are 
requested.  Notwithstanding  any  other 
provision  of  this  subpart,  livestock 
leased  under  a  contractual  agreement 
that  has  been  in  effect  at  least  6  months 
prior. to  the  date  of  application  for 


assistance  made  under  .this  subpart  shall 
be  considered  as  being  owned  by  the 
lessee  if  the  lease: 

(1)  Requires  the  lessee  to  furnish  the 
feed  for  such  livestock;  and 

(21  Provides  for  an  interest  in  such 
livestoc;k,  such  as  the  right  to  market  a 
share  of  the  increase  in  weight  of 
livestock. 

(hi  A  State  or  non-tribal  loc;al 
government  or  subdivision  thereof,  or 
any  individual  or  entity  determined  to 
be  ineligible  in  accordance  with 
«j  1400.501  of  this  chapter  are  not 
eligible  for  benefits  under  this  subpart. 

(cl  Any  eligible  owner  of  livestock, 
including  the  tribe,  may  file  a  CCC- 
approved  AILFP  payment  application 
with  the  tribal  government.  When  such 
a  payment  application  is  filed,  the 
owner  and  an  authorized  tribal 
government  representative  shall  execute 
the  certification  contained  on  such 
payment  application  no  later  than  the 
deadline  established  by  CCC  upon 
approval  of  the  region. 

(dl  To  be  eligible  for  benefits  under 
this  subpart,  livestock  owners  must  own 
or  lease  tribal  governed  land  in  the 
delineated  region;  and  have  had 
livestock  on  such  land  at  the  time  of 
disaster  that  is  the  basis  for  the  region's 
designation. 

(e)  Eligible  livestock  owners  shall  be 
responsible  for  providing  information  to 
the  tribal  government  that  accurately 
reflects  livestock  feed  purchases  for 
eligible  livestock  during  the  feeding 
period  False  or  inaccurate  information 
may  affect  the  owner's  eligibility. 

§  1 439.908    Payment  application. 

(al  Except  as  provided  in  paragraph 
(d)  of  this  section,  payment  applications 
from  interested  eligible  owners  must  be; 

(ll  Submitted  to  the  tribal  govenunent 
by  the  owner  no  later  than  a  date 
aimounced  by  the  tribe,  such  date  being 
no  later  than  the  applicable  date  in 
§  1439.907(c);  and 

(2)  Submitted  by  the  tribal 
government  to  the  office  designated  by 
CCC  no  later  than  a  date  announced  by 
CCC;  and 

(3)  Accompanied  by  valid  receipts 
substantiating  purchase  of  eligible  feed 
for  assistance.  Valid  receipts  must  also 
be  accompanied  by  the  certification 
referenced  in  §  1439.907(d)(3)  and  shall 
contain: 

(i)  The  date  of  feed  purchase,  which 
must  fall  within  the  eligible  feeding 
period  as  approved  on  the  contract; 

(ii)  The  names  and  addresses  of  the 
buyer  and  the  vendor; 

(iii)  The  type  of  feed  purchased; 

(iv)  The  quantity  of  the  feed 
purchased; 

(v)  The  cost  of  the  feed;  and 


Federal  Register/Vol.  65.  No.  Ill/Thursday.  June  8,  2000/Rules  and  Regulations  36581 


(vi)  The  vendor's  signature  if  the 
vendor  is  not  licensed  to  conduct  this 
type  of  business  transaction. 

(b)  The  tribal  government  shall  review 
each  payment  application,  as  specified 
by  CCC,  for  completeness  and  accuracy. 
Except  as  provided  in  paragraphs  (c) 
and/or  (d)  of  this  section,  the  tribal 
government' shall  approve  those  eligible 
owners  and  applications  meeting  the 
requirements  of  this  subpart. 

[c]  No  approving  tribal  government 
member  shall  review  and  approve  a 
payment  application  for  any  operation 
for  which  such  member  has  a  direct  or 
indirect  interest.  Such  payment 
application  may  be  reviewed  for 
approval  by  a  member  of  the  tribal 
government  who  is  not  related  to  the 
applicant  by  blood  or  marriage. 

fd)  Tribal  governments  do  not  have 
the  authority  to  approve  a  payment 
application  for  any  operation  for  which 
the  tribe  has  a  direct  or  indirect  interest. 
Payment  applications  for  tribal  owned 
livestock  shall  contain  an  original 
signature  of  a  member  of  the  tribal 
government,  signing  as  representing  all 
owners  of  the  tribal  owned  livestock, 
who  possesses  the  authority  to  sign 
documents  on  behalf  of  the  tribe  and 
shall  be  submitted  to  an  office 
designated  by  the  Secretary  for 
approval. 

(e)  No  payment  application,  as 
specified  by  CCC.  shall  be  approved 
unless  the  owner  meets  all  eligibility 
requirements.  Information  submitted  by 
the  owner  and  any  other  information, 
including  knowledge  of  the  tribal 
government  concerning  the  owner's 
normal  operations,  shall  be  taken  into 
consideration  in  making 
recommendations  and  approvals.  If 
either  the  payment  application  is 
incomplete  or  information  furnished  by 
the  owmer  is -incomplete  or  ambiguous 
and  sufficient  information  is  not 
otherwise  available  with  respect  to  the 
owner's  farming  operation  in  order  to 
make  a  determination  as  to  the  owner's 
eligibility,  the  owner's  payment 
application,  as  specified  by  CCC.  shall 
be  denied.  The  tribal  government  shall 
be  responsible  for  notifying  the  owner  of 
the  reason  for  the  denial  and  shall 
provide  the  owner  an  opportunity  to 
submit  additional  information  as 
requested. 

ff)  All  payment  applications,  as 
specified  by  CCC,  approved  by  the  tribal 
government  will  be  submitted  to  a 
designated  FSA  office  for  calculation  of 
payment. 

§1439.909     Payments. 

(a)  Provided  all  other  eligibility 
requirements  of  this  subpeui  are  met  and 
funds  are  available,  all  eligible  payment 


applications  submitted  to  the  designated 
FSA  office  shall  have  payments  issued 
to  the  applicant  by  CCC. 

(b)  If  any  term,  condition,  or 
requirement  of  these  regulations  or 
contract  are  not  met,  payments  and 
benefits  previously  provided  by  CCC 
that  were  not  earned  under  the 
provisions  of  the  application  shall  be 
refunded. 

(c)  Each  owner's  share  of  the  total 
payment  shall  be  indicated  on  the 
application,  and  each  owner  shall 
receive  benefits  or  final  payment  from 
CCC  according  to  benefits  or  payments 
earned  under  the  provisions  of  the 
application. 

(d)  CCC  may  reduce  the  benefits 
payable  to  an  applicant  under  this 
program  if  CCC  has  made  assistance 
available  to  such  applicant  under  any 
other  CCC  program  with  respect  to  the 
same  natural  disaster. 

(e)  The  amount  of  assistance  provided 
to  any  owner  shall  not  exceed  the 
smaller  of  either: 

(1 )  The  dollar  amount  of  eligible 
livestock  feed  purchased,  as 
documented  by  acceptable  purchase 
receipts,  less  the  dollar  amount  of  any 
sale  of  livestock  feed  (whether 
purchased  or  produced)  by  the  owner 
during  the  feeding  period;  or 

(2)  30  percent  of  the  amount 
computed  by  multiplying; 

(i)  The  number  of  animal  units 
determined  on  the  basis  of  the  number 
of  eligible  livestock  of  each  type  and 
weight  range;  by 

(ii)  The  smaller  of  the  number  of  davs 
the  owners  provided  feed  to  eligible 
livestock  or  the  total  days  in  the 
contract's  feeding  period;  bv 

(iii)  The  Animal  Unit  Day  value,  as 
established  by  the  Deputy  Administrator 
for  Farm  Programs,  less  the  dollar 
amount  of  any  sale  of  livestock  feed 
(whether  purchased  or  produced)  by  the 
owner  during  the  feeding  period. 

(f)  Payments  issued  in  conjunction 
with  this  program  will  not  be  subject  to 
offset  for  debts  incurred  through 
participation  in  any  other  program 
conducted  by  the  Department  of 
Agriculture. 

§  1 439.91 0    Program  suspension  and 
termination. 

(a)  The  tribal  government  that 
requested  the  AILFP  assistance,  may  at 
any  time  during  the  operation  of  a 
program  recommend  suspension  or 
termination  of  the  program. 

(b)  The  Deputy  Administrator  may 
suspend  or  terminate  the  program  at  any 
time  if: 

(1)  The  tribal  government  requests 
termination  or  suspension;  or 

(2)  Funding  is  exhausted. 


§1439.911     Appeals. 

Any  person  who  is  dissatisfied  with  a 
CCC  determination  made  with  respect  to 
this  subpart  may  make  a  request  for 
reconsideration  or  appeal  of  such 
determination  in  accordance  with  part 
780  of  this  chapter.  Any  person  who  is 
dissatisfied  with  a  determination  made 
by  the  tribal  authority  should  seek 
reconsideration  of  such  determination 
with  the  tribe.  Decisions  and 
determinations  made  under  this  subpart 
not  rendered  by  CCC  or  FSA  are  not 
appealable  to  the  National  Appeals 
Division. 

§§  1 439.91 2-1 439.91 5    [Reserved]. 
PART  1464— TOBACCO 

10.  The  authority  citation  for  7  CFR 
part  1464  continues  to  read  as  follows: 

Authority-:  7  U.S.C.  1421,  1423.  1441,  144.5 
1445-1  anci  1445-2:  15  U.S.C.  714b.  714( 

11.  Amend  7  CFR  part  1464  by  adding 
a  new  subpart  D  to  read  as  follows: 

Subpart  D — Tobacco  Disaster  Assistance 
Program 

Sec. 

1464.300  iReser\edJ 

1464.301  Applic:ability  and  basic  terms  for 
payment. 

1464.302  Administration 

1464.303  Definitions. 

1464  304  Loss  requirements. 

1464  305  Signup. 

1464.306  Proof  of  loss. 

1464307  Benefits. 

1464.308  IReservedl 

1464.309  Offsets  and  assignments. 

1464.310  Misrepresentation  and  scheme  or 
device. 

1464.311  Refunds  to  CCC. 

1464.312  Cumulative  liability. 

1464.313  Estate,  trusts,  and  minors. 
1464  314     Death,  incompetence,  or 

disappearance. 
1464.315     Appeals. 

Subpart  D — ^Tobacco  Disaster 
Assistance  Program 

§1464.300    [Reserved] 

§  1 464.301     Applicability  and  basic  terms 
for  payments. 

(a)  This  subpart  sets  forth  the  terms 
and  conditions  of  the  Tobacco  Disaster 
Assistance  Program  (TDAP)  authorized 
by  Public  Law  106-113.  That  legislation 
provides  $2.8  million  to  the  Commodity 
Credit  Corporation  (CCC)  to  be  made 
available  to  eligible  persons  who  have 
suffered  quality  or  quantity  losses  due 
to  natural  disasters  on  tobacco  crops 
harvested  and  placed  in  a  warehouse 
and  not  sold. 

(b)  Payments  from  the  S2.8  million 
allotted  to  this  program  shall  be  made 
to  eligible  persons  in  proportion,  as 
determined  by  the  Executive  Vice 
President  of  CCC,  to  each  person's 
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relative  quantity  of  qualifying  tobacco 
losses  suffered  due  to  natural  disasters 
on  crops  harvested  and  placed  in  a 
warehouse  and  not  sold. 

§1464.302    Administration. 

(a)  This  subpart  shall  be  admini.stered 
by  CCC.  under  the  general  supervision  of 
the  Executive  Vice  President  of  the  CX'.C. 
and  the  Deputy  Administrator  for  Farm 
Programs  of  the  Farm  Service  Agency  of 
the  Department  of  Agriculture  (who 
shall  be  hereafter  referred  to  in  this  part 
as  the  "Deputy  Administrator").  The 
program  shall  be  carried  out  in  the  field 
bv  State  and  county  Farm  Service 
Agency  committees  (.State  and  county 
committees). 

(h)  State  and  county  committees,  and 
representatives  and  employees  thereof, 
do  not  have  the  authority  to  mi)difv  or 
waive  any  of  the  provisions  of  the 
regulations  in  this  part,  as  amended  or 
supplemented. 

(c)  The  State  commitle*'  shall  take  any 
action  required  by  this  pari  that  has  not 
been  taken  by  the  county  committet!. 
The  State  committee  shall  also 

(1)  (Correct,  or  rtniuire  a  coiintv 
committee  to  correct,  any  ai  tion  taken 
by  such  county  committee  that  is  not  in 
accordance  with  this  part:  or 

(2)  Require  a  county  committee  to 
withhold  taking  any  action  that  is  not  in 
accordance  with  this  part 

(d)  No  delegations  herein  to  a  State  or 
county  committe«>  shall  preclude  the 
Executive  Vice  President.  (.'X'.C.  or  a 
designee,  from  determining  any 
question  arising  under  the  program  or 
from  reversing  or  modifying  any 
determination  made  by  a  .State  or  county 
c:omniittee. 

§1464.303    Definition*. 

The  definitions  set  forth  in  this 
section  shall  be  applicable  for  all 
purposes  of  administering  the  Tobactco 
Disaster  Assistance  Program  of  this 
subpart.  The  terms  defined  in  *»  723. 104 
of  this  title  shall  also  be  applicable, 
except  where  those  definitions  conflict 
with  the  definitions  set  forth  in  this 
subpart  The  following  terms  shall  have 
the  following  meanings; 

Df^putv  Admimstnitor  means  the 
Deputy  Administrator  for  F"arin 
Programs,  Farm  Service  Agency  (FSA), 
or  <i  designee 

Eligihlf  tobacco  means  1 99^) 
marketing  year  flue-cured  tobacco, 
(types  11.  12,  13  and  14) 

Tobacco  producer  means  (me  who 
possesses  a  beneficial  interest  in  eligible 
tobacco  as  defined  in  this  subpart 

§1464.304     Loss  requiremvnts. 

Except  as  otherwise  determined  bv 
the  Deputy  Administrator  consistent 


with  the  provisions  of  Public  Law.  106- 
1 1 3  authorizing  the  payment  of  the  $2.8 
million,  to  qualify  for  payment  under 
this  part,  the  person  seeking  the 
payment  must  have  had  a  loss  of  fcligible 
tobacco  in  1999  in  North  Carolina  due 
to  hurricanes  Dennis.  Floyd  or  Irene  and 
such  loss  must  have  been  a  quality  or 
quantity  loss  on  crops  harvested  and 
placed  in  a  warehouse  and  not  yet  sold 
at  the  time  that  the  loss  occurred  in  the 
warehouse. 

§1464.305    Signup. 

(a)  For  losses  in  North  Cartilina  (as 
provided  for  in  §  1464. 304)  a  request  for 
benefits  under  this  subpart  must  be 
submitted  to  the  CCC  at  the  county  FSA 
office  that  is  designated  as  the 
administrative  office  for  the  farm  on 
which  the  tobacco  was  produced.  All 
rf>quests  for  benefits  and  supporting 
documentation  must  b«!  filed  in  the 
county  FSA  office  by  the  date 
established  by  the  Deputy 
Administrator  However,  parties  seeking 
an  exception  to  the  normal  rules  of 
eligibility  in  ti  1464  304  shall,  in  lieu  of 
filing  a  claim  with  the  county 

( Dmmittee,  file  a  petition  directly  with 
the  Deputy  Administrator  Such 
petitions  for  exception  must  be  filed  by 
the  date  established  by  the  Deputy 
.administrator  for  filing  requests  for 
benefits  and  supporting  documentation, 
or  fifteen  days  after  the  date  of  the 
publication  of  this  regulation, 
whichever  is  later,  in  order  to  be 
considered 

(b)  Data  furnished  by  the  applicants 
will  be  used  to  determine  t-ligibility  for 
program  benefits.  F-urnishing  the  data  is 
voluntary;  however,  without  it  program 
benefits  will  not  be  provided. 

S 1 464.306    Proof  of  loss. 

(a)  Tobai;co  produf;ers  must,  in 
accordan(;e  with  instructions  issued  by 
the  Deputy  .Administrator,  provide 
adequate  proof  that  they  suffered  the 
(;laimed  loss  The  documentary- 
evidence  of  the  loss,  quantity  of  the  loss 
and  type  of  tobacco  claimed  for 
payment  shall  be  reported  to  V.V.C, 
together  with  any  supporting 
do(;iinientation  as  may  be  required 
under  paragraph  (b)  of  this  se(;tion. 

(b)  Tne  tobacco  producer  shall 
provide  an\  available  supporting 
documents  that  may  be  requested  by  the 
Farm  Service  ,\gen(;y  county  committee 
for  purposes  of  verifying  the  loss. 
Examples  of  supporting  documentation 
include,  but  are  not  limited  to;  auction 
barn  floor  sheets,  transportation 
receipts,  antl  any  other  documents 
available  to  (;onfirm  the  presence  of  the 
toba(;co  on  the  warehouse  floor  and  the 
subsequent  losses.  Certifications  of  third 


parties  or  the  producer  and  other  such 
documentation  as  the  county  committee 
determines  to  be  necessary  in  order  to 
verif)'  the  information  provided  by  the 
producer  may  be  requested  and  be 
subject  to  review  by  the  county 
committee.  Failure  to  provide 
documentation  that  is  satisfactory  to  the 
county  committee  will  result  in 
disapproval  of  the  application  by  the 
county  committee. 

(c)  In  all  circumstances,  tobacco 
producers  shall  certify  the  accuracy  of 
the  information  provided. 

§1464.307    Benvfits. 

The  payment  amount  shall  be 
determined  by  apportioning  the 
available  funds  on  a  poundage  basis 
among  the  timely  claims  that  are  filed, 
with  an  allowance  for  a  reserve  to 
handle  disputes.  The  Deputy 
Administrator  may  make  a  preliminary 
payment  before  making  a  final  payment 
in  which  case  later  adjustments  may  be 
made  and  a  refund  may  be  due  from  the 
pavee  to  the  CC^C  after  such  an 
adjustment. 

§1464.308    [Reserved] 

§  1464.309    Offsets  and  assignments. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  se<:tion,  any  payment  or 
portion  thereof  to  any  person  shall  be 
made  without  regard  to  questions  of  title 
under  .State  law  and  without  regard  to 
any  claim  or  lien  against  the  crop,  or 
proceeds  thereof,  in  favor  of  the  owner 
or  any  other  creditor  except  that  the 
regulations  governing  offsets  and 
withholdings  found  at  part  1403  of  this 
chapter  shall  be  applicable  to  payments 
made  under  this  part  and  such  offsets 
and  withholdings  may  be  taken  against 
such  payments. 

(b)  Any  producer  entitled  to  any 
payment  may  assign  the  right  to  receive 
such  payments,  in  whole  or  in  part,  as 
provided  in  part  1404  of  this  chapter. 

§  1 464.31 0    Misrepresentation  and  scheme 
or  device. 

(a)  A  producer  who  is  determined  to 
have  erroneously  represented  any  fact 
affe(;ting  a  program  determination  made 
in  accordance  with  this  part  shall  not  be 
entitled  to  payments  and  must  refund 
all  payments,  plus  interest  determined 
in  accordance  with  part  1403  of  this 
chapter. 

(b)  A  producer  who  is  determined  to 
have  knowingly; 

(1)  Adopted  any  s(;heme  or  device 
that  fends  to  defeat  the  purpose  of  the 
program: 

(2)  Made  any  fraudulent 
representation:  or 

(3)  Misrepresented  any  fact  affecting  a 
program  determination,  shall  refund  to 
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CCC  all  payments,  plus  interest 
determined  in  accordance  with  part 
1403  of  this  chapter  received  by  such 
producer  with  respect  to  all  applications 
and  the  producer's  interest  in  all 
applications  shall  be  terminated. 

§  1 464.31 1     Refunds  to  CCC. 

(a)  Persons  who  are  party  to  the 
tobacco  disaster  assistance  program 
application  must  refund  to  CCC  any 
excess  pajonents  made  by  CCC  with 
respect  to  such  application. 

fb)  hi  the  event  that  a  benefit  under 
this  subpart  was  established  as  the 
result  of  erroneous  information 
provided  by  any  person,  the  benefit 
must  be  repaid  with  any  applicable 
interest. 

§  1 464.31 2    CumuiatWe  liability. 

The  liability  of  any  person  for  any 
penalty  under  this  part  or  for  any  refund 
to  CCC  or  related  charge  arising  in 
connection  therewith  shall  be  in 
addition  to  any  other  liability  of  such 
person  under  any  civil  or  criminal  fraud 
statute  or  any  other  provision  of  law 
including,  but  not  limited  to,  18  U.S.C. 
286,  287,  371,  641.  1001:  15  U.S.C. 
714m:  and  31  U.S.C.  3729. 

§  1 464.31 3    Estate,  trusts,  and  minors. 

(a)  Program  documents  executed  by 
persons  legally  authorized  to  represent 
estates  or  trusts  will  be  accepted  only  if 
such  person  furnishes  evidence  of  the 
authority  to  execute  such  documents. 

fb)  A  minor  who  is  a  producer  shall 
be  eligible  for  assistance  under  this 
subpart  only  if  such  person  meets  one 
of  the  followring  requirements: 

(1)  The  right  of  majority  has  been 
conferred  on  the  minor  by  court 
proceedings  or  by  statute; 

(2)  A  guardian  has  been  appointed  to 
manage  the  minor's  property  and  the 
applicable  program  documents  are 
executed  by  the  guardian;  or 

(3)  A  bond  is  furnished  imder  which 
the  surety  guarantees  any  loss  incvirred 
for  which  the  minor  would  be  liable  had 
the  minor  been  an  adult. 

§  1464.314    Death,  incompetence,  or 
disappearance. 

In  the  case  of  death,  incompetence,  or 
disappearance,  of  any  person  who  is 
eligible  to  receive  assistance  in 
accordance  with  this  part,  such  person 
or  persons  specified  in  part  707  of  this 
title  may  receive  such  assistance. 

§1464.315    Appeals. 

The  appeal,  reconsideration,  or 
review  of  all  determinations  made 
under  this  part,  except  the  eligibility 
provisions  for  kinds  of  tobacco  and 
others  for  which  there  are  no  appeal 
rights  because  they  involve  matters  of 


general  applicability,  shall  be  allowed 
in  accordance  with  parts  11  and  780  of 
this  title. 

12.  Add  part  1479  to  subchapter  B  of 
7  CFR  chapter  XTV  to  read  as  follows: 

PART  1479— tIARNEY  COUNTY 
FLOOD  ASSISTANCE 

Sec. 

1479.1  Applicability. 

1479.2  Administration. 

1479.3  Definitions. 

1479.4  Application  process. 

1479.5  County  committee  determinations  of 
general  applicability. 

1479.6  Loss  criteria. 

1479.7  Producer  eligibility. 

1479.8  Calculation  of  assistance. 

1479.9  Availability  of  funds:  payments. 

Authority:  Sec.  207,  Pub.  L.  106-113,  113 
Stat.  1501. 

§1479.1     Applicability. 

This  subpart  sets  forth  the  terms  and 
conditions  applicable  to  flood  assistance 
for  Harney  Coimty,  Oregon.  Benefits 
will  be  provided  to  eligible  producers  in 
Harney  County,  Oregon,  on  land  where 
flooding  occurred  during  the  1999  crop 
year,  and  has  been  subject  to  flooding, 
one  of  the  years  1994  through  1998. 

§  1 479.2    Administration. 

(a)  This  program  shall  be,  to  the 
extent  practicable  and  to  the  extent  not 
inconsistent  with  the  provisions  of  this 
part,  be  administered  in  the  same 
maimer  as  the  program  provided  for  in 

7  CFR  part  1478  utihzing  the  regulations 
effective  in  that  part  as  of  March  1 , 
2000. 

(b)  The  program  will  be  administered 
under  the  general  supervision  of  the 
Executive  Vice  President,  Commodity 
Credit  Corporation  (CCC),  and  shall  be 
carried  out  in  the  field  by  State  and 
county  Farm  Service  Agency  (FSA) 
conunittees. 

(c)  State  and  county  FSA  committees 
and  representatives  do  not  have  the 
authority  to  modify  or  waive  any  of  the 
provisions  of  this  part. 

(d)  The  State  FSA  committee  shall 
take  any  action  required  by  this  part  that 
has  not  been  taken  by  a  county  FSA 
conumittee.  The  State  FSA  conunittee 
shall  also: 

(1)  Correct  or  require  a  county  FSA 
committee  to  correct  any  action  taken  by 
such  county  FSA  committee  that  is  not 
in  accordance  with  this  part;  and 

(2)  Require  a  county  FSA  committee 
to  withhold  taking  or  reverse  any  action 
that  is  not  in  accordance  with  this  part. 

(e)  No  delegation  herein  to  a  State  or 
county  FSA  committee  shall  prevent  the 
Deputy  Administrator  from  determining 
any  question  arising  under  the  program 
or  from  reversing  or  modifying  any 


determination  made  by  a  State  or  county 
FSA  committee. 

(f)  The  Deputy  Administrator  may 
authorize  the  State  and  county 
committees  to  waive  or  modify 
deadlines  or  other  program 
requirements  in  cases  where  lateness  or 
failure  to  meet  such  other  requirements 
does  not  adversely  affect  the  operation 
of  the  program  or  when,  in  his  or  her 
discretion,  it  is  determined  that  an 
exception  should  be  edlowed  to  provide 
for  a  more  equitable  distribution  of 
benefits  consistent  with  the  goals  of  the 
program  provided  for  in  this  part. 

§1479.3    Definitions. 

Terms  in  this  part  shall  have  the  same 
meanings  as  those  defined  in  §  1478.1  of 
this  chapter.  In  addition,  for  purposes  of 
this  part  and  notwithstanding  any 
contrary  definitions  in  part  718  of  this 
title  or  part  1478  of  this  chapter; 

Application  means  the  Form  CCC- 
454,  which  was  previously  used  for  the 
Flood  Compensation  Program  formerly 
provided  for  in  this  chapter,  which  form 
shall  now  be  used  for  the  program 
provided  for  in  this  part.  The  CCC-454 
shall  be  used  to  collect  the  information 
necessary  to  determine  the  total  acres 
flooded  for  piu^joses  of  this  program. 

Calendar  year  1 999  means  January  1 , 
1999  through  December  31,  1999. 

Cropland  means  cropland  as  defined 
in  part  718  of  this  chapter. 

Forage  means  growing  vegetation 
used  for  food  for  domestic  animals. 

NASS  means  the  National 
Agricultural  Statistics  Service. 

§  1 479.4    Application  process. 

(a)  Producers  must  submit  a 
completed  application  by  the  date 
established  by  the  Deputy 
Administrator.  The  application  and  any 
supporting  documentation  shall  be 
submitted  to  the  county  FSA  office  with 
administrative  authority  over  a 
producer's  eligible  flooded  land  or  to 
the  county  FSA  office  that  maintains  the 
farm  records  for  the  producer. 

(b)  Producers  shall  certify  as  to  the 
accuracy  of  all  the  information  being 
requested  in  the  application,  and 
provide  any  other  information  to  CCC 
that  the  coimty  FSA  office  or  committee 
deems  necessary  to  determine  the 
producer's  eligibility'. 

§  1 479.5    County  committee  determinations 
of  general  applicability. 

(a)  County  committees  shall 
determine  whether  land  that  is  the 
subject  of  the  application  is  land  that 
has  suffered  flood-related  production 
losses  dining  calendar  year  1999.  and  is 
at  the  same  time  land  to  which  the 
following  apply: 
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(1)  It  is  land  that  otherwise  would 
have  been  used  fur  crops  or  for  pasture 
and  could  not  be  used  bei:ause  it  was 
inaccessible,  incapable  of  production,  or 
the  production  was  unusable  during  C.Y 
1999.  due  to  flooding; 

(2)  The  land  was  inaccessible, 
incapable  of  produc:tion.  or  the 
production  was  unusable  anv  one  of  the 
years  1994  through  1998.  due  to 
flooding;  and 

(3)  The  land  has.  otherwise,  a  historN 
of  ac:tual  crop  production  or  use  as 
pastureland  at  some  time  since  1990. 

(b)  In  making  the  defi^rmination  called 
for  in  paragraph  (a)  of  this  section,  the 
C^ounty  committee  shall  use  what  it 
considers  to  be  the  best  information 
available  including  hut  not  limited  to 
Extension  Service;  Natural  Resources 
Conservation  .Service;  aerial 
photography;  rainfall  data;  and  general 
knowledge  of  losses  due  to  flooding 

(c)  If  tht!  countv  (Committee  makes  an 
affirmative  determination  under 
paragraph  (a)  of  this  section,  the 
producer  with  the  afftu:ted  acreage  shall 
be  {:onsidered  an   'eligible  produi  er  "  for 
pur[)oses  of  this  [).irt 

(d)  Vi)T  purposes  of  setting  rent<il  r<lte^ 
for  calculations  riMjuired  to  be  m.ide 
elsewhere  in  this  part  the  i oiiiitv 
committee  shall  use  the  established 
rent.d  rates  for  H<irne\  (.ountv.  for 
cropland  and  pasture  land   These  rates 
sh.ill  be  reviewed  bv  the  State 

( ioiiimittee  and  mav  he  e()ual  to  the 
estimated  .'i-ve.ir  aver<ige  rental  rates  for 
all  such  land  of  each  tv[)e  in  the  (  luintv 
The  State  Committee  m.iv  take  into 
account  rates  established  tor  the 
Conservation  Reserve  Program  oper.iti'd 
under  7  CFR  part  1410  and  ensure, 
subject  to  panigraph  (e)  of  this  se(  tion. 
that  the  rates  are  (  omparable    The 
IJeputv  Administrator  shall  re\iew  and 
ma\  adjust  the  rates  for  re.isonableness 
and  consistencv 

(e|  Except  as  provided  hv  the  Deputv 
Administrator,  rental  rates  shall  be 
established  b.ised  on  NASS  data,  if 
available  for  19<)') 

§  1 479.6     Loss  criteria. 

(a)(  1 )  The  flooded  l.iiid  for  u  lii(  h  .i 
producer  recjuests  heiietits  must  he 
within  the  phvsical  houndarv  nt  H.iriH'v 
Countv.  Oregon 

(b|  To  lie  eligible  tor  benefits  under 
this  sub|)art.  a  [)rodui  er  in  H.iriie\ 
(iounlv  and  c untiguous  counties  must 


have  a  tract  of  land  that  meets  all  the 
following  criteria: 

(1)  The  land  is  cropland  or  pasture 
land  intended  to  be  used  for  the 
production  of  feed  for  livestock  (haying, 
grazing,  or  feed  grain  production!  or 
other  agricultural  use  in  (lY  1999  and 
one  of  the  vears  1994  through  1998; 

(2)  The  land,  for  calendar  year  1999. 
was  ina(;cessible  or  unable  to  be  used 
for  (;rop  production,  grazing,  or  haying, 
or  the  producition  was  unusable  because 
of  flooding; 

(.<)  The  land  has  been  owned,  leased 
or  under  a  binding  c;ash  lease  by  the 
producer  for  crop  vear  1999; 

(4)  The  land  is  a  contiguous  parcel  of 
lanci  with  an  area  equal  to  one  acre  or 
more; 

(5)  The  hind  actuallv  produced  a  crop, 
or  was  used  for  pasture,  during  or  after 
the  1990  crop  year 

((  )  On  the  C,CC-4,S4  producers  shall 
he  re(juired  to  certifv  on  each  farm  the 
number  of  floodeci  cropland  and  non- 
cro[)land  acres  for  the  farm  in  1999. 

(d|  .Ml  determinations  as  to  the 
amount  of  land  eligible  for  enrollment 
and  compensation  under  this  subpart 
are  subjeit  to  ,ippro\al  bv  the  county 
(  oininittee 

(e)  The  ( Duntv  (  ommittee  ma\  use 
anv  available  dot  umentation  to  make 
the  determinations  under  paragraphs  (b) 
and  ((I  of  this  section,  including  but  not 
limited  to:  maps,  acreage  reports,  slides, 
precipitation  dat.i.  Wiiter  table  levels 
,ind  disaster  reports 

§1439.7     Producer  eligibility. 

(a)  Producers  in  Harnev  Count\  will 
lie  eligible  to  receive  benefits  under  this 
part  onlv  if  the\  h.ue  suffered  1999- 
irop  losses  of  eligible  (  rops  as  a  result 
of  Hooding 

(l)|  Pa\nieiits  made  for  losses  suffered 
l)\  eligible  producers  under  this  subpart 
shall  hi'  sub|e(  t  to  the  [)ro\isions  of 
5?t?  147H  4  through  1478  12  of  this 
I  hapter.  ,ind  their  successor  regulations. 
ex(  ept  as  otherwise  provided  in  this 
subpart 

(d)  No  [lerson  as  defined  and 
determined  under  part  1400  of  this 
I  h.ipter  m.i\  rt'(  ei\e  more  than  $40,000 
under  this  subpart 

(r)  No  person  as  defined  and 
determined  under  part  1400  of  this 
(hapter  will  Ix'  eligible  for  pavment 
under  this  subpart  if  that  person's 
annual  gross  receipts  for  the  1998  tax 


vear  were  in  exc:ess  of  $2.5  million.  That 
determination  shall  be  made  in  the 
manner  provided  for  in  §  1478.6  of  this 
chapter. 

(t)  The  following  entities  are  not 
eligible  for  benefits  under  this  subpart: 

(1)  State  or  local  governments  or 
subdivisions  thereof;  or 

(2)  Any  individual  or  entity  who  is  a 
foreign  person  as  determined  in 
accordance  with  the  provisions  of 

§  1400.501  and  ^  1400.502  of  this 
chapter. 

§  1 479.8    Calculation  of  assistance. 

(a|  The  unadjusted  value  of  this 
emergencv  assistance  determined  with 
respect  to  the  flooded  land  in  Harney 
County  for  each  producer  shall  not 
exceed  the  amount  obtained  by  adding 
paragraphs  (b)  and  (c)  of  this  section. 

(b)  For  each  eligible  producer  with 
respect  to  the  applicable  qualifying 
cropland,  the  number  of  qualifying  acres 
will  be  multiplied  by  the  established 
local  payment  rate  for  cropland,  as 
determined  by  the  county  Committee  in 
accordance  with  instructions  of  the 
Deputy  Administrator. 

(c)  For  each  eligible  producer  with 
respect  to  the  applicable  qualifying 
pastureland  or  other  land  that  does  not 
meet  the  FSA  definition  of  "cropland," 
the  number  (jf  qualifying  acres  will  be 
multiplied  bv  the  established  payment 
rate  for  "non-cropland"  acres. 

§  1479.9     Availability  of  funds;  payments. 

In  the  event  that  the  total  amount  of 
claims  submitted  under  this  subpart 
exceeds  the  Si. 09  million  appropriated 
for  the  program  provided  for  in  this 
part,  pavments  otherwise  calculated 
under  *?  1478.8  shall  be  reduced  by  a 
uniform  percentage  to  allow  for  a 
proration  of  claims  within  the 
appropriated  amount.  Such  payment 
reductions  shall  be  after  the  imposition 
of  applif:able  payment  limitation 
provisions  .Kpplications  for  payment 
must  be  submitted  by  the  time  and  in 
the  manner  specified  by  the  Deputy 
.Xdministrator 

.Sigiii'il  lit  V\,ishin^;tiin.  IX.,  on  M.u  M). 

Keith  Kelly, 

l\\r<  u!i\  r  \'i(  I'  l'rr\i<iriil.  ('.nmn\(idit\  Crrdil 
(  nrpiiratinn 
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DEPARTMENT  OF  EDUCATION 

Educating  Blind  and  Vlaually  Impaired 
Students;  Policy  Guidance 

AGENCY:  OfficH  of  Sp«H.ial  Education  and 
Rehabilitativf  Servii:es,  US.  D«!partm«nt 
of  Education. 
ACTION:  Notice  of  policy  guidance. 

SUMMARY:  The  Department  issues  this 
Notice  of  Policy  Guidance  (notice)  to 
address  the  requirements  of  Part  B  of  the 
Individuals  with  Disabilities  Education 
Act,  as  amended  by  the  Individuals  with 
Disabilities  Education  Act  Amendments 
of  1997,  as  they  apply  to  the  education 
of  blind  and  visually  impaired  students. 
This  notice  updates  OSEP  memorandum 
96-4,  Policy  Guidance  on  Educating 
Blind  and  Visually  Impaired  Students 
dated  November  3,  1995,  to  reflect  new 
and  revised  statutory  provisions  added 
by  the  IDEA  Amendments  of  1997  and 
conforming  regulatory  changes  to 
implement  those  requirements.  The 
Department  issued  guidance  for  the 
education  of  students  who  are  deaf  in 
the  form  of  a  Notice  of  Policy  Guidance 
published  in  the  Federal  Register  on 
October  30,  1992  (.57  PR  49274).  That 
policy  guidance  also  is  being  updated 
for  consistency  with  the  IDEA 
Amendments  of  1997 

This  notice  provides  important 
background  information  to  educators  in 
meeting  their  obligations  to  ensure  that 
blind  and  visually  impaired  students 
receive  appropriate  educational  services 
in  the  least  restrictive  environment 
appropriate  to  their  unique  needs.  A 
description  of  procedural  safeguards 
also  is  included  to  ensure  that  parents 
are  knowledgeable  about  their  rights, 
including  their  right  to  participate  in 
decisions  regarding  the  provision  of 
services  to  their  children. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rhonda  Weiss  or  joLeta  Reynolds.  I'  S 
Department  of  Education.  ()ffii:e  of 
Special  Education  Programs.  Mar\  E 
Switzer  Building.  Room  3086.  330  C. 
Street.  S\V.  Washington.  D.C.  20202, 
Telephone:  (202)  205-5507  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD),  may  call  (202)  205- 
54fi5. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternate 
format  [e.g.  Braille,  large  print, 
audiotape,  or  ct)mputer  diskette)  on 
request  to  Katie  Mincey.  Director  of  the 
Alternate  Formats  Center,  telephone 
(202) 205-8113. 

SUPPLEMENTARY  INFORMATION:  To 
respond  tt)  i:onc»;rns  that  s««rvK:es  for 
some  blind  and  visually  impaired 
students  were  not  appropriate  to 
address  their  unique  educational  and 


learning  needs,  particularly  their  needs 
for  instruction  in  reading,  writing,  and 
composition,  as  well  as  orientation  and 
mobility  and  other  self-help  skills, 
policy  guidance  on  educating  blind  and 
visually  impaired  students  was  issued 
as  OSEP  memorandum  96-4  (November 
3,  1995).  This  policy  guidance  provided 
some  background  information  on  these 
students  and  their  unique  needs,  and 
applicable  requirements  of  Part  B  of  the 
Individuals  with  Disabilities  Education 
Act  (Part  B)  were  explained.' 

In  the  reauthorization  of  the  IDEA 
Amendments  of  1997,  Public  Law  105- 
17,  Congress  clarified  public  agencies' 
responsibilities  in  educating  blind  and 
visually  impaired  students  in  two 
important  respects.  Specifically,  the 
reauthorized  statute  provides  that 
Individualized  Education  Program  (lEP) 
teams  are  required  to  make  provision  for 
instruction  in  Braille  and  the  use  of 
Braille  for  blind  and  visually  impaired 
students,  unless,  based  on  relevant 
evaluations,  the  lEP  team  determines 
that  instruction  in  Braille  or  the  use  of 
Braille  is  not  appropriate. 

Also,  reflecting  an  awareness  that  a 
blind  or  visually  impaired  individuals 
ability  to  move  around  independently  is 
closeiv  linked  to  the  individual's  self 
esteem,  an  amendment  to  the  statutory 
definition  of  "related  services"  adds 
"orientation  and  mobility  services"  to 
the  list  of  examples  of  supportive 
services  specifically  identified  in  the 
statute 

The  IDEA  Amendments  of  1997 
contain  other  new  requirements 
applicable  to  all  children  with 
disabilities,  particularly  in  areas  relating 
to  requirements  for  evaluations  and 
reevaluations.  focusing  lEPs  on  a 
student's  meaningful  involvement  and 
progress  in  the  general  curriculum,  and 
strengthening  procedural  safeguards  and 
opportunities  for  parent  participation  in 
important  educational  decisions.  Even 
with  these  significant  statutory  changes, 
the  core  concepts  that  were  applicable 
prior  to  the  enactment  of  the  IDEA 
Amendments  of  1997  continue  to  apply. 

Background 

The  population  of  children  who 
receive  senices  under  Part  B  because  of 
blindness  or  visual  impairment  is 
extrt!mely  diverse.  These  children 
display  a  wide  range  of  vision 
difficulties  and  varying  adaptations  to 
vision  loss.  With  regard  to  degree  of 
vision,  the  student  population  includes 
persons  who  are  totally  blind  or  persons 
with  minimal  light  perception,  as  well 
as  persons  with  varying  degrees  of  low 
vision.  For  some  individuals,  blindness 
or  visual  impairment  is  their  only 
disability,  while  for  others,  blindness  or 


vision  impairment  is  one  of  several 
identified  disabilities  that  will  affect,  to 
varying  degrees,  learning  and  social 
integration.  For  example,  some  children 
who  are  blind  or  visually  impaired  also 
have  hearing,  orthopedic,  emotional,  or 
cognitive  disabilities. 

In  addition,  persons  with  similar 
degrees  of  vision  loss  may  function  very 
differently.  A  significant  visual  deficit 
that  could  pose  formidable  obstacles  for 
some  children  may  pose  far  less 
formidable  obstacles  for  others.  This  is 
because  adaptations  to  vision  loss  are 
shaped  by  individual  factors,  such  as 
availability  and  type  of  family  support 
and  degree  of  intellectual,  emotional, 
physical,  and  motor  functioning. 
Therefore,  in  addition  to  the  nature  and 
extent  of  vision  loss,  a  variety  of  factors 
needs  to  be  considered  in  designing  an 
appropriate  educational  program  for  a 
blind  or  visually  impaired  child,  and 
these  factors  could  change  over  time. 

The  challenge  for  educators  of  blind 
and  visually  impaired  children, 
including  those  with  other  disabilities, 
is  how  to  teach  skills  that  sighted 
children  typically  acquire  through 
vision.  Blind  and  visually  impaired 
students  have  used  a  variety  of  methods 
to  learn  to  read,  write,  and  acquire  other 
skills,  both  academic  and  nonacademic. 
For  example,  for  reading  purposes,  some 
students  use  Braille  exclusively,  others 
use  large  print  or  regular  print  with  or 
without  low  vision  aids.  Still  others  use 
a  combination  of  methods,  including 
Braille,  large  print,  low  vision  aids  and 
devices  with  computer-generated 
speech,  while  others  have  sufficient 
functional  vision  to  use  regular  print, 
although  with  difficulty. 

In  order  to  receive  an  appropriate 
education  under  Part  B,  it  is  generally 
understood  that  students  who  are  blind 
or  visually  impaired  must  be  provided 
appropriate  instruction  in  a  variety  of 
subjects,  including  language  arts, 
composition,  and  science  and 
mathematics.  However,  in  order  to  be 
educated  in  these  subject  areas 
effectively,  blind  and  visually  impaired 
children  must  be  taught  the  necessary 
skills  to  enable  them  to  leam  to  read 
and  to  use  other  appropriate  technology 
to  obtain  access  to  information.  It  also 
is  very  important  for  blind  and  visually 
impaired  children,  including  those  with 
other  disabilities,  who  need  orientation 
and  mobility  services,  to  receive 
appropriate  instruction  in  orientation 
and  mobility  as  early  as  possible. 
Providing  these  children  with  needed 
orientation  and  mobility  services  at  the 
appropriate  time  increases  the 
likelihood  that  they  can  participate 
meaningfully  in  a  variety  of  aspects  of 
their  schooling,  including  academic. 
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nonacademic,  and  extracurricular 
activities.  Once  these  individuals  are  no 
longer  in  school,  their  use  of  acquired 
orientation  and  mobility  skills  should 
greatly  enhance  their  ability  to  move 
around  independently  in  a  variety  of 
educational,  employment,  and 
community  settings.  These  skills  also 
should  enhance  the  ability  of  blind  and 
visually  impaired  students  to  obtain 
employment,  retain  their  jobs,  and 
participate  more  fully  in  family  and 
community  life. 

This  policy  guidance  contains  an 
explanation  of  the  provisions  of  Part  B 
of  IDEA  as  amended  by  the  IDEA 
Amendments  of  1997  and  Department 
regulations  that  address  public  agencies' 
obligations  in  educating  blind  and 
visually  impaired  students.  Statements 
that  utilize  the  word  "should" 
constitute  guidance  and  do  not  mean 
"must,"  and  are  not  intended  to  impose 
any  new  requirements  that  go  beyond 
the  requirements  of  the  applical)le 
statutory  and  regulatory  provisions 
explained  below. 

Application  of  the  Free  Appropriate 
Public  Education  Requirements  of  Part 
B  to  Blind  and  Visually  Impaired 
Students 

A.  In  General 

Under  Part  B,  each  State  and  its 
public  agencies  must  ensure  that  a  free 
appropriate  public  education  (FAPE)  is 
made  available  to  all  children  with 
specified  disabilities  residing  in  the 
State  in  mandatory  age  ranges,  and  that 
the  rights  and  protections  of  Part  B  are 
afforded  to  those  children  and  their 
parents.  FAPE  includes,  among  other 
elements,  special  education  and  related 
services  that  are  provided  at  no  cost  to 
parents,  under  public  supervision  and 
direction,  that  meet  State  education 
standards  and  Part  B  requirements,  that 
include  an  appropriate  preschool, 
elementary,  or  secondary  school 
education  in  the  State  involved,  and 
that  are  provided  in  conformity  with  an 
individualized  education  program  (lEP) 
that  meets  Part  B  requirements.^ 

Consistent  with  this  obligation  to 
ensure  FAPE.  the  Part  B  regulations  also 
provide  that  the  services  and  placement 
provided  to  a  child  with  a  disability 
under  Part  B  must  be  based  on  all  of  the 
child's  identified  special  education  and 
related  services  needs,  and  not  on  the 
child's  disability. 3  This  includes 
meeting  the  child's  needs  that  result 
from  identified  disabilities  other  than 
blindness  or  visual  impairment. 

B.  Evaluation  Requirements 

Before  the  initial  provision  of  special 
education  and  related  services  to  a  child 


with  a  disability  under  Part  B,  a  full  and 
individual  initial  evaluation  must  be 
conducted  in  accordance  with  34  CFR 
§§  300.532  and  300.533."  The  EDEA 
Amendments  of  1997  require  that  a 
variety  of  assessment  tools  and 
strategies  must  be  used  in  the  evaluation 
process  to  gather  relevant  functional 
and  developmental  information  about 
the  child.  This  includes  information 
provided  by  the  parents,  to  assist  in 
determining  (1)  whether  the  child  is  a 
child  with  a  disability,  and  (2)  the 
content  of  the  child's  lEP,  including  the 
extent  to  which  the  child  can  be 
involved  and  progress  in  the  general 
curriculum,  and  for  a  child  of  preschool 
age,  to  participate  in  appropriate 
activities."^  Through  the  evaluation 
process,  determinations  also  can  be 
made  about  the  range  of 
accommodations  and  modifications 
necessary  for  a  blind  or  visually 
impaired  child  to  be  involved  and 
progress  in  the  general  curriculum,  the 
same  curriculum  as  for  nondisabled 
children. 

An  evaluation  under  Part  B  must 
assess  the  child  in  all  areas  related  to 
the  suspected  disability,  including,  if 
appropriate,  "health,  vision,  hearing, 
social  and  emotional  status,  general 
intelligence,  academic  performance, 
communicative  status,  and  motor 
abilities."**  In  addition,  the  evaluation 
must  be  sufficiently  comprehensive  to 
identify  all  of  the  child's  special 
education  and  related  services  needs, 
whether  or  not  commonly  linked  to  the 
disability  category  in  which  the  child 
has  been  classified.''  Any  standardized 
tests  that  are  utilized  for  those 
assessments  must  be  conducted  by 
trained  and  knowledgeable  personnel." 

An  assessment  of  a  child's  vision 
status  generally  would  include  the 
nature  and  extent  of  the  child's  visual 
impairment  and  its  effect,  for  example, 
on  the  child's  ability  to  leam  to  read, 
write,  do  mathematical  calculations, 
and  use  computers  and  other  assistive 
technology,  as  well  as  the  child's  ability 
to  be  involved  in  and  progress  in  the 
general  curriculum.  For  children  with 
low  vision,  this  type  of  assessment  also 
generally  should  include  an  evaluation 
of  the  child's  ability  to  utilize  low 
vision  aids,  as  well  as  a  learning  media 
assessment  and  a  functional  vision 
assessment.  For  children  who  are  blind 
and  for  children  who  have  low  vision, 
consistent  with  the  new  statutory 
requirement  regarding  Braille 
instruction,  the  assessment  of  vision 
status  generally  would  be  closely  linked 
to  the  assessment  of  the  child's  present 
and  future  reading  and  writing  skills, 
needs,  and  appropriate  reading  and 
writing  media.  This  information  would 


be  used  by  the  lEP  team  in  determining 
whether  it  would  be  inappropriate  to 
provide  a  blind  or  visually  impaired 
child  with  instruction  in  Braille  or  the 
use  of  Braille.'' 

As  required  for  children  with  other 
disabilities,  appropriate  assessments  of 
blind  and  visually  impaired  children, 
including  those  with  other  disabilities, 
also  must  address  each  child's  ability  to 
be  involved  and  progress  in  the  general 
curriculum,  the  same  curriculum  as  for 
nondisabled  children.  This  information 
could  be  obtained,  for  example,  from  an 
assessment  of  academic  performance 
that  would  focus  on  the  child's  ability 
to  leam  to  read,  including  reading 
comprehension,  and  to  leam 
composition,  science  and  mathematics, 
and  computing. 

As  part  of  the  evaluation  process,  it  is 
especially  important  to  address  a  blind 
or  visually  impaired  child's  ability  to  be 
involved  and  progress  in  the  general 
curriculum,  the  same  curriculum  as  for 
nondisabled  children,  particularly  in 
situations  VN-here  the  child  has  other 
disabilities.  This  is  because  of  the 
relationship  of  the  evaluation  to  the 
child's  lEP.  which  focuses  specifically 
on  participation  in  the  general 
curriculum  offered  to  nondisabled 
students,  including  the  need  for  any 
supplementarv'  aids  and  sei  vices,  other 
accommodations,  modifications,  or 
devices  to  facilitate  the  blind  or  visually 
impaired  child's  involvement  in  the 
general  curriculum.  This  information  is 
needed  regardless  of  whether  a  child 
will  be  educated  in  a  regular  classroom 
or  in  a  separate  classroom  or  school,  i" 
The  evaluation  also  should  identif\-  any 
necessary  program  modifications  or 
supports  for  school  personnel  needed 
for  a  child  or  on  behalf  of  a  child  to 
ensure  that  the  child's  unique  needs 
arising  from  blindness  or  visual 
impairment  or  other  identified 
disabilities  are  appropriately  addressed 
in  the  lEP. 

Because  of  the  importance  for  some 
blind  and  visually  impaired  students  of 
acquiring  the  skills  necessarv'  to  access 
information,  additional  assessments 
may  be  necessary  to  determine  whether 
a  child  should  receive  specific 
instruction  in  listening  skills.  Possible 
assessments  for  this  purpose  could 
include  assessments  of  hearing,  general 
intelligence,  or  communicative  status.  A 
child's  need  for  orientation  and  mobility 
services  and  the  appropriate  method  or 
methods  for  acquiring  the  requisite 
skills  also  should  be  assessed,  and  this 
generally  would  be  accomplished 
through  an  assessment  of  motor 
abilities,  as  well  as  vision  and 
communicative  status,  which  should  be 
conducted  as  early  as  possible.  This  is 
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e.specially  important  because  parents 
and  organizations  representing  the 
interests  of  bhnd  and  visually  impaired 
individuals  have  reported  that,  in  some 
instances,  these  students  are  not 
receiving  appropriate  orientation  and 
mobility  services  and  that  appropriate 
evaluations  of  their  needs  for  these 
services  are  not  being  conducted.  In  all 
instances,  the  results  of  all  assessments 
administered  to  the  child,  including 
those  administered  to  determine  the 
child's  needs  resulting  from  one  or  more 
disabilities  other  than  blindness  or 
visual  impairment,  must  be  considered 
as  the  child's  lEP  is  developed." 

C.  lEP  Development  and  Content 
Requirements 

The  IDEA  Amendments  of  1997  make 
a  number  of  significant  changes  to  the 
Act's  lEP  requirements,  which  are 
applicable  to  all  disabled  students, 
including  blind  and  visually  impaired 
students.'-'  Under  Part  B,  an  lEP 
developed  in  accordance  with  34  CFR 
§§  300.341-300.3.50  is  the  essence  of 
each  child's  entitlement  to  a  FAPE.  The 
IDEA  Amendments  of  1997  clarify  that 
each  child's  lEP  must  (1)  relate  the 
child's  education  to  the  child's 
involvement  and  progress  in  the  general 
curriculum,  the  same  curriculum  as  for 
nondisabled  children,  and  (2)  address 
unique  needs  arising  out  of  the  child's 
disability  or  disabilities.  The  IDEA 
Amendments  of  1997  also  require  that 
lEPs  for  disabled  children,  including 
blind  and  visually  impaired  children, 
contain  a  statement  of  measurable 
annual  goals,  including  benchmarks  or 
short-term  objectives.' '  The  annual 
goals  must  be  related  to  (1)  meeting  the 
child's  needs  that  result  from  the 
disability,  or  disabilities,  to  enable  the 
child  to  be  involved  in  and  progress  in 
the  general  curriculum,  and  (2)  meeting 
each  of  the  child's  other  educational 
needs  that  result  from  the  child's 
disability,  or  disabilities. 

With  regard  to  these  criteria  for 
developing  annual  goals,  lEP  teams  for 
blind  and  visually  impaired  children 
must  ensure  that  those  children  can 
appropriately  access  the  general 
curriculum  offered  to  nondisabled 
children,  and  that  unique  needs  relating 
to  the  child's  blindness  or  visual 
impairment  or  other  identified 
disabilities  are  addressed.'''  Therefore, 
if  lEP  teams  identify  educational  needs 
of  individual  children  arising  from  their 
blindness  or  visual  impairment  or  other 
disability,  that  the  general  curriculum 
does  not  sufficiently  address,  those 
specific  needs  must  be  addressed.'^'  For 
example,  if  a  particular  student  has  little 
or  no  skill  in  Braille  .reading  and 
writing,  the  lEP  team  may  conclude  that 


more  frequent  and  intensive  instruction 
in  Braille  likely  would  be  necessary 
before  the  student  could  be  fully 
involved  and  make  meaningful  progress 
in  the  general  curriculum  offered  to 
nondisabled  children.  In  addition,  once 
the  child's  initial  need  for  Braille 
instruction  has  been  met,  the  lEP  team 
should  periodically  make  a 
determination  of  the  child's  ability  to  be 
involved  and  progress  in  the  general 
curriculum,  and  the  extent  to  which 
continued  intensive  Braille  instruction 
and  other  acconunodations  would  be 
needed. 

The  IDEA  Amendments  of  1997 
include  specific  requirements  regarding 
including  children  with  disabilities  in 
general  State  and  district-wide 
assessment  programs,  with  appropriate 
accommodations  and  modifications  in 
administration,  if  necessary."*  For 
example,  each  child's  lEP  must  include 
a  statement  of  any  individual 
modifications  in  the  administration  of 
State  or  district-wide  assessments  of 
student  achievement  that  are  needed  for 
the  child  to  participate  in  the 
assessment.  Also,  if  the  lEP  team 
determines  that  a  child  will  not 
participate  in  a  particular  assessment  or 
part  of  an  assessment,  the  lEP  must 
include  a  statement  of  why  that 
assessment  is  not  appropriate  for  the 
child,  and  how  the  child  will  be 
assessed. ' ' 

Consistent  with  the  emphasis  in  the 
IDEA  Amendments  of  1997  on  relating 
the  child's  lEP  to  the  child's 
involvement  and  progress  in  the  general 
curriculum.  lEP  teams  must  ensure  that 
blind  and  visually  impaired  students, 
including  those  with  other  disabilities, 
receive  appropriate  instructional 
accommodations  and  modifications. 
Providing  appropriate  instructional 
accommodations  and  modifications  will 
help  prepare  these  students  to 
participate  in  State  or  district-wide 
assessments  of  student  achievement 
with  appropriate  accommodations  or 
individual  modifications  in  test 
administration. 

The  IDEA  Amendments  of  1997  also 
require  the  development  of  guidelines 
for  use  of  alternate  assessments,  which 
are  used  if  an  lEP  team  determines  that 
an  individual  child  cannot  participate 
in  regular  assessments,  even  with 
appropriate  accommodations  or 
individual  modifications  in  test 
administration.'"  However,  it  is 
expected  that  if  lEP  teams  properly 
make  individualized  determinations 
about  what  testing  accommodations  or 
individual  modifications  in  test 
administration  are  appropriate  for  a 
child,  it  should  be  necessary  to  use 
alternate  assessments  for  a  relatively 


small  percentage  of  children  with 
disabilities.  In  addition,  if  the  purpose 
of  a  test  is  to  measure  a  student's  ability 
to  read.  States  need  to  be  able  to  test  to 
determine  whether  blind  or  visually 
impaired  students,  whose  primary 
reading  medium  is  not  standard  print, 
can  read,  whether  by  providing  them 
with  a  Braille  or  large  print  version  of 
the  test,  or  through  some  other  means, 
as  appropriate. 

Each  child's  lEP  must  be  developed 
by  an  lEP  team,  that  is,  a  group  of 
individuals  that  includes: 

•  The  parents  of  the  child: 

•  At  least  one  regular  education 
teacher  of  the  child  if  the  child  is,  or 
may  be,  participating  in  the  regular 
education  environment; 

•  At  least  one  special  education 
teacher  of  the  child,  or.  if  appropriate, 
at  least  one  special  education  provider 
of  the  child; 

•  A  public  agency  representative  who 
is  qualified  to  provide  or  supervise  the 
provision  of  specially  designed 
instruction,  is  knowledgeable  about  the 
general  curriculum,  and  about  the 
availability  of  resources  of  the  public 
agency; 

•  An  individual  who  can  interpret  the 
instructional  implications  of  evaluation 
results,  who  may  be  another  member  of 
the  lEP  team; 

•  At  the  discretion  of  the  parent  or 
the  agency,  other  individuals  who  have 
knowledge  or  special  expertise 
regarding  the  child,  including  related 
services  persoimel  as  appropriate;  and, 

•  If  appropriate,  the  cnila.'^ 
Public  agencies  must  ensure  that 

students  are  invited  to  attend  lEP 
meetings  if  the  participation  of  the 
student  would  be  appropriate. 

For  lEP  meetings  involving  transition 
services,  there  are  additional 
requirements.  The  Part  B  regulations 
provide  that  the  public  agency  must 
invite  a  student  with  a  disability  of  any 
age  to  attend  his  or  her  lEP  meeting  if 
a  purpose  of  the  meeting  will  be  the 
consideration  of  either  the  student's 
transition  services  needs,  the  statement 
of  needed  transition  services  for  the 
student,  or  both.  In  these  situations,  if 
the  student  does  not  attend  the  meeting, 
the  public  agency  must  ensure  that  the 
student's  preferences  and  interests  are 
considered.  If  another  agency  would 
likely  be  responsible  for  providing  or 
paying  for  needed  transition  services, 
the  public  agency  must  ensure  that  a 
representative  of  that  agency  is  invited 
to  the  meeting.  20  The  public  agency 
responsible  for  the  student's  education 
generally  must  initiate  and  conduct 
meetings  for  the  purpose  of  developing, 
reviewing,  and.  if  necessary,  revising 
the  lEP.  or  the  individualized  family 
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ser\'ice  plan  (IFSP),  of  a  child  with  a 
disability.  The  public  agency  must 
ensure  that  the  child's  lEP  team  (1) 
reviews  the  child's  lEP  periodically,  but 
not  less  than  annually,  to  determine 
whether  the  child's  annual  goals  are 
being  achieved,  and  (2)  revises  the  lEP 
as  appropriate.' ' 

An  IFSP,  the  written  plan  for 
providing  early  intervention  services 
under  Part  C  of  IDEA  to  an  infant  or 
toddler  with  disabilities  and  his  or  her 
family,  may  serve  as  the  lEP  for  a  child 
with  a  disability  aged  3  through  5  (or  at 
the  discretion  of  the  State  educational 
agency,  a  2-year-old  child  with  a 
disability  who  will  turn  age  3  during  the 
school  year).  For  this  to  occur,  the  IFSP 
musf  contain  the  material  described  in 
section  636  of  the  Act,  and  must  be 
developed  in  accordance  with 
§§  300.341-300.346  and  §§  300.349- 
300.350.  In  addition,  using  the  IFSP  to 
serve  as  the  lEP  must  be  consistent  with 
State  policy  and  agreed  to  by  the  agency 
and  the  child's  parents. ^^  If  an  IFSP  is 
to  be  used,  the  public  agency  must 
provide  the  child's  parents  a  detailed 
explanation  of  the  differences  between 
an  IFSP  and  an  lEP  and  must  obtain 
written,  informed  parental  consent  to 
use  an  IFSP.^ ' 

D.  Special  Factors  in  lEP  Development 

In  developing  lEPs,  the  IDEA 
Amendments  of  1997  require  lEP  teams 
to  consider  a  range  of  special  factors. 
The  following  two  factors  are 
particularly  relevant  for  blind  and 
visually  impaired  students. 

1.  Instruction  in  Braille  and  the  Use  of 
Braille 

One  of  the  most  serious  concerns 
voiced  by  parents  of  blind  or  visually 
impaired  children  and  their  advocates, 
as  well  as  by  adults  who  are  blind  or 
visually  impaired,  is  that  the  number  of 
students  receiving  instruction  in  Braille 
has  decreased  significantly  over  the  past 
several  decades.  As  a  result,  these 
individuals  believe  that  Braille 
instruction  is  not  being  provided  to 
some  students  for  whom  it  may  be 
appropriate.  Braille  has  been  a  ver>' 
effective  reading  and  writing  medium 
for  many  blind  and  visually  impaired 
persons,  and  knowledge  of  Braille 
provides  numerous  tangible  and 
intangible  benefits,  including  increased 
likelihood  of  obtaining  productive 
employment  and  heightened  self- 
esteem. 

The  IDEA  Amendments  of  1997, 
therefore,  include  a  specific  provision 
with  regeud  to  instruction  in  Braille  and 
the  use  of  Braille  and  state: 
The  lEP  team  must — *   *   *  (iii)  in  the 
case  of  a  child  who  is  blind  or  visually 


impaired,  provide  for  instruction  in 
Braille  and  the  use  of  Braille  unless  the 
lEP  team  determines,  after  an  evaluation 
of  the  child's  reading  and  WTiting  skills, 
needs,  and  appropriate  reading  and 
writing  media  (including  an  evaluation 
of  the  child's  future  needs  for 
instruction  in  Braille  or  the  use  of 
Braille),  that  instruction  in  Braille  or  the 
use  of  Braille  is  not  appropriate  for  the 
child;  2" 

This  statuton,'  provision  requires  lEP 
teams  to  make  provision  for  instruction 
in  Braille  or  the  use  of  Braille,  unless  it 
is  determined,  after  appropriate 
evaluations  of  the  child's  reading  and 
writing  needs,  that  this  instruction  is 
not  appropriate  for  a  particular  child. 
Decisions  about  instruction  in  Braille 
and  the  use  of  Braille  must  be  made  on 
a  case-by-case  Hasis,  consistent  with  the 
individual  needs  of  a  particular  child.  In 
developing  lEPs  for  children  with  low 
vision,  even  for  those  with  a  high  degree 
of  functional  vision,  lEP  teams  also 
must  consider  evaluations  of  the  child's 
need  for  instruction  in  Braille  and  the 
use  of  Braille,  and  must  make  provision 
for  such  instruction  unless  it  is 
determined,  after  appropriate 
evaluation,  to  be  inappropriate  for  the 
child.  Factors  such  as  shortages  of 
trained  personnel  to  provide  Braille 
instruction,  the  availability  of 
alternative  reading  media,  such  as  large 
print,  recorded  materials,  or  computers 
with  speech  output,  or  the  amount  of 
time  needed  to  provide  a  child  with 
sufficient  and  regular  instruction  to 
attain  proficiency  in  Braille  or  the  use 
of  Braille,  may  not  be  used  to  deny 
Braille  instruction  to  a  child  for  whom 
that  instruction  has  not  been 
determined  individually  to  be 
inappropriate.  Once  the  lEP  team 
includes  instruction  in  Braille  in  the 
lEP.  this  instruction,  as  is  true  for  other 
aspects  of  the  child's  lEP,  must  be 
implemented  as  soon  as  possible 
following  the  child's  lEP  meeting.-^' 

For  a  child  to  become  proficient  in 
Braille,  systematic  and  regular 
instruction  from  kjiowledgeable  and 
appropriately  trained  personnel  is 
essential.  For  blind  and  visually 
impaired  children,  including  those  with 
other  disabilities.  lEP  teams  must  ensure 
that  the  instructional  time  allocated  for 
Braille  instruction  is  adequate  to 
provide  the  level  of  instruction 
determined  appropriate  for  the  child. 
lEP  teams  also  must  ensure,  as 
discussed  more  fully  below,  that 
appropriate  assistive  technology  is 
provided  to  facilitate  necessary  Braille 
instruction.  Likewise,  for  children  with 
low  vision,  instruction  in  the 
appropriate  utilization  of  functional 


vision  and  in  the  effective  use  of  low 
vision  aids  requires  regular  and 
intensive  inter\'ention  from 
knowledgeable  and  appropriately 
trained  personnel. 

lEP  teams  also  must  consider  the 
method  or  methods  for  teaching  blind 
and  visually  impaired  children, 
including  those  with  other  disabilities, 
how  to  write  and  compose.  Children 
whose  reading  medium  is  Braille  likely 
will  use  Braille  for  these  purposes.  For 
composition,  however,  in  addition  to 
writing  Braille  manually,  these  children 
also  may  benefit  from  using  assistive 
technology  devices,  such  as  a  personal 
computer  with  speech  output  or  a 
Braille  display.  lEP  teams  must  make 
individualized  determinations  about  the 
needs  of  blind  and  visually  impaired 
children,  including  those  with  other 
disabilities,  for  instruction  in  writing 
and  composition,  and  must  include 
effective  methods  for  teaching  writing 
and  composition,  including  the 
appropriate  use  of  assistive  technology, 
in  the  lEPs  of  these  students. 

In  addition  to  mastering  the  skills 
taught  to  all  children,  blind  and  visually 
impaired  children,  including  those  with 
other  disabilities,  must  receive 
instruction  in  the  skills  that  the  lEP 
team  determines  are  necessary  for  the 
child  to  obtain  access  to  information 
needed  to  participate  in  the  general 
curriculum,  as  a  supplement  to 
instruction  in  the  reading  method 
determined  appropriate  for  the  child. 
The  skills  that  could  be  taught  to  access 
information  include  use  of  cassette 
recordings,  including  recordings  that 
utilize  compressed  speech,  personal 
computers  with  speech  output  or  a 
Braille  display,  and  optical  scanners 
with  speech  output.  Use  of  these 
devices,  methods,  and  ser\ices  should 
be  considered  on  an  individual  basis  to 
supplement  Braille  instruction  for 
students  for  whom  Braille  is  the  primary 
reading  medium,  or  to  supplement  print 
or  large  print  for  children  using  print  as 
their  primary'  reading  medium.  While 
instruction  in  the  skills  necessary  to 
access  information  is  extremely 
important,  local  educational  agencies 
also  are  requ'red  by  Part  B  and  Section 
504  to  provide  instructional  materials  in 
the  format  determined  appropriate  for 
the  child  by  the  lEP  team  to  enable  the 
child  to  participate  in  the  public 
agency's  program.-'' 

In  addition,  for  most  students  who  are 
blind  or  visually  impaired,  including 
those  with  other  disabilities,  the 
development  of  skills  related  to  future 
employment,  vocational  training,  or 
postsecondary  education,  such  as  the 
use  of  reader  services,  would  be 
appropriate.  For  example,  reader 
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services  have  proven  to  be  vital  for  the 
workplace  success  of  many  adults  who 
are  blind  or  visually  impaired.  As 
appropriate.  lEP  teams  should  consider 
making  reader  services  available,  as  well 
as  providing  instruction  in  the  skills 
necessary  to  the  effective  use  of  those 
services.  In  considering  whether  reader 
services  or  other  services  related  to  the 
workplace  success  of  these  students 
would  be  appropriate.  lEP  teams  should 
consider  whether  those  services  would 
be  necessary  to  supplement  the 
techniques  that  the  student  already  may 
be  receiving  to  access  information,  or 
necessary  for  the  student's  successful 
transition  from  school  to  post-scJiooI 
activities. 

2.  Assistive  Technology 

The  IDEA  Amendments  of  1997 
continue  to  recognize  the  importance  of 
assistive  technology  in  the  education  of 
children  with  disabilities,  and  specify 
assistive  technology  as  one  of  the 
special  factors  that  lEP  teams  must 
consider  in  IE?  development.-^  Issues 
related  to  accessing  information 
frequently  arise  in  the  education  of 
blind  and  visually  impaired  students,  as 
well  as  those  with  other  disabilities. 
Therefore,  it  is  especially  important  that 
lEP  teams  for  blind  and  visually 
impaired  students  give  appropriate 
consideration  to  these  students'  needs 
for  assistive  technology  and  the  full 
range  of  assistive  technology  devices 
and  services  that  are  available  for  them, 
and  this  consideration  needs  to  occur  as 
early  as  possible.  As  is  true  for  students 
with  other  disabilities,  a  blind  or 
visually  impaired  student's  ability  to 
become  proficient  in  the  use  of 
appropriate  assistive  technology  could 
have  a  positive  effect  on  the 
development  of  the  student's  overall 
self-confidence  and  self-esteem. 
Students  taught  the  skills  necessary  to 
address  their  disability-specific  needs 
are  more  capable  of  participating 
meaningfully  in  the  general  curriculum 
offered  to  nondisabled  students. 

The  Department's  regulations  also 
provide  that,  on  a  case-by-case  basis, 
consideration  of  the  use  of  schot)l- 
purchased  assistive  technology  devic:os 
in  a  child's  home  or  in  other  settings 
may  be  required.  If  the  child's  lEP  team 
determines  that  the  child  needs  to  have 
access  to  a  school-purchased  device  at 
home  or  in  another  setting  in  order  to 
receive  FAPE,  a  statement  to  this  effect 
must  be  included  in  the  child's  lEP.  the 
child's  lEP  must  be  implemented  as 
written,  and  the  device  must  be 
provided  at  no  cost  to  the  parents.-'" 

In  meeting  the  assistive  technology 
needs  of  blind  and  visually  impaired 
students,  public  agencies  may  use 


whatever  State,  local.  Federal,  and 
private  sources  of  support  available  in 
the  State  to  finance  required  services.^'* 
To  obtain  information  about  assistive 
technology,  including  information  about 
assistive  technology  that  could  be  used 
to  assist  in  the  education  of  blind  and 
visually  impaired  students,  public 
agencies  may  wish  to  consult  the 
Assistive  Technology  Act  of  1998  (Tech 
Act)  project  that  serves  their  State.  ^"  In 
making  assistive  technology  purchases, 
public  agencies  also  need  to  ensure  that 
they  comply  with  applicable 
requirements  of  Federal  law.  including 
Section  504.  Title  II  of  the  ADA,  and  the 
Tech  Act." 

E  Orientation  and  Mobility  Services 

For  some  blind  and  visually  impaired 
children,  the  inability  to  move  around 
independently  can  be  a  formidable 
obstacle  to  participating  in  school, 
family,  and  community  life.  In  some 
instances,  blind  and  visually  impaired 
individuals  have  felt  discouraged  from 
seeking  employment  opportunities 
because  of  their  inability  to  get  to  the 
job  or  negotiate  the  work  environment 
once  on  the  job.  or  because  of  their  fears 
that  this  will  be  the  case.  Still  in  other 
instances,  some  blind  and  visually 
impaired  individuals  have  been  denied 
access  to  employment  opportunities 
because  of  employers'  misperceptions 
that  the  individual  will  be  unable  to  get 
around  without  sighted  assistance. 
Therefore,  acquisition  of  orientation  and 
mobility  skills,  like  the  acquisition  of 
other  skills  such  as  academic  and  social 
skills,  is  of  great  importance  to  the 
social  and  economic  independence  of 
blind  and  visuallv  impaired  persons. 

Orientation  an(3  mooility  services  are 
generally  recognized  as  encompassing 
distinctive  strategies  particular  to  the 
educational  needs  of  blind  or  visually 
impaired  students.  The  IDEA 
Amendments  of  1997  amended  the  list 
of  examples  of  "related  services" 
contained  in  the  statute  to  include 
"orientation  and  mobility  services."  '- 
The  term  "orientation  and  mobility 
services"  is  defined  in  the  Part  B 
regulations,  at  34  CFR  §  300.24{b,l(6).  as 
follows: 

(i)  *    *    *  services  provided  to  blind  or 
visuallv  impaired  students  by  qualified 
personnel  t(j  enable  those  students  to 
attain  systematic  orientation  to  and  safe 
movement  within  their  environments  in 
school,  home,  and  community;  and 

(ii)  Int  ludes  teaching  students  the 
following,  as  appropriate: 

(A)  Spatial  and  environmental 
concepts  and  use  of  information 
received  by  the  senses  (such  as  sound, 
temperature  and  vibrations)  to  establish, 
maintain,  or  regain  orientation  and  line 


of  travel  (e.g.,  using  sound  at  a  traffic 
light  to  cross  the  street): 

(B)  To  use  the  long  cane  to 
supplement  visual  travel  skills  or  as  a 
tool  for  safely  negotiating  the 
environment  for  students  with  no 
available  travel  vision; 

(C)  To  understand  and  use  remaming 
vision  and  distance  low  vision  aids;  and 

(D)  Other  concepts,  techniques,  and 
tools. 

The  responsible  public  agency  must 
ensure  that  orientation  and  mobility 
services  are  provided  by  trained  and 
knowledgeable  personnel  who  meet 
appropriate  State  qualification 
standards.  In  some  instances,  these 
personnel  will  need  to  be  qualified  to 
work  with  blind  and  visually  impaired 
students  who.  in  addition  to  their 
blindness  or  visual  impairments,  have 
other  physical,  sensory,  or  emotional 
disabilities.  Because  the  need  for  safe 
movement  throughout  their  school, 
home,  and  community  environments  is 
of  critical  importance  for  blind  and 
visually  impaired  students,  and  because 
inadequate  skill  in  this  area  could  have 
an  adverse  impact  on  the  ability  of  some 
blind  and  visually  impaired  persons  to 
obtain  appropriate  employment, 
orientation  cind  mobility  services  should 
be  considered  for  each  blind  and 
visually  impaired  child.  The  extent  to 
which  orientation  and  mobility  services 
cire  necessary  for  an  individual  child 
and,  if  so.  the  amount  and  duration  of 
those  services  that  are  necessary  for  a 
child  to  receive  FAPE  are  decisions  for 
the  child's  lEP  team.  If  a  blind  or 
visually  impaired  child  has  other 
disabilities,  such  as  hearing,  motor,  or 
emotional  disabilities,  the  child's 
unique  disability-specific  needs  arising 
from  those  other  disabilities  also  must 
be  considered  in  designing  an 
appropriate  program  of  orientation  and 
mobility  services  for  the  child. 
Orientation  and  mobility  services 
should  be  provided  as  early  as  possible 
in  a  child's  education,  and  updated  or 
supplemented  periodically,  as  needed. 
For  example,  while  it  may  not  be 
appropriate  to  teach  a  very  young  child 
how  to  cross  a  busy  street,  a  very  young 
child  still  could  be  taught  the  skills 
necessary  to  move  around  inside  a 
school  building.  As  students  mature,  it 
might  be  appropriate,  depending  on 
individual  factors,  for  the  student  to  be 
taught  how  to  cross  a  busy  street. 
Therefore.  lEP  teams  need  to  be  aware 
of  individual  factors  that  would  affect 
the  nature  and  extent  to  which 
orientation  and  mobility  services  may 
be  needed  for  a  particular  student. 

For  some  children  with  disabilities 
such  as  children  with  significant 
cognitive  disabilities,  'travel  training 
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*   *   *  is  often  an  integral  part  of  their 
special  educational  program  in  order  for 
them  to  receive  FAPE  and  be  prepared 
for  post-school  activities,  including 
employment  and  independent 
living."  "  Providing  blind  or  visually 
impaired  students,  particularly  those 
with  other  disabilities,  with  travel 
training  also  could  facilitate  their  fuller 
integration  into  their  communities  in 
and  outside  of  school,  both  during  and 
following  their  school  attendance. 
Therefore,  the  definition  of  "special 
education"  has  been  amended  at  34  CFR 
§  300.26(a)(2)(ii)  to  include  "travel 
training."  and  the  pertinent  definition 
reads  as  follows: 

Travel  training  means  providing 
instruction,  as  appropriate,  to  children 
with  significant  cognitive  disabilities, 
and  any  other  children  with  disabilities 
who  require  this  instruction,  to  enable 
them  to — 

(i)  Develop  an  awareness  of  the 
environment  in  which  they  live;  and 

(ii)  Learn  the  skills  necessary  to  move 
effectively  and  safely  from  place  to 
place  within  that  environment  (e.g.,  in 
school,  in  the  home,  at  work,  and  in  the 
community),  s-* 

Since  the  importance  of  travel 
training  has  been  recognized  for 
children  with  disabilities,  such  as 
children  with  significant  cognitive 
disabilities,  lEP  teams  for  blind  and 
visually  impaired  students,  particularly 
those  with  significant  cognitive 
disabilities,  may  need  to  consider  these 
students'  need  for  travel  training,  as 
appropriate.  Travel  training  is  often 
integral  to  ensuring  that  some  children 
with  disabilities  receive  FAPE  and  are 
prepared  for  post-school  activities  such 
as  employment  and  independent  living. 
Travel  training  is  important  to  enable 
these  students  to  attain  systematic 
orientation  to  and  safe  movement 
within  their  environment  in  school,  at 
home,  at  work  and  in  the  communitv. '"' 

F.  Additional  Factors  in  lEP 
Development 

The  following  needs  "^  also  may  need 
to  be  considered  and  appropriately 
addressed  by  the  child's  lEP  team  to 
ensure  a  child's  appropriate  access  to 
the  general  curriculum: 

•  Compensatory  skills,  such  as 
communication  and  listening 
modalities; 

•  Extended  school  year  services,  if 
determined  necessary  to  provide  FAPE 
to  the  student;  '' 

•  Social  interaction  skills; 

•  Recreation  and  leisure  skills; 

•  Career  education;  and 

•  For  students  with  low  vision,  visual 
efficiency  skills. 


This  list  is  not  intended  to  be 
exhaustive.  A  child's  lEP  team  could 
determine  that  it  would  be  appropriate 
to  consider  an  individual  child's  need 
for  other  skills  or  services,  in  addition 
to  those  listed  above.  Therefore,  in 
making  decisions  about  the  educational 
programs  for  a  blind  or  visually 
impaired  child,  as  is  true  for  other 
disabled  children,  lEP  teams  must 
consider  the  full  range  of  skills  and 
services  necessary  for  the  child  to 
receive  FAPE.  and  to  be  involved  and 
progress  in  the  general  curriculum,  as 
appropriate. 

Least  Restrictive  Environment  and 
Provision  of  Services  Requirements 

Part  B  requires  States  to  have  policies 
and  procedures  for  ensuring  that,  to  the 
maximiun  extent  appropriate,  children 
with  disabilities  are  educated  with 
children  who  are  not  disabled,  and  that 
special  classes,  separate  schooling,  or 
other  removal  of  children  with 
disabilities  from  the  regular  educational 
environment  occurs  only  if  the  nature  or 
severity  of  the  disability  is  such  that 
education  in  regular  classes  with  the  use 
of  supplementary  aids  and  services 
Ccuinot  be  achieved  satisfactorily.  ^"  This 
requirement  is  known  as  the  least 
restrictive  environment  (LRE) 
requirement.  Consistent  with  this  LRE 
principle,  the  IDEA  Amendments  of 
1997  require  that  each  child's  lEP 
contain  an  explanation  of  the  extent,  if 
any,  to  which  the  child  will  not  be 
educated  and  participate  with 
nondisabled  children  in  the  regular 
class  and  in  academic,  extracurricular 
and  other  nonacademic  activities. ^s 
Department  regulations  also  provide 
that  a  child  with  a  disability  is  not 
removed  from  education  in  age- 
appropriate  regular  classrooms  solely 
because  of  needed  modifications  in  the 
general  curriculum  for  that  child.*" 

Thus,  before  a  disabled  child  can  be 
removed  from  the  regular  classroom,  the 
placement  team,  which  includes  the 
child's  parents,  must  consider  whether 
the  child  can  be  educated  in  less 
restrictive  settings  with  the  use  of 
appropriate  supplementary  aids  and 
services  and  make  a  more  restrictive 
placement  only  when  they  conclude 
that  education  in  the  less  restrictive 
setting  with  appropriate  supplementary- 
aids  and  services  cannot  be  achieved 
satisfactorily."" 

Recognizing  that  the  regular 
classroom  may  not  be  the  LRE 
placement  for  every  disabled  student, 
the  Part  B  regulations  require  public 
agencies  to  make  available  a  continuum 
of  alternative  placements  or  a  range  of 
placement  options,  to  meet  the  needs  of 
students  with  disabilities  for  special 


education  and  related  services.  The 
options  on  this  continuum  include 
instruction  in  regular  classes,  special 
classes,  special  schools,  home 
instruction,  and  instruction  in  hospitals 
and  institutions  In  addition,  the 
continuum  must  make  provision  for 
supplementary  services  (such  as 
resource  room  or  itinerant  instruction) 
to  be  provided  in  conjunction  with 
regular  class  placement."' 

Part  B  also  requires  that  each  child's 
placement  muse  be  based  on  the  child's 
IEP."3  That  is  why  placement  decisions 
cannot  be  made  before  a  student's  lEP 
is  developed.  Rather,  it  is  the  child's  lEP 
that  forms  the  baf  is  for  the  placement 
decision.  This  means,  for  example,  that 
the  statement  of  the  special  education 
and  related  services  and  supplementary 
aids  and  services  to  be  provided  to  the 
child,  or  on  behalf  of  the  child,  the 
statement  of  the  program  modifications 
or  supports  for  school  personnel  that 
will  be  provided  for  the  child,  and  the 
explanation  of  the  extent,  if  any.  to 
which  the  child  will  not  participate 
with  nondisabled  children  in  regular 
classes  and  other  academic, 
nonacademic  and  extracurricular 
activities,  form  the  basis  for  the 
placement  decision.  Under  Part  B.  the 
lEP  team  for  each  child  with  a  disability 
must  make  an  individualized 
determination  regarding  how  the  child 
will  participate  in  the  general 
curriculum,  including  supports  needed 
for  the  child,  and  what,  if  any. 
educational  needs  will  not  be  met 
through  involvement  in  the  general 
curriculum.  If.  in  the  evaluation 
process,  full  consideration  has  been 
given  to  the  range  of  accommodations 
and  modifications  that  might  be  needed 
for  the  blind  or  visually  impaired 
student,  including  a  student  who  has 
other  disabilities,  such  as  a  hearing 
impairment  or  an  emotional  disability, 
to  access  the  general  ciirriculum  offered 
to  nondisabled  students,  information 
about  those  needs  should  be  readily 
available  to  the  lEP  team.  After  the 
student's  lEP  is  developed,  the 
placement  determination,  that  is,  the 
determination  as  to  the  setting  in  which 
ser\'ices  will  be  provided,  must  be  made 
on  an  individual  basis,  consistent  with 
the  student's  lEP  and  the  Acts  LRE 
requirements. 

The  IDEA  Amendments  of  1997 
specif\'  that  the  placement  decision  is 
made  by  a  group  of  persons,  including 
the  parents,  and  other  persons 
knowledgeable  about  the  child,  the 
meaning  of  the  evaluation  data,  and  the 
placement  options.""  Public  agencies 
and  parent  training  and  information 
centers  should  take  steps  to  ensure  that 
parents  of  blind  and  visually  impaired 
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students  are  informod  about  available 
placement  options  for  their  child, 
including  those  addressing  unique 
needs  arising  from  a  child's  blindness  or 
visual  impairment  and  other 
disabilities,  if  applicable,  and  other 
identified  educational  needs.  This  will 
help  to  ensure  that  parents  can  provide 
meaningful  input  to  the  group  making 
the  placement  decision. 

Tne  overriding  rule  in  placement  is 
that  each  students  placement  must  be 
determined  on  an  individual  basis. •»''  In 
addition,  as  is  true  for  students  with 
other  disabilities,  the  potential  harmful 
effect  of  the  placement  on  the  blind  or 
visually  impaired  student,  or  the  quality 
of  services  he  or  she  needs,  must  be 
considered  in  determining  the  LRE.**^  As 
in  other  situations,  placements  of  blind 
and  visually  impaired  students, 
including  those  with  other  disabilities, 
may  not  be  based  solely  on  factors  such 
as  category  of  disability,  significance  of 
disability,  availability  of  special 
education  and  related  services, 
availability  of  space,  configuration  of 
the  service  deliver>'  system,  or 
administrative  convenience.'' ' 

In  implementing  Part  B's  LRE 
requirements,  in  some  instances, 
placement  decisions  are  inappropriately 
made  before  lEPs  that  address  a  child's 
unique  needs  a*^  developed.  Individual 
determinations  of  appropriate  special 
education  and  related  services, 
supplementary  aids  and  services,  and 
program  modifications  and  supports  for 
school  personnel  must  be  made  through 
the  lEP  process,  which  must  address  the 
development  of  skills  necessary  for  a 
student  to  cope  with  the  impart  of 
blindness  or  low  vision  or  other 
identified  disabilities  on  the  student's 
ability  to  learn  and  to  be  involved  and 
progress  in  the  general  c;urric:uluni. 
.Since  Part  B  requires  that  eat:h  child's 
placement  must  be  based  on  his  or  her 
lEP.  making  placement  decisions  before 
a  student's  lEP  is  developed  is  a  practice 
that  violates  Part  B  and  could  result  in 
the  denial  of  FAPK  in  the  LRK 

.Still  in  other  instances,  some  students 
have  been  inappropriately  plac:ed  in  the 
regular  classroom  although  it  has  been 
determined  that  their  IKPs  (.annot  be 
appropriately  implemented  in  the 
regular  classrotmi  even  with  the 
necessary  and  appropriate 
supplementary  aids  and  services.  In 
these  situations,  the  nature  of  the 
student's  disability  and  individual 
needs  coulil  make  it  appropriate  for  the 
student  to  be  placed  in  a  setting  outside 
of  the  regular  classroom  in  order  to 
ensure  that  the  student's  lEP  is 
satisfactorily  implemented.  Bv  contrast. 
there  are  other  instances  where  some 
blind  and  visually  impaired  students 


have  been  inappropriately  placed  in 
settings  other  than  the  regular 
classroom,  even  though  their  lEPs  could 
have  been  implemented  satisfactorily  in 
the  regular  classroom  with  the  provision 
of  appropriate  supplementary  aids  and 
services.  As  is  true  for  all  educational 
decisions  under  Part  B.  these  concerns 
about  the  misapplication  of  the  LRE 
requirements  for  blind  and  visually 
impaired  students  underscore  the 
importance  of  making  individual 
placement  determinations  based  on 
each  student's  unique  abilities  and 
needs. 

In  making  placement  determinations 
regarding  children  who  are  blind  or 
visually  impaired,  it  is  essential  that 
groups  making  decisions  regarding  the 
setting  in  which  appropriate  services  are 
provided  consider  the  full  range  of 
settings  that  could  be  appropriate 
depending  on  the  individual  needs  of 
the  blind  or  visually  impaired  student, 
including  needs  that  arise  from  any 
other  identified  disabilities  that  the 
student  may  have.  The  following  are 
some  examples: 

•  A  wguiar  (lassroom  with  needed  support 
servu  Hs  provided  in  that  classroom  by  an 
itirerdnl  teacher  or  by  a  special  education 
teat  hiT  assigned  to  that  s<  hool; 

•  The  regular  classmnm  with  services 
provided  outside  the  classroom  by  an 
Itinerant  teacher  or  by  a  special  education 
lHa(  her  assigned  to  that  school; 

•  ,\  self-(  ontained  i  lassroom  in  a  regular 
s(  IkiiiI  that  provides  services  that  address 
iifcds  .irising  from  the  student's  blindness  or 
\  iMial  impairment  as  well  as  other  identified 
disabilities,  if  applicable,  and 

•  A  spci  lal  s(  hor)l  witfi  a  residential 
compiiiient  that  provides  services  that 
address  the  full  range  of  the  blind  or  visualK 
impaired  slude.  t's  dlsabllitv-spei  ifii   needs, 
iiiLluding  those  arising  from  other 
ilisabilities.  if  applicable. 

Procedural  Safeguards 

Part  B  also  requires  that  public 
agencies  afford  parents  of  children  with 
disabilities  an  array  of  procedural 
safeguards  These  include  giving  parents 
written  notice,  in  language 
untlerstandable  to  the  general  public 
and  in  the  native  language  of  the  parent 
or  other  mode  of  c:onimunic;ation  used 
bv  the  parent  unless  it  is  clearly  not 
feasible  to  do  so.  This  written  notice 
must  be  given  a  reasonable  time  before 
a  public:  agency  proposes  or  refuses  to 
initiate,  or  c:hange.  the  identification, 
evaluation,  or  educational  placement  of 
the  child,  or  the  provision  of  a  free 
appropriate  public  education  to  the 
(  hild.  lnc:luded  in  this  notic:«!.  among 
other  c:ompcinents,  are  a  description  of 
the  action  proposed  or  refused  by  the 
agency,  an  explanation  of  why  the 
agency  proposes  or  refuses  to  take  the 


action,  a  description  of  any  options  the 
agency  considered  and  the  reasons  why 
those  options  were  rejected,  a 
description  of  any  evaluation  procedure, 
test,  record,  or  report  the  agency  used  as 
a  basis  for  the  proposed  or  refused 
action,  and  sources  for  parents  to 
contact,  such  as  parent  training  and 
information  centers  or  Protection  and 
Advocacy  entities  or  other  advocacy 
organizations,  to  gain  assistance  in 
understanding  the  provisions  of  the 
Act."*"  The  requirement  to  provide  a 
description  of  any  option  considered 
includes  a  description  of  the  types  of 
placements  that  were  actually 
considered  for  the  child,  e.g.,  regular 
class  placement  with  needed 
supplementary'  aids  and  services, 
regular  classroom  with  pull-out 
services,  special  school,  and  the  reasons 
why  these  placement  options  were 
rejected.  Providing  this  kind  of 
information  to  parents  will  enable  them 
to  play  a  more  knowledgeable  and 
informed  role  in  the  education  of  their 
children. 

Informed  parental  consent  must  be 
obtained  before  conducting  an  initial 
evaluation  or  reevaluation,  with  certain 
limited  exceptions,  and  before  the 
initial  provision  of  special  education 
and  related  services  to  a  child  with  a 
disability. *»  Section  300.500(b)(1)  of  the 
Part  B  regulations  defines  "consent  "  to 
mean  that  the  parent  has  been  fully 
informed  of  the  activity  for  his  or  her 
consent  has  been  sought  in  his  or  her 
native  language  or  other  mode  of 
communication. 

The  IDEA  Amendments  of  1997  also 
require  public  agencies  to  give  parents 
a  copy  of  a  notice  of  procedural 
safeguards  available  to  parents  under 
Part  B.  written  in  language 
understandable  to  the  general  public 
and  provided  in  the  native  language  of 
the  parent  or  other  mode  of 
communication  used  by  the  parent, 
unless  it  is  clearly  not  feasible  to  do  so. 
Such  a  notice  must  be  provided  prior  to 
an  initial  referral  of  a  child  for 
evaluation,  before  an  lEP  meeting, 
before  a  reevaluation,  and  upon  receipt 
of  a  request  for  a  due  process  hearing. 
This  notice,  among  other  matters,  must 
inform  parents  of  their  right  to  file  a 
complaint  under  the  State  complaint 
procedures  at  34  CFR  §§  300.660- 
300.662.  as  well  as  their  right  to  seek 
mediation  or  request  a  due  process 
hearing."^'  Part  B  affords  parents  and 
public  educational  agencies  the  right  to 
initiate  an  impartial  due  process  hearing 
on  any  matter  regarding  the 
identification,  evaluation,  or 
educational  placement  of  the  child,  or 
the  provision  of  a  free  appropriate 
public  education  to  the  child. ^' 
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The  IDEA  Amendments  of  1997 
provide  that,  when  a  parent  requests  a 
due  process  hearing  on  matters 
involving  the  identification,  evaluation, 
or  educational  placement  of  the  child  or 
the  provision  of  FAPE  to  the  child,  the 
public  agency  must  inform  the  parents 
of  the  availability  of  mediation  as  a 
means  to  resolve  the  dispute.  Mediation, 
at  a  minimum,  must  be  available 
whenever  an  impartial  due  process 
hearing  is  requested.  The  mediation 
process  must  be  voluntary  on  the  part  of 
the  parties,  not  be  used  to  deny  or  delay 
a  parent's  right  to  a  due  process  hearing 
or  any  other  rights  afforded  under  Part 
B  of  the  Act,  and  be  conducted  by  a 
qualified  and  impartial  mediator  who  is 
trained  in  effective  mediation 
techniques. '^^ 

Disagreements  between  parents  and 
public  agencies  over  issues  such  as  the 
extent  that  Braille  instruction  should  be 
included  in  a  child's  lEP,  or  the 
educational  setting  in  which  the  child's 
lEP  should  be  implemented,  are 
examples  of  some  of  the  matters  that  can 
be  the  subject  of  mediation  or  an 
impartial  due  process  hearing.  The  use 
of  mediation  is  strongly  encouraged, 
since  its  use  could  eliminate  the  need  to 
utilize  the  Act's  due  process  procedures 
to  resolve  the  dispute.  Public  agencies 
need  to  inform  parents  of  all  children 
v/ith  disabilities,  including  parents  of 
blind  and  visually  impaired  students, 
about  their  right  to  initiate  a  due  process 
hearing  if  agreement  cannot  be  reached 
on  important  educational  decisions,  as 
well  as  their  right  to  file  a  complaint 
under  the  State  complaint  procedures  at 
34  CFR  §§  300.660-300.662  of  the  Part 
B  regulations,  including  a  description  of 
how  to  file  a  complaint  and  the 
timelines  under  those  procedures. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  either  of  the  following  sites: 

http://ocfo.ed.gov/fedreg.htm 
http://www.ed.gov/news.html 

To  use  the  PDF  you  must  have  the 
Adobe  Acrobat  Reader  Program  with 
Search,  which  is  available  free  at  either 
of  the  preceding  sites.  If  you  have 
questions  about  using  the  PDF,  call  the 
U.S.  Government  Printing  Office  (GPO), 
toll  free,  at  1-800-293-6498;  or  in  the 
Washington,  D.C..  area  at  (202)  512- 
1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  P'ree  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 


of  Federal  Regulations  is  available  on  GPO 
.^(:cess  at: 
http://vvww.access.gpo.gov/nara/index.html. 

Authority:  20  U.S.C.  1411-1420:  29  U..S.C. 

794. 

Dated:  )une  5,  2000. 
Richard  W.  Riley, 

Secretary  of  Education. 

Appendix 

'  Two  other  related  Federal  laws  also  are 
applicable  to  the  education  of  blind  and 
visually  impaired  students.  Section  504  of 
the  Rehabilitation  .^ct  of  1973,  as  amended 
(Section  504).  29  U.S.C.  794  and  Title  11  of 
the  Americans  with  Disabilities  .Act  of  1990 
(Title  II  of  the  ADA).  42  U.S.C.  12131.  are 
civil  rights  laws  that  protect  persons  with 
disabilities  from  discrimination  on  the  basis 
of  disability.  The  Department's  Office  for 
Civil  Rights  (OCR)  enforces  Section  504.  as 
it  applies  to  recipients  of  Federal  financial 
assistance  from  the  Department.  OCR  also 
enforces  Title  II  of  the  ADA.  as  it  applies  to 
public  entities,  regardless  of  receipt  of 
Federal  funds.  Under  Section  504  and  its 
implementing  regulations  at  34  CFR  Part  104, 
children  with  disabilities  in  public 
elementary  and  secondary  education 
programs  operated  by  recipients  of  Federal 
financial  assistance  are  entitled  to  a  free 
appropriate  public  education  in  accordance 
with  the  Section  504  regulations  at  34  CFR 
104.33-104.36.  With  respect  to  elementary 
and  secondary  education  programs,  OCR 
generally  interprets  Title  II  of  the  ADA  and 
its  prohibition  against  discrimination  on  the 
basis  of  disability  in  a  manner  consistent 
with  Section  504  and  its  regulations.  The 
IDEA  requirements  described  in  this  Notice 
are  consistent  with  recipients'  and  public 
entities'  obligations  to  provide  FAPE  to  blind 
and  visually  impaired  students  under  Section 
504  and  Title  II  of  the  ADA. 

For  further  information  about  the 
requirements  of  Section  504  and  Title  II  of 
the  ADA,  as  they  apply  to  the  education  of 
blind  and  visually  impaired  students,  contact 
the  OCR  Customer  Service  Team  at  the 
following  address  and  telephone  number: 
OCR  Customer  Service  Team.  U.S. 
Department  of  Education,  330  C  Street.  S.W. 
Room  5212,  Washington,  D.C.  20202-1100, 
Telephone:  (202)  205-5413;  (202)  260-0471 
for  TTD  services,  Toll  Free:  1-800-421-3481. 
Fax:  (202)  205-9862.  E-mail:  ocr@ed.gov. 

^  20  U.S.C.  1412(a)(1)  and  34  CFR  300.121; 
20  use.  1401(8)  and  34  CFR  300.13. 

^34  CFR  300.300(a)(3)(i)-(iij. 

«  34  CFR  300.531. 

s  34  CFR  300.532(b). 

6  34  CFR  300.532(g). 

"34  CFR  300.532(h). 

«20  U.S.C.  1414(b)(3)(B)(i)  and  34  CFR 
300.532(c)(l)(ii). 

''See  20  U.S.C.  1414(d)(3)(B)(iii). 

>"34  CFR  300.532(b)(l)-{2):  see  also 
Appendix  A  to  34  CFR  Fart  300.  question  2 
(Appendix  A).  64  FR  at  12472  (Mar.  12, 
1999). 

' '  The  lEP  is  a  written  statement  for  a  child 
with  a  disability  that  is  developed,  reviewed, 
and  revised  at  a  meeting  in  accordance  with 
the  requirements  of  34  CFR  300.341-300.350. 
See  34  CFR  300.340(a). 


1-  For  a  fuller  explanation  of  lEP  and  other 
requirements  of  the  Individuals  with 
Disabilities  Education  Ac.\  .Amendments  of 
1997.  see  Notice  of  Interpretation.  .Appendix 
A  to  34  CFR  Part  300.  published  at  64  FR 
12406.  12469  (Mar.  12.  1999). 

1*34  CFR  300.347(a)(2). 

'■'  See  National  .Agenda  for  the  Education 
of  Children  and  'Souths  with  Vision 
Impairments,  including  Multiple  Disabilities. 
AFB  Press  (1995) 

1^  34  CFR  300.347(a)(21:  Appendix  A. 
question  2.  64  FR  at  12472  (.Mar   12,  1999). 

'6  34  CFR  300.138(a). 

'"34  CFR  300.347(a)(5)(i)-(ii). 

'"  34  CFR  300.138(b):  see  also  .Attachment 
1.  64  FR  at  12564  (Mar   12.  1999). 

'''34CFR300.344(a)(l)-(7). 

-^"34  CFR  300  344(b). 

•;'  34  CFR  300.343(c). 

'^  34  CFR  300.343(aj  and  300.342(c). 

-J  34  CFR  300.342(c)(2). 

-"  20  U.S.C.  1414(d)(3)(B)(iii)  and  34  CFR 
300.346(a)(2)(iii). 

"34CFR300.342(b)(l)(ii) 

^•'  See  Analysis  of  Comments  and  Changes, 
published  as  Attachment  1  to  34  CFR  Part 
300  (Attachment  1).  64  FR  at  12590  (Mar  12. 
1999). 

'"34CFR300.346(a)(2)(v). 

^«  34  CFR  300.308(b):  Appendix  A, 
question  36.  64  FR  at  12479  (Mar  12.  1999). 

2^34  CFR  300.301(a).  See  a/so  34  CFR 
300.244  regarding  an  LE.^'s  obligations  to  use 
up  to  5  percent  of  the  amount  the  agency 
receives  in  any  fiscal  year  in  combination 
with  other  amounts  other  than  education 
funds  to  develop  and  implement  a 
coordinated  services  system  designed  to 
improve  results  for  children  and  families: 
OSEP  memorandum  00-7  dated  January-  13. 
2000  to  State  Directors  of  Special  Education, 
entitled  Enhancing  Coordinated  Services 
Systems  among  LEAs  and  SEAs. 

'"  For  a  complete  list,  see  a  project 
sponsored  by  the  .National  Institute  on 
Disability  and  Rehabilitation  Research 
(NIDRR).  a  component  of  the  Office  of 
Special  Education  and  Rehabilitative 
Services,  at  http://wwwTesna.org/faproject/ 
at/statecontacts.html 

■"  See  the  October  9.  1997  "Dear 
Colleague"  letter  from  the  Secretary  and  the 
attached  technical  assistance  packet.  For 
guidance  on  standards  that  the  Department 
uses  for  its  suppliers,  see  Requirements  for 
.Accessible  Software  Design,  1997.  at  htfp:// 
gcs.ed.gov/coninfo/clibrary/software.htm 

32  20  U.S.C.  1401(22) 

33  See  .'\ttachment  1.  64  FR  at  12549  (Mar, 
12,  1999). 

^■»  34  CFR  300.26(a)(4). 

"  See  .Attachment  1.  64  FR  at  12549  (Mar. 
12.  1999). 

^'^  National  Agenda  for  the  Education  of 
Children  and  Youth  with  Visual 
Impairments,  including  Multiple  Disabilities. 
.AFB  Press,  at  p.  14  (1995) 

'"34  CFR  300.309. 

■*«  34  CFR  300.550(b). 

3" 20  U.S.C.  1414(d)(l)(A)(iv)  and  34  CFR 
300.347(a)(3)-(4):  Appendix  -A.  question  1.  64 
FRat  12471  (Mar.  12,  1999). 

'•''34  CFR  300, 552(e). 

•"  34  CFR  300.550(b):  Attachment  1.  64  FR 
at  12638  (Mar.  12.  1999). 
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Part  V 


Department  of 
Education 


Office  of  Special  Education  and 
Rehabilitative  Services;  National  Institute 
on  Disability  and  Rehabilitation  Research; 
Final  Funding  Priorities  for  Research  and 
Training  Centers  and  Notice  Inviting 
Applications  for  Fiscal  Year  (FY)  2000; 
Correction  Notice 
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DEPARTMENT  OF  EDUCATION 

Office  of  Special  Education  and 
Rehabilitative  Services;  National 
Institute  on  Disability  and 
Rehabilitation  Research;  Final  Funding 
Priortties  for  Research  and  Training 
Centers  and  Notice  Inviting 
Applications  for  Fiscal  Year  (FY)  2000 

AGENCY:  Department  t)f  Education. 
ACTION:  Correction  Notice. 

summary:  On  May  18,  2000  a  notice  of 
final  funding  priorities  and  a  notice 
inviting  applications  for  new  awards  for 
three  Rehabilitation  Research  and 
Training  Centers  (RRTC:s)  for  FY  2000 
were  published  in  the  Federal  Register 
(65  FR  31752,  31757). 

The  absolute  priority  for  the 
Improving  Servic:es  and  Supports  for 
Individuals  with  Long-Term  Mental 
Illness  (84.133B-7)  shown  on  page 
31755  was  published  as  incomplete 
This  notice  corrects  the  absolute  priority 
to  include  additional  requirements  and 
a  changed  point  value  for  the  selection 
criteria.  It  is  corrected  to  read: 

In  carrying  out  these  purposes,  the 
Center  must: 

(1)  Develop  measures  that  can  be 
applied  to  evaluate  self-determination 
activities  in  terms  of  rehabilitation 
outcomes,  quality  of  services,  and 
availability  of  community  resources: 

(2)  Identify'  and  assess  self- 
determination  direction  theories, 
models,  and  activities,  as  well  as  the 
barriers  to  participation  in  self- 
determination  activities  for  individuals 
with  disabilities; 

(3)  Develop  and  evaluate  management 
tools  to  enable  service  providers  to 
support  self-determination; 

(4)  Develop,  conduct,  and  evaluate, 
training  on  self-determination  and 
consumer  choice  to  improve 
understanding  and  support  of  self- 
determination; 

(5)  Identify  factors  that  prevent  access 
and  expanded  use  of  technology  to 
enhance  self-determination: 


(6)  Identify  or  develop  and  evaluate 
self-determination  models  that  integrate 
technology  into  activities  and  services 
that  support  self-determination  and 
assess  consumer  satisfaction  and 
benefits; 

(7)  Identify  and  evaluate  the  extent  of 
knowledge  and  experience  that  service 
providers  [e.g.,  rehabilitation 
counselors,  therapists,  job  coaches, 
psychiatrists  and  psychologists,  and 
other  service  providers)  have  using 
technology  to  support  self- 
determination;  and 

(8)  Assess  policies  of  service 
providers  and  payers  in  terms  of  their 
implications  for  fostering  or  impeding 
self-detennination,  and  identify 
strategies  for  policy  improvements. 

In  addition  to  the  activities  proposed 
by  the  applicant  to  carry  out  these 
purposes,  the  RRTC  must: 

(1)  Conduct  in  the  third  year  of  the 
grant,  a  state-of  the-science  conference 
on  self-determination  for  persons  with 
significant  and  persistent  mental  illness 
and  publish  a  comprehensive  report  in 
the  fourth  year  of  the  grant;  and 

(2)  Address  in  its  research  the  specific 
needs  of  minority  populations  with 
LTMI. 

This  notice  corrects  the  "Maximum 
Award  Amount  Per  Year"  as  shown  on 
page  31758  for  the  Improved 
Management  of  CIL  Programs  and 
Services  (84.133B-1).  The  published 
maximum  award  amount  per  year  reads 
■■$500,000".  It  is  corrected  to  read 
■$600,000".  This  notice  also  corrects 
the  "Maximum  Award  Amount  Per 
Year"  for  Improving  Services  and 
Supports  for  Individuals  with  Long- 
Term  Mental  Illness  (84.133B-7).  The 
published  maximum  award  amount  per 
year  reads  ■$550,000".  It  is  corrected  to 
read  '■$750,000'. 

The  published  point  total  in  the 
selection  criteria  for  (h)  Collaboration  as 
shown  on  page  31759  reads  "(2  points 
total)".  It  is  corrected  to  read  "(3  points 
total)". 


FOR  FURTHER  INFORMATION  CONTACT: 

Donna  Nangle.  Telephone:  (202)  205- 
5880.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  TDD  number  at  (202) 
205-9136.  Internet: 
Donna_Nangle@ed.gov. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternate 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed  in 
the  preceding  paragraph. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  either  of  the  following  sites: 

http://ocfo.ed.gov/fedreg.htm 
http://wwrw.ed.gov/news.html 

To  use  the  PDF  you  must  have  the 
Adobe  Acrobat  Reader,  which  is 
available  free  at  either  of  the  preceding 
sites.  If  you  have  questions  about  using 
the  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO),  toll  free,  at  1- 
888-293-6498;  or  in  the  Washington. 
DC  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
IS  the  document  published  in  the  Federal 
Register  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at;  http://vk'ww. access. gpo.gov/nara.' 
index. htmi. 

Applicable  Program  Regulations:  34 
CFR  Part  350. 

Program  Authority:  29  I'  S.C  760-762 

(Catalog  of  Federal  Domestic  Assistance 
.Number:  84.133B,  Rehabilitation  Research 
and  Training  Centers] 

Dated;  May  31,  2000. 
ludith  E.  Heumann, 

Assistant  Secrptan'  for  Special  Education  and 
Rehabilitative  Ser\i(  es 
|FR  Doc.  00-14386  Filed  6-7-00;  8:45  am] 
BILUNG  COOe  4000-01 -U 
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Propoaad  Rules: 
165      36393 


34CFR 

361 

36CFR 

1260 


.35792 


1280 
Proposed  Rules: 

Ch   II 


34977,  35840 


36395 


38CFR 

3 35280 

17 35280 

21 35280 

40CFR 

52  35577,  35840,  36343, 

36346  36349  36351,  36353 

62 36067 

70 36358,  36362 

81    35577,  36353 

132   35283 

148   36365 

180   36367 

261   36365 

268  36365 

Proposed  Rules: 

52      35875,  36396,  36397, 
36398 

69 35430 

70 36398 

80 35430 

86 35430 

180   36307 

434   34996 


41  CFR 

51-8  .,. 

51-9  

51-10  ... 
102-36... 


.34973 


42  CFR 

403  .. 

1001  ... 

1003  .. 

1005  ... 


35286 
.35286 
.35286 
34983 


34983 
35583 
35583 
.35583 


35583 


1006  

44  CFR 

65 35584.  36068,  36069, 

36070 

67     35587,36072 

Proposed  Rules: 

67 35592,  35596 


45  CFR 

5b 

4eCFR 

Proposed  Rules: 

110  

111    


34986 


35600 
.35600 


47  CFR 

73  34988, 

34989,  34990,  34991 ,  35588, 
36374, 36375 

74 36375 

76 36382 

Proposed  Rules: 

20  35601 

25 35312 

73 34996, 

34997,  34998,  36399 

48  CFR 

Ch.  1 36012,  36031 

1  36014,  36015 

2  36016 

3  36030 

4 36016,  36021 

5 36030 

7  36016 

8  36023 

9  36014 

11 36016 

13 36016 


15 36014 

22 36014 

23 36016 

25 36025,  36027 

30 36028 

35 36014 

37 36014 

38 36023 

42 36014 

47 36030 

49 36030 

52      36015,  36016.  36025, 
36027,  36028 

225 36034 

230 36034 

1604 36382 

1615 36382 

1632 36382 

1652 36382 

49  CFR 


385 

35287 

390 

35287 

571  

Proposed  Ruiss: 
571 

.35427 
36106 

575 

34998 

50  CFR 

223 

.36074 

635 

35855 

679 

.%4991 

Propossd  RuIss: 

16 

17 

35033, 
622     35040, 
635 

34992 

35314 

35025, 

35315,36512 

35316,  35877 

35881 
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REMINDERS 

The  items  In  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance 

RULES  GOING  INTO 
EFFECT  JUNE  8,  2000 

AGRICULTURE 
DEPARTMENT 
Food  and  Nutrition  Service 

Child  nutrition  program: 
National  school  lunch 
program  and  school 
brealdast  program — 
Meun  planning 

alternatives;  published 

5-9-00 
Meun  planning 

alternatives;  correction; 

published  5-17-00 

ENVIRONIMENTAL 
PROTECTION  AGENCY 

Air  programs; 
State  implementation  plans; 
adequacy  status  for 
transportation  conformity 
purposes — 

Delaware;  published  6-8- 
00 
Hazardous  waste  program 
authonzations; 
South  Dakota;  published  5- 
9-00 
Hazardous  waste 
Identification  and  listing — 
Organobromines 
production  wastes; 
correction;  published  6- 
8-00 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agncultural  commodities: 

Imidaclopnd;  published  6-8- 
00 
EQUAL  EIMPLOYMENT 
OPPORTUNITY  COMMISSION 

Amencans  with  Disabilities 
Act 
Mitigating  measures  used  by 

persons  with  Impairments; 

Title  I  interpretive 

guidance;  published  6-8- 

00 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Federal  Housing  Enterprise 

Oversight  Office 

Equal  Access  to  Justice  Act, 

Implementation;  published  5- 

9-00 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Endangered  and  threatened 
species; 


Australian  koala;  published 
5-9-00 
INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 
Permanent  program  and 

abandoned  mine  land 

reclamation  plan 

submissions; 

Alabama:  published  6-8-00 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Ports  and  waterways  safety: 
Sandy  Hook  Bay  et  a!..  NY; 
safety  zones;  published  6- 
8-00 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Airworthiness  directives; 

Boeing;  published  5-24-00 
TREASURY  DEPARTMENT 
Internal  Revenue  Service 

Excise  taxes; 
Safe  harbor  deposit  rules 
and  fuel  floor  stock  taxes; 
published  6-8-00 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Commodity  laboratory  testing 
programs: 

Science  and  technology 
laboratory  Jesting  service 
fees;  comments  due  by  6- 
15-00;  published  5-26-00 
Cranberries  grown  In — 
Massachusetts  et  al.; 
comments  due  by  6-14- 
00;  published  5-30-00 
Honey  research,  promotion, 
and  consumer  information 
order;  comments  due  by  6- 
14-00;  published  5-15-00 
National  Organic  Program; 
comments  due  by  6-12-00; 
published  3-13-00 
Onions  grown  in — 

Idaho  and  Oregon; 
comments  due  by  6-14- 
00;  published  5-15-00 

AGRICULTURE 
DEPARTMENT 

Animal  and  Plant  Health 
Inspection  Service 

Exportation  and  importation  of 

animals  and  animal 

products; 

Livestock  exported  from 
U.S.;  ongin  health 
certificates;  inspection 


requirements;  comments 
due  by  6-16-00;  published 
4-17-00 
Interstate  transportation  of 
animals  and  animal  products 
(quarantine): 

Tuberculosis  in  cattle,  bison, 
goats,  and  captive 
cervlds — 
State  and  area 
classifications; 
comments  due  by  6-16- 
00;  published  5-31-00 
AGRICULTURE 
DEPARTMENT 
Commodity  Credit 
Corporation 

Loan  and  purchase  programs: 
Farm  Storage  Facility  Loan 
Program;  comments  due 
by  6-12-00;  published  5- 
11-00 
AGRICULTURE 
DEPARTMENT 
Food  Safety  and  Inspection 
Service 

Meat  and  poultry  inspection: 
Other  consumer  protection 
activities;  comments  due 
by  6-15-00;  published  3- 
17-00 
AGRICULTURE 
DEPARTMENT 
Rural  Utilities  Service 
Electric  loans; 
Insured  and  guaranteed 
loans;  general  and  pre- 
loan  policies  and 
procedures;  comments 
due  by  6-16-00;  published 
5-17-00 
COMMERCE  DEPARTMENT 
International  Trade 
Administration 
Educational  and  scientific 
institutions;  instruments  and 
apparatus; 
Florence  Agreement 
Program;  procedures 
changes;  comments  due 
by  6-12-00;  published  5- 
12-00 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Endangered  and  threatened 
species: 

Sea  turtle  conservation; 
Atlantic  waters  off  eastern 
North  Carolina  and 
Virginia;  closure  to  large- 
mesh  gillnet  fishing; 
comments  due  by  6-12- 
00;  published  5-18-00 
Fishery  conservation  and 
management: 
Alaska;  fishenes  of 
Exclusive  Economic 
Zone — 

Pacific  cod;  comments 
due  by  6-12-00; 
published  4-11-00 


Ocean  and  coastal  resource 

management: 

Coastal  Zone  Management 
Act  Federal  consistency 
regulations;  comments 
due  by  6  15-00;  published 
6-1-00 

COMMERCE  DEPARTMENT 
Patent  and  Trademark  Office 

Paten\  cases 
Amencan  Inventors 
Protection  Act. 
implementation — 
Inter  Partes  reexamination 
proceedings,  optional, 
comments  due  by  6-12- 
00;  published  4-6-00 

COMMODITY  FUTURES 
TRADING  COMMISSION 

Commodity  Exchange  Act 

Large  commodity  pool 
operators;  public  reporting 
requirements,  comments 
due  by  6-16-00;  published 
4-17-00 

DEFENSE  DEPARTMENT 
Defense  Logistics  Agency 

Acquisition  regulations 
Alternative  dispute 
resolution:  comments  due 
by  6-15-00:  published  5- 
16-00 

DEFENSE  DEPARTMENT 

Acquisition  regulations 
Foreign  military  sales 
contract  line  items; 
closeout;  comments  due 
by  6-12-00:  published  4- 
13-00 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans,  approval  and 
promulgation:  vanous 
States 

Alabama;  comments  due  by 
6-12-00:  published  5-11- 
00 
Anzona:  comments  due  by 
6-12-00:  published  4-13- 
00 
California:  comments  due  by 
6-15-00;  published  5-16- 
00 
Illinois  and  Missouri, 
comments  due  by  6-16- 
00.  published  4-17-00 
Hazardous  waste 
Project  XL  program,  site- 
specific  projects — 
International  Paper 
Androscoggin  Mill  pulp 
and  paper 

manufactunng  facility. 
ME:  comments  due  by 
6-15-00;  published  5-16- 
00 

FARM  CREDIT 
ADMINISTRATION 

Farm  credit  system; 


IV 
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Federal  Agricultural 
Mortgage  Corporation 
risk-based  capital 
requirements,  comments 
due  by  6-12-00    published 
2-24-00 
FEDERAL 

COMMUNICATIONS 
COMMISSION 
Common  carrier  services 
Carrier  identification  codes: 
pleading  cycle  extended: 
comments  due  by  6-13- 
00:  published  6-9-00 
Digital  television  stations:  table 
of  assignments 
Virginia,  comments  due  by 
6-12-00:  published  4-27- 
00 
Frequency  allocations  and 
radio  treaty  matters 
Software  defined  radios, 
inquiry,  comments  due  by 
6-14-00.  published  3-31- 
00 
Radio  stations,  table  ot 
assignments 

Michigan,  comments  due  by 
6-16-00:  published  5-12 
00 
Television  broadcasting 
Children  s  television 
programming,  filing 
requirements  extended, 
comments  due  by  6-12- 
00    published  5-4-00 
FEDERAL  HOUSING 
FINANCE  BOARD 
Federal  home  loan  bank 
system 

Acquired  member  assets 
core  mission  activities 
investments  and 
advances,  comments  due 
by  6-15-00,  published  5 
26-00 
FEDERAL  MARITIME 
COMMISSION 

Carrier  automated  tariffs  and 
tariff  systems 
Public  access  charges, 
comments  due  by  6-15 
00,  published  5-i6  00 
GENERAL  SERVICES 
ADMINISTRATION 
Federal  Management 
Regu  alien 

Surplus  personal  property 
donation    comments  due 
by  6-12-00    published  4- 
13-00 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Health  Care  Financing 
Administration 
Medicare 
Coverage  decisions    cnlena, 
comments  due  by  6-15 
00    published  5-16-00 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Endangered  and  threatened 
species 


Cntical  habitat 
designations — 
Alameda  whipsnake, 
comments  due  by  6-12- 
00:  published  5-15-00 
Holmgren  milk-vetch  and 
Shiwvits  milk-vetch, 
comments  due  by  6-12- 
00.  published  4-12-00 

INTERNATIONAL 

DEVELOPMENT 

COOPERATION  AGENCY 

Overseas  Private  Investment 

Corporation 

Freedom  of  Information  Act: 
implementation,  comments 
due  by  6-12-00:  published 
5-11-00 

PERSONNEL  MANAGEMENT 

OFFICE 

Pay  administration 
Dual  compensation 
reductions  for  military 
retirees,  repeal,  comments 
due  by  6-12-00,  published 
4-12-00 

POSTAL  SERVICE 

Domestic  Mail  Manual 
Sack  preparation  changes 
for  penodicals  nonletter- 
size  pieces  and 
periodicals  prepared  on 
pallets,  comments  due  by 
6-15-00    published  5-16- 
00 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Investment  advisers 

Electronic  filing  system  and 
Form  ADV  update 
comments  due  by  6-13- 
00    published  4-17-00 

TRANSPORTATION 

DEPARTMENT 

Coast  Guard 

Ports  and  waten/vays  safety 
New  York  Hartxjr    Western 
Long  Island  Sound    East 
and  Hudson  Rivers    NY 
safety  zones,  comments 
due  by  6-12-00    published 
5-11  00 
Virginia  Beach    VA    safety 
zone    comments  due  by 
6-15-00    published  5-19- 
00 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives 
Agusta    comments  due  by 

6-13-00    published  4-14- 

00 
Airbus    comments  due  by  6- 

15-00    published  5-ib-GO 
Bell    comments  due  by  6- 

16-00    published  5-17-00 
Boeing    comments  due  by 

6-12-00    published  4-28- 

00 


Eurocopter  France, 
comments  due  by  6-13- 
00,  published  4-14-00 
Fokker:  comments  due  by 
6-12-00,  published  5-12- 
00 
Gulfstream,  comments  due 
by  6-13-00:  published  4- 
14-00 
McDonnell  Douglas, 
comments  due  by  6-12- 
00:  published  4-28-00 
Airworthiness  standards 
Special  conditions — 
Boeing  Model  747-200 
series  airplanes: 
comments  due  by  6-16- 
00:  published  5-2-00 
Morrow  Aircraft  Corp 
Model  MB-300  airplane: 
comments  due  by  6-14- 
00:  published  5-15-00 
Class  D  and  Class  E 
airspace:  comments  due  by 
6-16-00:  published  5-2-00 
Class  D  and  Class  E 
airspace:  correctton; 
comments  due  by  6-16-00: 
published  5-12-00 
Class  E  airspace,  comments 
due  by  6-15-00:  published 
5-5-00 
Federal  airways,  comments 
due  by  6-16-00,  published 
4-24-00 

TREASURY  DEPARTMENT 
Customs  Service 

Educational  and  scientific 
institutions,  instruments  and 
apparatus 

Florence  Agreement 
Program    procedures 
changes   comments  due 
by  6-12-00    published  5- 
12-00 


LIST  OF  PUBLIC  LAWS 

This  IS  a  continuing  list  of 
public  bills  from  the  current 
session  ot  Congress  which 
have  become  Federal  laws   It 
may  be  used  in  coniunction 
with    PLUS    (Public  Laws 
Update  Service)  on  202-523- 
6641    This  list  IS  also 
available  online  at  htip// 
www  nara  gov'tedreg 

The  text  of  laws  is  not 
published  m  the  Federal 
Register  but  may  be  ordered 
in    slip  law    (individual 
pamphlet)  form  from  the 
Supenntendent  of  Documents, 
U  S    Government  Pnnting 
Office    Washington,  DC  20402 
(phone    202-512-1808)    The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  htip  /' 
www  access  gpo  gov/nara/ 


index  html   Some  laws  may 
not  yet  be  available 

S.J.  Res.  44/P.L.  106-205 

Supporting  the  Day  of  Honor 
2000  to  honor  and  recognize 
the  service  of  minority 
veterans  in  the  United  States 
Armed  Forces  during  Worid 
War  II   (May  26,  2000:  114 
Stat   312) 

H.R.  154/P.L.  106-206 

To  allow  the  Secretary  of  the 
Inlenor  and  the  Secretary  of 
Agnculture  to  establish  a  fee 
system  for  commercial  filming 
activities  on  Federal  land,  and 
for  other  purposes   (May  26, 
2000:  114  Stat,  314) 

H.R.  371/P.L.  106-207 

Hmong  Veterans' 
Naturalization  Act  of  2000 
(May  26,  2000:  114  Stat    316) 

H.R.  834/P.L.  106-208 

National  Historic  Preservation 
Act  Amendments  of  2000 
(May  26,  2000:  114  Stat   318) 

H.R.  1377/P.L.  106-209 

To  designate  the  facility  of  the 
United  States  Postal  Service 
located  at  9308  South 
Chicago  Avenue,  Chicago, 
Illinois,  as  the  "John  J. 
Buchanan  Post  Office 
Building"    (May  26.  2000:  114 
Stat    320) 

H.R.  1832/P.L.  106-210 

Muhammad  Ali  Boxing  Reform 
Act  (May  26.  2000,   114  Stat, 

321) 

H.R.  3629/P.L.  106-211 

To  amend  the  Higher 
Education  Act  of  1965  to 
improve  the  program  for 
American  Indian  Tnbal 
Colleges  and  Universities 
under  part  A  of  title  III    (May 
26,  2000,  114  Stat    330) 

H.R.  3707/P.L.  106-212 

American  Institute  in  Taiwan 
Facilities  Enhancement  Act 
(May  26,  2000,  114  Stat    332) 

S.  1836/P.L.  106-213 

To  extend  the  deadline  for 
commencement  of  construction 
of  a  hydroelectric  protect  in 
the  State  of  Alabama   (May 
26,  2000:  114  Stat    334) 
Last  List  May  25,  2000 


Public  Laws  Electronic 
Notification  Service 
(PENS) 

PENS  IS  a  free  electronic  mail 
notification  service  of  newly 
enacted  public  laws   To 
subscnbe.  go  to  www  gsa  gov/ 
archives/publaws-l  html  or 
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send  E-mail  to 
llstserv@wwnw.gsa.gov  with 

the  following  text  message: 

SUBSCRIBE  PUBLAWS-L 

Your  Name, 

Note:  This  service  is  stnctly 
for  E-mail  notification  of  new 
laws  The  text  of  laws  is  not 
available  through  this  service, 
PENS  cannot  respond  to 
sp)ecific  inquines  sent  to  this 
address 
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Agency  for  International  Development 

RULES 

Acquisition  regulations: 
Contractor  performance  evaluation  system,  36642 

Agricultural  Marlceting  Service 

RULES 

Cotton  classing,  testing,  and  standards: 
American  pima  cotton,  36598-36601 

Upland  cotton;  official  color  grade  determination,  36597- 
36598 

Agriculture  Department 

See  Agricultural  Marketing  Service 

See  Animal  and  Plant  Health  Inspection  Service 

See  Commodity  Credit  Corporation 

See  Forest  Service 

Animal  and  Plant  Health  Inspection  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
Genetically  engineered  organisms;  field  test  permits — 
Kenya;  rinderpest  vaccine,  vaccinia-vectored,  36661 

Army  Department 

See  Engineers  Corps 
rM}TICES 

Military  traffic  management: 
Freight  Traffic  Rules  Publication  No.  lA  reissued  as 

Publication  No.  IB,  including  PowerTrack 

requirements,  36672-36674 

Blind  or  Severely  Disabled,  Committee  for  Purchase  From 
People  Who  Are 

See  Conmiittee  for  Piirchase  From  People  Who  Are  Blind 
or  Severely  Disabled 

Centers  for  Disease  Control  and  Prevention 

NOTICES 

Agency  informatiion  collection  activities: 
Proposed  collection;  comment  request,  36700-36702 

Children  artd  Families  Administration 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  36702 

Coast  Guard 

RULES 

Drawbridge  operations: 

South  Carolina,  36632 
Ports  and  waterways  safety: 

Safety  zones  and  security  zones,  etc.;  list  of  temporary 
rules,  36631-36632 

Commerce  Department 

See  International  Trade  Administration 

See  National  Oceanic  and  Atmospheric  Administration 

See  Patent  and  Trademark  Office 
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Committee  for  Purchase  From  People  Who  Are  Blind  or 
Severely  Disabled 

NOTICES 

Procurement  list;  additions  and  deletions.  36662-36664 

Commodity  Credit  Corporation 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  36662 

Commodity  Futures  Trading  Commission 

NOTICES 

Contract  market  proposals: 
BrokerTec  Futures  Exchange,  L.L.C. — 

U.S.  Treasun,'  notes  and  bonds.  36667-36670 

Consumer  Product  Safety  Commission 

NOTICES 

Settlement  agreements: 
Red  Rock  Trading  Co.,  Inc.,  et  al.,  36670-36672 

Defense  Department 

See  Army  Department 
See  Engineers  Corps 
See  Navy  Department 

Education  Department 

RULES 

Special  education  and  rehabilitative  services: 
Projects  with  Industry  Prograun 
Correction,  36632-36633 

PROPOSED  RULES 

Freedom  of  Information  Act;  implementation,  36759-36765 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  36675-36676 
Submission  for  OMB  review;  comment  request,  36676 

Employment  and  Training  Administration 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request.  36726-36727 

Employment  Standards  Administration 

NOTICES 

Minimum  wages  for  Federal  and  federally-assisted 

construction;  general  wage  determination  decisions, 
36727-36728 

Energy  Department 

See  Energy  Efficiency  and  Renewable  Energ}'  Office 

See  Federal  Energy  Regulatory  Commission 

NOTICES 

Electricity  export  and  import  authorizations,  permits,  etc.: 

Dominion  Resources,  36676-36677 
Grants  and  cooperative  agreements;  availability,  etc.: 

Advanced  Natural  Gas  Reciprocating  Engines  Program, 
36677-36679 

Energy  Efficiency  and  Renewable  Energy  Office 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request.  36679-36680 
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Engineers  Corps 

NOTICES 

Knvironnit^rittil  st,ltl■IIlt•llt^,  hdIk  i-  ut  inti'iil 

Ohio  Riv«r  Kcnsvsti'iri  Kcstoration  I'rogr.iiii  (iii.im  stem 
system  stiiil\),  :Uit)74 -,UJt)75 
Mf«!tin^s 

P'utur*'  wattT  rrsiiurcfs  t  hdllcn^fs.  rcginnal  list»'ning 
sessions,  corrtM  tion.  .i(it)75 

Environmental  Protection  Agency 

NOTICES 

Air  programs: 

State  implementation  plans;  adecjiiafv  status  for 
transportation  iionformitv  purposes — 
New  lersey.  ;Ui6H^:jftH9() 
New  York.  ;1B690 
Environmental  statements;  availability,  etc.: 
Agency  statements — 

Comment  availability.  .UUi'H 
Weekly  receipts,  366'«>-.lbH91 
Meetings: 

Science  Advisory  Board.  JHH91-3Hb92 

Federal  Aviation  Administration 

RULES 

Air  carrier  certification  and  operations: 

Smoking  prohibition  on  s(  heduled  passenger  flights. 
3H775-;itS7Ht) 
(Mass  E  airspace,  correi  tioii     thtiO^ 

Federal  Communications  Commission 

RULES 

Common  earner  services: 

Truth-inbilliiig  and  billing  tonnat.  (niiininn  sense 
principles,  i  iirrectiori,  :tt)t),i7 
Radio  stations;  table  iif  .issigiimenls 
Florida,  :iti63H- UihiM 
New  Hampshire,  .ititi^H 
Texas,  :Uih:i7^:UitKiH 
West  Virginia.   Uifl  <H 
Television  broad(  astiiig: 

Inifjfoved  model  tor  predicting  broadi  iist  tfle\  iMon  field 
strength  reieived  at  individual  lo(  .itioiis; 
establishment.   tt)(.:i9-,tt)t)4  1 
PROPOSED  RULES 
(Common  ( <irrier  serv, n  es 

(  arrier  identifii  atimi  <  (ide>.  sott  sl.uiiiiimL;  .uid  (  arrier 
ideiititir.itiDii  jiniblems  .insuig  from  shared  use,  and 
resellers  retiuiremeiil  to  iihl.iiii  own  i.odes,  .it)t).'il- 

Radio  stations,  tabic  of  assignments 

(California,   idhlj 

Mont.ina.   Uih'iJ 
NOTICES 

Agency  information  ( ullei  tion  ,ii  ti\  ities 

f'roposed  (  i)lleclioii:  ((imiiient  re(jui'>t,   thd'tj-  !()()*):< 
Reporting  and  rei  ordkeepiiii;  n'((uireinrnts.    tf)t)'(3 

Common  carrier  ser\  u  es 

Revenue  threshold.  <iniuial  adjustment.  .Jhh'M 

Federal  Deposit  Insurance  Corporation 

NOTICES 

Agency  inform. ition  ( ullei  tion  ai  tivilies 

.Submission  for  OMM  review,  i  omment  request: 
correction.  :1()7.S7 
Meetings;  Sunshine  .\(t.   fht.'Ci- thh'M 


Federal  Election  Commission 

NOTICES 

Meetings;  .Sunshine  Act.  3(1(594 

Federal  Emergency  Management  Agency 

RULES 

Flood  elevation  determinations: 

Various  States.  36634-36637 
P'lood  insurance  program: 

Write-your-own  program — 

Private  sector  property  insurers  assistance,  36633- 
36634 
NOTICES 
Agency  information  collection  activities: 

Proposed  collection;  comment  request.  36694 
Disaster  and  emergency  areas: 

Maine.  36695 

New  Mexico.  36695-36696 

Federal  Energy  Regulatory  Commission 

NOTICES 

National  Register  of  Historic  Places: 

Programmatic  agreement  for  managing  properties; 
restric:ted  service  list — 
New  York  Power  Authority.  36689 
Applications,  bearings,  determinations,  etc  : 

ANR  Pipeline  Co..  36680  36680  36680-36681 

Baconton  Power  LLC].  36681 

Colorado  Interstate  Gas  Co..  36681 

Discovery  Gas  Transmission  LLC;.  36681 

El  Paso  Natural  Gas  Co.,  36682 

Horsehead  Industries.  Inc..  36682 

Kern  River  Cias  Transmission  Co..  36682-36683 

Mississippi  River  Transmission  Corp..  36683 

Northwest  Pipeline  Corp..  36683 

P(;&E  (ias  Transmission.  Northwest  Corp..  36684 

PIM  Interconnection.  LLC.  36684 

Questar  Pipeline  C;o..  36684 

Reliant  Energy  Gas  Transmission  Co..  36685 

Southern  California  Edison  CCo..  36685 

Tennessee  Cias  Pipeline  Co..  36685-36686 

TransColorado  Cias  Transmission  Va)  .  36686 

TransEnergie  U.S..  Ltd  .  36686 

Tust:arora  (ias  Transmission  ('o..  36687 

r-T  Offshore  System.  LLC.  36687-36688 

Viking  CJas  Transmisson  Co..  36688 

Williams  (las  Pipelines  Central.  Inc..  36688 

Worthmgton  (leneration  L.L.C  .  36688-36689 

Federal  Highway  Administration 

NOTICES 

i;n\ironmental  statements;  notu.e  of  intent: 
Bexar  County.  TX,  36754-31)755 
Varu  iiiiver.  WA.  36755 

Federal  Procurement  Policy  Office 

RULES 

A(  quisition  regulations: 

Cost  Accounting  Standards  Board — 

Cost  at:c:ounting  standards  coverage;  applicability, 
thresholds,  and  waivers.  36767-36770 

Federal  Reserve  System 

NOTICES 

.•\gen(  y  information  collection  activities: 

Proposed  collection;  comment  request.  36696-36697 
Reporting  and  recordkeeping  requirements.  36697-36698 

Banks  and  bank  holding  companies: 
Change  in  bank  control,  36698 
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Formations,  acquisitions,  and  mergers,  36698 
Meetings;  Sunshine  Act.  36699 

Fish  and  Wildlife  Service 

RULES 

National  Wildlife  Refuge  System: 
Hunting  and  fishing — 
Refuge-specific  regulations;  correction,  36642-36643 
PROPOSED  RULES 

Fish  and  wildlife  restoration;  Federal  aid  to  States: 
Sport  fish  program;  participation  by  District  of  Columbia 
and  U.S.  insular  territories  and  commonwealths, 
36653-36656 
NOTICES 

Enviroiunental  statements;  availability,  etc.: 
Incidental  take  permits — 
Clark  County,  NV;  multiple  species  habitat 
conservation  plan,  36709-36711 
Environmental  statements;  notice  of  intent: 

Little  Darby  National  Wildlife  Refuge,  OH;  establishment, 
36711-36712 

Food  and  Drug  Administration 

RULES 

Animal  drugs,  feeds,  and  related  products: 
Moxidectin,  36616-36617 
Sponsor  name  and  address  changes — 
Medicis  Dermatologies,  Inc.,  36615-36616 

Forest  Service 

NOTICES 

Environmental  statements;  notice  of  intent: 
Fruitland  Coalbed  Methane  Gas  Development,  CO; 
meetings,  36713 

Health  and  Human  Services  Department 

See  Centers  for  Disease  Control  and  Prevention 
See  Children  and  Families  Administration 
See  Food  and  Drug  Administration 

NOTICES 

Agency  information  collection  activities: 

Submission  for  QMB  review;  comment  request,  36699 
Grant  and  cooperative  agreement  awards: 

Association  of  Schools  of  Public  Health,  36699-36700 

Housing  and  Urban  Development  Department 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  36702-36704 
Grants  and  cooperative  agreements;  availability,  etc.: 
Facilities  to  assist  homeless — 

Excess  and  surplus  Federal  property,  36704-36707 
Public  and  Indian  housing — 

Indian  Housing  Drug  Elimination  Program,  36707- 
36708 
Privacy  Act: 
Computer  matching  programs,  36708-36709 

Immigratkxi  and  Naturalization  Service 

NOTICES 

Temporary  protected  status  program  determinations: 
Honduras,  36719-36721 
Nicaragua,  36721-36722 

interior  Department 

See  Fish  and  Wildlife  Service 
See  Land  Management  Bureau 
See  National  Park  Service 


Internal  Revenue  Service 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  36755-36756 

Intemational  Trade  Administration 

NOTICES 

North  American  Free  Trade  Agreement  (NAFTA): 
binational  panel  reviews: 
Bovine  carcassess  and  half  carcasses,  fresh  or  chilled, 
from — 
United  States,  36664-36665 

Justice  Department 

See  Immigration  and  Naturalization  Service 

See  Justice  Programs  Office 

See  National  Institute  of  Corrections 

NOTICES 

Newspaper  Preservation  Act: 

Denver  Rocky  Mountain  News  and  Denver  Post;  joint 
newpaper  operating  arrangement  approval,  36716 
Pollution  control;  consent  judgments: 

Dyer,  Bruce  S.,  et  al.,  36716 

Johnson,  William,  et  al.,  36715-36716 

Morgan-Skinner,  Elsa,  et  al.,  36716-36717 

Riverside  Plating  Co.,  Inc.,  et  al.,  36717 
Privacy  Act: 

Systems  of  records,  36718-36719 

Justice  Programs  Office 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Latin  America;  criminal  justice  system  profiles  in 

selected  countries,  36722-36723 
State  Criminal  Alien  Assistance  Program,  36723-36724 

l^bor  Department 

See  Employment  and  Training  Administration 

See  Employment  Standards  Administration 

See  Occupational  Safety  and  Health  Administration 

Land  Management  Bureau 

NOTICES 

Closure  of  public  lands: 

Oregon,  36712-36713 
Coal  leases,  exploration  licenses,  etc.; 

Oklahoma,  36713 
Environmental  statements;  notice  of  intent: 

Fruitland  Coalbed  Methane  Gas  Development.  CO; 
meetings,  36713 
Realty  actions;  sales,  leases,  etc.: 

Nevada,  36713-36714 
Recreation  management  restrictions,  etc.: 

Muddy  Mountain  Interpretive  Nature  Trail.  WY;  Irail  use 
restrictions,  36714-36715 
Survey  plat  filings: 

Oregon  and  Washington,  36715 

Management  and  Budget  Office 

See  Federal  Procurement  Policy  Office 

Merit  Systems  Protection  Board 

NOTICES 

Agency  information  collection  activities; 
Proposed  collection;  comment  request,  36728 
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National  Communications  System 

NOTICES 

Agf'ric  \  iiifunii.itinii  (  iillcctiim  ai  tivitics 

Prnpost'd  (  i)llt'(  tion,  (  niiuiifiit  ri'(iut'st.   U)7^'H- tt)724 

National  Institute  for  Literacy 

NOTICES 

Crants  and  (ooprralivc  .igrfciiuMits.  avadabilitv,  etc 
(jintt-nt  Dcvflopint'iit  F'artucrs  (Special  (".ollcctions), 

lti72H-.U)7:i:! 
Kfgiorial  'r('(:hiiiil(ii;v  ( .entt'rs  Pri)|»'(t,  ,U)7.r}- :ih74() 

National  Institute  of  Corrections 

NOTICES 

(Jrants  and  coopt'rativt'  agn't-nients.  avadabdity.  etc  : 
Critical  Issiit-s  in  Managing  Women  Offenders.  .1B724- 
:iB72fi 

National  Oceanic  and  AtmosptierIc  Administration 

RULES 

Fishery  conservation  and  rnanageinent: 

Caribbean.  Cailf.  and  South  Atlantic  fisheries — 

(nilf  of  M.>xico  reef  fish.  36ti4:»-:ifiH4t) 
Northeastern  United  States  fisheries — 
Black  sea  bass.  .Mib4B 
PROPOSED  RULES 
Fishery  conservation  and  management: 

Caribbean,  (iulf.  and  South  Atlantic  fisheries — 
Culf  of  Mexico  reef  fish.  3hti.=it)-:U)(iB() 
NOTICES 
Agency  information  c:ollecti()ii  ai  tivities: 

.Submission  for  OMH  review:  (omment  recjuest.   Itififi.S- 
JBfihH 
Fermits 

Endangered  and  threatened  spec  les:.  :)t)tihh-,Ui(i67 
Marine  mammals,  :U)(iH7 

National  Parl(  Service 

NOTICES 

Environmental  statc^ments.  availability,  etc: 

Lower  Sheenjek  Wild  and  Sc:eni(   Kiver.  .VK.  study  and 
legislative  environmental  imp.ict  statement.  3()71,t 

National  Science  Foundation 

NOTICES 

Agc^ncv  information  c  iillec  tion  ac  tivities 

Submission  for  OMB  review:  comment  recjuest.  ,tt)74() 
Meetings 

Advanc:cHl  .Networking  hifrastruc  ture  Kesearc  h  .Spec  lal 

Emphasis  I'anel.  ,1(i74() 
Elec:tric:al  and  (Communications  Systems  Spec  lal 

Emphasis  I'anel.  ,Uw4()-,<t)74  1 
Fublic:  Affairs  .\dvisor\-  (iroup.   0)74  1 

Navy  Department 

NOTICES 

Inventions,  CovcTiimtwit owned,  av.ulabilitv  tor  liccMismg. 
3hB7,'') 

Nuclear  Regulatory  Commission 

PROPOSED  RULES 

Plants  and  matt-rials,  physical  ()rotcH:tic)n: 

I'ower  reac:tc)r  phvsi':al  prottH:tion  regulations  re- 

evaluation:  radiological  sabotage  definition,  3bt)4'4- 
366S1 
ICulainaking  petitions: 

Nucleix  EnerRV  hMtitute.  36647-3n649 


NOTICES 

Applications,  heunnps.  determinations,  etc  : 
Quivira  Mining  Co.,  .'IB741 

Occupational  Safety  and  Health  Administration 

RULES 

State  plans:  development,  enforcement,  etc.: 

Postal  Service  coverage  issues.  Federal  enforcement  level 
c:hanges  in  various  .States.  36617-36630 

Patent  and  Trademark  Office 

RULES 

Trademark  Law  Treat\-  Implementation  Act; 
implementation,  correction,  36633 

Peace  Corps 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  36741- 
36742 

Personnel  Management  Office 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  36742- 
36743 
Pay  under  General  Schedule: 

Basic  and  locality  pay  for  certain  Federal  employees; 
adjustments,  36743-36744 

Postal  Service 

NOTICES 

Domestic:  Mail  Manual: 

Discounted  letters  (presorted/automation  rate  mail); 
quality  c:ontrol  reviews.  36744-36746 

Presidio  Trust 

NOTICES 

Environmental  statements;  notice  of  intent: 
Presidio  Theatre  Building  99;  rehabilitation  and 
expansion,  36746 

Public  Health  Service 

See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 

Railroad  Retirement  Board 

NOTICES 

.Agency  information  collection  activities: 

Proposed  collection;  comment  request.  36746-36747 
Supplemental  annuity  program;  determination  of  quarterly 
rate  of  (>xcise  tax,  36747 

Securities  and  Exchange  Commission 

RULES 

Securities: 

Revised  transfer  agent  form  and  related  rule.  36602- 
36615 
NOTICES 

Self-regulatory  organizations;  proposed  rule  changes: 
National  Asscjciation  of  Securities  Dealers.  Inc..  36747- 

36749 
National  Securities  Clearing  Corp.,  36749-36750 
Options  Clearing  C^orp..  36750-36751 

Small  Business  Administration 

NOTICES 

Disaster  loan  areas: 

Massachusetts  and  New  HaiapskirB.  367&1 
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Texas.  36751 
State  Department 

NOTICES 

Agency  information  collection  activities; 

Submission  for  OMB  review;  comment  request.  36751- 
36752 
Arms  Export  Control  Act: 

Export  licenses;  Congressional  notifications.  36752-36753 
Meetings: 
International  Telecommunication  Advisory  Committee, 
36753-36754 

Tennessee  Valley  Authority 

NOTICES 

Meetings: 
Regional  Resource  Stewardship  Council,  36754 

Transportation  Department 

See  Coast  Guard 

See  Federal  Aviation  Administration 

See  Federal  Highway  Administration 

RULES 

Smoking  aboard  aircraft,  36771-3b775 


Treasury  Departntent 

See  Internal  Revenue  Serv'ice 


Separate  Parts  In  This  Issue 

Part  II 

Department  of  Education,  36759-36765 

Part  III 

Office  of  Management  and  Budget,  36767-36770 

Part  IV 

Department  of  Transportation,  Federal  Aviation 
Administration,  36771-36780 
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and  notice  of  recently  enacted  public  laws. 
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DEPARTMENT  OF  AGRICULTURE 
Agricutturai  Marketing  Service 

7  CFR  Parts  27  and  28 
[Docket  No.  CN-00-001] 
RIN  0581-AB67 

Revision  of  Cotton  Classification 
Procedures  for  Determining  Upland 
Cotton  Color  Grade 

agency:  Agricultural  Marketing  Service, 

USD  A. 

ACTION:  Final  mle. 

summary:  The  Agricultural  Marketing 
Service  (AMS)  is  revising  the  procedure 
for  determining  the  official  color  grade 
for  Upland  cotton.  The  color  grade  for 
Upland  cotton  is  a  part  of  the  official 
classification  which  denotes  cotton  fiber 
quality  used  in  the  marketing  and 
manufacturing  of  cotton.  Previously,  the 
color  grade  was  determined  by  visual 
examination  and  comparison  to  the 
Official  Cotton  Standards  by  qualified 
cotton  classers.  The  revision  replaces 
the  classer's  color  determination  with 
the  instrument  color  measurement  made 
by  the  High  Volume  Instrument  (HVI) 
system  used  for  official  cotton 
classification  for  Upland  Cotton  since 
1991. 

EFFECTIVE  DATE:  July  1,  2000, 

FOR  FURTHER  INFORMATION  CONTACT:  Lee 

Clibum,  202-720-2145. 
SUPPLEMENTARY  INFORMATION:  A 
proposed  rule  detailing  the  revision  was 
published  in  the  Federal  Register  on 
March  1,  2000  (65  FR  10979),  A  30-day 
comment  period  was  provided  for 
interested  persons  to  respond  to  the 
proposed  rule.  No  comments  were 
received. 

This  final  rule  has  been  determined  to 
be  not  significant  for  purposes  of 
Executive  Order  12866,  therefore,  it  has 
not  been  reviewed  by  the  Office  of 
Management  and  Budget  (OMB), 


This  final  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform,  It  is  not  intended  to 
have  retroactive  effect.  This  rule  would 
not  preempt  any  state  or  local  laws, 
regulations,  or  policies  unless  they 
present  an  irreconcilable  conflict  with 
this  rule.  There  are  no  administrative 
procedures  which  must  be  exhausted 
prior  to  any  judicial  challenge  to  the 
provisions  of  this  rule. 

Regulatory  Flexibility  Act 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.),  AMS  has  considered 
the  economic  impact  of  this  action  on 
small  entities  and  has  determined  that 
its  implementation  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  businesses. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
businesses  subject  to  such  actions  in 
order  that  small  businesses  will  not  be 
disproportionately  burdened.  There  are 
an  estimated  35,150  cotton  growers, 
merchants,  and  textile  manufacturers  in 
the  U.S.  who  voluntarily  use  the  AMS 
cotton  classing  services  annually  under 
the  United  States  Cotton  Standards  Act, 
the  Cotton  Statistics  and  Estimates  Act, 
and  the  Cotton  Futures  Act.  The 
majority  of  these  entities  are  small 
businesses  under  the  criteria  established 
by  the  Small  Business  Administration 
(13  CFR  §  121,601),  The  change  in 
procedure  will  not  significantly  affect 
small  businesses  as  defined  in  the  RFA 
because: 

(1)  Classification  will  continue  to  be 
based  upon  the  Official  Standards  for 
Upland  Cotton  Color  Grade  established 
and  maintained  by  the  Department; 

(2)  The  High  Volume  Instrument  color 
measurement  has  been  a  part  of  the 
official  classification  record  since  1991. 
Implemantation  of  the  revision  for  all 
cotton  classification  will  not  affect 
competition  in  the  marketplace  or 
adversely  impact  on  cotton 
classification  fees;  and 

(3)  The  use  of  cotton  classification 
services  is  voluntary.  For  the  1999  crop, 
15,825,000  running  bales  were 
produced  by  growers,  and  virtually  all 
of  them  were  voluntarily  submitted  for 
USDA  classification.  Classification 
services  provided  for  merchants  and 
manufacturers  dining  the  same  period 
totaled  approximately  404,000  bales. 


Paperwork  Reduction  Act 

In  compliance  with  OMB  regulations 
(5  CFR  part  1320)  which  implement  the 
Paperwork  Reduction  Act  (PRA)  (44 
U.S.C.  3501  et  seq),  the  information 
collection  requirements  contained  in  the 
provisions  amended  by  this  final  rule 
have  been  previously  approved  by  OMB 
and  were  assigned  OMB  control  number 
0581-0009  under  the  Paperwork 
Reduction  Act  (44  U.S.C,  3501  et  seq). 

Background 

Pursuant  to  the  authority  contained  in 
the  United  States  Cotton  Standards  Act, 
the  Secretary  of  Agriculture  maintains 
official  cotton  standards  of  the  United 
States  and  provides  classification  and 
testing  services  to  cotton  producers, 
textile  manufacturers,  merchants,  and 
others  in  the  domestic  and  international 
cotton  industry.  The  standards  are  used 
for  the  classification  of  American 
upland  cotton  and  provide  a  basis  for 
the  determination  of  value  for 
commercial  purposes.  Classification 
services  provide  information  on  quality 
of  cotton.  The  National  Cotton  Council 
represents  the  interests  of  all  seven 
segments  of  the  U,S.  cotton  industry': 
growers,  ginners,  warehousers, 
merchants,  cooperatives,  manufacturers, 
and  t;ottonseed  oil  crushers. 

Need  for  Revisions 

High  Volume  Instrument 
classification  was  adopted  for  all  USDA 
classification  of  American  upland 
cotton  in  1991.  The  color  grade  is  a 
component  of  the  official  USDA 
classification.  Although  High  Volume 
Instrument  colormeter  readings  have 
been  reported  since  1991,  at  the  request 
of  the  industry',  USDA  continued  the 
procedure  of  determining  the  official 
color  grade  by  human  cotton  classers 
because  of  the  historical  importance  of 
color  in  determining  the  quality  of 
cotton.  With  the  passage  of  time, 
confidence  in  USDA  High  Volume 
Instrument  measurements  of  fiber 
quality  characteristics  for  classification 
of  cotton  grew  to  the  extent  that 
industry  representatives  requested  that 
High  Volume  Instrument  colormeter 
readings  be  used  for  the  official 
determination  of  mjor  grade, 

AMS  conducted  a  pilot  project  during 
the  1998  and  1999  cotton  classing 
seasons  to  implement  an  adjustment  to 
the  existing  High  Volume  Instrument 
color  measurement  so  that  it  would 
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more  closely  match  th«  Official  Cotton 
Standards  used  by  classers  for  official 
color  grade  determination.  Data  from  the 
project,  which  the  AMS  Cotton  Program 
conducted  in  cooperation  with  the 
National  Cotton  (Council's  Quality  Task 
Force,  showesd  that  the  HVI  color 
measurement  closely  matched  the 
Official  (;otton  (irade  Standards  for 
color  Results  from  the  1998  and  1999 
crops  showed  that  the  HVI  colormeter 
determines  Official  color  grades  as 
accurately  as  c:otton  classers  In 
December  of  1999.  the  National  Cotton 
Council  Quality  Task  Force 
recommended  that  AMS  replace  the 
cotton  classer  determination  with  the 
HVI  colormeter  determination  for  color 
grade.  AMS  will  now  use  the  HVI 
colormeter  determination  as  the  official 
component  of  classification  of  American 
Upland  cotton  for  color  grade. 

For  the  reasons  set  forth  above,  this 
proposal  amends  the  sections  in  Parts 
28— <r:otton  Classing.  Testing,  and 
Standards,  Subpart  A — Regulations 
Under  the  United  States  (^ottcm 
Standards  Act,  which  establish  the 
proc:edures  for  determining  official 
cotton  classification  based  on  the 
Official  Cotton  Grade  Standards.  Since; 
cotton  classification  services  under  the 
United  States  C^otton  Futures  Act  must 
conform  to  the  requirements  of  the 
t;otton  Standards  Act,  this  final  rule 
also  amends  the  sections  in  Part  27— 
Cotton  r;lassification  Under  Cotton 
Futures  Legislation  which  establish  the 
proc:edures  for  determining  cotton 
classification  for  cotton  submitted  for 
futures  certification. 

Accordingly,  under  Part  27,  in  '^27.2 
(n).  the  definition  of  the  term 
"classification"  is  revised  to  reflect  the 
changes  in  procedures  made  under  F'art 
28 

Also  under  ['art  27.  (?  27. .n  is  revi.sed 
to  reflect  the  deletion  of  the  requirement 
for  cotton  clas.sers  to  determine  color 
grade.  The  revised  heading  and  se<:tion 
reflect  the  changes  made  in  procedures 
for  determination  of  cotton  quality  in 
ac:i:ordance  with  tht;  official  standards 

In  Part  28,  t(  28  8  is  revised  to  reflect 
the  change  in  cotton  classific:ation 
procedures  which  replaces  classer 
visual  e.xaminalions  to  fix  color  with 
instrument  color  measurement  by  High 
Volume  Instruments.  Miscellaneous 
other  c:hanges  are  made  to  the  se<:tions 
to  better  reflect  current  procedures  in 
view  of  color  determination  (  hange  For 
example,  those  determinations  made  bv 
cotton  classers  or  by  authorized  (]otton 
Program  employees  will  be  specified 

Tnese  changes  will  be  inacle  effective 
on  July  1.  2000,  when  classification  of 
newly  harvested  2000  crop  cotton  will 
begin. 


List  of  Subfects 

7  CFH  Part  27 
(Commodity  Futures,  Cotton. 

7  CFH  Part  28 

Administrative  practice  and 
procedure.  Cotton,  Reporting  and 
retHjrdkeeping  requirements. 
Warehouses 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  parts  27  and  28  is 
revised  to  read  as  follows: 

PART  27— {AMENDED] 

1.  The  authority  citation  for  7  CFR 
part  27  continues  to  read  as  follows: 

Authority:  7  \    S.C.  1.5b.  7  C.S.C.  4736,  7 
I'SC   1622(g) 

2.  In  tt  27  2,  paragraph  (n)  is  revised 
to  read  as  follows: 

§27.2    Terms  defined. 

*  *  *  *  • 

(n)  (ilassification.  The  classification  of 
any  cotton  shall  be  determined  by  the 
quality  of  a  sample  in  accordance  with 
Official  Cotton  Standards  of  the  United 
States  for  the  color  grade  and  the  leaf 
grade  of  American  upland  cotton,  the 
length  of  staple,  and  fiber  property 
measurements  such  as  micronaire.  High 
Volume  Instruments  will  determine  all 
fiber  property  measurements  except  leaf 
grade  and  extraneous  matter.  High 
Volume  Instrument  colormeter 
measurements  will  be  used  for 
determining  the  official  color  grade. 
(Cotton  classers,  designated  as  such  by 
the  Director,  will  determine  the  official 
leaf  grade  and  extraneous  matter,  and 
authorized  Cotton  Program  employees 
will  determine  all  fiber  property 
measurements  using  High  Volume 
Instruments. 
«         *         *         *         * 

3.  Section  27.31  is  revised  to  read  as 
follows: 

§  27.31     Classification  of  Cotton. 

F<ir  the  purposes  (jf  subsection  15b  (f) 
of  the  Act.  classification  of  cotton  is  the 
determination  of  the  quality  of  a  sample 
in  accordance  with  the  Official  Cotton 
Standards  of  the  United  States  for  the 
lolor  grade  and  the  leaf  grade  of 
.Xmerican  upland  c:otton,  the  length  of 
staple,  and  fiber  property  measurements 
such  as  micronaire  High  Volume 
Instruments  will  determine  all  fiber 
property  measurements  except  leaf 
grade  and  extianeous  matter.  High 
Volume  Instrument  colormeter 
measurements  will  be  used  for 
determining  the  official  color  grade. 
Cotton  classers,  designated  as  such  by 
the  Director,  will  determine  the  official 
leaf  grade  and  extraneous  matter,  and 


authorized  Cotton  Program  employees 
will  determine  all  fiber  property 
measurements  using  High  Volume 
Instruments. 

PART  28— [AMENDED] 

1   The  authority  citation  for  7  CFR 
part  28.  Subpart  A  is  revised  to  read  as 
follows: 

Authority:  7  U.S.C  55  and  61 

2.  Section  28.8  is  revised  to  read  as 
follows: 

§  28.8    Classification  of  conon; 
determination. 

For  the  purposes  of  the  Act.  the 
classification  of  any  cotton  shall  be 
determined  by  the  quality  of  a  sample 
in  accordance  with  Official  Cotton 
Standards  of  the  United  States  for  the 
color  grade  and  the  leaf  grade  of 
American  upland  cotton,  the  length  of 
staple,  and  fiber  property  measurements 
such  as  micronaire.  High  Volume 
Instruments  will  determine  all  fiber 
property  measurements  except  leaf 
grade  and  extraneous  matter.  High 
Volume  Instrument  colormeter 
measurements  will  be  used  for 
determining  the  official  color  grade. 
Cotton  classers  will  determine  the 
official  leaf  grade  and  extraneous 
matter,  and  authorized  Cotton  Program 
employees  will  determine  all  fiber 
property  measurements  using  High 
Volume  Instruments.  The  classification 
record  of  a  classing  office  or  the  Quality 
Assurance  Unit  with  respect  to  any 
cotton  shall  be  deemed  to  be  the 
classification  record  of  the  Department. 

Dated:  luiif  ti.  2000. 
Kathleen  A.  Merrijjan. 

Administrutur.  AgnrultumI  Markfting 

Sen'icf. 

IFR  Du(    00-14fiq.1  Filfil  r>-8-00;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  28 

[Doclcet  No.  ChM)0-003] 
RIN  0581-AB82 

Grade  Standards  and  Classification  for 
American  Pima  Cotton 

AGENCY:  Agricultural  Marketing  Service, 

USD  A. 

action:  Final  rule. 


SUMMARY:  The  Agricultural  Marketing 
Service  (AMS)  is  revising  the  official 
standards  for  the  grade  of  American 
Pima  to  provide  for  the  separation  of 
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grade  into  its  chief  components  of  color 
and  leaf  This  cheuige  was  requested  by 
representatives  of  the  American  Pima 
industry.  Each  component  of  the 
composite  grade  will  stand  on  its  own 
so  that  its  effect  on  end  use  value  or 
processing  capability  can  be  fully  and 
separately  evaluated.  The  separation  of 
grade  into  color  and  leaf  will  require  a 
change  in  three  of  the  physical 
standards  for  American  Pima  cotton  as 
currently  maintained  by  USDA,  This 
change  will  enhance  the  Agency's 
ability  to  provide  useful  and  cost- 
etfective  classification,  standardization 
and  market  news  services  for  American 
Pima  cotton, 

EFFECTIVE  DATE:  June  11,  2001. 
FOR  FURTHER  INFORMATION  CONTACT:  Lee 
Clibum,  Cotton  Program,  AMS,  USDA, 
202-720-2145. 

SUPPLEMENTARY  INFORMATION:  A 
proposed  rule  detailing  the  revisions 
was  published  in  the  Federal  Register 
on  April  4,  2000  (FR  65  17609),  A  30- 
day  comment  period  was  provided  for 
interested  persons  to  respond  to  the 
proposed  rule.  Four  comments  were 
received  asking  for  modifications  to 
section  28.522,  explanatory  terms  of  the 
proposed  rule.  Three  comments,  from 
ginning  associations,  disagreed  that 
preparation  describes  the  roughness  or 
smoothness  with  which  cotton  is 
ginned.  They  argued  that  the  statement 
insinuates  that  "preparation"  is  a  result 
of  the  ginning  of  cotton,  and  that  cotton 
classification  can  measure  the 
nappiness  or  neppiness  of  cotton,  but 
cannot  determine  the  cause  of  that 
condition.  They  suggested  that  cultural 
practices  in  the  growing  of  cotton  as 
well  as  harvesting  of  cotton  can  also 
contribute  to  nappiness  or  neppiness. 
This  suggestion  has  merit.  Accordingly, 
the  definition  of  "preparation"  has  been 
rewritten  in  section  28.522  (a)  to  clarify 
that  it  describes  the  degree  of 
smoothness  or  roughness  of  the  ginned 
lint  (cotton)  without  addressing  any 
possible  cause.  The  fourth  comment, 
from  a  merchant  association,  suggested 
that  spindle  twist  be  included  on  the 
classification  record.  The  agency  agrees 
with  this  comment  and  has  rewritten 
section  28.522  (b),  to  add  spindle  twist 
and  preparation  as  explanatory  terms  to 
be  entered  on  the  classification  record. 

This  final  rule  has  been  determined  to 
be  not  significant  for  purposes  of 
Executive  Order  12866,  therefore,  it  has 
not  been  reviewed  by  the  Office  of 
Management  and  Budget  (OMB). 

This  final  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform,  It  is  not  intended  to 
have  retroactive  effect.  This  rule  would 
not  preempt  any  state  or  local  laws. 


regulations,  or  policies  unless  thev 
present  an  irreconcilable  conflict  with 
this  rule.  There  are  no  administrative 
procedures  which  must  be  exhausted 
prior  to  any  judicial  challenge  to  the 
provisions  of  this  rule. 

Regulatory  F'exibility  Act 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C  601  et  seq.]  AMS  has  considered 
the  economic  impact  of  this  action  on 
small  entities  and  has  determined  that 
its  implementation  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
businesses  subject  to  such  actions  in 
order  that  small  businesses  will  not  be 
disproportionately  burdened.  There  are 
an  estimated  1.000  growers  of  Pima 
cotton  in  the  U.S.  who  volvmtarily  use 
the  AMS  cotton  classing  services 
annually,  and  the  majority  of  these 
entities  are  small  businesses  under  the 
criteria  established  by  the  Small 
Business  Administration  (13  CFR 
121.201).  The  change  in  procedure  will 
not  significantly  affect  small  entities  as 
defined  in  the  RFA  because: 

(1)  Classification  will  continue  to  be 
based  upon  the  Official  Standards  for 
American  Pima  Cotton  established  and 
maintained  by  the  Department; 

(2)  The  change  in  official  American 
Pima  cotton  standards  will  be 
consistently  implemented  for  all 
American  Pima  cotton  classed  by 
USDA,  with  each  component,  color  and 
leaf,  standing  on  its  own  so  that  its 
effect  on  end  use  value  or  processing 
capability  can  be  fully  and  separately 
evaluated.  Therefore,  it  will  not 
adversely  affect  competition  in  the 
marketplace;  and 

(3)  The  use  of  cotton  classification 
services  is  volxmtary.  In  1999,  645,000 
bales  of  American  Pima  cotton  were 
produced — the  largest  Pima  crop  on 
record,  and  virtually  all  of  them  were 
submitted  by  growers  for  USDA 
classification.  Over  the  last  ten  years, 
U.S.  production  of  Pima  has  averaged 
440,000  bales  annually. 

Paperwork  Reduction  Act 

In  compliance  with  OMB  regulations 
(5  CFR  part  1320)  which  implement  the 
Paperwork  Reduction  Act  (PRA)  (44 
U.S.C,  3501  et  seq.),  the  information 
collection  requirements  contained  in  the 
provisions  to  be  amended  by  this  final 
rule  have  been  previously  approved  by 
OMB  and  were  assigned  OMB  control 
number  0581-0009  under  the 
Paperwork  Reduction  Act. 


Background 

Pursuant  to  the  authority  contained  in 
the  United  States  Cotton  Standards  Act 
(7  U.S.C.  51  et  seq.).  the  Secretar\-  of 
Agriculture  maintains  official  cotton 
standards  of  the  United  States  for  the 
grades  of  American  Pima  cotton.  These 
standards  are  used  for  the  classification 
of  American  Pima  cotton  and  provide  a 
basis  for  the  determination  of  value  for 
commercial  purposes.  American  Pima 
cotton  is  extra  long  staple  cotton — 1 '  <  to 
l^'/ib  inches — from  the  botanical  group 
Gossypium  barbadense,  and  it  accounts 
for  only  3-5  percent  of  the  total  U.S. 
cotton  crop  each  year. 

The  existing  official  cotton  standards 
for  the  grades  of  American  Pima  cotton 
are  listed  and  described  in  the 
regulation  at  7  CFR  28.501-28.507. 
There  are  six  physical  standards 
represented  by  practical  forms,  and  one 
descriptive  standard  for  which  practical 
forms  are  not  made.  The  descriptive 
standard  describes  cotton  which  is 
lower  in  grade  than  that  represented  by 
the  physical  standards. 

The  first  grade  standards  for 
American  Pima  (American  Egyptian) 
cotton  were  promulgated  by  USDA  in 
1918.  They  have  been  revised  several 
times  since,  mainly  because  of  changing 
varietal  characteristics  and  harvesting 
and  ginning  practices.  The  last  complete 
revision  of  the  standards  was  pubhshed 
in  the  Federal  Register  of  June  18,  1985 
(50  FR  25198),  and  became  effective  in 
1986, 

Pursuant  to  the  United  States  Cotton 
Standards  Act,  any  standard  change  or 
replacement  to  the  standards  shall 
become  effective  not  less  than  one  yeai 
after  the  date  promulgated.  It  is 
anticipated  that  the  changes  proposed  in 
this  docmnent,  if  adopted,  would  be 
implemented  to  coincide  with  the 
beginning  of  the  2001  crop  year. 

Need  for  Revisions 

The  curren*  classification  system  for 
American  Pima  combines  color  and  leaf 
and  some  extnmeous  matter  into  a 
composite  grade,  complicating  the 
individual  evaluation  of  the  two 
primary  components  of  color  and  leaf. 
Separation  of  the  composite  grade  into 
its  chief  components  of  color  and  leaf 
and  removal  of  any  extraneous  matter 
from  the  component  standards  will 
permit  each  quality  factor  to  be 
recognized  clearly  on  its  own,  and  its 
effect  on  end  use  value  or  processing 
capability  will  be  fully  and  separately 
evaluated.  Manufactiu-ers  will  be  able  to 
determine  the  utility  value  of  each 
component  and  any  premiums  and 
discounts.  American  Upland  cotton  has 
been  classified  by  separate  color  and 
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loaf  grades  sinct;  1993.  The  succti.s.s  of 
this  separation  for  Anu-rican  Upland 
cotton  prompted  the  repre.sentatives  of 
the  Americ:an  Pima  industry'  to  request 
this  change  in  the  standards  for 
American  Pima.  The  IKSDAs  ability  to 
provide  useful  and  cost-effective  cotton 
classification,  standardization,  and 
market  news  servic:es  will  be  enhanced 
by  this  change. 

Revisions  to  Standards 

The  existing  official  cotton  standards 
for  the  grades  of  American  Pima  cotton 
listed  and  described  in  the  regulations 
at  (7  CFR  28.501-28.507)  will  be 

revised. 

There  will  be  established  seven 
official  cotton  standards  for  color  grades 
of  American  Pima  cotton.  Of  these  seven 
standards,  six  will  be  physical  standards 
represented  by  practical  forms  and  one 
will  be  descriptive  for  the  lowest  qualify 
color  for  which  practical  forms  are  not 
made.  The  six  practical  forms  will  have 
the  same  color  ranges  as  currently 
maintained  in  the  t:orresponding 
physical  standards  for  the  grades  of 
.\merican  Pima  cotton  for  Grade  No.  1 , 
Grade  No.  2,  (kade  No. 3,  Grade  No.  4, 
Grade  No.  5,  and  Grade  No.  6  described 
at  7  GFR  28.501,  28.502,  28.503,  28.504, 
28.505,  and  28.506.  The  descriptive 
color  standard  for  which  practical  forms 
will  not  be  made  will  have  the  same 
color  as  currently  described  in  the 
standards  for  the  grade  of  American 
Pima  c:otton  for  (irade  No.  7  at  7  CFR 
28.507,  which  is  any  c:olor  inferior  to 
(irade  No.  ti. 

There  will  be  established  seven 
()ffic:ial  cotton  standards  for  leaf  grade  of 
American  Pima  cotton.  Of  these,  six  will 
be  physical  standards  represented  by 
practical  forms  and  one  will  be  a 
descriptive  standard  to  describe  the 
lowest  quality  cotton  for  which  practical 
forms  will  not  be  made  The  physical 
standards  for  leaf  grades  will  each  have 
the  same  leaf  content  ranges  as  currently 
maintained  in  the  corresponding 
physical  standards  for  the  grades  of 
Amt!rican  Pima  cotton  for  (Irade  No.  1, 
(irade  No.  2.  Cirade  No  3.  Grade  No  4. 
Cirade  No  5,  and  tirade  No.  fi  des(  ribed 
at  7  GFR  28.501,  28  502.  28  503,  28  504. 
28.505,  and  28  50ti  Grade  No.  7  is 
described  at  *j28  507,  and  no  physical 
standard  will  be  m.ide  for  it  bei  ause  it 
will  continue  to  include  all  raiig»'s  of 
leaf  content  inferior  to  (Irade  No.  tj  The 
standards  for  tirade  No.  4.  (Jrade  No  5, 
Grade  No.  fi.  and  (irade  No   7  will  also 
be  changed  to  remove  the  bark  now 
pr(rsent  in  those  stand.irds   .\ft('r 
removal  of  b.irk  from  the  standards,  the 
presence  of  bark,  which  is  extraneous 
matter,  will  be  noted  on  classification 
records  without  regard  to  the  grades 
assigned  as  any  other  extraneous  matter 


is  listed  under  the  current  standard. 
American  Pima  cotton  will  not  be 
reduced  in  grade  due  to  the  presence  of 
any  extraneous  matter  when  it  is  present 
in  any  grade. 

For  practical  considerations  the  color 
standards  and  the  leaf  standards  will  be 
represented  by  the  same  set  of  physical 
samples.  There  will  be  one  container  for 
Grade  No.  1  Color  and  Grade  No.  1  Leaf, 
one  container  for  Grade  No.  2  Color  and 
Grade  No.  2  Leaf,  one  container  for 
Grade  No.  3  Color  and  Grade  No.  3  Leaf, 
one  container  for  Grade  No.  4  Color  and 
Grade  No.  4  Leaf,  one  container  for 
Grade  No.  5  color  and  Grade  No.  5  Leaf, 
and  one  container  for  Grade  No.  6  Color 
and  Grade  No.  6  Leaf. 

The  definition  of  official  standards  in 
§  28.2  (p)  will  be  changed  to  reflect  the 
separation  of  color  and  leaf  grades  for 
American  Upland  and  American  Pima 
cotton. 

A  new  section.  «»  28.521,  will  be 
added  to  state  that  Color  Grade 
designation  shall  be  made 
independently  of  the  leaf  content,  and 
Leaf  Grade  designation  shall  be  made 
independently  of  the  color  content. 
.Section  28.522  will  be  added  for 
explanatory'  terms  that  include 
preparation  and  extraneous  matter. 

The  table  of  symbols  and  code 
numbers  used  in  lieu  of  cotton  grade 
names  in  7  CFR  28.525  will  be  revised 
to  reflect  these  changes. 

The  changes  in  this  document  will  be 
implemented  to  coincide  with  the 
beginning  of  the  2001  crop  year. 

List  of  Subjects  in  7  CFR  Part  28 

.•\dministrative  practice  and 
procedure,  Oitton,  (Cotton  samples, 
Tirades,  Market  news.  Reporting  and 
recordkeeping  requirements.  Standards, 
Staples.  Testing,  Warehouses. 

For  the  reasons  set  out  in  the 
preamble,  title  7  CFR  Part  28,  subpart  A 
tuid  C;.  is  amended  as  follows: 

PART  28— COTTON  CLASSING, 
TESTING,  AND  STANDARDS 

1.  The  authority  citation  for  7  CFR 
part  28.  Subpart  A  continues  to  read  as 
follows: 

Aulhorilv:  Sf(     t   M)  Slal   H2.  as  amt»nderl 

(7  r  S  (     ")■.)   M'l     111  -42  .Sliil    151M  (7  I' S.C 
fill 

2   In  t|  28  2.  paragraph  (p)  is  revi.sed 
In  rt'ad  as  follows: 

§28.2    Terms  dsfined. 

*  ft  «  •  « 

(p)  Official  Cotton  Standards.  Official 
Cotton  Standards  of  the  United  States 
for  the  color  grade  and  the  leaf  grad;;  of 
American  upland  cotton,  the  color  grade 
and  the  leaf  grade  uf  American  Pima 
cotton,  the  length  of  staple,  and  fiber 
property  measurements,  adopted  or 


established  pursuant  to  the  Act,  or  any 
change  or  replacement  thereof. 

***** 

3.  The  authority  citation  for  Part  28, 
Subpart  C — Standards.  Official  Cotton 
Standards  of  the  United  States  for  the 
Grade  of  American  Pima  Cotton,  will 
continue  to  read  as  follows: 

Authority:  .Set  lions  28.501  to  28. ."SO?  and 
28. .511  to  28.517  issued  under  .Se(  .  10,  42 
.Stat.  1519(7  IJ.S.C;.  fil).  Interpret  or  apply 
sec.  6,  42  .Stat.  1518,  as  amended,  sec.  4854, 
68A  Stat.  580:7  U.S.C.  56,  26  II.S.C.  4854. 

4.  The  undesignated  centerheading 
following  §  28.482  and  §§  28.501 
through  28.507  will  be  revised  to  read 
as  follows  (§§  28.508  through  28.510 
continue  to  be  reserved]: 

Official  Cotton  Standards  of  the  United 
States  for  the  Color  Grade  of  American 
Pima  Cotton 


28.501 
28.502 
28.503 
28.504 
28.505 
28.506 
28.507 
28.508 


Color 
Color 
Color 
Color 
Color 
Color 
Color 
-28.510 


Grade  No.  1. 
Grade  No.  2. 
Grade  No.  3. 
Grade  No.  4. 
Grade  No.  5. 
Grade  No.  6. 
Grade  No.  7. 
[Reserved] 


Official  Cotton  Standards  of  the  United 
States  for  the  Color  Grade  of  American 
Pima  Cotton 

§  28.501     Color  Grade  No.  1 . 

Color  grade  No.  1  shall  be  American 
Pima  cotton  which  in  color  is  within  the 
range  represented  by  a  set  of  samples  in 
the  custody  of  the  U.S.  Department  of 
Agriculture  in  a  container  marked 
'Original  Official  Clotton  Standards  of 
the  United  States.  American  Pima,  Color 
Grade  No.  1,  effective  July  1,  1986.  " 

§  28.502    Color  Grade  No.  2. 

Color  grade  No.  2  shall  be  American 
Pima  cotton  which  in  color  is  within  the 
range  represented  by  a  set  of  .samples  in 
the  custody  of  the  U.S.  Department  of 
■\griculture  in  a  container  marked 
"Original  Official  Cotton  Standards  of 
the  United  States,  American  Pima,  Color 
Grade  No  2.  effective  )uly  1,  1986." 

§  28.503    Color  Grade  No,  3. 

Color  grade  No.  3  shall  be  American 
Pima  cotton  which  in  color  is  within  the 
range  represented  by  a  set  of  samples  in 
the  custody  of  the  U.S.  Department  of 
Agriculture  in  a  container  marked 
"Original  Official  Cotton  Standards  of 
the  United  States,  American  Pima,  Color 
Grade  No.  3.  effective  July  1,  1986.  ■ 

§  28.504    Color  Grade  No.  4. 

Color  grade  No.  4  shall  be  American 
Pima  cotton  which  in  color  is  within  the 
range  represented  by  a  set  of  samples  in 


the  custody  of  the  U.S.  Department  of 
Agriculture  in  a  container  marked 
"Original  Official  Cotton  Standards  of 
the  United  States,  American  Pima,  Color 
Grade  No.  4,  effective  July  1,  1986." 

§28.505    Color  Grade  No.  5. 

Color  grade  No.  5  shall  be  American 
Pima  cotton  which  in  color  is  within  the 
range  represented  by  a  set  of  samples  in 
the  custody  of  the  U.S.  Department  of 
Agriculture  in  a  container  marked 
"Original  Official  Cotton  Standards  of 
the  United  States,  American  Pima,  Color 
Grade  No.  5,  effective  July  1, 1986." 

§28.506    Color  Grade  No.  6. 

Color  grade  No,  6  shall  be  American 
Pima  cotton  which  in  color  is  wdthin  the 
reuige  represented  by  a  set  of  samples  in 
the  custody  of  the  U.S.  Department  of 
Agriculture  in  a  container  marked 
"Original. Official  Cotton  Standards  of 
the  United  States,  American  Pima,  Color 
Grade  No.  6,  effective  July  1,  1986." 

§28.507    Color  Grade  No.  7. 

American  Pima  cptton  which  in  color 
is  inferior  to  Color  Grade  No.  6  shall  be 
designated  as  "Color  Grade  No.  7." 

5.  An  undesignated  centerheading 
following  §§  28.508—28.510  [Reserved] 
and  §§  28.511  through  28.517  would  be 
added  to  read  as  follows: 

Official  Cotton  Standards  of  the  United 
States  for  the  Leaf  Grade  of  American  Pima 
Cotton 


28.511 

Leaf  Grade  No. 

1. 

28.512 

Leaf  Grade  No. 

2. 

28.513 

Leaf  Grade  No. 

3. 

28.514 

Leaf  Grade  No. 

4. 

28.515 

Leaf  Grade  No. 

5. 

28.516 

Leaf  Grade  No. 

6. 

28.517 

Leaf  Grade  No. 

7. 

Official  Cotton  Standards  of  the  United 
States  for  the  Leaf  Grade  of  American 
Pima  Cotton 

§28.511     Laaf  Grade  No.  1. 

Lecif  grade  No.  1  shall  be  American 
Pima  cotton  which  in  leaf  is  within  the 
range  represented  by  a  set  of  samples  in 
the  custody  of  the  U.S.  Department  of 
Agriculture  in  a  container  marked 
"Original  Official  Cotton  Standards  of 
the  United  States,  American  Pima,  Leaf 
Grade  No,  1,  effective  July  1,  1986." 

§  28.51 2    Laaf  Grade  No.  2. 

Leaf  grade  No.  2  shall  be  American 
Pima  cotton  which  in  leaf  is  within  the 
range  represented  by  a  set  of  samples  in 
the  custody  of  the  U.S.  Department  of 
Agriculture  in  a  container  marked 
"Original  Official  Cotton  Standards  of 
the  United  States,  American  Pima,  Leaf 
Grade  No.  2.  effective  July  1, 1986." 


§  28.51 3    Leaf  Grade  No.  3. 

Leaf  grade  No.  3  shall  be  American 
Pima  cotton  which  in  leaf  is  within  the 
range  represented  by  a  set  of  samples  in 
the  custody  of  the  U.S.  Department  of 
Agricultiire  in  a  container  marked 
"Original  Official  Cotton  Standards  of 
the  United  States,  American  Pima,  Leaf 
Grade  No.  3,  effective  July  1,  1986." 

§28.514    Leaf  Grade  No.  4. 

Leaf  grade  No,  4  shall  be  American 
Pima  cotton  which  in  leaf  is  within  the 
range  represented  by  a  set  of  samples  in 
the  custody  of  the  U.S.  Department  of 
Agricultiire  in  a  container  marked 
"Original  Official  Cotton  Standards  of 
the  United  States,  American  Pima,  Leaf 
Grade  No.  4,  effective  July  1,  2001." 

§28.515    Laaf  Grade  No.  5. 

Leaf  grade  No.  5  shall  be  American 
Pima  cotton  which  in  leaf  is  within  the 
range  represented  by  a  set  of  samples  in 
the  custody  of  the  U.S.  Department  of 
Agriculture  in  a  container  marked 
"Original  Official  Cotton  Standards  of 
the  United  States,  American  Pima,  Leaf 
Grade  No.  5,  effective  July  1,  2001." 

§28.516    Leaf  Grade  No.  6. 

Leaf  grade  No.  6  shall  be  American 
Pima  cotton  which  in  leaf  is  within  the 
range  represented  by  a  set  of  samples  in 
the  custody  of  the  U.S,  Department  of 
Agriculture  in  a  container  marked 
"Original  Official  Cotton  Standards  of 
the  United  States,  American  Pima,  Leaf 
Grade  No.  6,  effective  July  1,  2001." 

§28.517    Leaf  Grade  No.  7. 

American  Pima  cotton  which  in  leaf 
is  inferior  to  Leaf  Grade  No.  6  shall  be 
designated  as  "Leaf  Grade  No,  7." 

6.  An  undesignated  centerheading 
following  §28.517  and  §§28.521  and 
28.522  would  be  added  to  read  as 
follows: 

Application  of  Standards  and 
Explanatory  Terms 

§  28.521    Application  of  color  and  leaf 
grade  standards. 

American  Pima  cotton  which  in  color 
is  within  the  range  of  the  color 
standards  established  in  this  part  shall 
be  designated  according  to  the  color 
standard  irrespective  of  the  leaf  content. 
American  Pima  cotton  which  in  leaf  is 
within  the  range  of  the  leaf  standards 
established  in  this  part  shall  be 
designated  according  to  the  leaf 
standard  irrespective  of  the  color 
content. 

§28.522    Explanatory  terms. 

(a)  The  term  preparation  is  used  to 
describe  the  degree  of  smoothness  or 


roughness  of  the  ginned  lint.  Normal 
preparation  for  any  color  grade  of 
American  Pima  cotton  for  which  there 
is  a  physical  color  standard  shall  be  that 
found  in  the  physical  color  standard.  If 
the  preparation  is  other  than  normal,  it 
shall  be  entered  on  the  classification 
record. 

(b)  Explanatory  terms  considered 
necessary  to  adequately  describe  the 
presence  of  preparation,  spindle  twist, 
and  extraneous  matter  such  as  bark, 
grass,  seed  coat  fragments,  oil.  etc.  in 
the  SEunple.  shall  be  part  of  the 
classification  record. 

7,  The  authority  citation  for  §28.525, 
woiUd  continue  to  read  as  follows: 

Authority:  Sec.  28.525  issued  under  Sec. 
10,  42  Stat.  1519  (U.S.C.  61).  Interpret  or 
apply  Sec  6,  42  Stat.  1518,  as  amended  (7 

U.S.C.  56), 

8.  In  §  28.525,  paragraph  (d)  would  be 
redesignated  as  paragraph  (e),  paragraph 
(c)  would  be  revised,  and  a  new 
paragraph  (d)  would  be  added  to  read  as 
foUows: 

§  28.525    Symbols  and  code  numbers. 


(c)  Symbols  and  Code  Numbers  for 
Color  Grades  of  American  Pima  Cotton. 


Full  grade  name 

Symbol 
Code 

!      No 

Color  Grade  No  1    

...    APC1 

01 

Color  Grade  No  2  

...    APC2 

02 

Color  Grade  No.  3  

ARCS 

03 

Color  Grade  No.  4  

APC4 

04 

Color  Grade  No.  5  

..      APC5 

05 

Color  Grade  No.  6  

.     AP  C6 

06 

Color  Grade  No.  7  

...     AP  C7     1 

07 

(d)  Syonbols  and  Code  Numbers  for 
Leaf  Grades  of  American  Pima  Cotton. 


Full  grade  name 


Symbol 
Code 


No. 


Leaf  Grade  No.  1  AP  LI  1 

Leaf  Grade  No.  2  AP  L2  2 

Leaf  Grade  No.  3  AP  L3  3 

Leaf  Grade  No  4  AP  L4  4 

Leaf  Grade  No.  5  AP  L5  5 

Leaf  Grade  No  6  AP  L6  6 

Leaf  Grade  No.  7  AP  L7  7 


Dated:  June  6.  2000. 
Kathleen  A,  Merrigan, 

Administrator.  Agricultural  Marketing 

Senice. 
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DEPARTME^f^  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  OO-ACE-9] 

Amendment  to  Class  E  Airspace; 
Orange  City,  lA;  Confirmation  of 
Effective  Date  and  Correction 

AGENCY:  Fnderal  Aviation 
Administration,  DOT. 
ACTION:  Direct  final  rule;  confirmation  of 
effective  date  and  correction. 


SUMMARY:  Thi.s  document  confirms  the 
effective  date  of  a  direct  final  rule  which 
revises  the  Class  E  airspace  at  Orange 
(;itv.  lA,  and  corrects  an  error  in  the 
airspace  designation  fi)r  Orange  Caty 
Municipal  Airport  as  published  in  the 
Federal  Register  April  18.  2000  {65  PR 
20723).  Airspace  Docket  No.  00-AC:E-9. 

DATES:  The  direct  final  rule  published  at 
65  PR  20723  is  effective  on  0901  UTC. 
August  10,  2000.  This  correi:tion  is 
efftK;tive  on  August  10.  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Randolph.  Air  Traffic  Division. 
Airspace  Branch.  ACE-520C.  DOT 
Regional  Headquarters  Building,  Federal 
Aviation  Administration,  901  Locust, 
Kansas  Citv,  MO  64106;  telephone: 
(816) 329-2525. 
SUPPLEMENTARY  INFORMATION: 

History 

On  April  18.  2000.  the  FAA  published 
in  the  Federal  Register  a  direct  final 
rule;  request  for  comments  which 
revises  the  Class  E  airspace  at  Orange 
Citv.  lA  (PR  Doc.  00-9548.  65  FR  20723, 
Airspace  Docket  No.  OO-ACE-9).  An 
error  was  subsequently  discovered  in 
the  airspace  designation  for  Orange  City 
Municipal  Airport.  This  action  corrects 
that  error.  After  careful  review  of  all 
available  information  related  to  the 
subje<;l  presented  above,  the  P'AA  has 
determined  that  air  safety  and  the 
public  interest  require  adoption  of  the 
rule.  The  PAA  has  determined  that  this 
correction  will  not  change  the  meaning 
of  the  action  nor  add  any  additional 
burden  on  the  public:  beyond  that 
already  published.  This  ai:tion  corrects 
the  error  in  the  airspace  designation  and 
confirms  the  effective  date  to  the  direct 
final  rule. 

The  PAA  uses  the  direct  final 
rulemaking  procedure  for  a  non- 
controversial  rule  where  the  FAA 
believes  that  there  will  be  no  adverse 
public  comment.  This  direct  final  rule 
advised  the  public  that  no  adverse 
Gonuiwnts  were  aDttct|Mled,  and  that 
unlets  a  writleB  adverse  commaat.  or  a 


written  notice  of  intent  to  submit  such 
an  adverse  comment,  were  received 
within  the  comment  period,  the 
regulation  would  become  effective  on 
August  10,  2000.  No  adverse  comments 
were  received,  and  thus  this  notice 
confirms  that  this  direct  final  rule  will 
become  effective  on  that  date. 

Correction  to  the  Direct  Final  Rule 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  airspace 
designation  for  Orange  County  Airport, 
as  published  in  the  Federal  Register  on 
April  18,  2000  (65  PR  20723),  FR  Doc. 
00-9548  is  corrected  as  follows: 

§71.1    [Corrected] 

ACE  lA  E5    Orange  City.  lA 
(Corrected) 

1 .  On  page  20724.  in  the  second 
column,  line  10  of  the  airspace 
designations,  correct  "north"  to  read 
"south". 

Issued  in  Kansas  City,  MO  on  May  24, 
200U 

Herman  |.  Lynns.  )r., 

MdiWfiiT.  Air  Traffic  Division.  Central  Rpginn. 
|FR  Dot:  00-14047  Filed  6-8-00;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Parts  240  and  249b 

[Release  No.  34-42892;  File  No.  S7-11-99] 

RIN  3235-AH44 

Revised  Transfer  Agent  Form  and 
Related  Rule 

agency:  Securities  and  Exchange 

Commission. 

ACTION:  Final  rule. 

summary:  The  Securities  and  Exchange 
Commission  is  adopting  amendments  to 
Rule  17Ac2-2  and  to  related  Form  TA- 
2  and  rescinding  Rule  17a-24  under  the 
vSecurities  Exchange  Act  of  1934.  The 
amendments  are  designed  to  clarify 
filing  requirements  and  instructions: 
eliminate  or  change  ambiguous  terms 
and  phrases;  delete  certain  redundant  or 
unnecessary  questions;  and  add 
questions  that  will  help  the  Commission 
to  more  effectively  monitor  the  transfer 
agent  industr>'. 

EFFECTIVE  DATE:  [uly  10.  2000. 
FOR  FURTHER  INFORMATION  CONTACT:  Jerry 
W.  Carpenter.  Assistant  Director,  Lori  R. 
Bucci.  Special  Counsel,  or  Michael  G. 
Rae.  Staff  Attorney,  at  202/942-4187, 
Office  of  Risk  Management  and  Control. 
Divisiua  of  Mariwt  Regulation. 


Securities  and  Exchange  Commission. 
Washington.  DC.  20549-1001. 
SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

A  Rule  \7Ac2-2  and  Form  TA-2 

In  1986.  the  Securities  and  Exchange 
Commission  (Commission)  adopted 
Rule  17Ac2-2  '  under  the  Securities 
Exchange  Act  of  1934  (Exchange  Act), 
which  requires  all  registered  transfer 
agents  to  file  an  annual  report  of  their 
business  activities  on  Form  TA-2.'  Rule 
1 7 Ac2-2  and  Form  TA-2  have  not  been 
revised  since  their  adoption. 

On  March  23.  1999,  as  part  of  the 
Commission's  continuing  efforts  to 
improve  and  simplify  rules  and  forms, 
the  Commission  proposed  for  comment 
amendments  to  Rule  1 7Ac2-2  and  Form 
TA-2. '  The  Commission  and  the  other 
appropriate  regulatory  agencies  (ARA) 
have  direct  oversight  responsibility  for 
transfer  agents,  and  there  is  no  self- 
regulatory  organization  for  transfer 
agents.*  The  receipt  by  ARAs  of  annual 
information  about  transfer  agent 
activities  is  therefore  an  essential 
component  of  their  oversight  of  transfer 
agents.  The  proposed  amendments  were 
intended  to  allow  the  Commission  to 
obtain  clearer  and  more  comprehensive 
information  from  transfer  agents  about 
their  activities. 

B.  Lost  Securityholders 

To  help  address  the  problem  of  lost 
securityholders,  on  October  1,  1997.  the 
Commission  adopted  Rules  17Ad-17 
and  17a-24."^  Rule  17Ad-17  requires 
transfer  agents  to  conduct  database 
searches  in  an  effort  to  locate  lost 
securityholders.  Rule  17a-24  requires 


'  17(:FR  240  17.\(2-2. 

'  Seiurilips  Exrhangp  ^rl  RfilHasp  No.  230t)4 
(March  27.  198b|.  51  FR  12124   Form  TA-2  is 
referenreii  in  17  CTR  249b  102 

'SeruritiHS  ExrhanRH  .^i  t  Release  No  41204 
(Man  h  23.  1999),  fi4  FR  15310  (March  31,  1999) 

*"ARA'   IS  (Jpfint'd  in  Section  3(a)(34|  of  Ihc 
.Secaritips  Fxchange  Act  of  1934.  15  ISC 
78c(a)(34l.  and  includes  the  Commission,  thp  Board 
of  (iovprnors  (jf  the  Fcdpral  Rpsprvp  Syslpm.  the 
Federal  11pp(jMt  Insiirani  p  (Corporation,  and  the 
()ffi(  p  of  the  Comptroller  of  thp  (Currency 

■•  Securities  FCxrhanRe  .Act  Release  No   391 7f> 
(Odoher  1.  1997).  62  FR  52229.  -Lost 
spi  uritvholder,"  as  defined  in  Rule  17Ad-17, 
means  a  sei  urityholder  (i)  to  whom  an  item  of 
corresp(mdpnce  that  was  sent  to  the  securityholder 
ht  the  address  contained  in  the  transfer  afijent's 
master  securityholder  file  has  been  returned  as 
undeliverable;  provided,  however,  that  if  such  item 
is  resent  vulhin  one  month  to  the  lost 
sncuritvholdpr.  thp  transfer  agent  may  deem  the 
securityholder  to  l)e  a  lost  securityholder  as  of  the 
day  the  re-sent  item  is  returned  as  undeliverable, 
and  (li)  tor  whom  the  transfer  agent  has  not 
rp<  eived  information  regarding  the  securityholder's 
new  address.  The  (^mmiscion  also  adopted 
Ainenilinenta  lo  Ruie  17Ail-7  incorpcirating  the  time 
p«rt<)(ki  for  retiaition  of  records  required  b\  R\ile 
l7Ad-17. 


transfer  agents  to  submit  on  Form  TA- 
2  aggregate  data  regarding  the  accounts 
of  lost  seciu"ityholders.^  The  purpose  of 
Rule  17a-24  is  to  gather  data  to  assess 
the  effectiveness  of  the  search 
requirements  of  Rule  1 7  Ad-1 7.  As  a 
result  of  its  continuing  review  of  the  lost 
seciu-ityholder  issue,  the  Commission  is 
reviewing  the  informadon  that  transfer 
agents  must  submit  to  help  the 
Conunission  assess  the  effectiveness  of 
the  search  requirements  of  Rule  1 7 Ad- 
1 7.  Therefore,  the  Commission  proposed 
to  require  transfer  agents  to  report  on 
Form  TA-2  specific  information  about 
the  results  of  the  required  database 
searches  for  lost  securityholders  and 
proposed  to  rescind  Rule  1 7a-24  and  its 
reporting  requirements. 

n.  Discussion 

The  Commission  received  1 2 
comment  letters  on  the  proposal,  most 
of  which  were  favorable.''  As  discussed 
below,  the  Commission  has  decided  to 
adopt  the  amendments  to  Rule  1 7Ac2- 
2  and  Form  TA-2  and  to  rescind  Rule 
1 7a-24  substantially  as  proposed  but 
with  certain  modifications  suggested  by 
the  commenters, 

A.  Rule  1 7Ac2-2 

1.  Elimination  of  Filing  Exception 

The  Commission  proposed  several 
modifications  to  Ride  17Ac2-2.  Rule 
1 7Ac2-2  currently  provides  that  a 


'Rule  17a-24  requires  registered  transfer  agents 
to  report  the  number  of  lost  securityholder  accounts 
as  of  June  30  of  each  year  and  the  percentage  of 
total  accounts  represented  by  such  lost 
securityholder  accounts.  These  figures  are  broken 
down  by  the  length  of  time  the  securityholder  was 
classified  as  lost:  one  year  or  less;  three  years  or 
less;  five  years  or  less;  or  more  than  five  years.  Rule 
1 7a-24  also  requires  that  transfer  agents  annually 
report  information  on  lost  securityholder  accounts 
that  were  remitted  to  state  unclaimed  property 
administrators. 

'  Letters  from  Lynette  M.  States.  Assistant 
Director.  Arizona  Department  of  Revenue  (May  14. 
1999);  Scott  Muirhead,  Vice  President,  Bankers 
Trust  (May  17,  1999);  Robert  E.  Smith,  President. 
CCorporate  Transfer  Agents  Association.  Inc.  (CTA) 
(July  29.  1999);  Charles  V.  Rossi.  President. 
EquiServe  (May  17,  1999);  Nancy  C.  Ashcom, 
Corporate  Secretary.  FirstEnergy  (May  14, 1999); 
Kathleen  C,  Joaquin,  Director — Transfer  Agency  & 
International  Operations,  Investment  Company 
Institute  (May  17. 1999);  Jessie  Baker,  President, 
National  Association  of  Unclaimed  Property 
Administrators  (NAUPA)  (May  17,  1999);  Thomas 
L.  Montrone,  President  and  Chief  Executive  Officer. 
Registrar  and  Transfer  Company  (RTC)  (May  5. 
1999):  Robert  Dietz,  President,  Securities  Transfer 
Association,  Inc.  (STA)  (May  17,  1999);  James  R. 
Alden,  Manager  and  Assistant  Secretary, 
Shareholder  Services  (April  27,  1999);  and  James  R. 
Alden,  Assistant  Secretary  and  Manager  of 
Shareholder  Services,  Southern  California  Edison 
(April  27.  1999).  The  comment  letters  and  a 
(Commission  staff  summary  of  the  comments  are 
contained  in  File  No.  S7-11-99  and  are  available 
for  inspection  in  the  Commission's  Public 
Reference  Section,  450  Fifth  .Street,  N  W  , 
Washington.  DC.  20549 


transfer  agent  that  engages  a  service 
company  to  perform  all  of  its  transfer 
and  processing  functions  is  not  required 
to  file  Form  TA-2,8  As  a  consequence, 
in  processing  Form  TA-2  filings,  the 
Commission's  staff  frequently  cannot 
determine  whether  a  transfer  agent  that 
did  not  file  Form  TA-2  is  properly 
using  the  exception  or  has  simply 
neglected  to  file.  To  address  this 
problem,  we  proposed  to  eliminate  the 
exception  and  to  require  a  transfer  agent 
that  engaged  a  service  company  to 
perform  all  of  its  transfer  and  processing 
fimctions  to  answer  four  questions  on 
Form  TA— 2  about  the  service  company 
relationship." 

Two  comment  letters  received  on  the 
elimination  of  the  filing  exception  were 
favorable.  1°  Three  commenters, 
however,  expressed  concern  that  asking 
for  informadon  other  than  the  service 
company's  name  was  redimdant,''  One 
commenter  argued  that  if  the  service 
company  and  the  transfer  agent  for 
which  it  acts  as  the  service  agent  both 
are  required  to  submit  data  about  the 
number  of  items  it  received  for  transfer, 
the  Commission  will  receive  duplicative 
information, '  2 

The  Commission  has  decided  that  in 
order  to  strike  a  balance  between 
obtaining  more  comprehensive 
information  from  transfer  agents  about 
their  activities  and  not  imposing 
unnecessary  burdens  on  transfer  agents 
that  outsource  all  of  their  transfer  agent 
functions,  the  Commission  is  adopting 
this  provision  with  several  changes. ^^ 
As  adopted,  transfer  agents  that  hire 
service  companies  to  perform  all  of  their 
transfer  agent  fimctions  will  not  be 
required  to  provide  the  number  of  items 
it  received  for  transfer  during  the 


»  "Named  transfer  agent"  is  defined  in  Rule 
1 7Ad-9(j)  as  the  registered  transfer  agent  that  is 
engaged  by  an  issuer  to  perform  transfer  agent 
functions  for  an  issue  of  securities  but  has  engaged 
a  service  company  to  perform  some  or  all  of  those 
functions.  17  CFR  240.17Ad-9()). 

"Service  company"  is  defined  in  Rule  17Ad-9(k) 
as  the  registered  transfer  agent  engaged  by  a  named 
transfer  agent  to  perform  transfer  agent  functions  for 
that  named  transfer  agent.  17  CFR  240.1 7Ad-9(k). 

^  As  proposed,  the  portion  of  Form  TA-2  such  a 
transfer  agent  would  be  required  to  complete  would 
provide  basic  information  such  as  the  transfer 
agent's  name,  its  use  of  a  service  company,  the 
name  of  its  ARA.  whether  it  filed  any  amendments 
to  its  registration,  and  the  number  of  items  it 
received  for  transfer  and  processing  during  the 
reporting  period. 

1"  Letters  from  CTTA  and  RTC. 

"  Letters  from  CTA,  EquiServe,  and  STA. 

'2  Letter  from  EquiServe. 

"Rule  17Ac2-2  requires  a  named  transfer  agent 
that  engages  a  service  company  to  perform  some  but 
not  all  of  its  transfer  and  processmg  functions  to  file 
a  Form  TA-2  and  to  enter  zero  for  those  questions 
that  relate  to  transfer  agent  activities  performed  by 
the  service  company  on  behalf  of  the  named 
transfer  agent.  These  requirements  would  not  be 
changed. 


reporting  period.  In  addition,  in  order  to 
obtain  the  most  current  and  complete 
information  regarding  a  transfer  agent's 
use  of  a  service  company,  the 
Commission  is  adopting  an  additional 
question  that  requires  the  transfer  agent 
to  state  whether  it  has  been  engaged  as 
a  service  company  dining  the  reporting 
period. 

2.  Reporting  Period 

Current  Rule  1 7Ac2-2  states  that 
every  registered  transfer  agent  shall  file 
an  annual  report  on  Form  TA-2  in 
accordance  with  the  instructions 
contained  therein  by  August  31  of  each 
calendar  year.  Most  of  the  data  reported 
on  the  pre-amended  Form  TA-2  is  as  of 
June  30,  but  some  of  the  data  reported 
is  as  of  December  31,  In  order  to  have 
a  uniform  annual  reporting  period,  the 
Commission  proposed  that  the  term 
"reporting  period"  mean  the  12  months 
ended  June  30  of  the  year  for  which  the 
form  was  filed.  The  June  30  date  wais 
chosen  to  avoid  increasing  the  year-end 
reporting  burden  on  transfer  agents. 

No  commenters  supported  June  30  as 
the  reporting  period.  Three  commenters 
suggested  that  it  made  more  sense  for 
Rule  1 7Ac2-2  to  require  that  data  be 
reported  on  Form  TA-2  as  of  the  end  of 
the  calendar  year,  or  December  31.'^  For 
example,  one  commenter  explained  that 
year-end  reporting  would  not  only 
"coincide  with  the  usual  corporate 
accounting  standards,  it  should  make 
the  information  more  accurate  and 
consistent  and  would  likely  lessen  the 
burden  of  creating  reports  from  mid- 
stream data."  ^^  This  commenter 
pointed  out  that  because  the  employees 
that  prepare  Form  TA-2  are  usually 
different  from  those  that  prepare  other 
general  corporate  reporting,  compiling 
data  for  Form  TA-2  reporting  at  year- 
end  woidd  not  create  significant 
additional  work.  In  response  to  these 
comments,  the  Commission  has 
modified  the  definition  of  the  reporting 
period  to  require  that,  beginning  with 
the  reporting  period  for  the  Year  2000, 
each  transfer  agent  registered  on 
December  31  must  file  a  report  on  Form 
TA-2  by  March  31  '^  covering  the  prior 
calendar  year. '^ 


'*  Letters  from  CTA.  FirstEnergy,  and  STA 

"  Letter  from  CTA 

'*  While  some  transfer  agents  have  said  they 
prefer  a  later  reporting  date  because  of  other  year- 
end  processing,  the  Commission  believes  that  a 
reporting  date  past  March  31  would  make  the  data 
less  useful. 

'"  As  a  transition  measure,  transfer  agents  next 
required  From  TA-2  filing  will  be  on  March  31, 
2001,  which  will  cover  their  activities  during 
calendar  Year  2000  This  will  eliminate  the  filing 
for  the  penod  ending  lune  30.  2000  (which  would 
have  been  due  on  August  31,  2000) 
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3.  ClarificatiDn  on  Filing  RiMquirements 

The  Commission  proposed  that  Rule 
17Ac2-2  b«  amtrnded  to  require  every 
transfer  agent  that  is  registered  on  lune 
30  to  file  Form  TA-2  by  August  31  of 
that  calendar  year.  The  Commission 
received  no  comment  letters  on  this 
provision  We  are  adopting  this 
provision  with  modiric;atitms  to  conform 
it  to  the  new  reporting  period.  As 
adopted,  Rule  17A(;2-2  states  that  every 
transfer  agent  registered  on  December  31 
must  fde  Form  TA-2.  Therefore,  a 
transfer  agent  that  withdraws  from 
registrati(jn  prior  to  December  31  is  not 
required  to  file  Form  TA-2  for  the 
portion  of  the  year  that  it  was  registered. 

4.  Items  Received  for  Transfer  and 
Processing 

Ciurrent  Rule  17Ac2-2  provides  that  a 
registered  transfer  agent  is  required  to 
complete  only  Items  1  through  4  of 
Form  TA-2  if  it:  Rec:eived  fewer  than 
500  items  for  transfer  and  fewer  than 
500  items  for  processing  in  the  six 
months  ending  lune  30  and  did  not 
maintain  master  se<:urityholder  files  for 
more  than  1.000  individual 
securityholder  accounts  as  of  |une  30. 
The  Commission  proposed  to  revise  this 
partial  exception  to  conform  if  to  the 
full  12  month  reporting  period  so  that 
it  applied  to  a  registered  transfer  agent 
thai  received  fewer  than  1,000  items  for 
transfer  and  fewer  than  1,000  items  for 
processing  in  the  12  months  ending 
June  30  of  the  year  for  which  the  form 
is  being  filed.'" 

No  commenters  objected  to  this 
change,  although  two  commenters  said 
that  "the  receipt  of  1,000  items  for 
processing  is  not  adequately  defined."  '" 
The  "processing"  term  refers  to  transfer 
agents  acting  as  a  ntgistrar.  However, 
today  transfer  agents  are  rarely  hired  to 
act  solely  as  a  registrar.  Therefore,  the 
rule  as  adopted  omits  the  reference  to 
processing  but  inc:ludes  the  other 
proposed  changes. 

B  Form  TA-2 

This  section  describes  major  proposed 
modifications  to  Form  TA-2,  tht! 
comments  received,  and  the  changes  we 
are  adtjpting. 

I.CUSIF  Number 

(Uirrently,  in  dettTmining  the  number 
of  investment  company  securities  for 
which  they  act  as  transfer  agents, 
transfer  agents  are  instructed  to  count 
each  prospectus  as  one  issue.  The 


Commission  proposed  that  transfer 
agents  count  investment  company 
securities  as  one  issue  per  CIJSIP 
number  rather  than  by  prospectuses.  We 
received  one  favorable  comment  on  this 
|)roposal,  and  are  adopting  the  change.-'" 

2  Amendments  to  Form  TA-1 

The  Commission  proposed  adding  a 
new  question  to  Form  TA-2  which 
would  ask  if  the  transfer  agent  had 
amended  Form  TA-1  as  required  by 
existing  transfer  agent  rules.  -'  The  new 
question  would  also  require  the  transfer 
agent  to  provide  an  explanation  if  it  had 
failed  to  file  a  required  amendment.  The 
C'ommission  received  no  comments 
regarding  this  provision  We  are 
adopting  this  provision  as  proposed. 

3  Direct  Purchase  and  Dividend 
Reinvestment  Plans 

Currently,  Form  TA-2  elicits 
information  regarding  dividend 
reinvestment  plans  for  which  a  transfer 
agent  provides  services.  The 
Commission  proposed  revising  Form 
rA-2  to  require  transfer  agents  to 
include  data  about  direct  purchase 
plans  as  well. 

The  Commission  ret;eived  five 
comments  on  this  oroposed  change.  One 
commenter  stated  'h  it  it  had  no 
objection  to  the  proposed  change  that 
would  require  transfer  agents  to  report 
separately  the  number  of  direct 
purc:hase  and  dividend  reinvestment 
plan  acxounts.--'  One  commenter  noted 
that  the  question  that  requests  the 
combined  total  of  the  number  of  direct 
purchase  and  dividend  reinvestment 
plan  accounts  can  be  interpreted  "to 
mean  the  number  of  accounts  in  issues 
that  have  open  enrollment  plans  or  the 
issues  that  have  optional  cash 
investment  features  included  with 
dividend  reinvestment  plans."  - '  The 
commenter  suggested  that  in  order  to 
clarify  what  information  is  requested, 
the  sec:tion  should  be  divided  into  two 
distinct  categories,  one  for  dividend 
reinvestment  plans  and  one  for  direct 
purchase  facilities. -•*  Three  commenters 


'"  .\s  |irn|)iis.'(l.  lli>'  iiLiU'T  SIS  iiriUtiiiiili'r  ,ii  i  niint 
I'lcmi'iil  (inl  111)1  1  hiiiii;c   In  inlilitiini.  ,is  pruposi'il. 
luw  Miluriii'  iniiisti^r  .i^i'iiIn  vvtirn  -ilill  rtrquiriiil  to 
(  iTiiplrli'  <i  [Mr!t<ii  KoriTi  T.A- 2. 

'■'UilUirs  frnin  RTt:  and  STA. 


"l.i'tt.T  frniii  ("TA 

■'  Iransft'r  .igfiils  rc'uist.Ti'i!  with  Itu'  t.ninmissinn 
art!  roquiri'il  liv  Ktili'  17Ai  2-1(l|  Iu  ameiul  Form 
TA-I  (ir  the  SKC  .Siippl.Miwnls  to  Fiirni  TA-1 
within  liO  (  alcnd.ir  diivs  fnlUuviiiK  thi'  ilnti'  .m 
whii  h  infiiriiiiiliuii  n-pnrti'il  th'Tcm  hm  ami' 
ina<  1  iirati'.  iiu  i>:iipli-l>-.  nr  inisli'.nlnii;    1  '  (  JK 
J4().  I7.Ai2-I(i )   I'f.iiTal  twnk  r.-i;ulaliirs  imKsl  ,ils,. 
reqiiirt"  thfir  rt>Kistranls  to  ain<-nil  th>'ir  ((irni  r-\- 
1  within  hO  I  alcnilar  class  fullnwiiiji  the  (l,it>-  on 
vvhii  h  tht'  ri'pi)rli'{|  inldrm.ili'Hi  Ihm  anic  inaii  urate. 
Iiiriimplplr.  or  iiusliMciiui;  (•  BKs  si'inl  nipirs  nf  iHp 
siilinultril  lil; r^  ;s  to  Ihi   (  iainnissic  rti  i  ii  lii'half  of 
llb'ir  ri-yistr. lilts 

-'■■  l.rttcr  (roiii  l.(|iii.Serve. 

■'l.t<tti>r  In. Ill  KTC; 

-*  Id   Vhf  ( (iiiinii'iitiT  sut^istt'il  that  thf 
cdtf^cirif-s  shinihl  mc:ludi'  luu^  deahii^  with 


essentially  stated  that  it  is  common  for 
a  dividend  reinvestment  plan  and  a 
direct  purchase  plan  to  be  the  same 
plan.  As  a  result,  there  is  no  need,  for 
recordkeeping  purposes,  to  segregate  a 
dividend  reinvestment  plan  from  a 
direct  purchase  plan.-"*  One  commenter 
also  highlighted  that  Direct  Registration 
System  (DRS)  -''  shares  are  also  not 
distinguished  from  plan  shares. •'^ 

In  response  to  the  commenters' 
concerns.  Form  TA-2  has  been  modified 
to  elicit  information  regarding  the 
number  of  issues  for  which  dividend 
rein\'estment  plan  and/or  direct 
purchase  plan  services  are  provided.  We 
are  requiring  that  transfer  agents 
provide  the  number  of  individual 
securityholder  dividend  reinvestment 
plan  and/or  direct  purchase  plan 
accounts.  In  addition.  Form  TA-2  has 
been  modified  to  elicit  information 
regarding  the  number  of  issues  for 
which  DRS  services  are  provided.  We 
are  also  requiring  that  transfer  agents 
provide  the  number  of  individual 
securityholder  DRS  accounts. 

4.  Securityholder  Accounts 

Currently,  Form  TA-2  requires 
transfer  agents  to  set  forth  the 
percentage  of  individual  securityholder 
accounts  they  maintain  broken  down 
into  six  categories:  corporate  equity 
securities,  corporate  debt  securities, 
investment  company  securities,  limited 
partnership  securities,  municipal  debt 
securities,  and  other  securities.  For 
clarification  purposes,  we  proposed  that 
the  category  of  investment  company 
securities  be  renamed  as  "open-end 
investment  company  securities."  In 
addition,  we  proposed  that  closed-end 
investment  company  securities  be 
included  in  the  corporate  equity 
category.  No  comments  were  received 
on  these  proposed  changes.  We  are 
adopting  these  changes  as  proposed. 


ilividi'nil  ri-irufsliin'iil  plans,  whether  "r  not  they 
haM'  an  nptiMii.il  cash  i  niilrihutiini  f'lr  (  urrfiil 
parlii  ipanls.  ,inri  a  sim  i huI  fur  issiit's  that  hasp  thi' 
iipen  availaliilitv'diri'i  I  piir'.hasc  fiiiuiinnalits 
Issups  in  th»'  later  (ati>giir\  iisnalh  havf  dnnirnd 
rpinvi'stmi'iit  and  nptmnal  i  asti  fiMliiri's  for 
parlK  ipaiits  Thf  i  nmnvnliT  fiirthi'r  roi  nmmfnded 
that  thf  ((iii'stKins  (ui  dividi'iid  r<'invfstm*'nl  plans 
should  mi  liidf  inK  thosf  plans  that  art'  not  listiui 
iindrr  th>'  dirci  t  pure  hase  rt-sponsfs 

■    l.i'tlcrs  froin  (.'.T.\.  KirslKm-rxs .  and  .ST.^ 
'■    DiriM  t  Ri^yistraliun  .Ssslfin  '  iiicans  tlic  svstfin. 
as  .idininisti'ri'd  hv  Thi'  Dfposilork  Trust  (■.onipans. 
that  allows  insi'stors  to  hold  their  stH  uritips  in 
clef  Ironii  hook-t-nirs  from  diretllv  on  thr  books  of 
the  issuer  or  its  transfer  agent.  .Sf«  uritips  Kxi.haiiKe 
Aa  Release  No   .)79:n  (Novemher  7.  1996).  bl  VK 
.SHhOO  DR.S  sei  lints  holdings  are  xrowing. 
Ciirrenth  ,  1 1  transfer  agents  sersiie  292  DRS 
eligilile  issues 
-' '  Letter  from  CTTA. 
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5.  Securities  Record  Differences  Upon 
Change  of  Transfer  Agents 

Form  TA-2  requires  transfer  agents  to 
provide  information  about  the  number 
and  aggregate  market  value  of  (1) 
securities  record  differences  that  the 
current  transfer  agent  received  as  an  out 
of  balance  issue  from  the  prior  transfer 
agent  and  (2)  securities  record 
differences  resulting  from  the  current 
transfer  agent.^"  The  Commission 
proposed  requiring  transfer  agents  to 
report  the  number  and  aggregate  market 
value  of  securities  aged  record 
differences  with  no  detail  as  to  whether 
the  securities  differences  occurred 
before  or  after  the  change  in  transfer 
agents.  Several  commenters  expressed 
concern  that  the  Commission  would  not 
be  able  to  differentiate  between 
differences  for  which  the  current  agent 
is  or  may  be  responsible  versus  those 
created  by  a  former  agent. ^'^  In  light  of 
these  comments,  we  have  determined 
not  to  adopt  the  proposed  change, 

6.  Buy-Ins  and  Turnaround  Time 

We  proposed  to  add  two  sections 
dealing  with  buy-ins  and  turnaround 
time  to  Form  TA-2.  The  first  section 
would  require  the  number  of  quarterly 
reports  of  aged  record  differences  that 
were  filed  and  that  should  have  been 
filed  by  the  registrant  with  its  ARA 
during  the  reporting  period  pursuant  to 
Rule  17Ad-ll (c)(2). ■*"  These  reports 
contain  information  such  as  the  size  and 
dollar  value  of  the  record  difference,  the 
reason  for  the  record  difference,  and  the 
size  and  dollar  value  of  any  buy-ins 
executed  to  remedy  the  record 
difference.  The  second  section  would 
require  transfer  agents  to  report  the 
number  of  months  during  the  reporting 
period  in  which  the  registrant  was  not 
in  compliance  with  the  specified 
turnaround  time  for  routine  items 


-'"■■Record  differeni.e. '■  as  defined  in  Rule  I'.^d- 
9(g).  occurs  when  either  ID  the  total  number  of 
shares  or  total  principal  dollar  amount  of  securities 
in  the  master  securityholder  IHt'  does  not  pc)ual  the 
number  of  shares  or  principal  dollar  amount  in  the 
(  onlrol  hook,  or  (2|  the  security  transferred  or 
redeemed  r  ontains  certiricate  detail  different  from 
the  certificate  detail  currently  on  the  master 
se(  urityholder  file,  which  difference  cannot  be 
immediately  resoUed 

■"'Letters  from  Lqui.Serse,  KTO.  and  ST.\. 

"'17(:FR  240  17Ad-ll(i  )(2).  Generally.  Rule 
17.\d-l  l(r)(2)  requires  a  transfer  agent  to  file  a 
report  at  the  end  of  each  quarter  during  which  it 
has  an  aged  record  difference  (j  e  ,  where  the 
number  of  shares  on  the  sei  urityholder  Tile  does  not 
e()ual  the  number  of  shares  authorized  and  issued 
bs  the  issuer).  A  bus -in  is  required  sshen  a 
registered  transfer  agent  oyerissues  shares.  The 
registered  transfer  agent  within  60  days  of  the 
discosery  of  sue  h  ovenssuance  buys-in  securities 
equal  to  the  numtier  of  shares  in  the  ca.se  of  equity 
securities  or  equal  to  the  print  ipal  dollar  amount 
in  the  (ase  of  debt  securities    17  CKK  240.17.^d- 


pursuant  to  Rule  17Ad-2.3i  This  section 
also  would  require  transfer  agents  to 
report  the  number  of  written  notices  the 
transfer  agent  filed  and  should  have 
filed  during  the  reporting  period 
documenting  its  noncompliance  with 
turnaround  time  for  routine  items 
pursuant  to  Rule  17Ad-2.  Lastly,  the 
proposed  section  would  require  transfer 
agents  to  respond  to  the  same  questions 
with  respect  to  compliance  with 
turnaround  times  for  when  the  transfer 
agent  acted  as  an  outside  registrar. 

Three  commenters  argued  that  the 
proposed  sections  regarding  buy-ins  and 
turnaround  time  seemed  unnecessary 
and  redundant,  as  the  Commission  or 
other  appropriate  regulatory  agencies 
have  received  and  should  know  the 
number  of  reports  made  to  it  by  a 
transfer  agent.  ^-^  One  commenter, 
however,  stated  that  the  additional 
information  requested  regarding  transfer 
turnarounds  is  relevant  and  easy  to 
report. *'* 

While  these  proposals  will  elicit 
information  regarding  buy-ins  and 
turnaround  time  that  are  required  to  be 
reported  to  the  Cgmmission  or  to  other 
appropriate  regulatory  agencies,  the 
Commission  believes  that  it  will  be 
helpful  to  both  issuers  and  the 
Commission  to  have  this  self-reported 
information  included  on  the  annual 
summary  report,  Form  TA-2.  These 
reporting  elements  will  assist  the  ARAs 
in  fulfilling  their  oversight 
responsibilities  for  transfer  agents.  The 
annual  report  would  provide  a  better 
picture  of  patterns  of  a  transfer  agent's 
activity,  and  also  would  alert  the  ARA 
to  instances  where  a  transfer  agent 
failed  to  file  required  reports.  We  are 
adopting  these  sections  as  proposed 
with  one  change.  Consistent  with  the 
other  changes  to  the  proposal  regarding 
registrar  activities,  we  are  not  adopting 
the  proposal  pertaining  to  compliance 
with  turnaround  time  by  a  transfer  agent 
that  acted  as  an  outside  registrar. 

7.  Technical  Changes 

The  proposal  also  included  numerous 
technical  and  conforming  changes.  For 
example,  we  proposed:  changing  the 
format  of  the  box  at  the  top  of  Form  TA- 
2  that  reflects  the  reporting  period; 
adding  definitions;  requesting  that  the 
actual  amounts  be  reported  instead  of 
abbreviated  amounts;  eliminating  the 
collection  of  information  about  transfer 
agent  custodian  (TAC)  arrangements;  *^ 


"  Turnaround  times  for  routine  items  are  set  forth 
in  Rule  17Ad-2   17  CFR  240.17Ad-2 

'-  Letters^ from  EquLSerse.  RT(;.  and  ST.^. 

" '  LettiT  from  Bankers  Trust 

'••T.^C  arrangements,  which  are  more  commonis 
referred  to  as  last  automated  securitit^s  transfer 


and  eliminating  requests  for  certain 
percentages  and  figures.  We  received 
two  comments  supporting  the  changes 
to  these  provisions.  *^  No  negative 
comments  regarding  these  provisions 
were  received.  We  are  adopting  these 
modifications  as  proposed. 

C.  Rule  1 7a-24 

Rule  17a-24  requires  registered 
transfer  agents  to  report  the  aggregate 
number  of  lost  securityholder  accounts 
as  of  June  30  of  each  year  and  the 
percentage  of  total  accounts  represented 
by  such  lost  securityholder  accounts. 
These  figures  currently  must  be  reported 
for  lost  securityholder  accounts 
outstanding  for:  one  year  or  less,  three 
years  or  less,  five  years  or  less,  or  more 
than  five  years.  Rule  17Ad-17  requires 
transfer  agents  to  conduct  periodic 
searches  of  databases  to  obtain  current 
addresses  for  lost  securityholders.  We 
adopted  Rule  17a-24  to  obtain 
information  on  aged  lost  securityholder 
accounts  in  order  to  assess  the 
effectiveness  of  searches.  Rule  17a-24 
also  requires  information  on  lost 
securityholder  accounts  that  were 
escheated  to  state  unclaimed  property 
administrators.  Frequently,  transfer 
agent  representatives  ha%'e  told  our  staff 
that  they  have  difficulty  compiling 
information  on  the  aging  of  lost 
securityholder  accounts. 

In  the  proposal,  we  intended  to  refine 
transfer  agents'  reporting  requirements 
so  that  the  reported  information  would 
give  a  better  indication  of  the 
effectiveness  of  the  database  searches 
and  be  less  burdensome  to  compile.  We 
proposed  that:  (1)  Transfer  agents  be 
required  to  report  on  Form  TA-2  the 
number  of  lost  securityholder  accounts 
for  which  a  first  and  a  second  database 
search  has  been  conducted,  and  the 
number  of  lost  securityholder  accounts 
for  which  a  correct  address  has  been 
obtained  as  a  result  of  each  of  these 
searches;  (2)  transfer  agents  continue,  as 
required  by  Rule  17a-24.  to  report  on 
Form  TA-2  the  current  number  of  lost 
securityholder  accounts  and  the  number 
of  lost  securityholder  accounts  that  were 
remitted  to  the  states  during  the  last 
year;  (3)  the  remaining  information  [i.e.. 
aging  of  lost  .securityholder  accounts) 
would  no  longer  be  required  to  be 
reported;  and  (4)  Rule  17a-24  would  be 
rescinded. 

Several  commenters  stated  that  the 
proposed  reporting  requirements  would 
not  be  easier  to  comply  with  than  the 
current  reporting  requirements.  Most  of 
the  commenters  pointed  out  that,  while 


(K.AST)  arrangements,  exist  betsseen  large  transfer 
agents  and  The  IJepusitors  Lrusl  Company. 
' '  Letters  from  (.T.^  and  Banker  1  rust 
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they  can  determine  the  number  of 
different  addresses  generated  by 
database  searches  for  lost  securityholder 
accounts,  it  is  virtually  impossible  to 
determine  the  number  of  lost 
securityholder  accounts  for  which  a 
correct  address  has  been  obtained 
during  any  specific  database  search. '" 
For  example,  address  changes  are 
received  from  account  holders 
continuously  without  the  transfer  agent 
knowing  the  cause  or  the  source  of  the 
change.  Therefore,  transfer  agents  would 
have  to  manually  research  every  address 
received  from  an  account  holder  in 
order  to  determine  if  the  address  change 
resulted  from  the  transfer  agent's  actions 
following  a  database  search  or  from 
some  other  cause. 

A  few  commenters  expressed  concern 
that  the  proposed  requirement  that 
transfer  agents  report  the  number  of  lost 
securityholder  accounts  that  have  been 
remitted  to  the  states  needs  to  be 
clarified  as  to  whether  the  Commission 
wanted  information  on  remittance  of 
funds  or  securities.  '^  These  commenters 
also  pointed  out  that  with  respect  to 
state  escheatment  laws  some  transfer 
agents  do  not  distinguish  between  lost 
and  dormant  accounts. 

Two  commenters  also  essentially 
argued  that  the  Commission  should 
prohibit  a  transfer  agent  fi'om  using  any 
service  that  results  in  the  lost 
securityholders  not  receiving  the  full 
value  of  their  property.  J"  These 
commenters  believe  that  often  the 
securityholder  becomes  lost  as  a  result 
of  poor  recordkeeping  on  the  transfer 
agent's  books  rather  than  the  neglect  of 
the  owner.  The  commenters  further 
suggested  that  to  the  extent  that  search 
firms  are  used,  the  requirements  of  fee 
limits  and  full  disclosure  to  the 
securityholder  would  be  reasonable. 

In  response  to  the  comments,  we  are 
simplifying  the  reporting  requirements 
As  adopted,  transfer  agents  will  be 
required  to  provide  the  date  of  each 
database  search  for  lost  securityholders 
during  the  ref)orting  period,  the  number 
of  lost  securityholder  accounts 
submitted  for  each  database  search,  and 
the  number  of  lost  securityholder 
accounts  for  which  a  different  address 
was  obtained  as  a  result  of  each 


'"  L«lt«r»  from  Bankflrs  Tru-sr,  (TA.  EquiServe. 
RTt;.  .Shrtrnholilnr  .Sarvicos,  Soiilhcni  C^lifciriiiH 
Kiiison.  Hiiil  STA 

''  Ult.fr-.  frnni  (TA.  KTC.  dn<l  STA 
'"  Luttcrs  friim  .Anznnd  DepHrtiiieiit  of  Rttvpiiui' 
diid  N.M'PA   17.^<^-17  providfs  iii  (ifrtmenl  prfrt 
tli,il  »'V4'rv  ri"<;i)rilkn«pi[in  Iransffr  dxriil  whnst- 
nirtsti-r  SCI  iiril\h(ilili!r  filf  inc  Kidns  .i<  c  minis  nf  Icisi 
si'i  iiritvhiiliiiTs  sli.ill  i^xiTi  isi-  reiisiiiiiihU'  (arc  In 
Hsi  I'rtaiii  sue  h  Idsl  s«<iiril\ holders  >  urrciii 
iiddrHsst'S   V.iuh  rcf  <)r<lk»*i*pinK  Transfer  a^pnt  shall 
I  iindlK  t  Iwd  daliilxisH  sean  hrs  withmit  i  harf;»  In  a 
lust  soiurilvhulder 


database  search.  Transfer  agents  will 
continue  to  report  on  Form  TA-2  the 
number  of  lost  securityholder  accounts 
that  were  remitted  to  the  states  during 
the  reporting  period,  but  will  not  be 
required  to  report  aging  of  lost 
securityholder  accounts.  For  purposes 
of  clarification,  transfer  agents  should 
only  report  those  accounts  held  by 
securityholders  that  are  defined  as  lost 
by  Rule  17Ad-17  ^«  and  should  only 
report  those  accounts  where  the 
underlying  securities  have  been 
remitted  to  the  states.  These  reporting 
requirements  should  provide  the 
Commission  with  useful  information 
about  the  number  of  lost  securityholders 
and  the  efficiency  of  the  searches,  but 
should  not  be  burdensome  for  transfer 
agents  to  implement. 

ni.  Paperwork  Reduction  Act 

Certain  provisions  of  the  amendments 
to  Rule  17Ac2-2  and  Form  TA-2 
contain  "collection  of  information" 
requirements  within  the  meaning  of  the 
Paperwork  Reduction  Act  of  1995,*"  and 
the  Commission  has  submitted  them  to 
the  Office  of  Management  and  Budget 
for  review  in  accordance  with  44  U.S.C. 
3507(d}  and  5  CFR  1320.11.  The 
Commission  notes  that  it  is  rescinding 
Rule  17a— 24.  However,  the  Commission 
is  keeping  two  questions  generated  by 
Rule  17a-24  on  Form  TA-2  and  is 
adding  a  question  to  Form  TA-2  about 
the  results  of  the  required  database 
searches  for  lost  securityholders.  The 
title  for  the  collection  of  information  is: 
"Transfer  Agents  Annual  Report  17  CFR 
240.1 7Ac2-2.  Form  TA-2,  "  The  OMB 
control  number  for  the  collection  of 
information  is  3235-0337. 

In  the  proposing  release,  the 
Commission  requested  comment  on  the 
proposed  collections  of  information.  No 
conunents  were  received  that  addressed 
the  FRA  submission.  In  the  proposing 
release,  the  Commission  based  its 
estimates  of  the  collection  of 
information  on  statistics  gathered  from 
1998.  Because  transfer  agent  statistics 
gained  from  various  filings  are  now 
available  for  the  year  1999,  the 
(Commission  has  revised  the  figures  it 
used  in  the  proposing  release  to  update 
the  collections  of  information  required 
under  the  rules,  as  discussed  below. 

Under  the  amendments,  Rule  17Ac2- 
2  requires  the  collection  of  additional 
information  on  amended  Form  TA-2. 
First,  the  amendments  eliminate  the 
filing  flxception  for  named  transfer 
agents  and  require  every  named  transfer 
agent  using  a  service  company  for  all  of 
its  transfer  agent  functions  to  complete 


only  the  first  three  questions  (which 
request  only  simple  information)  and 
the  signature  section  of  Form  TA-2. 
Second,  registered  transfer  agents  that 
meet  the  criteria  based  on  volume  of 
transfer  business  and  number  of 
shareholder  accounts  are  required  to 
answer  Questions  1  through  5,11,  and 
the  signatiu^  section  of  Form  TA-2. 
Finally,  registered  transfer  agents  that 
file  a  complete  Form  TA-2  are  required 
to  respond  to  new  questions  regarding 
the  use  of  service  companies, 
amendments  to  Form  "TA-l .  direct 
purchase  and  dividend  reinvestment 
plan  accounts,  buy-ins.  DRS.  lost 
securityholders,  and  turnaround  time 
for  routine  items. 

The  Commission  uses  the  information 
on  Form  TA-2  to  monitor  the  annual 
business  activities  of  registered  transfer 
agents.  The  proposed  collection  of 
information  under  amended  Rule 
17Ac2-2  and  Form  TA-2  is  intended  to 
facilitate  greater  accuracy  of  transfer 
agents'  records.  Furthermore,  the 
information  elicited  from  the  additional 
questions  regarding  lost  securityholder 
accounts  should  help  the  Commission 
to  assess  the  effectiveness  of  the  search 
requirements  of  Rule  1 7Ad-l  7  and  the 
scope  of  the  lost  securityholder 
problem. 

The  collection  of  information  required 
by  the  amendments  to  Rule  17Ac2-2 
and  Form  TA-2  should  not  result  in  any 
new  significant  burden  to  transfer 
agents.  All  information  required  by 
Form  TA-2  is  available  in  the  internal 
files  of  the  transfer  agents  and  a  large 
portion  of  the  information  is  already 
required  to  be  calculated  or  maintained 
by  existing  Commission  transfer  agent 
rules. 

The  amount  of  time  needed  to  comply 
with  the  requirements  of  amended  Rule 
17Ac2-2  and  Form  TA-2  will  vary. 
There  are  approximately  1 ,093 
registered  transfer  agents.*'  From  this 
total  number,  approximately  270 
registrants  will  be  required  to  complete 
only  Questions  1  through  3  and  the 
signatiue  section  of  amended  Form  1 A- 
2,  which  the  Commission  estimates  will 
take  each  registrant  about  30  minutes, 
for  a  total  of  135  hours  (270  x  .5  hours). 
Approximately  371  registrants  will  be 
required  to  answer  Questions  1  through 
5.  11,  and  the  signature  section,  which 
the  Commission  estimates  will  take 
about  1  hour  and  30  minutes,  for  a  total 
of  557  hours  (371  x  1.5  hours).  The 
remaining  registrants,  approximately 
452,  will  be  required  to  complete  the 
entire  Form  TA-2 ,  which  the 
Commission  estimates  will  take  about  6 


'"  Supm.  niilH  4 

•"44  ll.SX:   J501  rf  .v«v 


*'  Since  the  proposing  release,  the  total  number 
uf  registered  transfer  agents  has  decreased. 
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hours,  for  a  total  of  2,712  hours  (452  x 
6  hours).  The  Commission  estimates 
that  the  total  burden  will  be  3,404  hours 
(135  +  557  +  2712).''2 

The  collection  of  information 
pursuant  to  the  amendments  to  Form 
TA-2  and  Rule  17Ac2-2  does  not 
contain  any  additional  burdensome 
recordkeeping  requirements.  Providing 
the  information  will  be  mandator}'. 
Responses  to  the  collection  of 
information  will  not  be  kept 
confidential.  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  it  displays  a 
currently  valid  Office  of  Management 
and  Budget  control  number. 

IV.  Costs  and  Benefits  of  the  Proposed 
Amendments 

The  Commission  believes  that 
significant  benefits  will  result  from  the 
amendments  to  Rule  17Ac2-2  and  Form 
TA-2  and  the  rescission  of  Rule  17a-24. 
To  assist  the  Commission  in  its 
evaluation  of  the  costs  and  benefits  that 
may  result  from  the  new  rules, 
commenters  were  requested  to  provide 
analysis  and  data,  if  possible,  relating  to 
costs  and  benefits  associated  with  the 
proposed  rule  changes.  In  particular,  the 
Commission  requested  comment  on  the 
potential  costs  for  any  necessary 
modifications  to  information  gathering, 
management,  and  recordkeeping 
systems  or  procedures.  The  Commission 
received  three  comments  that  touched 
on  this  issue. ""^ 

Since  the  proposing  release  was 
issued,  we  have  made  a  few  changes  to 
the  proposed  amendments  to  further 
improve  the  information  obtained  from 
the  Form  TA-2.  In  particular,  we 
changed  the  reporting  period  to  year 
end;  shortened  the  questions  on 
turnaround  time;  and  further  simplified 
the  reporting  requirements  pertaining  to 
lost  securityholder  information. 

A.  Benefits 

The  Commission  believes  that  the 
rules  will  provide  the  following 
benefits: 

•  The  elimination  of  the  filing 
exception  will  help  the  Commission  to 
keep  complete  records  on  all  registered 
transfer  agents. 

•  The  additional  questions  to  Form 
TA-2,  including  those  regarding  the  use 


*'  Based  on  an  estimated  average  administative 
labor  cost  of  $31  50  per  hour,  the  Commission's 
staff  estimates  that  the  labor  cost  to  the  transfer 
agent  industrv'  for  complying  with  Rule  17Ac2-2 
and  Form  TA-2  would  be  $107,226  annually 
(531.50x3,404). 

"  Letters  from  Bankers  Trust  ("amefulinents 
*  *  *  de  not  poie  significant  modificatioos  to 
procedures  or  syttems"),  RTC  and  "STA  {'"costs 
cannot  be  acctiraleiviicliaHted"]. 


of  service  companies,  amendments  to 
Form  TA-l,  direct  purchase  and 
dividend  reinvestment  plan  accounts, 
DRS,  buy-ins,  and  timiaround  time,  will 
provide  more  accurate  information 
about  transfer  agent  business  activities. 

•  The  uniform  reporting  period  at 
year-end  should  eliminate  confusion 
from  varying  reporting  periods. 

•  The  simplification  of  the  reporting 
requirements  regarding  lost 
securityholder  accoxmts  and  the 
associated  database  searches  should  be 
less  burdensome  for  transfer  agents  to 
report.  This  information  should  enable 
the  Commission  to  assess  the  scope  of 
the  lost  securityholder  problem  and  to 
assess  the  effectiveness  of  the  search 
requirements  of  Rule  1 7  Ad-1 7  more 
effectively. 

B.  Costs 

The  simplification  of  Rule  17Ac2-2 
and  Form  TA-2  through  the 
amendments  will  most  likely  lead  to  a 
reduction  of  costs  to  transfer  agents.  The 
majority  of  information  required  by 
Form  TA-2  is  available  in  the  internal 
files  of  the  transfer  agents,  and  a  large 
portion  of  the  information  is  already 
required  to  be  calculated  or  maintained 
by  other  Commission  rules. 

The  primary  cost  associated  with  the 
rule  and  Form  TA-2  is  the  time  that  it 
will  take  transfer  agent  persoiuiel  to 
complete  the  form  and  file  it  with  the 
Conunission.  The  Commission  estimates 
that  because  there  is  no  increase  in 
complexity  to  Form  TA-2,  there  will  be 
no  increase  in  costs  imposed  on  transfer 
agents  over  the  amount  previously  spent 
in  complying  with  the  pre-amended 
versions  of  Rule  17Ac2-2  cuid  Form 
TA-2.  The  amount  of  time  needed  to 
comply  with  the  requirements  of 
amended  Rule  1 7Ac2-2  and  Form  TA- 
2  will  vary  depending  on  a  particular 
transfer  agent's  activity.  There  are 
approximately  1 ,093  transfer  agents  who 
are  registered  with  the  Commission.  Of 
this  number,  approximately  270 
registrants  would  be  required  to 
complete  only  Questions  1  through  3 
and  the  signature  section  of  amended 
Form  TA-2.'"'  Approximately  371 
registrants  will  be  required  to  answer 
only  Questions  1  through  5,  11  and  the 
signature  section  due  to  their  low 
volimie  of  transfer  business  and  niunber 
of  shareholder  accounts.  The  remaining 
registrants,  approximately  452,  would 
be  required  to  complete  the  entire  Form 
TA-2. 

Additionally,  the  Commission  sought 
comment  and  empirical  data  on  the  cost 


associated  with  modifv'ing  computer 
systems  to  report  all  items  for  a  twelve 
month  reporting  period,  instead  of  for  a 
six  month  period.  The  Commission 
estimated  that  this  likely  would  require 
a  simple,  one-time  change  to  database 
reporting  functions  and  would  have  a 
negligible  cost  on  transfer  agents.  Only 
one  commenter  directly  addressed  the 
Commission's  request  for  information 
regarding  the  cost  required  to  modif>' 
transfer  agents'  systems  to  comply  with 
the  reporting  changes  on  Form  TA-2. 
The  commenter  wrote  that  the  proposed 
amendments  to  Rule  17Ac2-2  and  Form 
TA-2  do  not  pose  significant 
modifications  to  p.ocedures  or 
systems. "5  The  Commission  believes 
that  the  rule  changes  are  necessan.'  to 
improve  information  regarding  transfer 
agent  business  activities  and  lost 
secvirityholder  information. 

V,  Consideration  of  Burden  on 
Competition  and  Promotion  of 
Efficiency,  Competition,  and  Capital 
Formation 

Section  23(a)(2)  of  the  Exchange  Act 
requires  that  the  Commission,  when 
adopting  or  amending  rules  under  the 
Exchange  Act,  consider  the 
anticompetitive  effects  of  those  rules,  if 
any,  and  refrain  from  adopting  a  rule 
that  would  impose  a  burden  on 
competition  not  necessar)  or 
appropriate  in  furthering  the  purposes 
of  the  Exchange  Act.*""  Moreover, 
Section  3(f)  of  the  Exchange  Act  as 
amended  by  the  National  Securities 
Markets  Improvement  Act  of  1996 
provides  that  whenever  the  Commission 
is  engaged  in  rulemaking  and  is 
required  to  consider  or  determine 
whether  an  action  is  necessar\'  or 
appropriate  in  the  public  interest,  the 
Commission  shall  consider,  in  addition 
to  the  protection  on  investors,  whether 
the  action  will  promote  efficiency, 
competition,  and  capital  formation.  In 
the  proposing  release,  the  Commission 
solicited  comment  on  the  effects  of  the 
proposed  amendments  to  Rule  1 7Ac2-2 
and  Form  TA-2  on  competition, 
efficiency  and  capital  formation  as  cited 
in  Sections  3(f)  and  23(a)(2).  The 
Commission  received  no  comments  in 
direct  response  to  this  solicitation. 
However,  several  commenters  did 
suggest  that  calendar  year-end  reporting 
would  be  more  efficient  than  would  a 
reporting  period  ending  in  June.*" 

The  Commission  has  considered  the 
amendments  to  Rule  1 7Ac2-2  and  Form 
TA-2  in  light  of  the  comments  received 
and  the  standards  cited  in  Sections  3(f) 


**  Registrants  that  hire  service  companies  to 
parfonn  all  of  their  transfer  agent  functioiis  will  he 
required  to  complete  questions  one  through  three 
and  the  signature  sedioo. 


*H.etter  from  Bankers  TnisL 

**  IS  U.SX:.  7«w(aXZ). 

'"Ijetters  froin  FirftEnergy.  STA.  and  CT.\. 
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and  23(a)(2)  of  the  Exchange  Act.-*"  The 
Commission  proposed  these 
amendments  not  only  to  enhance  the 
Commission's  ability  to  monitor  more 
effectively  the  transfer  agent  industry, 
but  to  make  the  Form  TA-2  more 
efficient  for  both  the  Commission  and 
transfer  agents.  Because  transfer  agents 
of  a  similar  size  and  with  similar 
business  are  required  to  complete  the 
Form  in  the  same  maimer,  there  should 
be  no  negative  impact  on  competition. 

VI.  Final  Regulatory  Flexibility 
Analysis 

This  Final  Regulatory  Flexibility 
Analysis  (  "FRFA")  has  been  prepared  in 
accordance  with  the  provisions  of  the 
Regulatory  Flexibility  Act  ("RFA"),  as 
amended  by  Public  Law  No.  104-121. 
110  Stat.  847.  864  (1996).  5  U.S.C.  604. 
The  FRFA  relates  to  the  adoption  of  the 
amendments  to  Rule  17Ac2-2  and  Form 
TA-2  and  to  the  rescission  of  Rule  17a- 
24  under  the  Exchange  Act. 

An  Initial  Regulatory  Flexibility 
Analysis  (IRFA)  summary  regarding  the 
proposed  amendments  to  Rule  17Ac2-2 
and  Form  TA-2  and  the  proposed 
rescission  of  Rule  17a-24  appeared  in 
Securities  Exchange  Act  Release  No. 
41204  (March  23.  1999). 

A.  Need  for  and  Objectives  of 
Amendments  to  Rule  1 7Ac2-2  and 
Form  TA-2  and  Rescission  of  Rule  1 7a- 
24 

The  purpose  of  the  amendments  to 
Rule  \  7 Ac2-2  and  Form  TA-2  and  the 
rescission  of  Rule  17a-24  is  to  allow  the 
Commission  to  obtain  more 
comprehensive  information  from 
transfer  agents  about  their  activities 
while  making  Form  TA-2  clearer  and 
easier  for  transfer  agents  to  complete. 
The  objectives  of  the  amendments  are 
to:  Elicit  information  regarding  transfer 
agent  business  activities,  such  as  direct 
purchase  and  dividend  reinvestment 
plan  accounts,  buy-ins.  and  turnaround 
time  for  routine  items;  obtain  more 
comprehensive  lost  securityholder 
information:  enhance  service  company 
information:  eliminate  the  filing 
exception;  clarify  the  filing 
requirements  and  instructions;  conform 
reporting  periods;  delete  unnecessary 
questions;  and  make  technical  changes. 

Prior  to  being  amended.  Rule  17A(;2- 
2  and  Form  TA-2  required  transfer 
agents  to  submit  information  regarding 
the  number  of  issues  for  which  they 
provided  dividend  reinvestment  plan 
services.  Because  many  dividend 
reinvestment  plans  can  now  include,  or 
can  be  separate  from,  a  direct  stock 
purchase  plan,  the  Commission  is  now 


requesting  the  number  of  issues  and 
individual  securityholder  accounts  with 
dividend  reinvestment  plans  and/or 
direct  stock  purchase  plans  on  Form 
TA-2. 

In  addition,  the  Commission  is  now 
requiring  registrants  to  report  the 
number  of  Direct  Registration  System 
(DRS)  accounts  that  they  maintain  for 
securityholders.  Because  DRS  is 
relatively  new  in  the  securities  industry. 
Form  TA-2  did  not  address  transfer 
agent  activity  concerning  it.  By 
requiring  registrauts  to  report  their 
involvement  with  DRS.  the  Commission 
will  now  be  in  a  better  position  to 
monitor  this  new  system  in  the  . 
securities  industry. 

As  amended.  Rule  17Ac2-2  and  Form 
TA-2  now  require  two  sections  dealing 
with  buy-ins  and  turnaround  time.  The 
first  section  requires  the  transfer  agent 
to  report  the  number  of  quarterly  reports 
that  were  filed  and  that  should  have 
been  flled  by  the  transfer  agent  with  its 
ARA  during  the  reporting  period 
pursuant  to  Rule  17Ad-l  1(c)(2).  The 
second  section  requires  transfer  agents 
to  report  the  number  of  months  during 
the  reporting  period  in  which  the 
transfer  agent  was  not  in  compliance 
with  the  specifled  turnaround  time  for 
routine  items  pursuant  to  Rule  17Ad-2. 
This  section  also  requires  transfer  agents 
to  report  the  number  of  written  notices 
the  transfer  agent  filed  and  should  have 
filed  during  the  reporting  period 
documenting  its  noncompliance  with 
turnaround  time  for  routine  items 
pursuant  to  Rule  17Ad-2.  The 
Commission  added  these  sections  to 
Form  TA-2  because  the  information 
requested  will  be  helpful  to  issuers  and 
to  the  Commission  in  monitoring 
overissuance  and  buy-in  activities  and 
compliance  with  turnaround  time  by 
registered  transfer  agents 

In  addition.  Form  TA-2  now  requires 
a  registrant  to  state  whether  it  had 
amended  Form  TA-1  during  the 
reporting  period  if  it  was  required  to  do 
so  under  existing  transfer  agent  rules."*" 
The  Commission  believes  that  the 
addition  of  this  information  in  a  year- 
end  report  will  enable  the  Commission 
to  monitor  more  comprehensively 
transfer  agent  business  activities 
conducted  during  the  course  of  a  year. 

Since  1998,  registrants  using  Form 
TA-2  have  been  required  to  submit 
information  regarding  the  aging  of  lost 
securityholder  accounts.""'  Since  that 
time,  transfer  agent  representatives  have 
informed  Commission  staff  that 
compiling  this  information  is  extremely 
difficult  and  burdensome  and  frequently 


*"S«f  15  U.S.C  78w(aM2) 


«*17(:KR  J40  17Ac7-l|c) 
»"  17  CFR  240  178-24. 


is  impossible.  In  an  effort  to  simplify  the 
reporting  requirements,  the  Commission 
proposed  to  eliminate  Rule  17a-24. 
which  required  the  reporting  of 
information  on  aged  lost  securityholder 
accounts,  and  to  require  registrants  to 
report  on  the  number  of  database 
searches  conducted  and  the  results  of 
such  searches,  and  the  number  of  lost 
securityholder  accounts  that  were 
remitted  to  the  states  during  the 
reporting  period.  In  response  to  the  near 
unanimity  of  comment  letters  opposing 
the  format  and  content  of  the  requested 
information,  the  Commission  decided  to 
further  simplify  the  rule's  lost 
securityholder  reporting  requirements 
by  requiring  registrants  to  report  the 
dates  and  number  of  lost  securityholder 
accounts  submitted  for  each  database 
search,  and  to  report  the  number  of  lost 
securityholder  accounts  for  which  a 
different  address  was  obtained  as  a 
result  of  each  search.  This  information 
is  needed  for  the  Commission  to  assess 
the  effectiveness  of  transfer  agents' 
efforts  to  find  lost  securityholders. 
Transfer  agents  will  continue  to  report 
on  Form  TA-2  the  number  of  lost 
securityholder  accounts  that  were 
remitted  to  the  states  during  the 
reporting  period. 

An  additional  component  of  the 
amended  rule  and  Form  TA-2  enhances 
the  Commission's  collection  of 
information  about  registrants'  use  of 
service  companies.  Before  the  adoption 
of  the  amendments  to  Rule  17Ac2-2  and 
Form  TA-2,  a  transfer  agent  that 
engaged  a  service  company  to  perform 
all  of  its  transfer  and  processing 
functions  was  exempt  from  filing  an 
annual  TA-2  form.  'This  exception  had 
the  unintended  result  of  making  it 
difficult  for  the  Commission  to 
determine  if  a  transfer  agent  was 
actually  engaging  a  service  company  or 
whether  the  transfer  agent  was  merely 
neglecting  to  file  the  TA-2  form  as 
required  by  the  rule.  Therefore,  in 
adopting  the  new  rule,  the  Commission 
eliminated  the  filing  exception  for 
transfer  agents  that  engage  service 
companies  to  perform  all  of  their 
transfer  functions.  However,  such 
transfer  agents  must  only  complete  the 
first  three  questions  of  the  TA-2  form. 

Additional  changes  to  Rule  17Ac2-2 
and  Form  TA-2  seek  to  clarify  the  filing 
requirements  and  instructions  Before 
the  amendments,  some  transfer  agents 
were  unsure  of  whether  they  were 
required  to  file  if  they  withdrew  during 
the  filing  period.  The  amended  rule  now 
clarifies  that  if  a  transfer  agent  is 
registered  as  of  December  31 ,  then  a 
Form  TA-2  must  be  filed  by  March  31 
of  the  following  calendar  year. 
Additionally,  the  pre-amended  Form 
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TA-2  lacked  definitions  for  several  key 
terms.  As  amended.  Form  TA-2  adds 
several  definitions. 

Additionally,  some  technical  changes 
that  make  reporting  i.iore  accurate  and 
informative  are  incorporated  into  the 
amended  Rule  1 7Ac2-2  and  Form  TA- 
2.  These  changes  include  counting 
investment  company  securities  by 
CUSIP  number  instead  of  by  prospectus 
and  using  actual  numerical  figures  on 
Form  TA-2  instead  of  omitting  the 
zeroes  at  the  end.  The  Commission 
believes  that  these  chcmges  are 
necessary  to  avoid  confusion  and  to 
obtain  a  more  accurate  assessment  of  the 
types  of  securities  that  are  being 
serviced  by  transfer  agents. 

Another  change  which  the 
Commission  made  concerns  the 
reporting  period  for  the  TA-2  which 
formerly  ran  from  June  30  to  June  29  of 
the  following  year.  The  amended  Rule 
1 7Ac2-2  and  Form  TA-2  change  the 
reporting  period  to  conform  with 
current  accounting  and  tax  preparation 
methods.  This  will  make  it  easier  for 
transfer  agents  to  use  the  information 
contained  within  their  tax  and 
accounting  records  for  purposes  of  filing 
Form  TA-2. 

B.  Significant  Issues  Raised  by  Public 
Comments 

The  Commission  requested  comment 
with  respect  to  the  Initial  Regulatory 
Flexibility  Analysis  ("IRFA"')  that  was 
prepared  when  the  amendments  to  Rule 
17Ac2-2  and  form  TA-2  were  proposed. 
While  no  comment  letters  were  received 
that  directly  addressed  the  IRFA,  one 
commenter  wrote  that  the  proposed 
amendments  do  not  pose  significant 
modifications  to  procedures  or 
systems."'' 

C.  Description  and  Estimate  of  the 
Number  of  Small  Entities  Subject  to  the 
Amendments 

The  amended  rule  and  form  will 
affect  transfer  agents  that  are  small 
entities  pursuant  to  Rule  0-1 0(h)  under 
the  Exchange  Act."^^  Rule  0-1 0(h) 
defines  the  term  "small  business"  or 
"small  organization  "  to  include  any 
transfer  agent  that:  (1)  Received  less 


'■'  .SV'f  lell>>r  from  Bankors  Trust.  In  Hddition.  the 
Brtiikftrs  Trust  letter  indicated  that  the  propdM^i 
1  lian({fs  regarding  the  lost  swjurityholder  accounts 
would  lost  Banker.  Trust  a  total  of  forly  person- 
hours  and  Sb.2B0  to  lomply  with  the  rule.  However, 
as  the  Commission  had  decided  to  significantly 
simplify  the  reporting  requirements  for  lost 
sec:urityht)lder  account  searches,  the  Commission 
tx'lieves  that  the  Bankers  Trust  cost  estimate  will 
lie  greatly  redu(  ed. 

'••  17  CFR  24n.a-10(h).  The  Commission  recently 
amended  this  definition.  .Securities  Ex<.hange 
Cximmission  Release  No.s  ,^:t-7.548.  34-40122.  IC- 
23272.  and  lA-1727  dune  24.  199BI.  63  FR  3.5.508 


than  500  items  for  transfer  and  less  than 
500  items  for  processing  during  the 
preceding  sLx  months  (or  in  the  time 
that  it  has  been  in  business,  if  shorter); 

(2)  maintained  master  shareholder  files 
that  in  the  aggregate  contained  less  than 
1 .000  shareholder  accounts  or  was  the 
named  transfer  agent  for  less  than  1 .000 
shareholder  accounts  at  all  times  during 
the  preceding  fiscal  year  (or  in  the  time 
that  it  has  been  in  business,  if  shorter); 

(3)  only  transferred  items  of  issuers  with 
total  assets  of  $5  million  or  less;  and  (4) 
is  not  affiliated  with  any  person  (other 
than  a  natural  person)  that  is  not  a  small 
business  or  small  organization  under 
Rule  0-10. 

When  the  Commission  adopted  the 
new  definition  of  "small  entity"  with 
respect  to  transfer  agents  in  1998,  the 
Commission  estimated  that 
approximately  1 80  registered  transfer 
agents  would  qualify  as  small  entities 
under  Rule  0-10.  Since  that  time,  the 
total  number  of  registered  transfer 
agents  has  fallen.  As  a  result,  the 
Commission  is  revising  its  estimate  of 
registered  transfer  agents  that  would 
qualify  as  small  entities  under  Rule  0- 
10  from  180  to  163.  As  a  result  of  the 
new  rule,  the  Commission  now 
estimates  that  163  small  entities  would 
be  subject  to  the  requirements  of  the 
proposed  amendments  to  Rule  1 7 Ac2-2 
and  Form  TA-2. 

The  amendments  to  Rule  17Ac2-2 
provide  that  a  registered  transfer  agent 
that  received  fewer  than  1 ,000  items  for 
transfer  in  the  twelve  months  ending 
December  31,  and  did  not  maintain 
master  securityholder  files  for  more 
than  1.000  individual  securityholder 
accounts  as  of  December  31.  would  have 
to  complete  only  a  portion  of  Form  TA- 
2.  Therefore,  all  "small  entities"'  as 
defined  by  Rule  0-10  would  continue  to 
have  reduced  reporting  requirements 
under  the  proposal. 

In  addition,  the  proposed 
amendments  will  impose  different 
reporting  and  compliance  requirements 
on  certain  transfer  agents  because  it 
eliminates  the  filing  exception  for 
named  transfer  agents  using  service 
companies  and  requires  every  registered 
transfer  agent  to  file  Form  TA-2 
annually.  The  Commission  estimates 
that  the  incremental  annual  burden  on 
all  "small  entities"  will  be 
approximately  73  hours  and  82.300.'^ ' 


'■'The  FRFA  arrives  at  this  estimate,  whic  h  is 
different  then  the  IRFA  estimate,  by  using  the  latest 
available  transfer  agent  data  The  IRF.'K.  using  the 
data  available  at  that  time,  estimated  that  the  total 
burden  to  180  small  entity  trasfer  agents  would  be 
81  hours  (180  X  .4.5)  at  a  cost  of  $2,552  (S31.5  »  81 
hours).  The  FRFA.  viith  a  revised  figure  of  163 
small  entity  transfer  agents,  calculate  the  following 
burden:  163  >  .45=73  hours;  and  $31.5  x  73 
hours=S2300 


D.  Description  of  Steps  Taken  to 
Minimize  the  Economic  Impact  on 
Small  Entities 

The  RFA  directs  the  Commission  to 
consider  significant  alternatives  to  the 
amendments  to  Rule  17Ac2-2  and  Form 
TA-2  that  would  accomplish  the  stated 
objectives  while  minimizing  any 
significant  adverse  economic  impact  on 
small  entities.  Such  alternatives 
include:  (1)  The  establishment  of 
differing  compliance  or  reporting 
requirements  or  timetables  that  take  into 
account  the  resources  of  small  entities; 
(2)  the  clarification,  consolidation,  or 
simplification  of  compliance  and 
reporting  requirements  under  the 
proposed  amendments  for  small 
entities;  (3)  the  use  of  performance 
rather  than  design  standards;  and  (4)  an 
exception  from  coverage  of  the  rule  or 
any  part  thereof  for  small  entities. 

"TiOdng  into  account  the  burden  that 
would  be  imposed  on  small  transfer 
agents,  the  Commission  proposed  that 
transfer  agents  that  meet  the  definition 
of  a  ""small  entity"  still  be  required  to 
respond  to  only  a  portion  of  Form  TA- 
2.  Accordingly,  the  Commission  has 
determined  that  it  is  not  feasible  to 
further  clarify,  consolidate,  or  simplify* 
the  rule  for  "small  entities"  beyond  its 
current  form.  The  Commission  also 
believes  that  it  would  be  inconsistent 
with  the  purpose  of  the  Exchange  Act  to 
exempt  "small  entities  '  from  the 
proposed  amendments  or  to  use 
performance  standards  to  specif\- 
different  requirements  for  small  entities. 
Therefore,  as  adopted,  the  rule  will  not 
have  an  additional  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

E.  Description  of  the  Projected 
Reporting,  Recordkeeping,  and  Other 
Compliance  Requirements 

The  amendments  to  Rule  17Ac2-2 
and  Form  TA-2  will  not  result  in  any 
significant  additional  costs  to  transfer 
agents.  The  majority  of  information 
required  by  Form  TA-2  is  available  in 
the  internal  files  of  the  transfer  agents, 
and  a  large  portion  of  the  information  is 
already  required  by  the  Commission  to 
be  calculated  or  maintained. 

The  primar\-  cost  associated  with  the 
rule  and  Form  TA-2  is  the  time  that  it 
will  take  transfer  agent  personnel  to 
complete  the  form  and  file  it  with  the 
Commission.  The  Commission  estimates 
that  because  there  is  no  increase  in 
complexity  to  Form  TA-2.  there  will  be 
no  increase  in  costs  imposed  on  transfer 
agents  over  the  amount  previously  spent 
in  complying  with  Rule  1 7Ac2-2  and 
Form  TA-2.  The  amount  of  time  needed 
to  comply  with  the  requirements  of 
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amended  Rule  17A(:2-2  and  Form  TA- 
2  would  vary  depending  on  a  particular 
transfer  agent's  activity  There  are 
approximately  lOyj  registered  transfer 
agents. ■*■*  Of  this  numher.  approximately 
270  registrants  would  be  required  to 
complete  only  Questions  1  through  3 
and  the  signature  section  of  amended 
Form  TA-2.  Based  on  their  low  volume 
of  transfer  business  and  number  of 
shareholder  accounts,  approximately 
371  registrants  would  be  required  to 
answer  only  Questions  1  through  5,  11. 
and  the  signature  section.  The 
remaining  registrants,  approximately 
452.  would  be  required  to  complete  the 
entire  Form  TA-2. 

Additionally,  in  order  to  comply  with 
the  rule,  transfer  agents  will  make  minor 
modifications  to  computer  systems  to 
report  all  items  for  the  twelve  months 
ending  December  31.  instead  of  the 
previous  six  month  reporting  cycle.  The 
Commission  estimates  that  this  likely 
would  require  a  simple,  one-time 
change  to  database  reporting  functions 
and  would  have  a  negligible  cost  on 
transfer  agents.  The  only  commenter 
who  directly  addressed  the 
Conunission's  request  for  information 
regarding  this  cost  agreed  with  the 
Commission's  assessment  and  wrote 
that  the  proposed  amendments  to  Rule 
17Ac2-2  and  Form  TA-2  do  not  pose 
significant  moditications  to  procedures 
or  systems.^'* 

VH.  Statutory  Basis 

Pursuant  to  the  Exchange  Act  and 
particularly  Sections  3(f),  17.  17A.  and 
23(a)  thereof.  15  U.S.C.  78q.  78q-l.  and 
78w(a).  the  Commission  is  adopting 
amendments  to  §  240.17Ac2-2  and 
Form  TA-2  (referenced  in  1 7  CFR 
249b.  102)  of  Chapter  11  of  Title  17  of  the 
Code  of  Federal  Regulations  in  the 
manner  set  forth  below. 

List  of  Subiects  in  17  CFR  Parts  240  and 
249b 

Reporting  and  recordkeeping 
requirements.  Securities. 

Text  of  Amendment 

In  accordance  with  the  foregoing, 
Title  1 7.  Chapter  II  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  240— GENERAL  RULES  AND 
REGULATIONS,  SECURITIES 
EXCHANGE  ACT  OF  1934 

1   The  authority  citation  for  Part  240 
continues  to  read  in  part  as  follows: 


•■•  I  his  fixiirt'  IS  different  than  the  figure  put  forth 
in  the  prnposiiiK  rele.is*'  hei  Huse  liiitd  •tvailable 
situ  e  [iiiblii  Htion  iif  the  (irupiiMnn  releitw  has 
shuwn  H  <le»  reuse  in  the  number  iif  ri-gistered 
triinsfer  dgcnts 

"■•^  Letter  from  Bankers  Iriisl 


Authority:  l!i  I'.S.C.  77(:.  77(1.  77g.  77i. 
77s.  77z-2.  77e«e.  77ggg.  77nnn,  77sss.  77ltt, 
:'H(  .  78(1.  7Hf.  7Hi.  7Hj.  78i-l.  7Hk..  78k-l.  78/, 
78m,  78n,  78().  78p.  78(),  78s,  78ii-5.  78w. 
78x,  78//(d).  77rnm,  79<),  79t,  80a-20,  80h-2  I, 
80h-2'».  80a-,i7.  80t)-.i.  80t>-4  and  80tj-l  1. 
unless  otherwise  noted. 


§  240.1 7a-24    [RamovMl] 

2.  Section  240.17a-24  is  removed. 

3.  .Section  240.17Ac2-2  is  revised  to 
read  as  follows: 

§240.17Ac2-2    Annual  reporting 
requlrwnant  for  registered  transfer  agents. 

(a)  Every  transfer  agent  registered  on 
December  31  must  file  a  report  covering 
the  reporting  period  on  Form  TA-2 
(§249b.l02  of  this  chapter)  by  March  31 
following  the  end  of  the  reporting 
period.  Form  TA-2  must  be  completed 
in  accordance  with  the  instructions 
contained  in  the  Form. 

(1)  A  registered  transfer  agent  that 
received  fewer  than  1.000  items  for 
transfer  in  the  reporting  period  and  that 
did  not  maintain  master  securityholder 
files  for  more  than  1.000  individual 
securityholder  accounts  as  of  December 
31  of  the  reporting  period  must 
complete  Questions  1  through  5.  11.  and 
the  signature  section  of  Form  TA-2. 

(2)  A  named  transfer  agent  that 
engaged  a  service  company  to  perform 
all  of  its  transfer  agent  functions  during 
the  reporting  period  must  complete 
Questions  1  through  3  and  the  signature 
section  of  Form  TA-2. 

(3)  A  named  transfer  agent  that 
engaged  a  service  company  to  perform 
some  but  not  all  of  its  transfer  agent 
functions  during  the  reporting  period 
must  complete  all  of  Form  TA-2  but 
should  enter  zero  (0)  for  those  questions 
that  relate  to  transfer  agent  functions 
performed  by  the  service  company  on 
behalf  of  the  named  transfer  agent. 

fb)  For  purposes  of  this  section,  the 
term  reporting  period  shall  mean  the 
calendar  year  ending  December  31  for 
which  Form  TA-2  is  being  filed.  The 
term  named  transfer  agent  shall  have 
the  same  meaning  as  defined  in 
§  240.17Ad-9{j).  The  term  service 
company  shall  have  the  same  meaning 
as  defined  in  §  240.1 7Ad-9(k). 

(c)  As  a  transition  measure,  transfer 
agents'  next  required  Form  TA-2  filing 
will  be  on  March  31,  2001.  which  will 
cover  their  activities  during  calendar 
Year  2000.  This  will  eliminate  the  filing 
for  the  period  ending  June  30.  2000. 
which  would  have  been  due  on  August 
31.  2000. 

PART  249b— FURTHER  FORMS, 
SECURITIES  EXCHANGE  ACT  OF  1934 

4  The  authority  citation  for  Part  249b 
continues  to  read  in  part  as  follows: 


Authority:  15  L'.,S.C:.  78a  i-t  spq..  unless 
olhei^'ise  noted; 


§  249b.  1202    [Amended] 

5,  Form  TA-2  (referenced  in 
§  249b,  102)  is  revised  to  read  as  set  forth 
in  the  attached  appendix. 

Note:  Form  T.\-2  is  attached  as  an 
Appendix,) 

Dated  lune  2.  2000. 

By  the  Commission 
Margaret  H.  McFarland, 
Deputy  Secretary. 

Note:  This  .^ppendix  to  the  Preamble  will 
not  appt-ar  in  the  Code  of  Federal 
Regulations. 

United  States  Securities  and  Exchange 
Commission  Washington,  D.C.  20549 

Instructions  for  Use  of  Form  TA-2 

Form  TA-2  is  to  be  used  by  transfer 
agents  registered  pursuant  to  Section 
1 7A  of  the  Securities  Exchange  Act  of 
1934  for  the  annual  report  of  transfer 
agent  activities. 

Attention:  Certain  sections  of  the 
Securities  Exchange  Act  of  1934 
applicable  to  transfer  agents  are 
referenced  below.  Transfer  agents  are 
urged  to  review  all  applicable 
provisions  of  the  Securities  Exchange 
Act  of  1934.  the  Securities  Act  of  1933. 
and  the  Investment  Company  Act  of 
1940.  as  well  as  the  applicable  rules 
promulgated  by  the  SEC  under  those 
Acts. 

L  General  Instructions  for  Filing  and 
Amending  Form  TA-2 

A,  Terms  and  Abbreviations.  The 
following  terms  and  abbreviations  are 
used  throughout  these  instructions: 

1.  "Act"  means  the  Seciuities 
Exchange  Act  of  1934,  15  U,S.C.  78a  et 
seq. 

2.  "Aged  record  difference,"  as 
defined  in  Rule  17Ad-ll(a)(2),  17  CFR 
240. 17Ad-l  1(a)(2),  means  a  record 
difference  that  has  existed  for  more  than 
30  calendar  days. 

3.  "ARA"  means  the  appropriate 
regulatory  agency,  as  denned  in  Section 
3(a)(34)(B)  of  the  Act.  15  U.S.C. 
78c(a)(34)(B). 

4.  "Direct  Registration  System"  means 
the  system,  as  administered  by  The 
Depository  Trust  Company,  that  allows 
investors  to  hold  their  securities  in 
electronic  book-entry  form  directly  on 
the  books  of  the  issuer  or  its  transfer 
agent. 

5.  "Form  TA-2"  includes  the  Form 
TA-2  itself  and  any  attachments. 

6.  "Lost  securityholder."  as  defined  in 
Rule  17Ad-17.  17  CFR  240.17Ad-17. 
means  a  securityholder:  (i)  to  whom  an 
item  of  correspondence  that  was  sent  to 
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the  securityholder  at  the  address 
contained  in  the  transfer  agent's  master 
securityholder  file  has  been  returned  as 
undeliverable;  provided,  however,  that 
if  such  item  is  re-sent  within  one  month 
to  the  lost  securityholder,  the  transfer 
agent  may  deem  the  securityholder  to  be 
a  lost  securityholder  as  of  the  day  the  re- 
sent item  is  returned  as  undeliverable; 
and  (ii)  for  whom  the  transfer  agent  has 
not  received  information  regarding  the 
securityholder's  new  address. 

7.  "Named  transfer  agent"  is  defined 
in  Rule  17Ad-9(j),  17  CFR  240.17Ad- 
9(j).  and  means  a  registered  transfer 
agent  that  has  been  engaged  by  an  issuer 
to  perform  transfer  agent  functions  for 
an  issue  of  securities  but  has  engaged  a 
service  company  (another  registered 
transfer  agent)  to  perform  some  or  all  of 
those  functions. 

8.  "Record  difference"  means  any  of 
the  imbalances  described  in  Rule  17Ad- 
9(g).  17  CFR  240.17Ad-9(g). 

9.  "Registrant"  means  the  transfer 
agent  on  whose  behalf  the  Form  TA-2 
is  filed. 

10.  "Reporting  period"  means  the 
calendar  year  ending  December  31  of 
the  year  for  which  Form  TA-2  is  being 
filed. 

11.  "SEC"  means  the  United  States 
Securities  and  Exchange  Commission. 

12.  "Service  company"  is  defined  in 
Rule  17Ad-9(k).  17  CFR  240.17Ad-9(k). 
and  means  the  registered  transfer  agent 
engaged  by  a  named  transfer  agent  to 
perform  transfer  agent  functions  for  that 
named  transfer  agent. 

13.  "Transfer  agent"  is  defined  in 
Section  3(a)(25)  of  the  Act.  15  U.S.C. 
78c(a)(25).  and  means  any  person  who 
engages  on  behalf  of  an  issuer  of 
securities  or  on  behalf  of  itself  as  an 
issuer  in  at  least  one  of  the  functions 
enumerated  therein. 

B.  Who  Must  File:  When  to  File. 

1 .  Every  transfer  agent  that  is 
registered  on  December  31  must  file 
Form  TA-2  in  accordance  with  the 
instructions  contained  therein  by  the 
following  March  31. 

a  A  registered  transfer  agent  that 
received  fewer  than  1.000  items  for 
transfer  during  the  reporting  period  and 
that  did  not  maintain  master 
securityholder  files  for  more  than  1,000 
individual  securityholder  accounts  as  of 
December  31  of  the  reporting  period  is 
required  to  complete  Questions  1 
through  5,  11.  and  the  signature  section 
of  Form  TA-2. 

b.  A  named  transfer  agent  that 
engaged  a  service  company  to  perform 
all  of  its  transfer  agent  functions  during 
the  reporting  period  is  required  to 
complete  Questions  1  through  3  and  the 
signature  section  of  Form  TA-2. 


c.  A  named  transfer  agent  that 
engaged  a  service  company  to  perform 
some  but  not  all  of  its  transfer  agent 
functions  during  the  reporting  period 
must  complete  all  of  Form  TA-2  but 
should  enter  zero  (0)  for  those  questions 
that  relate  to  functions  performed  by  the 
service  company  on  behalf  of  the  named 
transfer  agent. 

2.  The  date  on  which  any  filing  is 
actually  received  by  the  SEC  is  the 
Registrant's  filing  date  provided  that  the 
filing  complies  with  all  applicable 
requirements.  The  SEC  may  reject  a 
filing  that  does  not  comply  with 
applicable  requirements.  The  SEC's 
receipt  of  a  filing,  however,  shall  not 
constitute  a  finding  that  the  filing  has 
been  filed  as  required  or  that  the 
information  therein  is  accurate,  current, 
or  complete. 

C.  Number  of  Copies;  How  and  Where 
to  File.  The  Registrant  must  file  the 
original  and  two  copies  of  Form  TA-2 
with  the  SEC.  The  original  copy  of  Form 
TA-2  must  be  manually  signed  and  any 
additional  copies  may  be  photocopies  of 
the  signed  original  copy.  All  copies 
must  be  legible  and  on  good  quality  8V2 
X  1 1  inch  white  paper.  The  Registrant 
must  keep  an  exact  copy  of  any  filing  in 
its  records.  (For  recordkeeping  rules  see 
17  CFR  240.17Ad-6  and  7). 

The  Registrant  must  file  Form  TA-2 
directly  with  the  SEC  at:  Securities  and 
Exchange  Commission,  450  5th  Street. 
N.W..  Washington,  DC  20549-0013. 

II.  Special  Instructions  for  Filing  Form 
TA-2 

A.  Indicate  the  calendar  year  for 
which  Form  TA-2  is  filed  in  the  box  at 
the  upper  left  hand  corner.  A  transfer 
agent  registered  on  December  31  shall 
file  Form  TA-2  by  the  following  March 
31  even  if  the  transfer  agent  conducted 
business  for  less  than  the  entire 
reporting  period. 

B.  In  answering  Question  4,  indicate 
the  number  of  items  received  for 
transfer  during  the  reporting  period. 
Omit  the  piu-cha^e  and  redemption  of 
open-end  investment  company  shares. 
Report  those  items  in  response  to 
Question  10. 

C.  In  answering  Questions  5  and  6. 
include  closed-end  investment  company 
securities  in  the  corporate  equity 
securities  category. 

In  answering  Question  5. a,  include 
Direct  Registration  System,  dividend 
reinvestment  plan  and/or  direct 
purchase  plan  accounts  in  the  total 
number  of  individual  securityholder 
accounts  maintained.  In  Question  5.b., 
include  dividend  reinvestment  plan 
and/or  direct  purchase  plan  accounts 
only.  In  Question  5.c.,  include  Direct 
Registration  System  accounts  only.  In 


Question  5.d.,  include  American 
Depositary  Receipts  (ADRs)  in  the 
corporate  equity  or  corporate  debt 
category,  as  appropriate,  and  include 
dividend  reinvestment  plan  and/or 
direct  purchase  plan  accounts  in  the 
corporate  equity  or  open-end 
investment  company  securities  categon,'. 

In  answering  Question  6.  debt 
securities  are  to  be  counted  as  one  issue 
per  CUSIP  number.  Open-end 
investment  company  securities 
portfolios  are  to  be  counted  as  one  issue 
per  CUSIP  number. 

D.  In  answering  Question  7.c.. 
exclude  coupon  pajTnents  and  transfers 
of  record  ownership  as  a  result  of 
corporate  actions. 

E.  In  answering  Question  10.  exclude 
non-value  transactions  such  as  name  or 
address  changes. 

F.  In  answering  Question  ll.b.. 
include  only  those  accounts  held  by 
securityholders  that  are  defined  as  lost 
by  Rule  1 7Ad-l  7  when  the  underlying 
securities  [i.e..  not  just  dividends  and 
interest)  have  been  remitted  to  the 
states. 

m.  Federal  Information  Law  and 
Requirements 

SEC's  Collection  of  Information:  An 
Agency  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to,  a  collection  of  information  unless  it 
displays  a  ciurently  valid  control 
number.  Under  Sections  17.  17A(c)  and 
23(a)  of  the  Act  and  the  rules  and 
regulations  thereunder,  the  SEC  is 
authorized  to  solicit  from  registered 
transfer  agents  the  information  required 
to  be  supplied  on  Form  TA-2.  The  filing 
of  this  Form  is  mandatory  for  all 
registered  transfer  agents.  The 
information  will  be  used  for  the 
principal  purpose  of  regulating 
registered  transfer  agents  but  may  be 
used  for  all  routine  uses  of  the  SEC  or 
of  the  ARAs.  Information  supplied  on 
this  Form  vvill  be  included  routinely  in 
the  public  files  of  the  ARAs  and  will  be 
available  for  inspection  by  any 
interested  person.  Any  member  of  the 
public  may  direct  to  the  SEC  any 
comments  concerning  the  accuracy  of 
the  burden  estimate  on  the  application 
facing  page  of  this  Form,  and  any 
suggestions  for  reducing  this  burden. 
The  Office  of  Management  and  Budget 
has  reviewed  this  collection  of 
information  in  accordance  with  the 
clearance  requirements  of  44  U.S.C. 
3507.  The  applicable  Privacy  Act  system 
of  records  is  SEC-2.  Form  TA-2  is 
subject  to  the  routine  uses  set  forth  at  40 
FR  39255  (Aug.  27,  1975)  and  41  FR 
5318  (Feb.  5.  1976). 
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File  Number 

OMB  Approval 

For  the  reporting  perKxl  ended  December  31       

OMB  Number  3235-0337 

Expires  June  30.  2002 

Estimated   average   burden   hours   per  full   response 

6.00 

Estimated  average  burden  hours  per  intermediate  re- 

sponse     150 

Estimated    average    burden    hours    per    minimum    re- 

sponse      50 

United  Statos  Securities  aiid  Exchange  Commission,  Washington,  DC.  20549 

Form  TA-2 — Form  for  Reporting  Activities  of  Transfer  Agents  Registered  Pursuant  to  Section  17A  of  the  Securities 

Exchange  Act  of  1934 

Attention    Intentional  misstatements  or  omissions  of  fact  constitute  Federal  criminal  violations.  See  18  U.S.C.  1001 

and  15  U.S.C.  78ff(a) 

1.    Full   nam*?   of  Registrant   as   stated   in   Question   3   of  Form   TA-1:   (Do  not   use   Form  TA-2   to   change  name  or 
address  ) 


2.   a.   During  the  reporting   period,   has   the   Registrant   engaged   a   service  company  to   perform  any  of  its  transfer 
agent  functions?  (('het:k  appropriate  box.) 
a  All     U  Some     D  None 

b.    If  the   answer   to   subsection    (a)    is   all    or   some,    provide   the   name{s)   and   transfer  agent   file   number(s)   of  all 
service  company(ies)  engaged. 


Name                                                                                                           File  No  (beginning  with  84-  or  85-); 

c.   During  the   reporting   period,   has   the   Registnuit   been   engaged   as   a   service  company   by  a   named   transfer  agent 
to  perform  transfer  agent  functions? 


Yi^s         No  for  which  the  Registrant  has  been 

d.  IfTRe  answer  to  sub.section  (c)  is  engaged  as  a  service  company  to 

ves,  provide  the  name(s)  and  file  perform  transfer  agent  functions:  (If 
number(s)  of  the  named  transfer  agent(s) 


more  room  is  required,  please  complete 
and  attach  the  Supplement  to  Form  TA- 
2.) 


Name                                                                                                                 File  No   (beginning  with  84-  or  85-) 

3   a.  Registrant's  appropriate  regulatory  agencv    (Check  one  box  only  ) 
_  (Comptroller  of  the  Currency 

Federal  Deposit  Insurance  (iorporation 

Board  of  (iovt-rnors  of  the  Federal  Reserve  System 
_  Securities  and  Exchange  Commission 

b     During    the    reporting    period,    has    the    Registrant    amended    Form    TA-1    within    60   calendar   days    following   the 
(late   on    which    informaticm    reported    therein    became    inaccurate,    incomplete,    or   misleading?    (Check   appropriate   box.) 

Yes,  filed  amendment(s) 
No,  failed  to  fill!  amendment(s) 

Not  applicable 

(  .  If  the  answer  to  subsfHition  (b)  is  nii.  provide  an  explanation 


If  the  response  to  any  of  questions  4-11  below  is  none  or  zero,  enter   "0." 
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4.  Number  of  Item.s  received  tor  transfer  during  the  reporting  period   

,5.  H.  Total  number  of  individual  sei.uritvholder  accounts,  including  accounts  in  tfie  Dire(  t  Registration  System  (URS).  divi- 
dend reinvestment  plans  and/or  direct  purchase  plans  as  of  fJei.ember  .31  

b.  Number  of  individual  securityholder  dividend  reinvestment  plan  and/or  direct  purchase  plan  accounts  as  of  Decem- 
ber :n  

c.  Number  of  individual  seruritvholder  DRS  accounts  as  of  December  31    

d.  Approximate  percentage  of  individual  securityholder  ac:counts  from  subsection  (a)  in  the  following  categories  as  of 
December  31  


Corporate  equity  se- 
curities 

Corporate  debt  secu- 
nties 

Open-end  investment 
company  securities 

Limited  partnership 
secunties 

Municipal  debt  secu- 
nties 

Other  securities       j 

] 

! 

6.  Number  of  securities  issues  for  which  Registrant  acted  in  the  following  capacities,  as  of  December  31: 


Corporate  equity  &  debt 
securities 

Open-end 
investment 

Limited  part- 
nership se- 

J^^P^t       Other  secu- 
debt  secun-           „.  ^^ 

Equity                Debt 

sSie's           ^-"^'«^ 

a.  Receives  items  for  transfer  and  maintains  the  mas- 
ter securityholder  files  

1 

b   Receives  items  for  transfer  but  does  not  maintain 
the  master  securityholder  files        

c    Does  not  receive  items  for  transfer  but  maintains 
the  master  securityholder  files  ' 

7   Scope  of  certain  additional  types  of  activities  performed: 

a.  Number  of  issues  for  which  dividend  reinvestment  plan  and/or  direct  purchase  plan  services  were  provided,  as  of 
December  31  

b.  Number  of  issues  for  which  DRS  services  were  provided,  as  of  December  31    


c.  Dividend  disbursement  and  interest  paying  agent  activities  conducted  during  the  reporting  period: 
i.  number  of  issues  


ii.  amount  (in  dollars) 


8.    a.    Number  and   aggregate   market   value   of  securities   aged   record   differences,   existing   for   more   than    30   days,   as 
of  December  31: 


Pnor  transfer 
agent  (If  applica- 
ble) 


Current  transfer 
agent 


I  Numtjer  of  issues 

ii.  Market  value  (in  dollars) 


h.  Number  of  quarterlv  reports  regarding  buy-ins  filed  bv   the  Registrant  with  its  .XRA  (including  the  SEC)  during  the  re- 
porting period  pursuant  to  Rule  17Ad-]l(c)(2)  


c.  During  the  reporting  period,  did  the  Registrant  file  all  quarterly  reports  regarding  buv-ins  with  its  .-XR-X  (ini  luding  the 
SKC)  required  by  Rule  17Ad-l  1(c)(2)?  .' ^ 

_  Yes        _  No 

d.  If  the  answers  to  subsection  (c)  is  no,  provide  an  explanation  for  each  failure  to  file. 


9.  a.  During  the  reporting  period,  has  the  Registrant  always  been  in  compliance  with  the  turnaround  time  for  routine 
items  as  set  forth  in  Rule  17Ad-2? 
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Yes 


N( 


If  th(!  fiiiswcr  t(i  siil)s»M.ti()ii  (ti)  IS  III),  I  iiin|)U'lc  siiiiscc  tions  (i)  thrc)U^h  (ii] 

I    frovide  the  numbtir  of  iniinths  (lunnn  the  PHporting  peruxi  m  whii  h  thi'  Registrant  wds  not  in  i  onipliano*  with  the  turnaround 
time  for  routine  items  aci  oriling  to  Kiile  17.\(1~;; 


ii    f'rovuie  the  miinlier  of  written  notii  es  Registrant  filed  (luring  the  reporting  period  with  the  .SK{"  and  with  its  .'KRA  that  rH[)orted 
Its  noncomphaiu  e  with  turnaround  time  for  routine  items  a( cording  to  Rule  17.^(1-2 

10    Numt)er  of  open  eiui  investment  (  ompanv  sei  unties  pur(  hases  and  redemptions  ("transactions'  )  excluding  dividend,  interest  and 
distribution  postings  processed  during  the  reporting  peruxi 
d.  Total  number  ot  transactions  proi  essed 


b   NuiTiber  (  f  transac  tions  proces.sed  on  a  date  other  than  date  of  receipt  of  order  (  "as  ofs' 


11  a  During  the  reporting  period,  provide  tfie  date  of  all  datafjase  sean:hes  conducted  for  lost  securityholder  accounts  listed  on  the 
transfer  agent's  master  securityholder  files,  the  number  of  lost  securityholder  ac:c;ounts  for  which  a  database  search  has  been  con- 
liucted.  and  the  number  of  lost  secairitvholder  accounts  for  which  a  different  address  has  been  obtained  as  a  result  of  a  database 
search 


Date  of  database  search 

Number  of  lost  secuntyfiolder  accounts  sut>-       Number  of  different  addresses  obtained  from 
mitled  for  datatjase  search                                           database  searcti 

b    Niuiiber  of  lost  sec;untyhc)lder  ac  counts  that  have  been  remitted  to  states  during  the  reporting  period 


SIGNATURE:   The   Regi.strant   submitting   thi<;    Form,    and   the   person   signing   the   Form,    hereby   represent   that   all   the 
information  contained  in  the  Form  is  true,  correct,  and  complete 


Manual  signature  of  Official  responsible  for  Form  Title; 

Telephone  number: 

Name  of  {Official  responsible  for  Form:  (First  name.  Middle  name.  I^st  name)     .   .,                     Date  signed 

1                                                                                                                                                                 (Month/Day/Year): 

File  Number  SuDolement  to  Form  TA— 2 

For  the  reporting  pfsriod  ended  December  31. Full  Name  of  Registrant 

Use  this  schedule  to   provide  the  ndme(s)  and   file  number(s)  of  the  named  transfer  agent(s)  for  which  the  Registrant 
has  been  engaged  as  a  servK:H  c:ompanv  to  perform  transfer  agent  functions: 


Name. 

Frte  No   (beginning  wrth  84-  or  85~)                                                             | 
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Name 


File  No.  (tjeginning  with  84-  or  85-): 


IFR  Doc    00-14594  Filed  6-B-OO;  8:45  am] 
BILLING  CODE  801 0-01 -P 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  510 

New  Animal  Drugs;  Change  of 
Sponsor's  Address 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Final  rule. 


SUHdMARY:  The  Food  and  Drug 

Administration  (FDA)  is  amending  the 

animal  drug  regulations  to  reflect  a 

change  of  sponsor's  address  for  Medicis 

Dermatologies,  Inc. 

DATES:  This  rule  is  effective  June  9, 

2000. 

Thomas  f.  McKay,  Center  for  Veterinary 


Medicine  {HFV-102),  Food  and  Drug 
Administration,  7500  Standish  PI., 
Rockville,  MD  20855,  301-827-0213. 
SUPPLEMENTARY  information:  Medicis 
Dermatologies,  Inc.,  4343  East 
Camelback  Rd.,  suite  250,  Phoenix,  AZ 
85018-2700,  has  informed  FDA  of  a 
change  of  sponsor's  address  to  8125 
North  Hayden  Rd.,  Scottsdale,  AZ 
85258.  Accordingly,  the  agency  is 
amending  the  regulations  in  21  CFR 
510.600(c)(1)  and  (c)(2)  to  reflect  the 
change  of  sponsor's  address. 

This  rule  does  not  meet  the  definition 
of  "rule"  in  5  U.S.C.  804(3)(A)  because 
it  is  a  rule  of  "particular  applicability." 
Therefore,  it  is  not  subject  to  the 
congressional  review  requirements  in  5 
U.S.C,  801-808. 

List  of  Subjects  in  21  CFR  Part  510 

Administrative  practice  and 
procedure.  Animal  drugs.  Labeling, 
Reporting  and  recordkeeping 
requirements. 

Therefore,  under  tiie  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 


authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinarv  Medicine.  21 
CFR  part  510  is  amended  as  follows: 

PART  510— NEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  510  continues  to  read  as  follows: 

Authority:  21  U.S.C-  .121.  331.  351,  352. 
353.  360b.  371.  379e 

2.  Section  510.600  is  amended  in  the 
table  in  paragraph  (c)(1)  by  revising  the 
entry  for  "Medicis  Dermatologies.  Inc." 
and  in  the  table  in  paragraph  {c)(2)  by 
revising  the  entry  for  "099207"  to  read 
as  follows: 

§  510.600    Names,  addresses,  and  drug 
lat>eler  codes  of  sponsors  of  approved 
applications. 
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Firm  name  and  actdress 


Drug  labeler  code 


099207 


Medicis  Dermatologies,  Inc.,  8125  North  Hayden  Rd ,  Scotlsdale,  AZ 
85258 


(2)*    •    • 


Drug  labeler  code 


Firm  name  and  address 


099207 


Medicis  Dermatologies, 
85258 


Ine  ,  8125  North  Hayden  Rd  ,  Seottsdale  AZ 


Dated  May  2H.  ^1)00 
Claire  M.  Lathers. 

Dirfctor.  ( Iffict-  i)f  iVcvv  Animal  Dniff 
Evtihnition.  C^rntrr  fur  Vftrnnnrv  Mfduirif 
(FK  !)()(     00-  144b4  Kilcd  ft-H-«().  a  4=i  <im| 
WLUNQ  COOe  4160-01 -# 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
21  CFR  Parts  524  and  556 

Ophthalmic  and  Topical  Dosaga  Form 
New  Animal  Drugs;  Moxidactin 

AGENCY:  Food  and  Drug  Administration. 
HHS 

ACTION:  Final  i^le 


summary:  The  Food  and  Drug 
Administratir)n  (f'DA)  i.s  amending  the 
animal  dnig  regulation.s  to  rHflect 
approval  of  a  supplemental  now  anunal 
drug  application  (NADA)  fiUnl  bv  Fori 
Dodge  Animal  Health.  Division  of 
American  Home  Products  ("orp.  The 
supplemental  NADA  provides  for 
topical  use  of  a  0.3  percent  moxidectin 
solution  on  daiiv  cattle  of  breeding  age 
for  treatment  and  control  of  infet:tions 
and  infestations  of  certain  intt^nal  and 
external  parasites.  FDA  is  also 
amending  the  regulations  to  tistabli.sh  a 
toleranc:e  for  moxidectin  residues  in 
milk 

DATES:  This  rule  is  effective  June  y, 
2000 

FOR  FURTHER  INFORMATION  CONTACT: 

Steven  D.  Vaughn.  (Center  for  Veterinary 
Medicine  (HFV-130).  Food  and  Drug 


Administration,  7500  Stajidish  PI., 
Rockville,  MD  20855.  301-827-7584. 

SUPPI.EMENTARY  INFORMATION:  Fort 
Dodge  Animal  Health,  Division  of 
American  Home  Products  Corp..  800 
Fifth  St.  NW  ,  Fort  Dodge,  lA  50501. 
filed  supplemental  NADA  141-099  that 
provides  for  use  of  Cydectin* 
(moxidectin)  0.5  percent  pouron  for 
dairy  cattle  at  500  micrograms 
moxidectin  per  kilogram  of  body  weight 
for  treatment  and  control  of  infections 
and  infestations  of  certain 
gastrointestinal  roundworms, 
lungworms,  cattle  grubs,  mites,  lice,  and 
horn  flies.  The  supplemental  NADA  is 
approved  as  of  November  2,  1999,  and 
the  regulations  are  amended  in  21  CFR 
524.1451  to  reflect  the  approval.  The 
basis  for  approval  is  discussed  in  the 
freedom  of  information  summary 

In  addition,  the  regulations  are 
amended  in  21  CFR  556.426  to  add  a 
tolerance  for  residues  of  moxidectin  in 
milk  and,  editorially,  to  reflect  current 
format 

In  accordance  with  the  freedom  of 
information  provisions  of  21  ('FR  part 
20  and  514.  ll(e)(2)(ii).  a  summarv  of 
safetv  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-:U)5),  Food  and  Drug 
Administration.  5630  Fishers  Lane.  rm. 
1061.  Rockville,  MD  20852,  between  9 
a  m.  and  4  p  m  .  Mondav  through 
Friday 

Under  section  512(c)(2)(F)(ii)  of  the 
Ftuleral  Food.  Drug,  and  Cosmetic  Act 
(21  U.S.C.  360b(c)(2)(F)(ii)).  this 
approval  qualifies  for  3  years  of 
marketing  exclusivity  beginning 


November  2.  1999.  because  the 
application  contains  substantial 
evidence  of  the  effectiveness  of  the  drug 
involved,  any  studies  of  animal  safety 
or,  in  the  case  of  food-producing 
animals,  human  food  safety  studies 
(other  than  bioequivalence  or  residue 
studies)  required  for  approval  of  the 
application  and  conducted  or  sponsored 
by  the  applicant. 

The  agency  has  carefully  considered 
the  potential  enviroiunental  effects  of 
this  action  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
envirorunental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p  m.,  Monday  through  Friday. 

This  rule  does  not  meet  the  definition 
of  "rule"  in  5  U.S.C.  804(3)(A)  because 
if  is  a  rule  of  "particular  applicability." 
Therefore,  if  is  not  subject  to  the 
congressional  review  requirements  in  5 
use  801-808 

List  of  Subjects 

21  CFR  Part  524 

Animal  drugs. 

21  CFR  Part  556 

Animal  drugs.  Foods. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary'  Medicine.  21 
CFR  parts  524  and  556  are  amended  as 
follows: 
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PART  524— OPHTHALMIC  AND 
TOPICAL  DOSAGE  FORM  NEW 
ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  524  continues  to  read  as  follows: 

Authority:  21  U.S.C.  360b. 
§524.1451     [Amended] 

2.  Section  524.1451  Moxidectin  is 
amended  in  the  first  sentence  of 
paragraph  (d)(2)  by  removing  the  phrase 
"Beef  and  non-lactating  dairy  cattle" 
and  by  adding  in  its  place  the  phrase 
"Beef  and  dairy  cattle",  and  in 
paragraph  (d)(3)  by  removing  the  first 
and  second  sentences. 

PART  556— TOLERANCES  FOR 
RESIDUES  OF  NEW  ANIMAL  DRUGS 
IN  FOOD 

3.  The  authority  citation  for  21  CFR 
part  556  continues  to  read  as  follows; 

Authority:  21  U.S.C.  ,142.  360b.  371. 

4.  Section  556.426  is  revised  to  read 
as  follows: 

§556.426    Moxidectin. 

(a)  Acceptable  daily  intake  (ADIj.  The 
ADI  for  total  residues  of  moxidectin  is 

4  micrograms  per  kilogram  of  body 
weight  per  day. 

(b)  Tolerances.  The  tolerance  for 
parent  moxidectin  (the  marker  residue) 
in  edible  tissues  of  cattle  is  200  parts 
per  billion  (ppb)  in  liver  (the  target 
tissue)  and  50  ppb  in  muscle.  The 
tolerance  for  parent  moxidectin  is  50 
ppb  in  milk. 

UiitccI    Ma>  29.  2000. 
Claire  M.  Lathers. 

Dirf'ctor.  Office  o/.Vph  Animal  Drug 
Evaluation.  Center  for  Veterinan-  Medicine. 
|KR  Uoi  .  00-14463  Filed  6-8-00;  8;4.'>  am| 
BILUNG  COOE  4160-01-F 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

29  CFR  Part  1952 

State  Plans:  Coverage  of  the  United 
States  Postal  Service  and  Other 
Coverage  Issues — Changes  to  Level  of 
Federal  Enforcement  for  Alaska, 
Arizona,  California,  Hawaii,  Indiana, 
Iowa,  Kentuclcy,  Maryland,  Michigan, 
Minnesota,  Nevada,  New  Mexico,  North 
Carolina,  Oregon,  Puerto  Rico,  South 
Carolina,  Tennessee,  Utah,  Vermont, 
Virginia,  the  Virgin  Islands, 
Washington  and  Wyoming 

AGENCY:  Occupational  Safetv  and  Health 
Administration  (OSHA),  U.S. 
Department  of  Labor. 
ACTION:  Final  rule. 

SUMMARY:  This  document  amends 
OSHA's  regulations  to  reflect 
declination  of  jurisdiction  over  the 
United  States  Postal  Service  (U.S.  Postal 
Ser\'ice  or  USPS)  and  its  facilities  by  all 
twenty-three  (23)  approved  State  Plans 
which  cover  the  private  sector.  The 
Postal  Employees'  Safetv  Enhancement 
Act  of  1998  (PESEA)  amended  the 
Occupational  Safety  and  Health  Act  of 
1970  (the  Act)  to  include  the  USPS 
within  its  definition  of  "employer." 
Accordingly.  OSHA  assumed 
jurisdiction  for  the  USPS  on  September 
29,  1998.  PESEA  extends  all  provisions 
of  the  Act  to  the  USPS,  including 
section  18  of  the  Act,  thus  granting  the 
OSHA-approved  State  plans  the 
authority  to  regulate  the  USPS. 
Subsequently,  OSHA  required  the  State 
plan  States  to  either  elect  to  amend  their 
State  plans  to  cover  the  USPS,  or  to 
decline  to  exercise  such  coverage,  in 
which  case  coverage  would  remain  a 
Federal  OSHA  responsibility.  All 
affected  State  plans  declined.  OSHA  is 
hereby  amending  pertinent  sections  of 
its  regulations  on  approved  State  plans 
to  reflect  the  declination  of  State 
jurisdiction  and  the  continuation  of 
Federal  OSHA  enforcement  authority 
over  the  USPS,  including  contract 
employees  and  contractor-operated 
facilities  engaged  in  USPS  mail 
operations,  in  all  of  the  twenty-three 
(23)  States  operating  OSHA-approved 
State  plans  covering  the  private  sector, 
and  notifying  affected  employers  and 
employees  of  this  action.  As  a  result. 
Federal  OSFLA  is  responsible  for  safety 
and  health  enforcement  with  respect  to 
the  USPS  and  its  facilities  in  all  States 
nationwide.  In  addition,  technical 
corrections  are  being  made  pertaining  to 
maritime  jurisdiction  in  several  of  the 


States;  military,'  jurisdiction  in  the  State 
of  Washington;  coverage  on  Indian 
Reservations  in  the  State  of  Oregon;  and 
information  on  where  the  plan 
documents  for  the  various  State  plans 
may  be  inspected. 
EFFECTIVE  DATE:  June  9,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ronnie  Friedman.  Director.  Office  of 
Information  and  Consumer  Affairs. 
Occupational  Safety  and  Health 
Administration,  U.S.  Department  of 
Labor.  Room  N3637,  200  Constitution 
Avenue  NW.  Washington.  D.C.  20210. 
(202) 693-1999. 
SUPPLEMENTARY  INFORMATION: 

Introduction 

Section  18  of  the  Occupational  Safetv 
and  Health  Act  of  1970.  29  U.S.C.  667.' 
provides  that  States  which  wish  to 
assume  responsibility  for  developing 
and  enforcing  their  own  occupational 
safety  and  health  standards  may  do  so 
by  submitting  and  obtaining  Federal 
approval  of  a  State  plan.  State  plan 
approval  occurs  in  stages  which  include 
initial  approval  under  section  18(c)  of 
the  Act  and  ultimately,  final  approval 
under  section  18(e)  of  the  Act.  In  the 
interim,  between  initial  approval  and 
final  approval,  there  is  a  period  of 
concurrent  Federal/State  jurisdiction 
within  a  State  operating  an  approved 
plan.  In  the  following  States  which  have 
not  received  section  18(e)  final 
approval,  concurrent  Federal 
enforcement  authority  remains  in  effect 
but  has  been  suspended  voluntarily  in 
accordance  with  operational  status 
agreements  between  OSHA  and  the 
individual  States.  See  29  CFR  1954.3  for 
guidelines  and  procedures.  These  States 
are;  California.  Michigan.  New  Mexico, 
Oregon,  Puerto  Rico.  Vermont  and 
Washington.  In  the  following  States 
which  have  received  final  approval 
pursuant  to  section  18(e)  of  the  Act. 
Federal  OSHA  standards  and 
enforcement  authority  have  been 
relinquished.  These  States  are:  Alaska. 
Arizona,  Hawaii.  Indiana,  Iowa. 
Kentucky.  Marv'land.  Minnesota. 
Nevada.  North  Carolina.  South  Carolina, 
Tennessee,  Utah.  Virginia,  and 
Wyoming.  (Concurrent  Federal 
enforcement  authority  is  currently  being 
exercised  in  the  Virgin  Islands. 
Connecticut  and  New  York  operate  State 
plans  limited  in  coverage  to  State  and 
local  government  employees  and  are  not 
affected  by  this  rule.) 

Background 

United  States  Postal  Sen-ice 

States  ordinarily  cannot  exercise 
regulatory  authority  over  Federal 
agencies  or  other  Federal  institutions  or 
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instrumentalititJs,  unlcs.s  sp»)(;ific:ally 
authorized  bv  (".ongress  The  Postal 
EmplovtHis'  Safety  Enhancement  Art 
(Public  Law  105-241)  (PESEA).  enacted 
on  September  28,  1998,  subjects  the 
United  States  Postal  Service  (US.  Postal 
Service  or  USPS)  to  all  provisions  of  the 
Occupational  Safety  and  Health  Act  (the 
Act)  in  the  same  manner  as  a  private 
sector  employer.  PESEA  amends  two 
sections  of  the  Act  to  provide  full 
private-sector  coverage  of  the  USPS.  The 
first  provision  amends  section  3(5)  of 
the  Act,  29  U.S.C.  652(5),  to  exclude  the 
USPS  from  the  existing  exemption  of 
the  United  States  from  the  definition  of 
"employer."  As  a  result,  the  USPS  is 
now  covered  by  (ISHA  in  the  same 
manner  as  a  private  sector  employer. 
The  second  provision  clarifies  the  status 
of  the  USPS  under  se<;tion  19  of  the 
OSH  Act,  29  U.S.C.  668(a),  which  deals 
with  Federal  agency  safety  and  health 
programs.  The  new  provision 
affirmatively  states  that  the  USPS  is  not 
to  be  considered  a  "Federal  agency"  for 
purposes  of  section  19.  Thus,  PESEA 
makes  the  USPS  subject  to  coverage 
under  all  provisions  of  the  federal 
OSHAct  which  are  applicable  to  private 
sector  employment,  including  the  State 
plan  provisions  of  section  18  of  the  Act, 
thus  granting  the  States  with  OSHA- 
approved  State  plans  the  authority  to 
regulate  this  Federal  instrumentality. 
(Prior  to  enactment,  a  colloquy  on  the 
floor  of  the  House  of  Representatives 
confirmed  this  intent.) 

Federal  OSHA  now  regulates  the 
working  conditions  of  USPS  employees 
as  well  as  contract  employees  engaged 
in  official  USPS  mail  operations,  e.g., 
contract  mail  carriers  and  truck  drivers 
transporting  and  unloading  mail. 
(OSHA  notes  that  pursuant  to  section 
4(b)(1),  OSHA  standards  do  not  apply  to 
working  conditions  regulated  by  the 
Department  of  Transportation,  Office  of 
Motor  Carrier  and  Highway  Safety  ) 
Federal  OSHA  also  regulates  the 
working  conditions  of  postal  stations 
located  in  other  public  or  commercial 
facilities. 

In  a  memorandum  dated  October  20, 
1998,  OSHA  offered  the  State  plan 
States  the  opportunity  to  amend  their 
State  plans  to  extend  State  jurisdiction 
to  the  USPS,  as  authorized  by  PESEA, 
or  to  decline  to  exercise  such 
jurisdiction,  in  which  case  coverage 
would  remain  a  Federal  OSHA 
responsibility   All  23  State  plan  States 
with  private  settor  responsibility 
determined  they  would  not  assume 
responsibility  for  coverage  of  USPS 
employees  and  contractors  engaged  in 
USPS  mail  handling  operations.  OSHA 
is  hereby  amending  pertinent  sections  of 
its  regulations  on  approved  State  plans 


to  reflect  this  declination  of  State 
jurisdiction  and  continuation  of  Federal 
OSHA  enforcement  authority  over  this 
occupational  safety  and  health  issue  in 
the  twenty-three  (23)  States  operating 
approved  State  plans.  This  rule  modifies 
each  States  subpart  at  29  CFR  1952  to 
document  that  coverage  of  USPS 
workplaces  and  employees  is  not  an 
issue  covered  by  the  State  plan  and 
remains  a  Federal  OSHA  responsibility. 
P'ederal  coverage  in  State  plan  States 
encompasses  USPS  employees,  and 
contract  employees  and  contractor- 
operated  facilities  engaged  in  USPS  mail 
operations  State  plan  States  will 
continue  to  exercise  jurisdiction,  where 
permitted  by  State  law.  over  all  other 
private  sector  contractors  and 
employees  working  on  USPS  sites  but 
not  engaged  in  U.SPS  mail  operations, 
such  as  building  maintenance  and 
construction  workers. 

(Connecticut  and  New  York  operate 
State  plans  limited  in  coverage  to  State 
and  local  government  employees  and 
are  not  affected  by  this  rule 

Other  Technical  Corrections 

Five  (5)  States  (California, 
Washington,  Oregon,  Minnesota, 
Vermont)  include  some  aspects  of 
private  sector  maritime  operations 
(shipyards,  longshoring.  marine 
terminals,  gear  certification)  within  the 
scope  of  their  plans.  All  State  plans 
provide  coverage  to  State  and  local 
government  employees  engaged  in 
maritime  activities  This  rule  modifies 
pertinent  sections  of  29  CFR  1952  to 
reflect,  in  more  uniform  leuiguage,  the 
extent  of  State  Plan  and  Federal  OSHA 
maritime  jurisdiction.  This  rule  also 
makes  other  technical  corrections  and 
updates  with  regard  to  military 
jurisdiction  in  the  State  of  Washington 
and  coverage  on  Indian  Reservations  in 
the  State  of  Oregon.  Finally,  this  rule 
updates  information  in  each  State's 
subpart  regarding  where  the  plan 
documents  for  that  State  are  made 
available  to  the  public 

Decision 

29  CFR  Part  1953  sets  forth  the 
procedures  by  which  the  Assistant 
Secretary  will  review  changes  to  State 
plans  approved  in  accordance  with 
section  18(c)  of  the  Act  and  Part  1902. 
Upon  review  of  the  twenty-three  State 
plan  decisions  in  accordance  with  these 
procedures,  OSHA  hereby  approves 
these  actions  and  amends  each  State's 
subpart  in  29  CFR  Part  1952  to  reflect 
thf'  State's  determination  not  to  extend 
State  Plan  jurisdiction  to  the  US  Postal 
,Ser\ice.  Today's  rule  in  the  Federal 
Register  further  provides  notice  to 
affected  employers  and  employees  of 


the  extent  of  Federal  OSHA  enforcement 
authority  over  the  U.S.  Postal  Service  in 
each  of  the  23  State  plan  States  which 
cover  private  sector  employment. 
Technical  corrections  with  regard  to  the 
extent  of  State  and  Federal  enforcement 
authority  over  safety  and  health  issues 
in  the  maritime  industry  in  several  of 
the  States:  military-  jurisdiction  in  the 
State  of  Washington:  coverage  on  Indian 
Reservations  in  the  State  of  Oregon;  and 
information  on  where  the  plan 
documents  for  the  various  State  plans 
may  be  inspected  are  also  approved,  and 
the  pertinent  subparts  of  Part  1952 
amended.  (Note:  In  the  interest  of 
clarity,  the  full  text  of  each  of  the 
amended  sections,  including  unchanged 
provisions  which  reflect  previously 
approved  determinations  by  the  affected 
States,  is  included  in  the  following 
amendments  to  Part  1952.) 

Public  Participation 

Under  29  CFR  1953.2(c),  the  Assistant 
Secretary  may  prescribe  alternative 
procedures  to  expedite  the  review 
process  or  for  other  good  cause  which 
may  be  consistent  with  applicable  laws. 
As  these  State  actions  impose  no  new 
responsibilities  or  requirements  on 
employers,  employees  or  the  State,  no 
opportunity  for  public  comment  is 
required. 

Regulatory  Flexibility  Act 

OSHA  certifies  pursuant  to  the 
Regulatory  Flexibility  Act  of  1980  (5 
use.  601  et  seq.)  that  this  action  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  No  additional  burden  will  be 
placed  upon  the  State  government 
beyond  the  responsibilities  already 
assumed  as  part  of  the  approved  State 
plan. 

Federalism 

Executive  Order  13132  on 
"Federalism"  emphasizes  consultation 
between  Federal  agencies  and  the  States 
and  establishes  specific  review 
procedures  the  Federal  government 
must  follow  as  it  carries  out  policies 
which  affect  State  or  local  governments. 
OSHA  has  included  in  the 
Supplementary  Information  section  of 
today's  notice  a  general  explanation  of 
the  relationship  between  Federal  OSHA 
and  the  State  Plan  States  under  the 
Occupational  Safety  and  Health  Act  and 
the  effect  of  the  Postal  Employees' 
Safety  Enhancement  Act  and  other 
issues  on  this  relationship.  OSHA  has 
consulted  extensively  with  the  States  on 
their  individual  decisions  on  these 
issues.  Although  OSHA  has  determined 
that  the  requirements  and  consultation 
procedures  provided  in  Executive  Order 
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13132  are  not  applicable  to  State 
decisions  on  the  extent  of  State  Plan 
coverage  under  the  OSH  Act  which  have 
no  effect  outside  the  particular  State, 
OSHA  has  reviewed  the  decisions 
approved  today  and  believes  they  have 
been  made  in  a  manner  consistent  with 
the  principles  and  criteria  set  forth  in 
the  Executive  Order. 

This  document  was  prepared  under 
the  direction  of  Charles  N.  Jeffress, 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health.  It  is 
issued  under  section  18  of  the  OSH  Act, 
(29  U.S.C.  667).  29  CFR  Part  1902,  and 
Secretary  of  Labor's  Order  No.  1—90  (55 
FR  9033). 

List  of  Subjects  in  29  CFR  Part  1952 

Intergovernmental  relations.  Law 
enforcement.  Occupational  safety  and 
health,  Reporting  and  recordkeeping 
requirements. 

Signed  at  Washington.  D.C.  this  30th  dav 
of  May  2000. 
Charles  N.  leffress. 

Assistant  Serrptary 

For  the  reasons  set  out  in  the 
preamble.  29  CFR  Part  1952  is  hereby 
amended  as  set  forth  below: 

PART  1952-{AMENDED] 

1.  The  authority  citation  for  part  1952 
continues  to  read  as  follows: 

Authority:  Sec  18.  84  Stat.  1608  (29  U.S.C. 
f)B7);  29  CFR  Pari  1902.  Secretary  of  Labor's 
Order  No.  1-90  (5.5  FR  9033). 

Sut>part  C — South  Carolina 

2.  Section  1952.94  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

S 1 952.94    Final  approval  determination. 

***** 

(b)  Except  as  otherwise  noted,  the 
plan  which  has  received  final  approval 
covers  all  activities  of  employers  and  all 
places  of  employment  in  South 
Carolina.  The  plan  does  not  cover 
private  sector  maritime  employment; 
military  bases;  Federal  government 
employers  and  employees;  the  U.S. 
Postal  Service  (USPS),  including  USPS 
employees,  and  contract  employees  and 
contractor-operated  facilities  engaged  in 
USPS  mail  operations:  private  sector 
employment  at  Area  D  of  the  Savannah 
River  Site  (power  generation  and 
transmission  facilities  operated  by 
South  Carolina  Electric  and  Gas)  and  at 
the  Three  Rivers  Solid  Waste  Authority; 
the  enforcement  of  the  field  sanitation 
standard,  29  CFR  1928.110.  and  the 
temporary  labor  camps  standard,  29 
CFT?  1910.142,  with  respect  to  any 
agricultural  establishment  where 
employees  are  engaged  in  "agricultural 


employment"  within  the  meaning  of  the 
Migrant  and  Seasonal  Agricultxiral 
Worker  Protection  Act,  29  U.S.C. 
1802(3),  regardless  of  the  number  of 
employees,  including  employees 
engaged  in  hand  packing  of  produce 
into  containers,  whether  done  on  the 
ground,  on  a  moving  machine,  or  in  a 
temporary  packing  shed,  except  that 
South  Carolina  retains  enforcement 
responsibility  over  agricultural 
temporary  labor  camps  for  employees 
engaged  in  egg,  poultry,  or  red  meat 
production,  or  the  post-harvest 
processing  of  agricultural  or 
horticultural  commodities. 


3.  Section  1952.95  is  amended  by 
revising  paragraph  (b)(1)  to  read  as 
follows: 

§  1 952.95    Level  of  Federal  enforcement. 


fb)(l)  In  accordance  with  section 
18(e).  final  approval  relinquishes 
Federal  OSHA  authority  only  with 
regard  to  occupational  safety  and  health 
issues  covered  by  the  South  Carolina 
plan.  OSHA  retains  full  authority  over 
issues  which  are  uot  subject  to  State 
enforcement  under  the  plan.  Thus, 
Federal  OSHA  retains  its  authority 
relative  to  safety  and  health  in  private 
sector  maritime  activities,  and  will 
continue  to  enforce  all  provisions  of  the 
Act,  rules  or  orders,  and  all  Federal 
standards,  current  or  future,  specifically 
directed  to  maritime  employment  (29 
CFR  Part  1915,  shipyard  employment: 
Part  1917,  marine  terminals;  Part  1918. 
longshoring;  Part  1919,  gear 
certification),  as  well  as  provisions  of 
general  industry'  and  construction 
standards  (29  CFR  Parts  1910  and  1926) 
appropriate  to  hazards  found  in  these 
employments;  employment  on  military 
bases;  £ind  private  sector  employment  at 
Area  D  of  the  Savannah  River  Site 
(power  generation  and  transmission 
facilities  operated  by  South  Carolina 
Electric  and  Gas)  and  at  the  Three 
Rivers  Solid  Waste  Authority.  Federal 
jurisdiction  is  retained  and  exercised  by 
the  Employment  Standards 
Administration,  U.S.  Department  of 
Labor,  (Secretary's  Order  5-96.  dated 
December  27.  1996)  with  respect  to  the 
field  sanitation  standard,  29  CFR 
1928.110,  and  the  enforcement  of  the 
temporary  labor  camps  standard,  29 
CFR  1910.142,  in  agriculture,  as 
described  in  §  1952.94(b).  Federal 
jurisdiction  is  also  retained  with  respect 
to  Federal  government  employers  and 
employees;  and  the  U.S.  Postal  Service 
(USPS),  including  USPS  employees,  and 
contract  employees  and  contractor- 


operated  facilities  engaged  in  USPS  mail 
operations. 


***** 


4.  Section  1952.96  is  revised  to  read 
as  follows: 

§  1 952.96    Where  the  plan  may  tw 
inspected. 

A  copy  of  the  principal  documents 
comprising  the  plan  may  be  inspected 
and  copied  during  normal  business 
hours  at  the  following  locations: 

Office  of  State  Programs.  Occupational  Safety 
and  Health  Administration.  U.S. 
Department  of  Labor.  200  Constitution 
Avenue  NW.  Room  N3700.  Washington. 
DC  20210: 

Office  of  the  Regional  .administrator. 
Occupational  Safety  and  Health 
.^dminist^ation.  U.S.  Department  of  Labor. 
.Atlanta  Federal  Center.  61  Forsvth  Street. 
SVV.  Room  6T50.  Atlanta.  Georgia  30303; 
and 

Office  of  the  Director.  South  Carolina 
Department  of  Labor.  Licensing  and 
Regulation.  Koger  Office  Park.  Kingstree 
Building,  no  Centerview  Drive.  P.O  Box 
11329.  Columbia.  South  Carolina  29210 


Subpart  D — Oregon 

5.  Section  1952.105  is  eunended  by 
revising  paragraphs  (a)(2).  (a)(7).  (a)(8). 
(a)(9)  and  (a)(10)  to  read  as  follows: 

§  1 952.1 05    Level  of  Federal  enforcement. 


(2)  Standards  in  the  maritime  issues 
covered  by  29  CFR  Parts  1915.  1917, 
1918.  and  1919  (shipyards,  marine 
terminals,  longshoring.  and  gear 
certification),  and  enforcement  of 
general  industr\'  and  construction 
standards  (29  CFR  Parts  1910  and  1926) 
appropriate  to  hazards  found  in  these 
employments,  which  have  been 
specifically  excluded  from  coverage 
under  the  plan.  This  includes: 
employment  on  the  navigable  waters  of 
the  U.S.;  shipyard  and  boatyard 
employment  on  or  immediately  adjacent 
to  the  navigable  waters — including 
floating  vessels,  diy  docks,  graving 
docks  and  marine  railways — from  the 
front  gate  of  the  work  site  to  the  U.S. 
statutory'  limits;  longshoring.  marine 
terminal  and  marine  grain  terminal 
operations,  except  production  or 
manufacturing  areas  and  their  storage 
facilities;  construction  activities 
emanating  from  or  on  floating  vessels  on 
the  navigable  waters  of  the  U.S.: 
commercial  diving  originating  from  an 
object  afloat  a  navigable  waterway;  and 
all  other  private  sector  places  of 
employment  on  or  adjacent  to  navigable 
waters  whenever  the  activity  occurs  on 
or  from  the  water; 
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(7)  Enforcement  of  occupational  safety 
and  health  standards  at  all  private  sector 
establishments,  including  tribal  and 
Indian-owned  enterprises,  on  all  Indian 
and  non-Indian  lands  within  the 
currently  established  boundaries  of  all 
Indian  reservations,  including  the  Warm 
Springs  and  Umatilla  reservations,  and 
on  lands  outside  these  reservations  that 
are  held  in  trust  by  the  Federal 
government  for  these  tribes.  (Businesses 
owned  by  Indians  or  Indian  tribes  that 
conduct  work  activities  outside  the 
tribal  reservation  or  trust  lands  are 
subject  to  the  same  jurisdiction  as  non- 
Indian  owned  businesses); 

(8)  Enforcement  of  occupational  safety 
and  health  standards  at  worksites 
located  within  Federal  military 
reservations,  except  private  contractors 
working  on  US  Army  Corps  of 
Engineers  dam  construction  projects, 
including  reconstruction  of  docks  or 
other  appurtenances: 

(9)  Investigations  and  inspections  for 
the  purpose  of  the  evaluation  of  the  plan 
under  sec:tions  18(e)  and  (f)  of  the  Act 
(29  use  ft67(e)  and  (f)):  and 

(10)  Enforcement  of  occupational 
safety  and  health  standards  with  regard 
to  all  Federal  government  employers 
and  employees;  and  the  U.S.  Postal 
Service  (USPS),  including  USPS 
employees,  and  contract  employe«?s  and 
contractor-operated  facilities  engaged  in 
USPS  mail  operations. 
***** 

6.  Section  1952  107  is  amended  by 
adding  a  new  paragraph  (g)  to  ntad  as 

follows; 

§  1 952. 1 07    Changes  to  approved  plans. 

***** 

(g)  Oregon's  State  plan  (;hanges 
extending  P'ederal  enforcement 
jurisdiction  to  shore  side  shipyard  and 
boatyard  employment,  as  described  in  a 
1998  Memorandum  of  Understanding 
and  addendum  to  the  State's  operational 
status  agreement;  and  to  all  private 
sector  employment,  including  tribal  and 
Indian-owned  enterprises,  on  all  Indian 
reservations,  including  establishments 
on  trust  lands  outside  of  reservations,  a.s 
described  in  a  separate  1998  addendum, 
were  approved  by  the  Assistant 
Secretary'  on  lanuary  6,  1999. 

Subpart  E— Utah 

7.  Section  1952.1 14  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  1952.114    Final  approval  datarmination. 

***** 

(b)  E.xcept  as  otherwise  noted,  the 
plan  which  has  received  final  approval 
covers  all  activities  of  employers  and  all 
places  of  employment  in  Utah.  The  plan 


does  not  cover  private  sector  maritime 
employment:  employment  on  Hill  Air 
Force  Base:  Federal  government 
employers  and  employees;  the  U.S. 
Postal  Service  (USPS),  including  USPS 
employees,  and  contract  employees  and 
contractor-operated  facilities  engaged  in 
USPS  mail  operations;  the  enforcement 
of  the  field  sanitation  standard,  29  CFR 
1928.110,  and  the  enforcement  of  the 
temporary  labor  camps  standard,  29 
CFR  1910.142,  with  respect  to  any 
agricultural  establishment  where 
employees  are  engaged  in  "agricultural 
employment  "  within  the  meaning  of  the 
Migrant  and  Seasonal  Agricultural 
Worker  Protection  Act,  29  U.S.C. 
1802(3),  regardless  of  the  number  of 
employees,  including  employees 
engaged  in  hand  packing  of  produce 
into  containers,  whether  done  on  the 
ground,  on  a  moving  machine,  or  in  a 
temporary  packing  shed,  except  that 
Utah  retains  enforcement  responsibility 
over  agricultural  temporary'  labor  camps 
for  employees  engaged  in  egg,  poultry, 
or  red  meat  production,  or  the  post- 
harvest  processing  of  agricultural  or 
horticultural  commodities. 


8.  Section  1952.115  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  1 952. 115    Laval  of  Fadaral  anf orcamant. 

***** 

(b)  In  accordance  with  section  18(e), 
final  approval  relinquishes  Federal 
(JSHA  authority  only  with  regard  to 
occupational  safety  and  health  issues 
covered  by  the  Utah  plan.  OSHA  retains 
full  authority  over  issues  which  are  not 
subject  to  State  enforcement  under  the 
plan.  Thus,  Federal  OSHA  retains  its 
authority  relative  to  safety  and  health 
enforcement  in  private  sector  maritime 
activities  and  will  continue  to  enforce 
all  provisions  of  the  Act,  rules  or  orders, 
and  all  Federal  standards,  current  or 
future,  specifically  directed  to  maritime 
employment  (29  CFR  Part  1915, 
shipyard  employment;  Part  1917, 
marine  terminals;  Part  1918, 
longshoring:  Part  1919,  gear 
certification),  as  well  as  provisions  of 
general  industry  and  construction 
standards  (29  CFR  Parts  1910  and  1926) 
appropriate  to  hazards  found  in  these 
employments.  Federal  jurisdiction  is 
retained  and  exercised  by  the 
Employment  Standards  Administration, 
U.S.  Department  of  Labor.  (Secretary's 
Order  5-96.  dated  December  27.  1996) 
with  respect  to  the  field  sanitation 
standard,  29  CFR  1928.110,  and  the 
enforcement  of  the  temporary  labor 
camps  .standard,  29  CFR  1910.142,  in 
agriculture,  as  described  in 
«^  1952.114(b).  Federal  jurisdiction  is 


also  retained  with  regard  to;  all 
employment  on  the  Hill  Air  Force  Base; 
Federal  government  employers  and 
employees;  and  the  U.S.  Postal  Service 
(USPS),  including  USPS  employees,  and 
contract  employees  and  contractor- 
operated  facilities  engaged  in  USPS  mail 
operations.  In  addition,  any  hazard, 
industry,  geographical  area,  operation  or 
facility  over  which  the  State  is  unable 
to  effectively  exercise  jurisdiction  for 
reasons  not  related  to  the  required 
performance  or  structure  of  the  plan 
shall  be  deemed  to  be  an  issue  not 
covered  by  the  finally  approved  plan, 
and  shall  be  subject  to  Federal 
enforcement.  Where  enforcement 
jurisdiction  is  shared  between  Federal 
and  State  authorities  for  a  particular 
area,  project,  or  facility,  in  the  interest 
of  administrative  practicability.  Federal 
jurisdiction  may  be  assumed  over  the 
entire  project  or  facility.  In  either  of  the 
two  aforementioned  circumstances. 
Federal  enforcement  may  be  exercised 
immediately  upon  agreement  between 
Federal  and  State  OSHA. 
***** 

9.  Section  1952.116  is  revised  to  read 
as  follows: 

11952.116    Whara  the  plan  may  ba 
tnspactad. 

A  copy  of  the  principal  documents 
comprising  the  plan  may  be  inspected 
and  copied  during  normal  business 
hours  at  the  following  locations: 

(JfficB  of  .State  f'rogrdms.  C)(  t  upational  Safety 
and  Health  Administration.  I'.S. 
Def)artment  of  Labor.  200  (Constitution 
.^venue  \'W..  Room  N3700.  Washington. 
[X:  20210. 

Offiie  of  the  Regional  Administrator, 
C)i  (  upationai  Safety  and  Health 
.Administration.  I'  ,S  Department  of  Labor. 
1999  Broadway  Suite  1690.  Denver, 
Colorado  80202-,')716;  and 

(Jffii  e  of  the  (Commissioner.  Labor 

(Commission  of  Utah.  160  East  300  South, 
3rd  Floor.  P  ().  Box  146650.  Salt  Lake  City. 
I 'tah  84114-6650 

Subpart  F — Washington 

10.  Section  1952.121  is  revised  to  read 
as  follows: 

§  1 952. 1 21     Whara  tt>e  plan  may  ba 
Inspected. 

A  copy  oi  the  principal  documents 
comprising  the  plan  may  be  inspected 
and  copied  during  normal  business 
hours  at  the  following  locations: 

Office  of  State  Programs,  Occupational  Safety 

and  Health  Administration,  I'.S. 

I3epartment  of  Labor,  200  Constitution 

.Avenue  NW.,  Room  N3700,  Washington, 

DC;  20210; 
Offue  of  the  Regional  Administrator, 

Occupational  Safety  and  Health 


Administration.  U.S.  Department  of  Labor. 

Suite  715.  nil  Third  Avenue.  Seattle. 

Washington.  98101-3212; 
Office  of  the  Director.  Washington 

Department  of  Labor  and  Industries. 

General  Administration  Building.  P.O.  Box 

44001.  Olympia.  Washington  98504-4001: 

and 
Office  of  the  Director.  Washington 

Department  of  Labor  and  Industries. 

(General  Administration  Building,  7273 

Linderson  Way,  SW..  Tumwater. 

Washington,  98502. 

11.  Section  1952.122  is  revised  to  read 
as  follows: 

§  1 952. 1 22    Level  of  Federal  enforcement. 

(a)  Pursuant  to  §§  1902.20(b)(l)(iii) 
and  1954.3  of  this  chapter  under  which 
an  agreement  has  been  entered  into  with 
Washington,  effective  May  30.  1975.  and 
amended  several  times  effective  October 
2,  1979.  May  29,  1981,  April  3,  1987, 
and  October  27,  1989:  and  based  on  a 
determination  that  Washington  is 
operational  in  the  issues  covered  by  the 
Washington  occupational  safety  and 
health  plan,  discretionary  Federal 
enforcement  authority  under  section 
18(e)  of  the  Act  (29  U.S.C.  667(e))  will 
not  be  initiated  with  regard  to  Federal 
occupational  safety  and  health 
standards  in  issues  covered  under  29 
CFR  Parts  1910  and  1926.  except  as 
provided  in  this  section.  The  U.S. 
Department  of  Labor  will  continue  to 
exercise  authority,  among  other  things, 
with  regard  to: 

(1)  Enforcement  of  new  Federal 
standards  until  the  State  adopts  a 
comparable  standard; 

(2)  Enforcement  of  all  Federal 
standards,  current  and  future,  in  the 
maritime  issues  covered  by  29  CFR  Parts 
1915,  1917,  1918,  and  1919  (shipyards, 
marine  terminals,  longshoring,  and  gear 
certification),  and  enforcement  of 
general  industry  and  construction 
standards  (29  CFR  Parts  1910  and  1926) 
appropriate  to  hazards  found  in  these 
employments,  as  they  relate  to 
employment  under  the  exclusive 
jurisdiction  of  the  Federal  government 
on  the  navigable  waters  of  the  United 
States,  including  but  not  limited  to  dry 
docks  or  graving  docks,  marine  railways 
or  similar  conveyances  (e.g.,  syncrolifts 
and  elevator  lifts),  fuel  operations, 
drilling  platforms  or  rigs,  dredging  and 
pile  driving,  and  diving; 

(3)  Complaints  and  violations  of  the 
discrimination  provisions  of  secticn 
11(c)  of  the  Act  (29  U.S.C.  660(c)); 

(4)  Enforcement  in  situations  where 
the  State  is  refused  entry  and  is  unable 
to  obtain  a  warrant  or  enforce  its  right 
of  entry; 

(5)  Enforcement  of  unique  and 
complex  standards  as  determined  by  the 
Assistant  Secretary; 


(6)  Enforcement  in  situations  when 
the  State  is  unable  to  exercise  its 
enforcement  authority  fully  or 
effectively; 

(7)  Enforcement  of  occupational  safety 
and  health  standards  within  the  borders 
of  all  military  reservations; 

(8)  Enforcement  at  establishments  of 
employers  who  are  enrolled  members  of 
the  Yakima  Indian  Nation,  where  such 
employers'  establishments  are  located 
within  the  Yakima  reservation; 

(9)  Enforcement  at  Tribally-owned 
establishments  or  at  establishments 
owned  by  enrolled  members  of  the 
Colville  Confederated  Tribes,  where 
such  establishments  are  located  within 
the  Colville  reservation; 

(10)  Investigations  and  inspections  for 
the  purpose  of  evaluation  of  the 
Washington  plan  under  sections  18(e) 
and  (f)  of  the  Act  (29  U.S.C.  667(e)  and 
(f));  and 

(11)  Enforcement  of  occupational 
safety  and  health  standards  witli  regard 
to  all  Federal  government  employers 
and  employees;  and  the  U.S.  Postal 
Service  (USPS),  including  USPS 
employees,  and  contract  employees  and 
contractor-operated  facilities  engaged  in 
USPS  mail  operations. 

(b)  The  OSHA  Regional  Administrator 
will  make  a  prompt  recommendation  for 
the  resumption  of  the  exercise  of 
Federal  enforcement  authority  under 
section  18(e)  of  the  Act  (29  U'S.C. 
667(e))  whenever,  and  to  the  degree, 
necessary'  to  assure  occupational  safety 
and  health  protection  to  employees  in 
Washington. 

Subpart  I — North  Carolina 

12.  Section  1952.154  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  1952.1 54    Final  approval  determination. 

***** 

(b)  Except  as  otherwise  noted,  the 
plan  which  has  received  final  approval 
covers  all  activities  of  employers  and  all 
places  of  employment  in  North 
Carolina.  The  plan  does  not  cover 
Federal  government  employers  and 
employees;  the  U.S.  Postal  Service 
(USPS),  including  USPS  employees,  and 
contract  employees  and  contractor- 
operated  facilities  engaged  in  USPS  mail 
operations;  private  sector  maritime 
activities;  employment  on  Indian 
reservations;  enforcement  relating  to 
any  contractors  or  subcontractors  on  any 
Federal  establishment  where  the  land 
has  been  ceded  to  the  Federal 
Goveriunent,  railroad  employment,  and 
enforcement  on  military  bases. 


13.  Section  1952.155  is  amended  by 
revising  paragraph  (b)(1)  to  read  as 
follows: 

§  1 952.1 55    Level  of  Federal  enforcement 

***** 

{b)(l)  In  accordance  with  section 
18(e),  final  approval  relinquishes 
Federal  OSHA  authority  only  with 
regard  to  occupational  safety'  and  health 
issues  covered  by  the  North  (Carolina 
plan.  OSHA  retains  full  authority  over 
issues  which  are  not  subject  to  State 
enforcement  under  the  plan.  Thus, 
Federal  OSHA  retains  its  authority' 
relative  to  safety  and  health  in  private 
sector  maritime  activities  and  will 
continue  to  enforce  all  provisions  of  the 
Act,  rules  or  orders,  and  all  Federal 
standards,  ciurent  or  future,  specifically 
directed  to  private  sector  maritime 
activities  (occupational  safety  and 
health  standards  comparable  to  29  CFR 
Parts  1915,  shipyard  employ-ment;  1917, 
marine  terminals;  1918,  longshoring; 
and  1919;  gear  certification,  as  well  as 
provisions  of  general  industry  and 
construction  standards  (29  CFR  Parts 
1910  and  1926)  appropriate  to  hazards 
found  in  these  employments); 
employment  on  Indian  reservations; 
enforcement  relating  to  any  contractors 
or  subcontractors  on  any  Federal 
establishment  where  the  land  has  been 
ceded  to  the  Federal  ([iovemment; 
railroad  employment,  not  otherwise 
regulated  by  another  Federal  agency; 
and  enforcement  on  military  bases. 
Federal  jurisdiction  is  also  retained  with 
respect  to  Federal  government 
employers  and  employees;  and  the  U.S. 
Postal  Service  (USPS)',  including  USPS 
employees,  and  contract  employees  and 
contractor-operated  facilities  engaged  in 
USPS  mail  operations. 
***** 

14.  Section  1952.156  is  revised  to  read 
as  follows: 

§  1 952.1 56    Where  ttie  plan  may  be 
Inspected. 

A  copy  of  the  principal  documents 
comprising  the  plan  may  be  inspected 
and  copied  during  normal  business 
hours  at  the  following  locations: 

Office  of  State  Programs.  Occupational  Safety 
and  Health  Administration.  I'.S 
Department  of  Labor.  200  Constitution 
.•\venue  NW.  Room  N3700.  Washington. 
DC  20210: 

Office  of  the  Regional  .Administrator. 
Occupational  Safety  and  Health 
Administration.  U.S.  Department  of  Labor, 
Atlanta  Federal  Center.  61  Forsyth  Street. 
SW,  Room  6T50.  Atlanta.  C^eorgia  30303; 
and 

Office  of  the  Commissioner.  North  Carolina 
Department  of  Labor.  4  West  Edenton 
Street.  Raleigh.  North  Carolina  27601- 
1092. 
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SubpartJ — Iowa 

15.  Section  1952.164  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

f  1 962. 1 64    Rnal  approval  datarmination. 

•         •         •         *         • 

(bl  Except  as  otherwise  noted,  the 
plan  which  has  received  final  approval 
covers  all  activities  of  employers  and  all 
places  of  employment  in  Iowa.  The  plan 
does  not  cover  private  sector  maritime 
employment:  Federal  government- 
owned,  contractor-operated  military/ 
munitions  facilities:  Federal  government 
employers  and  employees:  the  U.S. 
Postal  Service  (USPS),  including  USPS 
employees,  and  contract  employees  and 
contractor-operated  facilities  engaged  in 
USPS  mail  operations:  bridge 
construction  projects  spanning  the 
Mississippi  and  Missouri  Rivers 
between  Iowa  and  other  States;  the 
enforcement  of  the  field  sanitation 
standard.  29CFR  1928.110.  and  the 
enforcement  of  the  temporary  labor 
camps  standard.  29  CFR  1910.142,  with 
respect  to  any  agricultural  establishment 
where  employees  are  engaged  in 
"agricultural  employment"  within  the 
meaning  of  the  Migrant  and  Seasonal 
Agricultural  Worker  Protection  Act,  29 
U.S.C.  1802(3).  regardless  of  the  number 
of  employees,  including  employees 
engaged  in  band  packing  of  produce 
into  containers,  whether  done  on  the 
ground,  on  a  moving  machine,  or  in  a 
temporary  packing  shed,  except  that 
Iowa  retains  enforcement  responsibility 
over  agricultural  temporary  labor  camps 
for  employees  engaged  in  egg.  poultry, 
or  red  meat  production,  or  the  post- 
harvest  processing  of  agricultural  or 
horticultural  commodities 
***** 

16.  Section  1952.165  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

I1M2.166    Laval  of  Federal  anforiMmant. 

*         •         •         •         * 

(b)(1)  In  accordance  with  section 
18(e).  final  approval  relinquishes 
Federal  OSHA  authority  only  with 
regard  to  occupational  safety  and  health 
issues  covered  by  the  Iowa  plan  OSHA 
retains  full  authority  over  issues  which 
are  not  subject  to  State  enforcement 
under  the  plan.  Thus.  Federal  OSHA 
retains  its  authority  relative  to  safety 
and  health  in  private  sector  maritime 
activities  and  will  continue  to  enforce 
all  provisions  of  the  Act.  rules  or  orders, 
and  all  Federal  standards,  current  or 
future.  8f>ecifically  directed  to  maritime 
employment  (29  CFR  Part  1915. 
shipyard  employment:  Part  1917. 
marine  terminals:  Part  1918. 
longshoring:  Part  1919,  gear 
certification),  as  well  as  provisions  of 


general  industry  and  construction 
standards  (29  CFR  Parts  1910  and  1926) 
appropriate  to  hazards  found  in  these 
employments;  Federal  government- 
owned,  contractor-operated  military/ 
munitions  facilities;  bridge  construction 
projects  spanning  the  Mississippi  and 
Missouri  Rivers  between  Iowa  and  other 
States  Federal  jurisdiction  is  retained 
and  exercised  by  the  Employment 
Standards  Administration.  U.S. 
Department  of  Labor.  (Secretary's  Order 
5-96,  dated  December  27,  1996)  with 
respect  to  the  field  sanitation  standard, 
29  CFR  1928.110,  and  the  enforcement 
of  the  temporary  labor  camps  standard, 
29  CFR  1910.142,  in  agriculture,  as 
described  in  §  1952.164fb).  Federal 
OSHA  will  also  retain  authority  for 
coverage  of  all  Federal  government 
employers  and  employees;  and  of  the 
US  Postal  Service  (USPS),  including 
USPS  employees,  and  contract 
employees  and  contractor-operated 
facilities  engaged  in  USPS  mail 
operations 

(2)  In  addition,  any  hazard,  industry, 
geographical  area,  operation  or  facility 
over  which  the  State  is  unable  to 
effectively  exercise  jurisdiction  for 
reasons  not  related  to  the  required 
performance  or  structure  of  the  plan 
shall  be  deemed  to  be  an  issue  not 
covered  by  the  finally  approved  plan, 
and  shall  be  subject  to  Federal 
enforcement.  Where  enforcement 
jurisdiction  is  shared  between  Federal 
and  State  authorities  for  a  particular 
area,  project,  or  facility,  in  the  interest 
of  administrative  practicability,  Federal 
jurisdiction  may  be  assumed  over  the 
entire  project  or  hcility.  In  either  of  the 
two  aforementioned  circumstances. 
Federal  enforcement  may  be  exercised 
immediately  upon  agreement  between 
Federal  and  State  OSHA 
*         •         •         •         * 

17  Section  1952.166  is  revised  to  read 
as  follows: 

11962.166    Whara  the  plan  may  ba 
inapactad. 

A  copy  of  the  principal  documents 
comprising  the  plan  may  be  inspected 
and  copied  during  normal  business 
hours  at  the  following  locations: 

Office  of  Slate  Programs,  Occupational  Safety 
and  Health  Administration.  US 
Department  of  Labor.  200  Constitution 
Avenue  NW.  Room  N370O.  Washington, 
DC  20210; 

Office  of  the  Regional  Administrator. 
Occupational  Safety  and  Health 
Administration,  U.S  Department  of  Labor. 
City  Center  Square,  1100  Main  Street,  Suite 
800.  Kansas  City,  Missouri  64105;  and 

Office  of  the  Commissioner.  Iowa  Division  of 
Labor  ,  1000  E.  Grand  Avenue,  Des  Moines. 
Iowa  50319. 


Subpart  K— California 

18.  Section  1952.171  is  revised  to  read 
as  follows: 

§1952.171     Whara  ttia  plan  may  tM 
Inapactad. 

A  copy  of  the  principeil  documents 
comprising  the  plan  may  be  inspected 
and  copied  during  normal  business 
hours  at  the  following  locations: 

Office  of  State  Programs,  Occupational  Safety 
and  Health  Administration.  U.S. 
Department  of  Labor,  2(X)  Constitution 
Avenue  NW,  Room  N3700.  Washington, 
DC  20210; 

Office  of  the  Regional  Administrator, 
Occupational  Safely  and  Health 
Administration.  U.S.  Department  of  Labor. 
71  Stevenson  Street.  4th  Floor,  San 
Francisco,  California  94105;  and 

Office  of  the  Director,  California  Department 
of  Industrial  Relations,  455  Golden  Gate 
Avenue,  10th  Floor,  San  Francisco  94102. 

19.  Section  1952.172  is  amended  by 
adding  a  new  paragraph  (b)(9)  to  read  as 
follows: 

11952.172    Laval  Of  Federal  anforcamant 
***** 

(b)'   •   • 

(9)  Federal  government  employers 
and  employees;  and  the  U.S.  Postal 
Service  (USPS),  including  USPS 
employees,  and  contract  employees  and 
contractor-operated  facilities  engaged  in 
USPS  mail  operations. 


Subpart  N—MlnnMota 

20.  Section  1952.204  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

}  1 952.204    Final  approval  datarmlnation. 

***** 

(b)  Except  as  otherwise  noted,  the 
plan  which  has  received  final  approval 
covers  all  activities  of  employers  and  all 
places  of  employment  in  Minnesota. 
The  plan  does  not  cover  private  sector 
offshore  maritime  employment  on  the 
navigable  waters  of  the  United  States: 
employment  at  the  Twin  Cities  Army 
Ammunition  Plant:  Federal  government 
employers  and  employees:  the  U.S. 
Postal  Service  (USPS),  including  USPS 
employees,  and  contract  employees  and 
contractor-operated  fiacilities  engaged  in 
USPS  mail  operations:  any  tribal  or 
private  sector  employment  within  any 
Indian  reservation  in  the  State;  the 
enforcement  of  the  field  sanitation 
standard.  29  CFR  1928.110.  and  the 
enforcement  of  the  temporary  labor 
camps  standard.  29  CFR  1910.142,  with 
respect  to  any  agricultural  establishment 
where  employees  are  engaged  in 
"agricultural  employment"  within  the 
meaning  of  the  Migrant  and  Seasonal 


,'\f;ri(;ultiiral  Worker  Protection  Act.  29 - 
U.S.C.  1802(3).  regardless  of  the  number 
of  employees,  including  employees 
engaged  in  hand  packing  of  produce 
into  containers,  whether  clone  on  the 
gnuinii.  on  a  moving  machine,  or  in  a 
temporary  parking  shed,  except  that 
Minnesota  retains  enforc:einen1 
respniisibilitv  over  agricultural 
temporary  labor  camps  lor  employees 
engaged  in  egg.  poultry,  or  red  meat 
production,  or  the  post-harvcist 
processing  of  agricultural  or 
horticultural  commodities. 
***** 

21.  Section  1952.205  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  1 952.205     Level  of  Federal  enforcement. 

***** 

(h)(1)  In  accordance  with  sectitm 
1H(!').  final  approval  relinquishes 
Federal  OSHA  authonty  only  with 
regard  to  occupational  safety  and  health 
issues  covered  by  the  Minnesota  plan. 
OSHA  retains  full  authority  over  issues 
which  are  not  subject  to  State 
enforcement  under  the  plan.  Thus, 
Federal  OSHA  retains  its  authority 
relative  to  safety  and  health  in  private 
sector  offshore  maritime  activities  and 
will  ccmlinue  to  enforce  all  provisions 
of  the  Act,  rules  or  orders,  and  all 
Federal  standards,  current  or  future, 
specifically  directed  to  maritime 
employment  (29  CFR  Part  1915, 
shipyard  (unployment;  Part  1917. 
marine  terminals;  Part  1918. 
longshoring;  Part  1919.  gear 
certification)  as  well  as  provisions  of 
general  industry  and  construction 
standards  (29  CFR  Parts  1910  and  1926) 
appropriate  to  hazards  found  in  these 
employments,  as  they  relate  to 
employment  under  the  exclusive 
jurisdiction  of  the  Federal  government 
on  the  navigable  waters  of  the  United 
States.  Federal  jurisdiction  is  retained 
and  exercised  by  the  Employment 
Standards  Administration,  U.S. 
Department  of  Labor,  (Secretary's  Order 
5-96.  dated  December  27.  1996)  with 
respect  to  the  field  sanitation  standard, 
29  CFR  1928.110,  and  the  enforcement 
of  the  temporary  labor  camps  standard, 
29  CFR  1910.142.  in  agriculture,  as 
described  in  §  1952.204(b).  Federal 
jurisdiction  is  also  retained  over  the 
Twin  Cities  Army  Ammunition  Plant; 
over  Federal  government  employers  and 
employees;  over  any  tribal  or  private 
sector  employment  within  any  Indian 
reservation  in  the  State;  and  over  the 
U.S.  Postal  Service  (USPS),  including 
USPS  employees,  and  contract 
employees  and  contractor-operated 
facilities  engaged  in  USPS  mail 
operations. 


(2)  In  addition,  any  hazard,  industry. 
geographical  area,  operation  or  facility 
over  which  the  State  is  unable  to 
effectively  exercise  jurisdiction  for 
reasons  not  related  to  the  required 
performance  or  structure  of  the  plan 
shall  be  deemed  to  be  an  issue  not 
covered  by  the  finally  approved  plan, 
and  shall  be  subject  to  Federal 
enforcement.  Where  enforcement 
jurisdiction  is  shared  between  Federal 
and  State  authorities  for  a  particular 
area,  project,  or  facility,  in  the  interest 
of  administrative  practicability.  Federal 
jurisdiction  may  be  assumed  over  the 
entire  project  or  facility.  In  either  of  the 
two  aforementioned  circumstances. 
Federal  enforcement  may  be  exercised 
immediately  upon  agreement  between 
Federal  and  State  OSHA. 

***** 

22.  Section  1952.206  is  revised  to  read 
as  follows: 

§  1952.206    Where  the  plan  may  be 
Inspected. 

A  copy  of  the  principal  documents 
comprising  the  plan  may  be  inspected 
and  copied  during  normal  business 
hours  at  the  following  locations: 

Olfice  of  State  Prngranis.  Oc  cupational  Safety 
,tnd  Health  .'Kdministratiou.  T.S. 
Di'partmenl  of  Labor.  200  OinstitutiDii 
Avenue  .N'W.  Room  N:irOO.  Washington. 
DC:  202](); 

Office  of  ihe  Regional  .-\dministrator. 
0<:(  upational  Safety  and  Health 
Administration.  L'..S.  Ueparlment  of  Labor. 
2:iO  S.  Dearborn  Street.  ;32nd  Floor.  Room 
,i244.  Chicago.  Illinois  60(i04;  and 

Offic  e  of  the  Clommissioner.  Minnesota 
Department  of  Labor  and  Industry.  44.3 
Lafa\ette  RoaJ.  Si.  Paul.  .Minnesota  t51.S5. 

Subpart  O — Maryland 

23.  Section  1952.214  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  1952.214    Final  approval  determination. 

***** 

(b)  Except  as  otherwise  noted,  the 
plan  which  has  received  final  approval 
covers  all  activities  of  employers  and  all 
places  of  employment  in  Maryland.  The 
plan  does  not  cover  private  sector 
maritime  employment;  Federal 
government  employers  and  employees; 
the  U.S.  Postal  Ser\dce  (USPS), 
including  USPS  employees,  and 
contract  employees  and  contractor- 
operated  facilities  engaged  in  USPS  mail 
operations;  and  employment  on -military 
bases. 
***** 

24.  Section  1952.215  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  1 952.21 5    Level  of  Federal  enforcement. 


(b)(1)  In  accordance  with  section 
18(e).  final  approval  relinquishes 
Federal  OSHA  authority  only  with 
regard  to  occupational  safety  and  health 
issues  covered  by  the  Maryland  plan. 
OSHA  retains  full  authority  over  issues 
which  are  not  subject  to  State 
enforcement  under  the  plan.  Thus. 
Federal  OSHA  retains  its  authority 
relative  to  safety  and  health  in  private 
sector  maritime  activities  and  will 
continue  to  enforce  all  provisions  of  the 
.^ct.  rules  or  orders,  and  all  Federal 
standards,  current  or  future,  specifically 
directed  to  private  sector  maritime 
employment  (29  CFR  Part  1915, 
shipyard  employment:  Part  1917. 
marine  terminals;  Part  1918. 
longshoring:  Part  1919.  gear 
certification),  as  well  as  provisions  of 
general  industr\-  and  construction 
standards  (29  CFR  Parts  1910  and  1926) 
appropriate  to  hazards  found  in  these 
employments:  and  employment  on 
militan,'  bases.  Federal  jurisdiction  is 
also  retained  with  respect  to  Federal 
government  employers  and  employees; 
and  the  U.S.  Postal' Ser\'ice  (USPS), 
including  USPS  employees,  and 
contract  employees  and  contractor- 
operated  facilities  engaged  in  USPS  mail 
operations. 

(2)  In  addition,  any  hazard,  industry, 
geographical  area,  operation  or  facility 
over  which  the  State  is  unable  to 
effectively  exercise  jurisdiction  for 
reasons  not  related  to  the  required 
performance  or  structure  of  the  plan 
shall  be  deemed  to  be  an  issue  not 
covered  by  the  finally  approved  plan, 
and  shall  be  subject  to  Federal 
enforcement.  Where  enforcement 
jurisdiction  is  shared  between  Federal 
and  State  authorities  for  a  particular 
area,  project,  or  facility,  in  the  interest 
of  administrative  practicability  Federal 
jurisdiction  may  be  assumed  over  the 
entire  project  or  facility.  In  either  of  the 
two  aforementioned  circumstances. 
Federal  enforcement  may  be  exercised 
immediately  upon  agreement  between 
Federal  and  State  OSHA. 
***** 

25.  Section  1952.216  is  revised  to  read 
as  follows: 

§  1 952.21 6    Where  the  plan  may  be 
inspected. 

A  copy  of  the  principal  documents 
comprising  the  plan  may  be  inspected 
and  copied  during  normal  business 
hours  at  the  following  locations: 

Office  of  State  Programs.  Occupational  Safety 
and  Health  Administration.  U.S. 
Department  of  Labor.  200  Constitution 
Avenue  NW.  Room  N;j700.  Washington. 
DC  20210; 

Office  of  the  Regional  Administrator. 
Occupational  Safety  and  Health 
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Adminisrration.  US  Di-pdrtmi^nt  ul  L.ibor, 
The  Ciirti.-!  OiitHF.  170  .South 
IndHpendeiicK  Mall  VV»vst— .Smtc  740  West, 
I'hiladtflphici.  Pt'iinsvlvrtni.i  IMlOf^-.l.tO't, 
and 
Office  1)1  the  {>)mmissi(iiier.  M<ir\l<iii(i 
Uivi.sion  of  l.<il)or  iUkI  liidiislrv . 
Departmenl  of  I.dhor.  I.k  eiisiiig  diui 
Kegiilation.  I  100  N    Kiitavv  .Street.  Koiiiii 
til).  Baltimore   M,ir\  land  2120l-2-:of) 


Subpart  P — Tennas: 


2B.  Section  1952  224  is  amended  bv 
revising  paragraph  (b)  to  read  as  follows: 

}  1952.224    Final  approval  datarmlnation. 

*  •         •         *         * 

(b)  Except  as  otherwise  noted,  the 
plan  which  has  received  final  approval 
covers  all  activities  of  employers  and  all 
places  of  employment  in  Tennes.see 
The  plan  does  not  cover  private  sec:tor 
maritime  employment;  Federal 
government  employers  and  employees; 
the  U.S.  Postal  Service  (USPS), 
including  USPS  employees,  and 
contract  employees  and  contractor 
operated  facilities  engaged  in  USPS  mail 
operations;  railroad  employment; 
employment  at  Tennessee  Valley 
Authority  facilities  and  on  military 
bases,  as  well  as  any  other  properties 
ceded  to  the  United  States  Government 

*  ft         *         *         • 

27.  Section  1952.225  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

i  1952.225    Laval  of  Faderal  anforcamant. 

*  •  *         •         # 

(b)(1)  In  accordant:e  with  section 
18(e),  final  approval  relinquishes 
Federal  OSHA  authority  only  with 
regard  to  occupational  safety  and  health 
i.NSues  covered  by  the  Tennessee  plan. 
OSHA  retains  full  authority  over  issues 
which  are  not  subjett  to  State 
onforr;ement  under  the  plan  Thus. 
Federal  OSHA  retains  its  authority 
relative  to  safety  and  health  in  private 
sector  maritime  ac  tivities  an<l  will 
continue  to  enforce  all  provisioiiv,  of  the 
Act.  rules  or  orders,  and  all  Federal 
standards,  current  or  future.  specificalU 
directed  to  maritime  employment  (2') 
CFK  Part  1915,  shipyard  employment. 
Part  1917.  marine  terminals;  I'art  I'JIH. 
longshoring.  Part  1919.  gear 
certification)  as  well  as  provisiims  of 
general  industry  and  construction 
standards  (29  CFR  Parts  1910  ami  192t>) 
appropriate  to  hazartls  found  in  these 
employments:  railroad  em[)loyment.  not 
otherwise  regulated  hv  another  F"e(ieral 
agency;  employment  at  Tennessee 
Valley  Authority  facilities  and  on 
military  bases  Federal  jurisdiction  is 
al.so  retained  with  rt^spei  t  to  F"ederal 
government  employers  and  employees, 
and  the  U.S.  Postal  Service  (USPS). 


including  USPS  employees,  and 
contract  employees  and  contractor- 
operated  facilities  engaged  in  USPS  mail 
operations. 

(2)  In  addition,  any  hazard,  industry, 
geographical  area,  operation  or  facility 
over  which  the  State  is  unable  to 
effectively  exercise  jurisdiction  for 
reasons  not  related  to  the  required 
performance  or  structure  of  the  plan 
shall  be  dtwmed  to  be  an  issue  not 
covered  by  the  finally  approved  plan, 
and  shall  be  subject  to  federal 
enforcement.  Where  enforcement 
jurisdiction  is  shared  between  Federal 
and  State  authorities  for  a  particular 
area,  project,  or  facility,  in  the  interest 
of  administrative  practicability  Federal 
jurisdiction  may  be  assumed  over  the 
entire  pniject  or  facility.  In  either  of  the 
two  aforementioned  circumstances, 
Federal  enforcement  may  be  exercised 
immediately  upon  agreement  between 
Federal  an.d  Stf>te  USHA. 


28  Section  1952.226  is  revised  to  read 
as  follows: 

§  1 952.226    Whara  ttw  plan  may  tM 
inspactad. 

A  copy  of  the  principal  documents 
comprising  the  plan  may  be  inspected 
and  copied  during  normal  business 
hours  at  the  following  locations: 

{)ffi(  e  lit  State  I'ni^ranis.  ()(  i  u[)afional  Safety 
.imj  Health  .•Xdministration.  I  '  .S 
Department  of  Labor,  200  Ctinslilutioii 
Avenue  .\VV   Koorn  N:f7(H).  Washington. 
DC  J0210, 

Offii  e  of  the  Regional  .^dmlnlstralor. 
()( cupalional  .Safely  anrj  He.ilth 
.Xdministration.  I'  S  Department  of  I.ahor. 
.\tl,inta  Federal  (enter,  dl  horsxth  Street. 
S\y   Koom  ()  1^0.  .Mlaiila.  (ieorgja  ,}0:}0.». 
.Old 

Odii  e  ol  the  (^unmissioiier.  leiinessee 
Department  of  Labor,  71tl  lames  Kobertson 
I'arkwav,  Nash\ille   Tennessee  37243- 
l)l).iH 

Subpart  O— Kentucky 

29  Sec  tion  1952  2,H  is  amended  by 
revisiiii;  paragraph  (h)  to  read  as  follows: 

§  1 952.234    Final  approval  daterminatlon. 
•  •         •  *         * 

(b)  Except  as  otherwise  noted,  the 
plan  which  has  rec:eiveci  final  approval 
lovers  all  at  tivities  of  employers  and  all 
places  of  employment  in  Kentucky,  The 
plan  does  not  cover  private  set:ttjr 
maritime  employment;  employment  at 
Tennessee  Valley  .-Kulhonty  facilities; 
military  ba.ses;  properties  ceded  to  the 
US  Ciovernment;  Federal  government 
employers  and  employees;  the  US, 
Postal  Service  (USPS)',  including  USPS 
employees,  and  ctmtract  employees  and 
contractor-operated  facilities  engaged  in 


USPS  mail  operations;  the  enforcement 
of  the  field  sanitation  standard,  29  CFR 
1928.110,  and  the  enforcement  of  the 
temporary  labor  f;amps  standard,  29 
CFR  1910.142,  with  respect  to  any 
agricultural  establishment  where 
employees  are  engaged  in  "agricultural 
employment"  within  the  meaning  of  the 
Migrant  and  Seasonal  Agricultural 
Worker  Protection  Act.  29  U.S.C, 
1802(3),  regardless  of  the  number  of 
employees,  including  employees 
engaged  in  hand  packing  of  produce 
into  containers,  whether  done  on  the 
ground,  on  a  moving  machine,  or  in  a 
temporary  packing  shed,  except  that 
Kentucky  retains  enforcement 
responsibility  over  agricultural 
temporary  labor  camps  for  employees 
engaged  in  egg,  poultry,  or  red  meat 
production,  or  the  post-harvest 
processing  of  agricultural  or  horticul- 
tural commodities. 
*         *         *         *         « 

30.  Section  1952.235  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  1 952.235    Laval  of  Fadaral  anforcamant. 

***** 

(b)(1)  In  accordance  with  section 
18(e).  final  approval  relinquishes 
Federal  OSHA  authority  only  with 
regard  to  occupational  safety  and  health 
issues  ccovered  by  the  Kentucky  plan. 
OSHA  retains  full  authority  over  issues 
which  are  not  subject  to  State 
enforcement  under  the  plan.  Thus, 
Federal  OSHA  retains  its  authority 
relative  to  safety  and  health  in  private 
sector  maritime  activities  and  will 
continue  to  enforce  all  provisions  of  the 
Act,  rules  or  orders,  and  all  Federal 
standards,  current  or  future,  specifically 
directed  to  maritime  employment  (29 
(IP'R  Part  1915.  shipyard  employment; 
Part  1917,  marine  terminals;  Part  1918, 
longshoring;  Part  1919,  gear 
certification)  as  well  as  provisions  of 
general  industry  and  construction 
standards  (29  CFR  Parts  1910  and  1926) 
appropriate  to  hazards  found  in  these 
employments;  employment  at 
Tennessee  Valley  Authority  facilities 
and  on  all  military  bases,  as  well  as  any 
other  properties  ceded  to  the  U.S. 
Government.  Federal  jurisdiction  is 
retained  and  exercised  by  the 
Employment  Standards  Administration. 
U.S.  Department  of  Labor,  (Secretary's 
Order  5-96,  dated  December  27,  1996) 
with  respect  to  the  field  sanitation 
standard,  29  CFR  1928.110.  and  the 
enforcement  of  the  temporary  labor 
camps  standard.  29  CFR  1910.142,  in 
agriculture,  as  described  in 
*»  1952.234(b),  Federal  jurisdiction  is 
also  retained  with  respect  to  Federal 
government  employers  and  employees; 
and  the  US.  Postal  Service  (USPS). 


including  USPS  employees,  and 
contract  employees  and  contractor- 
operated  facilities  engaged  in  USPS  mail 
operations. 

(2)  In  addition,  any  hazard,  industry, 
geographical  area,  operation  or  facility 
over  which  the  State  is  unable  to 
effectively  exercise  jurisdiction  for 
reasons  not  related  to  the  required 
performance  or  structvue  of  the  plan 
shall  be  deemed  to  be  an  issue  not 
covered  by  the  finally  approved  plan, 
and  shall  be  subject  to  Federal 
enforcement.  Where  enforcement 
jurisdiction  is  shared  between  Federal 
and  State  authorities  for  a  particular 
area,  project,  or  facility,  in  the  interest 
of  administrative  practicability.  Federal 
jurisdiction  may  be  assumed  over  the 
entire  project  or  facility.  In  either  of  the 
two  aforementioned  circumstances, 
Federal  enforcement  may  be  exercised 
immediately  upon  agreement  between 
Federal  and  State  OSHA. 
*        •        •        •        • 

31.  Section  1952.236  is  revised  to  read 
as  follows: 

f  1952.96    Wtwra  the  plan  may  be 
inspectad. 

A  copy  of  the  principal  documents 
comprising  the  plan  may  be  inspected 
and  copied  diuing  normal  business 
hours  at  the  following  locations: 

Office  of  State  Programs,  Occupational  Safety 
and  Health  Administration,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue  NW,  Room  N3700,  Washington, 
DC  20210; 

Office  of  the  Regional  Administrator, 
Occupational  Safety  and  Health 
Administration,  U.S.  Department  of  Labor, 
Atlanta  Federal  Center,  61  Forsyth  Street, 
SW.,  Room  6T50,  Atlanta,  Georgia  30303; 
and 

Office  of  the  Secretary,  Kentucky  Labor 
Cabinet.  1047  U.S.  Highway  127  South, 
Suite  4,  Frankfort,  Kentucky  40601. 

Subpart  R— Alaaka 

32.  Section  1952.243  is  amended  by 
revising  paragraph  fb)  to  read  as  follows: 

§  1 952.243    Final  approval  detarmination. 

***** 

(h)  Except  as  otherwise  noted,  the 
plan  which  has  received  final  approval 
covers  all  activities  of  employers  and  all 
places  of  employment  in  Alaska.  The 
plan  does  not  cover  private  sector 
maritime  employment;  worksites 
located  on  the  navigable  waters, 
including  artificial  islands;  operations 
of  private  sector  employers  within  the 
Metlakatla  Indian  Community  on  the 
Annette  Islands;  operations  of  private 
sector  employers  within  Denali  (Moimt 
McKinley)  National  Park;  Federal 
government  employers  and  employees; 


the  U.S.  Postal  Service  (USPS), 
including  USPS  employees,  and 
contract  employees  and  contractor- 
operated  facilities  engaged  in  USPS  medl 
operations;  or  the  enforcement  of  the 
field  sanitation  standard,  29  CFR 
1928.110,  and  the  enforcement  of  the 
temporary  labor  camps  standard,  29 
CFR  1910.142,  with  respect  to  any 
agricultural  establishment  where 
employees  are  engaged  in  "agricultural 
employment"  within  the  meaning  of  the 
Migrant  and  Seasonal  Agricultural 
Worker  Protection  Act.  29  U.S.C. 
1802(3),  regardless  of  the  number  of 
employees,  including  employees 
engaged  in  hand  packing  of  produce 
into  containers,  whether  done  on  the 
ground,  on  a  moving  machine,  or  in  a 
temporary  packing  shed,  except  that 
Alaska  retains  enforcement 
responsibility  over  agricultural 
temporary  labor  camps  for  employees 
engaged  in  egg,  poultry,  or  red  meat 
production,  or  the  post-harvest 
processing  of  agricultural  or 
horticultural  commodities. 
***** 

33.  Section  1952.244  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§1952.244    Laval  of  Fadaral  enforcement. 

***** 

(b)  In  accordance  with  section  18(e). 
final  approval  relinquishes  Federal 
OSHA  authority  only  with  regard  to 
occupational  safety  and  health  issues 
covered  by  the  Alaska  plan.  OSHA 
retains  full  authority  over  issues  which 
are  not  subject  to  State  enforcement 
under  the  plan.  Thus,  Federal  OSHA 
retains  its  authority  relative  to  safety 
and  health  in  private  sector  maritime 
activities  and  will  continue  to  enforce 
all  provisions  of  the  Act.  rules  or  orders, 
and  all  Federal  standards,  current  or 
futvu^,  specifically  directed  to  maritime 
employment  (29  CFR  Part  1915, 
shipyard  emplojnnent;  Part  1917. 
marine  terminals;  Part  1918. 
longshoring;  Part  1919,  gear 
certification)  as  well  as  provisions  of 
general  industry  and  construction 
standards  (29  CFR  Parts  1910  and  1926) 
appropriate  to  hazards  foimd  in  these 
employments.  Federal  jurisdiction  will 
be  retained  over  marine-related  private 
sector  employment  at  worksites  on  the 
navigable  waters,  such  as  floating 
seafood  processing  plants,  marine 
construction,  employments  on  artificial 
islands,  and  diving  operations  in 
accordance  with  section  4(b)(1)  of  the 
Act.  Federal  jurisdiction  is  also  retained 
and  exercised  by  the  Employment 
Standards  Administration,  U.S. 
Department  of  Labor  (Secretary's  Order 
5-96,  December  27,  1996)  with  respect 


to  the  field  sanitation  standard,  29  CFR 
1928.110,  and  the  enforcement  of  the 
temporary  labor  camps  standard,  29 
CFR  1910.142,  in  agriculture,  as 
described  in  §  1952.243(b).  Federal 
jurisdiction  is  also  retained  for  private 
sector  worksites  located  within  the 
Annette  Islands  Reserve  of  the 
Metlakatla  Indian  Community,  for 
private  sector  worksites  located  within 
the  Denali  (Moimt  McKinley)  National 
Park,  for  Federal  government  employers 
and  employees,  and  for  the  U.S.  Postal 
Service  (USPS),  including  USPS 
employees,  and  contract  employees  and 
contractor-operated  facilities  engaged  in 
USPS  mail  operations. 
***** 

34.  Section  1952.245  is  revised  to  read 
as  follows: 

§1952^45    Whara  the  plan  may  ba 
inspactad. 

A  copy  of  the  principal  docmnents 
comprising  the  plan  may  be  inspected 
and  copied  during  normal  business 
hours  at  the  followring  locations: 

Office  of  State  Programs,  Occupational  Safety 
and  Health  Administration,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue  NW,  Room  N3700.  Washington, 
DC  20210; 

Office  of  the  Regional  Administrator, 
Occupational  Safety  and  Health 
Administration,  U.S.  Department  of  Labor, 
Suite  715,  1111  Third  Avenue.  Seattle, 
Washington,  98101-3212;  and 

Office  of  the  Commissioner,  Alaska 

Department  of  Labor,  1111  W,  8th  Street. 
Room  306.  P.O.  Box  24119,  Juneau.  Alaska 
99802-1149. 

Subpart  S— TTia  Virgin  islands 

35.  Section  1952.253  is  amended  by 
revising  paragraph  fb)  to  read  as  follows: 

§  1 952.253    Final  approvs!  detarmination. 

***** 

(b)  Except  as  otherwise  noted,  the 
plan  which  has  received  final  approval 
covers  all  activities  of  employers  and  all 
places  of  employment  in  the  Virgin 
Islands.  The  plan  does  not  cover  private 
sector  maritime  employment;  Federal 
government  employers  and  employees; 
the  U.S.  Postal  Service  (USPS), 
including  USPS  employees,  and 
contract  employees  and  contractor- 
operated  facilities  engaged  in  USPS  mail 
operations;  the  enforcement  of  the  field 
sanitation  standard,  29  CFR  1928.110, 
and  the  enforcement  of  the  temporary 
labor  camps  standard,  29  CFR  1910.142, 
with  respect  to  any  agricultural 
establishment  where  employees  are 
engaged  in  "agricultural  employment" 
within  the  meaning  of  the  Migrant  and 
Seasonal  Agricultiiral  Worker  Protection 
Act,  29  U.S.C.  1802(3),  regardless  of  the 
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nuiTilMtr  of  cmplovetvs,  iiu  ilJ(iln^ 
«nipiijye«'s  engaj^tui  in  haiui  packing  of 
produrn  into  containers,  w  hethwr  done 
on  the  f^round.  on  <i  moving  machine,  or 
in  a  temporary  packiiif^  shed,  except  that 
the  Virgin  Island.s  refain.s  enforcement 
respon.sihilitv  over  agricultural 
temporarv  labor  camp.s  for  employees 
engaged  in  egg.  poulfrv.  or  red  meat 
production,  or  the  po.sf-harvest 
proces.sing  of  agricultural  or 
hortu  ulfural  commodities. 

Note:  rht»  Virjjm  Islands   fiiidl  approval 
status  uiKit-r  sec  tioii  IH(t')  (if  the  Ai  t  was 
suspeniied  and  full  Fi-dtTHl  ( iincuiTHnt 
enfiin  ement  .luthnrilv  reinstated  on 
NdVHiiiher  11,  I'tTi 


36.  Section  1952.254  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

S  1952.254    L«v*<  of  Fadcral  •nforc«m«nt. 


(b)  Federal  OSHA  also  continues  to 
retain  full  authority  over  issues  which 
have  not  been  subject  to  State 
enforcement  under  the  Virgin  Islands 
plan  Thus.  OSHA  retains  authority  to 
enforce  all  provisions  of  the  Act. 
Federal  standards,  rules,  or  orders 
which  relate  to  occupational  health  in 
private  sector  employment  in  the  Virgin 
Islands  OSHA  also  retains  its  authority 
relative  to  safety  and  health  in  private 
sector  maritime  activities  and  will 
continue  to  enforce  all  provisions  of  the 
Act.  Federal  standards,  rules,  or  orders 
specifically  directed  to  maritime 
employment  (ft; .  29  CFR  Part  1915, 
shipyard  employment.  29  C.P'K  Part 

1917.  marine  terminals:  29  CFR  Part 

1918,  longshonng;  29  CFR  Part  1919. 
gear  certification),  as  well  as  provisions 
of  general  industry  and  construction 
standards  (29  CiFR  Parts  1910  and  1926) 
appropriate  to  hazards  found  in  these 
employments   Federal  lurisdiction  is 
retained  with  respect  to  Federal 
government  employers  an<l  employees, 
and  the  i;  S.  Postal  Service  (USPS), 
including  U.SPS  employees,  and 
contract  employees  and  contractor- 
operated  facilities  engaged  in  USPS  mail 
operatnms   Federal  lurisdiction  is  also 
retained  and  fixercised  by  the 
Employment  Standards  Administration. 
US  Department  of  Labor.  (Secretary's 
Order  5-9t),  dated  !)♦•(  ember  27,  149h) 
with  respect  to  the  field  .sanitation 
standard,  29(:FK  192H  110.  and  the 
enforr:ement  of  the  temporary  labor 
camps  standard.  2<t  CFR  IMIO  142.  in 
agriculture,  as  described  in 

^ 1952.253(b) 

*  •  *  *  • 

37  Section  1952  255  is  revised  to  read 
as  follows: 


§  1 952.255    Wh«re  ttM  plan  may  be 
in«p«ctad. 

A  copy  of  the  principal  documents 
comprising  the  plan  may  be  inspected 
and  copied  during  normal  business 
hours  at  the  following  locations: 

Offii.e  nf  .State  Programs.  ()( (upatiiinal  Safety 
and  Health  .^dmlnlst^l^•u)^.  l'  S 
Departmenl  nl  l^bor.  J()(l  (Constitution 
Avenue  NVV.  Room  N.t7()0,  Washington, 
[X;  20210, 

Regional  .Administrator,  (ice  upational  Safety 
and  Health  .Administration,  IS 
Department  of  Latnir.  201  V'aru  k  Sireet. 
Room  fi70.  New  York,  New  York  10014 

Office  of  the  Commissioner.  Virgin  Islands 
Department  of  Labor.  lf>-AB  ("hurch  Street. 
.St   Croix.  Virgin  Islands  00820-4666 

Subpart  T— Michigan 

38,  Section  1952  265  is  revised  to  read 
as  follows: 

§  1 952.265    Level  of  Federal  enforcement. 

Pursuant  to  §§  1902  20(b)(l)(iii)  and 
1954,3  of  this  chapter  under  which  an 
agreement  has  been  entered  into  with 
Michigan,  effective  January  6.  1977,  and 
based  on  a  determination  that  Michigan 
is  operational  in  the  issues  covered  by 
the  Michigan  occupational  safety  and 
health  plan,  discretionary  Federal 
enforcement  activity  under  section  18(e) 
of  the  Act  (29  VS.C  B67(e))  will  not  be 
initiated  with  regard  to  Federal 
occupational  safety  and  health 
standards  in  issues  covered  under  29 
V.FK  Parts  1910  and  1926.  except  as 
provided  in  this  section.  The  US, 
Department  of  Labor  will  continue  to 
exercise  authority,  among  other  things, 
with  regard  to  Complaints  filed  with 
the  US  Department  of  Labor  about 
violations  of  the  discriminati(m 
provisions  of  section  11(c)  of  the  Act  (29 
US.C.  660(c));  Federal  standards 
promulgated  subsequent  to  the 
agreement  where  ne(  essary  to  protect 
employees,  as  in  the  case  of  temporary' 
emergency  standards  promulgated 
under  set:tion  6(c)  of  the  Act  (29  US  C. 
ti55(c)),  in  the  issues  covered  under  the 
plan  and  the  agreement  until  such  time 
as  Mil  higan  shall  have  adopted 
equivalent  standards  in  aci:ordance  with 
subpart  C  of  29  CFR  Part  1953;  private 
st>f  tor  maritime  activities  and  will 
continue  to  enforce  all  provisions  of  the 
Act.  rules  or  orders,  and  all  Federal 
standards,  current  or  future,  specifically 
dirtH:ted  to  maritime  employment  (29 
(.FR  Part  1915,  shipyard  employment: 
Part  1917.  marine  terminals;  Part  1918, 
longshoring;  Part  1919,  gear 
certification)  as  well  as  provisions  of 
general  industry  and  construction 
standards  (29  CFR  Parts  1910  and  1926) 
appropriate  to  hazards  found  in  these 
employments;  which  issues  have  been 


specifically  excluded  from  coverage 
under  the  Michigan  plan:  and 
investigations  and  inspections  for  the 
purpose  of  the  evaluation  of  the 
Michigan  plan  under  sections  18(e)  and 
(f)  of  the  Act  (29  US.C.  667(e)  and  (0). 
Federal  OSHA  will  also  retain  authority 
for  coverage  of  Federal  government 
employers  and  employees:  and  of  the 
U.S.  Postal  Service  (USPS),  including 
USPS  employees,  and  contract 
employees  and  contractor-operated 
facilities  engaged  in  USPS  mail 
operations.  The  OSHA  Regional 
Administrator  will  make  a  prompt 
recommendation  for  the  resumption  of 
the  exercise  of  Federal  enforcement 
authority  under  section  18(e)  of  the  Act 
(29  U.S.C.  667(e))  whenever,  and  to  the 
degree,  necessary  to  assure  occupational 
safety  and  health  protection  to 
employees  in  Michigan. 

39.  Section  1952.266  is  revised  to  read 
as  follows: 

11952.266    Where  the  plan  may  be 
Inspected. 

A  copy  of  the  principal  documents 
comprising  the  plan  may  be  inspected 
and  copied  during  normal  business 
hours  at  the  following  locations: 

Office  of  State  Programs,  Occupational  Safety 
and  Health  Administration.  I'S. 
Department  of  Labor.  200  Constitution 
Avenue.  NVV.  Room  N3700.  Washington. 
DC  20210; 

Offiie  of  the  Regional  .Administrator. 
Occupational  Safety  and  Health 
Administration,  U.S.  Department  of  Labor. 
230  S  Dearborn  Street.  :i2nd  Floor.  Room 
:1244,  Chicago,  Illinois  60604: 

Office  of  the  Director.  Michigan  Departmenl 
of  Consumer  and  Industry  .Services.  4th 
Floor,  Law  Building,  525  West  Ottawa 
Street.  Lansing.  Michigan  4893.3  (Mailing 
address   PC)  Box '«0004,  Lansmg. 
Miihigan  4890f<) 

Subpart  U— Vermont 

40  Section  1952.271  is  revised  to  read 
as  follows: 

§1952.271     Where  the  plan  may  be 
Inspected. 

A  copy  of  the  principal  documents 
comprising  the  plan  may  be  inspected 
and  copied  during  normal  business 
hours  at  the  following  locations: 

Office  of  State  Programs,  Occupational  Safety 

and  Health  Administration,  I'S. 
Departmenl  of  Ixjbor,  2(X)  (Constitution 
.Avenue,  NW.  Room  N3700.  Washington. 
IX;  20210; 

(Jffire  of  the  Regional  .Administrator. 
(Occupational  Safety  and  Health 
.Administration.  US-  Department  of  Labor, 
John  F   Kennedy  Federal  Building,  Room 
E-340,  Boston,  Massachu.setts  02203;  and 

Offic  e  of  the  Commissioner,  \'ermont 
Department  of  Labor  and  Industry, 


National  Life  Building-Drawer  20,  120 
State  Street.  Montpelier,  Vermont  03620- 
:<40l. 

41.  Section  1952.272  is  revised  to  read 
as  follows: 

§  1 952.272    Level  of  Federal  enforcement. 

Pursuant  to  §§  1902.20(b)(l)(iii)  and 
1954.3  of  this  chapter  under  which  an 
agreement  has  been  entered  into  with 
Vermont,  effective  February  19,  1975, 
and  based  on  a  determination  that 
Vermont  is  operational  in  issues 
covered  by  the  Vermont  occupational 
safety  and  health  plan,  discretionary 
Federal  enforcement  authority  under 
section  18(e)  of  the  Act  (29  U.S.C. 
667(e))  will  not  be  initiated  with  regard 
to  Federal  occupational  safety  and 
health  standards  in  issues  covered 
under  29  CFR  Parts  1910  and  1926. 
except  as  provided  in  this  section.  The 
U.S.  Department  of  Labor  will  continue 
to  exercise  authority,  among  other 
things,  with  regard  to:  Complaints  filed 
with  the  U.S.  Department  of  Labor  about 
violations  of  the  discrimination 
provisions  of  section  11(c)  of  the  Act  (29 
U.S.C.  660(c));  federal  standards 
promulgated  subsequent  to  the 
agreement  where  necessary  to  protect 
employees,  as  in  the  case  of  temporary 
emergency  standards  promulgated 
under  section  6{c)  of  the  Act  (29  U.S.C. 
665(c)),  in  the  issues  covered  under  the 
plan  and  the  agreement  until  such  time 
as  Vermont  shall  have  adopted 
equivalent  standards  in  accordance  with 
Subpart  C  of  29  CFR  Part  1953;  in 
private  sector  offshore  maritime 
activities  and  will  continue  to  enforce 
all  provisions  of  the  Act.  rules  or  orders, 
and  all  Federal  standards,  current  or 
futiire.  specifically  directed  to  maritime 
employment  (29  CFR  Part  1915. 
shipyard  employment;  Part  1917. 
marine  terminals;  Part  1918. 
longshoring;  Part  1919,  gear 
certification)  as  well  as  provisions  of 
general  industry  and  construction 
standards  (29  CFR  Parts  1910  and  1926) 
appropriate  to  hazards  found  in  these 
employments,  as  they  relate  to 
employment  under  the  exclusive 
jurisdiction  of  the  Federal  government 
on  the  navigable  waters  of  the  United 
States,  including  dry  docks,  graving 
docks,  and  marine  railways;  and 
investigations  and  inspections  for  the 
purpose  of  the  evaluation  of  the 
Vermont  plan  under  sections  18(e)  and 
(f)  of  the  Act  (29  U.S.C.  667(e)  and  (f)). 
Federal  OSHA  will  also  retain  authority 
for  coverage  of  Federal  government 
employers  and  employees;  and  of  the 
U.S.  Postal  Service  (USPS),  including 
USPS  employees,  and  contract 
employees  and  contractor-operated 


facilities  engaged  in  USPS  mail 
operations.  The  OSHA  Regional 
Administrator  will  make  a  prompt 
recommendation  for  the  resumption  of 
the  exercise  of  Federal  enforcement 
authority  under  Section  18(e)  of  the  Act 
(29  U.S.C.  667(e))  whenever,  and  to  the 
degree,  necessary  to  assure  occupational 
safety  and  health  protection  to 
employees  in  Vermont. 

Subpart  W — Nevada 

42.  Section  1952.294(b)  is  revised  to 
read  as  follows: 

§  1952.294    Final  approval  determination. 

***** 

(b)  Except  as  otherwise  noted,  the 
plan  which  has  received  final  approval 
covers  all  activities  of  employers  and  all 
places  of  employment  in  Nevada.  The 
plan  does  not  cover  Federal  government 
employers  and  employees;  any  private 
sector  maritime  activities;  employment 
on  Indian  land;  any  contractors  or 
subcontractors  on  any  Federal 
establishment  where  the  land  is 
determined  to  be  exclusive  Federal 
jurisdiction;  and  the  U.S.  Postal  Service 
(USPS),  including  USPS  employees, 
contract  employees,  and  contractor- 
operated  facilities  engaged  in  USPS  mail 
operations. 
***** 

43.  Section  1952.295(b)(1)  is  revised 
to  read  as  follows: 

§  1 952.295    Level  of  Federal  enforcement 

***** 

(b)(1)  Id  accordance  with  section 
18(e),  final  approval  relinquishes 
Federal  OSHA  authority  only  vdth 
regard  to  occupational  safety  and  health 
issues  covered  by  the  Nevada  plan. 
OSHA  retains  full  authority  over  issues 
which  are  not  subject  to  State 
enforcement  under  the  plan.  Thus, 
Federal  OSHA  retains  its  authority 
relative  to  safety  and  health  in  private 
sector  maritime  activities  and  will 
continue  to  enforce  all  provisions  of  the 
Act.  rules  or  orders,  and  all  Federal 
standards,  current  or  futiu«.  specifically 
directed  to  any  private  sector  maritime 
activities  (occupational  safety  and 
health  standards  compeirable  to  29  CFR 
Parts  1915,  shipyard  employment;  1917. 
marine  terminals;  1918,  longshoring; 
and  1919.  gear  certification,  as  well  as 
provisions  of  general  industry  and 
construction  standards  (29  CFR  Parts 
1910  and  1926)  appropriate  to  hazards 
found  in  these  employments), 
employment  on  Indian  land,  and  any 
contractors  or  subcontractors  on  any 
Federal  establishment  where  the  land  is 
determined  to  be  exclusive  Federal 
jurisdiction.  Federal  jurisdiction  is  also 


retained  with  respect  to  Federal 
government  employers  and  employees. 
Federal  OSHA  will  also  retain  authority 
for  coverage  of  the  U.S.  Postal  Service 
(USPS),  including  USPS  employees, 
contract  employees,  and  contractor- 
operated  facilities  engaged  in  USPS  mail 
operations. 

Subpart  Y — Hawaii 

44.  Section  1952.313  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  1 952.31 3    Final  approval  determination. 


(b)  Except  as  otherwise  noted,  the 
plan  which  has  received  final  approval 
covers  all  activities  of  employers  and  all 
places  of  employTnent  in  Hawaii.  The 
plan  does  not  cover  maritime 
employment  in  the  private  sector; 
Federal  government  employers  and 
employees;  enforcement  relating  to  any 
contractors  or  subcontractors  on  any 
Federal  establishment  where  the  land  is 
determined  to  be  exclusive  Federal 
jurisdiction;  and  the  U.S.  Postal  Service 
(USPS),  including  USPS  employees,  and 
contract  employees  and  contractor- 
operated  facilities  engaged  in  USPS  mail 
operations. 
***** 

45.  Section  1952.314  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  1 952.31 4    Level  of  Federal  enforcement 

***** 

(b)  In  accordance  with  section  18(e). 
final  approval  relinquishes  Federal 
OSHA  authority  only  with  regard  to 
occupational  safety  and  health  issues 
covered  by  the  Hawaii  plan.  OSHA 
retains  full  authority  over  issues  which 
are  not  subject  to  State  enforcement 
imder  the  plan.  Thus.  Federal  OSHA 
retains  its  authority  relative  to  safety 
and  health  in  private  sector  maritime 
activities  and  will  continue  to  enforce 
all  provisions  of  the  Act.  rules  or  orders, 
and  all  Federal  standards,  current  or 
future,  specifically  directed  to  maritime 
employment  (29  CFR  Part  1915, 
shipyard  emplo>'ment;  Part  1917, 
marine  terminals;  Part  1918, 
longshoring;  Part  1919,  gear 
certification)  as  well  as  provisions  of 
general  industry  and  construction 
standards  (29  CFR  Parts  1910  and  1926) 
appropriate  to  hazards  found  in  these 
employments.  Federal  jurisdiction  also 
remains  in  effect  with  respect  to  Federal 
government  employers  and  employees, 
enforcement  relating  to  any  contractors 
or  subcontractors  on  any  Federal 
establishment  where  the  land  is 
determined  to  be  exclusive  Federal 


^ 


36628 


Federal  Register/ Vol.  65,  No.   112 /Friday.  lune  9.  2000 /Rules  and  Regulations 


Federal  Register /Vol.  65,  No.  112 /Friday,  June  9,  2000 /Rules  and  Regulations 


36629 


juri.sdution;  .iiid  the  I'  S   I'ost.il  Scrvur 
(USF'S),  including  1 'SJ'S  cinplovtH's.  ami 
contract  oniplinct's  ,iiid  contracfDr- 
opHratt'd  facilities  cn^a^t'd  iii  I'SF'S  iii.iil 
iipt'ratioiis 
***** 

46  Suction  14r)2  n5  is  revised  t(i  rwad 
as  follows: 

§  1952.315     Where  the  plan  may  be 
inspected. 

A  copy  of  th»'  principal  docuintmts 
comprising  the  plan  may  be  inspected 
and  copieti  during  normal  business 
hours  at  the  following  locations: 

( )ttii  I'  (if  St, lie  I'rDnr.ims.  C)(  t  iipatiiiniil  Safdv 
.111(1  HimIiIi  .Xiiministriition.  P  S 
Urpartmeiit  nt  Lahnr,  J()(l  (iniislitiiliun 
AvHniK'.  NVV.  KiKirn  N' i7()()  VV'Hshmgton. 
IX :  20211). 

Oftii  e  of  Ititi  Kej^Hinal  Aiiiniiiistr.itur 
()(  rupational  .Safety  ami  Hualtf) 
.■\(lniinislratiiiii.  I '  .S  I)»'partmt;iil  of  t.abur. 
71  .SlHvcnsdii  .Strt'^t.  A\h  Kluor,  .Sail 
KraiK  isi  I).  ( iaiifornui  'M  105.  .mil 

()ffi(  I-  .it  (hf  DiriM  liir.  flawaii  DeparliiienI  uf 
Labor  ami  ln(iiislrial  KclalKins,  8:10 
PuMi  hliowl  Street.  Htjiiiiliilii.  Mavvaii 
'IhH  1 1 


processing  of  agru:ultural  or 
horticultural  commodities. 


Subpart  Z — Indiana 

47  Section  14.52  .')24  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  1952.324    Final  approval  determination. 

***** 

(b)  E.xcept  as  otherwise  noted,  the 
plan  which  has  received  final  approval 
covers  all  activities  of  f-mployers  and  all 
places  of  employment  in  Indiana  The 
plan  does  not  cover  maritime 
employment  in  the  private  sector; 
Federal  government  employers  and 
employees:  the  U.S.  Postal  Service 
(USPS),  including  USPS  employees,  and 
contrai:t  employees  and  t:ontractor- 
operated  facilities  engaged  in  USPS  mail 
operations;  the  enforcement  of  the  field 
sanitation  standard,  29  CFR  192H  1 10, 
and  the  enforcement  of  the  temporary 
labor  camps  standard.  29  ('FK  1910  142, 
with  respect  to  any  agricultural 
establishment  where  employees  are 
engaged  in  "agricultural  employment  " 
within  the  meaning  of  the  Migrant  and 
.Seasonal  Agricultural  Worker  Protection 
Act.  29  U.S.C.  1802|;j).  regardless  of  the 
number  of  emplov»'es.  including 
employees  eiig.i^ed  in  h.ind  packing  of 
produce  into  (:ont,iiners.  whether  done 
on  the  ground,  mi  a  moving  ma(  hme,  or 
in  a  temporary  packing  shed.  ex(  epf  that 
Indiana  retains  eiifori  emeiil 
responsibility  over  agric  ultural 
temporary  labor  camps  for  employees 
engaged  m  egg.  poultry ,  or  red  meat 
production,  or  the  post-harvt?st 


48  Section  1952  325  is  amended  by 
revising  paragraph  (b)(1)  to  read  as 
follows 

§  1 952.325    Level  of  Federal  enforcement. 

***** 

(bid)  In  accordance  with  se<:tion 
18(e),  final  approval  relinquishes 
Federal  QSHA  authority  only  with 
regard  to  occupational  safety  and  health 
issues  covered  by  the  Indiana  plan. 
OSHA  retains  full  authority  over  issues 
which  are  not  subject  to  State 
enforcement  under  the  plan.  Thus. 
Federal  QSHA  retains  its  authority 
relative  to  safety  and  health  in  private 
sector  maritime  activities  and  will 
continue  to  enforce  all  provisions  of  the 
Act,  rules  or  orders,  and  all  Federal 
standards,  current  or  future,  specifically 
directed  to  maritime  employment  (29 
C;FR  Part  1915,  shipyard  employment; 
Part  1917,  marine  terminals;  Part  1918, 
iongshoring;  Part  1919,  gear 
certification),  as  well  as  provisions  of 
general  industry  and  construction 
-standards  (29  CFTl  Parts  1910  and  1926) 
appropriate  to  hazards  found  in  these 
employments.  Federal  jurisdiction  is 
retained  and  exercised  by  the 
Employment  Standards  Administration, 
U.S.  Department  of  Labor,  (vSecretary's 
Order  5-96,  dated  December  27,  1996) 
with  respect  to  the  field  sanitation 
standard,  29  CFR  1928  110,  and  the 
enforcement  of  the  temporary  labor 
camps  standard,  29  CFR  1910  142,  in 
agriculture,  as  described  in 
t)  1952  324(b)  Federal  jurisdiction  is 
also  retained  with  respect  to  Federal 
government  employers  and  employees, 
and  the  US.  Postal' Service  (USPS), 
including  USPS  employees,  and 
contract  employees  and  contractor- 
operated  facilities  engaged  in  USPS  mail 
operations 

49  Section  1952  326  is  revised  to  read 
as  follows: 

S  1952.326     Where  the  plan  may  tw 
Inspected. 

A  (  opy  of  the  principal  documents 
(  ompnsing  the  plan  may  be  inspected 
and  copied  during  normal  business 
hours  at  the  following  locations: 

!  )tli.  »■  ..(  St, It.'  I'nigrams.  0<  i  iipHtinnal  Safetv 

■  mil  M'Mllh  .•Nilmimstratidii    I    .S 

I  Icparliiu-nt  .if  Labor.  JOO  t.oiislitulKiii 
\M-iiut'   WV.  Kdom  \  t7()(i  Washington. 

IX.  JO^U), 
Kegional  .Viiiiiinistrator.  Occupational  Safety 

ami  Health  .Kdministratiun.  L'  S. 

I)ep,iilin.'nt  (it  Labor.  2M)  S   Dearborn 

Street    tjiiil  Kloi.r.  Kooiii  tJ44,  Chicago, 

Illinois  MM.04.  ami 


Offii  e  of  the  C^omniissioner,  Indiana 

UepartmenI  of  Labor.  Slate  Offu  e  Building. 
402  West  Washington  Street.  Room  W'195. 
Indianapolis.  Indiana  4t>204. 

Subpart  BB— Wyoming 

50  Section  1952.344  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  1952.344    Final  approval  determination. 

***** 

(b)  E.xcept  as  otherwise  noted,  the 
plan  which  has  received  final  approval 
covers  all  activities  of  employers  and  all 
places  of  employment  in  Wyoming.  The 
plan  does  not  cover  private  sector 
maritime  employment:  employment  on 
the  Warren  Air  Force  Base;  Federal 
government  employers  and  employees; 
the  U.S.  Postal  Service  (USPS), 
including  USPS  employees,  and 
contract  employees  and  contractor- 
operated  facilities  engaged  in  USPS  mail 
operations:  the  enforcement  of  the  field 
sanitation  standard,  29  CFR  1928.110, 
and  the  enforcement  of  the  temporary 
labor  camps  standard,  29  CFR  1910.142, 
with  respect  to  any  agricultural 
establishment  where  employees  are 
engaged  in  "agricultural  employment" 
within  the  meaning  of  the  Migrant  and 
Seasonal  Agricultural  Worker  Protection 
Act,  29  use.  1802(3),  regardless  of  the 
number  of  employees,  including 
employees  engaged  in  hand  packing  of 
produce  info  containers,  whether  done 
on  the  ground,  on  a  moving  machine,  or 
in  a  temporary  packing  shed,  except  that 
Wyoming  retains  enforcement 
responsibility  over  agricultural 
temporary  labor  camps  for  employees 
engaged  in  egg,  poultry,  or  red  meat 
production,  or  the  post-harvest 
processing  of  agricultural  or 
horticultural  commodities. 
***** 

51   Section  1952.345  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  1952.345    Level  of  Federal  enforcement. 

***** 

(b)(1)  In  accordance  with  section 
18(e),  final  approval  relinquishes 
Federal  QSHA  authority  only  with 
regard  to  occupational  safety  and  health 
issues  covered  by  the  Wyoming  plan. 
OSHA  retains  full  authority  over  issues 
which  are  not  subject  to  State 
enforcement  under  the  plan.  Thus, 
Federal  QSHA  retains  its  authority 
relative  to  safety  and  health  in  private 
sector  maritime  activities  and  will 
continue  to  enforce  all  provisions  of  the 
.■\ct.  Federal  standards,  rules,  or  orders, 
and  all  Federal  standards,  current  or 
future,  specifically  directed  to  maritime 
employment  (29  CFR  Part  1915, 
shipyaiu  employment;  Part  1917, 


marine  terminals;  Part  1918, 
Iongshoring;  Part  1919,  gear 
certification)  as  well  as  provisions  of 
general  industry  and  construction 
standards  (29  CFR  Parts  1910  and  1926) 
appropriate  to  hazards  found  in  these 
employments.  Federal  jurisdiction  is 
retained  and  exercised  by  the 
Employment  Standards  Administration, 
U.S.  Department  of  Labor,  (Secretary's 
Order  5-96,  dated  December  27,  1996) 
with  respect  to  the  field  sanitation 
standard,  29  CFR  1928.110,  and  the 
enforcement  of  the  temporary  labor 
camps  standard,  29  CFR  1910.142,  in 
agricultvue,  as  described  in 
§  1952, 344(b).  Federal  jurisdiction  is 
also  retained  for  employment  at  Warren 
Air  Force  Base;  Federal  government 
employers  and  employees;  and  the  U.S. 
Postal  "Service  (USPS),  including  USPS 
employees,  and  contract  employees  and 
contractor-operated  facilities  engaged  in 
USPS  mail  operations. 

(2)  In  addition,  any  hazard,  industry, 
geographical  area,  operation  or  facility 
over  which  the  State  is  unable  to 
effectively  exercise  jurisdiction  for 
reasons  not  related  to  the  required 
performance  or  structure  of  the  plan 
shall  be  deemed  to  be  an  issue  not 
covered  by  the  finally  approved  plan, 
and  shall  be  subject  to  Federal 
enforcement.  Where  enforcement 
jurisdiction  is  shared  between  Federal 
and  State  authorities  for  a  particular 
area,  project,  or  facility,  in  the  interest 
of  administrative  practicability.  Federal 
jurisdiction  may  be  assumed  over  the 
entire  project  or  facility.  In  either  of  the 
two  aforementioned  circumstances. 
Federal  enforcement  may  be  exercised 
immediately  upon  agreement  between 
Federal  and  State  OSHA. 
*         *         *      '  *         * 

52.  Section  1952.346  is  revised  to  read 
as  follows; 

§  1 952.346    Where  the  plan  may  t>e 
inspected. 

A  copy  of  the  principal  documents 
comprising  the  plan  may  be  inspected 
and  copied  during  normal  business 
hours  at  the  following  locations: 

Office  of  State  Programs.  Occupational  Safety 
and  Health  Administration,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW.  Room  N3700.  Washington, 
DC  20210: 

Office  of  the  Regional  Administrator, 
Occupational  Safety  and  Health 
Administration,  U.S.  Department  of  Labor. 
1999  Broadway  Suite  1690.  Denver. 
Colorado  80202-5716:  and 

Office  of  the  Assistant  Administrator, 
Worker"s  Safetv  and  Compensation 
Division,  Wyoming  Department  of 
Employment,  Herschler  Building,  2nd 
Floor  East,  122  West  25th  Street. 
Cheyenne.  Wyoming  82002. 


Subpart  CC — Arizona 

53.  Section  1952.354  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  1952.354    Final  approval  determination. 

***** 

(b)  Except  as  otherwise  noted,  the 
plan  which  has  received  final  approval 
covers  all  activities  of  employers  and  all 
places  of  employment  in  Arizona.  The 
plan  does  not  cover  private  sector 
maritime  employment;  Federal 
government  employers  and  employees; 
enforcement  relating  to  any  contractors 
or  subcontractors  on  any  Federal 
establishment  where  the  land  is 
determined  to  be  exclusive  Federal 
jurisdiction;  the  U.S.  Postal  Service 
(USPS),  including  USPS  employees,  and 
contract  employees  and  contractor- 
operated  facilities  engaged  in  USPS  mail 
operations;  copper  smelters;  concrete 
and  asphalt  batch  plants  that  are 
physically  connected  to  a  mine  or  so 
interdependent  with  a  mine  as  to  form 
one  integral  enterprise;  and  Indian 
reservations. 
*        *        *        «     ■   * 

54.  Section  1952.355  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  1 952.355    Level  of  Federal  enforcement. 

***** 

{b)(l)  In  accordance  with  section 
18(e),  final  approval  relinquishes 
Federal  OSHA  authority  only  with 
regard  to  occupational  safety  and  health 
issues  covered  by  the  Arizona  plan. 
OSHA  retains  full  authority  over  issues 
which  are  not  subject  to  State 
enforcement  under  the  plan.  Thus, 
Federal  OSHA  retains  its  authority 
relative  to  safety  and  health  in  private 
sector  maritime  activities  and  will 
continue  to  enforce  all  provisions  of  the 
Act,  rules  or  orders,  and  all  Federal 
standards,  current  or  future,  specifically 
directed  to  maritime  employment  (29 
CFR  Part  1915,  shipyard  employment; 
Part  1917.  marine  terminals;  Part  1918. 
Iongshoring;  Part  1919,  gear 
certification)  as  well  as  provisions  of 
general  industry  and  construction 
standards  (29  CFR  Parts  1910  and  1926) 
appropriate  to  hazards  found  in  these 
employments.  Federal  jurisdiction  is 
also  retained  with  respect  to  Federal 
government  employers  and  employees; 
enforcement  relating  to  any  contractors 
or  subcontractors  on  any  Federal 
establishment  where  the  land  is 
determined  to  be  exclusive  Federal 
jiuisdiction;  the  U.S.  Postal  Service 
(USPS),  including  USPS  employees,  and 
contract  employees  and  contractor- 
operated  facilities  engaged  in  USPS  mail 
operations;  in  copper  smelters;  in 
concrete  and  asphalt  batch  plants  which 


are  physically  connected  to  a  mine  or  so 
interdependent  with  the  mine  as  to  form 
one  integral  enterprise;  and  within 
Indian  reservations. 

(2)  In  addition,  any  hazard,  industry, 
geographical  area,  operation  or  facility 
over  which  the  State  is  unable  to 
effectively  exercise  jurisdiction  for 
reasons  not  related  to  the  required 
performance  or  structure  of  the  plan 
shall  be  deemed  to  be  an  issue  not 
covered  by  the  finally  approved  plan, 
and  shall  be  subject  to  Federal 
enforcement.  Where  enforcement 
jurisdiction  is  shared  between  Federal 
and  State  authorities  for  a  particular 
area,  project,  or  facility,  in  the  interest 
of  administrative  practicability.  Federal 
jurisdiction  may  be  assiuned  over  the 
entire  project  or  facility.  In  either  of  the 
two  aforementioned  circumstances. 
Federal  enforcement  may  be  exercised 
immediately  upon  agreement  between 
Federal  and  State  OSHA. 
***** 

55.  Section  1952.356  is  revised  to  read 
as  follows: 

§  1952.356    Where  the  plan  may  be 
inspected. 

A  copy  of  the  principal  dociunents 
comprising  the  plan  may  be  inspected 
and  copied  diuing  normal  business 
hours  at  the  following  locations: 

Office  of  State  Programs.  Occupational  Safety 
and  Health  Administration.  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW,  Room  N3700.  Washington. 
DC  20210: 

Office  of  the  Regional  Administrator. 
Occupational  Safety  and  Health 
■Administration.  U.S.  Department  of  Labor, 
71  Stevenson  Street.  4th  Floor.  San 
Francisco.  California  94105;  and 

Office  of  the  Director.  Industrial  Commission 
of  Arizona.  800  W.  Washington.  Phoenix. 
Arizona  85007. 

Subpart  DD — New  Mexico 

56.  Section  1952.365  is  amended  by 
removing  "and"  at  the  end  of  paragraph 
(a)(8),  by  revising  paragraph  (a)(9).  and 
by  adding  paragraph  (a)(10)  to  read  as 
follows: 

§  1952.365    Level  of  Federal  enforcement 

***** 

(a)  *  *  * 

(9)  Enforcement  of  occupational  safety 
and  health  standards  with  regard  to 
Federal  government  employers  and 
employees:  and  the  U.S.  Postal  Ser\'ice 
(USPS),  including  USPS  employees,  and 
contract  employees  and  contractor- 
operated  facilities  engaged  in  USPS  mail 
operations;  and 

(10)  Investigations  and  inspections  for 
the  purpose  of  the  evaluation  of  the 
New  Mexico  plan  under  sections  18(e) 


36630 


Federal  Register/ Vol    65,  No.    112 /Friday,  June  9.  2000  /  Rules  and  Regulations 


and  (n  i)f  the  Act  (29  I'  S  C  6H7  (e)  and 
(f)) 


Subpart  EE— Virginia 

57  Section  1952  174  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

f  1952.374    Final  approval  dstarmlnatton. 

•  *         •         *         * 

(b)  Except  as  otherwise  noted,  the 
plan  which  has  received  final  approval 
covers  all  activities  of  employers  and  all 
places  of  employment  in  Virginia  The 
plan  does  not  cover  private  sector 
maritime  employment,  worksites 
located  within  Federal  military  facilities 
as  well  as  on  other  Federal  enclaves 
where  civil  jurisdiction  has  been  ceded 
by  the  State  to  the  Federal  government. 
Federal  government  employers  and 
employees,  and  the  US  Postal  Service 
(USPS),  including  USPS  employees,  and 
contract  employees  and  contractor- 
operated  facilities  engaged  in  USPS  mail 
operations 

•  •         *         •         * 

58.  Section  1952.375  is  amended  by 
revising  paragraph  (b)(1)  to  read  as 
follows: 

11952.375    L«v«l  of  Fwtonil  •nforoMTMnt 

•  *         •         •         * 

(b)(1)  In  accordance  with  section 
18(e),  final  approval  relinquishes 
Federal  OSHA  authority  only  with 
regard  to  occupational  safety  and  health 
issues  covered  by  the  Virginia  plan. 
OSHA  retains  full  authority  over  issues 
which  are  not  subject  to  State 
enforcement  under  the  plan.  Thus. 
Federal  OSHA  retains  its  authority 
relative  to  safety  and  health  in  private 
sector  maritime  activities  and  will 
continue  to  enforce  all  provisions  of  the 
Act.  rules  or  orders,  and  all  Federal 
standards,  current  or  future,  specifically 
directed  to  maritime  employment  (29 
CFR  Pari  1915,  shipyard  employment; 
Part  1917.  marine  terminals;  Part  1918, 
longshoring;  Part  1919.  gear 
certification)  as  well  as  provisions  of 
general  industry  and  construction 
standards  (29  CFR  Parts  1910  and  1926) 
appropriate  to  hazards  found  in  these 
employments,  and  employment  at 
worksites  located  within  Federal 
military  facilities  as  well  as  on  other 
Federal  enclaves  where  civil 
jurisdiction  has  been  ceded  by  the  State 
to  the  Federal  government.  Federal 
jurisdiction  is  also  retained  with  respect 
to  Federal  government  employers  and 
employees,  and  the  U.S.  Postal  Service 
(USPS),  including  USPS  employees,  and 


contract  emplovees  and  contractor- 
operated  facilities  engaged  in  USPS  mail 
operations 

•  *  *  *  A 

59  Section  1952  376  is  revised  to  read 
as  follows: 

§1952.376    WtMT*  ttM  plan  may  b« 
Inapactad. 

A  copy  of  the  principal  documents 
comprising  the  plan  may  be  inspected 
and  copied  during  normal  business 
hours  at  the  following  locations: 

Office  of  .State  Programs.  Ot.cupalional  Safety 
and  H«alth  .\dmmisfralion.  V  S 
l>p«rtmHnt  of  Labor.  200  f  Constitution 
.^ve^ue.  NW   Room  N.i700   Washington. 
[K: 20210, 

t)fru  e  of  the  Regional  Administrator. 
C)<  (  ijpational  Safety  and  Health 
.Administration.  ['  S  Department  of  Labor, 
rhe  Curtis  Center.  170  South 
Independence  Mall  West — Suite  740  West. 
Philadelphia.  Pennsylvania  19106-3309; 
and 

Office  of  the  (Jommi.ssioner,  Virginia 

Department  of  Labor  and  Industry,  Powers- 
Taylor  Building.  13  .South  13th  Street. 
Kit  hmond.  Virginia  23219. 

Subpart  FF— Puarto  Rico 

60.  Section  1952.381  is  revised  to  read 
as  follows: 

§1952.381     Whara  ttM  plan  may  ba 
Inapactad. 

A  copy  of  the  principal  documents 
comprising  the  plan  may  be  inspected 
and  copied  during  normal  business 
hours  at  the  following  locations: 

Office  of  State  Programs,  Occupational  Safety 
and  Health  Administration.  US. 
Department  of  Labor.  200  Ckinstitution 
Avenue.  NW.  Room  N3700,  Washington, 
DC  20210, 

Regional  Administrator,  Occupational  Safety 
and  Health  Administration,  U.S. 
Department  of  Labor.  201  Varick  Street, 
Room  670.  New  York,  New  York  10014. 

Office  of  the  Secretary.  Puerto  Rico 
Department  of  Labor  and  Human 
Resources.  Prudencio  Rivera  Martinez 
Building.  505  Munoz  Rivera  Avenue.  Hato 
Rev,  Puerto  Rico  00918 

61.  Section  1952.382  is  revised  to  read 
as  follows: 

§1952.382    Laval  of  Fadaral  anforcamant 

•         *         •         *         • 

Pursuant  to  §  1902.20(b){l)(iii)  and 
§  1954.3  of  this  chapter  under  which  an 
agreement  has  been  entered  into  with 
Puerto  Rico,  effective  December  8.  1981. 
and  based  on  a  determination  that 
Puerto  Rico  is  operational  in  the  issues 
covered  by  the  Puerto  Rico  occupational 


safety  and  health  plan,  discretionary 
Federal  enforcement  authority  under 
section  18(e)  of  the  Act  (29  U.S.C. 
667(e))  will  not  be  initiated  with  regard 
to  Federal  occupational  safety  and 
health  standards  in  issues  covered 
under  29  CFR  Parts  1910  and  1926 
except  as  provided  in  this  section.  The 
U.S.  Department  of  Labor  will  continue 
to  exercise  authority,  among  other 
things,  with  regard  to:  complaints  filed 
with  the  US  Department  of  Labor 
alleging  discrimination  under  section 
11(c)  of  the  Act  (29  U.S.C.  660(c));  safety 
and  health  in  private  sector  maritime 
activities  and  will  continue  to  enforce 
all  provisions  of  the  Act,  rules  of  orders, 
and  all  Federal  standards,  current  or 
future,  specifically  directed  to  maritime 
employment  (29  CFR  Part  1915, 
shipyard  employment;  Part  1917, 
marine  terminals;  Part  1918, 
longshoring;  Part  1919,  gear 
certification)  as  well  as  provisions  of 
general  industry  and  construction 
standards  (29  CFR  Parts  1910  and  1926) 
appropriate  to  hazards  foimd  in  these 
employments;  enforcement  relating  to 
any  contractors  or  subcontractors  on  any 
Federal  establishment  where  the  State 
cannot  obtain  entry;  enforcement  of  new 
Federal  standards  until  the  State  adopts 
a  comparable  standard;  situations  where 
the  State  is  refused  entry  aind  is  unable 
to  obtain  a  warrant  or  enforce  the  right 
of  entry;  enforcement  of  unique  and 
complex  standards  as  determined  by  the 
Assistant  Secretary;  situations  when  the 
State  is  temporarily  unable  to  exercise 
its  enforcement  authority  fully  or 
effectively;  completion  of  enforcement 
actions  initiated  prior  to  the  effective 
date  of  the  agreement;  and 
investigations  and  inspections  for  the 
purpose  of  the  evaluation  of  the  Puerto 
Rico  plan  under  sections  18(e)  and  (f)  of 
the  Act  (29  U.S.C.  667(e)  and  (fl). 
Federal  OSHA  will  also  retain  authority 
for  coverage  of  Federal  employers  and 
employees,  and  the  U.S.  Postal  Service 
(USPS),  including  USPS  employees,  and 
contract  employees  and  contractor- 
operated  facilities  engaged  in  USPS  mail 
operations.  The  OSHA  Regional 
Administrator  will  make  a  prompt 
recommendation  for  the  resumption  of 
the  exercise  of  Federal  enforcement 
authority  under  section  18(e)  of  the  Act 
(29  use.  667(e))  whenever,  and  to  the 
degree,  necessary  to  assure  occupational 
safety  and  health  protection  to 
employees  in  Puerto  Rico. 

[PR  Doc.  00-14150  Filed  6-8-00:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Parts  100  and  165 

[USCG-2000-7386] 

Safety  Zones,  Security  Zones,  and 
Special  Local  Regulations 

AGENCY:  Cofist  Chiard.  D(JT. 
ACTION:  Notice  ot  temporary  rules 
issued. 


SUMMARY:  This  document  provides 
ri'fju:re(l  notice  of  substaiiti\'e  rules 
adiiptctl  b\'  the  Coast  .nuarti  and 
temporarily  effective  between  January  1. 
2()()n  and  March  31.  2000  which  were 
not  [)uhlished  in  the  Federal  Register. 
This  (juarterlv  notire  lists  temporarv 
local  regulations,  security  zones,  and 
safetv  zones  of  limited  duration  and  for 
which  timel\'  public  atinn  in  the  Federal 
Register  was  not  possible 
DATES:  This  noti(  I'  lists  temporary  Coast 
Guard  regulations  that  became  effective 
and  were  terminated  between  [anuary  1. 
2000  and  March  31.  2000. 
ADDRESSES:  The  doc:ket  Management 
Faciiitv  maintains  the  public  docket  for 
this  notice.  Documents  indicated  in  this 
notice  will  be  available  for  inspection  or 
copying  at  the  Docket  Management 
Faciiitv,  US  Department  of 
Transportation.  Room  PL-401,  400 
Seventh  Street  SW.,  Washington.  DC 
20593-0001  between  9  a.m.  and  5  p.m., 
Monday  through  Friday,  except  Federal 


Holidays.  You  may  electronically  access 
the  {jublic  docket  for  this  notice  on  the 
Internet  at  bttp:/''dms.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
questions  on  this  notice  contact 
Lieutenant  Bruce  Walker.  Office  of 
Regulations  and  Administrative  Law. 
telephone  (202)  267-6233.  For  questions 
on  \iewing.  or  on  submitting  materia!  to 
tlie  dficket,  contact  Dorothy  Beard. 
Chief.  Dockets.  Department  of 
Transpnrtatiiin  (202)  866-9329 
SUPPLEMENTARY  INFORMATION:  District 
ComniaUviers  ami  Captains  of  the  Port 
(COTPj  must  be  immediately  responsive 
to  the  safety  needs  of  the  waters  within 
their  jurisdiction:  therefore.  District 
Commanders  and  COTPs  have  been 
delegated  the  authority  to  issu<'  certain 
local  regulations.  Safet\  zones  mav  be 
established  for  safety  or  environmentai 
purposes.  A  safetv  zone  mav  be 
stationary  and  described  by  fi.xed  limits 
or  it  mav  be  described  as  a  zone  around 
a  vessel  in  motion.  Security  zones  limit 
access  to  vessels,  ports,  fir  waterfront 
facilitit^s  to  prevent  injury  or  damage. 
Special  local  regulations  are  issued  to 
enhance  the  safety  of  participants  and 
spectators  at  regattas  and  other  marine 
events.  Timely  publication  of  these 
regulations  in  the  Federal  Register  is 
Gft(;n  precluded  when  a  regulation 
responds  to  an  emergency,  or  when  an 
event  occurs  without  sufficient  advance 
notice.  However,  the  affected  public  is 
informed  of  these  regulations  through 
Local  Notices  to  mariners,  press 
releases,  and  other  means.  Moreover. 

COTP  Quarterly  Report 


actual  notification  is  pro'.ided  by  Coast 
Guard  patrol  xessejs  enforcing  the 
restrictions  imposed  bv  the  regulation. 
Because  mariners  are  notified  bv  Coast 
Guard  officials  on-scene  prior  to 
enforcement  action.  Federal  Register 
notice  is  not  required  to  place  the 
special  local  regulation,  security  zone. 
or  safetv  zone  in  effect.  However,  the 
Coast  Guard,  by  law.  must  publish  in 
the  Federal  Register  notice  of 
substantia  L  rules  adopted.  To  meet  this 
obligatitai  without  imposing  undue 
expense  on  tlfe  public,  the  Coast  Guard 
periodically  publishes  a  list  of  these 
temporary  special  local  regulations, 
security  zones,  and  safety  zones. 
Permanent  regulations  are  not  included 
in  this  list  because  the\  are  published 
in  their  entire!)  in  the  Federal  Register. 
Temporarv  regulations  ma\'  also  be 
published  in  their  entirely  if  sufficient 
time  is  available  to  do  so  before  they  are 
placed  in  effect  or  terminated.  The 
safety  zones,  special  local  regulations 
and  securitv  zones  listed  in  this  notice 
ha\e  been  exempted  from  re\-iew  under 
Executi\e  Ordf-r  12866  because  of  their 
emergency  nature,  or  limited  scope  and 
temporary  effectiveness 

The  following  regulations  were  placed 
in  effect  temporarily  during  the  period 
lanuary  1.  2000  and  March  31.  2000. 
unless  otherwise  indicated. 

Dated:  lunf  2    200(1 

Pamela  M.  Pelcovits. 

(Jiii'l.  UiUt  '•  ol  Hf'giilaliont^  and 
Administrative  Lciu 


COPT  Docket 


Location 


Type 


Effective  date 


GUAM  00-018   TINIAN  ENTRANCE  CHANNEL ,  SAFETY  ZONE 

HOUSTON-GALVESTON  00-001  HOUSTON.  TX  I  SAFETY  ZONE 

HOUSTON-GALVESTON  N/ISU  00-001  j  GULF    INTRACOASTAL    WATERWAYS.    M      SAFETY  ZONE 

!      440  TO  442. 

HOUSTON-GALVESTON  MSU  00-002  HOUSTON     SHIP     CHANNEL     BETWEEN     SAFETY  ZONE 

BUOYS  3&-42. 


HOUSTON-GALVESTON  MSU  00-003  '  GULF   INTRACOASTAL  WATERWAY.   MILE     SAFETY  ZONE 

MARKER  396. 

LA/LB  00-002   PORT  HUENEME  HARBOR.  CA  

LOUISVILLE  00-001  OHIO  RIVER  M.  472  TO  476 

MEMPHIS  00-013  WHITE  RIVER  

NEW  ORLEANS  00-001    LWR  MISSISSIPPI  RIVER.  M.  94  TO  96  ... 

430  TOO    . 


LWR  MISSISSIPPI  RIVER.  M. 
LWR  MISSISSIPPI  RIVER.  M.  228  TO  231 
LWR  MISSISSIPPI  RIVER.  M.  94  TO  96 
LWR  MISSISSIPPI  RIVER,  M.  94  4  TO  97.2 
LWR  MISSISSIPPI  RIVER.  M.  94  TO  96 
HARVEY  CANAL.  M   3  4  TO  5  5  


NEW  ORLEANS  00-002  

NEW  ORLEANS  00-003  

NEW  ORLEANS  00-004  

NEW  ORLEANS  00-005  

NEW  ORLEANS  00-006  

NEW  ORLEANS  99-034  

PADUCAH  00-002  OHIO  RIVER  

PADUCAH  00-003 MA/  W.H.ZIMMER.  OHIO  RIVER.  M  973  TO 

981. 
PADUCAH  00-004 MA/  W  H  ZIMMER,  OHIO  RIVER.  977  8  TO 

980.5. 
PITTSBURGH  00-001   ALLEGHENY      RIVER.      M       1.     W      END 

BRIDGE.  OH 
SAN  JUAN  00-002  SAN  JUAN  HARBOR,  PR  


SECURITY  ZONE 
SAFETY  ZONE  .... 
SAFETY  ZONE  .... 
SAFETY  ZONE  .... 
SAFETY  ZONE  .... 
SAFETY  ZONE  .... 
SAFETY  ZONE  .... 

SAFETY  ZONE  

SAFETY  ZONE  

SAFETY  ZONE  .... 

SAFETY  ZONE  

SAFETY  ZONE  


SAFETY  ZONE 
SAFETY  ZONE 
SAFETY  ZONE 


01  22 '2000 

02  17/2000 
01  25  2000 

01/29/2000 


03/10  2000 

01 '31/2000 
0-!  03/2000 
02  032000 
02'08/2000 
02/26/2000 
03/24/2000 
03/22'2OO0 
03/22/2000 
03/29/2000 
01 /0 1/2000 
01/05/2000 
02/26/2000 

02/26/2000 

01 /0 1/2000 

01 '06 '2000 
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COPT  Docket 


Location 


SAN  JUAN  00-003  SAN  JUAN  HARBOR   PR        

SUAN  JUAN  00-027  I  SAN  JUAN  HARBOR   PR 

SOUTHEAST  ALASKA  00-001     i  NORTHERN   EDGE  2000,   SITKA  HARBOR, 

I       AK 


TAMPA  00-007 
TAMPA  00-024 
TAMPA  00-031 


TAMPA  BAY  FL  ... 
TAMPA  BAY  FL  ,... 
WIGGINS  PASS.  FL 


Type 

SAFETY  ZONE 
SAFETY  ZONE 
SECURITY  ZONE 

SAFETY  ZONE  .. 
SAFETY  ZONE  ... 
SAFETY  ZONE 


Effective  date 


01/10/2000 
03/29/2000 
03/05/2000 

02/15/2000 
03/18/2000 
03/29/2000 


District  Quarterly  Report 

Distnct  docket 

Location 

Type 

Effective  date 

01-00-010  

U  S  S     SALEM     BOSTON    HARBOR.    BOS- 
TON. MA 
PORTLAND   ME      

SAFETY  ZONE     

SAFETY  ZONE 

02/2a'2000 
02/22/2000 

01  -00-0 1 1      „ „ 

01 -0O-01 3       , „„.—...„.„. 

BATH  IRON  WORKS,  BATH   ME           

SAFETY  ZONE 

03/18/2000 

01-99-199      

BOSTON  HARBOR   BOSTON,  MA      

SAFETY  ZONE         

01/01/2000 

05-00-001        

UPPER  CHESAPEAKE  BAY   MD          

SAFETY  ZONE 

03/01/2000 

05-00-006       

WESTERN   BRANCH   ELIZABETH  RIVER 
ATLANTIC    OCEAN     NC     6    MILES    SW, 

CAPE  FEAR 
SAINT  CROIX   USVI      

SPECIAL  LOCAL 

03/24/2000 

05-00-007       „ 

SAFETY  ZONE       

03/15/2000 

07-00-01 1       

SPECIAL  LOCAL 

02/17/2000 

07-00-019       

WATER  BAY   SAINT  THOMAS   USVI   

SAINT  THOMAS.  USVI                     

SPECIAL  LOCAL 

03/18/2000 

07-00-021         

SPECIAL  LOCAL 

03/17/2000 

IhKDoi     m    Uh:".4  hl.'il  t>-H-<)0.  H  4')  ,iml 
BILLING  COOE  4910-1S-M 

DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  117 

[CGD07-00-054] 

Drawbridge  Operation  Regulations; 
Wappoo  Creek  (ICW),  Charleston,  SC 

agency:  Coa.st  Cu.ircl.  DOT. 

ACTION:  Notice  of  t(!inporary  deviation 

from  regulations. 


summary:  The  Commandor,  Seventh 
f^oast  lluard  District,  has  approved  a 
temporary  deviation  from  the 
regulations  governing  the  operation  of 
the  Wappoo  Oeeis.  {SC  Route  171) 
drawbridge  across  tht?  Atlantir: 
Intrat.oastal  Waterway,  mile  470.8. 
Charleston,  Charleston  (iountv.  South 
Carolina.  This  deviation  allows  the 
drawbridge  owner  or  operator  to  open 
only  a  single  leaf.  This  temj)orar\' 
deviation  is  required  from  |une  22.  2()()() 
until  August  19,  2000,  to  allow  the 
bridge  owner  to  safelv  conduct 
necessary  repairs  to  the  drawbridge. 
Double  leaf  openings  are  available  with 
a  one-hour  notice  to  the  bridge  tender 
DATES:  This  deviation  is  effective  from 
(une  22,  2000  to  August  19.  2000. 
FOR  FURTHER  INFORMATION  CONTACT;  Mr 
Harry  Dragon,  Clhief,  Operations  Section, 


Seventh  Coast  Guard  District,  Bridge 
Section  at  (305)  415-6743, 
SUPPLEMENTARY  INFORMATION:  The 

Wappoo  Creek  (SC  171)  drawbridge 
across  the  Atlanti(  lntracf)astal 
Waterway  at  Charleston,  has  a  vertical 
{ learance  of  33  feet  above  mean  high 
water  (MHW)  and  38  feet  above  mean 
low  water  (MLW)  measured  at  the 
fenders  in  the  closed  position.  On  May 
22,  2000,  Coastal  Marine  (Construction, 
Incorporated,  the  contractor 
representing  the  drawbridge  owner, 
requested  a  deviation  from  the  current 
operating  regulation  in  33  CFR  117.5 
which  requires  drawbridge  to  open 
promptly  and  fully  when  a  request  to 
open  is  given.  This  temporary  d(;viati()n 
was  requested  to  allow  nec:essarv  repairs 
to  the  drawbridge- 

The  District  Commander  has  granted 
a  temporarv'  df^viation  for  the  purpose  of 
conducting  repairs  to  the  drawbridge. 
Under  this  deviation,  the  Wappoo  Oeek 
(SC  Route  171)  Drawbridge  need  only 
open  one  leaf  of  the  drawbridge  except 
when  a  double  leaf  opening  is  requested 
with  a  one-hour  notice.  The  single-leaf 
openings  are  .scheduled  for  a  period  of 
10  days  beginning  on  June  22,  2000  and 
ending  on  [uly  2,  2000  and  a  period  of 
41  days  beginning  on  luly  B.  2000  and 
ending  on  August  19.  2000. 

D.iicil  luiif  .;  juoi) 
(ires  Shaplev. 

Cliicl.  Urultif  Hnjni  h.  .Scvrfif/i  (  mi^l  (•ii.inl 

Di'^tni  ! .' 

IKK  l)n(    on-  I4(r.  f  I  iji'.i  f.-H-oo.  H  4.")  am] 

BILLING  COOE  4910-1S-U 


DEPARTMENT  OF  EDUCATION 
34  CFR  Part  379 


RIN  1820-AB45 

Projects  with  Industry;  Correction 

AGENCY:  Office  of  Special  Education  and 
Rehabilitative  Services,  Department  of 
Education. 

ACTION:  Final  regulations:  correction. 


SUMMARY:  On  April  6,  2000,  final 
regulations  for  the  Projects  With 
Industry  program  were  published  in  the 
Federal'  Register  (65  FR  18214).  This 
document  corrects  the  April  6 
document. 

DATES:  This  correction  is  effective  May 
3,  2000 

FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  E.  Finch.  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW., 
room  3315,  Mary  E.  Switzer  Building, 
Washington  DC  20202-2575. 
Telephone:  (202)  205-8292.  If  you  use  a 
telecommunications  device  for  the  deaf 
(TDD),  you  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  (r^g.,  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  named  in 
the  preceding  paragraph. 

SUPPLEMENTARY  INFORMATION: 


Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  either  of  the  following  sites: 

http://ocfo.ed.gov/feclreg.htm 
http://www.ed.gov/news.html 

To  use  the  PDF  you  must  have  the 
Adobe  Acrobat  Reader,  which  is 
available  free  at  either  of  the  previous 
sites.  If  you  have  questions  about  using 
the  PDF.  call  the  U.S.  Government 
Printing  Office  (GPO).  toll  free,  at  1- 
888-293-6498;  or.  in  the  Washington, 
DC.  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo.gov/nara/ 
index.html 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.234  Projects  With  Industry.) 

Dated:  May  31.  2000. 
Judith  E.  Heumann, 

Assistant  Secretary  for  Special  Education  and 
Rehabilitative  Services. 

In  final  rule,  FR  Doc.  00-8523, 
published  on  April  6,  2000  (65  FR 
18214)  make  the  following  corrections: 

1.  On  page  18215,  in  the  first  column, 
in  the  preamble,  under  the  Discussion 
heading,  in  line  37,  correct  "will  be 
served"  to  read  "will  be  placed". 

2.  On  page  18215,  in  the  first  column, 
in  the  preamble,  under  the  Changes 
heading,  in  line  11,  correct  "will  be 
served"  to  read  "will  be  placed". 

1379^1     [Corractad] 

3.  On  page  18219,  in  the  second 
column,  in  §  379.21(c),  in  line  9,  correct 
"will  be  served"  to  read  "will  be 
placed". 

IFR  Doc.  00-14073  Filed  6-8-00;  8:45  ami 

BILLINO  COOE  4000-01-U 


DEPARTMENT  OF  COMMERCE 

United  States  Patent  and  Trademark 
Office 

37  CFR  Part  2 

RIN  0651 -ABOO 

Trademark  Law  Treaty  Implementation 
Act  Changes;  Correction 

AGENCY:  United  States  Patent  and 
Trademark  Office,  Commerce. 
ACTION:  Final  rule;  correction. 

SUMMARY:  The  United  States  Patent  and 
Trademark  Office  published  in  the 


Federal  Register  of  September  8,  1999, 
(64  FR  48900)  a  final  rule  amending  its 
rules  to  implement  the  Trademark  Law- 
Treaty  Implementation  Act  of  1998. 
Pub.  L.  105-330,  112  Stat.  3064  (15 
U.S.C.  1051),  and  to  otherwise  simplify 
and  clarify  procedures  for  registering 
trademarks  and  for  maintaining  and 
renewing  trademark  registrations.  This 
document  corrects  an  error  in  one  of  the 
amendatory  instructions  in  the  final 
rule. 

DATES:  Effective  on  October  30.  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Harmon,  Office  of  the 
Commissioner  for  Trademarks,  by 
telephone  at  (703)  308-8910,  extension 
137;  by  facsimile  transmission 
addressed  to  her  at  (703)  308-9395;  or 
by  mail  marked  to  her  attention  and 
addressed  to  the  Commissioner  for 
Trademarks,  2900  Crystal  Drive, 
Arlington,  Virginia  22202-3513. 
SUPPLEMENTARY  INFORMATION:  The 
United  States  Patent  and  Trademark 
Office  published  a  final  rule  in  the 
Federal  Register  of  September  8,  1999 
(64  FR  48900)  entitled  "Trademark  Law 
Treaty  Implementation  Act  Changes."  A 
correction  of  this  final  rule  was 
published  in  the  Federal  Register  of 
September  22,  1999  (64  FR  51244).  This 
second  correction  revises  amendatory 
instruction  35,  amending  37  CFR  2.89. 
In  FR  Doc.  99-22957,  published  on 
September  8,  1999  (64  FR  48900),  make 
the  following  corrections: 

§2.89    [Corrected] 

1.  On  page  48923,  in  the  second 
column,  correct  amendatory  instruction 
35  to  read  as  follows: 

35.  Amend  §  2.89  by  revising 
paragraphs  (a),  (b),  and  (d),  revising  the 
last  two  sentences  of  paragraph  (g),  and 
by  adding  paragraph  (h)  to  read  as 
follows: 

Dated:  June  5.  2000. 
Albin  F.  Drost, 
Acting  Solicitor. 
(FR  Doc.  00-14634  Filed  6-8-00;  8:45  am] 

BILUNQ  COOE  3510-16-U 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  62 

RIN3067-AD11 

National  Flood  Insurance  Program 
(NFIP);  Assistance  to  Private  Sector 
Property  Insurers 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Final  rule. 


SUMMARY:  We  (the  Federal  Insurance 
Administration)  are  revising  the 
effective  date  of  the  Financial 
Assistance/Subsidy  Arrangement  ("the 
Arrangement")  to  October  1.  2000.  The 
Arrangement  governs  the  duties  and 
obligations  of  insurers  that  participate 
in  the  Write  Your  Ovra  (W^YO)  Program 
of  the  National  Flood  Insurance  Program 
(NFIP)  and  also  sets  forth  the 
responsibilities  of  the  Government  to 
provide  financial  and  technical 
assistance  to  these  insurers. 
EFFECTIVE  DATE:  October  1.  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Edward  T.  Pasterick.  Federal  Emergency 
Management  Agency,  Federal  Insurance 
Administration,  (202)  646-3443, 
(facsimile)  (202)  646-3445,  or  (email) 
edward.pasterick@fema.gov. 

SUPPLEMENTARY  INFORMATION:  On  May 
21,  1999,  we  published  in  the  Federal 
Register  (Vol.  64,  page  27705)  a  final 
rule  amending  the  regulations  of  the 
National  Flood  Insurance  Program 
(NFIP)  to  include  the  revised  Financial 
Assistance/Subsidy  Arrangement  for 
1999-2000.  The  Arrangement  governs 
the  duties  and  obligations  of  insurers 
participating  in  the  Write  Your  Own 
(WYO)  program  of  the  NFIP  and  the 
responsibilities  of  the  Government  to 
provide  financial  and  technical 
assistance  to  these  insurers.  The  1999— 
2000  Arrangement  ends  September  30, 
2000.  Except  for  the  new  effective  date 
of  October  1,  2000,  the  Arrangement  for 
2000-2001  is  unchanged  from  last  year's 
version.  (We  have  posted  the  text  of  the 
current  Arrangement  at  http:// 
www.fema.gov/nfip/wyoarr99.) 

During  July  2000  we  wdll  send  a  copy 
of  the  offer  for  the  2000-2001 
Arrangement  year  to  all  private 
insurance  companies  participating 
under  the  current  1999-2000 
Arrangement,  together  with  related 
materials  and  submission  instructions. 
Any  private  insurance  company  not 
currently  participating  in  the  WYO 
program  but  wishing  to  consider 
FEMA's  offer  for  2000-2001  may 
request  a  copy  of  the  offer  by  writing: 
Federal  Emergency  Management 
Agency,  ATTN:  Federal  Insurance 
Administrator.  WYO  Program. 
Washington,  DC  20472. 

Administrative  Procedure  Act 
Determination 

We  are  publishing  this  fined  rule 
without  opportunity  for  prior  public 
comment  under  the  Administrative 
Procedure  Act.  5  U.S.C.  553.  This  final 
rule  is  a  rule  of  agency  procedure  or 
practice  that  is  excepted  from  the  prior 
public  comment  requirements  of 
§  553(b).  Except  as  Uie  rule  revises  the 
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effectivf!  date  of  the  Financial 
Assistanc:e/Sul).sidy  Arran>>emt'iit  ("the 
Arrangement")  from  Octoher  1,  1499  to 
()(:tob«!r  1.  2000.  thi.s  ride  make.s  no 
significant,  substantive  changes  to  the 
Arrangement  between  FKM.A  and  the 
WYO  companies. 

National  Environmental  Policy  Act 

The  requirements  of  44  CFR  Part  10, 
Environmental  (lonsideration.  sec. 
10.8(d)(2)(i)  categorically  exclude  this 
final  rule.  By  revising  the  effective  date 
of  the  Arrangement,  this  rule  is  an 
administrative  action  in  support  of  day- 
to-day  at:tivities.  We  have  not  prepared 
an  environmental  impact  assessment. 

Executive  Order  12866,  Regulatory 
Planning  and  Review 

We  have  reviewed  this  final  rule 
under  the  provisions  of  E.O   12866  of 
September  30.  1993,  58  FR  51735  and 
determined  that  it  is  not  a  significant 
regulatory  action  within  the  meaning  of 
section  2(f)  of  that  executive  order.  The 
rule  only  revises  the  effective  date  of  the 
existing  Arrangement  from  October  1. 
1999  to  October  1.  2000.  and  makes  no 
other  changes  to  the  Arrangement.  In  all 
other  respects  the  riile  adheres  to  the 
regulatory  principles  set  forth  in  E.O. 
12866.  The  Office  of  Management  and 
Budget  has  reviewed  this  final  rule 
under  E.O   12866. 

Paperwork  Reduction  Act 

In  accordance  with  the  provisions  r)f 
the  Paperwork  Reduction  Act  of  1995, 
44  I  J.S.C.  3.501  ff  spq.  the  Office  of 
Management  and  Budget  (OMB) 
approved  the  collections  of  information 
applicable  to  this  final  rule;  OMB 
Number  3067-0169,  Write  Your  Own 
(WYO)  Program  (expires  March  31. 
2002). 

Executive  Order  13132,  Federalism 

We  have  reviewed  this  rule  under  the 
provisions  of  iind(T  E.O.  13132, 
Federalism,  dated  August  4,1999.  and 
have  concluded  that  revision  of  the 
effective  date  of  the  .Arrangement 
involves  no  policies  that  have 
federalism  implications. 

Congressional  Review  of  Agency 
Rulemaking 

We  have  sent  this  final  rule  to  the 
Congress  and  to  the  c;«'neral  Accounting 
Office  under  the  Congressional  Review 
of  Agency  Rulemaking  Act.  Pub.  L.  104- 
121    The  rule  is  not  a  "major  rule" 
within  the  meaning  of  that  Act    It  is  an 
administrative  action  in  support  of 
normal  day-to-day  activities  It  does  not 
result  in  nor  is  it  likely  to  result  in  an 
annual  effect  on  the  economy  of 
5100,000,000  or  more.  It  will  not  result 


in  a  major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
F(!deral,  State,  or  local  government 
agencies,  or  geographic  regions.  It  will 
not  have  "significant  adverse  effects"  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
ba.sed  enterprises.  This  final  rule  is 
exempt  from  the  Paperwork  Reduction 
Act.  The  rule  is  not  an  unfunded 
Federal  mandate  within  the  meaning  of 
the  Unfunded  Mandates  Reform  Act  of 
1995.  Pub.  L.  104-4.  It  does  not  meet  the 
$100,000,000  threshold  of  that  Act.  and 
any  enforceable  duties  are  imposed  as  a 
condition  of  Federal  assistance  or  a  duty 
arising  from  participation  in  a  voluntary 
Federal  program. 

List  of  Subjects  in  44  CFR  Part  62 

Flood  insurance. 

Accordingly,  amend  44  CFR  Part  62  as 
follows: 

PART  62— SALE  OF  INSURANCE  AND 
ADJUSTMENT  OF  CLAIMS 

1.  The  authority  citation  for  Part  62 
continues  to  read  as  follows: 

Authority:  42  I  IS.C  4001  ft  seq  : 
Ke(jrxdiuzation  Pldri  No   .)  of  1978.  4:i  KR 
41«4.i,  A  C:FR.  1978  Conip  ,  p    :i29.  E  O 
12127  of  Mar  :n ,  1479.  44  FK  19,1fi7,  :\  CFR. 
1979  Comp,  p   :t7fv 

2.  Revise  the  Effective  Date  of 
Appendix  A  to  Part  62  to  read  as 
follows: 

Appendix  A  to  Part  62 — Federal 

Emergency  Management  Agency, 

Federal  Insurance  Administration, 

Financial  Assistance/Subsidy 

Arrangement 

*         *         •         •         • 

Effective  Date  October  1.  2000. 

IC.it.iioK  of  Ftnif^ra)  Domt'stic  Assistance  No 
8J  100.  Hood  InsuraiK.e",  No.  83  516. 
"Disaster  .'Vssistani  e 'I 
Dated    [une  2.  2000 
|o  Ann  Howard, 

Adnutw^tnitdr  ht-itiTiil  hi'-iimru  r 
Administration 

(FR  Doi     OO-Mh'ih  hl.'d  (,-H-0().  H  4.'.  arn| 
BILLING  CODE  671S-0J-P 


ACTION:  Interim  rule. 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  65 
(Docket  No.  FEMA-7313] 

Changes  in  Flood  Elevation 
Determinations 

AGENCY:  Federal  Emergenrv 
Management  Agency.  FEMA. 


summary:  This  interim  rule  lists 
communities  where  modification  of  the 
base  (1%  annual  chance)  flood 
elevations  is  appropriate  because  of  new- 
scientific  or  technical  data.  New  flood 
insurance  premium  rates  will  be 
calculated  from  the  modified  base  flood 
elevations  for  new  buildings  and  their 
contents. 

DATES:  These  modified  base  flood 
elevations  are  currently  in  effect  on  the 
dates  listed  in  the  table  and  revise  the 
Flood  Insurance  Rate  Map(s)  (FIRMs)  in 
effect  prior  to  this  determination  for 
each  listed  community. 

From  the  date  of  the  second 
publication  of  these  changes  in  a 
newspaper  of  local  circulation,  any 
person  has  ninety  (90)  days  in  which  to 
request  through  the  community  that  the 
Associate  Director  reconsider  the 
changes.  The  modified  elevations  rrray 
be  changed  during  the  90-day  period. 
ADDRESSES:  The  modified  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  following  table. 
FOR  FURTHER  INFORMATKDN  CONTACT: 
Matthew  B   Miller.  P.E..  Chief,  Hazards 
Study  Branch.  Mitigation  Directorate. 
Federal  Emergency  Management 
Agency.  500  C  Street  SW..  Washington, 
DC  20472,  (202)  646-3461,  or  (email) 
matt.miller@fema.gov. 

SUPPLEMENTARY  INFORMATION:  The 

modified  base  flood  elevations  are  not 
listed  for  each  community  in  this 
interim  rule.  However,  the  address  of 
the  Chief  Executive  Officer  of  the 
community  where  the  modified  base 
flood  elevation  determinations  are 
available  for  inspection  is  provided. 

Any  request  for  reconsideration  must 
be  based  upon  knowledge  of  changed 
conditions,  or  upon  new  scientific  or 
technical  data. 

The  modifications  are  made  pursuant 
to  .secticr.  201  of  the  Flood  Disaster 
Protection  Act  of  1973.  42  U.S.C.  4105, 
and  are  in  accordance  with  the  National 
Flood  Insurance  Act  of  1968,  42  U.S.C. 
4001  et  seq..  and  with  44  CFR  part  65. 

For  rating  purposes,  the  currently 
effective  community  number  is  shown 
and  must  be  used  for  ail  new  policies 
and  renewals. 

The  modified  base  flood  elevations 
are  the  basis  for  the  floodplain 
management  measures  that  the 
community  is  required  to  either  adopt 
or  to  show  evidence  of  being  already  in 
effect  in  order  to  qualify  or  to  remain 
qualified  for  participation  in  the 
National  Flood  Insurance  Program. 
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These  modified  elevations,  together 
with  the  floodplain  management  criteria 
required  by  44  CFR  60.3,  are  the 
minimum  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  state  or  regional  entities. 

The  changes  in  base  flood  elevations 
are  in  accordance  with  44  CFTR  65.4. 
National  Environmental  Policy  Act.  This 
rule  is  categorically  excluded  from  the 
requirements  of  44  CFR  Part  10, 
Envirormiental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared.  _ 

Regulatory  Flexibility  Act.  The 
Associate  Director,  Mitigation 


Directorate,  certifies  that  this  rule  is 
exempt  from  the  requirements  of  the 
Regulatory  Flexibility  Act  because 
modified  base  flood  elevations  are 
required  by  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4105. 
and  are  required  to  maintain  community 
eligibility  in  the  National  Flood 
Insurance  Program.  No  regulator^' 
flexibility  analysis  has  been  prepared. 

Regulatory  Classification.  This 
interim  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
section  3(f)  of  Executive  Order  12866  of 
September  30,  1993,  Regulator>' 
Plaiming  and  Review,  58  FR  51735. 

Executive  Order  12612,  Federalism. 
This  rule  involves  no  policies  that  have 
federalism  implications  under  Executive 
Order  12612,  Federalism,  dated  October 
26,  1987. 

Executive  Order  12778,  Civil  Justice 
Reform.  This  rule  meets  the  applicable 


standards  of  section  2(b)(2)  of  Executive 
Order  12778. 

List  of  Subiects  in  44  CFR  Part  65 

Flood  insurance,  Floodplains. 
Reporting  and  recordkeeping 
requirements. 

Accordingly.  44  CFR  part  65  is 
amended  to  read  as  follows: 

PART  65— [AMENDED] 

1.  The  authority  citation  for  part  65 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq-. 
Reorganization  Plan  No.  3  of  1978.  3  CFR. 
1978  Comp..  p.  329:  E.O.  12127.  44  FR  19367. 
3  CFR,  1979  Comp..  p.  376. 

§65.4    [Amended] 

2.  The  tables  published  under  the 
authority  of  §  65.4  are  amended  as 
follows: 


State  and  county 


Dates  and  name  of  news- 
Location  paper  wtiere  notice  was 
publistied 


Ctiief  executive  officer  of  community 


Effective  date  of 
modification 


Community 
No 


Alabama:  Morgan 
Georgia:  Gwinnett 


Illinois: 

Cook  and 
DuPage. 


City  of  Decatur  Jan.  25,  2000,  Feb.  1, 


Ttie  Honorable  Julian  Price,  mayor  of     May  1.  2000  010176  D 


2000,  The  Decatur  Daily        the  city  of  Decatur,  P.O.  Box  488. 


DuPage 


Lake 


Will 


Lake 


Will  and  Cook 


DuPage 

Will  

Indiana: 
Marton  . 


Unincorporated 
areas. 


Village  of  Burr 
Ridge 

Unincorporated 
areas 


Village  of  Green 
Oaks. 


City  of  Joliet 


Unincorporated 
areas 


Village  of  Tinley 
Park. 


Village  of  WInfiekj 


Unincorporated 
areas 


City  of  Indianapolis 


News. 
Dec.  3,  1999.  Dec.  10. 
1999,  Gwinnett  Daily 
Post. 


Mar.  29.  2000,  Apr.  5. 

2000.  Suburban  Life 

News. 
Mar.  10.2000,  Mar  17. 

2000,  Daily  Herald. 


Aug.  12.  2000,  Aug.  19. 
2000.  The  Daily  Herald. 


Dec.  3.  1999,  Dec.  10, 
1999,  The  Herald-News. 


Apr.  12,  2000,  Apr.  19, 
2000,  The  News-Sun. 


Mar.  8,  2000,  Mar.  15, 
2000.  Daily  Southtown 


Mar.  30,  2000,  Apr.  6, 
2000,  The  Winfield 
Press. 

Dec,  3,  1999,  Dec.  10, 
1 999.  The  Herald-News. 


Apr.  5,  2000,  Apr.  12, 
2000,  The  Indianapolis 
Star 


Decatur,  Alabama  35602 
Mr.  Wayne  Hill,  chairman  of  the 
Gwinnett  County,  Board  of  Com- 
missioners, 751  Langley  Drive, 
Lawrenceville,  Georgia  30045. 

Ms.  Jo  V.  Irmen,  Village  of  Bun- 
Ridge  PreskJent,  7660  County  Line 
Road,  Burr  Bhdge,  Illinois  60521 

Mr.  Robert  J.  Schillerstrom,  cfTalrman, 
DuPage  County  Board.  DuPage 
Center,  421  North  County  Farm 
Road.  Wheaton.  Illinois  60187. 

Mr.  Thomas  Adams,  president  of  the 
Village  of  Green  Oaks,  14052 
Petronella,  Suite  102B.  Green 
Oaks,  Illinois  60048-1547. 

The  Honorable  Arthur  Schultz.  mayor 
of  the  city  of  Joliet.  Municipal  Build- 
ing. 150  West  Jefferson  Street.  Jo- 
liet, Illinois  60432. 

Mr.  Jim  LaBelle.  ctiainman  of  the 
Lake  County  Board,  18  North 
County  Street,  10th  Floor, 
Waukepan,  Illinois  60085 

The  Honorable  Edward  J.  Zabrocki, 
mayor  of  the  Village  of  Tinley  Park, 
16250  South  Oak  Park  Avenue, 
Tinley  Park,  Illinois  60477. 

Mr.  John  Kirschbaum,  president  of 
the  Village  of  Winfietd.  27  W  465 
Jewel  Road,  WInfiekl,  Illinois  60190. 

Mr.  Charles  R.  Adelman.  Will  County 
Executive,  302  North  Chk:ago 
Street,  Joliet,  Illinois  60432. 

The  Honorable  Barton  Peterson, 
mayor  of  the  city  of  Indianapolis, 
200  East  Washington  Street,  Suite 
2501 ,  Indianapolis,  Indiana  46204. 


Mar,  9.  1999 

July  4,  2000 
Mar  3,  2000 


130322  C 


170071  B 


170197  B 


July  18,  2000  170364  F 


Mar  9.  2000  170702  E 


July  18,  2000 


170357  F 


Mar.  31.  2000  170169  C 

i 

July  5,  2000  I  170223  C 

Mar.  9,  2000  170695  E 

Mar.  30,  2000  180159  D 
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Stale  and  county 


Location 


Johnson 


Kentucky: 
Jeflerson 


Rowan 


Rowan 


^  Unincorporated 
areas 


Unincorporated 
areas 


City  of  Morehead 


Unincorporated 
areas 


Michigan   Macomb     Charter  Township 
I      ot  Clinton 


New  Hampshire  Town  of  Gorham 

Coos 


North  Carolina 
Mecklenburg 


Ohio 


Cuyahoga 


Pike 


Unincorporated 
areas 


City  ot  Garfield 
Heights 


Unincorporated 
areas 


Shelby  Unincorporated 

areas 


Pike     City  of  Waverly 


Pennsylvania 
York 


York 


Chester 


Township  of  Hei- 
delberg 


Township  of  Penn 


Township  of  Valley 


Virginia   Loudoun        Town  of  Leesburg 


Dates  and  name  of  news- 
paper where  notice  was 
published 


Chief  executive  officer  of  community 


Eflective  date  of 
modification 


Community 
No 


Mar  27.  2000.  Apr  3 
2000  Daily  Journal 


Nov  19. 
1999, 
nal. 


1999.  Nov  26 
The  Couner-Jour- 


Dec  10  1999,  Dec  17, 
1999  The  Morehead 
News 

Dec    10,  1999,  Dec   17 

1999,  The  Morehead 
News 

Mar  31,  2000,  Apr   7. 

2000.  The  Macomb 
Daily 

Dec  9,  1999   Dec    16 
1999    The  Berlin  Re- 
porter 

Jan   21,  2000  Jan   28, 
2000.  Charlotle  Ob- 
server 


Mar  16  2000.  Mar  23. 
2000.  Neighborhood 
News 

Apr    19,  2000   Apr  26 
2000.  Pike  County 
News  Watchman 

Feb   10  2000  Feb   17 
2000    The  Sidney  Daily 
News 

Apr    19   2000,  Apr  26 
2000,  Pike  County 
News  Watchman 

Nov    19    1999,  Nov   26 
1999.  The  Evening  Sun 


Nov    19    1999   Nov   26 
1999,  The  Evening  Sun 


Feb  8   2000   Feb   15 
2000.  The  Daily  Local 
News 

Dec    1    1999.  Dec  8. 
1999   Loudoun  Times- 
Mirror 


Mar  20.  2000 


Mr  Joseph  E  Dettarl.  chairman  of 
the  Johnson  County  Board  of  Com- 
missioners. 86  West  Court  Street. 
Courthouse  Annex,  Franklin,  Indi- 
ana 46131 


The    Honorable    Rebecca    Jackson.     Nov   10.  1999 

Jefferson  County  Judge  Executive. 

Jefferson  County  Courthouse.  527 

West  Jefferson  Street.   Suite  400. 

Louisville,  Kentucky  40202 
The      Honorable      Bradley      Collins.     Mar  16,  2000 

mayor  of  the  city  of  Morehead.  105 

East  Mam  Street.  Morehead.  Ken- 
tucky 40351 
Mr   Clyde  A    Thomas,  county  execu-     Mar   16,  2000 

tive  for  Rowan  County.   127  East 

Mam   Street,    Morehead,   Kentucky  I 

40351  I 

Mr  James  Sinnamon,  Charier  Town-    July  6.  2000  ... 

ship  of  Clinton   Supervisor.   40700 

Romeo  Plank  Road.  CItnton.  Michi-  • 

gan  48038 
Mr    William  H    Jackson.  Manager  of     Dec.  1,  1999  .. 

the    Town    of    Gorham,    20    Park 

Street.    Gorham,    New    Hampshire 

03581 
Mr     Gerald    G      Fox,     Mecklenburg     Jan    14,  2000  , 

County    Manager,    600    East    4th 

Street.    Charlotte.    North    Carolina 

28202-2835 


180111  C 


The  Honorable  Thomas  Longo. 
mayor  of  the  city  ot  Garfield 
Heights,  5107  Tumey  Road.  Gar- 
field Heights.  Ohio  44125 

Mr  Charles  Osborne,  chairman  of  the 
Pike  County  commissioners.  100 
East  Second  Street.  Waverly  Ohio 
45690 

Mr  Larry  Klainhans.  chairman.  Shel- 
by County  Board  of  Commis- 
sioners 129  East  Court  Street. 
Suite  100,  Sidney.  Ohio  45365 

The  Honorable  William  Kelly,  mayor 
of  the  city  of  Waverly.  201  West 
North  Street.  Waverty,  Ohio  45690 

Mr  Harry  Rodgers.  chairman,  town- 
ship of  Heidelberg.  Route  Number 
3.  Box  3447A.  Spnng  Grove.  Penn- 
sylvania 17362  I 

Mr  Frederick  W  Stine,  president  of 
the  Penn  Township,  Board  ot  Com- 
missioners. 20  Wayne  Avenue 
Hanover  Pennsylvania  17331 

Mr  Grover  E  Koon.  chairperson. 
Township  of  Valley.  Board  of  Su- 
pervisors. P  O  Box  467. 
Coatesville.  Pennsylvania  19320 

The  Honorable  James  E  Clem. 
mayor  of  the  town  of  Leesburg. 
P  O  Box  88.  Leesburg,  Virginia 
20178 


June  21,  2000 


July  25.  2000 


May  17  2000 


July  25,  2000 


210120  D 


210204  B 


210203  B 


260121  E 


330032  C 


370158  D 


390109  B 


390450  B 


390503  C 


390452  B 


Nov    10.  1999  ,  422221  C 


Nov    10.  1999 


Feb   1 .  2000 


421025  C 


421206  D 


Nov.  19,  1999  510091  C 
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(Catalog  of  Federal  Domestif  Assistance  No. 
83.100.  •Flood  In.surani  e") 

Dated:  May  16.  2000. 
Michael  ).  Armstrong. 

Assoriatf  Director  for  Mitigation. 

|FR  Do( .  00-14662  Filed  6-8-00;  8:45  am) 

BILUNG  CODE  671B-04-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  64 

[CC  Docket  No.  98-170;  FCC  99-72] 

Trutti-in-Bllling  and  Billing  Format 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule;  correction. 

SUMMARY:  On  October  18.  1999  (64  FR 
56177).  the  Commission  published  a 
document  correcting  a  final  rule  that 
was  published  on  June  25,  1999  (64  FR 
34488).  This  document  corrects  the 
subpart  for  that  rule. 

DATES:  Effective  June  9.  2000. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michele  Walters,  Attorney,  Common 
Carrier  Bureau.  Accounting  Policy 
Division.  (202)  418-7400, 

SUPPLEMENTARY  INFORMATION:  The 
Federal  Communications  Commission 
published  a  document  revising  part  64 
of  the  Commission's  rules  in  the  Federal 
Register  on  June  25,  1999,  (64  FR 
34488).  On  October  18.  1999.  the 
Commission  published  a  document  in 
the  Federal  Register  correcting 
typographical  errors.  See  64  FR  56177 
(October  18.  1999).  This  document 
corrects  the  Federal  Register,  FR  Doc. 
99-26884,  published  October  18,  1999. 
64  FR  56177,  by  revising  "Subpart  U" 
to  read  "Subpart  Y." 

In  the  rule  changes,  page  56177.  in  the 
second  column.  "Subpart  W"  is 
corrected  to  read  "Subpart  Y." 

Federal  Communications  Commission. 
Magalie  Roman  Salas, 

Secretary 

|FR  Doc.  00-14537  Filed  6-8-00;  8:45  am] 

BILUNG  CODE  671 2-01 -U 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  00-1165;  MM  Docket  No.  99-357:  RM- 
9780] 

Radio  Broadcasting  Services; 
Eldorado,  Beeville,  Colorado  City, 
Cotulla,  Cuero,  Kerrville,  Mason, 
McQueeney,  and  San  Angelo,  TX 

AGENCY:  Federal  Communications 

Commission 

ACTION:  Final  rule. 

SUMMARY:  At  the  request  of  Schleicer 
County  Radio,  this  document  allots 
Channel  285A  to  Eldorado.  Texas,  as  a 
first  local  service.  At  the  request  of 
Rawhide  Radio.  L.L.C.,  this  document 
substitutes  Chaimel  249C1  for  Channel 
249C3  at  Cuero,  Texas,  reallots  Channel 
249C1  from  Cuero  to  McQueeney. 
Texas,  and  modifies  the  license  of 
Station  KVCQ  to  specify  operation  on 
Channel  249C1  at  McQueenev.  See  64 
FR  73462,  published  December  13, 
1999.  This  dociunent  also  substitutes 
Chaimel  296A  for  Chaimel  250C2  at 
Beeville,  Texas,  and  modifies  the 
license  of  Station  KYTX  to  specify 
operation  on  Channel  296A.  This 
document  substitutes  Channel  291 C2  for 
Channel  289C3  at  San  Angelo,  Texas, 
and  modifies  the  license  of  Station 
KMDX  to  specify'  operation  on  Channel 
291C2.  This  document  substitutes 
Channel  296A  for  Channel  291A  at 
Colorado  City,  Texas,  and  modifies  the 
license  of  Station  KAUM  to  specify 
operation  on  Channel  296A.  In  addition, 
this  document  substitutes  Channel 
281C2  for  vacant  Chaimel  249C2  at 
Mason.  Texas,  and  substitutes  Channel 
242A  for  vacant  Channel  249A  at 
Cotulla.  Texas.  Finally,  this  document 
changes  the  reference  coordinates  for 
the  Channel  291A  allotment  at  Kerrville, 
Texas.  The  reference  coordinates  for  the 
Channel  285A  allotment  at  Eldorado, 
Texas,  are  30-51-36  and  100-36-00. 
The  reference  coordinates  for  the 
Channel  249C1  allotment  at 
McQueeney,  Texas,  are  29-21-24  and 
97-39—48.  The  reference  coordinates  for 
the  Channel  296A  allotment  at  Beeville, 
Texas,  are  28-27-03  and  97-50-15.  The 
reference  coordinates  for  the  Channel 
291C2  allotment  at  San  Angelo,  Texas, 
are  31-18-09  and  100-35-45.  The 
reference  coordinates  for  the  Chaimel 
296A  allotment  at  Colorado  City,  Texas, 
are  32-23-15  and  100-53-33.  The 
reference  coordinates  for  the  Channel 
281C2  allotment  at  Mason.  Texas,  are 
30-44-55  and  99-13-49.  The  reference 
coordinates  for  the  Channel  242A 
allotment  at  Cotulla.  Texas,  are  28-30- 


22  and  99-12^6.  The  reference 
coordinates  for  the  Channel  291 A 
allotment  at  Kerrville.  Texas,  are  30-01- 
54  and  99-09-01.  With  this  action,  the 
proceeding  is  terminated. 

DATES:  Effective  July  12.  2000. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  Havne.  Mass  Media  Bureau. 
(202)418^2177. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order  in  MM  Docket  No.  99-357. 
adopted  Mav  24,  2000,  and  released 
May  26,  2000.  The  full  text  of  this 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours 
in  the  FCC's  Reference  Information 
Center  at  Portals  II,  CY-A257.  445  12th 
Street.  SW,  Washington,  DC.  The 
complete  text  of  this  decision  mav  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Service,  Inc.,  (202)  857- 
3800.  1231  20th  Street.  NW, 
Washington,  DC  20036. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73-4AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C  154.  303.  334.  336. 
§73.202    [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Texas,  is  amended  by 
removing  Channel  250C2  and  adding 
Channel  296A  at  Beeville. 

3.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Texas,  is  amended  bv 
removing  Channel  291A  and  adding 
Channel  296A  at  Colorado  City. 

4.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Texas,  is  amended  by 
removing  Channel  249A  and  adding 
Channel  242A  at  Cotulla. 

5.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Texas,  is  amended  by 
removing  Cuero,  Channel  249C3,  and 
adding  McQueeney,  Channel  249C1. 

6.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Texas,  is  amended  by 
removing  Channel  249C2  and  adding 
Channel  281C2  at  Mason. 

7.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Texas,  is  amended  bv 
removing  Channel  289C3  and  adding 
Channel  291C2  at  San  Angelo. 

8.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Texas,  is  amended  bv 
adding  Eldorado,  Channel  285A. 
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FtMiiTHi  Communications  Commission. 
John  A.  KaroutuHi. 

Chif't.  AlloctitiDns  linini  h.  hilirv  ami  Hulf\ 
Pivision,  Mass  Mrdiii  Wuretiu. 
IFK  [J<)(  .  1)(>-I4.'i42  Filed  fr-«-00;  8:45  ami 
BILUNO  CODC  6712-01-U 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  00-1179;  MM  Dockat  No.  98-216;  RM- 
9381] 

Radio  Broadcaating  Servlcaa; 
AmoldslMJrg,  WV 

agency:  Federal  Cummunications 

Commission. 

ACTION:  Final  rule. 


SUMMARY:  The  Commission,  at  the 
request  of  Mountaineer 
Communications,  allots  Channel  264A 
at  Amoldsburg,  West  Virginia,  as  the 
community's  first  local  aural 
transmission  service.  See  63  FR  68720. 
December  14.  1998.  Channel  264A  can 
be  allotted  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  3.9  kilometers  (2.4  miles) 
northeast  to  avoid  a  short-spacing  to  the 
licensed  for  Station  WrVP(FM).  Channel 
265A.  South  Charleston.  West  Virginia. 
The  coordinates  for  Channel  264A  are 
38-49-00  North  Latitude  and  81-06-00 
West  Longitude. 

DATES:  Effective  July  10.  2000.  A  filing 
window  for  Channel  264A  at 
Arnoldsburg.  West  Virginia,  will  not  be 
opened  at  this  time.  Instead,  the  issue  of 
opening  a  filing  window  for  this 
channel  will  be  addressed  by  the 
Commission  in  a  subsequent  order. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  P.  McDonald.  Mass  Media 
Bureau.  (202)418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  98-216. 
adopted  Mav  17,  2000.  and  released 
May  26,  2000.  The  full  text  nf  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Information  Center  (Room  CY-A257), 
445  12th  Street.  SW.  Washington.  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractors. 
International  Transcription  Service. 
Inc.,  (202)  857-3800.  1231  20th  Street, 
NW.,  Washington.  DC  20036. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 


Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— {AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  IF  S C   154.  303.  334.  33B. 
§73.202    [AnwcKtod] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  West  Virginia,  is 
amended  by  adding  Arnoldsburg, 
Channel  26'4A. 

Fedoral  Commiinicrttions  C^ommission. 

|ohn  A.  Karousos, 

C.hiff,  Allucations  Branch.  Policy  and  Rules 

Division,  Mass  Media  BunHui. 

|FR  Doc.  00-14605  Filed  6-8-00;  8:45  am] 

aHJJNO  coot  S712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  00-11 56;  MM  Docket  No.  99-42;  RM- 
9467;  RM--9618] 

Radio  Broadcaating  Sorvicaa; 
Whitafiald  and  Norttiumbarland,  NH 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 


SUMMARY:  The  Commission,  at  the 
request  of  Dana  Puopolo.  allots  Channel 
256A  to  Whitefield.  NH,  as  the 
community's  first  local  aural  service. 
See  64  FR  7841,  February  17,  1999. 
Channel  2  56 A  can  be  allotted  to 
Whitefield  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  10.9  kilometers  (6.8  miles) 
northeast,  at  coordinates  44-27-17  NL; 
71-31-36  WL,  to  avoid  a  short-spacing 
to  Station  WOKO,  Channel  255C1, 
Burlington.  VT.  Canadian  concurrence 
in  the  allotment  has  been  obtained  since 
Whitefield  is  located  within  320 
kilometers  (200  miles)  of  the  U.S.- 
Canadian border.  The  counterproposal 
filed  by  Barry  P.  Lunderville  to  allot 
Channel  256A  to  Northumberland.  NH. 
is  denied  based  on  a  finding  that 
Northumberland  is  not  a  community  for 
allotment  purposes.  A  filing  window  for 
Channel  256A  at  Whitefield  will  not  be 
opened  at  this  time.  Instead,  the  issue  of 
opening  a  filing  window  for  this 
channel  will  be  addressed  by  the 
Commission  in  a  subsequent  order. 
DATES:  Effective  July  10.  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro.  Mass  Media  Bureau. 
(202)418-2180. 


SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  99-^2, 
adopted  Mav  17.  2000.  and  released 
May  26.  2000.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239).  445  12th  Street,  SW, 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
ft-om  the  Commission's  copy  contractor, 
International  Transcription  Services, 
Inc.,  (202)  857-3800,  1231  20th  Street. 
NW.  Washington.  DC  20036. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— [AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U  S.C.  154.  303.  334.  336. 

S  73.202    [AnMndad] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  New  Hampshire,  is 
amended  bv  adding  Whitefield,  Channel 
256A. 

Federal  Communications  Commission. 

|ohn  A.  Karousos, 

Chief.  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

|FR  Doc.  00-14606  Filed  &-8-00;  8:45  am) 

BILUNO  COOE  6712-01-^ 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  00-1 145;  MM  Dockat  No.  00-43;  RM- 
9833] 

Radio  Broadcasting  Sarvices;  Ebro,  FL 

AGENCY:  Federal  Communications 

Commission. 

action:  Final  rule. 

SUMMARY:  This  document  allots  Channel 
236A  to  Ebro,  Florida,  in  response  to  a 
petition  filed  by  Washington  County 
Communications.  See  65  FR  16160, 
March  27,  2000.  The  coordinates  for 
Channel  236A  at  Ebro  are  30-28-15  NL 
and  85-53—45  WL.  With  this  action,  this 
proceeding  is  terminated.  A  filing 
window  for  Channel  236A  at  Ebro  will 
not  be  opened  at  this  time.  Instead,  the 
issue  of  opening  a  filing  window  for  this 
channel  will  be  addressed  by  the 
Commission  in  a  subsequent  order. 

DATES:  Effective  July  10,  2000. 


Federal  Register /Vol.  65,  No.  112 /Friday,  June  9.  2000 /Rules  and  Regulations 


36639 


FOR  FURTHER  INFORMATION  CONTACT: 

Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  00-43, 
adopted  May  17,  2000,  and  released 
May  26,  2000.  The  fijll  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  Commission's 
Reference  Center,  445  12th  Street,  SW, 
Washington.  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
ft-om  the  Commission's  copy 
contractors,  International  'Transcription 
Services,  Inc.,  1231  20th  Street,  NW, 
Washington,  DC  20036,  (202)  857-3800, 
facsimile  (202)  857-3805. 

List  of  Subjects  in  47  CFR  Fart  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— [AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303.  334  and  336. 

§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Florida,  is  amended 
by  adding  Ebro,  Channel  236A. 

Federal  Communications  Commission. 

John  A.  Karousos, 

Chief.  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 

[FR  Doc.  00-14608  Filed  6-8-00:  8:45  am] 

BILUNG  COOE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[ET  Docket  No.  00-11 ;  FCC  00-185] 

Eatabllshment  of  an  Improved  Model 
for  Predicting  the  Broadcast  Television 
Field  Strength  Received  at  Individual 
Locations 

AGENCY:  Federal  Communications 

Commission. 

action:  Final  rule. 

SUMMARY:  This  document  prescribes  an 
improved  point-to-point  predictive 
model  for  determining  the  ability  of 
individual  locations  to  receive  an  over- 
the-air  television  broadcast  signal  of  a 
specific  intensity  through  the  use  of  a 
conventional,  outdoor  rooftop  receiving 
antenna.  This  document  also  provides 
for  the  model's  continued  refinement  by 
the  use  of  additional  data  as  they 


become  available.  In  the  absence  of  on- 
site  measurements  of  signal  intensity, 
the  model  will  be  used  to  establish 
whether  individual  households  are 
eligible  to  receive  certain  satellite  home 
viewing  services.  The  Commission  is 
complying  with  new  statutory 
requirements  set  forth  in  the  Satellite 
Home  Viewer  Improvement  Act  of  1999. 
DATES:  Effective  June  26.  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Eckert  (202-418-2433).  Office  of 
Engineering  and  Technology. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  First 
Report  and  Order  in  ET  Docket  No.  00- 
11.  FCC  00-185.  adopted  May  22,  2000, 
and  released  May  26.  2000.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  (Room  CY-A257)  445 
12th  Street,  SW..  Washington.  DC,  and 
may  also  be  purchased  ft-om  the 
Commission's  copy  contractor, 
International  Transcription  Services. 
Inc..  (202)  857-3800,  1231  20th  Street, 
NW.,  Washington.  DC  20036. 

Summary  of  the  First  Report  and  Order 

1.  In  this  First  Report  and  Order 
(Report  and  Order),  the  Commission 
prescribes  an  improved  point-to-point 
predictive  model  for  determining  the 
ability  of  individual  locations  to  receive 
an  over-the-air  television  broadcast 
signal  of  a  specific  intensity  through  the 
use  of  a  conventional,  outdoor  rooftop 
receiving  antenna.  The  Report  and 
Order  also  provides  for  the  model's 
continued  refinement  by  the  use  of 
additional  data  as  they  become 
available.  Under  the  provisions  of  the 
1988  Satellite  Home  Viewer  Act 
(SHVA).  a  household  that  cannot 
receive  the  over-the-air  signal  of  a  local 
network  affiliate  is  eligible  to  receive 
the  distant  network  signal  through 
satellite  carriers.  In  the  absence  of  on- 
site  measurements  of  signal  intensity, 
the  predictive  model  will  provide  a 
reliable  and  presumptive  means  for 
determining  whether  the  over-the-air 
signal  of  a  network  affiliated  television 
station  can  be  received  at  an  individual 
location. 

2.  A  Notice  of  Proposed  Rule  Making 
(Notice)  issued  on  January  20,  2000.  65 
FR  4923  (February  2.  2000)  addressed 
the  SHVIA  statutory  requirement  for 
prescribing  the  Individual  Location 
Longley-I^ce  model,  a  version  of 
Longley-Rice  1.2.2.  At  issue  is  how  the 
basic  Longley-Rice  radio  propagation 
prediction  model  should  be  refined  so 
that  it  will  acciirately  take  land  cover 
variations  into  accoimt  as  required  by 
the  SHVIA.  The  Notice  proposed  a 


specific  computational  procedure  based 
on  a  certain  database  of  land  cover 
variations  published  by  the  United 
States  Geological  Survey.  According  to 
this  procedure,  individual  locations  are 
to  be  identified  as  lying  in  one  of  10 
land  use  and  land  cover  (LULC) 
categories  ranging  from  open  land  to 
urban  environments.  The  computational 
procedure  then  finds  a  clutter  loss  value 
(a  reduction  in  available  signal 
intensity)  associated  with  this 
environmental  class  for  the  T\'  channel 
of  interest,  and  subtracts  that  clutter  loss 
ft-om  the  signal  intensity  predicted  by 
the  Longley-Rice  model.  'The  Notice 
proposed  a  specific  set  of  clutter  loss 
values  based  on  the  results  published  in 
a  recent  engineering  journal  by  Thomas 
N.  Rubinstein. 

3.  There  are  three  major  issues  to  be 
resolved  in  this  matter.  These  are  first, 
whether  it  would  improve  the  accuracy 
of  the  ILLR  model  to  assign  clutter  loss 
values  as  a  function  of  the  LULC 
category  of  the  receiving  location,  as 
proposed  in  the  Notice.  Second, 
whether  there  are  specific  clutter  loss 
values  that  would  have  the  desired 
effect  of  improving  prediction  accuracy. 
Third,  the  provisions  to  be  made  for  the 
introduction  of  further  improvements  in 
prediction  accuracy  as  additional  data 
become  available.  "The  Report  and  Order 
also  addresses  certain  matters  of 
technical  detail  raised  by  the  comments 
having  to  do  with  error  flags  and  the 
surface  refractivity  parameter  of  the 
ILLR  model.  In  a  separate  but  related 
matter,  an  independent  and  neutral 
entity  is  designated  that  will  in  turn 
designate  who  shall  conduct  the 
objective  test  of  received  signal  intensitv 
for  verification  purposes  in  case  a 
satellite  provider  and  network  station 
cannot  agree  on  a  person  to  conduct 
such  a  test. 

4.  Clutter  Loss  Assignment  by  LULC 
Category.  The  proposal  to  assign  clutter 
loss  values  according  to  LULC  categor)' 
was  supported  by  the  major  providers  of 
direct-to-home  satellite  services, 
DIRECTV,  Inc.  (DIRECTV)  and  EchoStar 
Satellite  Corporation  (EchoStar).  These 
organizations  stated  that  the  LULC 
database  is  a  source  of  credible  and 
verifiable  information  regarding 
vegetation,  water  and  other  features  on 
the  land  surface,  and  that  it  is  widely 
relied  upon  by  the  scientific  and 
technical  communities  for  a  variety  of 
applications.  Engineering  firms 
generally  agreed  that  this  approach  has 
merit,  at  least  until  a  more  up-to-date 
source  of  land  use  and  land  clutter 
information  with  finer  resolution,  such 
as  Landsat,  becomes  available. 
Commenters  representing  terrestrial 
broadcasting  interests,  however,  argued 
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that  increased  prediction  accuracy  will 
not  be  obtained  by  tht?  approach 
proposed  in  the  Notice  because  there  are 
serious  deficiencies  with  the  LULC 
database  for  purposes  of  modifying  the 
ILLR  model.  Based  on  analysis  of  these 
comments,  the  (Commission  finds  that 
the  assignment  of  clutter  loss  values 
based  on  LULC  categories  would 
enhance  the  accuracy  of  predictions 
made  with  the  ILLR  model.  Therefore, 
although  they  are  not  ideal,  the  LULC 
categories  proposed  in  the  Notice  are 
adopted  as  an  integral  part  of  the  ILLR. 
The  addition  of  these  LULC  categories 
will  provide  the  ILLR  with  an 
approximate  means  for  accounting  for 
the  reception  environment  of  individual 
locations,  as  those  environments  are 
affected  by  vegetation  and  building 
structures  as  well  as  the  specific  terrain 
elevation  features  already  accounted  for 
by  the  basic  Longley-Rice  model.  The 
effect  of  each  reception  environment  on 
signal  reception  is  dependent  on  the 
clutter  loss  value  assigned  to  each  of  the 
LULC  categories. 

5.  Clutter  Loss  Values.  Comxnenters 
expressed  strongly  opposing  views  on 
the  specific  clutter  loss  values  to  use  for 
improving  ILLR  predictions.  While 
DIRECTV  and  EchoStar  recommended 
specific  values  for  clutter  loss,  namely 
those  proposed  in  the  Notice,  paulies 
representing  the  interests  of  the  network 
affiliates  believe  that  the  predictions  of 
the  ILLR  model  in  its  present  form 
already  include  the  effects  of  clutter  so 
that  no  prescription  of  additional  losses 
is  appropriate.  Middle  ground  was 
found  in  the  comments  of  engineering 
firms.  These  generally  favored 
assignment  of  clutter  loss  values  to  be 
determined  by  further  study  of  existing 
measurement  data  or  data  acquired  by 
further  measurement  programs.  The 
Commission  believes  that  the  values 
assigned  as  clutter  losses  should  be 
determined  by  statistical  study  of  actual 
measurements  in  the  specific  LULCC 
environments  to  which  they  are  to  be 
applied.  The  results  of  a  study  of  this 
type  were  reported  in  the  comments  of 
the  National  Association  of  Broadcasters 
and  the  Association  for  Maximum 
Service  Television,  Inc.  (NAB/AMSTV). 
The  NAB/AMSTV  study  compared 
predictions  of  all  the  various  proposed 
models  with  measured  data  to 
determine  the  relative  ac:curacy  of  the 
models.  The  prediction  at  each  of 
approximately  1000  locations  was 
classified  as  correct,  an  under- 
prediction.  or  an  over-prediction.  A 
model  was  deemed  to  have  made  an 
under-prediction  if  it  predicted  that  a 
location  could  not  receive  a  signal  of  at 
least  Grade  B  strength,  when  the 


location  in  fact  did  receive  a  Grade  B 
signal;  it  was  charged  with  an  over- 
prediction  if  it  predicted  that  a  location 
could  receive  a  signal  of  at  least  Grade 
B  when  the  household  in  fact  was 
measured  not  to  receive  a  Grade  B 
signal. 

6.  For  VHF  channels,  the  comparisons 
indicate  that  a  prescription  of  additional 
losses  would  make  the  ILLR  model  less 
accurate  because  it  already  produces 
more  under-predictions  than  over- 
predictions  (a  condition  that  favors  the 
interests  of  satellite  service  providers). 
For  both  VHF  and  UHF.  the  ILLR  model 
without  clutter  corrections  proves 
superior  to  other  models  by  making  the 
correct  prediction  more  often.  For  UHF. 
however,  even  though  more  correct  than 
the  competing  models,  the  ILLR  model 
tends  to  over-predict  the  field  intensity 
substantially  more  often  than  it  under- 
predicts.  This  is  a  condition  that  could 
be  restored  to  approximate  balance  by 
assigning  clutter  losses.  Based  on  the 
available  measured  data  of  television 
signals,  the  Commission  reduced  the 
clutter  loss  values  from  those  proposed 
in  the  Notice  in  order  to  make  the  ILLR 
model  more  acciuate.  The  clutter  loss 
values  for  VHF  channels  are  set  to  zero 
because  the  measurement  data  indicate 
that  larger  values  produce  fewer  correct 
predictions.  Thus  the  ILLR  model  is  not 
changed  for  VHF.  For  UHF  channels, 
small  clutter  loss  values  are  set  in  order 
to  obtain  a  better  balance  between 
under-predictions  and  over-predictions. 
Specifically,  the  clutter  loss  values  are 
reduced  to  one-third  of  those  proposed 
in  the  Notice  because  the  Commission's 
assessment  of  the  data  indicates  that 
this  will  produce  a  better  balance 
between  under-predictions  and  over- 
predictions  without  adversely  affecting 
the  overall  percentage  of  correct 
predictions. 

7.  Error  Flags.  In  the  Notice  it  was 
proposed  to  presume  lack  of  service  in 
the  rare  instances  where  the  output  of 
the  Longley-Rice  computational 
procedure  includes  an  error  flag  along 
with  the  predicted  field  strength  to 
indicate  a  possible  error  in  the 
prediction.  No  argument  can  be  made 
for  the  accuracy  of  either  convention, 
since  the  error  flag  simply  indicates 
uncertainty  in  the  predicted  value  of 
field  strength  due  to  the  fact  that  the 
parameters  presented  to  the  ILLR  are 
somewhat  outside  their  proper  limits. 
The  Commission  believes  that  the  best 
approach  is  to  ignore  the  error  flag  and 
simply  accept  the  predicted  value  for 
comparison  with  the  signal  intensity 
standard.  Thus,  in  uncertain  cases  the 
improved  ILLR  model  will  prefer 
neither  under-prediction  nor  over- 
prediction  errors. 


8.  Surface  Refractivity.  Commenters 
stated  that  it  coald  improve  the 
accuracy  of  the  ILLR  model  to  use  the 
actual  surface  refractivity  in  the 
geographical  region  between  the 
transmitter  and  individual  reception 
point  in  place  of  the  fixed  median  value 
proposed  in  the  Notice.  However, 
commenters  did  not  propose  a  precise 
algorithm  or  particular  database  for 
determining  the  refractivity  value  to  be 
used  for  individual  radio  paths.  While 
it  would  be  desirable  to  include  surface 
refractivity  in  the  ILLR  model  as  a 
geographic  variable,  the  Commission 
believes  that  the  effects  on  the  precise 
signal  strength  predictions  made  by  the 
ILLR  model  would  be  too  small  to  make 
a  difference,  as  a  practical  matter,  in  the 
determination  of  served/unserved  status 
of  individual  locations.  Therefore,  due 
to  the  lack  a  precise  procedure  and 
database  for  this  proposed  ILLR 
refinement,  the  fixed  median  value  of 
surface  refractivity  is  retained  in  the 
ILLR  model  as  proposed  in  the  Notice. 

9.  Provisions  for  Further 
Improvements  in  Prediction  Accuracy. 
The  comments  indicate  that 
improvements  in  the  accuracy  of  the 
ILLR  model  beyond  those  sp>ecifically 
proposed  may  be  possible  either  by 
obtaining  additional  measurement  data 
or  through  further  analysis  of  existing 
data.  In  the  Report  and  Order  the 
Commission  declared  that  it  will  initiate 
a  further  rule  making,  i.e.,  a  standard 
notice-and-comment  procedure,  to 
improve  the  accuracy  of  the  ILLR  model 
upon  the  filing  of  a  petition  for  such 
rule  making  that  is  supported  by  high 
quality  engineering  studies  containing 
conclusions  based  on  reliable  and 
publicly  available  measurement  data. 
Changes  to  the  ILLR  model  based  on 
such  additional  data  may  be  proposed 
by  referencing  the  present. Docket, 
which  will  be  held  open  for  this 
purpose. 

10.  Designation  of  Neutral  and 
Independent  Entity  for  Signal  Tests 
Purposes.  The  SHVLA  relies  on  the  ILLR 
model  to  determine  presumptively 
whether  a  subscriber  is  served  or 
unserved  for  pvuposes  of  eligibility  to 
receive  satellite  retransmission  of 
distant  network  signals.  The  SHVIA 
further  provides  that  subscribers  who 
are  denied  retransmission  of  distant 
signals  may  request  that  the  satellite 
carrier  seek  a  waiver  of  the  denial  from 
the  network  station  that  is  asserting  that 
retransmission  is  prohibited.  If  the 
network  station  rejects  the  waiver 
request,  the  subscriber  may  request  an 
on-site  test.  To  address  those 
circumstances  in  which  the  satellite 
provider  and  network  station  cannot 
agree  on  a  person  to  conduct  the  test, 
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the  SHVIA  requires  that  the 
Commission  designate  by  rule  an 
independent  and  neutral  entity  that 
shall  in  turn  designate  the  person  to 
conduct  the  test.  The  American  Radio 
Relay  League  (ARRL)  is  particularly 
appropriate  in  this  role  since  it  has  no 
commercial  coimection  with  deliver}'  of 
television  services,  its  field  offices  cover 
the  United  States,  and  its  members  are 
actively  engaged  in  activities  related  to 
the  measurement  of  radio  field 
intensity.  Accordingly,  the  Report  and 
Order  provides  that  the  ARRL  shall 
serve  as  the  independent  and  neutral 
entity  that  shall  designate  the  person  to 
conduct  the  test. 

1 1 .  Final  Regulatory  Flexibility 
Certification.  The  Regulatory  Flexibility 
Act  (RFA) '  requires  that  a  regulatory 
flexibility  analysis  be  prepared  for 
rulemaking  proceedings,  unless  the 
agency  certifies  that  "the  rule  will  not 
have  a  significant  economic  impact  on 

a  substantial  number  of  small  entities.  "  ^ 
The  RFA  generally  defines  "small 
entity"  as  having  the  same  meaning  as 
the  terms  ""small  business,"  "small 
organization,"  and  ""small  governmental 
jurisdiction."  ^  In  addition,  the  term 
"small  business"  has  the  same  meaning 
as  the  term  '"small  business  concern  " 
under  the  Small  Business  Act.-*  A  small 
business  concern  is  one  which:  (1)  Is 
independently  owned  and  operated;  (2) 
is  not  dominant  in  its  field  of  operation; 
and  (3)  satisfies  any  additional  criteria 
established  by  the  Small  Business 
Administration  (SBA).5 

12.  In  this  Report  and  Order,  the 
Commission  prescribes  a  prediction 
technique  for  determining  the  ability  of 
individual  households  to  receive 
television  signals  broadcast  over-the  air 
by  local  stations.  The  prediction 
technique  applies  exclusively  to  the 
sources  of  data  for  certain  engineering 
calculations  and  to  the  manner  in  which 
these  calculations  are  made.  Television 
station  licensees.  Direct  Broadcast 
Satellite  (DBS)  operators,  and  other 


'  The  Ry.\.  see  5  l'  .S C  ^m^  I't  sey  .  has  hwen 
Hiiieiidpd  by  the  tionlrHrt  With  Anitirica 
Advancnment  Act  nf  1996.  Public  l,aw  104-121. 
110  Sut.  »47  (1996)  (CWAAA).  Title  II  of  the 
(.\V.\AA  is  the  .Small  Business  Rejjulalon- 
Knfon  emeni  Fairness  .Art  of  1496  I.SBREFA). 

-  5  I J.S.C  6050)). 

'5ir..S.(;  601(6). 

*5  I'.S.C;.  601(3)  (iiirorporatiiig  bv  rRfprfn(  e  the 
Hpfinition  of  "small  business  coni  em"  in  Small 
Business  Act.  15  U  S.C..  ^632)  Pursuant  to  5  I'.S.C 
60113).  the  statutory  definition  of  a  small  business 
applies  "unless  an  agency,  after  (  onsultation  with 
the  Offii  p  of  Advocacy  of  the  Small  Business 
Administration  and  after  opportunity  for  public 
comment,  establishes  one  or  morp  definitions  of 
such  term  which  are  appropriarte  to  the  activities 
of  the  agency  and  publishes  su(  h  definition(s)  in 
the  Federal  Register." 

^Small  Business  Act.  15  U.S.C.  S  632. 


Direct  to  Home  (DTH)  Satellite  operators 
may  use  the  technique  to  establish  the 
eligibility  or  non-eligibility  of 
individual  households  for  satellite 
delivery  of  distant  television 
programming.  These  determinations 
will  usually  be  made  at  the  point  of  sale 
of  satellite  receiving  equipment  for 
homes  and  will  tend  to  increase  the 
number  of  eligible  customers.  As  noted 
in  paragraph  3  of  the  Report  and  Order, 
the  statute  requires  that  we  increase  the 
accuracy  of  the  prediction  model  based 
on  technical  data  regarding  terrain  and 
land  cover  variations.  Thus,  the 
prescribed  prediction  technique  is  of  a 
purely  electrical  engineering,  scientific 
nature,  and  the  Commission's  aim  is  to 
improve  its  scientific  accuracy. 
Moreover,  the  changes  prescribed  in  the 
technique  are  small  and  will  have  only 
a  minor  effect  on  the  proportion  of 
households  that  are  eligible  to  receive 
distant  network  signals.  The  number  of 
viewers  served  by  network  affiliate 
stations  will  not  be  significanUy 
reduced,  and  hence  the  economic  effect 
on  network  affiliates  and  satellite 
carriers  will  not  be  significant. 
Therefore,  the  Commission  certifies  that 
the  requirements  of  this  First  Report  and 
Order  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The 
Commission  will  send  a  copy  of  the 
First  Report  and  Order  including  a  copy 
of  this  final  certification,  in  a  report  to 
Congress  pursuant  to  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996,  see  5  U.S.C.  801(a)(1)(A).  In 
addition,  the  First  Report  and  Order  and 
this  certification  will  be  sent  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration.  See  5  U.S.C. 
605(b). 

13.  Pursuant  to  Sections  1,  4(i),  4(j)  of 
the  Communications  Act  of  1934.  as 
amended.  47  U.S.C.  151.  154(i),  and 
154(j):  Section  1008  of  the  Intellectual 
Property  and  Communications  Omnibus 
Reform  Act  of  1999.  Public  Law  106- 
113,  113  Stat.  1501,  Appendix  I;  and 
Section  119(d)(10)(a)  of  the  Cop\Tight 
Act.  17  U.S.C.  119(d)(10)(a),  the'rule 
changes  set  forth  shall  be  effective  June 
26.  2000. 

14.  That  the  Commission's  Consumer 
Information  Bureau,  Reference 
Information  Center,  shall  send  a  copy  of 
the  First  Report  and  Order,  including 
the  Final  Regulatorv'  Flexibility 
Certification,  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration. 

List  of  Subjects  in  47  CFR  Fart  73 

Television. 


Federal  Communications  Commission. 
Magalie  Roman  Salas, 

Serrftan . 

Rule  Changes 

For  the  reasons  discussed  in  the 
preamble,  part  73  of  title  47  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authoritv:  47  I'.S.C   154.  303.  334.  and 
336. 

2.  In  §  73.683.  the  section  heading  is 
revised  and  paragraphs  (d)  and  (e)  are 
added  to  read  as  follows; 

§  73.683    Field  strength  contours  and 
presumptive  determination  of  field  strengtfi 
at  individual  locations. 


(d)  For  purposes  of  determining  the 
eligibility  of  individuat  households  for 
satellite  retransmission  of  distant 
network  signals  under  the  copyright  law- 
provisions  of  17  U.S.C.  119(d)(10)(A). 
field  strength  shall  be  determined  by  the 
Individual  Location  Longley-Rice  (ILLR) 
propagation  prediction  model.  Guidance 
for  use  of  the  ILLR  model  for  these 
purposes  is  provided  in  OET  Bulletin 
No.  72.  This  document  is  available 
through  the  Internet  on  the  FCC  Home 
Page  at  http://www.fcc.gov. 

(e)  In  the  case  of  measurements  to 
determine  the  eligibility  of  individual 
households  to  receive  satellite 
retransmission  of  distant  network 
signals  under  the  copyright  law- 
provisions  of  17  U.S.C.  119(d)(10),  if  a 
satellite  carrier  and  the  network  station 
or  stations  asserting  that  the 
retransmission  of  a  signal  of  a  distant 
network  station  is  prohibited  are  unable 
to  agree  on  a  person  to  conduct  the  test, 
the  American  Radio  Relay  League.  Inc.. 
225  Main  Street.  Newington.  CT  06111- 
1494.  shall  designate  the  person  or 
organization  to  conduct  measurements 
based  on  the  technical  qualifications 
and  independence  of  proposed  testers. 
The  satellite  carrier  and  network  station 
shall  propose  testers  and  provide  their 
qualifications  in  writing  to  the 
American  Radio  Relay  League  (ARRL). 
Individuals  may  also  volunteer 
themselves  as  testers  by  submitting  their 
qualifications  to  the  ARRL.  The  ARRL 
can  be  reached  by  telephony  at  860- 
594-0200,  or  email  at  hq@arrl.org. 

IFR  Doc.  00-14536  Filed  6-8-00;  8:45  am] 

BILUNG  CODE  6712-01-il 
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AGENCY  FOR  INTERNATIONAL 
DEVELOPMENT 

48  CFR  Parts  715  and  742 

[AIDAR  Circular  00-1] 
RIN0412-AA44 

Contractor  Performance  Evaluation 

AGENCY:  .Xgt'iicv  tor  iiitiTn.itiunal 

[)t'\i'liipmfnt 

ACTION:  IiiKil  ml.!. 


SUMMARY:  The  U.S.  Agency  for 
IniiTii.itiDM.il  Dcvclopmi'nt  is  aiiifiuiing 
thf  I'.SAin  A(  qiiiMtinii  Kcgiil.ituiii 
(Ail) ARl  III  Hupli'iiifiit  its  cuiilriK  lor 
piTtoniuiiu  I'  i'\<iludtioii  svstriii  as  a 
subscriber  to  tho  National  Institutes  of 
Health  (NMI)  fNuilr.K  tor  l't>rfiirm.in(i' 
Svstem. 

EFFECTIVE  DATE:  )iiU    10.  ^(U)(). 
FOR  FURTHER  INFORMATION  CONTACT:  M/ 
Oi'.'P.  Mr  Ki-nnrth  Monsoss,  U.S. 
A^encv  for  International  Development 
(USAli)].  i;t()()  Pcniisvlvania  Ave  .  N.W., 
WashmgtoM,  !).('  2().Sj:t  Telepbone; 
(202)  71 2-41)1 ;{.  K-niail: 
p<irtperfiirm.ince@iis,iiii  i;ov 

SUPPLEMENTARY  INFORMATION:   Tile 
AIDAR  is  btfing  amended  to  implement 
USAIDs  adoption  of  the  NIH  Contractur 
i'ert()rmanc:e  Svstem   As  a  coroUarv  to 
the  implementation  nt  this  svstem. 
I  SAID  has  authorized  a  deviation  to  the 
Federal  Acquisition  Regulation  (FAR) 
to: 

1.  recognize  that  USAID  personal 
services  contractors  are  Government 
personnel  with  respect  to  the  restri(  tion 
im  the  disclosure  of  contractor 
performance  information  in  FAR 
42.1503(b)  when  such  access  is  required 
in  the  performance  of  their  duties  as 
contracting  office  personnel  and/or  in 
their  participation  on  source  evaluation 
panels;  and 

2.  exempt  USAID  personal  servu:es 
contracts  from  the  FAR  42.1502(a) 
requirement  for  preparing  contractor 
performance  evaluations. 

The  changes  made  by  this  Notice  are 
administrative  and  not  considered  major 
rules  as  defined  bv  E  ().  1286fi.  This 
Notic;e  will  neither  impact  a  substantial 
number  of  small  entities,  nor  establish 
an  information  collection  as 
contemplated  bv  the  Regulatorv' 
Flexibility  Act  and  the  Paperwork 
Reduction  Act.  Bec:ause  of  the  nature  of 
this  Notice,  use  of  the  proposed  rule/ 
public  comment  approach  was  not 
considered  necessary.  USAID  has 
decided  to  iSsue  this  Notice  as  a  final 
rule;  however,  the  Agency  welcomes 
public  comment  on  the  material  covered 
bv  this  Notice  or  any  part  of  the  AIDAK 


,it  .ins  tune  Uninments  nr  ()uehtions  may 
lit'  addressed  .is  specified  in  the  FOR 
FURTHER  INFORMATION  CONTACT  section  of 
the  preamble 

Li.st  of  Subjects  in  4H  CFR  Parts  715  and 

742 

Government  procunin  "iit 

.\i  (:ordin,L;l\'.  fnr  thi-  reasons  set  out  in 
itK-  preamble,  4H  liFR  t'hatiter  7  is 
amended  as  follows 

1.  The  authoritv  c:ita!uins  in  Parts  715 
and  742  continue  to  road  as  follows: 

.Authority:  Set  .  621,  Pub.  L.  87-195.  7.5 
,Stdt.  44,5,  [22  ll.S.r.  2.181)  as  amended:  E.O. 
1216.1,  Sept.  29.  1079.  44  PR  .5667:J;  3  CFR, 

l'r'l("(^^;p     "    415 

SUBCHAPTER  C— CONTRACTING 
METHODS  AND  CONTRACT  TYPES 

PART  715— CONTRACTING  BY 
NEGOTIATION 

Subpart  715.3 — Source  Selection 

2.  In  Se(  tion  715  .U)5.  paragraph  (a)  is 
.idded  to  read  .is  tollows: 

715.305     Proposal  evaluation. 

(a)(1)  jReserved] 

(2)  US.AID  shall  use  tiie  information 
on  offerors  made  available  from  the  NIH 
Contr.ii  tor  I'erform.ince  .Svstem  to 
e\  iiluate  p.ist  performanfe.  (Access  to 
the  svstem  by  USAID  contracting  office 
personnel  is  .uithorized  by  the  U.SAID 
I'. 1st  Performance  Coordinator.  F-mail 
address:  AIDNET:  Past 
PerformanfeiG^op.spuSaidw/Internet; 
pastperformance@usaid.gov.) 
***** 

.■\[|),'\R  Suhc:haplcrG — Contract 
Manai<pmi'nt 

PART  742— CONTRACT 
ADMINISTRATION 

i.  Subpart  742  15  is  added  to  read  as 
follows: 

Subpart  742.15 — Contractor  Pertormance 
Information 

Sec. 

742.1.5(11  IKfscrvi'iil 

742  15(12  Pdluv 

742  15(1  (  PrcM  cdnrfs 

Subpart  742.15 — Contractor 
Performance  Information 

742.1501  [Reserved] 

742.1502  Policy. 

(a)  USAID  contracting  officers  shall 
report  contractor  performance 
information  at  least  annually, 
emploving  the  procedures  prescribed  by 
the  NIH  (Contractor  Performance  System. 
(Acc(?ss  to  the  system  by  USAID 
contracting  officer  personnel  is 
authorized  bv  the  USAID  Past 


Perform. in(('  Cloordinator,  K-mail 
address:  AIDNET:  Past 
Performance@op.spu@aidvv/Internet: 
pastperformance@usaid.gov  ) 

(b)  Performance  for  personal  ser\  ices 

I  ;)ntra(  ts  aw.inled  under  .MD.^R 
.Appendices  D  and  J  shall  not  be 
evaluated  under  the  ccmlractor 
[lerformance  reporting  procfMiures 
presi  ribed  m  F,\R  subpart  42.15. 

742.1503    Procedures. 

(a)  (Reserved! 

fb)  Personal  services  contractors  shall 
be  recognized  as  (.lovernment  personnel 
for  the  purposes  of  the  restriction  on 
access  to  contractor  performance 
information  in  FAR  42.150;j(b). 

UatHil    M,i\  2    20(10 

Rodney  W.  |ohnson. 

Diwrtor,  Office  ofProcuivmrnl. 

II  K  Dm.     l)0-rf4Hf'i  Filed  O-H-OO,  H  45  am] 
BILLING  CODE  6116-01-M 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

50  CFR  Part  32 
BIN  1018-AF52 

1999-2000  Refuge-Specific  Hunting 
and  Sport  Fishing  Regulations; 
Correction 

AGENCY:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Correction  to  final  regulations. 


SUMMARY:  This  document  contains 
corrections  to  th(?  final  regulations 
which  were  published  Friday.  May  12. 
2000  (65  FR  ,10772).  The  document 
related  to  the  1999-2000  refuge-specific 
hunting  and  sport  fishing  regulations. 
DATES:  This  correction  is  effective  May 
12.  2000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  Marler.  (703)  358-2397. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  final  regulations  that  are  the 
subject  of  these  corrections  add  certain 
national  wildlife  refuges  to  the  list  of 
areas  open  for  hunting  and/or  sport 
fishing,  along  with  pertinent  refuge- 
specific  regulations  for  such  activities: 
and  amend  certain  regulations  on  other 
refuges  that  pertain  to  migratory  game 
bird  hunting,  upland  game  hunting,  big 
game  hunting,  and  sport  fishing  for  the 
199(^-2000  season. 

Need  for  Correction 

As  published,  an  amendatorv' 
instruction  contains  an  error  which  mav 
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prove  to  be  misleading  and  is  in  need 
of  clarification. 

Correction  of  Publication 

Accordingly,  the  publication  on  May 
12,  2000  of  the  final  regulation,  which 
was  the  subject  of  FR  Doc.  00-11410,  is 
corrected  as  follows: 

§32.67    [Corrected] 

1.  On  page  30793,  in  the  first  column, 
amendatory  instruction  44. e.  is 
corrected  to  read  as  follows: 

e.  Revising  paragraphs  A. 6.  and  B.4. 
of  Umatilla  National  Wildlife  Refuge  to 
read  as  follows: 

Dated:  June  1.  2000. 
Leslie  A.  Marler, 

Division  of  Refuges.  Federal  Register  Liaison. 
[FR  Doc.  00-14202  Filed  6-8-00:  8:45  am) 
BUIMOCOOE  4310-S5-U 


DEPARTMENT  OF  COMMERCE 

National  Ocaanic  and  Atmoapharlc 
Administration 

50  CFR  Part  622 

[Docket  No.  991210334-0122-02;  i.O. 
112399A] 

BIN  0648-AN41 

Haharias  of  tha  Caribbaan,  Gulf  of 
Maxico,  and  South  Atlantic;  Raaf  Fish 
Flahary  of  tha  Gulf  of  Maxico; 
ExtanakMi  of  Effactiva  Data  of  Rad 
Snappar  Managamant  Meaauraa 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Interim  rule;  extension  of 

effective  date. 

SUMMARY:  An  interim  rule  is  in  effect 
through  June  19,  2000,  that  changes  the 
management  measures  for  the  red 
snapper  fishery  in  the  exclusive 
economic  zone  (EEZ)  of  the  Gulf  of 
Mexico  in  order  to  reduce  overfishing, 
as  requested  by  the  Gulf  of  Mexico 
Fishery  Management  Coiuicil  (Council). 
That  interim  rule  modifies  the 
recreational  and  commercial  fishing 
seasons,  increases  the  recreational 
minimum  size  limit,  and  reinstates  a  4- 
fish  bag  limit  for  the  captain  and  crew 
of  for-hire  vessels  (i.e.,  charter  vessels 
and  headboats).  NMFS  extends  this 
interim  rule  for  an  additional  180  days. 
The  intended  effect  is  to  reduce 
overfishing  of  red  snapper  in  the  Gulf  of 
Mexico. 

DATES:  The  effective  date  for  the  interim 
rule  published  at  64  FR  71056, 
December  20, 1999,  is  extended  from 
Jime  19,  2000,  throu^  December  16. 
2000. 


ADDRESSES:  Copies  of  the  documents 
supporting  this  rule,  i.e.,  an  analysis  of 
the  economic  consequences  and  an 
environmental  assessment,  may  be 
obtained  from  the  Southeast  Regional 
Office,  NMFS,  9721  Executive  Center 
Drive  N.,  St.  Petersburg,  FL  33702, 
telephone:  727-570-5305,  fax:  727- 
570-5583. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Roy  Crabtree,  telephone:  727-570-5305; 
fax:  727-570-5583;  e-mail: 
Roy .  Crabtree@noaa.gov . 

SUPPLEMENTARY  INFORMATION:  The  reef 
fish  fishery  of  the  Gulf  of  Mexico  is 
managed  under  the  Fishery 
Management  Plan  for  the  Reef  Fish 
Resources  of  the  Gulf  of  Mexico  (FMP). 
The  FMP  was  prepared  by  the  Council 
and  is  implemented  imder  the  authority 
of  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act)  by  regulations 
at  50  CFR  part  622. 

In  response  to  a  request  from  the 
Council,  NMFS  issued  an  interim  rule 
(64  FR  71056,  December  20, 1999), 
imder  section  305(c)(1)  of  the 
Magnuson-Stevens  Act,  that  changed 
the  management  measures  for  the  red 
snapper  fishery  in  the  exclusive 
economic  zone  (EEZ)  of  the  Gulf  of 
Mexico  by  (1)  increasing  the 
recreational  minimum  size  limit  to  16 
inches  (40.6  cm);  (2)  establishing  a 
recreational  season  of  April  21  to 
October  31,  2000;  (3)  reinstating  the  4- 
fish  bag  limit  for  captain  and  crew  of 
for-hire  vessels;  and  (4)  changing  the 
openings  of  the  spring  red  snapper 
commercial  season  from  the  first  15 
days  of  each  month  to  the  first  10  days 
of  each  month,  beginning  February  1. 
This  action  was,  and  remains,  necessary 
to  address  overfishing  of  the  red 
snapper  resource. 

Under  section  305(c)(3)(B)  of  the 
Magnuson-Stevens  Act,  NMFS  may 
extend  the  effectiveness  of  an  interim 
rule  for  one  additional  period  of  180 
days,  provided  the  public  has  had  an 
opportunity  to  comment  on  the  interim 
rule  and  the  Council  is  actively 
preparing  proposed  regiUations  to 
address  the  overfishing  on  a  permanent 
basis.  NMFS  solicited  public  comments 
on  the  initial  interim  rule  and  received 
numerous  comments.  These  comments 
are  summarized  herein  along  with 
agency  responses.  The  Coimcil  has 
prepared  a  regulatory  amendment, 
under  the  FVff's  framework  procedure 
for  regulatory  adjustments,  that  is 
intended  to  address  overfishing  of  the 
red  snapper  resource;  if  approved  and 
implemented  by  NMFS,  the  regulatory 
amendment  would  replace  this  interim 
rule.  The  expiration  date  of  the  interim 
rule  is  being  extended  because  red 


snapper  remain  overfished  and  NMFS 
caimot  take  action  to  address  the 
overfishing  via  the  regulatory 
amendment  by  June  19,  20O0. 

Additional  details  concerning  the 
basis  for  these  changes  to  the  red 
snapper  management  measures  and 
discussion  of  the  ongoing  efforts  of  the 
Council  and  NMFS  to  evaluate  and 
implement  measures  to  rebuild  the  red 
snapper  stock  consistent  with  the 
requirements  of  the  Magnuson-Stevens 
Act  are  contained  in  the  preamble  to  the 
interim  rule  and  are  not  repeated  here. 

Comments  and  Responses 

NMFS  received  a  total  of  1,488 
comments  addressing  the  interim  rule 
(64  FR  71056,  December  20,  1999).  Most 
of  these  supported  the  Council's  request 
for  the  interim  rule  and  were  received 
prior  to  publication  of  the  interim  nde. 
All  comments  received  before,  dming, 
or  after  the  comment  period  are 
smnmarized  and  addressed  below. 

Comment  1:  A  total  of  1,359  letters 
supported  the  measiu'es  contained  in 
the  interim  rule.  Specifically,  these 
letters  supported  the  April  21-to- 
October  31  recreational  season  because 
this  season  would  provide  the  greatest 
economic  benefits. 

Response:  NMFS  agrees  that  the 
measures  implemented  by  the  interim 
rule  will  provide  economic  benefits  to 
the  greatest  number  of  Gulf  fishers,  as 
well  as  reduce  overfishing  and  allow  the 
recovery  of  the  red  snapper  stock. 

Comment  2:  A  total  of  179  letters 
opposed  the  interim  rule.  Most 
opposition  was  from  fishers  and 
organizations  in  south  Texas  who 
believe  that  the  recreational  season  will 
cause  economic  hardship  in  their  area. 
Many  of  those  who  objected  to  the  April 
21— to-October  31  recreational  season 
requested  a  year-round  fishery. 

Response:  Based  on  public  testimony 
and  the  best  available  scientific 
information,  NMFS  concluded  that  a 
season  from  April  21  to  October  31 
offers  the  greatest  benefits  to  Gulf 
anglers  and  is  compatible  with  the 
recreational  quota.  A  year-round  fishery 
is  expected  to  exceed  the  2000 
recreational  quota. 

The  measures  implemented  by  this 
interim  rule  are  ba.sed,  in  part,  on  the 
reconunendations  to  the  Council  from  a 
stakeholder  conference  held  in  New 
Orleans,  LA,  on  September  27,  1999. 
Stakeholders'  recommendations  for  the 
2000  recreational  red  snapper  fishery 
included  a  4-fish  bag  limit  for  the 
captain  and  crew  of  for-hire  vessels,  a 
size  limit  not  to  exceed  16  inches  (40.6 
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cm),  and  a  March  1-to-Qctober  31 
recreational  season. 

The  Council  attempted,  to  the  extent 
possible,  to  implement  the  .stakeholders' 
recommendations;  however,  based  on 
the  best  available  scientific  information, 
the  harvest  from  a  March  1  to  October 
31  season  would  exceed  the  current 
recreational  quota.  A  group  of  south 
Texas  anglers  who  participated  in  the 
stakeholders  conference  submitted  a 
minority  report  requesting  a  year-round 
fishery  with  a  4-fish  bag  limit  and  a  13- 
inch  {33.0-cm)  minimum  size  limit. 
However,  the  harvest  from  a  year-round 
fishery,  if  implemented,  would  greatly 
exceed  the  quota  and  jeopardize  the 
recover^'  of  the  stock.  Therefore,  the 
Council  recommended  a  shorter  season 
as  close  to  the  stakeholders' 
recommendation  as  po.ssible. 

The  stakeholders  discussed  the 
request  for  a  winter  fishery  from  some 
south  Texas  anglers,  but  neither  the 
stakeholders  nor  the  south  Texas 
minority  report  recommended  a  winter 
fishery.  At  its  November  1999  meeting, 
the  Council  considered  adding  a 
lanuary-February  opening  with  a 
reduced  bag  limit  to  allow  a  winter 
fishery  but  concluded  that,  to  do  so.  the 
reduced  bag  limit  would  substantially 
shorten  the  prime  April-to-Qctoher 
season  and,  thus,  increase  the  likelihood 
of  illegal  fishing  during  the  closed 
sea.son;  such  occurrence  would  result  in 
a  harvest  that  would  exceed  the 
recreational  quota.  Further,  because 
other  Gulf  states,  including  Texas, 
would  not  likely  enact  the  compatible 
closures  required  to  accommodate  a 
winter  fishery,  the  EEZ  would  be  closed 
without  compatible  state  closures, 
thereby  resulting  in  overfishing  of  red 
snapper. 

The  interim  rule  provides  Texas 
anglers,  as  well  as  anglers  in  other 
states,  the  opportunity  to  fish  during  the 
months  of  the  greatest  historical 
demand.  During  1996,  the  last  year  that 
the  red  snapper  recreational  fisher>'  was 
open  all  year,  Texas  monthly 
rw;reational  landings  during  May- 
October  exceeded  those  of  any  other 
monthly  period.  Analyses  based  on 
recent  years  (1995-1998)  show  that, 
during  January-March,  monthly 
landings  in  Texas  average  96.000  lb 
(43.545  kg),  substantially  less  than 
during  August-October  when  monthlv 
landings  average  137.000  lb  (62,142  kg). 
Furthermore,  the  interim  rule  will 
provide  economic  benefits  to  the  Texas 
for-hire  industry  by  allowing  thf 
industry'  to  operate  during  the  months  of 
greatest  demand.  Texas  headboat  trips 
(lurmg  |anuarv-Marc;h  average  5.000 
trips  per  month  as  opposed  to  8.000 
trips  per  nn)nth  during  August-October 


Texas  charter  boat  trips  show  a  similar 
trend,  with  an  average  of  1,200  trips  per 
month  during  January-March  and  of 
2.000  trips  per  month  during  August- 
October. 

Comment  3:  An  environmental 
organization  and  several  individuals 
expressed  concerns  regarding  regulatory 
discards,  mortality  rates  of  released  fish, 
and  the  use  of  minimum  size  limits  as 
conservation  measures  in  the  red 
snapper  fishery. 

Response:  NMFS  is  also  concerned 
with  regulator)'  discards  and  the 
mortality  rates  of  released  red  snapper. 
Based  on  the  best  scientific  information 
available,  NMFS  believes  that  minimum 
size  limits  are  an  effective  conservation 
measure  in  this  fishery.  Minimum  size 
limits  are  a  widely  used  fisherv' 
management  tool  designed  to  allow 
females  to  spawn  at  least  once  before 
entering  the  fishery.  This  pool  of 
unfished  mature  females  acts  as  a  buffer 
against  overfishing  and  recruitment 
failure  in  a  severely  overfished  stock. 
The  effectiveness  of  this  strategy 
depends  on  the  survival  rate  of  released 
fish.  NMFS"  stock  assessments  assume  a 
survival  rate  of  80  percent  for  released 
red  snapper  in  the  recreational  fishery' 
and  67  percent  in  the  commercial 
fishery.  NMFS  is  currently  reviewing 
recent  studies  on  the  release  mortality 
rates  of  red  snapper  and  will 
recommend  changes  in  management 
measures,  if  justified. 

Comment  4:  One  commercial  fishing 
organization  objected  to  the  status  quo 
total  allowable  catch  (TAC)  of  9.12 
million  lb  (4.14  million  kg)  and  stated 
that  the  TAC  should  be  no  greater  than 
6  million  lb  (2.72  million  kg).  Two 
individuals  also  expressed  concerns 
regarding  the  magnitude  of  the  TAC. 

Response:  The  interim  rule  was 
intended  to  reduce  overfishing  by 
increasing  the  probability  of  achieving 
compatible  state  and  Federal 
regulations.  The  Council  recommended 
no  change  to  the  status  quo  TAC  of  9. 1 2 
million  lb  (4  14  million  kg);  thus,  this 
interim  rule  does  not  address  or  alter 
the  current  TACl. 

The  Magnuson-Stevens  Act.  as 
amended  by  the  Sustainable  Fisheries 
Act  of  1996  (SFA),  mandates  that 
overfished  stocks  be  rebuilt  to  a  biomass 
level  capable  ot  producing  maximum 
sustainable  yield  (MSY).  On  November 
17,  1999,  NMFS  disapproved  the 
C^ouncil's  red  snapper  rebuilding  plan, 
as  proposed  in  the  Generic  SFA 
Amendment  to  the  Gulf  of  Mexico 
Fishery'  Management  Council's  Fishery' 
Management  Plans,  because  it  specified 
a  fishing-mortality-based  rebuilding 
target  rather  than  a  biomass-based  target 
and  because  it  did  not  estimate  the  time 


to  rebuild  in  the  absence  of  fishing 
mortality;  these  are  requirements  of  the 
Magnuson-Stevens  Act  and  the  national 
standard  guidelines.  The  Council  must 
submit  a  new  red  snapper  rebuilding 
plan  as  soon  as  possible  to  NMFS  for 
agency  review,  approval,  and 
implementation. 

The  recent  stock  assessment  included 
a  wide  range  of  estimates  of  MSY  and 
the  stock  biomass  associated  with  MSY 
for  red  snapper.  NMFS  recognizes  that 
a  considerable  uncertainty  associated 
with  these  estimates  exists  and  that  the 
Council  has  latitude  to  consider  this 
uncertainty  when  developing  a  new 
rebuilding  plan.  Conditions 
approaching  those  estimated  to  exist  for 
red  snapper  resource  near  MSY  have  not 
been  seen  in  decades,  and,  thus,  the 
assessment  models  for  estimatinng  MSY 
require  assumptions  regarding  the 
productivity  of  the  stock.  The  SFA 
requires  greater  reductions  in  the  red 
snapper  harvest  and  in  shrimp  trawl 
bycatch  mortality  of  juvenile  red 
snapper  to  rebuild  this  resource  than 
were  required  by  the  Magnuson-Stevens 
Act  prior  to  the  SFA.  The  Council's  Reef 
Fish  Stock  Assessment  Panel  estimate  of 
the  acceptable  biological  catch  (ABC)  of 
red  snapper  for  2000  ranges  from  0  to 
9.12  million  lb  (0  to  4.14  million  kg), 
depending  on  the  reduction  of  red 
snapper  bycatch  mortality  achieved  in 
the  shrimp  fishery  and  appropriate 
rebuilding  parameters.  The  best 
available  scientific  information 
indicates  that  the  status  quo  9.12    . 
million-lb  (4.14  million-kg)  TAC  for 
2000  may  slow  the  rate  of  recovery  in 
the  early  years  of  any  rebuilding 
program  but  would  not  jeopardize 
recovery  of  the  stock  consistent  with  the 
rebuilding  requirements  of  the 
Magnuson-Stevens  Act,  particularly  if 
greater  reductions  in  bycatch  mortality 
are  achieved  as  expected.  However,  an 
immediate  and  significant  reduction  in 
TAC  would  have  devastating  effects 
upon  participants  in  the  fishery'. 

NMFS  will  continue  to  provide  the 
Council  with  the  best  available 
scientific  information  regarding  the 
status  of  the  red  snapper  stock,  the 
effectiveness  of  bycatch  reduction 
devices  (BRDs),  and  the  effectiveness  of 
the  FMP's  management  measures  in 
rebuilding  the  overfished  red  snapper 
resource.  NMFS  is  working  with  the 
commercial  shrimp  fishing  industry  to 
develop  new  BRDs  that  will  further 
reduce  finfish  bycatch  while 
minimizing  shrimp  loss.  Also,  NMFS 
will  continue  to  work  with  the  Council 
in  implementing  the  FMP's  current  red 
snapper  stock  rebuilding  plan  and  in 
modifying  this  plan  as  necessar>'  to 
restore  the  stock  to  a  biomass  level 
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capable  of  producing  MSY.  Management 
options  include,  but  are  not  limited  to, 
adjustments  to  the  fishing  season,  bag 
limit  changes,  quota  reductions,  fishing 
effort  reduction,  vessel  buy-back 
programs,  and  additional  measures  to 
reduce  shrimp  trawl  bycatch  mortality. 

Comment  5:  One  environmental  group 
stated  that  a  set  recreational  fishing 
season,  i.e.,  beginning  and  closing  dates 
fixed,  violates  the  Sustainable  Fisheries 
Act  requirement  that  the  red  snapper 
recreational  fishery'  be  closed  once  its 
quota  is  reached. 

Response:  NMFS  disagrees.  The  SFA 
requires  that  the  Gulf  of  Mexico  red 
snapper  recreational  fishery'  be  closed 
when  the  quota  is  reached.  To  comply 
with  this  requirement,  NMFS  works 
jointly  with  the  Council  to  implement 
management  measures  and  establish 
closure  dates  that,  based  upon  the  best 
available  scientific  information,  are 
likely  to  result  in  annual  catches  that 
approximate  the  quota  within  the 
margin  of  error  of  the  harvest 
projections.  NMFS  uses  a  computer 
simulation  model  to  assess  the  future 
status  of  the  red  snapper  stock.  The 
model  integrates  estimates  of  stock 
abundance  with  fishing  effort  to  project 
estimates  of  how  many  fish  will  be 
caught  for  various  time  periods.  This 
projection  assumes  that  the  current 
year's  fishing  effort  will  be  similar  to 
that  of  previous  years.  In-season  data  are 
not  used  to  establish  or  adjust  closure 
dates;  instead,  closure  is  based  entirely 
on  projections.  This  is  the  only 
practicable  method  of  setting  closure 
dates  because  the  NMFS  Marine 
Recreational  Fisheries  Statistics  Survey 
(MRFSS)  is  not  designed  for  real-time 
quota  monitoring.  MRFSS  data  are 
available  only  in  2-month  blocks, 
referred  to  as  waves,  and  landings  are 
not  available  until  5  weeks  after  the  end 
of  a  wave.  Thus,  there  is  a  time  lag  of 
at  least  3  months  before  even 
preliminary  MRFSS  landings  data  can 
be  evaluated;  consequently,  NMFS 
cannot  determine  the  closure  date  based 
on  real-time  fishery  data.  In  projecting 
recreational  fishery  harvest  rates,  NMFS 
attempts  to  approximate  the  quota  in  the 
long  term,  while  recognizing  that  annual 
variations  in  the  catch  are  inevitable. 

Classification 

The  Assistant  Administrator  for 
Fisheries.  NOAA  (AA),  after  considering 
all  public  comments  received  on  the 
interim  rule,  has  determined  that  this 
extension  of  the  interim  rule  is 
necessary  to  reduce  overfishing  of  red 
snapper  in  the  Gulf  of  Mexico  and  is 
consistent  with  the  Magnuson-Stevens 
Act  and  other  applicable  laws. 


This  extension  of  the  interim  rule  is 
not  subject  to  review  under  E.O.  12866. 

This  extension  of  the  interim  rule  is 
exempt  from  the  procedures  of  the 
Regulatory  Flexibility  Act  because  the 
initial  interim  rule  was  issued  without 
opportunity  for  prior  public  comment. 

NMFS  prepared  an  economic  analysis 
of  the  expected  regulatory  impacts  of 
the  interim  rule.  NMFS  analyzed 
commercial  fishing  derbies  during  the 
last  decade  to  determine  the  probable 
economic  consequences  of  commercial 
spring  and  fall  seasons  consisting  of  a 
series  of  10-day  mini  derbies  during  the 
year  2000.  NMFS  concluded  that 
compared  to  15-day  openings,  a  series  of 
10-day  commercial  derbies  conducted 
under  a  9.12  million-lb  (4.14  million-kg) 
TAC  could  measurably  increase  the 
average  total  and  net  revenues  for  the 
year.  Shorter  mini-seasons  during  1998- 
99  reduced  landings  per  month, 
supported  higher  ex-vessel  prices,  and 
extended  domestic  supplies.  The 
expected  economic  consequences  for 
the  recreational  sectors  are  less  definite 
because  of  uncertainties  regarding  the 
recreational  catch  that  may  be  realized 
versus  recreational  catches  that  can  be 
forecast  with  available  data. 

If  the  changes  in  the  recreational 
fishery  regulations,  which  include  an 
April  21  to  October  31  season  and  an 
increase  in  the  size  limit  to  16  inches 
(40.6  cm),  result  in  catches  that  are  no 
greater  than  the  recreational  quota,  then 
NMFS  expects  an  increase  in  net 
benefits  for  all  portions  of  the 
recreational  fishery  in  aggregate. 
However,  if  the  realized  catches  exceed 
the  quota,  then  longer  term  benefits  will 
be  reduced  because  stock  recovery  will 
be  slowed  by  an  indeterminate  amount. 
In  d.eory.  if  the  management  measures 
in  this  interim  rule  are  very  different 
from  the  management  measures 
preferred  by  the  Gulf  states,  it  is 
unlikely  that  the  Gulf  states  will  adopt 
compatible  regulations.  Under 
incompatible  Federal  and  state 
regulations,  harvests  will  probably 
continue  in  state  waters  after  Federal 
closures.  These  harvests  will  impede 
stock  rebuilding  efforts.  Under  the 
existing  management  scheme,  for 
example,  harvests  during  the  Federal 
closures  could  exceed  600.000  lb 
(272.155  kg)  during  a  fishing  year.  The 
Gulf  states  are  more  likely  to  adopt  any 
scenario  approximating  the  Council's 
requested  season  of  April  15-October 
31,  thus  reducing  the  negative  effects  of 
incompatible  Federal  and  state  rules. 
Copies  of  the  economic  analysis  are 
available  upon  request  (see  ADDRESSES). 
This  extension  of  the  interim  rule  will 
help  to  ensure  that  management 
measures  necessary  to  address  the 


overfishing  of  the  red  snapper  resource 
will  remain  in  effect  until  a  more 
permanent  regulator)'  solution  can  be 
implemented.  In  the  past,  the  lack  of 
compatible  management  of  the  red 
snapper  fishery  by  most  Gulf  states 
resulted  in  continued  fishing  in  state 
waters  after  Federal  waters  were  closed. 
This  contributed  to  quota  overruns  and 
overfishing.  NMFS  anticipates  that  four 
of  the  five  Gulf  states  will  adopt 
measures  compatible  with  the  measures 
of  the  interim  rule.  This  will  enhance 
the  effectiveness  of  the  closed  seasons 
and  will  significantly  reduce  the 
probability  of  overfishing.  The  increase 
in  the  recreational  minimum  size  limit 
will  reduce  the  harvest  rate  and.  in 
combination  with  the  bag  limit  and 
closed  seasons,  will  help  ensure  that  the 
recreational  quota  is  not  exceeded  and 
that  overfishing  does  not  occur. 
Reducing  the  openings  of  the 
commercial  fishery-  from  15  days  per 
month  to  10  days  per  month  will  slow 
the  harvest  rate  and  reduce  the 
probability  of  exceeding  the  conunercial 
quota  and  overfishing.  Reinstating  the 
4-fish  bag  limit  for  captain  and  crew  of 
for-hire  vessels  relieves  a  restriction  on 
that  sector  of  the  fishery'.  The  majority 
of  public  comments  received  on  the 
interim  rule  supported  the  rule.  None  of 
the  relatively  few  comments  opposing 
various  aspects  of  the  interim  rule 
warranted  a  revision  of  any  measures  in 
the  interim  rule.  Delaying  action  to 
reduce  overfishing  in  the  red  snapper 
fishery  of  the  Gulf  of  Mexico  to  provide 
further  notice  and  an  opportunity  for 
public  comment  would  increase  the 
likelihood  of  a  loss  of  long-term 
productivity  from  the  fishery'  and 
increase  the  probable  need  for  more 
severe  restrictions  in  the  future. 
Furthermore,  the  Council  has  submitted 
for  Secretarial  review  a  regulatory 
amendment  that  contains  the  measures 
implemented  by  this  interim  rule;  an 
opportunity  for  public  comment  on  the 
proposed  rule  for  the  regulatory 
amendment  will  be  provided. 
Accordingly,  under  authority  set  forth  at 
5  U.S.C.  553(b)(B).  the  AA  finds,  for 
good  cause,  namely  the  reasons  set  forth 
above,  that  providing  prior  notice  and 
the  opportunity  for  prior  public 
comment  would  be  contrary  to  the 
public  interest.  For  these  same  reasons, 
under  5  U.S.C.  553(d)(3).  the  AA  finds 
for  good  cause  that  a  30-day  delay  in  the 
effective  date  of  this  interim  rule  would 
be  contrary'  to  the  public  interest. 

The  President  has  directed  Federal 
agencies  to  use  plain  language  in  their 
communications  with  the  public, 
including  regulations.  To  comply  with 
this  directive,  we  seek  public  comment 
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on  any  ambiguitv  or  uiuhm  t>ssarv 
complBxity  arising  from  the  languagt! 
used  in  this  inlnrim  riilf  Such 
comments  should  he  directed  to  NMFS 
Southeast  Regional  Office  (see 
ADDRESSES) 

Dated:  [iine  2,  2000 
Bruce  (!.  Morehead, 

.■\(  ting  Dvpiilv  Assistiint  Atlnunistmtor  for 
HishiTit'S.  Sotioiuil  Starinr  FishtTit's  Serv'/re 
|KR  IJ(«.   0()-14.=i2<)  Kilt-a  t)-H-00;  H  4t  rtiiil 
BtLUNQ  COOe  3S10-22-F 


DEPARTMENT  OF  COMMERCE 

National  Ocaanic  and  Atmoapheric 
Admlnlatration 

50  CFR  Part  648 

[Docket  No.  000119014-0137-02;  I.D. 
060200A] 

FIsharias  of  tha  Northaastem  Unitad 
Stataa;  Black  Saa  Baaa  Flahary; 
Commarclal  Quota  Harvaatad  for 
Quartar  2  Pariod 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Commercial  quota  harvest  for 

Quarter  2  period. 

summary:  NMFS  announces  that  the 
black  sea  bass  commercial  quota 
available  in  the  Quarter  2  period  to  the 
coastal  states  from  Maine  through  North 
Carolina  has  been  harvested. 
Commercial  vessels  may  not  land  black 
sea  bass  in  the  Northeast  Region  for  the 
remainder  of  the  2000  Quarter  2  quota 
period  (through  June  30.  2000). 
Regulations  governing  the  black  sea  bass 
fishery  require  publication  of  this 
notification  to  advise  the  coastal  states 
from  Maine  through  North  Carolina  that 
the  quota  has  been  harvested  and  to 
advise  vessel  permit  holders  and  dealer 
permit  holders  that  no  commercial 
quota  is  available  for  landing  black  sea 
bass  in  these  states  north  of  .3.5'15.3' 
N.lat. 

DATES:  Effective  June  9,  2000,  0001  hrs, 
local  time  through  June  30.  2000,  2400 
hrs,  local  time. 


FOR  FURTHER  INFORMATION  CONTACT: 

[ennifer  L.  Anderson.  Fishery' 
Management  Specialist,  at  (978)  281- 
9226. 

SUPPLEMENTARY  INFORMATION: 

Regulations  governing  the  black  sea  bass 
fishery  are  found  at  50  CFR  part  648. 
The  regulations  require  annual 
specification  of  a  commercial  quota  that 
is  allocated  into  four  quota  periods 
based  upon  percentages  of  the  annual 
quota.  The  Quarter  2  commercial  quota 
(April  through  June)  is  distributed  to  the 
coastal  states  from  Maine  through  North 
Carolina.  The  process  to  set  the  annual 
commercial  quota  is  described  in 
§648.140. 

The  initial  total  commercial  quota  for 
black  sea  bass  for  the  2000  calendar  year 
was  set  equal  to  3.024.742  lb  (1.372,000 
kg)  (65  FR  33486,  May  24.  2000).  The 
Quarter  2  period  quota,  which  is  equal 
to  29.26  percent  of  the  annual 
commercial  quota,  was  set  at  885.040  lb 
(401,447  kg). 

Section  648.141  requires  the  Regional 
Administrator.  Northeast  Region,  NMFS 
(Regional  Administrator),  to  monitor  the 
commercial  black  sea  bass  quota  for 
each  quota  period  that  is  based  upon 
dealer  reports,  state  data,  and  other 
available  information  to  determine 
when  the  commercial  quota  has  been 
harvested.  NMFS  is  required  to  publish 
a  notification  in  the  Federal  Register 
advising  and  notifying  commercial 
vessels  and  dealer  permit  holders  that, 
effective  upon  a  specific  date,  the  black 
sea  bass  commercial  quota  has  been 
harvested  and  no  commercial  quota  is 
available  for  landing  black  sea  bass  for 
the  remainder  of  the  Quarter  2  period, 
north  of  35°15.3'  N.  lat.  The  Regional 
Administrator  has  determined,  based 
upon  dealer  reports  and  other  available 
information,  that  the  black  sea  bass 
commercial  quota  for  the  2000  Quarter 
2  period  has  been  harvested. 

The  regulations  at  §  648.4(b)  provide 
that  Federal  black  sea  bass  moratorium 
permit  holders  agree  as  a  condition  of 
the  permit  not  to  land  black  sea  bass  in 
any  state  after  NMFS  has  published  a 
notification  in  the  Federal  Register 
stating  that  the  commercial  quota  for  the 
period  has  been  harvested  and  that  no 
commercial  quota  for  the  black  sea  bass 
is  available.  The  Regional  Administrator 


has  determined  that  the  Quarter  2 
period  for  black  sea  bass  no  longer  has 
commercial  quota  available.  Therefore, 
effective  0001  hrs  local  time,  June  9, 
2000,  further  landings  of  black  sea  bass 
in  coastal  states  from  Maine  through 
North  Carolina,  north  of  35^15.3'  N.  lat. 
bv  vessels  holding  commercial  Federal 
fisheries  permits  are  prohibited  through 
June  30.  2000.  2400  hrs  local  time.  The 
Quarter  3  period  for  commercial  black 
sea  bass  harvest  will  open  on  July  1, 
2000.  Effective  June  9,  2000.  federally 
permitted  dealers  are  also  advised  that 
they  may  not  purchase  black  sea  bass 
from  federally  permitted  black  sea  bass 
moratorium  permit  holders  that  land  in 
coastal  states  from  Maine  through  North 
Carolina  for  the  remainder  of  the 
Quarter  2  period  (through  June  30. 
2000). 

The  regulations  at  §  648.4(b)  also 
provide  that,  if  the  commercial  black  sea 
bass  quota  for  a  period  is  harvested  and 
the  coast  is  closed  to  the  possession  of 
black  sea  bass  north  of  35°15.3'  N.  lat., 
any  vessel  owners  who  hold  valid 
commercial  permits  for  both  the  black 
sea  bass  and  the  NMFS  Southeast 
Region  Snapper-Grouper  fisheries  may 
surrender  their  Black  Sea  Bass 
moratorium  permit  by  certified  mail 
addressed  to  the  Regional  Administrator 
(see  Table  to  §  600.502)  and  fish 
pursuant  to  their  Snapper-Grouper 
permit,  as  long  as  fishing  is  conducted 
exclusively  in  waters,  and  landings  are 
made,  south  of  35°15.3'  N.  lat.  A 
moratorium  permit  for  the  black  sea 
bass  fishery  that  is  voluntarily 
relinquished  or  surrendered  will  be 
reissued  upon  the  receipt  of  the  vessel 
owner's  written  request  after  a 
minimum  period  of  6  months  from  the 
date  of  cancellation. 

Classiiication 

This  action  is  required  by  50  CFR  part 
648  and  is  exempt  from  review  under 
E.O. 12866. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated   June  .5.  2000. 
Richard  W.  Surdi. 

Artinfi  Director.  Office  of  Sustainable 
Fisheries.  Xational  Marine  Fisheries  Senice. 
(FR  Doc.  0O-14.S18  Filed  5-5-00:  4:17  pm] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  Interested 
persons  an  opportunity  to  participate  In  the 
rule  making  pnor  to  the  adoption  of  the  final 
rules. 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  72 

[Docket  No.  PRM-72-5] 

Nuclear  Energy  Institute;  Receipt  of 
Petition  for  Rulemaking 

AGENCY:  Nuclear  Regulatory 
Commission. 

ACTION:  Petition  for  rulemaking;  Notice 
of  receipt. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  has  received  and 
requests  public  comment  on  a  petition 
for  rulemaking  filed  by  the  Nuclear 
Energy  Institute.  The  petition  has  been 
docketed  by  the  NRC  and  has  been 
assigned  Docket  No.  PRM-72-5.  The 
petitioner  is  requesting  that  the  NRC 
regulations  governing  storage  of  spent 
nuclear  fuel  be  amended  to  establish  a 
more  efficient  process  for  issuing  and 
amending  certificates  of  compliance 
(CoC)  for  dry  cask  storage  of  spent 
nuclear  fuel  under  a  general  license. 
The  petitioner  believes  the  current  NRC 
process  of  traditional  notice  and 
comment  rulemaking  is  not  appropriate 
for  the  routine  task  of  maintaining  a  list 
of  certified  casks  and  that  the  burden  of 
maintaining  this  listing  in  the 
regulations  outweighs  any  benefit.  The 
petitioner  proposes  that  the  list  of  CoCs 
be  deleted  from  the  regulations  and  that 
NRC  should  notice  applications  for  new 
CoCs  and  amendments  in  the  Federal 
Register  for  a  60-day  comment  period. 
The  petitioner  also  proposes  that 
amendments  for  existing  CoCs  that  do 
not  have  the  potential  to  have  a 
significant  impact  on  public  health  and 
safety  be  immediately  effective  upon 
publication  of  the  amendment  in  the 
Federal  Register. 

DATES:  Submit  comments  by  August  23, 
2000.  Comments  received  after  this  date 
will  be  considered  if  it  is  practical  to  do 
so,  but  assurance  of  consideration 
cannot  be  given  except  as  to  comments 
received  on  or  before  this  date. 


ADDRESSES:  Submit  comments  to: 
Secretary,  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555. 
Attention:  Rulemakings  and 
Adjudications  staff. 

Dehver  comments  to  11555  Rockville 
Pike,  Rockville,  Maryland,  between  7:30 
am  and  4:15  pm  on  Federal  workdays. 

You  may  also  provide  comments  via 
the  NRC's  interactive  rulemaking 
website  through  the  NRC  home  page 
{http://ruleforum.lInl.gov).  At  this  site, 
you  may  view  the  petition  for 
rulemaking,  this  Federal  Register  notice 
of  receipt,  and  any  comments  received 
by  the  NRC  in  response  to  this  notice  of 
receipt.  Additionally,  you  may  upload 
comments  as  files  (any  format),  if  your 
web  browser  supports  that  function.  For 
information  about  the  interactive 
rulemaking  website,  contact  Ms.  Carol 
Gallagher.  (301)  415-5905  (e-mail: 
CAG@nrc.gov). 

For  a  copy  of  the  petition,  write  to 
David  L.  Meyer,  Chief.  Rules  and 
Directives  Branch,  Division  of 
Administrative  Services,  Office  of 
Administration.  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001.  Documents  related  to  this  action 
are  available  for  public  inspection  at  the 
NRC  Public  Document  Room  (PDR) 
located  at  the  Gelman  Building,  2120  L 
Street,  NW,  Washington,  DC  20555. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  L.  Meyer,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 
Telephone:  301-415-7162  orToU-Free: 
1-800-368-5642  or  E-mail: 
DLMl@NRC.Gov. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Nuclear  Regulatory  Commission 
received  a  petition  for  rulemaking  dated 
April  18,  2000,  submitted  by  the 
Nuclear  Energy  Institute  (petitioner). 
The  petitioner  is  requesting  that  the 
regulations  in  10  CFR  Part  72  governing 
storage  of  spent  nuclear  fuel  in  dry 
storage  casks  be  amended.  Specifically, 
the  petitioner  is  requesting  that  the  NRC 
establish  a  more  efficient  process  for 
issuing  new  and  amending  existing 
certificates  of  compliance  (COC)  for  dry- 
cask  storage  of  spent  nuclear  fuel  under 
a  general  license.  The  petitioner 
believes  that  the  current  process  of 
traditional  notice  and  comment 
rulemaking  for  issuing  and  amending 
CoCs  is  inefficient  and  that  the  burden 


of  maintaining  the  list  of  approved  dr\' 
storage  casks  in  §  72.214  outweighs  any 
benefit. 

The  petitioner  has  concluded  that  the 
listing  of  CoCs  in  §  72.214  is  not 
necessary'  and  believes  that  removal  of 
these  requirements  will  have  no  impact. 
The  petitioner  requests  that  the 
regulations  in  10  CFR  Part  72  be 
amended  by  removing  §  72.214.  Instead, 
the  petitioner  proposes  that  NRC  notice 
applications  for  new  CoCs  and 
amendments  to  existing  CoCs  in  the 
Federal  Register  for  a  60-day  comment 
period.  When  the  NRC  determines  that 
an  amendment  to  an  existing  CoC  does 
not  have  the  potential  to  have  a 
significant  impact  on  public  health  and 
safety,  the  petitioner  recommends  that 
the  amendment  become  irrunediatelv 
effective  upon  publication  in  the 
Federal  Register.  The  petitioner 
recommends  that  initial  applications 
and  significant  amendments  would  not 
become  effective  until  the  NRC  has 
evaluated  public  comments  and 
published  its  findings  in  the  Federal 
Register. 

The  NRC  has  determined  that  the 
petition  meets  the  threshold  sufficiency 
requirements  for  a  petition  for 
rulemaking  under  10  CFR  2.802.  The 
petition  has  been  docketed  as  PRM-72- 
5.  The  NRC  is  soliciting  public  comment 
on  the  petition  for  rulemaking. 

Discussion  of  the  Petition 

The  petitioner  notes  that  the  NRC 
Spent  Fuel  Project  Office  staff  is 
currently  considering  an  alternative 
process  to  the  NRC's  current  practice  of 
listing  and  amending  CoCs  by 
rulemaking.  The  petitioner  supports  the 
NRC  staffs  efforts  and  encourages  the 
NRC  to  expeditiously  amend  10  CFR 
Part  72  to  establish  an  efficient  process 
for  issuing  new  and  amending  existing 
CoCs  for  dry  cask  storage  of  spent 
nuclear  fuel  under  a  general  license. 
The  petitioner  requests  that  the  NRC 
consider  a  streamlined  process 
proposed  by  the  petitioner  that  focuses 
opportunities  for  public  input  on  issues 
that  have  the  potential  to  have  a 
significant  impact  on  public  health  and 
safety.  The  petitioner  proposes  that  the 
NRC  discontinue  the  use  of  traditional 
notice  and  comment  rulemaking  and 
that  §  72.214,  the  listing  of  CoCs,  be 
repealed. 

The  petitioner  believes  there  is  no 
benefit  in  using  rulemaking  for  the 
ministerial  act  of  maintaining  a  list  of 
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certified  casks  and  that  the  burden  of 
maintaining  the  list  in  the  regulations 
outweighs  any  benefit.  The  petitioner 
has  concluded  that  the  list  of  certified 
casks  neither  affords  any  additional 
authority  on  the  CoC  holder  nor  places 
additional  weight  on  requirements  that 
govern  dry  cask  usage.  The  petitioner 
proposes  that  NRC  notice  applications 
for  new  CoCs  and  amendments  to 
existing  CoCs  in  the  Federal  Register  for 
a  60-day  comment  period.  For 
amendments  to  certified  casks, 
applicants  could  propose  that  the 
requested  amendment  has  no  potential 
to  adversely  affect  public  health  and 
safety.  If  NRC  agreed  with  the  applicant 
and  found  that  no  significant  hazard 
exists,  the  amendment  would  be 
effective  immediately  upon  publication 
in  the  Federal  Register.  The  petitioner 
proposes  that  initial  applications  and 
other  amendments  would  not  become 
effective  until  the  NRC  evaluated  public 
comments  and  published  its  findings  in 
the  Federal  Register. 

The  petitioner  notes  that  by  2005,  as 
many  as  50  plants  will  require  dry  cask 
spent  fuel  storage  to  continue  operating 
or  to  proceed  through  decommissioning. 
In  the  Nuclear  Waste  Policy  Act  of  1982, 
as  amended  (NWPA),  Congress 
conferred  responsibility  on  the  Federal 
Government  to  "expedite  the  effective 
use  of  existing  storage  facilities  and  the 
addition  of  new  needed  storage 
capacity"  at  civilian  nuclear  power 
facilities.  The  petitioner  also  notes  that 
cask  vendors  must  amend  CoCs 
frequently  to  meet  the  growing  need  for 
dry  cask  storage  and  that,  by  2001.  the 
fuel  discharged  from  operating  plants 
will  exceed  the  maximum  licensed 
burnup  limits  of  current  casks.  The 
petitioner  contends  that  the  current 
NRC  practice  of  issuing  CoCs  and 
associated  amendments  by  rulemaking 
is  inadequate  because  it  takes  about  24 
months  to  amend  CoCs  through  the 
rulemaking  process.  The  petitioner 
believes  that  with  a  24-month  response 
time,  the  unavailability  of  dry  casks  will 
impede  plant  operations  and 
decommissioning  at  some  point. 

The  petitioner  contends  that  NRC's 
practice  of  listing  and  amending  cask 
CoCs  by  cask-specific  rulemaking  goes 
beyond  Congress'  intent  in  the  NWPA. 
The  petitioner  believes  that  by  issuing 
more  than  ten  CoCs  under  10  CFR  Part 
72.  the  NRC  has  fulfilled  its  legislative 
obligation  and  demonstrated  that  the 
regulations  are  sufficient  to  certify 
technologies  for  use  as  directed  in  the 
NWPA.  The  petitioner  stales  that 
conducting  cask-specific;  rulemakings 
wastes  resources  and  requires  constant 
reconsideration  of  the  same  technical 
issues.  The  petitioner  believes  that 


many  CoC  amendments  do  not  involve 
new  or  novel  technical  issues  and  are 
only  being  reviewed  to  demonstrate  that 
a  certificate  holder  has  complied  with 
NRC  requirements  for  cask  certification. 

The  petitioner  recommends  that  NRC 
provide  notice  in  the  Federal  Register 
and  consider  public  comments  before 
issuing  CoCs  for  new  casks  and 
amendments  to  existing  CoCs  that 
potentially  impact  public  health  and 
safety.  The  petitioner  states  that 
proceeding  in  this  manner  would  show 
that  the  NRC  provides  for  public  input 
and  does  not  waste  the  agency's  or  the 
public's  resources  that  could  be  directed 
toward  actions  on  new  casks  and  issues 
that  may  significantly  affect  public 
health  and  safety  and  away  from  actions 
that  only  demonstrate  compliance  with 
existing  requirements  and  guidance. 
The  petitioner  also  believes  that  the 
process  for  issuing  and  amending  CoCs 
for  spent  fuel  storage  should  be  similar 
to  that  used  for  transportation  CoCs 
under  10  CFR  Part  71.  The  petitioner 
states  that  it  is  illogical  to  certify  casks 
used  for  the  dual  purpose  of  storage  and 
transportation  by  two  entirely  different 
processes.  The  petitioner  further  states 
that  the  certification  process  for 
transportation  CoCs  has  been  effective 
since  its  inception  over  20  years  ago  and 
that  no  reason  exists  for  the  process  for 
certification  of  casks  for  storage  to  be 
any  more  demanding  than  that  for 
certifying  casks  for  transportation. 

The  petitioner  recommends  that  NRC 
consider  an  application  process  for  new 
CoCs  as  follows:  Submittal  of 
application  for  new  CoC;  NRC  prepares 
a  draft  Safety  Evaluation  Report  (SER); 
the  draft  CoC  and  SER  are  noticed  in  the 
Federal  Register  for  public  comment; 
NRC  publishes  its  findings  in  a  Federal 
Register  notice;  and  the  CoC  and  SER 
are  issued. 

The  petitioner  recommends  the 
following  process  for  amendments  to 
existing  CoCs.  The  change  to  the  CoC  is 
identified  and  developed  by  the  CoC 
holder,  and  an  evaluation  under  §  72.48. 
"Changes,  tests,  and  experiments"  is 
performed  to  determine  if  prior  NRC 
approval  is  needed.  If  NRC's  approval  is 
not  required,  the  amendment  may  be 
implemented  and  the  Safety  Analysis 
Report  (SAR)  is  updated.  If  prior  NRC 
approval  is  required,  the  CoC  holder 
performs  a  "Significant  Impact  " 
evaluation  and  submits  the  proposed 
amendment  to  the  NRC.  If  the  NRC 
agrees  that  the  proposed  amendment 
poses  "No  Significant  Impact,  "  the 
amendment  is  published  in  the  Federal 
Register  and  becomes  immediately 
effective  upon  publication,  the  change  is 
implemented,  and  the  SAR  is  updated. 
If  the  NRC  does  not  determine  that  the 


amendment  poses  no  significant  impact, 
the  draft  CoC  is  published  in  the 
Federal  Register  for  a  60-day  public 
comment  period.  After  the  comment 
period  expires,  the  NRC  publishes  its 
findings  in  a  Federal  Register  notice, 
the  change  is  implemented,  and  the 
SAR  is  updated. 

The  petitioner  proposes  that  §  72.214, 
"List  of  approved  spent  fuel  storage 
casks"  be  deleted  from  the  regulations. 
The  petitioner  also  proposes  that 
§72.238,  "Issuance  of  an  NRC 
Certificate  of  Compliance"  be  amended 
by  inserting  the  following  language  after 
the  existing  codified  text: 

The  Director.  Office  of  Nuclear  Material 
Safety  and  Safeguards,  or  the  Director's 
designee  will  publish  each  initial  application 
and  each  application  for  amendment  in  the 
Federal  R^^er  for  a  60-day  comment 
period.  An  application  may  include  a 
proposed  determination  that  the  amendment 
proposed  does  not  involve  a  "significant 
impact  consideration"  based  on  an  analysis 
of  the  criteria  listed  below.  Upon  receipt  of 
an  application,  the  Director,  or  the  Director's 
designee  will  make  a  determination  of 
whether  it  agrees  with  the  applicant's  "no 
significant  impact  considerations"  proposal. 
If  the  Director  or  the  Director's  designee 
agrees  with  the  applicant's  proposed 
determination,  the  amendment  will  be 
effective  upon  publication  in  the  Federal 
Register  prior  to  receipt  and  analysis  of 
public  comments. 

An  amendment  is  considered  to  have  the 
potential  to  pose  a  significant  impact  if 
subsequent  use  of  the  cask  would: 

(a)  Result  in  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated; 

(b)  Create  the  possibility  for  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated;  or 

(c)  Involve  a  significant  reduction  in  a 
margin  of  safety 

The  petitioner  has  also  submitted 
examples  of  amendments  considered 
likely  to  involve  significant  impact 
considerations  that  it  proposes  for 
inclusion  in  a  regulatory  guidance 
document.  These  would  be  amendments 
that  result  in  a  significant  increase  in 
offsite  doses  and  leakage  across  the 
confinement  boundary,  an  increase  in 
Keff  above  0.95  without  compensatory 
changes,  significeint  increases  in 
mechanical  stress  beyond  allowable 
limits  in  codes  referenced  in  the  NRC 
Standard  Review  Plans  (SRPs),  and 
cladding  temperatures  that  significantly 
exceed  SRP  limits. 

Lastly,  the  petitioner  has  submitted 
examples  of  amendments  it  believes 
would  not  likely  involve  significant 
impact  considerations  that  it  proposes 
for  inclusion  in  a  regulatory  guidance 
document.  Examples  include 
amendments  that  consist  of: 
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(1)  An  administrative  change  to 
technical  specifications  (TS)  including  a 
change  to  achieve  consistency 
throughout  the  TS,  correction  of  an 
error,  or  a  change  in  nomenclature. 

(2)  A  TS  change  to  ensure  that  no 
significant  increase  exists  in  the 
probability  or  consequences  of  analyzed 
accidents  and  does  not  significantly 
reduce  safety  margins  such  as  an 
increase  in  the  allowable  leak  rate 
compensated  by  an  increase  in  fill  gas 
quantity,  an  increase  in  the  allowable 
handling  height  of  the  cask 
compensated  by  energy  absorbing 
features,  addition  of  a  more  reactive  fuel 
design  that  could  lead  to  Keff  exceeding 
0.95  compensated  by  an  increase  in 
areal  poison  density  of  fixed  neutron 
poison  sheets,  and  an  increase  in 
helium  backfill  pressure  compensated 
by  increased  material  properties  to 
prevent  components  from  exceeding 
code  allowables. 

(3)  A  change  in  the  TS  that  includes 
an  additional  limitation,  such  as  a  more 
stringent  surveillance  requirement. 

(4)  A  change  that  may  result  in  some 
increase  to  the  probability  or 
consequences  of  a  previously  analyzed 
accident  or  may  reduce  the  safety 
margin  in  some  way.  but  where  the 
results  are  within  all  acceptable  criteria 
at  the  time  of  approval,  such  as  an 
increase  in  Keff  or  offsite  exposures 
beyond  "minimal." 

(5)  Replacing  explicit  limits  on  fuel 
assemblies,  decay  heat,  and  source 
terms  with  a  table  that  incorporates 
limits  and  ensures  that  these  limits  are 
met  by  prescribing  minimum  cooling 
times  for  various  combinations  of 
enrichment  versus  burnup. 

(6)  Substitution  of  another  NRC- 
approved  quality  assurance  program  for 
fabrication  of  casks  such  as  modifj'ing 
Part  50,  Appendix  B  for  Part  72. 

(7)  A  change  to  a  CoC  that  consists  of 
minor  changes  to  storage  operations  that 
remain  within  regulatory  requirements 
such  as  a  reduction  in  the  center-to- 
center  cask  spacing  in  the  Independent 
Spent  Fuel  Storage  Installation  (ISFSI), 

a  reduced  storage  cask  temperature 
monitoring  frequency,  an  increased  time 
duration  without  transfer  cask  annulus 
cooling  for  canisters  with  fuel  loading 
below  a  certain  kilowatt  level,  or  a 
reduction  in  the  areal  poison  density  in 
boral  fixed  poison  sheets  offset  by  an 
increase  in  the  allowable  percentage  of 
the  manufacturer's  minimum  assured 
boron  content  in  criticality  calculations. 

(8)  An  expansion  of  the  cask  capacity 
including  the  number  of  bundles,  higher 
initial  enrichment,  or  higher  burnup 
bundles  when  certain  conditions  are 
satisfied. 


(9)  Inclusion  of  a  more  recent  NRC 
requirement  than  is  contained  in  the 
licensee's  CoC  or  site-specific  license. 

(10)  Inclusion  of  an  exception  or 
alternative  approved  by  the  NRC  for 
another  licensee. 

(11)  Administrative  improvements 
such  as  the  use  of  generic  organization 
position  titles  that  clearly  indicate 
position  function  as  opposed  to  specific 
titles  or  use  of  generic  organization 
charts  to  delineate  functional 
responsibilities. 

The  Petitioner's  Conclusions 

The  petitioner  has  concluded  that  the 
NRC  requirements  governing  storage  of 
spent  nuclear  fuel  in  10  CFR  Part  72 
should  be  amended  to  establish  a  more 
efficient  process  for  issuing  and 
amending  CoCs  for  dn.'  cask  storage 
under  a  general  license.  The  petitioner 
has  also  concluded  that  the  current  NRC 
process  of  traditional  notice  and 
comment  rulemaking  is  not  appropriate 
for  the  routine  task  of  maintaining  a  list 
of  certified  casks  and  that  the  burden  of 
maintaining  this  listing  in  the 
regulations  outweighs  any  benefit.  The 
petitioner  requests  that  the  list  of  CoCs 
be  removed  from  the  regulations  and 
that  the  NRC  notice  applications  for 
new  CoCs  and  amendments  to  existing 
CoCs  in  the  Federal  Register  for  a  60- 
day  comment  period.  The  petitioner 
also  requests  that  amendments  for 
existing  CoCs  that  have  no  potential  to 
have  a  significant  impact  on  public 
health  and  safety  be  inimediately 
effective  upon  publication  in  the 
Federal  Register. 

Dated  at  Rockville.  Mar>'land.  this  5th  dav 
of|une.  2000. 

For  the  Nuclear  Regulatory  Commission. 
Annette  L.  Vietti-Cook, 
Secretary-  of  the  Commission. 
IFR  Doc.  00-14686  Filed  6-8-00;  8:45  ami 
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NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  73 

Re-evaluation  of  Power  Reactor 
Physical  Protection  Regulations  and 
Position  on  a  Definition  of  Radiological 
Sabotage 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Request  for  comments. 

SUMMARY:  The  Nuclear  Regulator)' 
Commission  (NRC)  is  re-evaluating  its 
power  reactor  physical  protection 
regulations  and  the  proposed  definition 
of  radiological  sabotage,  using 


performance  criteria  as  the  basis.  The 
purpose  of  this  re-evaluation  is  to  state 
precisely  what  kinds  of  sabotage- 
induced  events  a  licensee  is  expected  to 
protect  against.  This  request  invites 
public  comrfient  on  these  issues.  The 
NRC  is  publishing  as  an  attachment  to 
this  Federal  Register  Notice,  a 
Commission  paper  entitled.  "Staff  Re- 
Evaluation  of  Power  Reactor  Physical 
Protection  Regulations  and  Position  on 
a  Definition  of  Radiological  Sabotage." 
(SECY-00-0063). 

DATES:  Submit  comments  by  August  23, 
2000.  Comments  received  after  this  date 
will  be  considered  if  it  is  practical  to  do 
so,  but  the  Commission  is  able  to  ensure 
consideration  only  for  comments 
received  on  or  before  this  date. 
ADDRESSES:  Submit  comments  to: 
Secretar\',  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555- 
0001.  Attention:  Rulemakings  and 
Adjudications  Staff. 

Deliver  comments  to  11555  Rockville 
Pike,  Rockville,  Mar\land.  between  7:30 
am  and  4:15  pm  on  Federal  workdays. 

You  may  also  provide  comments  via 
the  NRC's  interactive  rulemaking 
website  at  {http://ruleforum.llnl.gov). 
This  site  provides  the  capability  to 
upload  comments  as  files  (any  format), 
if  your  web  browser  supports  that 
function.  For  information  about  the 
interactive  rulemaking  website,  contact 
Ms.  Carol  Gallagher.  (301)  415-5905  (e- 
mail:  CAGQnrc.gov). 

The  attached  Commission  paper  is 
associated  with  a  rulemaking  plan. 
"Physical  Security  Requirements  for 
Exercising  Power  Reactor  Licensees  " 
Capability  to  Respond  to  Safeguards 
Contingency  Events."  which  is  located 
on  the  NRC's  rulemaking  website. 

Copies  of  any  comments  received  and 
certain  documents  related  to  this  re- 
evaluation  may  be  examined  at  the  NRC 
Public  Document  Room.  2120  L  Street 
NW.  (Lower  Level),  Washington.  DC. 
These  same  documents  may  be  viewed 
and  downloaded  electronically  via  the 
rulemaking  website. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  P.  Rosano,  Office  of  Nuclear 
Reactor  Regulation,  U.S.  Nuclear 
Regulaton'  Commission.  Washington, 
DC  20555-0001,  telephone  (301)  415- 
2933,  e-mail:  RSS@nrc.gov. 
SUPPLEMENTARY  INFORMATION: 

Background 

In  a  Staff  Requirements  Memorandum 
(SRM)  of  November  22,  1999,  the 
Commission  approved  the  staffs 
recommendation  in  SEC'V'-99-241 
(Rulemaking  Plan.  Physical  Security 
Requirements  for  Exercising  Power 
Reactor  Licensees'  Capability  to 
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Respcmd  to  Safeguards  CuntingiMicy 
pA'ents.  Oc  U)\,iT  5,  1999)  to  bfgiii  a 
comprehensive  review  of  10  ('.¥R  7,). 55 
and  associattid  power  reaclor  phvsical 
[jrotectioii  regulations  The  Conimissioii 
directtid  the  staff  to  pr(jvide  position 
papers  on;  { 1 )  The  attributes  of  the 
design  basis  thre.it;  and  (2)  the 
definition  of  radiologic:al  sabotage.  The 
purpose  of  the  first  position  paper  is  to 
identify  the  types  of  weapons  and 
ec)uipment  that  rnay  be  used  in  the 
design  basis  threat  and  clarify  the  intent 
of  the  regulations  concerning  the 
strength  of  the  response  and  the  strategy 
of  a  licensee's  security  organization.  The 
purpose  of  the  second  position  paper  is 
to  define  pre(;iseiy  what  kinds  of 
sabotage-indu(;ed  events  a  licensee  is 
f!xpect(;d  to  protect  against.  This  r(!(]uest 
for  ( oinments  responds  to  the 
Commission's  second  direction  to  the 
NRC  staff  regarding  development  of  a 
position  paper  on  radiologic;al  sabotage 
at  reactors. 

Discussion 

in  ac:c;ordan(  e  with  the  SRM  dated 
November  22.  1999,  the  staff  began 
considering  the  fundamental  issues  that 
would  guide  a  re-evaluation  of  the 
power  reac:tor  phvsical  protection 
requirements,  including  con(iuc:ting 
several  public  meetings  with 
stakeholders  on  the  suh)ec;t.  This 
pr()t:ess  highlighted  a  longstanding  issue 
with  th(!  implementation  of  10  CIFK 
7:i.55  requirements  at  power  rea(;tors 
■Specifically,  the  implementation  of 
these  requirements  assumed  that 
compliance  with  the  prescriptive 
recpiirements  of  the  physical  protection 
plans  written  in  a(;(;()rdance  with  10 
CFR  73.55(b)  through  (h)  would  provicie 
the  high  assurance  required  hy  10  C.l'R 
73.55(a)   In  fact,  results  of  force-on-force 
drills  c;onducted  pursuant  to  the 
Regulatory  Effectivimess  Review  (RER) 
program  and  the  Operational  Safeguards 
Response  Evaluation  (OSRE)  program 
cast  doubt  on  the  validity  of  this 
assumption,  due  in  part  to  the  way  the 
requirements  were  (a)  understood  by 
licensees  and  (b)  inspected  and  enforced 
by  NRC.  However,  overall  site  security 
and  the  security  organization's 
readiness  to  respond  to  an  adversary 
attack  were  tested  and  confirmed  during 
regional  inspection  activity  and  (XSREs. 

The  staff  examined  approaches  and 
principles  used  in  existing  NRC] 
regulations,  including  the  use  of  margin 
of  safety.  The  staff  also  integrated 
appropriate  results  of  previous  analyses, 
such  as  the  study  to  re-evaluate  the 
guidelines  and  bases  used  to  determine 
vital  equipment  and  areas  to  be 
protected  in  nuclear  power  plants,  as 
documented  in  "Vital  Equipment/ Area 


(iuidelines  Studv:  Vital  Area  Committee 
Report.  "  NUREG-1178  (March  1988). 

In  the  attachment  to  SECY-99-241. 
the  staff  proposed  to  review  the 
definition  of  radiological  sabotage  and 
(;(msider  wavs  to  clarify  the  issue  in  a 
vvav  that  is  meaningful  for  the  protective 
strategy  and  enhances  the  process  of 
performance  evaluation.  After 
considerable  discussion,  the  staff 
dt!termined  that  a  definition  of 
radiological  sabotage  at  power  reactors 
in  the  new  rule  may  not  be  necessary  if 
the  regulation  could  delineate  more 
(learlv  the  performance  criteria  to  he 
used  as  the  basis  for  the  new  physical 
prf)tection  regulations.  Several  public 
meetings  were  held  with  representatives 
from  the  Nuclear  Energy  Institute  (NEI), 
the  Nuclear  C;ontrol  Institute  (NCI),  and 
the  media,  from  which  the  staff 
developed  a  set  of  physical  protection 
performance  criteria  that  are  consistent 
with  criteria  u.sed  in  other  areas  of 
nuclear  power  plant  regulation.  These 
[)(!rformance  criteria  would  provide  the 
risk-informed  basis  for  the 
comprehensive  review  fif  10  CFR  73.55 
and  associatcnl  power  reactor  physical 
protection  requirements,  including  the 
exercise  requirement. 

These  performance  criteria  are  based 
on  (Misuring  that  a  plant  retains  the 
capability  to  shutdown  the  reactor 
safely  and  assure  long-term  heat 
removal  in  the  face  of  a  malevolent  ai:t 
bv  the  design  basis  threat  against  the 
facility.  The  staff  is  developing 
performance  criteria  and  requirements 
for  10  CFR  73, 55(a)  to  protect  the  plant 
against  a  malevolent  act  by  protecting 
critical  safety  functions,  with  an 
appropriate  margin  of  safety,  that 
include: 

( 1 )  reactivity  c:ontrol: 

(2)  reactor  coolant  makeup  for 
maintaining  reactor  and  spent  fuel  pool 
inventory; 

(3)  reactor  and  spent  fuel  pool  heat 
removal; 

(4)  containment  of  radioactive 
materials; 

(5)  process  monitoring  necessary  to 
perform  and  control  the  above 
func:tions;  and 

(6)  actions  necessary  to  support  the 
operation  of  the  equipment  used  for  safe 
shutdown. 

These  performance  criteria  would 
clarify  the  scope  of  radiological  sabotage 
against  which  a  licensee  is  expected  to 
protect.  In  10  CFR  73.55(b)  and 
succeeding  paragraphs,  specific 
performance  criteria  would  be  provided 
for  the  physical  security  organization 
and  response  elements.  As  described  in 
SECY-99-241,  new  paragraphs  of  10 
CFR  73.55  would  require  periodic  drills 
and  exercises  and  corrective  actions  for 


\ulnerabilities  identified  in  the 
exercises. 

The  above  performance  criteria 
represent  a  new  concept  in  formulating 
security  programs  and  aligning  security 
with  other  areas  of  regulation  involving 
plant  operations.  This  apprcjach  would 
provide  insights  on  how  the  remainder 
of  10  CFR  73.55  might  be  revised.  The 
staff  believes  that  it  is  important  to 
continue  to  have  stakeholder 
involvement  in  the  early  stages  ot 
development  of  performance  criteria. 

Dalt'ii  ,it  R(K  Ivvillt',  McirvlHiKi,  this  .tIIi  (Ihv 
of  Iiirif.  2000. 

For  the  Nui  iear  K('gulat(ir\'  Cnnimission, 
Annette  L.  V'ieHi-CcM)k, 

Sf'crcldn'  <>l  till-  ('itntnii'^sion 

Rulemaking  Issue— SECY-00-0063 

(Notation  Vote) 

Man  h  ').  2000 

For:  The  Commissioncis. 

From:  William  D.  Travers.  Executive 
Director  for  Operations. 

Subject:  Staff  Re-evaluation  of  Power 
Reactor  Physical  Protection  Regulations 
and  Position  on  a  Definition  of 
Radiological  Sabotage. 

Purpose:  To  obtain  Commission 
approval  of  the  staffs  (a)  approach  to  re- 
evaluation  of  the  power  reactor  physical 
protection  regulations,  and  (b) 
definition  of  radiological  sabotage  by 
providing  design  criteria  as  the  basis  for 
phvsical  protection  regulations. 

Background:  In  the  Staff 
Requirements  Memorandum  (SRM)  of 
November  22.  1999,  the  Commission 
approved  the  staffs  recommendation  in 
SECY-09-241  (Rulemaking  Plan, 
Physical  Security  Requirements  for 
Exercising  Power  Reactor  Licensees' 
Capability  to  Respond  to  Safeguards 
Contingency  Events,  October  5,  1999)  to 
begin  a  comprehensive  review  of  10 
CFR  73  55  and  associated  power  reactor 
physical  protection  regulations,  and 
directed  the  staff  to  provide  position 
papers  on:  (a)  the  attributes  of  the 
design  basis  threat,  and  (b)  the 
definition  of  radiological  sabotage.  The 
first  is  used  to  define  the  weapons  and 
equipment  used  by  the  design  basis 
threat  and  clarify  the  intent  of  the 
regulations  concerning  the  response 
strength  and  strategy  of  the  licensees' 
security  organizations.  The  purpose  of 
the  second  is  to  precisely  state  what 
sabotage-induced  event  sequences  the 
licensees  are  expected  to  protect  against. 
This  paper  addresses  the  second  request 
regarding  development  of  a  position 
paper  on  radiological  sabotage  at 
reactors. 

Contact:  Richard  Rosano,  NRR,  (301) 
415-2933. 

Discussion:  In  accordance  with  the 
Staff  Requirements  Memorandum  dated 
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November  22,  1999,  the  staif  began 
consideration  of  the  fundamental  issues 
that  would  guide  a  re-evaluation  of  the 
power  reactor  physical  protection 
requirements,  including  conducting 
several  public  meetings  with 
stakeholders  on  the  subject.  This 
process  highlighted  a  longstanding  issue 
with  the  implementation  of  10  CFR 
73.55  requirements  at  power  reactors. 
Specifically,  the  implementation  of 
these  requirements  assiuned  that 
compliance  with  the  prescriptive 
requirements  of  the  physicaQ  protection 
plans  written  in  accordance  with  10 
CFR  73.55(b)  through  (h)  would  provide 
the  high  assurance  required  by  10  CFR 
73.55(a).  In  fact,  results  of  force-on-force 
drills  conducted  pursuant  to  the 
Regulatory  Effectiveness  Review  (RER) 
program  and  the  Operational  Safeguards 
Response  Evaluation  (OSRE)  program 
cast  doubt  on  the  validity  of  this 
assumption,  due  in  part  to  the  way  the 
requirements  were  (a)  understood  by 
licensees  and  (b)  inspected  and  enforced 
by  NRC.  However,  overall  site  security 
and  the  security  organization's 
readiness  to  respond  to  an  adversary 
attack  were  tested  and  confirmed  during 
regional  inspection  activity  and  OSREs. 

The  staff  examined  approaches  and 
principles  used  in  existing  NRC 
regulations,  including  the  use  of  margin 
of  safety.  The  staff  also  integrated 
appropriate  results  of  previous  analyses, 
such  as  the  study  to  re-evaluate  the 
gmdelines  and  bases  used  to  determine 
vital  equipment  and  areas  to  be 
protected  in  nuclear  power  plants,  as 
documented  in  "Vital  Equipment/ Area 
Guidelines  Study:  Vital  Area  Committee 
Report,"  NUREG-1178. 

to  the  attachment  to  SECY-99-24 1 , 
the  staff  proposed  to  review  the 
definition  of  radiological  sabotage  and 
consider  ways  to  clarify  the  issue  in  a 
way  that  is  meaningful  for  the  protective 
strategy  and  enhances  the  process  of 
performance  evaluation.  Aiter 
considerable  discussion,  the  staff 
determined  that  a  definition  of 
radiological  sabotage  at  power  reactors 
in  the  new  rule  may  not  be  necessary  if 
the  regulation  could  delineate  more 
clearly  the  performance  criteria  to  be 
used  as  the  basis  for  the  new  physical 
protection  regulations.  A  series  of 
public  meetings  were  conducted, 
including  representatives  from  Nuclear 
Energy  Institute  (NEI),  Nuclear  Control 
Institute  (NCI),  and  media,  from  which 
the  staff  developed  a  set  of  physical 
protection  performance  criteria  in  terms 
of  public  protection  that  are  consistent 
with  criteria  used  in  other  areas  of 
nuclear  power  plant  regulation.  These 
performance  criteria  would  provide  the 
risk-informed  basis  for  the 


comprehensive  review  of  10  CFR  73.55 
and  associated  power  reactor  physical 
protection  requirements,  including  the 
exercise  requirement. 

These  performance  criteria  are  based 
on  ensuring  that  a  plant  retains  the 
capability  to  safely  shutdown  the 
reactor  and  assure  long-term  heat 
removal  in  the  face  of  a  malevolent  act 
by  the  design  basis  threat  against  the 
facility.  The  staff  is  developing 
performance  criteria  and  requirements 
for  10  CFR  73.55(a)  to  protect  the  plant 
against  a  malevolent  act  by  protecting 
critical  safety  functions,  including 
appropriate  margin  of  safety,  including: 

fl)  reactivity  control, 

(2)  reactor  coolant  makeup  for 
maintaining  reactor  and  spent  fuel  pool 
inventory, 

(3)  reactor  and  spent  fuel  pool  heat 
removal, 

(4)  containment  of  radioactive 
materials, 

(5)  process  monitoring  necessary  to 
perform  and  control  the  above 
functions,  and 

(6)  actions  necessary  to  support  the 
operation  of  the  equipment  used  for  safe 
shutdown. 

These  performance  criteria  would 
clarify  the  scope  of  radiological  sabotage 
which  licensees  are  expected  to  protect. 
10  CFR  73.55(b)  and  succeeding 
paragraphs  would  provide  specific 
performance  criteria  for  the  physical 
security  organization  and  response 
elements.  As  described  in  SECY-99- 
241,  a  new  sub-section  of  10  CFR  73.55 
would  require  periodic  drills  and 
exercises  and  corrective  actions  for 
vulnerabilities  identified  in  the 
exercises. 

The  above  performance  criteria 
represent  a  new  concept  in  formulating 
security  programs  and  align  security 
with  other  areas  of  regulation  involving 
plant  operations.  This  approach  would 
provide  insights  on  how  the  remainder 
of  10  CFR  73.55  might  be  revised.  The 
staff  believes  that  it  is  important  to 
continue  to  have  stakeholder 
involvement  in  the  early  stages  of 
development  of  performance  criteria. 

OSREs  have  been  conducted  since 
1992  to  test  Ucensees'  performance 
relative  to  the  requirements  in  10  CFR 
73.55(a).  The  last  OSRE  in  the  current 
cycle  is  scheduled  for  May  2000  and 
with  the  final  rule  not  expected  to  be 
published  for  three  years,  steps  have 
been  taken  by  the  staff  to  fill  the  gap 
between  May  2000  and  the  time  when 
the  new  rule  is  in  place.  In  the  short- 
term,  OSREs  will  continue.  Then, 
pending  NRC  endorsement,  an  industry 
proposal  for  a  Self-Assessment  Program 
will  be  used  on  a  trial  basis,  with  NRC 
oversight,  to  pilot  the  performance 


criteria  envisioned  in  the  revised 
physical  protection  regulations. 

Coordination:  The  Office  of  the 
General  Coiuisel  has  reviewed  this 
paper  and  has  no  legal  objection  to  its 
content.  The  FTE  and  resource  issues 
involved  in  this  paper  are  already 
budgeted. 

Recommendations:  That  the 
Commission:  Approve  (a)  the  staffs 
approach  to  re-evaluation  of  the  power 
reactor  physical  protection  regulations, 
and  (b)  the  definition  of  radiological 
sabotage  by  providing  design  criteria  as 
the  basis  for  physical  protection 
regulations. 

Note  that:  Upon  the  Commission's 
approval,  the  staff  v>rill  (a)  continue  with 
this  work  to  implement  this  approach  in 
the  new  security  regulations;  (b)  test 
these  concepts  in  the  industry  Self- 
Assessment  Program,  as  appropriate; 
and  (c)  publish  this  paper  in  the  Federal 
Register  for  public  comment,  seeking 
comment  on  the  approach  described 
above  for  revising  10  CFR  73.55(a). 

Williun  D.  Travers, 

Executive  Director  for  Operations. 

[FR  Doc.  00-14685  Filed  6-8-00;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  64 

[CC  Doclwt  No.  94-129;  OA  00-1220] 

Common  Carrier  Bureau  Extwida 
Pleading  Cycle  on  Proposal  to  Require 
Resellera  to  Obtain  Carrier 
Identification  Codes 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Reopening  of  comment  period. 

SUMMARY:  This  dociunent  extends  the 
comments  and  reply  comments  due 
dates  of  a  dociunent  published  at  65  FR 
33281  (May  23,  2000).  The  Conunon 
Carrier  Bureau  published  a  document 
soliciting  comments  on  proposals  in  this 
proceeding  to  require  resellers  to  obtain 
their  own  carrier  identification  codes. 
DATES:  Submit  comments  on  or  before 
June  13,  2000  and  reply  conunents  on  or 
before  June  20,  2000. 

ADDRESSES:  See  65  FR  33281  (May  23, 
2000)  for  where  and  how  to  file 
comments. 

FOR  FURTWR  INFORMATION  CONTACT: 

William  J.  Scher  or  Dana  Walton- 
Bradford  (202)  418-7400  TTY:  (202) 
418-0484. 

SUPPLEMENTARY  INFORMATK)N:  In  a  recent 
Public  Notice,  65  FR  33281  (May  23, 
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2000).  the  Common  Carrier  Bureau 
dsked  for  supplemental  filings  on  a 
proposal  in  this  proctHKling  to  require 
resellers  to  obtain  their  own  carrier 
identification  ccxles,  establishing 
comment  and  reply  comment  dates  of 
lune  6  and  [uno  1  J.  2000.  respectively 
See  Common  darner  Bureau  Asks 
Parties  to  Refresh  Record  and  Seeks 
Additional  Comment  on  Proposal  to 
Require  Resellers  to  Obtain  Carrier 
Identification  Codes.  Public  Notice.  DA 
00-1093,  released  May  17.  2000  On 
May  30,  2000.  the  Association  of 
Communications  Enterprises  (ASCENT), 
formerly  the  Telecomjnunications 
Resellers  Association,  requested  that  the 
comment  periods  be  extended  by  30 
days,  to  July  6  and  July  13,  2000. 
respectively.  ASCENT  contends,  among 
other  things,  that  it  is  working  with  its 
members  to  compile  data  responsive  to 
the  Public  Notice,  but  that  the  time 
allotted  "has  unfortunately  proven 
inadequate!.)"  ASCENT  Request  for 
Extension  of  Time  at  3. 

Based  on  consideration  of  ASCENT's 
filing,  we  conclude  that  a  one-week 
extension  f)f  time  is  warranted. 
Therefore,  we  shall  extend  the 
respective  comment  and  reply  comment 
dates  to  |une  13  and  June  20,  2000.  This 
extension  will  provide  interested  parties 
with  more  than  three  weeks  from  the 
date  of  release  of  the  Public  Notice  in 
which  to  prepare  their  supplemental 
filings,  a  period  that  we  believe  should 
be  sufficient  to  prepare  the  rtiquested 
information 

For  the  foregoing  reasons,  pursuant  to 
47  (;FR  1 .46  of  the  Commission's  rules, 
the  (Common  Carrier  Bureau  hereby 
extends  the  comment  and  replv 
comment  dates  in  this  matter  to  )une  13 
dnd  [une  20,  2000,  respw;tivelv 

lJ.iit'(l  luiif  i  unm 
K.  Michele  Wallers, 

AssiMiute  DiviSKin  Chief,  .\ri  ninttnin  t'ulii  v 

Dnisutn 

IKK  l)o(     oo-U'il'l  (■cl>-<l  t>-rt-(H).  H-i)  dllll 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  No.  00-1 143;  MM  Oockat  No.  99-133; 
RM-9523] 

Radio  Broadcasting  Sarvlces; 
Evargraan,  MT 

AGENCY:  Foderdl  C(iinnuinu:atioiis 

Commission 

ACTION:  Proposed  rule,  denial. 


Mountain  West  Broadcasting  requesting 
the  allotment  of  Chaiuiel  230A  at 
Evergreen,  Montana.  See  64  PR  24996. 
Mav  10.  1999.  Based  on  the  information 
submitted  by  Mountain  West 
Broadcasting,  we  believe  it  has  failed  to 
establish  that  Evergreen  qualifies  as  a 
community  for  allotment  purposes  and 
therefore  it  would  not  serve  the  public 
interest  to  allot  a  channel  to  Evergreen. 
With  this  action,  this  proceeding  is 
terminated. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathleen  Scheuerle.  Mass  Media 
Bureau.  (202)418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  99-133, 
adopted  May  17,  2000,  and  released 
May  26,  2000.  The  hill  text  of  this 
Conunission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  Commission's 
Reference  Center,  445  Twelfth  Street. 
SW..  Washington,  DC.  The  complete 
text  of  this  decision  may  also  be 
purchased  from  the  Commission's  copy 
contractors.  International  Transcription 
.Services.  Inc.,  1231  20th  Street,  NW.. 
Washington.  DC.  20036.  (202)  857-3800. 
facsimile  (202)  857-3805. 

Federal  (".ommunications  Commission. 
)ohn  A.  Karousos, 

t'.hwf.  Ailtx-ations  Branch.  Policy  and  Rules 

Divfiinn.  .Vfa.s.";  Media  Biirpau. 

IKK  !)()(    W)-14.i41  Filed  6-»-00;  8.45  am] 

MLUNO  COOe  871 2-01 -U 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  00-1 142;  MM  Docket  No.  00-92;  RM- 
9857] 

Radio  Broadcaating  Sarvicas;  Dos 
Palos  and  LIvlngaton,  CA 

AGENCY:  Fttderal  Communications 
Commission 


ACTION:  Proposed  rule. 


SUMMARY:  This  d(K.ument  denies  a 
petition  for  rule  making  filed  by 


SUMMARY:  This  document  requests 
comments  on  a  petition  for  rule  making 
filed  on  behalf  of  All  American 
Broadcasting.  Inc.,  licensee  of  FM 
Station  KNTO,  Channel  240A. 
Livingston.  California,  requesting  the 
reallotment  of  Channel  240A  to  Dos 
Palos.  (California,  as  that  locality's  first 
Ux.dl  aural  transmission  service,  and 
modification  of  its  authorization 
accordingly  Coordinates  used  for 
(Channel  240A  at  Dos  Palos.  California, 
are  37-04-03  NL  and  120-44-52  WL. 


DATES:  Comments  must  be  filed  on  or 
before  July  17.  2000,  and  reply 
comments  on  or  before  August  1.  2000. 

ADDRESSES:  Secretary',  Federal 
Communications  Conunission. 
Washington,  DC  20554.  In  addition  to 
filing  comments  with  the  FCC. 
interested  parties  should  serve  the 
petitioner's  counsel,  as  follows:  Dan  J. 
Alpert,  Esq.,  The  Law  Office  of  Dan  J. 
Alpert.  2120  N.  21st  Rd.,  Arlington.  VA 
22201. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  Joyner,  Mass  Media  Biu^au,  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
00-92.  adopted  May  17.  2000,  and 
released  May  26,  2000.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC's 
Reference  Information  Center  (Room 
CY-A257),  445  Tweliyi  Street,  SW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  piux:hased 
from  the  Commission's  copy  contractor. 
International  Transcription  Service. 
Inc..  1231  20th  Street,  NW., 
Washington.  DC  20036.  (202)  857-3800. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  See  47 
CFR  1.415  and  1.420. 

Kfd(?ral  Communii  alions  Cnmmission 

John  A.  Karousos, 

Chipf.  Allocations  Branch.  Policy  and  Rules 

Divi\ion.  Mass  Media  Bureau 

IKKIVk    00-14607  Filed  b-S-00:  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wlldllfa  Sarvica 

50  CFR  Part  80 
RIN  1018-AD83 

Faderal  Aid  In  Sport  Fish  Restoration 
Program;  Participation  by  the  DIatrlct 
of  Columbia  and  U.S.  insular 
Tarrttorias  and  Commonwealths 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Proposed  rule. 

SUMMARY:  We  propose  to  conform  our 
regulations  for  the  Federal  Aid  in  Sport 
Fish  Restoration  Program  to  a  recently 
enacted  law  by  letting  the  States  spend 
up  to  15  percent  (not  just  10  percent)  of 
their  Federal  Aid  funds  on  aquatic 
education  and  outreach  and 
communications.  We  also  propose  to  let 
the  Commonwealth  of  Puerto  Rico,  the 
District  of  Columbia,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  Guam,  the  Virgin  Islands,  and 
American  Samoa  spend  more  for  these 
purposes,  with  the  approval  of  the 
appropriate  Fish  and  Wildlife  Service 
Regional  Director.  While  making  these 
changes  in  this  section  of  our 
regulations,  we  also  propose  to  rewrite 
that  entire  section  to  put  it  in  plain 
lauguage,  without  making  substantive 
change. 

We  also  propose  a  new  section  to 
define  existing  requirements  for  the 
collection  of  informatoin  required  by 
the  Paperwork  Reduction  Act  and  the 
Office  of  Management  and  Budget's 
implementing  regulation.  This  section  is 
also  presented  in  plain  language  format. 
Comments  are  welcome  on  both 
sections. 

DATES:  Conunents  must  be  received  by 

August  8.  2000. 

ADDRESSES:  Conunents  may  be 

addressed  to  the  Chief,  Division  of 

Federal  Aid,  U.S.  Fish  and  Wildlife 

Service,  Arlington  Square  140,  4401 

North  Fairfax  Drive,  Arlington,  Virginia 

22203. 

FOR  FURTHER  INFORMATION  CONTACT:  Jack 

Hicks,  Division  of  Federal  Aid,  U.S. 

Fish  and  Wildlife  Service.  Telephone: 

(703)  358-1851. 

SUPPLEMENTARY  INFORMATION: 

Background 

Through  the  Federal  Aid  in  Sport  Fish 
Restoration  Program,  the  U.S.  Fish  and 
Wildlife  Service  (Service)  disbiu-ses 
funds  to  States  (including  the  District  of 
Columbia  and  the  U.S.  insular  territories 
and  Commonwealths)  to  restore  and 
manage  the  Nation's  fishery  resources. 


The  States  use  the  funds  to  fund 
fisheries  research,  surveys,  and 
management;  purchase  and  restore 
habitat;  operate  hatcheries;  build  boat 
access;  and  provide  aquatic  education 
and  outreach  and  communications 
programs. 

Tne  program  is  authorized  by  the 
Federal  Aid  in  Sport  Fish  Restoration 
Act  (Act),  16  U.S.C.  777  et  seq.,  enacted 
in  1950,  and  carried  out  by  regulations 
in  50  CFR  part  80,  "Administrative 
Requirements,  Federal  Aid  in  Fish  and 
Federal  Aid  in  Wildlife  Restoration 
Acts."  Fimds  for  the  program  are 
derived  from  excise  and  import  taxes  on 
fishing  tackle  and  motorboat  fuel.  The 
manufacturer  or  importer  collects  the 
tax  and  pays  it  to  the  U.S.  Department 
of  the  Treasury,  who  transfers  the 
money  to  the  Service  for  distribution  to 
the  States. 

Congress  has  amended  the  Act  several 
times,  most  recently  via  the 
Transportation  Equity  Act  for  the  21st 
Centiuy  (Pub.  L.  105-178),  passed  in 
1998.  Among  other  things,  that  law, 
commonly  referred  to  as  TEA-21, 
increased,  from  10  to  15  percent,  the 
maximum  allowable  expenditure  of 
Sport  Fish  Restoration  apportioned 
dollars  for  aquatic  education,  which 
now  also  applies  to  related  outreach  and 
communications  projects.  Section 
777g(c)  of  the  Act  states,  "(E)ach  State 
may  use  not  to  exceed  15  percent  of  the 
funds  apportioned  to  it  under  Section 
777c  of  this  title  to  pay  up  to  75  percent 
of  the  costs  of  an  aquatic  resource 
education  and  outreach  and 
communications  program  for  the 
purpose  of  increasing  public 
understanding  of  the  Nation's  water 
resources  and  associated  aquatic  life 
forms." 

To  carry  out  TEA— 21,  we  are 
proposing  changes  to  50  CFR  part  80. 
Specifically,  we  are  proposing  to  amend 
part  80  by  revising  §  80.15  and  by 
adding  a  new  §  80.27  pertaining  to 
information  collection  requirements. 
Currently,  50  CFR  80.15(e)  states,  "(N)ot 
more  than  10  per  centum  of  the  annual 
amount  apportioned  to  each  State  under 
provisions  of  the  Federal  Aid  in  Sport 
Fish  Restoration  Act  may  be  obligated 
on  projects  for  aquatic  education."  In 
accordance  with  TEA-21,  we  propose  to 
amend  part  80  to  raise  the  amoimt  that 
States  may  expend  for  aquatic  education 
and  outreach  and  communications  to  15 
percent.  However,  we  also  propose  to 
allow  the  Commonwealth  of  Puerto 
Rico,  the  District  of  Columbia,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  Guam,  the  Virgin  Islands,  and 
American  Samoa  to  spend  a  higher 
portion  of  their  funds  for  this  piupose, 
as  described  below.  We  further  propose 


to  convert  the  existing  language  in 
§  80.15  to  plain  language. 

As  proposed,  the  Commonwealth  of 
Puerto  Rico,  the  District  of  Columbia, 
the  Commonwealth  of  the  Northern 
Mariana  Islands,  Guam,  the  Virgin 
Islands,  and  American  Samoa  would  not 
be  subject  to  the  statutory  cap  of  15 
percent  for  aquatic  education  and 
outreach  and  communications 
expenditures;  that  cap  would  apply  only 
to  the  actual  States.  Section  777k  of  the 
Act  states  in  part  that  "(T)he  secretary 
of  the  Interior  is  authorized  to  cooperate 
with  the  Secretary  of  Agriculture  of 
Puerto  Rico,  the  Mayor  of  the  District  of 
Columbia,  the  Ciovemor  of  Guam,  the 
(jovemor  of  American  Samoa,  the 
(^vemor  of  the  (Dommonwealth  of  the 
Northern  Mariana  Islands,  and  the 
Ckivemor  of  the  Virgin  Islands,  in  the 
conduct  of  fish  restoration  and 
management  projects,  as  defined  in 
Section  777a  of  this  title,  upon  such 
terms  and  conditions  as  he  shall  deem 
fair,  just,  and  equitable*   *   *"  Under 
this  authority,  we  propose  to  let  these 
jurisdictions  spend  a  higher  share  of 
their  program  funds  on  aquatic 
education  and  outreach  and 
communications,  on  the  grounds  that 
doing  so  is  fair.  just,  and  equitable 
because  of  the  unique  characteristics 
that  set  them  apart  from  the  States. 

The  District  of  Columbia  has  a  ver\' 
small  land  base  in  District  owTiership 
(most  of  the  riverfront  land  is  owned  by 
the  National  Park  Service),  limited 
aquatic  resources  (portions  of  two  rivers 
and  assorted  small  ponds  and  streams), 
and  a  very  high  urban  population.  The 
District  commits  a  steady  amount  of 
funding  for  fisheries  research  and 
survey  work  in  those  portions  of  the  two 
rivers  that  flow  through  its  boundaries 
and  for  maintenance  of  its  boating 
access  facilities.  Because  of  the  land 
owrnership  situation,  however,  limited 
opportimities  exist  for  the  District  to 
acquire  land  or  to  build  additional  boat 
access  faciUties,  hatcheries,  or  fishing 
piers.  In  1987  the  District  began  an 
aquatic  education  program  that  has 
grown  steadily  and  provides  diverse, 
high-quality  education  programs  for 
D.C.  students  and  other  citizens.  The 
District's  urban  population  creates  the 
opportunity  and  need  for  developing 
innovative  education  strategies.  While 
the  demand  for  aquatic  education 
remains  high,  the  District's  program 
cannot  provide  all  the  services 
requested  because,  under  the  current 
rules,  the  agency  is  limited  to  10  percent 
of  the  total  apportionment  to  spend  on 
aquatic  education  programs. 

The  Commonwealth  of  Puerto  Rico, 
the  Commonwealth  of  the  Northern 
Mariana  Islands,  Guam,  the  Virgin 
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Islands,  and  .\mericdn  Samna,  although 
located  over  larj^e  geographual  an-as. 
have  limited  land  mass  Tht^s*'  islands 
are  mostly  small,  separate  land  masses. 
creating  special  educational  needs  on  an 
island-by-island  basis  I  'iilike  the  U.S. 
mainland,  which  has  reservoirs  and 
lakes,  the  islands  have  an  array  of 
riverine,  estuarine,  and  f oastal  habitats 
in  very  close  proximity  I.sland  atiuatic 
ecosystems  are  less  resilient  than  their 
continental  counterparts  Thus, 
education  on  the  conservation  of  aquatic 
resources  on  these  islands  becomes 
more  critical 

Despite  these  unique  characteristics, 
our  current  regulations  in  50  (IFR  part 
80  impose  the  same  limitation  on  the 
education,  outreach  and 
communications  funding  of  the 
Commonwealth  of  Puerto  Rico,  the 
District  of  Columbia,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  Guam,  the  Virgin  Islands,  and 
American  Samoa  as  they  do  on  all  the 
States.  For  the  reasons  just  described, 
we  believe  the  District  of  Columbia  and 
the  US  insular  territories  and 
commonwealths  should  be  allowed 
discretion  in  determining  the  funding 
needed  for  aquatic  education  and 
outreach  and  communications  However 
we  are  proposing  to  authorize  Service 
Regional  Directors  to  make  final 
determinations  regarding  spending  for 
this  purpose.  With  this  proposed  rule 
change,  the  Commonwealth  of  Puerto 
Rico,  the  District  of  Columbia,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  Guam,  the  Virgin  Islands,  and 
American  Samoa  will  gain  the  flexibility 
to  spend  more  on  aquatic  education  and 
outreach  and  communications 
programs,  if  given  approval  to  do  so  by 
the  appropriate  Service  Regional 
Director. 

Raquired  Datarminatioiu 

We  have  examined  this  action  under 
the  Paperwork  Reduction  Act  (PRA)  of 
1995  and  found  it  to  contain  no  new  or 
revised  information  collection 
requirements.  However  a  new  section, 
50  CFR  80.27.  is  added  to  hjlfill  the 
public  notice  requirements  of  the  PRA 
for  existing  approved  information 
collection  requirements  contained  in 
part  80 

This  document  was  not  subject  to 
review  by  the  Office  of  Management  and 
Budget  under  Executive  Order  12866, 
Regulatory  Planning  and  Review  It  is 
not  a  significant  regulatorv  action 

This  rule  will  not  have  an  annual 
economic  effect  of  $100  million  nr 
adversely  affect  an  economic  sector, 
productivity,  jobs,  the  environment,  or 
other  units  of  government  A  cost 
benefit  and  economic  analysis  is  not 


required  because  of  the  low  dollar 
amount  of  this  proposed  rule  change 
This  change  would  simply  redistribute 
existing  money  The  Distric:t  of 
(Columbia,  the  (iommonwealth  of  the 
Northern  Mariana  Islands,  Guam,  the 
Virgin  Islands,  and  American  Samoa 
(but  not  Puerto  Rico)  each  receive  an 
annual  apportionment  of  one-third  of 
one  percent  of  the  Sport  Fish 
Restoration  account  Over  the  last  10 
vears,  this  amount  has  ranged  from 
about  $580,000  to  $910,000.  with  an 
average  of  approximately  $720,000  per 
year  In  2000.  the  apportionment  was 
$803,128,  which  permitted  them  to  each 
spend  $120,469  (15  percent)  for  aquatic 
education  and  outreach  and 
cfimmunications  Puerto  Rico,  which 
receives  1  percent,  has  a  10-vear  average 
of  $2,164,533,  with  a  2000 
apportionment  of  $2,409,383,  and 
currently  has  an  aquatic  education  and 
outreach  and  communications  spending 
limit  of  $361 ,407.  The  dollar  amounts  of 
this  proposed  rule  will  not  have  a  major 
effect  on  the  affected  economies,  since 
the  money  would  have  been  obligated 
under  programs  other  than  aquatic 
education  and  outreach  and 
communications  without  this  change. 

This  rule  will  not  create 
inconsistencies  with  other  agencies' 
aciions  or  materially  affect  entitlements, 
grants,  user  fees,  loan  programs,  or  the 
rights  and  obligations  of  their  recipients. 
This  rule  increases  the  allowable 
spending  levels  of  Sport  Fish 
Restoration  dollars  for  aquatic  education 
and  outreach  and  communications,  not 
the  total  apportionment  for  the 
recipients. 

This  rule  will  not  raise  novel  legal  or 
policy  issues.  The  15-percent  limit 
applying  to  States  was  done  through 
congressional  action.  The  requested 
raised  spending  authority  for  the 
District  of  Columbia  and  the  US. 
insular  territories  and  commonwealths 
simply  recognizes  the  different 
situations  that  these  recipients  have 
concerning  opportunities  for  aquatic 
education  and  outreach  and 
communications  projects.  The  Act 
authorizes  cooperation  with  the 
Commonwealth  of  Puerto  Rico,  the 
District  of  Columbia,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  Guam,  the  Virgin  Islands,  and 
.American  Samoa  If  not  obligated,  the 
money  reverts  after  2  years  to  the 
Service 

We  are  soliciting  comments  on  the 
readability  of  this  proposed  rule  change 
and  conformance  with  "plain  language" 
guidelines  Please  send  comments  to 
(ihief  Division  of  Federal  Aid.  U.S.  Fish 
and  Wildlife  Service,  4401  North 
Fairfax,  Suite  140,  Arlington,  VA  22030. 


Our  practice  is  to  make  comments, 
including  names  and  home  addresses  of 
respondents,  available  for  public  review 
during  regular  business  hours. 
Individual  respondents  may  request  that 
we  withhold  their  home  address  from 
the  rulemaking  record,  which  we  will 
honor  to  the  extent  allowable  by  law. 
There  also  may  be  circumstances  in 
which  we  would  withhold  from  the 
rulemaking  record  a  respondent's 
identity,  as  allowable  by  law.  If  you 
wish  us  to  withhold  your  name  and/or 
address,  you  must  state  this 
prominently  at  the  beginning  of  your 
comment.  However,  we  will  not 
consider  anonymous  comments.  We 
will  make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifyng  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
forjpublic  inspection  in  their  entirety. 

Tne  Department  of  the  Interior 
certifies  that  this  proposed  rule  will  not 
have  a  significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  of 
1980  (5  U.S.C.  et  seq).  This  action 
affects,  by  giving  them  more  flexibility, 
the  Commonwealth  of  Puerto  Rico,  the 
District  of  Columbia,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  Guam,  the  Virgin  Islands,  and 
American  Samoa.  These  governmental 
entities  govern  populations  of  more  than 
50,000,  and,  therefore,  they  are  not 
small  entities  as  defined  in  5  U.S.C.  601, 
The  proposed  change  simply  allows  for 
the  redistribution  of  existing  funds. 

In  the  District  of  Columbia,  two 
constraints  on  the  use  of  Sport  Fish 
Restoration  funds  are  (1)  fisheries  and 
water  resources  are  limited  to  about  30 
miles  of  river  and  a  few  impoundments 
and  wetland  areas  and  (2)  most  of  the 
undeveloped  shoreline  in  the  District, 
which  would  be  used  to  develop  boat 
access  sites,  is  owned  by  the  National 
Park  Service.  The  District's  population 
of  650,000  people  offers  both  a  need  emd 
an  opportunity  for  education.  A  greater 
public  benefit  can  be  achieved  by 
allowing  spending  above  the  cap  for  the 
District  of  Columbia.  The  District  would 
expand  and  improve  the  work  outlined 
in  its  current  5-year  plan,  including 
building  an  addition  to  the  heavily  used 
Aquatic  Education  Center  to  include 
classrooms  and  a  wet  lab  for  both 
fisheries  research  and  educational 
demonstrations  and  expanding  the 
summer  youth  program  and  in-school 
program  to  reach  a  greater  percentage  of 
constituents. 

The  Commonwealth  of  Puerto  Rico, 
the  Commonwealth  of  the  Northern 
Mariana  islands,  Guam,  the  Virgin 
Islands,  and  American  Samoa  are  very 


diverse  in  culture  and  language,  creating 
a  need  for  multiple  approaches  to 
similar  conservation  issues.  Letting  the 
Regional  Directors  approve  spending 
above  15  percent  will  allow  more 
flexibility  to  use  education  and  outreach 
and  commimications  to  help  prevent 
and  solve  fisheries  and  aquatic  resource 
problems. 

Additional  funding  for  aquatic 
education  and  outreach  and 
communications  will  benefit  local 
residents  without  appreciable  losses  in 
management  capability.  No  discernible 
effects  on  product  prices  or  other 
economic  effects  are  associated  with 
this  rule. 

We  have  determined  and  certify 
pursuant  to  the  Unfunded  Mandates 
Reform  Act  (2  U.S.C.  1502  et  seq.)  that 
this  rulemaking  will  not  impose  a  cost 
of  $100  million  or  more  in  any  given 
year  on  local.  State,  or  territorial 
govenunents  or  private  entities. 

This  rule  is  not  a  major  rule  under  5 
U.S.C.  804(2),  the  Small  Business 
Regulatory  Enforcement  Fairness  Act. 
This  rule  does  not  have  an  annual  effect 
on  the  economy  of  $100  million  or 
more:  will  not  cause  a  major  increase  in 
costs  or  prices  for  consumers, 
individual  industries.  Federal,  State, 
territorial,  or  local  government  agencies, 
or  geographic  regions;  and  does  not 
have  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability 
of  U.S. -based  enterprises  to  compete 
with  foreign-based  enterprises.  This  rule 
change  would  allow  redirection  of 
certain  monies  within  a  total 
apportionment;  no  added  or  reduced 
total  funding  is  involved  in  this  change. 

We  have  determined  that  these 
proposed  regulations  meet  the 
applicable  standards  provided  in 
sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform. 

In  accordance  with  Executive  Order 
13132,  the  rule  does  not  have  significant 
Federalism  effects.  A  Federalism 
assessment  is  not  required.  This  rule 
gives  the  recipients  (the  District  of 
Columbia,  the  Commonwealth  of  Puerto 
Rico,  the  commonwealth  of  the  northern 
Mariana  Islands,  Guam,  the  Virgin 
Islands,  and  American  Samoa)  more 
self-determination  by  allowing  them 
more  flexibility  in  their  spending 
decisions. 

List  of  Subjects  in  50  CFR  Part  80 

Fish,  Grant  programs.  Natural 
resources.  Reporting  and  recordkeeping 
requirements,  Wildlife. 

Accordingly,  we  propose  to  amend 
part  80  of  title  50  of  the  Code  of  Federal 
Regulations  as  follows: 


PART  80— [AMENDED] 

1 .  The  authority  citation  for  part  80 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  777i;  16  U.S.C.  669i; 
18  U.S.C.  701. 

2.  Section  80.15,  is  revised  to  read  as 
follows: 

§80.15    Allowabto  costs. 

(a)  What  are  allowable  costs? 
Allowable  costs  are  costs  that  are 
necessary  and  reasonable  for 
accomplishment  of  approved  project 
purposes  and  are  in  accordance  with  the 
cost  principles  of  OMB  Circular  A-67. 

(b)  What  is  required  to  determine  the 
allowability  of  costs?  All  costs  must  be 
supported  by  source  documents  or  other 
records  as  necessary  to  substantiate  the 
application  of  funds.  Such 
documentation  and  records  are  subject 
to  review  by  the  U.S.  Fish  and  Wildlife 
Service  and,  if  necessary,  the  Secretary 
to  determine  the  allowability  of  costs. 

(c)  Are  costs  allowable  if  they  are 
incurred  prior  to  the  date  of  the  grant 
agreement?  Costs  incurred  prior  to  the 
effective  date  of  the  grant  agreement  are 
allowable  only  when  specifically 
provided  for  in  the  grant  agreement, 

(d)  How  are  costs  allocated  in 
multipurpose  projects  or  facilities? 
Projects  or  facilities  designed  to  include 
purposes  other  than  those  eligible  under 
either  the  Sport  Fish  Restoration  or 
Wildlife  Restoration  Acts  must  provide 
for  the  allocation  of  costs  among  the 
various  purposes.  The  method  used  to 
allocate  costs  must  produce  an  equitable 
distribution  of  costs  based  on  the 
relative  uses  or  benefits  provided. 

(e)  What  is  the  limit  on  administrative 
costs  for  State  central  services? 
Administrative  costs  in  the  form  of 
overhead  or  indirect  costs  for  State 
central  services  outside  of  the  State  fish 
and  wildlife  agency  must  be  in  accord 
with  an  approved  cost  allocation  plan 
and  cannot  exceed  in  any  1  fiscal  year 

3  per  centum  of  the  aimual 
apportionment  to  that  State.  Each  State 
has  a  State  Wide  Cost  Allocation  Plan 
that  describes  approved  allocations  of 
indirect  costs  to  agencies  and  programs 
within  the  State. 

(f)  How  much  money  may  be 
obligated  for  aquatic  education  and 
outreach  and  communications? 

(1)  Each  of  the  50  States  may  spend 
no  more  than  1 5  percent  of  the  annual 
amount  apportioned  to  it  under 
provisions  of  the  Federal  Aid  in  Sport 
Fish  Restoration  Act  for  an  aquatic 
education  and  outreach  and 
communications  program  for  the 
purpose  of  increasing  public 
understanding  of  the  Nation's  water 


resources  and  associated  aquatic  life 
forms. 

(2)  The  Commonwealth  of  Puerto 
Rico,  the  District  of  Columbia,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  Guam,  the  Virgin  Islands,  and 
American  Samoa  are  not  limited  to  the 
15-percent  cap  imposed  on  the  50 
States.  Each  of  these  entities  may  spend 
more  for  these  purposes  with  the 
approval  of  the  appropriate  Regional 
Director. 

3,  A  new  §  80.27  is  added  to  read  as 
follows: 

§  80.27    What  are  the  information  collection 
requirements  in  ttiis  part? 

(a)  Information  gathering 
requirements  include  filling  out  forms 
to  apply  for  certaun  benefits  offered  by 
the  Federal  Government,  Information 
gathered  under  this  part  is  authorized 
under  the  Federal  Aid  in  Sport  Fish 
Restoration  Act  (16  U.S.C.  777-7771) 
and  the  Federal  Aid  in  Wildlife 
Restoration  Act  (16  U.S.C.  669-669i). 
The  Service  may  not  conduct  or 
sponsor,  and  you  are  not  required  to 
respond  to.  a  collection  of  information 
unless  the  request  displays  a  currently 
valid  OMB  control  number.  Our 
requests  for  information  will  be  used  to 
apportion  funds  and  to  review  and  make 
decisions  on  grant  applications  and 
reimbursement  payment  requests 
submitted  to  the  Federal  Aid  Program. 

(b)  OMB  Circulars  A-110  and  A-102 
require  the  use  of  several  Standard 
Forms:  SF^24.  SF^24A  and  SF-424B, 
SF-269A  and  SF-269B.  SF-270.  SF-271 
and  SF-272.  Combined,  as  many  as 
12.000  of  these  forms  are  used  annually 
by  grant  applicants.  The  individual 
burden  is  approximately  1  hour  to 
compile  information  and  complete  each 
form;  the  total  burden  is  approximately 
12,000  hours  (approximately  3.500 
grants  are  awarded/renewed  each  year, 
but  not  all  forms  are  used  for  all  grants). 
These  forms  are  needed  to  document 
grant  applications  and  requests  for 
reimbursement. 

(c)  Part  1  Certification  (form  3-1 54 A) 
and  Part  2  Summary  of  Hunting  and 
Sport  Fishing  License  Issued  (form  3- 
154B)  (OMB  Approval  1018-0007) 
require  approximately  V2  hour  from 
each  of  56  respondent  States  and 
territories  for  a  total  burden  of  28  hours. 
The  information  is  routinely  collected 
by  the  States  and  territories  and  easily 
transferred  to  these  forms  and  certified. 
This  information  is  used  in  a  statutory- 
formula  to  apportion  funds  among  the 
grant  recipients. 

(d)  The  Grant  Agreement.  3-1552.  and 
Amendment  to  Grant  Agreement,  3- 
1591  (OMB  Approval  1018-0049) 
require  approximately  1  hour  to  gather 
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relevant  information,  rnview,  type,  and 
sign  This  inforinatnui  is  (  oinpiitnl  in 
fht>  normal  ag»'n<:v  pliiiining  priH:t!ss«'.s 
and  transf»'rn>(l  to  thcsir  forms 
Recipients  nationvviiit-  (.ompN'tc 
approximately  l.-SOd  IJrant  AgrofMiient 
forms  and  l./.^O  Amendment  to  (Jraiit 
Agreement  forms  during  an\  lisi.a!  year 
for  a  total  burden  of  ,'>.250  hours  This 
inffirmation  is  used  to  document 
financial  awards  made  to  grant 
recipients  and  amendments  to  these 
awards. 

(e)  The  public:  is  invited  to  submit 
comments  on  the  a(  curacy  of  the 
estimated  average  burdt>n  hours  needed 
for  completing  Part  I — Certification.  Part 
II — Suinmarv  of  Hunting  and  Sport 
Fishing  Licen.se  Issued,  (irant 
Agreement,  and  Amendment  to  CIrant 
Agre»;ment  forms  and  to  suggest  ways  in 
which  the  burden  may  be  reduced 
Comments  may  be  submitted  to  U  S 
Fish  and  Wildlife  Service,  Information 
Collecrtion  C'learance  Officer.  4401  North 
Fairfax  Drive.  Suite  222.  Arlington,  VA 
22203 

[Mifii  M.i\  1 1.  ,;()(M) 
Donald  ).  Barry. 

Assistant  Scin'tarv  for  Fish  uiul  Wilillilr  uml 
Parks 
]\K  l)u(    ()0-l4,=iHh  l-il«(l  «i-«-00:  8;45  am) 

BILLING  COOC  4310-SS-M 


DEPARTMENT  OF  COMMERCE 

National  Ocaanic  and  Atmoapharic 
Admlnlatration 

50  CFR  Part  622 

(Docket  No.  000511132-0132-01;  1.0. 
0424001] 

RIN  0648-AM04 

Flahaiias  of  tha  Caribbean,  Gulf  of 
Mexico,  and  South  Atlantic;  Reef  Fish 
Fishery  of  the  Gulf  of  Mexico;  Red 
Snapper  Management  Measures 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

AtmospherK.  Administration  (NOAA), 

Ciommerce. 

ACTION:  Proposed  rule,  request  for 

comments 

SUMMARY:  NMFS  propose.s  regulations  to 
implement  provisions  of  a  regulatory' 
amendment  prepared  by  the  (iulf  of 
Mexico  Fishery  Management  Council 
(Council)  in  at;t:ordaii(:e  with  framework 
procedures  for  ad)usting  management 
measures  of  the  Fishery  Management 
Plan  for  the  Reef  Fish  Resources  of  the 
Culf  of  Mexico  (P'MP)  These  proposed 
regulations  would  modify  the 
recreational  and  <  ommercial  red 


snapper  fishing  seasons;  allocate  two- 
thirds  (if  the  1  ommert  ial  red  snapper 
(jiiofa  for  the  spring  fishing  season,  with 
the  remainder  available  for  the  fall 
fishing  season;  increase  the  recreational 
minimum  size  limit  for  red  snapper;  and 
reinstate  a  4-fish  r»'c:reational  red 
snapper  bag  limit  for  captain  and  c:rew 
of  for-hire  vessels  (charter  vessels  and 
headboats)  The  intended  efft»ct  of  these 
proposed  regulations  is  to  maximize  the 
economic  benefits  from  the  red  snapper 
resource  within  the  constraints  of  the 
stock  rebuilding  program  for  this 
overfished  resource 

DATES:  Comments  must  be  received  no 
later  than  4:30  p.m..  eastern  standard 
time,  on  [uly  10.  2000 

ADDRESSES:  Written  comments  on  the 
proposed  rule  must  be  sent  to  Dr.  Roy 
K  Crabtree.  Southeast  Regional  Office. 
NMFS.  9721  Executive  Center  Drive  N  . 
St  Petersburg,  FL  3.1702  Comments 
may  also  be  sent  via  fax  to  727-570- 
,'J5H.3.  Comments  will  not  be  accepted  if 
submitted  via  e-mail  or  Internet. 

Requests  for  copies  of  the  regulator^' 
amendment,  which  inc:ludes  an 
environmental  assessment,  a  regulator^' 
impact  review  (RIR).  and  an  initial 
regulatory  flexibility  analysis  (IRFA) 
should  be  sent  to  the  Gulf  of  Mexico 
Fishery  Management  Council.  3018  US 
Highway  301  North.  Suite  1000.  Tampa. 
FL  33bi9-2266;  Phone:  813-228-2815;  ■ 
r"ax:  813-225-7015;  E-mail: 
gulf  counci  l@noaa.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

Roy  E.  Crabtree.  telephone:  727-570- 
5305.  fax:  727-570-5583.  e-mail: 
Rov.Oabtree@noaa.gov. 

SUPPLEMENTARY  INFORMATION:  The  reef 
fish  fisherv'  in  the  exclusive  economic 
zone  (EEZ)  of  the  Culf  of  Me.xico  is 
managed  under  the  FMF  The  FMP  was 
prepared  by  the  Council  and  is 
implemented  under  the  authority  of  the 
Magnuson-.Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act)  by  regulations 
at  50  CFR  part  (i22 

Under  the  regulatory  amendment,  the 
Council  has  proposed  adjusted 
management  measures  for  the  Culf  red 
snapper  commen  lal  and  recreational 
fisheries  I'ndor  provisions  of  the  FMP. 
these  measures,  if  approved  and 
implemented,  would  continue  in  effec;t 
until  changed  through  a  subsequent 
rulemaking  action  The  Council  has 
submitted  the  regulatory  amendment  to 
NMFS  for  review .  approval,  and 
implementation  The  measures  in  this 
regulatory  amendment  were  developed 
and  submitted  to  NMFS  under  the  terms 
of  the  FMPs  framework  procedure  for 
annual  adjustments  in  management 


measures  for  the  red  snapper  fishery'. 
The  proposed  regulatiims  would 
implement  the  measures  ccmtained  in 
the  Councils  regulatory  amendment 

Background 

The  measures  contained  in  the 
proposed  rule,  except  for  the  change  in 
the  start  date  of  the  fall  commercial 
season  and  the  minor  change  in  the 
allocation  of  the  commercial  quota, 
were  implemented  by  interim  rule  (64 
FR  71056.  December  20,  1999).  This 
proposed  rule  would  implement  these 
measures  on  a  permanent  basis. 

The  measures  contained  in  this 
proposed  rule  are  needed  to  reduce 
overfishing,  while  allowing  the  total 
allowable  catch  (TAG)  of  red  snapper  to 
be  harvested  by  fair,  equitable,  and 
effective  means.  These  changes  would 
reduce  overfishing  by;  (1)  increasing  the 
likelihood  of  compatible  closures  of 
state  waters  during  Federal  closures, 
thereby  improving  enforcement  of 
closures  of  the  EEZ  recreational  red 
snapper  fishery  and  reducing  the 
harvest  from  state  waters  during  Federal 
closures;  (2)  improving  compliance  with 
Federal  regulations  by  opening  the 
recreational  fisher\'  during  the  time  of 
greatest  demand  and  reducing  confusion 
among  anglers  by  promoting  compatible 
state  and  Federal  regulations;  and  (3) 
reducing  the  rate  of  harvest  in  the 
commercial  fishery,  thus  reducing  the 
probability  of  the  commercial  fishery 
exceeding  its  quota. 

These  red  snapper  measures  are 
based,  in  part,  on  the  recommendations 
to  the  Council  from  a  stakeholder 
conference  held  in  New  Orleans.  LA.  on 
September  27,  1999.  Stakeholders' 
recommendations  for  the  recreational 
red  snapper  fishery  included  a  4-fish 
bag  limit  for  the  captain  and  crew  of  for- 
hire  vessels,  a  minimum  size  limit  not 
to  exceed  16  inches  (40.6  cm),  and  a 
March  1  to  October  31  recreational 
season  The  interim  rule  was  necessary 
to  implement  these  changes  before  the 
2000  fishing  seasons  began. 

Section  407(d)  of  the  Magnuson- 
.Stevens  Act  requires  NMFS  to  close  the 
Gulf  of  Mexico  recreational  red  snapper 
fishery  after  the  recreational  quota 
(currently  4.47  million  lb  (2.03  million 
kg))  is  caught.  The  recreational  fishery 
was  closed  on  November  27  in  1997.  on 
September  29  in  1998,  and  on  August  29 
in  1999.  Under  the  regulations  in  place 
prior  to  promulgation  of  the  interim 
rule.  i.e..  a  4-fish  bag  limit  and  a  15-inch 
(38.1-cm),  minimuir.  size  limit.  NMFS 
projected  that  with  a  January  1  opening 
date  for  the  recreational  fishery,  the 
2000  quota  (4  7  million  lb  (2. 03  million 
kgjj  would  be  reached  on  July  29,  2000; 


consequently,  the  fishery  would  be 
closed  at  12:01  am  on  July  30,  2000. 

The  recreational  fishery  has  exceeded 
its  quota  each  year  since  1997,  when 
NMFS  first  closed  it  as  required  by 
section  407(d)  of  the  Magnuson-Stevens 
Act.  The  proposed  rule  is  intended  to 
address  this  problem  and  to  reduce 
overfishing.  Compatible  state  closures 
are  essential  for  Federal  closures  to  be 
effective.  If  the  Gulf  states  do  not 
implement  compatible  recreational 
seasons,  the  harvest  of  red  snapper  in 
state  waters  will  continue  after  the 
Federal  closure.  Furthermore,  the  lack 
of  compatible  regulations  impedes 
enforcement  of  Federal  regulations, 
results  in  reduced  compliance,  and 
increases  overfishing.  During  1999,  the 
recreational  red  snapper  fishery  in  most 
Gulf  states'  waters  remained  open  for  at 
least  3  months  after  the  Federal  closure. 
Under  the  regulations  in  effect  prior  to 
promulgation  of  the  interim  rule,  the 
recreational  fishery  in  the  EEZ  would 
have  opened  on  January  1,  2000,  and 
closed  on  July  30,  2000.  NMFS  expects 
that  the  Gulf  states  would  have  opened 
their  fisheries  on  Jeinuary  1  if  Federal 
waters  had  opened,  but  the  states  would 
probably  not  have  closed  state  waters 
until  at  least  October  31,  as  occiured 
during  1999.  By  opening  the 
recreational  fishery  during  the  time  of 
greatest  demand,  the  interim  rule  has 
achieved  compatible  seasons  with  four 
of  the  five  Gulf  states.  The  recreational 
fishery  in  Texas  is  expected  to  remain 
open  all  year.  Thus,  fishing  that  would 
have  occurred  after  closure  of  the 
Federal  season  under  the  regulations  in 
effect  prior  to  the  interim  rule  has  been 
reduced. 

Recreational  Season 

The  stakeholders  at  the  September  27, 
1999,  conference  recommended  a  red 
snapper  recreational  season  from  March 
1  to  October  31.  The  Council  attempted, 
to  the  extent  possible,  to  implement  the 
stakeholders'  recommendations; 
however,  based  on  the  best  available 
scientific  information,  the  harvest  from 
a  March  1  to  October  31  season  would 
exceed  the  current  recreational  quota. 
Therefore,  the  Council  recommended  a 
shorter  season  as  close  to  the 
stakeholders'  recommendation  as 
possible.  The  stakeholders' 
recommendations  and  the 
preponderance  of  public  testimony 
presented  to  the  Council  indicate  that  a 
season  from  April  21  to  October  31 
offers  the  greatest  benefits  to  Gulf 
anglers  and,  based  upon  the  best 
available  scientific  information,  is 
compatible  with  the  recreational  quota. 
A  group  of  south  Texas  anglers,  who 
participated  in  the  stakeholders 


conference,  submitted  a  minority  report 
requesting  a  year-round  fishery  with  a  4- 
fish  bag  limit  and  a  13-inch  (33.0-cm) 
minimum  size  limit.  However,  the 
harvest  from  a  year-round  fishery,  if 
implemented,  would  greatly  exceed  the 
quota  and  jeopardize  the  recovery  of  the 
stock. 

The  Council  recommended  an  April 
15-to-October  31  season  but  authorized 
the  Regional  Administrator  to  adjust  the 
season  as  needed  to  allow  reinstatement 
of  the  4-fish  bag  limit  for  the  captain 
and  crew  of  for-hire  vessels.  To 
compensate  for  the  increase  in  catch 
rates  resulting  from  reinstatement  of  this 
measure,  NMFS  delayed  the  season 
opening  by  6  days  until  April  21. 

The  stakeholders  discussed  the 
request  from  some  south  Texas  anglers 
for  a  winter  fishery,  but  neither  the 
stakeholders  nor  the  south  Texas 
minority  report  recommended  a  winter 
fishery.  At  its  November  1999  meeting, 
the  Council  considered  adding  a 
January-February  opening  with  a 
reduced  bag  limit  to  allow  a  winter 
fishery.  The  Coimcil  concluded  that  it 
was  impossible  to  do  so  without 
substantially  shortening  the  prime 
April-to-October  season  and,  thus, 
increasing  the  Likelihood  that  illegal 
fishing  during  the  closed  season  would 
occur,  resulting  in  a  harvest  that 
exceeds  the  recreational  quota. 
Furthermore,  it  is  unlikely  that  all  of  the 
Gulf  states  would  enact  the  compatible 
closures  required  to  acconunodate  a 
winter  fishery:  consequently,  the  EEZ 
would  be  closed  writhout  compatible 
state  closures  resulting  in  overfishing 
and  impeded  enforcement. 

The  proposed  rule  would  provide 
Texas  anglers,  as  well  as  anglers  in  other 
states,  the  opportunity  to  fish  during  the 
months  of  greatest  historical  demand. 
During  1996,  the  last  year  that  the  red 
snapper  fishery  was  open  all  year,  Texas 
monthly  landings  during  May-October 
exceeded  those  of  any  other  months. 
Analyses  based  on  recent  years  (1995- 
1998)  show  that  during  January-March, 
monthly  landings  in  Texas  average 
96,000  lb  (43.545  kg),  substantially  less 
than  during  August-October  when 
monthly  landings  average  137.000  lb 
(62.142  kg).  Further,  the  proposed  rule 
would  provide  economic  benefits  to  the 
Texas  for-hire  fishing  industry  by 
allowing  the  industry  to  operate  during 
the  months  of  greatest  demand.  Texas 
headboat  trips  during  January-March 
average  5,000  trips  per  month,  as 
opposed  to  8,000  trips  per  month  during 
August-October.  Texas  charter  boat  trips 
show  a  similar  trend,  with  an  average  of 
1,200  trips  per  month  during  January- 
March  and  2,000  trips  per  month  during 
August-October. 


Recreational  Size  Limit 

The  increase  in  the  recreational 
minimum  size  limit  from  15  inches 
(38.1  cm)  to  16  inches  (40.6  cm)  is  an 
essential  component  of  the  modified 
recreational  fishing  season.  The  increase 
would  reduce  the  harvest  rate  and.  in 
combination  with  the  bag  limit  and 
closed  seasons,  would  help  ensure  that 
the  recreational  quota  is  not  exceeded, 
thereby  reducing  overfishing.  NMFS' 
projections  indicate  that  the  reduction 
in  catch  rates  from  the  increased  size 
limit  would  allow  the  season  to  be 
extended  by  approximately  three  weeks 
without  a  significant  increase  in  harvest. 
The  best  available  scientific  information 
indicates  that  increasing  the  minimum 
size  limit  constrains  harvest  rates  by 
increasing  the  proportion  of  anglers  who 
are  unable  to  catch  their  bag  limit.  The 
NMFS  Southeast  Fisheries  Science 
Center  (Center)  has  determined  that  the 
measures  contained  in  this  proposed 
rule,  including  any  additional  release 
mortality  associated  with  the  increase  in 
the  minimum  size  limit,  would  not 
jeopardize  the  long-term  recovery  of  the 
stock.  The  extension  of  the  fishing 
season  would  provide  social  and 
economic  benefits  to  the  recreational 
fishery  and  the  Gulf  tourism  industry. 
The  stakeholders  reconmiended  16 
inches  (40.6  cm)  as  the  largest  minimum 
size  acceptable  to  the  recreational 
fishery. 

The  Council  did  not  propose  a 
corresponding  increase  in  the  existing 
commercial  size  limit  of  15  inches  (38.1 
cm).  The  Council  justified  the 
discrepancy  between  the  two  size  limits 
based  on  the  different  release  mortality 
rates  in  the  two  fisheries  and  on  the 
need  to  extend  the  recreational  season 
by  increasing  the  minimum  size  limit. 
Commercial  fishers  fish  in  deeper  water 
than  recreational  fishers  and  use  electric 
reels,  which  bring  fish  to  the  surface 
more  quickly  than  does  rod-and-reel 
gear  used  by  recreational  fishers; 
consequently,  the  mortality'  rate  of  fish 
released  in  the  commercial  fishery  (33 
percent)  is  greater  than  that  in  the 
recreational  fishery  (20  percent).  The 
best  available  scientific  information 
suggests  that  further  increases  in  the 
minimum  size  limit  above  15  inches 
(38.1  cm)  provided  few  conser\'ation 
benefits  at  release  mortality  rates  of  33 
percent  or  greater. 

Recreational  Bag  Limit 

Reinstating  the  4-fish  bag  limit  for 
captain  and  crew  of  for-hire  vessels 
would  relieve  a  restriction  on  that  sector 
of  the  fishery.  The  final  rule  for  the 
Council's  1999  red  snapper  regulatory 
amendment  (64  FR  47711,  September  1, 
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14M'J)  unplt'iiu'nltHi  th»'  t  urrt'nl  O-fish 
h<m  limit  for  ( :a[)tain  <»nti  cnnv   Tlu'  for- 
hirc  indii.strv  has  vi^onui.slv  oppo.stfd 
this  measure   N'MF."^  ap[)r()ve(l  the  O-fish 
hdx  limit  for  captam-andiTew  for  the 
1999  season  because  it  extended  the 
recreational  season  without  a 
corresponding  increase  m  harvest. 
•Subsecjueiit  public  i ommeni  and  the 
re«:ominenddtions  of  the  stakeholders 
indicate  that  fishery  participants  are 
willing  to  sacrific  e  fishing  days  to 
reinstate  the  ba^  limit  for  captain  and 
crew   Thus,  the  (iouncil's  regulatorv 
amendment  proposes  to  reinstate  the  4- 
fish  bag  limit  for  the  for-hire  sector  and 
delav  the  starting  date  of  the 
re(  reational  season  to  .-Kprii  IS  or  to  .< 
date  determined  bv  the  NMFS  Regional 
Administrator  (KA)  that  would 
act  r)mmodate  the  reinstatement  of  the  4- 
fish  bag  limit  and  prevent  a 
corresponding  hk  rease  in  har\est    rht> 
RA  has  determined  that  this  season 
starting  date  should  be  April  2\  for 
2000.  as  was  implemented  by  the 
interim  rule 

.NMF.S  expec  ted  that  none  of  the  Oulf 
states  would  have  enacted  a  ( (>mpatil)le 
O-fish  bag  limit  measure  (for  JOOO  and 
beyond),  and.  thus,  enforcement  of  this 
measure  would  have  be«?n  difficult   Bv 
restoring  the  c:aptain-and-c:rt?w  fiag  limit. 
tht!  projecti^l  fishery  c:losun'  date  would 
be  based  on  an  assumed  catch  rate 
reduction  th.it  would,  in  fac:t,  be 
realizcul  because-  of  c:omi)atiblt!  state 
regulations   In  addition,  the  measure 
should  reduc  e  overfishing  by 
enc:ouraging  cooperation  and  voluntary 
c:c)mplianc f  bv  the  for  hire  s(>ctiir.  which 
accounts  for  the-  greatest  portion  of  the 
recreational  harvest 

Spring  Commercial  Sea.son 

Rc^duc  iiig  the  openings  of  the  spring 
commerc  i.il  fishery  from  15  days  per 
month  to  10  days  per  month  would  slow 
the  overall  harvest  rate,  allow  .idditional 
tlm^^  between  10-dav  fishing  periods  to 
evalu.ite  landings  and,  thus,  retiuc  »•  the 
probability  of  exc:eeding  the  c  ommerc  lal 
cpiota  and  overfishing  This  measure 
also  wcuiid  reduce  confusion  among 
fishcTs  by  providing  consistent  spring 
and  f.ill  fishing  periods  and.  thus, 
increase  (ompliancf   l'ro)ec  tions  by  the 
C^cjuncil's  SiK:ioeconomic:  Panel  and  the 
<!xperienc  i>  of  the  10-d,iy  openings  ('» 
fishing  days)  during  the  HH)<)  fall  season 
suggest  that  the  reduced  harvest  rate 
also  woulci  help  maintain  price  stabilitv 
This  action  should  allow  c;ommerc:ial 
red  snapper  fishermen  to  generate  more 
revenue  with  the  s.ime  .imoiint  of  c  ate  h, 
whic  h  should  help  reduce  tile  ine  entive 
to  pursue  a  derby  fishery  that  would 
likely  rc^sult  in  a  cpiota  overrun 


Fall  Commercial  Season 

( Changing  the  opening  of  the  fall 
season  from  September  1  to  Octciber  1 
IS  proposed  to  increase  economic 
b«>nefits  to  the  fishery   Seafood  dealers 
have  stated  that  then;  is  low  demand  for 
seafood  in  September  but  that  demand 
and  prices  improve  in  October  Delaying 
the  start  of  the  fall  commercial  season 
until  Octobt'r  is  intended  to  allow 
fishermen  to  get  lietter  prices  for  their 
catc;hes  and  make  fresh  red  snapper 
available  at  a  time  when  the  consumer 
demand  is  greater  This  measure  is  not 
expm.'teci  to  have  any  bicdogical 
cons»»quences 

Allocation  of  the  (ximmercial  Quota 

The  proposed  rule  would  implement 
a  minor  c:hange  in  the  allocation  of  the 
c:ommercial  cjuota  (4  tJ5  million  lb  (2.11 
million  kg))  between  the  spring  and  fall 
seasons  Ciurentlv  the  spring  allocation 
is  a  fixed  amount,  .TOb  million  lb  (1,39 
million  kg),  with  the  remainder 
available  for  the  fall  fishing  season.  The 
proposed  rule  would  specify  that  the 
spring  sub-c|uota  be  set  as  a  proportion 
(two-thirds)  of  the  annual  c:ommercial 
ijuota  rather  than  as  a  fixed  quantity 
This  would  allow  any  future  changes  in 
the  commertnal  cjuota  to  be  distributed 
proportionallv  between  the  spring  and 
fall  seasons,  rather  than  the  entire 
ad|ustment  being  applied  only  to  the  fall 
seasim   Based  on  the  e:urrent  annual 
commerc  lal  cjuot.c  the  two-thirds 
propctrtion  for  the  spring  sub-quota 
would  be  ,1  10  nullion  lb  (1.41  million 
kg),  thus  leaving  1  5.5  million  lb  (0,705 
million  kg)  for  the  fall  sub-<juota 

The  (ienter  has  determined  that  this 
proposed  rule  is  based  on  the  best 
available  scientific:  infcjrmation  The 
Center  emphasized  that  to  be  c:onsidered 
consistent  with  the  FMP's  c  urrent 
management  objiMtive  of  ac:hieving  a  20- 
percent  spawning  potential  ratio  (SPR) 
by  2019.  the  Council's  selection  of  a 
't  12  million-lb  (4  14  million-kg)  TAC 
c  arnes  the  implicit  belief  that  red 
snapper  tivcatch  reduc:tion  c)f  at  least  50 
percent  will  be  ac.hievc'd  in  vear  2000 
and  beyond,  that  harvests  will  not 
i!Xceed  quotas,  and  that  future 
rec  ruitment,  on  average,  will  inc;rease  as 
spawning  stoc  k  biomass  increases.  In  its 
certification  of  the  interim  rule,  which 
implemented  most  of  the  measures 
contained  in  this  proposed  rule,  the? 
Center  c  cmcluded  that  these  measures 
would  not  jeopardize  the  long-term 
recovery  of  the  reef  snapper  stock  and 
that  the  mc^asures  acidress  overfishing 
.incl  are  consistent  with  tlie  FMP  and  the 
Magnuson-Stevens  Act  The  C^enter  also 
c'lnphasized  the  uncertainty  associated 
with  pro|ec:tions  of  catch  rates  in  the 


recreational  fishery  and  certified  that 
the  recreational  quota  is  within  the 
margin  of  error  of  the  harvest  projected 
under  the  measures  contained  in  this 
proposcni  rule. 

Classification 

This  proposed  rule  has  been 
determinecl  to  be  not  significant  for 
purposes  of  E.  ().  12866. 

Tne  (Council  prepared  an  IRFA.  based 
on  the  RIR  A  summary  of  the  IRFA 
follows: 

This  proposed  rule  is  being 
ccmsidered  because  the  red  snapper 
stock  IS  overfished,  and  the  Magnuson- 
Stevens  Act  requires  the  Council  to  take 
action  to  resolve  the  overfished  status  of 
the  stock.  The  Council  determined  that 
450  to  650  commercial  vessels  with  a 
history  of  red  snapper  landings  from  the 
FEZ  waters  of  the  Gulf  of  Mexico  would 
be  directly  affected  by  the  rule.  The 
Council  also  determined  that  about 
1.200  charterboats  and  headboats  would 
be  affecrted  by  the  rule,  and  all  of  these 
units  are  classified  as  small  business 
entities.  Most  of  the  commercial  vessels 
use  handline  gear,  have  an  average 
length  of  38  ft  (11.6  m).  have  an 
estimated  resale  value  of  552,817  and 
generate  average  annual  gross  revenues 
of  about  S52.000  The  c;harterboat 
businesses  tend  to  use  traditional 
c:har1er  fishing  boats  that  average  37  ft 
(11.3  m.)  in  length  and  generate  about 
$56,000  in  sales,  while  the  headboats 
have  an  average  length  of  62  feet  (18,9 
m.)  and  have  annual  receipts  of  about 
S140.000.  No  additional  reporting. 
rec:ord  keeping  or  other  compliance 
c;osts  were  identified,  and  no 
duplicative,  overlapping,  or  conflicting 
Federal  rules  were  icientified. 

Four  alternatives,  including  the 
minimum  size  limit  of  15  inches  (38,1 
cm)  total  length  in  effect  prior  to  change 
by  the  interim  rule,  are  identified  for  the 
proposal  to  increase  the  recreational  red 
snapper  minimum  size  limit  from  15 
inc:hes  (38  1  cm)  to  16  inches  (40.6  cm). 
The  15-inch  (38.1  c:m)  size  limit  and  a 
lower  size  limit  of  14  inches  (35.6  cm) 
were  rejected  as  minimum  size  limits 
because  both  alternatives  would 
increase  the  rate  of  harvest  and  lead  to 
a  shorter  season,  thereby  reducing  the 
recreational  value.  The  15-inch  size 
limit  leads  to  a  shorter  season  because 
the  stocks  are  recovering,  and  catch  per 
unit  effort  is  rising.  A  minimum  size 
limit  from  16  inches  (40,6  cm)  to  18 
inches  (45  7  cm)  was  rejected  because 
larger  fish  suffer  from  a  higher  release 
mortality  because  they  tend  to  be 
harvested  from  greater  depths.  If  this  is 
so,  then  the  larger  minimum  size  limits 
would  reduc:e  the  potential  for  stock 
recovery  and  reduce  long-term  benefits. 


A  final  alternative  of  no  size  limit  with 
a  requirement  to  retain  the  first  four  fish 
(current  bag  limit)  was  considered.  With 
good  compliance,  this  alternative  could 
assist  stock  recovery  and  lengthen  the 
season,  thus  generating  larger  short-term 
as  well  as  long-term  economic  benefits. 
However,  the  Council  concluded  that  it 
was  not  enforceable  and  would  lead  to 
high-grading  and  a  reduction  in 
benefits. 

The  Council  proposed  a  bag  limit 
allowance  of  4  fish  for  the  captain  and 
crew  of  for-hire  vessels  and  considered 
one  other  alternative — the  zero  bag 
limits  for  captain  and  crew  in  effect 
prior  to  change  by  interim  rule.  The  RIR 
found  that  the  captain  and  crew  bag 
limit  of  4  fish  may  lead  to  a  reduction 
in  net  economic  benefits  to  the 
recreational  fishery  because  the  season 
would  be  shortened.  However,  the 
Council  chose  the  alternative  because  it 
believed  that  not  enough  additional 
income  would  be  generated  to  justify 
the  loss  of  harvest  privileges  for  captain 
and  crew. 

The  Council  considered  five 
alternatives  to  the  proposal  to  set  the 
recreational  red  snapper  season  from 
April  15  through  October  31  including 
the  January  1  opening  in  effect  prior  to 
change  by  the  interim  rule.  Uncler  the 
regulations  in  effect  prior  to 
implementation  of  the  interim  rule,  the 
recreational  season  starts  on  January  1 
and  closes  when  the  quota  is  met.  The 
January  1  opening  has  resulted  in  short 
seasons  that  eliminate  some  of  the  more 
profitable  for-hire  fishing  trips  that 
occur  later  in  the  year.  Hence,  the 
Council  investigated  suitable 
alternatives  and  chose  the  April  15- 
through-October  31  season  alternative. 
The  current  regulations  still  require  a 
closure  whenever  the  recreational  quota 
is  determined  (projected)  to  be  met,  and 
the  RIR  indic:ates  that  trips  occurring 
later  in  the  season  are  more  valuable 
than  trips  occurring  earlier  in  the  year. 
For  this  reason,  the  Council  also 
proposed  giving  the  Regional 
Aciministrator.  Southeast  Region, 
NMFS,  the  authority  to  delay  the 
opening  date  to  accommodate  overruns 
that  were  projected  to  be  associated 
with  the  proposed  captain  and  crew  bag 
limit  {4-fish  bag  limit).  The  Council's 
intent  was  to  maintain  the  October  31 
closing  date  while  keeping  the 
recreational  sector  within  its  quota. 
Another  alternative  rejected  by  the 
Council  was  to  open  the  recreational 
season  for  Janujiry  and  February,  close 
it  for  late  winter,  reopen  at  an 
unspecified  date  in  the  spring  or 
summer,  and  then  close  it  for  the  year 
whenever  the  quota  was  met.  The  idea 
was  an  attempt  to  maximize  for-hire 


profits  because  the  peak  vacation 
seasons  vary  in  different  areas  of  the 
Gulf  of  Mexico.  Since  there  was  not 
enough  information  available  to 
evaluate  the  economic  consequences  of 
this  alternative  and  there  was  also  no 
spring/summer  opening  date  specified, 
the  economic  outcome  of  the  alternative 
could  not  be  evaluated.  A  final 
recreational  season  alternative  rejected 
by  the  Council  would  split  the  Gulf  of 
Mexico  into  subregions,  with  the 
possibility  of  different  seasons, 
suballocations,  size  limits,  and  bag 
limits  for  each  subregion.  Since  there 
were  no  specific  regulatory  proposals 
identified,  it  was  not  possible  to  forecast 
economic  outcomes. 

For  the  commercial  sector,  the 
regulations  in  effect  prior  to  change  bv 
the  interim  rule  allow  the  available 
quota  to  be  split  into  spring  and  fall 
seasons  to  take  advantage  of  periods 
when  demand  is  highest  and  producer 
surplus  can  be  generally  increased. 
However,  the  Council  has  the  ability  to 
set  specific  regulations  for  each  of  the 
seasons.  For  the  spring  season,  the 
Council  proposed  starting  the  season  on 
February  1  and  having  mini-seasons  of 
10  days  each  month  until  the  spring 
quota  is  reached.  The  Council  rejected 
the  alternative  in  effect  prior  to  change 
by  interim  rule  of  15  day  mini-seasons 
in  the  spring  because  an  economic 
analysis  conducted  by  NMFS,  and 
included  in  the  RIR,  indicated  an 
increase  of  net  benefits  from  the  shorter, 
10-day,  mini-seasons.  The  Council 
elected  to  maintain  the  fall  mini-seasons 
that  were  already  established  at  10  days 
per  month.  The  Council  proposes  to 
begin  the  fall  season  on  October  1 
instead  of  the  status  quo  of  September 
1  because  some  seafood  dealers 
indicated  that  demeuid  is  higher  in 
October. 

A  copy  of  the  IRFA  is  available  from 
the  Council  (see  ADDRESSES). 

List  of  Sub|ects  in  50  CFR  Part  622 

Fisheries,  Fishing,  Puerto  Rico, 
Reporting  and  recordkeeping 
requirements.  Virgin  Islands. 

Dated;  June  2.  2000. 
Bruce  C.  Morehead, 

Acting  Deputy  Assistant  Administrator  for 
Fisheries,  National  Marine  Fisheries  Senice. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  622  is  proposed 
to  be  amended  as  follows: 

PART  622— HSHERIES  OF  THE 
CARIBBEAN,  GULF,  AND  SOUTH 
ATLANTIC  ^ 

1.  The  authority  '^itation  for  part  622 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 


2.  In  §  622.34.  paragraph  (n)  is 
removed;  the  suspension  of  paragraph 
(1)  is  lifted;  and  paragraphs  (1)  and  (m) 
are  revised  to  read  as  follows: 

§  622.34    Gulf  EEZ  seasonal  and/or  area 
closures. 


(1)  Closures  of  the  commercial  fishery 
for  red  snapper.  The  commercial  fishery 
for  red  snapper  in  or  fi-om  the  Gulf  EEZ 
is  closed  from  January  1  to  noon  on 
February  1  and  thereafter  from  noon  on 
the  10th  of  each  month  to  noon  on  the 
first  of  each  succeeding  month  until  the 
quota  specified  in  §622.42(a)(l)(i)(A)  is 
reached  or  until  noon  on  October  1 . 
whichever  occurs  first.  From  October  1 
to  December  1 .  the  commercial  fishery 
for  red  snapper  in  or  from  the  Gulf  EEZ 
is  closed  from  noon  on  the  10th  of  each 
month  to  noon  on  the  first  of  each 
succeeding  month  until  the  quota 
specified  in  §622.42(a)(l)(i)(B)  is 
reached  or  until  the  end  of  the  fishing 
year,  whichever  occurs  first.  All  times 
are  local  times.  During  these  closed 
periods,  the  possession  of  red  snapper 
in  or  from  the  Gulf  EEZ  and  in  the  Gulf 
on  board  a  vessel  for  which  a 
commercial  permit  for  Gulf  reef  fish  has 
been  issued,  as  required  under 
§622.4(a)(2)(v).  without  regard  to  where 
such  red  snapper  were  harvested,  is 
limited  to  the  bag  and  possession  limits, 
as  specified  in  §622.39{b)(l)(iii)  and 
(b)(2),  respectively,  and  such  red 
snapper  are  subject  to  the  prohibition  on 
sale  or  purchase  of  red  snapper 
possessed  under  the  bag  limit,  as 
specified  in  §  622.45(c)(1),  However, 
when  the  recreational  quota  for  red 
snapper  has  been  reached  and  the  bag 
and  possession  limit  has  been  reduced 
to  zero,  the  limit  for  such  possession 
during  a  closed  period  is  zero. 

(m)  Closures  of  the  recreational 
fishery  for  red  snapper.  The  recreational 
fishery  for  red  snapper  in  or  from  the 
Gulf  EEZ  is  closed  from  January  1 
through  April  20  and  from  November  1 
through  December  31,  During  a  closure, 
the  bag  and  possession  limit  for  red 
snapper  in  or  from  the  Gulf  EEZ  is  zero. 

3.  In  §622.37,  paragraph  (d)(l)(vi)  is 
removed;  the  suspension  of  paragraph 
(d)(l)(iv)  is  lifted;  and  paragraph 
(d)(l)(iv)  is  revised  to  read  as  follows: 

§622.37    Size  limits. 

***** 

(d)  *  •  * 

(1)  *  *  * 

(iv)  Red  snapper — 16  inches  (40.6 
cm),  TL,  for  a  fish  taken  by  a  person 
subject  to  the  bag  limit  specified  in 
§622.39(b)(l)(iii)  and  15  inches  (38.1 
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cm).  TL.  for  a  fish  takt-n  bv  a  p«rsi)n  not 
subject  to  thf  bag  limit 

***** 

4    In  i>622  :<9,  paragraphs  (b)(l)(viii) 
and  (b)(l)(ix)  .in-  rt-movt'd.  the 
suspensions  of  paragraphs  (b)(l)(iii)  and 
(b)(l)(v)  are  Idtcd;  and  paragraph 
(b)(l)(iii)  IS  revised  to  read  as  follows 

§  622.39     B«g  and  possASslon  limits. 

•  *  •  *  * 

(b)  *  •  • 
(1)'  •  • 


(lii)  Red  snapper — 4 

***** 

-S   In  <» 622.42.  paragraphs  (a)(l)(i)(A) 
and  (a)(l)(i)(B)  are  revised  to  read  as 
follows 

§622.42    Quotas. 

*  *  *  ft  • 

(a)  *  *  * 
(1)  *  *  * 
(i)*  *  • 

(A)  Two-thirds  of  the  quota  specified 
in  §622  42(a)(l)(i),  3.10  million  lb  (1.41 


million  kg),  available  at  noon  on 
February'  1  each  year,  subject  to  the 
closure  provisions  of  §§  622.34(1)  and 
622.43(a)(l)(i). 

(B)  The  remainder  available  at  noon 
on  October  1  each  year,  subject  to  the 
closure  provisions  of  §§  622.34(1)  and 
622.43(a)(l)(i). 

***** 

IKK  l)(u     l)0-14=i2=S  Kilfd  h-«-0(),  H:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  00-046-1] 

Availability  of  a  Draft  Environmental 
Assessment  for  Field  Testing 
Rinderpest  Vaccine,  Vaccinia  Vector 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Notice. 

SUMMARY:  We  are  advising  the  public 
that  the  Animal  and  Plant  Health 
Inspection  Sendee  has  prepared  a  draft 
environmental  assessment  concerning 
authorization  to  ship  to  Kenya  for  the 
purpose  of  field  testing,  and  then  to 
field  test  in  Kenya,  an  unlicensed, 
genetically  engineered,  vaccinia- 
vectored  rinderpest  vaccine  for  use  in 
cattle.  The  enviroiunental  assessment, 
which  is  based  on  a  risk  analysis 
prepared  to  assess  the  risks  associated 
with  the  field  testing  of  this  vaccine, 
examines  the  potential  effects  that  field 
testing  this  veterinary  vaccine  could 
have  on  the  quality  of  the  human 
environment.  Based  on  the  risk  analysis, 
we  have  reached  a  preliminary 
determination  that  field  testing  this 
veterinary  vaccine  will  not  have  a 
significant  impact  on  the  quality  of  the 
human  environment.  We  intend  to 
authorize  shipment  of  this  vaccine  for 
field  testing  following  the  close  of  the 
comment  period  for  this  notice  unless 
new  substantial  issues  bearing  on  the 
effects  of  this  action  are  brought  to  our 
attention. 

DATES:  We  invite  you  to  comment  on 
this  docket.  We  will  consider  all 
comments  that  we  receive  by  July  10, 
2000. 

ADDRESSES:  Please  send  your  comments 
and  three  copies  to:  Docket  No.  00—046- 
1,  Regulatory  Analysis  and 
Development,  PPD,  APHIS,  Suite  3C03, 


4700  River  Road,  Unit  118,  Riverdale, 
MD  20737-1238.  Please  state  that  your 
comment  refers  to  Docket  No.  00—046- 
1. 

Copies  of  the  draft  environmental 
assessment  may  be  obtained  by 
contacting  the  person  listed  under  FOR 
FURTHER  INFORMATION  CONTACT.  Please 
refer  to  the  docket  number,  date,  and 
complete  title  of  this  notice  when 
requesting  copies.  A  copy  of  the  draft 
environmental  assessment  (as  well  as 
the  risk  analysis  with  confidential 
business  information  removed)  and  any 
comments  that  we  receive  on  this 
docket  are  available  for  public 
inspection  in  our  reading  room.  The 
reading  room  is  located  in  room  1141  of 
the  USDA  South  Building,  14th  Street 
and  Independence  Avenue  SW., 
Washington,  DC.  Normal  reading  room 
hours  are  8  a.m.  to  4:30  p.m.,  Monday 
through  Friday,  except  holidays.  To  be 
sure  someone  is  there  to  help  you, 
please  call  (202)  690-2817  before 
coming. 

APHIS  documents  published  in  the 
Federal  Register,  and  related 
information,  including  the  names  of 
organizations  and  individuals  who  have 
commented  on  APHIS  dockets,  are 
available  on  the  Internet  at  http:// 
www.aphis.usda.gov/ppd/rad/ 
webrepor.html. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

Albert  P.  Morgan,  Chief  Staff  Officer, 
Center  for  Veterinary  Biologies, 
Licensing  and  Policy  Development,  VS, 
APHIS,  USDA,  4700  River  Road  Unit 
148,  Riverdale,  MD  20737-1231;  (301) 
734-8245. 

SUPPLEMENTARY  INFORMATION:  Under  the 
Virus-Serum-Toxin  Act  (21  U.S.C.  151 
et  seq.).  a  veterinary  biological  product 
must  be  shown  to  be  pure,  safe,  potent, 
and  have  a  reasonable  expectation  of 
efficacy  before  a  field  trial  may  be 
authorized.  The  purpose  of  a  field  trial 
is  to  gather  additional  information 
concerning  the  safety  and  efficacy  of  a 
vaccine  when  used  under  field 
conditions  that  are  similar  to  those  in 
the  area(s)  where  the  vaccine  will  be 
distributed  and  used.  Prior  to 
conducting  a  field  test  on  an 
experimental  vaccine,  an  applicant  must 
obtain  approval  from  the  Animal  and 
Plant  Health  Inspection  Service 
(APHIS),  as  well  as  obtain  APHIS' 
authorization  to  ship  the  product  for 
field  testing. 


To  determine  whether  to  authorize 
shipment  and  grant  approval  for  the 
field  testing  of  the  unlicensed  vaccine 
referenced  in  this  notice,  APHIS 
conducted  a  risk  analysis  to  assess  the 
potential  effects  of  this  product  on  the 
safety  of  animals,  public  health,  and  the 
environment.  Based  on  the  risk  analysis, 
APHIS  has  prepared  a  draft 
environmental  assessment  (EA) 
concerning  the  field  testing  of  the 
following  unlicensed  veterinary 
biological  product: 

Requester:  Dr.  Tilahun  Yilma, 
Director.  International  Laborator>-  of 
Molecular  Biology  for  Tropical  Disease 
Agents.  School  of  Veterinar\'  Medicine. 
University  of  California,  Davis. 

Product:  A  live,  genetically 
engineered,  vaccinia-vectored 
rinderpest  vaccine. 

Field  test  location:  Kikuyu,  Kenya. 

The  above-mentioned  vaccine  is  for 
use  as  an  aid  in  the  prevention  of 
rinderpest  in  cattle.  The  vaccine  was 
constructed  with  the  Wyeth  vaccine 
strain  of  the  vaccinia  virus  and  further 
attenuated  by  insertional  inactivation  of 
the  thymidine  kinase  and  hemagglutinin 
genes  of  the  vaccinia  virus. 

The  draft  EA  has  been  prepared  in 
accordance  with:  (1)  The  National 
Environmental  Policv  Act  of  1969 
(NEPA),  as  amended"(42  U.S.C.  4321  et 
seq.].  (2)  regulations  of  the  Council  on 
Environmental  Quality  for 
implementing  the  procedural  provisions 
of  NEPA  (40  CFR  parts  1500-1508),  (3) 
USDA  regulations  implementing  NEPA 
(7  CFR  part  lb),  and  (4)  APHIS'  NEPA 
Implementing  Procedures  (7  CFR  part 
372). 

Unless  substantial  environmental 
issues  are  raised  in  response  to  this 
notice,  APHIS  intends  to  issue  a  final 
EA  and  finding  of  no  significant  impact 
and  authorize  shipment  of  the  above 
product  for  the  initiation  of  field  tests 
following  the  close  of  the  comment 
period  for  this  notice. 

Authority:  21  U.S.C.  151-159. 

Done  in  Washington.  DC.  this  5th  day  of 
June  2000. 
Bobby  R.  Acord, 

Acting  Administrator.  Animal  and  Plant 

Health  Inspection  Serxice. 

[FR  Doc.  00-14615  Filed  6-8-00;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Commodity  Credit  Corporation 

Request  for  Revision  and  Extension  of 
a  Currently  Approved  Information 
Collection 

AGENCY:  (!(iiniiin(iit\  (  Tfdit  ( .oriKir.itioii. 

USDA 

ACTION:  Ndticf  .111(1  riMiucst  tor 

( (irnmt'iits 


SUMMARY:  la  d(  lordaiu  t>  with  tht> 
F'apt'rvvnrk  Rediufiim  Ait  i)f  14M.S,  this 
uoticf  .iimniini  cs  the  ( iotniuoditv  ("mdit 
Corporation's  (CCtl)  intention  to  nnjufst 
ail  extension  .uid  revision  for  a  curreiitU 
approvt'd  mforination  (:ollet:tion   This 
information  i  oIIim  tion  is  used  in 
support  of  the  Environmental  Qu.dit\ 
liK  entives  I'ronrain  (KQIP)  which  offers 
tlexible  assistance  to  i:ounler  serious 
threats  to  soil,  water,  urazin^^  lands, 
wetiancis.  and  wildlife  habitat  ami.  also, 
to  address  natural  resource  com  ems. 
su(  h  as  nonpomt  source  [lollution. 
water  (jualitv  protection  or 
improvement,  and  wetland  restoration, 
protection,  and  i  re.ition,  .is  authorized 
hv  the  Food  ,Se(  uritv  .•\(  t  of  I'^H.'S  (the 
imr-,  Act) 

DATES:  (Comments  on  this  notu  «■  must  he 
received  on  or  before  Aumist  H.  2()()()  to 
he  assured  <  iinsideralion 
AOOmONAL  INFORMATION  OR  COMMENTS: 
(iont.ict  Ilka  Craw  Agricultural  Program 
Specialist.  C-SDA,  F.SA.  CLI'D.  .STOf 
().Si:t,  HOO  iudependomre  Avenue.  SW., 
\Vashin^;ton,  DC  J()i;5()-t).'"il  t.  telephone 
(JOJ)  t)4t)-()744.  e-mail 
Ilka  (iraviCKvdc   fsa.usda.gov.  or 
tai  simile  (20^)  72l)-4t>l'l 
SUPPLEMENTARY  INFORMATION: 

Titif  C(;C  Conservation  (iontract. 

OMB  Control  \uiul)tT  l).'"it)()-()174. 

Expinition  Dalt^  ot  Apprnviil 
Decemfier  .tl,  2t)t)() 

Tvpf  of  RfijUfst  Kxtensioii  and 
revision  of  a  currentlv  .([iproved 
intormation  collei  tion 

.•\/j.sfr(Jcf  The  l')H5  A(  t  authorized  the 
[■iQIP  to  assist  farmers  and  ranchers  in 
solving  natural  resource  related 
[iroblems  on  agricultural  land   Tfie 
information  is  necessary  to  ensure  the 
integrity  nf  the  program  and  to  ensure 
that  only  eligible  producers  are 
authorizeil  contracts 

Producers  recpiesting  cost-sh.ire  or 
incentive  payments  from  the 
Commodity  Credit  Corporation  must 
l)rovide  specific   data  related  to  the 
(onservation  payment  request    Forms 
included  in  this  information  i ollei  tion 
pa(  kage  re(|uire  f.irm  and  tract  numfiers. 
conservation  practice  or  benefits 
requested.  ma|or  resource  concerns,  and 
similar  information,  iii  order  to 


determine  eligibility   Produc  ers  must 
also  .igree  to  the  terms  and  conditions 
contained  in  the  conservation  contract. 
Without  the  collection  of  this 
information.  C.CX'.  cannot  ensure  the 
integrit\  of  CCC:  conservation  programs 

Hstimdif  of  Rfspondfnt  Burden 
Publi(  reporting  burden  for  this 
I  ()lle(  tion  of  information  is  estimated  to 
average  2.i  hours  per  response. 

Bfs/tonripnts  Individuals  producers, 
partnerships,  torpurations.  tribal 
members,  or  other  eligible  agricultural 
producers. 

Estimated  S'unihtT  of  Hfspondpnts: 
H(l, ()()() 

Estimiitfd  SiimhfT  ol  Annual 
Hpsponsfs  ptT  Hf'spondent  2 

Estinidtt'd  Total  Annual  Burden  on 
Respondents  1.5.)  hrs. 

Proposed  topu  s  for  comment  include 
(a)  Whether  the  collection  of 
information  is  necessarv  for  the  proper 
[lerformaiu  e  of  the  functions  of  the 
agency,  including  whetht'r  the 
information  wdl  have  practical  utility; 
(h)  the  a(  (  uracv  of  the  agency's  estimate 
of  burden  including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
v\avs  to  enhance  the  quality,  utility  and 
(larity  of  the  information  collected,  or 
(d)  wavs  to  minimize  the  burden  of  the 
collection  of  the  information  on  those 
who  are  to  respond,  in(  hiding  through 
the  use  of  appro[)riatt>  automated. 
electrouK..  mechanic  al,  or  other 
tec  hnological  collection  techniques  or 
other  forms  of  information  terihnology 
Comments  must  be  sent  to  the  Desk 
Offic  er  for  .Agriculture,  Office  of 
liiii)imation  and  Regulatory  .Affairs. 
Office  of  Management  and  Budget, 
Washington,  U('  :J()5();j,  and  to  Ilka  Crav, 
.Agricultural  Program  .Specialist,  USDA- 
F.SA-<;EPn,  .STOP  ()ni;<.  1400 
Independence  .Avenue,  SW  , 
Washington,  Df:  202.'SO-().'5i:t.  telephone 
(202)  h9()-0744:  e-mail 
Ilka  Crayi^wdc  fsa.usda  gov;  or 
facsimile  (202)  720— i619.  Copies  of  the 
information  collection  may  be  obtained 
from  Mrs  CJrav  at  the  above  address 

OMU  IS  required  to  make  a  decision 
c  oncerning  the  collfMition  of  information 
c  untamed  in  these  proposed  regulations 
betwfH'n  M)  and  HO  days  after 
public;ation  of  this  do(;ument  in  the 
Federal  Rej;ister  Therefore,  a  comment 
to  OMB  is  best  assured  of  having  its  full 
effect  if  OMD  receives  in  within  .30  days 
of  puhli(;ation 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 


for  OMB  approval.  All  comments  will 
also  btTv:ome  a  matter  of  public  record. 

Parks  Shackelford. 

Al  tin\ib.\r,  utivi'  Vu  I'  l'n'\iiii'in.  (.mnnniditv 
(.ri'dil  (^orpcmtiDii 

IKK  i)(>i    OO-Ht:"  i  }  \\t-d  t.-H-OO,  H  4,''>  ,mi| 
BILUNG  COOC  3410-OS-P 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Procurement  List;  Proposed  Additions 

AGENCY:  Committee  for  Purchase  From 

People  Who  .Are  Blind  or  Severely 

Disabled. 

ACTION:  Proposed  additions  to 

Procurement  List 

SUMMARY:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
commodities  and  .services  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 

COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  luly  10,  2000. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled.  lefferson  Plaza  2.  Suite  10800, 
1421  lefferson  Davis  Highway. 
Arlington.  V'irginia  22202-3259. 
FOR  FURTHER  INFORMATION  CONTACT: 
Louis  R.  Bartalot  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
CSC.  47(a)(2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  commodities  and  services 
listed  below  from  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 

I  certifv'  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1   The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  and  services  to  the 
Government. 

2.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
c:omm(jdities  and  services  to  the 
Goverrmient. 


3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46^8c)  in 
connection  with  the  commodities  and 
services  proposed  for  addition  to  the 
Procurement  List.  Comments  on  this 
certification  are  invited.  Commenters 
should  identify  the  statement{s) 
underlying  the  certification  on  which 
they  are  providing  additional 
information. 

The  following  commodities  and 
services  have  been  proposed  for 
addition  to  Procurement  List  for 
production  by  the  nonprofit  agencies 
listed: 

Commodities 

Strap.  Mail  Trav 

5340-01-365-1043 

,NPA:  Work,  Incorporated,  North  Quincy, 

Massachusetts 
Logo.  BDU  Coat  and  Shirt 
8455-00-NSH-OOOl  (Coat) 
8455-00-NSH-0002  (Shirt) 
NP.A:  Southeastern  Kentucky  Rehabilitation 

Industries.  Inc.,  Corbin.  Kentucky 

Services 

Administrative  Ser\'ices 

General  Services  Administration,  100  Penn 

.Square  East,  Philadelphia.  Pennsylvania 
NPA:  Delaware  County  Branch  of  the 

Pennsylvania  Association  for  the  Blind, 
Chester.  Pennsylvania 
.Administrative/General  Support  Services 
Chaplain's  Office,  Great  Lakes  Naval  Training 

Center,  Great  Lakes.  Illinois 
.NP.A:  The  Chicago  Lighthouse  for  People 
who  are  Blind  or  Visually  Impaired. 
Chicago.  Illinois 
Base  Supply  Center,  Operation  of  Individual 

Equipment  Element  Store  &  HAZMART 
.McChord  Air  Force  Base.  Washington 
NPA:  The  Lighthouse  for  the  Blind.  Inc. 

Seattle,  Washington 
Grounds  Maintenance 

L',S,  Army  Reserve  Center.  50  East  Street, 

Springfield,  Massachusetts 
NPA:  CW  Resources,  Inc.,  New  Britain. 
Connecticut 
Grounds  Maintenance 
LI.S.  Army  Reserve  Center,  AMSA  68(G). 
42  Albion  Road,  Lincoln,  Rhode  Island 
NPA:  Greater  Providence  Chapter.  Rhode 
Island  Association  for  Retarded  Citizens, 
North  Providence,  Rhode  Island 
Janitorial/Custodial 

Marine  Corps  Reserve  Training  Center, 
4201  Chester  Avenue,  Bakersfield, 
California 
NPA:  The  Bakersfield  As.sociation  for 
Retarded  Citizens,  Inc.,  Bakersfield. 
California 
lanitorial/Custodial 
Weapons  Support  Facility.  Seal  Beach, 

California 
NPA:  Goodwill  Industries  of  Orange 
County.  Santa  Ana.  California 
lanitorial/Custodial 

Ford  House  Office  Building.  Washington. 

DC 
NPA:  Davis  Memorial  Goodwill  Industries. 
Washington.  DC 


lanitorial/Custodial 

(;S.A  Distribution  Depot.  500  Edwards 

■Avenue,  Harahan,  Louisiana 
NPA:  Louisiana  Industries  for  the  Disabled. 

Baton  Rouge.  Louisiana 
lanitorial/C^ustodial  for  the  following 

locations: 
Veterans  Center  #401 .  1766  Fort  Street. 

Lincoln  Park.  Michigan 
Veterans  Center  #402.  4161  Cass.  Detroit. 

Michigan 
NP.A:  lewish  Vocational  Service  and 

Community  Workshop.  Inc.,  Southfield. 

Michigan 
Temporary  Medical  Record  Filing  for  the 
following  locations: 

VA  Medical  Center.  NashviUe.  Tennessee 
.Alvin  C.  York  VA  Medical  Center, 

Murfreesboro,  Tennessee 
NPA:  Ed  Lindsey  Industries  f/t  Blind.  Inc.. 

Nashville.  Tennessee 

Louis  R.  Bartalot, 

Deputy  Director  (Operations). 

[FR  Doc.  00-14683  Filed  6-8-00:  8:45  am] 
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COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  List;  Additions  and 
Deletions 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Additions  to  and  deletions  from 

the  Procurement  List. 

SUMMARY:  This  action  adds  to  the 
Procurement  List  commodities  and 
services  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities, 
and  deletes  from  the  Procurement  List 
commodities  and  services  previously 
furnished  by  such  agencies. 
EFFECTIVE  DATE:  July  10,  2000. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Jefferson  Plaza  2,  Suite  10800, 
1421  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3259. 
FOR  FURTHER  INFORMATION  CONTACT: 
Louis  R.  Bartalot  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  On  August 

20,  1999.  and  March  31,  April  7,  14  and 

21,  2000,  the  Committee  for  Pim:hase 
From  People  Who  Are  Blind  or  Severely 
Disabled  published  notices  (64  FR 
45506  and  65  FR  17255,  18281,  18282. 
20134  and  21395)  of  proposed  additions 
to  and  deletions  from  the  Procurement 
List. 

Additions 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 


the  commodities  and  services  and 
impact  of  the  additions  on  the  current 
or  most  recent  contractors,  the 
Committee  has  determined  that  the 
commodities  and  services  listed  below 
are  suitable  for  procurement  by  the 
Federal  Government  under  41  U.S.C. 
46-48C  and  41  CFR  51-2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1 .  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  and  services  to  the 
Government. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  cun-ent  contractors 
for  the  commodities  and  services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  services  to  the 
Govenmient. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities  and 
services  proposed  for  addition  to  the 
Procurement  List. 

Accordingly,  the  following 
commodities  and  services  are  hereby 
added  to  the  Procurement  List: 

Commodities 

Sac  Saver 

.M.R.  1010 
Handle,  Jack 

5120-01-032-6042 

Semces 

lanitorial/Custodial 

Fort  Huachuca.  .Arizona 
lanitorial/Custodial 
Naval  and  Marine  Corps  Reserve  Center. 
1620  East  Saginaw  Street.  Lansing, 
Michigan 
lanitorial/Custodial 
PFC  Cloyse  E.  Hall  USARC.  Salem. 
Virginia 
Laundry  Service 
Veterans  Affairs  Medical  Center.  800  Zorn 
Avenue.  Louisville,  Kentucky 
Medical  Courier  Service 
Veterans  Affairs  Medical  Center.  4100  West 
3rd  Street.  Dayton.  Ohio 
Release  of  Information  Copying  Ser\-ices  for 
the  following  locations: 
Veterans  Affairs  Medical  Center.  421  North 
Main  Street,  Leeds.  Massachusetts 
Springfield  Outpatient  Clinic 
1550  Main  Street,  Springfield. 
Massachusetts 

This  action  does  not  affect  current 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options  that  may 
be  exercised  under  those  contracts. 
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Deletions 

1  CHFtifv  thcit  the  fullovviiig  acfinri  will 
not  have  <i  .significant  inipail  on  a 
.substantial  number  of  small  cntilios 
The  ma|or  factors  consiiifrt'd  for  this 
certification  were 

1    The  action  m<i\  not  result  in  am 
additional  reporting,  riH:ordk(f«'ping  or 
other  compliance  r(H|uirements  for  srnal 
entities 

2.  The  action  will  not  have  a  severe 
economu:  impact  on  future  contractors 
for  the  commodities  and  services. 

3.  The  action  may  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  ser\'ices  to  the 
Ciovemment 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  [avits-Wagner- 
O'Dav  Act  (41  U.S.C.  4f)-4Hc)  in 
connection  with  the  commodities  and 
services  deleted  from  the  Procurtfment 
List. 

After  consideration  of  the  relevant 
matter  presented,  the  (Committee  has 
determined  that  the  ( ommodities  and 
services  listed  below  are  no  longer 
suitable  for  procurement  bv  the  Federal 
(k)vernmenf  under  41  U.S.C  4ti— 4Hc 
and  41  CFR  51-2.4 

Accordingly,  the  following 
commodities  and  services  are  hereby 
deleted  from  the  Procurement  List; 

( .iil!\IUUlill\fS 

(  !iiv>T,  shipping,  nl.idf 

Hi  r>-()l -!(>()-  i74H 
l.,i,iil("r.  Stniight  (VVoDci) 

")44()-()()-Hlh-J.TH') 
(;lHaiiiiig  Oiinipouiui.  VViruishii'ld 

Ink.  M.irking  Stfiu  il,  ()p<n|iie 

751{WK)-1H  t-7ti<J7 

7.'il(>-()()-lHi-:fi4H 
C'leaning  (l()ni(ininul.  Kug  diid  I  'ph(ilstt'r\ 

7'*,1()-()()-l  1  f-l'll.i 

7'H(M)l-UI,i-«762 

7i).}(M)l-.l<i:t-«757 
Hisinfei  tant-Detnrgeiit.  {icnrr.il  I'urpost' 

7'):i(M)i-:i'):i-«7.=):t 

Rinse  Additive,  llishwH^huig 

7t):f(M)()-tili)-<l.')7'-) 
Aerosol  Prijiit.  \.M  (jiiiT 

80l(M)(V-'SK4-tl4H 

H01(M)l)-721-t|74.< 

8()llM)()-141-2<l.")t) 

8010-<)()->IH.'i-j:ti)2 
tnamei 

H01t)-<)l-:t,lJ-t743 

m)io-oi-:i:«i-.=5()Hl 

H(mK-()i-.i,ifv-.')Or.:i 

H()l()-()l-.t,)l-«120 

H()U)-()i-:i:ii;-.t742 

H()l(M)l-.»>:i-:t.t7fi 
Kncinii'l,  AtTosol.  Wdtcrliase 
8lJ10-()l-.t.iO-,=i2.'i4 
801U-()l-:i5(K-.">2.5,5 
801U-01-;),5t>-474fi 
8010-0 1-1.S0-4747 
8010-01-:)  50-4755 
8010-01-350-5248 


.•\sMsl,Tnl 


H(MI)  OI-  V5r>-524') 

Hmo-<n-  15(»-52.">H 

HOIO   <ll  -  l<i7-MM"i 

I'.ii.itni'l.  l.,ii  qucr 
H()Il>-00-H52-'«l3  i 
HO  10-00-846-5117 
H()l(MI(t-lH1-7371 
HO  I  (M)0-'(88- 1 4  58 
H01(MKV-'rri-7()7') 

I  roust-rs.  Men's,  Me<li(  ill 
H4()5-(K)-1  1(>-H2't() 
H4()5-00-l  10-82'n 
H4l)5-0(Kn()-82't2 
8405-00- 11  ()-82'») 
8405-00-1 10-8244 
8405-00-1 10-82M5 
8405-00-1 10-82 W 
H405-0O- 110-8297 
H4(),5-<)0- 110-8298 
8405-00-1 10-H2'H» 
H405-0O- 110-8301 
8405-00-110-8302 
H405-00-ll()-44hH 
8405-00-1 10- 94h'J 
8405-00-110-9470 
8405-00-  1  10-^»471 
8405-00-110-9472 
H405-(K>-110-9473 
8405-00-110-9474 
8405-00-1 10-94  75 
8405-OO-1 10-947h 
8405-00-1 10-9477 
8405-00-1 10-9478 
8405-00-1 10-94"9 
840 5 -OO- 110-9480 
8405-1)0-110-9481 
H405-OO- 110-9482 
8405-00-1  10-948.) 
8405-00-110-9484 
8405-00-1 10-9485 
8405-O()-l  l()-948t. 
8405-OO-1 10-9487 
8405-00-1  1()- 9488 
8405-00-1 10-9489 
8405-00-1  l(V-9490 
8405-00- 110-9fi97 
8405-00-113-5418 
8405-00-008-8848 


Srr\  u  rs 
.•\dniinistrali\e  .ServK.es 

Defense  Keulilizalion  iind  Marketing 
Otfit  e,  .Shepp.ird  Building.  .Sheppard  Air 
Fort  e  Base,  Texas 
pood  .SerVK.e  Attendaiil 

Naval  Undersea  Warfare  (Center.  Budding 
35,  Keyport,  Washington 
lanitorial/Custodial 

I'  S   Courthouse.  500  Slate  .Avenue.  Kansas 
( .it\ .  Kansas 
lanitorial'Caistodial 

t-ederal  Building.  500  Quarrier  Slreel, 
( .'harleston.  West  Virginia 
VI. Ill  and  Messenger  Serv  ii  e 

U.S.  Army  Garrison-Fit/siinons,  .Xurora. 
Colorado 
Rest<)(  king  Parts 

Kelly  Air  Fore  e  Base.  Texas 
S(  rap  Breakdown 

Defense  Keiitili/alion  and  Marketing 
Olfii  e.  Kellv  Air  F(jrte  Base.  Texas 

Louis  R.  Bartalot, 

Deputy  Dirfctor  lOpfralionsI 

IFR  Dm    00-14684  Filed  h-8-00;  845  am] 

BILUNG  CODE  6353-01 -P 


DEPARTMEhfT  OF  COMMERCE 

Intematlonal  Trade  Administration 

North  American  Free-Trade 
Agreement,  Article  1904,  NAFTA  Panel 
Reviews;  Request  for  Panel  Review 

AGENCY:  NAFTA  Secretariat,  United 

States  Section,  International  Trade 

Administration,  Department  of 

Commerce. 

ACnON:  Notice  of  first  request  for  panel 

review. 


SUMMARY:  On  May  25,  2000,  IBP,  Inc. 
filed  a  First  Request  for  Panel  Review 
with  the  Mexican  Section  of  the  NAFTA 
Secretariat  pursuant  to  Article  1904  of 
the  North  American  Free  Trade 
Agreement.  Panel  review  was  requested 
of  the  final  antidumping  duty 
determination  made  by  the  Secretaria  de 
Comercio  y  Foraento  Industrial, 
respecting  Bovine  Carcasses  and  Half 
Carcasses,  Fresh  or  Chilled,  Originating 
in  the  United  States  of  America.  This 
determination  was  published  in  the 
Diario  Oficial  de  la  Federacion  del.  on 
April  28,  2000  and  May  9,  2000.  The 
NAFTA  Secretariat  has  assigned  Case 
Number  MEX-USA-00-1 904-02  to  this 
request. 

FOR  FURTHER  INFORMATION  CONTACT: 
Caratina  L.  Alston.  United  States 
Secretary,  NAFTA  Secretariat,  Suite 
2061,  14th  and  Constitution  Avenue, 
Washington,  D.C.  20230,  (202)  482- 
5438. 

SUPPLEMENTARY  INFORMATION:  Chapter 
19  of  the  North  American  Free-Trade 
Agreement  ("Agreement")  establishes  a 
mechanism  to  replace  domestic  judicial 
review  of  final  determinations  in 
antidumping  and  countervailing  duty 
cases  involving  imports  from  a  NAFTA 
country  with  review  by  independent 
binational  panels.  When  a  Request  for 
Panel  Review  is  filed,  a  panel  is 
established  to  act  in  place  of  national 
courts  to  review  expeditiously  the  final 
determination  to  determine  whether  it 
conforms  with  the  antidumping  or 
countervailing  duty  law  of  the  country- 
that  made  the  determination. 

Under  Article  1904  of  the  Agreement, 
which  came  into  force  on  January  1, 
1994,  the  Government  of  the  United 
States,  the  Government  of  Canada  and 
the  Government  of  Mexico  established 
fluyes  of  Procedure  for  Article  1904 
Binational  Panel  Reviews  ("Rules"). 
These  Rules  were  published  in  the 
Federal  Register  on  February  23,  1994 
(59  FR  8686). 

A  first  Request  for  Panel  Review  was 
filed  with  the  Mexican  Section  of  the 
NAFTA  Secretariat,  pursuant  to  Article 
1904  of  the  Agreement,  on  May  25, 
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2000,  requesting  panel  review  of  the 
final  determination  described  above. 
The  Rules  provide  that: 

(a)  a  Party  or  interested  person  may 
challenge  the  final  determination  in 
whole  or  in  part  by  filing  a  Complaint 
in  accordance  with  Rule  39  within  30 
days  after  the  filing  of  the  first  Request 
for  Panel  Review  (the  deadline  for  filing 
a  Complaint  is  June  26.  2000); 

(b)  a  Party,  investigating  authority  or 
interested  person  that  does  not  file  a 
Complaint  but  that  intends  to  appear  in 
support  of  any  reviewable  portion  of  the 
final  determination  may  participate  in 
the  panel  review  by  filing  a  Notice  of 
Appearance  in  accordeince  with  Rule  40 
within  45  days  after  the  filing  of  the  first 
Request  for  Panel  Review  (the  deadline 
for  filing  a  Notice  of  Appearance  is  July 
10,  2000);  and 

(c)  the  panel  review  shall  be  limited 
to  the  allegations  of  error  of  fact  or  law. 
including  the  jurisdiction  of  the 
investigating  authority,  that  are  set  out 
in  the  Complaints  filed  in  the  panel 
review  and  the  procedural  and 
substantive  defenses  raised  in  the  panel 
review. 

Dated:  )une  5.  2000. 
Caratina  L.  Alston, 

I  'nitfd  States  Secretan,'.  NAFTA  Secretariat. 
IFR  Dot.  00-14678  Filed  6-8-00;  8:45  a.Til 
BILUNG  CODE  3S1(MiT-U 


DEPARTMENT  OF  COMMERCE 

Natloruil  Oceanic  and  Atmospheric 
Administration 

[I.D.  060500B] 

Submission  For  OMB  Review; 
Comment  Request 

The  Department  of  Commerce  has 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Agency-  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

Title:  Application  for  Commercial 
Fisheries  Authorization  under  Section 
118  of  the  Marine  Mammal  Protection 
Act. 

Form  Numberfs):  None. 

OMB  Approval  Number.  ©648-0293. 

Type  of  Request  Regular  submission. 

Burden  Hours:  620. 

Number  of  Respondents:  4,000. 

Average  Hours  Per  Response:  15 
minutes  for  an  initial  application,  9 
minutes  for  a  renewal  application. 

Needs  and  Uses:  The  Marine  Mammal 
Protection  Act  (MMPA)  requires  any 


commercial  fisher  operating  in  a 
Category  I  or  II  fishery  to  register  for  a 
certificate  of  authorization  that  will 
allow  the  fisher  to  take  marine 
mammals  incidental  to  commercial 
fishing  operations.  Category  1  and  II 
fisheries  are  those  identified  by  NOAA 
as  have  either  frequent  or  occasional 
takings  of  marine  mammals. 

Affected  Public:  Business  or  other  for- 
profit  institutions  and  individuals. 

Frequency.  On  occasion. 

Respondent's  Obligation:  Mandator\'. 

OMB  Desk  Officer.  David  Rostker, 
(202)  395-3897. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier. 
DOC  Forms  Clearance  Officer,  (202) 
482-3272,  Department  of  Commerce. 
Room  6066,  14th  and  Constitution 
Avenue,  NW,  Washington,  DC  20230  (or 
via  the  Internet  at  lengelme@doc.gov). 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  David  Rostker,  OMB  Desk 
Officer,  Room  10202,  New  Executive 
Office  Building,  Washington,  DC  20503. 

Dated:  lune  2,  2000. 
Madeleine  Clayton, 

.Management  Analyst,  Office  of  the  Chief 

Information  Officer. 

[PR  Doc.  00-14526  Filed  6-8-00;  845  ami 

BILUNG  CODE  3510-22-F 


DEPARTMENT  OF  COMMERCE 

[I.D.  060500LE] 

Submission  for  OMB  Review; 
Comment  Request 

The  Department  of  Commerce  has 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Agency.  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 

Title:  Project  Design  for  Research, 
Exploration,  or  Salvage  of  the  R.M.S. 
Titanic  and/or  Its  Artifacts. 

Form  Number(s):  None. 

OMB  Approval  Number.  None. 

Type  of  Request:  Regular  submission. 

Burden  Hours:  48. 

Number  of  Respondents:  2. 

Average  Hours  Per  Response:  12 
hours  per  project  design  or  report. 

Needs  and  Uses:  The  R.M.S.  Titanic 
Act  of  1986  directs  NOAA  to  enter  into 
consultations  with  other  nations  to 
develop  international  guidelines  for 
research  on,  exploration  of,  or  salvage  of 


the  Titanic.  Proposed  guidelines  are 
being  published.  They  include  requests 
for  the  voluntarx'  submission  of  project 
designs  and  later  reports.  The 
information  will  allow  NOAA  to  assess 
the  potential  and  actual  impacts  of 
activities. 

Affected  Public:  Business  or  other  for- 
profit  institutions,  not-for-profit 
organizations. 

Frequency.  On  occasion. 

Respondent's  Obligation:  Voluntary'. 

OMB  Desk  Officer.  David  Rostker. 
(202)  395-3897. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier. 
DOC  Forms  Clearance  Officer,  (202) 
482-3272,  Department  of  Commerce, 
Room  6066,  14th  and  Constitution 
Avenue.  NW.  Washington.  DC  20230  (or 
via  the  Internet  at  lengelme@doc.gov). 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  David  Rostker,  OMB  Desk 
Officer,  Room  10202.  New  Executive 
Office  Building.  Washington.  DC  20503. 

Dated:  lune  1.  2000. 
Madeleine  Clayton. 

.Management  .■\nalyst.  Office  at  the  Chief 
Information  Officer 

(FR  Doc.  00-14527  Filed  6-8-00;  8:45  am] 
BILUNG  CODE  3S10-08-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  060600A] 

Submission  for  OMB  Review; 
Comment  Request 

The  Department  of  Commerce  (DoC) 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency.  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

Title:  Atlantic  Bluefin  Tuna 
Mandatory  Catch  Reporting. 

Agency  Form  Number! s):  None. 

OMB  Approval  Number.  0648-0328. 

T\j>e  of  Request:  Revision  of  a 
currently  approve  collection. 

Burden  Hours:  955. 

Number  of  Respondents:  8,697. 

Average  Hours  Per  Response:  5 
minutes  per  permit  holder  per  fish  using 
the  call-in  system;  10  minutes  per 
permit  holder  per  fish  using  the  catch 
card  svstem. 
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Meeds  and  I  'ses:  A.s  a  mt'inhtT  of  thf 
Inturnatidiidl  Cjjmmi.s.smn  for  tht* 
(^onservdfion  of  Atlantic  Tuna.s  (IC"(!AT). 
tho  I'.S.  i.s  rrquimi  to  fakr  pari  in  thf 
collodion  of  biological  statistics  for 
research  purposes.  In  adilition  to  this 
requirement,  the  I'  ,S.  must  abide  bv  the 
specific:  quota  a.s.sij^ned  to  it  by  the 
ICCAT.  The  mandatory  catch  reporting 
program  provides  t:urrent  information 
on  the  vessel  owners  participating  in  the 
Atlantic  tuna  fisheries,  thus  facilitating 
the  quota  monitoring  nec:essary  to  avoid 
exceeding  the  quota.  It  also  aids  the 
National  Marine  Fisheries  Service  in  the 
enforcement  of  fishery  regulations. 

Frequency  On  Occasion 

Respondent's  Obligation:  Mandatory 

OXtB  Desk  Officer.  David  Rostker, 
(202)  :}95-.1897 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  virriting  Linda  Engelmeier. 
DoC  Forms  Clearance  Officer.  (202) 
482-3272.  Department  of  Commerce, 
Room  6066.  14'"  and  Constitution 
Avenue.  NW.  Washington.  DC;  20230  (or 
via  the  Internet  at  lengelme@do<;.gov). 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  davs  of  publication  of  this 
notice  to  David  Rostker.  OMB  Desk 
Officer.  Room  10202.  New  Ex»K:utive 
Office  Building.  725  17'"  Street.  NW, 
Washington.  DC  20503. 

I),itf(i    ImiH  Z.  JdOO, 
(iwellnar  Banks, 

Miirni^i-iufiU  Annlvst.  Office  of  the  Chief 

IntiTiJuitiiin  <)fti(  tr 

IKK  I)(K    OO-Ufi/i:  Filed  t>-tt-()U.  8:45  ain| 
BILLING  CODE  3S10-23-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.060100C] 

Endangered  Species;  Permits 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 

ACTION:  Receipt  of  application  for  an 
enhancement  permit  (1258);  Issuance  of 
permits  1245  and  1231:  Issuance  of 
Amendment  #1  to  Permit  #1178. 


SUMMARY:  Notice  is  hereby  given  of  the 
following  actions  regarding  permits  for 
takes  of  endangered  and  threatened 
species  for  the  purposes  of  scientific 
research  and/or  enhancement:  NMFS 
has  received  a  permit  application  from 
the  North  Carolina  Zoological  Park 
(NCZP)  (1258):  NMFS  has  issued  permit 


1245  to  Mr  I  David  Whitaker.  fif  South 
Carolina  Department  of  Natural 
Resources  (SCDNR)  (1245):  Amendment 
#1  to  permit  1178  to  Mr.  Darryl 
Christenson.  of  the  National  Marine 
Fisheries  .Service.  Northeast  Fisheries 
Science  Center  (NMFS-NEFSC) 
(1178);and  permit  1231  to  Dr.  Llewellyn 
M.  Ehrhart,  of  University  of  Central 
Florida,  Dept.  of  Biological  Science 
(UCF)(1231). 

DATES:  Comments  or  requests  for  a 
public  hearing  on  any  of  the  new 
applications  or  modification  requests 
must  be  received  at  the  appropriate 
address  or  fax  number  no  later  than  5:00 
pm  eastern  standard  time  on  July  10. 
2000 

ADDRESSES:  Written  comments  on  any  of 
the  new  applications  or  modification 
requests  should  be  sent  to  the 
appropriate  office  as  indicated  below. 
C;omments  may  also  be  sent  via  fax  to 
the  number  indicated  for  the  application 
or  modification  request.  Comments  will 
not  be  accepted  if  submitted  via  e-mail 
or  the  internet.  The  applications  and 
related  documents  are  available  for 
review  in  the  indicated  office,  by 
appointment: 

For  Amendment  #1  to  permit  1178. 
and  permits  1258.  1231  and  1245. 
Endangered  Species  Division.  Office  of 
Protected  Resources.  NMFS.  1315  East- 
West  Highway.  Silver  Spring.  MD, 
20910  (Ph.:  301-71.3-1401). 
FOR  FURTHER  INFORMATION  CONTACT:  For 
Amendment  #1  to  permit  1178.  and 
permits  1258.  1231  and  1245:  Terri 
lordan.  Silver  Spring.  MD  (ph:  301-71.3- 
1401.  fax:  301-713-0376.  e-mail: 
Terri .  I  o  rd  an@n  oaa .  go  V ) . 

SUPPLEMENTARY  INFORMATION: 
Authority 

Issuance  of  permits  and  permit 
modifications,  as  required  by  the 
Endangered  Species  Act  of  1973  (16 
I  ISC.  1531-1543)  (ESA).  is  based  on  a 
finding  that  such  permits/modifications: 
(1)  Are  applied  for  in  good  faith;  (2) 
would  not  operate  to  the  disadvantage 
of  the  listed  species  which  are  the 
subject  of  the  permits;  and  (3)  are 
consistent  with  the  purposes  and 
policies  set  forth  in  section  2  of  the 
ESA.  Authority  to  take  listed  species  is 
subject  to  conditions  set  forth  in  the 
permits.  Permit.-;  and  modifications  are 
issued  in  accordance  with  and  are 
subject  to  the  ESA  and  NMFS 
regulations  governing  listed  fish  and 
wildlife  permits  (50  CFR  parts  222-226). 

Those  individuals  requesting  a 
hearing  on  an  application  listed  in  this 
notice  should  set  out  the  specific 
r«!asons  why  a  hearing  on  that 
application  would  be  appropriate  (see 


ADDRESSES).  The  holding  of  such 
hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries. 
NOAA.  All  statements  and  opinions 
contained  in  the  permit  action 
summaries  are  those  of  the  applicant 
and  do  not  necessarily  reflect  the  views 
of  NMFS. 

Species  Covered  in  this  Notice 

The  following  species  and 
evolutionarily  significant  units  (ESU's) 
are  covered  in  this  notice: 

The  following  species  are  covered  in 
this  notice:  endangered  shortnose 
sturgeon  {Acipenser  brevirostrum], 
endangered  Green  turtle  (Chelonia 
mydas].  Endangered  Kemp's  ridley 
turtle  (Lepidoc.helys  kempif). 
Endangered  Leatherback  turtle 
(Dermochelys  coriacea).  Threatened 
Loggerhead  turtle  [Caretta  caretta). 

New  Applicatioiu  Received 

NMFS  has  received  and  application 
from  the  North  Carolina  Zoological  Park 
has  requested  a  five  year  permit  to 
continue  to  maintain  four  (4)  adult 
shortnose  sturgeon  in  captivity  for 
enhancement  purposes.  The  applicant 
currently  possesses  four  adult  shortnose 
sturgeon  received  from  the  US  Fish  and 
Wildlife  Service  hatchery  at  Warm 
Springs  Georgia  in  November  1996 
under  scientific  research  permit  #986. 
Permit  986  will  expire  on  December  31. 
2000  and  the  permit  holder  does  not 
wish  to  renew  the  enhancement  aspects 
of  the  permit.  As  a  result,  the  North 
Carolina  Zoological  Park  is  applying  for 
an  individual  permit  to  continue 
maintenance  of  these  fish. 

Permits  and  Amendments  Issued 

Notice  was  published  on  March  21. 
2000  (65  FR  15131)  that  Mr.  J.  David 
Whitaker.  of  South  Carolina  Department 
of  Natural  Resources  applied  for  a 
scientific  research  permit  (1245).  The 
applicant  has  requested  a  three  year 
permit  to  establish  scientifically-valid 
indices  of  abundance  for  the  northern 
sub-population  of  the  threatened 
loggerhead  turtle  and  the  endangered 
Kemp's  ridley.  green  and  leatherback 
sea  turtles  which  occur  in  the  Atlantic 
Ocean  off  the  southeastern  United 
States.  This  study  is  intended  to  capture 
juveniles  and  adults,  thereby  providing 
a  more  comprehensive  assessment  of 
total  population  abundance  and  an 
assessment  of  the  health  of  individual 
animals.  Permit  1245  was  issued  on 
May  19.  2000.  authorizing  take  of  listed 
species.  Permit  1245  expires  October  31, 
2002. 

NMFS  has  eunended  permit  #1178 
issued  October  19,  1998.  The 
amendment  removes  three  annual 
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reporting  requirements  and  revises  a 
permit  special  condition.  The  permit 
holder  possesses  a  5-year  scientific 
research  permit  to  take  listed  sea  turtles 
incidentally  taken  in  foreign  and 
domestic  commercial  fisheries  operating 
in  state  waters  and  the  Exclusive 
Economic  Zone  in  the  Northwest 
Atlantic  Ocean.  The  work  will  be 
conducted  by  scientific  observers 
aboard  commercial  fishing  vessels.  This 
research  supports  the  National  Marine 
Fisheries  Service's  mission  of  assessing 
the  impacts  of  commercial  fisheries  on 
marine  resources  of  interest  to  the 
United  States.  Amendment  #1  to  Permit 
1178  was  issued  on  May  31.  2000, 
authorizing  take  of  listed  species.  Permit 
1 178  expires  December  21,  2003. 

Notice  was  published  on  January  14. 
2000  (65  FR  2381)  that  Dr.  Llewellyn  M. 
Ehrhart.  of  the  University  of  Central 
Florida.  Dept  of  Biological  Science 
applied  for  a  scientific  research  permit 
(1231).  The  Recovery  Plan  for  the  U.S. 
Population  of  Atlantic  Green  Turtle 
states  that  the  foremost  problem  in 
management  and  conservation  of  sea 
turtles  is  the  lack  of  basic  biological 
information.  This  study  proposes  to 
capture  turtles  living  in  the  Indian  River 
Lagoon  Estuary  of  central  Florida  in 
Brevard  and  Indian  River  counties.  The 
data  provided  by  the  study  will  include 
information  regarding  habitat 
requirements,  seasonal  distribution  and 
abundance,  movement  and  growth, 
feeding  preferences,  sex  distribution 
and  the  prevalence  and  severity  of 
fibropapilloma.  Permit  1231  was  issued 
on  May  31.  2000.  authorizing  take  of 
listed  species.  Permit  1231  expires 
March  31.  2005. 

Dated:  lune  5.  2000. 
Wanda  L.  Cain, 

Chief.  Endangered  Species  Division.  Office 
of  Protected  Resources.  Xational  Marine 
Fisheries  Sen/re. 

|FK  Doc.  00-14673  Filed  fi-H-00:  8:4.5  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  051000A] 

Marine  Mammals;  Permit  No.  1004 
(P595) 

AGENCY:  National  Marine  Fisheries 

Service,  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Scientific  research  permit 

amendment. 


SUMMARY:  Notice  is  hereby  given  that  a 
request  for  amendment  of  scientific 
research  no.  1004  submitted  by  the 
Whale  Conservation  Institute/Ocean 
Alliance.  191  Weston  Road.  Lincoln, 
MA  01773,  has  been  granted. 

ADDRESSES:  Tho  amendment  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment, 
in  the  following  offices: 

Permits  Division.  Office  of  Protected 
Resources.  NMFS,  1315  East-West 
Highway.  Room  13705.  Silver  Spring. 
MD  20910  (301/713-2289):  and 

Director,  Northeast  Region.  NMFS. 
One  Blackburn  Drive,  Gloucester,  MA 
01930-2298  (508/281-9250). 

FOR  FURTHER  INFORMATION  CONTACT: 

Ruth  Johnson, 301/713-2289. 

SUPPLEMENTARY  INFORMATION:  February 
11,  2000.  notice  was  published  in  the 
Federal  Register  (65  FR  6997)  that  an 
amendment  of  permit  no.  1004.  issued 
June  21,  1996  (61  FR  33906)  had  been 
requested  by  the  above-named 
organization.  The  requested  amendment 
has  been  granted  under  the  authority  of 
the  Marine  Mammal  Protection  Act  of 
1972  as  amended  (16  U.S.C.  1361  et 
seq.).  the  Regulations  Governing  the 
Taking  and  Importing  of  Mcu-ine 
Mammals  (50  CFR  part  216).  the 
Endangered  Species  Act  of  1973  as 
amended  (ESA,  16  U.S.C.  1531  et  seq.]. 
and  the  regulations  governing 
endangered  and  threatened  species  (50 
CFR  parts  222-226). 

Permit  No.  1004  has  been  amended  to: 
(1)  extend  the  expiration  date  of  the 
permit  to  December  31,  2000:  (2) 
increase  the  number  of  imported  tissue 
samples  from  all  species,  except 
southern  right  whale  (Eubalaena 
australis):  and  (3)  increase  locations 
from  which  samples  may  be  imported. 

Issuance  of  this  amendment  as 
required  by  the  ESA  of  1973  was  based 
on  a  finding  that  the  permit:  (1)  was 
applied  for  in  good  faith;  (2)  will  not 
operate  to  the  disadvantage  of  the 
endangered  species  which  is  the  subject 
of  this  permit;  and  (3)  is  consistent  with 
the  purposes  and  policies  set  forth  in 
Section  2  of  the  ESA. 

Dated:  |une  3,  2000. 
Ann  D.  Terbush, 

Chief  Permits  and  Documentation  Division. 
Office  of  Protected  Resources,  \ationai 
Marine  Fisheries  Ser\'ice. 
[FR  Doc.  00-14674  Filed  6-8-00:  8:45  ami 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

Application  of  BrolcerTec  Futures 
Exchange,  L.L.C.  for  Designation  as  a 
Contract  Market  in  U.S.  Treasury  Note 
and  U.S.  Treasury  Bond  Futures 
Contracts 

AGENCY:  Commodity  Futures  Trading 
Commission. 

ACTION:  Notice  of  availability  of  the 
terms  and  conditions  of  proposed 
commodity  futures  contracts. 


SUMMARY:  BrokerTec  Futures  Exchange, 
L.L.C.  ("BTEX"  or  "Exchange")  has 
applied  for  designation  as  a  contract 
market  for  the  automated  trading  of 
futures  contracts  on  short-term  U.S. 
Treasury  Notes  (2  Year),  medium-term 
U.S.  Treasury  Notes  (5  Year),  long-term 
U.S.  Treasury  Notes  (6'  2-IO  Year),  and 
U.S.  Treasury  Bonds  (15-30  Year)  on  an 
electronic  trading  system,  the  BrokerTec 
Execution  Capability  ("BTEC  ")  trading 
system. 

The  Exchange  has  not  previously  been 
approved  by  the  Commodity  Futures 
Trading  Commission  ("Commission")  as 
a  contract  market  in  any  commodity. 
Accordingly,  in  addition  to  the  terms 
and  conditions  of  the  four  proposed 
futures  contracts,  BTEX  has  submitted 
to  the  Commission  a  proposed  trade- 
matching  algorithm;  proposed  bylaws 
and  rules  pertaining  to  BTEX 
membership,  governance,  trading 
standards  and  disciplinary  and 
arbitration  procedures:  and  various 
other  materials  to  meet  the  requirements 
for  a  board  of  trade  seeking  initial 
designation  as  a  contract  market. 
BTEX's  submission  also  includes 
various  proposed  bylaws  and  rules  of 
the  BrokerTec  Clearing  Company.  L.L.C. 
("BCC").  an  affiliate  that  would  be 
responsible  for  clearing  and  settlement 
functions  for  the  Exchange. 

Acting  pursuant  to  the  authority 
delegated  by  Commission  Regulation 
140.96.  the  Division  of  Economic 
Analysis  and  the  Division  of  Trading 
and  Markets  have  determined  to  publish 
the  Exchange's  proposal  for  public 
comment.  The  Divisions  believe  that 
publication  of  the  proposal  for  comment 
at  this  time  is  in  the  public  interest,  will 
assist  the  Commission  in  considering 
the  views  of  interested  persons,  and  is 
consistent  with  the  Commodity 
Exchange  Act.  The  Divisions  seek 
comment  regarding  all  aspects  of 
BTEX's  application  and  addressing  any 
issues  commenters  believe  the 
Commission  should  consider. 

DATES:  Comments  must  be  received  on 
or  before  July  10,  2000. 


36668 


Federal  Register/ Vol.  65,  No.  112 /Friday.  June  9.  2000 /Notices 


FOR  FURTHER  INFORMATK>N  CONTACT: 

With  respect  to  question.s  about  the 
terms  and  conditions  of  BTEX's 
proposed  futures  contracts,  please 
contact  Michael  A.  Penick,  Industry 
Economist.  Division  of  Economic 
Analysis.  Commodity  Futures  Trading 
Commission.  Three  Lafayette  Centre. 
1155  21st  Street.  NVV.  Washington.  Dc 
20581:  telephone  number  (202)  41»- 
5279;  facsimile  number  (202)  418-5527: 
or  electronic  mail:  mpenick^cftc.gov. 
With  respect  to  BTEX's  and  BCCs  other 
proposed  rules,  plea.se  contact  Duane  C. 
Andresen.  Special  Counsel,  Division  of 
Trading  and  Markets,  at  the  same 
address;  telephone  number:  (202)  418- 
5492;  facsimile  number  (202)  418-5536; 
or  electronic  mail:  dandrffsen@cftc.gov 
SUPPLEMENTARY  INFORMATION: 

I.  Description  of  Proposal 

By  letter  dated  and  re<;eived  May  8. 
2000,  BTEX,  an  affiliate  of  Brokerfec 
Global.  LLC.  ("BrokerTec  "),  which 
includes  12  of  the  world's  largest  debt 
and  capital  markets  dealers  as  its 
shareholders.'  has  applied  to  the 
Commission  for  designation  as  a  contact 
market  for  electronic  trading  of  futures 
contracts  on  short-term  LI..S  Treasury 
Notes  (2  Year),  medium-term  U.S. 
treasury  Notes  (5  Year),  long-term  U.S. 
Treasury  Notes  (fi'  .-10  Year),  and  U.S. 
Treasurv-  Bonds  (1.5-30  Year).  The 
E.xchange  has  not  previously  been 
approved  as  a  contract  market  in  any 
commodity  Thus,  in  addition  to  the 
terms  and  conditions  of  the  four 
proposeii  futures  contracts.  BTEX  has 
submitted,  among  other  things,  a 
{)roposed  trade-matching  algorithm  and 
proposed  bylaws  and  rultis  pertaining  to 
HTEX  membership  rights  and 
obligations,  governance,  trading 
standards  and  disciplinary  and 
arbitration  prot:edures  B'FKX's 
submission  also  includes  various 
proposed  B("C;  bylaws  and  rules 

BTl^X  is  organized  as  a  Delaware 
limited  liability  company  with  three 
classes  of  shares  f'lass  .\  shares  would 
be  held  by  BrokerTec  or  aw  affiliate 
thereof,  and  possibly  other  entities  with 
whom  BrokerTec  may  become 
associated.-'  Class  B  shares  would  be 
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held  by  BTEX  clearing  members  in 
proportion  to  their  contributions  to  the 
BCC  Guaranty  Fund,  thereby  providing 
them  with  the  ability  to  participate  in 
the  governance  of  BTEX  in  proportion  to 
the  amount  of  capital  they  would  have 
at  risk  in  connection  with  trading  at 
BTEX.  Class  C  shares  would  be  held  by 
BTEX  members  who  were  on  non- 
clearing  members.  Once  operational,  the 
Exchange  would  be  governed  by  a  Board 
of  Directors  ( 'Board  ").  which  would 
include  one  Class  A  Director,  ten  Class 
B  directors,  one  Class  C  Director,  and 
three  public  Directors,  chosen  by  the 
Board.  At  its  annual  meeting,  the  Board 
would  appoint  a  chairman  of  the  Board. 
President.  Secretary,  and  Treasurer,  and 
could  appoint  one  or  more  Vice 
Presidents.  Assistant  Secretaries. 
Assistant  Treasurers,  and  such  other 
officers  as  may  be  required. '  The 
President  would  be  the  chief  executive 
officer  of  the  Exchange.  BCC  would 
similarly  be  governed  by  a  Board  of 
Directors  that  would,  among  other 
things,  appoint  a  President  as  chief 
executive  officer  of  the  company. •* 
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Eligibility  requirements  for  BTEX 
membership  would  include 
demonstration  of  operational 
capabilities  deemed  appropriate  by  the 
Exchange  in  light  of  the  applicant's 
anticipated  type  and  level  of  trading 
activity.  A  non-clearing  member  would 
be  required  to  make  a  security  deposit, 
purchase  one  share  of  Class  C  stock,  and 
file  an  agreement  under  which  a 
clearing  member  would  agree  to  accept 
for  clearing  any  transactions  effected  by 
the  non-clearing  member  which  were 
not  accepted  for  clearing  by  any  other 
clearing  member.  Any  Exchange 
member  could  become  a  clearing 
member,  provided  that  it  met  certain  net 
capital  and  other  specified 
requirements,  including  operational 
capacity.  A  clearing  member  would  be 
required  to  purchase  a  number  of  Class 
B  shares  that  is  approximately  the  same 
proportion  of  the  total  number  of 
outstanding  shares  of  Class  B  stock  as 
the  amount  required  to  be  deposited  by 
the  clearing  member  into  BCCs 
Guaranty  Fund  bears  to  the  total  amount 
required  to  be  on  deposit  in  the 
Guaranty  Fund.'"  Each  member  would 
be  responsible  for  diligently  supervising 
all  activities  of  its  employees  relating  to 
transactions  affected  on  the  Exchange  or 
subject  to  its  rules,  including  those 
employees  who  have  access  to  BTEC 
("Authorized  Traders'  ).  Each  member 
would  also  be  required  to  establish  a 
working  connection  with  BTEC  and  be 
responsible  for  training  and  testing  its 
employees  with  respect  to  BTEX  rules 
and  the  proper  use  of  BTEC  and  of  any 
terminal  or  other  device  used  for 
obtaining  access  thereto. 

BTEX  contracts  would  trade  over 
BTEC,  an  electronic  trading  system  that 
will  bo  based  on  a  customization  of  the 
OM  CLIC:K  Exchange  System.  The  OM 
CLICK  Exchange  System,  provided  by 
OM  Technology  AB  ("OM").  is  used  by 
more  than  ten  exchanges  worldwide. 
BTEC  will  also  be  based  on  the 
BrokerTec  fixed  income  cash  market 
trading  system  that  has  been  developed 
by  OM  and  is  scheduled  to  commence 
operations  in  )une  2000.  OM  would 
operate  BTEC  and  provide  facilities 
management  and  ongoing  technical  and 
other  support." 


any  ai  lion  to  dissolve,  liquidate  or  wind  up  BtX;. 
appointment  of  the  President,  and  any  ai  lion  to 
approve  or  modiK  B(;Cs  budget,  may  he  taken  only 
with  the  tonrurreni  e  of  a  majority  of  the  (;lass  A 
Dirertors 

■'Required  deposits  would  tx"  detBrmined  in 
accordaii'  e  with  a  formula  based  on  cleared  volume 
and  open  interest  over  the  previous  six  months 

"OM  and  BrnkcrTei  have  executed  numerous 
.igreements  goveminf}  the  design,  development,  and 
implementation  of  the  BrokerTec  trading  platform, 
proprietary  network,  and  facilities  management 
support  The  parties  are  currently  rompleting 
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Under  the  proposal,  orders  could  be 
entered  into  BTEC  only  by  or  through 
BTEX  members,  who  would  be 
responsible  for  all  orders  placed  through 
them."  BTEC  would  accept  orders  for 
outright  trades  and  calendar  spreads." 
Orders  entered  would  be  required  to 
include  user  identity  (including  member 
identity),  series  (listed  contract  month), 
bid  or  ask,  price,  quantity,  validity 
time.**  and  account  or  client.  Except  for 
bunched  orders,  each  customer  order 
entered  into  BTEC  would  be  for  one 
account. 

BTEC  would  accept  the  entry  of  limit 
orders  "^  and  market  orders."  These 
orders  would  be  executed  pursuant  to  a 
trade-matching  algorithm  that  would 
give  first  priority  to  orders  at  the  best 
prices,  and  then  give  priority  among 
orders  at  the  same  price  based  upon 
time  of  entry  into  BTEC.^^  Upon 
execution  of  transaction,  transaction 
data  would  be  automatically  transmitted 
to  the  BCC  for  clearing.  Trade  data  and 
bids  and  offers  would  also  be  provided 
to  members  through  BTEC.'^  Once 
executed,  a  member  may  cancel  an 
erroneous  transaction  only  if.  among 
other  things,  the  price  of  Uie  transaction 
is  outside  the  Board-specified  No- 
Cancellation  Range  and  the  member 
advises  the  Exchange  of  the  error  within 
10  minutes  after  the  transaction  was 
confirmed. 

BTEX  also  would  permit  block  trades, 
exchanges  of  futures  for  physicals 


definitive  documentation  governing  the  complete 
OM-BrokerTec  relationship 

'  Customers  of  members  may  be  able  to  place 
orders  through  automated  order  routing  systems, 
but  all  such  orders  would  have  to  pass  through  a 
server  or  other  connection  of  an  Exchange  member 

"  Other  types  of  combination  trades  may  be 
introduced  at  a  later  date 

"The  validity  time  rules  for  an  order  would 
require  that  the  order  be  one  of  the  following:  good 
until  cancelled  (expiration);  good  up  to  a  specified 
number  of  trading  days  (maximum  of  255  days);  or 
good  until  the  end  of  the  trading  day. 

'°A  limit  order  could  be  any  of  the  following:  (1) 
"fill  or  kill,"  an  order  to  be  filled  for  the  entire 
quantity  against  opposite  orders  open  in  BTEC  or 
to  be  automatically  canceled;  (2)  "fill  and  kill,"  an 
order  to  be  executed  to  the  extent  there  are  opposite 
orders  open  in  BTEC,  with  any  balance  of  the  order 
to  be  automatically  canceled,  and  (3)  "fill  and 
store."  an  order  to  be  executed  to  the  extent  there 
are  opposite  orders  open  in  BTEC.  with  any  balance 
of  the  order  to  remain  an  open  order  until  it  expires, 
is  executed,  or  is  canceled. 

"  A  market  order  mav  be  either  "fill  or  kill"  or 
"fill  and  kill." 

'^Subject  to  this  sequence,  orders  for 
combination  trades  would  be  executed  and  the  legs 
thereof  would  be  priced  pursuant  to  an  algorithm 
that  gives  priority  to  execution  of  each  leg  of  the 
transaction  as  a  separate  transaction  rather  than  to 
execution  of  the  transaction  at  a  differential,  if  the 
legs  of  the  transaction  are  better  than,  or  equal  to. 
the  differential  pnce. 

'  ^  BTEX  represents  that  it  intends  to  make  the 
trade  data  available  on  a  commercial  basis  to  trade 
dissemination  vendors. 


("EFP").  and  exchanges  of  futures  for 
swaps  ("EFS").  Specifically,  BTEX 
would  allow  a  block  trade  to  be  effected 
between  a  member's  customers,  between 
the  member  and  a  customer,  and 
between  the  member  and  any  other 
member  (acting  for  itself  or  its 
customers),  subject  to  the  parties 
meeting  certain  specified  requirements. 
The  minimum  lot  size  for  a  block  trade 
would  be  250  lots,  and  the  period 
within  which  the  block  trade  would  be 
required  to  be  reported  to  the  Exchange 
would  vary,  depending  upon  the  size  of 
the  trade,  i.e.,  larger  block  trades  would 
be  reported  within  longer  intervals  than 
smaller  block  trades.  BTEX  would 
impose  no  parameters  on  the  price  at 
which  the  block  trade  could  be 
executed.  1* 

A  member  would  be  able  to  effect  an 
EFP  at  any  price  as  may  be  mutually 
agreed  upon  by  the  parties  to  the 
transaction  without  entering  the 
transaction  into  BTEC.  The  commodity 
being  exchanged  would  be  required  to 
have  a  high  degree  of  price  correlation 
to  the  underlying  commodity  for  the 
futures  contract  such  that  the  futures 
contract  would  serve  as  an  appropriate 
hedge  for  such  commodity.  A  member 
would  similarly  be  able  to  effect  an  EFS 
at  any  price  as  may  be  mutually  agreed 
upon  by  the  parties  to  the  transaction 
without  entering  the  transaction  into 
BTEC.  The  fluctuations  in  the  value  of 
the  swap  would  be  required  to  have  a 
high  degree  of  correlation  to 
fluctuations  in  the  price  of  the 
underlying  commodity  for  the  futures 
contract  being  exchanged  such  that  the 
futures  contract  would  serve  as  an 
appropriate  hedge  for  such  swap  Block 
trades,  EFPs,  and  EFSs  would  be 
submitted  to  the  BCC  for  clearing  at  the 
time  they  are  reported  to  the  Exchange. 

BCC  would  have  its  own  financial 
resources  (including  a  Guaranty  Fvmd), 
market  protection  mechanisms,  risk 
management  staff,  and  internal  controls 
in  place  in  order  to  monitor  risk 
exposure  and  maintain  the  financial 
integrity  of  BTEX  and  BCC.  The  amount 
that  would  be  deposited  and  maintained 
in  the  Guaranty  Fund  by  each  clearing 
member  would  be  equal  to  that 


'*  BTEX's  rules  permit  the  Board  to  establish  a 
market-maker  program  whereby  members  or  their 
affiliates  may  be  designated  as  market  makers  and 
may  be  granted  benefits  in  return  for  assuming 
obligations  in  order  to  provide  liquidity  and 
orderliness  in  an  Exchange  market.  Benefits 
accruing  to  market  makers  could  include,  among 
others,  access  to  information  regarding  standing 
orders  in  BTEC.  priority  in  the  execution  of 
transactions  effected  in  the  capacity  of  market 
maker,  reduced  transaction  fees,  and  receipt  of 
compensatory  payments.  The  Board  may  also 
restrict  the  right  to  effect  block  trades  only  to 
members  which  are  market  makers. 


member's  proportionate  percentage  of 
volume  and  open  interest.  BCC  would 
also  have  the  ability  to  impose 
assessments  on  nondefaulting  clearing 
members  to  meet  a  shortfall  caused  by 
the  default  of  another  clearing  member, 
subject  to  specified  limitations.  BCC 
would  secure  an  outside  party  to 
provide  certain  processing  senices  with 
respect  to  clearing  and  settlement  of 
BTEX  contracts.  Although  the  details  of 
the  duties  that  would  be  performed  have 
not  been  finalized,  any  such  operation 
would  be  conducted  consistent  with 
BCC  rules. 

BTEX's  provisions  for  compliance  and 
surveillance  programs  would  include 
market  surveillance,  trade  practice 
surveillance,  disciplinary  functions, 
financial  surveillance  in  cases  where 
BTEX  is  the  member  firm's  self- 
regulatory  organization,  and  arbitration. 
BTEX  would  secure  an  outside  party  to 
perform  certain  trade  practice  and 
market  surveillance  activities  and  other 
functions  in  support  of  the  BTEX 
compliance  program.  The  details  of  the 
siu^eillance  techniques  to  be  applied 
and  the  allocation  of  fiuictions  between 
BTEX  and  the  third  party  have  not  been 
finalized.'^ 

n.  Request  for  Comments 

Any  person  interested  in  submitting 
written  data,  views,  or  arguments  on  the 
proposal  to  designate  BTEX  should 
submit  their  views  and  comments  by  the 
specified  date  to  Jean  A.  Webb. 
Secretary,  Conunodity  Futtu-es  Trading 
Commission,  Three  Lafayette  Centre, 
1155  21st  Street,  NW.  Washington.  DC 
20581.  In  addition,  comments  may  be 
sent  by  facsimile  transmission  to 
facsimile  niunber  (202)  418-5521,  or  by 
electronic  mail  to  secretary@cftc.gov. 
The  Divisions  seek  conmient  on  all 
aspects  to  BTEX's  application  for 
designation  as  a  new  contract  market. 
Reference  should  be  made  to  BTEX's 
application  for  designation  as  a  contract 
market  in  U.S.  Treasury  Note  and  U.S. 
Treasury  Bond  futures  contracts.  Copies 
of  each  contract's  proposed  terms  and 
conditions  are  available  for  inspection 
at  the  Office  of  the  Secretariat  at  the 
above  address.  Copies  also  may  be 
obtained  through  the  Office  of  the 
Secretariat  at  the  above  address  or  by 
telephoning  (202)  418-5100. 


"The  Exchange's  proposed  disciplinary  rules 
generally  follow  the  provisions  of  Part  8  of  the 
Commission  Regulations.  As  previously  noted,  the 
Board  would  appoint  Business  Conduct. 
Adjudication,  and  Appeals  Committees 
Investigations  of  any  suspected  violation  of 
Exchange  bylaws  or  rules  would  be  presented  lo  the 
Business  Conduct  Committee  BTEX  rules  also 
would  include  summary  proceedings,  under  which 
the  compliance  staff  could  summarily  impose  a  fine 
against  a  member  for  certain  types  of  violations 
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Other  matorials  siibmittod  by  BTEX 
may  be  available  upon  request  pursuant 
to  the  Freedom  of  Inforrndtinn  Act  (5 
U.S.C.  552).  except  t(i  the  extent  that 
they  are  entitled  to  confidential 
treatment  pursuant  to  17  CFR  145.5  or 
145.9.  Requests  for  copies  of  such 
materials  should  be  made  to  the 
Freedom  of  Information.  Privacy  and 
Sunshine  Act  compliance  staff  of  the 
Office  of  the  Se<:retariat  at  the 
Commission  headcjuarters  in  accordance 
with  17  CFR  145.7  and  145.8. 

IssiumI  111  \V,isiuMf;ti)M.  IX^  1)11  luilc  '>.  21)00 
Alan  L.  Seifert. 
Drpiity  Dim  tor 

|FR  !)()(    0()-14'iJ:i  KiU'.l  (>-H-«0.  8;43  aiii| 
BILUNG  COOe  ft3S1-01~M 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

[CPSC  Oockst  No.  0O-COO10] 

Red  Rock  Trading  Co.,  Inc.,  a 
Corporation,  and  Blackjack  Fireworks, 
Inc.,  a  Corporation,  Provisional 
Acceptance  of  a  Settlement  Agreement 
and  Order 

agency:  Cionsumer  Prnduc:t  Safety 

Commission. 

ACTION:  Notice. 


SUMMARY:  It  is  the  policy  of  the 
Commission  to  publish  settlements 
vvhic  h  it  provisionally  ac(  opts  under  the 
r-'ederal  Hazardous  Substances  Act  in 
the  Federal  Register  in  accordance  with 
the  terms  of  16  CFR  1  1  lH.2l)(e)-(h) 
Published  below  is  a  provisionally- 


accepted  Settlement  Agreement  with 
Red  Rock  Trading  (^o..  Inc.,  a 
corporation,  and  Blackjack  Fireworks. 
Inc..  a  c:orporation,  containing  a  civil 
penalty  of  $90,000.' 
DATES:  Any  interested  person  may  ask 
the  (Commission  not  to  accept  this 
agreement  or  otherwise  comment  on  its 
contents  by  filing  a  written  request  with 
the  Office  of  the  Secretary  bv  fune  24. 
2000. 

ADDRESSES:  Persons  wishing  to 
comment  on  this  Settlement  Agreement 
should  send  written  comments  to  the 
Comment  00-COOlO,  C3ffice  of  the 
.Secretary.  CConsumer  Product  Safety 
(Commission,  Washington,  DC  20207. 
FOR  FURTHER  INFORMATKJN  CONTACT: 
Dennis  C.  Kacovanis.  Trial  Attorney. 
Offit:e  of  Compliance  and  Enforcement. 
(Consumer  Product  Safety  (Commission, 
Washington,  DC  20207;  ielephone  (301) 
504-0626.  1.^46. 

SUPPLEMENTARY  INFORMATION:  The  text  of 
the  Agreement  and  Order  appears 
below 

D.llfil    luni'  5.  JOOO 
Sadye  K.  Dunn, 

.S('(  rftiir\ 

Settlement  Agreement  and  Order 

1    Red  Rock  Trading  (Compan\',  Inc. 
(hereinafter.  "Red  Rock"),  a  corporation 
and  Blackjack  Fireworks,  Inc. 
(hereinafter,  "Blackjack"),  a  corporation 
enter  into  this  Settlement  Agreement 
and  Order  (hereinafter.  '  Settlement 
Agreement"  or  "Agreement")  with  the 
staff  of  the  (Consumer  Product  Safety 
(Commission,  and  agree  to  the  entry  of 
the  attached  Order  incorporated  by 


reference  herein.  The  purpose  of  the 
Settlement  Agreement  is  to  settle  the 
staffs  allegations  that  Red  Rock  and 
Blackjack  knowingly  violated  sections 
4(a)  and  (c)  of  the  Federal  Hazardous 
Substances  Act  (FHSA).  15  U.S.C. 
1263(a)  and  (c). " 

I.  The  Parties 

2.  The  "staff  is  the  staff  of  the 
(^Consumer  Product  Safety  Commission 
(hereinafter,  "Commission"),  an 
independent  regulatory  commission  of 
the  United  States  government 
established  pursuant  to  section  4  of  the 
Consumer  Product  Safety  Act  (CPSA), 
15  U.S.C.  2053. 

3.  Red  Rock  is  a  corporation  organized 
and  existing  under  the  laws  of  the  State 
of  Nevada.  Red  Rock's  corporate  address 
is  6000  South  Eastern,  Suite  llE,  Las 
Vegas,  NV  89119.  Red  Rock  imports  and 
distributes  consumer  fireworks. 

4.  Blackjack  is  a  corporation 
organized  and  existing  under  the  laws  of 
the  State  of  Nevada.  Blackjack's 
corporate  address  is  6000  South  Eastern. 
Suite  HE,  Las  Vegas.  NV  89119. 
Blackjack  sells  consumer  fireworks. 

II.  Allegations  of  the  Staff 

5.  On  19  occasions  between  December 
14.  1994  and  May  20,  1999,  Red  Rock 
and  Blackjack  introduced  or  caused  the 
introduction  in  interstate  commerce  of 
36  different  kinds  of  fireworks  devices 
(703.823  retail  units)  identified  and 
described  below  that  failed  to  comply ' 
with  the  Commission's  Fireworks 
Regulations  at  16  CFR  Part  1507  and  16 
CFR  1500  14(b)(7)  and  1500.17(a)(3). 


Collection  date  * 
Entry  date 

Sample  No 

Product 

Violation 

12/14/94-  „ „ 

T-830-7216 

T -830-^030 

T -830-^  162 

T-830~7345 

96^  860-6467 

96-860-6468 

96-860-6470 

96-860-6472 

97-830-3219 

97-860-3220 

97-830-4214 

97-830-^215 

97-830-4216 

97-830-3259 
97-830-3530 
97-830-6350 
98-860-8074 
98-860-6079 
98-860-6848 
98-860-8999 

Bottle  Rockets     

Fuse  Attachment 

05/08/95     „ 

Candle  Star         

Fuse  Burn  Time,  Side  Ignition 
Fuse  Attachment   Fuse  Burn  Time 

05/08/95      

News  Transmitter  „ 

Moon  Traveller     „ 

Jumping  Jacks                      .._.-„-„.—»....._■.„«■.......... 

Whistling  Moon  Traveller              

06/02/95 

09/26/96  •   

Fuse  Bum  Time.  Fuse  Attachment 
Fuse  Bum  Time 

09/26/96'    

Stick  Rigidity 
Fuse  Burn  Time 

09/26/96*   

General  Custer  s  Last  Stand        

09/26/96"   

Amilery  Shell               

Fuse  Bum  Time 

04/21/97*    

Cobra  Black  Snake      „„ 

Excess  Arsenic 

04/21/97"    

Battle  of  Colors      „ 

Night  Shell           

Excess  Pyrotechnic,  Composition 
Fuse  Bum  Time 

05/15/97    

05/15/97      

Overtord  in  Sky    

Battle  of  Colors   

Excess  Pyrotechnic.  Composition.  Pyro- 
technic Leakage 

Excess  Pyrotechnic.  Composilon,  Fuse 
Burn  Time.  Bumout/Blowout 

Excess  Pyrotechnic.  Composition 

Excess  Arsenic 

05/15/97      

06/19/97     

Spnng  Thunder                     

06/19/97      

Rattles  Colored  Snakes  „ 

07  11/97      

Ninia  Shell                   „ 

News  Transmitter         

Fuse  Bum  Time 

0409/98     

Fuse  Bum  Time 

04/09/98     

7  Shot  Night  Shell 

Fuse  Attachment,  Tipover 
Fuse  Bum  Time 

05/05/98     

Sky  Travel  Barrage     

05/21/98    

Victory  Celebration      

Fuse  Attachment. 

■  ( .li.iirni.Mi  .Xiiii  Mniun   iinl  ( ..  uniinsMniin 
rtiniiM>  H   Miiiir>'  i'j|-il  h  I  pnn  isiiin.illv   ii  c  "(it  th>- 
rtgrffiiieiit  (!oniinisMim>'r  Mary  ShHila(.all  vuled  In 


iriil 


ii'lt'i  t  till'  .(urt'i'iiii'ui   ( ,hiiirni,tii  Hri  »  n  ; 

(  oiiiMiissioniT  ( >all  tWfii  statcniciits  i  nru  iTinriK 

their  rt»sp«"(  tivc  votes,  copip.s  of  whii  h  art"  available 


from  the  Offii  h  of  the  Sci  retarv.  (Consumer  I'roduct 
.Safptv  (.ntnmis.sion,  WashinRtun.  DC  20207 
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Collection  date ' 
Entry  date 


Sample  No 


Product 


Violation 


05/22/98 

05/22/98 
06/19/98 
06/19/98 

06/19/98 

06/19/98 
06/19/98 
06/15/98 
06/15/98 
12/09/98 
03/30/99 
03/30/99 
04/19/99 
05/12/99 
05/12/99 
05/20/99 


98-860-6810    Smoke  Toy  Device  Fuse  Burn  Time.  Side  Ignition   External 

Flame 

98-860-6811     2  Color  Smoke  Fuse  Bum  Time.  External  Flame. 

98-830-3830     Night  Shell  Tipover.  Side  Ignition 

98-830-3831     Thunder  Crackling  Labeling.  Excess  Pyrotechnic  Composi- 
tion, Fuse  Burn  Time.  Side  Ignition 
09-830-3832    Thunder  &  Rain  Labeling  Excess  Pyrotechnic.  Composi- 
tion, Fuse  Burn  Time.  Side  Ignition 

98-830-3833    Command  Teste Excess  Pyrotechnic,  Composition 

98-830-3834     Sunglow  Excess  Pyrotechnic,  Composition 

98-830-6843    Moon  Travellers Stick  Rigidly, 

98-830-6844    Air  Travel  Fuse  Bum  Time 

99-830-3311     96  Color  Peal  Fuse  Bum  Time.  Side  Ignition 

99-860-5662     10  Ball  Roman  Candle  Fuse  Bum  Time 

99-860-5663     10  Ball  Roman  Candle  Excess  Pyrotechnic,  Composition, 

99-860-6063    Jumping  Jacks Pyrotechnic.  Leakage 

99-860-5654     Small  Festival  Balls  Fuse  Bum  Time 

99-860-5658  ,  Dragon  Dancing Side  Ignition 

99-860-6192    Artillery  Shell  Pyrotechnic.  Leakage 


6.  Each  of  the  fireworks  devices 
identified  in  paragraph  5  above  is  a 
"banned  hazardous  substance"  pursuant 
to  section  2(q)(l)(B)  of  the  FHSA,  15 
U.S.C.  1261(q)(l){B),  16  CFR  Part  1507, 
and  16  CFR  1500.17(a)(3). 

7.  Each  of  the  fireworks  devices 
identified  in  paragraph  5  above  that 
failed  to  comply  with  the  labeling 
requirements  are  "misbranded 
hazardous  substances"  pursuant  to 
section  3(b)  of  the  FHSA,  15  U.S.C. 
1262(b)  and  16  CFR  1500.14(b)(7). 

8.  Red  Rock  and  Blackjack  knowingly 
introduced  or  caused  the  introduction 
in  interstate  commerce:  or  received  in 
interstate  commerce  and  delivered  or 
proffered  delivery  thereof  for  pay  or 
otherwise,  the  harmed  and  misbranded 
hazardous  fireworks  identified  in 
paragraph  5  above,  in  violation  of 
sections  4(a)  and  (c)  of  the  FHSA,  15 
U.S.C.  1263(a)  and  (c). 

III.  Response  of  Red  Rock  and 
Blackjack 

9.  Red  Rock  and  blackjack  deny  the 
allegations  of  the  staff  set  forth  in 
paragraphs  5  through  8  above. 

10.  Red  Rock's  and  Blackjack's 
products  comply  with  all  federal 
statutes  and  regulations  (including  those 
cited  above)  and  are  specifically 
manufactured  to  comply  with  such 
laws.  Red  Rock  and  Blackjack,  in  fact, 
have  arranged  for  many  of  their 
products  to  be  tested  by  qualified 
individuals  to  ensure  compliance  with 
all  such  laws.  Moreover,  Red  Rock  and 
Blackjack  are  aware  of  no  injuries 
associated  with  any  products  imported 
by  them  over  the  years. 

11.  Red  Rock  and  Blackjack 
vehemently  deny  they  knowingly 
introduced  or  caused  the  introduction 
in  interstate  commerce;  or  received  in 


interstate  commerce  and  delivered  or 
proffered  delivery  thereof  for  pay  or 
otherwise  any  banned  hazardous 
substances  and/or  misbranded 
hazardous  substances,  including  the 
alleged  banned  hazardous  substances 
and/or  alleged  misbranded  hazardous 
substances  described  above  in 
paragraph  5. 

12.  Red  Rock  and  Blackjack  are  only 
entering  into  this  Settlement  Agreement 
because  of  the  tremendous  legal  cost  of 
contesting  a  fine  action  against  the 
Commission  in  Court  as  well  as  the 
negative  publicity  that  could  be 
associated  with  a  long  drawn  out  trial. 

rv.  Agreement  of  the  Parties 

13.  The  Consumer  Product  Safety 
Commission  has  jurisdiction  over  Red 
Rock  and  Blackjack,  and  the  subject 
matter  of  this  Settlement  Agreement  and 
incorporated  Order  under  the  following 
acts:  Consumer  Product  Safety  Act,  15 
U.S.C.  2051  et  seq.,  and  the  Federal 
Hazardous  Substances  Act,  15  U.S.C. 
1261  etseq. 

14.  Red  Rock  and  Blackjack  agree  to 
the  entry  of  the  attached  Order  which  is 
incorporated  herein  by  reference. 

15.  This  Settlement  Agreement  and 
Order  is  entered  into  for  the  purposes  of 
settlement  only  and  does  not  constitute 
a  determination  by  the  Commission  or 
an  admission  by  Red  Rock  and 
Blackjack  that  Red  Rock  and  Blackjack 
knowingly  violated  the  FHSA  and  the 
Commission's  Fireworks  Regulations. 

16.  Upon  final  acceptance  of  this 
Settlement  Agreement  by  the 
Commission  and  issuance  of  the  Final 
Order,  Red  Rock  and  Blackjack 
knowingly,  voluntarily,  and  completely 
waived  any  rights  they  may  have  in  this 
matter  (l)  to  an  administrative  or 
judicial  hearing  (2)  to  judicial  review  or 


other  challenge  or  contest  of  the  validity 
of  the  Commission's  actions,  (3)  to  a 
determination  by  the  Commission  as  to 
whether  Red  Rock  and  Blackjack  failed 
to  comply  with  the  FHSA,  (4)  to  a 
statement  of  findings  of  fact  and 
conclusions  of  law.  and  (5)  to  any 
claims  under  the  Equal  Access  to  Justice 
Act. 

17.  For  purposes  of  section  6(b)  of  the 
CPSA,  15  U.S.C.  2055(b),  this  matter 
shall  be  treated  as  if  a  complaint  had 
issued,  and  the  Commission  may 
publicize  the  terms  of  the  Settlement 
Agreement  and  incorporated  Order. 

18.  In  settlement  of  the  staff's 
allegations.  Red  Rock  and  Blackjack 
agree  to  pay  a  civil  penalty  of 
$90,000.00  as  set  forth  in  the 
incorporated  Order. 

19.  Upon  the  full  payment  of  the  civil 
penalty  as  set  forth  in  the  Final  Order, 
the  Commission  fully  releases,  acquits, 
and  forever  discharges  Red  Rock  and 
Blackjack  and  its  officers,  directors, 
and/or  employees  from  all  claims  for 
civil  penalties,  demands  for  civil 
penalties,  liabilities  for  civil  penalties, 
actions  for  civil  penalties,  or  causes  of 
actions  for  civil  penalties  for  all 
violations  from  December  14.  1994 
through  December  31.  1999  for  which 
the  Commission  has  issued  letters  of 
advice  to  Red  Rock  and  Blackjack. 

20.  Upon  provisional  acceptance  of 
this  Settlement  Agreement  by  the 
Commission,  the  Commission  will  place 
the  Settlement  Agreement  and  the 
incorporated  Order  on  the  public 
record,  and  publish  it  in  the  Federal 
Register  in  accordance  with  the 
procedures  set  forth  in  16  CFR 
in8.20{e)-(h).  If  the  Commission  does 
not  receive  any  written  requests  not  to 
accept  the  Settlement  Agreement  within 
15  days,  the  Settlement  Agreement  shall 
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be  deemed  finally  accepted  and  the 
Final  Order  issued  on  the  16th  day 

21.  Red  Rock  and  Blackjack  have 
recently  become  members  of  the 
American  Fireworks  Standards 
Laboratory  (AFSL)  Based  on  current 
data,  the  Commission  staff  believes  that 
fireworks  imported  under  the  AFSI. 
testing  and  certificaticm  program  are 
more  likely  to  comply  with  the 
Commission's  Fireworks  Regulations 
than  non-AFSL  fireworks  are. 
Accordingly,  the  Commission  will  not 
pursue  FHSA  violations  against  Red 
Rock  and  Blackjack  for  those  fireworks 
products  legitimately  tested  and 
certified  by  AFSL  as  complying  with  the 
Commission's  Fireworks  Regulations,  as 
the  AFSL  program  is  currently 
structured  and  administered.  However, 
the  Commission  staff  will  continue  to 
monitor  the  AFSL  program.  If  the 
Commission  staff  determines  that  the 
AFSL  program  does  not  adequately 
assure  compliance  with  the  fireworks 
regulations,  it  will  notify  Red  Rock  and 
Blackjack  in  writing.  After  providing 
such  written  notice  to  Red  Rock  and 
Blackjack,  the  Commission  staff  will 
have  the  enforcement  discretion  to 
pursue  violations  of  the  FHSA  and  the 
Commission's  Fireworks  Regulations 
against  Red  Rock  and  Blackjack  for 
AFSL  tested  fireworks  products 
received  and/or  imported  by  Red  Rock 
and  Blackjack  after  such  notification 
date.  The  Commission  staffs 
determination  on  the  adequacy  of  the 
AFSL  testing  and  certification  program 
is  neither  reviewable  nor  subject  to 
challenge  by  Red  Rock  and  Blackjack 
nor  provides  a  basis  for  Red  Rock  and 
Blackjack  to  challenge  this  Agreement. 

22.  This  Settlement  Agreement  may 
be  used  in  interpreting  the  Order. 
Agreements,  understandings, 
representations,  or  interpretations  apart 
from  those  contained  in  this  Settlement 
Agreement  and  incorporated  Order  may 
not  be  used  to  vary  or  contradict  its 
terms. 

23.  The  provisions  of  this  Settlement 
Agreement  and  Order  shall  apply  to  Red 
Rock  and  Blackjack  and  each  of  their 
successors  and  assigns. 

24.  Upon  final  acceptance  of  this 
Agreement,  the  Commission  shall  issue 
the  attached  Final  Order. 

Responiifms  RmcI  Kck  k.  TraitinR  Company. 
Inc.  and  Blackjack  Fireworks.  Inc. 


Uiiled:  .March  H.  2000. 
Tim  M(.C(iv. 

Pn-sident.  Red  Rot  k  Trading  Company.  Inc. 
and  HIcit  kiark  Fireworks.  Ini ..  6000  South 
EdsltTii.  Suiti'  1  IE.  Iais  Vfgas.  \V 89119. 

(^nmmis.sion  .Staff 
.Man  H.  .Schoem. 

.■\ssisttint  E.\ccuttve  Director,  Consumer 

Product  Safety  C,'<jm/r;s,sjon.  Office  of 

Compliance.  Washington.  DC  20207-0001 

Kric.  L.  .Stone, 

Director.  Legal  Division.  Office  of 

Compliance 

Dated:  March  16.  2000. 
IJennis  C^  Kacoyani.s. 

Trial  Attorney.  Legal  Division,  Office  of 
Compliance. 

Order 

Upon  consideration  of  the  Settlement 
Agreement  entered  into  between 
Respondents  Red  Rock  Trading 
Company.  Inc..  a  corporation.  Blackjack 
Fireworks,  Inc.,  a  corporation,  and  the 
staff  of  the  Consumer  Product  Safety 
Commission;  and  the  Commission 
having  jurisdiction  over  the  subject 
matter  and  Red  Rock  Trading  Company. 
Inc.  and  Blackjack  Fireworks,  Inc.;  and 
it  appearing  that  the  Settlement 
Agreement  and  Order  is  in  the  public 
interest,  it  is 

Ordered,  that  the  Settlement 
Agreement  be  and  hereby  is  accepted; 
and  it  is 

Further  ordered,  that  upon  final 
acceptance  of  the  Settlement  Agreement 
and  Order.  Red  Rock  Trading  Company. 
Inc.  and  Blackjack  Fireworks.  Inc.  shall 
pay  a  civil  penalty  in  the  amount  of 
ninety  thousand  and  00/100  dollars 
($90,000.00)  in  three  (3)  payments.  The 
first  payment  of  forty  thousand  and  00/ 
100  dollars  ($40,000.00)  shall  be  due 
within  twenty  (20)  days  after  service 
upon  Red  Rock  Trading  Company,  Inc. 
and  Blackjack  Fireworks.  Inc.  of  the 
Final  Order  of  the  Commission 
accepting  the  Settlement  Agreement 
(hereinafter,  the  "anniversary  date"). 
The  second  payment  of  twenty-five 
thousand  and  00/100  dollars 
($25,000.00)  shall  be  paid  on  or  before 
August  1.  2000.  The  third  payment  of 
twenty-five  thousand  and  00/100  dollars 
($25,000.00)  shall  be  made  within  one 
year  of  the  anniversary  date.  Upon  the 
failure  of  Red  Rock  Trading  Company, 
Inc.  and  Blackjack  Fireworks,  Inc.  to 
make  a  payment  or  upon  Red  Rock 
Trading  Company.  Inc.  and  Blackjack 
Fireworks.  Inc.  making  a  late  payment 
(a)  the  entire  amount  of  the  civil  penalty 
shall  be  due  and  payable,  and  (b) 
interest  on  the  outstanding  balance  shall 
accrue  and  be  paid  at  the  federal  legal 
rate  of  interest  under  the  provisions  of 
28  U.S.C.  1961(a)  and  (c). 


Provisionally  ac  (  epteii  and  Provi.sional 
Order  issued  on  the  ."ith  day  of  June.  2000. 

By  order  of  the  Commission. 
Sadye  E.  Dunn, 

Secretary.  Consumer  Product  Safety 
Commission. 

IFR  Doc.  00-14543  Filed  B-8-00:  8:4.5  am] 
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DEPARTMENT  OF  DEFENSE 

Department  of  ttie  Army 

Reissuance  of  MFTRP  No.  1 A  as 
MFTRP  No.  IB,  Including  PowerTrack 
Requirements 

AGENCY:  Military  Traffic  Management 
Command.  DoD. 
action:  Notice. 


summary:  The  Military  Traffic 
Management  Command  (MTMC),  as  the 
Department  of  Defense  (DoD)  Traffic 
Manager  for  surface  and  surface 
intermodal  traffic  management  services, 
hereby  cancels  MTMC  Freight  Traffic 
Rules  Publication  (MFTRP)  No.  lA  in  its 
entirety  and  replaces  it  with  MFTRP  No. 
IB,  effective  September  30,  2000.  The 
actual  text  of  the  IB  will  be  available  on 
the  Internet  at  MTMC's  website  at 
www. mtmc. army. mil  by  clicking  in 
succession  on:  (1)  Transportation 
Services,  (2)  Freight  Logistics,  (3) 
Freight  Traffic  Rules  Publications  and 
then  clicking  on  the  appropriate  box 
indicating  the  IB.  In  conjunction  with 
the  replacement  of  the  lA  with  the  IB, 
use  of  the  PowerTrack  automated  billing 
and  payment  system  will  become 
memdatory  on  September  30,  2000  for 
all  DoD  ft-eight  shipped  in  accordance 
with  the  IB  motor  rules  publication. 
Specifically,  motor  carriers  wishing  to 
transport  DoD  freight  effective 
September  30,  2000  must  have  a  signed 
agreement  with  US  Bank  and  be 
PowerTrack  certified  to  be  eligible  to 
pick  up  shipments  on  or  after  that  date. 
The  IB  is  being  issued  by  MTMC 
Headquarters  in  Alexandria,  Virginia; 
however,  responsibility  for  the 
publication  after  its  original  issuance 
will  pass  from  MTMC  Headquarters  to 
MTMC's  Deployment  Support 
Command  at  Fort  Eustis,  Virginia. 
DATES:  MFTRP  No.  1 A  is  cancelled  and 
MFTRP  No.  IB  is  effective  September 
30,  2000. 
ADDRESSES: 

(Until  September  30,  2000) 
Headquarters,  Military  Traffic 
Management  Command.  ATTN: 
MTOP-MRM.  Room  lON-07, 
Hoffinan  II  Building.  200  Stovall 
Street,  Alexandria,  VA  22332-5000. 
attn:  Jerome  Colton,  e-mail: 
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coltonj@mtmc.cUTnv.mil 
(After  September  30.  2000) 
MTMC  Deployment  Support 
Command,  attn:  Steve  Lord,  Room 
201,  Bldg.  664  Sheppard  Place.  Fort 
Eustis,  VA  23604.  e-mail: 
lords@mtmc.army.niil 

FOR  FURTHER  INFORMATION  CONTACT:  For 

additional  information  contact  Mr. 
Jerome  Colton  at  703-428-2324. 

SUPPLEMENTARY  INFORMATION:  This 
change  is  effective  on  September  30, 
2000.  A  notice  proposing  this  change 
was  published  in  the  Federal  Register. 
Vol.  64.  No.  245,  page  71742, 
Wednesday,  December  22.  1999.  In 
response  to  this  notice,  a  total  of  three 
(3)  letters  (two  from  carriers  and  one 
from  a  carrier  association)  were  received 
during  the  60-day  comment  period.  The 
synopsis  of  the  comments  and  MTMC's 
responses  appear  below.  Comments 
pertaining  to  material  which  did  not 
change  from  the  lA  from  the  IB  will  be 
referenced  but  not  synopsized.  and  will 
be  followed  by  the  standard  response 
"There  has  been  no  substantive  change 
ft-om  the  lA  to  the  IB  ".  The  comments 
and  responses  are  as  follows: 

Comment:  Electronic  Commerce/ 
Electronic  Data  Interchange  and 
PowerTrack  (Items  16  and  20).  Will 
there  be  ample  time  to  implement  these 
programs  prior  to  their  becoming 
mandatory?  When  will  these  programs 
be  mandatory?  Some  aspects  of  these 
programs  impose  an  unfair  burden  on 
carriers. 

Response: 

(a)  PowerTrack  and  other  automation 
programs  are  required  by  the  Secretary 
of  Defense  under  Management  Reform 
Memorandum  Number  15. 

(b)  Motor  carriers  wishing  to  transport 
DoD  motor  freight  must  have  a  signed 
agreement  and  be  PowerTrack  certified 
by  September  30,  2000. 

(c)  These  initiatives  were  publicized 
at  various  times  in  the  past  year 
including  announcements  at  workshops 
and  symposia  and  carriers  have  had 
ample  time  to  prepare.  Item  20  of  the  IB 
draft  text,  referenced  in  the  Federal 
Register  announcement  of  and  posted 
on  MTMC's  website  since  December  22. 
1999  stated:  ^Implementation  of 
PowerTrack  began  in  1999,  and  is 
expected  to  become  mandatory  in 
September  2000  *   *   *,  at  which  time  it 
will  become  the  exclusive  mechanism 
for  payment  of  freight  bills  by  DoD. 
Carriers  are  therefore  strongly 
encouraged  to  become  PowerTrack- 
certified  as  soon  as  possible."  Qualified 
motor  carriers  still  not  PowerTrack 
capable  who  wish  to  continue  carrying 
DoD  freight  after  September  30,  2000  are 
urged  to  contact  US  Bank  immediately 


at  1010  South  Seventh  Street. 
Minneapolis,  MN  55415,  Tel:  612-973- 
6597.  Additional  information  on 
PowerTrack  is  available  at 
www.usbank.com/powertrack. 

(d)  Over  three  hundred  MTMC- 
qualified  motor  carriers  already  have  a 
signed  PowerTrack  agreement  with  US 
Bank. 

(e)  Although  MTMC  is  not  privy  to 
the  individual  PowerTrack  agreement 
betw'een  US  Bank  and  each  carrier,  it  is 
our  understanding  that  the  fees  charged 
are  well  within  industry  norms  and 
lower  than  those  charged  by  factoring 
companies.  This  is  in  part  due  to  the 
elimination  of  paper  from  the  billing 
process  and  the  benefits  of  automation, 
which  has  also  resulted  in  carriers  being 
paid  in  a  fraction  of  the  time  it  has  taken 
in  a  non-automated  environment. 
Overall  response  to  PowerTrack  has 
been  overwhelmingly  positive. 

Comment:  After-the-fact  negotiations 
(Items  18  and  21). 

Response:  There  has  been  no 
substantive  change  from  the  lA  and  IB. 

Comment:  GBL  Correction  Notices 
(Item  19).  The  thirty-day  time  limit  for 
carriers  to  request  a  Correction  Notice  is 
restrictive,  unfair,  and  unrealistic,  and 
not  in  the  spirit  of  related  statutes 
which  provide  for  a  180-day  time  limit. 

Response:  In  accordance  with  the 
implementation  of  PowerTrack  which 
will  eliminate  GBLs,  the  new 
PowerTrack  procedures  will  come  into 
effect  vice  GBL  Correction  Notices. 

Commenf;  Alternation — Item  60.  (1) 
Transportation  Officers  (TOs)  should  be 
permitted  to  authorize  a  non-alternating 
point-to-point  tender  in  special  cases  or 
by  specifying  same  on  the  GBL;  (2) 
Sixteen  point-to-point  exceptions  in 
PowerTrack  territorial  tenders  will  not 
be  sufficient;  (3)  Alternation  to  the 
lowest  rate  will  result  in  service 
degradation,  as  certain  shipping  lanes 
have  special  requirements. 

Response:  (1)  Both  the  automated 
enviromnent  and  necessary 
administrative  procedures  make  it 
unfeasible  to  allow  TOs  to  authorize 
non-alternating  point-to-point  tenders. 
(2)  The  IB  has  increased  point-to-point 
exceptions  from  six  to  sixteen.  Sixteen 
exceptions  is  more  than  sufficient  for 
virtually  all  situations,  as  confirmed  by 
both  experience  and  multiple  informal 
conversations  and  meetings  with 
carriers.  If  ever  a  rare  case  arises  where 
this  is  insufficient,  that  one  tender  can 
be  restructured  or  divided  using  various 
options,  such  as  reducing  the  size  of  the 
territory  covered.  (3)  Shipping  lanes 
with  special  requirements  should  be 
listed  as  one  of  the  exceptions  to  the 
territorial  rate. 


Comment:  Customs  or  In  Bond  Freight 
(Item  80).  Why  is  this  deleted? 

Response:  This  Item  is  deleted 
because  it  is  virtually  never  used. 
Customs  fees  are  rarely,  if  ever,  applied 
to  DoD  shipments.  DoD  does  not  ship 
items  on  a  COD  basis. 

Comment:  Detention  (Item  85). 

Response:  There  has  been  no 
substantive  change  from  the  lA  to  the 
IB. 

Comment:  Expedited  Ser\'ice  (Item 
110). 

Response:  There  has  been  no 
substantive  change  from  the  1 A  to  IB. 
Please  note  that  the  redundant  phrase 
"in  addition  to  all  other  transportation 
charges"  which  appeared  throughout 
the  1 A  in  describing  various  accessorial 
ser\'ices  has  been  deleted  in  favor  of  a 
single  sentence  to  be  inserted  in  Item  13 
stating  that  accessorial  charges  shall  be 
paid  in  addition  to  line  haul  rates. 

Comment:  Handling  of  Freight  at 
Positions  Not  Immediately  Adjacent  to 
Vehicle  (Item  125).  Why  is  this  rule 
eliminated?  There  is  no  justification  for 
converting  this  ser\^ice.  for  which  a 
price  can  legitimately  be  set.  to  an  after- 
the-fact  negotiation. 

Response:  Item  125  has  been  restored. 

Comment:  Routing— Items  200.  300. 
400.  (1)  Some  shipments  and/or  routes 
require  mileages  in  excess  of  the 
applicable  DTOD  module.  (2) 
Implementation  of  the  IB  should  be 
held  up  while  a  study  of  DTOD's 
accuracy  is  conducted.  (3)  A  MTMC 
letter  authorizing  payment  on  these 
extra  miles  should  be  (but  has  not  been) 
incorporated  into  the  IB. 

Response:  This  issue  will  be  largely 
eliminated  as  the  majority  of  such  cases 
arise  for  Overdimensional/Overweight 
(ODOW)  Shipments,  which  will  become 
moot  under  the  IB.  which  requires  that 
ODOW  shipments  be  handled  under 
Spot  Bid  (under  which  mileage 
calculations  do  not  exist)  except  in 
special  circumstances  (see  Item  400). 
However,  for  those  few  remaining  cases 
where  such  issues  will  continue  to  arise: 

(1)  It  is  a  well-established  principle 
that  a  discrepancy  between  actual 
mileage  and  the  mileage  listed  by  a 
Governing  Mileage  Guide  (GMGJ  is 
resolved  in  favor  of  the  GMG.  Any 
discrepancy  or  anomaly  in  a  particular 
lane  should  be  reported  to  the  GMG 
manager  for  correction. 

(2)  DTOD  is  currently  in  effect  under 
the  lA.  so  DTOD  as  such  is  not  a  lA  to 
IB  issue. 

(3)  The  new  rule  reflects  both 
commercial  transportation  practice  and 
the  realities  of  an  automated 
environment  such  as  PowerTrack 
whereby  the  GMG  is  the  sole  mileage 
authority.  The  relevant  rule  in  the  lA 
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(which  was  so  conhising  and 
impractical  that  the  cited  letter  has  to  be 
written  to  interpret  it)  was  changed 
because  it:  (a)  Is  not  feasible  in  a  non- 
paper  environment,  (b)  does  not 
correspond  to  commercial  practice  of 
using  a  CMC  as  the  sole  arbiter  of 
mileage,  and  (c)  resulted  in  an 
unrealistic  administrative  burden 
calculating  and  reconciling  mileages  in 
each  and  every  state  through  which  a 
shipment  passed,  and  typically  involved 
adding  mileages  from  one  state  line  to 
the  next. 

Comment:  Towaway  Service  (Item 
228)  This  new  Item  does  not  fairly 
divide  liability  issues  between  shipper 
and  carrier:  instead  all  liabilities  are 
imposed  on  the  carrier. 

Response:  We  have  adopted  the 
language  "or  other  failure  to  properly 
maintain*    *    *".  We  have  considered 
the  additional  request  that  DoD  assume 
liability,  including  attorney  fees,  for 
third-party  claims  resulting  from 
Towaway  Service.  We  cannot  assume 
this  liability  and  do  not  believe  that  it 
would  be  equitable  to  do  so.  Each  claim, 
if  any.  would  have  to  be  decided  on  a 
case-bv-case  basis. 

Comment:  Weight  Verification  (Item 
250). 

Response:  There  has  been  no 
substantive  change  from  the  1 A  to  the 
IB. 

(Comment:  Dromedary  Services  (old 
Items  325  and  327).  Why  are  these  Items 
eliminated?  While  much  of  the 
information  has  been  incorporated 
elsewhere  [e.g.  Item  105),  some  essential 
information  appears  nowhere  in  the  IB. 
5000  and  lOQOO  pound  minimum 
charges  for  regular  and  410  dromedary 
shipments,  respectively,  have  been 
eliminated  for  Dual  Driver  and 
Protective  Security  accessorials,  and  for 
White  Phosphorus  and  similar 
commodities. 

Response:  These  provisions  have  not 
been  eliminated  for  the  two  accessorials 
cited:  itie  IB  includes  them  in  Item  35, 
para  In,  Item  40,  para  2b,  and  Item  105, 
para  c.  The  provisions  for  white 
phosphorus  and  similar  commodities 
have  been  restored,  and  now  appear  in 
Item  328,  paragraph  2. 

Regulatory  Flexibility  Act:  This 
change  is  not  considered  rule  making 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  IJ.S.C.  601-612. 

Paperwork  Reduction  Act:  The 
Paperwork  Reduction  Act.  44  U.S.C. 
3051  et  seq.,  does  not  apply  because  no 
information  collection  requirement  or 
recordskeeping  responsibilities  are 


imposed  on  offerors,  contractors,  or 
members  of  the  public. 

Thomas  Hicks, 

Di'puty  Chwf  of  Staff  for  Operations 

[FR  Doc.  00-14677  Filed  6-8-00;  8:45  am] 

BILUNO  COM  3710-0*-U 

DEPARTMENT  OF  DEFENSE 

Corps  of  Engineers,  Department  of  the 
Army 

Notice  of  intent  To  Prepare  an 
Environmental  Assessment  for 
Proposed  Authorization  of  an  Ohio 
River  Ecosystem  Restoration  Program 

AGENCY:  U.S.  Armv  Corps  of  Engineers. 

DoD. 

ACTION:  Notice. 


SUMMARY:  This  Notice  of  Intent  is  an 
amendment  to  the  Department  of  the 
Army,  Corps  of  Engineers.  "Notice  of 
Intent  to  Prepare  an  Environmental 
Impact  Statement  for  the  Ohio  River 
Main  Stem  System  Study,"  published  in 
Federal  Register,  volume  63.  number 
203  page  56165,  on  Wednesday,  October 
21,1998 

The  U.S.  Army  Corps  of  Engineers,  in 
partnership  with  the  U.S.  Fish  and 
Wildlife  Service,  and  resource  agencies 
of  states  bordering  the  Ohio  River,  is 
currently  evaluating  various  ecosystem 
restoration  opportunities  for  the  Ohio 
River  corridor.  The  proposed  action  is 
being  conducted  under  the  authority  of 
United  States  Senate,  Committee  on 
Public  Works  resolution  dated  May  16, 
1955;  and.  United  States  House  of 
Representatives.  Committee  on  Public 
Works  and  Transportation  resolution 
dated  March  11,  1982. 

The  Corps  of  Engineers  will  prepare 
and  circulate  a  Decision  Document  and 
integrated  Environmental  Assessment 
which  will  announce  an  intention  to 
prepare  a  Finding  of  No  Significant 
Impact  (FONSI),  IF  appropriate.  Public 
review  of  this  report  is  scheduled  to 
begin  in  July  2000.  Interested  parties  are 
encouraged  to  send  written  comments 
or  requests  for  information,  regarding 
the  proposed  study  process,  to  the 
point-of-confact  below.  All  comments 
and  information  requests  should  be 
postmarked  no  later  than  30  days  after 
this  Notice  of  Intent  is  published. 
FOR  FURTHER  INFORMATION  CONTACT: 
Please  address  questions  regarding  this 
notice  to  Mr.  Michael  Q.  Holley,  PM-C, 
Louisville  District,  Corps  of  Engineers, 
P.O.  Box  59,  Louisville,  Kentucky 
40201-0059.  Telephone:  (502)  582- 
5152. 

SUPPLEMENTARY  INFORMATION: 


a.  Reference  Federal  Register,  volume 
63,  number  203,  dated  Wednesday, 
October  21,  1998.  Within  that 
document,  the  Corps  of  Engineers  gave 
notice  of  intent  to  prepare  an 
Environmental  Impact  Statement  for  the 
Ohio  River  Main  Stem  System  Study. 

This  study  is  designed  to  capture 
foreseeable  maintenance,  rehabilitation 
and  new  construction  needs  for  the 
navigation  infrastructure  of  the  Ohio 
River  until  the  year  2060  and  to 
investigate  habitat  restoration  options 
along  the  main  stem  Ohio  River.  The 
study  would  also  identify  those  actions 
which  are  economically  justified  and 
environmentally  prudent. 

b.  As  part  of  the  Ohio  River  Main 
Stem  System  Study,  an  environmental 
team,  consisting  of  personnel  from  the 
U.S.  Fish  and  Wildlife  Service,  the 
natural  resource  agencies  of  six  states, 
and  the  Corps  of  Engineers  was  formed. 
This  team  investigated  opportunities 
and  established  general  goals  for 
ecosystem  restoration  projects.  During 
the  initial  study  process,  resource 
officials  of  states  bordering  the  Ohio 
River,  identified  over  250  site-specific 
environmental  projects  for  further 
analysis.  Because  of  the  considerable 
interest,  the  Corps  of  Engineers,  with 
support  from  state  officials,  initiated  a 
study  report  for  proposed  authorization 
of  a  cost  shared  ecosystem  restoration 
program  for  the  Ohio  River. 

c.  The  Corps  of  Engineers  originally 
intended  to  study  ecosystem  restoration, 
within  the  entire  Ohio  River  Main  Stem 
System  Study,  as  indicated  in  the 
Supplemental  Information  of  Federal 
Register,  volume  63,  number  203. 
However,  an  ecosystem  restoration 
program  does  not  relate  directly  to 
navigational  improvements  and  can 
stand  independent  of  those 
improvements.  It  was  therefore 
determined  that  an  ecosystem 
restoration  program  would  be  developed 
as  a  separate  product  of  the  Ohio  River 
Main  Stem  System  Study. 

d.  The  primary  purpose  of  the 
proposed  ecosystem  restoration  program 
is  to  restore  and  protect  aquatic, 
wetland,  floodplain  and  riparian 
habitats  that  would  benefit  from  such  a 
program  for  the  Ohio  River  watershed. 
These  goals  would  be  accomplished  by 
means  of  erosion  control,  island 
restoration,  bottomland  reforestation, 
creation  of  aquatic  habitat,  and  other 
generally  accepted  environmental 
measures.  As  a  secondary  objective,  the 
program  would  preserve  the  historic 
and  cultural  resources  of  the  Ohio  River 
through  implementation  of  various  low 
cost  educational  and  recreational 
amenities  that  would  not  detract  from 
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the  environmental  restoration  goals  of 
the  program. 

e.  The  Corps  of  Engineers  will  prepare 
and  circulate  a  Decision  Document  and 
integrated  Environmental  Assessment 
which  will  announce  an  intention  to 
prepare  a  FONSI,  if  a  FONSI  is 
determined  to  be  appropriate. 
Circulation  of  this  document  will  assist 
the  Corps  in  determining  whether  an 
Environmental  Impact  Statement  (EIS) 
or  a  FONSI  is  the  next  appropriate  step 
in  the  NEPA  process  prior  to 
authorization  of  a  cost  shared  ecosystem 
restoration  program  for  the  Ohio  River. 

Daniel  E.  Steiner, 

Chief,  Planning  Division. 

(FR  Doc.  00-14676  Filed  6-8-00;  8:45  am) 

WLUNG  CODE  3710-65-11 


DEPARTIMENT  OF  DEFENSE 

Department  of  the  Army,  Corps  of 
Engineers 

Announcement  of  Army  Corps  of 
Engineers  Regional  Listening 
Sessions 

AGENCY:  Corpf  of  Engineers.  DoD. 
ACTION:  Notice  correction. 

SUMMARY:  In  a  previous  Federal  Register 

notice  (65  FR  34453),  Tuesday,  May  30, 
2000,  an  incorrect  phone  number  was 
inadvertently  provided  on  page  34454, 
column  1,  line  12.  The  correct  phone 
number  for  local  calls  in  Northern 
Virginia  area  is  (703)  428-8535. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Mark  Gmitro,  Program  Manager,  phone 
toll  free  (877)  447-6342  or  if  you're  in 
the  Northern  Virginia  area,  please  refer 
to  the  correct  phone  nimiber  as  listed 
above. 

SUPPLEMENTARY  INFORMATION:  None. 

John  A.  Hall, 

Alternate  Army  Federal  Register  Liaison 

Officer. 

[FR  Doc.  00-14675  Filed  6-8-00;  8:45  am] 

BH.LINO  CODE  3710-92-41 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Notice  of  Availability  of  Inventions  for 
Licensing;  Government-Owned 
Inventions 

AGENCY:  Department  of  the  Navy,  DOD. 
ACTION:  Notice. 

SUMMARY:  The  invention  listed  below  is 
assigned  to  the  United  States 
Government  as  represented  by  the 


Secretary  of  the  Navy  and  are  available 
for  licensing  by  the  Department  of  Navy. 
U.S.  Patent  Application  Serial  No.  09/ 
551,364  entitled,  "Collaborative 
Development  Network  for  Widely 
Dispersed  Users  and  Methods 
Therefor,"  filing  date:  April  17,  2000, 
Navy  Case  No.  79260. 
ADDRESS:  Requests  for  copies  of  the 
patent  application  cited  should  be 
directed  to  the  Naval  Surface  Warfare 
Center,  Dahlgren  Laboratory.  Code 
CD222.  17320  Dahlgren  Road.  Building 
183,  Room  015,  Dahlgren,  VA  22448- 
5100,  and  must  include  the  Navy  Case 
number.  Interested  parties  will  be 
required  to  sign  a  Confidentiality,  Non- 
Disclosure  emd  Non-Use  Agreement 
before  receiving  copies  of  requested 
patent  applications. 
FOR  FURTHER  INFORMATION  CONTACT: 

James  B.  Bechtel,  Patent  Couinsel,  Naval 
Surface  Warfare  Center.  Dahlgren 
Laboratory.  Code  CD222.  17320 
Dahlgren  Road.  Building  183.  Room 
015,  Dahlgre,  VA  22448-5100. 
telephone  (540)  653-8016. 

(Authority:  35  U.S.C.  207,  37  CFR  Part  404) 

Dated:  May  31,  2000. 
J.L.  Roth, 

Lieutenant  Commander,  fudge  Advocate 
General's  Corps.  U.S.  Navy.  Federal  Register 
Liaison  Officer. 
[FR  Doc.  00-14640  Filed  6-8-00;  8:45  am] 


BILUNG  CODE  3aiO-FF-U 


DEPARTIMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

AGENCY:  Department  of  Education. 

SUMMARY:  The  Leader.  Regulatory 
Information  Management,  Office  of  the 
Chief  Information  Officer,  invites 
comments  on  the  proposed  information 
collection  requests  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  August  8. 
2000. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (0MB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  0MB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law.  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 


statutory  obligations.  The  Leader. 
Regulatory  Information  Management. 
Office  of  the  Chief  Information  Officer, 
publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  0MB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  0MB  invites 
public  comment.  The  Department  of 
Education  is  especially  interested  in 
public  comment  addressing  the 
following  issues:  (1)  Is  this  collection 
necessary  to  the  proper  functions  of  the 
Department;  (2)  will  this  information  be 
processed  and  used  in  a  timely  manner: 

(3)  is  the  estimate  of  burden  accurate; 

(4)  how  might  the  Department  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (5)  how 
might  the  Depaitment  minimize  the 
burden  of  this  collection  on  the 
respondents,  including  through  the  use 
of  information  technology. 

Dated:  lune  5.  2000 

lohn  Tressler, 

Leader.  Regulatory  Information  Management. 
Office  of  the  Chief  Information  Officer. 

OfiBce  of  Special  Education  and 
Rehabilitative  Services 

Type  of  Review:  New. 

Title:  National  Longitudinal 
Transition  Study — 2. 

Frequency:  One  time. 

Affected  Public:  Businesses  or  other 
for-profit;  Not-for-profit  institutions; 
State,  Local,  or  Tribal  Gov't,  SEAs  or 
LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  432. 
Burden  Hours:  354. 

Abstract:  NLTS2  will  provide 
nationally  representative  information 
about  youth  with  disabilities  in 
secondary  school  and  in  transition  to 
adult  life,  including  their 
characteristics,  programs  and  services, 
and  achievements  in  multiple  domains 
(e.g.,  postsecondary  education, 
employment). 

Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  http://edicsweb.ed.gov.  or 
should  be  addressed  to  Vivian  Reese. 
Department  of  Education,  400  Maryland 
Avenue.  SW,  Room  5624,  Regional 
Office  Building  3,  Washington,  DC 
20202-4651.  Requests  may  also  be 
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electronically  mailed  to  the  internet 
address  OCIO  IMG  Issues@ed.gov  or 
faxed  to  202-708-9346. 

Please  specify  the  complete  title  of  the 
information  collection  when  making 
your  request. 

Comments  regarding  burden  and/or 
the  collection  activity  requirements 
should  be  directed  to  Sheila  Carey  at 
(202)  70&-6287  or  via  her  internet 
address  Sheila_Carey@ed.gov. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relav  Service  (FIRS)  at  1-800-877- 
8339. 

|FR  Doc.  00-14578  Filed  fi-8-00:  8:4.S  ami 

BILUNG  CODE  4000-01-U 


DEPARTMENT  OF  EDUCATION 

Submission  for  0MB  Review; 
Comment  Request 

agency:  Department  of  Education. 
summary:  The  Leader.  Regulatory 
Information  Management.  Office  of  the 
Chief  Information  Officer  invites 
comments  on  the  submission  for  OMB 
review  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  lulv  10. 
2000. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Attention:  Danny  Werfel.  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget.  725  17th 
Street.  NW.,  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503  or  should  be  electronically 
mailed  to  the  internet  address 
DWERFEL@OMB.EOP.GOV. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Regulatory  Information  Management, 
Office  of  the  Chief  Information  Officer, 
publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 


information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement:  (2) 
Title:  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information:  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment. 

Uateii:  June  5.  2000. 

|ohn  Tressler, 

Leader.  Regulatory  Information  Managtrnent, 
Office  of  the  Chief  Information  Officer 

Office  of  Poslsecondary  Education 

Type  of  Review.  Extension. 

Title:  Final  Performance  Report  for 
the  Business  and  International 
Education  Program. 

Frequency:  After  the  completion  of 
the  project. 

Affected  Public:  Not-for-profit 
institutions. 

Reporting  and  Recordkeeping  Hour 
Burden:  Responses:  30. 

Burden  Hours:  150. 

Abstract:  The  data  collected  through 
the  final  performance  report  will  enable 
ED  officials  to  determine  the  impact  of 
the  Business  and  International 
Education  federal  funds  on  its 
recipients.  US/ED  will  use  the 
information  collected  to  meet 
Government  Performance  and  Results 
Act  requirements  and  to  provide  budget 
justification. 

Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  http://edicsweb.ed.gov.  or 
should  be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue,  SW,  Room  5624,  Regional 
Office  Building  3,  Washington.  DC 
20202—4651.  Requests  may  also  be 
electronically  mailed  to  the  internet 
address  OCIO_IMG_Issues@ed.gov  or 
faxed  to  202-708-9346. 

Please  specify  the  complete  title  of  the 
information  collection  when  making 
your  request. 

Comments  regarding  burden  and/or 
the  collection  activity  requirements 
should  be  directed  to  Joseph  Schubart  at 
(202)  708-9266  or  via  his  internet 
address  Ioe_Schubart@ed.gov. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339. 

(FK  Do(  .  00-14.579  Filed  f>-8-00;  8:45  am) 
MLUNG  CODC  4000-01-U 


DEPARTMENT  OF  ENERGY 
[Dockat  No.  EA-224] 

Application  To  Export  Electric  Energy; 
Dominion  Resources 

AGENCY:  Office  of  Fossil  Energy.  DOE. 
ACTION:  Notice  of  application. 


SUMMARY:  Dominion  Resources,  on 
behalf  of  its  subsidiaries,  Virginia 
Electric  and  Power  Company  and 
Dominion  Energy.  Inc.,  has  applied  for 
authority  to  transmit  electric  energy 
from  the  United  States  to  Canada 
pursuant  to  section  202(e)  of  the  Federal 
Power  Act. 

DATES:  Comments,  protests  or  requests 
to  intervene  must  be  submitted  on  or 
before  July  10.  2000. 
ADDRESSES:  Comments,  protests  or 
requests  to  intervene  should  be 
addressed  as  follows:  Office  of  Coal  & 
Power  Im/Ex  (FE-27).  Office  of  Fossil 
Energy.  U.S.  Department  of  Energy, 
1000  Independence  Avenue,  SW, 
Washington,  DC  20585-0350  (FAX  202- 
287-5736). 

FOR  FURTHER  INFORMATION  CONTACT: 
Xavier  Puslowski  (Program  Office)  202- 
586-9506  or  Michael  Skinker  (Program 
Attorney)  202-586-2793. 
SUPPLEMENTARY  INFORMATION:  Exports  of 
electricity  from  the  United  States  to  a 
foreign  countr\'  are  regulated  and 
require  authorization  under  section 
202(e)  of  the  Federal  Power  Act  (FPA) 
(16  U.S.C.  824a(e)). 

On  May  16,  2000,  the  Office  of  Fossil 
Energy  (FE)  of  the  Department  of  Energy 
(DOE)  received  an  application  from 
Dominion  Resources  to  export  electric 
energy  to  Canada  on  behalf  of  two  of  its 
operating  subsidiaries,  Virginia  Electric 
and  Power  Company  ("Virginia  Power") 
and  Dominion  Energy  Inc.  ("Dominion 
Energy").  Dominion  Resources  requests 
DOE  to  renew  Virginia  Powers  existing 
export  authorization  granted  by  DOE  on 
July  16.  1998.  (Order  No.  EA-180)  and 
to  grant  new  export  authority  to 
Dominion  Energy  to  sell  electric  energy 
to  Canada. 

Virginia  Power  owns  generation, 
transmission  and  distribution  facilities 
in  Virginia  and  North  Carolina  and  has 
a  franchised  service  area.  Dominion 
Energy,  an  independent  producer  of 
power  operating  in  five  U.S.  States,  has 
no  franchised  service  territory. 

Virginia  Power  and  Dominion  Energy 
propose  to  export  electric  energy  to 
Canada  using  the  existing  international 
electric  transmission  facilities  owned  by 
Basin  Electric  Power  Cooperative, 
Bonneville  Power  Administration. 
Citizens  Utilities.  Detroit  Edison 
Company,  Joint  Owners  of  Highgate. 


Long  Sault,  Inc.,  Maine  Electric  Power 
Company,  Maine  Public  Service,  Eastern 
Maine  Electric  Cooperative,  Minnesota 
Power  and  Light,  Minnkota  Power,  New 
York  Power  Authority,  Niagara  Mohawk 
Power  Corporation,  Northern  States 
Power  and  Vermont  Electric 
Transmission  Company.  The 
construction  of  each  of  the  international 
transmission  facilities  to  be  utilized,  as 
more  fully  described  in  the  application, 
has  previously  been  authorized  by  a 
Presidential  permit  issued  pursuant  to 
Executive  Order  10485,  as  amended. 

Procedural  Matters 

Any  person  desiring  to  become  a 
party  to  this  proceeding  or  to  be  heard 
by  filing  comments  or  protests  to  this 
application  should  file  a  petition  to 
intervene,  comment  or  protest  at  the 
address  provided  above  in  accordance 
with  §§385.211  or  385.214  of  the 
FERC's  Rules  of  Practice  and  Procedures 
(18  CFR  385.211,  385.214).  Fifteen 
copies  of  each  petition  and  protest 
should  be  filed  with  the  DOE  on  or 
before  the  date  listed  above. 

Comments  on  the  Dominion 
Resources  application  to  export  electric 
energy  to  Canada  should  be  clearly 
marked  with  Docket  EA-224. 
Additional  copies  are  to  be  filec^  directly 
with  Michael  C.  Regulinski,  Esq., 
Virginia  Electric  and  Power  Co,  1  James 
River  Plaza,  701  East  Carey  Street. 
Richmond,  Virginia  23219  and  James  H. 
McGrew,  Esq.,  Bruder,  Gentile  & 
Marcoux,  LLP.,  1100  New  York  Avenue, 
N.W.,  Suite  510  East,  Washington,  DC. 
20005-3934. 

A  final  decision. will  be  made  on  this 
application  after  the  environmental 
impacts  have  been  evaluated  pursuant 
to  the  National  Environmental  Policy 
Act  of  1969  and  a  determination  is  made 
by  the  DOE  that  the  proposed  action 
will  not  adversely  impact  on  the 
reliability  of  the  U.S.  electric  power 
supply  system. 

Copies  of  this  application  will  be 
made  available,  upon  request,  for  public 
inspection  and  copying  at  the  address 
provided  above  or  by  accessing  the 
Fossil  Energy  Home  Page  at  hW^:// 
www.fe.doe.gov.  Upon  reaching  the 
Fossil  Energy  Home  page,  select 
"Regulatory,"  then  "Electricity,"  and 
then  "Pending  Proceedings"  from  the 
options  menus. 

Issued  in  Washington,  DC,  on  June  5,  2000. 
Anthony  J,  Como, 

Deputy  Director,  Electric  Power  Regulation. 
Office  of  Coal  &■  Power  Im/Ex,  Office  of  Coal 
&  Power  Systems,  Office  of  Fossil  Energy. 
IFR  Doc.  00-14593  Filed  6-8-00;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Notice  of  Solicitation  for  Rnanelai 
Assistance  Applications  for 
Cooperative  Rasearcii  and 
Development  for  Advanced  Natural 
Gas  Reciprocating  Engines 

AGENCY:  Chicago  Operations  Office, 
Department  of  Energy. 

ACTKM:  Notice  of  solicitation 
availability. 

SUMMARY:  The  Department  of  Energy 
(DOE)  announces  its  interest  in 
receiving  applications  for  federal 
assistance  for  research  and  development 
of  Advanced  Natural  Gas  Reciprocating 
Engines.  Development,  subsystem 
testing,  and  demonstration  of  optimized 
and  fully  integrated  components  for 
advanced  natiual  gas  engines  must  be 
performed. 

DATES:  The  solicitation  document  is 
available  on  the  Internet.  The  due  date 
for  applications  is  July  31,  2000. 

ADDRESSES:  The  solicitation  is  avsdlable 
on  the  Internet  by  accessing  the  DOE 
Chicago  Operations  Office  Acquisition 
and  Assistance  Group  home  page  at 
http://www.ch.doe.gov/business/ 
acq.html  under  the  heading  "Current 
Solicitations",  Solicitation  No.  DE- 
SC02-00CH11029.  Completed 
applications  referencing  Solicitation  No. 
DE-SC02-00CH11029  must  be 
submitted  to  the  U.S.  Department  of 
Energy,  Chicago  Operations  Office, 
Communications  Center,  Building  201 , 
Room  168.  9800  South  Cass  Avenue, 
Argonne,  IL  60439-4899,  Attn:  Nadine 
S.  Kijak,  Acquisition  and  Assistance 
Group. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nadine  S.  Kijak  at  630/252-2508.  U.S. 
Department  of  Energy,  Chicago 
Operations  Office,  Acquisition  and 
Assistance  Group.  9800  South  Cass 
Avenue,  Argonne.  IL  60439-4899,  by 
facsimile  at  630/252-5045,  or  by 
electronic  mail  at 
nadine.kijak@ch.doe.gov 

SUPPLEMENTARY  INFORMATION:  For 
purposes  of  this  solicitation,  an 
Advanced  Natural  Gas  Reciprocating 
Engine  is  a  new  or  upgraded  internal 
combustion  reciprocating  piston  engine 
that  deploys  one  or  more  technologies 
that  partially  or  totally  accomplish  the 
following  goals  for  higher  energy 
efficiency  (ultimate  program  target  goal 
of  50%).  lower  emissions  (NOx  less  than 
.Ig/hp-hr),  and  increased 
competitiveness.  The  fully-developed, 
demonstrated  Advanced  Natm^  Gas 
Reciprocating  Engine  would  accomplish 
the  following  objectives: 


1 .  Improve  the  performance  of 
Advanced  Natural  Gas  Reciprocating 
Engines.  Potential  benefits  to  energy 
consumers  include:  (l)  Decreased 
energy  consiunption  and  emissions;  (2) 
increased  manufacturing  process 
efficiencies;  (3)  enhanced  U.S. 
industrial  competitiveness;  (4) 
decreased  reliance  on  strategic 
materials;  and  (5)  reduced  operational 
and  maintenance  costs.  Other  projected 
benefits  may  include  longer  operating 
time  before  maintenance  and  overhaul, 
utilization  of  waste  fuels,  etc. 

2.  Transition  the  technology  to  back- 
up fuels  as  well  as  alternative  biomass- 
derived  fuels,  while  achieving  a 
substantial  reduction  in  oxides  of 
nitrogen  (NOx)  emissions  for  these 
fuels,  and  decrease  in  energy 
consumption. 

3.  Demonstrate  the  durability  for  up  to 
8000  hours  while  otherwise  maintaining 
reliability,  availability,  and 
maintainability  of  the  Advanced  Natural 
Gas  Reciprocating  Engine  and  its 
component  subsystems. 

4.  Incur  no  negative  impacts  on  the 
performance  of  gas  engines  including 
efficiency,  fuel  flexibility,  cost  of  power, 
and  reliability  and  maintainability. 

5.  Encourage  adoption  and  use  of 
energy-efficient,  cost-effective  natural 
gas  engines  by  the  distributed 
generation  markets. 

The  Scope  of  Work  covers  applied 
research  and  pre-commercial 
demonstration  in  five  work  areas  as 
described  below  as  Tasks  1.  2,  3,  4  and 
5.  In  addition  to  these  tasks,  the  Scope 
of  Work  includes  Subtasks  A  and  B. 
Subtask  A  v«ll  require  the  Participant  to 
provide  a  report  covering  the  potential 
technical  market  and  technical/ 
economic  barriers.  Subtask  B  will 
require  the  Participant  to  provide  a 
commercialization  plan  for  Advanced 
Natinal  Gas  Reciprocating  Engines. 

The  tasks  represent  an  increasing 
progression  of  maturation  stages  for 
technology  development.  Task  1 
involves  component  development  and 
testing;  Task  2  involves  system 
development  and  testing;  Task  3 
involves  engine  integration  and 
preparation;  Task  4  involves  engine 
system  fabrication  and  proof  test,  and 
Task  5  involves  pre-commercial 
demonstration.  Depending  on  current 
matiu-ation  of  proposed  technologies, 
the  work  may  start  at  any  task  if  prior 
work  has  been  performed  that  would 
satisfy  completion  or  sufficient  progress 
of  the  previous  task(s).  Applications 
may  address  any  combination  or 
portions  of  the  tasks. 

The  ultimate  maturation  of 
technologies  will  be  reached  upon  the 
attainment  of  the  solicitation  objectives 
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in  a  pre-commerciai  demonstration  of 
8000  hours  (Task  5).  Although  it  is  the 
intention  of  this  solicitation  to  support 
development  of  advanced  engine 
technologies  that  will  so  culminate, 
there  also  is  relevancy  in  gaining  a 
better  understanding  of  the  advanced 
engine  technologies  and  their  impact  on 
natural  gas  engines.  In  such  a  case, 
development  of  a  completed 
commercial  system  may  not  be  feasible. 
For  example,  development  may  end 
prior  to  the  maturation  state  of  Task  5. 
or  Task  5  may  be  scheduled  to  complete 
less  than  the  8000  hours  (but  more  than 
4000  hours  as  discussed  below) 
identified  as  a  goal  for 
commercialization. 

Regardless  of  the  tasks  proposed, 
applications  will  raise  the  maturation 
level  of  the  concept  relative  to  the 
solicitation  objectives. 

Under  Tasks  1  and  2  that  follow,  the 
work  may  be  performed  with  respect  to 
test  devices  or  engines  that  could  serve 
as  a  logical  and  cost  effective 
intermediate  basis  for  developing 
technologies  for  Advanced  Natural  Gas 
Reciprocating  Engines.  However,  any 
such  technology  developed  under  Tasks 
1  and  2  must  have  applicability  to 
Advanced  Natural  Gas  Reciprocating 
Engines. 

Under  Tasks  3,  4  and  5  that  follow,  all 
work  must  be  performed  with  respect  to 
Advanced  Natural  Gas  Reciprocating 
Engines,  and  the  demonstration 
required  under  Task  5  must  be 
performed  on  an  Advanced  Natural  Gas 
Reciprocating  Engines.  All  work 
proposed  to  be  performed  under  an 
application  must  be  scheduled  for 
completion  within  the  five-year  life 
expectancy  of  this  program.  Work  under 
all  tasks  requires  the  participation  of  a 
natural  gas  engine  manufacturer. 

Taski 

The  starting  point  of  this  task  shall  be. 
as  a  minimum,  a  concept  of  an 
advanced  engine  tec.hnology  with  prior 
experimental  evidence  of  its  potential 
for  meeting  the  solicitation  objectives 
The  Participant  will  identify  the  form, 
function,  and  fit  of  all  components 
necessary  to  execute  the  proposed 
technology.  The  Participant  will  also 
develop  preliminary  component 
designs.  First  article  components  will  be 
constructed  and  tested  at  a  scale 
suitable  to  confirm  the  design 
parameters  that  were  used  and  to  give 
qualitative  and  quantitative  indications 
that  the  components  will  perform  as 
planned. 

Task  2 

The  Participant  will  complete 
detailed  designs  of  the  selected  system 


components.  The  design  process  will 
include  the  optimization  and  cost 
reduction  of  the  processing,  fabrication, 
and  integration  of  the  selected 
components  into  a  viable  engine  system. 
The  components  will  be  manufactured 
and  the  sub-system  will  be  assembled. 
Development  and  testing  will  be  done  to 
verify  and  optimize  the  overall 
approach,  to  provide  operating  and 
control  parameters  during  manufacture 
and  use.  and  to  provide  full-scale 
definition  such  as  allowable  engine 
operating  ranges,  sensitivity  to  fuel 
variability,  and  other  factors  affecting 
the  performance  and  competitiveness  of 
the  engine  system. 

Tasks 

The  design  of  an  Advanced  Natural 
Gas  Reciprocating  Engine  will  be 
adapted  in  parallel  to  component 
development  to  assure  compatibility, 
optimum  fit,  and  functionality.  The 
work  under  this  task  will  integrate 
hardware,  controls,  and  operating 
procedures  for  startup,  steady  operation 
over  the  engine's  usual  power  range  (for 
example  50%  to  100%  of  rated  output), 
planned  changes  (such  as  anticipated 
shutdown  or  transitions  of  operating 
load),  and  unexpected  changes  in  power 
output  (such  as  lost  load). 

Task  4 

The  Participant  shall  design  and 
fabricate  a  complete  engine  system  that 
utilizes  the  components  developed 
under  Task  2  or  elsewhere.  The 
components  shall  exhibit  the  form, 
function,  and  fit  compatible  with  the 
modified  engine  developed  either  under 
Task  3  or  elsewhere.  The  Participant 
shall  prove,  either  by  subsystem  rig 
testing  or  by  demonstrating  on  an 
engine,  the  ability  of  the  subsystem 
components  to  perform  as  planned. 
Such  testing  shall  include  those  sensors 
and  controllers  needed  to  maintain 
testing  over  the  design  operating  range 
of  the  engine.  Test  results  shall  include 
relationships  among  performance, 
efficiency,  emissions,  temperatures,  and 
all  other  relevant  parameters  that 
quantify  and  qualify  the  system  for 
commercial  delivery.  The  proof  testing 
shall  be  based  on  natural  gas  fuel  or  any 
other  fuel  with  a  viable  market  presence 
in  the  distributed  generation  market 
such  as  waste  fuels  and  biomass.  Also, 
the  market  may  require  dual  fuel 
capabilities.  Such  dual  fuel  capabilities 
may  be  considered  in  the  design. 

The  completion  of  Task  4  would 
result  in  the  assembly  of  an  Advanced 
Natural  Gas  Reciprocating  Engine  that 
incorporates  components  completed 
under  this  task  or  elsewhere.  The  engine 
shall  be  ready  for  insertion  into  a 


commercial  package  that  is  suitable  for 
shipment,  installation,  and 
demonstration  in  the  field  under  Task  5. 

Tasks 

A  host  site(s)  will  be  selected  for 
demonstration  of  the  Advanced  Natural 
Gas  Reciprocating  Engine  qualified 
either  by  the  completion  of  Task  4  or 
elsewhere.  The  Participant  will  integrate 
the  engine  with  the  balance  of  plant 
equipment  such  as  a  generator  that  is 
compatible  with  the  needs  of  a  specific 
host  site(s).  The  completion  of  Task  5 
would  result  in  an  8000-hour 
demonstration  of  the  engine  that  can  be 
reasonably  expected  to  meet  project 
objectives.  At  a  minimum,  the 
demonstration  shall  comprise  4000 
hours  of  operation  with  natural  gas  fuel 
at  a  host  site  that  is  compatible  with  an 
operating  rate  of  at  least  4000  hours  per 
annum.  The  applicant  shall  complete  a 
coordinated  plan  for  the  demonstration 
that  incorporates  the  perspectives  of  all 
relevant  parties,  including  the  host  site. 
The  plan  will  also  assign 
responsibilities  on  all  matters  necessary 
to  execute  the  demonstration  plan,  such 
as  business  arrangements,  balance  of 
plant  equipment,  site  construction,  site 
integration,  periodic  inspections  of 
hardware,  visitations  of  third  parties, 
data  acquisition  at  the  host  site  to  verify' 
expected  benefits,  and  obtainmont  of 
environmental,  construction,  operating, 
and  other  permits. 

The  demonstration  shall  be 
representative  of  significant  market 
segments  of  the  distributed  power 
generation  industry.  As  a  result,  the 
successful  demonstration  at  the  host  site 
will  be  expected  to  exemplify  the 
resolution  of  the  typical  barriers  (such 
as  technical,  environmental,  industry 
acceptance,  and  utility  grid  control 
issues)  that  impede  the  widespread 
adoption  of  distributed  generation.  In 
this  regard,  all  hours  of  operation 
accumulated  under  the  demonstration 
shall  be  gained  while  generating  electric 
power.  Additionally,  all  such  hours  of 
operation  shall  be  accumulated  while 
the  host  site  is  interconnected  to  the 
existing  local  utility  transmission  and 
distribution  grid  that  exists  for  the 
routine  transmission  and  distribution  of 
electric  power.  Accordingly,  the  balance 
of  plant  equipment  shall  be  sufficient  to 
generate  and  condition  such  electric 
power,  and  all  hardware  shall  be 
provided  for  interconnection, 
transmission,  and  distribution  on  the 
local  utility  grid.  (The  sole  use  of 
isolation  switches  shall  not  be  sufficient 
to  meet  this  requirement.) 


Subtask  A 

Subtask  A  is  required  for  any 
applicant  selected  for  award  and  is  to  be 
performed  in  conjunction  with  the 
lowest  numbered  task  proposed.  The 
completed  report  must  be  received 
within  90  days  of  aweird  of  the 
cooperative  agreement  and  will  be 
submitted  in  accordance  with  topical 
report  requirements.  Relative  to  gas 
engine(s),  the  Participant  will  do 
program  definition  and  planning  studies 
that  identify  all  essential  steps  for 
enabling  the  use  of  an  Advanced 
Natural  Gas  Reciprocating  Engine  and 
meeting  the  objectives  of  this 
solicitation.  The  elements  of  these  steps 
will  include  the  critical  research  and 
development  needs,  areas  and  degree  of 
risk,  types  and  quantities  of  resources, 
schedule,  and  cost. 

The  report  will  further  define 
completed  distributed  energy  resource 
and/or  cooling,  heating  and  power 
systems  likely  to  be  available  at  the 
successful  completion  of  this  project. 
The  Participant  will  identify  and 
quantify  the  potential  technical  markets 
for  such  systems.  In  areas  such  as 
energy  efficiency,  performance,  cost, 
and  emissions,  the  Participant  vdll 
provide  detailed  rationale  that  supports 
these  projections.  All  barriers  such  as 
the  lack  of  uniform  code  standards  that 
will  impact  on  the  technical  market  will 
be  identified.  However,  any  such 
barriers  that  are  out  of  the  control  of  the 
Participant  shall  be  deemed  not  to 
impact  on  the  projected  technical 
market. 

Subtask  B 

Subtask  B  is  required  to  be  performed 
in  conjunction  with  the  lowest 
numbered  task  of  Tasks  3,  4,  and/or  5 
under  which  the  Participant  will  do 
work.  The  completed  report  must  be 
received  within  180  days  of  initiation  of 
the  lowest  numbered  Task  (3-5) 
proposed.  This  report  will  be  submitted 
in  accordance  with  topical  report 
requirements. 

The  main  impetus  for  this  work  is  the 
commercial  implementation  of  an 
efficient,  clean,  and  cost  effective 
Advanced  Natiu^  Gas  Reciprocating 
Engine  that  is  deployed  in  distributed 
generation  and  combined  heat  and 
power  systems.  It  is  essential  that  a 
commercialization  plan  support  the 
proposed  Advanced  Natural  Gas 
Reciprocating  Engine  and  achieves  the 
goals  of  this  solicitation  (Section  1.1.2). 
Participants  doing  work  under  Tasks  3, 
4,  or  5  shall  complete 
conunercialization  plans  and  strategies 
for  all  relevant  functions  in  the 
commercialization  process  such  as  cost- 


effective  manufacturing,  marketing, 
production  volumes,  and  support  for  the 
Participant's  engine  system. 

DOE  expects  to  award  three  (3)  to  five 
(5)  cooperative  agreements  under  this 
solicitation.  It  is  estimated  that 
individual  awards  will  range  in  value 
between  approximately  $500,000  and 
$10,000,000  of  DOE  handing  and  will 
require  awardee  Cost  Sharing. 

A  minimum  non-federal  cost  sharing 
commitment  of  30%  of  the  total 
proposed  costs  for  Tasks  1  or  2;  45%  of 
Tasks  3  and  4;  and  60%  of  Task  5  is 
required.  Any  non-profit  or  for-profit 
organization,  university  or  other 
institution  of  higher  education,  or  non- 
federal agency  or  entity  is  eligible  to 
apply,  unless  otherwise  restricted  by  the 
Simpson-Craig  Amendment.  DOE 
Laboratory  participation  as  a 
subcontractor  is  limited  to  no  more  than 
50%  of  the  cost  of  any  individual  task 
under  which  the  laboratory  participates. 
This  amoimt  is  further  limited  to  40% 
if  laboratory  participation  is  proposed 
under  Task  5. 

As  applicants  may  apply  under  one  or 
more  of  the  five  tasks  within  the 
solicitation  Scope  of  Work,  there  is  a 
range  in  the  number  of  potential  awards 
and  award  values. 

Estimated  DOE  funding  is  $40  million 
over  the  five-year  period.  DOE  reserves 
the  right  to  fund  any,  all,  or  none  of  the 
applications  submitted  in  response  to 
this  solicitation.  All  awards  are  subject 
to  the  availability  of  funds. 

Issued  in  Argonne,  Illinois  on  June  1.  2000. 
John  D.  Greenwood, 

A>^quisition  and  Assistance  Group  Manager. 
[FR  Doc.  00-14591  Filed  6-8-00;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Office  Of  Energy  Efficiency  and 
Renewable  Energy 

Agency  Information  Collection 
ActivHIea:  Propoeed  Collection; 
Comment  Reqiieet 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  proposed  Agency 
information  collection  and  request  for 
conunents. 

summary:  The  Department  of  Energy 
(DOE)  invites  public  conunent  on  a 
proposed  information  collection  that 
EKDE  is  developing  for  submission  to  the 
Office  of  Management  and  Budget 
(OMB),  pursuant  to  the  Paperwork 
Reduction  Act  of  1995.  This  collection 
would  gather  information  over  a  three- 
year  period  from  participants  in  the 
Industrial  Assessment  Center  (LAC) 


Program  (specifically  clients,  alumni 
and  web-site  users),  concerning  details 
of  energy,  waste,  production  and  cost 
savings  generated  through  their 
participation  in  lAC  assessments,  or 
through  their  use  of  lAC-sponsored  web- 
sites. 

DATES:  Written  comments  must  be 
submitted  by  August  14.  2000.  If  you 
anticipate  difficulty  in  submitting 
comments  within  that  period,  contact 
the  person  listed  below  as  soon  as 
possible. 

ADDRESSES:  Written  comments  may  be 
sent  to  M.  Martin,  Oak  Ridge  National 
Laborator\',  PO  Box  2008.  MS-6070. 
Oak  Ridge,  TN  37831-6070:  or  by  FAX 
at  (865)  574-9338;  or  by  e-mail  at 
martiimia@oml.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information  or 
copies  of  the  forms  and  instructions 
should  be  directed  to  M.  Martin  using 
the  contact  information  listed  above. 
SUPPLEMENTARY  INFORMATION: 

Collection  Title:  Impact  Evaluation  of 
LAC  Program  Participants:  Clients, 
Alumni  and  Web-users. 

OMB  Control  Number:  None. 

Ty^e  of  Request:  New  collection. 

Frequency  of  response:  One  time  only. 

Respondents:  LAC  Program  clients, 
alumni  and  web-users  (businesses  and 
individuals). 

Estimated  number  of  annual 
respondents:  570. 

Estimated  total  annual  burden  hours: 
355  hours. 

Background 

The  Department  of  Energy,  as  part  of 
its  effort  to  comply  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13, 
44  U.S.C.  Chapter  35),  provides  the 
general  public  and  other  Federal 
agencies  with  opportunities  to  comment 
on  collections  of  information  conducted 
by  or  in  conjiuiction  with  DOE.  Any 
comments  received  help  the  Depardnent 
to  prepare  data  requests  that  maximize 
the  utility  of  the  information  collected, 
and  to  assess  the  impact  of  collection 
requirements  on  the  public.  Also,  DOE 
will  later  seek  approval  by  the  Office  of 
Management  and  Budget  (OMB)  of  the 
collections  under  Section  3506(c)  of  the 
Paperwork  Reduction  Act  of  1995. 

Data  will  be  collected  from  LAC 
participants  concerning  energy,  waste, 
productivity  and  cost  savings  generated 
through  their  participation  in  LAC 
assessments  or  through  their  use  of 
technical  information  provided  by  LAC- 
sponsored  web-sites.  Data  will  be 
collected  from  clients,  program  alumni, 
and  LAC  web-users  using  either 
electronic,  web-based  surveys  or 
telephone  interviews.  The  data  will 
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provide  input  for  an  impact  evaluation 
of  the  LAC  Program,  to  be  used  for 
reporting  on  program  performance  in 
compliance  with  the  Government 
Performance  and  Results  Act  1993 
(GPRA).  The  evaluation  approach  and 
summarized  results  will  be  published. 

Request  for  Comments 

DOE  invites  comments  from 
prospective  respondents  and  other 
interested  parties  on:  (1)  Whether  the 
proposed  collection  of  data  is  necessary 
to  measure  savings  impacts  generated  by 
lAC  participants;  (2)  enhancements  to 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (3)  the 
accuracy  of  DOE's  estimate  of  the 
burden  of  the  proposed  information 
collection;  (4)  any  means  of  minimizing 
the  burden  of  the  collection  of 
information  on  those  who  choose  to 
respond;  (5)  the  availability  and  details 
of  similar  information  collected  by  other 
Federal,  State  or  local  industrial 
assistance  programs.  Additional 
information  about  DOE's  proposed 
information  collection  may  be  obtained 
from  the  contact  person  named  in  this 
notice. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  the  form.  They  also  will 
become  a  matter  of  public  record. 

Statutory  Authority:  Section  3506(c)  of  the 
Paperwork  Reduction  Act  of  1995  (Pub  L. 
104-13.  44  U.S  C.  Chapter  35) 

Issued  in  Washington,  DC  on  |une  5.  2000 
Peter  |.  Grahn, 

Director,  Office  of  Records  and  Resource 
Management. 
[FR  Doc.  00-14592  Filed  6-6-00;  8:45  am) 

BILIJNO  COOC  S460-01-l> 


DEPARTMENT  OF  ENERGY 

Federal  Eneqiy  Regulatory 
Commlaalon 

[Docket  No.  RP00-17»-001] 

ANR  Pipeline  Company;  Notice  of 
Refund  Report 

lune  5.  2000. 

Take  notice  that  on  May  30.  2000, 
ANR  Pipeline  Company  (ANR)  tendered 
for  filing  this  refund  report  as  required 
by  Section  154.501(e)  of  the  regulations 
of  the  Commission.  ANR  reports  that  it 
made  refunds  totaling  $1,143,861  on 
April  28,  2000,  consisting  of  $1,112,881 
in  principal  and  $30,980  in  interest,  in 
compliance  with  the  Commission's 
letter  order  dated  April  13.  2000  at 
Docket  No.  RPOO-1 76-000. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 


Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE..  Washington,  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  on  or  before  June  12,  2000.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims. htm  (call  202-208-2222  for 
assistance). 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-14564  Filed  6-8-00;  8:45  am] 

BILLING  CODE  C717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlaalon 

[Docket  No.  RPOOO-308-000] 

ANR  Pipeline  Company;  Notice  of 
Propoaed  Changea  In  FERC  Gaa  Tariff 

June  5,  2000. 

Take  notice  that  on  May  31,  2000, 
ANR  Pipeline  Company  (ANR)  tendered 
for  filing,  as  part  of  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1.  Third 
Revised  Sheet  No.  45E.1  to  be  effective 
July  1.  2000. 

ANR  states  that  the  purpose  of  this 
filing  is  to  designate  in  its  tariff  a  new 
point  eligible  for  service  under  its 
existing  Rate  Schedule  IPLS. 

ANR  states  that  copies  of  the  filing 
have  been  mailed  to  all  affected 
customers  and  state  regulatory 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.21 1  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 


web  at  http://wwwf.ferc.fed.us/online/ 
rims. htm  (call  202-208-2222  for 
assistance. 

David  P.  Boep;ers, 

Sern'tary. 

|FR  Doc  00-14569  Filed  6-8-00;  8:45  am] 

BILLING  CODE  6717-01-4I 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlaalon 

[Docket  No.  RP0&-31 2-000] 

ANR  Pipeline  Company;  Notice  of 
Propoeed  Changea  in  FERC  Gaa  Tariff 

June  5,  2000. 

Take  notice  that  on  May  31,  2000, 
ANR  Pipeline  Company  (ANR)  tendered 
for  filing  as  part  of  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1,  the 
following  tariff  sheets  proposed  to 
become  effective  June  1,  2000: 

Forty-second  Revised  Sheet  No.  8, 
Forty-second  Revised  Sheet  No.  9, 
Forty-first  Revised  Sheet  No.  13,  Fifty-first 
Revised  Sheet  No.  18 

ANR  states  that  the  above-referenced 
tariff  sheets  are  being  filed  to  implement 
recovery  of  approximately  $2.5  million 
of  above-market  costs  that  are  associated 
with  its  obligations  to  Dakota 
Gasification  Company  ("Dakota").  ANR 
proposes  a  reservation  surcharge 
applicable  to  its  Part  284  firm 
transportation  customers  to  collect 
ninety  percent  (90%)  of  the  Dakota 
costs,  and  an  adjustment  to  the 
maximum  base  tariff  rates  of  Rate 
Schedule  ITS  and  overrun  rates 
applicable  to  Rate  Schedule  FTS-2,  so 
as  to  recover  the  remaining  ten  percent 
(10%).  ANR  advises  that  this  filing  also 
includes  the  annual  restatement  of  the 
"Eligible  MDQ  "  used  to  design  the 
reservation  surcharge.  ANR  also  advises 
that  the  proposed  changes  would 
decrease  current  quarterly  Above- 
Market  Dakota  Cost  recoveries  from 
$2,586,210  to  $2,543,133. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.21 1  of  the  Commission's 
rules  and  regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Conunission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 


Federal  Register/Vol.  65.  No.  112/Friday,  June  9,  2000/Notices 


36681 


must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims. htm  (call  202-208-2222  for 
assistance). 

David  P.  Boergers, 

Secretarv. 

(FR  Doc.  00-14572  Filed  6-8-00:  8:45  am) 

BILLING  CODE  671 7-^)1 -M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlaalon 


[Docket  No.  EROO-2398-000] 

Baconton  Power  LLC;  Notice  of 
iaauance  of  Order 

fune  5.  2000. 

Baconton  Power  LLC  (Baconton) 
submitted  for  filing  a  rate  schedule 
under  which  Baconton  will  engage  in 
wholesale  electric  power  and  energy 
transactions  as  a  marketer.  Baconton 
also  requested  waiver  of  various 
Commission  regulations.  In  particular, 
Baconton  requested  that  the 
Commission  grant  blanket  approval 
under  18  CFR  Part  34  of  all  future 
issuances  of  securities  and  assumptions 
of  liability  of  Baconton. 

On  May  31,  2000,  pursuant  to 
delegated  authority,  the  Director, 
Division  of  Corporate  Applications, 
Office  of  Markets,  Tariffs  and  Rates, 
granted  requests  for  blanket  approval 
under  Part  34,  subject  to  the  following: 

Within  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  Baconton  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214). 

Absent  a  request  for  hearing  within 
this  period,  Baconton  is  authorized  to 
issue  securities  and  assume  obligations 
or  liabilities  as  a  guarantor,  indorser, 
surety,  or  otherwise  in  respect  of  any 
security  of  another  person;  provided 
that  such  issuance  or  assumption  is  for 
some  lawful  object  within  the  corporate 
purposes  of  the  applicant,  and 
compatible  with  the  public  interest,  and 
is  reasonably  necessary  or  appropriate 
for  such  purposes. 


The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  Baconton's  issuances  of 
securities  or  assumptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  June  30, 
2000. 

Copies  of  the  full  text  of  the  Order  are 
available  from  the  Commission's  Public 
Reference  Branch,  888  First  Street,  N.E., 
Washington,  D.C.  20426.  The  Order  may 
also  be  viewed  on  the  Internet  at  bttp:/ 
/www.ferc.fed. us/online/rims.htm  (call 
202-208-2222  for  assistance). 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-14630  Filed  6-8-00;  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlaalon 

[Docket  No.  RPOO-31 1-000] 

Colorado  Interstate  Gas  Company; 
Notice  of  Tariff  Filing 

June  5,  2000. 

Take  notice  that  on  May  31,  2000, 
Colorado  Interstate  Gas  Company  (CIG) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  First  Revised  Volume  No.  1, 
Seventeenth  Revised  Sheet  No.  llA 
reflecting  a  decrease  in  its  fuel 
reimbursement  percentage  for  Lost, 
Unaccounted-For  and  Other  Fuel  Gas 
from  1.01%  to  0.70%  effective  July  1, 
2000. 

CIG  states  that  copies  of  this  filing 
have  been  served  on  CIG's  jurisdictional 
customers  and  public  bodies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 


web  at  http://www.ferc.fed.us/online/ 
rims. htm  (call  202-208-2222  for 
assistance). 

David  P.  Boergers, 

Secretary. 

(FR  Doc.  00-14571  Filed  fi-«-00;  8:45  ami 

BILUNG  CODE  6717-01-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOO-31 0-000] 

Discovery  Gas  Transmission  LLC; 
Notice  of  Lost  and  Unaccounted  for 
Gas  Filing 

June  5.  2000. 

Take  notice  that  on  May  31,  2000. 
Discover)'  Gas  Transmission  LLC 
(Discover)')  filed  to  comply  with  the 
terms  of  its  FERC  Gas  Tariff,  First 
Revised  Sheet  Nos.  34,  44,  and  53 
relating  to  lost  and  unaccounted  for  gas 
for  the  calendar  year  1999. 

Discover)'  states  that  it  has  reviewed 
the  amount  of  lost  and  unaccounted  for 
gas  experienced  by  the  Discover)' 
system  during  the  1999  calendar  year, 
and  based  on  that  review  it  proposes  to 
retain  the  current  retention  rate  of  0.5 
percent  for  the  period  commencing  July 
1,2000. 

Discover)'  states  that  copies  of  this 
filing  are  being  mailed  to  its  customers, 
state  commissions  and  other  interested 
parties. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energ)'  Regulator)'  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commissions  Rules  and 
Regulations.  All  such  protests  must  be 
filed  on  or  before  June  12,  2000.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 

David  P.  Boergers, 

Secretary-. 

[FR  Doc.  00-14570  Filed  6-8-00;  8:45  am) 

BILUNG  CODE  6717-01-M 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Dockat  No.  RP97-287-051] 

El  Paso  Natural  Gas  Company;  Notice 
of  Proposed  Changes  In  FERC  Gas 
Tariff 

lune  5.  2000 

Take  notice  that  on  [une  1,  2000,  El 
Paso  Natural  Gas  Company  (El  Paso) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff.  Second  Revised  Volume  No. 
1-A,  the  following  tariff  sheets  to 
become  effective  June  1.  2000: 

Thirtieth  Revised  Sheet  No   30 
Twenty-Fifth  Revised  .Sheet  No    il 
Seventh  Revised  Sheet  No  :UA 

El  Paso  states  that  the  above  tariff 
sheets  are  being  filed  to  implement  two 
negotiated  rate  contracts  pursuant  to  the 
Commission's  Statement  of  Policy  on 
Alternatives  to  Traditional  Cost-of- 
Service  Ratemaking  for  Natural  Gas 
Pipelines  and  Regulation  of  Negotiated 
Transportation  Services  of  Natural  Gas 
Pipelines  issued  January  31.  1996  at 
Docket  Nos.  RM95-6-000  and  RM96-7- 
000. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordanc;e  with  sections 
385.214  or  38.'5.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the? 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  (;opi(?s 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public: 
inspection  in  the  i^ul)li(:  Reference 
Room.  This  filing  mav  be  viewed  on  the 
web  at  http://www.ft!rc. fed. us/online/ 
rims. htm  (call  202-208-2222  for 
assistance), 

David  P.  Boerj;ers, 

,S'c(  rcdin . 

IFR  Doc.  U0-14.=i.iH  liiril  (>-«-()().  H  4'.  .ini| 

BILLING  CODE  671 7 -01 -M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Dockat  No.  ER0&-2333-000] 

Horsehead  Industries,  Inc.;  Notice  of 
Issuance  of  Order 

June  5.  2000 

Horsehead  Industries.  Inc. 
(Horsehead)  submitted  for  filing  a  rate 
schedule  under  which  Horsehead  will 
engage  in  wholesale  electric  power  and 
energy  transactions  as  a  marketer. 
Horsehead  also  requested  waiver  of 
various  Commission  regulations.  In 
particular,  Horsehead  requested  that  the 
Commission  grant  blanket  approval 
under  18  CFR  Part  34  of  all  hiture 
issuance  of  securities  and  assumptions 
of  liability  by  Horsehead. 

On  May  31,  2000,  pursuant  to 
delegated  authority,  the  Director, 
Division  of  Corporate  Applications, 
Office  of  Markets,  Tariffs  and  Rates, 
granted  requests  for  blanket  approval 
under  Part  34,  subject  to  the  following: 

Within  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  Horsehead  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214). 

Absent  a  request  for  hearing  within 
this  period,  Horsehead  is  authorized  to 
issue  securities  and  assume  obligations 
or  liabilities  as  a  guarantor,  indorser. 
surety,  or  otherwise  in  respect  of  any 
security  of  another  person;  provided 
that  such  issuance  or  assumption  is  for 
some  lawful  object  within  the  corporate 
purposes  of  the  applicant,  and 
compatible  with  the  public  interest,  and 
is  reasonably  nec:essarv  or  appropriate 
for  such  purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
[lublic  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  Horsehead's  issuances  of 
securities  or  assumptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  June  30. 
2000. 

Copies  of  the  full  text  of  the  Order  are 
available  from  the  Commission's  Public 
Reference  Branch,  888  First  Street,  NE., 
Washington.  DC  20426.  The  Order  may 
also  be  viewed  on  the  Internet  at  httpJ 


/w'ww.ferc.fed.us/onhne/rims.htm  (call 
202-208-2222  for  assistance). 

David  P.  Boergers, 

Secretary-. 

[FR  Doc.  00-14629  Filed  6-8-00:  8:45  am] 

BtLUNO  CODE  671 7-01 -M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOO-1 57-004 

Kern  River  Gas  Transmission 
Company;  Notice  of  Proposed 
Changes  In  FERC  Gas  Tariff 

June  5.  2000. 

Take  notice  that  on  May  31.  2000, 
Kem  River  Gas  Transmission  Company 
(Kern  River)  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1,  First  Revised  Sheet  No. 
912,  to  be  effective  June  1,  2000. 

Kem  River  states  that  the  purpose  of 
this  filing  is  to  implement  a  negotiated 
rate  transaction  between  Kern  River  and 
Nevada  Power  Company  (Nevada 
Power),  and  to  reflect  the  revised 
negotiated  rate  transaction  between 
Kem  River  and  Sempra  Energy  Trading 
Corporation  (Sempra)  in  the  Tariff,  in 
accordance  with  the  Commission's 
Policy  Statement  on  Alternatives  to 
Traditional  Cost-of-Service  Ratemaking 
for  Natural  Gas  Pipelines. 

Kern  River  states  that  a  copy  of  this 
filing  has  been  served  upon  its 
c:ustomers  and  interested  state 
regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulator^'  Commission, 
888  First  Street,  NE..  Washington.  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
C^ommission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 


rims. htm  (call  202-208-2222  for 
assistance). 

David  P.  Boergers, 

Secretory. 

IFR  Doc.  00-14563  Filed  6-8-00;  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOO-305-000] 

Mississippi  River  Transmission 
Corporation;  Notice  of  Tariff  Filing 

June  5.  2000. 

Take  notice  that  on  June  1,  2000, 
Mississippi  River  Transmission 
Corporation  (MRT)  tendered  for  filing  as 
part  of  its  Gas  Tariff,  Third  Revised 
Volume  No.  1,  the  tariff  sheets  listed 
below  to  be  effective  July  1 .  2000. 

Second  Revised  Sheet  No.  12, 
Fourth  Revised  Sheet  No.  71 , 
Sixth  Revised  Sheet  No.  72. 
Sixth  revised  Sheet  No.  73. 
Fourth  Revised  Sheet  No.  74. 
Third  Revised  Sheet  No.  126. 
Third  Revised  Sheet  No.  164, 
First  Revised  Sheet  No.  226A. 
Original  Sheet  No.  226B, 
Pro-Forma  Sheet  No.  10, 
Pro-Forma  Sheet  No.  lOA 

MRT  states  that  the  purpose  of  this 
filing  is  to  enable  MRT  and  its 
Transportation  Customers,  upon  FERC 
authorization,  the  opportunity  to 
negotiate  a  rate  for  transportation 
service  that  varies  from  the  current 
Tariff  rate.  MRT  also  states  that  all 
customers  under  the  Tariff  would 
continue  to  have  recourse  to  service  at 
the  traditional  cost-based  rate  available 
under  the  Tariff  for  that  service. 

MRT  states  that  a  copy  of  this  filing 
is  being  mailed  to  each  of  MRT's 
customers  and  to  the  state  commissions 
of  Arkansas,  Illinois  and  Missouri. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE,  Washington.  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
rules  and  regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 


of  this  filing  are  on  file  with  the 
Commission  emd  are  available  for  public 
inspection  in  the  Public  Reference 
room.  This  filing  may  be  viewed  on  the 
web  at  http://wwrw.ferc.fed.us/online/ 
rimbs.htm  (call  202-208-2222  for 
assistance). 

David  P.  Boergers, 

Secretary. 

(FR  Doc.  00-14566  Filed  6-8-00;  8:45  am] 

BtLUNG  CODE  S717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP96-367-011] 

Northwest  Pipeline  Corporation;  Notice 
of  Compliance  Rling 

June  5,  2000. 

Take  notice  that  on  May  31,  2000, 
Northwest  Pipeline  Corporation 
(Northwest)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff  the  following  tariff 
sheets  to  be  effective  July  1 ,  2000: 

Third  Revised  Volume  No.  I 

Eighteenth  Revised  Sheet  No.  5 
Thirteenth  Revised  Sheet  No.  5-A 

Original  Volume  No.  2 

Twenty-Fifth  Revised  Sheet  No.  2 
Twenty-Eighth  Revised  Sheet  No.  2.1 
Twenty-Seventh  Revised  Sheet  No.  2-A 

Northwest  states  that  the  purpose  of 
this  filing  is  to  move  into  effect  the 
Period  Two  Rates  contained  in 
Appendix  A  of  Northwest's  Stipulation 
and  Agreement  of  Settlement  filed  on 
July  22,  1997  in  Docket  No.  RP96-367 
and  approved  by  the  Commission  on 
November  25,  1997. 

Northwest  states  that  a  copy  of  this 
filing  has  been  served  upon  its 
customers  and  interested  state 
regulatory  commissions. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  section 
385.211  of  the  Conunission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 


rims.htm  (call  202-208-2222  for 
assistance). 

David  P.  Boergers, 

Secretarw 

[FR  Doc.  00-14556  Filed  6-8-00;  8:45  am] 

BILUNG  CODE  6717-01-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOO-56-001] 

Northwest  Pipeline  Corporation;  Notice 
of  Compliance  fleport 

June  5,  2000. 

Take  notice  that  on  June  1,  2000. 
Northwest  Pipeline  Corporation 
(Northwest)  tendered  for  filing  a 
compliance  report. 

Northwest  states  that  the  compliance 
report  shows  that  during  the  1999-2000 
winter  heating  season.  Northwest  did 
not  cut  any  primary  gas  during  the 
timely  scheduling  process  and  that  there 
were  no  adverse  impacts  associated 
with  the  letter  Agreement  dated  August 
24,  1999  between  Northwest  and  Pan 
Alberta  Gas  (U.S.)  Inc.  with  respect  to 
the  use  of  firm  transportation  through 
primary  corridor  rights. 

Northwest  states  that  a  copy  of  this 
compliance  report  has  been  served  upon 
each  person  designated  on  the  official 
service  list  compiled  by  the  Secretary  in 
this  proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  Rules  and 
Regiilations.  All  such  protests  must  be 
filed  on  or  before  June  12,  2000.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 

David  P.  Boergers, 

Secretary'. 

[FR  Doc.  00-14562  Filed  6-8-00;  8:45  am] 

nUJNG  CODE  6717-01-M 
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36685 


DEPARTMErfT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Dockst  No.  RPOO-304-000] 

PG&E  Gas  Transmission,  Norttiwest 
Corporation;  Notice  of  Tariff  Filing 

June  T.  2()(H) 

Take  notice  that  on  May  31.  2000. 
PG&E  Cias  Transmission,  Northwest 
Corporation  (PCJ&E  GT-NW)  tendered 
for  filing  as  part  of  its  FERG  Gas  Tariff, 
First  Revised  Volume  No.  1-A:  Twenty- 
fourth  Revised  Sheet  No.  5.  PG&E  GT- 
NW  requests  that  the  above-referenced 
tariff  sheet  become  effective  July  1. 
2000. 

PG&E  GT-NW  asserts  that  the 
purpose  of  this  filing  is  to  cf)mply  with 
Paragraph  37  of  the  terms  and 
conditions  of  First  Revised  Volume  No 
1-A  of  its  FERG  Gas  Tariff,  "Adjustment 
for  Fuel,  Line  Loss  and  Other 
Unaccounted  For  Gas  Percentages." 
These  tariff  changes  reflect  that  PG&E 
GT-NW's  fuel  and  line  loss  surcharge 
percentage  will  increase  to  0.0015%  per 
Dth  per  pipeline-mile  for  the  six-month 
period  beginning  )uly  1,  2000.  Also 
included,  as  required  by  Paragraph  37. 
are  workpapers  showing  the  derivation 
of  the  current  fuel  and  line  loss 
percentage  in  effect  for  each  month  the 
fuel  tracking  mechanism  has  been  in 
effect. 

PG&E  GT-NW  further  states  that  a 
copy  of  this  filing  has  been  served  on 
PG&E  GT-NW's  jurisdictional 
customers  and  interested  state 
regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  (Commission. 
888  First  Street,  NE.,  Washington,  DC 
20426.  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  bv  the  Commission  in 
determining  the  appropriate  action  to  be 
taJten,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commissi(m  and  are  available  for  public 
inspec:tion  in  the  Public  Reference 
Room.  This  filing  mav  be  viewed  on  the 
web  at  http;//www  fere. fed. us/online/ 


rims  htm  (call  202-208-2222  for 
assistance). 

David  P.  Boergers, 

Sei  ri-tan 

|FR  L)o(    0O-14,S65  Filed  R-8-00;  8:45  ami 

BtLUNG  CODE  671 7-01 -M 


OEPARTIMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER99-3393-002] 

PJM  Interconnection,  LLC;  Notice  of 
Filing 

lunn  S,  2000 

Take  notice  that  on  May  30,  2000, 
jersey  Central  Power  &  Light  Company 
(doing  business  as  GPU  Energy)  hereby 
submitted  for  filing  a  Refund  Report 
with  supporting  materials. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE..  Washington,  DC  20426. 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  and  protests 
should  be  filed  on  or  before  June  20, 
2000.  Protests  will  be  considered  by  the 
(Commission  to  determine  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  (liommission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the 
Internet  at  http//www.ferc.fed.us/ 
online/rims. htm  (call  202-208-2222  for 
assistance). 

David  P.  Boergers. 

Si'iTftary- 

|FR  Do(    ()0-14.S5:}  Fileri  6-8-00;  8  45  ami 

MLUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP99-51 3-004] 

Questar  Pipeline  Company;  Notice  of 
Tariff  Filing 

lune  T.  JOOO 

Take  notice  that  on  June  1 ,  2000, 
pursuant  to  18  CFR  154.7  and  154.203, 


and  as  provided  by  Section  30 
(Negotiated  Rates)  to  the  Cieneral  Terms 
and  Conditions  of  Part  1  of  Questar 
Pipeline  Company's  (Questar)  FERC  Gas 
Tariff,  Questar  filed  a  tariff  filing  to 
implement  a  negotiated-rate  contract  as 
authorized  by  Commission  orders 
issued  October  27,  1999,  and  December 
14,  1999,  in  Docket  Nos.  RP99-513,  et 
al.  The  Commission  approved  Questar's 
request  to  implement  a  negotiated-rate 
option  for  Rate  Schedules  T-1,  NNT,  T- 
2.  PKS,  FSS  and  ISS  shippers.  Questar 
submitted  its  negotiated-rate  filing  in 
accordance  with  the  Commission's 
Policy  Statement  in  Docket  Nos.  RM95- 
6-000  and  RM96-7-000  (Policy 
Statement)  issued  January  31,  1996. 

Questar  states  that  the  tendered  tariff 
sheet  revises  Questar's  Tariff  to 
implement  a  new  negotiated-rate 
transportation  service  agreement 
between  Questar  and  Barrett  Resources 
Corp.  Questar  requested  waiver  of  18 
CFR  154.207  so  that  the  tendered  tariff 
sheet  may  become  effective  June  1. 
2000. 

Questar  states  that  copies  of  this  filing 
has  been  served  upon  Questar's 
customers,  the  Public  Service 
Commission  of  Utah  and  the  Public 
Service  Commission  of  Wyoming. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE..  Washington.  DC 
20426.  in  accordance  with  sections 
385.214  or  385.21 1  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http;//wwrw. fere. fed. us/online/ 
rims. htm  (call  202-208-2222  for 
assistance). 

David  P.  Boergers. 

Serretan' 

|FR  Do(  .  00-14.561  Filed  6-6-00;  8:45  am) 

BILUNG  CODE  671 7-01 -M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP96-20(M)54] 

Reliant  Energy  Gas  Transmission 
Company;  Notice  of  Proposed 
Changes  In  FERC  Gas  Tariff 

lune  5.  2000. 

Take  notice  that  on  May  31 .  2000, 
Reliant  Energy  Gas  Transmission 
Company  (REGT)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff.  Fifth  Revised 
Volume  No.  1 .  the  following  tariff  sheets 
to  be  effective  June  1,  2000: 

Fifth  Revised  .Sheet  No.  8F 
Fourth  Revised  Sheet  No.  8G 

REGT  states  that  the  purpose  of  this 
filing  is  to  reflect  the  expiration  of  an 
e.xisting  negotiated  rate  contract  and  the 
addition  of  a  new  negotiated  rate 
contract. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
rules  and  regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  I*ublic  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 

David  P.  Boergera, 

Secretary. 

[FT?  Doc.  00-14555  Filed  6-8-00;  8:45  am) 

BILUNQ  CODE  6717-01-1* 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory    - 
Commlaalon 

[DockM  Na  ER00-264a-000] 

Soutliem  Caltfomia  Edison  Company; 
Notice  of  HIIng 

June  5,  2000. 

Take  notice  that  on  May  26.  2000, 
Southern  California  Edison  Company 
[SCE]  tendered  for  filing  a  Service 
Agreement  for  wholesale  Distribution 


service  and  an  Interconnection  Facilities 
Agreement  (Agreements)  between  Gas 
Recover}'  Systems  (GRS)  and  SCE. 

These  Agreements  specify  the  terms 
and  conditions  pursuant  to  which  SCE 
will  interconnect  GRS's  generating 
facility  to  its  electrical  system  and 
provide  Distribution  Service  for  up  to 
17.1  MW  of  power  produced  by  GRS's 
Coyote  Canyon  generating  facility  upon 
the  termination  date  of  the  CPUC- 
jurisdictional  Power  Purchase  Contract 
between  SCE  and  GRS. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street.  NE.,  Washington.  DC  20426. 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  and  protests 
should  be  filed  on  or  before  June  16. 
2000.  Protests  will  be  considered  by  the 
Commission  to  determine  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  (Ilonmiission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the 
Internet  at  http://www.ferc.fed.us/ 
online/rims.htm  (call  202-208-2222  for 
assistance). 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-14551  Filed  6-8-O0;  8:45  am]' 

BILLING  CODE  671 7-01 -M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory  ' 
Commission 

[Docket  No*.  RP91-203-071  and  RP92-132- 
059] 

Tennessee  Gas  Pipeline  Company; 
Notice  of  Compliance  HIing 

June  5.  2000. 

Take  notice  that  on  May  31,  2000, 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  tendered  for  filing  certain 
revised  tariff  sheets  for  inclusion  in 
Tennessee's  FERC  Gas  Tariff,  Fifth 
Revised  Volume  No.  1 .  Tennessee 
requests  that  the  attached  sheets  be 
made  effective  July  1,  2000. 

Teimessee  states  that  pursuant  to  the 
May  15,  1995  comprehensive  settlement 
agreement  in  the  referenced  proceeding, 
which  resolved  outstanding  issues 
relating  to  Tennessee's  recovery  through 
rates  of  the  costs  of  remediating 
polychlorinated  biphenyl  ("PCB")  and 


other  hazardous  substance  list  ("HSL  ") 
contamination  on  its  system 
(  "Settlement").  Tennessee  is  seeking  to 
extend  the  initial  PCB  adjustment 
period  and  to  decrease  the  PCB 
adjustment  surcharge  amount  to  $0.00. 
all  as  provided  for  under  the  Settlement. 
Tennessee  also  states  that  although 
there  are  uncertainties  attached  to  the 
PCH/HSL  remediation  project 
("Project"),  based  on  its  best  reasonable 
expectations  to  date.  Tennessee  mav  be 
able  to  complete  the  Project  bv  the  end 
of  2004. 

Tennessee  further  states  that  the 
extended  adjustment  period  is  required 
under  the  Settlement  to  reflect 
additional  eligible  costs  that  Tennessee 
expects  to  expend  to  complete  the 
Project.  Tennessee  also  notes  that  its 
request  to  reduce  the  surcharge  to  $0.00 
is  meant  to  temporarily  relieve  its 
customers  of  the  surcharge  obligation 
while  at  the  same  time  leaving  the 
recovery  mechanism  intact  if  unforeseen 
circumstances  arise. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatorv  Commission. 
888  First  Street.  N'E..  Washington,  DC 
20426.  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  be 
taken,  but  will  not  serve  to  protestants 
parties  to  the  proceedings.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection 
in  the  Public  Reference  Room.  "This 
fiUng  may  be  viewed  on  the  web  at 
http://wvkrw.ferc.fed.us/online/rims/htm 
(call  202-208-2222  for  assistance). 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-14554  Filed  6-8-00;  8:45  am] 
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DEPARTMENTOF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP0&-306-000] 

Tennessee  Gas  Pipeline  Company, 
Notice  of  Filing  arvd  Request  for  Waiver 

June  5.  2000. 

Take  notice  that  on  June  1,  2000, 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  tendered  for  filing  1)  a 
revised  accounting  of  Teimessee's  take- 
or-pay  transition  surcharges. 

"Tennessee  states  that  this  filing  of  the 
revised  accounting  is  in  compliance 
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with  Article  XXV'  of  the  (Jeneral  Term.s 
and  Conditions  of  its  FERfl  (Jas  Tariff. 
Fifth  Revised  Volume  No.  1    Tennessee 
hirther  states  that  tht?  request  for  waiver 
is  based  on  the  fact  that  Tennessee  has 
not  incurred  any  significant  recoverable 
tako-or-pav  costs  since  its  last  filing  on 
December  1.  1999. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Flnergv  Regulatory  Commission. 
888  First  Street.  NE.  Washington.  DC 
2042b.  m  accordance  with  se<:ti()n.s 
:i85  214  or  :i85.211  of  the  Commission's 
Rules  and  Regulations.  .\11  such  motions 
or  protests  must  be  filed  on  or  before 
[une  12.  2000   Protests  will  be 
considered  bv  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  prot:eedings. 
Any  person  wishing  to  be<:ome  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
C^ommission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims  htm  (call  202-208-2222  for 
assistance) 

David  P.  Boergers, 

Strrrttirv 

IFR  Dn<    0O-145fi7  Filed  fV-8-OO;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlsalon 

[Docket  No.  RP97-255-007] 

TranaCoiorado  Gaa  Tranamlaalon 
Company;  Notice  of  Tariff  Filing 

luuf  s.  2Wn) 

Take  notice  that  on  May  31.  2000. 
pursuant  to  18  CFR  154.7  and  154.20.3. 
and  in  compliance  with  the 
Commission's  letter  order  issued  Man;h 
20,  1997.  in  Docket  No.  RP97-255-000. 
TransColorado  Cias  Transmission 
Company  tenders  for  filing  and 
acceptance,  to  be  effective  Mav  26. 
2000.  Seventh  Revised  Sheet  No  21. 
Third  Revised  Sheet  No  22  and  Second 
Revised  Sheet  No.  23  to  Original 
Volume  No.  1  of  its  FERC  Cas  Tariff 
(TransColorado's  tariff). 

TransColorado  states  that  the 
tendered  tariff  sheets  revise 
Trans{A)lorado's  Tariff  to  implement 
new  negotiated-rate  transportation 
service  agreements  between 


TransColorado  and  Western  Gas 
Resources.  Inc  .  Enron  North  Amenc;a. 
Inn..  Enserco  Energy.  Inc.  and  Barrett 
Resources  Corporation  TransColorado 
reque.sts  waiver  of  18  i'.FR  154  207  so 
that  the  tendered  tariff  sheets  may 
become  effective  May  26.  2000 

Trans(;olorado  states  that  a  copy  of 
this  filing  has  been  served  upon  all 
parties  to  this  proceeding. 
TransC'olorado's  customers,  the 
(Colorado  Public  Utilities  C]ommission 
and  New  Mexico  Public  Utilities 
(Commission 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE  .  Wa.shington.  DC: 
20426,  in  accordance  with  sections 
385  214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  be<:ome  a  party 
must  file  a  motion  to  intervene  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 

David  P.  Boergers, 

IFR  Dix.   1)0-14557  Filed  6-S-OO.  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlaalon 

[Docket  Ho.  EROO-I-OOO] 

TransEnergle  U.S.,  Ltd.;  Notice  of 
Isauance  of  Order 

lune  5.  2000 

On  October  1.  1999.  TransEnergie 
U.S.,  Ltd.  (TransEnergie)  filed  with  the 
C.ommission  a  petition  for  an  order 
accepting  a  tariff  offering  non- 
discriminatory transmission  service 
over  a  26-mile  undersea  high-voltage, 
bi-directional,  direct  current  cable  it 
proposes  to  build  underneath  the  Long 
Island  Sound.  TransEnergie  also 
requested  c:ertain  waivers  and 
authorizations.  In  particular. 


TransEnergie  requested  that  the 
Commission  grant  blanket  approval 
under  18  CFR  Part  34  of  all  future 
issuances  of  securities  and  assumptions 
of  liabilities  by  the  TransEnergie.  On 
lune  1,  2000,  the  Commission  issued  an 
Order  Approving  Proposal  Subject  To 
("onditions  (Order),  in  the  above- 
docketed  proceedings. 

The  (Commission's  June  1.  2000  Order 
granted  TransEnergie's  request  for 
blanket  approval  under  Part  34,  subject 
to  the  conditions  found  in  Ordering 
Paragraphs  (C).  (D).  and  (E): 

(C)  Within  30  days  of  the  date  of  this 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  Commission's  blanket 
approval  of  issuances  of  securities  or 
assumptions  of  liabilities  by 
TransEnergie  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street,  N.E.,  Washington.  DC. 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  18  CFR  385.211 
and  385.214. 

(D)  Absent  a  request  to  be  heard 
within  the  period  set  forth  in  Ordering 
Paragraph  (C)  above,  TransEnergie  is 
hereby  authorized  to  issue  securities 
and  assume  obligations  and  liabilities  as 
guarantor,  indorser.  surety  or  otherwise 
in  respect  of  any  security  of  another 
person;  provided  that  such  issue  or 
assumption  is  for  some  lawful  object 
within  the  corporate  purposes  of 
TransEnergie.  compatible  with  the 
public  interest,  and  reasonably 
necessary  or  appropriate  for  such 
purposes. 

(E)  The  Commission  reserves  the  right 
to  modify  this  order  to  require  a  further 
showing  that  neither  public  nor  private 
interests  will  be  adversely  affected  by 
continued  Commission  approval  of 
TransEnergie's  issuances  of  securities  or 
assumptions  of  liabilities  *   *   *. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  July  3. 
2000. 

Copies  of  the  full  text  of  the  Order  are 
available  from  the  Commission's  Public 
Reference  Branch.  888  First  Street,  N.E., 
Washington.  DC.  20426.  This  issuance 
may  also  be  viewed  on  the  Internet  at 
h  Up  //wuTv-./e/T  fed.  us /online /rims. htm 
(call  202-208-2222  for  assistance). 

David  P.  Boen^ers, 

Sfcrt'farv 

IFR  Dor  00-146.12  Filed  ft-8-00;  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlaalon 

[Docket  No.  CP(X>-373-000] 

Tuacarora  Gaa  Tranamlaalon 
Company;  Notice  of  Application 

lunf  5.  2000. 

Take  notice  that  on  May  31.  2000, 
Tuscarora  Gas  Transmission  Company 
(Tuscarora),  1575  Delucchi  Lane,  Suite 
225,  Reno,  Nevada  89520-3057.  filed  in 
Docket  No.  CPOQ-3 73-000  an 
application  pursuant  to  Section  7  of  the 
Natural  Gas  Act  (NGA)  and  the 
Commission's  Rules  and  Regulations, 
for  a  certificate  of  public  convenience 
and  necessity  authorizing  Tuscarora  to 
construct,  own,  operate,  and  maintain 
facilities  in  order  to  provide  up  to 
10,000  dth  per  day  of  additional  firm 
transportation  for  Sierra  Pacific  Power 
Company  (SPPC),  all  as  more  fully  set 
forth  in  the  application  which  is  on  file 
with  the  Commission  and  open  to 
public  inspection.  The  filing  may  be 
viewed  at  http://www.ferc.fed.us/onIine/ 
rims.htm  (call  202-208-2222  for 
assistance). 

Specifically,  Tuscarora  proposes  to 
construct  a  new  16.4  mile,  16-inch 
diameter  lateral  (Hungry  Valley  Lateral) 
extending  from  its  mainline  at  milepost 
205.9  in  Hungry  Valley,  Nevada  to  a  city 
gate  to  be  constructed  by  SPPC  in 
Lemmon  Valley,  Nevada.  Tu.scarora  also 
proposes  to  construct  a  new  meter 
station  and  valve  assemblies  in  Golden 
Valley,  Nevada.  All  of  the  facilities  will 
be  located  in  Washoe  County,  Nevada. 
Tuscarora  estimates  that  the  proposed 
facilities  will  cost  approximately  $10.2 
million.  Tuscarora  states  that  the 
additional  mainline  capacity  will  result 
fi-om  an  increase  in  its  receipt  pressure 
from  PG&E  Gas  Transmission-Northwest 
Corporation  from  700  psig  to  825  psig. 
Tusccirora  proposes  to  charge  Sierra 
Pacific  its  existing  Part  284  firm 
transportation  rate. 

Any  questions  regarding  this 
application  should  be  directed  to 
Gregory  L.  Galbraith.  Tuscarora  Gas 
Transmission  Company,  1575  Delucchi 
Lane,  Suite  225,  P.O.  Box  30057,  Reno. 
Nevada  89520-3057.  call  (775)-834- 
4292,  or  fax  (775)-834-3886. 

Any  person  desiring  to  participate  in 
the  hearing  process  or  to  make  any 
protest  with  reference  to  said 
application  should  on  or  before  June  26. 
2000,  file  with  tlie  Federal  Energy 
Regulatory  Commission,  Washington, 
DC  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 


385.214  or  385.211)  and  the  Regulations 
under  the  NGA  (18  CFR  157.10).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  The  Commission's 
rules  require  that  protestors  provide 
copies  of  their  protests  to  the  party  or 
parties  directly  involved.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party 
in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

A  person  obtaining  intervenor  status 
will  be  placed  on  the  service  list 
maintained  by  the  Secretary  of  the 
Commission  and  will  receive  copies  of 
all  documents  filed  by  the  applicant  and 
by  every  one  of  the  intervenors.  An 
intervenor  can  file  for  rehearing  of  any 
Commission  order  and  can  petition  for 
court  review  of  any  such  order. 
However,  an  inter\'enor  must  submit 
copies  of  comments  or  any  other  filing 
it  makes  with  the  Commission  to  ever\' 
other  intervenor  in  the  proceeding,  as 
well  as  14  copies  with  the  Commission. 

A  person  does  not  have  to  intervene, 
however,  in  order  to  have  comments 
considered.  A  person,  instead,  may 
submit  two  copies  of  comments  to  the 
Secretary  of  the  Commission. 
Commenters  will  be  placed  on  the 
Commission's  environmental  mailing 
list,  will  receive  copies  of  the 
environmental  documents  and  will  be 
able  to  participate  in  meetings 
associated  with  the  Commission's 
environmental  review  process. 
Commenters  will  not  be  required  to 
serve  copies  of  filed  documents  on  all 
other  parties.  However,  commenters 
will  not  receive  copies  of  all  documents 
filed  by  other  parties,  or  issued  by  the 
Commission  and  will  not  have  the  right 
to  seek  rehearing  or  appeal  the 
Commission's  final  order  to  a  federal 
court. 

The  Commission  will  consider  all 
comments  and  concerns  equally, 
whether  filed  by  commenters  or  those 
requesting  intervenor  status. 

■Pake  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  NGA  and  the 
Commission's  Rules  of  Practice  and 
Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 


for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  provided  for. 
unless  otherwise  advised,  it  will  be 
unnecessary  for  Tuscarora  to  appear  or 
be  represented  at  the  hearing. 

David  P.  Boergers. 

Sfcretary-. 

IFR  Doc.  00-146.3.3  Filed  f>-8-00:  845  am) 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  RPOO-307-000] 

U-T  Offshore  System,  L.L.C.;  Notice  of 
Compliance  Filing 

lune  5.  2000. 

Take  notice  that  on  May  31 .  2000.  U- 
T  Offshore  System.  L.L.C"  (U-TOS) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff.  Fourth  Revised  Volume  No. 
1.  the  following  tariff  sheets  to  be 
effective  September  28.  1999: 

First  Revised  Sheet  No.  56 
First  Revised  Sheet  No.  57 
First  Revised  Sheet  No.  60 
First  Revised  Sheet  No.  61 
Original  Sheet  No.  61.^ 
First  Revised  Sheet  No.  93 
First  Revised  Sheet  No.  96 
First  Revised  Sheet  No.  97 

U-TOS  states  that  the  instant  filing 
incorporates  and  properly  paginates  in 
UTOS'  current  tariff  changes  that  were 
pending  at  the  time  UTOS'  conversion 
tariff  filing  was  being  approved. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatorv  Commission, 
888  First  Street.  N.E..  Washington.  D.C. 
20426,  in  accordance  with  Sections 
385.214  or  385.21 1  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  ser\e  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
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David  P.  Bo«n{«rs. 

Sci  rrtan 
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David  P.  BoerKers, 

Sr(  Tftan 
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OEPARTMErfT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Dockat  No.  RP98-290-008] 

Viking  Gas  Transmission  Company; 
Notice  of  Tariff  Filing 

llillf  '.,  JdOd 

Takf  niificf  that  on  Mav  M).  2()()(). 
V'ik.in)^  das  Transmission  tlompanv 
(Viking)  tendered  for  filing  as  part  of  its 
FEKd  das  Tariff.  First  Revised  Volume 
No    1 .  the  following  tariff  sheets  to  he 
effe<  tive  [ulv  1.  2()()() 

IvM'nt\  sri  I  iimI  Ki'\  isi'il  Shft't  No  h 
hiftr.'iill',  K.'visf.l  sh.-ft  \u   t,A 

(  itth  K.'Vis.nI   Sh.'.'t   \n    t.H 

V'lking  states  that  the  purpose  of  this 
filing  IS  to  ( (imply  with  the  Offer  of 
Settlement  and  Stipiii.itioii  dnd 
Ajijreeiiient  (Settlement)  filed  by  Viking 
on  March  Hi.  1999  in  the  aboye- 
refereiK  ed  dix  ket  and  approved  h\  the 
(iommissKni  t>\  order  issued  May  12, 
1999  hv  filing  to  plaie  the  Stage  2 
Settlement  Kate.s  into  effect  in 
<ii  (ord.iiK  e  with  the  terms  .ind 
f;on(litions  of  the  Settlement 

V'lkm^  st.ites  th.it  (  opies  ol  this  filing 
have  been  served  on  .ill  p.irties 
desij^nated  on  the  ottu  lal  servit  e  list  in 
this  pro<  eedin^.  on  all  Viking  s 
lurisdictional  customers  ,ind  to  affected 
state  regulatory  ( (immissioiis 

.■\n\  person  desiriiii;  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Lner^v  Rt'gulatory  dommission, 
HHH  First  Street,  NK  ,  Washington,  DC 
20421),  in  a(  ( ordaiK  e  with  se<  tioii 
385  2  11  of  the  dommission's  Rules  and 
Regulations   .Ml  sui  h  protests  must  be 
filed  ,is  prov  ided  in  sei  tion  1  ')-4  210  of 
the  dommission's  Regulations   I'rotests 
will  be  considered  b\  the  ( iom mission 
m  determining  the  appropriate  action  to 
be  tiiken.  but  will  not  serve  to  in, ike 
protestants  parties  |o  the  priu  eedmgs 
( iojiies  of  this  filing  ,ire  on  lile  with  the 
(  jimmissioii  ,uid  ,ire  ,i\Mil,tble  lor  publii 
inspe(  tion  in  the  I'uIiIk   Kefereiu  e 
Room     rius  tiling  lliav   be  viewed  oil  the 
VM'b  .It  http      vvwu  ten   ted  usonliiie 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP9»-371-005] 

Williams  Gas  Pipelines  Central,  Inc.; 
Notice  of  Filing  of  Report  of  Activities 
Under  Rate  Schedule  PLS,  Parlting  and 
Loan  Service 

Itiii.'  ^).  ^000 

Take  notice  that  on  lune  1,  2000, 
Williams  tias  Pip«'lines  ('entral.  Inc. 
(Williams)  filed  a  report  of  activities  for 
tfie  first  year  of  operation  under  Rate 
Schedule  PLS  as  required  by  the 
dommission's  September  2,  1998  order 
111  I)o(  ket  .\o   RF9a-371    Williams  first 
offered  service  under  Rate  Schedule  PLS 
for  March  1999  Therefore,  the  report 
(  overs  the  period  March  1999  through 
February  2000    The  report  lists  total 
volumes  parked  or  loaned  by  month  and 
the  peak  daily  volumes  for  service  by 
month,  all  PLS  contracts,  the  term  of  the 
( ontracts.  including  the  dates  gas  was 
parked  or  loaned  and  the  dates  the  gas 
was  returned,  the  contract  dates,  and  the 
lo(  ation  where  gas  was  parked  or  loaned 
and  returnetl.  whether  the  contract  was 
with  an  affiliate.  ,tnd  <iggregate  revenues 
derivt'd  from  PLS  servu  e  during  the 
first  ve,ir 

Williams  states  that  a  copy  of  its  filing 
was  served  on  all  lunsdu  tional 
customers  and  interested  state 
(  ommissioiis 

.■\ny  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
federal  Knergv  Regulatorv  (Commission. 
HHH  First  Street.  N'F  .  W.ishington,  l)d 
20421).  in  <i(  (  ordaiK  e  with  se(  tion 
tH'>  211  of  the  ( Commission  s  Rules  ^nd 
Reguhtlioiis   .Ml  su(  h  protests  must  be 
filed  on  or  before  June  12.  200(1   Protests 
VN  ill  be  (  onsidereil  by  the  ( .ommission 
in  determining  the  .ippropriate  a(  tion  to 
be  laken,  but  will  not  serve  to  make 
[irotestants  parties  to  the  proc  eedmgs 
( Copies  of  this  filing  are  on  file  with  the 
( Cnminission  and  ,ire  .ivailable  for  publii 
inspe(  tion  m  the  Publii   Reference 
Room    This  filing  mav  be  viewed  on  the 
web  ,it  http://wwvv  fere  fed  us  online/ 


rims. htm  (call  202-208-2222  for 
assistance). 

David  P.  Boer)(ers, 

Scrrftan 

|KR  1)m(    (IO-145W)  FileH  h-8-«();  H  4!5  am] 

BIUJNG  CODE  t717-01-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EROO-2236-000] 

Worthlngton  Generation  LLC;  Notice 
of  issuance  of  Order 

lune  =),  ^1)00 

Worthington  Generation  L.L.G. 
(Worthington)  submitted  for  filing  a  rate 
schedule  under  which  Worthington  will 
engage  in  wholesale  electric  power  and 
energy  transactions  as  a  marketer. 
Worthington  also  requested  waiver  of 
various  dommission  regulations.  In 
particular.  Worthington  requested  that 
the  dommission  grant  blanket  approval 
under  18  dFR  Fart  34  of  all  future 
issuances  of  securities  and  assumptions 
of  liability  by  Worthington. 

On  May  31.  2000,  pursuant  to 
delegated  authority,  the  Director. 
Division  of  Corporate  Applications. 
Office  of  Markets,  Tariffs  and  Rates, 
granted  requests  for  blanket  approval 
under  Part  34,  subject  to  the  following; 

Within  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
or  to  protest  ihe  blanket  approval  of 
issuances  (jf  securities  or  assumptions  of 
liability  by  Worthington  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE.  Washington.  DC 
20426,  in  accordance  with  Rules  21 1 
and  214  of  the  (Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.21 1 
and  385.214) 

Absent  a  request  for  hearing  within 
this  period.  Worthington  is  authorized 
to  issue  securities  and  assume 
obligations  or  liabilities  as  a  guarantor, 
indorser,  surety,  or  otherwise  in  respect 
of  anv  security  of  another  person: 
provided  that  such  issuance  or 
assumption  is  for  some  lawful  object 
within  the  corporate  purposes  of  (he 
applicant,  and  compatible  with  the 
(uiblic  interest,  and  is  reasonably 
necessary  or  appropriate  for  such 
purposes 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  Worthington's  issuances  of 
securities  or  assumptions  of  liability. 
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Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  June  30. 
2000. 

Copies  of  the  full  text  of  the  Order  are 
available  from  the  Commission's  Public 
Reference  Branch,  888  First  Street,  N.E., 
Washington,  D.C.  20426.  The  Order  may 
also  be  viewed  on  the  Internet  at  http:/ 
/wv^-w. fere. fed. us/online/rims. htm  (call 
202-208-2222  for  assistance). 

David  P.  Boergers, 

.Secrefarv 

|FR  Uoi .  00-14b:?l  Filed  6-»-00;  8:45  ami 

BILUNG  CODE  671 7-01 -M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  2000-010] 

New  Yorl(  Power  Authority;  Notice 
Modifying  a  Restricted  Service  List  for 
Comments  on  a  Programmatic 
Agreement  for  Managing  Properties 
Included  In  or  Eligible  for  Inclusion  in 
the  National  Register  of  Historic  Places 

lune  .=).  2000 

On  April  14,  2000,  the  Federal  Energy 
Regulatory  Commission  (Commission) 
issued  a  notice  of  the  St.  Lawrence-FDR 
Power  Project  (FERC  No.  200Q-010) 
proposing  to  establish  a  restricted 
service  list  for  the  purpose  of 
developing  and  executing  a 
Programmatic  Agreement  for  managing 
properties  included  in  or  eligible  for 
inclusion  in  the  National  Register  of 
Historic  Places.  The  St.  Lawrence-FDR 
Power  Project  is  located  on  the  St. 
Lawrence  River,  in  St.  Lawrence 
County.  New  York.  The  New  York 
Power  Authority  is  the  licensee. 

On  May  1.  2000,  the  Department  of 
the  Interior  (Interior)  filed  a  request  to 
be  added  to  the  restricted  service  list 
established  pursuant  to  Commission's 
Notice  of  April  14,  2000.  In  support  of 
the  request,  Interior  notes  that  it  has  an 
interest  in  the  development  of  a 
Programmatic  Agreement  for  managing 
and  protecting  Historic  Properties 
affected  by  the  St.  Lawrence-FDR  Power 
Project.  Furthermore,  Interior  notes  that 
it  is  an  active  participant  in  the  St. 
Lawrence-FDR  Power  Project 
proceeding  and  should  be  included  on 
the  restricted  service  list. 

Rule  2010  of  the  Commission's  Rules 
of  Practice  and  Procedure  provides  that, 
to  eliminate  unnecessary  expense  or 
improve  administrative  efficiency,  the 
Secretary  may  establish  a  restricted 
service  list  for  a  particular  phase  or 


issue  in  a  proceeding.'  The  restricted 
service  list  should  contain  the  names  of 
persons  on  the  service  list  who,  in  the 
judgment  of  the  decisional  authority 
establishing  the  list,  are  active 
participants  with  respect  to  the  phase  or 
issue  in  the  proceeding  for  which  the 
list  is  established. 

Interior  has  been  and  would  continue 
to  be  an  active  party  in  the  relicensing 
proceeding  for  the  project.  Therefore, 
Interior  will  be  added  to  the  restricted 
service  list. 

The  following  additions  are  made  to 
the  restricted  service  list  notice  issued 
on  April  14,  2000,  for  Project  No.  2000- 
010: 
Francis  Jock,  St.  Regis  Mohawk  Tribe, 

561  County  Rte.  1,  Fort  Covington, 

NY  12937.' 
Lydia  T.  Grimm,  Department  of  the 

Interior,  Office  of  the  Solicitor-Div. 

Indian  Affairs,  1849  C  Street,  N\N. 

Mailstop  6456.  Washington,  DC 

20240, 
Malka  Pattison,  Department  of  the 

Interior,  Bureau  of  Indian  Affairs. 

1849  C  Street,  NW,  Mailstop  4513, 

Washington,  DC  20240. 
Kevin  Mendik,  National  Park  Service, 

15  State  Street,  Boston,  MA  02109. 
Judith  M.  Stolfo,  Department  of  the 

Interior,  Office  of  the  Regional 

Solicitor,  One  Gateway  Center, 

Suite  612,  Newton,  MA  02458- 

2802, 

David  P.  Boergers, 

Secrptar,- 

|FR  Doc.  00-14552  Filed  6-8-00:  8:45  am) 

BILUNG  CODE  671 7-01 -M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6712-6] 

Adequacy  Status  of  the  Submitted 
Attainment  Demonstration  for  the 
Ozone  National  Ambient  Air  Quality 
Standards  for  Transportation 
Conformity  Purposes  for  the  New 
Jersey  Severe  Ozone  Nonattainment 
Areas 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  adequacy. 

SUMMARY:  In  this  notice,  EPA  is 
notifying  the  public  that  we  have  found 
that  the  motor  vehicle  emissions 
budgets  for  volatile  organic  compounds 
and  nitrogen  oxides  in  the  submitted 
ozone  attainment  demonstration  for  the 
New  Jersey  severe  nonattainment  areas 
to  be  adequate  for  conformity  purposes. 


'  18  CFR  385.2010 


On  March  2.  1999,  the  DC.  Circuit 
Court  ruled  that  submitted  state 
implementation  plans  (SIPs)  cannot  be 
used  for  conformity  determinations 
until  EPA  has  affirmatively  found  them 
adequate.  As  a  result  of  our  finding,  the 
New  Jersey  portions  of  the  New  York- 
New  Jersey-Connecticut  and 
Philadelphia-Wilmington-Trenton 
severe  ozone  nonattainment  areas  can 
use  the  motor  vehicle  emissions  budgets 
of  volatile  organic  compounds  and 
nitrogen  oxides  for  2007  and  2005, 
respectively,  from  the  submitted  ozone 
attainment  demonstration  for  future 
conformity  determinations. 
DATES:  This  finding  is  effective  June  26. 
2000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Matthew  B.  Cairns.  Mobile  Source 
Team,  Air  Programs  Branch. 
Environmental  Protection  Agency.  290 
Broadway,  25th  Floor,  New  York,  New 
York  10007-1866,  (212)  637-3895.  e- 
mail  address:  cairns.matthew@epa.gov. 

The  finding  and  the  response  to 
comments  will  be  available  at  EPA's 
conformity  website:  http:// 
v^-wH. epa.gov/oms/traq,  (once  there, 
click  on  the  "Conformity"  button,  then 
look  for  "Adequacy  Review  of  SIP 
Submissions  for  Conformity"). 
SUPPLEMENTARY  INFORMATION: 

Background 

Today's  notice  is  simply  an 
announcement  of  a  finding  that  we  have 
already  made.  EPA  Region  2  sent  a  letter 
to  the  New  Jersey  Department  of 
Environmental  F'rotection  on  May  31. 
2000.  stating  that  the  motor  vehicle 
emissions  budgets  in  the  submitted 
ozone  attainment  demonstration  (dated 
April  26,  2000)  for  the  New  Jersey 
portions  of  the  New  York-New  Jersey- 
Connecticut  and  Philadelphia- 
Wilmington-Trenton  severe 
nonattairmient  areas  are  adequate  for 
conformity  purposes.  This  finding  will 
also  be  announced  on  EPA's  conformity 
website:  http://www.epa.gov/oms/traq. 
(once  there,  click  on  the  "Conformity" 
button,  then  look  for  "Adequacy  Review 
of  SIP  Submissions  for  Conformity"). 

Transportation  conformity  is  required 
by  section  176(c)  of  the  Clean  Air  Act. 
EPA's  conformity  rule  requires  that 
transportation  plans,  programs,  and 
projects  conform  to  state  air  quality 
implementation  plans  (SIPs)  and 
establishes  the  criteria  and  procedures 
for  determining  whether  or  not  they  do. 
Conformity  to  a  SIP  means  that 
transportation  activities  will  not 
produce  new  air  qualitA-  violations, 
worsen  existing  violations,  or  delay 
timely  attainment  of  the  national 
ambient  air  quality  standards. 
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The  critfTia  bv  which  vvc  (ielcrniuu' 
whether  a  SlP's  motor  vehicle  emission 
budgets  are  adecjiiate  for  cnnformitv 
purposes  are  outlined  in  40  CFR 
93  1 18(e)(4)   Please  note  that  an 
aclequacv  review  is  separate  from  KF'As 
completeness  review,  and  it  also  should 
not  be  used  to  pre|U(lgf!  KPA's  ultimate 
approval  of  the  SIP   Kven  if  we  find  a 
budget  adeciuate.  the  SIF'  could  later  be 
disapproved 

We've  described  our  process  for 
determining  the  adequacy  of  submitted 
SIP  budgets  in  guidance  (May  14,  1999 
memo  titled   "(Conformity  Guidance  on 
Implementation  of  March  2,  1999 
(Conformity  (Court  Decision")   We 
followetl  this  guidance  in  making  our 
adequacy  determination 

Authorifv.  4J  r  S  C    7401  cf  sec/ 

D.ilfd    Mhv   M.  2000. 
leanne  M.  Fox, 

Hixiniuil  Adiiiini\tnit(ir.  Hfiiiim  2 
ll-K  l)(»     (l(t-14()  17  lll.-d  fi-H-00,  H:45  aitl| 
BILLING  CODE  «S60-Sa-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[Region  II  Docket  No.  NY  36-201  FRL-6712- 

9] 

Adequacy  Status  of  the  Submitted 
2007  Attainment  Demonstration  for  tt>e 
Ozone  National  Ambient  Air  Quality 
Standards  for  Transportation 
Conformity  Purposes  for  tfie  New  Yorit 
State  Portion  of  tfie  New  York-New 
Jersey-Connecticut  Severe  Ozone 
Nonattainment  Area 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Noti(e  of  admjuacy. 


SUMMARY:  In  this  notice.  EPA  is 
notifying  the  publu  that  we  have  found 
that  the  motor  vehicle  emissions 
budgets  for  volatile  organic  compounds 
and  nitrogen  oxides  in  the  submitted 
2007  ozone  attainment  demonstration 
for  the  New  York.  State  portion  of  the 
New  York-New  lersev-Ccmnecticut 
severe  nonattainment  area  for  ozone  to 
be  adequate  for  ctmformifv  purposes 
On  March  2.  1999,  the  DC  Cin  uit 
Court  ruled  that  submitted  state 
implementation  plans  (SIPs)  cannot  he 
used  for  iMinformity  determinations 
until  EPA  has  affirmatively  found  them 
adequate   As  a  result  of  our  finding,  the 
New  York  State  portion  of  the  New 
York-New  jersey-CConneclicut  severe 
nonattainment  area  for  o/.one  can  use 
the  motor  vehicle  emissions  budgets  for 
volatile  organu  compounds  and 
nitrogen  o.xides  from  the  submitted  ;i007 
attainment  demonstration  for  ozone  for 


future  conformity  determinations.  These 
budgets  are  effective  June  26.  2000 
FOR  FURTHER  INFORMATION  CONTACT: 
Rudolph  K   Kapichak,  Mobile  Source 
Team  Leader,  Air  Programs  Branch. 
Envirormiental  Protection  Agency.  290 
Broadway,  23th  Floor,  New  York.  New- 
York  10007-1866, (212)  637-3804. e- 
inail  address: 
Kapichak.  Rudolph@epa, gov. 

The  finding  and  the  response  to 
comments  will  be  available  at  EPA's 
conff)rmity  website:  http:// 
www  ('pu  gov/oms/tmq,  (once  there, 
click  on  the  "CConformity"  button,  then 
look  for  "Adequacy  Review  of  SIP 
Submissions  for  Conformity  "). 
SUPPLEMENTARY  INFORMATION: 

Bacicground 

Today's  notice  is  simply  an 
announcement  of  a  finding  that  we  have 
already  made  EPA  Region  2  sent  a  letter 
to  the  New  York  State  Department  of 
Environmental  Conservation  on  May  31. 
2000  stating  that  the  motor  vehicle 
emissions  budgets  in  the  submitted 
2007  attainment  demonstration  for  the 
New  York  State  portion  (jf  the  New 
York-New  [ersev-CConnecticut  severe 
nonattainment  area  for  ozone  are 
adequate  for  conformity  purposes.  This 
finding  will  also  be  announced  on 
EPA's  ccmformity  website:  http:// 
www  ppa  gav/oms/traq.  (once  there, 
click  on  the  "Conformity"  button,  then 
look  for  "Adtx^uacy  Review  of  SIP 
Submissions  for  CConformity  "). 

Transportation  conformity  is  required 
bv  .s»^:tion  176(c)  of  the  (Clean  Air  Act. 
EPA's  conformity  rule  requires  that 
transportation  plans,  programs,  and 
projects  conform  state  air  quality 
implementation  plans  (SIPs)  and 
establishes  the  criteria  and  procedures 
for  determining  whether  or  not  they  do. 
(Conformity  to  a  SIP  means  that 
transportation  activities  will  not 
produce  new  air  quality  violations, 
worsen  e.xisting  violations,  or  delay 
timely  attainment  of  the  national 
ambient  air  quality  standards. 

The  criteria  by  which  we  determine 
whether  a  SIPs  motor  vehicle  emission 
inidgets  are  adequate  for  conformity 
purposes  are  outlined  in  40  CCFR 
93.118(o)(4).  Please  note  that  an 
adwjuacy  review  is  separate  from  EPA's 
completeness  review,  and  it  also  should 
not  be  used  to  prejudge  EPA's  ultimate 
approval  of  the  SIP   Even  if  we  find  a 
budget  adequate,  the  SIP  could  later  be 
disapproved 

We've  desc:ribed  our  process  for 
determining  the  adequacy  of  submitted 
SIP  budgets  in  guidance  (May  14.  1999 
memo  titled    (Conformity  Guidance  on 
Implementation  of  March  2.  1999 


CConformity  Court  Decision").  We 
followed  this  guidance  in  making  our 
adequacy  determination. 

Authority:  42  U  S  CC   7401  ft  srq 

Dated   \U\  .U.  2000. 
leanne  M.  Fox, 

Regional  Administrator  Region  2. 
[KR  D(K    0O-14fi.18  Filnd  ft-H-00;  8:45  ami 
WLLmO  CODE  BS60-S0-^ 


ENVIRONIMENTAL  PROTECTION 
AGENCY 

[ER-FRL-6607-91 

Environmental  Impact  Statements; 
Notice  of  Availability 

Responsible  Agency:  Office  of  Federal 
Activities.  Cieneral  Information.  (202) 
564-7167  or  www.epa.gov/oeca/ofa 
Weekly  receipt  of  Environmental  Impact 

Statements 
Filed  May  29,  2000  Through  June  02. 

2000 
Pursuant  to  40  CFR  1.506.9. 

EIS  S'o.  000170.  Draft  Supplement, 
FHW.  WA,  North  Spokane  Freeway 
Project.  Improvements  Transportation 
through  the  City  of  Spokane  and 
Spokane  County  between  1-90, 
Spokane  County,  WA,  Due:  July  24, 
2000,  Contact:  Gene  Fong  (360)  753- 
9480. 

EIS  No.  000171.  Draft  EIS,  AFS.  WY. 
State  of  Wyoming  School  Section  16 
T.12N.,  R.83VV.,  6th  P.M.,  Lssuing  a 
Forest  Road  Special-Use-Permit  for 
Access,  Medicine  Bow-Routt  National 
Forests.  Brush  Creek/Hayden  Ranger 
District.  Carbon  County,  WY,  Due: 
July  24.  2000.  Contact:  John 
Baumchen  (307)  326-2500. 

EIS  No.  000172.  Final  EIS,  AFS.  MT, 
Swamp  Timber  Sales  Project, 
Implementation,  Kootenai  National 
Forest,  Fortine  Ranger  District, 
Lincoln  County.  MT,  Due:  July  10. 
2000,  Contact:  Edward  C.  Monning 
(406)882-1451, 

EIS  No.  000173.  Final  EIS,  AFS,  MN. 
Gunflint  Corridor  Fuel  Reduction. 
Implementation,  Superior  National 
Forest.  Gunflint  Ranger  District,  Cook 
County,  MN,  Due:  July  10,  2000, 
Contact:  Becky  Bartor{218)  387-1750. 

EIS  No  0001 74,  Draft  EIS,  SFW,  NV, 
Clark  County  Multiple  Species 
Habitat  Conservation  Plan,  Issuance  of 
a  Permit  to  Allow  Incidental  Take-of- 
79  Species,  Clark  County,  NV.  Due: 
lulv  24,  2000,  Contact:  Ben  Harrison 
(503) 231-2068. 

EIS  No.  0001 75.  Draft  EIS,  IBR,  CA, 
Colusa  Basin  Drainage  District, 
Developing  an  Integrated  Resource 
Management  Program  for  the  Control 
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of  Flooding,  Glenn,  Colusa  and  Yolo 
Counties,  CA,  Due:  August  25,  2000, 
Contact:  Russ  Smith  (530)  275-1554. 
EIS  No.  0001 76.  Draft  SUPPLEMENT, 
UAF,  TX.  Programmatic  EIS— Kelly 
Air  Force  Base  (AFB),  Disposal  and 
Reuse,  Implementation,  San  Antonio 
County,  TX,  Due:  July  24,  2000, 
Contact:  Jonathan  D.  Farthing  (210) 
536-3787. 

EIS  No.  000177,  Draft  EIS,  GSA,  DC, 
Department  of  Transportation 
Headquarters,  Proposal  to  Lease  1.3  to 
1.35  Million  Rentable  Square  Feet  of 
Consolidated  and  Upgraded  Space, 
Five  Possible  Sites,  Located  in  the 
Central  Employment  Area, 
Washington,  DC,  Due:  July  24,  2000, 
Contact:  John  Simeon  (202)  260-9586. 

Amended  Notices 

EIS  No.  000101,  Draft  EIS,  FAA,  NC, 
Piedmont  Triad  International  Airport, 
Construction  and  Operation,  Runway 
5L/23R  and  New  Overnight  Express 
Air  Cargo  Sorting  and  Distribution 
Facility,  and  Associated 
Developments,  Funding,  NPDES  and 
COE  Section  404  Permit,  City  of 
Greensboro,  Guilford  County,  NC, 
Due:  June  22,  2000,  Contact:  Doima 
M.  Meyer  (404)  305-7150.  Revision  of 
FR  notice  published  on  05/19/2000: 
CEQ  Comment  Date  has  been 
Extended  ft-om  06/07/2000  to  06/22/ 
2000. 

Dated:  June  6.  2000. 
Ken  Mineilioltz, 

Environmental  Protection  Specialist.  Office 

of  Federal  Activities. 

[FR  Doc.  00-14668  Filed  6-6-00;  8:45  am] 

BILLING  CODE  6S60-S0-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-6608-1] 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  May  22,  2000  Through  May 
26,  2000  pursuant  to  the  Envirormiental 
Review  Process  (ERP),  imder  Section 
309  of  the  Clean  Air  Act  and  Section 
102(2)(c)  of  the  National  Environmental 
Policy  Act  as  amended.  Requests  for 
copies  of  EPA  conmients  can  be  directed 
to  the  Office  of  Federal  Activities  at 
(202) 564-7167. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (EISs)  was  published  in  FR 
dated  April  14,  2000  (65  FR  20157), 


Draft  EISs 

ERP  No.  D-AFS-L65348-ID  Rating 
EC2.  Idaho  Panhandle  National  Forests. 
Small  Sales,  Harvesting  Dead  and 
Damaged  Timber,  Coeur  d'Alene  River 
Range  District,  Kootenai  and  Shoshone 
Counties,  ID. 

Summary:  EPA  expressed 
environmental  concerns  about  potential 
adverse  impacts  to  old  growth  units  and 
the  level  and  natvu-e  of  risk  to 
landowners  from  wildfire  from  the 
proposed  actions. 

ERP  No.  D-AFS-L65349-ID  Rating 
EC2,  Warm  Springs  Ridge  Vegetation 
Management  Project,  Improve  Forest 
Condition,  Boise  National  Forest, 
Cascade  Resource  Area,  Boise  County, 
ID. 

Summary:  EPA  expressed 
environmental  concerns  about  potential 
adverse  impacts  to  already  impaired 
streams  within  the  watershed.  EPA 
recommends  that  the  final  EIS  supply 
additional  information  on  watershed 
condition  and  proposed  restoration 
strategies. 

ERP  No.  D-TVA-E39052-MS  Rating 
E02,  Union  County  Multipurpose 
Reservoir/Other  Water  Supply 
Alternatives  Project,  To  Provide  an 
Adequate  and  Reliable  Water  Supply, 
COE  Section  404  Permit  and  NPDES 
Permit,  City  of  New  Alban,  Union 
County,  MS. 

Summary:  EPA  raised  objections  to 
foreseeable  reservoir  water  quality 
impacts  and  engineering  design 
uncertainties.  Omission  of  water 
conservation  and  reuse  as  an  alternative 
should  be  re-evaluated  for  the  FEIS. 
EPA  could  favor  the  pipeline 
alternative,  depending  on  additional 
requested  information  regarding  the 
impacts  on  the  Tennessee-Tombigbee 
Waterway  source  water  and  potential 
interbasin  water  transfer  issues. 

ERP  No.  DS-COE-K32046-CA  Rating 
EC2,  Port  of  Los  Angeles  Channel 
Deepening  Project,  To  Improve 
Navigation  and  Disposal  of  Dredge 
Material  for  the  Loner  Harbor  Channels, 
Los  Angeles  County,  CA. 

Summary:  EPA  expressed 
environmental  concerns  regarding 
potential  impacts  to  air  quality  and 
aquatic  resources,  indirect  and 
cimiulative  impacts,  environmental 
justice  considerations,  and  mitigation 
measures  proposed  in  the  supplemental 
EIS.  EPA  is  concerned  tliat  the  EIS  fails 
to  address  hazardous  air  pollutants  (air 
toxics)  currently  emitted  at  the  Port  and 
reasonably  foreseeable  air  toxic 
emissions  that  could  occur  under  the 
project. 


Final  EISs 

ERP  No.  F-AFS-L65302-AK,  Kuakan 
Timber  Sale,  Timber  Harvesting  in  the 
Kuakan  Project  Area,  Implementation, 
Deer  Island  within  the  VVrangell  Ranger 
District,  Stikine  Area  of  the  Tongass 
National  Forest,  AK. 

Summary:  No  formal  comment  letter 
was  sent  to  the  preparing  agency. 

ERP  No.  FB-NOA-E86OO2-06  Fishery- 
Management  Plan  (FMP),  Regulatory 
Impact  Review.  Snapper-Grouper 
Complex,  South  Atlantic  Region. 

Summary:  EPA  has  no  objections  to 
the  proposed  plan.  EPA  strongly 
supports  the  proposed  stock 
reassessment  every  two  years  and 
adaptive  management  approach  of  the 
FMP.  While  agreeing  with  the  overall 
FMP,  EPA  prefers  the  alternative  to 
enact  a  moratorium  on  red  porgy 
fishing. 

Dated:  lune  6.  2000. 
Ken  Minelholtz, 

Environmental  Protection  Specialist.  Office 

of  Federal  Activities 

(PR  Doc.  00-14669  Filed  6-8-00;  8:45  am] 

BILUNG  CODE  6S60-S0-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6712-3] 

Science  Advisory  Board;  Notification 
of  Public  Advisory  Committee  Meeting 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  Public  Law  92-463, 
notice  is  hereby  given  that  the  Clean  Air 
Scientific  Advisory  Committee  (CASAC) 
will  meet  on  Monday,  June  26,  2000 
from  11  am  to  12  pm  Eastern  Daylight 
Time  to  review  a  report  developed  by  its 
Technical  Subcommittee  on  Fine 
Particle  Monitoring.  The  meeting  will  be 
coordinated  through  a  conference  call 
connection  in  Room  6013  in  the  USEPA, 
Ariel  Rios  Building  North,  1200 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20460.  The  public  is 
encouraged  to  attend  the  meeting  in  the 
conference  room  noted  above.  However, 
the  pubUc  may  also  attend  through  a 
telephonic  link,  to  the  extent  that  lines 
are  available  (phone  lines  will  be  very 
limited).  Additional  instructions  about 
how  to  participate  in  the  meeting  can  be 
obtained  by  calling  Ms.  Diana  Pozun 
prior  to  the  meeting  at  (202)  564—4544. 
or  via  e-mail  at  <pozun.diana@epa.gov>. 

Background 

The  CASAC  Technical  Subcommittee 
on  Fine  Particle  Monitoring  (the 
Subcommittee)  was  established  in  1996 
to  provide  advice  and  comment  to  EPA 
(through  CASAC)  on  appropriate 
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iiiHthixls  diu\  imtwork  slrat^•^lt•s  for 
monitoring  fine  piirtu  Irs  in  the  context 
of  iniplemtuitinj"  th»»  revised  national 
ambiont  air  i|ualitv  standards  (N.\AQS) 
for  particulate  matter  The 
Subconmiittee  provided  such  advice  on 
the  Federal  Kefenuue  M.ithod  (FKM) 
and  md.ss-based  fine  particle  net Wf irk  in 
[uly  1^96,  and  has  rect^ntlv  examined  (at 
a  public  meeting  on  April  18-19.  2000) 
KPA's  plans  and  guidance  for  several 
compjments  of  tht'  fine  particle 
monitoring  network  and  how  those 
components  are  linked  to  research 
priorities  for  particulate  matter  (see  fi5 
Federal  Register  1K91().  Mart:h  M).  2000 
for  more  details).  As  a  result  of  that 
meeting,  the  Subcommittee  prepared  a 
draft  report  advising  the  Agency  on  the 
PM;  s  Monitoring  Network, 

Purpose  of  the  Meeting; 

At  this  meeting,  the  (Uean  Air 
Scientific  .\dvisorv  tlommittsM*, 
chartered  under  42  U.S.C.  7409.  will 
review  a  report  (Cluon  Air  Scientific 
Advison'  (iommittff  A<h'isor\'  on  the 
PM:  \  Monitoring  S'ctwork)  developed 
by  its  Technical  Subcommittee  on  Fine 
Particle  Monitoring 

Availability  of  Review  Materials 

Single  copies  of  the  review  document 
[dedn  Air  Scientific  Advison' 
Committee  Advisory  on  the  PKi;  ^ 
Monitoring  Network,  tiraft  dated  May 
U.  2000)  are  available  from  Ms   Diana 
Poziui.  (-lean  Air  Scientific  Advisorv 
(^immittee.  Science  Advisory  Board 
(1400A),  U.S.  KPA.  1200  Pennsylvania 
Avenue.  NW.  Washington.  DC  20460 
Ms.  Pozun  can  also  be  reached  bv 
telephone  at  (202)  .5H4-4544.  fax  at  (202) 
501-0582.  ore-mail; 
<pozujri.diana«H)epd  gov>  The  draft 
report  is  also  available  on  the  SAB 
Website  (»vww  epa  fiov/sab)  under  the 
Reports  heading,  and  Draft  Reports 
subheading. 

For  Further  Information 

Members  of  the  public  desiring 
additional  infonnatiun  about  the 
meeting  should  contact  Mr.  Robert 
Flaak.  Designated  Federal  Officer.  Clean 
Air  Scientific  Advisory  (kimmittee. 
Science  Advisory  Board  (1400A).  Suite 
6450.  U.S.  EPA.  1200  Pennsylvania 
Avenue.  NW.,  Washington.  DC,  2(H60; 
telephone/voice  mail  at  (202)  564—4546; 
fax  at  (202)  501-0582;  or  via  e-raail  at 
<flaak.rob«rt@epa.gov>   A  copy  of  the 
draft  agenda  is  available  from  Ms.  Diana 
Pozun  at  (202)  564-4544  or  by  FAX  at 
(202)  501-0582  or  via  e-mail  at 
<pozun.diana'filepa.gov>. 

Members  of  the  public  who  wish  to 
make  a  brief  oral  presentation  to  the 
Subcommittee  (in  Room  6013  only) 


riuist  contact  Mr  Flaak  in  writing  (bv 
letter  or  by  fax — se«>  previously  stated 
information)  no  later  than  12  noon 
Fastern  Daylight  Savings  Time,  Monday, 
lune  19,  2000  in  order  to  be  included  on 
the  Agenda   Public  comments  will  be 
limited  to  five  minutes  per  speaker  or 
organization;  15  minutes  total  The 
request  should  identify-  the  name  of  the 
individual  making  the  presentation,  and 
the  organization  (if  any)  they  will 
represfmt  Please  note:  If  we  receive 
more  requests  than  we  can 
act;ommodate.  time  of  receipt  in  the 
CASAC'  office  will  determine  priority, 
with  the  first  throe  requests  granted 
time  All  others  will  have  tti  provide 
written  comments  Written  comments  of 
any  length  may  be  submitted  to  Mr. 
Flaak  at  any  time  until  the  date  of  the 
meeting.  Please  provide  at  least  25 
copies.  The  Science  Advisorv  Board 
expet:ts  that  public  statements  presented 
at  its  meetings  will  not  be  repetitive  of 
previously  submitted  oral  or  written 
statements 

Individuals  requiring  special 
accommodation  at  this  meeting, 
including  wheelchair  access  to  the 
conference  room,  should  contact  Mr 
Flaak  at  least  five  business  days  prior  to 
tht>  meeting  so  that  appropriate 
arrangements  can  be  made. 

lJ,it()(i:  luilH  1.  .ZOOO 
lohn  R.  Fowie  UI. 

I>rpiit\  Staff  Pirertor.  Science  Advisory 

IFK  Dui     (M)-14ftJfi  Kiled  6-»-00;  8:45  am) 
BiLUNQ  cooe  Meo-so-f 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notlc*  Of  Public  Information 
Collectlon(«)  B«ing  n«v<«w«d  by  th« 
Federal  Communlcatlorw  Connmla^lon 

MrfV  31.  2000 

SUMMARY:  The  Federal  Communications 
(Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  taJte  this 
opportunity  to  comment  on  the 
following  information  collection(s).  as 
required  by  the  Paperwork  Reduction 
Act  of  1995.  Public  I^w  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwf)rk  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number 
Comments  are  requested  concerning  (a) 
Whether  the  proposed  collection  of 


information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility: 
fb)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  ether  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  July  10.  2000.  If 
you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  )udv 
Boley.  Federal  Communications 
Commission,  Room  1-C804,  445  12th 
Street,  SW,  DC  20554  or  via  the  Internet 
to  jboley@fcc.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collection(s),  contact  Judy 
Boley  at  202-tl8-O214  or  via  the 
Internet  at  jboley@fcc.goy, 
SUPPLEMENTARY  INFORMATION: 

OMB  Control  No.:  3060-0056. 

T;fye.  Registration  of  Telephone  and 
Data  Terminal  Equipment. 

Form  No  :  FCC  Form  730. 

Type  of  Re\iew:  Extension  of  a 
currently  approved  collection. 

Respondents:  Businesses  or  other  for- 
profit. 

Number  of  Respondents:  2,400. 

Estimated  Time  Per  Response:  24 
hours. 

Frequency  of  Response:  On  occasion 
reporting  requirement  , 

Total  Annual  Burden:  57.600  hours. 

Total  Annual  Cost:  $2,700,000. 

Needs  and  Uses:  Telephone  and  data 
equipment  located  on  customer 
premises  must  be  registered  with  the 
Commission.  Part  68  of  the  FCC's  rules 
and  regulations  establish  nationwide 
technical  standards  for  telephone  and 
data  equipment  designed  for  connection 
to  the  network.  Part  68  also  sets  forth 
the  terms  and  conditions  for  connection 
and  for  the  registration  of  customer 
provided  terminal  equipment.  The 
purpose  of  Part  68  is  to  protect  the 
network  from  certain  types  of  harm  and 
interference  to  other  subscribers. 

The  FCC  Form  730  is  used  to  obtain 
registration  of  telephone  equipment 
pursuant  to  Part  68.  In  addition  to  filing 
the  form,  applicants  are  required  to 
submit  exhibits  and  other  informational 
showings  as  specified  in  Part  68. 

This  notice  is  necessary  to  obtain 
public  comment  so  that  the  Commission 
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can  continue  to  collect  the  necessary 
information  subject  to  the  Paperwork 
Reduction  Act.  There  is  no  change  to 
this  collection.  The  Commission  is 
extending  the  current  Office  of 
Management  and  Budget  (OMB) 
approval  for  the  next  three  years. 

Federal  Communications  Commission, 

Magalie  Roman  Salas, 

Secretary. 

[FR  Doc.  00-14539  Filed  6-8-00;  8:45  am] 

BILUNG  COOE  671 2-01 -P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[DA  99-2674] 

Responsible  Accounting  Officer — 
Letter  28 — Re:  Auditor  Independence 
and  Objectivity 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Notice;  announcement  of  OMB 

approval. 

SUMMARY:  This  document  discusses  the 
importance  of  independence  and 
objectivity  in  the  performance  of  audit 
work  required  by  the  Commission  and 
adopts,  as  modified  for  Commission 
purposes,  Standard  No.  1  of  the 
Independence  Standards  Board,  which 
requires  auditors  to  disclose  and  discuss 
potential  independence  problems. 
DATES:  Effective  May  19,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Stone.  Accounting  Safeguards 
Division.  Common  Carrier  Bureau,  (202) 
418-0816. 

SUPPLEMENTARY  INFORMATION:  On 
December  1,  1999  the  Common  Carrier 
Bureau,  Accounting  and  Audits 
Division  adopted  and  released  a 
Responsible  Accounting  Officer  (RAO) 
Letter  28,  Re:  Auditor  Independence 
and  Objectivity,  a  summary  of  which 
was  published  in  the  Federal  Register, 
See  64  FR  71785  (December  22,  1999). 
In  that  document  we  address  the 
independence  implications  for  the  new 
consulting  and  advocacy  services 
provided  by  auditors.  In  that  document 
the  Commission  establishes  the 
following  standard  based  on 
Independence  Standards  Board's 
Standard  No.  1 .  For  independent  audits 
performed  pursuant  to  part  32  and 
§  64.901  et  seq.  of  the  Commission's 
rules  (including  audits,  attest 
examinations,  agreed-upon  procedures 
engagements,  and  any  other  engagement 
required  by  independent  auditors),  the 
auditor  shall  at  least  annually:  (a) 
Disclose  to  the  Accounting  Safeguards 
Division  (ASD)  of  the  Common  Carrier 
Bureau  in  vmting  all  relationships 


between  the  auditor  and  its  related 
entities  and  the  carrier  and  its  related 
entities  that  in  the  auditor's  professional 
judgment  may  reasonably  be  thought  to 
bear  on  independence;  (b)  confirm  in 
writing  to  ASD  that  in  its  professional 
judgment  it  is  independent  of  the 
carrier;  and  (c)  discuss  the  auditor's 
independence  with  ASD. 

We  stated  that  "because  items  in  the 
RAO  letter  pertain  to  the  collection  of 
information,  Office  of  Management  and 
Budget  (OMB)  approval  of  the  proposed 
collection  is  required  by  the  Paperwork 
Reduction  Act  of  1995.  Under  the 
Paperwork  Reduction  Act,  members  of 
the  public  are  not  required  to  respond 
to  a  collection  of  information  sponsored 
by  the  Federal  government,  and  the 
government  may  not  conduct  or  sponsor 
a  collection,  unless  the  information 
collection  contains  a  currently  valid 
OMB  control  number.  Accordingly, 
independent  auditors  will  not  be 
required  to  comply  with  this  RAO  until 
OMB  has  given  such  approval.  ASD  will 
notify  the  public  when  OMB  has 
approved  the  proposed  information 
collection."  The  information  collection 
was  approved  by  OMB  on  May  19.  2000, 
See  OMB  No.  3060-0927,  This 
publication  satisfies  our  statement  that 
the  Commission  would  publish  a 
document  announcing  OMB  approval  of 
proposed  information  collection. 

Federal  Communications  Commission, 

Kenneth  P.  Moran, 

Chief,  Accounting  Safeguards  Division, 
Common  Carrier  Bureau. 

[FR  Doc.  00-14609  Filed  6-8-00;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

[DA  00-971] 

Annual  Adjustment  of  Revenue 
Tlireshold 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Notice. 

SUMMARY:  This  notice  announces  that 
the  1999  revenue  threshold  used  for 
classifying  carriers  for  various 
accounting  and  reporting  purposes  is 
increased  to  $114  million.  Section 
402(c)  of  the  1996  Act  mandates  that  the 
Conmiission  adjusts  the  revenue 
threshold  annually  to  reflect  the  effect 
of  inflation. 

DATES:  The  agency  must  receive 
comments  on  or  before  September  7. 
2000. 

ADDRESSES:  Federal  Commimications 
Commission,  445-1 2th  Street,  SW, 


Room  TW-A325.  Washington.  DC. 
20554. 

FOR  FURTHER  INFORMATION  CONTACT: 
Debbie  Weber,  Accounting  Systems 
Branch.  Accounting  Safeguards 
Division.  Common  Carrier  Bureau  at 
(202)418-0812, 

SUPPLEMENTARY  INFORMATION:  This  gi\-es 
notice  that  the  revenue  threshold  used 
for  classifying  carriers  for  various 
accoimting  and  reporting  purposes  ist 
increased  to  $114  million.  Section 
402(c)  of  the  1996  Act  mandates  that  we 
"adjust  the  revenue  requirements"  of 
Sections  32,11.  43,21,  43.43  and  64,903 
of  our  rules  "to  account  for  inflation  as 
of  the  release  date  of  the  Commission's 
Report  and  Order  in  CC  Docket  No,  91- 
141,  and  annually  thereafter."  Prior  to 
passage  of  the  1996  Act,  our  rules 
established  a  $100  million  threshold  to 
classify  carriers  for  accounting  purposes 
in  Section  32,11.  for  filing  cost 
allocation  manuals  in  Section  64,903, 
and  for  filing  certain  reports  with  the 
Commission  in  Part  43, 

In  accordance  with  the  1996  Act.  the 
Commission  adjusts  the  revenue 
threshold  based  on  the  ratio  of  the  Gross 
Domestic  Product  Chain-type  Price 
Index  (GDPPI)  in  the  revenue  year  and 
the  GDPPI  for  1992.  rounded  to  the 
nearest  $1  million.  The  1999  indexed 
revenue  threshold  was  calculated  as 
follows: 

(1)  1992  GDPPI   91.62 

(2)  1999  GDPPI   104.57 

(3)  Inflation  Factor  (line  2  'line  1)  1.1413 

(4)  Original  Revenue  Threshold  ..  'SlOO 

(5)  1999  Revenue  Threshold  (line 

3  Mine  4)  'S114 

^  Million. 

Accordingly,  the  1999  indexed 
revenue  threshold  is  $114  million. 

Federal  Communications  Commission. 
Magalie  Roman  Salas. 

Secretary. 

[FR  Doc,  00-14540  Filed  6-8-00;  8:45  am] 

BIUJNG  COOE  671 2-01 -P 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Sunshine  Act  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U,S.C.  552b),  notice  is  hereby  given  that 
at  10:19  am.  on  Tuesday,  June  6,  2000, 
the  Board  of  Directors  of  the  Federal 
Deposit  Insurance  Corporation  met  in 
closed  session  to  consider  matters 
relating  to  the  Corporation's  corporate, 
supervisor}',  and  resolution  activities. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director  Ellen 
S,  Seidman  (Director,  Office  of  Thrift 
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Supervision).  s»K:i)iult'(l  bv  Vico 
C^hairman  Antirow  t!   Hovt-.  [r  , 
concurred  in  bv  DirHctor  lohn  D   Havvkn. 
Ir.  (('omptrDller  of  tht*  ( iurrcnc  \ ),  .iiid 
("hdirnian  Uonna  TdnouH,  that 
(".orporation  business  required  its 
consideration  of  the  matters  on  less  than 
seven  days'  notice  to  the  publu;:  that  no 
notice  earlier  than  lune  J.  2000,  of  the 
meeting  was  practicable;  that  the  public 
interest  did  not  require  (:on.4ideration  of 
the  matters  in  a  meeting  open  to  public 
observation,  and  that  the  matters  could 
be  considered  in  a  closed  meeting  by 
authority  of  subsections  (c)(2).  (c)(6). 
(c)(8),  (c){9)(A)(ii),  and  (cJOMB)  of  the 
"Ciovornment  in  the  Sunshine  Act"  (."i 
use:.  552b(c)(2).(c)(H),  (c)(8), 
(c)(9)(A)(ii).  and  (c)(9)(B)). 

The  meetinR  was  held  in  the  Board 
Room  of  the  FDK"  Building  knated  at 
550— 17th  Street.  N.W..  Washington. 
DC. 

[)atH(l   [unn  B.  20O0 

Keiinrnl  l)«pi)nil  Iiisiirrtiii  e  (lurporntimi 
lame*  D.  LaPierre, 
Dfputy  Executive  Setrflaiy 
[KR  Doi    00-147  ifi  KiU'il  tV-7-(K):  10  00  ami 
BH.LINQ  COOC  171 4-01 -U 


FEDERAL  ELECHON  COMMISSION 
SunsNn«  Act  Meeting 

AGENCY:  Federal  Klection  Commission 

DATE  a  TJME:  Tuesday.  June  IJ.  20UU.  at 
10  am. 

place:  999  E  street.  N  W  .  Washington. 
D.C 

STATUS:  This  Meeting  will  be  closed  to 
the  public. 

ITEMS  TO  BE  OtSCUSSEO: 

(Compliance  matters  pursuant  to  2 

US.C.  ti437g. 

Audits  conducted  pursuant  t(»  2 

DS.C.  ^4.37g.  «i43H(b).  and  Title  2t>. 
U.S.C;.  Matters  concerning 
participation  in  civil  actions  or 
proceedings  or  arbitration.  Internal 
personnel  rules  and  procedures  or 
matters  affecting  a  particular 
employee. 

Internal  personnel  rules  and 

procedures  or  matters  affecting  a 
particular  employee. 

PREVIOUSLY  ANNOUNCED  DATE  &  TIME: 
Thursday.  lune  15,  2000  at  10  ^m 
Meeting  open  to  the  public. 

This  meeting  was  canceled 


PERSON  TO  CONTACT  FOR  INFORMATION: 

Mr  Ron  Harris.  Press  Officer. 
Telephone   (202) 694-1220 

Mary  W   [)ove. 

A,  ttnn  .sVr  Tf-fdrv 

iFR  Doi     0O-14H70  Fi it'll  tv-h-OO.  4  17  pml 

MLUMO  COOC  •71S-01-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Agency  Information  Collection 
ActtvMee:  Propoeed  Coflectlon: 
Comment  Requeet 

ACTION:  Notice  and  request  for 
comments. 


SUMMARY:  The  Federal  Emergency 
Management  Agency,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  invites  the 
general  public  and  other  Federal 
agencies  to  take  this  opportunity  to 
comment  on  a  proposed  information 
collection.  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
use  3506(c)(2MA)),  this  notice  seeks 
comments  on  the  NationaJ  Fire 
Academy  (NFA)  Course  Evaluation 
Form 

SUPPLEMENTARY  INFORMATION:  The  NFA 
is  mandated  under  the  Fire  Prevention 
and  Control  Act  of  1974  (Public  Law 
93—498)  to  provide  training  and 
education  to  the  Nation's  fire  service 
and  emergency  service  personnel.  To 
maintain  the  quality  of  the  training 
program  and  courses,  it  is  necessary  to 
evaluate  them  on  an  ongoing  basis 

(Collection  of  Information 

Title  National  Fire  Academy  Course 
Evaluation  Form. 

Type  of  Information  Collection: 
Extension  of  a  currently  approved 
collection. 

OMB  Number  3067-0234 

Form  S'umber  FEMA  Form  95-20, 
National  Fire  Academy  Cxiurse 
Evaluation  Form 

Abstmct:  FEMA  uses  the  National 
Fire  Academy  Course  Evaluation  Form 
to  evaluate  on-campus  courses  delivered 
at  the  NFA  facility,  located  m 
Emmitsburg.  Maryland  It  is  also  used  to 
evaluate  regional  courses,  which  are 
identical  to  the  NFA  resident  courses, 
offered  in  selected  regions  to  students 
unable  to  travel  to  the  Emmitsburg 
campus  for  the  resident  offering  of  the 
course  The  data  provided  by  students 
evaluating  an  NFA  course  are  used  to 
determine  the  need  for  course 
improvements  and  the  degree  of  student 
satisfaction  with  the  course  experience. 


Affected  Public:  Individuals 
participating  in  NFA  on-campus  or 
regional  courses. 

Estimated  Total  Annual  Burden 
Hours:  1.375. 

Estimated  Number  of  Respondents: 
5,500 

Estimated  Hour  Burden  Per  Response: 
15  minutes. 

Frequency  of  Response:  The 
evaluation  form  is  completed  after 
completion  of  a  course. 

Estimated  Cost:  The  estimated  cost  to 
the  respondent  is  minimal. 

Comments:  Written  comments  are 
solicited  to  (a)  evaluate  whether  the 
proposed  data  collection  is  necessary  for 
the  proper  performance  of  the  agency, 
including  whether  the  information  shall 
have  practical  utility:  (b)  evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 
(c)  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  minimize  the  burden 
of  the  collection  of  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g..  permitting  electronic  submission  of 
responses.  Comments  should  be 
received  within  60  days  of  the  date  of 
this  notice. 

ADDRESSES:  Interested  persons  should 
submit  written  comments  to  Muriel  B. 
Anderson.  Chief,  Records  Management 
Branch,  Program  Services  Division, 
Operations  Support  Directorate,  Federal 
Emergency  Management  Agency,  500  C 
Street,  SW,  Room  316,  Washington,  DC 
20472.  Telephone  number  (202)  646- 
2625,  Facsimile  number  (202)  646-3524, 
or  e-mail  muriel.anderson@fema.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Contact  Polly  Bamett-Birdsall, 
Instructional  Systems  Specialist, 
National  Fire  Academy  at  (301)  447- 
1228  for  additional  information.  Contact 
Ms.  Anderson  at  (202)  646-2625  for 
copies  of  the  proposed  collection  of 
information. 

Dated:  May  24,  2000 
Mike  Bozzelli. 

Acting  Director.  Program  Sen-ires  Division. 
Operations  Support  Directorate. 
IFR  Doc.  00-14661  Filed  6-8-00;  8:45  ami 
aiujNO  cooe  ens-oi-p 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1326-DR] 

Maine;  Amendment  No.  3  to  Notice  of 
a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 


SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Maine,  (FEMA-132&-DR),  dated  April 
28,  2000,  and  related  determinations. 
EFFECTIVE  DATE:  June  2,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472, (202)  646-3772. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of  Maine 
is  hereby  amended  to  include  the 
following  area  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  April  28.  2000: 

Washington  County  for  Public 
Assistance. 

(The  following  Catalog  of  Fpderal  Domestic 

Assistance  Numbers  (CFUA)  are  to  be  used 

for  reporting  and  drawing  funds:  83.537. 

C'ommunitv  Disaster  Loans;  83  538,  Cora 

Brown  Fund  Program;  83.539.  Crisis 

Counseling;  83.540.  Disaster  Legal  Servit  es 

Program;  83.541.  Disaster  L'nemplovment 

.Assistance  (DU.'\);  83.542.  Fire  Suppression 

Assistance;  83.543.  Individual  and  Family 

Grant  (IFG)  Program;  83.544.  Public 

.Assistan(  e  (irants:  83,545.  Disaster  Housing 

Program;  83.548,  Hazard  .Mitigation  Grant 

Program) 

Bruce  Baughman, 

Division  Diri'ctor.  Operations  and  Plannine, 

Division 

IFR  Do(    00-14f)59  Filed  (i-8-00;  8:45  am) 

BILUNG  CODE  6718-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-3154-EM] 

New  Mexico;  Amendment  No.  5  to 
Notice  of  an  Emergency  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 


SUMMARY:  This  notice  amends  the  notice 
of  an  emergency  for  the  State  of  New 
Mexico.  (FEMA-3154-EM),  dated  May 
10,  2000,  and  related  determinations. 
EFFECTIVE  DATE:  June  1 ,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 


Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472, (202)  646-3772. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  an  emergency  for  the  State  of  New 
Mexico  is  hereby  amended  to  extend  the 
assistance  period  for  reimbursement  of 
the  eligible  costs  associated  with  the 
pre-staging  of  Federal,  State,  Compact, 
and  Emergency  Management  Assistance 
Compact  fire  suppression  assets.  This 
assistance  period  is  extended  to  July  7, 
2000. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537. 
Community  Disaster  Loans;  83.538.  Cora 
Brown  Fund  Program;  83.539.  Crisis 
Counseling;  83,540.  Disaster  Legal  Services 
Program;  83.541.  Disaster  Unemployment 
.Assistance  (DUA);  83.542.  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544.  Public 
Assistance  Grants;  83.545.  Disaster  Housing 
Program;  83.548.  Hazaru  Mitigation  Grant 
Program.) 

Lacy  E.  Suiter, 

Executive  Associate  Director,  Response  and 
Recovery  Directorate. 

[FR  Doc.  00-14657  Filed  6-8-00;  8:45  ami 
BILUNG  CODE  671B-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-3154-EM] 

New  Mexico;  Amendment  No.  6  to 
Notice  of  an  Emergency  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  an  emergency  for  the  State  of  New 
Mexico  (FEMA-3154-EM).  dated  May 
10.  2000,  and  related  determinations. 
EFFECTIVE  DATE:  June  1,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472. (202)  646-3772. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  effective  this  date  and 
pursuant  to  the  aMthority  vested  in  the 
Director  of  the  Federal  Emergency 
Management  Agency  under  Executive 
Order  12148, 1  hereby  appoint  Joe  D, 
Bray  of  the  Federal  Emergency 
Management  Agency  to  act  as  the 
Federal  Coordinating  Officer  for  this 
declared  emergency. 

This  action  terminates  my 
appointment  of  Mark  S.  Ghilarducci  as 
Federal  Coordinating  Officer  for  this 
disaster. 


(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFD.'M  are  to  be  used 
for  reporting  and  drawing  funds:  83.537. 
Community  Disaster  Loans:  83.538.  Cora 
Brown  Fund  Program;  83.539.  Crisis 
Counseling;  83,540.  Disaster  Legal  Services 
Program;  83.541.  Disaster  Unemployment 
.Assistance  (Dl'A);  83.542.  Fire  Suppression 
Assistance;  83.543.  Individual  and  Family 
Grant  (IFG)  Program;  83.544.  Publii 
.Assistance  Grants;  83.545.  Disaster  Housing 
Program;  83.548.  Hazard  .Mitigation  Grant 
Program) 
James  L.  Witt, 
Director. 

IFR  Doc.  00-14658  Filed  6-8-00:  8:45  am] 
BILLING  CODE  6718-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1329-DR] 

New  Mexico;  Amendment  No.  4  to 
Notice  of  a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of  New 
Mexico  (FEMA-1329-DR).  dated  May 
13.  2000,  and  related  determinations. 

EFFECTIVE  DATE:  June  1.  2000. 

FOR  FURTHER  INFORMATION  CONTACT: 

Madge  Dale.  Response  and  Recovery' 
Directorate.  Federal  Emergency 
Management  Agency.  Washington.  DC 
20472. (202)  646-3772. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  effective  this  date  and 
pursuant  to  the  authority  vested  in  the 
Director  of  the  Federal  Emergency 
Management  Agency  under  Executive 
Order  12148,  I  hereby  appoint  joe  D. 
Bray  of  the  Federal  Emergency 
Management  Agency  to  act  as  the 
Federal  Coordinating  Officer  for  this 
declared  disaster. 

This  action  terminates  my 
appointment  of  Mark  S.  Ghilarducci  as 
Federal  Coordinating  Officer  for  this 
disaster. 

(The  following  Catalog  of  Federal  Domestic 
,^ssistan(  p  Numbers  (CFD.^)  are  to  be  used 
for  reporting  and  drawing  funds:  83,537. 
Communitv  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539.  Crisis 
Counseling:  83.540,  Disaster  Legal  Services 
Program:  83.541.  Disaster  L'nemplovment 
.Assistance  (DU.A);  83,542.  Fire  Suppression 
.Assistance;  83.543.  Individual  and  F^amil) 
Grant  (IFG)  Progra.m;  83.544,  Public 
.Assistance  Grants;  83.545.  Disaster  Housing 
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I'rn^riim.  H  I  ri4H,  H.i/.tid  Mitin,ilioii  lir.jiil 

lames  I..  Will, 

Oirvctor 

(I-K  I)i»   on  i4r,r.()  Fil.'il  r,-fl  on  8  4?;  dm! 
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FEDERAL  RESERVE  SYSTEM 

Agency  Information  Collection 
Activities:  Proposed  Collectton; 
Comment  Request 

AGENCY:  Board  of  CioveriiDrs  of  thn 
Fo<l»'ral  Rcsurvp  .System. 

Background 

On  ]uiw  l.S.  1984.  thcOfficf'of 
MaiidgtuntMit  and  Budgtit  (OMB) 
delegated  tn  the  Board  of  CJuvHrnors  nf 
th«!  Fudt-ral  Reservo  .Systmn  (Board)  its 
approval  aiithoritv  under  the  Paperwork 
Reduction  ,\(:t.  a.s  per  .S  CFR  1.120  16.  to 
approve  of  and  a.s.si^n  OMB  control 
nuinbtsrs  to  collmition  of  information 
rfMjuests  ,ind  re(jiiirements  (  onductod  or 
sponsored  l)v  the  Board  under 
conditions  set  forth  in  .S  CFR  \M{) 
.•\ppendix  A  1    Board-approved 
collections  of  information  are 
incorporated  into  the  official  OMB 
inventory  of  currently  approved 
colltHtions  of  information  Copies  of  the 
OMB  H.}-ls  and  supporting  statements 
and  approved  collection  of  information 
instruments  are  placed  into  OMB's 
puhlic  docket  files  The  Federal  Reserve 
may  not  conduct  or  sponsor,  and  the 
respondent  is  not  required  to  respond 
to.  an  information  collection  that  has 
heen  extended,  revised,  or  implemented 
on  or  after  Cictoher  1.  I'JiJ.'i.  unless  it 
ilisplays  a  currently  valid  OMB  (ontrol 
numher 

Request  for  Comment  on  Information 
Collection  Propoiial.s 

The  following  information 
(  ollections.  which  are  hein^^  handled 
under  this  delegated  authority,  have 
rtMitMved  initial  Bo.ird  ap()roval  and  are 
hereby  published  for  (omment   ,\t  the 
kH\d  of  the  commtmt  period,  tlie 
proposed  information  collet  tions.  aloii^ 
with  an  analysis  of  c  timmenls  and 
rei:onunt;ndalions  receivt'd.  will  be 
submitted  to  the  Board  for  final 
approval  under  OMB  delegated 
authority  Comments  are  invited  on  the 
following 

a.  Whether  the  proposed  colhH:tion  of 
information  is  necessary  for  the  proper 
performam  e  of  the  Federal  Reserve  s 
functions:  uu  hiding  whether  the 
information  has  pra(  tu  al  utility: 

b  The  accuracy  of  the  Federal 
Reserve's  estimate  of  the  burden  of  the 
proposed  information  collet:tuin. 


including  the  validity  of  the 
methodology  and  assumptions  used; 

c  Ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collec:ted;  and 

d.  Ways  to  minimize  the  burden  of 
information  collection  on  respondents, 
including  through  the  use  of  automated 
collHt:tion  technitpios  or  other  forms  of 
information  technology 

DATES:  Comments  must  be  submitted  on 
or  before  August  8.  2000 
ADDRESSES:  Comments,  which  should 
refer  to  the  OMB  control  number  or 
agency  form  number,  should  be 
addres.sed  to  lennifer  |   lohnson, 
.Secretary'.  Board  of  Governors  of  the 
Federal  Reserve  System.  20th  and  C 
Streets.  NW.  Washington,  DC  20551,  or 
mailed  electronically  to 
regs.comments@foderalreserve  gov 
(Comments  addressed  to  Ms.  lohnson 
also  may  be  delivered  to  the  Board's 
mail  room  betwwm  8:45  am.  and  5:15 
p  m  .  and  to  the  security  control  room 
outside  of  those  hours  Both  the  mail 
room  and  the  security  control  room  are 
accessible  from  the  courtyard  entrance 
on  2()th  Street  betwwm  Constitution 
Avenue  and  C;  Street.  NW  Comments 
received  may  be  insp«»cted  in  room  M- 
P-500  between  ^JOO  am   and  5:00  p  m.. 
except  as  provided  in  section  261.14  of 
the  Board's  Rules  Regarding  Availability 
of  Information,  12  CFR  261.14(a). 

A  copy  of  the  comments  may  also  be 
submitted  to  the  OMB  desk  officer  for 
the  Board:  Alexander  T  Hunt.  Office  of 
Information  and  Regulatorv'  Affairs, 
Office  of  Management  and  Budget,  New 
Kxecutive  Office  Building,  Room  3208, 
Washingttm,  DC  20503 
FOR  FURTHER  INFORMATION  CONTACT:  .A 
(  opy  of  the  proposed  form  and 
instructions,  the  Paperwork  Reduction 
.*\<:t  .Submission  (OMB  83-1),  supporting 
statement,  and  other  d()cuments  that 
will  be  placed  into  OMB's  public  docket 
files  once  approved  may  be  requested 
from  the  agency  clearance  officer,  whose 
name  appears  below    Mary-  M  West. 
Federal  Reserve  Board  ('learance  Officer 
(202-452-3824).  Division  of  Research 
.ind  Statistics.  Board  of  Ciovernors  of  the 
Federal  Reserve  System.  Washington. 
DC  20551   Telecommunications  Device 
for  the  Deaf  (TDD)  users  may  contact 
Diane  lenkins.  (202-452-3544).  Board  of 
(iovernors  of  the  Federal  Reser\'e 
System.  Washington,  DC  20551 

Proposal  To  Approve  Under  OMB 
Delei^ated  Authority  the  Extension  for 
Three  Years.  Without  Revision,  of  the 
Following  Reports 

1   Heport  title:  Request  for  Proposal 
(RFT):  Retjuest  for  Price  Quotations 
(RFTQ). 


Agency  form  numher:  RFP;  RFPQ. 
OMB  control  number  7100-0180. 
Frequency:  On  occasion. 
Reporters:  Vendors  and  suppliers. 
Annual  reporting  hours:  15,000  hours. 
Estmuited  average  hours  per  response: 
56  hours,  RFP;  2  hours.  RFPQ. 

S'umber  of  respondents:  75,  RFP; 
5.400.  RFPQ. 

Small  businesses  are  affected. 
General  description  of  report:  This 
information  collection  is  required  to 
obtain  or  retain  a  benefit  (12  U.S.C. 
sf>ctions  243,  244,  and  248)  and  is  not 
given  confidential  treatment  unless  a 
respondent  requests  that  portions  of  the 
information  be  kept  confidential  and  the 
Board  grants  the  request  pursuant  to  the 
applicable  exemptions  provided  by  the 
Freedom  of  Information  Act  (5  U.S.C. 
section  552). 

Abstract:  The  Federal  Reserve  Board 
uses  the  RFP  and  the  RFPQ  as  needed 
to  obtain  competitive  proposals  and 
contracts  from  approved  vendors  of 
goods  and  services.  Depending  upon  the 
goods  and  services  for  which  the 
Federal  Reserve  Board  is  seeking 
competitive  bids,  the  respondent  is 
requested  to  provide  either  prices  for 
providing  the  goods  or  services  (RFPQ) 
or  a  document  covering  not  only  prices, 
but  also  the  means  of  performing  a 
particular  service  and  a  description  of 
the  qualification  of  the  staff  who  will 
perform  the  service  (RFP).  The  Board 
staff  u.ses  this  information  to  analyze  the 
proposals  and  select  the  offer  providing 
the  best  value. 

2  Report  title:  Recordkeeping 
Requirements  Associated  with  Real 
Estate  Appraisal  Standards  for  Federally 
Related  'Transactions  Pursuant  to 
Regulations  H  and  Y 

Agency  form  number:  FR  H-4 

OMB  control  number:  7100-0250. 

Frequency:  On  occasion. 

Reporters:  State  member  banks  and 
bank  holding  company  subsidiaries. 

Annual  reporting  hours:  67.588  hours. 

Estimated  average  hours  per  response: 
15  minutes. 

S'umber  of  respondents:  2,235. 

Small  businesses  are  not  affected. 

GenemI  description  of  report:  This 
information  collection  is  mandator^'  (12 
use.  3331-3351)  and  is  not  given 
confidential  treatment. 

Abstract:  For  federally  related 
transactions.  Title  XI  of  the  Financial 
Institutions  Reform.  Recovery,  and 
Enforcement  Act  of  1989  (FIRREA) 
requires  state  member  banks  and  bank 
holding  company  subsidiaries  to  use 
appraisals  prepared  in  accordance  with 
the  I'niform  Standards  of  Professional 
Appraisal  Practice  promulgated  by  the 
Appraisal  Standards  Board  of  the 
Appraisal  Foundation.  These  standards 


include  the  methods  and  techniques 
used  to  analyze  a  property  as  well  as  the 
requirements  for  reporting  such  analysis 
and  a  value  conclusion  in  the  appraisal. 
There  is  no  formal  ref)orting  form  and 
the  information  is  not  submitted  to  the 
Federal  Reserve. 

Board  of  Governors  of  the  Federal  Reserve 
System.  )une  5.  2000. 
Rol>ert  deV.  Frierson. 
Associate  Secretary  of  the  Board. 
[FR  Doc.  00-14577  Filed  6-8-00;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

Agency  infonnation  Collection 
Activities:  Announcement  of  Board 
Approval  Under  Delegated  Authority 
and  Submission  to  OMB 

SUMMARY: 
Background 

Notice  is  hereby  given  of  the  final 
approval  of  proposed  information 
collection(s)  by  the  Board  of  Governors 
of  the  Federal  Reserve  System  (Board) 
under  OMB  delegated  authority,  as  per 
5  CFR  1320.16  (OMB  Regulations  on 
Controlling  Paperwork  Burdens  on  the 
Public).  Board-approved  collections  of 
information  are  incorporated  into  the 
official  OMB  inventory  of  currently 
approved  collections  of  information. 
Copies  of  the  OMB  83-Is  and  supporting 
statements  and  approved  collection  of 
information  instrument(s)  are  placed 
into  OMB's  public  docket  files.  The 
Federal  Reserve  may  not  conduct  or 
sponsor,  and  the  respondent  is  not 
required  to  respond  to,  an  information 
collection  that  has  been  extended, 
revised,  or  implemented  on  or  after 
October  1,  1995,  unless  it  displays  a 
currently  valid  OMB  control  number. 
FOR  FURTHER  INFORMATION  CONTACT: 
Federal  Reserve  Board  Clearance 
Officer — Mary  M.  West — Division  of 
Research  and  Statistics,  Board  of 
Governors  of  the  Federal  Reserve 
System,  Washington,  DC  20551  (202- 
452-3829)  OMB  Desk  Officer- 
Alexander  T.  Hunt — Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Room  3208, 
Washington,  DC  20503  (202-395-7860). 

Final  Approval  Under  ONfB  Delegated 
Authority  of  the  Extension  for  Three 
Years,  Without  Revision,  of  the 
Following  Reports 

1 .  Report  title:  Senior  Loan  Officer 
Opinion  Survey  on  Bank  Lending 
Practices. 

Agency  form  numbers:  FR  2018. 

OMB  control  number:  7100-0058. 


Frequency:  Up  to  six  times  per  year. 

Reporters:  Large  U.S.  commercial 
banks  and  large  U.S.  branches  and 
agencies  of  foreign  banks. 

Annual  reporting  hours:  1,008  hours. 

Estimated  average  hours  per  response: 
2  hours. 

Number  of  respondents:  84. 

Small  businesses  are  not  affected. 

General  description  of  report:  This 
information  collection  is  voluntary  (12 
U.S.C.  §§248  (a).  324,  335,  3101.  3102. 
and  3105)  and  is  given  confidential 
treatment  (5  U.S.C.  §552  (b)(4)). 

Abstract:  The  FR  2018  is  conducted 
with  a  senior  loan  officer  at  each 
respondent  bank,  generally  by  means  of 
a  telephone  interview,  up  to  six  times  a 
year.  The  interview  is  administered  by 
a  Reserve  Bank  officer  having  in-depth 
knowledge  of  bank  lending  practices. 
The  reporting  panel  consists  of  sixty 
large  domestically  chartered  conunercial 
banks,  distributed  as  evenly  as  possible 
across  Federal  Reserve  Districts,  and 
twenty-four  large  U.S.  branches  and 
agencies  of  foreign  banks.  The  purpose 
of  the  survey  is  to  provide  primarily 
qualitative  infonnation  pertaining  not 
only  to  current  price  and  flow 
developments  but  also  to  evolving 
techniques  and  practices  in  the  U.S. 
banking  sector.  A  significant  fraction  of 
the  questions  in  each  survey  consists  of 
unique  questions  on  topics  of  timely 
interest.  There  is  the  option  to  survey 
other  types  of  respondents  (such  as 
other  depository  institutions,  bank 
holding  companies,  or  corporations) 
should  the  need  arise.  The  FR  2018 
survey  provides  crucial  information  for 
monitoring  and  understanding  the 
evolution  of  lending  practices  at  banks 
and  developments  in  credit  markets 
generally. 

2.  Report  title:  Senior  Financial 
Officer  Survey. 

Agency  form  number:  FR  2023. 

OMB  control  number:  7100-0223. 

Frequency:  Up  to  four  times  per  year. 

Reporters:  Commercial  banks,  other 
depository  institutions,  corporations  or 
large  money-stock  holders. 

Annual  reporting  hours:  240  hours. 

Estimated  average  hours  per  response: 
1  hour. 

Number  of  respondents:  60. 

Small  businesses  are  not  affected. 

General  description  of  report:  This 
information  collection  is  voluntary  (12 
U.S.C.  §§  225a,  248(a),  and  263); 
confidentiality  will  be  determined  on  a 
case-by-case  basis. 

Abstract:  The  FR  2023  requests 
qualitative  and  limited  quantitative 
infonnation  about  liability  management 
and  the  provision  of  financial  services 
from  a  selection  of  sixty  large 
commercial  banks  or,  if  appropriate. 


from  other  depositor)'  institutions  or 
corporations.  Responses  are  obtained 
from  a  senior  officer  at  each 
participating  institution  through  a 
telephone  interview  conducted  by 
Reserve  Bank  or  Board  staff.  The  survey 
is  conducted  when  major  informational 
needs  arise  and  caimot  be  met  from 
existing  data  sources.  The  survey  does 
not  have  a  fixed  set  of  questions;  each 
survey  consists  of  a  limited  number  of 
questions  directed  at  topics  of  timely 
interest. 

3.  Report  title:  Consolidated  Report  of 
Condition  and  Income  for  Edge  and 
Agreement  Corporations. 

Agencv  form  number:  FR  2886b. 

OMB  control  number:  7100-0086. 

Frequency:  Quarterly. 

Reporters:  Edge  and  agreement 
corporations. 

Annual  reporting  hours:  3,566  hours. 

Estimated  average  hours  per  response: 
14.7  hours,  banking  corporations;  8.5 
hours,  investment  corporations. 

Number  of  respondents:  30  banking 
corporations;  53  investment 
corporations. 

Small  businesses  are  not  affected. 

General  description  of  report:  This 
infonnation  collection  is  mandatory  (12 
U.S.C.  602  and  625)  and  is  given 
confidential  treatment  (5  U.S.C. 
552(b)(4)). 

Abstract:  This  report  collects  a 
balance  sheet,  income  statement,  and 
ten  supporting  schedules  from  banking 
Edge  corporations  and  investment 
(nonbanking)  Edge  corporations. 
Information  collected  on  the  FR  2886b 
is  used  by  the  Federal  Reserve  to 
supervise  Edge  corporations,  identify 
present  and  potential  problems,  and 
monitor  and  develop  a  better 
understanding  of  activities  within  the 
industry. 

The  Federal  Reserve  has  made  several 
clarifying  updates  to  the  reporting 
instructions  to  reflect  the 
implementation  of  FASB  Statement  No. 
133,  "Accounting  for  Derivative 
Instruments  and  Hedging  Activities,"  to 
address  the  reporting  of  inactive 
corporations,  and  has  clarified  the 
reporting  of  certain  International 
Banking  Facility  transactions. 

Proposal  To  Approve  Under  OMB 
Delegated  Authority  the  Extension  for 
Three  Years,  With  Revision,  of  the 
Following  Report 

1.  Report  title:  Report  of  Repurchase 
Agreements  (RPs)  on  U.S.  Government 
and  Federal  Agency  Seciuities  with 
Specified  Holders. 

Agency  form  number:  FR  2415. 

OMB  control  number:  7100-0074. 

Frequency:  weekly,  quarterly,  or 
annually. 
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Hcportfrs:  U  S  -chdrtortMl  CDinirnTciHi 
tianks.  U.S.  bnincht's  and  am-ncies  i)f 
fdrt'i^n  bank.s.  and  thrift  in.stitution.s. 

Armiiiil  rcportiiti'  hours  2,754  hours. 

Estinuitfd  (jirnj^'f  hours  per  rrsponsc: 
M)  minutfis. 

Xumbrr  of  rrsponrh'nts:  84  vvnokiv. 
1,5,1  (juartcrlv,  and  .52H  anniiallv 

Small  bu.siru!s.s('s  arc  not  affuctod. 

Gt'nenil  lirsinptioii  of  rfport:  This 
information  tiollection  is  voluntary  (12 
11. S.C.  24H(d)(2)and  :)! 05(b))  and  is 
given  confidential  treatment  (5  IJ.S.C. 
552(b)(4)) 

Ahstriict:  This  report  collects  one  data 
item — repurchase  agreements  (RPs)  in 
denominations  of  ,SU)(). ()()()  or  more,  in 
immeKJiatelv-available  funds,  on  U.S. 
government  and  fed(>ral  agency 
securities,  transacted  with  specified 
holders.  It  is  filed  bv  thrw  reporting 
panels  of  depository  institutions  with 
different  reporting  frequencies  (weekly, 
quarterly,  and  annual)  The  weekly 
panel  reports  daily  data  once  each  week 
The  quarterly  panel  files  daily  data  for 
four  (me-week  reporting  periods  that 
contain  quarter-end  dates  The  annual 
panel  reports  daily  data  only  for  the 
week  encompassing  June  30  each  year. 
Data  from  the  FR  2415  supply 
information  nwiessary  for  construction 
of  the  M3  monetary  aggregate 

Current  Actions  The  Federal  Reserve 
has  made  two  changes  to  this  report:  (1) 
Raised  the  thresholds  for  re-screening 
existing  respondents  on  two  of  the  three 
reporting  panels  (weekly  and  quarterly) 
and  (2)  adjusted  the  cutoff  for  screening 
thrift  institutions  that  do  not  file  the  FR 
2415  to  accommodate  a  definition 
c:hange  on  the  report  of  condition  for 
thrift  institutions  The  Federal  Reserve 
estimates  the  revision  will  decrease  the 
annual  reporting  burden  by  314  hours 
and  annual  respondent  costs  by 
approximately  $6,280 

Board  of  Governors  of  the  Federal  Ruserve 
.System.  lune  !"j,  2(HI(1 

Robert  deV.  Frierson, 

Associate  Secretary  of  the  Board 

[KH  Ooi     0(>-14S4h  Filed  h^-OO:  8  4"^  dm| 
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FEDERAL  RESERVE  SYSTEM 

Changs  in  Bank  Control  Nollcas; 
Acqulaltiona  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificants  listed  ht'low  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  US  i:    lH17(j))  and 
«j225  41  of  the  Boards  Regulation  Y  (12 
{]FR  225.4 1 )  to  acquire  a  bank  or  bank 
holding  company  The  factors  that  are 
considered  in  acting  on  the  notices  are 


st't  forth  in  paragraph  7  of  the  Act  (12 
[■SC.  iai7(|)(7)). 

The  notic:es  are  available  for 
immediate  inspectiim  at  the  Federal 
Reserve  Bank  indicated  The  notices 
also  will  be  available  for  inspection  at 
the  offices  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  June  23, 
2000. 

A.  Federal  Reser\'e  Bank  of  Kan.sas 
City  (D.  Michael  Manies,  Assistant  Vice 
President).  925  Grand  Avenue,  Kansas 
City.  Missouri  64198-0001: 

1.  William  P  lohn.son.  Boulder, 
Colorado;  to  acquire  voting  shares  of 
FirstBank  Holding  Company  of 
Colorado.  I^kewood,  Colorado,  and 
thereby  indirectly  acquire  voting  shares 
of  FirstBank,  Littleton,  Colorado: 
FirstBank  of  Adams  County,  Thornton, 
C;olorado;  FirstBank  of  El  Paso  County, 
Colorado  Springs,  Colorado;  FirstBank 
of  ,\rvada,  Arvada,  Colorado;  FirstBank 
of  Aurora.  Aurora.  Colorado;  FirstBank 
of  Avon.  Avon,  Colorado;  FirstBank  of 
Boulder,  Boulder,  Colorado;  FirstBank 
of  Breckenridge.  Breckenridge, 
C^olorado;  FirstBank  of  Douglas  County, 
(lastle  Rock.  Colorado;  FirstBank  of 
Colorado  Springs,  Colorado  Springs, 
(kdorado;  FirstBank  of  Cherry  Creek, 
Denver,  Colorado;  FirstBank  of  Denver. 
Denver,  Colorado;  FirstBank  of 
Longmont,  Longmont.  Colorado; 
FirstBank  of  Evergreen,  Evergreen, 
(Colorado  FirstBank  of  Northern 
(Jolorado,  Fort  Collins.  Colorado; 
FirstBank  of  Greeley,  Greeley,  Colorado; 
FirstBank  of  Tech  Center,  Englewood, 
(Colorado;  FirstBank  of  Colorado, 
I^kewood,  Colorado;  FirstBank  of  South 
Jeffco,  Littleton,  Colorado;  FirstBank  of 
Lakewood,  Lakewood.  Colorado; 
FirstBank  of  Littleton.  Littleton, 
Colorado;  FirstBank  of  Arapahoe 
County,  Littleton,  ('olorado;  FirstBank 
of  Parker,  Parker,  Colorado.  FirstBank  of 
Silverthorne.  Silverthome,  Colorado; 
FirstBank  of  Vail,  Vail,  Colorado; 
FirstBank  of  North,  Westminster, 
f  iolorado;  and  FirstBank  of  Wheat 
Ridge.  Wheat  Ridge.  Ck)lorado 

Board  of  (iovemors  of  the  Federal  Reserve 
.System,  lune  S,  2000 
Kubert  deV.  Frierson. 
Associate  Sf(  n-lan-  of  the  Board 
IFR  n<<<    no-14.=i4S  Filed  h-H-(l().  8  4.5  am] 
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FEDERAL  RESERVE  SYSTEM 

Forntatlons  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  ef  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of.  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  July  3.  2000. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (JoAnne  F.  Lewellen. 
Assistant  Vice  President),  90  Hennepin 
Avenue,  Minneapolis,  Minnesota 
55480-0291: 

1.  First  Interstate  BancSystem,  Inc., 
Billings,  Montana;  to  acquire  100 
percent  of  the  voting  shares  of  Equality 
Bankshares,  Inc.,  Cheyenne,  Wyoming, 
and  thereby  indirectly  acquire  Equality 
State  Bank,  Cheyenne,  Wyoming, 

Board  of  Governors  of  the  Federal  Reserve 
System,  luly  .S.  2000 
Robert  deV.  Frierson. 
Associate  Secretan  of  the  Board 
|KR  Dor  00-14.S44  Filed  6-8-00;  8:4.5  ami 
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FEDERAL  RESERVE  SYSTEM 
Sunshine  Act  Meeting;  Notice 

AGENCY  HOLDING  THE  MEETING:  Board  of 
Governors  of  the  Federal  Reserve 
System. 

TIME  AND  date:  10  a.m.,  Wednesday, 
June  14,  2000. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  20th  and  C 
Streets,  NW.,  Washington,  DC  20551. 
STATUS:  Closed. 

Matters  To  Be  Considered 

1.  Personnel  actions  (appointments, 
promotions,  assignments, 
reassignments.  and  salary  actions) 
involving  individual  Federal  Reserve 
System  employees. 

2.  Any  matters  carried  forward  from  a 
previously  announced  meeting. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Lynn  S.  Fox,  Assistant  to  the  Board; 
202^52-3204. 

SUPPLEMENTARY  INFORMATION:  You  may 
call  202^52-3206  beginning  at 
approximately  5  p.m.  two  business  days 
before  the  meeting  for  a  recorded 
announcement  of  bcuik  and  bank 
holding  company  applications 
scheduled  for  the  meeting;  or  you  may 
contact  the  Board's  Web  site  at  http:// 
www.federalreserve.gov  for  an 
electronic  announcement  that  not  only 
lists  applications,  but  also  indicates 
procedural  and  other  information  about 
the  meeting. 

Dated:  lune  7.  2000. 
Robert  deV.  Frierson, 

Associate  Secretary  of  the  Board. 

IFR  Doc.  00-14742  Filed  6-7-00;  10:34  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request 

The  Department  of  Health  and  Human 
Services.  Office  of  the  Secretary 
publishes  a  list  of  information 
collections  it  has  submitted  to  the  Office 
of  Management  and  Budget  (0MB)  for 
clearance  in  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35)  and  CFR  1320.5.  The 
following  are  those  information 
collections  recently  submitted  to  OMB. 

1.  Analysis  of  Guidelines  for  the 
Conduct  of  Research  Adopted  by 
Medical  Schools  or  their  Components — 
NEW— The  Office  of  Research  Integrity 


(ORI)  is  responsible  for  ensuring  the 
integrity  of  the  research  supported  by 
the  Public  Health  Service.  Section  493 
of  the  Public  Health  Service  Act, 
provides  that  the  Secretary  by  regulation 
shall  require  that  each  entity  which 
applies  for  a  grant,  contract  or 
cooperative  agreement  which  involves 
the  conduct  of  biomedical  or  behavioral 
research  shall  establish  policies  and 
procedures  to  review,  investigate  and 
report  allegations  of  reseeirch 
misconduct  in  connection  with  the 
research  conducted  at  or  sponsored  by 
the  applicant  institute  with  PHS 
supported  funds.  ORI  plans  on 
requesting  copies  of  the  guidelines  for 
the  conduct  of  research  adopted  by 
accredited  medical  schools  in  the 
United  States.  ORI  will  use  the 
information  to  develop  technical 
assistance  materials  and  an  instructional 
workshop  which  will  assist  medical 
schools  in  formulating  guidelines. 
Respondents:  State  and  Local 
governments;  Businesses  or  other  for- 
profit,  non-profit  institutions — Burden 
Information  for  Solicitation — Number  of 
Respondents:  125;  Burden  per 
Response:  ,25  hours;  Total  Burden  for 
Solicitation:  31  hours;  Burden 
Information  for  Check  List — Number  of 
Respondents:  125;  Burden  per 
Response:  1  hour;  Total  Burden  for 
Check  List:  125  hours;  Burden 
Information  for  Telephone  Calls — 
Number  of  Respondents:  13;  Burden  per 
Response:  625  hours;  Total  Burden  for 
telephone  calls:  16  hours;  Total  Burden: 
172  hours. 

OMB  Desk  Officer:  Allison  Eydt. 

Copies  of  the  information  collection 
package  listed  above  can  be  obtained  by 
calling  the  OS  Reports  Clearance  Officer 
on  (202)  690-6207.  Written  comments 
and  recommendations  for  the  proposed 
information  collection  should  be  sent 
directly  to  the  OMB  desk  officer 
designated  above  the  following  address: 

Human  Resources  and  Housing 
Branch,  Office  of  Management  and 
Budget,  New  Executive  Office  Building, 
Room  10235,  725  17th  Street,  N.W., 
Washington,  D.C.  20503. 

Comments  may  also  be  sent  to 
Cynthia  Agens  Bauer,  OS  Reports 
Clearance  Officer,  Room  503H,  Hubert 
H.  Humphrey  Building,  200 
Independence  Ave  S.W.,  Washington, 
D.C,  20201.  Written  comments  should 
be  received  within  30  days  of  this 
notice. 

Dated:  June  1.  2000. 
Dennis  P,  Williams. 

Deputy  Assistant  Secretary,  Budget. 

(FR  Doc.  00-14688  Filed  6-8-00:  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Grants  and  Cooperative  Agreements 
Awards:  Association  of  Schools  of 
Public  Health  (ASPH) 

AGENCY:  Office  of  International  and 
Refugee  Health,  Office  of  Public  Health 
and  Science,  DHHS 

ACTION:  The  Office  of  Public  Health  and 
Science  announces  that  it  will  enter  into 
an  umbrella  cooperative  agreement  in 
fiscal  year  2000  with  the  Association  of 
Schools  of  Public  Health  (ASPH).  This 
cooperative  agreement  will  establish  a 
framework  in  which  specific  projects, 
which  will  further  department  program 
objectives,  will  be  funded  as  they  are 
identified  over  the  5  year  period  of  the 
agreement.  This  agreement  will  be 
administered  by  the  Office  of 
International  and  Refugee  Health,  which 
will  award  individual  projects  on  behalf 
of  the  DHHS  agencies.  The  cooperative 
agreement  will  establish  a  ceiling  of  $6 
million  for  the  aggregate  amount  of  the 
individual  projects  with  funds  to  be 
obligated  as  the  projects  are  funded. 

SUMMARY:  The  purpose  of  the 
cooperative  agreement  with  the 
Association  of  Schools  of  Public  Health 
(ASPH)  is  to  promote  and  sustain 
collaborations  and  partnerships  between 
ASPH  member  schools  and 
international  schools  of  public  health 
thereby  improving  the  functions  of  these 
institutions,  furthering  the  development 
of  global  public  health  professionals, 
and  stimulating  global  public  health 
policy. 

This  cooperative  agreement  is  a 
collaborative  effort  between  the  Office 
of  International  and  Refugee  Health  and 
the  Association  of  Schools  of  Public 
Health  (ASPH)  to  develop  the  next 
generation  of  professionals  trained  in 
public  health  and  to  promote  and 
sustain  the  development  of  the  global 
public  health  professional  by  facilitating 
collaborative  efforts  and  partnerships 
between  American  schools  of  public 
health  and  schools  abroad.  These 
collaborations  will  include,  but  not  be 
limited  to,  training  opportunities  such 
as  internships  and  fellowships,  research 
projects,  exchanging  information 
through  publications,  meetings,  distance 
learning  opportunities,  and  faculty 
exchanges.  The  collaborative  effort  will 
provide  for  a  more  diverse  and  globally 
capable  public  health  workforce.  In 
today's  world,  it  is  essential  for  public 
health  workers  both  in  the  U.S.  and 
abroad  to  be  trained  to  address  health 
issues  in  a  global  environment  as  well 
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as  those  in  their  own  nation.s.  This 
cooperative  agreement  will  provide  a 
mechanism  to  stimulate  global  puhlic 
health  education.  Results  from 
collaborative  resean:h  can  be  used  in 
curriculum  development,  publications, 
and  presentations  at  national  or 
international  met'tings  and  to  contribute 
to  the  improvement  of  global  health. 
International  cooperation  such  as  this 
serves  to  meet  the  objectives  of  Healthy 
People  2010.  This  cooperative 
agreement  will  assist  the  OIRH  in  its 
mission  to  promote  the  health  of  the 
world's  population  by  advancing  the 
Department  of  Health  and  Human 
.Service's  global  strategies  and 
partnerships,  thus  serving  the  health  of 
the  people  of  the  United  States. 

Ttiis  program  addresses  the  1997  lOM 
report  titled,  "America's  Vital  Interest  in 
Global  Health:  Protecting  Our  People, 
Enhancing  Our  Economy,  and 
Advancing  Our  International  Interests   " 
This  lOM  report  states  the  need  for 
public  health  workers  to  be  exposed  to 
international  health  training  to  deal 
with  the  health  issues  of  a  world  that  is 
growing  more  diverse,  but  closer  due  to 
international  travel  and  commerce,  for 
example,  emerging  and  drug  resistant 
infectious  diseases  in  one  country 
represent  a  threat  to  the  health  and 
economics  of  all  countries.  Tobacco  is  a 
global  problem  by  virtue  of  global 
marketing  and  cultural  development. 
Answers  to  these  challenges  requires 
global  thinking,  training,  and 
collaboration. 

AUTHOfirrv:  This  cooperative  agreement 
is  authorized  by  Section  307  of  the 
Public  Health  Service  Act. 

Background 

Assistance  will  be  provided  only  to 
the  Association  of  .S<:hools  of  Public 
Health  (ASPH)  No  other  applications 
are  solicited  ASPH  is  the  only 
organization  providing  services 
specified  under  this  cooperative 
agreement  because: 

1   ASPH  represents  the  29  accredited 
schools  of  public  health  in  the  United 
States.  These  schools  represent  the 
primary  educational  system  that  trains 
personnel  to  operate  the  Nations  public 
health  agencies,  and  to  administer 
disease  prevention  and  health 
promotion  programs  ASPH  has  the 
institutional  knowledge  of  the  needs  of 
both  the  schools  of  public  health  and 
the  publit:  health  agencies  as  well  as  the 
access  and  communications  network  to 
coordinate  activities  of  the  accredited 
schools  of  public  health 

2.  .\SPH  is  the  only  organization  that 
can  comprehensively  affect  th»' 
development  and  implementation  of 
international  health  curricula  to  public 


health  workers  in  all  of  its  29  member 
schools  of  public  health  and  provide 
international  experiences  to  students 
and  faculty  in  the  environment  of  public 
health  organizations 

3  ASPH  is  uniquely  positioned  to 
partner  with  international  practitioners 
of  public  health  because  of  its  affiliation 
with  international  organizations  such  as 
the  Association  of  Schools  of  Public 
Health  in  the  European  Region 
(ASPHER),  the  World  Federation  of 
Public  Health  Associations,  the  Pan 
American  Health  Organization  (PAHO), 
and  the  World  Health  Organization 
(WHO). 

4.  ASPH  is  working  through  its  Global 
Health  Committee  to  provide  the 
framework  for  its  member  schools  of 
public  health  and  the  practitioners  of 
public  health  in  Federal.  State  and  local 
governments  to  partner  and  share  their 
experience  and  expertise  with 
international  schools  of  public  health, 
and  to  enable  the  international 
perspectives  of  Public  health  to  be 
incorporated  into  curricula  for  teaching 
health  administration,  health  promotion 
and  disease  prevention,  prevention- 
based  health  service  delivery  and  health 
research  methods.  This  will  assist  future 
public  health  workers  to  improve  the 
health  of  the  people  of  the  United  States 
and  the  world  and  to  reduce  health 
disparities  suffered  by  racial  and  ethnic 
minorities.  Such  exchanges  will  assure 
consistent  approaches  to  the  preparation 
of  public  health  workers  worldwide  and 
their  performance  in  controlling  today's 
major  global  health  issues. 

5.  ASPH  provides  the  structure  and 
experience  for  instituting 
comprehensive  international  public 
health  education  programs  and 
implementing  programs  that  strengthen 
the  public  system  by  preparing  public 
health  workers  to  work  in  international 
locations  and  with  diverse  populations. 

Where  To  Obtain  Additional 
Information 

If  you  are  interested  in  obtaining 
additional  information  regarding  this 
project,  contact  Jerry  Rutkoski  at  301- 
443-45ti() 

I)HtH(i    lurif  2.  20(M) 
David  Salcher. 

.•\s.vj,sf(;ri(  .Secnffnrv  Inr  Hralth  and  Suqi,t>on 

Cii-niTiil 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

C«nt*rs  for  Disease  Control  and 
Prsvantion 


[60Day-00-38] 

Propoaad  Data  Collactlons  Submlttad 
for  Public  Commant  and 
Racommandations 

In  compliance  with  the  requirement 
of  Section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportiinity  for  public  comment  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  will  publish  periodic 
summaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  call  the  CDC  Reports 
Clearance  Officer  on  (404)  639-7090. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
for  other  forms  of  information 
technology.  Send  comments  to  Anne  E. 
O'Connor.  CDC  Assistant  Reports 
Clearance  Officer.  1600  Clifton  Road. 
MS-D24.  Atlanta.  GA  30333.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

Proposed  Project 

NIOSH  Training  Grants.  42  CFR  Part 
86.  Application  and  Regulations  (OMB 
No.  9020-0261)— Extension— National 
Institute  for  Occupational  Safety  and 
Health  (NIOSH).  Public  law  91-596 
requires  CDC/NIOSH  to  provide  an 
adequate  supply  of  professionals  to 
cany  out  the  purposes  of  the  Act  to 
assure  a  safe  and  healthful  work 
environment.  NIOSH  supports 
educational  programs  through  training 
grant  awards  to  academic  institutions 
for  the  training  of  industrial  hygienists. 
occupational  physicians,  occupational 
health  nurses  and  safety  professionals. 
Grants  are  provided  to  15  Education  and 
Research  Centers  (ERCs)  which  provide 
multi-disciplinary  graduate  academic 
and  research  training  for  professionals, 
continuing  education  for  practicing 
professionals  and  outreach  programs  in 
the  Region.  There  are  also  currently  41 


Training  Project  Grants  (TPGs)  which 
provide  single  discipline  academic  and 
technical  training  throughout  the 
country.  42  CFR  Part  86,  Grants  for 
Education  Programs  in  Occupational 
Safety  and  Health.  Subpart  B- 
Occupational  Safety  and  Health 
Training,  provides  guidelines  for 
implementing  Public  Law  91-596. 

The  training  grant  application  form 
(CDC2.145.A)  is  used  by  the  National 
Institute  of  Occupational  Safety  and 


Health  to  collect  information  from  new 
grant  appliccints  submitting  competing 
applications,  and  from  existing 
applicants  for  competing  renewal 
grants.  The  information  is  used  to 
determine  the  eligibility  of  applicants 
for  grant  review  and  by  peer  reviewers 
during  the  peer  review  process  to 
evaluate  the  merit  of  the  proposed 
training  project.  CDC  Form  2.145B  is 
used  for  non-competing  awards  to 
evaluate  the  annual  progress  of  the 


applicant  during  the  approved  project 
period. 

Extramural  training  grant  awards  are 
made  annually  following  an  extramural 
review  process  of  the  training  grant 
applications,  review  by  an  internal 
Training  Grants  Council  and  an  internal 
review  of  non-competing  applicants. 

The  total  cost  to  respondents  is 
$220,170. 


Respondents 


No.  of  re- 
spondents 


No  of  re- 
sponses/re- 
spondent 


Avg  burden 

per  response 

(hrs) 


Total  burden 


Universities 
Total  ... 


61 


101 


6.161 


6.161 


Dated:  June  5.  2000. 
Nancy  Cheal, 

Actinf^  Associate  Director  for  Policy. 
Planning,  and  Evaluation.  Centers  for  Disease 
Control  and  Prevention  ICDCI. 
|FR  Doc.  OO-U.'JSJ  Filed  6-8-00;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[60Day-00-39] 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  Section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  will  publish  periodic 
summaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  call  the  CDC  Reports 
Clearance  Officer  on  (404)  639-7090. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 


is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
for  other  forms  of  information 
technology.  Send  conunents  to  Anne  E. 
O'Connor,  CDC  Assistant  Reports 
Clearance  Officer.  1600  Clifton  Road. 
MS-D24,  Atlanta,  GA  30333.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

Proposed  Project 

Hearing  Loss  Intervention  for 
Carpenters — New — The  mission  of  the 
National  Institute  for  Occupational 
Safety  and  Health  (NIOSH)  is  to 
promote  safety  and  health  at  work  for  all 
people  throu^  research  and  prevention. 
Using  Health  Belief/  Promotion  models 
and  stages  of  change  theory  (Prochaska's 
Transtheoretical  Model),  NIOSH  has 
collaborated  with  the  United 
Brotherhood  of  Carpenters  (UBC)  to 
develop  a  comprehensive  hearing  loss 
prevention  program  targeted  specifically 
for  carpenter  apprentices.  This  program 


is  scheduled  for  implementation  and 
evaluation  in  a  large  apprentice  training 
center  during  2001.  As  part  of  the 
impact  and  evaluation  component  of 
this  project,  a  31-question  suney  will  be 
administered  to  assess  carpenter 
apprentices'  hearing  health  attitudes, 
beliefs,  and  behavioral  intentions  before 
and  after  they  receive  the  training 
program  and  at  a  one-year  follow-up 
interval.  The  sur\ey  was  developed  and 
validated  by  NIOSH  in  collaboration 
with  university  partners  and  the  UBC. 
Initially.  sur\'ey  data  will  be  gathered 
from  300  apprentices  participating  in 
baseline  testing — 200  at  the 
experimental  site  and  100  at  the  control 
site.  This  will  be  followed  by  a  re- 
survey  of  the  200  apprentices  at  the 
experimental  site  after  they  have 
received  the  enhanced  educational 
elements  of  the  hearing  loss  prevention 
program.  Finally,  all  300  apprentices 
will  participate  in  a  re-survey  one  year 
later  to  assess  the  lasting  effects  of  the 
training.  Data  collected  in  this 
investigation  will  enable  NIOSH  to 
better  evaluate  the  effectiveness  of  the 
hearing  loss  prevention  program  in 
educating  and  motivating  these  workers 
to  actively  protect  their  hearing  well 
before  they  suffer  permanent  noise- 
induced  hearing  loss. 

There  are  no  costs  to  respondents. 


Respondents  (apprentices) 


No.  of  re- 
spondents 


No.  of  re- 
sponses/re- 
spondent 


Avg.  burden 

per  response 

(in  hrs) 


Total  burden 
(in  hrs) 


Baseline  

Post  Training   

One-year  Follow-up  

300 
200 
300 

1 

1 
1 

25 
.25 

.25 

75 
50 

75 

Totals    

200 

i 
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!)HtHd   lune  5.  ^000. 
Nancy  Cheai, 

Acting  Associatf  Dtrvctor  for  Policy, 
Planning,  and  Evaluation.  Centprs  for  Disfasc 
Control  and  Prevention  IC'Di'l 

|FR  Uo(    ()0-14'>84  FiIihI  6-8-00:  H  4.S  ,iin| 
MUJNG  CODE  41S3-1>-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Ctilldran  and 
Famlllas 

Submission  for  0MB  Review; 
Comment  Request 

Title:  Head  Start  Training  and 
Technical  Assistance  Assessment. 

OS4B  No.:  New  Collection. 

Description:  This  data  will  be  used  to 
assess  the  Head  Start  Training  and 
Technical  Assistance  (T/TA)  delivery 
system.  Data  collected  will  provide 
information  on  the  quality  of  services 


that  Head  Start  Quality  Improvement 
Centers  (QIC^s)  provide  to  Head  Start 
grantees.  Respondents  will  include  QIC 
staff,  collaborative  partners  of  QIC 
organizations,  and  Head  Start  grantees. 
Specifically,  site  visit  interviews  will  be 
conducted  with  QIC  Directors  and  QIC 
Area  Specialists,  while  telephone 
inter\'iews  will  be  conducted  with  QIC' 
Directors.  Grantee  Directors,  and  Partner 
A^ncies 

Training  and  technical  assistance  are 
critical  in  supporting  the  continuous 
improvement  efforts  of  Head  Start 
grantee  and  delegate  agencies  serving 
children  birth  to  five  and  their  families. 
The  reports  of  the  Advisory  Committee 
on  Head  Start  Quality  and  Expansion  in 
December  1993  and  the  Advisory 
Committee  on  Services  for  Families 
with  Infants  and  Toddlers  reaffirmed 
the  importance  of  T/TA  to  support 
program  quality  The  Head  Start  Act  of 
1994  (Public  Law  103-2521  also 
emphasized  the  importance  of  T/TA  and 

Annual  Burden  Estimates 


stated  that  T/TA  activities  must  ensure 
that  needs  of  local  Head  Start  agencies 
relating  to  improving  program  quality 
and  expansion  are  addressed  to  the 
maximum  extent  feasible. 

The  assessment  is  designed  to  gather 
information  for  program  management 
and  planning  purposes  about  the  kind 
and  quality  of  services  provided  by  each 
QIC.  Information  collected  will  be  used 
by  the  Bureau  to:  (1)  Identify  the  quality 
of  approaches  undertaken  in  each  phase 
of  the  strategic  planning  cycle;  (2) 
identify  any  patterns  or  changes  over 
time  in  the  delivery  of  T/TA;  and  (3) 
determine  the  feasibility  of  future 
initiatives  and  funding  decisions.  The 
data  collected  will  provide  a  means  for 
the  Head  Start  Bureau  to  carry  out  the 
Federal  role  outlines  in  the  Cooperative 
Agreement  establishing  the  QICs. 

Respondents:  Head  Start  Quality 
Improvement  Centers  (QIC),  Head  Start 
Grantees,  Head  StartPartner  Agencies. 


Instrument 


Numljer  of 
respondents 


Numt)er  of 

responses  per 

respondent 


Average 
burden  hours 
per  response 


Total  burden 
hours 


QIC  Director  Site  Vis«t  Interview  

QIC  Area  Specialists  Site  Visit  Interview 

QIC  Director  Telephone  Interview        

HS  Partner  Agency  Telephone  Interview     

Grantee  Director  Telephone  Interview        „ 

Estimated  Total  Annual  Burden  Hours  

'Actual  figure  is  .1578,  which  creates  total  burden  hours  of  348 


28 

30 

.1 

84 

116 

19 

.16* 

348 

28 

8 

.19 

42 

112 

11 

.09 

112 

256 

18 

.11 

512 

1.098 

Additional  Information:  Copies  of  the 
proposed  collection  may  be  obtained  by 
writing  to  The  Administration  for 
Children  and  Families.  Office  of 
Information  Services,  370  LEnfant 
Promenade,  S.W..  Washington,  DC. 
20447,  Attn:  ACF  Reports  Clearance 
Officer 

OMB  Comment:  OMB  is  required  to 
make  a  decision  concerning  the 
collection  of  information  between  30 
and  60  days  after  publication  of  this 
document  in  the  Federal  Register. 
Therefore,  a  comment  is  best  assured  of 
having  its  full  effect  if  OMB  receives  if 
within  30  days  of  publication.  Written 
comments  and  recommendations  for  the 
proposed  information  (:ollec:ti()n  should 
be  sent  directly  to  the  following;  Office 
of  Management  and  Budget,  Paperwork 
Reduction  Project,  725  17th  Street, 
N.W  ,  Washington,  DC.  20503,  Attn: 
Desk  Officer  for  At:F. 

Dated:  June  5.  2000. 
Bob  Sar^is, 

Rrports  Clforani  f  Offitpr 
(KK  Dim    OO-U.S  n  liled  6-8-00.  H.4.'>  am) 
BILLING  COOe  41M-01-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docitet  No.  FR-4565-N-15] 

Notice  of  Proposed  Information 
Collection:  Comment  Request;  Lease 
and  Sale  of  HUD-Acqulred  Single 
Family  Properties  for  the  Homeless 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing.  HUD. 
ACTION:  Notice. 


SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  Due  Date:  August  8. 
2000. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  C^omments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  Number  and  should  be  sent  to: 
Wayne  Eddins.  Reports  Management 
Officer.  Department  of  Housing  and 


Urban  Development,  451  7th  Street,  SW, 
LEnfant  Plaza  Building,  Room  8202. 
Washington,  DC  20410. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joseph  McCloskey,  Director,  Single 
Family  Asset  Management  Division, 
Department  of  Housing  and  Urban 
Development,  451  7th  Street,  SW, 
Washington,  DC  20410.  telephone  (202) 
708-1672  (this  is  not  a  toll  free  number) 
for  copies  of  the  proposed  forms  and 
other  available  information. 

SUPPLEMENTARY  INFORMATION:  The 

Department  is  submitting  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35,  as  amended). 

This  Notice  is  soliciting  comments 
from  members  of  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  to:  (1)  Evaluate 
whether  the  proposed  collection  is 
necessar\'  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  Evaluate  the 
accuracy  of  the  agency's  estimate  of  the 


burden  of  the  proposed  collection  of 
information;  (3)  Enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected:  and  (4)  Minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond;  including 
the  use  of  appropriate  automated 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

This  Notice  also  lists  the  following 
information; 

Title  of  Proposal:  Lease  and  Sale  of 
HUD-Acquired  Single  Family  Properties 
for  the  Homeless. 

OMB  Control  Number,  if  applicable: 
2502-0412. 

Description  of  the  need  for  the 
information  and  proposed  use:  HUD 
seeks  to  assist  individuals  and  families 
who  are  homeless  by  providing  them 
with  transitional  housing  and 
appropriate  supportive  services  with  the 
goal  of  helping  them  move  to 
independent  living.  This  information 
collection  allows  HUD  to  determine 
whether  an  applicant  qualifies  as  a 
homeless  provider  for  the  purpose  of 
lease  or  purchase  of  a  HUD-acquired 
property.  Without  the  information,  the 
Department  would  be  unable  to 
establish  eligibility.  Eligible  applicants, 
including  State  and  local  governments, 
may  apply  to  HUD  to  become  approved 
as  homeless  providers.  Such  approval 
permits  the  applicant  to  lease  a  HUD- 
owned  single  family  home  with  an 
option  to  purchase,  for  use  in  housing 
the  homeless. 

Agency  Form  Numbers,  if  applicable: 
Not  applicable. 

Estimation  of  the  total  number  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response:  An  estimation  of  the 
total  numbers  of  hours  needed  to 
prepare  the  information  collection  is 
600,  number  of  respondents  is  300, 
frequency  response  is  one-time,  and  the 
hours  of  response  is  2. 

Status  of  the  proposed  information 
collection:  Reinstatement  without 
change  of  a  previously  approved 
collection. 

Autliority:  Section  3.S06  of  the  Paperwork 
Reduction  Act  of  199.5,  4  U.S.C,  Chapter  35, 
as  amended. 

Dated:  May  30.  2000. 
William  C.  Apgar, 

Assistant  Sec  ret  an,'  for  Housing-Federal 
Housing  Commissioner. 
|FR  Doc.  00-14521  Filed  fi-8-00:  8:45  am] 
BILUNG  COOE  4210-27-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docltet  No.  FR-4565-N-16] 

Notice  of  Proposed  Information 
Collection:  Comment  Request;  Single 
Family  Premium  Collection 
Subsystem— Upfront 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing,  HUD. 
ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  Due  Date:  August  8. 
2000. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  Number  and  should  be  sent  to: 
Wayne  Eddins.  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street. 
SW.,  LEnfant  Plaza  Building,  Room 
8202,  Washington,  DC  20410. 
FOR  FURTHER  INFORMATION  CONTACT: 
Natalia  Yee,  Single  Family  Insurance 
Operations  Division,  Department  of 
Housing  and  Urban  Development,  451 
7th  Street,  SW.,  Washington,  DC  20410, 
telephone  (202)  708-1858,  Ext.  3506 
(this  is  not  a  toll  free  number)  for 
information  on  the  Single  Family 
Premium  Collection  Subsystem-Upfront 
(formerly  form  HUD-27o6l,  Transmittal 
of  Upfront  Mortgage  Insurance 
Premium). 

SUPPLEMENTARY  INFORMATION:  The 
Department  is  submitting  the  proposed 
information  collection  to  OMB  for 
review,  as  required  bv  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35,  as  amended). 

This  Notice  is  soliciting  comments 
from  members  of  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  to:  (1)  Evaluate 
whether  the  proposed  collection  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  Evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  Enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  Minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond;  including 
the  use  of  appropriate  automated 


collection  techniques  or  other  forms  of 
information  technology,  e.g..  permitting 
electronic  submission  of  responses. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Single  Family 
Premium  Collection  Subsystem — 
Upfront. 

OMB  Control  Number,  if  applicable: 
2502-0423. 

Description  of  the  need  for  the 
information  and  proposed  use:  The 
Single  Family  Premium  Collection 
Subsystem-Upfront  (SFPCS-U)  replaced 
the  One-Time  Mortgage  Insurance 
Premium  System  which  lenders  used  to 
remit  Upfront  Mortgage  Insurance 
Premiums  using  funds  obtained  from 
the  mortgagor  during  the  closing  of  the 
mortgage  transaction  at  settlement.  The 
form  HUD-27001.  Transmittal  of 
Upfront  Mortgage  Insurance  Premium, 
is  now  obsolete.  However,  the 
information  collection  is  still  in  effect. 
SFPCS-U  strengthens  HLTDs  ability  to 
manage  and  process  single  family 
mortgage  insurance  premium 
collections  and  corrections  for  the 
majority  of  insured  single  family 
mortgages.  It  also  improves  data 
integrity  for  the  Single  Family  Mortgage 
Insurance  Program.  FHA  approved 
lenders  use  versions  of  Mellon's 
Telecash  and  HUD  Mortgage  Premium 
Connection  (HUD-MPC)  software  for  all 
transmissions  with  SFPCS-U.  The 
authority  for  this  collection  of 
information  is  specified  in  24  CFR 
203.283  and  24  CFR  203.284.  The 
collection  of  information  is  also  used  in 
calculating  refunds  due  to  former  FHA 
mortgagors  when  they  apply  for 
homeowner  refunds  of  the  unearned 
portion  of  the  mortgage  insurance 
premium,  24  CFR  203.283.  as 
appropriate.  Without  this  information 
the  premium  collection/monitoring 
process  would  be  severely  impeded,  and 
program  data  would  be  unreliable.  In 
general,  lenders  use  the  new  software  to 
remit  the  upfront  premium  through 
SFPCS-U  to  obtain  mortgage  insurance 
for  the  homeowner. 

Agency  form  numbers,  if  applicable: 
Not  applicable. 

Estimation  of  the  total  numbers  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response:  The  public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  0.5  hours  per 
response,  including  the  time  for 
reviewing  instruction,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collecting 
of  information.  The  burden  of 
completing  the  form  will  be  eliminated. 
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Lenders  will  be  able  to  key  the 
information  online  or  have  their 
computer  transmit  the  information  The 
number  of  respondents  is  :i,37H  and  the 
frequency  of  response  is  on  occasion. 
that  is,  a  mortgage  closing.  Since 
remittances  are  made  through  the 
Automated  (llearinghouse.  the  upfront 
remittance  is  submitted  electronically 
and  there  is  no  paperwork  to  complete 
and  mail  in. 

Status  ofthf^  pnypcist'd  inforwation 
collection:  Reinstatement  without 
change  of  a  previously  approved 
collection. 

Authority:  The  I'aptTworl.  Kiniuc  turn  Ai  t 
of  mqs,  44  I'  S C  .  t:haplKr  i.S,  ds  diiifiulfd 

IJHied   M.iv  Ul,  :;()()() 
VVilham  C.  \p^a^, 

A'iSIStdllt  SflTffun    tlT  I  IdllSlllli    FflllTlll 

Htiiisinn  C'oniiiiissiontT 

IKK  [)()!    (KK  14=SJJ  Kilfd  tf-H-()U.  H  4)  ami 

MLLMQ  COOC  4310-27  M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4557-N-23] 

F«d«ral  Property  Suitable  as  Facllltie* 
To  Assist  the  Homeless 

agency:  Office  of  the  Assistant 
Secretary  for  (Community  Planning  .ind 
Development.  HUD 
ACTtON:  Notice. 

summary:  This  Notice  identifies 
unutilized,  underutilized.  e.xt:ess.  and 
surplus  Federal  propierty  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 
FOR  FURTHER  INFORMATtON  CONTACT: 
Clifford  Taffet.  room  72Hti.  Department 
of  Housing  and  Urban  Development. 
451  Seventh  Street  SW.  Washington.  DC 
20410;  telephone  (202)  70H-12:}4;  TTY 
number  for  thi!  hearing-  and  spein  h- 
impaired  (202)  708-25fi5  (these 
telephone  numbers  arti  not  toll-free),  or 
call  the  toll-free  Title  V  information  line 
at  1 -800-92 7-75H8 
SUPPLEMENTARY  INFORMATION:  in 
accordance  with  24  CP"K  pari  581  and 
section  501  of  the  Stewart  B.  M(:kinn<;y 
Homeless  Assistanc  e  Act  (42  U.S.C. 
11411),  as  amended.  HUD  is  publishing 
this  Notice  to  identify  Federal  buildings 
and  other  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless.  The  properties  were 
reviewed  using  informatiim  provided  to 
HUD  by  Federal  landholding  agencies 
regarding  unutilized  and  underutilized 
buildings  and  real  property  controlled 
by  such  agencies  or  by  CSA  regarding 
its  inventory  of  excess  or  surplus 
Federal  property.  This  Notice  is  also 


published  in  order  to  comply  with  the 
De(  ember  12.  1988  Court  Order  in 
S'dtioniil  l^nxilitinn  for  the  Homflpss  v. 
Vrtfnms  Administmtioii.  No  88-2503- 
()(;(DDC;.). 

Properties  reviewed  are  listed  in  this 
Notice  according  to  the  following 
categories:  Suitable/available,  suitable/ 
unavailable,  suitahle/to  be  excess,  and 
unsuitable.  The  properties  listed  in  the 
three  suitable  categories  have  been 
reviewed  by  the  landholding  agencies, 
and  each  agency  has  transmitted  to 
HUD:  (1)  its  intention  to  make  the 
property  available  for  use  to  assist  the 
homeless.  (2)  its  intention  to  declare  the 
property  excess  to  the  agency's  needs,  or 
(,1)  a  statement  of  the  reasons  that  the 
property  cannot  be  declared  excess  or 
made  available  for  use  as  facilities  to 
assist  th«'  homeless 

Pro()erties  listed  aa  suitable/available 
will  be  available  exclusively  for 
homeless  use  for  a  [leriod  of  BO  days 
from  the  date  of  this  Notice.  Homeless 
assistance  providers  interested  in  any 
such  proptirty  should  send  a  written 
exprtission  of  interest  to  HHS.  addressed 
to  Brian  Rooney.  Division  of  Property 
Management,  Program  Support  Center. 
HHS.  room  5B-41,  5bOO  Fishers  Lane. 
Rockville,  MD  20857;  (301 )  44;}-2265. 
(This  is  not  a  toll-fre<'  number.)  HHS 
will  mail  to  the  interested  provider  an 
application  packet,  which  will  include 
iiistrui  tions  for  completing  the 
application  In  or(ier  to  maximize  the 
opportunity  to  utilize  a  suitable 
property,  providers  should  submit  th(ur 
written  expressions  of  interest  as  soon 
as  possible   For  complf!te  details 
concerning  the  processing  of 
applications,  the  reader  is  encouraged  to 
refer  to  the  interim  rule  govi-rning  this 
program,  24  ('FR  part  581. 

For  propt^rties  listed  as  suitahle/to  be 
excess,  that  property  may,  if 
subsequently  accepted  as  exc;ess  by 
CSA,  he  made  available  for  use  by  the 
homeless  in  accordance  with  applicable 
law.  subject  t(3  screening  for  other 
Federal  use.  At  the  appropriate  time, 
HUD  will  publish  the  proptsrty  in  a 
Notice  showing  it  as  either  suitable/ 
available  or  suitable/unavailable. 

For  properties  listed  as  suitable/ 
unavailable,  the  landholding  agency  has 
decided  that  the  property  cannot  be 
declared  excess  or  made  available  for 
use  to  assist  the  homeless,  and  the 
[)roperty  will  not  be  available. 

Properties  listed  as  unsuitable  will 
not  be  made  available  for  any  other 
(Uirpose  for  20  days  from  the  date  of  this 
Notice.  Homeless  assistance  providers 
interested  in  a  review  by  HUD  of  the 
determination  of  unsuitability  should 
call  the  toll  free  infcjrmation  line  at  1- 
800-927-7588  for  detailed  instructions 


or  write  a  letter  to  Clifford  Taffet  at  the 
address  listed  at  the  beginning  of  this 
Notice.  Included  in  the  request  for 
review  should  be  the  property  address 
(including  zip  code),  the  date  of 
publication  in  the  Federal  Register,  the 
landholding  agency,  and  the  property 
number. 

For  more  information  regarding 
particular  properties  identified  in  this 
Notice  [i.e..  acreage,  floor  plan,  existing 
sanitary  facilities,  exact  street  address), 
providers  should  contact  the 
appropriate  landholding  agencies  at  the 
following  addresses:  ARMY:  Mr.  Jeff 
Holste,  Military  Programs,  U,S.  Army 
Corps  of  Engineers.  Installation  Support 
Center,  Planning  &  Real  Property 
Branch,  Attn:  CEMP-IP,  7701  Telegraph 
Road,  Alexandria,  VA  22315-3862; 
(703)  428-6318;  (These  are  not  toll-free 
numb«>rs). 

Dated   liini'  1.  2000. 
Fred  Karna!>,  Jr., 

I')i'f>nt\  A'.'.if^tiint  Sf( Tftim  l<ir  Sfin ml  Si't'ds 
.■\s\is!(iiu  I'  Pniiini ins. 

Title  V,  Federal  Surplus  Property  Proj^ram; 
Federal  Register  Report  for  6/9/00 

Suitable'.Available  Properties: 

Huililintis  ili\  Sliiti'i 

Hl(l«    7h(l 

Flirt  Kii  h<irdMiii 

Ft    Ku  li.inisori  Cd:  .Xk  9n.iO,")-«>i()0 

Lcuuiholding  .-X^enrv   Armv 

Prop.Ttv  Number  211!0()():i()l.ih 

.SLitii-,   rnuliii^ed 

(iiirniiient    24.H')fi  sq   ft  .  t  uiu.rete.  most 

ret  eiil  use — \eh.  maint..  uff-sitH  use  oiih 
Hld^;   OHIOO 
Flirt  Kii  hardson 

Ft    Kii  hcirdsiin  Co   .Xk  4').')0.'>-fi')U() 
l,.in(ihnldmg  .-Kgeni  \    .Armv 
i'ropert\  Number  21200020157 
.Status   rruitih/inl 
(^onimenl:  4fJHH  sq   ft  .  ( iini  rete.  most  rei.eni 

use — hrf/are  bidg.,  off-site  use  onlv 
HIdgs.  OMIOO.  o<no4-omofi 
Fort  Ku  h.irdson 

Ft    Ku  hardsim  Co.  .^K  <l'<50.S-fi.iOO 
LatidhoKiing  .AgerK  \ ;  .Armv 
Property  Number:  2120002015H 
.Status   I  nuldi/ed 
(>)mmeiit    \,irious  sq   ft.,  i oik  rete.  most 

rei  ent  use — fiazard  lildg..  off-site  use  only 
5  BIdgs. 

Fori  Ki(  (lardson 
0910H,  O'Jl  10-091  12,  09114 
Ft   Ri(  fiardson  Clo:  AK  9950,5-«i5(K) 
Property  Number:  21200020159 
.Status:  I  'luitilized 
Comment:  various  sq   ft.,  concrete,  most 

recent  u.st^ — hazard  bkig.,  off-site  use  only 

BIdgs  09128,  09129 

Fort  Ku  bardson 

Ft   Ku  bardson  Co:  AK  99505-6,500 

Landlioldiiig  .Agent  y:  Army 

Froperty  Nuinber:  :;12000201R0 

Status:  Unutilized 


Federal  Register / Vol.  65,  No.  112 /Friday,  June  9,  2000 /Notices 


36705 


Comment:  various  sq.  ft.,  concrete,  most 
recent  use — hazard  bldg.,  off-site  use  only 

BIdgs.  09151,  09155,  09156 

F'ort  Richardson 

Ft.  Richardson  Co:  AK  99505-6500 

Landholding  Agency:  Army 

Property  Number:  21200020161 

Status:  l.'nutilized 

Comment:  various  sq.  ft.,  t:on(.rete,  most 
recent  use — hazard  bldg.,  off-site  use  only 

Bldg.  09158 

Fort  Richardson 

Ft.  Richardson  Co:  AK  9950.5-6500 

Landholding  Agency:  Army 

Property  Number:  21200020162 

Status:  Unutilized 

Comment:  672  sq.  ft.,  most  recent  use — 

storage  shed,  off-site  use  only 
BIdgs.  09160-09162 
Fort  Richardson 

Ft.  Richardson  Co:  AK  99505-6500 
Landholding  Agency:  .Army 
Property  Number:  21200020163 
Status:  Unutilized 
Comment:  11520  sq.  ft.,  concrete,  most  recent 

use— NCO-ENL  FH.  off-site  use  only 
BIdgs  09164.  09165  Fort  Richardson 
Ft.  Richardson  Co:  .AK  99505-6500 
Landholding  Agency:  Army 
Properly  Number:  21200020164 
.Status:  Unutilized 
Comment:  2304  &  2880  sq.  ft.,  most  recent 

use — storage,  off-site  use  only 

Bldg.  10100 
Fort  Richardson 

Ft.  Richardson  Co:  AK  9950.5-6500 
Landholding  Agency:  .Army 
Property  .Number:  21200020165 
Status:  Unutilized 

(lomment:  4688  sq.  ft.,  concrete,  most  recent 
use-^hazard  bldg..  off-site  use  only 

.Arizona 

34  BIdgs. 

Fort  Huachuca 

62001-62022,  64001-64012 

Sierra  Vista  Co:  Cochi.se  AZ  85635- 

Landholding  .Agency:  Army 

Property  Number:  21200020166 

Status:  Unutilized 

Comment:  658  and  587  sq.  ft.,  presence  of 
asbestos/lead  paint,  most  recent  use — one 
bedroom  family  housing,  off-site  use  only 

California 

BIdgs.  204-207,  517 

Presidio  of  Monterey 

Monterey  Co:  CA  93944-5006 

Landholding  Agency:  Army 

Property  Number:  21200020167 

.Status:  Unutilized 

Comment:  4780  and  10950  sq.  ft.,  presence  of 
asbestos/lead  paint,  most  recent  use — 
classroom/admin/storage,  off-site  use  only 

Colorado 

Bldg.  S-6223 

Fort  Carson 

Ft.  Carson  Co:  El  Paso  CO  8091.3- 

Landholding  Agency:  Army 

Property  Number:  21200020168 

Status:  Unutilized 

Comment:  9574  sq.  ft.,  concrete  block, 
presence  of  asbestos/lead  paint,  most 
recent  use — personnel  bldg.,  off-site  use 
only 


Bldg.  S-6270 

F'ort  Carson 

Ft.  Carson  Co:  El  Paso  CO  80913- 

Landholding  -Agency:  Armv 

Property  Number:  21200020169 

Status:  Unutilized 

Comment:  19,067  sq.  ft.,  concrete  block, 
presence  of  asbestos/lead  paint,  most 
recent  use — warehouse,  off-site  use  only 

Bldg.  S-6276 

Fort  Carson 

Ft.  Carson  Co:  El  Paso  CO  80913- 

Landholding  Agency:  Army 

Property  Number:  21200020170 

Status:  Unutilized 

Comment:  2522  sq.  ft.,  concrete  block, 
presence  of  asbestos/lead  painl.  most 
recent  use — maint.  shop,  off-site  use  onlv 

Georgia 

Bldg.  2214 

Fort  Gordon 

Ft.  Gordon  Co:  Richmond  G.A  3090.5- 

Landholding  .Agency:  .Army 

Property  Number:  21200020171 

Status:  llnutilized 

Comment:  13,508  sq.  ft.,  possible  a.sbestos/ 

lead  paint,  most  recent  use — storage/ 

admin.,  off-site  use  only 
Bldg.  2233 
Fort  Gordon 

Ft.  Gordon  Co:  Richmond  GA  30905- 
Landholding  Agency:  Armv 
Property  Number:  21200020172 
Status:  Unutilized 
Comment:  1720  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — admin.,  off-site  use 

only 

Hawaii 

6  BIdgs. 

Schofield  Barracks 

VVahiawa  Co:  HI  96786- 

Location:  P-3632,  3633,  3644,  3703,  3801. 

3806 
Landholding  Agency:  Army 
Property  .Number:  21200020173 
Status:  Unutilized 
Comment:  4  units/each  bldg.,  family  housing, 

termite  damaged,  off-site  use  only 

10  BIdgs. 

Schofield  Barracks 

Wahiawa  Co:  HI  96786- 

Location:  P-3444,  4312,  4322,  4336.  4341. 

4412,  4416,  4710,  5016,  4915 
Landholding  Agency:  Army 
Property  Number:  21200020174 
Status:  Unutilized 
Comment;  5  units/each  bldg.,  family  housing, 

termite  damaged,  off-site  use  only 

BIdgs.  P4454,4552 

Schofield  Barracks 

VVahiawa  Co:  HI  96786- 

Landholding  Agency:  Army 

Property  Number:  21200020175 

Status:  Unutilized 

Comment:  8  units/each  bldg.,  family  housing. 

termite-damaged,  roof  leaks,  off-site  use 

only 

Bldg.  P4460 
St:hofield  Barracks 
VVahiawa  Co:  HI  96786- 
Landholding  Agency:  Army 
Property  Number:  21200020176 
Status:  Unutilized 


Comment:  4  units,  family  housing,  termite 
damaged,  off-site  use  only 

Illinois 

Bldg.  137A 

Sheridan  Armv  Rsv  Complex 
Sheridan  Co:  1160037- 
Landholding  Agency:  .Arm\ 
Properly  .Number:  21200020177 
Status:  Unutilized 

Comment:  120  .sq.  ft.,  storage  bldg..  off-site 
use  only 

BIdgs.  255-261 
Sheridan  .Army  Rsv  Complex 
Sheridan  Co:  IL  60037 
Landholding  Agency:  Army 
Property  Number:  21200020178 
Status:  Unutilized 

Comment;  960  sq.  ft.,  steel  storage  bldgs..  off- 
site  use  only 

Kansas 

Bldg.  T-901 

F'ort  Riley 

Ft.  Riley  Co:  Gearv  KS  66442- 

Landholding  Agency:  .Army 

Property  Number:  21200020179 

Status:  I'nutilized 

Comment:  52  sq.  ft.,  poor,  most  recent  use — 

storage,  off-site  use  onlv 
Bldg.  P-3010 
Fort  Rilev 

Ft.  Riley  Co:  Gean,-  KS  66442- 
Landholding  .Agency:  .Army 
Property  .Number:  21200020180 
Status:  Unutilized 
Comment:  144  sq.  ft.,  poor,  most  recent  use — 

storage,  off-site  use  only 

Bldgs.  S-7705.  .S-7706 

Fort  Rilev 

Ft.  Riley  Co:  Gearv  KS  66442- 

Landholding  .Agency:  .Army 

Property  Number:  21200020181 

Status:  L'nutilized 

Comment:  648  sq.  ft.,  poor,  presence  of 

asbestos,  most  recent  use — storage,  off-site 

use  only 
Bldgs,  P-7708.  P-7709 
Fort  Rilev 

Ft.  Riley  Co:  Geary  KS  66442- 
Landholding  .Agency:  .Army 
Property  Number:  21200020182 
Status:  Unutilized 
Comment:  206  and  1435  sq.  ft  .  poor,  most 

recent  use — storage,  off-site  use  only 
Bldg.  P-9007 
Fort  Rilev 

Ft.  Riley  Co:  Geary  KS  66442- 
Landholding  .Agency :  .Army 
Property  Number:  21200020183 
Status:  Unutilized 

Comment:  540  sq.  ft.,  poor,  off-site  use  nnlv 
Bldg.  T-901 7 
Fort  Rilev 

Ft.  Riley  Co:  Geary  KS  66442- 
Landholding  Ageni;v:  .Army 
Property  Number:  21200020184 
Status:  Unutilized 
Comment:  128  sq.  ft,,  poor,  off-site  use  only 

Bldg.  T-9088 

Fort  Rilev 

Ft.  Riley  Co:  Ck^an,'  KS  66442- 

Landholding  .Agenc:\ :  .Army 

Property  Number:  21200020185 

Status:  Unutilized 
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Ldiidhiiiding  Agciii  v   .-Xriiiv 
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Nt.'w  Wirk 

BIdgs.  ■rO()021.   I  00022     1110024 

Flirt  Uruni 

Ft   Drvim  Cu   jcftiTsdii  NV  i:u.()2- 
Laiulliuldiiig  ;\gcni  V   Aniiv 
Propertv  Numt)(!r  2  12(H)02()l't4 
Status:  I  'iiutilizcd 


(iimiiirnt    4-20  si|    tt     nfi'ils  ri'li.ib.  iiiDst 
riM  t'til  use — ,11  I's  Idi  iliU  ,  iill-sile  u.sf  oid\ 

BIiIk    100214 

Flirt  Drum 

Ft    Dniiu  Co    Ictb-rsun  \V  1  t()02- 

l.diidhiildmg  .AgiMii  \    .-\rmv 

PriifittrtN  Numtit-r   2  1  200020 1'i'i 

Status   riiuldi/fd 

(iommcnl    ,(()<>,)  s<j    It  ,  needs  retiati,  must 

rei  eiil  use — si  v  uullet,  ult-sile  use  imlv 
BIdg  T-<)()()2 
Fort  [Oruiii 

Ft    DruiiiCd   leffersiin  NV  1  1(>02- 
Fandfiiildiii^;  .Xj^eni  \    .Xrmv 
Propertv  \uml)er   2  1  200020  l'^t> 
Status   I'luitili/ed 
Comtlient    :il212  si|    ft  .  needs  reha!)   most 

rei  eut  use— veh.  storage,  off-site  use  onlv 

Ohio 

Quarters  104 

Defense  Sup|)U  (  enter 

Columliiis  Co   Franklin  OH  4  t21h-'S()00 

l,andtioldinn  .-Xj^enc  v   Artnv 

Propertv  Niimtier   2120()02ori- 

Status   [  nntili/ed 

(.omiiieiit    l'tl7s<j    ft  .  poor  1  onditioii 

preseni  e  ut  le<i(i  (laint,  most  re(  eiit  use — 
tamilv  tiiiusmi.;,  utt  sit-'  use  onlv 

quarters  loti 

Defense  .Sup(ilv  ( .enter 

{;olunit)us  Co   Franklin  OH  4t21h-S(H)0 

I^andholditi)^  .-Xgeni  v   Arnu 

Propert\  Niimlier  2  1  2()00201'm 

Status    t  iiutdized 

(  omment    itoO  s(j    ft  .  poor  i  onditmii 

pr«'sen(  e  of  lead  pamt,  most  rei  ent  use — 
laimK   tluMsmi;    uft  site  use  iinl\ 

(Jll.irtels   10') 

Defense  .SlipjiK  (  .enter 

(  iihimtius  Cu   Frdtikhn  OH  4  !21f)-^(l00 

l.andliuldiiig  .-Xgeni  \    .\nu\ 

Pro|iertv  Numtier    2  12000201')') 

,St,itus   I  nutih/ed 

(uninieiit    lh42si|    ft  ,  pour  i  (  mdition, 
(ireseni  e  ut  lead  paint,  most  rei  ent  use — 
f.imiU   bousing,  off-site  ,ise  uiil\ 

Quarters  142 

Defense  Supph  Center 

Ciilumbus  Co:  Franklm  OH  4  12Ul-')()l)0 

l.dndholdmg  .•\gen(  v:  .•\rrn\ 

Pro|iert\  Number   2121)0020200 

Status    I   nutili/ed 

(.iimment    1200  s(|    tt     pour  i  unditiun. 
preseni  e  of  lead  priint.  most  rei  ent  use — 
fimilv  liuusing,  ofl-site  use  onlv 

Qii.irters  1  i  t.-\,  1  I  th 

i  leteilse  SujipK  (  >nter 

Columlius  Co:  Franklin  OH  4.12  If.-.iOOO 

l.andliolding  .Ageiu  v    Armv 

Propertv  Numtier   21200020201 

Status   1  nutili/ed 

( Jmiment:  47.S2  s(].  ft.,  poor  londition. 
preseni  e  of  lt!dd  p.unl.  most  rei  ent  use — 
f.imiU  bousing,  off-site  use  onlv 

Texas 

Bldg  P-2,l7'iA 
Fort  Sam  Houston 

,San  Antonio  Co   Bexar  TX  7H234-.S()00 
Landholding  .Xgeni  \ :  ,-\rm\ 
Propertv  Numtier:  212()()()20202 
Status:  I  Unutilized 

CoiTinienl:  10(1  sq,  ft  .  preseni  e  of  leact  paint, 
most  recent  u.se — storage,  off-site  use  only 
BIdg.  T-S004 


liirl  Sam  Houston 

San  Antonio  Co   Bexar  IX  7H2.14-.'jOO(l 

Landholding  .■Xgeni  v:  .Xrmv 

Propertv  .Numtier    2120002020:1 

Status:  I  'nutdi/eii 

Comment.  4489  sc)   ft.,  preseni  e  of  .istn'stos' 
lead  paint,  mosi  rei  ent  use — storage,  off- 
site  use  onl\ 

Bldg    I-'iOO.T 

Fort  Sam  Houston 

San  Antonio  Co  Bexar  TX  782:i4-.=iOOO 

Landhokiing  .-Xgeni  \  :  .Armv 

Propertv  Numtier   2120()0202()4 

Status:  I 'nutili/ed 

Comment:  4.120  sq   ft  .  preseni  e  of  asbestos/ 
lead  paint,  most  reient  use — storage,  off- 
site  use  onlv 

BIdgs   T-=^l()l.  T-5102 

Fort  Sam  Houston 

San  .Antonio  Co   Bexar  TX  78234-5000 

Landholding  .Agent  v:  .Armv 

Propertv  Number:  21200020205 

Status   I  'nutilized 

Comment    1H,7M2  sq,  ft  .  preseni  e  of 
astiestos  lead  paint,  most  rei  ent  use — 
storage,  ofl-site  use  only 

Bldg   9204  1 

Fort  Hood 

Ft   Hood  C;o   Bell  1 X  7fi544- 

l.andtiolding  .Ageni  v:  Armv 

Propertv  Numtier  21200020206 

Status   I'nutilized 

("omrnent    450  sq    ft  .  most  rei  ent  use — 

storagt!,  nff-site  use  only 
Bldg  f)2044 
Fort  Hoo(i 

Ft    Hood  Co    Bell  TX  78544- 
l.andholdmg  .Ageni  \    .Armv 
Propertv  Numtier:  21200020207 
Status:  Cnutilized 
Comment:  1<120  sq   ft  ,  most  rei  ent  use — 

admin  .  off-site  use  only 
Bldg   42045 
Fort  Hood 

Ft    Hood  C;o:  Bell  TX  76544- 
I.andholding  .Agerii  v:  Armv 
Propertv  Number:  21200020208 
Status:  1  nutili/ed 
(!omment   2108  sq   ft  .  most  rei  ent  use — 

mamt  ,  off-site  use  onlv 

Virginia 

Bldg  TTOIH 

Fort  A,P,  Hill 

Bowling  (;reen  Co:  Caroline  V.A  22427- 

Landholding  .Agency:  Armv 

Property  Number:  21200020209 

Status:  I'nutilized 

Oimment:  1440  sq   ft,,  needs  rehab,  most 

recent  use — admin  .  off-site  use  onlv 
Bldg.  TT0117 
Fort  A,P-  Hill 

Bowling  C.reen  Co:  Caroline  V.A  22427- 
L.andholding  .Agency:  .Armv 
Property  Number:  21200020210 
Status:  Unutilized 
Comment:  1920  sq,  ft.,  needs  rehab,  most 

rei  ent  use — transient  WOQ.  off-site  use 

only 

Bldg.  rroiis 

Fort  A.P.  Hill 

Bowling  CJreen  Co:  Caroline  VA  22427- 
Landholding  Agency:  Army 
Property  Number:  21200020211 
.Status:  Cnutilized 
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Comment:  2400  sq.  ft.,  needs  rehab,  most 
recent  use — transient  UOQ,  off-site  use 

only 

Bldg.  rroi^o 

Fort  A.P.  Hill 

Bowling  Green  Co:  Caroline  V.A  22427- 

l^andholding  Agencv:  Armv 

Property  Number:  212000202].) 

Status:  Unutilized 

C^omment:  861  sq.  ft.,  needs  rehab,  presence 

of  asbestos,  most  recent  use — tran.sienl 

l'(3Q,  off-site  use  only 

Bldgs.  TT0131 

Fort  A.P.  Hill 

Bowling  Green  Co;  Caroline  V.A  22427- 

Landholding  Agency:  Army 

Property  Number:  21200020214 

•Status:  Unutilized 

('omment:  861  sq.  ft.,  needs  rehab,  presence 

of  asbestos,  most  recent  use — transient 

UOQ,  off-site  use  only 
Bldg.  TT0132 
Fort  A.  P.  Hill 

Bowling  Green  Co:  Caroline  V.A  22427- 
Landholding  .Agency:  .Arrnv 
Property  Number:  21200020215 
Status:  L'nutilized 
Comment:  800  sq.  ft.,  needs  rehab,  presence 

of  asbestos,  most  recent  use — transient 

L'OQ,  off-site  use  only 

Bldg  rroi.i;} 

Fort  A.  P.  Hill 

Bowling  Green  Co:  Caroline  VA  22427- 

Landholding  .Agency:  Armv 

Proj-erty  Number:  21200020216 

Status:  Unutilized 

(Comment:  800  sq.  ft.,  needs  rehab,  presence 
of  asbestos,  most  recent  u  ;e — transient 
UOQ,  off-site  use  only 

Bldg.  TT0139 

Fort  A.  P.  Hill 

Bow  ling  Green  Co:  Caroline  V.A  22427- 

Landholding  Agency:  .Army 

Property  Number:  21200020217 

Status:  Unutilized 

Comment:  800  sq.  ft.,  needs  rehab,  presence 
of  asbestos,  most  recent  use — storage,  off- 
site  use  only 

Bldg.  rroi58 

Fort  A.  P.  Hill 

Bowling  Green  Co;  Caroline  VA  22427- 

Landholding  Agency;  Armv 

Property  Number;  21200020218 

Status:  Unutilized 

Comment;  361  sq.  ft.,  needs  rehab,  presence 
of  asbestos,  most  recent  use — storage,  off- 
site  use  only 

Bldg.  TT0163 

Fort  A.  P.  Hill 

Bowling  Green  Co:  Caroline  VA  22427- 

Landholding  Agency:  Army 

Property  Number;  21200020219 

Status;  Unutilized 

Comment:  1920  sq.  ft.,  needs  rehab,  presence 
of  asbestos,  most  recent  use — admin.,  off- 
site  use  only 

Bldg.  TT0206 

Fort  A.  P.  Hill 

Bowling  Green  Co;  Caroline  VA  22427- 

Landholding  Agency;  Army 

Property  Number:  21200020220 

Status;  Unutilized 

Comment;  792  sq.  ft.,  needs  rehab,  presence 
of  asbestos,  most  recent  use — garage,  off- 
site  use  only 


Bldg.  T00167 

Fort  A.P.  Hill 

Bowling  Green  Co;  Caroline  V.A  22427- 

Landholding  Agencv:  Armv 

Property  .Number:  21200020221 

Status:  Unutilized 

Comment:  96  sq.  ft.,  needs  rehab,  presence  of 

asbestos,  most  recent  use — storage,  off-site 

use  only 
Bldg.  P01530 
Fort  A.P.  Hill 

Bowling  Green  Co:  Caroline  VA  22427- 
Landholding  Agencv;  Armv 
Property  Number;  21200020222 
Status:  Unutilized 
Comment;  112  sq.  ft.,  needs  rehab,  presence 

of  asbestos,  most  recent  use — storage,  off- 
site  use  onlv 
Bldg.  218 
Fort  Eustis 

Ft.  Eustis  Co:  V.A  23604- 
Landholding  Agencv:  .Armv 
Property  Number:  21200020223 
Status:  Unutilized 
Comment:  7680  sq.  ft.,  most  recent  use — 

storage,  off-site  use  only 
Bldg.  1512 
Fort  Eustis 

Ft.  Eustis  Co:  V.A  23604- 
Landholding  Agency;  Armv 
Property  Number;  21200020224 
Status:  Unutilized 
Comment:  2971  sq.  ft.,  presence  of  asbestos. 

most  recent  use — dining  facility,  off-site 

use  only 
Bldg.  1914 
Fort  Eustis 

Ft.  Eustis  Co:  VA  23604- 
Landholding  .Agency;  .Army 
Property  Number;  21200020225 
Status;  Unutilized 
Comment;  2360  sq.  ft.,  presence  of  asbestos. 

most  recent  use — admin.,  off-site  use  only 

Suitable/Available  Properties: 

Land  Iby  State! 

Missouri 

Land 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  PuJaski  MO  65473- 

8994 
Location:  East  "2  of  Section  14,  Township  35 
Landholding  Agency;  Army 
Property  Number:  21200020190 
Status;  Underutilized 
Comment:  Approx.  70  acres,  rolling  hills  w/ 

50%  of  area  covered  w/trees,  env. 

documents  in  progress 

[FR  Doc.  00-14223  Filed  6-8-00;  8:45  am] 

BILLING  CODE  4210-29-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4S74-N-02] 

Fiscal  Year  2000  Notice  of  Funding 
Availability  for  the  Indian  Housing 
Drug  Elimination  Program; 
Amendment  Concerning  Minimum 
Grant  Amounts 

agency:  Office  of  the  Assistant 
Secretarv  for  Public  and  Indian 
Housing,  HUD, 

ACTION:  Notice  of  Funding  Availability 
(NOFA):  Amendment. 

summary:  On  Mav  1 1 ,  2000,  HUD 
published  its  FY  2000  NOFA  for  Indian 
Housing  Drug  Elimination  Program 
("IHDEP").  This  document  amends  the 
NOFA  to  provide  a  minimum  grant 
award  which  would  ensure  that  all 
eligible  tribes  or  tribally  designated 
housing  entities  who  submit  successful 
applications  receive  a  minimum 
funding  amount  to  initiate  substance 
abuse  prevent/intervention  programs  in 
their  community.  Minimum  grant 
awards  were  included  in  the  drug 
elimination  program  NOFAs  in  previous 
years  when  HUD  issued  NOFAs  that 
addressed  both  public  and  Indian 
housing,  and  a  minimum  grant  award 
amount  was  intended  to  be  included  in 
the  FY  2000  IHDEP  NOFA.  This 
document  corrects  that  omission. 
DATES:  The  application  due  date  of  July 

10.  2000.  is  not  changed  by  this 
document. 

FOR  FURTHER  INFORMATION  CONTACT: 

Please  call  the  local  AONAPs  with 
jurisdiction  over  your  Tribe/tribally 
designated  housing  entity  (TDHE)  or 
HUD's  Public  and  Indian  Housing 
Resource  Center  at  1-800-955-2232  or 
Tracy  C.  Outlaw.  National  Office  of 
Native  American  Programs  (ONAP). 
Department  of  Housing  and  Urban 
Development,  1999  Broadway.  Suite 
3390.  Denver,  CO  80202,  telephone 
(303)  675-1600  (these  are  not  toll-free 
numbers).  Hearing  or  speech-impaired 
individuals  may  access  this  number  via 
TTY  by  calling  the  toll-free  Federal 
Information  Relay  Service  at  1-800- 
877-8339.  Also,  jjlease  see  ONAP's 
website  at  http:// 

www.codetalk.fed.us.html  where  you 
will  be  able  to  download  a  copv  of  the 
IHDEP  NOFA,  published  on  May  11, 
2000,  as  well  as  this  notice,  and 
application  kit  from  the  Internet. 
SUPPLEMENTARY  INFORMATION:  On  May 

11,  2000,  HUD  published  its  FY  2000' 
IHDEP  NOFA  (65  FR  30502).  The 
purpose  of  IHDEP  is  to  provide  grants  to 
eliminate  drugs  and  drug-related  crime 
in  American  Indian  and  Alaskan  Native 
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communities.  The  May  11,  2000  NOFA 
announced  the  availability  of 
approximately  $22  million  ($1 1  million 
of  FY  1999  funding  and  $11  million  of 
FY  2000  funding)  for  the  program. 

It  was  HUD's  intention  that  the  May 
n,  2000  IHDEP  NOFA  include  a 
minimum  grant  award  of  $25,000  which 
would  ensure  that  all  eligible  tribes  or 
tribally  designated  housing  entities  who 
submit  successful  applications  receive  a 
minimum  funding  amount  to  initiate 
substance  abuse  prevention/ 
intervention  programs  in  their 
community.  Minimum  grant  awards 
were  included  in  the  drug  elimination 
program  NOFAs  in  previous  years  when 
HUD  issued  NOFAs  that  addressed  both 
public  and  Indian  housing,  and  a 
minimum  grant  award  amount  was 
intended  to  be  included  in  the  FY  2000 
IHDEP  NOFA.  This  document  corrects 
that  omission. 

Therefore,  in  the  FY  2000  Notice  of 
Funding  Availability  for  the  Indian 
Housing  Drug  Elimination  Program, 
notice  document  00-11882.  beginning  at 
65  FR  30502.  in  the  issue  of  Thursday. 
May  11.  2000,  the  following  amendment 
is  made: 

On  page  30507,  in  the  second  column, 
continuing  into  the  third  column,  the 
introductory  paragraph  of  Section  IV. (A) 
(the  title  of  Section  IV  is  Program 
Requirements)  and  paragraph  (A)(1)(a) 
are  amended  to  read  as  follows: 

(A)  Grant  Award  Amounts  HUD  is 
distributing  grant  funds  for  IHDEP 
under  this  NOFA  on  a  national 
competition  basis.  The  maximum  grant 
award  amounts  are  computed  for  IHDEP 
on  a  sliding  scale,  using  an  overall 
maximum  cap.  depending  upon  the 
number  of  Tribe/TDHE  units  eligible  for 
funding.  This  figure  (number  of  eligible 
units  for  funding)  will  determine  the 
grant  amount  that  the  Tribe/TDHE  is 
eligible  to  receive  if  they  meet  the 
IHDEP  criteria  and  score  a  minimum  of 
70  out  of  105  points.  No  selected 
applicant,  however,  will  receive  a  grant 
award  of  less  than  $25,000. 

( 1 )  Amount  per  unit  (a)  for  tribes/ 
TDHEs  with  1-1.250  units.  The 
minimum  grant  award  amount  is 
$25,000.  The  maximum  grant  award  cap 
is  $600  multiplied  by  the  number  of 
eligible  units. 
***** 

DHteii   lune  6.  2000. 
Milan  Ozdinec, 

Acting  General  Deputy  Assistant  Serretarv 
fnr  Putilic  and  Indinn  Hansini!, 
IFR  I)<i(    00-  14ti()4  V\\vA  h-8-00:  B  45  ami 
WLLINQ  CODE  4210-33-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-445e-N-09] 

Privacy  Act  of  1974;  Notice  of  a 
Computer  Matching  Program 

AGENCY:  Office  of  the  Chief  Information 
Officer,  (HUD). 

ACTION:  Notice  of  a  computer  matching 
program  between  the  Department  of 
Housing  and  Urban  Development  (HUD) 
and  the  Department  of  Veterans  Affairs 
(VA).  

SUMMARY:  In  accordance  with  the 
Privacy  Act  of  1974  (5  U.S.C.  552a).  as 
amended  by  the  Computer  Matching 
and  Privacy  Protection  Act  of  1988,  as 
amended.  (Pub.  L.  100-503).  and  the 
Office  of  Management  and  Budget 
(OMB)  Guidelines  on  the  Conduct  of 
Matching  Programs  (54  FR  25818  (June 
19.  1989)).  and  OMB  Bulletin  89-22, 
"Instructions  on  Reporting  Computer 
Matching  Programs  to  the  Office  of 
Management  and  Budget  (OMB). 
Congress  smd  the  Public."  the 
Department  of  Housing  and  Urban 
Development  (HUD)  is  issuing  a  public 
notice  of  its  intent  to  conduct  a 
recurring  computer  matching  program 
with  the  Department  of  Veterans  Affairs 
(VA)  to  utilize  a  computer  information 
system  of  HUD.  the  Credit  Alert 
Interactive  Voice  Response  System 
(CAIVRS).  with  VA's  debtor  files.  This 
match  will  allow  prescreening  of 
applicants  for  loans  or  loans  guaranteed 
by  the  Federal  Government  to  ascertain 
if  the  applicant  is  delinquent  in  paying 
a  debt  owed  to  or  insured  by  the  Federal 
Government  for  HUD  or  VA  direct  or 
guaranteed  loans.  Before  granting  a  loan, 
the  lending  agency  and/or  the 
authorized  lending  institution  will  be 
able  to  interrogate  the  CAIVRS  debtor 
file  and  verify  that  the  loan  applicant  is 
not  in  default  on  a  Federal  judgment  or 
delinquent  on  direct  or  guaranteed  loans 
of  participating  Federal  programs.  The 
CAIVRS  data  base  contains  delinquent 
debt  information  from  the  Departments 
of  Agriculture.  Education,  Veteran 
Affairs,  the  Small  Business 
Administration  and  judgment  lien  data 
from  the  Department  of  Justice 

Authorized  users  do  a  prescreening  of 
CAIVRS  to  determine  a  loan  applicant's 
credit  status  with  the  Federal 
Government.  As  a  result  of  the 
information  produced  by  this  match,  the 
authorized  users  may  not  deny, 
terminate,  or  make  a  final  decision  of 
any  loan  assistance  to  an  applicant  or 
take  other  adverse  action  against  such 
applicant,  until  an  officer  or  employee 
of  such  agency  has  independently 
verified  such  information. 


DATES:  Effective  Date:  Computer 
matching  is  expected  to  begin  30  days 
after  publication  of  this  notice  unless 
comments  are  received  which  will 
result  in  a  contrary  determination,  or  40 
days  from  the  date  a  computer  matching 
agreement  is  signed,  whichever  is  later. 

Comments  Due  Date:  July  10.  2000. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  notice  to  the  Rules  Docket  Clerk. 
Office  of  General  Counsel.  Room  10276, 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street.  SW.. 
Washington.  DC  20410. 

Communications  should  refer  to  the 
above  docket  number  and  title.  A  copy 
of  each  communication  submitted  will 
be  available  for  public  inspection  and 
copying  between  7:30  a.m.  and  5:30 
p.m.  weekdays  at  the  above  address. 
FOR  FURTHER  INFORMATION  FROM 
RECIPIENT  AGENCY  CONTACT:  Jeanette 
Smith.  Departmental  Privacy  Act 
Officer.  Department  of  Housing  and 
Urban  Development.  451  7th  St..  SW. 
Room  P8001.  Washington.  DC  20410. 
telephone  number  (202)  708-2374.  [This 
is  not  a  toll-free  number.)  A 
telecommunication  device  for  hearing 
and  speech-impaired  individuals  (TTY) 
is  available  at  l-80O-«77-8339  (Federal 
Information  Relay  Service). 
FOR  FURTHER  INFORMATION  FROM  SOURCE 
AGENCY  CONTACT:  Mark  Gottsacker.  Debt 
Management  Center.  Department  of 
Veterans  Affairs.  Bishop  Henry  Whipple 
Federal  Building.  One  Federal  Drive. 
Room  156.  Fort  Snelling.  Mimiesota 
55111-4050,  telephone  number  (612) 
725-1843.  [This  is  not  a  toll-free 
number.) 

Reporting:  In  accordance  with  Public 
Law  100-503,  the  Computer  Matching 
and  Privacy  Protection  Act  of  1988.  as 
amended,  and  Office  of  Management 
and  Budget  Bulletin  89-22. 
"Instructions  on  Reporting  Computer 
Matching  Programs  to  the  Office  of 
Management  and  Budget  (OMB). 
Congress  and  the  Public;"  copies  of  this 
Notice  and  report  are  being  provided  to 
the  Committee  on  Government  Reform 
of  the  House  of  Representatives,  the 
Committee  on  Governmental  Affairs  of 
the  Senate,  and  the  Office  of 
Management  and  Budget. 

Authority:  The  matcning  program  will 
be  conducted  pursuant  to  Public  Law 
100-503.  "The  Computer  Matching  and 
Privacy  Protection  Act  of  1988."  as 
amended,  and  Office  of  Management 
and  Budget  (OMB)  Circulars  A-129 
(Managing  Federal  Credit  Programs)  and 
A-70  (Policies  and  Guidelines  for 
Federal  Credit  Programs).  One  of  the 
purposes  of  all  Executive  departments 
and  agencies — including  HUD — is  to 


implement  efficient  management 
practices  for  Federal  credit  programs. 
OMB  Circulars  A-129  and  A-70  were 
issued  under  the  authority  of  the  Budget 
and  Accounting  Act  of  1921.  as 
amended:  the  Budget  and  Accounting 
Act  of  1950.  as  amended;  the  Debt 
Collection  Act  of  1982.  as  amended; 
and.  the  Deficit  Reduction  Act  of  1984. 
as  amended. 

Objectives  to  be  Met  by  the  Matching 
Program:  The  matching  program  will 
allow  VA  access  to  a  system  which 
permits  prescreening  of  applicants  for 
loans  or  loans  guaranteed  by  the  Federal 
Goverimient  to  ascertain  if  the  applicant 
is  delinquent  in  paying  a  debt  owed  to 
or  insured  by  the  Government.  In 
addition,  HUD  will  be  provided  access 
to  VA's  debtor  data  for  prescreening 
purposes. 

Records  to  be  Matched:  HUD  will 
utilize  its  system  of  records  entitled 
HUD/DEPT-2.  Accounting  Records.  The 
debtor  files  for  HUD  programs  involved 
are  included  in  this  system  of  records. 
HUD's  debtor  files  contain  information 
on  borrowers  and  co-borrowers  who  are 
currently  in  default  (at  least  90  days 
delinquent  on  their  loans);  or  who  have 
any  outstanding  claims  paid  during  the 
last  three  years  on  Title  II  insured  or 
guaranteed  home  mortgage  loans:  or 
individuals  who  have  defaulted  on 
Section  312  rehabilitation  loans;  or 
individuals  who  have  had  a  claim  paid 
in  the  last  three  years  on  a  Title  I  loan. 
For  the  CAIVRS  match.  HUD/DEPT-2. 
System  of  Records,  receives  its  program 
inputs  from  HUD/DEPT-28.  Property 
Improvement  and  Manufactured 
(Mobile)  Home  Loans— Default;  HUD/ 
DEPT-32.  Delinquent/Default/Assigned 
Temporary  Mortgage  Assistance 
Payments  (TMAP)  Program;  and  HUD/ 
CPD-1.  Rehabilitation  Loans- 
Delinquent/Default. 

The  VA  will  provide  HUD  with  debtor 
files  contained  in  its  system  of  records 
entitled  SS-VA26.  Loan  Guaranty 
Systems  of  Records.  Central  Accounts 
Receivable  On  Line  System  is  a 
subsidiary  of  SS-VA26.  HUD  is 
maintaining  VA's  records  only  as  a 
ministerial  action  on  behalf  of  VA.  not 
as  a  part  of  HUD's  HUD/DEPT-2  system 
of  records.  VA's  data  contain 
information  on  individuals  who  have 
defaulted  on  their  guaranteed  loans.  The 
VA  will  retain  ownership  and 
responsibility  for  their  systems  of 
records  that  they  place  with  HUD.  HUD 
serves  only  as  a  record  location  and 
routine  use  recipient  for  VA's  data. 

Notice  Procedures:  HUD  and  the  VA 
will  notify  individuals  at  the  time  of 
application  (ensuring  that  routine  use 
appears  on  the  application  form)  for 
guaranteed  or  direct  loans  that  their 


records  will  be  matched  to  determine 
whether  they  are  delinquent  or  in 
default  on  a  Federal  debt.  HUD  and  the 
VA  will  also  publish  notices  concerning 
routine  use  disclosures  in  the  Federal 
Register  to  inform  individuals  that  a 
comp.iter  match  may  be  performed  to 
determine  a  loan  applicant's  credit 
status  with  the  Federal  Govermnent. 

Categories  of  Records/Individuals 
Involved:  The  debtor  records  include 
these  data  elements  from  HUD's  systems 
of  records.  HUD/Dept-2:  SSN.  claim 
number,  program  code,  and  indication 
of  indebtedness.  Categories  of  records 
include:  records  of  claims  and  defaults, 
repayment  agreements,  credit  reports, 
financial  statements,  and  records  of 
foreclosures. 

Categories  of  individuals  include 
former  mortgagors  and  purchasers  of 
HUD-owned  properties,  manufactured 
(mobile)  home  and  home  improvement 
loan  debtors  who  are  delinquent  or  in 
default  on  their  loans,  and  rehabilitation 
loan  debtors  who  are  delinquent  or  in 
default  on  their  loans. 

Period  of  the  Match:  Matching  will 
begin  at  least  40  days  from  the  date 
copies  of  the  signed  (by  both  Data 
Integrity  Boards)  computer  matching 
agreements  are  sent  to  both  Houses  of 
Congress  or  at  least  30  days  from  the 
date  this  Notice  is  published  in  the 
Federal  Register,  whichever  is  later, 
providing  no  comments  are  received 
which  would  result  in  a  contrar\' 
determination.  The  matching  program 
will  be  in  effect  and  continue  for  18 
months  with  an  option  to  renew  for  12 
additional  months  unless  one  of  the 
parties  to  the  agreement  advises  the 
other  in  writing  to  terminate  or  modif\' 
the  agreement. 

Dated:  May  30.  2000. 
Gloria  R.  Parker, 

Chief  Information  Officer. 

(FR  Dor:.  00-14576  Filed  6-8-00;  8:45  am] 

BILLING  CODE  421(M)1-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Receipt  of  an  Application  for  an 
Incidental  Take  Permit  and  Availability 
of  the  Draft  Multiple  Species  Habitat 
Conservation  Plan/Draft  Environment 
impact  Statement  for  Clarlc  County,  NV 

AGENCY:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Notice  of  availability. 

SUMMARY:  Clark  County,  Nevada:  the 
Cities  of  Las  Vegas.  North  Las  Vegas. 
Henderson.  Boulder  City,  and  Mesquite: 
and  the  Nevada  Department  of 


Transportation  (Applicants)  have 
applied  to  the  Fish  and  Wildlife  Service 
(Service)  for  an  incidental  take  permit 
pursuant  to  section  10(a)(1)(B)  of  the 
Endangered  Species  Act  of  1973.  as 
amended  (Act).  The  proposed  30-year 
permit  would  authorize  the  incidental 
take  of  2  federally  threatened  and 
endangered  species,  and  77  non-listed 
species  of  concern  in  the  event  that 
these  species  become  listed  under  the 
Act  during  the  term  of  the  permit,  in 
connection  with  economic  growth  and 
development  of  up  to  145.000  acres  of 
non-Federal  lands  in  Clark  County. 

The  Service  has  assisted  in  the 
preparation  of  the  Draff  Clark  County 
Multiple  Species  Habitat  Conservation 
Plan  {Multispecies  Plan)  and 
Implementation  Agreement,  and  has 
directed  the  preparation  of  a  Draft 
Environmental  Impact  Statement 
addressing  the  potential  effects  on  the 
human  environment  that  may  result 
from  the  granting  of  an  incidental  take 
permit  and  other  Federal  actions 
associated  with  implementation  of  the 
Multispecies  Plan. 

The  Draft  Multispecies  Plan/Draft 
Environmental  Impact  Statement,  and 
associated  Implementation  Agreement, 
are  available  for  public  review  and 
comment.  All  comments  received, 
including  names  and  addresses,  will 
become  part  of  the  administrative  record 
and  may  be  made  available  to  the 
public. 

DATES:  We  must  receive  your  wTitten 
comments  on  or  before  July  24.  2000. 
ADDRESSES:  Send  comments  to  Mr.  Bob 
Williams.  Field  Supervisor.  Fish  and 
Wildlife  Service.  Nevada  Fish  and 
Wildlife  Office.  1340  Financial 
Boulevard,  Suite  234.  Reno.  Nevada, 
89502:  or  bv  facsimile  to  (775)  861- 
6301. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr 

Bob  Williams.  Field  Supervisor.  Fish 
and  Wildlife  Ser\ice.  Reno.  Nevada,  at 
(775)  861-6331:  or  Ms.  Janet  Bair, 
Assistant  Field  Super\'isor.  Fish  and 
Wildlife  Service,  Las  Vegas,  Nevada,  at 
(702) 647-5230. 

SUPPLEMENTARY  INFORMATION:  You  may 
request  a  copy  of  the  document  on  CE)- 
ROM  by  calling  Ms.  Sandy  Helvey. 
Administrative  Secretary-.  Clark  County 
Depeirtment  of  Comprehensive  Plaiuiing, 
at  (702)  455-4181.  To  view  the 
document,  you  will  need  access  to  an 
IBM  or  Macintosh  computer  with  the 
capacity  to  read  CD-ROMs. 

Alternatively,  you  may  view  the 
document  at  the  following  Internet 
website:  www.clark.co.nv.us.  Click  on 
"Health  and  the  Environment,"  then 
click  on  "Environmental  Planning  ".  and 
finally  click  on  "Habitat  Conser\'ation. " 
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In  addition,  you  may  review  pappr 
copies  (if  the  document  at  the  following 
government  offices  and  library: 

Govfrnnwnt  Offices — Fish  iind 
Wildlife  Ser\ice.  Southern  Nevada  Field 
Office.  1510  North  Decatur  Boulevard. 
Las  Vegas.  Nevada  89108.  tel:  (702)  647- 
5230:  Fish  and  Wildlife  Service.  Nevada 
Fish  and  Wildlife  Office.  1340  Financial 
Boulevard.  Suite  234.  Reno.  Nevada 
89502.  (775)  861-6300;  Bureau  of  Land 
Management.  Las  Vegas  Field  Office, 
4765  Vegas  Drive.  Las  Vegas.  Nevada 
89108.  (702)  647-5000;  U.S.  Forest 
Service.  2881  South  Valley  View 
Boulevard,  Las  Vegas.  Nevada  89102. 
(702)  873-8800:  National  Park  Service. 
Lake  Mead  National  Recreation  Area, 
601  Nevada  Highway.  Boulder  City, 
Nevada  89005.  (702)  293-8946;  Nevada 
Department  of  Transportation. 
Environmental  Services  Division,  1263 
South  Stewart  Street.  Room  104 A. 
Carson  City.  Nevada  89712.  (775)  888- 
7889;  Clark  County  Deparatment  of 
Comprehensive  Planning.  500  South 
Grand  Central  Parkway.  Third  Floor.  Las 
Vegas.  Nevada  89155,  (702)  455-3859: 
Clark  County  Northeast  Office.  Moapa 
Community  Center.  320  North  Moapa 
Vallev  Boulevard.  Overton.  Nevada 
89040,  (702)  397-6475;  City  of  Las 
Vegas,  Department  of  Public  Works,  731 
South  Fourth  Street.  Las  Vegas.  Nevada 
89101.  (702)  229-6541:City  of  North 
Las  Vegas  Public  Works.  2266  Civic 
Center  Drive,  North  Las  Vegas.  Nevada 
89030,  (702)  633-1225;  City  of 
H»'nders(in.  240  Water  Street. 
Henderson.  Nevada  89015.  (702)  565- 
2474;  City  of  Boulder  City.  C^ity  Hall. 
401  California  Avenue.  Boulder  citv. 
Nevada  89005.  (702)  293-9200;  and  the 
C;ity  of  Mesquite  10  East  Mesquite 
Boulevard.  Mesquite,  Nevada  89027. 
(702) 346-2835. 

Libran' — C'lark  Countv  Publi(  Library. 
Main  Branch.  833  Las  Vegas  Bcjulevard 
North.  Las  Vegas.  Nevada  H9101.  (702) 
382-.3493. 

Background 

Section  9  of  the  Act  and  Federal 
regulation  prohibit  the  "take"  of  animal 
species  listed  as  endangered  or 
threatened.  That  is.  no  one  may  harass, 
harm,  pursue,  hunt,  shoot,  wound,  kill, 
trap,  capture  or  e oUect  listed  animal 
species,  or  attempt  to  engage  in  such 
((mduct  (Hi  use  1538).  "Harm"  is 
defined  by  regulation  to  include 
significant  habitat  modification  or 
degradation  where  it  actually  kills  or 
injures  wildlife  by  significantly 
impairing  e.ssential  behavioral  patterns, 
including  breeding,  feeding,  or 
sheltering  (50  CFK  17  3).  Under  certain 
c:in:umstanc:es.  the  Servic:e  may  issue 
permits  to  authorize  "incidental"  take  (jf 


listed  animal  species  (defined  by  the 
Act  as  take  that  is  incidental  to.  and  not 
the  purpose  of.  the  carrying  out  of  an 
otherwise  lawful  activity).  The  taking 
prohibitions  of  the  Act  do  not  apply  to 
listed  plants  on  private  land  unless  their 
destruction  on  private  land  is  in 
violation  of  State  law.  The  Applicants 
have  considered  plants  in  the 
Multispecies  Plan  and  request  permits 
for  them  to  the  extent  that  State  law 
applies.  Regulations  governing  permits 
for  threatened  and  endangered  species, 
respectively,  are  at  50  CFR  17.32  and  50 
CFR  17.22.' 

On  July  11,  1995,  the  Service  issued 
an  incidental  take  permit,  effective 
August  1,  1995,  to  Clark  County;  the 
Cities  of  Las  Vegas.  North  Las  Vegas. 
Henderson.  Mesquite.  and  Boulder  City; 
and  the  Nevada  Department  of 
Transportation  for  the  Clark  County 
Desert  Conservation  Plan  (Desert 
Conservation  Plan).  This  plan  provides 
conservation  measures  for  the 
threatened  desert  tortoise  [Gopherus 
agassizii).  In  Clark  County.  The 
associated  permit  authorizes  incidental 
take  of  the  desert  tortoise  in  Clark 
County  consistent  with  the  long-term 
viability  of  the  species  in  this  portion  of 
its  range. 

The  Desert  Conservation  Plan 
includes  provisions  for  a  proactive 
approch  to  conservation  planning  for 
multiple  species  in  Clark  County.  The 
intent  was  to  reduce  the  likelihood  of 
future  listings  of  plants  and  wildlife  as 
threatened  or  endangered  under  the  Act. 
the  Multispecies  Plan  is  the  direct 
outgrowth  of  the  provisions  of  the 
Desert  Conservation  Plan.  If  approved 
by  the  Service.  The  Multispecies  Plan 
will  superc;ede  the  Desert  Conservation 
Plan  and  will  provide  stand-alone 
conservation  measures  for  species 
included  in  the  plan.  We  anticipate  that 
implementation  of  the  conservation 
measures  in  the  Multispecies  Plan  will 
be  a  cooperative  effort  among  the 
Applicants,  the  Service.  Bureau  of  Land 
Management.  U.S.  Forest  Service. 
National  Park  Service.  Nevada  Division 
of  Wildlife,  and  other  Federal  and  State 
land  managers  and  regulators. 

C;lark  County  and  the  ('ities  of  Las 
Vegas.  North  Las  Vegas,  Henderson. 
Mesquite.  and  Boulder  City  are  seeking 
a  30-year  permit  for  the  incidental  take 
of  federally  threatened  and  endangered 
species,  and  other  non-listed  species  of 
concern  in  the  event  that  these  species 
become  listed  under  the  Act  during  the 
term  of  the  permit,  in  connection  with 
the  development  of  non-Federal  lands 
within  Clark  County.  Nevada.  In 
addition,  the  Nevada  Department  of 
Transportation  has  joined  as  an 
Applicant  for  the  permit  to  allow  the 


incidental  take  of  desert  tortoise  within 
desert  tortoise  habitat  below  5.000  feet 
in  elevation  and  south  of  the  38th 
parallel  in  Nye.  Lincoln.  Mineral,  and 
Esmeralda  Counties.  Nevada,  and  the 
incidental  take  of  other  non-listed 
species  of  concern  within  Clark  County 
in  connection  with  the  construction  and 
maintenance  of  roads,  highways,  and 
material  sites. 

The  permit  to  the  Applicants  would 
authorize  incidental  take  of  79  species 
on  no  more  than  145.000  acres  of  land 
potentially  available  for  development  in 
Clark  County.  This  acreage  includes 
non-Federal  lands  that  currently  exist 
and  non-Federal  lands  which  result 
from  sales  or  transfers  from  the  Federal 
government  after  issuance  of  the  permit. 
This  acreage  excludes  existing 
development,  the  Boulder  City 
Conservation  Easement  established 
under  the  current  Desert  Conservation 
Plan  for  the  desert  tortoise,  and  State 
lands  managed  for  resource  values.  The 
79  species  proposed  for  incidental  take 
coverage  under  the  Multispecies  Plan 
(covered  species)  include  2  listed 
species  (the  desert  tortoise  and  the 
southwestern  willow  flycatcher. 
Empidonax  traillii  extimus),  1  candidate 
for  listing  (Blue  diamond  cholla. 
Opuntia  whipplei  var.  multigeniculata], 
and  76  unlisted  species  comprised  of  4 
mammals.  7  birds.  14  reptiles.  1 
amphibian,  10  invertebrates,  and  40 
plants. 

To  minimize  and  mitigate  the  impacts 
of  take,  the  Applicants  propose  to 
impose  a  S550  per-acre  development  fee 
and  maintain  an  endowment  fund  that 
will  provide  up  to  $4.1  million  per 
biennial  period  to  fund  conservation 
measures  for  covered  species  and  to 
administer  the  Multispecies  Plan.  The 
plan  includes  measures  to  implement  a 
public  information  and  education 
program:  purchase  grazing  allotments 
and  interest  in  real  property  and  water: 
maintain  and  manage  allotments,  land, 
and  water  rights  which  have  been 
acquired;  construct  barriers  to  wildlife 
movement  along  linear  features  such  as 
roads:  translocate  displaced  desert 
tortoises;  participate  in  and  fund  local 
habitat  rehabilitation  and  enhancement 
programs;  and  develop  and  implement 
an  adaptive  management  process  that 
allows  for  responses  to  new 
information. 

The  underlying  purpose  of  the 
Multispecies  Plan  is  to  achieve  a 
balance  between  (1)  long-term 
conservation  of  natural  habitat  and 
native  plant  and  animal  diversity  that 
are  an  important  part  of  the  natural 
heritage  of  Clark  County,  and  (2)  the 
orderly  and  beneficial  use  of  land  in 
order  to  promote  the  economy,  health. 


well-being,  and  custom  and  culture  of 
the  growing  population  of  Clark  County, 
Nevada. 

On  March  3,  1997,  th  eService 
published  a  notice  in  theFederal 
Register  (62  FR  9443)  announcing  that 
we  would  take  the  lead  in  preparing  an 
Environmental  Impact  Statement 
addressing  the  Federal  actions 
associated  with  the  Multispecies  Plan. 
This  notice  invited  comments  on  the 
scope  of  the  Environmental  Impact 
Statement.  Our  consideration  of 
comments  received  is  reflected  in  the 
Draft  Multispecies  Plan/Draft 
Environmental  Impact  Statement  made 
available  for  comment  through  this 
notice. 

The  Draft  Multispecies  Plan/Draft 
Environmental  Impact  Statement 
analyzes  the  potential  environmental 
impacts  that  may  result  from  the  Federal 
action  requested  in  support  of  the 
proposed  development  of  up  to  145,000 
acres  of  non-Federal  land  in  Clark 
County.  The  document  identifies 
various  alternatives,  including  the  No 
Action  Alternative,  the  Proposed 
Multispecies  Plan,  a  Low-Elevation 
Ecosystems  Multispecies  Plan,  a  Permit 
Only  for  Threatened  or  Endangered  and 
Candidate  Species,  and  Alternative 
Permit  Durations  for  the  Multispecies 
Plan.  Alternatives  considered  but  not 
advanced  for  further  analysis  include  a 
Permit  to  Include  the  Entire  Mojave 
Desert  Ecosystem,  a  Permit  to  Mitigate 
Impacts  Only  on  Non-Federal  Lands, 
and  a  High-Elevation  Ecosystems 
Multispecies  Plan. 

The  analysis  provided  in  the  Draft 
Multispecies  Plan/Draft  Environmental 
Impact  Statement  is  intended  to 
accomplish  the  following:  inform  the 
public  of  the  proposed  action  and 
alternatives;  address  public  comment 
received  during  the  scoping  period; 
disclose  the  direct,  indirect,  and 
cumulative  environmental  effects  of  the 
proposed  action  and  each  of  the 
alternatives;  and  indicate  any 
irreversible  commitment  of  resources 
that  would  result  from  implementation 
of  the  proposed  action. 

The  Service  invites  the  public  to 
comment  on  the  Draft  Multispecies 
Plan/Draft  Enviroiunental  Impact 
Statement  during  a  45-day  comment 
period.  All  comments  received  will 
become  part  of  the  public  record  and 
may  be  released.  This  notice  is  provided 
pursuant  to  section  10(a)  of  the 
Endangered  Species  Act  and  regulations 
for  implementing  the  National 
Environmental  Policy  Act  of  1969  (40 
CFR  1506.6). 


Dated:  May  31.  2000. 

Elizabeth  H.  Stevens, 

Dfputy  Manager.  Rpgion  1.  California /Sevada 
OpiTotions  Office.  Sacramento.  California. 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Intent  To  Prepare  an 
Environmental  Impact  Statement  for 
the  Proposed  Establishment  of  ttte 
Little  Darby  National  Wildlife  Refuge. 

AGENCY:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Notice  of  intent  to  prepare  an 

Environmental  Impact  Statement  (EIS) 

for  the  proposed  establishment  of  the 

Little  Darby  National  Wildlife  Refuge. 

SUMMARY:  This  notice  advises  the  public 
that  the  U.S.  Fish  and  Wildlife  Service 
(Service)  intends  to  gather  the 
information  necessary  for  the 
preparation  of  an  EIS.  The  action  to  be 
evaluated  by  this  EIS  is  the 
establishment  of  the  Little  Darby 
National  Wildlife  Refuge,  located  in 
Madison  and  Union  counties,  Ohio. 
This  notice  is  being  furnished  as 
required  by  the  National  Environmental 
Policy  Act"(NEPA)  Regulations  (40  CFR 
1501.7  and  1508.22).  The  intent  of  the 
notice  is  to  obtain  suggestions  and 
additional  information  from  other 
agencies  and  the  public  on  the  scope  of 
issues  to  be  addressed  in  the  EIS. 
Comments  and  participation  in  this 
scoping  process  are  solicited. 
DATES:  Written  comments  should  be 
received  on  or  before  July  10.  2000.  The 
dates  and  schedule  of  the  public 
scoping  meetings  are:  June  19 — (6:00 
p.m.-9:00  p.m.)  at  the  Made  From 
Scratch  Conference  Center,  7500 
Montgomery  Dr..  Plain  City.  OH,  and 
June  20  (6  p.m.-9  p.m.)  at  the  Delia 
Selsor  Building  located  on  the  Madison 
County  Fairgrounds,  London.  Ohio. 

Public  Involvement:  The  public  will 
be  invited  to  participate  in  the  scoping 
process,  review  of  the  draft  EIS.  and  a 
public  hearing.  Release  of  the  draft  EIS 
for  public  comment  and  the  public 
hearing  will  be  announced  in  the  local 
news  media,  as  these  dates  are 
established. 

Comments  that  were  received  during 
the  scoping  process  for  the 
Enviroiunental  Assessment  and  on  the 
draft  Environmental  Assessment  will  be 
considered  in  the  draft  EIS.  The  Service 
appreciates  all  those  that  have  taken 
time  to  provide  comments  during  the 
Environmental  Assessment  process.  At 


this  stage,  the  Service  is  especially 
seeking  new  ideas  or  concepts  beyond 
those  that  have  already  been  raised 
Written  comments  should  be  received 
within  30  days  from  the  date  of 
publication  of  this  Notice  of  Intent. 

All  comments  received  from 
individuals  become  part  of  the  official 
public  record.  Requests  for  such 
comments  will  be  handled  in 
accordance  with  the  Freedom  of 
Information  Act  and  the  Council  on 
Environmental  Qualit\'s  NEPA 
regulations  (40  CFR  1506.6(0].  Our 
practice  is  to  make  comments,  including 
names  and  home  addresses  of 
respondents,  available  for  public  review 
during  regular  business  hours. 
Individual  respondents  may  request  that 
we  withhold  their  home  address  from 
the  record,  which  we  will  honor  to  the 
extent  allowable  by  law.  If  a  respondent 
wishes  us  to  withhold  his/her  name 
and/or  address,  this  must  be  stated 
prominently  at  the  beginning  of  the 
comment. 

ADDRESSES:  Comments  should  be 
address  to:  Regional  Director.  Region  3, 
U.S.  Fish  and  Wildlife  Service.  1 
Federal  Drive.  Fort  Snelling.  Minnesota 
55111.  Electronic  mail  comments  may 
also  be  submitted  within  the  comment 
period  to:  http://www.fws.gov/r3pao/ 
planning/public/htm. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

William  Hegge.  Darby  Creek  Watershed 
Project  Manager.  Reynoldsburg  Field 
Office.  U.S.  Fish  and  Wildlife  Service. 
6950-H  Americana  Parkway. 
Reynoldsburg,  Ohio  43068^132: 
telephone  614-469-6923.  extension  17; 
or  Mr.  Thomas  Larson,  Chief  of 
Ascertainment  and  Planning.  U.S.  Fish 
and  Wildlife  Ser\'ice.  Bishop  Henry 
Whipple  Federal  Building.  1  Federal 
Drive.  Fort  Snelling.  Minnesota  5511 1; 
telephone  612-713-5430. 
SUPPLEMENTARY  INFORMATION: 

Purpose  of  Action 

The  general  purpose  of  the  refuge 
would  be  "for  the  development, 
advancement,  management, 
conservation,  and  protection  of  fish  and 
wildlife  resources"  (Fish  and  Wildlife 
Act  of  1956).  More  specifically,  the 
Service's  interests  include  preservation 
and  restoration  of  Federal  threatened 
and  endangered  species  and  migratory 
birds  and  their  habitats  in  the  Little 
Derby  Creek  Watershed,  ensuring  that 
the  overall  Darby  Creek  watershed 
biodiversity  and  Federal  wildlife  trust 
resources  are  protected  and  enhanced, 
while  providing  opportunities  for 
wildlife-dependent  public  uses 
consistent  with  preservation  and 
restoration  of  the  natural  resources. 
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After  h<lviIl^  (If'vclopt'd  a  draft 
KnvironintMital  As.s«>.ssnu'iit  and 
conducting  a  series  of  public  metJtings. 
the  Service  had  decided  that  the 
preparation  of  an  KIS  is  appropriate  for 
this  propost'd  a(  tion.  The  decision  to 
prepare  an  KIS  is  basful  upon  strong 
public  interest  in  the  project,  both 
supportivf!  and  non-supportive.  There 
has  also  been  interest  expressed  in 
development  of  an  KI.S  by  local 
governments  and  by  members  of  the 
Ohio  (Congressional  delegation. 

Need  for  Action 

Big  and  Little  Darby  Creeks,  located 
20  miles  west  of  downtown  (Columbus, 
are  the  major  streams  in  a  580-square 
mile  watershed  encompassing  portions 
of  6  counties  in  central  Ohio.  The  Darby 
watershed  is  one  of  the  healthiest 
aquatic  systems  of  its  size  in  the 
Midwest  and  is  ranked  among  the  top 
five  warm  freshwater  habitats  in  Ohio 
by  the  Ohio  Environmental  Protection 
Agencv  Land  use  in  the  drainage  basin 
has  historically  b»Hin  agriculture,  with 
appropriately  HO  percent  of  the  land 
area  in  fields,  row-cropped,  in  a  corn- 
soybean  rotation  The  project  area  was 
the  location  of  the  easternmost 
extension  of  the  mid-continent  tallgrass 
prairie.  The  following  eight  pcnnts  help 
explain  the  need  to  preserve  this  area: 

(1)  Existing  and  threatened 
conversion  of  the  watershed,  from 
agriculture  to  urban  land  uses,  presents 
an  increased  risk  to  the  health  of  this 
aquatic  system. 

(2)  Scienti.sts  (Ohio  EPA  surveys) 
place  the  number  of  fish  species  in  the 
Darby  Oeek  System  at  94  and  HO-t-;  in 
the  Little  Darby  (Creek  sub  watershed. 
The  number  of  moUusk  species, 
including  the  federally  endangered 
Northern  riffle  shell  and  the  Northern 
club  shell,  is  3.S  (Dr.  Tom  Watters).  They 
are  reported  to  be  dei:lining. 

(i)  There  are  3  federally  endangered, 
1  threatened.  1  candidate,  and  10 
monitored  species  confirmed  in  the 
original  project  area  or  likely  to  be  in 
the  original  project  area. 

(4)  Collectively.  44  species  are 
designated  as  being  state  threaten  or 
endangered  throughout  the  watershed. 
Another  36  species  are  identified  as 
potentially  threatened  or  of  spec;ial 
interest  in  the  state,  A  total  of  38  (24 
percent)  species  listed  in  the  Service's 
regional  conservation  priorities  would 
be  affected  potentially  by  the  project  as 
proposed  in  the  draft  Environmental 
Assessment. 

(5)  While  the  Refuge  project  area 
encompasses  only  14-15  percent  of  the 
entire  Little  Darby  (]ret?k  Watershed,  it 
includes  almost  .50  percent  of  all  stream 


miles  and  important  aquatic  habitat  that 
is  in  the  watershed. 

(fi)  The  Ohio  Department  of  Natural 
Resources,  the  National  Park  Service 
and  the  Nature  (Conservancy  have  all 
given  special  designations  to  the  Big 
Darby  and  Little  Darby  Creeks.  The 
Nature  (Conservancy  identified  this 
watershed  as  one  of  the  "Last  Great 
Places"  in  the  Western  Hemisphere 

(7)  A  1996  report  (Swanson,  D.)  found 
that  the  population  trend  in  Ohio  for  10 
species  of  nongame  grassland  migratory 
birds  exhibited  declines  in  populations 
from  30  to  84  percent. 

(8)  The  Service's  Regional  Wetlands 
(Concept  Plan.  November  1990, 
identified  the  Big  Darby  (Creek 
Watershed  that  includes  Little  Darby 
(Creek  as.  "(One  of  the  last  remaining 
watersheds  in  Ohio  with  excellent 
biological  diversity."  Under  threat  from 
development  for  water  use  and  urban 
development,  the  area  was  listed  as  a 
potential  wetland  acquisition  site. 

Alternatives 

A  draft  Environmental  Assessment 
has  been  prepared  and  undergone 
public  review  and  comment  prior  to  this 
notic:e.  This  EIS  will  further  evaluate 
alternative  methods  of  establishing  the 
Little  Darby  National  Wildlife  Refuge 
including  alternatives  for  agricultural 
land  use  conservation  that  supports  the 
Service's  primary  mission  of  fish  and 
wildlife  habitat  protection. 
Socioeconomic,  fiscal,  and  other 
community  impac;ts  related  to 
alternative  methods  for  refuge 
establishment  will  be  further  explored. 
(Critical  biological  and  potential 
management  impacts  will  be  evaluated 
as  part  of  each  part  of  each  alternative 
or  suite  of  alternatives  that  may  have 
similar  effects.  Development  of  new 
alternatives  and  further  evaluation  of 
previously  formulated  alternatives  will 
be  made  in  conjunction  with  the  local 
c:omniunity.  and  interested  state 
agencies.  As  required  by  NEPA,  the 
Service  will  also  analyze  the  "no 
action  '  alternative  as  a  baseline  for 
gauging  the  impacts  of  the 
establishment  of  the  refuge. 

Potential  impacts  that  may  be 
addressed  in  the  EIS  include  effects  on 
development,  land  use.  habitat,  wildlife 
populations,  economics  and  listed 
species.  Potential  associated  impacts 
may  be  related  to  drainage  maintenance, 
school  district  revenue,  tax  revenue,  fire 
management,  and  wildlife  disease. 

The  environmental  review  of  the 
proposed  establishment  of  the  Little 
Darby  National  Wildlife  Refuge  will  be 
conducted  in  accordance  with  the 
requirements  of  the  NEPA  Act  of  1969 
as  amended  (42  U.S.C.  4371  et  seq.]. 


NEPA  Regulations  (42  CFR  1500-1508), 
other  appropriate  Federal  regulations, 
and  Service  procedures  for  compliance 
with  those  regulations. 

The  Service  estimates  that  the  draft 
EIS  will  be  made  available  to  the  public 
during  the  summer  of  2000. 

Dated:  Mnv  ,11.  20(10. 
VVilliam  F.  Hartwig. 

Hffiional  Dirt'ctfir 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[OR-056-1 1 1 0-PH:GP0-0208] 

Notice  of  Closure  of  Public  Lands 

AGENCY:  Bureau  of  Land  Management, 
Prineville  District  Office. 
ACTION:  Notice  is  hereby  given  that  all 
roads  and  trails  as  legally  described 
below  are  seasonally  closed  to  all  uses 
(including,  but  not  limited  to  motorized 
vehicle  use,  hiking,  mountain  biking, 
horseback  riding)  from  March  1  through 
August  31  annually.  In  addition,  the 
area  legally  described  below  is 
seasonally  closed  to  shooting  from 
March  1  through  August  31  annually. 
"Shooting",  in  this  closure,  is  defined  as 
the  discharge  of  firearms. 

The  purpose  of  this  closure  is  to 
protect  wildlife  resources.  More 
specifically,  this  closure  is  ordered  to 
reduce  negative  impacts  to  a  nesting 
pair  of  prairie  falcons.  Prairie  falcons 
are  sensitive  to  human  disturbance 
within  the  sensitive  habitat  area 
surrounding  the  nest  site  during  the 
nesting  season.  Current  uses  at  the  site 
could  jeopardize  the  persistence  and 
nesting  success  of  prairie  falcons  at  this 
location. 

Exemptions  to  this  closure  order  will 
apply  to  administrative  personnel  for 
monitoring  purposes:  other  exceptions 
to  this  restriction  may  be  made  on  a 
case-by-case  basis  by  the  authorized 
officer.  This  emergency  order  will  be  in 
effect  until  further  notice  and  will  be 
evaluated  in  the  Upper  Deschutes 
Resource  Management  Plan/EIS.  The 
authority  for  this  closure  is  43  CFR 
89268. 3(d)(i)(iii)(v):  Operations- 
closures. 

LEGAL  description:  This  closure  order 
applies  to  all  roads  and  trails  located  in 
Township  18  South,  Range  14  East, 
WM.  Sections  22,  23,  27  and  28,  within 
'  4  mile  the  Badlands  Rock. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Schmidt,  Wildlife  Biologist,  BLM 
Prineville  District,  P.O.  Box  550, 
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Prineville  Oregon  97754,  telephone 

(541)416-6784. 

SUPPLEMENTARY  INFORMATION:  Violation 

of  this  closure  order  is  punishable  by  a 

fine  not  to  exceed  $1,000  and/or 

imprisonment  not  to  exceed  12  months 

as  provided  in  43  CFR  9268.3(d)(iv). 

Dated:  (une  1,  2000. 
Don  L.  Smith, 

Artmg  District  Manager.  Prinvvill^  District 

Office 

[FR  Do(  ,  00-14641  Filed  6-8-00;  8:4.5  am] 

BILUNG  CODE  4310-33-4M 

DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[NM-932-41 20-05;  OKNM  104590] 

Invitation  To  Participate;  Exploration 
for  Coal  In  Oklahoma 

AGENCY:  Bureau  of  Land  Management. 

Interior 

ACTION:  Notice. 

SUMMARY:  Members  of  the  public  are 
hereby  invited  to  participate  with 
Farrell  Cooper  Mining  Company  on  a 
pro  rata  cost  sharing  basis,  in  a  program 
for  the  exploration  of  coal  deposits 
owned  by  the  United  States  of  America, 
The  lands  are  located  in  Haskell  County, 
Oklahoma,  and  are  described  as  follows: 

T,  10  N..  R.  21  E,,  Indian  Meridian 
Sec;.  l..S'2,NEV4: 

Sec.  12.  N\V'/4.  NViSW  4.  .SW  4SVV'4. 
NVV  4SE'  4.  W  2NE,  and  NE'  4NE''4; 
Containing  920.00  acres,  more  or  less. 

Any  parties  electing  to  participate  in 
this  exploration  program  shall  notify  in 
writing,  both  the  Sate  Director,  Bureau, 
of  Land  Management,  NW  Mexico  State 
Office.  P.O.  Box  27115.  Santa  Fe,  New 
Mexico  87502-0115.  and  Farrell  Cooper 
Mining  Company.  P.O.  Box  11050,  Fort 
Smith.  Arkansas  72917.  such  WTitten 
notice  must  include  a  justification  for 
wanting  to  participate  and  any 
recommended  changes  in  the 
exploration  plan  with  specific  reasons 
for  such  changes.  The  notice  must  be 
received  no  later  than  30-calendar  days 
after  the  publication  of  this  notice  in  the 
Federal  Register. 

This  proposed  exploration  program  is 
for  the  purpose  of  determing  the  quality 
and  quantity  of  the  coal  in  the  area  and 
will  be  conducted  pursuant  to  an 
exploration  plan  to  be  approved  by  the 
Bureau  of  Land  Management.  A  copy  of 
the  exploration  plan  as  submitted  by 
Farrel  Cooper  Mining  company  may  be 
examined  at  the  Bureau  of  land 
Management.  New  Mexico  State  Office. 
1474  Rodeo  Road,  Santa  Fe,  New 
Mexico  87502,  and  the  Tulsa  Field 


Office.  7906  East  33rd  Street.  Suite  101, 
Tulsa.  Oklahoma  74145. 

Dated:  lune  1.  2000. 
Carslen  F.  GofT. 

Acting  State  Director. 

|FR  Do( .  00-14642  Filed  6-8-00;  8:45  am] 

BILUNG  CODE  4310-B4-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Environmental  Impact  Statement  for 
Fruitiand  Coaibed  Methane  Gas 
Development 

AGENCY:  Bureau  of  Land  Management. 
USDI.  and  Forest  Service,  USDA. 
ACTION:  Notice  of  meetings. 

SUMMARY:  The  Forest  Service  San  Juan 
National  Forest  and  the  Bureau  of  Land 
Management  San  Juan  Field  Office 
published  a  notice  of  intent  to  prepare 
an  environmental  impact  statement  for 
the  Fruitiand  Coaibed  Methane  Gas 
Development  on  April  4.  2000.  (65  FR 
17672).  Included  in  the  notice  were 
dates  for  public  meetings  to  review  the 
notice  of  intent.  This  notice  changes  the 
public  meeting  dates  from  May  16  to 
June  28,  2000.  and  from  May  17  to  June 
29.  2000.  and  extends  the  comment 
period  for  written  comments  for  the 
notice  of  intent  from  June  1  to  July  14. 
2000.  These  changes  are  necessary'  to 
accommodate  increased  public  interest. 
DATES:  The  meetings  will  be  held  on 
June  28.  2000.  and  June  29,  2000: 
written  comments  must  be  received  by 
July  14.  2000. 

ADDRESSES:  The  June  28  meeting  will  be 
held  at  La  Plata  County  Fairgrounds. 
Exhibit  Hall.  2500  Main  Street.  Durango, 
Colorado:  the  June  29  meeting  will  be 
held  at  Bayfield  High  School,  800 
County  Road  501.  Bayfield.  Colorado. 
Both  meetings  will  be  from  5  p.m.  to  8 
p.m.  Written  comments  should  be  sent 
to  the  San  Juan  Field  Office  Manager. 
Bureau  of  Land  Management.  USDI.  15 
Burnett  Court.  Durango.  Colorado 
81301. 

FOR  FURTHER  INFORMATION  CONTACT:  Jim 
Powers  (970)  247-4874. 

Dated:  June  1.  2000. 
Calvin  N.  Joyner, 

Son  Juan  Field  Office  Manager.  Colorado. 
Bureau  of  Land  Management,  i'SDI.  and 
Forest  Supenisor.  San  fuan  \ational  Forest. 
Colorado,  Forest  Ser\'ice.  CSDA. 
[FR  Doc.  00-146,39  Filed  6-8-00;  8:45  ami 
BILUNG  CODE  4310-JB-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management. 
[NV-056-1430-ES:  N-41 567-29] 

Notice  of  Realty  Action:  Lease/ 
conveyance  for  Recreation  and  Public 
Purposes 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Recreation  and  public  purpose 

lease/conveyance. 

SUMMARY:  The  following  described 
public  lands  in  Las  Vegas.  Clark  County. 
Nevada,  were  segregated  on  December  1 . 
1996  for  administrative  purposes  under 
serial  number  N-61855.  This 
segregation  on  the  lands  listed  below 
will  be  terminated  upon  publication  of 
this  notice  in  the  Federal  Register.  The 
land  has  been  examined  and  found 
suitable  for  lease/conveyance  for 
recreational  or  public  purposes  under 
the  provisions  of  the  Recreation  and 
Public  Purposes  Act.  as  amended  (43 
U.S.C.  869  et  seq.).  The  Clark  County 
School  District  proposes  to  amend  their 
current  Recreation  and  Public  Purposes 
lease  N-41567-29  to  include  the 
following  lands  for  development  and 
expansion  of  Edith  Garehime 
Eleraentarv'  School. 

Mount  Diablo  Meridian.  Nevada 

T.  20S.,R.  60E.. 

Section  8:  S'  .:\\V'  4\E  4N\V'  4.  Containing  5 
acres,  more  or  less 

The  land  is  not  required  for  any 
federal  purpose.  The  leases/ 
conveyances  are  consistent  with  current 
Bureau  planning  for  this  area  and  would 
be  in  the  public  interest.  The  leases' 
patents,  when  issued,  will  be  subject  to 
the  provisions  of  the  Recreation  and 
Public  Purposes  Act  and  applicable 
regulations  of  the  Secretary-  of  the 
Interior,  and  each  will  contain  the 
following  reser\'ations  to  the  L'nited 
States: 

1.  A  right-of-way  thereon  for  ditches 
or  canals  constructed  by  the  authority  of 
the  United  States,  Act  of  August  30. 
1890  (43  U.S.C,  945), 

2.  All  minerals  shall  be  reserved  to 
the  United  States,  together  with  the 
right  to  prospect  for.  mine  and  remove 
such  deposits  from  the  same  under 
applicable  law  and  such  regulations  as 
the  Secretary-  of  the  Interior  may 
prescribe. 

And  will  be  subject  to: 

1.  Easements  in  favor  of  City  of  Las 
Vegas  for  roads,  public  utilities  and 
flood  control  purposes. 

2.  All  valid  ana  existing  rights,  which 
are  identified  and  shown  in  the  case 
file. 
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Tho  lands  havt?  t)»'fti  segregated  from 
all  forms  of  appropriation  under  the 
Southern  Nevada  Piihlic  l.<inds 
Management  Act  (['uh   I,    105-2H3). 

Detailinl  inform. ition  concerning  this 
action  is  available  for  review  at  the 
office  of  the  Bureau  of  Land 
Management.  Las  Vegas  F'ield  Office. 
47tt.'>  VV   Vegas  Drive.  Las  Vegas, 
Nevada. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  above  described 
land  will  be  segregated  from  all  other 
forms  of  appropri.ition  under  the  public 
land  laws.  in(  liiding  the  g(!neral  mining 
laws.  exce[)t  for  lease.'convevanct^  iindt^r 
the  Recreation  and  Puljlic  Purposes  Act. 
IfMsing  under  the  mineral  leasing  laws 
and  disposals  under  the  mineral 
material  disposal  laws 

For  a  period  of  45  davs  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  regarding  fh»' 
proposed  lease/conveyance  for 
classification  of  the  lands  to  the  Field 
Manager,  Las  Vegas  Field  Office.  47»).5 
Vegas  Drive.  Las  Vegas.  Nevada  89108 

C^liissificotion  (Mntments:  Interested 
parties  mav  submit  cimiments  involving 
the  suitability  of  the  land  for  an 
elementary  school  site,  (iomments  on 
the  classification  are  restricted  to 
whether  the  land  is  physically  suitf^l  for 
the  proposal,  whether  the  use  will 
ma.ximize  the  future  use  or  uses  of  the 
land,  whether  the  use  is  consistent  with 
local  planning  and  zoning,  or  if  the  use 
IS  consistent  with  State  and  Federal 
programs. 

Appliccitutn  Comments:  Interested 
parties  mav  submit  comments  regarding 
the  specific  use  proposed  in  the 
application  and  plan  of  development, 
whether  the  BLM  followed  proper 
administrative  procedures  in  reaching 
the  decision,  or  any  other  fat:tor  not 
directly  relattui  to  the  suitability  of  the 
lands  for  the  development  of  an 
elementarv  school 

Any  adverse  comments  will  be 
reviewed  by  the  State  Director 

In  the  absence  of  any  adverse 
comments,  the  classifif:ation  of  the  land 
described  in  this  Notice  will  bi'come 
effective  60  days  from  the  date  of 
publication  in  the  Federal  Register.  The 
lands  will  not  be  offered  for  lease/ 
conveyance  until  after  the  classification 
becomes  effec:tive. 

[),iltnl;  May  2(i.  2(1(1(1 
Rex  Wells. 

.Usisfdfi/  hii-lil  MananiT.  Uis  t'fijos,  .VI' 
UK  I)i)(    ()0-14tm  fil.rd  (i-H-00;  H  4.'.  ami 
BILLING  CODE  1430-ES-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[NV-930-1430-EQ:  M-63154] 

Notice  of  Realty  Action:  Commercial 
Lease  of  Public  Lands,  Nevada 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Commercial  lease. 


summary:  The  Notice  of  Realty  Action 
involves  a  long  term  lease  of  public 
lands  administered  by  the  Bureau  of 
I^ind  Management  in  fHark.  Oounty, 
Nevada.  The  lease  is  intended  to 
authorize  Rank  Brewing,  LLC;  (N-63154) 
to  utilize  the  land  for  a  public  parlting 
lot.  in  conjunction  with  their  private 
land,  and  subjec:t  to  a  right-of-way 
granted  to  (NFV-061518)  Nevada  Power 
( Company  and  to  a  Retjeation  &  Public 
I'urpose  lease  issued  to  (N-51.S65)  City 
of  Las  Vegas. 

The  land  has  been  examined  and 
found  suitable  for  (Commercial  Leasing 
under  (43  U.S.C.  29201.  The  legal 
description  of  the  site  is  as  follows: 

Mount  Diablo  Meridian.  Nevada 

1  2u  .s  .  K.  HO  t;., 

S«    15.  L''.vSfc;''4NE'  4NW'4. 
K'  .N'K'^NK'  4\VV'4 

( .niit.iiiuiig  0  H')  i<(  ri's,  riKirc  (ir  less. 
i4t'iit"r.ill\  located  on  the  west  side  of  Tenaya 
U',i\  iippriiMiruitt'lv  hOO  f««l  south  of 
(Ihi'vi'niii'  .\\i'nuc  and  Tenaya  Intersection. 

The  site  will  be  leased  (jn  a  ncm- 
competitive  basis.  Detailed  information 
is  available  for  review  at  the  Las  Vegas 
Field  Office,  Bureau  of  Land 
Management,  4765  Vegas  Dr.,  Las  Vegas, 
Nevada  H9108.  Contact  Frederick 
Marcell  at  702/647-5164 

Reimbursement  of  costs  shall  be  in 
accordance  with  the  provisions  of  4.1 
CFR2920.fi. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice,  interested 
parties  may  submit  comments  to  the 
.\ssistant  Field  Managt^r.  Divisirm  of 
Lands.  Bureau  of  Land  Management. 
4  765  Vegas  Drive.,  Las  Vegas.  NV  89108. 
Any  adverse  comments  will  be 
evaluated  by  the  Assistant  Field 
Manager.  Divisicm  of  Lands  who  mav 
vacate  or  modify  this  Realty  Action  and 
issue  a  final  determination.  In  the 
absence  of  any  adverse  comments,  this 
Rtialty  Action  will  become  the  final 
determination  of  the  Bureau. 

D.iinl    M.iri  h   10,  20U0. 

Kex  Wells, 

Assistant  Fif Id  Mdiniiin  Ihvi-^ion  ufLiwds. 
hi-'  I'cyHs.  .W 

UK  I)i.(    ()0-l4fi4?i  Filed  6-3-O0:  8:45  am| 

BILLING  CODE  4310-flC-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[WY-06-00-1  220-EA] 

Trail  Use  Restrictions 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Restriction  of  u.ses  on  the 

Muddy  Mountain  Interpretive  Nature 

Trail  in  the  Muddy  Mountain 

FCnvironmental  Education  Area.  Natrona 

County,  Wyoming. 

SUMMARY:  Notice  is  hereby  given  that 
the  following  restrictions  are  placed  on 
using  the  Muddy  Mountain  Interpretive 
Nature  Trail: 

a.  All  mechanized  and  motorized 
transportation  devices  are  prohibited 
from  using  the  trail.  Examples  include 
bicycles,  all-terrain  vehicles,  passenger 
vehicles,  and  snowmobiles. 

b.  Horses  are  prohibited  from  using 
the  trail. 

c.  Exemptions:  The  following  persons 
are  excluded  from  these  prohibitions: 

(1)  Handicapped  persons  using 
wheelchairs  and  similar  devices  are 
permitted  to  use  the  devices  on  the  trail; 

(2)  Strollers;  (.3)  Federal.  State  and  local 
emergency  personnel  and  BLM 
employees  while  performing  their 
official  duties;  and,  (41  any  person 
expressly  authorized  in  writing  by  the 
Field  Manager.  Casper  Field  Office. 

d.  These  restrictions  are  in  effect  year- 
round. 

Penalties:  Any  person  who  fails  to 
comply  with  the  provisions  of  this 
notice  may  be  subject  to  penalties 
outlined  in  43  CFR  8360,0-7, 
EFFECTIVE  DATE:  [une  1 .  2000. 
FOR  FURTHER  INFORMATION  CONTACT:  Don 
VVhyde,  Assistant  Field  Manager 
Resources.  Casper  Field  Office.  Bureau 
of  Land  Management,  2987  Prospector 
Drive,  Casper,  VVY  82604.  Telephone: 
307-261-7600. 

SUPPLEMENTARY  INFORMATION:  These  trail 
restrictions  are  established  in 
accordance  with  Environmental 
Assessment  Number  VVY-062-EA-99- 
114  (Muddy  Mountain  Environmental 
Education  Area,  August  1999),  and  the 
Record  of  Decision  and  Finding  of  No 
Significant  Impact,  dated  February  2, 
2000. 

The  Muddy  Mountain  Interpretive 
Nature  Trail  was  built  as  a  handicapped 
accessible  trail.  In  order  for  the  trail  to 
be  maintained  in  good  condition,  it  is 
necessary  to  restrict  certain  uses. 
Excessive  use  by  any  of  the  prohibited 
devices  would  cause  rapid  deterioration 
of  the  trail  and  its  effectiveness  as  a 
handicapped  accessible  trail. 
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Dated:  May  31.2000. 
James  K.  Muriiin. 

Firld  Mtiniifit'r. 

[FK  Doc.  00-14G46  Filed  b-H-OO;  H:45  am| 

BILLING  CODE  4310-22-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  i^nd  Management 
[OR-957-00-142a-BJ:  GPO-0228] 

Filing  of  Plats  of  Survey:  Oregon/ 
Waslilngton 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

action:  Notice. 


SUMMARY:  The  plats  of  survey  of  the 
following  described  lands  are  scheduled 
to  be  officially  filed  in  the  Oregon  State 
Office,  Portland.  Oregon,  thirty  (30) 
calendar  days  from  the  date  of  this 
publication. 

Willamette  Meridian 

Oregon 

T.  r.  ,S,.  R,  45  E..  accepted  April  28.  2000 
I  .  22  S..  R.  4  W..  accepted  .April  28.  2000 
r   18  .S,,  R  12  W,.  accepted  Mav  10.  2000 
T.  21  S..  R,  5  W..  accepted  May"l6.  2000 

Washington 

T.  r.i  .N..  R.  16  \\..  accepted  April  28.  2000 
1.  ;t3  .N..  R.  1.5  W..  accepted  April  28.  2000 
T.  33  N..  R.  14  W..  accepted  April  28,  2000 
T.  32  N.,  R.  15  W,.  accepted  April  28,  2000 
T,  23  N..  R.  13  VV..  accepted  Mav  3.  2000 
T.  18  N.,  R.  11  \V,.  accepted  May  19.  2000 

If  protests  against  a  survey,  as  shown 
on  any  of  the  above  plat(s),  are  received 
prior  to  the  date  of  official  filing,  the 
filing  will  be  stayed  pending 
consideration  of  the  protest(s).  A  plat 
will  not  be  officially  filed  until  the  day 
after  all  protests  have  been  dismissed 
and  become  final  or  appeals  from  the 
dismissal  affirmed. 

The  plat(s)  will  be  placed  in  the  open 
files  of  the  Oregon  State  Office,  Bureau 
of  Land  Management.  1515  S.W.  5th 
Avenue.  Portland.  Oregon  97210,  and 
will  be  available  to  the  public  as  a 
matter  of  information  only.  Copies  of 
the  plat(s)  may  be  obtained  from  the 
above  office  upon  required  payment.  A 
person  or  party  who  wishes  to  protest 
against  a  survey  must  file  with  the  State 
Director.  Bureau  of  Land  Management. 
Portland.  Oregon,  a  notice  that  they 
wish  to  protest  prior  to  the  proposed 
official  filing  date  given  above.  A- 
statement  of  reasons  for  a  protest  may  be 
filed  with  the  notice  of  protest  to  the 
State  Director,  or  the  statement  of 
reasons  must  be  filed  with  the  State 
Director  within  thirty  (30)  days  after  the 
proposed  official  filing  date. 


The  above-listed  plats  represent 
dependent  resurveys.  sur\'ey.  and 
subdivision. 

FOR  FURTHER  INFORMATION  CONTACT: 

Bureau  of  Land  Management.  (1515 
S.VV.  5th  Avenue)  P.O.  Box  2965, 
Portland.  Oregon  97208. 

Dated:  May  31.  2000, 
Robert  D.  DeViney,  Jr.. 

Branch  of  Realty  and  Records  Senices. 
[PR  Doc.  00-14644  Filed  6-8-00;  8:45  am] 
BILUNG  CODE  4310-33-M 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Availabiilty  of  the  Record  of 
Decision  for  Combined  Final  Lower 
Sheenjelc  Wild  and  Scenic  River  Study 
and  Legislative  EIS 

AGENCIES:  National  Park  Service. 

Interior. 

ACTION:  Notice  of  availability  of  the 

record  of  decision  for  the  combined 

final  Lower  Sheenjek  Wild  and  Scenic 

River  Study  and  Legislative  EIS 

SUMMARY:  The  National  Park  Ser\-ice 
(NPS)  announces  the  availability  of  the 
Record  of  Decision  (ROD)  for  the 
combined  final  Lower  Sheenjek  Wild 
and  Scenic  River  Study  and  Legislative 
EIS. 

The  final  study /LEIS  was  required  by 
Section  5(a)  of  the  National  Wild  and 
Scenic  Rivers  Act  as  amended  by 
Section  604  of  the  Alaska  National 
Interest  Lands  Conservation  Act.  It 
evaluates  the  segment  of  the  Lower 
Sheenjek  River  from  the  mouth  to  the 
northern  Boundary  of  the  Yukon  Flats 
National  Wildlife  Refuge,  a  distance  of 
about  99  river  miles. 

The  final  study/LEIS  and  Record  of 
Decision  were  done  cooperatively  by  the 
U.S.  Fish  and  Wildlife  Service  and 
National  Park  Service,  as  the  latter 
agency  was  delegated  wild  and  scenic 
river  study  responsibility  by  the 
Secretary  of  the  Interior. 

The  Record  of  Decision  (ROD) 
documents  the  decision  of  the 
Department  of  the  Interior  regarding  the 
-lower  Sheenjek  River.  This  ROD  briefly 
discusses  the  background  of  the 
planning  effort,  states  the  decision  and 
discusses  the  basis  for  it.  describes  other 
alternatives  considered,  specifies  the 
environmentally  preferable  alternative, 
identifies  measures  adopted  to 
minimize  potential  environmental 
harm,  and  summarizes  the  results  of 
public  involvement  during  the  planning 
process. 

The  Record  of  Decision  recommends 
congressional  designation  of  the 


segment  as  a  wild  river.  The  directors  of 
the  National  Park  Service  and  L'.S.  Fish 
and  Wildlife  Service  will  continue 
coordination  of  the  joint 
recommendation  to  the  Secretary  of  the 
Interior.  The  Secretary  will  forward  the 
final  study/LEIS  to  the  President,  who 
will  provide  his  recorrunendation  and 
send  it  to  Congress.  Congress  will  make 
the  final  decision  whether  or  not  to 
designate  the  Lower  Sheenjek  River  as 
a  component  of  the  National  Wild  and 
Scenic  River  System. 
ADDRESSES:  Copies  of  the  ROD  are 
available  on  request  from:  lack  Mosby. 
Program  Manager — Rivers.  Trails,  and 
Conservation  Assistance.  National  Park 
Service.  2525  Gambell  Street. 
Anchorage.  AK  99503-2892.  Telephone 
(907)  257-2650  or  email: 
jack_mosby@nps.gov 

FOR  FURTHER  INFORMATION  CONTACT:  )ack 
Mosby.  Program  Manager — Rivers. 
Trails,  and  Conservation  Assistance. 
National  Park  Service.  2525  Gambell 
Street.  Anchorage,  AK  99503-2892. 
Telephone  (907)  257-2650  or  email: 
jack_mosby@nps.gov 

Dated:  May  26.  2000 
Robert  D.  Barbee, 

Regional  Director,  Alaska 

jFR  Doc.  00-14680  Filed  h-8-00:  8:45  am] 

BILLING  CODE  4310-70-P 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  Proposed  Consent 
Decree 

In  accordance  with  Departmental 
Policy.  28  CFR  50.7.  notice  is  hereby 
given  that  a  proposed  consent  decree  in 
United  States  v.  Johnson.  Civil  Action 
No.  00CV11014  (D.  Mass.).  was  lodged 
with  the  United  States  District  Court  for 
the  District  of  Massachusetts  on  May  23. 
2000.  This  proposed  Consent  Decree 
concerns  a  complaint  filed  by  the 
United  States  against  William  Johnson 
and  Virginia  Rilev.  pursuant  to  section 
301(a)  of  the  Clean  Water  Act.  33  U.S.C. 
1311(a),  and  imposes  civil  penalties 
against  the  Defendants  for  discharging 
dredged  or  fill  material  and/or 
controlling  and  directing  the  discharge 
of  dredged  or  fill  material  into  waters  of 
the  United  States  at  portions  of  an 
approximately  107  acre  parcel  of  land 
located  at  136  Holly  Lane  in 
Bridgewater,  Massachusetts,  where  a 
cranberry  farm  now  exists. 

The  proposed  Consent  Decree 
prohibits  the  discharge  of  pollutants 
into  the  waters  of  the  United  States  and 
requires  the  payment  of  civil  penalties 
in  the  amount  of  $500.00  to  be  paid  by 
Defendant  Virginia  A.  Riley  ami 
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$1000.00  to  bo  paid  by  Defendant 
William  Johnson. 

Tbo  Department  of  justice  will  acc:epl 
written  comments  relating  to  this 
proposed  Consent  Decree  for  thirty  (30) 
days  from  the  date  of  publication  of  this 
notice.  Please  address  comments  to  jon 
M.  Lipshultz.  Environment  and  Natural 
Resources  Division,  Environmental 
Defense  Section,  U.S  Department  of 
Justice.  P.O.  Box  23986,  Washington, 
D.C;.  20026-3986  and  refer  to  L'nitfd 
States  v.  fnhnson.  D]  »  9()-,S-l-l- 
05400/1 

The  proposed  Consent  Decree  may  be 
examined  at  the  Clerks  Office.  United 
States  District  (;ourt  for  the  District  of 
Massachusetts,  2300  United  States 
Courthouse,  Ont?  (Courthouse  Way. 
Boston.  MA  02210-3002. 

Letitia  ].  (irishaw, 

(.'.hicl.  Hnvimnmrntiil  Drfrnsf  Si'ction, 
Hnvimnmrnt  l^  Matiinil  Hfsinin fs  Pivisinn 
|FK  Doc   nO-14HlH  Kilcd  ti-U-lK).  H.4.i  .iiii| 
BILLING  CODE  4410-IS-4I 


DEPARTMENT  OF  JUSTICE 

Notice  of  Application  by  the  Denver 
Rocky  Mountain  News  and  The  Denver 
Post  for  Approval  of  a  Joint 
Newspaper  Operating  Arrangement 

AO=NCY:  Department  of  lustice. 
ACTION:  Notice  of  public's  right  to 
comment. 

SUMMARY:  Notice  is  hereby  given  that 
the  Attorney  General  has  received  an 
application  for  approval  of  a  joint 
newspaper  operating  arrangement 
involving  two  daily  newspapers  in 
Denver.  C'olorado.  The  application  was 
fded  on  May  12.  2000  by  The  E.W. 
Scripps  Company,  whose  subsidiary, 
the  Denver  Publishing  Company, 
publishes  the  Denver  Roc:ky  Mountain 
News,  and  the  MediaNews  Group,  Inc.. 
whose  subsidiary,  the  Denver  Post 
(Corporation,  publishes  The  Denver  Post. 
The  proposed  arrangement  provides  that 
the  printing  and  commerc:ial  operations 
of  both  newspapers  would  he  handled 
by  a  third  entity,  the  'Agency  "  which 
will  be  owned  by  the  parties  in  equal 
shares.  The  joint  operating  agreement 
provides  for  the  comphite  independence? 
of  the  news  and  editorial  departmt'nts  of 
the  two  newspapers. 

The  Newspaper  Preservation  Act.  \5 
U.S.C.  1801  ft  sei]  .  requires  that  joint 
newspaper  operating  arrangements  such 
as  that  proposed  by  the  Denver 
newspapers  have  the  prior  written 
consent  of  the  Attorney  (ieneral  of  the 
United  States  in  order  to  qualify  for  the 
antitrust  exemption  provided  by  the 
Act.  Before  granting  her  consent,  the 


Attorney  Cieneral  must  find  that  one  of 
the  publications  is  a  failing  newspaper 
and  that  approval  of  the  arrangement 
would  effectuate  the  policy  and  purpose 
of  the  Act.  Any  person  with  views  about 
the  proposed  arrangement  may  file 
written  comments  stating  the  reasons 
why  approval  should  or  should  not  be 
granted,  or  requesting  that  a  hearing  be 
held  on  the  application.  A  request  for 
hearing  must  set  forth  the  issues  of  fact 
to  be  determined  and  the  reason  that  a 
hearing  is  believed  necessary  to 
determine  them. 

All  correspondence  to  the  Department 
of  Justice,  the  Attorney  General  and 
other  Senior  Department  (Officials 
commenting  on  the  proposed  ]OA  will 
be  placed  in  the  public  file  and  made 
available  as  described  below. 
DATES  AND  PUkCE  FOR  FILING:  Comments 
shall  be  filed  by  mailing  or  delivering 
five  copies  to  the  Assistant  Attorney 
General  for  Administration,  Justice 
Management  Division,  Department  of 
lustice,  Washington,  DC  20530.  and 
must  be  received  by  July  10.  2000 
Replies  to  any  comments  filed  on  or 
before  that  date  may  be  filed  on  or 
before  August  8.  2000 
ADDRESSES:  In  accordance  with  the 
Newspaper  Preservation  Act 
Regulations,  at  28  CFR  Part  48.  copies 
of  the  proposed  arrangement  and  other 
materials  filed  by  the  newspapers  in 
support  of  the  application  are  available 
for  public  inspection  in  the  main  offices 
of  the  newspapers  involved.  In  addition, 
these  materials  plus  any  filed  comments 
are  available  for  public  inspection  in  the 
Department  of  justice.  National  Place 
Building.  1331  Pennsylvania  Avenue, 
NW.,  Suite  1220,  Washington.  DC 
20530 

FOR  FURTHER  INFORMATION  CONTACT: 

Stuart  Frisch.  Cieneral  Counsel,  justice 
Management  Division,  202-514-3452. 

l)HtH(i:  |un.-fi.  2(100 
Stephen  R.  Colgate, 
.\'<sistant  .Mtumiy  (ifnrml  for 
AdniinistmtKiii 

IFK  Dim     ()()^14(.MJ  HUhI  H-8-00;  8:45  ami 
BILLING  CODE  441(MUMI 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  Proposed  Consent 

In  accordance  with  Departmental 
Policy,  28,  CFR  t}  50.7,  notice  is  hereby 
given  that  a  proposed  consent  decree  in 
I  'nited  Stntfs  v  D\er.  Civil  Action  No. 
00CVn013  (D.  Mass.),  was  lodged  with 
the  United  States  District  Court  for  the 
District  of  Massachusetts  on  May  23, 
2000.  This  proposed  Consent  Decree 


concerns  a  complaint  filed  by  the 
United  States  against  Bruce  S.  Dyer  and 
the  Holly  Farms  Nominee  Trust, 
pursuant  to  section  301(a)  of  the  Clean 
Water  Act.  33  U.S.C.  §  1311(a),  to  obtain 
injunctive  relief  from,  and  impose  civil 
penalties  against  the  Defendants  for  the 
discharge  of  pollutants  into  the  waters 
of  the  United  States  at  portions  of  an 
approximately  107  acre  parcel  of  land 
located  at  36  Holly  Lane  in  Bridgewater, 
Massachusetts  where  a  cranberry  farm 
now  exists 

The  proposed  Consent  Decree 
prohibits  the  discharge  of  pollutants 
into  waters  of  the  United  States  without 
authorization  by  the  United  States 
Department  of  the  Army  Corps  of 
Engineers  and  requires  Defendants,  at 
their  own  expense  and  at  the  direction 
of  EPA,  to  restore  and/or  mitigate  the 
damages  caused  by  their  unlawful 
activities  This  proposed  Consent 
Decree  further  requires  Defendants  to 
pay  civil  penalties  to  the  United  States 
as  follows:  two  thousand  dollars 
($2,000)  within  thirty  (30)  days  of  the 
date  of  entry  of  this  Consent  Decree, 
three  thousand  dollars  ($3,000)  at  the 
one  year  anniversary  of  the  date  of 
entry;  three  thousand  dollars  ($3,000)  at 
the  two  year  anniversary  of  the  date  of 
entry;  and  four  thousand  dollars 
($4,000)  at  the  four  year  anniversary  of 
the  date  of  entry. 

The  Department  of  Justice  will  accept 
written  comments  relating  to  this 
proposed  Consent  Decree  for  thirty  (30) 
days  from  the  date  of  publication  of  this 
notice.  Please  address  comments  to  Jon 
M.  Lipshultz.  Environment  and  Natural 
Resources  Division,  Environmental 
Defense  Section,  U.S.  Department  of 
lustice,  P.O.  Box  23986,  Washington. 
DC.  20026-3986  and  refer  to  United 
States  v.  Dvf?r.  Dj  #  909-5-1-1-05400/ 
1. 

The  proposed  Consent  decree  may  be 
examined  at  the  Clerk's  Office,  United 
States  District  Court  for  the  District  of 
Massachusetts,  2300  United  States 
Courthouse,  One  Courthouse  Way. 
Boston,  MA  02210-3002. 

Letitia  |.  Grishaw, 

Chief.  Envirnnmental  Defense  Section. 
Environment  Ir  SatumI  Resources  Division. 
jFR  Dot  00-14617  Filed  &-8-00;  8:45  am) 
BILLING  CODE  4410-15-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation  and  Liability  Act 

In  accordance  with  Department  of 
Justice  policy  codified  at  28  CFR  50.7 
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and  Section  122  of  CERCLA.  42  U.S.C. 
9622,  notice  is  hereby  given  that  on  May 
26,  2000,  two  proposed  Consent  Decrees 
in  United  States  v.  Elsa  Morgan- 
Skinner,  et  al.  Civ.  Action  No.  C-1-00- 
424,  were  lodged  with  the  United  States 
District  Court  for  the  Southern  District 
of  Ohio.  The  first  Consent  Decree 
represents  a  settlement  of  claims  of  the 
United  States  for  recovery  of  response 
costs  incurred  by  the  United  States  in 
connection  with  the  Skinner  Landfill 
Superfund  Site  (Site)  in  West  Chester, 
Ohio,  under  Section  107(a)  of  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  of  1980,  as  amended,  42  U.S.C. 
9607(a),  against  Elsa  Morgan-Skinner 
and  seventy-two  (72)  other  potentially 
responsible  parties  (PRPs)  that 
contributed  hazardous  substances  to  the 
Site.  Under  the  terms  of  the  Consent 
Decree  (the  Remedial  Action  or  "RA 
Consent  Decree"),  the  Settling 
Cienerator/Transporter  Defendants, 
including  approximately  sixty-six  (66) 
companies,  (Work  Parties)  will 
implement  an  EPA-approved  remedial 
action  which  includes,  among  other 
things,  the  construction  of  a  cap  over  a 
former  dump  and  buried  waste  lagoon 
area;  and  the  interception,  capture  and 
treatment  of  contaminated  groundwater 
located  down-gradient  from  the  capped 
area.  The  Settling  Owner/Operator 
Defendant  Elas  Morgan-Skinner,  the 
current  Site  owner,  agrees  to  grant 
access  to  and  restrictive  use  covenants 
on  the  Site,  and  resolve  her  liability  by 
selling  an  option  to  purchase  the  Site  for 
$5,000  to  the  Work  Parties.  A  portion  of 
the  proceeds  of  any  such  sale  will  be 
deposited  into  an  account  knowm  as  the 
Skinner  Landfill  Special  Account.  Two 
Settling  Federal  Agencies,  the  (General 
Services  Administration  and  the 
Defense  Logistics  Agency,  will  pay 
$602,599.12  into  the  Skiimer  Landfill 
Special  Account.  Finally,  the  Settling 
De  Minimis  Federal  Agencies,  including 
the  United  States  Army,  United  States 
Air  Force,  United  States  Information 
Agency  and  the  United  States  Postal 
Service,  each  of  which  contributed  less 
than  1%  of  the  total  volume  of  waste  at 
the  Site,  will  pay  $87,804.29  into  the 
Skiimer  Landfill  Special  Account. 
Eighty  percent  of  the  funds  in  the 
Special  Account  wdl  be  available  for 
disbursement  to  the  Work  Parties  for 
their  remediation  work.  In  exchange  for 
these  payments  and  performance  of  the 
remedial  action,  each  of  the  Settling 
Defendants  under  the  RA  Consent 
Decree  will  receive  covenants  not  to  sue 
and  contribution  protection. 

The  second  Consent  Decree  resolves 
the  United  States'  claims  for  recovery  of 


response  costs  incurred  at  the  Site 
against  seven  municipalities,  including 
the  Cities  of  Blue  Ash,  Deer  Park, 
Madiera,  Mason,  Sharonville  and  the 
Villages  of  Lincoln  Heights  and  Monroe, 
each  of  which  contributed  municipal 
solid  waste  (MSW)  to  the  Site.  Under 
the  terms  of  this  Consent  Decree  (known 
as  the  "MSW  Consent  Decree")  the 
Settling  Municipalities  will  pay  a  total 
of  $17,218  into  the  Skinner  Special 
Account.  These  funds  will  be  made 
available  to  the  Work  Parties  for  their 
remediation  work.  In  exchange  for  this 
payment,  each  of  the  Settling 
Municipalities  will  receive  a  covenant 
not  to  sue  and  contribution  protection. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  proposed  Consent 
Decrees.  Comments  should  be  addressed 
to  the  Assistant  Attorney  General  of  the 
Environmental  and  Natural  Resources 
Division.  Department  of  Justice,  950 
Pennsylvania  Avenue,  NW,  Washington, 
DC  20530,  and  should  refer  to  United 
States  v.  Elsa  Morgan-Skinner  et  al.  Civ. 
Action  No.  C-1-00-424,  D.F.  Ref.  Nos. 
90-11-3-1620,  90-11-6-118,  90-11-6- 
128. 

The  Consent  Decrees  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  220  United  States  Post 
Office  &  Courthouse,  100  E.  5th  Street, 
Cincinnati,  Ohio,  45202,  and  at  the 
United  States  Environmental  Protection 
Agency,  Region  5,77  West  Jackson 
Boulevard,  Chicago,  Illinois  60604- 
3590.  A  copy  of  the  Consent  Decrees 
may  also  be  obtained  by  mail  from  the 
Consent  Decree  Library,  PO  Box  7611, 
U.S.  Department  of  Justice,  Washington, 
DC  20044-7611.  In  requesting  a  copy  of 
the  Consent  Decree,  please  enclose  a 
check  payable  to  the  Consent  Decree 
Library  in  amount  of  $65.50  for  both 
Consent  Decrees;  or  $60.00  (240  pages  at 
25  cents  per  page  reproduction  cost)  for 
the  RA  Consent  Decree;  or  $5.50  (22 
pages  at  25  cents  per  page  reproduction 
cost)  for  the  MSW  Consent  Decree. 

Joel  M.  Gross, 

Chief.  Environmental  Enforcement  Section. 
Environmental  &■  Natural  Resources  Division 
[FR  Doc.  00-14624  Filed  6-8-00:  8:45  am) 

BILUNG  CODE  4410-15-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Under  The  Comprehensive 
Environmental  Response, 
Compensation  and  Liability  Act 

Notice  is  hereby  given  that  on  May  23, 
2000,  a  proposed  Consent  Decree  in 


United  States  v.  Riverside  Plating 
Company.  Inc.  et  al..  Civil  Action  No. 
OO-C-0320  was  lodged  with  the  United 
States  District  court  for  the  Western 
District  of  Wisconsin. 

This  consent  decree  represents  a 
settlement  of  claims  brought  against 
Riverside  Plating  Company,  Inc. 
("Riverside  Plating  ")  and  Richard  ]. 
Bouziane  under  Section  107  of  CERCLA. 
42  U.S.C.  9607,  for  the  recovery  of  costs 
incurred  by  the  United  States  in 
responding  to  the  release  or  threatened 
release  of  hazardous  substances  at  and 
from  the  Riverside  Plating  Superfund 
Site  in  Janesville,  Wisconsin.  John  C. 
Bouziane,  Michael  J.  Bouziane, 
Bouziane  Enterprises.  Bouziane  Plating, 
the  Ruth  Bouziane  Trust,  the  Bouziane 
Family  Trust  and  the  Estate  of  Ruth 
Bouziane  are  also  parties  to  the  consent 
decree. 

Under  the  proposed  settlement. 
Riverside  Plating  and  Richard  Bouziane 
will,  inter  alia,  pay  the  United  States 
$50,000  in  partial  reimbursement  of 
response  costs  incurred  by  the  United 
States  in  connection  with  the  Riverside 
Plating  Superfund  Site. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  conmients 
relating  to  the  Consent  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  (General. 
Environment  and  Natural  Resources 
Division.  P.O.  Box  7611.  U.S. 
Department  of  Justice,  Washington,  D.C. 
20044-7611,  and  should  refer  to  United 
States  V.  Riverside  Plating  Companv, 
Inc.  et  al.  D.J.  Ref.  90-ll-2-06129/'2. 

The  Consent  Decree  may  be  examined 
at  the  Office  of  the  United  States 
Attorney,  660  West  Washington  Ave., 
Suite  200,  Madison,  Wisconsin,  and  at 
U.S.  EPA  Region  5.  77  West  Jackson 
Boulevard,  Chicago,  Illinois.  A  copy  of 
the  Consent  Decree  may  also  be 
obtained  by  mail  from  the  Consent 
Decree  Library,  P.O.  Box  7611.  U.S. 
Department  of  Justice.  Washington.  DC. 
20044-7611.  In  requesting  a  copy, 
please  enclose  a  check  in  the  amount  of 
$7.50  (25  cents  per  page  reproduction 
cost)  payable  to  the  Consent  Decree 
Library. 

Joel  M.  Gross, 

Chief.  Environmental  Enforcement  Section. 
Environment  and  .\'atural  Resources  Division 
[FR  DoL.  00-1462,3  Filed  6-8-00:  8:45  am] 

BILUNG  CODE  4410-1S-M 
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DEPARTMENT  OF  JUSTICE 

[AAG/A  Order  No.  199-2000] 

Privacy  Act  of  1974;  System  of 
Records 

The  Department  uf  lustice  (D()|). 
Iu.sfic:e  Management  Division  (JMD). 
proposes  to  modify  th»!  Kmplovee 
Assistance  Program  (EAP|  Treatment 
and  Referral  Records.  Iustice/JMI>-1B. 
The  primary  purpose  for  estahlishing 
the  system  of  ret;ords  was  to  permit  the 
standard  medical  practice  of  retaining 
and  recording  the  mental  health  history 
of  EAP  clients,  the  rationale  for  the 
counseling  and  referral  provided  by  the 
EAP  counselor  and  to  record  the 
number  of  contacts  made  over  time.  The 
Department  now  proposes  to  modify  the 
routine  uses  of  records  maintained  m 
the  system  to  reflect  changes  in  program 
personnel,  policy  and  procedures   The 
existing  routine  use  allowing  for 
di.sclosures  to  state  or  local  authorities 
to  report,  where  required  under  State 
law,  incidents  of  child  abuse  or  neglect, 
has  been  revi.sed  to  include  incidents  of 
elder  or  domestic  abuse  or  neglect   In 
addition,  to  reflect  the  fai:t  that  the 
Department  refers  EAP  clients  to 
c:ontrac:t  counselors,  the  Notice  adds  a 
routine  use  allowing  for  the  disclosure 
of  records  to  such  contr.ictors,  Th»' 
Notice  also  adds  a  routine  use 
permitting  disclosures  to  any  person 
who  is  responsible  for  the  care  of  an 
EAP  client  wht;n  tht?  EAP  client  to 
whom  the  records  pertain  is  mentally 
incompetent  or  under  legal  disability 
Penally,  the  Notic:e  adds  a  routine  use 
allowing  for  disclosures  to  any  perstm 
or  entity  to  the  extent  neces.sary  to  meet 
a  bona  fide  medical  emergency.  When 
this  last  routine  use  was  suggested  when 
the  Department  published  its  original 
EAP  vSystem  of  Records  notice,  it  was 
eliminated  bast>d  on  the  argument  that 
exemption  (b)(8),  .5  U.S.C.  sec. 
552a(b)(8).  to  the  Privacy  Act.  already 
provided  authority  to  make  such 
di.sclosures.  Recognizing  that  there  is 
ambiguity  in  exemption  (b)(8)  as  to 
whether  records  about  an  individual 
may  be  disclosed  to  a  third  person,  we 
have  added  this  routine  use  to  clearly 
allow  for  such  disclosures  in  medical 
emergencies 

In  addition,  the  Department  is 
revising  the  .System  Location  and 
System  ManagtT  and  Address  sttctions 
to  reflect  personnel  changes,  and 
updating  the   "Storage"  and  "Retention  " 
sections  to  reflect  a  partial  automation 
of  the  systtmi 

Titles  US.C.  sec.  5.52a(e)(4)  and  (11) 
provide  that  the  public  be  givt^n  a  ,10- 
day  period  in  whi(  h  to  c DinmtMit  on  the 
proposed  modifications  The  ()ffic(>  of 


Management  and  Budget  (OMB),  which 
has  oversight  responsibility  under  the 
Act.  requires  a  40-day  period  in  which 
to  review  the  proposed  modifications. 
Therefore,  please  submit  any  comments 
by  40  days  from  publication  of  this 
notice.  The  public,  OMB  and  the 
Congress  are  invited  to  submit  written 
comments  to  Mary  Cahill.  Management 
and  Planning  Staff,  Justice  Management 
Divisif)n,  Department  of  Justice. 
Washington.  DC  20530,  (202)  307-1823. 

As  required  by  5  U.S.C.  sec  552a(r), 
the  Department  of  Justice  has  provided 
a  report  on  the  proposed  changes  to 
OMB  and  the  Congress. 

A  modified  system  description  is  set 
forth  below. 

l)HU'(i     luDI-  1.  JOOt) 

Stephen  R.  Colgate, 

.\ss;sf(;nf  Attorney  Gcnfral  jut 
AilniinistnitiDn. 

JUSTICE/JMD-016 

SYSTEM  NAME: 

Employee  Assistance  Program  (EAP) 
Coun.seling  and  Referral  Records, 
fustice/|MD-016. 

SYSTEM  LOCATION: 

Re<:ords  are  maintained  by  the  JMD 
EAP  staff.  Interested  parties  wishing  to 
correspimd  regarding  records  should 
direct  their  inquiries  to  the  EAP  System 
Manager.  DO)  EAP  and  Worklife  Group 
Assistant  Director,  Justice  Management 
Division,  US  Department  of  Justice, 
4.50  Pfmnsylvania  Ave.  NW. 
Washington.  DC.  20.530.  or  call  (202) 
514-184fi 

CATEGORIES  OF  INDIVIDOALS  COVERED  BY  THE 
SYSTEM: 

(Current  and  former  employees  of  the 
Offices.  Boards,  Divisions  and 
occasionally  Bureaus  of  the  Department 
(as  listed  at  28  CFR  0.1 ),  including  the 
Office  of  the  Inspector  General,  the 
Executive  Office  of  the  U.S.  Trustees, 
the  Executive  Office  for  Immigration 
Revit'w  and  the  Office  of  Justice 
Programs,  who  have  sought  counseling 
or  have  been  referred  for  counseling  or 
treatment  through  the  EAP  To  the 
limited  degree  that  counseling  and 
referral  may  be  provided  to  family 
members  of  these  employees,  these 
individuals  are  covered  by  the  EAP 
System.  The  remainder  of  this  notice 
will  refer  to  all  persons  covered  by  the 
System  as  "EAP  client(s).  '  Categories  of 
records  in  the  system: 

Records  include  any  record,  written 
or  electronic,  which  may  assist  in 
diagnosing,  evaluating,  counseling  and/ 
or  treating  an  EAP  client,  or  resolving  an 
EAP  client's  complaint  or  management's 
concerns  (management  consultation) 


regarding  the  EAP  client's  performance, 
attendance,  or  conduct  problems. 
Included  are  the  EAP  counselor's 
intake/termination  and  outcome 
documents;  case  notes;  pertinent 
psychosocial,  medical  and  employment 
histories;  medical  tests  or  screenings, 
including  drug  and  alcohol  tests  and 
information  on  positive  drug  tests 
generated  by  the  staff  of  the  Drug  Free 
Workplace  Program  or  treatment 
facilities  from  which  the  EAP  client  may 
be  receiving  treatment;  treatment  and 
rehabilitation  plans;  behavioral 
improvement  plans;  and  records  of 
referrals.  Referrals  include  those  to 
community  treatment  resources  and 
social  service  agencies  that  provide 
legal,  financial  or  other  assistance  not 
related  to  mental  health  or  general 
medical  services.  Where  clinical 
referrals  have  been  made,  records  may 
include  relevant  information  related  to 
counseling,  diagnosis,  prognosis, 
treatment  and  evaluation,  together  with 
follow-up  data  that  may  be  generated  by 
the  community  program  providing  the 
relevant  services.  Other  records 
included  in  the  system  are  the  written 
consent  forms  used  to  permit  the 
disclosure  of  information  outside  the 
EAP.  Records  may  also  include  account 
information,  such  as  contractor  billings 
and  government  payments,  when  EAP 
services  are  provided  by  an  EAP 
contractor. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

42  U.S.C.  sec.  290dd-2;  42  CFR  part 
2;  5  U.S.C.  3301,  7361.  7362.  7901  and 
7904;  44  U.S.C.  3101;  Executive  Order 
12564;  and  Pub.  L.  100-71,  101  Stat. 
391.  sec.  503  (July  11,  1987). 

PURPOSE: 

Records  are  maintained  to  document 
the  work  performed  by  the  EAP  on 
behalf  of  the  EAP  client  and  to  allow  for 
the  tracking  of  the  EAP  client's  progress 
and  participation  in  the  EAP  or 
community  programs.  These  records 
may  also  be  used  to  track  compliance 
with  Abeyance  or  Last  Change 
Agreements  that  include  treatment 
options,  in  which  the  EAP  is  an  integral 
part  of  establishing  and/or  monitoring 
treatment  compliance  as  directed  by  the 
EAP  client.  Routine  uses  of  records 
maintained  in  the  system,  including 
categories  of  users  and  purposes  of  such 
uses: 

In  addition  to  those  disclosures 
permitted  by  the  Privacy  Act  itself,  5 
use.  sec.  552a(b).  relevant  information 
may  be  disclosed  from  this  system  of 
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records  without  EAP  client  consent  as 
follows:  ' 

1.  To  appropriate  State  or  local 
authorities  to  report,  where  required 
under  State  law.  incidents  of  suspected 
child,  elder  or  domestic  abuse  or 
neglect. 

2.  To  any  person  or  entity  to  the 
extent  necessary  to  prevent  an  imminent 
crime  which  directly  threatens  loss  of 
life  or  serious  bodily  injury. 

3.  To  JMD  contractors  that  provide 
counseling  and  other  services  through 
referrals  from  the  EAP  staff  to  the  extent 
that  it  is  appropriate,  relevant,  and 
necessary  to  enable  the  contractor  to 
perform  his  or  her  counseling, 
treatment,  rehabilitation,  and  evaluation 
responsibilities. 

4.  To  any  person  who  is  responsible 
for  the  care  of  an  EAP  client  when  the 
EAP  client  to  whom  the  records  pertain 
is  mentally  incompetent  or  under  legal 
disability. 

5.  To  any  person  or  entity  to  the 
extent  necessary  to  meet  a  bona  fide 
medical  emergency. 

POLICIES  AND  PRACTICES  FOR  STORING 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Information  in  this  system  is 
maintained  on  paper  and  computer 
discs  which  are  stored  in  locked  GSA- 
approved  security  containers. 

RETRIEVABILmr: 

Records  are  indexed  and  retrieved  by 
identifying  number  or  symbol,  cross- 
indexed  to  EAP  client  names. 

SAFEGUARDS: 

Paper  records  and  computer  discs  are 
kept  in  locked  GSA-approved  security 
containers,  and  the  computer  discs  are 
password  protected.  Only  EAP  staff  will 
have  access  to  the  records.  Records  may 
be  reviewed  by  any  EAP  staff  member 
as  may  be  needed  to  provide  EAP 
services.  No  record  may  be  released  by 
the  DOJ  EAP  staff  without  prior 
approval  of  the  DOJ  EAP  System 
Manager. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  for  three  years 
after  the  EAP  client  ceases  contact  with 
the  counselor  (in  accordance  with 
General  Records  Schedule  No.  1,  Item 
No.  26}  unless  a  longer  retention  period 
is  necessary  because  of  administrative 
or  judicial  proceedings.  In  such  cases, 
the  records  are  retained  for  six  months 
after  the  conclusion  of  the  proceedings. 
Paper  records  are  destroyed  by 
shredding,  which  must  be  performed  by 
an  EAP  staff  member.  Computer  discs 
are  erased,  degaussed  or  physically 
destroyed  by  an  EAP  staff  member. 


SYSTEM  MANAGER  AND  ADDRESS: 

DOJ  EAP  and  WorklifQ  Group 
Assistant  Director.  Justice  Management 
Division,  U.S.  Department  of  Justice  950 
Pennsylvania  Ave.  N\V,  Washington.  DC 
20530^ (202)  514-1846. 

NOTIRCATION  PROCEDURE: 

Some  as  Record  Access  Procedures. 

RECORD  ACCESS  PROCEDURES: 

Make  all  requests  for  access  in  wTiting 
to  the  EAP  System  Manager  identified 
above.  Clearly  mark  the  envelope  and 
letter  "Freedom  of  Information  Act/ 
Privacy  Act  Request."  Provide  the  full 
name  and  notarized  signature  of  the 
individual  who  is  the  subject  of  the 
record,  the  dates  during  which  the 
individual  was  in  counseling  .  any  other 
information  which  may  assist  in 
identifying  and  locating  the  record,  and 
a  return  address. 

CONTESTING  RECORD  PROCEDURES: 

Director  all  requests  to  contest  or 
amend  information  to  the  EAP  System 
Manager  identified  above.  The  request 
should  follow  the  Record  Access 
Procedures,  listed  above,  and  should 
state  clearly  and  concisely  the 
information  being  contested,  the  reason 
for  contesting  it,  and  the  proposed 
amendment  thereof  Clearly  mark  the 
envelope  and  letter  "Freedom  of 
Information  Act/Privacy  Act  Request." 

RECORD  SOURCE  CATEGORIES: 

Records  are  generated  by  EAP 
personnel,  referral  counseling  and 
treatment  programs  or  individuals,  the 
EAP  client  who  is  the  subject  of  the 
record,  the  personnel  office  and  the  EAP 
client's  supervisor.  In  the  case  of  drug 
abuse  counseling,  records  may  also  be 
generated  by  the  staff  of  the  Drug-Free 
Workplace  Program  and  the  Medical 
Review  Officer. 

EXEMPTIONS  CLAIMED  FOR  THIS  SYSTEM: 
None. 

[FR  Doc.  00-14616  Filed  6-8-00;  8:45  am] 
BILUNG  CODE  4910-CJ-M 


DEPARTMENT  OF  JUSTICE 
Immigration  and  Naturalization  Service 

[INS  No.  2065R-00] 
RiN111&-AE26 

Extension  of  Re-registration  Period 
and  Woric  Authorization  for  Hondurans 
Under  Temporary  Protected  Status 
Program 

AGENCY:  Immigration  and  Naturalization 
Service.  Justice. 
ACnON:  Notice. 


SUMMARY:  This  notice  extends  the  re- 
registration  period  until  July  5.  2000  for 
those  eligible  nationals  of  Honduras  (or 
aliens  having  no  nationality  who  last 
habitually  resided  in  Honduras)  who 
may  re-register  for  Temporary  Protected 
Status  (TPS)  and  apply  for  a  new  period 
of  employment  authorization.  On  May 

11,  2000,  through  a  notice  in  the 
Federal  Register  at  65  FR  30438.  the 
Attorney  General  extended  the  TTS 
designation  of  Honduras  for  an 
additional  12-month  period,  until  July 
5,  2001.  The  May  11,  2000  Federal 
Register  notice  also  set  the  end  of  the 
filing  period  for  re-registration  at  June 

12,  2000.  which  is  now  being  changed 
to  July  5.  2000. 

In  addition  to  extending  the  re- 
registration  period,  this  notice  extends 
until  December  5.  2000  the  validity  of 
Employment  Authorization  Documents 
(EADs)  that  were  issued  to  Honduran 
nationals  (or  aliens  having  no 
nationality  who  last  habitually  resided 
in  Honduras)  under  the  initial  TPS 
designation  and  that  are  set  to  expire  on 
July  5.  2000.  To  be  eligible  for  this 
automatic  extension  of  employment 
authorization,  an  individual  must  be  a 
national  of  Honduras  (or  an  alien  having 
no  nationality  who  last  habitually 
resided  in  Honduras)  who  previously 
applied  for  and  received  an  EAD  under 
the  initial  January  5.  1999  designation  of 
Honduras  for  TPS.  This  automatic    ■ 
extension  is  limited  to  EADs  bearing  an 
expiration  date  of  July  5.  2000  and  the 
notation: 

•  "A-12"  or  "C-19"  on  the  face  of  the 
card  under  "Category  "  for  EADs  issued 
on  Form  1-766;  or, 

•  "274A.12(A)(12)"or 
"274A.12(C)(19)"  on  the  face  of  the  card 
ujider  "Provision  of  Law"  for  EADs 
issued  on  Form  I-688B. 

EFFECTIVE  DATES:  The  extension  of  the 
TPS  designation  for  Honduras  is 
effective  July  6.  2000.  and  will  remain 
in  effect  until  July  5.  2001.  The  re- 
registration  period  began  May  11.  2000 
and  will  remain  in  effect  until  July  5, 
2000.  All  EADs  that  were  issued  to 


'  To  the  extent  that  the  release  of  alt  uhol  and 
drug  abuse  records  is  more  restricted  than  other 
records  sub)ect  to  the  Privacy  .^ct.  DOI  will  tolluw 
such  restrictions.  See  42  I'.S'.C  290dd-2.  42  CFR 
part  2. 
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Honduran  natioiuLs  (or  ali»>n.s  having  nf> 
nationality  who  last  habitually  resided 
in  Finndura.s)  under  the  initial  Honduras 
TPS  designation  and  that  are  set  to 
expire  on  [ulv  5.  2()()()  are  autonidticallv 
extended  until  Decenibf^r  ?>.  2(HH). 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Hardin.  Office  of 
Adjudications,  Immigration  and 
Naturalization  .Service.  Room  3214.  42.5 
I  Street,  NVV..  Washington,  IX:  20536. 
telephone  (202)  514-47.'^4. 
SUPPLEMENTARY  INFORMATION: 

Why  Did  the  Immigration  and 
Naturalization  Service  Decide  To 
Extend  the  Re-registration  Period  for 
Hondurans  Filing  for  an  Extension  of 
Temporary  Protected  Status? 

The  extreme  devastation  of  Hurricane 
Mitch  prompted  the  Attorney  General  to 
make  an  unprecedented  original  18- 
month  designation  under  TPS  for 
Honduras.  Typically,  TPS  designations 
are  for  12  months,  which  is  also  the 
time  period  after  which  TPS  applicants 
must  annually  register  with  the 
Immigration  and  Naturalization  Service 
(Service).  H  U.S.C.  1254a(c)(3)(C).  This 
annual  registration  must  take  place 
within  30  days  of  the  anniversary  of  the 
initial  grant  of  Temporary  Protected 
Status.  8  C:FR  244.17 

The  initial  18-month  grant  of  TPS 
status  to  Honduras,  combined  with 
EADs  issued  under  TPS  desigiKitions  for 
Honduras  stating  )uly  5,  2000  as  their 
expiration  date,  has  cau.sed  confusion  is 
to  when  a  Honduran  TPS  applicant  is 
required  to  fih*  for  a  TPS  extension. 
Because  of  this,  the  .Service  is  extending 
the  dates  for  re-registration  by  this 
Notice  until  the  last  day  of  the  initial 
Honduras  TPS  designaiion.  fuly  5.  200. 

When  Can  I  Register  for  an  Extension 
of  TPS? 

The  re-registration  period  begins  May 
1 1,  2000  and  will  remain  in  effect  until 
July  5.  2000.  Applications  must  be 
physically  received,  not  just 
postmarked,  at  the  appropriate  .Service 
Center  by  July  5.  2000  For  further  filing 
instructions,  see  the  previous  notice  in 
the  May  11.  2000  Federal  Register 

What  Forms  Must  I  Send  in  Order  To 
Register  for  an  Extension  of  TPS? 

As  stated  previously,  in  the  May  1 1. 
2000.  Federal  Register  notic*-.  in  ordt.'r 
to  re-register  under  the  TPS  program, 
you  must  file  your  TPS  application. 
Form  1-821  (without  fee)  and  an 
application  for  employment 
authorization.  Form  I-7f).'j   If  you  want 
an  EAD.  you  must  submit  a  fee  of  SUM) 
If  you  are  not  re<iuesting  employment 
authorization,  you  do  not  need  to 
submit  a  fee.  Both  forms  1-821  and  1- 


7B.5  must  be  received  by  the  appropriate 
.Servic  e  Center  by  luly  S.  2000. 

Why  Is  the  Service  Automatically 
Extending  the  Expiration  Date  of  EADs 
From  fuly  5,  2000  to  December  5.  2000? 

As  stated  above,  qualified  individuals 
must  apply  for  a  new  EAD  in  order  to 
register  for  and  extension  of  TPS. 
Conserving  both  fHe  number  of 
applications  that  the  Service  anticipates 
it  will  receive  and  Service  processing 
capabilities  given  the  short  timeframe 
provided  by  statute  for  the  decision  to 
extend  the  Attorney  General  s 
designation  of  Honduras  under  the  TPS 
program,  it  is  likely  that  many  re- 
registrants  will  receive  their  new  EAD 
after  the  expiration  date  of  their  current 
EAD.  Unless  an  extension  on  the 
expiration  date  of  their  EAD  is 
provided,  re-registrants  may  experience 
a  gap  in  employment  authorization. 
Therefore,  to  afford  the  Service 
sufficient  processing  time  and  to  ensure 
that  re-registrants  will  be  able  to 
maintain  their  employment 
authorization  until  they  receive  a  new 
EAD  in  connection  with  their  re- 
registration  for  the  new  period  of  TPS, 
the  Service,  through  this  notice,  is 
extending  the  validity  of  applicable 
EADs  to  December  5.  2000. 

Who  Is  Eligible  To  Receive  an 
Automatic  Extension  of  Employment 
Authorization? 

To  be  eligible  for  an  automatic 
extension  of  employment  authorization, 
an  individual  must  be  a  national  of 
Honduras  (or  an  alien  having  no 
nationality  who  last  habitually  resided 
in  Honduras)  who  previously  applied 
for  and  received  and  EAD  under  the 
initial  January  5.  1999  designation  of 
Honduras  for  TPS.  This  automatic 
extension  is  limited  to  EADs  bearing  an 
expiration  date  of  )uly  .5.  2000  and  the 
notation: 

•  ".^-12  or  •■C-19"  on  the  face  of  the 
card  under  "Category"  for  EADs  issued 
fin  P'orm  1-766;  or. 

•  "274A.12(A)(12)"or 
•274A.12(C)(19)"  on  the  face  of  the  card 

under  'Provision  of  I^w"  for  EADs 
isHued  on  Form  1-688B 

Does  a  Qualified  Individual  Have  To 
Apply  to  the  Service  for  the  Automatic 
Extension  to  December  5,  2000  of  His  or 
Her  TPS-related  EAD? 

No,  the  extension  of  the  validity  of  the 
previously  i.ssued  EADs  to  December  5. 
2000  is  automatic  and  there  is  no  fee. 
However,  as  discussed  below,  qualified 
individuals  are  encouraged  to  retain  a 
copy  of  this  Federal  Register  notice  for 
purposes  of  the  employment  verification 
process.  Also,  qualified  individuals 


must  re-register  by  July  5,  2000  in  order 
to  be  eligible  for  a  new  EAD  that  is  valid 
until  July  5,  2001. 

What  Documents  Can  a  Qualified 
Individual  Show  to  His  or  Her 
Employer  as  Proof  of  Employment 
Authorization  and  Identity  When 
Completing  the  Employment  Eligibility 
Verification  Form  (Form  1-9)? 

For  completion  of  the  Form  1-9  at  the 
time  of  hire  or  reverification.  qualified 
individuals  who  have  received  an 
extension  of  employment  authorization 
by  virtue  of  their  Federal  Register 
notice  can  present  their  employer  their 
TPS-related  EAD  as  proof  of  valid 
employment  authorization  and  identity 
until  December  5.  2000.  To  minimize 
confusion  over  this  extension  at  the 
time  of  hire  or  re-verification,  qualified 
individuals  may  also  present  to  their 
employer  a  copy  of  this  Federal  Register 
notice  regarding  the  extension  of 
employment  authorization  to  December 
5.  2000.  In  the  alternative  to  presenting 
a  TPS-related  EAD.  any  legally 
acceptable  document  or  combination  of 
documents  listed  in  List  A.  List  B.  or 
List  C  of  the  Form  1-9  may  be  presented 
as  proof  of  identity  and  employment 
eligibility;  it  is  the  choice  of  the 
employee. 

How  Can  Employers  Determine  Which 
EADs  That  Have  Been  Automatically 
Extended  Through  December  5,  2000, 
Are  Acceptable  for  Completion  of  the 
Form  1-9? 

For  purposes  of  verifying  identity  and 
employment  eligibility  or  re-verifying 
employment  eligibility  on  the  Form  1-9 
until  December  5.  2000.  employers  of 
TPS  Honduran  nationals  (or  aliens 
having  no  nationality  who  last 
habitually  resided  in  Honduras)  whose 
employment  authorization  has  been 
automatically  extended  by  this  notice 
must  accept  an  EAD  that  contains  an 
expiration  date  of  fuly  5.  2000  and  that 
btiars  the  notation: 

•  'A-12"  or  'C-19 "  on  the  face  of  the 
card  under  "Category"  for  EADs  issued 
on  Form  1-766;  or, 

•  "274A.12(A)(12)"or 

"274A  12(C)(19)"  on  the  face  of  the  card 
under  "Provision  of  l..aw"  for  EADs 
issued  on  Form  I-688B. 

New  EADs  or  extension  stickers 
showing  the  December  5.  2000 
expiration  date  will  not  be  issued. 
Employers  should  not  request  proof  of 
Honduran  citizenship.  Employers 
presented  with  an  EAD  that  has  been 
extended  by  this  Federal  Register  notice 
and  that  appears  to  be  genuine  and  to 
relate  to  the  employee  should  accept  the 
document  as  a  valid  List  A  document 
and  should  not  ask  for  additional  1-9 
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documentation.  This  action  by  the 
Service  through  this  Federal  Register 
notice  does  not  affect  the  right  of  an 
employee  to  present  any  legally 
acceptable  document  as  proof  of 
identity  and  eligibility  for  employment. 
Employers  are  reminded  that  the  laws 
prohibiting  unfair  immigration-related 
employment  practices  remain  in  full 
force.  Employers  may  call  the  Services 
Office  of  Business  Liaison  Employer 
Hotline  at  1-800-357-2099  to  speak  to 
a  Service  representative  about  this 
Notice.  Employers  can  also  call  the 
Office  of  Special  Counsel  for 
Immigration  Related  Unfair 
Employment  Practices  (OSC)  Employer 
Hotline  at  1-800-255-8155.  Employees 
or  applicants  can  call  the  OSC 
Employee  Hotline  at  1-800-255-7688 
about  the  automatic  extension. 

Doe  This  Notice  Affect  Any  Other 
Portion  of  the  May  11.  2000  Federal 
Register  Notice  Extending  TPS 
Designation  for  Honduras  Until  July  5, 
2001? 

No.  All  other  TPS  requirements 
contained  in  the  May  11,  2000,  Federal 
Register  notice  at  65  FR  30438  are 
accurate  and  remain  in  effect. 

Dated:  May  25.  2000. 
Doris  Meissner, 

Conin);.s.s)o/ier.  Immigration  and 
Saturalization  Senire. 
II-R  D()(    00-145.34  Filed  fi-8-OO:  8:43  am] 
BtLUNG  CODE  4410-10-M 


DEPARTMENT  OF  JUSTICE 
Immigration  and  Naturalization  Service 

[INS  No.  2064R-00] 
RIN1115-AE26 

Extension  of  Re-Registration  Period 
and  Work  Authorization  for 
Nicaraguans  Under  Temporary 
Protected  Status  Program 

AGENCY:  Immigration  and  Naturalization 

Service. 

action:  Notice. 

SUMMARY:  This  notice  extends  the  re- 
registration  period  until  July  5.  2000  for 
those  eligible  nationals  of  Nicaragua  (or 
aliens  having  no  nationality  who  last 
habitually  resided  in  Nicaragua)  who 
may  re-register  for  Temporary  Protected 
Status  (TPS)  and  apply  for  a  new  period 
of  employment  authorization.  On  May 
11 .  2000.  through  a  notice  in  the 
Federal  Register  at  65  FR  30440.  the 
Attorney  General  extended  the  TPS 
designation  of  Nicaragua  for  an 
additional  12-month  period,  until  July 
5.  2001.  The  May  11,  2000  Federal 


Register  notice  also  set  the  end  of  the 
filing  period  for  re-registration  at  June 
12.  2000.  which  is  now  being  changed 
to  July  5,  2000. 

In  addition  to  extending  the  re- 
registration  period,  this  notice  extends 
until  December  5.  2000  the  validity  of 
Employment  Authorization  Documents 
(EADs)  that  were  issued  to  Nicaraguan 
nationals  (or  aliens  having  no 
nationality  who  last  habitually  resided 
in  Nicaragua)  under  the  initial  TPS 
designation  and  that  are  set  to  expire  on 
July  5,  2000.  To  be  eligible  for  this 
automatic  extension  of  employment 
authorization,  an  individual  must  be  a 
national  of  Nicaragua  (or  an  alien 
having  no  nationality  who  last 
habitually  resided  in  Nicaragua)  who 
previously  applied  for  and  received  an 
EAD  under  the  initial  January  5.  1999 
designation  of  Nicaragua  for  TPS.  This 
automatic  extension  is  limited  to  EADs 
bearing  an  expiration  date  of  July  5, 
2000  and  the  notation: 

•  "A-12"  or  "C-19"  on  the  face  of  the 
card  under  "Category"  for  EADs  issued 
on  Form  1-766;  or, 

•  "274A.12(A)(12)"  or 
"274A.12(C)(19)"  on  the  face  of  the  card 
under  "Provision  of  Law"  for  EADs 
issued  on  Form  I-688B. 

EFFECTIVE  DATES:  The  extension  of  the 
TPS  designation  for  Nicaragua  is 
effective  July  6.  2000,  and  will  remain 
in  effect  until  July  5,  2001.  The  re- 
registration  period  began  May  11.  2000 
and  will  remain  in  effect  until  July  5, 
2000.  All  EADs  that  were  issued  to 
Nicaraguan  nationals  (or  aliens  having 
no  nationality  who  last  habitually 
resided  in  Nicaragua)  under  the  initial 
Nicaragua  TPS  designation  and  that  are 
set  to  expire  on  July  5,  2000  are 
automatically  extended  until  December 
5,  2000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Hardin.  Office  of 
Adjudications.  Immigration  and 
Naturalization  Service.  Room  3214.  425 
I  Street.  NW.,  Washington.  DC  20536. 
telephone  (202)  514^754. 
SUPPLEMENTARY  INFORMATION: 

Why  Did  the  Immigration  and 
Naturalization  Service  Decide  To 
Extend  the  Re-Registration  Period  for 
Nicaraguans  Filing  for  an  Extension  of 
Temporary  Protected  Status? 

The  extreme  devastation  of  Hurricane 
Mitch  prompted  the  Attorney  General  to 
make  an  unprecedented  original  1 8- 
month  designation  under  TPS  for 
Nicaragua.  Typically.  TPS  designations 
are  for  12  months,  which  is  also  the 
time  period  after  which  TPS  applicants 
must  annually  register  with  the 
Immigration  and  Naturalization  Ser\'ice 


(Senice).  8  U.S.C.  1254a(c)(3)(C).  This 
annual  registration  must  take  place 
within  30  days  of  the  anniversary  of  the 
initial  grant  of  Temporary'  Protected 
Status  8  CFR  244.17. 

The  mitial  18-month  grant  of  TPS 
status  to  Nicaragua,  combined  with 
EADs  issued  under  TPS  designations  for 
Nicaragua  stating  July  5,  2000  as  their 
expiration  date,  has  caused  confusion  as 
to  when  a  Nicaraguan  TPS  applicant  is 
required  to  file  for  a  TPS  extension. 
Because  of  this,  the  Ser\'ice  is  extending 
the  dates  for  re-registration  by  this 
Notice  until  the  last  day  of  the  initial 
Nicaragua  TPS  designation.  July  5.  2000. 

When  Can  I  Register  for  an  Extension 
of  TPS? 

The  re-registration  period  begins  May 
11.  2000  and  will  remain  in  effect  until 
July  5.  2000.  Applications  must  be 
physically  received,  not  just 
postmarked,  at  the  appropriate  Ser\-ice 
Center  by  July  5.  2000.  For  further  filing 
instructions,  see  the  previous  notice  in 
the  May  1 1 .  2000  Federal  Register. 

What  Forms  Must  I  Send  in  Order  To 
Register  for  an  Extension  of  TPS? 

As  previously  stated  in  the  May  11. 
2000  Federal  Register  notice,  in  order  to 
re-register  under  the  TPS  program,  you 
must  file  your  TPS  application.  Form  1- 
821  (without  fee)  and  an  application  for 
employment  authorization.  Form  1-765. 
If  you  want  an  EAD.  you  must  submit 
a  fee  of  SlOO.  If  you  are  not  requesting 
employment  authorization,  you  do  not 
need  to  submit  a  fee.  Both  forms  1-821 
and  1-765  must  be  received  by  the 
appropriate  Ser^•ice  Center  by  July  5. 
2000. 

Why  Is  the  Service  Automatically 
Extending  the  Expiration  Date  of  EADs 
From  July  5,  2000  to  December  5.  2000? 

As  stated  above,  qualified  individuals 
must  apply  for  a  new  EAD  in  order  to 
register  for  an  extension  of  TPS. 
Considering  both  the  number  of 
applications  that  the  Ser\'ice  anticipates 
it  will  receive  and  Ser\'ice  processing 
capabilities  given  the  short  timeframe 
provided  by  statute  for  the  decision  to 
extend  the  Attorney  General's 
designation  of  Nicaragua  under  the  TPS 
program,  it  is  likely  that  many  re- 
registrants  will  receive  their  new  EAD 
after  the  expiration  date  of  their  current 
EAD.  Unless  an  extension  on  the 
expiration  date  of  their  EAD  is 
provided,  re-registrants  may  experience 
a  gap  in  employment  authorization. 
Therefore,  to  afford  the  Ser\'ice 
sufficient  processing  time  and  to  ensure 
that  re-registrants  will  be  able  to 
maintain  their  employment 
authorization  until  thev  receive  a  new 
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EAD  in  connortion  with  fhpir  rr- 
re>»istrati()n  for  the  nt'w  period  of  TPS, 
the  S«rvi(:«v  througli  this  niitu:e.  i.s 
Hxt•!ndin^  thti  vdiulitv  uf  applicihlc 
EAD.s  to  DtHHrnhtT  5.  2000 

Who  Is  Eligible  To  Receive  an 
Automatic  Extension  of  Employment 
Authorization? 

To  be  eligibh;  for  an  automatic 
extension  of  emplovment  authorization, 
an  individual  must  he  a  national  of 
Nicaragua  (or  an  alien  having  no 
nationality  who  last  habitually  resided 
in  Nicaragua)  who  previously  applied 
for  and  rec:eivod  an  EAD  under  the 
initial  [anuary  5.  199^  designation  of 
Nicaragua  for  TPS  This  automatic 
extension  is  limited  to  EADs  bearing  an 
expiration  date  of  [ulv  3.  2000  and  the 
notation: 

•  ■A-12  "  or  "C:-14'  on  the  face  of  the 
card  under  "Categorv"  for  EAUs  issued 
on  Form  I-7H6;  or. 

•  "274A.12(A)(12)"  or 
••274A.12(t:){19)"  an  the  face  of  the  card 
under  "Provision  of  Law"  for  EADs 
issued  on  Form  i-68HB 

Does  a  Qualified  Individual  Have  To 
Apply  to  the  Service  for  the  Automatic 
Extension  to  December  S.  2000  of  His  or 
Her  TPS-Related  EAD? 

No.  the  extension  of  the  validity  of  the 
previously  issued  EADs  to  Dec:ember  5. 
2000  is  automatic  and  there  is  no  fee. 
However,  as  discussed  below,  qualified 
individuals  are  encouraged  to  retain  a 
copy  of  this  Federal  Register  notice  for 
purposes  of  the  employment  verincatioii 
process.  Also,  qualified  individuals 
must  re-register  bv  lulv  5.  2000  in  order 
to  be  eligible  for  a  new  EAD  that  is  vali<i 
until  lulv  5.  2001. 

What  Documents  Can  a  Qualified 
Individual  Show  to  His  or  Her 
Employer  as  Proof  of  Employment 
Authorization  and  Identity  When 
Completing  the  Employment  Eligibility 
Verification  Form  (Form  1-9)? 

For  completi(m  of  the  Form  1-9  at  the 
time  of  hire  or  rovorification.  qualified 
indivi'iuais  who  have  received  an 
extension  of  employment  authorization 
by  virtue  of  this  Federal  Register  notice 
can  present  to  their  employer  their  TP.S- 
related  EAD  as  proof  of  valid 
employment  authorization  and  identity 
until  December  5.  2000  To  minimize 
confusion  over  this  extension  at  the 
time  of  hire  or  re-verification,  qualified 
individuals  may  also  present  to  their 
employer  a  copy  of  this  Federal  Register 
notice  regarding  the  extension  of 
emplovment  authf)rization  to  December 
5.  2000.  In  the  altt^mative  to  presenting 
a  TPS-related  EAD.  any  legally 
acceptable  document  or  combination  of 


documents  listed  in  List  A.  List  B.  or 
List  C.  of  the  Form  1-9  may  be  presented 
as  proof  of  identity  and  employment 
eligibility;  if  is  the  choice  of  the 
employee. 

How  can  Employers  Determine  Which 
EADs  That  Have  Been  Automatically 
Extended  Through  December  5,  2000 
are  Acceptable  for  Completion  of  the 
Form  1-9? 

For  the  purposes  of  verif>'ing  identity 
and  employment  eligibility  or  re- 
verifying  employment  eligibility  on  the 
Form  1-9  until  December  5.  2000. 
employers  of  TPS  Nicaraguan  nationals 
(or  aliens  having  no  nationality  who  last 
habitually  resided  in  Nicaragua)  whose 
employment  authorization  has  been 
automatically  extended  by  this  notice 
must  accept  an  EAD  that  contains  an 
expiration  date  of  July  5.  2000  and  that 
bears  the  notation: 

•  'A-12"  or  'C-19"  on  the  face  of  the 
card  under  "CategorN  "  for  EADs  issued 
on  Form  1-766;  or. 

•  "274A.12(A)(12)"  or 
"274A.12(C)(19)  "onthefaceofthecard 
under  "Provision  of  Law"  for  EADs 
issued  on  Form  1-688B 

New  EADs  or  extension  stickers 
showing  the  December  5.  2000 
expiration  date  will  not  be  issued. 
Employers  should  not  request  proof  of 
Nicaraguan  citizenship  Employers 
presented  with  an  EAD  that  has  been 
extended  by  this  Federal  Register  notice 
and  that  appears  to  be  genuine  and  to 
relate  to  the  employee  should  accept  the 
document  as  a  valid  List  A  document 
and  should  not  ask  for  additional  1-19 
documentation  This  action  by  the 
Service  through  this  Federal  Register 
notice  does  not  affect  the  right  of  an 
employ«H.'  to  present  any  legally 
acceptable  document  as  proof  of 
identity  and  eligibility  for  emplovment. 
Employers  are  reminded  that  the  laws 
prohibiting  unfair  immigration-related 
employment  practices  remain  in  full 
for<:e   Employers  may  c:all  the  .Services 
Office  of  Business  Liaison  Employer 
Hotline  at  1-800-357-2099  to  speak  to 
a  Service  representative  about  this 
Notice  Employers  can  also  call  the 
Office  of  Special  C-ounsel  for 
Immigration  Related  Unfair 
Employment  Practices  (OSC)  Employer 
Hotline  at  1-800-255-8155.  Employees 
or  applicants  can  call  the  OSC 
Employee  Hotline  at  1-800-255-7688 
about  the  automatic  extensicm.  Does  this 
notic:e  affect  any  other  portion  of  the 
May  11.  2000  Federal  Register  notice 
extending  TPS  designation  for 
Nicaragua  until  July  5.  2001  ■" 

No  All  other  TPS  requirements 
contained  in  the  May  1 1.  2000.  Federal 


Register  notice  at  65  FR  30440  are 
accurate  and  remain  in  effect. 

Dated    May  2.-i,  ;iOO(). 
Doris  .Meissner. 

(U)mmissionrr.  Inuui^nition  and 
Saluraluation  Sfnicc 
IFR  Dor.  00-14,533  Kile.l  fi-«-O0:  B  45  ami 
MUJNQ  COOe  4410-10-M 


DEPARTMENT  OF  JUSTICE 
Bursau  of  Justice  Statistics 

[OJP(BJS)-1272) 

Profiles  of  Criminal  Justice  Systems  in 
Selected  Countries 

AGENCY:  Office  of  Justice  Programs. 
Bureau  of  Justice  Statistics.  Justice. 
ACTION:  Notice  of  solicitation. 


SUMMARY:  The  purpose  of  this  notice  is 
to  announce  a  solicitation  for  the 
preparation  of  criminal  justice  system 
profiles  for  five  countries  in  Latin 
America,  to  be  added  to  BJSs  World 
Factbook  of  Criminal  lustice  Systems. 

DATES:  Proposals  must  be  received  by  5 
p.m.  EST  on  July  24.  2000. 

ADDRESSES:  Proposals  should  be  mailed 
to  Lea  S.  Gifford.  Statistician,  Bureau  of 
Justice  Statistics.  810  Seventh  Street 
NW.  Washington.  DC.  20531:  Phone: 
(202)  307-0765  [This  is  not  a  toll-free 
number). 

FOR  FURTHER  INFORMATION  CONTACT:  Lea 

S.  Gifford.  .Statistician.  Bureau  of  Justice 
Statistics.  810  Seventh  Street  NW. 
Washington.  D.C.  20531;  Phone:  (202) 
307-0765  (This  is  not  a  toll-free 
number]. 

SUPPLEMENTARY  INFORMATION: 

Statutory  Authority 

The  grant  awarded  through  this 
solicitation  will  be  funded  by  the 
Bureau  of  Justice  Statistics  consistent 
with  its  mandate  under  42  U.S.C. 

3732(c). 

Program  Goals 

The  purpose  of  this  award  is  to 
support  the  development  of  descriptive 
criminal  justice  system  profiles  of 
individual  countries  written  in  English, 
designed  to  facilitate  comparisons 
between  the  United  States  and  the  other 
Latin  American  countries  profiled. 
These  profiles  will  serve  as  a  resource 
for  program  and  policy  development  in 
l^tin  America,  for  researchers  engaged 
in  cross-country  analysis,  and  for  those 
examining  the  relationship  between 
differing  systems  of  justice  and  cross- 
national  crime. 
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Background 

In  the  early  1990s,  the  Bureau  of 
Justice  Statistics  funded  a  project 
entitled  the  World  Factbook  of  Criminal 
Justice  Systems.  When  the  Factbook  was 
first  compiled,  it  consisted  of  articles  on 
42  countries,  each  written  to  a  common 
template  by  someone  fluent  in  the 
language  of,  and  having  detailed 
knowledge  of,  that  country.  These 
profiles  are  available  on  the  BJS  website 
at  http://wrww.ojp.usdoj.gov/bjs/ 
abstract/ wfcj. htm.  This  project  was 
undertaken  to  improve  the  availability 
and  comparability  of  descriptions  of  the 
criminal  justice  systems  in  various 
countries.  Such  descriptions  are 
necessary  to  enable  the  appropriate 
collection  and  accurate  analysis  of 
crime  and  justice  data  from  these 
countries,  as  well  as  to  inform 
researchers  and  officials  who  plan  to 
work  with  such  countries  with  regard  to 
their  criminal  justice  operations. 

Scope  of  Work 

The  objectives  of  the  proposed  project 
are  to  expand  the  World  Factbook 
template  for  maximum  utility,  update 
the  pre-existing  profile  of  the  criminal 
justice  system  in  Costa  Rica  accordingly, 
and  to  create  criminal  justice  system 
profiles  for  four  additional  Latin 
American  countries  based  on  the 
revised  template.  Applicants  should 
familiarize  themselves  with  the  current 
template  which  appears  at 
www.ojp.usdoj.gov/bjs/pub/ascii/ 
wfbcjint.txt  and  should  carefully  read 
the  entire  introduction  as  well  as  one  or 
two  of  the  profiles. 

Phase  One  of  the  project  will  consist 
of  collaborating  with  BJS  and  other 
interested  parties  in  order  to  revise  the 
template,  so  tKat  resulting  profiles  will 
include  all  the  information  that  a 
researcher  or  visitor  would  reasonably 
need  to  know  to  accurately  analyze  and 
understand  crime  and  justice  data.  The 
grantee  will  then  update  the  profile  of 
Costa  Rica  according  to  the  revised 
template.  Upon  completion  of  this  task 
to  BJS"  satisfaction,  the  grantee  will 
proceed  to  Phase  Two. 

Phase  Two  will  consist  of  preparing 
new  criminal  justice  system  profiles  for 
four  Latin  American  countries  (other 
than  Costa  Rica). 

Preparation  of  the  country  profiles 
will  require  significant  contact  with 
persons  at  all  stages  of  the  criminal 
justice  system  within  each  country.  It  is 
strongly  suggested,  but  not  required, 
that  the  applicant  collaborate  with  a 
local  criminal  justice  researcher  in  each 
profiled  country'.  The  grantee  is 
encouraged  to  propose  which  four  Latin 
American  countries  will  be  profiled; 


however  BJS  will  make  the  final 
selection  by  considering  the  following 
factors:  (1)  Representation  of  the 
diversity  of  criminal  justice  systems  in 
Latin  America  (Central  America. 
Mexico,  South  America),  (2)  recent 
systemic  changes  that  have  policy 
relevance  and  merit  documentation.  (3) 
availability  of  reliable  contacts  jmd 
statistical  data,  and  (4)  importance  as  a 
source  of  transnational  crime. 

Statistical  material  for  each  country 
will  be  the  latest  available  official  data 
from  the  country.  Sources  and  contacts 
made  for  each  country  will  be  carefully 
documented.  The  profiles  should 
include  descriptions  of  how  statistics 
are  collected  and  maintained  in  each 
country  and  how  the  public  can  access 
them.  The  profiles  should  incorporate 
important  information  from  and/or 
reference  similar  country  profiles,  such 
as  those  provided  by  the  CIA  and  the 
Library  of  Congress,  and  any  country- 
specific  sources  of  crime  or  criminal 
justice  data. 

Products 

The  grantee  will  deliver  to  BJS  Web- 
ready  electronic  versions  of  the  template 
and  all  five  country  profiles  on  diskette 
in  text  file  format.  These  files  will  be 
posted  on  the  BJS  Website  and  may  be 
used  for  subsequent  publications. 

Application  and  Award  Process 

An  original  and  three  (3)  copies  of  a 
full  proposal  must  be  submitted  with  a 
Standard  Form  424,  Application  for 
Federal  Assistance,  Budget  Detail 
Worksheet,  OJP  Forms  4000/3,  and 
4061/6.  These  forms  can  be  obtain 
online  www.ojp.usdoj.gov/forms.htm.  In 
addition,  fund  recipients  are  required  to 
comply  with  regulations  designed  to 
protect  human  subjects  and  ensure 
confidentiality  of  data.  In  accordance 
with  28  CFR  Part  22,  a  Privacy 
Certificate  must  be  submitted  to  BJS. 
Furthermore  a  Screening  Sheet  for 
Protection  of  Human  Subjects  must  be 
completed  prior  to  the  award  being 
issued.  Questions  regarding  Protection 
of  Hiunan  Subjects  and/or  privacy 
certificate  requirements  can  be  directed 
to  the  Human  Subject  Projection  Officer 
(HPSO)  at  (202)  61&-3282  [This  is  not 
a  toll-free  number). 

Proposals  must  include  both  narrative 
description  and  a  detailed  budget.  The 
narrative  shall  describe  activities  as 
discussed  in  the  previous  section.  The 
budget  shall  contedn  detailed  costs  of 
persoimel,  travel,  equipment,  supplies 
and  other  expenses.  The  grant  award 
will  be  in  the  form  of  a  copperative 
agreement.  It  is  anticipated  that  the 
entire  project  can  be  completed  for  less 
than  $30,000. 


Timing 

This  award  will  be  made  for  a  period 
of  12  months.  The  first  phase  will  be 
concluded  and  evaluated  within  two 
imonths.  The  second  phase  will 
commence  upon  the  successful 
completion  of  the  first  phase  and  will  be 
completed  within  12  months  of  the 
award  date. 

Eligibility  Requirements 

Applicants  must  be  reasonably 
proficient  in  the  Spanish  language.  If 
applicants  contemplate  preparing  each 
profile  themselves,  they  need  to  have 
demonstrated  fluency  in  speaking, 
reading,  and  WTiting  both  Spanish  and 
English.  Applicants  should  have  a 
background  in  criminal  justice. 
Knowledge  of  Latin  American 
organizations  and  governmental 
structures,  including  political  events 
which  might  influence  the  criminal 
justice  system,  and  contacts  with 
individuals  in  these  countries  will  be 
extremely  beneficial.  Familiarity  writh 
Latin  America  through  travel,  residence, 
and/or  study  is  highly  desirable. 

BJS  will  evaluate  proposals  based  on 
(1)  the  credentials  of  the  applicant  (how- 
experienced  the  applicant  is  in  work 
related  to  criminal  justice  in  Latin 
America).  (2)  the  merit  of  the  proposal 
(how  the  applicant  intends  to  satisfy  the 
needs  described  in  this  announcement), 
and  (3)  the  competitiveness  of  the 
proposed  budget. 

Jan  M.  Chaiken, 

Director.  Bureau  of  lustice  Statistics. 

[FR  Doc.  00-14486  Filed  6-8-00:  8:45  am] 
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DEPARTIMENT  OF  JUSTICE 
Bureau  of  Justice  Assistance 

[OJP  (BJA)— 1278] 

Announcement  of  ttie  Availability  of 
the  State  Criminal  Alien  Assistance 
Program  for  FY2000 

AGENCY:  Office  of  Justice  Programs. 
Bureau  of  Justice  Assistance.  Justice. 

ACTION:  Notice  of  solicitation. 

SUMMARY:  Announcement  of  the 
availability  of  the  Bureau  of  Justice 
Assistance  State  Criminal  Alien 
Assistance  Program  (SCAAP)  funding 
for  FY2000. 

DATES:  Applications  for  payments  may 
be  made  through  a  new  Internet-based 
system  begiruiing  Thursday,  June  1. 
2000  and  continuing  until  Monday,  July 
17,  2000. 
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ADDRESSES:  Huni.iii  of  |usti(i> 
Assistance.  810  .Srvunth  .Str»-«'t.  N\V, 
Washington.  DC  lOr^.n 

FOR  FURTHER  INFORMATION  CONTACT:  For 

program  guiddncc  and  t(H:hnir:al 
assistance.  plfMS*;  log  on  to  the  Offic*'  of 
|ustic.»)  Programs  Hnmt!  Page  at  http  /' 
u'H'W'  o/p  usdnjxov  'ind  sult'ct  "Funding 
Opportunities'  and  then  ".SCAAP."  or 
call  the  Office  of  lustice  F'rograms 
Cirants  Management  .System  Hotline  at 
l-HHH-34'»-W()l    For  general 
information  ahout  on-line  application 
procedures  for  solicitations,  please  call 
the  r  .S   [Department  of  [ustice  Response 
Center  l-H()()-421-«770 

SUPPLEMENTARY  INFORMATION: 

Authority 

This  action  is  authorize*!  under  the 
Omnihus  Crime  Control  and  .Safe  .Strt^ets 
Act  of  19tJH.  .Sections  20 1-03,  as 
amendo<l.  42  U  S.C   J721-2J  (1994). 

Background 

SCAAP  prf)vides  Federal  assistance  lo 
states  and  units  of  local  government  for 
(  osts  incurred  for  the  imprisonment  of 
undocumented  criminal  aliens  who  are 
convicted  of  felony  or  misdemeaiKjr 
offenses   Potential  applicants  no  longer 
may  submit  h.'rd  copy  application  forms 
and  diskettes   For  FY2l)()0.  state  and 
lof:al  governments  apply  for  payment 
via  a  paperless,  ele<  tronic  ,  end-to-end 
distributive,  Internet-based  web-site 
B|A  anticipates  providing  over  390 
payments  of  varying  amounts  from  a 
FY2(K)()  funding  total  of  S.SH.S.OOO.OOO 

Potential  applicants  v\ith  questions 
should  call  the  US   Department  of 
lustice  Response  Center  at  1-H()0-421- 
6770  or  the  Office  of  justice  Programs 
Crants  Management  .System  fiotline  at 
1-HHH- .549-9901    For  access  to  program 
guidance  and  the  on-line  application, 
connect  to  http://i\-v%w ofp  us(h)i.i(i)v  Mui 
sele<:f  "Funding  Opportunities"  and 
then  ".Sf:A/VP." 

Nanry  E.  (iisl, 

l>irf(  for  Hiirroii  ol  [ustice  Assistance 
[KK  Dm    ()(1-14t  to  Filed  6-8-00;  84.5  anil 

BILUNO  COOe  4410-«»-P 


DEPARTMENT  OF  JUSTICE 

National  Institute  of  Corractlons 

Solicitation  for  a  Cooperative 
Agreement — Critical  Issues  in 
Managing  Women  Offenders 

agency:  National  Institute  of 
corrections.  Department  of  Justice 

ACTION:  Solicitation  for  a  cooperative 
agreement. 


SUMMARY:  The  Department  of  justice 
(DOj).  National  Institute  of  (Corrections 
(NK;).  announces  the  availability  of 
funds  in  FY  2000  for  a  c:()f)perative 
agreement  to  develop  a  24-36  hour 
curriculum  on  (Critical  Issues  in 
Managing  Women  Offenders  The 
cooperative  agreement  represents  the 
first  part  of  a  two-phased  project  to 
develop  and  deliver  the  curriculum  in 
the  next  15  months.  NIC  will  award  this 
project  in  two  parts:  in  the  current  year 
(FY  20001,  NIC  will  award  a  cooperative 
agre«!ment  for  a  six  month  project  to 
develop  the  curriculum  Based  on 
satisfactor\'  performance  in  the 
development  pha.se.  in  FY  2001  NIC 
will  award  a  supplement  to  deliver  the 
curriculum  as  a  regional  training 
program  at  two  different  locations. 
.S50.000  is  available  for  part  one  of  the 
project,  and  $50. 000  will  be  available  in 
FT  2001  for  training  program  delivery 
under  a  regional  partnership  format 
Regional  partnerships  are  funded  in  part 
by  participating  agencies  The  funding 
for  F'Y  2001  is  contingent  on 
congressional  approval  of  the  federal 
budget  at  the  beginning  of  the  fiscal 
year 

A  cooperative  agrwment  is  a  form  of 
assistanc  e  relationship  where  the 
National  Institutt;  of  (Corrections  is 
substantially  involved  during  the 
performance  of  the  award.  An  award  is 
made  to  an  organization  that  will,  in 
(oncert  with  the  Institute,  provide  a 
clearer  articulation  of  gender-responsive 
strategies  which  are  grounded  in  current 
theory  and  research,  dr^wn  from 
different  relevant  disciplines  and 
agemiies.  and  applied  to  the  realities  of 
correctional  practice  in  prisons,  jails, 
and  community  corretrtions  No  funds 
art!  transferred  to  state  or  local 
governments. 

Background 

Women  offenders  and  related  gender 
issues  are  gaining  increased  focus  from 
policy  makers  in  corrections  for 
numerous  reasons  During  the  last 
dec:ado,  the  women  offender  population 
has  nearly  tripled  in  every'  sector  of 
cornH:tions  (Changes  in  mandatory 
sentencing  for  drug  offenders  on  the 
federal  and  state  levels  are  resulting  in 
larger  numbers  of  women  serving  longer 
periods  of  time  in  correctional  facilities. 
A  variety  of  critical  issues  such  as  cross- 
gender  supervision,  appropriate 
relationships  between  staff  and 
offenders,  management  of  population 
growth,  parity  in  programming,  and 
appropriate  interventions  are  increasing 
in  numbers  and  visibility  within  the 
criminal  justice  community  and  with 
the  public,  many  due  to  residual  court 
action. 


NKC  has  a  five  year  history  of 
designing  and  delivering  a  seminar  on 
Critical  Issues  in  Managing  Women 
Offenders.  The  first  seminar  occurred  in 
July,  1994;  a  group  of  highly  motivated 
and  experienced  practitioners  convened 
to  consider  the  issues  facing  them  in 
promoting  more  effective  correctional 
practice  with  women  offenders.  Over 
time,  through  four  seminars,  the 
program  has  solidified  its  focus  on 
policy  makers  and  top  managers  as  the 
primary  audience.  Its  purpose  is  to 
provide  a  solid  grounding  in  policy  and 
practice  issues  which  face  criminal 
justice  agencies  in  addressing  the 
unique  circumstances  and  needs  of 
women  offenders  from  a  system-wide 
perspective.  Participants  include  agency 
administrators  and  deputy  directors 
from  jails,  community  corrections  and 
prisons;  judges,  prosecutors,  public 
defenders,  and  other  court  personnel. 
Participants  attend  as  individuals  and 
not  as  agency  teams. 

The  goals  of  the  seminar  (as  defined 
for  the  April,  1999.  session)  were  to: 

•  Better  understand  and  articulate  the 
emerging  and  critical  issues  to  consider 
in  shaping  policy  for  women  offenders; 

•  Be  able  to  identify'  the  benefits  of 
applying  a  systems  perspective  in 
planning  for  women  offenders; 

•  Have  increased  knowledge  of  the 
information  and  resource  (research, 
expertise,  and  practical  strategies) 
available  to  address  women  offender 
issues  and  how  to  access  them; 

•  Articulate  a  vision  for  improving 
criminal  justice  policy  and  practice 
regarding  women  offenders  in  their 
jurisdiction  and  develop  three  action 
steps  for  moving  toward  that  vision 

Based  <.)n  the  success  of  this  program. 
NKC  seeks  to  expand  its  ca'pacity  to 
deliver  the  seminar  through  a  multi- 
state  regional  format.  The  audience  will 
remain  individuals  from  across  the 
system  who  are  policy  makers. 

NIC  assumes  that  the  successful 
applicant  will  review  the  materials 
developed  for  the  prior  5  seminars 
including  the  agendas,  participant 
manuals  and  handouts,  and  records  of 
meeting,  and  will  work  closely  with  the 
Project  Manager  in  designing  the 
curriculum. 

Purpose 

The  National  Institute  of  Corrections 
is  seeking  an  applicant  organization  or 
team  which  offers  curriculum  design 
expertise,  overall  knowledge  of  women 
offenders  and  corrections,  experience 
with  training  of  policy  level 
participants,  expertise  in  competency- 
based  curriculum  including  writing, 
editing,  formation,  assembling  and 


packaging:  and  knowledge  of  adult 
learning  theory  and  training. 

The  purpose  of  the  cooperative 
agreement  is: 

(1)  To  fully  develop  and  refine  one  (1) 
24-36  hour  training  curriculum  package 
on  Critical  Issues  in  Managing  Women 
Offenders.  The  curriculimi  will  have  the 
following  elements: 

a.  Instructors  Guide  with  Lesson 
Plans.  This  must  include  performance 
objectives  that  specify  the  knowledge  or 
skills/competencies  that  will  be 
obtained  by  the  participants.  They  must 
be  detailed  to  the  degree  that  other 
trainers  with  some  experience  in  the 
topic  can  use  them  to  deliver  training. 

b.  Computer  Generated  View  Graphs 
created  in  Corel  Presentations  of  key 
points  that  will  be  emphasized  by  the 
trainers.  The  lesson  plans  must  include 
a  small  representation  of  the  full  size 
view  graph  and  indicate  where  and 
when  they  are  used.  As  appropriate, 
some  of  the  view  graphs  may  be 
designed  as  handouts  to  participants. 
Other  multi-media  or  visual  aids  (such 
as  news  print,  videos,  etc.)  used  to 
support  the  delivery  of  lesson  modules 
must  be  coordinated  and  indicate  when 
and  where  to  be  used. 

c.  Participant  Manual  and  Materials 
that  correlate  with  each  module,  topic 
by  topic,  as  appropriate  to  deliver  the 
training.  These  materials  may  include 
overviews,  published  articles  (if 
copyrighted  must  obtain  copyright 
release),  check  lists,  key  points  outlines, 
examples  of  instruments,  reports  and 
other  materials  used  by  participants  to 
perform  their  work. 

d.  Evaluation  Questions  and 
Strategies  (if  appropriate)  that  will  be 
used  pre  or  post  delivery  for  the 
curriculum.  These  should  directly  relate 
to  the  objectives  in  each  module. 

e.  Resource  Materials,  such  as  video 
and  audio  tapes,  books,  journals  and 
other  information  to  support  the 
objectives  of  the  curriculum. 

(2)  To  deliver  the  curriculum  in  two 
regional  seminars  in  the  spring  and 
summer,  2001,  under  a  supplemental 
cooperative  agreement. 

Work  to  be  Performed  by  the  Service 
Provider:  The  following  represents  the 
kinds  of  work  activity  required  by  the 
project  and  the  expectations  of  the 
relationship  between  NIC,  the  Program 
Manager  and  the  service  provider. 

•  Consult  with  the  NIC  Program 
Monitor  on  an  agreed  time  line  to  assure 
progress  and  understanding  of  the  scope 
of  work. 

•  Conduct  a  review  of  the  Critical 
Isspes  in  Managing  Women  Offenders 
agendas,  participant  materials,  and 
records  of  meeting. 


•  Thoroughly  review  any  other 
existing  training  materials  developed  by 
NIC,  OJP,  or  other  agencies  for  relevant 
parts  that  could  be  re-wnritten  for 
application  to  this  project. 

•  Conduct  necessary  planning  with 
content  experts  (selections  with  input 
from  Program  Manager)  to  generate  the 
framework,  concepts,  modules,  content, 
strategies  and  performance  objectives. 
(All  of  the  above  is  subject  to  final 
approval  by  the  Program  Manager.) 

•  Assign  and  coordinate  writing, 
development  and  revisions  of  the 
modules  and  content  areas  for  the 
curriculum  including  multi-media 
materials. 

•  Develop,  edit,  revise,  format  and 
package  the  curriculum,  lesson  plans, 
and  other  course  materials. 

•  Submit  preliminary  draft  for  review 
by  the  Program  Manager  per  the 
specified  time  line.  Make  revisions  and 
submit  second  draft  if  requested. 

•  Prepare  all  materials  using 
WordPerfect  7.0  or  higher  word 
processing  software  and  Corel 
Presentations  (visuals)  and  submit  final 
copies  of  all  materials  on  3.5"  computer 
disks  (or  zip  drive  disks)  and  in  "camera 
ready"  hard  copy  format  (4  paper 
copies). 

Application  Requirements 

Applicants  must  prepare  a  proposal'l, 
that  describes  their  plan  to  provide  the 
project  outcomes.  The  plan  must 
include  goals  and  objectives, 
methodology,  deliverables,  management 
plan,  an  overall  project  budget  for  the 
full  two  years,  and  a  budget  and  budget 
narrative  for  the  first  6  month  phase. 
Applicants  must  identify  their  key 
project  staff  and  the  relevant  expertise 
of  each,  and  address  the  manner  in 
which  they  would  perform  all  tasks  in 
collaboration  with  the  NIC  Project 
Manager.  Proposals  are  limited  to 
twenty-five  double-spaced  pages  in 
length,  not  including  resumes,  other 
addenda,  and  SF-424  forms.  Please  note 
that  the  Standard  Form  424,  Application 
for  Federal  Assistance,  submitted  with 
the  proposal  must  contain  the  cover 
sheet,  budget,  budget  narrative, 
assurances,  and  management  plan  for 
the  FY  2000  funded  portion  only,  for  a 
maximimi  of  $50,000. 

Authority:  Public  Law  93-415. 
Funds  Available 

Project  funds  are  limited  to  a 
maximum  total  of  $100,000  for  both 
direct  and  indirect  costs  for  two  years. 
A  grant  award  of  $50,000  will  be  made 
in  FY  2000,  and  a  supplemental  award 
of  $50,000  will  be  made  in  FY  2001 . 
(Contingent  on  FY  2001  congressional 
budget  approval)  NIC  is  committed  to 


funding  the  full  fifteen  month  project 
and  project  activity  must  be  completed 
within  15  months  of  the  date  of  the 
award.  Funds  may  only  be  used  for 
activities  that  are  linked  to  the  desired 
outcomes  of  the  project. 

All  products  from  this  funding  effort 
will  be  in  public  domain  and  available 
to  interested  agencies  through  the 
National  Institute  of  Corrections. 

Deadline  for  Receipt  of  Applications 

Applications  must  be  received  by  4:00 
p.m.  on  Friday.  July  17.  2000.  They 
should  be  addressed  to:  National 
Institute  of  Corrections,  320  First  Street, 
NW..  Room  5007.  Washington.  DC 
20534,  Attention:  Administrative 
Officer.  Hand  delivered  applications  can 
be  brought  to  500  First  Street.  NW. 
Washington.  DC  20534.  The  Front  desk 
will  call  Bobbi  Tinsley  at  (202)  307- 
3106,  extension  0  for  pickup. 

Addresses  and  Further  Information 

Requests  for  the  application  kit. 
which  consists  of  a  copy  of  this 
announcement  and  copies  of  the 
required  forms,  should  be  directed  to 
Judy  Evens,  Cooperative  Agreement 
Control  Office.  National  Institute  of 
Corrections,  320  First  Street.  NW.  Room 
5007.  Washington.  DC  20534  or  by 
calling  (800)  995-6423,  extension  159  or 
(202)  307-3106.  extension  159.  She  can 
also  be  contacted  by  E-mail  via 
jevens@bop.gov.  All  technical  and/or 
programmatic  questions  concerning  this 
announcement  should  be  directed  to 
Andie  Moss  at  the  above  address  or  bv 
calling  (800)  995-6423  or  (202)  307-  ' 
3106,  extension  140.  or  by  E-mail  via 
amoss@bop.gov.  Application  forms  may 
also  be  obtained  through  the  NIC 
website:  http://wrwrw.nicic.org.  (Click  on 
"What's  New"  and  then,  "Cooperative 
Agreements.") 

Eligible  Applicants 

An  eligible  applicants  is  any  state  or 
general  unit  of  local  government,  public 
or  private  agency,  educational 
institution,  organization,  team,  or 
individual  with  the  requisite  skills  to 
successfully  meet  the  outcome 
objectives  of  the  project. 

Review  Considerations 

Applications  received  under  this 
announcement  will  be  subjected  to  an 
NIC  three  to  five  member  Peer  Review 
Process. 

Number  of  Awards:  One  (1). 

NIC  Application  Number:  00P17.  This 
number  should  appear  as  a  reference 
line  in  the  cover  letter  and  also  in  box 
1 1  of  Standard  Form  424. 

The  Catalog  of  Federal  Domestic 
.Assistance  number  is:  16.602. 
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DHtB(i    liinH  Z.  JOCK). 
Morris  I..  Thigpen. 

Pirft  tur.  SntiDnul  Itistnutf  o/  l^nrrci  tums 
(FK  Do<    00-14671  Filed  6-«-00:  8:45  ami 

MLUNO  COOe  4410-36-M 


DEPARTMEffr  OF  LABOR 

EmploynHNit  and  Training 
Administration 

Proposed  Collaction;  Commant 
Raquast 

action:  Notice. 


SUMMARY:  Thtf  DopartmHnl  of  Labor,  as 
part  of  its  continuing  effort  to  rediK  f 
paperwork,  and  respondent  burden 
c;onducts  a  pre<:learant:e  consultation 
program  to  provide  the  general  publu. 
and  Federal  agencies  with  an 
opportunity  to  comment  on  propose<i 
and'or  continuing  collections  of 
information  in  accordance  with  the 
F'aperwork  Reduction  Act  of  1995 
(PRA95)  144  US C   ,t,'>()<i((:l(2)(A)|   This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
Hnancial  resources)  is  minimized, 
collection  instruments  are  (learlv 
understood,  and  the  impact  of  collection 
recpiirements  on  respiondents  (  ,in  be 
properly  assessed   Currently,  the 
Employment  and  Training 
Administration  is  soliciting  lomments 
concerning  the  proposed  revision/ 
extension  for  (oUec  tioii  of  the  K"]'.\  J27 
Report,  Overpayment  Detection  and 
Recovery  Activities  A  copy  of  the 
proposed  information  ( ollection  refjuest 
(1C!R)  can  be  obtained  by  contacting  tiie 
ofHce  listed  below  in  the  ADDRESSES 
stHition  of  this  notii  e 
DATES:  Written  <  oinments  must  be 
submitted  to  the  nffic  e  listed  in  the 
addresstH's  set  lion  below  on  or  before 
August  H.  21)00 

ADDRESSES:  Submit  written  i  oiiuiients 
to  the  Kmploviiieiit  and  rramiiig 
Administration.  ()ffi(  e  of  Workforce 
Security.  200  Coiistitulion  .Avenue  NW 
Room  S42:n.  Washington.  DC  20011). 
Attention:  Eiob  Whiting    lelephone 
number:  202-219-5  J40.  ext    1H2  (this  is 
not  a  toll-free  number)  F'.ix.  202-219- 
R5()H  Email   rwhiting«)doleta.gov 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

Section  :tO:t(a)(l)  uf  the  Social 
Security  .Act  recpiires  a  State's 
I'nemployment  Insurance  (I'i)  law  to 
include  provisions  for: 

.Su(  h  iiu'ltidils  .it  ,i(liiimislr<itiun  •    '    '  .  s 
dw  fuuiui  bv  Ihi?  StJi.rclarv  of  Uibur  lu  be 


rea.sonably  calculated  to  msun-  full  payment 
of  iinemplnvment  rniiifif ns.itinn  when  due 

Section  .303(a)(5)  of  the  Social 
Security  Act  further  requires  a  State's  UI 
law  to  include  provisions  for: 

"FxpenditurH  ut  dll  m(inev  withdrawn  from 
rtn  iinempluvnii'iil  fund  uf  su(  h  State,  in  the 
pavnient  nt  unfin(iliivment  i  iimpensatujii 

k       a       ■  ' 

Section  33D4(a)(4)  of  the  Infernal 
Revenue  Code  of  1954  provides  that: 

■  rill  miiiu'v  withdrHwn  fnmi  the 
unenipli)\ merit  turiii  of  the  .Sidle  shall  be 
used  soleh  in  the  [i.ivinent  dl  unemployment 
Lurnpensatiiin  '    *    * 

The  Se<:retary  of  Labor  has  interpreted 
the  above  secrtions  of  Federal  law  in 
Se<;fion  7511,  F'art  V.  ES  Manual  to 
further  r»«quire  a  State's  HI  law  to 
include  provisions  for  such  methods  of 
administration  as  are,  within  reason, 
calculated  (1 )  to  detect  benefits  paid 
through  error  by  the  State  Employment 
Security  Agency  (SESA)  or  through 
willful  misrepresentation  or  error  by  the 
(  laimant  or  others.  (2)  to  deter  claimants 
from  obtaining  benefits  through  willful 
misrepresentation,  and  (3|  to  recover 
benefits  overpaid   The  ETA  227  is  used 
to  determine  whether  SESAs  meet  these 
re()uirements  of  the  Secretary  of  Labor's 
interpretation  of  the  Federal  laws. 

The  ET,A-227  contains  data  on  the 
number  and  amounts  of  fraud  and 
nonfraud  overpayments  established,  the 
methods  by  which  overpayments  were 
(ietecte(i,  the  amounts  and  methods  by 
which  overpayments  were  collected,  the 
amounts  of  overpayments  waived  and 
written  off,  the  accounts  receivable  for 
overpayments  outstanding,  and  data  on 
(  riminal  (  ivil  a(  tions  These  data  are 
i;.ithered  by  5.1  SES.As  and  reported  to 
the  Department  of  Labor  following  the 
end  of  each  (  alendar  quarter  The 
(ivt-rall  effectiveness  of  SES.As'  HI 
integrilv  efforts  c:an  be  determined  by 
examining  and  analyzing  the  data. 
These  data  are  also  used  by  .SESAs  as  a 
management  tool  for  effective  Ul 
program  administration 

II.  Review  Focus 

The  Department  of  Labor  is 
partK  ularlv  interested  in  comments 
whi(  h: 

•  evaluate  whether  the  proposed 
cfillecfion  of  information  is  necessary 
for  the  proper  performance  of  the 
funi  tions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility. 

•  evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 


•  enhance  the  qualify,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  minimize  the  burden  of  the 
collection  of  information  (jn  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 
e.g..  permitting  electronic  submissions 
of  responses.  Ill  Current  Actions:  The 
I'I  program  pays  approximately  $20 
billion  in  benefits  annually.  Although 
the  overpayment  rate  is  relatively  low 
(less  than  one  percent),  high  amounts  of 
money  are  involved,  and  it  is  in  the 
national  interest  to  maintain  the 
programs  integrity.  Therefore,  we  are 
proposing  to  extend  the  authorization  to 
continue  collecting  data  to  measure  the 
effectiveness  of  benefit  payment 
controls  in  the  SESAs.  Several 
modifications  have  been  made  to  the 
report  format  to  improve  the 
effectiveness  of  the  collection  vehicle, 
including  additions  and  deletions  of 
data  cells: 

Additions 

•  Overpayments  established 
involving  multi-claimant  fraud  schemes. 

•  Totals  for  controllable  and 
uncontrollable  under  Section  B. 

" (Overpayments  Established — Methods 
of  Detec:tion  ". 

•  Overpayments  detected  through  the 
"new  hire"  system. 

•  Overpayments  detected  by  'special 
projects"  (new  methodologies). 

•  Overpayments  Recovered — Total. 

•  Overpayments  recovered  by  offset 
of  state  income  tax  refunds. 

•  Overpayments  recovered  by  other 
states 

•  Penalty  and  interest  collected  fur 
Federal  programs. 

•  Overpayments  collected  for  other 
states. 

Deletions 

•  All  columns  in  the  section  titled 
"Reconciliation  of  Overpayment 
Activities  "  that  pertain  to  the  number  of 
cases.  (Only  dollar  amounts  will  be 
reported  in  the  future.) 

•  The  following  under-utilized  lines 
in  the  section  titled  "Detection 
Activities';  verification  of  low  earnings; 
verification  of  return  to  work:  quality 
control. 

•  The  following  lines  also  in  the 
"Detection  "  section  because  states 

cannot  exercise  control  over  their 
incidence,  and  gathering  data  is  of  less 
value  than  that  of  other  activities  which 
have  been  added:  employer  protest  of 
charges;  tips  and  leads;  other 
noncontrollable  activities. 


•  Cells  identifying  nonfraud  fictitious 
employer  schemes. 

Other  Modifications 

•  The  order  of  sections  B  and  C  have 
been  reversed  so  that  "Overpayments 
Established — Methods  of  Detection" 
precedes  'Recovery /Reconciliation". 

•  In  Section  A  'Overpayments 
Established — Causes",  the  line  for 
administrative  penalty  has  been 
removed  from  under  the  subheading 

"Nonfraud"  so  that  it  stands  alone, 

•  In  Section  B  "Overpayments 
Established — Methods  of  Detection",  the 
lines  have  been  reordered  so  all 
controllable  methods  are  grouped  under 
the  appropriate  heading. 

•  In  Section  C  "Recovery/ 
Reconciliation",  the  line  formerly 
identified  as  "Allowance  for  Doubtful 
Accounts"  has  been  redefined,  and  data 
will  be  reported  as  "Receivables 
Removed  at  End  of  Report  Period". 

Type  of  Review:  Revision. 

Agency:  Employment  and  Training 
Administration. 

Title:  Overpayment  Detection  and 
Recovery  Activities. 

OMB  Number:  1205-0173. 

Agency  Number:  ETA-227. 

Record  keeping:  State  agencies  are 
required  to  maintain  all  documentation 
supporting  the  information  reported  on 
the  ETA-227  for  three  years  following 
the  end  of  each  report  period. 

Affected  Public:  State  Government. 

Cite/Reference/Form/etc:  Form. 

Total  Respondents:  53  State  agencies. 

Frequency:  Quarterly. 

Total  Responses:  212. 

Average  Time  per  Response:  14  hours. 

Estimated  Total  Burden  Hours:  2968. 

Total  Burden  Cost  (operating/ 
maintaining):  Estimated  at  $76,396 
which  is  allowable  cost  under  the 
administrative  grants  awarded  to  States 
by  the  Federal  government. 
Additionally,  there  will  be  a  one  time 
cost  of  reprogramming  the  State  systems 
at  the  cost  of  $20,758  (aimualized). 

Comments  submitted  in  response  to 
this  comment  request  will  be 
sunmiarized  and/or  included  in  the 
request  for  Office  of  Management  and 
Budget  approval  of  the  information 
collection  request;  they  will  also 
become  a  matter  of  public  record. 

Dated:  June  5,  2000. 
Grace  A.  Kilbane, 

Administrator.  Office  of  Workforce  Security. 
jFR  Doc.  00-14682  Filed  f>-8-00:  8:45  am) 
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DEPARTMENT  OF  LABOR 

Employment  Standards 
Administration,  Wage  and  Hour 
Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  cmd  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  Part  1 ,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3,  1931. 
as  amended  (46  Stat.  1494,  as  amended, 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  Part  1, 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedures  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C,  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedes  decisions  thereto,  contain  no 
expiration  dates  and  are  effective  for 
their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 


in  accordance  with  the  provisions  of  29 
CFR  Parts  1  and  5.  Accordingly,  the 
applicable  decisions,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  Work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  Part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts."  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechsmics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor. 
Employment  Standards  Administration. 
Wage  and  Hour  Division.  Division  of 
Wage  Determinations,  200  Constitution 
Avenue.  NfW.  Room  S-3014, 
Washington.  DC  20210. 

Modificatioiis  to  General  Wage 
Determination  Decisions 

The  number  of  decisions  listed  in  the 
Government  Printing  Office  document 
entitled  "General  Wage  Determinations 
Issued  Under  the  Davis-Bacon  and 
related  Acts"  being  modified  are  listed 
by  Voliune  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 

Volume  I 
None 
Vohimt'  II 

Mary-land 

MboOOOOS  (Feb.  11.  2000) 

MD00002]  (Feb.  11.  2000) 

MD000039  (Feb.  11.  2000) 

MD000042  (Feb.  11.  2000) 
Penns\'lvania 

PAd00O05(Feb.  11.  2000] 

PA000006  (Feb.  11.  2000) 

PA000014  (Feb.  11.  2000) 

PA000025  (Feb.  1 1 .  2000) 

PA000026  (Feb.  11.2000) 
Virginia 

VA000014  (Feb.  11.  2000) 

V.A000044  (Feb,  11.  2000) 

VAO0O059  (Feb.  11.  2000) 

VA000067  (Feb.  11.  2000) 

Volume  III 
None 

Volume  IV 
None 
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Volume  V 

Kansa.s 

KSOOOOOM ( Keh 

Tnxa.s 

TX(KX)0().t  (Kob 
TX000018 (Feb 

Volume  VI 
None 


11    HHM] 


ZOOO) 
^1)00) 


Volume  VII 

California 
CAOOOOOl 
C.\0{X)002 
CA000004 
CA000009 
C;A000027 
CA000028 
CA0OOO29 
CAOOOO.IO 

(;AO(X)o;n 

CA00O032 

c:Aoooo:n 

CA0OOO34 

(:aoooo:55 

CA00OC36 
CAOOOOJ? 
(;A(X)0039 
CAOCKXMO 
CAWXKMl 


(Feb 
(Feb 
(Feb 
(Feb 
(Feb 
(Feb 
(Feb 
(Feb 
(Feb 
(Fob 
(Feb 
(Feb 
(Feb 
(Feb 
(Feb 
(Feb 
(Feb 
(Feb 


2000) 
21M)0) 
2000) 
2000) 
2000) 
2000) 
2000) 
2000) 
2000) 
2000) 
11.  2000) 
11,  2000) 
20O0) 
20(X)) 
2000) 
2000) 
2000) 
2000) 


n, 
11. 
n. 
n. 
n. 
11, 
11. 
n. 
n. 
11. 


General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  ab<ive.  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "Cieneral  Wage 
Determinations  Issued  Under  The  Davis- 
Bacon  and  Related  Acts  "  This 


publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  country. 

The  general  wage  determinations 
issued  under  the  Davis-Bacon  and 
related  Acts  are  available  electronically 
by  subscription  to  the  FedWorld 
Bulletin  Board  System  of  the  National 
Technical  Information  Service  (NTIS)  of 
the  US.  Department  of  Commerce  at  1- 
800-363-2068 

Hard-copy  subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents.  LIS.  Government  Printing 
Office.  Washington,  DC  20402.  (202) 
512-1800 

When  ordering  hard-copy 
subscription(s),  be  sure  to  specify  the 
State(s)  of  interest,  since  subscriptions 
may  be  ordered  for  any  or  all  of  the 
seven  separate  volumes,  arranged  by 
State.  Subscriptions  include  an  annual 
edition  (issued  in  January  or  February) 
which  includes  all  current  general  wage 
determinations  for  the  States  covered  by 
each  volume.  Throughout  the  remainder 
of  the  year,  regular  weekly  updates  are 
distributed  to  subscribers. 

Signed  al  Wa.shington.  DC  this  l.st  day  of 
June  2000 

(^arl  ].  Poleskey. 

Chief.  Branch  itf  ('<in'itnii  turn  Wof^e 

Determination'^ 

IFK  I)o<    0O-142B4  Filed  b-«-00.  8:45  am] 
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Estimated  Annual  Reporting  Burden 


MERIT  SYSTEMS  PROTECTION 
BOARD 

Agency  Information  Collection 
Activities;  Proposed  Collection 

AGENCY:  Merit  Systems  Protection 
Board. 

ACTION:  Notice. 


SUMMARY:  The  U.S.  Merit  Systems 
Protection  Board  (MSPB)  is  requesting  a 
three-year  extension  of  approval  of  its 
optional  appeal  form,  Optional  Form 
283  (Rev.  10/94)  from  the  Office  of 
Management  and  Budget  (OMB)  under 
section  3506  of  the  Paperwork 
Reduction  Act  of  1995.  The  appeal  form 
is  currently  displayed  in  5  CFR  Part 
1201,  Appendix  I,  and  on  the  MSPB 
Web  Page  at  http://vkrivw.mspb.gov/foia/ 
applform.pdf 

In  this  regard,  we  are  soliciting 
comments  on  the  public  reporting 
burden.  The  reporting  burden  for  the 
collection  of  information  on  this  form  is 
estimated  to  vary  from  20  minutes  to 
one  hour  per  response,  with  an  average 
of  30  minutes,  including  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information. 


5  CFR  section 


1201  and  1209 


Annual  num- 
ber ol  re- 
spondents 


Frequerx:y  per 
response 


Total  annual 
responses 


9.000 


Hours  per 
response 
(average) 


Total  hours 


1 


9,000 


4,500 


In  addition,  the  MSPB  invites 
comments  on  ( 1)  Whether  the  proposed 
collftction  of  information  is  ne«:essary 
for  the  proper  performdni:e  of  MSPBs 
functions,  including  whether  the 
information  will  have  prac:ti(:al  utility; 

(2)  the  accurac:v  of  MSPBs  estimate  of 
burden  of  the  proposed  i:olle(:ti()ii  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  ways  to  enhance  the  quality,  utility. 
and  clarity  of  the  information  to  be 
collected;  and  (4)  ways  tf)  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  (:()lUH:tion  techniques, 
when  appropriate  and  other  forms  of 
information  te<:hn()l()gv 

DATES:  Comments  must  be  received  on 
or  before  August  H.  2000 


ADDRESSES:  (Copies  of  the  appeal  form 
may  be  obtained  from  Arlin 
Winefurdner.  Merit  Systems  Protection 
Board.  1 120  Vermont  Ave  .  NW.. 
Washington.  DC  20419  or  by  calling 
(202)  b53-720()  Comments  concerning 
the  paperwork  burden  should  also  be 
addressed  to  Mr  Winefordner. 

Robert  E.  Taylor. 

t'.lrrk  nt  the  Huanl 

iFK  D<)<    0O-l4h'M)  hi  led  b-8-OQ.  8:45  anil 
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NATIONAL  COMMUNICATIONS 
SYSTEM 

Proposed  Collection;  Comment 
Request 

agency:  National  Communications 
System  (NCS) 

ACTION:  Notice. 

In  compliance  with  Section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995.  the  Office  of  the 
Manager,  National  Communications 
System  announces  the  proposed 
reinstatement  of  a  public  information 
collection  and  seeks  public  comment  on 
the  provisions  thereof.  Comments  are 
invited  on:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 


whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  information  collection:  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  information  collection  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 

DATES:  Consideration  will  be  given  to  all 
comments  received  by  August  8,  2000. 

ADDRESSES:  Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
National  Communications  System,  Code 
N31,  Attn:  Deborah  Bea.  701  South 
Court  House  Road.  Arlington,  VA 
22204-2198. 

FOR  FURTHER  INFORMATION  CONTACT:  To 

request  more  information  on  this 
proposed  information  collection  or  to 
obtain  a  copy  of  the  proposal  and 
associated  collection  instruments, 
please  write  to  the  above  address,  or  call 
the  Office  of  Priority 
Telecommunications  at  703-607-4933. 

Title:  Associated  Forms;  and  OMB 
Number:  Telecommunications  Service 
Priority  (TSP)  System  Revalidation  for 
Service  Users,  Standard  Form  314;  OMB 
Number  0704-0305; 
Telecommunications  Service  Priority 
(TSP)  System  TSP  Request  for  Service 
Users,  Standard  Form  315,  OMB 
Number  0704-0305; 
Telecommunications  Service  Priority 
(TSP)  System  TSP  Action  Appeal  for 
Service  Users,  Standard  Form  317,  OMB 
Number  0704-0305; 
Telecommunications  Service  Priority 
(TSP)  System  TSP  Service  Confirmation 
for  Service  Vendors,  Standard  Form 
318,  OMB  Number  0704-0305; 
Telecommunications  Service  Priority 
(TSP)  System  TSP  Service 
Reconciliation  for  Service  Vendors, 
Standard  Form  319;  OMB  Niunber 
0704-0305. 

Needs  and  Uses:  The 
Telecommunications  Service  Priority 
(TSP)  System  forms  are  used  to 
determine  participation  in  the  TSP 
system,  facilitate  TSP  system 
administrative  requirements,  and  to 
maintain  TSP  system  database  accuracy. 

Affected  Public:  Businesses  or  other 
for-profit  institutions,  not-for-profit 
institutions,  the  Federal  Government, 
and  state  and  local  governments. 

Annual  burden  Hours:  3600. 

Number  of  Respondents:  94. 

Responses  per  Respondent:  18. 

Average  Burden  per  Response:  2.13 
hours. 

Frequency:  On  occasion. 


SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  TSP  system  is  to  provide 
a  legal  basis  for  telecommunications 
vendors  to  provide  priority  provisioning 
and  restoration  of  teleconmiunications 
services  supporting  national  security  or 
emergency  preparedness  functions.  The 
information  gathered  via  the  TSP  system 
forms  is  the  minimum  necessary  for  the 
NCS  to  effectively  manage  the  TSP 
system. 

Frank  McClelland, 

Federal  Register  Liaison  Officer,  iXational 
Communications  System. 
[FR  Doc.  00-14647  Filed  6-8-00;  8:45  am] 
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NATIONAL  INSTITUTE  FOR  UTERACY 
[CFDA  No.  84.257S] 

NIFL  Content  Development  Partners 
(Special  Collections);  Notice  Invltfng 
Applications  for  New  Awards  for  Fiscal 
Year  2000 

AGENCY:  The  National  Institute  for 
Literacy  (NIFL). 
action:  Notice. 

Purpose 

The  purpose  of  this  project  is  to 
establish  a  first  generation  of  Content 
Development  Partners  to  extend  the 
work  of  the  Literacy  Information  aNd 
Communication  System  (LINCS)  in 
developing  subject  oriented  Special 
Collections  of  Internet-based  resources 
for  adult  education  and  adult  and  family 
literacy  practice.  The  Content 
Development  Partners  will  maintain, 
refine,  and  enhance  the  existing  Special 
Collections  available  through  the  LINCS 
network  by  locating,  evaluating,  and 
organizing  Web-based  resources  and 
Web-based  pointers  to  other  materials 
(videos,  research  reports,  etc.).  These 
partners  will  work  in  collaboration  with 
the  National  LINCS  staff  and  the  staff  at 
the  LINCS  Regional  Technology  Centers. 
Content  Development  Partners  will  be 
expected  to  follow  National  LINCS 
guidelines,  protocols,  and  common 
design  templates.  (See  Background  and 
Definitions:  NIFL  Standards.) 

Eligible  Applicants 

Public  and  private  nonprofit 
organizations  with  knowledge  of  and 
expertise  in  adult  literacy  and  the 
subject  matter  of  the  Special  Collection, 
or  consortia  of  such  organizations. 

Deadline  for  Applications:  July  15, 
2000. 

Estimated  Range  of  Awards 

$20,OOO-$50,000  for  year  1;  funding 
for  years  2  and  3  is  subject  to  program 


authorization  and  availabilitT.-  of 
appropriations,  and  is  contingent  upon 
satisfactory'  completion  of  the  previous 
year's  plan  of  action. 

Estimated  Number  of  Awards 

Up  to  10  awards.  Awards  will  be 
made  to  organizations  with  experience 
in  the  defined  subject  areas.  Consortia 
efforts  are  encouraged.  No  more  than 
two  Content  Development  Partner 
awards  will  be  made  to  the  same 
applicant. 

Note:  The  National  Institute  for  Literacy  is 
not  bound  by  any  estimates  in  this  notice. 

Project  Period 

Three  years,  with  the  possibility  of 
renewal  for  2  subsequent  years. 

Applicable  Regulations 

The  National  Institute  for  Literacy  has 
adopted  the  following  regulations 
included  in  the  Education  Department 
General  Administrative  Regulations 
(EDGAR):  34  CFR  parts  74,  77.  80,  82. 
and  85,  and  34  CFR  part  75,  Sees.  75.50. 
75.51.  75.100-102.  75.104,  75.109-192, 
75.200-201,  75.215-217,  75.231-236, 
75.250-251,  75.253,  75.261,  75.525, 
75.531,  75.560-569,  75.591,  75.620-21, 
75.700-707;  75.77.  75.79,  75.80-82, 
75.85-86(6/6/1997  and  EDGAR 
Expanded  Authorities,  1/27/98). 

This  document  is  available  through 
your  public  library  and  the  National 
Institute  for  Literacy's  Website  (http:// 
www.nifl.gov).  It  is  recommended  that 
appropriate  administrative  officials 
become  familiar  with  the  EDGAR 
policies  and  procedures  that  are 
applicable  to  this  award. 
FOR  FURTHER  INFORMATION,  CONTACT: 
William  Hawk;  National  Institute  for 
Literacy;  1775  I  Street,  N'W.,  Suite  730; 
Washington,  DC  20006;  Telephone: 
202-233-2042;  FAX:  202-233-2050;  E- 
mail:  w/ia«vit@ni/7.gov  Information  about 
the  NIFL's  funding  opportunities, 
including  Application  Notices,  etc.,  can 
be  viewed  on  the  NIFL  server  (under 
What's  New  and  Grants  &  Funding)  at 
http://www.nifl.gov/lincs;  however,  the 
official  application  notice  for  a 
discretionary  grant  competition  is  the 
notice  published  irtthe  Federal 
Register. 

SUPPLEMENTARY  INFORMATION: 
Definitions 

For  purposes  of  this  announcement 
the  following  definitions  apply: 

Adult  Education  and  Literacy 
Community — The  aggregate  of 
individuals  and  groups  at  all  levels 
nationwide  that  are  actively  involved 
with  adult  education  and  adult  and 
family  literacy  instruction,  including 
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individuals  such  as  r«.sear(.hers. 
prartitii)ners.  polii  vmakors.  adult 
learners,  and  administrators,  and  groups 
such  as  state  and  local  departments  of 
education,  human  services,  and  labor: 
libraries;  communitv-based 
organizations,  businesses  and  labor 
unions;  and  volunteer  and  civic  groups 

Content  Development  Partners — 
LINC^S  partners  responsible  for 
maintaining,  refining,  and  enhancing 
the  Special  Collections  of  Web- 
acc:essible  resources  available  through 
the  LIN(;S  network.  These  partners 
locate,  evaluate,  and  organize  Web- 
based  resources  and  Web-based  pointers 
to  other  materials  (videos,  research 
reports,  etc.). 

Lore  kmnvledf^e  Group — An  Advisor\' 
Croup  of  subject  ttxperts  to  assist  in  the 
qualitv  control  of  the  collection.  Ideallv. 
this  group  will  inc:lude  NIP'L  Discussion 
List  moderators,  researchers,  and  subject 
specialists  from  the  Department  of 
Educ;ation's  Office  of  Vocational  and 
Adult  Education  (OVAE).  among  others 

U\CS  Affiliates— Nd[i(ynd\,  state,  or 
local  organizations  that  support  LINCS 
and  want  to  be  a  part  of  the  expanding 
LINCS  network,  but  are  not  considered 
partners. 

UNCS  .VVfw'ori— Including  LINCS 
national,  regional,  state  and  local 
partners  and  affiliates. 

uses  Portn^rs— State  level 
organizations  that  provide  professional 
development,  technical  assistance,  and 
other  informational  services  to  local 
programs.  There  may  be  more  than  one 
state-level  partners  depending  on  the 
needs  of  the  state  and  the  resources 
available   Decisions  about  the  selection 
of  the  LINCiS  partner  will  be  made 
jointly  with  the  state  adult  education 
offii;*?  anil  other  state-levtd 
organizations.  Through  a  formal 
agreement  with  the  Regional  LINCS 
organization,  state  organizations  will 
receive  services  and  contribute  to 
LINCS. 

U\'C:S  Stamhinls—NWLs  (pialitv 
guidelines  and  standards  for  organizing 
materials  m  a  uniform  foriii.it  for 
posting  on  the  Internet  These  standards 
are  found  in  NlP'L's  "Starting  Point'" 
manual.  LINCS  Selection  Crileri.i  (http:' 
'www  111 tl  gov/1  inis 
selei;tion  criteri.i  htiiil).  /,/.\'C'S' Special 
(iolleitions  Cuuleliiies  (http:  ' 
www.nifl.gov/lincs/ 
special  collections  html),  the  Adult 
Literac  v  Thesaurus  (.M.T).  the  ,\dult 
Liter  i{\  Thesaurus  User's  Manual,  the 
template  lor  stale  and  local  program 
Websites  ( http: //hub2(.oe. lit ke<Iu 
.idopl'default.html)  ,ind  other 
diH  umentation 


U\'CS  Web  Sifes— Include  LINCS 
national,  regional,  and  state  sites  and 
,Spe<:ial  Collections. 

Utemry — An  individual's  ability  to 
read,  write,  and  speak  in  English,  and 
compute  and  solve  problems  at  levels  of 
proficiency  necessary  to  function  on  the 
)ob  and  in  soc;iety.  to  achieve  one's  goals 
and  develop  one's  knowledge  and 
potential  (as  stated  in  the  National 
Literacy  Act  of  1991). 

Regional  Huh  or  Regional  Technology 
(Center — The  lead  site  acting  as  the  focal 
p<jint  for  implementing  LI.NCS  grants 
requirements  and  activities,  including 
serving  states  and  local  programs  in  a 
particular  region. 

Special  Collections — One-stop 
electronic  gateways  to  high-quality 
resources  related  to  spec:ific  subject 
areas  judged  to  be  of  high  interest  to  the 
adult  education  and  literacy 
community.  Resources  include  Web- 
based  resources  and  resources  in  other 
media,  including  descriptions  of 
research  and  evaluation  results,  policy- 
related  information,  curricula,  best 
practices,  fact  sheets,  and  directories. 
LINCS  Special  Collec;tions  are  built 
around  specific  content  areas  (such  as 
English  as  a  Second  Language),  specific 
settings  or  contexts  (such  as  Workforce 
Education),  and  professional 
development  topics  (such  as  the  use  of 
Technology  in  Professional 
Development). 

Background 

The  National  Institute  for  Literacy 
(NIFL),  as  authorized  by  Title  II  of  the 
Workforce  Investment  Act  of  1998.  has 
the  legislative  mandate  to  develop  a 
national  literacy  database  The  intent  of 
this  mandate  is  to  assure  the 
consolidation  and  accessibility  of 
scattered  and  hard-to-access  information 
resources  for  literacy  For  more 
background  information  on  the  LINCS 
Network.  vi><it  http.//i\ivw  nifl  gov/lincs/ 
about  Uihouthtml^history 

Now  in  its  fifth  full  year  of  operation. 
LINCS  is  steadily  pursuing  its  mission 
of  using  technology  to  strengthen  the 
adult  basu:  education  and  litoracv 
( Dinmuiiitv   Beginning  in  mid-1994 
with  a  single  national  site  on  the 
Internet,  LINflS  is  now  well  on  its  way 
to  fulfilling  Its  goals   Visit  http:// 
wwixnifl  fitn  'lin(  s/inillennium/ 
achievements  html  for  a  summary  of  the 
national  and  regional  LINCS 
achievements 

Plans  for  the  Future 

Over  the  past  seven  years,  the  NIFL 
has  provided  the  leadership  and  tools  to 
prepare  the  adult  literai:y  community 
for  the  21st  century  through  major 
system-building  initiatives,  including 


the  creation  of  LINCS  and  its  regional 
hubs.  The  NIFL  intends  to  sustain  the 
momentum  of  building  systems  that 
help  professionalize  the  adult  literacy 
community  by  continuing  its  initiatives 
in  technology.  Please  see  the  LINCS 
Vision  Statement  at  http:/ /ww\s\ni fl.gov/ 
lines/ millennium/vision.html  for 
additional  information  about  the  future 
plans  for  the  LINCS  project. 

Application  Requirements 

A.  Cheniew  of  Content  Development 
Partners  /Special  Collections! 

Grants  will  be  awarded  to  up  to  ten 
Content  Development  Partners  for  the 
development  of  Special  Collections  on 
the  following  subjects — as  defined  by 
LINCS  and/or  in  the  Adult  Literacy 
Thesaurus: 

1.  Assessment: 

2.  Correctional  Education: 

3.  English  as  a  Second  Language 
(inclusive  of  citizenship  and  civic 
participation): 

4   Family  Literacy; 

5.  Health  and  Literacy: 

6.  International  Literacy: 

7.  Literacy  &  Learning  Disabilities: 

8.  Science  &  Numeracy; 

9.  Technology  Training  (for  Professional 
Development):  and 

10.  Workforce  Education. 

The  focus  of  each  Special  Collection 
must  be  on  the  subject  as  it  relates  to 
adult  literacy  instruction,  learning, 
policy,  or  other  dimensions  of  the 
practice  of  adult  and  family  literacy  and 
adult  education.  Applicants  must 
clearly  identify  the  subject  area  of  the 
Special  Collections(s)  they  are 
proposing  to  be  the  Content 
Development  Partners  for.  The  existing 
LINCS  Special  Collections  can  be 
accessed  through  the  index  page — 
http://wv,'w.nif].gov/lincs/coUections/. 

B  Project  S arm  five 

The  project  narrative  is  critical  and 
must  thoroughly  reflect  the  capacity  of 
the  applicant  to  organize  the 
development  of  a  Special  Collection. 
The  narrative  must  encompass  the  full 
three  voars  of  project  activities,  with 
detailed  plans  for  Year  1  and  milestones 
for  Years  2  and  3.  The  narrative  must 
clearly  describe  the  applicant's  plan  for 
attaining  measurable  goals  as  identified 
in  each  of  the  sections  listed  below  and 
propose  specific  mechanisms  for 
collecting  and  developing  resources  for 
the  Special  Collection.  The  narrative 
should  not  exceed  ten  (10)  single-spaced 
pages,  or  twenty  (20)  double-spaced 
pages.  The  narrative  may  be  amplified 
by  material  in  attachments  and 
appendices  (not  exceeding  10  pages), 
but  the  body  should  stand  alone  to  give 


a  complete  picture  of  the  project. 
Proposals  that  exceed  10  single-spaced 
pages  or  20  double-spaced  pages  will 
not  be  reviewed.  The  format  for  the 
project  narrative  should  follow  the  order 
and  format  of  the  following  selection 
criteria. 

C.  Selection  Criteria 

In  evaluating  applications  for  a  grant 
under  this  competition,  the  Director 
uses  the  following  seven  selection 
criteria  set  out  in  this  notice.  The 
maximum  combined  score  for  all  the 
criteria  in  this  section  is  100  points.  The 
maximum  score  for  each  criterion  is 
indicated  in  parentheses. 

1 .  Mission  and  Strategy  (5  Points) 

The  Director  reviews  each  application 
to  determine  the  appropriateness  of  the 
applicant's  stated  mission  and  strategy 
for  the  proposed  Content  Development 
Partner,  including  consideration  of:  (a) 
The  degree  to  which  the  stated  mission 
and  strategy  for  developing  a  Special 
Collection  reflect  an  understanding  of 
NIFL's  goals  and  purposes  for  LINCS 
and  the  Special  Collections  as  outlined 
in  this  notice;  (b)  The  degree  to  which 
the  application  demonstrates  am 
understanding  of  the  Special 
Collection's  scope  and  the  existing 
special  collection's  strengths  and 
weaknesses  (where  applicable);  (c)  The 
quality  and  coherence  of  proposed 
strategies  for  refining,  enhancing,  and 
maintaining  the  existing  collection  to 
meet  the  field's  need  for  information; 
and  (d)  How  the  project  will  serve  (and 
be  marketed  to)  the  entire  adult 
education  and  literacy  community, 
including  the  full  range  of  public  and 
private  programs  (libraries,  local 
education  agencies,  community 
colleges,  volunteer  and  community- 
based  organizations,  etc.). 

2.  Institutional  Capabilities  (15  Points) 
The  Director  reviews  each  application 

to  determine  the  capabilities  of  the 
organization  to  sustain  a  long-term,  high 
quality,  and  coherent  program, 
including  consideration  of  (a)  The 
organization's  expertise  in  the  chosen 
subject  area  and  its  familiarity  with  the 
information  needs  of  the  Adult  and 
Family  Literacy  and  Adult  Education 
Community  around  this  topic;  (b)  The 
applicant's  experience  in  establishing 
and  carrying  out  collaborative  working 
relationships  with  LINCS  member 
states,  state  agencies,  local  programs, 
and  other  public  and  private  groups;  (c) 
The  applicant's  capacity  to  maintain 
and  continuously  enhance  a  sizable 
literacy  collection  on  the  Internet  that 
includes  resources  produced  by  other 
agencies  and  individuals  as  well  as  the 


organization's  own  resources;  (d)  The 
applicant's  use  of  technology  to  enhance 
accessibility  of  information;  (e)  The 
applicant's  capacity  to  provide  training 
and  technical  assistance  to  users  of  the 
collection(s);  (f)  A  secure  funding  base 
for  the  organization  for  the  diuration  of 
the  project;  (g)  The  applicant's 
willingness  and  ability  to  continue  the 
project  at  the  end  of  the  three-year  grant 
period;  and  (h)  The  applicant's  ability  to 
leverage  other  funding  and  resources  to 
sustain  the  project  beyond  the  grant 
through  pursuing  partnerships  with 
private  entities,  including 
telecommunications  and  high  tech 
business  and  industry  partners. 

3.  Core  Knowledge  Group  and 
Collaborations  (20  Points) 

The  Director  reviews  each  application 
to  determine  the  capabilities  of  the 
organization  to  sustain  a  long-term,  high 
quality,  and  coherent  program, 
including  consideration  of  (a)The 
applicant's  plans  for  organizing  and 
managing  a  Core  Knowledge  Group  to 
advise  the  development  of  the  Special 
Collection  and  assist  in  the  quality 
control  of  the  collection;  please  provide 
names  of  expected  or  confirmed 
members  of  the  group;  (b)  The  extent  to 
which  the  applicant  will  consider  the 
perspectives  of  a  variety  of  users  and 
stakeholders  in  developing  the  Special 
Collection;  (c)  The  applicant's  ability  to 
ensure  close  collaboration  with  NIFL 
and  the  LINCS  Regional  Technology 
Centers,  including  cooperation  in 
implementing  new  requirements  or 
standards  developed  by  NIFL  in  concert 
with  the  LINCS  Regional  Technology 
Centers  to  assure  uniformity  across  the 
LINCS  network;  (d)  The  applicant's 
plans  to  ensure  broad-based 
collaborative  relationships  with  other 
appropriate  agencies,  organizations,  and 
projects  (especially  those  dealing  with 
education,  labor,  and  human  services 
and  the  topics  of  each  Special 
Collection)  with  similar  or 
complementary  subject  expertise;  (e) 
Mechanisms  for  attracting/collecting  or 
developing  additional  resources  for 
inclusion  in  the  Special  Collections  (see 
the  LINCS  Special  Collections 
Guidelines  and  Recommendations 
available  at  http://www.nifl.gov/lincs/ 
special_collections.html  and  the  LINCS 
Special  Collections  Protocol  available  at 
http://www.nifl.gov/2000_rfp/ 
collections_protocol.html):  and  (f)The 
extent  to  which  the  applicant 
demonstrates  a  commitment  to  provide 
a  minimum  of  2  training  sessions  per 
year  and  collect  direct  user  feedback  at 
those  times. 


4.  Quahty  of  Plan  of  Operation  (30 
Points) 

The  Director  reviews  each  application 
to  determine  the  quality  of  the  three- 
year  plan  of  operation,  including 
consideration  of:  (a)  The  quality  of  the 
design  of  the  project  and  plans  for 
collecting  high  quality  resources, 
instructional  materials,  and  tools;  (b) 
How  well  the  objectives  of  the  project 
relate  to  the  intended  purposes  of  the 
Special  Collections,  as  outlined  in  this 
request  for  applications;  (c)  The  quality 
of  the  applicant's  three-year  plan  of 
operation  to  use  its  resources  and 
personnel  to  achieve  each  project 
objective;  (d)  The  extent  to  which  the 
plan  of  management  is  effective  and 
ensures  proper  and  efficient 
administration  of  the  project;  (e)The 
quality  of  the  plan  to  establish  effective 
working  relationships  with  the  members 
of  the  Core  Knowledge  Group  and  other 
organizations  as  required  for  effective 
development  of  the  project:  (f)  The 
quality  of  the  plan  for  determining  the 
information  needs  of  the  customers  or 
users  of  the  Special  Collection;  (g)  The 
quality  of  the  plan  for  developing 
unique  selection  criteria  and  guidelines 
specific  to  each  Special  Collection  based 
on  the  LINCS  general  selection  criteria 
and  Special  Collections  protocols  (http:/ 
/  wTwv'.  mfl.gov/lin  cs/ 
selection_criteria.html  and  http:// 
WH'w.nifl.gov/lincs/2000_rfp/ 
collections j3rotocoI.html I:  (h)  The 
quality  of  the  plan  for  organizing  the 
Special  Collection  according  to  the  NIFL 
standards  for  quality  control,  access, 
and  organization  (see  LINCS  Special 
Collections  Guidelines  and 
Recommendations  http://vrww.nifl.gov/ 
lincs/specialcoUections.html)  and  for 
working  with  NIFL  and  the  LINCS 
Regional  Technology  Centers  to  ensure 
uniformity  across  the  network:  (i)  The 
quality  of  the  plan  for  enhancing  the 
knowledge  base  of  the  field  by  updating 
the  Special  Collection  on  a  regularly 
scheduled  basis  with  the  Content 
Development  Partner's  own  materials 
and  materials  from  other  content 
developers,  including  making 
provisions  for  including  summaries  of 
or  pointers  to  quality  print  and  non- 
print  materials,  such  as  audio  and  video 
materials,  in  their  entirety,  as  well  as 
Web-based  materials  print  and  non- 
print  materials,  all  of  which  respond  to 
end  users'  educational,  informational, 
and  training  needs:  (j)  The  quality  of  the 
plan  for  marketing  the  Special 
Collection,  training  users,  and 
leveraging  additional  resources  for  the 
project:  (k)  The  extent  of  the 
applications  understanding  of 
cataloging  form  and  LINCS 
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infrastructuro;  and  (1)  The  extent  to 
which  the  applicant's  plan  includes 
sound  methods  for  achieving 
measurable  goals  and  outcomes. 

5.  Budget  and  (^ost  Effectiveness  (10 
Points) 

The  Director  reviews  each  application 
to  determine  the  ttxtent  to  which:  (a) 
The  budget  is  adequate  to  support 
project  activities  and  allocations  are 
deemed  cost-effective;  (b)  (^osts  are 
reasonable  in  relation  to  the  objectives 
of  the  project;  (c)  The  budgets  for  any 
subcontracts  are  detailed  and 
appropriate;  (d)  F'rovisions  are  made  for 
identif\ing  and  securing  additional 
funds  to  continue  and  expand  the 
project  beyond  the  end  of  the  grant;  (e) 
Th»'  applicant's  inclusion  of  a  timeline 
for  the  project,  consisting  of  a  table  or 
diagram  listing  major  tasks  or 
milestones  and  including  estimates  of 
funds,  time  (including  presentations), 
personnel,  facilities,  and  equipment 
allocateil  to  each  program  area,  as  well 
as  the  timing  of  quarterly  progress  and 
other  reports,  meetings.  f!tr.  (A  format  of 
apfiroxim.itelv  1  pages  will  be  provided 
for  quarterlv  reports;  a  final  report  will 
be  expected  at  the  imd  of  each  vear  in 
lieu  of  a  4th  quarttT  report);  and  (f)  The 
budget  details  resources,  cash  and  in- 
kind,  that  the  applicant  and  others  will 
provide  to  the  project  in  addition  to 
grant  funds.  Please  note  that  overhead 
for  this  project  is  restricted  as  per 

fc;ix;AR(:PR  75-562. 

t>  Quality  of  Monitoring  and  lAMluation 
Plan  (10  Points) 

The  Director  reviews  each  application 
to  determine  the  (quality  of  the 
evaluation  plan  for  the  project, 
including  consideration  of  the  NIFLs 
adherence  to  Federal  (iovernment 
Performance  Reporting  Act  ((IF'RA) 
requirements  (See  the  Notice  to 
Applu:ants  at  /i^p.V/oc/o.ed.gov/ 
grntinfn^gf)oshul/gpos23  htm  for  more 
information.)  and  (a)  The  strength  of 
the  a[)plicant's  st.itement  of  measurable 
outcomes  for  all  prcjject  goals;  (b)  The 
quality  of  methods  and  mechanisms  to 
be  used  to  document  and  evaluate 
progress  in  relation  to  the  proiect's 
mission  and  goals,  (c  )  The  (|ualitv  of 
methods  that  will  be  used  to  doc;ument 
and  evaluate  the  impact — both  ciualitv 
of  usefulnt!ss  and  ((uantitv  of  usi^ — of 
the  proiect  on  target  audiences,  and  (d) 
The  (effectiveness  of  the  C;ontenl 
Development  Partner's  role  in  working 
with  partners,  particularlv  bv  using  on- 
line methods  (such  as  web  tools)  to 
collect  and  analyze  data  on  tht? 
effectiveness  of  the  resources  presented 


7.  Quality  of  Key  Personnel  (10  Points) 

The  Director  reviews  each  application 
to  determine  the  quality  of  key 
personnel  for  all  project  activities, 
including  consideration  of:  (a)  The 
qualifications  of  the  project  director 
with  regard  to  the  creation  of  a  Special 
fkjUection  on  the  subject  selected;  (b) 
The  qualifications  of  other  key 
personnel  with  regard  to  the  creation  of 
a  Special  Collection  on  the  subject 
selected;  (c)  The  experience  and  training 
of  key  personnel  in  facilitating  teams  of 
advisors/reviewers  and  working  in 
fields  related  to  project  objectives;  (d) 
The  roles  of  key  personnel  and  the 
number  of  hours  dedicated  to  carrving 
out  their  tasks;  and  (d)  The  applicant's 
policy,  as  part  of  its  nondiscriminatory 
employment  practices,  to  ensure  that  its 
personnel  are  sf^lected  for  emplovment 
without  regard  to  race,  color,  national 
origin,  religion,  gender,  age.  or 
disability.  (See  http://ocfo.ed.gov/ 
gmtinfo/gposhul^gposlS.htm  for 
additional  information  on  Key 
Personnel.) 

Additional  Application  Requirements 

The  application  shall  include  the 
following; 

Project  Summary 

The  proposal  must  contain  a  200- 
word  summarv  of  the  proposed  project 
^suitable  for  publication.  It  shall  not  be 
an  abstract  of  the  proposal,  but  rather  a 
self-contained  description  of  the 
activities  that  would  explain  the 
proposal.  The  summary  should  be  free 
of  jargon  and  technical  terminology,  and 
should  be  understandable  bv  a  noii- 
sjiecialist  reader. 

Budget  Proposal 

ED  Form  524  must  be  completed  and 
submitted  with  each  application.  The 
form  consists  of  Sections  A.  B,  and  (1. 
On  the  back  of  the  form  are  general 
instructions  for  completion  of  the 
budget.  All  applicants  must  complete 
.Se<tions  A  and  (".   If  .Section  B  is 
completed,  include  the  nature  and 
source  of  non-federal  funds.  Attach  to 
.Se(  tion  C  a  detailed  explanation  and 
amplification  of  ea(;h  budget  categorv. 
Included  in  the  explanation  should  be 
complete  justification  of  costs  in  each 
(.ategorv   Additional  instructions 
include: 

•  Prepare  an  itemized  budget 
narrative  for  the  project  as  a  whole. 

•  Personnel  items  should  include 
names  (titles  or  position)  of  key  staff, 
number  of  hours  proposed  and 
a(i[)licable  hourly  rates. 

•  Include  the  cost.  f)urpose.  and 
justification  for  travel,  equipment, 
supplies,  contractual  and  other. 


Training  stipends  are  not  authorized 
under  this  program. 

•  Clearly  identify  in  all  instances 
contributed  costs  and  support  from 
other  sources,  if  any. 

•  Show  budget  d^etail  for  financial 
aspects  of  any  cost-sharing,  joint  or 
cooperative  funding. 

Disclosure  of  Prior  NIFL  Support 

If  any  partner  has  received  NIFL 
funding  in  the  past  2  years,  the 
following  information  on  the  prior 
awards  is  required. 

•  NIFL  award  number,  amount  and 
period  of  support; 

•  A  summary  of  the  results  of  the 
completed  work;  and 

•  A  brief  description  of  available 
materials  and  other  related  research 
products  not  described  elsewhere. 

If  the  applicant  has  received  a  prior 
award,  the  reviewers  will  be  asked  to 
comment  on  the  quality  of  the  prior 
work  described  in  this  section  of  the 
proposal. 

Reporting 

In  addition  to  working  closely  with 
the  National  Institute  for  Literacy,  the 
applicant  will  be  required  to  submit 
Quarterly  Performance  reports,  which 
are  to  be  brief.  3—4  page  reports  of 
progress;  a  final  annual  report  of 
activities  replaces  the  4th  quarterly 
report.  Due:  Within  30  days  at  the  end 
of  each  quarter.  Detailed  specifications 
for  the  reports  will  be  provided  within 
three  months  after  the  awards  are  made. 

Instructions  for  Transmittal  of 
Applications 

(a)  To  apply  for  a  C^ontent 
Development  Partner  grant — 

(1)  Mail  the  original  and  seven  (7) 
t:opies  of  the  application  on  or  before 
the  deadline  date  of  July  15.  2000  to 
National  Institute  for  Literacy.  1775  I 
Street.  NVV.  Suite  730,  Washington,  DC 
20006.  Attention:  William  B.  Hawk 
(CFDA  #257S). 

(2)  Hand  deliver  the  application  by 
4:30  p.m.  (Washington.  DC  time)  on  the 
deadline  date  to  the  address  above. 

(b)  An  applicant  must  show  one  of  the 
following  as  proof  of  mailing: 

(1)  A  legibly  dated  U.S.  Postal  Serx'ice 
postmark. 

(2)  A  legible  mail  receipt  with  the 
date  of  mailing  stamped  by  the  U.S. 
Postal  Service. 

(3)  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  carrier. 

(c)  If  an  application  is  mailed  through 
the  U.S.  Postal  Service,  the  Director 
does  not  accept  either  of  the  following 
as  proof  of  mailing: 

(1 )  A  private  metered  postmark. 

(2)  A  mail  receipt  that  is  not  dated  by 
the  U.S.  Postal  Service. 


Notes: 

(1)  The  U.S.  Postal  Service  does  not 
uniformly  provide  a  dated  postmark.  Before 
relying  on  this  method,  an  applicant  should 
check  with  the  local  post  office. 

(2)  The  NIFL  will  mail  a  Grant  Applicant 
Receipt  Acknowledgment  to  each  applicant. 
If  an  applicant  fails  to  receive  the  notification 
of  application  receipt  within  15  days  from 
the  date  of  mailing  the  application,  the 
applicant  should  call  the  NIFL  at  (202)  233- 
2055. 

(3)  The  applicant  must  indicate  on  the 
envelope  and  in  Item  10  of  the  application 
for  Federal  Assistance  (Standard  Form  424) 
the  CFDA  number  of  the  competition  under 
which  the  application  is  being  submitted. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  National  Institute  for  Literacy 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Web 
from  the  following  sites: 
h  tip  -.//www. nifl.gov/nifl/ 

news_events.html 
http://www.mfl.gov/lincs/2000_rfp.htm} 

To  view  the  PDF  version,  you  must 
have  the  Adobe  Acrobat  Reader 
Program. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at  http:/ fvi'ww .access.gpo.gov/nara/ 
index.html 

Application  Instructions  and  Fonns 

The  appendix  to  this  application  is 
divided  into  three  parts  plus  a  statement 
regarding  estimated  public  reporting 
burden  and  various  assurances  and 
certifications.  These  parts  and 
additional  materials  are  organized  in  the 
same  manner  that  the  submitted 
application  should  be  organized.  The 
parts  and  additional  materials  follow. 
(Additional  forms  for  the  completion  of 
this  application  are  available  from  http:/ 
/ocfo.ed.gov/gmt/appforms.htm.) 

Part  I:  Application  for  Federal 
Assistance 

(Standard  Form  424  (Rev.  4-94))  and 
instructions. 

Part  II.  Budget  Information 

Non-Construction  Programs  (ED  Form 
524)  and  instructions. 

Part  III:  Application  Narrative 

Additional  Materials:  Estimated 
Public  Reporting  Burden. 

Assurances-Non — Construction 
Programs  (Standard  Form  424B). 

Certification  Regarding  Lobbying; 
Debarment,  Suspension,  and  Other 
Responsibility  Matters;  and  Drug-Free 
Workplace  Requirements  (ED  80-0013). 


Certification  Regarding  Debarment, 
Suspension,  Ineligibility  and  Voluntary 
Exclusion:  Lower  Tier  Covered 
Transactions  (ED  80-0014,  9/90)  and 
instructions. 

Note:  ED  80-0014  is  intended  for  the  use 
of  recipients  and  should  not  be  transmitted 
to  the  NIFL. 

Disclosure  of  Lobbying  Activities 
(Standard  Form  LLL)  (if  applicable)  and 
instructions.  An  applicant  may  submit 
information  on  a  Photostat  copy  of  the 
application  and  budget  forms,  the 
assurances  and  the  certifications. 
However,  the  application  form,  the 
assurances,  and  certifications  must  each 
have  an  original  signature.  No  award 
can  be  made  unless  a  complete 
application  has  been  received. 

Instructions  for  Estimated  Public 
Reporting  Burden 

According  to  the  Paperwork 
Reduction  Act  of  1995,  no  persons  are 
required  to  respond  to  a  collection  of 
information  unless  it  displays  a  valid 
0MB  control  number.  The  valid  0MB 
control  number  for  this  information  is 
under  OMB  control  number  3430-0006, 
Expiration  date:  06/30/2003.  The  time 
required  to  complete  this  information 
collection  is  40  hours  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  disseminating 
the  data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
If  you  have  any  comments  concerning 
the  accuracy  of  the  time  estimate  or 
suggestions  for  improving  this  form, 
please  write  to:  the  National  Institute  for 
Literacy  1775  I  Street,  NW.,  Suite  730. 
Washington,  DC  20006, 

Dated:  June  5.  2000. 
Andrew  J.  Hartman, 
Director,  NIFL. 
[FR  Doc.  00-14547  Filed  6-8-00;  8:45  am] 

BILUNQ  CODE  6055-01 -U 


NATIONAL  INSTITUTE  FOR  LITERACY 
[CFDA  NO.  84.257T] 

NIFL  Regional  Technology  Centers 
Project;  Notice  Inviting  Applications 
for  New  Awards  for  Fiscal  Year  2000 

AGENCY:  The  National  Institute  for 
Literacy  (NIFL). 
ACTION:  Notice. 

Purpose: 

The  purpose  of  this  project  is  to 
establish  Regional  Technology  Centers 
that  will  work  with  the  NIFL  to: 

1 .  Expand  the  Literacy  Information 
and  Communication  System  (LINCS) 
network  to  include  the  broadest  possible 


range  of  national,  state,  and  local 
partners. 

2.  Extend  the  knowledge  and  use  of 
LINCS  web  sites,  infrastructure, 
resoiu-ces,  and  services  throughout  the 
state  and  local  adult  education  and 
adult  and  family  literacy  communities 
in  each  region. 

3.  Assist  the  adult  education  and 
adult  and  family  literacy  community  in 
integrating  LINCS  resources  and  new- 
technology  into  teaching  and  staff 
development. 

4.  Enhance  the  literacy  field's 
electronic  knowledge  base  by  creating, 
collecting,  and  organizing  new  high 
quality  literacy  information  resources 
on-line,  especially  locally  developed 
materials. 

Each  regional  center  will  be  expected 
to  build  on  the  achievements  of  the 
region's  previous  regional  hub  (where 
applicable),  to  work  with  a  consortium 
of  partners  and  affiliates  in  the  region, 
and,  in  cooperation  with  them,  to: 

1.  Build  new  partnerships  at  the 
regional,  state  and  local  level  (expand 
the  number  of  partners  and  affiliates). 

2.  Implement  a  comprehensive 
regional  training  plan  for  the  use  of 
LINCS  and  related  technology.  This 
plan  is  to  result  in  the  effective 
integration  of  technology  in  teaching 
and  learning. 

3.  Market  LINCS  resources  and 
services  widely  to  various  potential 
LINCS  audiences,  with  a  priority  on 
adult  education  and  adult  and  family 
literacy  practitioners. 

4.  Implement  a  regional  plan  to  locate 
and  organize  high  quality  resources, 
particularly  for  LINCS  Special 
Collections,  and  facilitate  the  creation  of 
new  resources  to  meet  target  audience 
needs. 

5.  Connect  increasingly  larger 
numbers  of  literacy  stakeholders  of  all 
kinds — researchers,  practitioners, 
administrators,  students,  and 
policymakers. 

6.  Build  evaluation  tools  and 
methods,  based  on  the  project's  goals, 
that  will  show  the  impact  of  LINCS  use 
in  improving  professional  development 
and  instruction. 

7.  Take  advantage  of  the  strengths  and 
unique  capabilities  of  each  region,  the 
regional  training  centers  will  work  with 
each  other  and  the  NIFL  to  coordinate 
their  activities,  and  whenever  possible 
carryout  joint  activities,  in  order  to 
maximize  the  total  mount  of  resources 
available  to  LINCS  and  allow  them  to 
have  the  greatest  impact  possible. 

Deadline  for  Applications:  July  15. 
2000. 
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Eligible  Applicants 

Public:  and  private  non-profit 
organizations  with  knowledge  and 
expertise  adult  basic  education,  adult 
literacy,  and  family  literacy,  or  consortia 
(if  such  organizations. 

Available  Funds 

This  notice  envisions  a  three-year 
cooperative  agreenumt.  In  the  first  year, 
up  to  5150.000  is  available  for  each  of 
five  grantees  Funding  for  years  2  and  is 
subject  to  program  authorization  and 
availability  of  appropriations,  and 
contingent  upon  satisfactory  completion 
of  the  previous  years  plan  of  action 

EstimatfH  Muinbcr  of  Awdrcis  5  (one 
award  in  each  region). 

EstinuiteH  Award  Amount  $150,000 
for  Year  1 

Note:  rhe  N.ilinnal  Institute  fur  LitBrac.v  is 
not  bound  bv  itnv  t'stimales  in  this  nolii  h 

Pro/fcf  PtTtod  Thwv  years,  with  the 
possibility  of  renewal  for  2  subsequent 
years. 

Applicable  Regulations 

The  National  Institute  for  Literacy  has 
adopted  the  following  regulations 
included  in  the  Education  Departm«?nt 
Cleneral  Administrative  Regulations 
(fc:iX;AR):  :H  CFK  parts  74.  77.  HO.  82. 
and  85,  and  34  CFK  part  75,  .Sees   75.50. 
75  51.  75.100-102.  75  104,  75.10i>-192. 
75.200-201,  75.215-217,  75.231-2.16, 
75.250-251.  75  253.  75,261.  75.525. 
75.531.  75  560-569.  75  591.  75.620-21. 
75.700-707;  75.77,  75  79.  75.80-82, 
75  85-86  (36/6/1997  and  EIKJAR 
Expanded  ,\uth(irities,  1/27/98) 

This  document  is  available  through 
your  public  library  and  on  the  National 
Institute  for  Literac:v  web  site  at  http:/ 
/viivvv  rn/Igov'/  Appropriate 
administrative  officials  are  advised  to 
become  familiar  with  the  policies  and 
procedures  in  the  EDCJAR  that  are 
applicable  to  this  award.  If  a  proposal  is 
rec:ommended  for  an  award,  the  Grants 
()ffif:er  will  rec}uest  certain 
organizational,  management,  and 
financial  information.  Grant 
;idministration  questions  rc^garding 
Cictneral  Recjuiremtnils.  Prior  Approval 
Requirements.  Transfer  of  Project 
Director,  and  .Suspension  or 
Termination  of  Award  should  be 
referred  to  the  CJrants  ()ffic:er. 
FOR  FURTHER  INFORMATION,  CONTACT: 
laleh  Behroozi  .Soroui;  LINGS  Director; 
National  Institute  for  Literacy;  1775  I 
Street.  NVV..  Suite  730;  Washington,  DC 
20006;  Telephone:  202-233-2039;  FAX; 
202-233-2050;  E-mail: 
jbehroozmnif]  f^nv .  Information  about 
NIFL's  funding  opportunities.  inc:luding 
Application  Notic:es,  etc.,  can  be  viewed 
on  the  L1NC;S  WWW  server  (under 


What's  New  and  Grants  &  Funding)  at 
http://www.nifl.gov/LINGS.  However, 
the  official  application  notice  for  a 
discretionary  grant  competition  is  the 
notice  published  in  the  Federal 
Register. 

SUPPLEMENTARY  INFORMATION: 
Definitions 

P'or  purposes  of  this  announcement, 
the  following  definitions  apply: 

Adult  Education  and  Literacv 
(Community — .  The  aggregate  of 
individuals  and  groups  at  all  levels 
nationwide  that  are  actively  involved 
with  adult  education  and  adult  and 
family  literacy  instruction,  including 
individuals  such  as  researchers, 
practitioners,  policymakers,  adult 
learners,  and  administrators,  and  groups 
such  as  state  and  local  departments  of 
education,  human  services,  and  labor; 
libraries,  community -based 
organizations;  businesses  and  labor 
unions;  and  volunteer  and  civic  groups. 

uses  Affiliates— Ndiional.  state,  or 
local  organizati(ms  that  support  LINGS 
and  want  to  be  a  part  of  the  expanding 
LIN(^S  network,  but  are  not  formal 
partners  (see  details  in  appendix  #1) 

uses  ,\>f worA— LINGS  national, 
regional,  state,  and  local  partners  and 
affiliates 

UMCS  Partners — .State  and  in  some 
cases,  national  organizations  that 
provide  professional  development. 
tec:hnical  assistance,  and  other 
technology  services  to  local  programs. 
In  the  case  of  states,  there  may  be  more 
than  <ine  partner,  depending  on  the 
needs  of  the  state  and  the  resources 
available,  and  decisions  about  the 
selection  of  the  partners  are  made 
jointly  with  the  state  adult  education 
office  and  other  state-level 
organizations.  Through  a  formal 
agreement  with  the  regional  LINGS  Hub, 
state  organizations  will  receive  services 
and  c:ontribute  to  LINGS,  (see  details  in 
appcmdix  #1) 

U.XCS  Standards — NIFL's  guidelines 
and  standards  for  organizing  materials 
in  a  uniform  format  for  posting  on  the 
Internet.  These  standards  are  found  in 
NIFL's  'Starting  Point  "  manual.  UNCS 
Selection  Criteria,  (http://www.nifl.gov/ 
11  nc:s/select ion  criteria.html).  LINGS 
Special  (Collections  Guidelines  (http:// 
www.nin.goy/lincs/special- 
collections.html).  the  Adult  Literacy 
Thesaurus  (ALT),  the  Adult  Literacy 
Thesaurus  User's  Manual,  and  other 
documentation. 

UNCS  Web  Sites— UNCS  national, 
regional,  and  state  home  pages  and 
Special  Collections. 

Literacy — An  individual's  ability  to 
read,  write,  and  speak  in  English,  and 


compute  and  solve  problems  at  levels  of 
proficiency  necessary  to  function  on  the 
job  and  in  society,  to  achieve  one's  goals 
and  develop  one's  knowledge  and 
potential  (as  stated  in  the  National 
Literacy  Act  of  1991). 

Literacy  Resource  Centers.  State 
Education  Agencies — State  or  regional 
organizations  supported  through 
federal,  state,  or  private  funds  for  the 
purpose  of  coordinating  the  delivery 
and  improvement  of  literacy  services 
across  agencies  and  organizations  in  the 
state  or  region,  enhancing  the  capability 
of  state  and  local  organizations  to 
provide  literacy  services,  building  a 
database  of  literacy-related  information, 
and  working  closely  with  the  NIFL  and 
other  national  literacy  organizations  to 
enhance  the  national  literacy 
infrastructure. 

Regional  Hubs  or  Regional 
Technology  Centers — The  lead  site 
acting  as  the  regional  focal  point  for 
implementing  LINGS  grant  requirements 
and  activities,  including  serving  states 
and  lcx;al  programs  in  that  region. 

Regional  Uhrary  Team — As  part  of  the 
Regional  Technology  Center  work 
groups,  the  Regional  Library  Team 
include  librarians  from  the  region  who 
work  together  in  locating,  organizing, 
and  evaluating  quality  of  resources 
contributed  to  the  LINGS  databases, 
based  on  the  LINGS  standards 

Regional  Training  Team — As  part  of 
the  Regional  Technology  Center  work 
groups  the  Regional  training  team(s) 
include  trainers  from  partners  and 
affiliates  helping  to  enhance  training 
capacity  of  the  region  through  training 
trainers,  providing  technical  a.ssistance 
and  resources. 

Regions — Region  I:  Connecticut, 
Delaware,  District  of  Columbia,  Maine, 
Maryland,  Massachusetts,  New 
Hampshire,  New  Jersey,  New  York, 
Pennsylvania,  Puerto  Rico,  Rhode 
Island,  Vermont.  Virgin  Islcmds.  Region 
II:  Alabama,  Arkansas,  Florida,  Georgia, 
Kentucky,  Louisiana,  Mississippi,  North 
Carolina,  Oklahoma,  South  Carol!,. a, 
Tennessee.  Texas,  Virginia,  West 
Virginia.  Region  III:  Illinois,  Indiana, 
Iowa,  Kansas,  Michigan,  Minnesota, 
Missouri,  Nebraska,  North  Dakota.  Ohio. 
South  Dakota,  Wisconsin.  Region  IV: 
Arizona,  California,  Colorado,  Nevada, 
New  Mexico,  Federal  States  of 
Micronesia,  Guam,  Marshall  Islands, 
Northern  Mariana  Islands.  Hawaii. 
Region  V:  Alaska,  Idaho,  Montana, 
Oregon.  Utah,  Washington,  Wyoming. 

Special  Collections — The  UNCS 
Special  Collections  are  one-stop 
electronic  gateways  to  high-quality 
resources  related  to  specific  subject 
areas  judged  to  be  of  high  interest  to  the 
Adult  Education  and  Literacy 


Community.  Resources  include  Web- 
based  resources  and  resources  in  other 
media,  including  descriptions  of 
research  and  evaluation  results,  policy- 
related  information,  curricula,  best 
practices,  fact  sheets,  and  directories. 
LINGS  Special  Collections  are  built 
around  specific  content  areas  (such  as 
English  Second  Language),  specific 
settings  or  contexts  (such  as  Workforce 
Education),  and  professional 
development  topics  (such  as  the  use  of 
Technology  in  Professional 
Development). 

Appendix  #1 

UNCS  Partners  and  Affiliates:  The 
success  of  LINGS  as  a  national 
information  and  communication  system 
depends  on  its  use  by  practitioners  in 
the  field.  A  leading  strategy  for 
increasing  its  use  is  the  LINGS  structure. 
NIFL's  national  LINGS  site  is  connected 
to  regional  sites.  Each  regional  site  is 
connected  to  key  contacts  in  state  sites. 
State  sites  are  connected  to  local 
contacts  and  programs.  In  this  way, 
practitioners  can  begin  to  use  LINGS  at 
a  site  near  to  them  (their  own  local  area 
or  state),  while  still  having  access  to  the 
vast  resources  on  the  national  system. 
Similarly,  people  can  enter  through  the 
national  site  and  find  regional,' state, 
and  local  resources.  State  and  local 
association  with  LINGS  occurs  in  two 
ways — partnership  and  affiliation. 

1 .  LINGS  partners  enter  into  formal 
agreements  with  regional  technology 
centers.  These  agreements  spell  out 
what  services  the  partner  will  receive 
and  what  services  the  partner  will 
render. 

a.  What  LINGS  partners  receives: 

(1)  Direct  involvement  in  LINGS  work 
groups,  which  participate  in  shaping 
policies,  procedures,  and  standards  for 
LINGS  network. 

(2)  Server  space  (if  needed)  and 
technical  assistance  to  house  a  web  site. 

(3)  Discussion  list  services  and  server 
space  for  all  levels. 

(4)  Programming  codes  and  technical 
assistance  in  implementing  any  of  the 
LINCS  tools  (c:alendar/grant  databases, 
search  tools,  etc.). 

(5)  Assistance  in  converting  an  in- 
house  material  database  to  an  Internet 
usable  database  format,  where  it  will  be 
added  to  the  LINCS  global  database. 

(6)  A  directory  for  agency-specific 
materials  contributed  by  the  partner  to 
the  LINGS  databases,  and  search  tools 
that  will  allow  users  to  search  agency- 
specific  materials. 

(7)  National  visibility  for  the  partner's 
resources  through  postings  on  the 
material  database,  hot  sites,  and  listings 
of  events. 


(8)  A  web-based  template  (with  major 
categories  and  design)  for  organizing 
resources,  with  or  without  pre- 
populated  resources  for  teachers, 
learners,  and  administrators,  search 
functions,  and  many  other  useful 
features. 

(9)  Technical  assistance  for  web  site 
development  and  cataloging. 

(10)  A  self-updateable  comprehensive 
directory  of  local  programs. 

(11)  Multi-level  training  (including 
trainer  training)  and  materials  to  pass  on 
to  local  programs  and  practitioners  in 
their  state. 

(12)  Attendance  at  LINCS  events,  with 
a  major  portion  of  the  expense  to  be 
paid  by  the  LINCS  project. 

(13)  The  opportiuiity  to  leverage 
membership  in  LINCS  for  other 
purposes,  such  as  obtaining  grants  from 
other  sources. 

(14)  Eligibility  to  receive  mini-grants 
to  help  promote  LINCS  and  the 
integration  of  technology  into  teaching 
and  learning,  or  to  produce  new  web- 
based  resources. 

(15)  Involvement  in  facilitated  joint 
interagency  projects  with  the  goal  of 
maximizing  efficiency  and  enhancing 
the  capacity  of  participating  agencies. 

(16)  The  opportunity  to  network  with 
other  states  in  the  region  to  exchange 
ideas,  products,  and  expertise. 

(1 7)  A  set  of  national  standards  for 
publishing  materials  on  the  Web, 
including  the  Adult  Literacy  Thesaurus 
(ALT).  These  standards  are  key  to  the 
foimdation  of  a  national  system. 

b.  What  state  level  partners  are 
required  to  do: 

(1)  Represent  their  state  and  local 
programs  as  a  part  of  the  LINCS  national 
system. 

(2)  Have  (or  be  willing  to  build)  the 
capacity  to  house  and  maintain  a  web 
site,  and  a  commitment  to  distribute 
LINCS  resources  to  practitioners. 

(3)  Adopt  the  UNCS  Web  site 
template,  or,  if  there  are  state 
restrictions,  as  much  of  the  LINCS 
template  as  possible  (at  a  minimimi,  the 
major  categories,  LINCSearch,  and 
LINCS  logo). 

(4)  Contribute  locally  produced 
materials  for  inclusion  in  the  LINGS 
databases. 

(5)  Contribute  time  to  catalog  locally 
produced  materials  and  web  sites  that 
are  on  the  state  LINCS  web  site  so  these 
can  be  found  through  the  LINGS  search. 
(If  partners  do  not  have  the  resources  to 
catalog  items  directly,  they  can  contact 
their  regional  LINCS  for  cataloging 
assistance.) 

(6)  Promote  LINCS  services, 
resources,  and  standards  by  making 
presentations,  providing  training, 
establishing  projects  through  mini- 


grants  to  expand  the  integration  of 
technology  in  teaching  and  learning, 
and  reporting  on  these  activities 
quarterly. 

(7)  Participate  in  joint  technology 
projects  and  activities  (i.e.,  regional 
technology  training  teams  and  library 
teams)  with  other  partners  in  the  state 
or  other  states. 

(8)  Contribute  resources  to  LINGS 
Special  Collections. 

(9)  Contribute  calendar  and  news 
items  that  would  be  useful  for  clients 
outside  the  agencies'  service  area. 

2.  LINGS  Affiliates:  In  addition  to 
LINCS  partners,  there  are  LINCS 
Affiliates,  Affiliates  are  national,  state, 
or  local  organizations  that  support 
LINGS  and  want  to  be  a  part  of  the 
expanding  LINCS  network,  but  are  not 
considered  partners. 

a.  What  national,  state  and  local 
Affiliates  receive: 

(1)  Recognition  on  the  appropriate 
LINCS  web  site  (national,  regional,  or 
state).  . 

(2)  National  visibility  for  their  state 
and  their  particular  organization 
resources  through  the  LINCS  Hot  Sites 
and  LINCS  multiple  search  programs 
and  also  publicizing  their  events 
through  LINGS  Calendar  of  Events. 

(3)  A  directory  (specific  to  their 
agency)  for  materials  they  contribute  to 
the  LINGS  databases,  and  search  tools 
that  will  allow  users  to  search  these 
materials. 

(4)  Online  cataloging  training  and 
technical  assistance. 

(5)  A  self-updateable  comprehensive 
directory  of  local  programs. 

(6)  Discussion  list  services  and  server 
space. 

(7)  Access  to  online  training  for  use 
with  their  constituencies. 

(8)  Training  materials  on  the  use  of 
LINGS  and  on  integrating  technology 
into  teaching  and  learning. 

(9)  The  opportunity  to  disseminate 
information  about  their  program  or 
projects  through  the  LINGS  network. 

(10)  The  opportunity  to  catalog  their 
locally  produced,  full-text  documents 
for  identification  through  the  LINGS 
search  engines. 

(11)  Invitations  to  attend  LINCS 
events. 

(12)  The  opportunity  to  be  part  of 
LINGS  workgroups.  ] 

(13)  The  opportunity  to  network  with 
other  LINGS  partners  and  affiliates 

b.  What  national,  state,  and  local 
Affiliates  are  encouraged  to  do: 

(1)  Contribute  locally  produced 
materials  from  their  Web  sites  for 
inclusion  in  the  LINGS  databases. 

(2)  Adopt  the  LINGS  Web  site 
template,  or  at  a  minimum,  the 
LINCSearch  link  and  LINCS  logo. 
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(3)  Promote  LINCS  services  and 
resources  in  their  state  by  making 
presentations  about  LINCS 

(4)  Contribute  resources  to  LINCS 
Special  Collections 

(5)  Contribute  calendar  and  news 
Items  that  would  he  useful  to  clients 
outside  the  agencies'  service  area. 

Background 

The  National  Institute  for  Literacy 
(NIFL),  as  authorized  by  Title  II  of  the 
Workforce  Investment  Act  of  1998,  has 
the  legislative  mandate  to  develop  a 
national  literacy  database.  The  intent  of 
this  mandate  is  to  assure  the 
consolidation  and  at:cessibility  of 
scattered  and  hard-to-access  information 
resources  for  literacy   (See  http:// 
vyww.nif]  gov/UNCS/about/ 
about. html^htston,')  Now  in  its  fifth  full 
year  of  operation.  LINCS  is  steadily 
pursuing  its  mission  of  using  technology 
to  strengthen  the  adult  basic  education 
and  literacy  community  Beginning  in 
mid- 1994  with  a  single  national  site  on 
the  Internet,  LINC^S  is  now  well  on  its 
way  tt)  fulfilling  its  goals  For  a 
summary  of  national  and  regional 
LINCS  achievements,  go  to  http// 
y^-v.'wntfl  gov /Uncs/ mill f  mum/ 
achievements  html 

Plans  for  the  future  Over  the  past 
seven  years,  the  NIFL  has  prf)vided  the 
leadership  and  tools  to  prepare  the  adult 
literacy  community  for  the  21st  century 
through  major  system-building 
initiatives,  iruluiliiig  the  creation  of 
LINCS  and  its  regional  hubs.  The  NIFL 
mtends  to  sustain  the  momentum  of 
building  systems  that  help 
professionalize  the  adult  literacy 
community  by  continuing  its  initiatives 
in  technology  (view  the  LINCS  Vision 
Statement  at  http  J /wta-v,. nifl.gov/lincs/ 
millennium/vision  html). 

Application  Requirements 

A.  Overview  of  Regional  Technology 
Centers 

The  NIFL  will  award  five  grants  to 
public  and  private  organizations,  or 
consortia  of  organizations,  for  the 
support  of  one  rtJgional  technology 
center  in  each  of  the  five  designated 
regions.  No  more  than  one  grant  will  be 
made  in  each  region. 

B  Project  Narrative 

The  project  narrative  is  critical  and 
must  thoroughly  reflect  the  capacity  of 
the  applicant  to  lead  the  regional 
technology  effort,  and  build  on  the 
achievements  of  the  previous  regional 
hub  and  work  with  LINCS  partners  and 
affiliates.  The  narrative  must  encompass 
the  full  three  years  of  project  activities, 
with  detailed  plans  for  Year  1  and 


milestones  for  Years  2  and  3.  The 
narrative  must  clearly  describe  the 
applicant's  plan  for  attaining 
measurable  goals  and  outcomes  as 
identified  in  each  of  the  sections  listed 
below  and  propose  specific 
implementation  plan.  The  narrative 
should  not  exceed  twenty  (20)  single- 
spaced  pages,  or  forty  (40)  double- 
spaced  pages.  The  narrative  may  be 
amplified  by  material  in  attachments 
and  appendices,  (not  exceeding  20 
pages)  but  the  body  should  stand  alone 
to  give  a  complete  picture  of  the  project. 
Proposals  that  exceed  20  single-spaced 
pages  or  40  double-spaced  pages  will 
not  be  reviewed.  The  format  for  the 
project  narrative  should  follow  the  order 
and  format  of  the  following  selection 
criteria. 

f-'  Selection  Criteria 

In  evaluating  applications  for  a  grant 
under  this  competition,  the  Director 
uses  the  following  selection  criteria  The 
maximum  score  for  all  the  criteria  in 
this  section  is  100  points  and  the 
maximum  score  for  each  criterion  is 
indicated  in  parentheses  with  the 
criterion. 

1    Mission  and  Strategy  (5  Points) 

The  Director  reviews  each  application 
to  determine  the  appropriateness  of  the 
applicant's  stated  mission  and  strategy 
for  the  proposed  regional  center.  The 
applicant  must  state  goals,  objectives, 
and  overall  expected  project 
achievements  for  the  three  year  grant 
period,  including: 

a.  The  degree  to  which  the  stated 
mission  and  strategy  for  operating  a 
regional  center  reflect  an  understanding 
of  the  purpose  for  this  project,  and 
NIFL's  vision  and  strategy  for  LINCS. 

b.  The  degree  to  whicn  the 
application  demonstrates  an 
understanding  of  the  previous  regional 
hub's  strengths  and  weaknesses:  and 
presents  a  plan  to  build  on  the  work  of 
the  previous  regional  hub  in  enhancing 
the  technological  capacity  of  the 
region's  adult  education  and  literacy 
community. 

c.  The  extent  to  which  the  application 
provides  for  a  seamless  and 
uninterrupted  transition  of  services  and 
resources  from  the  previous  Hub. 

d  The  quality  and  coherence  of 
proposed  strategies  for  providing 
leadership  to  partners  and  affiliates  at 
the  state  and  local  level  in  strengthening 
regional  collaboration,  and  expanding 
the  number  of  key  agencies 
collaborating  at  the  state  and  local 
levels. 

e.  The  degree  to  which  the  project 
will  serve  the  entire  adult  education  and 
literacy  community,  including  the  full 


range  of  public  and  private  programs 
(including  libraries,  local  education 
agencies,  community  colleges,  volunteer 
and  community-based  organizations, 
etc.). 

2.  Institutional  Capabilities  (15  Points) 

The  Director  reviews  each  application 
to  determine  the  qualifications  and 
capabilities  of  the  organization  to 
sustain  a  long-term,  high  quality, 
coherent  program,  and  to  act  as  the  lead 
site  of  a  region,  including  consideration 
of: 

a.  The  strengths  and  assets  of  the 
applying  organization  in  terms  of 
overall  capacity  to  support  adult 
education  and  literacy  services  its  base 
of  financial  support  and  commitment  of 
the  overall  organization  to  this  project. 

b.  The  applicant's  successful 
leadership  track  record  in  establishing 
and  implementing  a  coordinated 
regional  and  interstate/interagency  plan. 

c.  The  applicant's  successful 
experience  in  implementing  the  policies 
and  requirements  of  a  national  project  at 
the  regional,  state,  and  local  level.  The 
applicant  must  demonstrate  how  it  has 
built  collaborative  working 
relationships  with  states  and  local 
programs: 

d.  The  applicant's  experience  in 
training  and  in  applying  technology  to 
enhance  accessibility  of  information  and 
ease  of  communication; 

e  The  strength  of  the  applicant's 
partnerships  (existing  or  previous)  with 
private  and  public  entities,  especially 
those  that  have  resulted  in  leveraging 
resources  and  enhancing  the  applicant's 
institutional  capacity. 

f  The  capabilities  of  staff  who  will 
oversee  project  implementation: 

g.  The  applicant's  knowledge  of 
current  Internet  technologies,  databases, 
telecommunications  practices, 
equipment  configurations,  and 
maintenance. 

h.  The  applicant's  capacity  to  provide 
resources — including  hardware, 
software,  and  training,  and  technical 
assistance — to  partners  and  affiliates  in 
state  and  local  programs:  and 

i.  The  applicant's  capabilities  to 
leverage  other  funding  and  resources  to 
sustain  the  project  at  the  end  of  the 
three-year  grant  period. 

3.  Plan  of  Operation  (30  Points) 

The  applicant  must  develop  a  three- 
year  plan  of  operation  that  addresses 
both  the  immediate  needs  and  the  future 
vision  and  direction  of  the  project.  The 
plan  must  clearly  identify  the 
measurable  outcomes  that  will  result 
from  project  implementation.  The 
Director  reviews  each  application  to 
determine  the  quality  of  the  plan  of 


operation,  including  consideration  of 
the  quality  of  the  applicant's  plan  to  use 
its  resources,  personnel,  and  methods  to 
achieve  each  indicated  project  objective, 
especially  in  the  following  areas: 

a.  Building  Partnerships  and 
Collaboration: 

(1)  The  quality  of  the  plan  to  establish 
effective  working  relationships  with 
other  organizations  in  the  region  as 
required  for  effective  development  of 
the  project. 

(2)  The  extent  to  which  the 
applicant's  plan  includes  sound 
methods  for  achieving  measurable  goals 
for  expanding  the  number  of  LINGS 
partners  and  af^liates  in  each  member 
state — especially  those  dealing  with 
education,  labor,  and  human  services — 
that  will  further  project  objectives, 

(3)  The  extent  to  which  the  applicant 
has  been  able  to  attract  formal  support 
or  agreement  from  the  previous  hub's 
consortium  members.  The  applicant 
should  include  any  formal  agreements 
or  support  letters  as  attachments  to  the 
application. 

(4)  The  extent  that  the  plan  provides 
a  measurable  goal  for  developing  local 
LINCS  partnerships  and  affiliations 

(5)  The  quality  of  the  plan  for 
leveraging  additional  resources  for  the 
project  at  the  regional  level  and  in  each 
state,  including  a  plan  to  develop 
partnerships  with  technology-based 
educational  projects,  especially  those  in 
the  areas  of  telecommunications,  on-line 
services,  networking,  and  multi-media; 
and  private  entities,  including 
telecommunication  and  high  tech 
business  and  industry. 

b.  Facilitating  Communication  and 
Community  Building:  How  the  applicant 
will  enhance  communication 
throughout  the  region's  adult  education 
and  literacy  community,  across  LINGS 
partners  and  affiliates,  and  among 
practitioners  and  learners  through  the 
use  of  telecommunication  tools  (such  as 
discussion  lists,  bulletin  boards,  audio/ 
video  conferencing  and  networking,  and 
virtual  workspace  programs).  The 
applicant  should  specify — 

(a)  The  kind  of  tools  to  be  used. 

(b)  The  specific  content  to  be  offered. 

(c)  The  degree  to  which  these  tools 
will  provide  a  medium  for  professional 
development  within  and  among  the 
partners  and  affiliates  and  targeted  local 
programs. 

c.  Enhancing  the  knowledge  base: 
(1)  The  degree  to  which  the 

applicant's  regional  plan  for  collecting 
resoiu-ces  with  partners  and  affiliates  is 
comprehensive  and  wdll  deepen  the 
literacy  field's  knowledge  base  and 
enhance  LINCS  content.  The  plan 
should  describe: 


(a)  Systems  or  mechanisms  that  will 
be  developed  by  the  applicant  and 
partners  (such  as  Regional  Library 
Teams)  to  identify,  locate,  review  (for 
quality  of  content  and  quality  of 
presentation)  and  organize  useful  print 
and  on  line  resources  available  within 
and  outside  the  LINCS  network  and 
include  them  in  the  LINGS  databases 

(b)  A  measurable  goal  for  the  number 
of  resources  to  be  contributed  to  the 
LINCS  databases  each  year  by  all 
partners  and  affiliates,  with  the  focus 
being  on  high  quality  instructional  and 
training  resources.  The  quality  of 
resources  should  follow  LINGS  selection 
criteria  standards  and  guidelines.  The 
applicant  should  make  provisions  for 
including  non-print  materials,  such  as 
audio  and  video  materials,  in  their 
entirety. 

(c)  The  type  of  resources  that  will  be 
provided  to  partners,  practitioners,  and 
individuals  to  develop  innovative  web- 
based  resources. 

(2)  The  extent  to  which  tools  and 
mechanism  will  be  used  to  identify 
common  strengths  and  expertise  among 
partners  and  affiliates  in  creating  rich 
multi-state  agency  collections,  training 
packages,  and  technical  assistance. 

d.  Marketing: 

(1)  The  extent  to  which  the  plan  for 
LINCS  regional  marketing  will  increase 
awareness  and  use  of  LINGS  among 
adult  education  and  literacy  programs 
and  practitioners, 

(2)  The  extent  to  which  resources  will 
be  made  available  to  partners  and 
affiliates  for  enhancing  LINCS 
awareness  and  use, 

(3)  The  extent  to  which  resources  will 
be  used  to  enhance  the  use  of  LINGS 
among  adult  learners. 

e.  Management: 

(1)  The  extent  to  which  the  plan  of 
management  is  effective  and  ensures 
proper  and  efficient  overall 
administration  of  the  project  and  also  in 
the  following  areas: 

(2)  Supporting  partners  and  affiliates 
in  enhancing  their  technological 
capacity,  implementing  project 
activities,  contributing  to  LINGS,  and 
creating  new  resources,  including  their 
ability  to: 

(3)  Maintain  a  strong  home  page  that 
is  seamlessly  integrated  with  the  LINGS 
network  and  that  uses  LINGS  state  and 
local  templates. 

(4)  Provide  technical  assistance, 
training,  and  high  quality,  updated 
resources  to  local  adult  education  and 
literacy  programs. 

(5)  Provide  for  efficient  use  of  regional 
resources  by  creating  project-based 
multi-partner  collaborations  and 
building  on  the  strength  and  expertise  of 
partners  and  affiliates. 


(6)  Implement  new  requirements  or 
standards  developed  by  NIFL  in  concert 
with  regional  technolog>'  centers  to 
assure  uniformity  across  the  LINCS 
network. 

(7)  The  quality  of  the  strategy  and 
timeline  for  implementing  a  formal 
agreement  between  the  applicant, 
partners,  and  affiliates  that  clearly 
identifies  the  rights,  roles,  and 
responsibilities  of  each  partner  and 
affiliate  with  regard  to  all  project 
activities. 

(8)  How  the  applicant  will  provide  for 
expanding  the  roles  of  partners  and 
affiliates  in  carrying  out  project 
activities  (i.e.,  by  providing  states  with 
resources  and  funds  appropriate  to  their 
level  of  need  and  expertise),  as  well  as 
in  monitoring  project  implementation. 

(9)  The  quality  of  the  tools  that  will 
be  used  to  maintain  communication 
among  the  partners  and  affiliates. 

(10)  How  the  applicant  will  help 
partners  and  affiliates  leverage  other 
sources  of  financial  support,  market 
their  achievements,  and  develop  active 
state-level  partnerships,  especially  with 
state  education  agencies. 

4.  Training  and  Technical  Assistance 
(15  Points) 

The  applicant  should  present  a 
regional  technology  training  and 
technical  assistant  plan.  The  Director 
reviews  each  application  to  determine 
the  quality  and  design  of  the  plan, 
including: 

a.  The  extent  to  which  the  applicant 
demonstrates  a  commitment  to  provide 
technical  support,  training,  and 
equipment  to  partners  and  affiliates; 

h.  The  extent  to  which  the  goals  of  the 
proposed  training  are  measurable,  with 
clear  plan  on  how  the  impact  of  such 
training  will  be  assessed; 

c.  The  extent  to  which  the  training 
plan,  methods,  mechanisms,  and 
structures  are  likely  to  be  effective  in 
achieving  stated  measurable  goals; 

d.  The  extent  to  which  the  applicant 
will  use  the  information  and  expertise 
of  other  Regional  LINGS  in  developing 
training  resources  and  approaches;  and 

e.  The  extent  to  which  the  proposed 
training  content  and  plan  is 
comprehensive  and  at  appropriate 
levels,  including: 

(1)  How  the  proposed  plan  addresses 
the  need  for  raising  awareness  and 
educating  practitioners,  through  broad- 
based  training,  about  resources  available 
through  LINGS,  and  wdll  build  greater 
knowledge  and  skills  in  using  the 
LINGS  technology  for  teaching  and 
learning  and  interaction  with  others. 

(2)  How  targeted  training  models, 
methods,  mechanisms,  and  structures 
will  result  in  integrating  technology  in 
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teaching  and  Ifariun^  within  the  region. 
The  applicant's  timoliiM?  for  a  formal 
agreemRnt  with  partners  should  include 
an  agreement  to  provide  an 
implementation  plan  for  technology 
integration  in  the  first  quarter  of  the 
award  At  the  minimum  the  formal 
agreement  should  cover  the  following 
issues: 

(a)  How  the  applicant  and  LINCS 
partners  will  assess  the  existing  level  of 
integration  in  each  state; 

(h)  How  the  applicant  will  identif\' 
and  disseminate  information  ahout 
other  state  and  local  efforts  in 
integrating  technology  into  teaching  and 
learning; 

(c)  How  the  applicant  will  support 
partners  and/or  affiliates  in  developing 
the  technology  integration  plan; 

(d)  The  resources  that  will  h«i 
recruited  for  the  development  of  a  three 
year  plan; 

(e)  The  kind  of  partnership  that  will 
be  developed  with  other  regional  and 
state  agencies  involved  in  similar 
efforts: 

(f)  How  the  applicant  will  evaluate 
progress  in  integrating  technology; 

(g)  How  the  training  plan  will  be 
incorporated  in  the  overall  state  or 
partners'  staff  development  plan; 

(h)  How  the  training  content,  tools, 
and  methods  developed  will  train 
learners  in  using  LINC^S; 

(i)  How  the  training  plan  provides  for 
cro.ss-slate  collaboration  {i.e.,  by 
establishing  regional  trainer  teams). 

(j)  How  the  methods,  mechanisms, 
structures,  and  materials  provided  for 
training — both  on-line  and  off-line — can 
be  used  to  meet  the  needs  of 
geographically  diverse  populations  and 
be  replicated,  maintained,  easily 
accessible,  and  updated  during  and 
beyimd  the  life  of  this  project. 

(k)  What  innovative  technologies  will 
be  used  to  provide  easy  and  efficient 
methods  of  delivering  training  resources 
to  the  adult  education  and  literacy 
community,  including — 

(i|  The  extent  to  which  the  applicant 
will  provide  technical  assistance, 
funding,  and  other  resources  to  partners 
and  affiliates. 

(ii)  The  extent  to  which  the  applicant 
will  provide  technical  assistance  to  the 
end  users  at  varying  levels  of  technical 
sophisticatitm, 

5.  Technical  Soundness  (5  I'oints) 

The  Director  reviews  each  application 
to  determine  the  technical  .soundness  of 
the  proposed  projet;t.  ir.cluding 
consideration  of; 

a.  The  extent  to  which  the  applicant 
demonstrates  knowledge  of  current 
Internet  technologies,  databases. 
telecommunii:atiuns  practices. 


equipment  configurations,  and 
maintenance; 

b.  The  extent  to  which  the  applicant 
demonstrates  a  thorough  knowledge  of 
literacy  data  coUecticms.  and 
dissemination,  as  well  as  the  LINCS  web 
template,  selection  criteria,  and 
cataloging  standards; 

c.  The  extent  to  which  it  will  mirror 
the  LINCS  information  structure,  system 
architecture,  and  design. 

d.  The  extent  to  which  the  applicant 
demonstrates  a  commitment  to  provide 
technical  support,  training,  and 
equipment  to  partners  and  affiliates. 

e.  The  extent  to  which  the  applicant 
will  provide  for  the  provision  of 
hardware,  software,  and  a  networking 
system  that  will: 

(1)  Address  issues  of  interpretability 
and  .scalability, 

(2)  Support  using  audio-video,  multi- 
media, and  interactive  Internet  tools, 
and 

(-■?)  Keep  pace  with  new  development 
in  technology. 

f.  Assurances  that  the  following  will 
be  in  place — 

(1)  An  electronic  system  that  consists 
of  a  UNIX-based  server  capable  of 
providing  the  following  services  for  the 
regional  technology  training  center,  its 
partners,  and  affiliates. 

(a)  World  Wide  Web  (WWW)  HTTP 
services; 

(b)  Internet  Electronic  Mail  (SMTP) 
services: 

(c)  File  Transfer  Protocol  (FTP) 
services: 

(d)  List  (listproc.  majordomo) 
services; 

(2)  A  dedicated  Internet  connection  of 
sufficient  capacity  (a  minimum  of  up  to 
Tl )  to  allow  sustained  usage  of  the  site, 
be  able  to  transfer  an  average  web  page 
at  a  rate  of  20  kilobytes  in  three  seconds 
to  a  client  web  browser  at  NIFL  during 
peak  usage  times,  and  also  be  able  to 
deliver  quality  audio  and  video 
products  at  useable  rates  to  multiple 
c:oncurrent  users: 

(3)  Maintain  information  in  both 
HTML  documents  and  text  and  pdf 
format. 

(4)  vServe  as  a  server  to  house  state  and 
local  program  web  sites,  any  LINCS 
Special  Collections  located  in  the 
region,  Audio  and  Video  server:  and 
cimimunication  server  (for  activities 
such  as  (jnline  chats,  discussion  lists, 
and  incubators). 

B  Budget  and  Cost  Effectiveness  (10 
Points) 

The  Director  reviews  each  application 
to  determine  the  extent  to  which  the 
applicant  describes  plans  for  managing 
the  project  budget  and  ensuring  cost- 
effectiveness,  including — 


a.  Provisions  for  ensuring  the  most 
efficient  and  cost-effective  use  of  project 
funds. 

b.  Provisions  for  identifying  and 
securing  additional  funds  to  continue 
and  expand  the  project  beyond  the  end 
of  the  grant. 

c.  A  project  time  line  that  consists  of 
a  table  or  diagram  listing  major  tasks  or 
milestones  and  including  estimates  of 
funds,  time,  training  schedules,  formal 
agreements  with  partners  and  affiliates, 
personnel,  facilities,  and  equipment 
allocated  to  each  program  area,  as  well 
as  the  timing  of  progress  and  other 
reports,  meetings,  and  other  similar 
events. 

Please  note  that  overhead  for  this 
project  is  restricted  as  per  EDGAR  CPR 
75-562. 

7.  Evaluation  Plan  (10  Points) 

The  Director  reviews  each  application 
to  determine  the  quality  of  the 
evaluation  plan  for  the  project, 
including  consideration  of: 

a.  The  quality  of  methods  and 
mechanisms  to  be  used  to  document 
and  evaluate  progress  in  relation  to  the 
project's  mission  and  goals,  including 
use  of  on-line  methods  (such  as  web 
tools)  to  collect  and  analyze  data  on  the 
effectiveness  of  the  resources  presented. 

b.  The  strength  of  the  applicant's 
statement  of  measurable  outcomes  for 
all  project  goals:  and  the  quality  of 
methods  that  will  be  used  to  document 
and  evaluate  the  impact  of  the  project 
on: 

(1)  Partners,  affiliates,  and  the  broader 
literacy  community. 

(2)  Improving  professional 
development  and  instruction. 

(3)  Integrating  technology  in  teaching 
and  learning. 

(4)  Raising  awareness  of  LINCS  and 
its  use. 

(The  grantee  must  commit  to  working 
with  NIFL  to  incorporate  GPRA 
requirements  into  the  evaluation  plan.] 

8.  Quality  of  Key  Personnel  (10  Points) 

The  Director  reviews  each  application 
to  determine  the  quality  of  key 
personnel  for  all  project  activities, 
including  consideration  of: 

a.  The  qualifications  of  the  project 
director  with  respect  to  carrying  out  the 
purposes  of  this  grant; 

b.  The  qualifications  of  other  key 
personnel  the  applicant. 

c.  The  experience  and  training  of  key 
personnel  in  leading  a  consortium  of 
states  and  working  in  fields  related  to 
project  objectives:  and 

d.  The  applicant's  policy,  as  part  of  its 
nondiscriminatory'  employment 
practices,  to  ensure  that  its  personnel 
are  selected  for  employment  without 
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regard  to  race,  color,  national  origin, 
religion,  gender,  age,  or  disability. 

Additional  Application  Requirements 

The  application  shall  include  the 
following: 

Project  Summary:  The  proposal  must 
contain  a  200-word  summary  of  the 
proposed  project  suitable  for 
publication.  It  shall  not  be  an  abstract  of 
the  proposal,  but  rather  a  self-contained 
description  of  the  activities  that  would 
explain  the  proposal.  The  summary 
should  be  free  of  jargon  and  technical 
terminology,  and  should  be 
understandable  by  a  non-specialist 
reader. 

Budget  Proposal:  ED  Form  524  must 
be  completed  and  submitted  with  each 
application.  The  form  consists  of 
Sections  A,  B,  and  C.  On  the  back  of  the 
form  are  general  instructions  for 
completion  of  the  budget.  All  applicants 
must  complete  Sections  A  and  C.  If 
Section  B  is  completed,  include  the 
nature  and  source  of  non-federal  funds. 
Attach  to  Section  C  a  detailed 
explanation  and  amplification  of  each 
budget  category.  Included  in  the 
explanation  should  be  complete 
justification  of  costs  in  each  category. 
Additional  instructions  include  the 
following: 

•  Prepare  an  itemized  budget 
narrative  for  the  project  as  a  whole. 

•  Personnel  items  should  include 
names  (titles  or  position)  of  key  staff, 
number  of  hours  proposed,  and 
applicable  hourly  rates. 

•  Include  the  cost,  purpose,  and 
justification  for  travel,  equipment, 
supplies,  contractual  and  other. 
Training  stipends  are  not  authorized 
under  this  program. 

•  Clearly  identify  in  all  instances 
contributed  costs  and  support  from 
other  sources,  if  any. 

•  Show  budget  detail  for  financial 
aspects  of  any  cost-sharing  or  joint  or 
cooperative  funding. 

Disclosure  of  Prior  NIFL  Support:  If 
any  consortium  member  has  received 
NIFL  funding  in  the  past  2  years,  the 
following  information  on  the  prior 
awards  is  required. 

•  NIFL  award  number,  amount  and 
period  of  support; 

•  A  summary  of  the  results  of  the 
completed  work;  and 

•  A  brief  description  of  available 
materials  and  other  related  research 
products  not  described  elsewhere. 

If  the  applicant  has  received  a  prior 
award,  the  reviewers  will  be  asked  to 
comment  on  the  quality  of  the  prior 
work  described  in  this  section  of  the 
proposal. 

Reporting:  In  addition  to  working 
closely  with  the  National  Institute  for 


Literacy,  the  applicant  will  be  required 
to  submit  Quarterly  Performance 
reports,  which  are  to  be  brief,  3-4  page 
reports  of  progress:  a  final  annual  report 
of  activities  replaces  the  4th  quarterly 
report.  Due:  Within  30  days  at  the  end 
of  each  quarter.  Detailed  specifications 
for  the  reports  will  be  provided  to  the 
consortium  within  three  months  after 
the  awards  are  made. 

Instructions  for  Transmittal  of 
Applications 

To  apply  for  a  cooperative  agreement 
grant — 

1.  Mail  the  original  and  seven  (7) 
copies  of  the  application  on  or  before 
the  deadline  date  of  July  15.  2000  to: 
National  Institute  for  Literacy,  1775  1 
Street,  NW.,  Suite  730,  Washington,  DC 
20006,  Attention:  Jaleh  Behroozi  Soroui 
(CFDA  NO.  84.257T) 

2.  Hand  deliver  the  application  by 
4:30  p.m.  (Washington,  DC  time)  on  the 
deadline  date  to  the  address  above. 

a.  An  applicant  must  show  one  of  the 
following  as  proof  of  mailing: 

(1)  A  legibly  dated  U.S.  Postal  Service 
postmark. 

(2)  A  legible  mail  receipt  with  the 
date  of  mailing  stamped  by  the  U.S. 
Postal  Service. 

(3)  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  carrier. 

b.  If  an  application  is  mailed  through 
the  U.S.  Postal  Service,  the  Director 
does  not  accept  either  of  the  following 
as  proof  of  mailing: 

(1)  A  private  metered  postmark. 

(2)  A  mail  receipt  that  is  not  dated  by 
the  U.S.  Postal  Service. 

Notes:  (1)  The  U.S.  Postal  Service  does  not 
unifonnly  provide  a  dated  postmark.  Before 
relying  on  this  method,  an  applicant  should 
check  with  the  local  post  office.  (2)  The  .VIFL 
will  mail  a  Grant  Applicant  Receipt 
Acknowledgment  to  each  applicant.  If  an 
applicant  fails  to  receive  the  notification  of 
application  receipt  within  15  days  from  the 
date  of  mailing  the  application,  the  applicant 
should  call  the  NIFL  at  (202)  233-205.5.  (3) 
The  applicant  must  indicate  on  the  envelope 
and  in  Item  10  of  the  application  for  Federal 
.Assistance  (Standard  Form  424)  the  CFD.A 
number  of  the  competition  under  which  the 
application  is  being  submitted. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  National  Institute  for  Literacy  and 
Department  of  Education  documents 
published  in  the  Federal  Register,  in 
text  or  Adobe  Portable  Document 
Format  (PDF)  on  the  Web  at  or  from  the 
following  sites: 
http://ocfo.ed/gov/fedreg.htm 
http://www.nifl.gov/nifl/ 

news_events.html 
http://www.nifl.gov/lincs/ 

2000_rfp.html 


To  view  the  PDF  version,  you  must 
have  the  Adobe  Acrobat  Reader 
Program.  Note:The  official  version  of 
this  document  is  the  document 
published  in  the  Federal  Register.  Free 
Internet  access  to  the  official  edition  of 
the  Federal  Register  and  the  Code  of 
Federal  Regulations  is  available  on  GPO 
Access  at  http://www.access.gpo.gov/ 
nara/index.html 

Application  Instructions  and  Forms 

The  appendix  to  this  application  is 
divided  into  three  parts  plus  a  statement 
regarding  estimated  public  reporting 
burden  and  various  assurances  and 
certifications.  These  parts  and 
additional  materials  are  organized  in  the 
same  manner  that  the  submitted 
application  should  be  organized. 
Additional  forms  for  the  completion  of 
this  application  are  available  on-line  at 
http://octo.ed.gov/gmt/appforms.  The 
parts  and  additional  materials  are  as 
follows: 
Part  I:  Application  for  Federal 

Assistance  [Standard  Form  424 
(Rev.  4—94))  and  instructions). 
Part  II.  Budget  Information  (Non- 
Construction  Programs  (ED  Form 
524)  and  instructions). 
Part  III:  Application  Narrative 

[Additional  Materials:  Estimated 
Public  Reporting  Burden]. 
Assurances-Non— -Construction 

Programs  (Standard  Form  424B). 
Certification  Regarding  Lobbying: 
Debarment.  Suspension,  and  Other 
Responsibility  Matters:  and  Drug- 
Free  Workplace  Requirements  (ED 
80-0013). 
Certification  Regarding  Debarment. 
Suspension.  Ineligibility  and 
Voluntary  Exclusion:  Lower  Tier 
Covered  Transactions  (ED  80—0014, 
9/90)  and  instructions. 

.Note:  ED  80-0014  is  intended  for  the  use 
of  recipients  and  should  not  be  transmitted 
to  the  NIFL. 

Disclosure  of  Lobbying  Activities 
(Standard  Form  LLL)  (if  applicable) 
and  instructions.  An  applicant  may 
submit  information  on  a  Photostat 
copy  of  the  application  and  budget 
forms,  the  assurances  and  the 
certifications.  However,  the 
application  form,  the  assurances, 
and  certifications  must  each  have 
an  original  signature.  No  award  can 
be  made  unless  a  complete 
application  has  been  received. 

Instructions  for  Estimated  PubUc 
Reporting  Burden 

According  to  the  Paperwork 
Reduction  Act  of  1995.  no  persons  are 
required  to  respond  to  a  collection  of 
information  unless  it  displays  a  valid 
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OMB  contnil  number.  The  valid  OMB 
control  number  for  this  information  is 
under  OMB  control  number  3430-0007, 
Expiration  date:  06/30/2003.  The  time 
required  to  complete  this  information 
collection  is  55  hours  per  respcmse. 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
.sources,  gathering  and  disseminating 
the  data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
If  you  have  any  comments  cf)ncerning 
the  accuracy  of  the  time  estimate  or 
suggestions  for  improving  this  form, 
please  write  to:  the  National  Institute  for 
Literacy.  1775  I  Street.  NW.,  Suite  730, 
Washington,  DC  20006. 

DaltMl:  lune  .").  2()()() 

Andrew  |.  Hartman, 

nirfvtur.  SIFL 

[VV.  [)()(    ()(l-14."i-48  Kilt'd  fi-H-00:  H:4.-i  ,\m\ 

BILLING  CODE  60SS-01-U 


NATIONAL  SCIENCE  FOUNDATION 

Comment  Request:  National  Science 
Foundation — Applicant  Survey 

AGENCY:  National  Science  Foundation. 
action:  Notice. 


summary:  The  National  Science 
Foundation  (NSF)  has  submitted  the 
following  information  collection 
requirement  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1995.  Public  Law  104- 
13.  This  is  the  second  n()tic:e  for  public 
comment;  the  first  was  published  in  the 
Federal  Register  at  65  PR  17681.  and  no 
comments  were  rectMved.  N.SF  is 
forwarding  the  proposed  renewal 
submission  to  th(!  Office  of  Management 
and  Budget  (OMB)  for  clearance 
simultaneously  with  the  publication  of 
this  second  notice,  (ioniments  regarding 
(a)  whether  the  collection  of  information 
IS  necessary  for  the  proper  performance 
of  the  functions  of  the  ageru:\-.  including 
whether  the  information  will  have 
prac;tical  utility;  (b)  the  ac:(:ura(:v  of  the 
agency's  estimate  of  burden  including 
the  validity  of  the  methodology  <uul 
assumptions  used;  (c)  ways  to  enhance 
the  quality,  utility  .iiid  (;larit\  of  the 
information  to  be  collected:  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
resjiond.  including  through  the  use  of 
ii[)propriate  aulomattul,  electronic, 
mechanical,  or  other  technological 
collection  techni(iiies  or  other  forms  ot 
information  techiiolog\'  should  be 
addressed  to:  Office  of  Inforin.ition  and 
Regulatory  Affairs  of  OMB,  Attention: 
Desk  Officer  fcjr  National  Scient:e 
Foundation,  725— 17th  Street,  NW 


Room  10235,  Washington,  DC  20503, 
and  to  Suzanne  H.  Plimpton,  Reports 
Clearance  Officer,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Suite  295,  Arlington,  Virginia  22230  or 
send  email  to  splimpto@nsf.gov. 
Comments  regarding  these  information 
collections  are  best  assured  of  having 
their  full  effect  if  received  within  30 
days  of  this  notification.  Copies  of  the 
submission(s)  mav  be  obtained  bv 
calling  703-306-1 125X2017. 

NSF  may  not  conduct  or  sponsor  a 
collection  of  information  unless  the 
collection  of  information  displays  a 
currently  valid  OMB  control  number 
and  the  agency  informs  potential 
persons  who  are  to  respond  to  the 
collection  of  information  that  such 
persons  are  not  required  to  respond  to 
the  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

TOR  FURTHER  INFORMATION  CONTACT: 

Suzanne  Plimption  on  (703)  306-1125 
x201 7  or  send  email  to 
splimpto@nsf.gov.  Individuals  who  use 
a  telec;()mmunications  device  for  the 
deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-87  7-8339  between  8  a.m.  and  8 
p.m..  Eastern  time,  Monday  through 
Friday. 

SUPPLEMENTARY  INFORMATION: 

Title  of  Collection:  "National  Science 
Foundation  Applicant  Suuey.  " 

OMB  Approval  Sumber:  3145-0096 

Type  of  Request:  intent  to  seek 
approval  to  extend  with  revision  an 
information  ct)lle(:tion  for  thre«!  years. 

Proposed  Project:  The  current 
National  Science  Foundation  Applicant 
Survey  has  been  in  use  for  st^veral  years. 
Data  are  collected  from  applic;ant  pools 
to  examine  the  racial/sexual/disability 
composition  and  to  determine  the 
source  of  information  about  NSF 
vacancies. 

( 'se  of  the  Information:  Analysis  of 
the  applicant  pools  is  nec:essary  to 
determine  if  NSF's  targeted  recruitment 
efforts  are  reaching  groups  that  are 
iiiiderrepresenttMi  in  the  Agency's 
workforce  and/or  to  defend  the 
F'oundations  practices  in 
discrimination  cases. 

Hiinlen  on  the  Public:  The  Foundation 
estimates  about  2,000  responses 
annually  at  :<  minutes  per  response;  this 
(:nm[)utes  to  approximately  200  hours 
annually 

D.ili'il    luili'  '■>.  JDOO 
Su/.annp  H.  Plimpton, 
\SF  Hrporis  C.leomnce  Officer. 
UK  I)H(     0()-U.n')l)  Fili-ii  r>-H-(IO.  H:4.i  ami 
BILLING  CODE  7555-01 -M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  Advanced 
Networking  Infrastructure  Research; 
Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Spec  iai  Kmphasis  Panel  in 
Advarn:eci  Networking  Infrastructure 
Research  #1207). 

Date  &  Time  June  2H,  2000;  8:00  .\M-f):00 
PM. 

Place:  Room  1150.  National  Science 
Foundation.  4201  Wilson  Blvd.,  Arlington, 
VA 

Tvpe  of  Meeting:  (Closed. 

Contact  Persons:  Darleen  Fisher  and  Karen 
Sollins.  Division  of  Advanced  Networking 
Infrastruc  ture  Researc:h.  Room  ll?.").  National 
Science  Foundation.  4201  Wilson  Blvd.. 
Arlington.  \'.\  22230.  Telephone:  (703)  306- 

ig.so. 

Purpose  of  Meetinfc  To  provide  advice  and 
recommendations  c;on(:eming  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:'Ta  review  and  evaluate  proposals 
submitted  to  the  Networking  Researc  h 
Program  as  part  of  the  selection  process  for 
awards. 

Reason  for  f'/o.s/n^;  The  proposals  being 
reviewed  include  infornialion  of  a 
proprietary  or  i  onfidential  nature,  ini  luding 
technical  mtormation;  finaiu  ial  data,  such  as 
salaries;  and  personal  information 
com  erning  inciivichials  associated  with  the 
proposals.  These  iiuitters  are  exempt  under  ,S 
I'.S.C.  552b(c ).  (4)  iuid  |fi)  of  the  Government 
in  the  Sunshine  .\i  I 

Dated:  lune  .t,  201)0. 
Karen  ].  York, 

Committee Managi'mrnt  OffuiT. 

|FK  Do(    ()()-]4.SH7  Filed  ()-8-0();  8:45  am] 

BILUNG  CODE  7555-01 -M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  Electrical 
and  Communications  Systems;  Notice 
of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Sc;ience 
Foundation  announces  the  following 
meeting: 

Wiiiw  Spec  ial  Kmjihasis  Panel  in 
hiet  trie  rtl  and  (lommunic  aticjns  S\stems 
(11M6). 

Date  and  luiU'   Icine  2:i.  2000-8  30  .i.ni.  to 
5  p.m. 

Place  Naticjnal  Scieni  »•  Foundation.  Room 
360.  4201  Wilson  Boulevard.  Arlington.  VA 

Tvpe  nl  Meetinsf:  Closed 

Contact  Persons:  Dr.  kishan  Baheli. 
Program  Direc  lor.  Control.  Networks,  and 
CAimpiitatioiial  Intelligence  (C^NC^I).  Division 
ol  Flei  irii  al  and  Oimmunications  Systems. 
.National  Si  leiic.e  Foundations.  4201  Wilsuii 


Federal  Register /Vol.  65,  No.  112 /Friday,  June  9,  2000 /Notices 


36741 


Boulevard.  Room  675.  .Arlington.  VA  22230. 
Telephone:  (703)  306-1339. 

Purpose:  To  provide  advice  and 
recommendations  c:onc:erning  propo.sals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  research 
proposals  in  the  Control.  Networks,  and 
Computational  Intelligenc;e  program  as  part 
of  the  selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries:  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c).  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Ac;t.  Closed  portions  are 
proper  under  Sunshine  Act  exemptions  cited. 
The  CMO's  signature  on  this  Notice  is  the 
required  determination. 

Dated:  June  5,  2000. 
Karen  ).  York, 

Committee  Management  Officer. 
|FR  Doc.  00-14588  Filed  6-8-00:  8:45  am] 
BILUNG  CODE  7555-01 -M 


NATIONAL  SCIENCE  FOUNDATION 

Public  Affairs  Advisory  Group;  Notice 
of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

\ame:  Public  Affairs  Advisorv  Group 
(5292), 

Dale/Time:  lune  27.  2000,  6  p.m  -9  p.m. 

Place:  National  Sc:ienc:e  Foundation.  4201 
Wilson  Boulevard.  Arlington.  VA.  (A  spec  ific 
rcjom  number  has  not  been  determined,  but 
mav  be  obtained  by  calling  the  contact 
person  listed  below  before  the  meeting.) 

Tvpp  of  Meeting:  Open, 

Contact  Person:  Mr.  Mic;hael  Sieverts. 
.Ac  ting  Director.  Offic:e  of  Legislative  and 
Public  .Affairs,  Room  1245.  National  Sc:ience 
Foundation.  4201  Wilson  Boulevard. 
Arlington.  VA  22230.  (703)  306-1070. 

Purpose  of  Meeting:  To  provide  advic:e  and 
recommendations  c:onc:erning  NSF  scienc  e 
and  engineering  outreach  activities. 

Agrnda:Tlw  committee  will  be 
considering  the  following: 

(1)  The  case  for  the  importanc:e  of  basic 
n^search: 

(2)  Fffective  ways  to  communicate  the 
importanc  :e  of  basic;  research  to  various 
audiences;  and 

(3)  How  NSF  can  increase  public 
appreciation  of  sc;ience  and  engineering 
researc  h  and  educ:ation. 

Meetuig  Minutes:  May  be  obtained  from  the 
contac:t  person  listed  abovc^ 

Dated;  lune  5.  2000. 
Karen  |.  York, 

Committee  Management  Officer 
|FR  Doc .  00-14589  Filed  6-H-OO;  8:45  am] 
BILUNG  CODE  7555-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  40-8905] 
Quivira  Mining  Company 

AGENCY:  Nuclear  Regulatory 
Commission. 

ACTION:  Notice  of  receipt  of  Quivira 
Mining  Company's  application  for 
establishing  alternate  concentration 
limits  in  source  material  license  SUA- 
1473  for  the  Ambrosia  Lake,  Utah, 
facility  and  notice  of  opportunity  for  a 
hearing. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  Nuclear  Regulatory 
Commission  (NRC)  has  received,  by 
letter  dated  February  17,  2000.  an 
application  from  Quivira  Mining 
Company  (Quivira)  to  establish 
Alternate  Concentration  Limits  and 
amend  the  Source  Material  License  No. 
SUA-1473  for  the  Ambrosia  Lake 
uranium  mill  facility. 
FOR  FURTHER  INFORMATION  CONTACT:  Jill 
S.  Caverlv,  Uranium  Recovery  and  Low 
Level  Waste  Branch,  Division  of  Waste 
Management,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 
Telephone  (301)  415-6699. 
SUPPLEMENTARY  INFORMATION:  The  NRC 
hereby  provides  notice  of  an 
opportunity  for  a  hearing  on  the  license 
amendment  under  the  provisions  of  10 
CFR  Part  2,  Subpart  L.  "Informal 
Hearing  Procedures  for  Adjudications  in 
Materials  and  Operator  Licensing 
Proceedings."  Pursuant  to  §  2.1205(a). 
any  person  whose  interest  may  be 
affected  by  this  proceeding  may  file  a 
request  for  a  hearing.  In  accordance 
with  §  2.1205(d),  a  request  for  hearing 
must  be  filed  within  30  days  of  the 
publication  of  this  notice  in  the  Federal 
Register.  The  request  for  a  hearing  must 
be  filed  with  the  Office  of  the  Secretary, 
either: 

(1)  Bv  delivery  to  the  Docketing  and 
Service  Branch  of  the  Office  of  the 
Secretary  at  One  White  Flint  North. 
11555  Rockville  Pike,  Rockville,  MD 
20852;  or  ' 

(2)  Bv  mail  or  telegram  addressed  to 
the  Secretary,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 
Attention:  Docketing  and  Service 
Branch. 

In  accordance  with  10  CFR  2.1205(f). 
each  request  for  a  hearing  must  also  be 
served,  by  delivering  it  personally  or  by 
mail,  to: 

(1)  The  applicant,  Quivira  Mining 
Company,  6305  Waterford  Blvd..  Suite 
325,  Oklahoma  City,  Oklahoma  73118, 
Attention:  William  Paul  Goranson;  and 

(2)  The  NRC  staff  by  delivery  to  the 
General  Counsel,  One  White  Flint 


North,  11555  Rockville  Pike,  Rockville, 
MD  20852,  or  by  mail  addressed  to  the 
General  Counsel,  U.S.  Nuclear 
Regulaton  Commission,  Washington. 
DC  20555". 

In  addition  to  meeting  other 
applicable  requirements  of  10  CFR  Part 
2  of  the  NRC's  regulations,  a  request  for 
a  hearing  filed  by  a  person  other  than 
an  applicant  must  describe  in  detail: 

(1)  The  interest  of  the  requestor  in  the 
proceeding: 

(2)  How  that  interest  may  be  affected 
by  the  results  of  the  proceeding, 
including  the  reasons  why  the  requestor 
should  be  permitted  a  hearing,  with 
particular  reference  to  the  factors  set  out 
in  §  2.1205(h): 

(3)  The  requestors  areas  of  concern 
about  the  licensing  activity  that  is  the 
subject  matter  of  the  proceeding;  and 

(4)  The  circumstances  establishing 
that  the  request  for  a  hearing  is  timely 
in  accordance  with  §  2.1205(d). 

The  request  must  also  set  forth  the 
specific  aspect  or  aspects  of  the  subject 
matter  of  the  proceeding  as  to  which 
petitioner  wishes  a  hearing. 

In  addition,  members  of  the  public 
may  provide  comments  on  the  subject 
application  within  30  days  of  the 
publication  of  this  notice  in  the  Federal 
Register.  The  comments  may  be 
provided  to  David  L.  Meyer.  Chief 
Rules  Review  and  Directives  Branch. 
Division  of  Freedom  of  Information  and 
Publications  Services. Office  of 
Administration.  U.S.  Nuclear  Regulatory 
Commission.  Washington  DC  20555. 

Dated  a!  Roc  k\ille.  Mdr\land.  thi^  31st  day 
of  May  2000 

For  the  L'.S.  Nuclear  Regulator>' 
Commission, 
Thomas  H.  Essig. 

Chief.  I  'ranium  Rt-rovpn,  and  Lm -Level 
Waste  Rranch.  Di\  ision  oj  Waste 
Management.  Office  of  Nuclear  Material 
Safety  and  Safeguards. 

IFR  Doc  .  00-14687  Filed  6-8-00:  8:45  am) 
BILUNG  CODE  7590-01 -P 


PEACE  CORPS 

Office  of  the  Crisis  Corps;  Information 
Collection  Requests  Under  OMB 
Review  OMB  Number  0420-0533 

ACTION:  Notice  of  public  use  form 
review  request  to  the  Office  of 
Management  and  Budget. 

SUMMARY:  The  Associate  Director  for 
Management  invites  comments  on 
information  collection  requests  as 
required  pursuant  to  the  I'aperwork 
Reduction  Act  (44  U.S.C.  Chapter  35). 
This  notice  announces  that  the  Peace 
Corps  has  submitted  to  the  Office  of 


36742 


Federal  Register/ Vol.  65.  No.   112/Friday,  June  9,  2000/Notices 


Management  and  Budget  a  retjuest  to 
approve  the  use  of  the  peace  Corps/ 
Crisis  Corps  Volunteer  Application 
Form.  The  initial  Federal  Register 
notice,  for  a  60  day  emergency  approval, 
was  published  on  March  3,  2()()().  The 
Peace  Corps  is  now  seeking  three  year 
OMB  approval  using  the  standard 
review  procedures.  The  Peace  Corps 
invited  comments  on  whether  the 
proposed  c;olloction  of  information  is 
necessary  for  proper  performance  of  the 
functions  of  the  Peace  Corps,  including 
whether  the  information  will  have 
practical  use;  the  accuracy  of  the 
agency's  e»stimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 
ways  to  enhance  the  quality,  utility  and 
c:larity  of  the  information  to  be 
collected;  and.  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  automated  collection 
techniques,  when  appropriate,  and  other 
forms  of  information  technt)logy. 
Comments  on  these  forms  should  be 
addressed  to  Desk  Officer  for  the  Peace 
Corps.  Office  of  Management  and 
Budget,  NEOB,  Washington.  DC  20503. 
DATES:  The  Peace  Corps  invited 
comments  for  a  period  of  30  days 
following  the  initial  publication  in  the 
Federal  Register. 

ADDRESSES:  A  copy  of  the  information 
collection  may  be  obtained  from  loan 
Timonev,  Director  of  the  Crisis  Corps. 
Peace  C:orps.  1111  20th  Street.  NW. 
Washington.  DC  20526.  Ms.  Timoney 
may  be  contacted  by  telephone  at  202- 
B92-2250.  Comments  on  these  forms 
should  be  addressed  to  Mr.  Davis 
Rostker.  Desk  Officer.  Offic:e  of 
Management  and  Budget.  NEOB. 
Washington  DC  20523. 

Ddtwi:  liine  1.  JOOO. 

Michael  |.  Kole, 

[)im  tur  oi  Aiiministrntivi^  Services  and 
(UTtifving  Officiiil 

|FK  Doc,  00-14602  Filed  6-8-00;  8:45  ami 
BILUfMi  CODE  6051-01 -M 


OFRCE  OF  PERSONNEL 
MANAGEMENT 

[Rl  25-41] 

Submission  for  OMB  Review; 
Comment  Request  for  Review  of  a 
Revised  Information  Collection 

agency:  Office  of  Personnel 

Management. 

ACTION:  Notice. 


L.  104-13.  May  22.  1995).  this  notice 
announces  that  the  Office  of  Personnel 
Management  (0PM)  has  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  a  request  for  review  of  aj-evised 
information  collection.  Rl  25—41.  Initial 
Certification  of  Full-Time  School 
Attendance,  is  used  to  determine 
whether  a  child  is  unmarried  and  a  full- 
time  student  in  a  recognized  school. 
OPM  must  determine  this  in  order  to 
pay  survivor  annuity  benefits  to 
children  who  are  age  18  or  older. 

Approximately  1.200  RI  25-41  forms 
are  completed  annually.  It  takes 
approximately  90  minutes  to  complete 
the  form.  The  annual  burden  is  1.800 
hours. 

For  copies  of  this  proposal,  contact 
Mary  Beth  Smith-Toomey  on  (202)  606- 
8358.  or  E-mail  to  mbtoomey@opm.gov. 
DATES:  Comments  on  this  proposal 
should  be  received  on  or  before  July  10, 
2000. 

ADDRESSES:  Send  or  deliver  comments 
to— 

Ronald  W.  Melton,  Chief,  Operations 
Support  Division,  Retirement  and 
Insurance  Service,  U.S.  Office  of 
Personnel  Management.  1900  E  Street. 
NW.  Room  3349A,  Washington,  DC 
20415-3540 
and 

loseph  Lackey.  OPM  Desk  Officer. 
Office  of  Information  &  Regulatory 
Affairs.  Office  of  Management  & 
Budget.  New  Executive  Office 
Building.  NW.  Room  10235. 
Washington.  DC  20503 

FOR  INFORMATION  REGARDING 

ADMINISTRATIVE  COORDINATION — CONTACT: 

Donna  G.  Lease.  Team  Leader, 

Forms  Analysis  and  Design, 

(202) 606-0623 

Offii  f  of  Personnnl  Management. 

Janice  R.  Lachance, 

Dirpclor 

|KR  IVk    00-14fi2fi  Filed  6-8-00;  8:4.5  am] 

BILLING  CODE  6325-01 -U 


OFFICE  OF  PERSONNEL       ' 
MANAGEMENT 

[Rl  92-19] 

Submission  for  OMB  Review; 
Comment  Request  for  Reclearance  of 
a  Revised  information  Collection 

agency:  Office  of  Personnel 

.Management. 

ACTION:  Notice. 


Management  (OPM)  has  submitted  to 
the  Office  of  Management  and  Budget  a 
request  for  reclearance  of  a  revised 
information  collection.  RI  92-19, 
Application  for  Deferred  or  Postponed 
Retirement:  Federal  Employees' 
Retirement  System  (FERS).  is  used  by 
separated  employees  to  apply  for  either 
a  deferred  or  a  postponed  FERS  annuity 
benefit. 

Approximately  1,272  forms  are 
completed  annually.  We  estimate  it 
takes  approximately  60  minutes  to 
complete  the  form.  The  annual 
estimated  burden  is  1,272  hours. 

For  copies  of  this  proposal,  contact 
Mary  Beth  Smith-Toomey  on  (202)  606- 
8358,  or  E-mail  to  mbtoomey@opm.gov 
DATES:  Comments  on  this  proposal 
should  be  received  on  or  before  July  10. 
2000. 

ADDRESS:  Send  or  deliver  comments 
to — 

lohn  Crawford.  Chief.  FERS  Division, 
Retirement  and  Insurance  Service. 
U.S.  Office  of  Personnel  Management. 
1900  E  Street.  NW..  Room  3313. 
Washington.  DC  20415 

and 

Joseph  Lackey.  OPM  Desk  Officer, 
Office  of  Information  &  Regulatory 
Affairs.  Office  of  Management  and 
Budget.  New  Executive  Office 
Building.  NW..  Room  10235, 
Washington,  DC  20503 

FOR  INFORMATION  REGARDING 

ADMINISTRATIVE  COORDINATION— CONTACT: 

Donna  G.  Lease.  Team  Leader.  Forms 

Analysis  and  Design.  (202)  606-0623 

Office  of  Personnel  Management. 

lanice  R.  Lachance. 

Din'ctor. 

[FR  Do(    00-14627  Filed  6-8-00:  8:4.5  ami 

BILUNG  CODE  632S-01-U 


OFRCE  OF  PERSONNEL 
MANAGEMENT 

[RI3S-128] 

Submission  for  OMB  Review; 
Comment  Request  for  Review  of  a 
Revised  information  Collection 

agency:  Office  of  Personnel 

Management. 

ACTION:  Notice. 


SUMMARY:  In  accordance  with  the 
Paperwork  Rtuluction  Act  of  1995  (Pub. 


SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13.  May  22.  1995).  this  notice 
announces  that  the  Office  of  Personnel 


SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(Public  Law  104-13.  May  22.  1995).  this 
notice  announces  that  the  Office  of 
Personnel  Management  (OPM)  has 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  a  request  for  review 
of  a  revised  information  collection.  RI 
38-128.  It's  Time  to  Sign  Up  for  Direct 
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Deposit,  is  used  to  give  recent  retirees 
the  opportunity  to  waive  Direct  Deposit 
of  their  payments  from  OPM.  The  form 
is  sent  only  if  the  separating  agency  did 
not  give  the  retiring  employee  this 
election  opportunity. 

Approximately  45.500  forms  are 
completed  annually.  The  form  takes 
approximately  30  minutes  to  complete. 
The  annual  estimated  burden  is  22,750 
hours. 

For  copies  of  this  proposal,  contact 
Mary  Beth  Smith-Toomey  on  (202)  606- 
8358,  or  E-mail  to  mbtoomey@opm.goy 
DATES:  Comments  on  this  proposal 
should  be  received  on  or  before  July  10, 
2000. 

ADDRESSES:  Send  or  deliver  comments 
to: 

Ronald  W.  Melton,  Chief,  Operations 
Support  Division,  Retirement  and 
Insurance  Service.  U.S.  Office  of 
Personnel  Management.  1900  E  Street. 
NW.  Room  3349.  Washington.  DC 
20415: 
and 

Joseph  Lackey.  OPM  Desk  Officer. 
Office  of  Information  and  Regulatory- 
Affairs,  Office  of  Management  and 
Budget,  New  Executive  Office 
Building,  NW  Room  3002, 
Washington,  DC  20503. 
For  information  regarding 
administrative  coordination  contact: 
Donna  G.  Lease,  Team  Leader,  Forms 
Analysis  and  Design,  Budget  & 
Administrative  Services  Division,  (202) 
606-0623. 

U.S.  Office  of  Personnel  Management. 
)aiiice  R.  Lachance, 
Director. 

iFR  Doc.  00-14628  Filed  6-8-00;  8:45  am] 
BILUNG  CODE  632S-01-iJ 


OFRCE  OF  PERSONNEL 
MANAGEMENT 

January  2000  Pay  Adjustments 

agency:  Office  of  Personnel 

Management. 

ACTION:  Notice. 

SUMMARY:  The  President  adjusted  the 
rates  of  basic  pay  and  locality  payments 
for  certain  categories  of  Federal 
employees  in  January  2000.  This  notice 
documents  those  pay  adjustments  for 
the  public  record. 

FOR  FURTHER  INFORMATION  CONTACT: 
Denise  Jenkins,  Office  of  Compensation 
Administration,  Workforce 
Compensation  and  Performance  Service, 
Office  of  Personnel  Management,  (202) 
606-2858,  FAX  (202)  606-0824.  or 
email  to  payleave@opm.gov. 
SUPPLEMENTARY  INFORMATION:  On 
December  21.  1999.  the  President  signed 


Executive  Order  13144  (64  FR  72237. 
December  23.  1999).  which  established 
the  January  2000  across-the-board 
adjustments  for  the  statutory'  pay 
systems  and  the  2000  locality  pay 
adjustments  for  General  Schedule  (GS) 
employees  in  the  48  contiguous  States 
and  the  District  of  Columbia.  The 
President  made  these  adjustments 
consistent  with  section  646  of  the 
Treasun,'  and  General  Government 
Appropriations  Act.  2000  (Public  Law 
106-58,  September  29,  1999).  Schedule 
1  of  Executive  Order  13144  provides  the 
rates  for  the  2000  General  Schedule  and 
reflects  a  3.8  percent  general  increase. 
Executive  Order  13144  also  includes  the 
percentage  amounts  of  the  2000  locality 
payments.  (See  Section  5  and  Schedule 
9  of  Executive  Order  13144.)  The 
publication  of  this  notice  satisfies  the 
requirement  in  section  5(b)  of  Executive 
Order  13144  that  the  Office  of  Personnel 
Management  (OPM)  publish  appropriate 
notice  of  the  2000  locality  payments  in 
the  Federal  Register. 

GS  employees  receive  locality 
payments  under  5  U.S.C.  5304.  Locality 
payments  apply  in  the  48  contiguous 
States  and  the  District  of  Columbia.  In 
2000,  locality  payments  ranging  from 
6.78  percent  to  15.01  percent  apply  to 
GS  employees  in  32  locality  pay  areas. 
These  2000  locality  pay  percentages, 
which  replaced  the  locality  pay 
percentages  that  were  applicable  in 
1999,  became  effective  on  the  first  day 
of  the  first  applicable  pay  period 
beginning  on  or  after  January  1,  2000. 
An  employee's  locality-adjusted  annual 
rate  of  pay  is  computed  by  increasing 
his  or  her  scheduled  annual  rate  of  basic 
pay  (as  defined  in  5  U.S.C.  5302(8)  and 
5  CFR  531.602)  by  the  applicable 
locality  pay  percentage.  (See  5  CFR 
531.604  and  531.605.) 

On  December  7,  1999,  the  Presidents 
Pay  Agent  extended  the  2000  locality- 
based  comparability  payments  to  the 
same  Govemmentwide  and  single- 
agency  categories  of  non-GS  employees 
that  received  the  1999  locality 
payments.  The  Govemmentwide 
categories  include  members  of  the 
Senior  Executive  Service  fSES).  the 
Foreign  Ser\'ice,  the  Senior  Foreign 
Service,  employees  in  senior-level  (SL) 
and  scientific  or  professional  (ST) 
positions,  administrative  law  judges, 
and  members  of  Boards  of  Contract 
Appeals. 

Executive  Order  13144  establishes  the 
new  Executive  Schedule,  which 
incorporates  the  3.4  percent  increase 
required  under  5  U.S.C.  5318.  The 
Executive  order  also  reflects  a  decision 
by  the  President  to  increase  the  rates  of 
basic  pay  for  members  of  the  Senior 
Executive  Service  (SES)  by  3.8  percent 


(rounded  to  the  nearest  Si 00)  at  SES 
levels  ES-1  through  ES-3  and  by  3.6 
percent  (rounded  to  the  nearest  SlOO)  at 
ES— 4.  Since  the  maximum  rate  of  basic 
pay  for  SES  members  is  limited  by  law 
to  the  rate  for  level  I\'  of  the  Executive 
Schedule,  which  was  increased  to 
Si  22.400.  the  rates  of  basic  pay  for 
levels  ES-5  and  ES-6  were  increased  by 
approximately  3.4  percent  (rounded  to 
the  nearest  SlOO). 

Public  Law  106-97  of  November  12. 

1999.  amended  5  U.S.C.  5372  to  provide 
the  President  with  authority  to  adjust 
the  rates  of  basic  pay  for  administrative 
law  judges  (ALJs)  at  the  time  of  the  pay 
increase  for  the  statutory  pay  systems. 
The  Executive  order  reflects  a  decision 
by  the  President  to  increase  the  rates  of 
basic  pay  for  ALJs  at  level  AL-2  and 
AL-3  by  3.8  percent  (rounded  to  the 
nearest  SlOO),  The  President  increased 
the  rate  of  basic  pay  for  AL-1  by 
approximately  3.4  percent  (rounded  to 
the  nearest  SlOO).  since  that  rate  is 
capped  at  the  rate  of  basic  pay  for  level 
rV  of  the  Executive  Schedule. 

The  rates  of  basic  pay  for  Board  of 
Contract  Appeals  (BCA)  members  are 
calculated  as  a  percentage  of  the  rate  for 
level  IV  of  the  Executive  Schedule.  (See 
5  U.S.C.  5372a.)  Therefore.  BCA  rates  of 
basic  pay  were  increased  by 
approximately  3.4  percent.  Also,  the 
maximum  rate  of  basic  pay  for  senior- 
level  (SL)  and  scientific  or  professional 
(ST)  positions  was  increased  by 
approximately  3.4  percent  (to  $122,400) 
because  it  is  tied  to  the  rate  for  level  rV' 
of  the  Executive  Schedule.  The 
minimum  rate  of  basic  pay  for  SL/ST 
positions  is  equal  to  120  percent  of  the 
minimum  rate  of  basic  pay  for  GS-15. 
and  thus  was  increased  by  3.8  percent 
(to  $93,137).  (See  5  U.S.C.  5376.) 

OPM  published  "Salary  Tables  for 
2000"  (OPM  Doc.  124-48-6)  in  March 

2000.  This  document  provides  complete 
salary  tables  incorporating  the  2000  pay 
adjustments,  information  on  general  pay 
administration  matters,  locality  pay  area 
definitions.  Internal  Revenue  Service 
withholding  tables,  and  other  related 
information.  The  rates  of  pay  shown  in 
"Salar>-  Tables  for  2000"  are  the  official 
rates  of  pay  for  affected  employees  and 
are  hereby  incorporated  as  part  of  this 
notice.  You  may  purchase  copies  of 
"Salar>-  Tables  "for  2000"  from  the 
Government  Printing  Office  (GPO)  by 
calling  (202)  512-1800  or  FAX  (202)' 
512-2250.  You  may  order  copies 
directly  from  GPO  on  the  Internet  at 
http://orders.access.gpo.gov/su_docs/ 
sale/prf/prf.btml.  In  addition,  you  can 
find  pay  tables  on  OPM's  Internet 
website  at  http://w\^^^^■opm.gov/oca/ 
pa\rates/index.htm. 
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POSTAL  SERVICE 

Qualtty  Control  Reviews  for 
Discounted  Letters  (Presorted/ 
Automation  Rate  Mall) 

AGENCY:  Postal  Service. 
action:  Notice 


SUMMARY:  This  second  notice  provides 
responses  to  comments  submitted 
concerning  the  notice  published  in  the 
Federal  Register  (65  PR  141-142)  about 
the  Mail  Quality  Analysis  (MQA) 
program.  MQA  is  an  automated  quality 
control  review  tool  for  automation  letter 
mail  preparation.  It  focuses  on  presort 
and  piece  count  accuracy.  MQA  uses 
existing  automation  equipment, 
software,  and  reports  to  compare  actual 
sortation  to  mailer  documentation  for 
sampled  mail. 

DATES:  Effective  May  1 ,  2000. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mark  Richards,  (703)  329-3684. 
SUPPLEMENTARY  INFORMATION:  On 
lanuary  3,  2000,  the  Postal  Service 
published  a  Notice  and  Request  for 
Comments  concerning  the  MQA 
program  in  the  Federal  Register. 
Descriptions  of  the  MQA  program  and 
announcements  to  business  mailers 
about  MQA  were  published  in  Postal 
Bulletin  22012  (December  2,  1999)  and 
in  the  December  issue  of  Mailers 
Companion.  Further  details  will  appear 
in  Mailers  Companion  and  will  be 
presented  at  Postal  C^ustomer  Council 
meetings 

MQA  will  begin  on  May  1,  2000,  and 
will  phase  in  to  full  implementation  on 
October  15,  2000.  From  May  1  to 
October  15,  2000,  MQA  reports  will  be 
provided  to  mailers  as  diagnostic 
information,  enabling  mailers  to  assure 
that  their  design,  preparation,  and 
production  procedures  result  in 
mailings  that  qualify  for  the  postage 
rates  claimed.  After  October  15,  2000, 
mailings  showing  more  than  a  5  percent 
presort  error  rate  will  result  in  a  postage 
adjustment  if  the  adjustment  totals  more 
than  $50.  After  October  15,  a  mailer's 
first-ever  MQA  analysis  will  serve  as  a 
notice  only.  In  all  cases,  MQA  feedback 
will  help  mailers  to  identify  and  fix  the 
root  causes  of  any  presort  and/or  piece 
count  errors. 

The  Postal  Service  and  mailers  have 
worked  together  for  many  years  to 
improve  the  quality  of  mail,  which 


ultimately  benefits  all  customers 
through  more  stable  postage  rates.  MQA 
incorporates  a  quality  control  analysis 
process,  with  feedback  to  the  mailer  on 
the  results  of  the  review.  Onlv  mailers 
with  consistent  quality  control  problems 
will  experience  routine  postage 
adjustments.  The  MQA  feedback 
process,  however,  is  designed  to  help 
prevent  consistent  problems  from 
happening.  MQA,  as  a  process 
management  tool,  is  analogous  to  the  in- 
process  quality/inventory/productivity 
indicators  used  by  other  businesses  and 
industries  in  their  quality  control 
efforts. 

MQA  uses  existing  equipment, 
software,  and  reports  to  compare  mail 
sortation  and  piece  counts  with  mail 
qualification  reports  submitted  by  the 
mailer.  MQA  provides  an  additional 
return  to  the  Postal  Service  and  our 
customers  from  ongoing  investments  in 
technology  and  software.  MQA  is  not  a 
developmental  program,  but  a  new 
application  of  existing  capabilities.  The 
Postal  Service  believes  it  is  vital  to 
create  an  environment  that  leads  to 
high-quality  mail  and  also  bolsters  the 
integrity  of  the  worksharing  discount 
program.  MQA  enhances  an 
environment  where  each  mailer  pays 
postage  commensurate  with  preparation 
of  their  mail. 

Summary  of  Comments  Received 

The  Postal  Service  received  five 
comments  in  response  to  the  January  3, 
2000,  Federal  Register  notice.  The 
commenters  were  two  mailer 
associations,  one  mailing  logistics  firm, 
one  mailing  service,  and  one  large  mail- 
order firm. 

Specific  issues  raised  in  the 
comments  are  presented  below.  All 
commenters  supported  the  goal  of 
improving  mail  quality  for  the  benefit  of 
all  postal  customers.  Concerns  were 
primarily  related  to  the  postage 
adjustment  aspect  of  MQA.  One 
commenter  limited  his  concern  to  say 
that  calculations  for  postage 
adjustments  need  to  be  clearly  stated, 
and  the  MQA  reports  as  described  do  so. 
The  following  is  a  summary  of  the  other 
comments: 

1.  Implementation  should  not  have 
occurred  before  the  comment  period 
expired.  The  mailing  industry  should 
have  been  involved  up  front  in  the 
development  of  MQA. 

2.  Mailers  should  be  given  advance 
notice  when  their  mail  is  to  be  reviewed 
under  MQA. 

3.  After  initial  verification  and 
acceptance,  can  the  Postal  Service 
perform  additional  quality  reviews? 

4.  Can  the  Postal  Service  legally 
initiate  a  postage  adjustment  for  mail 


after  acceptance?  There  is  a  limited 
opportunity  for  'rework'  of  mail 
preparation  errors. 

5.  Mailers  are  not  responsible  for  their 
mail  after  it  has  been  accepted  by  the 
Postal  Service. 

6.  Are  MQA  reports  linked  to  the 
sample  and  mailing  (associated  with  the 
mailing  and  custody  of  sample),  and  are 
MQA  samples  dispatched  in  a  timely 
manner? 

7.  Do  equipment  issues  (reading 
accuracy  and  availability  of  machine 
maintenance  records)  affect  MQA? 

8.  It  is  not  fair  to  calculate  postage 
adjustments  against  the  entire  mailing; 
the  sample  size  is  small  compared  to  the 
potential  postage  adjustment. 

9.  Postage  adjustments  are  difficult  for 
mailers  to  pay.  Institute  a  delay  for 
collection  of  postage. 

10.  How  will  mailers  know  what  to 
fix? 

11.  Will  mailers  have  appeal  rights 
and  protection  from  arbitrary 
determinations? 

12.  The  MQA  program  should  be 
discontinued,  and  costs  of  presort  errors 
spread  among  all  mailers. 

13.  MQA  is  a  threat  to  customers  and 
will  not  encourage  more  mail. 

14.  MQA  should  be  rolled  out  to  all 
mailers,  not  just  to  larger  mailers. 

Responses  to  Comments 

Item  1 :  Full  implementation  of  MQA 
was  scheduled  for  June  3,  2000  (well 
after  expiration  of  the  comment  period 
on  February  2),  and  has  now  been 
deferred  to  October  15,  2000.  Mailers 
and  their  associations  have  been 
engaged  in  dialogue  with  the  Postal 
Service  for  the  past  several  months.  It 
also  is  significant  that  the  diagnostic 
and  feedback  provisions  incorporated 
within  MQA  have  been  requested  by  a 
variety  of  mailers  for  some  time.  MQA 
uses  existing  equipment,  software,  and 
reports  to  compare  mail  sortation  with 
mailer  presort  documentation  and 
provides  an  additional  return  to  the 
Postal  Service  and  our  customers  from 
ongoing  investments  in  technology  and 
software. 

Item  2:  To  assure  that  MQA  reviews 
are  a  true  pictxire  of  mail  as  routinely 
submitted  to  the  Postal  Service,  advance 
notification  of  mailings  selected  for 
review  will  not  occur,  either  internally 
or  to  mailers.  Mailers  with  on-site 
detached  mail  units  (DMUs),  however, 
likely  will  notice  that  a  particular 
mailing  has  been  selected  for  analysis, 
because  trays  will  be  isolated  for  the 
MQA  review.  Mailers  whose  mailings 
are  submitted  to  a  business  mail  entry 
unit  (BMEU)  may  not  know  their  mail 
was  analyzed  until  they  receive  an  MQA 
report.  In  recent  industry  discussion 
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groups,  some  mailers  expressed  the 
strong  desire  to  be  present  at  the  USPS 
barcode  sorting  equipment  when  their 
mail  is  being  analyzed.  The  Postal 
Service  agreed  to  craft  a  procedure  to 
offer  mailers  the  opportunity  to  observe 
the  analysis.  This  will  be  a 
straightforward  procedure  that 
maintains  the  integrity  of  the  analysis 
while  giving  mailers  the  opportunity  for 
first-hand  observation  of  the  MQA 
analysis.  Information  about  this 
procedure  will  appear  in  an  upcoming 
issue  of  Mailers  Companion. 

Item  3:  Authorization  to  mail  at 
discounted  rates  is  granted  with  the 
understanding  that  mail  will  be 
prepared  to  qualify  for  the  rates 
claimed.  Mail  submitted  with 
preparation  problems  leads  to 
extraordinary  processing  costs  as  it  is 
rehandled.  Domestic  Mail  Manual 
(DMM)  G020.2.1  states  that  all  mailers 
are  required  to  comply  with  applicable 
postal  standards.  DMM  G020.2.2  and 
the  mailer  certification  on  each  postage 
statement  provide  notice  that  when 
proper  postage  is  not  claimed  on  the 
postage  statement,  the  Postal  Service 
expects  to  collect  the  proper  amount. 
The  USPS  will  continue  the  verification 
process  at  mail  acceptance  units. 
However,  to  aVoid  "double  jeopardy,"  a 
mailing  assessed  a  postage  adjustment 
as  the  result  of  the  presort  verification 
and  presort  errors  disclosed  at 
acceptance  will  not  be  subject  to  MQA. 
The  failure  to  use  existing  assets  to 
provide  an  efficient  method  for  feedback 
on  mail  quality  would  be  a  great 
disservice  to  all  who  have  properly 
prepared  their  mail.  Therefore,  the 
Postal  Service  believes  it  is  responsible 
and  proper  to  administer  MQA  as 
defined.  MQA  will  not  impact  mailers 
whose  systems  and  procedures  produce 
high-quality  mailings,  but  will  benefit 
all  mailers  through  more  stable  postage 
rates. 

Items  4  and  5:  The  Postal  Service  has 
a  statutory  obligation  to  collect  postage 
owed  under  39  U.S.C.  404(a).  Moreover, 
the  Postal  Service  is  prohibited  from 
discriminating  between  mailers,  as 
could  occur  if  some  do  not  pay  the  full 
legal  rate  of  postage.  Postal  standards 
(such  as  DMM  POl  1.4.0)  provide  the 
necessary  mechanism  for  determining 
amounts  owed  to  the  Postal  Service  emd 
provide  appeal  procedures  for  mailers  if 
they  dispute  such  postage  adjustments. 
DMM  G022.2.1  requires  mailers  to 
comply  with  all  applicable  postal 
standards,  and  payment  of  correct 
postage  is  an  obvious  and  important 
component  of  compliance.  DMM 
G022.2.2  states  that  the  Postal  Service  is 
not  restricted  from  demanding  proper 
payment  of  postage  after  acceptance 


when  it  becomes  apparent  that  such 
payment  was  not  made.  Further,  mailers 
have  ample  additional  notice  of  these 
standards  and  the  requirement  that  each 
mailer  must  pay  postage  commensurate 
with  their  mail  preparation  through:  (1) 
The  application  and  approval  process 
for  authorization  to  mail  at  discounted 
rates;  (2)  the  mailer  certification  on  each 
postage  statement  that  the  mail  qualifies 
for  the  rates  claimed;  and,  (3)  the  mailer 
agreement  in  that  same  certification  to 
pay  any  postage  deficiencies  assessed 
on  the  mailing.  The  MQA  report  is  clear 
documentation  of  presort  and  piece 
count  discrepancies,  as  compared  to  the 
mail  qualification  report  and  rates 
claimed  on  the  postage  statement. 
Fairness  has  been  applied  through  the 
initial  notification  of  presort  errors 
exceeding  5  percent  without  a  postage 
adjustment  prior  to  October  15,  2000, 
and  not  assessing  postage  adjustments 
under  $50  thereafter. 

MQA  analyzes  mail  as  it  is  run  on 
delivery  barcode  sorters  (DBCSs).  It  is 
not  feasible  to  reconstruct  a  mailing  and 
offer  the  mailer  the  opportunity  to 
rework  mail  when  presort  errors  are  first 
disclosed  during  actual  processing  of 
that  mail.  This  fact  is  true  today  and 
MQA  does  not  change  it. 

Item  6:  Initial  MQA  reviews  will  be 
conducted  at  the  origin  postal  facility. 
MQA  samples  (including  DMU/ 
destination  entry  trays)  will  be  isolated 
and  their  integrity  secured  through 
special  placarding,  handling,  and  tray 
label  recording  procedures.  The  direct 
relationship  between  the  MQA  sampled 
mail  and  the  MQA  report  is  shown  by 
recording  information  directly  from  the 
tray  labels  onto  the  MQA 
documentation.  Scheduling  of  MQA 
reviews  and  processing  of  samples  will 
be  coordinated  with  Mail  Processing. 
Dispatch  of  sampled  mail  will  not 
normally  be  affected  by  MQA  reviews, 
although  in  some  cases  alternative 
means  of  routing  may  be  used.  In  cases 
where  presort  errors  exceeding  5 
percent  are  found,  mailers  will  receive 
copies  of  all  documentation  involved  as 
a  final  quality  control  check  of  the 
process. 

Item  7:  DBCS  equipment  is  used  every 
day  by  the  Postal  Service  to  process  live 
mail.  Preventive  maintenance  is 
performed  regularly  and  documented.  It 
is  important  to  note  that  MQA  does  not 
measure  barcode  readability  but  rather 
records  mailer-applied  barcodes  to 
measure  presort  and  piece  count 
accuracy,  as  compared  to  mailer 
documentation  for  the  sample.  Because 
of  the  mathematical  check  digit 
incorporated  in  a  barcode,  DBCS 
equipment  does  not  misinterpret 
barcodes.  Only  when  the  barcode  and 


its  check  digit  formula  add  up  correctly 
is  a  barcode  "read."  Barcodes  that  are 
not  read  are  rejected,  and  rejected  pieces 
are  not  counted  as  errors  under  MQA. 
Rejected  pieces  will  be  analyzed  and 
information  reported  to  the  mailer,  as 
this  may  also  assist  mailers  in 
improving  quality.  Moreover,  for 
computer  list  sorted  mailings,  MQA  will 
run  thousands  of  similar  pieces  through 
the  DBCS  at  the  same  time,  optimizing 
the  capabilities  of  the  equipment  to  read 
barcodes  on  sampled  mail. 

Item  8:  Postage  adjustments  are 
applied  only  to  the  actual  pieces 
sampled  or  to  the  sort  level  sampled  (5- 
digit,  3-digit,  AADC,  Mixed  AADC). 
Sample  sizes  for  MQA  reviews  are  larger 
than  any  possible  to  date. 

Items  9  and  10:  Mailers  with  effective 
quality  controls,  who  prepare  mailings 
to  qualify  for  the  rates  claimed,  will  not 
have  difficulties.  Difficulty  in  paying 
appropriate  postage  for  a  mailing  is  not 
used  to  establish  the  postage  a  particular 
mailer  should  pay  and  should  not  mean 
that  one  mailer  is  not  required  to  meet 
the  same  preparation  standards  as 
others.  If  a  postage  adjustment  is 
initiated,  mailers  also  can  discuss  terms 
and  conditions,  or  other  alternatives 
that  might  be  considered,  with  the  USPS 
District  Manager,  Finance.  Even  mailers 
who  have  consistent  quality  control  and 
qualification  problems  will  not 
experience  continuing  postage 
adjustments  if  they  make  necessary 
corrections  to  their  mail  preparation 
procedures.  Diagnostic  feedback  from 
the  MQA  report  will  be  in  sufficient 
detail  to  assist  mailers  in  determining 
where  in  their  operations  a  problem 
originated,  but  MQA  also  is  designed  to 
encourage  mailers  to  perform  ongoing 
self-assessments  of  their  quality 
controls.  Until  October  15.  2000.  mailers 
will  have  ample  opportunity  to  both 
review  internal  quality  control 
procedures  and  use  MQA  feedback  to 
improve  their  operations. 

Item  1 1 :  MQA  postage  adjustments 
will  be  based  on  objective  data  received 
from  detailed  machine  reports  of  the 
presort  and  piece  counts  found  in  the 
mail  sample.  Mailers  have  appeal  rights 
to  the  Rates  and  Classification  Service 
Center  for  MQA  determinations  made  at 
local  or  district  offices. 

Item  12:  Measuring  and  documenting 
the  quality  of  mail  at  points  where  it  is 
most  efficient  to  do  so  will  lead  to 
improved  operations,  efficiencies,  and 
lower  costs  for  both  the  Postal  Service 
and  mailers.  In  preliminary  testing  of 
MQA,  several  mailers  already  have 
made  significant  improvements  in 
quality  and  in  some  cases  also  increased 
their  efficiency  and  reduced  their 
internal  costs.  MQA  is  a  benefit,  not  a 
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burden,  to  mailers.  The  many  high- 
qualit\'  mailers  should  not  bt?ar  the 
burden  of  paving  additional  costs 
associated  with  poor-quality  mail 
submitted  bv  a  small  number  of  mailers. 

Item  13:  Improving  quality  throughout 
all  mailing  processes  is  a  long-term  need 
to  which  all  members  of  the  mailing 
industry  should  subscribe.  As  quality  is 
improved  and  corresponding  increases 
in  efficiencies  and  stabilization  of  rates 
are  achieved,  more,  not  less,  mail  will 
result. 

Item  H:  MQA  will  focus  initially  on 
the  largest  volume  mailers,  then  move 
down  the  chain  to  smaller  volume 
mailers.  The  LISPS  will  monitor  this 
process  and  has  built  an  objective 
approach  to  .selecting  which  mail  will 
be  analyzed. 

Stanley  F.  Vfires. 

Chi  ft  Coiinsfl,  Lfffislativf. 

|FR  Doc.  0t)-14681  Filed  ft-fl-OO;  8;45  am] 

BILUNO  COOe  7710-t2-U 


PRESIDIO  TRUST 

Prasldlo  Theatre  Building  99,  The 
Presidio  of  San  Francisco,  CA;  Notice 
of  Intent  to  Prepare  an  Environmental 
Innpact  Statement 

AGENCY:  The  Presidio  Trust. 
ACTION:  Notice  of  intent  to  prepare  an 
Environmental  Impact  Statement  (EIS) 
for  the  rehabilitation  and  expansion  of 
the  Presidio  Theatre  (Building  99) 
within  The  Presidio  of  San  Francisco. 
.San  Francisco,  California  (Presidio). 

summary:  The  Presidio  Trust  (Trust)  has 
received  a  proposal  from  one  of  its 
tenants,  the  San  Francisco  Film  Centre, 
for  rehabilitation  and  expansion  of  the 
Presidio  Theatre  (Theatre)  within  the 
Presidio.  Pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969  (Pub.  L.  91-90  as  amended) 
(NEPA),  and  the  regulations 
promulgated  by  the  Council  on 
Environmental  Quality  (40  CFR  1505.2), 
the  Trust  has  determined  that  an  EIS 
rather  than  an  Environmental 
Assessment,  as  previously  noticed  in 
the  Federal  Register  (ti5  FR  20218),  will 
better  serve  the  agency  to  comply  with 
the  NEPA.  Therefore. "the  Trust  will 
prepare  an  EIS  for  rehabilitating  the 
existing  15,140-square-foot  Theatre  and 
adding  up  to  45,000  square  feet  of  new 
construction  for  theater  uses,  a 
restaurant,  retail  museum  and  library 
store  (proposed  action).  The  EIS  will 
include  a  di.scussion  of  the  significant 
environmental  impacts,  and  will  inform 
decisionmakers  and  the  public  of 
reasonable  alternatives  which  would 


minimize  adverse  impacts  or  enhance 
the  quality  of  the  environment, 
including  "no  action"  and  reuse  of 
existing  buildings  to  avoid  new 
(^instruction.  Based  on  a  preliminary 
review  of  the  proposed  action  and  input 
received  during  scoping  to  date,  issues 
and  impact  topics  to  be  analyzed 
include:  traffic  and  transportation 
systems;  cultural  resources  (effect  on 
national  historic  landmark  district  and 
archeological  resources):  hydrology  and 
water  quality;  visual  resources  and 
scenic  viewing;  air  quality;  and  noise. 

Public  Comment 

The  Trust  will  hold  a  second  public 
workshop/open  house  on  June  19,  2000 
to  solicit  comment  regarding  the  range 
of  alternatives  to  be  evaluated  in  the 
EIS.  A  tour  of  the  Theatre  will  be 
conducted  from  5:30  to  6  p.m.;  those 
interested  in  the  tour  will  meet  at  5:30 
p.m.  on  lune  19,  2000  in  front  of  the 
Theatre,  which  is  located  at  the  corner 
of  Moraga  Avenue  and  Montgomery 
Street  on  the  Main  Post  in  the  Presidio. 
The  workshop  will  run  from  6  to  8  p.m. 
at  the  San  Francisco  Film  Centre 
(Building  39),  which  is  located  opposite 
the  flagpole  at  the  top  of  Graham  Street 
on  the  Main  Post  in  the  Presidio.  The 
Trust  has  chosen  to  extend  the  public 
scoping  period  to  July  28.  2000  to 
provide  additional  time  for  the  public  to 
comment  on  the  project.  Comments 
regarding  the  scope  of  alternatives  and 
impacts  that  the  Trust  received  before 
its  decision  to  proceed  with  an  EIS  will 
still  be  considered.  The  Trust  will 
provide  other  informal  information 
updates  and  notices  concerning  this 
project  through  postings  on  its  website 
at  www.presidiotrust.gov  or  through  its 
monthly  publication,  the  Presidio  Post. 
The  Trust  will  announce  the  release  of 
the  EIS  by  notice  in  the  Federal  Register 
and  the  Presidio  Post,  and  through  a 
direct  mailing  to  the  affected  public. 
ADDRESSES:  Written  comments 
concerning  this  notice  must  be  sent  by 
July  28.  2000  to  John  Pelka.  NEPA 
Compliance  Coordinator.  The  Presidio 
Trust,  34  Graham  Street.  P.O.  Box 
29052,  San  Francisco,  CA  94129-0052. 
Fax:  41.5-561-5315.  E-mail: 
jpelka@presidiotrust.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Pelka.  NEPA  Compliance  Coordinator, 
The  Presidio  Trust,  34  Graham  Street, 
P  CJ.  Box  29052.  San  Francisco.  CA 
94129-0052.  Telephone:  415-561-5300. 

0.itH(l    hint;  5.  2000. 
Karen  A.  Cook, 
General  Counsel. 
(FK  Dim    0()-14.=SH,S  Filed  K-8-00:  8:4.5  ami 

BILUNO  COOE  4310-«R-i> 


RAILROAD  RETIREMENT  BOARD 

Propoeed  Collection;  Comment 
Request 

SUMMARY:  In  accordance  with  the 
requirements  of  Section  3506  (c)(2)(A) 
of  the  Paperwork  Reduction  Act  of  1995 
which  provides  opportunity  for  public 
comment  on  new  or  revised  data 
collections,  the  Railroad  Retirement 
Board  (RRB)  will  publish  periodic 
summaries  of  proposed  data  collections. 
Comments  are  invited  on:  (a)  Whether 
the  proposed  information  collection  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  has  practical 
utility:  (b)  the  accuracy  of  the  RRB's 
estimate  of  the  burden  of  the  collection 
of  the  information;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  related  to 
the  collection  of  information  on 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Title  and  purpose  of  information 
collection :  Student  Beneficiary 
Monitoring:  0MB  3220-0123. 

Under  provisions  of  the  Railroad 
Retirement  Act  (RRA),  there  are  two 
types  of  benefits  whose  payment  is 
based  upon  the  status  of  a  child  being 
a  full-time  student,  a  survivor  benefit 
under  Section  2  and  an  increased 
retirement  benefit  under  Section  3(f)(3). 
A  survivor  benefit  is  paid  directly  to  the 
student  unless  there  is  a  representative 
payee.  The  benefit  for  a  student  in  a  life 
case  is  paid  by  increasing  the  retired 
parent's  annuity  rate  under  the  overall 
minimum  guaranty.  The  requirements 
for  obtaining  benefits  based  on  full-time 
student  status  are  prescribed  in  20  CFR 
219.54  and  219.55. 

The  RRB  requires  evidence  of  full- 
time  school  attendance  in  order  to 
determine  that  a  child  is  entitled  to 
student  benefits.  The  RRB  utilizes  the 
following  forms  to  conduct  its  student 
monitoring  program.  Form  G-315, 
Student  Questionnaire,  obtains 
certification  of  a  student's  full-time 
school  attendance.  It  also  obtains 
information  on  a  student's  marital 
status.  Social  Security  benefits,  and 
employment  which  are  needed  to 
determine  entitlement  or  continued 
entitlement  to  benefits  under  the  RRA. 
Form  G-315a.  Statement  by  School 
Official  of  Student's  Full-time 
Attendance,  is  used  to  obtain 
verification  from  a  school  that  a  student 
attends  school  full-time  and  provides 
their  expected  graduation  date.  Form  G- 
3 1 5a.  1 ,  Notice  of  Cessation  of  Full-Time 
Attendance,  is  used  by  a  school  to  notify 
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the  RRB  that  a  student  has  ceased  full- 
time  school  attendance.  Completion  is 
required  to  obtain  or  retain  a  benefit. 
One  response  is  requested  of  each 
respondent. 

The  RRB  proposes  no  changes  to 
Form  G-315.  G-315a,  or  G-315a.l.  The 
completion  time  for  the  G-315  is 
estimated  at  seven  minutes  per 
response.  The  completion  time  for  the 
G-315a  and  G-315a.l  is  estimated  at 
two  minutes.  The  RRB  estimates  that 
approximately  960  Form  G-315's.  210 
Form  G-315a's  and  60  Form  G-315a.l's 
are  received  aimually. 

Additional  Information  or  Comments: 
To  request  more  information  or  to 
obtain  a  copy  of  the  information 
collection  justification,  forms,  and/or 
supporting  material,  please  call  the  RRB 
Clearance  Officer  at  (312)  751-3363. 
Comments  regarding  the  information 
collection  should  be  addressed  to 
Ronald  J.  Hodapp,  Railroad  Retirement 
Board,  844  North  Rush  Street,  Chicago, 
Illinois  60611-2092.  Written  conmients 
should  be  received  within  60  days  of 
this  notice. 

Chuck  Mierzwa, 

Clearance  Officer. 

IFR  Dor.  00-14649  Filed  6-8-00;  8:45  am] 

BILLING  CODE  7905-01 -M 


RAILROAD  RETIREMENT  BOARD 

Determination  of  Quarterly  Rate  of 
Excise  Tax  for  Railroad  Retirement 
Supplemental  Annuity  Program 

In  adcordance  with  directions  in 
Section  3221(c)  of  the  Railroad 
Retirement  Tax  Act  (26  U.S.C.  Section 
3221(c)),  the  Railroad  Retirement  Board 
has  determined  that  the  excise  tax 
imposed  by  such  Section  Section 
3221(c)  on  every  employer,  with  respect 
to  having  individuals  in  his  employ,  for 
each  work-hour  for  which  compensation 
is  paid  by  such  employer  for  services 
rendered  to  him  during  the  quarter 
beginning  July  1,  2000,  shall  be  at  the 
rate  of  26'/^  cents. 

In  accordance  with  directions  in 
Section  15(a)  of  the  Railroad  Retirement 
Act  of  1974,  the  Railroad  Retirement 
Board  has  determined  that  for  the 
quarter  beginning  July  1,  2000,  37.7 
percent  of  the  taxes  collected  under 
Sections  3211(b)  and  3221(c)  of  the 
Railroad  Retirement  Tax  Act  shall  be 
credited  to  the  Railroad  Retirement 
Account  and  62.3  percent  of  the  taxes 
collected  under  such  Sections  3211(h) 
and  3221(c)  plus  100  percent  of  the 
taxes  collected  under  Section  3221(d)  of 
the  Railroad  Retirement  Tax  Act  shall  be 
credited  to  the  Railroad  Retirement 
Supplemental  Account. 


Dated:  June  1.  2000. 

By  Authority  of  the  Board. 

Beatrice  Ezerski, 

Secretary  to  the  Board. 

IFR  Doc.  00-14648  Filed  6-8-00;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-42896;  File  No.  SR-NASD- 
00-18] 

Self-Regulatory  Organizations;  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change  by  the  National 
Association  of  Securities  Dealers,  inc. 
Relating  to  the  Entry  of  Locking/ 
Crossing  Quotations  Prior  to  the 
Nasdaq  Market  Opening 

June  2.  2000. 
Introduction 

On  April  13.  2000.  the  National 
Association  of  Securities  Dealers.  Inc. 
("NASD"  or  "Association"),  through  its 
wholly-owned  subsidian,'.  the  Nasdaq 
Stock  Market,  Inc.  ("Nasdaq"),  filed 
with  the  Securities  and  Exchange 
Commission  ("Commission"),  pursuant 
to  Section  19(b)91)  of  the  Securities 
Exchange  Act  of  1934  ("Act  "  or 
"Exchange  Act"),'  and  Rule  19b-4 
thereunder. 2  a  proposed  rule  change 
relating  to  the  entry  of  locking/crossing 
quotations  prior  to  the  Nasdaq  market 
opening.  On  April  18.  2000.  the  NASD 
submitted  Amendment  No.  1  to  the 
proposal.  The  proposed  rule  change  and 
Amendment  No.  1  were  published  for 
comment  in  the  Federal  Register  on 
May  10,  2000.3  jhe  Commission 
received  one  comment  regarding  this 
proposal.'*  This  order  approves  the 
proposed  rule  change,  as  amended. 

IL  Description  of  the  Proposal 

Currently,  under  NASD  Rule  4613(e) 
if  a  market  participant  locks/crosses  the 
market  between  9:20  a.m.  and  9:29:59 
a.m.  Eastern  Time,  the  market 
participant  must  send  the  market 
maker(s)  or  ECN(s)  being  locked/ 
crossed,  a  SelectNet*  message  that  has 
appended  to  it  a  "TRD  OR  MOV" 
administrative  message  ("Trade-or- 
Move  Message").^  The  aggregate  size  of 
these  Trade-or-Move  Messages  must  be 


M5r.S.C.  78s(b)(l). 

•'17CFR  240.19b-J. 

3  Sep  Securities  Exchange  .^ct  Release  No.  42754 
(May  3.  2000).  65  FR  30167. 

■•  See  letter  from  Cameron  Smith,  (jeneral 
Counsel.  Island  ECN.  to  )onathan  Katz.  Secretary. 
Commission,  dated  )une  1,  2000. 

'■  ,S>p  Exchange  .Act  Release  No.  42400  (February 
7.  2000).  65  FR  7407  (February  14.  2000)  (order 
approving  File  No.  SR-NASD^99-23  to  amend 
N.ASD  Rule  4613(e)). 


at  least  5.000  shares.  Thus,  in  order  to 
lock/cross  the  market  during  this  1 0 
minute  period  before  the  market  opens, 
a  market  participant  must  send  a  Trade- 
or-Move  Message  for  5,000  shares  and 
be  willing  to  trade  at  least  this  amount. 
The  party  being  locked  or  crossed  must 
respond  to  the  Trade-or-Move  Message 
within  30  seconds  by  trading  with  the 
incoming  message  or  moving  its 
quotation  to  a  price  level  that  resolves 
the  locked/crossed  market. ^^ 

Nasdaq  proposes  to  amend  NASD 
Rule  4613(e).  to  permit  market 
participants,  when  representing  agency 
interests,  to  lock/cross  the  market  at  the 
actual  size  of  the  agency  order,  instead 
of  5.000  shares  as  currently  required  by 
rule.  Under  the  proposal,  if  between 
9:20  a.m.  and  9:29:59  a.m.  a  market 
participant  receives  an  agency  order  that 
would  lock/ cross  the  market,  the  market 
participant  may  lock/cross  the  market 
and  send  a  Trade-or-Move  Message  for 
the  actual  size  of  the  agency  order, 
instead  of  5.000  shares. "  (For  pui  ooses 
of  the  amended  rule,  an  agency  oider 
would  not  include  an  order  for  the 
account  of  a  market  maker  in  the  issue, 
but  would  include  orders  for 
individuals,  institutions,  and  broker- 
dealers  who  are  not  market  makers  in 
the  security  at  issue.)  Market 
participants  whose  proprietary  quotes 
lock/cross  the  market  between  9:20  and 
9:29:59  a.m..  would  still  be  subject  to 
the  5,000  aggregate  share  size 
requirement  for  Trade-or-Move 
Messages.  Thus,  if  a  market  participant 
wishes  to  lock/cross  the  market  while 
acting  as  principal,  the  market 
participant  must  send  an  aggregate  of  at 
least  5.000  shares  through  a  Trade-or- 
Move  Message  to  the  parties  being 
locked/crossed. 

III.  Commission's  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change 

After  careful  review,  the  Commission 
finds  that  the  proposed  rule  change  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  the  NASD.  In 
particular,  the  Commission  finds  that 
the  proposal  is  consistent  with  the 
requirements  of  Sections  15A(b)(6). 
15A(b)(ll).andllA(a)(l)(C]oftheAct.« 


'This  requirement  does  not  applv  when  the 
market  maker  is  holding  agen<  y  interest  where 
there  is  no  understanding  with  the  customer  to  have 
its  order  displaved  and  or  executed  prior  to  the 
markets  open,  and  the  market  maker  otherwise  is 
engaging  in  bona  tide  market  making  activity 
during  the  pre-openmg  permd 

MSr.S.C.  78o-3(b|(6).  15  ISt:   78r^3(b)(ll). 
and  15  use.  78k-lla)(l)(C). 
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Section  15A(b)(6) "  requires  that  the 
rules  of  a  registered  national  securities 
association  be  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principles  of  trade,  to  foster  cooperation 
and  coordination  with  persons  engaged 
in  regulating,  clearing,  settling,  and 
processing  information  with  respect  to. 
and  facilitating  tran.sactions  in. 
securities,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and,  in  general,  to  protect 
investors  and  the  public  interest. 
Section  15A(b)(ll)  "•  requires  that  the 
rules  of  a  registered  national  securities 
association  be  designed  to  produce  fair 
and  informative  quotations,  prevent 
fictitious  or  misleading  quotations,  and 
to  promote  orderly  procedures  for 
collection,  distributing,  and  publishing 
quotations.  In  Section  nA(a)(l)(C),i ' 
Congress  found  that  it  is  in  the  public 
interest  and  appropriate  for  the 
protection  of  investors  and  the 
maintenance  of  fair  and  orderly  markets 
to  assure:  (1)  economically  efficient 
execution  of  securities  transactions;  (2) 
fair  competition  among  brokers  and 
dealers;  (3)  the  availability  to  brokers, 
dealers  and  investors  of  information 
with  respect  to  quotations  and 
transactions  in  securities;  (4)  the 
practicability  of  brokers  executing 
investors'  orders  in  the  best  market;  and 
(5)  an  opportunity  for  investors'  orders 
to  be  executed  without  the  participation 
of  a  dealer. '- 

Specifically,  the  Commission  finds 
that  the  proposal  is  consistent  with 
Sections  15A(bH6).  15A(b){ll),  and 
11A(1)(C)  of  the  Act  • '  becau.se  it  is 
designed  to  further  reduce  the  frequency 
of  pre-opening  locked  and  crossed 
markets,  which  should  help  to  provide 
more  informative  quotation  information, 
facilitate  price  discovery,  and  contribute 
to  the  maintenance  of  a  fair  and  orderly 
market.  The  proposal  will  require  a 
market  participant  to  send  a  Trade-or- 
Move  Message  for  agency  orders  that 
lock  or  cross  the  market  between  9:20 
and  9:29:59  a.m.,  for  the  actual  size  of 
the  agency  order,  rather  than  5,000 
shares.  Under  the  proposal,  an  agency 
order  would  not  include  an  order  for  the 
account  of  a  market  maker  in  the  issue, 
but  would  include  orders  for 
individuals,  institutions,  and  brnker- 


"15  U.SC  78(>-Jlh||h| 

'"ll  (ISC  78(>-31t)l(ni 

"  15  use.  78k.-l(H|(I)(C). 

'■'  In  approving  thi"  priipost-il  rule  r.hanm',  'hii 
(iomniLssKJii  hd.s  i  cmsidprfil  tin-  pruposals  irnpail 
on  efrKiHn(  \ .  i Dmpctition.  dnii  (apital  furmalion 
15  use  rstifl 

"  15  u.s.i:.  7Ho-,i(b)(ti).  15  r  si:  7H,^(ti)ii  u 

and  15U.S.C.  7Hk-l(a|(l)((:) 


dealers  who  are  not  market  makers  in 
the  security  at  issue.  The  recipient  of  a 
Trade-or-Move  Message  must  respond  to 
that  message  within  30  seconds  of 
receiving  it. 

The  Commission  believes  that  the 
Trade-or-Move  Message  requirement  for 
agency  orders  may  reduce  instances  of 
pre-opening  locked  and  crossed  markets 
by  providing  an  effective  mechanism  for 
promptly  resolving  any  pre-opening 
locked  or  crossed  markets  that  occur.  In 
this  regard,  the  Commission  notes  that 
the  recipient  of  a  Trade-or-Move 
Message  must  respond  to  the  message 
within  30  seconds  by  either  (1)  trading 
in  full  with  the  incoming  Trade-or-Move 
Message;  (2)  declining  to  trade  with  the 
incoming  Trade-or-Move  Message  and 
moving  its  quotation  to  a  price  level  that 
unlocks  or  uncrosses  the  market;  or  (3) 
trading  with  a  portion  of  the  incoming 
Trade-or-Move  Message  and  moving  its 
quotation  to  a  price  level  that  unlocks 
or  uncrosses  the  market.  By  reducing 
instances  of  pre-opening  locked  and 
crossed  markets,  and  facilitating  the 
prompt  resolution  of  any  pre-opening 
locked  or  crossed  markets  that  occur, 
the  proposal  should  help  to  provide  a 
more  orderly  opening  in  Nasdaq 
securities,  to  the  benefit  of  all  market 
participants. 

The  Commission  believes,  as  it  has 
concluded  previously.'*  that  continued 
locking  and  crossing  of  the  market  can 
negatively  impact  market  quality.  By 
helping  to  reduce  the  frequency  of  pre- 
opening  locked  and  crossed  markets,  the 
Commission  believes  that  the  proposal 
should  improve  market  quality  and 
enhance  the  production  of  fair  and 
orderly  quotations.  Accordingly,  the 
Commission  believes  that  the  proposal 
is  designed  to  produce  fair  and 
informative  quotations,  consistent  with 
Section  15A{b)(ll).'5  and  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  markey  system, 
consistent  with  Section  15 A(b)(6).'« 

In  addition,  the  Commission  finds 
good  cause  for  approving  the  proposed 
rule  change  prior  to  the  thirtieth  day 
after  the  date  of  publication  of  notice 
thereof  in  the  Federal  Register.  The 
Commission  believes  that  this  proposal, 
which  effectively  creates  an  agency 
order  e.xception  to  NASD  Rule  4613. 
could  increase  market  liquidity  and 
transparency  by  allowing  more 
customers  to  participate  in  Nasdaq's 


pre-opening  market.'^  The  Commission 
notes  that  this  proposal  is  responsive  to 
concerns  raised  by  certain  ECN 
commenters  SR-NASD-99-23  that 
NASD  Rule  4613(e)  would 
disproportionately  impact  ECNs  and 
limit  the  participation  of  ECNs.  retail 
investors,  and  small  broker-dealers  in 
the  pre-opening  market."*  The 
Commission  believes  that  the 
amendments  to  NASD  Rule  4613(e). 
which  would  permit  agency  orders  for 
quotes  of  less  than  5,000  shares  to  be 
appended  to  a  Trade-or-Move  Message, 
should  help  allay  the  concerns  of  ECNs 
with  regard  to  the  application  of  NASD 
Rule  4613(e). 

Finally,  as  the  Commission  noted  in 
approving  NASD-99-23,'«  under  this 
proposal  ECNs  can  still  handle  orders 
that  lock  or  cross  markets  in  the  pre- 
opening  in  alternative  ways.  Specificaly. 
an  ECN  could  (1)  reject  a  locking  or 
crossing  order,  just  as  ECNs  reject 
locking  or  crossing  orders  during 
normal  trading  hours;  or  (2)  trade  with 
the  incoming  Trade-or-Move  Message 
up  to  the  size  of  its  subscriber's  order 
and  decline  the  remainder  of  the  Trade- 
or-Move  Message. 

rv.  Conclusion 

For  the  reasons  discussed  above,  the 
Commission  finds  that  the  proposal  is 
consistent  with  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
a  national  securities  association. 

It  is  Therefore  Ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.20  that  the 


"  Sff  Securities  Exc  han^p  .\i\  Release  No  4045.5 
(.Seph..nib«!r  2J,  1948),  63  FK  51978  (.September  29. 
1998)  (order  approving  Kile  No    SK■N.^SIV98-01 1 

''•15  ISC  78.^-J(bl(lI| 

'"15  rSC  78o-3(b|(f,) 


''As  noted  above,  the  Commission  received  one 
comment  letter  regarding  the  proposal  The 
commenter  argued  that  market  participants 
receiving  Trade-or-Move  Messages  would  be  able  to 
monitor  the  market  so  as  to  selectively  execute 
orders  only  when  market  conditions  are  favorable 
The  commenter  also  noted  that  is  not 
terhnologically  equipped,  at  present,  to  implement 
the  proposal  The  commenter  recommended  that 
Nasdaq  address  the  problem  of  pre-opening  locked 
and  crossed  markets  by  requinng  market 
participants  to  open  firm,  pre-opening  quotations 
Sfe  note  4.  above 

In  response  to  similar  comments  on  NASD-9&- 
23.  the  NASD  slated  that  an  ECN  with  an  order  of 
less  than  5.000  shares  that  would  lock  or  cross  the 
market  could  (1)  attempt  to  match  the  order 
internally  with  the  order  of  another  subscriber:  (2) 
attempt  to  fill  the  order  by  sending  a  Select  Net 
message  to  the  market  participant(s)  it  would  lock 
or  cross;  or  (3)  wait  to  accumulate  the  5.000  shares 
and  then  .send  a  Trade-or-Move  Message   in 
addition,  an  ECN  whose  subscriber  entered  a 
locking  or  crossing  quotation  between  920  am  and 
9  29:59  a.m.  could  require  its  subscriber  to  comply 
with  the  Trade-or-Move  Message  requirement 
Nasdaq  also  noted  that  an  ECN  with  a  pre-opening 
order  that  locked  or  crossed  the  market  could  wait 
until  the  opening  of  the  market  before  sending  a 
.SelectNet  message  to  the  market  participants  it 
would  lock  or  cross.  .S«"  note  5.  above. 

"See  note  4.  above 

"Id. 

'"15  U.SC  78s(b)(2). 
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proposed  rule  change  (SR-NASD-00- 
18)  be  and  hereby  is  approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'" 

Margaret  H.  McFarland. 
Deputy  Secretan,'. 
IFR  Doc.  00-14596  Filed  6-8-00;  8:45  am] 
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lune  2.  2000. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
April  5,  2000,  National  Securities 
Clearing  Corporation  ("NSCC")  filed 
with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I  and  II  below,  which  items  have 
been  prepared  primarily  by  NSCC.  The 
Commission  is  publishing  this  notice 
and  order  to  solicit  comments  from 
interested  parties  and  to  grant 
accelerated  approval  of  the  proposed 
rule  change. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  will  allow 
NSCC  to  receive  government  securities 
trade  data  from  the  American  Stock 
Exchange  ("AMEX"),  process  the  trade 
data,  and  transmit  the  trade  data  to  the 
Government  Securities  Clearing 
Corporation  ("GSCC"). 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission. 
NSCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  NSCC  has  prepared 
summaries,  set  forth  in  sections  (A),  (B) 


and  (C)  below,  of  the  most  significant 
aspects  of  these  statements. ^ 

(A)  Self-Regulatory  Organization  s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  rule  change  is  to 
amend  NSCC's  rules  and  procedurres  to 
permit  NSCC  to:  (1)  Receive  trade  data 
concerning  members'  government 
security  transactions  conducted  on  the 
AMEX;  (2)  record  trade  information 
about  those  transactions  on  NSCC 
members'  contract  lists;  and  (3)  transmit 
at  the  request  of  members  the  trade 
information  to  GSCC  for  processing. 

Specifically,  the  rule  change  amends 
NSCC's  rules  and  procedures  as  follows: 

•  The  AMEX  may  submit  locked-in 
trade  data  for  transactions  in  "eligible 
government  securities"  included  in  the 
AMEX  Order  File  ("AOF")  System  to 
NSCC.  NSCC  will  maintain  a  list  of 
"eligible  government  securities"  which 
must  be  unmatured,  marketable  debt 
securities  in  book-entry  form  that  are 
direct  obligations  of  the  United  States 
Government:  securities  issued  or 
guaranteed  by  the  United  States,  a  U.S. 
government  agency  or  instrumentality, 
or  a  U.S.  government-sponsored 
corporation;  or  such  other  security  as 
determined  by  NSCC  from  time  to  time.  * 

•  The  AMEX  may  submit  its  trade 
data  throughout  trade  date  ("T")  until  a 
time  specified  by  NSCC.  The  trade  data 
must  include  quantity,  security 
identification,  identification  of  the 
marketplace  of  execution,  contra -broker, 
trade  value,  and  other  identifying 
details  that  NSCC  may  require  or 
permit." 

•  NSCC  will  report  back  to  members 
their  AOF  trade  data  items,  including 
final  contract  amount  as  calculated  by 
NSCC,  on  the  morning  of  T+1  in  a 
separate  section  of  NSCC's  regular  way 
T-t-1  contract  list.^ 

•  Unless  otherwise  processed  through 
GSCC,  as  described  below,  the 
settlement  of  AFO  trade  data  items  will 
be  the  responsibility  of  parties  to  the 
trade.  Such  items  will  not  be  settled 
through  the  facilities  of  NSCC.*^' 

The  rule  change  permits  NSCC  to 
transmit,  at  the  request  of  members, 
AOF  trade  data  items  to  GSCC  for 
processing  as  follows ": 

•  Each  member  that  would  like  to 
settle  its  AFO  trades  through  GSCC 


-'  17CKK200..1t>-3(a|(12|. 
M5  1I.S.C.  78s(b|11) 


-  The  Commission  has  modified  the  text  of  the 
summaries  prepred  b\  NSCC. 
'    'NSCC  Rule:!.. Section  10 

*NSCC  Procedure  n.D4tajtii). 

'W.  at(iiil. 

'•/d.  at  (iv). 

■  N.SCC  Procedure  1 1  .D.4(b). 


must  complete  and  deliver  to  NSCC  an 
authorization  agreement.** 

•  NSCC  will  submit  AOF  trade  data 
items  to  GSCC  within  the  timeframes 
established  by  NSCC^ 

NSCC  believes  that  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  the  Act,"'  and  the  rules 
and  regulations  thereunder.  In 
particular,  the  proposed  rule  change  is 
consistent  with  section  17A(b)(3)(F)  of 
the  Act,  which  requires  that  the  rules  of 
a  clearing  agency  be  designed  to 
promote  the  prompt  and  accurate 
clearance  and  settlement  of  securities 
transactions  and,  in  general,  to  protect 
investors  and  the  public  interest. 

(B)  Self-Regulator}'  Organization's 
Statement  on  Burden  on  Competition 

NSCC  does  not  believe  that  the 
proposed  rule  change  will  impact  or 
impose  a  burden  on  competition. 

(Cj  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

No  written  comments  have  been 
solicited  or  received.  NSCC  will  notify 
the  Commission  of  any  written 
comments  received  by  NSCC. 

Ill,  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Section  17A(b)(3)(F) '  ■  of  the  Act 
requires  that  the  rules  of  a  clearing 
agencv  be  designed  to  promote  the 
prompt  and  accurate  clearance  and 
settlement  of  securities  transactions.  For 
the  reasons  set  forth  below,  the 
Commission  believes  that  NSCC"s  rule 
change  is  consistent  with  this 
obligation. 

The  rule  change  permits  NSCC  to 
build  upon  its  existing  facilities  to 
receive  and  process  trade  data 
concerning  government  securities 
traded  through  the  AMEXs  AOF  System 
by  NSCC  members.  After  processing  this 
information.  NSCC  will  report  back  to 
members  trade  information  relating  to 
their  AOF  trades.  At  the  request  of 
members  who  wish  to  settle  these  trades 
through  GSCC,  NSCC  will  then  transmit 
trade  data  to  GSCC  for  processing.  By 
providing  this  ser\-ice,  NSCC  will  be 
facilitating  the  prompt  and  accurate 
clearance  and  settlement  of  Amex- 
traded  government  securities.  Therefore, 
the  Commission  finds  that  the  proposed 
rule  change  is  consistent  with  NSCCs 
obligations  to  promote  the  prompt  and 


»W.  al4(b)(i). 

"W  al4(bl(iil 
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accurate  clearance  and  settlement  of 
securities  transactions. 

NSCC  has  requested  that  the 
Commission  find  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after 
publication  of  the  notice  of  filing.  The 
Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after 
publication  of  the  notice  because 
accelerated  approval  will  enable  NSCC 
to  coordinate  with  GSCC  and  the  AMEX 
in  order  to  begin  providing  these 
clearance  and  settlement  services  on  the 
target  start  date  of  June  2.  2000. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  malting  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  h)  the 
proposed  rule  change  between  the 
fiommission  and  any  person,  other  than 
tho.se  that  may  be  withheld  from  thi? 
public  in  accordance  with  the 
provisions  of  5  L'.S.C.  552.  will  bo 
available  for  inspection  and  copying  in 
the  Clommissujn's  Public  Reference 
Section.  450  Fifth  Street.  NW.. 
Washington,  DC  20549.  Copies  of  such 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  N.SC'C.  ,M1  submissions  should 
refer  to  File  No.  SR-N.SCC-OO-o:!  and 
should  be  submitted  bv  June  :U),  2000. 

//  Is  Therffnrf  Orden'd,  pursuant  to 
.section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  (File  No.  SR- 
NSCC-00-03)  be  anil  hereby  is 
approved. 

Fur  (lit!  (.'onimjssion  by  the  Div  isiun  nf 
Market  Kfguldtiuii.  pursuant  Id  (ifltjg.itcd 
.mthority.'- 

Margaret  H.  McFarland, 
l>r[iiit\  .S'f'iT('fi;n 
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luHH  5,  2000, 

On  September  24,  1999,  The  Options 
Clearing  Corporation  ("OCC")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  a 
proposed  rule  change  (File  No.  SR- 
OCC-99-9)  pursuant  to  Section  19(b)(1) 
of  the  Securities  Exchange  Act  of  1934 
("Act"). '  Notice  of  the  proposal  was 
published  in  the  Federal  Register  on 
December  8,  1999.  ■=  No  comment  letters 
were  received.  For  the  reasons 
discussed  below,  the  Commission  is 
approving  the  proposed  rule  change. 

I.  Description 

Under  the  rule  change,  OCC  will 
merge  the  equity  and  non-equity 
elements  of  its  clearing  fund  into 
combined  clearing  fund.  A  member's 
contribution  to  the  combined  clearing 
fund  will  be  based  on  the  member's 
total  margin  requirements,  with  a 
minimum  contribution  of  $150,000. ' 

In  1982,  when  OCC  first  began 
clearing  non-equity  products,  including 
treasury,  currency,  and  stock  index 
options,  OCC  instituted  a  .separate  non- 
equity element  to  the  clearing  fund  to 
limit  the  impact  of  a  member  default  in 
(me  product  base  (j  e  ,  either  equity  or 
non-fjquity)  on  members  trading  only 
th(!  other  product  base.  The  element  of 
the  clearing  fund  applicable  to  the 
product(s)  involved  in  the  default 
would  be  utilized  first:  only  after  that 
element  was  exhausted  would  the  other 
element  be  used.  Beginning  in  1986, 
with  the  introduction  of  the  Theoretical 


;M!i 


17  (IK  .'(Ml  l()-J(a)(12). 


'  15  I   ..S,(..  TMslblll) 

'  SBtiintips  Exchange  Ai  t  RHlease  N  i  42 
1 1  )tTi>mbpr  1.  19M9).  K4  VR  M7]2 

'  .Ai  i.DniinR  to  CK'.C;,  .iliiinsl  all  ,  l'-,irni«  inrrnhiTs 
.ilri'.iiiv  I  niilnhuli'  In  lidih  th>-  i'i]iiilv  hiuI  iinn- 
•  ■iliiif\  •■li'in.'iils  (,l  111,'  ,  UMniin  fimd  ,111(1  Ihu'.  ,iri' 
sutifi  '  t'l  Ihi"  Sr'i.UOtJ  rniiumiiMi  i  ntiiritmtiuii  fur 
•■rt(  h  H|fiiu-til    Fur  thuM'  iiii'itibtTs.  H  nuTKHf  of  Ihf 
two  pIciii'Mit-.  mill  nil,- 1  niiitiini'il  Lli'iirum  fund  will 
I  lausH  III!  .i>;j{''''«'i'''  '  ti.iiini-  111  the  •>!/.'  I  if  Ih.'ir 
(  l<',irinK  furiil  i  (inlriliiitinn   Kivf  rlciiriiiu  iii>'riitiiTs 
I  li'.ir  I'llh^r  nnlv  fqiulv  or  milv  non-"i|iiit\  (irodui  ts 
.mil  lliiTPforc  I  oiilnhiiti'  to  only  otic  flciiu'iii  o(  ihi' 
I  liMriii>{  lunii   Thrc*'  nt  ttifsi'  fiv>>  iiU'iiili'Ts. 
tiowi'viT.  will  Mot  tlHM'  th.'ir  1  ontnlnitioiis  .)lf»>(  tril    - 
liv  thf  propos.'il  SfilMMHl  iTiininiiuii  Thus  the 
MH'ryfr  of  tfic  two  •■li'incnts  intn  mi''  (  liMrinn  fiiml 
will  not  iimti'riitllv  i  lirtii^jt-  Ihi'  ovcrdll  mzi-  of  ihr 
(N'iiriiiK  fiiml  and  will  not  have  a  minor  ini|Mi  t  mi 
a  small  iiiiinlirr  of  iiu'nibi'rs 


Intermarket  Margin  System  ("TIMS")  for 
non-equity  products,  some  margin 
offsets  were  allowed  between  equity  and 
non-equity  products.  Such  offsets 
further  expanded  following  the 
implementation  of  TIMS  for  equity 
products  in  1991.  The  blurring  of  the 
distinction  between  equity  and  non- 
equity margin  requirements  and  the 
integration  of  OCC's  equity  and  non- 
equity systems  in  general  has  reached  a 
level  such  that  clearing  members  only 
receive  a  single  margin  requirement 
each  day.  OCC  computes  distinct  equity 
and  non-equity  margin  requirements 
only  on  a  monthly  basis  for  the  purpose 
of  determining  the  size  of  each  element 
of  the  clearing  fund. 

Consistent  with  Article  VIII,  Section  2 
of  OCC's  Bylaws,  OCC  will  issue  a 
memorandum  to  its  clearing  members  at 
least  five  business  days  prior  to  the 
effective  date  of  the  rule  change 
advising  them  of  the  change  in  the 
minimum  contribution  and  advising 
them  of  their  ability  to  withdraw  from 
membership  should  they  choose  not  to 
make  the  required  clearing  fund 
contribution. 

II.  Discussion 

Section  17A(b)(3)(F)-'  of  the  Act 
requires  that  the  rules  of  a  clearing 
agency  be  designed  to  assure  the 
safeguarding  of  securities  and  funds 
which  are  in  the  custody  or  control  of 
the  clearing  agency  or  for  which  it  is 
responsible.  The  Commission  finds  that 
combing  the  two  clearing  funds  will 
have  no  effect  on  OCC's  margining  and 
risk  management  procedures  that 
protect  OCC  against  a  member  default. 
As  a  result,  OCC  will  maintain  its 
current  level  of  protection  while 
enhancing  the  efficiency  of  its 
operations.  Accordingly,  the  rule  change 
is  consistent  with  OCC's  obligation  to 
safeguard  securities  and  funds  which 
are  in  OCC's  custody  or  control. 

III.  Conclusion 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposal  is 
consistent  with  the  requirements  of  the 
Act  and  in  particular  with  the 
requirements  of  Section  17A  of  the  Act 
and  the  rules  and  regulations 
thereunder. 

It  is  thereforff  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.  that  the 
proposed  rule  change  (File  No.  SR- 
OCC-99-9)  be.  and  hereby  is,  approved. 


1  ->  I  s  ( ; 


-H.l-l(t.|(,i|l(  ) 
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For  the  Commis.sion  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  ^ 

Margaret  H.  McFarland 
Deputy  Sfrretan 
|FR  Doc.  00-1459,5  Filed  6-8-00;  8:45  ami 

BILUNG  CODE  801 0-01 -M 


SMALL  BUSINESS  ADMINISTRATION 
[Declaration  of  Disaster  #3257] 

Commonwealth  of  Massachusetts  and 
a  Contiguous  County  in  the  State  of 
New  Hampshire 

Middlesex  County  and  the  contiguous 
Counties  of  Essex,  Norfolk,  Suffolk,  and 
Worcester  in  Massachusetts,  and 
Hillsborough  County,  New  Hampshire 
constitute  a  disaster  area  as  a  result  of 
damages  caused  by  a  fire  that  occurred 
on  May  4,  2000  in  the  Town  of  Concord. 
Applications  for  loans  for  physical 
damage  as  a  result  of  this  disaster  may 
be  filed  until  the  close  of  business  on 
July  31,  2000,  and  for  economic  injury 
until  the  close  of  business  on  March  2, 
2001  at  the  address  listed  below  or  other 
locally  announced  locations:  U.S.  Small 
Business  Administration,  Disaster  Area 
1  Office,  360  Rainbow  Boulevard  South. 
3rd  Floor,  Niagara  Falls,  NY  14303. 

The  interest  rates  are: 

'   Percent 


For  Ptiysical  Damage: 

Homeowners  With  Credit  Avail- 
able Elsewhere  

Homeowners  Without  Credit 
Available  Elsewhere  

Businesses  With  Credit  Available 
Elsewhere  

Businesses  and  Non-Profit  Orga- 
nizations Without  Credit  Avail- 
able Elsewhere  

Others  (Including  Non-Profit  Or- 
ganizations) With  Credit  Avail- 
able Elsewhere 

For  Economic  Injury; 

Businesses  and  Small  Agricul- 
tural Cooperatives  Without 
Credit  Available  Elsewhere  


7.375 
3.687 
8.000 

4.000 

6.750 

4.000 


The  numbers  assigned  for  physical 
damages  are  325705  for  Massachusetts 
and  325805  for  New  Hampshire.  For 
economic  injury  the  numbers  are 
9H4400  for  Massachusetts  and  9H4500 
for  New  Hampshire. 

(Catalog  of  Federal  Domestic  Assistanc:e 
Program  Nos.  59002  and  59008] 

Dated:  May  30.  2000. 
Kris  Swedin, 
Acting  Administrator. 

|FR  Doc .  00-14549  Filed  e.-8-OO;  8:45  am] 
BILUNG  CODE  8025-01 -U 


17(..F.R,  200  .t()-:i(a)(12). 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  #3259] 

State  of  Texas 

Liberty  County  and  the  contiguous 
counties  of  Chambers,  Hardin,  Harris. 
Jefferson,  Montgomery,  Polk,  and  San 
Jacinto  in  the  State  of  Texas  constitute 
a  disaster  area  as  a  result  of  damages 
caused  by  severe  thunderstorms, 
flooding,  and  a  tornado  that  occurred  on 
May  19-20,  2000.  Applications  for  loans 
for  physical  damage  as  a  result  of  this 
disaster  may  be  filed  until  the  close  of 
business  on  July  31,  2000,  and  for 
economic  injury  until  the  close  of 
business  on  March  2,  2001  at  the 
address  listed  below  or  other  locally 
announced  locations:  U.S.  Small 
Business  Administration,  Disaster  Area 
3  Office,  4400  Amon  Carter  Blvd..  Suite 
102,Ft.  Worth,  TX  76155. 

The  interest  rates  are: 

Percent 

For  Physical  Damage: 

Homeowners  With  Credit  Avail- 
able Elsewhere 7.375 

Homeowners  Without  Credit 
Available  Elsewhere  3.687 

Businesses  With  Credit  Available 
Elsewhere  8  000 

Businesses  and  Non-Profit  Orga- 
nizations Without  Credit  Avail- 
able Elsewhere  ,       4.000 

Others  (Including  Non-Profit  Or- 
ganizations) With  Credit  Avail- 
able Elsewhere 6.750 

For  Economic  Injury: 

Businesses  and  Small  Agricul- 
tural Cooperatives  Without 
Credit  Available  Elsewhere  4  000 

The  numbers  assigned  to  this  disaster 
are  325906  for  physical  damage  and 
9H4600  for  economic  injury. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  May  30,  2000. 
Kris  Swedin, 
Acting  Administrator. 

|FR  Doc.  00-14550  Filed  6-8-00;  8:45  am| 
BILUNG  CODE  8025-01 -U 


DEPARTMENT  OF  STATE 

Bureau  of  European  Affairs 
[Public  Notice  3333] 

30-Day  Notice  of  information 
Collection:  Irish  Peace  Process 
Cultural  and  Training  Program 

agency:  Department  of  State. 
SUMMARY:  The  Department  of  State  has 
submitted  the  following  information 
collection  request  to  the  Office  of 


Management  and  Budget  (OMB)  for 
approval  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995. 
Comments  should  be  submitted  ta  OMB 
within  30  days  of  the  publication  of  this 
notice. 

The  following  summarizes  the 
information  collection  proposal 
submitted  to  OMB: 

Type  of  Request:  New  Collection. 

Originating  Office:  EUR. 

Title  of  Information  Collection  Irish 
Peace  Process  Cultural  and  Training 
Program  ("IPPCTP"). 

Frequency:  1. 

Form  X umber:  N/A. 

Respondents:  Entities  wishing  to 
provide  employment. 

Estimated  Number  of  Respondents: 
4200. 

Average  Hours  Per  Response:  (a) 
Prospective  Employers:  up  to  2  hours  in 
providing  employer  background 
information  and  up  to  1  hour  in 
reporting  on  participants'  work 
experience  (for  each  participant  hired 
by  an  employer.)  (b) 

Participants:  up  to  2  hours  in 
providing  background/resume 
information,  a  photograph,  and  tracking 
information.  Where  participation 
originates  with  an  employer 
nomination,  the  increase  of  time 
required  of  an  employer  in  providing 
employee-related  information  will  be 
offset  by  a  corresponding  reduction  in 
the  time  otherwise  required  of 
employees  in  providing  the  same 
information. 

Total  Estimated  Burden:  12.400 
hours. 

Public  comments  are  being  solicited 
to  permit  the  agency  to: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessar> 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility. 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection,  including  the  validity  of  the 
methodology  and  assumptions  used. 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected. 

•  Minimize  the  reporting  burden  on 
those  who  are  to  respond,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  technology, 
FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  proposed  information 
collection  and  supporting  documents 
may  be  obtained  from  the  Officer  for 
Ireland  and  Northern  Ireland  Affairs. 
Bureau  of  European  Affairs  (EUR/UBI), 
Room  4513,  U.S.  Department  of  State. 
Washington,  DC  20520.  (202)  647-6585. 
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Public  comments  and  questi()n.s  should 
be  directed  to  the  State  Department 
Desk  Officer,  (3ffice  of  Information  and 
Regulatory  Affairs.  Office  of 
Management  and  Budget  (OMB). 
Washington.'  DC  20530.  (202)  395-5871. 

Dated:  May  ^.'>.  2()(H). 
William  Eaton, 

Exprutive  Director,  Bureau  of  European 
Affairs,  Department  of  State 

|FR  Doc.  00-14665  Filed  b-tt-00;  8:45  am] 

BILUNQ  COOe  4710-23-U 

DEPARTMENT  OF  STATE 

Office  of  Defense  Trade  Controls 
[Public  Notice  3335] 

Notifications  to  ttie  Congress  of 
Proposed  Commercial  Export  Licenses 

agency:  Department  of  State. 
ACTION:  Notice. 


SUMMARY:  Notice  is  hereby  given  that 
the  Department  of  State  has  forwarded 
the  attached  Notifications  of  Proposed 
Export  Licenses  to  the  Congress  on  the 
dates  shown  on  the  attachments 
pursuant  to  section  36(c)  and  in 
compliancf-  with  section  36(e)  of  the 
Arms  Export  Control  Act  (22  U.S.C. 
2776). 

EFFECTIVE  DATE:  As  shown  on  each  of 
the  ten  letters. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

William  J.  Lowell,  Director.  Office  of 
Defense  Trade  Controls,  Bureau  of 
Political-Military  Affairs,  Department  of 
State  (202  663-2700) 

SUPPLEMENTARY  INFORMATION:  Section 
38(e)  of  the  Arms  Export  Control  Act 
mandates  that  notifications  to  the 
Congress  pursuant  to  section  36(c)  must 
be  published  in  the  Federal  Register 
when  they  are  transmitted  to  Congress 
or  as  soon  thereafter  as  practicable. 

Dated:  lune  2.  2000 
William  |.  Lowell, 

Director,  Office  of  Defense  Trade  Controls 

Honorable  I  Dennis  Hasten.  .Speaker  of  the 

Hou.se  of  Representatives 
Mav  12.  2000 

Dear  Mr.  Speaker  Pursuant  to  sections 
36((:)  &  (d)  of  the  .\rnis  Export  Control  Art. 
I  am  transmitting  herewith  certification  of  a 
proposed  Manufacturing  License  Agreement 
with  the  Republic  of  Korea 

The  transai:tion  described  in  the  attached 
t:ertific:ation  involves  the  manufacture  of 
twenty  (20)  K-16C/D  aircraft  for  the  Republic 
of  Korea  Government. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights,  and  arms  control 
considerations. 


More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  (  ould  cause 
competitive  harm  to  the  I'nited  States  firm 
concerned. 

Sincerely. 
Barbara  Larkin, 

Assistant  Secretary,  Legislative  Affairs. 
Enclosure:  Tran.smittal  No.  DTC  001-00 

Honorable  I.  Dennis  Hastert.  Speaker  of  the 
House  of  Representatives. 
May  n.  2000 

Dear  Mr.  Speaker:  Pursuant  to  Section  36(c) 
of  the  Arms  Export  Control  .Act.  I  am 
transmitting  herewith  certification  of  a 
proposed  license  for  the  export  of  defen.se 
articles  or  defense  services  sold 
commercially  under  a  contract  in  the  amount 
,$50,000,000  or  more 

The  transaction  contained  in  the  attached 
certification  involves  the  export  of  technical 
data,  services  and  information  for  the  design 
and  development  of  Ground  Svstem  elements 
for  tra(.king.  telemetrv,  command,  control 
and  management  of  the  Astrolink 
(Commercial  Communications  Satellite 
.Svstem. 

The  United  States  (kivemrnent  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political.  militar\'. 
economic,  human  rights,  and  arms  control 
c:onsiderations 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unc:lassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applic:ant.  publication  of  which  could  cause 
competitive  hann  to  the  llnited  States  firm 
concerned 

Sincere!  v, 
Barbara  Larkin, 

Assistant  Secretary.  Legislative  Affairs. 
Enc:losure:  Transmittal  No  DTC  008-00 

Honorable  1  Dennis  Hastert.  Speaker  of  the 
House  of  Representatives. 
May  12.  2000 

Dear  Mr.  Speaker  Pursuant  to  Section  36(d) 
of  the  Arms  Export  (Control  Act.  1  am 
transmitting  herewith  certification  of  a 
proposed  license  for  the  export  of  defense 
arfic:les  or  defense  services  sold 
commerciallv  under  a  contrac:t  in  the  amount 
$50,000,000  or  more 

The  transaction  described  in  the  attached 
certification  involves  the  transfer  of 
defensive  services  to  the  United  Kingdom  for 
the  design,  development,  manufacture, 
assembly  and  delivery  of  Wing  Trailing  Edge 
Panels  and  Flap  Hinge  Fairings  for  the  C-17 
Globemaster  Aircraft. 

The  United  States  Government  is  prepared 
to  lie :en.se  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights,  and  arms  control 
considerations 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unc  lassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applic  ant.  publication  of  which  could  cause 


competitive  harm  to  the  United  States  firm 
concerned, 

Sincerelv, 
Barbara  Larkin. 
Assistant  Secn^tary,  Legislative  Affairs 

Enclosure:  Transmittal  No,  DTC  015-O0 
Honorable  J.  Dennis  Hastert.  Speaker  of  the 
House  of  Representatives. 
May  12.  2000. 

Dear  Mr.  Speaker:  Pursuant  to  Section  36(d) 
of  the  Arms  Export  Control  Act.  I  am 
transmitting  herewith  certification  of  a 
proposed  license  for  the  export  of  defense 
articles  or  defense  services  sold 
commercially  under  a  contract  in  the  amount 
$50,000,000  or  more. 

The  transaction  described  in  the  attached 
certification  involves  the  transfer  of  defense 
services  to  lapan  for  the  overhaul  and 
manufacture  of  SIIIS-3XT4/T4  Ejection 
Seats. 

The  United  States  Ciovemment  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights,  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
c;ompetitive  harm  to  the  United  States  firm 
concerned 

Sincerely, 
Barbara  Larkin. 
Assistant  Secretary,  Legislative  Affairs. 

Enclosure:  Transmittal  No.  DTC  017-00 
Honorable  J  Dennis  Hastert,  Speaker  of  the 
House  of  Representatives. 
May  19.  2000. 

Dear  Mr  Speaker:  Pursuant  to  Section  36(c) 
of  the  Arms  Export  Control  Act.  I  am 
transmitting  herewith  certification  of  a 
proposed  license  for  the  export  of  defense 
articles  or  defense  services  sold 
commercially  under  a  contract  in  the  amount 
$50,000,000  or  more. 

The  transaction  contained  in  the  attached 
certification  concerns  the  Sea  Launch  joint 
venture,  in  which  Norway,  Ukraine.  Russia 
and  United  Kingdom  will  also  participate,  to 
provide  commercial  space  launch  services  for 
communications  satellites  from  a  modified 
oil  platform  in  the  Pacific  Ocean. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights,  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 

Sincerely. 

Barbara  Larkin. 

Assistant  Secretary,  Legislative  Affairs. 

Enclosure:  Transmittal  No.  DTC  026-00 
Honorable  I.  Dennis  Hastert.  Speaker  of  the 
House  of  Representatives, 
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May  12,  2000. 

Dear  Mr.  Speaker:  Pursuant  to  Section  36(c) 
and  (d)  of  the  Arms  Export  Control  Act.  I  am 
transmitting  herewith  certification  of  a 
proposed  license  for  the  export  of  defense 
articles  or  defense  services  sold 
commercially  under  a  contract  in  the  amount 
$50,000,000  or  more. 

The  transaction  contained  in  the  attached 
certification  involves  the  manufacture  65 
Armored  Combat  Vehicles  in  Turkey  for 
Malaysia. 

The  United  States  (Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights,  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 

Sincerely. 
Barbara  Larkin, 
Assistant  Secretary,  Legislative  Affairs. 

Enclosure:  Transmittal  No.  DTC  27-00 
Honorable  ).  Dennis  Hastert.  Speaker  of  the 
House  of  Representatives. 
May  17,  2000. 

Dear  Mr.  Speaker:  Pursuant  to  Section  36(d) 
of  the  .Arms  Export  Control  Act,  I  am 
transmitting  herewith  certification  of  a 
proposed  license  for  the  export  of  defense 
articles  or  defense  services  sold 
c;ommert:ially  under  a  contract  in  the  amount 
$50,000,000  or  more. 

The  transaction  described  in  the  attached 
certification  involves  the  transfer  of  defense 
services  to  establish  in-country  warehousing 
of  spare  parts,  overhaul  and  depot-level 
repair  of  F1OO-PVV-220/220E  and  FlOO-PW- 
229  engines  in  Saudi  Arabia. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military. 
ec:onomic.  human  rights,  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 

Sincerely. 
Barbara  Larkin, 
Assistant  Secretary,  Legislative  Affairs, 

Enclosure:  Transmittal  No.  DTC  32-00 
Honorable  ).  Dennis  Hastert.  Speaker  of  the 
House  of  Representatives, 

May  17,  2000. 

Dear  Mr.  Speaker:  Pursuant  to  Section  36(c) 
of  the  Arms  Export  Control  Act,  I  am 
transmitting  herewith  certification  of  a 
proposed  license  for  the  export  of  defense 
articles  or  defense  services  sold 
commercially  under  a  contract  in  the  amount 
$50,000,000  or  more. 

The  transaction  contained  in  the  attached 
c:ertification  involves  an  extension  in  the 
duration  of  DTC  99-99,  related  to  the  export 


of  technical  data,  hardware  and  assistance  to 
support  the  acquisition,  maintenance  and 
operation  of  twenty-four  (24)  T-6,^-l  aircraft 
for  end-use  in  Canada  for  the  NATO  Flying 
Training  in  Canada  (NFTC)  Program. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 

Sincerely, 
Barbara  Larkin, 
Assistant  Secretary,  Legislative  Affairs. 

Enclosure:  Transmittal  No,  DTC  037-00 
The  Honorable  ).  Dennis  Hastert.  Speaker  of 

the  House  of  Representatives, 
May  25,  2000. 

Dear  Mr.  Speaker:  Pursuant  to  Section  36(c) 
of  the  Arms  Export  Control  Act,  I  am 
transmitting  herewith  certification  of  a 
proposed  license  for  the  export  of  defense 
articles  or  defense  services  sold 
commercially  under  a  contract  in  the  amount 
$50,000,000  or  more. 

The  transaction  contained  in  the  attached 
certification  involves  the  export  of  747  High 
Mobility  Multi-Purpose  Wheeled 
Vehicles(HMMWV)  to  the  Government  of 
Israel  for  use  by  the  Israeli  Defense  Forces. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights,  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 

Sincerely. 

Barbara  Larkin. 

Assistant  Secretary.  Legislative  Affairs. 

Enclosure;  Transmittal  No.  DTC  048-00 

The  Honorable  J.  Dennis  Hastert,  Speaker  of 
the  House  of  Representatives. 
May  12.  2000. 

Dear  Mr.  Speaker:  Pursuant  to  Section  36(c) 
and  (d)  of  the  Arms  Export  Control  Act.  I  am 
transmitting  herewith  certification  of  a 
proposed  license  for  the  export  of  defense 
articles  or  defense  services  sold 
commercially  under  a  contract  in  the  amount 
$50,000,000  or  more. 

The  transaction  contained  in  the  attached 
certification  involves  the  export  of  technical 
assistance  for  the  manufacture  of  F-15 
Structural  Components  in  Israel  for  return  to 
the  United  States, 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights,  and  arms  control 
considerations. 


More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 

Sincerely, 
Barbara  Larkin. 

Assistant  Secretan:  Legislative  Affairs. 
Enclosure:  Transmittal  No.  DTC  58-99 
[FR  Doc.  00-14667  Filed  6-8-00;  8:45  am] 
BILUNG  CODE  4710-25-U 


DEPARTMENT  OF  STATE 

[Public  Notice  Number  3326] 

Notice  of  Meetings;  international 
Telecommunication  Advisory 
Committee  (IT AC),  Telecommunication 
Development  Sector  (ITAC-D), 
Telecommunication  Standardization 
Sector  (ITAC-T),  National  Committee  & 
U.S.  Study  Group  A 

The  Department  of  State  announces 
meetings  of  the  U.S.  International 
Telecommunication  Advisor\- 
Committee  (ITAC) — Telecommunication 
Standardization  (ITAC-T)  National 
Committee  and  US  Study  Group  A.  and 
ITAC — Telecommunication 
Development  (ITAC-D).  The  purpose  of 
the  Committees  is  to  advise  the 
Department  on  policy  and  technical 
issues  with  respect  to  the  International 
Telecommunication  Union  and 
international  telecommunication 
standardization  and  development. 
Except  where  noted,  meetings  will  be 
held  at  the  Department  of  State.  2201 
■•C"  Street.  NW.  Washington.  DC. 

The  ITAC-D  will  meet  in  Room  5951 
at  the  Department  of  State  from  10  to  12 
noon  on  June  21,  2000.  to  prepare 
positions  for  the  September  meetings  of 
the  ITU  D  Study  Groups  1  &  2. 

The  ITAC-T  'National  Committee  will 
meet  from  9:00  to  3:30  on  June  22.  2000. 
at  the  Telecommunications  Industry- 
Association,  Wilson  Boulevard. 
Arlington,  VA  to  review  the  results  of 
the  ITU  Telecommunication  Sector 
Advisory'  Group  (TSAG).  and  make 
preparations  for  the  ITU  Council 
meeting  in  July  2000  and  the  World 
Telecommunication  Sector  Assembly  in 
September  2000. 

The  ITAC-T  U.S.  Study  Group  A  will 
meet  from  2:00  to  4:00  oii  June  21,  2000, 
at  the  Federal  Communications 
Commission  to  prepare  positions 
regarding  "international  internet 
connection"  and  other  matters  for  the 
September  2000  WTSA. 

Members  of  the  general  public  may 
attend  these  meetings.  Directions  to 
meeting  locations  and  actual  room 
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d.s.signments  mav  be  (Ifti-rmiiitMi  hv 
calling  the  Secretdriat  at  liO^  H47-096.5/ 
2592   Entrance  \o  the  Dopartrnent  of 
State  is  rontrolled;  people  inf(!nding  to 
attend  any  of  the  ITA(^  meeting.s  should 
send  a  fa.x  to  (202)  H4 7-7407  not  later 
than  24  hours  before  the  meeting.  This 
fax  should  display  the  name  of  the 
meeting  (ITA(;  T,  I'S  Study  CIroup  A.  or 
ITAd-D)  and  dati?  of  meeting,  your 
name,  social  security  number,  date  of 
birth,  and  organizational  affiliation.  One 
of  the  following  valid  photo 
identifications  will  be  required  for 
admission:  VS.  drivers  license, 
passport,  US  (loveniment  identification 
card  Enter  from  the  (;  Street  Lobby:  in 
view  of  escorting  requirements,  non- 
Covernment  attendees  should  plan  to 
arrive  not  loss  than  15  minutes  before 
the  meeting  begins. 

.Attendees  may  join  in  the 
discussions,  subject  to  the  instructions 
of  the  Chair.  Admission  of  members  will 
be  limited  to  seating  available. 

Drtted   luriH  5.  2000 
Marian  Gordon, 

l)irf<  tor.  It'lri oiunumii  lUion  1^  Inlormntitin 
Stdtuliinii/titmn.  Drpunnwnt  nf  Stati- 
IKK  !)(.(    (Ht    14W>4  Kiled  6-8-00;  8:45  ami 
BILUNO  COOe  4710-4S-U 


TENNESSEE  VALLEY  AUTHORITY 

Meeting  of  the  Regional  Resource 
Stewardship  Council 

AGENCY:  Tennessee  Valley  Authority 

(TV  A). 

ACTION:  Notice  of  meeting. 


SUMMARY:  The  Regional  Resource 
Stewardship  Council  (Regional  Council) 
will  hold  a  meeting  to  c:onsider  various 
matters.  Notice  of  this  meeting  is  given 
under  the  Federal  Advisory  (iommitt.H- 
Act,  5  U.S.C.  App.  2.  (FACA). 

The  meeting  agenda  includes  the 
following: 

1.  I^ke  Improvement  Plan  of  1990 
and  reservoir  operating  schedules 

2.  Subcommittee  and  working  group 
reports 

3.  Public  c:omments 

The  meeting  is  open  to  the  public 
Members  of  the  public  who  wish  to 
make  oral  public  comments  mav  do  so 
during  the  Public  comments  portion  of 
the  agenda.  Up  to  one  hour  will  be 
allotted  for  the  Public  comments  with 
participation  available  on  a  first-come, 
first-served  basis.  Speakers  addressing 
the  Council  are  requested  to  limit  their 
remarks  to  no  more  than  5  minutes 
Persons  wishing  to  speak  register  at  the 
door  and  are  then  called  on  by  the 
Council  (;hair  during  the  public 
comment  period.  Hand  out  materials 


should  be  limited  to  one  printed  page. 
Written  comments  are  also  invited  and 
may  be  mailed  to  the  Regional  Resource 
.Stewardship  Council.  Tennessee  Valley 
Authority.  400  West  Summit  Hill  Drive, 
WT  11  A.  Kno.xville,  Tennessee  37902- 
1499, or  faxed  to (865) 632-3146. 
DATES:  The  meeting  will  be  held  on  June 
22.  2000.  from  8  a.m.  to  4  p.m.  CDT. 
AOOftESSES:  The  meeting  will  be  held  in 
Memphis,  Tennessee,  in  the  Embassy 
Hall  at  the  Embassy  Suites  Hotel.  1022 
South  Shady  Grove  Road,  Memphis. 
Tennessee  38120,  and  will  be  open  to 
the  public.  Anyone  needing  special 
access  or  accommodations  should  let 
the  contact  below  know  at  least  a  week 
in  advance. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  L  Hill,  400  West  Summit  Hill 
Drive.  WT  1  lA,  Knoxville,  Tennessee 
37902-1499.  (865)  632-2333. 

Drttf.l    lune  2.  20(H) 
Kathryn  ].  lackson. 
Executive  Vice  President.  River  System 
OfH'mliiins  fi-  Environment.  Tennessee  Valley 
.■\iithnnt\ 

'VH  [).)(    00-  I4»kS0  Filed  6-8-O0;  8:45  amj 
aiLUNO  COM  aiio-oa-p 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmental  Impact  Statement  for 
the  Proposed  Kelly  Parkway;  Bexar 
County,  TX 

AGENCY:  Federal  Highway 
Administration  (FHWA).  DOT. 
ACTION:  Notice  of  intent. 


SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  will  be 
prepared  for  the  proposed  Kelly 
Parkway  highway  project  in  Bexar 
(bounty,  Texas. 

FOR  FURTHER  INFORMATION  CONTACT: 
Walter  Waidelich,  Federal  Highway 
.Administration.  300  East  8th  Street, 
Room  826,  Austin.  Texas  78701,  (512) 
916-5988;  )ohn  Kelly,  District  Engineer, 
San  Antonio  District,  Texas  Department 
of  Transportation.  P  O.  Box  29928,  San 
Antonio.  Texas  78284,  (210)  615-1110. 
SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the  Texas 
Department  of  Transportation,  will 
prepare  an  environmental  impact 
statement  (ElS)  on  a  proposed  highway 
project  in  Bexar  C^ounty.  Texas.  The 
proposed  action  is  to  construct  the 

Kelly  Parkway"  in  and  near  southwest 
San  Antonio,  Texas.  The  purpose  of  and 
need  for  the  proposed  facility  is  to 
accommodate  access  and  mobility  needs 


related  to  traffic  growth  in  the 
southwest  San  Antonio  area  and  the 
redevelopment  of  the  former  Kelly  Air 
Force  Base  (currently  Kelly  USA)  and 
nearby  areas.  The  proposed  project  will 
either  be  reconstructing  an  existing 
facility  or  building  a  new-location 
facility  designed  to  be  a  direct  link  from 
Kelly  USA  and  the  Union  Pacific  South 
San  Antonio  Intermodal  Rail  Terminal 
to  IH  35,  IH  410.  US  90  and  State 
Highway  16. 

The  proposed  Kelly  Parkway  termini 
are  at  US  90,  between  General  Hudnell 
Drive  on  the  west  and  the  Union  Pacific 
Railroad  on  the  east,  and  SH  16,  south 
of  the  San  Antonio  City  limits.  The 
length  of  the  proposed  project  is 
approximately  8.8  miles.  These 
boundaries  form  the  northern  and 
southern  limits  of  the  corridor  for  the 
EIS  and  are  termed  the  "Kelly  Parkway 
Corridor  Study  Area."  The  proposed 
Kelly  Parkway  Corridor  Study  Area 
limits  begin  along  US  90  between  the 
General  McMullen  drive  interchange 
and  Loop  353  (Nogalitos  Street),  and 
extends  southeasterly  to  SH  16  south  of 
the  San  Antonio  city  limits. 

A  full  range  of  modal  alternatives 
were  examined  for  the  proposed  Kelly 
Parkway  during  the  development  of 
Mobility  2025,  the  San  Antonio 
Metropolitan  Transportation  Plan 
(MTP).  The  proposed  Kelly  Parkway  is 
included  in  this  region's  long  range  plan 
(MTP)  as  a  highway  facility  in 
combination  with  transit 
accommodations  to  serve  Kelly  USA.  As 
such,  the  range  of  alternatives  for  the 
proposed  facility  within  the  limits 
described  above  include:  various 
alignments  for  a  new-location  facility, 
improvements  to  existing  facilities, 
combinations  of  existing  facility 
improvements  and  a  new-location 
facility,  and  a  no-build  option.  The 
number  of  lanes  and  roadway 
configuration  will  be  determined  as  a 
part  of  the  study. 

A  scoping  meeting  is  planned  and 
will  be  announced  at  a  later  date, 
followed  by  a  series  of  public  meetings. 
A  local  public  involvement  office  will 
be  established.  Letters  describing  the 
proposed  action  and  soliciting 
comments  will  be  sent  to  appropriate 
Federal.  State,  and  local  agencies  having 
special  interest  or  expertise,  as  well  as 
private  organizations  and  citizens  who 
have  previously  expressed  or  are  known 
to  have  interest  in  the  proposed  project. 
A  public  hearing  will  be  held.  The  draft 
EIS  will  be  available  for  public  and 
agency  review  and  comment  prior  to  the 
public  hearing.  Public  notice  will  be 
given  of  the  time  and  place  for  the 
meetings  and  hearing. 
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To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  the  FHWA  at  the  address 
provided  above. 

(Catalog  of  Federal  Domestic  Assistance 

Program  Number  20.205,  Highway  Planning 

and  Construction.  The  regulations 

implementing  Executive  Order  12372 

regarding  intergovernmental  consultation  on 

Federal  programs  and  activities  apply  to  this 

program) 

Brett  M.  Jackson, 

L'rhan  Programs  Engineer.  Austin.  Texas. 

|FR  Doc.  00-14651  Filed  6-8-00;  8:45  am] 

BILUNG  CODE  4910-22-M 


DEPARTMENT  OF  TRANSPORTATION 

'Federal  Highway  Administration 

Environmental  Impact  Statement  for 
the  Burlington  Northern  Santa  Fe  Rail 
Yardr  Vancouver,  WA 

AGENCY:  Federal  Highway 
Administration  (FHWA)," DOT. 
ACTION:  Notice  of  Intent. 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  (EIS) 
will  be  prepared  for  a  proposed  rail 
improvement  at  the  Burlington  Northern 
Santa  Fe  (BNSF)  rail  yard  in  Vancouver. 
Washington,  and  for  the  possible 
elimination  of  the  39th  Street  Crossing, 
which  falls  within  the  limits  of  the  yard. 
FOR  FURTHER  INFORMATION  CONTACT:  Gary 
S.  Hughes.  Federal  Highway 
Administration.  Evergreen  Plaza 
Building.  711  South  Capitol  Way.  Suite 
501,  Olvmpia.  Washington  98501, 
Telephone:  (360)  753-9025;  Mr.  James 
Slakey,  Washington  State  Department  of 
Transportation,  310  Maple  Park  East, 
Olympia,  Washington.  98504, 
Telephone:  (360)  705-7920. 
SUPPLEMENTARY  INFORMATION:  The 
FHWA  in  cooperation  with  the 
Washington  State  Department  of 
Transportation  (WSDOT)  will  prepare 
an  environmental  impact  statement 
(EIS)  on  the  Vancouver  Rail  Project,  a    • 
proposal  to  construct  a  multi-track 
bypass  of  the  existing  Burlington 
Northern  Santa  Fe  (BNSF)  yard  facility 
in  Vancouver,  Washington,  including 
the  possible  elimination  of  the  39th 
Street  at-grade  crossing  located  within 
the  limits  of  the  BNSF  yard. 

Six  preliminary  alternatives, 
including  the  no-action,  are  currently 
under  consideration.  The  five  build 


alternatives  all  include  construction  of  a 
multi-track  bypass  along  the  eastern 
edge  of  the  BNSF  yard,  but  differ  on 
what  would  be  done  to  the  39th  Street 
at-grade  crossing.  The  alternatives  for 
the  39th  Street  crossing  include  leaving 
the  crossing  as  is,  closing  the  crossing, 
closing  the  crossing  and  providing  a 
pedestrian/bicycle  overpass  of  the 
tracks,  closing  the  crossing  and  carrying 
39th  Street  over  the  tracks  on  structure, 
and  closing  the  crossing  and  improving 
other  nearby  streets. 

Agency  and  public  involvement 
programs  have  been  on-going  in  the 
V'ancouver  area  since  the  proposal  to 
institute  intercity  passenger  ser\'ice  on 
the  corridor  was  introduced  several 
years  ago.  These  have  described  the 
proposed  action  and  solicited  comment 
from  citizens,  organizations,  and 
federal,  state,  and  local  agencies. 
Numerous  public  and  agency  meetings 
and  open  houses  have  been  held,  and 
comments  and  questions  solicited  and 
accepted  via  telephone,  internet,  public 
meetings,  and  the  mail.  In  addition, 
targeted  direct  mail,  advertisements, 
and  media  relations  efforts  have  been 
used  to  reach  the  public  and  agencies. 
These  tvpes  of  efforts  will  continue 
throughout  the  environmental  process 
for  this  proposal. 

Advertisements  offering  interested 
persons  the  opportunity  to  attend  and 
offer  comments  at  a  p'ublic  hearing  will 
be  published  prior  to  circulation  of  the 
draft  environmental  impact  statement. 
Public  notice  of  actions  related  to  the 
proposal  that  identify  the  date,  time, 
place  of  meetings,  and  the  length  of 
review  periods  will  be  published  when 
appropriate. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  improvement 
program  and  its  reasonable  alternatives 
are  addressed  and  all  significant  issues 
are  identified,  comments  and 
suggestions  are  invited  from  all 
interested  parties.  Comments  or 
questions  concerning  this  proposed 
action  and  the  EIS  should  be  directed  to 
the  FHWA  or  FRA  at  the  addresses 
provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205.  Highway  Research. 
Planning  and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  of 
federal  programs  and  activities  apply  to  this 
program) 

Issued  on:  May  26,  2000. 
Gary  S.  Hughes. 

Operations  Team  Leader.  Federal  Highway 
Administration.  Washington  Division. 
[FR  Doc.  00-14652  Filed  6-8-00;  8:45  am) 

BILUNG  CODE  4910-22-M 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

[EE-1 75-86] 

Proposed  Collection;  Comment 
Request  for  Regulation  Project 

agency:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13(44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  an 
existing  final  regulation.  EE-1 75-86, 
(TD  8357).  Certain  Cash  or  Deferred 
Arrangements  and  Employee  and 
Matching  Contributions  Under 
Employee  Plans  (§§  1.401(k)-l. 
1.401(m)-l.  and  54.4979-1). 
DATES:  Written  comments  should  be 
received  on  or  before  August  8.  2000.  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear.  Internal  Revenue 
Service,  room  5244.  1111  Constitution 
Avenue  NW..  Washington.  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  regulation  should  be 
directed  to  Larnice  Mack.  (202)  622- 
3179.  Internal  Revenue  Service,  room 
5244.  1111  Constitution  Avenue  NW.. 
Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Certain  Cash  or  Deferred 
Arrangements  and  Employee  and 
Matching  Contributions  Under 
Employee  Plans. 

OMB  Number:  1545-1069. 

Regulation  Project  Number:  EE-1 75- 
86. 

Abstract:  This  regulation  provides  the 
public  with  the  guidance  needed  to 
comply  with  sections  401  (k).  401  (m), 
and  4979  of  the  Internal  Revenue  Code. 
The  regulation  affects  sponsors  of  plans 
that  contain  cash  or  deferred 
arrangements  or  employee  or  matching 
contributions,  and  employees  who  are 
entitled  to  make  elections  under  these 

plans. 

Current  Actions:  There  are  no  changes 
to  this  existing  regulation. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations,  not-for-profit 
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in.stitutiuns.  farms,  and  state,  local,  or 
tribal  governments 

Estimatt'd  \iimhfr  ot  Hfspnndfiits 
:i,=i,5.,^)0() 

Estimtitt'd  Tiinr  FtT  Hrspondt'ut   3 
hours 

EstiiUiitt'd  Total  Annual  Hunirn 
Hours    1. OHO. ()()() 

The  following  })aragraph  applies  to  all 
of  the  colltHitions  of  information  ( overed 
hv  this  notice: 

An  agenc:v  mav  not  < oiuluct  or 
sponsor,  and  a  ptTson  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  c(mtrol  number 

Books  or  records  relating  to  a 
collection  of  information  must  he 
retained  <is  long  as  their  contents  ma\ 


become  material  in  the  administration 
of  anv  internal  revenue  law   Generally. 
ta.x  returns  and  tax  return  information 
are  confidential,  as  required  bv  26 
U.SC.  B103, 

Request  For  Comments;  Comments 
submitted  in  resprmse  to  this  noti{;e  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record 

Comments  are  invited  on   (a)  Whether 
the  collection  ni  information  is 
necessary  for  the  proper  performance  of 
tht!  functions  of  the  agency,  including 
whethf;r  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  tfie 


collection  of  information:  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology; 
and  (e)  estimates  of  capital  or  start-up 
costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

.Approved:  hint'  .t,  2000 
Garrick  R.  Shear. 

IHS  Ht'fiurts  (Jt'orunt  r  Ottictr 

|FK  !)(.(    It0-14H8'1  FiU'd  h-H-OO.  8  4.t  ,inil 
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Corrections 


Ttiis  section  of  the  FEDERAL  REGISTER 
contains  editonal  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropnate  document  categones 
elsewhere  in  the  issue 


Federal  Register 

\'cl.  65,  No.   112 
Fndav.  lune  9.  2000 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Agency  Information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request 

Correction 

In  notice  document  00-13428 
beginning  on  page  34468  in  the  issue  of 


Tuesday.  May  30.  2000.  make  the 
following  correction; 

On  page  34469.  in  the  third  column, 
in  the  Comments:  paragraph,  '[insert 
date  30  days  after  date  of  publication  in 
the  Federal  Register]"  should  read 
"lune  29.  2000  ". 

|FR  Doc:,  C;0- 13428  Filed  6-8-00.  8  4.5  amj 
BILUNG  CODE  150S-01-O 


> 


«  ^ 


Friday, 
June  9,  2000 


Part  n 


Department  of 
Education 


34  CFR  Part  5 

The  Freedom  of  Information  Act; 

Proposed  Rule 
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DEPARTMENT  OF  EDUCATION 
34  CFR  Part  5 

The  Freedom  of  Information  Act 

agency:  Offici'of  the  Chief  Iiifiirmation 
Offirrer.  D«?partmt'nt  of  KducafiDii 
ACTION:  Notict-  (if  pri)[)()S(?(i  rulninakinj; 

SUMMARY:  The  Sorretarv  prnp().s»>s  to 
amend  the  De part nic ill's  nrmilations  that 
implement  the  Freedom  of  hiformation 
Act  (FOIA)  These  anien<lments  are 
needed  to  establish  new  provisions 
implementing  the  Electrtmic  Freedom  of 
Information  Act  Amendments  of  1996. 
The  regulations  have  been  streamlined 
and  condensed,  with  more  user-friendlv 
language  wherever  possible 
DATES:  We  must  receive  vour  ( oniinents 
on  or  before  (ulv  K).  2()oi) 
ADDRESSES:  Address  all  comments  about 
these  proposed  regulations  to  John 
Tressler,  U.S.  Department  of  Kducation. 
400  Marviand  Avenue.  SVV  ,  KOB.'i. 
Room  .'5B40.  Washington.  DC  20202- 
41 10.  If  you  prefer  to  send  vour 
comments  through  the  Internet  use  the 
following  address:  comments^ed.gov 
You  must  include  the  term  FOIA  in 
the  subject  line  of  your  electronic 
message. 

FOR  FURTHER  INFORMATION  CONTACT:  lohn 
Tressler.  Telephone:  U02)  70H-H900   If 
you  use  a  telecommunications  device 
for  the  deaf  (TDD),  you  mav  call  the 
Federal  Information  Kelav  Service 
(FIRS) at  1-H00-877-H339. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternate 
format  (eg  .  Braille,  large  print, 
audiotape,  or  computer  diskette)  nii 
request  to  the  contat:t  person  listed  in 
the  preceding  paragraph 
SUPPLEMENTARY  INFORMATION: 

Invitation  To  Comment 

We  invite  you  to  submit  comments 
regarding  these  proposed  regulations 
To  ensure  that  your  comments  have 
maximum  effe<:t  in  developing  the  Tinal 
regulations,  we  urge  y(m  to  identifv 
clearly  the  specific  secti(m  or  .sections  of 
the  proposed  regulations  that  each  of 
your  comments  addresses  and  to  arrange 
your  comments  in  the  same  order  as  the 
proposed  regulations 

We  invite  you  to  assist  us  in 
complying  with  the  specific 
requirements  of  Executive  Order  12866 
and  its  overall  requirement  of  reducing 
regulatory  burden  that  might  result  from 
these  proposed  regulations.  Please  let  us 
know  of  any  further  opportunities  we 
should  take  to  rtuiuce  potential  costs  or 
increase  potential  benefits  while 
preserving  the  effective  and  efficient 
administration  of  the  program 


During  and  after  the  cimiment  period, 
vou  may  inspect  all  public  comments 
about  these  proposed  regulations  in 
room  5640,  ROB3,  .Seventh  and  D 
Streets.  SW  .  Washington,  DC,  between 
the  hours  of  8:30  a.m.  and  4  p.m.. 
Eastern  time.  Monday  through  Fridav  of 
each  week  except  Federal  holidays. 

Assistance  to  Individuals  With 
Disabilities  in  Reviewing  the 
Rulemaking  Record 

On  request,  we  will  supply  an 
appropriate  aid.  such  as  a  reader  or 
print  magnifier,  to  an  individual  with  a 
disability  who  needs  assistance  to 
review  the  comments  or  other 
documents  in  the  public  rulemaking 
record  for  these  proposed  regulations.  If 
vou  want  to  schedule  an  appointment 
for  this  tvpe  of  aid  vou  mav  call  (202) 
20r,-811.3  or  (202)  260-9895.  If  you  use 
a  TDD.  vou  mav  call  the  Federal 
Information  Relay  Service  at  1-800- 
877-8339 


Background 

The  FOIA  generally  provides  that  any 
person  has  a  right,  enforceable  in  court, 
of  access  to  Federal  agency  records. 
However,  some  rtH:ords  (or  pf)rtions  of 
those  records)  are  protected  from 
disclosure  by  one  of  nine  exemptions  or 
by  one  of  three  special  law  enforcement 
record  exclusions 

The  FOIA  was  amended  by  the 
Electronic  Freedom  of  Information  Act 
.Amendments  of  1996  (Public  Law  104- 
231.  October  2,  1996)  The  amendments 
provided  specifically  for  the  di.sclosure 
of  ele<:tronic  records 

The  proposed  revisions  of  part  5 
change  the  language  and  structure  of  the 
regulations  and  would  implement  the 
provisions  of  the  Eiec  tnmii   Freedom  of 
Information  Act  Amendments  of  1996. 
The  new  provisions  implementing  the 
1996  amendments  are  in  «»  5. 11  (a)(4) 
(ele<  tronic  reading  rooms)  and  §  5.20 
(How  do  I  make  a  FOIA  request'). 
Proposed  revisions  of  the  Departments 
fee  schedule  are  in  *»  5  30  Other  changes 
would  make  the  regulations  easier  to 
understand. 


Clarity  of  the  Regulations 

Executive  Order  12866  and  the 
President's  memorandum  of  lune  1, 
1998  on   "Plain  language  in  Government 
Writing"  retjuire  each  agency  to  write 
regulations  that  are  easy  to  understand. 

The  Se(  retary  invites  comments  on 
how  to  make  these  proposed  regulations 
easier  to  understand,  including  answers 
\'j  questions  such  as  the  following: 

•  Are  the  requirements  in  the 
proposed  regulations  clearly  stated? 


•  Do  the  proposed  regulations  contain 
technical  terms  or  other  wording  that 
interferes  with  their  clarity' 

•  Does  the  format  of  the  proposed 
regulations  [eg.,  grouping  and  order  of 
sections,  use  of  headings,  paragraphing) 
improve  or  reduce  their  clarify? 

•  Would  the  proposed  regulations  be 
easier  to  understand  if  we  divided  them 
into  more  (but  shorter)  sections?  (A 
"section  "  is  preceded  by  the  symbol  "§" 

and  a  numbered  heading;  for  example, 
§5.30  What  is  the  schedule  of  fees' 

•  Could  the  description  of  the 
proposed  regulations  in  the 

"Supplementary'  Information"  section  of 
this  preamble  be  more  helpful  in 
making  the  proposed  regulations  easier 
to  understand?  If  so,  how? 

•  What  else  could  we  do  to  make  the 
proposed  regulations  easier  to 
understand? 

Send  any  comments  concerning  how 
the  Department  could  make  these 
proposed  regulations  easier  to 
understand  to  the  person  listed  in  the 
ADDRESSES  section  of  the  preamble. 

Regulatory  Flexibility  Act  Certification 

The  Secretary'  certifies  that  these 
proposed  regulations  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

These  proposed  regulations  involve 
procedural  rights  of  individuals  under 
the  Freedom  of  Information  Act. 
Individuals  are  not  considered  to  be 
entities  under  the  Regulatory  Flexibility 
Act. 

Paperwork  Reduction  Act  of  1995 

These  proposed  regulations  do  not 
contain  any  information  collection 
requirements 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  either  of  the  following  sites: 
http://ocfo.ed.gov/fedreg.htm 
http; //www. eel. gov/news. html 
To  use  the  PDF  you  must  have  Adobe 
.Acrobat  Reader,  which  is  available  free 
at  either  of  the  previous  sites.  If  vou 
have  questions  about  using  the  PDF.  call 
the  US  Government  Printing  Office 
(GPO)  at  (202)  512-1530  or,  toll  free,  at 
1-888-293-6498. 

Note:  The  official  versi(5n  of  this  doi  unient 
IS  the  d(ii  ument  published  in  the  Federal 
Register  Kree  Internet  a(:c;ess  to  the  offi(  lul 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  C.PO 
,Access  at:  http:/wvvw. access. gpo.gov/nara/ 
index.html 

(Catalog  of  Federal  Uomestit  .Assistance 
Number  does  not  apply) 


List  of  Subjects  in  34  CFR  Part  5 

Freedom  of  Information. 

Dated:  lune  2,  2000. 
Richard  W.  Riley, 
Sft  Ti'tan,  of Educattun 

For  the  reasons  discussed  in  the 
preamble,  the  Secretary-  proposes  to 
amend  title  34  of  the  Code  of  Federal 
Regulations  by  revising  part  5  to  read  as 
follows: 

PART  5— THE  FREEDOM  OF 
INFORMATION  ACT 

Subpart  A — General 

Sei  . 

.T.l     What  is  the  purpose  of  these 

regulations? 
5.2     What  definitions  apply? 

Subpart  B— Records  Available  to  the  Public 

3.10     vVhal  is  the  Departments  general 

policy  regarding  disclosure  of  agency 

records? 
5  11     How  does  the  Department  make 

agency  records  public  ly  available? 
5.12     Does  the  KOI.A,  require  the  Department 

to  create  new  records? 

Subpart  C— Procedures  for  Requesting 
Access  to  Records 

5.20     How  do  I  make  a  FOI.A  request? 

3  21     What  procedures  does  the  Department 

follow  for  requests  for  business 

information? 
5.22     Who  may  deny  a  FOIA  request? 

Sut>part  D — Fees  and  Charges 

5.30  What  is  the  schedule  of  fees? 

5.31  Will  I  be  notified  of  my  estimated  fees? 

5.32  How  are  fee  payments  made? 

5.33  Under  what  circumstances  must  fees 
be  paid  in  advance? 

5.34  What  happens  if  fees  are  not  paid? 

5.35  Under  what  circumstances  may  fees  be 
waived? 

Subpart  E— Administrative  Appeals 

5.40     How  do  I  appeal  the  denial  of  a  FOIA 

request  or  an  adverse  fee  determination? 
5  41     Who  decides  administrative  appeals? 
5.42     What  is  the  review  process  for 

ap>eals? 
.Appendix  .\  to  Part  5 — Summary  of  Current 

IJ.S.  Department  of  Education  Fees  for 

Processing  FOIA  Requests 

Authority:  5  U.S.C.  552. 

Subpart  A— General 

§5.1    What  is  ttie  purpose  of  these 
regulations? 

This  part  contains  the  rules  that  the 
Department  of  Education  (Department 
or  "we")  follows  in  processing  requests 
for  records  under  the  Freedom  of 
Information  Act  (FOIA).  5  U.S.C.  552. 
These  regulations  inform  you  of  the 
Department's  FOIA  policies  and 
procedures. 

§  5.2    What  definitions  apply? 

As  used  in  this  part: 


Act  and  FOIA  mean  the  Freedom  of 
Information  Act,  5  U.S.C.  552. 

Agencv  records.  (1)  The  term  means 
documentary  materials,  regardless  of 
physical  form  or  characteristics, 
including  those  in  electronic  form, 
made  or  received  by  the  Department 
under  Federal  law  in  connection  with 
the  transaction  of  public  business  and  in 
the  Department's  possession  and  control 
at  the  time  a  FOIA  request  is  received. 

(2)  These  records  include  all 
documentary  materials  either  preserved 
bv  the  Department  or  appropriate  for 
preservation  as  evidence  of  its 
organization,  functions,  policies, 
decisions,  procedures  and  operations,  or 
because  of  the  informational  value  of 
the  data  contained  in  the  records. 

(3)  Records  do  not  include  the 
following: 

(i)  Tangible,  evidentian-  objects  or 
equipment; 

(ii)  Library'  or  museum  materials  made 
or  acquired  and  preserved  solely  for 
reference  or  exhibition  purposes; 

(iii)  Extra  copies  of  documents 
preserved  only  for  convenience  of 
reference;  and 

(iv)  Stocks  of  publications. 

FOIA  request  means  a  written  request 
for  agency  records  that  reasonably 
describes  the  records  sought,  made  by 
any  individual,  organization  or 
business. 

Subpart  B — Records  Available  to  the 
Public 

§  5.10    What  is  the  Department's  general 
policy  regarding  disclosure  of  agency 
records? 

The  Department's  policy  is  one  of  full 
disclosure  limited  only  by  the 
obligations  of  confidentiality  and  the 
administrative  necessities  recognized  by 
the  Act.  Thus,  the  Department  makes 
agency  records  available  for  public 
inspection  and  copying,  subject  to  the 
exemptions  in  5  U.S.C.  552  (b)(l)-(9). 
As  a  matter  of  policy,  the  Department 
makes  discretionary  disclosures  of 
records  exempt  under  the  FOLA  if  it  is 
not  foreseeable  that  disclosure  would 
harm  an  interest  protected  by  the  FOLA. 
This  policy,  however,  does  not  create 
any  right  enforceable  in  court. 

§  5.1 1     How  does  the  Department  malce 
agency  records  publicly  available? 

(a)(1)  The  Department  maintains  a 
FOIA  Reading  Room  containing  a  wide 
variety  of  agency  records,  including 
Department  publications,  whether 
available  for  purchase  or  not. 

(2)  The  FOL\  Reading  Room  currently 
contains  the  following  agency  records: 

(i)  All  final  opinions  (including 
concurring  and  dissenting  opinions)  and 
all  orders  made  in  the  adjudication  of 


cases  (initial  decisions  and 
reconsiderations  in  matters  that  axe  not 
the  result  of  administrative  proceedings 
such  as  hearings  or  formal  appeals  are 
not  opinions  and  orders  in  the 
adjudication  of  cases). 

(ii)  Those  statements  of  policy  and 
interpretations  that  have  been  adopted 
by  the  agency  and  are  not  published  in 
the  Federal  Register. 

(iii)  Administrative  staff  manuals  and 
instructions  to  staff  that  affect  any 
member  of  the  public. 

(iv)  Copies  of  all  records  that  have 
been  released  to  any  person  under  5 
U.S.C.  552(a)(3)  and  ihat.  because  of  the 
nature  of  their  subject  matter,  the 
Department  determines  have  become  (or 
are  likelv  to  become)  the  subject  of 
subsequent  requests  for  substantially  the 
same  records. 

(v)  An  index  of  the  records  referred  to 
under  paragraph  (a)(2)(iv)  of  this 
section. 

(3)  The  FOIA  Reading  Room  is  located 
at  the  National  Library-  of  Education, 
400  Maryland  Avenue.  SW.. 
Washington.  DC.  Levels  B  and  SB.  and 
is  open  to  the  public  between  9  a.m.  and 
5  p.m..  Eastern  time.  Monday  through 
Friday,  except  Federal  holidays. 

(4)  Reading  room  records  created  after 
November  1,  1996  are  available  on  the 
Department's  Web  site  at  http:// 
www.ed.gov/offices/ocio/infocall/ 
info9.html 

(b)  The  Department  publishes  the 
following  records  in  the  Federal 
Register: 

(1)  Descriptions  of  the  Department's 
central  and  field  organization  and 
established  locations,  including 
Department  contacts  emd  methods  by 
which  the  public  can  obtain  information 
or  decisions,  or  make  submissions  or 
requests. 

(2)  Statements  of  the  general  course 
and  method  the  Department  uses  to 
channel  and  determine  functions, 
including  the  nature  and  requirements 
of  all  formal  and  informal  procedures 
available. 

(3)  Rules  of  procedures,  descriptions 
of  forms  available  and  locations  where 
forms  may  be  obtained,  arid  instructions 
as  to  the  scope  and  contents  of  all 
papers,  reports,  or  examinations. 

(4)  Substantive  rules  of  general 
applicability  adopted  as  authorized  by 
law,  and  statements  of  general  policy  or 
interpretations  of  general  applicability 
formulated  and  adopted  by  the 
Department. 

(5)  Every  amendment,  revision,  or 
repeal  of  the  materials  described  in 
paragraphs  fb)(l)  through  (4)  of  this 
section. 

(c)(1)  You  may  seek  access  to  agency 
records  not  available  as  described  in 
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paragraphs  (a)  and  (b)  of  thi.s  sfH:tif)n  bv 
submitting  a  written  request  to  the 
Department,  in  accordance  with  the 
procedures  in  *».5.2() 

(2)  The  Department  mav  deny  access 
to  agency  records  or  portions  ojf  records 
under  one  or  more  of  the  F(  )I  A 
exemptions  listed  at  5  II.S.C  552(b)(1)- 
(9). 

§  5.1 2    Does  the  FOIA  require  the 
Department  to  create  new  records? 

We  are  not  required  to  create  records 
by  compiling  selected  items  from  the 
files,  or  by  creating  data  such  as  ratios, 
proportions,  percentages,  per  capitas. 
frequency  distributions,  trends, 
correlations,  and  ciomparisons  If  these 
data  have  been  compiled  and  are 
available  as  an  existing  agency  ret:ord. 
we  make  the  record  available  as 
provided  in  §5  11 

Subpart  C — Procedures  for  Requesting 
Access  to  Records 

§  5.20     How  do  I  make  a  FOIA  request? 

(a)(1)  In  order  to  seek  access  to  agency 
records  you  must  submit  your  request  in 
writing  by  one  of  the  following 
methods 

(i)  US  mail  or  its  equivalent  to  FOIA 
Officer,  Department  of  Etluc  ation,  400 
Maryland  Avenue.  SW.,  Washington. 
DC:  20202^651 

(ii)  Fa-x  transmitted  to  FOIA  Officer. 
Department  of  Education  at  (202)  708- 
934B 

(ill)  .-Xn  e-mail  message  submitted  to 
OCIO  FOIA@ed  gov 

(2)  Be  sure  to  ( learly  mark  your 
submission  as  a  "FOIA  Request'   and 
include  your  name,  address,  and 
telephone  number  or  numbers  with  your 
request. 

(b)  Your  request  must  reasonably 
describe  the  records  sought  and  may 
include  additional  information  that 
would  assist  the  Department  in  locating 
the  responsive  records  In  some 
instances,  we  may  require  you  to  submit 
additional  information  in  order  to 
clarify'  the  nature  of  your  reijuest   In 
those  situations,  your  request  is  not 
considered  to  be  received  for  the 
purposes  of  5  L'  .S C  3521a)(h)  until  we 
have  received  the  necessary  information 
from  you. 

(c)  Your  request  may  also  specify  that 
the  records  be  provided  in  a  specific 
form  or  format.  We  make  reasonable 
efforts  to  comply  with  those  requests 

(d)  We  pro(  ess  requests  for  efectronii 
records  and  retrieve  those  records  if 
retrieval  can  be  achieveil  through 
reasonable  efforts  (in  terms  of  both  time 
and  resources),  and  these  efforts  would 
not  significantly  int.-rfere  with  the 
operation  of  an  automated  information 
system 


(e)  Your  request  must  also  indicate 
whether  you  are  willing  to  pay  the  fees 
associated  with  processing  the  request 
or  if  you  are  seeking  a  fee  waiver. 

(f)  Once  the  office  that  maintains  the 
records  sought  in  your  request  has 
received  your  request,  and  you  have 
provided  us  with  any  necessary' 
clarifications,  we  make  every  reasonable 
effort  to  process  your  request  within  the 
twenty  working  day  statutorv 
requirement.  VVhere  unusual 
circumstances  arise  as  defined  in  5 
IJ.S.C.  552{a)(6)(B)(iii).  the  Department 
may  grant  an  extension  of  up  to  ten  (lOj 
addititmal  working  davs. 

§  5.21     What  procedures  does  the 
Department  follow  for  requests  for  business 
Infonnatlon? 

(a)  Definitions.  For  purposes  of  this 
section. 

( 1 1  Business  information  means 
I ommercial  or  financial  information 
obtained  by  the  Department  from  a 
submitter  that  may  be  protected  from 
disclosure  under  5  II. SC.  552(b)(4). 

(2)  Submitter  means  any  person  or 
entity  from  whom  the  Department 
obtains  business  information,  directly  or 
indirectly  The  term  includes 
corporations  and  state,  local,  tribal,  and 
foreign  governments 

(b)  Desi^niition  of  husinrss 
information  A  submitter  of  business 
information  must  use  good-faith  efforts 
to  designate,  by  appropriate  markings, 
either  at  the  time  of  submission  or  at  a 
reasonable  later  time,  any  portions  of  its 
submission  that  it  considers  to  be 
protected  from  disclosure  under  5 

n  S.C.  552(b)(4)  These  designations 
expire  ten  years  after  the  date  of  the 
submission  unless  the  submitter 
requests,  and  provides  lustification  for. 
a  longer  designation  period 

(c)  \'oti(  e  to  submitters  The 
Department  provides  a  submitter  with 
prompt  written  notice  of  a  FOIA  request 
or  administrative  appeal  that  .seeks  its 
business  information  if  required  under 
paragraph  (d)  of  this  section,  e.xcept  as 
provided  in  paragraph  (g)  of  this 
section,  in  order  to  give  the  submitter  an 
opportunity  tn  object  to  disclosure  of 
any  specified  portion  of  that 
information  under  paragraph  (e)  of  this 
section   If  the  Department  must  notih'  a 
voluminous  numb"r  of  submitters,  we 
may  post  or  publish  the  notice  in  a 
place  reasonably  likely  to  accomplish 
notification. 

(d)  If  notice  is  required  The 
Department  notifies  a  submitter  if — 

(1)  The  submitter  in  good  faith  has 
designated  the  information  as 
information  considt^red  protected  from 
disclosure  under  5  U.S.C.  552(b)(4);  or 


(2)  The  Department  has  reason  to 
believe  that  the  information  may  be 
protected  from  disclosure  under  5 
U.S.C.  552(b)(4). 

(e)  Opportunity  to  object  to  disclosure. 
We  allow  a  submitter  a  reasonable  time 
to  respond  to  the  notice  described  in 
paragraph  (c)  of  this  section  and  specify' 
that  time  period  within  the  notice.  If  a 
submitter  has  any  objection  to 
disclosure,  it  must  submit  a  detailed 
written  statement.  The  statement  must 
specify-  all  grounds  for  withholding  any 
portion  of  the  information  under  any 
exemption  of  the  FOIA  and.  in  the  case 
of  objecting  to  disclosure  under  5  U.S.C. 
552(b)(4).  it  must  show  why  the 
information  is  a  trade  secret  or 
commercial  or  financial  information 
that  is  privileged  or  confidential.  If  a 
submitter  fails  to  respond  to  the  notice 
within  the  time  specified  in  it.  the 
submitter  may  not  object  to  disclosure 
of  the  information.  The  Department  only 
considers  information  provided  by  the 
submitter  that  we  receive  before  we 
make  a  disclosure  decision.  Information 
provided  by  a  submitter  under  this 
paragraph  may  itself  be  subject  to 
disclosure  under  the  FOIA. 

(f)  Notice  of  intent  to  disclose.  We 
consider  a  submitters  objections  and 
specific  grounds  for  nondisclosure  in 
deciding  whether  to  disclose  business 
information.  If  we  decide  to  disclose 
business  information  over  the  objection 
of  a  submitter,  we  give  the  submitter 
written  notice,  which  includes  the 
following: 

(1)  A  statement  of  the  reason  or 
reasons  why  each  of  the  submitter's 
disclosure  objections  was  not  sustained. 

(2)  A  description  of  the  business 
information  to  be  disclosed. 

(3)  A  specified  disclosure  date  that  is 
a  reasonable  time  after  the  notice  of 
intent  to  disclose. 

(g)  Exceptions  to  notice  requirements. 
The  notice  requirements  of  paragraphs 
(c)  and  (f)  of  this  section  do  not  apply 
if— 

(1)  The  Department  determines  that 
the  information  should  not  be  disclosed: 

(2)  The  information  lawfully  has  been 
published  or  has  been  officially  made 
available  to  the  public; 

(3)  Disclosure  of  the  information  is 
required  by  statute  (other  than  the 
FOIA)  or  by  a  regulation  issued  in 
accordance  with  the  requirements  of 
Executive  Order  12600  (3  CFR.  1988 
Comp..  p.  235);  or 

(4)  The  designation  made  by  the 
submitter  under  paragraph  (bj  of  this 
section  appears  obviously  frivolous — 
except  that,  in  such  a  case,  the 
Department,  within  a  reasonable  time 
before  a  specified  disclosure  date,  gives 


the  submitter  written  notice  of  any  final 
decision  to  disclose  the  information. 

(h)  Notice  of  FOIA  lawsuit.  If  a 
requester  files  a  lawsuit  seeking  to 
compel  the  disclosure  of  business 
information,  we  promptly  notify  the 
submitter. 

(i)  Corresponding  notice  to  requesters. 
If  we  provide  a  submitter  with  notice 
and  an  opportunity  to  object  to 
disclosure  under  paragraph  (c)  of  this 
section,  we  also  notify  the  requester  or 
requesters.  If  we  notify.a  submitter  of 
our  intent  to  disclose  requested 
information  under  paragraph  (f)  of  this 
section,  we  also  notify  the  requester  or 
requesters.  If  a  submitter  files  a  lawsuit 
seeking  to  prevent  the  disclosure  of 
business  information,  we  notify  the 
requester  or  requesters. 

§  5.22    Who  may  deny  a  FOIA  request? 

The  Department's  FOIA  Officer,  the 
Inspector  General  or  designee,  and  the 
Regional  FOIA  Review  Officers  may 
deny  a  FOIA  request.  Denials  of 
requests — 

(a)  Are  in  writing; 

(b)  Contain  a  statement  of  the  reasons 
for  the  denial  and  information  on  how 
to  file  an  appeal  under  subpart  E  of  this 
part;  and 

(c)  Identify  the  person  to  whom  an 
appeal  should  be  submitted. 

Subpart  D — Fees  and  Charges 

§  5.30    What  is  the  schedule  of  fees? 

(a)  Fees  under  this  part  are  assessed 
in  accordance  with  the  Office  of 
Management  and  Budget's  "Uniform 
FOIA  Fee  Schedule  and  Guidelines."  52 
FR  10012  (March  27.  1987).  as  follows: 

(1)  Search  for  records — (i)  General. 
We  charge  full  search  fees  for  records 
requested  for  commercial  use.  We  do 
not  charge  a  search  fee  for  requests 
made  by  representatives  of  the  news 
media  or  by  educational  or 
noncommercial  scientific  institutions 
whose  purpose  is  scholarly  or  scientific 
research  and  whose  request  is  not  for 
commercial  use.  For  any  other  non- 
commercial requests,  we  provide  the 
first  two  hours  of  search  time  without 
charge,  except  as  provided  in  paragraph 
(a)(l)(iii)  of  Uiis  section.  We  calculate 
and  assess  search  fees  to  the  nearest 
quarter  hour. 

(ii)  Manual  search.  We  calculate  the 
charge  for  a  manual  search  by 
multiplying  the  search  time  (to  the 
nearest  quarter  hour)  by  the  sum  of  the 
basic  rate  of  pay  per  hour  of  the 
employee  conducting  the  search  plus  16 
percent  of  that  rate. 

(iii)  Computer  search.  The  charge  for 
a  computer  search  is  the  actual  direct 
cost  of  providing  the  service,  including 


the  cost  of  operating  the  central 
processing  unit  (CPU)  for  the  operating 
time  that  is  directly  attributable  to 
searching  for  records  responsive  to  a 
FOIA  request,  and  the  operator's  or 
programmer's  salary  apportionable  to 
the  search. 

(2)  Review  of  records.  If  records  are 
requested  for  commercial  use,  we  charge 
fees  for  the  initial  examination  of  a 
record  to  determine  whether  it  should 
be  disclosed.  We  calculate  review  fees 
by  multiplying  the  review  time  (to  the 
nearest  quarter  hour)  by  the  sum  of  the 
basic  rate  of  pay  per  hour  of  the 
employee  conducting  the  review  plus  16 
percent  of  that  rate.  If  you  request 
records  that  are  stored  outside 
Washington,  DC,  we  add  the  mailing 
and  handling  costs  of  transporting 
records  for  review. 

(3)  Duplication  of  records.  We  do  not 
charge  a  duplication  fee  for  the  first  100 
pages,  except  in  the  case  of  conunercial 
use  requests.  Duplication  charges  for 
paper  copy  reproduction  of  documents 
on  photocopy  machines  is  15  cents  per 
page. 

(4)  Certification  of  records.  The  charge 
for  certifying  records  is  $5  per  record 
certified. 

(5)  Other.  If  we  have  not  established 
a  specific  fee  for  a  service,  or  you 
request  a  service  that  does  not  fall  under 
one  of  the  categories  in  paragraphs  (a)(1) 
through  (a)(4)  of  this  section,  the  FOIA 
Officer  may  establish  an  appropriate  fee. 
based  on  direct  costs,  on  a  case-by-case 
basis. 

(b)  If  we  award  a  contract  for  the 
search  or  duplication  of  records 
responsive  to  FOLA  requests,  the  fees 
charged  are  the  actual  costs  under  the 
contract. 

(c)  We  do  not  charge  a  fee  if  the  total 
amount  of  the  fee  would  be  less  than 
$10.  If  the  total  amount  of  the  fee  is  $10 
or  more,  we  charge  applicable  search 
and  review  costs  even  if  no  records  are 
located  or  disclosed. 

(d)  If  the  Department  determines  that 
a  requester,  or  a  group  of  requesters,  is 
attempting  to  break  down  a  request  into 
multiple  requests  for  the  purpose  of 
avoiding  fee  assessment,  we  combine 
the  requests  for  the  purposes  of  charging 
fees. 

§  5.31    Will  I  tie  notified  of  my  estimated 
fees? 

If  the  estimated  fees  total  more  than 
$25,  or  more  than  the  amount  specified 
in  the  request  if  that  amount  exceeds 
$25,  we — 

(a)  Promptly  notify  you  of  the  amount 
of  the  estimated  fee  or  that  portion  of 
the  fee  that  can  readily  be  estimated; 
and 


(b)  Offer  you  the  opportunity  to 
modif}'  your  request. 

§  5.32    How  are  fee  payments  made? 

You  must  make  fee  pav'ments  by 
personal  check  or  bank  draft  drawn  on 
a  bank  in  the  United  States,  postal 
money  order,  or  credit  card  (once 
necessary  procedures  are  established). 
You  must  make  fee  payments  payable  to 
the  U.S.  Department  of  Education,  and 
mail  your  payment  to  the  FOIA  Officer. 
Department  of  Education.  400  Mar\land 
Avenue,  SW.,  Washington,  DC  20202- 
4651.  On  request,  we  give  you  a  receipt 
for  fees  paid. 

§  5.33    Under  what  circumstances  must 
fees  be  paid  in  advance? 

(a)  If  the  estimated  fee  for  processing 
a  request  exceeds  $250,  the  FOIA 
Officer— 

(1)  Notifies  you  of  anticipated  fees 
and  obtains  satisfactory'  assurance  of 
payment;  or 

(2)  Requires  advance  payment  before 
records  are  released. 

(b)  If  vou  have  previously  failed  to 
pay  a  fee,  we  require  that  the  previous 
charges  plus  any  accrued  interest  be 
paid  before  we  process  any  subsequent 
requests.  In  addition,  we  require 
advance  payment  of  estimated  fees  for 
your  current  request. 

(c)  Requests  under  this  part  are  not 
deemed  to  have  been  received  for 
purposes  of  5  U.S.C.  552(a)(6)  until  we 
receive  satisfactory'  assurance  of 
payment  or  advance  payment. 

§  5.34    What  happens  if  fees  are  not  paid? 

If  you  do  not  pay  a  fee  within  30  days 
after  we  send  you  a  biU,  we  charge  you 
interest  at  the  rate  designated  at  31 
U.S.C.  3717.  The  FOIA  Officer  may  take 
other  steps  permitted  by  Federal  debt 
collection  statutes,  including  the  use  of 
collection  agencies  or  disclosure  to 
consumer-reporting  organizations. 

§  5.35    Under  what  circumstances  may  fees 
be  waived? 

(a)  The  FOIA  provides  for  a  fee  waiver 
if  disclosure  of  the  information  is  in  the 
public  interest  because  it  is  likely  to 
contribute  significantly  to  public 
understanding  of  the  operations  or 
activities  of  the  government  and  is  not 
primarily  in  the  commercial  interest  of 
the  requester. 

(b)(1)  You  must  apply  to  the  FOIA 
Officer  for  a  fee  waiver  and  address  in 
detail  each  of  the  factors  in  paragraphs 
(b)(2)(i)  through  (b)(2)(vi)  of  this  section. 
Simply  stating  that  the  fee  waiver 
criteria  have  been  satisfied  is 
insufficient  for  a  fee  waiver.  In 
evaluating  the  fee  waiver  request,  the 
FOIA  Officer  may  ask  for  clarification  or 
additional  information. 


36764 


Federal  Register  '  Vol    B5.  No.    112 /Friday,  [une  9,  2000  /  Proposed  Rules 


12)  Thf  FOIA  Offii  tT  will  tjrant  ,i  fvv 

WdlVtT  (lIlK    if  Cdch  ot  thf  following  SIX 

tiT  w,ii\t'r  (  nlcri.i  h.ivf  [)t.fii  iiict: 

li)  Thf  sub|t'(  t    if  the  rt'iiiiivstfii 
rt>(:or<ls  t  oik  criis  thr  iipcratioiis  or 
a(  tivilif's  of  the  t  ;n\  crniiiciit 

(ii)  The  (lis(  losiin-  is  likflv  to 
I  iintnbutc  to  ,111  umltTstaiuiin^^  of 
KovfrnmtTit  operations  or  ai  tivitifs 

(in)  Thf  (list  losurt'  of  the  rccjut'Slfd 
information  will  (  ontnlnitc  to  the 
undtTstandin^  of  the  [luhlu   at  lari^c.  as 
opposed  to  an  individual's 
understanding  of  government  operations 
or  a<  ti\ities 

(iv)  Tlie  dis(  losure  is  likelv  to 
I  ontrihute  signifu  antlv  to  [)u()li( 
understanding  ot  go\ernment  operations 

or  artivities 

(v)  The  re(juester  either  does  not  ha\e 
a  1  (imnuTi  i.il  interest  that  would  he 
furtfiered  ))\  the  requestec)  dis(  losure 

(vi)  Alu  I  oiumeri  i.il  interest  of  thi' 
recjufster  is  outweighed  bv  the  [)uhli( 
interest  m  disclosure 

((  )  't'ou  must  ask  for  a  fee  waiver  for 
e,u  h  recjuest  to  whu  h  the  waiver  m<i\ 
appiv    We  do  not  grant  a  standing  fee 
waiver   We  i  onsider  the  merit  of  e.n  h 
fee  waner  request 


Subpart  E— Administrative  Appeals 

§  5.40    How  do  I  appeal  th«  denial  of  a  FOIA 
request  or  an  adverse  fee  determination? 

(a)  Appt-al  ofdfnials  If  we  denv  vour 
FOIA  re(juesf  in  whole  or  in  part  under 
«?  5  21 .  or  when  we  acivise  vou  that  we 
are  unable  to  locate  responsive  records, 
vou  mav  file  an  appeal  seeking 
administrative  review  of  the  denial, 
within  ,)()  cal<>ndar  davs  of  \(Uir  receipt 
of  the  denial  letter 

(b)  Appt'dl  ot  adif-rsc  fpf 
ilftfrminations  If  we  issue  an  adverse 
lee  determination,  vou  mav  file  an 
appeal  seeking  administrative  review  of 
the  adverse  determination,  within  ,H) 

(  alendar  davs  from  receipt  of  the  denial 
letter   \'ou  ma\  afipeal  an\-  of  the 
following 

( 1 )  Our  estimate  of  fet>s  to  be  charged 

(2)  Our  cal(  ulation  of  fees 

(  ))  Our  denial  of  a  request  for  a  fee 
w.iuer.  in  whole  or  in  part 

((  I  C'onfenfs  (^1  (in  iippcal  h'ttrr   >'our 
.ip()eal  must  be  in  writing  and  must 
nil  hide — 

( 1 )  ( ^ofiies  ot  the  retjuest  and  the 
denial, 

12)  A  statement  of  all  legal  and  factual 
bases  tor  the  anjieal,  and 

(,i)  .-Xiu  e\-i(len(  e  or  argument  \ou 
v\ish  us  to  (  onsider  in  (ie(  iding  the 
apjieal 


§  5.41     Who  decides  administrative 
appeals? 

The  Secretary  delegates  authority  to 
serye  as  the  Department's  FOIA  Appeals 
Officer  to  a  specific  position  or  person. 
We  provule  the  name  and  address  of 
that  persim  to  the  requester  in  a  denial 
issued  under  *)5.21 

§  5.42    What  is  the  review  process  for 
appeals? 

(a)  An  appeal  determination  is  in 
writing  A  determination  denying  an 
appeal  in  whole  or  in  part  states  the 
reasons  for  the  adverse  decision,  and 
advises  you  of  the  right  to  judicial 
review  of  the  decision 

(b)  Once  the  FOIA  Appeals  Officer 
has  received  your  appeal  for  a  denial  of 
a  P'OIA  request,  we  make  every 
reasonable  effoil  to  process  if  within  the 
twenty  working  day  statutory- 
requirement.  Where  unusual 
circumstances  arise  as  defined  in  5 

r  S  C.  ,S.52(a)(6)(B)(iii).  the  Department 
mav  grant  an  extension  of  up  t(j  ten  (10) 
additional  working  davs. 

(c)  Failure  to  comply  with  time  limits 
stated  in  5  V  SC  .=J52(a)(6)  constitutes 
an  exhaustion  of  your  administrative 
remedies 
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OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Office  of  Federal  Procurement  Policy 
4a  CFR  Part  9903 

Cost  Accounting  Standards  Board; 
Applicability,  Thresholds  and  Waiver 
of  Cost  Accounting  Standards 
Coverage 

agency:  Cost  Accounting  Standards 
Board.  Officf  of  Federal  Prociirfnient 
F'olu  v.OMB. 
ACTION:  Final  rule. 


SUMMARY:  The  ()ffi(  (•  of  Frdnrai 
I'rocurenieut  F'oln  v.  Cost  A< counting 
Standards  Board,  is  revising 
applicability,  thresholds  and  pro(  edurns 
for  the  application  of  the  Cost 
Aci ounting  Standards  (CAS)  to 
negotiated  goveniiiieiit  contracts   This 
rulemaking  is  <uithori/.e(i  pursuant  to 
Section  2t)  of  the  Office  of  Federal 
F'rociireineiit  Policy  Act   The  Board  is 
taking  final  action  on  this  tofiK   m  ord(T 
to  adjust  (;AS  afiplicahility 
re(iuiren>ents  and  dollar  thresholds  in 
accord-UK  e  with  the  provisions  of  the 
National  Defense  Aulhon/.atioii  .Act  for 
Fiscal  Year  2000 

DATES:  This  final  rule  is  effective  Iiiiic 
^t.  2000 

FOR  FURTHER  INFORMATION  CONTACT: 

Ki(  hard  C  Loeb.  Fxet  iitive  Secretary. 
Cost  .\(  (Hunting  .Stand.irds  Board 
(telephone:  202-:i4r)-,t2.54) 

SUPPLEMENTARY  INFORMATION 

A.  Background 

On  February  7.  2000,  thet^ist 
.•\ccoiinting  .Sf.indards  Hoard  issued  an 
interim  rule  with  reipiest  for  (omment, 
ti.5  FK  .59M()  That  rule,  impleniented 
Sec   H02  of  the  National  Defen.se 
Authorization  A(  t  for  Fisial  Year  2000. 
Pub   I,    l(m-().=S.   ■Streamlined 
Applicaiulity  of  (lost  .Ai  (  ounfing 
Standards  "  This  final  rule  implements 
the  provision.s  of  Sei    H02  and  [)rovides 
responses  to  piiblii  comments  re(  eived 
on  the  interim  CAS  Bo.ird  rule   Many  of 
the  public  comments  rectuved  by  the 
Board  addres.sed  issues  that  were 
beyond  the  scope  of  Sec   H02   The  Board 
is  limiting  its  revisions  in  this  final  rule 
to  th»;  items  specified  in  .S»h:.  H02. 

B.  Summary  of  Amendments 

Trigger  ( ontracf:  4H  CFR  9903.201- 
1(b)  is  amended  by  adding  a  new 
subparagraph  (7)  that  exempts  t:antracts 
and  sub«:ontracls  from  CAS  i:overage. 
provided  that  the  business  unit  of  the 
contractor  or  subcontractor  is  currently 
performing  one  ur  more  CAS-covered 


contracts  or  subcontracts  of  $7.5  million 
or  more. 

Firm-fi.xed  price  contract 
exemption":  The  Board  is  implementing 
this  statutorv  exemption  by  amending 
4H  C:FK  990.}  201 -1(b)  to  revise 
subparagraph  (15)  to  exempt  from  CAS 
coverage,  firm-fixed-price  contracts  and 
subcontracts  awarded  on  the  basis  of 
adequate  price  competition  without 
submission  of  cost  or  pricing  data.  The 
Board  is  using  the  term   "cost  or  pricing 
data"  rather  than  "certified"  cost  or 
pricing  data  in  order  to  conform  to  the 
statuton'  requirements  of  10  US.C. 
«}  2306(h)(1)  and  41  US  C:.  t»254(b). 
whic:h  defines  "Cost  or  pricing  data"  as 
data  that  requires  certification 
"Types  of^CAS  coverage":  48  CFR 


9403  2()l-2(a)  is  amended  by  revising 
the  dollar  threshold  for  "full  C./^S 
coverage"  from  $25  million  to  S50 
million,  and  deleting  the  requirement 
thai  to  be  subject  to  "full  CAS 
coverage",  that  a  contrairtor  or 
sub<;ontractor  have  received  at  least  one 
contract  or  subcontract  that  exceeded  Si 
million  (the  previous  "trigger  contracrt" 
amount  for  initiation  of  "full  (^AS 
coverage")  48  CFR  9903  201-2(b)  is 
amended  by  revising  the  definition  of 
"modified  CAS  coverage"  to  indicate 
that  such  (overage  applies  to  covered 
I  (>iitra(  ts  and  subcontracts  where  the 
total  value  of  t^AS-covered  contracts 
and  subcontracts  received  by  a  business 
unit  is  less  than  $50  million. 
(Conforming  amendments  have  also  been 
niaile  to  the  solicitation  provisions  and 
contract  clauses  appearing  at  9903.201- 
3  and  9903  201-4.  respectively. 

VVcUver":  48  CFR  9903  201-5  is 
anu-nded  by  revising  this  soc:tion  to 
provide  for  agenc  v  CAS  waiver 
authority  under  certain  circumstances 
"Disclosure  requirements":  48  CFR 
9903.202-l(b)  is  amended  by  revising 
the  dollar  amount  for  disc  losure  from 
$25  million  to  $50  million,  and  deleting 
the  re()uirement  that  a  contractor  or 
subcontrai  tor  have  received  at  least  one 
contract  in  excess  of  $1  million. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act.  Public 
Law  9(>-51 1,  does  not  apply  to  this  rule, 
because  this  rule  imposes  no  paperwork 
burden  on  offerors,  affected  contractors 
and  subc(uitractors.  or  members  of  the 
public  which  requires  the  approval  of 
OMB  under  44  U  S,C  »»3501,  ftscq.  1  ne 
purpose  of  this  rule  is  to  implement 
Pub  L.  10f»-fi5 

D.  Executive  Order  12866  and  the 
Regulatory  Flexibility  Act 

This  rule  serves  to  eliminate  certain 
administrative  requirements  associated 
with  the  application  and  administration 


of  the  Cost  Accounting  Standards  bv 
covered  government  contractors  and 
subcontractors.  The  economic  impact  on 
contractors  and  subcontractors  is 
therefore  expected  to  be  minor.  As  a 
result,  the  Board  has  determined  that 
this  is  not  a  "major  rule"  under  the 
provisions  of  Executive  Order  12866. 
and  that  a  regulatory  impact  analysis  is 
not  required.  Furthermore,  this  rule  will 
not  have  a  significant  effect  on  a 
substantial  number  of  small  entities 
because  small  busines.ses  are  exempt 
from  the  application  of  the  Cost 
Accounting  Standards.  Therefore,  this 
rule  does  not  require  a  regulator)' 
flexibility  analysis  under  the  Regulatory 
Flexibility  Act  of  1980. 


E.  Public  Comments 

This  final  rule  is  based  upon  the 
Board's  interim  rule  that  was  issued  on 
February  7.  2000,  65  FR  5990.  Thirteen 
public  comments  were  received, 
including  eleven  timely  comments  and 
two  late  comments.  The  major 
comments  received  and  the  Board's 
actiims  taken  in  response  thereto  are 
summarized  below: 

Comment:  Eight  commenters 
generally  supported  the  interim  rule. 

Response:  The  Board  noted  these 
supportive  comments 

Comment  Four  commenters  opposed 
the  rule,  stating  their  belief  that  it 
provides  too  many  opportunities  for 
c(jntractors  to  avoid  CAS  coverage, 
leaving  the  Government  exposed  to 
undue  risk,  primarily  by  permitting  the 
use  of  inconsistent  or  inappropriate 
accounting  conventions. 

Response:  The  Board  noted  the 
commenters  concerns.  However,  this 
rule  is  designed  to  implement  the 
requirements  of  Sec.  802  of  the  National 
Defense  Authorization  Act  for  Fiscal 
Year  2000.  Pub.  L.  106-65   In  this 
respect,  the  Board  believes  that  it  is 
faithfully  implementing  the 
requirements  of  that  law. 

Comment:  Seven  commenters 
ret:ommended  that  the  Board  retain  the 
language  of  the  previous  CAS 
exemption  found  at  48  CFR  9903.201- 
l(b)(15),  while  adding  the  revised 
language  found  in  the  interim  rule  at 
9903.201-1  (b)(15),  to  constitute  a  new 
C;AS  exemption.  These  commenters 
believe  that  CAS  should  not  apply 
regardless  of  whether  a  TINA  waiver  or 
exemption  was  granted. 

Conversely,  four  commenters  stated 
that  they  believed  that  the  revised 
language  at  9903.201-l(b)(15) 
represented  a  compromise,  inasmuch  as 
the  statutory  language  at  Sec.  802 
appears  to  be  designed  to  avoid 
encouraging  contractors  to  seek  TINA 


waivers  merely  in  order  to  be  exempted 
from  CAS  requirements. 

Response:  Based  on  the  legal, 
legislative  and  administrative  history  of 
this  issue  (including  agency  CAS  waiver 
reporting  requirements),  the  Board 
believes  that  it  is  adhering  to  the 
statutory  intent  of  Sec.  802.  As  such,  the 
language  contained  in  the  interim  rule 
with  respect  to  9903,201-l(b)(15)  is 
being  adopted  in  this  final  rule. 

Comment:  Seven  commenters 
recommended  revisions  to  the  language 
at  9903.201-l(b)(7)  to  define  the  term 
"currently  performing".  Four  of  the 
seven  commenters  recommended  a 
definition(s)  that  would  have  the  effect 
of  exempting  more  contracts  from  CAS 
coverage:  while  three  commenters 
recommended  definition(s)  that  would 
have  the  effect  of  including  more 
contracts  within  the  scope  of  CAS 
coverage. 

Response:  The  Board  believes  that  the 
term  "currently  performing"  is  more 
than  adequately  defined  in  the  Board's 
rules  at  48  CFR  9903.301.  'Currently 
performing",  as  used  in  the  Board's 
rules,  means  that  a  contractor  has  been 
awarded  a  CAS-covered  contract,  but 
has  not  yet  received  notification  of  final 
acceptance  of  all  supplies,  .services  and 
data  deliverable  under  the  contract 
(including  options).  The  Board  would 
draw  the  commenters  attention  to  the 
existence  of  this  long-standing 
definition. 

Comment:  The  Board  also  received  a 
number  of  comments  regarding 
additional  CAS  exemptions,  waivers, 
dollar  threshold  and  applicability 
changes,  and  other  regulatory  matters 
that  would  have  the  general  effect  of 
further  reducing  CAS  applicability  to 
contracts  and  subcontracts.  In  addition, 
one  commenter  opposed  the  delegation 
of  any  CAS  waiver  authority  to  the 
procuring  agencies. 

Response:  While  the  Board  has 
considered  all  the  comments  it  has 
received,  it  is  specifically  limiting  the 
scope  of  this  rulemaking  to  those  items 
required  to  be  addressed  by  Sec.  802  of 
Pub.  L.  106-65. 

List  of  Subiects  in  48  CFR  Part  9903 

Cost  accounting  standards, 
Government  procurement. 

Nelson  F.  Gibbs, 

Executive  Director.  Cost  Accounting 
Standards  Board. 

For  the  reasons  set  forth  in  this 
preamble,  chapter  99  of  title  48  of  the 
Code  of  Federal  Regulations  is  amended 
as  set  forth  bekiw: 

1.  The  authority  citation  for  part  9903 
of  chapter  99  of  title  48  continues  to 
read  as  follows: 


Authority:  Pub.  L.  lOO-tiT').  102  Stat  4().iH. 
41  CS.C.  422. 

9903.201     [Amended] 

2.  Section  9903.201-1  is  amended  by 
revising  paragraph  (b)(7)  and  revising 
paragraph  (b)(15)  to  read  as  follows: 

9903.201-1     CAS  applicability. 

*  *         *         •         » 

(b)*   *    * 

(7)  Contracts  or  subcontracts  of  less 
than  S7.5  million,  provided  that,  at  the 
time  of  award,  the  business  unit  of  the 
contractor  or  subcontractor  is  not 
currently  performing  any  CAS-covered 
contracts  or  subcontracts  valued  at  57. 5 
million  or  greater. 

♦  «         *         *         * 

(15)  Firm-fixed-price  contracts  or 
subcontracts  awarded  on  the  basis  of 
adequate  price  competition  without 
submission  of  cost  or  pricing  data. 

3.  Section  9903.201-2  is  amended  by 
revising  paragraphs  (a)(1)  and  (2)  and 
(b)(1)  and  (2)  to  read  as  follows: 

9903.201-2    Types  of  CAS  coverage. 

(a)  *   *   * 

(1)  Receive  a  single  CAS-covered 
contract  award  of  $50  million  or  more: 
or 

(2)  Received  S50  million  or  more  in 
net  CAS-covered  awards  during  its 
preceding  cost  accounting  period. 

(b)  Modified  coverage.  (1)  Modified 
CAS  coverage  requires  only  that  the 
contractor  comply  with  Standard 
9904.401.  Consistency  in  Estimating. 
Accumulating,  and  Reporting  Costs. 
Standard  9904.402,  Consistency  in 
Allocating  Costs  Incurred  for  the  Same 
Purpose,  Standard  9904,405, 
Accounting  for  Unallowable  Costs  and 
Standard  9904.406,  Cost  Accounting 
Standard — Cost  Accounting  Period. 
Modified,  rather,  than  full.  CAS 
coverage  may  be  applied  to  a  covered 
contract  of  less  than  $50  million 
awarded  to  a  business  unit  that  received 
less  than  $50  million  in  net  CAS- 
covered  awards  in  the  immediately 
preceding  cost  accounting  period. 

(2)  If  any  one  contract  is  awarded 
with  modified  CAS  coverage,  all  CAS- 
covered  contracts  awarded  to  that 
business  unit  during  that  cost 
accounting  period  must  also  have 
modified  coverage  with  the  following 
exception:  if  the  business  unit  receives 
a  single  CAS-covered  contract  award  of 
$50  million  or  more,  that  contract  must 
be  subject  to  full  CAS  coverage. 
Thereafter,  any  covered  contract 
awarded  in  the  same  cost  accounting 
period  must  also  be  subject  to  full  CAS 
coverage. 


4.  Section  9903.201-3  is  amended  by 
revising  the  clause  heading:  by  revising 
paragraph  (c)(3)  in  Part  1  of  the  clause, 
by  revising  the  CAUTION  paragraph 
following  paragraph  (c)(4)  in  Part  I  of 
the  clause:  and  by  revising  Part  II  of  the 
clause,  to  read  as  follows: 

9903.201-3    Solicitation  provisions. 


Cost  Accounting  Standards  Notices  and 
Certification  (April  2000) 


/.  Disclosure  Statement — Cost 
Accounting  Practices  and  Certification 
*         •         «         *         • 

(cj*   *   * 

■(3)  Certificate  of  Monetary 
Exemption. 

The  offeror  hereby  certifies  that  the 
offeror,  together  with  all  divisions, 
subsidiaries,  and  affiliates  under 
common  control,  did  not  receive  net 
awards  of  negotiated  prime  contracts 
and  subcontracts  subject  to  CAS  totaling 
550  million  or  more  in  the  cost 
accounting  period  immediately 
preceding  the  period  in  which  this 
proposal  was  submitted. 

The  offeror  further  certifies  that  if 
such  status  changes  before  an  award 
resulting  from  this  proposal,  the  offeror 
will  advise  the  Contracting  Officer 
immediately. 

(4)  *    *    *" 

Caution:  Offerors  currently  required 
to  disclose  because  they  were  awarded 
a  CAS-covered  prime  contract  or 
subcontract  of  550  million  or  more  in 
the  current  cost  accounting  period  may 
not  claim  this  exemption  (4).  Further, 
the  exemption  applies  only  in 
connection  with  proposals  submitted 
before  expiration  of  the  90-day  period 
following  the  cost  accounting  period  in 
which  the  monetary  exemption  was 
exceeded. 

//.  Cost  Accounting  Standards — 
Eligibility  for  Modified  Contact  Coverage 

If  the  offeror  is  eligible  to  use  the 
modified  provisions  of  9903.201-2(b) 
and  elects  to  do  so.  the  offeror  shall 
indicate  by  checking  the  box  below. 
Checking  the  box  below  shall  mean  that 
the  resultant  contract  is  subject  to  the 
Disclosure  and  Consistency  of  Cost 
Accounting  Practices  clause  in  lieu  of 
the  Cost  Accounting  Standards  clause. 

■The  offeror  hereby  claims  an 
exemption  from  the  Cost  Accounting 
Standards  clause  under  the  provisions 
of  9903.201-2(b)  and  certifies  that  the 
offeror  is  eligible  for  use  of  the 
Disclosure  and  Consistency  of  Cost 
Accounting  Practices  clause  because 
during  the  cost  accounting  period 
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iiiimfdi.itflv  prt'ccdiii^  the  period  in 
which  this  propo.sal  vva.s  sii[)mitlt'd.  the 
offeror  received  le.s.s  than  S5()  iiiiliioii  in 
awards  of  (lAS((ivered  [irime  <:oiitra(  Is 
and  subcontracts   The  offeror  further 
certifies  that  if  such  status  changes 
before  an  award  resulting  from  this 
profiosal.  the  offeror  will  advise  tiie 
(lontracting  Officer  imniedi.itelv 

(Auition  An  offeror  may  not  claim  the 
above  eligibilitv  for  modified  contract 
coverage  if  this  proposal  is  expected  to 
result  in  the  award  of  a  (^AS-covered 
contract  of  S5()  million  or  more  or  if. 
during  its  current  cost  acc:ounting 
period,  the  offeror  has  been  awarded  a 
single  C^AS-covered  prime  contract  or 
subcontract  of  S.'iO  million  or  more 
*  •  «  *  * 

.5.  Section  9403  201-4  is  amended  bv 
revising  paragraph  (c)(1)  to  read  as 
follows: 

9903.201-4     Contract  clauses. 

***** 

((  )  Disi  losuTf  and  (.'onsistrru  v  ot  ('ost 
Accountinii  PmctK  fs  [  1 )  The 
contracting  officer  shall  insert  the  clause 
set  forth  below.  Disclosure  and 
Consistencv  of  Cost  Accounting 
Practices,  in  negotiated  contracts  when 
the  contract  amount  is  over  $500. 000 
but  less  than  $.50  million,  and  the 
offeror  certifies  it  is  eligible  for  and 
elects  to  use  modified  CA.S  coverage 
(see  990:t  201-2.  unless  the  clause 
pres(  ribed  in  par.jgraph  (d)  of  this 
subset  turn  is  used) 
***** 

ti    Section  990)  201-5  is  revised  to 
read  as  follows: 

9903.201-5     Waiver 

(a)  The  head  ot  an  e.xecutive  ageni  \ 
mav  waive  the  applicability  of  the  Cost 
Aicounting  Standards  for  a  (  ')ntra(  t  or 
subdintract  with  a  value  of  less  than 
$15  million,  if  that  offi(  lal  deterniines 
in  writing,  that  the  business  unit  of  the 
contractor  or  sulx  ontra(  tor  that  uill 
perform  the  work  — 


(1)  Is  primarily  engaged  in  the  sale  of 
(ommercial  items;  and 

(2)  Would  not  otherwise  be  subiect  to 
the  (lost  Ac( Hunting  Standards  under 
this  Chapter 

(b)  The  head  of  an  executive  agency 
may  waive  the  applicability  of  the  Cost 
Accounting  Standards  for  a  contract  or 
subcontract  under  exc  eptional 
circumstances  when  necessary  to  meet 
the  needs  of  the  agency   A 
determination  to  waive  the  applicability 
of  the  Cost  Accounting  Standards  by  the 
agency  head  shall  be  set  forth  in  writing, 
and  shall  include  a  statement  of  the 
circumstances  justifying  the  waiver 

(c)  The  head  of  an  executive  agency 
may  not  delegate  the  authority  under 
paragraphs  (a)  and  (b)  of  this  section,  to 
any  official  below  the  senior 
policymaking  level  in  the  agency. 

(d)  The  head  of  each  executive  agency 
shall  report  the  waivers  granted  under 
paragraphs  (a)  and  (b)  of  this  section,  for 
that  agency,  to  the  Cost  Accounting 
Standards  Board,  on  an  annual  basis, 
not  later  than  90  days  after  the  close  of 
the  (iovernment's  fiscal  year 

(e)  I'pon  request  of  an  agency  head  or 
his  designee,  the  Cost  Accounting 
Standards  Board  may  waive  all  or  any 
part  of  the  requirements  of  9903  201- 
4(a),  f:ost  Accounting  Standards,  or 
9903  201^(c).  Disclosure  and 
Consistency  of  Cost  Accounting 
I'ractit:es.  with  respect  to  a  contract 
subject  to  the  (lost  Accounting 
Standards   Any  request  for  a  waiver 
shall  describe  the  proposed  contract  or 
subcontract  for  which  the  waiver  is 
sought  and  shall  contain — 

(1)  An  unequivocal  statement  that  the 
proposed  contractor  or  subcontractor 
refuses  to  accept  a  contract  containing 
ail  or  a  spt'cified  part  of  a  (iAS  clause 
and  the  specific  reason  for  that  refusal: 

(2)  .\  statement  as  to  whether  the 
pro[)osed  (ontrai  tor  or  subcontracted 
has  ,i(  cepted  an\-  prime  i  ontrai  t  or 
subcontrac  t  c  ontaining  a  C.AS  clause: 

(3)  The  amount  of  the  proposed  award 
.111(1  the  sum  of  .ill  awards  b\  the  agenc\- 


requesting  the  waiver  to  the  proposed 
contractor  or  subcontractor  in  each  of 
the  preceding  3  years; 

(4)  A  statement  that  no  other  source 
is  available  to  satisfy  the  agency's  needs 
on  a  timely  basis: 

(5)  A  statement  of  alternative  methods 
considered  for  fulfilling  the  need  and 
the  agency's  reasons  for  rejecting  them; 

(6)  A  statement  of  steps  being  taken 
by  the  agency  to  establish  other  sources 
of  supply  for  future  contracts  for  the 
products  or  services  for  which  a  waiver 
is  being  requested:  and 

(7)  Any  other  information  that  may  be 
useful  in  evaluating  the  request. 

(f)  Except  as  provided  by  the  Cost 
Accounting  Standards  Board,  the 
authority  in  paragraph  (e)  of  this  section 
shall  not  be  delegated. 

9903.202    Disclosure  requirements. 

7.  Section  9903.202-1  is  amended  by 
revising  paragraphs  (b)(1)  and  (2)  to  read 
as  follows: 

9903.202-1     General  requirements. 

***** 

(b)  *      *      • 

(1)  Any  business  unit  that  is  selected 
to  receive  a  CAS-covered  contract  or 
subcontract  of  $50  million  or  more  shall 
submit  a  Disclosure  Statement  before 
award. 

(2)  Any  company  which,  together 
with  its  segments,  received  net  awards 
of  negotiated  prime  contracts  and 
subcontracts  subject  to  CAS  totaling  $50 
million  or  more  in  its  most  recent  cost 
accounting  period,  must  submit  a 
Disclosure  Statement  before  award  of  its 
first  CAS-covered  contract  in  the 
immediately  following  cost  accounting 
period.  However,  if  the  first  CAS- 
covered  contract  is  received  within  90 
days  of  the  start  of  the  cost  accounting 
period,  the  contractor  is  not  required  to 
file  until  the  end  of  90  days. 
***** 

KK  Uo,     (H)-14J42  KiK'd  b-8-(J0.  8.4.S  am] 
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Transportation 


Federal  Aviation  Administration 


14  CFR  Part  121,  et  aL 

Prohibition  of  Smoking  on  Scheduled 

Passenger  Flights;  Final  Rules 
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DEPARTMENT  OF  TRANSPORTATION 
Office  Of  the  Secretary 

14  CFR  Part  252 

[Docket  No.  OST-200(>-7473;  OST  Docket 
No.  46783;  Notice  90-5:  OST  Docket  No. 
44778;  Notice  91-1] 

RIN  2105-AC85:  2105-AB58 
Smoking  Aboard  Aircraft 

AGENCY:  Office  of  the  Secretarv.  DOT. 
ACTION:  Final  rule;  Di.sposition  of 
comment.s;  disposition  of  petition  for 
rulemaking. 

SUMMARY:  The  Department  i.s  amending 
its  smoking  rule  to  implement  a  recent 
statutor>'  ban  on  smoking  aboard  aircraft 
in  scheduled  passenger  interstate, 
intrastate  and  foreign  air  transportation 
This  rule  is  being  issued  in  conjunction 
with  a  related  FAA  final  rule  on 
smoking  that  makes  its  rules  consistent 
with  the  statutory  ban  The  FAA  rule  is 
published  el.sewhere  in  today's  issue  of 
the  Federal  Register. 

This  rule  also  confirms  certain 
portions  of  the  Department's  1990 
interim  final  rule  that  incorporated  a 
statutory  ban  on  smoking  aboard  aircraft 
on  almost  all  flight  segments  within  the 
United  States  The  1990  rule  codified  a 
blanket  waiver  concerning  single-entity 
charters  and  made  other  clarifying 
changes.  Finally,  this  rule  responds  to  a 
petition  for  rulemaking  to  prohibit 
smoking  aboard  c;ommercial  aircraft 
DATES:  This  final  rule  is  effective  lune 
4,  2000.  in  order  to  meet  the  effective 
date  for  the  statutor\'  ban  on  smoking 
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Background 

Throughout  this  preamble  and  rule, 
we  have  used  the  terms  "air  carrier  "  and 
"foreign  air  carrier  ".  as  defined  in  49 
U.S.C'.  40102.  in  which  an  "air  carrier" 
is  a  citizen  of  the  United  States 
undertaking  to  provide  air 
transportation,  and  a  "foreign  air 
carrier"  is  a  person,  not  a  citizen  of  the 
United  States,  undertaking  to  provide 
foreign  air  transportation. 

In  197.3,  the  Civil  Aeronautics  Board 
(CAB)  adopted  its  first  regulation  (ER- 
HOO,  38  FR  12207,  May  10.  1973) 
restricting  smoking  on  air  carrier  flights. 
In  subsecjuent  years,  the  CAB  and  then 
the  Office  of  the  Secretan,'  (OST)  of  the 
Department  of  Transportation,  to  which 
(;AB  functions  were  transferred  on 
January  1,  1985,  strengthened  this  rule 
in  accord  with  public  input,  scientific 
studies  and  statutory'  requirements. 

In  its  initial  form,  the  rule  required 
the  separation  of  smoking  passengers 
from  no-smoking  passengers.  With  each 
revision,  the  rule  provided  additional 
protections  to  nonsmokers.  reflecting 
findings  by  the  Surgeon  General,  the 
National  Academy  of  Sciences,  and  the 
U.S.  Environmental  Protection  Agency 
that  exposure  to  environmental  tobacco 
smoke  is  deleterious  to  health. 

The  increase  in  restrictions  on 
smoking  on  air  carrier  flights  also 
reflected  global  policy  and  public 
trends.  In  its  1992  session,  the  Assembly 
of  the  International  Civil  Aviation 
Organization  passed  Resolution  A29-15, 
which  called  on  its  member  nations  "to 
take  necessary'  measures  as  soon  as 
possible  to  restrict  smoking 
progressively  on  all  international 
passenger  flights."  To  reduce  the  health 
hazards  to  passengers  and  crew  and  to 
enhance  aviation  safety,  the 
governments  of  Australia.  Canada,  New 
Zealand  and  the  llnited  States  have 
since  entered  into  an  international 
agreement  banning  smoking  on  all  non- 
stop flights  of  their  airlines  between  the 
signatory  cf)untries.  This  ban  applies  to 
all  locations  within  the  aircraft, 
inf:luding  the  flight  deck. 

The  Federal  Aviation  Administration 
(FAA)  aLso  regulates  smoking  to 
enhance  safe  air  transportation  and  to 
implement  statutory  bans  on  smoking. 
The  FAA  has  issued  rules  in  furtherance 
of  the  statutory'  bans  on  smoking  and  the 
Department  "s  ban  on  smoking  contained 
in  14  C:FR  part  252.  The  FAA,  under  its 
safety  mandate,  has  also  issued  rules  to 
deal  with  the  safety  problems  that  can 
develop  when  people  on  board  aircraft 
violate  the  statutory'  ban  on  smoking 


and  try  to  conceal  their  smoking.  For 
example,  smoke  detectors  are  required 
in  lavatories  because  sometimes  people 
try  to  hide  cigarette  butts  in  paper-towel 
refuse  compartments  that  could  lead  to 
a  fire  in  flight. 

The  statute  on  which  the  current  rules 
are  based  is  Public  Law  101-164.  which 
was  enacted  in  1989  and  reads  as 
follows: 

*    *    '  il  shall  tx' unlawful  to  smoke  in  the 
passenger  (.abin  or  lavatory  on  anv  siheduled 
airline  flight  segment  in  air  transportation  or 
intrastate  air  transportation,  which  is — 

(i)  between  an\  two  points  within  Puerto 
Rico,  the  United  States  Virgin  Islands,  the 
District  of  ('olumbia.  or  anv  state  of  the 
I  nited  States  (other  than  .Alaska  and 
Hawaii!,  or  between  any  point  in  anv  one  of 
the  aforesaid  jurisdictions  (other  than  .'Maska 
and  Hawaii)  and  any  point  in  any  other  of 
such  jurisdictions; 

(ii)  within  the  State  of  Alaska  or  within  the 
State  of  Hawaii;  or 

(iii)  scheduled  for  H  hours  or  less  in 
duration,  and  between  any  point  dest:ribed  in 
clause  (1)  and  any  point  in  .Alaska  or  Hawaii, 
or  between  anv  point  in  Alaska  and  any  point 
in  Hawaii 

The  current  14  CFR  part  252.  which 
applies  to  air  carriers  and  foreign  air 
carriers,  incorporates  these  statutory- 
requirements  and  also  requires  air 
carriers  to  ban  smoking  when  the 
ventilation  system  is  not  fully 
functioning,  when  a  plane  is  on  the 
ground,  and  on  all  aircraft  with  less 
than  30  seats.  It  also  requires  air  carriers 
to  ban  smoking  of  cigars  and  pipes.  In 
addition,  on  flights  where  smoking  is 
not  banned,  the  rule  provides  that  each 
air  carrier  furnish  any  confirmed 
passenger  who  checks  in  on  time  a  seat 
in  a  no-smoking  section,  if  requested. 
The  air  carrier  must  expand  the  no- 
smoking  section  to  accommodate  all 
qualified  passengers  and  must  make 
special  provision  to  ensure  that,  if  a  no- 
smoking  section  is  placed  between  the 
smoking  sections,  the  nonsmoking 
passengers  are  not  '"unreasonably 
burdened."  Air  carriers  are  otherwise 
free  to  ban  smoking  if  they  choose. 

In  fact,  all  air  carriers  ban  smoking  on 
all  scheduled  passenger  flights,  and 
most  foreign  air  carriers  ban  smoking. 
At  present.  97.7  percent  of  all  scheduled 
passenger  flight  segments  to  and  from 
the  United  States  are  smoke-free. 

Recent  Statutory  Changes 

On  April  5.  2000,  President  Clinton 
signed  H.R.  1000  (P.L.  106-181).  the 
Wendell  H.  Ford  Aviation  Investment 
and  Reform  Act  for  the  21st  Centun,-. 
containing  the  following  section; 

Sec.  708.  Prohibitions  Against  Smoking  on 
Scheduled  Flights 

(a)  In  c;eneral  *   *   * 
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41706.  Prohibitions  against  smoking  on 
scheduled  flights. 

(a)  Smoking  Prohibition  in  Intrastate  and 
Interstate  .Air  Transportation:  .An  individual 
may  not  smoke  in  an  aircraft  in  scheduled 
passenger  interstate  air  transportation  or 
scheduled  passenger  intrastate  air 
transportation. 

(b)  Smoking  Prohibition  in  Foreign  Air 
Transportation:  The  Secretary  of 
Transportation  shall  require  all  air  carriers 
and  foreign  air  carriers  to  prohibit  smoking 
in  any  aircraft  in  scheduled  passenger  foreign 
air  transportation. 

(c)  Limitation  on  Applicability: 

(1)  In  general:  If  a  foreign  government 
objects  to  the  application  of  subsection  (b)  on 
the  basis  that  subsection  (b)  provides  for  an 
extraterritorial  application  of  the  laws  of  the 
United  States,  the  Secretarv'  shall  waive  the 
application  of  subsection  (b)  to  a  foreign  air 
carrier  licensed  by  that  foreign  government  a! 
sut:h  time  as  an  alternative  prohibition 
negotiated  under  paragraph  (2)  becomes 
effec:tive  and  is  enforced  bv  the  Secretarv. 

(21  Alternative  prohibition:  If.  pursuant  to 
paragraph  (1).  a  foreign  government  objects  to 
the  prohibition  under  subsection  (b).  the 
Secretary  shall  enter  into  bilateral 
negotiations  with  the  objecting  foreign 
government  to  provide  for  an  alternative 
smoking  prohibition. 

(d)  Regulations:  The  Secretar>'  shall 
prescribe  such  regulations  as  are  necessary  to 
earn,'  out  this  section. 

(b)  Effective  Date:  The  amendment  made 
by  subsection  (a)  shall  take  effect  on  the  date 
that  is  60  days  after  the  date  of  enactment  of 
this  Act. 

Final  Rule 

The  Office  of  the  Secretary's  current 
smoking  regulations  are  contained  in  14 
CFR  Part  252  and  require  that  air 
carriers  and  foreign  air  carriers  prohibit 
smoking  on  certain  flights.  This  rule 
amends  Part  252  to  implement  the 
recent  statutory  ban  on  smoking  for  air 
carriers  and  foreign  air  carriers.  This 
rule  bans  smoking  on  all  scheduled 
passenger  flights  of  air  carriers,  and  on 
all  scheduled  passenger  flight  segments 
of  foreign  air  carriers  (1)  between  points 
in  the  U.S.  and  (2)  between  the  U.S.  and 
foreign  points.  The  statutory'  ban  on 
passengers  smoking  on  aircraft  in 
interstate  and  intrastate  air 
transportation  is  self-executing  and  goes 
into  effect  on  the  60th  day  after 
enactment  of  the  statute  whether  or  not 
we  update  this  regulation.  Since  this 
rule  essentially  restates  a  statutory 
mandate  with  an  imminent  deadline, 
seeking  prior  notice  and  comment  on  it 
is  unnecessary  under  5  U.S.C.  553(b). 

The  rule  also  incorporates  the  waiver 
provision  for  foreign  air  carriers  under 
criteria  provided  in  the  statute.  That  is, 
a  foreign  government  can  object  to  the 
rule  as  an  extraterritorial  application  of 
U.S.  laws  and  request  a  waiver  of  the 
requirements,  once  bilateral 
negotiations  with  the  U.S.  have  put  in 


place  an  alternative  smoking 
prohibition. 

Smoking  on  the  flight  deck  is  now 
prohibited  by  the  govermnent  only  on 
scheduled  non-stop  flights  between 
Australia,  Canada,  New  Zealand  and  the 
United  States.  Consistent  with  the 
recent  statute,  the  new  section  252.8  in 
the  rule  now  bans  smoking  in  all 
locations  within  the  aircraft,  including 
the  flight  deck.  This  new  ban  applies  to 
all  air  carrier  and  foreign  air  carrier 
flights  covered  by  the  rule.  The  rule 
does  not  change  the  current  requirement 
in  §252.11  that  air  carriers  prohibit 
smoking  whenever  their  aircraft  are  on 
the  ground.  The  ban.  as  it  applies  to 
foreign  air  carriers,  is  less  extensive.  In 
particular,  it  is  flight-specific,  applying 
only  from  the  time  the  aircraft  begins 
enplaning  passengers  to  the  time  that  all 
passengers  complete  deplaning. 

The  recent  statutory'  ban  on  smoking 
applies  to  individual  passengers  and 
flight  crew  as  well  as  to  air  carriers  and 
foreign  air  carriers.  This  rule  applies 
only  to  air  carriers  and  foreign  air 
carriers.  The  companion  FAA  rule 
published  elsewhere  in  todays  Federal 
Register  implements  the  statutory  ban 
on  smoking  by  such  individuals. 

We  have  made  nonsubstantive 
changes  to  Part  252  to  use  the  terms  "air 
carrier"  and  "foreign  air  carrier  ".  as 
defined  in  49  USC  40102.  in  all 
sections,  changed  and  otherwise 
unchanged.  As  stated  above,  an  "air 
carrier"  is  a  citizen  of  the  United  States 
undertaking  to  provide  air 
transportation,  and  a  "foreign  air 
carrier"  is  a  person,  not  a  citizen  of  the 
United  States,  undertaking  to  provide 
foreign  air  transportation. 

Effective  Date 

The  Administrative  Procedure  Act.  5 
U.S.C.  553(d)(3),  states  that  regulations 
may  not  go  into  effect  less  than  30  days 
after  publication  except  where  good 
cause  is  shown.  The  Wendell  H.  Ford 
Aviation  Investment  and  Reform  Act  for 
the  21st  Century  directs  the  Secretary'  of 
Transportation  to  issue  regulations  to 
prohibit  smoking  on  scheduled  flights 
within  60  days  of  its  enactment. 
Therefore,  we  must  make  this 
amerdment  effective  by  June  4,  2000. 
We  have  determined  that  good  cause 
exists  to  make  this  amendment  effective 
on  June  4,  2000,  rather  than  30  days 
after  publication.  All  air  carrier  flights 
and  nearly  98  percent  of  foreign  air 
carrier  flights  to  and  from  the  U.S. 
already  meet  this  requirement.  As  a 
result,  making  the  rule  effective  in  less 
than  30  days  after  publication  will 
burden  very  few  foreign  air  carriers. 


Disposition  of  Comments  to  the  1990 
Interim  Final  Rule  (Docket  No.  46783) 

On  February-  13.  1990.  the  Office  of 
the  Secretary-  published  an  interim  final 
rule  in  the  Federal  Register  (55  FR 
4991)  implementing  Public  Law  101- 
164.  That  act  banned  smoking  on  most 
scheduled  airline  flight  segments  within 
the  United  States.  The  rule  also  codified 
a  blanket  waiver  concerning  single- 
entity  charters  and  made  otiier 
clarify'ing  changes.  In  addition,  the 
interim  rule  requested  comments  on 
changing  the  applicability  of  section 
252.13  from  ""less  than  30  seats"  to  ""30 
seats  or  less"  in  order  to  conform  to  the 
terminology'  used  in  the  Federal 
Aviation  Administration's  (FAA)  carrier 
operating  rules  found  in  14  CFR  Parts 
135  and  121.  We  did  not  receive  any 
comments  on  the  proposed  change. 
Accordingly,  this  final  rule  adopts  the 
change. 

We  received  four  comments  in 
response  to  the  interim  final  rule.  One 
commenter.  a  private  citizen,  expressed 
his  opposition  to  the  act  because  it  had 
the  effect  of  ""alleviatling]  any  fiscal 
responsibilities  the  airline  industry  mav 
encounter"'  to  install  more  efficient 
airplane  ventilation  systems.  However, 
the  smoking  ban  should  improve  the 
efficiency  of  existing  ventilation 
systems. 

Sun  Country-  Airlines  suggested  that 
the  smoking  ban  be  extended  to  all 
carriers,  whether  scheduled  or  charter 
operations.  Both  the  1989  and  2000 
legislation  apply  only  to  "scheduled 
flights."  Both  rules  simply  implement 
the  legislation.  Nevertheless,  there  has 
never  been  a  requirement  to  permit 
smoking  aboard  aircraft,  and  charter 
operators  have  alw-ays  been  free  to  ban 
smoking  on  any  or  all  of  their  flights. 

Another  private  citizen  commented 
that  smokers  also  have  rights  and 
suggested  that  proper  ventilation  would 
solve  the  problem  of  ""germ  ridden'"  air. 
The  Tobacco  Institute  [TI],  a  trade 
association  of  cigarette  manufacturers, 
stated  that  the  Department's  "broad 
statements  [in  the  interim  final  rule"s 
preamble]  as  to  "rights"  of  smokers  and 
nonsmokers"  is  "neither  necessary'  nor 
supported  by  the  legislation."  DOT's  use 
of  the  word  "rights"  merely  emphasizes 
that  smokers  do  not  have  the  right  to 
demand  that  an  airline  provide  a 
"smoking  seat."  We  did  not  intend  the 
discussion  in  the  interim  final  rule's 
preamble  to  be  a  policy  statement  of  the 
overall  rights  of  smokers  versus 
nonsmokers. 

TI  also  asserted  that  air  carriers  would 
"likely  suffer  competitive  disadvantage  " 
if  smoking  is  banned  on  those  air 
carriers'  international  flights.  Finally.  TI 
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asserted  that  the  rule  exempting  "single- 
entity  charters"  should  avoid  imposing 
unnecessary  admini.strative  burdens  on 
charter  operators.  Specifically.  TI 
believes  that  the  advance  notice 
provisions  of  §252.19  preclude 
"administrative  flexibility"  for  charter 
operators.  The  advance  notice 
provisions  of  §252.19  merely  codified  a 
blanket  waiver  for  single-entity  charter 
operators  that  has  been  in  effect  since 
1982  with  no  serious  problems.  In 
addition,  we  note  that  no  charter 
operator  has  commented  in  opposition 
to  this  section. 

Petition  of  David  James  Biss  (Docket 
No.  44778) 

On  April  7,  1987,  Mr.  David  Biss 
petitioned  the  Department  to  ban  all 
smoking  on  passenger-carrying 
commercial  aircraft  operating  under  the 
jurisdiction  of  the  DOT.  This  final  rule 
addresses  most  of  Mr.  Biss"  concerns. 
Accordingly,  this  rule  disposes  of  his 
petition  for  rulemaking. 

Regulatory  Process  Matters 

This  rule  is  a  nonsignificant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  has  not  been 
reviewed  by  the  Office  of  Management 
and  Budget  under  that  order.  This  rule 
is  also  not  significant  under  the 
Regulatory  Policies  and  Procedures  of 
the  Department  of  Transportation,  44  PR 
11034.  (February  26.  1979).  because  it 
primarily  implements  a  statutory 
directive.  This  rule  is  expected  to  have 
a  minimal  economic  effect,  therefore 
further  regulatory  evaluation  is  not 
necessary. 

Regulatory  Assessment 

The  additional  number  of  flights  on 
which  airlines  will  be  required  to  ban 
all  smoking  will  be  a  very  small 
percentage  of  all  those  between  the 
United  Slates  and  foreign  countries.  A 
total  of  159  air  carriers  and  foreign  air 
carriers  performed  departures  from  the 
United  States  to  foreign  countries  in 
1998.  Of  these.  35  were  certificated  in 
the  U.S.,  and  none  of  them  permits 
smoking.  Of  124  foreign  air  carriers, 
only  17  permitted  smoking  on  any 
flight.  Except  for  Aeroflot  and  Olympic 
Airways,  all  major  European  airlines 
ban  smoking.  So  do  most  of  those  in 
other  regions,  excepting  certain  foreign 
air  carriers  in  South  and  C'entral 
America,  Asia,  and  the  Middle  East.  Out 
of  191.000  departures  from  the  U.S.  by 
foreign  air  carriers,  only  1 1,000,  or  5.4 
percent,  permitted  smoking  in  1998. 
Smce  more  than  half  of  the  departures 
are  performed  by  air  carriers,  this 
represents  an  average  of  2.3  percent  of 
all  departures.  Even  this  figure  probably 


overstates  the  proportion  of  passengers 
newlv  affected  by  this  legislation  and 
rule,  because  the  majority  of  such  flights 
are  by  smaller  airlines  on  less  densely 
traveled  routes.  For  example,  2,800 
departures  are  performed  by  the 
Mexican  carrier  Aero  California,  which 
operates  DC-9  aircraft  seating  fewer 
than  100  passengers. 

The  benefits  of  protection  against 
environmental  tobacco  smoke  in  aircraft 
include  improved  comfort  of  passengers 
and  crew,  as  well  as  lower  risk  of  both 
acute  and  chronic  adverse  health 
impacts  associated  with  increased 
incidence  of  respirator^'  illnesses,  lung 
cancer,  heart  disease,  and  fetal  defects 
for  those  repeatedly  exposed  over  a  long 
period.  Safety  will  be  augmented  by 
reduced  risk  of  fire,  preventing 
impairment  of  the  alertness  of  crews 
resulting  from  smoke  intoxication,  and 
improved  reliability  of  equipment  that 
will  not  be  subjected  to  accumulated 
deposits  of  smoke  residues.  It  is  possible 
that  smokers  will  suffer  some 
discomfort  through  being  prevented 
from  smoking  during  the  flight,  but  they 
too  will  receive  the  stated  health  and 
safety  benefits. 

The  airlines  required  to  discontinue 
their  present  policies  of  permitting 
smoking  in  flight  will  benefit  from 
reduced  maintenance  costs  for  cleaning 
and  replacing  upholstery,  servicing  no- 
!>moking  lights,  and  emptying  ashtrays. 
They  will  suffer  no  loss  of  revenue 
through  diversion  of  smoking 
passengers;  because  there  are  no  close 
substitutes  for  scheduled  airline  flights 
in  international  transportation,  and  all 
flights  will  be  covered  by  the  same  no- 
smoking  rule. 

Small  Business  Impact 

Congress  enacted  the  Regulatory 
Flexibility  Act  of  1980,  5  U.S.C.  601  ef 
seq.,  to  ensure  that  small  entities  are  not 
unnecessarily  and  disproportionately 
burdened  by  government  regulations. 
The  act  requires  agencies  to  review 
proposed  regulations  that  may  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  For 
purposes  of  this  rule,  small  entities 
include  smaller  air  carriers. 

All  small  air  carriers  already  meet  the 
requirements  of  this  rule,  since  all  air 
carriers  already  ban  smoking  on  all 
scheduled  passenger  service.  This  rule 
contains  no  direct  reporting  or  record- 
keeping requirements  that  would  affect 
small  entities.  There  are  no  other  federal 
rules  that  duplicate,  overlap,  or  conflict 
with  this  rule.  Therefore,  I  certifi,'  under 
section  605(b)  of  the  Regulator>' 
Flexibility  Act  (5  U.S.C.  601  et  seq.)  that 
this  regulation  will  not  have  a 


significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Paperwork  Reduction  Act 

This  proposal  contains  no  collection- 
of-information  requirements  subject  to 
the  Paperwork  Reduction  Act,  Public 
Law  96-511,  44  U.S.C.  Chapter  35. 

Federalism  Implications 

We  have  reviewed  this  rule  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
13132,  dated  August  4,  1999,  and 
determined  that  it  will  not  have  a 
substantial  direct  effect  on  the  States,  on 
the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  The  rule  will  not 
limit  the  policymaking  discretion  of  the 
States.  Nothing  in  it  would  directly 
preempt  any  State  law  or  regulation. 
Because  the  rule  will  have  no  significant 
effect  on  State  or  local  governments,  no 
consultations  with  State  and  local 
governments  on  this  rule  were  necessary 
and  it  does  not  warrant  the  preparation 
of  a  Federalism  Assessment. 

National  Environmental  Policy  Act 

(NEPA) 

Issuing  this  rule  is  exempt  from  any 
requirement  to  prepare  an 
environmental  impact  statement  under 
NEPA  because  the  Department's  action 
is  ministerial  without  discretion.  In 
addition,  the  department  has 
determined  that  this  rule  will  not  have 
any  significant  impact  on  the  quality  of 
the  human  environment.  Smoking 
within  an  aircraft  has  a  negligible  effect 
on  the  environment  outside  of  the 
aircraft  and  its  elimination  would  also 
have  a  negligible  effect. 

Within  the  aircraft,  smoking  can 
result  in  non-smoking  passengers  and 
crew  being  exposed  to  environmental 
tobacco  smoke  (ETS).  A  study  by  the 
Department  showed  that  ETS 
contaminants  are  not  restricted  to  the 
smoking  section  of  an  aircraft  but  are 
fc  'ind  throughout  the  cabin,  particularly 
in  the  no    moking  area  closest  to  the 
smoking  section.  The  effect  of  a  smoking 
ban  would  be  to  reduce  the  health  risk 
to  passengers  and  crew  from  exposure  to 
ETS.  It  would  also  enhance  aviation 
safety  by  reducing  the  risk  of  (a)  fire,  (b) 
failure  of  compartments  holding  oxygen 
masks  to  open  because  of  the 
accumulation  of  tobacco  tar  residue  and 
(c)  degradation  of  the  crew's  ability  to 
function  properly. 

The  issuance  of  a  rule  baiuiing 
smoking  on  all  scheduled  passenger 
flights  to  and  from  this  country  by 
foreign  air  carriers  and  on  all 
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international  scheduled  passenger 
flights  of  air  carriers  would  have  no 
adverse  effect  on  the  environment.  In 
fact,  the  rule  would  improve  air  quality 
within  the  aircraft,  reduce  the  risk  of 
adverse  health  effects,  and  enhance 
aviation  safety. 

Therefore,  the  department  has  found 
that  the  rule  will  have  no  significant 
adverse  economic  impact.  A  copy  of  the 
environmental  assessment  has  been 
filed  in  the  public  docket. 

List  of  Sub)ects  in  14  CFR  Part  252 

Air  carriers.  Aircraft.  Consumer 
protection.  Foreign  air  carriers, 
smoking. 

Accordingly,  the  Office  of  the 
Secretary  of  the  U.S.  Department  of 
Transportation  revises  14  CFR  part  252 
to  read  as  follows: 

PART  252— SMOKING  ABOARD 
AIRCRAFT 

Sec. 

252.1  Purpose. 

252.2  Applicability. 

252.3  Smoking  ban:  air  carriers 

^52.5     Smoking  ban:  foreign  air  carriers. 

252.7  No-smoking  sections. 

252.8  Extent  of  smoking  restrictions  252.9 
Ventilation  systems. 

252.11  Aircraft  on  the  ground. 

252.13  Small  aircraft. 

252.15  Cigars  and  pipes. 

252.17  Enforcement. 

252.19  Single-entity  charters. 

Authority:  Pub.  L  101-164:  49  U.S.C. 
40102,  40109,  40113,  41701.  41702.  41706.  as 
amended  by  section  708  of  Pub.  L  106-181, 
41711.  and'46301. 

Cross  Reference:  For  smoking  rules  of  the 
Federal  Aviation  Administration,  see  14  CFR 
121.317(c),  121.571(a)(l)(i).  129.29. 
135.117(a)(1).  and  135.127(a). 

§252.1     Purpose. 

This  part  implements  a  ban  on 
smoking  of  tobacco  products  on  air 
carrier  and  foreign  air  carrier  flights  in 
scheduled  intrastate,  interstate  and 
foreign  air  transportation,  as  required  by 
49  use  41706.  It  also  addresses 
smoking  on  charter  flights.  Nothing  in 
this  regulation  shall  be  deemed  to 
require  air  carriers  or  foreign  air  carriers 
to  permit  the  smoking  of  tobacco 
products  aboard  aircraft. 

Note  to  §  252.1:  As  defined  in  49  U.S.C. 
40102.  an  "air  carrier"  i.s  a  citizen  of  the 
United  States  undertaking  to  provide  air 
transportation,  and  a  "foreign  air  carrier"  is 
a  person,  not  a  citizen  of  the  United  States, 
undertaking  to  provide  foreign  air 
transportation. 

§252.2    Applicability. 

This  part  applies  to  all  operations  of 
air  carriers  engaged  in  interstate, 
intrastate  and  foreign  air  transportation 


and  to  foreign  air  carriers  engaged  in 
foreign  air  transportation,  but  does  not 
apply  to  the  on-demand  services  of  air 
taxi  operators. 

§252.3    Smoking  ban:  air  carriers. 

Air  carriers  shall  prohibit  smoking  on 
all  scheduled  passenger  flights. 

§  252.5    Smolcing  t>an:  foreign  air  carriers. 

(a)  Foreign  air  carriers  shall  prohibit 
smoking  on  all  scheduled  passenger 
flight  segments: 

(1)  Between  points  in  the  United 
States,  and 

(2)  Between  the  U.S.  and  any  foreign 
point. 

(b)  A  foreign  government  objecting  to 
the  application  of  paragraph  (a)  of  this 
section  on  the  basis  that  paragraph  (a) 
provides  for  extraterritorial  application 
of  the  laws  of  the  United  States  may 
request  and  obtain  a  waiver  of 
paragraph  (a)  from  the  Assistant 
Secretary  of  Transportation  for 
Transportation  Policy,  provided  that  an 
alternative  smoking  prohibition 
resulting  from  bilateral  negotiations  is 
in  effect. 

§  252.7    No-smol(ing  sections. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  air  carriers  operating 
nonstop  flight  segments  to  which 

§§  252.3  and  252.13  do  not  apply  shall 
provide,  at  a  minimum: 

(1)  A  no-smoking  section  for  each 
class  of  service; 

(2)  A  sufficient  number  of  seats  in 
each  no-smoking  section  to 
accommodate  all  persons  in  that  class  of 
service  who  wish  to  be  seated  there; 

(3)  Expansion  of  no-smoking  sections 
to  meet  passenger  demand;  and 

(4)  Special  provisions  to  ensure  that  if 
a  no-smoking  section  is  placed  between 
smoking  sections,  the  nonsmoking 
passengers  are  not  unreasonably 
burdened. 

(b)  On  flights  for  which  passengers 
may  make  confirmed  reservations  and 
on  which  seats  are  assigned  before 
boarding,  an  air  carrier  need  not  provide 
a  seat  in  a  no-smoking  section  to  a 
passenger  who  has  not  met  the  carrier's 
requirements  as  to  time  emd  method  of 
obtaining  a  seat  on  the  flight,  or  who 
does  not  have  a  confirmed  reservation. 
If  a  seat  is  available  in  the  established 
no-smoking  section,  however,  an  air 
carrier  shall  seat  there  any  enplaning 
passenger  who  so  requests,  regardless  of 
boarding  time  or  reservation  status. 

§  252.8    Extent  of  smoking  restrictions. 

The  restrictions  on  smoking  described 
in  §§252.3  through  252.7  shall  apply  to 
all  locations  within  the  aircraft. 


§  252.9    Ventilation  systems. 

Air  carriers  shall  prohibit  smoking 
whenever  the  ventilation  system  is  not 
fully  functioning.  Fully  functioning  for 
this  purpose  means  operating  so  as  to 
provide  the  level  and  quality  of 
ventilation  specified  and  designed  bv 
the  manufacturer  for  the  number  of 
persons  currently  in  the  passenger 
compartment. 

§252.1 1    Aircraft  on  the  ground. 

(a)  Air  carriers  shall  prohibit  smoking 
whenever  the  aircraft  is  on  the  ground. 

(b)  With  respect  to  the  restrictions  on 
smoking  described  in  §  252.5.  foreign  air 
carriers  shall  prohibit  smoking  from  the 
time  an  aircraft  begins  enplaning 
passengers  until  the  time  passengers 
complete  deplaning. 

§252.13    Small  aircraft. 

Air  carriers  shall  prohibit  smoking  on 
aircraft  designed  to  have  a  passenger 
capacity  of  30  or  fewer  seats. 

Note  to  §  252.13:  This  section,  like  the  rest 
of  this  part,  does  not  appl\  to  on-demand 
ser\'ices  of  air  taxi  operators:  see  tj  252.2  in 
this  part. 

§252.15    Cigars  and  pipes. 

Air  carriers  shall  prohibit  the  smoking 
of  cigars  and  pipes  aboard  aircraft. 

§252.17    Enforcement. 

Air  carriers  and  foreign  air  carriers 
shall  take  such  action  as  is  necessar\'  to 
ensure  that  smoking  by  passengers  or 
crew  is  not  permitted  in  the  passenger 
cabin  or  lavatories  on  no-smoking  flight 
segments.  Air  carriers  shall  take  such 
action  as  is  necessary  to  ensure  that 
smoking  by  passengers  or  crew  is  not 
permitted  in  no-smoking  sections  or  at 
other  times  or  places  where  smoking  is 
prohibited  by  this  part,  and  to  maintain 
required  separation  of  passengers  in 
smoking  and  no-smoking  areas. 

§  252.1 9    Single-entity  charters. 

On  single-entity  charters  operated 
pursuant  to  §§  207.50  or  208.300  of  this 
title,  air  carriers  need  not  comply  with 
the  procedures  of  this  part  252  if  such 
a  request  is  made  by  the  charterer, 
provided  that  each  passenger  on  such 
flights  is  given  notice  of  the  smoking 
procedures  for  the  flight  at  the  time  he 
or  she  first  makes  arrangements  to  take 
the  flight. 

Issued  in  Washington.  D.C.  on  |une  2. 
2000.  under  authority  delegated  h\  49  CFR 
1.56a  (h)2. 

Robert  S.  Goidner. 

Acting  Deputy  Assistant  Secretary  for 

Aviation  and  International  Affairs. 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Parts  121, 129,  and  135 

[Docket  No.  FAA-2000-7467:  Amendment 
No8.  121-277, 129-29  and  135-76] 

RIN2120-AH04 

Prohibition  of  Smoking  on  Scheduled 
Passenger  Flights 

agency:  Ffdnral  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 


summary:  The  FAA  is  amending  its 
regulations  to  bring  them  into 
conformance  with  recent  legislation 
prohibiting  smoking  aboard  all  aircraft 
in  scheduled  passenger  interstate  or 
intrastate  air  transportation  and 
scheduled  passenger  foreign  air 
transportation.  This  rule  is  being  issued 
with  a  related  DOT  rule  on  smoking, 
which  is  published  elsewhere  in  today's 
issue. 

DATES:  Effective  [une  4.  2000.  See  also 
"Discussion  of  Dates  "  under 
SUPPLEMENTARY  INFORMATION 
FOR  FURTHER  INFORMATION  CONTACT: 
Alberta  Brown,  Aviation  Safety 
Inspector.  AFS-200.  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SVV  ,  Washington,  Dt:  20591; 
telephone  (202)  267-8321. 
SUPPLEMENTARY  INFORMATION: 

Availability  of  Final  Rules 

An  electronic  copy  <>f  this  document 
mav  he  downloaded  using  a  modem  and 
suitable  communications  software  from 
the  FAA  regulations  section  of  the 
FedWorld  electronic;  bulletin  board 
service  (telephone;  (703)  321-3339),  or 
the  Government  Printing  Office's  (GPO) 
electronic  bulletin  board  service 
(telephone;  (202)  512-1661). 

Internet  users  may  reach  the  FAA's 
web  page  at  http;//wv\w. faa.gov/avr/ 
arm/nprm/nprm.htm  or  the  GFO's  web 
page  at  http;//www. access.gpo.gov/ndra 
for  access  to  recently  published 
rulemaking  documents. 

Any  person  may  obtain  a  copy  of  this 
document  by  submitting  a  request  to  the 
Federal  Aviation  Administration,  Office 
of  Rulemaking.  ARM-1 .  800 
Independence  Avenue  SVV., 
Washington.  DC  20591. 'or  by  calling 
(202)  267-9680.  Communications  must 
identify  the  amendment  number  or 
docket  number  of  this  final  rule. 

Persons  interested  in  being  placed  on 
the  mailing  list  for  future  rulemaking 
documents  should  request  from  the 
above  office  a  copy  of  Advisory  Circular 
No.  11-2A.  Notice  of  Proposed 


Rulemaking  Distribution  System,  which 
describes  the  application  procedure. 

Small  Entity  Regulatory  Enforcement 
Fairness  Act 

The  Small  Business  Regulatory 
Knforcement  Fairness  Act  of  1996 
(SBREFA)  requires  the  FAA  to  comply 
with  small  entity  requests  for 
information  or  advice  about  compliance 
with  statutes  and  regulations  withiu  its 
jurisdiction.  Internet  users  can  find 
information  on  SBREFA  on  the  FAA's 
web  page  at  http://\\'i\iv. foa.gov/avr/ 
arm/shff  fa/htm  and  may  send 
electronic  inquiries  to  the  following 
internet  address;  i^AWA- 
SBREFA@faa.gov. 

Background 

On  April  5,  2000,  Congress  enacted 
Public  Law  106-181,  the  Wendell  H. 
Ford  Aviation  Investment  and  Reform 
Act  for  the  21st  Centurv'.  Among  other 
things,  section  708  of  Public  Law  106- 
181  amended  49  U.S.C.  41706  by 
directing  the  Secretar>'  of  Transportation 
to  "require  all  air  carriers  and  foreign  air 
carriers  to  prohibit  smoking  in  any 
aircraft  in  scheduled  passenger  foreign 
air  transportation."  The  legislation  also 
stated,  "If  a  foreign  government  objects 
to  the  application  [of  the  smoking 
prohibition  in  foreign  air  transportation) 
on  the  basis  that  [it]  provides  for  an 
e.xtraterritorial  application  of  the  laws  of 
the  United  States,  the  Secretary  shall 
waive  the  application  of  [the 
prohibition]  to  a  foreign  air  carrier 
licensed  by  that  foreign  government  at 
such  time  as  an  alternative  prohibition 
negotiated  •    *    *  becomes  effective  and 
is  enforced  by  the  Secretary."  In 
addition,  the  legislation  stated.  "*   *   * 
the  Secretary  shall  enter  into  bilateral 
negotiations  with  the  objecting  foreign 
government  to  provide  for  an  alternative 
smoking  prohibition.  " 

Previously,  under  the  Office  of  the 
.Secretary's  rules  (14  CFR  part  252), 
•smoking  was  prohibited  for  the 
following  scheduled  flight  segments  of 
air  carriers; 

•  Between  any  two  points  within 
Puerto  Rico,  the  United  States  Virgin 
Islands,  the  District  of  Columbia,  or  any 
State  of  the  United  States  (other  than 
Alaska  or  Hawaii)  or  between  any  two 
points  in  any  one  of  the  above- 
mentioned  jurisdictions  (other  than 
Alaska  or  Hawaii); 

•  Within  the  State  of  Alaska  or  within 
the  State,  of  Hawaii;  or 

•  Scheduled  in  the  current 
Worldwide  or  North  American  Edition 
of  the  Official  Airline  Guide  for  6  hours 
(3r  less  in  duration  and  between  any 
point  listed  in  [the  first  bulleted 
paragraph  above)  and  any  point  in 


Alaska  or  Hawaii,  or  between  any  point 
in  Alaska  and  any  point  in  Hawaii. 

The  Office  of  the  Secretar>'s 
regulations  applied  predominantly  to 
smoking  in  the  passenger  cabin,  but 
smoking  on  the  flight  deck  was 
permitted  under  the  FAA's  rules  if 
authorized  by  the  pilot  in  command  for 
any  part  of  the  operation,  except  during 
airplane  movement  on  the  surface, 
takeoff,  or  landing.  [See  former  14  CFR 
121.317(g).)  However,  since  1994.  an 
international  agreement  has  prohibited 
smoking  on  the  flight  deck  of  specified 
international  flights  [e.g.,  certain  flights 
between  the  United  States  and 
Australia).  Many  air  carriers  have 
voluntarily  limited  smoking  in  response 
to  customer  request.  For  example,  at 
least  one  major  air  carrier  has  banned 
smoking  on  all  airline  property, 
including  airplanes,  crew  buses, 
vehicles,  and  buildings. 

Today's  final  rule  is  a  direct  result  of 
legislative  amendments  to  49  U.S.C. 
41706.  Because  Congress  mandated 
these  changes,  good  cause  exists  for  the 
Department  of  Transportation  to  amend 
its  rules  concerning  smoking  (14  CFR 
part  252)  and  for  the  FAA  to  make 
conforming  amendments  to  its  own 
rules.  A  legislative  mandate  of  this 
nature  makes  it  "unnecessary"  to 
provide  notice  and  comment 
procedures.  (See  5  U.S.C.  553  (b)(B).) 

Section-by-Section  Analysis 

Section  121.31 7— Passenger 
information  requirements,  smoking 
prohibitions,  and  additional  seat  belt 
requirements — The  heading  is  being 
revised  to  reflect  the  fact  that  the  section 
contains  smoking  prohibitions  in 
addition  to  passenger  information  and 
seat  belt  requirements. 

Paragraph  (c)  is  being  revised  in  its 
entirety  to  apply  to  situations  in  which 
the  new  legislation  and  14  CFR  part  252 
ban  smoking.  For  those  operations,  no 
person  may  operate  an  airplane  unless 
either  the  "No  Smoking"  passenger 
information  sign  is  lighted  for  the  entire 
flight,  or  one  or  more  "No  Smoking" 
placards  meeting  the  requirements  of  14 
CFR  25.1541  are  posted  for  the  entire 
flight  segment.  Thus,  paragraph  (c)  itself 
does  not  ban  smoking  on  certain  flights. 
Instead,  the  paragraph  informs  people 
who  operate  airplanes  in  part  121 
operations  that  when  smoking  is  banned 
for  the  entire  flight  segment  (e.g..  on 
those  flights  identified  in  14  CFR  part 
252),  then  either  the  "No  Smoking"' 
passenger  information  signs  must  be 
lighted,  or  "No  Smoking"  placards  must 
be  posted. 

Other  situations  exist  in  which  the 
new  legislation  and  recent  amendments 
to  14  CFR  part  252  do  not  ban  smoking. 
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In  those  situations,  the  FAA's  long- 
standing rules  have  banned,  and 
continue  to  ban,  smoking  at  certain 
times.  For  example,  in  a  part  121 
supplemental  operation  (either  an  all- 
cargo  operation  or  a  passenger-carr>'ing 
operation  in  which  the  air  carrier/ 
commercial  operator  did  not  hold  out  a 
schedule  to  the  public),  the  recent 
legislative  ban  on  smoking  and  the 
recent  amendments  to  14  CFR  part  252 
do  not  apply  because  it  applies  only  on 
scheduled  passenger  flights.  On 
supplemental  operations,  smoking  has 
been  banned,  and  continues  to  be 
banned,  for  example,  "during  any 
movement  [of  the  airplane]  on  the 
surface,  for  each  takeoff,  for  each 
landing,  and  at  any  other  time 
considered  necessary  by  the  pilot  in 
command."  However,  for  supplemental 
operations,  the  legislation  does  not  ban 
smoking  in  the  passenger  cabin  during 
en  route  phases  of  the  flight,  unless  the 
pilot  in  command  considers  it  necessary- 
to  turn  on  the  "'No  Smoking"  signs.  For 
all  part  121,  part  129,  and  part  135 
operations,  smoking  has  been,  and 
continues  to  be,  prohibited  in  any 
aircraft  lavatory.  The  FAA's  ban  on 
smoking  in  lavatories  applies  regardless 
of  whether  the  14  CFR  part  252  smoking 
ban  applies  to  the  entire  flight  segment 
or  whether  it  is,  for  example,  a  part  121 
supplemental  or  part  135  on-demand 
operation  where  the  operator  may 
permit  smoking  during  an  en  route 
segment  of  the  flight  in  some 
circumstances.  (See  14  CFR  121.317  (h), 
129.29  (a),  and  135.127  (c).)  These 
operators  of  supplemental  and  on- 
demand  flights  must  keep  in  mind  that 
there  are  additional  smoking 
prohibitions  for  "small  aircraft" 
specified  in  14  CFR  252.13. 

Also  under  newly  revised  §  121.317 
(c),  the  word  "aircraft  "  is  being  changed 
to  "airplane  "  because  part  121  has  only 
airplanes,  and  former  paragraphs  (c)(1), 
(c)(2),  and  (c)(3)  are  being  deleted  since 
these  provisions  reflect  the  former 
statutory  provisions. 

Paragraph  (g)  of  §121. 317  is  being 
revised  to  identify  certain  kinds  of 
operations  conducted  under  part  121 
where  smoking  has  been  neither  banned 
by  the  recent  legislative  amendments 
nor  changed  by  14  CFR  part  252.  The 
revised  paragraph  specifies  the 
situations  during  which  a  pilot  in 
coimnand  permits  smoking  on  the  flight 
deck.  It  is  important  to  explain  what 
newly  revised  (g)  does  not  do.  It  does 
not  apply  in  those  situations  where 
Congress  banned  smoking  on  the  entire 
aircraft.  For  example,  the  legislation  and 
recently  amended  14  CFR  part  252  ban 
smoking  on  aircraft  in  scheduled 
passenger  interstate  air  transportation  or 


scheduled  passenger  intrastate  air 
transportation.  Thus,  for  purposes  of 
part  121,  smoking  is  banned  for  the 
entire  flight  segment  on  the  entire 
airplane  (including  the  flight  deck)  on 
most  part  121  domestic  operations. 

Smoking  is  banned  on  all  part  121 
operations  that  are  engaged  in 
"interstate  air  transportation" 
operations,  as  that  term  is  defined  in  49 
U.S.C.  40102(a)(25).  However,  some  part 
121  domestic  operations  that  are 
conducted  entirely  within  a  State  of  the 
United  States  are  not  covered  by  the 
legislative  ban  on  smoking.  Congress 
provided  that  a  person  may  not  smoke 
in  an  aircraft  in  scheduled  passenger 
""intrastate  air  transportation.  "  The  term 
"intrastate  air  transportation"  is  defined 
in  49  U.S.C.  40102(a)(27).  To  meet  the 
statutory  definition  of  ""intrastate  air 
transportation,"  the  transportation  must 
be  provided  by  a  common  carrier  for 
compensation  or  hire  entirely  within 
one  State,  and  it  must  be  done  in  a 

"turbojet  powered  aircraft  capable  of 
carr>'ing  at  least  30  passengers.  "  (See  49 
U.S.C.  40102  (a)(27).)  Therefore,  if  a  part 
121  domestic  operation  or  a  part  135 
commuter  operation  is  conducted 
entirely  within  one  State  but  it  is 
conducted  with  a  turbojet  aircraft  that  is 
not  capable  of  carrying  at  least  30 
passengers,  or  is  conducted  with  an 
aircraft  that  is  not  turbojet  powered, 
then  it  is  not  engaged  in  the  statutor\- 
"intrastate  air  transportation."  Thus,  the 
legislative  ban  on  smoking  does  not 
apply  to  those  operations;  however,  a 
Department  of  Transportation  ban  on 
smoking  in  certain  "small  aircraft"  mav 
apply.  (See  14  CFR  252.13.)  On  those 
domestic  operations  and  commuter 
operations  that  are  not  covered  by  the 
legislative  ban,  by  the  Department  of 
Transportation's  14  CFR  part  252  ban.  or 
by  international  agreement,  the  former 
regulations  and  the  revised  regulations 
permit  the  pilot  in  command  to 
authorize  smoking  on  the  flight  deck  (if 
it  is  physically  separated  from  the 
passenger  compartment),  except  during 
aircraft  movement  on  the  surface  or 
during  takeoff  or  landing.  However, 
when  the  14  CFR  part  252  ban  applies, 
it  also  prohibits  smoking  whenever  the 
aircraft  is  on  the  ground.  The  pilot  in 
command  may  authorize  smoking  on 
the  flight  deck  on  flights  not  covered  by 
the  legislative  ban  or  14  CFR  part  252, 
even  when  the  "No  Smoking"  signs  are 
lighted  or  when  the  "No  Smoking" 
placards  are  posted,  except  during  the 
aircraft  movement  specified  in  the 
previous  sentence. 

It  should  also  be  noted  that  the 
legislative  ban  does  not  apply  to  all- 
cargo  operations  and  to  "unscheduled" 
passenger-carrying  operations,  and  thus. 


does  not  apply  to  most  part  121 
supplemental  operations  and  most  part 
135  on-demand  operations.  There  are  a 
few  scheduled  passenger-carr\'ing 
operations  that  are  defined  in  §  119.3  as 
'On-demand  operations.  "  (See 
paragraph  (2)  of  the  definition  of  '"On- 
demand  operation  "  in  §  119.3.)  The  few 
scheduled  passenger-carrying 
operations  that  are  classified  bv  part  119 
as  '"on-demand"  are  subject  to  the 
legislative  ban  and  the  14  CFR  part  252 
ban.  provided  the  flights  are  either 
scheduled  passenger  flights  in  interstate 
air  transportation,  or  the  flights  are 
scheduled  passenger  intrastate  air 
transportation  operations  conducted  in 
turbojet  powered  aircraft  capable  of 
carrying  at  least  30  passengers. 
Therefore,  in  revised  paragraph  (g).  the 
FAA  is  carr>'ing  forward  the  authority 
for  the  pilot  in  command  to  permit 
smoking  on  the  flight  deck  (if  it  is 
physically  separated  from  the  passenger 
compartment)  in  certain  situations  (even 
when  the  "No  Smoking"  signs  are 
lighted)  for  those  flights  not  covered  by 
the  legislative  ban  or  the  14  CFR  part 
252  ban  on  smoking.  One  situation  in 
which  the  pilot  in  command  does  not 
have  the  authority  to  permit  smoking  on 
the  flight  deck  is  when  the  aircraft  is 
moving  on  the  surface,  or  during  takeoff 
or  landing. 

Finally,  because  scheduled  passenger- 
carr\'ing  public  charter  operations  under 
14  CFR  part  380  are  subject  to  the 
legislative  ban  on  smoking,  and  because 
those  operations  are  also  subject  to  the 
14  CFR  part  252  ban  on  smoking,  the 
FAA  must  make  it  clear  in  its  rules  that 
the  pilots  in  command  of  aircraft  in 
those  operations  do  not  have  the 
authority  to  permit  smoking  on  the 
flight  deck.  Scheduled  passenger- 
cariA'ing  public  charter  operations 
conducted  under  14  CFR  part  380  are 
treated  as  Supplemental  Operations 
under  part  121,  or  On-Demand 
Operations  under  part  135.  even  though 
the  operator  may  well  hold  out  to  the 
public  a  departure  location,  departure 
time,  and  arrival  location,  which 
satisfies  the  definition  of  "scheduled 
operations"  in  §  119.3. 

Section  129.29  Smoking 
prohibitions — This  section  is  being 
revised  in  its  entirety  to  prohibit 
smoking  by  anyone  auN-where  on  an 
aircraft  during  scheduled  passenger 
foreign  air  transportation  or  during  any 
scheduled  passenger  interstate  or 
intrastate  air  transportation.  The  revised 
section  also  includes  the  words  "unless 
authorized  by  the  Secretary  of 
Transportation,"  because  the  legislation 
states  that  foreign  governments  that 
object  to  the  ban  may  negotiate 
alternatives  with  the  Secretary. 
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Section  135.127  Passenger 
information  requirenwnts  and  smoking 
prohibitions — The  heading  of  the 
section  is  being  revised  to  include  a 
reference  to  smoking  prohibitions. 

Pciragraph  (a)  is  being  revised  in  its 
entirety  to  require  that  smoking  by 
anyone  at  any  time  during  any 
scheduled  flight  is  prohibited  and  to 
specify  the  methods  by  which 
passengers  may  be  notified  of  no 
smoking. 

Paragraph  (b)  is  being  revised  in  a 
maimer  similar  to  the  revisions  to 
§  121.317(g).  See  discussion  of 
§  121.317(g)  above,  except  that  part  121 
refers  only  to  airplanes,  while  part  135 
refers  to  aircraft. 

Discussion  of  Dates 

Section  708  of  Public  Law  106-181 
states  that  the  amendment  to  49  U.S.C. 
41706  is  effective  on  |une  4.  2000  (60 
days  after  the  date  of  enactment  of  the 
legislation).  This  final  rule,  which 
implements  conforming  amendments  to 
the  FAAs  regulations,  is  effective  on 
June  4,  2000.  Because  Congress 
mandated  these  changes,  good  cause 
exists  for  the  Department  of 
Transportation  to  amend  its  rules 
concerning  smoking  (14  CFR  part  252) 
and  for  the  FAA  to  make  conforming 
amendments  to  its  rules.  A  legislative 
mandate  makes  it  "unnecessary"  to 
provide  for  notice  and  comment 
procedures.  (See  5  U.S.C.  553  (b)(B).) 

Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3507  (d))  requires  that  the 
FAA  consider  the  impact  of  paperwork 
and  other  information  collection 
burdens  imposed  on  the  public.  We 
have  determined  that  there  are  no  new 
information  collection  requirements 
associated  with  this  rule. 

International  Compatibility 

In  keeping  with  U.S.  obligations 
under  the  convention  on  International 
Civil  Aviation,  it  is  Fi\.\  policy  to 
comply  with  International  Civil 
Aviation  Organization  (K'AO)  Standards 
and  Recommended  Practices  to  the 
maximum  extent  practicable.  The  FAA 
reviewed  ICAO  Standards  and 
Recommended  Practices  but  did  not 
find  corresponding  provisions  that 
differ  from  this  rulemaking  action. 

In  its  1992  session,  the  ICAO 
Assembly  passed  Resolution  A29-15 
concerning  smoking  on  international 
passenger  flights  The  resolution  called 
on  member  states  to  take  appropriate 
measures  "to  restrict  smoking 
progressively  on  all  international 
flights."  To  reduce  health  hazards  to 
passengers  and  crew  and  to  enhance 


aviation  safety,  the  governments  of 
Australia,  Canada.  New  Zealand,  and 
the  United  States  have  since  entered 
into  an  international  agreement  banning 
smoking  on  their  airlines  during  all  non- 
stop flights  between  those  countries. 
This  international  agreement  applies  to 
all  locations  within  an  aircraft  in 
passenger  operation,  including  the  flight 
deck,  cabin,  and  lavatories. 

Economic  Evaluation  Summary 

Changes  to  Federal  regulations  must 
undergo  several  economic  analyses. 
First,  Executive  Order  12866  directs  that 
each  Federal  agency  shall  propose  or 
adopt  a  regulation  only  upon  a  reasoned 
determination  that  the  benefits  of  the 
intended  regulation  justify  its  costs. 
Second,  the  Regulatory  Flexibility  Act 
of  1980  requires  agencies  to  analyze  the 
economic  impact  of  regulatory  changes 
on  small  entities.  Third,  the  Trade 
Agreements  Act  (19  U.S.C.  2531-2533) 
prohibits  agencies  from  setting 
standards  that  create  unnecessary 
obstacles  to  the  foreign  commerce  of  the 
United  States.  In  developing  U.S. 
standards,  the  Trade  Act  also  requires 
the  consideration  of  international 
standards  and,  where  appropriate,  that 
they  be  the  basis  of  U.S.  standards. 
Fourth,  the  Unfunded  Mandates  Reform 
Act  of  1995  requires  agencies  to  prepare 
a  written  assessment  of  the  costs, 
benefits  and  other  effects  of  proposed  or 
final  rules  that  include  a  FederaJ 
mandate  likely  to  result  in  the 
expenditure  by  State,  local  or  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
annually  (adjusted  for  inflation). 

In  conducting  these  analyses,  the  FAA 
has  determined  this  rule:  (1)  Has 
benefits  that  do  justify  its  costs,  is  not 
a  "significant  regulatory  action."  as 
defined  in  the  Executive  Order,  and  is 
"significant,"  as  defined  in  DOT's 
Regulatory  Policies  and  Procedures;  (2) 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities;  (3) 
reduces  barriers  to  international  trade; 
and  (4)  does  not  impose  an  unfunded 
mandate  on  state,  local,  or  tribal 
governments,  or  on  the  private  sector. 
These  analyses  are  summarized  below. 

This  rule  incorporates  the  provisions 
of  49  use.  41706  (as  amended  by 
section  708  of  Pub.  L.  106-181 )  into  14 
CFR  Parts  121.  129.  and  135,  and  any 
costs  and  benefits  that  will  result  from 
this  rulemaking  are  attributable  to  the 
legislation.  Former  Department  of 
Transportation  provisions  allowing 
smoking  on  flights  over  6  hours  in 
duration  are  superseded  by  the  new 
legislation.  In  addition,  if  a  foreign  air 
carrier's  host  government  objects  to 
these  provisions  and  comments  to  the 


Secretary  of  Transportation,  the 
Secretary  will  negotiate  the  issue. 

The  methods  that  will  be  used  to 
inform  passengers  of  the  smoking 
prohibition  are  the  lighted  passenger 
information  sign  or  posted  "No 
Smoking"  placards,  and  the  required 
safety  briefing.  The  costs  involved  with 
this  rule,  which  are  attributable  to  the 
legislation,  are  minor,  as  a  smoking 
prohibition  has  been  in  place 
domestically  for  a  decade,  and  some  air 
carriers  have  already  banned  smoking 
on  all  flights  without  regulation. 

Air  carriers  will  realize  some  savings 
from  this  rule,  which  are  attributable  to 
the  legislation.  There  will  be  less  wear 
and  tear  on  the  ventilation  systems  on 
newly  covered  aircraft,  and  each  of 
these  aircraft  may  have  to  be  cleaned 
less  often.  Air  carriers  will  not  have  to 
deal  with  the  logistics  of  smoking  versus 
no-smoking  sections.  In  addition,  there 
are  health  benefits  to  people  from 
prohibiting  smoking  aboard  aircraft. 

The  FAA  concludes  that  there  are 
some  economic  benefits  to  the  air 
carriers  from  prohibiting  smoking  on 
these  newly  included  flights.  Congress, 
which  reflects  the  will  of  the  American 
public,  has  also  determined  that  the 
smoking  ban  is  in  the  best  interest  of  the 
nation.  As  stated  above,  this  rule 
directly  reflects  legislative  requirements 
and  therefore  the  associated  minor  costs 
and  benefits  occur  as  a  result  of  the 
legislation  rather  than  the  rule. 

Final  Regulatory  Flexibility 
Determination 

The  Regulatory  Flexibility  Act  of  1980 
(the  Act)  establishes  "as  a  principle  of 
regulatory  issuance  that  agencies  shall 
endeavor,  consistent  with  the  objective 
of  the  rule  and  of  applicable  statutes,  to 
fit  regulatory  and  informational 
requirements  to  the  scale  of  the 
business,  organizations,  and 
govenunental  jurisdictions  subject  to 
regulation."  To  achieve  that  principle, 
the  Act  requires  agencies  to  solicit  and 
consider  flexible  regulatory  proposals 
and  to  explain  the  rational  for  their 
actions.  The  Act  covers  a  wide-range  of 
small  entities,  including  small 
businesses,  not-for-profit  organizations 
and  small  governmental  jurisdictions. 

Agencies  must  perform  a  review  to 
determine  whether  a  proposed  or  final 
rule  will  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  If  the  determination  is  that  it 
will,  the  agency  must  prepare  a 
regulatory  flexibility  analysis  (RFA)  as 
described  in  the  Act. 

However,  if  an  agency  determines  that 
a  proposed  or  final  rule  is  not  expected 
to  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
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entities,  section  605(b)  of  the  1980  act 
provides  that  the  head  of  the  agency 
may  so  certif>'  and  an  RFA  is  not 
required.  The  certification  must  include 
a  statement  providing  the  factual  basis 
for  this  determination,  and  the 
reasoning  should  be  clear. 

For  this  rule,  the  small  entity  group  is 
considered  to  be  part  121,  part  129,  and 
part  135  air  carriers  or  commercial 
operators  (Standard  Industrial 
Classification  Code  (SIC)  4512).  As 
noted  above,  the  costs  for  each  air 
carrier  and  commercial  operator  will  be 
minimal. 

The  FAA  conducted  the  required 
review  of  this  rule  and  determined  that 
if  will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Accordingly,  pursuant  to  the 
Regulatory  Flexibility  Act,  5  U.S.C. 
605(b),  the  FAA  certifies  that  this  rule 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

International  Trade  Impact  Statement 

The  Trade  Agreement  Act  of  1979 
prohibits  Federal  agencies  from 
engaging  in  any  standards  or  related 
activities  that  create  unnecessary 
obstacles  to  the  foreign  commerce  of  the 
United  States.  Legitimate  domestic 
objectives,  such  as  safety,  are  not 
considered  unnecessary  obstacles.  The 
statute  also  requires  consideration  of 
international  standards  and  where 
appropriate,  that  they  be  the  basis  for 
U.S.  standards.  In  addition,  consistent 
with  the  Administration's  belief  in  the 
general  superiority  and  desirability  of 
bee  trade,  it  is  the  policy  of  the 
Administration  to  remove  or  diminish 
to  the  extent  feasible,  barriers  to 
international  trade,  including  both 
barriers  affecting  the  export  of  American 
goods  and  services  to  foreign  countries 
and  barriers  affecting  the  import  of 
foreign  goods  and  services  into  the 
United  States. 

In  accordance  with  the  above  statute 
and  policy,  the  FAA  has  assessed  the 
potential  effect  of  this  final  rule  and  has 
determined  that  it  will  impose  the  same 
costs  on  domestic  and  international 
entities  and  thus  has  a  neutral  trade 
impact. 

Executive  Order  13132,  Federalism 

The  FAA  has  analyzed  this  final  nde 
under  the  principles  and  criteria  of 
Executive  Order  13132.  Federalism.  The 
FAA  has  determined  that  this  action 
will  not  have  a  substantial  direct  effect 
on  the  states  or  the  relationship  between 
the  national  government  and  the  states 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  the 


FAA  has  determined  that  this  final  rule 
does  not  have  federalism  implications. 

Unfunded  Mandates  Determination 

The  Unfunded  Mandates  Reform  Act 
of  1995  (the  Act),  enacted  as  Pubic  Law 
104-4  on  March  22,  1995,  is  intended, 
among  other  things,  to  curb  the  practice 
of  imposing  unfunded  Federal  mandates 
on  State,  local,  and  tribal  governments. 

Title  II  of  the  Act  requires  each 
Federal  agency  to  prepare  a  written 
statement  assessing  the  effects  of  any 
Federal  mandate  in  a  proposed  or  final 
agency  rule  that  may  result  in  a  $100 
million  or  more  expenditure  (adjusted 
annually  for  inflation)  in  any  one  year 
by  State,  local,  and  tribal  governments, 
in  the  aggregate,  or  by  the  private  sector; 
such  a  mandate  is  deemed  to  be  a 
"significant  regulatory  action." 

This  final  rule  does  not  contain  such 
a  mandate.  Therefore,  the  requirements 
of  Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  do  not  apply. 

Environmental  Analysis 

FAA  Order  1050.1D  defines  FAA 
actions  that  may  be  categorically 
excluded  from  preparation  of  a  National 
Environmental  Policy  Act  (NEPA) 
environmental  assessment  or 
environmental  impact  statement.  In 
accordance  with  FAA  Order  1050. ID, 
appendix  4,  paragraph  4(j),  this 
rulemaking  action  qualifies  for  a 
categorical  exclusion. 

Energy  Impact 

The  energy  impact  of  this  rule  has 
been  assessed  in  accordance  with  the 
Energy  Policy  and  Conservation  Act 
(EPCA),  Pubic  Law  94-163,  as  amended 
(43  U.S.C.  6362)  and  FAA  Order  1053.1. 
It  has  been  determined  that  the  final 
rule  is  not  a  major  regulatory  action 
under  the  provisions  of  the  EPCA. 

List  ofSubiects 

14  CFR  Part  121 

Air  carriers.  Aircraft,  Airmen, 
Aviation  safety. 

14  CFR  Part  129 

Air  carriers,  Aircraft,  Airports, 
Aviation  safety. 

14  CFR  Partl35 

Aircraft,  Aviation  safety. 

The  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  title  14  CFR  parts  121, 129,  and 
135  as  follows: 


PART  121— OPERATING 
REQUIREMENTS:  DOMESTIC,  FLAG, 
AND  SUPPLEMENTAL  OPERATIONS 

1.  The  authority  citation  for  part  121 
is  revised  to  read  as  follows: 

AuthoritA':  49  L'.S.C   1061g).  40113.  40119. 
41706.  44101.  44701-44702.  44705.  44709- 
44711.  44713.  44716-^4717.  44722,  44901. 
44903-14904.  44912.  46105 

2.  Amend  §  121.317  by  revising  the 
section  heading  and  paragraphs  (c)  and 
(g)  to  read  as  follows: 

§  1 21 .31 7    Passenger  information 
requirements,  smoking  prohibitions,  and 
additional  seat  belt  requirements. 

***** 

(c)  No  person  may  operate  an  airplane 
on  a  flight  on  which  smoking  is 
prohibited  by  part  252  of  this  title 
unless  either  the  "No  Smoking" 
passenger  information  signs  are  lighted 
during  the  entire  flight,  or  one  or  more 
"No  Smoking"  placards  meeting  the 
requirements  of  §  25.1541  of  this 
chapter  are  posted  diu-ing  the  entire 
flight  segment.  If  both  the  lighted  signs 
and  the  placards  are  used,  the  signs 
must  remain  lighted  during  the  entire 
flight  segment. 
***** 

(g)  No  person  may  smoke  while  a  "No 
Smoking"  sign  is  lighted  or  while  "No 
Smoking"  placards  are  posted,  except  as 
follows: 

(1)  Supplemental  operations.  The 
pilot  in  command  of  an  airplane 
engaged  in  a  supplemental  operation 
may  authorize  smoking  on  the  flight 
deck  (if  it  is  physically  separated  from 
any  passenger  compeutment),  but  not  in 
any  of  the  following  situations: 

(i)  During  airplane  movement  on  the 
surface  or  during  takeoff  or  landing; 

(ii)  During  scheduled  passenger- 
carrying  public  charter  operations 
conducted  imder  part  380  of  this  title; 
or 

(iii)  During  any  operation  where 
smoking  is  prohibited  by  part  252  of  this 
title  or  by  international  agreement. 

(2)  Certain  intrastate  domestic 
operations.  Except  during  airplane 
movement  on  the  surface  or  during 
takeoff  or  landing,  a  pilot  in  command 
of  an  airplane  engaged  in  a  domestic 
operation  may  authorize  smoking  on  the 
flight  deck  (if  it  is  physically  separated 
from  the  passenger  compartment)  if — 

(i)  Smoking  on  the  flight  deck  is  not 
otherwise  prohibited  by  part  252  of  this 
title; 

(ii)  The  flight  is  conducted  entirely 
within  the  same  State  of  the  United 
States  (a  flight  from  one  place  in  Hawaii 
to  another  place  in  Hawaii  tJirough  the 
airspace  over  a  place  outside  of  Hawaii 
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is  not  entirolv  within  the  same  State); 
and 

(iii)  Tlie  airplane  is  either  not 
turbojet-powered  or  the  airplane  is  not 
capable  of  carrying  at  least  30 
passengers. 


PART  12*-OPERATIONS:  FOREIGN 
AIR  CARRIERS  AND  FOREIGN 
OPERATORS  OF  U.S.REGISTERED 
AIRCRAFT  ENGAGED  IN  COMMON 
CARRIAGE 

:).  The  authority  citation  for  part  129 
is  revised  to  read  as  follows: 

Authority:  4'l  t'  SC    U)6(g),  40104-^()1().t. 
4011  i.  401  1').  417im,  44701-44702.  4471  J. 
4471tS-44717.  44722.  44'K)  1-44904 ,  44')0H 

4.  Revise  «?  129.29  to  read  as  follows: 

§  1 29.29    Smoking  prohibitions. 

(a)  No  person  may  smoke  and  no 
operator  may  permit  smoking  in  any 
aircraft  lavatorv. 

(b)  Unless  otherwise  authorized  by 
the  Secretarv  of  Transportation,  no 
person  may  smoke  and  no  operator  may 
permit  smoking  anvwhere  on  the 
aircraft  (including  the  passenger  cabin 
and  the  flight  deck)  duruig  .scheduled 
passenger  foreign  air  transportation  or 
duruig  any  scheduled  passenger 
interstate  or  intrastate  air  transportation 

PART  135— OPERATING 
REQUIREMENTS:  COMMUTER  AND 
ON  DEMAND  OPERATIONS  AND 
RULES  GOVERNING  PERSONS  ON 
BOARD  SUCH  AIRCRAFT 

5.  The  authority  citation  for  part  i:i,5 
is  revised  to  read  as  follows: 


Authority:  49  I'  S  C.  106(g).  4170H.  44113. 
44701-44702.  4470.T.  44709.  44711-4471.1. 
4471")-44717.  44722 

6.  Amend  §  135.127  by  revising  the 
heading  and  paragraphs  (a)  and  (b)  to 
read  as  follows; 

§  1 35.1 27    Passenger  information 
requirements  and  smoking  prohibitions. 

(a)  No  person  may  conduct  a 
scheduled  flight  on  which  smoking  is 
prohibited  by  part  252  of  this  title 
unless  the  "No  Smoking"  passenger 
information  signs  are  lighted  during  the 
entire  flight,  or  one  or  more  "No 
Smoking"  placards  meeting  the 
requirements  of  §  25.1541  of  this 
chapter  are  posted  during  the  entire 
flight.  If  both  the  lighted  signs  and  the 
placards  are  used,  the  jigns  must  remain 
lighted  during  the  entire  flight  segment. 

(b)  No  person  may  smoke  while  a  "No 
Smoking"  sign  is  lighted  or  while  "No 
Smoking"  placards  are  posted,  except  as 
follows; 

(1)  On-demand  operations  The  pilot 
in  command  of  an  aircraft  engaged  in  an 
on-demand  operation  may  authorize 
smoking  on  the  flight  deck  (if  it.  is 
phvsicallv  separated  from  any  passenger 
(.ompartment),  except  in  any  of  the 
following  situations: 

(i)  During  aircraft  movement  on  the 
surface  or  during  takeoff  or  landing; 

(ii)  During  scheduled  passenger- 
carrying  public  charter  operations 
conducted  under  part  380  of  this  title; 

(ill)  During  on-demand  operations 
ctmducted  interstate  that  meet 
paragraph  (2)  of  the  definition  "On- 
demand  operation"  in  ^  119  3  of  this 
chapter,  unless  permitted  under 
paragraph  (b)(2)  of  this  section;  or 


(iv)  During  any  operation  where 
smoking  is  prohibited  by  part  252  of  this 
title  or  by  international  agreement. 

(2)  Certain  intrastate  commuter 
operations  and  certain  intrastate  on- 
demand  operations  Except  during 
aircraft  movement  on  the  surface  or 
during  takeoff  or  landing,  a  pilot  in 
command  of  an  aircraft  engaged  in  a 
commuter  operation  or  an  on-demand 
operation  that  meets  paragraph  (2)  of  the 
definition  of  "On-demand  operation"  in 
§  119.3  of  this  chapter  may  authorize 
smoking  on  the  flight  deck  (if  it  is 
physically  separated  from  the  passenger 
compartment,  if  any)  if — 

(i)  Smoking  on  the  flight  deck  is  not 
otherwise  prohibited  by  part  252  of  this 
title; 

(ii)  The  flight  is  conducted  entirely 
within  the  same  State  of  the  United 
States  (a  flight  from  one  place  in  Hawaii 
to  another  place  in  Hawaii  through  the 
airspace  over  a  place  outside  Hawaii  is 
not  entirely  within  the  same  State);  and 

(iii)  The  aircraft  is  either  not  turbojet- 
powered  or  the  aircraft  is  not  capable  of 
carrying  at  least  30  passengers. 

***** 

Issutn)  in  Washington  IX'  (in  lune  2.  2000 
Jane  F.  Garvey, 
Arlmiiiistrotdr 

[VR  U(K  .  0()-14li0.)  Filed  f>-6-<)0;  1  ,12  pm] 
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REMINDERS 

The  Items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users 
Inclusion  or  exclusion  trom 
this  list  has  no  legal 
significance 

RULES  GOING  INTO 
EFFECT  JUNE  9,  2000 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Onions  grown  in — 

Texas;  published  5-10-00 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 

Alabama;  published  4-10-00 
Alabama;  correction; 
published  6-7-00 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
California;  published  4-10-00 

Superfund  program: 

National  oil  and  hazardous 
substances  contingency 
plan — 

National  pnorities  list 
update;  published  4-10- 
00 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  services: 
Telecommunications  Act  of 
1996;  implementation — 
Truth-in-billing  and  billing 
format;  common  sense 
principles;  correction; 
published  6-9-00 
Radio  stations;  table  of 
assignments: 
Anzona  and  Colorado; 

published  5-25-00 
Montana;  published  5-16-00 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Animal  drugs,  feeds,  and 
related  products: 
Moxidectin;  published  6-9-00 
Sponsor  name  and  address 
changes — 

Medicis  Dermatologies, 
Inc.;  published  6-9-00 
LABOR  DEPARTMENT 

Occupational  Safety  and 
Health  Administration 

Slate  plans;  development, 
enforcement,  etc.: 


Postal  Service  coverage 
issues;  Federal 
enforcement  level 
changes  in  vanous  States: 
published  6-9-00 

MANAGEMENT  AND 
BUDGET  OFFICE 
Federal  Procurement  Policy 
Office 

Acquisition  regulations: 
Cost  Accounting  Standards 
Board — 

Cost  accounting  standards 
coverage;  applicability, 
thresholds,  and  waivers; 
published  6-9-OOf 

RULES  GOING  INTO 
EFFECT  JUNE  10,  2000 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

IFR  altitudes;  published  5-9-00 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Commodity  laboratory  testing 
programs: 

Science  and  technology 
laboratory  testing  service 
fees;  comments  due  by  6- 
15-00;  published  5-26-00 
Cranberries  grown  In — 
Massachusetts  et  al.; 
comments  due  by  6-14- 
00;  published  5-30-00 
Honey  research,  promotion, 
and  consumer  information 
order;  comments  due  by  6- 
14-00;  published  5-15-00 
National  Organic  Program; 
comments  due  by  6-12-00; 
published  3-13-00 
Onions  grown  in— 
Idaho  and  Oregon 
comments  due  by  6-14- 
00;  published  5-15-00 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Exportation  and  Importation  of 

animals  and  animal 

products: 

Livestock  exported  from 
U.S.;  origin  health 
certificates;  inspection 
requirements;  comments 
due  by  6-16-00;  published 
4-17-00 
Interstate  transportation  of 

animals  and  animal  products 

(quarantine): 


Tuberculosis  in  cattle   bison. 

goats,  and  captive 

cervids — 

State  and  area 
classifications: 
comments  due  by  6-16- 
00:  published  5-31-00 

AGRICULTURE 
DEPARTMENT 

Commodity  Credit 
Corporation 

Loan  and  purchase  programs 

Farm  Storage  Facility  Loan 

Program:  comments  due 

by  6-12-00;  published  5- 

11-00 

AGRICULTURE 

DEPARTMENT 

Food  Safety  and  Inspection 

Service 

Meat  and  poultry  insF>ection 
Other  consumer  protection 
activities,  comments  due 
by  6-15-00:  published  3- 
17-00 

AGRICULTURE 

DEPARTMENT 

Rural  Utilities  Service 

Flectric  loans: 
Insured  and  guaranteed 
loans;  general  and  pre- 
loan  policies  and 
procedures:  comments 
due  by  6-16-00,  published 
5-17-00 

COMMERCE  DEPARTMENT 
International  Trade 
Administration 

Educational  and  scientific 
institutions:  instruments  and 
apparatus 

Florence  Agreement 
Program:  procedures 
changes;  comments  due 
by  6-12-00:  published  5- 
12-00 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Endangered  and  threatened 

species: 

Sea  turtle  conservation: 
Atlantic  waters  off  eastern 
North  Carolina  and 
Virginia;  closure  to  large- 
mesh  gillnet  fishing; 
comments  due  by  6-12- 
00;  published  5-18-00 
Fishery  conservation  and 

management: 

Alaska;  fishenes  of 
Exclusive  Economic 
Zone — 

Pacific  cod;  comments 
due  by  6-12-00; 
published  4-11-00 

Ocean  and  coastal  resource 
management: 

Coastal  Zone  Management 
Act  Federal  consistency 


regulations,  comments 
due  by  6-15-00   published 
6-1-00 

COMMERCE  DEPARTMENT 
Patent  and  Trademark  Office 

Patent  cases 

Amencan  Inventors 
Protection  Act 
implementation- 
Inter  Partes  reexamination 
proceedings    optional 
comments  due  by  6-12- 
00.  published  4-6-00 

COMMODITY  FUTURES 
TRADING  COMMISSION 

Commodity  Exchange  Act 
Large  commodity  pool 
operators;  public  reporting 
requirements:  comments 
due  by  6-16-00:  published 
4-17-00 

DEFENSE  DEPARTMENT 
Defense  Logistics  Agency 

Acquisition  regulations 
Altemative  dispute 
resolution,  comments  due 
by  6-15-00   published  5- 
16-00 

DEFENSE  DEPARTMENT 

Acquisition  regulations 
Foreign  military  sales 
contract  line  items: 
closeout,  comments  due 
by  6-12-00.  published  4- 
13-00 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans:  approval  and 
promulgation,  vanous 
States 
Alabama   comments  due  by 

6-12-00:  published  5-11- 

00 
Anzona.  comments  due  by 

6-12-00.  published  4-13- 

00 

Califomia,  comments  due  by 
6-15-00    published  5-16- 
00 
Illinois  and  Missoun 
comments  due  by  6-16- 
00.  published  4-17-00 
Hazardous  waste 
Project  XL  program:  site- 
specific  projects — 
International  Paper 
Androscoggin  Mill  pulp 
and  paper 

manufactunng  facility. 
ME:  comments  due  by 
6-15-00.  published  5-16- 
00 

FARM  CREDIT 
ADMINISTRATION 

Farm  credit  system 

Federal  Agricultural 
Mortgage  Corporation: 
nsk-based  capital 
requirements,  comments 
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due  by  6-12-00    published 
2-24-00 
FEDERAL 

COMMUNICATIONS 
COMMISSION 
Common  carrier  services 
Carrier  identification  codes 
soft  slamming'    and 
carrier  identification 
problems  arising  from 
shared  use,  and  resellers 
requirement  to  obtain  own 
codes   comments  due  by 
6-13-00    published  6-9-00 
Digital  television  stations,  table 
of  assignments 
Virginia;  comments  due  by 
6-12-00,  published  4-27- 
00 
Frequency  allocations  and 
radio  treaty  matters 
Software  defined  radios 
inquiry;  comments  due  by 
6-14-00.  published  3-31- 
00 
Radio  stations,  table  of 
assignments 

Michigan,  comments  due  by 
6-16-00;  published  5-12- 
00 
Television  broadcasting 
Children's  television 
programming,  filing 
requirements  extended; 
comments  due  by  6-12- 
00;  published  5-4-00 
FEDERAL  HOUSING 
FINANCE  BOARD 
Federal  home  loan  bank 
system 

Acquired  member  assets 
core  mission  activities, 
investments  and 
advances;  comments  due 
by  6-15-00.  published  5- 
26-00 
FEDERAL  MARITIME 
COMMISSION 

Carrier  automated  tariffs  and 
tanff  systems 
Public  access  charges 
comments  due  by  6-15- 
00.  published  5-16-00 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Management 
Regulation 

Surplus  personal  property 
donation,  comments  due 
by  6-12-00;  published  4- 
13-00 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Health  Care  Financing 
Administration 
Medicare 
Coverage  decisions;  cntena; 
comments  due  by  6-15- 
00.  published  5-16-00 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Endangered  and  threatened 
species 


Critical  habitat 
designations — 
Alameda  whipsnake 
comments  due  by  6-i2- 
00    published  5-15-00 
Holmgren  milk-vetch  and 
Shivwits  milk-vetch 
comments  due  by  6-12- 
00.  published  4-12-00 

INTERNATIONAL 

DEVELOPMENT 

COOPERATION  AGENCY 

Overseas  Private  Investment 

Corporation 

Freedom  of  Information  Act, 
implementation,  comments 
due  by  6-12-00;  published 
5-11-00 

PERSONNEL  MANAGEMENT 

OFFICE 

Pay  administration; 
Dual  compensation 
reductions  for  military 
retirees,  repeal;  comments 
due  by  6-12-00,  published 
4-12-00 

POSTAL  SERVICE 

Domestic  Mail  Manual 
Sack  preparation  changes 
for  periodicals  nonletter- 
size  pieces  and 
periodicals  prepared  on 
pallets,  comments  due  by 
6-15-00;  published  5-16- 
00 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Investment  advisers 
Electronic  filing  system  and 
Form  ADV  update, 
comments  due  by  6-13- 
00,  published  4-17-00 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Ports  and  waterways  safety 
New  York  Hartior,  Western 
Long  Island  Sound.  East 
and  Hudson  Rivers.  NY, 
safety  zones,  comments 
due  by  6-12-00.  published 
5-11-00 
Virginia  Beach.  VA,  safety 
zone,  comments  due  by 
6-15-00.  published  5-19- 
00 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives 
Agusta.  comments  due  by 
6-13-00.  published  4-14- 
00 
Airbus,  comments  due  by  6- 

15-00,  published  5-16-00 
Bell,  comments  due  by  6- 

16-00.  published  5-17-00 
Boeing,  comments  due  by 
6-12  00,  published  4-28- 
00 


Eurocopter  France 
comments  due  by  6-13- 
00   published  4-14-00 
Fokker   comments  due  by 
6-12-00    published  5-12- 
00 
Gulfstream.  comments  due 
by  6-13-00    published  4- 
14-00 
McDonnell  Douglas, 
comments  due  by  6-12- 
00    published  4-28-00 
Airworthiness  standards 
Special  conditions — 
Boeing  Model  747-200 
series  airplanes; 
comments  due  by  6-16- 
00;  published  5-2-00 
Morrow  Aircraft  Corp 
Model  MB-300  airplane, 
comments  due  by  6-14- 
00;  published  5-15-00 
Class  D  and  Class  E 
airspace;  comments  due  by 
6-16-00;  published  5-2-00 
Class  D  and  Class  E 
airspace,  correction; 
comments  due  by  6-16-00; 
published  5-12-00 
Class  E  airspace;  comments 
due  by  6-15-00;  published 
5-5-00 
Federal  airways,  comments 
due  by  6-16-00;  published 
4-24-00 
TREASURY  DEPARTMENT 
Customs  Service 
Educational  and  scientific 
institutions;  instruments  and 
apparatus 

Florence  Agreement 
Program;  procedures 
changes;  comments  due 
by  6-12-00.  published  5- 
12-00 

UST  OF  PUBLIC  LAWS 


This  IS  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws   It 
may  be  used  in  con|unction 
with    PLUS'  (Public  Laws 
Update  Service)  on  202-523- 
6641    This  list  IS  also 
available  online  at  http;// 
www  nara  gov/fedreg 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in   "slip  law '  (individual 
pamphlet)  form  from  the 
Supenntendent  of  Documents, 
US   Government  Pnnting 
Office,  Washington.  DC  20402 
(phone,  202-512-1808)    The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http// 
www  access  gpogov/nara/ 


index  html   Some  laws  may 
not  yet  be  available 

S.J.  Res.  44/P.L.  106-205 

Supporting  the  Day  of  Honor 
2000  to  honor  and  recognize 
the  service  of  minonty 
veterans  in  the  United  States 
Armed  Forces  during  World 
War  II    (May  26    2000,  114 
Stat    312) 

H.R.  154/P.L.  106-206 

To  allow  the  Secretary  of  the 
Interior  and  the  Secretary  of 
Agriculture  to  establish  a  fee 
system  for  commercial  filming 
activities  on  Federal  land,  and 
for  other  purposes    (May  26. 
2000;  114  Stat    314) 

H.R.  371/P.L.  106-207 

Hmong  Veterans' 
Naturalization  Act  of  2000 
(May  26.  2000;  114  Stat    316) 

H.R.  834/P.L.  106-208 

National  Historic  Preservation 
Act  Amendments  of  2000 
(May  26.  2000;  114  Stat.  318) 

H.R.  1377/P.L.  106-209 

To  designate  the  facility  of  the 
United  States  Postal  Service 
located  at  9308  South 
Chicago  Avenue,  Chicago, 
Illinois,  as  the  "John  J. 
Buchanan  Post  Office 
Building"    (May  26,  2000;  114 
Stat    320) 

H.R.  1832/P.L.  106-210 

Muhammad  Ali  Boxing  Reform 
Act  (May  26.  2000;  114  Stat 
321) 

H.R.  3629/P.L.  106-211 
To  amend  the  Higher 
Education  Act  of  1965  to 
improve  the  program  foi 
American  Indian  Tribal 
Colleges  and  Universities 
under  part  A  of  title  III    (May 
26.  2000;  114  Stat.  330) 

H.R.  3707/P.L.  106-212 

American  Institute  in  Taiwan 
Facilities  Enhancement  Act 
(May  26,  2000,  114  Stat   332) 

S.  1836/P.L.  106-213 

To  extend  the  deadline  for 
commencement  of  construction 
of  a  hydroelectric  project  in 
the  State  of  Alabama,  (May 
26,  2000;  114  Stat   334) 
Last  List  May  25,  2000 


Public  Laws  Electronic 
Notification  Service 
(PENS) 

PENS  Is  a  free  electronic  mail 
notification  service  of  newly 
enacted  public  laws   To 
subscnbe.  go  to  www  gsa  gov/ 
archives/publaws-l.html  or 
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laws.  The  text  of  laws  is  not 
available  through  this  service 
PENS  cannot  respond  to 
specific  inquiries  sent  to  this 
address 


Public  Laws 


106th  Congress,  2nd  Session,  2000 


Pan^pfMet  prints  of  public  laws,  often  referred  to  as  slip  aws.  are  tne  initial  publication  of  Feoeral 
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('ompan>  ut  personal  najiic 
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I 1   Checlc  Payable  to  the  Supenntendent  of  Documents 
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1 1   CiPO  Deposit  Account 
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Microfiche  Editions  Available... 


Federal  Register 

The  Federal  Register  is  published  daily  in 
24x  microfiche  format  and  mailed  to 
subscrit>ers  the  following  day  via  first 
class  mail.  As  part  of  a  microfiche 
Federal  Register  sutjscription,  the  LSA 
(List  of  CFR  Sections  Affected)  and  the 
Cumulative  Federal  Register  Index  are 
mailed  monthly. 

Code  of  Federal  Regulations 

The  Code  of  Federal  Regulations, 
comprising  approx-mately  200  volumes 
and  revised  at  least  once  a  year  on  a 
quarterly  basis,  is  published  in  24x 
microfiche  format  and  the  current 
year's  volumes  are  mailed  to 
subscribers  as  issued. 


Microfiche  Subscription  Prices: 

Federal  Register: 

One  year:  $253.00 
Six  months:  $126.50 

Code  of  Federal  Regulations: 

Current  year  (as  issued):  $290.00 
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Superintendent  of  Documents  Subscription  Order  Form 
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FederaJ  Register  (MFFR) 


Code  of  Federal  Regulations  (CFRM7) 
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n  Six  months  at  $126.50 
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Charge  your  order. 

It's  Easy! 
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Plione  your  orders  (202)  512-1800 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
appticability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C   1510 

The  Code  of  Federal  Regulations  is  sold  by 
the  Supenntendent  of  Documents  Prices  of 
new  bool<s  a^e  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  29 

[Docket  No.  TB-99-10] 
RIN  0581-AB65 

Tobacco  Inspection;  Subpart  B — 
Regulations 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

action:  Final  rule. 

SUMMARY:  The  Agricultural  Marketing 
Service  (AMS)  is  adopting,  as  a  final 
rule,  with  changes,  an  interim  final  rule 
revising  the  regulations  governing 
permissive  inspection  of  tobacco  that 
special  tests  and  services  be  provided  by 
AMS,  as  requested  by  the  industry.  This 
action  incorporates  recommendations 
made  by  the  Burley  Tobacco  Advisory 
Committee  and  the  buying  segment  of 
the  tobacco  industry  that  moisture 
testing  be  performed  by  AMS  on  all 
burley  tobacco  marketed  during  the 
1999-2000  marketing  season.  The 
revisions  will  continue  to  provide 
regulatory  authority  to  conduct  moisture 
testing  and  collect  fees  and  charges  for 
these  services. 

EFFECTIVE  DATE:  July  12.  2000. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
P.  Duncan  III.  Deputy  Administrator, 
Tobacco  Programs,  Agricultural 
Marketing  Service  (AMS).  United  States 
Department  of  Agriculture  (USDA). 
Room  502  Annex  Building.  P.O.  Box 
96456,  Washington,  DC  20090-6456;  or 
Fax:  (202) 205-0235. 
SUPPLEMENTARY  INFORMATION:  The 
Department  published  in  the  Federal 
Register  on  December  2.  1999  (64  FR 
67469)  an  interim  final  rule  amending 
the  regulations  at  7  CFR  part  29,  subpart 
B.  The  Department  requested  comments 
on  the  regulation.  The  comment  period 
expired  on  January  31,  2000.  and  AMS 


received  no  comments  on  the 
amendments. 

This  final  rule  revises  the  regulations 
governing  the  permissive  inspection  of 
tobacco  pursuant  to  the  provisions  of 
the  Tobacco  Inspection  Act  (49  Stat. 
741.  7  U.S.C.  511  etseq.]. 

The  Burley  Tobacco  Advisory 
Committee  made  a  recommendation  at 
its  June  10.  1999.  meeting  that  AMS 
conduct  moisture  testing  on  all  burley 
tobacco  offered  for  sale  at  designated 
auction  markets.  The  recommendation 
was  contingent  on  successful  price 
negotiations  between  the  buying 
segment  and  burley  tobacco  warehouse 
operators.  The  committee  further 
recommended  that  tobacco  marketed  in 
an  experimental  unitized  package  be 
turned  90  degrees  within  the  row  as  a 
condition  of  the  testing  process. 

During  the  1998-99  marketing  season, 
approximately  60  million  pounds  of 
burley  tobacco  was  sold  in  the 
experimental  unitized  package  and 
tested  for  moisture  content  bv  the 
warehouse  operators.  The  unitized  bale 
is  a  new  experimental  package 
consisting  of  an  even  number  of 
traditional  burley  bales  with  one 
additional  bale  opened  and  evenly 
arranged  on  top  which  is  securely 
bound  with  metal  wires  to  form  a 
rectangular  cube. 

Due  to  integrity  issues  between  the 
buying  and  warehouse  segments  of  the 
industry,  it  was  recommended  that  a 
third  party  entity  perform  the  moisture 
testing.  After  three  months  of 
discussions  and  negotiations  bv  the 
buying  segment  and  the  Burley  Auction 
Warehouse  Association,  representing  95 
percent  of  burley  tobacco  warehouse 
operators,  a  commitment  was  obtained 
from  the  four  major  tobacco  companies 
purchasing  burley  tobacco  to  reimburse 
AMS  $.0020  per  pound  for  providing 
moisture  testing  services.  These  testing 
services  were  conducted  on  all  burley 
tobacco  during  the  1999-2000 
marketing  season,  including  the 
traditional  lot  consisting  of  a  maximum 
of  eight  bales  and  the  experimental 
unitized  package,  offered  for  sale  at 
designated  markets. 

Therefore,  at  the  recommendation  of 
the  Burley  Tobacco  Advisory  Committee 
and  the  buying  segment  of  the  tobacco 
industry,  the  Department  implemented 
revised  regulations  to  conduct  special 
testing  services  for  interested  parties 
and  charge  fees  to  recover  the  costs  of 


providing  the  ser\'ice  as  determined  bv 
the  Deputy  Administrator.  Tobacco 
Programs. 

Tnis  rule  has  been  determined  to  be 
"non  significant"  for  purposes  of 
Executive  Order  12866.  and  therefore, 
has  not  be  reviewed  by  the  Office  of 
Management  and  Budget. 

This  rule  has  been  reviewed  under 
Executive  Order  12988.  Civil  Justice 
Reform.  This  action  is  not  intended  to 
have  retroactive  effect  This  rule  will 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  thev 
present  an  irreconcilable  conflict  with 
this  rule.  There  are  no  administrative 
procedures  which  must  be  exhausted 
prior  to  any  judicial  challenge  to  the 
provisions  of  this  rule. 

Additionally,  in  conformance  with 
the  provisions  of  the  Regulatorv 
Flexibility  Act  (5  U.S.C.  601  et'seq).  full 
consideration  has  been  given  to  the 
potential  economic  impact  upon  small 
business.  All  tobacco  warehouses  and 
producers  fall  within  the  confines  of 
"small  business"  which  are  defined  bv 
the  Small  Business  Administration  (13 
CFR  121.201)  as  those  having  annual 
receipts  of  less  than  S500.000  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $3,500,000.  There  are 
approximately  190  tobacco  warehouses 
and  approximately  30,000  producers 
and  most  warehouses  and  producers 
may  be  classified  as  small  entities.  The 
Agricultural  Marketing  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  the  fees  are  not  mandator)'  but 
apply  only  when  special  inspections  or 
services  are  requested.  This  rule 
continues  revisions  that  amended  the 
regulation  governing  the  permissive 
inspection  of  tobacco  to  conduct  special 
testing  services  for  interested  parties 
and  charge  fees  to  recover  the  costs  of 
providing  the  service  as  determined  by 
the  Deputy  Administrator,  Tobacco 
Programs. 

The  rule  is  changed  slightly  to  make 
it  clearer  that  the  amoimt  of  the  fees  for 
special  tests  and  services  will  be 
determined  by  agreement. 

Lists  of  Subjects  in  7  CFR  Part  29 

Administrative  practice  and 
procedure,  Advisory  committees. 
Government  publications.  Imports, 
Pesticides  and  pests.  Reporting  and 
recordkeeping  requirements.  Tobacco. 
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Acconiin^lv.  thf  lutt-rim  final  rult- 
am»mdins  7  (IFK  part  29  vvhiih  was 
publishtHi  at  B4  FR  ti74»i9  on  Dm:nmb«'r 
2,  149M,  is  adiiptcii  as  a  final  rule  with 
the  fiillowing  chan^rs 

PART  29— TOBACCO  INSPECTION 

Subpart  B — Permissive  Inspection 

1    The  anthuritv  citation  for  7  C:FK 
part  29.  subpart  B.  i  ontinues  to  read  as 
follows: 

Authority:  7  I'  ,S C  'jlliii  .iinl  '>!  Ir 

2.  Section  29  .Sfi  is  amended  by 
revising?  the  last  sentence  to  read  as 
follows: 

§29.56     PermiMlve  inspection. 

*    *    *  Sp€H:ial  tests  and  services  may 
be  performed  for  interested  persons  to 
the  extent  that  available  facilities  will 
permit,  subject  to  the  payment  of  fees  as 
provided  in  *»  29.123 

,V  In  t»  29  12.i.  paraf^raph  (e)  is  revised 
to  read  as  follows 

$29,123     Fees  and  charges. 
•  «  •  •  • 

(e)  Fees  for  special  tests  and  services 
will  be  determined  by  aj^reement 
between  the  Deputv  Administrator. 
Tobacco  I'rograms.  and  the  applicant  or 
applicants  for  service. 

Ddlf.l    luiif  (i   21)00 
Kathleen  A.  Merrixan. 

Administnitiir.  A^ru  ultnnil  Miirkftinn 
Sfn,  II  f 
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NATIONAL  CREDIT  UNION 
ADMINISTRATION 

12  CFR  Part  716 

Privacy  of  Consumer  Financial 
Information 

AGENCY:  National  Credit  Union 
Administration  (N('IIA) 
ACTION:  Final  rule 


SUMMARY:  The  NC.\ !  A  Board  is  issuing  a 
final  rule  to  amend  the  requirements  for 
privacy  and  opt  nut  notice  where  there 
is  a  joint  relationship  on  a  loan  The 
amendment  provides  that  a  credit  union 
is  required  to  provide  a  separate  initial 
notice  and  a  separate  opt  out  notice  to 
eai:h  borrower  and  guarantor  only  if  the 
c:redit  union  actually  shares  their 
nonpublic  personal  informaticm  with 
nonaffiliated  third  jjarties  outside  of  one 
of  the  permissible  exceptions  This 
amendment  does  not  affei.t  the  right  of 
borrowers  and  guarantors  to  receive 
notices  if  they  are  otherwi.se  entitled  to 


receive  them  as  members  of  the  credit 

union. 

EFFECTIVE  DATE:  This  rule  is  effective 

November  13.  2000   However. 

(.ompliante  is  not  required  until  julv  1. 

2001. 

ADDRESSES:  National  Credit  Union 

Administration.  177,5  Duke  Street, 

Ale.xandria,  Virginia  22314-3428. 

FOR  FURTHER  INFORMATION  CONTACT: 

Man,  F  Rupp  or  Regina  M  Metz.  Staff 

Attorneys,  Divisicm  of  Operations. 

Office  of  (k'neral  Counsel,  at  the  above 

address  or  telephone:  (703)  .518-6.540 

SUPPLEMENTARY  INFORMATION: 

Background 

On  February  24.  2000,  the  NCUA 
Board  i.ssued  a  proposed  rule  and.  on 
May  8.  2000.  a  final  rule  applicable  to 
all  federally-insured  credit  unions,  as 
required  by  the  Clramm-Leach-Bliley  Act 
(GLB  Act).  65  FR  10988  (March  1.  2000) 
and  65  FR  31722  (May  18.  2000)  The 
Board  received  99  comments  on  its 
proposal  The  final  rule  required  credit 
unions  to  have  a  privacy  policy  and 
provide  certain  disclosures  and  notices 
to  individuals  about  whom  credit 
unions  {:olle<:t  nonpublic  personal 
information  In  drafting  the  rule,  the 
NC'UA  participated  as  part  of  an 
interagency  group  composed  of 
representatives  from  the  NCUA.  the 
Federal  Trade  Commission,  the  Office  of 
Comptroller  of  the  C;urrency,  Board  of 
Governors  of  the  Federal  Reserve 
System,  Secretary  of  the  Treasury,  and 
Securities  and  Exchange  Commission 
(collwitively.  the  Agencies).  The  final 
rule  took  into  account  the  unique 
circumstances  of  federally-insured 
credit  unions  and  their  members  but,  as 
required  by  the  GLB  Act,  was  consistent 
and  comparable  with  the  regulations  of 
the  other  Agencies 

The  other  Agencies'  final  regulations, 
which  were  issued  after  the  NCUA. 
permit  a  financial  institution  to  provide 
a  single  initial  notice  and  opt  out  notice 
if  two  or  more  consumers  jointly  obtain 
a  financial  product  or  service  Unlike 
the  other  Agencies.  NCUA's  rule 
specifically  excluded  from  the 
provisions  governing  joint  relationships, 
the  authority  to  provide  only  one  notice 
in  the  case  of  a  loan.  65  FR  at  31743. 
31745  The  Board's  rationale  for  the 
exclusion  was  that  "co-makers  and 
guarantors  should  receive  the  notice  and 
right  to  opt  out  because  of  the  extent 
and  nature  of  nonpublic  personal 
information  provided  to  the  credit 
union  in  conjunc:tion  with  these  types  of 
transactions."  65  FR  at  31728,  Upon 
further  refiection.  the  Board  is 
pj'rsuaded  by  the  50  commenters  that 
objected  to  requiring  separate  notices  for 


all  joint  account  holders.  The 
commenters  noted  that  the 
administrative  and  financial  burden  of 
tracking  down  joint  account  holders  is 
substantial  and  that  one  notice  is 
consistent  with  other  consumer  loan 
regulations.  The  Board  believes  that  to 
accomplish  its  goal  of  protecting 
borrowers  and  guarantors  hom  the 
sharing  of  their  nonpublic  personal 
information,  notice  to  all  borrowers  and 
guarantors  is  not  necessary  and  has 
amended  its  rule  to  require  notices  only 
under  limited  circumstances.  The  Board 
is  amending  the  rule  to  provide  that  a 
credit  union  must  only  provide  separate 
notices  to  individuals,  other  than  the 
primary  borrower,  if  a  credit  union  is 
actually  sharing  nonpublic  personal 
information  about  them. 

Final  Amendment 

Sections  716.4(fl(2)  and  716.7(d)(6)  of 
this  amendment  only  require  a  credit 
union  to  provide  a  separate  initial 
notices  and  opt  out  notice  to  all 
borrowers  and  guarantors  if  the  credit 
union  shares  their  nonpublic  personal 
information  with  nonaffiliated  third 
parties  other  than  for  purposes 
permitted  under  §§  716.13,  716.14  and 
716.15,  In  addition,  no  armual  notices 
are  required. 

This  amendment  does  not  affect  the 
notice  requirements  for  existing 
members  in  §  716.4(d)  or  the  duty  in 
§«i  716.4.  716.5  and  716.7  to  provide 
initial,  annual  and  opt  out  notices  to  co- 
borrowers  and  guarantors  who  have  a 
member  relationship  with  the  credit 
union,  in  addition  to  a  co-borrower  or 
guarantor  relationship.  Finally,  this 
provision  does  not  affect  the  right  of  a 
co-borrower  or  guarantor  to  opt  out  as 
permitted  for  other  types  of  joint 
relationships. 

This  provision  is  effective  November 
13,  2000,  and  compliance  is  mandatory 
luly  1,  2001.  This  means  that,  like  the 
recently  passed  final  rule,  all  notices 
required  by  this  amendment  must  be 
mailed  by ')uly  1,  2001.  65  FR  at  31749. 

The  Board  is  issuing  this  rule  as  a 
final  rule  because  it  decreases  the 
regulatory  burden  and  there  is  a  strong 
public  interest  in  having  a  final  privacy 
rule  in  place  that  allows  federally- 
insured  credit  unions  ample  time  to 
comply.  Accordingly,  and  for  good 
cause,  because  the  rule  decreases  the 
regulatory  burden,  pursuant  to  5  U.S.C. 
553(b)(3)(B).  notice  and  public 
procedures  are  impracticable, 
unnecessary,  and  contrary  to  the  public 
interest. 
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Regulatory  Procedures 

A.  Paperwork  Reduction  Act 

The  final  rule  does  not  impose  any 
additional  paperwork  requirements  on 
federally-insured  credit  unions. 

B.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612)  requires,  subject  to 
certain  exceptions,  that  NCUA  prepare 
an  initial  regulatory  flexibility  analysis 
(IRFA)  with  a  proposed  rule  and  a  final 
regulator}'  flexibility  analysis  (FRFA) 
with  a  final  rule,  unless  NCUA  certifies 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  credit  unions.  For 
purposes  of  the  Regulatory  Flexibility 
Act.  and  in  accordance  with  NCUA's 
authority  under  5  U.S.C.  601(4),  NCUA 
has  determined  that  small  credit  unions 
are  those  with  less  than  one  million 
dollars  in  assets.  See  12  CFR  791.8(a). 
NCUA's  final  rule  will  apply  to 
approximately  1,626  small  credit 
unions,  out  of  a  total  of  approximately 
10,627  federally-insured  credit  unions. 

The  NCUA  Board  has  determined  and 
certifies  that  the  final  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  credit 
union.  The  reason  for  this  determination 
is  that  the  final  rule  decreases  the 
regulatory  burden  for  all  federally- 
insured  credit  union.  This  will  result  in 
reduced  costs  for  all  federally-insured 
credit  unions. 

C.  Executive  Order  13132 

Executive  Order  13132  encourages 
independent  regulatory  agencies  to 
consider  the  impact  of  their  regulatory 
actions  on  state  and  local  interests.  In 
adherence  to  fundamental  federalism 
principles,  NCUA,  an  independent 
regulatory  agency  as  defined  in  44 
U.S.C.  3502(5),  voluntarily  complies 
with  the  executive  order.  This  final  rule 
will  apply  to  all  federally-insured  credit 
unions,  but  it  will  not  have  substantial 
direct  effects  on  the  states,  on  the 
relationship  between  the  national 
government  and  the  states,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Section  507  of  the 
GLB  Act  states  that  state  law  may 
provide  greater  consumer  protections 
than  this  proposed  rule.  In  that  event, 
federal  law  would  not  preempt  state 
law.  NCUA  has  determined  the  final 
rule  does  not  constitute  a  policy  that  has 
federalism  implications  for  purposes  of 
the  executive  order. 


D.  Small  Business  Regulatory 
Enforcement  Fairness  Act 

The  Small  Business  Regulator}' 
Enforcement  Fairness  Act  of  1996  (Pub. 
L.  104-121)  provides  generally  for 
congressional  review  of  agency  rules.  A 
reporting  requirement  is  triggered  in 
instances  where  NCUA  issues  a  final 
rule  as  defined  by  Section  551  of  the 
Administrative  Procedures  Act.  5  U.S.C. 
551.  NCUA  has  recommended  to  The 
Office  of  Management  and  Budget  that 
it  determine  that  this  is  not  a  major  rule, 
and  is  awaiting  its  determination. 

E.  The  Treasury  and  General 
Government  Appropriations  Act,  1999 — 
Assessment  of  Federal  Regulations  and 
Policies  on  Families 

NCUA  has  determined  that  the  final 
rule  will  not  affect  family  well-being 
within  the  meaning  of  section  654  of  the 
Treasury  and  General  Government 
Appropriations  Act,  1999,  Public  Law 
105-277,  112  Stat.  2681  (1998). 

Agency  Regulatory  Goal 

NCUA's  goal  is  clear,  understandable 
regulations  that  impose  minimal 
regulator}'  burden.  This  rule  reduces  a 
requirement  for  federally-insured  credit 
unions  and  so  it  meets  the  agency's  goal 
of  reducing  regulatory  burden. 

List  of  Subiects  12  CFR  Part  716 

Consumer  protection.  Credit  unions, 
Privacy,  Reporting  and  recordkeeping 
requirements. 

By  the  National  Credit  Union 
Administration  Board  on  lune  5.  2000. 
Becky  Baker, 
Secretary  of  the  Board. 

For  the  reasons  set  out  in  the 
preamble,  NCUA  amends  12  CFR  part 
716  as  follows: 

PART  716— PRIVACY  OF  CONSUMER 
RNANCIAL  INFORMATION 

1.  The  authority  citation  for  part  716 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  6801  et  seq..  12  U.S.C. 
1751  et  seq. 

2.  Amend  §  716.4  by  redesignating 
paragraph  (f)  as  paragraph  (f)(1)  and 
adding  paragraphs  (f)(2)  to  read  as 
follows: 

§  71 6.4    Initial  privacy  notice  to  consumers 
required. 

***** 

(f)(1)*   *   * 

(2)  Special  rule  for  loans,  (i)  You  are 
required  to  provide  an  initial  notice  to 
a  borrower  or  guarantor  on  a  loan  if  you 
share  his  or  her  nonpublic  personal 
information  with  nonaffiliated  third 
parties  other  than  for  purposes  under 


§§  716.13.  716.14  and  716.15.  (ii)  You 
may  satisfy  the  annual  notice 
requirements  of  §  716.5  by  providing 
one  notice  to  those  borrowers  and 
guarantors  jointly. 

*  »         *         *         « 

3.  Amend  §  716.7  by  adding 
paragraphs  (d)(6)  to  read  as  follows: 

§  71 6.7    Form  of  opt  out  notice  to 
consumers  and  opt  out  methods. 

*  *         «         *         * 

(d)*   *   * 

(6)  Special  rule  for  loans,  (i)  You  are 
required  to  provide  an  initial  opt  out 
notice  to  a  borrower  or  guarantor  on  a 
loan  if  you  share  his  or  her  nonpublic 
personal  information  with  nonaffiliated 
third  parties  other  than  for  purposes 
under  §§  716.13.  716.14  and  716.15. 

(ii)  You  may  satisf\-  your  annual  opt 
out  notice  requirement  by  providing  one 
notice  to  those  borrowers  and 
guarantors  jointly. 

*  *         •         •         « 

|FR  Doc.  00-14785  Filed  6-9-00;  845  am) 

BILUNG  CODE  7S35-01-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  98-ANE-45-AD:  Amendment 
39-11783;  AD  2000-12-05] 

RIN2120-AA64 

Airworthiness  Directives;  international 
Aero  Engines  AG  V2500-A1/-A5/-D5 
Series  Turtx>fan  Engines 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACnON:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  International  Aero  Engines 
AG  (L\E)  V2500-A1/-A5/-D5  series 
turbofan  engines,  that  requires  re\isions 
to  the  Airworthiness  Limitations 
Section  (ALS)  and  Maintenance 
Scheduling  Section  (MSS)  of  the 
Instructions  for  Continued 
Airworthiness  (ICA),  located  in  the 
Time  Limits  Manual  (Chapter  05-10-00) 
of  the  Engine  Manuals,  to  include 
required  enhanced  inspection  of 
selected  critical  life-limited  parts  at 
each  piece-part  exposure.  This  action 
would  add  additional  critical  life- 
limited  parts  for  enhanced  inspection. 
This  action  is  prompted  by  additional 
focused  inspection  procedures  that  have 
been  developed  by  the  raanufactxirer. 
The  actions  specified  by  this  AD  are 
intended  to  prevent  critical  life-limited 
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r()tatln^  ungine  part  tailurt*.  which  could 
resuh  in  an  uncnntained  cngiiu'  taihirc 
and  damage  to  the  airplane 
DATES:  Effective  dale  August  11.  2000 
ADDRESSES:  The  rulemaking;  ducket  mav 
be  examined  at  the  Federal  Aviation 
Administration  (FAA).  New  England 
Region,  ()ffic;e  of  the  Regional  Counsel, 
12  New  England  ExiK:utive  Park. 
Burlington,  MA. 

FOR  FURTHER  INFORMATION  CONTACT: 
Diane  Cook,  Aerospace  Engineer,  Engine 
Certification  Office,  FAA,  Engine  and 
Propeller  Directorate,  12  New  England 
Executive  Park.  Burlington.  MA  01803- 
5299;  telephone  (781)  238-7133.  fax 
(781) 238-7199. 
SUPPt-EMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CF'R  part  39) 
by  superseding  AD  9*-08-l  1 . 
Amendment  39-1 1 117  (fi4  FK  17956. 
April  13,  1999),  to  require  revisions  to 
the  Airworthiness  Limitations  Section 
(ALS)  and  Maintenance  .Scheduling 
Section  (MSS)  of  the  In.structions  for 
Continued  Airworthiness  (ICA),  located 
in  the  Time  Limits  Manual  ((Chapter  05- 
10-00)  of  the  Engine  Manuals,  for 
International  Aero  Engines  AC,  (lAE) 
V2500-A1/-A5/-D5  series  turbofan 
t^ngines  to  include  focused  inspection 
procedures  for  additional  critical  life- 
limited  parts  dt  each  piece-part 
exposure  was  published  in  the  Federal 
Register  (m  ()( tober  7,  1999  ((i4  FR 
54580)  This  AD  will  also  require  an  air 
carrier's  approved  continuous 
airworthiness  maintenance  program  to 
incorporate  the.se  additional  inspectiim 
procedures. 

Interested  persons  have  been  afforded 
an  opportunitv  tn  participate  in  the 
making  of  this  amendment  Due 
consideration  has  been  given  to  the 
comments  rei:eived. 

Publication  of  Inspection  Pro<:edures 

Two  commenters  rtvjuest  that  the 
comment  period  be  extended  until  after 
the  proposed  inspection  procedures 
have  been  provided  to  operators  to 
allow  time  to  review  those  inspection 
procedures.  The  F.X.^  iloes  not  agree 
The  FAA  believes  that  the  nature  and 
scope  of  the  added  inspec  tions  will  not 
he  significantly  different  from  existing 
inspections.  However,  the  efftM  tive  date 
of  this  AD  has  been  extended  to  90  davs 
after  publication  to  allow  time  for  the 
specific  procedures  to  be  published 
()perators  mav  sutmiit  comments  on  the 
specific  procedures  once  they  are 
published  and  the  FAA  will  consider 
extending  the  effective  dale  further  or 
initiating  additional  rulemaking,  as 
necessarv  The  extra  time  until  the  AD 
becomes  effective  should  also  allow  the 


manufacturer  to  issue  a  manual 
revision  The  F.\A  does  not  believe, 
iiowever,  that  this  final  rule  need  be 
delayed  pending  the  publication  of  the 
inspec;tion  procedures,  or  extend  the 
initial  compliance  time  to  accommodate 
the  manufacturer  s  manual  revision 
cycle. 

Time  Limits  Manual 

One  commenter  states  that  paragraph 
(a)  of  the  Compliance  section  refers  to 
the  V2500  Time  Limits  Manuals  as  if 
they  are  part  of  the  V2500  Engine 
Manuals.  However,  the  Time  Limits 
Manuals  are  separate  documents  with 
part  numbers  T-V2500-1IA  and  T- 
V2500-31A.  The  commenter  believes 
that  all  references  to  the  Engine 
Manuals  and  their  part  numbers  should 
be  replaced  with  references  to  the  Time 
Limits  Manuals  and  their  part  numbers. 
The  FAA  does  not  concur.  The  V2500 
Engine  Manuals  E-V2500-11A  and  E- 
2500-3IA  contain  the  required 
Instructions  for  Continued 
Airworthiness,  including  the  Chapter  5 
Time  Limits  Manual  section.  Since  the 
Time  Limits  Manuals  T-V2500-1IA  and 
T-V250Q-31A  are  referenced  in  the 
V2500  Engine  Manual  chapter  5 
requirements,  the  AD  references  the 
F^ngine  Manuals. 

Compliance  Section  Paragraph 
Identification 

One  commenter  notes  that  the 
Compliance  Section  of  the  proposed 
rule  does  not  conform  to  FAA's 
conventional  paragraph  identification 
structure  {f ^  a,  1,  i,  ftc).  The  FAA 
concurs  and  the  paragraph  structure 
will  be  changed.  .Additionally,  an  error 
was  discovered  in  the  proposed 
supersedure  and  paragraph  (a)(2)  has 
been  changed  from  "Whenever  a  Group 
A  part  identified  in  this  paragraph  (see 
2  1  for  definition  of  CJroup  A)  *    *    *  to 
■'Whenever  a  (.iroup  A  part  identified  in 
this  paragraph  (see  3.0  for  definition  of 
(;roup  A)  *    *    *  .Mso.  it  was  determined 
that  subparagraph  designators  (a)(2)  (A) 
and  (B)  were  unnecessar>-  and  they  have 
been  dropped 

Discussion  Section  Wording 

One  (.ommenler  notes  that  the 
preamble  published  with  this  Notice  of 
Proposed  Rulemaking  (NPRM)  does  not 
include  the  same  explaination  of  when 
the  enhance<l  disk  inspections  are 
re()uired  compared  to  the  preamble 
published  for  the  current  .AD.  This 
c;ommenter  requests  that  those 
guidelines  be  added  to  the  final  rule 
The  F.AA  does  not  agree  The  inspection 
program  established  by  the  current  AD 
remains  unchanged.  This  NPRM 
proposed  to  add  additional  parts  to  the 


list  of  parts  that  must  be  inspected,  but 
did  not  proposed  to  change  how  air 
carriers  must  manage  the  inspection 
program.  Future  AD's  may  be  issued  to 
introduce  additional  intervention 
strategies  in  order  to  further  reduce 
uncontained  engine  failures,  including 
AD's  that  add  new  parts  to  the  list  of 
parts  requiring  inspection.  However,  the 
inspection  program  established  by  the 
current  AD  will  remain  unless 
specifically  altered  in  a  future  proposal. 

Request  To  Remove  'of  This  Chapter" 
From  Paragraph  (e)  of  the  Compliance 
Section 

One  commenter  requests  that  the  FAA 
remove  the  statement  "of  this  chapter" 
from  the  first  sentence  of  paragraph  (e) 
of  this  AD.  The  commenter  feels  that 
removing  the  statement  will  improve 
the  clarity  of  the  paragraph.  The  FAA 
agrees.  The  statement  "of  this  chapter" 
has  been  removed  from  the  first 
sentence  of  paragraph  (e). 

Economic  Analysis 

No  comments  were  received  on  the 
economic  analysis  contained  in  the 
proposed  rules.  The  FAA  has 
determined  that  the  annual  cost  of 
complying  with  this  AD  does  not  create 
a  significant  economic  impact  on  small 
entities. 

Adoption  of  the  Proposed  Rule 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
described  previously.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Regulatory  Impact 

This  final  rule  does  not  have 
federalism  implications,  as  defined  in 
Executive  Order  13132,  because  it  does 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Accordingly,  the 
FAA  has  not  consulted  with  state 
authorities  prior  to  publication  of  this 
final  rule. 

For  the  reasons  discussed  above,  I 
certify-  that  this  action:  (1)  Is  not  a 
"significant  regulatory-  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule  "  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034!  February' 26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
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substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act,  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety, 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 
§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  Amendment  39-11117  (64  FR 
17956.  April  13,  1999),  and  by  adding 

a  new  airworthiness  directive. 
Amendment  39-11783,  to  read  as 
follows: 


2000-12-05     International  Aero  Engines 

AG:  Amendment  39-11783.  Docket  No. 
98-ANE-45-AD.  Supersedes  AD  99-08- 
11,  Amendment  39-11117. 

Applicable  Engines 

International  Aero  Engines  AG  (lAE) 
V250O-A1/-A5/-D5  series  turbofan  engines, 
installed  on  but  not  limited  to  Airbus 
Industrie  A319,  A320.  and  A321  series,  and 
McDonnell  Douglas  MD-90  series  airplanes. 

Note  1:  This  airworthiness  directive  (.AD) 
applies  to  each  engine  identified  in  the 
preceding  applicability  provision,  regardless 
of  whether  it  has  been  modified,  altered,  or 
repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  engines  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (c) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and.  if  the  unsafe 
condition  has  not  been  eliminated,  the 
request  should  include  specific  proposed 
actions  to  address  it. 

Compliance 

Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  critical  life-limited  rotating 
engine  part  failure,  which  could  result  in  an 
uncontained  engine  failure  and  damage  to 
the  airplane,  accomplish  the  following: 


Inspections 

(a)  Within  the  next  90  days  after  the 
effective  date  of  this  AD.  revise  the 
.Airworthiness  Limitations  Section  (.ALS)  and 
Maintenance  Scheduling  Section  (MSS)  of 
the  Instructions  for  Continued  .Airworthiness 
(ICA),  located  in  the  Time  Limits  Manual 
(Chapter  0,5-10-00)  of  the  Engine  Manuals. 
part  number  (P/N)  E-V2500-1IA  and  P'.N  E- 
V2500-3IA.  and  for  air  carrier  operations 
revise  the  approved  continuous 
airworthiness  maintenance  program,  by 

(1)  Adding  the  following  to  paragraph  1. 
entitled  "Airworthiness  Limitations:"  "Refer 
to  paragraph  2— Maintenance  Scheduling  for 
information  that  sets  forth  the  operator's 
maintenance  requirements  for  the  V2500  On- 
Condition  engine." 

(2)  Adding  the  following  paragraph  2. 
entitled  "Maintenance  Scheduling:' 
"Whenever  a  Group  A  part  identified  in  this 
paragraph  (see  3.0  for  definition  of  Group  A\ 
satisfies  both  of  the  following  conditions: 

The  part  is  considered  completely 
disassembled  when  accomplished  in 
accordance  with  the  disassembly  instructions 
in  the  engine  manufacturer's  engine  manual: 
and 

The  part  has  accumulated  more  than  100 
cycles  in  ser\'ice  since  the  last  piece-part 
opportunity  inspection,  provided  that  the 
part  was  not  damaged  or  related  to  the  cause 
for  its  removal  from  the  engine;  then  that  part 
is  considered  to  be  at  the  piece-part  level  and 
it  is  mandatory-  to  perform  the  inspections  for 
that  part  as  specified  in  the  following: 


Part  nomenclature 


Part  No.  (P/N) 


Fan  Disk  

Stage  1  HP  Turbine  Hub 
Stage  2  HP  Turbine  Hub 


All 
All 
All 


Inspect  per  engine  manual  chapter 


Chapter  72-31-12,  Subtask  72-31-12-230-054. 
Chapter  72-45-1 1 ,  Task  72-45-1 1-200-002 
Chapter  72-45-31.  Task  72-45-31-200-004" 


(b)  Except  as  provided  in  paragraph  (c)  of 
this  AD,  and  notwithstanding  contrary 
provisions  in  section  43.16  of  the  Federal 
Aviation  Regulations  (14  CFR  43,16),  these 
mandatory  inspections  shall  be  performed 
only  in  accordance  with  the  ALS  and  MSS 
of  the  ICA  in  the  Time  Limits  Manual 
(Chapter  05-10-00)  of  the  Engine  Manuals, 
P/N  E-V250O-lL\  and  P/N  E-V2500-3IA. 

Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Engine  Certification 
Office  (ECO).  Operators  shall  submit  their 
requests  through  an  appropriate  FAA 
Principal  Maintenance  Inspector  (PMI),  who 
may  add  comments  and  then  send  it  to  the 
ECO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  ECO. 

Ferry  Flights 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21,199 
of  the  Federal  Aviation  Regulations  (14  CFR 


21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Continuous  Airworthiness  Maintenance 
Program 

(e)  FAA-certificated  air  carriers  that  have 
an  approved  continuous  airworthiness 
maintenance  program  in  accordance  with  the 
recordkeeping  requirement  of  §  121.369(c)  of 
the  Federal  Aviation  Regulations  [14  CFR 
121.369(c)l  must  maintain  records  of  the 
mandatory  inspections  that  result  from 
revising  the  ALS  and  MSS  of  the  ICA  in  the 
Time  Limits  Manual  (Chapter  05-10-00)  of 
the  Engine  Manuals,  P/N  E-V2500-1IA  and 
P/N  E-V2500-3IA,  and  the  air  carrier's 
continuous  airworthiness  program. 
Alternately,  certificated  air  carriers  may 
establish  an  approved  system  of  record 
retention  that  provides  a  method  for 
preservation  and  retrieval  of  the  maintenance 
records  that  include  the  inspections  resulting 
from  this  AD,  and  include  the  policy  and 
procedures  for  implementing  this  alternate 
method  in  the  air  carrier's  maintenance 
manual  required  by  §  121.369(c)  of  the 
Federal  Aviation  Regulations  |14  CFR 
121.369(c)l;  however,  the  alternate  system 
must  be  accepted  by  the  appropriate  PMI  and 


require  the  maintenance  records  be  * 

maintained  either  indefinitely  or  until  the 
work  is  repeated.  Records  of  the  piece-part 
inspections  are  not  required  under 
§121.380(a)(2)(vi)  of  the  Federal  Aviation 
Regulations  (14  CFR  121.380(a)(2)(vi)].  All 
other  operators  must  maintain  the  records  of 
mandatory  inspections  required  bv  the 
applicable  regulations  governing  their 
operations. 

Note  3:  The  requirements  of  this  AD  have 
been  met  when  the  engine  manual  changes 
are  made  and  air  carriers  have  modified  their 
continuous  airworthiness  maintenance  plans 
to  reflect  the  requirements  in  the  Engine 
Manuals. 

(f)  This  amendment  becomes  effective  on 
August  11.  2000. 

Issued  in  Burlington.  Massachusetts,  on 
June  6,  2000. 

David  A.  Downey, 

Assistant  Manager.  Engine  and  Propeller 
Directorate.  Aircraft  Certification  Sen-ice. 
|FR  Doc.  00-14787  Filed  6-9-00;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  176 

[Docket  No.  99F-1 581] 

Indirect  Food  Additives:  Paper  and 
Paperboard  Components 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rulo. 

SUMMARY:  The  Food  and  Drug 
Admini.stration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  imidazolium  c;ompounds, 
2-(Cr  and  d-unsaturated  alkyl)-l-l2- 
(C|K  and  Cis-unsaturated  amido)ethyll- 
4,5-dihydr()-l-methyl,  methyl  sulfates  as 
a  debonding  agent  m  the  manufacture  of 
paper  and  paperboard  intended  for  use 
in  contact  with  aqueous  and  fatty  food 
and  in  contact  with  dry  food.  This 
action  is  in  response  to  a  petition  filed 
by  Witc:o  Clorp. 

DATES:  This  nile  is  effective  |une  12, 
2000.  Submit  written  objections  and 
requests  for  a  hearing  by  luly  12,  2000. 
ADDRESSES:  Submit  written  objections  to 
the  Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
5630  Fishers  Lane,  rm.  1061,  Rockville, 
MD  20852 

FOR  FURTHER  INFORMATION  CONTACT:  Vir 
D.  Anand,  Center  for  Food  Safety  and 
Applied  Nutrition  (HFS-215),  Food  and 
Drug  Administration,  200  C  St.  SW.. 
Washington,  DC  20204.  202-418-3081 
SUPPLEMENTARY  INFORMATION:  In  a  notice 
published  in  the  Federal  Register  of 
lune  4.  1999  (64  FR  30038),  FDA 
announced  that  a  food  additive  petitiim 
(FAR  9B4669)  had  been  filed  by  Witco 
Corp..  One  American  Lane.  (Greenwich, 
CT  06831-2559.  The  petition  proposed 
to  amend  the  food  additive  regulations 
in  §  176.170  Compuncnts  of  paper  and 
paptrboard  in  contact  ^^ith  aqueous  and 
fatty  foods  (21  CFR  176.170)  and 
*!)  176.180  Components  of  paper  and 
paperboard  in  contact  with  dry  food  (21 
CFR  176  180)  to  provide  for  the  safe  use 
of  imidazolium  compounds,  2-(Ci  •  and 
Cp-unsaturated  alkvl)-|2-(Cm  and  Cik- 


unsaturated  amido)ethyl!-4.5-dihydrn-l- 
methvl.  methyl  sulfates  as  a  debonding 
agent  in  the  manufacture  of  paper 
intended  for  use  in  contact  with  food. 
The  name  of  the  additive  was  incorrect 
in  the  )une  4.  1999.  notice,  but  is  being 
used  correctly  as  imidazolium 
compounds,  2-(Cr  and  Ci -unsaturated 
alkyl)-l-l2-(CiK  and  dn-unsaturated 
amido)ethyl|-4,5-dihydro-l-methyl. 
methyl  sulfates  in  this  document. 
FDA  has  evaluated  data  in  the 
petition  and  other  relevant  material. 
Based  on  this  information,  the  agency 
concludes  that  the  proposed  use  of  the 
additive  is  safe,  that  the  additive  will 
achieve  its  intended  technical  effect, 
and  therefore,  that  the  regulations  in 
<ij§  176.170  and  176.180  should  be 
amended  as  set  forth  below. 

In  accordance  with  §  171.1(h)  (21  CFR 
171.1(h)),  the  petition  and  the 
doc;uments  that  FDA  considered  and 
relied  upon  in  reaching  its  decision  to 
approve  the  petition  are  available  for 
inspection  at  the  Center  for  Food  Safety 
and  Applied  Nutrition  by  appointment 
with  the  information  contact  person 
listed  above.  As  provided  in  *i  171.1(h). 
the  agency  will  delete  from  the 
documents  any  materials  that  are  not 
available  for  public  disclosure  before 
making  the  documents  available  for 
inspection. 

The  agency  has  carefully  considered 
the  environmental  effects  of  this  rule  as 
announced  in  the  notice  of  filing  for  the 
petition.  No  new  information  or 
comments  have  been  received  that 
would  affect  the  agency's  previous 
determination  that  there  is  no 
significant  impact  on  the  human 
environment  and  that  an  environmental 
impact  statement  is  not  required. 

This  final  rule  contains  no  collections 
of  information.  Therefore,  clearance  by 
the  Office  of  Management  and  Budget 
under  the  Paperwork  Reduction  Act  of 
1995  is  not  required. 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  file  with  the  Dockets  Management 
Branch  (address  above)  written 
()bjecti(ms  by  July  12,  2000.  Each 
objection  shall  be  separately  numbered, 
and  each  numbered  objection  shall 
specify  with  particularity  the  provisions 
of  the  regulation  to  which  objection  is 


made  and  the  grounds  for  the  objection. 
Each  numbered  objection  on  which  a 
hearing  is  requested  shall  specifically  so 
state.  Failure  to  request  a  hearing  for 
any  particular  objection  shall  constitute 
a  waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event 
that  a  hearing  is  held.  Failure  to  include 
such  a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
are  to  be  submitted  and  are  to  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  am.  and  4  p.m..  Monday 
through  Friday. 

List  of  Subjects  in  21  CFR  Fart  176 

Food  additives.  Food  packaging. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  and  redelegated  to 
the  Director.  Center  for  Food  Safety  and 
Applied  Nutrition,  21  CFR  part  176  is 
amended  as  follows: 

PART  176— INDIRECT  FOOD 
ADDITIVES:  PAPER  AND 
PAPERBOARD  COMPONENTS 

1 .  The  authority  citation  for  21  CFR 
part  176  continues  to  read  as  follows: 

Authority:  21  l.S.C.  321,  342,  346,  .J48. 
370« 

2.  Section  176.170  is  amended  in  the 
table  in  paragraph  {a)(5)  by 
alphabetically  adding  an  entry  under 
the  headings  "List  of  substances"  and 
"Limitations"  to  read  as  follows: 

§  1 76. 1 70    Components  of  paper  and 
papert>oard  in  contact  with  aqueous  and 
fatty  foods. 


(a)  *    * 
(5)*    * 


List  of  sut)stances 


Limitations 


Imidazolium  compounds.  2"(Ci  •  and  C.  -unsaturated  alkyl)-1-[2-(C  . 
and  Ci, -unsaturated  amido)ethyl]-4  5-ditiydro-1 -methyl   methyl 
sulfates  (CAS  Reg  No  72749-5&-4) 


For  use  only  at  a  level  not  to  exceed  0.5  percent  by  weight  of  the  dry 
paper  and  paperboard 
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the  headings  "List  of  substances"  and 
3.  Section  176.180  is  amended  in  the        "Limitations"  to  read  as  follows: 
table  in  paragraph  (h)(2)  by 
alphabetically  adding  an  entry  under 


List  of  substances 


§  1 76. 1 80    Components  of  paper  and 
papert>oard  in  contact  with  dry  food. 


(b) 
(2) 


*  *    * 

*  *    * 


Limitations 


Imidazolium  compounds,  2-{C,7  and  C,7-unsaturated  alkyl)-1-{2-(CiK 
and  CiH-unsaturated  amido)ethyll-4,5-dihydro-1-methyl.  methyl 
sulfates  (CAS  Reg.  No,  72749-55-4). 


For  use  only  at  levels  not  to  exceed  0.5  percent  by  weight  of  the  dry 
paper  and  papert>oard 


Dated:  May  31,  2000. 
L.  Robert  Lake, 

Director  of  Regulations  and  Policy.  Center 
for  Food  Safety  and  Applied  Xutrition. 
IFR  Doc.  00-14700  Filed  6-9-00;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
21  CFR  Part  510 

New  Animal  Drugs;  Change  of 
Sponsor's  Address 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

action:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect  a 
change  of  sponsor's  address  for  ADM 
Animal  Health  &  Nutrition  Division. 
DATES:  This  rule  is  effective  June  12, 
2000. 


FOR  FURTHER  INFORMATION  CONTACT: 

Norman  J.  Turner,  Center  for  Veterinaiy 
Medicine  (HFV-102),  Food  and  Drug 
Administration,  7500  Standish  PI., 
Rockville,  MD  20855,  301-827-0214. 

SUPPLEMENTARY  INFORMATION:  ADM 
Animal  Health  &  Nutrition  Division. 
P.O.  Box  2508,  Fort  Wayne,  IN  46801- 
2508,  has  informed  FDA  of  a  change  of 
sponsor's  address  to  1000  North  30th 
St.,  Box  IC,  Quincy,  IL  62305-3115. 
Accordingly,  the  agency  is  amending 
the  regulations  in  21  CFR  510.600(c)(1) 
and  (c)(2)  to  reflect  the  change  of 
sponsor's  address. 

This  rule  does  not  meet  the  definition 
of  "rule"  in  5  U.S.C.  804(3)(A)  because 
it  is  a  rule  of  "particular  applicability.  " 
Therefore,  it  is  not  subject  to  the 
congressional  review  requirements  in  5 
U.S.C.  801-808. 

List  of  Subjects  in  21  CFR  Part  510 

Administrative  practice  and 
procedure.  Animal  drugs.  Labeling. 
Reporting  and  recordkeeping 
requirements. 


Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinar\-  Medicine.  21 
CFR  part  510  is  amended  as  follows: 

PART  510— NEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  510  continues  to  read  as  follows: 

Authority:  21  L.S.C:.  321.  331.  351.  3,52. 
353.  360b.  371    379e. 

2.  Section  510.600  is  amended  in  the 
table  in  paragraph  (c)(1)  by  revising  the 
entry  for  "ADM  Animal  Health  & 
Nutrition  Division"  and  in  the  table  in 
paragraph  (c)(2)  by  revising  the  entr\-  for 
"017519"  to  read  as  follows: 

§  51 0.600    Names,  addresses,  and  drug 
latwler  codes  of  sponsors  of  approved 
applications. 


(c)*    * 
(D*  * 


Firm  name  and  address 


Drug  lat>eler  code 


ADM  Animal  Health  &  Nutrition  Division,  1000  North  30th  St.,  Box  IC        017519 
QuIncy.  IL  62305-31 15 


(2)*    * 


Drug  labeler  code 


Firm  name  and  address 


017519 


ADM  Animal  Health  &  Nutrition  Division,  1000  North  30th  St.,  Box  IC 
Quincy,  IL  62305-3115 
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Dated    M,iV  21.  2000. 
Claire  M.  Lathers, 

ninrtor.  Of/jc  f  n/ .Vfu  Animal  Driiu 
EvaltHitiDn.  Crnlrr  tor  Vftt-ninin  Mnlh  nir 
IFR  D()<    0O-14H't')  Filed  t>-'MH).  H  4">  ,nnl 
BILLINC  COOe  4180-01  -f 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  165 

[COTP  Western  Alaska  00-002] 

RIN2115-AA97 

Safety  Zone;  Port  Graham,  Cook  Inlet, 
Alaaka 

agency:  Coast  (iuard,  DOT 
ACTION:  Temporary  final  nile; 
correction. 

SUMMARY:  This  document  corrects  a 
temporary  final  rule  published  in  the 
Federal  Register  of  May  15,  2000, 
concerning  temporary  regulations  at 
Port  Ciraham.  Cook  Inlet.  Alaska  and  the 
heavy-lift  vessel  SWAN.  That  document 
contained  an  arrival  date  that  has  been 
changed;  thus  a  correction  is  neciessary. 
DATES:  The  temporary  final  rule 
published  on  May  15.  2000  is  effective 
beginning  on  June  10,  2000 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Commander  Rick  Rodriguez. 
Chief  of  Port  Operations.  IJ.SCG  Marine 
Safety  Office,  Anchorage,  at  (907)  271- 
6724' 
SUPPLEMENTARY  INFORMATION: 

Correction 

In  temporary  final  rule  FR  Doc  00- 
12151,  the  effective  date  is  no  longer 
correct  because  the  arrival  date  for  the 
vessel  has  been  changed  to  |une  10. 
2000  instead  of  lune  12,  2000  and  a 
correction  is  needed. 

Correction  of  publircitinn 

Accordingly,  the  publication  on  May 
15,  2000,  of  the  temporary  final  rule 
ICOTP  Western  Alaska  00-002],  which 
is  the  subject  of  FK  Hoc.  00-12151.  is 
corrected  as  follows: 

1    On  page  ;tOH85.  second  column,  in 
the  DATES  section,  remove  the  words 
"lune  12,  2000"  and  add  in  their  place 
the  words  "  |une  10. 2000  ' 

2.  On  page  30HHH,  first  column,  in 
amendatory  instruction  number  2, 
remove  the  words  "lune  12,  2000"  and 
add  in  their  place  the  words  "  June  10, 
2000" 

3.  On  page  .lORSfi.  second  column, 
paragraph  (b).  remove  the  words  '|une 
12,  2000"  and  add  in  their  place  the 
words  •    lune  10,  2000". 


Dated:  lune  6,  2000 
W.|.  Hutmacher. 

Captiiin.  I '  S  Ikxist  Cuard.  Captain  of  the 
Part   IVfvfeni  .\hiska 

|FK  Di)(    on- 1484;)  Filfii  h-H-OO.  t  2.S  pmi 
BILLING  COO€  4«10-15-»» 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[AZ  086-0207a;  FRL-«710-5) 

Approval  and  Promulgation  of 
Implementation  Plans;  Arizona  State 
Implementation  Plan  Revision, 
Maricopa  County  Environmental 
Services  Department 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 


SUMMARY:  EPA  is  taking  direct  final 
action  to  approve  revisions  to  the 
Maricopa  County  Environmental 
Services  Department  portion  of  the 
Arizona  State  Implementation  Plan 
(SIP).  These  revisions  concern  volatile 
organic  compound  (VOC)  emissions 
from  ferrous  sand  casting  operations. 
We  are  approving  local  rules  that 
regulate  these  emission  sources  under 
the  Clean  Air  Act  as  amended  in  1990 
(CAA  or  the  Act). 
DATES:  This  rule  is  effective  on  August 

11,  2000  without  further  notice,  unless 
EPA  receives  adverse  comments  by  July 

12.  2000.  If  we  receive  such  comment, 
we  will  publish  a  timely  withdrawal  in 
the  Federal  Register  to  notify-  the  public 
that  this  rule  will  not  take  effect. 
ADDRESSES:  Mail  comments  to  Andrew 
Steckel,  Chief,  Rulemaking  Office,  AIR- 
4.  Air  Division.  U.S.  Environmental 
Protection  Agency.  Region  IX,  75 
Hawth(jrne  Street,  San  Francisco,  CA 
44105 

You  can  inspect  copies  of  the 
submitted  rule  and  our  technical 
support  document  (TSD)  at  our  Region 
IX  office  from  8:00  am  to  4:30  pm. 
Monday  through  Friday.  To  see  copies 
of  the  submitted  rule,  you  may  also  go 
to  the  following  locations: 
Arizona  Departmtmt  of  Environmental 

Quality.  :U)3.3  North  Central  Avenue. 

Phoenix.  AZH5012 
Marif:opa  County  Environmental 

Services  Department,  Air  Quality 

Division,  1001  North  Central  Avenue. 

Suite  201,  Phoeni.x.  AZ  85004 
FOR  FURTHER  INFORMATION  CONTACT:  Al 
Petersen,  Rulemaking  Office  (AIR-4). 
Air  Division,  U.S.  Environmental 
Protection  Agency.  Region  IX.  75 


Hawthorne  Street.  San  Francisco,  CA 
94105-3901. (415)  744-1135. 
SUPPLEMENTARY  INFORMATION: 

Throughout  this  document  wherever 
"we."  "us,"  or  "our"  are  used,  we  mean 
EPA 

Table  of  ContentN 

I  The  .State's  .Submittdl 

A.  What  rule  did  the  State  submit? 

B   .^re  there  other  versions  of  this  rule' 

C:  What  is  the  purpose  of  the  submitted 
rule' 
II.  EP.As  Kvaluation  and  .^rtlon 

.^  How  IS  EP.^  evaluating  the  rule.' 

B  Dues  the  rule  meet  (he  evaluation 
criteria^ 

C  Public  comment  and  final  ac  tion. 
Ill   Barkground  Information 

Whv  was  this  rule  submitted' 
IV.  .^dmlnistrative  Requirements 

I.  The  State's  Submittal 

A   What  rule  did  the  State  submit? 

The  rule  we  are  approving  for 
incorporation  into  the  Arizona  SIP  is 
MCESD  Rule  347.  Ferrous  Sand  Casting. 
This  rule  was  adopted  on  March  4,  1998 
bv  the  MCESD  and  submitted  to  us  on 
August  4,  1999  by  the  Arizona 
Department  of  Environmental  Quality. 
On  August  25,  1999.  this  rule  submittal 
was  found  to  meet  the  completeness 
criteria  in  40  CFR  part  51.  appendix  V. 
which  must  be  met  before  formal  EPA 
review. 

B.  Are  there  other  versions  of  this  rule? 

There  is  no  previous  version  of 
MCESD  Rule  347  in  the  SIP.  There  are 
no  previous  submittals  on  which  we 
have  not  acted. 

C  What  is  the  purpose  of  the  submitted 
rule'' 

MCESD  Rule  347  limits  the  amount  of 
volatile  organic  compounds  (VOCs) 
emitted  bv  organic  binder  materials  and 
other  organic  materials  used  in  molds 
made  of  sand  or  other  finely  divided 
refractory  material  in  ferrous  metal  sand 
casting  operations.  The  emission  of  VOC 
is  limited  to  150  pounds  per  day  or  25 
tons  per  year,  unless  VOC  emissions  are 
controlled  by  a  device  with  at  least  81% 
capture  or  by  maintaining  an  organic 
binder  to  sand  ratio  of  less  than  1 .35  to 
100  by  weight.  The  TSD  has  more 
information  about  this  rule. 

II.  EPA's  Evaluation  and  Action 

A.  How  is  EPA  evaluating  the  rule? 

Generally.  SIP  rules  must  be 
enforceable  (see  section  110(a)  of  the 
Act),  must  require  Reasonably  Available 
Control  Technology  (RACT)  for  major 
sources  in  nonattainment  areas  (see 
section  182(a)(2)(A)).  and  must  not  relax 
existing  requirements  (see  sections 
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110(1)  and  193).  The  MCESD  regulates  a 
serious  ozone  nonattainment  area  (see 
40  CFR  part  81),  so  MCESD  Rule  347 
must  fulfill  the  requirements  of  RACT. 
Guidance  and  policy  documents  that 
we  used  to  define  specific  enforceability 
and  RACT  requirements  include  the 
following: 

1.  Portions  of  the  proposed  post-1987 
ozone  and  carbon  monoxide  policy  that 
concern  RACT,  52  FR  45044,  November 
24.  1987. 

2.  "Issues  Relating  to  VOC  Regulation 
Outpoints,  Deficiencies,  and  Deviations; 
Clarification  to  Appendix  D  of 
November  24.  1987  Federal  Register 
Notice,"  (Blue  Book),  notice  of 
availability  published  in  the  May  25, 
1988  Federal  Register. 

3.  Pro/i7e  of  the  Metal  Casting 
Industry-,  EPA  31O-R097-004, 
September  1997  (cover  only.) 


B.  Does  the  Rule  Meet  the  Evaluation 
Criteria? 

We  believe  the  rule  is  consistent  with 
the  relevant  policy  and  guidance 
regarding  enforceability,  RACT,  and  SIP 
relaxations.  The  TSD  has  more 
information  on  our  evaluation. 

C.  Public  Comment  and  Final  Action. 

As  authorized  in  section  110{k)(3)  of 
the  Act,  EPA  is  approving  the  submitted 
rule  because  we  believe  it  fulfills  all 
relevant  requirements.  We  do  not  think 
anyone  will  object  to  this,  so  we  are 
finalizing  the  approval  without 
proposing  it  in  advance.  However,  in 
the  Proposed  Rules  section  of  this 
Federal  Register,  we  are  simultaneously 
proposing  approval  of  the  same 
submitted  rules.  If  we  receive  adverse 
comments  by  July  12.  2000.  we  will 
publish  a  timely  withdrawal  in  the 


Federal  Register  to  notif\'  the  public 
that  the  direct  final  approval  will  not 
take  effect  and  we  will  address  the 
comments  in  a  subsequent  final  action 
based  on  the  proposal.  If  we  do  not 
receive  timely  adverse  comments,  the 
direct  final  approval  will  be  effective 
without  further  notice  on  August  11. 
2000.  This  will  incorporate  this  rule 
into  the  federally  enforceable  SIP 

in.  Background  Information 

Why  was  this  rule  submitted'' 
VOCs  help  produce  ground-level 
ozone  and  smog,  which  harm  human 
health  and  the  enviromnent.  Section 
110(a)  of  the  CAA  requires  states  to 
submit  regulations  that  control  VOC 
emissions.  Table  1  lists  some  of  the 
national  milestones  leading  to  the 
submittal  of  these  local  agency  VOC 
rules. 


Table  1. — Ozone  Nonattainment  Milestones 


Date 


Event 


March  3.  1978 


EPA  promulgated  a  list  of  ozone  nonattainment  areas  under  the  Clean  Air  Act  as  amended  in  1977  43  FR  8964  40 
CFR  81 .305 

EPA  notified  Governors  that  parts  of  their  SIPs  were  inadequate  to  attain  and  maintain  the  ozone  standard  and  re- 
quested that  they  correct  the  deficiencies  (EPA's  SIP-Call).  See  section  110(a)(2)(H)  of  the  pre-amended  Act 

Clean  Air  Act  Amendments  of  1990  were  enacted.  Public  Law  101-549.  104  Stat  2399  codified  at  42  U  S  C   7401- 
7671  q. 
May  15.  1991  Section  182(a)(2)(A)  requires  that  ozone  nonattainment  areas  correct  deficient  RACT  rules  by  this  date 


May  26.  1988 


Novemt>er  15,  1990 


rV.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735.  October  4,  1993),  this  action  is 
not  a  "significant  regulator^'  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  This 
action  merely  approves  state  law  as 
meeting  federal  requirements  and 
imposes  no  additional  requirements 
beyond  those  imposed  by  state  law. 
Accordingly,  the  Administrator  certifies 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.].  Because  this  rule  approves  pre- 
existing requirements  under  state  law 
and  does  not  impose  any  additional 
enforceable  duty  beyond  that  required 
by  state  law,  it  does  not  contain  any 
unfunded  mandate  or  significantly  or 
uniquely  affect  small  governments,  as 
described  in  the  Unfunded  Mandates 
Reform  Act  of  1995  (Public  Law  104-4). 
For  the  game  reason,  this  rule  also  does 
not  significantly  or  uniquely  affect  the 
communities  of  tribal  governments,  as 
specified  by  Executive  Order  13084  (63 
FR  27655,  May  10,  1998).  This  rule  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 


on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  govermnent,  as  specified  in 
Executive  Order  13132  (64  FR  43255. 
August  10.  1999),  because  it  merely 
approves  a  state  rule  implementing  a 
federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045  (62  FR 
19885,  April  23,  1997),  because  it  is  not 
economically  significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary-  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology'  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  As  required  by 
section  3  of  Executive  Order  12988  (61 
FR  4729.  Februar>'  7.  1996).  in  issuing 


this  rule.  EPA  has  taken  the  necessar\ 
steps  to  eliminate  drafting  errors  and 
ambiguity,  minimize  potential  litigation, 
and  provide  a  clear  legal  standard  for 
affected  conduct.  EPA  has  complied 
with  Executive  Order  12630  (53  FR 
8859.  March  15.  1988)  by  examining  the 
takings  implications  of  the  rule  in 
accordance  with  the  "Attorney 
Generals  Supplemental  Guidelines  for 
the  Evaluation  of  Risk  and  Avoidance  of 
Unanticipated  Takings'  issued  under  the 
executive  order.  This  rule  does  not 
impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  etseq). 

The  Congressional  Review  Act.  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
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cannot  fake  effect  until  fit)  (lavs  after  it 
i.s  published  in  the  Federal  Register 

This  action  is  not  a  "niajor  rule"  as 
defined  by  5  USC..  804(2) 

Under  s»K:ti()n  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  August  1 1.  2000 
Filing  a  petition  for  reconsideration  by 
the  Adinini.strator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  if 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  .section 
307(b)(2).) 

List  of  Subfects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Inc:orporation  by 
reference,  Organii  s,  Ozone,  Reporting 
and  recordkeeping  reciuirements, 
Volatile  organic  compounil 

Authority:  42  [SC.   7401  ff  srij. 

Dated:  Mhv  IJ    2000 
Laura  Ynshii, 
Actinff  Rfifiiiiitil  Ailniinistrator.  Region  IX. 

Part  52.  Chapter  1.  Title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— {AMENDED] 

1   The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U  S.C   7401  et  seq. 

Subpart  D — Arizona 

2.  Section  52.120  is  amended  by 
adding  paragraph  (c)('44)(i)(C)  to  read  as 
follows: 

§  52, 1 20    Identification  of  plan . 


(c)  *    *    • 

(94)  *    *    • 

(il*    *    * 

(C)  Rule  347,  adopted  on  March  4, 
1998. 
•  *  •  *  * 

|FR  Hnc     00-14171  FiU'il  r.->>-0(l;  R  45  ami 
BILLmO  COOC  6960-S»-P 


ENVIRONMErfTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-301006:  FRL-6590-4] 
RIN  2070-AB78 

Cyprodlnll;  Extanaion  of  Tolaranca  for 
Emargency  Exantptlon 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 


SUMMARY:  This  regulation  extends  a 
time-limited  tolerance  for  residues  of 
the  fungicide  cyprodinil  in  or  on 
strawberries  at  5  part  per  million  (ppm) 
for  an  additional  1-year  period.  This 
tolerance  will  expire  and  is  revoked  on 
May  31.  2001   This  action  is  in  response 
to  EPA's  granting  of  an  emergency 
exemption  under  section  18  of  the 
Federal  Insecticide.  Fungicide,  and 
Rodenticide  Act  authorizing  u.se  of  the 
pesticide  on  strawberries  Section 
408(1)(6)  of  the  Federal  Food,  Drug,  and 
(Cosmetic  Act  requires  EPA  to  establish 
a  time-limited  tolerance  or  exemption 
from  the  rtKjuirement  for  a  tolerance  for 
pesticide  chemical  residues  in  food  that 
will  result  from  the  use  of  a  pesticide 
under  an  emergency  exemption  granted 
bv  EPA  under  section  18  of  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act. 

DATES:  This  regulation  is  effective  lune 
12.  2000.  Objections  and  requests  for 
hearings,  identified  by  docket  control 
number  OPP-301006.  mu.st  be  received 
bv  EPA  on  or  before  August  11.  2000. 
ADDRESSES:  Written  objections  and 
hearing  requests  mav  be  submitted  by 
mail,  in  person,  or  by  courier.  Please 
follow  the  detailed  instructions  for  each 
method  as  provided  in  Unit  III.  of  the 
•SUPPLEMENTARY  INFORMATION  •■ 
To  ensure  proper  receipt  by  EPA.  your 
objections  and  hearing  requests  must 
identify  docket  control  number  OPP- 
301006  in  the  subject  line  on  the  first 
page  of  your  response. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Stephen  Schaible.  Registration 
Division  (7505C).  Office  of  Pesticide 
Programs.  Environmental  Protection 
Agency.  Ariel  Rios  Bldg..  1200 
Pennsylvania  Ave..  NW..  Washington. 
DC  20460;  telephone  number;703-308- 
9362;  and  e-mail  address: 
schaible.stpphen@epa.gov 

SUPPLEMENTARY  INFORMATION: 
I.  General  Information 

A.  Does  this  Action  Apply  to  Me^ 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 


manufacturer,  or  pesticide 
manufacturer.  Potentially  affected 
categories  and  entities  may  include,  but 
are  not  limited  to: 


Cat- 
egones 


NAICS 


Examples  of  poten- 
tially affected  entities 


Industry 


111 
112 
311 
32532 


Crop  production 
Animal  production 
Food  manufactunng 
Pesticide  manufac- 
tunng 


This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  "FOR  FURTHER 
INFORMATION  CONTACT." 

B.  How  Can  I  Get  Additional 
Information.  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically. \o\x  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations"  and  then  look 
up  the  entry  for  this  document  under 
the  "Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
v^ww.  epa.gov/fedrgstr/. 

2  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPP-301006.  The  official  record 
consists  of  the  documents  specifically 
referenced  in  this  action,  and  other 
information  related  to  this  action, 
including  any  information  claimed  as 
Confidential  Business  Information  (CBI). 
This  official  record  includes  the 
documents  that  are  physically  located  in 
the  docket,  as  well  as  the  documents 
that  are  referenced  in  those  documents. 
The  public  version  of  the  official  record 
does  not  include  any  information 
claimed  as  CBI.  The  public  version  of 
the  official  record,  which  includes 
printed,  paper  versions  of  any  electronic 
comments  submitted  during  an 
applicable  comment  period  is  available 
for  inspection  in  the  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Rm.  119,  Crystal  Mall  #2.  1921  Jefferson 
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Davis  Hwy..  Arlington.  VA,  from  8:30 
a.m.  to  4  p.m..  Monday  through  Friday, 
excluding  legal  holidays.  The  PIRIB 
telephone  number  is  (703)  305-5805. 

II.  Background  and  Statutory  Findings 

EPA  issued  a  final  rule,  published  in 
the  Federal  Register  of  April  14,  1999 
(64  FR  18346)  (FRL-6073-3).  which 
announced  that  on  its  own  initiative 
under  section  408  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (FFDCA),  21 
U.S.C.  346a.  as  amended  by  the  Food 
Quality  Protection  Act  of  1996  (FQPA) 
(Public  Law  104-170)  it  established  a 
time-limited  tolerance  for  the  residues 
of  cyprodinil  in  or  on  strawberries  at  5 
ppm.  with  an  expiration  date  of  May  31 . 
2000.  EPA  established  the  tolerance 
because  section  408(1)(6)  of  the  FFDCA 
requires  EPA  to  establish  a  time-limited 
tolerance  or  exemption  from  the 
requirement  for  a  tolerance  for  pesticide 
chemical  residues  in  food  that  will 
result  from  the  use  of  a  pesticide  under 
an  emergency  exemption  granted  by 
EPA  under  section  18  of  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA).  Such  tolerances  can  be 
established  without  providing  notice  or 
period  for  public  comment. 

EPA  received  a  request  to  extend  the 
use  of  the  product  Switch  62.5  WG, 
containing  the  active  ingredients 
fludioxonil  and  cyprodinil,  on 
strawberries  for  this  year's  growing 
season  due  to  the  urgent  and  non- 
routine  situation  which  exists  for  South 
Carolina  strawberry  growers  due  to  the 
cancellation  of  vinclozolin  use  on 
strawberries  and  the  restriction  on 
iprodione  use  to  pre-bloom  only;  this 
reduces  the  number  of  fungicide 
applications  available  for  season-long 
control  below  that  needed,  should 
disease  pressure  be  heavy.  After  having 
reviewed  the  submission.  EPA  concurs 
that  emergency  conditions  exist.  EPA 
has  authorized  under  FIFRA  section  18 
the  use  of  cyprodinil  on  strawberries  for 
control  of  gray  mold  in  South  Carolina. 

EPA  assessed  the  potential  risks 
presented  by  residues  of  cyprodinil  in 
or  on  strawberries.  In  doing  so,  EPA 
considered  the  safety  standard  in 
FFDCA  section  408(b)(2),  and  decided 
that  the  necessary  tolerance  under 
FFDCA  section  408(1)(6)  would  be 
consistent  with  the  safety  standard  and 
with  FIFRA  section  18.  The  data  and 
other  relevant  material  have  been 
evaluated  and  discussed  in  the  final  rule 
of  April  14,  1999  (64  FR  18346).  Based 
on  that  data  and  information 
considered,  the  Agency  reeiffirms  that 
extension  of  the  time-limited  tolerance 
will  continue  to  meet  the  requirements 
of  section  408(1)(6).  Therefore,  the  time- 
limited  tolerance  is  extended  for  an 


additional  1-year  period.  EPA  will 
publish  a  document  in  the  Federal 
Register  to  remove  the  revoked 
tolerance  from  the  Code  of  Federal 
Regulations  (CFR).  Although  this 
tolerance  will  expire  and  is  revoked  on 
May  31,  2001.  under  FFDCA  section 
408(1)(5).  residues  of  the  pesticide  not  in 
excess  of  the  amounts  specified  in  the 
tolerance  remaining  in  or  on 
strawberries  after  that  date  will  not  be 
unlawful,  provided  the  pesticide  is 
applied  in  a  manner  that  was  lawful 
under  FIFRA  and  the  application 
occurred  prior  to  the  revocation  of  the 
tolerance.  EPA  will  take  action  to  revoke 
this  tolerance  earlier  if  any  experience 
with,  scientific  data  on,  or  other 
relevant  information  on  this  pesticide 
indicate  that  the  residues  are  not  safe. 

III.  Objections  and  Hearing  Requests 

Under  section  408(g)  of  the  FFDCA,  as 
amended  by  the  FQPA,  any  person  may 
file  an  objection  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  The  EPA 
procedural  regulations  which  govern  the 
submission  of  objections  and  requests 
for  hearings  appear  in  40  CFR  part  178. 
Although  the  procedures  in  those 
regulations  require  some  modification  to 
reflect  the  amendments  made  to  the 
FFDCA  by  the  FQPA  of  1996,  EPA  will 
continue  to  use  those  procedures,  with 
appropriate  adjustments,  until  the 
necessary  modifications  can  be  made. 
The  new  section  408(g)  provides 
essentially  the  same  process  for  persons 
to  "object"  to  a  regulation  for  an 
exemption  from  the  requirement  of  a 
tolerance  issued  by  EPA  under  new 
section  408(d),  as  was  provided  in  the 
old  FFDCA  sections  408  and  409. 
However,  the  period  for  filing  objections 
is  now  60  days,  rather  than  30  days. 

A.  What  Do  I  Need  to  Do  to  File  an 
Objection  or  Request  a  Hearing? 

You  must  file  your  objection  or 
request  a  hearing  on  this  regulation  in 
accordance  with  the  instructions 
provided  in  this  unit  and  in  40  CFR  part 
178.  To  ensure  proper  receipt  by  EPA, 
you  must  identify  docket  control 
number  OPP-301006  in  the  subject  line 
on  the  first  page  of  your  submission.  All 
requests  must  be  in  writing,  and  must  be 
mailed  or  delivered  to  the  Hearing  Clerk 
on  or  before  August  11,  2000. 

1.  Filing  the  request.  Your  objection 
must  specify  the  specific  provisions  in 
the  regulation  that  you  object  to,  and  the 
groimds  for  the  objections  (40  CFR 
178.25).  If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues(s)  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  sunimar\'  of  anv 


evidence  relied  upon  by  the  objector  (40 
CFR  178.27).  Information  submitted  in 
connection  with  an  objection  or  hearing 
request  may  be  claimed  confidential  bv 
marking  any  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  vC-ill  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the 
information  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice. 

Mail  your  written  request  to:  Office  of 
the  Hearing  Clerk  (1900).  Environmental 
Protection  Agency.  Ariel  Rios  Bldg.. 
1200  Pennsylvania  Ave..  NW., 
Washington.  DC  20460.  You  mav  also 
deliver  your  request  to  the  Office  of  the 
Hearing  Clerk  in  Rm.  C400.  Waterside 
Mall,  401  M  St.,  SW..  Washington,  DC 
20460.  The  Office  of  the  Hearing  Clerk 
is  open  from  8  a.m.  to  4  p.m..  Monday 
through  Friday,  excluding  legal 
holidays.  The  telephone  number  for  the 
Office  of  the  Hearing  Clerk  is  (202)  260- 
4865. 

2.  Tolerance  fee  payment.  If  you  file 
an  objection  or  request  a  hearing,  you 
must  also  pay  the  fee  prescribed  by  40 
CFR  180.33(i)  or  request  a  waiver  of  that 
fee  pursuant  to  40  CFR  180.33(m).  You 
must  mail  the  fee  to:  EPA  Headquarters 
Accounting  Operations  Branch.  Office 
of  Pesticide  Programs,  P.O.  Box 
360277M,  Pittsburgh.  PA  15251.  Please 
identify  the  fee  submission  by  labeling 
it  "Tolerance  Petition  Fees.  ' 

EPA  is  authorized  to  waive  any  fee 
requfrement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection."  For 
additional  information  regarding  the 
waiver  of  these  fees,  you  may  contact 
James  Tompkins  by  phone  at  (703)  305- 
5697,  by  e-mail  at 

tompkins.jim@epa.gov,  or  by  mailing  a 
request  for  information  to  Mr.  Tompkins 
at  Registration  Division  (7505C),  Office 
of  Pesticide  Programs.  Environmental 
Protection  Agency,  Ariel  Rios  Bldg.. 
1200  Pennsylvania  Ave..  NW.. 
Washington,  DC  20460. 

If  you  would  like  to  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 
mail  your  request  for  such  a  waiver  to: 
James  Hollins,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency,  Ariel  Rios  Bldg., 
1200  Pennsylvania  Ave.,  NW.. 
Washington,  DC  20460. 

3.  Copies  for  the  Docket.  In  addition 
to  filing  an  objection  or  hearing  request 
with  the  Hearing  Clerk  as  described  in 
Unit  III. A.,  you  should  also  send  a  copv 
of  your  request  to  the  PIRIB  for  its 


36792  Federal  Register/ Vol.  65.  No.  113 /Monday.  June  12.  2000 /Rules  and  Regulations 


inclusion  in  the  official  record  that  is 
described  in  Unit  IB. 2.  Mail  your 
copies,  identified  by  docket  control 
number  OPP-300l6006,  to:  Public 
Information  and  Records  Integrity 
Branch.  Information  Resources  and 
Services  Division  (7502C),  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency,  Ariel  Rios  Bldg.. 
1200  Pennsylvania  Ave..  NW.. 
Washington.  DC  20460.  In  person  or  by 
courier,  bring  a  copy  to  the  location  of 
the  PIRIB  described  in  Unit  I.B.2.  You 
may  also  send  an  electronic  copy  of 
your  request  via  e-mail  to:  opp- 
docket@epa  gov.  Please  use  an  ASCII 
file  format  and  avoid  the  use  of  special 
characters  and  any  form  of  encryption 
Copies  of  electronic  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  6.1/8.0  file 
format  or  ASCII  file  format.  Do  not 
include  any  CBI  in  your  electronic  copy. 
You  may  also  submit  an  electronic  copy 
of  your  request  at  many  Federal 
Depository  Libraries. 

B  When  Will  the  Agency  Grant  a 
Request  for  a  Hearing' 

A  request  for  a  hearing  will  be  granted 
if  the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact:  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary:  and  resolution  of  the  factual 
issues(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

IV.  Regulatory  Assessment 
Requirements 

This  final  rule  extends  a  time  limited 
tolerance  under  FFDCA  section  408. 
The  Office  of  Management  and  Budget 
(0MB)  has  exempted  these  types  of 
actions  from  review  under  Executive 
Order  12866,  entitled  Regulatory' 
Planning  and  Review  (58  FR  51735. 
October  4.  1993).  This  final  rule  does 
not  contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104—4).  Nor  does  it  require  any 
prior  consultation  as  specified  by 
Executive  Order  13084.  entitled 
Consultation  and  Coordination  with 
Indian  Tribal  Governments  (63  FR 
27655,  May  19.  1998):  special 
considerations  as  required  by  Executive 


Order  12898.  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16. 
1994);  or  require  OMB  review  or  any 
Agency  action  under  Executive  Order 
13045,  entitled  Protection  of  Children 
from  Environmental  Health  Risks  and 
Safety  Risks  (62  FR  19885.  April  23. 
1997).  This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  voluntary 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA).  Public  Law  104-113.  section 
12(d)  (15  use.  272  note).  Since 
tolerances  and  exemptions  that  are 
established  on  the  basis  of  a  FIFRA 
section  18  petition  under  FFDCA 
section  408.  such  as  the  tolerance  in  this 
final  rule,  do  not  require  the  issuance  of 
a  proposed  rule,  the  requirements  of  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  60i  et  seq]  do  not  apply.  In 
addition,  the  Agency  has  determined 
that  this  action  will  not  have  a 
substantial  direct  effect  on  States,  on  the 
relationship  between  the  national 
govenunent  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  entitled 
Federalism  (64  FR  43255,  August  10. 
1999).  Executive  Order  13132  requires 
EPA  to  develop  an  accountable  process 
to  ensure  "meaningful  and  timely  input 
by  State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  govenunent."  This  final  rule 
directly  regulates  growers,  food 
processors,  food  handlers  and  food 
retailers,  not  States.  This  action  does  not 
alter  the  relationships  or  distribution  of 
power  and  responsibilities  established 
by  Congress  in  the  preemption 
provisions  of  FFDCA  section  408(n)(4). 

V.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
use.  801  et  seq  .  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 


of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  final 
rule  in  the  Federal  Register.  This  final 
rule  is  not  a  "major  rule"  as  defined  bv 
5  U.S.C.  804(2). 

List  of  Subiects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests,  Reporting  and  recordkeeping 
requirements. 

Dated:  May  25.  2000 
lames  (ones. 

Director.  Registration  Division.  Office  of 
Pesticide  Programs 

Therefore.  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q).  346(a)  and 
371. 

§180.532    [Amended] 

2.  In  §  180.532.  in  the  table  to 
paragraph  (b).  the  entry  for  strawberries 
is  aunended  by  revising  the  date  "5/31/ 
00"  to  read  "5/31/01". 

IFR  Doc  00-14774  Filed  5-9-00;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  258 
[FRL-67ia-31 

Stats  of  WMt  Virginia:  Hnal  Program 
Datarmlnatlon  of  Adaquacy  of  Stata 
Municipal  Solid  Waata  LandfW  Parmlt 


agency:  Environmental  Protection 

Agency. 

ACHON:  Immediate  final  rule. 

SUMMARY:  This  doctiment  approves  the 
portions  of  the  West  Virginia  Municipal 
Solid  Waste  Management  Permit 
Program  which  did  not  receive 
Enviroiunental  Protection  Agency  (EPA) 
approval  in  the  Fefleral  Register 
document  published  on  March  29.  2000 
(65  FR  16523-16528).  EPA  published  a 
document  in  the  Federal  Register  on 
March  29.  2000  (65  FR  16523-16528), 
giving  final  approval  to  the  portions  of 
West  Virginia's  Solid  Waste 
Management  Rule  which  had  been 
tentatively  approved  in  the  March  8, 
1996  document  (61  FR  9451-9454).  This 
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action  approves  those  portions  of  West 
Virginia's  solid  waste  permit  program 
which  were  not  previously  approved  bv 
EPA. 

DATES:  This  final  determination  of 
program  adequacy  for  the  State  of  West 
Virginia  shall  become  effective  August 
11.  2000  unless  adverse  comments  are 
received  on  or  before  July  12.  2000. 
ADDRESSES:  Comments  should  be  sent  to 
the  following  address  where  the  full 
West  Virginia  application  supporting 
program  adequacy  is  on  file  and  may  be 
reviewed;  EPA  Region  III.  1650  Arch 
Street.  Philadelphia,  Peimsylvania 
19103-2029.  or  alternatively  at  West 
Virginia  Division  of  Environmental 
Protection  (WVDEP),  1356  Hansford 
Street,  Charleston.  West  Virginia  25301- 
1401. 

FOR  FURTHER  INFORMATION  CONTACT:  US 
EPA  Region  III.  1650  Arch  Street. 
Philadelphia,  Pennsylvania  19103- 
2029,  Attn:  Mr.  Michael  C.  Giuranna. 
mailcode  3WC21.  telephone  (215)  814- 
3298.  The  contact  for  the  State  of  West 
Virginia  Division  of  Environmental 
Protection  is  Mr.  Lam-  Atha,  1356 
Hansford  Street.  Charleston.  West 
Virginia  25301-1401.  telephone  (304) 
558-6350. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

On  October  9,  1991.  EPA  promulgated 
revised  criteria  for  Municipal  Solid 
Waste  Undfills  (MSWLFs)  (40  CFR  part 
258).  Section  4005(c)(1)(B)  of  the 
Resource  Conservation  and  Recovery 
Act  (RCRA).  as  amended  by  the 
Hazardous  and  Solid  Waste 
Amendments,  requires  states  to  develop 
permit  or  other  similar  programs  that 
incorporate  the  federal  criteria  under  40 
CFR  part  258.  Section  4005(c)(1)(C)  of 
RCRA  requires  that  EPA  determine  the 
adequacy  of  state  MSWLF  permit 
programs  to  ensiu-e  that  facilities 
comply  with  the  revised  federal  criteria. 
To  fulfill  this  requirement,  the  Agency 
promulgated  the  State  Implementation 
Rule  (SIR)  on  October  23,  1998  (63  FR 
57025)  which  provides  procedures  by 
which  EPA  will  approve  or  partially 
approve  state  landfill  permit  programs. 

EPA  interprets  the  requirements  for 
states  or  tribes  to  develop  "adequate" 
programs  for  permits,  or  other  forms  of 
prior  approvaJ,  as  imposing  several 
minimum  requirements.  First,  each  state 
must  have  enforceable  standards  for 
new  and  existing  MSWLFs  that  are 
technically  comparable  to  EPA's  revised 
MSWLF  criteria.  Next,  the  state  must 
have  the  authority  to  issue  a  permit  or 
other  notice  of  prior  approval  to  all  new 
and  existing  MSWLFs  in  its  jurisdiction. 
The  state  also  must  provide  for  public 


participation  in  permit  issuance  and 
enforcement  as  required  in  section 
7004(b)  of  RCRA.  Finally,  EPA  believes 
that  the  state  must  show  that  it  has 
sufficient  compliance  monitoring  and 
enforcement  authorities  to  take  specific 
action  against  any  owner  or  operator 
who  fails  to  comply  with  an  approved 
MSWLF  program. 

EPA  Regions  determine  whether  state 
programs  are  'adequate  "  based  on  the 
criteria  outlined  above. 

B.  State  of  West  Virginia 

In  September  1998.  West  Virginia 
submitted  its  revised  Solid  Waste 
Management  Rule  (the  Rule),  which 
incorporated  all  of  the  provisions  of  40 
CFR  part  258.  After  a  thorough  review, 
EPA  determined  that  the  Rule  met  the 
requirements  of  40  CFR  part  258  and  on 
July  1.  1999,  West  Virginia  submitted 
the  Rule  with  proper  documentation  as 
required  by  the  SIR  to  EPA  and 
requested  approval  under  40  CFR  part 
258.  Upon  review  of  this  submittal.  EPA 
found  that  West  Virginia  is  in 
compliance  with  all  provisions  of  the 
SIR  and  that  West  Virginia  has 
demonstrated  that  the  States  MSWLF 
permit  program  adequately  meets  the 
location  restrictions,  operating  criteria, 
design  criteria,  groundwater  monitoring 
and  corrective  action  requirements, 
closure  and  post-closure  care 
requirements,  and  financial  assurance 
criteria  in  the  revised  federal  criteria.  In 
addition,  the  State  of  West  Virginia  also 
demonstrated  that  its  MSWLF  permit 
program  contains  specific  provisions  for 
public  participation,  compliance 
monitoring,  and  enforcement. 

EPA  issued  final  partial  approval  for 
all  of  subparts  B,  C  and  D  and  portions 
of  subparts  A,  E  and  F  of  40  CFR  part 
258,  in  the  Federal  Register  of  March 
29,  2000  (65  FR  16523-16528).  These 
portions  of  West  Virginia's  Municipal 
Solid  Waste  Landfill  Permit  Program 
had  received  tentative  approval  in  a 
Federal  Register  document  published 
on  March  8,  1996  (61  FR  9451-9454). 
EPA  is  today  publishing  this  document 
approving  the  remaining  elements  of 
West  Virginia's  MSWLF  permit  program 
that  are  analogous  to  the  subpail  G. 
Financial  Assurance  Criteria,  of  40  CFR 
part  258  and  the  remaining  portions  of 
subparts  A,  E  and  F  listed  below. 

1.  Subpart  A — General —  The 
definitions  listed  in  40  CFR  258.2; 

2.  Subpart  E — Groundwater 
Monitoring  and  Corrective  Action — The 
requirements  of  40  CFR  258.51 , 
Groundwater  Monitoring  Systems;  40 
CFR  258.54,  Detection  Monitoring 
Program;  and  40  CFR  258.55, 
Assessment  Monitoring  Program; 


3.  Subpart  F — Closure  and  Post 
Closure  Care — The  criteria  in  40  CFR 
258.60,  Closure  Criteria,  pertaining  to 
the  time  allowed  to  apply  the  final 
cover. 

By  approving  these  portions  of  the 
West  Virginia  Municipal  Solid  Waste 
Permit  Program.  EPA  will  be  in  effect 
granting  full  program  approval  of  West 
■^'irginias  MSWLF  permit  program. 

Section  4005(a)  of  RCR,^  provides  that 
citizens  may  use  the  citizen  suit 
provisions  of  section  7002  of  RCRA  to 
enforce  the  federal  MSWLF  criteria  in 
40  CFR  part  258  independent  of  any 
state  enforcement  program.  As 
explained  in  the  preamble  to  the  final 
MSWLF  criteria.  EPA  expects  that  any 
owner  or  operator  complying  with 
provisions  of  a  state  program  approved 
by  EPA  should  be  considered  to  be  in 
compliance  with  the  federal  criteria  (see 
56  FR  50978,  50995,  October  9.  1991). 

C.  Decision 

EPA  concludes  that  West  Virginia's 
application  for  a  full  program  adequacy 
determination  meets  all  of  the  statuton.' 
and  regulatory  requirements  established 
by  RCRA.  Accordingly,  West  Virginia  is 
granted  approval  of  the  provisions  of  its 
municipaJ  solid  waste  landfill  permit 
program  noted  above.  This  action  will 
take  effect  60  days  from  the  date  of 
publication,  if  no  significant  adverse 
comments  are  received  within  30  days. 
EPA  believes  it  has  good  cause  under 
section  553(d)  of  the  Administrative 
Procedure  Act,  5  U.S.C.  553(d).  to  put 
this  action  into  effect  60  days  after 
publication  in  the  Federal  Register.  All 
of  the  requirements  and  obligations  in 
the  State's  program  are  already  in  effect 
as  a  matter  of  State  law.  EPA  is 
approving  the  State  regulations  noted 
above  through  this  immediate  final 
action  and  is  publishing  this  rule 
without  a  prior  proposal  to  approve  the 
changes  because  EPA  believes  it  is  not 
controversial  and  expects  no  comments 
that  oppose  this  action.  EPA  is 
providing  an  opportunity  for  public 
comment  now.  In  the  proposed  rules 
section  of  today's  Federal  Register  EPA 
is  publishing  a  separate  document  that 
proposes  to  approve  the  State  changes. 
If  EPA  receives  comments  which  oppose 
this  approval  or  portion(s)  thereof,  that 
document  will  ser\'e  as  a  proposal  to 
approve  such  changes.  If  EPA  receives 
comments  that  oppose  this  approval 
decision  or  portion(s)  thereof,  we  will 
withdraw  this  approval,  or  those 
portion{s)  for  which  EPA  received 
comments  opposing  its  decision,  by 
publishing  a  document  in  the  Federal 
Register.  We  will  address  all  public 
comments  in  a  subsequent  final  action 
based  on  the  proposed  rule. 
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The  EPA's  action  today  does  ni>t 
impose  any  nt'w  rtHiuirHments  that  thf 
regulatod  cominiinitv  must  h«'gin  to 
ct)mply  with  nor  do  these  rt'<iuirements 
become  enfort  eable  hv  KPA  as  federal 
law 

Compliancf  With  Fxrciitivf  Order 
l2H6ti — Rfgukitary  Pliintung  and 
Review 

The  Office  of  Management  and  Budget 
has  exempted  fodav's  action  from  the 
recjuirements  of  Kxecutive  Order  128H6 

Compliance  With  Executive  Order 
1 2H98 — Environmental  Ivstice 

EPA  is  committed  to  addressing 
environmental  justice  concerns  and  is 
assuming  a  leatiership  role  in 
environmental  justice  initiatives  to 
enhance  environmental  (}ualitv  for  all 
residents  of  the  I  'nifed  .States  The 
Agency's  goals  are  to  tuisure  that  no 
segment  of  the  population,  regardless  of 
race,  color,  national  origin,  or  income 
hears  disproportionately  high  ami 
adverse  human  health  and 
environmental  effects  as  a  result  of 
EPAs  policies,  programs,  and  activities, 
and  all  people  live  in  clean  ami 
sustainable  communities  EPA  does  not 
believe  that  today's  action  will  have  a 
disproportionately  high  and  adverse 
environmental  or  o<:onomic  impact  on 
any  minority  or  low-income  group,  or 
on  any  other  type  of  affectetl 
community 

Compliance  With  Executive  Order 
13045 — Children's  Health  Protection 

Executive  Order  13045,  "Protection  of 
(Children  from  Environmental  Health 
Risks  and  Safety  Risks,"  applies  to  any 
rule  that:  (1)  The  Office  of  Management 
and  Budget  determines  is  "economically 
significant"  as  defined  under  Executive 
Order  12866, and  (2) concerns  an 
environmental  health  or  .safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  nile  on  children  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency  This  rule  is 
not  subject  to  Executive  Order  1,3045 
because  it  is  not  an  economically 
significant  rule  as  defined  by  p;xet:utive 
Order  12866,  and  because  it  does  not 
involve  decisions  based  on 
environmental  health  or  safety  risks. 


Compliance  With  Executive  Order 
13U84 — Consultation  and  Coordination 
with  Indian  Tribal  Governments 

Under  Executive  Order  13084,  EPA 
may  not  issue  a  regulation  that  is  not 
required  bv  statute  that  significantly  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  complies 
with  consulting.  Executive  Order  13084 
requires  EPA  to  provide  to  the  Office  of 
Management  and  Budget,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  EPA's 
prior  consultation  with  representatives 
of  affected  tribal  governments,  a 
summary  of  the  nature  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  13084  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities  " 

This  rule  is  not  subject  to  Executive 
Order  13084  because  it  does  not 
significantly  or  uniquely  affect  the 
communities  of  Indian  tribal 
governments.  West  Virginia  is  not 
authorized  to  implement  the  MSVVLF 
permit  program  in  Indian  country. 

(Compliance  With  Executive  Order 
131 32 — Federalism 

Executive  Order  13132.  entitled 
"Federalism  "  (64  FR  43255.  August  10, 
1999),  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications  "  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government  "' 

Under  Section  6  of  Executive  Order 
13132,  EPA  may  not  issue  a  regulation 
that  has  federalism  implications,  that 
imposes  substantial  direci  compliance 
costs,  and  that  is  not  required  by  statute, 
unless  the  federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  state  and 


local  governments,  or  EPA  consults  with 
state  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  EPA  also  may  not  issue  a 
regulation  that  has  federalism 
implications  and  that  preempts  state 
law  unless  the  Agency  consults  with 
state  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

This  approval  does  not  have 
federalism  implications.  It  will  not  have 
a  substantial  direct  effect  on  states,  on 
the  relationship  between  the  national 
government  and  the  states,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  because  this 
rule  affects  only  one  State.  This  action 
simply  approves  portions  of  West 
Virginias  MSWLF  permit  program  that 
the  State  has  voluntarily  chosen  to 
operate.  Thus,  the  requirements  of 
section  6  of  the  Executive  Order  do  not 
apply. 

Certification  Under  the  Regulator,' 
Flexibility  Act  IRFA),  as  amended  by  the 
Small  Business  Regulator,'  Enforcement 
Fairness  Act  of  1996  ISBREFA).  5  U.S.C. 
601  et  seq 

The  RFA  generally  requires  an  agency 
to  prepare  a  regulatory  flexibility 
analysis  of  any  rule  subject  to  notice 
and  comment  rulemaking  requirements 
under  the  Administrative  Procedure  Act 
or  any  other  statute  unless  the  agency 
certifies  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  organizations,  and  small 
governmental  jurisdictions. 

For  purposes  of  assessing  the  impacts 
of  today's  action  on  small  entities,  small 
entity  is  defined  as:  (1)  A  small  business 
as  specified  in  the  Small  Business 
Administration  regulations;  (2)  a  small 
governmental  jurisdiction  that  is  a 
government  of  a  city,  county,  town, 
school  district  or  special  district  with  a 
population  of  less  than  50,000;  and  (3) 
a  small  organization  that  is  any  not-for- 
profit  enterprise  which  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field. 

After  considering  the  economic 
impacts  of  this  approval  on  small 
entities.  I  certify  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
This  action  does  not  impose  any  new 
requirements  on  small  entities  because 
small  entities  that  are  owners  or 
operators  of  municipal  sold  waste 
landfills  are  already  subject  to  the 
regulatory  requirements  under  the  State 
laws  which  EPA  is  now  approving.  This 
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action  merely  approves  for  the  purpose 
of  RCRA  40d5(c)  those  existing  State 
requirements. 

Compliance  With  the  Congressional 
Review  Act 

The  Congressional  Review  Act.  5 
U.S.C.  801.  ef  seq.,  as  added  by  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  house  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  today's  document  and 
other  required  information  to  the  U.S. 
Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  United  States  prior  to 
publication  of  today's  action  in  the 
Federal  Register.  Today's  action  is  not 
a  "major  rule"  as  defined  by  section  5 
U.S.C.  804(2). 

Compliance  With  the  Unfunded 
Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA).  Public 
Law  104— 4,'  establishes  requirements  for 
federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  state,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "federal  mandates"  that  may  result 
in  expenditures  to  state,  local,  and  tribal 
governments,  in  the  aggregate,  or  to  the 
private  sector,  of  $100  million  or  more 
in  any  one  year. 

Before  promulgating  an  EPA  rule  for 
which  a  written  statement  is  needed, 
section  205  of  the  UMRA  generally 
requires  EPA  to  identify  and  consider  a 
reasonable  number  of  regulatory 
alternatives  and  adopt  the  least  costly, 
most  cost-effective  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule.  The  provisions  of  section 
205  do  not  apply  when  they  are 
inconsistent  widi  applicable  law. 
Moreover,  section  205  allows  EPA  to 
adopt  an  alternative  other  than  the  least 
costly,  most  cost-effective  or  least 
burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 


officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulator},' 
proposals  with  significant  federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

EPA  has  determined  that  section  202 
and  205  requirements  do  not  apply  to 
today's  action  because  this  rule  does  not 
contain  a  federal  mandate  that  may 
result  in  annual  expenditures  of  sioo 
million  or  more  for  State,  local,  and/or 
tribal  governments  in  the  aggregate,  or 
the  private  sector.  Costs  to  State,  local 
and/or  tribal  governments  already  exist 
under  the  West  Virginia  program,  and 
today's  action  does  not  impose  any 
additional  obligations  on  regulated 
entities.  In  fact,  EPA's  approval  of  state 
programs  generally  may  reduce,  not 
increase,  compliance  costs  for  the 
private  sector.  Further,  as  it  applies  to 
the  State,  this  action  does  not  impose  a 
federal  intergovernmental  mandate 
because  UMRA  does  not  include  duties 
arising  from  participation  in  a  voluntary- 
federal  program. 

The  requirements  of  section  203  of 
UMRA  also  do  not  apply  to  today's 
action  because  this  rule  contains  no 
regulatory  requirements  that  might 
significantly  or  uniquely  affect  small 
governments.  Although  small 
governments  may  own  or  operate 
municipal  solid  waste  landfills,  they  are 
already  subject  to  the  regulatory 
requirements  under  the  existing  State 
laws  that  are  being  approved  by  EPA, 
and,  thus,  are  not  subject  to  any 
additional  significant  or  unique 
requirements  by  virtue  of  this  program 
approval. 

Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act, 
44  U,S.C.  3501  et  seq.,  federal  agencies 
must  consider  the  paperwork  burden 
imposed  by  any  information  request 
contained  in  a  proposed  rule  or  a  final 
rule.  This  rule  will  not  impose  any 
information  requirements  upon  the 
regulated  community. 

Compliance  With  the  National 
Technology  Transfer  and  Advancement 
Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  ("NTTAA"),  Public  Law 
104-113,  section  12(d)  (15  U.S.C.  272 
note)  directs  EPA  to  use  voluntary 
consensus  standards  in  its  regulatory 
activities  unless  to  do  so  would  be 
inconsistent  with  applicable  law  or 
otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
standards  (e.g.,  materials  specifications. 


test  methods,  sampling  procedures,  and 
business  practices)  that  are  developed  or 
adopted  by  voluntary  consensus 
standards  bodies.  The  NTTAA  directs 
EPA  to  provide  Congress,  through  OMB. 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary  consensus  standards.  This 
action  does  not  involve  technical 
standards.  Therefore.  EPA  did  not 
consider  the  use  of  any  voluntary 
consensus  standards. 

Authority:  This  notice  is  issued  under  the 
authoritv  of  section  2002.  4005  and  4010(r) 
of  the  Solid  Waste  Disposal  .-Xi  t.  a.s  amended, 
42  I  .S.C  6912,  694')  and  69491a). 

Dated: 
Bradley  M.  Campbell, 

Regional  Administrator.  Region  HI 

IFR  Doc  00-14164  Filed  6-9-00;  8:45  am! 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Docket  No.  000119015-0015-01: 1.D. 
010500A] 

RIN  0648-AM32 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaska;  Steller  Sea  Lion 
Protection  Measures  for  the  Pollock 
Fisheries  Off  Alaska 

agency:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Emergency  interim  rule; 

extension  of  expiration  date;  request  for 

comments. 

SUMMARY:  NMFS  extends  the  expiration 
date  of  an  emergency  interim  rule  that 
implemented  reasonable  and  prudent 
alternatives  to  avoid  the  likelihood  that 
the  pollock  fisheries  off  Alaska  will 
jeopardize  the  continued  existence  of 
the  western  population  of  Steller  sea 
lions,  or  adversely  modif\'  their  critical 
habitat.  The  emergency  interim  rule  that 
is  effective  from  January  20,  2000, 
through  July  19,  2000,  is  extended 
through  December  31,  2000.  This 
emergency  action  is  necessar\"  to 
continue  to  implement  reasonable  and 
prudent  alternatives  until  permanent 
rulemaking  is  implemented. 
DATES:  The  expiration  date  of  the 
emergency  interim  rule  published 
January  25.  2000  (65  FR  3892).  is 
extended  to  December  31,  2000. 
Comments  must  be  received  bv  July  12. 
2000. 
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ADDRESSES:  Comments  may  be  sent  to 
Sue  Salveson,  Assistant  Regional 
Admini.strator,  Sustainable  Fisheries 
Division,  Ala.ska  Region,  NMFS.  P.O. 
Box  21668,  lunoau.  AK,  99802,  Attn: 
Lori  Gravel,  or  delivered  to  room  401  of 
the  Federal  Building,  709  West  9lh 
Street,  Juneau,  AK.  Copies  of  the 
Biological  Opinion  (BiOp)  on  the 
pollock  fisheries  of  the  Bering  Sea  and 
Aleutian  Islands  (BSAl)  and  Gulf  of 
Alaska  (GOA)  and  the  Atka  mackerel 
fishery  of  the  Aleutian  Islands  subarea. 
the  Revised  Final  Reasonable  and 
Prudent  Alternatives  (RFRPAs),  and  the 
Environmental  Assessment /Regulatorv 
Impact  Review  prepared  for  the 
emergency  interim  rule  may  be  obtained 
from  the  same  address.  The  BiOp  and 
the  RFRPAs  are  also  available  on  the 
Alaska  Region  hom(!  page  at  http:'' 
www.fakr.noaa  gov  (Comments  will  not 
be  accepted  if  submitted  via  e-mail  or 
Internet 

FOR  FURTHER  INFORMATION  CONTACT: 

Shane  Capron,  907-586-7228  or 
shane(:apron*Jnoaa.gi)V 

SUPPLEMENTARY  INFORMATION:  NMFS 
issued  a  BiOp  dated  Dee  ember  :i,  1998. 
and  r»!vised  December  16,  1998,  on  the 
pollock  fisheries  of  the  BSAI  and  (iOA. 
and  the  .-\tka  inackfTel  fishen,-  of  the 
Aleutian  Islands  Subarea  The  BiOp 
concluded  that  the  BSAl  and  C;OA 


pollock  trawl  fisheries,  as  previously 
prosecuted,  were  likely  to  jeopardize  the 
continued  existence  of  the  western 
population  of  Steller  sea  lions,  and 
adversely  modify  its  critical  habitat. 

The  BiOp  concluded  that,  to  avoid  the 
likelihood  of  jeopardizing  the  continued 
existence  of  the  wt  stern  population  of 
Steller  sea  lions,  or  adversely  modif\ing 
its  critical  habitat,  reasonable  and 
prudent  alternatives  to  the  existing 
pollock  trawl  fisheries  in  the  BSAI  and 
GOA  must  accomplish  three  basic 
principles:  (1)  Temporal  dispersion  of 
fishing  effort,  (2)  spatial  dispersion  of 
fishing  effort,  and  (3)  pollock  trawl 
t!xt:lusion  zones  around  Steller  sea  lion 
rookeries  and  hauiouts. 

N'MFS  published  an  emergency 
interim  rule  implementing  the  RFRPAs 
in  the  Federal  Register  on  January  25, 
2000  (65  FR  3892),  amended  on 
Februarv  10,  2000  (65  FR  6561),  and  is 
effective  through  July  19,  2000. 

At  its  April  2000  meeting,  the  North 
Pacific  Fishery-  Management  Council 
(Council)  voted  to  recommend 
extension  of  the  emergency  rule  The 
preamble  to  the  original  emergency 
interim  rule  provides  a  detailed 
description  of  the  purpose  and  need  for 
the  actif)n   This  action  extends  the 
t'xpiration  date  of  the  omergencv 
interim  rule  establishing  Steller  sea  lion 
conservation  measures  (65  FR  3892, 


January  25,  2000)  from  July  19,  2000,  to 
December  31,  2000, 

NMFS  intends  to  initiate  proposed 
and  final  rulemaking  later  in  2000  to 
permanently  implement  Steller  sea  lion 
conservation  measures  as  required  by 
the  BiOp  and  the  RFRPAs.  and  as 
recommended  by  the  Council  at  its  June 
1999  meeting.  This  extension  of  an 
emergency  interim  rule  is  necessary  to 
prosecute  the  remainder  of  the  2000 
pollock  fisher>'  after  July  19,  2000. 

Details  concerning  the  basis  for  this 
action  are  contained  in  the  initial 
emergency  interim  rule  and  are  not 
repeated  here. 

The  comments  received  on  the  initial 
emergency  interim  rule  and  this 
emergency  rule  extension  will  be 
responded  to  later  this  year  in  NMFS' 
final  rulemaking  to  permanently 
implement  Steller  sea  lion  conservation 
measures.  Also,  there  will  be  an 
additional  opportunity  for  comments 
when  the  proposed  rule  is  published 
prior  to  final  rulemaking. 

.\uthority:  lf>  I'.S.C.  77.1  H  sfq  .  IHOl  H 
sfc/  .  diid  ,!(>:)  1  ft  seq 

Dated:  lune  b.  2000 
Bruce  C.  Morehead, 

Actin;^  Assistant  Administrator  for  Fi'ihtTies, 
Satinnal  Marine  Fisheries  Sen'ire 
|KR  UiK    00-14778  Filed  f>-«-00;  8:45  ami 
BILUNG  CODC  3S10-22-F 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
mie  making  prior  to  the  adoption  of  the  final 
rules. 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

12  CFR  Part  792 

The  Production  of  Nonpublic  Records 
and  Testimony  of  NCUA  Employees  In 
Legal  Proceedings  and  the  Privacy  Act 

AGENCY:  National  Credit  Union 
Administration  (NCUA). 
ACTION:  Proposed  rule. 

SUMMARY:  NCUA  proposes  to  make 
minor  and  technical  revisions  to  its 
regulation  implementing  the  Privacy 
Act  of  1974  (PA).  The  proposal  updates 
the  rule  to  conform  to  current  law 
governing  the  method  an  individual 
may  use  to  establish  his  or  her  identity 
to  obtain  access  to  protected  records  and 
the  requirements  for  the  release  of 
medical  records.  The  proposed  rule 
changes  time  limits  so  that  they  conform 
more  closely  to  those  under  the 
Freedom  of  Information  Act  (FOIA)  and 
clarifies  that  the  agency  maintains  four, 
rather  than  three,  systems  of  records 
subject  to  exemptions  under  the  PA. 
The  proposal  also  updates  the  rule  to 
reflect  organizational  changes  within 
NCUA  and  corrects  cross-references  in 
Subpart  C. 

DATES:  Comments  must  be  received  on 
or  before  August  11,  2000. 
ADDRESSES:  Direct  comments  to  Becky 
Baker.  Secretary  of  the  Board.  Mail  or 
hand-deliver  comments  to:  National 
Credit  Union  Administration,  1775 
Duke  Street,  Alexandria,  Virginia 
22314-3428.  Fax  comments  to  (703) 
518-6319.  E-mail  comments  to 
boardmail@r>cua.gov.  Please  send 
comments  by  one  method  only. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dianne  M.  Salva,  Staff  Attorney, 
Division  of  Operations,  Office  of 
General  Counsel,  at  the  above  address  or 
telephone:  (703)  518-6540. 
SUPPLEMENTARY  INFORMATION:  The  PA,  5 
U.S.C.  552a,  governs  the  collection, 
maintenance,  use  and  disclosure  of 
personal  information  in  a  federal 
agency's  systems  of  records.  NCUA's  PA 


regulation  sets  forth  procedures  for 
individuals  to  follow  to  obtain  access  to 
records  about  themselves  in  systems  of 
records.  It  also  permits  the  amendment 
of  any  inacciu^te  records  and  places 
restrictions  on  the  disclosure  of 
information  in  the  records. 

As  part  of  a  government-wide 
initiative,  NCUA  recently  reviewed  its 
practices  related  to  privacy  and  personal 
information  in  federal  records.  In  its 
review  of  the  agency  systems  of  records, 
it  identified  several  changes  in 
recordkeeping  practices  and  agency 
organization.  As  a  result  of  that  review. 
NCUA  revised  its  systems  notices  to 
make  them  clearer  and  simpler  and  to 
eliminate  redundancies.  65  FR  3486, 
January  21,  2000.  Now,  as  a  result  of  its 
review  of  the  PA  regulation,  NCUA 
proposes  to  update  the  regulation  to 
reflect  current  law,  terminology  and 
organizational  functions  and  clarify 
which  of  its  systems  of  records  are 
subject  to  PA  exemptions. 

The  revisions  are  minor  or  technical 
in  nature.  The  changes  seek  to  align  PA 
processing  more  closely  with  Office  and 
Management  and  Budget  (OMB) 
guidelines  and  FOIA,  5  U.S.C.  552, 
practices.  Specifically,  the  current 
regulation  calls  for  an  agency  response 
within  10  working  days  of  receipt.  The 
PA  itself  does  not  set  a  time  limit  for 
agency  responses.  OMB  guidelines 
recommend  that  agencies  acknowledge 
requests  within  10  days  and,  when 
records  will  be  produced,  do  so  within 
30  days.  40  FR  28957,  July  9,  1975.  For 
ease  of  administration,  NCUA  proposes 
to  adopt  processing  time  limits  similar 
to  those  imposed  by  the  FOIA:  20 
working  days  to  respond  to  initial  PA 
requests,  with  a  10-day  extension  if 
necessary.  The  proposal  also  changes 
the  time  period  for  an  individual  to  file 
an  appeal  of  an  adverse  decision, 
currently  180  days,  to  the  time  period 
commonly  used  in  the  FOIA  context, 
which  is  30  days.  The  current  regulation 
sets  the  copying  fee  at  $0.25  per  page. 
In  connection  with  the  FOIA,  NCUA 
establishes  a  fee  schedule  adjusted 
periodically  to  reflect  actual  costs.  The 
current  rate  for  copies  on  the  NCUA 
FOIA  fee  schedule  is  $0.05  per  page. 
The  proposal  makes  the  copying  fee  for 
PA  records  the  same  as  the  fee  on  the 
FOIA  fee  schedule. 

The  proposal  eliminates  the 
requirement  in  the  current  regulation 
that  an  individual  produce  a  notarized 


statement  affirming  his  identity  when 
he  is  seeking  access  to  a  record  about 
himself  and  he  caimot  produce 
documentation  to  establish  his  identity, 
or  when  he  submits  a  request  by  mail. 
Current  case  law  requires  that  an 
individual  need  only  submit  an 
unsworn  declaration,  subscribed  to  as 
true  under  penalty  of  perjiu^'.  Summers 
v.  DOJ.  999  F.2d  570  (DC.  Cir.  1993). 

The  current  regulation  requires  that 
an  NCUA  official  determine  whether  to 
release  to  an  individual  his  non-exempt 
medical  information  in  a  system  of 
records.  The  proposal  eliminates  that 
provision  and  conforms  the  rule  to 
current  law  that  holds  that  an  agency 
may  impose  special  procedures  to 
minimize  the  potential  harm  to  an 
individual  from  disclosure  of  sensitive 
medical  records,  but  ultimately  the 
agency  must  ensure  that  the  individual 
receives  all  nonexempt  medical  records. 
Benavides  v.  Bureau  of  Prisons.  995 
F.2d  269  (D.C.  Cir.  1993). 

The  proposal  also  amends  the 
regulation  to  reflect  the  correct  number 
of  systems  of  records  subject  to  a  PA 
exemption.  The  PA  requires  agencies  to 
promulgate  a  rule  to  exempt  a  system  of 
records  from  its  access  and  notice 
provisions.  The  following  four  of 
NCUA's  notices  of  systems  of  records 
state  that  the  systems  are  exempt  from 
certain  provisions  of  the  PA:  NCUA-1, 
Employee  Suitability  and  Security 
Investigations  Containing  Adverse 
Information,  NCUA,  and:  NCUA-8. 
Investigative  Reports  Involving  Any 
Crime,  Suspected  Crime  or  Suspicious 
Activity  Against  a  Credit  Union.  NCUA. 
and;  NCUA-1 1.  Office  of  Inspector 
General  (OIG)  Investigative  Records, 
and;  NCUA-1 3.  Litigation  Case  Files. 
NCUA.  However,  the  ciuTent  regulation 
only  describes  three  systems  subject  to 
exemption  from  provisions  of  the  PA, 
excluding  the  Litigation  Case  Files 
system.  12  CFR  792.34. 

The  Litigation  Case  Files  system, 
designated  NCUA-1 3,  will  be  exempt 
from  subsections  (c)(3),  (d),  (e)(1), 
(e)(4)(G),  (H),  (I)  and  (f)  of  the  PA.  5 
U.S.C.  552a  (c)(3),  (d),{e)(l),  (e)(4)(G), 
(H),  (I)  and  (f).  Because  the  system 
covers  investigator*'  materials  compiled 
tor  law  enforcement  purposes,  it  is 
eligible  for  these  exemptions  under 
subsection  {k)(2)  of  the  PA.  5  U.S.C. 
552a(k)(2).  However,  if  an  individual  is 
denied  any  right,  privilege,  or  benefit  to 
which  the  individual  would  otherwise 
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b«  tmtitled  bv  federal  ld%v,  or  for  which 
the  individual  otherwise  would  b*> 
eligible,  as  a  result  of  the  mairilenanfe 
of  such  records,  the  rwiords  or 
information  will  be  made  available  to 
the  individual,  provided  the  identity  of 
a  confidential  source  is  not  disclosed 
The  records  in  the  Litigatitm  (lase  Files 
system  drv  used  in  lonnection  with  the 
exec;ution  of  NC^UA's  legal  and 
enforcement  respcmsibilities  These  files 
may  contain  unverified,  unsolif:ited 
statements,  sometimes  received  from 
confidential  sources.  In  addition, 
investigative  reports  and  other  internal 
agency  memoranda  concerning 
violations  of  laws  or  regulations  may  b« 
included  in  the  files  The  NCIIA  Board 
believes  that  the  disclosure  of  the 
existence  of  such  informatitm  in  the 
files  or  the  nature  of  information 
obtained  in  law  enforcement 
investigations  may  seriously  hamper 
and  undermine  effective  enforcement 
actions.  Disclosure  might  prematurely 
alert  individuals  that  thev  are  under 
investigation  or  provide  access  to 
evidentiary  information.  Similarly,  this 
system  must  be  exempt  from  the  PA 
provision  requiring  agencies  to  make  an 
accounting  of  disclosures  from  the 
system  upon  retiuest  from  the 
individual.  An  accounting  would  risk 
revealing  to  the  individual  that  NCllJA 
has  forwarded  records  to  the  U.S. 
Department  of  Justice  for  consideration 
of  criminal  proc:eedings.  If  such  an 
accounting  were  required,  an  individual 
might  flee  the  jurisdiction  or  otherwise 
interfere  with  criminal  prosecution. 
During  litigation,  authorized  NCDA 
employees  may  disclose  c:ase  file 
information  within  the  bounds  of 
discovery  rules. 

Finally,  the  proposal  also  corrects 
certain  cross-references  in  Subpart  C 
that  are  necessary  due  to  earlier 
revisions  of  part  792.  63  PR  14338, 
March  25.  1998. 

Regulatory  Procedures 

Paperwork  Reduction  Act 

This  regulation,  if  adopted,  will 
impose  no  additional  information 
collection,  reporting  or  recordkeeping 
requirements. 

Regulatory  Flexibility  Act 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)).  NCIIA  certifies  that  this 
proposed  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  NCDA  oxpe<;ts 
that  this  proposal  will  not;  (1)  Have 
significant  secondary  or  incidental 
effetits  on  a  substantial  number  of  small 
entities;  or  (2)  create  any  additional 


burden  on  small  entities  These 
conclusions  are  based  on  the  fact  that 
the  proposed  regulations  are  minor 
changes  intended  to  simplify  and  clarify 
agency  recordkeeping  and  disclosure 
priK.odures.  Accordingly,  a  regulatory 
Hexibility  analysis  is  not  required. 

Executive  Order  13132 

Executive  Order  13132  encourages 
independent  regulatory  agencies  to 
consider  the  impact  of  their  regulatory 
actions  on  state  and  local  interests.  In 
adherence  to  fundamental  federalism 
principles,  NCUA.  an  independent 
regulatory  agency  as  defined  in  44 
i;  S  C.  3502(5).  voluntarily  complies 
with  the  executive  order.  This  proposed 
rule,  if  adopted,  is  procedural  in  nature 
and  will  not  have  substantial  direct 
effects  on  the  states,  on  the  relationship 
between  the  national  government  and 
the  states,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  nf  government.  NCUA  has 
determined  that  the  proposed  rule  does 
not  constitute  a  policy  that  has 
federalism  implications  for  purposes  of 
the  executive  order 

The  Treasury  and  General  Government 
Appropriations  Act,  1999 — Assessment 
of  Federal  Regulations  and  Policies  on 
Families 

The  NCUA  has  determined  that  this 
proposed  rule  will  not  affect  family 
well-being  within  the  meaning  of 
section  654  of  the  Treasury  and  General 
(iovernment  Appropriations  Act.  1999. 
Pub.  L.  105-277.  112  Stat.  2681  (1998). 

Agency  Regulatory  Goal 

NCUA's  goal  is  to  promulgate  clear 
and  understandable  regulations  that 
impose  minimal  regulatory  burden.  We 
request  your  comments  on  whether  the 
proposed  amendment  is  understandable 
and  minimally  intrusive  if  implemented 
as  proposed. 

List  of  Subjects  in  12  CFR  Part  792 

Administrative  practice  and 
procedure.  Archives  and  records,  Credit 
unions.  Information.  Records. 

Bv  the  Ndtional  Oedit  I'nion 
.^(i^lmi,stratl(ln  Board  on  lune  6.  2000. 
Becky  Baker, 

Srcrctan'  of  ttic  Board 

For  the  reasons  set  out  in  the 
preamble,  the  NCUA  proposes  to  amend 
12  CFR  Part  792  as  follows: 


PART  792— REQUESTS  FOR 
INFORMATION  UNDER  THE  FREEDOM 
OF  INFORMATION  ACT  AND  PRIVACY 
ACT,  AND  BY  SUBPOENA;  SECURITY 
PROCEDURES  FOR  CLASSIRED 
INFORMATION 

1   The  authority  citation  for  part  792 
continues  to  read  as  follows: 

Authority:  5  ISC  301.  552.  552a.  552b; 
12  L'  ,S.C.  1752a(d).  1766,  1789.  1795f;  E.O. 
12600,  52  FR  23781,  3  CFR.  1987  Comp..  p. 
235.  E.O  12958.  60  FR  19825,  3  CFR.  1995 
(.omp..  p.  333 

§792.41     [AmendMJ] 

2.  In  §  792.41 .  remove  "  §  792,4(b)(2)" 
and  add.  in  its  place.  "§  792.32." 

§792.47    [Arrwnctod] 

3.  In  §  792.47(b),  remove  "§  792.5" 
and  add,  in  its  place,  "§  792.19." 

§792.49    [Amended] 

4.  In  §  792.49,  in  the  definition  of 
Nonpublic  records,  remove  "§  792.3" 
and  add.  in  its  place.  "§  792.1 1 ". 

5.  Amend  §  792.55  by  revising 
paragraph  (a)(3)  to  read  as  follows: 

§  792.55    Times,  places  and  requirements 
for  idcnttftcation  of  individuals  making 
requests  and  identification  of  records 
requested. 

(a)*    *    * 

(3)  An  individual  seeking  access  to 
records  about  himself  by  mail  or  in 
person,  who  cannot  provide  the 
required  documentation  or 
identification,  may  provide  an  unsworn 
declaration  subscribed  to  as  true  under 
penalty  of  perjur>'. 
***** 

6.  Amend  §  792.56  by  revising 
paragraphs  (b)(1),  (b)(2)  and  (b)(3)  to 
read  as  follows: 

§  792.56    Notice  of  existence  of  records, 
access  decisions  and  disclosure  of 
requested  information;  time  limits. 

***** 

(b)*   *   • 

(1)  A  request  concerning  a  single 
system  of  records  which  does  not 
require  consultation  with  or  requisition 
of  records  from  another  agency  will  be 
responded  to  within  20  working  days 
after  receipt  of  the  request. 

(2)  A  request  requiring  requisition  of 
records  from  or  consultation  with 
another  agency  will  be  responded  to 
within  30  working  days  of  receipt  of  the 
request. 

(3)  If  a  request  under  paragraphs  (b)(1) 
or  (2)  of  this  section  presents  unusual 
difficulties  in  determining  whether  the 
records  involved  are  exempt  from 
disclosure,  the  Privacy  Act  Officer,  in 
the  Office  of  General  Counsel,  may 
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extend  the  time  period  established  by 
the  regulations  by  10  working  days. 

***** 

7.  Amend  §  792.57  by  revising 
paragraph  (b)  to  read  as  follows: 

§792.57    Special  Procedures:  Information 
furnished  by  other  agencies;  medical 
records. 

***** 

(b)  When  an  individual  requests 
medical  records  concerning  himself,  the 
NCUA  official  responsible  for  action  on 
the  request  may  advise  the  individual 
that  the  records  to  be  released  will  be 
provided  first  to  a  physician  designated 
in  writing  by  the  individual.  The 
physician  will  provide  the  records  to 
the  individual. 

8.  Amend  §  792.58  by  revising  the 
fourth  sentence  of  paragraph  (a)  to  read 
as  follows: 

§  792.58    Requests  for  correction  or 
amendment  to  a  record;  administrative 
review  of  requests. 

***** 

(a)  *    *    *  An  individual  who  does  not 
have  access  to  NCUA's  'Notice  of 
Systems  of  Records,"  and  to  whom  the 
appropriate  address  is  otherwise 
unavailable,  may  submit  a  request  to  the 
Privacy  Act  Officer,  Office  of  General 
Counsel,  National  Credit  Union 
Administration,  1775  Duke  Street, 
Alexandria,  Virginia.  22314-3428.  in 
which  case  the  request  will  then  be 
referred  to  the  appropriate  NCUA 
official.*   *   * 
***** 

9.  Amend  §  792.59  by  revising 
paragraph  (e)  to  read  as  follows: 

§  792.59    Appeal  of  Initial  determination. 

***** 

(e)  If  access  is  denied  because  of  an 
exemption,  the  individual  will  be 
notified  of  the  right  to  appeal  that 
determination  to  the  General  Counsel 
within  30  days  after  receipt.  Appeals 
will  be  determined  within  20  working 
days. 

10.  Amend  §  792.65  by  revising 
paragraph  (a)(1)  to  read  as  follows: 

§792.65    Fees. 

(a)*   *   * 

(1)  For  copies  of  documents  provided, 
copy  fees  as  stated  in  NCUA's  current 
FOIA  fee  schedule;  and 

***** 

11.  Amend  §  792.66  by  revising  the 
first  sentence  of  paragraph  (a),  and  the 
first  two  sentences  of  paragraph  (b)(1). 
and  the  first  sentence  of  paragraph 
(b)(2),  and  adding  a  new  paragraph 
(b)(4)  as  follows: 


§  792.66    Exemptions. 

(a)  NCUA  maintains  four  systems  of 
records  that  are  exempted  from  some 
provisions  of  the  Privacy  Act.  *   *   * 

(b)(1)  System  NCUA-i,  entitled 
"Employee  Suitability  Security 
Investigations  Containing  Adverse 
Information,"  consists  of  adverse 
information  about  NCUA  employees 
that  had  been  obtained  as  a  result  of 
routine  U.S.  Office  of  Persormel 
Management  (OPM)  security 
Investigations.  To  the  extent  that  NCUA 
maintains  records  in  this  system 
pursuant  to  OPM  guidelines  that  may 
require  retrieval  of  information  by  use  of 
individual  identifiers,  those  records  are 
encompassed  by  and  included  in  the 
OPM  Central  system  of  records  number 
Central-9  entitled,  "Personnel 
Investigations  Records,"  and  thus  are 
subject  to  the  exemptions  promulgated 
by  OPM.  *   *   * 

(2)  System  NCUA-8,  entitled, 
"Investigative  Reports  Involving  Any 
Crime  or  Suspicious  Activity  Against  a 
Credit  Union,  NCUA,"  consists  of 
investigatory  or  enforcement  records 
about  individuals  suspected  of 
involvement  in  violations  of  laws  or 
regulations,  whether  criminal  or 
administrative.  *  *  * 
***** 

(4)  System  NCUA-13.  entitled, 
"Litigation  Case  Files,"  consists  of 
investigatory  materials  compiled  for  law- 
enforcement  purposes.  Records  in  the 
Litigation  Case  Files  system  are  used  in 
coruiection  with  the  execution  of 
NCUA's  legal  and  enforcement 
responsibilities.  Because  the  system 
covers  investigatory  materials  compiled 
for  law  enforcement  purposes,  it  is 
eligible  for  exemption  luider  subsection 
(k){2)  of  the  Privacy  Act.  5  U.S.C. 
552a(k)(2).  The  Litigation  Case  Files 
system  is  exempt  from  subsections 
(c)(3).  (d),  (e)(1),  (e)(4)(G).  (H),  (I)  and  (fl 
of  the  Privacy  Act.  5  U.S.C.  552a  (c)(3), 
(d).  (e)(1),  (e)(4)(G),  (H),  (1)  and  (f). 
However,  if  an  individual  is  denied  any 
right,  privilege,  or  benefit  to  which  he 
would  otherwise  be  entitled  by  federal 
law,  or  for  which  he  otherwise  would  be 
eligible,  as  a  result  of  the  maintenance 
of  such  records,  the  records  or 
information  will  be  made  available  to 
him,  provided  the  identity  of  a 
confidential  source  is  not  disclosed. 
***** 

12.  Amend  §  792.69  by  revising  the 
first  sentence  of  paragraph  (a)  to  read  as 
follows: 

§  792.69    Training  and  employee  standards 
of  conduct  with  regard  to  privacy. 

(a)  The  Director  of  the  Office  of 
Training  and  Development,  with  advice 


from  the  General  Counsel,  is  responsible 
for  training  NCUA  employees  in  the 
obligations  imposed  by  the  Privacy  Act 
and  this  subpart.*   *   * 

***** 

|FR  Doc.  00-14784  Filed  6-9-00:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  99-NM-329-AD] 

RIN2120-AA64 

Airworthiness  Directives;  McDonnell 
Douglas  Model  MD-9O-30  Series 
Airplanes 

agency:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Supplemental  notice  of 
proposed  rulemaking:  reopening  of 
comment  period. 

SUMMARY:  This  document  revises  an 
earlier  proposed  airworthiness  directive 
(AD),  applicable  to  certain  McDonnell 
Douglas  Model  MD-90-30  series 
airplanes,  that  would  have  required 
replacement  of  certain  ground  block 
screws  with  new  screws;  and 
retermination  of  the  circuit  ground 
wires  of  the  electrical  power  control 
unit  (EPCU)  to  separate  grounding 
points.  That  proposal  was  prompted  bv 
reports  of  complete  loss  of  the  primary 
electrical  power  on  an  airplane  diu-ing 
flight.  This  new  action  revises  the 
proposed  rule  by  expanding  the 
applicability  of  the  proposed  AD  to 
include  additional  airplanes.  The 
actions  specified  by  this  new  proposed 
AD  are  intended  to  prevent  a  loose 
electrical  ground  block  of  the  circuit 
ground  wires  of  the  EPCU.  which  could 
result  in  complete  loss  of  the  primarv' 
electrical  power  of  an  airplane  during 
night. 

DATES:  Comments  must  be  received  by 
July  7,  2000. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114. 
Attention:  Rules  Docket  No.  99-NM- 
329-AD,  1601  Lind  Avenue,  SW.. 
Renton.  Washington  98055-4056, 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  Comments  may  also 
be  sent  via  the  Internet  using  the 
following  address:  9-anm- 
nprmcomment@faa.gov.  Comments  sent 
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via  the  Internet  must  contain  "Docket 
No.  99-NM-329-AD"  in  the  subject  linn 
and  need  not  be  submitted  in  triplicate. 
The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Aircraft  Group, 
Long  Beach  Division,  3855  L-akewood 
Boulevard,  Long  Beach,  (California 
90846,  Attention:  Technical 
Publications  Business  Administration. 
Dept.  C1-L51  (2-60).  This  information 
may  be  e.xarained  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW  ,  Renton,  Washington;  or  at 
the  FAA.  Transport  Airplane 
Directorate,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California 
FOR  FURTHER  INFORMATION  CONTACT: 
George  Mabuni,  Aerospace  EngintHir, 
Systems  and  Equipment  Branch.  ANM- 
130L,  FAA.  Transport  Airplane 
Directorate,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  (>alifomia 
90712-4137.  telephone  (562)  627-5341: 
fax  (562)  627-5210. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  bv  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Ckimmunications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by- issue 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (f  ^  ,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 


Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  99-NM-329-AD.  '  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate. 
ANM-114.  Attention:  Rules  Docket  No. 
99-NM-329-AD.  1601  Lind  Avenue, 
SW..  Renton.  Washington  98055-4056. 

Discussion 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  add  an  airworthiness 
directive  (AD),  applicable  to  certain 
McDonnell  Douglas  Model  MD-90-30 
series  airplanes,  was  published  as  a 
notice  of  proposed  rulemaking  (NPRM) 
in  the  Federal  Register  on  December  7, 
1999  (64  FR  68302).  That  NPRM  would 
have  required  replacement  of  certain 
ground  block  screws  with  new  screws; 
and  retermination  of  the  circuit  ground 
wires  of  the  electrical  power  control 
unit  (EPCU)  to  separate  grounding 
points.  That  NPRM  was  prompted  by 
reports  of  complete  loss  of  the  primary 
electrical  power  on  an  airplane  during 
flight  That  condition,  if  not  corrected, 
could  result  in  a  loose  electrical  ground 
block  of  the  circuit  ground  wires  of  the 
EPCU,  which  could  result  in  complete 
loss  of  the  primary  electrical  power  of 
an  airplane  during  flight. 

Comments 

Due  consideration  has  been  given  to 
the  comment  received  in  response  to  the 
NPRM: 

One  commenter  requests  that  the  FAA 
revise  paragraph  (b)  of  the  NPRM  to 
reference  McDonnell  Douglas  Service 
Bulletin  MD90-24-062,  dated  Februar>- 
3,  2000,  as  the  appropriate  source  of 
service  information  for  accomplishing 
the  proposed  retermination  rather  than 
a  method  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office 
(ACO).  FAA.  Transport  Airplane 
Directorate.  The  commenter  states  that 
referencing  the  service  bulletin  will 
eliminate  the  requirement  for  the  ACO 
to  approve  an  alternative  method  of 
compliance  (AMOC).  and  that  the 
proposed  retermination  could  be 
accomplished  easily  in  accordance  with 
the  service  bulletin. 

The  FAA  concurs  with  the 
commenter.  Since  issuance  of  the 
NPRM,  the  FAA  has  reviewed  and 
approved  McDonnell  Douglas  Service 


Bulletin  MD90-24-062,  dated  February 
3.  2000.  The  service  bulletin  describes 
procedures  for  relocating  the  ground 
wires  of  the  EPCU  system  and  installing 
a  new  ground  stud  bracket. 
Accomplishment  of  this  modification 
will  minimize  the  possibility  of 
electrical  power  loss  of  an  airplane 
during  flight.  Therefore,  the  FAA  has 
revised  paragraph  (b)  of  the 
supplemental  NPRM  to  reference  the 
subject  service  bulletin  as  the 
appropriate  source  of  service 
information  for  accomplishing  the 
proposed  retermination.  In  addition,  the 
FAA  has  revised  the  work  hour  estimate 
of  the  final  rule  for  accomplishing  the 
retermination  to  conicide  with  the 
estimates  in  the  subject  service  bulletin. 

Explanation  of  Changes  to  the 
Applicability  of  the  NPRM 

The  applicability  statement  of  the 
NPRM  referenced  McDonnell  Douglas 
Alert  Service  Bulletin  MD9O-24A060, 
Revision  01.  dated  September  2.  1999. 
as  the  appropriate  source  of  service 
information  for  determining  the  affected 
airplanes.  However,  the  FAA  has 
revised  the  applicability  statement  of 
the  supplemental  NPRM  to  also 
reference  McDonnell  Douglas  Service 
Bulletin  MD90-2 4-062.  dated  February 
3.  2000.  McDonnell  Douglas  Service 
Bulletin  MD90-24-062  (described 
above)  includes  additional  airplanes 
that  are  subject  to  the  identified  unsafe 
condition  of  this  AD.  As  a  result  of  this 
change,  the  FAA  also  has  revised  the 
applicability  of  paragraphs  (a)  and  (b) 
accordingly. 

Conclusion 

Since  these  changes  expands  the 
scope  of  the  originally  proposed  rule, 
the  FAA  has  determined  that  it  is 
necessary  to  reopen  the  comment  period 
to  provide  additional  opportunity  for 
public  comment. 

Cost  Impact 

There  are  approximately  104  Model 
MD-90-30  series  airplanes  of  the 
affected  design  in  the  worldwide  fleet. 
The  FAA  estimates  that  21  airplanes  of 
U.S.  registry  would  be  affected  by  this 
proposed  AD. 

It  would  take  approximately  1  work 
hour  per  airplane  to  accomplish  the 
proposed  replacement,  at  an  average 
labor  rate  of  $60  per  work  hour. 
Required  parts  would  be  procured  from 
the  operator's  stock.  Based  on  these 
figures,  the  cost  impact  of  the 
replacement  proposed  by  this  AD  on 
U.S.  operators  is  estimated  to  be  $1 ,260, 
or  $60  per  airplane. 

It  would  take  approximately  1  work 
hour  per  airplane  to  accomplish  the 
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proposed  retermination  of  the  circuit 
ground  wires  of  the  EPCU,  at  an  average 
labor  rate  of  $60  per  work  hour.  The 
manufacturer  has  committed  previously 
to  its  customers  that  it  will  bear  the  cost 
of  replacement  parts.  As  a  result,  the 
cost  of  those  parts  is  not  attributable  to 
this  proposed  AD.  Based  on  these 
figures,  the  cost  impact  of  the 
retermination  proposed  by  this  AD  on 
U.S.  operators  is  estimated  to  be  $1,260, 
or  $60  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 

Therefore,  it  is  determined  that  this 
proposal  would  not  have  federalism 
implications  under  Executive  Order 
13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979):  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 


§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

McDonnell  Douglas:  Docket  9&-NM-.i29- 

AD. 

Applicability:  Model  MD-90-30  series 
airplanes,  as  listed  in  McDonnell  Douglas 
Alert  Service  Bulletin  MD90-24.'^060. 
Revision  01,  dated  September  2.  1999.  and 
"viiDonnell  Douglas  Service  Bulletin  MD90- 
24-062,  dated  Feburary  3.  2000:  certificated 
in  an\  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  \D 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  bv 
this  AD:  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
sper.ific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
ac:complished  previouslv. 

To  prevent  a  loose  electrical  ground  block 
of  the  circuit  ground  wires  of  the  electrical 
power  control  unit  (EPCU),  accomplish  the 
following; 

Replacement 

(a)  For  airplanes  listed  in  McDonnell 
Douglas  Alert  Ser\'ice  Bulletin  MD90- 
24.^060,  Revision  01.  dated  September  2. 
1999:  Within  30  days  after  the  effective  of 
this  AD.  replace  the  electrical  ground  block 
screws  with  new  screws  in  accordance  with 
McDonnell  Douglas  Alert  Service  Bulletin 
MD90-24A060.  Revision  01,  dated 
September  2,  1999. 

Note  2:  Accomplishment  of  the 
replacement  of  electrical  ground  block 
screws  prior  to  the  effective  date  of  this  AD 
in  accordance  with  McDonnell. Douglas  .Mert 
Service  Bulletin  MD90-24A066.  dated  )uly 
28,  1999.  is  acceptable  for  compliance  with 
the  requirements  of  paragraph  (a)  of  this  .^D. 

Modification  of  the  Electrical  Power  Control 
Unit 

(b)  For  airplanes  listed  in  McDonnell 
Douglas  Service  Bulletin  MD90-24-062. 
dated  Februarv'  3,  2000:  Within  12  months 
after  the  effective  date  of  this  AD.  reterminate 
the  circuit  ground  wires  of  the  EPCU  to 
separate  grounding  points  to  ensure  that  a 
single  point  failure  does  not  occur,  in 
accordance  with  McDonnell  Douglas  Ser\ice 
Bulletin  MD90-24-O62.  dated  Februarv  3, 
2000. 

Alternative  Methods  of  Compliance 

(c)  .■\n  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  ACO.  Operators  shall  submit  their 


requests  through  an  appropriate  FAA 
Print  ipal  Maintenance  Inspector,  who  may 
add  ( ommenls  and  then  send  it  to  the 
Manager.  Los  .Angeles  .ACO. 

Note  3:  Information  i  onrerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  .AD.  if  any.  ma\  be 
obtained  from  the  Los  .Angeles  .ACO. 

Special  Flight  Permits 

(d)  Special  flight  permits  mav  be  issued  in 
accordance  with  §its21  197  and  21,199  dt  ihe 
Federal  .Aviation  Regulations  (14  CFR  2119" 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  .AD 
(an  be  accomplished. 

Issued  in  Renton.  Washington,  on  )une  6. 
2000. 

Donald  L.  Riggin. 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Senice. 
!FR  Doc.  00-14795  Filed  6-9-00:  8:45  am] 
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Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2000-NM-104-AD] 
RIN2120-AA64 

Airworthiness  Directives;  Airbus  Model 
A300,  A300-600,  and  A310  Series 
Airplanes 

agency:  Federal  Aviation 

Administration.  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  applicable  to  certam 
Airbus  Model  A300  and  all  Model 
A300-600  and  A310  series  airplanes, 
that  currently  requires  performing  a 
pitch  trim  system  test  to  detect  any 
continuity  defect  in  the  autotrim 
function,  and  follow-on  corrective 
actions,  if  necessary.  This  action  would 
require  repetitive  inspections  of  the 
autotrim  function  to  detect  such  defects, 
and  corrective  actions,  if  necessary.  This 
action  also  would  expand  the 
applicability  to  include  additional 
airplanes.  This  proposal  is  prompted  by 
issuance  of  mandatory  continuing 
airworthiness  information  by  a  foreign 
civil  airworthiness  authority.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  a  sudden  change 
in  pitch  due  to  an  out-of-trim  condition 
combined  with  an  autopilot  discormect. 
which  could  result  in  reduced 
controllability  of  the  airplane. 
DATES:  Comments  must  be  received  bv 
iuly  12.  2000. 
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ADDRESSES:  Submit  ( omments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Dire(  torate,  ANM-1 14. 
Attention:  Rules  Docket  No  2()()(>-NM- 
104-Al),  1601  l.ind  Avenue.  SVV  . 
Kenton,  Washington  98055^056 
C^omments  mav  he  inspected  at  this 
location  betwefiii  4  00  a.m.  and  ;J:00 
p.m..  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  mav  be  obtained  from 
Airbus  Industrie.  1  Rond  Point  Maurice 
Bellonte.  31707  Blagnac  C'.edex,  France 
This  information  mav  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate.  ItiOl  Lind  Avenue,  SVV., 
Renton.  Washington 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B  Martenson.  Manager. 
International  Branch.  ,\NM-nB,  FAA. 
Transport  Airplane  Directorate,  IHOl 
Lind  Avenue.  SW..  Renton.  Washington 
98055-4056;  telephone (425) 227-2110; 
fax  (425) 227-1149 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  mav  desire  C^ommunications  shall 
identify  the  Rules  Df)cket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above   All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  a{;tion  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received 

C'omments  are  specifically  invited  on 
the  overall  regulatory,  economi<:. 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  bv 
interested  p'>rsons,  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made;  "Comments  to 
Docket  Number  200Q-NM-104-AD  " 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Anv  person  mav  obtain  a  c:opv  of  this 
NPRM  by  submitting  a  request  to  the 


FAA.  Transport  Airplane  Directorate, 
ANM-1 14,  Attention:  Rules  Docket  No. 
20OO-NM-104-AD,  1601  Lind  Avenue. 
SVV  .  Renton,  Washington  98055-4056 

Discussion 

On  Ianuar\-  18,  2000.  the  FAA  issued 
AD  2000-02-04.  amendment  39-11522 
(65  FR  3799,  Januarv'  25,  2000), 
applicable  to  certain  Airbus  Model 
A300  and  all  Model  A3OO-600  and 
A3 10  series  airplanes  That  AD  requires 
performing  a  pitch  trim  system  test  to 
detect  any  continuity  defect  in  the 
autotrim  function,  and  follow-on 
corrective  actions,  if  necessary  That 
action  was  prompted  by  issuance  of 
mandatory  continuing  airworthiness 
information  by  a  foreign  civil 
airworthiness  authority  The 
rtKjuirements  of  that  AD  are  intended  to 
prevent  a  sudden  change  in  pitch  due  to 
an  out-of-trim  condition  combined  with 
an  autopilot  disconnect,  which  could 
result  in  reduced  controllability  of  the 
airplane 

Actions  Since  Issuance  of  Previous  Rule 

Since  issuance  of  AD  2000-02-04,  the 
Direction  Generale  de  I'Aviation  Civile 
(DGA(^).  which  is  the  airworthiness 
authority  for  France,  has  advised  the 
FAA  that  repetitive  inspections  are 
necessary  to  maintain  the  fleet  in  an 
airworthy  condition,  and  that  additional 
airplanes  may  be  subject  to  the 
identified  unsafe  condition.  In  light  of 
the  DfjAC's  recommendation,  the  FAA 
has  determined  that  further  rulemaking 
action  is  necessary:  this  proposed  AD 
follows  from  that  determination. 

Explanation  of  Relevant  Service 
Information 

Airbus  has  issued  Service  Bulletins 
A300-22A6042,  Revision  01  (for  Mcxlel 
A300-600  series  airplanes);  A300- 
22A0115,  Revision  02  (for  Model  A300 
series  airplanes);  and  A31O-22A2053, 
Revision  01  (for  Model  A310  series 
airplanes);  all  dated  March  7,  2000. 
These  service  bulletins  describe 
procedures  for  repetitive  inspections  of 
the  autotrim  function  by  testing  the 
integritv  of  the  flight  control  computer 
(FCC)  and  flight  augmentation  computer 
(FAC;)  in  logic  activation  of  the  autotrim. 
For  any  default  found  during  the  test, 
the  service  bulletins  describe 
prcjcedures  for  trouble-shooting  and 
follow-on  corrective  actions,  including 
replacing  the  FCC  and/or  FAC,  retesting. 
checking  the  wires  between  certain  FCC 
and  FAC  pins,  and  repairing  damaged 
wires 

The  DGAC  classified  these  service 
bulletins  as  mandatory  and  issued 
French  airworthiness  directive  2000- 
115-304(B)  Rl,  dated  Mav  3,  2000,  in 


order  to  ensure  the  continued 
airworthiness  of  these  airplanes  in 
France 

FAA's  Conclusions 

These  airplane  models  are 
manufactured  in  P'rance  and  are  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  §  21.29  of 
the  Federal  Aviation  Regulations  (14 
CFR  21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  DGAC  has  kept  the  FAA  informed 
of  the  situation  described  above.  The 
FAA  has  examined  the  findings  of  the 
DGAC,  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessarv'  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would 
supersede  AD  2000-02-04  to  require 
repetitive  inspections  to  detect 
continuity  defects  in  the  autotrim 
function  and  to  expand  the  applicability 
to  include  additional  airplanes.  The 
actions  would  be  required  to  be 
accomplished  in  accordance  with  the 
applicable  service  bulletin  described 
previously.  The  proposed  AD  also 
would  require  that  operators  report 
results  of  inspection  findings  to  Airbus. 

Interim  Action 

This  is  considered  to  be  interim 
action  for  Model  A300-600  and  A310 
series  airplanes  The  manufacturer  has 
advised  that  it  currently  is  developing  a 
modification  that  will  positively  address 
the  unsafe  condition  addressed  by  this 
AD.  Once  this  modification  is 
developed,  approved,  and  available,  the 
FAA  may  consider  additional 
rulemaking  for  these  airplanes. 

Cost  Impact 

There  are  approximately  120 
airplanes  of  U.S.  registry  that  would  be 
affected  by  this  proposed  AD.  The 
inspection  that  is  proposed  by  this  AD 
would  take  approximately  1  work  hour 
per  airplane  to  accomplish,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  the  proposed  actions  on  U.S. 
operators  is  estimated  to  be  $7,200.  or 
$60  per  airplane,  per  inspection  cycle. 

The  co3t  impact  figiire  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  current  or  proposed  requirements  of 
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this  AD  action,  and  that  no  operator 
would  accomplish  those  actions  in  the 
future  if  this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034>ebruary  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-11522  (65  FR 
3799.  January  25.  2000).  and  by  adding 
a  new  airworthiness  directive  (AD),  to 
read  as  follows: 

Airbus  Industrie:  Docket  2000-NM-104-AD. 
Supersedes  AD  2000-02-04.  Amendment 
3&-11522. 

Applicability:  Model  A300  B2-203  and 
B4-203  series  airplanes  in  a  forward  facing 
cockpit  version,  as  listed  in  Airbus  Service 
Bulletin  A300-22A0115,  Revision  02,  dated 
March  7.  2000;  and  all  Model  A30O-600  and 
A3 10  series  airplanes;  certificated  in  any 
category. 


Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applic.abiiitv 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  bv 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  a  sudden  change  in  pitch  due 
to  an  out-of-trim  condition  combined  with  an 
autopilot  disconnect,  which  could  result  in 
reduced  controllability  of  the  airplane, 
accomplish  the  following: 

Repetitive  Inspections 

{a)  At  the  applicable  time  specified  by 
paragraph  (a)(l]  or  (a)(2)  of  this  AD:  Perform 
an  inspection  of  the  autotrim  function  bv 
testing  the  flight  control  computer  (FCC)/ 
flight  augmentation  computer  (FAC)  integrity 
in  logic  activation  of  the  autotrim,  in 
accordance  with  Airbus  Service  Bulletin 
A3OO-22A6042,  Revision  01  (for  Model 
A300-600  series  airplanes);  A300-22A011,S. 
Revision  02  (for  Model  A300  series 
airplanes);  or  A310-22A2053.  Revision  01 
(for  Model  A310  series  airplanes);  all  dated 
March  7,  2000;  as  applicable.  If  any 
discrepancy  is  found,  prior  to  further  flight, 
perform  all  applicable  corrective  actions 
(including  trouble-shooting,  replacing  the 
FCC  and/or  FAC.  retesting,  checking  the 
wires  between  certain  FCC  and  FAC  pins, 
and  repairing  damaged  wires)  in  accordance 
with  the  applicable  service  bulletin.  Repeat 
the  inspection  thereafter  at  intervals  not  to 
exceed  500  flight  hours. 

(1)  For  airplanes  on  which  the  pitch  trim 
system  test  has  been  performed  in 
accordance  with  the  requirements  of  AD 
2000-02-04,  amendment  39-11522:  Inspect 
within  500  flight  hours  after  accomplishment 
of  the  test  required  by  that  AD,  or  within  20 
days  after  the  effective  date  of  this  AD. 
whichever  occurs  later. 

(2)  For  all  other  airplanes:  Inspect  within 
20  days  after  the  effective  date  of  this  AD. 

Reporting  Requirement 

(b)  For  all  inspections  required  by 
paragraph  (a)  of  this  AD:  At  the  applicable 
time  specified  by  paragraph  (b)(1)  or  (b)(2)  of 
this  AD,  submit  a  report  of  the  inspection 
results  (both  positive  and  negative  findings) 
to  AI/SE-D32  Technical  Data  and 
Documentation  Services,  Airbus  Industrie 
Customer  Services  Directorate,  1  Rond  Point 
Maurice  Bellonte,  31707  Blagnac  Cedex 
France;  fax  (+33)  5  61  93  28  06. 

(1)  For  inspections  accomplished  after  the 
effective  date  of  this  AD:  Submit  the  report 
within  10  days  after  performing  the 
inspection. 

(2)  For  inspections  accomplished  prior  to 
the  effective  date  of  this  AD:  Submit  the 


report  within  10  davs  after  the  effective  date 

of  this  AD. 

Alternative  Methods  of  Compliance 

(i)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  thdt 
provides  an  acceptable  level  of  safetv  rna\  be 
used  if  approved  by  the  Manager. 
International  Branch,  .WM-llG.  F.\A, 
Transport  Airplane  Directorate  Operators 
shall  submit  their  requests  througli  an 
appropriate  FA.^  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  .Manager.  International  Branch, 
ANM-1 16. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  .\D.  if  any.  may  be 
obtained  from  the  International  Branch. 
ANM-1 16. 

Special  Flight  Permits 

(d)  Special  flight  permits  ma>  be  issued  in 
accordance  with  §§21.197  and  21  199  of  the 
Federal  Aviation  Regulations  (14  CFR  21  197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  .^D 
can  be  accomplished. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directive  2000-115- 
304(B)  Rl,  dated  May  3.  2000 

Issued  in  Renton.  Washington,  on  lune  6, 
2000. 
Donald  L.  Riggin. 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Senice. 
(FR  Doc.  00-14794  Filed  6-9-00;  8:45  am] 
BILUNG  CODE  4910-13-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2000-NM-107-AD] 

RIN2120-AA64 

Airworthiness  Directives;  Boeing 
Model  737-300,  -400,  and  -500  Series 
Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to  all 
Boeing  Model  737-300,  -400,  and  -500 
series  jurplanes.  This  proposal  would 
require  replacement  of  the  existing 
autothrottle  computer  with  a  new. 
improved  autothrottle  computer.  This 
proposal  is  prompted  by  reports  of 
asymmetric  thrust  conditions  during 
flight  caused  by  irregular  autothrottle 
operation  in  which  the  thrust  levers 
slowly  move  apart  causing  the  airplane 


36804 


Federal  Register/ Vol.  65.  No.  113 /Monday,  June  12,  2000 / Proposed  Rules 


to  bank  excessively  and  go  info  a  roll. 
The  actions  specified  by  the  proposed 
AD  are  intended  to  prevent  such 
conditions,  which  could  result  in  loss  of 
control  of  the  airplane. 
DATES:  Comments  must  be  received  by 
luly  27,  2000 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAAl.  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2000-NM- 
107-AD,  1601  Lind  Avenue.  SVV  , 
Renton,  Washington  98055-^056. 
Comments  may  be  inspected  at  this 
location  between  9:(K)  am  and  3:00 
p.m..  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  mav  be  obtained  from 
Boeing  Conimorc;ial  Airplant;  Group, 
P.O.  Box  ;J707.  .Seattle.  Washington 
98124-2207  This  information  may  be 
examined  at  the  FAA.  Transport 
Airplane  Directorate.  1601  Lind 
Avenue,  SW  ,  Renton.  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thanh  Truong,  Aerospace  Engineer, 
.Svstems  and  Equipment  Branch,  ANM- 
130S,  FAA.  Transport  Airplane 
Directorate,  .Seattle  Aircraft  (Certification 
Office.  1601  Lind  Avenue,  SW  .  Renton, 
Washington  9805.5-4056;  telephone 
(425) 227-2552;  fax  (425)  227-1 IHl 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  Rile  bv  submitting  such 
written  data,  views,  or  arguments  as 
thev  mav  desire  (Communications  shall 
identifv  the  Rules  D(K:ket  number  and 
b»!  submitted  in  triplicate  to  the  address 
specified  above  All  communications 
received  on  or  before  the  closing  date 
ffir  comments,  spt^cified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  mav  he  changed  in  light 
of  the  comments  re<:eived 

(Comments  are  specificallv  invited  on 
the  overall  regulatory,  tK;onomi(:, 
environmental,  and  energv  aspects  of 
the  proposed  rule   All  comments 
submitted  will  b**  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  bv 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substanc.e  of  this 
proposal  will  be  filed  in  the  Rules 
Docket 

(Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  n()tic;e 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 


statement  is  made:  "Comments  to 
Docket  Number  200O-NM-107-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate. 
ANM-1 14,  Attention:  Rules  Docket  No. 
20OO-NM-107-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  FAA  has  received  reports  on 
certain  Boeing  Model  737-300,  ^00. 
and  -500  series  airplanes  indicating  an 
asymmetric  thrust  condition  caused  by 
irregular  autothrottle  operation,  in 
which  the  thrust  levers  slowly  move 
apart  causing  the  airplane  to  bank  and 
roll  This  thrust  condition  exceeds  the 
autopilot  roll  authority  and  results  in  a 
bank  angle  of  more  than  30  degrees.  In 
one  incident,  the  airplane  rolled  more 
than  46  degrees  without  crew 
recognition  Without  pilot  intervention, 
an  airplane  that  has  asymmetric  thrust 
can  bank  excessively  and  go  into  a  roll. 
Such  conditions,  if  not  corrected,  could 
r«!sult  in  loss  of  control  of  the  airplane. 

Explanation  of  Relevant  Service 
Information 

The  F.\A  has  reviewed  and  approved 
Boeing  Alert  Service  Bulletin  737- 
22A1130,  dated  .September  24,  1998, 
which  describes  procedures  for 
replacement  of  the  existing  autothrottle 
computer  with  a  new,  improved 
autothrottle  computer  The  improved 
autothrottle  computer  disengages  the 
autothrottle  if  an  asymmetric  thrust 
condition  is  detected,  and  prev  ;nts  the 
airplane  from  rolling  to  an  excessive 
bank  angle. 

.Accomplishment  of  the  actions 
spt'cified  in  the  alert  service  bulletin  is 
intended  to  adequately  address  the 
unsafe  condition 

Explanation  of  Requirements  of 
Proposed  Rule 

.Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
rwjuin)  accomplishment  of  the  actions 
specified  in  the  alert  service  bulletin 
described  previously,  except  as 
discussed  below 

Differences  Between  Proposed  Rule  and 
Alert  Service  Bulletin 

Operators  should  note  that  this 
proposed  AD  would  require 
replacement  of  the  autothrottle 
computer  to  be  accomplished  within 
one  year  after  the  effective  date  of  this 


AD.  The  alert  service  bulletin 
recommends  that  this  replacement 
should  be  accomplished  "as  soon  as 
manpower  and  materials  are  available." 
However,  in  developing  an  appropriate 
compliance  time  for  the  proposed 
replacement,  the  FAA  considered  not 
only  the  degree  of  urgency  associated 
with  addressing  the  subject  unsafe 
condition,  but  also  the  number  of 
proposed  requirements  and  the 
availability  of  required  parts.  The  FAA 
has  determined  that  one  year  represents 
an  appropriate  interval  of  time 
allowable  wherein  all  of  these  actions 
can  be  accomplished  during  scheduled 
airplane  maintenance  and  an  ample 
number  of  required  parts  will  be 
available  for  modification  of  the  U.S. 
fleet  within  the  proposed  compliance 
period.  The  FAA  also  finds  that  such  a 
compliance  time  will  not  adversely 
affect  the  safety  of  the  affected 
airplanes. 

Cost  Impact 

There  are  approximately  1,974 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
799  airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD,  that  it 
would  take  approximately  1  work  hour 
per  airplane  to  accomplish  the  proposed 
replacement,  and  that  the  average  labor 
rate  is  $60  per  work  hour.  Required 
parts  would  cost  between  $1,400  and 
$4,200  per  airplane.  Based  on  these 
figures,  the  cost  impact  of  the  proposed 
AD  on  U.S.  operators  is  estimated  to  be 
between  $1,460  and  $4,260  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)-is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.' February- 26.  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
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under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Boeing:  Docket  2000-NM-107-AD. 

Applicability:  All  Model  737-300.  ^00. 
and  -500  series  airplanes;  certificated  in  any 
t  alegorv. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  ijot 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  a  severe  asymmetric  thrust 
condition  during  flight  which  could  result  in 
loss  of  control  of  the  airplane,  accomplish  the 
following: 

Replacement 

(a)  Within  1  year  after  the  effective  date  of 
this  AD:  Replace  the  existing  autothrottle 
computer  with  a  new.  improved  autothrottle 
computer  in  accordance  with  Boeing  Alert 
Service  Bulletin  737-22A1130.  dated 
September  24,  1998. 

Spares 

(b)  As  of  the  effective  date  of  this  AD.  no 
person  shall  install  on  any  airplane,  an 
autothrottle  computer  having  part  number 


10-62017-1.-2.  -3.  -A.  -5,  -11,-21.  -23. 
-25,  or -27. 

Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safetv  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (AGO),  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  AGO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Seattle  AGO. 

Special  Flight  Permit 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton.  Washington,  on  June  6. 
2000. 

Donald  L.  Riggin, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Senice. 
|FR  Doc.  00-14793  Filed  6-9-00:  8:45  am] 
BILUNG  CODE  4910-13-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  OO-ASW-6] 

Proposed  Modification  of  Federal 
Airways  In  the  Vicinity  of  Dallas/Fort 
Worth;  TX 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  action  proposes  to 
amend  fourteen  Federal  airways  in  the 
vicinity  of  Dallas/Fort  Worth,  TX.  The 
FAA  is  proposing  this  action  to  simplify 
the  airway  structure,  thereby,  enhancing 
the  management  of  aircraft  operations  in 
the  area. 

DATES:  Comments  must  be  received  on 
or  before  July  28,  2000. 
ADDRESSES:  Send  comments  on  this 
proposal  in  triplicate  to:  Manager.  Air 
Traffic  Division,  ASW-500,  Docket  No. 
OO-ASW-6,  Federal  Aviation 
Administration,  2601  Meacham  Blvd; 
Fort  Worth,  TX  76193-0500.  The  official 
docket  may  be  examined  in  the  Rules 
Docket,  Office  of  the  Chief  Counsel. 
Room  916,  800  Independence  Avenue, 
SW.,  Washington,  DC,  weekdays,  except 
Federal  holidays,  between  8:30  a.m.  and 
5  p.m. 


An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division.  Federal  Aviation 
Administration.  2601  Meacham  Blvd; 
Fort  Worth,  TX  76193-0500. 
FOR  FURTHER  INFORMATION  CONTACT:  Bil 
Nelson,  Airspace  and  Rules  Division. 
ATA-400.  Office  of  Air  Traffic  Airspace 
Management.  Federal  Aviation 
Administration.  800  Independence 
Avenue,  SW..  Washington,  DC  20591; 
telephone:  (202)  267-8783. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  wTitten  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy'-related 
aspects  of  the  proposal. 
Communications  should  identifv  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  action  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  00- 
ASW-6."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  commv:nts  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  action  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM 

An  electronic  copy  of  this  docimient 
may  be  downloaded  using  a  modem  and 
suitable  communications  software  from 
the  FAA  regulations  section  of  the 
Fedworld  electronic  bulletin  board 
service  (telephone:  703-321-3339)  or 
the  Government  Printing  Office's 
electronic  bulletin  board  service 
(telephone:  202-512-1661). 

Internet  users  may  reach  the  FAA's 
web  page  at  http://www.faa.gov  or  the 
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SuptJrintendent  of  DociiintMits's  web 
page  at  htfp;/'wvvw  aciit^s.s.gpo  ^ov/nara 
for  acces.s  to  recently  published 
rulemaking  documents 

Any  person  mav  obtain  .i  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  re(juest  to  the  F-'ederal 
Aviation  Administration.  Office  of  Air 
Traffic:  Airspace  Management.  80U 
Independence  Avenue,  SW.. 
Washington,  DC  20.591.  or  bv  calling 
(202)  267-8783.  Communications  must 
identify  the  docket  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  call  the  FAAs  Office  of 
Rulemaking.  (202)  267-9677,  for  a  copy 
of  Advisory  Circular  No.  1 1-2A,  Notice 
of  Proposed  Rulemaking  Distribution 
System,  which  describes  the  application 
procedure 

Background 

On  October  10,  1996,  the  Dallas/Fort 
Worth  Metroplex  Plan  (DFW/MP)  was 
implemented.  The  DFW/MP  was  a 
major  airspace  redesign  project  which, 
in  part,  decommissioned  four  Very  High 
Frequency  Omnidirectional  Range/ 
Tactical  Air  Navigation  (VORTAC)  and 
relocated  and  commissioned  four  new 
VORTAC  facilities.  The  four  new 
navigational  VORTAC  facilities  were 
designed  to  enhance  the  management  of 
aircraft  operations  in  the  vicinity  of 
DFW.  In  support  of  the  DFW/MP,  the 
FAA  amended  twelve  VOR  Federal 
airways  (61  FR  41736).  However,  since 
the  implementation  of  this  amended 
Federal  airway  structure  the  FAA  has 
discovered  that  further  amendment  of 
the  existing  airway  structure  would 
improve  aircraft  movement  and  thus 
management  of  the  navigable  airspace  in 
the  DFW  area.  Therefore,  revisions  to 
the  current  airway  system  in  the  DFW 
area  are  nec:essary. 

The  Proposal 

The  FAA  is  proposing  U>  .imend  part 
71  of  Title  14  C;ode  of  Federal 
Regulations  to  revise  fourteen  Fedt-ral 
airways  in  the  vicinity  of  Dallas/Fort 
Worth,  TX.  The  proposed  rule  woulil 
amend  the  following  Federal  airvvavs 
V-15.  V-16,  V-17,  V-ri6h  hv  mixiifving 
the  route  descriptions;  V'-<)3,  V-69.  V- 
131,  V-305,  V-307,  V-373  by  amending 
the  start  points,  and  V-6ti.  V-163,  V- 
358,  and  V-407  by  modifying  the  end 
points.  The  FAA  is  proposing  this 
action  to  simplify  the  airway  structure, 
thereby,  enhancing  the  management  of 
aircraft  operations  in  the  area 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
ne<:essary  to  keep  them  operationally 


(urn'nt.  It.  therefore — (1)  is  not  a 

significant  regulatory  action"  under 
txecutive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  Department  of 
Transportation  (DOT)  Regulatory 
Policies  and  Procedures  (44  FR  11034, 
February  26,  1979);  and  (3)  does  not 
warrant  preparation  of  a  Regulatory' 
Evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine 
matter  that  will  (mly  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  nile,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory-  Flexibility  Act. 

Federal  airways  are  published  in 
paragraph  6010(a)  of  FAA  Oder 
7400. 9G  dated  September  1.  1999,  and 
effective  September  16,  1999,  which  is 
incorporated  by  reference  in  14  C'FR 
71.1.  The  Federal  airways  listed  in  this 
document  would  be  published 
subsequently  in  the  Order. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  folhiws: 

.Authority:  4')  I  .Si;  lOhlgl.  4010.1,  4011.3, 
4()1J0:  K  ()  1()H,S4,  :;4  FK  M.Sfi.S.  i  CFK.  1'15<>- 
l<)t)  I  (  .(imp  ,  p    :)H<) 

§71.1     [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71  1  of  the  Federal  Aviation 
.Xdministration  Order  7400. 9G.  Airspace 
Designatiims  and  Reporting  Points, 
d.ited  September  1.  1999.  and  effective 
September  16,  1999,  is  amended  as 
follows: 

Piinifirdph  HDUilii)     Domeslir  VOR  Ffdtral 


V-IS     (Revised) 

triini  Hiihliv,  I'X.  via  Navasola.  TX:  College 
si.iti.in   T.\;  \Va(,o.  TX:  Cedar  Creek,  TX, 
H.mh.im.  rX:  McAImsLt.  OK:  Clkmiilgf-e,  OK. 
Ill  \iMislu).  MO  Krurii  .Skuix  Citv.  \.\.  INT 
•Sioux  Cilv  t4()   and  Sioux  Kails.  .SI).  l(i<) 
r.idirtls,  .Sioux  hrflis;  Huron.  .SI).  Aberd«en, 
SD;  Bisman  k.  M):  to  Minot.  NO. 


V-16     IRevi.sedl 

From  I. OS  .\ngcl»?s.  CA   Paradise.  C.A.  Pdiiii 
SpriiiKs.  C.-\.  HIvthc.  CA:  Bu(  kevf.  .-XZ: 
Phoenix.  .\/,   INI'  Phot-nix  IfiS    and 
Strinfield.  .\'A.  10.5    radials;  Tui  son,  AZ: 
(iochise.  AZ:  Columbus,  NM:  Kl  Paso.  T.X; 
■Sail  Flat.  TX:  Wink.  TX.  I.NT  Wink  OW,   diid 
Big  Spring.  I'.X.  260'  radials:  Big  Spring, 
.Xhilene.  I'X.  Bowie.  TX;  Bonham,  TX;  Pans. 
rX.  Texarkana.  AR;  Pine  Bluff.  AR;  Marvell. 
AK;  H..ll>  Springs.  MS;  (ac  ks  Creek.  TN; 
ShelbvvillH.  TN.  Him  h  Mountain.  IN. 
Volunteer.  TN:  Holston  Mountain.  TN. 
Pulaski,  VA:  Roanoke.  VA:  Lynchburg.  VA; 
Flat  Ro.  k.  VA,  Richmond.  VA:  INT 
Rii  hmond  0;i9   and  Patuxent,  MD,  22« 
radials;  Patuxent,  Smyrna.  DE;  Cedar  Lake. 
N|:  Coy  If-.  N|;  INT  Coyle  036   and  Kennedy. 
NY.  209'  radials:  Kennedy;  Deer  Park.  NY; 
C;alver1on,  NY;  Norwich.  CT;  Boston.  M.A. 
The  airspat;e  within  Mexi(;u  and  the  airspace 
below  2.000  feet  MSL  outside  the  Tnited 
States  is  exc  luded.  The  airspace  within 
Restric  ted  Areas  R-.5002A.  R-.5002C.  and  R- 
5002U  is  ex(  luded  during  their  times  of  use. 
The  airspace  within  Restricted  Areas  R— *005 
and  R—4006  is  excluded. 

V-17    I  Revised] 

From  Brownsville.  TX.  via  Harlingeii.  TX: 
MiAllen.  TX;  29  miles  12  ACxL,  34  miles  25 
MSL.  37  miles  12  A(;L:  Laredo,  TX;  Cotulla, 
TX;  INT  Cotulla  040  and  .San  Antonio,  TX. 
198'  radials;  San  .Antonio;  Centex,  TX;  Waco, 
TX:  Glen  Rose,  TX;  Millsap.  TX;  Bowie.  TX; 
Ardmnre,  OK;  Will  Rogers,  OK;  C;age.  OK; 
Garden  Citv.  KS;  to  Goodland,  KS. 

V-63     I  Revised) 

From  Bowie.  TX.  Texoma.  OK:  Mc.Mester, 
OK;  Ra/orha(  k,  AR;  Springfield,  MO; 
Hallsville.  MO;  Quincy.  IL,  Burlington.  lA; 
Moline.  IL;  Davenport.  lA;  Roc  ktord.  IL; 
lanesville.  WI;  Badger.  WI;  Oshkosh,  WI, 
Stevens  Point.  WI;  Wausau,  WI;  Rhinelander. 
WI;  to  Houghtcm.  .MI   Lx(  hiding  that  airspace 
at  and  above  lU.UUU  feet  MSL  from  5  NM 
nfirth  to  4f)  NM  north  of  Quincy  during  the 
time  that  ttie  Howard  West  MOA  is  activated 
by  NOTA.M 

V-66     (Revised) 

From  Mission  Bay,  CA;  Imperial.  CA,  13 
miles.  24  miles.  25  MSL:  Bard.  AZ.  12  miles. 
35  MSL.  INT  Bard  (IH9   and  Chia  Bend.  AZ, 
261    radials,  4b  miles.  35  MSL:  (iila  Bend. 
Tu(  son.  .AZ.  7  miles  wide  (;i  miles  south  and 
4  miles  north  of  c  enlerline);  Douglas,  AZ; 
INT  Douglas  0H4    and  Columbus.  NM,  277' 
radials.  Columbus;  El  Paso,  TX,  ft  miles  wide; 
INT  El  Pa.so  109   and  Hudspeth  287   radials; 
6  miles  wide.  Hudspeth;  Pecos,  TX.  Midland. 
TX.  INT  Midland  0H3    and  Abilene.  TX.  252^ 
radials;  .Miilene;  to  Millsapi,  TX. 

V-69     IRevised) 

From  El  Dorado.  AR:  Pine  Bluff.  AR;  INT 
Pine  Bluff  03H    and  Walnut  Ridge.  AR,  187° 
radials;  Walnut  Ridge;  Farmington.  MO; 
Trov.  IL.  Capital.  IL.  Pontiac  .  IL.  to  loliel.  IL. 

V-131     IRevisedl 

From  Okmulgee.  OK,  I'ulsa,  OK;  Chanute, 
KS;  to  Topeka,  KS. 
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V-163     [Revised] 

From  Matamoros.  Mexic:o;  via  Brownsville, 
TX;  27  miles  standard  width,  37  miles  7 
miles  wide  (3  miles  E  and  4  miles  W  of 
centerline):  Corpus  Christi,  TX:  Three  Rivers, 
rX:  INT  Three  Rivers  345"  and  San  Antonio, 
TX,  168'  radials;  San  Antonio;  Lampasas.  TX; 
to  Cilen  Rose.  TX. 

V-305     [Revised] 

From  El  Dorado,  AR;  Little  Rock,  AR; 
Walnut  Ridge,  AR;  Maiden,  MO: 
Cunningham.  KY;  Pocket  City,  IN;  INT 
Pocket  City  046°  and  Hoosier,  IN.  205^ 
radials;  Hoosier;  INT  Hoosier  025°  and 
Brickyard,  IN,  185°  radials;  Brickyard;  INT 
Brickyard  038°  and  Kokomo,  IN.  182°  radials; 
Kokomo. 

V-358     [Revised] 

F-rom  San  Antonio.  TX,  via  Stonewall,  TX; 
Lampasas,  TX:  INT  Lampasas  041°  and  Waco, 
TX.  249°  radials;  Waco. 

V-407     [Revised] 

From  Harlingen,  TX;  via  INT  Harlingen 
006°  and  Corpus  Christi,  TX,  193°  radials; 
Corpus  Christi:  via  INT  Corpus  Christi  039° 
and  Palacios,  TX,  241°  radials;  Palacios;  via 
INT  Palacios  017°  and  Humble,  TX,  242° 
radials;  Humble;  Dai.setta.  TX;  Lufkin,  TX: 
Elm  Grove,  LA;  to  El  Dorado,  AR. 

V-507     (Revised] 

From  .Ardmore.  OK;  Will  Rogers,  OK.  via 
INT  Will  Rogers  284°  and  Gage,  OK,  152° 
radials;  Gage;  Liberal,  KS:  to  Garden  City.  KS. 

V-566     [Revised] 

From  Gregg  County,  TX;  Belcher,  LA:  Elm 
Grove,  LA:  Alexandria,  LA;  INT  Alexandria 
109   and  Re.sene,  LA.  323"  radials;  Reserve; 
excluding  the  portion  within  R-3801B  and 
R-3801C. 

V-573     (Revised) 

From  Will  Rogers.  OK;  INT  Will  Rogers 
195°T(188°M)  and  Ardmore,  OK, 
327°(321°M)  radials;  Ardmore;  Bonham,  TX; 
Sulpher  Springs,  TX;  Texarkana.  AR;  INT 
Texarkana  037°  and  Hot  Springs.  AR,  225° 
radials;  Hot  Springs;  to  Little  Rock.  AR. 
*  *  «  *  * 

Issued  in  Washington.  DC,,  on  lune  1.  2000. 
Reginald  C.  Matthews, 
Manager.  Airspace  and  Rules  Division. 
[FR  Doc.  00-14655  Filed  6-9-00;  8:45  am] 
BILUNQ  CODE  4910-13-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[AZ  086-0207b;  FRL-6710-6] 

Approval  and  Promulgation  of 
Implementation  Plans;  Arizona  State 
Implementation  Plan  Revision, 
Maricopa  County  Environmental 
Services  Department 

AGENCY:  Environmental  Protection 
Agency  (EPA). 


ACTION:  Proposed  rule. 


SUMMARY:  EPA  is  proposing  to  approve 
a  revision  to  the  Maricopa  County 
Environmental  Services  Department 
(MCESD)  portion  of  the  Arizona  State 
Implementation  Plan  (SIP).  This 
revision  concerns  volatile  organic 
compound  (VOC)  emissions  from 
ferrous  sand  casting  operations.  We  are 
proposing  to  approve  a  local  rule  to 
regulate  this  emission  source  vuider  the 
Clean  Air  Act  as  amended  in  1 990  (CAA 
or  the  Act). 

DATES:  Any  comments  on  this  proposal 
must  arrive  by  July  12,  2000. 
ADDRESSES:  Mail  comments  to  Andrew 
Steckel,  Rulemaking  Office  Chief  (AIR- 
4),  U.S,  Enviroiunental  Protection 
Agency,  Region  IX,  75  Hawthorne 
Street,  San  Francisco,  CA  94105. 
You  can  inspect  copies  of  the 
submitted  rule  and  EPA's  technical 
support  docimients  (TSDs)  at  our  Region 
IX  office  dining  normal  business  hours. 
You  may  also  see  copies  of  the 
submitted  rule  at  the  following 
locations: 

Arizona  Department  of  Environmental 
Quality,  3033  North  Central 
Avenue,  Phoenix,  AZ  85012 
Maricopa  County  Environmental 

Services  Department,  Air  Quality 
Division,  1001  North  Central 
Avenue,  Suite  201.  Phoenix,  AZ 
85004 

FOR  FURTHER  INFORMATION  CONTACT:  Al 
Petersen,  Rulemaking  Office  (AIR-4). 
Air  Division,  U.S.  Environmental 
Protection  Agency,  Region  IX,  75 
Hawlhome  Street,  San  Francisco,  CA 
94105-3901,  (415)  744-1135. 
SUPPLEMENTARY  INFORMATION:  This 
proposal  addresses  the  following  local 
rule:  MCESD  Rule  347.  In  the  Rules  and 
Regulations  section  of  this  Federal 
Register,  we  are  approving  this  local 
rule  in  a  direct  final  action  without 
prior  proposal  because  we  believe  this 
SIP  revision  is  not  controversial.  If  we 
receive  adverse  comments,  however,  we 
will  publish  a  timely  withdrawal  of  the 
direct  final  rule  and  address  the 
comments  in  subsequent  action  based 
on  this  proposed  rule.  We  do  not  plan 
to  open  a  second  comment  period,  so 
anyone  interested  in  commenting 
should  do  so  at  this  time.  If  we  do  not 
receive  adverse  comments,  no  further 
activity  is  planned.  For  further 
information,  please  see  the  direct  final 
action. 

Dated:  May  12.  2000. 
Laura  Yoshii, 

Acting  Regional  Administrator.  Region  IX. 
|FR  Doc.  00-14172  Filed  6-9-00;  8:45  am] 

BILUNG  CODE  6S60-S0-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  258 
[FRL-6710-4] 

State  of  West  Virginia:  Final  Approval 
of  State  Municipal  Solid  Waste 
Management  Permit  Program 

AGENCY:  Enviroiunental  Protection 

Agency. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  proposes  to  grant 
complete  program  approval  for  West 
Virginia's  Municipal  Solid  Waste  Permit 
Program.  In  the  "Rules  and  Regulations'" 
section  of  this  Federal  Register,  EPA  is 
approving  the  remaining  elements  of  the 
State's  program  as  an  immediate  final 
rule  without  prior  proposal  because 
EPA  views  this  action  as 
noncontroversial  and  anticipates  no 
adverse  comments.  The  Agency  has 
explained  the  reasons  for  this  program 
approval  in  the  preamble  to  the 
immediate  final  rule.  If  EPA  does  not 
receive  adverse  written  comments,  the 
immediate  final  rule  will  become 
effective  and  the  Agency  will  not  take 
further  action  on  this  proposal.  If  EPA 
receives  adverse  written  comments,  EPA 
will  withdraw  the  immediate  final  rule, 
and  it  will  not  take  effect.  EPA  will  then 
address  public  comments  in  a  later  final 
rule  based  on  this  proposal.  EPA  mav 
not  provide  further  opportunitv  for 
comment.  Any  parties  interested  in 
commenting  on  this  action  must  do  so 
at  this  time. 

DATES:  Written  comments  must  be 
received  on  or  before  July  12,  2000. 
ADDRESSES:  Comments  should  be  sent  to 
the  following  address  where  the  full 
West  Virginia  program  approval 
application  is  on  file  and  may  be 
reviewed:  EPA  Region  III.  1650  Arch 
Street.  Philadelphia,  PA  19103-2029.  or 
alternatively  at  West  Virginia  Division 
of  Environmental  Protection  (WVTDEP), 
1356  Hansford  Street,. Charleston.  \VV 
25301-1401. 

FOR  FURTHER  INFORMATION  CONTACT:  U.S. 
EPA  Region  III,  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103- 
2029.  Attn:  Mr.  Michael  C.  Giuranna, 
mailcode  3WC21,  telephone  (215)  814- 
3298,  The  contact  for  the  State  of  West 
Virginia  Division  of  Environmental 
Protection  is  Mr.  Larn,'  Atha,  1356 
Hansford  Street.  Charleston,  West 
Virginia  25301-1401,  telephone  (304) 
558-6350, 

SUPPLEMENTARY  INFORMATION:  For 

additional  information,  please  see  the 
immediate  final  rule  published  in  the 
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"Rules  and  RegulatioiLs"  sectinn  nf  this 
Federal  Register 

Authority:  This  nolire  is  issuml  under  thu 
aulhoritv  of  suction  2002.  4005  and  4010((  I 
of  the  Sr)iid  VVastn  Disposal  .\i\.  as  aintMulfii. 
42  I!  S.C.  6912.  694.5  and  6949(a). 

Bradley  M.  Campbell. 

Rfgional  Administrnlor.  Hft^ion  III 

|FR  Uoc:.  00-14165  Kiit-d  6-9-00;  8:4,5  ami 

BtLUNQ  COOC  SMO-SO-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  00-1216,  MM  Docket  No.  00-98.  RM- 
9811] 

Digital  Television  Broadcast  Service; 
Thomasvllle,  GA 

agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 


SUMMARY:  The  Commission  request.s 
comments  on  a  petition  filed  by  WCTV 
Licensee  Corporation,  licensee  of  station 
WCTV-TV,  NT.SC  Channel  6. 
Thomasvllle,  Georgia,  requcstinji!  the 
substitution  of  DTV  ("haxinel  46  for 
station  WCTV-TV's  assigned  DTV 
Channel  52.  DTV  Channel  46  can  be 
allotted  to  Thomasville,  Georgia,  in 
compliance  with  the  principle 
community  coverage  requirements  of 
Section  73.625(a)  at  reference 
coordinates  30-40-13  N  and  83-56-26 
W  with  a  power  of  1000  (kW)  and  a 
height  above  average  terrain  (HAAT)  of 
619  meters 

DATES:  Comments  must  be  fded  (m  or 
before  July  27.  2000.  and  reply 
comments  on  or  before  August  1 1,  2000 
ADDRESSES:  Federal  Clommunications 
Commiission.  445  12th  .Street.  SW  . 
Room  TW-A325.  Washingt(m.  DC 
20554.  In  addition  to  fding  comments 
with  the  FfX',  mterested  parties  should 
serve  the  petitioner,  or  its  counsel  or 
consultant,  as  follows:  Robert  A.  Beizer. 
Secretary.  VVCrTV  Licensee  Corporation. 
1201  New  York  Avenue.  N\V  .  Suite 
1000.  Washington.  DC  20005-3917. 
(Petitioner) 

FOR  FURTHER  INFORMATION  CONTACT:  I'am 
Blumenthal.  Mass  Media  Bureau.  (202) 
418-1600 

SUPPLEMENTARY  INFORMATION:  I'lus  is  a 
synopsis  of  the  ("ommission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No 
00-98.  adopted  lune  2.  2000.  ^nd 
released  lune  5.  2000  The  full  text  of 
this  ('ommission  decision  is  available 
for  inspec:tion  and  copying  during 
normal  business  hours  in  the  FCC 


Reference  Center  445  12th  Street.  SW., 
Washington.  DC  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
International  Tran.scription  Services, 
inc..  (202)  857-3800.  1231  20th  Street, 
NW  .  Washington.  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
partf  contacts  are  prohibited  in 
C^ommission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
gf)veming  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  .see  47 
CFR  1.415  and  1.420. 

Federal  (ionimunications  Commission. 
Barbara  A.  Kreisman, 

Chirl.  Vidfo  Senicfs  Dnision.  Mass  Media 

Ihirrati 

W'R  0(J(.    00-146  14  Fileii  h-9-OO,  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  00-1215,  MM  Docket  No.  00-97,  RM- 
9865] 

Digital  Television  Broadcast  Service; 
Richmond,  VA 

AGENCY:  Federal  Communications 

Commission 

ACTION:  Proposed  rule. 


SUMMARY:  The  (Commission  requests 
( omments  on  a  petition  filed  by  Central 
Virginia  Educational 
Telecommunications  Corporatif)n. 
licensee  of  station  WCVE-TV.  NTSC 
Channel  *23  requesting  the  substitution 
of  DT\'  f Channel  *42  for  station  WCVE- 
TVs  assigned  DTV  Channel  *24  DTV 
Channel  *42  can  be  allotted  to 
Richmond,  Virginia,  in  compliance  with 
the  principle  comniunitv  coverage 
requirements  of  , Section  73.625(a)  at 
reference  coordinates  37-30—46  N  and 
77-36-06  W   As  requested,  we  propose 
to  allot  DTV  Channel  *42  to  Richmond 
with  a  power  of  100  (kW)  and  a  height 
above  average  terrain  (HAAT)  of  327 
meters 

DATES:  Comments  must  be  filed  on  or 

before  Inly  27.  2000.  and  reply 
(.omments  (m  or  before  August  11,  2000. 

ADDRESSES:  Federal  Communications 
(Commission.  445  12th  Street.  SW., 


Room  TW-A325.  Washington.  DC 
20554.  In  addition  to  filing  comments 
with  the  FCC.  interested  parties  should 
ser\'e  the  petitioner,  or  its  counsel  or 
consultant,  as  follows:  Richard  I. 
Bodorff  E.  Joseph  Knoll  III,  Wiley.  Rein 
&  Fielding.  1776  K  Street.  NW.. 
Washington.  DC  20006  (Counsel  for 
Central  Virginia  Educational 
Telecommunications  Corporation). 
FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Blumenthal.  Mass  Media  Bureau,  (202) 
418-1600. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
00-97.  adopted  June  2.  2000.  and 
released  June  5.  2000.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  445  12th  Street.  SW. 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Services. 
Inc..  (202)  857-3800.  1231  20th  Street. 
NW.  Washington.  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 
Fi'(i('rdl  Communications  Ck)mniission 
Barbara  A.  Kreisman, 

(.hifl   Viiifi'  Smii  rs  Division.  Mass  Medio 
Bureau 

IFR  Du(    00-14613  Filed  6-9-00;  8:45  am] 
BILUNG  CODC  671 2-01 -P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Pan  73 

[DA  00-1217,  MM  Docket  No.  00-99,  RM- 
9858] 

Digital  Television  Broadcast  Service; 
Anchorage,  AK 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 


SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by 
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Fireweed  Communications  Corporation, 
licensee  of  station  KYES-TV,  NTSC 
Channel  5,  Anchorage,  Alaska, 
requesting  the  substitution  of  DTV 
Channel  6  for  its  assigned  DTV  Channel 
22.  DTV  Channel  6  can  be  allotted  to 
Anchorage,  Alaska,  in  compliance  with 
the  principle  community  coverage 
requirements  of  Section  73.625(a)  at 
reference  coordinates  61-20-10  N  and 
149—30—47  W.  As  requested,  we  propose 
to  allot  DTV  Channel  6  to  Anchorage 
with  a  power  of  45  (kW)  and  a  height 
above  average  terrain  (HAAT)  of  250 
meters. 

DATES:  Comments  must  be  filed  on  or 
before  July  27,  2000,  and  reply 
comments  on  or  before  August  11,  2000. 

ADDRESSES:  Federal  Communications 
Commission,  445  12th  Street,  SW,  Room 
TW-A325.  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Jeremy  Lansman,  President, 
Fireweed  Communications  Corporation, 
3700  Woodland  Drive,  #800,  Anchorage, 
Alaska,  (petitioner). 

FOR  FURTHER  INFORMATION  CONTACT:  Pam 

Blumenthal,  Mass  Media  Bureau,  (202) 
418-1600. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
00-99,  adopted  June  2,  2000,  and 
released  June  5.  2000.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  445  12th  Street,  SW, 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Services, 
Inc.,  (202)  857-3800,  1231  20th  Street. 
NW,  Washington,  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 


Federal  Communications  Commission. 
Barbara  A.  Kreisman, 

Chief,  Video  Services  Division.  Mass  Media 
Bureau. 

(FR  Doc.  00-14612  Filed  6-9-00:  8:45  am] 

BILUNG  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 


47  CFR  Part  73 

[DA  00-1218,  MM  Docket  No.  00-100,  RM- 
9860] 

Digital  Television  Broadcast  Service; 
San  Antonio,  TX 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  Alamo 
Pubic  Telecommunications  Council, 
licensee  of  noncommercial  station 
KLRN-TV,  NTSC  Channel  *9  San 
Antonio,  Texas,  requesting  the 
substitution  of  DTV  Channel  *8  for 
station  KLRN-TV's  assigned  DTV 
Chaimel  *20.  DTV  Chaimel  *8  can  be 
allotted  to  San  Antonio,  Texas,  in 
compliance  with  the  principle 
community  coverage  requirements  of 
Section  73.625(a)  at  reference 
coordinates  29-19-38  N  and  98-21-17 
W.  As  requested,  we  propose  to  allot 
DTV  Channel  *8  to  San  Antonio  with  a 
power  of  8.3  (kW)  and  a  height  above 
average  terrain  (HAAT)  of  263  meters. 
However,  since  the  community  of  San 
Antonio  is  located  within  275 
kilometers  of  the  U.S. -Mexican  border, 
concurrence  by  the  Mexican 
goverrmient  must  be  obtained  for  this 
allotment. 

DATES:  Comments  must  be  filed  on  or 
before  Jidy  27,  2000,  and  reply 
comments  on  or  before  August  11,  2000. 
ADDRESSES:  Federal  Communications 
Commission,  445  12th  Street,  SW,  Room 
TW-A325.  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Margaret  L.  Tobey,  Morrison 
&  Foerster  LLP,  2000  Pennsylvania 
Avenue,  NW,  Suite  5500,  Washington, 
DC  20006  (Counsel  Alamo  Public 
Telecommunications  Council). 
FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Blumenthal,  Mass  Media  Bureau,  (202) 
418-1600. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
00-100,  adopted  June  2,  2000,  and 
released  June  5,  2000.  The  full  text  of 


this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  445  12th  Street.  SW. 
Washington.  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Services. 
Inc.,  (202)  857-3800,  1231  20th  Street, 
NW,  Washington,  DC  20036. 

Provisions  of  the  Regulator\' 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

Federal  Communications  Commission 
Barbara  A.  iCreisman, 

Chief,  Video  Services  Dnision.  Mass  Media 
Bureau. 

IFR  Doc.  00-14611  Filed  6-9-00;  8:45  am] 

BILUNG  COOE  6712-01-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Motor  Carrier  Safety 
Administration 

49  CFR  Parts  350,  390,  394,  395  and 
398 

[Docket  No.  FMCSA-97-2350] 

RIN2126-AA23 

Additional  Public  Hearing  for  Hours  of 
Service  of  Drivers;  Driver  Rest  and 
Sleep  for  Safe  Operations 

agency:  Federal  fvlotor  Carrier  Safetv 
Administration  (FMCSA).  DOT. 
ACTION:  Proposed  rule:  notice  of  hearing. 

summary:  The  FMCSA  is  announcing 
two  more  days  of  hearings  for  additional 
interested  persons  to  speak  with 
FMCSA  officials  about  the  agency's 
proposed  hours-of-service  regulations 
(65  FR  25540,  May  2.  2000).  This  action 
is  necessary  to  inform  the  public  about 
the  dates,  times,  and  location  of  the 
hearing.  The  FMCSA  continues  to  hope 
to  hear  from  the  public  about  how  the 
proposed  hours-of-service  regulations 
would  improve  highway  safety  and 
affect  drivers'  professional,  personal  and 
family  lives.  AJl  oral  presentations  will 
be  transcribed  and  placed  in  the  public 
docket. 
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DATES:  Additional  hearings  will  be  held 
on  July  6  and  7.  2000,  8:30  a.m.  to  4:30 
p.m.  in  VVa.shington.  D(; 
FOR  FURTHER  INFORMATION  CONTACT: 
(kritTdl  Information  To  rwjuest  time  to 
be  heard  and  for  other  general 
information  about  the  session,  contact 
Mr.  Stanley  Hamilton.  Office  of 
Regulatory  Development.  (202)  3tJt>- 
0665   Spciific  Information  For 
information  conc:erning  the  rulemaking, 
contact  Mr  David  Miller.  Office  of  Bus 
and  Truck.  Standards.  (202)  366-1790. 
or  Mr  (Charles  Medalen.  Office  of  the 
(;hief  Counsel.  Federal  Highway 
Administration.  (202)  366-1354.  Office 
hours  are  from  7:45  a.m.  to  4:15  p.m.  et. 
Monday  through  Friday,  except  Federal 
holidays 
SUPPLEMENTARY  INFORMATION: 

Electronic  Access 

Internet  users  may  access  all 
comments  received  by  the  US  DOT 
Dockets,  Room  PL-401.  by  using  the 
universal  resource  locator  (IIRL):  fittp:/ 
/dms  dot  tjov    It  is  available  24  hours 
ea(  h  dav.  365  days  a  year  Please  ft)llow 
the  instructions  cmline  for  more 
information  and  help. 

An  electronic  copy  of  this  document 
may  be  downloaded  bv  using  ,\ 
computer,  modern  and  suitable 
communications  software  from  the 
Government  Printing  Office's  Electronic 
Bulletin  Board  Service  at  (202)  512- 
1661    Internet  users  may  reach  the 
Office  of  the  Federal  Register's  web  page 
at  http://ww\v  acifss  i^fn)  fiov  /ncira 
Internet  users  may  also  find  this 
document  at  the  P'MCiSA's  Motor  (Carrier 
Regulatory  Information  .Service 
(MCRECIS)  web  site  for  notices  at  fittp/ 
/i^-ww  fmcsa.dot  fiov^ruh'srffis/fmt  sr/ 
rulf makings  htm 

Background 

The  earlier  hearings,  each  of  twf>  days' 
duration,  took  place  between  May  31 
and  June  30  in  Washington.  DC; 
Ontario.  CA.  Clolden.  i'X).  Kansas  City, 
MO:  Indiana()oli>.  IN:  Vernon.  CT:  and 
lackson,  CA 

The  idditional  hearing  will  be  held 
Thursday  and  Friday,  July  6  and  7. 
2000,  from  H  .10  a  in  to  4  30  p  m.  in 
Room  4200  of  the  I)(  )T  headquarters 
building.  400  .Seventh  Street.  S\V.. 
Washington.  DC  205MO  Speakers  must 
limit  their  oral  [)resi'ntaliiins  to  not 
more  than  10  minutes  duration 
Presenters  may  submit  additional 
written  docunmntation  to  be  placed  in 
the  public  docket 

All  persons  who  would  like  to 
participate  must  re<]uesl  to  do  so  tiv 
telephoning  Mr  .Stanle\  H.imilton  at 
(202)  ,166-0665  by  4  pin.,  et  .  on  Friday. 
lulv  7.  2000 


All  persons  participating  will  be 
subject  to  Federal  and  DO'T  workplace 
security  measures.  All  persons  will  need 
identification  with  a  picture  on  it  and 
mu.st  display  the  identification  to  DOT 
security  officers.  All  persons  will  be 
required  to  sign  in  at  the  guard  desk  and 
walk  through  metal  detectors.  All 
visitors  will  be  required  to  wear  a 
"Visitor  "  badge  at  all  times  while  in  the 
DCJT  building 

The  DOT  security  office  will  limit  and 
monitor  the  public's  access  and 
movement  through  the  DOT  building. 
All  persons  rt>questing  tn  participate  in 
the  sessions,  but  failing  to  satisfy  DOT 
security  requirements,  will  be  denied 
entry  into  the  building  and  will  forfeit 
the  opportunity  to  participate.  Such 
persons  will  be  allowed  to  submit 
written  comments  to  the  docket,  at  the 
above  address,  bv  the  close  of  business 
on  July  31,2000. 

Authorily:  41  H.S.C.  504.  14122.  31133. 
U  \  Mk  ,iihi  31.i02;  se(..  113.  Pub   L.  103-311. 
108  Slat    1673.  1676;  and  49  CFR  1.73. 

Issufd  cin   [line  1,  2000 
|uhp  .\nna  Cirilln. 
Acting  Assistant  Administnitor 
IFK  [)n<     ()(V-14fi<ll  y\\>'(\  fi-4-()0;  8  45  Hm] 
BILLING  COO€  4910-22-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration  (NOAA) 

50  CFR  Part  679 

[Docket  No.  000524152-0152-01;  I.D. 
0301 OOC] 

RIN  0648-AM34 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaska;  Requirement  to  Use 
Vessel  Monitoring  System  Transmitter 
for  Atka  Mackerel  in  Aleutian  Islands 
Subarea 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
fiornmerce 

ACTION:  Proposed  rule;  request  for 

( Dinnients. 

SUMMARY:  NMFS  publishes  a  proposed 
rule  to  require  vessels  participating  in 
the  directed  fishery  for  Atka  mackerel  in 
the  Aleutian  Islands  subarea  (AI)  of  the 
Boring  Sea  and  Aleutian  Islands  Area  to 
larry  and  use  a  Vessel  Monitoring 
System  (VMS)  transmitter  This  action  is 
necessary  to  enhant:e  monitoring  of 
fishery  activities  within  critical  habitat 
areas  It  is  intended  to  further  the 
conservation  goals  and  objectives  of  the 


Fishery  Management  Plan  for  the 
Groundfish  Fishery  of  the  Bering  Sea 
and  Aleutian  Islands  Area  (FMP). 

DATES:  Comments  must  be  received  by 
June  26.  2000. 

ADDRESSES:  Comments  may  be  mailed  to 
Sue  Salveson.  Assistant  Regional 
Administrator.  Sustainable  Fisheries 
Division.  Alaska  Region.  NMFS.  P.O. 
Box  21668.  Juneau.  AK  99802-1668. 
Attn:  Lori  Gravel.  Comments  will  not  be 
accepted  if  submitted  via  e-mail  or 
Internet.  Hand  or  courier  delivered 
comments  may  be  sent  to  the  Federal 
Building.  709  West  9th  Street,  Room 
453.  Juneau.  AK  99801.  Copies  of.the 
Regulatory  Impact  Review/Initial 
Regulatory  Flexibility  Analysis  (RIR/ 
IRFA)  prepared  for  this  action  may  be 
obtained  from  the  same  address  or  by 
calling  the  Alaska  Region.  NMFS.  at 
907-586-7228.  Send  comments  on 
collection-of  information  requirements 
to  the  above  address  and  to  the  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
(OMB).  Washington  DC  20503  (Attn: 
NOAA  Desk  Officer) 

FOR  FURTHER  INFORMATION  CONTACT: 

Alan  Kinsolving.  907-586-7228. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  number  of  Steller  sea  lions 
(Eumetopias  jubatus)  in  the  Bering  Sea 
and  Aleutian  Islands  Management  Area 
has  declined  significantly  during  the 
past  several  decades  and  in  1997  NMFS 
listed  the  western  stock  of  Steller  sea 
lions  as  an  endangered  species.  A 
requirement  of  the  Endangered  Species 
Act  is  that  Federal  actions  affecting  the 
critical  habitat  of  a  listed  species  must 
not  jeopardize  the  continued  existence 
of  the  populations  of  those  species  or 
adversely  affect  or  modif\'  their  critical 
habitat.  Atka  mackerel  is  an  important 
prey  species  for  Steller  sea  lions  and 
stocks  adequate  for  the  food  needs  of 
Steller  sea  lions  must  remain  available 
in  Steller  sea  lion  critical  habitat. 
Hence,  the  Atka  mackerel  fishery  must 
be  managed  to  provide  for  the  food 
needs  of  Steller  sea  lions  and  avoid 
p(3tential  jeopardy  to  them. 

On  January  22.  1999.  NMFS 
published  a  final  rule  that  reduces  the 
percentage  of  Atka  mackerel  taken  from 
Steller  sea  lion  critical  habitat  over  a  4- 
year  period  in  the  Western  and  Central 
Districts  of  the  AI  (64  FR  3446).  The 
final  rule  also  prohibits  all  trawling  for 
groundfish  within  areas  designated  as 
Steller  sea  lion  critical  habitat  when 
NMFS  determines  that  the  harvest  of 
Atka  mackerel  has  reached  the 
applicable  limits  specified  in  the 
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regulations  for  the  year  and  district.  A 
critical  habitat  trawl  closure  remains  in 
effect  until  NMFS  closes  the  Atka 
mackerel  fishery  in  that  area. 

The  Atka  mackerel  fishery  is  a  high- 
volume,  low-value  fishery  pursued  by  a 
small  group  of  large  factory  trawlers, 
mostly  greater  than  200  feet  (61  m)  in 
length.  In  1997,  for  example,  12  factory 
trawlers  participated  in  the  AI  Atka 
mackerel  fishery,  with  8  of  these  vessels 
accounting  for  over  80  percent  of  the 
retained  catch  in  the  fishery.  The  fishery 
is  highly  localized  and  occurs  at  depths 
between  100  and  200  meters  in  the  same 
few  locations  each  year,  most  commonlv 
in  island  passes.  Important  Atka 
mackerel  fishing  locations  in  the  AI 
include  Seguam  Pass,  Tanaga  Pass, 
Petrel  Bank,  and  the  seamounts  and 
reefs  near  Buldir  Island.  All  of  these 
locations  are  in  or  near  Steller  sea  lion 
critical  habitat. 

When  critical  habitat  areas  are  closed, 
continued  Atka  mackerel  fishing  takes 
place  very  close  or  adjacent  to  the 
closed  critical  habitat  areas.  The 
boundaries  of  these  areas  are  complex, 
the  areas  are  remote,  and  the  weather  is 
frequently  poor.  Ensuring  that  no 
fishing  is  taking  place  inside  critical 
habitat  using  traditional  methods  of 
enforcement,  such  as  aerial  surveillance, 
is  difficult.  Effective  enforcement  of 
these  closures  will  be  greatly  enhanced 
if  vessels  participating  in  the  fishery  use 
a  VMS  transmitter  that  automatically 
and  frequently  transmits  vessel  position 
to  NMFS  so  that  vessels  fishing  near 
critical  habitat  can  be  monitored 
closely, 

NMFS'  intent  to  implement  a  VMS  in 
1999  before  the  Atka  mackerel  "B" 
season,  beginning  September  1.  1999, 
was  noted  in  the  final  rule  that 
established  the  protective  measures  (64 
FR  3446,  January  22,  1999).  The  North 
Pacific  Fishery  Management  Council 
determined  that  the  additional 
information  provided  by  a  VMS 
program  would  assist  in  the 
management  of  the  Atka  mackerel 
fishery  and  requested  that  NMFS 
develop  regulations  to  implement  such 
a  system. 

Under  this  action,  a  vessel 
participating  in  a  directed  fishery  for 
Atka  mackerel  in  the  AI  would  be 
required  to  have  an  operating  NMFS- 
approved  VMS  transmitter  on  board. 
These  transmitters  automatically 
determine  the  vessel's  location  several 
times  per  hour  using  Global  Positioning 
System  satellites  and  send  the  position 
information  to  NMFS  via  a  mobile 
communication  service  provider.  The 
VMS  transmitters  are  designed  to  be 
tamper-resistant  and  automatic.  In  most 
cases,  the  vessel  owner  would  be 


unaware  of  exactly  when  the  unit  was 
transmitting  and  would  be  unable  to 
alter  the  signal  or  the  time  of 
transmission.  NMFS  estimates  that  a 
NMFS-approved  VMS  transmitter 
would  cost  approximately  Si. 800  per 
unit  and  the  charge  to  the  vessel  owner 
for  the  transmission  of  VMS  position 
data  would  be  S5  per  day. 

The  VMS  Approval  Process 

A  VMS  consists  of  a  NMFS-approved 
VMS  transmitter  that  automatically 
determines  the  vessel's  position  and 
transmits  it  to  a  NMFS-approved 
communications  service  provider.  The 
communications  service  provider 
receives  the  transmission  and  relays  it 
to  NMFS.  On  March  31,  1994,  NMFS 
published  standards  for  the  use  of  VMS 
(59  FR  15180).  NMFS  will  use  the 
criteria  described  below,  which  are 
based  on  the  1994  standards,  to  approve 
VMS  transmitters  and  communication 
service  providers. 

1.  The  VMS  transmitter  must  be 
tamper-proof  and  it  must  be  impossible 
for  the  vessel  operator  to  input  false 
position  information; 

2.  The  VMS  transmitter  must  be  able 
to  determine,  store  and  transmit  vessel 
position; 

3.  The  VMS  transmitter  must  allow 
for  regular  as  well  as  random 
automatically  generated  position 
reporting.  The  interval  between  position 
reports  must  be  programmable; 

4.  Each  position  report  must  include: 
(a)  the  vessel  location,  accurate  within 
400  m;  (b)  a  transmitter  identifier  that  is 
unique  to  that  transmitter;  and  (c)  the 
date  and  time  that  the  vessel  position 
was  taken; 

5.  The  VMS  transmitter  must  be 
equipped  with  an  onboard  alarm  system 
that  will  alert  the  vessel  crew  if  the  unit 
malfunctions  or  is  not  able  to  transmit; 

6.  The  VMS  transmitter,  in 
conjunction  with  the  VMS 
communication  service  provider,  must 
provide  seamless  and  transparent 
communications  from  any  location 
within  the  exclusive  economic  zone  off 
Alaska; 

7.  The  transmitter  must  be  able  to  fix 
the  vessel's  position  at  least  once  every 
20  minutes  and  be  able  to  store  those 
positions  in  local,  non-volatile  memory 
until  they  can  be  transmitted  to,  and 
received  by,  the  communication  service 
provider; 

8.  In  addition  to  regular  position 
reports,  the  VMS  transmitter  must  be 
capable  of  transmitting  a  specially 
identified  status  report  giving  the  vessel 
position  whenever  the  transmitter  is 
powered-up,  powered-down.  is  unable 
to  determine  vessel  position  or  has  its 
antenna  disconnected; 


9.  It  must  not  be  possible  for  the 
vessel  operator  to  determine  when  the 
VMS  transmitter  is  transmitting  or 
taking  a  position  for  later  transmission. 

10,  Transmissions  from  the  V^S 
transmitter  and  the  communication 
service  provider  must  be  secure,  and  it 
must  not  be  possible  for  unauthorized 
parties  to  intercept  vessel  location 
information. 

NMFS  will  publish  notice  in  the 
Federal  Register  as  \^S  components 
are  approved  for  use.  At  this  time, 
NMFS  believes  that  only  the  Argos 
system  is  suitable  for  use  in  all  areas  off 
Alaska.  The  Argos  system  uses  the 
ArgoNet  Mar  GE  transmitter  in 
conjunction  with  the  .\rgos  system  of 
polar-orbiting  satellites.  While  there  are 
other  space-based  communications 
service  providers  that  provide  coverage 
for  waters  off  Alaska,  such  as  Inmarsat- 
C.  only  the  Argos  system  has 
demonstrated  that  it  offers  100  percent 
coverage  of  all  areas  off  Alaska. 
However,  because  of  the  rapid  pace  of 
technological  change  in  the  field  of 
satellite-based  vessel  monitoring.  NMFS 
anticipates  that  other  vendors  will 
produce  VMS  components  that  meet  all 
NMFS  standcirds  in  the  near  future. 

NMFS  will  contact  the  owners  of  all 
vessels  that  participated  in  'the  AI  Atka 
mackerel  fishery  in  1998  or  1999  and 
ensure  that  they  are  aware  of  which 
VMS  transmitters  have  been  approved 
by  NMFS  and  have  received  installation 
instructions.  Owners  of  vessels  that 
wish  to  participate  in  AI  Atka  mackerel 
fisheries  that  did  not  do  so  in  1997  or 
1998  would  need  to  contact  the 
Sustainable  Fisheries  Division  (see 
ADDRESSES)  and  request  a  list  of 
NMFS-approved  VMS  transmitters.  In 
most  instances.  NMFS  anticipates  that 
the  installation  of  the  VMS  transmitter 
would  take  less  than  6  hours. 
Installation  would  be  the  responsibility 
of  the  vessel  owners. 

This  regulatory  amendment  would 
require  that  the  owner  or  operator  of  a 
vessel  participating  in  the  AI  Atka 
mackerel  fishery  carry  and  use  a  NMFS- 
approved  \TviS  transmitter  at  all  times 
when  engaging  in  directed  fishing  for 
Atka  mackerel.  Trawl  vessels  not 
carrying  properly  installed  and 
operating  \tCiS  units  would  be 
prohibited  from  retaining  Atka  mackerel 
at  more  than  the  maximum  retainable 
amount  of  20  percent  established  in 
regulations  at  §  679.20(e)  and  (f)  while 
fishing  in  the  AI  subarea. 

This  proposed  rule  would  also  revise 
regulations  governing  Atka  mackerel 
harvest  in  the  Community  Development 
Quota  (CDQ)  fisheries.  Current 
regulations  prohibit  any  trawling  by  a 
CDQ  group  in  the  critical  habitat  areas 
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after  tht-  spc(  it'ii'd  pcrifiit  of  thf  lirmifis 
annual  Atka  iiiackfrcl  C.DQ  has  ht't-n 
reai:ht'd   Tht'sc  n'miiations  dn  nut  allow 
tht'  C;DQ  grmi[)s  to  account  st'[)aratt'l\ 
for  Atka  mackerel  cat(  h  msidf  ,md 
outside  the  cntii  al  h.ihit.it  are.is,  hut 
rather  assume  that  all  catch  of  Atk.i 
mackerel  is  made  withni  the  critical 
habitat  areas  until  the  maximum  percent 
is  reai:hed  and  the  critical  habitat  are<i 
closes   N'MF"vS  proposes  to  change  these 
requirements  so  that  each  (iUQ  group 
would  he  prohibited  from  catching  more 
than  the  specified  percentage  of  its  Atka 
mackerel  CDQ  inside  the  critu  al  habitat 
areas  Tht>  (^DQ  groups  and  NMF'S 
would  use  catch  location  data  for  each 
haul  collected  bv  observers  onboard  the 
vessels  to  determine  whether  the  Atka 
mackerel  was  caught  inside  the  critical 
habitat  area   This  action  will  provide 
greater  flexibilitv  to  the  (iI)Q  groups  for 
management  of  their  Atka  mackerel 
ClDQs   Further,  these  proposed  revisions 
would  create  a  management  structure 
for  the  (IDQ  Atka  m.ii  kerel  fisher\ 
c:onsistent  with  the  management 
structure  that  NMI'S  intends  to  propose 
later  in  JOOO  for  management  of  polloi  k 
CDQ  fishing  in  the  Bering  Sea  i  ritii  <il 
habitat  areas 

Classification 

Notwithstanding  am  other  provision 
of  the  law.  no  [)erson  is  reiiuired  to 
respond  to.  nor  shall  an\  person  be 
subiec:t  to  a  penaltv  for  f.iilure  to  comply 
with,  a  collection-of-information  subject 
to  the  requirements  of  the  PKA.  unless 
that  collection-of-information  displavs  a 
currentU  valid  OMH  control  number. 

This  proposed  rule  contains  a  new 
col  lection-of- in  format  ion  reciuirement 
subject  to  review  and  approval  bv  OMH 
under  the  Paperwork  Reduction  Ac:t 
(PRA).  This  collection-of-information 
requirement  has  b«"en  subnutted  to  OMH 
for  approval   The  new  information 
requirements  include  the  requiiement  to 
install,  maintain,  and  use  a  NMFS- 
approved  VMS  unit   The  public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  average  (> 
hours  to  install  the  unit,  4  hours  per 
vear  to  maintain  the  unit,  and  5  seconds 
per  response  to  transmit  data.  These 
estimates  include  the  time  for  reviewing 
instructions,  searching  existing  data 
s()urc:es.  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information 

Public  c:omment  is  sought  rc'garding 
whether  this  proposed  c;ollec:tion  of 
information  is  nec:essarv  for  the  proper 
performance  of  the  func;tions  of  the 
agencv.  iniluding  whether  the 
information  has  prac:tic:al  utilitv.  the 
ac:curacy  of  the  burden  estimate,  ways  to 
enhance  the  qualitv.  utilitv.  and  cdaritv 


of  the  information  to  be  c:ollec  ted;  and 
wa\s  to  minimize  the  burden  of  the 
collection  of  information,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technologv 

.Send  c:omments  regarding  this  burden 
estimate  or  anv  other  aspect  of  the 
collecrtion  of  information  to  NMFS  at  the 
previouslv  listed  ADDRESS,  and  to  the 
Office  of  information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget.  Washington.  D.C   2050.<  (Att; 
NOAA  Desk  ()ffic;er) 

NMFS  prepared  an  IRFA  for  this 
proposed  rule  pursuant  to  the 
recjuirements  of  5  ILS.C  fj()3.  without 
first  determining  whether  the  proposal 
would  ha\e  a  significant  impac;t  on  a 
substantial  number  of  small  entities. 
The  following  is  a  summary  of  the  IRFA 

This  action  would  require  that  factorv' 
trawlers  participating  in  the  Aleutian 
Islands  Atka  mackerel  fishery  carr\-  and 
use  a  VMS  unit   It  is  intended  to 
fai  ilitat"  NMFS'  ability  to  ensure  that 
federallv  managed  fisheries  not 
adverselv  affec:t  designated  critical 
habitat,  and  it  is  being  promulgated 
under  the  authontv  of  the  Magnuson- 
Stevens  Act   This  action  will  have  a 
small  but  negative  impact  on  the 
approximately  1."^  fac:tor\  trawlers  that 
fish  for  Atka  mackerel  in  the  Aleutian 
Islands   NMFS  believes  that  none  of  the 
\  esscds  that  fish  for  Atka  mackerel  in  the 
Aleutian  Islands  would  qualifx'  as  small 
entities  The  preferred  alternative  would 
impose  a  new  reporting  and 
recuirdkeeping  requirement  on  these 
vessels  of  approximately  12.1  hours  per 
vear  per  vessel   It  would  not  duplicate, 
overlap,  or  cionflict  with  existing 
Federal  rules.  In  addition  to  the 
preferred  alternative.  NMFS  considered 
.1   "no  action"  alternative  that  would  not 
recjuire  the  use  of  VMS  units  for  vessels 
engaged  in  directed  fishing  for  Atka 
mae:ki!rel  in  the  Aleutian  Islands.  This 
alternative  was  rejected  bec;ause  it 
would  fail  to  relieve  an  unnecessary 
restriction  on  vessels  participating  in 
other  fisheries,  and  because  it  would  fail 
to  meet  NMFS'  need  to  facilitate 
monitoring  and  enforcement  of  Steller 
sea  lion  protective  measures. 

A  c;opv  of  the  RIR/IRFA  can  be 
obtained  from  NMFS  (see  ADDRESSES). 

This  proposed  rule  has  been 
dtiternuned  to  be  not  significant  for 
purnoses  of  E.O   12866. 

Trie  President  has  directed  Federal 
agenc:ies  to  use  plain  language  in  their 
communications  with  the  public, 
incduding  regulations.  To  comply  with 
that  directive,  we  seek  public  comment 
on  any  ambiguitv  or  unnecessary 
complexity  arising  from  the  language 
used  in  this  proposed  rule. 


List  of  Subjects  in  50  CFR  Fart  679 

Alaska.  Fisheries.  Reporting  and 
recordkeeping  requirements. 

IJrilfii    lun--  fi.  JIMH) 
Bruc;e  C  Morehead. 

.•\i  tini>  .^s.s/s(unf  Aciministnitiir  for  Fishfiii's, 
Wjiniruil  Mannf  FishiTifs  .Sen  a  r 

For  the  reasons  set  forth  in  the 
preamble.  50  CFR  part  679  is  proposed 
to  be  amended  as  follows: 

PART  67»— FISHERIES  OF  THE 
EXCLUSIVE  ECONOMIC  ZONE  OFF 
ALASKA 

1   The  authority  citation  for  part  679 
continues  to  read  as  follows; 

Authority:  U)  l'  ,S  C   771  i-l  .sm/  .  IHUl  ,-t 

2.  In  f^  679.7.  paragraph  (a)(2)  is 
revised  and  a  new  paragraph  (c)(3)  is 
added  to  read  as  follows: 

§679.7    Prohibitions. 

(a)  *  *  * 

(2)  Conduct  any  fishing  contrary  to 
notification  of  inseason  action,  closure, 
or  adjustment  issued  under  ^  §  679.20. 
679.21.  679.22  or  679  25. 


(3)  Use  a  vessel  to  participate  in  a 
directed  fishery  for  Atka  mackerel  in  the 
Aleutian  Islands  subarea  unless  that 
vessel  carries  a  NMFS-approved  Vessel 
Monitoring  System  (VMS)  transmitter 
and  complies  with  the  requirements 
described  at  §  679.28(f) 

***** 

3.  In  i^  679.22.  paragraph  (a)(8)(iii)(D) 
is  revised  to  read  as  follows; 

§679.22    Closures. 

(a)  *  *  * 

(8)  *  *  * 

(iii)  *  *  * 

(D)  CDQ  fishing.  Harvesting 
groundfish  CDQ  with  trawl  gear  is 
prohibited  within  areas  designated  as 
Steller  sea  lion  critical  habitat  in  the 
Western  and/or  Central  Districts  of  the 
Al  (see  Table  1 ,  Table  2,  and  Figure  4 
to  part  226  of  this  title)  for  the  duration 
of  the  year  when  the  Regional 
Administrator  announces,  by 
notification  in  the  Federal  Register,  that 
the  harvest  of  Atka  mackerel  within  the 
critical  habitat  areas  by  vessels  fishing 
for  CDQ  groups  has  reached  the 
applicable  percentage  specified  for  the 
year  and  district  at  paragraph 
(a)(8)(iii)(B)  of  this  section. 

***** 

4.  In  §  679.28,  the  section  heading  and 
paragraph  (a)  are  revised  and  a  new 
paragraph  (f)  is  added  to  read  as  follows: 
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§  679.28    Equipment  and  operational 
requirements. 

(a)  Applicability.  This  section 
contains  the  requirements  for  scales, 
observer  sampling  stations,  bins  for 
volumetric  estimates,  and  vessel 
monitoring  system  hardware.  This 
section  does  not  require  any  vessel  or 
processor  to  provide  this  equipment. 
Such  requirements  appear  elsewhere  in 
this  part. 
***** 

(f)  Vessel  Monitoring  System  (VMSI 
Requirements.  (1)  What  is  a  VMS?  A 
VMS  consists  of  a  NMFS-approved  \TvIS 
transmitter  that  automatically 
determines  the  vessel's  position  and 
transmits  it  to  a  NMFS-approved 
communications  service  provider.  The 
communications  service  provider 
receives  the  transmission  and  relays  it 
to  NMFS. 

(2)  How  are  VMS  transmitters  and 
communications  sen'ice  providers 
approved  by  MMFS?  (i)  NMFS  publishes 


type  approval  specifications  for  VMS 
components  in  the  Federal  Register. 

(ii)  Transmitter  manufacturers  or 
communication  sen'ice  providers  may 
submit  products  or  services  to  NMFS  for 
evaluation  based  on  the  published 
specifications. 

(iii)  NMFS  will  publish  a  list  of 
NMFS-approved  transmitters  and 
communication  service  providers  in  the 
Federal  Register.  As  necessary-,  NMFS 
will  publish  amendments  to  the  list  of 
approved  components  in  the  Federal 
Register. 

(3)  What  are  the  vessel  owner's 
responsibilities?  If  you  are  a  vessel 
owner  that  must  participate  in  a  VMS. 
you  or  your  crew  must: 

(i)  Obtain  a  NMFS-approved  VMS 
transmitter  and  have  it  installed 
onboard  your  vessel  in  accordance  with 
the  instructions  provided  bv  NMFS. 
You  may  get  a  copy  of  the  VMS 
installation  and  operation  instructions 
from  the  Regional  Administrator  upon 
request. 


(ii)  Activate  the  VMS  transmitter  and 
receive  confirmation  from  NMFS  that 
the  VMS  transmissions  are  being 
received  before  participating  in  a  fishery 
requiring  the  V'MS: 

(iii)  Continue  the  VMS  transmissions 
until  the  fisher*'  requiring  VMS  has 
closed  or  until  notified  by  NMFS  staff 
that  you  may  stop  transmissions; 

(iv)  Stop  fishing  immediately  if 
informed  by  NMFS  staff  or  an 
authorized  officer  that  NMFS  is  not 
receiving  position  reports  from  the  VMS 
transmitter: 

(v)  Make  the  VTvIS  transmitter 
available  for  inspection  bv  NMFS 
personnel,  observers,  or  an  authorized 
officer; 

(vi)  Ensure  that  the  VMS  transmitter 
is  not  tampered  with,  disabled, 
destroyed,  or  operated  improperly; 

(vii)  Pay  all  charges  levied  bv  the 
communication  service  provider. 

(2)  lReser\'ed] 
!FR  Do(  .  00-1477.T  Filed  f)-y-O0:  8-4.5  am] 
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GENERAL  SERVICES 
ADMINISTRATION 

Notice  of  the  Availability  of  the  Draft 
Environmental  Impact  Statement  and 
Notice  of  Public  Hearing  on  the  Draft 
Environmental  impact  Statement  for  a 
Proposed  Department  of 
Transportation  Headquarters 

agency:  National  Capital  ReKiini; 
(ieiHTdl  Services  Adiniiiistr.itinii. 
Ucpartintuit  of  Transpi)rt,itii)ii 
ACTION:  Proposed  Inase  atiquisition  of  a 
new  or  renovattnl  hoadcjuarttTs  for  the 
Oepailmfiit  of  TransportatiDii  in  the 
Central  Eniplovnu-nt  Are.i  of 
Washington.  DC! 


SUMMARY:  The  (;<'n(>ral  .Services 
Administration  ((iSA)  announces  the 
availabilitv  of  thf  Dr.ift  Environiiu-ntal 
Impact  .Statement  (Draft  KIS)  for  the 
proposed  lease  ac()uisitioii  of  a  new  or 
renovated  headquarters  for  the 
Departmt'nt  of  Transportation  (DOT)  in 
the  ("entra!  Kmplovment  Area  (CKA)  of 
Washington.  DC..  CiSA  also  announces 
that  a  j)ublic  hearing  on  the  Draft  EIS 
will  beheld  on  julv  12.  2000 

Baclcground  Information 

DOT  seeks  to  update  its  facilities, 
maximize  efficiency,  and  reorganize  and 
consolidate  its  operations.  To  this  end. 
CiSA  is  currentiv  conducting  a 
competitive  proc  urement  ol  1  '.]'■>  million 
rentable  square  feet  of  new  or  renovated 
spac:«  under  an  operating  lease  for  a 
term  of  fifteen  years.  Consolidation  in  a 
new  or  renovated  headquarters  will 
produce  significant  operating 
efficiencies  in  support  of  DOT's 
mission. 

The  Ciovernment  is  conducting  this 
proc;urement  as  a  negotiated,  best  value 
source  selection.  This  procurement 
process  has  been  developed  with  full 
integration  of  the  NKPA  process, 
incorporating  Nl'iPA  compliant  e  into 
the  agency's  decision  making 
framework.  The  results  of  this  effort  will 


be  full  publi(  participation  and 
subniissiim  of  final  proposals  that 
address  potential  environmental 
impacts  The  (Jovernment's  t'valuation 
of  final  proposals  will  include 
(  onsideration  of  an  offerors  ability  and 
willingness  to  address  impacts  and 
implement  proposed  mitigation 
measures  identified  through  the  NEPA 
process,  including  public  comments 
received  on  the  Draft  EIS. 

Draft  EIS  Availability 

Copies  of  the  Draft  EIS  will  be 
available  for  review  at  the  locations 
identified  below.  .Mso  available  fur 
review  will  he  copies  of  the  transcript 
of  proceedings  from  the  April  llth 
Public  ,S(. oping  Meeting  and  public 
comments  submitted.  In  addition,  the 
Draft  EIS  and  other  information 
regarding  this  project  are  available  on 
the  internet  at  http://www.evoly.com' 
DOT 

The  Draft  EIS  may  be  viewed  at  the 
following  locations: 

1.  Department  of  Transportation, 
Dockets  Room,  PL-401.  400  7lh  Street. 
SW,  Washington,  DC  20590. 

2.  Martin  Luther  King  Library .  9th  H 
G  Streets.  NW,  Washington.  DC. 

3.  Public  Affairs  Office.  Navy,  Bldg. 
200,  2nd  Floor,  Wing  1  North, 
Washington  Navv  Yard,  Washington. 
DC. 

Public  Hearing 

A  N'oti(  e  of  Intent  to  prepare  an  EIS 
and  conduct  a  public  scoping  meeting 
was  issued  on  lune  30.  1999  The  public 
scoping  meeting  was  held  on  July  29. 
1999  to  assist  GSA  in  determining  the 
significant  issues  related  to  this  project. 
A  second  public  scoping  meeting  was 
held  on  .^pril  1 1 ,  2000  to  provide  the 
puhli(  a  further  opportunity  to  comment 
on  the  project  and,  specifically,  the  sites 
and  proposals  selected  to  participate  in 
Phase  II  of  the  competition.  Comments 
from  both  these  meetings  have  been 
inr orporated  into  the  Draft  EIS. 

The  subject  of  this  notice  is  a  public 
hearing  that  will  be  held  to  solicit 
comment  from  agtmcies  and  the  public 
on  the  Draf^  EIS.  This  public  hearing 
will  be  held  at  7  prn  on  Wednesday,  July 
12.  2000.  at  the  Ronald  Reagan  Building 
.ind  International  Trade  (lenter  Horizon 
Ballroom  (Ground  Level.  13'  .•  Street 
Entrance!  13th  Street  and  Pennsylvania 
.Avenue.  NW..  Washington.  DC:  20004. 

The  hearing  will  be  advertised  in 
lor  al  and  regional  newspapers  as  the 


date  of  the  hearing  approaches.  At  the 
hearing,  a  short  formal  presentation  will 
precede  the  request  for  public 
comments  GSA  representatives  will  be 
available  to  receive  comments  from  the 
public  regarding  issues  of  concern, 
including  comments  on  the  potential 
impacts  of  the  proposed  project,  means 
of  mitigating  those  impacts,  and  project 
alternatives. 

GSA  encourages  Federal,  regional, 
state  and  local  agencies,  and  interested 
individuals  and  groups,  to  take  this 
opptirtunitv  to  identify'  environmental 
concerns  that  they  believe  should  be 
addressed  in  the  Final  EIS.  In  the 
interest  of  available  time,  each  speaker 
will  be  asked  to  limit  oral  comments  to 
five  (5)  minutes.  However,  agencies  and 
the  general  public  are  encouraged  to 
provide  written  comments  on  the 
scoping  issues  in  addition  to.  or  in  lieu 
of,  presenting  oral  comments  at  the 
public  hearing. 

Written  comments  will  be  accepted 
through  |uly  24.  2000.  All  written  and 
oral  comments  will  be  addressed  and 
incorporated  into  the  Final  EIS.  GSA 
anticipates  that  the  Final  EIS  will  be 
released  in  the  Fall  of  2000. 

Project  Information 

Topics  of  environmental  analysis 
presented  in  the  Draft  EIS  include  short 
term  impacts  of  construction  and  long- 
term  impacts  of  site  operations  and 
maintenance  on  land  use.  historic 
resources,  visual  resources,  physical 
and  biological  resources,  public 
transportation,  traffic  and  parking, 
public  services  and  utilities,  and  socio- 
economic conditions.  The 
environmental  analysis  also  addresses 
cumulative  impacts  that  would  result 
from  this  end  and  other  development 
projects  that  have  been  completed 
recentlv,  are  currently  under 
development,  and  are  proposed  within 
each  study  area. 

Time  and  Location  of  Meeting 

The  public  meeting  will  be  held:  At 
7  p.m.  Wednesday,  12,  2000  at  the 
Ronald  Reagan  Building  and 
International  Trade  Center  Horizon 
Ballroom  (Ground  Level,  13'  2  Street 
Entrance)  13th  Street  and  Pennsylvania 
Avenue.  NW  Washington.  DC  20004. 

DATES:  Written  comments  on  the  Draft 
EIS  must  be  postmarked  no  later  than 
)uly  24.  2000.  to  the  following  address: 
General  Services  Administration,  Attn: 
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Mr.  John  Simeon,  Portfolio 
Development  Division  (WPC),  7th  and  D 
Streets,  SW.,  Suite  2002,  Washington, 
DC  20407. 

FOR  FURTHER  INFORMATION  PLEASE 
CONTACT:  Mr.  John  Simeon,  General 
Son'ices  Administration,  (202J  260- 
9586. 

Dated:  June  6.  2000. 
Anthony  Costa, 

Assistant  Regional  Administrator.  National 

Capital  Region,  General  Services 

Administration. 

[KR  Doc.  00-14734  Filed  6-9-00;  8:4.5  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Health  Service  Operating 
Divisions;  Delegation  of  Authority 

Notice  is  hereby  given  that  I  have 
delegated  to  the  Public  Health  Service 
(PHS)  Operating  Division  (OPDIV) 
Heads  the  service  fellowships  related 
authorities  vested  in  the  Secretary  of 
Health  and  Human  Services  under 
Sections  207  and  208  of  the  PHS  Act.  42 
use.  209  and  210,  and  under  Title  42 
CFR,  Subpart  B,  Part  61— Service 
Fellowships. 

This  delegation  supersedes  the 
delegation  of  authority  memorandum 
titled.  'Delegation  of  Authority — 
Service  Fellowships,"  to  the  PHS 
Agency  Heads  from  the  Deputy 
Assistant  Secretary  for  Health 
Management  Operations,  Office  of  the 
Assistant  Secretary  for  Health,  dated 
January  8,  1993. 

This  delegation  becomes  effective 
upon  date  of  signature.  Also,  I  hereby 
ratify  and  affirm  the  actions  taken  by 
you  or  your  subordinates,  which 
involved  the  exercise  of  authorities 
delegated  herein  prior  to  the  effective 
date  of  this  delegation. 

Dated:  lune  2,  2000. 
Donna  E.  Shalala, 
Secretary. 

|FR  Doc.  00-14751  Filed  6-9-O0:  8:45  am] 
BILUNG  CODE  4160-17-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[30  OAY-42-00] 

Agency  Forms  Undergoing  Paperwork 
Reduction  Act  Review 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  publishes  a  list  of 


information  collection  requests  under 
review  by  the  Office  of  Management  and 
Budget  (OMB)  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  3b).  To  request  a  copy  of  these 
requests,  call  the  CDC  Reports  Clearance 
Officer  at  (404)  639-7090.  Send  written 
conmients  to  CDC,  Desk  Officer;  Human 
Resources  and  Housing  Branch,  New 
Executive  Office  Building,  Room  10235; 
Washington,  DC  20503.  Written 
comments  should  be  received  within  30 
days  of  this  notice. 

Proposed  Projects 

1.  Silicosis,  No  Mas!:  Evaluation  of 
Materials  Used  for  Outreach  to  Hispanic 
Construction  Workers — New — National 
Institute  for  Occupational  Safety  and 
Health  (NIOSH),  Centers  for  Disease 
Control  and  Prevention  (CDC) — Over 
14,000  workers  in  the  U.S.  have  died 
from  silicosis  and  hundreds  more  add  to 
the  death  toll  each  year.  Silicosis  is  the 
third  leading  cause  of  death  attributed 
to  occupational  diseases  in  the  U.S.  In 
the  state  of  Texas,  300  cases  of  silicosis 
and  workers  exposed  to  silica  were 
reported  between  1990  and  1997, 
Among  these  cases,  construction  was 
one  of  the  most  frequently  reported 
industries.  Silicosis  was  diagnosed  in 
workers  as  young  as  22  years  of  age,  and 
one  third  of  the  cases  were  found  among 
Hispanic  workers,  most  of  whom  were 
diagnosed  with  silicosis  in  their  thirties. 

Despite  the  alarming  number  of 
reports,  few  attempts  have  been  made  to 
educate  construction  workers  in  Texas, 
particularly  workers  of  Hispanic/Latino 
decent.  An  evaluation  of  the  outreach 
activities  conducted  during  the  1996 
National  Campaign  to  Eliminate 
Silicosis  and  the  Special  Emphasis 
Program  (SEP)  for  silicosis  indicated 
that  no  effort  was  undertaken  to  meet 
the  needs  of  Hispanic  workers.  In  both 
events,  educational  outreach  was 
directed  at  the  mainstream  industrv, 
trade  associations,  employers,  and  labor 
unions.  Yet,  while  some  educational 
materials  were  directly  translated  into 
Spanish,  no  special  efforts  were  directed 
at  Hispanic  workers  in  the  course  of  the 
campaign  nor  in  the  SEP.  In  addition, 
the  results  of  11  focus  groups  recently 
conducted  in  Texas  indicated  that  most 
Hispanic  workers  were  unaware  of 
silicosis  and  most  knew  little  about  the 
cause  and  health  effects  of  silicosis. 
Barriers  to  silicosis  prevention  raised  bv 
the  focus  group  participants  included 
lack  of  knowledge  about  prevention  and 
lack  of  proper  protective  equipment 
provided  by  their  employers.  While 
most  workers  in  the  focus  groups  could 
read  either  Spanish  or  English,  there 
were  individuals  who  could  not  read 
either  language.  Hence,  other  mediums 


of  communication,  such  as  audio  or 
video  tapes,  were  recommended  to 
reach  the  workers. 

The  goal  of  the  overall  project  is  to 
increase  awareness  of  and  information 
about  the  nature,  extent,  and 
seriousness  of  silica  exposure,  and  to 
increase  the  use  of  appropriate 
engineering  controls  and  respirator,' 
protection  among  construction  workers 
in  Texas.  A  culturally  and  linguisticallv 
relevant  silicosis  education  and 
prevention  program  targeting 
construction  workers  will  be  developed, 
implemented,  and  evaluated.  The  goal 
of  the  evaluation  is  to  determine  if 
culturally  tailored  health  messages  are 
more  effective  than  non-culturallv 
tailored  health  messages  in  promoting 
changes  in  knowledge,  attitudes,  and 
behaviors. 

Information  and  data  obtained  from 
this  evaluation  will  help  direct  future 
outreach  efforts  in  silicosis  prevention 
among  the  Hispanic  population.  In 
addition,  results  from  this  studv  will  be 
used  to  further  current  understanding  of 
the  effects  of  cultural  values  in  the 
design  of  safety  and  health  messages, 
thereby  helping  future  development  of 
culturally  and  linguistically  appropriate 
occupational  safety  and  health  messages 
tailored  for  the  Hispanic  population. 

The  total  annual  burden  hours  are 
200. 


Respondents 


No.  of 

re- 
spond- 
ents 


No  ot 
re- 
sponses' 
respond- 
ent 


Avg 
burden 
per  re- 
sponse 

(in 
tiours) 


Construction 
workers 


600 


20/60 


Dated:  June  6.  2000 
Nancy  Cheal, 

Acting  Assoc)ate  Director  for  Policy.  Planning 
and  Evaluation.  Centers  for  Disease  Control 
and  Prevention  fCDCl. 
|FR  Doc.  00-14737  Filed  6-9-00:  8:45  amj 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

[Program  Announcement  No.  93612-005] 

Administration  for  Native  Americans 
Programs — Supplemental  Funding  for 
InterTritMl  Bison  Cooperative/ 
90NA7059 

AGENCY:  Administration  for  Native 
Americans  (ANA),  ACF,  DHHS. 
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action:  Notice  of  Supplemental 
Funding  Award. 


SUMMARY:  The  Administration  for 
Native  American.s  announces  that  a  non- 
competitive grant  award  i.s  being  made 
to  the  InterTribal  Bison  (;ooperative  in 
the  amount  of  SI  40. 190  for  Grant 
#90NA7059.  The  project  period  is 
September  1.  1998— August  341,  2000. 
This  supplement  will  augment  Year  2 
funding  to  allow  for  the  hiring  of 
necessary  .staff  as  well  as  other  supports 
to  facilitate  the  completion  of  all 
original  objectives  projected  under  the 
grant.  The  InterTribal  Bis(m  Cooperative 
is  funded  to  provide  services  to  forty- 
two  member  tribes,  including: 
Marketing  and  sales:  land  base  and 
production  capacity;  re.search  and 
development  of  herd  management  and  a 
collaboration  with  tribal  colleges  in 
developing  bison  curricula. 
FOR  FURTHER  INFORMATION  CONTACT:  Lois 
Hodge,  Grants  Officer,  Department  of 
Health  and  Human  Services, 
Administration  for  (Children  and 
Families,  Office  of  Grant.s 
Administration.  370  L'Enfant 
Promenade  SVV..  Mail  Stop  HHH  326F, 
Washington.  DC  20447.  telephone:  202- 
401-2344  or  (ieorgeline  Sparks,  Program 
Specialist,  Administration  for  Native 
Americans.  DHHS  /ACF/ANA.  370 
L'Enfant  Promenade  SVV..  Washington, 
DC.  20447.  telephone:  202-690-6420. 

,\uthorilv:   Ihis  .uv.iril  will  hv  iii.xic 
pursu.inl  111  N,iii\r  .\mt'iiL,iMs  I'rograins  .-Xi.t 
uf  l'r4  as  .imt'iul.Ml,  4J  U.S.L.  2991  B. 

iry\)\ ')!  f.ij) 

D.itfil    lunr  'i,  ^DllO 
(iarv  Mounts. 

.\i  tinv  ('iHintiissidntT.  Athninistnitinri  fur 
\iiti\f  .4/;i('nr  (ifrs 

|(K  Dm     l)U-  I4~.')(l  liU-il  h    <1  <)().  H,4')  .mil 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  OON-1 303] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request;  Agreement  for 
Shipment  of  Devices  for  Sterilization 

agency:  Food  and  Drug  Administration, 

HHS 

ACTION:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  of  1995  (the 
PRA).  Federal  agencies  are  required  to 
publish  a  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
extension  of  an  existing  collection  of 
information,  and  to  allow  60  days  for 
public  comment  in  response  to  the 
notice.  This  notice  solicits  comments  on 
reporting  requirements  relating  to 
shipment  of  nonsterile  devices  that  are 
to  be  sterilized  elsewhere  or  are  shipped 
to  other  establishments  for  further 
process  labeling  or  repacking. 
DATES:  Submit  written  comments  on  the 
colleciion  of  information  by  August  11, 
2000. 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to  the 
Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration, 
5fi30  Fishers  Lane,  rm.  1061,  Rockville, 
MD  20H52,  All  comments  should  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document. 

FOR  FURTHER  INFORMATION  CONTACT: 
Peggy  Schlosburg,  Office  of  Information 
Resources  Management  (HF.'\-250), 
Food  and  Drug  Administration.  5600 
Fishers  Lane.  Rockville,  MD  20857, 
301-827-1223. 

SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  (44  ll.S.f;.  3501-3520),  Federal 
agencies  must  obtain  approval  from  the 
()ffice  of  Management  and  Budget 
(OMB)  for  each  collection  of 
information  they  conduct  or  sponsor. 
"Collection  of  information"  is  defined 
in  44  use   3502(3)  and  5  CFR 
1320.3(c)  and  includes  agency  requests 
or  requirements  that  members  of  the 
public  submit  reports,  keep  records,  or 
provide  information  to  a  third  party. 
Section  3506(c)(2)(A)  of  the  PR.\  (44 
I'.S.C   3506(c)(2)(A))  requires  Federal 
agencies  to  provide  a  60-day  notice  in 
the  Federal  Register  concerning  each 
propos<>d  f:ollection  of  information, 
including  each  proposed  extension  of  an 
existing  collection  of  information, 
before  submitting  the  collection  to  OMB 
for  approval.  To  comply  with  this 
requirement,  FDA  is  publishing  notice 
of  the  proposed  collection  of 
information  set  forth  in  this  document. 

With  resfiect  to  the  following 
(  ollection  of  information,  FDA  invites 


comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessar\- 
for  the  proper  performance  of  FDA's 
functions,  including  whether  the 
information  will  have  practical  utility; 

(2)  the  accuracy  of  FDA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques, 
when  appropriate,  and  other  forms  of 
information  technology. 

Agreement  for  Shipment  of  Devices  for 
Sterilization— 21  CFR  801.150(e)  (OMB 
Control  No.  0910-0131) — Extension 

Under  sections  501(c)  and  502(a)  of 
the  Federal  Food.  Drug,  and  Cosmetic 
Act  (the  act)  (21  U.S.C.  351(c)  and 
352(a}).  nonsterile  devices  that  are 
labeled  as  sterile  but  are  in  interstate 
transit  to  a  facility  to  be  sterilized  are 
adulterated  and  misbranded.  FDA 
regulations  in  §  801.150(e)  (21  CFR 
801.150(e))  establish  a  control 
mechanism  by  which  firms  may 
manufacture  and  label  medical  devices 
as  sterile  at  one  establishment  and  ship 
the  devices  in  interstate  commerce  for 
sterilization  at  another  establishment,  a 
practice  that  facilitates  the  processing  of 
devices  and  is  economically  necessarv' 
for  some  firms.  Under  §  801. 150(e). 
manufacturers  and  sterilizers  may  sign 
an  agreement  containing  the  following: 
(1)  Instructions  for  maintaining 
accountability  of  the  number  of  units  in 
each  shipment;  (2)  acknowledgment  that 
the  devices  are  nonsterile.  being 
shipped  for  further  processing;  and  (3) 
specifications  for  sterilization 
processing. 

This  agreement  allows  the 
manufacturer  to  ship  misbranded 
products  to  be  sterilized  without 
initiating  regulator)'  action  and  provides 
FDA  with  a  means  to  protect  consumers 
from  use  of  nonsterile  products.  During 
routine  plant  inspections.  FDA  normally 
reviews  agreements  that  must  be  kept 
for  2  vears  after  final  shipment  or 
deliver)'  of  devices. 

The  respondents  to  this  collection  of 
information  are  device  manufacturers 
and  contract  sterilizers. 

FDA  estimates  the  reporting  burden  of 
this  collection  of  information  as  follows: 
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Table  1  .—Estimated  Annual  Reporting  Burden'' 


21  CFR  Section 


No.  of  Re- 
spondents 


Annual  Fre-  x».-i  a         i         lj 

^--i,^;"-         "el'pSn^t         "°^;^^s;""  -^otal  Hours 


801  150(e) 
Total 


90 


20 


1.800 


7,200 
7,200 


'There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  witti  this  collection  of  information. 


FDA's  estimate  of  the  burden  is  based 
on  actual  data  obtained  from  industry 
during  the  past  3  years  where  there  are 
approximately  90  firms  subject  to  this 
requirement. 

No  burden  has  been  estimated  for  the 
recordkeeping  requirement  in 
§  801.150(a)(2)  because  these  records  are 
maintained  as  a  usual  and  customary 
part  of  normal  business  activities.  Under 
5  CFR  1320.3(b)(2),  the  time,  effort,  and 
financial  resources  necessary  to  comply 
with  a  collection  of  information  are 
excluded  from  the  burden  estimate  if 
the  reporting,  recordkeeping,  or 
disclosure  activities  needed  to  comply 
are  usual  and  customary  because  they 
would  occur  in  the  normal  course  of 
activities. 

Dated:  lune  5,  2000. 
William  K.  Hubbard. 

Spnior  Associate  Commissioner  for  Policy. 

Planning,  and  Legislation. 

[FR  Doc.  00-14701  Filed  6-9-00;  8:45  am) 

BILUNG  CODE  4160-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  Nos.  OOM-0811,  OOM-1215,  OOM- 
1216,  OOM-0915,  99M-4619,  OOM-0901, 
99M-4763,  OOM-0424,  OOM-1073,  OOM-0577, 
OOM-0579,  OOM-0599,  OOM-0445,  OOM-0580, 
OOM-0578,  OOM-0810,  OOM-0809,  OOM-1212] 

Medical  Devices;  Availability  of  Safety 
and  Effectiveness  Summaries  for 
Premarket  Approval  Applications 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  publishing  a 


list  of  premarket  approval  applications 
(PMA's)  that  have  been  approved.  This 
list  is  intended  to  inform  the  public  of 
the  availability  of  safety  and 
effectiveness  summaries  of  approved 
PMA's  through  the  Internet  and  the 
agency's  Dockets  Management  Branch. 

ADDRESSES:  Summaries  of  safety  and 
effectiveness  are  available  on  the 
Internet  at  http://www.fda.gov/cdrh/ 
pmapage.html.  Copies  of  summaries  of 
safety  and  effectiveness  are  also 
available  by  submitting  a  written 
request  to  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville.  MD  20852.  Please  cite 
the  appropriate  docket  number  as  listed 
in  table  1  in  the  SUPPLEMENTARY 
INFORMATION  section  of  this  document 
when  submitting  a  written  request. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathy  M.  Poneleit.  Center  for  Devices 
and  Radiological  Health  (HFZ-402). 
Food  and  Drug  Administration,  9200 
Corporate  Blvd..  Rockville.  MD  20850. 
301-594-2186. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  January  30,  1998  (63 
FR  4571),  FDA  pubhshed  a  final  rule  to 
revise  §§  814.44(d)  and  814.45(d)  (21 
CFR  814.44(d)  and  814.45(d))  to 
discontinue  publication  of  individual 
PMA  approvals  and  denials  in  the 
Federal  Register.  Instead,  revised 
§§  814.44(d)  and  814.45(d)  state  that 
FDA  will  notify  the  public  of  PMA 
approvals  and  denials  by  posting  them 
on  FDA's  Internet  home  page  at  http:// 
www.fda.gov;  by  placing  the  summaries 
of  safety  and  effectiveness  on  the 
Internet  and  in  FDA's  Dockets 
Management  Branch;  and  by  publishing 
in  the  Federal  Register  after  each 
quarter  a  list  of  available  safety  and 


effectiveness  summaries  of  approved 
PMA's  and  denials  announced  in  that 
quarter. 

FDA  believes  that  this  procedure 
expedites  public  notification  of  these 
actions  because  announcements  can  be 
placed  on  the  Internet  more  quicklv 
than  they  can  be  published  in  the 
Federal  Register,  and  FDA  believes  that 
the  Internet  is  accessible  to  more  people 
than  the  Federal  Register. 

In  accordance  with  section  515(d)(3) 
of  the  Federal  Food.  Drug,  and  Cosmetic 
Act  (the  act)  (21  U.S.C.  360e(d)(3)). 
notification  of  an  order  approving, 
denying,  or  withdrawing  approval  of  a 
PMA  will  continue  to  include  a  notice 
of  opportunity  to  request  review  of  the 
order  under  section  515(g)  of  the  act. 
The  30-day  period  for  requesting 
reconsideration  of  an  FDA  action  under 
§  10.33(b)  (21  CFR  10.33(b))  for  notices 
announcing  approval  of  a  PMA  begins 
on  the  day  the  notice  is  placed  on  the 
Internet.  Section  10.33(b)  provides  that 
FDA  may.  for  good  cause,  extend  this 
30-day  period.  Reconsideration  of  a 
denial  or  withdrawal  of  approval  of  a 
PMA  may  be  sought  only  by  the 
applicant;  in  these  cases,  the  30-dav 
period  will  begin  when  the  applicant  is 
notified  by  FDA  in  writing  of  its 
decision. 

The  following  is  a  list  of  approved 
PMA's  for  which  summaries  of  safety 
and  effectiveness  were  placed  on  the 
Internet  in  accordance  with  the 
procedure  explained  previously  from 
January  1.  2000.  through  March  31. 
2000.  There  were  no  denial  actions 
during  this  period.  The  list  provides  the 
manufacturer's  name,  the  products 
generic  name  or  the  trade  name,  and  the 
approval  date. 


Table  1  .—List  of  Safety  and  Effectiveness  Summaries  for  Approved  PMA's  Made  Available  January  1 ,  2000. 

THROUGH  March  31 ,  2000 


PMA  Number/Docket  No 


Applicant 


Trade  Name 


Approval  Date 


P970005/00M-081 1 

P970055/00M-1215 
P970054/00M-1216 
P980049/00M-0915 

H990003/99M-4619 


Kramer  Laser  Eye  Center 

Blotrin  International,  Ltd. 
Biotrin  Intemational,  Ltd. 
ELA  Medical,  Inc 

American  Medical  Systems 


Kremer  Exciber  Laser  System  (Serial 

#KEA940202) 
Biotrin  Parvovims  IgM  EIA  (V619IMUS) 
Biotrin  Parvovirus  IgG  EIA  (V519IGUS) 
Defender  II  Model  9201  Implantable  Car- 
diovascular Defibrillator 
ActiconTM  Neosphincter 


July  30,  1998 

August  6.  1999 
August  6.  1999 
September  15.  1999 

September  20.  1999 
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Table  1  .—List  of  Safety  and  Effectiveness  Summaries  for  Approved  PMA's  Made  Available  January  1 .  2000, 

THROUGH  March  31,  2000 — Continued 


PMA  Number/Docket  No. 


P85O022(S9)/0OM-09O1 
H990005/99M-^763 
P930034(S1 2)/00M-0424 

P910O66(S11)/0OM-1073 

P990035/00M-0577 

P990066/00M-0579 
H990011/00M-0599 
P98OO40/0OM-O445 

P990016/00M-O580 

P940034(S8)/0OM-C578 

P900009(  86  )/00M-O8 1 0 

P990023/00M-0809 

P950O19(S9)/0OM-1212 


Applicant 


Biolectron  Inc 

Nitinol  Medical  Technologies 

Summit  Technology 

Orlhologic  Corp 

Sunlight  Ultrasound  Tech- 
nologies, Ltd 
GE  Medical  Systems 
Nitinol  Medical  Technologies 
Allergan  Inc 

McCue  Corporation,  Inc. 

Gen-Probe  Incorporated 

Smith  &  Nephew  Inc 

Alcon  Labs 

United  States  Surgical  Corp 


Trade  Name 


Approval  Date 


SpinalPak*  Stimulator 

CardioSEAL"  Septal  Occlusion  System 

SVS  Apex  Plus  Excimer  Laser 
Workstation  w/ihe  Emphasis  Discs 

Orlhologic'^'  1000  Bone  Growth  Stimu- 
lator 

The  Sunlight'""  Omnisense  Ultrasound 
Bone  Sonometer 

Senographe  2000D 

CardioSEAL'  Septal  Occlusion  System 

Sensar  Soft  Acrylic  UV-Light  Absorbing 
Postenor  Chamber  Intraocular  Lens 

McCue  CUBACIinical  Ultraonic  Bone 
Sonometry  System  w/CUBAplus-^V4  1  0 

Gen- Probe'  Amplified' ^^  Mycobaclenum 
Tuberculosis  Direct  (MTD)  Test 

Exogen  2000  or  Sonic  Accelerated  Frac- 
ture Healing  System 

Cellugel "  Ophthalmic  VIscosurgical  De- 
vice 

Ray  Threaded  Fusion  Cage  (TFC)  w/ln- 
strumentation 


September  24.  1999 
September  28.  1999 
October  21    1999 

December  17,  1999 

January  20.  2000 

January  28.  2000 
Febnjary  1 .  2000 
February  3,  2000 

February  15.  2000 

February  15.  2000 

February  22.  2000 

February  24.  2000 

March  2.  2000 


Dtted:  May  23.  2000. 
Linda  S.  Kahan. 

l)rput\  D\rrt  tor  fvr  Hri^ulatiot\^  i'olu  \ .  (rnliT 

for  Dfvi'  t's  and  Radiological  Hrtilth 

\VK  \)n,    ()0-14"()J  Fil.'.l  t.  'i-oo.  H  4'.  .mil 

BILLING  COOe  416(M)t-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  Inspector  General 

Draft  OIG  Compliance  Program  for 
Individual  and  Small  Group  Physician 
Practices 

agency:  Offic  c  of  Inspt'i  tnr  tifiicral 
(ok;),  HH.S 

ACTK3N:  NiitK  f  <iml  (  oiniiit'iit  pcriini 

SUMMARY:  This  Federal  Register  imtK  r 
st«'l(,s  tht'  I  (iiiimi'iits  of  mtt-rt'sti'd  [i.irtn's 
on  draft  coiiipliaiK  ••  giiiddiK  f 
(i»'Vfl(ipt'(l  t)v  tfif  Offii  f  of  Iii.spc(  tor 
(Jt'nt^ral  (OK'i)  for  milividiMl  .iiiii  small 
^roup  phvsK  lan  prac  tii  cs  Throut;fi  Ifiis 
iiotK  f.  tht'  OIG  is  sotting  forth  its 
gciUTal  vH'us  on  the  vahif  ami 
fund.uiuMit.il  priiK.iplfs  of  uidiv  uiiial 
,md  sin.iU  kjroup  [ihvsu  laii  [ir.n  tict's' 
(ompliam  t'  programs,  and  tht-  spt-c.ific: 
fh-mtTits  that  these  practices  should 
I  iinsidtT  v.hcn  dfvt'lopint;  and 
implementing  an  effective  compliance 
program 

DATES:  I'll  ensure  consideration, 
comments  must  he  delivered  lo  the 
adclress  provided  below  h\  no  later  than 
.'j  p  ni   on  lulv  27.  2000 
ADDRESSES:  Please  mail  or  deliMT 
wriftpn  comments  to  the  fonuwing 


address:  Office  of  Inspector  General. 
Department  of  Health  and  Human 
Services,  Attention:  OIG-7P-<::PG,  Room 
3246.  (^ohen  Building.  S.'^O 
Independence  Avenue.  S  W  . 
Washington.  D.G.  20201. 

We  do  not  accept  comments  by 
facsimile  (FAX)  transmission.  In 
commenting,  please  refer  to  file  code 
()IC^7P-C:PCi  Comments  received 
timelv  will  be  available  for  public 
inspe(  tion  as  they  are  ref.eived. 
generally  beginning  approximately  2 
weeks  after  pufilication  of  a  document, 
m  Room  .5541  of  the  Office  of  Inspector 
General  at  \M)  Independence  .Avenue. 
.S  VV  .  Washington.  D  C   20201  on 
Monday  through  Friday  of  each  week 
from  H  a  m   to  AM)  p  m 
FOR  FURTHER  INFORMATION  CONTACT: 
Kimberly  Brandt.  Office  of  Gounsel  to 
the  Inspector  t;t'neral.  (202)  619-2078. 
SUPPLEMENTARY  INFORMATION: 

Background 

H\  issuing  (  oinpliance  program 
guidan(  e.  ifie  OK  J  seeks  to  engage  the 
(iru.tte  he.ilth  (are  community  m 
coml)ating  fraud  and  abuse  In  the  last 
few  years,  the  OIG  has  developed  and 
issued  compliance  program  guidance 
dire<  ted  at  the  following  segments  of  the 
health  care  industry:  Hospitals;  home 
health  ageiu  ies.  clinical  laboratories; 
third-party  medu  al  billing  companies: 
suppliers  of  durable  medical  ecjuipment. 
prostbetii  s.  orthotic  s  and  supplies; 
hospices;  Medicare-f Choice 
organizations;  and  nursing  facilities 
The  development  of  these  types  of 
compliance  program  guidance  is  based 


on  the  OIG's  belief  that  health  care 
providers  and  related  entities  can  use 
interna]  controls  more  effectively  to 
monitor  adherence  to  applicable  Federal 
health  care  statutes,  regulations  and 
program  requirements. 

Copies  of  these  compliance  program 
guidances  can  be  found  on  the  OIG 
website  at  http://www.hhs.gov/oig. 

Developing  Draft  Compliance  Program 
Guidance  for  Individual  and  Small 
Group  Physician  Practices 

On  September  8.  1999,  the  OIG 

published  a  solicitation  ncjtice  seeking 
information  and  recommendations  for 
developing  formal  guidance  for 
individual  and  small  group  physician 
practices  (64  FR  48846).  In  response  to 
that  solicitation  notice,  the  OIG  received 
83  comments  from  various  outside 
sources.  In  developing  this  notice  for 
formal  public  comment,  we  have 
considered  those  comments,  as  well  as 
previous  OIG  publications,  such  as 
other  compliance  program  guidance  and 
Special  Fraud  Alerts.  In  addition,  we 
have  also  taken  into  account 
investigations  and  audits  conducted  by 
the  OIG,  and  have  consulted  with  the 
Health  C^are  Financing  Administration 
and  the  Department  of  justice. 

This  draft  compliance  program 
guidance  for  individual  and  small  group 
physician  practices  contains  seven 
elements  that  the  OIG  has  determined 
are  fundamental  to  an  effective 
compliance  program: 

•  Implementing  written  policies; 

•  Designating  a  compliance  officer/ 
contact: 
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•  Conducting  comprehensive  training 
and  education: 

•  Developing  accessible  lines  of 
communication: 

•  Conducting  internal  monitoring  and 
auditing: 

•  Enforcing  standards  through  well- 
publicized  disciplinary  guidelines:  and 

•  Responding  promptly  to  detected 
offenses  and  undertaking  corrective 
action. 

These  elements  are  contained  in 
previous  guidance  issued  by  the  OIG.  As 
with  previously-issued  guidance,  this 
draft  compliance  program  guidance 
represents  the  OIG's  suggestions  on  how- 
individual  and  small  group  physician 
practices  can  best  voluntarily  establish 
internal  controls  to  prevent  fraudulent 
or  other  improper  activities.  The 
contents  of  this  guidance  are  not 
mandatory  or  binding,  nor  is  this 
guidance  an  exclusive  discussion  of  the 
advisable  elements  of  a  compliance 
program. 

Public  Input  and  Comment  in 
Developing  Final  Guidance 

To  ensure  that  all  parties  have  an 
opportunity  to  provide  input,  we  are 
publishing  this  guidance  in  draft  form, 
and  welcome  all  comments  from 
interested  parties.  The  OIG  will 
consider  all  comments  that  are  received 
within  the  above-cited  time  frame, 
incorporate  any  specific 
recommendations,  as  appropriate,  and 
prepare  a  final  version  of  the  guidance 
thereafter  for  publication  in  the  Federal 
Register. 

Draft  Compliance  Program  Guidance 
for  Individual  and  Small  Group 
Physician  Practices 

I.  Introduction 

This  compliance  program  guidance  is 
intended  to  assist  individual  and  small 
group  physician  practices  (  "physician 
practices") '  in  developing  and 
implementing  internal  controls  and 
procedures  that  promote  adherence  to 
statutes  and  regulations  applicable  to 
the  Federal  health  care  programs 
("Federal  health  care  program 
requirements ')  and  private  insurance 
program  requirements.  Compliance 
programs  strengthen  the  efforts  of 
Government  and  the  private  sector  to 
prevent  and  reduce  improper  conduct. 
These  programs  can  also  further  the 


mission  of  all  physician  practices  ^  to 
provide  quality  care  to  their  patients. 

Many  physicians  have  expressed  an 
interest  in  better  protecting  their 
practices  from  the  potential  for 
fraudulent  or  erroneous  conduct 
through  the  implementation  of 
compliance  programs.  While  the  Office 
of  Inspector  General  (OIG)  believes  that 
the  great  majority  of  physicians  are 
honest  and  share  our  goal  of  protecting 
the  integrity  of  Medicare  and  other 
Federal  health  care  programs,  all  health 
care  providers  have  a  duty  to  ensure 
that  the  claims  submitted  to  Federal 
health  care  programs  are  true  and 
accurate.  The  development  of  effective 
compliance  programs  in  physician 
practices  will  go  a  long  way  toward 
achieving  this  goal. 

Through  this  document,  the  OIG 
provides  its  views  on  the  fundamental 
elements  of  physician  practice 
compliance  programs,  as  well  as  the 
principles  that  each  physician  practice 
should  consider  when  developing  and 
implementing  an  effective  compliance 
program.  While  this  document  presents 
basic  procedural  and  structural 
guidance  for  designing  a  compliance 
program,  it  is  not  in  and  of  itself  a 
compliance  program.  Rather,  it  is  a  set 
of  guidelines  that  physician  practices 
should  consider  when  developing  and 
implementing  a  compliance  program. 
As  stated  in  previous  guidance,  *  these 
guidelines  are  not  mandatory.  Nor  do 
they  represent  an  exclusive  document  of 
advisable  elements  of  a  compliance 
program.  They  are  a  resource  to  be 
considered  in  addition  to  other  OIG 
outreach  efforts,  as  well  as  other  Federal 
agency  efforts  to  promote  compliance.'' 


'  For  the  purpose  of  thi.s  guiii,Tnc:e.  the  tprm 
"p.hysif  lan"  is  defined  as   (1)  A  doctor  of  medicine 
or  nsleopathy.  (21  a  doctor  of  dental  surgerv  or  of 
denial  medicine.  (3)  a  podiatrist;  (4)  an  optometrist, 
or  (51  a  chiropractor,  all  of  whom  must  be 
appropriately  licensed  bv  the  State.  42  U.S.C. 
1395x(rl 


•'  .Much  of  this  guidance  c  an  also  applv  to  other 
independent  practitioners,  such  as  psychologists, 
physiiial  therapists,  speech  language  palhohjgists. 
and  oi^upational  therapists. 

'  C:urrently.  the  Office  of  Inspector  Cieneral  has 
issued  compliance  program  guidance  for  the 
following  eight  industry  sectors:  hospitals,  clinical 
laboratories,  home  health  agencies,  durable  medical 
equipment  suppliers,  third-party  medical  billing 
companies,  hospices.  .Medicare+Choice 
organizations  offering  coordinated  care  plans,  and 
nursing  facilities.  All  of  the  guidanre  is  available 
nn  the  OIG  website  at  http:  'www. hhs.gov  oig  in 
the  Electronic  Reading  Room,  or  b\  calling  the  OIG 
Public  .affairs  office  at  (2021  619-1343 

■•The  OIG  periodically  issues  Advison  Opinions 
responding  to  specific  inquiries  concerning  the 
application  of  the  OIG's  authorities,  in  particular, 
the  anti-kickback  statute,  and  Special  Fraud  .Merts 
setting  forth  activities  that  raise  legal  and 
enforcement  issues.  These  documents,  as  well  as 
reports  from  the  OIG's  Office  of  Audit  Senices 
(0.'\S1  and  Office  of  Evaluation  and  Inspections 
(OKI)  can  be  obtained  on  the  Internet  at:  http:// 
www  hhs.gov/oig.  We  also  recommend  that 
physician  practices  regularly  review  the  Health 
Gare  Financing  Adminislration  (HGFA)  website  un 
the  Internet  at  http://www  hcfa.gov.  for  up-to-date 
regulations,  manuals,  and  program  memoranda 
related  to  the  Medicare  and  Medicaid  programs. 


A.  Benefits  of  a  Compliance  Program 
The  OIG  believes  that  physician 

practices  can  gain  numerous  benefits  bv 
implementing  an  effective  compliance 
program.  These  benefits  may  include: 

•  The  development  of  effective 
internal  procedures  to  ensure 
compliance  with  regulations,  payment 
policies  and  coding  rules; 

•  Improved  medical  record 
documentation; 

•  Improved  education  for  practice 
employees: 

•  A  reduction  in  the  denial  of  claims; 

•  More  streamlined  practice 
operations  through  better 
communication  and  more 
comprehensive  policies: 

•  The  avoidance  of  potential  liability 
arising  from  noncompliance:  and 

•  Reduced  exposure  to  penalties."^ 
An  effective  compliance  program  is 

essential  for  physician  practices  of  all 
sizes  and  does  not  have  to  be  costly  or 
resource-intensive.  With  the 
development  of  a  formal  program,  a 
physician  practice  may  find  it  easier  to 
comply  with  its  affirmative  dutv  to 
ensure  the  accuracy  of  claims  submitted 
for  reimbursement. 

B.  Application  of  Compliance  Program 
Guidance 

The  OIG  recognizes  that  there  is  no 
"one  size  fits  all"  compliance  program, 
especially  for  physician  practices.  The 
applicability  of  these  recommendations 
will  depend  on  the  circumstances  of  the 
particular  physician  practice.  Each 
practice  should  undertake  reasonable 
steps  to  respond  to  each  of  the  seven 
elements  of  this  guidance,  depending  on 
the  size  and  resources  of  that  practice. 

Compliance  programs  not  only  help  to 
prevent  fraudulent  or  erroneous  claims, 
but  they  may  also  show  that  the 
physician  practice  is  making  a  good 
faith  effort  to  submit  claims 
appropriately.  Physician  practices 
should  view  compliance  programs  as 
analogous  to  practicing  preventive 
medicine. 

An  effective  compliance  program  also 
sends  an  important  message  to  a 
physician  practice's  employees  that 
while  the  practice  recognizes  that 
mistakes  will  occur,  employees  have  an 
affirmative,  ethical  dutv  to  come 


''  The  OIG.  for  example,  w  ill  t  onsider  the 
existence  of  an  effective  con.pliance  program  that 
pre-dated  any  governmental  investigation  when 
addressing  the  appropriateness  of  administrative 
sanctions.  However,  the  burden  is  or.  the  physician 
practice  to  demonstrate  the  operational 
effectiveness  of  the  compliance  program   .Spp  fi2  VR 
fi7392-  In  addition,  criminal  sanctions  may  be 
mitigated  by  an  pffecli\e  compliance  program  that 
was  in  place  at  the  time  of  the  ( riminal  offense  iiw 
I'nited  States  .Sentencing  C^ommission  Ciuidelines. 
C'u/rfp/jnes  Manual.  8  A\  2.  .-Application  Note  3(d) 
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fiinN'ard  and  report  framliilent  or 
(jrroneous  conduct,  so  that  it  may  b« 
corrected 

C  Thf  Diflcn'tict'  Hctwrrii  hnnuiulcnl 
and  "Erroneous"  Clauns  to  Ffdfral 
Health  Pmi^nims 

There  appear  to  be  significant 
misunderstandings  among  physicians 
regarding  the  critical  differences 
between  fraudulent  (intentionallv  or 
recklessly  fal.se)  health  t:are  claims  on 
the  one  hand  and  innocent  "erroneous" 
claims  on  the  other.  vSome  physicians 
feel  that  Federal  law  enforcement 
agencies  have  maligned  medical 
professionals  and  are  focused  on 
innocent  billing  errors.  These 
physicians  are  under  the  impression 
that  innocent  billing  errors  c:an  subject 
them  to  civil  penalties,  or  even  jail 
These  feelings  and  impressions  are 

mistaken. 

To  these  concerns.  OIC;  would  like  to 
make  the  following  points.  First,  we  do 
not  disparage  physicians,  other  medical 
professionals  or  medical  enterprises.  In 
our  view,  the  great  majority  of  them  are 
working  ethically  to  render  high  quality 
medical  care  to  our  Medicare 
beneficiaries  and  to  submit  proper 
claims  to  Medicare. 

Second,  under  the  law.  physicians  are 
not  subject  to  civil  or  criminal  penalties 
for  innocent  errors,  or  even  negligence. 
The  Government's  primary  enforcement 
tool,  the  civil  False  Claims  Act.  covers 
only  offenses  that  are  committed  with 
actual  knowledge  of  the  falsity  of  the 
claim,  reckless  disregard,  or  deliberate 
ignorance  of  the  falsity  of  the  claim.'' 
The  False  Claims  Act  simplv  does  not 
cover  mistakes,  errors,  or  negligence. 
The  other  major  civil  remedy  available 
to  the  Federal  Covernment.  the  Civil 
Monetary  Penalties  Law.  has  exactly  the 
same  standard  of  proof '  The  ()l(i  is 
ven.  mindful  of  tht^  difference  between 
innocent  errors  ("erroneous  claims")  on 
one  hand,  and  reckless  or  intt-ntional 
conduct  ("fraudulent  claims")  on  the 
other  For  criminal  penalties,  tht^ 
standard  is  even  higher — criminal  intent 
to  defraud  must  be  proved  bevond  a 
reasonable  doubt.  The  Attorney  Ckmeral 
of  the  United  States  has  stated,  "lijt  is 
not  the  (justice  Department's]  polir:v  to 
punish  honest  billing  mistakes  *    *    * 
[or]  mere  negligence.  *    •    *  These  are 
not  cases  where  we  are  seeking  to 
punish  someone  for  honest  billing 
mistakes ."" 

Third,  even  ethical  physicians  (and 
their  staffs)  make  billing  mistakes  and 
errors  through  inadvertence  or 


negligence  When  billing  errors,  honest 
mistakes,  or  negligence  result  in 
erroneous  claims,  the  physician  practice 
will  be  asked  to  return  the  funds 
erroneously  claimed,  but  without 
penalties  In  other  words,  erroneous 
claims  result  only  in  the  return  of  funds 
claimed  in  error. 

Fourth,  innocent  billing  errors  are  a 
significant  drain  on  the  programs  and 
all  parties  (physicians,  providers, 
carriers,  fiscal  intermediaries. 
Government  agencies,  and  beneficiaries) 
need  to  work  cooperatively  to  reduce 
the  overall  error  rate.  But  again,  it 
should  be  emphasized  that  civil  or 
criminal  penalty  action  will  not  be 
initiated  with  respect  to  billing  errors 
due  to  inadvertence  or  negligence,  or  for 
hillings  based  on  a  negligent  medical 
judgment. 

Finally,  it  is  reasonable  for  physicians 
(and  other  providers)  to  ask:  what  duty 
do  they  owe  the  Federal  health  care 
programs?  The  answer  is  that  all  health 
care  providers  have  a  duty  to  reasonably 
ensure  that  the  claims  submitted  to 
Medicare  and  other  Federal  health  care 
programs  are  true  and  accurate.  The  OIG 
c:ontinues  to  engage  the  provider 
community  in  an  extensive,  good  faith 
effort  to  work  cooperatively  on 
voluntary'  compliance  to  minimize 
errors  and  to  prevent  potential  penalties 
for  improper  billings  before  they  occur. 
We  encourage  all  physicians  and  other 
providers  to  join  in  this  effort. 

II.  Compliance  Program  Elements 

A   The  Seven  Basic  Compliance 
Elements 

The  (31G  believes  that  every-  effective 
compliance  program  should  begin  with 
a  commitment  by  the  physician  practice 
to  address  all  of  the  applicable  elements 
listed  below,  which  are  based  on  the 
seven  elements  set  forth  in  the  Federal 
.Sentencing  Guidelines: '' 

•  Estabushing  compliance  standards 
through  the  development  of  a  code  of 
conduct  and  written  policies  and 
proc:edures. 

•  .Assigning  compliance  monitoring 
efforts  to  a  designated  compliance 
officer  or  contact; 

•  Conducting  comprehensive  training 
and  education  on  practice  ethics  and 
policies  and  procedures; 

•  Conducting  internal  monitoring  and 
auditing  focusing  on  high-risk  billing 
and  coding  issues  through  performance 
of  periodic  audits; 

•  Developing  accessible  lines  of 
communication,  such  as  discussions  at 


":n  I  s.c   1729. 

•42  li.SC:    l.l2(l»»-7ii. 

"K.Mio  VVilhns  to  VV.irk  Wilh  Hi.s[iit,ils  tu  Knsure 
l'n)[wr  I  SI-  of  IdUr  (.Umis  .\i  t  b  llc.illh  Ldrf  i'nW 
K.'C    .'fil  lllMrtI 


"  Ser  I'niled  States  Sfiitt'm  iii^  CunimisMnn 
(Guidelines,  (iu/rfW/fiPS  \fiinuoy  MAI  J.  .^ppll(  alKiii 
Nr)le  .1(li|  The  Federal  Sfiitent  iiiK  (.uidi'lincs  are 
detailed  pulit  les  and  prat  tiLes  fur  !hf  federal 
triininal  lustii  e  system  that  prev  ribe  the 
rtppriipriHle  sani  tums  f(ir  uffenders  ( onvn  ted  i<f 
fi'deriil  (  runes 


staff  meetings  regarding  fraudulent  or 
erroneous  conduct  issues  and 
community  bulletin  boards,  to  keep 
practice  employees  updated  regarding 
compliance  activities; 

•  Enforcing  disciplinary'  standards  by 
making  clear  or  ensuring  employees  are 
aware  that  compliance  is  treated 
seriously  and  that  violations  will  be 
dealt  with  consistently  and  uniformly; 
and 

•  Responding  appropriately  to 
detected  violations  through  the 
investigation  of  allegations  and  the 
disclosure  of  incidents  to  appropriate 
Government  entities. 

The  OIG  recognizes  that  full 
implementation  of  all  elements  may  not 
be  feasible  for  all  physician  practices. 
However,  as  a  first  step,  a  good  faith 
meaningful  commitment  to  compliance 
will  substantially  contribute  to  the 
program's  successful  implementation. 
Smaller  practices  should  consider 
addressing  each  of  the  elements  in  a 
manner  that  best  suits  the  practice.  By 
contrast,  larger  practices  should  address 
the  elements  in  a  more  systematic 
manner.  For  example,  larger  practices 
can  use  both  this  guidance  and  the 
Third-Party  Medical  Billing  Compliance 
Program  Guidance  to  create  a 
compliance  program  unique  to  the 
practice.'" 

The  OIG  recognizes  that  physician 
practices  need  to  find  the  best  way  to 
achieve  compliance  for  their  given 
circumstances.  Specifically,  the  OIG 
encourages  physician  practices  to 
participate  in  other  compliance 
programs,  such  as  the  compliance 
programs  of  the  hospitals  or  other 
settings  in  which  the  physicians 
practice.  A  physician's  participation  in 
another  provider's  compliance  program 
could  be  a  way.  at  least  partly,  to  satisfy 
recommended  elements  of  the 
physician's  or  physician  practice's  own 
compliance  program.  The  OIG 
encourages  this  type  of  collaborative 
effort,  where  the  content  is  appropriate 
to  the  setting  involved,  because  it 
provides  a  means  to  promote  the  desired 
objective  without  imposing  an  undue 
burden  or  requiring  physicians  to 
undertake  duplicative  action. 

B.  Written  Policies  and  Procedures 

Any  effective  compliance  program 
should  have  compliance  standards  and 
procedures  that  will  be  followed  by  the 
practice  and  that  describe  the  lines  of 
responsibility  for  implementing  the 
compliance  program.  Those  standards 
and  procedures  should  be  reasonably 
capable  of  reducing  the  prospect  of 
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fraudulent  activity  while  also  helping  to 
identify-  any  incorrect  billing  practices. 

1.  Code  of  Conduct 

Developing  standards  of  conduct  is 
the  first  step  to  an  effective  compliance 
program.  A  good  way  to  begin  creating 
a  standard  of  conduct  for  a  physician 
practice  is  by  looking  at  the  standards 
of  conduct  implemented  by  other 
physician  practices  and/or  by  requesting 
information  from  professional 
associations  to  get  ideas  as  to  the  items 
to  include  in  a  standard  of  conduct. 
However,  it  is  important  that  the 
physician  practice  not  simply  copy 
another  practice's  standards.  The 
standards  of  conduct  for  the  physician 
practice  should  be  specific  to  that 
practice.  This  can  be  accomplished  by 
tailoring  the  standards  of  conduct  to 
address  the  particularized  needs  of  the 
practice. 

The  practice's  expectations  with 
respect  to  billing  and  coding,  patient 
care,  documentation,  and  payer 
relationships  should  be  made  clear  to 
practice  employees  in  the  form  of  a  code 
of  conduct.  This  can  also  be  succinctly 
stated  in  a  practice  mission  statement. 
For  example,  employees  should  be  told 
that  the  practice  bills  only  for  services 
that  are  actually  rendered,  codes 
accurately,  documents  medical 
necessity  and  appropriateness,  and 
adheres  to  all  payer  contracts. 

The  concept  of  commitment  to 
compliance  is  different  from  the  mere 
existence  of  written  policies  and 
procedures.  This  commitment  should  be 
clearly  established  during  training  and 
in  the  practice's  policies.  Everyone  in 
the  practice  should  understand  the 
obligation  to  comply  with  the  applicable 
standards.  They  should  be  informed  and 
understand  that  the  organization  will 
take  actions  to  uphold  those  standards. 
Upon  development,  the  code  of  conduct 
and  policies  should  be  distributed  and/ 
or  made  continually  available  to  all 
employees,  contractors  and  agents,  once 
implemented.  These  materials  should  be 
reviewed  at  least  annually  and  revised 
as  necessary. 

2.  Policies  and  Procedures 

The  code  of  conduct  should  be 
reinforced  with  basic  policies 
reaffirming  the  key  points  in  the  code  of 
conduct.  The  practice's  policies  should 
explain  in  clear  and  plain  language  the 
procedures  by  which  compliance 
measures  are  to  be  incorporated  into 
standard  operating  practices. 

The  OIG  believes  that  written  policies 
and  procedures  are  essential  to  all 
physician  practices,  regardless  of  size 
and  capability.  If  a  lack  of  resources  to 
develop  such  policies  is  genuinely  an 


issue,  the  OIG  recommends  that  a 
physician  practice  focus  first  on  those 
risk  areas  most  likely  to  arise  in  its 
particular  practice."  Additionally,  if 
the  physician  practice  relies  on  a 
physician  practice  management 
company  (PPMC)  or  management 
services  organization  (MSO),  the 
practice  can  incorporate  the  compliance 
policies  of  those  entities,  if  appropriate, 
into  its  own  policies. 

Physician  practices  can  meet  the  goal 
of  developing  policies  and  procedures 
by:  (1)  Developing  a  written  compliance 
manual;  and  (2)  updating  clinical  forms 
periodically  to  make  sure  they  elicit  the 
data  required  for  the  different  levels  of 
coding.  All  written  policies  and 
procedures  should  be  tailored  to  the 
physician  practice  where  they  will  be 
applied. 

Areas  in  which  a  policy  may  be 
helpful  to  the  practice  include: 

•  Employee  hiring  and  retention; 

•  Creation  and  maintenance  of 
encounter  forms,  including  the 
registration  form,  history-  and  physical 
form  and  charge  master  (superbill  and 
patient  statement); 

•  Coding  and  billing  competency  and 
responsibilities; 

•  Correct  coding  initiatives; 

•  Patient  outreach  and 
communication; 

•  General  marketing;  and 

•  Patient  quality  of  care. 
Creating  a  resource  manual  from 

publicly  available  information  may  be  a 
cost-effective  approach  for  developing 
policies  and  procedures.  For  example, 
the  practice  can  develop  a  "binder"  that 
contains  the  practice's  written  policies 
and  procedures,  relevant  HCFA 
directives  and  carrier  bulletins,  and 
summaries  of  informative  OIG 
documents  (e.g..  Special  Fraud  Alerts, 
Advisory-  Opinions,  inspection  and 
audit  reports).  This  binder  should  be 
regularly  updated  and  should  be 
accessible  to  all  employees.  It  could  also 
include  a  summary-  of  the  relevant 
reimbursement  requirements  of  Federal 
and  private  payer  plans  (including  those 
relating  to  reasonable  and  necessary- 
services,  coding  and  documentation).'- 
In  the  case  of  more  technical  materials, 
it  may  be  advisable  to  provide 
summaries  in  the  handbook  and  make 
the  source  documents  available  upon 


request.  If  individualized  copies  of  this 
handbook  are  not  made  available  to  all 
employees,  then  a  reference  copy 
should  be  available  in  a  readily 
accessible  location. 

If  updates  to  the  policies  and 
procedures  are  necessary-,  those  updates 
should  be  given  to  employees.  New 
employees  should  receive  both  the  code 
of  conduct  and  policies  when  hired  and 
be  trained  on  their  contents 
immediately  thereafter.  As  part  of  the 
compliance  effort,  the  distribution  of  the 
code  and  policies  should  be 
documented. 

3.  Specific  Risk  Areas 

The  OIG  recognizes  that  many 
physician  practices  may  not  have  in 
place  policies  and  procedures  to  prevent 
fraudulent  or  erroneous  conduct  in  their 
practices.  In  order  to  develop  policies 
and  procedures,  the  physician  practice 
should  determine  what  types  of  fraud 
and  abuse  related  topics  need  to  be 
addressed  based  on  its  specific  needs. 
One  of  the  most  important  things  in 
making  that  determination  is  a  listing  of 
risk  areas  where  the  practice  mav  be 
vulnerable. 

To  assist  physician  practices  in 
performing  this  initial  assessment,  the 
OIG  has  developed  a  list  of  potential 
risk  areas  affecting  physician  providers. 
These  risk  areas  include:  (a)  Coding  and 
billing;  fb)  reasonable  and  necessary 
sery-ices;  (c)  documentation  and  (d) 
improper  inducements,  kickbacks  and 
self-referrals.  This  list  of  risk  areas  is  not 
exhaustive,  or  all  encompassing.  Rather, 
it  should  be  viewed  as  a  starting  point 
for  an  internal  review  of  potential 
V  ulnerabilities  within  the  physician 
practice. '  *  The  objective  of  such  an 
assessment  should  be  to  ensure  that  key 
personnel  in  the  physician  practice  is 
aware  of  these  risk  areas  and  that  steps 
are  taken  to  minimize,  to  the  extent 
possible,  the  types  of  problems 
identified.  While  there  are  many  wavs 
to  accomplish  this  objective,  clear 
written  policies  and  procedures  that  are 
communicated  to  all  employees  are 
important  to  ensure  the  effectiveness  of 
a  compliance  program.  Specifically,  the 
following  are  discussions  of  risk  areas 
for  physicians:  '•• 


"  Practires  with  laboratories  or  arrangements 
with  third-party  billing  companies  should  check  the 
risk  areas  included  in  the  guidance  for  those 
industries.  The  guidance  is  available  on  the  OIG 
website  at  http.'/www.hhs.gov'oig. 

''There  are  many  published  summaries  of 
reimbursement  requirements  of  varvmg  specificitv 
and  quality.  Various  specialty  and  trade 
associations  may  aLso  have  developed  such 
summaries. 


•  'The  ok;  reccjinmends  that,  in  addition  to  the 
list  set  forth  below,  physicians  review  the  OIGs 
Work  Plan  to  identify  vulnerabilities  and  risk  areas 
on  which  the  OIG  yvill  focus  in  the  future   In 
addition,  it  is  recommended  that  physician 
practices  revieyv  the  OIGs  semiannual  reports, 
which  identify  program  vulnerabilities  and  risk 
areas  that  the  OIC;  has  targeted  during  iht  preceding 
six  months  .Ml  of  these  documents  are  ayailahle  on 
the  OKVs  webpage  at  htip     yvwyv.hhs.gov  oig. 

'•>  .^  listing  of  additional  risk  areas  that  d 
physician  practice  may  yvant  to  include  m  its 
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a.  floding  and  Billing.  The 
identification  of  risk  aroas  assor.iatfd 
with  coding  and  billing  should  hf  a 
major  part  of  any  physician  practiip's 
compliance  program 

The  following  risk  areas  associated 
with  billing  have  been  among  the  most 
frequent  subjects  of  investigations  and 
audits  bv  the  OR'. 

•  Billing  for  itt^ms  or  services  not 
rendered  or  not  provided  as  claimed;"' 

•  Submitting  i:laims  for  equipment, 
medical  supplies  and  services  that  an- 
not  reasonable  and  necessarv;"" 

•  Double  billing:'  ' 

•  Billing  for  non-covered  services  as 
if  covered; 

•  Knowing  misuse  of  provider 
identification  numbers,  which  results  in 
improper  billing;'" 

•  Billing  for  unbundled  services;'" 

•  Failure  to  properly  use  coding 
modifiers;-'" 


policies  i.aii  (»•  (ciunfl  .it  .Appendix  A  nf  this 
ii(i(  iimfnl 

'  '  Kiir  I'x.inipliv  l)r   X.  .111  'iphltiMliiiMliiKisl.  tiills 
fnr  IrtMT  surscr\  hi'  ilid  tuil  pi-rfurm   .\!.  primf,  ht- 
(h(i  iidt  rVHti  h«vf  laser  i-ipiiptm'nl  or  acioss  to  siii  h 
"quipnifiil  lit  the  pliii  f  ol  sfr\  II  ••  ilitsignalpil  on  Ihf 
(  Uiin  tnriii  111  pfrfiiriii  the  siir«Hrv 

'"  HilliiiM  for  s<!r\u  rs  whii  h  arc  not  roasonabli- 
ami  nci  essarv.  siipfilu's  ami  i-nuipmi'iit  involves 
stwkinij  reimtmrsi'iiifiit  for  a  serv  11  >•  that  is  not 
vvarranlcil  bv  a  patients  doniineiitfil  iiieiliual 
1  ondilion   See  4^  V  SI!    1  ,mSi(all  1  KAI  C  no 
pavnieiit  mav  be  made  under  part  A  or  part  B  |of 
Medii  arel  for  any  expenses  iiu  iirred  for  items  or 
ser\l(  es  whli  h  *    '    '  are  not  reasonable  and 
nei  essarv  for  the  diat(noMs  or  Ireatnieiil  of  illiu'ss 
or  iniurv  or  to  improve  the  fuii<  tinning  of  ihe 
iimltorTned  body  member    I    See  also  .Appi'iidiv  .\ 
for  further  disi  iissioii  mi  this  topii 

'  '  Double  billiiiK  01  1  iirs  when  the  pbvsi.  1,111  bills 
tor  Ihe  same  item  or  servii  e  more  than  oik  e  or 
when  another  party  bills  the  l-ederal  health  (  are 
proyrain  for  an  Mem  nr  ser\  11  i'  also  billed  bv  the 
pbvsu  i.iii   AlthoiiKh  iliiplii  ate  billing  1  an  otiiir  due 
to  simple  error,  the  linovvinx  subniisMon  of 
diiplii  ate  1  l.iims — whu  h  is  sometimes  evidem  ed 
bv  syslemalii  or  repealed  double  billing — 1  an  i  reate 
liabilitv  under  1  rinunal.  1  ivil,  and. or  adininislralive 

1.1  w 

'•'Of  partii  iilar  c  oiii  em.  physic  laii  prailin-s 
should  lie  aw.ire  uf  the  provisions  of  reassiKnmeni 
of  benefits    Ihese  provisions  ijovern  who  mas 
r<'(  eive  pHvmenl  due  to  .1  provider  or  supplier  of 
-.ervii  es  or  a  beiiebi  larv   See  42  (;KK  4J4  7I>- 
4J4  Hii  s,,.,  also  Medicarr  CJirniT  Manual 

tl   nihil  111 

'"  I  ntiiindlum  IS  the  prai  In  e  of  a  phvsii  lan 
liillmK  for  iiuilliple  I  oiiipoiieiits  of  a  servic  e  that 
must  bi'  nil  Uideil  in  a  single  lee    I  or  example,  if 
dressings  and  instruments  are  ini  liided  in  a  fee  for 
a  minor  proieilure.  the  provider  mav  not  also  bill 
separately  for  the  dressings  and  instriiinenls 

•"  .\  modifier,  as  defined  \t\  the  ( ;i*T— 1  manual 
provides  the  means  bv  wbic  h  the  (iliysii  laii  prai  tire 
I  an  indii  ale  .1  servu  e  or  prm  ediire  that  has  been 
performed  has  been  altered  by  some  spei  ifii 
1  in  umslani  e   hut  not  ,  handed  in  its  derinilion  or 
1  ode   .^ssllnllnK  the  iiiodiber  is  used  1  orrei  Ilv  and 
approprialelv    this  spei  ilu  it\  provides  the 
lustific  atnai  for  payment  for  those  services.  For 
I  orrei  I  use  of  modifiers,  the  phvsn  lan  praclue 
should  refereiii  e  the  appropriate  vi  lions  of  the 
Mfdii  lire  Ciirrier  .Vfijiiim/  See  Mrdn  i;re  (.tirrifr 
\fiiMi/ij/ <!  4h  10   Kor  kjeiieral  uilorination  on  the 
I  orrei  I  use  .if  modibers,  (be  plusii  lan  prartne 


•  Upr.oding  the  level  of  service 

provided.-' 

The  written  policies  and  procedures 
concerning  proper  coding  should  reflect 
the  current  reimbursement  principles 
set  forth  in  applicable  statutes, 
regulations  --  and  Federal.  State  or 
private  paver  health  care  program 
requirements  and  should  be  developed 
in  tandem  with  coding  and  billing 
standards  used  in  the  physician 
practice.  Furthermore,  written  policies 
and  procedures  should  ensure  that 
coding  and  billing  are  based  on  medical 
record  documentation.  Particular 
attention  should  be  paid  to  issues  of 
appropriate  diagnosis  codes  and 
individual  Medicare  Part  B  claims 
(including  documentation  guidelines  for 
evaluation  and  management  services).-' 
The  physician  practice  should  also 
institute  a  policy  that  all  rejected  claims 
pertaining  to  diagnosis  and  procedure 
codes  be  reviewed  by  the  coder.  This 
should  facilitate  a  reduction  in  similar 
errors 

b  Reasonable  and  Necessary  Services. 
The  compliance  program  should 
provide  guidance  that  claims  be 
submitted  only  for  services  that  the 
physician  practice  finds  to  be 
reasonable  and  necessary  in  the 
particular  case.  The  OIG  recognizes  that 
physicians  should  be  able  to  order  any 


should  also  I  onsull  the  National  Correct  Coding 
Initi.ilive  (\CCII  system   See  .Appendix  F  for 
information  on  how  to  ac  ress  the  NCX'I  system  The 
\(  :(.l  I  odin«  edits  are  updated  on  a  ()uar1erly  basis 
.iiiil  are  us«'d  to  process  1  laims  and  determine 
payments  to  physicians 

'■  1  pi  odnm  IS  hillinR  for  a  more  expensive 
s.TV  11  e  than  the  one  a(  tuallv  performed   For 
example.  Dr   X  defrauds  Medicare  bv  intenlionallv 
billin>!  at  a  higher  evaluation  and  management  It 
di  M)  code  than  what  he  ai  tnally  renders  to  Ihe 
palieiil    I  pi  odiiin  b,is  fieen  H  ma|or  foius  of  the 
OK,  s  law  enforiemerit  efforts   In  fact,  the  Health 
Insiirani  e  Portability  and  ,\i  <  oiintability  ,^i  t  of 
:<)•«!  added  another  1  ivil  monetary  penalty  to  the 
ok;  s  sanction  authorities  for  upi  (.din>(  violations. 
Sw  42  I'  S,C,  1J2(la-7a|a|(ll(A| 

■■-  The  official  I  odinn  guidelines  are  prumulji.iled 
bv  HCF  A.  the  Salional  (enter  for  Health  Statistii  s, 
the  Ameruaii  Mediial  ..^ssm  lation  and  the 
Amerii  an  Health  liiformation  Mananement 
,\ssiii  lation  See  International  (ilassifii  alion  of 
Disijases,  9lh  Kevision,  (  linii  a!  Modification  IICD- 
'I  I  :M1  iand  Its  sue  i  essorsl    IMMM  Health  C.ire 
huiaiK  ing  .\dministralion  Common  I'roi  edure 
(Coding  System  (HCtt^Sl  land  its  sui  cessorsl,  and 
Physicians'  Current  I'roiediiral  Terminoloxv  |CIT) 
In  addilKin.  there  are  spei  lalized  1  odinx  systems  for 
specific  segments  ol  the  health  <  are  industry 
.^moiix  Ihese  are  \l).\  (for  dental  procedures).  DSM 
W  (psvi  biatrii  health  ben.. fits)  and  OMERCs  |for 
durable  meilical  eqmpmenl,  I'roslheiii  s   orlholii  s 
and  supplies). 

-'The  failure  uf  a  physician  prai  tii  >•  to  (1) 
document  items  and  services  rendered,  and  (ill 
properly  submit  ihem  for  reimbursement  is  a  maior 
area  of  poieiiiial  fraudulent  or  erroneous  i  onduct 
involviim  l-ederal  health  1  are  pro>{rams   The  OKi 
has  uiidenaken  numerous  audits,  investiuations. 
iiispei  lions  and  naiional  enfon  emeni  initiatives 
aimed  at  rediii  inij  potential  and  iclual  fraud,  atiuse 
and  waste  m  Itiese  .ireas. 


tests,  including  screening  tests,  they 
believe  are  appropriate  for  the  treatment 
of  their  patients.  However,  the 
physician  practice  should  be  aware  that 
Medicare  will  only  pay  for  services  that 
meet  the  Medicare  definition  of 
reasonable  and  necessarv.-'' 

Medicare  (and  many  insurance  plans) 
mav  deny  payment  for  a  service  that  the 
physician  believes  is  clinically 
appropriate,  but  which  is  not  reasonable 
and  necessarv'.  Thus,  when  a  physician 
provides  services  to  a  patient,  he  or  she 
should  only  bill  those  services  believed 
to  be  reasonable  and  necessarv'  for  the 
diagnosis  and  treatment  of  a  patient. 
Upon  request,  the  physician  practice 
should  be  able  to  provide 
documentation,  such  as  a  patients 
medical  records  and  physician's  orders, 
to  support  the  appropriateness  of  a 
service  that  the  physician  has  provided. 

c.  Documentation.  Timely,  accurate 
and  complete  documentation  is  critical 
to  nearly  every  aspect  of  a  physician 
practice.  Therefore,  one  of  the  most 
important  physician  practice 
compliance  issues  is  the  appropriate 
documentation  of  diagnosis  and 
treatment.  Physician  documentation  is 
necessary  to  determine  the  appropriate 
medical  treatment  for  the  patient  and  is 
the  basis  for  coding  and  billing 
determinations.  Most  importantly, 
failure  to  document  properly  has  the 
potential  to  compromise  good  patient 
care.  Thorough  and  accurate 
documentation  helps  to  ensure  accurate 
recording  and  timely  transmission  of 
information. 

i.  Medical  Record  Documentation.  In 
addition  to  facilitating  high  quality 
patient  care,  a  properly  documented 
medical  record  verifies  and  documents 
precisely  what  services  were  actually 
provided.  The  medical  record  may  be 
used  to  validate:  (a)  The  site  of  the 
service;  (b)  the  appropriateness  of  the 
services  provided;  and  (c)  the  accuracy 
of  the  billing.  Accurate  medical  record 
documentation  should  comply,  at  a 
minimum,  with  the  following 
principles:  -'' 

•  The  medical  record  should  be 
complete  and  legible; 

•  The  documentation  of  each  patient 
encounter  should  include  the  reason  for 
the  encounter;  any  relevant  history: 
physical  examination  findings;  prior 
diagnostic  test  results;  assessment, 
clinical  impression,  or  diagnosis;  plan 


"See  42  ISC    1395y(al(  1  H  Al 
-■'For  ailditional  informatnin  on  proper 
"lo(  umentation.  physician  practices  should  also 
refereni  e  the  Drn  unipntatinn  liuidfhni's  tor 
Evaluation  anil  Managenifnl  lE and  Ml  .Sen/res. 
publisheil  bv  HCF.^  These  guidelines  are  available 
on  the  Internet  at  blip    .www  hi  fa  gov/meduare.' 
mcarpli  htm 
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of  care;  and  date  and  legible  identity  of 
the  observer; 

•  If  not  documented,  the  rationale  for 
ordering  diagnostic  and  other  ancillary 
services  should  be  easily  inferred  by  an 
independent  reviewer  or  third  partv. 
Past  and  present  diagnoses  should  be 
accessible  to  the  treating  and/or 
consulting  physician;  and 

•  Appropriate  health  risk  factors 
should  be  identified.  The  patient's 
progress,  his  or  her  response  to,  and  any 
changes  in.  treatment,  and  any  revision 
in  diagnosis  should  be  documented. 

The  CPT  and  ICD-9-CM  codes 
reported  on  the  health  insurance  claims 
form  should  be  supported  by 
documentation  in  the  medical  record 
and  the  medical  chart  should  contain  all 
required  information.  Additionally, 
HCFA  and  the  local  carriers  should  be 
able  to  determine  who  provided  the 
services.  These  issues  can  be  the  roof  of 
investigations  of  inappropriate  or 
erroneous  conduct,  and  have  been 
identified  by  HCFA  and  OIG  as  a 
leading  cause  of  inappropriate 
payments. 

i'i.  HCFA  1500  Form.  Another 
documentation  area  that  physician 
practices  should  monitor  closely  is  the 
proper  completion  of  the  HCFA  1500 
form.  The  following  practices  will  help 
ensure  that  the  form  has  been  properly 
completed: 

•  Link  the  diagnosis  code  with  the 
steps  taken  to  perform  an  examination 
and  the  record  of  personal  history 
obtained; 

•  Link  a  single  most  appropriate 
diagnosis  with  the  corresponding 
procedure  code; 

•  Use  modifiers  appropriately;  and 

•  Provide  Medicare  with  all 
information  about  a  patient's  other 
insurance  coverage. 

d.  Kickbacks,  Inducements  and  Self- 
Referrals.  A  physician  practice  should 
have  policies  and  procedures  to  ensure 
compliance  with  the  anti-kickback 
statute, 2''  and  the  physician  self-referral 
law.2~  Remuneration  for  referrals  is 


^*The  anti-kickback  statute  provides  criminal 
penalties  for  individuals  and  entities  that 
knowingly  offer,  pay.  solicit,  or  receive  bribes  or 
kickbacks  or  other  remuneration  in  order  to  induce 
business  reimbursable  by  Federal  health  care 
programs   See  42  I'.S.C.  i:i20a-7blb).  Civil 
penalties,  exclusion  from  participation  in  the 
Federal  health  care  programs,  and  civil  False 
Claims  Act  liability  may  also  result  from  a  violation 
of  the  prohibition.  See  42  I  .S.C.  1320a-7a(a)(5).  42 
I    S.C.  i:i20a-7(b)(7).and  3]  I'.S.C   3729-3733 

-"The  physician  self-referral  law.  42  U.S.C. 
1395nn.  (also  known  as  Ihe  "Stark  law"),  prohibits 
a  physician  from  making  a  referral  to  an  entity  with 
which  the  physician  or  any  member  of  the 
physician's  immediate  family  has  a  financial 
relationship  if  the  referral  is  for  the  furnishing  of 
designated  health  senices,  unless  Ihe  financial 
relationship  fits  into  an  exception  set  forth  in  Ihe 
statute  or  implementing  regulations. 


illegal  because  it  can  distort  medical 
decision-making,  cause  overutilization 
of  services  or  supplies,  increase  costs  to 
Federal  health  care  programs,  and  result 
in  unfair  competition  by  shutting  out 
competitors  who  are  unwilling  to  pay  it. 
Remuneration  for  referrals  can  also 
affect  the  quality  of  patient  care  by 
encouraging  physicians  to  order  services 
or  supplies  based  on  profit  rather  than 
the  patients'  best  medical  interests.^" 

In  particular,  arrangements  with 
hospitals,  hospices,  nursing  facilities, 
home  health  agencies,  durable  medical 
equipment  suppliers  and  vendors  are 
areas  of  potential  concern.  In  general  the 
anti-kickback  statute  prohibits  knowing 
and  willfully  giving  or  receiving 
anything  of  value  to  induce  referrals  of 
Federal  health  care  program  business.  It 
is  generally  recommended  that  all 
business  arrangements  wherein 
physician  practices  refer  business  to  an 
outside  entity  should  be  on  a  fair  market 
value  basis, 29  Whenever  a  phvsician 
practice  intends  to  enter  into  a  business 
arrangement  that  involves  its  making 
referrals,  the  arrangement  should  be 
reviewed  by  counsel  familiar  with  the 
anti-kickback  statute  and  physician  self- 
referral  statute. 

In  addition  to  developing  policies  to 
address  arrangements  with  other  health 
care  providers  and  suppliers,  physician 
practices  should  implement  measures  to 
avoid  offering  inappropriate 
inducements  to  patients. 3"  Examples  of 
such  inducements  include  routinely 
waiving  coinsurance  or  deductible 
amounts  without  a  good  faith 
determination  that  the  patient  is  in 
financial  need  or  failing  to  make 
reasonable  efforts  to  collect  the  cost- 
sharing  amount.-" 

Possible  risk  areas  that  should  be 
addressed  in  the  policies  and 
procedures  include: 

•  Financial  arrangements  with 
outside  entities  to  whom  the  practice 
may  refer  Federal  health  care  program 
business;'^ 


2"  See  .Appendix  B  for  additional  information  on 
the  anti-kickback  statute 

-"The  OlG's  definition  of  "fair  market  value  "  is 
not  the  typical  commercial  definition  of  this  term. 
The  QIC's  definition  of  this  term  excludes  anv 
value  attributable  to  referrals  of  Federal  program 
business  on  the  ability  to  influence  the  flow  of  such 
business.  Adhering  to  the  rule  of  keeping  business 
arrangements  at  fair  market  value  is  not  a  guarantee 
of  legality  ,  but  is  a  highly  useful  general  rule. 

«' .See  42  U.S.C.  ]128A(a)(5). 

"  In  the  GIG  Special  Fraud  .Alert   "Routine 
Waiver  of  Part  B  Co-payments'  Deductibles  '  (Mav 
1991).  the  OIG  describes  several  reasons  why 
routine  waivers  of  these  cost-sharing  amounts  pose 
I  oncems  The  Alert  sets  forth  Ihe  circumstances 
under  which  it  may  be  appropriate  to  waive  these 
aniimnts.  See  also  42  C.S.C.  1320a-7a(a)(5) 

'-  .AH  physician  contracts  and  agreements  with 
parties  in  a  position  to  influence  Federal  health  care 


•  loint  ventures  with  entities 
supplying  goods  or  ser\-ices  to  the 
physician  practice  or  its  patients;" 

•  Consulting  contracts  or  medical 
directorship; 

•  Office  and  equipment  leases  with 
entities  to  which  the  physician  refers; 
and 

•  Soliciting,  accepting  or  offering  anv 
gift  or  gratuity  of  more  than  nominal 
value  to  or  from  those  who  mav  benefit 
from  a  physician  practices  referral  of 
Federal  health  care  program  business."* 

In  order  to  keep  current  with  this  area 
of  the  law.  a  physician  practice  mav 
obtain  copies,  available  on  the  OIG 
website,  of  all  relevant  OIG  Special 
Fraud  Alerts  and  Advisorv"  Opinions 
that  address  the  application  of  the  anti- 
kickback  and  physician  self-referral 
laws  to  ensure  that  the  policies  reflect 
current  positions  and  opinions.''" 

4.  Retention  of  Records.  A  physician 
practice's  policies  and  procedures 
should  also  contain  a  section  on  the 
retention  of  compliance,  business  and 
medical  records.  These  records 
primarily  include  documents  relating  to 
patient  CcU-e  and  the  practice's  business 
activities.  The  physician  practice's 
designated  compliance  officer  should 
keep  an  updated  binder  or  record  of 
compliance-related  activities.  This 
involves,  at  a  minimum,  keeping  track 
of  compliance  meetings,  educational 
activities,  and  internal  audit  results. 
Particular  attention  should  be  paid  to 
documenting  violations  uncovered  bv 
the  compliance  program  and  the 
resulting  remedial  action. 


program  business  or  In  w  horn  the  doctor  is  in  such 
a  position  tu  influence  should  be  reviewed  to  avoid 
violation  of  the  anti-ki;  kbaik.  self-referral   and 
other  relevant  Federal  and  State  laws  The  OH,  has 
published  safe  harbors  that  define  practices  not 
subject  to  the  anti-kickback  statute,  because  such 
arrangements  would  be  unlikelv  t...  result  m  fraud 
or  abuse   Failure  to  comph  w  ith  a  safe  harbor 
provision  does  not  make  an  arrangement  per  se 
illegal   Rather,  the  safe  harbors  set  forth  specific 
conditions  that.  :f  hilly  met.  would  assure  the 
entities  involved  of  not  being  prosecuted  or 
sanctioned  for  the  arrangement  qualifying  for  the 
.safe  harbor  One  sui  h  safe  harbor  applies  to 
personal  services  contracts  See  42  fTR 
1001.952(d). 

'J  See  OK.  Special  Fraud  .Alerl  "loint  Venture 
.Arrangements  "  (.August  1989)  available  on  the  OIG 
website  at  hitp     vvww.hhs.goy  oig  See  also  OIG 
.Advisory  Opinion  97-5, 

'•■  Phvsician  practices  should  establish  clear 
policies  governing  gift -giving  because  such 
exchanges  may  be  viewed  as  inducements  to 
influence  business  decisions  Practice  policies 
should  emphasize  that  accepting  gifts  of  anv  kind 
mav  influence  the  employee's  independent 
judgment   To  the  extent  such  gifts  are  accepted, 
thev  should  be  reported  to  the  designated  person 
charged  with  recording  such  information  for  the 
practice. 

'■^Practices  should  also  check  the  HCf-.A  website 
for  the  most  recent  regulations  regarding  these 
issues. 
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Physician  practices  that  implement  a 
compliance  program  should  provide  for 
the  development  and  implementation  of 
a  records  retention  system.  This  system 
should  establish  policies  and 
procedures  regarding  the  creation, 
distribution,  retention,  and  destructi(m 
of  documents.  In  designing  a  record 
system,  privacy  concerns  and  Federal 
and  State  regulatory  rt>quirements 
should  be  taken  into  consideration.  In 
addition  to  maintaining  appropriate  and 
thorough  medical  records  on  each 
patient,  the  OIG  recommends  that  the 
system  include  the  following  types  of 
documents: 

•  All  records  and  documentation 
(e.g..  billing  and  claims  documentation) 
required  for  participation  in  Federal. 
State,  and  private  payer  health  care 
programs;  and 

•  All  records  necessary  to 
demonstrate  the  integrity  of  the 
physician  practice's  compliance  process 
and  to  confirm  the  effectiveness  of  the 
program. "' 

While  conducting  its  compliance 
activities,  as  well  as  its  daily  operations, 
a  physician  practice  should  document 
its  efforts  to  comply  with  applicable 
Federal  health  care  program 
requirements.  For  example,  when  a 
physician  practice  requests  advice  from 
a  Government  agency  (including  a 
Medicare  fi.scal  intermediary  or  carrier) 
charged  with  administering  a  Federal 
health  care  program,  the  practice  should 
document  and  retain  a  record  of  the 
request  and  any  written  or  oral 
response.  This  step  is  extremely 
important  if  the  practice  intends  to  rely 
on  that  response  to  guide  it  in  future 
decisions,  actions,  or  claim 
reimbursement  requests  or  appeals.  A 
log  of  oral  inquiries  between  the 
practice  and  third  parties,  such  as 
carrier  representatives,  will  help  the 
practice  document  its  attempts  at 
compliance.  In  addition,  in  a 
subsequent  investigation  these  records 
may  become  relevant  to  the  issue  of 
whether  the  practice's  reliance  was 
"reasonable"  and  whether  it  exercised 
due  diligence  in  developing  procedures 
and  practices  to  implement  the  advice. 

In  short,  all  physician  practices, 
regardless  of  size,  should  have 
procedures  to  create  and  retain 
appropriate  documentation.  The 


'"  .AriKiiitf  the  iimtHrmls  useful  ill  iIik  urni-iilinn  the 
rnnipliani  e  [iniitrdin  .ire  eniplosee  i  ertifit  dlmns 
rel,i!jn>{  111  traiiiinn  ciiul  .ilher  i  nmplirtiu  e  iiutiatives. 
I  npiHs  i)f  I  iim[ili.iiu  e  frjiiiiii>;  iiMleruils.  du^\  anv 
(•(iiresponiiiiix  repitrls  ot  iiuestit^Htmii.  itutf  nines. 
and  emplinei'  .lisi  ipliiiHrv  .ii  Iimis  In  .iilililioii.  the 
phvsK  Kiti  pr,ii.lii  e  shmilii  kei'p  M  relevant 
L  orrespDiuleiice  with  (.arriors,  private'  payer 
insurers,  and  H(;FA. 


following  record  retention  guidelines 
should  be  followed; 

•  The  length  of  time  that  a 
physician's  medical  record 
documentation  is  to  be  retained  should 
be  specified  in  the  physician  practice's 
policies  and  procedures  (Federal  and 
State  statutes  should  be  consulted  for 
specific  time  frames); 

•  Medical  records  should  be  secured 
against  loss,  destruction,  unauthorized 
access,  unauthorized  reproduction, 
corruption,  or  damage;  and 

•  Policies  and  procedures  should 
stipulate  the  disposition  of  medical 
re<;ords  in  the  event  the  practice  is  sold 
or  closed. 

C.  Designation  of  a  Compliance  Officer/ 
Contact 

To  administer  the  compliance 
program,  the  practice  should  designate 
an  individual  who  is  responsible  for 
overseeing  the  compliance  program. 
This  person,  often  called  a  "compliance 
officer,"  may  have  duties  in  addition  to 
serving  in  this  role.  This  person  could 
be  the  office  manager  or  the  primary 
biller.  The  key,  however,  is  that  the 
person  be  sufficiently  independent  in 
his  or  her  position  so  as  to  protect 
against  any  conflicts  of  interest  that  may 
arise  from  performing  assigned  duties 
and  compliance  duties.  Additional 
attributes  and  qualifications  that  this 
person  should  possess  include: 

•  Attention  to  detail; 

•  Experience  in  billing  and  coding; 
and 

•  Effective  communication  skills, 
both  oral  and  written,  with  employees, 
physicians  and  carriers. 

It  is  acceptable  for  a  physician 
practice  to  designate  more  than  one 
employee  with  compliance  monitoring 
responsibility.  In  lieu  of  having  a 
designated  compliance  officer,  the 
physician  practice  could  instead 
describe  in  its  policies  and  procedures 
the  compliance  functions  for  which 
designated  employees,  known  as 
"compliance  contacts,"  would  be 
responsible.  For  example,  one  employee 
could  be  responsible  for  preparing 
written  policies  and  procedures,  while 
another  could  be  responsible  for 
conducting  or  arranging  for  periodic 
audits  and  ensuring  that  billing 
questions  are  answered.  Therefore,  the 
compliance-related  responsibilities  of 
the  designated  person  or  persons  may  be 
only  a  portion  of  his  or  her  duties. 

Anotner  possibility  is  that  one 
individual  could  serve  as  compliance 
officer  for  more  than  one  entity.  In 
situations  where  staffing  limitations 
mandate  that  the  practice  cannot  afford 
to  designate  a  person(s)  to  oversee 
compliance  activities,  the  practice  could 


outsource  all  or  part  of  the  functions  of 
a  compliance  officer  to  a  third  party, 
such  as  a  consultant.  PPMC.  MSO, 
Independent  Physician  Association, 
billing  company  or  professional 
association.  However,  if  this  role  is 
outsourced,  the  compliance  officer 
should  have  sufficient  interaction  with 
the  physician  practice  to  be  able  to 
effectively  serve  as  the  compliance 
officer.  Outsourced  compliance  officers, 
who  spend  most  of  their  time  offsite, 
will  naturally  have  certain  limitations 
that  a  physician  practice  should 
consider  before  making  such  a  critical 
decision. 

The  primary  responsibilities  assigned 
to  a  compliance  officer/contact  should 
include  the  following: 

•  Overseeing  and  monitoring  the 
implementation  of  the  compliance 
program; 

•  Establishing  methods,  such  as 
periodic  audits,  to  improve  the 
practice's  efficiency  and  quality  of 
services,  and  to  reduce  the  practice's 
vulnerability  to  fraud  and  abuse; 

•  Periodically  revising  the 
compliance  program  in  light  of  changes 
in  the  needs  of  the  practice  or  changes 
in  the  law  and  in  the  policies  and 
procedures  of  Government  and  private 
payer  health  plans; 

•  Developing,  coordinating  and 
participating  in  a  training  program  that 
focuses  on  the  elements  of  the 
compliance  program,  and  seeks  to 
ensure  that  training  materials  are 
appropriate; 

•  Ensuring  that  the  HHS-OIG"s  List  of 
Excluded  Individuals  and  Entities,  and 
the  General  Services  Administration's 
List  of  Parties  Debarred  from  Federal 
Programs  have  been  checked  with 
respect  to  all  employees,  medical  staff 
and  independent  contractors;^' 

•  Ensuring  that  employees  and 
physicians  know,  and  comply  with, 
pertinent  Federal  and  State  statutes, 
regulations  and  standards; 


'"The  HHS-OKj  'List  of  Excluded  Individuals/ 
Kntities'   provuie^  information  tu  health  care 
providers,  patients,  and  others  re^ardinK 
individuals  and  entities  that  are  excluded  from 
partu  ipatioii  in  Federal  health  rare  programs.  This 
report,  in  both  an  cm-line  searchable  and 
downloadable  database,  can  be  located  on  the 
Internet  at  htlp'/www. hhs.gov/oig.  The  OIG 
sanction  information  is  readily  available  to  users  in 
two  formats  on  over  15.000  individuals  and  entities 
lurrentlv  excluded  from  program  participation 
through  action  taken  by  the  OIG  The  on-line 
searchable  database  allows  users  to  obtain 
information  regarding  excluded  individuals  and 
ontilies  sorted  by:  (1)  The  legal  bases  for  exclusions: 
(2)  the  types  of  individuals  and  entities  excluded 
bv  the  dlG.  and  (3)  the  States  where  excluded 
individuals  reside  or  entities  do  business.  In 
addition,  the  General  .Services  Administration 
maintains  a  monthly  listing  of  debarred  contractors. 

List  of  Parties  Debarred  from  Federal  Programs," 
at  http://www.amet.gov/epls. 
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•  Investigating  any  report  or 
allegation  concerning  possible  unethical 
or  improper  business  practices,  and 
monitoring  subsequent  corrective  action 
and/or  compliance. 

Each  physician  practice  needs  to 
assess  its  own  practice  situation  and 
determine  what  best  suits  that  practice 
in  terms  of  compliance  oversight. 

D.  Conducting  Effective  Training  and 
Education 

Education  is  an  important  part  of  any 
compliance  program.  Education 
programs  should  be  tailored  to  the 
physician  practice's  needs  and  include 
both  compliance  and  specific  training. 
Training  expectations  should  be 
commensurate  with  the  size  and 
speciality  of  the  practice. 

There  are  three  basic  steps  for  setting 
up  educational  objectives: 

•  Determining  who  needs  training 
(both  in  coding  and  billing  and  in 
compliance); 

•  Determining  the  type  of  training 
that  best  suits  the  practice's  needs  {e.g.. 
seminars,  in-service  training,  self-studv 
or  other  programs);  and 

•  Determining  when  the  education  is 
needed  and  how  much  each  person 
should  receive. 

Training  can  be  accomplished 
through  a  variety  of  means,  including 
in-person  training  sessions  {i.e..  either 
on  site  or  at  outside  seminars), 
distribution  of  newsletters,  ^^  or  even  a 
readily  accessible  office  bulletin  board. 
Regardless  of  the  training  modality 
used,  a  physician  practice  should 
ensure  that  the  necessary  education  is 
communicated  effectively.  Simply 
providing  individuals  with  documents 
for  their  own  reading  and 
comprehension  is  seldom  sufficient. 

1.  Compliance  Training 

Under  the  direction  of  the  designated 
compliance  officer/contact,  both  initial 
and  recurrent  training  in  compliance  is 
advisable,  both  with  respect  to  the 
compliance  program  itself  and 
applicable  statutes  and  regulations.  The 
operation  and  importance  of  the 
compliance  program,  the  consequences 
of  violating  the  policies  set  forth  in  the 
program,  and  the  role  of  each  employee 
in  the  operation  of  the  compliance 
program  should  also  be  addressed. 

Compliance  training  should  have  two 
goals:  (1)  All  employees  should  receive 
training  on  how  to  perform  their  jobs  in 
compliance  with  the  standards  of  the 
practice  and  auiy  applicable  regulations; 
and  (2)  each  employee  should 


'"H(;FA  also  offers  free  online  training  for 
general  fraud  and  abuse  issues  at  http:'/ 
wwv*-  medicaretraining.com  .See  Appendix  F  for 
additional  information 


understand  that  compliance  is  a 
condition  of  continued  employment. 
Compliance  training  should  center  on 
explaining  why  the  practice  is 
developing  and  establishing  a  code  of 
conduct  and  written  policies  and 
procedures.  The  training  should 
emphasize  that  following  the  policies 
will  not  get  a  practice  employee  in 
trouble,  but  violating  the  policies  will. 
New  employees  should  be  trained  on 
the  compliance  program  within  60  days 
of  their  start  date  and  such  training 
should  be  documented.  Thereafter, 
employees  should  receive  refresher 
training  on  an  annual  basis  or  as 
appropriate. 

2.  Coding  and  Billing  Training 

Coding  and  billing  training  on  the 
Federal  health  care  program 
requirements  may  be  necessary  for 
certain  members  of  the  physician 
practice  staff  depending  on  their 
respective  responsibilities.  Individuals 
who  are  directly  involved  with  billing, 
coding  or  other  aspects  of  the  Federal 
health  care  programs  should  receive 
extensive  education  specific  to  that 
individual's  responsibilities.  Items  to 
cover  in  coding  and  billing  training  can 
include: 

•  Coding  requirements; 

•  Claim  development  and  submission 
processes; 

•  Marketing  practices  that  reflect 
current  legal  and  program  standards; 

•  The  ramifications  of  submitting  a 
claim  for  physician  services  when 
rendered  by  a  non-physician; 

•  Signing  a  form  for  a  physician 
without  the  physician's  authorization; 

•  The  ramifications  of  altering 
medical  records; 

•  Proper  documentation  of  services 
rendered; 

•  How  to  report  misconduct; 

•  Proper  billing  standards  and 
procedures  and  submission  of  accurate 
bills  for  ser\'ices  or  items  rendered  to 
Federal  health  care  program 
beneficiaries; 

•  The  personal  obligation  of  each 
person  involved  in  the'billing  process  to 
ensure  claims  are  properly  and 
accurately  submitted; 

•  The  legal  sanctions  for  submitting 
deliberately  false  or  reckless  billings; 

•  Informing  physicians  that  they 
cannot  receive  payment  or  any  type  of 
incentive  to  induce  referrals  and  that 
claims  should  not  be  submitted  for 
physician  services  when  those  services 
are  rendered  by  a  non-physician  (unless 
they  follow  the  applicable  Federal 
health  care  progreun  requirements,  e.g.. 
"incident  to"  rules). 


3.  Format  of  the  Training  Program 

Training  may  be  conducted  either  in- 
house  or  bv  an  outside  source.  ^"' 
Training  at  outside  seminars,  instead  of 
internal  programs  and  in-sen-ice 
sessions,  can  be  an  effective  way  to 
achieve  the  practice's  training  goals.  In 
fact,  many  community  colleges  offer 
certificate  or  associate  degree  programs 
in  billing  and  coding,  and  professional 
associations  provide  various  kinds  of 
continuing  education  and  certification 
programs.  Many  carriers  also  offer 
billing  training. 

As  part  of  the  training,  practices 
should  make  sure  all  employees  are 
familiar  with  at  least  the  key  risk  areas 
in  this  guidance  and  areas  of  particular 
OIG  interest  as  identified  in  the  OIG's 
Work  Plan  published  each  year.""  The 
physician  practice  also  needs  to  work 
with  its  third-party  billing  company,  if 
one  is  used,  to  ensure  that 
documentation  is  of  a  level  that  is 
adequate  for  the  billing  company  to 
submit  accurate  claims  on  behalf  of  the 
physician  practice.  If  it  is  not.  these 
problem  areas  should  also  be  covered  in 
the  training.  In  addition  to  the  billing 
training,  physician  practices  should  be 
certain  that  updated  ICD-9,  HCPCS  and 
CPT  manuals  (in  addition  to  the  carrier 
bulletins  construing  those  sources)  are 
available  to  all  employees  involved  in 
the  billing  process.  A  source  of 
continuous  updates  on  current  billing 
policies  should  also  be  readily 
available. "1 

Physician  practices  are  not  required  to 
have  separate  education  and  training 
programs  for  both  the  compliance  and 
coding  and  billing  training.  All  in- 
service  training  and  continuing 
education  can  integrate  compliance 
issues,  as  well  as  other  core  values 
adopted  by  the  practice,  such  as  quality 
improvement  and  improved  patient 
service,  into  their  curriculum. 


'".-Knother  wav  fnr  phvsic  lan  practices  to  receive 
effprli\p  framing  is  ftjf  thn  physicians  and'or  the 
employees  of  the  practice  to  attend  trainme 
programs  offered  b\  larger  entities,  such  as  a 
hospital,  a  local  medical  stuielv  or  a  carrier  This 
sort  ol  collaboratiye  effort  is  an  excellent  wav  for 
the  prai-tice  to  meet  the  desired  traininE  obiective 
without  having  to  expend  the  resources  to  develop 
and  implement  in-house  training 

■"'The  OlGs  work  plan  is  currenth  available  on 
the  Internet  at  http..  www  .hhs.gov  oig  The  OIG 
Work  Plan  details  the  various  projects  the  OIG 
intends  to  address  in  the  fiscal  year  The  Work  Plan 
contains  the  projects  of  the  Office  of  .^udil  Services. 
iiffice  of  hvaluation  and  Inspections,  Offu  e  of 
Investigations  and  the  Office  of  Counsel  to  the 
Inspector  General 

■"  Some  publications,  such  as  OKI's  Special  Fraud 
.•\lerts.  audit  and  inspe(  tion  reports,  and  .^dvlsorv 
Opinions  are  readily  avr.ilahie  from  the  OIG  and  can 
provide  a  basis  for  edu(  ational  courses  and 
programs  for  phvsician  practice  emplovees  These 
can  be  obtained  through  the  Internet   See  .•\ppendi\ 
F. 
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4.  Continuing  Education  on  Compliance 
Issues 

There  is  no  set  formula  for 
determining  how  often  training  sessions 
should  occur/* -■  The  OKi  recommends 
that  there  be  at  least  an  annual  training 
program  for  all  individuals  involved  in 
the  coding  and  billing  aspects  of  the 
practice,  ^4ew  billing  and  coding 
employees  should  be  trained  within  60 
days  of  assuming  their  duties  and 
should  work  under  an  experienced 
employee  until  their  training  has  been 
completed. 

E.  Developing  Effective  Lines  of 
Communication 

An  open  line  of  communication  is 
essential  to  proper  implementation  of  dn 
effective  compliance  program.  Guidanct? 
previously  issued  bv  the  CilG  has 
encouraged  the  use  of  several  forms  of 
communication  between  the  compliance 
officer/committee  and  provider 
personnel,  many  of  which  focus  on 
formal  processes  and  are  more  costly  to 
implement  [eg,  hotlines  and  e-mail) 
However,  the  C)l(i  recognizes  that  the 
nature  of  some  physician  practices  is 
not  as  conducive  to  implementing  these 
types  of  measures.  The  nature  of  a  small 
phvsician  practice  dictates  that  such 
communication  and  information 
exchanges  need  to  be  (;onduc;ted 
through  a  less  formalized  process  than 
that  which  has  been  envisioned  bv  prior 
OIC  guidance 

In  the  small  physii:ian  practice 
setting,  the  communication  element  can 
be  met  bv  implementing  a  clear  "open 
door'   polii:v  between  the  physicians 
and  complianc;e  personnel  and  practice 
employees.  This  policy  i;an  be 
implemented  in  conjunction  with  less 
formal  communication  techniques,  such 
as  conspicuous  notices  posted  in 
common  areas  and/or  the  development 
and  placement  of  a  compliance  bulletin 
board  where  everyone  in  the  practice 
can  go  for  up-to-date  c;ompliance 
information.^' 

A  compliance  programs  system  for 
effective  communication  should  include 
the  following: 

•  The  recjuirenient  that  employees 
report  conduct  that  a  reasonable  person 
would,  in  good  faith,  believe  to  be 
fraudulent  or  erroneous; 


'■'  (lurriTilU  .  th»'  OK.  is  munilurinR  'i  •iiKnirif  .itil 
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•  Creation  of  a  user-friendly  process, 
such  as  an  anonymous  drop  box.  for 
effectively  reporting  fraudulent  or 
erroneous  conduct; 

•  Provisions  in  the  policies  and 
procedures  that  state  that  a  failure  to 
report  fraudulent  or  erroneous  conduct 
is  a  violation  of  the  compliance 
program; 

•  Development  of  a  simple  and 
readily  accessible  procedure  to  process 
reports  of  fraudulent  or  erroneous 
conduct; 

•  Utilization  of  a  process  that 
maintains  the  confidentiality  of  the 
persons  involved  in  the  alleged 
fraudulent  or  erroneous  conduct  and  the 
person  making  the  allegation;  and 

•  Provisions  in  the  policies  and 
procedures  that  there  will  be  no 
retribution  for  reporting  conduct  that  a 
reasonable  person  acting  in  good  faith 
would  have  believed  to  be  fraudulent  or 
erroneous. 

The  QIC  rtKognizes  that  protecting 
anonymity  may  be  infeasible  for  small 
physician  practices.  However,  the  Old 
believes  all  practice  employees,  when 
se«?king  answers  to  questions  or 
r»;porting  potential  instances  of 
fraudulent  or  erroneous  conduct,  should 
know  to  wh(jm  to  turn  for  assistance  in 
these  matters  and  should  be  able  to  do 
so  without  fear  of  retribution.  While  the 
phvsician  practice  should  always  strive 
to  maintain  the  confidentiality  of  an 
employee's  identity,  it  should  also  make 
clear  that  there  may  be  a  point  at  which 
the  individual's  identity  may  become 
known  or  may  have  to  he  revealed  in 
I  ertain  instances 

F  Auditing  and  Monitoring 

An  ongoing  evaluation  process  is 
important  to  a  successful  c:ompliance 
program.  This  ongoing  evaluation 
should  include  not  only  whether  the 
practice's  standards  and  procedures  are 
in  fact  current  and  accurate,  but  also 
whether  or  not  the  compliance  program 
IS  effective,  i  e  .  whether  individuals  are 
properly  carrying  out  their 
responsibilities  and  f:laims  are 
submitted  appropriately. 

1   Policies  and  Procedures 

It  is  recommended  that  the 
individual(s)  in  charge  of  the 
compliance  program  also  be  charged 
with  the  responsibility  of  periodically 
reviewing  the  policies  and  procedures 
to  see  if  they  are  current  and  complete. 
If  the  policies  and  procedures  are  found 
to  be  ineffective  or  outdated,  they 
should  be  updated  to  reflect  changes  in 
CPT  codes  and  Government  regulations. 


2.  Claims  Submission  Audit 

In  addition  to  the  policies  and 
procedures  themselves,  bills  and 
medical  records  should  be  reviewed  for 
compliance  with  applicable  coding, 
billing  and  documentation 
requirements.  The  people  involved  in 
these  self-audits  should  include  the 
person  in  charge  of  billing  compliance 
and  a  medically  trained  person  {e.g.. 
registered  nurse  or  preferably  a 
physician  (physicians  can  rotate  in  this 
position)).  Each  practice  needs  to  decide 
for  itself  whether  to  review  claims 
retrospectively  or  concurrently  with  the 
claims  submission.  In  the  Third-Party 
Medical  Billing  Compliance  Program 
Guidance.''''  the  OIG  recommended  that 
a  baseline,  or  'snapshot,"  be  used  as 
part  of  the  benchmarking  analysis  that 
would  enable  a  practice  to  judge  its 
progress  in  reducing  or  eliminating 
potential  areas  of  vulnerability. 

The  practice's  self-audits  should  be 
used  to  determine  whether: 

1.  Bills  are  accurately  coded  and 
accurately  reflect  the  services  provided; 

•  Services  or  items  provided  are 
reasonable  and  necessar>'; 

•  Any  incentives  for  unnecessary 
services  exist;  and 

•  Medical  records  contain  sufficient 
documentation  to  support  the  charge 

A  baseline  audit  should  examine  the 
claim  development  and  submission 
process,  from  patient  intake  through 
claim  submission  and  payment,  and 
identify-  elements  w  ithin  this  process 
that  may  contribute  to  non-compliance 
or  that  may  need  to  be  the  focus  for 
improving  execution. •''•  This  audit 
should  establish  a  consistent 
methodology  for  selecting  and 
examining  records,  and  this 
methodology  should  serve  as  a  basis  for 
future  audits.  It  should  be  conducted 
based  on  claims  submitted  during  the 
initial  three  months  after 
implementation  of  the  education  and 
training  program  so  as  to  give  the 
physician  practice  a  benchmark  against 
which  to  measure  future  compliance 
effectiveness. 

Following  the  baseline  audit,  periodic 
audits  could  be  conducted  at  least  once 
each  year  to  ensure  that  the  compliance 
program  is  being  followed.  A  randomly 
selected  number  of  medical  records 
could  be  reviewed  to  ensure  that  the 
coding  was  performed  accurately. 
Although  there  is  no  set  formula  to  how 
many  medical  records  should  be 
reviewed,  a  basic  guide  is  two  to  five 


<*  .^vallablp  un  thf  OKi  wpbsilp  al  http;// 

www   flfl.S  XDV/Oig 

♦"■See  .\pp»"ndix  D  II   ri'fercncing  thn  froviricr 
.Self-Disclosure  Prcilucul  for  information  on  flow  to 
conduct  a  baseline  audit. 
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medical  records  per  payer,  or  five  to  ten 
medical  records  per  physician.  Of 
course,  the  larger  the  sample  size,  the 
greater  the  confidence  in  the  results.  If 
problems  are  identified,  focused  review- 
should  be  conducted  on  a  more  frequent 
basis.  When  audit  results  reveal  areas 
needing  additional  information  or 
education  of  employees  and  physicians, 
these  areas  should  be  incorporated  into 
the  training  and  educational  system. 
Periodic  audits  could  include  the 
following: 

•  A  valid  sample  of  the  practice's  top 
ten  denials,  or  the  practice's  top  fen 
services  provided; 

•  Confirmation  that  the  physician 
practice  has  been  using  specific  codes, 
as  some  codes  are  too  general  for 
"reasonable  and  necessary"  purposes: 

•  A  check  for  data  entry  errors; 

•  Confirmation  that  allorders  are 
written  and  signed  by  a  physician; 

•  A  check  for  reasonable  and 
necessary  services  performed; 

•  Confirmation  tnat  all  tests  ordered 
by  the  physician(s)  were  actually 
performed  and  documented  and  that 
only  those  tests  were  billed;  and 

•  A  review  of  assignment  codes  and 
modifiers  to  the  claims. 

One  of  the  most  important  elements  of 
a  successful  billing  compliance  program 
is  appropriate  action  when  the 
physician  practice  identifies  a  problem 
in  its  internal  audit.  This  action  should 
be  taken  as  soon  as  possible,  but  it  is 
recommended  that  the  action  be  taken 
within  60  days  from  the  date  the 
problem  is  identified.  The  specific 
action  a  physician  practice  takes  should 
depend  on  the  circumstances  of  the 
situation  it  has  identified.  In  some 
cases,  the  action  can  be  as  simple  as 
generating  a  repayment  to  Medicare  or 
the  appropriate  payer.  Alternatively,  the 
repayment  could  be  effectuated  through 
offsets  to  other  billings,  such  as 
undercodings.  In  others,  the  physician 
practice  may  want  to  seek  legal  advice 
and/or  consult  with  a  coding/billing 
expert  to  determine  the  next  best  course 
of  action.  There  is  no  boilerplate 
solution  to  how  to  handle  problems  that 
are  identified. 

It  is  important  that  the  physician 
practice  monitor  its  billing  program  to 
ensure  claims  are  correctly  submitted.  If 
a  physician  practice  identifies,  through 
its  internal  audits,  what  it  believes  is  a 
potential  problem,  there  should  be 
sufficient  confidence  in  the  compliance 
procedures  developed  by  the  physician 
practice  to  reasonably  believe  that  the 
problem  is  in  fact  a  potential  issue. 
Steps  should  be  taken  to  remedy  the 
situation  immediately. 

All  physician  practices  should  create 
a  system  to  address  how  they  will 


respond  to  and  report  potential 
problems.  In  addition,  preserving 
information  relating  to  identification  of 
the  problem  is  as  important  as 
preserving  information  that  tracks  the 
physician  practice's  reaction  to,  and 
solution  for,  the  issue. 

G.  Enforcing  Standards  Through  Well- 
Publicized  Disciplinary  Guidelines 

An  effective  physician  practice 
compliance  program  includes 
procedures  for  enforcing  and 
disciplining  individuals  who  violate  the 
practice's  compliance  standards. 
Enforcement  and  disciplinary 
provisions  are  necessary  to  put  teeth 
into  a  compliance  program. 

A  physician  practice's  enforcement 
and  disciplinary  mechanisms  should 
ensure  that  violations  of  the  practice's 
compliance  policies  will  result  in 
consistent  and  appropriate  sanctions, 
including  the  possibility  of  termination, 
against  the  offending  individual.  At  the 
same  time,  the  practice's  enforcement 
and  disciplinary  procedures  should  be 
flexible  enough  to  account  for  mitigating 
or  aggravating  circumstances.  The 
program  should  also  stipulate  that 
individuals  who  fail  to  detect  or  report 
violations  of  the  compliance  program 
may  also  be  subject  to  discipline. 
Disciplinary  actions  could  include: 
warnings  (oral):  reprimands  (written); 
probation:  demotion;  temporary 
suspension;  discharge  of  employment; 
restitution  of  damages;  and  referral  for 
criminal  prosecution.  Inclusion  of 
disciplinary  guidelines  in  in-house 
training  and  procedure  manuals  is 
sufficient  to  meet  the  "well  publicized" 
standard  of  this  element. 

Any  communication  resulting  in  the 
finding  of  non-compliant  conduct 
should  be  documented  in  the 
compliance  files  by  including  the  date 
of  incident,  name  of  the  reporting  party, 
name  of  the  person  responsible  for 
taking  action,  and  the  follow-up  action 
taken.  Physician  practices  should  also 
conduct  checks  to  make  sure  all  current 
and  potential  practice  employees  are  not 
listed  on  the  OIG  or  GSA  lists  of 
individuals  excluded  from  participation 
in  Federal  health  case  or  Government 
procurement  programs.*^ 

H.  Responding  to  Detected  Offenses  and 
Developing  Corrective  Action  Initiatives 

Violations  of  a  physician  practice's 
compliance  program,  significant  failures 
to  comply  with  applicable  Federal  or 
State  law.  and  other  types  of 
misconduct  threaten  a  practice's  status 
as  a  reliable,  honest,  and  trustworthy 


provider  of  health  care.  Fraudulent  or 
erroneous  conduct  that  has  been 
detected,  but  not  corrected,  can 
seriously  endanger  the  reputation  and 
legal  status  of  the  practice 
Consequently,  upon  receipt  of  reports  or 
reasonable  indications  of  suspected 
noncompliance,  it  is  important  that  the 
compliance  officer  or  other  practice 
employee  investigate  the  allegations  to 
determine  whether  a  material  violation 
of  applicable  law  or  the  requirements  of 
the  compliance  program  has  occurred, 
and.  if  so.  take  decisive  steps  to  correct 
the  problem.''"  As  appropriate,  such 
steps  may  include  a  corrective  action 
plan.-*"  the  return  of  any  overpayments, 
a  report  to  the  Government.  "^  and/or  a 
referral  to  law  enforcement  authorities. 

There  are  several  kev  warning  signs  of 
when  a  compliance  program  is  not 
working  well.  e.g..  high  rates  of  rejected 
and/or  suspended  claims  and  the 
placement  of  a  practice  on  pre-payment 
review  by  the  carrier.  These  warning 
signs  should  be  followed  up  on 
immediately  and  the  compliance 
procedures  of  the  practice  changed  to 
prevent  the  problem  from  recurring. 

As  previously  stated,  the  phvsician 
practice  should  take  appropriate 
corrective  action,  including  prompt 
identification  of  any  overpayment  to  the 
affected  payer.  A  knowing  and  willful 
failure  to  disclose  overpayments  within 
a  reasonable  period  of  time  could  be 
interpreted  as  an  attempt  to  conceal  the 
overpayment  from  the  Government, 
thereby  establishing  an  independent 
basis  for  a  criminal  violation  with 
respect  to  the  physician  practice,  as  well 
as  any  individual  who  may  have  been 


■"'  .Sep  Footnote  37  for  information  on  flow  lo 
access  these  lists. 


■*'  Instances  of  noncompliance  must  f>e 
determined  on  a  case-by-case  basis.  The  existence 
or  amount  of  a  monetary  loss  to  a  health  care 
program  is  not  solely  determinative  of  whether  iht 
conduct  should  be  in\  estigated  and  reported  tC' 
governmental  authorities   In  fact,  there  mav  be 
instances  where  there  is  no  readih  identifiable 
monetary  loss,  but  corrective  actions  are  still 
necessary  to  protect  the  integritv  of  the  applicable 
program  and  its  beneficianes.  f.g  .  where  ser\ices 
required  by  a  plan  of  care  are  not  provided 

*''Thp  physician  practue  mav  seek  advice  from 
Its  legal  counsel  to  determine  the  extent  of  the 
practice's  liability  and  to  plan  the  appropiiate 
course  of  action 

<'*The  OIC,  has  established  a  Provider  .Self- 
Disclosure  Prolo(  ol  that  encourages  providers  to 
voluntarily  report  suspected  fraud  The  concept  of 
voluntary  self-disclosure  is  premised  on  a 
re<  ognition  that  the  tiovernment  alone  cannot 
protec:t  the  integrity  of  the  Medicare  and  other 
Federal  health  care  programs  Health  care  providers 
must  be  willing  lo  polic  e  themselves,  correct 
underlying  problems,  and  work  with  the 
Governr.ienI  to  resolve  these  matters  The  Provider 
Self-Disclosure  Protocol  ran  be  located  on  the  QIC's 
website  at.  www  hhs.gov dig  See  .Appendix  D  for 
further  information  on  the  Provider  Si'lf-Disclosure 
Protocol 
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involved.""'  For  this  reason,  physician 
practice  compliance  programs  should 
emphasize  that  overpayments  should  be 
promptly  di.sclosed  and  returned  to  the 
entity  that  made  the  erroneous  payment. 

After  an  offense  has  been  detected,  a 
physician  or  group  practice  should  take 
all  reasonable  steps  to  respond  to  the 
offense  and  to  prevent  similar  offenses 
The  compliance  program  should 
provide  for  a  full  internal  investigation 
of  all  reports  of  detected  violations.  The 
goodwill  that  physicians  generate  by 
developing  an  effective  compliance 
program  will  quickly  dissipate  if  the 
physician  ignores  reports  of  possible 
fraudulent  activity. 

The  compliance  program  procedures 
should  include  provisions  to  ensure  that 
a  violation  is  not  compounded  once 
discovered.  The  individuals  involved  in 
the  violati(m  should  either  be  retrained, 
or,  if  appropriate,  terminated.  The 
physician  practice  may  also  prevent  the 
compounding  of  the  violation  bv 
conducting  a  review  of  all  confirmed 
violations,  and,  if  appropriate,  self- 
reporting  the  violations  to  the 
applicable  authority.  This  should  be 
df)ne  within  40  davs  of  the  discovery  of 
a  violation 

The  physician  practice  should 
recognize  that  if  a  violation  occurred 
and  was  not  immediately  detected,  its 
compliance  program  may  re(|iure 
modification.  Physicians  who  dete(  t 
violations  should  analyze  the  situation 
to  determine  whethttr  a  flaw  in  their 
complianc  e  program  faileil  to  anticipate 
the  detiK:ted  problem,  or  whether  the 
compliance  program's  procedures  failed 
to  prevent  the  violation.  In  any  event,  it 
is  prudent,  even  absent  the  detec:tion  of 
any  violations,  for  physician  practices  to 
periodically  review  and  modify  their 
compliance  programs.*' 

III.  Conclusion 

lust  as  immunizations  are  given  to 
patients  to  prevent  them  from  becoming 
ill,  physician  practices  should  view  the 
implementation  of  an  effective 
compliance  program  as  comparable  to  a 
form  of  preventive  medicine  to  prote<:t 
against  fraudulent  or  erroneous  conduct. 
This  compliance  program  guidance  is 
intended  to  assist  physician  practices  in 
developing  and  implementing  internal 
controls  and  procedures  that  promote 
adherence  to  Federal  health  care 
program  and  private  insurance  program 
requirements  By  implementing  an 
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effective  compliance  program,  physician 
practices  can  help  prevent  and  reduce 
fraudulent  or  erroneous  conduct  in  their 
practices,  as  well  as  hirthering  their 
mission  to  provide  quality  care  to  their 
patients. 

Uittcri  luneH.  liUOO. 
Michael  F.  Mangano. 
Hniu  ipal  Deputy  Inspector  General. 

Appendix  A:  Additional  Risk  Areas 
I.  Reasonable  and  Necessary  Services 

.\.  Unal  Medical  Review  Policy 

.^n  ar«a  of  toncern  relating  to 
lictt^rminations  of  reasonabl*'  and  necersary 
sprvu  cs  IS  thf  variation  in  local  mpdi(.al 
rt.'vipw  poliru's  (LMKPs)  among  rarners 
F'hvsK  lans  art^  supposed  lo  bill  the  Federal 
ht-.ilth  1  art"  pmnrams  onlv  for  items  and 
servii  t's  that  are  reasonablp  and  ne(  essary 
How«vt?r.  in  order  to  determine  whether  an 
item  or  servu  e  is  reasonable  and  neressan' 
under  Medicare  guidelines,  the  physR  lan 
must  appl\  the  .ippropnate  LMRP  ' 

I'hvsK  lan  prai  tires  are  lo  bill  the  Federal 
he.illh  [irograms  unK  for  items  and  services 
thai  are  \  iivered   in  order  lo  determine  if  an 
item  or  servue  is  covered  for  Meduare. 
phvsK  lan  prai  tires  must  be  knowledgeable 
of  the  l.MRPs  applu  able  to  their  practices 
lurisilu  tion   When  the  l.MRP  mdiiates  that 
,111  Item  or  servue  may  not  be  covered  by 
Medicare,  the  physician  practice  is 
responsible  to  convev  this  information  to  the 
fi,itient  so  that  the  patient  c  an  make  an 
iiilormed  ducisinn  (  oni  erning  the  health  i  are 
services  he.  she  mav  want  to  receive 
Phvsic  laii  practices  (  onvey  this  information 
through  Advanced  Beneficiary  Notices 
l.\BNs), 

W  Advanced  Beneficiary  Sot  ices 

t'hvsK  lans  are  required  to  provide  ABNs 
before  thev  provide  servlc  es  that  they  know 
or  believe  Medic  are  does  not  consider 
reasonable  and  necessary  A  properly 
e\e<  uted  .\BN  a(  knowledges  that  coverage  is 
um  ertdin  or  vet  to  be  determined,  and 
stipulates  that  the  patient  promises  to  pay  the 
t)ill  if  Medicare  does  not   Patients  who  are 
not  notified  before  thev  receive  such  services 
.ire  not  responsible  for  payment  The  ABN 
must  be  sufficient  to  put  the  patient  on  notice 
of  the  reasons  why  the  physician  believes 
that  the  payment  may  be  denied  The 
iibiective  is  to  give  the  patient  sufficient 
information  to  allow  an  informed  i  hoii  e  as 
to  whether  to  pHV  for  the  service 
.•\ci.ordingiv.  each  ABN  should: 

1  Be  in  writing. 

2  identify  the  spec  i fie  spr\ice  that  may  be 
denied  (procedure  name  and  (;;PT'HC;i'C  code 
is  recommended); 

3.  State  the  specific  reason  why  the 
physician  believes  that  service  may  be 
denied;  and 

4  Be  signed  by  the  patient  acknowledging 
that  the  required  information  was  provided 


and  that  the  patient  assumes  responsibility  lo 
pdv  for  the  service. 

The  Medicare  Carrier's  Manual^  provides 
that  an  .\BN  will  not  be  acceptable  if  (1)  The 
patient  is  asked  to  sign  a  blank  .ABN  form; 
and  (2)  the  .ABN  is  used  routinely  without 
regard  to  a  partic  ulanzed  need.  The  routine 
use  of  ABNs  is  generally  prohibited  because 
the  .ABN  must  state  the  specific  reason  the 
physic:ian  anticipates  that  the  specific  service 
will  not  be  covered. 

A  common  risk  area  associated  with  ABNs 
IS  in  rirgard  to  diagnostic  tests  or  services. 
There  are  four  steps  that  a  physician  prac:tic:e 
can  take  to  help  ensure  it  is  in  compliance 
with  the  regulations  concerning  ABNs  for 
diagnostic  tests  or  services: 

1.  Determine  which  tests  are  not  covered 
under  national  coverage  rules; 

2  Determine  which  tests  are  not  c  overed 
under  loc:al  coverage  rules  such  as  LMRPs 
(contact  the  practices  carrier  to  see  if  a 
listing  has  been  assembled);  and 

:i  Determine  which  tests  are  only  covered 
for  certain  diagnoses 

The  Olt;  is  aware  that  the  use  of  ABNs  is 
an  area  where  physician  practices  experience 
numerous  diffu  ulties   Practices  can  help  to 
reduc  e  problems  in  this  area  by  educating 
their  phvsic  ians  on  the  correct  use  of  .ABNs. 
obtaining  guidane:e  from  the  carrier  regarding 
their  interpretation  of  whether  an  .ABN  is 
nee  essarv  where  the  servic  e  is  not  covered, 
developing  a  standard  form  for  all  diagnostic 
tests  (most  carriers  have  a  developed  model), 
and  developing  a  process  for  handling 
patients  who  refuse  to  sign  .ABNs 

C  Physician  l.iabilitv  lor  Certifications  in  the 
Provision  of  Medical  Equipment  and 
Supplies  and  Home  Health  Senices 

In  January  1999.  the  OIG  issued  a  .Special 
Fraud  .Alert  on  this  topic,  which  is  available 
on  the  OKi  website  at  www.hhs.gov/oig/ 
frdalrt'index  htm  The  following  is  a 
summary  of  the  Special  Fraud  .Alert 

The  OIG  issued  the  Special  Fraud  Alert  to 
reiterate  to  physicians  the  legal  and 
programmatic  significance  of  physician 
(  ertific  ations  made  in  connection  with  the 
ordering  of  c:ertain  items  and  services  for 
Medicare  patients,  in  light  of  information 
obtained  through  OIG  provider  audits,  the 
OlG  deemed  it  necessary  to  remind 
physicians  that  they  may  be  subject  to 
cnminal.  civil,  and  administrative  penalties 
for  signing  a  certification  when  they  know 
that  the  information  is  false  or  for  signing  a 
certification  with  reckless  disregard  as  to  the 
truth  of  the  information.  (See  Appendix  B 
and  Appendix  C  for  more  detailed 
information  on  the  applicable  statutes). 

Medicare  has  conditioned  payment  for 
many  items  and  services  on  a  certification 
signed  by  a  physician  attesting  that  the 
physician  has  reviewed  the  patient's 
condition  and  has  determined  that  an  item  or 
service  is  reasonable  and  necessary.  Because 
Medicare  primarily  relies  on  the  professional 
judgment  of  the  treating  physician  to 
determine  the  reasonable  and  nece.ssary 
nature  of  a  given  ser\ice  or  supply,  it  is 


•  HO.'X  has  rp(  cntiv  ili-vf-lopeit  a  WPbsitc  whu  ti, 
whi'ci  (  ompit'tcii  hv  Ihi"  t-nd  of  ihf  vt-ar  2000.  will 
contain  Ihi-  l.MKPs  for  cac  h  of  the  i  ontrattors 
across  the  rounlrv   The  websilB  can  be  accessed  at 
http://www.lmrp  net. 


^  The  relevant  manual  provisions  are  locateci  at 
MCM.  Part  III.  ^^  7,300.  7,320  This  section  of  the 
manual  also  includes  the  earner's  recommended 
form  of  an  ABN. 
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important  that  physicians  provide  complete 
and  accurate  information  on  any 
certifications  they  sign.  Physician 
certific;ation  is  obtained  through  a  variet\  of 
forms,  including  prescriptions,  orders,  and 
Certificates  of  Medical  Necessity  (CMNs). 
Two  areas  where  physic;ian  certification  as  to 
whether  an  item  or  ,servic:e  is  reasonable  and 
necessan.-  is  essential  and  which  can  result 
in  fraudulent  or  erroneous  c:onduct  are:  (1) 
home  health  services;  and  (2)  durable 
medical  equipment. 

By  signing  a  CMN.  the  physician 
represents  that: 

1.  He  or  she  is  the  patient's  treating 
physician  and  that  the  information  regarding 
the  physician's  address  and  unique  physician 
identification  number  (L'PN)  is  correct; 

2.  The  entire  CMN.  including  the  sections 
filled  out  by  the  supplier,  was  completed 
prior  to  the  physician's  signature:  and 

.1.  The  information  in  section  B  relating  to 
whether  the  item  or  ser\-ice  is  reasonable  and 
necessan.'  is  true,  accurate,  and  complete  to 
the  best  of  the  physician's  knowledge. 

-Activities  suc:h  as  signing  blank  CMNs. 
signing  CMNs  without  seeing  the  patient  to 
verify  the  item  or  ser\'ic:e  is  reasonable  and 
nee  essary.  and  signing  a  CMN  for  a  service 
that  the  physic  ian  knows  is  not  reasonable 
and  necessary  are  activities  that  can  lead  to 
criminal,  civil  and  administrative  penalties. 

I'ltimately.  physic:ians  should  be  sure  to 
carefully  review  any  form  of  certification 
(order,  prescription  or  CMN)  before  signing  it 
to  verify  that  the  information  contained  in 
the  c:ertification  is  both  c  omplete  and 
accura.i. 

D  Billing  for  Xon-Covered-Ser\ices  as  If 
Covered 

In  some  instances,  we  are  aware  that 
physician  pracfie;es  submit  claims  for 
services  in  order  to  rec:eive  a  denial  from  the 
carrier,  thereby  enabling  the  patient  to 
submit  the  denied  claim  for  payment  to  a 
secondary  payer. 

.A  common  question  relating  to  this  risk  is: 
If  the  medical  services  provided  are  not 
covered  under  Medic;are.  but  the  secondary 
or  supplemental  insurer  requires  a  Medicare 
rejec  tion  in  order  to  cover  the  services,  then 
would  the  original  submission  of  the  claim 
to  .Medicare  be  considered  fraudulent?  Under 
the  applicable  regulations,  the  OIG  would  not 
c  onsider  such  submissions  to  be  fraudulent. 
For  example,  the  denial  may  be  necessary  to 
establish  patient  liability  protections  as 
stated  in  section  1879  of  the  Social  Securitv 
Act  (the  .Act)  (codified  at  42  U.S.C.  1395pp'). 
As  stated.  Medicare  denials  may  also  be 
required  so  that  the  patient  can  seek  payment 
from  a  secondary  insurer.  In  instances  where 
a  c:laim  is  being  submitted  to  Medicare  for 
this  purpose,  the  physician  should  indicate 
on  the  claim  submission  that  the  claim  is 
being  submitted  for  the  purpose  of  receiving 
a  denial,  in  order  to  bill  a  secondary 
insurance  carrier.  This  step  should  assist 
carriers  and  prevent  inadvertent  payments  to 
which  the  physician  is  not  entitled.  In  some 
instances,  however,  the  carrier  pavs  the  claim 
even  though  the  service  is  non-covered,  and 
even  though  the  physician  did  not  intend  for 
payment  to  be  made.  When  this  occurs,  the 
physician  has  a  responsibility  to  refund  the 


amount  paid  and  indicate  that  the  serv  ice  is 
not  c;overed. 

II.  Physician  Relationships  With  Hospitals 

A.  The  Physician  Role  in  the  Patient  Anti- 
Dumping  Statute 

The  Patient  Anti-Dumping  Statute.  42 
L'.S.C.  1.395dd,  is  an  area  that  has  been 
recei\ing  increasing  scrutiny.  The  statute  is 
intended  to  ensure  that  all  patients  who 
come  to  the  emergency  department  of  a 
hospital  receive  care,  regardless  of  their 
insurance  or  ability  to  pay.  Both  hospitals 
and  physicians  need  to  work  together  to 
ensure  compliance  with  the  provisions  of 
this  law. 

The  statute  imposes  three  fundamental 
requirements  upon  hospitals  that  participate 
in  the  .Medicare  program  with  regard  to 
patients  requesting  emergency  care.  First,  the 
hospital  must  conduct  an  appropriate 
medical  screening  examination  to  determine 
if  an  emergency  medical  condition  exists.* 
Second,  if  the  hospital  determines  that  an 
emergency  medical  condition  exists,  it  must 
either  provide  the  treatment  necessary  to 
stabilize  the  emergency  medical  condition  or 
comply  with  the  statutes  requirements  to 
effect  a  proper  transfer  of  a  patient  whose 
condition  has  not  been  stabilized.''  .A  hospital 
is  considered  to  have  met  this  second 
requirement  if  an  individual  refuses  the 
hospital's  offer  of  additional  examination  or 
treatment,  or  refuses  to  consent  to  a  transfer, 
after  having  been  informed  of  the  risks  and 
benefits.^ 

If  an  individual's  emergency  medical 
condition  has  not  been  stabilized,  the 
statute's  third  requirement  is  acti\ated.  A 
hospital  may  not  transfer  an  individual  with 
an  unstable  emergency  medical  condition 
unless:  (1)  The  individual  or  his  or  her 
representative  makes  a  WTitten  request  for 
transfer  to  another  medical  facility  after  being 
informed  of  the  risk  of  transfer  and  the 
transferring  hospital's  obligation  under  the 
statute  to  provide  additional  examination  or 
treatment;  (2)  a  physician  has  signed  a 
certification  summarizing  the  medical  risks 
and  benefits  of  a  transfer  ancf  certifying  that, 
based  upon  the  information  available  at  the 
time  of  transfer,  the  medical  benefits 
reasonably  expected  from  the  transfer 
outweigh  the  increased  risks;  or  (3)  if  a 
physician  is  not  physically  present  when  the 
transfer  decision  is  made,  a  qualified  medical 
person  signs  the  certification  after  the 
physician,  in  consultation  with  the  qualified 
medical  person,  has  made  the  determination 
that  the  benefits  of  transfer  outweigh  the 
increased  risks.  The  physician  must  later 
countersign  the  certification.'" 

Physician  and/or  hospital  misconduct  mav 
result  in  violations  of  the  statute."  One  area 


VSee42  L'.S.C.  1395dd(a). 

".See  42  V.S.C.  1395dd(b)(l). 

'  See  42  U.S.C.  1395dd(b)(2M3). 

"566  42  U.S.C.  1395dd(c)(l)(.A). 

"Hospitals  and  physicians,  including  on-call 
physicians,  who  violate  the  statute  mav  face  stiff 
penalties.  Those  penalties  include  civil  fines  of  up 
to  $50,000  (or  not  more  than  S25.OO0  in  the  case 
of  a  hospital  with  less  than  100  beds)  per  violation 
and  exclusion  of  a  physician  from  participation  in 
the  Federal  health  care  programs. 


of  particular  concern  is  physician  on-call 
responsibilities.  Physician  practices  whose 
members  serve  as  on-call  emergencv  room 
physicians  with  hospitals  should  make  sure 
they  are  familiar  with  the  hospital's  policies 
regarding  on-call  physicians.  This  c  an  be 
done  by  reviewing  the  medical  staff  bylaws 
or  policies  and  proc;edures  of  the  hospital 
that  must  define  the  responsibility  of  on-call 
physicians  to  respond  to.  examine,  and  treat 
patients  with  emergency  medical  conditions. 
Physicians  should  also  be  aware  that,  in  most 
c;ases.  on-call  physicians  must  come  to  the 
hospital  to  examine  the  patient  when  a 
request  is  made  for  their  services.  If. 
however,  their  offices  are  located  in  a 
hospital-owned  facility  on  contiguous  land  or 
on  the  hospital  campus,  the  patient  ma\  be 
seen  in  the  physician's  office. 

B.  Teaching  Physicians 

Special  regulations  apply  to  leaching 
physicians'  billings.  Regulations  provide  that 
ser\'ices  provided  b\  teaching  physic  ians  in 
teaching  settings  are  pa\able  under  the 
physician  fee  schedule  onl>  if  the  services 
are  personally  furnished  by  a  phvsic  ian  who 
is  not  a  resident  or  the  services  are  furnished 
b\  a  resident  in  the  presence  of  a  teaching 
physician." 

The  teaching  physician  must  be  present 
during  the  key  portion  of  any  service  or 
procedure  for  which  payment  is  sought.'* 
Physicians  should  ensure  the  following  with 
respect  to  services  provided  in  the  teaching 
physician  setting:'"' 

1.  Onlv  services  ac:tuall\  provided  are 
billed; 

2.  Every  physician  who  provides  or 
super\  ises  the  provision  of  services  to  a 
patient  is  responsible  for  the  correc:t 
documentation  of  the  services  that  were 
rendered: 

3.  Everv'  physician  is  responsible  for 
assuring  that  in  cases  where  the  phvsic  ian 
provides  evaluation  and  management  (E  and 
M)  services,  a  patient's  medii  al  record 
includes  appropriate  documentationof  the 
applicable  key  components  of  the  E  and  M 
services  prov  ided  or  super\'ised  b\'  the 
physician  [e.g..  patient  historv.  phvsician 
examination,  and  medical  decision  making). 
as  well  as  documentation  to  adequateh 
reflect  the  procedure  or  portion  of  the 
services  provided  by  the  physician:  and 

4.  Everv  physician  must  document  his  or 
her  pre.sence  during  the  key  portion  of  anv 
service  or  procedure  for  which  payment  is 
sought. 

C.  Gainsharing  Arrangements  and  Civil 
Monetary  Penalties  for  Hospital  Paxments  to 
Physicians  To  Reduce  or  Limit  Ser\'ices  to 
Beneficiaries 

In  July  1999.  the  OIG  issued  a  Special 
Fraud  Alert  on  this  topic,  which  is  available 
on  the  OlG  website  at  www.hhs.gov/oig' 
frdalrt/index.htm.  The  following  is  a 
summarv'  of  the  Special  Fraud  Alert. 


'42CFR  415  150-190 

'"This  section  is  not  intended  to  be  and  is  not 
a  complete  reference  for  teaching  physicians   h  is 
strongly  recommended  that  those  physicians  who 
practice  in  a  teaching  setting  consult  their 
respective  hospitals  for  more  guidance. 
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The  term  "gamsh.iniig'   t\|ii(  <illv  refers  to 
an  arrangt'int^nt  in  whirh  ,i  hi)s|ntrfl  gives  a 
physician  a  pi'n  tMitagi'  sh.irc  of  anv 
recim  rion  in  lh«  hospitals  i  i>sts  for  patient 
iiare  attributable  in  part  tu  the  physic  ians 
efforts  The  civil  monetary  penalty  (CMP) 
that  applies  to  gainsharing  arrangements  is 
set  forth  in  42  U  SC   l.t2()a-7a(l))(l).  This 
se(  tion  prohibit.s  any  hospital  or  c  ritii  al 
access  hospital  from  knowingly  making  a 
payment  directly  or  indirectlv  to  a  physii  lan 
as  an  indui  einent  to  rediic  e  or  limit  servii  es 
to  Medicare  or  Medicaid  beneficiaries  under 
a  physician's  care 

It  is  the  OIGs  position  that  the  CMP  law 
clearly  prohibits  any  gamsharing 
arrangements  that  iiivilve  payments  by  or  on 
behalf  of  a  liospital  to  physii  ians  with 
clinital  care  responsibilities,  directly  or 
indirectly,  to  induce  a  reduction  or  limitation 
of  services  to  Medicare  or  Medic  aid  patients 
However,  hospitals  and  physicians  are  not 
prohibited  from  working  together  to  reduc  e 
iinnec:essarv  hospital  costs  through  other 
arrangements   Korexamplt?.  hospitals  and 
physicians  may  enter  into  personal  servic  es 
( c)ntrac:ts  where  hospitals  pay  phvsic  lans 
tjascMJ  on  a  fixed  fee  at  fair  market  value  for 
servic  es  rendered  to  reduc  e  costs  rather  than 
a  fee  based  on  a  share;  of  cost  savings 

III.  Physician  Billing  Practice«> 

A   Third-Pariv  Hilling  Sfniics 

Physic  ians  should  rc-inember  that  they 
remain  responsible  lo  the  Medicare  program 
for  bills  sent  in  the  physic  ians  name  or 
contairrng  the  physic  ians  signature,  evc^ii  if 
the  physic  lan  had  no  ac  tual  knowledge  of  a 
billing  inipropriets    The  attestation  on  the 
HCFA  1  ">()()  form,  /  c  ,  the  physician  s 
signature  line,  slates  that  the  physicians 
servii  e    were  billed  properly   In  other  words 
it  is  no  deiense  for  the  physic  lan  if  the 
physician's  billing  servic  e  improperly  bills 
Mc>dicare 

One  of  the  most  i  oinnion  risk  areas 
Huolving  billing  servic  es  deals  with 
l)h\si(  laii  prac  tic  es  (  onlrac  ting  with  billing 
ser\  11  es  on  a  pen  entage  b.isis   .Mthmigh 
pen  entage  t)ased  billing  arrangements  are  not 
illegal  per  se.  the  Offic  e  of  Inspector  (leneral 
has  a  longstanding  cone  ern  that  such 
arrangemcnits  ma\  im  rease  the  risk  of 
intentional  upc  oding  and  similar  abusive 
billing  prai  tic  es  ' ' 

.A  ph\sic  laii  may  i  oiitr.ii  I  with  ,i  billing 
servile  on  a  pen  cnilage  basis   Hiiwi'\er.  llie 
billing  serv  h  e  i  annol  clirei  tly  rec  ei\  e 
Medicare  pa\  ineiits  made  to  the;  physician. 
Under  42  ISC    1  l't.=iii(bl|fi|.  Medn  an- 
payments  can  only  be  made  lo  eithi^r  the 
benefic  larv  or  a  party  (such  as  a  physic  ianj 
that  furnished  the  services  and  ai  i  epted 
assignment  of  the  l)enefic  lary's  c  laim    A 
billing  serv  ic  •'  th.it  i  oiitrac  ts  on  a  pen  tmlage 
basis  does  not  cpiality  as  a  party  that 
furnished  services  lo  a  benefic  larv.  thus  a 
billing  servic  e  c  aiinot  direc  tlv  rec  inve 
Medicare  payments   .Ac  cording  to  the 
S{rd{(  art-  (jirrwrs  Manual  <»  J06U(.M.  a 


"  This  1  mil  iTii  IS  ciiilfil  III  -Vdvisdrv  Opliiiim  Ni 
yfi— »  .mil  nisi)  the  Officf  of  liispoc  Inr  (.fiiiTHl 
i:oiii|ihHni  !•  I'ronriiin  (.milaiiif  fnr  Ttiinl  I'hiH 
Mi'iiir  ,il  HilliliM  (.iiiiip.iiui's   Holli  are  ,hhiI.iIjIi'  nii 
lh>'  Oil.  wi'iiMl"'  ill  ti!l|v      www  lilis  Kiiv'i  ig. 


payment  is  considered  to  be  made  directly  to 
the  billing  servic  e  if  the  service  c  an  convert 
the?  payment  to  its  own  use  and  control 
without  the  payment  first  passing  through 
the  control  of  the  physic  lan.  For  example,  the; 
lulling  servic  e  c  annot  bill  the  claims  under 
its  own  name  or  tax  identification  number 
The  billing  service  must  bill  claims  under  the 
physic:ian's  name  and  tax  identification 
numbc^r   Nor  c;an  a  billing  service  have  the 
Medic:are  payments  sent  directly  to  its  offic  e 
or  its  bank  account  The  Medic:are  payments 
should  instead  be  sent  to  the  physician's 
offic  e  or  bank  account 

Physician  practices  should  review  the 
third-party  medical  billing  guidance  for 
.idditionai  information  on  third-party  billing 
companies  and  the  c;ompliance  risk  areas 
associated  with  billing  c  ompanies. 

H  Ihllinii  Pmrtitfs  by  Son-Participating 
Physicians 

Even  though  nonparticipating  physicians 
do-not  ac  c  ept  payment  direc  lly  from  the 
Medicare  program,  there  are  a  number  of 
laws  that  apply  to  the  billing  of  Medicare 
benefic  ianes  by  non-participating  physicians. 

Limiting  Charges 

42  r  S.C   i:f95w-4(g)  prohibits  a 
nonparticipating  physician  from  knowingly 
and  willfully  billing  or  collec:ting  on  a 
repeated  basis  an  ac;tual  charge  for  a  servic:e 
that  is  in  exc  ess  of  the  Medicare  limiting 
c  barge   For  example,  a  nonparlic  ipating 
phvsic:ian  mav  not  bill  a  Medic:are 
benefic  iarv  $."50  for  an  office  visit  when  the 
Medicare  limiting  charge  for  the  visit  is  S2.S. 
.-\dditionallv.  there  are  numerous  provisions 
that  pnihibit  nonparlicnpating  physicians 
fnim  knowingly  and  willfully  charging 
patients  in  excess  of  the  statutory  charge 
limitations  for  certain  spec  ified  proc  edures. 
such  as  c  ataract  surgery,  mammography 
SC  reening,  and  c  oronary  artery  bypass 
surgery   Physic  lans  who  fail  lo  c  omply  with 
these  sections  may  be  fined  up  to  Sit). 000  per 
V  loldliori  or  be  exc  hided  from  partic  ipation 
in  Federal  he.ilth  care  programs  for  up  lo  five 
years. 
Refund  of  Excess  Charges 

42  use.  1.1')5w-4(g)  mandates  that  if  a 
nonparlic  ipating  physic  ian  i  ollects  an  actual 
chiirge  for  a  servic  e  that  is  in  exc  ess  of  the 
limiting  1  harge,  the  physic  lan  must  refund 
the  amount  collected  above  the  limiting 
charge  to  the  individual  within  .tO  days 
notice  of  the  violation   F"or  example,  if  a 
phvsic  ian  collected  S.51)  from  a  Medicare 
iienefic  larv  for  an  offic  e  visit,  but  the  limiting 
I  h.irgc-  lor  the  visit  was  S2.t,  the  phvsu  ian 
iniisl  rehincl  .S25  lo  the  benefic  lary,  whic  h  is 
the  difference  belwetm  the  amount  c  oilec  led 
(S.iO)  and  the  limiting  charge  (S2.t) 
Physic  ians  who  fail  to  comply  mav  be  fined 
up  lo  .SIO.OOO  per  violation  or  be  excluded 
from  parti'  ipation  in  Federal  health  can; 
programs  for  up  to  3  years 

42  1    S  (;    1  t9.Su(l)(Al(iii)  mandates  that  a 
nonparlic  ipating  physician  must  refund 
pavmeiits  rec  eived  from  a  Medic:are 
i)enefic:iarv  if  it  is  later  determined  by  a  Peer 
Keview  Organization  or  a  Medicare  c:arrier 
that  thi;  s(!rvic  es  were  not  reasonable  and 
nee  essarv.  Physicians  who  fail  lo  rijfund  the 
payments  may  be  fined  up  to  $10,000  per 


violation  or  be  excluded  from  participation 
in  Federal  health  care  programs  for  up  lo  '> 
years, 

C.  Professional  Courtesy 

The  term  "professional  courtesy"  is  used  to 
desc  ribe  a  number  of  analytically  different 
praclic  es.  The  traditional  definition  is  the 
prac;tice  by  a  physician  of  waiving  all,  or  a 
part,  of  the  fee  for  services  provided  lo  the 
physician's  offic  e  staff,  other  physicians, 
and/or  their  families  In  recent  times, 
•professional  courtesy"  has  come  to  also 
mean  the  waiver  of  coinsurance  obligations 
or  other  out-of-pocket  expenses  for 
physicians  or  their  families  [i  e  .  "insuranc;e 
oniv"  billing),  and  similar  payment 
arrangements  by  hospitals  or  other 
institutions  for  services  provided  to  their 
medical  staffs  or  employees.  While  only  the 
first  of  these  practices  is  truly   "professional 
c  ourlesy."  in  the  interests  of  clarity  and 
completeness,  we  will  address  all  three. 

in  general,  whether  a  professional  courtesy 
arrangement  runs  afoul  of  the  fraud  and 
abuse  laws  is  determined  by  two  factors:  (i) 
how  the  recipients  of  the  professional 
courtesy  are  selected;  and  (ii)  how  the 
professional  courtesy  is  extended.  If 
recipients  are  selected  in  a  manner  that 
directly  or  indirectly  takes  into  ac:c:c>unl  their 
ability  to  affect  past  or  future  referrals,  the 
anti-kickbac;k  statute — which  prohibits  giving 
anything  of  value  to  generate  Federal  health 
care  program  business — may  be  implicated.  If 
the  professional  courtesy  is  extended  through 
a  waiver  of  copavment  obligations  [i.p.. 
'msurance  only  "  billing),  other  statutes  may 
be  implicated.  inc:luding  the  prohibition  of 
induc:ements  to  beneficiaries,  section 
1128A(a)(5)  of  the  Ac  I  (codified  at  42  U.S.C. 
I.'t20a-7a(a)(.'>)).  Claims  submitted  as  a  result 
of  either  practice  mav  also  implicate  the  civil 
F'alse  Claims  .Ac  t. 

The  following  are  general  observations 
about  professional  courtesy  arrangements 
that  phvsK  ian  practices  should  consider: 

•  A  physic  ian's  regular  and  consistent 
prac  tic  e  of  extending  professional  courtesy 
by  waiving  the  entire  fee  for  services 
rendered  to  a  group  of  persons  (including 
employees,  physicians,  and/or  their  family 
members)  mav  not  implicate  any  of  the  OlCi's 
fraud  and  abuse  authorities  so  long  as 
membership  in  the  group  rec  eiving  the 
courtesy  is  determined  in  a  manner  that  does 
not  take  into  ac;count  directly  or  indirec:tly 
any  group  member's  ability  to  refer  to,  or 
otherwise  generate  Federal  health  c:are 
program  business  for.  the  physician. 

•  A  non-referring  physician's  regular  and 
c:onsistent  practic.e  of  extending  professional 
courtesy  by  waiving  otherwise  applic;able 

c  opayments  for  services  rendered  lo 
physicians,  referring  and  non-referring  alike. 
their  employees  and  family  members,  would 
not  implicate  the  anti-kickback  statute  so 
long  as  membership  in  the  group  is 
determined  in  a  manner  that  does  not  take 
into  account  directly  or  indirectly  any  group 
member's  ability  to  refer  to,  or  otherwise 
generate  Federal  health  care  program 
business  for.  the  physician. 

•  Any  waiver  of  copavment  practice, 
including  that  described  in  the  preceding 
bullet,  does  implicate  section  1128A(a)(.'5)  of 
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the  Act  if  the  patient  for  whom  the 
copavment  is  waived  is  a  Federal  health  c:are 
program  beneficiary  who  is  not  financially 
needy. 

The  legality  of  partic:ular  professional 
c:ourtesy  arrangements  will  turn  on  the 
specific  facts  presented,  and.  with  respect  to 
the  anti-kickback  statute,  on  the  specific 
intent  of  the  parties.  Physicians  who  are 
concerned  that  their  particular  prac  tires  mav 
run  afoul  of  the  Federal  fraud  and  abuse  laws 
may  request  an  GIG  advisory  opinion 
pursuant  lo  regulations  at  42  CFR  Part  1008 
(See  Appendix  D  for  further  detail),  except 
for  matters  pertaining  to  the  physician  self- 
referral  law.  which  are  addressed  by  HCFA. 

IV.  Other  Risk  Areas 

A.  Rental  of  Spare  in  Physician  Offices  bv 
Persons  or  Entities  tu  Which  Physicians  Refer 

In  February  2000.  the  GIG  issued  a  Special 
Fraud  Alert  on  this  topic,  which  is  available 
on  the  GIG  website  at  www.hhs.gov/oig/ 
frdalrt/index.htm.  The  following  is  a 
summary  of  the  Special  Fraud  Alert, 

■Among  various  relationships  between 
physicians  and  labs,  hospitals,  home  health 
agencies,  etc.,  the  GIG  has  identified 
potentially  illegal  practices  involving  the 
rental  of  space  in  a  physician's  office  bv 
suppliers  that  provide  items  or  services  to 
patients  who  are  referred  or  sent  to  the 
supplier  by  the  physician-landlord.  An 
example  of  a  suspect  arrangement  is  the 
rental  of  physician  office  space  by  a  durable 
medical  equipment  (DME)  supplier  in  a 
position  to  benefit  from  referrals  of  the 
physician's  patients.  The  GIG  is  concerned 
that  in  such  arrangements  the  rental 
payments  may  be  disguised  kickbacks  to  the 
physician-landlord  to  induce  referrals. 

Spac:e  Rental  Safe  Harbor  to  the  .Anti- 
Ki<  kback  Statute 

To  avoid  potentially  violating  the  anti- 
kickback  Statute,  the  GIG  recommends  that 
rental  agreements  should  comply  with  all  of 
the  following  criteria  for  the  space  rental  safe 
harbor: 

•  The  agreement  is  set  out  in  writing  and 
signed  by  the  parties, 

•  The  agreement  covers  all  of  the  space 
rented  by  the  parties  for  the  term  of  the 
agreement  and  specifies  the  space  covered  by 
the  agreement, 

•  If  the  agreement  is  intended  to  provide 
the  lessee  with  access  to  the  space  for 
periodic  intervals  of  time  rather  than  on  a 
full-time  basis  for  the  term  of  the  rental 
agreement,  the  rental  agreement  specifies 
exac:tly  the  schedule  of  such  intervals,  the 
precise  length  of  each  interval,  and  the  exact 
rent  for  each  interval. 

•  The  term  of  the  rental  agreement  is  for 
not  less  than  one  year. 

•  The  aggregate  rental  charge  is  set  in 
advance,  is  consistent  with  fair  market  value, 
and  is  not  determined  in  a  manner  that  takes 
into  account  the  volume  or  value  of  any 
referrals  or  business  otherwise  generated 
between  the  parties  for  which  payment  may 
be  made  in  whole  or  in  part  under  Medicare 
or  a  State  health  care  program. 

•  The  aggregate  space  rented  does  not 
exceed  that  which  is  reasonably  necessary  to 
accomplish  the  commercially  reasonable 
business  purpose  of  the  rental. 


B.  Unlawful  Advertising 

42  U,S,C,  1.320b-10  makes  it  unlawful  for 
any  person  to  advertise  using  the  names. 
abbreviations,  symbols,  or  emblems  of  the 
Social  Security  Administration,  Health  Care 
Financing  Administration.  Department  of 
Health  and  Human  Services.  Medicare, 
Medicaid  or  any  combination  or  variation  of 
such  words,  abbreviations  symbols  or 
emblems  in  a  manner  that  such  person 
knows  or  should  know  would  convey  the 
false  impression  that  the  advertised  item  is 
endorsed  by  the  named  entities.  For  instance, 
a  physician  may  not  place  an  ad  in  the 
newspaper  that  reads  "Dr,  X  is  a  c:ardiologist 
approved  by  both  the  Medicare  and  Medicaid 
programs."  A  violation  of  this  section  may 
result  in  a  penalty  of  up  to  S5.000  ($25,000 
in  the  case  of  a  broadcast  or  telecast)  for  each 
violation. 

Appendix  B:  Criminal  Statutes 

This  .Appendix  contains  a  description  of 
criminal  statutes  related  to  fraud  and  abuse 
in  the  context  of  health  care.  The  Appendix 
is  not  intended  to  be  a  compilation  of  all 
Federal  statutes  related  to  health  care  fraud 
and  abuse.  It  is  merely  a  summary  of  some 
of  the  more  frequently  cited  Federal  statutes. 

I.  Health  Care  Fraud  (18  U.S.C.  1347) 

Description  of  I'niawiul  Conduct 

It  is  a  crime  to  knowingly  and  willfully 
execute  (or  attempt  to  execute)  a  scheme  to 
defraud  any  health  care  benefit  program,  or 
lo  obtain  money  or  property  from  a  health 
care  benefit  program  through  false 
representations.  .Note  that  this  law  applies 
not  only  to  Federal  health  care  programs,  but 
to  most  other  types  of  health  care  benefit 
programs  as  well. 

Penalty  for  Unlawful  Conduct 

The  penalty  may  include  the  imposition  ot 
fines,  imprisonment  of  up  to  10  years,  or 
both.  If  the  violation  results  in  serious  bodily 
injury,  the  prison  term  may  be  increased  to 
a  maximum  of  20  years.  If  the  violation 
results  in  death,  the  prison  term  may  be 
expanded  to  include  any  number  of  years,  or 
life  imprisonment. 

Examples 

1 .  Dr.  X.  a  chiropractor,  intentionally  billed 
Medicare  for  physical  therapy  and 
chiropractic  treatments  that  he  knew  were 
never  rendered. 

2.  Dr.  X,  a  psychiatrist,  billed  Medicare, 
Medicaid,  GRAMPUS,  and  private  insurers 
for  psychiatric  services  that  were  provided  by 
his  nurses  rather  than  himself 

II.  Theft  or  Embezzlement  in  Connection 
With  Health  Care  (18  U.S.C.  669) 

Description  of  Unlavt-ful  Conduct 

It  is  a  crime  to  knowingly  and  willfully 
embezzle,  steal  or  intentionally  misapply  any 
of  the  assets  of  a  health  care  benefit  program. 
Note  that  this  law  applies  not  only  to  Federal 
health  care  programs,  but  to  most  other  types 
of  health  care  benefit  programs  as  well. 

Penalty  for  Unlawful  Conduct 

The  penalty  may  include  the  imposition  of 
a  fine,  imprisonment  of  up  to  10  years,  or 


both  If  the  value  of  the  asset  is  SlOO  or  less, 
the  penalty  is  a  fine,  imprisonment  of  up  to 
a  year,  or  both. 

Example 

An  office  manager  for  Dr,  X  knowingh 
embezzles  money  from  the  bank  ac  count  for 
Dr,  X's  practice.  The  bank  account  includes 
reimbursement  received  from  the  Medicare 
program:  thus,  intentional  embezzlement  of 
funds  from  this  account  is  a  violation  of  the 
law. 

III.  False  Statements  Relating  to  Health  Care 
Matters  (18  U.S.C.  1035) 

Description  ofl'nlawiul  Conduct 

It  is  a  crime  to  knowingly  and  willfully 
falsify  or  conceal  a  material  fact,  or  mal^e  any 
materially  false  statement  or  use  any 
materially  false  writing  or  document  in 
connection  with  the  delivery  of  or  payment 
for  health  care  benefits,  items  or  services. 
Note  that  this  law  applies  not  only  to  Federal 
health  c£ire  programs,  but  to  most  other  types 
of  health  care  benefit  programs  as  well. 

Penalty  for  Unlawful  Conduct 

The  penalty  may  include  the  imposition  of 
a  fine,  imprisonment  of  up  to  ,5  years,  or 
both. 

Example 

Dr,  X  certified  on  a  claim  form  that  he 
performed  laser  surgery  on  a  Medicare 
beneficiary  when  he  knew  that  the  surgery 
was  not  actually  performed  on  the  patient. 

rV'.  Obstruction  of  Criminal  Investigations  of 
Health  Care  Offenses  (18  U.S.C.  1518) 

Description  of  Unlawful  Conduct 

It  is  a  crime  to  willfully  prevent,  obstruct, 
mislead,  delay  or  attempt  to  pre\en!, 
obstruct,  mislead,  or  delay  the 
communication  of  rec  ords  relating  to  a 
Federal  health  c  are  offense  to  a  criminal 
investigator.  Note  that  this  law  applies  not 
only  to  Federal  health  c:are  programs,  but  to 
most  other  types  of  heaitli  c  are  benefit 
programs  as  well. 

Penalty  for  Unlawiul  Conduct 

The  penal'y  may  include  the  imposition  of 
a  fine,  imprisonment  of  up  tn  5  years,  or 
both. 

Examples 

1,  Dr,  X  instructs  his  employees  tu  teli  GIG 
investigators  that  Dr,  X  personalh  performs 
all  treatments  when,  in  fact,  medical 
technicians  do  the  majority  of  the  treatment 
and  Dr,  X  is  rarely  present  in  the  office 

2,  Dr.  X  was  under  investigation  by  the  FBI 
for  reported  fraudulent  billings.  Dr  X  altered 
patient  records  in  an  attempt  to  cover  up  the 
improprieties, 

V.  Mail  and  Wire  Fraud  (18  U.S.C.  1341. 
1343) 

Description  of  Unlawful  Conduct 

It  is  a  crime  to  use  the  mail,  private 
courier,  or  wire  service  to  conduct  a  scheme 
to  defraud  another  of  money  or  property.  The 
term  "wire  services  "  includes  the  use  of  a 
telephone,  fax  machine  or  computer.  Each 
use  of  a  mail  or  wire  service  to  further 
fraudulent  activities  is  considered  a  separate 
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i  rlinf  Kiir  inslanc  c.  n<i(  h  frHudulent  i.laim 
that  IS  siibmittfid  plectrDnicallv  to  a  earner 
would  b«  ( i)nsi(i<!ri!(i  .1  sf|ianiti'  violalinn  (if 
the  law 

Ppnaltv  for  Unlawful  (Conduct 

The  pen.iltv  mav  inc  Imic  tht;  itiipdsilioii  nf 
a  fine,  imprisonintnit  of  up  to  .5  vnars.  or 
both 
Kxamples 

1.  Dr.  X  tilectrnnicallv  submits  t  laiins  to 
the  Medicare  fiscal  interinediarv  via  his 
computer  for  office  visits  that  he  did  not 
actually  provide  to  Medi(  are  beneficiaries 

2.  Ur  X.  a  neurologist,  knowingly 
submitted  claims  for  test.s  that  were  not 
reasonable  and  necessary  and  inlentionallv 
upcoded  office  visits  <md  Klei  tromvograms  to 
Medii:are. 

VI.  Criminal  Penalties  for  Acts  Involving 
Federal  Health  Care  Programs  (42  U.S.C. 
1320a-7b) 

Dt'Siription  of  I  'nloivful  Conduct 
False  Statements  and  Kepresentatiotis 

It  is  a  crime  to  knowingly  and  willfully 

•  Make,  or  cause  to  be  made,  false 
statements  or  representations  in  applying  or 
benefits  or  payments  under  all  Federal  health 
care  programs; 

•  Make,  or  (.ause  to  be  made,  anv  lalse 
statement  or  representation  tor  use  in 
determining  rights  to  sue  b  benefit  or 
payment, 

•  Conceal  any  event  affec  ting  an 
individual's  initial  or  continued  right  to 
receive  a  benefit  or  payment  with  the  intent 
to  fraudulently  rei  eive  the  benefit  or 
payment  either  in  an  amount  or  ijuantitv 
greater  than  that  whii  h  is  due  or  authorized. 

•  Convert  a  benefit  or  payment  to  <i  use 
other  than  for  the  use  <ind  benefit  of  the 
person  for  whom  it  was  intended; 

•  Present,  or  c:aust!  to  be  [iresented.  a  claim 
for  a  physician's  serviie  when  the  service 
was  not  furnished  by  a  licensed  physician; 

•  For  a  fee.  counsel  an  individual  to 
dispose  of  assets  in  order  to  become  eligible 
for  medic :al  assistance  under  a  .State  httalth 
program,  if  disposing  ol  the  assiMs  results  in 
the  imposition  of  an  ineligibility  period  for 
the  inclivulual 

.\iiti-Kii  kback  .Statute 

It  IS  a  c  rune  In  knnwinglv  and  willfully 
solit  it,  rec  eivt!.  offer,  or  pa\  remunerdtmn  of 
any  kind  (ct;  ,  money,  goods,  services): 

•  For  the  referral  of  an  individual  to 
another  for  the  purpose  of  supplying  items  or 
servic:es  that  are  c  iivered  tiv  a  Fitcieral  health 

c  are  program,  or 

•  For  pure  basing,  leasing,  ordering,  or 
arranging  for  anv  good.  fac:ilitv.  service,  or 
item  that  is  ccjvered  by  a  Federal  health  c  are 
program. 

There  are  a  number  of  limited  t'xceptions 
to  the  law.  also  known  as   "safe  harbors." 
whic;h  provide  immunity  from  1  riminal 
prosec:ution  and  whic  h  are  described  in 
greater  cfetail  in  the  statute  and  related 
regulations  (found  at  42  CFK  1001  <t52  ,ind  at 
www  hhs.gciv/oig/ak/inciex.htm#()l(;  Safe 
Harbor  Regulations)  Current  safe  harbors 
inc:lude: 

•  Investment  interests; 


•  .Space  rental; 

•  Kquipment  rental. 

•  Personal  servic  es  and  inanagemtmt 
I  ontracts. 

•  .Sale  of  prac  tice; 

•  Referral  services: 

•  Warranties; 

•  Disc  mints; 

•  Kmployment  relationships; 

•  Waiver  of  Part  .\  co-insurance  and 
deduc;tible  amounts; 

•  (iroup  purchasing  organizations; 

•  Increased  c;oyerage  or  reduc:ed  cost 
sharing  under  a  risk-basis  or  prepaid  plan; 
and 

•  Charge  reduction  agreements  with  health 
plans. 

Penalty  for  Unlawful  t:onduct 

The  penalty  may  inc:lude  the  imposition  of 
a  fine  of  up  to  $2.5.000.  imprisonment  of  up 
to  5  years,  or  both.  In  addition,  the  provider 
c;an  be  exfduded  from  participation  in 
Federal  health  care  programs  The 
regulations  defining  the  aggravating  and 
mitigating  c.ircumstanc:es  that  must  be 
reviewed  by  the  OIC  in  making  an  exclusion 
determination  are  set  forth  in  42  CFR  Part 
1001. 

Examples 

1.  Dr.  X  accepted  payments  to  sign 
(Certificates  of  Medical  Necessity  for  durable? 
medic:al  equipment  for  patients  she  never 
examined 

2.  Home  Health  Agenc;y  disguises  referral 
fees  as  salaries  by  paying  referring  physician 
Dr.  X  for  services  Ur.  X  never  rendered  to 
Medic;are  beneficiaries  or  by  paying  Dr  X  a 
sum  in  excess  of  fair  market  value  for  the 
services  he  rendered  to  Medicare 
beneficiaries 

Appendix  C:  Civil  and  Administrative 
Statutes 

rhis  Appendix  contains  a  desc  nplion  of 
c  ivil  and  administrative  statutes  related  to 
fraud  and  abuse  in  the  c  ontext  of  health  can; 
The  .Xppcndix  is  not  intended  to  be  a 
compilation  of  all  Federal  statutes  related  to 
health  1  are  fraud  and  abuse.  It  is  merely  a 
summary  of  some  ol  the  more  frequently 
cited  Federal  statutes. 

I.  The  False  Claims  Act  (31  U.S.C.  3729- 
3733) 

Dt'scnption  nf  I  'nhiwfiil  I'.nntiui  t 

This  is  the  law  most  often  used  to  bring  a 
c  ase  against  a  health  c  are  provider  for  the 
submission  of  false  c:laims  to  a  Federal  health 
(  are  program.  The  False  Claims  .Ac  t  prohibits 
knowingly  presenting  (or  causing  to  be 
presented)  to  the  Federal  Covemment  a  false 
or  fraudulent  ( laim  for  payment  or  approval. 
.Xiiditionallv.  it  prohibits  knowingly  making 
or  using  (or  c:ausing  to  be  made  or  used)  a 
false  reiord  or  statement  to  get  a  false  or 
fraudulent  c:laim  paid  or  approved  by  the 
Federal  tiovernment  or  it  agents,  like  a 
carrier,  other  claims  processor,  or  state 
Medicaid  program 

Drfinitions 

False  Claim — A  false  claim  is  a  claim  for 
payment  for  services  or  supplies  that  were 
not  provided  specifically  as  presented  or  for 


which  the  provider  is  otherwise  not  entitled 
to  payment.  Examples  of  false  claims  for 
servic  es  or  supplies  that  were  not  provided 
specifically  as  presented  include,  but  are  not 
limited  to: 

•  A  claim  for  a  service  or  supply  that  was 
never  provided 

•  A  claim  indic;ating  the  service  was 
provided  for  some  diagnosis  code  other  than 
the  tnie  diagnosis  code  in  order  to  obtain 
reimbursement  for  the  servic:e  (which  would 
not  be  covered  if  the  true  diagnosis  code 
were  submitted) 

•  A  claim  indic:ating  a  higher  level  of 
service  than  was  actually  provided. 

•  A  claim  for  a  service  that  the  provider 
knows  is  not  reasonable  and  necessary. 

•  A  claim  for  services  provided  by  an 
unlicensed  individual. 

Knawinglv — To  "knowingly"  present  a 
false  or  fraudulent  claim  means  that  the 
provider:  (1)  has  actual  knowledge  that  the 
information  on  the  claim  is  false;  (2)  ac:ts  in 
deliberate  ignorance  of  the  truth  or  falsity  of 
the  information  on  the  claim;  or  (3)  ac:ts  in 
reckless  disregard  of  the  truth  or  falsity  of  the 
information  on  the  claim.  It  is  important  to 
note  the  provider  does  not  have  to 
deliberately  intend  to  defraud  the  Federal 
Clovernment  in  order  to  be  found  liable  under 
this  .'Xct.  The  provider  need  only 
"knowingly"  present  a  false  or  fraudulent 
claim  in  the  manner  desc:ribed  above. 

Deliberate  Ignorance — To  act  in  "deliberate 
ignorance"  means  that  the  provider  has 
deliberately  c;hosen  to  ignore  the  truth  or 
falsity  of  the  information  on  a  c:laim 
submitted  for  payment,  even  though  the 
provider  knows,  or  has  notice,  that 
information  may  be  false.  An  example  of  a 
provider  who  submits  a  false  claim  with 
deliberate  ignorance  would  be  a  physician 
who  ignores  provider  update  bulletins  and 
thus  cioes  not  inform  his/her  staff  of  changes 
in  the  Medicare  billing  guidelines  or  update 
his/her  billing  system  in  accordanc:e  with 
c;hanges  to  Medicare  billing  practices.  When 
claims  for  non-reimbursable  services  are 
submitted  as  a  result,  the  False  Claims  Act 
has  been  violated. 

Reckless  Disregard — To  act  in  "reckless 
disregard"  means  that  the  provider  pays  no 
regarti  to  whether  the  information  on  a  claim 
submitted  for  payment  is  true  or  false.  An 
example  of  a  provider  who  submits  a  false 
c;laim  with  reckless  disregard  would  be  a 
physician  who  assigns  the  billing  function  to 
an  untrained  office  person  without  inquiring 
whether  the  employee  has  the  requisite 
knowledge  and  training  to  accurately  file 
such  c:laims. 

Penalty  for  I  'niav^iul  Conduct 

The  penalty  for  violating  the  False  Claims 
.Acrt  is  a  minimum  of  $5,000  up  to  a 
maximum  of  $10,0(X)  for  each  false  claim 
submitted.  In  addition  to  the  penalty,  a 
provider  could  be  found  liable  for  up  to  three 
times  the  amount  unlawfully  claimed. 

Examples 

•  A  physician  and  his  oncology  clinic 
knowingly  submitted  improper  claims  to 
Medicare  and  Medicaid  for  services  rendered 
at  the  clinic  by  nonphysicians  without  a 
physician's  supervision  or  attendance. 
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•  Dr.  X  intentionally  iipc  oded  office  visits 
and  angioplasty  c:onsullations  that  were 
submitted  for  payment  to  Medicare. 

•  Dr,  X.  a  podiatrist,  knowingly  submitted 
claims  to  the  ,Medic:are  and  Medicaid 
programs  for  non-routine  surgical  procedures 
when  he  ac  tually  performed  routine,  non- 
covered  servic;es  such  as  the  cutting  and 
trimming  of  toenails  and  the  removal  of  c:orns 
and  calluses. 

II.  Civil  Monetarv  Penalties  Law  (42  U.S.C. 
1320a-7a) 

Description  of  L'nlaviiul  Conduct 

The  Civil  Monetary  Penalties  Law  (CMPL) 
is  a  comprehensive  statute  that  covers  an 
array  of  fraudulent  and  abusive  activities  and 
is  very  similar  to  the  False  Claims  Act.  For 
instance,  the  CMPL  prohibits  a  health  care 
provider  from  presenting,  or  clausing  to  be 
presented,  claims  for  services  that  the 
provider  "knows  or  should  know"  were: 

•  Not  provided  as  indicated  by  the  coding 
on  the  claim; 

•  Not  reasonable  or  necessary; 

•  Furnished  by  a  person  who  is  not 
lic:ensed  as  a  physician  (or  who  was  not 
properly  supervised  by  a  licensed  physic:ian): 

•  Furnished  by  a  licensed  physician  who 
obtained  his  or  her  license  through 
misrepresentation  of  a  material  fact  (such  as 
c  heating  on  a  licensing  exam); 

•  Furnished  by  a  physician  who  was  not 
certified  in  the  medical  specialty  that  he  or 
she  claimed  to  be  certified  in;  or 

•  Furnished  by  a  physician  who  was 
excluded  from  participation  in  the  Federal 
health  c:are  program  to  which  the  claim  was 
submitted. 

.Additionally,  the  CMPL  contains  various 
other  prohibitions,  including: 

•  Offering  remuneration  to  a  Medic:are  or 
.Medicaid  beneficiary  that  the  person  knows 
or  should  know  is  likely  to  influence  the 
beneficiary  to  obtain  items  or  services  billed 
to  Medicare  or  .Medicaid  from  a  particular 
provider;  and 

•  Employing  or  contracting  with  an 
individual  or  entity  that  the  person  knows  or 
should  know  is  excluded  from  participation 
in  a  Federal  health  care  program. 

The  term  'should  know"  means  that  a 
provider:  (1)  Acted  in  deliberate  ignorance  of 
the  truth  or  falsity  of  the  information;  or  (2) 
acted  in  reckless  disregard  of  the  truth  or 
falsity  of  the  information.  The  Federal 
Government  does  not  have  to  show  that  a 
provider  specifically  intended  to  defraud  a 
Federal  health  care  program  in  order  to  prove 
a  provider  violated  the  statute. 

Penalty  for  Unlawful  Conduct 

Violation  of  the  CMPL  may  result  in  a 
penalty  of  up  to  $10,000  per  item  or  service 
and  up  to  three  times  the  amount  unlawfully 
claimed.  In  addition,  the  provider  may  be 
excluded  from  participation  in  Federal  health 
c:are  programs.  The  regulations  defining  the 
aggravating  and  mitigating  circumstances 
that  must  be  reviewed  by  the  OIG  in  making 
an  exc:lusion  determination  are  set  forth  in  42 
CFR  Part  1003. 

Examples 

1.  Dr.  X  paid  Medicare  and  Medicaid 
beneficiaries  $20  each  time  they  visited  him 


to  rec  eive  services  and  have  tests  performed 
that  were  not  preventive  care  ser%'ices  and 
tests. 

2,  Dr.  .X  hired  Physician  Assistant  P  to 
provide  services  to  Medicare  and  .Medicaid 
benpfic:iaries  without  conducting  a 
background  check  on  P.  Had  Dr.  X  performed 
a  background  c;heck  by  reviewing  the  HHS- 
OIG  List  of  Excluded  individuals/Entities.  Dr. 
X,  would  have  disc:oyered  that  he  should  not 
hire  P  because  P  is  excluded  for  a  period  of 

5  years  from  participation  in  Federal  health 
care  programs. 

3.  Dr.  X  and  his  oximetry  company  billed 
Medicare  for  pulse  oximetry  that  thev  knew 
they  did  not  perform  and  services  that  had 
been  intentionally  upcoded. 

III.  Limitations  on  Certain  Physician 
Referrals  ("Stark  Laws")  (42  U.S.C.  13g5nji) 

Description  of  Unlaniul  Conduct 

Physicians  (and  immediate  family 
members)  who  have  an  ownership, 
investment  or  compensation  relationship 
with  an  entity  providing  "designated  health 
services"  are  prohibited  from  referring 
patients  for  these  services  where  payment 
may  be  made  by  a  Federal  health  care 
program  unless  a  statutory  or  regulatory- 
exception  applies.  .An  entity  providing  a 
designated  health  service  is  prohibited  from 
billing  for  the  provision  of  a  service  that  was 
provided  based  on  a  prohibited  referral. 
Designated  health  services  include:  clinical 
laboratory  senices;  physical  therapy 
services;  occupational  therapy  services: 
radiology  services,  including  magnetic 
resonance  imaging,  axial  tomography  scans, 
and  ultrasound  services;  radiation  therapy 
services  and  supplies:  durable  medical 
equipment  and  supplies;  parenteral  and 
enteral  nutrients,  equipment  and  supplies; 
prosthetics,  orthotics,  prosthetic:  devices  and 
supplies;  home  health  services;  outpatient 
prescription  drugs:  and  inpatient  and 
outpatient  hospital  services. 

New  regulations  clarifying  the  exceptions 
to  the  Stark  Laws  are  expected  to  be  issued 
by  HCFA  during  the  summer  of  2000.  Current 
exceptions  articulated  within  the  Stark  Laws 
include  the  following,  provided  all 
conditions  of  each  exception  as  set  forth  in 
the  statute  and  regulations  are  satisfied. 

Exceptions  for  Ownership  or  Compensation 
Arrangements 

1.  Physician's  services: 

2.  In-office  ancillary  ser\-ices;  and 

3.  Prepaid  plans. 

Exceptions  for  Ownership  or  Investment  in 
Publicly  Traded  Securities  and  Mutual 
Funds 

1.  Ownership  of  investment  securities 
which  may  be  purchased  on  terms 
generally  available  to  the  public: 

2.  Ownership  of  shares  in  a  regulated 
investment  company  as  defined  by 
Federal  law.  if  such  company  had,  at  the 
end  of  the  company's  most  recent  fiscal 
year,  or  on  average,  during  the  previous 
3  fiscal  years,  total  assets  exceeding 
S75.000'000; 

3.  Hospital  in  Puerto  Rico: 

4.  Rural  provider:  and 

5.  Hospital  ownership  (whole  hospital 
exception). 


Exceptions  Relating  to  Other  Compensation 
.\rrangenients 
1.  Rental  of  office  space  and  rental  of 

equipment: 
2   Bona  fide  employment  relationship: 

3.  Personal  servic  e  arrangement. 

4.  Remuneration  unrelated  to  the  provision 
of  designated  health  services: 

.T.  Physician  recruitment: 

fi.  Isolated  transactions: 

7  Certain  group  practice  arrangements 

with  a  hospital  (pre-1989):  and 
8.  Payments  by  a  physician  for  items  and 

services 

Penalty  for  Unlawful  Conduct 

Violations  of  the  statute  subjec  t  the  billing 
entity  to  denial  of  payment  for  the  designated 
health  services,  refund  of  amounts  c:ollected 
from  improperly  submitted  claims,  and  a 
civil  monetary  penalty  of  up  to  $15,000  for 
each  improper  claim  submitted   Physicians 
who  violate  the  statute  may  also  be  subiec  t 
to  additional  fines  per  prohibited  referral.  In 
addition,  providers  that  enter  into  an 
arrangement  that  they  know  or  should  know 
circumvents  the  referral  restriction  law  mav 
be  subject  to  a  CMP  of  up  to  SlOO.OOO  per 
arrangement. 

Examples 

1.  Dr.  A  worked  in  a  medic:aJ  clinic  located 
in  a  major  city.  She  also  owned  a  free 
standing  laboratory  located  in  a  major  city. 
Dr.  A  referred  all  orders  for  iaboratorv  tests 
on  her  patients  to  the  laboratory  she  owned 

2.  Dr.  X  agreed  to  serve  as  the  Medical 
Director  of  Home  Health  .^genc  \ .  HH.-^  for 
which  he  was  paid  a  sum  substantialK  above 
the  fair  market  value  for  his  services.  In 
return.  Dr.  X  routineh  referred  his  Medicare 
and  Medicaid  patients  to  HH.^  for  home 
health  services. 

3.  Dr.  "^^  received  a  monthly  stipend  of  S500 
from  a  local  hospital  to  assist  him  in  meeting 
practice  expenses.  Dr.  Y  performed  no 
specific  service  for  the  stipend  and  had  no 
obligation  to  repay  the  hospital.  E>r  Y 
referred  patients  to  the  hospital  for  in-patient 
surgery. 

IV.  Exclusion  of  Certain  Individuals  and 
Entities  From  Participation  in  Medicare  and 
Other  Federal  Health  Care  Programs  |42 
U.S.C.  §1320a-7) 

Mandatory  Exclusion 

Individuals  or  entities  con\  uted  of  the 
following  conduct  must  be  excluded  from 
participation  in  .Medicare  and  .Medicaid  for  a 
minimum  of  five  years: 

•  A  criminal  offense  related  to  the  deli\erv 
of  an  item  or  .service  under  Medicare  or 
.Medicaid; 

•  A  conviction  under  Federal  or  State  law 
of  a  criminal  offense  relating  to  the  neglec  t 
or  abuse  of  a  patient: 

•  A  conviction  under  Federal  or  State  law 
of  a  felony  relating  to  fraud,  theft, 
embezzlement,  breach  of  fiduciary 
responsibility  or  other  financial  misconduct 
against  a  health  care  program  financed  bv 
any  Federal.  State,  or  local  government 
agency;  or 

•  A  conviction  under  Federal  or  State  law 
of  a  felony  relating  to  unlawful  manufacture, 
distribution,  prescription,  or  dispensing  of  a 
c:ontrolled  substance. 
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If  tiuTf  IS  one  prior  i  uiu  li  tinii,  Ihr 
.•XI  liision  will  bf  fur  1(1  Vf.irs   If  tlu-n-  ire  Umi 
[iriiir  c  oiu  K  liuns.  Ihi'  f>.i  Iumoii  v\  ill  br 

I'Hrmissive  Km  Iumiui 

Indiviilu.iis  nr  cnlilit^s  niriv  bf  «xi  ImlHii 
frcii!)  partu  ipHliuii  m  Ki'iit'r.il  hc.illh  (..in- 
pninnim.s  fur  ,i  rimuiiHim  nt  :t  vt'iirs  if  they 
mt-el  diiy  of  Ihi"  folluwin^  i  ritcriii 

•  A  I  rimindl  nffcnsi?  ruldtfii  lo  itif  ii»!livt!rv 
of  an  Item  or  scrv  ii  f  iiruier  Mcdii.rtre  or 
Medii  aid, 

•  A  inis(iem»;anor  related  to  fraud,  thctt. 
t!mf)t!/./U'mHnt.  Iireac  ti  of  fiduciary 
responsifiditv  or  other  financial  rnis(  ondm  t 
against  a  hfialtfi  (  art-  program  finan(  imI  by 
any  Federal.  Slate,  or  lo(  al  government 
agency; 

•  Interferenc  r  with,  or  obstrui  tion  of.  any 
investigation  into  (  ertain  iTimmal  offenses, 

•  A  misdemeanor  related  to  the  unlawful 
manufacture,  distribution,  presc  ription  or 
dispensing  of  a  controlled  substance; 

•  Kxclusion  or  suspension  under  a  Federal 
or  .Stale  health  care  program, 

•  .Submission  of  claims  for  ex(  essive 
charges,  unnecessary  services  or  services  that 
were  of  a  (luaiitv  which  fails  to  meet 
professionally  re(  ogiii/ed  standards  of  health 
rare; 

•  Violating  the  CMP  law  or  the  statute 
entitled  "Ciriminal  ['en.ilties  for  Acts 
Involving  Fe(feral  Health  C^are  Programs"; 

•  Ownership  or  i  ontrol  of  an  entity  by  a 
sanitioiied  inciividual  or  immediate  family 
member  (spouse,  natural  or  adoptive  parent, 
child,  sibling,  stepjiarent,  sicpc  hild, 
stepbrother  or  stepsister,  inlaws, 
grandparent  and  grand(.hild); 

•  Failure  to  disclose  inlormatiim  required 
by  law; 

•  Failure  to  supply  (;laims  payment 
information;  and 

•  Defaulting  on  health  edui  alion  Uian  fir 
s(  holarship  obligations 

The  aliove  list  is  not  ,ill  im  lusive 
Additional  grounds  for  permissive  exi,lusion 
are  detailed  in  the  statute. 

Examples 

1.  iNurse  R  was  ext  luded  based  on  .1 
convi(  tion  involv  iiig  obtaining  dangerous 
(irugs  by  forgerv    .She  also  altered 

prest  riptions  that  were  given  for  her  own 
health  problems  before  she  presented  theni  to 
the  pharmacist  lo  lie  filli  d 

2.  Practice  T  was  I'Xi  li  ('ed  due  lo  its 
affiliation  with  its  ex(  luded  owner    1  he 
practii  e  owner,  exi  luded  from  p.irtii  ipation 
in  the  Federal  health  c  .ire  programs  for 

solii  iting  .ind  rei  civing  illegal  kukliacks,  was 
still  parti(  .patiiig  in  the  davto-day 
operations  of  the  prai  lice  after  his  exi  lusion 
was  t!ffe(  live 

Appendix  D:  OIG-HHS  Contact 
Information 

I.  OIG  Hotline  Number 

One  metliod  for  providers  lo  report 
potential  fraud,  waste,  and  abuse  problems  is 
to  (oiilact  the  ok;  H<itline  numiier   ,\ll  HH.S 
and  conlr.u  lor  1  riiployees  have  a 
responsibilitv  to  assist  in  (  ombating  fr.iud. 
waste  .ind  abuse  in  all  departmenlai 
(irogranis   .-Ss  sin  h,  pruvulers  are  encouraged 


i(p  report  matters  involving  fraiui,  waste  and 
nusman.igenient  in  any  departmenlai 
progr.ini  to  the  OKi    The  OK.  maintains  a 
iiiillme  thiit  offers  a  ciinfidenti.il  means  for 
rej.ortiiig  these  matters 

Contacting  ttie  OKi  Hotline 

By  Phone:  l-flOrMfH.S-TIP.S  (1-800-447- 
8477) 

By  E-Mail   HI  ips@os  dhhs  gov 

By  M.iil   Offu  e  of  Inspector  General 

Department  of  Health  and  Human  .Services 

Attn   HOTLINE. 

t.iO  Indepeniienie  .'Xve  ,  ,S  VV  , 

Washington.  DC   20201 

When  contacting  the  Hotline,  please 
provide  the  following  information  to  the  best 
of  your  ability; 

•  Type  of  Complaint: 
Medicare  Part  A 
Medicare  Part  B 
Indian  Health  .Spr\'ice 

trk:are 

Other  (please  specify) 

•  HHS  Department  or  program  being  affected 

by  your  allegation  of  fraud,  waste,  abuse/ 

mismanagement: 
Health  C^re  Financing  Administration 

(HCFA) 
Indian  Health  Servii  e 
Other  (please  spei  ifv) 
Please  provide  the  following  information 

(However,  if  you  would  like  your  referral 

to  be  submitted  anonymously,  please 

indicate  such  in  vour  correspondence  or 

phone  call.) 
Your  Name 
\'our  Street  .Address 
\\)ur  City/(!ounlv 
Your  Stale 
Your  Zip  Code 
Your  email  .Address 

•  .Subjei  t/Person/Husiness/DepartmenI  that 

allegation  is  against 
Name  of  Subject 

Title  of  Subject  , 

Sub|e(  Is  Street  Address 
Sub|e(  fs  City/County 
Subjects  Stale 
Subjei  t's  Zip  Code 

•  Please  provide  a  brief  summary  of  your 

.illegation  and  the  rele\anl  fai  Is 

II.  Provider  Self-Disclosure  Protocol 

The  re(  ommended  method  for  a  provider 
1(1  ( untacl  the  OKI  regarding  potential  fraud 
or  abuse  issues  that  may  exist  in  the 
provider's  own  organization  is  through  the 
use  of  Ihe  Provider  Self-Disclosure  Proloi ol. 
This  program  encourages  providers  lo 
voluntarily  disclose  irregularities  in  their 
de.ilmgs  with  Federal  health  care  programs 
While  voluntary  dusclosure  under  the 
protocol  does  not  guarantee  a  provider 
protection  from  civil,  criminal  or 
administrative  actums.  the  fact  that  a 
providt^r  voluntarily  disclosed  possible 
wrongdoing  is  a  mitigating  factor  in  OIG's 
recommendations  lo  prosecuting  agencies. 
Self-reporting  offers  providers  the 
opportunity  to  minimi/e  the  potential  cost 
and  disruplion  of  a  full-s(  ale  audit  and 
inv.^sligation,  to  negotiate  a  fair  monetary 
si'tllenient,  .ind  to  avoid  an  OKi  permissive 
ex(  lusion  preventing  the  provider  from  doing 
business  with  Federal  health  care  programs. 


In  addition,  if  the  provider  is  obligated  to 
enter  into  an  Integrity  .Agreement  (lA)  as  part 
of  Ihe  resolution  of  a  voluntary  dis(  losure. 
there  are  three  benefits  the  provider  might 
receive  as  a  result  of  self-reporting: 

•  If  the  provider  has  an  effective 

I  omplianie  [irogram  and  agrees  to  maintain 
its  compliani  e  program  as  part  of  the  False 
Claims  .Act  settlement,  the  OKJ  may  not  even 
require  an  lA; 

•  In  cases  where  the  provider's  own  audits 
delected  Ihe  disclosed  problem,  the  OIC.  may 
consider  alternatives  lo  the  lA's  auditing 
provisions  The  provider  may  be  able  to 
perform  some  or  all  of  its  billing  audits 
through  internal  auditing  methods  rather 
than  be  required  lo  retain  an  independent 
review  organization  to  perform  the  billing 
review;  and 

•  Self-disclosing  can  help  to  demonstrate  a 
provider's  trustworthiness  to  the  OIG  and 
may  result  in  the  OIG  determining  that  they 
c:an  sufficiently  safeguard  the  Federal  health 
care  programs  through  an  lA  without  the 
exclusion  remedy  for  a  material  breach, 
which  is  typically  included  in  an  lA. 

Specific  instnictions  on  how  lo  submit  a 
voluntary  disclosure  under  the  Provider  .Self- 
Disclosure  Protocol  can  be  found  on  the 
OIG's  internet  site  at  www.hhs.gov/oig  or  in 
Ihe  Federal  Register  at  63  FR  58399, 

The  Provider  Self-Disclosure  Protocol  can 
also  be  a  useful  tool  for  conducting  baseline 
audits.  The  protocol  details  the  OIG's  views 
on  Ihe  appropriate  elements  of  an  effective 
investigative  and  audit  plan  for  providers. 
Physician  practices  can  use  the  self- 
disclosure  protocol  as  a  model  for  r:onducting 
audits  and  sijlf-assessments. 

In  reiving  on  the  protocol  for  audit  design 
and  sample  selection,  a  physician  prat  lice 
should  pay  close  attention  lo  Ihe  sections  on 
self-assessment  and  sample  selection.  These 
two  sections  provide  valuable  guidance 
regarding  how  these  two  functions  should  be 
performed. 

The  self-assessment  section  of  the  protocol 
contains  information  that  can  be  applied  to 
audit  design   Self-assessment  is  an  internal 
financial  assessment  to  determine  the 
monetary  impact  of  the  matter.  The  approac:h 
of  a  review  can  inc:lude  reviewing  either  all 
;  laims  affected  or  a  slatistit;ally  valid  sample 
of  the  claims. 

Sample  selection  must  include  several 
elements  These  elements  are  drawn  from  the 
Government  sampling  program  known  as 
RAT-SI  ATS.'  .AH  of  these  elements  are  set 
forth  in  more  detail  in  the  Provider  Self- 
Disclosure  Protocol,  but  the  elements 
include:  (1)  Sampling  unit,  (2)  sampling 
frame,  (3)  probe  sample,  (4)  sample  size.  (5) 
random  numbers.  (6)  sample  design  and  (7) 
missing  sample  items.  All  of  these  sampling 
elements  should  be  clearly  documentecl  by 
the  physician  practice  and  compiled  in  the 
format  set  forth  in  the  Provider  Self- 
Disclosure  Protocol,  Use  of  the  format  set 
forth  in  the  Provider  Self-Disclosure  Protocol 
will  help  physician  practices  to  ensiire  that 
the  elements  of  their  internal  audits  are  in 
conformance  with  OIG  standards. 


'  .Available  ihrou^h  the  OIC,  website  at  http:// 
www  hhs  go\''i)ds/ratstat  fitml. 
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III.  Advisory  Opinion  Requests 

Health  care  professionals  or  others  may 
request  an  advisory  ojiinion  from  OIG  on  Ihe 
following  issues: 

•  What  constitutes  [irohibited 
"remuneration"  or  payment  under  the  anti- 
ki(  kback  statute; 

•  Whether  the  arrangement  or  proposed 
arrangement  fits  into  a  safe  harbor  to  the  anti- 
kickback  statute; 

•  What  constitutes  an  inducement  lo 
reduce  or  limit  services  lo  Medicare/ 
Medic:aid  benefic:iaries;  and 

•  Whether  any  ac:tivity  or  proposed 
activity  constitutes  grounds  for  the 
imposition  of  fraud  and  abuse  sanctions. 

The  OIG  issues  Advisory  Opinions  on 
specific  existing  or  proposed  arrangements  in 
whic:h  the  requesting  parly  is  engaged  or  in 
good  faith  intends  to  engage;  the  OIG  does 
not  issue  .Advisory  Opinions  on  hypothetical 
arrangements.  Advisory  Opinions  will  not  be 
issued  on  questions  of  fair  market  value  or 
whether  an  individual  is  a  bona  fide 
employee.  Advisory  Opinions  will  be 
binding  only  on  the  requesting  party  and  the 
OIG.  Failure  to  seek  an  .Advisory  Opinion  is 
not  admissible  as  evidence  of  intent  to 
violate  the  law. 

Procedures  for  requesting  an  .Advisory- 
Opinion  are  available  on  the  OIG  website  al 
www.hhs.gov/oig  or  at  42  CFR  1008.1 
through  1008.59. 

Appendix  E:  Carrier  Contract 
Information 

Medicare 

A  complete  list  of  contact  information 
(address,  phone  number,  email  address]  for 
Medicare  Part  .A  Fiscal  Intermediaries. 
Medicare  Part  B  Carriers.  Regional  Home 
Health  Intermediaries,  and  Durable  Medical 
Equipment  Regional  Carriers  c:an  be  found  on 
the  HCFA  website  at  www.hcfa.gov/ 
medicare/incardir.htm. 

Medicaid 

Conlac:t  information  (address,  phone 
number,  email  address)  for  each  state 
Medicaid  carrier  can  be  found  on  the  HCFA 
website  at  www.hcfa.goy/medicaid/ 
mcontact.htm.  In  addition  to  a  list  of 
Medicaid  carriers,  the  website  includes 
contact  information  for  each  Slate  survey 
agency  and  the  HCFA  Regional  Offices.  " 

Contact  information  for  each  stale 
Medicaid  Fraud  Control  Unit  can  be  found 
on  the  OIG  website  at  www.hhs.gov/oig/oi/ 
mfcu/index.htm. 

Appendix  F:  Internet  Resources 

Office  of  Inspector  General — U.S. 
Department  of  Health  and  Human  Services 
(www.hhs.gov/oig) 

This  website  includes  a  variety  of 

information  relating  to  Federal  health  care 

programs,  including  the  following: 

.Advisory  Opinions 

Anti-Kirkback  Information 

(Compliance  Program  Guidance 

Corporate  Integrity  Agreements 

Fraud  Alerts 

Links  to  web  pages  for  the: 
Office  of  Audit  Services  (OAS) 
Office  of  Evaluation  and  Inspections  (OET) 


Office  of  Investigations  (01) 
ok;  List  of  Excluded  Individuals/Entities 
OIG  News 
OIC;  Regulations 
OIG  Semi-Annual  Report 
OIG  Workplan 

Health  Care  Financing  Administration 
(wurw.hcfa.gov) 

This  website  inc  ludes  information  on  a 
wide  array  of  topics,  including  the  following: 
Medicare 

National  Correct  Coding  Initiative 

Intermediary-CCarrier  Directory 

Payment 

Program  Manuals 

Program  Transmittals  &  .Memorandum 

Provider  Billing/HCFA  Forms 

Statistics  and  Data 

Medicaid 
HCFA  Regional  Offices 
Letters  to  State  Medicaid  Directors 
Medicaid  Hotline  Numbers 
Policy  &  Program  Information 
State  Medicaid  Contacts 
State  Medicaid  Manual 
.State  Survey  .Agencies 
Statistics  and  Data 

HCFA  Medicare  Training 
(www.medicaretraining.com) 

This  site  provides  computer-based  training 
on  the  following  topics: 

HCFA  1500  Form 

Fraud  &  .Abuse 

ICD-9-CM  Diagnosis  Coding 

Adult  Immunization 

Medicare  Secondary  Paver  (MSP) 

Women's  Health 

Front  Office  Management 

Introduction  to  the  World  of  Medicare 

Home  Health  .Agencv 

HCFA  1450  (UB92)  " 

Government  Printing  Office 
(www.access.gpo.gov) 

This  site  provides  access  to  Federal  law> 
and  regulations  pertaining  to  Federal  health 
care  programs. 

The  U.S.  House  of  Representatives  Internet 
Library  (uscode.house.gov/usc.htm) 

This  site  provides  access  to  the  United 
States  Code,  which  contains  laws  pertaining 
to  Federal  health  care  programs. 

|FR  Doc.  00-14703  Filed  6-9-00;  8:45  ami 

BILUNG  CODE  41S2-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institute  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  {5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 


provisions  set  forth  in  section  552b(c)(4) 
and  552b(c)(6).  Title  5  U.S.C...  amended. 
The  grant  applications  and  the 
discussions  could  disclose  confidential 
trade  secrets  or  commercial  propertv 
such  as  patentable  material,  and 
material,  and  personal  information 
concerning  individuals  as.sociated  with 
the  grant  applications,  the  disclosure  of 
which  would  constitute  a  clearlv 
unwarranted  invasion  of  personal 
privacy. 

\ame  of  Committee  .National  Cam  er 
Institute  Special  Emphasis  Panel  (dancer 
Lducation  Grant  (R25  applicationj. 

Date:  ]une  28.  2000 

Time:  4  PM  to  5  PM. 

Agenda:  To  review  and  e\aluate  grant 
applications 

Wore;  Georgetown  Holiday  Inn, 
Kaleidoscope  Room.  2101  Wisconsin  .Ave. 
NW,  Washington.  DC  20007. 

Contact  Person:  David  E.  Masiow  .  PhD 
Scientific  Review  .Administrator.  Grants 
Review  .Administrator.  Grants  Review 
Branch.  Division  of  Extramural  .Activities. 
National  Canter  Institute.  National  Institules 
of  Health.  6116  E.xecutive  Boulevard— Room 
8054.  Bethesda.  MD  20892-7405.  301 '49ft- 
2330 

This  notice  is  being  jniblished  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  b\  the  review  and 
funding  cvcle 

(Catalogue  of  Federal  Domestic  .Assistance 
Program  Nos.  93.392.  Cancer  Construction; 
93.393.  Cancer  Cause  and  Prevention 
Research;  93  394.  Cancer  Detection  and 
Diagnosis  Research;  93  395.  Cancer 
Treatment  Research;  93.396  Cancer  Biology 
Research:  93.397,  Canc:er  Centers  Support: 
93.398.  Cancer  Research  Manpower:  93.399. 
Cancer  Control.  National  Institutes  of  Health. 
HHS) 

Dated:  )une  5.  2000 

La  Verne  Y.  Stringfield. 

Director.  Office  of  Federal  .^dvison 
Committee  Policy. 

[VR  Doc  00-14745  Filed  6-9-00:  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Meeting 

Pursuant  to  section  10(a)  of  the 
Federal  Advisory'  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  a  meeting  of  the 
National  Cancer  Institute  Board  of 
Scientific  Advisors. 

The  meeting  will  be  open  to  the 
public,  with  attendance  limited  to  space 
available.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  of  other 
reasonable  accommodations,  should 
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notih  the  Contact  Pt^rson  listnd  below 
in  advance  of  the  meeting. 

\(inif  (if  lUimnuttt'r  Naliondl  t^ancer 
ln.sliliitf  Board  of  .Scientific:  Advisors 

Dati-  luiie  22.  2()()t) 

Time  S.M)  .\\\  to  ts  01)  I'M 

Agrnda  Kf'()ort  of  th(!  Dirci  lor.  NC;i; 
Ongoing  and  Nrvv  Husinrss.  .Special  ImliatiVf 
I'pdates,  Hmigft  ('ri?sfnt.ition,  diid  Rl-.\ 
C^itii  epi  Kt'vifws 

Phur  401)  Koi  kville.  f'ikf.  Hmldinn  11. 
ContfireiK  »■  Koom  U),  Hethfsda.  MI)  20HM  ' 

Contact  Hfrs<in   I'auliitif  .S  (;rav.  t'hU, 
Kxw  utivf  .Sm  relarv,  Division  of  Kxtranuiral 
.•\(  livities.  National  Cancrr  lnslltul^^  National 
Institutes  of  Health,  fit  lb  Exe<  utive 
Boulevard.  Km   H141.  Bethesda.  MU  208M2 

Ihis  luitK  e  is  fieing  pulilisfied  less  than  15 
davs  prior  to  the  meeting  due  to  st  hediiliiig 
1  hanges 

((;alalogue  of  Federal  iJoinestu:  Assistan(.e 
Program  N<is.  V).i  :m2.  (".dncer  Oinstrui  tioii: 
4.1  .t<(  t.  tlaiu  er  Cause  and  Prevention 
Kesearch.  'H  ;i44.  Cancer  Detection  and 
Diagnosis  Kesean  h,  Mi  .t'l.T.  Caiiier 
Treatment  Research,  ').)  .t'»b.  CaiK  er  Biologv 
Research;  4:i.  147.  tlani  er  Centers  .Support. 
4:i  :t48.  Canter  Kesean  h  Manpower,  4  )  ,144. 
Cam  er  Control,  National  Institutes  <if  Heiiltti. 
HHSI 

Dated:  luiie  2.  2000 
I.aVeme  Y.  Stringfield, 
Director.  ( )ff\<v  of  h'fih'ml  Advisory 
(.'omniiffee  Policy 

|FR  Do(    00-14747  Filed  h-'J-OO.  H:4S  ami 
BILUNG  CODE  41 40-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  instltutas  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U  S.C  Appendix  2).  notice 
is  hereby  given  to  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy 

\anic  ()/  ('oninutlcr   National  Can(  er 
Institute  Spe(  lal  Kniphasis  Pnnel,  National 
Cooperittive  Drug  Disroverv  Cmup 

Dair   lune  7-4.  2000 

limr   7  00  PM  to  ')  00  PM 

Agenda  To  review  and  evalualt!  grant 
applications. 


Place  Caithershurg  Hilton,  t)20  Perrv  Park, 
(.aithershurg.  MD  20H77 

Contad  Person  CM   KervMn.  PhD. 
Si  lentifii   Review  Administrator,  Spei  idl 
Review,  Referral  and  Resoun  es  Brani  h. 
Division  of  Kxtramural  .Activities.  National 
(.,1111  er  Institute.  National  Institutes  of 
Health,  bllh  txecutive  Boulevard,  Room 
HOHfi,  Rockville,  MU  20892-7405,  .101/446- 
7421 

This  notice  is  being  published  less  than  15 
davs  prior  to  the  meeting  due  to  the  timing 
limitations  imposi^d  ti\  the  review  and 
funding  cvi  le 

(Catalogue  of  Federal  Domestic  ,Assistance 
Pn)gram  Nos  4  1. 392,  ("ancer  Construction; 
4.t  14,),  Cancer  Cause  and  Prevention 
Kesearch;  43  .394.  Cancer  Detection  and 
Diagnosis  Resean  h;  93  395.  (;an(  er 
Ireatment  Research.  93  396,  Cancer  Biology 
Resean  h,  43  347,  Chancer  Centers  Support; 
<)3  34K,  Ciani  er  Resean  h  Manpower;  93,399, 
C.iiu  er  Control,  National  Institutes  of  Health. 
HHS] 

Dated   lune  2.  2000 
LaVeme  Y.  Stringfield. 
Director.  Office  ul  Federal  .\d\isor\ 
Committee  Policy 

|FR  Doc  00-14748  Filed  t>-9-O0.  8:45  ami 
aiLLJNO  CODE  414O-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Allergy  and 
Infectious  Diseases;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  ,Advisor\'  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
5.52b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended  The  contract  proposals  and 
the  discussions  could  disclose 
e;onfidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy 

.Mame  of  Committee:  National  Institute  of 
.Mlergv  and  Infectious  Diseases  Special 
l-.mphasis  Panel 

Date   lune  14.  2000. 

Tune   1  pm  to  4  pm. 

.■\i(enda  To  review  and  evaluate  contract 
proposals 

Place  H700B  Rockledge  Drive,  Room  2148. 
Bethesda,  MD  20817.  (Telephone  Conference 
Call) 

Contract  Perso/r  Hagit  S   David.  PhD. 
Scientific  Review  .Administrator,  .S(  ientific 
Review  Program,  Division  of  FAIramural 


Activities.  NIAID,  NIH.  Room  2217.  6700-B 
Rockledge  Drive.  MSC.  7filO.  Bethesda,  MD 
20892-7610,  301-446-2550, 

This  notice  is  t)eing  published  less  than  15 
davs  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  hv  the  review  and 
funding  c  ycle 

(Catalogue  of  Federal  Domestic  .Assistant  e 
Pnjgram  Nos.  93  855,  .Allergy.  Immunology, 
and  Transplantation  Research;  93.856. 
Mil  robiology  and  Infectious  Diseases 
Research,  National  Institutes  of  Health,  HHS) 

Dated:  lune  2,  2000 
LaVeme  Y.  Stringfield. 
Director.  Office  of  Federal  Advisory 
Committee  Policy 
IFR  Doc.  00-14746  Filed  &-9-00;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Prospective  Grant  of  Exclusive 
License:  Antagonists  of  ttie  a^- 
Integrin  as  Ttierapeutlc  Agents  for 
Inflammatory  Diseaaes 

agency:  National  Institutes  of  Health. 
Public  Health  Service,  DHHS. 
action:  Notice. 


SUMMARY:  This  is  notice,  in  accordance 
with  35  use.  §  209  (c)  (l)  and  37  CFR 
§404.7  (a)  (1)  (i),  that  the  National 
Institutes  of  Health,  Department  of 
Health  and  Human  Services  is 
contemplating  the  grant  of  an  exclusive 
license  to  practice  the  inventions 
embodied  in  PCT  Patent  Application  S/ 
N  PCT/US99/27817  (filed  November  23. 
1999)  based  on  U.S.  Patent  Application 
60/109,957  (filed  November  25.  1998), 
entitled  "Antagonists  of  the  a^^ 
Integrin  as  Therapeutic  Agents  for 
Inflammaton,'  Diseases",  to  BioSeek, 
Inc.,  having  a  place  of  business  in  San 
Francisco,  CA.  The  patent  rights  in 
these  inventions  have  been  assigned  to 
the  United  States  of  America. 

The  prospective  exclusive  license 
territory  will  be  worldwide  and  the  field 
of  use  may  be  limited  to  a^P7-related 
human  therapeutics  for  the  treatment  of 
inflammatory  diseases. 
DATES:  Only  written  comments  and/or 
license  applications  which  are  received 
by  the  National  Institutes  of  Health  on 
or  before  August  11,  2000  will  be 
considered. 

ADDRESSES:  Requests  for  copies  of  the 
patent,  inquiries,  comments  and  other 
materials  relating  to  the  contemplated 
exclusive  license  should  be  directed  to: 
Vasant  Gandhi,  ).D.,  Ph.D.,  Technology 
Licensing  Specialist.  Office  of 
Technology  Transfer,  National  Institutes 
of  Health,  6011  Executive  Boulevard, 
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Suite  325,  Rockville,  MD  20852-3804: 
Telephone:  (301)  496-7056,  X224: 
Facsimile  (301)  402-0220:  E-mail 
vg48q@nih.gov. 

SUPPLEMENTARY  INFORMATION:  The 

pathogenesis  of  inflammatory  reactions 
may  depend  upon  the  traffic  of 
inflammatory  mediating  cells  from  sites 
of  induction  to  sites  of  inflammation. 
This  trafficking  is  known  to  be 
mediated,  in  part,  by  the  interaction  of 
the  integrin,  a'*^i.  and  the  addressin, 
mucosa  adressin  cell  adhesion 
molecule-1.  This  homing,  which 
governs  the  entry  of  cells  into  tissues,  is 
accompanied  by  additional  adhesion 
molecule-ligand  interactions  that  ensure 
the  retention  of  cells  in  the  target  tissue. 

The  inventors  believe  the  integrin, 
a'  Pi,  may  play  a  role  in  retaining 
intraepithelial  lymphocytes  in  the 
intraepithelial  site  via  its  interaction 
with  E-cadherin.  Experiments  have 
shown  in  IL-2  '  mice,  that 
administration  of  anti-af^^P?  can  prevent 
colonic  inflammation  and  reverse  pre- 
existing inflammation.  This  data  is 
important  because  it  strongly  suggests 
that  both  entry  and  retention  of  cells  are 
necessary  for  the  induction  and 
maintenance  of  colitis  in  these  IL-2  ' 
mice.  The  present  technology  relates  to 
methods  for  treating  inflammatory 
reactions  for  but  not  necessarily  limited 
to:  autoimmune  diseases,  graft-versus- 
host  disease  and  transplantation 
rejections. 

The  prospective  exclusive  license: 
will  be  royalty-bearing  and  will  comply 
with  the  terms  and  conditions  of  35 
U.S.C.  §  209  and  37  CFR  404.7.  The 
prospective  exclusive  license  may  be 
granted  unless  within  sixty  (60)  days 
from  the  date  of  this  published  notice, 
the  NIH  receives  written  evidence  and 
argument  that  establish  that  the  grant  of 
the  license  would  not  be  consistent  with 
the  requirements  of  35  U.S.C.  §  209  and 
37  CFR  404.7. 

Applications  for  a  license  in  the  field 
of  use  filed  in  response  to  this  notice 
will  be  treated  as  objections  to  the  grant 
of  the  contemplated  exclusive  license. 
Comments  and  objections  submitted  to 
this  notice  will  not  be  made  available 
for  public  inspection  and,  to  the  extent 
permitted  by  law,  will  not  be  released 
under  the  Freedom  of  Information  Act, 
5  U.S.C.  §552. 

Dated:  |une  1.  2000. 
lack  Spiegel, 

Director.  Division  of  Tectinologv  Development 
and  Transfer.  Office  of  Tectinologv  Transfer. 
|FR  Doc.  00-14749  Filed  6-9-00:  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
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FY  2000  Super  Notice  of  Funding 
Availability  (SuperNOFA)  for  HUD's 
Housing,  Community  Development  and 
Empowerment  Programs  and  Section  8 
Housing  Voucher  Assistance; 
Amendment  to  Funding  Availability 
Announcement  for  Economic 
Development  Initiative  (EDI);  Extension 
of  Application  Due  Date  for  Regional 
Economic  Development  Projecta 

AGENCY:  Office  of  the  Secretan',  HUD. 
ACTION:  Super  Notice  of  Funding 
Availability  (SuperNOFA)  for  HUD 
Grant  Programs;  Amendment  to  EDI 
Announcement — Extension  of  EDI 
Regional  Application  Due  Date. 

SUMMARY:  On  February  24,  2000,  HUD 
published  its  Fiscal  Year  (FY)  2000 
Super  Notice  of  Funding  Availability 
(SuperNOFA)  for  HUD's  Housing, 
Community  Development,  and 
Empowerment  Programs  and  Section  8 
Housing  Voucher  Assistance.  This 
document  extends  the  application  due 
date  to  apply  for  fimding  for  regional 
economic  development  projects  under 
the  Economic  Development  Initiative 
(EDI).  This  application  due  date 
extension  is  only  for  the  regional 
economic  development  project 
applications. 

DATES:  The  application  due  date  for  EDI 
regional  economic  development  projects 
applications  is  extended  by  this  notice 
to  July  14,  2000. 

FOR  FURTHER  INFORMATION  CONTACT:  You 
may  contact  either  Tony  Johnston  or 
Paul  Webster  of  the  Office  of  Economic 
Development  Department  of  Housing 
and  Urban  Development.  451  Seventh 
Street,  SW,  Room  7136.  Washington,  DC 
20410:  telephone  (202)  708-1671  (this  is 
not  a  toll-free  number).  Persons  with 
speech  or  hearing  impairments  may 
access  this  number  via  TTY  by  calling 
the  toll-free  Federal  Information  Relay 
Service  at  1-800-877-8339.  You  may 
also  call  the  SuperNOFA  Information 
Center,  which  vou  may  reach  bv  calling 
l-800-HUD-8'929  or  the  Center's  TTY 
number  at  1-800-HUD-2209.  Other 
than  the  "800"  number,  these  numbers 
are  not  toll-free. 

SUPPLEMENTARY  INFORMATION:  On 
February  24,  2000  (65  FR  9322),  HUD 
published  its  Fiscal  Year  (FY)  2000 
Super  Notice  of  Funding  Availability 
(SuperNOFA)  for  HUD's  Housing, 
Community  Development,  and 
Empowerment  Programs  and  Section  8 
Housing  Voucher  Assistance.  The  FY 
2000  SuperNOFA  announced  the 


availability  of  approximately  $2,424 
billion  in  HUD  program  funds  covering 
39  grant  categories  within  programs 
operated  and  administered  by  HUD 
offices  and  Section  8  housing  voucher 
assistance.  The  FY  2000  SuperNOFA 
included  HUTD's  funding  availability 
announcement  for  the  Economic 
Development  Initiative  (EDI).  The  EDI 
section  of  the  SuperNOFA  announced 
the  availability  of  approximately  $24. 1 
million  in  EDI  funds  to  stimulate 
economic  development  bv  local 
governments  and  private  sector  parties. 

This  document  extends  the 
application  due  date  to  apply  for 
funding  for  regional  economic 
development  projects  under  the 
Economic  Development  Initiative  (EDI) 
to  July  14.  2000.  This  application  due 
date  extension  is  only  for  regional 
economic  development  project 
applications.  It  has  been  brought  to 
HUD's  attention  that  the  amount  of  time 
necessaiy  to  collect  and  compile  the 
information  necessary  for  a  regional 
economic  development  project 
application  is  more  time  consuming 
than  that  required  for  general  economic 
development  project  applications. 
Accordingly,  HUD  is  providing 
additional  time  to  prepare  and  submit 
regional  economic  development  project 
applications,  (Please  note  that  the  EDI 
application  due  was  extended 
previously  to  June  13,  2000,  for  all 
applications  by  notice  published  in  the 
Federal  Register  on  May  9.  2000  (65  FR 
26844),) 

Please  note  that  applicants  that 
already  submitted  applications  for 
regional  economic  development  projects 
by  the  June  13.  2000,  application  due 
date,  need  not  resubmit  a  new- 
application  and  need  not  amend  their 
applications.  Applicants  that  already 
s"bmitted  applications  for  regional 
economic  development  projects, 
however,  may  submit  new  or  amended 
applications  if  they  choose  to  do  so. 
Applicants  that  already  submitted 
applications  and  plan  to  submit  new  or 
amended  applications  should  clearly 
identify  whether  the  information 
submitted  is  new  and  replaces  a 
previously  submitted  application  in  its 
entirety  or  is  an  addendum  or 
amendment  to  the  previously  submitted 
application. 

The  funding  availability 
announcement  for  EDI  is  found  at  page 
9787  of  the  February  24.  2000 
SuperNOFA.  The  original 
announcement  contains  all  the 
information  with  respect  to  EDI 
application  contents  and  where  to 
submit  EDi  applications.  This  notice 
only  provides  the  extended  due  date  for 
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regional  economic  development  project 
applications. 

Therefore,  in  the  .Super  Notice  of 
Funding  Availability  for  Housing, 
Community  Development,  and 
Empowerment  Programs  and  Section  H 
Housing  Voucher  Assistance  for  Fiscal 
Year  2000,  notice  document  00—412.1. 
beginning  at  65  FR  4322.  in  the  issue  of 
Friday,  February  24.  2000.  the  following 
clarification  is  made 

Economic  DevelopnuuH  Initiative  lEDll 
Section.  Beginning  at  65  FR  9789 

•  On  page  9789.  in  the  first  column, 
continuing  to  the  second  column,  under 
Section  I.  the  paragraphs  concerning 
"Application  Deadline"  under  the 
Progrjim  Overview  and  "Application 
Due  Date"  under  Section  I  of  the 
Additional  Information  are  corrected  to 
read  as  follows; 

Application  Deadline  |uly  14.  2000, 
for  the  regional  economic  development 
project  applications,  and  |une  13.  2000, 
for  general  economic  development 
project  applications 
***** 

Application  Due  Date  Please  submit 
your  completed  applications  (one 
original  and  two  copies)  for  general 
economic  development  project(s)  on  or 
before  12:00  midnight.  Eastern  time,  on 
lune  13,  2000.  to  the  addresses  shown 
below.  Please  submit  your  completed 
applications  (one  original  and  two 
copies)  for  regional  economic 
development  project(s)  on  or  before 
12:00  midnight.  Eastern  time,  on  July 
14,  2000. 

Applicants  that  already  submitted 
applications  by  the  June  13.  2000. 
application  due  date  need  not  resubmit 
a  new  application  and  need  not  amend 
their  applications.  Applicants  that 
already  submitted  applications, 
however,  may  submit  new  or  amended 
applications  if  they  choose  to  do  so. 

Applicants  that  submit  new  or 
amended  applications  should  clearly 
identify  whether  the  information 
submitted  is  new  and  replaces  a 
previously  submitted  application  in  its 
entirety  or  is  an  addendum  or 
amendment  to  the  previously  submitted 
application. 

Dated:  )une  7.  2000 
Cardell  Cooper. 

Assistant  Sccrt^tary  for  Community  Planninfi 
and  Developnwnt 

IKK  Do(    00-14852  Filt-d  r.-8-OO.  2  12  pml 
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FY  2000  NOFA  for  the  Assisted  Living 
Conversion  Program  (ALCP)  for 
Section  202  Protects;  Technical 
Correction 

agency:  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
(Commissioner.  HUD. 
ACTION:  Notice  of  funding  availability 
(NOFA);  technical  correction. 


SUMMARY:  This  document  makes  certain 
t(H:hnical  corret:tions  to  the  FY  2000 
NOFA  for  the  Assisted  Living 
Conversion  Program  (ALP)  for  Section 
202  Projects,  published  on  Man:h  17. 
2000 

DATES:  The  application  due  date  for  this 
NOFA.  as  published  on  March  17.  2000, 
is  not  changed  by  this  notice.  The 
application  due  date  is  July  17.  2000. 
FOR  FURTHER  INFORMATION,  CONTACT:  You 
should  contact  the  lead  Multifamily 
Hub  where  you  will  be  mailing  your 
ALCP  Application  (Please  refer  to  Hub 
telephone  numbers  in  Appendix  B  to 
the  March  17.  2000.  ALCP  NOFA. 
published  at  65  FR  14705.) 

You  also  may  contact  Aretha 
Williams.  Housing  Project  Manager. 
Office  of  Housing  Assistance  and  Grant 
Administration.  Room  6138.  at  (202) 
708-2866  x2480.  for  questions  regarding 
the  physical  conversion  of  the  ALF.  Ms. 
Williams  can  be  reached,  also  by  e:mail. 
at  "aretham.  williams@hud.gov".  For 
questions  about  management  of  the  ALF 
and  coordination  with  agencies  of  the 
Department  of  Health  and  Human 
Services  and  other  third  parties,  you 
may  contact  Carissa  Janis.  Housing 
Project  Manager.  Office  of  Housing 
Assistance  and  Grant  Administration. 
Room  6168  at  (202)  708-3730  x2487. 
Ms.  lanis  may  be  reached  also  by  e:mail 
at  "carissa_l.Janis@hud.gov '.  Both  Ms. 
Williams  and  Ms.  lanis  are  located  at 
the  Department  of  Housing  and  Urban 
Development.  451  Seventh  Street,  SW, 
Washington.  DC  20410. 

Please  note  that  the  above-listed 
telephone  numbers  are  not  toll  free 
numbers. 

if  vou  have  a  hearing  or  speech 
impairment,  you  may  access  either 
telephone  number  via  TTY  by  calling 
the  Federal  Information  Relay  Service  at 
1-800-877-8339. 
SUPPLEMENTARY  INFORMATION 

I.  Background 

On  March  17.  2000  (65  FR  14694). 
HUD  published  the  NOFA  for  ALCP  for 
Section  202  Projects  which  announced 


the  availability  of  S50.000.000  for  the 
physical  conversion  of  Section  202 
projects  or  portions  of  Section  202 
projects  to  Assisted  Living  Facilities. 
The  purpose  of  this  document  is  to 
corretrt  certain  technic:al  errors  that 
appeared  in  the  published  NOFA. 

Technical  Errors  To  Be  Corrected 

The  page  numbers  referred  to  in  this 
notice  refer  to  Federal  Register  page 
numbers. 

On  page  14694.  second  column,  under 
the  fourth  full  paragraph,  which 
addresses  Application  Kits.  HUD  failed 
to  include  the  toll  free  TTY  number  and 
to  indicate  that  application  kits  for  the 
ALCP  NOFA  and  the  Service 
Coordinators  NOFA  are  available  on  the 
Internet.  The  TTY  number  and  a 
statement  that  both  application  kits  are 
available  on  the  Internet  are  included  by 
this  document. 

On  page  14696.  second  column,  under 
the  sixth  full  paragraph,  which 
identifies  contact  persons  for  technical 
assistance.  HUD  is  correcting  the  name 
of  the  office  of  the  contact  persons  and 
replacing  the  name  of  one  of  the  contact 
persons. 

On  page  14696.  second  column,  the 
paragraph  designated  "(14)"  is  revised 
by  adding  a  new  sentence  to  the  end  of 
the  first  hill  paragraph  of  paragraph  (14) 
to  clarify  that  a  Section  202/PRAC 
project  is  not  eligible  to  request  funding 
under  the  NOFA  for  Service 
Coordinators  for  Multifamily  Housing, 
published  also  on  March  17.  2000  (65 
FR  14708).  because  the  Section  202/ 
PRAC  project  may  pay  for  the  service 
coordinator  out  of  PRAC  funds. 

On  page  14699.  third  column,  the  first 
full  paragraph  under  "Rating  Factor  1," 
contains  an  incorrect  cross  reference  to 
other  sections  of  the  NOFA  and  this 
reference  is  corrected  by  this  document. 

On  page  14699.  third  column,  the  last 
paragraph  in  that  column  which 
continues  on  page  14700.  contains  an 
incorrect  cross  reference  to  other 
sections  of  the  NOFA  and  this  reference 
is  corrected  by  this  document. 

On  page  14700.  first  column,  the  first 
full  paragraph  under  Rating  Factor  3. 
contains  an  incorrect  cross-reference  to 
other  sections  of  the  NOFA.  and  the 
reference  is  corrected  by  this  document. 

On  page  14700.  second  column,  the 
second  full  paragraph  under  Rating 
Factor  4  contains  an  incorrect  cross- 
reference  to  other  sections  of  the  NOFA 
and  the  reference  is  corrected  by  this 
document 

On  page  14700.  third  column  at  the 
top.  the  paragraph  designated  "(3)" 
under  Rating  Factor  4  contains  an 
incorrect  point  assignment  where  the 
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answer  is  "yes"  and  this  is  corrected  by 
this  document. 

On  page  14700,  third  column,  the  first 
paragraph  under  Rating  Factor  5 
contains  an  incorrect  cross-reference  to 
other  sections  of  the  NOFA.  and  the 
reference  is  corrected  by  this  document. 

On  page  14700.  third  column,  in  the 
paragraph  designated  "(1)"  under  Rating 
Factor  5.  the  parenthetical  phrase 
(including  minority  residents)  is  added 
to  relate  application  submission 
requirements  to  the  appropriate  Rating 
Factor. 

On  page  14700.  third  column,  in  the 
paragraph  designated  "(3)"  under  Rating 
Factor  5.  the  phrase  "the  community  at 
large  and  with  the  minority  and  elderly 
communities  in  particular"  is  added  to 
relate  application  submission 
requirements  to  the  appropriate  Rating 
Factor. 

On  page  14702,  first  column,  the 
paragraph  designated  "paragraph  (8)" 
contains  an  incorrect  cross-reference  to 
another  section  of  the  NOFA  and  the 
reference  is  corrected. 

On  page  14702,  second  column,  a  new 
sentence  is  added  at  the  end  of 
paragraph  (b)  to  require  the  applicant  to 
also  indicate  how  the  applicant  intends 
to  pay  for  the  service  coordinator  role. 

On  page  14704.  third  column, 
paragraph  (b)  of  Appendix  A  is 
corrected  to  add  "Birmingham"  to  the 
list  of  HUD  Field  Offices  which  will 
submit  applications  to  HUD's 
Greensboro  Hub. 

Accordingly,  in  the  FY  2000  NOFA 
for  Assisted  Living  Conversion  Program 
(ALCP)  for  Section  202  Projects,  notice 
document  00-6572,  beginning  at  65  FR 
14694,  in  the  issue  of  Friday,  March  17, 
2000,  the  following  corrections  are 
made: 

1.  On  page  14694,  second  column,  the 
paragraph  titled  "For  Application  Kits" 
is  corrected  to  read  as  follows: 

For  Application  Kits.  You  may  obtain  an 
ALCP  application  kit  and  supplemental 
information  by  calling  either  the  Multifamily 
Housing  Clearinghouse  at  (voice)  1-800- 
MULTI-70  (1-800-685-8470).  Persons  with 
hearing  or  speech  impairments  may  call  the 
Clearinghouse's  TTY  number — 1-800-483- 
2209.  There  is  a  separate  application  kit  for 
service  coordination  information  (which  is 
necessary  for  those  needing  to  enhance  or 
add  service  coordination  per  Section 
III(A)(14)  of  this  NOFA).  Please  make  sure  to 
provide  your  name,  address  (including  zip 
code),  and  telephone  number  (including  area 
code).  The  application  kit  is  also  available  on 
the  Internet  through  the  HUD  web  site  at 
http://www.hud.gov. 

2.  On  page  14694,  second  column,  the 
paragraphs  titled  "For  Further 
Information  and  Technical  Assistance" 
are  corrected  to  read  as  follows: 


For  Further  Information  and  Jpchnical 
Assistance.  You  should  contact  the  lead 
Multifamily  Hub  where  you  will  be  mailing 
the  ALCP  .Application.  (Please  refer  to  Hub 
telephone  numbers  in  .Appendix  B). 

You  also  may  contact  Aretha  Williams. 
Housing  Project  Manager.  Office  of  Housing 
.Assistance  and  Grant  -Administration.  Room 
fil38.  at  (202)  708-2866  x2480.  for  questions 
regarding  the  physical  conversion  of  the  .ALF. 
Ms.  Williams  can  be  reached,  also  bv  e:mail. 
at  "aretha_m._williams@hud.gov  ".  For 
questions  about  management  of  the  .ALF  and 
coordination  with  agencies  of  the  Department 
of  Health  and  Human  Services  and  other 
third  parties,  you  may  contact  Carissa  Janis. 
Housing  Project  Manager.  Office  of  Housing 
.Assistance  and  Grant  Administration.  Room 
6168  at  (202)  708-3730  x2487.  Ms.  lanis  may 
be  reached  also  by  e:mail  at 
■■carissa_l.Janis@hud.gov".  Both  Ms. 
Williams  and  Ms.  Janis  are  located  at  the 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street.  SW. 
Washington,  DC  20410.  (The  telephone 
numbers  listed  in  this  paragraph  are  not  toll 
free.) 

3.  On  page  14696,  second  column, 
"paragraph  (14)"  is  corrected  to  read  as 
follows: 

(14)  The  ALCP  requires  service 
coordination  responsible  for  linking  the  .ALF 
to  services  in  the  community  which  are 
available  to  low  income  persons.  .All  section 
202  projects  funded  under  this  NOFA  must 
have  sufficient  service  coordination  in  place, 
or  request  additional  funds  if  appropriate,  to 
ensure  that  services  meeting  licensing 
requirements  are  available  to  ALF  residents 
on  an  ongoing  basis.  Service  coordination 
must  be  described  in  the  application  (see 
Section  VI(B)(8)(b)  through  (c)  of  this  NOFA). 
If  you  need  to  enhance  an  existing  service 
coordination  program  or  add  one  where  it 
does  not  exist,  you  must  apply  for  funding 
through  the  Service  Coordinator  NOFA. 
published  elsewhere  in  this  edition  of  the 
Federal  Register,  and  attach  a  copy  of  the 
Form  HUD  424M  so  indicating  the  request  to 
the  ALCP  application.  Alternatively,  you  may 
show  evidence  that  funding  for  the  enhanced 
service  coordination  is  provided  by  other 
sources  and  indicate  such  funding  on  the 
HUD  Form  424M  which  is  exhibit  10(c)  of 
your  ALF  application.  If  you  are  funded 
under  this  NOFA  and  requested  new  or 
enhanced  service  coordination  in  this 
application,  you  will  be  funded  first  under 
the  service  coordinator  NOFA. 

Note:  If  you  are  a  Section  202yPRAC 
project,  you  are  NOT  eligible  to  request 
funding  under  the  service  coordinator  NOFA 
because  you  can  pay  for  the  service 
coordinator  out  of  PRAC  funds. 

4.  On  page  14699,  third  column,  the 
first  full  paragraph  under  "Rating  Factor 
1"  is  corrected  to  read  as  follows: 

This  factor  addresses  your  capacity  to  carrv 
out  the  conversion  in  a  timely,  cost- 
conscious  and  effective  manner.  It  also 
reviews  your  experience  with  the  supportive 
services  which  the  ALF  intends  to  provide  to 
elderly  residents,  especially  in  such  areas  as 


meals.  24-hour  staffing  and  on-site  health 
care.  Submit  information  respunding  to  this 
factor  in  accordance  with  .Application 
Submission  Requirements  in  Section 
VI(B)(5)(a).  (8)(h).  and  (2)(d)  cjf  this  N'OFA 

5.  On  page  14699.  third  column,  the 
last  paragraph  in  that  column  which 
continues  on  page  14700  is  corrected  to 
read  as  follows: 

The  factor  also  addresses  your  inability  to 
fund  the  repairs  or  conversion  ac  tivities  from 
existing  financial  resources.  In  making  this 
determination.  HUB  will  consider  project 
financial  information.  The  Department  will 
also  review  more  favorably  those 
applications  which  establish  a  connec  tinn 
between  the  proposed  .ALF  and  the 
community's  Analysis  of  Impediments  to 
Fair  Housing  Choice  (.AD  or  other  plannmg 
document  that  analyzes  fair  housing  issues 
and  is  prepared  by  a  local  planning  or  similar 
organization.  Submit  information  responding 
to  this  factor  in  acc;ordance  with  .Application 
Submission  Requirements  in  .Section 
VI(B)(4)(a)  through  |d),  (2)(c)  and  (9)(a) 
through  (c)  of  the  NOF.A.  In  evaluating  this 
factor.  HLT)  will  consider:  *    *    * 

6.  On  page  14700.  first  column,  the 
first  full  paragraph  under  Rating  Factor 
3  is  corrected  to  read  as  follows: 

This  factor  addresses  the  quality  and 
effectiveness  of  your  proposal  in  addressing 
the  proposed  conversion,  effectiveness  of 
service  coordination  and  management 
planning  and  the  meals  and  supportive 
services  which  the  .ALF  intends  to  provide 
There  must  be  a  relationship  between  the 
proposed  activities,  the  project  s  and  the 
community's  needs  and  purposes  of  the 
program  funding  for  your  application  to 
receive  points  for  this  factor  Submit 
information  responding  to  this  factor  in 
accordance  with  Application  Submission 
Requirements  in  Section  Vl(B)(5)(b)  through 
(e).  and  (h)  and  (7)  and  (B)(8))(a)  through  (e) 
and  (g)  and  (h)  of  this  NOFA. 

7.  On  page  14700,  second  column,  the 
second  full  paragraph  under  Rating 
Factor  4  is  corrected  to  read  as  follows: 

Submit  information  responding  to  this 
factor  in  accordance  with  Application 
Submission  Requirements  in  Section 
VI(B)(5)(f).(g).  and  (B)(8)(f)  of  this  NOFA. 

8.  On  page  14700,  third  column  at  the 
top.  the  paragraph  designated 
"paragraph  (3)"  under  Rating  Factor  4  is 
corrected  to  read  as  follows: 

(3)  (2  points)  The  extent  of  local 
organizational  support  w^hich  is  firmly 
committed  to  providing  funds  for  additional 
repair  or  retrofit  necessary  for  the  project 
NOT  specifically  directed  to  activities 
eligible  under  this  .NOFA  (consider  yes  =  2 
point,  no  =  0  points). 

9.  On  page  14700,  third  column,  the 
first  paragraph  under  Rating  Factor  5  is 
corrected  to  read  as  follows: 

This  factor  addresses  the  extent  to  which 
you  have  evidenced  general  support  for 
conversion  by  participating  in  your 
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community's  Consoliiiat(!(i  Pl.inniiig  PnxKss, 
involving  the  residents  in  the  planning  rinii 
are  working  toward  addressing  thf  iumuI  in  d 
hoii.stic;  and  comprehensive  manner  through 
linkages  with  other  at  tivities  in  the 
community.  Submit  information  responding 
to  this  factor  in  accordance  with  Application 
Submission  Requirements  in  Stn  tion 
VI(B)(2)(a)  through  (d)  of  this  NOK.^ 

10.  On  page  14700,  third  column,  the 
paragraph  designated  "(1)"  under  Rating 
Factor  5,  is  corrected  to  read  as  follows: 

(1)  (3  points)  The  involvement  of  project 
residents  (including  minority  residents)  or 
their  representatives,  in  the  development  ot 
the  ALCP  application,  and  your  inliinl  to 
involve  residents,  in  the  development  and 
operation  of  the  project  and  in  relocation 
planning  (Minus  one  (-1)  point  if  not 
addressed); 

11.  On  page  14700,  third  column,  the 
paragraph  designated  "(3)"  under  Rating 
Factor  5  is  corrected  to  read  as  follows: 

(3)  (1  point)  The  extent  to  which  you 
developed  linkages  with  the  communilv  at 
large  and  the  elderly  and  minority 
communities  in  particular  and  with  other 
activities,  programs  or  projects  related  to  the 
proposed  project  to  coordinate  your  activities 
so  solutions  are  holistic  and  comprehensive 

12.  On  page  14702.  first  column,  the 
paragraph  designated  "paragraph  8"  is 
corrected  to  read  as  follows: 

(8)  A  supportive  services  plan  (SSP).  a 
copy  of  which  must  be  submitted  to  the 
appropriate  state  and/or  loi:al  agency  as 
instructed  in  Section  IV(B1  of  this  NOFA.  For 
those  applicants  needing  to  contact  state 
Medicaid  offices,  a  list  of  them  may  be 
accessed  on  the  Internet  at  "www.hi  fa  gov/ 
medicaid/sconl.htm"  The  fifth  character 
from  the  end  is  the  numeral  "1",  not  the 
letter  "1"  that  includes:  *   *    * 

13.  On  page  14702.  second  column, 
the  paragraph  designated  "(b)"  is 
corrected  to  read  as  follows: 

(b)  A  description  of  how  you  will  provide 
the  supportive  services  to  those  who  are  frail 
and  have  disabilities  (i.e  .  on  or  off-site  or 
combination  of  on  or  off-site),  uuluding  an 
explanation  of  how  the  servK  e  coordination 
role  will  facilitate  the  adequate  provision  of 
such  services  to  ALF  residents,  and  how  the 
services  will  meet  the  identified  needs  of  the 
residents.  Also  indicate  how  you  intend  to 
fund  the  service  coordinator  role 

14.  On  page  14704.  third  column, 
paragraph  (b)  of  Appendix  A  is 
corrected  to  read  as  follows: 

(b)  Applicants  required  to  submit 
applications  to  the  Creensboro  Huh  are 
normally  serviced  by  the  (ireensboro. 
Columbia.  Atlanta.  Oaribbean,  kntixville. 
Louisville,  Nashville,  lai  ksonville.  Miami, 
lackson.  Birmingham.  Ft  Worth, 
.Albuquerque,  Dallas.  Houston.  Little  Rock. 
New  Orleans.  San  .Antonio,  and  Shreveporl 
Field  Offices, 


Dated:  lune  2.  2000. 
William  C.  Apgar. 

Ay>sistant  SctTftan'  for  Housing-Federal 
Hoiisinfi  (Commissioner 
IFK  Dot    tH)-14.=)20  Filed  f>-9-00;  8:45  ami 
BILUNG  CODE  4210-27-F 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Managamant 
[AZ-O50-000-143O-EQ;  AZA  2S117] 

Arizona:  Expiration  of  Sagragatlva 
Effect,  and  Opening  Order  for 
Propoaed  Airport  Leaae  AZA  25117, 
Arizona 

agency:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice  of  Realty  Action. 


SUMMARY:  This  action  recognizes  the 
expiration  of  the  segregative  effect  as  of 
August  20,  1998.  on  the  following 
described  public  lands  in  La  Paz 
(lounty.  Arizona.  The  land  is  hereby 
opened  to  the  operation  of  the  public 
land  laws,  including  location  and  entry 
under  mining  laws,  subject  to  valid 
existing  rights. 

Gila  and  Salt  River  Meridian.  .Arizona 

T.  4N..R   18  VV. 

Sec.  19.  those  lands  south  of  Interstate  10 

within  lot  4.  SE'  4SW'  4.  SEV^SE'/*; 
Sec  30,  lots  1  to  4,  inclusive,  EV^.  E'/jWVi; 
Sec.  31,  lots  1  to  4,  inclusive,  E'/2,  EViW'/j 

The  area  descrit)ed  ctmtains  approximately 
1.  380  acres,  more  or  less 

EFFECTIVE  DATE:  June  12,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 

Lucas  Lucero.  Realty  Specialist.  Yuma 
Field  Office.  2555  E.  Gila  Ridge  Road. 
Yuma.  Arizona  85365,  or  (520)  317- 
3237 

SUPPLEMENTARY  INFORMATION:  The 

segregative  effect  for  Airport  Lease 
Application  AZA  25117,  was  made  on 
August  19,  1993;  August  24,  1994: 
August  29,  1995;  and  August  21,  1997. 
The  segregation  was  made  pursuant  to 
the  Act  of  May  24.  1928  (49  U.S.C 
Appendices  211-213)  as  amended  by 
the  Act  of  August  16.  1941  (55  Stat.  ' 
621). 

The  segregative  effect  is  hereby 
terminated  for  all  public  lands 
encumbered  by  Airport  Lease 
Application  AZA  25117. 

At  9  a.m.  on  [une  12.  2000.  the  land 
encumbered  by  Airport  Lease 
Application  AZA  25117.  will  be  opened 
to  location  and  entry  under  the  United 
States  mining  laws,  subject  to  valid 
existing  rights,  the  provisions  of  existing 
withdrawals,  other  segregations  of 
record,  and  the  requirements  of 


applicable  law.  All  valid  applications 
received  at  or  prior  to  9  a.m.  on  (date 
of  publication),  shall  be  considered  as 
simultaneously  filed  at  that  time.  Those 
received  thereafter  shall  be  considered 
in  the  order  of  filing.  Appropriation  of 
any  of  the  land  described  in  this  order 
under  the  general  mining  laws  prior  to 
the  date  and  time  of  restoration  is 
unauthorized.  Any  such  attempted 
adverse  possession  under  30  U.S.C.  38 
(1988),  shall  vest  no  rights  against  the 
United  States.  Acts  required  to  establish 
a  location  and  to  initiate  a  right  of 
possession  are  governed  by  State  law 
where  not  in  conflict  with  Federal  law. 
The  Bureau  of  Land  Management  will 
not  intervene  in  disputes  between  rival 
locators  over  possessory  rights  since 
Congress  has  provided  for  such 
determinations  in  local  courts. 

Dated:  June  6.  2000. 
Mervin  Boyd, 

Assistant  Field  Manager,  Yuma. 
|FR  Doc  00-14715  Filed  6-9-00;  8:45  ami 

BHJJNC  CODE  4310-43-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[WY-020-1210-00] 

Notice  of  Availability  of  the  Decision 
Record  and  Plan  Amendment 
Addreeaing  Management  for  Bureau  of 
Reclamation  Withdrawn  l^nds 
Restored  to  Bureau  of  loind 
Management  Jurisdiction  In  the  Cody 
Field  Office  Planning  Area,  and  Notice 
of  Off-road  Vehicle  (ORV)  Designations 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  Availability. 

SUMMARY:  The  Bureau  of  Land 
Management  (BLM).  Cody  Field  Office, 
announces  the  availability  of  a  decision 
record  and  plan  amendment  addressing 
the  management  of  approximately 
149.783.31  acres  of  Federal  lands  in 
Park  and  Big  Horn  counties  of 
Wyoming.  The  lands  were  formerly 
withdrawn  for  use  by  the  Bureau  of 
Reclamation  and  have  been  restored  to 
BLM  jurisdiction  in  the  Cody  Field 
Office  Planning  Area.  The  BLM  is  also 
providing  Notice  of  ORV  Designations 
affecting  these  Federal  lands. 

The  decision  record  includes  a 
general  management  plan  which 
amends  the  1990  Cody  Resource 
Management  Plan  (RMP).  The  general 
management  plan  is  adopted  as  the 
management  prescription  for  the 
formerly  withdrawn  Federal  lands 
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which  have  been  restored  to  BLM 
jurisdiction.  (The  decision  record 
describes  these  as  restored  lands).  The 
process  used  in  developing  the  plan 
amendment  involved  the  publication  of 
an  Environmental  Assessment  (EA) 
(WY-020-EA9-126)  in  September  1999 
to  document  the  review  of  existing 
planning  decisions  in  the  1990  Cody 
RMP.  The  purpose  of  that  review  was  to 
determine  (1)  Which  of  the  decisions 
would  apply  to  the  restored  lands;  (2) 
whether  any  decisions  would  need  to  be 
deferred  because  further  analysis  was 
needed  before  RMP  decisions  could  be 
applied  or  made  for  any  of  the  restored 
•    lands;  and  (3)  whether  it  would  be 
necessary  to  pursue  new  withdrawals  to 
protect  specific  resources  on  any  of  the 
restored  lands.  By  virtue  of  the  former 
Bureau  of  Reclamation  withdrawals,  the 
lands  have  remained  closed  to  surface 
entry  and  (or)  mining,  prohibiting 
activities  such  as  desert  land  entry,  the 
transfer  of  public  lands  through  sale  or 
exchange,  and  the  staking  and 
development  of  mining  claims  for 
locatable  minerals.  In  addition,  a 
moratorium  on  leasing  Federal  minerals 
on  the  restored  lands  was  enacted  by  the 
Wyoming  BLM  State  Director,  pending 
completion  of  the  planning  review  and 
the  establishment  of  multiple-use 
management  decisions  for  the  restored 
lands. 

The  planning  review  determined  that 
there  was  sufficient  National 
Environmental  Policy  Act  analysis,  as 
documented  in  the  1990  Environmental 
Impact  Statement  for  the  Cody  RMP  and 
the  September  1999  EA,  to  adopt 
existing  Cody  RMP  decisions  for  the 
restored  lands.  The  review  further 
established  that,  generally,  the  lands 
will  be  opened  to  surface  entry  and  (or) 
mining  through  the  publication  of 
"opening  orders"  in  the  Federal 
Register,  but  that  new  closures  will  be 
pursued  on  about  651.83  acres  to 
provide  for  expansion  of  the  Park 
County  Landfill  and  to  protect  public 
safety,  scenic  resources,  and 
recreational  opportunities.  With  the 
publication  of  the  decision  record  and 
RMP  amendment,  the  moratorium  on 
leasing  Federal  minerals  on  the  restored 
lands  has  been  lifted. 

The  decision  record  also  puts 
applicable  restored  lands  in  the  Rivers 
and  Historic  Trails  Special  Recreation 
Management  Areas  (SRMAs).  Public 
lands  within  these  SRMAs  will  be 
managed  intensively  for  recreational 
use.  The  remaining  restored  lands  are 
included  within  the  Cody  Planning  Area 
extensive  recreation  management  area. 
ORV  Designations  have  been  adopted, 
as  well,  and  are  described  under 


SUPPLEMENTARY  INFORMATION  in  this 
notice. 

FOR  FURTHER  INFORMATION  CONTACT:  Tom 

Hare,  Assistant  Field  Manager,  Bureau 
of  Land  Management,  Cody  Field  Office. 
P.O.  Box  518,  Cody,  Wyoming  82414- 
0518,  or  call  (307)  587-2216. 

SUPPLEMENTARY  INFORMATION:  EA  WY- 
020-EA9-126  was  available  for  a  formal 
30-day  review  and  protest  period  during 
September  and  October  1999.  For  60 
days  ending  on  November  8,  1999,  the 
public  also  had  an  opportunity  to 
comment  on  potential  Areas  of  Critical 
Environmental  Concern  (ACEC).  The 
State  of  Wyoming  participated  in  a  60- 
day  Governor's  consistency  review 
during  the  same  period.  Six  comment 
letters  addressing  33  concerns  were 
received  and  were  carefully  considered 
in  developing  the  decision  record.  There 
were  no  protests  received,  nor  any 
comments,  on  potential  ACEC. 
Comments  received  on  the  EA  resulted 
in  a  number  of  changes,  additions,  and 
clarifications  reflected  in  the  decision 
record  and  plan  amendment. 

The  plan  amendment  includes  the 
following  ORV  Designations:  Vehicle 
use  on  the  restored  lands  is  limited  to 
designated  roads  and  trails  in  the 
following  areas;  (1)  Essential  and 
recovery  habitat  for  threatened  or 
endangered  species,  (2)  areas  with 
fragile  soils  or  with  Class  I  or  II  visual 
resource  management  ratings,  and  (3) 
areas  containing  significant  cultural  or 
paleontological  resources.  In  the 
remainder  of  the  planning  area,  ORV 
use  on  BLM-administered  public  land  is 
limited  to  existing  roads  and  trails. 
"Existing"  roads  and  trails  are  roads  and 
trails  in  existence  as  of  the  date  the 
decision  record  was  signed  (March  3, 
2000)  and  any  BLM-authorized  roads 
and  trails  constructed  after  that  date. 
Until  activity  planning  specifically 
addresses  the  use  of  over-the-snow 
vehicles,  they  wall  be  subject  to  the 
same  requirements  and  limitations  as  all 
other  vehicles. 

Parties  who  are  interested  in,  and  who 
wish  to  be  involved  in,  future  activity 
planning  and  implementation  of 
management  actions  that  may  involve, 
or  affect,  the  resource  values  addressed 
in  the  Cody  RMP  (including  the  RMP 
amendment  for  the  restored  lands)  are 
requested  to  identify'  themselves.  Please 
contact  the  Cody  Field  Office  and 
request  to  be  placed  on  a  future  contact 
list  for  activity  planning  and 
implementation  activities  concerning 
the  Cody  RMP. 


Dated:  June  5.  2000. 
Alan  R.  Pierson, 
State  Director. 

|FR  Doc .  00-14786  Filed  6-9-00:  8:45  am) 
BILUNG  CODE  4310-23-f 


DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

Completion  of  an  Environmental 
Assessment  on  Exploration, 
Development,  and  Production 
Operations  and  Activities  In  the 
Deepwater  Gulf  of  IMexico  Outer 
Continental  Shelf 

AGENCY:  Minerals  Management  Ser\'ice, 
Interior. 

ACTION:  Completion  of  an  environmental 
assessment. 


SUMMARY:  The  Minerals  Management 
Service  (MMS)  has  completed  an 
environmental  assessment  (EA)  on 
exploration,  development,  and 
production  activities  in  the  deepwater 
areas  (generally  beyond  1 .000  feet  water 
depth)  of  the  Gulf  of  Mexico  (GOM) 
Outer  Continental  Shelf  (OCS).  The 
MMS  is  mandated  to  manage  the 
development  of  OCS  oil  and  natural  gas 
resources,  while  also  ensuring  safe 
operations  and  protection  of  the  human 
and  natural  environment.  To  meet  these 
objectives,  MMS  has  used  the  National 
Environmental  Policy  Act  (NEPA) 
process  as  a  planning  tool  to  assist  in 
managing  these  activities  and  assure 
appropriate  environmental  reviews.  The 
findings  of  the  EA  are  summarized 
below. 

Based  on  the  information  and 
analyses  in  the  EA,  MMS  has 
determined  that  a  programmatic 
Environmental  Impact  Statement  (EIS) 
on  regional  deepwater  activities  on  the 
Gulf  of  Mexico  OCS  is  not  required. 
Most  deepwater  operations  and 
activities  are  substantially  the  same  as 
those  associated  with  conventional 
operations  and  activities  on  the 
continental  shelf.  These  deepwater 
components  and  activities  include 
anchoring,  mooring,  stationkeeping. 
most  drilling  and  well  completion 
activities  (the  exceptions  are  discussed 
below),  well  test  and  cleanup 
operations,  flaring/burning,  facility 
instalhtion  and  production  operations, 
host  facilities,  pipeline  installation  and 
operations,  alternative  transportation 
options,  operational  emissions,  routine 
produced-water  discharges,  support 
service  activities,  decommissioning,  and 
site  clearance.  Existing  NEPA 
documents,  established  project-specific 
and  programmatic  NEPA  review 
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processes,  and  established  mitigation 
measures  are  fully  sufficient  to  address 
these  deepwater  components  and 
associated  activities. 

Specific  deepwater  operations  and 
activities  that  are  substantially  different 
from  those  associated  with  conventional 
operations  and  activities  on  the 
continental  shelf  have  been  addressed 
by  requiring  specific  mitigation 
measures,  initiating  a  more  in-depth  EA, 
and  initiating  an  EIS. 

Seafloor  discharges  from  pre-riser  and 
riserless  drilling  operation,  and  the 
discharge  of  synthetic-based  drilling 
fluids  (SBF)  and  cuttings  wetted  with 
SBF  may  pose  potentially  significant 
localized  impacts  to  chemosynthetic 
communities.  An  appropriate  mitigation 
measure  has  been  developed  to  avoid  or 
reduce  the  potential  for  significant 
impacts  from  these  factors.  Deepwater 
wells  must  be  at  least  1,000  ft  away  from 
any  potential  high-density 
chemosynthetic  communities.  Notice  to 
Lessees  (NTL)  98-11  is  being  modified 
to  include  this  1.000  ft  buffer  zone 
around  all  deepwater  well  sites.  As  the 
NTL  goes  through  the  formal  review  and 
implementation  process,  this  mitigation 
is  currently  being  applied  on  a  site-by- 
site  basis.  Accidental  spills  of  chemical 
products  and  the  subsea  relea.se  of  oil 
are  low-probability  events.  Extensive 
mitigation  measures  for  spill  prevention 
and  response  are  currently  required. 

Deepwater  seismic  surveying 
operations  are  essentially  the  same  as 
seismic  surveying  operations  on  the 
continental  shelf.  Historically,  the 
potential  impacts  of  noise  associated 
with  seismic  surveying  have  been 
considered  insignificant,  and  the  EA 
supports  this  view.  As  this  position  has 
recently  become  controversial,  the 
potential  impacts  of  geological  and 
geophysical  (G&C.)  activities.  inc:luding 
seismic  surveying  operations,  on  the 
GOM  ()CS  are  curnmtly  being  analyzed 
in  detail  in  a  separate  EA.  The  decision 
on  the  need  to  prepare  an  EIS  on 
seismic  surveying  operations  is  pending 
completion  of  the  CUcC  EA. 

The  use  of  floating  produi:tion. 
storage,  and  offloading  (FPSO)  systems 
represents  new  and  unusual  technology 
for  the  GOM  ()(,S  and  may  pose 
potentially  significant  impacts  to  the 
marine  and  coastal  envinmint^nts  The 
need  for  an  EIS  was  recognized  early 
during  the  preparation  of  this  EA.  A 
Notice  f)f  Intent  to  Prepare  an  EI.S  w.is 
published  in  the  Federal  Register  on 
June  10,  19'»9 

C'opies  of  the  E.\  are  available  from 
the  Public  information  Office  (MS 
5034),  Minerals  Management  Service, 
Gulf  of  Mexico  OC:S  Region.  1201 
Elmwood  Park  Boulevard.  New  Orleans, 


Louisiana  70123-2394  by  asking  for 
publication  MMS  2000-001.  Copies  of 
the  Technical  Report  (OCS  Report  MMS 
2000-015)  prepared  in  support  of  the 
EA  will  also  be  available  in  mid-July 
2000.  Both  the  EA  and  the  Technical 
Report  will  eventually  be  available  on 
CD  and  will  be  placed  on  the  MMS 
website  http://www.mms.gov. 
FOR  FURTHER  INFORMATION:  Questions 
regarding  the  EA  should  be  directed  to 
Ms.  Deborah  Cranswick.  Leasing  and 
Environment,  at  (504)  736-2744. 
Questions  regarding  deepwater 
operations  should  be  directed  to  Mr.  Jim 
Regg,  Field  Operations,  at  (504)  736- 
2843.  The  mailing  address  is  Minerals 
Management  Service,  Gulf  of  Mexico 
OCS  Region,  1201  Elmwood  Park 
Boulevard,  New  Orleans,  Louisiana 
70123-2394. 

Daleci   Iune6.  2000 
].  Hammond  Eve. 

Ai  tini(  Hf^innal  Director.  Gulf  of  Mexico  OCS 
Hfiiion 
|FR  D(i(    00-147.18  Filed  6-9-00;  8:45  ami 

BILUNG  CODE  4310-MR-U 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Reclamation 

(FES  00-20] 

Woodbrldge  Irrigation  District  and  City 
of  Lodl's  Lower  Mokelumne  River 
Restoration  Program,  San  Joaquin 
County,  CA 

AGENCY:  Bureau  of  Reclamation. 

Interior. 

ACTION:  Notice  of  availability  of  the  final 

environmental  impact  report/ 

envinmmental  impact  statement  (Final 

EIR/EIS). 


SUMMARY:  Pursuant  to  the  National 
Environmental  Policy  Act  (NEPA)  and 
the  California  Environmental  Quality 
,-\(;t  (CEQA).  the  Bureau  of  Reclamation 
(Reclamation),  Woodbndge  Irrigation 
District  (WID),  and  the  City  of  Lodi  have 
prepared  a  joint  final  EIR/EIS  for  the 
Lower  Mokelumne  River  Restoration 
Program  (LMRRP).  The  LMRRP 
(Micompasses  an  area  located  in  northern 
San  loaquin  County  along  the  lower 
Mokelumne  River  between  Camanche 
Dam  and  the  Mokelumne  and  Cosumnes 
Rivers.  The  Proposed  Project  comprises 
four  elements:  Improving  fish  pas.sagc  at 
Woodbridge  Dam.  upgrading  the  fish 
s(  reen  at  the  WID  diversion,  placing 
s(:riM!ns  (m  unscreened  or  underscreened 
riparian  diversions  on  the  Mokelumne 
River  between  Camanche  Dam  and  the 
Cosumnes  Rivers  on  a  voluntary'  basis, 
and  restoring  riparian  vegetation  along 


the  Mokelumne  River.  The  final  EIR/EIS 
describes  and  presents  the 
environmental  effects  of  the  four 
elements  of  the  program.  The  first  two 
elements  are  addressed  at  a  project  level 
in  this  final  EIR/EIS,  including  five  fish 
passage  alternatives  and  five  optional 
fish  passage  actions.  The  remaining  two 
elements  are  addressed  at  a 
programmatic  level.  The  preferred 
alternative  is  to  construct  a  new  dam 
and  new  fish-passage  facilities,  and 
includes  optional  actions  to  improve 
predator  control  below  the  dam,  move 
the  WID  diversion  point  to  just 
upstream  of  the  dam,  and  construct  a 
downstream  splash  pool. 
DATES:  Reclamation  will  not  make  a 
decision  on  the  proposed  action  until 
after  Endangered  Species  Act  (ESA) 
compliance  has  been  completed.  After 
ESA  compliance  has  been  completed. 
Reclamation  will  complete  a  Record  of 
Decision  (ROD).  The  ROD  will  state  the 
action  that  will  be  implemented  and 
will  discuss  all  factors  leading  to  the 
decision. 

ADDRESSES:  Copies  of  the  final  EIR/EIS 
may  be  requested  from  Mr.  Anders 
Christensen,  Woodbridge  Irrigation 
District,  18777  N.  Lower  Sacramento 
Road,  Woodbridge,  California  95258,  or 
Mr.  Buford  Holt,  Bureau  of  Reclamation, 
16349  Shasta  Dam  Boulevard,  Shasta 
Lake.  California  96019. 

See  SUPPLEMENTARY  INFORMATION 
section  for  locations  where  copies  of  the 
final  EIR/EIS  are  available  for  public 
inspection. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Buford  Holt,  Bureau  of  Reclamation,  at 
(530)  275-1554;  or  Mr.  Anders 
Christensen,  Woodbridge  Irrigation 
District,  at  (209)  369-6808. 
SUPPLEMENTARY  INFORMATION:  The 
LMRRP  was  developed  to  implement 
important  elements  from  resource 
management  plans  prepared  bv 
CALFED.  USFWS.  and  DFG.  The  goal  of 
the  LMRRP  is  to  substantially  increase 
fall-run  chinook  salmon  and  steelhead 
populations,  enhance  critical  and 
limiting  aquatic  habitats,  and  restore 
riparian  ecosystem  integrity  and 
diversity.  In  addition  to  a  No-Project 
Alternative,  which  involves  the 
continued  operation  of  the  existing 
Woodbridge  Dam  and  fish  passage 
facilities,  four  action  alternatives  are 
examined,  including:  (1)  Construct  new 
fish  passage  facilities  on  the  existing 
Woodbridge  Dam:  (2)  construct  a  new 
Woodbridge  Dam  with  operable  weir 
gates  and  new  fish  passage  facilities;  (3) 
construct  a  new  Woodbridge  Dam  with 
operable  weir  gates  and  new  fish 
passage  facilities,  and  diversion  pumps; 
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and  (4)  replace  the  existing  Woodbridge 
Dam  and  pump  water  from  the  river. 
The  final  EIR/EIS  considers  the 
environmental  effects  of  the  five 
alternatives  in  all  topical  areas  required 
under  NEPA  and  CEQA.  Of  particular 
importance  for  this  project  are  the 
following  topics:  Fisheries,  water 
quality,  vegetation  and  wetland 
resources,  wildlife,  recreation,  and 
visual  resources. 

Notice  of  the  draft  environmental 
impact  report/environmental  impact 
statement  was  published  in  the  Federal 
Register  on  November  3,  1999  (64  FR 
0212).  A  public  hearing  was  held  on 
November  16.  1999.  The  written 
comment  period  closed  on  January  4. 
2000.  The  final  EIR/EIS  contains  " 
responses  to  all  comments  received  and 
changes  made  to  the  text  of  the  draft 
EIR/EIS  as  a  result  of  those  comments. 

Locations  for  Inspecting/Reviewing  the 
Final  EIR/EIS 

Copies  of  the  final  EIR/EIS  are 
available  for  public  inspection  and 
review  at  the  following  locations: 

•  Woodbridge  Irrigation  District 
Office,  18777  N.  Lower  Sacramento 
Road.  Woodbridge,  California  95258; 
telephone:  (209)  36^-6808 

•  Bureau  of  Reclamation,  Program 
Analysis  Office.  Room  7456.  1849  C 
Street  NW.,  Washington,  DC  20240; 
telephone:  (202)  208—4662 

•  Bureau  of  Reclamation.  Denver 
Office  Library.  Building  67.  Room  167. 
Denver  Federal  Center,  6th  and  Kipling, 
Denver  CO  80225;  telephone:  (303)  445- 
2072 

•  Bureau  of  Reclamation.  Regional 
Director,  Attention:  MP-140,  2800 
Cottage  Way,  Sacramento  CA  95825- 
1898;  telephone:  (916)  978-5100 

•  Natural  Resources  Library.  U.S. 
Department  of  the  Interior.  Main  Interior 
Building.  1849  C  Street  NW., 
Washington.  DC  20240-0001 

•  Lodi  Public  Library.  201  W.  Locust 
Street.  Lodi.  CA  95240^2099. 

Dated:  May  26.  2000. 
Lester  A.  Snow, 

Regional  Director. 

(FR  Doc.  00-14744  Filed  6-9-00:  8:45  am) 

BILUNO  CODE  «310-MN-4> 


INTERNATIONAL  TRADE 
COMMISSION 

[Inv.  No.  337-TA-395] 

Notice  of  Decision  To  Extend  the 
Deadline  for  Determining  Whether  To 
Review  an  initial  Determination  on 
Inventorship 

In  the  Matter  of  Certain  Eprom,  Eeprom. 
Flash  Microcontroller  Semiconductor 
Devices  and  Products  Containing  Same. 

AGENCY:  U.S.  International  Trade 

Commission. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  to  extend 
by  two  weeks,  i.e.,  until  July  17,  2000, 
the  deadline  for  determining  whether  to 
review  an  initial  determination  (ID) 
issued  on  May  17,  2000,  by  the 
presiding  administrative  law  judge  (ALJ) 
in  the  above-captioned  investigation. 
FOR  FURTHER  INFORMATION  CONTACT:  Jean 
Jackson,  Esq..  Office  of  the  General 
Counsel.  U.S.  International  Trade 
Commission.  500  E  Street.  SW. 
Washington.  DC  20436.  telephone  (202) 
205-3104.  Hearing-impaired  persons  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  the 
Conunission's  TDD  terminal  on  202- 
205-1810.  General  information 
concerning  the  Commission  may  also  be 
obtained  by  accessing  its  Internet  server 
(http://www.usitc.gov). 
SUPPLEMENTARY  INFORMATION:  The 
Commission  instituted  this  patent-based 
investigation  on  March  18.  1997.  based 
on  a  complaint  filed  by  Atmel 
Corporation.  62  FR  13706.  The 
complaint  alleged  that  several 
respondents  violated  section  337  by 
importing  into  the  United  States,  selling 
for  importation,  and/or  selling  in  the 
United  States  after  importation  certain 
electronic  products  and/or  components 
that  infringe  one  or  more  of  claim  1  of 
U.S.  Letters  Patent  4.511.811  (the  '811 
patent),  claim  1  of  U.S.  Letters  Patent 
4.673.829  (the  "829  patent),  claim  1  of 
U.S.  Letters  Patent  4,974.565  (the  '565 
patent)  and  claims  1-9  of  U.S.  Letters 
Patent  4.451.903  (the  '903  patent).  The 
'565  patent  was  later  withdrawn  from 
the  case. 

On  July  2. 1998,  the  Commission 
found  that  the  '903  patent  was 
unenforceable  for  failure  to  name  a  co- 
inventor.  During  the  Commission 
investigation,  a  U.S.  District  Court 
found  the  '811  and  '829  patents  invalid 
and  the  Commission,  therefore,  applied 
collateral  estoppel  to  find  that  the  '811 
and  '829  patents  were  invalid.  Atmel 
obtained  a  "Certificate  of  Correction" 


from  the  U.S.  Patent  and  Trademark 
Office  which  changed  the  inventorship 
of  the  '903  patent.  In  view  of  the  fact 
that  the  inventors  had  been  corrected  on 
the  '903  patent,  Atmel  petitioned  the 
Commission  on  September  8,  1998.  to 
reconsider  its  finding  of  no  violation 
based  on  the  unenforceablility  of  the 
'903  patent.  The  Commission  referred 
the  petition  to  the  presiding  ALJ  on 
January'  25,  1999,  for  issuance  of  an  ID 

This  action  is  taken  under  the 
authority  of  section  337  of  the  Tariff  Act 
of  1930.'l9  U.S.C.  1337.  and  section 
210.42(h)  of  the  Commission  Rules  of 
Practice  and  Procedure.  19  CFR 
210.42(h). 

Copies  of  the  nonconfidential  version 
of  the  ID  and  all  other  nonconfidential 
documents  filed  in  connection  with  this 
investigation  are  or  will  be  available  for 
inspection  during  official  business 
hours  (8:45  a.m.  to  5:15  p.m.)  in  the 
Office  of  the  Secretary.  U.S. 
International  Trade  Commission,  500  E 
Street  SW,  Washington,  DC  20436. 
telephone  202-205-2000.  Public 
documents  are  also  available  for 
downloading  from  the  Commission's 
website  at  http://www.usitc.gov. 

By  order  of  the  Commission. 

Dated:  |une6,  2000 
Donna  R.  Koehnke. 
Secretan . 
[FR  Doc.  00-14762  Filed  6-9-00:  8:45  am] 

BILUNG  CODE  7020-02-P 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  731-TA-571  (Review)] 

Professional  Electric  Cutting  Tools 
From  Japan 

AGENCY:  United  States  International 

Trade  Commission. 

ACTION:  Termination  of  five-vear  review. 


SUMMARY:  The  subject  five-vear  review 
was  initiated  in  November  1999  to 
determine  whether  revocation  of  the 
existing  antidumping  duty  order  on 
professional  electric  cutting  tools  would 
be  likely  to  lead  to  continuation  or 
recurrence  of  dumping  and  of  material 
injury  to  a  domestic  industry.  On  June 
2.  2000.  the  Department  of  Commerce 
published  notice  that  it  was  revoking 
the  order  '[bjecause  the  domestic 
interested  parties  have  withdrawn,  in 
full,  their  participation  in  the  ongoing 
sunset  review"  (65  FR  35324). 
Accordingly,  pursuant  to  section  751(c) 
ofthe  Tariff  Act  of  1930(19  U.S.C 
1675(c)),  the  subject  review  is 
terminated. 

EFFECTIVE  DATE:  June  2.  2000. 
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FOR  FURTHER  INFORMATION  CONTACT:  Vera 

Libeau  (202-205-3176),  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  500  E  Street  SW, 
Washington,  DC  20436.  HtMring- 
impaired  individuals  are  advised  that 
infonnation  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  (http:// 
www.usitc.gov). 

Authority:  This  rt^view  is  buing  lerminHlfd 
under  aiithoril  v  of  title  VII  of  the  Tariff  A(  t 
of  1930:  this  notice  is  puhhshed  pursuant  to 
section  207  fi9  of  the  (lonimissions  rules  (I'J 
CFR  207.69) 

Issued;  |une  6,  2000 

Bv  order  of  the  (lominission. 
Donna  R.  Koehnke. 
Serrefiin 

IKK  Doc  00-147hl  Filed  6-'»-00;  a:45  ani| 
BILUNO  CODE  7020-02-U 


INTERNATIONAL  TRADE 
COMMISSION 

[Inv.  No.  337-TA-433) 

Certain  Safety  Eyewear  and 
Components  Thereof;  Notice  of 
Commission  Decision  Not  To  Review 
an  Initial  Determination  Amending  ttie 
Complaint  and  Notice  of  Investigation 

agency:  U.S.  International  Trade 

Commission. 

action:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  decided  not  to  review 
the  presiding  administrative  law  judge's 
("ALI's  ")  initial  determination  ("ID") 
granting  an  unopposed  motion  to  amend 
the  complaint  and  notice  of 
investigation  to  delete  references  to 
"claim  18  "  of  US.  Letters  Patent 
5.457.505 

FOR  FURTHER  INFORMATK3N  CONTACT: 
Gracemary  Rizzo,  Office  of  the  (Jent^ral 
Counsel.  VS.  International  Trade 
Commission,  500  E  Street,  S.W  . 
Washington.  D.('.  20436.  telephone 
(202)  205-3117  Hearing-impaired 
pers(ms  are  advised  that  information  on 
this  matter  can  be  obtained  bv 
contacting  the  Commission's  TDD 
terminal  on  202-205-1810.  c;eneral 
information  concerning  the  Commission 
may  also  be  obtained  by  accessing  its 
Internet  server  (http://www.usitc.g()v) 


SUPPLEMENTARY  INFORMATION:  The 

Commission  instituted  this  investigation 
(m  May  1.  2000.  based  on  a  complaint 
filed  by  Bacou  USA  Safety.  Inc.  and 
Uvex  Safety  Manufacturing.  Inc. 
( "complainants'),  both  of  Smithfield. 
Rhode  Island.  The  complaint  named  one 
respondent.  Crews.  Inc.  of  Memphis. 
Tennessee. 

Complainants  alleged  that  respondent 
had  violated  section  337  of  the  Tariff 
Act  of  1930  by  importing  into  the 
United  States,  selling  for  importation, 
and/or  selling  within  the  United  States 
after  importation  certain  safety  eyewear 
and  components  thereof  by  reason  of  (a) 
infringement  of  claims  1-5.  8-14.  and 
16-18  of  U.S.  Letters  Patent  5.457.505 
(the  '505  patent);  (b)  the  claim  of  U.S. 
Letters  Patent  Des.  322.616:  and  (c) 
misappropriation  of  trade  dress,  the 
threat  or  effect  of  which  is  to  destroy  or 
substantially  injure  an  industry  in  the 
United  States. 

On  May  17,  2000,  complainants  filed 
an  unopposed  motion  to  amend  the 
complaint  and  notice  of  investigation  to 
delete  'claim  18"  of  the  '505  patent.  In 
their  motion,  complainants  stated  that 
the  '505  patent  has  only  17  claims  and 
that  references  to  "claim  18  "  were  due 
to  a  typographical  error. 

On  May  18,  2000,  the  presiding  ALJ 
issued  an  ID  (Order  No.  4)  granting 
complainants'  motion.  The  ALJ  found 
that  there  was  good  cause  for  the 
amendment,  and  that  there  was  no 
prejudice  to  the  parties  or  to  the  public 
interest.  Accordingly,  the  complaint  and 
the  notice  of  investigation  were 
amended  to  delete  all  references  to 
"claim  18"  of  the  '505  patent. 

The  authority  for  the  Commission's 
determination  is  contained  in  section 
337  of  the  Tariff  Act  of  1930.  as 
amended  (19  U.S.C.  1337).  and  in 
section  210.42  of  the  Commission's 
Rules  of  Practice  and  Procedure  (19  CFR 
210.42).  Copies  of  the  ALI's  ID  and  all 
other  nonconfidential  documents  filed 
in  connection  with  this  investigation  are 
or  will  be  available  for  inspection 
during  official  business  hours  (8:45  a.m. 
to  5:15  p.m.)  in  the  Office  of  the 
Secretary,  U.S.  International  Trade 
Commission.  500  E  Street,  S.W., 
Washington,  DC  20436,  telephone  202- 
205-2000. 

Issued:  |une  5.  2000 

Bv  order  of  the  Commission. 
Donna  R.  Koehnke. 
.Sc(  rt'tan 

IKK  Doc.  00-14759  Filed  6-9-00;  8:45  am) 
BILLING  CODE  703O-O2-U 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  Nos.  332-350  and  332-351] 

Monitoring  of  U.S.  Imports  of 
Tomatoes;  Monitoring  of  U.S.  Imports 
of  Peppers 

AGENCY:  United  States  International 
Trade  Commission. 
ACTION:  Publication  of  monitoring 
reports  in  2000. 

EFFECTIVE  DATE:  June  6,  2000. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

general  infonnation.  Timothy  McCarty 
(202-205-3324)  or  Lowell  Grant  (202- 
205-3312).  Agriculture  and  Forest 
Products  Division.  Office  of  Industries, 
or  for  information  on  legal  aspects. 
William  Gearhart  (202-205-3091). 
Office  of  the  General  Counsel.  U.S. 
International  Trade  Commission. 
Hearing  impaired  persons  can  obtain 
information  on  these  studies  by 
contacting  the  Commission's  TDD 
terminal  on  (202)  205-1810.  General 
information  concerning  the  Commission 
may  also  be  obtained  by  accessing  its 
internet  server  (http://vvrww.usitc.gov). 

Background 

Section  316  of  the  North  American 
Free-Trade  Agreement  Implementation 
Act  (NAFTA  Implementation  Act).  19 
use.  3381,  directs  the  Commission  to 
monitor  imports  of  fresh  or  chilled 
tomatoes  (HTS  heading  0702.00)  and 
fresh  or  chilled  peppers,  other  than  chili 
peppers  (HTS  subheading  0709.60.00), 
until  lanuarv  1.  2009.  As  a  result  of  such 
monitoring,  the  domestic  industr\' 
producing  a  like  or  directly  competitive 
perishable  agricultural  product  may 
request,  in  a  global  safeguard  petition 
filed  under  section  202  of  the  Trade  Act 
of  1974  or  a  bilateral  safeguard  petition 
filed  under  section  302  of  the  NAFTA 
Implementation  Act,  that  provisional 
relief  be  provided  pending  completion 
of  a  full  section  202  or  302 
investigation.  If  provisional  relief  is 
requested,  the  Commission  has  21  days 
in  which  to  make  its  decision  and  to 
transmit  any  provisional  relief 
recommendation  to  the  President.  In 
response  to  the  monitoring  directive,  the 
Commission  instituted  investigation  No. 
332-350.  Monitoring  of  U.S.  Imports  of 
Tomatoes  (59  FR  1763)  and 
investigation  No.  332-351.  Monitoring 
of  U.S.  Imports  of  Peppers  (59  FR  1 762). 

Although  section  316  of  the  NAFTA 
Implementation  Act  does  not  require 
that  the  Commission  publish  reports  on 
the  results  of  its  monitoring  activities, 
the  initial  notices  of  investigation  for 


these  studies  indicated  that  the 
Commission  planned  to  publish  reports 
on  the  monitoring  annually. 
Subsequently,  the  Commission  has 
published  statistical  reports  in  those 
years  in  which  it  was  not  conducting  an 
investigation  under  other  statutory 
authority  with  respect  to  such  products. 

Written  Submissions 
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The  Commission  does  not  plan  to 
hold  a  public  hearing  in  connection 
with  preparation  of  the  2000  statistical 
reports.  However,  interested  persons  are 
invited  to  submit  written  statements 
concerning  the  matters  to  be  addressed 
in  the  reports.  Conunercial  or  financial 
information  which  a  submitter  desires 
the  Commission  to  treat  as  confidential 
must  be  provided  on  separate  sheets  of 
paper,  each  clearly  marked 

"Confidential  Business  Information"  at 
the  top.  All  submissions  requesting 
confidential  treatment  must  conform 
with  the  requirements  of  section  201.6 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (19  CFR  201.6).  All 
written  submissions,  except  for 
confidential  business  information,  will 
be  made  available  in  the  Office  of  the 
Secretary  of  the  Commission  for 
inspection  by  interested  persons.  To  be 
assured  of  consideration  by  the 
Conunission,  written  statements  relating 
to  the  Commission's  report  should  be 
submitted  to  the  Commission  in 
accordance  with  section  201.8  of  the 
Commission's  rules  at  the  earliest 
practical  date  and  should  be  received  no 
later  than  the  close  of  business  on  June 
28.  2000.  All  submissions  should  be 
addressed  to  the  Secretary.  United 
States  International  frade  Commission, 
500  E  Street  SW.  Room  112-A, 
Washington.  DC  20436.  The 
Commission  plans  io  publish  both 
monitoring  reports  in  September  2000. 

Issued:  [une  6,  2000. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretan'. 
|FK  Doc.  00-14760  Filed  6-9-00;  8:45  am] 

BILLING  CODE  7020-02-U 


NATIONAL  SCIENCE  FOUNDATION 

Subcommittee  on  Global  Change 
Reifarch;  Draft  Report  Availability 

AGENCY:  National  Science  Foundation. 
ACTION:  Notice  of  the  availability  of  draft 
report  for  public  comment. 

SUMMARY:  On  behalf  of  the 
Subcommittee  on  Global  Change 
Research  (SGCR)  of  the  Committee  on 
Environment  and  Natural  Resources  of 


the  National  Science  and  Technology' 
Council  (NSTC).  the  National  Science 
Foundation  (NSF)  aimounces  the 
availability  of  the  draft  version  of  the 
National  Assessment  Synthesis  Report 
for  a  60-day  public  comment  period 
(June  12  through  August  11.  2000).  The 
National  Assessment's  goal  is  to  analyze 
and  evaluate  what  is  known  about  the 
potential  consequences  of  climate 
variability  and  change  for  the  Nation,  in 
the  context  of  other  pressures  on  the 
public,  the  environment,  and  the 
Nation's  resoiu'ces.  The  National 
Assessment  Synthesis  Team  (NAST) 
was  formed  in  1998  under  the  Federal 
Advisory  Committee  Act  and  was 
charged  with,  among  other 
responsibilities,  integrating  key  findings 
from  the  regional  and  sectoral  analyses, 
augmented  as  appropriate  with 
additional  analyses  and  material  from 
the  scientific  literature.  The  NAST 
prepared  the  report  to  address  questions 
of  importance  to  stakeholders  and  the 
Nation.  The  draft  report  is  titled  Climate 
Change  Impacts  on  the  United  States: 
The  Potential  Consequences  of  Climate 
Variability  and  Change.  The  report 
consists  of  an  Over\'iew  and  a 
Foundation  document  that  contains  19 
chapters  detailing  and  documenting  the 
findings  presented  in  the  Oven'iew.  A 
list  of  chapters  making  up  the  draft 
NAST  report  is  included  with  this 
notice.  The  comments  received  will  be 
considered  by  the  NAST  in  the 
preparation  of  the  final  version  of  its 
report.  Although  the  report  has  already 
undergone  extensive  peer-review,  this  is 
still  a  draft  version  of  the  report  and  it 
should  not  be  definitively  quoted  or 
cited  as  it  is  still  undergoing  review  and 
is  likely  to  be  changed  based  on 
comments  received.  Due  to  its  length 
and  the  extensive  use  of  color  graphics 
in  parts  of  the  report,  the  report  is 
available  for  review  primarily  over  the 
Worldwide  Web.  Information  about  how 
to  access  and  download  copies  of  the 
relevant  chapters  and  the  Overview 
report  is  available  at  the  Web  site  of  the 
Global  Change  Research  Information 
Office  (GCRIO)  at  http://H-ww.gcrio.org/ 
National  Assessment/.  The  Web  site 
also  provides  information  on  how  to 
submit  comments  on  the  draft.  For  those 
who  caimot  access  the  report  over  the 
Web.  one  copy  is  available  for  public 
inspection  weekdays  during  normal 
business  hours  at  the  library  of  the 
National  Science  Foundation  in 
Arlington.  VA.  Appointments  can  be 
made  by  calling  703-306-0658. 
DATES:  Reviewer  comments  on  the  draft 
report  of  the  NAST  must  be  received  at 
the  postal  or  email  address  indicated 
below  on  or  before  August  11.  2000. 


ADDRESSES:  Review  comments  should 
be  formatted  based  on  the  guidelines 
provided  by  GCRIO  upon  notification  of 
how  to  access  the  report.  Review- 
comments  should  be  submitted  via 
email  over  the  Internet  as  a  Microsoft 
Word  or  WordPerfect  attachment  using 
a  separate  file  for  the  Overview  report 
and  for  each  chapter  of  the  Foundation 
report  that  is  reviewed.  Review 
comments  should  be  emailed  to 
napubcmt@usgcrp.gov.  If  email 
submission  is  not  possible,  review 
comments  may  be  submitted  via  mail  to: 
National  Assessment  Comments,  Office 
of  the  U.S.  Global  Change  Research 
Program.  400  Virginia  Avenue.  SW. 
Suite  750.  Washington,  DC  20024.  When 
submitting  comments  by  mail,  please 
provide  comments  both  as  hardcopy 
and  on  a  3.5"  DS/HD  disk  (either  Mac 
or  IBM  format)  as  a  text  file. 
FOR  FURTHER  INFORMATION  CONTACT: 
National  Assessment  Review 
Coordinator,  Office  of  the  U.S.  Global 
Change  Research  Program.  Suite  750. 
400  Virginia  Avenue.  SW.  Washington. 
DC  20024;  or  telephone  202-488-8630, 
fax  at  202-488-8681,  or  send  an  email 
to  office@usgcrp.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  1990  Global  Change  Research  Act 
(PL  101-606)  that  established  the  US 
Global  Change  Research  Program 
(USGCRP)  required  the  program  to 
conduct  periodic  assessments  that 
would:  Integrate  and  interpret  the 
findings  of  USGCRP:  analyze  trends  in 
global  change  over  the  next  25  to  100 
years;  analyze  the  effects  of  global 
change  on  the  natural  environment, 
agriculture,  energy,  land  and  water 
resources,  transportation,  human  health 
and  welfare,  human  social  systems,  and 
biological  diversity;  and  discuss 
associated  scientific  uncertainties. 
Responsibility  for  undertaking  the 
assessment  was  vested  in  the  NSTC. 

In  1998.  the  President's  Science 
Advisor,  acting  in  his  capacity  as 
executive  secretary-  of  the  NSTC. 
requested  that  the  SGCR  conduct  the 
first  national  assessment  of  the 
consequences  of  global  climate  change 
and  variability.  The  SGCR  established 
the  NAST.  which  is  a  14-member 
FACA-chartered  committee  established 
on  behalf  of  the  SGCR  by  the  NSF.  The 
NAST  developed  the  plan  for  the 
Assessment  and  it  was  approved  by  the 
SGCR  and  the  NSTC.  The  National" 
Assessment  process  was  designed  to  be 
broadly  inclusive,  drawing  on  inputs 
from  academia.  government,  the  public 
and  private  sectors,  and  interested 
citizens  through  a  distributed  set  of 
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regional  and  swiorai  activities  Amonj- 
other  responsibilities,  the  NAST  has 
been  responsible  for  preparing  the 
National  Assessment  Synthesis  Report 
and  providing  overall  intellectual 
guidance  on  the  As.sessment. 

II.  Review  Process 

Drafts  of  the  National  Assessment 
.Synthesis  Report  have  undergone  two 
rounds  of  technical  peer  review  In  the 
first  round  that  took,  place  in  November 
and  December  of  1999,  over  .SOO  experts 
were  asked  to  review  the  Overview 
report  plus  one  to  four  chapters  of  the 
Foundation  report  for  technical  and 
scientific  accuracy.  Review  drafts  were 
also  sent  to  federal  agency 
representatives,  all  membt^rs  of  the 
Synthesis  Team,  and  the  chairs  of  all 
regional  and  sectoral  teams.  Over  300 
technical  reviews  of  the  Overview  and 
individuals  chapters  were  received.  In 
the  second  round  that  took  place  in 
March  and  April,  about  two  dozen 
additional  experts  were  asked  to  review 
the  report  as  a  whole. 

The  technical  review  process  has  been 
overseen  by  a  small  panel  of  eminent 
persons  from  the  private  and  public 
sectors  that  has  been  assembled  under 
the  auspices  of  the  President's  Council 
of  Advisors  on  Science  and  Technology 
(PCAST).  This  special  panel  has  assured 
a  representative  mix  of  reviewers  and 
the  responsiveness  of  the  NAST  to  the 
tec:hnical  comments  received  In 
addition  to  the  outside  technical  review, 
the  report  was  provided  to  the  federal 
agency  members  of  the  SCK'.R  for 
comment  as  part  of  the  overall  review 
process. 

The  SGCR  is  now  responsible  for 
coordinating  a  public  comment  period 
on  this  draft  version  of  the  National 
Assessment  Synthesis  Report.  This 
notice  announces  the  availability  (jf  this 
report  for  public  comment  by  experts, 
interested  organizations  and 
individuals,  and  the  public  Comments 
that  are  provided  will  be  ('valuatecf, 
integrated,  and  used,  as  appropriate,  in 
the  revision  of  this  draft  of  the  report. 
An  information  sheet  providing  specific 
requests  for  formatting  submissions  of 
comments  is  avaiUible  on  the  Web  site 
All  c;omments  must  indicate  who  is 
submitting  the  comments  The  emphasis 
should  be  on  providing  detailed 
recommendalums  on  the  Overview  and/ 
or  on  specific  chapters  of  the 
Foundation  report  so  that  changes  can 
be  considered  that  address  the 
comment  To  be  most  useful,  comments 
should  be  specific  in  suggesting 
alternative  wording  or  other  changes  to 
the  text  of  a  particular  paragraph  or 
chapter  and,  where  appropriate,  offer 
supporting  information  and  peer- 


reviewed  referencx's  supporting  the 
proposed  changes  Comments  on  the 
overall  tone,  internal  consistency,  and 
scientific  validity  of  the  Overview  and 
(  hapters  and  comments  expressing  the 
reasons  for  agreement  or  disagreement 
with  specific  major  points  are  also 
invited. 

The  materials  available  for  review 
include  the  draft  versions  of  the 
Overview  report  and  Foundation 
chapters  D(x.uments  available  for 
review  include  the  following: 

Overview  Report 

Foundation  Report  (listing  is  of  subject 
matter  of  chapter) 

1  C;limate  Change 

2  Vegetation  and  Biochemistry 
Scenarios 

.1  Socioeconomic  Change 
4   Northeast 
5.  Southeast 

6  Midwest 

7  Great  Plains 

8  West 

9  Pacific  Northwest 

10  Alaska 
n.  Islands 

12.  Native  Peoples  and  Homelands 

13  Agriculture 

14  Water  Resources 

15  Human  Health 

16.  Coastal  Areas  and  Marine  Resources 

17.  Forests 

18.  Conclusions 

19  Research  Needs 

III.  Public  Availability  of  Comments 

Subsequent  to  the  receipt  and 
collation  of  the  comments,  the 
collection  of  comments  received  will  be 
available  for  public  inspection 
weekdays  during  normal  business  hours 
at  the  library  of  the  National  .Science 
Foundation  in  Arlingtcm,  VA. 
Appointments  can  be  made  by  calling 
703-306-0658 

Urtt.Mi    liinefi.  JOOO 
Karen  |.  York, 

Hiirruin  Hrsounc  and  Mana)(fment  Specialist 
IKK  UiM    {)()-147)2  Filfd  B-^-OO.  H:45  ami 
BILUNQ  COOC  755S-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

Consolidatsd  Gutdanca  About 
Material*  Licanaes:  Program-Specific 
Guidance  At>out  Service  Provider 
Licensee 

agency:  C  S  Nuclear  Regulatory- 
Commission  (NRC) 
ACTK5N:  Notice  of  Availability  and 
Re(juest  for  Comments, 


summary:  The  NRC  is  announcing  the 
availability  of,  and  requesting  comments 
on,  draft  NUREG-1556,  Volume  18. 
"Consolidated  Guidance  about  Materials 
Licen.ses.  Program-Specific  Guidance 
about  .Service  Provider  Licenses,  "  dated 
May  2000. 

The  NRC  is  using  Business  Process 
Redesign  techniques  to  redesign  its 
materials  licensing  process,  as  described 
in  NUREG-1539,  "Methodology  and 
Findings  of  the  NRC's  Materials 
Licensing  Process  Redesign."  A  critical 
element  of  the  new  process  is 
consolidating  and  updating  numerous 
guidance  documents  into  a  NUREG- 
series  of  reports.  This  draft  NUREG 
report  is  the  18th  guidance  document 
developed  to  support  an  improved 
materials  licensing  process. 

This  guidance  is  intended  for  use  by 
applicants,  licensees,  and  the  NRC  staff, 
and  will  also  be  available  to  Agreement 
States.  This  document  combines  and 
updates  the  guidance  found  in  the 
following  draft  regulatory  guides: 
"Guide  for  the  Application  for  a  License 
for  the  Use  of  Radioactive  Materials  for 
Calibrating  Radiation  Survey  and 
Monitoring  Instruments,"  "Guide  for  the 
Application  for  the  Use  of  Radioactive 
Materials  in  Leak-Testing  Services,"  and 
"Guide  for  the  Applications  for  the  Use 
of  Radioactive  Materials  in  Servicing 
Preregistered  Gauges,  Measuring 
Devices,  and  Sealed  Sources  Used  in 
Such  Devices."  Additionally,  NRC  .staff 
included  information  contained  in  the 
corresponding  Standard  Review  Plans 
for  these  three  draft  regulatory  guides. 
This  draft  report  takes  a  more  risk- 
informed,  performance-based  approach 
to  licensing  service  providers,  and 
reduces  the  information  (amount  and 
level  of  detail)  needed  to  support  an 
application  for  these  activities.  This 
document  is  strictly  for  public  comment 
and  is  not  for  use  in  preparing  or 
reviewing  service  provider  licenses 
until  it  is  published  in  final  form.  It  is 
being  distributed  for  comment  to 
encourage  public  participation  in  its 
development. 

DATES:  The  comment  period  ends 
August  11.  2000.  Comments  received 
after  that  time  will  be  considered  if 
practicable. 

ADDRESSES:  Submit  written  comments 
to:  Chief,  Rules  and  Directives  Branch, 
Division  of  Administrative  Services, 
Office  of  Administration,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC.  20555-0001.  Hand-deliver 
comments  to  11545  Rockville  Pike. 
Rockville,  Maryland,  between  7:15  a.m. 
and  4:30  p.m.  on  Federal  workdays. 
Comments  mav  also  be  submitted 
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through  the  Internet  by  addressing 
electronic  mail  to  dlml@nrc.gov. 

Those  considering  public  comment 
may  request  a  free  single  copy  of  draft 
NUREG-1556,  Volume  18,  by  writing  to 
the  U.S.  Nuclear  Regulatory 
Commission,  ATTN:  Mrs.  Carrie  Brown, 
Mail  Stop  TWFN  9-C-24,  Washington. 
DC.  20555-0001.  Alternatively,  submit 
requests  through  the  Internet  by 
addressing  electronic  mail  to 
cxb@iu-c.gov.  A  copy  of  draft  NUREG- 
1556,  Volume  18.  is  also  available  for 
inspection  and/or  copying  for  a  fee  in 
the  NRC  Public  Document  Room,  2120 
L  Street,  NW.  (Lower  Level), 
Washington,  D.C.  20555-0001. 

The  Presidential  Memorandum  dated 
June  1.  1998,  entitled,  "Plain  Language 
in  Govenunent  Writing,"  directed  that 
the  Federal  government's  writing  be  in 
plain  language.  The  NRC  requests 
comments  on  this  licensing  guidance 
NUREG  specifically  with  respect  to  the 
clarity  and  effectiveness  of  the  language 
used.  Comments  should  be  sent  to  the 
address  listed  above. 
FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Carrie  Brown,  TWFN  9-F-24,  Division 
of  Industrial  and  Medical  Nuclear 
Safety,  Office  of  Nuclear  Material  Safety 
and  Safeguards,  U.S.  Nuclear  Regulatory 
Commission.  Washington.  D.C.  20555, 
telephone  (301)  415-8092;  electronic 
mail  address:  cxb@nrc.gov. 

Electronic  Access 

Draft  NUREG-1556,  Vol.  18  is 
available  electronically  by  visiting  the 
NRC's  Home  Page  [http://wH'w. nrc.gov/ 
nrc/nucmat.html). 

For  the  Nuclear  Regulatory-  Commission. 
Dated  at  Rockville,  Maryland,  this  6th  day 
of  lune.  2000. 

Catherine  Haney, 

Acting  Chief.  Rulemaking  and  Guidance 
Branch,  Division  of  Industrial  and  Medical 
Nuclear  Safety.  NMSS. 

[FR  Doc.  00-14758  Filed  6-9-00;  8:45  ami 
BILUNG  CODE  7590-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Submlsaion  for  OMB  Review; 
Comment  Requeet 

Upon  Written  Request  Copies  Available 
From:  Securities  and  Exchange 
Commission,  Office  of  Filings  and 
Information  Services,  Washington,  DC 
20549. 

Extension: 

Rule  17f-l,  SEC  File  No.  270-236.  OMB 

Control  No.  3235-0222 
Form  N-17f-l.  SEC  File  No.  270-316. 
OMB  Control  No.  3235-0359 


Rule  17f-2.  SEC  File  No.  270-233,  OMB 

Control  No.  3235-0223 
Form  .\-17f-2.  SEC  File  No.  270-317. 

OMB  Control  No.  3235-0360 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.)  the  Securities 
and  Exchange  Commission 
("Commission")  has  submitted  to  the 
Office  of  Management  and  Budget 
requests  for  extension  of  the  previously 
approved  collections  of  information 
discussed  below. 

Rule  1 7f-l  under  the  Investment 
Company  Act  of  1940  (the  "Act")  is 
entitled:  "Custody  of  Securities  with 
Members  of  National  Securities 
Exchanges."  Rule  17f-l  provides  that 
any  registered  management  investment 
company  ("fund")  that  wishes  to  place 
its  assets  in  the  custody  of  a  national 
securities  exchange  member  may  do  so 
only  under  a  written  contract  that  must 
be  ratified  initially  and  approved 
annually  by  a  majority  of  the  funds 
board  of  directors.  The  written  contract 
also  must  contain  certain  specified 
provisions.  In  addition,  the  rule  requires 
an  independent  public  accountant  to 
examine  the  fund's  assets  in  the  custody 
of  the  exchange  member  at  least  three 
times  during  the  fund's  fiscal  year.  The 
rule  requires  the  written  contract  and 
the  certificate  of  each  examination  to  be 
transmitted  to  the  Commission.  The 
purpose  of  the  rule  is  to  ensure  the 
safekeeping  of  fund  assets. 

Commission  staff  estimates  that 
approximately  five  funds  maintain  their 
assets  with  a  national  securities 
exchange  member. '  The  annual  burden 
of  the  rule's  requirements  is  estimated 
to  be  approximately  4.5  hours  for  each 
of  these  funds.^  Commission  staff 
estimates  the  total  annual  burden  for  all 
funds  is  22,5  hours. 

Compliance  with  the  collection  of 
information  required  by  rule  1 7f-l  is 
mandatory  for  funds  that  place  their 
assets  in  the  custody  of  a  national 
securities  exchange.  Responses  will  not 
be  kept  confidential.  Form  N-17f-l  is 
entitled:  "Certificate  of  Accounting  of 
Securities  and  Similar  Investments  of  a 
Management  Investment  Company  in 
the  Custody  of  Members  of  National 
Securities  Exchanges."  Form  N-17f-l  is 
the  cover  sheet  for  accountant 


'  The  Commission's  records  show  that  five  funds 
filed  Form  N-17f-l  during  calendar  year  1999. 

*  The  Commission  staff  estimates,  based  upon  the 
experience  of  staff  familiar  with  the  information 
collection  requirements  of  the  rule,  that  each  fund 
spends  approximately  4.5  hours  annually  in 
complying  with  the  rule's  requirements:  4  hours  of 
clerical  time  (1  hour  to  prepare  the  custodial 
contract  for  board  review  and  to  transmit  the 
contract,  and  1  hour  to  transmit  of  the  accountant's 
certificates  three  times  yearly),  and  0.5  hours  for  the 
board  of  directors  to  ratif>'  the  custodial  contract. 


examination  certificates  filed  under  rule 
17f-l  of  the  Act.  Rule  17f-l  requires  the 
accountants  certificate  of  each 
examination  be  attached  to  Form  N- 
17f-l  and  transmitted  to  the 
Commission  promptly  after  each 
examination.  The  form  facilities  the 
filing  of  the  accountants  certificate,  and 
increases  the  accessibility  of  the 
certificate  to  both  Commission's  staff 
and  interested  investors. 

Commission  staff  estimates  that 
approximately  five  funds  maintain  their 
assets  with  a  national  securities 
exchange  member.  The  annual  burden 
of  the  rule's  requirements  is  estimated 
to  be  approximately  27  minutes  for  each 
of  these  funds.  ^  The  total  annual  burden 
for  all  funds  is  therefore  estimated  to  be 
2.25  burden  hours. 

Compliance  with  the  collection  of 
information  required  by  Form  N-1 7f-l 
is  mandatory  for  funds  that  place  their 
assets  in  the  custody  of  a  national 
securities  exchange  member. 

Rule  1 7f-2  under  the  Act  is  entitled: 
"Custody  of  Investments  by  Registered 
Management  Investment  Company." 
Rule  1 7f-2  establishes  safeguards  for 
arrangements  in  which  a  registered 
management  investment  company  is 
deemed  to  maintain  custody  of  its  own 
assets,  such  as  when  the  fund  maintains 
its  assets  in  a  facility  that  provides 
safekeeping  but  not  custodial  ser\'ices 
The  rule  includes  several  recordkeeping 
or  reporting  requirements.  The  funds 
directors  must  prepare  a  resolution 
designating  not  more  than  five  fund 
officers  or  responsible  employees  who 
may  have  access  to  the  funds  assets. 
The  designated  access  persons  (two  or 
more  of  whom  must  act  jointly  when 
handling  fund  assets)  must  prepare  a 
WTitten  notation  providing  certain 
information  about  each  deposit  or 
withdrawal  of  fund  assets,  and  must 
transmit  the  notation  to  another  officer 
or  director  designated  by  the  directors. 
Independent  public  accounts  must 
verify  the  fund's  assets  at  least  three 
times  a  year,  and  two  of  the 
examinations  must  be  unscheduled. 

The  requirement  that  directors 
designate  access  persons  is  intended  to 
ensure  that  directors  evaluate  the 
trustwortliiness  of  insiders  who  handle 
fund  assets.  The  requirements  that 
access  persons  act  jointly  in  handling 
fund  assets,  prepare  a  written  notation 
of  each  transaction,  and  transmit  the 
notation  to  another  designated  person 


'  Commission  staff  estimates  that  it  takes 
approximately  9  minutes  of  clerical  time  to  prepare 
each  Form  N-17f-l ,  This  estimated  is  based  on 
Commission  staff  members  filling  out  the  Form  N- 
17f-l   Each  fund  is  required  to  file  Form  N-17f-] 
three  times  annually,  for  an  average  hour  burden 
per  dund  of  27  minutes. 
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an*  intf^ndeil  tn  rt-tliu  ••  thf  risk  nt 
misappropriation  of  fund  assets  hv 
access  pfirsons.  diui  to  ensur*'  that 
adt'qiiate  rt'( ords  .irc  prepared,  reviewed 
hv  a  responsihle  third  person,  and 
avail.ihle  for  examination  hy  the 
(!oinmission  The  requirement  that 
auditors  verifv  fund  assets  without 
notice  twice  each  vear  is  intended  to 
provide  an  additional  lieterrent  to  the 
misappropiation  of  fund  assets  and  to 
detect  any  irregulatirites 

Cinmmission  staff  estimates  that 
approximately  204  funds  rely  upon  the 
rule  (and  that  eaih  fund  offers  an 
average  of  two  separate  series  or 
portfolios  subitH:t  to  the  rule)'* 
Commission  staff  estimates  that  each 
fund  spends  approximately  2  hours 
annually  in  drafting  resolutions  by 
directors,  24  hours  annually  in 
preparing  transacrtion  notations,  and  100 
hours  annually  assisting  independent 
public  accountants  perform 
unscheduled  verifications  of  assets  '• 
The  total  annual  burden  of  the  rule's 
paperwork  rtjquirements  thus  is 
estimated  to  be  25.704  hours  This 
represents  an  increase  of  10,844  hours 
from  a  prior  estimate  of  1.1, HhO  hours, 
based  on  an  increase  in  the  number  of 
funds  relying  on  the  rule  from  1 10  to 
204  funds. 

Form  N-17f-2  is  entitled  "Certificate 
of  Accounting  of  Securities  and  Similar 
Investments  in  the  Caistody  of 
Management  Investment  Companies.  " 
Form  N-17f-2  is  the  cover  sheet  for  the 
accountant  examination  certificates 
filed  under  rule  17f-2  of  the  Act  by 
registered  management  investment 
companies  maintaining  custody  of 
securities  or  other  investments  Form 
N-17f-2  facilitates  the  filing  of  the 
accountant's  examination  certificates. 
The  use  of  the  form  allows  the 
certificates  to  be  filed  ele<:tronically, 
and  increases  the  accessibility  of  the 
examination  certificates  to  both  the 
Commissions  examination  staff  and 
interested  investors  by  ensuring  that  the 
certificates  are  filed  under  the  proper 
SEC  file  number  and  the  correct  name 
of  a  fund. 

Commission  staff  estimates  that 
approximately  204  funds  rely  on  rule 
17f-2,  and  therefore,  file  Form  N-17f- 
2  with  the  (kimmission.  A  fund  relying 
on  rule  17f-2  must  file  the  form  with 
the  Commission  at  least  three  times  a 


year  ( jirnnussion  staff  estimates  that 
eac  h  fund  spends  approximately  nine 
minutes  (0  15  hours)  preparing  each 
response  on  Form  N-17f-2  ''  Therefore, 
the  total  annual  burden  of  Form  N-17f- 
2's  annual  paperwork  requirements  is 
estimated  to  be  approximately  92 
hours,'  an  increase  of  72  hours  from  the 
prior  estimate  of  20  hours  The  increase 
in  the  annual  hour  burden  is  primarily 
attributable  to  the  increase  in  the 
number  of  respondents  from  130  funds 
to  204  funds  » 

(Complying  with  the  collection  of 
information  requirements  of  the  rule  is 
mandatory  for  those  funds  that  maintain 
custody  of  their  own  assets.  The 
information  provided  to  the 
(kimmission  by  the  fund's  independent 
public  accounts  about  each  verification 
of  the  fund's  assets  will  not  be  kept 
confidential 

The  estimate  of  average  burden  hours 
IS  made  solely  for  the  purposes  of  the 
Paperwork  Reduction  Act,  and  is  not 
derived  from  a  comprehensive  or  even 
a  representative  survey  or  study  of  the 
costs  of  (Commission  rules 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  colle<:tion  of  information 
unless  it  displays  a  currently  valid 
control  number 

Written  comments  regarding  the 
above  information  should  be  directed  to 
the  following  persons:  (i)  Desk  Officer 
for  the  Set:urities  and  Exchange 
(Commission.  Office  of  Information  and 
Regulatory  Affairs.  Office  of 
Management  and  Budget,  Room  10102, 
New  Exei:utive  Office  Building. 
Washington.  DC  20503;  and  (ii)  Michael 
E  Bartell.  Associate  Executive  Director, 
Office  of  Information  Technology. 
.Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW..  Washington,  DC 
20549.  Comments  must  be  submitted  to 
OMB  within  30  days  of  this  notice. 

UHled   lune  5.  2000. 
fonalhan  G.  Katz. 

.Sf'(  rf  fun 

(KK  Doc.  00-14716  Filed  6-9-00;  8:45  am] 
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*  .^  fund  reiving  iipiin  rult-s  17f-2  is  required  Id 
fill'  Konn  N-  1  "f-J  wilh  thf  ( lunumssi.m  ihrfc  tmu's 
vearlv  Thii  l^iiiiniisMoii  s  riM  nrdv  imiu  die  tlwl 
dpprciximHlHlv  JIM  tunds  filed  Kurni  \-17f-J  with 
the  (  jiminission  duriiix  i  al«Iidar  year  IMMM 

'  Krf(  h  iif  these  hiHir  burden  estimates  is  based 
upon  <  onversalKins  with  ^Itorneys  and  a(i;c)untants 
familiar  with  the  iiiformatinn  i  ollei  tmn 
reiMiirements  (if  the  rule 


'■  I  his  estimate  is  based  un  the  experienre  of 
members  id  the  Commissum  staff  in  completinf! 
Korm  N-17f-2 

I'his  estimate  is  based  on  the  following 

1  all  Illation  204  (respondents)  ■  i  (responses  per 
fund  per  vear)  ■  01 S  (hours  per  response)  =  91  8 
burden  hours 

"  The  estimate  of  the  hour  burden  per  fund  per 
response  remains  9  minutes  for  eath  Form  N-17f- 

2  filed  with  the  Commission  The  prior  annual  hour 
burden  estimate  was  based  on  a  i  alculation  of  05 
hiiurs  (whu  h  equals  I  minutes)  instead  of  015 
hours  m  minutes)  The  annual  hour  burden  for 
Koriii  \-I7f-2  has.  therefore,  increased  bv  onlv  42  3 
burden  hours  if  the  prior  annual  hour  burden  is 

rei  all  ulated  1 10  Irespondents)  x  :t  (responses  per 
respondent  per  vearl  x  015  (hours  per  response)  - 
44  5  burden  hours 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[R«lMM  No.  35-27180] 

Filings  Under  th«  Public  Utility  Holding 
Company  Act  of  1935,  as  Amended 
("Act") 

Iiine  =i,  2tHH) 

AGENCY:  Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  under  the  Act.  All 
interested  persons  are  referred  to  the 
application(s)  and/or  declaration! s)  for 
complete  statements  of  the  proposed 
transaction{s)  summarized  below.  The 
application(s)  and/or  declaration(s)  and 
any  amendments(s)  is/are  available  for 
public  inspection  through  the 
Commission's  Branch  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration{s) 
should  submit  their  views  in  writing  by 
lune  27,  2000.  to  the  Secretary, 
Securities  and  Exchange  Commission. 
Washington.  DC  20549-0609.  and  serve 
a  copy  on  the  relevant  applicant(s)  and/ 
or  declarant(s)  at  the  address(es) 
specified  below.  Proof  of  service  (by 
affidavit  or.  in  the  case  of  an  attorney  at 
law.  by  certificate)  should  be  filed  with 
the  request.  Any  request  for  hearing 
should  identify  specifically  the  issues  of 
facts  or  law  that  are  disputed.  A  person 
who  so  requests  will  be  notified  of  any 
hearing,  if  ordered,  emd  will  receive  a 
copy  of  any  notice  or  order  issued  in  the 
matter.  After  June  27.  2000.  the 
application(s)  and/or  declaration(s).  as 
filed  or  as  amended,  may  be  granted 
and/or  permitted  to  become  effective. 

Allegheny  Energy.  Inc..  et  al.  (70-9627) 

Allegheny  Energy,  Inc.. 
("Allegheny"),  a  registered  holding 
company,  Allegheny  Energy  Service 
Company  ( "AESC ").  a  service 
subsidiary  of  Allegheny.  The  Potomac 
Edison  Company  ("Potomac  Edison"),  a 
wholly  owned  electric  public  utility 
subsidiary  of  Allegheny,  all  located  at 
10435  Downsville  Pike.  Hagerstown. 
Maryland  21740-1766.  and  Allegheny 
Energy  Supply  Company.  LLC.  a  wholly 
owned  nonutility  subsidiary  of 
Allegheny  located  at  10435  Downsville 
Pike.  Hagerstown.  Maryland  21740- 
1766.  and  Allegheny  Energy  Supply 
Company.  LLC.  a  wholly  owTied 
nonutility  subsidiary  of  Allegheny 
located  at  R.R.  12.  P.O.  Box  1000. 
Roseytown.  Pennsylvania  15601 
("Cienco"  and  collectively, 
"Applicants"),  have  filed  an 
application-declaration  under  sections 


6(a),  7.  9(a).  10.  12(b).  12(c),  12(d),  and 
13(b)  of  the  Act.  and  rules  43.  44,  45.  46. 
54.  90  and  91  under  the  Act. 

Potomac  Edison,  subject  to  obtaining 
the  requisite  regulatory  approvals, 
intends  to  leave  the  generating  business 
entirely.  To  accomplish  this.  Applicants 
request  authority  for  Potomac  Edison  to 
transfer  most  of  its  electric  generating 
business  to  Cienco.  which  was  organized 
to  compete  in  deregulated,  competitive 
electricity  generation  markets. 
Specificadly,  Applicants  request 
authority  for  Potomac  Edison  to  transfer 
to  CJenco,  at  net  book  value,  Potomac 
Edison's  undivided  owmership  interests 
in  certain  jointly  held  and  certain 
wholly  owned  generating  facilities  and 
related  fixed  assets  ( 'Cienerating 
Assets"),  in  certain  current  assets 
related  to  the  Cienerating  Assets 
("Related  Assets"),  and  other  related 
interests  ("Other  Interests")  each  of 
which  is  more  particularly  described 
below.  In  addition,  Applicants  request 
authority  for  Potomac  Edison  to  transfer 
and  for  Genco  to  assume  certain  net 
liabilities  and  debt  associated  with  the 
Generation  Assets  and  Related  Assets 
("Related  Liabilities").  As  discussed 
below.  Applicants  also  request  authority 
for  Potomac  Edison  to  transfer  its 
undivided  ownership  interests  in 
certain  hydroelectric  generating  stations 
located  in  Virginia  ("Virginia  Hydros") 
to  a  subsidiary  it  proposes  to  organize. 
PE  VA  Hydro.  LLC  ("PE  VA  Hydro"). 

The  C^nerating  Assets  consist  of  the 
undivided  ownership  interests  in  the 
following  generating  facilities:  a  25% 
interest  in  the  Fort  Martin  Power  station 
located  in  Maidsville,  West  Virginia;  a 
33%  interest  in  the  Albright  Power 
Station  located  in  Albright,  West 
Virginia;  a  32.76%  interest  in  the 
Harrison  Power  Station  located  in 
Shinnston,  West  Virginia;  a  20% 
interest  in  the  Hatfield's  Ferry  Power 
Station  located  in  MasontowTi, 
Pennsylvania;  a  30%  interest  in  the 
Pleasants  Power  Station,  located  in 
Saint  Mary's,  West  Virginia;  a  100% 
interest  in  the  R.  Paul  Smith  Station  and 
R,  Paul  Smith  Ash  Basin,  both  located 
in  Williamsport,  Maryland;  and  a  100% 
interest  in  the  Millville,  Dam  #4  and 
Dam  #5  hydro  stations  located  in  West 
Virginia.  "The  Generating  Assets  also 
consist  of  step-up  transformers  and 
ancillary  transmission  and  distribution 
equipment,  production  equipment, 
buffers  and  rights  of  way,  and  other 
equipment  that  connect  the  Generating 
Assets  to  the  transmission  grid. 
Applicants  project  that  the  total  net 
book  value  of  the  Generating  Assets  will 
be  approximately  $448.4  million  as  of 
June  30,  2000.  Potomac  Edison  also 
intends  to  transfer  fuel,  supplies,  and 
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other  inventory  ("Inventory  ")  to  Genco 
through  intermediate  subsidiaries  more 
particularly  described  below.' 

The  Related  Assets  consist  of  current 
assets,  deferred  charges,  cash,  temporarv 
cash  investments,  and  an  undivided 
28%  ownership  interest  in  Allegheny 
Generating  Company  ("ACC").^ 
Applicants  project  that  the  net  book 
value  of  the  Related  Assets  will  be 
approximately  $57.9  million  as  of  June 
30.  2000.  The  Other  Interests  consist  of 
an  undivided  2%  ovraership  interest  in 
Ohio  Valley  Electric  Corporation 
("OVEC"),  a  pubhc  utility,  and  Potomac 
Edison's  rights  and  obligations  under 
four  agreements  regarding  the  operation 
of  four  of  the  generating  facilities 
included  as  Generating  Assets. 

The  Related  Liabilities  consist  of 
accounts  payables,  accrued  taxes,  tax 
deferrals,  pollution  control  bonds,  and 
other  deferred  credits  related  to  the 
Generating  Assets.  Applicants  project 
that  the  book  value  of  the  Related 
Liabilities  will  be  approximately  $215.3 
million  as  of  July  1,  2000.  Applicants 
state  that  the  Related  Liabilities  do  not 
include  Potomac  Edison's  first  mortgage 
bonds.  Applicants  state  that  Potomac 
Edison  expects  to  obtain  a  release  from 
the  lien  of  the  first  mortgage  by  pledging 
additional  bondable  property  in  an 
amount  not  to  exceed  the  net  book  value 
of  the  Generating  Assets,  which  could 
include  remaining  utility  assets  of 
Potomac  Edison,  and  request  authority 
to  pledge  those  assets  to  obtain  the 
described  release. 

The  Virginia  Hydros  consist  of 
Potomac  Edison's  undivided  100% 
ownership  interests  in  the  Luray, 
Newport,  Shenandoah  and  Warren 
hydroelectric  generating  stations. 
According  to  Applicants,  the  net  book 
value  of  the  Virginia  Hydros  will  be 
approximately  $3.6  million  as  of  Jime 
30.  2000. 

To  accomplish  the  proposed  transfers. 
Applicants  request  authority  to  form 
two  limited  liability  corporations.  PE 
Transferring  Agent,  LLC  ("PE 
Transferring  Agency")  and  PE  Genco. 
LLC  ("PE  Genco").  Potomac  Edison 
would  acquire  the  ownership  interests 
in  PE  Transferring  Agent  in  exchange 
for  an  initial  cash  contribution  of 
$200,000,  and  PE  Transferring  Agent 
would  acquire  the  membership  interests 


'  Applicants  state  that  Potomac  Edison  will 
transfer  the  Inventon-  at  net  book  value.  Applicants 
project  that  the  net  book  value  of  the  Inventorv  will 
be  approximately  S32.8  million  as  of  |une  30.  2000 

•'  AGC.  a  Virginia  corporation  that  is  currentlv 
jointly  owned  by  Potomac  Edison.  Genco,  and 
Monongahela  Power  Company,  owns  a  40% 
undivided  interest  in  a  pumped  storage 
hydroelectric  generating  facility  and  related 
facilities  located  in  Bath  County.  Virginia. 


in  PE  Genco  for  an  initial  cash 
contribution  of  $100,000.  with  the 
contributions  to  be  in  the  form  of 
collateralized  government  obligations. 
Potomac  Edison  would  then  transfer 
its  undivided  ownership  interests  in  the 
Generating  Assets.  Related  Assets. 
Inventon,-  and  Other  Interests  to  PE 
Transferring  Agent.  PE  Transferring 
Agent  would  issue  a  promissory  note  to 
Potomac  Edison  in  an  amount  equal  to 
the  sum  of  the  net  book  values  of  the 
Generating  Assets  and  Inventory 
("Purchase  Note")  in  exchange  for  the 
transfer  of  these  assets.  In  order  to 
assure  that  PE  Transferring  agent  has 
sufficient  assets  to  cover  the  principal 
amount  of  the  Purchase  Note  and  its 
accrued  interest.  Potomac  Edison  would 
issue  a  non-interest  bearing  note  to  PE 
Transferring  agent  in  an  amount  $20 
million  greater  than  the  Purchase  Note 
as  a  capital  contribution.  In  addition. 
Potomac  Edison  would  issue  a  non- 
interest  bearing  promissory  note  to  PE 
Transferring  Agency  in  an  amount 
constituting  the  difference  between  the 
net  book  values  of  the  Related  Assets 
and  the  Related  Liabilities. 

PE  Transferring  Agent  would  in  turn 
contribute  the  undivided  ownership 
interests  in  the  Generating  Assets, 
Related  Assets,  Inventory  and  Other 
Interests  to  PE  Genco,  which  would  also 
assume  the  Related  Liabilities.  PE 
Transferring  Agent  would  then  dividend 
its  membership  interests  in  PE  Genco  to 
Potomac  Edison,  which  would  in  turn 
dividend  these  membership  interests  to 
Allegheny,  after  which  PE  Genco  would 
merge  with  Genco. 

Applicants  state  that  it  is  undesirable, 
at  this  time,  for  Genco  to  directly 
acquire  the  Virginia  Hydros  because  the 
acquisition  could  subject  Genco  to 
regulation  as  a  "public  utility"  under 
Virginia  law.  In  order  to  facilitate 
Potomac  Edison's  exit  from  the 
generation  business  and  Gencos  entr\' 
into  Virginia"s  deregulated  generation 
market.  Applicants  request  authority  for 
Potomac  Edison  to  organize  and  acquire 
PE  VA  Hydro  and  for  Potomac  Edison 
to  transfer  the  Virginia  Hydros  to  PE  VA 
Hydro.  Applicants  also  request 
authority  for  Potomac  Edison  to 
dividend  the  membership  interests  in 
PE  VA  Hydro  to  Allegheny,  and  for 
Allegheny  to  contribute  these  interests 
in  PE  VA  Hydro  to  Genco,  making  PE 
VA  Hydro  a  wholly  owned  subsidiar}-  of 
Genco. 

In  addition.  Applicants  request 
authority  for  Potomac  Edison  to  render 
operating  services  with  respect  to  the 
Generating  Assets  on  behalf  of  Genco. 
and  to  render  operating  ser\'ices  with 
respect  to  the  Virginia  Hvdros  on  behalf 
of  PE  VA  Hydro,  until  Genco  and  PE  VA 
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Hydro  obtain  the  nccnssarv  pt^rmits  and 
licenses  to  operate  the  {Generating 
Assets  and  the  Virginia  Hydros, 
respectively  These  services  will  be 
rendered  at  cost,  in  accordance  with 
rules  90  and  41  under  the  Act   Further, 
Applicants  request  authority  for  AK 
Units  1  and  2,  LLC  ("AEU"),  a  public 
utility  subsidiary  of  Allegheny,  to  merge 
with  tienco  in  exchange  for  (ienco 
assuming  the  former  i:ompany's 
outstanding  debt. ' 

For  thie  c:iinimi>suiii  hv  thf  Divisniri  ot 
IruHslnitTit  Management,  pursuaiil  tci 
delegated  authontv 
Margaret  H.  McFarland, 
Drputv  SfiTftan 
IKK  Doi    (H)-14717  Filed  &-9-00;  8:45  am) 

BtLLMG  COOe  8010-01 -M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

iMiMr  Delisting;  Notice  of  Application 
To  Withdraw  From  Listing  and 
Registration;  (Reunion  Industries,  Inc., 
Common  Stock,  $.01  Par  Value)  File 
No.  1-15739 

lune  .=).  2000 

Reunion  Industries,  Inc.  ("Company") 
has  filed  an  application  with  the 
Securities  and  E.\change  Commission 
("Commission"),  pursuant  to  Section 
12(d)  of  the  Securities  Exchange  Act  of 
1934  ("Act")  '  and  Rule  12d2-2(d) 
thereunder.-  to  withdraw  its  Common 
Stock,  $.01  par  value  ("Security"),  from 
listing  and  registration  on  the  Pacific; 
Exchange.  Inc  ("PCX"). 

Following  the  completion  of  its 
merger  with  Chatwins  (Group,  Inc  .  on 
March  16,  2000,  the  Company,  whose 
Security  has  been  li.sted  on  the  PCX, 
additionally  effected  its  listing  and 
registration  on  the  American  Stock 
Ext:hange  ("Amex")  Trading  in  the 
Security  on  the  Amex  began  on  March 
23.  2000.  The  (Company's  board  of 
directors  subsecjuently  determined  that 
the  Security's  limited  trading  volume  on 
the  PCX,  compared  with  that  on  the 
Amex,  did  not  justify  the  cost  of 
maintaining  such  listing.  On  March  27. 
2000,  therefore,  the  Company's  board 
passed  a  resolution  authorizing  the 
withdrawal  of  the  Security  from  listing 
and  registration  on  th<«  PCX. 

The  PCX.  having  detennined  th.it  the 
Company  complied  with  the  rules  of  the 
PCX  governing  the  withdrawal  of  the 
Security  from  listing  and  registration, 
has  indicated  by  letter  to  the  fiompany 


that  it  shall  not  interpose  any  objection 
to  the  proposed  withdrawal.  The  matter 
was  considered  and  decided  by  the 
Equity  Listings  Committee  of  the  PCX  at 
a  meeting  held  on  May  2.  2000. 

The  Company's  application  relates 
solely  to  the  withdrawal  of  the  Security 
from  listing  and  registration  on  the  PCX 
and  shall  have  no  effect  upon  the 
Security's  continued  listing  and 
registration  on  the  Amex  under  Section 
12(b)  of  the  Act.' 

Any  interested  persons  may.  on  or 
before  [une  26.  2000.  submit  by  letter  to 
the  Secretan  of  the  Securities  and 
Exchange  Clommission.  450  Fifth  Street. 
NW  .  Washington.  DC  20549-0609.  facts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  PCX  and  what  terms,  if  any, 
should  be  imposed  by  the  Commission 
for  the  protection  of  investors.  The 
Commission,  based  on  the  information 
submitted  to  it.  will  issue  an  order 
granting  the  application  after  the  date 
mentioned  above,  unless  the 
(lommission  determines  to  order  a 
hearing  on  the  matter. 

Fur  the  C^ommission.  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority  ■• 
lonalhan  G.  Katz. 
Sf(  Tftary 

|FR  Doc.  0O-14719  Filed  fi-^-OO;  8  45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-42894;  File  No.  SR-Amei- 
99-36] 

Self -Regulatory  Organizatons:  Orders 
Approving  a  Proposed  Rule  Change 
and  Notice  of  Filing  and  Order 
Granting  Accelerated  Approval  to 
Amendment  Nos.  1,  2,  and  3  to  the 
Proposed  Rule  Change  by  the 
American  Stock  Exchange  LLC 
Relating  to  Facilitation,  Solicitation, 
and  Crossing  Transactions 

Inn.'  2    J(H)(> 

I,  Introduction 

On  September  2,  1999.  the  American 
Stock  Exchange  LLC  ("Amex  "  or 
•Exchange")  filed  with  the  Securities 
and  Exchange  Commission  (  "SE(""  or 
"Commission")  pursuant  to  Section 
1 '}(!))( 1 )  of  the  Securities  Exchange  Act 
of  1934  CAct"),'  and  Rule  19-4 
thereunder. ■'  a  proposed  nile  change  to 
amend  its  rules  by  adopting 


Commentary  .02(d)  and  Commentar>'  .04 
to  Amex  Rule  950(d). '  The  proposed 
rule  change  was  published  for  comment 
in  the  Federal  Register  on  October  15. 
1999."  On  November  1.  1999.  May  26. 
2000.  and  May  31.  2000.  the  Amex  filed 
Amendment  Nos.  1.2.  and  3. 
respectively,  to  the  proposal.^  No 
comments  were  received  regarding  the 
proposed  rule  change  This  order 
approves  the  portion  of  the  proposal,  as 
amended,  adopting  Commentary  04  to 
Amex  Rule  950(d):  this  order  also 
approves  the  portion  of  the  proposal 
adopting  Commentary  .02(d)  to  Amex 
Rule  950(d)  on  a  pilot  basis  until  August 
31.  2000.  Finally,  this  order  accelerates 
approval  of  Amendment  Nos.  1.  2  and 
3.  and  solicits  comments  from  interested 
persons  on  those  amendments. 

II.  Description  of  the  Proposal 

A.  Proposed  New  Commentary  .02(d) 

Commentary  02  to  Amex  Rule  950(d) 
generally  sets  forth  the  procedures  by 
which  a  floor  broker  representing  the 
order  of  a  public  customer  of  a  member 
firm  may  cross  that  order  with  a  contra 
side  order  from  the  firm's  proprietary 
account.  In  these  circumstances,  the 
firm  is  said  to  be  "facilitating"  the 
customer  order,  and  the  transaction  is 
called  a  "facilitation  cross." 

Under  the  current  version  of  the  rule, 
a  floor  broker  seeking  to  execute  a 
facilitation  cross  must  first  bring  the 
transaction  to  the  trading  floor  and 
request  a  market  from  the  trading 
crowd.  After  receiving  bids  and  offers 
from  the  crowd,  the  floor  broker  must 
propose  a  price  at  which  to  cross  the 
order  that  improves  upon  the  price 
provided  by  the  crowd.  However,  before 
the  floor  broker  can  effect  the  cross,  the 
market  makers  in  the  crowd  are  given 
the  opportunity  to  take  all  or  part  of  the 
transaction  at  the  proposed  price. 

Under  the  current  rule,  if  the  crowd 
does  not  want  to  participate  in  the  trade, 
the  floor  broker  may  proceed  with  the 
cross.  If  the  crowd  wants  to  take  part  of 
the  order,  however,  the  crowd  has 
precedence  and  the  floor  broker  may 
cross  only  that  amount  remaining  after 
the  crowd  has  taken  its  portion.  If  the 
crowd  wants  to  take  the  entire  order,  the 
floor  broker  will  not  be  able  to  cross  any 
part  of  the  order. 


All  's  principal  assiM?,  arr  to  44MVV  «iiiiHrali 
mils  in  .SpringdMlo,  I'tdinsylvania. 

'  15  II  SC   7nm 
1  -  (.1  K  J40  I2il2-J((i) 


'  r>  1  SI.  -h;(i>i 

*  17  CI  K  2011  10-l(.il(l) 
I  15  I    .SC    7Hs((.|(ll 
'17(;!K  2411  I'll—* 


'Thi- 1  iirrcnt  priiposal  rpplacos  an  earliiT 
pripospil  (fill-  Nn  .SK-.^inc\-')8-iq|  that  ih.'  Amex 
withdrew    See  Si'i  iiritu's  E\(  hangc  .Ai  I  Rcleasp  No. 
41H64  Nil   41Hh4  (S.-ptemliPr  10.  1999).  M  FR  50843 
(SpptHml>*-r  20,  1999) 

■•  Siv  Sfi  unties  Exc  hanfie  .^<  t  Release  No  419H5 
(October  7.  1999)   b4  FR  5599H 

■The  moiiifitalions  made  bv  these  amendments 
are  ini  nrpornti-il  in  the  description  of  the  proposal 
in  Sci  tion  II  below  .  and  are  further  disi.us.sed  m 
Section  III  below. 
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The  proposed  rule  change  would  add 
new  paragraph  (d)  to  Commentary  .02  to 
establish  a  90-day  pilot  program  that 
would  apply  to  facilitation  cross 
transactions  in  equity  options. «  The 
proposal  would  entitle  the  floor  broker, 
under  certain  conditions,  to  cross  a 
specified  percentage  of  the  customer 
order  on  behalf  of  the  member  firm 
before  market  makers  in  the  crowd  can 
participate  in  the  transaction.  This 
provision  would  generally  apply  to 
orders  of  400  contracts  or  more. 
However,  the  Exchange  would  be 
permitted  to  establish  a  smaller  eligible 
order  size,  so  long  as  that  size  is  not 
smaller  than  50  contracts." 

The  percentage  of  the  floor  broker's 
guarantee  would  depend  upon  whether 
the  price  at  which  the  order  is 
ultimately  traded  is  at  the  crowd's  best 
bid  or  offer  in  response  to  the  broker's 
initial  request  for  a  market,  or  at  an 
improved  price. 

First,  the  floor  broker  would  be 
granted  a  right  under  the  proposal  to 
execute  a  facilitation  cross  even  at  a 
price  that  does  not  improve  upon  the 
best  bid  or  offer  provided  by  the  crowd 
in  response  to  his  initial  request  for  a 
market.  The  proposed  rule  change 
provides  that  where  the  trade  takes 
place  at  the  market  provided  by  the 
crowd,  all  public  customer  orders  on  the 
specialist's  book  or  represented  in  the 
trading  crowd  at  the  time  the  market 
was  established  would  need  to  be 
satisfied  first.  Once  these  public 
customer  orders  are  satisfied,  the  floor 
broker  would  be  entitled  to  facilitate 
20%  of  the  contracts  remaining  in  the 
customer  order.^ 

The  proposed  rule  change  further 
provides  that  if  the  floor  broker 
proposes  the  facilitation  cross  at  a  price 
between  the  best  bid  and  offer  provided 
by  the  crowd  in  response  to  his  initial 
request  for  a  market — and  the  crowd 
then  wants  to  take  part  or  all  of  the 
order  at  the  improved  price — the  floor 
broker  would  be  entitled  to  priority  over 
the  crowd  to  facilitate  40%  of  the 
contracts. «  However,  if  the  floor  broker 
has  proposed  the  cross  at  a  price 
between  the  best  bid  and  offer  provided 
by  the  crowd  in  response  to  his  initial 


"  See  Amendment  No  2 

"  Amendment  No.  2  concerning  proposed 
subsection  (d)(2).  The  Exchange  would  be  permitted 
to  adjust  the  eligible  order  size  on  a  class  by  class 
basis.  Telephone  conversation  between  Clarie 
McGrath.  Vice  President  and  Special  Counsel, 
Derivative  Securities.  Amex.  and  Ira  Brandriss. 
Attorney.  Division  of  Market  Regulation,  the 
Commission,  nn  May  26,  2000. 

"  See  Amendment  No.  1 .  concerning  proposed 
subsection(d)(l)(i). 

'  See  Amendment  No.  2,  which  reduces  the 
proposed  percentage  guarantee  from  50%  to  40%. 


request  for  a  market,  and  the  trading 
crowd  subsequently  improves  the  floor 
broker's  price,  and  the  facilitation  cross 
is  executed  at  that  improved  price,  the 
floor  broker  would  be  entitled  to 
priority  to  facilitate  20%  of  the 
contracts.'" 

The  proposed  rule  change  also 
provides  that  if  the  facilitation 
transaction  takes  place  at  the  specialist's 
quoted  bid  or  offer,  any  participation 
allocated  to  the  specialist  pursuant  to 
Amex  trading  floor  practices  ' '  would 
apply  only  to  the  number  of  contracts 
remaining  after  all  public  customer 
orders  have  been  filled  and  the  member 
firm's  crossing  rights  have  been 
exercised.  However,  in  no  case  could 
the  total  number  of  contracts  guaranteed 
to  the  member  firm  and  the  specialist 
exceed  40%  of  the  facilitation 
transaction. '2 

The  proposed  rule  change  makes  clear 
that  if  the  facilitation  transaction  takes 
place  at  a  price  at  which  the  specialist 
is  not  on  parity  with  registered  options 
traders  in  the  crowd,  the  specialist 
would  not  be  guaranteed  any 
participation.  The  proposal  also  makes 
clear,  however,  that  it  is  not  intended  to 
prohibit  either  a  member  firm  or 
specialist  from  trading  more  than  their 
percentage  entitlements  if  the  other 
members  of  the  trading  crowd  do  not 
choose  to  trade  with  the  remaining 
portion  of  the  facilitated  order. '^ 

B.  Proposed  New  Commentary  .04 

Proposed  new  Commentary  .04  to 
Amex  950(d)  states  that  it  may  be 
considered  conduct  inconsistent  with 
just  and  equitable  principles  of  trade  for 
any  member  or  person  associated  with 
a  member,  who  has  knowledge  of  all 
material  terms  and  conditions  of  (1)  an 
originating  order ''»  and  a  solicited 


'"See  Amendment  No.  2 

"  These  practices  provide  specialists  with  a 
greater  than  equal  participation  in  trades  that  take 
place  at  a  price  at  which  the  specialist  is  on  paritv 
with  registered  options  traders  in  the  crowd  See 
Amendment  No.  3.  The  Commission  notes  that  the 
Amex  has  separately  filed  a  proposal  to  codify  its 
specialist  allocation  practices.  See  File  No.  SR- 
Amex-00-30.  available  for  inspection  in  the 
Commission's  Public  Reference  Room 

'2  See  Amendment  No.  3.  concerning  proposed 
subsection  (d)(3). 

'^ Sep  Amendment  No.  2,  concerning  proposed 
subsection  (d)(4). 

'■•  .\mex  Rule  950(d).  Commentary  .03  states,  in 
part,  that  a  member  or  member  organization 
representing  an  order  in  options  (  "originating 
order")  may  solicit  another  member,  member 
organization,  or  non-member  broker-dealer  outside 
the  trading  crowd  ("solicited  party")  to  participate 
in  the  transaction  on  a  proprietarv  basis  provided 
the  member  or  member  organization,  upon  entering 
the  trading  crowd  to  execute  the  transaction, 
announces  to  the  trading  crowd  the  same  terms  and 
conditions  about  the  originating  order  as  disclosed 


order,  (2)  an  order  being  facilitated,  or 
(3)  orders  being  crossed,  the  execution 
of  which  are  imminent,  to  enter,  based 
on  such  knowledge,  an  order  to  buy  or 
sell  an  option  of  the  same  class  as  any 
option  that  is  the  subject  of  the  order, 
or  an  order  to  buy  or  sell  the  security 
underlying  such  class,  or  an  order  to 
buy  or  sell  any  related  instrument  until 
either  (1)  all  of  the  terms  of  the 
originating  order '  ^  and  any  changes  in 
the  terms  or  conditions  of  the  order  of 
which  the  member  or  associated  person 
has  knowledge  are  disclosed  to  the 
trading  crowd,  or  (2)  the  trade  can  no 
longer  reasonably  be  considered 
imminent  in  view  of  the  passage  of  time 
since  the  order  was  received.  For 
purposes  of  proposed  Amex  Rule 
950(d).  Commentarv-  .04.  an  order  to  buy 
or  sell  a  "related  instrument.  "  means,  in 
reference  to  an  index  option,  an  order  to 
buy  or  sell  securities  comprising  10%  or 
more  of  the  component  securities  in  the 
index  or  an  order  to  buy  or  sell  a  futures 
contract  on  an  economically  equivalent 
index. 

The  Amex  stated  that  it  seeks  to 
codify  and  expand  its  policy  prohibiting 
either  a  member  or  a  person  associated 
with  a  member  from  using  non-public 
information  for  the  member's  or 
associated  person's  benefit  bv  trading  in 
the  underlying  stock  or  any  closely 
related  instrument.  Specifically, 
proposed  Commentary'  .04  is  designed 
to  prevent  members  and  associated 
persons  from  using  undisclosed 
information  about  imminent  solicited, 
facilitated,  or  crossed  options 
transactions  to  trade  the  relevant  option 
or  any  closely  related  instrument  in 
advance  of  persons  represented  in  the 
trading  crowd.  The  Amex  believes  that 
trading  on  the  basis  of  undisclosed 
information  could  threaten  the  integrity 
of  the  auction  market  or  disadvantage 
other  market  participants. 

III.  Discussion 

After  careful  review,  the  Commission 
finds  that  the  proposed  rule  change  is 
consistent  with  the  provisions  of  the  Act 
applicable  to  a  national  securities 
exchange,  particularly  those  of  Section 


to  the  solicited  party  and  bids  at  the  pnre  he  is 
prepared  to  buy  from  the  solicited  partv  or  offers 
at  the  price  he  is  prepared  tu  sell  to  the  solicited 
party 

15  The  proposal  as  onginalh  filed  refers  to  "all 
the  terms  of  the  order  "  .Amendment  No   2  modifies 
this  phrase  to  refer  to  "all  the  terms  of  the 
originating  order."  defining  more  cleariv  the 
disclosure  requirement.  See  Section  lU.C  below, 
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fi{b)(.5)  >'■  and  Section  ()(b)(H)  ' '  of  the 
Ac:t.  and  th"  rules  and  resulations 
thereunder  '" 

,-\  Proposed  New  Comiiwntarv'  U2l(il 

The  (lonimis.sion  heheves  that 
proposed  new  (lonimentary  ()2(d)  to 
Amex  Ruh^  950(d)  will  enable  the  Aniex 
to  better  compete  with  other  options 
exchanges  in  attracting  the  order  flow  of 
broker-dealer  firms  seeking  to  facilitate 
customer  orders,  without  adversely 
impacting  the  prices  those  orders 
receive. 

The  (.ommission  finds  that  the 
Amex's  proposal  to  grant  participation 
rights,  under  certain  conditions,  to 
member  firm  seeking  to  execute 
facilitation  crosses  on  the  Exchange  is 
reasonable  Currentlv,  Amex  market 
makers  have  prioritv  rights  for  the  full 
size  of  a  customer  order  over  the  firm 
that  brings  a  crossing  tran.saction  of  the 
Amex  floor,  as  Nmg  as  the  market 
makers  are  willing  to  trade  at  the 
proposed  price 

While  the  proposal  entitles  the 
member  firm  to  a  specified  percentage 
of  a  facilitation  tran-saction  when 
executed  at  the  trading  i:rowd's  best  bid 
or  offer,  it  does  not  eliminat*'  the 
crowd's  ability  to  trade  with  a  portion 
of  the  order  proposed  to  he  crossed,  or 
even  so  substantially  reduc:e  that  ability 
so  as  to  raise  serious  concern  that  the 
proposal  would  redut:e  price 
competition  bv  the  crowd.  Moreover, 
the  Commission  believes  that  the 
proposal  may  contribute  to  better  prices 
for  crossing  transactions  Specifically,  it 
provides  an  incentive  for  upstairs  firms 
to  improve  on  the  prices  quoted  by  the 
crowd  bv  offering  these  firms  a  greater 
participation  in  the  trade  when  they 
better  the  crowd's  priie.  In  addition, 
market  makers  will  always  have  an 
opportunitv  to  improve  the  market  and 
compete  for  a  greater  portion  of  the 
trade. 

In  evaluating  the  proposed  rule 
change,  the  (Commission  considered, 
among  other  matters,  whether  the 
Amex's  proposal  to  guarantee  that  a 
member  firm  could  cross  up  to  40%  of 


'"  r.  r  SC   78flh)(S)   Shi  turn  H(bl(M  r.-<]uir.-.  (h.ii 
Itu-  r\ili's  of  ,1  iMtii'iirtl  SIM  iiritii's  Mxi  hHti^i'  tir 
ili'sigiiiMl  111.  diiuiiiK  nthrr  thiiins.  iirniiiiitf  |usl  .mil 
I'Huit.il)!"  (iriiii  ipli's  nl  tnuli'.  rt'iiiDVi'  iinpfilimi'iils 
III  Hinl  p'TfiM  I  Ihf  ini'i  (i.iiuMii  iif  a  fri'i-  .iiiil  ujii-ii 
market,  ami.  in  kji-in'ral   In  pr.>Ii-i  I  [iivi'slors  and  Ihf 
(iiihllr  inliTrsI   It  .ilsii  ri'i|mri's  thai  thcsi'  ruli-s  nnl 
ill'  .li'Mniii'il  111  (iiTiiiil  unfair  ilisi  riiniiialiiin 
tii'Uv'iMi  I  iistiriiiMs   is^-iirrs.  limkHrs,  nr  (Inalers- 

<    r,  I    s(     -HfltiHHl  Sintiiin  h(ti)(H)  ri-qiiiri's  thai 
till'  nili".  Ill  lh>'  I'M  Imiiki'  rill  mil  inipiisi'  aiiv  liiinli'ii 
MTi  I  iiin|ii-liliiiti  mil  ni'i  i-ssarv  nr  apprnpnatr  in 
fiirthi'r.im  i'  ut  Ihi*  purpusi-s  nf  Ihf  Ai  I 

'"In  Hpprimnu  Ihis  prupnsiil.  I  hi'  (Ainiiiiissinn  has 
1  iinsiili-ri'il  thi'  prupiisi'il  riili-  s  iinpai  t  mi 
I'ffii  ifHi  V.  I  iinipi'tilinn,  .mil  .  .tpil.il  (iirm.tlinn    I'l 
I    S.(.   78((n' 


an  order  would  reduce  the  incentive  of 
crowds  to  compete  for  orders,  and  thus 
impair  the  price  discovery  mechanism 
of  the  Exchange's  market. 

It  is  recent  approval  of  the  application 
of  the  International  .Securities  Exchange 
("ISE")  for  registration  as  a  national 
.securities  exchange,  the  Commission 
discussed  the  same  c:oncern  with 
n^spect  to  the  ISEs  proposed 
"fai;ilitation  mw:hanism,"  a  system 
designed  to  effect  a  type  of  facilitation 
guarantee  in  an  electronic  context.  The 
Commission  wrote; 

It  is  (litfii  nil  111  asNfss  the  prei  isi-  li-vi'l  at 
whii  h  S'larrtn'*'*'*'  ni.iv  hegm  to  crodf 
1  iiiiipt'litivf  market  maii.er  partii  ipatmu  ami 
[Hiti-rilirtl  price  (  ompt'titiDii  withm  a  given 
rn.irkcl    In  the  luliirf.  after  the  CCommi.ssion 
has  stuHied  the  impact  of  guarantees,  the 
( :otiuiiissii)ii  nidv  neeii  tu  reassess  the  level 
111  these  ^{uaranti'es   For  the  immediate  term. 
Ilie  ('ummisMun  Relieves  that  40"ii  is  not 
1  learK  mi  (insistent  v\ilh  the  statutorv 
stdiidariis  of  i  ompetition  and  free  ami  open 
markets  '•  Bv  the  same  token,  the 
(ionmussion  tielieves  that  the  Amex's 
proposed  rule  i  haiige. 

which  allocates  no  more  than  40%  of  an 
order  to  the  firm  seeking  to  facilitate  an 
order,  is  not  inconsistent  with  the 
statutorv  standard  The  Commission 
notes,  moreover,  that  for  those  crossing 
transactions  in  which  a  specialist, 
pursuant  to  Amex  trading  floor 
practices,  is  entitled  to  an  allocation  in 
addition  to  the  proposed  allocation  for 
the  facilitating  firm,  the  Amex  has 
included  a  provision  to  limit  the 
i:ombined  allocations  awarded  to  the 
firm  and  the  specialist  an  aggregate  of 
no  more  than  40°'<ii  of  the  order. 

H  Proposed  Sew  Commentary  .04 

As  described  more  fully  above, 
proposed  Commentarv  .04  restricts 
trading  bv  a  member  or  associated 
person  who  has  knowledge  of  all  of  the 
material  terms  of  a  solicited  order,  an 
order  being  facilitated,  or  orders  being 
cros.sed.  The  restriction  does  not  apply 
however,  if  either  (1)  all  of  the  terms  of 
the  originating  order  and  anv  changes  in 
the  terms  and  conditions  of  the  order  of 
which  the  member  or  associated  person 
has  knowledge  are  disclosed  to  the 
trading  crowd,  or  (2)  the  trade  can  no 
longer  reasonably  be  considered 
imminent  in  view  of  the  passage  of  time 
since  the  order  was  rect^ived. 

According  to  the  Amex,  proposed 
,\mex  Rule  950(d).  Commentary  .04  is 
designed  to  prevent  members  and 
associated  persons  from  using 
undisclosed  information  about 
imminent  solicited,  facilitated,  or 
cTossing  transactions  to  trade  the 


relevant  option  or  any  closely  related 
instrument  in  advance  of  persons 
represented  in  the  trading  crowd. 

The  Commission  believes  that  it  is 
reasonable  for  the  Amex  to  prohibit,  as 
inconsistent  with  just  the  equitable 
principles  of  trade,  transactions  by 
members  or  associated  persons  based  on 
the  knowledge  of  imminent  undisclosed 
solicited,  facilitated,  or  crossing 
transactions.  The  Commission  believes 
that  such  trading  could  threaten  the 
integrity  of  the  auction  market  or 
disadvantage  other  market 
participants.-"  Accordingly,  by 
restricting  trading  based  on  knowledge 
of  an  imminent  undisclosed  solicited, 
facilitated,  or  crossing  transaction,  the 
Commission  believes  that  the  proposal 
will  help  to  maintain  the  integrity  of  the 
Amex's  market.  As  noted  above,  a 
member  or  associated  person  who  has 
knowledge  of  all  of  the  material  terms 
of  a  solicited  order,  an  order  being 
facilitated,  or  orders  being  crossed  may 
trade  after  disclosing  to  the  trading 
crowd  the  terms  of  the  originating  order 
and  any  changes  in  the  terms  and 
conditions  of  the  order.'^  The 
Commission  believes  that  this 
disclosure  requirement  should  provide 
the  trading  crowd  with  a  fair  and  full 
opportunity  to  make  informed  trading 
decisions.-' 

The  Commission  notes  that  proposed 
Commentary  .04  does  not  relieve  market 
participants  of  the  general  Amex 
requirement  that  their  acts  and  practice 
be  consistent  with  just  and  equitable 
principles  of  trade. •=*  Thus,  the 
Commission  notes,  as  it  has  concluded 
previously, -•»  that  disclosing  the  terms 
of  an  order  and  any  change  in  the  terms 
and  conditions  of  the  order  to  the 
trading  crowd  prior  to  effecting  a  trade 
does  not  provide  a  safe  harbor  from 
possible  violations  of  front-running 
prohibitions. ''• 


'"  Scf  Shi  iirilu's  Kxi  haiiKH  .\i  t  Kelease  Nu   42455 
II  Hhniarv  24.  jnoo).  b5  KR  1 1  iHH  (Man  h  2.  2(K)0I 


•■"  Sec  .Shi  uritii's  txi  hdnKH  .^tl  Release  No   .34959 
(SinemlHT  9.  19941.  59  KR  59446  (NovpmliHr  17. 
19941  lordHf  dppruviiiR  Fjlr  \<i   SR-(;BC)K-94-15). 
•■'  I  iiitHtprnpiisHii  C'.iimmHnlary  04.  a  iiinnitiHr  nr 
assiii  lati'ii  piTsnn  with  tmiwledne  of  the  terms  ami 
(  omlilions  iif  a  solii  iled.  fai  ilitated.  or  iTossin^ 
transai  limi  also  mj\  trade  hased  on  ItnowledRe  of 
Ihe  order  if  the  trade  c  an  no  longer  reasiinalilv  be 
1  iin.sidered  iinniinent  in  view  of  the  passaRe  of  lime 
since  the  order  was  rei  eived 

■'  See  Shi  iiritiHs  KxrhangH  Art  Release  No  Ihl95 
lAugusl  25,  19951.  hO  KR  4575:(  (Septemlier  1.  1995) 
(order  approving  I- lie  No  SR-(;BC)E-95-07)  (1995 
CBOKOrder   I 

- '  .See  .^lnex  (;onsliUilion.  .^nil:le  V,  Sei  tiun  h(4) 
'*  See  1995  CBOE  Order,  supra  note  22 
'*  See  Securities  Exchange  Ait  Release  No  25233 
(December  30,  1987),  5.)  FR  29fa  (januan,  b.  1998) 
(noting  the  filing  and  immediate  effeiliveness  uf 
frontrunning  polu  les  filnd  by  the  .American  Stra.k 
Kxi  hange   New  York  Stock  Exi  hange.  Pacific 
Exihangf,  Philadelphia  Stix  k  Exchange.  C;hit:ago 
Board  Options  Ext  hange.  and  the  National 
.\ssii<  lation  of  Sei  unties  DpalersI 
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The  Commission  notes  that  proposed 
Commentary  .04  is  substantially  similar 
to  current  Chicago  Board  Options 
Exchange  ('CBOE")  Rule  6.9(e).  The 
Commission  believes  that  it  is 
reasonable  for  the  Amex  to  adopt  a  rule 
that  is  substantially  similar  to  CBOE 
Rule  6.9(e)  to  provide  similar 
protections  for  the  Amex's  marketplace. 
In  addition,  Commission  believes  that  it 
is  reasonable  for  the  Amex  to  include 
solicited,  facilitated,  and  crossing 
transactions  in  Amex  Rule  950(d). 
Commentary  04  because  solicited, 
facilitated,  and  crossing  transactions 
could  present  opportunities  for  misuse 
of  non-public  information. 

C.  Accelerated  Approval  of 
Amendments 

The  Commission  finds  good  cause, 
pursuant  to  Section  19(b)(2)(B)  ^♦'  of  the 
Act.  for  approving  Amendment  Nos.  1. 
2.  and  3  to  the  proposal  prior  to  the 
thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof  in 
the  Federal  Register. 

Amendment  No.  1  adds  the  provision, 
described  above,  that  would  provide  an 
allocation  to  a  member  firm  seeking  to 
facilitate  a  customer  order  even  when  it 
only  matches,  but  does  not  improve 
upon,  the  prices  given  by  the  crowd  in 
response  to  the  floor  broker's  initial 
request  for  a  market.  The  Commission 
has  already  approved  rules  of  the  ISE, 
the  CBOE,  and  the  Pacific  Exchange 
("PCX")  that  establish  participation 
guarantees  for  firms  seeking  to  facilitate 
orders  even  when  they  only  match  the 
best  prices  offered  by  other  market 
participants. 2''  Thus,  the  addition  of  this 
provision  to  the  Amex  proposal  raises 
no  new  regulatory  issues.  Further,  it 
should  benefit  options  market 
participants  by  allowing  for 
substantially  consistent  treatment  of 
crossing  mechanisms  under  the  rules  of 
the  various  exchanges,  and  will  allow 
the  Amex  to  compete  without 
disadvantage  for  facilitation  orders. 

Amendment  No.  2  reduces  the 
allocation  to  the  member  firm  seeking  to 
facilitate  a  customer  order  from  50%  to 
40%  when  the  firm  improves  the  price 
given  by  the  crowd  in  response  to  the 
floor  broker's  request  for  a  market.  It 
thus  limits  guaranteed  participation  to  a 
percentage  that  the  Commission  has 
previously  found  consistent  with  the 
Act  and  raises  no  new  regulatory  issues. 


Amendment  No.  2  also  includes  the 
provisions  described  above  concerning 
specialist  allocations,  and  stipulates  that 
the  allocations  guaranteed  to  the 
member  firm  and  the  specialist  in  the 
aggregate  may  not  exceed  40%  of  the 
order.  It  thus  strengthens  the  proposal 
by  adding  a  necessary  clarification  of 
priority  rights  pursuant  to  current 
trading  practices. 

Amendment  No.  2  also  provides  the 
Exchange  the  authority  to  reduce  the 
size  of  orders  to  which  the  new 
guarantee  applies  from  400  to  50 
contracts.  The  Commission  has  already 
approved  ISE  and  CBOE  rules 
permitting  guarantees  to  firms 
facilitating  crosses  in  order  sizes  as  low 
as  50  contracts.^"  Thus,  this 
modification  of  the  Amex  proposal 
raises  no  new  regulatory  issues.  Further, 
it  will  benefit  options  market 
participants  by  allowing  for 
substantially  consistent  treatment  of 
crossing  mechanisms  under  the  rules  of 
the  ISE,  the  CBOE,  and  the  Amex,  and 
will  allow  the  Amex  to  compete  without 
disadvantage  for  facilitation  orders. 

Amendment  No.  2  also  seeks  to 
establish  proposed  Commentary  .02(d) 
to  Rule  950(d)  as  a  90-day  pilot 
program.  The  Commission  finds  no 
reason  to  delay  approval  of  this 
modification. 

With  respect  to  proposed 
Commentary  .04.  Amendment  No.  2 
clarifies  that  the  restriction  on  trading 
for  a  person  who  has  knowledge  of  the 
terms  of  a  solicited,  facilitation,  or 
crossing  order  no  longer  applies  as  long 
as  he  disclosed  all  the  terms  of  the 
originating  order.^^  This  clarification 
brings  the  proposed  rule  change  in 
conformity  with  the  disclosure 
requirement  of  CBOE  Rule  6.9(e)  and 
raises  no  new  regulatory  issue. 

Amendment  No.  3  includes  several 
modifications  of  the  proposed  new  rule 
text  that  were  made  for  technical 
purposes  ^"  or  to  clarify  its  meaning,  and 
thus  strengthen  the  proposal. 

Accordingly,  the  Commission  finds 
good  cause,  consistent  with  Sections 
6(b)(5)  31  and  19(b)(2)  ^^  of  the  Act  to 
accelerate  approval  of  Amendment  Nos. 
1,  2,  and  3  to  the  proposed  rule  change. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 


'"ISHS.C.  78s(b)(2|(B), 

'"See  Securities  Exchange  .Act  Release  Nos. 
42455  (February  24.  2000).  65  FR  11388  (March  2. 
2000)  (approving  ISEs  registration  as  a  national 
seturities  exchange);  42835  (May  26.  2000) 
(approving  File  No.  SR-(:BOE-99-10):  and  42848 
(Mav  26.  2000)  (approving  File  No.  SR-PCX-99- 
18), 


^"  See  relevant  citations  at  supra,  note  27, 

-^ Sep  supra,  note  14, 

^"One  modification  refers  to  current  trading  floor 
practices  on  the  Amex  regarding  specialist 
alloc;ations.  rather  than  to  the  Amex  proposal  that 
would  codify  these  practices,  which  is  still  pending 
before  the  Commission.  See  supra,  note  1 1 

I' 15  i;.SC.  78f(b)(5) 

''  15  U.S.C.  78s(b)(2). 


arguments  concerning  Amendment  Nos. 
1,2,  and  3,  including  whether  they  are 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary'. 
Securities  and  Exchange  Commission. 
450  Fifth  Street,  N.W.,  Washington.  DC 
20549—0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  WTitten 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Amex.  All 
submissions  should  refer  to  File  No. 
SR-Amex-99-36  and  should  be 
submitted  by  July  3.  2000. 

V.  Conclusion 

For  the  reasons  discussed  above,  the 
Commission  finds  that  the  proposal  is 
consistent  with  the  Act  and  the  rules 
and  regulations  thereunder. 

It  Is  Therefore  Ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  that  the 
portion  of  the  proposed  rule  change 
(SR-Amex-99-36),  as  amended, 
adopting  Commentarv-  .04  to  Amex  Rule 
950(d)  is  approved,  and  the  portion  of 
the  proposed  rule  change  adopting 
Commentar\-  .02(d)  to  Amex  Rule  950(d) 
is  approved  on  a  pilot  basis  until  August 
31, 2000. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^' 

Margaret  H.  McFarland, 
Deputy  Secretary 

|FR  Doc.  00-14720  Filed  6-t»-00.  8:45  am]    " 
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("Act")'  and  Rule  14fi— 1  thennindfr,' 
noticf  is  ht^rnbv  givon  that  on  F(>brijar\- 
14,  2000.  th»;  American  .Sfix  k  Kxr:han^t' 
I,I.(!  (".-Vmt'x"  or  "Kxc  hanm'")  fdcd  with 
the  .SfH.untifs  .md  Kx(:han^^• 
Comnn.ssion  ("SKd"  or  "Coniniission") 
the  propo.sed  nde  change  as  described 
in  Items  I  and  II  below,  which  Item.s 
have  betm  prepared  hv  the  Kxchange. 
Amendment  No.  1  was  filed  on  |une  2. 
2000. '  The  Commission  is  pulilishing 
this  notice  to  solicit  comments  on  the 
proposecl  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exi:hange  proposes  to  amend 
,"\mex  Rule  1202  to  provide  for  the 
trading  of  HoKiing  (lomp.jnv  Depository 
Receipts  (    HOl.DRs")  pursuant  to  Rule 
19l)-4(e)  of  the  A(  t  ^  The  text  of  the 
proposed  rule  change  follows.  Itiilii  s 
indicate  text  to  be  added 

TRUST  ISSUKDRKCKIF'TS 
Initial  and  (Continued  Listing 
Rule  1202 

Trust  Issued  Receipts  will  he  listed 
and  traded  on  the  Exchange  sub|tH:t  to 
applic:ation  of  the  following  criteria: 

(a)-(e)  No  change 

(jimmcnttin'  01      The  t!xrh(irti>f  iiuiv 
(ippmvf  (1  st-rif's  of  Hi  )LDHs  for  listtnff 
and  trading  on  thf  Exchannf  [)ursu<int 
to  Hulr  nH>~4lt-l  undtT  thr  Snuntics 
Exchanfie  Act  of  l^J-4  I  "Act  "I,  provided 
ffucb  of  the  component  securities 
satisfies  the  following  i  ntenii 

Ehffibihtv  C.ntena  for  Component 
Securities  Represented  by  a  series  of 
HOLDRs 

III  each  ( omponent  se(  uritv  must  be 
rei'istered  under  Se(  tion  I J  of  the 
Exchanife  Act. 


'  IS  est:   7«s(bKl) 
1-1  KK  241)  '4t>— « 

'In  ^iit^'rHiriiHiU  Nn    I    whu  li  h'ts  hf*Mi 
inc  nr|icirrtl>Mt  uitn  Ihi'  prupusi'il  niii-  i  haiixr.  lli>- 
\.\i  hrtiini'  ri'pUi  Hil  ihi'  word  '  i  iiiii|iaiii<>s     with  ifn 
ttTin    <  itrnj>nri''iil  >**'<  untifs    thrMtj^hnut  tht- 
|irii(>ii.s»'(l  mil'  (  h.iiiKi'  .ind  ihf  pruiinsfd  nilf  Ic^l 
1  )ii-  1. 11  liiintt'-  rilso  I  liintii'il  Ihiil  ih"  Kxi  liHiitf    lul 
mil  thf  I  niiiiiiis.siiiii    rii.iv  iippruvi'  ,i  soru-s     f 
H(  )I  HKs  l.r  li-iliiiK  (lursiiiinl  ti.  Kul.-  lOK  4(f| 
|iiiiviilt'd  •'ii<  h  iif  Ihf  I  iiiiipoiuMil  >i'<  iiritii's  satufios 
thi'  pr'pnsfit  hsiiiiK  ,  rilfri,!    Sff  I  ••tior  It'nii  Si  nil 
Villi  HrtllHii    .Mlcirni'v    ,\iiii?v   Im  Nrtiii  v  Smudw 
A.vHislHiil  Dirfiliir,  Divimoii    >!  Miirki'i  Ki-vuIhIumi 
ski;   iLilml  M-iv  J4,  JIHHI 

'  Kulf  I'll^  41f|  prondm  ilirti  ihi-  lislinn  mid 
triiiliiiK  'if  ,1  iii'vv  'lt*rivnllvi<  s<m  iirille%  prmliK  I  hv  ■<ii 
SK( )  ^hllll  lint  !»•  ,|i-fMii>il  .1  propiiMMl  mil'  i  hmiKu, 
|iursiidiil  !i.  p.ir.iKi.ipli  |i  II  I )  of  Kill"  ml>-4.  if  lh>' 
(  .iiiiiiiiHMuii  (i.i\  .ipprMVi'd.  puriurtllt  In  .S»n:liuii 
1  't(bl  .if  thi'  \i  I,  the  SKI  Is  triiiliiiK  niUn,  proi  iMiiirH> 
.iiul  li%liiit(  ■>l.iiid,iriK  fur  thi-  priidin  t  i  l.iss  ihul 
nil  Uidi'  Ihf  iii'Sv    liTUiiliVf  sfi  iiritifs  prtidiii  I  itiul 
thf  vlt  r<i{iiUtiirv  urxMni/iiliiiii  hjis  n  sur\filUni  r 
pi'iKriiiii  fur  thf  prudm  I  i  l.isi    I  7  ( ;^K  24(1  I9li- 
Hl(f| 


(iil  each  component  security  must 
have  a  minimum  public  float  of  at  least 
$150  million. 

I  lit  I  each  component  security  must  be 
listed  on  a  national  securities  exchange 
or  traded  through  the  facilities  of 
Xasdaq  and  be  a  reported  national 
market  system  security. 

Iivl  each  i  omponent  security  must 
have  an  average  daily  tmdmg  volume  of 
at  least  100.000  shares  during  the 
preceding  sixty-day  trading  period. 

Ivl  each  component  security  must 
have  an  average  daily  dollar  value  of 
shares  traded  during  the  preceding 
sixtv-dav  trading  period  of  at  least  Si 
million,  and 

Ivil  the  ntost  heavily  weighted  security 
may  not  initially  represent  more  than 
20%  of  the  overall  value  of  the  HOLDR 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
anv  comments  it  received  on  the 
proposed  rule  change  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
exchange  has  prepared  summaries,  set 
forth  in  sections  A,  B,  and  V.  below,  of 
the  most  significant  asp>H;ts  of  such 
statements. 

A  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
(Change 

1    Purpose 

The  Exchange  proposes  to  amend 
Amex  rule  1202  to  provide  for  the 
trading  of  HOLDRs  pursuant  to  Rule 
14b-4(e)  of  the  Act   On  .September  21, 
I'jy^,  the  Amex  received  approval  to 
adopt  new  Rules  1200  et  seq   to  permit 
the  trading  of  Trust  Issued  Receipts  (of 
which  HOLDRs  are  a  type)  ■  Since  that 
time,  the  Exchange  has  listed  Internet, 
Biotechnology.  Pharmat  eiifical, 
Telei  ommunK  ations,  Business  to 
Miisiiiess.  Internet  .Xn  hitei  ture.  Internet 
Infr.islriu  ture.  Broadliand.  and 
SeiuK  undue  tor  HOLDRs  The  Exchange 
.iiitic  ip.ites  additional  proposals  to  list 
new  HOl.DRs  produi  ts 

I'll  .11  (  nrnintxiate  the  listing  of 
additional  HOLDRs.  the  Exchange  now 
proposes  to  revise  existing  listing 


criteria  and  trading  rules  to  permit  the 
listing  and  trading  of  HOLDRs  pursuant 
to  Rule  19b-^(e).''  The  Exchange 
believes  listing  newly  proposed 
HOLDRs  products  pursuant  to  Rule  19- 
4(e)  is  appropriate  because  the 
Commission  has  approved,  pursuant  to 
Section  19(b)  of  the  Act.  trading  rules, 
procedures  and  listing  standards  for  the 
HOLDRs  product  class  and  the 
Exchange  has  a  surveillance  program  for 
the  HOLDRs'  product  class. ^  In 
addition,  the  Commission  has  reviewed 
a  number  of  proposals  to  list  and  trade 
the  Internet  and  Biotech  holders  that 
comprised  the  same  product  structure. 
The  Commission  noticed  these 
proposed  rule  changes  regarding  the 
Internet  and  Biotech  HOLDRS  in  the 
Federal  Register  and  did  not  receive 
any  comments  concerning  the 
proposals 

Amex  Rule  1200  subjects  HOLDRs  to 
all  of  the  Exchange's  trading  rules  by 
providing  that  the  provisions  of  the 
Exchange's  Constitution  and  all  other 
rules  and  policies  of  the  Board  of 
Governors  apply  to  the  trading  of 
HC3LDRs  on  the  Exchange.  Further, 
initial  and  continued  listing  standards 
applicable  to  HOLDRs,  as  set  forth  in 
Amex  Rule  1202,  currently  provide  that 
HOLDRs  will  be  listed  and  traded  on  the 
Exchange  subject  to  application  of  the 
following  criteria:  (a)  Initial  Listing — 
For  each  Trust,  the  Exchange  will 
establish  a  minimum  number  of  Trust 
Issued  Receipts  required  to  be 
outstanding  at  the  time  of 
commencement  of  trading  on  the 
Exchange:  (b)  Continued  Listing — 
Following  the  initial  twelve  month 
period  following  formation  of  a  Trust 
and  commencement  of  trading  on  the 
Exchange,  the  Exchange  will  consider 
the  suspension  of  trading  in  or  removal 
from  listing  of  a  Trust  upon  which  a 
series  of  Trust  Issued  Receipts  is  based 
under  any  of  the  following 
c:ircumstances   (i)  if  the  Trust  has  more 
than  60  days  remaining  until 
termination  and  there  are  fewer  than  50 
record  and/or  beneficial  holders  of  Trust 
Issued  Receipts  for  .'Ul  or  more 


"•  H{)I.I)K»  i«rp  nHttutiiible  rncnipls  issufd  U\  Iriivis 
itiiil  n-priist'iit  inve^lurs'  di«  rvie  idfnlifiablf  und 
iiiidi\iilfd  iM-tiffii  iril  uwriHTship  iiitfrfst  in  thf 
si*i  iiritifs  dfpusitfil  intn  the  tnjsl    S**f  Stn  tintiHs 
Km  h«!iKf  •^l  t  Kflfiisf  %■•   41H«2  (Sfptfiiibor  21. 
l>i'i>(|   t>4  KK  S'SSm  (Sfpifiiidfr  J'l    mty) 


'  Kulf  mt>— t(f  I.  rtdi'plfd  ii\  Ihf  (.uiimiissiuti  on 
Ufi  fiiitifr  M.  IMMH.  pfriiiiK  Ihf  (•-M  haiiRf  m  list  and 
tr^iilf  iifv*  dfrualivf  %«<  iiritifs  pri'diu  Is  wilhuut  a 
rulf  I  haiiiff  pru\idfd  thf  Kvi  haiiKf  has  in  plai  f 
IradiiiK  nilfs   prni  fdurfs,  a  survf illani  f  prii>{rani 
and  listum  standards  that  pf  rtaiii  ti  >  Ihf  i  lass  uf 
sfi  untif  s  ,  -  A  f  niiii  tfu- rif  w  prudm!    .Sf*p  Sfi  uritifs 
K\i  hanijf  .^l  t  Kflfasf  Su   4(rhl  IDfi  fnilx-r  H. 
I'lMMj.  hi  m  -ll<)S2  (I).Mfnihpr  2J    l^qHI 

^tt-  .Aiiif iidiiif 111  lu  Kulf  FiliiiK  Requirf infills  fur 
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consecutive  trading  days:  (ii)  if  the  Trust 
has  fewer  than  50,000  receipts  issued 
and  outstanding;  (iii)  if  the  market  value 
of  all  receipts  issued  and  outstanding  is 
less  than  $1,000,000;  or,  (iv)  if  such 
other  event  shall  occur  or  condition 
exists  which  in  the  opinion  of  the 
Exchange,  makes  further  dealings  on  the 
Exchange  inadvisable. 

In  addition,  the  component  securities 
represented  by  the  securities  in  the 
portfolio  underlying  HOLDRs  must  meet 
the  following  minimiun  criteria:  (1) 
Each  component  security  must  be 
registered  under  Section  12  of  the 
Exchange  Act;  (2)  the  minimum  public 
float  of  each  component  security 
included  in  the  portfolio  must  be  at 
least  $150  million;  (3)  each  component 
security  must  either  be  listed  on  a 
national  securities  exchange  or  be 
traded  through  the  facilities  of  Nasdaq 
and  be  a  reported  national  market 
system  security;  (4)  the  average  daily 
trading  volume  for  each  component 
security  must  be  at  least  100,000  shares 
during  the  preceding  sixty-day  trading 
period;  and  (5)  the  average  daily  dollar 
value  of  the  shares  traded  during  the 
preceding  sixty-day  trading  period  must 
be  at  least  $1  million.  And  lastly,  no 
component  security  may  initially 
represent  more  than  20%  of  the  overall 
value  of  the  receipt.^ 

The  Exchange  believes  codifying  the 
abovbe  listing  criteria  for  HOLDRs  listed 
pursuant  to  Rule  19b— 4{e)  will  ensure 
that  no  security  included  in  the  basket 
and  HOLDRs  will  be  readily  susceptible 
to  manipulation,  while  permitting 
sufficient  flexibility  in  the  construction 
of  various  HOLDRs  baskets  to  meet 
investors'  needs.  Additionally,  the 
listing  criteria  will  further  serve  to 
ensure  sufficient  liquidity  for  those 
investors  seeking  to  purchase  and 
deposit  in  basket  securities  with  the 
trustee  to  create  HOLDRs. 

2.  Statutory'  Basis 

The  proposed  rule  change  is 
consistent  with  Section  6(b)  of  the  Act  ** 
in  general  and  furthers  the  objectives  of 
Section  6(b)(5)'"  in  particular  in  that  it 
is  designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and,  in  general,  protect 
investors  and  the  public  interest. 


"  Scf  Sc(  iinlifs  Lxi  haiigf  .^i  t  Ri'leaso  No  41892 
ISfptfmber  21.  1999),  M  KK  52559  (.Septfmbcr  29. 
1499) 

M.'i  11  Si:   78f(b). 

'"15  II.S.C.  78f(b)|5). 


B.  Self-Regulatory  Organization  s 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  conunents  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Conunission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  by  order  approve  the  proposed 
rule  change;  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street.  N.W.,  Washington.  D.C.  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-AMEX-00-10  and  should  be 
submitted  by  July  3,  2000. 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'' ■■ 

Margaret  H.  McFarland, 
Deputy  Secretary 
[FR  Doc.  00-14721  Filed  f>-9-00:  8 AS  a.m] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-42888;  RIe  No.  SR-Amex- 
00-05] 

Self-Regulatory  Organizations; 
American  Stock  Exchange  LLC;  Order 
Approving  Proposed  Rule  Change  to 
Rescind  Rules  5  and  6,  ttte  Exchange's 
Off-Board  Trading  Rules,  and  to  Make 
Conforming  Changes  to  Rules  25,  317, 
900  and  959 

June  1.  2000. 
I.  Introduction 

On  February  1,  2000,  the  American 
Stock  Exchange  LLC  ("Amex"  or 
"Exchange")  filed  with  the  Seciirities 
and  Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")  1  and  Rule  19b-4 
thereunder,^  a  proposed  rule  change  to 
rescind  Rules  5  and  6,  the  Exchange's 
off-board  trading  rules,  and  to  make 
conforming  changes  to  Rules  25,  317. 
900  and  959.  The  proposed  rule  change 
was  published  for  comment  in  the 
Federal  Register  on  March  3,  2000.  ^ 
Proposed  rule  changes  filed  by  thee 
Chicago  Stock  Exchange  and  the 
Philadelphia  Stock  Exchange  to  rescind 
their  off-board  trading  rules  were 
published  on  the  same  date  as  the  Amex 
proposing  release."  Shortly  thereafter, 
the  Boston  Stock  Exchange  and  the 
Pacific  Ebcchange  filed  similar  proposed 
rule  changes.^  The  Commission 
received  no  comments  on  any  of  these 
proposals.  Today,  in  separate  orders,  the 
Commission  is  approving  the  proposed 
rule  changes  to  rescind  off-board  trading 


■■'  17CFR200.30-3(a)(12). 

■  15  f.S.C.  78s(b)(ll, 

-  17CFR  240  191)-^ 

'  Socurities  Exchange  .\c\  Release  No  42460 
(Fehruan  25.  2000).  65  FR  11618. 

*  Securities  Exchangf  .^(  t  Release  No  42454 
(February  25.  2000)  65  FR  11619  (March  3  2000] 
(Fi(e  No.  SR-(:HX-99-28).  Sei  urilies  Exchange  .-Kct 
Release  No,  42458  (Fehruarv  25.  2000).  65  FR  1 1628 
(.March  3.  2000)  (File  NO,  SR-Phlx-00-12) 

''Securities  Exchange  Act  Release  Ni.i  42661 
[.\pTi\  10.  20001.  65  FR  20497  l.^pril  17.  2000)  (File 
No  SR-BSE-00-02):  Securities  Exchange  .\c\ 
Release  NO  42660  l.^pril  10,  2000).  65  FR  21052 
(.April  14,  2000)  (Fill-  No   SR-PCX-00-1 1|, 
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riiU's  filt'd  bv  thu  e.xLhanmJs  nott.'d 
above.'' 

II.  Description  of  the  Proposal 

Kxchan^f  RiiU's  .'>  .iiui  b  rt'strii  t  a 
member's  ability  U)  effet  t  traiisai  tntiis  in 
Kxchaiif^e  listed  securities  (Rule  5)  and 
bonds  (Rule  fi)  off  a  national  securities 
exchange   In  the  proposing  release,  the 
Exchange  explained  that  these  rules 
were  originally  intended  to  "centralize 
buying  and  selling  interest  in  listed 
securities  to  ensure  the  execution  of 
orders  at  the  b«(st  possible  prices   Over 
time,  however,  these  off-board  trading 
restrictions  t:ame  to  be  viewt'd  bv  many 
as  anticompetitive."  Tht;  Kxchange  also 
noted  that  Chairman  Levitt  had  rfH;ently 
c:alled  for  the  elimination  of  off-board 
trading  rules. 

The  Exchange  proposed  to  eliminate 
Exchange  Rule  5  because  the  rule  is 
"largely  irrelevant"  to  the  trading  of 
Amex-listed  equity  securities,  given  the 
applicability  of  Commission  Rule  l^c- 
3  ■  and  the  fact  that  most  Amex-listed 
stocks  were  listed  for  trading  after  April 
26.  1979  The  Exchange  also  noted  that 
Exchange  Rule  5  (mlv  applit's  to  Amex 
members,  and  that  non-member  firms 
do  in  fact  trade  Amex-listed  equities  off 
an  exchange  With  respect  to  Exchange 
Rule  6.  the  Exc:hange  stated  that  the  rule 
was  of  "little  prac:tical  conswjuence" 
due  to  the  exceptions  in  the  nile  that 
permit  "the  great  bulk  of  listed  bond 
transacrtions  to  occur  over-the  counter  " 
Therefor*',  in  light  of  the  "limited 
practical  impact  of  the  Exchange's  off- 
board  trading  rules  and  the  changing 
view  on  their  propriety   '  the  Exchange 
proposed  to  eliminate  its  off-board 
trading  restrictions  for  Amex-listed 
equities  and  boniis 

III.  Discussion 

The  ("ommission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  an(i  the 
rules  and  regulations  thereunder 


''  rhf  \>'w  Vi-rk  Slot  k  \-.\i  ^\<tll}^*•  w  is  firsl  t(i 
siihinil  ,1  (irij|iiisf'(l  nilr  i  tltlIl^l•  thm  iiiiliiix  its  off 
tuirtrd  Irailinn  riilt'   MiiU-  I'M)   St-<  urilii-s  Kxi  h.iiiii"' 
Act  Kol.ms.' N..   4J4S()  (hrlirurtrv  .:  )    J(MM)I   l.'i  KK 
1()S77  (Kfbrvuirv  JH.  J(KK))  I  W.SK  Kfl..,i-,.'   I 

( )n  Mm  'i   JIMH)  lh>'  (  oiiiiiiisMini  .ippr'ivi'cl  ihi' 
\i'W  Y,irk  Sl,,i  k  Kx(  tijiini'  s  [irwp.isiMl  riil<>  ,  h.iiini' 
li,  rfM  mil  Kiil>-  I'ld    S.M  iinlws  h  xi  Ii,iiiki>  \i  t 
Ki'liMsi-  14  -lj;'>H  IMhv  1    .'(HMll   hS  ^K   lOirS  |Vt,!S 
10,  JIMIOl  (    \YS1-.  .\(iiiriiviil  OnliT    I 

In  th»'  \>  SK  K»fl»M.s»».  tht' {  iirnnnsMion  rtlsn 
sdlu  I'i'd  th<'  [miIiIk  s  vifws  ,111  11  l)ni>i(l  riiiiKi-  of 
isMii^s  rt'latcil  l(.  iiiarkiM  friiKniriilHtniii-    Ihc  ImiliiiK 
(if  iiriliTs  in  Miiiltiplf  tiM  aitiins  vvittintit  iiit>*rii(  tinn 
of  ll,iis<'  .iriliTs    I  lif  piTiiul  for  (iiitiln  ,  niiiiiuMil  "ii 
iimrki't  fr,minfiil<,tiiin  >'xpir>vl  on  Mrt\  1.',  j(KX)    I  tif 
(  oinmissioii  1  iirrmillv  >••  rfViHvvmjj  Itie  i  niiiiiii-iils 
siidinilti'ii  1(1  r»'SpoiiM'  til  Ihr  NV.SK  Ki'lertsi* 

t  ,>iiiinissi(iii  Kiili*  m<  ~  .1  prnhitiits  II  riHtiotial 
s«>i  iintii's  i*x(  hiiiiK>'  frtini  uiipiisiii^  ,  iff  tiiiHnl  (rmlmg 
ii'slni  Imiis  to  iKiuitv  v<  iirilu's  li>tiiil  nfti-r  April  26. 
1>|->I    |-  I  1  K  J4II  I't,  (  ||. 


applic.abl*!  to  a  national  securities 
exchange  In  partic  ular.  the  t.ommission 
finds  the  proposed  rule  change  is 
<  onsistent  with  .Section  6(b|(5)  of  the 
.'\(  t  "  which  r»'(iuires.  among  other 
things,  that  the  rules  of  an  exchange  be 
designed  to  promote  just  and  equitable 
principles  of  trade,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  he*>  and  open  market 
and  a  national  market  system  and.  in 
general,  to  protect  investors  and  the 
publi(   interest,  and  Section  6(b)(8). 
whic:h  requires  that  the  rules  of  an 
exchange  not  impose  any  burden  on 
competition  not  necessary  or 
appropriate  in  furtherance  of  the  Act. 
Thf!  rescission  of  the  Exchange's  off- 
board  trading  restrictions  is  also 
consistent  with  Section  1 1 A  of  the  Act  ' 
which  sets  forth  the  findings  and 
objectives  that  are  to  guide  the 
(Commission  in  its  oversight  of  the 
national  market  system.  Specifically, 
rescinding  the  off-board  trading 
restrictions  will  help  further  the 
national  market  system  objective  in 
Section  ll(A)(a)(l)(C)(i)  to  assure  the 
economically  efficient  execution  of 
securities  transactions,  and  in  Section 
nA(a)(l)(C)(ii)  to  assure  fair 
competition  between  exchange  markets 
and  markets  other  than  exchange 
markets  '" 

As  discussed  more  fully  in  the  NYSE 
Approval  Order,  the  existence  of  off- 
board  trading  restricting  can  no  longer 
be  justified  in  an  age  when  advancing 
technology  and  expanding  trading 
volume  are  introducing  new 
competitive  challenges  for  the  U.S. 
s«K  urities  markets,  both  at  home  and 
abroad  Off-board  trading  rules  such  as 
PCxchange  Rules  5  and  6  directly  restrict 
a  certain  type  of  market  center 
competition — competition  between 
exchange  markets  and  markets  other 
than  exchange  markets.  Their  rescission 
today  eliminates  an  inappropriate 
regulatory  burden  on  competition  that 
runs  contrary  to  the  objectives  set  forth 
in  the  Act 

Off-board  trading  restrictions  have 
been  justified  on  the  basis  that  they 
promote  the  interaction  of  investors' 
orders  without  participation  by  a 
dealer — indeed  an  objective  set  forth  in 
the  Act  ' '  The  Commission  believes, 
however,  that  whatever  beneficial  effect 
off-board  trading  restrictions  such  as 
Exchange  Rules  5  and  6  may  have  in 
enhancing  the  interaction  of  investor 


orders  can  no  longer  justify  their 
anticompetitive  nature.  To  the  extent 
off-board  trading  rules  enhance  order 
interaction,  they  do  so  in  an  undesirable 
way — by  attempting  a  direct  restriction 
on  competition.  Such  attempts  are  never 
wholly  successful  and  typically  only 
distort,  rather  than  eliminate, 
competition  and  introduce  unnecessan.' 
costs  ultimately  borne  by  investors. 

The  outcome  of  competition  between 
market  centers  should  depend  on  which 
market  centers  are  most  able  to  serve 
investor  interests  by  providing  the 
highest  quality  trading  services  at  the 
lowest  possible  prices;  the 
Commission's  regulatory-  task  is 
removing  unwarranted  regulator^' 
barriers  to  competition  between  market 
centers.  As  stated  in  the  NYSE  Approval 
Order,  the  rescission  of  off-board  trading 
rules  is  "intended  solely  to  free  the 
forces  of  competition  and  allow  investor 
interests  to  control  the  success  or  failure 
of  individual  market  centers."  ^-  The 
same  rationale  and  motivation  support 
the  Commission's  action  today. 

IV.  Conclusion 

It  is  Therefore  Ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act."  that  the 
proposed  rule  change  (SR-Amex-00-05) 
is  approved. 

For  the  Ciommission.  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority  '■* 

Marj;aret  H.  McFarland, 
Df'puty  SMTi-tan' 

|FR  Do(    00-14724  Filed  6-09-00:  8:4.5  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[R«tMM  No.  34-42887;  File  Ao.  SR-BSE- 
00-02] 

S«lf-Regulatory  Organizations;  Boston 
Stock  Exchange  Inc.;  Order  Approving 
Proposed  Rule  Change  to  Rescind 
Chapter  II,  Section  23,  the  Exchange's 
Off-Board  Trading  Rule 

lune  I.  2000 

I.  Introduction 

On  March  9.  2000.  the  Boston  Stock 
Exchange.  Inc.  ("BSE  "  or  "Exchange  ") 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC  "  or  "Commission"), 
pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act  ") '  and  Rule  19b— 4  thereunder,-  a 


-15  1  .Si;  :Hf(t))i5) 

"IM    .SC   7Bk-l 

'"  In  appriivinK  this  proposal,  the  Commission  lias 
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proposed  rule  change  to  rescind  Chapter 
II.  Section  23.  the  Exchange's  off-board 
trading  rule.  The  proposed  rule  change 
was  published  for  comment  in  the 
Federal  Register  on  April  17.  2000.^ 
Shortly  thereafter,  a  proposed  rule 
change  filed  by  the  Pacific  Exchange 
rescinding  its  off-board  trading  rule  was 
published  for  public  comment.*  Similar 
proposed  rule  changes  filed  by  the 
American  Stock  Exchange,  Chicago 
Stock  Exchange,  and  the  Philadelphia 
Stock  Exchange  had  already  been 
published  for  public  comment. ^  The 
Commission  received  no  comments  on 
any  of  these  proposals.  Today,  in 
separate  orders,  the  Commission  is 
approving  the  proposed  rule  changes  to 
rescind  off-board  trading  rules  filed  by 
the  exchange  noted  above." 

n.  Description  of  the  Proposal 

Chapter  II,  Section  23  restricts  a 
member's  ability  to  effect  transactions  in 
Exchange-listed  securities  off  a  national 
securities  exchange.  In  the  proposing 
release,  the  Exchange  noted  that 
"[aldvances  in  the  application  of 
technology  have  resulted  in  the  creation 
of  new  competitors  to  the  regional 
exchanges,  such  as  Alternative  Trading 
Systems.  As  such,  the  Exchange 
recognizes  the  need  for  exchanges  and 
their  members  to  take  part  in  the  greater 
level  of  free  market  trading."  The 
Exchange  also  noted  that  the  NYSE  had 
proposed  to  rescind  its  off-board  trading 
rule,  and  that  the  Commission  had 
requested  that  the  Exchange  review  its 
restrictions  on  off-board  trading. 


'  Securities  Exchange  Act  Release  No.  42661 
(April  10.  2000),  65  FR  20497 

♦Securities  Exchange  Act  Release  No  42660 
(April  10,  2000.  65  FR  21052  (April  19.  2000)  (File 
No.  SR-PCX-00-11) 

"•  Securities  Exchange  Act  Release  No.  42460 
(Februar>'  25.  2000).  65  FR  11618  (March  3.  2000) 
(File  No.  SR-Amex-00-05):  Securities  Exchange 
Act  Release  No.  42459  (Februarv  25.  2000.  65  FR 
11619  (March  3.  2000)  (File  No.'SR-CHX-99-28); 
Securities  Exchange  Act  Release  No.  42458 
(Februarv  25.  2000).  65  FR  11628  (March  3.  2000) 
(File  No'SR-Phlx-00-12). 

"The  New  York  Stock  Exchange  was  first  to 
submit  a  proposed  rule  change  rescinding  its  off- 
board  trading  rule,  Rule  390  Securities  Exchange 
Act  Release  No  42450  (Februar>'  23,  2000),  65  FR 
10577  (Februarv'  28.  2000)  ('NYSE  Release'). 

On  May  5,  2000.  the  Commission  approved  the 
New  York  Stock  Exchange's  proposed  rule  change 
to  rescind  Rule  390  Securities  Exchange  Act 
Release  No   34-42758  (May  5.  2000),  65  FR  30175 
(May  10.  2000)  ("NYSE  Approval  Order '). 

In  the  NY'SE  Release,  the  Commission  also 
solicited  the  public's  views  on  a  broad  range  of 
issues  related  to  market  fragmentation — the  trading 
of  orders  in  multiple  locations  without  interaction 
nf  those  orders  The  period  for  public  comment  on 
market  fragmentation  expired  on  May  12,  2000.  The 
Commission  currently  is  reviewing  the  comments 
submitted  in  response  to  the  NYSE  Release. 


III.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange.  In  particular,  the  Commission 
finds  the  proposed  rule  change  is 
consistent  with  Section  6fb)(5)  of  the 
Act '  which  requires,  among  other 
things,  that  the  rules  of  an  exchange  be 
designed  to  promote  just  and  equitable 
principles  of  trade,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system  and,  in 
general,  to  protect  investors  and  the 
public  interest,  and  Section  6(b)(8), 
which  requires  that  the  rules  of  an 
exchange  not  impose  any  burden  on 
competition  not  necessary  or 
appropriate  in  furtherance  of  the  Act, 
The  rescission  of  the  Exchange's  off- 
board  trading  restrictions  is  also 
consistent  with  Section  llA  of  the  Act  ^ 
which  sets  forth  the  findings  and 
objectives  that  are  to  guide  the 
Commission  in  its  oversight  of  the 
national  market  system.  Specifically, 
rescinding  the  off-board  trading 
restrictions  will  help  further  the 
national  market  system  objective  in 
Section  llA(a)(l)(C)(i)  to  assure  the 
economically  efficient  execution  of 
securities  transactions,  and  in  Section 
llA(a)(l)(C)(ii)  to  assure  fair 
competition  between  exchange  markets 
and  markets  other  than  exchange 
markets.^ 

As  discussed  more  fully  in  the  NYSE 
Approval  Order,  the  existence  of  off- 
board  trading  restrictions  can  no  longer 
be  justified  in  an  age  when  advancing 
technology  and  expanding  trading 
volume  are  introducing  new 
competitive  challenges  for  the  U.S. 
securities  markets,  both  at  home  and 
abroad.  Off-board  trading  rules  such  as 
Chapter  II,  Section  23  directly  restrict  a 
certain  type  of  market  center 
competition — competition  between 
exchange  markets  and  markets  other 
than  exchange  markets.  Their  rescission 
today  eliminates  an  inappropriate 
regulatory  burden  on  competition  that 
runs  contTciry  to  the  objectives  set  forth 
in  the  Act. 

Off-board  trading  restrictions  have 
been  justified  on  the  basis  that  they 
promote  the  interaction  of  investors' 
orders  without  participation  by  a 
dealer — indeed  an  objective  set  forth  in 


the  Act.i"  The  Commission  believes, 
however,  that  whatever  beneficial  effect 
off-board  trading  restrictions  such  as 
Chapter  II.  Section  23  may  have  in 
enhancing  the  interaction  of  investor 
orders  can  no  longer  justifx'  their 
anticompetitive  nature.  To  the  extent 
off-board  trading  rules  enhance  order 
interaction,  they  do  so  in  an  undesirable 
way — by  attempting  a  direct  restriction 
on  competition.  Such  attempts  are  never 
wholly  successful  and  typically  only 
distort,  rather  than  eliminate, 
competition  and  introduce  unnecessary' 
costs  ultimately  borne  by  investors. 

The  outcome  of  competition  between 
market  centers  should  depend  on  which 
market  centers  are  most  able  to  ser\'e 
investor  interests  by  providing  the 
highest  quality  trading  services  at  the 
lowest  possible  prices;  the 
Commission's  regulaton."  task  removing 
unwarranted  regulatory  barriers  to 
competition  between  market  centers.  As 
stated  in  the  NYSE  Approval  Order,  the 
rescission  of  off-board  trading  rules  is 
"intended  solely  to  free  the  forces  of 
competition  and  allow  investor  interests 
to  control  the  success  or  failure  of 
individual  market  centers."  '  ■  The  same 
rationale  and  motivation  support  the 
Commission's  action  today. 

rV.  Conclusion 

It  is  Therefore  Ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.'=  that  the 
proposed  rule  change  (SR-BSE-OG-02) 
is  approved. 

For  the  Commission,  bv  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' ' 

Margaret  H.  McFarland, 
Dpputy  Secretary-. 

[FR  Doc.  00-14726  Filed  fi-9-00:  8:45  ami 
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Piu-suant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 


M5US.C  78f(b)(5). 

«15  use  78k-l. 

'In  approving  this  proposal,  the  Commission  has 
considerfcil  its  impact  on  efficiency,  corapetition. 
and  capital  formation.  15  I'.S.C.  78c(f). 


'"Section  nA|a)(l|(C)(v)  of  the  Act. 
"NYSE  Approval  Drder  at  30179. 
>' 15  U.S.C   78s{b)(2) 
i3  17CFR200,30-3la)n2). 
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( ■■Ai:t").'  .iiui  KiiU'  ]<^b-A  thenuindrr.-' 
notico  is  hun^bv  ,4iv(mi  that  on  Man  h  17. 
2()0{).  the  Chicago  Stork  Kxchange,  \iu: 
C'CHX"  or  •K.xchangr  ■)  film!  with  the 
Securities  and  Exchange  Ciommission 
("SEC"  or  '('iimmis.sion")  the  proposed 
rule  f:hange  as  descrihed  in  Items  I.  11, 
and  III  below,  which  items  havt-  been 
prepared  bv  the  Exchange  The 
r.ommission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interest(;d  persons 

1.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend  its 
interpretation  .01  (dl  of  CHX  .\rticle  VI, 
Rule  .<  by  eliminating  the  Series  7B 
Qualificati(m  Examination  '  for 
Exchange  floor  clerks  who  mav.  among 
other  functions,  accept  orders  from 
professional  customers'*  for  exei  ution 
on  the  Exchange's  complete  the 
Exchange's  Floor  Membership 
Examination  and  either  the  .Series  7 
Examination  or  the  Series  7A 
Qualification  Examination  '  Proposed 
new  language  is  in  italics;  proposed 
deletions  are  in  brackets 
***** 

ARTICLE  VI 

RESTRICTIONS  AND  REQUIREMENTS 


Training  and  Examination  of 
Registrants 

Rule  3.  The  Exchange  mav  require  the 
successful  completion  of  a  training 
course  or  an  examination,  or  both,  in 
connection  with  registration  of  members 
and  persons  associated  with  a  member 
or  member  organization,  and  may 


'  It  r.SC;    7Hs|blll| 

•  \TCFH  240  14b^4 

'The  Series  ?B  Qiidiiiic  at. cm  t  xiiiniti.iti.n 
(■'Series  7B  Kxanunatmn    1  was  (irtginallv 
iiiipiMnieiiteil  liv  lh>'  NYSK  m  ms4.  to  serve  as  an 
alternative  quahri<  atuin  exdiiiiiiatiiin  tc  the  (General 
.Set untie*  Registereil  Rejireseiitatue  Kxaiiiinatiini 
I '  .Series  ■"  Examination    I   Stv  Sec  unties  Kxi  hiinyH 
Act  Release  No    14  1 14  (lulv  «.  19M4I.  S4  FR   )'i'Jt>4 
(julv  14.  19941 

*The  Exchange's  proposed  rule  change  defines 
the  term    protessional  cu.stomer'   to  include  a  bank 
trust  uompanv   iiisuranc  >•  company,  investment 
trust    a  state  or  iiolilu  al  subdu  isiori  thereof  ,i 
t  haritable  -jr  Monprofit  edmatiiiii  institution 
rei^ulated  iinder  the  laws  of  the  1  inteil  Stales   or 
ativ  state,  a  peiisiiin  or  profit  sharing  plan  siihiec  I 
to  ERIS.^.  or  of  ,111  aneni  \  of  the  lulled  States  or 
of  a  slate  or  politic  al  suhdivision  thereof,  or  any 
person  (cither  than  a  n.itural  person)  who  has.  or 
who  has  under  inanak{einent.  net  tangible  a.s.sets  of 
at  least  sixteen  million  ilollars 

*The  .Series  7.\  (Qualification  Kxaniiiiation 
("Series  ''A  Kxaiiuiialion    )  was  onuinallv 
iiiiplemeiited  by  the  NYSt.  in  in*) ),  to  serv  as  .in 
alliTiiative  ((ualitic  ation  exam  to  the  Series  7 
Kxaminalion    S«'  Sm  unties  Ksi  h.inite  .\c  t  Release 
No    12698  duly  29.  J99-t).  5«  FR  415.19  (.August  4, 
l't4l| 


charge  fees  for  such  registration  and 
examination  This  provision  shall  apply 
to  all  members!. I  and  member 
organizations,  including  members  and 
member  organizations  which  are  to  be 
solelv  on  the  Floor  of  the  Exchange 

Interpretations  and  Policies: 

1)1  (a)  No  change. 

(b)  No  change. 

(c)  No  change. 

(d)  Public  Business  Exam 
Floor  members  who  successfully 

complete  the  Series  7  Examination  may 
conduct  a  public  business  which  is 
limited  to  accepting  orders  while  on  the 
floor  dire<:tly  from  non-broker-dealer 
customers.  In  lieu  of  the  Series  7 
Examination.  Floor  members  who 
sutxessfully  c;omplete  the  Series  7A 
examination  may  conduct  a  public 
business  which  is  limited  to  accepting 
orders  diriK:tly  from  professional 
(  ustomers  for  execution  on  trading 
floor.  Floor  clerks  of  floor  members  that 
have  successfully  completed  the 

Series  7  or  Series  7A  examination 
may  accept  orders  from  professional 
customers  for  execution  on  the  trading 
fliMjr  so  long  as  such  clerks  successfully 
complete  both  the  Floor  Membership 
Exam  and  either  the  Series  7 
Exammation  or  the  Series 
7.^[7Bl£lelxam;na<Jon  For  purposes  of 
this  interpretation  and  policy,  a 
"professional  customer  "  includes  a 
bank;  trust  company;  insurance 
company;  investment  trust;  a  state  or 
political  subdivision  thereof;  a 
charitable  or  nonprofit  educational 
institution  regulated  under  the  laws  of 
the  Uniteti  States,  or  any  state;(,|  a  [or] 
pension  or  profit  sharing  plan  subject  to 
ERI.SA.  or  of  any  agency  of  the  Untied 
States  or  |as|  of  a  state  or  political 
subdivision  thereof;  or  any  person 
(other  than  a  natural  person)  who  has, 
or  who  has  under  management,  net 
tangible  assets  of  at  least  sixteen  million 
dollars 

02  No  change. 


II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  this  filing  with  the  Commission, 
the  CHX  included  statements 
t;onceming  the  purpose  of.  and  basis  for. 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
propo.sed  rule  change  The  text  of  these 
statements  may  be  examined  at  the 
plac(?s  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  .Section  .A.  B.  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 


A  Self-Regulatory-  Organization's 
Statement  of  the  Purpose  of.  and 
Statuton'  Basis  for.  the  Proposed  Rule 
Change 

1   Purpose 

The  Exchange  proposes  to  amend  its 
Interpretation  .01(d)  of  CHX  Article  VI. 
Rule  .3  to  eliminate  the  Series  7B 
Examination  for  Exchange  floor  clerks. 
Under  existing  Exchange  rules,  a  floor 
clerk  of  a  qualified  floor  member  may 
accept  orders  from  professional 
customers  for  execution  on  the 
Exchange's  trading  floor,  so  long  as  the 
floor  clerk  has  successfully  completed 
either  the  Series  7  Examination  or  the 
Series  7B  Examination.'*  The  Exchange's 
proposed  rule  change  would  require 
that  Exchange  floor  clerks  who  will 
accept  professional  orders  pass  (i)  the 
Floor  Membership  Examination  ~ 
already  administered  by  the  Exchange  to 
prospective  floor  members  and  (ii) 
either  the  Series  7  or  the  Series  7A 
Examination.  The  CHX's  Floor 
Membership  Examination  addresses  the 
rules  and  practices  of  the  Exchange's 
trading  floor  but  has  broader  coverage 
than  the  Series  7B  Examination." 

The  Exchange  notes  that  the  New- 
York  Stock  Exchange.  Inc.  (  "NYSE  ") 
recently  eliminated  the  Series  7B 
Examination  and  now  requires  its  floor 
clerks  to  pass  both  a  new  Trading 
Assistant  Examination  (  "Series  25 
Examination  ")  **  and  either  the  Series  7 
Examination  or  the  Series  7A 
Examination  before  becoming  eligible  to 
accept  professional  orders.'"  Like  the 
CHX's  Floor  Membership  Examination, 
the  NYSE's  new  Trading  Assistant 
Examination  contains  questions  relating 
to  its  floor  rules  and  policies  but  has 
broader  coverage  that  the  questions 
formerly  included  in  the  Series  75 
Examination  The  CHX  therefore 
proposes  to  change  its  examination 
requirements  to  correspond  to  the  recent 
NYSE  changes  that  have  been  approved 
by  the  Commission.  The  CHX  represents 


".See  .Secunties  Exchange  Act  Release  No.  37690 
(September  17  1996).  61  FR  49803  (September  23. 
1996) 

■  The  Exf  hanjje  adopted  the  Floor  Membership 
Exam  in  1996  .See  Secunties  Exchange  Act  Release 
No   37690  (September  H.  1996).  61  FR  49803 
(September  23.  1996) 

"Telephone  conversation  between  Michael 
(;ardin.  Market  Refiulation  Department,  CHX.  and 
Susie  Cho.  .Attorney.  Division  of  Market  Regulation, 
t^ommission.  on  Apnl  5.  2000 

"See  .Securities  Exchange  Act  Release  No  40943 
llanuai^'  13.  1999).  64  FR  3330  (January  21.  1999) 
(order  approving  the  Senes  25  Examination) 

'"  ,S<^  Secunties  Elxchange  Act  Release  No  42092 
(November  2,  1999).  64  FR  61375  (November  10. 
1999)  (order  approving  the  elimination  of  the  Series 
7B  Examination  and  establishing  the  Senes  7A 
Exaininatiun  as  the  appropriate  qualification 
examination  for  NYSE  floor  clerks) 
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that  successful  completion  of  the 
Exchange's  Floor  Membership 
Examination  would  ensure  that  clerks 
wishing  to  perform  certain  functions  on 
the  floor,  such  as  accepting  professional 
orders,  are  sufficiently  familiar  with  the 
rules  and  practices  of  the  Exchange's 
trading  floor. 

2.  Statutory  Basis 

The  CHX  believes  that  the  proposed 
rule  change  is  consistent  with  Section 
6(b)  of  the  Act  ^  •  in  general  and  furthers 
the  objectives  of  Section  6(b)(5)  '^  in 
particular  in  that  it  is  designed  to 
promote  just  and  equitable  principles  of 
trade,  to  remove  impediments  and  to 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and,  in  general,  to  protect 
investors  and  the  public  interest. 

B.  Self-Regulator}'  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  Exchange  did  not  solicit  or 
receive  written  comments  on  the 
proposed  rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period(i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  Exchange  consents, 
the  Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  vmtten  data,  views,  and 
argimients  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 


Washington,  D.C.  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-CHX-00-07  and  should  be 
submitted  by  July  3,  2000. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 
Deputy  Secretary. 
(FR  Doc.  00-14723  Filed  6-9-00;  8:4.S  ami 
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Floor  Transactions  by  Exchange 
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June  1.2000. 
I.  Introduction 

On  December  27,  1999,  the  Chicago 
Stock  Exchange,  Inc.  ("CHX"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission  ("SEC  "  or 
"Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")  1  and  Rule  19b--l 
thereunder,^  a  proposed  rule  change  to 
rescind  certain  provisions  of  Article 
VIII,  Exchange  Rule  9,  the  Exchange's 
off-board  trading  rules.  The  proposed 
rule  change  was  published  for  comment 
in  the  Federal  Register  on  March  3, 
2000.3  Proposed  rule  changes  filed  by 
the  American  Stock  Exchange  and  the 
Philadelphia  Stock  Exchange  to  rescind 
their  off-board  trading  rules  were 
published  on  the  same  date  as  the  CHX 


proposing  release. ■"  Shortly  thereafter, 
the  Boston  Stock  Exchange  and  the 
Pacific  Exchange  filed  similar  proposed 
rule  changes."^  The  Commission 
received  no  comments  on  any  of  these 
proposals.  Today,  in  separate  orders,  the 
Commission  is  approving  the  proposed 
rule  changes  to  rescind  off-board  trading 
rules  filed  by  the  exchanges  noted 
above. 

n.  Description  of  the  Proposal 

Certain  provision  of  Article  VIII, 
Exchange  Rule  9  restricts  a  member's 
ability  to  effect  transactions  in 
Exchange-listed  securities  off  a  national 
securities  exchange.  In  the  proposing 
release,  the  Exchange  noted  that  the 
New  York  Stock  Exchange,  along  with 
other  exchanges,  had  submitted  similar 
proposals  to  rescind  their  off-board 
trading  rules.''  and  that  the  Commission 
had  recently  adopted  amendments  to 
the  Intermarket  Trading  System  Plan 
("ITS")  to  expand  the  ITS  linkage  with 
the  National  Association  of  Securities 
Dealers'  Computer  Assisted  Execution 
System.  Thus,  "to  confirm  the 
Exchange's  commitment  to  the 
competitive  ideals  on  which  those 
actions  are  based."  the  Exchange 
proposed  to  rescind  certain  provisions 
of  its  off-board  trading  rule.  ,\rticle  VIIl. 
Exchange  Rule  9. 

m.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange.  In  particular,  the  Commission 
finds  the  proposed  rule  change  is 
consistent  with  Section  6(b)(5)  of  the 


"  15  i:..S.C,  78fib). 
'•  15  U.S.C.  78f(b)(5). 


"17  CFR  200.30-3(a)(12). 
'15US.C.  78s(b)(l) 
M7CFR  240  ]9b-4. 

^  Securities  Exchange  Act  Release  No.  42459 
(Februan'  25.  2000).  65  FR  11619. 


■*  Securities  Exchange  .^ct  Release  No  42460 
(February  25,  2000).  65  FR  11618  (March  3.  20001 
(File  No  SR-.A.Tiex— 00— 051;  Securities  Exchange 
.Act  Release  No.  42458  (Februar   25.  2000).  65  FR 
11628  (March  3.  2000)  (File  No   SR-Phlx-00-12). 

^  Securities  Exchange  .Act  Release  .\fi  42461 
(April  10.  2000).  65  FR  20497  (April  17.  2000)  (File 
No.  SR-BSE-00-02);  Securities  Exchange  Act 
Release  No  42660  (April  10.  2000).  65  FR  21052 
(April  19.  2000)  (File  No   SR-PCX-OO-ll) 

''Referring  to  Securities  Exchange  Act  Release  No. 
42450  (Februan,-  23.  2000).  65  FR  1057"  (February 
28.  2000)  (".NYSE  Release  "). 

On  .May  5.  2000.  the  Commission  approved  the 
New  Y'ork  Stock  Exchange's  proposed  rule  change 
rescinding  its  off-board  trading  rule.  Rule  390 
Securities  Exchange  .Act  Release  No  34—42758 
(May  5.  2000).  65  FR  30175  (Mav  10.  2000)  (  "NYSE 
.Approval  Order  ') 

In  the  NYSE  Release,  the  (Commission  also 
solicited  the  public's  views  on  a  broad  range  of 
issues  related  to  market  fragmentation — the  trading 
of  orders  in  multiple  locations  without  interaction 
of  those  orders  The  period  for  public  comment  on 
market  fragmentation  expired  on  May  12.  2000  The 
Commission  currently  is  reviewing  the  comments 
submitted  in  response  to  ihe  N'Y'SE  Release. 
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Ac:t  "  whu:h  rtHiiiircs.  among  othtT 
things,  that  the  rul»>s  of  an  o\(  han^jt'  ht- 
designed  to  promofo  |iist  and  (Hiiiitablc 
principles  of  trade,  to  nimove 
impediments  to  and  perfw:t  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system  and.  in 
general,  to  protec:t  investors  and  the 
public:  interest,  and  Section  6(b)(8). 
which  requires  that  the  rides  of  an 
exchange  not  impose  any  burden  on 
competition  not  necessary  or 
appropriate  in  furtherance  of  the  Ac:t. 
The  rescission  of  the  Exchanges  off- 
board  trading  restrictions  is  also 
consistent  with  Section  1 1 A  of  the  Act " 
which  sets  forth  the  findings  and 
objectives  that  are  to  guide  the 
(Commission  in  its  oversight  of  the 
national  market  system.  Specifically, 
rescinding  the  off-board  trading 
restrictions  will  help  further  the 
national  market  system  objective  in 
Section  1  lA(a)(l)(C:)(i)  to  assure  the 
economically  efficient  execution  of 
securities  transactions,  and  in  Section 
nA{a)(l)(C;)(ii)  to  assure  fair 
competition  between  ext:hange  markets 
and  markets  other  than  exc:hange 
markets.' 

As  discussed  more  fully  in  the  NYSK 
Approval  Order,  the  existence  of  off- 
hoard  trading  restrictions  can  no  longer 
be  justified  in  an  age  when  advancing 
technology  and  expanding  trading 
volume  are  introducing  new 
competitive  challenges  for  the  I'S. 
securities  markets,  both  at  home  and 
abroad.  Off-board  trading  rules  such  as 
Articles  Vlil.  Exchange  Rule  q  directlv 
restrict  a  certain  tvpe  of  market  center 
competition — competition  between 
exchange  markets  and  markets  other 
than  exchange  markets.  Their  rescission 
todav  eliminates  an  inappropriate 
regulatory  burden  on  competition  that 
runs  contrary  to  the  objectives  set  forth 
in  the  Act. 

Off-board  trading  restrictions  have 
been  justified  on  the  basis  that  thev 
promote  the  interaction  of  investors' 
orders  without  partic:ipation  by  a 
dealer — indeed  an  objecitive  set  forth  in 
the  Act.'"  The  Commission  believes, 
however,  that  whatever  beneficial  effect 
off-board  trading  restrictions  sui:h  as 
Article  V'lII,  Exc:hange  Rule  9  niav  have 
in  eniiancing  the  interaction  of  investors 
orders  can  no  longer  justify  their 
anticompetitive  nature.  To  the  extent 
off-board  trading  rules  enhance  order 
interaction,  thev  do  so  in  an  undesirable 


way — by  attempting  a  direct  restriction 
on  competition.  Such  attempts  are  never 
wholly  successful  and  typically  only 
distort,  rather  than  eliminate, 
competition  and  introduce  unnecessary 
costs  ultimately  borne  by  investors. 

The  outcome  of  competition  between 
market  centers  should  depend  on  which 
market  centers  are  most  able  to  .serve 
investors  interests  by  providing  the 
highest  quality  trading  services  at  the 
lowest  possible  prices:  the 
Ciommission's  regulatory  task  is 
removing  unwarranted  regulatory- 
barriers  to  competition  between  market 
centers  As  stated  in  the  NYSE  Approval 
Order,  the  rescission  of  off-board  trading 
rules  is  "intended  solely  to  free  the 
forces  of  competition  and  allow 
investors  interest  to  control  the  success 
or  failure  of  individual  market 
centers." ' '  The  same  rationale  and 
motivation  support  the  Commission's 
action  today 

IV.  Conclusion 

It  IS  thfTffarf  ordered,  pursuant  to 
.Section  19(b)(2)  of  the  Act.'-  that  the 
proposed  rule  change  (SR-CHX-99-28) 
is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to 
delegated  authority  ' ' 

Margaret  H.  MrFarland. 

lh-put\  Sri  rvtiin 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-42885:  File  No.  SR-NASO- 
99-67] 

S«lf-Reguiatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  and 
Amendment  No.  1  Thereto  by  NASD 
Regulation,  inc.  Relating  to 
Amendments  to  Membership  Rules 

luilf  I,  JOOO 

Pursuant  to  Section  19(li)(l)  of  the 
.Securities  Exchange  Act  of  1934  ("Act"" 
or  "Exchange  Act"'),'  and  Rule  19b— 4 
thereunder.-  notice  is  hereby  given  that 
on  N(  vember  2.  1999.  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD"  or  "Association""),  through  its 
wholly  owned  subsidiary  NASD 
Regulation,  Inc.  ("NASD  Regulation"), 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission"') 
the  proposed  rule  change  as  described 


r>  I     .S(.    -Ht(|p||:'i| 
"  I".  I     .S  (       'Mk     1 

'In  .nitiri'vui^;  llii-.  iiim|iiis.i1.  ihr  t.iiwiiiusMnii  li.i 
r'nllMcltTfil  ll^  1111(1.11  I  .  i\\  I'fflllriicv.  ( l)inpt!llti(>n. 
,md  i.ipil.il  Inrin.itnm    l.Tl'.S.t;.  7«c(f). 

"'Si>(  tiuii  1  1  Al,il(I|(r.)(v)of  the  Act 


'  '  WSK  .\ppri>wil  Onl.T  ,it   KM" 
'     r.  1     Si:    7H^(h)(.M 

"  i7(:kk  .:()()  to- tin  It  ij  I 

•  ISU.S.C.  78s(b)(ll 
n7CFR240  19t)-». 


in  Items  1.  11.  and  III  below,  which  Items 
have  been  prepared  by  NASD 
Regulation  On  May  1 ,  2000,  the  NASD 
Regulation  filed  Amendment  No.  1  to 
the  proposed  rule  change. '  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change,  as  amended,  from  interested 
persons. 

I.  Self- Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

NASD  Regulation  is  proposing  to 
amend  the  Rule  1010  Series,  which 
concerns  member  admission.  Additions 
are  italicized:  deletions  are  [bracketed]. 

1010.  Membership  Proceedings 

1011.  Definitions 

Unless  otherwise  provided,  terms 
used  in  the  Rule  1010  Series  shall  have 
the  meaning  as  defined  in  Rule  0120. 

(a)  ""Applicant" 

The  term  "Applicant"  means  a  person 
(or  entity!  that  applies  for  membership 
in  the  Association  under  Rule  1013[,)  or 
a  member  that  files  an  application  |to 
remove  or  modify  a  restriction  under 
Rule  1017,  or  files  a  notice  and 
application  for  continuance  in 
membership  under  Rule  1018]  for 
approval  of  a  change  in  ownership, 
control,  or  business  operations  under 
Rule  1017. 

(b)  "Associated  Person" 

The  term  "Associated  Person"'  means: 
(2)  a  natural  person  registered  under  the 
Rules  of  the  Association;  or  (2)  a  sole 
proprietor,  partner,  officer,  director, 
branch  manager,  or  ot/ier  natural  person 
occupying  a  similar  status  or  performing 
similar  functions  who  will  be  or  is 
anticipated  to  be  associated  with  the 
Applicant,  or  a  natural  person  engaged 
in  the  investment  banking  or  securities 
business  who  will  be  or  is  anticipated 
to  be  directlv  or  indirectly  controlling  or 
controlled  by  the  Applicant,  whether  or 
not  any  such  person  is  registered  or 
exempt  from  registration  under  the . 
NASD  By-Laws  or  the  Rules  of  the 
Association. 

(c)  "Department" 

The  term  "Department"  means  the 
Department  of  Member  Regulation  of 
NASD  Regulation. 

(d)  '"Director" 

The  term  "Director"  means  a  member 
of  the  NASD  Regulation  Board. 

(e)  "district" 

The  term  "district  "  means  a  district 
established  by  the  NASD  Regulation 
Board. 

(f)  "district  office" 


'Thi'-  I'lb— J  film;*.  ri'prHseiits  .^iiiciHimpnl  No   1 
to  Kil..  \.i  ,SR-N.ASD-9S*-«7. 
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The  term  "district  office  "  means  an 
office  of  NASD  Regulation  located  in  a 
district. 

(g)  "Governor" 

The  term  "Governor"  means  a 
member  of  the  NASD  Board. 

(h)  "Interested  Association  Staff' 

The  term  "Interested  Association 
Staff  means  an  employee  who  directly 
participates  in  a  decision  under  Rule 
10141,]  or  1017,  (or  1018.]  an  employee 
who  directly  supervises  an  employee 
with  respect  to  such  decision,  an 
employee  who  conducted  an 
investigation  or  examination  of  a 
member  that  files  an  application  under 
Rule  1017  [or  a  notice  and  application 
under  Rule  1018],  the  District  Director 
for  the  relevant  district,  and  the  head  of 
the  Department. 

(i)  "material  change  in  business 
operations" 

The  term  "material  change  in 
business  operations  '  includes,  but  is  not 
limited  to: 

(Ij  removing  or  modifying  a 
membership  agreement  restriction: 

12)  market  making,  underwriting,  or 
acting  as  a  dealer  for  the  first  time;  and 

(3j  adding  business  activities  that 
require  a  higher  minimum  net  capital 
under  SEC  Rule  15c3-l. 

((i)](/j  "NASD  Board" 

The  term  "NASD  Board"  means  the 
Board  of  Governors  of  the  NASD. 

[(i)](k)  "NASD  Regulation  Board" 

The  term  "NASD  Regulation  Board" 
means  the  Board  of  Directors  of  NASD 
Regulation. 

(I)  "principal  place  of  business" 

The  term  "principal  place  of 
business"  means  the  executive  office 
from  which  the  sole  proprietor  or  the 
officers,  partners,  or  managers  of  the 
Applicant  direct,  control,  and 
coordinate  the  activities  of  the 
Applicant,  unless  the  Department 
determines  that  the  principal  place  of 
business  is  where:  (1)  the  largest  number 
of  Associated  Persons  of  the  Applicant 
are  located;  or  (2)  the  books  and  records 
necessary  to  provide  information  and 
data  to  operate  the  business  and  comply 
with  applicable  rules  are  located. 


((k)](in)  "sales  practice  [violations] 
event" 

The  term  "sales  practice  [violations] 
event"  means  any  [conduct  directed  at 
or  involving  a  customer  that  would 
constitute  a  violation  of  any  Rule  in  the 
Rule  2000  or  3000;  any  provision  of  the 
Act,  Securities  Exchange  Act  of  1934:  or 
any  state  statute  prohibiting  fraudulent 
conduct  in  connection  with  the  offer, 
sale,  or  purchase  of  a  security  or  in 
connection  with  the  rendering  of 
investment  advice]  customer  complaint, 
arbitration,  or  civil  litigation  that  has 
been  reported  to  the  Central  Registration 
Depository,  currently  is  required  to  be 
reported  to  the  Central  Registration 
Depository,  or  otherwise  has  been 
reported  to  the  Association. 

l(l)](/i)  "Subcommittee" 

The  term  "Subcommittee"  means  a 
subcommittee  of  the  National 
Adjudicatory  Council  that  is  constituted 
pursuant  to  Rule  1015  to  conduct  a 
review  of  a  Department  decision  issued 
under  the  Rule  1010  Series. 

IM-1011-1.  Safe  Harbors  for  Business 
Expansions 

This  interpretive  material  concerns 
the  types  of  business  expansions  that 
will  not  require  a  member  to  submit  a 
Rule  1017  application  to  obtain  NASD 
Regulation's  approval  of  the  expansion. 
This  safe  harbor  applies  to:  (1)  firms 
that  do  not  have  a  membership 
agreement,  and  (2)  firms  that  have  a 
membership  agreement  that  does  not 
contain  a  restriction  on  the  factors  listed 
below. 

The  safe  harbor  is  not  available  to  a 
member  that  has  a  membership 
agreement  that  contains  a  specific 
restriction  as  to  one  or  more  of  the 
factors  listed  below.  In  that  case,  the 
agreement  takes  precedence  because 
NASD  Regulation  has  determined  that  a 
particular  restriction  should  apply  as  to 
one  or  more  of  the  factors,  and  NASD 
Regulation  has  issued  a  decision  with  a 
rationale  for  that  restriction.  Similarly, 
the  safe  harbor  also  does  not  apply  if 
the  member  has  a  membership 
agreement  that  permits  expansion 
beyond  the  limits  set  forth  below  (e.g.. 


an  Applicant  requests  and  obtains 
approval  for  ten  registered 
representatives  in  the  first  six  months 
with  an  additional  ten  registered 
representatives  in  the  next  year):  m  such 
case,  the  Department  has  specificallv 
considered  the  firm's  expansion  plans 
and  approved  them. 

The  safe  harbor  is  not  available  to  any 
member  that  has  disciplinary  history.  . 
For  purposes  of  this  Interpretation, 
"disciplinary  history  "  means  a  finding 
of  a  violation  by  the  member  or  a 
principal  of  the  member  in  the  past  five 
years  by  the  Securities  and  Exchange 
Commission,  a  self-regulatory 
organization,  or  a  foreign  financial 
regulatory  authority  of  one  or  more  of 
the  follov^ing  provisions  (or  a 
comparable  foreign  provision  I  or  rules 
or  regulations  thereunder:  Sections 
15(b)l4)(E)  and  15lc)  of  the  Securities 
Exchange  Act  of  1934:  Section  1 7(al  of 
the  Securities  Act  of  1933:  SEC  Rules 
lOb-5  and  15g-l  through  15g-9:  NASD 
Rules  2110,  2120.  2310.  2330,  2440. 
3010  (failure  to  supervise  onlv),  3310. 
and  3330:  and  MSRB  Rules  G-19.  G-30. 
andG-37(bjSr(cj. 

For  those  firms  to  which  the  safe 
harbor  is  available,  the  following  t\j>es 
of  expansions  are  presumed  not  to  be  a 
material  change  in  business  operations 
and  therefore  do  not  require  a  Rule  1017 
application.  For  any  expansion  beyond 
these  limits,  a  member  should  contact 
its  district  office  prior  to  implementmg 
the  change  to  determine  whether  the 
proposed  expansion  requires  an 
application  under  Rule  1017. 
Expansions  in  each  area  are  measured 
on  a  rolling  12-month  basis:  members 
are  required  to  keep  records  of  increases 
in  personnel,  offices,  and  markets  to 
determine  whether  they  are  i\ithin  the 
safe  harbor. 

"Associated  Persons  involved  in 
sales"  includes  all  Associated  Persons, 
whether  or  not  registered,  who  are 
involved  in  sales  activities  with  public 
customers,  including  sales  assistants 
and  cold  callers,  but  excludes  clerical, 
back  office,  and  trading  personnel  who 
are  not  involved  in  sales  acti\ities. 


Safe  Hartmr-Number  of  Increase  Permitted  Witfiin  One  'fear  Penod 

Wittiout  Rule  1017  Application 

Number  of  Associated  Persons  Involved  in  Sales 

1-10  

10  persons. 

11  or  more  

10  persons  or  a  30  percent  increase,  whichever  is  greater 

Number  of  Offices  (registered  or  unregistered) 

1-5  

3  offices. 

6  or  more 

3  offices  or  a  30  percent  increase,  whichever  is  greater 

Number  of  Markets  Made 

1-10 

10  markets. 

11  or  more  

10  markets  or  a  30  percent  increase,  whichever  is  greater 
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1012.  General  Provisions 

(d)  (Service  of  Notices  and  Decisions.! 
Filing  bv  Applicant  or  Service  by  the 
Association 

[A  notice  or  a  (l»><;ision  issued  bv  the 
Association  under  the  Rule  1010  Series 
with  respect  to  an  application  shall  be 
served  proinptlv  bv  firsfclass  mail  on 
the  Applicant  or  its  counsel,  unless  a 
Rule  sptH:ifies  a  different  method  of 
service  Service  bv  the  Association  or 
filing  bv  an  Applicant  bv  mail  shall  b*? 
deemed  complete  upon  mailing  Service 
by  the  Association  or  fding  bv  an 
Applicant  bv  commercial  courier  or 
fat:simile  shall  be  deemed  complete  on 
the  date  speciified  in  the  written 
confirmation  of  receipt.] 

/ 1  /  An  Applicant  mav  file  an 
application  or  any  document  nr 
information  requested  under  the  Rule 
1010  Series  bv  first-class  mail,  overnifiht 
courier,  or  hand  deliverv  If  the 
Department  and  the  Applicant  ai(ree. 
the  Applicant  also  mav  file  a  requested 
document  or  information  by  facsimile 

121  The  Association  shall  serve  a 
notice  or  dei  ision  issued  under  the  Hulr 
low  Series  bv  first-class  mail  on  the 
Applicant  or  its  counsel,  unless  a  Hule 
specifies  a  different  method  of  ser\ice 

fJl  Service  bv  tfie  Association  or  filing, 
by  an  Applicant  shall  be  ileemed 
complete  as  follows 

lAI  Ser\'iie  or  tiling  bv  first-class  mail 
shall  be  deemed  (  omplete  on  the  date 
of  postmark. 

IBI  Ser\ue  or  tiling  bv  overnitiht 
courier  shall  be  deemed  complete  on  the 
date  of  deliver,'  to  the  overnight  courier 
as  specified  m  the  airbill. 

IC)  Service  or  filing  by  hand  deliverv 
shall  be  deemed  complete  on  the  date 
of  receipt  as  evideiK  ed  by  a  date  stamp: 
and 

IDI  Sen-ice  nr  filing  bv  facsimile  shall 
he  deejned  complete  an  the  date 
specified  in  the  do<ument  and  o;i  the 
written  confirmation  of  transmission 

(bl  Ijupse  of  Application 

III  Absent  a  showing  of  good  cause, 
an  application  filed  under  Rule  1013  nr 
101  7  shall  lapse  if  an  Applicant  fails  to 

lAl  respond  fullv  within  tiO  davs  after 
service  nf  an  initial  written  request  for 
information  or  documents  under  Rule 
10 LI,  withm  .U)  davs  after  senice  of  an 
initial  written  reipiest  for  information  or 
documents  under  Rule  1017,  within  JO 
days  after  service  of  a  subsequent 
written  request  for  information  or 
doiuments  under  Rule  lOl.i  or  1017.  or 
within  sui  h  other  time  period  agreed  to 
bv  the  Department  and  the  Applicant. 


IBI  appear  at  or  otherwise  participate 

in  a  scheduled  membership  interview 
pursuant  to  Rule  10131  bl  or  10171  fj:  or 

ICf  file  an  executed  membership 
agreement  under  Rule  1014ldl  or  Rule 
101  7lgll4l  withm  25  days  after  ser\ice  of 
the  agreement,  or  within  such  other 
period  agreed  to  bv  the  Department  and 
the  Applicant 

121  If  an  Applicant  wishes  to  continue 
to  seek  membership  or  approval  of  a 
change  m  ownership,  control,  or 
business  operations,  then  the  Applicant 
shall  be  required  to  submit  a  new 
application  and  fee  under  Rule  1013  or 
1017.  respectively  The  Association 
shall  not  refund  anv  fee  for  a  lapsed 
application 

1(b)]  Id  Ex  Parte  Communications 

111  The  prohibitions  against  ex  parte 
communications  shall  become  effective 
when  Association  staff  has  knowledge 
that  an  Applicant  intends  to  file  a 
written  request  for  review  by  the 
S'ational  Adiudicatory  ('ouncil  under 
Rule  101.5 

1(1)1  121  Unless  on  notice  and 
opportunity  for  an  Applicant  and 
Interested  Ass(H:iation  Staff  to 
participate,  or  to  the  extent  rtnquired  for 
the  dispositicm  of  ex  parte  matters  as 
authorized  bv  the  Rules  of  the 
Association: 

(A)  an  Applicant,  a  counsel  or 
representative  of  an  Applicant,  or  an 
Interested  Association  Staff  shall  not 
make  or  knowingly  cause  to  be  made  an 
ex  parte  communic;ation  relevant  to  the 
merits  of  a  membership  proceeding 
under  the  Rule  1010  Series  to  a 
Governor,  a  member  of  the  National 
Adjudicatory  Council  or  a 
Subcommittee  thereof,  or  an  Association 
employef!  who  is  participating  or 
advising  in  a  decision  of  such  a  person 
with  resp»H:t  to  that  proceeding;  and 

(B)  a  (iovemor,  a  member  of  the 
National  Adjudicatorv  ("ouncil  or  a 
Subcommittee  thereof,  or  an  Association 
employee  who  is  participating  or 
a(jvising  in  the  decision  of  such  a 
person  with  respect  to  a  membership 
proceeding  shall  not  make  or  knowinglv 
cause  to  be  made  to  an  Applicant,  a 
counsel  or  representative  of  the 
Applicant,  or  an  Interested  Association 
Staff  an  ex  parte  communication 
relevant  to  the  merits  of  that  proceeding. 

1(2)]  131  A  Governor,  a  member  of  the 
.National  Adjudicatory  (k)unc;il  or  a 
Subcommittee  thereof,  or  an  Association 
employee  participating  or  advising  in 
the  ciecision  of  such  a  person,  who 
receives,  makes,  or  knowingly  causes  to 
be  made  a  communication  prohibited  by 
this  paragraph  shall  place  in  the  record 
of  the  membership  proceeding: 


(A)  all  such  written  communications: 

(B)  memoranda  stating  the  substance 
of  all  such  oral  communications;  and 

(C)  all  written  responses  and 
memoranda  stating  the  substance  of  all 
oral  responses  to  all  such 
communications. 

1(3)  The  prohibitions  against  ex  parte 
c:ommunications  shall  become  effective 
when  Association  staff  has  knowledge 
that  an  Applicant  intends  to  file  a 
written  request  for  review  by  the 
National  Adjudicatorv  Council  under 
Rule  1015  ] 

|(c)|  Idl  Recusal  or  Disqualification 

A  Governor  or  a  member  of  the 
National  Adjudicatory  Council  or  a 
Subcommittee  thereof  shall  not 
participate  in  a  matter  governed  by  the 
Rule  1010  Series  as  to  which  that  person 
has  a  conflict  of  interest  or  bias,  or  if 
circumstances  otherwise  exist  where  his 
or  her  fairness  might  reasonably  be 
questioned.  In  such  a  case,  the  person 
shall  recuse  himself  or  shall  be 
disqualified  as  follows: 

(1)  The  Chair  of  the  NASD  Board  shall 
have  authority  to  direct  the 
disqualification  of  a  Governor,  and  a 
majority  of  the  Governors  of  the  NASD 
Board  excluding  the  Chair  shall  have 
authority  to  direct  the  disqualification 
of  the  Chair  of  the  NASD  Board. 

(2)  The  Chair  of  the  National 
Adjudicatory  Council  shall  have 
authority  to  direct  the  disqualification 
of  a  member  of  the  National 
Adjudicatorv  Council  or  a  member  of  a 
Subcommittee  appointed  pursuant  to 
Rule  1015.  and  the  Vice  Chair  of  the 
S'ational  Adiudicator\'  Council  shall 
have  authority  to  direct  the 
disqualification  of  the  Chair  of  the 
Naticjnal  Adjudicatory  Council. 

1(d)]  lei  Computation  of  Time 

(1)  Calendar  Day 

In  the  Rule  1010  Series,  "day"  means 
calendar  day. 

(2)  Formula 

In  computing  a  period  of  time  under 
the  Rule  1010  Series,  the  day  of  the  act. 
event,  default,  or  lapse  from  which  the 
period  of  time  designated  begins  to  run 
shall  not  be  included.  The  last  day  of 
the  period  so  computed  shall  be 
included  unless  it  is  a  Saturday, 
Sunday,  or  Federal  holiday,  in  which 
event  the  period  runs  until  the  end  of 
the  next  day  that  is  not  a  Saturday. 
Sunday,  or  Federal  holiday. 
Intermediate  Saturdays,  Sundays,  and 
Federal  holidays  shall  be  excluded  from 
the  computation  when  the  period 
prescribed  is  ten  days  or  less. 


1013.  New  Member  Application  [and 
Membership]  and  Interview 

(a)  Filing  of  Application 

(1)  Where  To  File 

[Each  Applicant  for  Association 
membership  shall  file  its  application  in 
two  parts.  The  first  part  of  the 
application  shall  be  filed  with  the 
Membership  Department  and  shall 
include  the  following  documents:] 

An  Applicant  for  Association 
membership  shall  file  its  application 
v^ith  the  Department  of  Member 
Regulation  at  the  district  office  in  the 
district  in  which  the  Applicant  intends 
to  have  its  principal  place  of  business  as 
defined  in  Rule  lOllfH. 

12)  Contents 

The  application  shall  include: 

(A)  an  original  signed  and  notarized 
paper  Form  BD,  with  applicable 
schedules; 

(B)  an  original  signed  paper  Form  U- 
4  for  each  Associated  Person  who  is 
required  to  be  registered  under  the 
Rules  of  the  Association; 

(C)  an  original  NASD-approved 
fingerprint  card  for  each  Associated 
Person  who  will  be  subject  to  SEC  Rule 
17f-2; 

(D)  a  new  member  assessment  report; 
[(E)  a  new  member  firm  contact 

questionnaire;  and] 

[(F)]  (E)  a  check  for  the  appropriate 
fee[.]; 

[(2)  The  second  part  of  the  application 
shall  be  filed  with  the  Department  of 
Member  Regulation  at  the  district  office 
in  the  district  in  which  the  Applicant 
intends  to  have  its  principal  place  of 
business  and  shall  include  the  following 
information  and  documents:] 

[(A)]  IF)  a  detailed  business  plan  (,  in 
a  form  prescribed  by  the  Association,] 
that  adequately  and  comprehensively 
describes  all  material  aspects  of  the 
business  that  will  be,  or  are  reasonably 
anticipated  to  be,  performed  at  and  after 
the  initiation  of  business  operations, 
including  future  business  expansion 
plans,  if  any,  and  includes: 

(i)  a  trial  balance,  balance  sheet, 
supporting  schedules,  and  computation 
of  net  capital,  each  of  which  has  been 
prepared  as  of  a  date  that  is  within  30 
days  before  the  filing  date  of  the 
application; 

(ii)  a  monthly  projection  of  income 
and  expenses,  with  a  supporting 
rationale,  for  the  first  twelve  months  of 
operations; 

(iii)  an  organizational  chart; 

(iv)  [a  list  of]  the  intended  [locations] 
location  of  (all  offices,]  the  Applicant's 
principal  place  of  business  and  all  other 
offices,  if  any,  whether  or  not  such 
offices  would  be  required  to  be 


registered  under  the  Rules  of  the 
Association,  and  the  names  of  the 
persons  who  will  be  in  charge  of  each 
office; 

(v)  a  list  of  the  types  of  seciuities  to 
be  offered  and  sold  cmd  the  types  of 
retail  or  institutional  customers  to  be 
solicited; 

(vi)  a  description  of  the  methods  and 
media  to  be  employed  to  develop  a 
customer  base  and  to  offer  and  sell 
products  and  services  to  customers, 
including  the  use  of  the  Internet, 
telephone  solicitations,  seminars,  or 
mailings; 

(vii)  a  description  of  the  business 
facilities  and  a  copy  of  any  proposed  or 
final  lease; 

(viii)  the  number  of  markets  to  be 
made,  if  any,  the  type  and  volatility  of 
the  products,  and  the  anticipated 
maximiun  inventory  positions; 

(ix)  any  plan  to  enter  into  contractual 
commitments,  such  as  undervmtings  or 
other  securities-related  activities; 

(x)  any  plan  to  distribute  or  maintain 
seciu-ities  products  in  proprietary 
positions,  and  the  risks,  volatility-, 
degree  of  liquidity,  and  speculative 
nature  of  the  products;  [and] 

(xi)  any  other  acrtivity  that  the 
Applicant  may  engage  in  that 
reasonably  could  have  a  material  impact 
on  net  capital  within  the  first  twelve 
months  of  business  operations;  and 

(xii)  a  description  of  the 
communications  and  operational 
systems  the  Applicant  will  employ  to 
conduct  business  v^th  customers  or 
other  members  and  the  plans  and 
procedures  the  Applicant  will  employ  to 
ensure  business  continuity,  including: 
system  capacity  to  handle  the 
anticipated  level  of  usage:  contingency 
plans  in  the  event  of  systems  or  other 
technological  or  communications 
problems  or  failures  that  may  impede 
customer  usage  or  firm  order  entry  or 
execution;  system  redundancies: 
disaster  recovery  plans:  system  security: 
disclosures  to  be  made  to  potential  and 
existing  customers  who  may  use  such 
systems:  and  supervisory  or  customer 
protection  measures  that  may  apply  to 
customer  use  of,  or  access  to,  such 
systems: 

[(B)  a  copy  of  the  Applicant's  most 
recent  Form  BD;] 

[{C)](G)  a  copy  of  any  decision  or 
order  by  a  federal  or  state  authority  or 
self-regulatory  organization  taking 
permanent  or  temporary  adverse  action 
with  respect  to  a  registration  or 
licensing  determination  regarding  tlie 
Applicant  or  an  Associated  Person; 

l[D)]fH)  a  list  of  all  Associated 
Persons[,  the  most  recent  Form  U— 4  and 
Form  U-5  for  each  Associated  Person, 
any  other  document  that  discloses  the 


disciplinary  history-  of  each  Associated 
Person,  and  a  list  of  any  other  persons 
or  entities  that  will  exercise  control 
with  respect  to  the  Applicants 
business]; 

[[E]]llj  documentation  of  any  of  the 
following  events,  unless  the  event  has 
been  reported  to  the  Central  Registration 
Depository: 

(i)  a  regulatory  action  against  or 
investigation  of  the  Applicant  or  an 
Associated  Person  by  the  Commission, 
the  Commodity  Futures  Trading 
Commission,  a  federal,  state,  or  foreign 
regulatory  agency,  or  a  self-regulatory 
organization  that  is  pending, 
adjudicated,  or  settled; 

(ii)  an  investment-related  civil  action 
for  damages  or  an  injunction  against  the 
Applicant  or  an  Associated  Person  that 
is  pending,  adjudicated,  or  settled; 

(iii)  an  investment-related  customer 
complaint  or  arbitration  [involving  sales 
practice  violations,  theft, 
misappropriation,  conversion,  or  breach 
of  fiduciary  duty,  against  the  Applicant 
or  an  Associated  Person  that  is  pending, 
settled,  or  has  resulted  in  an  award  or 
judgment]  that  is  required  to  be  reported 
on  Form  U-4;  [and] 

(iv)  a  criminal  action  (other  than  a 
minor  traffic  violation)  against  the 
Applicant  or  an  Associated  Person  that 
is  pending,  adjudicated,  or  that  has 
resulted  in  a  guilty  or  no  contest  plea; 
and 

[(F)](v)  a  copy  of  any  document 
evidencing  a  termination  for  cause  or  a 
permitted  resignation  after  investigation 
of  an  alleged  violation  of  a  federal  or 
state  securities  law.  a  rule  or  regulation 
thereunder,  a  self-regulatory 
organization  rule,  or  an  industry 
standard  of  conduct; 

[(G)](/)  a  description  of  any  remedial 
action,  such  as  special  training  [or], 
continuing  education  requirements,  or 
heightened  supervision,  imposed  on  an 
Associated  Person  by  a  state  or  federal 
authority  or  self-regulatory  organization; 

[(H)](A3  a  written  acknowladgment 
that  heightened  supervisory  procedures 
and  special  educational  programs  may 
be  required  pursuant  to  Notice  To 
Members  97-19  for  an  Associated 
Person  whose  record[sl  reflects]: 

(i)]  disciplinary  actions  [involving]  or 
sales  practice  [violations]  events: 

[(ii)  customer  complaints:  or 

(iii)  arbitrations  that  were  resolved 
adversely  to  the  Associated  Person;] 

[(I)](L)  a  copy  of  final  or  proposed 
contracts  with  banks,  clearing  entities, 
or  service  bureaus,  and  a  general 
description  of  any  other  final  or 
proposed  contracrts; 

[(J)](Afl  a  description  of  the  nature  and 
source  of  Applicant's  capital  with 
supporting  documentation,  including  a 
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list  of  all  persons  or  ontilies  that  havt* 
contributed  or  plan  to  contribute 
financing  to  the  Applicant's  business, 
the  terms  and  conditions  of  such 
financing  ar^an^ements.  the  risk  to  net 
c:apital  presented  bv  the  Applicants 
proposed  business  activities,  and  any 
arrangement  for  additional  capital 
should  a  business  ne»Ml  arise; 

|(K)|(.\T  a  description  of  the  financial 
(.(introls  to  be  employed  hv  the 
Applicant; 

[(L)l(0)a  description  of  the 
Applicants  supervisorv  system  and  a 
copy  of  its  written  supervisory 
procedures,  internal  operating 
procedures  (including  operational  and 
internal  controls),  internal  inspectitms 
plan,  written  approval  pnxess.  and 
qualifications  investigations  nxjuired  bv 
Rule  3010; 

|(M)|(/')  a  description  of  the  number, 
experience,  and  qualifitiations  of 
supervisors  and  principals  and  the 
number,  experience,  and  qualifications 
of  persons  to  1m»  supervised  by  such 
personnel,  the  other  responsibilities  of 
the  supervisors  and  principals  with  the 
Applicant,  their  full-time  or  part-time 
status,  any  business  activities  that  the 
supervisors  or  principals  may  engage  in 
outside  of  their  association  with  the 
Applicant,  the  hours  per  Wf>ek  devoted 
to  such  activities,  and  an  explanation  of 
how  a  part-time  supervisor  or  principal 
will  be  able  to  discharge  his  or  her 
designated  functions  on  a  part-time 
basis. 

HNlHQj  ii  dest:ription  of  Applicant's 
proposed  recordkeeping  system; 

|(())l(fl)  a  copy  of  the  Applicmt's 
written  training  plan  to  comply  with 
Firm  Element  continuing  education 
requirements  described  in  Rule  1 12()(b). 
including  the  name  of  the  Associated 
Person  responsible  for  implementation; 
and 

(P)  [a  copy  of  the  documents 
described  in  paragraph  (a)(l)l  u  Web 
CRD  fntitlcmcnt  rf quest  form  and  a 
Member  Contact  Questionnaire  user 
at  <  ess  request  form 

(:\)  Electronic  Filings  (The  Applicant 
shall  file  both  parts  of  the  application 
simultaneously  by  commercial  courier 
The  application  sh.ill  be  deemed 
received  on  the  date  sp(M:ified  in  the 
written  confirmation  of  receipt 
generated  by  thi^  commercial  courier  for 
the  delivery  of  the  sec:ond  part  of  the? 
application  to  the  district  offic:e.|  I'pon 
approval  aj  the  Applicant's  Web  CRD 
entitlement  reijuest  form,  the  Applicant 
shall  submit  any  amendments  to  its 
Forms  BD  or  I  -4.  anv  udilitional  Forms 
I  '—4.  ami  anv  Form  I  '-5  ele(  troni<  allv 
via  Web  CRD  I  'f>on  approval  of  the 
Applicant's  membership,  the  Applicant 
shall  submit  anv  amendments  to  its 


Member  Contact  Questionnaire 
electronically 

(41  Rejection  Of  Application  That  Is 
Not  Substantially  Complete 

If  the  Department  determines  within 
W  days  after  the  filing  of  an  application 
that  the  application  is  not  substantially 
complete,  the  Department  mav  reject  the 
application  and  deem  it  not  to  have 
been  filed  In  such  case,  ivithin  the  JO 
duv  period,  the  Department  shall  sene 
a  written  notice  on  the  Applicant  of  the 
Department's  determination  and  the 
reasons  therefor  The  Association  shall 
refund  the  application  fee,  less  $350. 
which  shall  be  retained  by  the 
Association  as  a  processing  fee.  If  the 
Applicant  determines  to  continue  to 
seek  membership,  the  Applicant  shall 
submit  a  new  application  and  fee  under 
this  Rule 

15)  Request  For  Additional  Documents 
Or  Information 

Within  30  days  after  the  (receipt] 
filing  ot  An  application,  the  Department 
shall  (determine  whether  the 
application  is  complete  and.  if  not,  shall 
request]  sen-e  an  initial  request  for  any 
additional  information  or  ciocuments 
necessar\'  to  render  a  decision  on  the 
application  The  Department  may 
(request]  sen-e  subsequent  requests  for 
additional  information  or  documents  at 
any  time  during  the  membership 
application  process. 

1(5)]  Unless  otherwise  agreed  by  the 
Department  and  the  Applicant,  the 
Applicant  shall  file  anv  additional 
information  and  documents  with  the 
Department  within  60  days  after  ser\'ice 
o/  the  Department's  initial  request  and 
.H)  days  after  service  of  any  subsequent 
request. 

[(b)  Lapse  of  Application] 

](1)  Absent  a  showing  of  good  cause, 
an  application  for  membership  shall 
lapse  if  an  Applicant  fails  to: 

(A)  respond  fully  within  60  days  after 
an  initial  request  for  information  or 
doc;uments.  within  30  aftt^r  anv 
subsequent  request,  or  within  such 
other  time  period  agreed  to  by  the 
Department  and  tht?  Applicant; 

(B)  appear  at  or  otherwise  participate 
in  a  scheduled  membership  interview- 
pursuant  to  paragraph  (c);  or 

{('.]  return  an  executed  membership 
agreement  under  Rule  1014(c)  within  2.S 
days  after  service  of  the  agreement.] 

f(2)  The  lapse  of  an  application  shall 
require  an  Applic:ant  continuing  to  seek 
membership  to  submit  a  new 
application  under  paragraph  (a).) 

]((:)l(/j)  Membership  Interview 

(1)  Recjuirement  for  Inter\'ie\v 
Before  the  Department  (issues  a] 
series  its  decision  on  an  application  for 


/leiv  membership  in  the  Association,  the 
Department  shall  conduct  a  membership 
interview  with  a  representati\e  or 
representatives  of  the  Applic;ant. 

(2)  Service  of  Notice 

At  least  seven  days  before  the 
membership  interview,  the  Department 
shall  serve  on  the  Applicant  a  written 
notice  that  specifies  the  date  and  time 
of  the  interview  and  the  representative 
or  representatives  of  the  Applicant  who 
are  required  to  participate  in  the 
interview.  The  Department  shall  serve 
the  notice  by  facsimile  or  [commercial] 
overnight  courier.  The  Applicant  and 
the  Department  may  agree  to  a  shorter 
or  longer  period  for  notice  or  a  different 
method  of  service  under  this 
subparagraph. 

(3)  Time 

Unless  the  Department  directs 
otherwise  for  good  cause  shown,  a 
membership  interview  shall  be 
scheduled  to  occur  within  90  days  after 
the  (receipt]  filing  of  an  application  or 
within  60  days  after  the  (receipt]  filing 
of  all  additional  information  or 
documents  requested,  whichever  is 
later. 

(4)  Place 

Unless  the  Department  and  the 
Applicant  otherwise  agree,  the 
membership  interview  shall  be 
conducted  in  the  district  office  for  the 
district  in  which  the  Applicant  has  or 
intends  to  have  its  principal  place  of 
business. 

(5)  I  'pdated  Financial  Documents 
On  or  before  the  date  of  the 

membership  interview,  the  Applicant 
shall  file  an  updated  trial  balance, 
balance  sheet,  supporting  schedules, 
and  computation  of  net  capital.  The 
Applicant  shall  prepare  such 
documents  as  of  a  date  that  is  within  45 
days  before  the  date  of  the  membership 
interview,  unless  the  Applicant  and  the 
Department  agree  on  a  longer  period. 
The  Applicant  shall  promptly  notify  the 
Department  in  v\Titing  of  any  material 
adverse  change  in  its  financial 
condition  that  occurs  before  a  decision 
constituting  final  action  of  the 
Association  is  served  on  the  Applicant. 

((5)1(6)  Review  of  Standards  for 
Admission 

During  the  membership  interview,  the 
Department  shall  review  the  application 
and  the  standards  for  admission  to 
membership  with  the  Applicant's 
representative  or  representatives. 

[(6)1(7)  Information  From  Other 
Sources 

During  the  membership  interview,  the 
Department  shall  provide  to  the 
Applicant's  representative  or 
representatives  any  information  or 
document  that  the  Department  has 
obtained  from  the  Central  Registration 


Depository  or  a  source  other  than  the 
Applicant  and  upon  which  the 
Department  intends  to  base  its  decision 
under  Rule  1014.  If  the  Department 
receives  such  information  or  document 
after  the  membership  interview  or 
decides  to  base  its  decision  on  such 
information  after  the  membership 
interview,  the  Department  shall 
promptly  serve  the  information  or 
document  and  an  explanation  thereof  on 
the  Applicant. 

1014.  Department  Decision 

(a)  Standards  for  Admission 

After  considering  the  application,  the 
membership  interview,  other 
information  and  documents  provided  by 
the  Applicant,  other  information  and 
documents  obtained  by  the  Department, 
and  the  public  interest  and  the 
protec^tion  of  investors,  the  Department 
shall  determine  whether  the  Applicant 
meets  each  of  the  following  standards: 

(1)  The  application  and  all  supporting 
documents  are  complete  and  accurate. 

(2)  The  Applicant  and  its  Associated 
Persons  have  all  licenses  and 
registrations  required  by  state  and 
federal  authorities  and  self-regulatory 
organizations. 

(3)  The  Applicant  and  its  Associated 
Persons  are  capable  of  complying  with 
the  federal  securities  laws,  the  rules  and 
regulations  thereunder,  and  the  Rules  of 
the  Association,  including  observing 
high  standards  of  commercial  honor  and 
just  and  equitable  principles  of  trade.  In 
determining  whether  this  standard  is 
met,  the  Department  may  take  into 
consideration  whether: 

(A)  a  state  or  federal  authority  or  self- 
regulatory  organization  has  taken 
permanent  or  temporary  adverse  action 
with  respect  to  a  registration  or 
licensing  determination  regarding  the 
Applicant  or  an  Associated  Person; 

(B)  an  Applicant's  or  Associated 
Person's  record(s]  reflects(:  (i) 
disciplinary  actions  involving  sales 
practice  violations;  (ii)  customer 
complaints;  or  (iii)  arbitrations  that  were 
resolved  adversely  to  the  Applicant  or 
Associated  Person]  a  sales  practice 
event: 

(C)  an  Applicant  or  Associated  Person 
is  the  subject  of  a  pending,  adjudicated, 
or  settled  regulatory  action  or 
investigation  by  the  Commission,  the 
Commodity  Futures  Trading 
Commission,  a  federal,  state,  or  foreign 
regulatory  agency,  or  a  self-regulatory 
organization;  a  pending,  adjudicated,  or 
settled  investment-related  civil  action 
for  damages  or  an  injunction;  [an 
investment-related  customer  complaint 
or  arbitration  alleging  sales  practice 
violations,  theft,  misappropriation. 


conversion,  or  breach  of  fiduciary  duty 
that  is  pending,  settled,  or  has  resulted 
in  an  award  or  judgment;]  or  a  criminal 
action  (other  than  a  minor  traffic 
violation)  that  is  pending,  adjudicated, 
or  that  has  resulted  in  a  guilty  or  no 
contest  plea; 

(D)  an  Associated  Person  was 
terminated  for  cause  or  permitted  to 
resign  after  an  investigation  of  an 
alleged  violation  of  a  federal  or  state 
securities  law,  a  rule  or  regulation 
thereunder,  a  self-regulatory 
organization  rule,  or  industry  standard 
of  conduct; 

(E)  a  state  or  federal  authority  or  selt- 
regulatory  organization  has  imposed  a 
remedial  action,  such  as  special  training 
[or],  continuing  education  requirements, 
or  heightened  supervision,  on  an 
Associated  Person;  and 

(F)  a  state  or  federal  authority  or  self- 
regulatory  organization  has  provided 
information  indicating  that  the 
Applicant  or  an  Associated  Person 
otherwise  poses  a  threat  to  public 
investors. 

(A)  The  Applicant  has  established  all 
contractual  or  other  arrangements  and 
business  relationships  with  banks, 
clearing  corporations,  service  bureaus, 
or  others  necessary  to: 

a.  initiate  the  operations  described  in 
the  Applicant's  business  plan, 
considering  the  nature  and  scope  of 
operations  and  the  number  of  personnel; 
and 

b.  comply  with  the  federal  securities 
laws,  the  rules  and  regulations 
thereunder,  and  the  Rules  of  the 
Association. 

(5)  The  Applicant  has  or  has  adequate 
plans  to  obtain  facilities  that  are 
sufficient  to: 

(B)  initiate  the  operations  described  in 
the  Applicant's  business  plan, 
considering  the  nature  and  scope  of 
operations  and  the  number  of  personnel; 
and 

(C)  comply  with  the  federal  securities 
laws,  the  rules  and  regulations 
thereunder,  and  the  Rules  of  the 
Association. 

(6)  The  communications  and 
operational  systems  that  the  Applicant 
intends  to  employ  for  the  purpose  of 
conducting  business  with  customers  and 
other  members  are  adequate  and 
provide  reasonably  for  business 
continuity  in  each  area  set  forth  in  Rule 
1013(aj(2)(F)(xii): 

[(6)1(7)  The  Applicant  is  capable  of 
maintaining  a  level  of  net  capital  in 
excess  of  the  minimum  net  capital 
requirements  set  forth  in  SEC  Rule 
15c3-l  adequate  to  support  the 
Applicant's  intended  business 
operations  on  a  continuing  basis,  based 
on  information  [that  is  current  within  30 


days  before  the  membership  inter\'iew] 
filed  under  Rule  lOlSlbllSJ.  The 
Department  may  impose  a  reasonably 
determined  higher  net  capital 
requirement  for  the  initiation  of 
operations  after  considering: 

(A)  the  amount  of  net  capital 
sufficient  to  avoid  early  warning  level 
reporting  requirements,  such  as  SEC 
Rule  17a-ll; 

(B)  the  amount  of  capital  necessan.  to 
meet  expenses  net  of  revenues  for  at 
least  twelve  months,  based  on  reliable 
projections  agreed  to  by  the  Applicant 
and  the  Department; 

(C)  any  plaimed  market  making 
activities,  the  number  of  markets  to  be 
made,  the  type  and  volatility  of 
products,  and  the  anticipated  maximum 
inventor}'  positions; 

(D)  any  plan  to  enter  into  other 
contractual  commitments,  such  as 
underwTitings  or  other  securities-related 
activities; 

(E)  any  plan  to  distribute  or  maintain 
securities  products  in  proprietary 
positions,  and  the  risks,  volatility, 
degree  of  liquidity,  and  speculative 
nature  of  the  prociucts;  and 

(F)  any  other  activity  that  the 
Applicant  will  engage  in  that  reasonably 
could  have  a  material  impact  on  net 
capital  within  the  first  twelve  months  of 
business  operations. 

((7)1(8)  "The  Applicant  has  financial 
controls  to  ensure  compliance  with  the 
federal  securities  laws,  the  rules  and 
regulations  thereunder,  and  the  Rules  of 
the  Association. 

[(8)1(9)  The  Applicant  has 
compliance,  super\'isory.  operational, 
and  internal  control  practices  and 
standards  that  are  consistent  with 
practices  and  standards  regularly 
employed  in  the  investment  banking  or 
securities  business,  taking  into  account 
the  nature  and  scope  of  Applicants 
proposed  business. 

[(9)1(10)  The  Applicant  has  a 
supervisor^'  system,  including  WTitten 
supervisory  procedures,  internal 
operating  procedures  (including 
operational  and  internal  controls),  and 
compliance  procedures  designed  to 
prevent  and  detect,  to  the  extent 
practicable,  violations  of  the  federal 
securities  laws,  the  rules  and 
regulations  thereimder.  and  the  Rules  of 
the  Association.  In  evaluating  the 
adequacy  of  a  supervisory'  system,  the 
Department  shall  consider  the  overall 
nature  and  scope  of  the  Applicant's 
intended  business  operations  and  shall 
consider  whether: 

(A)  the  number,  location,  experience, 
and  qualifications  of  super\-isor\' 
personnel  are  adequate  in  light  of  the 
number,  location,  experience,  and 
qualifications  of  persons  to  be 
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supervi.sod:  th»'  |(lis(  iplinarv  hi.ston'  of 
sut;hl  dfntni!  [U'l^istriition  PrfHisitdr,' 
rfcord  or  othtr  disciplinun,'  histon,'  (>t 
supfr\'isor\'  prrsoniu'l  and  pt-rson.s  to  bf 
supmisfd,  lanv  criminal,  civil, 
administrdtivf,  or  arbitration  actions  or 
written  ciistonmr  complaints  against 
such  persons:]  and  the  number  and 
locations  of  the  offices  that  the 
Applicant  intends  to  open  and  the 
naturf  and  sropr  of  hiisinrss  to  hf 
conductfd  iit  oaih  ofticf. 

(Bl  the  Applicant  has  identifitnl 
spetific  Associated  Persons  to  super\ise 
and  discharge  each  of  the  functions  in 
Applicant's  business  plan,  and  to 
supervise  each  of  the  Applicant's 
intended  offices,  whether  or  not  such 
offices  are  required  to  be  registered 
under  the  Rules  of  the  Association; 

/C/  tbf  Appli(  lint  has  idpntificd  thf 
functions  to  be  performed  by  each 
Associated  Person  and  has  adopted 
procedures  to  assure  the  ref^istratinn 
with  the  Association  and  apphcnble 
states  of  all  persons  whose  functions  are 
subject  to  such  refiistration 
reauirements. 

f(C)|(D)  each  Associated  Person 
identified  in  the  business  plan  to 
discharge  a  supervisory  hmction  |m  the 
business  plani  has  at  least  one  year  of 
direct  experience  or  two  vears  of  related 
experience  in  the  subject  area  to  be 
supervised. 

[(D)l(f)  the  Applicant  will  solicit 
retail  or  institutional  business; 

[(E)l(F)  the  Applicant  will  recommend 
sec:urities  to  customers. 

[(F))(G)  the  location  or  part-time 
status  of  a  supervisor  or  principal  will 
affect  such  person's  ability  to  be  an 
effective  supervisor; 

[(G)l(i^fl  (tne  records  of  an  .Associated 
Person  refletrt:  (i)  disciplinar>'  actions 
involving  sales  practice  violations;  (ii) 
customer  complaints;  or  (iii)  arbitrations 
that  were  resolved  adversely  to  the 
Associated  Person!  the  Applicant 
should  be  required  to  place  one  or  more 
Associated  Persons  under  heightened 
supervision  pursuant  to  Notice  to 
Members  97-Ui. 

|(H)|(/)  any  remedial  action,  such  as 
special  training  or  continuing  education 
requirements  or  heightened  supervision, 
has  been  imposed  on  an  Associated 
Person  by  a  state  or  federal  authority  or 
self-regulatorv  organization;  and 

[(I)ll/)  any  other  condition  that  will 
have  a  material  impact  on  the 
Applicant's  ability  to  detect  and  prevent 
violations  of  the  federal  securities  laws, 
the  rules  and  regulations  thereunder, 
and  the  Rules  of  the  Association. 

|(l())ll/i)  The  Applicant  has  a 
recordkeeping  system  that  enables 
Applicant  to  comply  with  federal,  state, 
and  self-regulatory  organization 


recordkeeping  requirements  and  a  staff 
that  is  sufficient  in  qualifications  and 
number  to  prepare  and  preserve 
required  records. 

|(11)1(J2)  The  Applicant  has 
completed  a  training  needs  assessment 
and  has  a  written  training  plan  that 
complies  with  the  continuing  education 
requirements  imposed  by  the  federal 
securities  laws,  the  rules  and 
regulations  thereunder,  and  the  Rules  of 
the  .*\ssoc:iation. 

|(12)1(JJ)  The  Association  does  not 
possess  any  information  indicating  that 
the  Applicant  may  circumvent,  evade, 
or  otherwise  avoid  compliance  with  the 
federal  securities  laws,  the  rules  and 
regulations  thereunder,  or  the  Rules  of 
the  Association. 

|(1.3)|(M)  The  application  and  all 
supporting  documents  otherwise  are 
consistent  with  the  federal  securities 
laws,  the  rules  and  regulations 
thereunder,  and  the  Rules  of  the 
Association 

(b)  (iranting  or  Denying  Application 

(1)  If  the  Department  determines  that 
the  Applicant  meets  each  of  the 
standards  in  paragiaph  (a),  the 
Department  shall  grant  the  application 
for  membership. 

(2)  If  the  Department  determines  that 
the  Applicant  does  not  meet  one  or 
more  of  the  standards  in  paragraph  (a) 
in  whole  or  in  part,  the  Department 
[may]  shall: 

(A)  grant  the  application  subject  to 
one  or  more  restrictions  reasonably 
designed  to  address  a  specific  financial, 
operational,  supervisory',  disciplinary, 
investor  protection,  or  other  regulatory 
concern  based  on  the  standards  for 
admission  in  Rule  1014(a):  or 

(B)  deny  the  application 

Kc)  Submission  of  Membership 
.Agreement 

If  the  Department  grants  an 
application,  with  or  without  restriction, 
the  Applicant's  approval  for 
membership  shall  be  contingent  upon 
the  Applicant's  submission  of  a  written 
membership  agreement,  satisfactory  to 
the  Department,  undertaking  to: 

( 1 )  engage  only  in  the  business  set 
forth  in  the  business  plan  and  the 
membership  agreement: 

(2)  abide  bv  any  restriction  specified 
in  the  Department's  decision: 

(.3)  obtain  the  Department's  prior 
approval  of  the  removal  or  modification 
of  such  a  restriction  pursuant  to  Rule 
1017;  and 

(4)  notify  and  obtain  the  Departments 
approval  of  a  change  in  ownership  or 
control  or  a  material  change  in  business 
operations  pursuant  to  Rule  1018. 


The  Applicant  shall  not  waive  the  right 
to  file  a  written  request  for  review  under 
Rule  1015  by  executing  a  membership 
agreement  under  this  paragraph.) 

[(d)l(c)  Decision 

(l)Time 

The  Department  shall  [issue]  sen'e  a 
written  decision  on  the  membership 
application  within  30  days  after  the 
conclusion  of  the  membership  interview 
or  after  the  (submission)  filing  of 
additional  information  or  documents, 
whichever  is  later. 

(2)  Content 

If  the  Department  denies  the 
application,  the  decision  shall  explain 
in  detail  the  reason  for  denial, 
referencing  the  applicable  standard  or 
standards  in  paragraph  (a).  If  the 
Department  grants  the  application 
subject  to  restrictions,  the  decision  shall 
explain  in  detail  the  reason  for  each 
restriction,  referencing  the  applicable 
standard  or  standards  in  paragraph  (a) 
upon  which  the  restriction  is  based  and 
identify'  the  specific  financial, 
operational,  supervisory,  disciplinary, 
investor  protection,  or  other  regulatory 
concern  that  the  restriction  is  designed 
to  address  and  the  manner  in  which  the 
restriction  is  reasonably  designed  to 
address  the  concern. 

(3)  Failure  to  [Issue]  Serve  Decision 

If  the  Department  fails  to  [issue]  seiye 
a  decision  within  180  days  after 
[receipt]  the  filing  oi  an  application  or 
such  later  date  as  the  Department  and 
the  Applicant  have  agreed  in  wTiting. 
the  Applicant  may  file  a  written  request 
with  the  NASD  Board  requesting  that 
the  NASD  Board  direct  the  Department 
to  [issue]  ser\e  a  decision.  Within  seven 
days  after  [receipt]  the  filing  of  such  a 
request,  the  NASD  Board  shall  direct  the 
Department  to  serve  its  written  decision 
immediately  or  to  show  good  cause  for 
an  extension  of  time.  If  the  Department 
shows  good  cause  for  an  extension  of 
time,  the  NASD  Board  may  extend  the 
180  day  time  limit  by  not  more  than  90 
days. 

Idj  Submission  of  Membership 
Agreement 

If  the  Department  grants  an 
application,  with  or  without  restriction, 
the  Applicant's  approval  for 
membership  shall  be  contingent  upon 
the  Applicant's  filing  of  an  executed 
written  membership  agreement, 
satisfactory  to  the  Department, 
undertaking  to: 

(Ij  abide  by  any  restriction  specified 
in  the  Department's  decision;  and 

12]  obtain  the  Department's  approval 
of  a  change  in  ownership,  control,  or 
business  operations  pursuant  to  Rule 
1017.  including  the  modification  or 


removal  of  a  membership  agreement 

restriction. 

The  Applicant  shall  not  waive  the  right 

to  file  a  i\Titten  request  for  review  under 

Rule  1015  by  executing  a  membership 

agreement  under  this  paragraph. 

(e)  Service  and  Effectiveness  of  Decision 

The  Department  shall  serve  its 
decision  and  the  membership  agreement 
on  the  Applicant  in  accordance  with 
Rule  1012.  The  decision  shall  become 
effective  upon  service  and  shall  remain 
in  effect  during  the  pendency  of  any 
review  until  a  decision  constituting 
final  action  of  the  Association  is  issued 
under  Rule  1015  or  1016.  unless 
otherwise  directed  by  the  National 
Adjudicatory'  Council,  the  NASD  Board, 
or  the  Commission. 

(f)  Effectiveness  of  Restriction 

A  restriction  imposed  under  this  Rule 
shall  remain  in  effect  and  bind  the 
Applicant  and  all  successors  to  the 
ownership  or  control  of  the  Applicant 
unless: 

(1)  removed  or  modified  by  (the 
Department  under  Rule  1017]  a  decision 
constituting  final  action  of  the 
Association  issued  under  Rule  1015. 
1016,  or  1017: 

((2)  removed  or  modified  by  a 
decision  constituting  final  action  of  the 
Association  issued  under  Rule  1015  or 
1016;]  or 

[(3)](2)  stayed  by  the  National 
Adjudicatory  Coimcil,  the  NASD  Board, 
or  the  Commission. 

(g)  Final  Action 

Unless  the  Applicant  files  a  written 
request  for  a  review  under  Rule  1015, 
the  Department's  decision  shall 
constitute  final  action  by  the 
Association. 

1015.  Review  by  National  Adjudicatory 
Council 

(a)  Initiation  of  Review  by  Applicant 

1(1)  Request  by  Applicant) 
Within  25  days  after  service  of  a 
decision  under  Rule  1014[.]  or  1017  [or 
1018].  an  Applicant  may  file  a  written 
request  for  review  with  the  National 
Ad  judicatory'  Council.  A  request  for 
review  shall  state  with  specificity  why 
the  Applicant  believes  that  the 
Department's  decision  is  inconsistent 
with  the  membership  standards  set  forth 
in  Rule  1014.  or  otherwise  should  be  set 
aside,  and  state  whether  a  hearing  is 
requested.  The  Applicant 
simultaneously  shall  [sendj  file  by  first- 
class  mail  a  copy  of  the  request  to  the 
district  office  where  the  Applicant  filed 
its  [membership]  application. 

((2)  Notice  by  National  Adjudicatory 
Council 


A  decision  issued  under  Rule  1014. 
1017,  or  1018  shall  be  subject  to  a  call 
for  review  by  any  member  of  the 
National  Adjudicator^'  Council  or  the 
Review  Subcommittee  defined  in  Rule 
9120  within  30  days  after  service  of  the 
decision.  If  the  National  Adjudicatory' 
Council  calls  a  decision  for  review,  a 
written  notice  of  review  shall  be  served 
promptly  on  the  Applicant  by  first-class 
mail.  The  written  notice  of  review  shall 
state  the  specific  grounds  for  the  review 
and  whether  a  hearing  is  directed.  If  a 
decision  is  called  for  review  by  any 
member  of  the  National  Adjudicatory 
Council  or  the  Review  Subcommittee, 
the  decision  shall  be  reviewed  by  the 
National  Adjudicatory  Council.  The 
National  Adjudicatory-  Council 
simultaneously  shall  send  by  first-class 
mail  a  copy  of  the  notice  to  the  district 
office  where  the  Applicant  filed  its 
membership  application.) 

(b)  Transmission  of  Documents 

Within  ten  days  after  [receipt]  the 
filing  of  a  request  for  [or  notice  of] 
review,  the  Department  shall: 

(1)  transmit  to  the  National 
Adjudicatory  Council  copies  of  all 
documents  that  were  considered  in 
connection  with  the  Department's 
decision  and  an  index  to  the  documents: 
and 

(2)  serve  on  the  Applicant  a  copy  of 
such  documents  (other  than  those 
documents  originally  submitted  by 
Applicant)  and  a  copy  of  the  index. 

(c)  Membership  Application  Docket 

The  Department  shall  promptly 
record  in  the  Association's  membership 
application  docket  each  request  for  [or 
notice  of]  review  filed  with  the  National 
Adjudicator^'  Coimcil  under  this  Rule 
and  each  material  subsequent  event, 
filing,  and  change  in  the  status  of  a 
membership  proceeding. 

(d)  Appointment  of  Subconmiittee 

The  National  Adjudicatory  Council  or 
the  Review  Subcommittee  defined  in 
Rule  9120  shall  appoint  a  Subcommittee 
to  participate  in  the  review.  The 
Subconunittee  shall  be  composed  of  at 
least  two  members.  One  member  shall 
be  a  current  member  of  the  National 
Adjudicatory  Council.  The  remaining 
member  or  members  shall  be  current  or 
past  Directors  or  past  Governors. 

(e)  Powers  of  Subcommittee 

If  a  hearing  is  requested  (or  directed), 
the  Subcommittee  shall  conduct  the 
hearing.  If  a  hearing  is  not  requested, 
the  Subcommittee  may  serve  a  notice 
directing  that  a  hearing  be  held.  If  a 
hearing  is  not  requested  or  directed,  the 
Subcommittee  shall  conduct  its  review- 


on  the  basis  of  the  record  developed 
before  the  Department  and  any  written 
submissions  made  by  the  Applicant  or 
the  Department  in  connection  with  the 
request  for  review. 

(f)  Hearing 

(1)  Notice 

If  a  hearing  is  requested  or  directed, 
the  hearing  shall  be  held  within  45  days 
after  the  [receipt]  filing  oi  ihe  request  [or 
service  of  the  notice  by]  with  the 
National  Adjudicatory'  Council  or 
sen'ice  of  the  notice  by  the 
Subcommittee.  The  National 
Adjudicatory'  Council  shall  (send]  sen'e 
WTitten  notice  of  the  date  and  time  of 
the  hearing  to  the  Applicant  by 
facsimile  or  [commercial)  overnight 
courier  not  later  than  14  days  before  the 
hearing. 

(2)  Counsel 

The  Applicant  and  the  Department 
may  be  represented  by  counsel  at  a 
hearing  conducted  pursuant  to  this 
Rule. 

(3)  Evidence 

Formal  rules  of  evidence  shall  not 
apply  to  a  hearing  under  this  Rule.  .Not 
later  than  five  days  before  the  hearing, 
the  Applicant  and  the  Department  shall 
exchange  copies  of  their  proposed 
hearing  exhibits  and  witness  lists  and 
provide  copies  of  the  same  to  the 
National  Adjudicatory-  Council.  If  the 
Applicant  or  the  Department  fails  to 
provide  copies  of  its  proposed  hearing 
exhibits  or  witness  list  within  such 
time,  the  Subcommittee  shall  exclude 
the  evidence  or  witnesses  from  the 
proceeding,  unless  the  Subcommittee 
determines  that  good  cause  is  shown  for 
failure  to  comply  with  the  production 
date  set  forth  in  this  subparagraph. 

(4)  Transcript 

The  hearing  shall  be  recorded  and  a 
transcript  prepared  by  a  court  reporter. 
A  transcript  of  the  hearing  shall  be 
available  for  purchase  from  the  court 
reporter  it  prescribed  rates.  The 
Applicant,  the  Department,  or  a  witness 
may  seek  to  correct  the  transcript.  A 
proposed  correction  of  the  transcript 
shall  be  submitted  to  the  Subcommittee 
within  a  reasonable  period  of  time 
prescribed  by  the  Subcommittee.  Upon 
notice  to  the  Applicant  and  the 
Department,  the  Subcommittee  may 
direct  the  correction  to  the  transcript  as 
requested  or  sua  sponte. 

[{5]  Failure  to  Appear  at  Hearing] 
[if  an  Applicant  fails  to  appear  at  a 
hearing  for  w-hich  it  has  notice,  the 
National  Adjudicatory-  Council  ipay 
dismiss  the  request  for  review  as 
abandoned,  and  the  decision  of  the 
Department  shall  become  the  final 
action  of  the  Association.  Upon  a 
show-ing  of  good  cause,  the  National 
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Adjudicatory-  Council  may  withdraw  a 
dismissal  entered  pursuant  tu  this 
subparagraph  1 

(g)  Additional  Information.  Briefs 

At  any  time  during  its  consideration, 
the  Subcommittee  or  the  National 
Adjudicatory  Council  may  direct  the 
Applicant  or  the  Department  to  (submit) 
file  additional  information  [and  to  file] 
or  briefs.  Any  additional  information  or 
brief  [submitted]  filed  shall  be  provided 
to  all  parties  before  the  National 
Adjudicatory  C'ouncil  renders  its 
decision. 

(h)  Abandonment  of  Request  for  Review 

If  an  Applicant  fails  to  specify-  the 
grounds  for  its  request  for  review  under 
Rule  lOlSiallU.  appear  at  a  hearing  for 
which  it  has  notice,  or  file  information 
or  briefs  as  directed,  the  \'ational 
Adjudicatory  Council  or  the  Review 
Subcommittee  mav  dismiss  the  request 
for  review  as  abandoned,  and  the 
decision  of  the  Department  shall 
become  the  final  action  of  the 
Association   Upon  a  showing  of  good 
cause,  the  National  Adjudicatory' 
Council  or  the  Review  Subcommittee 
mav  withdraw  a  dismissal  entered 
pursuant  to  this  paragraph 

|(h))(;)  Subcommittee  Recommendation 
The  Subcommittee  shall  present  a 
recommended  decision  in  writing  to  the 
National  Adjudicatory  Council  within 
60  days  after  the  date  of  the  hearing 
held  pursuant  to  paragraph  (f).  and  not 
later  than  seven  days  before  the  meeting 
of  the  National  Adjudicatory  (louncil  at 
which  the  membership  proceeding  shall 
be  considered. 

[(i)l(;)  Decision 

(1)  Proposed  Written  Decision 
After  considering  all  matters 

presented  in  the  review  and  the 
Subcommittee's  recommended  written 
decision,  the  National  Adjudicatory 
Count:il  mav  affirm,  modify,  or  reverse 
the  Department's  decision  or  remand 
the  membership  proceeding  with 
instructions.  The  National  Adjudicatory' 
Council  shall  prepare  a  proposf'd 
written  decisicm  pursuant  to 
subparagraf)h  (2) 

(2)  Contents 

The  decision  shall  include: 

(A)  a  description  of  the  Department's 
decision,  including  its  rationale; 

(B)  a  descriijliiiii  of  the  principal 
issues  raised  in  the  revit'w; 

(C)  a  summary  of  the  evidence  on 
each  issue:  and 

(D)  a  statement  whether  the 
Department's  decision  is  affirmed. 
nindified,  or  reversed,  and  a  raticmale 
therefor  that  references  the  applicable 
Standards  in  Rul<!  1014 


[3]  Issuance  of  Decision  After 
Expiration  of  Call  for  Review  Periods 

The  National  Adjudicatory'  Council 
shall  provide  its  proposed  written 
decision  to  the  NASD  Board.  The  NASD 
Board  may  call  the  membership 
proceeding  for  review  pursuant  to  Rule 
1016.  If  the  NASD  Board  does  not  call 
the  membership  proceeding  for  review, 
the  proposed  written  decision  of  the 
National  Adjudicatory'  Council  shall 
become  final.  The  National 
Adjudicatory  Council  shall  .serve  the 
Applicant  with  a  written  notice 
specifying  the  date  on  which  the  call  for 
review  period  expired  and  stating  that 
the  final  written  decision  will  be  served 
within  15  days  after  such  date.  The 
National  Adjudicatory'  Council  shall 
serve  its  final  written  decision  within  15 
days  after  the  date  on  which  the  call  for 
review  period  expired.  The  decision 
shall  constitute  the  final  action  of  the 
Association  for  purposes  of  SEC  Rule 
19d-3.  unless  the  National  Adjudicatory 
Council  remands  the  membership 
proceeding. 

(4)  Failure  to  Issue  Decision 

If  the  National  .■\djudicatory'  Council 
fails  to  serve  its  final  written  decision 
within  the  time  prescribed  in 
subparagraph  (3).  the  Applicant  may  file 
a  written  request  with  the  NASD  Board 
requesting  that  the  NASD  Board  direct 
the  National  Adjudicatory  Council  to 
serve  its  decision  immediately  or  to 
show  good  cause  for  an  extension  of 
time.  Within  seven  days  after  [receipt] 
the  filing  of  such  a  request,  the  NASD 
Board  shall  direct  the  National 
Adjudicatorv'  Council  to  serve  its 
written  decision  immediately  or  to  show 
good  cause  for  an  extension  of  time.  If 
the  National  Adjudicatory-  Council 
shows  good  cause  for  an  extension  of 
time,  the  NASD  Board  may  extend  the 
15  day  time  limit  by  not  more  than  15 
days. 

1016.  Discretionary'  Review  by  NASD 
Board 

(a)  Call  for  Review  by  Governor 

A  Governor  may  call  a  membership 
proceeding  for  review  by  the  NASD 
Board  if  the  call  for  review  is  made 
within  the  period  prescribed  in 
(siiblparagraph  [(2)|(h). 

(b)  15  Day  Period;  Waiver 

A  Governor  shall  make  his  or  her  call 
for  review  at  the  next  meeting  of  the 
NASD  Board  that  is  at  least  15  days  after 
the  date  on  which  the  ,\'ASD  Board 
receives  the  proposed  written  decision 
of  the  National  Adjudicatory  Council. 
By  unanimous  vote  (jf  the  NASD  Board, 
the  NASD  Board  may  shorten  the  period 
to  less  than  15  days.  By  an  affirmative 


vote  of  the  majority  of  the  NASD  Board 
then  in  office,  the  NASD  Board  may, 
during  the  15  day  period,  vote  to  extend 
the  period  to  more  than  15  days, 

(c)  Review  At  Next  Meeting 

If  a  Governor  calls  a  membership 
proceeding  for  review  within  the  time 
prescribed  in  paragraph  (b).  the  NASD 
Board  shall  review  the  membership 
proceeding  not  later  than  the  next 
meeting  of  the  NASD  Board.  The  NASD 
Board  may  order  the  Applicant  and  the 
Department  to  file  briefs  in  connection 
with  review  proceedings  pursuant  to 
this  paragraph. 

(d)  Decision  of  NASD  Board,  Including 
Remand 

After  review,  the  NASD  Board  may 
affirm,  modify,  or  reverse  the  proposed 
written  decision  of  the  National 
Adjudicatory  Council.  Alternatively,  the 
NASD  Board  may  remand  the 
membership  proceeding  with 
instructions.  The  NASD  Board  shall 
prepare  a  written  decision  that  includes 
all  of  the  elements  described  in  Rule 
\015[[i][2)]ljll2f 

(e)  Issuance  of  Decision 

The  NASD  Board  shall  serve  its 
written  decision  on  the  Applicant 
within  15  days  after  the  meeting  at 
which  it  conducted  its  review.  The 
decision  shall  constitute  the  final  action 
of  the  Association  for  purposes  of  5?EC 
Rule  19d-3.  unless  the  NASD  Board 
remands  the  membership  proceeding, 

1017.  (Removal  or  Modification  of 
Business  Restriction]  Application  for 
Approval  of  Change  in  Ownership. 
Control,  or  Business  Operations 

(a)  Events  Requiring  Application 

(A  member  of  the  Association  may 
seek  modification  or  removal  of  a 
restriction  on  its  business  activities 
imposed  pursuant  to  the  Rule  1010 
Series  by  filing  a  written  application 
with  the  Department  at  the  district 
office  for  the  district  in  which  the 
member's  principal  place  of  business  is 
located.  The  application  shall  present 
facts  showing  that  the  circumstances 
that  gave  rise  to  the  restriction  have 
changed  and  state  with  specificity  why 
the  restriction  should  be  modified  or 
removed  in  light  of  the  standards  set 
forth  in  Rule  1014  and  the  articulated 
rationale  for  the  imposition  of  the 
restriction.  A  copy  of  the  decision  and 
membership  agreement  pertaining  to 
such  restriction  shall  be  appended  to 
the  application.] 

A  member  shall  file  an  application  for 
approval  of  any  of  the  following  changes 
to  its  ownership,  control,  or  business 
operations: 
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(1)  a  merger  of  the  member  with 
another  member,  unless  both  are 
members  of  the  New  York  Stock 
Exchange,  Inc.  or  the  surviving  entity 
will  continue  to  be  a  member  of  the  New 
York  Stock  Exchange.  Inc.: 

(21  a  direct  or  indirect  acquisition  by 
the  member  of  another  member,  unless 
the  acquiring  member  is  a  member  of 
the  New  York  Stock  Exchange,  Inc.; 

(3)  a  direct  or  indirect  acquisition  of 
substantially  all  of  the  member's  assets, 
unless  the  acquirer  is  a  member  of  the 
New  York  Stock  Exchange,  Inc.; 

(4)  a  change  in  the  equity  ownership 
or  partnership  capital  of  the  member 
that  results  in  one  person  or  entity 
directly  or  indirectly  owning  or 
controlling  25  percent  or  more  of  the 
equity  or  partnership  capital:  or 

(5)  a  material  change  in  business 
operations  as  defined  in  Rule  lOll(i). 

(b)  Filing  and  Content  of  Application 

(1)  The  member  shall  file  the 
application  with  the  Department  at  the 
district  office  in  the  district  in  which  the 
member's  principal  place  of  business  is 
located.  If  the  application  involves  a 
merger  between  members  with  principal 
places  of  business  in  two  or  more 
districts,  the  application  shall  be  filed 
and  processed  by  the  district  office 
wherein  the  surviving  firm's  principal 
place  of  business  will  be  located. 

(2)  The  application  shall  describe  in 
detail  the  change  in  ownership,  control, 
or  business  operations  and  include  a 
business  plan,  pro  forma  financials,  an 
organizational  chart,  and  written 
supervisory  procedures  reflecting  the 
change. 

(A)  If  the  application  requests 
approval  of  a  change  in  ownership  or 
control,  the  application  also  shall 
include  the  names  of  the  new  owners, 
their  percentage  of  ownership,  and  the 
sources  of  their  funding  for  the  purchase 
and  recapitalization  of  the  member. 

(Bj  If  the  application  requests  the 
removal  or  modification  of  a 
membership  agreement  restriction,  the 
application  also  shall: 

(ij  present  facts  showing  that  the 
circumstances  that  gave  rise  to  the 
restriction  have  changed;  and 

(ii)  state  with  specificity  why  the 
restriction  should  be  modified  or 
removed  in  light  of  the  standards  set 
forth  in  Rule  1014  and  the  articulated 
rationale  for  the  imposition  of  the 
restriction. 

(C)  If  the  application  requests 
approval  of  an  increase  in  Associated 
Persons  involved  in  sales,  offices,  or 
markets  made,  the  application  shall  set 
forth  the  increases  in  such  areas  during 
the  preceding  12  months. 


(c)  Effecting  Change  and  Imposition  of 
Interim  Restrictions 

ll)  A  member  shall  file  an  application 
for  approval  of  a  change  in  ownership 
or  control  at  least  30  days  prior  to  such 
change.  A  member  may  effect  a  change 
in  ownership  or  control  prior  to  the 
conclusion  of  the  proceeding,  but  the 
Department  may  place  new  interim 
restrictions  on  the  member  based  on  the 
standards  in  Rule  1014,  pending  final 
Department  action. 

(2)  A  member  may  file  an  application 
to  remove  or  modify  a  membership 
agreement  restriction  at  any  time.  An 
existing  restriction  shall  remain  in  effect 
during  the  pendency  of  the  proceeding. 

(3)  A  member  may  file  an  application 
for  approval  of  a  material  change  in 
business  operations,  other  than  the 
modification  or  removal  of  a  restriction, 
at  any  time,  but  the  member  may  not 
effect  such  change  until  the  conclusion 
of  the  proceeding,  unless  the 
Department  and  the  member  otherwise 
agree. 

(dj  Rejection  Of  Application  That  Is  Not 
Substantially  Complete 

If  the  Department  determines  within 
30  days  after  the  filing  of  an  application 
that  the  application  is  not  substantially 
complete,  the  Department  may  reject  the 
application  and  deem  it  not  to  have 
been  filed.  In  such  case,  within  the  30 
day  period,  the  Department  shall  serve 
a  written  notice  on  the  Applicant  of  the 
Department's  determination  and  the 
reasons  therefor.  If  the  Applicant 
determines  to  continue  to  apply  for 
approval  of  a  change  in  ownership, 
control,  or  business  operations,  the 
Applicant  shall  submit  a  new 
application  under  this  Rule. 

[Cb)l(e)  Request  for  Additional 
Documents  and  Information 

Within  30  days  after  the  (receipt] 
filing  of  an  application  [to  remove  or 
modify  a  restriction],  the  Department 
shall  [determine  whether  the 
application  is  complete,  and  if  not. 
shall]  serve  a  request  for  any  additional 
information  or  documents  necessary  to 
render  a  decision  (under  paragraph  (e)] 
on  the  application.  The  Department  may 
serve  subsequent  requests  for  additional 
information  or  documents  at  any  time 
during  the  application  process.  Unless 
otherwise  agreed  by  the  Department  and 
the  Applicant,  the  Applicant  shall  file 
any  additional  information  and 
documents  with  the  Department  within 
30  days  after  service  of  a  request. 

[(c)  Lapse] 

[(1)  Absent  a  showing  of  good  cause, 
an  application  to  modify  or  remove  a 


restriction  shall  lapse  if  an  Applicant 
fails  to: 

(A)  respond  fully  within  30  days  after 
a  reouest  for  information  or  documents; 

(B)  appear  at  or  otherwise  participate 
in  a  scheduled  membership  inter\-iew 
pursuant  to  paragraph  (d):  or 

(C)  return  an  executed  membership 
agreement  under  paragraph  (e)(4)  w-ithin 
25  days  after  service  of  the  agreement. 

(2)  The  lapse  of  an  application  shall 
require  the  Applicant  to  submit  a  new- 
application  to  modify  or  remove  a 
restriction  under  paragraph  (a).] 

l{d)](f)  Membership  Interview 

(1)  The  Department  may  require  the 
Applicant  to  participate  in  a 
membership  interview  within  30  days 
after  the  (receipt]  filing  of  the 
application,  or  if  the  Department 
requests  additional  information  or 
documents,  within  30  days  after  the 
filing  of  the  additional  information  or 
documents  by  the  Applicant. 

(2)  At  least  seven  days  before  the 
membership  interview,  the  Department 
shall  serve  on  the  Applicant  a  WTitten 
notice  that  specifies  the  date  and  time 
of  the  interview  and  [the  representative 
or  representatives  of  the  Applicant] 
persons  who  are  required  to  participate 
in  the  inten-iew.  The  Department  shall 
serve  the  notice  by  facsimile  or 
[commercial]  overnight  courier.  The 
Applicant  and  the  Department  may 
agree  to  a  shorter  or  longer  period  for 
notice  or  a  different  method  of  ser\ice. 

(3)  Unless  the  Department  and  the 
Applicamt  otherwise  agree,  the 
membership  interview  shall  be 
conducted  in  the  district  office  for  the 
district  in  which  the  Applicant  has  its 
principal  place  of  business. 

(4)  During  the  membership  interview, 
the  Department  shall  review  the 
application  and  the  considerations  for 
the  Department's  decision  set  forth  in 
paragraph  l{e){\)](g)lll.  The  Department 
shall  provide  to  the  Applicant's 
representative  or  representatives  any 
information  or  document  that  the 
Department  has  obtained  fi-om  the 
Central  Registration  Depository  or  a 
source  other  than  the  Applicant  and 
upon  which  the  Department  intends  to 
base  its  decision  under  paragraph 
lls)](g).  If  the  Department  receives  such 
information  or  document  after  the 
membership  interview  or  decides  to 
base  its  decision  on  such  information 
after  the  membership  interview,  the 
Department  shall  promptly  serve  the 
information  or  document  and  an 
explanation  thereof  on  the  Applicant. 

\[e]](g)  Department  Decision 

(1)  [In  evaluating  an  application 
submitted  under  paragraph  (a)]  The 
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Department  shall  consider  the 
application,  the  membership  interview, 
other  information  and  documents 
provided  bv  the  Applicant  or  obtained 
by  the  Department,  the  public  interest, 
and  the  protection  of  investors. 

lAI  In  rendering  a  decision  on  an 
application  for  approval  of  a  change  m 
ownership  or  control,  or  an  application 
for  approval  of  a  material  change  in 
business  operations  that  does  not 
involve  modification  or  removal  of  a 
membership  agreement  restriction,  the 
Department  shall  determine  if  the 
Applicant  would  continue  to  meet  the 
standards  in  Rule  1014lal  upon 
approval  of  the  application. 

(B)  In  rendering  a  decision  on  an 
application  requesting  the  modification 
or  removal  of  a  membership  agreement 
restriction,  the  Department  shall 
consider  whether  maintenance  of  the 
restriction  is  appropriate  in  light  of: 

l{A)](i)  the  standards  set  forth  in  Rule 
1014; 

[(B)Ujij  the  circumstances  that  gave 
rise  to  the  imposition  of  the  restriction; 

[[C]\(iiil  the  Applicant's  operations 
since  the  restriction  was  imposed; 

[(D)|  (ivi  [a]  any  change  in  ownership 
or  control  or  supervisors  and  principals; 
and 

1(E)1^W  any  new  evidence  submitted 
in  connection  with  the  application. 

(2)  The  Department  shall  (issue)  serve 
a  written  decision  on  the  application 
within  30  days  after  the  conclusion  of 
the  membership  interview  or  the 
(submission)  filing  of  additional 
information  or  documents,  whichever  is 
later.  If  the  Department  does  not  require 
the  Applicant  to  participate  in  a 
membership  interview  or  request 
additional  information  or  documents. 
the  Department  shall  (issue)  .serve  a 
written  decision  within  45  days  after  the 
(receipt)  filing  of  the  application  under 
paragraph  (a).  The  decision  shall  state 
whether  the  application  (to  modify  or 
remove  the  restriction)  is  granted  or 
denied  in  whole  or  in  part,  and  shall 
provide  a  rationale  for  the  Department  s 
decision,  referencing  the  applicable 
standard  in  Rule  1014. 

(3)  If  the  Department  fails  to  (issue) 
serve  a  decision  within  180  days  after 
[receipt)  filing  of  an  application  or  such 
later  date  as  the  Department  and  the 
Applicant  have  agreed  in  writing,  the 
Applicant  may  file  a  written  request 
with  the  NASD  Board  requesting  that 
the  NASD  Board  direct  the  Department 
to  issue  a  decision  Within  seven  days 
after  (receipt)  thf  filing  of  such  a 
request,  the  NASD  Board  shall  direct  the 
Department  to  issue  a  written  decision 
immediately  or  to  show  good  cause  for 
an  extension  of  time.  If  the  Dt-partnicnt 
shows  good  cause  for  an  extension  of 


time,  the  NASD  Board  may  extend  the 
time  limit  for  issuing  a  decision  by  not 
more  than  30  days. 

(4)  If  the  Department  (modifies  or 
removes  a  restriction  on  the  Applicant's 
business  activities,  the)  approves  an 
application  under  this  Rule  in  whole  or 
part,  the  Department  shall  require  an 
Applicant  to  file  an  e.xecuted 
membership  agreement  (submitted 
under  Rule  1014  shall  be  modified 
accordingly). 

l{f]]lhj  Service  and  Effectiveness  of 
Decision 

The  Department  shall  serve  its 
decision  on  the  Applicant  in  accordance 
with  Rule  1012.  The  decision  shall 
become  effective  upon  service  and  shall 
remain  in  effect  during  the  pendency  of 
anv  review  until  a  decision  constituting 
final  action  of  the  Association  is 
(issued]  served  under  Rule  1015  or 
1016,  unless  otherwise  directed  by  the 
National  Adjudicatory  Council,  the 
NASD  Board,  or  the  Commission. 

\{g]\lil  Request  for  Review;  Final  Action 

An  Applicant  may  file  a  written 
request  for  review  of  the  Department's 
decision  with  the  National  Adjudicatory 
Council  pursuant  to  Rule  1015.  The 
procedures  set  forth  in  Rule  1015  shall 
apply  to  such  review,  and  the  National 
Adjudicatory  Council's  decision  shall  be 
subject  to  discretionary  review  by  the 
NASD  Board  pursuant'to  Rule  1016.  If 
the  Applicant  does  not  file  a  request  for 
a  review,  the  Department's  decision 
shall  constitute  final  action  by  the 
Association. 

((h))OV  Removal  or  Modification  of 
Restriction  on  Department's  Initiative 

The  Department  shall  modify  or 
remove  a  restriction  on  its  own 
initiative  if  the  Department  determines 
such  action  is  appropriate  in  light  of  the 
considerations  set  forth  in  paragraph 
[{f)(\)\lgllll-  The  Department  shall 
notify  the  member  in  writing  of  the 
Department's  determination  and  inform 
the  member  that  it  may  apply  for  further 
modification  or  removal  of  a  restriction 
bv  filing  an  application  under  paragraph 
(a). 

Ikl  Lapse  or  Denial  of  Application  for 
.Approval  of  Change  in  Ch\'nership 

It  an  application  for  approval  of  a 
(  hange  in  ownership  lapses,  or  is  denied 
and  all  appeals  are  exhaustfd  or 
waived,  the  member  shall,  no  more  than 
60  duvs  after  the  lapse  or  exhaustion  or 
waiver  o\  appeal 

11)  submit  a  new  application: 

(2)  unwind  the  transaction:  or 

131  file  a  Form  BDW. 


For  the  protection  of  investors,  the 
Department  may  shorten  the  60  day 
period  For  good  cause  shown  by  the 
member,  the  Department  may  lengthen 
the  60  day  period  The  Department  shall 
serve  written  notice  on  the  Applicant  of 
anv  change  in  the  60-day  period  and  the 
reasons  therefor.  During  the  60-day  or 
other  imposed  period,  the  Department 
may  continue  to  place  interim 
restrictions  on  the  member  for  the 
protection  of  investors. 

(1018.  Change  in  Ownership,  Control,  or 
Operations] 

((a)  Notice 

At  least  30  days  prior  to  the 
occurrence  of  any  of  the  following 
changes  in  ownership,  control,  or 
operations,  a  member  shall  file  a  written 
notice  and  application  for  continuance 
in  membership  with  the  Department  at 
the  district  office  in  the  district  in 
which  the  member's  principal  place  of 
business  is  located: 

(1)  a  merger  of  the  member  with 
another  member; 

(2)  an  acquisition  by  the  member  of 
another  member; 

(3)  an-acquisition  of  substantially  all 
of  the  member's  assets; 

(4)  a  change  in  the  equity  ownership 
or  partnership  capital  of  the  member 
that  results  in  one  person  or  entity 
owning  or  controlling  25  percent  or 
more  of  the  equity  or  partnership 
capital:  or 

(5)  a  material  change  in  the  member's 
business  operations.) 

[(b)  Review  and  Imposition  of  Interim 
Restrictions 

The  Department  shall  review  a  change 
in  ownership,  control,  or  operations 
described  in  paragraph  (a)  prior  to  the 
change  taking  effect.  The  Department 
may  maintain  existing  restrictions  on 
the  member's  business  activities  and 
place  new  interim  restrictions  on  the 
member  based  on  the  standards  in  Rule 
1014,  pending  final  Department  action.) 

((c)  Request  for  Information 

Within  30  days  after  receipt  of  the 
notice  and  application  under  paragraph 
(a),  the  Department  shall  request  any 
additional  information  or  documents 
necessary  to  render  a  decision  under 
paragraph  (fj-  Unless  otherwise  agreed 
by  the  Department  and  the  Applicant, 
the  Applicant  shall  file  such  additional 
information  or  documents  with  the 
Department  within  30  days  after  the 
Department's  request.  The  Department 
mav  request  additional  information  and 
documents  at  any  time  during  the 
application  process;  unless  the 
Applicant  and  the  Department  agree 
otherwise,  the  Applicant  shall  file  such 
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information  or  documents  within  30 
days  after  the  Department's  request.) 

[(d)  Lapse 

(1)  Absent  a  showing  of  good  cause, 
an  application  for  continuance  in 
membership  shall  lapse  if  an  Applicant 
fails  to: 

(A)  respond  fully  within  30  days  after 
a  request  for  information  or  documents; 

(B)  appear  at  or  otherwise  participate 
in  a  scheduled  membership  interview 
pursuant  to  paragraph  (e);  or 

(C)  return  an  executed  membership 
agreement  under  paragraph  (g)  within 
25  days  after  service  of  the  agreement. 

(2)  The  lapse  of  an  application  shall 
require  the  Applicant  to  submit  a  new 
application  under  paragraph  (a).) 

[(e)  Membership  Interview 

(1)  The  Department  may  require  the 
Applicant  to  participate  in  a 
membership  interview.  The 
membership  interview  shall  be  held 
within  30  days  after  the  receipt  of  the 
application,  or  if  the  Department 
requests  additional  information  or 
documents,  within  30  days  after  the 
filing  of  such  additional  information  or 
documents  by  the  Applicant. 

(2)  At  least  seven  days  before  the 
membership  interview,  the  Department 
shall  serve  on  the  Applicant  a  written 
notice  that  specifies  the  date  and  time 
of  the  interview  and  the  representative 
or  representatives  of  the  Applicant  who 
are  required  to  participate  in  the 
interview.  The  Department  shall  serve 
the  notice  by  facsimile  or  commercial 
courier.  The  Applicant  and  the 
Department  may  agree  to  a  shorter  or 
longer  period  for  notice  or  a  different 
method  of  service. 

(3)  Unless  the  Department  and  the 
Applicant  otherwise  agree,  the 
membership  interview  shall  be 
conducted  in  the  district  office  for  the 
district  in  which  the  Applicant  has  or 
intends  to  have  its  principal  place  of 
business. 

(4)  During  the  membership  interview, 
the  Department  shall  review  the 
application  and  the  considerations  for 
the  Department's  decision  set  forth  in 
paragraph  (f).  The  Department  shall 
provide  to  the  Applicant's 
representative  or  representatives  any 
information  or  document  that  the 
Department  has  obtained  from  the 
Central  Registration  Depository  or  a 
source  other  than  the  Applicant  and 
upon  which  the  Department  intends  to 
base  its  decision  under  paragraph  (f).  If 
the  Department  receives  such 
information  or  document  after  the 
membership  interview  or  decides  to 
base  its  decision  on  such  information 
after  the  membership  interview,  the 


Department  shall  promptly  serve  the 
information  or  document  and  an 
explanation  thereof  on  the  Applicant.) 

((f)  Department  Decision 

(1)  In  evaluating  an  application 
submitted  under  paragraph  (a),  the 
Department  shall  consider  whether  the 
Applicant  continues  to  meet  the 
standards  set  forth  in  Rule  1014  in  light 
of  the  change  in  ownership,  control,  or 
operations,  and  whether  current 
restrictions,  if  any,  or  new  restrictions 
are  necessary  for  the  Applicant  to 
continue  to  meet  such  standards. 

(2)  The  Department  shall  issue  a 
written  decision  within  30  days  after  the 
membership  interview  or  the 
submission  of  additional  information  or 
documents,  whichever  is  later.  If  the 
Department  does  not  require  the 
Applicant  to  participate  in  a 
membership  interview  or  submit 
additional  information  or  documents, 
the  Department  shall  issue  a  written 
decision  within  45  days  after  receipt  of 
an  application  under  paragraph  (a).  The 
decision  shall  state  the  terms  for 
continuance  in  NASD  membership, 
whether  current  restrictions,  if  any,  are 
maintained  or  new  restrictions  are 
imposed,  and  shall  provide  a  rationale 
for  the  Department's  decision, 
referencing  the  applicable  standard  in 
Rule  1014. 

(3)  If  the  Department  fails  to  issue  a 
decision  within  180  days  after  receipt  of 
an  application  or  such  later  date  as  the 
Department  and  the  Applicant  have 
agreed  in  writing,  the  Applicant  may 
file  a  written  request  with  the  NASD 
Board  requesting  that  the  NASD  Board 
direct  the  Department  to  issue  a 
decision.  Within  seven  davs  after 
receipt  of  such  a  request,  the  NASD 
Board  shall  direct  the  Department  to 
issue  a  written  decision  immediately  or 
to  show  good  cause  for  an  extension  of 
time.  If  the  Department  shows  good 
cause  for  an  extension  of  time,  the 
NASD  Board  may  extend  the  time  limit 
for  issuing  a  decision  by  not  more  than 
30  days.) 

((g)  Submission  of  Memlbership 
Agreement 

The  Department  may  condition 
approval  of  an  application  for 
continuance  in  membership  on  the 
Applicant's  submission  of  a  new  written 
membership  agreement  pursuant  to  Rule 
1014(c).l 

((h)  Service  and  Effectiveness  of 
Decision 

The  Department  shall  ser\'e  its 
decision  on  the  Applicant  in  accordance 
with  Rule  1012.  The  decision  shall 
become  effective  upon  service  and  shall 


remain  in  effect  during  the  pendency  of 
any  review  until  a  decision  constituting 
final  action  of  the  Association  is  issued 
under  Rule  1015  or  1016,  unless 
otherwise  directed  by  the  National 
Adjudicatorv-  Council,  the  NASD  Board, 
or  the  Commission.) 

[(i)  Request  for  Review;  Final  Action 

An  Applicant  may  file  a  written 
request  for  review  of  the  Department's 
decision  with  the  National  Adjudicatorv 
Council  pursuant  to  Rule  1015.  The 
procedures  set  forth  in  Rule  1015  shall 
apply  to  such  a  review,  and  the  National 
Adjudicatory  Council's  decision  shall  be 
subject  to  discretionary  review  bv  the 
NASD  Board  pursuant  to  Rule  1016.  If 
the  Applicant  does  not  file  a  request  for 
review,  the  Department's  action  shall 
constitute  the  final  action  of  the 
Association.] 

1018.  Stay  of  Application  During 
Pendency  of  Criminal  or  Other 
Proceeding 

la)  The  Department  may  stay  an 
application  filed  under  Rule  1013  or 
1017  if: 

Ilia  state  or  federal  authority  files 
criminal  charges  against  the  Applicant 
or  a  principal  or  proposed  principal  of 
the  Applicant: 

121  the  Commission  files  a  complaint 
or  a  request  for  injunctive  relief  against 
the  Applicant  or  a  principal  or  proposed 
principal  of  the  Applicant:  or 

131  the  Association,  another  self- 
regulatory  organization,  or  a  state  files 
a  disciplinary  complaint  against  the 
Applicant  or  a  principal  or  proposed 
principal  of  an  Applicant  alleging  a 
violation  of  a  law  or  rule  listed  in  IM- 
1011-1  (or  a  comparable  state  law.  rule. 
or  regulation). 

In  such  case,  the  application  shall  be 
stayed  during  the  pendency  of  the 
proceeding.  If  the  Department  has 
imposed  interim  restrictions  under  Rule 
101 7(c),  the  restrictions  shall  remain  in 
effect  during  the  stav. 

(b)  If  the  Applicant  or  principal  or 
proposed  principal  prevails  in  the 
proceeding,  the  stay  shall  be  lifted 
automatically. 

(c)  If  there  is  a  material  change  in  the 
circumstances  that  gave  rise  to  the  stay, 
the  Applicant  may  file  a  written  request 
with  the  Department  to  lift  the  stav.  The 
Department  shall  serve  a  written 
response  on  the  Applicant  within  14 
days  after  the  filing  of  the  request  by  the 
Applicant.  If  the  Department  denies  the 
request,  the  Applicant  may  file  a  wr/tte/i 
request  for  review  with  the  National 
Adjudicatorv'  Council.  The  S'ational 
Adjudicatory  Council  or  the  Review 
Subcommittee  shall  serve  a  xMitten 
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responsf^  on  the  Applicant  within  .W 
days. 

1019.  Application  to  Commission  for 
Review 

No  change. 


Rule  1140.  Electronic  Filing  Rules 

(a)  Filing  Requirement 

Except  as  provided  in  Rule  lU13(all2l. 
all  (All)  forms  required  to  be  filed  by  the 
By-Laws  shall  be  filed  through  an 
electronic  process  or  such  other  process 
the  Association  may  prescribe  to  the 
Central  Registration  Depository. 


II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission. 
NASD  Regulation  included  statements 
concerning  the  purpose  of,  and  basis  for, 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below 
NASD  Regulation  has  prepared 
summaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory-  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

NASD  Regulation  proposes  to  amend 
the  Rule  1010  Series,  which  governs 
NASD  membership.  NASD  Regulaticm 
staff  worked  with  the  Member 
Admission  Review  (Committee 
(Committee).*  an  ad-hoc  committee 
convened  in  August  1998,  to  develop 
the  proposed  changes.  The  purpost?  of 
the  proposed  rule  change  is  to 
streamline  the  Rules  and  make  them 
more  efficient  while  pre.serving  their 
investor  protection  function. 

The  most  significant  changes  are  as 
follows; 

•  reorganizing  and  consolidating 
some  of  the  current  rules  to  make  them 
easier  to  use; 

•  clarifying  the  rules  and  policies  that 
apply  to  business  expansions  bv — 


*  Mf^mhiTs  (if  thf  (.iiiniinlli'i'  .ip'   I  .ulli  iaiIisIj 
New  York.  Now  York,  l.iiiil.i  l.crnor.  All-  Iw  h 
InvHslmiMil  l,n>u|i.  Inc  .  M<iiitvH|i>.  Nfw  jiTscy. 
Hruin  T  .shfa.  I'frshiim.  |itm'\  Hilv,  \fw  lerscv; 
I  tu'iiil'iri'  VV   I  rh.iii.  KiTris.  Brtki^r  Mi  Walls, 
Inc  urpiiralfil.  \V,istiiri«luii.  OX.  .  ami  Kii.haril  I' 
Uiillmaii.  Spfliiirtii  A  Cm.,  liii...  San  Ui«mi. 
(lalifurnia  Mr  I  rliaii  i  hairs  the  CommillKe 


•  adopting  a  policy  of  building 
expansion  plan.*  into  membership 
agreements. 

•  defining  in  the  rules  what  kinds  of 
"material  changes  in  business 
operations"  require  a  member  to  file  an 
application  fur  approval  with  NASD 
Regulation,  and 

•  providing  a  safe  harbor  for  modest 
expansions  that  will  not  require  an 
application. 

which  together  are  intended  to  provide 
more  even-handed  treatment  among 
members  for  various  business 
expansions,  provide  more  certainty 
regarding  which  expansions  require 
approval,  and  eliminate  unnecessary 
applications; 

•  permitting  the  staff  to  stay 
membership  applications  if  a  firm  or 
one  of  its  principals  is  the  subject  of  a 
di.sciplinar\'  action; 

•  permanently  rescinding  the 
Natiimal  Adjudicatory  Councils 
authority  to  review  membership 
decisions  that  are  not  appealed  by  an 
Applicant; 

•  simplif\ing  administrative 
procedures  for  submitting  an 
application  and  calculating  the  various 
time  limits  that  apply  to  the  process; 
and 

•  permitting  the  staff  to  reject 
immediately  applications  that  are  not 
substantiallv  complete. 

A  detailed  explanation  of  the 
proposed  rule  change  follows. 

a.  Proposed  Rule  1011 

The  definition  of  "Associated  Person  ' 
is  amended  to  clarifv'  that  it  includes 
only  natural  persons. 

The  term  "material  change  in 
business  operations"  is  defined  for  the 
first  time.  The  definition  is  significant 
because  it  triggers  a  requirement  for  a 
member  to  apply  to  the  district  office  for 
approval  of  the  change  under  proposed 
Rule  1017.  The  term  is  defined  to 
include  removing  or  modifv'ing  a 
m»!mbership  agreement  r'^striction;'" 
market  making,  underwriting,  or  acting 
as  a  dealer  for  the  first  time;  or  adding 
business  activities  that  require  a  higher 
mininnim  net  capital. 

NASD  Regulation  does  not  believe 
that  it  is  possible  to  develop  an 
exhaustive  definition  of  the  term 
"material  change  in  business 
operations."  If  a  change  in  a  member's 
business  falls  outside  of  the  definition, 
or  the  safe  harbor  described  below  {e.g., 
because  it  exceeded  the  safe  harbor 
limits  or  the  member  has  disciplinary 


'•NA.SIl  Rcmilalinn  ini  Iml.-il  rrnunmg  or 
mii<ilf\ini;  a  rt'slrii  tuiii  in  this  ilcrinilion  to  efd'i  i 
Ihf  I  onsolulalion  off  iirrfiil  Kulfs  1017  and  IIIIH 
The  ralioiialf  for  Ihi-  Lonsolulalion  is  set  forth  in  lh>' 
seclinn  till.-.l     l'ru|i,,s...|  Kiili'  101  7  '   bnlow. 


historv).  then  the  member  may  contact 
the  district  office  to  determine  if  the 
district  would  deem  the  change  to  be 
material.  A  member  is  not  required  to 
contact  the  district  office  if  the  member 
believes  the  change  is  not  material. 
However,  if  the  staff  later  determines 
that  the  change  is  indeed  material,  then 
the  member  potentially  could^e  subject 
to  disciplinary'  action  for  failure  to  file 
an  application  under  proposed  Rule 
1017. 

Proposed  Interpretive  Material  1011- 
1  (IM-1011-1)  is  added  to  create  a  safe 
harbor  for  certain  changes  that  are 
presumed  not  to  be  material  and 
therefore  do  not  require  a  member  to 
submit  an  application  for  approval  of 
the  change.  The  safe  harbor  would  not 
be  available  to  members  that  have  a 
"disciplinary  historv."  The  term 
"disciplinary  histor>'"  shall  mean  a 
finding  of  a  violation  by  the  member  or 
a  principal  of  the  member  in  the  past 
five  years  bv  the  Commission,  a  self- 
regulatorv'  organization,  or  a  foreign 
financial  regulatory  authority  of  one  or 
more  of  the  following  provisions  (or 
comparable  foreign  provisions)  or  rules 
or  regulations  thereunder:  Sections 
15(b)(4)(E)  and  15(c)  of  the  Act  (failure 
to  supervise;  fraud  and  manipulation); 
Section  17(a)  of  the  Securities  Act  of 
1933  (fraudulent  interstate  transactions); 
Exchange  Act  lOb-5  (fraud  and 
manipulation),  and  15g-l  through  15g- 
9  (penny  stock  rules);  NASD  Rules  2110 
(just  and  equitable  principles  of  trade), 
2120  (fraud  and  manipulation),  2310 
(suitability),  2330  (protection  of 
customer  securities  and  funds),  2440 
(fair  prices  and  commissions),  3010 
(failure  to  supervise  only),  3310 
(manipulative  and  deceptive 
quotations),  and  3330  (payments  to 
influence  market  prices);  and  MSRB 
Rules  G-1 9  (suitability).  G-30  (prices 
and  commissions),  and  G-37(b)  and  (c) 
(political  contributions). 

The  term  "principal  place  of 
business"  is  defined  for  the  first  time. 
An  Applicant's  principal  place  of 
business  determines  which  district 
office  will  process  its  application. 
"Principal  place  of  business"  means  the 
location  where  the  officers,  partners,  or 
managers  direct  and  control  the 
activities  of  the  Applicant,  unless  NASD 
Regulation  staff  designates  a  different 
location.  That  location  may  be  where 
the  largest  number  of  associated  persons 
are  located  or  where  the  books  and 
records  are  kept.  This  definition  is 
designed  to  prevent  an  Applicant  from 
trying  to  select  a  particular  district 
office  to  process  its  application  through 
its  designation  of  a  principal  place  of 
business. 
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NASD  Regulation  proposes  to 
redefine  "sales  practice  violations  '  as 
"sales  practice  event  "  because  the 
definition  includes  not  only  proven 
violations,  but  also  unproven 
allegations.''  The  proposed  definition 
includes  any  customer  complaint, 
arbitration,  or  civil  litigation  that  has 
been  or  is  required  to  be  reported  to  the 
Central  Registration  Depositor\'  ("CRD") 
or  otherwise  is  required  to  be  reported 
to  the  Association  (e.g.,  via  Rule  3070). 

The  terms  "Applicant"  and 
"Interested  Association  Staff  are 
amended  to  make  them  consistent  with 
other  rule  changes. 

b.  Proposed  Rule  1012 

NASD  Regulation  proposes  to  amend 
the  service  and  filing  provisions  to 
permit  additional  methods  of  delivery 
and  to  use  consistent  terminology  for 
calculating  deadlines.  The  term 
"commercial  courier"  is  replaced  with 
"overnight  courier"  to  clarify  that 
Applicants  and  NASD  Regulation  staff 
may  use  the  overnight  delivery  service 
offered  by  the  United  States  Post  Office. 
NASD  Regulation  interprets  the  term 
"overnight  courier"  to  refer  to  any  entity 
that  regularly  provides  such  overnight 
delivery  services,  such  as  Federal 
Express,  DHL.  or  the  United  States  Post 
Office.  Use  of  the  term  "overnight 
courier"  is  not  intended  to  imply  that 
only  actual  overnight  delivery  may  be 
used  under  the  Rule.  Overnight  delivery 
should  be  used  if  it  is  available. 
However,  if  overnight  delivery  is  not 
available  for  a  particular  location,  the 
Applicant  or  NASD  Regulation  staff  may 
use  the  most  rapid  delivery  option 
available  (e.g.,  two  day  service)  from  the 
overnight  courier  and  still  be  in 
compliance  with  the  proposed  Rule. 

Throughout  the  proposed  rules,  the 
term  "file"  is  used  uniformly  to  refer  to 
submissions  by  an  Applicant,  and  the 
term  "serve"  is  used  uniformly  to  refer 
to  delivery  of  requests,  decisions,  and 
the  like  by  the  Association;  other 
terminology,  such  as  "issuance"  or 
'receipt"  is  deleted."  These  changes 
provide  greater  clarity  in  calculating 
deadlines  in  accordance  with  proposed 
Rule  1012(a). 

The  lapse  of  application  provisions 
are  consolidated  and  moved  from  Rules 
1013(b},  1017(c),  and  1018(d)  to 
proposed  Rule  1012(b)  for  ease  of 
reference.  The  lapse  rule,  which  is 
discussed  in  greater  detail  in  the  next 
section,  permits  the  staff  to  discontinue 
processing  an  application  if  an 


''\.-\SD  Ri'Rulation  is  not  proposing  anv  change 
to  the  (iffinilion  of  sales  prarlii  e  violation  on  the 
Form  1 1—4 

'  .See,  e.g  .  proposed  Rules  I013(a)(5|,  (b)(ll.  and 
1014(()(3). 


Applicant  does  not  timely  provide 
requested  information  or  documents. 
The  only  changes  to  the  lapse  rule  are 
to  permit  the  staff  and  the  Applicant  to 
agree  on  a  submission  date  for  the 
membership  agreement,  rather  than 
requiring  that  all  agreements  be 
submitted  within  25  days,  and  clarify- 
that  fees  are  not  refunded  for  lapsed 
applications. 

"The  subparagraphs  of  Rule  1012(c)  are 
reordered  for  ease  of  reading. 

c.  Proposed  Rule  1013 

One  of  the  major  changes  to  this  Rule 
is  to  simplify  application  submission 
procedures.  Ciurently,  this  Rule 
requires  Applicants  to  submit  their 
applications  in  two  parts.  Part  One, 
which  includes  primarily  forms  and  fees 
(e.g.,  the  initial  Forms  BD  and  U-4),  is 
sent  directly  to  the  CRD  in  Rockville. 
Maryland,  for  processing.  Part  Two. 
which  includes  all  remaining 
documents  required  for  member 
admission,  is  sent  to  the  district  office 
that  will  review  the  application.  At  the 
time  the  rule  was  adopted,  the  staff 
thought  it  would  be  more  efficient  to 
send  each  part  to  the  location  where  it 
would  be  processed.  In  practice,  this  has 
created  problems  when  both  parts  of  the 
application  are  not  submitted  at  the 
same  time,  or  one  or  both  parts  are 
incomplete,  making  it  difficult  to 
determine  when  the  application  should 
be  treated  as  filed  and  when  the  staff 
should  begin  reviewing  it.  The 
application  filing  date  is  critical  because 
the  180-day  limitation  placed  on  the 
staff  for  rendering  a  decision  on  the 
application  is  measured  from  this  date. 

"To  alleviate  these  problems,  NASD 
Regulation  recommends  one  point  of 
entry  for  the  entire  application,  the 
district  office.  District  steiff  will  review 
the  entire  application  to  determine  if  it 
is  substantially  complete.  If  so,  they  will 
forward  any  documents  that  need  to  go 
to  CRD  and- continue  processing  the 
application. 

NASD  Regulation  proposes  a  new  rule 
for  dealing  with  applications  that  are 
not  substantially  complete  at  the  time  of 
submission.  Currently,  the  staff  does  not 
have  any  authority  to  refuse  to  begin 
processing  an  inadequately  prepared 
application.  Instead,  they  attempt  to 
begin  processing  such  an  application  bv 
sending  a  request  for  further 
information  to  the  Applicant.  If  the 
Applicant  does  not  timely  provide  the 
requested  information,  then  the  rules 
permit  the  staff  to  "lapse"  the 
application.  The  staff  then  notifies  the 
Applicant  that  the  application  has 
lapsed,  all  fees  are  forfeited,  and  the 
Applicant  is  required  to  start  over  with 
the  application  process  if  it  still  wants 


to  become  an  NASD  member.  These 
procedures  can  consume  as  much  as  90 
days  and  a  considerable  amount  of  staff 
and  Applicant  resources,  but  still  result 
in  a  rejected  application. 

Under  the  proposed  rule,  if  an 
application  is  so  deficient  upon  initial 
submission  that  the  staff  cannot  begin 
processing  it  (e.g.,  it  is  missing  major 
components  of  the  application,  such  as 
written  super\'isoni'  procedures  or  a 
business  plan),  then  the  staff  may  reject 
the  application.  The  staff  would  have  no 
more  than  30  days  after  submission  to 
do  this,  and  would  be  required  to 
provide  reasons  for  its  action  in  writing. 
NASD  Regulation  proposes  a  $350 
processing  fee  for  the  rejection  of  an 
application  that  is  not  substantially 
complete.  NASD  Regulation  considered 
but  rejected  defining  the  term 
"substantially  complete"  because  the 
determination  will  var\'  depending  on 
the  type  and  complexity  of  the  proposed 
business,  among  other  things.  The  lapse 
rules  will  still  apply  to  those  situations 
where  an  Applicant  stops  providing 
information  in  the  middle  of  the 
application  process. 

Rule  1013  also  is  simplified  by 
removing  requirements  for  Applicants 
to  submit  information  that  has  alreadv 
been  submitted  to  CRD.  The  district  staff 
has  full  access  to  CRD  and  can  obtain 
the  information  they  need  directlv  from 
it.  This  change  will  make  the 
application  process  simpler  for 
Applicants  by  eliminating  duplicative 
submissions  to  NASD  Regulation. 

Under  the  proposed  Rule  1013(a)(2), 
an  Applicant  will  continue  to  submit 
only  its  initial  Forms  BD  and  U— 4  in 
poper  along  with  the  rest  of  the 
application.  The  Applicant  also  will 
submit  a  Web  CRD  entitlement  request 
form  with  its  application.  Under 
proposed  Rule  1013(a)(3).  upon 
approval  of  the  Web  CRD  entitlement 
request  form  by  NASD  Regulation,  the 
Applicant  must  make  all  subsequent 
Form  filings  and  amendments 
electronically  via  Web  CRD^"".  A 
conforming  change  is  proposed  for  Rule 
1140.  This  process  will  be  in  conformitv 
with  Commission  requirements  for  the 
submission  of  Form  BD  and 
amendments  to  it."  Similarly,  the  initial 
Member  Contact  Questionnaire  and  user 
access  request  form  also  are  submitted 
on  paper:  upon  approval  of  a  " 
membership  application,  the  member 
may  update  the  Member  Contact 
Questionnaire  electronically. 

The  proposed  rule  adds  new 
requirements  for  Applicants  to  submit 
information  concerning  their  ability  to 


"  Sff  E\(  hangc  Act  Release  No,  41594  (julv  2. 
19991.  M  FR  :i7.=>8h  (liilv  12.  1999). 
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ensure  business  continuity,  including 
information  about  the  capacity  of  their 
communications  and  operaticmal 
systems,  contingency  plans,  disaster 
recovery  plans,  and  the  like.  NASD 
Regulation  also  proposes  a  new 
standard  for  admission  that  requires  that 
such  systems,  plans,  and  procedures  be 
adequate  in  proposed  Rule  1014(a)(6). 
The  staff  would  not  be  required  to 
investigate  the  adequacy  themselves; 
rather,  the  Applicant  would  certify  that 
the  systems,  plans,  and  procedures  are 
adequate  for  the  Applicant's  business. 
The  Applicant  may  self-certify  or  may 
rely  on  a  third  party  (e.g.,  a  vendor  of 
such  a  system)  to  provide  the 
certification  if  the  Applicant  so  chooses 

NASD  Regulation  also  wishes  to 
clarify  that  under  Rule  1013(b)(4),  the 
Applicant  and  the  staff  may  agree  to 
hold  the  membership  interview  at  the 
Applicant's  plat:e  of  business. 

Rule  1013  is  amended  by  adding  new 
subparagraph  (b)(5)  to  require 
Applicants  to  provide  updated  financial 
information  at  the  time  of  their 
membership  interview 

d.  Proposed  Rule  1014 

NASD  Regulation  proposes  few 
changes  with  respect  to  the  standards 
for  admission.  NASD  Regulation 
proposes  a  new  standard  with  respect  to 
business  continuity,  as  described  above. 
NASD  Regulation  also  proposes  that  the 
Applicant's  supervisory  procedures 
must  specifically  include  procedures  to 
ensure  proper  registrations  are  obtained 
by  the  firm.  All  other  changes  to  the 
standards  for  admission  are  conforming 
changes.' 

NASD  Regulation  also  considered  the 
requirement  of  Rule  1014(a)(9)(C)  that 
prospective  supervisors  have  at  least 
one  year  of  direct  experience  or  at  least 
two  years  of  related  experience  in  the 
subject  area  to  be  supervised.  NASD 
Regulation  believes  that  this 
requirement  should  continue  to  be 
imposed  and  has  published  interpretive 
guidance  on  this  subject  in  How  To 
Become  A  Member,  which  is  available  at 
www.nasdr.com/4700  toe. htm.  NASD 
Regulation  does  not  believe  that 
supervisorv  experience  requirements 
should  be  increased. 


'NASD  Rcgiilalion  also  wishi-s  to  (irnvulf  sniiif 
Huiiianc  e  mi  how  II  triMls  iiii.)(l|iiili(  ali'il  vmialions 
undpr  Rule  U)14    Ihi-  RiiU'  (mtiiuIs  llic  staff  to 
consider  umckIiihIii  alnl  v  iniatmiis  .i.v  pari  nf  a 
declsiiin  on  a  ninnibfrshiji  applii  atmn   In  mnsi 
cases,  an  unadiudii  alfil  violation  hv  itsflf  will  iml 
result  in  a  restru  tion  or  a  dmiial.  hut  ili'pendinR  on 
the  f  in  umstancHS.  mav  require  hel^hlened 
supervision.  However,  a  particularly  enregloiis 
allegation,  f  k  ,  a  c  riinlnal  (  har^e  iiuMilving  a  large 
immlier  of  (  ustoniers.  may  t  ausr  the  staff  to 
consider  a  rfstm  lion  or  denial 


Rule  1014(c).  which  concerns  the 
submission  of  membership  agreements, 
is  amended  by  deleting  the  requirement 
that  any  member  with  a  membership 
agreement  obtain  approval  from  NASD 
Regulation  of  any  change  in  business 
outside  the  terms  of  the  agreement. 
NASD  Regulation  believes  that  this 
provision  is  too  restrictive,  particularly 
for  firms  with  no  disciplinary  history. 
The  provision  also  puts  members  with 
a  membership  agreement  at  a 
disadvantage  vis-aacute;-vis  members 
that  do  not  have  a  membership 
agreement.'"  Therefore,  this  provision  is 
deleted.  When  the  proposed  rule  change 
becomes  effective,  to  ensure  that 
members  are  treated  equally,  NASD 
Regulation  will  permit  members  that  are 
eligible  for  the  safe  harbor  to  use  it.  even 
if  tiieir  membership  agreement  includes 
a  general  requirement  to  obtain  approval 
from  NASD  Regulation  of  any  change  in 
business  outside  the  terms  of  the 
agreement.  When  NASD  Regulation 
examines  a  member,  it  will  update  the 
membership  agreement  to  reflect  the 
new  rule.  As  part  of  the  proposed  rule 
change,  paragraphs  1014(c)  and  (d)  also 
are  reordered  for  ease  of  reading. 

In  addition,  upon  adoption  of  the 
proposed  rules.  NASD  Regulation  will 
begin  including  business  expansions 
plans  in  membership  agreements  to  the 
extent  practicable. 

e.  Proposed  Rule  1015 

Under  current  Rule  1015.  the  NAC  or 
the  Review  Subcommittee  may  call  for 
review  a  district  decision  on  a 
membership  application,  even  if  the 
Applicant  does  not  appeal  the  decision. 
NASD  Regulation  considered  at  length 
whether  a  procedure  or  policy  could  be 
developed  to  implement  this  provision 
effectively,  but  ultimately  determined 
that  it  is  unworkable.  NASD  Regulation 
has  temporarily  suspended  calls  for 
review  of  membership  decisions  and 
proposes  to  delete  this  provision 
altogether  for  the  reasons  set  forth  in 
Exchange  Act  Release  No.  41311  (Apr. 
20.  1999).  64  FR  20,347  (Apr  26.  1999) 
(FileSR-NASD-99-15). 


"Ill  1984.  the  SK(!  approved  a  lodifuation  of  the 
\.\.sn's  member  admission  procedures,  which 
iiiLluiied  a  requirement  that  any  restriction  on  a 
iiu'inber  s  business  be  included  in  a  membership 
aKreemenI  executed  bv  the  member   .Sfe  Exchange 
Alt  Release  No   21159  duly  20.  1984).  49  FR  302l>8 
Oulv  27,  19H4)  (File  No  ,SR-NA,SD-«2-24)  Thus, 
a  meinlier  admitted  |»'fore  1984  or  a  member 
admitteii  without  an\  restrii  lion  from  1984  to  1997 
may  not  have  a  membership  aKroemenI   In  1997, 
\,^.SI)  Regulation  began  re()uiring  all  new  members 
lo  execute  a  membershii)  agreement,  regardless  of 
whether  NASD  Regulation  imposed  any  restridion 
■See  NASD  Rule  1014|i  I;  Exchange  Ad  Release  .No 
389(18  (Aug.  7.  1997).  62  FR  -tJ-ISS  (Aug,  13.  1997) 
(File  No  .SR-NAS£>-97-28). 


NASD  Regulation  believes  that  the 
oversight  function  envisioned  for  the 
call  for  review  provision,  which  has 
proved  to  be  unworkable,  is  performed 
through  a  variety  of  other  existing 
mechanisms.  The  Home  Office  of  the 
Member  Regulation  Department 
employs  a  full  time  Membership 
Manager  to  coordinate  and  oversee  the 
national  program.  Part  of  the  manager's 
responsibility  includes  a  quality  control 
function.  This  function  is  carried  out  in 
several  ways:  maintenance  of  a 
Membership  Procedures  Manual; 
periodic  advice  memoranda  sent  lo 
District  Office  staff  ("MAP  Bulletins  "); 
regularly  scheduled  telephone 
conferences  with  District  Office  staff  to 
discuss  procedural  and  substantive 
issues  arising  in  the  program;  and 
periodic  training  sessions  for  new  and 
incumbent  staff.  To  supplement  these 
tools.  Member  Regulation's  Office  of 
Quality  Assurance  conducts  periodic 
peer  reviews  of  the  membership 
admission  program,  most  recently  in 
1998  and  1999.  The  purpose  of  these 
peer  reviews  was  to  assess  the  District 
Offices'  application  of  the  membership 
rules  and  procedures.  The  reviews 
included  an  examination  of  265  files  in 
recently-issued  membership  decisions. 
The  reviews  included  spot  checks  of 
source  documents  to  confirm  the  facts 
underlying  the  decisions.  In  addition, 
peer  reviews  of  the  membership 
program  will  be  conducted  in  the  future. 

NASD  Regulation  also  proposes  a  new 
paragraph  (h)  for  dismissing  appeals 
that  are  abandoned  by  an  applicant, 
which  includes  failing  to  appear  at  a 
hearing  as  set  forth  in  current  Rule 
1015(f)(5).  among  other  things. 

i.  Proposed  Rule  1017 

Current  Rule  1017.  which  addresses 
applications  for  removal  or  modification 
of  a  business  restriction,  and  Rule  1018. 
which  addresses  applications  for 
approval  of  changes  in  ownership, 
control,  or  operations,  are  consolidated 
in  proposed  Rule  1017.  Sometimes  a 
member  initiates  business  changes  that 
involve  both  rules,  which  creates 
confusion  as  to  which  rule  should  be 
used.  Therefore,  NASD  Regulation 
proposes  to  consolidate  these  rules  to 
make  them  easier  for  staff  and 
applicants  to  use  and  to  eliminate  any 
confusion  that  may  arise  from 
overlapping  provisions. 

This  consolidation  is  achieved  in  part 
by  defining  the  term  "material  change  in 
business  operations  "  in  proposed  Rule 
101  l(i)  to  include  the  removal  or 
modification  of  a  business  restriction. 
All  material  changes  in  business 
operations  would  trigger  a  review  under 
proposed  Rule  1017.  Members  should 
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note  that  a  "restriction"  is  specifically 
labeled  as  such  in  the  membership 
agreement,  and  NASD  Regulation  issues 
a  decision  that  states  the  rationale  for 
the  restriction. 

A  restriction  is  distinct  from  other 
limitations  that  a  member  may  set  forth 
in  its  business  plan  that  may  be  recited 
as  part  of  the  "Business  Activities" 
section  of  a  membership  agreement.  For 
example,  an  applicant  may  include  in 
its  business  plan  that  it  intends  to  have 
10-20  registered  representatives  and 
make  markets  in  no  more  than  10 
stocks.  If  the  NASD  approves  the 
application,  these  self-imposed 
limitations,  which  have  been  considered 
as  part  of  the  application,  may  be 
included  in  the  "Business  Activities  " 
section  of  the  membership  agreement. 
These  types  of  limitations  are  not 
considered  "restrictions"  under  the 
Rules  because  they  are  not  imposed  by 
NASD  Regulation,  and  therefore  NASD 
Regulation  does  not  have  to  include  a 
rationale  for  them  in  the  decision  in  the 
application.  Under  the  proposed  Rules, 
a  member  that  has  such  limitations  in 
its  membership  agreement  may  expand 
beyond  those  limitations  to  the  extent 
permitted  in  the  safe  harbor  in  IM- 
1011-1. 

In  contrast,  for  example,  NASD 
Regulation  may  specifically  restrict  the 
number  of  markets  a  member  makes 
because  NASD  Regulation  determines 
and  issues  a  decision  stating  that  the 
member  cannot  adequately  supervise  a 
large  number  of  markets.  In  such  a  case, 
the  restricted  member  caimot  take 
advantage  of  the  safe  harbor  in  proposed 
Rule  1011  and  must  apply  under 
proposed  Rule  1017  to  lift  the 
restriction. 

Another  type  of  change  that  triggers 
an  application  under  proposed  Rule 
1017  is  a  change  in  the  equity 
ownership  or  partnership  capital  of  the 
member  that  results  in  one  person  or 
entity  owning  or  controlling  25  percent 
or  more  of  the  equity  or  partnership 
capital.  NASD  Regulation  wishes  to 
clarify  that  a  group  of  individuals  acting 
in  concert  to  obtain  control  of  25 
percent  or  more  of  the  equity  or 
partnership  capital  of  a  member  will  be 
deemed  to  be  an  "entity"  under  the  - 
Rule,  and  as  such,  trigger  the 
requirement  to  submit  an  application  to 
obtain  approval  of  the  ownership 
change. 

NASD  Regxdation  proposes  to 
discontinue  its  review  of  certain 
changes.  Under  proposed  Rule  1017, 
NASD  Regulation  would  discontinue 
review  of  member  mergers  and 
acquisitions  that  are  reviewed  by  the 
New  York  Stock  Exchange,  thereby 


eliminating  duplication  by  self- 
regulatory  organizations. 

Proposed  Rule  1017  also  sets  forth  for 
the  first  time  what  type  of  information 
should  be  included  in  an  application 
and  the  content  of  the  staffs  decision  on 
an  application  under  this  Rule.  The 
Rule  also  clarifies  when  the  application 
should  be  filed  and  what  changes  can  be 
effected  prior  to  obtaining  NASD 
Regulation's  approval. 

NASD  Regulation  proposes  a  new 
paragraph  (k)  to  clarify  what  happens  if 
a  change  in  ownership  application 
lapses  or  is  denied.  The  proposed  rule 
change  provides  that  if  the  ownership 
change  application  lapses  or  is  denied, 
then  the  member  has  a  fixed  period  of 
time  to  submit  a  new  application.^ ' 
unwind  the  transaction,  or  file  a  Form 
BDW.  Of  course,  as  under  the  current 
rules,  a  member  could  continue  to 
operate  with  the  approved  owners  if  the 
transaction  has  not  closed.  The 
Department  may  shorten  the  60-day 
period  for  the  protection  of  investors  or 
lengthen  it  upon  good  cause  shown  by 
the  Applicant.  The  Department  may 
continue  to  place  interim  restrictions  on 
the  member  during  the  60-day  (or  other 
imposed)  period.  NASD  Regulation's 
practice  has  been  to  inform  Applicants 
of  these  options,  but  not  impose 
particular  deadlines.  The  purpose  of  the 
proposed  rule  change  is  to  provide  more 
structure  to  this  process  and  ensure  that 
members  who  do  not  timely  obtain 
approvals  of  ownership  changes  are  not 
doing  business  with  the  public. 

As  part  of  its  review  of  the  Rule  1010 
Series.  NASD  Regulation  considered 
whether  the  time  frames  in  Rule  1017 
could  be  shortened  so  that  the  overall 
process  would  be  completed  in  90  davs. 
NASD  Regulation  determined  not  to 
shorten  the  time  frames  at  this  time 
because  other  rule  revisions  (e.g.. 
defining  material  change  in  operations 
and  listing  the  dociunents  required  for 
the  application),  should  speed  up 
processing  of  applications.  NASD 
Regulation  also  intends  to  publish  on  its 
Web  site  further  guidance  to  members 
on  what  types  of  documents  and 
information  the  staff  will  require  if  a 
member  requests  approval  to  engage  in 
certain  specialized  areas  of  the 
securities  or  investment  banking 
business.  NASD  Regulation  believes  that 
these  changes  should  be  given  a  chance 
to  work  before  any  time  frames  are 
shortened.  NASD  Regulation  will 
reconsider  the  issue  one  year  after  the 
rule  revisions  have  become  effective  and 


more  information  is  available  about  the 
processing  time  for  applications, 

g.  Proposed  Rule  1018 

NASD  Regulation  proposes  to  adopt  a 
new  NASD  Rule  1018.  which  would 
permit  the  staff  to  stay  a  membership 
application  under  NASD  Rule  1013  or 
1017  if  a  state  or  federal  authority  files 
criminal  charges  against  the  Applicant 
or  a  principal  or  proposed  principal  of 
the  Applicant;  the  SEC  files  a  complaint 
or  a  request  for  injunctive  relief  against 
the  Applicant  or  a  principal  or  proposed 
principal  of  the  Applicant;  or  the  NASD, 
another  self-regulator}'  organization,  or  a 
state  files  a  complaint  alleging  a 
violation  of  one  of  the  laws  or  rules 
listed  in  IM-1011-1  (or  a  comparable 
state  provision). 

Under  the  proposed  rule,  the  stay 
would  be  lifted  automatically  if  the 
Applicant  prevailed  in  the  disciplinar\- 
action.  The  staff  also  would  be 
authorized  to  lift  the  stay  if 
circumstances  changed.  If  the  staff 
denied  the  request  to  lift  the  stay,  the 
Applicant  could  appeal  to  the  National 
Adjudicatory  Council. 

2.  Statuton,'  Basis 

NASD  Regulation  believes  that  the 
proposed  rule  change  is  consistent  with 
the  provisions  of  Section  15A(b)(6)  of 
the  Act.'-  which  requires,  among  other 
things,  that  the  Association  s  rules  must 
be  designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  and.  in  general,  to  protect 
investors  and  the  public  interest. 
Section  15A(b)(8)  of  the  Act  ^ '  requires 
that  a  national  securities  association 
establish  rules  providing  a  fair 
procedure  for  the  denial  of  membership 
in  such  association.  NASD  Regulation 
believes  that  the  proposed  rule  change 
is  consistent  with  these  sections  because 
it  provides  better  notice  to  applicants 
about  the  various  requirements  of  the 
application  process,  simplifies  and 
clarifies  the  rules,  and  better  protects 
investors  by  circumscribing  expansions 
by  members  with  disciplinary'  histories 
and  by  permitting  the  Association  in 
certain  circumstances  to  stay 
applications  by  members  who  are 
subject  to  disciplinar\'  action.  The 
proposed  rule  change  also  provides 
better  notice  to  applicants  whose  change 
in  ownership  is  denied  by  informing 
them  of  their  options  once  the  denial  is 
final. 


"  A  lapsed  Applicant  may  propose  the  same 
owners:  a  denied  Applicant  must  propose  new 
owners. 


'•'  15  I'.S.C.  78o-3(b)(61. 
■M5U.S.C.  78o-3(b)(8). 
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B.  Sflf-Heiiiilatnn  Oriinnizittioii's 
Statf merit  an  Burden  on  Competition 

NASD  Regulation  do(«  not  believe 
that  the  proposed  rule  change  will  re.sult 
in  any  burden  on  competition  that  is  not 
necessan'  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Re^iihitoiy  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

The  proposed  rule  change  was 
published  for  comment  in  NASD  Notice 
to  Members  99-67.  Two  comments  were 
received  in  response  to  the  Notice. 

The  commenters  raised  several  issues. 
One  commenter,  the  Jeffrey  Matthews 
Financial  Group  LLC,  stated  that  the 
staff  has  been  given  too  much  time  to 
review  an  Applicant's  submission  and 
request  additional  information.  As  part 
of  its  deliberations  on  the  proposed 
rules.  NASD  Regulation  considered 
shortening  certain  deadlines.  NASD 
Regulation  determined  not  to  shorten 
the  time  frames  at  this  time  because 
other  rule  revisions  {eg  .  defining 
material  change  in  operations  and 
listing  the  documents  required  for  the 
application)  should  speed  up  processing 
of  applications.  NASD  Regulation  also 
has  provided  additional  guidance  to 
members  on  what  types  of  documents 
and  information  the  staff  will  require  if 
a  member  retjuests  approval  to  engage  in 
certain  specialized  areas  of  the 
securities  or  investment  banking 
business.  This  guidance  is  posted  at 
www. nasdr  com/cm     apps     l.htm 
NASD  Regulation  concluded  that  these 
changes  should  be  given  a  chance  to 
work  before  any  time  frames  are 
shortened.  NASD  Regulation  will 
reconsider  the  issue  one  year  after  the 
rule  revisions  have  become  effective  and 
more  information  is  available  about  the 
processing  time  for  applications.  In  the 
meantime.  NASD  Regulation  will  make 
every  effort  to  respond  prompllv  and 
within  the  time  limits  to  each 
submission  of  information. 

This  same  commenter  also  suggested 
that  a  member  should  be  permitted  to 
add  business  activities  without  approval 
from  NASD  Regulation  if  the  revenues 
from  the  activity  are  less  than  five 
percent  of  total  revenue.  Certain  types  of 
business  expansions  (adding  a  limited 
numbers  of  sales  personnel,  offices,  and 
markets)  are  permitted  under  the 
proposed  safe  harbor.  After  further 
consideration  of  this  comment  by  the 
Board.  NASD  Regulation  determined  to 
revise  the  definition  of  material  change 
in  business  operations  as  proposed  in 
Notice  To  Members  99-(i7  so  that  the 
definition  would  not  apply  to  adding 


anv  new  type  of  business,  but  only  to 
adding  market  making,  underwriting,  or 
acting  as  a  dealer  for  the  first  time. 

The  California  Association  of 
Independent  Broker-Dealers  (  "CAIBD ') 
also  submitted  a  comment  letter.  CAIBD 
stated  that:  (1)  the  staff  has  too  much 
discretion  in  determining  whether  a 
member  should  be  permitted  to  expand; 
(2)  NASD  Regulation  does  not  need  to 
ask  for  lease  arrangement  information  or 
descriptions  of  communications  and 
operations  systems;  (3)  supervisory 
experience  should  not  be  required;  (4) 
membership  interviews  should  be 
waived  in  certain  circum.stances;  (5)  a 
list  of  persons  to  be  registered  should 
not  be  required;  and  (6)  an  Applicant 
should  not  be  required  to  describe  the 
volatility  of  its  products. 

First,  NASD  Regulation  does  not 
believe  that  the  staff  has  too  much 
discretion  in  rendering  a  decision  on  a 
members  application  to  expand  its 
business.  Indeed,  the  criteria  for 
approval  of  membership  applications  is 
.set  forth  in  detail  in  Rule  1014.  To  the 
extent  a  decision  on  an  application  is 
denied  in  whole  or  in  part  or  approved 
subject  to  restrictions,  the  rules  require 
that  the  reason  for  the  denial  or 
imposition  of  restrictions  be  specifically 
explained,  referencing  the  applicable 
standard  for  membership  upon  which 
the  decision  is  based. 

Furthermore,  as  part  of  its  proposal. 
NASD  Regulation  is  creating  a  safe 
harbor  that  will  permit  members  to 
undertake  certain  types  of  business 
expansions  without  obtaining  NASD 
Regulation  approval  NASD  Regulation 
believes  that  it  is  appropriate  to 
continue  exercising  discretion  in 
reviewing  expansions  outside  of  the  safe 
harbor  because  such  expansions  could 
be  material. 

Second.  NASD  Regulation  has 
routinely  required  Applicants  to 
provide  information  about  their  lease 
arrangements  This  permits  NASD 
Regulation  to  verifv  certain  aspects  of  an 
application.  For  example,  an  Applicant 
that  proposed  to  have  a  ver\'  small 
number  of  registered  persons  in  most 
cases  would  lease  space  commensurate 
with  staffing.  If  that  Applicant  instead 
leased  a  very  large  space.  NASD 
Regulation  would  most  likely  request 
further  information  about  the  business 
purpose  for  the  lease  and  to  ensure  that 
the  Applicant  was  not  planning  an 
unapproved  expansion.  Likewise,  if  an 
appiicant^roposed  to  employ  a  large 
number  of  associated  people  in  a 
relatively  small  space.  NASD  Regulation 
would  question  the  Applicant's  ability 
to  support  the  number  of  personnel 
proposed  from  both  a  supervisory  and 
operational  standpoint. 


Third.  NASD  Regulation  determined 
that  it  should  begin  asking  Applicants 
for  information  about  their  ability  to 
ensure  business  continuity,  including 
information  about  the  capacity  of  their 
communications  and  operational 
systems,  contingency  plans,  disaster 
recover\-  plans,  and  the  like.  The  staff 
would  not  be  required  to  investigate  the 
adequacy  themselves:  rather,  the 
applicant  would  certify  that  the 
systems,  plans,  and  procedures  are 
adequate  for  the  applicant's  business. 
The  applicant  may  rely  on  a  third  party 
(e.g.,  a  vendor  of  such  a  system)  to 
provide  the  certification  if  the  applicant 
so  chooses.  This  review  will  be  less 
extensive  in  the  case  of  an  introducing 
broker-dealer  that  is  relying  on  the 
systems  of  a  clearing  broker. 
"  Fourth,  NASD  Regulation  staff,  as 
well  as  the  NAC  and  the  District 
Committees,  have  expressed  the  view 
that  the  experience  requirement  for 
supervisors  is  appropriate.  In  some 
cases.  NASD  Regulation  has 
appropriately  denied  membership  or  a 
business  expansion  application  where 
the  Applicant  has  not  demonstrated  any 
experience  in  the  proposed  business 
line.'-'  NASD  Regulation  believes  that 
this  experience  requirement  serves  an 
important  investor  protection  function. 

Fifth,  NASD  Regulation  believes  that 
membership  interviews  are  essential  for 
new  member  Applicants  under  NASD 
Rule  101.3.  The  in-person  interview 
plays  an  important  role  in  determining 
whether  the  Applicant  and  its 
principals  are  knowledgeable  about  the 
legal  and  regulatory  requirements  of 
operating  a  broker-dealer  and  can 
demonstrate  that  they  are  capable  of 
complying  with  all  laws  and 
regulations,  as  required  by  the 
membership  standard  in  proposed 
NASD  Rule  1014(a)(3).  Interviews  with 
a  current  member  applying  to  remove  a 
restriction  or  expand  its  business  are  not 
required  by  the  rules,  but  may  be  held 
at  the  election  of  staff  under  proposed 
NASD  Rule  1017. 

Sixth,  a  list  of  prospective  registered 
persons  is  also  essential  to  rendering  a 
decision  under  proposed  Rule  1014. 
NASD  Regulation  must  check  the 
disciplinar\-  history  of  all  such  persons 
in  determining  whether  an  Applicant 
meets  the  standards  set  forth  in 
proposed  Rule  1014(a)(3)  and  (10). 

Finally,  NASD  Regulation  believes 
taking  the  volatility  of  a  firm's  products 
into  consideration  is  necessar\'  in  order 
to  assess  a  firm's  ability  to  maintain  an 
adequate  net  capital  level  under 


'■*  In  Ihf  Mattpr  ol  Sierni  Seviida  Sn  unties.  Inc  . 
Exthang.'  Ail  Kelease  No.  413J().  199M  StC  LEXIS 
B33.  Apr.  26.  1999. 
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Exchange  Act  Rule  15c3-l  and  the 
adequacy  of  the  firm's  procedures  for 
supervising  its  financial  and  operational 
functions. 

NASD  Regulation  requested,  but  did 
not  receive,  comment  on  several  issues 
in  NTM  99-67.  NASD  Regulation  has 
determined  to  retain  the  safe  harbor 
numbers  as  proposed  in  the  Notice. 
However.  NASD  Regulation  has 
determined  that  the  definition  of 
disciplinary  history  should  be  amended 
to  include  violations  by  officers  or 
principals  of  the  member.  NASD 
Regulation  also  has  determined  that 
restrictions  in  a  membership  agreement 
should  not  automatically  sunset  after  a 
fixed  period  (e.g.,  five  years)  if  the 
applicant  does  not  have  any 
disciplinary  history;  instead,  restrictions 
will  continue  to  be  individually 
reviewed.  Finally.  NASD  Regulation 
determined  that  it  should  clarify  what 
happens  if  a  change  in  ownership  is 
denied  and  has  proposed  Rule  1017(k) 
to  address  this  situation. 

m.  Date  of  Efifectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Conunission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  by  order  approve  such  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 


the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  File  No. 
SR-NASD-99-67  and  should  be 
submitted  by  July  3,  2000. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. '5 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  00-14718  Filed  6-9-00;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-42890;  File  No.  SR-PCX- 
00-11] 

Self-Regulatory  Organizations;  Pacific 
Exchange,  Inc.;  Order  Approving 
Proposed  Rule  Change  To  Rescind 
Rules  5.43-5.49,  and  Modify  Rule 
5.5(b),  Relating  to  the  Exchange's  Off- 
Board  Trading  Restrictions 

June  1,  2000. 
I.  Introduction 

On  March  26.  2000.  the  Pacific 
Exchange,  Inc.  ("PCX"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission"), 
pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  ^  and  Rule  19b-^  thereunder, ^  a 
proposed  rule  change  to  rescind  Rules 
5.43-5.49,  the  Exchange's  off-board 
trading  rules,  and  to  malce  a  conforming 
change  to  Rule  5.5(b).  The  proposed  rule 
change  was  published  for  conunent  in 
the  Federal  Register  on  April  19,  2000.  ^ 
Similar  proposed  rule  changes  filed  by 
the  American  Stock  Exchange,  Chicago 
Stock  Exchange,  the  Philadelphia  Stock 
Exchange,  and  the  Boston  Stock 
Exchange  had  already  been  published 
for  public  comment.*  The  Commission 
received  no  comments  on  any  of  these 
proposals.  Today,  in  separate  orders,  the 
Commission  is  approving  the  proposed 
rule  changes  to  rescind  off-board  trading 


'=17CFR2O0.3O-3(a)(12). 

'15  U.S.C.  78sfb)(l) 

M7CFR  240.19b-4. 

^Securities  Exchange  Act  Release  No  42660 
(April  10.  2000),  65  FR  21052. 

*  .Securities  Exchange  Act  Release  No.  42460 
(February  25.  2000),  65  FR  11618  (March  3.  2000) 
(File  No.  SR-Amex-00-05);  Securities  Exchange 
Act  Release  No.  42459  (February  25.  2000).  65  FR 
11619  (March  3.  2000)  (File  No.'SR-CHX-99-28); 
Securities  Exchange  Act  Release  No.  42458 
(February'  25.  2000).  65  FR  11628  (March  3.  2000) 
(FiJe  No.  SR-Phlx-00-12):  Securities  Exchange  Act 
Release  No  42661  (April  10.  2000).  65  FR  20497 
(April  17.  2000)  (File  No.  SR-BSE-00-02). 


rules  filed  by  the  exchanges  noted 
above.'' 

II.  Description  of  the  Proposal 

Exchange  Rules  5.43-5.49  restrict  a 
member's  ability  to  effect  transactions  in 
Exchange-listed  securities  off  a  national 
securities  exchange.  In  the  proposing 
release,  the  Exchange  stated  that  "once 
the  Commission  approves  the  NYSE's 
proposal  to  rescind  its  off-board  trading 
restrictions,  the  Exchange's  off-board 
trading  restrictions  will  no  longer  be 
necessary  or  appropriate."  Therefore, 
the  Exchange  proposed  to  rescind  Rules 
5.43-5.49,  and  to  malte  a  conforming 
change  to  Rule  5.5(b). 

ni.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange.  In  particular,  the  Commission 
finds  the  proposed  rule  change  is 
consistent  with  Section  6(b)(5)  of  the 
Acf"  which  requires,  among  other 
things,  that  the  rules  of  an  exchange  be 
designed  to  promote  just  and  equitable 
principles  of  trade,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system  and,  in 
general,  to  protect  investors  and  the 
public  interest,  and  Section  6(b)(8). 
which  requires  that  the  rules  of  an 
exchange  not  impose  any  burden  on 
competition  not  necessar\'  or 
appropriate  in  furtherance  of  the  Act. 
The  rescission  of  the  Exchanges  off- 
board  trading  restrictions  is  also 
consistent  with  Section  1 1 A  of  the  Act " 
which  sets  forth  the  findings  and 
objectives  that  are  to  guide  the 
Commission  in  its  oversight  of  the 
national  market  system.  Specifically, 
rescinding  the  off-board  trading 
restrictions  will  help  further  the 
national  market  system  objective  in 
Section  llA(a)(l)'(C)(i)  to  assure  the 


■"The  New  York  Stock  Exchange  was  first  (o 
submit  a  proposed  rule  change  rescinding  its  off- 
board  trading  rule.  Rule  390.  Secunties  Exchange 
Act  Release  No  42450  (February  23.  2000)  65  FR 
10577  (Februar>  28.  2000)  CNYSE  Release   I 

On  May  5.  2000.  the  Commission  approved  the 
New  York  Stock  Exchange's  proposed  rule  change 
to  rescind  Rule  390.  Securities  Exchange  Act 
Release  No.  34-42758  (May  5.  2000).  65  FR  30175 
(May  10.  2000)  ("NYSE  Approval  Order') 

In  the  NYSE  Release,  the  Commission  also 
solicited  the  public's  \'iews  on  a  broad  range  of 
issues  related  to  market  fragmentation — the  trading 
of  orders  in  multiple  locations  without  interaction 
of  those  orders.  The  period  for  public  comment  on 
market  fragmentation  expired  on  Mav  12.  2000  The 
Commission  currently  is  reviewing  the  comments 
submitted  in  response  to  the  NYSE  Release 

"15  use  78frb)(5). 

"15  U.S.C.  78k-l 
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economically  efficient  execution  of 
.securities  tran.sactions,  and  in  Section 
llA(a)(l){C)(ii)  to  a.ssure  fair 
competition  between  exchange  markets 
and  markets  other  than  exchange 
markets." 

As  discussed  more  fully  in  the  NYSE 
Approval  order,  the  existence  of  off- 
board  trading  restrictions  can  no  longer 
be  justified  in  an  age  when  advancing 
technology  and  expanding  trading 
volume  are  introducing  new 
competitive  challenges  for  the  U.S. 
securities  markets,  both  at  home  and 
abroad  Off-board  trading  rules  such  as 
Rules  5.43-5.49  directly  restrict  a 
certain  type  of  market  center 
competition — competition  between 
exchange  markets  and  markets  other 
than  exchange  markets.  Their  rescission 
today  eliminates  an  inappropriate 
regulatory  burden  on  competition  that 
runs  contrary  to  the  objectives  set  forth 
in  the  Act 

Off-board  trading  restrictions  have 
been  justified  on  the  basis  that  they 
promote  the  interaction  of  investors' 
orders  without  participation  by  a 
dealer — indeed  an  objective  set  forth  in 
the  Act.''  The  Commission  believes, 
however,  that  whatever  beneficial  effect 
off-board  trading  restrictions  such  as 
Rules  5.43-5.49  may  have  in  enhancing 
the  interaction  of  investor  orders  can  no 
longer  justify  their  anticompetitive 
nature.  To  the  extent  off-board  trading 
rules  enhance  order  interaction,  they  do 
so  in  an  undesirable  way — by 
attempting  a  direct  restriction  on 
competition.  Such  attempts  are  never 
wholly  successful  and  typically  only 
distort,  rather  than  eliminate, 
competition  and  introduce  unnecessary 
costs  ultimately  borne  by  investors. 

The  outcome  of  competition  between 
market  centers  should  depend  on  which 
market  centers  are  most  able  to  serve 
investor  interests  by  providing  the 
highest  quality  trading  services  at  the 
lowest  possible  prices;  the 
Commission's  regulatory  task  is 
removing  unwarranted  regulatory 
barriers  to  competition  between  market 
centers.  As  stated  in  the  NYSE  Approval 
Order,  the  rescission  of  off-board  trading 
rules  is  "intended  st)lely  to  free  the 
forces  of  competition  and  allow  investor 
interests  to  control  the  success  or  failure 
of  individual  market  centers.  "  '"  The 
same  nationale  and  motivation  support 
the  Oimmission's  action  today. 


IV.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,''  that  the 
proposed  rule  change  (SR-PCX-OO-ll) 
is  approved. 

For  the  Commission,  by  the  Division 
of  Market  Regulation,  pursuant  to 
delegated  authority. '- 

Margaret  H.  McFarland, 

Ih'ptitv  Si'(  Tftcin. 

IKK  U(K    00-14722  Kileii  6-9-00;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[ReiMM  No.  34-42889;  File  No.  SR-Phlx- 
00-12] 

Self-Regulatory  Organizations; 
Philadelphia  Stock  Exchange,  Inc.; 
Ordering  Approving  Proposed  Rule 
Change  to  Rescind  Rule  132,  the 
Exchange's  Off-Board  Trading  Rule 

lune  2.  2000. 

I.  Introduction 

On  February  10.  2000.  the 
Philadelphia  Stock  Exchange.  Inc. 
("Phlx  "  or  "Exchange  ")  filed  with  the 
Securities  and  Exchange  Commission 
(  "SEC  "  or  "Commission"),  pursuant  to 
Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act") '  and  Rule 
19b-4  thereunder.'  a  proposed  rule 
change  to  rescind  Rule  132,  the 
Exchange's  off-board  trading  rule.  The 
proposed  rule  change  was  published  for 
comment  in  the  Federal  Register  on 
March  3,  2000. '  Proposed  rule  changes 
filed  by  the  American  Stock  Exchange 
and  the  Chicago  Stock  Exchange  to 
rescind  their  off-board  trading  rules 
were  published  on  the  same  date  as  the 
Phlx  proposing  release. ••  Shortly 
thereafter,  the  Boston  Stock  Exchange 
and  the  Pacific  Exchange  filed  similar 
proposed  rule  changes. '■  The 
Commission  received  no  comments  on 
any  of  these  proposals.  Today,  in 
separate  orders,  the  Commission  is 
approving  the  proposed  rule  changes  to 


4J458 
41:460 


"  III  rt[iprnviiin  this  pr(ip(is<il,  llu'  (iimimissinn  ha.s 
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(.•\pril  10.  20IK)).  85  FR  20497  \.\pul  17.  2000)  (File 
No   SR-BSF-OO-02)   Sh.  urilics  Exc  hangt-  .^(  t 
K.I.MSH  No   42hhO  l.Xpnl  10.  20(M)|,  h5  FK  21052 
(.April  I'l   2000)  (hilr  No    SR-l'CX-OO-l  1) 


rescind  off-board  trading  rules  filed  by 
the  exchanges  noted  above.'' 

II.  Description  of  the  Proposal 

Exchange  Rule  132  restricts  a 
member's  ability  to  effect  transactions  in 
Exchange-listed  securities  off  a  national 
securities  exchange.  In  the  proposing 
release  the  Exchange  noted  that  the 
"staff  of  the  Commission  recently  asked 
the  Exchange  to  review  its  off-board 
trading  restrictions  and  consider 
measures  to  repeal  such  restrictions." 
Therefore,  the  Exchange  proposed 
rescinding  Rule  132  to  "broaden  the  free 
market  trading  activities  of  Exchange 
members  and  the  investors  they 
represent  by  removing  restrictions  on 
over-the-counter  trading  in  listed 
securities." 

III.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  reniiirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange.  In  particular,  the  Commission 
finds  the  proposed  rule  change  is 
consistent  with  Section  6(b)(5)  of  the 
Act '  which  requires,  among  other 
things,  that  the  rules  of  an  exchange  be 
designed  to  promote  just  and  equitable 
principles  of  trade,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system  and.  in 
general,  to  protect  investors  and  the 
public  interest,  and  Section  6(b)(8). 
which  requires  that  the  rules  of  an 
exchange  not  impose  any  burden  on 
competition  not  necessary  or 
appropriate  in  furtherance  of  the  Act. 
The  rescission  of  the  Exchange's  off- 
board  trading  restrictions  is  also 
consistent  with  Section  11 A  of  the  Act" 
which  sets  forth  the  findings  and 
objectives  that  are  to  guide  the 
Commission  in  its  oversight  of  the 
national  market  system.  Specifically, 
rescinding  the  off-board  trading 


'The  New  York  .Stoi  k  Exc  hange  was  first  to 
submit  a  proposed  r\ile  i  hange  rpscinding  its  off- 
hoard  trading  rule.  Rule  J90  Seturities  Exchange 
Alt  Release  No  42450  (February  23.  2000).  f.5  FR 
10577  (February  28.  20001  CNY-SF.  Release'  1 

On  Ma\  5.  2000  the  Commission  approved  the 
New  York  Strx  k  Ext  hanges  proposed  rule  i  hange 
to  resi  ind  Rule  390  .Securities  Exchange  .Act 
Release  No   .14-42758  (May  5.  2000).  65  FR  30175 
(Mav  10,  2000)  (NYSE  Approval  Order') 

In  the  NYSE  Release,  the  Commission  also 
solicited  the  public  s  views  on  a  broad  range  of 
issues  related  to  market  fragmentation — the  trading 
of  orders  in  multiple  locations  without  interaction 
of  those  orders  The  penod  for  pubic  comment  on 
market  fragmentation  expired  on  May  12.  2000  The 
Commission  currentlv  is  reviewing  the  <  (imments 
submitted  in  respon.se  to  the  NYSE  Release. 

"15  I'.S.i:   78ftb)(5) 

"15  U  S.C  78k-l. 
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restrictions  will  help  further  the 
national  market  system  objective  in 
Section  llA(a)(l){C)(i)  to  assure  the 
economically  efficient  executive  of 
securities  transactions,  and  in  Section 
llA(a)(l)(C)(ii)  to  assure  fair 
competition  between  exchange  markets 
and  markets  other  than  exchange 
markets."' 

As  discussed  more  fully  in  the  NYSE 
Approval  Order,  the  existence  of  off- 
board  trading  restrictions  can  no  longer 
be  justified  in  an  age  when  advancing 
technology  and  expanding  trading 
volume  are  introducing  new 
competitive  challenges  for  the  U.S. 
securities  markets,  both  at  home  and 
abroad.  Off-board  trading  rules  such  as 
Rule  132  directly  restrict  a  certain  type 
of  market  center  competition — 
competition  between  exchange  markets 
and  markets  other  than  exchange 
markets.  Their  rescission  todav 
eliminates  an  inappropriate  regulatory 
burden  on  competition  that  runs 
contrary  to  the  objectives  set  forth  in  the 
Act. 

Off-board  trading  restrictions  have 
been  justified  on  the  basis  that  they 
promote  the  interaction  of  investors' 
orders  without  participation  by  a 
dealer — indeed  an  objective  set  forth  in 
the  Act.'"  The  Commission  believes, 
however,  that  whatever  beneficial  effect 
off-board  trading  restrictions  such  as 
Rule  132  may  have  in  enhancing  the 
interaction  of  investor  orders  can  no 
longer  justify  their  anticompetitive 
nature.  To  the  extent  off-board  trading 
rules  enhance  order  interaction,  they  do 
so  in  an  undesirable  way — by 
attempting  a  direct  restriction  on 
competition.  Such  attempts  are  never 
wholly  successful  and  typically  only 
distort,  rather  than  eliminate, 
competition  and  introduce  urmecessary 
costs  ultimately  borne  by  investors. 

The  outcome  of  competition  between 
market  center  should  depend  on  which 
market  centers  are  most  able  to  serve 
investor  interests  by  providing  the 
highest  quality  trading  services  at  the 
lowest  possible  prices;  the 
Commission's  regulatory  task  is 
removing  unwarranted  regulatory 
barriers  to  competition  between  market 
centers.  As  stated  in  the  NYSE  Approval 
Order,  the  rescission  of  off-board  trading 
rules  is  "intended  solely  to  free  the 
forces  of  competition  and  allow  investor 
interests  to  control  the  success  or  failure 
of  individual  market  centers.  " ' '  The 


same  rationale  and  motivation  support 
the  Commission's  action  today. 

rV.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act. '^  that  the 
proposed  rule  change  (SR-Phlx-00-12) 
is  approved. 

For  the  Commission,  by  the  Division 
of  Market  Regulation,  pursuant  to 
delegated  authority.'^ 

Margaret  H.  McFarland, 

Deputy  Secretan,: 

(FR  Doc.  00-14725  Filed  6-9-00;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  42898;  File  No.  SR-Phlx-00- 
41] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Philadelphia  Stock  Exchange,  Inc. 
Extending  the  Pilot  Program  Regarding 
Exchange  Rule  98,  Emergency 
Committee,  Until  August  21,  2000 

lune  5,  2000. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1  and  Rule  19b-4  thereunder,-^ 
notice  is  hereby  given  that  on  April  18, 
2000,  the  Philadelphia  Stock  Exchange, 
Inc.  ("Phlx"  or  "Exchange"),  filed  a 
proposed  rule  change  with  the 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission").  The 
proposed  rule  change  is  described  in 
Items  I,  II.  and  III  below,  which  Items 
have  been  prepared  bv  the  Exchange. 
On  April  20.  2000,  the  Exchange  filed 
Amendment  No.  1  to  the  proposed  rule 
change.  *  The  Exchange  filed  the 
proposed  rule  change,  as  amended, 
pursuant  to  Section  19(b)(3)(A)  of  the 
Act.-*  and  Rule  19b-4(f)(6)  thereunder,^ 
which  renders  the  proposed  rule  change 


"In  approving  this  proposal,  the  Commission  has 
considered  its  impact  on  efficiency,  competition, 
and  capital  formation.  15  11, S.C.  78c(f). 

'"  Section  1 1  A(a)(l  KCjlv)  of  the  Act. 

"  NYSE  Approval  Order  at  30179 


"15U.S.C.78s(b)(2). 

'M7CFR  200.3O-3(a)n2) 

M5  r.SC.  78s(b)ll). 

-17CFR240.16b-^ 

'  Spe  Apnl  19,  2000  letter  from  Richard  S. 
Rudolph.  Counsel.  Exchange,  to  Rebekah  Liu. 
.Special  Counsel.  Division  of  Market  Regulation. 
SEC  ("Amendment  No,  1"  ).  In  Amendment  No   1. 
the  Exchange  requested  that  the  proposed  rule 
change  be  filed  under  Section  19(b)|3)(A)  of  the  .^ct 
and  Rule  19b-4(fl(6)  thereunder.  15  L'.S.C 
78s(b)(3)( A)  and  1 7  CFR  240, 1 9b-l(f)(6),  The 
Exchange  also  requested  that  the  Commission  waive 
the  5-day  notice  cf  its  intent  to  file  the  proposal. 
and  requested  that  the  Commission  waive  the  30- 
day  period  before  the  proposal  becomes  effective  to 
permit  the  proposed  rule  change  to  become 
immediately  effective. 

M5  CSC,  78s(b)(3)(A), 

'^17CKR  240,19b-»(fl(6). 


effective  upon  filing  with  the 
Commission.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change, 
as  amended,  from  interested  persons 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  is  proposing  to  extend 
the  pilot  program  relating  to  Exchange 
Rule  98.  Emergency  Committee,  for  an 
additional  120  days,  or  until  August  21. 
2000.  No  changes  to  the  existing  rule 
language  are  being  proposed. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change,  as  amended, 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  l\'  below. 
The  Exchange  has  prepared  summaries, 
set  forth  in  Sections  A.  B,  and  C  below, 
of  the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory-  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1 .  Purpose 

On  December  23.  1999.  the 
Commission  granted  approval  to 
amendments  to  Exchange  Rule  98. 
Emergency  Committee  (the 
"Committee")  on  a  120-day  pilot  basis. '^ 
In  general,  the  Committee  is  authorized 
to  determine  the  existence  of.  and  take 
action  with  respect  to.  extraordinar\' 
market  conditions  or  other  emergencies 
at  the  Exchange.  The  amendments  to 
Exchange  Rule  98  updated  the 
composition  of  the  Committee  to  reflect 
the  current  governance  structure  of  the 
Exchange."  clarified  that  the  Committee 
was  authorized  to  act  in  the  event  of  anv 
emergency  condition  created  by  the 
Year  200  date  change,  and  deleted  a 
provision  referencing  CENTRAMART. 
an  equity  order  entry  system  which  is 
no  longer  used  on  the  Exchange.  The 
Committee  is  now  composed  of  five 
individuals:  the  Chairman  of  the  Board 
of  Governors;  the  On-Floor  Vice 
Chairman  of  the  Board  of  Governors: 


'■See  Exchange  .\c\  Release  No.  42272  iDecernber 
23.  1999),  65  FR  153  (lanuan  3,  2000)  SR-Phix-914- 
42). 

'The  amendments  replaced  the  President,  which 
the  Exchange  nu  longer  has.  with  the  On-Floor  Vice 
Chairman  of  the  Board  of  Governors 
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and  the  Chairnion  of  tliH  Floor 
Procedure  Coinmittft'.  thi'  Option.s 
C'ommitteo.  and  thf  Foreign  (Currency 
Option.s  Committee. 

The  Commission  approved  the 
amendments  to  Exchange  Rule  9H  on  a 
pilot  basis  in  order  to  allow  the 
Exchange  to  examine  the  operation  of 
the  Committee  to  ensure  that  the 
Committee  is  not  dominated  by  any  one 
Exchange  interest  (f^' .  C)n-FIoor  or  Off- 
Floor  interests).  The  ("ommission 
requested  that  the  Exchange  report  back 
to  the  Commission  on  its  views  as  to 
whether  the  ("ommittee  structure 
ensures  that  all  Exchange  interests  are 
fairlv  represented  by  the  Committee. 
The  Exchange  has  requested  that  the 
pilot  program  be  extended  in  order  to 
provide  it  more  time  to  examine  the 
operation  of  the  {^ommittet?  and  submit 
the  requested  informaticm  to  the 
Ciommission. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change,  as  amended,  is 
consistent  with  the  provisions  of 
Section  6(b)(5)  of  the  Act"  which 
requires  that  the  rules  of  an  Ex<:hange  be 
designed  to  perfect  the  mechanisms  of 
a  free  and  open  market  and  a  national 
market  system,  and  to  protect  investors 
and  the  public  interest. 

B.  Self-Rf^gulaton'  OrganizMtion's 
SUitumcnt  on  Burden  on  ilompftition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change,  as  amended, 
will  result  in  any  burden  on 
competition  that  is  not  necessary  or 
appropriate  in  furtheranc:e  of  the 
purposes  of  the  Act. 

C.  Self-Regulatory  Organization  s 
Statement  on  (Ainunents  on  the 
Proposed  Rule  (Change  Received  From 
Members.  Participants,  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  c:hange.  as  amended. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  ride  change  has  become 
effective  upon  filing  pursuant  to  Section 
19(b)(3)(A)(iii)  of  the  Act  "  and  Rule 
19b-4(f)(6) '"  thereunder  becau.se  the 
proposed  rule  change  does  not  (i) 
significantly  aff(u:t  the  protection  of 
investors  or  the  public  interest:  (ii) 
impose  anv  significant  burden  on 
competition;  and  (iii)  become  operative 
for  30  days  after  the  date  of  filing,  or 


such  shorter  time  as  the  Commission 
may  designate  if  consistent  with  the 
protection  of  investors  and  the  public 
interest,  provided  the  Exchange  has 
given  the  Comnussion  written  notice  of 
its  intent  to  file  the  proposed  rule 
change,  along  with  a  brief  description 
and  text  of  the  proposed  rule  change,  at 
least  five  business  days  prior  to  the  date 
of  filing  of  the  proposed  rule  change,  or 
such  shorter  time  as  designated  by  the 
Ccmimission.  At  any  time  within  60 
davs  of  the  fding  of  a  rule  change 
pursuant  to  Section  19(b){.3)(A)  of  the 
Act.  the  Commission  may  summarily 
abrogate  the  rule  change  if  it  appears  to 
the  (Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

The  (Commission  finds  that  it  is 
appropriate  to  accelerate  the  effective 
date  of  the  proposed  rule  change  and  to 
permit  the  proposed  rule  change  to 
become  immediately  effective  because 
the  proposal  simply  extends  a 
previously  approved  pilot  program  for 
an  additional  120  days,  or  until  August 
21.  2000.  By  extending  the  pilot 
program,  the  Commission  will  enable 
the  (Committee  to  be  in  place  and 
operational  in  the  event  of  any 
extraordinary  market  conditions  or 
emergencies  at  the  Exchange,  and  will 
afford  the  Exchange  the  opportunity  to 
respond  to  the  Commission's  request  to 
provide  information  on  whether  the 
Committee  is  fairly  representing  all 
interests  of  the  Exchange. ' ' 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  ronc;eming  the  foregoing 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  fde  six  copies  thereof  with  the 
.Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N\V.. 
Washington.  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  propf)sed  rule 
change  that  are  filed  with  the 
(Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  anv  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  i;.S.(C.  552,  will  be 
available  for  inspection  and  copying 


with  the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  the  File  No. 
SR-Phlx-00-41  and  should  be 
submitted  by  luly  3,  2000.'- 

For  the  (Commission,  by  the  Division 
of  Market  Regulation,  pursuant  to 
delegated  authority. 

Margaret  H.  McFarland, 

Dfpulv  Sec  rftur\ 

IKK  Do(.  ()0-1472H  [  iled  (>-'t-Ol):  H.A'i  din] 
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UNITED  STATES  SENTENCING  ■ 
COMMISSION 

Sentancing  Guidelines  for  United 
State*  Courts 

AGENCY:  United  States  Sentencing 

Commission. 

ACTION:  Notice  of  preliminary  policy 

priorities  for  amendment  cycle  ending 

May  1,  2001.  Request  for  comment. 

SUMMARY:  As  part  of  its  statutory 
authority  and  responsibility  to  analyze 
sentencing  issues,  including  operation 
of  the  federal  sentencing  guidelines,  and 
in  accordance  with  Rule  5.2  of  its  Rules 
of  Practice  and  Procedure,  the 
Commission  has  preliminarily 
identified  and  hereby  proposes  certain 
priorities  as  the  focus  of  its  policy 
development  work,  including  possible 
amendments  to  guidelines,  policy 
statements,  and  commentary,  for  the 
amendment  cycle  ending  May  1,  2001. 
The  Commission  invites  comment  on 
these  proposed  priority  areas  and  on 
any  other  sentencing  issues  that  it 
should  address  in  the  coming  year. 
DATES:  Public  comment  should  be 
received  by  the  Commission  not  later 
than  luly  7,  2000. 

ADDRESSES:  Send  comment  to:  United 
States  Sentencing  Commission.  One 
Columbus  Circle,  NE.  Suite  2-500, 
South  Lobby.  Washington,  DC  20002- 
8002.  Attn:  Public  Affairs. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Courlander,  Public  Affairs 
Officer,  Telephone:  (202)  502-4590. 
SUPPLEMENTARY  INFORMATION:  The 
United  States  Sentencing  Commission, 
an  independent  commission  in  the 
judicial  branch  of  the  United  States 
Government,  is  empowered  by  28  U.S.C. 
994(a)  to  promulgate  sentencing 
guidelines  and  policy  statements  for 
federal  courts.  Section  994  also  directs 
the  Commission  to  review  and  revise 
periodically  promulgated  guidelines 


'-  17C:FR20O.3O-3(dllIJl 
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and  authorizes  it  to  submit  guideline 
amendments  to  the  Congress  not  later 
than  the  first  day  of  May  each  year.  See 
18  U.S.C.  994(o)".  (p). 

The  Commission  hereby  gives  notice 
that,  during  the  amendment  cycle 
ending  May  1,  2001.  it  may  consider 
possible  amendments  to  guidelines, 
policy  statements,  and  commentary', 
relating  to  the  following:  (1)  Certain 
economic  crimes,  particularly  fraud, 
theft,  and  tax  offenses;  (2)  money 
laundering;  (3)  counterfeiting  of  bearer 
obligations  of  the  United  States;  (4) 
further  response  to  the  Protection  of 
Children  from  Sexual  Predators  Act  of 
1998:  (5)  firearms;  (6)  nuclear,  chemical, 
and  biological  weapons,  and  related 
national  security  issues;  (7)  the  payment 
to,  or  receipt  by,  federal  employees  of 
unauthorized  compensation,  and  related 
offenses;  (8)  offenses  implicating  the 
privacy  interests  of  taxpayers;  (9)  the 
resolution  of  a  number  of  conflicts 
among  the  circuit  courts  on  sentencing 
guideline  issues:  (10)  the 
implementation  of  any  crime  legislation 
enacted  diu-ing  the  second  session  of  the 
106th  Congress  requiring  a  Commission 
response;  and  (11)  any  minor  technical 
or  conforming  amendments  necessary 
for  proper  operation  of  the  sentencing 
guideline  system. 

In  addition  to  inviting  comment  on 
any  of  the  preliminary  priority  issues 
proposed  in  this  notice,  the  Commission 
welcomes  comment  on  any  other  issue 
that  interested  persons  believe  the 
Commission  should  address  during  the 
amendment  cycle  ending  May  1 ,  2001 . 
including  short-and  long-term  research 
issues.  To  the  extent  practicable, 
conunents  submitted  on  additional 
issues  should  include  the  following:  (1) 
A  statement  of  the  issue,  including  the 
scope  and  manner  of  study,  particular 
problem  areas  and  possible  solutions, 
and  any  other  matters  relevant  to  a 
proposed  priority;  (2)  citations  to 
applicable  sentencing  guidelines, 
statutes,  case  law,  and  constitutional 
provisions;  and  (3)  a  direct  and  concise 
statement  of  why  the  Commission 
should  make  the  issue  a  priority. 

Authority:  28  U.S.C.  §  994(a).  (o).  (p): 
USSC  Rules  of  Practice  and  Procedure  5.2. 

Diana  E.  Murphy, 

Chair. 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

Proposed  Agency  Information 
Collection  Activities;  Comment 
Request 

AGENCY:  Federal  Railroad 
Administration,  DOT. 
ACTION:  Notice  and  Request  for 
Comments. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.).  this  notice 
announces  that  the  Information 
Collection  Requirement  (ICR)  abstracted 
below  has  been  forwarded  to  the  Office 
of  Management  and  Budget  (0MB)  for 
review  and  comment.  The  ICR  describes 
the  nature  of  the  information  collection 
and  its  expected  burden.  The  Federal 
Register  notice  with  a  60-day  comment 
period  soliciting  comments  on  the 
following  collections  of  information  was 
published  on  February  9,  2000  (65  FR 
6438). 

DATES:  Conunents  must  be  submitted  on 
or  before  July  12,  2000. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr 
Robert  Brogan,  Office  of  Planning  and 
Evaluation  Division,  RRS-21.  Federal 
Railroad  Administration,  1120  Vermont 
Ave.,  N.W.,  Mail  Stop  17,  Washington. 
DC.  20590  (telephone:  (202)  493-6292). 
or  Dian  Deal,  Office  of  Information 
Technology  and  Productivity 
Improvement,  RAD-20,  Federal 
Railroad  Administration,  1120  Vermont 
Ave.,  N.W..  Mail  Stop  35,  Washington. 
D.C.  20590  (telephone:  (202)  493-6133). 
(These  telephone  numbers  are  not  toll- 
fi-ee.) 

SUPPLEMENTARY  INFORMATION:  The 
Paperwork  Reduction  Act  of  1995 
(PRA),  Public  Law  104-13,  Section  2, 
109  Stat.  163  (1995)  (codified  as  revised 
at  44  U.S.C.  3501-3520),  and  its 
implementing  regulations,  5  CFR  Part 
1320.  require  Federal  agencies  to  issue 
two  notices  seeking  public  comment  on 
information  collection  activities  before 
0MB  may  approve  paperwork  packages. 
44  U.S.C.' 3506,  3507;  5  CFR  1320.5, 
1320.8(d)(1).  1320.12.  On  February  9. 
2000.  FRA  published  a  60-day  notice  in 
the  Federal  Register  soliciting  comment 
on  ICRs  that  the  agency  was  seeking 
OMB  approval.  65  FR  6438.  FRA 
received  no  comments  in  response  to 
this  notice. 

Before  OMB  decides  whether  to 
approve  these  proposed  collections  of 
information,  it  must  provide  30  days  for 
public  comment.  44  U.S.C.  3507(b);  5 
CFR  1320.12(d).  Federal  law  requires 
OMB  to  approve  or  disapprove 
paperwork  packages  between  30  and  60 


days  after  the  30  day  notice  is 
published.  44  U.'S.C^.  3507(b)-(c):  5  CFR 
1320.12(d):  see  also  60  FR  44978.  44983. 
Aug.  29.  1995.  OMB  believes  that  the  30 
day  notice  informs  the  regulated 
community  to  file  relevant  comments 
and  affords  the  agency  adequate  time  to 
digest  public  comments  before  it 
renders  a  decision.  60  FR  44983.  Aug. 
29.  1995.  Therefore  respondents  should 
submit  their  respective  comments  to 
OMB  within  30  days  of  publication  to 
best  ensure  having  their  full  effect.  5 
CFR  1320.12(c):  see  also  60  FR  44983. 
Aug.  29,  1995. 

The  summaries  below  describe  the 
nature  of  the  information  collection 
requirements  (ICRs)  and  the  expected 
burden.  The  revised  requirements  are 
being  submitted  for  clearance  by  OMB 
as  reouired  by  the  PRA. 

Title:  Bridge  Worker  Safety  Rules. 
OMB  Control  Number:  21 30-0535. 
Type  of  Request:  Extension  of  a 
currently  approved  collection. 
Affected  Public:  Businesses. 
Form(s):  N/A. 

Abstract:  Section  20139  of  Title  49  of 
the  United  States  Code  required  FRA  to 
issue  rules,  regulations,  orders,  and 
standards  for  the  safety  of  maintenance- 
of-way  employees  on  railroad  bridges, 
including  for  "bridge  safety  equipment" 
such  as  nets,  walkways,  handrails,  and 
safety  lines,  and  requirements  for  the 
use  of  vessels  when  work  is  performed 
on  bridges  located  over  bodies  of  water. 
FRA  has  added  49  CFR  Part  214  to 
establish  minimum  workplace  safety 
standards  for  railroad  employees  as  they 
apply  to  railroad  bridges.  Specifically, 
section  214.15(c)  establishes  standards 
and  practices  for  safety  net  systems. 
Safety  nets  and  net  installations  are  to 
be  drop-tested  at  the  job  site  after  initial 
installation  and  before  being  used  as  a 
fall-protection  system,  after  major 
repairs,  and  at  six-month  intervals  if  left 
at  one  site.  If  a  drop-test  is  not  feasible 
and  is  not  performed,  then  a  written 
certification  must  be  made  by  the 
railroad  or  railroad  contractor,  or  a 
designated  certified  person,  that  the  net 
does  comply  with  the  safety  standards 
of  this  section.  FRA  and  State  inspectors 
use  the  information  to  enforce  Federal 
regulations.  The  information  that  is 
maintained  at  the  job  site  promotes  safe 
bridge  worker  practices. 

Annual  Estimated  Burden  Hours:  .2 
hour. 

Title:  Two-way  End-of- Train  Devices. 
OMB  Control  Number:  21 30-0540. 
Type  of  Request:  Extension  of  a 
currently  approved  collection. 
Affected  Public:  Businesses. 
Form(sj:  N/A. 

Abstract:  Section  20141  of  the  United 
States  Code  amended  the  Federal 
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railroad  safety  laws  by  adding  >:ertain 
statutory  mandates  related  to  power 
brake  safety,  specifically  regarding  two- 
wav  end-of-train  telemetr>-  devices  (two- 
way  EQTs)  This  section  required  two- 
way  end-of-train  devices  (or  devices 
able  to  perform  the  same  func:tion)  on 
road  trains  other  than  locals,  road 
switchers,  or  work  trains  to  enable  the 
initiation  of  emergency  braking  from  the 
rear  of  the  train.  The  information 
collected  enhances  rail  safety  by 
ensuring  that  the  locomotive  engineer  is 
notified  if  someone  other  than  a  train 
c:rew  member  tests  the  two-way  end-of- 
train  devices  at  the  initial  terminal  or 
other  point  of  installation  to  confirm 
that  the  device  is  capable  of  initiating  an 
emergency  power  brake  application 
from  the  rear  of  the  train.  The 
information  collected  is  also  used  to  bv 
FRA  to  verify  that  the  ind-of-train 
telemetry  equipment  is  properly 
calibrated  for  accuracy  according  to  the 
manufacturer's  specifications  at  least 
everv  365  days.  Additionally,  the 
information  collected  verifies  that  two- 
way  end-of-train  standards,  such  as  the 
front  unit  having  a  manually  operated 
switch  that  is  labeled  "emergency" 
which  can  initiate  an  emergency  brake 
transmission  command  to  the  rear  unit 
(when  activated),  are  met. 

Annual  Estimated  Burden  Hours 
5,797  hours. 

Addressee  Send  comments  regarding 
these  information  collections  to  the 
Office  of  Information  and  Regulatorv' 
Affairs.  Office  of  Management  and 
Budget,  725  Seventeenth  Street.  N.VV.. 
Washington,  D.C,  2050.3;  Attention: 
FRA  Desk  Officer 

Comments  are  invited  on  the 
following:  Whether  the  proposed 
collections  of  information  are  necessar\' 
for  the  proper  performance  of  the 
functions  of  FRA,  including  whether  the 
information  will  have  practical  utility, 
the  accuracy  of  FR.\'s  estimates  of  the 
burden  of  the  proposed  information 
t:ollections;  ways  to  enhance  the  quality, 
utilitv,  and  clarity  of  the  information  to 
be  collected;  and  ways  to  minimize  the 
burden  of  the  collections  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology 

A  comment  to  OMB  is  best  assurecf  of 
having  its  full  effect  if  OMB  receives  it 
within  .'U)  days  of  publication  of  this 
notice  in  the  Federal  Register 

,\ulhorilv:  -44  ll.S.C.  H501-3520. 

Margaret  B.  Reid, 

Ai  tiriii  Ihm  liir.  ( )^U'  c  <j/  liiiosuinthJti 
Tfcl\nohi\i\  (inti  Support  Systems,  Fedfnil 
Ihiilrixul  Ailniinistnition. 
IKK  Dm    00-147(14  Kilfil  h-9-00;  8:45  anil 
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DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

[Docket  No,  RSPA-200O-6827  (12412-N)] 

Hazardous  Materials:  Proposed  DOT 
Exemption  for  Discharging 
Intermediate  Bulk  Containers  on  Motor 
Vehicles 

agency:  Research  and  Special  Programs 

Administration  (RSPA)  DOT. 

ACTION:  Notice  of  proposed  exemption. 


SUMMARY:  RSPA  proposes  to  consolidate 
and  standardize  all  existing  DOT 
Exemptions  that  authorize  the  discharge 
of  intermediate  bulk  containers  (IBC) 
from  a  motor  vehicle  without  removing 
the  IBC  from  the  vehicle.  These  are  DOT 
Exemptions  12245.  12013.  11911. 
11769. 11646. 11537. and  10429 
DATES:  Comment  Date:  Comments  must 
be  received  on  or  before  August  11. 
2000 

ADDRESSES:  Written  Comments:  Address 
c;omments  to  the  Dockets  Management 
System.  U.S.  Department  of 
Transportation,  PL  401.  400  Seventh  St., 
SW.  Washington.  DC  20590-0001. 
Comments  should  identify  the  docket 
number.  RSPA-2000-682'7  (12412-N). 
and  should  be  submitted  in  two  copies. 
Persons  wishing  to  receive  confirmation 
of  receipt  of  their  comments  should 
include  a  self-addressed  stamped 
postcard.  The  Dockets  Management 
System  is  lo(;ated  on  the  Plaza  Level  of 
the  Nassif  Building,  at  the  above 
address.  Public  dockets  may  be 
reviewed  between  the  hours  of  10:00 
a.m.  to  5:00  p  m..  Monday  thru  Friday, 
excluding  Federal  holidays.  In  addition. 
f:omments  can  be  reviewed  by  accessing 
the  DMS  Website  (http://dms.dot.gov). 
riomments  may  also  be  submitted  by  E- 
mail  to  "ibc@rspa.dot.goy".  In  every 
case,  the  comment  should  refer  to  the 
Do(.ket  number  set  forth  above. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Donald  Burger,  telephone  number  (202) 
366-4545,  Office  of  Hazardous  Materials 
Technology.  Research  and  Special 
Programs  Administration,  US. 
Department  of  Transportation. 
Washington.  DC  20590-0001. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  rationale  and  justification 
presented  to  RSPA  with  the  original 
exemption  applications  to  authorize  the 
unloading  of  IBCs  while  onboard  a 
motor  vehicle  were: 

•  A  demonstrated  need  to  deliver 
hazardous  materials  to  sites  which  did 
not  have  the  capability  to  safely  unload 


an  IBC  from  a  motor  vehicle  prior  to 
discharging  the  contents; 

•  The  delivery  and  transfer  of  small 
quantities  of  hazardous  materials  into 
storage  tanks  was  safer  from  IBCs  than 
from  several  drums  and  not  feasible 
from  a  cargo  tank  motor  vehicle;  and 

•  Carriers  would  have  sufficient 
operational  controls  in  place  to  ensure 
safety  during  the  transfer  operation. 

Based  on  numerous  requests  for 
modification  of  the  subject  exemptions, 
particularly  with  regard  to  IBC  capacity 
limitations  and  authorized  materials. 
RSPA  sent  a  May  27.  1999  letter  to  each 
holder  and  person  having  party  status  to 
DOT  Exemptions  11911.  11769.  11646. 
11537. 10429.  12013  and  12245.  The 
letter  contained  14  procedural  and 
shipment  questions  regarding  the 
operations  of  the  respective  holders. 
RSPA  received  numerous  responses  to 
the  letter.  The  information  gathered 
from  each  response  was  compiled  and 
evaluated.  In  the  replies  to  the  letter, 
more  than  one  third  of  the  respondents 
indicated  they  unload  in  excess  of  1 .200 
gallons  of  one  hazardous  material 
during  a  single  delivery.  Under  this 
scenario.  RSPA  believes  that  the  IBCs 
are  being  used  as  cargo  tanks. 

On  October  27.  1999  RSPA  sent  a 
letter  and  a  draft  exemption  (draft)  to 
the  individuals  who  received  the  May 
27.  1999  letter.  The  draft  contained 
many  provisions  similar  to  the  existing 
IBC  exemptions.  In  addition,  the  draft 
proposed  that  the  maximum  quantity  of 
hazardous  material  discharged  from  an 
IBC  was  not  to  exceed  300  gallons  per 
shipment  per  day.  RSPA  received 
numerous  comments  on  this  draft.  The 
majority  of  the  comments  addressed  the 
restriction  placed  upon  the  maximum 
quantity  of  hazardous  material  that 
could  be  discharged  at  one  location. 
These  comments  were  an  additional 
indication  to  RSPA  that  the  IBCs  are 
being  used  as  cargo  tanks.  Instead  of 
imposing  a  quantity  limitation.  RSPA  is 
considering  a  requirement  that  the 
discharge  system  provide  the  same  level 
of  safety  during  discharge  as  is  required 
for  use  of  a  cargo  tank.  On  July  10.  1998, 
RSPA  issued  a  Final  Rule  under  Docket 
RSPA-1 997-2905  (HM-166Y)  (63  FR 
37454).  addressing  this  issue  for  IM 
Portable  Tanks  where  RSPA  permitted 
an  IM  portable  tank  to  be  unloaded 
while  remaining  on  a  vehicle  with  the 
power  unit  attached,  provided  the  tank 
meets  the  outlet  requirements  of 
tj  1 78.345-1 1 .  Section  1 78.345- 
1  l(b)(l)(iii)  provides  that  the  remote 
means  of  closure  for  the  stop  valve  on 
a  cargo  tank  must  be  capable  of  thermal 
activation  when  required  by  Par*  173  for 
materials  which  are  flammable, 
pyrophoric,  oxidizing,  or  poisonous 
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liquids.  The  tank  outlets  are  required  to 
be  equipped  with  this  feature  to  ensure 
that  the  valve  closes  in  a  fire  situation. 
Cargo  tanks  have  been  required  to  have 
this  feature  for  many  years.  RSPA 
believes  that  when  an  IM  portable  tank, 
as  well  as  an  IBC,  is  used  in  the  same 
manner  as  a  cargo  tank  it  should  have 
the  same  level  of  safety  in  the  event  the 
operator  cannot  manually  operate  the 
closure. 

The  intended  effect  of  this  proposal  is 
to  develop  a  standardized  exemption 
and  to  provide  for  the  safe  discharge  of 
materials  from  intermediate  bulk 
containers  that  have  not  been  removed 
from  the  transport  vehicle  prior  to 
unloading.  Under  this  exemption,  the 
holder  and  all  parties  to  the  exemption 


each  would  operate  under  the  same 
controls  and  provisions.  A  second  major 
draft  of  the  proposed  exemption  is 
provided  below. 

Expiration  Date:  TBD 

(For  Renewal,  See  49  CFR  107.109) 

1.  Grantee;  TBD 

2.  Purpose  and  Limitation: 

a.  This  exemption  authorizes  the 
discharge  of  liquid  hazardous  materials 
from  DOT  Specification  UN 
Intermediate  Bulk  Containers  (IBCs) 
without  removing  the  IBC  from  the 
vehicle  on  which  it  is  transported.  This 
exemption  provides  no  relief  from  the 
Hazardous  Materials  Regulations  (HMR) 
other  than  as  specifically  stated  herein. 


b.  The  safety  analyses  performed  in 
development  of  this  exemption  only 
considered  the  hazards  and  risks 
associated  with  transportation  in 
commerce. 

3.  Regulatory-  System  Affected:  49  CFR 
Parts  106.  107'and  171-180. 

4.  Regulations  From  Which  Exempted: 
49  CFR  177.834(h),  in  that  an  IBC  is 
unloaded  while  on  a  motor  vehicle,  and 
the  marking  requirements  in 

§  172.302(c). 

5.  Basis:  This  exemption  is  based  on 
the  application  of  XXXXXX  dated 
ZZZZZ.  submitted  in  accordance  with 
§  107.105  and  the  public  proceeding 
thereon. 

6.  Hazardous  Materials  (49  CFR 
172.101): 


Proper  shipping  name/hazardous  materials  description 


Hazard  class/ 
division 


Identi-fication 
No 


Packing  group 


All  matenals  auttiorized  to  tie  shipped  in  UN  IBCs 


As  appro- 
priate. 


As  appro-pnate 


As  appro- 
pnate 


7.  Safety  Control  Measures: 

a.  Packaging — Packaging  prescribed  is 
a  DOT  Specification  UN  IBC. 

(1)  IBCs  may  not  be  manifolded 
together  or  have  discharge  outlets  hard 
piped  onto  the  vehicle. 

(2)  Discharge  outlets  must  meet  the 
requirements  of  §  178.345-11. 

b.  Operational  Controls — 

(1)  Two  or  more  materials  may  not  be 
loaded  on  the  same  vehicle  if  any 
mixture  of  the  materials  would  cause  an 
unsafe  condition. 

(2)  The  IBC  must  be  attended  by  a 
qualified  person  at  all  times  during 
unloading  operations.  For  the  purposes 
of  this  requirement,  "attended"  and 
"qualified"  have  the  meanings 
described  in  §  177.834(i)(3)  and  (4), 
respectively, 

(3)  IBCs  must  be  discharged  using  a 
mechanical  pump  with  a  positive  means 
of  stopping  the  flow  of  liquid  from  the 
pump,  bv  gravity,  or  by  pressurizing  the 
IBC. 

(4)  Before  starting  each  transfer  from 
an  IBC  to  a  receiving  system,  the  person 
performing  the  function  must  determine 
that  each  component  of  the  discharge 
system  (including  hose)  is  of  sound 
quality  and  free  of  leaks  and  that 
connections  are  secure. 

(5)  A  hose  or  associated  equipment 
that  shows  signs  of  leakage,  significant 
bulging,  or  other  defects  may  not  be 
used. 

(6)  If  an  IBC  is  unloaded  using  a 
pump,  or  if  the  IBC  is  pressurized  for 
unloading,  prior  to  using  a  new  or 
repaired  transfer  hose,  the  hose 
assembly  (the  hose  and  associated 
fittings)  must  be  subjected  to  a  pressure 


test.  The  pressure  test  must  be 
performed  at  no  less  than  the  pressure 
the  hose  is  expected  to  be  subjected  to 
during  product  transfer.  This  test  must 
include  all  hose  and  hose  fittings 
arranged  in  the  configuration  to  be 
employed  during  transfer  operations. 
Biu-st  pressure  of  the  hose  must  be  at 
least  four  times  the  service  pressure  of 
the  pump. 

(7)  If  the  IBC  is  pressurized,  the  IBC 
must  be  equipped  with  a  pressure  relief 
device  set  to  open  at  not  higher  than 
two-thirds  of  the  IBC  test  pressure  or  9 
psig  in  the  case  of  a  metal  IBC. 

(8)  All  hazardous  material  must  be 
purged  from  the  pump,  if  equipped, 
piping  and  the  IBC  discharge  hose  prior 
to  re-entering  transportation.  Hoses  may 
not  remain  attached  to  the  IBCs  during 
transportation. 

(9)  Prior  to  refilling,  each  IBC  and  its 
service  equipment  must  be  visually 
inspected  in  accordance  with  the 
provisions  of  §  1 73.35(b). 

(10)  Transportation  is  limited  to 
private  or  contract  motor  vehicle. 

8.  SPECIAL  PROVISIONS: 

a.  A  current  copy  of  this  exemption 
must  be  maintained  at  each  facility 
where  the  package  is  offered  for 
transportation. 

b.  The  marking  requirement  of 
§  172.302(c)  is  waived. 

9.  MODES  OF  TRANSPORTATION 
AUTHORIZED:  Motor  vehicle. 

10.  MODAL  REQUIREMENTS:  A 
current  copy  of  this  exemption  must  be 
carried  aboard  each  motor  vehicle  used 
to  transport  packages  covered  by  this 
exemption. 


11.  COMPUANCE:  Failure  by  a 
person  to  comply  with  any  of  the 
following  may  result  in  suspension  or 
revocation  of  this  exemption  and 
penalties  prescribed  by  the  Federal 
hazardous  materials  transportation  law. 
49  U.S.C.  5101  etseq: 

•  All  terms  and  conditions  prescribed 
in  this  exemption  and  the  Hazardous 
Materials  Regulations.  49  CFR  Parts 
171-180. 

•  Registration  required  by  §  107.601 
et  seq.,  when  applicable. 

Each  "Hazmat  employee."  as  defined 
in  §  171.8.  who  performs  a  function 
subject  to  this  exemption  must  receive 
training  on  the  requirements  and 
conditions  of  this  exemption  in  addition 
to  the  training  required  by  §§  1 72.700 
through  172.704. 

No  person  may  use  or  apply  this 
exemption,  including  display  of  its 
number,  when  this  exemption  has 
expired  or  is  otherwise  no  longer  in 
effect. 

12.  REPORTING  REQUIREMENTS: 
The  carrier  is  required  to  report  any 
incident  involving  loss  of  packaging 
contents  or  packaging  failure  to  the 
Associate  Administrator  for  Hazardous 
Materials  Safety  (AAHMS)  as  soon  as 
practicable.  In  addition,  the  holder(s)  of 
this  exemption  must  inform  the 
AAHMS.  in  writing,  of  any  incident 
involving  the  package  and  shipments 
made  under  the  terms  of  this  exemption. 
(Sections  171.15  and  171.16  apply  to 
any  activity  undertaken  under  the 
authority  of  this  exemption.) 
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Issued  in  VVHsliiliKtiin    IH;.onM.i\   1~ 
2000,  under  the  .luthmitv  ili'l.'i;,itt',l  i;,  4'l 

c:kk  p,irt  inr 

Robert  A.  M«  (iuire, 

■\i  tiitiiAssiH  latf  Admmi'-tnitiir  t(ir 
H<i/.(inliHiy  M<itiTuil-i  Siitft\ 

!K  Dim     ()(K144H1  Klli-d  t>-'»-<MI    M  4".  ,1111 
BILLtNG  CODE  4910-«0-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Advisory  Committee  on  Women 
Veterans,  Notice  of  Meeting 

The  Departmont  of  Veturan.s  Affairs 
gives  notice  under  Public:  L-aw  92-4fi.J 
that  a  meeting  of  the  Advisory- 
C^ommittee  on  Women  Veterans 
(Committee)  will  be  held  on  |une  26-27, 
2000.  at  the  Department  of  Veterans 
Affairs,  810  Vermont  Avenue.  N\V, 
Room  230.  VVashmgton,  DC.  On  lune  26. 
the  meeting  will  begin  at  9:00  a.m.  and 
adjourn  at  5:00  p.m.  On  [une  26.  the 
meeting  will  begin  at  9:00  a.m.  and 
adjourn  at  5:00  p.m.  On  June  27,  the 
meeting  will  begin  at  9:00  a.m.  and 
adjourn  at  12  noon. 

The  purpose  of  the  Committee  is  to 
advise  the  Secretary  of  Veterans  Affairs 
regarding  the  needs  of  women  veterans 
with  respect  to  health  care, 
rehabilitation,  compensation,  outreach, 
and  other  programs  and  ac:tivities 
administered  by  the  Department  of 
Veterans  Affairs  designed  to  mtfet  suc;h 
needs.  The  Committee  will  make 
recommendations  to  the  Secretary 
regarding  such  activities. 

Both  nays  of  the  meeting  will  be  to 
discuss  the  proceedings  of  the  National 
Summit  (m  Women  Veterans  Issues, 
scheduled  on  lune  23-25.  2000.  in 
preparation  of  the  Committee's  annual 
report.  All  sessions  will  be  open  to  the 
public. 

Those  who  plan  to  attend  should 
contact  Ms  Maryanne  Carson, 
Department  of  Veterans  Affairs,  Center 
for  Women  Veterans.  HIO  Vermont 
Avenue.  NW.  Washington.  DC  20420  at 
(202) 273-6193 

D.lti'il    liiiif  'i    JDIM), 
1!\  Dir.M  lion  of  thu  Sei:rBtary. 
Marvin  R.  Ka.son, 

lAiiiinuttrr  Miiiuii;fnifnt  ( Iffii  rr 

IKK  !)()(     (»(l-147=.7  Kil.'d  t.->t-()n,  H  A'^  .mil 

BILLING  CODE  B320-01   M 


ADVISORY  COUNCIL  ON  HISTORIC 
PRESERVATION 

Notice  of  Meeting 

AGENCY:  ,-\dvisory  tiuum  il  nn  liistoru 
Preservation 


SUMMARY:  Notice  is  hereby  given  that 
the  Advisory  Council  on  Historic 
I'rt^servation  will  meet  on  Friday,  (une 
23.  2000.  The  meeting  will  be  hold  in 
the  Appropriations  (Committee  Hearing 
Room.  Room  228.  The  State  House. 
State  Street.  Augusta.  Maine.  Beginning 
at  830  a.m. 

The  Council  was  established  by  the 
National  Historic  Preservation  Act  of 
1966  (C  S.C.  Section  470)  to  advise  the 
President  and  the  Congress  on  matters 
relating  to  historic  preservation  and  to 
comment  upon  Federal,  federally 
assisted,  and  federally  licensed 
undertakings  having  an  effect  upon 
properties  listed  in  or  eligible  for 
inclusion  in  the  National  Register  of 
Historic  Places.  The  Council's  members 
are  the  Architect  of  the  Capitol;  the 
Secretaries  of  the  Interior.  Agriculture. 
Housing  and  Urban  Development,  and 
Transportation:  the  Administrators  of 
the  Environmental  Protection  Agency 
and  Ceneral  Services  Administration: 
the  Chairman  of  the  National  Trust  for 
Historic  Preservation;  the  President  of 
the  National  Conference  of  State 
Historic  Preser\'ation  Officers;  a 
C.overnor;  a  Mayor;  a  Native  Hawaiian; 
and  eight  non-Federal  members 
appointed  bv  the  President. 

The  agenda  for  the  meeting  includes 
the  following: 

I  ( Ih.iirm.iii's  Well  uiiU! 

II  (;iiHiriTi<in  s  Report 

III  Millennium  Disc  ussion 

.■\   Follow  u(i  from  Thursdav's  Lighthouse 

Tour^.'Xi  tion 
B.  ('ouncil  Millennium  Report  <m  Federrtl 

.Sleu'.irdship   l'rimar\  Findings  and 

Kei  omiiienddtions — .\i.tioif 
( .   l'ro(iosed  Fxei  utive  Order  on  Federal 

.Sievv,irdshi|i:  Working  Draft— .^i  lion 
IJ    Task  Fori  e  on  Balani  in^  Cultural  and 

Natural  V'.ilues  in  National  Parks — 

.\i  lion 
1\'    Irilial  Issues 

\    l'ro|iosed  (louni  il  I'olii  \  Regarding 

Tribal  Rel.ilions — .-Xi  timi 

B.  Narraj^aiisett  .Seition  lOti  .Subslilulion 
,\k;reement — Kejxirt 

\  .  Lxet  utl\e  Diret  tor's  Report 

.■\.  Lawsuit  on  Sei  tmn  IDd  Ke^ulalions — 

Report 
U  Follow  up  troni  M.ui  h  (.oiini  il 

,\i  tions — Kepnrl 

C.  Los  .Mamos  Fir>'  Damage — Report  ,ind 
Possible  .Artion 

n.  A  Ciii/en's  tliiide  to  Section  1U(> 
Kr\  \<'\\  —  Report 
\  I    \i'U   [iilslliess 

\    I  ,.rec  loMire  of  Council's  0|)portunit\  lo 
I  Miiunenl — (iorps  of  Engineer's  C:i\  il 
Works 
li    Proposal  to  Kei  ogni-'e  Federal 

t'leserv.ition  Poll!  \  Leaders — .\i  tmn 
\ll    \d|oiirn 

Note:  Ihf  meetings  of  the  Counril  are  open 
111  the  puljlii     H  vou  need  ai  ronimodations 
dui!  to  a  disabilit\ .  please  i  ontai  t  the 


.^dvisorv'  Council  on  Historic  Preserxation, 
1100  Pi-nnsvlvania  .\ve..  NW  .  Room  809. 
Washington.  D.C  .  202-60f.-H50;L  at  least 
seven  (7|  da\s  prior  to  the  meeting. 

FOR  FURTHER  INFORMATION  CONTACT: 

Additional  information  concerning  the 
meeting  is  available  from  the  Executive 
Director.  Advisory  Council  on  Historic 
Presenation,  1100  Pennsylvania  Ave., 
NW..  #809.  Washington,  DC  20004. 

Dated    lune  7,  2000 
|ohn  M.  Fowler, 
Fxf<  utivf  Director. 

jFR  Doi  .  00-1476.5  Filed  6-9-00:  8  4,t  am) 
BILLING  CODE  4310-10-M 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  99-055-1] 

General  Conference  Committee  of  the 
National  Poultry  Improvement  Plan; 
Reestablish 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Notice  of  reestabiishment. 


SUMMARY:  We  are  giving  notice  that  the 
Secretary  of  Agriculture  has 
reestablished  the  General  Conference 
Committee  of  the  National  Poultry 
Improvement  Plan  for  a  2-year  period. 
The  Secretary  has  determined  that  the 
Committee  is  necessarv'  and  in  the 
public  interest. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Andrew  Rhorer,  Senior  Coordinator, 
National  Poultrv  Improvement  Plan,  VS, 
APHIS,  Suite  A'i02,  1500  Klondike 
Road,  Conyers,  GA  30207-5115;  (770) 
922-3496." 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  General  Conference 
Committee  of  the  National  Poultry 
Improvement  Plan  (Committee)  is  to 
maintain  and  ensure  industry 
involvement  in  Federal  administration 
of  matters  pertaining  to  poultry  health. 
The  Committee  Chairperson  and  the 
Vice  Chairperson  shall  be  elected  by  the 
Committee  from  among  its  members. 
There  are  seven  members  on  the 
Committee.  This  Committee  differs 
somewhat  from  other  advisory 
committees  in  the  selection  process  and 
composition  of  its  membership.  The 
pcjultry  industry  elects  the  members  of 
the  Committee.  The  members  represent 
si.x  geographic  areas  with  one  member- 
at-large.  The  membership  is  not  subject 
to  the  U.S.  Department  of  Agriculture's 
review,  and  a  formal  request  for 
nominations  for  membership  is  not 
published  in  the  Federal  Register. 
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Done  in  Washington.  DC.  this  7th  dav  of 
lune  2000. 
Paul  W.  Fiddick, 

Assistant  Scrretan,-  for  Administration. 
IFR  Doc.  00-14779  Filed  6-9-00:  8:45  am] 
BILLING  CODE  3410-34-U 

DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  00-048-1] 

National  Poultry  Improvement  Plan; 
General  Conference  Committee 
Meeting  and  Biennial  Conference 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  We  are  giving  notice  of  a 
meeting  of  the  General  Conference 
Committee  of  the  National  Poultry 
Improvement  Plan  and  of  the  Biennial 
Conference. 

DATES:  The  General  Conference 
Committee  will  meet  on  June  29,  2000, 
from  8:30  a.m.  to  5  p.m.  The  Biennial 
Conference  will  meet  on  June  30,  2000, 
from  8  a.m.  to  5  p.m.  and  on  July  1. 
2000,  from  8  a.m.  to  noon. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Doubletree  Hotel,  1775  East 
Cheyenne  Mountain  Boulevard, 
Colorado  Springs,  CO. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Andrew  R.  Rhorer,  Senior  Coordinator, 
National  Poultry  Improvement  Plan,  VS, 
APHIS,  1498  Klondike  Road,  Suite  200, 
Convers,  GA  30094-1231;  (770)  922- 
3496. 

SUPPLEMENTARY  INFORMATION:  The 
General  Conference  Committee  (the 
Committee)  of  the  National  Poultry 
Improvement  Plan  (NPIP),  representing 
cooperating  State  agencies  and  poultry 
industry  members,  serves  an  essential 
function  by  acting  as  liaison  between 
the  poultry  industry  and  the  Department 
in  matters  pertaining  to  poultrv'  health. 
In  addition,  this  Committee  assists  the 
Department  in  planning,  organizing,  and 
conducting  the  NPIP  Biennial 
Conference. 

Topics  for  discussion  at  the  upcoming 
meetings  include: 

1.  Establishment  of  "U.S.  Salmonella 
Enteritidis  Clean  State"  classifications 
for  egg-and  meat-type  chickens. 

2.  Establishment  of  a  "U.S. 
Salmonella  Enteritidis  Monitored" 
program  for  commercial  table  egg 
pullets. 

3.  Good  management  practices  for  the 
control  of  Salmonella  and  Mycoplasma 
infections  in  poultry. 


4.  Review  of  the  laboraton.'  protocol 
for  the  isolation  and  identification  of 
Salmonella. 

5.  Review  of  the  approval  system  for 
authorized  laboratories  of  the  NPIP. 

The  meetings  will  be  open  to  the 
public.  The  sessions  held  on  June  30 
and  July  1,  2000.  will  include  delegates 
to  the  NPIP  Biennial  Conference, 
representing  State  officials  and  poultn' 
industry  personnel  from  the  48 
cooperating  States.  However,  due  to 
time  constraints,  the  public  will  not  be 
allowed  to  participate  in  the  discussions 
during  either  of  the  meetings.  Written 
statements  on  meeting  topics  may  be 
filed  with  the  Committee  before  or  after 
the  meetings  by  sending  them  to  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT:  Written 
statements  may  also  be  filed  at  the 
meetings.  Please  refer  to  Docket  No.  00- 
048-1  when  submitting  your  statements. 

This  notice  of  meeting  is  given 
pursuant  to  section  10  of  the  Federal 
Advisory  Committee  Act. 

Done  in  Washington,  DC,  this  7th  da\  ot 
lune  2000. 
Craig  A.  Reed. 

Administrator.  Animal  and  Plant  Health 
Inspection  Sen'ice. 

IFR  Doc.  00-14780  Filed  6-9-00:  8:45  am] 
BILLING  CODE  3410-34-U 


DEPARTMENT  OF  AGRICULTURE 

Commodity  Credit  Corporation 

Notice  of  Request  for  Extension  of  a 
Currently  Approved  Information 
Collection 

AGENCY:  Commoditv  Credit  Corporation. 

USDA. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  Commodity  Credit 
Corporation's  (CCC)  intention  to  request 
an  extension  to  a  currently  approved 
information  collection  in  support  of  the 
regulations  governing  the  foreign 
donation  of  agricultural  commodities 
under  both  the  section  416(b)  and  the 
Food  for  Progress  programs  based  on  re- 
estimates. 

DATES:  Comments  on  this  notice  must  be 
received  by  August  1 1 ,  2000  to  be 
assured  of  consideration. 

ADDITIONAL  INFORMATION  OR  COMMENTS: 

Contact  Merle  Brown.  Director,  Program 
Administration  Division,  Foreign 
Agricultural  Service,  U.S.  Department  of 
Agriculture.  Stop  1031.  Washington,  DC 
20250-1031,  telephone  (202)  720-3573 
Persons  with  disabilities  who  require  an 


alternative  means  for  communication  of 
information  (Braille,  large  print, 
audiotape,  etc.)  should  contact  USDA's 
Target  Center  at  (202)  720-2600  (voice 
and  TDD). 
SUPPLEMENTARY  INFORMATION: 

Title:  Foreign  Donation  of 
Agricultural  Commodities. 

OMB  Number:  0551-0035. 

Expiration  Date  of  Approval:  October 
31.2000. 

Type  of  Request:  Extension  of 
currently  approved  information 
collection. 

Abstract:  Cooperating  sponsors  must 
provide  proposal  documents  and 
compliance  and  related  reports  until 
commodities  or  local  currencies 
generated  ft'om  the  sale  thereof  are 
utilized.  Shipping  agents  must  submit 
information  and  certifications  regarding 
their  activities  and  affiliations. 
Documents  are  used  to  develop  effective 
agreements  and  assure  statutorv 
requirements  and  objectives  are  met 

Estimate  of  Burden:  The  public 
reporting  burden  for  these  collections 
vary  in  direct  relation  to  the  number 
and  type  of  agreements. 

Respondents:  U.S.  private  voluntar>- 
organizations,  U.S.  cooperatives,  foreign 
goverimients.  shipping  agents,  ship 
owners  and  brokers,  and  survey 
companies. 

Estimated  \umber  of  Respondents: 
180  per  annum. 

Estimated  Xumber  of  Responses  per 
Respondent:  21  per  annum. 

Estimated  Total  Annual  Burden  of 
Respondents:  38,827  hours. 

Copies  of  this  information  collection 
can  be  obtained  from  Kimberly  Chisley. 
the  Agency  Information"  Collection 
Coordinator,  at  (202)  720-2568. 

Requests  for  comments:  Send 
comments  regarding  (a)  whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility:  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information:  (c) 
ways  to  enhance  the  quality,  utilitv  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 

Comments  may  be  sent  to  Merle 
Brown,  Director,  Program 
Administration  Division.  FAS.  USDA, 
Stop  1031,  Washington.  DC  20250.  or 
the  Desk  Officer  for  Agriculture.  Office 
of  Information  and  Regulator)-  Affairs, 
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Office  of  Management  and  Budget, 
Washington.  DC;  20503. 

All  responses  to  this  notice  will  be 
summarized  and  included  m  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 

SigntHJ  at  VV.iNhingtoii.  D.C:.  on  June  ;.;. 
2000, 
Timothy  |.  Galvin. 

Administmtor.  h'omtin  At^rK  iiltiinil  .Sen  uf. 

and  Vuf  Prrsidi-nt.  C'lmnuniitv  C.rfdit 

Corpunitiun 

iFR  Due  0(>-14«6;i  Filed  6-9-00;  H  -IS  ,iin| 

BILLING  CODC  M10-10-V 


DEPARTMENT  OF  AGRICULTURE 

National  Agricultural  Statistics  Service 

Notice  of  Intent  to  Extend  and  Revise 
a  Currently  Approved  Information 
Collection 

AGENCY:  National  Agricultural  .Statistics 
Service,  IJSDA. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
Paperwork.  Reduction  Act  of  199.'i  {Pub. 
L.  No.  104-13)  and  Office  of 
Management  and  Budget  regulations  at 
5  CFR  part  1320  (fiO  FR  44978.  August 
29,  1995),  this  notice  announces  the 
intent  of  the  Natiimal  Agricultural 
Statistics  .Service  (NAS.S)  to  e.xtend  anil 
revise  a  currently  approved  information 
collection,  the  Agricultural  Surveys 
Program. 

DATES:  Comments  on  this  notice  must  be 
received  bv  August  Iti.  2000  to  be 
assured  of  c:onsideration. 
ADDITIONAL  INFORMATION  OR  COMMENTS: 
Contact  Rich  Allen.  Associate 
Administrator.  National  Agricultural 
Statistics  Service,  U.S.  Department  of 
Agriculture,  1400  Independence  Avenue 
SW,  Room  4117  South  Building, 
Washington.  D.C.  20250-2000,  (202) 
720-4333. 
SUPPLEMENTARY  INFORMATION: 

T/f/e.- Agricultural  Sur\'eys  Prt)gram. 

OMB  Control  Sumber:  0535-02 1 3 

Expiration  Date  oj  Approval: 
November  30,  2000. 

Type  of  Requpst:  Intent  to  extend  and 
revise  a  currently  approved  information 
collection. 

Abstract:  The  National  Agricultural 
Statistics  Service  is  responsible  for 
collecting  and  issuing  state  and  national 
estimates  of  crop  and  livestock 
production,  grain  stocks,  farm  numbers, 
land  values,  on-farm  pesticide  u.sage, 
and  pest  crop  management  practices. 
The  Agricultural  Surveys  Program 


contains  a  series  of  surveys  that  obtains 
basic  agricultural  data  from  farmers  and 
ranchers  throughout  the  Nation  for 
preparing  agricultural  estimates  and 
forecasts  of  crop  acreage,  yield,  and 
production;  stocks  of  grains  and 
sf)ybeans;  hog  and  pig  numbers:  sheep 
inventory  and  lamb  crop;  cattle 
inventory';  and  cattle  on  feed.  Grazing 
fees,  land  values,  pesticide  usage,  and 
pest  management  practices  data  are  also 
collected. 

Uses  of  the  statistical  information  are 
e.xtensive  and  varied.  Producers,  farm 
organizations,  agribusinesses,  state  and 
national  farm  policy  malcers,  and 
government  agencies  are  important 
users  of  these  statistics.  Agricultural 
statistics  are  used  to  plan  and 
administer  other,  related  Federal  and 
state  programs  in  such  areas  as 
cimsumer  protection,  conservation, 
foreign  trade,  education,  and  recreation. 

One  important  modification  to  the 
program  is  the  addition  of  a  Monthly 
Hog  Sur%'ev  NASS  was  directed  to 
publish  on  a  monthly  basis  the  Hogs 
and  Pigs  Inventory  Report  with  the 
passage  bv  Congress  and  signature  of  the 
President  of  H  R.  1906,  the  FY2000 
Department  of  Agriculture  budget.  The 
Monthly  Hog  Sur\ey  will  supplement 
the  Hog  Survey  Program  currently 
conducted  as  part  of  the  Quarterly 
Agricultural  Surveys.  The  monthly 
surveys  will  use  a  shorter  version  of  the 
(}uarterly  questionnaire  and  will  be 
conducted  eight  times  a  year,  during  the 
m(jnths  between  the  Quarterly  Hog 
Surveys.  The  sampling  frame  for  the 
monthly  program  will  be  hog  owners 
who  reported  breeding  females  on  the 
December  Quarterly  Hog  Survey. 

A  second  revision  to  the  program  is 
the  addition  of  questions  regarding 
damage  to  crops  caused  by  wildlife, 
methods  being  used  to  reduce  these 
los.ses,  and  the  cost  of  preventative 
measures  These  additional  questions 
will  be  asked  only  in  January  2001. 
Aggregated  totals  will  be  provided  to  the 
U.SDAS  Animal  and  Plant  Health 
Inspection  Service  action  agency. 
Wildlife  Services,  to  help  identifv'  and 
monitor  crop  losses  caused  by  wildlife. 

The  third  revision  is  the 
discontinuance  of  the  Fall  Area  Sur\'ey. 
A  reduced  sample  of  the  1999  Fall  Area 
Surveys  respondents  will  be  selected  for 
an  Integrated  Pest  Management  Survey 
(IPM).  This  survey  will  be  conducted 
only  in  January  2001  to  collect 
information  on  1PM  practices  formerly 
collected  as  part  of  the  Fall  Area  Survey. 
This  is  the  fourth  year  of  the  USDA  plan 
to  measure  the  general  adoption  of  IPM 
practices  for  the  Nation's  agricultural 
production. 


The  Agricultural  Surveys  Program  has 
approval  from  OMB  for  a  3-year  period. 
NASS  intends  to  request  that  the 
program  be  approved  for  another  3 
years.  These  data  are  collected  under 
the  authority  of  7  U.S.C.  2204(a). 
Individually  identifiable  data  collected 
under  this  authority  are  governed  by 
Section  1770  of  the  Food  Security  Act 
of  1985,  7  U.S.C.  2276,  which  requires 
USDA  to  afford  strict  confidentiality  to 
non-aggregated  data  provided  by 
respondents. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  15  minutes  per 
response. 

Respondents:  Farms. 

Estimated  Slumber  of  Respondents: 
547,000. 

Estimated  Total  Annual  Burden  on 
Respondents:  139,000  hours. 

Copies  of  this  information  collection 
and  related  instructions  can  be  obtained 
without  charge  from  Ginny  McBride,  the 
Agency  OMB  Clearance  Officer,  at  (202) 
720-5778. 

Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary-  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility:  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information 
including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology.  Comments  may  be  sent  to: 
Ginny  McBride,  Agency  OMB  Clearance 
Officer,  U.S.  Department  of  Agriculture. 
1400  Independence  Avenue  SW,  Room 
4162  South  Building,  Washington,  D.C. 
20250-2000.  All  responses  to  this  notice 
will  become  a  matter  of  public  record 
and  be  summarized  in  the  request  for 
OMB  approval. 

.Signed  at  Washington,  D.C,  lune  1,  2000 
Rich  Allen, 

Associate  Administrator 
IFR  Dor.  00-14729  Filed  6-9-00:  8:45  am) 
WLUMG  CODE  3410-20-f> 
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DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 

[Docltet  24-2000] 

Foreign-Trade  Zone  9— Honolulu,  HI 
Request  for  Removal  of  Board  Order 
Restriction,  Pacific  Allied  Products, 
Ltd.  (Plastic  Food/Beverage 
Containers) 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Department  of  Business, 
Economic  Development  &  Tourism  of 
the  State  of  Hawaii,  grantee  of  FTZ  9, 
requesting  authority,  on  behalf  of  Pacific 
Allied  Products,  Ltd.  (PAP),  to  extend 
its  authority  to  manufacture  plastic 
food/beverage  containers  under  FTZ 
procedures,  subject  to  restriction.  It  was 
formally  filed  on  June  2,  2000. 

Board  Order  735  (60  FR  26715.  5/18/ 
95)  authorized  the  manufacture  of 
plastic  food/beverage  containers  under 
zone  procedures  within  FTZ  9  solely  for 
the  Hawaiian  and  export  markets  for  a 
period  ending  July  1 ,  2000.  The  State  of 
Hawaii  is  now  requesting  that  the 
manufacturing  authority  for  PAP  be 
extended  on  a  permanent  basis.  Foreign- 
sourced  components  used  in  PAP's 
manufacturing  include  polyethylene 
terephthalate  and  high  density 
polyethylene. 

FTZ  procedures  exempt  PAP  from 
Customs  duty  payments  on  the  foreign 
components  used  in  export  production. 
On  its  Hawaiian  sales,  the  company  is 
able  to  choose  the  duty  rate  that  applies 
to  the  plastic  containers  (3%)  for  the 
foreign  components  noted  above  (duty 
rates  1.2e/kg.  +  7.5%  and  8.9%, 
respectively).  The  request  indicates  that 
the  savings  from  FTZ  procedures  will 
continue  to  help  improve  the  facility's 
international  competitiveness.  In 
accordance  with  the  Board's  regulations, 
a  member  of  the  FTZ  Staff  has  been 
designated  examiner  to  investigate  the 
application  and  report  to  the  Board. 

Public  comment  on  the  application  is 
invited  from  interested  parties. 
Submissions  (original  and  three  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretary  at  the  address 
below.  The  closing  period  for  their 
receipt  is  August  11,  2000.  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 
may  be  submitted  during  the  subsequent 
15-day  period  to  August  28,  2000. 

A  copy  of  the  application  will  be 
available  for  public  inspection  at  the 
following  location: 

Office  of  the  Executive  Secretary, 
Foreign-Trade  Zones  Board.  U.S. 
Department  of  Commerce,  Room  4008, 


14th  and  Pennsylvania  Avenue,  NW,, 
Washington,  DC  20230. 

Dated:  )une2.  2000. 
Dennis  Puccinelli, 

Acting  Executive  Secretary. 

IFR  Doc.  00-14798  Filed  6-9-00;  8:45  am) 

BILUNG  CODE  3S10-OS-P 

DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Docicet  25-2000] 

Foreign-Trade  Zone  158  Jaclcson,  MS — 
Application  for  Subzone  Status:  Alliant 
Aerospace  Composite  Structures 
Company  Plant  (Space  l^^unch  Vehicle 
Composite  Structures),  iuica, 
Mississippi 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Vicksburg/Jackson 
Foreign  "Trade  Zone,  Inc.,  grantee  of  FTZ 
158,  requesting  special-purpose  subzone 
status  for  the  space  launch  vehicle 
composite  structures  manufacturing 
plant  of  Alliant  Aerospace  Composite 
Structures  Company  (Alliant),  located  in 
luka,  Mississippi.  The  application  was 
submitted  pursuant  to  the  provisions  of 
the  Foreign-Trade  Zones  Act,  as 
amended  (19  U.S.C.  81a-81u).  and  the 
regulations  of  the  Board  (15  CFR  Part 
400).  It  was  formally  filed  on  June  2. 
2000. 

The  Alliant  plant  (20  acres/317.000 
sq.  ft.)  is  located  at  within  the  Tri  State 
Commerce  Park  at  751  County  Road 
989.  luka  (Tishomingo  County'). 
Mississippi.  The  facility  (200 
employees)  is  used  to  produce 
composite  foam  structural  components 
(thermal  shield,  center  body,  forward 
skirt,  nose  cone)  for  space  launch 
vehicles  (i.e.,  rockets)  manufactured  by 
U.S.  aerospace  firms.  The  production 
process  involves  heat  forming 
polymethacrylimide  ("Rohacell")  foam, 
machining,  layering  with  carbon  fiber 
and  adhesives,  pressurization/heat 
curing,  and  trimming.  The  only  material 
input  purchased  from  abroad  that  would 
be  admitted  to  the  proposed  subzone  in 
foreign  status  (19  CFR  146.42(a))  is 
polymethacrylimide  foam — HTSUS# 
3921.19.00;  duty  rate:  6.5% 
(representing  8%  of  finished  product 
value). 

FTZ  procedures  would  exempt 
Alliant  from  Customs  duty  payments  on 
the  foreign  polymethacrylimide  foam 
used  in  export  production.  On  its 
domestic  sales,  the  company  would  be 
able  to  choose  the  duty  rate  that  applies 
to  finished  composite  structures  (duty 
free)  for  the  foreign  foam  input  noted 


above.  The  application  indicates  that 
subzone  status  would  help  improve  the 
plant's  international  competitiveness. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  on  the  application  is 
invited  from  interested  parties. 
Submissions  (original  and  three  copies) 
shall  be  addressed  to  the  Boards 
Executive  Secretar\-  at  the  address 
below.  The  closing  period  for  their 
receipt  is  August  11,  2000.  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 
may  be  submitted  during  the  subsequent 
15-day  period  (to  August  28.  2000). 

A  copy  of  the  application  and  the 
accompanying  exhibits  will  be  available 
for  public  inspection  at  each  of  the    ■ 
following  locations: 

U.S.  Department  of  Commerce  Export 
Assistance  Center.  704  East.  Main 
Street,  Raymond,  MS  39154. 

Office  of  the  Executive  Secretary-, 
Foreign-Trade  Zones  Board,  U.S. 
Department  of  Commerce.  Room  4008. 
14th  Street  &  Constitution  Avenue.  N\V. 
Washington,  DC  20230-0001. 

Dated:  June  2.  2000. 
Dennis  Puccinelli. 
Acting  Executive  Secretary. 
[FR  Doc.  00-14799  Filed  6-9-00;  8:45  am] 
BILUNG  CODE  3S10-DS-P 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Docket  23-2000] 

Foreign-Trade  Zone  78,  Nasiivilie, 
Tennessee  Application  for  Expansion 
and  Request  for  Manufacturing 
Authority  (Personal  Computers) 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Metropolitan  Government 
of  Nashville  and  Davidson  County, 
grantee  of  FTZ  78,  requesting  authority 
to  expand  its  zone  in  the  Nashville, 
Tennessee  area,  and  requesting,  on 
behalf  of  Dell  Computer  Corporation 
(Dell),  authority  to  manufacture 
personal  computers  under  zone 
procedures  within  FTZ  78  (Nashville 
Customs  port  of  entry).  The  application 
was  submitted  pursuant  to  the 
provisions  of  the  Foreign-Trade  Zones 
Act,  as  amended,  (19  U.S.C.  81a-81ul, 
and  the  regulations  of  the  Board  (15  CFR 
Part  400).  It  was  formally  filed  on  June 
1,2000. 

FTZ  78  was  approved  on  March  2. 
1982  (Board  Order  190,  47  FR  16191,  4/ 
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15/82)  and  expanded  on  Februan-  18. 
1999  (Board  Order  1024.  64  FR  9472.  2/ 
26/99).  The  zone  currentlv  consists  of 
five  sites  in  the  Nashville.  Tennesse*- 
area: 

Site  1— (32.000  square  feet)  within  a 
200.000  square  foot  warehouse  located 
at  750  ('owan  Street.  Nashville: 

Site  2— (6.1  acres)  within  the  2.000- 
acreCockrill  Bend  industrial  park. 
Nashville; 

Site  3— (275.000  square  feet)  within  a 
400.000  square  foot  warehouse  located 
at  323  Mason  Road,  La  Vergne. 
Tennessee, 

Site  4 — (39  acres)  Space  Park  North 
Industrial  Park,  1000  Cartwright  Strm^t, 
Goodlettsville,  Tennessee:  and 

Site  5— (19  acres)  Old  Stone  Bridge 
Industrial  Park.  Old  Stone  Bridge. 
Goodlettsville. 

The  applicant  is  now  requesting 
authority  to  e.xpand  the  FTZ  to  ini:lu<le 
two  additional  sites: 

Site  6 — "Airport  Site.  "  to  include  806 
acres  located  in  Nashville  at  Nashville 
International  Airport.  One  Terminal 
Drive.  Nashville.  The  Airport  Site 
involves  an  industrial-park  type  of 
facility  that  will  include  manufacturing, 
distribution,  and  logistics  facilities  for 
Dell  and  warehousing  and  logistic:s 
facilities  for  other  parties  recjuiring  FTZ 
procedures  at  th»;  airport,  particularlv 
involving  air  freight:  and 

Site  7— ■'p:astgate  Site.  '  at  3850 
Eastgate  Bou levari!,  Lebanon, 
Tennessee  This  site  is  in  the  Kastgate 
Business  Park,  off  Interstate  40.  twelve 
miles  east  of  Nashville  international 
Airport.  The  site  contains  38  acres  with 
one  300,000  square  foot  building 
currentlv  occupied  bv  Dell — the 
remainder  of  the  site  will  be  available 
for  other  users. 

The  application  also  requests 
authority  on  behalf  of  Dell  to 
manufacture  personal  computers, 
including  servers  and  workstations, 
within  FTZ  78  (within  the  proposed 
expansion  sites)  Dell  is  alreadv 
authorized  to  manufat:ture  such 
computers  under  zone  procedures 
within  Foreign  Trade  Zone  183  and 
Subzone  183A.  This  proposal  retpiests 
the  same  scope  of  manufacturing 
aufhoritv  under  FTZ  procedures  in 
terms  of  products  or  components  as 
requested  in  Dell's  previous 
applications,  and  involves  an  increase 
in  the  overall  Uivel  of  production  under 
FTZ  procedures  for  Dell 

The  specific  finished  produc;ts  for 
which  Dell  seeks  authority  to  produce 
under  FTZ  procedures  are  various  types 
i)f  computers  (desktop  and  iiott^book 
computers,  workstations,  and  network 


servers)  and  data  storage  products.  All 
ofthe.se  products  fall  into  HTSL'S 
classifications  which  are  duty  free.  The 
imported  components  for  which  Dell  is 
seeking  inverted  tariff  benefits  include: 
plastic  and  rubber  c:ompc)nents:  cloth 
tap*!;  metal  screws,  clamps,  washers, 
clips,  and  springs;  locks  and  keys;  fans: 
adapters  and  battery  chargers:  magnets; 
batteries;  microphones;  speakers;  surge 
protectors;  switches;  sockets  and  plugs; 
cables,  connectors,  and  power  cords; 
"populated"  printed  circuit  boards:  and 
leather  carrying  cases  Duty  rates  on 
these  Items  range  up  to  6.2%  od 
vdlorfm. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  on  the  application  is 
invited  from  interested  parties 
.Submissions  (original  and  three  copies) 
shall  be  addressed  to  the  Board's 
F^xecutive  Secretary"  at  the  address 
below.  The  closing  period  for  their 
re<:eipt  is  August  11,  2000.  Rebuttal 
c;omments  in  response  to  material 
submitted  during  the  foregoing  period 
mav  be  submitted  during  the  subsequent 
15-day  period  to  August  28,  2000. 

A  copy  of  the  application  and  the 
acccjmpanving  exhibits  will  be  available 
for  public  inspection  at  each  of  the 
following  locations: 

Office  of  the  Executive  Secretary, 
Foreign-Trade  Zones  Board,  U.S. 
Department  of  Commerce,  Room  4008, 
14th  and  Pennsylvania  Avenue,  N.VV., 
Washington,  DC  20230 

Nashville  Export  Assistance  Center, 
21 1  Commerce  Ave,  Suite  100. 
Nashville.  TN  37201. 

D.itni    Inn.'  1.  2000, 
Uennis  Puccinelli. 
A<  tini>  ksf'iulivt'  Srcrftan 
ll'K  UiK    ()()-147<t7  Filed  h-'MH).  H  4.S  .im] 
BILLING  COOC  3510-OS-^» 


DEPARTMErfT  OF  COMMERCE 
International  Trade  Adtninlstration 

FEDERAL  TRADE  COMMISSION 

Public  Workshop:  Alternative  Dispute 
Resolution  for  Consumer  Transactions 
in  the  Borderless  Online  Marketplace 

agency:  International  Trade 
.Administration,  Department  of 
(lommerce:  Federal  Trade  Commission. 

ACTION:  Notice  .Announcing  Reopening 
of  Public  Comment  Period. 


SUMMARY:  The  United  States  Department 
of  Commerce  (the  "Department")  and 
the  Federal  Trade  Commission  (the 
"FTC")  have  extended  the  deadline  to 
lune  29,  2000,  for  submitting  comments 
in  the  public  workshop  on  alternative 
dispute  resolution  (""ADR")  for  online 
consumer  transactions  (announced  in  65 
FR  7831  (Feb.  16.  2000)). 

DATES:  Public  comments  will  be 
accepted  until  June  29,  2000. 

ADDRESSES:  Mail  written  comments  to 
Secretary'.  Federal  Trade  Commission. 
Room  H-159.  600  Pennsylvania 
Avenue.  NW,  Washington,  DC  20580. 

Submission  of  Documents:  Comments 
should  be  captioned  "Alternative 
Dispute  Resolution  for  Consumer 
Transactions  in  the  Borderless  Online 
Marketplace  "  To  enable  prompt  review 
and  public  access,  paper  submissions 
should  include  three  hard  copies  and  a 
version  on  diskette  in  ASCII. 
WordPerfect  (please  specify  version),  or 
Microsoft  Word  (please  specify  version) 
format.  Diskettes  should  be  labeled  with 
the  name  of  the  party  and  the  name  and 
version  of  the  word  processing  program 
used  to  create  the  document.  As  an 
alterntive  to  paper  submissions,  email 
comments  to:  adr@ftc.gov.  Messages  to 
that  address  will  receive  a  reply  in 
acknowledgment.  Comments  submitted 
in  electronic  form  should  be  in  ASCII. 
WordPerfect  (plese  specify  verion),  or 
Microsoft  Word  (please  specify-  version) 
format.  Written  comments  will  be 
available  for  public  inspection  in 
accordance  with  the  Freedom  of 
Information  Act,  5  U.S.C.  552  and 
Commission  regulations,  16  CFR  Part 
4.9  on  normal  business  days  between 
the  hours  of  8:30  a.m.  and  5  p.m.  at  600 
Pennsylvania  Avenue,  NW,  Washington, 
DC  20580  The  Department  and  the  FTC 
will  make  this  notice,  and,  to  the  extent 
possible,  all  papers  or  comments 
received  in  response  to  this  notice 
available  to  the  public  through  the 
Internet  at:  http://www.pcominerce.gov/ 
adr. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

questions  about  the  workshop,  please 
contact  either  Kate  Rodriguez, 
International  Trade  Administration, 
phone  (202)  482-2145;  email: 
kate_rodriguez@ita.doc.gov  or  Maneesha 
Mithal.  Federal  Trade  Commission, 
phone:  (202)  326-2771;  email: 
mmithal@ftc.gov.  All  materials  relating 
to  the  workshop  can  also  be  found  at 
http://vvww.ecommerce.gov/adr. 
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By  direction  of  the  Comniis.sion. 
Donald  S.  Clark, 
Srrri'lan'. 
Barbara  S.  Wellbery, 

Counsfllorlo  the  Under Sf Cretan  tor 
F.ler  tmnir  Commerce.  International  Trade 
.■\dmme>trati(jn.  Department  of  Commerce. 
|FR  Uo(  .  0()-147(i.)  Filed  (i-«-00:  8:45  am] 
BILLING  CODE  3510-2S-M 

DEPARTMENT  OF  COMMERCE 

international  Trade  Administration 

Closed  Meeting  of  the  U.S.  Automotive 
Parts  Advisory  Committee  (APAC) 

AGENCY:  International  Trade 
Administration.  Commerce 
ACTION:  Notice. 


SUMMARY:  The  APAC  will  have  a  closed 
meeting  on  )une  23.  2000,  at  the  U.S. 
Department  of  Commerce  to  discuss 
U.S. -made  automotive  parts  sales  in 
Japanese  and  other  Asian  markets. 
DATES:  lune  23,  2000. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Robert  Reck,  U.S.  Department  of 
Commerce,  Room  4036,  Washington, 
D.C.  20230,  telephone:  202-482-1418. 
SUPPLEMENTARY  INFORMA"nON:  The  U.S. 
Automotive  Parts  Advisory  Committee 
(the  ■"Committee")  advises  U.S. 
Government  officials  on  matters  relating 
to  the  implementation  of  the  Fair  Trade 
in  Automotive  Parts  Act  of  1998  (Public 
Law  105-261).  The  Committee:  (1) 
Reports  to  the  Secretary  of  Commerce 
on  barriers  to  sales  of  U.S. -made 
automotive  parts  and  accessories  in 
Japanese  and  other  Asian  markets;  (2) 
reviews  and  considers  data  collected  on 
sales  of  U.S. -made  auto  parts  and 
accessories  in  Japanese  and  other  Asian 
markets;  (3)  advises  the  Secretary  of 
Commerce  during  consultations  with 
other  Governments  on  issues  concerning 
sales  of  U.S. -made  automotive  parts  in 
Japanese  and  other  Asian  markets;  and 
(4)  assists  in  establishing  priorities  for 
the  initiative  to  increase  sales  of  U.S.- 
made  auto  parts  and  accessories  to 
Japanese  markets,  and  otherwise 
provide  assistance  and  direction  to  the 
Secretary  of  Commerce  in  carrying  out 
the  intent  of  that  section;  and  (5)  assists 
the  Secretary  of  Commerce  in  reporting 
to  Congress  by  submitting  an  annual 
written  report  to  the  Secretary  on  the 
sale  of  U.S. -made  automotive  parts  in 
Japanese  and  other  Asian  markets,  as 
well  as  any  other  issues  with  respect  to 
which  the  Committee  provides  advice 
pursuant  to  its  authorizing  legislation. 
At  the  meeting,  committee  members 
will  discuss  specific  trade  and  sales 
expansion  programs  related  to 


automotive  parts  trade  policy  between 
the  United  States  and  Japan  and  other 
Asian  markets. 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  General  Counsel  formally 
determined  on  June  6.  2000,  pursuant  to 
Section  10(d]  of  the  Federal  Advisory 
Committee  Act.  as  amended,  that  the 
June  23  meeting  of  the  Committee  and 
of  any  subcommittee  thereof,  dealing 
with  privileged  or  confidential 
commercial  information  may  be  exempt 
from  the  provisions  of  the  Act  relating 
to  open  meeting  and  public 
participation  therein  because  these 
items  are  concerned  with  matters  that 
are  within  the  purview  of  5  U.S.C.  552b 
(c)(4)  and  (9)(B).  A  copy  of  the  Notice 
of  Determination  is  available  for  public 
inspection  and  copying  in  the 
Department  of  Commerce  Records 
Inspection  Facility,  Room  6020,  Main 
Commerce. 

Dated:  [une  6.  2000. 
Henry  P.  Misisco, 

Director.  Office  of  Automotive  Affaim 
|FR  Doc.  00-14714  Filed  6-9-00:  8:45  am) 
BILLING  CODE  3510-DR-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

Evaluation  of  Coastal  Zone 
Management  Programs 

AGENCY:  Office  of  Ocean  and  Coastal 
Resource  Management,  National  Ocean 
Sery^ce.  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
DOC. 

ACTION:  Notice  of  Intent  to  Evaluate. 


SUMMARY:  The  NOAA  Office  of  Ocean 
and  Coastal  Resource  Management 
(OCRM)  announces  its  intent  to  evaluate 
the  performance  of  the  American  Samoa 
Coastal  Management  Program. 

This  evahiation  will  be  conducted 
pursuemt  to  section  312  of  the  Coastal 
Zone  Management  Act  of  1972  (CZMA). 
as  amended,  and  regulations  at  15  CFR 
Part  928.  The  CZMA  requires  a 
continuing  review  of  the  performance  of 
states  and  U.S.  territories  with  respect  to 
coastal  program  implementation. 
Evaluation  of  Coastal  Zone  Management 
Programs  requires  findings  concerning 
the  extent  to  which  a  state  or  territory 
has  met  the  national  objectives,  adhered 
to  its  coastal  program  document 
approved  by  the  Secretary"  of  Commerce, 
and  adhered  to  the  terms  of  financial 
assistance  awards  funded  under  the 
CZMA. 


The  evaluation  will  include  a  site 
visit,  consideration  of  public  comments, 
and  consultations  with  interested 
Federal,  Territorial,  and  local  agencies 
and  members  of  the  public.  A  pjblic 
meeting  will  be  held  as  part  of  the  site 
visit.  Notice  is  hereby  given  of  the  date 
of  the  site  visit  for  the  listed  evaluation, 
and  the  date,  local  time,  and  location  of 
the  public  meeting  during  the  site  visit. 

Tne  American  Samoa  Coastal 
Management  Program  evaluation  site 
visit  will  be  from  July  24-28.  2000.  The 
public  meeting  will  be  held  on 
Wednesday,  July  26.  2000.  at  5:00  p.m., 
in  the  Rainmaker  Hotel,  Pago  Pago. 
American  Samoa. 

Copies  of  the  Territory's  most  recent 
performance  reports,  as  well  as  OCRMs 
notifications  and  supplemental  request 
letters  to  the  Territcm-.  are  available 
upon  request  fiWTTOCRM.  Written 
comments  from  interested  parties 
regarding  this  Program  are  encouraged 
and  will  be  accepted  until  15  days  after 
the  public  meeting.  Please  direct  UTitten 
comments  to  Margo  E.  Jackson.  Deputy 
Director.  Office  of  Ocean  and  Coastal 
Resource  Management.  NOS/NOAA. 
1305  East-West  Highway,  10th  Floor. 
Silver  Spring.  Maryland.  20910.  When 
the  evaluation  is  completed.  OCFLM  will 
place  a  notice  in  the  Federal  Register 
announcing  the  availability  of  the  Final 
Evaluation  Findings. 
FOR  FURTHER  INFORMATION  CONTACT: 
Margo  E.  Jackson.  Deputy  Director. 
Office  of  Ocean  and  Coastal  Resource 
Management.  NOS/NO.\A.  1305  East- 
West  Highway,  Silver  Spring.  Mar\-land 
20910,  (301)  713-3155.  Extension  11 4 

Federal  Domestic  .Assistance  Catalog 
11.419  Cloastal  Zone  Management  Program 
Administration 

Dated:  [une  7.  2000. 

CAPT  Ted  Lillestolen. 

Deputy  Assistant  Administrator  lor  Oi  ean 
Ser\-ices  and  Coastal  Zone  Management 

|FR  Doc,  00-14874  Filed  P--8-00:  2  32  pm) 
BILLING  CODE  3S10-0B-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  051800G] 

Marine  Mammals;  File  No.  675-1563 

AGENCY:  National  Marine  Fisheries 

Sery-ice  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Issuance  of  permit. 

SUMMARY:  Notice  is  hereby  given  that  Dr. 
Graham  A. J.  Worthy.  (Principal 
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Invpstigatur).  Departiiu'nt  of  Marine 
Biolugv.  Texas  A&M  UnivtTsity.  5001 
Avenue  U.  Suite  105.  Galveston.  Texas 
775.')1.  has  been  issued  a  permit  to  take 
Northern  fur  seals  {C:all(>rhinus  ursinufi] 
for  purposes  of  scientifit;  research. 
ADDRESSES:  The  permit  anil  related 
documents  are  available  for  review 
upon  written  rotjuest  or  by  appointment 
in  the  following  officels): 

Permits  and  Documentation  Division, 
Office  of  Protec;ted  Resources,  NMFS, 
1315  East-West  Highway.  Room  13705, 
Silver  Spring,  MD  20910  (301/713- 
2289):  and 

Regional  Admini.strator,  Alaska 
Region,  NMFS.  P.O  Box  21668,  luneau, 
AK  99802-1668  (907/586-7221); 
FOR  FURTHER  INFORMATION  CONTACT: 
Ruth  Johnson  or  .Sunona  Roberts,  301/ 
713-2289. 

SUPPLEMENTARY  INFORMATION:  On 
February  1 1.  2000,  notice  was  published 
in  the  Federal  Reguter  (65  FR  6997) 
that  a  request  for  a  scientific  research 
permit  to  take  fur  seals  had  been 
submitted  bv  the  aboy«>-named 
individual  The  rtnjuesfed  permit  has 
been  issued  under  the  authority  of  the 
Marine  Mammal  Protecition  .Xct  of  1972. 
as  amended  (16  I!  S C    1,161  ft  sf<}  ).  the 
Regulations  (lovorning  the  Taking  and 
importing  of  Marine  Mammals  (50  ('.PR 
part  216).  and  the  Fur  .Seal  .Xct  of  146«). 
,is  amended  (16  U.Jj.C;    1151  i-l  s<'(/  I 

D.itfd   hint' ».,  jooo 

.Vnn  I).  Terbush. 

( :hifl  Hfrniits  and  Ovi  <imt'nUitton  Division. 
( >tfii  f  I  if  Protfi  tfi]  Hfsounrs,  Salional 
.Vfuruif  Fmhfnes  Sen'tcc 

\yH\)ni     (HI    U"-"  Fll.vl  (1    >1   no    H  4')  rtlll] 
BILLING  CODE  IS  I O  22  F 


COMMISSION  OF  FINE  ARTS 

Notice  of  Meeting 

The  next  meeting  of  thi'  (loiniiussiDii 
of  P'ine  Arts  is  schedule  for  |une  15, 
2000.  at  10  am  in  the  (loimnission's 
offices  at  the  National  Building  Museum 
(Pension  Building).  .Suite  312.  [udiciarv 
.Scjuare,  441  F  Street.  NVV  ,  Washington. 
U.C.  20001-2728  Items  of  discussion 
will  include  designs  for  projects 
affecting  the  .ippearaiu  e  of  Washington. 
U\'.    including  buildings  and  parks. 

Inquiries  regarding  the  agenda  and 
request  to  submit  written  or  oral 
statements  should  be  addressed  to 
(iharles  H   Atherton.  .Secretary, 
Commission  of  Fine  Arts,  at  the  above 
address  or  call  202-504-2200 
Individuals  recjuiring  sign  language 
interpretation  for  the  hearing  impaired 
should  contact  the  Secretary  at  least  10 
days  before  the  meeting  datt; 


n.il.'d  m  W.ishnigtiiii.  DC  ,  M,u  31.  2l)0() 
(Charles  H.  Atherton. 
Secivtary. 

IKR  Dm     OO-MT'Sf,  Filed  fi-l-on;  B:4.'"i  .iml 
BILLING  COOC  ft330-01-M 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

Petition*  Requeeting  Standards, 
LatMlIng,  and  Identification  Tags  for 
Mattresses 

AGENCY:  Consumer  Product  Safety 

(iommission. 

action:  Notice. 


SUMMARY:  The  Commission  has  received 

petitions  (FP  00-1.  FP  00-2.  FP  00-3 
and  FP  0()-4)  requesting  that  the 
Commission  issue  performance 
standards  and  labeling  requirements  to 
address  the  Hammability  of  mattresses. 
The  petitioner  also  requests  that  the 
(iommission  r»^)uire  a  permanent  tag 
stating  the  mattress's  manufacturer  and 
other  identifying  information  The 
Commission  solicits  written  comments 
concerning  the  petitions. 
DATES:  The  Office  of  the  .Secretary  must 
re<;eive  comments  on  the  petitions  by 
August  11.  2000 

ADDRESSES:  Clomments.  preferably  in 
five  (.opies.  on  the  petitions  should  be 
mailed  to  the  Office  of  the  Secretary. 
Coiisiimer  Product  Safety  (Commission. 
Washington.  DC  20207,  telephone  (301) 
504-0800,  or  delivered  to  the  Office  of 
the  Secretan.  Room  501.  4330  East- 
West  Highway.  Bethesda.  Maryland 
20814   fiomments  may  also  be  filed  by 
telefacsimile  to  (301)  504-0127  or  by 
email  to  cpsc-os@cpsc  gov  (iomments 
should  be  captioned   "Petitions  FP  00- 
1  through  FP  OO— 4.  Petitions  on  Mattress 
Flammabilitv   '  t'opies  of  the  petitions 
are  available  for  inspection  at  the 
Commission's  Public  Reading  Room. 
Room  419.  4330  East-West  Highway, 
Bethesda.  Maryland 
FOR  FURTHER  INFORMATION  CONTACT: 
Rockelle  Hammond.  Offic:e  of  the 
Secretary.  Consumer  Product  Safety 
Commission.  Washington.  DC.  20207; 
telephone  (301)  504-0800.  e.xt.  1232. 
SUPPLEMENTARY  INFORMATION:  The 
(lommission  has  received 
correspondenc;e  from  Whitney  A.  Davis, 
director  f)f  the  Children's  Coalition  for 
Fire-Safe  Mattresses,  requesting  that  the 
Commission  take  various  actions 
( (mcerning  mattress  fiammability.  The 
Commission  is  docketing  as  petitions 
his  requests  for  rules  requiring:  (1)  An 
open  flame  standard  similar  to  the  full- 
scale  test  set  forth  in  California 
Technical  Bulletin  129;  (2)  an  open 


flame  standard  similar  to  the  component 
test  set  forth  in  British  Standard  5852; 
(3)  a  warning  label  for  flammable 
mattresses:  and  (4)  a  permanent  mattress 
identification  tag  attached  to  the 
innerspring  of  the  mattress.  The 
petitioner  focuses  primarily  on  the  role 
polyurethane  foam  plays  in  mattress 
fires.  He  notes  that  the  Commission's 
existing  mattress  flammability  .standard 
only  addresses  cigarette  ignition;  yet 
childplav  with  open-flame  sources 
causes  nearly  two-thirds  of  mattress 
fires.  He  argues  that  with  polyurethane 
foam  mattresses,  fires  have  become 
increasingly  more  deadly  than  with 
cotton  batting  mattresses  due  to 
increased  smoke  generation,  heat 
production  and  flame  spread.  With 
regard  to  labels,  he  notes  that 
polyurethane  foam  manufacturers 
provide  warnings  to  mattress 
manufacturers,  but  these  warnings  are 
not  passed  on  to  the  consumer.  With 
regard  to  an  identification  tag,  the 
petitioner  argues  that  such  a  tag  would 
help  to  identify*  mattresses  involved  in 
fires  because  often  only  the  innerspring 
unit  remains  after  a  mattress  fire.  The 
(Commission  is  docketing  these  petitions 
under  provisions  of  the  Flammable 
Fabrics  Act.  15  U.S.C.  1191-1204. 

Interested  parties  may  obtain  copies 
of  the  petitions  by  writing  or  calling  the 
Office  of  the  Secretary.  Consumer 
Product  Safety  Commission. 
Washington.  DC  20207;  telephone  (301) 
504-0800.  Copies  of  the  petitions  are 
also  available  for  inspection  from  8:30 
am.  to  5  p.m.,  Monday  through  Friday, 
in  the  Commission's  Public  Reading 
Room.  Room  419.  4330  East-West 
Highway.  Bethesda,  Maryland, 

ILiled    luiU'  •     2000. 
Sadye  V..  Dunn, 

.ScfTrfun    LunsunuT  Product  Safety 

l^ommissiun 

!FK  D(>(    ()0-Hfi'1fS  Filfd  h-lMK),  H  4,S  am] 

BILUNG  CODE  B3SS-01-P 


CORPORATION  FOR  NATIONAL  AND 
COMMUNITY  SERVICE 

New  Information  Collection; 
Submission  for  0MB  Review; 
Comment  Request 

AGENCY:  Corporation  for  National  and 
(Community  Service 
ACTION:  Notice. 


The  Corporation  for  National  and 
Community  Service  (hereinafter  the 
"Corporation")  has  submitted  the 
following  public  information  collection 
request  (ICR)  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval  in  accordance  with 
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the  Paperwork  Reduction  Act  of  1995 
(Public  Law  104-13,  (44  U.S.C.  Chapter 
35)).  Copies  of  these  individual  ICRs. 
with  applicable  supporting 
documentation,  may  be  obtained  by 
calling  the  Corporation,  Tracy  Stone, 
Director.  AmeriCorps  Promise  Fellows, 
(202)  606-5000,  extension  173. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TTY-TDD)  may  call  (202)  565-2799 
between  8:30  a.m.  and  5:00  p.m.  Eastern 
time.  Monday  through  Friday. 

Comments  should  be  sent  to  the 
Office  of  Information  and  Regulatory 
Affairs.  Attn:  OMB  Desk  Officer  for  the 
Corporation  for  National  and 
Community  Service.  Office  of 
Information  and  Regultorv  Affairs 
(OIRA),  Room  10235.  Washington,  D.C. 
20503.  (202)  395-6466,  within  30  days 
from  the  date  of  this  publication  in  the 
Federal  Register. 

The  OMB  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Corporation,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Propose  ways  to  enhance  the 
quality,  utility  and  clarity  of  the 
information  to  be  collected;  and 

•  Propose  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology,  e.g.,  permitting  electronic 
submissions  of  responses. 

Description:  The  AmeriCorps  Promise 
Fellows  program  supports  a  leadership 
cadre  of  AmeriCorps  members 
spearheading  community  efforts  to 
provide  young  people  with  five  basic 
promises: 

•  Caring  adults  in  their  lives  as 
parents,  mentors,  tutors,  and  coaches; 

•  Safe  places  with  structured 
activities  in  which  to  learn  and  grow; 

•  A  healthy  start; 

•  An  effective  education  that  equips 
them  with  marketable  skills;  and 

•  An  opportunity  to  give  back  to 
communities  through  their  own  service. 

The  AmeriCorps  Promise  Fellows 
Continuation  Application  Instructions 
provide  the  requirements,  instructions 
and  forms  that  current  grantees  of  the 
program  need  to  complete  an 


application  to  the  Corporation  for 
continued  funding. 

The  Corporation  seeks  public 
comment  on  the  forms,  the  instructions 
for  the  forms,  and  the  instructions  for 
the  narrative  portion  of  these 
continuation  application  instructions, 

T\j)e  of  Review:  New  collection. 

Agency:  Corporation  for  National  and 
Community  Service. 

Title:  AmeriCorps  Promise  Fellows 
Continuation  Application  Instructions. 

OMB  Number:  None. 

Agency  Number:  None. 

Affected  Public:  Entities  in  their  first 
or  second  year  of  operation  as  grantees 
of  the  Corporation's  AmeriCorps 
Promise  Fellows  program. 

Total  Respondents:  66. 

Frequency:  Once  per  year. 

Average  Time  Per  Response:  25  hours. 

Estimated  Total  Burden  Hours:  1.650 
hours. 

Total  Burden  Cost  (capital/startup): 
None. 

Total  Burden  Cost  (operating/ 
maintenance):  None. 

Dated:  June  6.  2000. 
Tracy  Stone, 

Director,  AmeriCorps  Promise  Fellows. 
[FR  Doc.  00-14695  Filed  6-9-00;  8:45  am] 

BILUNG  CODE  6050-28-U 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

AGENCY:  Department  of  Education. 
summary:  The  Leader,  Regulatory 
Information  Management,  Office  of  the 
Chief  Information  Officer,  invites 
comments  on  the  proposed  information 
collection  requests  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  August 
11,2000. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader. 
Regulatory  Information  Management. 
Office  of  the  Chief  Information  Officer, 
publishes  that  notice  containing 


proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement.  (2) 
Title;  (3)  Summan-  of  the  collection:  (4) 
Description  of  the  need  for.  and 
proposed  use  of.  the  information:  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment. 

The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (1)  Is 
this  collection  necessary'  to  the  proper 
functions  of  the  Department;  (2)  will 
this  information  be  processed  and  used 
in  a  timely  manner;  (3)  is  the  estimate 
of  burden  accurate;  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  information 
technology. 

Dated:  )une  6.  2000, 

Joiui  Tressler. 

Leader.  Regulaton  Information  Managemfnt. 
Office  of  the  Chief  Information  Officer. 

Office  of  the  Undersecretary 

Type  of  Review:  New. 

Title:  Assessing  Literacy  Models  in 
the  Boston  Public  Schools. 

Frequency:  Semi-Annually. 

Affected  Public:  Not-for-profit 
institutions:  Individuals  or  households. 

Reporting  and  Recordkeeping  Hour 
Burden:  Responses:  873:  Burden  Hours: 
2,055. 

Abstract:  Funding  has  been  granted  to 
carry'  out  an  evaluation  of  four  literacy 
models  currently  implemented  in  the 
Boston  Public  Schools.  The  purpose  of 
the  evaluation  will  be  to  gather 
information  about  the  strengths  and 
weaknesses  of  these  models  across  all 
domains  of  literacy  and  for  all  types  of 
students.  The  data  collected  from 
sixteen  schools  and  approximately  800 
students  over  a  two-year  period  will 
inform  practice  in  the  school  district 
and  nationwide  through  dissemination 
in  professional  publications. 

Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  http://edicsweb.ed.gov.  or 
should  be  addressed  to  Vivian  Reese. 
Department  of  Education.  400  Maryland 
Avenue.  SW,  Room  5624,  Regional 
Office  Building  3,  Washington,  D.C. 
20202-4651.  Requests  may  also  be 
electronically  mailed  to  the  internet 
address  OCIO_IMG_Issues@ed.gov  or 
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faxed  to  202-708-9346.  Ploase  specify 
the  complete  title  nf  the  information 
collection  when  making  vour  request. 
Comments  regarding  burden  and/or  the 
c:ollection  activity  requirements  should 
be  directed  to  [acqueline  Montague  at 
(202)  708-5359  or  via  her  internet 
address  Jackie_M()ntagu«@ed.gov. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339. 

|KR  Doc:   0O-147:i.S  Filed  fi-'>-O0:  8:4S  am] 
BtLUNQ  CODE  4000-01 -U 
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DEPARTMENT  OF  ENERGY 

(Dockats  No.  EA-181-A  and  EA-182-A] 

Application  to  Export  Electric  Energy; 
H.Q.  Energy  Services  (U.S.)  Inc. 

AGENCY:  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  Application. 


SUMMARY:  Under  two  separate 
applications.  H.Q.  Energy  Services 
(U.S.)  Inc.  (HQUS)  has  applied  for 
renewal  of  its  authority  to  transmit 
electric  energy  from  the  United  States  to 
Mexico  and  from  the  United  States  to 
Canada  pursuant  to  section  202(e)  of  the 
Federal  Power  Act. 

DATES:  Comments,  protests  or  requests 
to  intervene  must  be  submitted  on  or 
before  luly  12,  2000. 
ADDRESSES:  Comments,  protests  or 
requests  to  intervene  should  be 
addressed  as  follows-  Office  of  (loal  Ik 
Power  Im/Ex  (FE-27).  Office  of  Fossil 
P^nergy.  U.S.  Department  of  Energy. 
1000  Independence  Avenue,  SVV  , 
Washington,  DC  2058,5-0350  (FAX  202- 
287-5736) 

FOR  FURTHER  INFORMATK)N  CONTACT: 
Steven  Mintz  (Program  Office)  202-5Hb- 
9506  or  Michael  Skinker  (Program 
Attorney)  202-586-2793 
SUPPLEMENTARY  INFORMATION:  Exports  of 
electricity  from  the  United  States  to  a 
foreign  country  are  regulated  and 
require  authorization  under  sec:tion 
202(e)  of  the  Federal  Power  Act  (FPA) 
(16U.S.C.  824a(e)). 

On  July  16,  1998,  the  Office  of  Fossil 
Energy  (FE)  of  the  Department  of  Energy 
(DOE)  authorized  HQUS  to  transmit 
electric  energy  from  the  United  States  to 
Mexico  using  the  international  electric 
transmission  facilities  of  San  Diego  Gas 
and  Electric  Company.  El  Paso  Electric 
(Company.  Central  Power  and  Light 
Company,  and  Coiiiision  Federal  de 
Eloctricidad,  the  national  utility  of 
Mexico.  That  two-year  authorization 
(Order  EA-181)  will  expire  on  July  16, 
2000 


On  August  21,  1998,  FE  authorized 
HQUS  to  transmit  electric  energy  from 
the  United  States  to  Canada  using  the 
international  electric  transmission 
facilities  owned  by  Basin  Electric  Power 
Cooperative.  Bonneville  Power 
Administration,  Citizens  Utilities, 
Detroit  Edison  Company.  Eastern  Maine 
Electric  Cooperative,  Fraser  Paper 
Limited,  Joint  Owners  of  the  Highgate 
Project,  Long  Sault,  Inc..  Maine  Electric 
Power  Company.  Maine  Public  Service 
Company.  Minnesota  Power,  Inc., 
Minnkota  Power  Cooperative,  New  York 
Power  Authority,  Niagara  Mohawk 
Power  Corporation,  Northern  States 
Power,  Vermont  Electric  Transmission 
C^ompany  and  Washington  Water  Power. 
That  two-year  authorization  (Order  EA- 
182)  will  expire  on  August  21.  2000. 

On  May  16,  2000,  HQUS  filed  two 
applications  with  FE  for  renewal  of  both 
of  the  above  export  authorizations  and 
requested  that  the  authorization  for  each 
be  issued  for  a  5-year  term. 

DOE  notes  that  the  circumstances 
described  in  these  applications  are 
virtually  identical  to  those  for  which 
export  authority  had  previously  been 
granted  in  FE  Order  EA-181  and  FE 
Older  EA-182  Consequently,  DOE 
believes  that  it  has  adequately  satisfied 
its  responsibilities  under  the  National 
Environmental  Policy  Act  of  1969 
through  the  documentation  of  a 
categorical  exclusion  in  the  FE  Docket 
EA-181  and  FE  Docket  EA-182 
proceedings. 

Procedural  Matters 

Any  person  desiring  to  become  a 
party  to  this  proceeding  or  to  be  heard 
by  filing  comments  or  protests  to  these 
applications  should  file  a  petition  to 
intervene,  comment  or  protest  at  the 
address  provided  above  in  accordance 
with  §*»  385.211  or  385.214  of  the 
FERCs  Rules  of  Practice  and  Procedures 
(18  CFR  385.211.  385.214).  Fifteen 
copies  of  each  petition  and  protest 
should  be  filed  with  the  DOE  on  or 
before  the  date  listed  above 

Comments  on  the  HQUS  application 
to  export  elec;tric  energy  to  Mexico 
should  be  clearly  marked  with  Docket 
EA-181-A.  Comments  on  the  HQUS 
application  to  export  electric  energy  to 
Canada  should  be  clearly  marked  with 
Docket  EA-182-A.  .additional  copies 
are  to  be  filed  directly  with  Pierre  F  de 
Ravel  dEsclapon.  H.  Liza  Moses. 
LeBoeuf  Lamb.  Greene  &  MacRae. 
LLP.  125  West  55th  Street.  New  York, 
New  York  10019-5389. 

Copies  of  this  application  will  be 
made  available,  upon  request,  for  public 
inspection  and  copying  at  the  address 
provicied  above  or  by  accessing  the 
Fossil  Energy  Home  Page  at  http:// 


www.fe.doe.gov.  Upon  reaching  the 
Fossil  Energy  Home  page,  select 
"Electricity",  then  "Pending 
PrcKieedings  '  from  the  options  menus. 

Issued  in  Washington.  D.C.,  on  June  6, 
2000. 
Anthony  |.  Como, 

Deputy  Director.  Electric  Paver  Regulation. 
Office  of  Coal  &■  Power  Im/Ex.  Office  of  Coal 
fr  Power  Systems,  Office  of  Fossil  Energy 
(FR  Doc.  00-14743  Filed  6-9-00;  8;45  am] 

BiUma  CODE  6450-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaaion 

[Docket  No.  EROO-2299-000] 

Consumers  Energy  Company;  Notice 
of  laauance  of  Order 

lune  6.  2000. 

Consumers  Energy  Company 
(Consumers  Energy)  submitted  for  filing 
a  rate  schedule  under  which  Consumers 
Energy  will  engage  in  wholesale  electric 
power  and  energy  transactions  as  a 
marketer.  Consumers  Energy  also 
requested  waiver  of  various  Commission 
regulations.  In  particular.  Consumers 
Energy  requested  that  the  Commission 
grant  blanket  approval  under  18  CFR 
part  34  of  all  future  issuances  of 
securities  and  assumptions  of  liability 
by  Consumers  Energy. 

On  June  1,  2000.  pursuant  to 
delegated  authority,  the  Director, 
Division  of  Corporate  Applications, 
Office  of  Markets,  Tariffs  and  Rates, 
granted  requests  for  blanket  approval 
under  part  34,  subject  to  the  following: 

Within  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  Consumers  Energy  should 
file  a  motion  to  intervene  or  protest  with 
the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE, 
Washington,  DC  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214). 

Absent  a  request  for  hearing  within 
this  period.  Consumers  Energy  is 
authorized  to  issue  securities  and 
assume  obligations  or  liabilities  as  a 
guarantor,  indorser,  surety,  or  otherwise 
in  respect  of  any  security  of  another 
person:  provided  that  such  issuance  or 
assumption  is  for  some  lawful  object 
within  the  corporate  purposes  of 
Consumers  Energy,  and  compatible  with 
the  public  interest,  and  is  reasonably 
necessary  or  appropriate  for  such 
purposes. 
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The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  Consumers  Energy's 
issuances  of  securities  or  assumptions  of 
liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  July  3. 
2000. 

Copies  of  the  full  text  of  the  Order  are 
available  from  the  Commission's  Public 
Reference  Branch.  888  First  Street,  NE, 
Washington,  DC  20426.  The  Order  may 
also  be  viewed  on  the  Internet  at  http:/ 
/www.ferc.fed.us/online/hms.htm  (call 
202-208-2222  for  assistance). 

Lindwcx>d  A.  Watson,  Jr. 

Acting  Secretary. 

[FR  Doc.  00-14712.Filed  6-9-00:  8:45  am] 

BILUNG  CODE  671 7-01 -M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOO-31 4-000] 

Discovery  Gas  Transmission  LLC; 
Notice  of  Request  for  Waiver 

]une  f).  2000. 

Take  notice  that  on  May  31   2000, 
Discovery  Gas  Transmission  LLC 
(Discovery)  filed  a  Request  for  Waiver  of 
section  284.12(c)(3)  of  the  Commission's 
regulations  with  respect  to  conducting 
electronic  transactions  on  the  public 
internet.  Discovery  states  that  it  is  a 
relatively  small  company  whose 
customers  conduct  relatively  few- 
transactions.  It  claims  that 
implementation  of  the  services  required 
under  this  regulation  is  not  warranted 
and  would  not  be  cost  effective  under 
the  circumstances. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatorv  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  on  or  before 
June  13,  2000.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 


web  at  http://www.ferc.fed.us/online/ 
rims. htm  (call  202-208-2222  for 
assistance). 

Linwood  A.  Watson,  Jr., 

Acting  Secretan'. 

[FR  Doc.  00-14708  Filed  6-9-00;  8:45  am] 

BILUNG  CODE  671 7-01 -M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EROO-2623-000] 

Idaho  Power  Company;  Notice  of  Filing 

lune  6.  2000. 

Take  notice  that  on  May  26,  2000, 
Idaho  Power  Company  (IPC),  tendered 
Point-to-Point  Transmission  Service 
Agreements  for  Firm  and  Non-Firm 
Point-to-Point  Transmission  Service 
between  Idaho  Power  Company  and 
Puget  Sound  Energy. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street,  NE.,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  and  protests 
should  be  filed  on  or  before  June  16, 
2000.  Protests  will  be  considered  by  the 
Commission  to  determine  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the 
Internet  at  http://www.ferc.fed.us/ 
online/rims. htm  (call  202-208-2222  for 
assistance). 

Linwood  A.  Watson,  Jr., 

.■\cting  Secretary-. 

[PR  Dot  ,  00-14713  Filed  6-9-00:  8:45  am) 

BILUNG  CODE  671 7-01 -M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EL0O-«0-000] 

Indeck  Maine  Energy,  LLC  v.  ISO  New 
England,  Inc.;  Notice  of  Complaint 

lune  6.  2000. 

Take  notice  that  on  June  2,  2000, 
Indeck  Maine  Energy,  LLC  submitted  for 
filing,  pursuant  to  Section  206  of  the 
Federal  Power  Act,  a  Complaint 


Requesting  Fast  Track  Processing  And 
Request  for  Immediate  Action  against 
the  ISO  New  England.  Inc. 

Any  person  desiring  to  be  heard  or  to 
protests  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street,  NE,  V'Vashington.  DC  20426. 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  or  protests 
must  be  filed  on  or  before  June  12.  2000. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room.  This  filing  may 
also  be  viewed  on  the  Internet  at  http:/ 
/www. fere. fed. us/online/rims. htm  (call 
202-208-2222)  for  assistance.  Answers 
to  the  complaint  shall  also  be  due  on  or 
before  June  12,  2000. 

LinwcMMi  A.  Watson.  Jr., 

Acting  Secretary-. 

(FR  Doc  00-14711  Filed  6-9-00:  8:45  ami 

BILLING  CODE  671 7-01 -M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOO-31 5-000] 

Koch  Gateway  Pipeline  Company; 
Notice  of  Cash  Out  Report 

lune  6.  2000. 

Take  notice  that  on  |une  1 .  2000. 
Koch  Gateway  Pipeline  Company 
(Koch)  tendered  for  filing  its  cash-in/ 
cash-out  report  for  the  period  April  1. 
1999  through  March  31.  2000. 

Koch  states  that  copies  of  this  filing 
have  been  served  upon  Koch's 
customers,  state  commissions  and  other 
interested  parties. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE..  Washington.  DC 
20426.  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  on  or  before 
June  13.  2000.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  ser\'e  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
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must  fiJH  d  motum  to  intcrventv  Copitjs 
(if  this  filing  an-  on  fil»>  with  thf 
Commission  ami  art'  available  for  public 
in.spectioii  in  thf  Public:  Kt'forfm.f 
Room.  This  filing  mav  be  viewed  fin  the 
web  at  http://vvw\v  fen   fed  us/online/ 
rims. htm  (call  202-20H-2222  for 
assistance). 

I.inwood  \.  Watson.  |r. 

Actintf  Si'(  ri'ton 

IFK  [)(!<:   l)()-I47()«(  hilfci  t.-'M)0.  H  4t  am] 

BILLING  CODE  6''17-01  M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commltaion 

[Dockst  No.  RP99-51&-014] 

PG&E  Gaa  Transmission,  Norttiwest 
Corporation;  Notice  of  Proposed 
Change  In  FERC  Gas  Tariff 

luilf  b.  200(1 

Take  notice  that  on  |une  1.  2000, 
PG&E  Clas  Transmission.  Northwest 
Corporation  (PC&K  CT-NW)  tendered 
for  filing  as  part  of  its  FERC  (las  Tariff. 
First  Revised  Volume  No.  1-A,  the 
following  tariff  sheets  with  an  effective 
date  of  lune  1.  2()()(): 

I't'llltl  Kt'Vlsed  .Sheet  \(i    7 
First  Revised  .Sheet  No   7 Ol 
First  Revised  .Sheet  No   7( : 

Ori^in.il  Sheet  \n   711 

P(;«(E  (,T-NVV  states  that  these  sheets 
are  being  filefi  to  reflect  the 
implementation  of  four  negotiated  rate 
agreements 

PC;&E  (;T-NVV  further  states  that  a 
copv  of  this  filing  has  been  served  on 
P(;&E  C.T-NVV's  jurisdictional 
customers,  and  interested  stale 
regulatorv  agenc:ies 

Any  person  desiring  to  be  heard  or  to 
protest  sairi  filing  should  file  a  motion 
to  intftrvene  or  a  protest  with  the 
Federal  Energv  Regulatorv  Ciommission. 
888  First  Street.  NE,  Washington.  DC 
20426.  in  accordance  with  Sec:tions 
385.214  or  385  211  of  the  Commissions 
Rules  and  Regulations,  All  such  motions 
or  protests  must  bt;  filed  in  accordance 
with  Section  154,210  of  the 
(^jmmission's  Regulations.  Protests  will 
be  considered  bv  the  C^oinmission  in 
determining  the  appropriate  action  to  he 
taken,  hut  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Anv  person  wishing  to  be<:ome  a  partv 
must  file  a  motion  intervene  Copies  of 
this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www/ferc.fed.us/onIine/ 


rims. htm  (call  202-208-2222  for 
assistance) 

l.inwcKMl  .\.  Watson.  |r.. 

A(  tiriii  Si'i  rrtan 

IKK  Dim     (l()-147tJ7  Filed  6-!>-0U.  8.4.T  am| 

BILUNG  COOe  671 7-01 -M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  OROO-5-000] 

Sinclair  Oil  Corporation  v.  Equllon  Pipe 
Line  Company  LLC;  Notice  of 
Complaint 

lune  fi,  2000 

Take  notice  that  on  June  2.  2000, 
Sinclair  Oil  Corporation  (Sinclair) 
tendered  for  filing  a  complaint  against 
Equilon  Pipe  Line  Company  LLC' 
(Equilon). 

Sinclair  states  that  it  is  a  shipper  of 
crude  oil  on  a  pipeline  operated  bv 
Ecjuilon  that  originates  at  South 
Terminal,  ("ushing.  Lincoln  County. 
Oklahoma  and  terminates  at  West  Tulsa. 
Tulsa  (bounty,  Oklahoma.  .Sinclair 
further  states  that  its  crude  oil 
shipments  on  that  line  constitute 
transportation  in  interstate  commerce 
and  that  Equilon  has  refused  to  publish 
a  tariff  with  the  C'ommission  to  govern 
the  use  of  the  pipeline. 

Anv  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene!  or  protest  with  the  Federal 
Energv  Regulatorv  Commission,  888 
First  .Street.  NE.  vVashington.  DC  20426. 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  or  protests 
must  be  filed  on  or  before  June  26,  2000. 
Protests  will  be  considered  by  the 
(iommission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding  .^nv  person  wishing  to 
become  a  partv  must  file  a  motion  to 
intervene  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room.  This  filing  may 
also  be  viewed  can  the  Internet  at  http:/ 
/www. fere. fed. us/online/rims. htm  (call 
202-208-2222)  for  assistance.  Answers 
to  the  complaint  shall  also  be  due  on  or 
before  June  26.  2000. 

I.inwood  A.  Watson.  Jr.. 

Ai  tinKSfi  rftan 

IFK  Dot    Ol>-1470h  Filed  fi-'^-OO;  8:45  am] 

BILUNG  COOE  671 7-01 -M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER0O-234S-O00] 

Wester  Generating  II,  Inc.;  Notice  of 
Withdrawal 

nine  fi.  JOOO 

Take  notice  that  on  lune  2.  2000. 
Westar  Generating  II.  Inc.  filed  a  Notice 
of  Withdrawal  of  its  April  28,  2000, 
application  for  acceptance  of  the 
Purchase  Power  Agreement  between 
Westar  and  Western  Resources.  Inc. 

Anv  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energv  Regulatorv'  Commission,  888 
First  Street.  NE.  Washington,  DC  20426. 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  and  protests 
should  be  filed  on  or  before  June  16, 
2000.  Protests  will  be  considered  by  the 
Commission  to  determine  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  f(jr  public  inspection.  This 
filing  mav  also  be  viewed  on  the 
Internet  at  http://www.ferc.fed.us/ 
online/rims. htm  (call  202-208-2222  for 
assistance). 

Linwood  A.  Watson,  |r. 

Artiiiji  Sri Tftcin 

IFK  Dim    00-14710  Filed  6-<)-00.  H:4.=)  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EGOO-1 56-000,  et  al.] 

CED  Operating  Company,  LP.,  et  al.; 
Electric  Rate  and  Corporate  Regulation 
Filings 

June  2.  2000 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  CED  Operating  Company,  L.P. 

IDoi.ket  No.  K(;00- 156-000] 

Take  notice  that  on  May  25.  2000, 
CED  Operating  Company,  L.P..  c/o 
Consolidated  Edison  Development,  Inc., 
Ill  Broadway,  16th  Floor,  New  York, 
New  York  10006.  filed  with  the  Federal 
Energy  Regulatory  Commission  an 
application  for  determination  of  exempt 


wholesale  generator  status  pursuant  to 
Part  365  of  the  Commission's 
regulations. 

CED  Operating  Company,  L.P.  (CED 
Opco)  is  a  Delaware  limited  partnership. 
CED  Generation  Holding  Company,  L.P., 
a  Delaware  limited  liability  company, 
(  "Holdco")  owns  a  99  percent  limited 
partner's  interest  in  Applicant.  Holdco 
is  a  direct  subsidiary  of  Consolidated 
Edison  Development  ("CED"),  a  New 
York  corporation,  which  is  a  wholly- 
owned  direct  subsidiary  of  Consolidated 
Edison,  Inc.  ("Con  Ed,  Inc.  "),  also  a  New 
York  corporation.  CED  Management 
Company,  Inc..  a  Delaware  corporation, 
owns  a  one  (1)  percent  general  partner's 
interest  in  Applicant,  and  is  a  wholly- 
owned  subsidiary  of  Holdco.  CED  Opco 
will  operate  under  an  operations  and 
maintenance  agreement  with  the  owner, 
a  facility  with  a  maximum  capacity  of 
approximately  238  MW  located  in 
Lakewood  Township.  New  Jersey. 

Comment  date:  June  23.  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

2.  Kiowa  Power  Partners,  L.L.C. 

IDoi.ket  No.  EGOO-157-OOOl 

Take  notice  that  on  May  25.  2000, 
Kiowa  Power  Partners.  L.LC.  (the 
Appliccuit)  whose  address  is  359  Lake 
Park  Road,  Suite  128.  Lewisville,  Texas 
75057,  filed  with  the  Federal  Energy 
Regulatory  Commission  an  application 
for  determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  regulations. 

The  Applicant  states  that  it  will  be 
engaged  directly  and  exclusively  in  the 
business  of  owning  and/or  operating  an 
electric  generating  facility  located  near 
Kiowa,  Oklahoma  and  selling  electric 
energy  at  wholesale.  The  Applicant 
requests  a  determination  that  the 
Applicant  is  an  exempt  wholesale 
generator  under  Section  32(a)(1)  of  the 
Public  Utility  Holding  Companv  Act  of 
1935. 

Comment  date:  June  23,  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

3.  Servicios  Energeticos,  S.A. 

[Docket  No.  EGOO-1 58-000) 

Take  notice  that  on  May  25,  2000, 
Servicios  Energeticos,  S.A.  (the 
Applicant)  whose  address  is  Servicios 
Energeticos,  S.A.,  Av.  Hernando  Siles 
No.  5635.  Obrajes,  La  Paz.  Bolivia,  filed 
with  the  Federal  Energy  Regulatory 


Commission  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Conunission's  regulations. 

The  Applicant  states  that  it  will  be 
engaged  directly  and  exclusively  in  the 
business  of  owning  and/or  operating  an 
electric  generating  facility  located  in  the 
Republic  of  Bolivia  and  selling  electric 
energ>'  at  wholesale.  The  Applicant 
requests  a  determination  that  the 
Applicant  is  an  exempt  wholesale 
generator  under  Section  32(a)(1)  of  the 
Public  Utility  Holding  Companv  Act  of 
1935. 

Comment  date:  June  23,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

4.  Cinergy  Services,  Inc. 

(Docket  No.  EROO-2625-000] 

Take  notice  that  on  May  30,  2000, 
Cinergy  Services,  Inc.  (Services), 
tendered  for  filing  on  behalf  of  its 
operating  companies.  The  Cincinnati 
Gas  &  Electric  Company  and  PSI  Energy. 
Inc.  (collectively  Cinergy  Operating 
Companies)  a  Letter  Agreement,  dated 
April  24,  2000,  as  a  supplement  to  the 
Service  Agreement  No.  43,  dated 
January  22,  1997,  between  Southwestern 
Electric  Cooperative,  Inc.  (SWEC)  and 
the  Cinergy  Operating  Companies  under 
the  COC  FERC  Electric  Market-Based 
Power  Sales  Tariff,  Volume  No.  7. 

SWEC  and  the  Cinergy  Operating 
Companies  have  agreed  to  procedures 
for  the  curtailment  of  some  of  SWEC's 
load. 

Copies  of  the  filing  were  served  on 
SW^C  and  the  State  Regulatory 
Commissions  of  Illinois.  Ohio.  Kentuckv 
and  Indiana. 

Comment  date:  June  20,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Allegheny  Energy  Service 
Corporation,  on  behalf  of  Allegheny 
Energy  Supply  Company,  LLC 

[Docket  No.  EROO-2626-OOOl 

Take  notice  that  on  May  30,  2000, 
Allegheny  Energy  Service  Corporation 
on  behalf  of  Allegheny  Energy  Supply 
Company,  LLC  (Allegheny  Energy 
Supply)  filed  Amendment  No.  1  to 
Supplement  No.  12  to  the  Market  Rate 
Tariff  to  incorporate  a  Settlement 
Procedures  Agreement  with  Citizens 
Power  Sales  LLC  into  the  tariff 
provisions. 

Allegheny  Energy  Supply  Company 
requests  a  waiver  of  notice  requirements 
to  make  the  Amendment  effective  as  of 
May  23,  2000. 


Copies  of  the  filing  have  been 
provided  to  the  Public  Utilities 
Commission  of  Ohio,  the  Pennsvlvania 
Public  Utility  Commission,  the 
Maryland  Public  Service  Commission, 
the  Virginia  State  Corporation 
Commission,  the  West  Virginia  Public 
Service  Commission,  and  all  parties  of 
record. 

Comment  date:  June  20,  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Duquesne  Light  Company 

(Docket  No.  EROO-2627-OOO] 

Take  notice  that  on  May  30.  2000. 
Duquesne  Light  Company  (DLC)  filed  a 
Service  Agreement  dated  Mav  8,  2000 
with  Constellation  Power  Source  under 
DLC's  Open  Access  Transmission  Tariff 
(Tariff).  The  Service  Agreement  adds 
Constellation  Power  Source  as  a 
customer  under  the  Tariff 

DLC  requests  an  effective  date  of  May 
8.  2000  for  the  Service  Agreement. 

Comment  date:  June  20.  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Broad  River  Energy  LLC 

[Docket  .No.  ER0O-2628-O00) 

Take  notice  that  on  May  30.  2000. 
Broad  River  Energy  LLC  (Broad  River) 
tendered  for  filing  an  executed  umbrella 
service  agreement  under  which  Broad 
River  will  make  short-term  market- 
based  power  sales  under  its  Market- 
Based  Rate  Tariff.  FERC  Electric  Tariff 
Original  Volume  No.  1.  to  Carolina 
Power  &  Light  Company  (CP&L). 

Broad  River  requests  an  effective  date 
of  June  1.  2000.  for  the  umbrella  service 
agreement. 

Broad  River  states  that  a  copy  of  the 
filing  has  been  served  on  CP&L. 

Comment  date:  June  20.  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  FJM  Interconnection,  L.L.C. 

[Docket  No.  EROO-2629-OOO] 

Take  notice  that  on  Mav  30.  2000. 
PJM  Interconnection.  L.L'C.  (PJM). 
tendered  for  filing  two  executed 
umbrella  service  agreements  for  network 
integration  transmission  ser\ice  under 
state  retail  access  programs  under  the 
PJM  Open  Access  Transmission  Tariff 
with  BGE  Home  Products  &  Service.  Inc. 
and  ECONnergy  PA.  Inc.  with  effective 
dates  of  May  23.  2000  and  May  1.  2000. 
respectivelv. 

Copies  of  this  filing  were  served  upon 
the  parties  to  the  service  agreements  and 
the  state  commissions  within  the  PJM 
control  area. 

Comment  date:  June  20,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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9.  California  Power  Exchange 
Corporation 

U)()(  kct  Ni)   KR0O-263O-00t)l 

Take  notice  that  on  Mav  30.  2000.  the 
California  Power  E.xchangH  Corporation 
(CalPX)  tendered  for  Tding  its  Tariff 
Amendment  No.  1,S.  desij^ned  to  track 
changes  in  the  Payments  (Calendar 
implemented  by  Tariff  Amendment  No 
25  of  the  C,alifornia  Independent  System 
Operator  (Corporation. 

(,alPX  requests  an  effective  date  of 
lulv  24,  2000 

Comment  datf:  )une  20.  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  California  Power  Exchange 
Corporation 

IDockHt  No   KK0O-2ftn-<)O()l 

Take  notice  that  on  May  30,  2000.  the 
California  Power  Exchange  Ck>rporation 
(CalPX)  tendered  for  filing  proposed 
Tariff  Amendment  No   16.  designed  to 
track  certain  changes  implemented  by 
Tariff  Amendment  Nos   25  and  28  of  the 
California  Independent  System  Operator 
Corporation  (CAISO) 

CalPX  requests  an  effective  date  of 
March  27.  2000  for  changes  related  to 
charges  for  cancellation  of  maintenance 
outages  and  )une  15.  2000  for  payments 
and  charges  related  tt)  the  (iAISO's 
Demand  Relief  Program 

Comment  date  June  20.  2000,  in 
accordance  with  Standard  Paragraph  K 
at  the  end  of  this  notice 

11.  California  Power  Exchange 
Corporation 

|l)(i(  kfl  Nc,    KK()()-Jt.  iJ   (M)()| 

Take  notice  that  on  May  30,  2000.  the 
('alifornia  F'ower  Exchange  Corporation 
(CalPX)  tendered  for  filing  its  Tariff 
Amendment  No    17.  designed  to  track 
the  ten-minute  market  implemented  bv 
Tariff  Amendment  No  29  of  the 
CCalifornia  Indepeiuient  System  CJperator 
(k)rporatitm 

CalPX  requests  an  effective  date  to 
coincide  with  the  effec  tivc  liate  of 
CAI.SO's  ten-minute  market  iii  its  Tariff 
Amendment  No  29. 

(k)mment  date  June  20.  2()()().  in 
d(;cordanc:e  with  Stand.ird  Paragraph  V. 
at  the  end  of  this  riotu  e 

12.  Entergy  Services,  Inc. 

IDiM  k.'i  N.I   KKlKi-  ^t,  I  I   (iiKil 

Take  notice  that  on  Mav  W.  2t)l)0. 
Kntergv  Serviies,  Ini   .  on  behalf  ot 
Kntergv  l.otusiana.  Iik   ,  tendered  lor 
filing  an  Interconnet  turn  dnii  Operating 
.•\greement  with  (ileco  Midstream 
Resources  LLC  (Cleci)).  and  a  (ieiierator 
Imbalance  .Agreement  with  Cle( o. 


Comment  date:  June  20.  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice, 

13.  Entergy  Services,  Inc. 

|l)o(  kcl  N(J   KKOO-^ti  t4-<)tH)| 

Take  notice  that  on  May  30.  20P0. 
Entergy  Services.  Inc..  on  behalf  of 
Enlergv  Mississippi.  Inc..  tendered  for 
filing  an  Interconnection  and  Operating 
Agreement  with  Warren  Power.  LLC 
(VVarren).  and  a  Generator  Imbalance 
.Agreement  with  WcUTen. 

Comment  date:  lune  20,  2000.  in 
accordance  with  Standard  Paiagraph  E 
at  the  end  of  this  notice. 

14.  Consumers  Energy  Company 

11)()(  kel  No   h;R00-2h  l.i-tKIOl 

Take  notice  that  on  May  30.  1999. 
Consumers  Energy  Company 
((Consumers)  tendered  for  filing  an 
executed  transmission  service 
agreement  with  Croswell  Light  &  Power 
(Customer)  pursuant  to  the  Joint  Open 
Access  Transmission  Service  Tariff  filed 
on  December  31.  1996  by  Consumers 
and  The  Detroit  Edison  Company 
(Detroit  Edison). 

The  agreement  has  an  effective  date  of 
May  5.  2000. 

Copies  of  the  filed  agreement  were 
served  upon  the  Michigan  Public 
.Service  (Commission,  Detroit  Edison, 
and  the  Customer 

Comment  date:  lune  20,  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  PJM  Interconnection,  L.L.C. 

|l)()(  kct  No    ER0()-2fi  IfWJOOl 

Take  notice  that  on  May  30.  2000. 
P|M  Interconnection,  L.LX:  (PJM). 
tendered  for  filing  amendments  to  the 
service  agreement  for  Network 
Integration  Transmission  Service  for 
PP&L  Inc  (now  PPL  Electric  Utilities 
Corporation)  (PPL)  so  as  to  reflect  that, 
commencing  Mav  1.  2000,  the  load  of 
the  Borough  of  Lewisberry. 
Pennsylvania  (Lewisberry)  will  be 
served  by  PPL  rather  than  GPL'. 

Copies  of  this  filing  were  served  upon 
PPL.  GPU.  Lewisberry.  and  the 
Pennsylvania  Public  Utility 
(.ommissicm 

PIM  requests  an  effective  date  of  May 
1 .  2()()().  for  the  amendments  to  the 
service  agreements 

Comment  date  June  20.  2000.  in 
.ic:( Drdant  e  with  Standard  Paragraph  E 
,it  the  end  of  this  notice. 

16.  Deseret  Generation  &  Transmission 
(Co-operative 

'Dm  k.'t  No   KR()0-2tir-0()(l| 

Take  notice  that  on  Mav  30.  2000. 
Deseret  (feneration  ilc  Transmission  (Co- 


operative tendered  an  informational 
filing  in  compliance  with  its  rate 
schedules.  The  filing  sets  forth  the 
revised  approved  costs  for  member- 
owned  generation  resources  and  the 
revised  approved  reimbursements  under 
its  Resource  Integration  Agreements 
with  two  of  its  members,  Garkane  Power 
Association,  Inc.,  and  Moon  Lake 
Electric  Association,  Inc. 

A  copy  of  this  filing  has  been  served 
upon  all  of  Deseret's  members. 

Comment  date:  June  20.  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Broad  River  Energy  Ll-C 

ILkicket  No   EROO-2638-OOOj 

Take  notice  that  on  May  30,  2000, 
Broad  River  Energy  LLC  (Broad  River) 
tendered  for  filing  Amendment  Nos.  2 
and  3  to  the  long-term  market-based  rate 
power  purchase  agreement  between 
Broad  River  and  Carolina  Power  &  Light 
Company  (the  Agreement),  which  was 
accepted  for  filing  by  the  Commission  in 
an  order  dated  November  23,  1999  in 
Docket  No.  EROO-38-000  (89  FERC 
161.202). 

Broad  River  requests  em  effective  date 
concurrent  with  the  commencement  of 
service  under  the  Agreement. 

Broad  River  states  that  a  copy  of  the 
filing  has  been  served  on  Carolina 
Power  &  Light  Company. 

Comment  date:  June  20,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E..  Washington.  DC. 
20426.  in  accordance  witbRules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
www.ferc.fed.us/  online/rims. htm  (call 
202-208-2222  for  assistance). 

I.inwood  A.  Watson.  Jr.. 

A(  tinti  .Sf^t Tffiin 

IKK  l)o(    ()(>-147U5  Kilt'd  fi-^1-00:  H:4,t  dm| 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Sunshine  Act  Meetings 

lune  7.  2000. 

The  following  notice  of  meeting  is 
published  pursuant  to  section  3(A)  of 
the  (jovemment  in  the  Sunshine  Act 
(Pub.  L.  No.  94-409).  5  U.S.C  552B: 
AGENCY  HOLDING  MEETING:  Federal 
Energy  Regulatory  Commission. 
DATE  AND  TIME:  June  14.  2000.  10:00  a.m. 
PLACE:  Room  2C.  888  First  Street.  N.E.. 
Washington,  D.C.  20426. 
STATUS:  Open. 
MATTERS  TO  BE  CONSIDERED:  Agenda. 

•  NOTE:  Items  listed  on  the  agenda  mav  be 
deleted  without  further  notice. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

David  P.  Boergers.  Secretary,  Telephone 
(202)  208-0400.  For  a  recording  listing 
items  stricken  from  or  added  to  the 
meeting,  call  (202)  208-1627. 
This  is  a  list  of  matters  to  be 
considered  by  the  Commission.  It  does 
not  include  a  listing  of  all  papers 
relevant  to  the  items  on  the  agenda: 
however,  all  public  documents  may  be 
examined  in  the  reference  and 
information  center. 

743rd— Meeting  June  14,  2000,  Regular 
Meeting  (10:00  a.m.) 

Consent  Agenda — Markets,  Tariffs  and 
Rates — Electric 

CAE-1. 

Docket*  EROO-22<15.  000.  Wisconsin  Public 
Service  Corporation 
C.\£-2. 

Omitted 
CAt:-3. 

Docket#  EROO-2208.  000.  California 
Independent  System  Operator 
Corporation 
CAE^. 

Docket*  EROO-22.56.  000.  TXU  Electric 

Company 
Other#s  EROO-2257.  000,  TXU  Electric 
Company  and  TXU  Sesco 
CAE-.S. 

Docket*  EROO-2268.  000,  Pinnacle  West 
Capital  Corporation 
CAE-6. 

Omitted 
CAE-7. 

Docket*  EROa-2274.  000.  California 
Independent  System  Operator 
Corporation 
CAE-8. 

Docket*  EROO-2309.  000,  Allegheny 
Energy  Supply  Company.  L.L.C  The 
Potomac  Edison  Company  and  West 
Penn  Power  Company 
CAE-9 

Docket*  EROO-2297,  000.  New  England 
Power  Pool 
CAE-1 0. 
Omitted 


CAE-n. 

Omitted 
CAE-12. 

Docket*  EROO-2148.  000.  New  England 
Power  Pool 
CAE-1 .3. 

Docket*  EROO-1655,  000.  Southern 

Company  Services.  Inc. 
Other#s  EROO-1655  001  Southern 
Company  Services.  Inc. 
CAE-1 4. 

Omitted 
CAE-1 5. 

Docket*  EROO-1711.  000.  Public  Service 

Company  of  New  Mexico 
Other*s  EL00^6.  000,  Entergy  Power 
Marketing  Corporation  v.  Southwest 
Power  Pool.  Inc. 
ELOO-53,  000.  Texas-New  Mexico  Power 
Company  v.  Public  Service  Company  of 
New  Mexico 
EROO-1829,  000.  Southwest  Power  Pool. 
Inc. 
CAE-1 6 

Docket*  EROO-175.  000.  Utilicorp  United 

Inc. 
Other#s  EROO-175  001  Utilicorp  United 
Inc. 
CAE-1 7. 

Docket*  OA96-194.  000,  Niagara  Mohawk 
Power  Corporation 
CAE-18. 

Omitted 
CAE-19. 
Docket*  ECOO-66.  000.  Consolidated  Water 
Power  Company  Stora  Enso  OYJ 
CAE-20. 

Docket*  ER99-2770  001  Florida  Power  & 

Light  Company 
Other#s  EL99-69  001  Florida  Power  & 
Light  Company 
CAE-21. 

Omitted 
CAE-22. 

Omitted 
CAE-23. 

Docket*  EF99-3021  001  United  States 
Department  of  Energy — Southeastern 
Power  Administration 
CAE-24. 

Docket*  OA97-163  009  Mid-Continent 

Area  Power  Pool 
Other*s  OA97-658  009  Mid-Continent 

Area  Power  Pool 
ER97-1162  008  Mid-Continent  .^rea  Power 
Pool 
CAE-25. 

Docket*  EROO-1598  001  Baltimore  Gas  & 
Electric  Company.  Calvert  Cliffs.  Inc., 
Constellation  Generation.  Inc.  and 
Constellation  Power  Source.  Inc. 
CAE-26. 

Omitted 
CAE-27. 

Docket*  ELOO-12  001  Tennessee  Power 
Company 
CAE-28. 

Docket*  OAOO-5.  000.  Commonwealth 
Edison  Company  and  Commonwealth 
Edison  Company  of  Indiana.  Inc. 
CAE-29. 
Docket*  NIOO-2.  000.  Department  of 
Energy — Bonneville  Power 
Adminstration 
CAE-30. 
Omitted 


Consent  Agenda — Markets.  Tariffs  and 
Rates — Gas 

CAG-1. 

Docket*  RPOO-289.  000.  Tennessee  Gas 
Pipeline  Companv 
CAG-2. 

Docket*  RP96-383  004  Dominion 
Transmission.  Inc.  (formerlv  CNG 
Transmission  Corporation) 
CAG-3. 

Docket*  RPOO-284.  000.  Southern  Natural 
Gas  Compan\ 
C\G-A. 

Docket*  RPOO-243.  000,  .Alliance  Pipeline 
LP. 
CA(>-5 

Omitted 
CAG-6. 

Omitted 
CAG-7. 

Docket*  RP9b-249.  000.  Columbia  Gas 

Transmission  Corporation 
(Dther*s  RP98-250.  000.  Columbia  Gulf 
Transmission  Companv 
CAG-8. 

Docket*  T,MOO-l-22.  001,  Dominion 
Transmission.  Inc.  (formerK  CNG 
Transmmission  Corporation) 

CAOg. 

Docket*  RPOO-24.  005.  Transc  ontinental 
Gas  Pipe  Line  Corporation 
CAC]-10. 

Docket*  RP97-287.  050,  El  Paso  Natural 
Gas  Compan\ 
CAG-1 1. 

Docket*  PROO-5.  001.  Coral  Mexico 

Pipeline.  L.L.C, 
Other*s  PROO-5.  000.  Coral  Mexico 
Pipeline,  L.L.C, 

Consent  Agenda — Energy  Projects — Hydro 

CAH-1. 

Omitted 
CAH-2. 

Docket*  P-2588.  005.  Cit\  of  Kaukauna. 
Wisconsin 
CAH-3. 

Omitted 
CAH--1. 

Docket*  P-2543.  045.  Montana  Power 
Company 

Consent  Agenda — Energy  Protects — 
Certificates 

C.\C-1. 

Docket*  CPOO-196.  000.  Transcontinental 
Gas  Pipe  Line  Corporation 
CAC-2. 

Docket*  CPOO-36.  000.  Guardian  Pipeline 

L.L.C. 
Other*s  CPOO-37.  000.  Guardian  Pipeline 

L.L.C. 
CPOO-38.  000.  Guardian  Pipeline  LLC 
C.AC-3, 

Omitted 
CAC-4. 

Docket*  CP96-684.  001.  Interenergy 

Sheffield  Processing  Company  and  Bear 
Paw  Energy.  LLC, 
CAC-5. 

Docket*  CPOO-58.  000.  Columbia  Gas 
Transmission  Corporation 
CAC-6. 

Omitted 
CAC-7. 
Omitted 
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t.AC      H 

C.AC-'t 

I)()i  ket#  KM'IM    ir   l)()J    l.inil'ivviifrs 
Nolifii  atiori  Kx|i.iiiiicil  (.. ileum k  hI 
Kxi  lusiniis  .iiiil  OtIiiT  Kiivirmmifiitril 
KiliriK  Keqiiiri'tiu'iits 
CAC-IO 
Omitted 

Eneqfv  Profrcts  -Ihdrn  Anfiiilii 

H-l   Res«rvoil 

Energy-  Pro/trf.s — Ct'rtitn  utvs  Afienda 

C-1 

Reservod 

Markets.  Tariffs  nnd  Rates — Elt'ctrit  Agenda 

E-1 

Reserved 

Markets.  Tariffs  and  Bates — (!as  .\nenda 

C-1 

Reserved 

David  P.  Boen;eni. 

Secretarx 

IKK  Doi    ()(>- 148. U)  Kilfd  (>-«-<)().  ll)5it.iml 

BILUNO  CODE  S717-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-«714-9) 

Draft  DIoxIn  Reassessmant 
Documanta;  Toxicity  Equlvalanca 
Factors  (TEFs)  for  Oioxin  and  Ralatad 
Compounds  and  Intagrated  Summary 
and  Riak  Charactarizatlon  for  2,3,7,8- 
Tatrachlorodibanzo-p-OloxIn  (TCDD) 
and  Ralatad  Compounds 

AGENCY:  Environmental  Protection 

Agency 

ACTION:  Notice  of  pef)r  rnview  work.shop 

and  public  conimont  period 


SUMMARY:  The  U.S.  Environmental 
Protection  Agency  (EPA)  is  announcing 
that  an  EPA  contractor  will  be 
organizing,  convening,  and  conducting 
an  external  peer  review  work.shop  to 
review  the  external  rev-ew  draft 
documents  entitled.  Part  U  Chapter  9: 
Toxicity  Equivalents;  Factors  (TEFs)  for 
Dioxin  and  Related  (Compounds 
(hereafter.  TF:F  chapter)  and  Pari  III 
Integrated  .Summarv  and  Risk 
Characterization  for  2..\.7 .^■ 
Tetra{:hlorodibenzo-p-Dioxin  (Tf'DD) 
and  Related  (iompounds  (hert^after, 
Integrated  Summarv  and  Risk 
Characterization)  The  EPA  is  also 
announcing  an  extended  public 
c:omment  perioil  for  these  two  draft 
documents   The  peer  review  workshop 
will  be  organized,  convened,  and 
conducted  hv  the  Eastern  Research 
Croup,  Inc.  (ERCl).  an  EPA  contrat  tor  for 
this  external  scientific  peer  review  The 


documents  were  prepared  by  the  EPA's 
Office  of  Research  and  Development 
(ORD)  and  with  the  involvement  of 
other  federal  agencies,  in  particular  the 
National  Institutes  of  Health's  National 
Institute  of  Environmental  Health 
.Sciences.  EPA  will  consider  the  peer 
review  advice  and  public  comment 
submissions  in  revising  these  draft 
dioxin  reassessment  documents  in 
preparation  for  an  upcoming  review  by 
EPA's  Science  Advisory  Board  (SAB). 
DATES:  The  two-day  peer  review 
workshop  will  be  held  on  Tuesday.  luly 
25.  2000.  9  a.m.  to  5:30  p.m.  and 
Wednesday,  July  26.  2000.  8:30  am  to 
5:00  p.m  Members  of  the  public  may 
attend  as  observers,  and  there  will  be  a 
limited  time  for  comments  from  the 
public.  The  extended  public  comment 
period  begins  June  12.  2000.  and 
concludes  two  weeks  following  the 
.SAB's  peer  review  meeting  on  the 
dioxin  reassessment  which  is  scheduled 
for  October  2000.  The  specific  date  of 
that  meeting  has  not  been  determined. 
EPA  will  announce  in  a  subsequent 
Federal  Rejpster  (FR)  notice  the  formal 
closing  date  of  the  public  comment 
period. 

ADDRESSES:  The  external  peer  review 
workshop  will  be  held  at  the  Holiday 
Inn  Capital.  550  C  Street.  SW. 
Washington.  DC  20024.  Tel:  202-479- 
4000  The  Eastern  Research  Group,  Inc. 
(ERG),  an  EPA  contractor,  is  organizing, 
convening,  and  conducting  the  peer 
review  workshop.  To  attend  the 
workshop  as  an  observer,  please  register 
bv  Monday,  luly  17,  2000.  by  calling 
ERG  at  Tei:  781-674-7374,  or  send  a 
facsimile  to:  781-674-2906.  Space  is 
limited,  and  registrations  to  attend  will 
be  accepted  on  a  first-come,  first-served 
basis.  Time  will  be  set  aside  each  day 
to  hear  comments  from  observers. 
Individual  comments  will  be  limited  to 
no  more  than  5  minutes  per  person,  and 
the  number  of  people  giving  oral 
comments  will  be  limited  by  the  time 
available   If  you  wish  to  make 
comments  at  the  workshop,  please  sign 
up  in  advance  by  contacting  ERG. 
Commenters  will  be  scheduled  on  a 
first-come,  first-served  basis.  Please 
reference  the  'EPA  Dioxin  Workshop" 
when  contacting  ERG  or  the  hotel. 

Dnt  unipnt  Availability:  The  primarv 
distribution  method  for  the  external 
review  drafts  of  the  TEF  chapter  and 
Integrated  Summary  and  Risk 
Characterization  to  the  public  will  be 
via  the  Internet  on  ORD's  National 
Center  for  Environmental  As.sessment 
(NC'EA)  website.  These  external  review 
dr.ifts  are  available  at  http:// 
imiv  t'pa.fiov/ncfu ^dioxin  htm  These 
(i(>(  uments  can  be  viewed  and 


downloaded  from  the  Internet  for 
review  and  comment.  Background 
information  is  also  available  at  the 
above-mentioned  website.  This 
information,  provided  as  background 
only,  consists  of  other  exposure  and 
health  sections  of  the  reassessment, 
specifically  Part  I:  Estimating  Exposure 
to  Dioxin-Like  Compounds  (Volumes  2- 
4)  and  Part  II:  Health  Assessment  for 
2.3.7.8-Tetrachlorodibenzo-p-Dioxin 
(TCDD)  and  Related  Compounds 
(Chapters  1-8). 

In  addition,  a  Compact  Disk-Read 
Only  Memory  (CD-ROM)  containing  the 
external  review  draft  of  the  TEF  chapter 
and  the  background  information,  is 
available  from  EPA's  National  Service 
Center  for  Environmental  Publications 
(NSCEP)  in  Cincinnati.  Ohio  (telephone: 
1-800-490-9198.  or  513-489-8190; 
facsimUe  513-489-8695).  If  you  are 
requesting  a  copy  of  the  CD-ROM. 
please  provide  your  name,  mailing 
address,  and  reference  the  "Dioxin  CD" 
and  Document  number  EPA/600/P-00/ 
OOlAb-Ae.  The  background  documents 
are  available  only  on  CI>-ROM  and  the 
Internet. 

Also,  a  limited  number  of  paper 
copies  of  only  the  draft  TEF  chapter  and 
the  Integrated  Summary  and  Risk 
Characterization  will  be  available  from 
NSCEP.  If  you  are  requesting  a  paper 
copy  of  either  the  draft  TEF  chapter  or 
draft  Integrated  Summary  and  Risk 
Characterization,  please  provide  your 
name,  mailing  address,  and  the 
document  title  and  number.  Part  II. 
Chapter  9:  Toxicity  Equivalence  Factors 
(TEFs)  for  Dioxin  and  Related 
Compounds,  Document  number  NCEA- 
1-0836;  and/or  Part  III.  Integrated 
Summary  and  Risk  Characterization  for 
2,3,7.8-Tetrachlorodibenzo-p-Dioxin 
(TCDD)  and  Related  Compounds, 
Document  number  EPA/600/P-00/ 
OOlAg.  Copies  of  draft  documents  or 
background  information  are  not 
available  from  ERG. 

Comment  Submission:  Comments 
may  be  mailed  to  the  Technical 
Information  Staff  (86230).  NCEA-W. 
U.S.  Environmental  Protection  Agency, 
1200  Pennsylvania  Avenue,  NW.,  Ariel 
Rios  Building.  Washington.  DC  20460. 
or  delivered  to  the  Technical 
Information  Staff  at  808  17th  Street. 
N\V.,  5th  Floor.  Washington,  DC  20006; 
telephone:  202-564-3261;  facsimile: 
202-565-0050.  Comments  should  be  in 
writing.  Please  submit  one  unbound 
original  with  pages  numbered 
consecutively,  and  three  copies  of  the 
comments.  For  attachments,  provide  an 
index,  number  pages  consecutively  with 
the  comments,  and  submit  an  unbound 
original  and  three  copies.  Electronic 


comments  may  be  emailed  to: 
dioxin.ncea@epa.gov. 

Please  note  tJiat  all  technical 
comments  received  in  response  to  this 
notice  will  be  placed  in  a  public  record. 
For  that  reason,  commentors  should  not 
submit  personal  information  (such  as 
medical  data  or  home  address), 
Confidential  Business  Information,  or 
information  protected  by  copyright.  Due 
to  limited  resources,  acknowledgments 
will  not  be  sent. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
workshop  information,  registration,  and 
logistics,  contact  ERG,  110  Hartwell 
Avenue,  Lexington,  Massachusetts, 
02421-3136;  Tel:  781-674-7374;  Fax: 
781-674-2906. 

For  information  on  the  public 
comment  period,  contact  Linda  C. 
Tuxen,  NCEA,  telephone:  202-564- 
3332;  facsimile:  202-565-0090;  or 
email:  tuxen.linda@epa.gov.  This  is  an 
extended  public  comment  period  that 
will  continue  until  the  SAB  meeting  in 
the  Fall  2000.  It  is  very  important  to 
note  that,  as  the  dioxin  reassessment 
process  continues,  two  versions  of  the 
draft  sections  will  be  put  on  the  dioxin 
website.  The  external  review  drafts,  the 
availability  of  which  are  announced  in 
this  FR  notice,  will  be  replaced  by  the 
SAB  review  drafts  in  early  September. 
The  public  is  requested  to  maJce  clear  in 
their  submitted  comments  on  which 
draft  document  they  are  commenting. 
SUPPLEMENTARY  INFORMATION:  In  April 
1991,  EPA  announced  that  it  would 
conduct  a  scientific  reassessment  of  the 
health  risks  of  exposure  to  dioxin  and 
dioxin-like  compounds.  Previous  EPA 
dioxin  assessment  documents,  one  final 
and  one  draft,  were  completed  in  1985 
and  1988,  respectively.  EPA  undertook 
the  1991  reassessment  in  light  of 
significant  advances  in  our  scientific 
understanding  of  mechanisms  of  dioxin 
toxicity,  significant  new  studies  of 
dioxin's  carcinogenic  potential  in 
humans  and  increased  evidence  of  other 
adverse  health  effects.  EPA  has  worked 
to  mcike  each  phase  of  the  dioxin 
reassessment  an  open  and  participatory 
process.  These  efforts  have  included  the 
involvement  of  outside  scientists  as 
principal  authors  of  several  chapters, 
frequent  public  meetings  to  report 
progress  and  take  public  comment,  and 
publication  of  early  drafts  for  public 
comment  and  peer  review.  Early  in  the 
reassessment  process,  EPA  held  public 
meetings  (1991  and  1992)  to  inform  the 
public  of  the  Agency's  plans  and 
activities  for  the  reassessment,  to  hear 
and  receive  public  comments  and 
reviews  of  the  proposed  plans,  and  to 
receive  any  current,  scientifically 
relevant  information.  In  1992  and  1993, 


the  Agency  convened  three  peer-review 
workshops  to  review  early  drafts  of  the 
reassessment  chapters. 

In  September  1994,  EPA  released  the 
external  review  drafts  of  the  health 
effects  and  exposure  documents  which 
amounted  to  over  2,200  pages.  In  late 
1994  EPA  took  public  comment  and 
held  numerous  public  meetings  across 
the  country  on  the  drafts,  followed  bv 
SAB  review  of  the  draft  dioxin 
reassessment  in  May  1995.  The  SAB's 
report  was  received  in  the  Fall  of  that 
year.  In  its  report  to  the  Agency,  the 
SAB  responded  favorably  ta  most 
portions  of  the  reassessment,  but 
recommended  substantive  revision  of 
two  key  sections.  The  SAB 
recommended  the  revision  of  these  two 
sections.  Chapter  8:  Dose-Response 
Modeling  for  2,3,7,8-TCDD  and  the  Risk 
Characterization  document,  and  the 
development  of  an  additional  document 
that  would  focus  on  the  toxicity 
equivalent  factors  (TEFs)  for  dioxin  and 
dioxin-like  compounds.  In  addition  to 
these  substantive  recommendations,  the 
SAB  suggested  that  the  redrafting 
process  include  broader  participation  of 
outside  scientists  from  both  the  public 
and  private  sectors.  They  also  requested 
that  the  two  redrafted  chapters  and  the 
new  TEF  chapter  be  submitted  to 
independent  external  peer  review, 
before  being  returned  to  the  SAB  for  re- 
review.  With  respect  to  Chapters  1-7  of 
the  health  document  and  the  full 
exposure  reassessment  document,  the 
SAB  accepted  these  sections.  They 
suggested  that  the  sections  be  updated 
to  address  public  and  SAB  comments 
and  to  incorporate  new  scientific  data, 
but  the  SAB's  report  stated  that 
substantive  further  review  of  these 
sections  by  the  SAB  was  not  needed. 

After  receipt  of  the  SAB's  report,  the 
Agency  worked  with  over  40  individual 
stakeholders  from  the  private  and  public 
sectors,  representing  environmental, 
industry,  academic,  state,  and  other 
public  interest  and  public  health 
communities,  on  the  next  steps  and  to 
gather  input  on  possible  approaches  for 
conducting  the  revision  process.  The 
Agency  has  tried  to  keep  these 
individuals  apprised  of  reassessment 
activities  at  critical  points  in  the 
revision  process.  The  Agency  expects 
that  these  individuals  will  be  important 
avenues  of  public  comment  on  the  draft 
documents. 

The  final  dioxin  reassessment  will 
consist  of  three  parts.  Part  I:  Estimating 
Exposure  to  Diojcin-Like  Compounds 
focuses  on  sources,  levels  of  dioxin-like 
compounds  in  environmental  media, 
and  human  exposures.  Part  II:  Health 
Assessment  for  2,3,7,8- 
Tetrachlorodibenzo-p-Dioxin  (TCDD) 


and  Related  Compounds  includes 
information  on  critical  human  health 
end  points,  mode  of  action, 
pharmacokinetics,  dose-response,  and 
TEFs.  There  will  be  a  total  of  nine 
chapters  in  Part  U.  Part  III:  Integrated 
Summary  and  Risk  Characterization  for 
2,3,7,8-Tetrachlorodibenzo-p-Dioxin 
(TCDD)  and  Related  Compounds  is 
intended  to  be  a  stand-alone  document. 
In  this  part,  key  findings  pertinent  to 
understanding  the  potential  hazards  and 
risks  of  dioxins  are  described  and 
integrated,  including  a  discussion  of  all 
important  assumptions  and 
uncertainties. 

The  two  draft  documents  that  are  the 
subject  of  the  independent  scientific 
peer  review  meeting  announced  today 
are  the  new  TEF  chapter  and  the 
updated,  revised,  and  reformatted 
Integrated  Summar\'  and  Risk 
Characterization.  The  TEF  chapter  was 
developed  as  a  result  of  a 
recommendation  from  the  SAB  to  gather 
in  one  place  the  discussion  and 
scientific  information  on  the  complex 
issue  and  use  of  TEFs  for  dioxin  and 
dioxin-like  compounds.  The  draft  TEF 
chapter  was  developed  by  a  team  of 
experts  and  has  undergone  internal  EPA 
review.  The  Integrated  Summar}'  and 
Risk  Characterization,  formerly 
identified  as  Chapter  9:  Risk 
Characterization  in  the  1994  draft 
reassessment,  was  initially  revised  using 
a  wTiting  team  process.  The  writing 
team  was  composed  of  approximately 
12  leading  scientific  experts  in  fields 
related  to  dioxin  exposure  and  health 
effects.  These  experts  came  from  a  wide 
range  of  public  and  private 
organizations,  as  well  as  academia.  A 
preliminary  revised  draft  was  developed 
by  a  writing  group  and  was  reviewed  by 
the  40  individual  stakeholders.  This 
preliminary'  draft  was  used  as  the 
framework  for  an  extensively  revised 
document  developed  by  a  small  internal 
EPA  v^iting  group. 

The  thira  section  of  the  reassessment 
on  which  the  SAB  recommended 
substantive  revisions  is  Chapter  8:  Dose- 
Response  Modeling  for  2.3.7.8-TCDD. 
The  draft  Chapter  8  underwent  public 
comment  and  external  peer  review  in 
March  1997.  A  wTiting  team  developed 
the  draft  final  chapter  based  on  the  peer 
review  emd  public  comments  and  any 
relevant  new  scientific  data  in  Januan, 
2000.  Because  this  section  has  already 
undergone  extensive  review,  we  are  not 
soliciting  further  comments.  The  next 
step  for  Chapter  8  is  SAB  review  in  the 
Fall  2000. 

After  the  July  25  and  26  external  peer 
review  workshop,  the  TEF  chapter  and 
Integrated  Summary  and  Risk 
Characterization  will  be  revised  to 
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reflect  the  cmnments  of  the  independent 
scnentific:  peer  reviewers,  other  Federal 
agencies,  and  the  puhlic.  In  the  Fall,  the 
SAB  will  conduct  a  scientific  peer 
review  of  the  TEF  chapter,  the  dose- 
re.sponse  m()delin^  chapter,  and  the 
Integrated  .Summarv  and  Risk 
Characterization  The  SAB  review  will 
be  anounced  in  the  Federal  Register 
EPA  expects  to  conc;lude  the  dioxin 
reassessment  about  six  months  fnim 
now.  incorporating  appropriate  changes 
that  have  been  indicated  by  the 
comments  of  Federal  agencies,  the 
public,  the  external  peer  reviewers,  and 
the  SAB  review  panel.  Final  SAB 
approval  is  needed  to  produce  a  final 
EPA  dioxin  reassessment  document. 

Dated    liine  (>.  JOOt) 
Norine  E.  Noonan, 

Assistant  Administrtitur  Idt  Hfsrun  h  niul 

I)fvfli)pmfnt 

IKK  t)(i(    00-1485.T  Filed  b-^^-OO;  H:45  am) 

BiLUNG  cooe  eatoso-p 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6713-8] 

Casmalla  Disposal  Stta;  Notice  of 
Extension  of  ttw  Public  Comment 
Period  for  Proposed  CERCLA 
Administrative  De  Minimis  Settlement 

AGENCY:  Environmental  Protection 

Agency 

ACTION:  Notice:  extension  of  public 

comment  period. 

SUMMARY:  In  accordance  with  section 
122(i)  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act,  as 
amended  ("CERCLA'),  42  L'.S.C. 
9622(i).  and  section  7003(d)  of  the 
Resource  Conservation  and  Recovery' 
Act,  as  amended  CRCRA ')  42  U.S.C. 
6973(d),  the  Environmental  Protection 
Agency  ("EPA")  pn)vided  notice  in  the 
March  15,  '2000,  Federal  Register,  65  FR 
13967-13969,  of  a  proposed 
administrative  c/e  minimis  settlement 
concerning  the  Casmalia  Disposal  .Site 
in  Santa  Barbara  (iounty,  California 
("the  Casmalia  Disposal  Site")  This 
notice  extends  the  public  comment 
period  through  |une  26,  2000  .Section 
122(g)  of  CERCLA,  42  U.S.C.  9622(g), 
provides  EPA  with  the  authority  to  enter 
into  administrative  df  mmimis 
settlements.  This  settlement  is  intended 
to  resolve  the  liabilities  of  433  settling 
parties  for  the  Clasmalia  Disposal  Site 
under  sections  106  and  107  of  CERC^LA, 
42  LI  S.C.  9606.  9607,  and  se(  tion  7003 
of  RCRA,  42  V  S C   6973    For  most  of 
the  settling  parties,  tht-  settlement  will 


also  resolve  their  Casmalia  Disposal 
Site-related  liability  for  the  response 
c;osts  incurred  or  to  be  incurred  by  the 
federal  Natural  Resources  Trustees'  (the 
United  States  Fish  and  Wildlife  Service, 
the  National  Oceanic  and  Atmospheric 
Administration,  and  the  United  States 
Department  of  the  Air  Force),  and 
potential  natural  resource  damages.  The 
settling  parties  will  pay  a  total  of  S27.6 
million  toward  Casmalia  Disposal  Site 
response  costs. 

Through  June  26,  2000.  EPA  will 
ret:eive  written  comments  relating  to  the 
settlement.  In  addition,  in  accordance 
with  section  7003(d)  of  RCRA.  42  U.S.C. 
6973(d).  EPA  will  hold  a  public  hearing 
to  receive  comments  on  the  proposed 
settlement,  on  June  26,  2000,  from  7-9 
p.m.,  in  the  Board  of  Supervisors' 
Hearing  Room,  at  the  County 
.Administration  Building,  511  E. 
Lakeside  Parkway.  Santa  Maria, 
California,  EPA  will  consider  all 
comments  it  receives  during  this 
comment  period,  and  may  modify  or 
withdraw  its  consent  to  the  settlement 
if  any  comments  disclose  facts  or 
considerations  indicating  that  the 
settlement  is  inappropriate,  improper, 
or  inadequate.  EPA's  written  responses 
to  all  comments  will  be  made  available 
at  the  EPA  Region  IX  Superfund 
Records  Center  (415-536-2000).  95 
Hawthorne  Street,  Suite  403  S.  San 
Francisco,  CA  94105-3901  and  at  the 
Santa  Maria  Library  (805-925-0994), 
420  South  Broadway,  Santa  Maria.  CA 
93454 

DATES:  Original,  signed  comments  must 
be  received  bv  EPA  on  or  before  June  26, 
2000. 

ADDRESSES:  Comments  should  be 
addressed  to  the  Regional  Hearing  Clerk, 
U.S.  EPA  Region  U(  (ORC-1),  75 
Hawthorne  Street,  San  Francisco.  CA 
94105-3901,  and  should  refer  to: 
Casmalia  Disposal  Site,  Santa  Barbara 
County,  CA.  US.  EPA  Docket  No.  99- 
02(a)  The  proposed  settlement  and 
additional  background  information 
relating  to  the  settlement  are  available 
for  inspection  at  the  EPA  Region  IX 
Superfund  Records  Center  (415-536- 
2000).  95  Hawthorne  Street.  Suite  403  S, 
San  Francisco,  CA  94105-3901  and  at 
the  Santa  Maria  Library'  (805-925- 
0994),  420  South  Broadway,  Santa 
Maria,  CA  93454   A  copy  of  the 
prf)posod  Administrative  Oder  on 
Consent  may  be  obtained  from  the 
Regional  Hearing  Clerk  at  the  address 
provided  above. 

FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Goldberg.  Assistant  Regional 
Coun.sel.  US.  EPA  Region  IX  (ORC-3). 
75  Hawthorne  Street.  San  Francisco.  CA 
94105-3901:  E-Mail: 


goldberg.karen@epa.gov;  Tel:  (415)  744- 
1382. 

Keitli  Takata. 

Director.  Supfrfiind  Division.  Rt'fiion  IX 
|FR  [)oi    00-14770  Filed  6-9-00:  8:45  amj 
BILUNG  COOE  ftsaO-50-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6714^1] 

Lancaster  Plating  SIta/Lllllngton,  NC; 
Notice  of  Proposed  Settlement 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  proposed  settlement. 

summary:  Under  section  122(h)(1)  of  the 
Comprehensive  Environmental 
Response.  Compensation,  and  Liability 
Act  (CERCLA),  the  Environmental 
Protection  Agency  (EPA)  has  proposed 
to  settle  claims  for  response  costs  at  the 
Lancaster  Plating  Site  (Site)  located  in 
Lillington,  North  Carolina,  with 
Kimrick,  Inc.  EPA  will  consider  public 
comments  on  the  proposed  settlement 
for  thirty  days.  EPA  may  withdraw  from 
or  modify  the  proposed  settlement 
should  such  comments  disclose  facts  or 
considerations  which  indicate  the 
proposed  settlement  is  inappropriate, 
improper,  or  inadequate.  Copies  of  the 
proposed  settlement  are  available  from: 
Ms.  Paula  V.  Batchelor.  U.S. 
Environmental  Protection  Agency, 
Region  IV,  CERCLA  Program  Services 
Branch,  Waste  Management  Division,  61 
Forsyth  Street,  SW.,  Atlanta,  Georgia 
30303,  (404)  562-8887. 

Written  comments  may  be  submitted 
to  Ms.  Batchelor  at  the  above  address 
within  30  days  of  the  date  of 
publication. 

Dated:  May  25,  2000. 
Franklin  E.  Hill, 

Chief.  CERCLA  Program  Senices  Branch. 
IV'asff  Management  Division 
(FR  Dor   00-14-772  Filed  6-9-00:  8:45  am] 
BILUNG  COOE  SaOO-SO-U 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[ET  Docket  No.  96-237.  FCC  00-181] 
3650-3700  MHz  Qovemment  Transfer 

AGENCY:  Federal  Communications 

C]ommission. 

ACTK>N:  Notice. 

SUMMARY:  This  document  modifies  the 
freeze  imposed  on  applications  for  new 
earth  stations  and  major  modifications 


in  existing  earth  stations  in  the  3650- 
3700  MHz  band,  which  is  also  referred 
to  as  the  extended  C-band.  We  are 
partially  lifting  the  freeze  to  allow  the 
acceptance  of  applications  for  new 
extended  C-band  earth  station  receive 
sites  that  are  within  close  proximity 
(i.e.,  10  miles  or  less)  of  an  existing 
grandfathered  extended  C-band  earth 
station  receive  site.  Additionally,  we  are 
lifting  the  freeze  with  respect  to  major 
modifications  to  existing  grandfathered 
extended  C-band  earth  station  receive 
sites. 

DATES:  Effective  May  22,  2000. 

FOR  FURTHER  INFORMATION  CONTACT: 

Rodney  Conway,  Office  of  Engineering 
and  Technology,  (202)  418-2904. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Order,  ET 
Docket  98-237,  FCC  00-181,  adopted 
May  17,  2000,  and  released  May  22, 
2000.  The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours 
in  the  FCC  Reference  Information 
Center,  Room  Cy-A257.  445  12th  Street, 
SW,  Washington,  DC,  and  also  may  be 
purchased  from  the  Commission's 
duplication  contractor.  International 
Transcription  Service,  (202)  857-3800, 
1231  20th  Street,  NW  Washington.  DC 
20036. 


Summary  of  the  Memorandum  Opinion 
and  Order 

1 .  In  the  Notice  of  Proposed  Rule 
Making  and  Order  ("Notice  and  Order"). 
64  FR  2462,  January  14.  1999,  the 
Commission  proposed  to  allocate  the 
3650-3700  MHz  band  to  the  non- 
government fixed  service  on  a  primary 
basis.  To  ensure  that  adequate 
opportunities  would  continue  to  exist 
for  the  provision  of  fixed  services  in  the 
3650-3700  MHz  band,  the  Commission 
stated  that  it  would  no  longer  accept 
applications  for  new  earth  stations  or 
major  modifications  in  existing  earth 
station  facilities  for  the  fixed-satellite 
service  ("ESS")  in  the  3650-3700  MHz 
band.  The  Notice  and  Order 
grandfathered  existing  extended  C-band 
earth  stations. 

2.  The  Commission  continues  to 
believe  that  a  freeze  limiting  the  growth 
of  new  earth  station  facilities  in  the 
extended  C-band  is  necessary  to  ensure 
that  adequate  opportunities  exist  for 
fixed  services  in  the  3650-3700  MHz 
band.  As  noted  in  the  Notice  and  Order 
a  broad  range  of  fixed  services  could  be 
implemented  in  the  3650-3700  MHz 
band  which  could  help  to  achieve  the 
overarching  goals  of  Section  706  of  the 
Telecommunications  Act  of  1996  by 
providing  advanced 
telecommunications  capability  to  all 
Americans.  The  proposals  submitted  by 
New  Skies  and  the  C-Band  Coalition  to 


lift  the  freeze  are  unacceptable  because 
such  action  would  likely  have  the  effect 
of  significantly  limiting  or  precluding 
future  fixed  service  operations  in  this 
band.  However,  we  find  that  a  limited 
lifting  of  the  freeze  will  provide  relief 
for  satellite  users  of  the  extended  C- 
band  without  jeopardizing  its  future 
availability  for  terrestrial  uses.  We  will 
therefore  accept  applications  for  new- 
extended  C-band  earth  stations  or  major 
modifications  of  an  existing  extended  C- 
band  earth  station  if  the  proposed  earth 
station  facilities  are  located  in  close 
proximity  (i.e.  10  miles  or  less)  to  an 
existing,  grandfathered  extended  C-band 
earth  station  in  the  3650-3700  MHz 
band.  We  find  that  this  will  provide 
reasonable  opportunities  to  obtain 
suitable  real  estate  for  the  placement  of 
new  extended  C-band  earth  stations 
near  grandfathered  extended  C-band 
earth  stations.  Below  is  a  list  of  existing 
sites.  We  find  that  the  introduction  of 
new  extended  C-band  earth  stations  in 
close  proximity  to  an  existing 
grandfathered  extended  C-band  earth 
stations  will  not  substantially  impede 
the  opportunities  for  the  introduction  of 
fixed  services  in  the  3650-3700  MHz 
band.  Further,  we  find  that  this  action 
will  provide  relief  to  satellite  operators 
while  having  a  de  minimis  impact  on 
the  opportunities  for  the  provision  of 
fixed  services  in  the  3650-3700  MHz 
band. 


Table  1  .—Authorized  Extended  C-Band  Earth  Stations  ' 

(Receive  at  3625-3700  MHz  and  Transmit  at  5850-5925  MHz)  - 


State/City 


Nortti  latitude 


Califomia: 

Carmel  Valley 

Culver  City  

Livermore 

Los  Angeles  ... 


Malibu 


Mountain  House 


Niles  Canyon 


Salt  Creek 


Miramar 
Orlando 


West  longitude 


36-  24-10' 

121=  38-48" 

34=  or  06" 

118=  24'  13" 

37=  45'  39" 

121=  47-50" 

34=  01 '  53" 

118'  27'  18" 

34=01-54" 

118=  27'  15" 

34=  01 '  54" 

118=27-  18.3" 

34=01-54" 

118=  27'21  3" 

34=  04-  49.67" 

118=  53-43  91" 

34=  04-  50.32" 

118=  53-46  40" 

37=45-01" 

121=  35-34" 

37=  45-  02" 

121=  35-35- 

37=  35-  56" 

121=  56' 32" 

37=  36-  00" 

121=  56-35" 

38=  56-  20.2" 

122=  08- 48" 

38=56-21" 

122=  08' 49.2" 

38=  56-  22  3" 

122=  08' 49  6" 

34=  19' 31" 

118    59' 41" 

34-  19' 04" 

118=  29- 00" 

25=  50'  26" 

80=  19' 03" 

25=  51' 19" 

80=  19' 52" 

28=  02'  25" 

80=  35'  48" 

28"  05'  10" 

80=  38'  10" 

25=  48'  34" 

80=21-  11" 

25=  48-  35" 

80=  21'  10" 

25=  48-  35" 

80=  21'  11" 

25=  58-  32" 

80=  17' 00" 

28=  25'  29" 

81=  07' 21" 
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TABLt  1  -Authorized  Extended  C-Band  Earth  Stations  —Continued 

(Receive  al  3625  3700  MH^  and  Transmit  ai  5850-5925  MHzj 


State/City 


Palm  B,iv 
Guam    F'lii.intal 
Maine    AndnvtT 


Maryland 
Etam 


CiarKsburq  

Massachusetts   Whitmsville 

New  Jersey    Eranklm  ....„„ 

New  York    Slalon  Island      

North  Carnlina    West  Jetterson 
Oregon   Moores  VaUey 
Pennsylvania    Riiannij  Cr.>eH 


Puerto  Rico 
Carolina 
Caguas 
Cayey 
Humacao 


■^•••••••»4*««l«MI«*t«*4t4*«>*< 


Rin  Piedras  ,« „„.... 

Tennessee  Nashville 


Texas  Woodland  Hills 
Virginia 

Alexandria 
Shenandoah  Court 
Washinqion   [Vewster 


West  Virginia 
Lennox 
Rowlesburg 


North  latitude 

West  longitude 

28 

02'  28" 

80 

35'  42" 

13 

25  OO" 

M44 

44-  57'- 

44 

37-  57" 

70 

42  01- 

44 

37  58" 

70 

41    54' 

39 

16   48' 

79 

44    14- 

39 

16  50" 

79 

44    13 

39 

13' 07" 

77 

16    12" 

42 

06' 59" 

71 

38  08" 

41 

07-  04" 

74 

34  33- 

40 

36'  13" 

74 

10' 39" 

36 

25  50" 

81 

23  45" 

45 

20  33" 

123 

17    15- 

40 

53  34" 

76 

26'  23" 

40  53  35  9" 

76    26  22  6" 

40  53  37" 

76 

26'  22" 

40  53  37  5" 

76    26  21  8" 

18 

26  00" 

65 

59  35 

18 

17   53" 

66 

03'  14" 

18 

08  00" 

66 

07-  57- 

ie 

09'  05" 

65 

47- 20' 

18 

14    30' 

66 

or  50- 

18 

22   59' 

66 

04   09" 

36 

14' 06" 

86 

45   21- 

36 

14   5  7" 

86    45   19  4" 

36 

14   5  7" 

86    45'  21  4' 

32 

37  48" 

96 

50'  33" 

38 

47   39" 

77 

09'  51- 

38 

43'  45" 

78 

39  26" 

48 

08  49" 

119 

41'  28- 

48 

08   51" 

119 

41    29" 

39 

34   07" 

79 

34'  45' 

39    16'52  r 

79   44'  10.7" 

I  In  addition   there  is  an  extended  C-band  earth  station  on  the  Midway  Atoli 

■Most  ot  these  earth  stations  are  authorized  to  make  use  ol  both  Cband  i3700  4200  MHz  for  downioKs  and  5925-6425  N\y\z  band  lor 
uplinks)  and  extended  C  band  Irequencies  (3625  3700  MHz  lor  downlinks  and  5850-5925  MHz  lor  upimks) 
This  IS  a  receive-only  stat.on 
'Guam  s  longitude  coordinate  iS  East   nut  West 

Table  2.— Sites  Authorized  for  Less  Than  the  Full  Extended  C-Band 


Band 


3685-3700  MHz 


3650-3/00  MHz 


City.  State 


Latitude 


Miami  Florida  ~ 25  28'48" 

Atlanta   Georgia      33  52  38  23" 

Marietta   Georgia      - 33  55'41" 

Guaynabo   Puerto  flico ''8  34' 10" 

San  Juan   Puerto  Rico  18  22'00- 

Auburn  University    Alabama ,  32  35  47 


Longitude 

80  1048" 
84  27  58  35" 

84  2945' 
66  2300" 
66  07  00" 

85  29'27" 


Table  3  —Authorized  TT&C  Sites 

[Receive  al  3698  5-3699  5  MHz  and  Transmit  at  5923  5-5924  5  MHz) 


City/State 


Latitude 


Longitude 


Three  Peaks   Cal 
Hawley.  Pennsylvania 


forma  - —• 38  8  51  9" 


41  27'51" 


122  4738" 
75  7'47  9" 


i    i'ursuaiit  tn  the  authnnt\  i  i  iiit.iiiUMl 
111  se(  timis  41il.   (02.   U). (('■),  .((Hin 
.11)3(1;),   to.tlrl.  ami  41).')  at  llic 
(jiiiiiiiuiiu  <lllllll^  Act  ni  m34.  as 
.imi'iidiMJ.  It  IS  iinltTfil  tliat  llir  KcM|ui'st 


I'm   Ki'lirl  ,111(1  Mmiltieii  KeilllfNl  VnT 

l;iiii-ri;i'iii  \  Kfliet  .mil  K•'(]^|l'^t  I'nr 
lApfiiiti'd  Al  tiiiii  tiled  hv  New  Skics 
S.iti'llites  \  \'  ,  (irr'  hfrt'l>v  anintrd.  in 
part,  .iiid  liriiii-d  in  part    The  .ipiilii-atiiin 


priK  essing  I  tiaiiges  are  el'feclivt!  May  22, 
JOOO 
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Federal  Communi(  ations  Commission. 

Magalie  Roman  Salas. 

St>rrftan\ 

[FK  Doc.  00-14610  Filed  6-9-00;  8;45  amj 
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FEDERAL  RNANCIAL  INSTITUTIONS 
EXAMINATION  COUNCIL 

Unifonn  Retail  Credit  Classification 
and  Account  Management  Policy 

agency:  Federal  Financial  Institutions 
Examination  Council. 
ACTION:  Final  notice. 


summary:  The  Federal  Financial 
Institutions  Examination  Council 
(FFIEC),  on  behalf  of  the  Board  of 
Governors  of  the  Federal  Reserve 
System  (FRB),  the  Federal  Deposit 
Insurance  Corporation  (FDIC),  the  Office 
of  the  Comptroller  of  the  Currency 
(OCC).  and  the  Office  of  Thrift 
Supervision  (OTS),  collectively  referred 
to  as  the  Agencies,  is  publishing 
revisions  to  the  Uniform  Retail  Credit 
Classification  and  Account  Management 
Policy,  to  clarify  certain  provisions, 
especially  regarding  the  re-aging  of 
open-end  accounts  and  extensions, 
deferrals,  renewals,  and  rewrites  of 
closed-end  loans.  The  National  Credit 
Union  Administration  (NCUA),  also  a 
member  of  FFIEC,  does  not  plan  to 
adopt  the  Uniform  Policy  at  this  time. 
This  Policy  is  a  supervisory  policy  used 
by  the  Agencies  for  uniform 
classification  and  treatment  of  retail 
credit  loans  in  financial  institutions. 
DATES:  Any  changes  to  an  institution's 
policies  and  procedures  as  a  result  of 
the  Uniform  Retail  Credit  Classification 
and  Account  Management  Policy  issued 
on  February  10,  1999,  as  modified  by 
these  revisions,  should  be  implemented 
for  reporting  in  the  December  31,  2000, 
Call  Report  or  Thrift  Financial  Report, 
as  appropriate. 

FOR  FURTHER  INFORMATION  CONTACT: 
FRB:  David  Adkins,  Supervisory 
Financial  Analyst,  (202)  452-5259,  or 
Anna  Lee  Hewko,  Financial  Analyst. 
(202)  530-6260,  Division  of  Banking 
Supervision  and  Regulation.  Board  of 
Governors  of  the  Federal  Reserve 
System.  For  the  hearing  impaired  only, 
Telecommunication  Device  for  the  Deaf 
(TDD).  Diane  Jenkins.  (202)  452-3544, 
Board  of  Governors  of  the  Federal 
Reserve  System,  20th  and  C  Streets. 
N.W..  Washington,  D.C.  20551. 

OCC:  Daniel  L.  Pearson.  National 
Bank  Examiner.  (202)  874-5170,  Credit 
Risk  Division,  or  Ron  Shimabukuro. 
Senior  Attorney,  (202)  874-5090, 
Legislative  and  Regulatory  Activities 


Division,  Chief  Counsel's  Office,  Office 
of  the  Comptroller  of  the  Currency,  250 
E  Street,  SW..  Washington,  DC  20219. 

FDIC:  James  Leitner.  Examination 
Specialist.  (202)  898-6790,  Division  of 
Supervision,  or  Michael  Phillips, 
Counsel.  (202)  898-3581,  Supervision 
and  Legislation  Branch,  Legal  Division, 
Federal  Deposit  Insurance  Corporation, 
550  17th  Street.  N.W.,  Washington.  D.C. 
20429. 

OTS:  William  J.  Magrini.  Senior 
Project  Manager.  (202)  906-5744.  Donna 
M.  Deale.  Manager.  Supervision  Policy, 
(202)  906-7488.  Supervision  Policy,  or 
Ellen  J.  Sazzman.  Counsel  (Banking  and 
Finance).  (202)  906-7133.  Regulations 
and  Legislation  Division,  Chief 
Counsel's  Office,  Office  of  Thrift 
Supervision,  1700  G  Street,  N.W., 
Washington.  DC.  20552. 
SUPPLEMENTARY  INFORMATION: 

Background  Information 

On  June  30.  1980,  the  FRB.  FDIC,  and 
OCC  adopted  the  Uniform  Policy  for 
Classification  of  Consumer  Installment 
Credit  Based  on  Delinquency  Status 
(1980  policy).  The  Federal  Home  Loan 
Bank  Board,  the  predecessor  of  the  OTS, 
adopted  the  1980  policy  in  1987.  The 
1980  policy  established  uniform 
guidelines  for  the  classification  of  retail 
installment  credit  based  on  delinquency 
status  and  provided  charge-off  time 
frames  for  open-end  and  closed-end 
credit. 

The  Agencies  undertook  a  review  of 
the  1980  policy  as  part  of  their  review 
of  all  written  policies  mandated  by 
Section  303(a)  of  the  Riegle  Comniunitv' 
Development  and  Regulatory 
Improvement  Act  of  1994.  As  a  result  of 
this  review,  on  February  10.  1999  (64  FR 
6655),  the  Agencies  issued  the  Uniform 
Retail  Credit  Classification  and  Account 
Management  Policy  (Uniform  Policy).  In 
general,  the  Uniform  Policy: 

•  Established  a  charge-off  policy  for 
open-end  credit  at  180  days 
delinquency  and  closed-end  credit  at 
120  days  delinquency. 

•  Provided  guidance  for  loans 
affected  by  bankruptcy,  fraud,  and 
death. 

•  Established  guidelines  for  re-aging, 
extending,  deferring,  or  rewriting  past 
due  accounts. 

•  Provided  for  classification  of  certain 
delinquent  residential  mortgage  and 
home  equity  loans. 

•  Provided  an  alternative  method  of 
recognizing  partial  payments. 

As  issued  on  February'  10.  1999,  the 
Uniform  Policy  was  effective  for  manual 
adjustments  to  an  institution's  policies 
and  procedures  as  of  the  June  30.  1999. 
Call  Report  or  Thrift  Financial  Report, 
as  appropriate.  In  addition,  the  Uniform 


Policy  allowed  institutions  until  the 
December  31,  2000.  Reports  to  make 
changes  involving  computer 
programming  resources.  In  a 
modification  issued  on  November  23, 
1999  (64  FR  65712).  the  implementation 
date  for  manual  changes  was  extended 
to  the  December  31.  2000,  Reports. 

Following  the  issuance  of  tne  Uniform 
Policy,  the  Agencies  received  numerous 
inquiries  for  clarifications  of  the 
standards  contained  in  the  Policv. 
especially  with  respect  to  the  re- aging  of 
open-end  accounts  and  extensions, 
deferrals,  renewals,  or  rewrites  of 
closed-end  loans.  In  response  to  these 
inquiries  for  clarification,  the  Agencies 
have  decided  to  pubhsh  this  revised 
Uniform  Policy.  In  addition  to  various 
editorial  changes,  the  Agencies  have 
changed  the  Uniform  Policy  to  clarif\- 
various  items  in  the  Uniform  Policv 
with  respect  to  (1)  the  re-aging  of  open- 
end  accounts;  (2)  extensions,  deferrals, 
renewals,  and  rewrites  of  closed-end 
loans;  (3)  examiner  considerations:  and 
(4)  the  treatment  of  specific  categories  of 
retail  loans. 

1.  Re-aging  of  open-end  accounts  The 
Uniform  Policy  provided  that  open-end 
accounts  should  not  be  re-aged  more 
than  once  within  any  twelve-month 
period  and  no  more  than  twice  within 
any  five-year  period.  The  Agencies  have 
decided  to  clarif\-  the  Uniform  Policy  by 
stating  that  institutions  mav  adopt  a 
more  conservative  re-aging  standard 
(e.g.,  some  institutions  allow  only  one 
re-aging  in  the  lifetime  of  an  open-end 
account).  In  addition,  this  modification 
of  the  Uniform  Policy  recognizes  the 
importance  of  formal  workout  programs 
and  provides  guidance  on  the  handling 
of  open-end  accounts  that  enter  into  this 
type  of  program. 

Specifically,  the  Agencies  have 
modified  the  Uniform  Policy  to  provide 
that  institutions  may  re-age  an  account 
after  it  enters  a  workout  program, 
including  internal  and  third-party  debt 
counseling  services,  but  only  after 
receipt  of  at  least  three  consecutive 
minimum  monthly  payments  or  the 
equivalent  cumulative  amount.  Re-aging 
for  workout  program  purposes  is  limited 
to  once  in  a  five-year  period  and  is  in 
addition  to  the  once-in-twelve-months/ 
twice-in-five-years  limitation.  The  term 
"re-age"  is  defined  in  the  document  (in 
footnote  3)  to  mean  'returning  a 
delinquent,  open-end  account  to  current 
status  without  collecting  the  total 
amount  of  princip.-^l.  interest,  and  fees 
that  are  contractually  due."  In  the 
Agencies'  view,  management 
information  systems  should  track  the 
principal  reductions  and  charge-off 
history  of  loans  in  workout  programs  by 
type  of  program. 
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2.  Extensions,  dffvrrals.  rvnfwals.  and 
rewrites  of  closed-end  loans  Th»^ 
Agencies  have  modifuHl  the  Uniform 
Policy  to  provide  that  institutions 
should  adopt  and  ajilhere  to  explicit 
standards  that  control  the  use  of 
extensions,  deferrals,  renewals,  and 
rewrites  of  closed-end  loans.  Such 
standards  would  be  based  on  the 
borrower's  willingness  and  abilitv  tii 
repay  the  loan  and  would  limit  number 
and  frequency  of  such  treatment  of 
closed-end  loans.  The  Agencies  have 
also  defined  the  terms  "extension.  " 
■'deferral.'   "renewal.  "  and  "rewrite," 

This  modificaticm  of  the  Uniform 
Policy  states  that  institutions  should 
adopt  standards  that  prohibit  additional 
advances  that  finance  the  unpaid 
interest  and  fees.  The  Agencies  have 
added  guidance  that  comprehensive  and 
effe«;tive  risk,  management,  reporting, 
and  internal  controls  be  established  and 
maintained  to  support  the  collwiion 
process  and  to  ensure  timelv  recognition 
of  losses 

3.  Examination  consideratKyns  The 
Agencies  have  acldeil  guidaiu  i-  that  an 
examiner  may  classify  retail  portfolios, 
or  segments  thereof,  where  underwriting 
standards  are  weak,  and  present 
unnMsonable  credit  risk  and  mav 
criticize  account  ni.in.igcment  practices 
that  are  defuient 

Adoption  of  the  Uniform  Polii  v  mav 
affe(  t  an  institution's  timing  and 
measurement  of  probable  loan  losses 
that  have  bet-n  iiu  urred   .As  a  result  of 
changes  the  Uniform  PoIk  v  iiiadt-  to  the 
1980  poli(  v.  an  institution  mav  iii'ed  to 
adjust  its  loan  loss  allowanc f  to  reilt-c  I 
any  shortening  in  its  time  frame  for 
recording  charge-ofts   Moreover,  a  largt-r 
allowani  e  mav  be  iiei  essarv  il  an 
institution's  (  harge-off  prac  tu  t-s  are 
differiMit  than  the  new  guidelines  for 
accounts  of  deceased  persons  and 
accounts  of  borrowers  m  bankruptcy, 

4    Treatment  ot  sftei  iti(  (  ateiiones  ot 
rettnl  lomts  These  modirications  to  the 
Uniform  PoIk  v  i  larififd  the  Policy's 
treatment  of  various  categories  of  retail 
loans 

•  Regarding  ret.iil  lo.iiis  lb.it  .ire  due 
to  be  charged  off.  in  lieu  of  charging  off 
the  entire  loan  balance,  loans  with  non- 
real  estate  loUaler.tl  tii.iv  be  written 
down  to  the  value  of  the  i ollateral.  less 
cost  to  sell,  if  repossession  of  cf)llateral 
is  assured  and  in  process 

•  For  open-  aiui  ( losed-end  loans 
secunid  hv  otie-ln  four-t.imilv 
residential  real  estate,  a  current 
assessment  of  value  should  he  made  no 
later  than  180  davs  past  due.  and  anv 
outstanding  loan  balance  in  excess  of 
the  value  of  the  propertv.  less  i  ost  to 
sell,  should  be  charged  off  The 
Agencies  removed  the  conditiim  in  the 


Uniform  Policy  that  such  assessment 
would  be  required  when  a  residential  or 
home  equity  loan  is  120  days  past  due 

•  Loans  in  bankruptcy  with  collateral 
mav  be  written  down  to  the  value  of  the 
collateral,  less  cost  to  sell. 

.As  modified,  the  Uniform  Policy  now 
reads  as  follows: 

Uniform  Retail  Credit  Classification 
and  Account  Management  Policy  ' 

The  Uniform  Retail  Credit 
Classification  and  Account  Management 
Policv  establishes  standards  for  the 
classification  and  treatment  of  retail 
credit  in  finemcial  institutions  Retail 
credit  consists  of  open-  and  closed-end 
credit  extended  to  individuals  for 
hou.sehold.  family,  and  other  personal 
expenditures,  and  includes  consumer 
loans  and  credit  cards.  For  purposes  of 
this  policy,  retail  credit  also  includes 
loans  to  individuals  secured  by  their 
personal  residence,  including  first 
mortgage,  home  equity,  and  home 
improvement  loans  Because  a  retail 
(  redit  portfolio  generally  consists  of  a 
large  number  of  relatively  small-balance 
loans,  evaluating  the  quality  of  the  retail 
(  redit  portfolio  on  a  loan-by-loan  basis 
IS  ineffu  ient  and  burdensome  for  the 
institution  being  examined  and  for 
examiners 

.■\ctual  credit  losses  on  individual 
retail  credits  should  be  recorded  when 
the  institution  becomes  aware  of  the 
loss,  but  in  no  case  should  the  charge- 
off  exieed  the  time  frames  stated  in  this 
poli(  v  This  polic  v  does  not  preclude  an 
institution  from  adopting  a  more 
(  onservative  internal  policy  Based  on 


riw  .ini'iii  u's  1  lasMfii  atiiins  used  for  retail 
1  r-'itil  .ir<'  Subslandaril.  D<)ul)lful   and  l.ns*  Thest' 
nrv  ili-finod  fls  fnllows   Sulislandanl    ,\il  asset 
( iHSMTifd  Siiljslandard  i»  pri>tw  ti.nl  inad"nuali>K  l)V 
IhtMurrfiil  ii'M  wurlli  ,<n<i  paving  L>ipa(  \\\  nf  llii< 
iil)ll){ot,  (ir  In-  IliP  uillal'tral  pledgod.  if  anv   .\sspls 
sii  1  iassififd  mu.sl  have  .t  wclldRfinfd  *MMk.nt!!»s  ut 
WfJikncsstHi  that  leopardizc  tlir  liC|Uidatiiin  uf  Itic 
di'l)t   Thnv  arr  i  harai  lHnii'<)  iiv  thf  distint  t 
p.issibdilv  Iti.il  Ihf  insliliilion  wtW  Mi.slain  snniP 
loss  i(lhf>  d(>fi(  irniifs  art"  nut  ( iimiti>d   Doubtful 
.^n  avM'l  1  lassifli'd  Doulitfiil  ha;,  ail  the  vvcaWnrssi's 
inhi'P'nt  in  oni'  i  lassified  Sutislund.iid  uilh  llir 
,idd)<<l  ( tirtrai  liTistn  that  llir  wcalkii"sst's  nialki' 
.  nllpclinn  or  liquidatiuii  in  full,  uii  thp  l»i>is  of 
I  iirivntiv  existing  tads,  nindilniiis,  and  values. 
hintdN  qiinslii'nnlilc  and  improhahle   Luss:  An  asset. 
,ir  piirtinn  tlu^riMf,  i  lassifii.'d  l.oss  is  i  nnsidRred 
iilK  iilli'i  tililr.  and  nf  sui  h  lltlln  value  that  its 
I  .inlinuani  <•  on  tin-  tt(i(il.s  is  nut  warranti-d   This 
.  IdssifK  atioii  dofs  nut  niHaii  that  ihi'  asset  has 
alisiilutelv  no  ri-foverv  or  salv.igi'  \aluf,  rather,  it 
IS  not  priiilli  al  or  ilesiralile  to  defer  writinx  iff  an 
essenliallv  worthless  asset  (or  porlliiii  thereof),  even 
though  partial  rwoverN  may  occur  in  the  future 

.\llhough  the  Board  ofCioveniors  of  the  Federal 
Reserve  Svstem,  Federal  tfeposit  Insuraiue 
(.orporation.  f  IfFii  e  of  the  Oimplroller  of  the 
t  liirrencv.  and  Offn  e  of  Thrift  Superx  isioii  do  not 
re((uiri"  insliliillons  to  adopt  identu  al  t  lassifii  alMii 
iletinition!..  institutions  should  (  lassifv  their  assets 
using  a  svstem  that  i  an  be  easily  rec onciled  witji 
the  rHgulatfir\  i  lassificatlnn  system 


collection  experience,  when  a 
portfolio's  histor\'  reflects  high  losses 
and  low  recoveries,  more  conservative 
standards  are  appropriate  and 
necessary. 

The  quality  of  retail  credit  is  best 
indicated  by  the  repayment  performance 
of  individual  borrowers.  Therefore,  in 
general,  retail  credit  should  be  classified 
based  on  the  following  criteria: 

•  Open-  and  closed-end  retail  loans 
past  due  90  cumulative  days  from  the 
contractual  due  date  should  be 
classified  Substandard, 

•  Closed-end  retail  loans  that  become 
past  due  120  cumulative  days  and  open- 
end  retail  loans  that  become  past  due 
180  cumulative  days  from  the 
contractual  due  date  should  be 
classified  Loss  and  charged  off-  In  lieu 
of  charging  off  the  entire  loan  balance, 
loans  with  non-real  estate  collateral  may 
be  written  down  to  the  value  of  the 
collateral,  less  cost  to  sell,  if 
repossession  of  collateral  is  assured  and 
in  process, 

•  One-  to  four-family  residential  real 
estate  loans  and  home  equity  loans  that 
are  past  due  90  days  or  more  with  loan- 
to-value  ratios  greater  than  60  percent 
should  be  classified  Substandard. 
Properly  secured  residential  real  estate 
loans  with  loan-to-value  ratios  equal  to 
or  less  than  bO  percent  are  generally  not 
classified  based  solely  on  delinquency 
status  Home  equity  loans  to  the  same 
borrower  at  the  same  institution  as  the 
senior  mortgage  loan  with  a  combined 
loan-to-value  ratio  equal  to  or  less  than 
60  percent  need  not  be  classified. 
However,  home  equity  loans  where  the 
institution  does  not  hold  the  senior 
mortgage,  that  are  past  due  90  davs  or 
more  should  be  classified  Substandard, 
even  if  the  loan-to-value  ratio  is  equal 
to.  or  less  than.  60  percent. 

For  open-  and  closed-end  loans 
secured  by  residential  real  estate,  a 
current  assessment  of  value  should  be 
made  no  later  than  180  days  past  due. 
.■\ny  outstanding  loan  balance  in  excess 
of  the  value  of  the  property,  less  cost  to 
sell,  should  be  classified  Loss  and 
charged  off, 

•  Loans  in  bankruptcy  should  be 
classified  Loss  and  charged  off  within 


-  1  ,ir  operalioii.il  purposes,  \vhene\er  .1  1  har>;e-.iff 
is  iiei  essarv  under  this  poln  \ ,  it  should  be  taken 
no  laliT  lli.ui  th.'  end  of  the  month  in  whiili  the 
applii  able  liiiie  period  elapses   Aiu  full  pa\ineiil 
rei  en  ed  after  ihi'  120-  or  IHO-dav  1  harge-off 
threshold,  but  before  month-end  1  harge-off   ma\  be 
considered  in  ,fe'erniiiiiiig  whether  the  1  harge-nff 
rpinains  appropri.ile 

OT.S  regiilatior.  12  CfK  'it-Wi  U)0(h|  ,illo\\s  s.uings 
institutions  l.i  establish  ai|'T|iiate  (spin  ifii  I 
valuation  allowani,es  for  assets  ( lassified  Loss  in 
hell  of  iharge-offs, 

( Jpen-eiid  retail  ai  1  ouiits  that  are  plai  ed  nn  a 
tive.i  repavnienl  s^  hedul.^  should  follow  the  1  harge- 
oft  tune  fr.iine  tor  1  losed-end  loans 


60  days  of  receipt  of  notification  of 
filing  from  the  bankruptcy  court  or 
within  the  time  frames  specified  in  this 
classification  policy,  whichever  is 
shorter,  unless  the  institution  can 
clearly  demonstrate  and  document  that 
repayment  is  likely  to  occur.  Loans  with 
collateral  may  be  written  dow^n  to  the 
value  of  the  collateral,  less  cost  to  sell. 
Any  loan  balance  not  charged  off  should 
be  classified  Substandard  until  the 
borrower  re-establishes  the  ability  and 
willingness  to  repay  for  a  period  of  at 
least  six  months. 

•  Fraudulent  loans  should  be 
classified  Loss  and  charged  off  no  later 
than  90  days  of  discover^'  or  within  the 
time  frames  adopted  in  this 
classification  policy,  whichever  it, 
shorter. 

•  Loans  of  deceased  persons  should 
be  classified  Loss  and  charged  off  when 
the  loss  is  determined  or  within  the 
time  frames  adopted  in  this 
classification  policy,  whichever  is 
shorter. 
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Other  Considerations  for  Classification 

If  an  institution  can  clearly  document 
that  a  past  due  loan  is  well  secured  and 
in  the  process  of  collection,  such  that 
collection  will  occur  regardless  of 
delinquency  status,  then  the  loan  need 
not  be  classified.  A  well-secured  loan  is 
collateralized  by  a  perfected  security 
interest  in,  or  pledges  of,  real  or 
personal  property,  including  securities 
with  an  estimable  value,  less  cost  to  sell, 
sufficient  to  recover  the  recorded 
investment  in  the  loan,  as  well  as  a 
reasonable  return  on  that  amount.  In  the 
process  of  collection  means  that  either 
a  collection  effort  or  legal  action  is 
proceeding  and  is  reasonably  expected 
to  result  in  recovery  of  the  loan  balance 
or  its  restoration  to  a  current  status, 
generally  within  the  next  90  days. 

Partial  Payments  on  Open-and  Closed- 
End  Credit 

Institutions  should  use  one  of  two 
methods  to  recognize  partial  payments. 
A  payment  equivalent  to  90  percent  or 
more  of  the  contractual  payment  may  be 
considered  a  full  payment  in  computing 
past  due  status.  Alternatively,  the 
institution  may  aggregate  payments  and 
give  credit  for  any  partial  payment 
received.  For  example,  if  a  regular 
installment  payment  is  $300  and  the 
borrower  makes  payments  of  only  $150 
per  month  for  a  six -month  period,  the 
loan  would  be  $900  ($150  shortage 
times  six  payments),  or  three  full 
months  past  due.  An  institution  may 
use  either  or  both  methods  in  its 
portfoho,  but  may  not  use  both  methods 
simultaneously  with  a  single  loan. 


Re- Aging,  Extensions,  Deferrals, 
Renewals,  and  Rewrites  ^ 

Re-aging  of  open-end  accounts,  and 
extensions,  deferrals,  renewals,  and 
rewrites  of  closed-end  loans  can  be  used 
to  help  borrowers  overcome  temporary' 
financial  difficulties,  such  as  loss  of  job, 
medical  emergency,  or  change  in  family 
circumstances  like  loss  of  a  family 
member.  A  permissive  policy  on  re- 
agings,  extensions,  deferrals,  renewals, 
or  rewrites  can  cloud  the  true 
performance  and  delinquency  status  of 
the  portfolio.  However,  prudent  use  is 
acceptable  when  it  is  based  on  a 
renewed  willingness  and  abilitv  to 
repay  the  loan,  and  when  it  is  structured 
and  controlled  in  accordance  with 
sound  internal  policies. 

Management  should  ensure  that 
comprehensive  and  effective  risk 
management  and  internal  controls  are 
established  and  maintained  so  that  re- 
ages,  extensions,  deferrals,  renewals, 
and  rewTites  can  be  adequately 
controlled  and  monitored  bv 
management  and  verified  by  examiners. 
The  decision  to  re-age,  extend,  defer, 
renew,  or  rewrite  a  loan,  like  any  other 
modification  of  contractual  terms, 
should  be  supported  in  the  institution's 
management  information  systems. 
Adequate  management  information 
systems  usually  identify  and  document 
any  loan  that  is  re-aged,  extended, 
deferred,  renewed,  or  rewritten, 
including  the  number  of  times  such 
action  has  been  taken.  Documentation 
normally  shows  that  the  institution's 
personnel  communicated  with  the 
borrower,  the  borrower  agreed  to  pay 
the  loan  in  full,  and  the  borrower  has 
the  ability  to  repay  the  loan.  To  be 
effective,  management  information 
systems  should  also  monitor  and  track 
the  volume  and  performance  of  loans 
that  have  been  re-aged,  extended, 
deferred,  renewed,  or  rewritten  and/or 
placed  in  a  workout  program. 


'  These  terms  are  defined  as  follows.  Reage 
Ketuming  a  delinquent,  open-end  account  to 
( urrent  status  without  collecting  the  total  amount 
of  principal,  interest,  and  fees  that  are  contrattuallv 
due.  Extension:  Extending  monthly  pavments  on  a 
closed-end  loan  and  rolling  back  the  maturitv  by 
the  number  of  months  extended.  The  account  is 
shown  current  upon  granting  the  extension.  If 
extension  fees  are  assessed,  they  should  be 
collected  at  the  time  of  the  extension  and  not  added 
to  the  balance  of  the  loan.  Deferral:  Deferring  a 
contractually  due  payment  on  a  closed-end  loan 
without  affecting  the  other  terms,  including 
maturity,  of  the  loan.  The  account  is  shown  current 
upon  granting  the  deferral.  Renewal:  Underwriting 
a  matured,  closed-end  loan  generalK  at  its 
outstanding  principal  amount  and  on  similar  terms 
Rewrite:  I  Underwriting  an  existing  loan  bv 
significantly  changing  its  terms,  including  pavraenl 
amounts,  interest  rates,  amortization  schedules,  or 
its  final  maturitv. 


Open-End  Accounts 

Institutions  that  re-age  open-end 
accounts  should  establish  a  reasonable 
WTitten  policy  and  adhere  to  it.  To  be 
considered  for  re-aging,  an  account 
should  exhibit  the  following: 

•  The  borrower  has  demonstrated  a 
renewed  willingness  and  abilitv  to 
repay  the  loan. 

•  The  account  has  existed  for  at  least 
nine  months. 

•  The  borrower  has  made  at  least 
three  consecutive  minimum  monthly 
payments  or  the  equivalent  cumulative 
amount.  Funds  may  not  be  advanced  bv 
the  institution  for  this  purpose. 

Open-end  accounts  should  not  be  re- 
aged  more  than  once  within  any  twelve- 
month period  and  no  more  than  twice 
within  any  five-year  period.  Institutions 
may  adopt  a  more  conservative  re-aging 
standard:  for  example,  some  institutions 
allow  only  one  re-aging  in  the  lifetime 
of  an  open-end  account.  Additionally, 
an  over-limit  account  may  be  re-aged  at 
its  outstanding  balance  (including  the 
over-limit  balance,  interest,  and  fees), 
provided  that  no  new  credit  is  extended 
to  the  borrower  until  the  balance  falls 
below  the  predelinquency  credit  limit. 

Institutions  may  re-age  an  account 
after  it  enters  a  workout  program, 
including  internal  and  third-partv  debt 
counseling  services,  but  only  after 
receipt  of  at  least  three  consecutive 
minimum  monthly  payments  or  the 
equivalent  cumulative  amount,  as 
agreed  upon  under  the  workout  or  debt 
management  program.  Re-aging  for 
workout  purposes  is  limited  to  once  in 
a  five-year  period  and  is  in  addition  to 
the  once  in  twelve-months/twice  in  five- 
year  limitation  described  above.  To  be 
effective,  management  information 
systems  should  track  the  principal 
reductions  and  charge-off  history  of 
loans  in  workout  programs  by  type  of 
program. 

Closed-End  Loans 

Institutions  should  adopt  and  adhere 
to  explicit  standards  that  control  the  use 
of  extensions,  deferrals,  renewals,  and 
rewrites  of  closed-end  loans.  The 
standards  should  exhibit  the  following: 

•  The  borrower  should  show  a 
renewed  willingness  and  ability  to 
repay  the  loan. 

•  The  standards  should  limit  the 
number  and  frequency  of  extensions, 
deferrals,  renewals,  and  rewTites. 

•  Additional  advances  to  finance 
unpaid  interest  and  fees  should  be 
prohibited. 

Management  should  ensure  that 
comprehensive  and  effective  risk 
management,  reporting,  and  internal 
controls  are  established  and  maintained 
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to  support  the  collt^ction  process  and  to 
ensure  timelv  recognition  of  losses.  To 
be  effective,  mandgemeni  information 
systems  should  track  the  subsequent 
principal  reductions  and  charge-off 
historv  of  loans  that  have  been  granted 
an  e.xtension.  deferral,  rent^wal,  or 
rewrite. 

Examination  Considerations 

Examiners  should  ensure  that 
institutions  adhere  to  this  policv 
Nevertheless,  there  may  be  instances 
that  warrant  exceptions  to  the  general 
classification  policv.  Loans  need  not  be 
f:lassified  if  the  institution  can 
document  c;learly  that  repayment  will 
occur  irrespective  of  delinquency  status 
Examples  might  include  loans  well 
secured  by  marketable  collateral  and  in 
the  process  of  collection,  loans  for 
which  claims  are  filed  against  solvent 
estates,  and  loans  supported  by  valid 
insurance  claims 

The  llnift)rm  (^assification  and 
Account  Management  policy  does  not 
preclude  examiners  from  classifying 
individual  retail  credit  loans  that 
exhibit  signs  of  credit  weakness 
regardless  of  delinquency  status 
.Similarh  .  an  examiner  may  also  c:lassify 
retail  portfolios,  or  segments  thertnif, 
where  unilerwriting  standards  are  weak 
and  present  unreasonable  credit  risk, 
and  may  criticize  account  management 
practices  that  are  deficient 

In  addition  to  reviewing  loan 
classifications,  the  examiner  should 
ensure  that  the  institution's  allowaiu  e 
for  loan  and  lease  losses  provides 
adequate  (overage  for  probable  losses 
inherent  in  the  portfolio.  Sound  risk  and 
account  management  sv^ems.  including 
a  prudent  ret.ul  i  redit  lending  polic  \  . 
measures  to  ensure  and  monitor 
adherence  to  stated  policy,  .iiul  detailed 
operating  pnxedures.  should  also  be 
implemented    Internal  controls  should 
be  in  place  to  ensure  that  the  polit  \  is 
folloved.  Institutions  that  lack  souiul 
policies  or  fail  to  implement  or 
effectiveK  adhere  to  established  [loiu  les 
will  be  siib|ect  to  cntu  ism 

Implementation 

This  policy  should  be  tulh 
implemented  for  reporting  m  the 


December  31,  2000  C:all  Report  or  Thrift      voting  shares  of  First  National  Bank  of 

Colorado  Springs,  Colorado. 

BoHrd  ol  Ciovcrnors  of  the  KcdtTcil  KcsiTxt 
Svstcni,  lune  fi.  2000 


Financial  Report,  as  appropriate 

D.itiMJ    luili-  t>,  2000 
Keith  |.  Todd. 

f-'.xfcutnr  Sr( Tftan  .  hfdrnil  Financial 

Institutions  Examination  Council 

il  K  [)"(     0O-14704  Kilcd  f>-<>-00:  H:4=i  rtinl 

BILLING  CODE  62ia-01-P  (25%)  6714-01-P  (25%)  6720- 
01 -P  (25%)  «10-33-P  (25%) 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisitions  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Clontrol  Act  (12  U.S.C.  181 7(i))  and 
t}  22,5  41  of  the  Board's  Regulation  Y  (12 
("FR  22,5  411  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C    1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated   The  notices 
also  will  be  available  for  inspection  at 
the  offices  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors  (Comments 
must  b(>  received  not  later  than  [une  2fi. 
2000 

A.  Federal  Reserve  Bank  of  Kansas 
City  (0   Michael  Manies,  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198-0001: 

;    Robert  M  Alrxander.  (.'.aWMin. 
Colorado;  Sean  A  Clooding,  Cherry  Hills 
\'illage,  Colorado;  .Mexander  R. 
Gooding.  Cherrv  Hills  \'illage,  (A)lorado; 
Leslie  A.  Melzer,  Denver,  Colorado; 
Robert  I   Breidenthal,  Bonner  Springs. 
Kansas;  .Xrcadia  Partners.  Ltd  (Dan  *< 
Patric  ia  League).  Ciolorado  Springs, 
Colorado;  Michael  S   League.  Colorado 
Siiniigs,  Colorado;  and  loe  F.  Jenkins, 
Tonganoxie,  Kansas;  to  acquire  voting 
shares  of  Financial  Services  of  the 
Rockies.  Inc  ,  Colorado  Springs, 
Colorado,  .ind  thereby  indirectly  acquire 


Robert  deV.  Frierson. 

Asso(  latr  St'crctan'  of  the  Board 

U'R  Dm  .  ()0-147:i;i  Filed  fi-'»-00;  H:4.t  am] 

BILUNG  CODE  621 0-01 -P 


FEDERAL  RETIREMENT  THRIFT 
INVESTMENT  BOARD 

Employee  Thrift  Advisory  Council; 
Open  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92^63).  a  notice  is  hereby 
given  of  the  following  committee 
meeting: 

NAME:  Employee  Thrift  Advisory 
Council. 
TIME:  10  am 


DATE:  I une 


2000. 


PLACE:  4th  Floor,  Conference  Room, 

Federal  Retirement  Thrift  Investment 

Board,  1250  H  Street,  NVV,,  Washington, 

DC 

STATUS:  Open 

MATTERS  TO  BE  CONSIDERED: 

1.  Approve  minutes  of  the  May  19. 

1999,  meeting 

2.  Report  of  the  Executive  Direc:tor  on 
Thrift  Savings  Flan  status. 

3.  November  15,  1999-Ianuary  31, 

2000,  Thrift  Savings  Plan  Open  Season. 

4  Legislation. 

5  New  TSP  rec;ord  keeping  system/ 
investment  funds 

h   New  Business. 

Any  interested  person  may  attend, 
appear  before,  or  file  statements  with 
the  (Council   For  further  information 
contact  Elizabeth  S,  Woodruff 
Committee  Management  Officer,  on 
(202) 942-1660. 

I),it.-<1    luiU'  (i.  2000. 
Klizabeth  S.  WoodrufT, 

(,rnrral  Counsrl.  hcdcral  Hctircmcnt  Thntt 
ln\  fstnirnt  Hoard 

IKK  l)i]i    00-147:19  Filed  h-')-00:  H:4,t  ,ini| 
BILLING  CODE  6760-01 -M 


Monday, 
June  12,  2000 


«  r=\ 


Part  n 


Department  of  the 
Treasury 


Internal  Revenue  Service 


26  CFR  Part  1  et  aL 
Use  of  Acmarial  in  Valuing  Annuities, 
Interests  for  Life  or  Terms  of  Years,  and 
Remainder  or  Reversionary  Interests; 
Final  Rule 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Parts  1,  20,  and  25 

[TD  8886] 

RIN1545-AX07 

Use  Of  Actuarial  Tables  in  Valuing 
Annuities,  Interests  for  Life  or  Terms 
of  Years,  and  Remainder  or 
Reversionary  Interests 

agency:  Intcrnrtl  Ri-vi^nui'  Sitvk.c  (IKS) 

Treasury 

ACTION:  Final  rfgulations 

SUMMARY:  This  document  iiontains  final 
regulatifins  n-lating  to  tht;  use  of 
at;tuarial  tables  in  valuing  anninties. 
interests  for  life  or  terms  of  vears.  and 
remainder  or  rc^versionarv  interests 
These  regulations  will  effect  the 
valuation  of  inter  vivos  and 
testamentarv  transfers  of  interests 
df^ptrndent  on  one  or  more  measuruig 


lives   Section  7520  of  the  Internal 
Revenue  Code  of  1986  (Code)  was 
enacted  bv  section  5031  of  the 
r('(  hni(  al  and  Mi,S(  ellaneous  Revenue 
Act  of  I'lHH  and  was  effec  tive  on  May 
1.  1489  These  regulations  are  nei  essar\ 
be(  ause  section  7520li:)(3)  directs  the 
Secretary  to  revise  the  actuarial  tables 
used  in  valuing  interests  dependent  on 
mortality  experienc  e  not  less  fretjuently 
than  once  each  10  vears  to  take  into 
a(i;ount  the  most  recent  mortality 
experience  available  as  of  the  time  of 
the  revision.  This  document  contains 
amendments  to  the  regulations  revising 
(  ertain  tables  used  for  the  valuation  of 
partial  interests  in  property  under 
se(  tion  7520  to  reflect  the  most  recent 
mortality  experiene  e  available 
DATES:  These  regulations  are  effective 
lune  12,  2000. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  L   Blodgett.  (202)  622-3090 
(nut  a  toll-free  number) 


SUPPLEMENTARY  INFORMATION: 

Cross  Reference  to  Regulation  Sections 


Background  ,,^^ 

On  April  30.  1999,  the  IRS  published 
in  the  Federal  Register  (64  I-^R  23187 
and  64  FR  23245)  temporary  regulations 
and  a  notic  e  of  proposed  rulemaking  bv 
cross  ref(!ren(.e  to  temporary  regulations 
lREG-103851-99)  under  sections  642. 
664,  2031.  2512,  and  7520  relating  to  the 
use  of  actuarial  tables  in  valuing 
annuities,  interests  for  life  or  terms  of 
years,  and  remainder  or  reversionary 
interests  No  written  comnitints 
responding  to  the  notice  of  proposed 
rulemaking  by  (,rnss  reference  to 
tcmporarx  regulations  were  receiveii 
and,  thus,  no  hearing  was  held.  This 
document  adopts,  with  no  substantive 
changes,  final  regulations  with  respect 
to  this  notice  of  proposed  rulemaking  bv 
cross  reference  to  temporary  regulations. 

The  following  chart  summarizes  the 
applicable  interest  rates  and  the 
citations  to  textual  materials  and  tables 
fur  the  various  periods  covered  under 
the  regulations: 


— r 

Valuation  period 

Interest 
rate 

1 
Regulation  section 

TaWe 

Section  642 

1 
4°o 

3  5% 

6% 

10°c 

§7520 
§7520 

1.642(0-6 
1  642(c)-6A(a) 
1  642(c)-6A(b) 
1  642(c)-6A(0 
1  642(0-6A(d) 
1  642(c)-6A(e) 
1.642(0-6(6) 

Rfifnrp  ni  01   S?                                

01  01  52    12/31:70                           

ni  ni  71    1 1  "in/HT 

19  01  ft'U-/^a '^n'RQ 

Table  G 

n^  ni  aQ-n4  in/QQ                               

Table  S  (OS'OI  '89-4'30'99) 

Atler  04  30,99     

Table  S  (after  04,30/99) 

Section  664 

1 

4% 

3  5% 

6% 
lO^o 
§7520 
§7520 

1  664-4 

1  664-4  A(  a) 
1  664-4A(b) 
1  664-4A(c) 
1  664-4A(d) 
1  664-4A(e) 
1  664-4(e)(6) 

1  664^(e)(7) 

Rptnre  01  01   S? 

01  01  5?    1?31'70                                  

ni  ni  71     1110/83                                      

1 9  01   R'V-n4/10'R9                                            ■.     ... 

Table  E,  Table  F(i) 

05,01 '89  04/30'99                  

Table  Ud)  (05'01  89-4-30  99) 

Atter  04  30 '99                      

Table  D  and 

1 

Tables  F(4  2)-F(14  0) 
Table  U(1)  (after  04  30/99) 

Section  2031 

4% 
3.5% 

6°o 

10% 
§7520 

§7520 
512 

20  2031-7 
20  203l-7A(a) 
20  2031-7A(b) 
20  2031-7AIC) 
20  2C3^-7A(d) 
20  2031-7A(e) 

20  2031 -7(d)(6) 
20  2031-7(d)(7) 

■ 

Rpforp  01  01  S2                     .              

010152    1231'70    

01  01  71    11  30  83       

1?01  Rl,  04  30  89                                 

Table  A  Table  B,  Table  LN 

Oi^/Ol  fiq   04  '<0'99 

Table  S  (05/01  89-4  30/99) 

AHpr  04  '^n  99                                              "     .      . 

Lite  Table  80CNSMT 
Table  B  Table  J  Table  K 

Table  S  (after  04/30/99)  and 
,  Life  Table  90Ct^ 

Section  2 

4% 
3.5% 
6% 
10% 

25  2512-5 
25  2512-5A(a) 
25  2512-5A(b) 
25  2512-5A(c) 
25  2512-5A(d) 

Rpfnrp  01   01   S?                                                           

01   01   5""    12  31   70                                 

- 

ni   0171     11   ^0.83                              

1Z01.8a-04-30/89    
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Cross  Reference  to  Regulation  Sections— Continued 


Valuation  period 


Interest        □„     ,  .  _, 

^3,g  Regulation  section 


Table 


Atter04/30/99 I  §7520  ;  25.2512-5(d) 


Effective  Dates 

These  regulations  are  applicable  in 
the  case  of  annuities,  interests  for  life  or 
terms  of  years,  and  remainder  or 
reversionarv  interests  created  after  April 
30.  1999. 

Special  Analysis 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
also  has  been  determined  that  section 
553(b)  of  the  Administrative  Procedure 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  these  regulations,  and  because  these 
regulations  do  not  impose  a  collection 
of  information  requirement  on  small 
entities,  the  Regulatory  Flexibility  Act 
(5  U.S.C.  chapter  6)  does  not  apply. 
Therefore,  a  Regulatory  Flexibility 
Analysis  is  not  required.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  the  notice  of  proposed  rulemaking 
by  cross  reference  to  temporary 
regulations  was  submitted  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  business. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  William  L.  Blodgett, 
Office  of  Assistant  Chief  Counsel 
(Passthroughs  and  Special  Industries), 
IRS.  However,  other  personnel  from  the 
IRS  and  Treasury  Department 
participated  in  their  development. 


List  of  Subjects 

26  CFR  Part  1 


Income  taxes.  Reporting  and 
recordkeeping  requirements. 

26  CFR  Part  20 

Estate  taxes.  Reporting  and 
recordkeeping  requirements. 

26  CFR  Part  25 

Gift  taxes.  Reporting  and 
recordkeeping  requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  parts  1,  20,  and 
25  are  amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  removing  the 
entries  for  1.642(c)-6T,  1.664-4T  and 
1.7520-lT  to  read  in  part  as  follows: 

Authority:  26  U.S.C.  7805  *    *    * 

Par.  2.  Section  1.170A-12  is  amended 
by  revising  paragraphs  (b)(2)  and  (b)(3) 
to  read  as  follows: 

§  1 .170A-12    Valuation  of  a  remainder 
interest  in  real  property  for  contributions 
made  after  July  31, 1969. 

***** 

(b)  *   *   * 

(2)  Computation  of  depreciation 
factor.  If  the  valuation  of  the  remainder 
interest  in  depreciable  property  is 
dependent  upon  the  continuation  of  one 
life,  a  special  factor  must  be  used.  The 
factor  determined  under  this  paragraph 
(b)(2)  is  carried  to  the  fifth  decimal 
place.  The  special  factor  is  to  be 
computed  on  the  basis  of  the  interest 


rate  and  life  contingencies  prescribed  in 
§  20.2031-7  of  this  chapter  (or  for 
periods  before  May  1,  1999,  §20.2031- 
7A)  and  on  the  assumption  that  the 
property'  depreciates  on  a  straight-line 
basis  over  its  estimated  useful  life.  For 
transfers  for  which  the  valuation  date  is 
after  April  30.  1999.  special  factors  for 
determining  the  present  value  of  a 
remainder  interest  following  one  life 
and  an  example  describing  the 
computation  is  contained  in  Internal 
Revenue  Service  Publication  1459. 
"Actuarial  Values.  Book  Gimel,"  (7- 
1999).  A  copy  of  this  pubhcation  is 
available  for  purchase  from  the 
Superintendent  of  Documents.  United 
States  Government  Printing  Office. 
Washington.  DC  20402.  For  transfers  for 
which  the  valuation  date  is  after  April 
30,  1989,  and  before  May  1,  1999, 
special  factors  for  determining  the 
present  value  of  a  remainder  interest 
following  one  life  and  an  example 
describing  the  computation  is  contained 
in  Internal  Revenue  Service  Publication 
1459.  "Actuarial  Values,  Gamma 
Volume,"  (8-89).  This  publication  is  no 
longer  available  for  purchase  from  the 
Superintendent  of  Documents. 
However,  it  may  be  obtained  by 
requesting  a  copy  from: 
CC:DOM:CORP:R  (IRS  Publication 
1459),  room  5226.  hiterna]  Revenue 
Service,  POB  7604.  Ben  Franklin 
Station.  Washington.  DC  20044.  See. 
however.  §  ].7520-3(b)  (relating  to 
exceptions  to  the  use  of  prescribed 
tables  under  certain  circumstances). 
Otherwise,  in  the  case  of  the  valuation 
of  a  remainder  interest  following  one 
life,  the  special  factor  may  be  obtained 
through  use  of  the  follovving  formula: 


,(i*ii 


1- 


'%-i*\ 


K    J 


'     1     ' 


V 


X       J 


1- 


nl 


Where: 

n=the  estimated  number  of  vears  of 
useful  life, 

i=the  applicable  interest  rate  under 
section  7520  of  the  Internal 
Revenue  Code, 

v=l  divided  by  the  sum  of  1  plus  the 
applicable  interest  rate  under 


section  7520  of  the  Internal 
Revenue  Code, 

x=the  age  of  the  life  tenant,  and 
lx=number  of  persons  living  at  age  x  as 
set  forth  in  Table  90CM  of 
§  20.2031-7  (or.  for  periods  before 
May  1,  1999.  the  tables  set  forth 
under  §  20.2031-7A)  of  this 
.  chapter. 


(3)  Example.  The  following  example 
illustrates  the  provisions  of  this 
paragraph  (b): 

Example  A.  who  is  62.  donates  to  ^ 
I'niversity  a  remainder  interest  in  a  personal 
residence,  consisting  of  a  House  and  iand, 
subject  to  a  reserved  life  estate  in  A  A{  the 
time  of  the  gift,  the  land  has  a  \alue  of 
S30,000  and  the  house  has  a  value  of 
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SIOO.OOO  with  .in  cstiin.ili'ii  useful  litf  nt  ■»'> 
vcrirs.  M  thi'  eiiil  lit  whii  h  llu-  vdluc  iit  the 
hiiusf  IS  e\|)('(  tfcl  Id  hf  .S2(),IJ()()    I'ht!  porlioii 
III  the  propi-rtv  I  iinsidi^ri'd  to  I"*  (iepr(?(  iahic 
IS  SHO.dOO  (thf  \.ilu>>  of  Ihf  hiiusf  (SlOO.UOO) 
li'ss  Its  I'xpi'i  IihI  v<ikit'  at  the  cmi  uf  4ii  mmis 
(S2(J. 1)001)    rhf  piirtinn  of  the  pii)|>iTt\ 
( ()nsulfrf(i  111  l)i'  nniiili'prt'i  i.ililf  is  SSO.OOO 
(the  Vfiluf  iif  llif  l.iiiil  III  liif  nnif  nt  ilif  «itt 
(SUl.OOOl  plus  lh»'  cxpi'ilcii  v.iluc  iif  iIh' 
housf  ,11  tfi.'  .'lui  (if  45  Nf.irs  (.S20.1H)()1I    Al 
the  lime  of  llif  Kift.  iht;  interest  r.ilf 
pri^scribiHl  under  sertion  7.'i20  is  8.4  pen  eiil 
Bh.sihI  an  nn  interest  rate  of  8.4  percent,  the 
remainder  factor  for  .SI. 00  prescribed  in 
SJ20  20.U-7(ii)  of  tliis  I  hapler  for  a  person 
,l|4e  fiJ  IS  0  J7M2.T     I  fie  value  of  tht? 
nondepreciatile  reinauider  interest  is 
Si;i,Mti2  =>()  (0  27'I2'>  tunes  .SfiO.OOO)   Tlie 
value  of  llie  deprt'i  lalile  remainder  interest  is 
$lt>.148  HO  (0  20181).  t  ompuled  under  Itu- 
formula  desi  rihed  in  paragraph  |ti)(2)  of  llns 
sei  tion.  limes  .SHO.OOO)    rlierefore,  the  value 
of  the  rem. under  interest  is  ,S.tO.  1  1  1    10 


§1.170A-12T     [Removed] 

Par.  3.  Section  1.170A-12T  is 

removiHl. 

Par.  4-5.  Section  1.642(c)-«  is 
amended  by  revising  paragraphs  (d),  (e) 
and  (f)  to  read  as  follows: 

§  1 .642(c)-6    Valuation  of  a  remainder 
interest  in  property  transferred  to  a  pooled 
income  fund. 
•         •         *         •  • 

(d)  Valuation  The  present  value  of 
ihe  remainder  interest  in  prupeilv 
transferred  to  a  pooled  income  fond 
after  April  30,  199M.  is  determined 
imdur  paragraph  (e)  of  this  section.  The 
present  valiif  of  the  remainder  interest 
in  property  transferred  to  a  pooled 
income  fund  for  which  the  valuation 
date  is  before  May  1.  U)94.  is 
determined  under  the  following 
sections: 


Valuation  Dates 

I " 

Before 


After 


Applicable 

regulations 


12-31-51 
12-31-70 
11-30-83 
04-30-89 


01-01-52 

01-01-71 
12-01-83 
05-01-89 
05-01-99 


_L 


1  642(c)-6A(a) 

1  642(c)-6A(bi 
1  642(c)^A(c) 
1  642(C)  6A(d) 
1  642(c)-€A(e) 


(e)  Prt'st'nt  vii/ue  of  tbt-  rciiuiindfi 
inttTf'st  in  thf  f(i>ir  <>/  fnni.s/crs  to  ponU-il 
income  funds  for  which  thf  vahnitmn 
date  is  iiftf-r  April  :U).  ;9,P<J— ( 1 )  In 
qe;if'm/  In  the  case  of  transfiTs  to 
poolesl  income  funds  for  whu  h  tlie 
valuation  dale  is  aher  .Xpril  M).  I'l^'l, 
the  present  value  of  a  remainder  interest 
is  determined  under  this  section   See, 
however.  4)  1  7.T2()-:i(h)  (relating  to 
(Exceptions  to  the  use  of  prescribed 
tables  under  certain  cm  umslances)  The 
prtisent  value  of  a  remainder  int(>rest 


that  is  dependent  on  the  termination  of 
the  life  of  one  individual  is  computed 
by  the  use  of  Table  S  in  paragraph  (e)(6) 
of  this  section.  For  purposes  of  the 
computations  under  this  section,  the  age 
of  an  individual  is  the  age  at  the 
individual's  nearest  birthday. 

(2)  Transitional  rules  for  valuation  of 
transfers  to  pooled  income  funds  (i)  For 
purposes  of  se<;tions  2055.  2106,  or 
2624,  if  on  May  1,  1999.  the  decedent 
was  mentally  incompetent  so  that  the 
disposition  of  the  property  could  not  be 
changed,  and  the  decedent  died  after 
April  30.  1999.  without  having  regained 
competency  to  dispose  of  the  decedent's 
propertv,  or  the  det:edent  died  within  90 
davs  of  the  date  that  the  decedent  first 
regained  competency  after  April  30, 
1999.  the  present  value  of  a  remainder 
interest  is  determined  as  if  the  valuation 
date  with  respect  to  the  decedent's  gross 
estate  is  either  before  May  1,  1999.  or 
after  April  30.  1999,  at  the  option  of  the 
dec:edent's  executor. 

(ii)  For  purposes  of  sections  170, 
2055.  2106.  2522,  or  2624, in  the  case 
of  transfers  to  a  pooled  income  fund  for 
w  hich  the  valuation  date  is  after  April 
30.  1999,  and  before  |uly  1,  1999,  the 
present  value  of  the  remainder  interest 
under  this  section  is  determined  by  use 
of  the  section  7520  interest  rate  for  the 
month  in  which  the  valuation  date 
occurs  (see  *?!?  1.7520-l(b)  and  1.7520- 
2(a)(2))  and  the  appropriate  actuarial 
tables  under  either  paragraph  (e)(6)  of 
this  .section  or  §  1.642(c)-6A(e)(5).  at  the 
option  of  the  donor  or  the  decedent's 
executor,  as  the  case  may  be. 

(iii)  For  purposes  of  paragraphs 
(e)(2)(i)  and  (ii)  of  this  section,  where 
the  donor  or  decedent's  executor  is 
given  Ihe  option  to  use  the  appropriate 
actuarial  tables  under  either  paragraph 
(e)(0)  of  this  section  or  t)  1.642(c)- 
6A(e)(5).  the  donor  or  decedent's 
executor  must  use  the  same  actuarial 
table  with  respec :t  to  each  individual 
transaction  and  with  respect  to  all 
transfers  occurring  on  the  valuation  date 
(lor  example,  gift  and  income  tax 
(  haritatile  deductions  with  respect  to 
the  same  transfer  must  be  determined 
based  on  thu  same  tables,  and  all  assets 
in(  ludible  in  the  gross  estate  and'or 
estate  tax  deductions  claimed  must  be 
\alued  based  on  the  same  tables). 

(3)  Fn'sent  value  of  a  remainder 
interest  The  present  value  of  a 
remainder  interest  in  propertv 
Ir.insferii'd  to  a  pooled  income  fund  is 
computed  on  Ihe  basis  of — 

(i)  IJfe  contingeni:ies  determined  from 
the  \alues  of  /.v  that  are  set  forth  in 
rable40(;M  in  4»  20  2n31-7(d)(7)  of  this 
i.hapter  (see  ti  20.203 1-7A  of  this 
i-hapter  for  certain  prior  periods):  and 


(ii)  Discount  at  a  rate  of  interest, 
compounded  annually,  equal  to  the 
highest  yearly  rate  of  return  of  the 
pooled  income  fund  for  the  3  taxable 
years  immediately  preceding  its  taxable 
year  in  which  the  transfer  of  property  to 
the  fund  is  made.  For  purposes  of  this 
paragraph  (e),  the  yearly  rate  of  return 
of  a  pooled  income  fund  is  determined 
as  provided  in  paragraph  (c)  of  this 
section  unless  the  highest  rate  of  return 
is  deemed  to  be  the  rate  described  in 
paragraph  (e)(4)  of  this  section  for  funds 
in  existence  less  than  3  taxable  years. 
For  purposes  of  this  paragraph  (e){3)(ii). 
the  first  taxable  year  of  a  pooled  income 
fund  is  considered  a  taxable  year  even 
though  the  taxable  year  consists  of  less 
than  12  months.  However,  appropriate 
adjustments  must  be  made  to  annualize 
the  rate  of  return  earned  by  the  fund  for 
that  period.  Where  it  appears  from  the 
facts  and  circumstances  that  the  highest 
yearly  rate  of  return  of  the  fund  for  the 
3  taxable  years  immediately  preceding 
the  taxable  year  in  which  the  transfer  of 
propertv  is  made  has  been  purposely 
manipulated  to  be  substantially  less 
than  the  rate  of  return  that  would 
otherwise  be  reasonably  anticipated 
with  the  purpose  of  obtaining  an 
excessive  charitable  deduction,  that  rate 
of  return  may  not  be  used.  In  that  case, 
the  highest  yearly  rate  of  return  of  the 
fund  is  determined  by  treating  the  fund 
as  a  pooled  income  fund  that  has  been 
in  existence  for  less  than  3  preceding 
taxable  years. 

(4)  Pooled  income  funds  in  existence 
less  than  3  taxable  years.  If  a  pooled 
income  fund  has  been  in  existence  less 
than  3  taxable  years  immediately 
preceding  the  taxable  year  in  which  the 
transfer  is  made  to  the  fund  and  the 
transfer  to  the  fund  is  made  after  April 
30,  1989.  the  highest  rate  of  return  is 
deemed  to  be  the  interest  rate  (rounded 
to  the  nearest  two-tenths  of  one  percent) 
that  is  1  percent  less  than  the  highest 
annual  average  of  the  monthly  section 
7520  rates  for  the  3  calendar  years 
immediately  preceding  the  calendar 
year  in  which  the  transfer  to  the  pooled 
income  fund  is  made.  The  deemed  rate 
of  return  for  transfers  to  new  pooled 
income  funds  is  recomputed  each 
calendar  year  using  the  monthly  section 
7520  rates  for  the  3-year  period 
immediately  preceding  the  calendar 
vear  in  which  each  transfer  to  the  fund 
is  made  until  the  fund  has  been  in 
existence  for  3  taxable  years  and  can 
compute  its  highest  rate  of  return  for  the 
3  taxable  years  immediately  preceding 
the  taxable  year  in  which  the  transfer  of 
propertv  to  the  fund  is  made  in 
accordance  with  the  rules  set  forth  in 
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the  First  sentence  of  paragraph  (e)(3)(ii) 
of  this  section. 

(5)  Computation  of  value  of  remainder 
interest.  The  factor  that  is  used  in 
determining  the  present  value  of  a 
remainder  interest  that  is  dependent  on 
the  termination  of  the  life  of  one 
individual  is  the  factor  from  Table  S  in 
paragraph  (e)(6)  of  this  section  under 
the  appropriate  yearly  rate  of  return 
opposite  the  number  that  corresponds  to 
the  age  of  the  individual  upon  whose 
life  the  value  of  the  remainder  interest 
is  Laseu  (see  §  1.642(c)-6A  for  certain 
prior  periods).  The  tables  in  paragraph 
(e)(6)  of  this  section  include  factors  for 
yearly  rates  of  return  from  4.2  to  14 
percent.  Many  actuarial  factors  not 
contained  in  the  tables  in  paragraph 
(e)(6)  of  this  section  are  contained  in 
Table  S  in  Internal  Revenue  Service 
Publication  1457.  "Actuarial  Values. 
Book  Aleph."  (7-1999).  A  copy  of  this 
publication  is  available  for  purchase 
from  the  Superintendent  of  Documents. 
United  States  Government  Printing 


Office,  Washington,  DC  20402.  For  other 
situations,  see  paragraph  (b)  of  this 
section.  If  the  yearly  rate  of  return  is  a 
percentage  that  is  between  the  yearly 
rates  of  return  for  which  factors  are 
provided,  a  linear  interpolation  must  be 
made.  The  present  value  of  the 
remainder  interest  is  determined  by 
multiplying  the  fair  market  value  of  the 
property  on  the  valuation  date  by  the 
appropriate  remainder  factor.  This 
paragraph  (e)(5)  may  be  illustrated  by 
the  following  example: 

Example.  A.  who  is  54  yaars  and  8  months, 
transfers  SIOO.OOO  to  a  pooled  income  fund. 
and  retains  a  life  income  interest  in  the 
propert\ .  The  highest  yearl\  rate  of  return 
earned  by  the  fund  for  its  .3  preceding  taxable 
vears  is  9.47  percent.  In  Table  ,S.  the 
remainder  factor  opposite  5.5  years  under  9  4 
perc:ent  is  .17449  and  under  9.6  percent  is 
.17001,  The  present  value  of  the  remainder 
interest  is  SI  7.292.00.  computed  as  follows: 


Difference  

lnler))ulation  adjustment 
9.47%  -  9.49r 

02^r 


.00448 


.00448 


Factor  at  9.4  pen  ent  for  age  r>5 
Factor  at  9.6  percent  for  age  55 


.17449 
.17001 


Table  S.— Based  on  Life  Table  90CM  Single  Life  Remainder  Factors 

[Interest  rate] 


X   =  .(X)157 

Factor  at  9,4  percent  for  age  5.t  .  ,  17449 

Less:  Interpolation  adjustment    001.57 

Interpolated  factor  17292 

Present  \alue  of  remainder  interest: 

(SIOO.OOO  X  ,17292) S17.292.00 

(6)  Actuarial  tables.  In  the  case  of 
transfers  for  which  the  valuation  date  is 
after  April  30.  1999.  the  present  value 
of  a  remainder  interest  dependent  on 
the  termination  of  one  life  in  the  case  of 
a  transfer  to  a  pooled  income  fund  is 
determined  bv  use  of  the  following 
Table  S: 

Applicable  After  April  30,  1999 


Age 


4.2% 


4.4% 


4.6% 


4.8% 


5.0% 


5.2% 


54° 


5.6% 


5  8% 


6.0°c 


0 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

33 

34 

35 

36 

37 

38 

39 

40 


.06752 

06130 

05586 

.05109 

04691 

04322 

.06137 

.05495 

.04932 

.04438 

.04003 

.03620 

.06325 

.05667 

05088 

04580 

.04132 

03737 

,06545 

05869 

.05275 

.04752 

.04291 

03883 

.06784 

06092 

05482 

.04944 

.04469 

04048 

.07040 

06331 

.05705 

.05152 

.04662 

04229 

.07310 

.06583 

.05941 

.05372 

04869 

04422 

.07594 

1  .06849 

.06191 

.05607 

.05089 

04628 

.07891 

1  .07129 

.06453 

.05853 

05321 

04846 

.08203 

.07423 

.06731 

.06115 

05567 

05079 

.08532 

.07734 

.07024 

.06392 

05829 

05326 

.08875 

.08059 

.07331 

06683 

.06104 

05587 

.09233 

.08398 

.07653 

.06989 

06394 

05862 

.09601 

.08748 

.07985 

.07304 

06693 

.06146 

.09974 

.09102 

.08322 

.07624 

,06997 

06435 

.10350 

.09460 

.08661 

07946 

,07303 

06725 

.10728 

.09818 

.09001 

.08268 

.07608 

.07014 

.11108 

.10179 

,  .09344 

.08592 

.07916 

.07306 

.11494 

.10545 

.09691 

.08921 

.08227 

'  .07601 

.11889 

.10921 

.10047 

.09259 

.08548 

.07904 

.12298 

.11310 

j  .10417 

.09610 

.08881 

.08220 

.12722 

.11713 

.10801 

.09976 

.09228 

08550 

.13159 

.12130 

.11199 

.10354 

.09588 

08893 

.13613 

.12563 

.11612 

.10748 

09964 

.09250 

.14084 

.13014 

.12043 

.11160 

.10357 

09625 

.145/4 

.13484 

.12493 

.11591 

.10768 

.10018 

.15084 

.13974 

.12963 

.12041 

.11199 

.10431 

.15615 

.14485 

.13454 

.12513 

.11652 

.10865 

.16166 

.15016 

.13965 

.13004 

.12124 

.11319 

.16737 

.15567 

.14497 

.13516 

.12617 

.11792 

.17328 

.16138 

.15048 

.14047 

.13129 

12286 

.17938 

.16728 

.15618 

.14599 

.13661 

.12799 

.18568 

.17339 

.16210 

.15171 

.14214 

.13333 

.19220 

.17972 

.16824 

.15766 

.14790 

13889 

.19894 

.18627 

.17460 

.16383  1 

.15388 

14468 

.20592 

.19307 

.18121 

.17025  1 

16011 

.15073 

.21312 

.20010 

.18805 

.17691 

.16658  1 

15701 

.22057 

.20737 

.19514 

.18382 

.17331  1 

.16356 

.22827 

.21490 

.20251 

.19100 

.18031 

.17038 

.23623 

.22270 

.21013 

.19845  ! 

18759 

.17747 

.24446 

.23078 

.21805 

.20620 

19516 

18487 

03998 
03283 
03388 
03523 
.03676 
.03845 
04025 
04219 
04424 
04643 
04877 
.05124 
.05385 
.05655 
.05929 
06204 
.06479 
.06755 
.07034 
.07322 
07622 
.07935 
.08260 
08601 
08958 
09334 
.09728 
.10144 
.10580 
.11035 
.11510 
.12004 
.12520 
13058 
.13618 
14204 
.14814 
.15450 
.16113 
.16805 
.17527 


03711 
02985 
03079 
03203 
03346 
03503 
03672 
03854 
.04046 
04253 
04474 
04709 
04957 
05214 
.05474 
.05735 
05996 
.06257 
.06521 
.06794 
.07078 
07375 
07685 
08009 
08349 
.08708 
.09085 
.09484 
.09901 
10339 
10796 
.11272 
.11769 
12289 
12831 
13399 
13990 
14608 
15253 
15927 
.16631 


03458 
02721 
02806 
02920 
03052 
03199 
03357 
03528 
.03709 
03904 
04114 
04336 
04572 
04816 
05064 
05312 
05559 
05807 
06057 
06315 
06584 
06866 
07160 
07468 
07793 
.08135 
08496 
.08878 
09279 
09699 
10138 
10597 
11076 
11578 
.12102 
12652 
13225 
13825 
14452 
.15108 
15795 


03233 
02487 
02563 
02668 
02791 
02928 
03076 
.03236 
03407 
03592 
03790 
04002 
04226 
04458 
04694 
04930 
05164 
05399 
05636 
05880 
06135 
06403 
06682 
06975 
07284 
07611 
07956 
08322 
08706 
.09109 
09532 
09974 
10435 
10920 
11426 
11958 
12514 
13096 
.13705 
14344 
15013 
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Age 


4  2% 


44° 


4  6% 


4  8° 


5  0° 


5  2°'o 


5  4°o 


5  6° 


5  8°'o 


41  

42  

43  

44  

45  

46  

47  

48  .... 

49  

50  

51  

52  .... 
53 

54 
55 
56 
57 
58 
59 
60 
61 
62 
63 
64 
65 
66 
67 
68 
69 
70 

71  ... 

72  .. 

73 

74 

75 

76 

77 

78 

79 

80 

81 

82 

83 

84 

85 

86 

87 

88 

89 

90 

91 

92 

93 

94 

95 

96 

97 

98 

99 

100 

101 

102 

103 

104 

105 

106 

107 

loe 

109 


Age 


.2S298 

.26178 

.27087 

.28025 

.28987 

.29976 

.30987 

32023 

.33082 

.34166 

.35274 

.36402 

.37550 

.38717 

.39903 

.41108 

.42330 

.43566 

.44811  I 

46066  ' 

47330 

48608 

49898 

.51200 

.52512 

53835 

.55174 

.56524 

.57882 

59242 

.60598 

.61948 

.63287 

.64621 

65953 

67287 

68622 

.69954 

.71278 

.72581 

73857 

75101 

.76311 

77497 

.78665 

.79805 

80904 

81962 

.82978 

.83952 

.84870 

85716 

86494 

87216 

87898 

88537 

89127 

89680 

90217 


.23915 

24782 

.25678 

.26603 

27555 

28533 

29535 

30563 

31615 

32694 

.33798 

34924  I 

36070 

37237 

38424 

39631 

40857 

42098 

.43351  i 

44613  ' 

45887 

47175 

48478 

49793 

51121 

52461 

63818 

55188 

56568 

57951 

59332 

60707 

.62073 

63435 

64796 

66160 

67526 

68892 

70250 

71588 

72899 

74178 

75423 

76645 

77848 

79025 

80159 

81251 

82302 

83309 

84260 

85136 

85942 

86690 

87397 

88060 

88672 

89245 

89803 


22626 

23478 

24360 

25273 

26212 

27179 

28171 

29190 

30234 

31306 

32404 

33525 

34668 

35833 

37019 

38227 

39455 

40699 

.41956 

43224 

44505 

45802 

47115 

48442 

49782 

51137 

52511 

53899 

55299 

56703 

58106 

59504 

60895 

62282 

63671 

65063 

66459 

67856 

69246 

70618 

71962 

73274 

74553 

75809 

77047 

78258 

79427 

80552 

81636 

82676 

83658 

84563 

85396 

86170 

86902 

87587 

88221 

88815 

89393 


21425 

22262 

23129 

24027 

24953 

25908 

26889 

27897 

28931 

29995 

31085 

32200 

33339 

34500 

35683 

36890 

38118 

39364 

40623 

41896 

43182 

44485 

45807 

47143 

48495 

49862 

51250 

52654 

54071 

55495 

56918 

58338 

59751 

61162 

62575 

63995 

65419 

66845 

68265 

69668 

71045 

72389 

73700 

74988 

76260 

77504 

78706 

79865 

80980 

82052 

83064 

83998 

84858 

85657 

86412 

87121 

87775 

88389 

88987 


56703 

55495 

54325 

58106 

56918 

55767 

59504 

58338 

57206 

60895 

59751 

58640 

.62282 

.61162 

60073 

63671 

62575 

61510 

65063 

63995 

62954 

66459 

65419 

64404 

67856 

66845 

65858 

69246 

68265 

67308 

70618 

69668 

68740 

71962 

71045 

70147 

73274 

72389 

71522 

74553 

73700 

72864 

75809 

74988 

74183 

77047 

76260 

75487 

78258 

77504 

76764 

79427 

78706 

77998 

80552 

79865 

79188 

81636 

80980 

80335 

90738 

90344 

89953 

89567 

91250 

90876 

90504 

90137 

91751 

91396 

91045 

90696 

92247 

91912 

91579 

91249 

92775 

92460 

92148 

91839 

93290 

92996 

92704 

92415 

93948 

93680 

93415 

93151 

94739 

94504 

94271 

94039 

95950 

95767 

95585 

95404 

.97985 

97893 

97801 

97710 

20305 

21125 

21977 

22860 

23772 

24714 

25682 

26678 

27702 

28756 

29838 

30946 

32078 

33234 

34413 

35617 

36844 

38089 

39350 

40624 

41914 

43223 

44550 

45895 

47255 

48634 

50034 

51452 

52885 

34325 

35767 

57206 

38640 

50073 

51510 

52954 

B4404 

65858 

67308 

B8740 

70147 

71522 

72864 

74183 

75487 

76764 

77998 

79188 

80335 

81437 

82479 

83441 

84326 

85149 

85928 

86659 

87335 

87968 

88585 

89183 

89772 

90350 

90922 

91532 

92127 

92889 

93808 

95224 

97619 


19259 

20062 

20898 

21766 

22664 

23591 

24546 

25530 

26543 

27586 

28658 

29757 

30882 

32031 

33205 

34405 

35629 

36873 

38133 

39408 

40699 

42011 

43343 

44694 

46062 

47449 

48860 

50291 

51737 

53193 

54651 

56108 

57561 

59015 

60473 

61940 

63415 

64895 

.66372 

67833 

69268 

70672 

72044 

73393 

74728 

76036 

77301 

78521 

79699 

80831 

81902 

82891 

83801 

84648 

85450 

86203 

86898 

87551 

88187 

88804 

89412 

90007 

90598 

91227 

91841 

92628 

93579 

95045 

97529 


62% 


6  4°o 


6  6°o 


6  8°o 


7  0°o 


03034 
02279 


02857 
02094 


02700 
01929 


02559 
01782 


02433 
01650 


18282 

19069 

19888 

20740 

21622 

22536 

23476 

24447 

25447 

26479 

27541 

28630 

29746 

30888 

32056 

33250 

34469 

35710 

36968 

38243 

39535 

40848 

42184 

43539 

44912 

46307 

47727 

49168 

50627 

52096 

53569 

55043 

56513 

57985 

59463 

60952 

62450 

63955 

65457 

66945 

68408 

.69840 

71240 

72618 

73982 

75320 

76615 

77865 

79072 

80234 

81332 

82348 

.83283 

84153 

84977 

85751 

86467 

87138 

87793 

88428 

89054 

89668 

90276 

90924 

91558 

92370 

93351 

94867 

97438 


7  2°o 


17368 

18138 

18941 

19777 

20644 

21542 

22468 

23425 

24412 

25432 

26482 

.27561 

28667 

29801 

30961 

32149 

33363 

34600 

35855 

.37127 

38418 

.39732 

41069 

42427 

43805 

45206 

46633 

48083 

.49552 

51034 

52520 

54009 

.55495 

56984 

58480 

59989 

61509 

63036 

64563 

.66077 

.67566 

69024 

70451 

.71857 

73250 

74617 

75940 

77220 

78455 

79645 

80771 

81812 

82771 

83664 

.84510 

85305 

86040 

86730 

87402 

88056 

88699 

.89331 

89957 

90624 

91276 

92113 

93124 

94689 

97348 


16514 

17267 

18053 

18873 

19724 

20606 

21518 

22460 

23434 

24441 

25479 

26547 

27643 

28766 

29918 

31099 

32306 

33538 

34789 

36058 

37347 

38660 

39997 

41357 

42738 

44143 

45576 

47034 

48513 

50004 

.51503 

53004 

54505 

56009 

57523 

59050 

60590 

62140 

63690 

65227 

66741 

68225 

69678 

71110 

72530 

73925 

75277 

76584 

77847 

79064 

80217 

81283 

82266 

83181 

84049 

84864 

85618 

86326 

87016 

87687 

88348 

88997 

89640 

90326 

90997 

91857 

92899 

94512 

97259 


6  0°o 


15715 

16450 

17220 

18023 

18858 

19725 

20621 

21549 

22509 

23502 

24528 

25584 

26669 

27782 

28925 

30097 

31297 

32522 

33768 

35033 

36318 

37629 

38966 

40326 

41709 

43118 

44556 

46020 

.47506 

49007 

50516 

52029 

.53543 

.55061 

.56591 

58135 

59694 

.61264 

.62836 

.64396 

65933 

67441 

68919 

70377 

71823 

73245 

74624 

.75958 

.77248 

78492 

.79671 

80761 

81767 

.82704 

83592 

84427 

85200 

85926 

86633 

87322 

88000 

88666 

89326 

.90031 

90719 

91604 

92675 

94336 

97170 


7  4°o 


7  6° 


7.8°' 


02321 
01533 


02220 
01427 


02129 
01331 


02047 
01246 


8.0°/o 


01973 
01168 


Federal  Register /Vol. 

65,  No. 

113 /Monday, 

June  12 

:,  2000 /Rules  and  Regulations 

36913 

Age 

6.2% 

6.4% 

6.6% 

6.8°;, 

7,0% 

7.2°/o 

7  4°/o 

7  6°b 

7  8°c 

80°x 

2  

.02347 

.02155 

.01983 

.01829 

,01692 

01569 

01458 

01358 

.01268 

01187 

3  

.02444 

.02243 

.02065 

.01905 

01761 

.01632 

01516 

.01412 

01317 

01232 

4  

.02558 

.02349 

.02163 

.01996 

,01846 

01712 

01590 

.01481 

.01382 

01292 

5  

.02686 

02469 

.02275 

.02101 

01945 

.01804 

.01677 

.01562 

01458 

01364 

6  

.02825 

.02600 

.02398 

.02217 

,02053 

.01906 

.01773 

01653 

01544 

01445 

7  

.02976 

.02742 

.02532 

.02343 

,02172 

.02019 

01880 

01754 

01640 

01536 

8  

.03137 

.02894 

.02675 

.02479 

,02301 

.02140 

01995 

01864 

01744 

01635 

9  

.0331 1 
.03499 
.03700 
.03913 
.04135 
.04359 
.04584 
.04806 
.05029 
.05253 
.05484 
.05726 

,03059 
.03237 
.03428 
.03632 
.03843 
.04057 
.04270 
04482 
.04692 
.04905 
.05124 
05354 

.02832 
.03001 
.03183 
.03377 
.03579 
.03783 
.03986 
.04187 
.04387 
.04588 
.04796 
.05013 

.02627 
.02788 
.02961 
.03146 
.03339 
.03534 
.03728 
.03919 
.04108 
.04299 
.04496 
.04702 

02442 
,02595 
,02760 
02937 
03122 
03308 
,03493 
,03674 
,03855 
,04036 
04222 
,04418 

02274 
02420 
.02578 
02748 
02924 
.03102 
.03279 
03452 
03623 
.03795 
.03972 
.04158 

,02122 
.02262 
02413 
.02575 
02744 
.02915 
03083 
03248 
03411 
03574 
.03742 
.03919 

01985 
02118 
02262 
02418 
02580 
02744 
.02905 
03063 
03218 
03373 
03532 
03700 

01859 
01987 
02125 
.02275 
02431 
02587 
02742 
02892 
03040 
03187 
03339 
03498 

01745 
01867 
02000 
02144 
02294 
02444 
02593 
02736 
02877 
03017 
03161 
03313 

10       

11     

12  

13     

14   

15   

16  

17  

18  .-. 

19  

20  

21  

.05980 

.05595 

.05242 

.04920 

.04625 

.04354 

04105 

03877 

03667 

03473 

22  

,06246 

.05847 

.05482 

.05147 

04841 

.04559 

04301 

04063 

03844 

03642 

23  

.06524 

.06112 

.05734 

.05387 

.05069 

04777 

04508 

04260 

04032 

03821 

24  

.06819 

.06392 

,06001 

.05642 

.05312 

05008 

.04728 

.04470 

04232 

,04012 

25 

.07131 

.06690 

,06285 

.05913 

05570 

.05255 

04964 

04695 

04447 

04218 

26  

.07460 

.07005 

,06586 

.06200 

05845 

05518 

05215 

04936 

04677 

04438 

27  

,07810 

.07340 

,06907 

.06508 

.06140 

05800 

05485 

05195 

04925 

04676 

28  

,08179 

.07693 

,07246 

.06833 

.06451 

06098 

05772 

05469 

05189 

04929 

29  

.08566 

.08065 

,07603 

.07176 

.06780 

.06414 

06075 

.05761 

05469 

05198 

30  

.08973 

.08456 

,07978 

.07536 

.07127 

.06748 

.06396 

06069 

05766 

05483 

31  

.09398 

.08865 

,08372 

.07915 

.07491 

07098 

.06733 

06394 

06078 

05785 

32  

.09843 

.09294 

.08785 

.08313 

.07875 

.07468 

07089 

06737 

06409 

06103 

33  

.10310 

.09745 

.09220 

.08732 

.08279 

.07858 

.07466 

07100 

06759 

06441 

34  

.10799 

.10217 

09676 

.09173 

.08705 

08269 

07862 

.07483 

07129 

06798 

35  

.11314 

.10715 

,10157 

.09638 

.09155 

.08704 

08283 

07890 

07522 

07179 

36  

.11852 

.11236 

,10662 

.10127 

09628 

09162 

08726 

08319 

07938 

07581 

37  

.12416 

11783 

11193 

.10641 

,10126 

.09645 

.09194 

08772 

08377 

08006 

38  

13009 

.12359 

,11751 

.11183 

.10652 

10155 

.09689 

09253 

08843 

08459 

39  

.13629 

12962 

,12338 

.11753 

.11206 

.10693 

10212 

09761 

09337 

08938 

40  

.14281 

13597 

,12955 

.12355 

11791 

11262 

10766 

10299 

09860 

09447 

41  

.14966 

.14264 

,13606 

.12989 

.12409 

.11864 

.11352 

10870 

10417 

09989 

42  

.15685 

.14966 

,14291 

.13657 

.13061 

12500 

11972 

11475 

11006 

10564 

43  

.16437 

.15702 

,15010 

.14360 

.13747 

13171 

12627 

12115 

11631 

11174 

44  

.17224 

.16472 

,15764 

.15098 

.14469 

13876 

13317 

12789 

12290 

11819 

45  

.18042 

17274 

,16550 

.15867 

.15223 

.14615 

14040 

13496 

12982 

12496 

46  

.18893 

.18110 

,17370 

.16671 

.16011 

.15387 

14796 

14238 

13708 

13207 

47  

.19775 

.18975 

,18220 

17505 

.16830 

16190 

15584 

15010 

14466 

13950 

48  

.20688 

.19873 

,19102 

18373 

.17682 

17027 

16406 

15817 

15258 

14727 

49  

.21633 

.20804 

,20018 

,19274 

.18568 

17898 

17262 

16658 

16084 

15539 

50  

.22612 

.21769 

,20969 

.20210 

19490 

18805 

18155 

17536 

16948 

16388 

51  

.23625 

.22769 

,21955 

.21182 

.20448 

19749 

19084 

18452 

17849 

17275 

52  

.24669 

.23799 

,22973 

.22186 

.21438 

.20726 

20047 

19400 

18784 

18196 

53  

.25742 

.24861 

,24022 

23222 

.22461 

21735 

21043 

20383 

19753 

19151 

54  

.26845 

.25952 

.25101 

.24290 

.23516 

.22777 

.22072 

.21399 

20756 

20140 

55  

.27978 

.27074 

26212 

.25389 

.24604 

.23853 

23136 

.22450 

21793 

21166 

56  

.29140 

28227 

,27355 

26522 

.25725 

.24963 

24233 

23535 

22867 

22227 

57  

.30333 

.2941 1 

.28529 

.27686 

.26879 

.26106 

.25365 

24656 

23976 

23324 

58  

.31551 

.30621 

.29731 

.28878 

.28061 

27278 

.26528 

.25807 

25116 

24453 

59  

.32790 

.31854 

,30956 

.30095 

.29269 

.28477 

27716 

26986 

26284 

25610 

60  

.34050 

.33107 

,32202 

.31334 

30500 

29699 

28929 

28190 

27478 

26794 

61  

.35331 

.34384 

,33473 

.32598 

31757 

30948 

30170 

29422 

28701 

28007 

62  ; 

.36639 

.35688 

,34772 

33892 

.33044 

32229 

31443 

30687 

29958 

29255 

63  

.37974 

.37020 

,36101 

.35216 

.34363 

.33542 

32750 

31986 

31250 

30539 

64  

.39334 

.38378 

,37456 

36568 

.35711 

.34884 

34087 

33317 

32574 

31857 

65  

.40718 

.39761 

38838 

.37947 

.37087 

36257 

35455 

.34681 

33932 

33208 

66  

.42128 

.41172 

,40249 

39357 

.38496 

37663 

.36858 

36079 

.35326 

34597 

67  

.43569 

.42616 

,41694 

.40803 

.39941 

.39107 

38299 

37518 

36761 

36028 

68  

.45038 

.44089 

.43170 

.42281 

41419 

.40585 

39777 

.38994 

38235 

37499 

69  

.46531 

.45587 

.44672 

.43786 

42927 

.42094 

41286 

40503 

39743 

39006 

70  

.48040 

.47103 

.46194 

,45312 

44456 

43626 

42820 

42038 

41278 

40540 

71  

.49558 

48629 

.47727 

,46851 

46000 

.45174 

.44371 

43591 

42832 

42095 

72  

.51082 

.50162 

.49268 

,48399 

.47554 

.46733 

.45934 

45157 

44401 

43666 

73  

.52607 

.51697 

.50813 

,49952 

.49114 

48299 

.47506 

46733 

45981 

45249 

74  

.54139 

53241 

.52367 

,51515 

50686 

49879 

49092 

48325 

47578 

46849 

75  

.55683 

.54798 

.53936 

.53095 

52276 

.51477 

50698 

49938 

49197 

48474 

36914 
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Age 

6.2% 

6.4% 

6.6% 

6  8% 

7  0% 

7  2°o 

7  4% 

7  6% 

7  8% 

8.0% 

76    

57243 
58819 
60408 
62001 
63582 
65142 
66673 
68175 
69657 
71128 
72576 
73981 
75342 
76658 
77928 
79131 
80246 
81274 
82232 
83141 
83996 
84787 
85530 
86255 
86960 
87655 
88338 
.89015 
89737 
90443 
91351 
92452 
94161 
97081 

56373 
57965 
59572 
61184 
62786 
64367 
65920 
67444 
68950 
70446 
71919 
73349 
74735 
76076 
77371 
78600 
79737 
80788 
81766 
82695 
83569 
84378 
85138 
85880 
86601 
87313 
88012 
88706 
89446 
90170 
91101 
92230 
93987 
96992 

55524 
57132 
58755 
60385 
62007 
63608 
65182 
66728 
68256 
69775 
71272 
72726 
74137 
75503 
76823 
78075 
79235 
80307 
81306 
82254 
83147 
83973 
84750 
85508 
86246 
86974 
87689 
88399 
89157 
89898 
90852 
92010 
93814 
96904 

54696 
56318 
57957 
59604 
61244 
62864 
64458 
66024 
67574 
69116 
70636 
72114 
73548 
74938 
76281 
77557 
78740 
79832 
80850 
81818 
82729 
83573 
84366 
85140 
85894 
86638 
87369 
88095 
88871 
89628 
90605 
91791 
93641 
96816 

53888 
55523 
57177 
58840 
60497 
62135 
63748 
65334 
66904 
684C7 
70010 
71511 
72968 
74381 
75748 
77046 
78250 
.79363 
80401 
81387 
82316 
83176 
83985 
84776 
85546 
86305 
87052 
87793 
88586 
89360 
90359 
91573 
93469 
96729 

53100 
54747 
56414 
58092 
59765 
61421 
63052 
64656 
66246 
67830 
69394 
70917 
72396 
73832 
75221 
76542 
77767 
78899 
79956 
80961 
81907 
82784 
83609 
84415 
85200 
85975 
86738 
87494 
88304 
8C094 
90115 
91356 
93298 
96642 

52330 
53988 
55668 
57360 
59048 
60721 
62368 
63991 
65599 
-67204 
68789 
70333 
71833 
73290 
74702 
76044 
77290 
78441 
79517 
80539 
81503 
82396 
83236 
84057 
84858 
85648 
86426 
87197 
88024 
88830 
89873 
91141 
93128 
96555 

51579 
53247 
54939 
56644 
58347 
60034 
61698 
63338 
64964 
66587 
68193 
69757 
71279 
72757 
74190 
75553 
76818 
77989 
79082 
80122 
81103 
82012 
82867 
83703 
84519 
85324 
86116 
.86903 
87745 
88568 
89632 
90927 
92958 
96468 

50846 
52523 
54225 
55943 
57659 
59361 
61041 
62696 
64340 
65982 
67606 
69190 
70732 
72231 
73684 
75068 
76353 
77542 
78653 
79710 
80707 
81632 
82502 
83353 
84183 
85003 
85809 
86611 
87469 
88307 
89392 
90714 
92790 
96382 

50130 

77   

51815 

78  

53527 

79    

55256 

80   

56985 

81       

58701 

82   

60395 

83   „ 

84   

62066 
63727 

85  

65386 

86    

67029 

87   

68632 

88   

70194 

89   

71712 

90   

73186 

91   

74589 

92    

75893 

93   

77100 

94   

78228 

95   

79302 

96   

80315 

97  

81255 

98   

82140 

99  

83005 

100  

83849 

101   

84684 

102  

85505 

103  

86321 

104  

87195 

105    

88049 

106   

89154 

107 

90502 

1 08  

92622 

109  

96296 

Age 

82% 

8.4% 

86% 

8  8% 

9  0°o 

9  2% 

94% 

9  6°o 

9  8% 

10.0% 

0  

1  

2  

3  

4  

5  

6  

7  

8  

9  _ 

10  

01906 
.01098 
.01113 
01155 
01211 
01279 
01356 
01442 
01536 
01641 
01758 
01886 
02024 
02168 
02313 
02456 
02593 
02728 
02861 
02998 
03142 
03295 
03455 
03626 
03809 
04005 
04216 
04444 
04687 
04946 
05221 
0551 1 
05818 
06144 
06489 
06857 
07246 

01845 
01034 
01046 
01084 
01137 
01201 
01274 
01356 
01446 
01546 
01659 
01781 
01915 
02054 
02193 
02330 
02462 
02590 
02717 
02847 
02984 
03130 
03283 
03446 
03620 
03808 
04010 
04229 
04463 
04712 
04976 
05255 
05551 
05866 
06200 
06555 
06932 

01790 
00977 
00986 
01020 
01069 
01130 
01199 
01277 
01363 
01460 
01567 
01686 
01814 
01948 
02083 
02214 
02340 
02463 
02584 
02708 
02839 
02978 
03124 
03279 
03446 
03625 
03819 
04029 
04254 
04493 
04748 
05017 
05302 
05606 
05928 
06273 
06638 

01740 
00924 
00930 
00962 
01008 
01065 
01131 
01205 
01287 
01380 
01484 
01598 
01721 
01851 
01981 
02107 
02229 
02346 
02462 
02580 
02704 
02837 
02976 
03124 
03283 
03456 
03641 
03843 
04059 
04289 
04534 
04794 
05069 
05363 
05674 
06007 
06361 

01694 
00876 
00880 
00909 
00952 
01006 
01068 
01140 
01218 
01307 
01407 
01517 
01636 
01762 
01887 
02009 
02126 
02238 
02348 
02461 
02580 
02706 
02839 
02981 
03133 
03298 
03476 
03670 
03877 
04099 
04335 
04585 
04851 
05135 
05436 
05758 
06101 

01652 
00833 
00834 
00860 
00900 
00952 
01011 
01079 
01154 
01240 
01336 
01442 
01558 
01679 
01801 
01918 
02030 
02138 
02243 
02351 
02465 
02585 
02712 
02847 
02993 
03151 
03322 
03508 
03708 
03922 
04149 
04390 
04647 
04921 
05212 
05524 
05856 

01613 
00793 
00791 
00816 
00853 
00902 
00959 
01023 
01096 
01178 
01270 
01373 
01485 
01603 
01721 
01834 
01942 
02046 
02146 
02249 
02357 
02473 
02594 
02723 
02863 
03014 
03178 
03357 
03550 
03756 
03975 
04208 
04455 
04720 
05002 
05304 
05626 

01578 
00756 
00753 
00775 
00810 
00856 
00910 
00972 
01041 
.01120 
01210 
01310 
01419 
01533 
01646 
01756 
01860 
01960 
02056 
02154 
02258 
02368 
02484 
02608 
02741 
02887 
03044 
03217 
03402 
03600 
03812 
04037 
04276 
04532 
04805 
05097 
05409 

01546 
00722 
00717 
00737 
00770 
00814 
00865 
00925 
00991 
01068 
01154 
01251 
01357 
01467 
01578 
01684 
01785 
01880 
01972 
02066 
02165 
02271 
02.'W? 
02500 
02628 
02768 
02919 
03085 
03263 
03455 
03659 
03876 
04107 
04355 
04619 
04902 
05205 

01516 
00691 
00684 
00702 
00733 
00775 
00824 
00881 
00945 
01019 
01103 

11   

01196 

12   

01299 

13   

01407 

14  

01514 

15   

01617 

16   

01714 

17   

01806 

18   

01894 

19   

01984 

20   

02079 

21  

02180 

22  

02286 

23   

02400 

24  

02522 

25  

02656 

26    

02802 

27  

02962 

28   

03133 

29   

03318 

30   

03515 

31   

03725 

32   

03948 

33   

04188 

34   

04444 

35   

04718 

36   

05012 
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Age                8  2%    8.4%    8.6%    8  8%    9.0%    9.2%    9  4%    9  6°o    9  8% 

10  0% 

37 

38 

39 

40 

41 

42 

43 

44 

45 

46 

47 

48 

49 

50 

51 

52 

53 

54 

55 

56 

57 

58 

59 

60 

61 

62 

63 

64 

65 

66 

67 

68 

69 

70 

71 

72 

73 

74 

75 

76 

77 

78 

79 

80 

81 

82 

83 

84 

85 

86 

87 

88 

89 

90 

91 

92 

93 

94 

95 

96 

97 

98 

99 

100 

101 

102 

103 

104 

105 

106 

107 

108 

109 


.07659 
.08098 
.08563 
09059 
09586 
10147 
.10742 
11373 
12035 
,12732 
13460 
.14223 
.15020 
15855 
.16727 
.17634 
.18576 
.19552 
.20564 
.21613 
.22698 
.23816 
.24962 
.26136 
.27339 
.28578 
.29854 
31164 
.32508 
.33891 
.35318 
.36785 
.38290 
.39823 
.41378 
.42950 
.44535 
.46139 
.47769 
.49430 
.51123 
.52845 
.54584 
.56325 
.58054 
.59762 
.61448 
.63124 
64800 
.66461 
.68083 
.69663 
.71201 
.72694 
.74117 
.75439 
.76664 
.77809 
78899 
.79928 
.80883 
.81781 
.82661 
.83519 
84368 
.85203 
.86034 
.86923 
.87792 
.88918 
.90291 
.92455 
.96211  I 


07332 
07758 
.08210 
.08692 
09206 
.09753 
10334 
10950 
11599 
12281 
.12995 
13743 
.14526 
15347 
.16205 
.17098 
.18027 
.18990 
19989 
.21025 
.22098 
.23204 
.24339 
.25502 
.26695 
27925 
.29192 
.30494 
31831 
.33208 
.34630 
.36093 
.37595 
.39127 
40681 
.42253 
.43840 
45446 
.47080 
48747 
.50447 
.52177 
.53926 
55678 
.57419 
59140 
.60840 
.62531 
.64224 
65902 
67541 
69140 
70696 
72209 
73650 
74991 
76233 
.77394 
.78500 
.79544 
.80514 
.81427 
.82320 
.83192 
.84055 
.84904 
85748 
.86653 
87537 
88683 
.90082 
92288 
.96125 


07025 
.07439 
07878 
.08347 
08848 
.09381 
.09948 
10551 
11185 
11853 
.12553 
13287 
14056 
.14862 
.15707 
.16587 
.17501 
.18451 
19437 
.20461 
.21522 
.22616 
.23740 
24892 
.26075 
.27295 
.28553 
29846 
31177 
.32547 
.33963 
.35422 
.36920 
38450 
40003 
41575 
43162 
44771 
.46408 
.48079 
49786 
.51523 
.53282 
.55044 
.56797 
58530 
.60243 
.61949 
.63657 
65351 
.67008 
.68624 
70199 
71730 
73190 
74548 
75806 
76983 
.78106 
79165 
80149 
.81075 
.81982 
.82868 
83744 
84607 
.85465 
86385 
87283 
.88450 
.89873 
92123 
96041 


06737 
.07138 
07565 
,08021 
08509 
09029 
09583 
10172 
10792 
11447 
12133 
.12853 
.13608 
.14401 
15232 
.16097 
16999 
.17935 
18908 
19919 
20968 
.22051 
23163 
.24304 
25477 
.26687 
.27935 
29221 
30543 
.31906 
.33316 
.34770 
.36265 
.37791 
39343 
.40914 
.42502 
.44112 
45752 
.47427 
49139 
.50884 
.52650 
.54423 
56186 
57931 
59657 
61376 
.63099 
64810 
.66483 
.68116 
59708 
71257 
72735 
74110 
75385 
76578 
77715 
78790 
79787 
.80727 
81648 
82547 
83437 
84313 
85184 
86119 
87032 
88218 
89666 
91958 
95956 


06466 
06855 
07270 
07714 
08189 
08696 
09237 
09813 
10420 
11061 
.11733 
.12439 
.13181 
.13960 
14777 
15630 
16518 
17441 
18402 
19400 
.20436 
21507 
22608 
23738 
24900 
26100 
27339 
28615 
29930 
.31285 
32689 
.34138 
35628 
.37151 
38701 
40271 
.41858 
43469 
,45111 
46790 
48506 
50257 
52032 
53813 
,55587 
,57343 
,59081 
60813 
.62550 
64276 
65965 
67615 
69224 
70791 
72286 
73678 
74969 
76177 
77329 
78418 
79430 
80382 
81316 
82228 
83131 
84021 
84906 
85855 
86782 
87987 
89460 
91794 
95872 


06210 
06588 
06992 
07423 
07886 
08381 
08909 
09472 
10066 
10694 
.11353 
12046 
12774 
13540 
14344 
.15183 
.16057 
16968 
17915 
18901 
19925 
20984 
22073 
23192 
24343 
25533 
26762 
28030 
29336 
30684 
32081 
33524 
35009 
36529 
38076 
39644 
41231 
42842 
44485 
46167 
47888 
49645 
51426 
53216 
54999 
56766 
58515 
60259 
62010 
63751 
65455 
67121 
68747 
70330 
71842 
.73251 
74557 
75780 
76947 
78050 
79075 
80041 
80988 
81913 
82829 
.83731 
84629 
85593 
86534 
87758 
89255 
91630 
95788 


05969 

06336 

06729 

07149 

07600 

08083 

08598 

09148 

09730 

10345 

10991 

11671 

12385 

13138 

13929 

14755 

15616 

16514 

17449 

18422 

19434 

20481 

21558 

22666 

23806 

24985 

26205 

.27463 

.28761 

30101 

,31491 

,32928 

34408 

35924 

.37467 

39034 

40619 

42230 

43874 

45558 

47282 

49044 

50833 

52630 

54422 

56198 

57958 

59715 

61478 

63233 

64953 

66634 

68276 

69876 

71404 

72829 

74150 

75388 

76569 

77686 

78725 

79703 

80662 

81600 

82529 

83444 

84355 

85333 

86287 

87530 

89051 

91468 

95704 


05742 
06099 
06480 
06889 
07329 
07800 
08304 
08841 
09410 
10013 
10646 
11313 
12015 
12754 
13532 
14345 
15194 
16078 
17001 
17962 
18961 
19996 
21062 
22158 
.23288 
24456 
25666 
26915 
28203 
29536 
30918 
32349 
33824 
35335 
36875 
38438 
40022 
41632 
43277 
44963 
46690 
48457 
50251 
52056 
.53856 
55641 
.57411 
59179 
60955 
62724 
64458 
66154 
67811 
69427 
70972 
72412 
73748 
75000 
76195 
77326 
78377 
79368 
80340 
81290 
82231 
83159 
84082 
85074 
86042 
87304 
88849 
91306 
95620 


05528 
05874 
06245 
06643 
07072 
07531 
08024 
08549 
09106 
09696 
10317 
10972 
11661 
12388 
13153 
13953 
14789 
15661 
16571 
17519 
18507 
19530 
20584 
21669 
22787 
23945 
25145 
26384 
27663 
28987 
30363 
31787 
33256 
34762 
36298 
37858 
39440 
41049 
42693 
44380 
46111 
47881 
49681 
51492 
53300 
55094 
56874 
58652 
60441 
62222 
63970 
65680 
67353 
68984 
70545 
72000 
73350 
74616 
75826 
76970 
78033 
79036 
80020 
80982 
81936 
82876 
83812 
84818 
85799 
87079 
88647 
91145 
95537 


05325 
05662 
06023 
06411 
06828 
07277 
07758 
08272 
08817 
09395 
10004 
10646 
11322 
12037 
12789 
13577 
14400 
15260 
16157 
17093 
18069 
19080 
20123 
21196 
22304 
23451 
24641 
25870 
27140 
28456 
29823 
31240 
32703 
34204 
35736 
37293 
38872 
40479 
42123 
43811 
45543 
47317 
49122 
50939 
52754 
54557 
56346 
58134 
59934 
61728 
63489 
65213 
66900 
68547 
70123 
71593 
72957 
74237 
75460 
76617 
77693 
78708 
79704 
80678 
81643 
82596 
83544 
84563 
85557 
86855 
88447 
90984 
95455 
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Age 


10.2% 


10  4%   i    10  6%       10  8%       11.0%       11.2%       11.4%       116% 

. . , — 4 \ ^ 


11.8%   12.0% 


0  . 

1  . 

2  . 

3  . 

4  . 

5  . 

6  . 

7  . 

8  . 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
20 
29 
30 
31 
32 
33 
34 
35 
36 
37 
38 
39 
40 
41 
42 
43 
44 
45 
46 
47 
48 
49 
50 
51 
52 
53 
54 
55 
56 
57 
58 
59 
60 
61 
62 
63 
64 
65 
66 
67 
68 
69 
70 
71 
72 
73 


01488 
00662 
00654 
00670 
00699 
00739 
00786 
.00841 
00902 
00973 
0105£ 
01146 
01246 
.01351 
.01455 
01555 
01648 
01737 
01822 
01908 
01999 
02096 
.02197 
02306 
02424 
02552 
02692 
02846 
03012 
03190 
.03381 
.03583 
03799 
.04031 
.04279 
04545 
04830 
05134 
05462 
.05812 
.06190 
06597 
07035 
07505 
08008 
.08542 
09108 
09705 
10335 
.10999 
11701 
12441 
13217 
14028 
.14875  i 
.15760 
16684 
17648 
18647 
19678 
.20740 
.21837  I 
.22973  j 
.24152 
25372 
26633 
.27940 
.29299 
30709 
.32166 
.33661  I 
35188 
36742 
.38317 


01463 
00636 
00626 
00641 
00668 
00706 
00751 
00803 
00863 
00931 
01010 
01099 
01196 
01298 
01400 
01497 
01587 
01673 
01754 
01837 
01924 
02017 
02114 
02218 
02331 
02455 
02589 
02738 
02898 
03070 
03254 
03450 
03659 
03883 
04123 
04382 
04658 
04953 
05272 
05613 
05981 
06378 
06806 
07265 
07757 
08279 
08834 
09419 
10038 
10690 
11380 
12108 
12871 
13670 
14505 
15378 
16290 
17242 
18229 
19249 
20300 
21385 
.22511 
.23680 
24890 
26141 
27439 
28790 
30193 
.31643 
33133 
34654 
36204 
37776 


01439 
00612 
00600 
00613 
00639 
00675 
00718 
00769 
00826 
00892 
00969 
01055 
01150 
01249 
01348 
01443 
01530 
01612 
01691 
01770 
01854 
01943 
02036 
02136 
02245 
02364 
02493 
02636 
02791 
02957 
03135 
03324 
03527 
03744 
03976 
04227 
04495 
04782 
05092 
05424 
05782 
06170 
06587 
07036 
07518 
08029 
08573 
09147 
09754 
10394 
11073 
11789 
12540 
13327 
14150 
15011 
15911 
16851 
1  7827 
18835 
19875 
20949 
22064 
23222 
24422 
25664 
26953 
28296 
29691 
31134 
32618 
34134 
35679 
37248 


01417 
00589 
00576 
00588 
00612 
00646 
00687 
00736 
00791 
00856 
00930 
01014 
01106 
01204 
01300 
01392 
01477 
01556 
01632 
01708 
01788 
01874 
01963 
02059 
02163 
02278 
02403 
02541 
02690 
02851 
03023 
03206 
03402 
.03612 
03838 
04081 
04341 
04620 
04921 
05245 
05594 
05972 
06380 
.06818 
07290 
07791 
08324 
08886 
09482 
10111 
10778 
11482 
12222 
12997 
13808 
14657 
15546 
16474 
17438 
18435 
19464 
20527 
21631 
22779 
23969 
25201 
26481 
27815 
29202 
30639 
32116 
33627 
35168 
36733 


01396 
00568 
00554 
00564 
00587 
00620 
00659 
00706 
00759 
00822 
00894 
00976 
01066 
01161 
01255 
01345 
01427 
015O4 
01576 
01650 
01726 
01809 
01895 
01987 
02087 
02197 
02318 
02451 
02595 
02751 
02917 
03094 
03284 
03488 
03707 
03943 
04196 
04467 
04760 
05075 
05415 
05784 
06182 
06611 
.07072 
07563 
08085 
08637 
09222 
09840  , 
10496 
11189 
11916 
12680 
13480 
14317  i 
15194 
.16111 
17064  ' 
18049 
19066 
20119  [ 
21212 
22350 
23529 
24752 
26023 
27348 
28728 
30157 
31628 
33133 
34668 
36229 


.01377 
00548 
00533 
00542 
00563 
00595 
00633 
00678 
00730 
00790 
00861 
00940 
01028 
.01121 
01213 
01300 
01380 
01455 
01525 
01595 
01669 
01748 
01830 
.01919 
02016 
02122 
02238 
02367 
02506 
02656 
02817 
02989 
.03173 
03371 
03583 
03812  ' 
04058 
04321 
04606 
04913 
05245 
05605 
05994 
.06414 
06865 
07346 
07858 
08399 
08973 
09581 
10225 
10907 
11623 
12375 
13163 
13989 
14855 
15760 
16702 
17676 
18682 
.19724  I 
20807  ! 
21934 
23103 
24316 
25577 
26894 
28265 
29687 
.31152 
32651 
34181 
35738 


01359 
00530 
.00514 
00522 
00542 
00571 
00608 
00652 
00702 
00760 
00829 
00907 
00993 
01084 
01173 
01259 
01336 
01408 
01476 
01544 
01615 
01691 
01770 
01855 
.01948 
02051 
02162 
02287 
02422 
02567 
02723 
02890 
03068 
03260 
03465 
.03688 
03927 
04183 
04461 
04760 
05083 
05435 
05815 
06225 
06667 
07138 
07640 
08172 
08735 
09332 
09965 
10636 
11341 
12082  . 
.12859 
13674 
14528 
15422 
16353 
17316 
18311 
19341 
20414 
21530 
22690 
23893 
25145 
.26453 
27816 
29230 
30688 
32181 
33706 
35257 


01343 
00513 
00496 
00502 
00521 
00550 
00585 
00627 
00675 
00733 
00799 
00875 
00960 
01049 
01136 
01220 
01295 
01365 
.01430 
01495 
01564 
01637 
01713 
01795 
01885 
01984 
02091 
02212 
02342 
02483 
02634 
02796 
02968 
03155 
03354 
.03571 
03803 
04052 
04322 
04614 
04929 
05272 
05644 
06045 
06478 
06940 
07432 
07954 
08507  - 
09093  I 
09716 
10376  ' 
11071  i 
11801 
12566  I 
13370  i 
14213  I 
15096  I 
16015 
16968 
17952 
18971 
.20033 
.21139 
22289 
23482 
24724 
.26024 
.27378 
28785 
30235 
31722 
33241 
.34788 


01327 
00497 
00479 
00484 
00502 
00529 
00563 
00604 
00651 
00706 
00772 
00846 
00928 
01016 
01102 
.01183 
.01257 
01324 
01387 
01450 
.01516 
01586 
01660 
01739 
01825 
01920 
02025 
.02141 
02267 
02404 
02551 
.02707  j 
02874 
03055  : 
03249 
.03459 
03685 
03928 
.04191 
.04475  i 
04783 
05118 
05481 
05874 
06298 
06750  ' 
07233 
07745  i 
08288 
08864  ! 
09477 
10126  , 
10810 
11529 
12284 
.13077 
13909 
14781 
15689 
16631 
17604 
18613  I 
19664 
20760 
21899 
23083 
24316  i 
25606 
26952  i 
28351 
.29794 
31275  ; 
32788 
34330 


.01312 
00482 
00463 
00468 
00484 
00510 
00543 
00582 
00628 
00682 
00746 
00818 
00899 
00985 
.01069 
.01148 
01220 
.01286 
01347 
.01407 
.01471 
01539 
01610 
01686 
01769 
01861 
01961 
.02074 
02196 
02329 
.02471 
02623 
.02785 
.02961 
.03149 
03354 
03573 
03809 
04066 
04343 
.04643 
04970 
05326 
.05710 
06125 
06569 
07043 
.07545 
08078 
08644 
09247 
09886 
10560 
11268 
.12012 
.12794 
13615 
.14477 
.15374 
16305 
17268 
18266 
19306 
20392 
21521 
22695 
23918 
25200 
.26537 
27928 
.29364 
30838 
32345 
33882 
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Age 


10.2% 


10.4=' 


10.6° 


10.8%   110%   112° 


11  4°c,   116%.   118%   12  0° 


74 

75 

76 

77 

78 

79 

80 

81 

82 

83 

84 

85 

86 

87 

88 

89 

90 

91 

92 

93 

94 

95 

96 

97 

98 

99 

100 

101 

102 

103 

104 

105 

106 

107 

108 

109 


.39923 
41566 
.43254 
.44988 
46765 
.48574 
.50397 
.52219 
.54029 
.55826 
.57624 
.59435 
.61241 
.63015 
.64753 
.66454 
.68115 
69706 
.71190 
.72569 
73861 
.75097 
.76267 
.77356 
.78382 
.79390 
80376 
.81353 
82318 
.83278 
.84310 
.85318 
.86633 
.88247 
.90825 
95372 


39380 

41021 
42709 
44444 
46224 
48037 
49865 
51693 
53510 
55315 
57123 
58944 
60762 
62548 
64299 
66013 
67689 
69294 
70792 
72184 
73490 
,74739 
75922 
77022 
.78059 
79079 
80076 
81066 
82042 
.83C14 
84059 
85079 
86413 
88049 
90666 
95290 


38849 
40489 
42176 
43912 
45694 
47510 
49343 
51176 
53000 
.54813 
56629 
58460 
60289 
62087 
63851 
65579 
.67268 
68887 
70399 
71804 
73123 
74384 
75579 
76691 
77740 
78771 
79779 
80780 
81768 
.82752 
83810 
.84843 
86193 
87852 
90507 
95208 


38330 
39968 
41655 
43391 
45174 
46993 
48830 
50669 
52499 
54319 
56144 
57984 
59824 
61633 
63409 
65150 
66853 
68486 
70011 
71429 
72759 
74033 
75240 
76363 
77423 
78465 
79485 
80497 
81496 
.82491 
83563 
64607 
.85975 
87656 
90350 
95126 


37823 
39459 
41144 
42880 
44665 
46487 
48327 
50171 
52007 
53834 
55666 
57516 
59365 
61185 
62973 
64726 
66442 
68089 
69627 
71057 
72400 
73686 
74905 
76039 
77110 
78162 
79193 
80217 
81227 
82233 
83317 
84374 
85758 
87460 
90193 
95045 


37328 
38961 
40645 
42380 
44166 
45990 
47834 
49682 
51523 
53356 
55195 
57054 
58913 
60744 
62543 
64308 
66037 
67696 
69247 
70689 
72044 
73342 
74572 
75718 
76799 
77862 
78904 
79938 
80960 
81977 
83073 
84142 
85543 
87266 
90037 
94964 


36844 
38474 
40156 
41891 
,43677 
45502 
47349 
49201 
51047 
52886 
54732 
56599 
58468 
60309 
62118 
63895 
65637 
67309 
68872 
70326 
71692 
73002 
74243 
75399 
76491 
77565 
78617 
79562 
80694 
81723 
62831 
83911 
85329 
87073 
89881 
94883 


36370 
37997 
39677 
41411 
43197 
45024 
46873 
48729 
50580 
52424 
54277 
56151 
58029 
59880 
6-'700 
63488 
65241 
56925 
.68501 
69967 
71344 
72665 
73917 
75084 
76 186 
77270 
78333 
79388 
80431 
81470 
82691 
83682 
85116 
86881 
89727 
94603 


35908 
37531 
39208 
40940 
42726 
44554 
46406 
48265 
50120 
51969 
53828 
55710 
57596 
59456 
61287 
63086 
64851 
65547 
68134 
69611 
71000 
72331 
73595 
74772 
75884 
76978 
78051 
79117 
80170 
81220 
82352 
83455 
84904 
86690 
89572 
94723 


35455 

37074 
38749 
40479 
42265 
44094 
45947 
47809 
4966^ 
51522 
53386 
55275 
57170 
59039 
60879 
62689 
64465 
66173 
677^1 
69259 
70659 
72001 
73275 
74463 
75584 
76688 
77771 
78847 
79911 
80971 
82115 
8322S 
84694 
86500 
89419 
94643 


Age 

122°=, 

12  4°c 

12.6°o 

12  8°c 

13,0°o 

13  2°o 

134°^ 

l36°o 

13  8°  o 

14  0°o 

0  

.01298 

01285 

01273 

01261 

01250 

01240 

01230 

01221 

01212 

01203 

1  

.00468 

00455 

00443 

00431 

00420 

00410 

00400 

00391 

00382 

00374 

2  

.00448 

00435 

00421 

00409 

00398 

00387 

00376 

00366 

00357 

00348 

3  

.00452 

.00437 

00423 

00410 

00398 

003C6 

00375 

00365 

00355 

00345 

4  

.00468 

00452 

00437 

00423 

00410 

00397 

,00386 

00375 

00364 

00354 

5  

.00493 

00476 

00460 

00445 

00431 

00418 

00405 

00393 

00382 

00371 

6  

.00524 

00506 

00489 

00473 

00458 

00444 

00430 

00418 

00406 

00394 

7  

.00562 

00543 

00525 

00508 

00492 

00477 

00462 

00449 

00436 

00423 

8  

00606 

00586 

00566 

00548 

00531 

00515 

00499 

00485 

00471 

00458 

9  

.00659 

00637 

00616 

00597 

00579 

00561 

00545 

00529 

00514 

00500 

10  

.00721 
.00792 
.00871 
.00955 
.01038 
.01116 
.01186 
.01250 
.01308 
.01367 
.01428 

.00698 
00767 
00845 
00928 
.01009 
,01085 
01153 
01215 
01272 
.01329 
01388 

00676 
.00744 
00821 
00902 
.00981 
,01056 
01123 
01183 
01238 
01293 
01350 

00655 
00722 
00797 
00877 
00955 
01028 
01094 
.01152 
.01206 
01259 
01314 

00636 
00701 
00775 
00854 
00930 
01002 
01066 
01124 
01175 
01227 
01280 

00617 
00682 
00754 
00831 
00907 
00977 
01040 
01096 
01147 
01196 
01248 

00600 
00653 
00735 
00810 
00885 
00954 
01015 
01070 
01119 
01167 
01217 

00583 
00645 
00716 
,00790 
00864 
00932 
00992 
01045 
01093 
01140 
01188 

00567 
00628 
00698 
00771 
00843 
00910 
00969 
01022 
01068 
,01113 
01161 

00552 

1 1  

00612 

12  

00681 

13  

00753 

14  : 

00824 

15   

00890 

16   

00948 

17   

00999 

18    

01044 

19   

01088 

20  

01134 

21  

.01494 
.01562 

01451 
01517 

,01411 
,01475 

.01373 
01435 

01337 
01397 

01303 
,01361 

.01271 
01326 

01240 
01294 

01211 
01263 

01183 

01233 

23    

.01635 
.01716 
.01804 

01588 
01665 
01751 

,01543 
01618 
01701 

01501 
01573 
01653 

01460 
01530 
01608 

01422 
01489 
01565 

01386 
01451 
01524 

01351 
01415 
01485 

01319 
01380 
01448 

01287 

24    

01347 

25  

01413 

26  

01902 

0184b 

01792 

01741 

01693 

01648 

01604 

01563 

01524 

CM87 

27   

.0201 1 
.02129 

01951 
02066 

01895 
02006 

01841 
01949 

01790 
01895 

01742 
01844 

,01696 
01795 

01652 
01748 

01610 
01704 

01571 

28  

0-662 

29  

.02258 
02396 

02191 
02325 

02127 
02257 

02067 
.02193 

02009 

02132 

01955 
02074 

01903 
02019 

01853 
01966 

01806 
01916 

01762 

30  

01869 

31  

.02543 

02467 

02396 

02328 

02263 

02201 

02143 

02087 

02034 

01983 

32  

.02701 

.02621 

,02545 

02472 

02404 

02338 

,02276 

02217 

02160 

02106 

33  

.02871 

.02786 

02706 

02629 

02556 

02487 

02420 

02357 

02297 

02240 

34  

.03054 

02964 

02879 

.02797 

02720 

02646 

02576 

02509 

02445 

02383 
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Age 

12.2% 

12  4% 

12.6% 

12  8% 

13  0% 

13.2% 

13.4%  1 

13.6% 

13  8% 

14.0% 

35  

36   

03253 
03467 
03697 
03947 
04217 
04510 
04830 
05177 
05553 
05960 
06395 
06860 
07353 
07877 
08433 
09026 
09655 
10318 
11017 
11750 
12522 
13332 
14183 
15070 
15990 
16942 
17929 
18960 
20035 
21154 
22318 
23532 
24804 
26133 
27516 
28945 
30412 
31913 
33444 
35012 
36628 
38299 
40028 
41812 
43641 
45496 
47360 
49223 
51081 
52951 
54847 
56749 
58627 
60477 
62297 
64084 
65803 
67412 
68911 
70321 
71674 
72959 
74156 
75287 
76401 
77494 
78580 
79654 
80724 
81879 
83005 
84485 
86311 
89266 

03158 
03366 
03590 
0.3833 
04096 
04383 
04695 
05035 
05404 
05802 
06229 
06685 
07169 
07684 
08231 
08814 
09433 
10086 
10774 
11498 
12258 
13059 
13899 
14775 
15685 
16626 
17603 
18623 
19688 
20797 
21951 
23156 
24419 
25740 
27114 
28536 
29996 
31491 
33016 
34579 
36190 
37858 
39585 
41368 
43198 
45054 
46920 
48785 
50648 
52523 
54425 
56335 
58221 
60079 
61909 
63707 
65437 
67058 
68567 
69988 
71351 
72646 
73853 
74993 
76117 
77219 
78315 
79399 
80479 
81646 
82782 
84277 
86124 
.89114 

03067 
03269 
03488 
03725 
03982 
04262 
04567 
04900 
05261 
05651 
06069 
06517 
06992 
07498 
08036 
08609 
09219 
09863 
10541 
11254 
12005 
12794 
13624 
14490 
15389 
16321 
17287 
18297 
19352 
20451 
21595 
22790 
24044 
25356 
26723 
28137 
29590 
31078 
32597 
34155 
35762 
37427 
39151 
40933 
42762 
44619 
46487 
48355 
50221 
52101 
54009 
55926 
57820 
59688 
61527 
63335 
65076 
66707 
68227 
69657 
71031 
72335 
73552 
74702 
75834 
76946 
78052 
79146 
80236 
81413 
82560 
84071 
85937 
88963 

02981 
03178 
03391 
03622 
03873 
04146 
04445 
04770 
05123 
05506 
05917 
06a56 
06823 
07320 
07849 
08413 
09013 
09647 
10315 
11019 
11759 
12539 
13359 
14215 
15103 
16024 
16981 
17980 
19025 
20114 
21249 
22434 
23679 
24983 
26341 
27747 
29193 
30675 
32188 
33741 
35343 
37004 
38725 
40506 
42334 
44192 
46061 
47932 
49802 
51686 
53600 
55523 
57426 
59301 
61149 
62968 
64719 
66360 
67890 
69330 
70713 
72028 
73254 
74413 
75555 
76676 
77791 
78894 
79994 
81183 
82340 
83866 
85751 
88812 

02898 

03090 

03298 

03524 

03768 

04035 

04327 

04646 

04992 

05368 

05770 

06202 

06660 

07149 

07669 

08224 

08815 

09439 

10098 

10792 

11522 

12292 

13102 

13948 

14826 

15737 

16684 

17673 

18708 

19787 

20912 

22088 

23324 

24618 

25969 

27367 

28806 

30281 

31788 

33335 

34932 

36589 

38307 

40086 

41914 

43772 

45643 

47516 

49388 

51277 

53196 

55126 

57035 

58919 

60776 

62604 

64366 

66017 

67557 

69006 

70399 

71724 

72959 

74126 

75277 

76408 

77532 

78645 

79755  ' 

80954 

82121 

83662 

85566 

88662 

02820 
03007 
03209 
03430 
03669 
03930 
04215 
04527 
04866 
05235 
05630 
06053 
06504 
06984 
07495 
08042 
08624 
09239 
09888 
10572 
11294 
12054 
12853 
13689 
14558 
15459 
16395 
17375 
18400 
19469 
20584 
21751 
22977 
24263 
25605 
26996 
28427 
29895 
31396 
32938 
34530 
36183 
37898 
39675 
41502 
43360 
45231 
47106 
48982 
50874 
52798 
54734 
56650 
58542 
60408 
62246 
64017 
65678 
67227 
68686 
70088 
71422 
72666 
73842 
75002 
76142 
77275 
78397 
79517 
80726 
81904 
83459 
85382 
88513 

02745 
02928 
03125 
03340 
03573 
03828 
04108 
04413 
04746 
05107 
05495 
0591 1 
06353 
06826 
07329 
07867 
08440 
09046 
.09686 
10361 
11072 
11823 
12613 
13439 
14298 
15189 
16115 
17085 
18100 
19159 
20265 
21422 
22640 
23917 
25251 
26633 
28057 
29519 
31013 
32549 
34136 
35784 
37496 
39271 
41096 
42954 
44827 
46703 
48581 
50477 
52406 
54348 
56270 
58170 
60044 
61891 
63672 
65342 
66901 
68369 
69781 
71123 
72376 
73561 
74730 
75878 
77021 
78152 
79280 
80501 
81688 
83257  : 
85199  ' 
.88364 

02674  ' 

02852 

03044 

03254 

03482 

03732 

04005 

04304 

04630 

04985 

05365  1 

05774 

06209 

06673 

07168 

07698 

08262 

08860 

09491 

10156 

10859 

11599 

12380 

13197 

14046 

14927 

15844 

16803 

17809 

18859 

19955 

21102 

2231 1 

23579 

24905 

26279 

27696 

29150 

30638 

32168 

33750 

35394 

37103 

38874 

40698 

42556 

44429 

46307 

48187 

50086 

52019 

.53966 

55895 

57802  1 

59685 

61540 

63330 

65010 

66578 

68055 

69476 

70828 

72089 

73282  1 

74459  1 

75616 

76768  1 

77908 

79046  1 

80276  1 

.81474  1 

83057  1 

.85017  1 

88216  ! 

02606 
02779 
02967 
03172 
03395 
03639 
03907 
04200 
04520 
04867 
05241 
05643 
06070 
06527 
07013 
07535 
08091 
08680 
09302 
09958 
10652 
11383 
12154 
12962 
13801 
14673 
15580 
16530 
17525 
18566 
19652 
20791 
21990 
23250 
24567 
25934 
27343 
28790 
30271 
31795 
33372 
35011 
36716 
38485 
40308 
42164 
44038 
45916 
47799 
49701 
51638 
53591 
55526 
57439 
59330 
61194 
62993 
64682 
66258 
67744 
69174 
70534 
71804 
73006 
74191 
75357 
76517 
77666 
78813 
800G4 
81260 
82857 
84835 
88068 

.02541 
.02710 

37         

02893 

38  

39  

40   

03094 
03312 
03550 

41   

.03812 

42   

04100 

43         

.04413 

44   

04754 

45  

46   

05121 
05516 

47   

05936 

48   

06385 

49  

50  

06864 
07378 

51   

07926 

52          

08506 

53    

.09120 

54  

55   

.09767 
10451 

56  

11174 

57  

11936 

58    

12734 

59   

13564 

60   

14426 

61    .     

1 5324 

62  

16264 

63  

64  

65  

66    

17250 
18281 
19358 
20487 

£*y 

21678 

68  

22929 

69  

24237 

70  „ „ 

71 

72  

25596 
26998 
28438 

73  

29913 

74  

75 

76  

.31430 
33001 
34636 

77  

36337 

78  „ 

79  

38103 
39924 

80 

41779 

81    „ 

43653 

82  

45532 

83  „„ 

47416 

84   

49321 

85  ; 

51262 

86  „ 

87  „ 

88   

.53220 
55161 
57061 

89  

58979 

90   

60851 

91  

62659 

92  

64357 

93  

65942 

94  

95  

96  

97  

.67437 
.68875 
70244 
71522 

98  

72732 

99  

100  

73926 
75099 

101  

76268 

102  

77426 

103  

78582 

104  

79832 

105  

81049 

106  

82659 

107  

84655 

108  

87922 
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Age                12.2% 

12.4%  .  12.6% 

12.8%   13.0%   13.2%   13.4%   13  6%   13  8%   14  0% 

109  

_ 94563  ■ 

.94484   94405 

94326   94248   94170   94092   94014   93937   93860 

(f)  Effective  dates.  This  section 
applies  after  April  30.  1999. 

§1.642(c)-6T    [Removed] 

Par.  6.  Section  1.642(c)-6T  is 
removed. 

Par.  7.  Section  1.664—4  is  amended 
by: 

1.  Revising  paragraph  (a)(1). 

2.  Removing  existing  paragraphs  (d) 
through  (e)(5). 

3.  Adding  paragraphs  (d),  (e)  heading 
and  (e)(1)  through  (e)(5). 

4.  Adding  paragraph  (e)(7). 

5.  Revising  paragraph  (f). 

The  revisions  and  additions  read  as 
follows: 

§1.664-4    Calculation  of  the  fair  market 
value  of  the  remainder  interest  in  a 
charitable  remainder  unitrust. 

(a)  *    *    * 

(1)  Life  contingencies  determined  as 
to  each  life  involved,  from  the  values  of 
Ix  set  forth  in  Table  90CM  contained  in 
§  20.2031-7(d)(7)  of  this  chapter  in  the 
case  of  transfers  for  which  the  valuation 
date  is  after  April  30,  1999;  or  from 
Table  80CNSMT  contained  §  20.2031- 
7A(e)(4)  of  this  chapter  in  the  case  of 
transfer  for  which  the  valuation  date  is 
after  April  30.  1989.  and  before  Mav  1. 
1999.  See  §  20.2031-7A(a)  through  (d)  of 
this  chapter,  whichever  is  applicable, 
for  transfers  for  which  the  valuation 
date  is  before  May  1,  1989; 
***** 

(d)  Valuation.  The  fair  market  value  of 
a  remainder  interest  in  a  charitable 
remainder  unitrust  (as  described  in 
§  1.664-3)  for  transfers  for  which  the 
valuation  date  is  after  April  30,  1999,  is 
its  present  value  determined  under 
paragraph  (e)  of  this  section.  The  fair 
market  value  of  a  remainder  interest  in 
a  charitable  remainder  unitrust  (as 
described  in  §  1.664-3)  for  transfers  for 
which  the  valuation  date  is  before  May 
1,  1999,  is  its  present  value  determined 
under  the  following  sections: 


Valuation  dates 


After 


Before 


Applicable 
Regulations 


01-01-52 

1 .664-4A(a) 

12-31-51  

01-01-71 

1 .664^A(b) 

12-31-70  

12-01-83 

1 .664-4A(c) 

11-30-83  

05-01-89 

1 .664-4A(d) 

04-30-89  

05-01-99 

1 .664-^A(e) 

(e)  Valuation  of  charitable  remainder 
unitrusts  having  certain  payout 
sequences  for  transfers  for  which  the 
valuation  date  is  after  April  30,  1999 — 


(1)  In  general.  Except  as  otherwise 
provided  in  paragraph  (e)(2)  of  this 
section,  in  the  case  of  transfers  for 
which  the  valuation  date  is  after  April 
30,  1999,  the  present  value  of  a 
remainder  interest  is  determined  under 
paragraphs  (e)(3)  through  (e)(7)  of  this 
section,  provided  that  the  amount  of  the 
payout  as  of  any  payout  date  during  any 
taxable  year  of  the  trust  is  not  larger 
than  the  amount  that  the  trust  could 
distribute  on  such  date  under  §  1.664- 
3(a)(l)(v)  if  the  taxable  year  of  the  trust 
were  to  end  on  such  date.  See,  however, 
§  1.752D-3(b)  (relating  to  exceptions  to 
the  use  of  the  prescribed  tables  under 
certain  circumstances). 

(2)  Transitional  rules  for  valuation  of 
charitable  remainder  unitrusts.  (i)  For 
purposes  of  sections  2055,  2106,  or 
2624.  if  on  May  1,  1999,  the  decedent 
was  mentally  incompetent  so  that  the 
disposition  of  the  property  could  not  be 
changed,  and  the  decedent  died  after 
April  30,  1999,  without  having  regained 
competency  to  dispose  of  the  decedent's 
property,  or  the  decedent  died  within  90 
days  of  the  date  that  the  decedent  first 
regained  competency  after  April  30. 
1999.  the  present  value  of  a  remainder 
interest  under  this  section  is  determined 
as  if  the  valuation  date  with  respect  to 
the  decedent's  gross  estate  is  either 
before  May  1.  1999,  or  after  April  30, 
1999.  at  the  option  of  the  decedent's 
executor. 

(ii)  For  purposes  of  sections  170. 
2055.  2106,  2522,  or  2624,  in  the  case 
of  transfers  to  a  charitable  remainder 
unitrust  for  which  the  valuation  date  is 
after  April  30,  1999,  and  before  July  1. 
1999,  the  present  value  of  a  remainder 
interest  based  on  one  or  more  measuring 
lives  is  determined  under  this  section 
by  use  of  the  section  7520  interest  rate 
for  the  month  in  which  the  valuation 
date  occurs  (see  §§  1. 7520-1  (b)  and 
1.7520-2(a)(2))  and  the  appropriate 
actuarial  tables  under  either  paragraph 
(e)(7)  of  this  section  or  §  1. 664-4 A(e)(6), 
at  the  option  of  the  donor  or  the 
decedent's  executor,  as  the  case  may  be. 

(iii)  For  purposes  of  paragraphs 
(e){2)(i)  and  (ii)  of  this  section,  where 
the  donor  or  decedent's  executor  is 
given  the  option  to  use  the  appropriate 
actuarial  tables  under  either  paragraph 
(e)(7)  of  this  section  or  §  1.664-4A(e)(6). 
the  donor  or  decedent's  executor  must 
use  the  same  actuarial  table  with  respect 
to  each  individual  transaction  and  with 
respect  to  all  transfers  occurring  on  the 
valuation  date  (for  example,  gift  and 


income  tax  charitable  deductions  with 
respect  to  the  same  transfer  must  be 
determined  based  on  the  same  tables, 
and  all  assets  includible  in  the  gross 
estate  and/or  estate  tax  deductions 
claimed  must  be  valued  based  on  the 
same  tables). 

(3)  Adjusted  payout  rate.  For  transfers 
for  which  the  valuation  date  is  after 
April  30.  1989.  the  adjusted  payout  rate 
is  determined  by  using  the  appropriate 
Table  F  in  paragraph  (e)(6)  of  this 
section,  for  the  section  7520  interest  rate 
applicable  to  the  transfer.  If  the  interest 
rate  is  between  4.2  and  14  percent,  see 
paragraph  (e)(6)  of  this  section.  If  the 
interest  rate  is  below  4.2  percent  or 
greater  than  14  percent,  see  paragraph 
fb)  of  this  section.  The  adjusted  payout 
rate  is  determined  by  multiplying  the 
fixed  percentage  described  in  §  1.664- 
3(a)(l)(i)(a)  by  the  factor  describing  the 
payout  sequence  of  the  trust  and  the 
number  of  months  by  which  the 
valuation  date  for  the  first  full  taxable 
year  of  the  trust  precedes  the  first 
payout  date  for  such  taxable  year.  If  the 
governing  instrument  does  not  prescribe 
when  the  distribution  or  distributions 
shall  be  made  during  the  taxable  year  of 
the  trust,  see  paragraph  (a)  of  this 
section.  In  the  case  of  a  trust  having  a 
payout  sequence  for  which  no  figures 
have  been  provided  by  the  appropriate 
table,  and  in  the  case  of  a  trust  that 
determines  the  fair  market  value  of  the 
trust  assets  by  taking  the  average  of 
valuations  on  more  than  one  date  during 
the  taxable  vear.  see  paragraph  fb)  of 
this  section. 

(4)  Period  is  a  term  of  years.  If  the 
period  described  in  §  1.664-3(a)(5)  is  a 
term  of  years,  the  factor  that  is  used  in 
determining  the  present  value  of  the 
remainder  interest  for  transfers  for 
which  the  valuation  date  is  after 
November  30.  1983.  is  the  factor  under 
the  appropriate  adjusted  payout  rate  in 
Table  D  of  paragraph  (e)(6)  of  this 
section  corresponding  to  the  number  of 
years  in  the  term.  If  the  adjusted  payout 
rate  is  an  amount  that  is  between 
adjusted  payout  rates  for  which  factors 
are  provided  in  Table  D,  a  linear 
interpolation  must  be  made.  The  present 
value  of  the  remainder  interest  is 
determined  by  multiplying  the  net  fair 
market  value  (as  of  the  appropriate 
valuation  date)  of  the  property  placed  in 
trust  by  the  factor  determined  under  this 
paragraph.  For  purposes  of  this  section, 
the  valuation  date  is,  in  the  case  of  an 
inter  vivos  transfer,  the  date  on  which 
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the  property  is  transferred  to  the  trust  hy 
the  donnr.  However,  if  an  election  is 
made  under  section  7520  and  *}  1.7520- 
2(b)  to  compute  the  present  value  of  the 
charitable  interest  by  use  of  the  interest 
rate  component  for  either  of  the  2 
months  preceding  the  month  in  which 
the  date  of  transfer  falls,  the  month  so 
elected  is  the  valuation  date  for 
purposes  of  determininj;  the  interest  rate 
and  mortality  tables.  In  the  case  of  a 
testamentary  transfer  untler  section 
2055.  2106.  or  2624.  the  valuation  date 
is  the  date  of  death,  unless  the  alternate 
valuation  date  is  elected  under  section 
2032.  in  which  event,  and  within  the 
limitations  set  forth  in  section  2032  and 
the  regulations  thereunder,  the 
valuation  date  is  the  alternate  valuation 
date.  If  the  ilecedtMit's  estate  elects  the 
alternate  valuation  date  under  se(  turn 
20.32  and  also  elects,  luuler  section  7520 
and  *j  1.7520-2(b).  to  use  the  interest 
rate  ccjmponent  for  one  of  the  2  months 
preceding  the  alterii.ite  valuation  date, 
the  month  so  electeil  is  the  valuation 
date  for  purposes  of  determining  the 
interest  rate  and  mortality  tables.  The 
application  of  this  paragraph  (e)(4)  may 
be  illustrated  by  tht;  following  e\am[)ie; 

FMllUfllr    1)  Ir.lMstlMs  SlIKI  0(10  III  .1 

(  hantiililf  rt'iu.imilri  iiiiitnisl  mm  l.inu<ir\   1 
Ttu'  trust  mslrunifut  m|mrrs  tli.il  thi'  Ir  isl 
|),i\  H  jiffi  en  I  i<\  t.hf  1,1 1 1  ni.irkrt  \  ijui'  ,  it  tli,- 
trust  .issi'ts  ,is  ill  l.mii.irv    Isl  Im  .1  |,'nii  ',1  IJ 
\r,irs  111  I)  in  i|ii.iitcil\  p.iv  iiifiits  (M.iii  h   tl 
liinc  id,  S.ipl.'inliri    ill.  .iinl  llri  .'mti.'i    )1 1 

rilf  sfi  tiiiii  ""iJO  Lilr  till   l,inii,ir\  lth>'  iiiiuilh 
Ih.it  till'  tr.iiistrr  m  1  urri'dj  is  'I  (>  juti  imiI 
I  iicItT  I  itilr  M.'l  til  m  |i,irMj.;r,i[)h(t')(ti|  (it  itii- 
sr(  tiim,  till'  ,)|i|iri iprhiti'  ,ii||iistmciit  t.n  lur  is 

'l44li^K  tiir  (|ll.irlril\    [i.i\  Ilirills  p.iv.llili'  ,11  the 
I'lul  lit  r.li  ll  i)llrlIliM      1  tie    iil|ilslcil  [MMillt  r.ltr 
is  ~  ",")"•  IH'.,-    'l44tiJHI    D.is.'d  on  Ihr 
rrin.niiilri  t.n  Inrs  111   1  .iliii'  1)  in 
par.igriiptili'll'il  nt  tins  sn  imn   tlir  prt-sriil 
v.iluf  111  till'  rcni.iiiiili'i  mtiTi'st  is  ,S  tH  Till  to 

I  llllipilll'll     IS    tlllll  A\  s 

F.ittur.it  "4  (iiTi  ml  1. 11    IJ  \f,irs  .cr^i)'. 

F.ii  t(ir  .It  "  ii  prri  I'lil  tm    1^  w.irs  .387314 


Ditlcri'iK  e  

llilrrpiil.itiiHi  .iiiiuslini'iit 


iniMHl 


0.2% 


.010181 


(K)7992 


,11  till  ,it  "  4  pi'ii  flit  liir  I^  M'.irs 
•  ■ss    Intcrpnlntiiiii  .iiliustnicnt 

Intcrjiol.ili'il  I.K  tiir    


!')74'l.") 
.U07992 

38n503 


I'ri'si'iil  \  ,ihif  111  ri'm.iirnier  interest 
(.SlOO.OOOx  .3H9503) 538,950.30 

(5)  Period  is  the  life  of  one  individual. 
If  the  period  described  in  «?  1.664-3(a){5) 
is  the  life  of  one  individual,  the  factor 
that  is  used  in  determining  the  present 
value  of  the  remainder  interest  for 
transfers  for  which  the  valuation  date  is 
after  April  30.  1999.  is  the  factor  in 
Table  U(l)  in  paragraph  (e)(7)  of  this 
section  under  the  appropriate  adjusted 
payout.  For  purposes  of  the 
computations  described  in  this 
paragraph,  the  age  of  an  individual  is 
the  age  of  that  individual  at  the 
individual's  nearest  birthday.  If  the 
.uijusted  payout  rate  is  an  amount  that 
is  betwt'en  adjusted  payout  rates  for 
which  factors  are  provided  in  the 
appropriate  table,  a  linear  interpolation 
nuist  he  made  The  present  value  of  the 
remainder  interest  is  deti^rmined  bv 
multiplying  the  net  fair  market  value  (as 
of  the  valuation  date  as  determined  in 
paragraph  (e)(4)  of  this  section)  of  the 
propertv  placed  in  trust  by  the  factor 
determined  under  this  paragraph  (e)(5) 
it  the  adjusted  payout  rate  is  between 
4  2  and  14  peri:ent,  see  paragraph  (it)(7) 
of  this  section   If  the  adjusted  payout 
rate  is  below  4  2  pen  ent  or  greater  than 
14  percent,  sw  paragraph  (b)  of  this 
section   The  application  of  this 
paragraph  (e)(5)  may  be  illustrated  b\' 
the  following  example: 

l-.Mniif'lf  .\   who  IS  44  xearsanJ  11 
mi.iilhs  iild.  tr.insfers  SIOO.OOO  to  a  rh.int.ilile 
rein.iiiiiier  unitrust  iin  lanii.irv  1st   The  trust 
luslruinent  requires  lh.il  the  trust  pd\  In  .\ 
seiiii.iiinu.ilU  Imihitie  U)  ■iiul  l)ei  ember  til 
'I  pen  eiil  III  the  l.iir  iii.trket  v,ihie  ut  the  trust 
Hssels  ,is  III  ),iiiu,ir\   1st  iluniii;  .\s  hte    I  he 


section  7520  rate  for  January  i.s  9.6  percent. 
Under  Table  F(9.fi)  in  paragraph  (e)(f))  of  this 
section,  the  appropriate  adjiistmenl  iai  tor  is 
.93380.5  for  semiannual  payments  payable  iit 
the  end  of  the  semiannual  period.  The 
ailiusted  pavoul  rate  is  (^404  |1'\i  X  .933805) 
Rased  on  the  remainder  factors  111  Table  t'(l| 
m  p.ir.igraph  (e|(7l  of  this  section,  the  present 
value  til  the  remainder  interest  is  ,Sl(1.109  ()(), 
I  ompuled  lis  follows 

Kai  lor  at  K.4  fieri  ent  .it  age  4.t  ...  .  1111  1  7 

y,ti  lor  ,it  H  ti  [leri  ent  ,il  ,tj;e  45    ...  .09715 


DiftereiH  e    

Inlerpiil.ition  iuliustment: 


M)Mr2 


0.2% 


.00402 


.(XXK)S 


Fai.tor  Ht  H  4  pen  ent  .it  ajie  4o 
Less:  Interpol. ition  .idjustment 


.1011: 
.00008 


Table  U(1).— Based  on  Life  Table  90CM  Unitrust  Single  Life  Remainder 

After  April  30,  1999 
[Adjusted  payout  rate] 


Inlerpol.it.Mi  F.u  tor  lOlO'l 

Present  \,ihie  nl  reniHinder  interest: 

(.SKKMIUO-     lOlO'l)  ,S1(),1()9  0II 

*  *  «  *  * 

(7)  Actuunal  Table  I'll!  for  transfers 
for  nhich  the  valuation  date  is  after 
April  30.  1999  For  transfers  for  which 
the  valuation  date  is  after  April  30, 
1999.  the  present  value  of  a  charitable 
remainder  unitrust  interest  that  is 
dependent  on  the  termination  of  a  life 
interest  is  determined  by  using  the 
section  7520  rate.  Table  IJ(1)  in  this 
paragraph  (e)(7).  and  Table  F(4.2) 
through  (14.0)  in  paragraph  (e)(6)  of  this 
section.  See.  however.  S?  1.7520-3(b) 
(relating  to  exceptions  to  the  use  of 
prescribed  tables  under  certain 
circumstances)  Many  actuarial  factors 
not  c;ontained  in  the  following  tables  are 
contained  in  Internal  Revenue  Service 
Publication  1458.  "Actuarial  Values. 
Book  Beth."  (7-1999).  A  copy  of  this 
publication  is  available  for  purchase 
from  the  Superintendent  of  Documents. 
United  States  Government  Printing 
Office.  Washington.  DC  20402. 

Factors  Applicable  For  Transfers 


Age 

4.2% 

4.4% 

4.6%  [ 

4  8% 

5  0»o 

5  2% 

5  4% 

56% 

8°o 

6  0% 

0  

06177 

05580 

05061 

04609 

04215 

03871 

03570 

03307 

03075 

02872 

1  

05543 

04925 

04388 

03919 

03509 

03151 

02838 

02563 

02321 

02109 

2  

05716 

05081 

04528 

04045 

03622 

03252 

02927 

02642 

02391 

02170 

3  

05920 

05268 

04699 

04201 

03765 

03382 

03046 

02750 

02490 

02260 

4  

06143 

05475 

04889 

04376 

03926 

03530 

03182 

02876 

02605 

02366 

5  

06384 

05697 

05095 

04567 

04103 

03694 

03334 

.03016 

02735 

.02487 

6  

06637 

05933 

05315 

04771 

04292 

03870 

03497 

03168 

02876 

02618 

7  

06905 

06183 

05547 

04987 

04494 

04058 

03673 

03332 

03029 

.02761 

8  

.07186 

06445 

05792 

05216 

04708 

04258 

03859 

03506 

03192 

02914 

9  

07482 

06722 

06052 

05460 

04936 

04471 

04060 

03694 

03369 

.03079 
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Age                  4.2°o    44%    4.6%    4  8°c    5.0°o    5.2<'o    5  4%    5  6% 

8% 

6  0% 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

33 

34 

35 

36 

37 

38 

39 

40 

41 

42 

43 

44 

45 

46 

47 

48 

49 

50 

51 

52 

53 

54 

55 

56 

57 

58 

59 

60 

61 

62 

63 

64 

65 

66 

67 

68 

69 

70 

71 

72 

73 

74 

75 

76 

77 

78 

79 

80 

81 

82 


.07793 
.08120 
.08461 
.08812 
.09168 
.09527 
.09886 
.10249 
.10616 
.10994 
.11384 
.11790 
.12208 
.12643 
.13095 
.13567 
.14058 
.14571 
.15104 
15656 
.16229 
.16821 
.17433 
.18068 
.18724 
.19405 
.20109 
.20838 
.21593 
.22374 
.23183 
.24021 
.24889 
.25786 
.26712 
.27665 
.28644 
.29647 
.30676 
.31729 
.32808 
.33912 
.35038 
.36185 
.37352 
.38539 
.39746 
.40971 
.42212 
.43464 
.44726 
.45999 
.47286 
.48589 
.49903 
51229 
.52568 
53924 
55293 
56671 
58052 
59431 
60804 
62168 
63528 
64887 
.66249 
.67612 
68975 
.70330 
71666  I 
.72975 
.74250 


83  I  .75493 


07015 

07323 

.07645 

07976 

.08313 

.08652 

.08991 

09334 

09680 

.10037 

.10406 

10790 

.11188 

11601 

12031 

12481 

12950 

,13442 

13953 

.14484 

.15034 

.15605 

.16196 

.16810 

.17446 

18107 

18791 

.19500 

.20236 

.20998 

.21789 

22611 

.23463 

.24344 

25257 

26196 

.27163 

.28155 

.29173 

30217 

.31289 

32387 

33507 

.34651 

.35815 

.37002 

.38209 

39437 

40682 

.41939 

43207 

44488 

45785 

47098 . 

.48426 

49766 

51121 

.52495 

.53883 

.55283 

56687 

58091 

59490 

60881 

62268 

63657 

65049 

.66446 

.67843 

.69233 

70605 

.71950 

73263 

,74542 


06327 

.06617 

06920 

.07234 

.07552 

.07872 

08192 

.08515 

08842 

09178 

.09527 

,09891 

.10267 

.10659 

.11069 

11497. 

11945 

.12415 

12904 

13414 

.13943 

.14493 

15063 

,15655 

16270 

16910 

1 7574 

18263 

,18979 

,19723 

,20496 

.21299 

.22134 

.23000 

.23896 

.24821 

,25774 

26754 

.27760 

,28794 

29856 

.30946 

.32060 

33198 

34358 

35542 

36748 

.37976 

39222 

.40482 

.41754 

.43041 

.44345 

45667 

47005 

48357 

.49726 

51115 

.52521 

,53940 

,55365 

56791 

.58213 

.59629 

61042 

62458 

63880 

65307 

.66736 

.68160 

.69566 

.70946 

72293 

73608 


05718 

.05991 

06277 

,06574 

,06874 

07176 

,07478 

07782 

08090 

08407 

08737 

.09080 

09436 

.09808 

10197 

10605 

11032 

11481 

11949 

,12438 

12946 

13474 

,14023 

14595 

15189 

15808 

16451 

17120 

17816 

18540 

19294 

20079 

,20896 

21744 

,22625 

.23534 

.24472 

.25438 

.26431 

27453 

.28505 

.29585 

.30691 

31821 

32976 

34155 

35358 

.36584 

37829 

39090 

40364 

41655 

42964 

44293 

45638 

47001 

48381 

49784 

51205 

.52640 

54084 

55529 

56973 

,58411 

59848 

61290 

62739 

.64194 

65654 

,67109 

68548 

,69961 

71342 

72690 


05179 
05435 
.05706 
.05985 
06269 
.06554 
.06839 
07126 
07415 
07714 
08025 
.08349 
08686 
09038 
09408 
09795 
10202 
10631 
11078 
11546 
12034 
12541 
13069 
13620 
14193 
14791 
15414 
16062 
.16739 
17443 
18177 
18943 
19741 
20572 
21435 
.22328 
.23251 
24201 
25181 
.26190 
27229 
28299 
29395 
30517 
31664 
32836 
34034 
35257 
36500 
,37759 
39034 
40326 
41639 
42972 
44324 
45694 
47084 
48498 
49932 
51382 
52843 
.54306 
55768 
.57227 
58686 
60151 
,61625 
63108 
64596 
66081 
,67550 
68995 
70407 
71788 


04700 

04942 

,05197 

05461 

05729 

05999 

06267 

06537 

06809 

07091 

,07383 

,07690 

08008 

08342 

08692 

09060 

09447 

09856 

10284 

10731 

11198 

11685 

12193 

12723 

13275 

13853 

14456 

15083 

15739 

16423 

17138 

17885 

18665 

19477 

20322 

21198 

22105 

23040 

24004 

24999 

26026 

.27083 

28168 

29280 

30418 

31583 

32774 

33992 

35231 

36488 

37761 

39053 

40367 

41703 

43060 

44435 

45833 

47256 

48701 

50165 

.51639 

53118 

54598 

56076 

57555 

59041 

60538 

62046 

63561 

65074 

66573 

68047 

69490 

70902 


04274 

04502 

04744 

04993 

05247 

05501 

05754 

0C008 

0S264 

.06529 

06805 

07094 

07395 

07710 

08042 

08392 

08760 

09149 

09558 

09986 

10433 

109O0 

11387 

11897 

12430 

12987 

13569 

14177 

14813 

15477 

16172 

16899 

17660 

18453 

19281 

20139 

21028 

21947 

22896 

23876 

24889 

25933 

27005 

28106 

29234 

30390 

31574 

32785 

34019 

.35272 

36542 

37833 

39146 

40484 

41843 

43223 

44626 

46056 

47511 

48985 

50473 

51966 

53461 

54955 

56453 

57959 

59478 

61009 

62548 

64088 

65615 

67117 

68589 

70031 


03896 

04111 
04339 
04576 
04815 
05055 
05294 
05533 
05774 
06023 
06283 
06555 
06839 
07138 
07452 
07784 
08134 
08505 
08895 
09304 
09732 
10179 
10647 
11137 
11650 
12187 
12749 
13337 
13953 
14597 
15272 
15980 
16721 
17496 
18305 
19145 
20018 
20919 
21852 
.22817 
23814 
24845 
25904 
26993 
28110 
29256 
30431 
31634 
32862 
34109 
35375 
36662 
37974 
39311 
40671 
42054 
43461 
44898 
46360 
47844 
49342 
50847 
52357 
53866 
55380 
56904 
58443 
59995 
61558 
63123 
64676 
66205 
67705 
69175 


03559 

03762 

03978 

04202 

04428 

04655 

04880 

05105 

05332 

05566 

0581 1 

06068 

06336 

06618 

06915 

0^230 

07563 

07916 

08288 

08679 

09089 

09517 

09966 

10437 

10930 

11448 

11990 

12558 

13154 

13779 

14434 

15123 

15845 

16601 

17391 

18213 

19068 

19952 

20868 

21817 

22799 

23815 

24861 

25937 

27042 

28177 

29342 

30536 

31756 

32996 

34257 

35540 

36848 

38184 

39544 

40927 

42337 

43778 

45246 

46738 

48245 

49761 

51283 

52806 

54335 

55875 

57432 

59005 

6059C 

62178 

63755 

65310 

66837 

68333 


03259 

03450 

03655 

03867 

04081 

04296 

04508 

04720 

04933 

05153 

05384 

05626 

05879 

06146 

06427 

06726 

07042 

07379 

07733 

08106 

08498 

08909 

09339 

09791 

10265 

10764 

11287 

11835 

12412 

13017 

13653 

14322 

15025 

15762 

16534 

17338 

18174 

19041 

19941 

20873 

21839 

22840 

23872 

24934 

26026 

27149 

28303 

29488 

30699 

31932 

33186 

34463 

35767 

37100 

38458 

39841 

41252 

42696 

44169 

45666 

47181 

.48707 

50239 

51774 

53316 

54872 

56446 

58037 

59643 

61253 

62853 

64433 

65984 

67506 


36922 
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Age 

4.2% 

4.4%  ' 

4  6%  ' 

I 
4  8% 

50% 

5  2°o 

5  4% 

56%  ' 

8%   ' 

60% 

84   

76712 
77913 
79086 
80218 
81307 
82355 
83360 
84308 
85182 
85985 
86732 
87437 
88097 
88708 
89280 
89836 
90375 
90905 
91424 
91939 
92485 
93020 
93701 
94522 
95782 
.97900 

75798 
77037 
78248 
79418 
80544 
81628 
82668 
83650 
84556 
85390 
86164 
86895 
87582 
88216 
88810 
89388 
89948 
90500 
91040 
91575 
92144 
92701 
93411 
94268 
95583 
97800 

74900 
76175 
77423 
78628 
79790 
80909 
81985 
83000 
83937 
84800 
85601 
86359 
87070 
87727 
88343 
88943 
89525 
90097 
906.Sfl 
91214 
91805 
923a3 
93122 
94013 
95385 
97700 

74016 
75326 
76610 
77850 
79047 
80200 
81309 
82357 
83325 
84215 
85044 
85827 
86563 
87243 
87880 
88501 
89103 
89696 
90278 
90854 
91467 
92067 
92834 
93760 
95187 
97600 

73147 
74491 
75808 
77083 
78313 
79500 
80642 
81721 
82718 
83637 
84491 
85300 
86060 
86762 
87420 
88062 
88685 
89298 
89900 
90496 
91131 
91751 
92546 
93507 
94989 
97500 

72292 
73668 
75019 
76326 
77589 
78808 
79982 
81092 
82119 
83064 
83944 
84778 
85561 
86285 
86964 
87626 
88269 
88902 
89524 
90139 
90796 
91437 
92260 
93254 
94791 
97400 

71451 
72859 
74241 
75580 
76874 
78125 
79330 
80470 
81525 
82497 
83402 
84260 
85066 
85811 
86511 
87193 
87856 
88509 
89150 
89785 
90463 
.91125 
91974 
93002 
94593 
97300 

70624 
72061 
73474 
74844 
76169 
77450 
78685 
79855 
80937 
81936 
82865 
83746 
84575 
85341 
86061 
86763 
87445 
88118 
88778 
89432 
90131 
90813 
91689 
92750 
94396 
97200 

69810 
71276 
72719 
74118 
75473 
76783 
78048 
79246 
80356 
81379 
82333 
83237 
84088 
84875 
85614 
86336 
87037 
87729 
88408 
89081 
89800 
90502 
91405 
92499 
94199 
97100 

69010 

85    

70503 

86           

71974 

87    J. 

73402 

88   

74786 

89   

76125 

90       

77418 

91            

78645 

92   

79780 

93    

80829 

94    

81806 

95  

82733 

96  

83605 

97    

84413 

98  

85171 

99  ...„ 

100  

85911 
86632 

101   

87342 

102   

88040 

103  

88732 

104   

89471 

105   .   _  

90193 

106  

91122 

107  

92249 

108   

94002 

109  

97000 

Age 

6  2% 

6  4% 

6  6% 

68% 

70% 

72% 

I 
7  4%  \ 

7.6% 

7  8% 

8.0% 

0  

1  

2  :.:.. 

3  

4  

5  

6  

7  

8  

9  

02693 
01922 
01975 
02056 
02155 
02266 
02389 
02522 
02665 
02821 
02990 
03172 
03365 
03566 
03770 
03973 
04173 
04372 
04573 
04780 
04997 
05226 
05465 
05716 
05983 
06266 
06566 
06887 
07225 
07581 
07956 
08348 
08761 
09195 
09651 
10131 
10635 
11165 
11722 
12308 
12925 
13575 
14259 
.14977 
.15731 

02534 

01756 
01802 
01876 
01967 
02071 
02184 
02309 
02444 
02590 
02750 
02922 
03106 
03297 
03490 
03682 
03871 
04059 
04248 
04443 
04647 
04862 
05088 
05325 
05578 
05846 
06131 
06436 
06758 
07099 
07457 
07833 
08228 
08645 
09082 
09545 
10031 
10542 
11081 
11648 
12246 
12877 
13542 
14242 
14976 

02395 

01610 
01650 
01717 
01800 
01896 
02003 
02120 
02246 
02384 
02535 
02698 
02872 
03054 
03237 
03419 
03598 
03775 
03953 
04137 
04329 
04532 
04745 
04969 
05208 
05463 
05734 
06024 
06331 
06656 
06998 
07358 
07736 
08136 
08557 
09002 
09470 
09963 
10484 
11032 
11612 
12225 
12871 
13552 
14269 

02271 
01480 
01514 
01575 
01652 
01741 
01841 
01950 
02069 
02199 
02342 
02497 
02663 
02835 
03010 
03182 
03352 
03519 
03686 
03859 
04040 
04232 
04432 
04645 
04871 
05112 
05369 
05646 
05938 
06248 
06575 
06920 
07282 
07666 
08070 
08498 
08949 
09424 
09927 
10458 
11020 
11614 
12243 
12905 
13604 

02161 
01365 
01393 
01449 
01520 
01603 
01696 
01799 
01910 
02a3.3 
02169 
02316 
02474 
02638 
02804 
02968 
03129 
03287 
03444 
03607 
03778 
03958 
04148 
04348 
04562 
04791 
05035 
05298 
05577 
05873 
06186 
06515 
06863 
07231 
07619 
08030 
08465 
08923 
09409 
09922 
10466 
11043 
11654 
12298 
12979 

02063 
01263 
01286 
01336 
01401 
01479 
01566 
01663 
01768 
.01884 
02013 
02153 
02303 
02460 
02619 
02775 
02926 
03076 
03224 
03378 
03539 
03709 
03888 
04077 
04280 
04497 
04729 
04979 
05245 
05528 
05827 
06142 
06475 
06828 
07200 
07596 
08015 
08457 
08926 
09422 
09949 
10508 
11101 
11729 
12391 

01976 

01171 

01190 

01235 

01296 

01368 

01450  ' 

01540 

01640 

01750 

01872 

020O6 

02149 

02299 

02450 

02599 

02743 

02884 

03024 

03169 

03321 

03481 

03650 

03830 

04021 

04227 

04448 

04686 

04940 

05210 

05495 

05797 

06116 

06454 

06812 

07193 

07596 

08022 

08475 

08955 

09465 

10007 

10583 

11193 

11838 

01898 

01090 

01104 

01145 

01201  1 

01269 

01345 

.01431 

01524 

01629 

01745 

01872 

02010 

02154 

02298 

02439 

02576 

02710 

02842 

02978 

03122 

03274 

03433 

03603 

03784 

03980 

04189 

04416 

04658 

04916 

05189 

05478 

05783 

06108 

06452 

06818 

07206 

07617 

08054 

08518 

.09011 

09537 

10097 

10690  '' 

11318 

01828 

01017 

01028 

01064 

01116 

01179 

01251 

01332 

01420 

01520 

01631  i 

01752 

01884 

02021 

02159 

02294 

02424 

02551 

02676 

02804 

02940 

03083 

03234 

03394 

03566 

03752 

03951 

04168 

04398 

04645 

04906 

05182 

05475 

05786 

06117 

06469 

06842 

07238 

07661 

08109 

08587 

09097 

09640 

10217 

10828 

01765 
00951 
00959 
00992 
01039 
01098 
01166 
01242 
01326 
01421 

10    

01526 

11    

.01643 

12   

01769 

13   

01901 

14   

02033 

15   

02162 

16   

02286 

17   

02406 

18   

02524 

19    

02646 

20     

.02773 

21   

02909 

22    

.03052 

23    

03203 

24   

.03367 

25   

03543 

26   

03732 

27   

03939 

28   ».«.„.„„ 

04159 

29     

04394 

30   

04644 

31   

04908 

32    

05189 

33  

34  

35  

05488 
05805 
.06144 

36   

06503 

37 

38  

39  

40  

oeaas 

07293 
07726 
08189 

41   

08683 

42   

09210 

43  

09771 

44  

10367 
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Age 


6.2% 


6  4° 


45 
46 
47 
48 
49 
50 
51 

52  . 

53  . 

54  . 

55  . 

56  . 
57 
58 
59 
60 

61  . 

62  . 
63 
64 
65 

66  . 

67  . 

68  . 
69 
70 

71  . 

72  . 

73  . 

74  . 

75  . 

76  . 

77  . 

78  . 

79  . 

80  . 

81  . 

82  . 

83  . 

84  . 

85  . 

86  . 

87  . 

88  . 

89  . 

90  . 

91  ., 

92  . 

93  . 

94  . 

95  . 

96  . 

97  . 

98  ., 
99 
100 
101 
102 
103 
104 
105 
106 
107 
108 
109 


.16516 
.17334 
18184 
.19066 
.19981 
.20931 
,21917 
.22933 
.23981 
.25060 
.26171 
.27313 
.28487 
.29688 
.30913 
.32159 
.33429 
.34728 
.36057 
.37412 
.38794 
.40205 
.41650 
.43126 
.44628 
.46150 
.47683 
.49225 
.50770 
.52324 
.53894 
.55483 
.57091 
58716 
60346 
.61969 
.63571 
.65146 
.66693 
.68222 
.69742 
.71241 
.72696 
.74108 
.75475 
.76796 
,  /«049 
.79211 
.80283 
81283 
82233 
83126 
83953 
84731 
85490 
86229 
86958 
87674 
88384 
89143 
89885 
90840 
91999 
.93805 
.96900 


15743 
16544 
17375 
18240 
19138 
20072 
21042 
22043 
23076 
24141 
25239 
26369 
27531 
28722 
29937 
31175 
32437 
33730 
35053 
36404 
37783 
39193 
40639 
42117 
43622 
45149 
46689 
48238 
49793 
51358 
52939 
.54543 
56167 
57809 
59459 
61102 
62726 
64324 
65893 
.67447 
68993 
70517 
72000 
73438 
.74832 
76180 
77460 
.78647 
.79743 
80765 
81737 
82651 
83498 
84294 
85071 
85828 
86575 
87310 
88038 
88817 
89578 
90559 
91750 
.93609 
96800 


6.60' 

15017 

15800 

16613 

17461 

18342 

19259 

20212 

21198 

22216 

23267 

24351 

25468 

26618 

27798 

29002 

30231 

31485 

.32770 

34087 

35433 

36809 

38216 

39661 

41139 

42648 

44178 

.45723 

47279 

48841 

.50416 

52008 

53624 

55263 

56922 

58590 

60252 

61897 

63515 

65108 

66684 

68255 

69805 

71313 

72777 

74198 

.75572 

76878 

78089 

79208 

80253 

81245 

82180 

83046 

.83860 

84656 

85431 

86195 

86947 

87694 

88492 

89272 

90278 

91501 

93412 

96700 


6.8% 

14334 

15099 

15895 

16724 

17588 

18489 

19426 

20395 

21399 

22434 

23504 

24608 

25746 

26914 

.28107 

29325 

30571 

31847 

33157 

34498 

35868 

37272 

38715 

40193 

41703 

43236 

44785 

46346 

47915 

49498 

51100 

52728 

.54380 

56053 

57738 

59419 

61082 

62722 

64335 

65934 

67528 

69102 

70635 

72125 

,73571 

74971 

76302 

77537 

78679 

79744 

80757 

81712 

82597 

83429 

84243 

85035 

85818 

86587 

87351 

88169 

88967 

89999 

91253 

.93216 

96600 


7  0== 


7.2% 


7.4% 


7  6% 


7.8% 


8.0° 


13691 
14438 
15217 
16029 
16875 
17759 
13679 
19633 
20621 
21642 
22697 
23787 
24912 
26067 
27249 
28457 
29692 
30960 
32262 
33596 
34961 
36361 
37800 
39277 
40787 
42321 
43873 
4.5439 
47013 
48603 
502  M 
51852 
53516 
55203 
,56904 
58601 
60283 
61942 
.63575 
65195 
66812 
68410 
69967 
71480 
72951 
74376 
75732 
76990 
78154 
79240 
80274 
81248 
82152 
83002 
83832 
84642 
85442 
86229 
87010 
87847 
88664 
89720 
91005 
93020 
96500 


'3086 

13816 

14576 

15371 

16201 

17067 

17971 

18909 

19881 

20886 

21927 

23003 

24114 

25257 

26427 

27623 

28848 

30106 

31400 

32726 

34085 

35479 

36915 

38390 

39898 

41433 

42987 

44556 

46135 

47731 

49349 

50996 

52671 

54372 

56086 

57800 

59499 

61176 

62828 

64468 

66106 

67727 

69307 

70845 

72339 

73788 

75168 

76449 

77634 

78741 

79795 

80788 

81710 

82577 

83425 

84252 

85069 

85873 

86671 

87526 

88361 

89442 

90758 

9282J 

96400 


12516 

1 3228 

13972 

14749 

15562 

16412 

17299 

18220 

19176 

20166 

21192 

22254 

23351 

24481 

25639 

26823 

28037 

29285 

30569 

31887 

33239 

34628 

36059 

37530 

39037 

40571 

42126 

43697 

45280 

46880 

48505 

50160 

51845 

53557 

55286 

57014 

58729 

60423 

62053 

63753 

65411 

67054 

68656 

70217 

71734 

73207 

74610 

75913 

77119 

78247 

79320 

80332 

81271 

82155 

83020 

83864 

84698 

85518 

86334 

87207 

88060 

89165 

90511 

92629 

96300 


11979 
12674 
13400 
14161 
14956 
15790 
16660 
17566 
18506 
19480 
20491 
21538 
22621 
23738 
24882 
26055 
27257 
28495 
29769 
.31078 
32422 
33804 
35230 
36697 
38201 
39735 
41290 
42862 
44447 
46051 
47681 
49344 
51038 
52760 
54501 
56243 
57974 
59683 
61371 
63049 
64727 
66390 
68014 
69597 
:'1137 
72633 
74058 
75383 
76610 
77756 
78849 
79880 
80836 
81737 
82618 
83478 
84329 
85166 
85998 
86889 
87760 
88888 
90265 
92434 
96200 


11472 

12150 

12860 

13604 

14383 

^5199 

16054 

16943 

17867 

18825 

19821 

20854 

21923 

23025 

24157 

25317 

26507 

27734 

28998 

30298 

31633 

33008 

34428 

35890 

37391 

38922 

40476 

42048 

43635 

45242 

46877 

48546 

50247 

5198C 

53732 

55487 

5^232 

5895^ 

60660 

62356 

64053 

65736 

67381 

68985 

70547 

72065 

73512 

74858 

76105 

77270 

78382 

79451 

80404 

81321 

82219 

&3095 

83962 

84815 

85663 

86573 

87461 

88613 

90019 

92239 

96100 


10994 

11656 

12349 

13077 

13839 

"4639 

154  77 

16350 

17258 

16201 

19182 

20199 

21254 

22343 

23461 

24608 

25786 

27001 

28255 

29545 

30871 

32238 

33651 

35108 

36604 

38132 

39685 

41257 

42844 

44454 

46092 

47766 

49475 

51216 

52978 

54745 

56503 

58242 

59962 

61674 

63389 

65091 

66756 

68380 

69965 

71503 

72972 

74338 

~5604 

76789 

77918 

78985 

79976 

80906 

81822 

82714 

8359- 

84466 

8533" 

86258 

8-165 

88338 

89774 

92044 

9600C 


Age 

82% 

84°o 

86% 

88% 

9.0°o 

92°.= 

9  4°c 

9.6% 

98% 

10  0% 

0  

01709 

01658 

01612 

01570 

01532 

01497 

01466 

01437 

01410 

01386 

1  

00892 

00839 

00791 

00747 

00708 

00672 

00639 

00609 

00562 

00557 

2  

00896 

00840 

00790 

00^44 

00702 

00664 

00629 

00598 

00569 

00542 

3  

00926 

00867 

00814 

00765 

00721 

00681 

00644 

00611 

00580 

00552 

4  

00970 

00908 

.00851 

00600 

00753 

00711 

00672 

00636 

00604 

00574 

5  

01026 

00960 

00900 

00846 

00796 

00751 

00710 

00672 

00637 

00606 

36924      Federal  Register /Vol 

65,  No. 

113 /Monday. 

lune  12 

2000 /Rules  and  Regulations 

" 

Age 

8.2%  1 

84% 

8  6% 

8  8% 

90% 

9  2% 

9.4% 

96% 

9  8% 

10.0% 

6    

01089 

01161 
01241 
01331 
01432 
01543 
01664 
01791 
01918 
02041 
02160 

01019 
01088 
01163 
01249 
01346 
01453 
01569 
01691 
01813 
01931 
02044 

00956 

01021 
01093 
01175 
01268 
01370 
01482 
01600 
01717 
01831 
01938 

00899 
00960 
01029 
01107 
01196 
01295 
01403 
01516 
01629 
01738 
01841 

00846 
00905 
00970 
01045 
01131 
01226 
01330 
01440 
01548 
01653 
01752 

00799 
00854 
00917 
00988 
01071 
01162 
01263 
01369 
01474 
01576 
01670 

00755 
00808 
00867 
00936 
01016 
01104 
01202 
01304 
01406 
01504 
01595 

00715 
00765 
00822 
00889 
00965 
01051 
01145 
01245 
01343 
01437 
01525 

00678 
00726 
00781 
00845 
00918 
01001 
01093 
01190 
01285 
01376 
01460 

00644 
00690 
00743 
00804 
00875 
00956 
01045 
01139 
01231 
.01320 
.01401 

7     

8        

9     

10   

11   ; 

12   , 

13   •. 

14     

15  

16  

17  

02274 

02152 

02041 

01940 

01846 

01760 

01680 

01607 

01539 

01476 

18  

02386 
02500 
02621 
02749 
02884 

02258 
02367 
02481 
02603 
02730 

02142 
02245 
02353 
02468 
02589 

02035 
02132 
02235 
02344 
02458 

01936 
02029 
02126 
02229 
02338 

01846 
01933 
02025 
02124 
02227 

01762 
01845 
01933 
02026 
02124 

01685 
01764 
01847 
01936  ; 
02029 

01613 
01689 
01768 
01852 
01940 

.01547 
.01619 
01694 
.01774 
01859 

19    

20   

21    

22  

23  

03028 

02867 

02718 

02581 

02454 

02337 

02229 

.02128 

02035 

.01949 

24  

03183 

03013 

02857 

02713 

02580  . 

02456 

02342 

02236 

02138 

02047 

25  ' 

O.^T.SO 
03530 

03172 
03344 

03008 
03172 

02857 
03013 

02717 
02865 

02587 
02729 

02467 
02602 

02355 
02484 

02251 
02375 

02155 
02273 

26  

27  

03727 

03532 

03351 

03183 

03028  ! 

02885 

02751 

02627 

02511 

02404 

28   

03937 
04162 

03732 
03947 

03543 
03748 

03367 
03564 

03204 
03392 

03052 
03233 

02911 
03084 

02780 
02946 

02658 
02818 

.02545 
.02698 

29  

30  

04401 

04176 

03967 

03773 

03593 

03425 

03269 

03124 

02988 

.02861 

31    

04654 
04923 

04419 
04676 

04200 
04447 

03996 
04233 

03807 
04034 

03630 
03849 

03466 
03676 

03312 
03514 

03169 
03363 

.03035 
03221 

32  

33  

05210 

04952 

04711 

04487 

04278  1 

04083 

03901 

03731 

03571 

03422 

34  

.05515 

05245 

04993 

04758 

04538 

04333 

04142 

03962 

03794 

.03637 

35   

05841 
06187 

05558 
05892 

05295 
05616 

05048 
05358 

04818 
05116 

04603 
04890 

04401 
04678 

04212 
04480  i 

04035 
04293 

03869 
.04118 

36  

37  

06555 

06247 

05958 

05688 

05435 

05198 

04975 

04766 

04570 

04385 

38  

06949 

06627 

06325 

06043 

05777 

05528 

05295 

05075  i 

04868 

04674 

39  

07368 

07032 

06717 

06421 

06143 

05882 

05637 

05406 

05189 

.04984 

40  

07810 

07465 

07137 

06827 

06537 

06263, 

06006 

05764 

05535 

.05320 

41   

08295 
08807 

07930 
08427 

07587 
08069 

07264 
07733 

06960 
07415 

06674 
07116 

06405  1 
06833 

06150 
06567 

05910 
06315 

.05683 
.06077 

42 

43  - 

09352 

08957 

08585 

08233 

07902 

07589 

07294 

07014 

06750 

06500 

44  

09932 

09521 

09134 

08768 

08423 

08096 

.07787 

07495 

07218 

.06956 

45  

10543 

10117 

09715 

09334 

08974 

08634 

.08311 

08005 

07716 

.07441 

46  

11189 

10747 

10329 

09933 

09559 

09204 

08867 

08548 

08245 

.07958 

47  

11866 

11408 

10974 

10564 

10174 

09805 

09454 

09121 

08805 

.08504 

48  

12577 

12103 

11654 

11228 

10823 

10439 

10074  ) 

09727  1 

09397 

09083 

49  

13323 

12833 

12368 

11926 

11506 

11107 

10728 

10366 

10022 

09695 

50  

14107 

13601 

13120 

12663 

12228 

11813 

11419 

11043 

10685 

10344 

51  

14928 
15785 
16678 

14407 
15248 
16124 

13910 
14735 
15597 

13437 
14247 
15093 

12987 
13781 
14612 

12558 
13337 
14153 

12149 

,12913 

13714 

11758  ' 

12508 

13294 

11386 
12122 
12893 

11031 
.11752 
12509 

52   .' 

53  

54  

17606 

17037 

16493 

15974 

15478 

15004 

14550 

14116 

13700 

.13302 

55  

.18570 

17986 

17428 

16893 

16382 

15893 

15424 

14976 

14546 

.14134 

56   

19573 
20613 

18974 
20000 

18400 
19412 

17851 
18848 

17325 
18307 

16821 
17789 

16338 

17291 

15875  . 
16814 

15430 
16355 

15004 
15914 

57  

58  

.21688 

21060 

20458 

19880 

19325 

18792 

18280 

17788 

17316 

16861 

59   

22793 
23927 

22151 
23272 

21535 
22642 

20943 
22036 

20374 
21454 

19827 
20893 

19301 
20354 

18795 
19834 

18309 
19334 

17840 
18851 

60  ■ 

61  

25092 
26295 
27538 

24425 
25616 
26847 

23782 
24961 
26180 

23163 
24329 
25537 

22567 
23721 
24916 

21993 
23134 
24316 

21440 
22568 
23738 

20907 
22021 
23179 

20393 
21494 
22639 

19898 
20985 
.22117 

62  

63  

64  

28817 

28116 

27438 

26783 

26150 

25539 

24949 

24377 

23825 

23291 

65  

30134 

29423 

28735 

28069 

27426 

26803 

.26201 

.25618 

25054 

.24508 

66  

31493 

30772 

30075 

29399 

28746 

28113 

27500  : 

26906 

26331 

25774 

67  

32899 

32170 

31464 

30780 

30118 

29475 

28852 

28248  1 

27663 

27095 

68  

34349 

33614 

32901 

32209 

31538 

30887 

30256 

29643  1 

29047 

.28469 

69  

35841 

35100 

34381 

33683 

33005  : 

32346 

31707 

31085 

30481 

29894 

70  

37366 

36620 

35896 

35193 

34509 

33844 

33197  ' 

32568 

31957 

31362 

71  

38916 

38167 

37440 

36732 

36043 

35372 

.34720 

34084  1 

33466 

.32864 

72  

40486 

39736 

39006 

38295 

37602 

36927 

36270  ' 

35629  I 

35005 

34396 

73   

42074 
43685 

41323 
42934 

40591 
42202 

39878 
41488 

39182 
40791 

38504 
40110 

37843 
39446 

37198  1 
38798  1 

36568 
38165 

.35955 
.37547 

74 

75  

45326 

44577 

43846 

43132  1 

42435 

41754 

41088 

40438  1 

39802 

.39181 

76  

47004 

46259 

45530 

44818 

44122 

43442 

42776 

42125  , 

41488 

40865 

77  

48718 

47979 

47255 

46547 

45853  1 

45175 

44511 

.43861 

43225 

42601 

78  

50467 

49735 

49017 

48314 

47626 

46951 

46290 

45643  ! 

45008 

44386 

79  

52239 

51515 

50806 

50110 

49427 

48758 

48102 

47459  I 

46828 

46209 

80  . 

81  . 

82  . 

83  . 

84  . 

85  . 

86  . 

87  . 

88  . 

89  . 

90  . 

91  ., 

92  ., 

93  . 

94  . 

95  .. 

96  .. 

97  ., 

98  .. 

99  .. 
100 
101 
102 
103 
104 
105 
106 
107 
108 
109 


0  . 

1  . 
2 

3  . 
4 

5  . 

6  . 

7  . 

8  . 

9  . 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 
32 
33 
34 
35 
36 
37 
38 
39 
40 


Age 


.54018 
.55788 
.57540 
.59274 
.61002 
.62734 
.64455 
.66139 
.67783 
.69387 
.70947 
.72437 
.73823 
.75109 
.76312 
.77459 
.78543 
.79550 
.80498 
.81428 
.82336 
.83234 
.84119 
.84999 
.85944 
.86866 
.88065 
.69530 
.91849 
.95900 


.53304 
55085 
.56851 
.58598 
.60341 
.62090 
.63828 
.65531 
.67194 
.68817 
.70398 
.71908 
.73314 
.74618 
.75839 
.77004 
.78105 
.79128 
.80091 
.81036 
.81959 
.82873 
.83774 
.84670 
.85632 
.86570 
.87792 
.89286 
.91654 
.95800 


.52603 
.54396 
.56173 
.57933 
.59690 
.61454 
,63210 
.64930 
.66612 
.68254 
.69855 
.71385 
.72810 
.74132 
.75370 
.76552 
.77670 
.78709 
.79687 
.80647 
.81586 
.82515 
.83431 
.84342 
.85321 
.86276 
.87520 
.89042 
.91460 
.95700 


.51916 

.53718 

.55506 

.57279 

.59049 

.60828 

.62600 

.64337 

.66037 

.67698 

.69318 

.70867 

.72310 

.73650  ; 

.74905  : 

.76104 

.77238 

.78293 

.79286  [ 

.80261  1 

.81214  I 

.82158  I 

.83089  ! 

.84016 

.85011 

.85982 

.87248 

.88799 

.91266 

.95600 


.51242 
.53053 
.54851 
.56635 
.58418 
60211 
.61999 
.63752 
.65469 
.67148 
.68786 
70354 
.71816 
.73173 
.74445 
.75660 
.76810 
.77880 
.78888 
.79877 
.60845 
.81804 
.82750 
.83691 
.84703 
.85690 
.86978 
.88557 
.91072 
.95500 


.50580 
.52399 
.54207 
.56001 
.57796 
.59603 
.61406 
.63175 
.64908 
.66605 
.68261 
69847 
.71326 
.72700 
.73988 
75220 
.76386 
.77470 
.78492 
.79496 
.80478 
.81451 
.82412 
.83368 
.84396 
.85399 
.86708 
.88315 
.90879 
95400 


.49930 
.51757 
.53574 
.55378 
.57184 
.59004 
.60821 
.62605 
.64354 
.66068 
.67742 
.69345 
.70841 
.72232 
73536 
74783 
.75964 
.77063 
.78099 
.79117 
.80113 
.81101 
.82076 
.83046 
.84090 
.85109 
.86440 
.88073 
.90685 
95300 


49292 
51126 
.52951 
54765 
56582 
58414 
60244 
62043 
.63807 
.65537 
67228 
.68848 
.70361 
.71768 
.73087 
74350 
.75546 
.76659 
.77709 
.78741 
79751 
.80753 
.81742 
.82726 
.83786 
.84820 
.86172 
.87833 
.90492 
95200 


.01363 

.00534 

.00518 

.00526 

.00546 

.00576 

.00613 

.00657  I 

.00707 

.00766 

.00835 

.00913 

.01000 

.01091 

.01181 

.01267 

.01345 

.01418 

.01486 

.01554 

.01626 

.01702 

.01782 

.01868 

.01962 

.02065 

.02178 

.02303 

.02439 

.02585 

.02742 

.02910 

.03089 

.03282 

.03489 

.03713 

.03953 

.04211 

.04490 

.04791 

.05116 


.00913 

.00874 

.01000 

.00959 

.01091 

.01048 

.01181 

.01135 

.01267 

.01218 

.01345 

.01294 

.01418 

.01364 

.01486 

.01429 

.01554 

.01494 

.01626 

.01562 

.01702 

.01635 

.01782 

.01711 

.01868 

.01793 

.01342 

.00512 

.00495 

.00502 

.00521 

.00549 

.00584 

.00626 

.00675 

.00732 

.00798  ' 

00874 

00959 

01048 

01135 

01218 

01294 

01364 

01429 

01494 

01562 

01635 

01711 

01793 

01883 

01981 

02089 

02209 

02339 

02480 

02631 

02793 

02965 

03151 

03350 

03567 

03798 

04048 

04318 

04609 

04924 


.01323 

.00493 

.00474 

.00480 

.00497 

.00524 

.00557 

.00598 

.00644 

.00699 

.00764 

.00838 

.00920 

.01007 

.01092 

.01173 

.01246 

.01313 

.01375 

.01438 

.01503 

.01573 

.01645 

.01724 

.01809 

.01903 

.02006 

.02122  i 

.02247  I 

.02382  j 

.02527 

.02683 

.02849 

.03028 

03220 

.03429 

.03653 

.03894 

.04155 

.04437 

.04742 


.01305 

.00474 

.00455 

.00459 

.00475 

.00501 

.00532 

.00571 

.00616 

.00669 

.00732 

.00804 

.00884 

.00969 

.01052 

.01130 

.01201 

.01266 

.01326 

.01385 

.01448 

.01514 

.01584 

.01658 

.01740 

.01830 

.01929 

.02040 

.02160 

.02290 

.02430 

.02579 

.02739 

.02912 

.03097 

.03299 

.03515 

.03748 

.04001 

.04274 

.04571 


.01288 

.00458 

.00437 

.00440 

.00455 

.00479 

.00509 

.00547 

.00590 

.00641 

.00702 

.00772 

.00851 

.00933 

.01014 

.01091 

.01160 

.01222 

.01279 

.01336 

01396 

.01460  I 

.01526  I 

.01597  I 

.01675 

.01762 

.01856 

.01963 

.02079  i 

.02204 

.02339 

02482 

.02636 

.02803 

.02982 

.03177 

.03386 

.03611 

.03856 

.04120 

04408 


.01272 

.00442 

.00421 

.00422 

.00436 

.00459 

.00488 

.00524 

00565 

.00615 

.00675 

.00743 

.00819 

.00900 

.00979 

.01054 

.01121 

.01181 

.01236  , 

.01291 

.01348 

.01409  [ 

.01472  j 

.01540  I 

.01615 

,01698 

.01789 

.01891 

.02002  I 

.02123 

.02253  [ 

.02391 

.02540 

.02701 

.02873 

.03061 

.03263 

03481 

.03719 

.03975 

.04254 


.01258 

00427 

.00405 

.00406 

.00419 

.00440 

.00468 

.00502 

00542 

.00591 

00649 

,00715 

.00790 

.00869 

.00947 

.01019 

.01084 

,01143 

,01196 

.01248 

.01303  , 

.01361  ' 

.01422  I 

.01487 

,01558 

,01638 

,01725 

.01824 

.01931 

.02047  I 

.02172  ! 

.02306 ; 

.02449 
02604 
.02771 
.02953 
.03148 
.03359 
.03589 
.03837 
.04108 


,01244 
,00414 
,00391 
,00391 
,00402 
,00423 
00449 
00482 
,00521 
00568 
00624 
00689 
,00762 
,00840 
,00916 
,00987 
01050 
01107 
,01158 
01208 
.01260 
.01316 
.01374 
.01437 
01505 
.01581 
01665 
.01760 
.01863 
.01976 
.02096 
.02225 
.02363 
,02513 
,02674 
,02850 
,03039 
03243 
,03466 
,03707 
,03970 


48666 
50507 
52339 
54161 
55988 
57832 
59675 
,61488 
63267 
65012 
66719 
68357 
69886 
71308 
72643 
73920 
,75131 
,76258 
,77322 
78367 
79390 
80406 
,81409 
,82408 
.83483 
.84532 
85905 
.87592 
.90299 
95100 


10.2%       10.4%    '    10.6%    I    10.8%       11.0%       11.2%       11,4%       11,6%       11,8% 

^ > \ ' ^ ■ ■ ■ 


,01231 
00401 
,00377 
,00376 
,00387 
00406 
,00432 
00464 
00501 
00547 
00602 
00665 
00737 
00813 
00887 
00956 
01018 
01073 
01122 
01170 
,01220 
01274 
,01330 
,01390 
01455 
01528 
01609 
01700 
01800 
.01908 
.02025 
02149 
02282 
.02427 
.02583 
,02753 
02936 
,03134 
,03350 
03583 
03839 


48052 
49898 
51737 
53567 
55403 
57258 
59113 
60939 
62733 
64493 
66217 
67870 
69415 
70852 
72202 
73494 
74720 

,75860 
76937 
77995 
79032 
80062 
81078 
82091 

.83182 

.84245 
85638 

.87352 
90106 
95000 

12.0% 

01219 

00389 

00365 

.00363 

.00373 

.00391 

.00415 

00446 

00482 

.00527 

00580 

00642 

00712 

00787 

00860 

00928 

00988 

01041 

01088 

01135 

01183 

01235 

01288 

01345 

01408 

01478 

01556 

01644 

01740 

.01845 

.01957 

02077 

02206 

02346 

02497 

02661 

02838 

,03030 

.03239 

03466 

,03714 


36926      Federal  Register  V(»l 

05.  No. 

113/M 

onday. 

June  li: 

,  2000 /Rules  and  Regulations 

Age 

10.2% 

10.4% 

I0  6°o 

10  8% 

110%   112"'i. 

11.4%  ,  11.6% 

1 

1 1  8% 

12.0% 

4 1  ...„ „ „„ 

42  .„ 

43  ..->- . 

44  .  . .,  „  — 

05469 

05851 

06263 

06707 

07180 

07685 

08218 

08784 

09382 

10018 

10691 

11399 

12142 

12921 

13738 

14595 

15491 

16424 

17390 

18387 

19420 

20494 

21613 

22774 

23979 

25233 

26543 

27908 

29324 

30783 

32277 

33803 

35356 

36943 

38574 

40256 

41991 

43777 

45602 

47449 

49300 

51145 

52983 

54828 

56693 

58560 

60398 

62206 

63980 

65719 

67388 

68949 

70401 

71765 

73072 

74311 

75465 

76555 

77626 

78676 

79719 

80749 

81775 

82881 

83959 

85373 

87113 

89913 

94900 

05267 
05638 
06039 
06472 
06933 
07425 
07946 
08499 
09085 
09707 
10367 
11061 
11791 
12556 
13359 
14202 
15084 
16004 
16955 
17939 
18958 
20020 
21126 
22274 
23467 
24709 
26009 
27363 
28769 
30219 
31706 
33225 
34772 
36354 
37980 
39660 
41394 
43180 
45007 
46856 
48712 
50563 
52407 
54261 
56135 
58013 
59864 
61685 
63474 
65227 
66912 
68487 
69954 
71332 
72653 
73906 
75073 
76175 
77260 
78323 
79379 
80422 
81461 
82582 
83674 
85108 
86875 
89721 
94800 

05075 
05436 
05827 
06248 
06698 
07178 
07687 
08228 
08801 
09410 
10057 
10738 
11454 
12206 
12995 
13824 
14693 
15599 
16537 
17507 
18513 
19561 
20654 
21791 
22971 
24202 
25489 
26833 
28230 
29671 
31150 
32661 
34201 
35778 
37400 
39076 
40808 
42594 
44422 
46275 
48134 
49990 
51841 
53702 
55586 
57474 
59337 
61170 
62972 
64741 
66440 
68030 
69511 
70902 
72237 
73504 
74684 
75798 
76895 
77971 
79040 
80096 
81149 
82284 
83391 
84844 
86636 
89529 
94700 

04894 
05245 
05625 
06035 
06474 
06943 
07440 
07969 
08530 
09127 
09761 
10429 
11132 
11870 
12646 
13462 
14317 
15209 
16134 
17091 
18084 
19119 
20199 
21322 
22490 
23709 
24985 
26319 
27705 
29137 
30608 
32112 
33645 
35215 
36833 
38505 
40235 
42020 
43849 
45704 
47566 
49427 
51284 
53151 
55044 
56943 
58817 
60662 
62477 
64259 
65973 
67577 
69072 
70477 
71825 
73105 
74297 
75424 
76534 
77622 
78703 
79772 
80838 
81988 
83108 
84581 
86399 
89337 
94600 

04722   04559 
05063   04891 
05433   05252 
05834   05642 
06262   06059 
06720   06507 
07205   06981 
07722   07487 
08271   08024 
08856   08597 
09477   09206 
10132   09849 
10823   10526 
11548   11239 
12311   11989 
13113   12778 
1 3955   1 3607 
14834   14473 
15746   15371 
16689   16302 
1 7669   1 7268 
18691   18277 
19758   19331 
20869   20429 
22025   21573 
23231   22767 
24496   24021 
25819   25332 
27195   26699 
28618   28112 
30079   29564 
31575   31052 
33101   32571 
34666   34129 
36278   36735 
37947   37400 
39674   39124 
41457   40906 
43287   42735 
45143   44592 
47008   46460 
48873   48328 
50735   50195 
52609   52075 
54510   53983 
56418   55901 
58303   57795 
60159   59663 
61987   61503 
63783   63312 
65511   65053 
67129   66685 
68637   68205 
70055   69636 
71416   71010 
72709   72316 
73914   73533 
75052   74683 
76174   75817 
77274   76929 
78368   78035 
79450   79130 
80529   80221 
81693   81399 
82826   82546 
84319   84058 
86161   85925 
89145   88953 
94500   94400 

04405   04258 
04728   04573 
05079   04915 
05459   05286 
05867   05684 
06304   06110 
06768   06564 
07262   07047 
07788   07562 
08349   08112 
08946   08697 
09577   09316 
10242   09969 
10942   10657 

04119 
04425 
04759 
05121 
05509 
05926 
06369 
06842 
07346 
07885 
08459 
09066 
09707 
10383 
11096 
11847 
12638 
13465 
14325 
15217 
16145 
17115 
18131 
19192 
20299 
21457 
22676 
23954 
25288 
26672 
28096 
29559 
31053 
32590 
34178 
35827 
37539 
39314 
41139 
42997 
44870 
46746 
48624 
50519 
52447 
54389 
56310 
58209 
60083 
61928 
63708 
65378 
66935 
6&403 
69813 
71155 
72407 
73591 
74759 
75906 
77048 
78178 
79306 
80525 
81711 
83278 
85218 
88380 
94100 

03987 
04285 
04610 
04963 
05342 
05750 
06183 
06646 
07140 
07667 
08231 
08826 
09456 
10120 
10820 
11560 
12338 
13153 
14001 
14880 
15795 
16753 
17757 
18805 
19899 
21045 
22252 
23519 
24843 
26216 
27631 
29084 
30571 
32100 
33681 
35324 
37032 
38803 
40627 
42484 
44357 
46235 
48116 
50015 
51949 
53898 
55828 
57736 
59620 
61477 
63269 
64950 
66519 
67998 
69421 
70774 
72037 
73232 
74411 
75569 
76722 
77864 
79003 
80236 
81435 
83020 
84984 
88189 
94000 

45  

46   

47   

48   » - 

^J               .   .*■»«*<■••*•*•■•>•••••••«••••■••••••>••»•***•••« t«»4»*«t ••••«■•*•• 

5 1 

52  

53  

'4    

55   

11679 

11382 

56  .'. 

12456 
13272 
14125 
15010 
15927 
16881 
17877 
18918 
20004 
21135 
22318 
23560 
24860 
26216 
27619 
29063 
30542 
32053 

12146 
12949 
13789 
14662 
15566 
16506 
17490 
18518 
19592 
20710 
21881 
23111 
24400 
25746 
27139 
28573 
30044 
31547 

57    

58   

59  

60    

61        

62     

63  

64  

65    

66 

67  

68  

69  

70   ; 

71   

72   

73         

74   

33604 

33091 

75    

35205   34686 

76   _ 

77       

36864 
38585 
40365 
42193 
44051 
45921 
47792 
49663 
51549 
53464 
55390 
57294 
59173 
61024 
62846 
64600 
66245 
67778 
69222 
70608 
71926 
73155 
74317 
75462 
76586 
77704 
78811 
79914 
81106 

36340 
38056 
39834 
41661 
43519 
45391 
47265 
49139 
51030 
52952 
54886 
56799 
58688 
60551 
62385 
64152 
65809 
67355 
68810 
70209 
71539 
72780 
73953 
75109 
76245 
77375 
78494 
79609 
80815 

78   

79   

80   

81  

82  

83   

84 

85  

86  

87   

88  

89  „„ 

90  „ - 

91  

92  

93  - 

94  _ 

95 

96  

97  

98  : 

99  

100  

101  

102 

103  

104  

105 

107  

108  „ 

109  

82267   81988 
83797   83537 
85689   85453 
88762   88571 
94300   94200 

Age 

122% 

12  4% 

12  6% 

12.8% 

13.0% 

13  2<"<. 

13.4%   13.6% 

13  8% 

140% 

0  

1  ,. 

01208 
003^8 

* 

01197 
00367 

01187 

00358 

01177 

00348 

01168 

00340 

01159 

00331 

01151  '  01143 

00323   00316 

01135 

00309 

01128 
00302 
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Age 


12.2%    '    12.4%    !    12.6%    ,    12.8%       13.0%       13.2%       13.4%       13.6%       13.8%       14  0% 


2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

33 

34 

35 

36 

37 

38 

39 

40 

41 

42 

43 

44 

45 

46 

47 

48 

49 

50 

51 

52 

53 

54 

55 

56 

57 

58 

59 

60 

61 

62 

63 

64 

65 

66 

67 

66 

69 

70 

71 

72 

73 

74 

75 


.00353 

.00342 

.00331 

.00350 

.00339 

.00327 

.00359 

.00347 

.00335 

.00377 

.00363 

.00351 

.00400 

.00386 

.00372 

.00430 

.00414 

.00400 

.00465 

.00448 

.00432 

.00508 

.00490 

.00473 

.00560 

.00541 

.00523 

.00620 

.00600 

.00581 

.00689 

.00668 

;  .00647 

.00763 

.00740 

.00718 

.00834 

.00810 

.00787 

.00901 

.00875 

.00851 

.00959 

.00932 

.00907 

.01011 

.00983 

.00956 

.01057 

.01027 

.00999 

.01101 

.01070 

.01040 

.01148 

.01115 

.01083 

.01197 

.01162 

.01129 

.01249 

.01211 

.01176 

.01304 

.01264 

.01227 

.01364 

.01322 

.01283 

.01431 

.01387 

.01345 

.01506 

.01459 

.01415 

.01591 

.01541 

.01494 

.01684 

01631 

.01580 

.01785 

.01728 

.01675 

.01893 

.01833 

.01776 

.02010 

.01946 

.01885 

.02134 

.02066 

,02002 

.02270 

.02197 

.02128 

.02415 

.02338 

.02265 

.02574 

.02492 

.02414 

.02746 

.02658 

.02575 

.02932 

.02838 

.02750 

.03135 

.03035 

.02941 

.03355 

.03249 

.03149 

.03596 

.03484 

.03377 

.03861 

.03742 

.03628 

.04152 

.04025 

.03903 

.04468 

.04333 

.04205 

.04813 

.04670 

.04533 

.05183 

.05032 

.04887 

.05582 

.05421 

.05267 

.06006 

.05836 

.05673 

.06459 

.06279 

.06107 

.06942 

.06752 

.06571 

.07459 

.07259 

.07068 

.08012 

07801 

.07599 

.08596 

.08375 

.08163 

.09214 

.08982 

.08759 

.09867 

.09623 

.09389 

.10556 

.10301 

.10055 

.11283 

.11016 

.10759 

.12050 

.11771 

.11502 

.12852 

.12562 

.12281 

.13687 

.13385 

.13092 

.14554 

.14240 

.13935 

.15457 

.15130 

.14813  ' 

.16402 

.16063 

.15734 

.17393 

.17042 

.16700 

.18429 

.18065 

.17712 

.19511 

.19135 

.18769 

.20645 

.20257 

.19880 

.21841 

.21441 

.21052 

.23096 

.22685 

.22284 

.24409 

.23987 

.23575 

.25772 

.25339 

.24918 

.27178 

.26735 

.26304 

.28622 

.28170 

.27729 

.30100 

.29639 

.29189 

31621 

.31152  1 

.30694 

33195 

.32719  1 

.32253  1 

.00322 
.00317 
.00324 
.00339 
.00359 
.00386 
00417 
.00457 
.00506 
.00563 
00628 
.00698 
.00766 
.00828 
.00883 
.00930 
.00972 
.01012 
.01054 
.01098 
.01143 
.01192 
.01246 
.01306 
.01373 
.01449 
.01533 
.01624  i 
.01723  j 
.01828  I 
.01940 
.02063 
.02195 
.02340 
.02496 
.02666 
.02851 
.03053 
.03275 
.03520 
.03788 
.04082  1 
.04403  ' 
.04748 
.05121 
.05518 
.05943 
.06397  ! 
.06884 
.07406 
.07959  I 
.08544 
.09164 
09819 
.10511 
.11243 
.12011 
12810 
.13641 
.14507 
.15415 
.16370 
.17369  I 
18415  j 
19513 
.20673  ! 
.21895 
.23175 
.24507 
25882 
.27298 
.28749 
.30246 
.31797 


.00312 
.00307 
.00313 
00327 
.00347 
.00373 
.00403 
.00442 
00490 
.00546 
.00610 
.00678 
.00745 
.00807 
.00860 
.00907 
.00947 
.00985 
01026 
.01068 
.01112 
.01159 
.01210 
.01268 
.01333 
.01407 
.01488 
.01577 
.01672 
.01773 
01883 
.02002 
.02130 
.02270 
.02422 
.02586 
.02766 
.02962 
.03178 
.03416 
.03678 
.03965 
.04278 
.04616 
.04980 
.05369 
.05785 
06230 
06708 
.07220 
.07763 
.08338 
.08946 
.09591 
10272 
10993 
.11749 
.12537 
.13356 
14210 
.15107 
.16049 
.17036 
.18070 
.19157 
.20305 
.21515 
.22784 
.24106 
.25471 
.26877 
.28320 
.29807 
.31351 


.00304 

.00298 

.00303 

.00317 

00335 

00360 

.00390 

.00428 

.00475 

00529 

.00593 

.00660 

00726 

.00786 

.00839 

.00884 

00923 

.00960 

.00999 

.01040 

01082 

.01127 

01177 

.01233 

.01295 

.01367 

.01445 

.01531 

.01623 

.01722 

.01828 

.01943 

02067 

.02203 

.02350 

02510 

.02685 

02876 

03086 

03318 

.03573 

.03853 

.04159 

04489 

04846 

05226 

05634 

06070 

06538 

.07041 

07574 

08139 

08737 

.09371 

.10042 

.10751 

11496 

.12273 

13080 

13923 

.14808 

.15738 

.16714 

.17735 

.18810  I 

19947 

.21146 

.22404 

.23715 

.25070 

.26467 

.27899 

29378 

.30914 


.00295 
.00289 
.00294 
.00306 
00325 
.00349 
00378 
00414 
00460 
.00514 
00576 
.00642 
.00707 
00767 
00818 
.00862 
00900 
.00936 
00974 
01014 
.01054 
01098 
01145 
.01199 
.01260 
.01329 
.01405 
01488 
.01578 
.01673 
.01776 
01887 
.02008 
02140 
02283 
.02438 
.02608 
02793 
02998 
.03224 
.03473 
.03746 
04045 
.04368 
04717 
05089 
05488 
05916 
.06376 
06869 
.07392 
.07948 
08536 
.09159 
.09819 
.10518 
11252 
12017 
12813 
13644 
14518 
15437 
16400 
.17410 
.18473 
.19599 
.20786 
22033 
23333 
.24679 
.26065 
.27489 
28959 
30486 


00288 
00281 
00285 
00297 
00314 
00338 
00366 
.00402 
00446 
00499 
.00560 
00626 
00689 
00748 
.00799 
.00842 
00879 
.00914 
.00950 
.00988 
01027 
01069 
01115 
.01168 
.01226 
.01293 
.01367 
01447 
.01534 
01627 
.01726 
.01835 
01951 
02080 
02218 
02369 
.02534 
.02715 
.02914 
,03134 
03377 
03644 
03936 
04252 
04593 
.04958 
.05349 
.05768 
06219 
.06703 
.07218 
07763 
.08342 
.08955 
,09605 
10293 
11016 
11770 
12555 
13375 
14237 
15144 
16096 
17094 
18146 
19259 
.20436 
.21672 
22961 
24296 
,25673 
.27087 
28548 
30067 


00280 
00273 
00276 
00288 
00305 
00327 
00354 
00389 
00433 
00485 
00545 
00610 
00673 
00730 
00780 
00822 
00858 
00892 
00927 
00964 
01002 
01042 
01087 
01137 
01194 
01259 
01330 
01408 
01493 
,01582 
01679 
01784 
01897 
,02022 
02157 
02303 
02464 
,02640 
02833 
03048 
03285 
03546 
03832 
04141 
04475 
04832 
05216 
05626 
.06069 
.06544 
07049 
07586 
.08154 
.08757 
09397 
10075 
10787 
11531 
12305 
.13113 
13964 
14860 
15800 
16787 
17827 
18929 
20094 
.21320 
22598 
.23923 
25290 
26694 
28146 
29657 


00273 
00265 
00268 
00279 
00295 
00317 
00344 
00378 
.00421 
00472 
00531 
00595 
00657 
00714 
00762 
00804 
00839 
.00871 
00905 
00941 
00978 
01017 
01060 
01109 
01163 
01226 
01296 
01372 
01453 
01540 
01634 
.01736 
01846 
01967 
02098 
02241 
02397 
02568 
02757 
02966 
03198 
03453 
03732 
04034 
04362 
04711 
05087 
05490 
05924 
06391 
06887 
07415 
07974 
08567 
09197 
09864 
10567 
11299 
12063 
12860 
13699 
14584 
15513 
16488 
,17517 
18608 
.19762 
.20976 
.22244 
.23559 
24915 
.26310 
.27753 
29255 
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Age 

12.2% 

12  4% 

12.6% 

12  8% 

13  0% 

13  2% 

13  4% 

13  6% 

13  8% 

14.0% 

76  

77   

34832 
36535 
38302 
40124 
41980 
43854 
45733 
47616 
49519 
51458 
53413 
55351 
57268 
59162 
61030 
62834 
64527 
66107 
67597 
69031 
70396 
71670 
72875 
74065 
75234 
76399 
77552 
78703 
79948 
81159 
82763 
84749 
87999 
93900 

34350 
36047 
37811 
39630 
41485 
43358 
45238 
47123 
49030 
50974 
52935 
54881 
56806 
58710 
60588 
62403 
64107 
65699 
67200 
68645 
70021 
71305 
.72521 
73721 
74901 
76077 
77241 
78404 
79662 
80885 
82506 
84516 
87808 
93800 

33877 
35570 
37329 
39145 
40998 
42871 
44752 
46638 
48548 
50496 
52463 
54416 
56349 
58262 
60151 
61977 
63692 
65294 
66806 
68262 
69648 
70943 
72169 
73379 
74570 
75757 
76932 
78106 
79377 
80612 
82250 
84283 
87618 
93700 

33415 
35101 
36856 
38669 
40520 
42392 
44273 
46161 
48073 
50025 
51998 
53957 
55898 
57819 
59718 
61554 
63280 
64893 
66415 
67881 
69279 
70584 
71819 
73040 
74241 
75438 
76625 
77809 
79093 
80340 
81995 
84051 
87428 
93600 

32961 
34642 
36392 
38201 
40050 
41921 
43802 
45690 
47604 
49560 
51538 
53503 
55451 
5738? 
59290 
61136 
62872 
64495 
66027 
67504 
68912 
70227 
71472 
72703 
73914 
75122 
76319 
77514 
78810 
80069 
81741 
83819 
87238 
93500 

32517 
34192 
35937 
37742 
39588 
41457 
43338 
45227 
47143 
49102 
51084 
53055 
55010 
56949 
58866 
60722 
62468 
64101 
65643 
67130 
68548 
69872 
71127 
72368 
73589 
74807 
76015 
77221 
78528 
79799 
81488 
83587 
87049 
93400 

32082 
33750 
35490 
37291 
39134 
41001 
42881 
44770 
46688 
48650 
50636 
52613 
54574 
56520 
58447 
60312 
62068 
63711 
65262 
66759 
68186 
69520 
70784 
72035 
73265 
74494 
75712 
76929 
78248 
79530 
81235 
83356 
86859 
93300 

31656 

33317 

35051 

36848 

38688 

40553 

42431 

44320 

46239 

48204 

50194 

52176 

54144 

56097 

58032 

59907  ' 

61672 

63323 

64884 

66390 

67828 

69171 

70444 

71704 

72944 

.74183 

75411 

76638 

77969 

79262 

80983 

83126 

86670 

93200 

31238 
32892 
34621 
36413 
38249 
40112 
41989 
43877 
45797 
47763 
49758 
51744 
53718 
55678 
57621 
59505 
61279 
62940 
64509 
66025 
67471 
68824 
70106 
71375 
72625 
73873 
75111 
76348 
77691 
78995 
80732 
82896 
86481 
93100 

30828 
32475 

78    

34198 

79         

35985 

80 

81  

37818 
39678 

82 

83   

41553 
43441 

84  

85  „ „ „ 

86 

45361 
47329 
49327 

87   

.51317 

88    

53296 

89   

55263 

90  

57214 

91  

92   

59107 
60890 

93  

95  

96 - 

97   

62559 
64138 
65662 
67118 
68480 

98   

69770 

99   

71048 

72307 

101  

73565 

74813 

103  

76060 

.77414 

105  

78729 

106   

80482 

107  

82666 

86293 

109  

93000 

(0  Effective  dates.  This  section 
applies  after  April  30.  1999. 

I1.664-4T    [Removed] 

Par.  8.  Section  1.664-4T  is  removed. 

Par.  9.  Section  1.7520-1  is  amended 
by: 

1.  Revising  paragraph  (b)(2) 

2.  Revising  paragraphs  (c)(1)  and 
(c)(2). 

3.  Revising  paragraph  (d) 
The  revisions  read  as  follows: 

§  1 .7520-1  Valuation  of  annuities,  unltrust 
Interests,  Interests  for  life  or  terms  of  years, 
and  remainder  or  reversionary  interests. 

***** 

(b)  *   *   * 

(2)  Mortality  component  The 
mortality  component  reflects  the 
mortality  data  most  recently  available 
from  the  United  States  census.  As  new 
mortality  data  becomes  available  after 
each  decennial  census,  the  mortality 
component  described  in  this  section 
will  be  revised  periodically  and  the 
revised  mortality  component  tables  will 
be  published  in  the  regulations  at  that 
time.  For  transactions  with  valualion 
dates  after  April  30,  1999,  the  mortalitv 
component  table  (Table  90(;M)  is 
contained  in  §  20.2031-7(d)(7)  of  this 
chapter.  See  *j  20.203 1-7A  of  this 
chapter  for  mortality  component  tables 


applicable  to  transactions  for  which  the 
valuation  date  falls  before  May  1,  1999. 

(c)*   *   * 

(1)  Regulation  sections  containing 
tables  with  interest  rates  between  4.2 
and  14  percent  for  valuation  dates  after 
April  30.  1999  Section  1.642(c)-6(e)(6) 
contains  Table  S  used  for  determining 
the  present  value  of  a  single  life 
remainder  interest  in  a  pooled  income 
fund  as  defined  in  ^  1.642{c)-5.  See 
§  I.fi42(c)-6A  for  actuarial  factors  for 
one  life  applicable  to  valuation  dates 
before  May  1,  1999.  Section  1.664- 
4(e)(6)  contains  Table  F  (payout  factors) 
and  Table  D  (actuarial  factors  used  in 
determining  the  present  value  of  a 
remainder  interest  postponed  for  a  term 
of  years).  Section  1  664-4(e)(7)  contains 
Table  l'(l)  (unitrust  single  life 
remainder  fac:tors).  These  tables  are 
used  in  determining  the  present  value  of 
a  remainder  interest  in  a  charitable 
remainder  unitrust  as  defined  in 
t?  1.664-3.  See  «?  1  664-4A  for  unitrust 
single  life  remainder  factors  applicable 
to  valuation  dates  before  Mav  1.  1999. 
Section  20.2031-7(d)(6)  of  this  chapter 
contains  Table  B  (actuarial  factors  used 
in  determining  the  present  value  of  an 
interest  for  a  term  of  years),  Table  K 
(annuity  end-of-interval  adjustment 
factors),  and  Table  I  (term  certain 


annuity  beginning-of-inter\'al 
adjustment  factors).  Section  20.2031- 
7(d)(7)  of  this  chapter  contains  Table  S 
(single  life  remainder  factors),  and  Table 
90CM  (mortality  components).  These 
tables  are  used  in  determining  the 
present  value  of  annuities,  life  estates, 
remainders,  and  reversions.  See 
§  20.2031-7A  of  this  chapter  for  single 
life  remainder  factors  and  mortality 
components  applicable  to  valuation 
dates  before  May  1,  1999. 

(2)  Internal  Revenue  Service 
publications  containing  tables  with 
interest  rates  between  2.2  and  22 
percent  for  valuation  dates  after  April 
30,  1999.  The  following  documents  are 
available  for  purchase  from  the 
Superintendent  of  Documents.  United 
States  Government  Printing  Office. 
Washington,  DC  20402: 

(i)  Internal  Revenue  Service 
Publication  1457.  "Actuarial  Values, 
Book  Aleph."  (7-1999).  This 
publication  includes  tables  of  valuation 
factors,  as  well  as  examples  that  show 
how  to  compute  other  valuation  factors, 
for  determining  the  present  value  of 
annuities,  life  estates,  terms  of  years, 
remainders,  and  reversions,  measured 
by  one  or  two  lives.  These  factors  may 
also  be  used  in  the  valuation  of  interests 
in  a  charitable  remainder  annuity  trust 
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as  defined  in  §  1.664-2  and  a  pooled 
income  fund  as  defined  in  §  1.642(c)-5. 
See  §  20.2031-7A  of  this  chapter  for 
publications  containing  tables  for 
valuation  dates  before  May  1,  1999. 

(ii)  Internal  Revenue  Service 
Publication  1458,  "Actuarial  Values, 
Book  Beth,"  (7-1999).  This  publication 
includes  term  certain  tables  and  tables 
of  one  and  two  life  valuation  factors  for 
determining  the  present  value  of 
remainder  interests  in  a  charitable 
remainder  unitrust  as  defined  in 
§  1.664-3.  See  §  1.664^A  for 
publications  containing  tables  for 
valuation  dates  before  May  1.  1999. 

(iii)  Internal  Revenue  Service 
Publication  1459.  "Actuarial  Values, 
Book  Gimel,  '  (7-1999).  This  publication 
includes  tables  for  computing 
depreciation  adjustment  factors.  See 
§1.170A-12. 

(d)  Effective  date.  This  section  applies 
after  April  30,  1989. 

§1.7520-17    [Removed] 

Par.  10.  Section  1.7520-lT  is 
removed. 

PART  20— ESTATE  TAX;  ESTATES  OF 
DECEDErfTS  DYING  AFTER  AUGUST 
16, 1954 

Par.  11.  The  authority  citation  for  part 
20  is  amended  by  removing  entries  for 
sections  20.2031-7T  and  20.7520-lT  to 
read  in  part  as  follows: 

Authority:  26  U.S.C.  7805  *   '   * 
§20.2031-0    [Amended] 

Par.  12.  Section  20.2031-0  is 
amended  by  removing  the  entry  for 
§  20.2031-7T  from  the  contents  listing. 

Par.  13.  Section  20.2031-7  is 
amended  by: 

1.  Removing  existing  paragraphs  (c) 
through  (d)(5). 

2.  Adding  paragraphs  (c),  (d)  heading, 
and  (d)(1)  through  (d)(5). 

3.  Revising  the  introductory  text  of 
paragraph  (d)(6). 

4.  Adding  paragraph  (d)(7). 

5.  Revising  paragraph  (e). 

The  revisions  and  additions  read  as 
follows: 

§  20.2031-7    Valuation  of  annuities, 
interests  for  life  or  term  of  years,  and 
remainder  or  reversionary  interests. 

***** 

(c)  Actuarial  valuations.  The  present 
value  of  annuities,  life  estates,  terms  of 
years,  remainders,  and  reversions  for 
estates  of  decedents  for  which  the 
valuation  date  of  the  gross  estate  is  after 
April  30,  1999,  is  determined  under 
paragraph  (d)  of  this  section.  The 
present  value  of  annuities,  life  estates, 
terms  of  vears,  remainders,  and 


reversions  for  estates  of  decedents  for 
which  the  valuation  date  of  the  gross 
estate  is  before  May  1,  1999.  is 
determined  under  the  following 
sections: 


Valuation  date 


After 


Before 


Applicable 
regulations 


I  01-01-52 

12-31-51  01-01-71 

12-31-70  12-01-83 

11-30-83 05-01-89 

04-30-89 I  05-01-99 


_L 


20.2031 -7A(a) 
20.2031 -7A(b) 
20.203 1-7A(c) 
20.2031 -7A(d) 
20.2031 -7  A(e) 


(d)  Actuarial  valuations  after  April 
30,  1999— (1)  In  general.  Except  as 
otherwise  provided  in  paragraph  (b)  of 
this  section  and  §  20.752O-3(b) 
(pertaining  to  certain  limitations  on  the 
use  of  prescribed  tables),  if  the  valuation 
date  for  the  gross  estate  of  the  decedent 
is  after  April  30,  1999,  the  fair  market 
value  of  annuities,  life  estates,  terms  of 
years,  remainders,  and  reversionary' 
interests  is  the  present  value  determined 
by  use  of  standard  or  special  section 
7520  actuarial  factors.  These  factors  are 
derived  by  using  the  appropriate  section 
7520  interest  rate  and,  if  applicable,  the 
mortality  component  for  the  valuation 
date  of  the  interest  that  is  being  valued. 
For  purposes  of  the  computations 
described  in  this  section,  the  age  of  an 
individual  is  the  age  of  that  individual 
at  the  individual's  nearest  birthday.  See 
§§20.7520-1  through  20.7520-^.  " 

(2)  Specific  interests — (i)  Charitable 
remainder  trusts.  The  fair  market  value 
of  a  remainder  interest  in  a  pooled 
income  fund,  as  defined  in  §  1.642(c)-5 
of  this  chapter,  is  its  value  determined 
under  §  1.642(c)-6(e)  of  this  chapter. 
The  fair  market  value  of  a  remainder 
interest  in  a  charitable  remainder 
annuity  trust,  as  defined  in  §  1.664-2(a) 
of  this  chapter,  is  the  present  value 
determined  under  §  1.664-2(c)  of  this 
chapter.  The  fair  market  value  of  a 
remainder  interest  in  a  charitable 
remainder  unitrust,  as  defined  in 
§  1.664-3  of  this  chapter,  is  its  present 
value  determined  under  §  1.664— 4(e)  of 
this  chapter.  The  fair  market  value  of  a 
life  interest  or  term  of  years  in  a 
charitable  remainder  unitrust  is  the  fair 
market  value  of  the  property'  as  of  the 
date  of  valuation  less  the  fair  market 
value  of  the  remainder  interest  on  that 
date  determined  luider  §  1.664-4(e)(4) 
and  (5)  of  this  chapter. 

(ii)  Ordinary  remainder  and 
reversionary  interests.  If  the  interest  to 
be  valued  is  to  take  effect  after  a  definite 
number  of  years  or  after  the  death  of  one 
individual,  the  present  value  of  the 
interest  is  computed  by  multiplying  the 
value  of  the  property  by  the  appropriate 
remainder  interest  actuarial  factor  (that 


corresponds  to  the  applicable  section 
7520  interest  rate  and  remainder  interest 
period)  in  Table  B  (for  a  term  certain)  or 
the  appropriate  Table  S  (for  one 
measuring  life),  as  the  case  may  be. 
Table  B  is  contained  in  paragraph  (d)(6) 
of  this  section  and  Table  S  (for  one 
measuring  life  when  the  valuation  date 
is  after  April  30.  1999)  is  contained  in 
paragraph  (d)(7)  of  this  section  and  in 
Internal  Revenue  Service  Publication 
1457.  For  information  about  obtaining 
actuarial  factors  for  other  types  of 
remainder  interests,  see  paragraph  (d)(4) 
of  this  section. 

(iii)  Ordinary  term-of-years  and  life 
interests.  If  the  interest  to  be  valued  is 
the  right  of  a  person  to  receive  the 
income  of  certain  property,  or  to  use 
certain  nonincome-producing  property, 
for  a  term  of  years  or  for  the  life  of  one 
individual,  the  present  value  of  the 
interest  is  computed  by  multiplying  the 
value  of  the  property  by  the  appropriate 
term-of-years  or  life  interest  actuarial 
factor  (that  corresponds  to  the 
applicable  section  7520  interest  rate  and 
term-of-years  or  life  interest  period). 
Internal  Revenue  Service  Publication 
1457  includes  actuarial  factors  for  au 
interest  for  a  term  of  years  in  Table  B 
and  for  the  life  of  one  individual  in 
Table  S  (for  one  measuring  life  when  the 
valuation  date  is  after  April  30.  1999). 
However,  term-of-years  and  life  interest 
actuarial  factors  are  not  inc!  uded  in 
Table  B  in  paragraph  (d)(6)  of  this 
section  or  Table  S  in  paragraph  (d)(7)  of 
this  section.  If  Internal  Revenue  Service 
Publication  1457  (or  any  other  reliable 
source  of  term-of-years  and  life  interest 
actuarial  factors)  is  not  conveniently 
available,  an  actuarial  factor  for  the 
interest  may  be  derived  mathematically. 
This  actuarial  factor  may  be  derived  by 
subtracting  the  correlative  remainder 
factor  (that  corresponds  to  the 
applicable  section  7520  interest  rate  and 
the  term  of  years  or  the  life)  in  Table  B 
(for  a  term  of  years)  in  paragraph  (d)(6) 
of  this  section  or  in  Table  S  (for  the  life 
of  one  individual)  in  paragraph  (d)(7)  of 
this  section,  as  the  case  may  be,  from 
1.000000.  For  information  about 
obtaining  actuarial  factors  for  other 
types  of  term- of-y ears  and  life  interests, 
see  paragraph  (d)(4)  of  this  section. 

(iv)  Annuities  (A)  If  the  interest  to  be 
valued  is  the  right  of  a  person  to  receive 
an  aimuity  that  is  payable  at  the  end  of 
each  year  for  a  term  of  years  or  for  the 
life  of  one  individual,  the  present  value 
of  the  interest  is  computed  by 
multiplying  the  aggregate  amount 
payable  annually  by  the  appropriate 
aimuity  actuarial  factor  (that 
corresponds  to  the  applicable  section 
7520  interest  rate  and  annuity  period). 
Internal  Revenue  Publication  1457 
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includes  cictuaridl  factors  in  Tat)lt'  B  (for 
an  annuity  pavahW-  for  a  term  of  years) 
and  in  Table  S  (for  an  annuity  payable 
for  the  life  of  on»«  individual  when  the 
valuation  date  is  after  April  M).  1999). 
However,  annuity  actuarial  factors  are 
not  included  in  Table  B  in  paragraph 
(d)(H)  of  this  section  or  Table  S  in 
paragraph  (d)(7)  of  this  section.  If 
Internal  Revenue  Service  Publication 
1457  (or  any  other  reliable  source  of 
annuity  actuarial  factors)  is  not 
conveniently  available,  a  recjuired 
annuity  factor  for  a  term  of  years  or  for 
one  life  may  be  mathematically  derived. 
This  annuity  factor  may  be  derived  by 
subtracting  the  applicable  remainder 
factor  (that  correspontls  to  the 
applicable  section  7,t20  interest  rate  and 
annuity  period)  in  Table  B  (in  the  case 
of  a  term-of-years  annuity)  in  paragraph 
(d)(fi)  of  this  sei;tion  or  in  Table  ,S  (in  the 
case  of  a  onedife  annuity  when  the 
valuation  date  is  after  April  30,  1999)  in 
paragraph  (d)(7)  of  this  section,  as  the 
case  may  be.  from  1 OODOOO  and  then 
dividing  the  result  b\  the  apfilicable 
section  7520  interest  rate  e.xpressed  as  a 
decimal  number. 

(B)  If  the  annuity  is  payable  at  the  end 
of  semiannual,  (juarterly.  monthly,  or 
weekly  periods,  the  product  obtained  by 
multiplying  the  annuity  factor  by  the 
aggregate  amount  payable  annually  is 
then  multiplied  by  the  applicable 
adjustment  factor  as  i  <intained  in  Table 
K  in  paragraph  (d)(6]  of  this  section  for 
payments  made  at  the  end  of  the 
spet:ified  periods    The  provisions  of  this 
paragraph  (d)(2)(iv)(B)  are  illustrated  by 
the  following  example: 

Exampir  .M  ihn  tlm«  of  ihe  decedent's 
death,  thi-  surviviir/.imiiiilant.  ,!>;»•  7^.  is 
entitled  ti)  receive  ,iii  ,inmiitv  iit  .Sl'i.OOl)  <) 
year  for  life  pav.ilile  iii  eijual  moiithlv 
installments  at  the  end  of  ed(  h  period    The 
section  7520  rate  for  the  month  in  whii  h  the 
der:edent  died  is  ').H  pen  ent   Under  Tiihle  .S 
in  para^^aph  (dl(7)  of  thi^  seifiun.  Ihe 
remainder  fai  tor  at  't  (>  peri  enl  for  an 
individual  aged  72  is    iH4,iH  Hv  ( (inverting 
the  remainder  tai  lor  to  ,in  aniuiilv  fai  tor.  as 
described  tibove.  the  .iniiml\  (ai  tor  <il  'l.fi 
percent  for  .in  indiv idiinl  agttd  72  is  li  4127 
( 1  00000  minus   .!K4  IH,  divided  bv  xn\h\ 
Undor  Tat)le  K  in  paragraph  (d)|ti)  of  tins 
section,  the  adjustment  factor  under  the 
i:olumn  for  payments  made  al  the  end  of  eii(  li 
monthly  (leriod  hI  the  rate  of ')  ti  [leri  enl  is 
1  ()4:t:t    The  .iggre^.ite  annual  amount, 
$1S.()(K),  IS  mulliplied  bv  the  ta(  lor  (.4127 
<ind  ibe  produi  t  mulliplied  l)V  1  ()4:t;t    Ihe 
preseni  \,iluf  of  tbe  .innuilv  .il  the  date  of  Ibe 
del  edenis  (le.illi  is,  I  here  fore,  .S  10(),:t5.">  5t 
(Si:).()(){l  ■  ti  412~  •   1  l)4H). 

((;)  If  an  annuity  is  payable  at  the 
lieginning  of  annual,  semiannual, 
quarterly,  monthly,  or  weekly  periods 
for  a  term  of  years,  the  value  of  the 
annuity  is  computed  by  multiplying  the 


aggregate  amount  payable  annually  by 
the  annuity  factor  described  in 
paragraph  (d){2)(iv)(A)  of  this  section: 
<ind  the  product  so  obtained  is  then 
multiplied  by  the  adjustment  factor  in 
Table  )  in  paragraph  (d)(6)  of  this 
section  at  the  appropriate  interest  rate 
component  for  payments  made  at  the 
beginning  of  specified  periods.  If  an 
annuity  is  payable  at  the  beginning  of 
annual,  semiannual,  quarterly,  monthly, 
or  weekly  periods  for  one  or  more  lives, 
the  value  of  the  annuity  is  the  sum  of 
the  first  payment  plus  the  present  value 
of  a  simiiar  annuity,  the  first  payment 
of  which  is  not  to  he  made  until  the  end 
of  the  payment  period,  determined  as 
provided  in  this  paragraph  (d)(2)(iy), 

(y)  Annuity  and  unitrust  interests  for 
(1  term  of  years  or  until  the  prior  death 
of  an  individual.  See  1^25.2512- 
.S(d)(2)(v)  of  this  chapter  for  examples 
explaining  how  to  compute  the  present 
value  of  an  annuity  or  unitrust  interest 
tliaf  IS  payable  until  the  earlier  of  the 
lapse  of  a  specific  number  of  years  or 
the  death  of  an  individual. 

(3)  Transitional  rule  (i)  If  a  decedent 
dies  after  April  30,  1999,  and  if  on  May 
1,  1999,  the  decedent  was  mentally 
incompetent  so  that  the  disposition  of 
the  decedent's  property  could  not  be 
changed,  and  the  decedent  dies  without 
having  regained  competency  to  dispose 
of  the  decedent's  property  or  dies 
within  90  days  of  the  date  on  which  the 
decedent  first  regains  competency,  the 
fair  market  value  of  annuities,  life 
estates,  terms  for  years,  remainders,  and 
reversions  included  in  the  gross  estate 
of  the  decedent  is  their  present  value 
determined  either  under  this  section  or 
under  the  corresponding  section 
applicable  at  the  time  the  decedent 
became  mentally  incompetent,  al  the 
option  of  the  decedent's  executor.  For 
example,  see  §  20.2031-7A(e)(2). 

(ii)  If  a  decedent  dies  after  April  30. 
1999,  and  before  [uly  1,  1999.  the  fair 
market  value  of  annuities,  life  estates, 
remainders,  and  reversions  based  on 
one  or  more  measuring  lives  included  in 
the  gross  estate  of  the  decedent  is  their 
present  value  determined  under  this 
section  by  use  of  the  section  7520 
interest  rate  for  the  month  in  which  the 
valuation  date  occurs  (see  §§  20,7520- 
1(b)  and  20.7520-2(a)(2))  and  the 
appropriate  actuarial  tables  under  either 
paragraph  (d)(7)  of  this  section  or 
i^2().2031-7A(e)(4),  at  the  option  of  the 
decedent's  executor. 

(iii)  For  purposes  of  paragraphs 
(d)(3)(i)  and  (ii)  of  this  section,  where 
the  decedent's  executor  is  given  the 
option  to  use  the  appropriate  actuarial 
tables  under  either  paragraph  (d)(7)  of 
this  section  or  §20  2031-7A(e)(4).  the 
decedent's  executor  must  use  the  same 


actuarial  table  with  respect  to  each 
individual  transaction  and  with  respect 
to  all  transfers  occurring  on  the 
valuation  date  (for  example,  gift  and 
income  tax  charitable  deductions  with 
respect  to  the  same  transfer  must  be 
determined  based  on  the  same  tables, 
and  all  assets  includible  in  the  gross 
estate  and/or  estate  tax  deductions 
claimed  must  be  valued  based  on  the 
same  tables). 

(4)  Publications  and  actuarial 
computations  by  the  Internal  Revenue 
Ser\-ice  Many  standard  actuarial  factors 
not  included  in  paragraphs  (d)(6)  or 
(d)(7)  of  this  section  are  included  in 
Internal  Revenue  Service  Publication 
1457,  "Actuarial  Values,  Book  Aleph." 
(7-1999).  Publication  1457  also  includes 
examples  that  illustrate  how  to  compute 
many  special  factors  for  more  unusual 
situations.  A  copy  of  this  publication  is 
available  for  purchase  from  the 
Superintendent  of  Documents,  United 
States  Government  Printing  Office, 
Washington.  DC  20402.  See  §  20.2031- 
7A  for  publications  containing  actuarial 
factors  for  valuing  interests  for  which 
the  valuation  date  is  before  May  1,  1999. 
If  a  special  factor  is  required  in  the  case 
of  an  actual  decedent,  the  Internal 
Revenue  Service  may  furnish  the  factor 
to  the  executor  upon  a  request  for  a 
ruling.  The  request  for  a  ruling  must  be 
accompanied  by  a  recitation  of  the  facts 
including  a  statement  of  the  date  of 
birth  for  each  measuring  life,  the  date  of 
the  decedent's  death,  any  other 
applicable  dates,  and  a  copy  of  the  will, 
trust,  or  other  relevant  documents.  A 
request  for  a  ruling  must  comply  with 
the  instructions  for  requesting  a  ruling 
published  periodically  in  the  Internal 
Revenue  Bulletin  (see  §§601.201  and 
601.601(d)(2)(ii)(fc)  of  this  chapter)  and 
include  payment  of  the  required  user 
fee 

(5)  Examples.  The  provisions  of  this 
section  are  illustrated  by  the  following 
examples: 

Exampit'  I   Renminder  payable  at  an 
individual  s  death   The  dec  edent.  or  the 
de(  edent's  estate,  was  entitled  lo  receive 
<  ertain  property  worth  $50,000  upon  the 
death  of  .\.  lo  whom  Ihe  income  was 
bequeathed  for  life.  \\  the  time  of  the 
decedent's  death.  A  was  47  years  5  months 
old   In  the  month  in  which  the  dec  edeni 
died,  the  section  7520  rale  was  9.8  peri:enl. 
I  nder  Table  S  in  paragraph  (d)(7)  of  this 
section,  the  remainder  factor  at  9.8  pert  ent 
lor  detennining  the  preseni  value  of  the 
remainder  interest  due  at  the  death  of  a 
person  aged  47.  ihe  number  of  years  nearest 
A's  ac  tual  age  at  the  decedent's  (ieath.  is 
10317.  The  preseni  value  of  the  remainder 
interest  al  the  date  of  ihe  dec:edenrs  death  is, 
therefore.  S5.15H.50  (S50.000  >  .10:n7), 

Examplf  2  Inrume  payable  for  an 
individual's  life  A's  parent  hecjuealhed  an 
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income  interest  in  property  to  A  for  life,  with 
the  remainder  interest  passing  to  B  at  A's 
death.  At  the  time  of  the  parent's  death,  the 
value  of  Ihe  property  was  $50,000  and  A  was 
30  years  10  months  old.  The  section  7520 
rate  at  the  time  of  the  parent's  death  was  10.2 
percent.  Under  Table  S  in  paragraph  (d)(7)  of 
this  section,  the  remainder  factor  at  10.2 
percent  for  determining  the  present  value  of 
Ihe  remainder  interest  due  al  Ihe  death  of  a 
person  aged  31,  the  number  of  years  closest 
to  A's  age  at  the  decedents  death,  is  .03583, 
Converting  this  remainder  factor  to  an 
income  factor,  as  described  in  paragraph 
(d)(2)(iii)  of  this  section,  the  factor  for 
determining  the  present  value  of  an  income 
interest  for  the  life  of  a  person  aged  31  is 
,96417.  The  present  value  of  A's  interest  at 
the  time  of  the  parent's  death  is,  therefore. 
$48,208.50  ($50,000  x  .96417). 

Example  3.  Annuity  payable  far  an 
individual's  life.  A  purchased  an  annuity  for 
the  benefit  of  both  .\  and  B.  Under  the  terms 
of  the  annuity  contract,  at  A's  death,  a 
survivor  annuity  of  $10,000  a  yeai  payable  in 
equal  semiannual  installments  made  at  the 
end  of  each  interval  is  payable  to  B  for  life. 
Ai  .^'s  death,  B  was  45  years  7  months  old. 
Also,  at  A's  death,  the  section  7520  rate  was 
9.6  percent.  Under  Table  S  in  paragraph 
(d)(7)  of  this  section,  the  factor  at  9.6  percent 
for  detennining  the  present  value  of  the 
remainder  interest  at  Ihe  death  of  a  person 
age  46  (the  number  of  years  nearest  B's  actual 
age)  is  .10013.  By  converting  the  factor  to  an 
annuity  factor,  as  described  in  paragraph 
(d)(2)(iv)(A)  of  this  section,  the  factor  for  the 


preseni  value  of  an  annuity  payable  until  the 
death  of  a  person  age  46  is  9.3736  (1.00000 
minus  .10013,  divided  by  .096).  The 
adjustment  factor  from  "fable  K  in  paragraph 
(d)(6)  of  this  section  a!  an  interest  rate  of  9.6 
percent  for  semiannual  annuitv  payments 
made  at  the  end  of  the  period  is  1.0235.  The 
preseni  value  of  the  annuity  at  the  dale  of  .'\s 
death  is.  therefore.  $95,938.80  ($10,000  x 
9.3736  X  1.0235). 

Example  4.  Annuity  payable  for  a  term  of 
years.  The  decedent,  or  the  decedent's  estate, 
was  entitled  to  receive  an  annuity  of  $10,000 
a  year  payable  in  equal  quarterly  installments 
at  the  end  of  each  quarter  throughout  a  term 
certain.  At  the  lime  of  Ihe  decedent's  death, 
the  section  7520  rate  was  9.8  percent.  A 
quarterly  payment  had  just  been  made  prior 
to  the  decedent's  death  and  payments  were 
to  continue  for  5  more  years.  Under  Table  B 
in  paragraph  (d)(6)  of  this  section  for  the 
interest  rate  of  9.8  percent,  the  factor  for  the 
present  value  of  a  remainder  interest  due 
after  a  term  of  5  years  is  .626597.  Converting 
the  factor  to  an  annuity  factor,  as  described 
in  paragraph  (d)(2)(iv)(A)  of  this  section,  the 
factor  for  the  present  value  of  an  annuitv  for 
a  term  of  5  years  is  3.8102.  The  adjustment 
factor  from  Table  K  in  paragraph  (d)(6)  of  this 
section  at  an  interest  rate  of  9.8  percent  for 
quarterly  annuity  payments  macie  at  the  end 
of  the  period  is  1.0360.  The  present  value  of 
Ihe  annuitv  is,  therefore,  $39,473.67  ($10,000 
X  3.8102  x'l.0360). 

(6)  Actuarial  Table  B.  Table  /,  and 
Table  K  where  the  valuation  date  is  after 


April  30,  1989.  Except  as  provided  in 
§  20,752O-3(b)  (pertaining  to  certain 
limitations  on  prescribed  tables),  for 
determination  of  the  present  value  of  an 
interest  that  is  dependent  on  a  term  of 
years,  the  tables  in  this  paragraph  (d)(6) 
must  be  used  in  the  application  of  the 
provisions  of  this  section  when  the 
section  7520  interest  rate  component  is 
between  4.2  and  14  percent. 
*        *        *        *        « 

(7)  Actuarial  Table  S  and  Table  90CM 
where  the  valuation  date  is.  after  April 
30.  1999.  Except  as  provided  in 
§  20.752O-2(b)  (pertaining  to  certain 
limitations  on  the  use  of  prescribed 
tables),  for  determination  of  the  present 
value  of  an  interest  that  is  dependent  on 
the  termination  of  a  life  interest.  Table 
90CM  and  Table  S.  single  life  remainder 
factors  applicable  where  the  valuation 
date  is  after  April  30,  1999,  contained  in 
this  paragraph  (d)(7)  (or  Table  S  and 
Table  80CNSMT  contained  in 
§  20.2031-7A(e)(4)  for  valuation  dates 
after  April  30,  1989,  and  before  May  1. 
1999)  and  Table  J  and  Table  K  contained 
in  paragraph  (d)(6)  of  this  section,  must 
be  used  in  the  application  of  the 
provisions  of  this  section  when  the 
section  7520  interest  rate  component  is 
between  4.2  and  14  percent. 


Table  S.— Based  on  Life  Table  90CM  Single  Life  Remainder  Factors  Applicable  After  April  30,  1999 

[Interest  rate] 


Age 


4.2% 


4.4% 


4.6° 


4.8'^ 


5.0% 


5.2% 


54° 


56° 


58°'o 


6  0°o 


0 
1 
2 
3 
4 
5 

6  , 

7  , 
8 

9  , 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 
32 


.06752 

.06130 

05586 

.05109 

04691 

.04322 

.03998 

03711 

03458 

03233 

.06137 

.05495 

.04932 

04438 

04003 

.03620 

.03283 

02985 

02721 

02487 

.06325 

.05667 

.05088 

.04580 

.04132 

,03737 

.03388 

03079 

02806 

02563 

.06545 

.05869 

.05275 

.04752 

.04291 

i  .03883 

.03523 

03203 

02920 

02668 

.06784 

.06092 

.05482 

.04944 

.04469 

04048 

.03676 

03346 

03052 

02791 

.07040 

.06331 

.05705 

.05152 

.04662 

.04229 

.03845 

03503 

03199 

02928 

.07310 

.06583 

.05941 

.05372 

.04869 

04422 

.04025 

03672 

,03357 

,03076 

07594 

.06849 

.06191 

.05607 

.05089 

.04628 

,04219 

03854 

03528 

,03236 

07891 

.07129 

.06453 

.05853 

.05321 

04846 

,04424 

04046 

,03709 

03407 

08203 

.07423 

.06731 

.06115 

.05567 

.05079 

.04643 

04253 

,03904 

03592 

08532 

.07734 

.07024 

.06392 

.05829 

.05326 

:04877 

04474 

04114 

03790 

08875 

.08059 

.07331 

.06683 

.06104 

05587 

.05124 

04709 

.04336 

04002 

09233 

.08398 

.07653 

.06989 

.06394 

05862 

05385 

04957 

04572 

04226 

09601 

.08748 

.07985 

.07304 

.06693 

.06146 

05655 

05214 

,04816 

04458 

09974 

.09102 

.08322 

.07624 

.06997 

06435 

05929 

05474 

05064 

04694 

10350 

.09460 

.08661 

.07946 

.07303 

06725 

06204 

05735 

05312 

04930 

10728 

.09818 

.09001 

.08268 

.07608 

07014 

.06479 

05996 

,05559 

05164 

11108 

.10179 

.09344 

.08592 

.07916 

.07306 

06755 

06257 

,05807 

05399 

11494 

.10545 

.09691 

.08921 

.08227 

.07601 

.07034 

06521 

06057 

05636 

11889 

.10921 

.10047 

.09259 

.08548 

07904 

07322 

06794 

06315 

05880 

12298 

.11310 

.10417 

.09610 

.08881 

08220 

07622 

07078 

06584 

06135 

12722 

.11713 

.10801 

.09976 

.09228 

08550 

07935 

07375 

06866 

06403 

13159 

.12130 

.11199 

.10354 

.09588 

08893 

08260 

07685 

07160 

06682 

13613 

.12563 

.11612 

.10748 

.09964 

.09250 

.08601 

08009 

07468 

06975 

14084 

.13014 

.12043 

.11160 

.10357 

.09625 

.08958 

08349 

07793 

07284 

14574 

.13484 

.12493 

.11591 

.10768 

.10018 

09334 

08708 

08135 

07611 

15084 

.13974 

.12963 

.12041 

11199 

,10431 

,0972<i 

09085 

08496 

07956 

15615 

.14485 

.13454 

.12513 

.11652 

10865 

10144 

09484 

08878 

08322 

16166 

.15016 

.13965 

.13004 

.12124 

11319 

.10580   . 

09901 

09279 

08706 

16737 

.15567 

.14497 

.13516 

.12617 

.11792 

.11035 

10339 

09699 

09109 

17328 

.16138 

.15048 

.14047 

.13129 

12286 

.11510 

10796 

10138 

09532 

17938 

.16728 

.15618 

.14599 

.13661 

.12799 

,12004 

11272 

10597 

09974 

18568 

.17339 

.16210 

.15171 

,14214 

13333 

.12520 

11769 

11076 

10435 
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Age 

4  2% 

4  4%  ! 

46% 

4  8% 

5.0%  1  52% 

54%    56% 

5  8°o 

6  0% 

33                         pa„,„.,^,... 

19220 
19894 

17972 
18627 

16824 

17460 

15766 
16383 

14790   13889 
15388   14468 

13058 

12289 

11578 
12102 

10920 
11426 

13618   12831 

35   „ „ - - 

20592 

19307 

18121 

17025 

16011    15073 

1 4204   1 3399 

12652 

11958 

36  ...„ „.....~^ 

21312 

20010 

18805 

17691 

16668   15701 

14814   13990 

13225 

12514 

37   .  .„ „ „ „ „. 

22057 
22827 

20737 
21490 

19514 
20251 

18382 

19100 

17331 
18031 

16356 
17038 

16460   14608 
16113   16253 

13825 
14452 

13096 
13705 

38 - 

39   ^.,.„..„....,-....,~ 

23623 

22270 

21013 

19845 

18769 

17747 

16805   15927 

15108 

14344 

40       ....^^>...>i>i...»>.»».....». 

24446 
26298 
26178 
27087 

230  78 
23915 
24782 
25678 

21805 
22626 
23478 
24360 

20620 
21425 
22262 
23129 

19516 
20305 
21126 
21977 

18487 
19269 
20062 
20898 

17527   16631 
18282   17368 
19069   18138 
19888   18941 

16796 
16514 
17267 
18063 

15013 
15715 
16450 
17220 

42        ..„...„„..„...„„- 

43   .„. „ „.......«.„.— 

44       „.....^-t 

28025 
28987 

26603 
27555 

25273 
26212 

24027 
24953 

22860 
23772 

21766 
22664 

20740   19777 
21622   20644 

18873 
19724 

18023 
18858 

45  -.. — 

46  _. 

29976 

28533 

27179 

25908 

24714 

23591 

22536   21542 

20606 

19725 

47  „ „> 

30987 

29535 

28171 

26889 

25682   24546 

23476 

22468 

21518 

20621 

48   . .- 

32023 

30563 

29190 

27897 

26678 

26530 

24447 

23425 

22460 

21549 

33082 

31615 

30234 

28931 

27702 

26543 

26447 

24412 

23434 

22509 

50  „ > „ „ 

34166 

32694 

31306 

29995 

28766 

27586 

26479 

25432 

24441 

23502 

51     ...~»....>..^.M.»     

52   „ « - 

35274 
36402 

33798 
34924 

32404 
33525 

31085 
32200 

29838 
30946 

28658 

29757 

27541 
28630 

26482 
27561 

25479 
26547 

24528 
26584 

53   „ 

37550 

36070 

34668 

33339 

32078 

30882 

29746 

28667 

27643 

26669 

38717 

37237 

35833 

34600 

33234 

32031 

30888 

29801 

28766 

27782 

55  „ „ „„ 

39903 

38424 

37019 

35683 

34413 

33205 

32056 

30961 

29918 

28925 

56   .„ „ „„ 

41108 

39631 

38227 

36890 

36617 

34405 

33250 

32149 

31099 

30097 

5  7   ..„„ „ „ _ 

42330 

40857 

39455 

,38118 

36844 

35629 

34469 

33363 

32306 

31297 

58   .  .„» 

43566 

42098 

40699 

39364 

38089 

36873 

35710 

34600 

33538 

32522 

4481  1 

43351 

41956 

40623 

39350 

38133 

36968 

35865 

34789 

33768 

60 

46066 

44613 

43224 

41896 

40624 

39408 

38243 

37127 

36058 

35033 

61    

4  7330 

45887 

44505 

43182 

41914 

40699 

39635 

38418 

37347 

36318 

48608 

47175 

45802 

44486 

43223 

42011 

40848 

39732 

38660 

37629 

49898 
51200 
52512 

484  78 
49793 

51121 

47115 
48442 
49782 

45807 
47143 
48495 

44550 
45895 
47255 

43343 
44694 
46062 

42184 
43539 
44912 

41069 
42427 
43805 

39997 
41357 
42738 

38966 
40326 
41709 

64 

65   ..,„„ „« 

66   .„ 

53835 

52461 

51137 

49862 

48634 

47449 

46307 

45206 

44143 

43118 

55174 

53818 

52511 

51260 

50034 

48860 

47727 

46633 

45576 

44666 

68    _ „ »..„,„„...„- 

56524 
57882 

55188 
56568 

53899 
55299 

52654 
64071 

51462 
52886 

50291 

61737 

49168 
50627 

48083 
49552 

47034 
48513 

46020 
47606 

70   „ ..„ 

59242 

57951 

56703 

55495 

64325 

53193 

62096 

51034 

50004 

49007 

71    „^ 

60698 
61948 
63287 

59332 
60707 
62073 

58106 
59504 
60895 

56918 
58338 

59751 

55767 
57206 
58640 

54651 
56108 
57661 

53669 

52520 

51503 
53004 
54506 

50616 
52029 
63543 

70 

55043   54009 

73   ^-„.»— .-„—»— .-«„-.— —„„ 

56513 

65495 

71   .„..„.....„ «......—..„.„ » 

64621 

63435 

62282 

61162 

60073 

59016 

57985 

66984 

56009 

65061 

75   

65953 

64796 

63671 

62575 

61510 

60473 

59463 

58480 

57523 

56591 

76   „ „ 

67287 

66160 

65063 

63995 

62954 

61940 

60952   59989 

59050 

58135 

7  7   .  .„ 

68622 

67526 

66459 

65419 

64404 

63415 

62460 

61509 

60590 

59694 

78   „ „ _ 

69954 

68892 

67856 

66845 

65868 

64895 

63965 

63036 

62140 

61264 

79 

71278 
72581 

70250 
71588 

69246 
70618 

68265 
69668 

67308 
68740 

66372 
67833 

65457 
66946 

64563 
66077 

63690 
65227 

62836 
64396 

80  „ „ 

81 „ 

73857 

72899 

71962 

71046 

70147 

69268 

68408 

67566 

66741 

65933 

82   ,   ,  ..„   „„...„« 

75101 
76311 

74178 
75423 

73274 
74553 

72389 
73700 

71622 
72864 

70672 
72044 

69840 

71240 

69024 
70451 

68225 
69678 

67441 
68919 

83  - 

84  

77497 

76645 

75809 

74988 

74183 

73393 

72618 

71857 

71110 

70377 

85  V 

78665 

77848 

77047 

76260 

75487 

74728 

73982 

73250 

72630 

71823 

86  ..„ „ 

79805 

79025 

78258 

77504 

76764 

76036 

75320 

74617 

73925 

73245 

87  „ 

80904 

80159 

79427 

78706 

77998 

77301 

76615 

75940 

75277 

74624 

88  „ „ 

81962 

81251 

80552 

79865 

79188 

78621 

77865 

77220 

76684 

75958 

89  „ 

82978 

82302 

81636 

80980 

80336 

79699 

79072 

78456 

77847 

77248 

90   ...^ „ „ 

83952 

83309 

82676 

82052 

81437   80831 

80234 

79645 

79064 

78492 

91   

84870 
85716 
86494 
87216 
87898 
88537 
89127 

84260 
85136 
85942 
86690 
87397 
88060 
88672 

83658 
84563 
85396 
86170 
86902 
87587 
38221 

83064 
83998 
84858 
85657 
86412 
87121 
87775 

82479   81902 

81332 
82348 
83283 
84153 
84977 
85751 

80771 
81812 
82771 
83664 
84510 
85305 

80217 
81283 
82266 
33181 
84049 
84864 
85618 

79671 
80761 
81767 
82704 
83592 
84427 
35200 

92   

83441 
84326 
86149 
86928 

82891 
83801 
84648 
85450 

93  ■.       

94  

95   

96  

86669   86203 
87336   86898 

97  „„ „ 

86467   86040 

98   

89680 
90217 
90738 
91250 
91751 
92247 
92775 
93290 
93948 

89245 
89803 
90344 
90876 
91396 
91912 
92460 
92996 
93680 

88815 
89393 
89953 
90504 
91045 
91579 
92148 
92704 
93415 

88389 
88987 
89567 
90137 
9U696 
91249 
91839 
92416 
93151 

87968 
88585 
89183 
89772 
90350 
90922 
91532 
92127 
92889 

87651 
88187 
88804 
89412 
90007 
90598 
91227 
91841 
92628 

87138 
87793 
88428 
89054 
89668 
90276 
90924 
91568 
92370 

86730 
87402 
88056 
88699 
89331 
89957 
90624 
91276 
92113 

86326 
87016 
87687 
88348 
88997 
89640 
90326 
90997 
91857 

85926 
86633 
87322 
88000 
88666 
89326 
90031 
90719 
91604 

99 

100  

101   

102  

103  ; 

104  

105   

106 

0  . 

1  . 

2  . 

3  . 

4  . 

5  . 

6  . 

7  . 

8  . 

9  . 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 
32 
33 
34 
35 
36 
37 
38 
39 
40 
41 
42 
43 
44 
45 
46 
47 
48 
49 
50 
51 
52 
53 
54 
55 
56 
57 
58 
59 
60 
61  . 
62 
63 
64  . 
65 
66 
67  . 
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Age 

4.2% 

4.4% 

4.6% 

4.8% 

5.0% 

5.2% 

107  

.94739 
.95950 
.97985  i 

.94504  \ 
.95767  ! 
.97893 

.94271 
.95585 
.97801 

.94039 
.95404 
.97710  ' 

.93808 
.95224 
.97619 

9357 

108 

QSfU 

109  

.9752 

Age 


6.2% 


6.4% 


6.6% 


6.8% 


7.0% 


7.2% 


.03034 

02857 

.02700 

.02559 

.02433 

02321 

.02279 

.02094 

01929 

,01782 

.01650 

.01533 

.02347 

.02155 

.01983 

.01829 

.01692 

01569 

.02444 

.02243 

.02065 

!  .01905 

.01761 

01632 

.02558 

.02349 

02163 

,01996 

.01846 

,01712 

.02686 

.02469 

'  ,02275 

,02101 

.01945 

,01804 

.02825 

.02600 

,02398 

.02217 

02053 

01906 

.02976 

.02742 

,02532 

.02343 

.02172 

,02019 

.03137 

.02894 

.02675 

.02479 

.02301 

,02140 

.03311 

.03059 

.02832 

1  ,02627 

02442 

02274 

.03499 

.03237 

!  .03001 

,02788 

02595 

02420 

.03700 

.03428 

,03183 

,02961 

.02760 

02578 

.03913 

03632 

03377 

,03146 

.02937 

02748 

.04135 

.03843 

.03579 

,03339 

.03122 

02924 

.04359 

.04057 

,03783 

.03534 

.03308 

03102 

.04584 

.04270 

.03986 

03728 

03493 

.03279 

.04806 

.04482 

,04187 

.03919 

03674 

03452 

.05029 

.04692 

}  ,04387 

!  .04108 

.03855 

,03623 

.05253 

.04905 

!  ,04588 

.04299 

.04036 

,03795 

.05484 

.05124 

.04796  1  ,04496 

.04222 

03972 

.05726 

.05354 

,05013 

.04702 

04418 

04158 

.05980 

.05595 

j  .05242 

.04920 

.04625 

04354 

.06246  t  .05847 

05482 

.05147 

.04841 

,04559 

.06524 

.06112 

.05734 

.05387 

05069 

04777 

.06819 

.06392 

1  .06001 

!  .05642 

.05312 

05008 

.07131 

1  .06690 

1  ,06285 

05913 

.05570 

,05255 

.07460 

.07005 

!  ,06586 

06200 

.05845 

,05518 

.07810 

.07340 

.06907 

06508 

.06140 

.05800 

.08179 

.07693 

,07246 

'  .06833 

.06451 

06098 

.08566 

.08065 

,07603 

.07176 

.06780 

.06414 

.08973 

.08456 

,07978 

.07536 

.07127 

06748 

.09398 

.08865 

,08372 

,07915 

.07491 

.07098 

.09843 

.09294 

.08785 

,08313 

.07875 

,07468 

.10310 

.09745 

.09220 

,08732 

.08279 

07858 

.10799 

.10217 

,09676 

,09173 

.08705 

,08269 

.11314 

.10715 

1  ,10157 

,09638 

,09155 

08704 

.11852 

.11236 

10662 

,10127 

09628 

,09162 

.12416 

.11783 

,11193 

,10641 

.10126 

09645 

.13009 

.12359 

,11751 

,11183 

.10652 

10155 

.13629 

.12962 

12338 

.11753 

.11206 

10693 

.14281 

.13597 

,12955 

,12355 

.11791 

11262 

.14966 

,14264 

,13606 

,12989 

.12409 

11864 

.15685 

.14966 

,14291 

.13657 

.13061 

12500 

.16437 

.15702 

.15010 

.14360 

,13747 

.13171 

.17224 

.16472 

.15764 

.15098 

.14469 

.13876 

.18042 

.17274 

.16550 

.15867 

.15223 

,14615 

.18893 

.18110 

,17370 

,16671 

.16011 

.15387 

.19775 

.18975 

.18220 

.17505 

,16830 

16190 

.20688 

.19873 

,19102 

.18373 

17682 

,17027 

.21633 

.20804 

20018 

.19274 

18568 

17898 

.22612 

.21769 

,20969 

,20210 

,19490 

18805 

.23625 

.22769 

.21955 

.21182 

.20448 

19749 

.24669 

.23799 

.22973 

.22186 

.21438 

,20726 

.25742 

.24861 

.24022 

.23222 

,22461 

21735 

.26845 

25952 

.25101 

.24290 

,23516 

,22777 

.27978 

.27074 

.26212 

.25389 

.24604 

,23853 

.29140 

.28227 

.27355 

.26522 

.25725 

.24963 

.30333 

.29411 

.28529 

.27686 

.26879 

26106 

.31551 

.30621 

.29731 

.28878 

.28061 

.27278 

.32790 

.31854 

.30956 

30095 

.29269 

,28477 

.34050 

.33107 

.32202 

.31334  i 

.30500 

.29699 

.35331 

.34384 

.33473 

.32598 

.31757  ; 

30948 

.36639 

.35688 

.34772 

.33892  ' 

,33044  ; 

32229 

.37974 

.37020 

,36101 

,35216 

.34363 

,33542 

.39334 

.38378 

,37456 

.36568 

.35711 

,34884 

.40718  i 

.39761 

.38838  1 

.37947  ! 

.37087 

,36257 

.42128 

.41172 

40249 

.39357  ; 

,38496 

37663 

43569 

.42616 

,41694  1 

.40803 

,39941 

,39107 

5.4° 


5.6% 


5.8% 


.93351  93124 
.94867  94689 
97438   97348 


92899 

94512 
97259 


7.4% 


7,6% 


7.8° 


.02220 

01427 

,01458 

,01516 

,01590 

,01677 

,01773 

,01880 

,01995 

02122 

,02262 

,02413 

,02575 

,02744 

02915 

03083 

03248 

,03411 

,03574 

03742 

03919 

04105 

.04301 

,04508 

04728 

,04964 

.05215 

05485 

,05772 

,06075 

.06396 

.06733 

.07089 

.07466 

.07862 

08283 

.08726 

.09194 

09689 

10212 

.10766 

.11352 

11972 

.12627 

.13317 

.14040 

.14796 

.15584 

.16406 

17262 

.18155 

19084 

.20047 

.21043 

22072 

.23136 

.24233 

.25365 

.26528 

.27716 

.28929 

.30170 

.31443 

.32750 

34087 

.35455 

.36858 

38299 


02129 

01331 

01358 

.01412 

01481 

.01562 

01653 

.01754 

01864 

01985 

.02118 

02262 

.02418 

02580 

02744 

.02905 

03063 

.03218 

.03373 

03532 

.03700 

,03877 

04063 

04260 

04470 

04695 

,04936 

05195 

05469 

05761 

06069 

06394 

06737 

07100 

,07483 

,07890 

,08319 

,08772 

09253 

,09761 

10299 

10870 

11475 

,12115 

.12789 

13496 

14238 

15010 

.15817 

16658 

17536 

18452 

19400 

.20383 

.21399 

.22450 

.23535 

.24656 

25807 

.26986 

28190 

29422 

.30687 

31986 

.33317 

34681 

.36079 

.37518 


.02047 

01246 

.01268 

,01317 

.01382 

01458 

.01544 

.01640 

01744 

01859 

.01987 

02125 

.02275 

.02431 

02587 

02742 

02892 

03040 

03187 

03339 

03498 

03667 

03844 

04032 

04232 

04447 

04677 

04925 

05189 

05469 

05766 

06078 

06409 

06759 

C7129 

07522 

07938 

08377 

08843 

.09337 

09860 

10417 

11006 

11631 

12290 

12982 

13708 

14466 

15258 

16084 

16948 

17849 

.18784 

.19753 

20756 

21793 

.22867 

23976 

25116 

.26284 

.27478 

28701 

29958 

.31250 

32574 

33932 

35326 

36761 


60°' 


92675 
94336 

97170 


80°'o 


01973 

01168 

01187 

01232 

01292 

01364 

.01445 

01536 

01635 

01745 

01867 

02000 

.02144 

02294 

02444 

02593 

02736 

02877 

03017 

03161 

03313 

03473 

03642 

03821 

04012 

04218 

04438 

04676 

04929 

05198 

05483 

05785 

06103 

06441 

06798 

07179 

07581 

08006 

08459 

08938 

.09447 

09989 

10564 

11174 

11819 

12496 

13207 

13950 

14727 

15539 

16388 

17275 

18196 

19151 

20140 

21166 

.22227 

23324 

24453 

.25610 

.26794 

.28007 

29255 

30539 

.31857 

.33208 

34597 

36028 
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68 
69 
70 
71 

72  . 

73  . 

74  . 

75  .. 

76  . 

77  . 
78 
79 
80 
81 
82 
83 
84 
85 
86  .. 
87 
88 
89 
90  . 
91 

92  . 

93  . 
94 
95 
96 
97 
98 
99 
100 
101 
102 
103 
104 
105 
106 
107 
108 
109 


6.2"/o 

6.4% 

6.6% 

68*'/o 

70%  ! 

1 

7.2% 

7.4% 

7.6% 

7.8% 

8.0% 

45038 
.46531 
.48040 
.49558 
51082 
.52607 
54139 
.55683 
.57243 
.58819 
.60408 
.62001 
.63,582 
.65142 
66673 
.68175 
.69657 
.71128 
.72576 
73981 
75342 
76658 
77928 
79131 
80246 
.81274 
82232 
.83141 
83996 
.84787 
.85530 
86255 
86960 
87655 
88338 
89015 
.89737 
90443 
.91351 
.92452 
.94161 
.97081 

44089 
45587 
47103 
48629 
50162 
.51697 
53241 
54798 
.56373 
57965 
.59572 
.61184 
62786 
.64367 
65920 
67444 
68950 
70446 
71919 
73349 
74735 
76076 
77371 
78600 
79737 
80788 
81766 
82695 
83569 
84378 
85138 
85880 
86601 
87313 
88012 
88706 
89446 
90170 
91101 
92230 
93987 
.96992 

43170 
44672 
46194 
47727 
49268 
.50813 
52367 
53936 
55524 
.57132 
.58755 
6aW5 
.62007 
63608 
65182 
66728 
68256 
69775 
71272 
72726 
74137 
75503 
76823 
78075 
79235 
80307 
81306 
82254 
83147 
83973 
84750 
85508 
86246 
86974 
87689 
88399 
89157 
89898 
90852 
92010 
93814 
96904 

42281 
.43786 
.45312 
.468,51 
48399 
49952 
.51515 
53095 
54696 
56318 
.57957 
.59604 
.61244 
62864 
.64458 
66024 
67574 
69116 
70636 
72114 
73548 
74938 
76281 
77557 
78740 
79832 
80850 
81818 
82729 
83573 
84366 
85140 
85894 
86638 
87369 
88095 
88871 
89628 
90605 
91791 
93641 
96816 

41419 

42927  I 

44456  1 

46000  ! 

47554 

.49114 

50686 

5??76 

.5,3888 

.55523 

.57177 

.58840 

.60497  i 

.62135  1 

63748  1 

65334  ; 

66904 

.68467 

70010 

.71511 

72968  1 

.74381 

75748  i 

77046  '■ 

78250  1 

79363 

80401 

.81387 

82316 

83176 

83985 

84776  ' 

RS546 

86305 

87052 

87793 

88586 

89360 

90359 

91573 

93469 

96729 

40585 
42094 
43626 
45174 
.46733 
48299 
49879 
51477 
.53100 
54747 
.56414 
58092 
.59765 
.61421 
63052 
64656 
66246 
67830 
69394 
70917 
72396 
73832 
.7,5??1 
76542 
77767 
7R899 
79956 
80961 
81907 
82784 
83609 
84415 
85200 
85975 
86738 
87494 
88304 
89094 
90115 
91356 
93298 
96642 

.39777 
41286 
.42820 
.44371 
45934 
.47506 
49092 
50698 
.52330 
53988 
55668 
.57360 
.59048 
60721 
62368 
63991 
65599 
.67204 
68789 
70333 
71833 
73290 
74702 
76044 
77290 
78441 
79517 
80539 
81503 
82396 
83236 
84057 
84858 
85648 
86426 
87197 
88024 
88830 
89873 
91141 
93128 
96555 

38994 
40503 
42038 
.43591 
.45157 
46733 
48325 
49938 
51579 
53247 
54939 
56644 
58347 
60034 
61698 
63338 
64964 
66587 
.68193 
.69757 
71279 
72757 
74190 
75553 
76818 
77989 
79082 
80122 
81103 
82012 
82867 
83703 
84519 
85324 
86116 
86903 
87745 
88568 
89632 
90927 
92958 
96468 

.38235 
.39743 
.41278 
42832 
.44401 
45981 
47578 
49197 
50846 
52523 
54225 
.55943 
.57659 
.59361 
.61041 
.62696 
.64340 
65982 
.67606 
.69190 
.70732 
72231 
73684 
.75068 
76a53 
77542 
.78653 
79710 
80707 
81632 
82502 
83353 
84183 
85003 
85809 
86611 
.87469 
88307 
89392 
90714 
92790 
96382 

.37499 

.39006 

.40540 

42095 

43666 

.45249 

.46849 

.48474 

.50130 

.51815 

.53527 

55256 

.56985 

.58701 

.60395 

.62066 

63727 

65386 

.67029 

68632 

.70194 

71712 

73186 

74589 

75893 

77100 

78228 

79302 

80315 

81255 

.82140 

83005 

.83849 

84684 

85505 

86321 

87195 

88049 

89154 

90502 

92622 

96296 

Age 

8.2%  1 

84% 

86% 

8  8% 

90% 

9  2»b 

9  4% 

96% 

98% 

10  0% 

0  

1  

2  

3  

4  

01906 
01098 
01113 
01155 
01211 
01279 
01356 
01442 
01536 
01641 
01758 
01886 
02024 
02168 
02313 
02456 
02593 
02728 
02861 
02998 
03142 
03295 
03455 
03626 
03809 
04005 
04216 
04444 
04687 

01845 
01034 
01046 
01084 
01137 
01201 
01274 
01356 
01446 
01546 
01659 
01781 
01915 
02054 
02193 
02330 
02462 
02590 
02717 
02847 
02984 
03130 
03283 
03446 
03620 
03808 
04010 
04229 
04463 

01790 
00977 
00986 
01020 
01069 
01130 
01199 
01277 
01363 
01460 
01567 
01686 
01814 
01948 
02083 
02214 
02340 
02463 
02584 
02708 
02839 
02978 
03124 
03279 
03446 
03625 
03819 
04029 
04254 

01740 
00924 
00930 
00962 
01008 
01065 
01131 
01205 
01287 
01380 
01484 
01598 
01721 
01851 
01981 
02107 
02229 
02346 
02462 
02580 
02704 
02837 
02976 
03124 
03283 
03456 
03641 
03843 
04059 

01694 
00876 
00880 
00909 
00952 
01006 
010v3 
01140 
01218 
01307 
01407 
01517 
01636 
01762 
01887 
02009 
02126 
02238 
02348 
02461 
02580 
02706 
02839 
02981 
03133 
03298 
03476 
03670 
03877 

01652 
00833 
00834 
00860 
00900 
00952 
01011 
01079 
01154 
01240 
01336 
01442 
01558 
01679 
01801 
01918 
02030 
02138 
02243 
02351 
02465 
02585 
02712 
02847 
02993 
03151 
03322 
03508 
03708 

01613 
00793 
00791 
00816 
00853 
00902 
00959 
01023 
01096 
01178 
01270 
01373 
01485 
01603 
01721 
01834 
01942 
02046 
02146 
02249 
02357 
02473 
02594 
02723 
02863 
03014 
03178 
03357 
03550 

01578 
00756 
00753 
00775 
00810 
00856 
00910 
00972 
01041 
01120 
01210 
01310 
01419 
01533 
01646 
01756 
.01860 
01960 
02056 
02154 
02258 
02368 
02484 
02608 
02741 
02887 
03044 
03217 
03402 

01546 
00722 
00717 
00737 
00770 
00814 
00865 
00925 
00991 
,01068 
01154 
01251 
01357 
01467 
01578 
01684 
01785 
01880 
01972 
02066 
02165 
02271 
02382 
02500 
02628 
02768 
02919 
03085 
03263 

01516 
00691 
00684 
00702 
00733 

5  

6  

7  

8  

9   

00775 
00824 
00881 
00945 
01019 

10  

01103 

11    , 

01196 

12   „ 

13   ■. 

.01299 
01407 

14    

01514 

15  

01617 

16   

01714 

17   

01806 

18      

01894 

19   

,01984 

20    

02079 

21   

02180 

22   

02286 

23    

.02400 

24   

.02522 

25  

02656 

26  

27  

28  

02802 
02962 
03133 
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Age 


8.2% 


8.4% 


8.6% 


8.8% 


9.0% 


9.2% 


9.4% 


9.6% 


9,8% 


10  0°' 


29 

30 

31 

32 

33 

34 

35 

36 

37 

38 

39 

40 

41 

42 

43 

44 

45 

46 

47 

48 

49 

50 

51 

52 

53 

54 

55 

56 

57 

58 

59 

60 

61 

62 

63 

64 

65 

66 

67 

68 

69 

70 

71 

72 

73 

74 

75 

76 

77 

78 

79 

80 

81 

82 

83 

84 

85 

86 

87 

88 

89 

90 

91 

92 

93 

94 

95 

96 

97  . 

98 

99 

100 

101 

102 


.04946 

.04712 

.04493 

.04289 

.04099 

03922 

.03756 

.03600 

03455 

03318 

.05221 

.04976 

.04748 

.04534 

.04335 

.04149 

.03975 

.03812 

03659 

.03515 

.05511 

.05255 

.05017 

.04794 

.04585 

04390 

.04208 

04037 

03876 

.03725 

.05818 

.05551 

.05302 

.05069 

.04851 

.04647 

.04455 

.04276 

,04107 

.03948 

.06144 

.05866 

.05606 

.05363 

.05135 

.04921 

.04720 

04532 

04355 

.04188 

.06489 

.06200 

.05928 

.05674  <  .05436 

.05212 

.05002 

04805 

04619 

04444 

.06857 

.06555 

.06273 

.06007 

.05758 

.05524 

.05304 

.05097 

04902 

.04718 

.07246 

.06932 

.06638 

.06361 

.06101 

.05856 

.05626 

.05409 

.05205 

.05012 

.07659 

.07332 

.07025 

.06737 

.06466  ; 

.06210 

.05969 

.05742 

.05528 

05325 

.08098 

.07758 

.07439 

.07138 

.06855  ! 

.06588  1 

.06336 

.06099 

.05874 

05662 

.08563 

.08210 

.07878 

.07565 

.07270 

.06992 

.06729 

.06480 

.06245 

.06023 

.09059 

.08692 

.08347 

.08021 

.07714 

.07423 

.07149 

.06889 

06643 

.06411 

.09586 

.09206 

.08848 

.08509 

.08189  , 

.07886 

.07600 

.07329 

.07072 

06828 

.10147 

.09753 

.09381 

.09029 

.08696  1 

.08381 

.08083 

.07800 

.07531 

.07277 

.10742 

.10334 

.09948 

.09583 

.09237  ! 

.08909 

.08598 

.08304 

.08024 

07758 

.11373 

.10950 

.10551 

.10172 

.09813  ; 

.09472 

.09148 

08841 

.08549 

08272 

.12035 

.11599 

.11185 

.10792 

10420 

10066 

.09730 

.09410 

09106 

08817 

.12732 

.12281 

.11853 

.11447 

.11061 

10694 

.10345 

.10013 

09696 

.09395 

.13460 

.12995 

.12553 

.12133 

.-.1733 

.11353 

10991 

10646 

.10317 

10004 

.14223 

.13743 

.13287 

.12853 

.12439 

12046 

.11671 

.11313 

.10972 

10646 

.15020 

.14526 

.14056 

.13608 

.13181  ! 

.12774 

.12385 

12015 

11661 

.11322 

.15855 

.15347 

.14862 

.14401 

.13960  ^ 

.13540 

.13138 

.12754 

12388 

12037 

.16727 

.16205 

.15707 

.15232 

.14777 

14344  1 

.13929 

13532 

.13153 

12789 

.17634 

.17098 

.16587 

.16097 

.15630 

.15183  ' 

.14755 

.14345 

13953 

13577 

.18576 

.18027 

.17501 

.16999 

.16518  1 

.16057 

.15616 

15194 

14789 

14400 

.19552 

.18990 

.18451 

17935 

.17441 

16968 

.16514 

16078 

,15661 

15260 

.20564 

.19989 

.19437 

.18908 

18402 

.17915 

17449 

.17001 

16571 

16157 

.21613 

.21025 

.20461 

.19919 

.19400 

18901 

18422 

17962 

17519 

17093 

.22698 

.22098 

.21522 

.20968 

.20436 

19925 

19434 

.18961 

,18507 

18069 

.23816 

.23204 

22616 

.22051 

.21507 

.20984 

.20481 

19996 

.19530 

19080 

.24962 

.24339 

.23740 

.23163 

.22608 

.22073 

.21558 

.21062 

20584 

.20123 

.26136 

.25502 

.24892 

.24304 

.23738 

.23192 

.22666 

.22158 

.21669 

.21196 

.27339 

.26695 

.26075 

.25477 

.24900 

.24343 

.23806 

.23288 

.22787 

.22304 

.28578 

.27925 

.27295 

.26687 

.26100 

.25533 

.24985 

.24456 

23945 

.23451 

.29854 

.29192 

.28553 

.27935 

.27339 

.26762 

.26205 

.25666 

.25145 

.24641 

.31164 

.30494 

.29846 

.29221 

.28615 

28030 

.27463 

26915 

26384 

.25870 

.32508 

.31831 

.31177 

.30543 

.29930 

.29336 

28761 

.28203 

27663 

.27140 

.33891 

.33208 

.32547 

.31906 

.31285  , 

.X584 

.30101 

29536 

28987 

28456 

.35318 

.34630 

.33963 

.33316 

32689 

32081 

.31491 

30918 

30363 

29823 

.36785 

.36093 

.35422 

.34770 

.34138 

.33524 

32928 

32349 

.31787 

.31240 

.38290 

.37595 

.36920 

.36265 

.35628 

35009 

.34408 

33824 

.33256 

.32703 

.39823 

.39127 

.38450 

.37791 

,37151 

36529 

.35924 

.35335 

.34762 

34204 

.41378 

.40681 

.40003 

.39343 

.38701 

.38076 

.37467 

.36875 

36298 

.35736 

.42950 

.42253 

.41575 

.40914 

.40271 

.39644 

.39034 

38438 

37858 

37293 

.44535 

.43840 

.43162 

.42502 

.41858 

.41231 

.40619 

40022 

39440 

38872 

.46139 

.45446 

.44771 

.44112 

.43469 

.42842 

.42230 

41632 

.41049 

40479 

.47769 

.47080 

.46408 

.45752 

.45111 

.44485 

.43874 

43277 

42693 

42123 

.49430 

.48747 

.48079 

.47427 

.46790 

.46167 

.45558 

44963 

4A380 

.43811 

.51123 

.50447 

.49786 

.49139 

.48506 

47888 

.47282 

46690 

,46111 

45543 

.52845 

.52177 

.51523 

.50884 

50257 

49645 

.49044 

.48457 

.47881 

47317 

.54584 

.53926 

.53282 

.52650 

.52032 

.51426 

50833 

50251 

49681 

49122 

.56325 

.55678 

.55044 

.54423 

.53813 

.53216 

.52630 

.52056 

.51492 

50939 

.58054 

.57419 

.56797 

.56186 

.55587 

54999 

.54422 

.53856 

53300 

.52754 

.59762 

.59140 

.58530 

.57931 

.57343 

.56766 

.56198 

,55641 

55094 

54557 

.61448 

.60840 

.60243 

.59657 

.59081 

.58515 

.57958 

.57411 

.56874 

56346 

.63124 

.62531 

.61949 

.61376 

.60813 

.60259 

.59715 

.59179 

58652 

.58134 

.64800 

.64224 

.63657 

.63099 

.62550 

62010 

.61478 

60955 

60441 

59934 

.66461 

.65902 

.65351 

.64810 

.64276 

.63751 

63233 

62724 

62222 

61728 

.68083 

.67541 

.67008 

.66483 

.65965 

65455 

64953 

.64458 

.63970 

63489 

.69663 

.69140 

.68624 

.68116 

.67615 

.67121 

66634 

.66154 

65680 

,65213 

.71201 

.70696 

.70199 

.69708 

.69224 

.68747 

.68276 

,67811 

.67353 

66900 

.72694 

.72209 

.71730 

.71257 

.70791 

70330 

.69876 

.69427 

68984 

68547 

.74117 

.73650 

.73190 

.72735 

.72286 

71842 

.71404 

.70972 

.70545 

70123 

.75439 

.74991 

.74548 

.74110 

73678 

73251 

72829 

.72412 

.72000 

71593 

.76664 

.76233 

.75806 

.75385 

.74969 

,74557 

.74150 

,73748 

.73350 

,72957 

.77809 

.77394 

.76983 

.76578 

.76177 

,75780 

.75388 

75000 

74616 

74237 

78899 

.78500 

.78106 

.77715 

.77329 

.76947 

76569 

76195 

75826 

,75460 

79928 

.79544 

.79165 

.78790 

.78418 

78050 

,77686 

77326 

76970 

76617 

80883 

.80514 

.80149 

.79787 

.79430 

.79075 

,78725 

,78377 

78033 

77693 

81781 

.81427 

.81075 

.80727 

.80382 

80041 

.79703 

79368 

79036 

78708 

.82661 

.82320 

.81982 

.81648 

.81316 

.80988 

80662 

.80340 

80020 

79704 

83519 

.83192 

82868 

.82547 

.82228 

.81913 

.81600 

.81290 

80982 

80678 

84368 

.84055 

.83744 

.83437 

.83131 

.82829 

82529 

.82231 

.81936 

.81643 

85203 

.84904 

.84607 

.84313 

84021 

83731 

83444 

.83159 

82876 

82596 
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103 
104 
105 
106 
107 
108 
109 


Age 

8.2% 

8.4% 

8.6% 

8.8% 

9.0% 

9.2% 

9.4% 

9.6%  j 

9  8°o 

10  0% 

86034 
86923 
87792 
88918 
90291 
92455 
.96211 

85748 
86653 
87537 
88683 
90082 
92288 
96125 

85465 
86385 
87283 
88450 
89873 
92123 
96041 

85184 
86119 
87032 
88218 
89666 
91958 
95956 

84906 
85855 
86782 
87987 
89460 
91794 
95872 

84629 
85593 
86534 
87758 
89255 
91630 
95788 

84355 
85333 
86287 
87530 
89051 
91468 
95704 

84082 
85074 
86042 
87304 
88849 
91306 
95620 

83812 
84818 
85799 
87079 
88647 
91145 
95537 

83544 

84563 



85557 
86855 

88447 

90984 

95455 

0  .. 

1  .. 

2  .. 

3  .. 

4  .. 

5  .. 

6  .. 

7  .. 

8  .. 

9  .. 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 
32 
33 
34 
35 
36 
37 
38 
39 
40 
41 
42 
43 
44 
45 
46 
47 
48 
49 
50 
51 
52 
53 
54 
55 
56 
57 
58 
59 
60 
61 
62 
63 


Age 


10.2% 


10.4%       10.6%   I    10.8%       11.0%   I    1120-0       114%       116%       118%       12  0% 


01488 

00662 

00654 

.00670 

00699 

.00739 

00786 

00841 

00902 

00973 

01055 

01146 

.01246 

01351 

01455 

01555 

.01648 

01737 

01822 

.01908 

01999 

02096 

02197 

02306 

02424 

02552 

02692 

02846 

03012 

03190 

03381 

03583 

03799 

.04031 

04279 

.04545 

04830 

.05134 

05462 

05812 

06190 

06597 

07035 

07505 

.08008 

08542 

09108 

.09705 

10335 

10999 

11701 

12441 

13217 

14028 

14875 

.15760 

16684 

17648 

18647 

19678 

20740 

21837 

22973 

24152 


01463 

00636 

00626 

00641 

00668 

00706 

00751 

00803 

00863 

00931 

01010 

01099 

01196 

01298 

01400 

01497 

01587 

01673 

01754 

01837 

01924 

02017 

02114 

02218 

02331 

02455 

02589 

02738 

02898 

03070 

03254 

03450 

03659 

03883 

04123 

04382 

04658 

04953 

05272 

05613 

05981 

06378 

06806 

07265 

07757 

08279 

08834 

09419 

10038 

10690 

11380 

12108 

12871 

13670 

14505 

15378 

16290 

17242 

18229 

19249 

20300 

21385 

22511 

23680 


01439 

00612 

00600 

00613 

00639 

00675 

00718 

00769 

00826 

00892 

00969 

01055 

01150 

01249 

01348 

01443 

01530 

01612 

01691 

01770 

01854 

01943 

02036 

02136 

02245 

02364 

02493 

02636 

02791 

02957 

03135 

03324 

03527 

03744 

03976 

04227 

04495 

04782 

05092 

05424 

05782 

06170 

06587 

07036 

07518 

08029 

08573 

09147 

09754 

10394 

11073 

11789 

12540 

13327 

14150 

15011 

15911 

16851 

17827 

18835 

19875 

20949 

22064 

23222 


01417 
00589 
00576 
00588 
00612 
00646 
00687 
00736 
00791 
00856 
00930 
01014 
01106 
01204 
01300 
01392 
01477 
01556 
01632 
01708 
01788 
01874 
01963 
02059 
02163 
02278 
02403 
02541 
02690 
02851 
03023 
03206 
03402 
03612 
03838 
04081 
04341 
04620 
04921 
05245 
05594 
05972 
06380 
06818 
07290 
07791 
08324 
08886 
09482 
10111 

11482 
12222 
12997 
13808 
14657 
15546 
16474 
17438 
18435 
19464 
20527 
21631 
22779 


01396 

00568 

00554 

00564 

00587 

00620 

00659 

00706 

00759 

00822 

00894 

00976 

01066 

01161 

01255 

01345 

01427 

01504 

01576 

01650 

01726 

01809 

01895 

01987 

02087 

02197 

02318 

02451 

02595 

02751 

02917 

03094 

03284 

03488 

03707 

03943 

04196 

04467 

04760 

05075 

05415 

05784 

06182 

06611 

07072 

07563 

08085 

08637 

09222 

09840 

10496 

11189 

11916 

12680 

13480 

14317 

15194 

16111 

17064 

18049 

19066 

20119 

21212 

22350 


01377 

00548 

00533 

00542 

00563 

00595 

00633 

00678 

00730 

00790 

00861 

00940 

01028 

01121 

01213 

01300 

01380 

01455 

01525 

01595 

01669 

01748 

01830 

01919 

02016 

02122 

02238 

02367 

02506 

02656 

02817 

02989 

03173 

03371 

03583 

03812 

04058 

04321 

04606 

04913 

05245 

05605 

05994 

06414 

06865 

07346 

07858 

08399 

08973 

09581 

10225 

10907 

11623 

12375 

13163 

13989 

14855 

15760 

16702 

17676 

18682 

19724 

20807 

.21934 


01359 

00530 

00514 

00522 

00542 

00571 

00608 

00652 

00702 

00760 

00829 

00907 

00993 

01084 

01173 

01259 

01336 

01408 

01476 

01544 

01615 

01691 

01770 

01855 

01948 

02051 

02162 

02287 

02422 

02567 

02723 

02890 

03068 

03260 

03465 

03688 

03927 

04183 

04461 

04760 

05083 

05435 

05815 

06225 

06667 

07138 

07640 

08172 

08735 

09332 

09965 

10636 

11341 

12082 

12859 

13674 

14528 

15422 

16353 

17316 

18311 

19341 

20414 

.21530 


01343 

00513 

00496 

00502 

00521 

00550 

00585 

00627 

00675 

00733 

00799 

00875 

00960 

01049 

01136 

01220 

01295 

01365 

01430 

01495 

01564 

01637 

01713 

01795 

01885 

01984 

.02091 

02212 

02342 

02483 

02634 

02796 

02968 

03155 

03354 

03571 

03803 

04052 

04322 

04614 

04929 

05272 

05644 

06045 

06478 

06940 

07432 

07954 

08507 

09093 

09716 

10376 

11071 

11801 

12566 

13370 

14213 

15096 

16015 

16968 

17952 

18971 

20033 

.21139 


01327 
00497 
00479 
00484 
00502 
00529 
00563 
00604 
00651 
00706 
00772 
00846 
00928 
01016 
01102 
01183 
01257 
01324 
01387 
01450 
01516 
01586 
01660 
01739 
01825 
01920 
02025 
02141 
02267 
02404 
02551 
02707 
02874 
03055 
03249 
03459 
03685 
03928 
04191 
04475 
04783 
05118 
05481 
05874 
06298 
06750 
07233 
07745 
08288 
08864 
09477 
10126 
10810 
11529 
12284 
13077 
13909 
14781 
15689 
.16631 
17604 
18613 
19664 
20760 


01312 
00482 
00463 
00468 
00484 
00510 
00543 
00582 
00628 
00682 
00746 
00818 
00899 
00985 
01069 
01148 
01220 
01286 
01347 
01407 
01471 
01539 
01610 
01686 
01769 
01861 
01961 
02074 
02196 
02329 
02471 
02623 
02785 
02961 
03149 
03354 
03573 
03809 
04066 
04343 
04643 
04970 
05326 
05710 
06125 
06569 
07043 
07545 
08078 
08644 
09247 
09886 
10560 
11268 
12012 
.12794 
13615 
14477 
15374 
16305 
17268 
18266 
19306 
20392 
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Age 


10.2%       10.4%       10.6%       10.8%       11.0%       11.2%       114%       116%       11.8° 


120° 


64 
65 
66 
67 
68 
69 

70  . 

71  . 

72  . 

73  . 

74  . 

75  . 
76 

77  . 

78  . 

79  . 
80 
81 
82  . 
83 
84 
85 
86  . 
87 
88 
89 
90 

91  . 

92  . 
93 
94  . 
95 
96 
97 
98  . 
99 
100 
101 
102 
103 
104 
105 
106 
107 
108 
109 


0  . 

1  . 

2  . 

3  . 

4  . 

5  . 

6  . 

7  . 

8  . 

9  . 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 


Age 


25372 

26633 

.27940 

.29299 

,30709 

32166 

.33661 

.35188 

.36742 

38317 

.39923 

.41566 

.43254 

.44988 

.46765 

.48574 

.50397 

.52219 

.54029 

.55826 

.57624 

.59435 

.61241 

.63015 

.64753 

.66454 

.68115 

.69706 

.71190 

.72569 

.73861 

.75097 

.76267 

.77356 

.78382 

.79390 

.80376 

.81353 

.82318 

.83278 

.84310 

.85318 

.86633 

.88247 

.90825 

95372 


24890 

.26141 

.27439 

.28790 

.30193 

.31643 

.33133 

.34654 

.36204 

.37776 

.39380 

.41021 

.42709 

.44444 

46224 

48037 

.49865 

.51693 

.53510 

.55315 

.57123 

58944 

.60762 

62548 

.64299 

.66013 

.67689 

.69294 

.70792 

.72184 

.73490 

.74739 

.75922 

.77022 

.78059 

.79079 

.80076 

81066 

.82042 

.83014 

.84059 

.85079 

86413  ' 

.88049  i 

.90666 

95290 


.24422 

.25664 

.26953 

.28296 

.29691 

31134 

.32618 

.34134 

.35679 

37248 

.38849 

.40489 

42176 

.43912 

.45694 

.47510 

.49343 

.51176 

.53000 

.54813 

.56629 

.58460 

.60289 

.62087 

.63851 

.65579 

.67268 

.68887 

.70399  '' 

.71804 

.73123 

.74384 

.75579 

.76691 

.77740 

.78771 

.79779 

80780 

.81768 

.82752 

.83810 

.84843 

.86193  I 

.87852 

.90507 

.95208  ' 


12.2% 


.01298 
.00468 
.00448 
.00452 
.00468 
.00493 
.00524 
.00562 
.00606 
.00659 
.00721 
.00792 
.00871 
.00955 
.01038 
.01116 
.01186 
.01250 
.01308 
.01367 
.01428 
.01494 
.01562 
.01635 
.01716 


12.4% 

12.6% 

.01285 

.01273 

.00455 

.00443 

.00435 

.00421 

.00437 

.00423 

.00452 

.00437 

.00476 

.00460 

.00506 

.00489 

.00543 

00525  j 

.00586 

.00566  i 

.00637 

.00616 

.00698 

.00676 

.00767 

.00744  ; 

.00845 

.00821 

.00928 

.00902  i 

.01009 

.00981  j 

.01085 

.01056  1 

.01153 

.01123 

.01215 

.01183  ' 

.01272 

.01238 

.01329 

.01293 

01388 

.01350 

01451 

.01411 

01517 

.01475 

01588 

.01543 

01665 

.01618 

23969 

25201 
,26481 

27815 
.29202 

30639 
.32116 
.33627 
.35168 
.36733 
.38330 
.39968 
.41655 

43391 

45174 
.46993 
.48830 

50669 

.52499 

.54319 

.56144 

.57984 

.59824 

.61633 

.63409 

.65150 

.66853 

.68486 

70011 

71429 

.72759 

.74033 

.75240 

.76363 

.77423 

.78465 

.79485 

.80497 

.81496 

,82491 

.83563 

.84607 

.85975 

.87656 

.90350 

.95126 


.23529 

24752 

26023 

.27348 

28728 

30157 

.31628 

33133 

34668 

36229 

37823 

.39459 

.41144 

.42880 

44665 

.46487 

48327 

.50171 

,52007 

.53834 

55666 

57516 

.59365 

.61185 

.62973 

64726 

66442 

68089 

.69627 

71057 

.72400 

73686 

.74905 

76039 

77110 

.78162 

79193 

.80217 

.81227 

.82233 

.83317 

.84374 

.85758 

.87460 

.90193 

95045 


23103 

24316 

.25577 

26894 

28265 

.29687 

.31152 

32651 

34181 

35738 

,37328 

38961 

.40645 

42380 

.44166 

45990 

47834 

49682 

.51523 

53356 

.55195 

.57054 

.58913 

.60744 

.62543 

,64308 

66037 

.67696 

69247 

70689 

.72044 

,73342 

74572 

75718 

.76799 

77862 

78904 

79938 

.80960 

81977 

.83073 

84142 

.85543 

,87266 

90037 

94964 


.22690 

23893 

25145 

.26453 

27816 

29230 

30688 

32181 

33706 

.35257 

36844 

38474 

40156 

,41891 

,43677 

.45502 

47349 

49201 

51047 

.52886 

54732 

56599 

.58468 

,60309 

,62118 

.63895 

65637 

.67309 

68872 

70326 

71692 

73002 

74243 

75399 

.76491 

77565 

.78617 

.79662 

80694 

81723 

,82831 

.8391 1 

85329 

,87073 

89881 

.94883 


22289 

23482 

.24724 

26024 

.27378 

.28785 

30235 

31722 

.33241 

34788 

36370 

37997 

39677 

41411 

43197 

45024 

46873 

48729 

50580 

.52424 

.54277 

56151 

58029 

59880 

61700 

,63488 

.65241 

66925 

68501 

69967 

.71344 

72665 

73917 

75084 

76186 

,77270 

78333 

.79388 

80431 

81470 

82591 

83682 

85116 

.86881 

.89727 

94803 


.21899 

23083 

24316 

25606 

26952 

.28351 

29794 

31275 

32788 

34330 

35908 

37531 

39208 

40940 

42726 

44554 

46406 

48265 

50120 

.51969 

53828 

55710 

57596 

59456 

61287 

63086 

64851 

66547 

68134 

69611 

71000 

72331 

73595 

74772 

75884 

76978 

78051 

79117 

80170 

81220 

82352 

83455 

84904 

86690 

89572 

94723 


12,8%       13,0%       13  2%       13  4%       13.6%       13.8% 


.01261 

.00431 

.00409 

.00410 

.00423 

.00445 

.00473 

00508 

.00548 

,00597 

.00655 

,00722 

.00797 

.00877 

.00955 

.01028 

.01094 

.01152 

.01206 

.01259 

.01314 

.01373 

.01435 

.01501 

01573 


.01250 
00420 
.00398 
.00398 
.00410 
.00431 
00458 
.00492 
.00531 
.00579 
.00636 
.00701 
.00775 
00854 
00930 
.01002 
.01066 
,01124 
.01175 
,01227 
.01280 
.01337 
.01397 
.01460 
.01530 


.01240 

00410 

00387 

.00386 

.00397 

00418 

.00444 

00477 

,00515 

.00561 

.00617 

.00682 

,00754 

.00831 

.00907 

00977 

.01040 

.01096 

.01147 

.01196 

.01248 

.01303 

.01361 

.01422 

.01489 


01230 

00400 

00376 

.00375 

00386 

00405 

00430 

,00462 

.00499 

00545 

,00600 

00663 

.00735 

.00810 

00885 

.00954 

.01015 

01070 

.01119 

01167 

.01217 

.01271 

.01326 

.01386 

.01451 


01221 

00391 

00366 

00365 

00375 

00393 

.00418 

00449 

00485 

00529 

00583 

00645 

.00716 

.00790 

00864 

00932 

00992 

,01045 

,01093 

.01140 

01188 

01240 

,01294 

01351 

.01415 


01212 

00382 

00357 

00355 

,00364 

00382 

00406 

00436 

00471 

.00514 

00567 

00628 

00698 

.00771 

00843 

00910 

00969 

01022 

01068 

.01113 

01161 

01211 

.01263 

01319 

01380 


21521 

22695 

23918 

25200 

26537 

,27928 

29364 

30838 

32345 

33882 

35455 

37074 

38749 

40479 

42265 

44094 

45947 

47809 

49667 

51522 

53386 

55275 

57170 

59039 

60879 

62689 

64465 

66173 

67771 

69259 

70659 

72001 

73275 

74463 

75584 

76688 

77771 

78847 

79911 

80971 

82115 

83229 

84694 

86500 

89419 

94643 


14  0% 


01203 
00374 
00348 
00345 
00354 
00371 
00394 
00423 
00458 
00500 
00552 
00612 
00681 
00753 
00824 
00890 
00948 
00999 
01044 
01088 
.01134 
.01183 
01233 
.01287 
.01347 
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Age               1 

2.2% 

12  4% 

12  6% 

12  8% 

13  0°'o 

13  2% 

13  4% 

13  6% 

13  8% 

14  0% 

25             

91804 

01 902 

02O11 

02129 

02258 

02396 

02543 

02701 

02871 

03054 

03253 

03467 

03697 

03947 

04217 

04510 

04830 

05177 

05553 

05960 

06395 

06860 

07353 

07877 

08433 

09026 

09655 

10318 

11017 

11750 

12522 

13332 

14183 

15070 

15990 

16942 

17929 

18960 

20035 

21154 

22318 

23532 

24804 

26133 

27516 

28945 

30412 

31913 

33444 

35012 

36628 

38299 

40028 

41812 

43641 

45496 

47360 

49223 

51081 

52951 

54847 

56749 

58627 

60477 

62297 

64084 

65803 

67412 

68911 

70321 

71674 

72959 

74156 

75287 

.01751 

01845 

01951 

02066 

02191 

02325 

02467 

.02621 

02786 

02964 

03158 

03366 

03590 

03833 

04096 

04383 

04695 

05035 

05404 

05802 

06229 

06685 

07169 

07684 

08231 

08814 

09433 

10086 

10774 

11498 

12258 

13059 

13899 

14775 

15685 

16626 

17603 

18623 

19688 

20797 

21951 

23156 

24419 

25740 

27114 

28536 

29996 

31491 

33016 

34579 

36190 

37858 

39585 

41368 

43198 

45054 

46920 

48785 

50648 

52523 

54425 

56335 

58221 

60079 

61909 

63707 

65437 

67058 

68567 

69988 

71351 

72646 

73853 

74993 

01701 

01792 

01895 

02006 

02127 

02257 

02396 

02545 

02706 

02879 

03067 

03269 

03488 

03725 

03982 

04262 

04567 

04900 

05261 

05651 

06069 

06517 

06992 

07498 

08036 

08609 

09219 

09863 

10541 

11254 

12005 

12794 

13624 

14490 

15389 

16321 

17287 

18297 

19352 

20451 

21595 

22790 

24044 

25356 

26723 

28137 

29590 

31078 

32597 

34155 

35762 

37427 

39151 

40933 

42762 

44619 

46487 

48355 

50221 

52101 

54009 

55926 

57820 

59688 

61527 

63335 

65076 

66707 

68227 

69657 

71031 

72335 

73552 

74702 

01653 

01741 

01841 

01949 

02067 

02193 

02328 

02472 

02629 

02797 

02981 

03178 

03391 

03622 

03873 

04146 

04445 

04770 

05123 

05506 

05917 

06a56 

06823 

07320 

07849 

08413 

09013 

09647 

10315 

11019 

11759 

12539 

13359 

14215 

15103 

16024 

16981 

17980 

19025 

20114 

21249 

22434 

23679 

24983 

26341 

27747 

29193 

30675 

32188 

33741 

35343 

37004 

38725 

40506 

42334 

44192 

46061 

47932 

49802 

51686 

53600 

55523 

57425 

59301 

61149 

62968 

64719 

66360 

67890 

69330 

70713 

72028 

73254 

74413 

01608 

01693 

01790 

01895 

02009 

02132 

02263 

02404 

02556 

02720 

02898 

03090 

03298 

03524 

03768 

04035 

04327 

04646 

04992 

05368 

05770 

06202 

06660 

07149 

07669 

08224 

08815 

09439 

10O98 

10792 

11522 

12292 

13102 

13948 

14826 

15737 

16684 

17673 

18708 

19787 

20912 

22088 

23324 

24618 

25969 

27367 

28806 

30281 

31788 

33335 

34932 

36589 

38307 

40086 

41914 

43772 

45643 

47516 

49388 

51277 

53196 

55126 

57035 

58919 

60776 

62604 

64366 

66017 

67557 

69006 

70399 

71724 

72959 

74126 

01565 

01648 

01742 

01844 

01955 

02074 

02201 

02338 

02487 

02646 

02820 

03007 

03209 

03430 

03669 

03930 

04215 

04527 

04866 

05235 

05630 

06053 

06504 

069S4 

07495 

08042 

08624 

09239 

09888 

10572 

11294 

12054 

12853 

13689 

14558 

15459 

16395 

17375 

18400 

19469 

20584 

21751 

22977 

24263 

25605 

26996 

28427 

29895 

31396 

32938 

34530 

36183 

37898 

39675 

41502 

43360 

45231 

47106 

48982 

50874 

52798 

54734 

56650 

58542 

60408 

62246 

64017 

65678 

67227 

68686 

70088 

71422 

72666 

73842 

01524 

01604 

01696 

01795 

01903 

02019 

02143 

02276 

02420 

02576 

02745 

02928 

03125 

03340 

03573 

03828 

04108 

04413 

04746 

05107 

05495 

05911 

06353 

06826 

07329 

07867 

08440 

09046 

09686 

10361 

11072 

11823 

12613 

13439 

14298 

15189 

16115 

17085 

18100 

19159 

20265 

21422 

22640 

23917 

25251 

26633 

28057 

29519 

31013 

32549 

34136 

35784 

37496 

39271 

41096 

42954 

44827 

46703 

48581 

50477 

5240fi 

54348 

56270 

58170 

60044 

61891 

63672 

65342 

66901 

68369 

69781 

71123 

72376 

73561 

01485 
01563 
01652 
01748 
01853 
01966 
02087 
02217 
02357 
02509 
02674 
02852 
03044 
03254 
03482 
03732 
04005 
04304 
04630 
04985 
05365 
05774 
06209 
06673 
07168 
07698 
08262 
08860 
09491 
10156 
10859 
11599 
12380 
13197 
14046 
14927 
15844 
16803 
17809 
18859 
19955 
21102 
22311 
23579 
24905 
26279 
27696 
29150 
30638 
32168 
.33750 
35394 
37103 
38874 
40698 
42556 
44429 
46307 
48187 
50086 
52019 
53966 
55895 
57802 
59685 
61540 
63330 
65010 
66578 
68055 
69476 
70828 
72089 
73282 

01448 

01524 

01610 

01704 

01806 

01916 

02034 

02160 

02297 

02445 

02606 

02779 

02967 

03172 

03395 

03639 

03907 

04200 

04520 

04867 

05241 

05643 

06070 

06527 

07013 

07535 

08091 

08680 

09302 

09958 

10652 

113aT 

12154 

12962 

13801 

14673 

15580 

16530 

17525 

18566 

19652 

20791 

21990 

23250 

24567 

25934 

27343 

28790 

30271 

31795 

33372 

35011 

36716 

38485 

40308 

42164 

44038 

45916 

47799 

49701 

51638 

53591 

55526 

57439 

59330 

61194 

62993 

64682 

66258 

67744 

69174 

70534 

71804 

73006 

01413 

26          

01487 

27     

01571 

28           

01662 

29 

01762 

30      

01869 

31            

.01983 

32    

02106 

33            

02240 

34 

02383 

35       

02541 

36     

02710 

37           

02893 

38          

03094 

39      

03312 

40         

03550 

03812 

42       

.04100 

04413 

44       

04754 

45             

05121 

46           

05516 

47     

05936 

48           

06385 

49                

06864 

50    

07378 

51      

07926 

52       

08506 

53         

09120 

54      

09767 

10451 

56         

.11174 

57     

.11936 

58      

12734 

13564 

60    

14426 

15324 

62              

16264 

17250 

64    

18281 

19358 

66    

20487 

.21678 

68      

22929 

24237 

70             

25596 

71     

26998 

72             

28438 

73 

29913 

74    

31430 

75    

33001 

76      

34636 

77    

36337 

78         

38103 

79               

39924 

80    

41779 

81    

43653 

82             

45532 

83    

47416 

84 

85      

49321 
51262 

86    

53220 

87    

55161 

88    

57081 

89    

58979 

90    

60851 

91 

62659 

92   „„„..„.«, 

.64357 

93    

65942 

94   

67437 

95    ..I 

68875 

96 

70244 

97 „ 

98  „ „ -. -.... 

71522 
72732 
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Age 


12.2% 


12.4%       12.6%    ;    12.8%       13.0%       13.2%       13.4%       13.6% 


13.8%   14.0°'o 


99  .. 

100 

101 

102 

103 

104 

105 

106 

107 

108 


.76401 
.77494 
.78580 
79654 
.80724 
.81879 
.83005 
.84485 
.86311 
.89266 


109  ,  .94563 


.76117 
.77219 
.78315 
79399 
.80479 
.81646 
.82782 
.84277 
.86124 
.89114 
.94484 


.75834 
.76946 
.78052 
.79146 
.80236 
.81413 
.82560 
84071 
.85937 
88963 
.94405 


.75555 
76676 
.77791 
78894 
.79994 
.81183 
.82340 
.83866 
.85751 
.88812 
94326 


.75277 
.76408 
.77532 
.78645 
.79755 
.80954 
.82121 
.83662 
.85566 
.88662 
94248 


.75002 
76142 
77275 
78397 
.79517 
.80726 
.81904 
83459 
.85382 
.88513 
.94170 


.74730 
.75878 
.77021 
.78152 
79280 
.80501 
81688 
.83257 
.85199 
.88364 
.94092 


.74459 
75616 
76768 
.77908 
.79046 
80276 
.81474 
.83057 
85017 
.88216 
.94014 


.74191 
75357 
.76517 
.77666 
.78813 
80054 
81260 
.82857 
84835 
88068 
93937 


Table  90CM.— Life  Table  Applicable  After  April  30,  1999 


Age  X 
(1) 


l(x) 
(2) 


0 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

33 

34 

35 

36 


Age  X 
(1) 


i(x) 
(2) 


100000  37 
99064  I  38 
98992  39 
98944  I  40 
98907  I  41 
98877  42 
98850  43 
98826  44 
98803  45 
98783  46 
98766  f  47 
98750  48 
98734  49 
98713  50 
98681  51 
98635  52 
98573  53 
98497  54 
98409  55 
98314  56 
98215  57 
98113  58 
98006  ;  59 
97896  60 
97784  61 
97671  62 
97556  63 
97441  64 
97322  :  65 
97199  66 
97070  67 
96934  68 
96791  69 
96642  70 
96485  71 
96322  72 
96150  73 


95969  74  . 

95780  75  . 

95581  76  . 

95373  77  . 

95156  78  . 

94928  79  . 

94687  80  . 

94431  81  . 

94154  82  . 

93855  83  . 

93528  84  . 

93173  85  ., 

92787  86  . 

92370  87  .. 

91918  88  .. 

91424  89  . 

90885  90  .. 

90297  91  .. 

89658  92  .. 

88965  93  .. 

88214  94  .. 

87397  95  .. 

86506  96  .. 

85537  97  .. 

84490  98  .. 

83368  99  .. 

82169  100 

80887  101 

79519  102 

78066  103 

76531  104 

74907  105 

73186  106 

71357  107 

69411  108 

67344  109 

65154  110 


Age  X 

(1) 


73926 
75099 
76268 
.77426 
78582 
79832 
81049 
82659 
84655 
87922 
93860 


l(x) 
(2) 


62852 

60449 

57955 

55373 

52704 

49943 

47084 

44129 

41091 

37994 

34876 

31770 

28687 

25638 

22658 

19783 

17046 

14466 

12066 

9884 

7951 

6282 

4868 

3694 

2745 

1999 

1424 

991 

672 

443 

284 

175 

105 

60 

33 

17 

0 


(e)  Effective  dates.  This  section 
applies  after  April  30.  1999. 

§  20.2031 -7T    [Removed] 

Par.  13a.  Section  20.2031-7T  is 
removed. 

Par.  14.  Section  20.7520-1  is 
amended  by  revising  paragraphs  (a)(2). 
(b)(2),  (c)(1).  (c)(2)  and  (d)  to  read  as 
follows: 


§  20.7520-1    Valuation  of  annuities, 
unitrust  interests,  interests  for  life  or  term 
of  years,  and  remainder  or  reversionary 
interests. 

(a)  *   *    * 

(2)  In  the  case  of  a  transfer  to  a  pooled 
income  fund  with  a  valuation  date  after 
April  30.  1999,  see  §  1.642{c)-6(e)  (or, 
for  certain  prior  periods,  §  1.642(c)-6A 
of  this  chapter)  of  this  chapter  with 
respect  to  the  valuation  of  the  remainder 
interest. 


(b) 


(2)  Mortality-  component.  The 
mortality  component  reflects  the 
mortality  data  most  recently  available 
from  the  United  States  Census.  As  new 
mortality  data  becomes  available  after 
each  decennial  census,  the  mortalitv 
component  described  in  this  section 
will  be  revised  periodically  and  the 
mortality  component  tables  will  be 
published  in  the  regulations  at  that 
time.  For  decedents'  estates  with 
valuation  dates  after  April  30.  1999.  the 
mortality  component  table  (Table  90CM) 
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i.s  inr.ludod  in  <»  20.2031-7(d)(7).  See 
«»  20.203 1-7A  for  mortdlity  component 
tables  applicable  to  decedent's  estates 
with  valuation  dates  before  Mav  1,  1999 
(c)  *    *    • 

(1)  Regulation  sections  containing 
tables  with  mten'st  rates  between  4  2 
and  14  percent  for  valuation  dates  after 
April  30.  1999  Section  1.642(cM(Ri(«) 
of  this  chapter  contains  Table  S  used  for 
determining  the  present  value  of  a 
single  life  remainder  interest  in  a  pooled 
income  fund  as  defined  in  tj  1.642(c)-5 
of  this  chapter.  See  <i  l.B42(c)-6A  of  this 
chapter  for  single  life  remainder  factors 
applicable  to  valuation  dates  before  May 
1.  1999.  Section  l.t)64-4(e)(H)  of  this 
chapter  contains  Table  F  (payout 
factors)  and  Table  D  (actuarial  factors 
used  in  determining  the  present  value  of 
a  remainder  interest  postponed  for  a 
term  of  years).  Swiion  1.664— 4(e)(7)  of 
this  chapter  contains  Table  l)(l) 
(unitrust  single  life  remainder  factors). 
These  tables  are  u.sed  in  determining  the 
present  value  of  a  remainder  interest  in 

a  charitable  remainder  unitrust  as 
defined  in  *»  1.664-3  of  this  chapter  See 
^  1.664—4 A  of  this  chapter  for  unitrust 
single  life  remainder  factors  applicable 
to  valuation  dates  before  May  1.  1999. 
Section  20.2031-(d)(6)  contains  Table  B 
(actuarial  factors  used  in  determining 
the  present  value  of  an  interest  for  a 
term  of  years).  Table  K  (annuity  end-of- 
interval  adjustment  factors),  and  Table  ) 
(term  certain  annuity  heginning-of- 
interval  adjustment  factors).  Section 
20.2Q31-7(d)(7)  contains  Table  S  (single 
life  remainder  factors)  and  Table  90CM 
(mortality  components).  These  tables  are 
used  in  determining  the  pre.sent  value  of 
annuities,  life  estates,  remainders,  and 
reversions.  See  «»20.2031-7A  for  single 
life  remainder  factors  and  mortality 
components  applicable  to  valuation 
dates  before  May  1.  1999. 

(2)  Internal  Revenue  Service 
publications  containing  tables  with 
inten'st  rates  between  2  2  and  22 
percent  for  valuation  dates  after  April 
30.  1999  The  following  documents  are 
available  for  purchase  from  the 
Superintendent  of  Documents,  United 
States  Government  Printing  Office, 
Washington.  DC  20402: 

(i)  Internal  Revenue  Service 
Publication  1457.  "Actuarial  Values, 
Book  Aleph,"  (7-1999).  This 
publication  includes  tables  of  valuation 
factors,  as  well  as  examples  that  show 
how  to  compute  other  valuation  factors, 
for  determining  the  present  value  of 
annuities,  life  estates,  terms  of  vears, 
remainders,  and  reversions,  measured 
by  one  or  two  lives  These  factors  may 
also  be  used  in  the  valuation  of  interests 
in  a  charitable  remainder  annuity  trust 
as  defined  in  §  1.664-2  of  this  chapter 


and  a  pooled  income  fund  as  defined  in 
<»  1.642(c)-5  of  this  chapter.  See 
«»  20  2031-7A  for  publications 
containing  tables  for  valuation  dates 
before  May  1.  1999 

(ii)  Internal  Revenue  Service 
Publication  1458.  'Actuarial  Values. 
Book  Beth.  "  (7-1999).  This  publication 
includes  term  certain  tables  and  tables 
of  (me  and  two  life  valuation  factors  for 
determining  the  present  value  of 
remainder  interests  in  a  charitable 
remainder  unitrust  as  defined  in 
*»  1.664-3  of  this  chapter.  See  §  1.664- 
4A  of  this  chapter  for  publications 
containing  tables  for  valuation  dates 
before  May  1,  1999. 

(iii)  Internal  Revenue  Service 
Publication  1459.  "Actuarial  Values. 
Book  Gimel.  "  (7-1999).  This  publication 
includes  tables  for  computing 
depreciation  adjustment  factors.  See 
«» 1  1 70A-1 2  of  this  chapter 

(d)  Effective  date  This  section  applies 
after  April  30.  1989 

§  20.7520-1  T    [Rcmovad] 

Par,  15,  Section  20.7520-lT  is 
removed. 

PART  25— GIFT  TAX;  GIFTS  MADE 
AFTER  DECEMBER  31,  1954 

Par.  16.  The  authority  citation  for  part 
25  is  amended  bv  removing  the  entries 
for  Sections  25-2512-5T  and  25.7520- 
IT  to  read  in  part  as  follows: 

Authority:  Jhl'.SC  7H05  •    "    * 

§  25.25 1 2-0    [ AmendMJ] 

Par.  17.  Section  25.2512-0  is 
amended  bv  removing  the  entry  for 
^25.2512-5Tfrom  the  contents  listing. 

Par.  18.  Section  25.2512-5  is 
amended  bv  revising  paragraphs  (c).  (d) 
and  (e)  to  read  as  follows: 

§  25.2512-5    Valuation  of  annuities, 
unitrust  intsrasts.  interests  for  life  or  term 
of  years,  and  remainder  or  reversionary 
interests. 

>         •         *         •         * 

(c)  Actuarial  valuations  The  present 
value  of  annuities,  unitrust  interests,  life 
estates,  terms  of  years,  remainders,  and 
reversions  transferred  by  gift  after  April 
30.  1999,  is  determined  under  paragraph 
(d)  of  this  section.  The  present  value  of 
annuities,  unitrust  interests,  life  estates, 
terms  of  years,  remainders,  and 
reversions  transferred  by  gift  before  May 
1,  1999,  is  determined  under  the 
following  set;tions: 


Transfers 


After 


Before 


Applicable 
regulations 


Transfers 

Applicable 

After 

Before 

regulations 

12-31-70  

11-30-83 
04-30-89 

12-01-83 
05-01-89 
05-01-99 

25.251 2-5A(c) 
25  2512-5A(d) 
25  2512-5A(e) 

12-31-51 


01-01- 
01-01- 


52 
■71 


25  2512-5A(a) 
25  2512-5A(b) 


(d)  Actuarial  valuations  after  April 
30.  1999 — (1)  In  general.  Except  as 
otherwise  provided  in  paragraph  (b)  of 
this  section  and  §  25.7520-3(b)  (relating 
to  exceptions  to  the  use  of  prescribed 
tables  under  certain  circumstances),  if 
the  valuation  date  for  the  gift  is  after 
April  30,  1999,  the  fair  market  value  of 
annuities,  life  estates,  terms  of  years, 
remainders,  and  reversions  transferred 
after  April  30,  1999,  is  the  present  value 
of  such  interests  determined  under 
paragraph  (d)(2)  of  this  section  and  by 
use  of  standard  or  special  section  7520 
actuarial  factors.  These  factors  are 
derived  by  using  the  appropriate  section 
7520  interest  rate  and,  if  applicable,  the 
mortality  component  for  the  valuation 
date  of  the  interest  that  is  being  valued. 
See  §§  25.7520-1  through  25.7520-4. 
The  fair  market  value  of  a  qualified 
annuity  interest  described  in  section 
2702(b)(1)  and  a  qualified  unitrust 
interest  described  in  section  2702(b)(2) 
is  the  present  value  of  such  interests 
determined  under  §  25.7520-l(c). 

(2)  Specific  interests.  When  the  donor 
transfers  property  in  trust  or  otherwise 
and  retains  an  interest  therein, 
generally,  the  value  of  the  gift  is  the 
value  of  the  property  transferred  less  the 
value  of  the  donor's  retained  interest. 
However,  if  the  donor  transfers  property 
after  October  8,  1990,  to  or  for  the 
benefit  of  a  member  of  the  donor's 
family,  the  value  of  the  gift  is  the  value 
of  the  property  transferred  less  the  value 
of  the  donor's  retained  interest  as 
determined  under  section  2702.  If  the 
donor  assigns  or  relinquishes  an 
annuity,  life  estate,  remainder,  or 
reversion  that  the  donor  holds  by  virtue 
of  a  transfer  previously  made  by  the 
donor  or  another,  the  value  of  the  gift 
is  the  value  of  the  interest  transferred. 
However,  see  section  2519  for  a  special 
rule  in  the  ca.se  of  the  assignment  of  an 
income  interest  by  a  person  who 
received  the  interest  from  a  spouse. 

(i)  Charitable  remainder  trusts.  The 
fair  market  value  of  a  remainder  interest 
in  a  pooled  income  fund,  as  defined  in 
§  1.642(c)-5  of  this  chapter,  is  its  value 
determined  under  §  1.642(c}-6(e)  of  this 
chapter  (.see  §  1.642(c}-6A  for  certain 
prior  periods).  The  fair  market  value  of 
a  remainder  interest  in  a  charitable 
remainder  annuity  trust,  as  described  in 
§  1.664-2(a)  of  this  chapter,  is  its 
present  value  determined  under 
§  1.664-2(c)  of  this  chapter.  The  fair 
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market  value  of  a  remainder  interest  in 
a  charitable  romainder  unitrust.  as 
defined  in  ^  1.664-3  of  this  chapter,  is 
its  present  value  determined  under 
^  1.664^(e)  of  this  chapter.  The  fair 
market  value  nf  a  life  interest  or  term  for 
years  in  a  c;haritable  remainder  unitrust 
is  the  fair  market  value  of  the  property 
as  of  the  date  of  transfer  less  the  fair 
market  value  of  the  remainder  interest, 
determined  under  §  1.664-4(e)(4)  and 
(5)  of  this  chapter. 

(ii)  Ordinary-  remainder  and 
reversionary  interests.  If  the  interest  tu 
bo  valued  is  to  take  effect  after  a  definite 
number  of  years  or  after  the  death  of  one 
individual,  the  present  value  of  the 
interest  is  computed  by  multiplying  the 
value  of  the  property  by  the  appropriate 
remainder  intere.st  actuarial  factor  (that 
corresponds  to  the  applicable  section 
7520  interest  rate  and  remainder  interest 
period)  in  Table  B  (for  a  term  certain)  or 
the  appropriate  Table  S  (for  one 
measuring  life),  as  the  case  may  be. 
Table  B  is  contained  in  §  20.2031- 
7(d)(6)  of  this  chapter  and  Table  S  (for 
one  measuring  life  when  the  valuation 
date  is  after  April  30,  1999)  is  included 
in  «}  20.2031-7(d)(7)  of  this  chapter  and 
Internal  Revenue  Service  Publication 
1457.  See  §  20.2031-7A(e)(4)  of  this 
chapter  containing  Table  S  and  Life 
Table  80CNSMT  for  valuation  of 
interests  after  April  30.  1989,  and  before 
May  1.  1999.  For  information  about 
obtaining  actuarial  factors  for  other 
types  of  remainder  interests,  see 
paragraph  {d)(4)  of  this  section. 

(iii)  Ordinary  term-of-years  and  life 
interests.  If  the  interest  to  be  valued  is 
the  right  of  a  person  to  receive  the 
income  of  certain  propertv,  or  to  use 
certain  nonincome-producing  property, 
for  a  term  of  years  or  for  the  life  of  one 
individual,  the  present  value  of  the 
interest  is  computed  by  multiplying  the 
value  of  the  property  by  the  appropriate 
term-of-years  or  life  interest  actuarial 
factor  (that  corresponds  to  the 
applicable  section  7520  interest  rate  and 
term-of-years  or  life  interest  period). 
Internal  Revenue  Service  Publication 
1457  includes  actuarial  factors  for  an 
interest  for  a  term  of  years  in  Table  B 
and  for  the  life  of  one  individual  in 
Table  S  (for  one  measuring  life  when  the 
valuation  date  is  after  April  30,  1999). 
However,  term-of-years  and  life  interest 
actuarial  factors  are  not  included  in 
Table  B  in  §  20.2031-7(d)(6)  or  Table  S 
in  «i  20.2031-7(d)(7)  (or  in  §  20.2031- 
7A(e)(4))  of  this  chapter.  If  Internal 
Revenue  Service  Publication  1457  (or 
anv  other  reliable  source  of  tcrm-of- 
yoars  and  life  interest  actuarial  factors) 
is  not  conveniently  available,  an 
actuarial  factor  for  Uie  interest  may  be 
derived  mathematicallv.  This  actuarial 


factor  may  be  derived  by  subtracting  the 
correlative  remainder  factor  (that 
corresponds  to  the  applicable  section 
7520  interest  rate)  in  "Table  B  (for  a  term 
of  years)  in  §20.2031-7(d)(6)  of  this 
chapter  or  in  Table  S  (for  the  life  of  one 
individual)  in  §20.2031-7(d)(7)  of  this 
chapter,  as  the  case  may  be,  from 
1.000000.  For  information  about 
obtaining  actuarial  factors  for  other 
types  of  term-of-years  and  life  interests, 
see  paragraph  (d)(4)  of  this  section. 

(iv)  Annuities.  (A)  If  the  interest  to  be 
valued  is  the  right  of  a  person  to  receive 
an  annuity  that  is  payable  at  the  end  of 
each  year  for  a  term  of  years  or  for  the 
life  of  one  individual,  the  present  value 
of  the  interest  is  computed  by 
multiplying  the  aggregate  amount 
payable  annually  by  the  appropriate 
annuity  actuarial  factor  (that 
corresponds  to  the  applicable  section 
7520  interest  rate  and  annuity  period). 
Internal  Revenue  Service  Publication 
1457  includes  actuarial  factors  in  Table 
B  (for  an  annuity  payable  for  a  term  of 
years)  and  in  Table  S  (for  an  annuitv 
payable  for  the  life  of  one  individual 
when  the  valuatit)n  date  is  after  April 
30,  1999).  However,  annuity  actuarial 
factors  are  not  included  in  "Table  B  in 
§  20.2031-7(d)(6)  of  this  chapter  or 
Table  S  in  §  20.2031-7(d)(7)  (or  in 
§  20.2031-7A(e)(4))  of  this  chapter.  If 
Internal  Revenue  Service  Publication 
1457  (or  any  other  reliable  source  of 
annuity  actuarial  factors)  is  not 
conveniently  available,  an  annuitv 
factor  for  a  term  of  years  or  for  one  life 
may  be  derived  mathematically.  This 
annuity  factor  may  be  derived  bv 
subtracting  the  applicable  remainder 
factor  (that  corresponds  to  the 
applicable  section  7520  interest  rate  and 
annuity  period)  in  Table  B  (in  the  case 
of  a  term-of-years  annuity)  in  §  20.2031- 
7(d)(6)  of  this  chapter  or  in  Table  S  (in 
the  case  of  a  one-life  annuitv)  in 
§20.2031-7{d)(7)  of  this  chapter,  as  the 
case  may  be,  from  1.000000  and  then 
dividing  the  result  by  the  applicable 
section  7520  interest  rate  expressed  as  a 
decimal  number.  See  §20.2031- 
7(d)(2)(iv)  of  this  chapter  for  an  example 
that  illustrates  the  computation  of  the 
present  value  of  an  annuitv. 

(B)  If  the  annuity  is  payable  at  the  end 
of  semiannual,  quarterly,  monthly  or 
weekly  periods,  the  product  obtained  by 
multiplying  the  annuity  factor  by  the 
aggregate  amount  payable  annually  is 
then  multiplied  by  the  applicable 
adjustment  factor  set  forth  in  Table  K  in 
§  20.2031-7(d)(6)  of  this  chapter  at  the 
appropriate  interest  rate  component  for 
payments  made  at  the  end  of  the 
specified  periods.  The  provisions  of  this 
paragraph  (d)(2)(iv)(B)  are  illustrated  by 
the  following  example: 


Esiimplf  In  luly.  the  dont.r  agreed  to  pav 
ttie  annuitant  the  sum  o!  SIO.OOO  per  vear. 
payable  in  equal  semiannual  installments  al 
the  end  of  each  [period.  The  semiannual 
JnstallmKiils  are  to  be  made  on  each 
December  .■■list  and  lune  ;^Oth   The  annuity  is 
payable  until  the  annuitant^  death.  On  the 
date  of  the  agreement,  the  annuitant  is  68 
\ears  and  .'i  months  old.  The  donee 
annuitant's  age  is  treated  as  68  (or  purposes 
of  computing  the  present  \alueofthe 
annuity.  The  section  7,520  rate  on  the  date  of 
the  agreement  is  10. fi  percent.  I'nder  Table 
S  in  «!20.20.-^l-7(d)(7lofthis  chapter,  the 
factor  at  10. fi  perc:ent  for  determining  the 
present  \alue  of  a  remainder  interest  pa\ahle 
al  the  death  of  an  indi\  idual  aged  f>8  is 
.29691.  Coinerting  the  remainder  factor  to  an 
annuity  factor,  as  des{  ritied  abo\e.  the 
annuity  factor  for  determining  the  present 
\'aiue  of  an  annuit\  transferred  to  an 
individual  age  68  is  6.6.329  (1.00000  minus 
.29691  divided  bv  .106).  The  adjustment 
factor  from  Table  Kin**  20  20:il-7(d)(6)  of 
this  chapter  in  the  column  for  pavments 
made  at  the  end  of  eai  h  semiannual  ()eriod 
at  the  rate  of  10.6  percent  is  1.0258.  The 
aggregate  annual  amount  of  the  annuitv  . 
SlO.OOO.  is  multiplied  b>  the  factor  6.6329 
and  the  product  multiplied  b\  1.02.58  The 
present  value  of  the  donees  annuitv  is, 
therefore.  S68.040.29  (SlO.OOO  x  6.6329  x 
1.0258) 

(C)  If  an  annuity  is  payable  at  the 
beginning  of  annual,  semiannual, 
quarterly,  monthly,  or  weeklv  periods 
for  a  term  of  years,  the  value  of  the 
annuity  is  computed  by  multiplying  the 
aggregate  amount  payable  annually  by 
the  annuity  factor  described  in 
paragraph  (d)(2)(iv)(A)  of  this  section: 
and  the  product  so  obtained  is  then 
multiplied  bv  the  adjustment  factor  in 
Table  I  in  §  20.203  l-7(d)(6)  of  this 
chapter  at  the  appropriate  interest  rate 
component  for  payments  made  at  the 
beginning  of  specified  periods.  If  an 
annuity  is  payable  at  the  beginning  of 
annual,  semiannual,  quarterly,  monthly, 
or  weekly  periods  for  one  or  more  lives, 
the  value  of  the  annuity  is  the  sum  of 
the  first  payment  plus  the  present  value 
of  a  similar  annuity,  the  first  pavment 
of  which  is  not  to  be  made  until  the  end 
of  the  payment  period,  determined  as 
provided  in  paragraph  (d){2)(iv)(B)  of 
this  section. 

(v)  Annuity  and  unitrust  interests  for 
a  term  of  years  or  until  the  prior  death 
of  an  individual — (A)  Annuitv  interests. 
The  present  value  of  an  annuity  interest 
that  is  payable  until  the  earlier  to  occur 
of  the  lapse  of  a  specific  number  of 
years  or  the  death  of  an  individual  mav 
be  computed  with  values  from  the  tables 
in  §  20.2031-7(dH6)  and  (d)(7)  ot  this 
chapter  as  described  in  the  following 
example: 

Esample.  The  donor  transfers  Si 00.000 
into  a  trust  and  retains  the  right  to  receive 
an  annuilx  from  tlie  trust  in  the  amount  of 
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Sfi.OOO  per  vnai\  paVHlilf  in  t«iii.il  stMiiiaiiiui.il 
iiistallniHiits  at  the  eiul  uf  tMi  h  pt^riod   Thf 
sumiannual  inslalliiK-nls  arc  lu  b»'  made  (in 
tM(  h  lunn  tOth  ami  [)i'(  finbcr  Ust    I'lic 
amiiiitv  is  pavalilf  fur  HI  mmis  or  uiilil  llif 
donor's  prior  death   Al  tlic  tiiiit"  of  thf 
Iransfur.  thr  donor  is  Vi  visits  and  H  riionttis 
old.  The  donor's  a^t:  is  lakt'ii  as  hO  for 
purposes  of  cornpiitinjj  the  present  value  ut 


the  retained  aniiuitv    The  section  7S2n  rate 
for  the  month  in  whit  h  the  transfer  o(.i  urred 
is  'I.H  pen  ent    1  tie  present  value  of  the 
donors  retained  interest  is  S^I.t. 709.1). 
di'termined  as  follows: 

lAHI.l-:   S   value   at   <)  8   perrent, 

agefiO    21660 

lABLK   S   value   at   9.8    percent. 

age  70  34762 


TABLK  90(:M  value  al  age  70  

T.\BLE  90C:.M  value  at  age  60  

TABLE   B   value  at   9.8   pen  ent. 

10  vears   

T.ABLE  K  value  at  9.8  percent  .... 


.713,57 
.853H7 

H92624 
1.0239 


Factor  for  donor's  retained  interest  ut  9.8 
(lercent' 


ll.(XKXX)-.:i669)- (.392624  X  (71357/85537)  x(l.()0000-.34762)) 
~  1)98 


=  5.8126Fc 


F'resent  value  of  donor's  retained  interest 
($6,000  X  5.8126  x  1 .0239). ..$35, 709. 13 

(B)  Vnitrust  interests.  The  present 
value  of  a  unitrust  interest  that  is 
payable  until  the  earlier  to  occur  of  the 
lap.se  of  a  specific  number  of  years  or 
the  death  of  an  individual  may  be 
computed  with  values  from  the  tables  in 
§§  l.B64-4(e)(6)  and  (e)(7)  and 
§  20.2031-7(d)(7)  of  this  chapter  as 
described  in  the  following  example: 

Example  The  donor  who.  as  of  the  nearest 
birthday,  is  60  vears  old,  transfers  SIOO.OOO 
to  a  unitrust  on  lanuarv  1st.  The  trust 
instrument  reiiuires  that  each  year  the  trust 
pay  to  the  donor,  m  e(^ual  semiannual 
installments  on  June  tOth  and  December 
:)lst.  6  percent  of  the  fair  market  value  of  the 


trust  assets,  valued  as  of  January  1st  eai  h 
year,  for  10  years  or  until  the  prior  death  of 
the  donor    The  section  7,520  rate  for  the 
lanuarv  in  which  the  transfer  occurred  is  9.8 
pen  ent.  I  'nder  Table  F(9.8)  in  ti  1  664-4(e)(6) 
of  this  chapti^r,  the  appropriate  adjustment 
factor  is  .932.539  for  semiannual  payments 
payable  at  the  end  of  the  semiannual  period 
The  adjusted  payout  rate  is  5  .595  percent 
|6"'.,  X  .932539).  The  present  value  of  the 
donor's  retained  interest  is  $40,848.00 
determined  as  follows: 
T.\BLE  l'(l)  value  at  5  6  pen.ent, 

age  60  35375 

TABLE  \'{\]  value  at  5.6  percent. 

age  70  49342 

lABLE  90C:M  value  at  age  70  71357 

lABLE  90C:M  value  at  age  60  85537 

TABLE   D  value  al   5.6  percent, 

10  years    561979 


Kaitor  for  donor's  retained  intertjsl  at  5  6 
[lerrent: 

(1.000000  -  .35375)  -  (.561979  x 
(71357/85537) X  (1.000000  - 
.49342))  =  .40876 

TABLE  Ij'(l)  value  at  5.4  percent, 

age  60  36542 

TABLE  L'(l|  value  at  5.4  percent, 

age  70  .50473 

TABLE  90CM  value  at  age  70  71357 

TABLE  90CM  value  at  age  60  85537 

T.-\BLE  D  value  at   5.4   percent, 

10  years   573999 

Factor  for  donor's  retained  interest  at  5.4 
percent: 


( l.(XKKX¥)-.36542)  -  (.573999  X  ( 7 1 357/85537)  X  (1.000000-50473))  =  39742 

Difference...  0.1134 


Interpolation  adjustment 

5.595^^  -  5.4%  _ 
0.2'/f 


.01134 


X    =  .01106 

Factor  at  5.4  jiercent.  a^e  (iO  .39742 

Plus:  Interpolation  adjustment   ...  .01106 

interpolated  Fai  lor  40848 

['resent  value  of  donor's  retained  interest' 
($100,000  X  .40848) $40,848.00 

(3)  Transitional  rule.  If  the  valuation 
date  of  a  transfer  of  property  by  gift  is 
after  April  30.  1999,  and  before  )ulv  1, 
1999,  the  fair  market  value  of  the 
interest  transferred  is  determined  by  use 
of  the  section  7520  interest  rate  for  the 
month  in  which  the  valuation  date 
occurs  (see  (^tj  25.7520-l(b)  and 
25.7520-2(a)(2))  and  the  appropriate 
actuarial  tables  under  either  paragraph 
(d)(2)  of  this  .section  or  «»  25.2512-5A(e), 
at  the  option  of  the  donor.  However, 
with  respect  to  each  individual 
transaction  and  with  respect  to  all 
transfers  occurring  on  the  valuation 


date,  the  donor  must  use  the  same 
actuarial  tables  (for  example,  gift  and 
income  tax  charitable  deductions  with 
respect  to  the  same  transfer  must  be 
determined  based  on  the  same  tables, 
and  all  transfers  made  on  the  same  date 
must  be  valued  based  on  the  same 
tables). 

(4)  Publications  and  actuarial 
computations  by  the  Internal  Revenue 
Ser\'ice  Many  standard  actuarial  factors 
not  included  in  §§  20.2031-7(d)(6)  or 
(d)(7)  of  this  chapter  are  included  in 
Internal  Revenue  Service  Publication 
1457.  "Actuarial  Values,  Book  Aleph." 
(7-1999).  Internal  Revenue  Service 
Publication  1457  also  includes 
examples  that  illustrate  how  to  compute 
many  special  factors  for  more  unusual 
situations.  A  copy  of  this  publication  is 
available  for  purchase  from  the 
Superintendent  of  Documents,  United 
States  Government  Printing  Office, 
Washington,  DC  20402.  See  §25. 2512- 
5A  for  publications  containing  actuarial 
factors  for  valuing  interests  for  which 
the  valuation  date  is  before  May  1,  1999. 
If  a  special  factor  is  required  in  the  case 
of  a  completed  gift,  the  Service  may 
furnish  the  factor  to  the  donor  upon  a 


request  for  a  ruling.  The  request  for  a 
ruling  must  be  accompanied  by  a 
recitation  of  the  facts  including  a 
statement  of  the  date  of  birth  for  each 
measuring  life,  the  date  of  the  gift,  any 
other  applicable  dates,  and  a  copy  of  the 
will,  trust,  or  other  relevant  documents. 
A  request  for  a  ruling  must  comply  with 
the  instructions  for  requesting  a  ruling 
published  periodically  in  the  Internal 
Revenue  Bulletin  (see  §§601.201  and 
601.601(d)(2)(ii)(b)  of  this  chapter)  and 
include  payment  of  the  required  user 
fee. 

(e)  Effective  dates.  This  section 
applies  after  April  30,  1999. 

§  25.251 2-5T    [Removed] 

Par.  19.  Section  25.2512-5T  is 
removed. 

Par.  20.  Section  25.7520-1  is 
amended  by  revising  paragraphs  (b)(2), 
(c)(1),  (c){2J  and  (d)  to  read  as  follows: 

§  25.7520-1     Valuation  of  annuities, 
unitrust  interests,  Interests  for  life  or  term 
of  years,  and  remainder  or  reversionary 
Interests. 

***** 

(b)*   *   * 
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(2)  Mortality  component.  The 
mortality  component  reflects  the 
mortality  data  most  recently  available 
from  the  United  States  Census.  As  new 
mortality  data  becomes  available  after 
each  decennial  census,  the  mortality 
component  described  in  this  section 
will  be  revised  periodically  and  the 
mortality  component  tables  will  be 
published  in  the  regulations  at  that 
time.  For  gifts  with  valuation  dates  after 
April  30,  1999,  the  mortality  component 
table  (Table  90CM)  is  included  in 
§  20.2031-7(d)(7)  of  this  chapter.  See 
§20.2031-7Aofthis  chapter  for 
mortality  component  tables  applicable 
to  decedent's  estates  with  valuation 
dates  before  May  1,  1999. 

(c)  *    *    * 

(1)  Regulation  sections  containing 
tables  with  interest  rates  between  4.2 
and  14  percent  for  valuation  dates  after 
April  30,  1999.  Section  1.642(c)-6(e)(6) 
of  this  chapter  contains  Table  S  used  for 
determining  the  present  value  of  a 
single  life  remainder  interest  in  a  pooled 
income  fund  as  defined  in  §  1.642(c)-5 
of  this  chapter.  See  §  1.642(c)-6A  for 
single  life  remainder  factors  applicable 
to  valuation  dates  before  May  1,  1999. 
Section  1.664-4(e)(6)  of  this  chapter 
contains  Table  F  (payout  factors)  and 
Table  D  (actuarial  factors  used  in 
determining  the  present  value  of  a 
remainder  interest  postponed  for  a  term 
of  years).  Section  1.664^(e)(7)  of  this 
chapter  contains  Table  U(l)  (unitrust 
single  life  remainder  factors).  These 
tables  are  used  in  determining  the 
present  value  of  a  remainder  interest  in 
a  charitable  remainder  unitrust  as 


defined  in  §  1.664-3  of  this  chapter.  See 
§  1.664-4A  for  unitrust  single  life 
remainder  factors  applicable  to 
valuation  dates  before  May  1,  1999. 
Section  20.2031-7(d)(6)  of  this  chapter 
contains  Table  B  (actuarial  factors  used 
in  determining  the  present  value  of  an 
interest  for  a  term  of  years).  Table  K 
(annuity  end-of-interval  adjustment 
factors).  Table  J  (term  certain  annuity 
beginning-of-interval  adjustment 
factors).  Section  20.2031-7(d)(7)  of  this 
chapter  contains  Table  S  (single  life 
remainder  factors)  and  Table  90CM 
(mortality  components).  These  tables  are 
used  in  determining  the  present  value  of 
annuities,  life  estates,  remainders,  and 
reversions.  See  §  20.2031-7A  of  this 
chapter  for  single  life  remainder  factors 
and  mortality  components  applicable  to 
valuation  dates  before  May  1,  1999. 

(2)  Internal  Revenue  Senice 
publications  containing  tables  with 
interest  rates  between  2.2  and  22 
percent  for  valuation  dates  after  April 
30,  1999.  The  following  documents  are 
available  for  purchase  from  the 
Superintendent  of  Documents,  United 
States  Government  Printing  Office, 
Washington,  DC  20402: 

(i)  Internal  Revenue  Service 
Publication  1457,  "Actuarial  Values, 
Book  Aleph,"  (7-1999).  This 
publication  includes  tables  of  valuation 
factors,  as  well  as  examples  that  show 
how  to  compute  other  valuation  factors, 
for  determining  the  present  value  of 
annuities,  life  estates,  terms  of  years, 
remainders,  and  reversions,  measured 
by  one  or  two  lives.  These  factors  may 
also  be  used  in  the  valuation  of  interests 


in  a  charitable  remainder  annuity  trust 
as  defined  in  §  1.R64-2  of  this  chapter 
and  a  pooled  income  fund  as  defined  in 
§  1.642(c)-5  of  this  chapter.  See  §  25- 
2512-5A  for  publications  containing 
tables  for  valuation  dates  before  May  ] . 
1999. 

(ii)  Internal  Revenue  Service 
Publication  1458.  "Actuarial  Values. 
Book  Beth,"  (7-1999).  This  publication 
includes  term  certain  tables  and  tables 
of  one  and  two  life  valuation  factors  for 
determining  the  present  value  of 
remainder  interests  in  a  charitable 
remainder  unitrust  as  defined  in 
§  1.664-3  of  this  chapter.  See  §  1.664- 
4A  of  this  chapter  for  publications 
containing  tables  for  valuation  dates 
before  May  1.  1999. 

(iii)  Internal  Revenue  Service 
Publication  1459.  "Actuarial  Values. 
Book  Gimel.  "  (7-1999).  This  publication 
includes  tables  for  computing 
depreciation  adjustment  factors  See 
§  1.170A-12  of  this  chapter. 

(d)  Effective  date.  This  section  applies 
after  April  30.  1989. 

§  25.7520-1  T    [Removed] 

Par.  21.  Section  25.7520-lT  is 
removed. 

PARTS  1,  20  AND  25— [AMENDED] 

Par.  22.  In  the  list  below,  for  each 
section  indicated  in  the  left  column, 
remove  the  language  in  the  middle 
column  and  add  the  language  in  the 
right  column: 


Section 


Remove 


Add 


1  170A-1 2(e)(2),  following  the  formula 

1 .642(c)-6A(e)(2)(ii),  last  sentence  

1  642(c)-6A(e){3)  

1  642(c)-6A(e)(4),  last  sentence  

1  664-1  (a)(6).  introductory  text  


1.664-4(e)(6).  second  sentence 


1 .664-4A(e)(4),  fifth  sentence  

1 .664-4A(e)(4),  last  sentence  

1 .664-4A(e)(5),  fourth  sentence  ... 

1 .664-4A(e)(5),  last  sentence  

1.7520-1  (a)(2)  

20.2031 -7A(e)(1),  first  sentence  ... 

20.205&-2(f)(4)  

25.2512-5A(e)(1),  first  sentence  .. 

25.7520-1  (a)(2)  

25.7520-3(b)(2)(v),  Example  5  (iii) 


§20.2031-7T  §20.2031-7 

§  1 .642(c>-6T(e)(3)(ii)  §  i  642(c)-6(e)(3)(ii) 

§  1 .642(c)-6T(e)(4)  §  1 .642(c)-6(e)(4) 

§  1 .642(c)-6T(e)(5)  §1.642(c)-6(e)(5) 

§§  1 .664-^T(e),  1 .664-4T(e)  and  1  664-4A(d)  and  (e)  §§1  664-^(e)  and 

1  664-4A(d)  and  (e) 

§  1 .664-4T(e)(7) paragraph  (e)(5)  of  this 

§1.664-^T(e)(4)  §1.664-4(e)(4) 

§  1 .664-4T(e)(4) §  1  664^(e)(4) 

§1.664-4T(e)(5) §  1  664^(e)(5) 

§  1 .664-4T(e)(5) §  1 .664^(e)(5) 

§  1 .642(c)-6T(e) §  i  .642(c)-6(e| 

§20.2031-7T(d)  §20  2031-7(d) 

§20.2031-7T(d)  §20.2031-7(d) 

§ 25.251 2-5T(d)  §25.2512-5(d) 

§1.642(c)-6T(e)  §  1  642(c)-6(e) 

§  20.2031 -7T(d)(7) §20  2031-7(d)(7) 
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NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Parts  170  and  171 
RIN315O-AG50 

Revision  of  Fee  Schedules;  100%  Fee 
Recovery,  FY  2000 

AGENCY:  Nuclear  Regulatory 

Commission. 

action:  Final  rule. 


SUMMARY:  The  Nuclear  Regulatory 
(Commission  (NRC.)  is  amending  the 
licensing,  inspection,  and  annual  fees 
charged  to  its  applicants  and  licensees. 
The  amendments  are  necessan,-  to 
implement  the  Omnibus  Budget 
Reconciliation  Act  of  1990  (C)BRA-9()). 
as  amended,  which  mandates  that  the 
NRC:  recover  approximately  100  percent 
of  its  budget  authority  in  Fiscal  Year 
(FY)  2000.  less  amounts  appropriated 
from  the  Nuclear  Waste  Fund  (NVVF). 
The  amount  to  be  recovered  for  FY  2000 
is  approximately  $447  0  million 
EFFECTIVE  DATE:  August  11.  2000 
ADDRESSES:  Copies  of  comments 
received  and  the  agency  work  papers 
that  support  these  final  changes  to  11) 
C:FR  Parts  170  and  171  may  be 
examined  at  the  NRC  Publu;  Document 
Room.  2120  L  Street.  NW,  Washington. 
DC  20555.  Comments  received  may  also 
be  viewed  via  the  NRtVs  interactive 
rulemaking  website  http.// 
ruleforum.llnl.gov)  This  site  provides 
the  ability  to  upload  comments  as  files 
(any  fonnat).  if  vour  web  browser 
supports  that  function   For  information 
about  the  interactive  rulemaking  site, 
contact  Ms.  Carol  Gallagher.  :U)1-415- 
5905;  e-mail  CACMnn:.eov 

With  the  exception  of  restricted 
information,  documents  created  or 
received  at  the  NRC  after  November  1. 
1999,  are  also  available  electronically  at 
the  NRC's  Public  Electronic  Reading 
Room  on  the  Internet  at  http:// 
www. nrcgov/i\'RC/ADAMS/in(ifX. html 
From  this  site,  the  public  can  gain  entry 
into  the  NRCls  Agencywide  Document 
Access  and  Management  .System 
(ADAMS),  which  provides  text  and 
image  files  of  NRCTs  public  documents 
For  more  information,  contact  the  NRC 
Public  Document  Room  (PDR)  Reference 
staff  at  1-800-397-4209.  202-634-.327:i 
or  by  email  to  pdi^nn  gov 
FOR  FURTHER  INFORMATION  CONTACT: 
Glenda  Jackson.  Office  of  the  Chief 
Financial  Officer,  US  Nuclear 
Regulatory  Commission.  Washington. 
DC  2055.5-0001,  Telephone  301-415- 
6057. 

SUPPLEMENTARY  INFORMATION: 

I   Brii  kgrounil. 


II  Knsponses  to  Comments. 

III.  Final  Action. 

IV   Voluntan-  Const-nsus  Standards 

V.  Environmental  Impact:  CCategorica! 

Exclusion. 

VI.  Paperwork  Reduction  .^c.t  .Statement. 

VII  KHgulatoPf  Analysis. 

VIII  ReRulalnr\  Flexibility  Analysis. 
l.X   Brfckfit  .^nalysis 

X.  .Small  Business  RegulatorN'  Enforcement 
Fairnes.s  .\i\ 

I,  Background 

OBRA-90.  as  amended,  requires  that 
the  NRC  recover  approximately  100 
percent  of  its  budget  authority,  less  the 
amount  appropriated  from  the 
Department  of  Energy  (DOE) 
administered  Nuclear  Waste  Fund 
(NWF).  Certain  NRC  costs  related  to 
reviews  and  other  assistance  provided 
to  the  Department  of  Energy  (DOE)  and 
other  Federal  agencies  are  excluded 
from  the  fee  recovery  requirement  for 
FY  2000  by  the  FY  2000  Energy  and 
Water  Development  Appropriations  Act. 

The  NRC  assesses  two  types  of  fees  to 
recover  its  budget  authority.  First, 
license  and  inspection  fees,  established 
at  10  CFR  Part  170  under  the  authority 
of  the  Independent  Offices 
Appropriation  Act  of  1952  (lOAA),  31 
use.  9701.  recover  the  NRC's  costs  of 
providing  special  benefits  to  identifiable 
applicants  and  licensees.  Examples  of 
the  services  provided  by  the  NRC  for 
which  these  fees  are  assessed  are  the 
review  of  applications  for  the  issuance 
of  new  licenses,  approvals  or  renewals, 
and  amendments  to  licenses  or 
approvals.  .Second,  annual  fees, 
established  in  10  CFR  Part  171  under 
the  authority  of  OBRA-90,  recover 
generic  and  other  regulator*'  costs  not 
recovered  through  10  CFR  Part  170  fees. 

This  final  rule  is  ba-sed  on  the  current 
100  percent  fee  recovery  requirement 
under  OBRA-90.  To  address  fairness 
and  equity  concerns  related  to  NRC 
licensees  paving  for  agency  expenses 
which  df)  not  provide  a  direct  benefit  to 
them,  the  NRC  has  submitted  legislation 
to  the  Congress  which  would  reduce  the 
fee  recoverv'  amount,  beginning  in  FY 
2001   The  Senate  has  passed  legislation 
that  would  reduce  the  fee  recovery 
amount  to  98  percent  for  FY  2001,  and 
further  reduce  the  fee  recover^'  amount 
by  an  additional  two  percent  per  year  in 
FYs  2002  through  2004,  and  by  4 
percent  in  FY  2005,  for  a  final  fee 
recovery  requirement  of  88  percent  in 
FY  2005. 

Also,  in  the  FY  1999  final  fee  rule 
publLshed  June  10,  1999  (64  FR  31450), 
the  NRC;  responded  to  a  comment 
requesting  that  NRC  designate  as  small 
entities,  for  reduced  fee  purposes,  all 
those  companies  with  small  business 
certification  under  the  U.S.  Small 


Business  Administration's  (SBA)  Small 
Disadvantaged  Business  Program, 
commonly  known  as  the  8(a)  Program. 
The  Commission  agreed  to  give  further 
consideration  to  the  issue  raised  by  this 
commenter. 

The  Commission  has  declined  to 
adopt  the  suggested  approach,  for  the 
following  reasons.  On  April  11,  1995  (60 
FR  18344),  the  NRC  promulgated  a  final 
rule,  after  notice  and  comment 
rulemaking,  that  revised  its  size 
standards.  The  final  rule  established  the 
small  entity  classification  applicable  to 
small  busines.ses  as  follows.  Those 
companies  providing  services  having  no 
more  than  $5  million  in  average  annual 
gross  receipts  over  its  last  three 
completed  fiscal  years,  or,  for 
manufacturing  concerns,  having  an 
average  of  500  or  fewer  employees 
during  the  preceding  12-month  period 
qualify  as  small  entities  (10  CFR  2.810). 

The  NRC  promulgated  this  rule 
pursuant  to  Section  3(a)(2)  of  the  Small 
Business  Act,  which  permits  Federal 
agencies  to  establish  size  standards  via 
notice  and  comment  rulemaking,  subject 
to  the  approval  of  the  SBA 
Administrator.  Unlike  the  NRC,  the 
SBA's  Standard  Industrial  Classification 
(SIC)  System  establishes  size  standards 
based  on  types  of  economic  activity  or 
industry,  the  NRC  rule,  which  the  SBA 
approved,  established  generic  size 
standards  for  small  businesses  because 
NRC's  regulatory'  scheme  is  not  well 
suited  to  setting  standards  for  each 
component  of  the  regulated  nuclear 
industry'. 

n.  Responses  to  Comments 

The  NRC  published  a  proposed  rule 
that  presented  the  amendments 
necessary  to  revise  the  licensing, 
inspection,  and  annual  fees  charged  to 
its  licensees  and  applicants  for  FY  2000 
on  March  27.  2000  (65  FR  16250).  A 
total  of  1 3  comments  were  received  on 
the  proposed  rule.  Many  of  the 
comments  were  similar  in  nature  These 
conunents  have  been  grouped,  as 
appropriate,  and  addressed  as  single 
issues  in  this  final  rule. 

The  comments  are  as  follows: 

A.  Legal  Issues 

1.  NRC's  Interpretations  of  OBRA-90 
andlOAA 

Comment.  Several  commenters  again 
raised  questions  about  the  NRC's  legal 
interpretations  of  OBRA-90  and  the 
lOAA.  For  example,  some  commenters 
argued  that  OBRA-90  prohibits 
exemptions  from  Part  170  fees,  and  that 
accordingly  the  NRC  must  charge 
federal  agencies,  state  agencies,  and 
state  licensees  fees  under  Part  170  for 
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specific  services  rendered.  The  same 
commenters  claim  that  the  current  fee 
structure  denies  reactor  licensees  duo 
process  and  equal  protection  under  the 
U.S.  Constitution.  . 

Response.  These  arguments  are  not 
new.  all  having  been  raised  by  the  same 
commenters  when  the  fee  schedules 
were  revised  for  FY  1999.  In  the  FY 
1999  final  fee  rule,  the  NRC  carefully  set 
forth  both  these  comments  and  the 
NRC's  respon.ses  to  them.  The  NRC's 
response  explained  how  the  current  fee 
structure  fully  complies  with  all 
statutory  and  constitutional 
requirements.  Because  last  year's 
discussion  was  sufficiently  detailed, 
and  because  there  have  been  no  new 
legal  developments  over  the  past  year 
that  would  call  for  a  different  resolution 
of  the  issues,  interested  parties  are 
referred  to  the  FY  1999  final  fee  rule 
responses  to  comments  (64  FR  31448- 
50:  June  10.  1999). 

However,  there  is  one  update  to  the 
discussion  in  the  June  10.  1999.  final 
rule  that  outlines  actions  NRC  has  taken 
over  the  past  six  years  to  reduce  any 
residual  inequity  and  unfairness  in  the 
current  fee  structure  (64  FR  31450;  June 
10.  1999).  Among  those  actirns  has  been 
c:onsistent  support  for  legislation  that 
would  address  the  remaining  fairness 
and  equity  issues  by  decreasing  the 
amount  of  NRC's  budget  to  be  recovered 
through  fees.  The  Senate  has  passed 
legislation  that  would  reduce  the  fee 
recovery'  amount  by  2  percent  per  year 
in  FYs  2001  through  2004,  and  by  4 
percent  in  FY  2005,  resulting  in  a  final 
fee  recovery  requirement  of  88  percent 
inFY2005'(S.  1627). 

2.  Information  Provided  by  NRC  in 
Support  of  Proposed  Rule 

Comment.  One  commenter 
complained  that,  in  deriving  the  FY 
2000  annual  fees  by  simply  escalating 
last  year's  fee  by  1.4  percent,  the  NRC 
has  not  given  "any  consideration  "  to 
whether  underlying  costs  have  any 
rational  connection  to  reactor  regulation 
or  any  consideration  of  whether  the 
total  assessment  is  as  fair  and  equitable 
as  is  feasible.  The  commenter  also 
claims  that  the  proposed  rule  fails  to 
provide  "any  explanation  and 
accounting  of  the  expenses  that  are 
covered  by  this  charge,"  and  thus 
"denies  the  companies  a  meaningful 
opportunity  to  comment.  " 

Another  commenter  indicated  that, 
under  the  provisions  of  the 
Administrative  Procedure  Act.  the  NRC 
has  not  provided  sufficient  information 
to  enable  licensees  to  evaluate  costs.  For 
instance,  the  NRC  should  provide 
detailed  cost  information  associated 
with  each  component  of  reactor 


regulation  and  other  generic  costs.  The 
commenter  believes  this  would  provide 
for  more  effective  feedback  and 
comment  and  would  promote  increased 
Commission  efficiency  because  the  costs 
of  services  and  other  agency  expenses, 
such  as  overhead,  would  be  more  visible 
to  stakeholders.  The  commenter  also 
requested  that  NRC  provide  a  more 
detailed  account  of  major  research 
contracts,  their  purpose,  and  their  costs. 

Response.  The  NRC  believes  there  is 
nothing  obscure  about  the  1.4  percent 
increase  in  annual  fees  or  its  relation  to 
reactor  regulation.  The  FY  2000 
proposed  rule  clearly  describes  the 
calculation  that  leads  to  the  1.4  percent 
increase  (65  FR  16251,  16253^:  March 
27.  2000).  This  calculation  is  also 
repeated  in  this  final  rule.  In  addition, 
the  proposed  rule  announced  the 
availability  of  the  agency's  work  papers 
that  support  these  calculations. 
Furthermore,  the  NRC  has  made 
available  in  the  Public  Document  Room 
NUREG-llOO.  Volume-15.  "Budget 
Estimates  and  Performance  Plan.  Fiscal 
Year  2000  (February  1999)."  This 
document  discusses  the  NRC's  budget 
for  FY  2000  in  detail,  including  the 
activities  to  be  performed  in  each 
strategic  arena.  Reactor-related  research 
activities  are  described  under  the 
Nuclear  Reactor  Safety  arena.  These 
explanations  satisfy  all  legal 
requirements  and  afford  commenters 
ample  information  upon  which  to  base 
their  comments. 

The  fact  that  the  NRC  decided  to 
derive  the  FY  2000  annual  fees  by 
means  of  a  percentage  increase  in  no 
way  indicates  that  the  fee  was  derived 
without  regard  to  the  costs  of  reactor 
regulation.  To  the  contrary,  the  ver\- 
decision  to  proceed  by  percentage 
increase  is  based  on  a  consideration  of. 
among  other  things,  whether  there  has 
been  a  substantial  change  in  the 
magnitude  of  the  budget  allocated  to  a 
specific  class  of  licensees.  The  percent 
change  method  exists  not  so  the  agency 
can  avoid  the  effort  of  making  the  best 
possible  match  between  fees  and 
services,  but  rather  to  give  licensees 
some  cost  stability.  Last  year  the  NRC 
solicited  comment  on  whether  it  should 
retain  the  percent  change  method  or 
rebaseline  annual  fees  every  year  (63  FR 
15884;  April  1,  1999).  The  majority  of 
commenters  favored  continued  use  of 
the  percent  change  method  because  thev 
desired  some  stability  in  fees.  The 
Commission  has  retained  this  method, 
with  the  additional  provision  that  fees 
will  be  rebaselined  at  least  ever\'  three 
years. 

The  total  budgeted  amount  to  be 
recovered  in  FY  2000  through  fees 
charged  to  NRC  applicants  and  licensees 


actually  decreased  by  approximately 
S2.6  million  from  the  FY  1999  level. 
The  slight  increase  in  annual  fees  is 
therefore  primarily  a  result  of  the 
absence  of  a  carr^'over  from  prior  years, 
a  decrease  in  estimated  payments  for 
prior  year  invoices,  and  a  reduction  in 
the  number  of  licensees.  Although 
inflation  ran  2.4  percent  over  FY  1999. 
the  annual  fees  are  increasing  only  1.4 
percent. 

The  NRC  emphasizes  that, 
considering  inflation,  the  NRC's  budget, 
in  real  terms,  is  down  once  again — to  an 
all-time  low.  It  represents  a  25  percent 
decrease  in  the  last  7  years  alone  and 
staffing  levels  are  their  lowest  in  20 
years.  This  has  all  been  achieved  while 
the  NRC  has  expended  large  resources 
in  extraordinar\-  reform  efforts, 
particularly  in  enforcement  and  power 
reactor  oversight. 

B  Specific  Part  1 70  Issues 

1.  Project  Manager  Billings  Issues 

Comment.  Uranium  recover\  industry 
commenters  strongly  opposed  the  NRC's 
current  billing  method  for  Project 
Managers  (PMs).  Many  of  these 
comments  were  directed  towards  the 
unfairness  of  certain  types  of  PM 
activities  being  charged  to  licensees  that 
had  little  or  no  apparent  connection  to 
the  sites  the  PMs  were  managing,  such 
as  Combined  Federal  Campaign 
activities  or  support  to  other  offices 
One  commenter  stated  that  indirect  PM 
charges  should  be  captured  under  Part 
171  annual  fees  versus  Part  1 70  fees  due 
to  the  inequities  of  the  NRC's  current 
billing  system,  thereby  allowing  indirect 
PM  charges  to  be  evenly  distributed  to 
all  uranium  recover}'  licensees  paying 
annual  fees.  Another  concern  was  the 
unequal  distribution  of  PMs  to  licensee 
sites,  thereby  subjecting  certain 
licensees  to  a  disproportionate  share  of 
indirect  {e.g..  admini.strative)  PM  costs 
Response  In  FYs  1998  and  1999.  the 
NRC  shifted  cost  recover\-  for  certain 
activities  from  Part  171  annual  fees  to 
Part  170  fees.  As  part  of  this  effort,  in 
FY  1999,  the  NRC  made  a  conscious 
decision  to  recover  the  full  costs  for 
P.Ms,  with  the  exception  of  PM  activities 
that  are  generic  in  nature  (e.g  . 
rulemaking  and  preparation  of  generic 
guidance  documents,  etc  )  and  leave 
time,  through  Part  170  fees.  This 
decision  is  consistent  with  Title  V  of  the 
lOAA.  interpietations  of  that  legislation 
by  the  Federal  courts,  and  previous 
Commission  guidance.  In  summan', 
the.se  guidelines  provide  that  Part  170 
fees  may  be  assessed  to  persons  who  are 
identifiable  recipients  of  "special 
benefits"  conferred  by  specifically 
identified  activities  of  the  NRC.  These 
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special  benefits  includo  .services 
rendered  at  the  request  of  a  recipient 
and  all  services  necessary  to  the 
issuance  of  a  required  permit,  licen.se. 
certificate,  approval,  amendment,  or 
other  services  necessary  to  assist  a 
recipient  in  complying  with  statutory 
obligations  under  the  Commission's 
regulations. 

With  the  exception  of  generic 
activities  and  leave  time,  PM  activities 
are  services  which  the  NRC  provides  to 
specific,  identifiable  beneficiaries  [if.. 
the  site  or  sites  to  which  the  PM  is 
assigned).  Thus,  as  the  NRC  stated  in 
the  FY  1999  final  rule,  it  is  more 
appropriate  that  the  costs  of  these 
activities  be  recovered  through  Part  1 70 
fees  assessed  to  the  recipient  of  the 
service  than  through  annual  fees 
assessed  to  all  of  the  licensmjs  in  a 
particular  class  (64  FR  31448;  lune  10, 
1999).  This  results  in  licensees  who 
have  ceased  operations  being  charged 
for  the  full  costs  of  PMs  assigned  to 
their  sites  If  indirect  PM  costs  wen- 
included  in  the  Part  171  annual  fee. 
then  only  opf^rating  licensees,  licensees 
in  standbv,  and  power  reactor  licensees 
who  are  in  decommissioning  or 
pos.session  only  status  and  having  fuel 
(m-site  would  pav  these  PM  costs 

As  indicatetl  in  the  final  FY  1999  fee 
rule,  the  NRC^  readilv  acknowledges  that 
certain  PM  activities  are  not  directly 
related  to  a  specific  licensing  action  or 
inspection,  or  even  to  a  specific  site 
However,  these  activities  are  part  of  the 
costs  to  the  agent  V  of  providing  the  PM 
services,  and  these  c:osts  are  most 
appropriately  recovered  from  the 
licensee  benefitting  from  those  services. 
Dav-to-dav  PM  activities  to  be  re(  (ivered 
through  Part  170  fe«'s  include  the 
general  management  and  oversight  of 
the  particular  site  or  sites  to  which  they 
are  assigned,  and  general  activities  such 
as  training,  travel,  general 
correspondence,  staff  meetings, 
coordination  with  and  support  to  other 
offices,  and  processing  dociuments  into 
the  NRCs  Agencvwide  Document 
Access  and  Management  Svstem 
(ADAMS)   A  review  of  the  PM  time 
reported  in  the  first  two  (piarters  of  FY 
2000  indicates  that  approximatelv  10- 
13  percent  of  a  PMs  time  is  spent  on 
general  or  non-site  sp»K.ific; 
administrative  duties.  The  NRC  believes 
it  is  appropriate  to  recover  the  costs  for 
this  small  percentag*^  of  the  PMs  tune 
from  the  assigned  site  or  sites  as  a 
necessary  function  m  support  of  the 
NRCs  overall  mission 

The  NRC  stated  in  the  FY  1999  final 
rule  that  leave  time  would  be  ext  hided 
from  PM  time  billed  under  Part  170   For 
purposes  of  Part  170  fees  for  PMs  and 
resident  inspectors,  leave  time  includes 


approved  leave,  excused  absences,  and 
absences  in  a  duty  status.  After  further 
review,  the  NRC  has  determined  that 
(Combined  Federal  Campaign  activities 
are  most  appropriately  identified  as  an 
excused  absence  for  fee  billing 
purposes,  and  thereby  excluded  from 
Part  170  fee  assessments.  Accordingly. 
NRC  is  adjusting  those  Part  170  invoices 
that  included  these  charges. 

The  NRC  understands  some 
commenters'  concerns  about  the 
unequal  distribution  of  licensee  sites 
among  PMs  in  the  NRCs  uranium 
recovery  program.  In  the  case  of  PMs 
assigned  to  more  than  one  Ucense  or 
site,  the  PM  time  that  is  not  directly 
related  to  a  specific  site  or  to  generic 
activities  is  prorated  to  each  of  the 
assigned  licenses  or  sites.  A  site  having 
a  fullv  dedicated  PM  should  bear  more 
of  the  PMs  general  and  administrative 
costs,  and  therefore  the  distribution  of 
these  costs  between  the  licensees  in  the 
fee  class  reflects  the  proportion  of  time 
devoted  to  one  or  more  sites.  As 
previcjuslv  noted,  this  time  is  a  small 
percentage  of  the  total  PM's  time. 

2.  Hourly  Rates 

(Jnminpnt  .Several  uranium  recovery 
commenters  stated  the  hourly  rate  of 
S143  for  PMs/professional  staff  was 
excessive  considering  that  senior-level 
private  consultants  in  tht*  industry 
charge  far  less  for  comparable  services 
A  reactor  licensing  called  the  $3  per  hour 
increase  unacceptable,  and  suggested 
that  NRC  help  the  regulated  community 
bv  controlling  and  reducing  annual  fees, 
not  increasing  them  to  "pay  higher 
wages   "  Another  commenter  requested 
that  before  issuing  the  FY  2000  final  fee 
rule,  the  NRC  address  the  NRCls  Office 
of  the  Inspector  Ci«'neral  (C)IG) 
re<;ommendation  to  evaluate  the  hourly 
rate  methodology.  This  commenter 
believes  no  substantive  justification  has 
been  given  for  formulating  hourly  rates 
by  using  budget  data  rather  than  actual 
data  from  previous  year's  billings 

flespon.sp  The  NRCs  hourly  rates  are 
established  to  recover  the  cost  of 
maintaining  a  prtifessional  employee, 
such  as  salaries  and  benefits  and 
overhead,  and  to  recover  general  and 
administrative  costs,  such  as  heat, 
lighting,  and  supplies.  These  budgeted 
(lists  are  incurred  whether  a 
professional  employee  is  performing 
work  that  is  billable  under  Part  170  or 
work  that  is  recovered  through  annual 
fees  The  time  spent  by  a  professional 
employee  in  performing  work  that  is 
subject  to  Part  170  fees  is  traced  to  the 
billable  activities  and  charged  at  the 
professional  hourly  rate  to  the  recipient 
of  the  ser\'ice.  Any  direct  contract 
support  costs  incurred  in  providing  the 


service  are  also  traced  and  billed 
directly  to  the  recipient.  Because  the 
hourly  rate  is  not  intended  to  be  used 
only  for  work  that  is  billable  under  Part 
170,  the  NRC  believes  it  is  more 
appropriate  to  use  budget  data  than  to 
base  the  hourly  rate  calculations  on 
historical  Part  170  type  billing  data. 

The  NRC  is  revising  the  professional 
hourly  rates  to  $143  for  the  nuclear 
materials  and  nuclear  waste  program 
and  $144  for  the  reactor  program.  As 
required  by  OBRA-90.  the  NRC  must 
recover  approximately  100  percent  of  its 
budget  authority,  less  the  appropriation 
from  the  Nuclear  Waste  Fund,  through 
either  fees  for  direct  services  (Part  170) 
or  annual  fees  (Part  171).  The 
professional  hourly  rates,  which  are 
based  on  budgeted  costs,  must  be 
established  at  these  levels  to  meet  the 
fee  recovery  requirement. 

The  revised  professional  hourly  rates 
of  $143  and  $144  mark  a  $3  per  hour 
increase  over  FY  1999.  This  is  primarily 
attributable  to  the  Government-wide  pay 
increase  which  went  into  effect  January 
2000  This  equates  to  approximately  a  2 
percent  increase  over  the  previous  year 
for  professional  hourly  rates,  while  at 
the  same  time  inflation,  as  measured  by 
the  Consumer  Price  Index,  was 
approximatelv  2.4  percent. 

With  regard  to  the  OIG's  findings  and 
recommendations,  the  Commission 
continues  to  assert  that  its  fee  schedules 
are  in  full  compliance  with  the 
requirements  of  OBRA-90,  lOAA,  and 
OMB  Circular  A-25.  The  NRCs 
methodology  for  calculating  the  lOAA 
fees  was  upheld  by  the  Court  in 
Mississippi  Powt^r  &■  Light  v.  NBC  [601 
F.  2d  223  (5th  Cir.  1979)  cert,  denied 
444  U  S   lW2ll980j\.FuT\heT.a 
comprehensive  response  was  published 
with  the  OIG  report  concerning  the  NRC 
fee  development  process,  which  may  be 
accessed  via  the  NRCs  homepage  (httpJ 
/vt-ww  nrv.gov I .  Interested  individuals 
may  review  the  response  in  detail  by 
selecting  "Reference  Library."  then  "IG 
Audit  Rpts,  '  then  "99A-or'. 

3   Invoice  Information 

Comment  Several  commenters 
expressed  concern  over  the  lack  of 
appropriate  invoice  detail  regarding 
quarterly  billings  for  NRC  staff  services 
provided  to  licensees. 

Response.  The  NRC  believes  that 
sufficient  information  is  currently 
provided  to  licensees  or  applicants  on 
which  to  base  payment  of  invoices.  The 
NRC  has  addressed  this  issue  previously 
in  a  similar  response  to  the  American 
Mining  Congress  (now  the  National 
Mining  Association)  (60  FR  20918:  April 
28,  1995)  The  NRCs  invoices  for  full- 
cost  licensing  actions  and  inspections 
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currently  contain  information  detailing 
the  type  of  service  for  which  the  costs 
are  being  billed,  the  date  or  date  range 
the  service  was  performed,  the  number 
of  professional  staff-hours  expended  in 
providing  the  service,  the  hourlv  rate, 
and  the  contractual  costs  incurred. 

A  licensee  or  applicant  who  does  not 
understand  the  charges,  or  who  feels  it 
needs  more  information  to  interpret  a 
bill,  may  request  additional  information 
from  the  NRC  regarding  the  specific  bill 
in  question.  The  NRC  will  provide  all 
available  data  used  to  support  the  bill  in 
response  to  this  type  of  request. 
Additionally,  if  requested,  the  NRC 
program  staff  will  provide  a  best 
estimate  of  the  hours  required  to 
complete  a  specific  licensing  action, 
with  the  caveat  that  the  actual  hours 
expended  may  differ  from  that  estimate 
based  on  certain  circumstances  [e.g., 
timeliness  of  submittals,  quality  of 
products  being  submitted  for  review, 
etc.).  However,  OMB  Circular  A-25. 
which  establishes  guidelines  for  Federal 
agencies  to  assess  fees  for  Government 
services,  provides  that  new  cost 
accounting  systems  need  not  be  created 
solely  for  the  purpose  of  determining  or 
estimating  full  cost.  Therefore,  the  NRC 
does  not  currently  plan  to  develop 
additional  systems  solely  to  provide 
further  details  to  support  the  fee 
invoices. 

C.  Specific  Part  1 71  Issues 

1.  Percentage  Change  Methodology 

Comment.  One  commenter  stated  that, 
although  it  agrees  that  fee  stability  is  "a 
reasonable  goal,"  and  rebaselining 
might  require  more  resources,  the 
"industry"  believes  annual  fees  should 
be  rebaselined  each  year.  The 
commenter  believes  that  annual 
rebaselining  would  serve  to  promote 
agency  efficiency  by  focusing  on  the 
value  of  the  programs  and  other  changes 
that  have  an  impact  on  resource 
requirements.  The  commenter 
referenced  a  recent  audit  by  the  OIG 
which  concluded  that  extended  use  of 
the  percentage  change  method  may 
result  in  a  deviation  from  associating 
fees  with  the  costs  of  services  provided. 

Response.  After  evaluating  all 
pertinent  factors,  the  Commission  has 
determined  that  the  use  of  the 
percentage  change  method  for 
determining  FY  2000  annual  fees  does 
not  result  in  a  loss  of  the  required 
"reasonable  relationship"  between  fees 
and  the  costs  of  providing  services.  In 
the  FY  1999  proposed  fee  rule  (64  FR 
15884;  April  1,  1999).  the  Commission 
specifically  solicited  public  comment 
on  whether  the  NRC  should  continue  to 
use  the  percent  change  method  and 


rebaseline  fees  every  several  years,  or 
return  to  a  policy  of  rebaselining  annual 
fees  every  year.  The  majority  of  the 
comments  received  on  this  issue 
supported  continuing  the  use  of  the 
percent  change  method,  and 
rebaselining  every  several  years  as 
warranted.  These  commenters  were 
concerned  about  fee  stability  and 
predictability.  Therefore  they  did  not 
favor  annual  rebaselining. 

Before  FY  1999.  Commission  policy 
required  that  annual  fees  be  rebaselined 
every  five  years,  or  earlier  if  there  was 
a  substantial  change  in  the  total  NRC 
budget  or  in  the  magnitude  of  the 
budget  allocated  to  a  class  of  licensees. 
In  FY  1999.  based  on  experience  gained 
as  a  result  of  applying  the  criteria  for 
rebaselining  over  the  previous  four 
years,  the  Commission  implemented  a 
revised  policy  requiring  that  future 
annual  fees  be  rebaselined  every  three 
years,  or  earlier  if  warranted.  The 
Commission's  decision  on  the 
appropriate  method  for  establishing 
annual  fees  (i.e..  rebaselining  or 
percentage  change)  is  made  each  year 
after  considering  the  criteria  for 
rebaselining  and  all  relevant  facts.         ' 

2.  Small  Entity  Fee  Increase 

Comment.  Several  comments  were 
received  on  the  proposed  25  percent 
increase  in  the  small  entity  annual  fees. 
Some  commenters  indicated  that  a  25 
percent  increase  would  have  negative 
economic  impacts  on  their  businesses. 
These  commenters  said  it  would  be 
difficult  for  them  to  recover  the 
increase,  and  it  could  force  some  small 
companies  to  give  up  their  licenses.  One 
commenter  attributed  the  reason  for  the 
proposed  small  entity  fee  increase  to  the 
decrease  in  the  number  of  licensees. 
This  commenter  said  that  businesses 
faced  with  reduced  sales  would  not  be 
able  to  increase  prices,  but  rather  would 
be  forced  to  reduce  their  budgets,  and 
that  this  would  be  an  obvious  solution 
for  the  NRC  to  follow.  Two  commenters 
noted  that  while  the  annual  fee  assessed 
to  small  entities  would  increase  bv  25 
percent,  the  annual  fee  for  certain  other 
licensees,  such  as  gauge  users,  would 
not  increase. 

Several  commenters  suggested 
alternatives  to  the  current  basis  for  the 
small  entity  annual  fee.  One  commenter 
suggested  that  the  fee  be  based  on  net 
receipts  or  receipts  from  regulated 
activities  instead  of  gross  receipts. 
Another  recommended  that  the  small 
entity  fee  be  based  on  the  number  of 
gauges  owned  or  leased.  This 
commenter  indicated  that  there  are 
increased  licensing  and  inspection  costs 
associated  with  larger  numbers  of 
gauges  and  there  would  be  no  additional 


expense  for  licensees  to  provide  this 
information  because  they  already 
maintain  a  gauge  inventory'.  A  third 
commenter  requested  that  small  entity 
size  standards  be  established  for  reactor 
licensees  based  on  the  utility's  total 
capacity,  number  of  employees, 
customers  in  the  rate  base,  or  a 
combination  of  these  factors. 

Some  commenters  requested  that  the 
NRC  establish  more  tiers  or  levels  of 
fees,  indicating  that  the  spread  between 
the  current  tiers  is  too  great.  One 
commenter  said  one  company  should 
not  be  burdened  with  the  same  fee  as  a 
company  with  fourteen  times  the  gross 
receipts.  Another  commenter  said  the 
current  lower  tier  of  S350.000  in  annual 
gross  receipts  should  be  increased  to  $1 
million  to  reflect  FY  2000  equivalent 
dollars. 

Response.  The  NRC  is  increasing  the 
small  entity  annual  fee  and  the  lower 
tier  small  entity  fee  by  25  percent  in  this 
final  rule.  This  is  the  first  change  to  the 
small  entity  fee  amounts  since  their 
introduction  in  FYs  1991  and  1992. 
While  NRC  recognizes  the  effect  this 
increase  may  have  on  some  small 
entities,  the  NRC  believes  this  action 
strikes  a  balance  between  the 
requirement  of  OBR.'\-90  to  collect 
approximately  100  percent  of  the  NRCs 
budget  authority  through  fees,  and  the 
Regu]atT3r>-  Flexibility  Act  (RFA) 
requirement  to  consider  the  impact  of 
agency  actions  on  small  entities. 
The  NRC  has  determined  that 
assessing  costs  to  the  materials  class  of 
licensees  which  are  attributable  to  that 
class,  as  indicated  in  the  Conference 
report  accompanying  OBRA-90.  results 
in  a  significant  impact  on  a  substantial 
number  of  small  entities.  However,  the 
NRC  is  not  required  to  reduce  or 
eliminate  the  impact  on  small 
businesses,  but  to  evaluate  the  impact 
and  explain  its  decisions.  The  NRC  has 
developed  the  Regulatory  Flexibility 
Analysis  for  this  final  rule  (see 
Appendix  A  to  this  document).  Given 
the  conflicting  goals  of  OBRA-90  and 
the  RFA.  the  Commission  determined 
that  the  impact  on  small  entities  should 
be  reduced  by  establishing  a  maximum 
annual  fee  for  licensees  who  qualify-  as 
small  entities. 

In  order  to  recover  approximately  100 
percent  of  the  budget  as  required  bv 
law.  other  licensees  must  pay  for  costs 
not  recovered  from  small  entities.  With 
the  25  percent  increase  to  the  small 
entity  annual  fees,  the  FY  2000  small 
entity  subsidy  to  be  recovered  from 
other  licensees  is  approximately  $5.6 
million;  without  the  increase  the 
subsidy  would  be  approximatelv  $6.0 
million.  The  25  percent  increase  means 
that  small  entities  will  pav  more  of  the 
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c:()Sts  attributabU'  tn  thiun.  but  .still 
benefit  from  nulucfd  annual  fees.  For 
most  fee  categories,  the  $2,300  annual 
fee  per  licen.se  ciategorv  for  small 
entities  is  approximately  2b  percent  le.ss 
than  the  $3,400  in  average  total  fees 
paid  by  small  entities  in  FY  1991 
In  order  to  put  this  increase  in 
perspective,  it  must  be  rec;ognized  that 
the  small  entity  fee  policy  represent.s  a 
subsidy  program,  for  which  small 
entities  are  paying  only  a  small 
percentage  of  the  costs  attributable  to 
them.  The  small  entity  annual  fee  levels 
have  remained  constant  since  thev  were 
established  in  FY  1991  and  FY  1992, 
despite  the  fact  that  some  types  of  NRC 
activities  previously  billed  separately 
under  Part  1 70  have  been  absorbed  into 
the  annual  fee.  Therefore,  small  entities 
have  benefitted  from  the  additional 
activities  covered  by  the  annual  fees, 
but  without  the  associated  expense. 

The  25  p€m:ent  increase  in  the  small 
entity  annual  fee  is  not  due  to  a 
decrease  in  the  number  of  licensees  as 
one  commenter  believes.  A  decrease  in 
the  number  of  licen.sees  is  a  contributing 
factor  in  the  overall  1.4  percent  increase 
in  FY  2000  annual  fees.  However,  the  25 
percent  increase  in  the  small  entity 
annual  fee  results  from  changes  that 
have  occurred  in  the  types  of  costs 
recovered  through  annual  fees  and 
increases  to  costs  since  the  $1 ,800  small 
entity  fee  was  established.  When  the 
$1,800  maximum  small  entity  annual 
fee  was  established  in  FY  1991.  small 
entities  also  paid  fees  for  inspections, 
amendments,  and  license  renewals, 
resulting  in  an  average  of  $3,400  in  fees 
paid  by  small  entities  per  year. 
However,  sini:e  1991  the  inspection, 
amendment,  and  renewal  fees  have  been 
eliminated  from  Part  1 70  charges  and 
have  been  incorporated  in  the  annual 
fees  assessed  to  the  materials  class  of 
licensees.  As  a  result  of  thest!  and  other 
changes,  the  average  total  fees  paid  per 
year  by  other  materials  licensees 
increased  by  approximately  25  percent, 
from  $6,700  in  FY  1991  to  $8,400  in  FY 
1999.  For  the  same  period,  the  average 
total  fees  paid  per  year  by  small  entities 
decreased  approximately  47  percent, 
from  $3,400  in  FY  199110  $1,800  in  FY 

1999. 

The  NRC's  size  standards,  which  are 
codified  in  10  CFR  2.810.  are  outside 
the  scope  of  this  rulemaking.  Therefore, 
commenters'  suggestit)ns  that  the  size 
standards  be  revised  are  not  being 
addressed  in  this  final  rule.  The  NRC's 
receipts-based  size  standard  for  small 
businesses  not  engaged  in 
manufacturing  is  based  on  the  most 
commonly  used  Small  Business 
Administration  (SBA)  size  standard  of 
$5.0  million  in  annual  gross  receipts  f (  r 


these  types  of  businesses.  Gross  receipts 
include  revenues  from  sales  of  products 
or  services,  interest,  rent,  fees, 
commissions  and/or  whatever  sources 
derived. 

The  NRC  has  c:onsidered  comments 
that  the  fees  for  small  businesses  be 
based  on  such  factors  as  the  number  of 
gauges  used,  the  volume  of  patients 
administered  to,  or  receipts  from  the  use 
of  regulated  activities  in  each  fiscal  year 
fee  rulemaking,  beginning  in  FY  1991 
(56  FR  31472;  [ulv  10,  1991.  at  pp. 
31511-31512.  etal.].  The  NRC  has 
consistently  rejected  these  altemaiives 
because  they  would  not  necessarily 
meet  the  goal  of  the  RFA  to  minimize 
the  impact  of  agency  actions  on  small 
entities.  For  example,  if  the  NRC  based 
the  reduced  annual  fee  on  the  number 
of  gauges  owned,  a  large  firm  with  only 
one  gauge  would  get  a  reduced  fee. 
while  a  small  business  with  more  than 
one  gauge  would  pay  a  larger  fee. 
Similarly,  a  large  medical  establishment 
would  pay  a  reduced  fee  if  only  a  small 
part  of  its  business  involved  nuclear 
procedures,  whereas  a  small  medical 
facility  whose  entire  business  involves 
nuclear  procedures  would  pay  a  larger 
fee.  Basing  the  fees  on  the  small  entity 
size  standards  ensures  that  benefits  of 
the  reduced  fees  apply  only  to  small 
entities. 

In  FY  1999,  approximately  43  percent 
of  the  licensees  qualifying  as  small 
entities  for  purposes  of  reduced  armual 
fees  qualified  for  the  lower-tier  small 
entity  fee.  Therefore,  because  the 
current  lower  tier  fee  significantly 
reduces  the  impact  of  the  annual  fee  for 
licensees  with  relatively  low  gross 
annual  receipts  or  supporting 
populations,  the  NRC  does  not  believe 
any  additional  tiers  are  appropriate. 

3.  Effects  of  Shifting  Cost  Recovery 
From  Part  171  to  Part  170 

Comment.  Some  commenters 
indicated  that  the  NRC's  attempt  to  shift 
cost  recovery  from  Part  171  to  Part  170 
is  illu.sory  at  best  and  represents  no  real 
savings  to  the  licensee.  They  further 
expounded  that  shifting  these  costs  to 
Part  170  fees  has  not  resulted  in  an 
offsetting  decrease  in  Part  171  fees, 
thereby  exacerbating  an  already  unfair 
and  inequitable  situation. 

Response.  It  is  incorrect  to  assume 
that  Part  170  have  increased  with  no 
corresponding  drop  in  Part  171  fees.  As 
required  by  OBRA-90,  the  Part  171 
annual  fee  recovery  amounts  are  offset 
by  the  estimated  Part  170  fee 
collections.  The  estimated  collections 
for  FY  2000  include  a  $2.4  million 
increase  in  estimated  Part  170  fees,  from 
$103.5  million  in  FY  1999  to  $105.9 
million  for  FY  2000.  This  increase  is 


largely  attributable  to  changes  in 
Commission  policy  included  in  the  FY 

1999  final  fee  rule,  such  as  billing  full 
cost  under  Part  170  for  PMs. 
performance  assessments,  incident 
investigations,  and  reviews  of  reports 
and  other  documents  that  do  not  require 
formal  or  legal  approval.  However,  this 
increase  is  offset  by  other  factors,  as 
described  in  the  proposed  fee  rule  {65 
FR  16253.  16254;  March  27.  2000).  To 
reiterate,  as  the  NRC  explained  in  the 
FY  1999  proposed  and  final  fee  rules  (64 
FR  15876;  April  1.  1999;  and  64  FR 
31458;  June  10,  1999),  a  $4.1  million 
carryover  from  additional  FY  1998 
collections  was  applied  to  FY  1999 
collections,  thereby  reducing  the  total 
fee  recovery  amount  for  FY  1999. 
However,  this  carry'over  does  not  exist 
for  FY  2000.  The  $1.7  million  decrease 
in  estimated  total  collections  for  FY 

2000  is  the  difference  between  the  $4.1 
million  carryover  from  additional  1998 
collections  and  the  estimated  $2.4 
million  increase  in  Part  170  collections 
for  FY  2000  as  compared  to  FY  1999.  In 
addition,  the  FY  2000  net  annual  fee 
billing  adjustment,  which  is  for  invoices 
that  will  not  be  paid  in  FY  2000.  the 
small  entity  subsidy,  and  payments 
received  in  FY  2000  for  FY  1999 
invoices,  is  approximately  $5.7  million, 
compared  to  the  FY  1999  adjustment  of 
$3.2  million.  As  a  result  of  these 
changes,  which  are  summarized  in 
Table  II  of  this  final  rule,  the  total  Part 
171  billing  amount  increased  from 
$345.1  million  in  FY  1999  to  $346.7 
million  in  FY  2000.  In  addition,  there 
are  approximately  530  fewer  licensees 
available  to  pay  the  annual  fees  in  FY 
2000,  primarily  because  Ohio  became  an 
Agreement  State  in  August,  1999. 

4.  Impacts  of  the  Revised  Annual  Fees 
on  Licensees 

Comment.  Several  commenters  stated 
that  the  NRC's  FY  1999  rebaselining 
placed  a  significant  financial  burden  on 
the  uranium  recovery  industry  due  to 
increased  fees  and  that  uranium 
recovery  licensees  bore  a 
disproportionate  share  of  the  cost 
burden  from  this  process.  Many 
uranium  recovery  commenters  asserted 
the  uranium  market  is  depressed  and  at 
a  histoiical  low.  These  commenters 
claimed  that  the  NRC's  current  fee 
structure  is  excessive  and  unfair  to  the 
uranium  recovery  industry  class  of 
licensee.  Furthermore,  they  indicated 
that  licensees  do  not  have  the  capability 
of  passing  through  these  additional 
costs  to  the  consumer,  thereby  adversely 
affecting  the  viability  of  some 
companies.  A  reactor  licensee  who 
referred  to  the  challenge  of  the 
competitive,  unregulated  marketplace 


for  utilities,  commented  that  the  cost  of 
regulating  the  industry  is  passed  on  to 
the  consumer.  This  commenter 
indicated  that  businesses  do  not  locate 
in  the  company's  area,  or  end  up  leaving 
the  area,  because  the  electric  rates  there 
are  among  the  highest  in  the  State. 

Response.  The  NRC  acknowledges  the 
commenters'  concern  about  the 
depressed  state  of  the  uranium  industry 
and  that  any  increase  in  fees  to  uranium 
recovery  licensees  may  pose  a 
significant  financial  hardship.  However, 
without  legislative  relief,  the  NRC  is 
mandated  by  OBRA-90  to  collect 
approximately  100  percent  of  its  budget 
authority.  As  stated  in  response  to 
similar  comments  on  this  issue  in  the 
FY  1993  fee  rule  (58  FR  38667;  July  20, 
1993),  the  Commission  lacks  the 
expertise  or  information  needed  to 
determine  whether,  in  a  market 
economy,  particular  licensees  can  or 
cannot  recapture  the  costs  of  annual  fees 
from  their  customers.  The  Commission 
is  not  a  financial  regulatory  agency  and 
does  not  have  the  resources  necessary  to 
continuously  evaluate  purely  business 
factors.  The  annual  fees  must  have,  to 
the  maximum  extent  practicable,  a 
reasonable  relationship  to  the  cost  of 
providing  regulatory  services  in  order  to 
meet  the  requirements  of  OBRA-90. 
Therefore,  the  Commission  is  not 
changing  its  previous  decisions  against 
basing  fees  on  licensees'  economic 
status  or  market  conditions,  and  has 
only  considered  the  fee  impacts  it  is 
obligated  by  law  to  consider.  In  the  FY 
1993  final  fee  rule,  after  frill 
consideration  of  the  question,  the  NRC 
determined  not  to  establish  fees  or  base 
any  fee  exemptions  on  the  alleged 
inability  of  a  licensee  to  pass  through 
the  costs  to  its  customers  (58  FR  38667. 
38668;  July  20.  1993). 

The  Commission  established  its 
policy  regarding  rebaselining  frequency 
in  the  FY  1999  final  fee  rule  (64  FR 
31448;  June  10,  1999).  The  Commission 
■determined  that  future  annual  fees 
should  be  rebaselined  every  three  years 
or  earlier,  if  warranted.  This  decision 
was  based  on  the  experience  gained  as 
a  result  of  applying  the  criteria  from 
rebaselining  over  the  previous  four 
years.  The  Commission's  decision  on 
the  appropriate  method  for  establishing 
annual  fees  (e.g.,  rebaselining  vs 
percentage  change)  is  made  each  year 
after  considering  all  relevant  factors. 
Rebaselining  on  a  periodic  basis  or 
when  there  has  been  a  substantial 
change  in  the  total  NRC  budget  or  the 
magnitude  of  the  budget  allocated  to  a 
class  of  licensees  is  necessary  to  meet 
the  statutory  criteria  that  tlie  annual  fees 
be  fairly  and  equitably  allocated  among 
licensees  or  classes  of  licensees,  and,  to 


the  maximum  extent  practicable,  have  a 
reasonable  relationship  to  the  cost  of 
providing  regulatory  services. 

5.  Effects  of  Decreasing  Numbers  of 
Licensees 

Comment.  Several  commenters 
broached  the  issue  of  annual  fee 
increases  that  result  from  a  decreasing 
number  of  licensees  available  to  pay  the 
fees.  Some  commenters  questioned  why 
NRC's  budget  did  not  decrease 
commensurate  with  the  decrease  in 
licensees.  One  commenter,  representing 
commercial  nuclear  reactor  licensees, 
stated  that  a  decrease  in  the  number  of 
materials  licensees  was  the  only  reason 
given  for  the  1.4  percent  increase  in 
power  reactor  licensee's  annual  fees 
which,  in  the  commenter's  view, 
suggests  that  the  increase  is  solely 
attributable  to  the  costs  of  regulating 
materials  licensees.  Therefore,  these 
costs  have  no  relation  to  nuclear  power 
reactors.  The  uraniimi  recovery  industry- 
expressed  apprehension  about  the 
decreasing  number  of  licensees  in  the 
uranium  recovery  industry,  thereby 
raising  concern  over  the  last  remaining 
licensee  in  the  class  supporting  the 
NRC's  entire  Uranium  Recovery  Branch 
singlehandedlv. 

Response.  The  NRC  acknowledges  the 
commenters'  concern  regarding  the 
effects  a  declining  licensee  base  has  on 
the  Part  171  fees  assessed  to  the 
remaining  licensees.  Given  the 
requirements  of  OBRA-90,  the  NRC  has 
no  option  but  to  assess  annual  fees  to 
NRC  licensees  to  recover  the  budgeted 
costs  not  recovered  through  Part  170 
fees  and  other  receipts. 

The  NRC's  fee-based  budget  for  FY 
2000  did,  in  fact,  decrease  by  $2.6 
million  from  FY  1999,  as  shown  in 
Table  II  of  the  proposed  rule  and  this 
final  rule.  However,  the  need  for  generic 
efforts  and  other  activities  of  the  agency 
may  not  necessarily  decrease  at  the 
same  rate  as  the  decrease  in  the  number 
of  licensees.  For  example,  the  NRC's 
cost  to  establish  a  risk-informed, 
performance-based  regulatory 
framework  is  not  affected  by  a  decrease 
in  the  number  of  licensees.  Similarly, 
the  costs  to  maintain  the  Emergency 
Response  Center  are  not  affected  by  the 
number  of  licensees.  The  NRC 
continually  evaluates  options  to  reduce 
costs  without  sacrificing  its  health  and 
safety  mission,  including  costs  in  those 
areas  where  the  licensee  base  is 
diminishing. 

In  the  years  that  annual  fees  have 
been  based  on  the  percent  change 
method  (FYs  1996,  1997,  1998,  and 
2000),  there  have  been  decreases  in  both 
materials  licenses  and  reactor  licenses. 
For  example,  in  FY  1998,  the  equivalent 


of  2.3  fewer  reactor  licensees  were 
available  to  pay  the  annual  fees 
compared  to  FY  1997.  This  represented 
a  reduction  of  approximately  2  percent 
of  the  total  operating  reactors.  In  FY 
2000,  there  are  approximately  530  fewer 
materials  licensees  compared  to  F^' 
1999,  a  reduction  of  approximately  10 
percent. 

Under  the  percent  change  method, 
which  has  been  endorsed  by  most  of 
those  commenting  on  the  methodologv 
since  it  was  introduced  in  FY  1995.  the 
number  of  licensees  is  only  one  factor 
in  the  determination  of  the  percentage 
change  to  the  annual  fees  needed  to 
assure  100  percent  fee  recover\'.  This 
does  not  mean  that  the  percentage 
change  to  the  previous  year's  annual 
fees  is  related  to  a  change  in  the  costs 
of  regulating  the  class  of  licensees  that 
experienced  the  decrease  in  licensees. 
Rather,  the  percentage  change  is  based 
on  the  factors  shown  in  Table  II  [e.g.. 
changes  to  the  total  fee  recovery 
amount,  the  estimated  collections  from 
Part  170  fees  and  other  receipts,  and 
billing  adjustments  necessary  to  meet 
the  1 00  percent  fee  recovery 
requirement),  and  the  number  of 
licensees  paving  annual  fees  compared 
to  FY  1999. 

The  NRC  supports  legislative  relief 
with  respect  to  the  NRC  activities  that 
have  no  direct  relation  to  the  licensees 
who  are  assessed  the  costs  as  part  of 
their  annual  fee  {e.g..  Agreement  State 
program  oversight,  international 
programs,  etc.).  As  noted  previously,  the 
Senate  has  passed  such  legislation.  That 
same  legislation  would  provide  the 
Commission  with  the  authority  to 
charge  Part  1 70  fees  to  all  Federal 
agencies. 

6.  Fee  Stability 

Comment.  Several  commenters 
expressed  concern  over  the  instability  of 
fees  from  year  to  year.  As  a  result,  it 
becomes  increasingly  difficult  for 
licensees  to  accurately  budget  for  NRC's 
aimual  costs. 

Response.  To  address  licensee 
concerns  about  fee  stability  and 
predictability,  the  Commission  adopted 
the  policy  of  adjusting  the  aimual  fees 
by  the  percentage  change  in  the  total 
NRC  budget,  with  adjustments  for 
numbers  of  licensees  in  particular  fee 
classes  and  other  necessar\-  adjustments 
to  meet  the  requirement  of  recovering 
approximately  100  percent  of  the  budget 
through  fees.  This  percentage  change 
method  is  used  only  if  there  has  not 
been  a  substantial  change  in  the  total 
NRC  budget  or  the  magnitude  of  the 
budget  allocated  to  a  specific  class  of 
licensees,  in  which  case  the  annual  fees 
will  be  rebaselined.  As  of  FY'  1999.  the 
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maximum  interval  for  rebaselining  is 
three  years.  However,  the  Commission 
has  stated  that  it  will  rebaseline  earlier 
if  warranted. 

7.  Assessment  of  Annual  Fees  to 
Licensees  in  Standby  or 
Decommissioning 

Comment.  One  commenter  indicated 
that  it  is  inappropriate  for  the  NRC  to 
charge  uranium  recovery  licensees  in 
"standby"  mode  the  same  annual  fees  as 
licensees  who  are  actively  operating  a 
facility,  especially  in  light  of  the  fact 
that  regulatory  review  and  inspection 
efforts  by  the  NRC  are  minimal  for  these 
dormant  sites.  Similarly,  another 
commenter  remarked  that  the  NRC 
should  lessen  or  discontinue  its 
assessment  of  annual  licensing  fees  on 
decommissioned  facilities  that  are 
simply  awaiting  NRC  approval  of 
reclamation  plans. 

Response.  In  the  FY  1991  fee  rule,  the 
Commission  made  a  determination  to 
assess  annual  fees  to  uranium  recoven,' 
licensees  in  operation  or  in  standby  in 
order  to  recover  the  generic  costs  and 
other  costs  not  recovered  through  Part 
170  fees  attributable  to  the  uranium 
recovery  class.  The  Commission  stated 
that  this  method  was  practical, 
equitable,  and  a  fair  way  to  recover  NRC 
costs  given  the  limited  number  of 
operating  mills  and  is  consistent  with 
the  approach  taken  for  other  classes  oi 
licensees.  The  Commission  further 
elaborated  on  this  issue  in  respon.se  to 
a  similar  comment  from  th»*  American 
Mining  Congress  (now  the  National 
Mining  Association)  in  1995  (60  FR 
20918;  April  28,  1995).  There  the 
(^ommissicm  asserted  it  would  continue 
(()  assess  annual  fees  based  on  whether 
d  licen.see  holds  a  valid  license  with  the 
NRC  that  authorizes  possession  and  use 
of  radioactive  material,  regardless  of 
whether  the  facility  is  actively  operating 
or  in  a  standby  status.  The  basic  premi.se 
for  this  policy  is  that  the  benefit  the 
NRC  provides  a  licensee  is  the  authority 
to  use  licensed  material.  The  c:hoict'  of 
whether  or  not  to  exercise  that  authority 
is  a  business  decision  of  the  licensee. 

Because  of  the  mandate  that  the  NRC 
recover  approximately  100  percent  of  its 
budget  through  fees,  to  refrain  from 
charging  annual  fees  to  licensees  in  a 
standby  mode  would  increase  the 
annual  fees  for  other  licen.sees  in  the 
class  because  the  number  of  licensees 
assessed  annual  fees  would  decrease 
Such  an  approach  would  raist'  fairness 
and  equity  concerns   Licensees  in 
standby  status  rec:eive  benefit  from 
NRC's  generic  guidance  and  rules 
applicable  to  their  class  of  licensee 
Additionally,  any  reduction  in  required 
licensing  reviews  and  inspections  for 


licensees  in  a  standby  mode  would  be 
reflected  in  reduced  Part  170  fees 
assessed  to  them. 

However,  the  annual  fee  is  waived  for 
those  licensees  who  voluntarily 
relinquish  the  authority  to  operate  and 
have  permanently  ceased  operations, 
including  sites  with  reclamation  or 
decommissioning  plans  pending  NRC 
review.  Thus,  the  commenters  remark 
about  the  NRC  assessing  annual  fees  to 
uranium  recovery  sites  in 
decommissioning  is  incorrect. 

8.  Relationship  Between  Benefits  and 
Fees 

Comment.  Several  uranium  recovery 
commenters  found  a  lack  of  relationship 
between  NRC's  regulatory  program  and 
the  benefits  derived  by  industry,  such  as 
a  disparity  in  Part  171  fees  versus  Part 
170  fees  and  excessive  levels  of 
oversight/inspections  for  operating 
licensees  for  what  amounts  to  a 
relativelv  benign  industn,'  from  a  health 
and  safetv  standpoint. 

Response.  In  FYs  1998  and  1999,  the 
NRC  considered  ways  to  recover  more  of 
its  costs  through  Part  170  fees.  The 
Commission  decided  in  FY  1999,  for 
example,  to  expand  the  scope  of  Part 
170  fees  to  include  incident 
investigations,  certain  performance 
a.ssessments  and  evaluations,  reviews  of 
reports  and  other  submittals  such  as 
responses  to  t;onfirmator>'  Action 
Letters,  and  full  cost  recovers'  for  time 
expended  by  PMs  (except  time  spent  on 
generic  activities  such  as  rulemaking, 
and  leave).  The  NRC  believes  that  the 
costs  for  the  activities  not  recovered 
through  Part  170  fees  are  appropriately 
included  in  the  Part  171  annual  fees. 
These  activities  include  generic  efforts, 
activities  exempted  from  Part  170  fee 
recoven'  based  cm  NRC;  policy  or  legal 
constraints,  and  certain  activities  that 
raise  fairness  and  equity  concerns 
because  they  do  not  benefit  the 
licensees  who  pay  the  costs.  In  the  FY 
1999  final  fee  rule,  the  NRC  outlined  the 
actions  it  has  taken  to  address  the 
fairness  and  equity  concerns  (64  FR 
:n44H-50;  June  1().  1999)  The  response 
to  comments  on  the  FY  2000  proposed 
fee  rule  concerning  legal  issues  (A.l.  of 
this  Section)  provides  an  update  to  the 
FY  1999  discussion 

The  NRC  takes  issue  with  the 
t  ommenters'  remark  about  the  uranium 
recovery  industry  being  subjected  to 
excessive  regulator^'  oversight  by  the 
NRC  for  a  relatively  low  risk  operation 
The  NRC  is  charged  with  the 
responsibility  of  regulating  the  nation's 
civilian  radioactive  source  material 
supply  in  a  manner  that  is  safe  to  public 
health  and  the  environment.  Uranium 
recovery  is  one  of  the  activities  that  the 


NRC  regulates  under  its  mandate.  The 
commenters'  suggestion  that  uranium 
recovery'  presents  a  relatively  low  health 
and  safety  risk  does  not  obviate  the 
NRC's  responsibility  to  regulate  the 
industry,  nor  does  it  address  the 
potential  health,  safety,  and 
environmental  issues  associated  with 
groundwater  clean-up,  tailings 
impoundments,  facility 
decommissioning,  yellowcake 
processing  and  handling,  etc.  When 
developing  its  annual  budget,  the  NRC's 
Uranium  Recovery  Branch  looks  at  the 
level  of  regulatory  effort  needed  to 
fulfill  its  mission  and  bases  its 
inspections  and  review  efforts 
accordingly.  This  budget  is  closely 
scrutinized  by  the  NRC's  Office  for 
Nuclear  Material  Safety  and  Safeguards, 
the  Commission,  the  Office  of 
Management  and  Budget,  and  the  U.S. 
Congress  before  it  is  approved  to  ensure 
that  proper  resources  are  allocated  to 
sufficiently  protect  public  health  and 
safety  and  the  environment,  at  the  most 
efficient  staffing  level. 

Additionally,  the  NRC  has  examined 
ways  to  reduce  or  eliminate  inspections 
associated  with  uranium  recovery 
facilities.  In  establishing  inspection 
frequencies,  the  NRC  considers  the  risk 
to  public  health  and  safety,  and  the 
environment.  Sites  under  reclamation 
are  to  be  inspected  once  every  three 
years,  unless  a  specific  request  is 
received  from  a  licensee  for  the  NRC 
staff  to  review  elements  of  construction 
earlier.  Generally,  sites  on  standby 
status  are  to  be  inspected  every  two  to 
three  years.  Facilities  that  are  currently 
in  operational  status  are  to  be  inspected 
twice  a  year,  with  the  option  for  a 
reduction  to  once  a  year  made  by  the 
NRC  based  on  the  site's  previous 
inspection  record.  Thus,  if  an  operating 
uranium  recovery-  licensee  has  a  good 
inspection  record  and  the  NRC 
determines  that  a  reduced  number  of 
inspections  is  warranted,  it  will 
eliminate  one  biannual  inspection. 
Furthermore,  the  NRC  has  instituted 
performanc;e-based  licensing  for 
uranium  recovery  licensees  to  help 
streamline  licensing  and  oversight 
activities,  and  when  implemented 
properly  by  the  licensee,  should  result 
in  reduced  review  efforts  by  the  NRC 
staff. 

These  programmatic  efficiencies  are 
intended  to  reduce  the  amount  of 
resources  expended  on  licensing  and 
inspection  activities.  However,  there  are 
other  activities  t.hat  have  required 
increased  resources.  For  example,  three 
uranium  recovery'  licensees  were 
involved  in  Atomic  Safety  Licensing 
Board  administrative  hearings  over  the 
last  several  years.  These  contested 
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hearings  have  consumed  substantial 
NRC  staff  resources.  The  budgeted 
resources  devoted  to  contested  hearings 
affect  the  Part  171  fee  base  because,  for 
policy  and  legal  reasons,  the 
Commission  does  not  charge  Part  170 
fees  for  contested  hearings.  Commenters 
have  opposed  cost  recovery  under  Part 
1 70  for  contested  hearings. 

Comment.  Many  commenters  voiced 
their  displeasure  with  the  inequities  of 
OBRA-90  and  encouraged  the  NRC  to 
continue  its  efforts  in  pursuing 
legislative  action  to  obtain  fee  relief  for 
the  uranium  recovery  industry. 

Response.  The  FY  1999  fee  rule 
outlines  the  actions  the  NRC  has  taken 
to  address  the  inequities  of  the  annual 
fees.  As  noted  previously,  the  NRC  has 
submitted  proposed  legislation  that 
would  reduce  the  NRC's  fee  recovery 
amount  in  order  to  address  fairness  and 
equity  concerns.  The  Senate  has  passed 
such  legislation. 


D.  Other  Issues 
1.  NRC's  Budget 

Comment.  One  commenter.  referring 
to  the  NRC's  FY  2001-2005  Five  Year 
Plan,  indicated  that  NRC's  overall 
budget  does  not  reflect  the  agency's 
stated  objectives  to  become  more 
effective  and  efficient.  The  commenter 
believes  that  changes  in  NRC's 
regulatory  approach,  the  industry's  good 
performance,  and  decreases  in  licensing 
actions,  generic  communications, 
inspection  requirements,  and  time  spent 
on  allegations,  should  lead  to  a 
reduction  in  FTE.  not  an  increase  as 
projected  in  the  budget  plan. 

Response.  The  NRC's  budgets,  current 
or  future,  are  not  within  the  scope  of 
this  rulemaking.  The  purpose  of  this 
rulemaking  is  to  establish  the  fees 
necessary  to  recover  approximately  100 
percent  of  the  agency's  FY  2000  budget 
authority  as  required  by  OBRA-90.  The 
NRC's  budget  requests  undergo 
extensive  internal  exeimination  before 


they  are  submitted  to  the  Office  of 
Management  and  Budget  (0MB).  After 
OMB  review,  the  budget  requests  are 
submitted  to  Congress,  where  they 
undergo  additional  scrutiny.  This 
review  process  assures  that  the  budget 
reflects  the  resources  necessary  for  the 
NRC  to  carry  out  its  health  and  safety 
mission. 

While  there  are  decreases  in  resource 
needs  as  the  commenter  noted,  there  are 
also  major  increases.  These  increases  are 
needed  for  efforts  such  as  timely  license 
renewal,  license  transfers,  and  risk- 
informing  NRC  regulations,  all  of  which 
have  been  supported  by  the  industry. 

2.  NRC's  Jurisdiction  for  In-Situ  Leach 

Comment.  Uranium  recovery 
commenters  urged  the  NRC  to 
relinquish  its  jurisdiction  of  in-situ 
leach  (ISL)  uranium  mining  wellfield 
regiilation  as  outlined  in  the  National 
Mining  Association's  (NMA's)  1998 
White  Paper  to  the  Commission. 

Response.  The  NRC  recognizes  the 
conunenters'  concern  regarding  NRC's 
role  in  ISL  wellfield  regulation  as 
discussed  in  the  FY  1999  fee  rule.  In 
summary,  the  NRC  began  examining  its 
role  in  the  regulation  of  ISL  wellfields 
and  the  associated  groundwater  in  1997. 
The  NMA  provided  its  White  Paper 
outlining  four  major  concerns,  including 
one  related  to  in-situ  facility  regulation. 
The  matter  is  now  before  the 
Commission. 

m.  Final  Action 

The  NRC  is  amending  its  licensing, 
inspection,  and  aimual  fees  to  recover 
approximately  100  percent  of  its  FY 
2000  budget  authority,  including  the 
budget  authority  for  its  Office  of  the 
Inspector  General,  less  the 
appropriations  received  from  the  N'WF 
and  the  General  Fund.  For  FY  2000,  the 
NRC's  budget  authority  is  $470.0 
million,  of  which  $19.15  miUion  has 
been  appropriated  from  the  NWF.  Li 
addition,  $3.85  million  has  been 


appropriated  from  the  General  Fund  for 
activities  related  to  regulatory  reviews 
and  other  assistance  provided  to  the 
DOE  and  other  Federal  agencies.  The 
NRC's  FY  2000  AppropriaUons  Act 
states  that  this  $3.85  million 
appropriation  shall  be  excluded  from 
license  fee  revenues.  Therefore,  the  NRC 
is  required  to  collect  approximately 
$447.0  million  in  FY  2000  through  10 
CFR  Part  170  licensing  and  inspection 
fees  and  10  CFR  Part  171  annual  fees. 
The  total  amount  to  be  recovered  in  fees 
for  FY  2000  is  $2.6  million  less  than  the 
total  amount  estimated  for  recovery  in 
the  NRC's  FY  1999  fee  rule. 

The  NRC  estimates  that 
approximately  $106.0  miUion  will  be 
recovered  in  FY  2000  from  Part  170  fees 
and  other  offsetting  receipts.  The 
remaining  $341.0  million  would  be 
recovered  through  Part  171  annual  fees. 

The  NRC  also  estimates  a  net 
adjustment  for  FY  2000  of 
approximately  $5.7  million  for  the  small 
entity  subsidy,  for  FY  2000  invoices  that 
would  not  be  paid  in  FY  2000.  and  for 
payments  received  in  FY  2000  for  FY 

1999  invoices.  These  adjustments  are 
approximately  $2.5  million  more  than 
in  FY  1999.  In  addition,  there  are 
approximately  530  fewer  licenses 
subject  to  aimual  fees  in  FY  2000  than 
in  FY  1999,  due  primarily  to  Ohio 
becoming  an  Agreement  State  in 
August,  1999. 

As  a  result  of  these  changes,  the  FY 

2000  annual  fees  increased  slightly,  by 
approximately  1.4  percent,  compared  to 
the  FY  1999  actual  (prior  to  rounding) 
annual  fees.  As  a  result  of  rounding,  the 
FY  2000  annual  fees  for  severed  fee 
categories  are  the  same  as  the  final 
(rounded)  FY  1999  annual  fees.  The 
change  to  the  annual  fees  is  described 
in  more  detail  in  Section  B.  The 
following  examples  illustrate  the 
changes  in  annual  fees:  FY  1999  FY 
2000 


Class  of  licensees 

Power  Reactors  (Including  Spent  Fuel  Storage/Reactor  Decommissioning  fee) 

Spent  Fuel  Storage/Reactor  Decommissioning  

Nonpower  Reactors  

High  Enriched  Uranium  Fuel  Facility '....""^!1.'.! 

Low  Enriched  Uranium  Fuel  Facility 

UFfc  Conversion  Facility  .!!."!!!." 

Uranium  Mills  !!..!.. 

Typtcai  Materials  Licenses: 

Radiographers  

Well  Loggers !.!.".'.l..l 

Gauge  Users  [  " 

Broad  Scope  Medical  !"""!""'"."."" 


FY  1999 
annual  fee 


FY  2000 
annual  fee 


$2,776,000 

$2,815,000 

206,000 

209.000 

85.900 

87,100 

3.281,0000 

3,327.000 

1,100,000 

1,116,000 

472,000 

478,000 

131.000 

132,000 

14,700 

14,900 

9,900 

10.100 

2,600 

2,600 

27.800 

28.100 
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The  final  FY  2()()()  fw  rule  is  d 
■major"  final  actiDn  a.s  defined  bv  the 
Small  Biisine.s.s  Regulaturv  Enforcement 
Fairness  Act  of  199H.  Therefore,  the 
NRCs  fees  for  FY  2000  will  become 
effective  tiO  davs  after  publication  of  the 
final  rule  in  the  Federal  Register  The 
NRC  will  send  an  invoice  for  the 
amount  of  the  annual  fee  to  reactors  and 
major  fuel  cycle  facilities  upon 
publication  of  the  FY  2000  final  rule 
For  these  licensees,  payment  will  be  due 
on  the  effective  date  of  the  FY  2000  rule. 
Those  materials  licensees  whose  lic:en.se 
anniversarv'  date  duruig  FY  2000  falls 
before  the  effective  date  of  the  final  FY 
2000  rule  will  be  billed  during  the 
anniversary'  month  of  the  license  and 
continue  to  pay  annual  fees  at  the  FY 
1999  rate  in  FY  2000.  Those  materials 
licensees  whose  license  anniversary- 
date  falls  im  or  after  the  effective  date 
of  the  final  FY  2000  rule  will  be  billed 
at  the  FY  2000  revised  rates  during  the 
anniversary  month  of  the  license  and 
payment  will  be  due  on  the  date  of  the 
invoice  However,  interest  will  be 
waived  if  payment  is  received  within  30 
days  from  the  invoice  date. 

As  announced  in  FY  1998  rule,  as  a 
cost-saving  measure,  the  NRC  will  no 
longer  mail  the  final  rule  to  all 
licensees.  However,  the  NRC  will  send 
the  final  rule  to  any  licensee  or  other 
person  upon  request.  To  request  a  copy, 
contact  the  License  Fee  and  Accounts 
Receivable  Branch.  Division  of 
Accounting  and  Finance.  Office  of  the 
Chief  Financial  Officer,  at  301^15- 
7554.  or  e-mail  us  at  fees@nrc-gov.  In 


addition  to  publication  in  the  Federal 
Register,  the  final  rule  will  be  available 
on  the  internet  at  http:// 
rulfforum.lInl.gov 

The  NRC  is  also  making  other  changes 
to  10  CFR  Parts  170  and  171  as 
di.scussed  in  Sections  A  and  B  below: 

A  Ampndments  to  10  CFR  Part  1  70 
Fees  for  Facilities.  Matcriuls.  Import  and 
Export  Licenses,  and  Other  Regulatory 
Senices  Under  the  Atomic  Energy  Act 
of  1954.  as  Amended 

The  NRC  is  revising  the  hourly  rates 
used  to  calculate  fees  and  is  adjusting 
the  10  CFR  Part  170  fees  based  on  the 
revised  hourly  rates.  An  administrative 
amendment  has  also  been  made  to 
(» 170.12(c)  to  clarify  that  the  site  to 
which  a  resident  inspector  is  assigned 
will  not  be  assessed  Part  170  fees  for 
time  spent  by  the  resident  inspector  in 
support  of  activities  at  another  site.  The 
amendments  to  10  CFR  Part  170  are  as 
follows: 

1.  Hourly  Rates 

The  NRC  is  revising  the  two 
professional  hourly  rates  for  NRC  staff 
time  established  in  §  170.20.  These  rates 
are  based  on  the  number  of  FY  2000 
direct  program  full  time  equivalents 
(FTEs)  and  the  FY'  2000  NRC  budget, 
excluding  dire<:t  program  support  costs 
and  NRCs  appropriations  from  the 
NWF  and  the  (.eneral  Fund.  These  rates 
are  used  to  determine  the  Part  170  fees. 
The  hourly  rate  for  the  reactor  program 
is  SI 44  per  hour  (S255.848  per  direct 
F-TE)  This  rate  is  applicable  to  all 
activities  for  which  fees  are  based  on 


Table  I.— FY  2000  Budget  Authority  to  be  Included 

(Dollars  m  millions] 


full  cost  under  §170.21  of  the  fee 
regulations.  The  hourly  rate  for  the 
nuclear  materials  and  nuclear  waste 
program  is  S143  per  hour  (5253,478  per 
direct  FTE).  This  rate  is  applicable  to  all 
activities  for  which  fees  are  based  on 
full  cost  under  §  170.31  of  the  fee 
regulations.  In  the  FY  1999  final  fee 
rule,  these  rates  were  $141  and  S140, 
respectively.  The  approximately  2 
percent  increase  is  primarily  due  to  the 
Government-wide  pay  increase  in  FY 
2000. 

The  method  used  to  determine  the 
two  professional  hourly  rates  is  as 
follows: 

a.  Direct  program  FTE  levels  are 
identified  for  the  reactor  program  and 
the  nuclear  material  and  waste  program. 

b.  Direct  contract  support,  which  is 
the  use  of  contract  or  other  services  in 
support  of  the  line  organization's  direct 
program,  is  excluded  from  the 
calculation  of  the  hourly  rates  because 
the  costs  for  direct  contract  support  are 
charged  directly  through  the  various 
categories  of  fees. 

c.  All  other  direct  program  costs  (i.e.. 
Salaries  and  Benefits,  Travel)  represent 

"in-house"  costs  and  are  allocated  by 
dividing  them  uniformly  by  the  total 
number  of  direct  FTEs  for  the  program. 
In  addition,  salaries  and  benefits  plus 
contracts  for  non-program  direct 
management  and  support,  and  the 
Office  of  the  Inspector  General  are 
allocated  to  each  program  based  on  that 
program's  direct  costs  This  method 
results  in  the  following  costs  which  are 
included  in  the  hourly  rates. 

IN  HOURLY  Rates 


Direct  Program  Salanes  &  Benefits      

Overhead  Salaries  &  Benefits   Program  Travel  and  Other  Support 
Allocated  Agency  Management  and  Support  


Subtotal 


Less  otiserting  receipts 


Total  Budget  Included  m  Hourly  Rate    „..„„„... 

Program  Direct  FTEs  .,..„„,.„.,.,-„ 

Rate  per  Direct  FTE 

Professional  Hourly  Rate  iRate  per  direct  FTE  divided  by  1  776  hours) 


Reactor 
program 

Matenals 

program 

$103  3M 

$53  2M 

$98  6 

$29  OM 

$15  3M 

S27  9 

$255.3 

$722 

-1 

$2552 

9975 
$255  848 

$144 

$722 

284  9 

$253,478 

S143 

As  shown  in  Table  !,  dividing  the 
S255.2  million  (rounded)  budgeted 
amount  im. hided  in  the  hourly  rate  for 
the  reactor  program  bv  the  reai  tor 
program  direct  FTEs  (997  5)  results  in  a 
rate  for  the  reactor  program  of  S2.t5.H4H 
per  FTE  for  FY  2000    The  I)ire(  t  FTV. 
Hourly  Rale  for  the  reactor  program  is 


-Si 44  per  hour  (rounded  to  the  nearest 
whole  dollar)  This  rate  is  ( alculated  by 
dividing  the  cost  per  direct  FTE 
(.$253,848)  bv  the  number  of  productive 
hours  in  one  year  (1.776  hours)  as  set 
forth  in  the  revised  OMB  Circular  A-7ti. 

Performance  of  Commercial 
Adivities  "  Dividing  the  $72  2  million 


(rounded)  budgeted  amount  included  in 
the  hourly  rate  for  the  nuclear  materials 
and  nuclear  waste  program  by  the 
program  direct  FTEs  (284.9)  results  in  a 
rate  of  $253,478  per  FTE  for  FY  2000. 
The  Direct  FTE  Hourly  Rate  for  the 
materials  program  is  $143  per  hour 
(rounded  to  the  nearest  whole  dollar) 
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This  rate  is  calculated  by  dividing  the 
cost  per  direct  FTE  ($253 ,4 78)  by  the 
number  of  productive  hours  in  one  year 
(1,776  hours). 

2.  Fee  Adjustments 

The  NRC  is  adjusting  the  current  Part 
170  fees  in  §§170.21  and  170.31  to 
reflect  the  changes  in  the  revised  hourly 
rates.  The  full  cost  fees  assessed  under 
§§170.21  and  170.31  are  based  on  the 
professional  hourly  rates  and  euiy  direct 
program  support  (contractual  services) 
costs  expended  by  the  NRC.  Any 
professional  hours  expended  on  or  after 
the  effective  date  of  the  final  rule  would 
be  assessed  at  the  FY  2000  hourly  rates. 

The  fees  in  §§170.21  and  170.31  that 
are  based  on  the  average  time  to  review 
an  application  ("flat"  fees)  have  been 
adjusted  to  reflect  the  increase  in  the 
professional  hourly  rates  from  FY  1999. 
The  amounts  of  the  materials  licensing 
"flat"  fees  were  rounded  as  follows. 
Fees  under  $1,000  are  rounded  to  the 
nearest  $10.  Fees  that  are  greater  than 
$1,000  but  less  than  $100,000  are 
rounded  to  the  nearest  $100.  Fees  that 
are  greater  than  $100,000  are  rounded  to 
the  nearest  $1,000. 

The  licensing  "flat"  fees  are 
applicable  to  fee  categories  K.l  through 
K.5  of  §170.21,  and  fee  categories  l.C, 
ID.  2.B,  2.C.  3.A  du-ough  3. P.  4.B 
through  9.D,  lO.B.  15.A  through  15.E, 
and  16  of  §170.31.  Applications  filed  on 
or  after  the  effective  date  of  the  final 
rule  will  be  subject  to  the  revised  fees 
in  this  final  rule. 

3.  Administrative  Amendment 

The  NRC  is  amending  §  170.12  (c)(1) 
to  clarify  that  the  fees  assessed  for  a 
resident  inspector's  time  exclude  time 
spent  by  the  resident  inspector  in 
support  of  activities  at  another  site.  This 
provision  was  inadvertently  omitted 
from  the  revision  of  10  CFR  170  in  the 
FY  1999  fee  rule. 

4.  Other 

The  NRC  solicited  public  comment  in 
the  FY  1999  proposed  fee  rulemaking 
(64  FR  15878;  April  1.  1999)  on  whether 
to  include  the  development  of  orders, 
evaluation  of  responses  to  orders, 
development  of  Notices  of  Violations 
(NOVs)  accompanying  escalated 
enforcement  actions,  and  evaluation  of 
responses  to  NOVs  in  the  fees  collected 
for  identifiable  services  under  Part  170 
in  the  FY  2000  proposed  fee  rule.  Those 
commenting  on  this  issue  presented 
arguments  both  for  and  against  assessing 
Part  1 70  fees  for  these  activities.  The 
NRC  stated  in  the  final  fee  rule  (64  FR 
31452:  June  10,  1999),  that  it  would 
further  evaluate  this  issue  before 
promulgation  of  the  FY  2000  fee  rule. 


Three  of  the  four  commenters  who 
addressed  this  issue  in  FY  1999  did  not 
support  recovering  the  costs  for  these 
activities  under  Part  170.  These 
commenters  were  concerned  that 
assessing  these  costs  to  the  specific 
licensees  under  Part  1 70  could  be 
viewed  as  penalizing  die  licensee  when 
the  licensee  identifies  and  corrects 
violations.  One  commenter  supported 
Part  1 70  fee  assessment  for  escalated 
enforcement  actions,  indicating  that  it  is 
inappropriate  for  one  licensee  to 
subsidize  oversight  for  another  licensee. 
This  commenter  also  stated  that  the 
perception  that  these  actions  serve  as  an 
industry-wide  deterrent  is  not  home 
out. 

In  addition  to  concerns  raised  by  the 
commenters,  there  are  other  problems 
with  assessing  Part  1 70  fees  for  these 
activities.  These  problems  include  the 
handling  of  escalated  enforcement  costs 
if  the  enforcement  action  is  reduced  to 
a  non-escalated  enforcement  action  or  is 
dropped  altogether.  Based  on  the  public 
comments  received  in  FY  1999  and  legal 
and  policy  concerns  (e.g.,  whether 
adoption  of  such  a  policy  would  deter 
licensees  from  requesting  hearings  on 
proposed  enforcement  actions),  the  NRC 
will  continue  to  recover  costs  for  orders 
and  escalated  enforcement  actions 
through  Part  171  annual  fees. 

In  summary,  the  NRC  is  amending  10 
CFR  Part  170  to: 

1.  Revise  the  two  hourly  rates: 

2.  Revise  the  licensing  fees  to  be 
assessed  to  reflect  the  revised  hourly 
rates;  and 

3.  Make  an  administrative  amendment 
to  §  170.12(c)  to  clar-fy  that  the  site  to 
which  a  resident  inspector  is  assigned 
will  not  be  assessed  Part  1 70  fees  for 
time  spent  by  the  resident  inspector  in 
support  of  activities  at  another  site. 

B.  Amendments  to  10  CFR  Part  171: 
Annual  Fees  for  Reactor  Licenses,  and 
Fuel  Cycle  Licenses  and  Materials 
Licenses,  Including  Holders  of 
Certificates  of  Compliance, 
Registrations,  and  Quality  Assurance 
Program  Approvals,  and  Government 
Agencies  Licensed  by  the  NRC 

The  NRC  is  revising  the  annual  fees 
for  FY  2000,  increasing  the  maximum 
annual  fees  assessed  to  those  licensees 
who  qualify  as  small  entities,  and 
making  several  administrative 
amendments.  The  amendments  are  as 
follows: 

1.  Annual  Fees 

The  NRC  is  amending  §§  171.15  and 
171.16  to  establish  the  annual  fees  for 
FY  2000  to  recover  approximately  100 
percent  of  the  FY  2000  budget  authority, 
less  fees  collected  under  10  CFR  Part 


170  and  funds  appropriated  from  the 
NWF  and  the  General  Fund.  In  the  FY 
1995  final  rule,  the  NRC  stated  that  it 
would  stabilize  annual  fees  as  follows. 
Begirming  in  FY  1996,  the  NRC  would 
adjust  the  annual  fees  only  by  the 
percentage  change  (plus  or  minus)  in 
NRCs  total  budget  authority,  unless 
there  was  a  substantial  change  in  the 
total  NRC  budget  authority  or  the 
magnitude  of  the  budget  allocated  to  a 
specific  class  of  licensees  If  either  case 
should  occur,  the  annual  Tee  base  would 
be  recalculated  (60  FR  32225;  June  20. 
1995).  The  NRC  also  indicated  that  the 
percentage  change  would  be  adjusted 
based  on  changes  in  10  CFR  Part  1 70 
fees  and  other  adjustments  as  well  as  on 
the  number  of  licensees  paying  the  fees. 
In  addition,  beginning  in  FY  1997.  the 
NRC  made  an  adjustment  to  recognize 
that  all  fees  billed  in  a  fiscal  year  are  not 
collected  in  that  year. 

In  the  FY  1999' proposed  fee  rule  (63 
FR  15884;  April  1,  1999),  public 
comment  was  solicited  on  whether  the 
NRC  shoidd.  in  future  years,  continue  to 
use  the  percent  change  method  and 
rebaseline  annual  fees  every  several 
years,  as  established  in  FY  1995,  or 
return  to  a  policy  of  rebaselining  annual 
fees  every  year.  The  majority  of  those 
commenting  on  the  frequency  for 
rebaselining  annual  fees  supported 
rebaselining  every  several  years,  as 
warranted.  Based  on  the  comments 
received,  licensees  have  continuing 
concerns  about  fee  stability.  Therefore, 
in  the  final  FY  1999  fee  rule  (64  FR 
31448;  June  10.  1999).  die  NRC  stated 
that  it  is  continuing  the  policy  of 
adjusting  the  annual  fees  only  by  the 
percent  change  in  the  NRCs  total 
budget,  with  additional  adjustments  for 
the  numbers  of  licensees  paying  fees, 
changes  in  Part  170  fees,  and  odier 
adjustments  that  may  be  required, 
unless  there  is  a  substantial  change  in 
the  total  NRC  budget  or  the  magnitude 
of  the  budget  allocated  to  a  specific 
class  of  licensees,  in  which  case  the 
annual  fee  base  would  be  reestablished. 
However,  based  on  experience  gained 
from  applying  the  criteria  from  F\'  1 996 
to  FY  1999.  the  Commission  determined 
that,  in  the  future,  annual  fees  should  be 
rebaselined  at  least  every  three  years,  or 
earlier,  if  warranted. 

After  evaluating  NRCs  budget  data  for 
FY  2000  and  concluding  that  there  has 
not  been  a  substantial  change  in  the 
NRC  budget  or  in  the  magnitude  of  a 
specific  budget  allocation  to  a  class  of 
licensees,  the  NRC  is  continuing  to 
stabilize  annual  fees  by  adjusting  the  FY' 
1 999  annual  fees  by  the  percent  change 
in  the  NRCs  total  budget,  with 
adjustments  for  the  number  of  licensees 
paying  fees,  changes  in  estimated  Part 
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170  collection.s  and  othur  offsetting 
receipts,  and  other  changes  recjiiired  to 
assure  that  the  amounts  hilleii  result  in 
the  required  ( oliections 

The  $447  ()  million  to  he  re(  (ivered 
through  F'art  170  and  Part  171  fees  for 
FY  2000  is  S2  fi  million  less  than  the 
total  amount  estimateil  for  re(  overv  in 
the  NRCs  FY  199M  ft^e  rule  The  NKC 
estimates  that  approximately  SlOti O 
million  will  be  rei  overed  in  FY  2000 
from  Pari  170  fees  and  other  offsetting 
receipts,  compared  to  5107  7  million  in 
FY  1999.  a  $17  milli(m  decrease.  As  the 
NK(^.  explained  in  the  FY  1999  proposed 
and  final  fee  rules  (M  FK  1,SH7H;  April 
1,  1999.  and  t)4  FR  :»14.5H;  June  10, 
1999),  the  amount  for  FY  1999  included 
a  $4.1  million  carryover  from  additional 
FY  199H  collections  which  reduced  the 
total  fee  recovery  .imount  for  FY  1999 
This  circumstance  does  not  exist  for  FY 
2000.  The  $17  million  decrease  in 
estimated  collections  for  FY  21)00  is  the 
difference  between  the  $4  1  million 
reductum  available  in  FY  1999  from  FY 


1998  collwiions  and  an  estimated  $2  4 
million  increa.se  in  Pari  170  collections 
for  FY  2000  compared  to  FY  1999.  The 
increase  in  estimat(>d  Pari  170 
collections,  from  $103  5  in  FY  1999  to 
$105  9  fur  FY  2000,  is  largefy 
attributable  to  changes  in  Commission 
policy  included  in  the  FY  1999  final  fee 
rule,  such  as  billing  full  cost  under  Part 
170  for  project  managers,  performance 
assessment-s,  incident  investigations, 
and  reviews  of  reports  and  other 
documents  that  do  not  require  formal  or 
legal  approval. 

The  remaining  $341.0  milli(m  ($447.0 
million  total  FY  2000  fee  recovery 
amount  less  $10<i  0  million  for 
estimated  Part  170  collections  and  other 
receipts)  is  to  be  recovered  through  the 
Part  171  annual  fees  The  $341  0  milli(m 
annual  fee  recovery  amount  for  FY  2000 
is  approximately  $1.0  million  less  than 
in  FY  1999 

In  addition  to  the  slight  reduction  in 
the  total  amount  to  be  recovered 
through  annual  fees,  the  NRC",  estimates 


Table  II.— Calculation  of  the  Percentage  Change  to  the 

[Dollars  m  millions) 


a  net  annual  fee  billing  adjustment  of 
approximately  $5.7  million  for  FY  2000 
resulting  from:  (1)  bills  that  will  not  be 
paid  in  FY  2000;  (2)  the  small  entity 
subsidy;  and  (3)  payments  received  in 
FY  2000  for  FY  1999  invoices.  The 
billing  adjustment,  which  is  necessai^- 
to  assure  that  the  "billed"  amount 
results  in  the  required  collections,  is 
approximately  $2.5  million  more  than 
in  FY  1999. 

In  addition  to  these  changes,  there  are 
approximately  530  fewer  licenses 
subject  to  annual  ff^'s  in  FY  2000  than 
in  FY  1999,  due  primarily  to  Ohio 
becoming  an  Agreement  State  in  August 
1999.  As  a  result  of  these  changes,  the 
FY  2000  annual  fees  increased  slightly, 
by  approximately  1.4  percent,  compared 
to  the  FY  1999  actual  (prior  to  rounding) 
annual  fees.  As  a  result  of  rounding,  the 
FY  2000  annual  fees  for  several  fee 
categories  are  the  same  as  the  final 
(rounded)  FY  1999  annual  fees.  The 
effects  of  these  changes  on  the  annual 
fees  are  shown  in  Table  11. 

FY  1999  Annual  Fees 


Total  Budget    

Less  NWF  

Less  General  Fund  (Regulatory  reviews  and  other  assistance  to  ottier  Federal  agencies) 


Total  Fee  Base 


Less  Pari  1 70  Fees 
Less  othier  receipts 


Pari  171     Fee  Collections  Required 


Part  171     Billing  Ad|ustment  ' 

Small  Entity  Allowance  

Estimated  Unpaid  Current  FY  Pari  171  Invoices 
Estimated  Payments  from  Prior  Year  Invoices 


Subtotal 


Total  Part  1/1  Billing 


FY  1999 

FY  2000 

$469  80 

-1700 

3  20 

S470  00 

-19.15 

-3  85 

$449.60 

$447  00 

-103  50 

4  20 

105  90 

010 

$341.90 

$341  00 

5  30 

340 

-5.50 

S.60 

3.30 

-3.20 

320 
S345  10 

5.70 

S346  70 

'These  ad|ustmenis  are  necessary  to  ensure  that  the    DiHed    amount  results  in  the  required  collections   Positive  amounts  indicate  amounts 
billed  that  will  not  be  collected  m  FY  2000 


2   .Small  Fntitv  .\iiiui,ii  Ires 

The  I  urrenl  niaxiiiiuin  sinali  entity 
'.nnual  fee  an<l  the  lower  tier  small 
entity  annual  fee  are  in(  rnased  by  2.') 
percent   The  m.iMimim  small  entit\ 
annual  fee  iiureased  from  Sl.HOO  to 
$2,300.  and  the  lower  tier  small  entity 
fee  increased  from  ,S40()  to  $500    rhi- 
current  in.iximuin  small  eiititv  annual 
fee  was  established  in  V\  1991.  the 
current  lower  tier  small  entity  annual 
fee  was  established  in  FY  1992    The  25 
percent  increase  is  consistent  with  the 
increase  in  NR( '.  fees  for  other  NR( : 
materials  licensees  since  FY  1991   The 


increase  is  less  than  the  ini  rease  in  the 
average  fees  paid  by  small  entity 
liti-nsees  in  .Xgreement  ,States  during 
Ihu^  time 

between  1991  and  1999,  i  hanges  in 
hoih  the  exte.-nal  and  internal 
environment  have  affected  NRC's  costs 
and  those  of  its  lu  ensees   lnc:reases  in 
the  NRC  materials  license  fees. 
Agreement  .States  materials  license  fees, 
and  the  Consumer  Prii  e  In  lex  all 
indicate  that  the  NRC  small  entity  fee 
established  in  1991  should  be  revised. 
In  addition,  the  structure  of  the  fees  that 
NRC  charges  to  its  materials  licensees 


changed  during  the  period  between 
1991  and  1999  In  the  past,  costs  for 
materials  li(  ense  inspections,  renewals, 
and  amendments  were  recovered 
through  Part  170  fees  for  services.  The 
costs  of  these  activities  are  now 
included  in  the  Part  171  annual  fees 
assessed  to  materials  licensees. 

While  the  annual  fees  increased  for 
most  materials  licensees  as  a  result  of 
these  changes,  the  NRC's  annual  fees 
assessed  to  small  entities  have  not  been 
adjusted  to  include  the  additional  costs. 
As  a  result,  small  entities  are  currently 
paying  a  smaller  percentage  of  the  total 
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NRC  regulatory  costs  related  to  them 
than  they  did  in  FY  1991  and  FY  1992 
when  the  small  entity  fees  were 
established. 

Based  on  the  changes  that  have 
occurred  since  FY  1991.  the  NRC  has 
reanalyzed  its  maximum  small  entity 
annual  fee.  As  part  of  the  reanalysis.  the 
NRC  considered  the  1999  fees  assessed 
by  Agreement  States,  the  NRC's  FY  1999 
fee  structure,  and  the  increase  in  the 
Consumer  Price  Index  between  FY  1991 
and  FY  1999.  The  reanalysis  and 
alternatives  considered  by  the  NRC  for 
revising  the  small  entity  annual  fees  are 
described  in  the  Regulatory  Flexibility 
Analysis,  which  is  Appendix  A  to  this 
final  rule. 

In  the  future,  the  NRC  plans  to  re- 
examine the  small  entity  fees  each  year 
that  annual  fees  are  rebaselined. 

3.  Administrative  Amendments 

a.  The  NRC  is  revising  §  171,5. 
Definitions,  to  include  Certificates  of 
Compliance  (Certificates)  issued  under 
Part  76,  The  NRC  issued  two  Certificates 
of  Compliance  under  Part  76  to  the 
United  States  Enrichment  Corporation 
(USEC)  for  the  operation  of  the  gaseous 
diffusion  uranium  enrichment  plants 
located  at  Paducah.  Kentucky,  and 
Piketon.  Ohio.  The  definition  of 
Materials  License  in  §  171,5  has  been 
amended  to  include  Part  76  Certificates, 
This  change  is  an  administrative  change 
to  codify'  agency  practice  in  the 
definitions  for  10  CFR  Part  171.  Section 
171.16(a)(1)  already  provides  that 
annual  fees  covered  by  the  section  apply 
to  person(s)  authorized  to  conduct 
activities  under  10  CFR  Part  76  for 
uranium  enrichment.  USEC  has  been 
subject  to  annual  fees  since  FY  1997. 

b.  Section  171.15  is  revised  as 
follows: 

(1)  Paragraphs  (b)  and  (c)  of  §171.15 
are  revised  in  their  entirety  to  establish 
the  FY  2000  annual  fees  for  operating 
power  reactors,  power  reactors  in 
decommissioning  or  possession  onlv 
status,  and  Part  72  licensees  who  do  not 
hold  Part  50  licenses.  The  fees  have 
been  established  by  increasing  the  FY 
1999  actual  (prior  to  rounding)  annual 
fees  by  approximately  1,4  percent.  In 
the  FY  1999  fee  rule.the  NRC  stated  it 
VNould  continue  to  stabilize  annual  fees 
by  adjusting  the  annual  fees  only  by  the 
percentage  change  (plus  or  minus)  in 
NRC's  total  budget  authority,  adjusted 
for  changes  in  estimated  collections  for 
10  CFR  Part  170  fees,  the  number  of 
licensees  paying  annual  fees,  and  other 
adjustments  that  may  be  required, 
unless  there  is  a  substantial  change  in 
the  total  NRC  budget  or  the  magnitude 
of  the  budget  allocated  to  a  specific 
class  of  licensees,  in  which  case  the 


annual  fee  base  would  be  reestablished. 
The  activities  comprising  the  FY  1999 
base  annual  fees  and  the  additional 
charge  (surcharge)  are  listed  in 
§  171.15(b)(2),  {c){2)  and  (d)(1)  for 
convenience  purposes. 

The  FY  2000  annual  fee  for  each 
operating  reactor  is  $2,815,000,  which 
includes  the  annual  fee  of  $209,000  for 
spent  fuel  storage/reactor 
decommissioning.  Each  power  reactor 
holding  a  Part  50  license  that  is  in 
decommissioning  or  possession  onlv 
status  and  has  spent  fuel  on-site  and 
each  independent  spent  fuel  storage  Part 
72  licensee  who  does  not  hold  a  Part  50 
license  is  subject  to  the  spent  fuel 
storage/reactor  decommissioning  annual 
fee  of  $209,000  in  FY  2000. 

(2)  Paragraph  (e)  of  §171.15  is  revised 
to  establish  the  FY  2000  annual  fee  for 
non-power  (test  and  research)  reactors. 
The  fee  has  been  established  bv 
increasing  the  FY  1999  actual  (prior  to 
rounding)  annual  fee  by  approximately 
1.4  percent.  The  FY  2000  annual  fee  for 
each  non-power  reactor  is  $87,100.  The 
NRC  will  continue  to  grant  exemptions 
from  the  annual  fee  to  Federally-owned 
and  State-owned  research  and  test 
reactors  that  meet  the  exemption  criteria 
specified  in  §  171.11(a)(2). 

c.  Section  171.16  is  amended  as 
follows: 

(1)  Section  171.16(c)  covers  the  fees 
assessed  for  those  licensees  that  can 
qualify  as  small  entities  under  NRC  size 
standards.  A  materials  licensee  mav  pay 
a  reduced  annual  fee  if  the  licensee 
qualifies  as  a  small  entity  under  the 
NRC's  size  standards  and  certifies  that 
it  is  a  small  entity  using  NRC  Form  526. 
This  section  is  revised  to  reflect  the  25 
percent  increase  in  the  small  entity  fees. 
The  NRC  is  maintaining  a  two-tier  fee 
structure  for  licensees  that  qualify  as 
small  entities  under  the  NRC's  size 
standards.  In  general,  licensees  who 
qualify  as  small  entities  will  pay  a 
maximum  annual  fee  of  $2,300.  A 
second  or  lower-tier  small  entity  fee  of 
$500  is  in  place  for  those  licensees  who 
are  considered  to  be  very  small  entities 
for  the  purposes  of  this  regulation. 

(2)  Section  171, 16(d)  is  revised  to 
establish  the  FY  2000  annual  fees  for 
materials  licensees,  including 
Government  agencies,  licensed  bv  the 
NRC.  The  FY  2000  annual  fees  were 
determined  by  increasing  the  FY  1999 
actual  (prior  to  rounding)  annual  fees  bv 
approximately  1.4  percent.  After 
rounding,  the  FY  2000  annual  fees  for 
several  categories  of  materials  licenses 
are  the  same  as  in  FY  1999,  The  amount 
or  range  of  the  FY  2000  annual  fees  for 
materials  licenses  is  summarized  as 
follows: 


Materials  Licenses,  Annual  Fee 
Ranges 


Category  of  license 


Annual  tees 


Pan  70— High  en- 
riched fuel  facility 

Part  70— Low  en- 
nched  fuel  facility 

Part  40— UF,,  conver- 
sion facility 

Pari  40 — Uranium  re- 
covery facilities. 

Part  30— Byproduct 
Material  Licenses 

Pan  71— Transpor- 
tation of  Radio- 
active Matenal 


$3,327,000 


1.116.000 


478  000 


S30.800toS132.000 
S620  to  $28,100^ 
S2.300  to  567,600 


2  Excludes  the  annual  fee  for  a  tew  military 
■master"  matenals  licenses  of  broad-scope 
issued  to  Government  agencies  which  is 
5363,000 

(3)  Footnote  1  of  §  171.16(d)  is 
amended  to  provide  a  waiver  of  the 
annual  fees  for  materials  licensees,  and 
holders  of  certificates,  registrations,  and 
approvals,  who  either  filed  for 
termination  of  their  licenses  or 
approvals  or  filed  for  possession  only/ 
storage  only  licenses  before  October  1 , 
1999,  and  permanently  ceased  licensed 
activities  entirely  by  September  30. 
1999,  All  other  licensees  and  approval 
holders  who  held  a  license  or  approval 
on  October  1,  1999,  are  subject  to  the  FY 
2000  annual  fees. 

Holders  of  new  licenses  issued  during 
FY  2000  are  subject  to  a  prorated  annual 
fee  in  accordance  with  the  current 
proration  provision  of  §  171.17,  For 
example,  those  new  materials  licenses 
issued  during  the  period  October  1. 
1999.  through  March  31,  2000,  are 
assessed  one-half  the  annual  fee  in 
effect  on  the  anniversary'  date  of  the 
license.  New  materials  licenses  issued 
on  or  after  April  1 ,  2000,  are  not  subject 
to  an  annual  fee  for  FY  2000.  Thereafter, 
the  full  annual  fee  will  be  due  and 
payable  each  subsequent  fiscal  year  on 
the  anniversary-  date  of  the  license. 
Materials  licensees  whose  annual  fees 
are  less  than  SlOO.OOO  are  subject  to  the 
annual  fee  in  effect  on  the  anniversary 
date  of  the  license.  The  anniversary  date 
of  the  materials  license  for  annual  fee 
purposes  is  the  first  day  of  the  month  in 
which  the  original  license  was  issued. 

d.  Section  171.19  Payment,  is 
amended  as  follows: 

(1)  Section  171.19(b)  is  revised  to 
update  the  fiscal  year  references,  and  to 
give  credit  for  partial  payments  made  bv 
certain  licensees  in  F"y  2000  toward 
their  FY  2000  annual  fees.  The  NRC 
anticipates  that  the  first,  second,  and 
third  quarterly  payments  for  FY  2000 
will  have  been  made  by  operating  power 
reactor  licensees  and  some  large 
materials  licensees  before  the  final  rule 


36958  Federal  Register /Vol    B5,  No    113 /Monday.  lune  12,  2000/Rules  and  Regulations 


h««(  (imps  t'fff<  tivf    rhtTiifom.  ih*>  NRC; 
will  rri'dit  pavint'iits  r»K:«Mved  fur  those 
(luarttTlv  timuial  ft'r  .issfssmciits  lowarti 
Ihf  tolal  aiuuial  Icf  In  Ix'  assessed   The 
NRC  will  adjust  the  fourth  (juarterU 
invoice  to  re(  over  the  full  amount  i)f  the 
revised  annual  fee  or  to  make  refunds, 
as  ne<  es.sarv   Pavnient  of  the  annual  fee 
IS  due  on  the  date  of  the  invoice  and 
intjirost  accrues  from  the  invoice  date 
However,  interest  will  he  waived  if 
payment  is  received  within  :)()  davs 
from  the  invoice  d.ite 

(2)  The  remainder  of  this  se(  tion. 
althouv-h  uiu  han^ed.  is  presented  for 
the  (  onvenieiK  e  of  the  user  .Xs  ill  FY 
UWJ.  the  NR(;  will  continue  to  hill 
annual  fees  for  most  materials  licenses 
on  the  anniversary  date  of  the  licen.se 
(liiensees  whose  annual  tees  are 
SIOO.OOO  or  more  would  continue  to  In- 
assessed  (luarterlv)    The  annual  fee 
a.s.sessed  will  he  the  fee  in  effect  (m  the 
license  ^nniversarv  d.ite.  unless  the 
annual  fee  for  the  prior  \ear  was  less 
than  .SIOO.OOO  and  the  revised  annual 
fee  for  the  current  fiscal  year  is  SIOO.OOO 
or  more.  In  this  case,  the  revised  amount 
will  he  hilled  to  the  Ik  eiisees  upon 
puhlication  of  the  final  rule  in  the 
Federal  Register,  adjusted  for  any 
annual  fee  payments  already  made  for 
that  fiscal  year  hased  on  the  anniversary 
month  billing  process.  For  FY  2000.  the 
anniversarv  date  billing  process  applies 
to  those  materials  licenses  in  the 
following  fee  categories:  IC.  iD.  L'A(2) 
Other.  2A(:n.  2A141.  2H.  H-.  .<A  through 
:\P.  4 A  through  '>D.  lOA,  and  lOH  For 
annual  fee  purposes,  the  anni\  ersarv 
date  of  the  materials  license  is 
considered  to  be  the  first  day  ot  the 
month  in  whu:h  the  original  materials 
licen.se  was  issued.  For  e.xample.  if  the 
original  materials  license  was  issued  on 
lune  17  then,  for  annu.il  fee  purposes, 
the  anniversary  date  of  the  materials 
licen.se  is  lune  1  and  the  licensee  will 
continue  to  be  billed  in  |une  of  each 
year  for  the  annual  fee  in  effe(  t  on  lune 
1    Materials  licensees  with  anniversary 
dates  in  FY  2000  before  the  effective 
date  of  the  FY  2000  final  rule  will  be 
billed  during  the  anniversarv  month  of 
the  li(  ense  and  continue  to  (i.iv  annual 
fet!s  at  the  FY  l')'»4  rate  m  FY  2000 
Those  materials  licensees  with  license 
anniversary  dates  falling  on  nr  .ifter  the 
effective  date  of  the  FY  2000  final  rule 
will  be  billed  at  the  FY  2000  revised 
rates  during  the  ■inniversary  month  ut 
their  license 

The  NRC  reemj)hasi/.es  that  the 
annual  fee  will  be  assessed  b.ised  on 
whether  a  licensee  holds  a  valid  NRC 
li<:ense  or  certificate  that  authorizes 
posst'ssion  and  use  of  raiiioactive 
material. 


In  summary,  the  NRC  is  revising  10 
CF'R  Part  171  as  follows; 

1  The  percent  change  method  has 
been  used  to  determine  the  annual  fees 
for  I'Y  2000  The  FY  2000  annual  fee  for 
each  iK.ense  fee  c  ategory  have  been 
established  by  increasing  the  FY  1999 

ai  tual  annual  fee  by  approximately  1  4 
(lercent. 

2  The  maximum  small  entity  annual 
fee  for  eac  h  fee  i:ategor>-  is  increased 
from  51,800  to  52,300.  and  the  lower 
tier  small  entity  fee  is  increased  from 
5400  to  S.'iOO;  and 

3.  Certificates  of  Complianie  issued 
under  Part  7li  have  been  added  to  the 
definition  of  Materials  License  in 
«»171  5 

IV.  Voluntary  Consensus  Standards 

The  National  Technology  Transfer 
and  Advancement  Act  of  1995,  Pub  L. 
104-1 13,  r»»quires  that  Federal  agencies 
use  technical  standards  that  are 
developed  or  adopted  by  voluntarv 
consensus  standards  bodies  unless 
using  such  a  standard  is  inconsistent 
with  applicable  law  or  otherwise 
impractical   In  this  final  rule,  the  NRC; 
is  amending  the  licensing.  inspec;tion. 
and  annual  fees  charged  to  its  licensees 
and  applicants  as  necessary  to  recover 
approximately  100  percent  of  its  budget 
authority  in  FY  2000  as  is  required  by 
the  Omnibus  Budget  Recom:iliation  Act 
of  1990.  as  amended  This  action  does 
not  constitute  the  establishment  of  a 
standard  that  contains  generally 
.ipplicable  requirements 

V.  Environmental  Impact:  Categorical 
Exclusion 

The  NRC  has  determined  that  this 
final  rule  is  the  type  of  action  described 
in  categorical  exclusion  10  CFR 
r>l  22(cin)  Therefore,  neither  an 
environmental  impact  statement  nor  an 
environmental  impact  assessment  has 
been  prepared  for  the  final  regulation 
My  Its  yer\  nature,  this  regulatory  action 
does  not  affect  the  environment,  and 
therefore,  no  environmental  lustice 
issues  are  raised. 

VI.  Paperwork  Reduction  Act 
Statement 

This  final  rule  i:ontains  no 
information  collection  requirements 
and.  therefore,  is  not  subjec  t  to  the 
requirements  of  the  Paperwork 
KediK  tion  Act  of  1995  (44  U.S.C.  3501 

ft  Sflj  ) 

VII.  Regulatory  Analysis 

With  respect  to  10  C:FR  Part  170,  this 
final  rule  was  developed  pursuant  to 
Title  V  of  the  Independent  Offices 
Appropriation  A(  t  of  1952  (lOAA)  (31 
use:  9701 )  and  the  Commission's  fee 


guidelines.  When  developing  these 
guidelines  the  Commission  took  into 
account  guidance  provided  by  the  U.S. 
Supreme  Court  on  March  4.  1974.  in 
S'dtional  Cable  Television  Association. 
Inr  V    I 'nited  States.  415  V.S  36  (19741 
and  Federal  Power  Commission  v.  .Vpvv 
Enfiland  Power  Company.  415  U.S.  345 
(1974)  In  these  decisions,  the  Court 
held  that  the  lOAA  authorizes  an  agency 
to  charge  fees  for  special  benefits 
rendered  to  identifiable  persons 
measured  by  the  "value  to  the 
recipient"  of  the  agency  service.  The 
meaning  of  the  lOAA  was  further 
clarified  on  December  16.  1976.  by  four 
decisions  of  the  US.  Court  of  Appeals 
for  the  District  of  C'olumbia:  Sational 
Cable  Television  Association  v.  Federal 
Communications  Commission.  554  F  2d 
1094  (D.C.  Cir.  1976):  Sational 
Association  of  Broadcasters  v.  Federal 
Communications  Commission.  554  F  2d 
1118  (D.C.  Cir.  1976);  Electronic 
Industries  .Association  v.  Federal 
Communications  Commission.  554  F.2d 
1109  (DC.  Cir.  1976)  and  Capital  Cities 
Communication.  Inc  v.  Federal 
Communications  Commission.  554  F  2d 
1135  (DC.  Cir.  1976).  The  Commission's 
fee  guidelines  were  developed  based  on 
these  legal  decisions. 

The  Commission's  fee  guidelines  were 
upheld  on  August  24.  1979,  by  the  U.S, 
Court  of  Appeals  for  the  Fifth  Circuit  in 
Mississippi  Power  and  Light  Co.  v.  U.S. 
S'uclear  Ftegulaton'  Commission.  601 
F,2d  223  (5th  Cir.  1979),  cert,  denied. 
444  U.S.  1102  (1980).  This  court  held 
that— 

(1)  The  NRC  had  the  authority  to 
recover  the  full  cost  of  providing 
services  to  identifiable  beneficiaries; 

(2)  The  NRC  could  properly  assess  a 
fee  for  the  costs  of  providing  routine 
inspections  necessary  to  ensure  a 
licensee's  compliance  with  the  Atomic 
Energy  Act  and  with  applicable 
regulations: 

(3)  The  NRC  could  charge  for  costs 
incurred  in  conducting  environmental 
reviews  required  bv  NEPA: 

(4)  The  NRC  properly  included  the 
costs  of  uncontested  hearings  and  of 
administrative  and  technical  support 
services  in  the  fee  schedule; 

(5)  The  NRC  could  assess  a  fee  for 
renewing  a  license  to  operate  a  low- 
level  radioactive  waste  burial  site:  and 

(R)  The  NRC's  fees  were  not  arbitrary 
or  capricious. 

With  respect  to  10  CFR  Part  171 .  on 
November  5,  1990.  the  Congress  passed 
Pub.  L.  101-508,  the  Omnibus  Budget 
Reconciliation  Act  of  1990  (OBRA-90), 
which  required  that,  for  FYs  1991 
through  1995,  approximately  100 
percent  of  the  NRC  budget  authority  be 
recovered  through  the  assessment  of 
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fees.  OBRA-90  was  amended  in  1999  to 
extend  the  100  percent  fee  recovery 
requirement  for  the  NRC  through  FY 
2000.  To  comply  vvith  this  statutory 
requirement,  and  in  accordance  with 
§  171.13,  the  NRC  is  publishing  the  final 
amount  of  the  FY  2000  annual  fees  for 
reactor  licensees,  fuel  cycle  licensees, 
materials  licensees,  and  holders  of 
Certificates  of  Compliance,  registrations 
of  sealed  source  and  devices  and  QA 
program  approvals,  and  Government 
agencies.  OBRA-90,  consistent  with  the 
accompanying  Conference  Committee 
Report,  and  the  amendments  to  OBRA- 
90,  provide  that — 

(1)  The  annual  fees  be  based  on  the 
Commission's  FY  2000  budget  of  5470.0 
million  less  the  amounts  collected  from 
Part  1 70  fees  and  the  funds  directly 
appropriated  from  the  NWF  to  cover  the 
NRC's  high  level  waste  program: 

(2)  The  annual  fees  shall,  to  the 
maximum  extent  practicable,  have  a 
reasonable  relationship  to  the  cost  of 
regulatory  services  provided  bv  the 
Commission:  and 

(3)  The  annual  fees  be  assessed  to 
those  licensees  the  Commission,  in  its 
discretion,  determines  can  fairly, 
equitably,  and  practicably  contribute  to 
their  payment. 

In  addition,  the  NRC's  FY  2000 
appropriations  language  provides  that 
S3. 85  million  appropriated  from  the 
General  Fund  for  activities  related  to 
regulatory  reviews  and  other  assistance 
provided  to  the  Department  of  Energy 
and  other  Federed  agencies  be  excluded 
from  fee  recovery. 

10  CFR  Part  171.  which  established 
annual  fees  for  operating  power  reactors 
effective  October  20.  1986  (51  FR  33224: 
September  18.  1986).  was  challenged 
and  upheld  in  its  entirety  in  Florida 
Power  and  Light  Company  V.  United 
States,  846  F.2d  765  (D.C.  Cir.  1988). 
cert,  denied.  490  U.S.  1045  (1989). 
Further,  the  NRC's  FY  1991  annual  fee 
rule  methodology  was  upheld  by  the 
D.C.  Circuit  Court  of  Appeals  in  Allied 
Signal  v.  NRC.  988  F.2d  146  (D.C.  Cir. 
1993). 

VIII.  Regulatory  Flexibility  Analysis 

The  NRC  is  required  by  the  Omnibus 
Budget  Reconciliation  Act  of  1990  to 
recover  approximately  100  percent  of  its 
budget  authority  through  the  assessment 
of  user  fees.  OBRA-90  further  requires 
that  the  NRC  establish  a  schedule  of 
charges  that  fairly  and  equitably 
allocates  the  aggregate  amount  of  these 
charges  among  licensees. 

This  final  rule  establishes  the 
schedules  of  fees  that  are  necessar\'  to 
implement  the  Congressional  mandate 
for  FY  2000.  The  final  rule  will  result 
in  increases  in  the  annual  fees  charged 


to  licensees  and  holders  of  certificates, 
registrations,  and  approvals,  including 
those  that  qualify  as  a  small  entity 
under  NRC's  size  standards  in  10  CFR 
2.810.  The  Regulatory  Flexibility 
Analysis,  prepared  in  accordance  with  5 
U.S.C.  604,  is  included  as  Appendix  A 
to  this  final  rule. 

The  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996.  Pub. 
L.  104-121.  (SBREFA)  was  signed  into 
law  on  March  29.  1996.  The  SBREFA 
requires  all  Federal  agencies  to  prepare 
a  written  compliance  guide  for  each  rule 
for  which  the  agency  is  required  by  5 
U.S.C.  604  to  prepare  a  regulatory 
flexibility  analysis.  Therefore,  in 
compliance  with  the  law.  Attachment  1 
to  the  Regulatory  Flexibility  Analysis  is 
the  small  entity  compliance  guide  for 
FY  2000. 

IX.  Backfit  Analysis 

The  NRC  has  determined  that  the 
backfit  rule,  10  CFR  50.109,  does  not 
apply  to  this  final  rule  and  that  a  backfit 
analysis  is  not  required  for  this  final 
rule.  The  backfit  analysis  is  not  required 
because  these  final  amendments  do  not 
require  the  modification  of  or  additions 
to  systems,  structures,  components,  or 
the  design  of  a  facility  or  the  design 
approval  or  manufacturing  license  for  a 
facility  or  the  procedures  or 
organization  required  to  design, 
construct  or  operate  a  facility. 

X.  Small  Business  Regulatory 
Enforcement  Fairness  Act 

In  accordance  with  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  Pub.  L.  104-121. 
the  NRC  has  determined  that  this  action 
is  a  major  rule  and  has  verified  this 
determination  with  the  Office  of 
Information  and  Regulatory  Affairs  of 
the  Office  of  Management  and  Budget. 

List  of  Subiects 


10  CFR  Part  170 

Byproduct  material.  Import  and 
export  licenses,  Intergovernmental 
relations.  Non-payment  penalties. 
Nuclear  materials,  Nuclear  power  plants 
and  reactors.  Source  material.  Special 
nuclear  material. 

10  CFR  Part  171 

Aimual  charges.  Byproduct  material. 
Holders  of  certificates,  registrations, 
approvals.  Intergovernmental  relations. 
Non-payment  penalties.  Nuclear 
materials.  Nuclear  power  plants  and 
reactors.  Source  material.  Special 
nuclear  material. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954.  as  amended, 


and  5  U.S.C.  552  and  553,  the  NRC  is 
adopting  the  following  amendments  to 
10  CFR  Parts  170  and  171. 

PART  17(>-FEES  FOR  FACIUTIES, 
MATERIALS,  IMPORT  AND  EXPORT 
LICENSES,  AND  OTHER 
REGULATORY  SERVICES  UNDER  THE 
ATOMIC  ENERGY  ACT  OF  1954,  AS 
AMENDED 

1.  The  authority  citation  for  Part  170 
continues  to  read  as  follows: 

Authority:  .31  I'.S.C.  9701.  96  Stat   1051: 
sec.  301.  Pub.  L.  92-314.  86  Stat.  222  (42 
U.S.C.  2201w):  sec.  201.  Pub  L.  93-4,381.  88 
Stat.  1242.  as  amended  (42  C  S.C  5841 1;  sec. 
205.  Pub.  L   101-576.  104  .Stat.  2842.  (31 
U.SC.  901). 

2.  In  §  170.12,  paragraph  (c)(1)  is 
revised  to  read  as  follows: 

§  170.12    Payment  of  fees. 

***** 

(c)  Inspection  fees.  (1)  Inspection  fees 
will  be  assessed  to  recover  full  cost  for 
each  resident  inspector  (including  the 
senior  resident  inspector),  assigned  to  a 
specific  plant  or  facility.  The  fees 
assessed  will  be  based  on  the  number  of 
hours  that  each  inspector  assigned  to 
the  plant  or  facility  is  in  an  official  duty 
status  [i.e..  all  time  in  a  non-leave 
status),  excluding  time  spent  bv  a 
resident  inspector  in  support  of 
activities  at  another  site.  The  hours  will 
be  billed  at  the  appropriate  hourly  rate 
established  in  10  CFR  170.20.  Resident 
inspectors'  time  related  to  a  specific 
inspection  will  be  included  in  the  fee 
assessed  for  the  specific  inspection  in 
accordance  with  paragraph  (c)(2)  of  this 
section. 


3.  Section  170.20  is  revised  to  read  as 
follows: 

§  1 70.20    Average  cost  per  professional 
staff-tiour. 

Fees  for  permits,  licenses, 
amendments,  renewals,  special  projects, 
10  CFR  Part  55  requalification  and 
replacement  examinations  and  tests. 
other  required  reviews,  approvals,  and 
inspections  under  §§  170.21  and  170.31 
will  be  calculated  using  the  following 
applicable  professional  staff-hour  rates: 

Reactor  Program  (§170.21  Activities)— 
5144  per  hour 

Nuclear  Materials  and  Nuclear  Waste 
Program  (§170.31  Activities)— 5143 
per  hour 

4.  In  §170.21.  the  introductorv'  text. 
Category-  K,  and  footnotes  1  and  2  to  the 
table  are  revised  to  read  as  follows: 
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§  1 70.21     Sch«dul«  of  »••»  for  production 
and  utilization  facilltlas,  ravlcw  of  standard 
r*f*r*nc«d  design  approvals,  special 
projects,  Inspections  and  Import  and  export 
licenses. 

Applicants  fur  i  iin>lru(  tKin  pfrinits. 
indnufacturinK  Ik  fnscs   opiTatiiig 


li(  fuses,  import  and  export  licenses, 
approvals  of  facility  standard  reference 
designs.  rtKjualification  and  replacement 
examinations  for  reactor  operators,  and 
special  proj«H:ts  and  holders  of 
I  onstniction  permits,  licenses,  and 

Schedule  of  Facility  Fees 
[See  footnotes  at  er>d  ot  tat>le) 


other  approvals  shall  pay  fees  for  the 
following  categories  of  services. 


Facility  categories  and  type  ol  tees 


Fees' 


K    Import  and  export  licenses 

Licenses  tor  the  impon  and  export  only  ot  production  and  utilization  facilities  or  the  export  only  ol  components  for  produc- 
tion and  utilisation  facilities  issued  under  10  CFR  Part  110  ^  m 

1  Application  lor  ,mpon  or  exfcri  ot  reactors  and  other  facilities  and  exports  ot  components  which  must  be  reviewed 
by  the  Commissioners  and  the-  txecutive  Branch   lor  example   actions  under  10  CFR  110  40(b) 

Application — new  license        "- — —......" « « 

Amendment  ■■■•• ,"  ".ll'L-'l! 

2  Application  for  export  of  reactor  and  other  components  requinng  Executive  Branch  review  only    for  example    those 

actions  under  10  CFR  I10  4iiali1)  (8i 

Application     new  license  - « " 

Amendment  

3  Application  tor  expr)rt  ol  components  requiring  foreign  government  assurances  only. 

Application     new  license       ....„,,,,.„„.„„_...™.......~...m— ..•..».«••."-•••••— ••"-—"— — 

Amendment  ■-' ....•••.. .- ••. ■- 

4  Application  tor  expod  of  facility  components  and  equipment  not  requinng  Commissioner  review    Executive  Branch 
review   or  foreign  government  assurances 

Application     new  license  - „......—....««....— ••' 

Amendment  '. 

b    Minor  amendment  of  any  expon  or  .mt>ori  license  to  extend  the  expiration  date    change  domestic  mlormation    or 
make  other  revisions  which  do  not  require  m -depth  analysis  or  review. 

Amendment 


S9  300 
9,300 


5700 
5  700 

1  700 
1  700 


1  100 
1  100 


210 


'  Fees  will  not  be  charged  for  orders  issued  by  the  Commission  under  §2  202  of  this  chapter  or  for  amendments  resulting  sp^^'^al  y  trorri  the 
requifer?,ents  o  these  typ*3S  of  Commission  orders  Foes  wHl  be  charged  for  approvals  issued  under  a  specific  exemption  provision  of  'he  Com. 
Tssons  Su°a  ions  und^r  Title  ^  of  the  Code  of  Federal  Regulations  leg  §§50  12  73  5)  and  any  other  sections  in  eHect  now  or  'h  the  tu^ 
^ re  ?eaardless  o"  whetrier  the  approval  .s  m  the  form  of  a  license  amendment  letler  of  approval  safety  evaluation  report  or  o  her  form  Fees 
o  licenses  nth°s  t  hedtL  thai  are  initially  issued  lor  less  than  fuU  power  are  based  on  review  through  the  issuarxe  of  a  full  POwer  license 
generally  ?unV^ers  considered  100  percent  ot  the  facility  s  full  rated  power.  Thus  it  a  licensee  received  a  'o^^PO^^' ''<;e"f  «[  ^  temporarv 
censL  tor  lessMhan  lull  power  and  subsequently  receives  full  power  authonty  I  by  way  of  license  amendment  or  othenvise)  tt^e  'otal  costs  tor  the 
icenle  w .  1  be  determined  through  that  penod  when  authority  is  granted  for  full  power  operation  It  a  situation  anses  in  which  the  Commission  de- 
lerrnes  that  furoperatrng  power  tor  a  particular  facility  should  be  less  than  100  percent  ot  full  rated  power   the  total  costs  for  the  license  will  be 

at  that  determined  lower  operating  power  level  and  not  at  the  100  percent  capacity-  ^  ^   r-      , ,  „,„ ^ 

Full  cost  fees  w,n  ti  d^ermmed  based  on  the  professional  staff  time  and  appropnate  contractual  support  services  exj«nded^Foi-ap^^^ 


'an7jX  riV90'fure^'buT:;rsr,irp;nd^ng'comp-^t,onof  ,he7ev,ew  ■me-cos,  incu.ed  afler^any  applicable  ceiling  was  reach^  S'lf^^l'^ 
29  1989  will  not  be  billed  to  the  applicant  Any  professional  staff  hours  expended  above  those  ceilings  on  o; /"eUa^uao^  3a  |?89.  ^^^1  be  as- 
sessed at  the  applicable  rates  established  by  ^  70  20  as  appropriate  except  for  topical  reports  whose  costs  exceed  SSaOOO  Cos^  ^n  %m 
ceed  S50  000  for  any  topical  report  amendment  revsion  or  supplement  to  a  topical  report  completed  or  under  review  <^0"^  Jf"^?^^^  30.  Iff^^ 
"hrough  August  8  1991  will  not  be  billed  to  the  applicant  Any  professional  hours  expended  on  or  after  August  9  1991  will  be  assessed  at  the 
applicable  rate  established  m  §  1  70  20 


5    .Sei  tit  111  1 
follnvvs: 


'(I  f  1  is  n-MM'ti  In  ri'.ui 


§  1 70.31     Schedule  of  fees  for  materials 
licenses  and  other  regulatory  services. 
Including  inspections,  and  import  and 
export  licenses. 

.\li[)li(  ants  for  ni.iliTi.ils  hi  cnscs, 
iiiipnrt  .Old  I'xpnrf  Ik  cnsrs.  ,ind  other 


regulatory  services  and  holders  of 
materials  licenses,  or  import  and  export 
licenses  shall  pay  fees  for  the  following 
categories  of  services.  This  schedule 
includes  fees  for  health  and  safety  and 
safeguards  inspections  where 
applicable 
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Schedule  of  Materials  Fees 

[See  footnotes  at  end  of  table] 


Category  ot  materials  licenses  and  type  ot  tees  ^ 


-Fee23 


B 


Special  nuclear  material: 
A   Licenses  tor  possession  and  use  of  200  grams  or  more  of  plutonium  in  unsealed  form  or  350  grams  or  more  ot  contained 
U-235  in  unsealed  form  or  200  grams  or  more  of  U-233  in  unsealed  fonn.  This  includes  applications  to  terminate  licenses 
as  well  as  licenses  authorizing  possession  only: 

Licensing  and  Insfjection  

B  Licenses  tor  receipt  and  storage  of  spent  fuel  at  an  independent  spent  fuel  storage  installation  (ISFSI): 

Licensing  and  inspection  

C  Licenses  for  possession  and  use  of  special  nuclear  material  in  sealed  sources  contained  in  devices  used  in  industrial 
measuring  systems,  including  x-ray  fluorescence  analyzers:  * 

Application  

D  All  other  special  nuclear  material  licenses,  except  licenses  authorizing  special  nuclear  material  in  unsealed  form  in  com- 
bination that  would  constitute  a  critical  quantity,  as  defined  in  §150.11  of  this  chapter,  for  which  the  licensee  shall  pay  the 
same  fees  as  those  for  Category  1A:  * 

Application  ; 

E  Licenses  or  certificates  tor  constmction  and  operation  of  a  uranium  enrichment  facility. 

Licensing  and  inspection  

Source  material: 
A  (1)  Licenses  for  possession  and  use  of  source  material  in  recovery  operations  such  as  milling,  in-situ  leaching,  heap-leach- 
ing,  refining  uranium  mill  concentrates  to  uranium  hexafluoride,  ore  buying  stations,  ion  exchange  facilities  and  in  proc- 
essing ot  ores  containing  source  material  for  extraction  ot  metals  other  than  uranium  or  thorium,  including  licenses  author- 
izing the  possession  ot  byproduct  waste  material  (tailings)  from  source  material  recovery  operations,  as  well  as  licenses 
authorizing  the  possession  and  maintenance  of  a  facility  in  a  standby  mode: 
Licensing  and  inspection  

(2)  Licenses  that  authorize  the  receipt  ot  byproduct  material,  as  defined  in  Section  11e(2)  of  the  Atomic  Energy  Act,  from 
other  persons  for  possession  and  disposal  except  those  licenses  subject  to  fees  in  Category  2.A.(1 ). 

Licensing  and  inspection  

(3)  Licenses  that  authorize  the  receipt  of  byproduct  material,  as  defined  in  Section  11e(2)  of  the  Atomic  Energy  Act.  from 
other  persons  tor  possession  and  disposal  incidental  to  the  disposal  of  the  uranium  waste  tailings  generated  by  the  licens- 
ee's milling  operations,  except  those  licenses  subject  to  the  fees  in  Category  2.A.(1).     - 

Licensing  and  inspection  

Licenses  which  authorize  the  possession,  use,  and/or  installation  ot  source  material  for  shielding: 

Application   

C  All  other  source  material  licenses: 

Application  

3  Byproduct  material: 

A  Licenses  of  broad  scope  for  the  possession  and  use  of  byproduct  material  issued  under  Parts  30  and  33  of  this  chapter 
tor  processing  or  manufacturing  of  items  containing  byproduct  material  for  commercial  distribution: 

Application  

B  Other  licenses  for  possession  and  use  of  byproduct  material  issued  under  Part  30  of  this  chapter  for  processing  or  manu- 
facturing of  items  containing  byproduct  material  for  commercial  distribution: 

Application  

C  Licenses  issued  under  §§32.72,  32.73,  and/or  32.74  of  this  chapter  that  authorize  the  processing  or  manufacturing  and 
distnbution  or  redistribution  ot  radiopharmaceuticals,  generators,  reagent  kits,  and/or  sources  and  devices  containing  by- 
product material.  This  category  does  not  apply  to  licenses  issued  to  nonprofit  educational  institutions  whose  processing  or 
manufacturing  is  exempt  under  10  CFR  170.11(a)(4).  These  licenses  are  covered  by  fee  Category  3D. 

Application  

D  Licenses  and  approvals  issued  under  §§32.72,  32.73,  and/or  32.74  of  this  chapter  authorizing  distribution  or  redistribution 
of  radiopharmaceuticals,  generators,  reagent  kits,  and/or  sources  or  devices  not  involving  processing  of  byproduct  mate- 
rial This  category  includes  licenses  issued  under  §§32.72,  32.73,  and/or  32.74  of  this  chapter  to  nonprofit  educational  in- 
stitutions whose  processing  or  manufacturing  is  exempt  under  10  CFR  170.11(a)(4). 

Applrcation  

E  Lk^nses  for  possession  and  use  of  byproduct  material  in  sealed  sources  tor  inadiation  of  materials  in  whk:h  the  source  is 
not  removed  from  its  shield  (self-shielded  units): 

Applrcatkjn  

F  Lk»nses  for  possession  and  use  of  less  than  10,000  curies  of  byproduct  material  in  sealed  sources  for  in-adiation  of  ma- 
terials in  which  the  source  is  exposed  for  in-adiation  purposes.  This  category  also  includes  underwater  irradiators  for  irra- 
diation of  materials  where  the  source  is  not  exposed  for  irradiation  purposes. 

Application  

G.  Lk»nses  for  possession  and  use  of  10,000  curies  or  more  of  byproduct  material  in  sealed  sources  for  Irradiation  of  mate- 
rials in  whk:h  tfie  source  is  exposed  for  in-adiation  purposes.  This  category  also  includes  underwater  in-adiators  tor  inadia- 
tion  of  materials  where  the  source  is  not  exposed  for  irradiation  purposes. 

Applkatron  

H  Licenses  issued  under  Subpart  A  of  Part  32  of  this  chapter  to  distribute  items  containing  byproduct  material  that  require 
devk»  review  to  persoris  exempt  from  the  licensing  requirements  of  Part  30  of  this  chapter  The  category  does  not  include 
specifk;  lk»nses  authorizing  redistribution  of  items  that  have  been  authorized  for  distribution  to  persons  exempt  from  the  li- 
censing requirements  of  Part  30  of  this  chapter: 
Applk:ation  


Full  Cost. 
I  Full  Cost. 

I  $660 

I 

:  $1,300 

Full  Cost. 


Full  Cost. 
Full  Cost. 

Full  Cost. 

$160 

$5,600 


$10,300 


$2,400 


$1,700 


$3,300 


$3,500 


$2,100 
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Schedule  of  Materials  Fees— Continued 
[See  footnotes  at  end  ot  tatXe] 


Category  ot  materials  licenses  and  type  of  fees ' 


Fee^^ 


I    L  icensos  issued  under  Sutiparl  A  ol  Pan  32  o(  this  chapter  to  distribute  items  containing  byproduct  malenal  or  quantities  of 
byproduct  material  that  do  not  require  device  evaluation  to  persons  exempt  trom  the  licensing  requirements  o(  Pari  30  ol 
this  chapter    fhis  category  does  not  include  specific  licenses  authorizing  redistnbution  o(  items  that  have  been  authorized 
for  dislnbution  to  (xjrsons  oxfmpl  trom  the  licensing  requirements  ot  Part  30  ot  this  chapter 
Application 
J    Licenses  issued  under  Subpart  B  ot  Pari  32  ot  this  chapter  to  distnbute  items  containing  byproduct  materia!  that  require 
sealed  source  and  or  device  review  to  persons  generally  licensed  under  Pan  31  ot  this  chapter   This  category  does  not  in- 
clude sptKitic  licenses  juthori/ing  redistribution  ol  items  thai  t^aye  been  authorized  tor  distnbution  to  persons  generally  li- 
censed under  Part  31  ol  this  ttiapler 
Application 
K    Licenses  issued  under  Subpart  B  ot  Pari  3.'  ol  ihis  chapter  lo  distnbute  items  containing  byproduct  matenai  or  quantities 
ol  byproduct  material  that  do  not  require  sealed  source  and, or  device  review  lo  persons  generally  licensed  under  Pari  31 
ol  this  chapter    This  category  does  not  include  specific  Ucenses  authon/mg  redistnbution  ot  items  thai  have  t»een  author- 
ized lor  distribution  In  tiersons  generally  licensed  under  Part  31  ol  this  chapter 
Application 
L    Licenses  ol  broad  scope  lor  possessior)  and  use  ol  byproduct  malenal  issued  under  Parts  30  and  33  ol  this  chapter  tor 
research  and  development  that  do  not  authorize  commercial  distribution 

Application  — - - 

M  Other  licenses  lor  p<issession  and  use  ol  byproduct  malenai  .ssued  under  Part  30  o(  this  chapter  for  research  and  devel- 
opment that  do  not  authorize  commercial  distribution 

Application  ««...«« 

N    Licenses  that  authorize  services  lor  other  licensees    except 

111  Licenses  thai  auttionze  only  caiibraison  and. or  leak  testing  services  are  subject  to  the  lees  speoled  m  lee  Category 

3P   and 
(2)  Licenses  iluii  auth.irze  waste  disposal  services  are  subject  to  the  tees  specified  m  tee  Categories  4A   48   and  4C 

Application 
O   Licenses  tor  ptjssession  and  use  ot  byproduct  malerai  issued  under  Pan  34  ol  this  chapter  lor  industrial  radiography  op- 
erations 

Application  " • 

P   All  other  spw:itic  bypnxlucl  material  Ik  enses   except  those  tn  Categories  4A  through  9D 

Application  ,. , ' 

4  Waste  disp<isal  and  prcx;essing 

A  Licenses  speciticaiiy  authorizing  the  receipt  ol  waste  byproduct  material  source  malerial  or  special  nuclear  malenal  from 
other  p«>rsons  lor  the  purpose  ol  contiriqency  storage  or  commercial  land  disposal  by  the  licensee  or  licenses  authonzing 
contingency  storage  ul  low  level  radioactive  waste  at  the  site  ol  nuclear  power  reactors  or  licenses  lor  receipt  of  waste 
from  other  ptvsons  lor  incineration  or  other  treatment  packaging  ol  resulting  waste  and  residues  and  transfer  ot  packages 
to  another  person  authorized  to  rtK:eive  or  dispose  ol  waste  matenai 

licensing  and  insp«?ction  

B  Licenses  s(iecilicaily  authorizing  the  receipt  ol  waste  byproduct  materia:  source  malenal  or  special  nuclear  malenal  from 
other  persons  lor  the  purpose  ol  packaging  or  repackaging  the  material  The  ucensee  will  dispose  ol  the  matenai  by  trans- 
fer to  another  (X'rson  authorized  lo  rece've  or  dispose  ol  the  matenai 
Application 
C  Licenses  specilicaiiy  auttionzmg  trie  rei.eipt  ot  prepackaged  waste  byproduct  matenai  source  matenai  or  special  nuclear 
matenai  Irom  other  persons  The  licensee  wiii  dispose  ot  the  matenai  by  transler  to  another  person  authorized  to  receive 
or  dispose  ol  the  material. 

Application  „ „.,...„.....r<n.f.n>»o~ «...«...►.-. • ••• 

5  Well  logging 

A  Licenses  lor  possession  and  use  ol  tiyP'oduct  material  source  matenai  and  or  special  nudear  material  lor  well  logging 
well  surveys    ,ind  tracer  studies  other  ih.m  lieid  IkKXlmg  tracer  studies 

Application  •    ■- -• — - - 

B   Licenses  tcir  [Possession  and  .ise  ot  byprodiji  1  materia   lor  tieid  licxxlmg  tracer  studies- 
Licensing  

6  Nuclear  laundries 

A    Licenses  lor  commen.iai  rollertion  and  la.mdry  ol  items  contaminated  with  byproduct  matenai,  source  material,  or  special 

nuclear  malenal 

Application ,_..„,„.„.,,„„„ 

7  Medical  licenses 

A   Licenses  issued  under  Parts  30.  3S.  40,  tnt  70  Of  this  chapter  for  human  use  of  byproduct  malenai   source  matenai   or 
special  nuclear  fTi.itenai  m  seSlKt  tOUron  CUnUlneO  m  teletherapy  devices 
Application 
B    Licenses  ol  bro.td  scoiie    ssue<1  In  mttdicai    nslitutions  or  two  or  more  physicians  under  Pads  30    33    35    40    and  70  ol 
this  rhapter    luttiorving  researi.fi  and  development     ncluding  human  use  ol  byproduct  material    except  licenses  lor  byprod- 
Lji  t  material    soun  .•  rn.iteriai    'ii  s(>*h  ;a!  nuclear  matenai  m  sealed  sources  contained  in  teletherapy  devices 
Application 
C    Other  licenses   ssued  under  Pads  .K)    tS    40    and  .'0  ol  this  Chapter  lor  human  use  ol  byproduct  ma'enal    source  mate- 
nai   andor  spoi  lai  niKiear  matenai    except  licenses  tor  byproduct  matenai    source  matenai    or  special  nuclear  matenai  m 
■.ealed  sources  cuntained  lelt.'therapy  devces 
Application  .......„„..» «.~«.r.«.t........ - • 

8  Civil  delense. 


S3  200 

Si  000 

$580. 

S5  600 
$2  300 

S2  400 

S5  900 
$1  300 


Full  Cost 

Si  700 

$2  600 

$6  100 
Full  Cost. 

S11  400 

$6  200 

S4  500 

S2.400 


Schedule  of  Materials  Fees— Continued 

[See  footnotes  at  end  of  table] 


Category  of  materials  licenses  and  type  of  fees ' 


Fee  2: 


10 


11 


12 


13 


A  Licenses  for  possession  and  use  of  byproduct  material,  source  material,  or  special  nuclear  material  for  civil  defense  activi- 
ties 

Application   

Device,  product,  or  sealed  source  safety  evaluation: 
A.  Safety  evaluation  of  devices  or  products  containing  byproduct  material,  source  material,  or  special  nuclear  matenai.  ex- 
cept reactor  fuel  devices,  for  commercial  distribution: 

Application — eacfi  device  

B  Safety  evaluation  of  devices  or  products  containing  byproduct  material,  source  material,  or  special  nuclear  material  manu- 
factured in  accordance  with  the  unique  specifications  of,  and  for  use  by.  a  single  applicant,  except  reactor  fuel  devices: 

Application — each  device  

C  Safety  evaluation  of  sealed  sources  containing  byproduct  material,  source  material,  or  special  nuclear  material,  except  re- 
actor fuel,  for  commercial  distribution: 

Application — each  source  

D   Safety  evaluation  of  sealed  sources  containing  byproduct  material,  source  matenai.  or  special  nuclear  matenai.  manufac- 
tured in  accordance  with  the  unique  specifications  of,  and  for  use  by,  a  single  applicant,  except  reactor  fuel: 

Application — each  source  

Transportation  of  radioactive  material: 

A  Evaluation  of  casks,  packages,  and  shipping  containers: 

Licensing  and  inspections  

B  Evaluation  of  10  CFR  Pari  71  quality  assurance  programs: 

Application  

Inspections   [ 

Review  of  standardized  spent  fuel  facilities: 

Licensing  and  insp>ection   

Special  projects:  ^ 

Approvals  and  preapplication/Llcensing  activities  

Inspections  

A  Spent  fuel  storage  cask  Certificate  of  Compliance: 

Licensing  

B  Inspections  related  to  spent  fuel  storage  cask  Certificate  of  Compliance  

C  Inspections  related  to  storage  of  spent  fuel  under  §72.210  of  this  chapter  

14  Byproduct,  source,  or  special  nuclear  material  licenses  and  other  approvals  authonzing  decommissioning,  decontamination, 
reclamation,  or  site  restoration  activities  under  Parts  30,  40.  70.  72,  and  76  of  this  chapter: 

Licensing  and  inspjection   

15  ImpxDrt  and  Exp»ort  licenses: 

Licenses  issued  under  Pari  110  of  this  chapter  for  the  impor'  and  export  only  of  special  nuclear  matenai.  source  matenai. 
tntium  and  other  byproduct  material,  heavy  water,  or  nuclear  grade  graphite. 
A  Application  for  export  or  Import  of  high  enriched  uranium  and  other  matenals.  including  radioactive  waste,  which  must 
be  reviewed  by  the  Commissioners  and  the  Executive  Branch,  for  example,  those  actions  under  10  CFR  110  40(b) 
This  category  includes  application  for  export  or  import  of  radioactive  wastes  In  multiple  forms  from  multiple  generators 
or  brokers  in  the  exporting  country  and/or  going  to  multiple  treatment,  storage  or  disposal  facilities  in  one  or  more  re- 
ceiving countnes. 

Application — new  license 

Amendment  

Application  tor  export  or  import  of  special  nuclear  material,  source  matenai,  tritium  and  other  byproduct  matenai. 
heavy  water,  or  nuclear  grade  graphite.  Including  radioactive  waste,  requiring  Executive  Branch  review  but  not  Com- 
missioner review  This  category  Includes  application  for  the  export  or  Import  of  radioactive  waste  Involving  a  single 
form  of  waste  from  a  single  class  of  generator  In  the  exporting  country  to  a  single  treatment,  storage  and/or  disposal 
facility  in  the  receiving  country 

Application — new  license 

Amendment  

Application  tor  export  of  routine  reloads  of  low  enriched  uranium  reactor  fuel  and  exports  of  source  matenai  requiring 
only  foreign  govemment  assurances  under  the  Atomic  Energy  Act. 

Applk:ation — new  Ircense 

Amendment  

Application  for  export  or  Import  of  other  materials,  including  radioactive  waste,  not  requlnng  Commissioner  review. 
Executive  Branch  review,  or  foreign  govemment  assurances  under  the  Atomic  Energy  Act  This  category  Includes  ap- 
plication for  export  or  Import  of  radioactive  waste  where  the  NRC  has  previously  authorized  the  export  or  Import  of  the 
same  form  of  waste  to  or  from  the  same  or  similar  parties,  requiring  only  confirmation  from  the  receiving  facility  and  li- 
censing authorities  that  the  shipments  may  proceed  according  to  previously  agreed  understandings  and  procedures 

Applrcatlon — new  license 

Amendment  

E  r^inor  amendment  of  any  export  or  import  license  to  extend  the  expiration  date,  change  domestic  information,  or 
make  other  revisions  which  do  not  require  in-depth  analysis,  review,  or  consultations  with  other  agencies  or  foreign 
governments 

Amendment  , 

Reciprocity: 

Agreement  State  licensees  who  conduct  activities  under  the  reciprocity  provisions  of  10  CFR  150.20. 

Application  (initial  filing  of  Form  241)  


$330 

$5,300. 
$3,800 
$1,600 
$540 

Full  Cost 

$400 
Full  Cost 

Full  Cost 

Full  Cost 
Full  Cost 

Full  Cost 
Full  Cost 
Full  Cost 

Full  Cost 


B 


$9  300 
S9.300 


D 


$5,700 
$5  700 


$1,700 
$1,700 


16 


$1,100 
$1,100 


$210 


$1,200 


:i6964 
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Schedule  of  Materials  Fees— Continued 

[See  tootnoles  a\  eno  ot  t-ibie_ 


Category  o(  materials  licenses  and  type  o4  lee« ' 


Revisions 


Fee  = 


S200 


Types  ot  ref-i  S«'p<irrf!f  i  h.irqes  as  shown  in  the  scneduie  will  be  assessed  for  preapplication  consultations  and  reviews  and  applications 
tor  new  licenses  and  approvals  issuance  ol  new  licenses  and  approvals  certain  amendments  and  renewals  to  existing  licenses  and  approvals, 
safety  evaluations  ol  sealed  sources  and  d«'vices   and  certain  inspections    The  following  guidelines  apply  to  these  charges 

(a)  Application  fef  s  Applications  tor  new  materials  licenses  and  export  and  import  licenses  applications  to  reinstate  expired  terminated  or  in- 
active licenses  except  those  sub|Oct  to  tees  assessed  at  full  costs  applications  f'led  by  Agreement  State  licensees  to  register  under  the  general 
license  provisions  ot  lO  CFR  ISO  ?0  and  applications  tor  amendments  to  matenais  licenses  that  would  place  the  license  m  a  higher  lee  category 
or  add  a  new  foe  categon/  must  be  accompanied  by  the  prescribed  application  fee  tor  each  category 

ID  Applications  tor  licenses  covering  more  than  one  tee  categon,'  ot  special  nuclear  material  or  source  matenai  must  be  accompanied  by  the 
prescnbed  application  tee  for  the  highest  lee  category 

(2)  Applications  lor  new  licenses  that  cover  both  byproduct  material  and  special  nuclear  material  m  sealed  sources  lor  use  in  gauging  devices 
will  pay  the  appropriate  application  tee  lor  lee  Category  1C  only 

(b)  iicensinq  tees  fees  lor  reviews  ol  applications  lor  new  licenses  and  tor  renewals  and  amendments  to  existing  licenses  tor  preapplication 
consultations  jnrt  tor  reviews  ol  other  documents  submitted  to  NRC  lor  review  and  lor  project  manager  time  lor  lee  calegones  subject  to  full 
cost  foes  (fee  Categories  1A  IB  IE  2A  4A  58  10A  11  12  13A  and  14i  are  due  upon  notification  by  the  Commission  in  accordance  with 
§170  12(b) 

(CI  Amendmer^t  rev'S/on  tees 

Applications  lor  amendmenis  to  export  and  import  licenses  and  revisions  to  reciprocity  initial  applications  must  be  accompanied  by  the  pre- 
scribed arnendmeni  revision  lee  lor  each  license/revisujn  attected  An  application  tor  an  amendment  to  a  license  or  approval  classified  in  more 
than  orie  lee  category  must  be  accompanied  by  the  prescribed  amendment  lee  tor  the  category  attected  by  the  amendment  unless  the  amend- 
ment IS  applicable  to  two  or  more  lee  categories  m  which  case  the  amendment  lee  lor  the  highest  lee  category  would  apply 

(d)  Inspection  tee^  insp<>ctions  resulting  from  investigations  conducted  by  the  Ottice  ol  Investigations  and  nonroutine  inspections  that  result 
Irom  third-party  allegations  are  nut  subject  to  lees   Inspection  lees  are  due  upon  notification  by  the  Commission  in  accordance  with  §  170  12(c) 

Fees  will  not  be  rharqed  tor  orders  issued  by  Ihe  Commission  under  10  CFR  2  202  or  lor  amendments  resulting  specifically  Irom  the  require- 
ments ol  these  tyix-s  ot  Commission  orders  However  lees  will  be  charged  lor  approvals  issued  under  a  specific  exemption  provision  ol  Ihe 
Commissions  regulations  under  Title  10  ol  the  Code  ol  Federal  Regulations  le  g  10  CFR  30  1 1  40  14  70  14  73  5,  and  any  other  sections  in 
etiect  now  m  the  tuturei  regardless  ol  whether  the  approval  is  m  the  form  of  a  license  amendment,  letter  of  approval  safety  evaluation  report  or 
other  lorrn    In  addition  to  Ihe  lee  shown   an  applicant  may  be  assessed  an  additional  lee  lor  sealed  source  and  device  evaluations  as  shown  m 

Categories  9A  through  9D  ,  ,  ^     ^        .         .  u,    u   ^ 

Full  cost  lees  will  be  determined  based  on  the  prolessionai  stall  time  multiplied  by  the  appropnate  professional  hourly  rate  established  in 
§  1  70  20  in  eflect  at  Ihe  time  the  service  s  provided  and  the  appropriate  contractual  support  sen,ices  expended  For  applications  currently  on  file 
lor  which  revew  (osts  have  reached  an  applicable  lee  ceiling  established  by  the  June  20  1984  and  July  2  1990  rules  but  are  still  pending 
completion  ol  the  review  the  cost  incurred  alter  any  applicable  ceiling  was  reached  through  January  29  1989  will  not  be  billed  to  the  applicant 
Any  prolessionai  stall  hours  expended  above  those  ceilings  on  or  after  January  30  1989  will  be  assessed  at  the  applicable  rates  established  by 
§  170  20  as  appropnate  except  lor  topical  reports  whose  costs  exceed  S50  000  Costs  which  exceed  S50  000  for  each  topical  report  amend- 
ment revision  ,)r  supplement  to  .1  topical  reptMrt  completed  or  under  review  Irom  January  30  1989  through  August  8  1991  will  not  be  billed  to 
the  applicant   Any  prolessionai  hours  expended  on  or  alter  August  9    1991    will  be  assessed  at  the  applicable  rate  established  in  §  170  20 

'Licensees  paying  lees  undtn  Categories  1A  IB  and  IF  are  not  subject  to  lees  under  Categories  1C  and  ID  tor  sealed  sources  authonzed  m 
Ihe  same  license  except  lor  an  application  that  deals  only  with  the  sealed  sources  authonzed  by  the  license 

■  Fees  will  nc)i  t)e  assessed  lor  requests,  reports  submitted  to  the  NRC 

lai  In  resp<-)nse  to  a  Generic  letter  or  NRC  Bulletin  that  dcxjs  not  result  m  an  amendment  to  the  license  does  not  result  m  the  review  ol  an  al 
lernate  method  or  reanaiysis  to  meet  the  requiromonts  ol  the  Generic  Letter   or  does  not  involve  an  unreviewed  salety  issue 

(b)  In  response  to  an  NRC  request  (at  the  Assrx;iato  Ottice  Director  level  or  above)  to  resolve  an  identified  safety  safeguards  or  environ- 
mental issue   or  to  assist  NRC  m  developing  a  rule   regulatory  guide   policy  statement   generic  letter   or  bulletin   or 

(ci  As  a  means  ol  exchanging  information  between  industry  organizations  and  the  NRC  tor  the  purpose  of  supporting  genenc  regulatory  im- 
provements or  efforts 


PART  171— ANNUAL  FEES  FOR 
REACTOR  LICENSES  AND  FUEL 
CYCLE  LICENSES  AND  MATERIAL 
LICENSES.  INCLUDING  HOLDERS  OF 
CERTIFICATES  OF  COMPLIANCE. 
REGISTRATIONS,  AND  QUALITY 
ASSURANCE  PROGRAM  APPROVALS 
AND  GOVERNMENT  AGENCIES 
LICENSED  BY  THE  NRC. 

li   The  .mtlinrilv  i  ilatioii  fur  Part  1  "  1 

1  iiUtmues  til  re.iil  as  tnllnvv- 

Authonlv:  s«''     '•■ni    I'nl'    I     'I'l   J  '.:    luii 
M,i'    14t.    is  .inifiuli'il  li\  s.'i     itiOl    Cull   I 
10(1   Jill    1111  Sl.it    1  lit),  .IS  iin.-niji'd  In  Si'i 
IJUl     l'il»>    I.,  10l-2t't     HI  I  M,il     J  Mil.    1- 
uii.'ii.l.'d  liv  «im:,  6101,  I'uli    1,     HM      iOM     lll-l 
Mil    1  IHH.  (4J  r  S  I     J-'I,)).  s.'i      :()1    I'lil-    1 
').:     tl»   Ht.  Stat   JJ^  14J  1' SC   J2llUw)),  VM 
Jill    HH  Sl.il    \ZA/.  as  amended  (4 J  f  S  (. 
5H41);  »e<    2W)1.  Pub.  L.  102-4m.    iiii.  st.it 
.li;:5.  (42  I'  S.C  2214  note) 


7    111**  1^1")    till' litdmitmn  lit  till' tiTin 
MatiTi.ils  1.11  eiisf  IS  ri'Vlsfil  tn  reaii  as 
tnlliiUs 

§1715     Definitions. 

•  •  •  *  • 

MiittTuils  I. II  rnsr  means  a  Ii(  ense, 
I  iTlilu  .ill',  appriival    registratmn  or 
iilliiT  tiirtn  of  [ifrniission  issued  by  the 
\K(  :  under  the  rev;ulatinns  in  10  CFK 
parts   to    IJ  thriiuiih   II)    IM   41),  t-l    70 
71    72,  .ind  7li 

•  •  •  •  • 

H    hi  !:)  1  71   I'l.  [iarai;ra[)hs  |h),  (i  ), 
idll  1  I,  and  le)  ,iri'  revised  In  re. id  as 

tl  llllIU  s 

§17115    Annual  Fees:  Reactor  licenses 
and  spent  fuel  storage/reactor 
decommissioning. 

•  *  •  4  * 

(li)(  1  1  Th''  I'V  jnOO  annual  fee  fur  each 
ii[)eratinv;  [niwer  reactor  whu di  must  he 
i.i)llc(.lcd  h\  .Scptemher  3U.  2U0().  is 


S2. 815. 001)  This  fee  has  heen 
determined  bv  adjusting  the  F'^'  1999 
actual  (prior  to  rounding)  annual  fee 
upward  bv  approximately  14  percent. 

(2)  The  F"\'  1999  annual  fee  was 
comprised  of  a  base  operating  power 
reactor  annual  fee,  a  base  spent  fuel 
storage'reactor  dw  ommissioning  annual 
fee.  and  associated  additional  charges 
(surcharges)  The  activities  comprising 
the  FY  1999  spent  storage/reactor 
de( ommissioning  base  annual  fee  are 
shown  in  paragraph  (c)(2)(i)  and  (ii)  of 
this  section.  The  activities  comprising 
the  FY  1999  surcharge  are  shown  in 
paragraph  (d)(1)  of  this  ser:tion.  The 
activities  comprising  the  FY  1999  base 
annual  fee  for  operating  power  reactors 
are  as  follows 

(i)  Power  reactor  safety  and  safeguards 
regulation  except  licensing  and 
inspection  activities  rerxivered  under 
Part  1 70  of  this  chapter  and  generic 
reactor  decommissioning  activities. 
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(ii)  Research  activities  directly  related 
to  the  regulation  of  prjwor  reactors 
except  those  activities  specifically 
related  to  reactor  dec. ommissioning. 

(iii)  Generic  activities  required  largely 
for  NRC  to  regulate  power  reactors,  e.g., 
updating  Part  50  of  this  chapter,  ur 
operating  the  Incident  Response  Center. 
The  base  annual  fee  for  operating  power 
reactors  does  not  include  generic 
activities  specifically  related  to  reactor 
decommissioning. 

(c)(1)  The  FY  2000  annual  fee  for  each 
power  reactor  holding  a  Part  50  license 
that  is  in  a  decommissioning  or 
possession  only  status  and  has  spent 
fuel  on-site  and  each  independent  spent 
fuel  storage  Part  72  licensee  who  does 
not  hold  a  Part  50  license  is  5209,000. 
This  fee  has  been  determined  by 
increasing  the  FY  1999  actual  (prior  to 
rounding)  annual  fee  by  approximately 
1.4  percent. 

(2)  The  FY  1999  annual  fee  was 
comprised  of  a  base  spent  fuel  storage/ 
reactor  decommissioning  annual  fee 
(which  is  also  included  in  the  operating 
power  reactor  annual  fee  shown  in 
paragraph  (b)  of  this  section),  and  an 
additional  charge  (surcharge).  The 
activities  comprising  the  FY  1999 
surcharge  are  shown  in  paragraph  (d)(1) 
of  this  section.  The  activities  comprising 
the  FY  1999  spent  fuel  storage/reactor 
decommissioning  base  annual  fee  are: 


(i)  Generic  and  other  research 
activities  directly  related  to  reactor 
decommissioning  and  spent  fuel 
storage:  and 

(ii)  Other  safety,  environmental,  and 
safeguards  activities  related  to  reactor 
decommissioning  and  spent  fuel 
storage,  except  costs  for  licensing  and 
inspection  activities  that  are  recovered 
under  part  170  of  this  chapter. 

(d)(1)  The  activities  comprising  the 
FY  1999  surcharge  are  as  follows: 

(i)  Low  level  waste  disposal  generic 
activities: 

(ii)  Activities  not  attributable  to  an 
existing  NRC  licensee  or  class  of 
licensees  [e.g..  international  cooperative 
safety  program  and  international 
safeguards  activities,  support  for  the 
Agreement  State  program,  and  site 
decommissioning  management  plan 
(SDMP)  activities):  and 

(iii)  Activities  not  currently  subject  to 
10  CFR  Part  170  licensing  and 
inspection  fees  based  on  existing  law  or 
Commission  policy,  e.g.,  reviews  and 
inspections  conducted  of  nonprofit 
educational  institutions,  licensing 
actions  for  Federal  agencies,  and  costs 
that  would  not  be  collected  from  small 
entities  based  on  Commission  policy  in 
accordance  with  the  Regulatory 
Flexibility  Act. 
***** 

(e)  The  FY  2000  annual  fees  for 
licensees  authorized  to  operate  a 


nonpower  (test  and  research)  reactor 
licensed  under  Part  50  of  this  chapter 
have  been  determined  bv  revising  the 
FY  1999  actual  (prior  to  rounding) 
annual  fee  upward  by  approximateh  1.4 
percent.  The  F'^'  2000  annual  fee  for 
each  nonpower  reactor,  unless  the 
reactor  is  exempted  from  fees  under 
§  171.1 1(a).  is  as  follows: 

Research  reactor — S87.100 
Test  reactor— S8 7. 100 

9.  In  *!  171.16.  paragraphs  (c).  (d),  and 
(e)  are  revised  to  read  as  follows: 

§171.16    Annual  Fees:  Materials 
Licensees,  Holders  of  Certificates  of 
Compliance,  Holders  of  Sealed  Source  and 
Device  Registrations.  Holders  of  Quality 
Assurance  Program  Approvals  and 
Government  Agencies  Licensed  by  the 
NRC. 


(c)  A  licensee  who  is  required  to  pav 
an  annual  fee  under  this  section  may 
qualify  as  a  small  entity.  If  a  licensee 
qualifies  as  a  small  entity  and  provides 
the  Commission  with  the  proper 
certification  with  the  annual  fee 
payment,  the  licensee  mav  pav  reduced 
annual  fees  as  shown  below.  Failure  to 
file  a  small  entity  certification  in  a 
tijnely  manner  could  result  in  the  denial 
of  any  refund  that  might  otherwise  be 
due. 


Maximum 

annual  tee  per 

licensed 

category 


Small  businesses  not  engaged  in  manufacturing  and  small  not-for-profit  organizations  (gross  annual  receipts):  ■ 

S350.000  to  S5  million  S2.300 

Less  than  $350,000  500 

Manutactunng  entities  that  have  an  average  ot  500  employees  or  less: 

35  to  500  employees  •        2  300 

Less  than  35  employees  500 

Small  Governmental  Junsdictions  (Including  publicly  supported  educational  institutions)  (Population) 

20,000  10  50,000  2  300 

Less  than  20,000  500 

Educational  Institutions  tha^  are  not  State  or  Publicly  Supported,  and  have  500  Employees  or  Less: 

35  to  500  employees 2.300 

Less  than  35  employees  500 


(1)  A  licensee  qualifies  as  a  small 
entity  if  it  meets  the  size  standards 
c:;tablished  by  the  NRC  (See  10  CFR 
2.810). 

(2)  A  licensee  who  seeks  to  establish 
status  as  a  small  entity  for  the  purpose 
of  paying  the  annual  fees  required  under 
this  section  must  file  a  certification 
statement  with  the  NRC.  The  licensee 
must  file  the  required  certification  on 
NRC  Form  526  for  each  license  under 
which  it  is__billed.  The  NRC  will  include 
a  copy  of  NRC  Form  526  with  each 
annual  fee  invoice  sent  to  a  licensee.  A 


licensee  who  seeks  to  qualif\'  as  a  small 
entity  must  submit  the  completed  NRC 
Form  526  with  the  reduced  annual  fee 
payment. 

(3)  For  purposes  of  this  section,  the 
licensee  must  submit  a  new  certification 
with  its  annual  fee  payment  each  year. 

(4)  The  maximum  annual  fee  a  small 
entity  is  required  to  pay  is  2,300  for 
each  category  applicable  to  the 
license(s). 

(d)  The  FY  2000  annual  fees  for 
materials  licensees  and  holders  of 
certificates,  registrations  or  approvals 


subject  to  fees  under  this  section  are 
shown  below.  The  FY  2000  annual  fees, 
which  must  be  collected  by  September 
30.  2000.  have  been  determined  by 
adjusting  the  FY  1999  actual  (prior  to 
rounding)  annual  fees  upward  by 
approximately  1.4  percent.  As  a  result  of 
rounding,  the  FY  2000  annual  fee  for 
several  fee  categories  is  the  same  as  the 
FY  1999  annual  fee.  In  the  FY  1999  final 
rule,  the  NRC  stated  it  would  stabilize 
annual  fees  by  adjusting  the  annual  fees 
only  by  the  percentage  change  (plus  or 
minus)  in  NRC"s  total  budget  authority 
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Schedule  of  Materials  Annual  Fees  and  Fees  for  Government  Agencies  Licensed  by  NRC 

[See  tootfKttes  at  end  of  tatslej 


Category  ot  materials  licenses 


Special  nuclear  matenal 
A  ( 1 )  Licenses  (or  possession  and  use  of  U~235  or  pMulooium  tor  fuel  fabncatton  activrfies 

(a)  Strategic  Special  Nuclear  Matenal 

Babcock  &  Wilcox  SNM-42  „ 

Nuclear  Fuel  Services  SNM-124  

(b)  Low  Ennched  Uranium  in  Dispersitjte  Form  Used  for  Fabrication  of  Power  Reader  Fuel 

Comtxisfion  Engineenng  (Hematite)  SNM-33 „ ,...,„ 

General  Electric  Company  SNM-1097  „ „ „ 

Siemens  Nuclear  Power  SNM- 1 227  

Westinghouse  Electric  Compiany  SNM-1 107 
(2)  All  other  special  nuclear  matenals  licenses  not  included  m  Category  1  A  ( 1 )  which  are  licensed  for  fuel  cycle  activities 

(a)  Facilities  with  limited  operations 

Framatome  Cogema  SNM-1 168       « 

(b)  All  Others 

General  Electric  SNM-960 

B   Licenses  tor  receipt  and  storage  of  spent  fuel  at  an  independent  spent  fuel  storage  installation  (ISFSI) 

C  Licenses  tor  possession  and  use  of  special  nuclear  matenal  in  sealed  sources  contained  in  devices  used  in  industrial 
measunng  systems  including  k  ray  fluorescence  analyzers  

D  All  ottier  special  nuclear  matenal  licenses  except  licenses  authonzing  special  nuclear  matenal  in  unsealed  form  in  com- 
bination that  would  constitute  a  critical  quantity  as  defined  in  §  1 50  1 1  of  this  chapter,  for  which  the  licensee  shall  pay 
the  same  fees  as  those  tor  Category  1  A  (2)  

E    Licenses  or  certificates  for  the  operation  of  a  uranium  enrichment  facility         

Source  matenal 

A  (1 )  Licenses  tor  possession  and  use  ^  source  matenal  tor  refining  uranium  mill  concentrates  to  uranium  hexafluonde 

(2)  Licenses  lor  possession  and  use  of  source  matenal  in  recovery  operations  such  as  milling  in-situ  leaching  heap-leach- 
ing,  ore  buying  stations  ion  exchange  facilities  and  in  processing  of  ores  containing  source  matenal  tor  extraction  of  met- 
als other  than  uranium  or  thonum  including  licenses  authonzing  the  possession  of  byproduct  waste  matenal  (tailings) 
trom  source  material  rtKovery  operations  as  well  as  licenses  authorizing  the  possession  and  maintenance  of  a  facility  in 
a  standby  mode 

Class  I  lacilities*  „ - 

v_,iass  II  Taciiiiies    ■■••••■•••^•••••«»Ht*ta ••••»«««>••••••«•«•••••••••••«•«*••*«•*••»■•■-■•«•••■•*•>•••*••»«•»•«•«»»•>•*•■>>■•»«••■••■*■•>••■«••■•■••>*•••••••<«••  •••••>•>••••■•• 

(3)  Licenses  that  authonze  the  receipt  of  byproduct  material  as  defined  in  Section  11e  (2)  of  \he  Atomic  Energy  Act  from 
other  persons  tor  p<issossion  and  disposal  except  those  licenses  subiect  lo  the  lees  in  Category  2  A  (2)  or  Category 
2  A(4) 

(4i  Licenses  thai  authon/t)  Ihe  receipt  ot  byproduct  matenal  as  defined  m  Section  lie  |2)  of  the  Atomic  Energy  Act  from 
other  persons  lor  possession  and  disposal  incidental  to  the  disposal  ot  the  uranium  waste  tailings  generated  by  the  li- 
censee s  milling  up^irations   except  those  licenses  subject  to  the  lees  in  Category  2  A  (2)  

B   Licenses  that  authonze  only  the  possession   use  and  or  installation  ol  source  matenal  for  shielding    

C    All  other  source  matenal  licenses        _ „ 

Byproduct  matenal 

A  Licenses  ot  broad  scope  lor  possession  and  use  ot  byproduct  matenal  issued  under  Parts  30  and  33  of  this  chapter  for 
processing  or  manufacturing  of  items  containing  byproduct  matenal  lor  commercial  distntxjtion 

Other  licenses  lor  possession  and  use  ol  byproduct  matenal  issued  under  Part  30  of  this  chapter  for  processing  or  man- 
ulactunng  ot  items  containing  byproduct  matenal  lor  commercial  distribution 

Licenses  issued  under  §§32  72  32  73  andor  32  74  ot  this  chapter  authorizing  the  processing  or  manufactunng  and 
distribution  or  ledistnbution  ol  radiopharmaceuticals  generators  reagent  kits  and  or  sources  and  devices  containing  by- 
product material  This  category  also  includes  the  possession  and  use  of  source  matenal  tor  shielding  authonzed  under 
Pan  40  ol  this  chapter  when  included  on  the  same  license  This  category  does  not  apply  to  licenses  issued  to  nonprofit 
educational  institutions  whose  processing  or  manufacturing  is  exempt  under  10  CFR  171  11(a)(1)  These  licenses  are 
covered  by  lee  Category  3D 

Licenses  and  approvals  issued  under  §§32  7?  32  73  and.or  32  74  of  this  chapter  authonzing  distnbution  or  '■edistnbu- 
tion  of  radiopharmaceuticals  generators  reagent  kits  and,or  sources  or  devices  not  invofving  processing  of  byproduct 
matenal  This  category  includes  licenses  issued  under  §§  32  72  32  73  and  32  74  ot  this  chapter  to  nonprofit  educational 
institutions  whose  prtx:essinq  or  manulactunng  is  exempt  under  10  CFR  171  11(a)(1)  This  category  also  includes  the 
possession  and  use  ot  source  matenal  lor  shielding  authonzed  under  Pan  40  of  this  chapter  wfien  included  on  the  same 
license 

Licenses  lor  possession  and  use  ot  byproduct  material  in  sealed  sources  for  irradiation  of  matenals  in  which  the  source 
IS  not  removed  from  its  shield  (sell  shielded  units) 

Licenses  tor  possession  and  use  ot  less  than  10  000  cunes  ol  byproduct  matenal  in  sealed  sources  for  inadiation  of  ma- 
terials in  which  the  source  is  exposed  lor  inadiation  purposes  This  category  also  includes  underwater  irradiators  tor  irra- 
diation ol  materials  in  which  the  source  is  not  exposed  lor  irradiation  purposes  


B 


D 


Annual 
fees  I  -  ' 


$3,327,000 
3,327.000 

1,116,000 
1.116.000 
1,116,000 
1,116,000 


438.000 

319,000 
(") 


1,200 


3.400 
2.072.000 

478000 


132  000 

111  000 

30  800 


81,700 


12,900 

630 

11.800 


26  300 
6400 


15  600 


3.800 
3,500 

5,800 
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[See  footnotes  at  end  of  table] 


Category  of  matenals  licenses 


G.  Licenses  for  possession  and  use  of  10.0(X)  curies  or  more  of  byproduct  matenal  in  sealed  sources  for  irradiation  of  ma- 
terials in  which  the  source  is  exposed  for  Irradiation  purposes  This  category  also  includes  underwater  irradiators  for  irra- 
diation of  matenals  in  which  the  source  is  not  exposed  for  irradiation  purposes 

H  Licenses  issued  under  Subpart  A  of  Part  32  of  this  chapter  to  distribute  items  containing  byproduct  matenal  that  require 
device  review  to  persons  exempt  from  the  licensing  requirements  of  Part  30  of  this  chapter,  except  specific  licenses  au- 
thonzing redistribution  ot  items  that  have  tieen  authorized  tor  distribution  to  persons  exempt  from  the  licensing  require- 
ments of  Part  30  ot  this  chapter  

I.  Licenses  issued  under  Subpart  A  of  Part  32  of  this  chapter  to  distribute  items  containing  byproduct  material  or  quantities 
of  byproduct  matenal  that  do  not  require  device  evaluation  to  persons  exempt  from  the  licensing  requirements  of  Part  30 
of  this  chapter,  except  for  specific  licenses  authorizing  redistnbution  ot  items  that  have  been  authorized  for  distribution  to 
persons  exempt  from  the  licensing  requirements  of  Part  30  of  this  chapter  

J  Licenses  issued  under  Subpart  B  of  Part  32  of  this  chapter  to  distribute  items  containing  byproduct  matenal  that  require 
sealed  source  and/or  device  review  to  persons  generally  licensed  under  Part  31  of  this  chapter,  except  specific  licenses 
authonzing  redistribution  of  items  that  have  been  authorized  for  distribution  to  persons  generally  licensed  under  Part  31 
of  this  chapter  

K  Licenses  issued  under  Subpart  B  of  Part  31  of  this  chapter  to  distnbute  items  containing  byproduct  material  or  quantities 
of  byproduct  matenal  that  do  not  require  sealed  source  and/or  device  review  to  persons  generally  licensed  under  Part  31 
of  this  chapter,  except  specific  licenses  authorizing  redistribution  of  items  that  have  been  authorized  for  distribution  to 
persons  generally  licensed  under  Part  31  ot  this  chapter 

L  Licenses  of  broad  scope  for  possession  and  use  of  byproduct  material  issued  under  Parts  30  and  33  of  this  chapter  for 
research  and  development  that  do  not  authonze  commercial  distribution  

M  Other  licenses  for  possession  and  use  of  byproduct  matenal  issued  under  Part  30  of  this  chapter  for  research  and  de- 
velopment that  do  not  authorize  commercial  distribution  

N  Licenses  that  authonze  services  for  other  licensees,  except: 

(1)  Licenses  that  authonze  only  calibration  and/or  leak  testing  services  are  subject  to  the  tees  specified  in  fee  Cat- 
egory 3P:  and 

(2)  Licenses  that  authonze  waste  disposal  services  are  subject  to  the  tees  specified  in  fee  Categones  4A.  4B.  and  4C 
O   Licenses  for  possession  and  use  of  byproduct  matenal  issued  under  Part  34  of  this  chapter  for  industnal  radiography 

operations  This  category  also  includes  the  possession  and  use  of  source  matenal  for  shielding  authonzed  under  Part  40 
of  this  chapter  when  authonzed  on  the  same  license 

P  All  other  specific  byproduct  material  licenses,  except  those  in  Categones  4A  through  9D  

4  Waste  disposal  and  processing; 

A  Licenses  specifically  authonzing  the  receipt  of  waste  byproduct  material,  source  material,  or  special  nuclear  matenal 
from  other  persons  for  the  purfxise  of  contingency  storage  or  commercial  land  disposal  by  the  licensee;  or  licenses  au- 
thonzing contingency  storage  of  low-level  radioactive  waste  at  the  site  of  nuclear  power  reactors;  or  licenses  for  receipt 
of  waste  from  other  persons  for  incineration  or  other  treatment,  packaging  of  resulting  waste  and  residues,  and  transfer 
of  packages  to  another  person  authonzed  to  receive  or  dispose  of  waste  matenal  

B  Licenses  specifically  authorizing  the  receipt  of  waste  byproduct  material,  source  matenal,  or  special  nuclear  matenal 
from  other  persons  for  the  purpose  of  packaging  or  repackaging  the  material  The  licensee  will  dispose  of  the  matenal  by 
transfer  to  another  person  authorized  to  receive  or  dispose  of  the  material  

C  Licenses  specifically  authorizing  the  receipt  of  prepackaged  waste  byproduct  material,  source  matenal.  or  special  nu- 
clear matenal  from  other  persons.  The  licensee  will  dispose  of  the  material  by  transfer  to  another  person  authonzed  to 

receive  or  dispose  of  the  matenal  

5.  Well  logging; 

A  Licenses  for  possession  and  use  of  byproduct  material,  source  material,  and/or  special  nuclear  material  for  well  logging, 
well  surveys,  and  tracer  studies  other  than  field  flooding  tracer  studies 

B  Licenses  for  piossession  and  use  of  byproduct  material  for  field  flooding  tracer  studies  

6  Nuclear  laundnes; 

A  Licenses  tor  commercial  collection  and  laundry  of  items  contaminated  with  byproduct  material,  source  matenal.  or  spe- 
cial nuclear  matenal  

7  Medical  licenses; 

A  Licenses  issued  under  Parts  30.  35,  40,  and  70  of  this  chapter  for  human  use  of  byproduct  material,  source  matenal  or 
special  nuclear  material  in  sealed  sources  contained  in  teletherapy  devices  This  category  also  includes  the  possession 
and  use  of  source  matenal  tor  shielding  when  authorized  on  the  same  license 

B  Licenses  of  broad  scope  issued  to  medical  institutions  or  two  or  more  physicians  under  Parts  30.  33,  35,  40.  and  70  of 
this  chapter  authorizing  research  and  development,  including  human  use  of  byproduct  material  except  licenses  for  by- 
product material,  source  matenal,  or  special  nuclear  material  in  sealed  sources  contained  in  teletherapy  devices.  This 
category  also  includes  the  possession  and  use  of  source  material  for  shielding  when  authonzed  on  the  same  license ■*  ,.., 

C  Other  licenses  issued  under  Parts  30,  35,  40,  and  70  of  this  chapter  for  human  use  of  byproduct  material,  source  mate- 
nal, and/or  special  nuclear  material  except  licenses  for  byproduct  material,  source  material,  or  special  nuclear  matenal  in 
sealed  sources  contained  in  teletherapy  devices.  This  category  also  includes  the  possession  and  use  of  source  matenal 
for  shielding  when  authorized  on  the  same  license"  

8  Civil  defense 

A  Licenses  for  possession  and  use  of  byproduct  material,  source  material,  or  special  nuclear  material  for  civil  defense  ac- 
tivities   

9  Device,  product,  or  sealed  source  safety  evaluation; 

A  Registrations  issued  for  the  safety  evaluation  of  devices  or  products  containing  byproduct  material,  source  material,  or 
special  nuclear  material,  except  reactor  fuel  devices,  tor  commercial  distribution 


Annual 
fees   ■  ' 


15,000 

3300 

4  700 

2100 

1.800 

11,300 

5,000 

5300 


14,900 
2  600 


^N/A 


11  500 


8500 


10,100 
*N/A 


19,200 


15.500 


28.100 


5,900 


1,200 


6.100 
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Category  of  matenals  licenses 


Annual 
fees  I  - ' 


B 


10 


Registrations  issued  for  the  safety  evaluation  of  devices  or  products  containing  byproduct  matenal,  source  matenal.  or 
special  nuclear  matenal  manufactured  m  accordance  with  tfie  unique  specifications  of.  and  for  use  by.  a  single  applicant, 
except  reactor  fuel  devices 
C    Registrations  issued  tor  the  safety  evaluation  of  sealed  sources  containing  byproduct  matenal.  source  matenal.  or  spe- 
cial nuclear  matenal.  except  reactor  fuel,  for  commercial  distnbution  

D   Registrations  issued  for  the  safety  evaluation  of  sealed  sources  containing  byproduct  matenal.  source  matenal,  or  spe- 
cial nuclear  matenal,  manufactured  in  accordance  with  the  unique  specifications  ot,  and  for  use  by,  a  single  applicant. 

except  reactor  fuel  

Transportation  of  radioactive  matenal 

A  Certificates  of  Compliance  or  other  package  approvals  issued  for  design  of  casks,  packages,  and  shipping  containers. 

Spent  Fuel.  High-Level  Waste,  and  plutonium  air  packages  

Other  Casks  

B  Quality  assurance  program  approvals  issued  urKJer  10  CFR  Part  71. 

Users  and  Fabricators  

USoiS  #««•■«■«•»■■••••«•*»■•«■■•«•••««••«•*•••••>>■■•••■• •...«•.•••-••*••..•. >•••>•••**•* 

Standardized  spent  fuel  facilities 

Special  Protects 

A  Spent  fuel  storage  cask  Certificate  of  Compliance       

B  General  licenses  lor  storage  of  spent  fuel  under  10  CFR  72  210  - 

Byproduct,  source,  or  special  nuclear  matenal  licenses  arxJ  other  approvals  autt)orlzing  decommissionjng,  decontanfiination, 

reclamation,  or  site  restoration  activities  under  10  CFR  Parts  30,  40,  70.  72.  and  76  of  this  chapter  

1 5  Import  and  Export  licenses ., 

Reciprocity  

Master  matenals  licenses  of  broad  scope  issued  to  Government  agencies  

Department  of  Energy 

A  Certificates  of  Compliance  

B  Uranium  Mill  Tailing  Radiation  Control  Act  (UMTRCA)  activities 


11 
12 

13 

14 


16 
17 
18 


4,400 
1.900 

620 


6N/A 
6N/A 

67,600 
2,300 

6N/A 

SN/A 

6N/A 

'2N/A 

'N/A 

8N/A 

8N/A 

363.000 

^0884.000 
881,000 


'  Annual  fees  will  be  assessed  based  on  whether  a  licensee  held  a  valid  license  with  the  NRC  authonzing  possession  and  use  of  radioactive 
matenal  dunng  the  fiscal  year  However,  the  annual  fee  is  waived  for  those  matenals  licenses  and  hoWers  of  certificates,  registrations,  and  ap- 
provals who  either  tiled  for  termination  of  their  licenses  or  approvals  or  filed  for  possession  only/storage  licenses  pnor  to  October  1,  1999,  and 
permanently  ceased  licensed  activities  entirely  by  September  30  1999  Annual  fees  for  licensees  who  filed  for  termination  of  a  license,  down- 
grade of  a  license,  or  lor  a  possession  only  license  dunng  the  fiscal  year  and  for  new  licenses  issued  dunng  tfie  fiscal  year  will  be  prorated  in  ac- 
cordance with  the  provisions  of  §  171  17  If  a  person  hoWs  more  than  one  license,  certificate,  registration,  or  approval,  the  annual  fee(s)  will  be 
assessed  for  each  license,  certificate,  registration,  or  approval  held  by  that  person  For  licenses  that  authorize  nxire  than  one  activity  on  a  single 
license  (e  g .  human  use  and  irradiator  activities),  annual  fees  will  be  assessed  for  each  category  applicable  to  the  license  Licensees  paying  an- 
nual fees  under  Category  1A(1)  are  not  subfect  to  the  annual  fees  for  Category  1C  and  ID  for  sealed  sources  authonzed  in  ttie  license 

•^Payment  of  the  prescnbed  annual  fee  does  not  automatically  renew  the  license,  certificate,  registration,  or  approval  for  which  the  fee  is  paid 
Renewal  applications  must  be  tiled  in  accordance  with  the  requirements  of  Parts  30,  40,  70,  71,  72,  or  76  of  this  chapter 

^Each  fiscal  year,  fees  tor  tfiese  matenals  licenses  will  be  cak:ulated  and  assessed  in  accordance  with  §171  13  and  will  be  published  in  the 
Federal  Register  for  notice  and  comment 

*A  Class  I  license  includes  mill  licenses  issued  for  the  extraction  of  uranium  from  uranium  ore  A  Class  II  license  includes  solution  mining  li- 
censes (in-situ  and  heap  leach)  issued  for  the  extraction  of  uranium  from  uranium  ores  including  research  and  development  licenses  An  "other" 
license  includes  licenses  for  extraction  of  metals,  heavy  metals,  and  rare  earths 

"•  There  are  no  existing  NRC  licenses  in  these  tee  categones  Orx:e  NRC  issues  a  license  for  these  categones,  the  Commission  will  consider 
establishing  an  annual  fee  tor  that  type  of  license 

■Standardized  spent  fuel  facilities,  10  CFR  Parts  71  and  72  Certificates  of  Compliance,  and  special  reviews,  such  as  topical  reports,  are  not 
assessed  an  annual  fee  because  the  generic  costs  ot  regulating  these  activities  are  pnmanly  attnbutable  to  the  users  of  the  designs,  certificates, 
arnJ  topical  reports 

'Licensees  m  this  category  are  not  assessed  an  annual  fee  because  they  are  charged  an  annual  fee  in  other  categones  while  ttiey  are  li- 
censed to  operate 

'  No  annual  fee  is  charged  t>ecause  it  is  not  practical  to  administer  due  to  the  relatively  short  life  or  temporary  nature  of  tf>e  license 

•  Separate  annual  lees  will  not  be  assessed  tor  pacemaker  licenses  issued  to  medical  institutions  who  also  hoW  nuclear  medk;ine  licenses 
under  Categories  7B  or  7C 

'f  This  includes  Certificates  ot  Compliance  issued  to  DOE  for  activities  whose  costs  are  not  covered  by  the  Nuclear  Waste  Fund. 

"  See  10  CFR  171  15(c) 

'^See  10  CFR  171  15(c) 


(e)  The  activities  cnmprising  the 
surcharge  are  as  follows 

(1)  LLW  disposal  gen«ric  activities: 

(21  Activities  not  dirwrtly  attributable 
to  an  existing  NR('  licensee  or  classes  of 
licensees;  f  ii  .  intornatumdl  cooperative 
safety  program  and  international 
safeguards  activities,  support  for  the 
Agreement  State  program;  site 
def:ommissioning  management  plan 
(SDMP)  activities;  and 


(3)  .^ctivities  not  currently  assessed 
licensing  and  inspection  fees  under  10 
(IFR  Part  170  based  on  existing  law  or 
(Commission  policy,  eg.  reviews  and 
inspections  conducted  of  nonprofit 
educational  institutions  and  reviews  for 
Federal  agencies;  activities  related  to 
decommissioning  and  reclamation:  and 
costs  that  would  not  be  collected  from 
small  entities  based  on  Commission 
policy  in  accordance  with  the 
Regulatory  Flexibility  Act. 


10  Section  171.19  is  revised  to  read 
as  follows: 

§171.19    Payment. 

(a)  Method  of  payment.  Armual  fee 
payments,  made  payable  to  the  U.S. 
Nuclear  Regulatory  Conunission,  are  to 
be  made  in  U.S.  funds  by  electronic 
funds  transfer  such  as  ACH  (Automated 
Clearing  House)  using  EDI  (Electronic 
Data  Interchange),  check,  draft,  money 
order,  or  credit  card.  Federal  agencies 
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may  also  make  payment  by  the  On-line 
Payment  and  Collection  System 
(OP AG's).  Where  specific  payment 
instructions  are  provided  on  the 
invoices  to  applicants  and  licensees, 
payment  should  be  made  accordingly, 
e.g.  invoices  of  $5,000  or  more  should 
be  paid  via  ACH  through  NRC's 
Lockbox  Bank  at  the  address  indicated 
on  the  invoice.  Credit  card  payments 
should  be  made  up  to  the  limit 
established  by  the  credit  card  bank,  in 
accordance  with  specific  instructions 
provided  with  the  invoices,  to  the 
Lockbox  Bank  designated  for  credit  card 
payments.  In  accordance  with 
Department  of  the  Treasury 
requirements,  refunds  will  only  be  made 
upon  receipt  of  information  on  the 
payee's  financial  institution  and  bank 
accounts. 

(b)  Annual  fees  in  the  amount  of 

SI 00.000  or  more  and  described  in  the 
Federal  Register  document  issued 
under  §  171.13  must  be  paid  in  quarterly 
installments  of  25  percent  as  billed  by 
the  NRC.  The  quarters  begin  on  October 
1.  January  1.  April  1,  and  July  1  of  each 
fiscal  year.  The  NRC  will  adjust  the 
fourth  quarterly  invoice  to  recover  the 
full  amount  of  the  revised  annual  fee.  If 
the  amounts  collected  in  the  first  three 
quarters  exceed  the  amount  of  the 
revised  annual  fee,  the  overpayment 
will  be  refunded.  Licensees  whose 
annual  fee  for  FY  1999  was  less  than 
SIOO.OOO  (billed  on  the  anniversary  date 
of  the  license),  and  whose  revised 
annual  fee  for  FY  2000  would  be 
SIOO.OOO  (subject  to  quarterly  billing), 
would  be  issued  a  bill  upon  publication 
of  the  final  rule  for  the  full  amount  of 
the  FY  2000  annual  fee.  less  any 
payments  received  for  FY  2000  based  on 
the  anniversary  date  billing  process. 

(c)  Annual  fees  that  are  less  than 
SIOO.OOO  are  billed  on  the  anniversary 
date  of  the  license.  For  annual  fee 
purposes,  the  anniversary  date  of  the 
license  is  considered  to  be  the  first  day 
of  the  month  in  which  the  original 
license  was  issued  by  the  NRC. 
Licensees  that  are  billed  on  the  license 
anniversar\'  date  will  be  assessed  the 
annual  fee  in  effect  on  the  anniversary 
date  of  the  license.  Materials  licenses 
subject  to  the  annual  fee  that  are 
terminated  during  the  fiscal  year  but 
before  the  anniversary  month  of  the 
license  will  be  billed  upon  termination 
for  the  fee  in  effect  at  the  time  of  the 
billing.  New  materials  licenses  subject 
to  the  annual  fee  will  be  billed  in  the 
month  the  license  is  issued  or  in  the 
next  available  monthly  billing  for  the 
fee  in  effect  on  the  anniversary  date  of 
the  license.  Thereafter,  annual  fees  for 
new  licenses  will  be  assessed  in  the 
anniversary  month  of  the  license. 


(d)  Annual  fees  of  less  than  $100,000 
must  be  paid  as  billed  by  the  NRC. 
Materials  license  annual  fees  that  are 
less  than  $100,000  are  billed  on  the 
anniversary  date  of  the  license.  The 
materials  licensees  that  are  billed  on  the 
anniversary  date  of  the  license  are  those 
covered  bv  fee  categories  IC,  l.D. 
2(A)(2)  other.  2A(3).  2A(4).  2B,  2C,  3A 
through  3P,  4B  through  9D.  lOA,  and 
lOB. 

(ej  Payment  is  due  on  the  invoice  date 
and  interest  accrues  ft-om  the  date  of  the 
invoice.  However,  interest  will  be 
waived  if  payment  is  received  within  30 
days  from  the  invoice  date. 

Dated  at  Rockville,  Marvland.  this  2.5th  dav 
of  May.  2000. 

For  the  Nuclear  Regulaton,'  Commission. 
Jesse  L.  Funches, 

Chief  Financial  Officer. 

Note:  This  appendix  will  not  appear  in  the 
c:ode  of  federal  regulations. 

Appendix  A  to  This  Final  Rule — 
Regulatory  Flexibility  Analysis  for  the 
Amendments  to  10  CFR  Part  170 
(License  Fees)  and  10  CFR  Part  171 
(Annual  Fees) 

I.  Background 

The  Regulatory-  Flexibility  .^ct  (RFA).  as 
amended,  (5  L'.S.C.  601  et  seq.)  requires  that 
agencies  consider  the  impact  of  their 
rulemakings  on  small  entities  and.  consistent 
with  applicable  statutes,  consider 
alternatives  to  minimize  these  impacts  on  the 
businesses,  organizations,  and  government 
jurisdictions  to  which  thev  appK . 

The  NRC  has  established  standards  for 
determining  which  NRC  licensees  qualify  as 
small  entities  (10  CFR  2.801).  These  size 
standards  reflect  the  Small  Business 
Administration's  most  common  receipts- 
based  size  standards  and  include  a  size 
standard  for  business  (  oncerns  that  are 
manutacturing  entities.  The  NRC  uses  the 
size  standards  to  reduce  the  impact  ot  annual 
fees  on  small  entities  bv  establishing  a 
licensee's  eligibility  to  qualif\'  for  a 
maximum  small  entity  fee.  The  small  entit\ 
fee  categories  in  i?  171.16(c)  of  this  final  rule 
are  based  on  the  NRC's  size  standards. 

The  Omnibus  Budget  Reconciliation  Ai  I 
(OBR,^-90).  as  amended,  requires  that  the 
NRC;  recover  approximateh  100  percent  ot  it*- 
hudget  authoritv.  less  appropriations  from 
the  Nuclear  Waste  Fund,  bv  assessing  license 
and  annual  fees.  OBRA-90  requires  that  the 
schedule  of  charges  established  b\  rule 
should  fairly  and  equitably  allocate  the  total 
amount  to  recovered  from  NRC's  licensees 
and  be  assessed  under  the  principle  that 
licensees  who  require  the  greatest 
expenditure  of  agency  resources  pay  the 
greatest  annual  charges.  The  amount  to  be 
collected  for  FY  2000  is  approximately 
S447.0  million. 

Since  1991.  the  NRC  has  complied  with 
OBRA-90  by  issuing  a  final  rule  that  amends 
its  fee  regulations.  These  final  rules  have 
established  the  methodology  used  by  NRC  in 
identifying  and  determining  the  fees  to  be 


assessed  and  t:ollerted  in  an\  gl\en  fiscal 
vear. 

In  FY  1995.  the  NRC  announced  that,  in 
order  to  stabilize  fees,  annual  fee>-  would  be 
adjusted  only  by  the  percentage  change  Ipius 
or  minus)  in  NRC's  total  budget  authoritv  , 
adjusted  for  changes  in  estimated  collertions 
for  10  CFR  Part  1 70  fees,  the  number  of 
licensees  paving  annual  fees,  and  as 
otherwise  needed  to  assure  the  billed 
amounts  resulted  in  the  required  i  ollei  tions. 
The  NRC  indicated  that  if  there  was  a 
substantial  change  in  the  total  NRC  budget 
authority  or  the  magnitude  of  the  budget 
allocated  to  a  specific  class  of  liiensees.  the 
annual  fee  base  would  be  recall  ulated. 

In  FY  1999,  the  NRC  concluded  that  there 
had  been  significant  changes  in  the  alloc:alion 
of  agencv  resources  among  the  various 
classes  of  licensees  and  established 
rebaselined  annual  fees  for  F\  1999  The 
NRC  stated  in  the  final  FY  1999  rule  that  to 
stabilize  fees  it  would  continue  the  polu  \ 
established  in  \r'\  199.5  to  adjust  ttie  annual 
fees  by  the  percent  change  method.  unles> 
there  was  a  substantial  change  in  the  total 
NRC  budget  or  the  magnitude  of  the  budget 
allocated  to  a  spet  ific  class  of  licensees,  in 
which  case  the  annual  fee  base  would  be 
reestablished, 

■After  evaluating  budget  data  for  F^'  2000. 
the  NRC  has  cone  luded  that  there  has  not 
been  a  substantial  change  in  the  total  NRC 
budget  authority  or  the  magnitude  of  the 
budget  allocated  to  a  spet  ifu  class  of 
licensees  since  F^'  1999.  Therefore,  the 
NRC  s  FY  2000  annual  fees  have  been 
determined  bv  the  percent  change  method 
based  on  F'^'  1999  annual  fees  .As  a  result, 
the  F\  2000  annual  lees  for  all  lii-enses  will 
increase  bv  about  1.4  percent. 

The  Small  Business  Regulalor\ 
Enforcement  Fairness  .At  t  of  1496  (SBREFA) 
is  intended  to  redui  e  regulat<jr\  biirdens 
imposed  b\  Federal  agenc  ie>  on  small 
businesses,  nonprofit  organizations,  and 
governmental  jurisdictions  SBR£F.\  also 
provides  Congress  with  the  opportunitv  to 
review  agenc  v  rules  before  the\  go  into  effect. 
I'nder  this  legislation,  the  NRC  annual  fee 
rule  IS  considered  a  "major"  rule  and  must 
be  reviewed  b\  Congress  and  the  Comptroller 
Creneral  before  the  rule  becomes  effective 
SBRFTA  also  requires  that  an  agenc  \  prepan^ 
a  guide  to  assist  small  entities  in  compiving 
with  each  rule  for  whic;h  final  regulator) 
fiexibility  analysis  is  prepared.  This 
Regulatory  Flexibility  .\nalysis  and  the  small 
entitv  compliance  guide  i.Attai  hment  1)  have 
been  prepared  for  the  V\  2000  lee  rule  as 
required  b\  law, 

II.  Impact  on  Small  Entities 

The  fee  rule  results  in  substantial  fees 
being  c:harged  to  those  individuals, 
organizations,  and  companies  that  are 
licensed  b>  the  NRC.  including  those 
licensed  under  the  NRC  materials  program. 
The  c;omments  rec;eiyed  on  previous 
proposed  fee  rules  and  the  small  entitv 
certifications  received  in  response  to 
previous  final  fee  rules  indic;ate  that  .NRC^ 
Hcensees  qualifying  as  small  entities  under 
the  NRC's  size  standards  are  primarily 
materials  licensees.  Therefore,  this  analysis 
will  focus  on  the  economic  impact  of  the 
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benchmark  to  assist  it  in  deterniining  the 
.imiiunt  or  the  pen  e nt  nf  gross  re<  eipts  that 
slinuld  be  i  harmed  tn  a  small  eiititv    In 
develnping  thf  maxinnif.i  small  fiitilv  .inniial 
Iff  in  FV  H)')!,  the  .NKC  examined  its  U)  CFK 
I'.irt  1  70  In  fusing  aiul  inspei  lion  fees  and 
.Agrefinfiit  .Statf  fefs  for  those  fee  i  alegories 
whn  h  ivfff  fxpected  to  have  a  substantial 
n.imbfr  nl  small  fiitities   .Six  .Agreement 
Sl.ilfs.  W.isbinglnii.  [fxas,  Illinois,  Nebraska. 
Nfvv  'lork.  .iiid  I  tall  vvfrf  usfd  as 
bfin  lim.irks  in  thf  fstabbsbment  nt  the 
m.iximiim  small  entitv  annual  fee  in  I'l'il 
Hfi  alisf  small  flltllies  in  thnse  .Agreement 
Stales  were  p.iving  the  fees,  thf  NKC 
I  0111  liidfd  lh.it  these  tees  did  not  h.ive  .1 
signifii  ant  imp.ict  on  a  subst.intial  number  nt 
small  flllltlfs     I'herelore.  lliose  lees  were 
I  oiisnifrfd  ,1  useful  beni  hmark  in 
f stablislung  ihf  NK('  m.iximum  sm.ill  fiililv 
annual  fff 

Thf  NK(.  m.iximum  sm.ill  fiililv  Iff  vv.is 
f sl.llillslifd  ,is  .111  ,1111111. il  Iff  niilv    In  .iddllinll 
In  tllf  iinnual  Iff,  NK(!  sm.ill  fiililv  In  fiisefs 
vvi-rf  rf(|iiirfd  to  p.iv  .iiiif ndnif nl,  rfiifvval. 
,iiiii  ii'spfi  tmn  tfi's   In  sflting  ihf  sm.ili 
fiililv    iimu.il  Iff,  NK(.  fiisurfd  that  ibf  int.il 

iiiiiiiml  sin, ill  fiitilifs  p.nd  ,1111111. illv  vviiuld 

ill. I  ''X t  tllf  ni.ixiniiim  p. ml  iii  Ihf  six 

I'fiii  lull, irk  ,\grff iiif III  st,itfs 

(  )l  thf  SIX  lifiii  Imi.irk  sl.ilfs    llif  in.ixiiniim 

\frffiiifnl  si,iif  I t  $  I  HDD  111  W.ishingtnii 

u,is  iisf.l   IS  ihf  1  fili.ik;  tnr  ihf  Inl.il  tffs 

I  bus   llif  NKl    s  sin.ili  fiililv  tf>   vv.is 
dfVf|ii[H.,|  1,.  fiisiirc  tll.il  lljf  toI..I  fees  p.u.l 
bv  NKl    sin.ili  flllltlfs  vMiiilil  iinl  fxi  ffd 
St.HDD   (  ,1V. Ml  tllf  NKl    s  lU'll  t.'f  slrin  turf 
fnr  iiisp<.,  iiniis   ,iiiif ndiiif Ills,  ,ind  rfnfv\,ils 
.1  sill, ill  fiiliiv  ,miui.il  Iff  fsCililislif d  ,ii 
SI  HDD  ,ill,n\fi|  Ihf  i,.t,il  Iff  IsiimII  fiitilv 
,miiiMi  Iff  pills  vf.irlv  ,ivfr,igf  tor 
iii-.lifc  tiniis,  ,inif inliiif Ills   ,iinl  rf iifvv.il  ti-es) 
lor  all  (atfi;iirifs  in  fill  mclfi  thf  S.i.HDO 
ceiling 

In  I'IDJ,  Ihf  NK(    mlindii.  fd  ,1  s id 

Invvfi  lifr  to  Ihf  sin, ill  fiililv  Iff  in  rfspnnsf 


to  (  oncern.s  that  the  Si  .800  fee.  when  added 
In  the  license  and  insjiection  fees,  still 
imposed  a  significant  impact  on  small 
entities  with  relativelv  low  gross  annual 
receipts   For  purposes  of  the  annual  fee.  each 
small  entiU  si/.e  standard  was  divided  into 
an  upper  and  lower  tier,  .Small  entitv 
In  ensees  in  the  upper  tier  (  Lintinued  to  pav 
an  annual  fee  nf  SI  ,800  while  those  in  the 
lower  tier  paid  an  annual  fee  of  S400 

Between  19«J1  and  U)9n.  changes  in  both 
the  external  and  internal  environment  have 
impacted  NKC  costs  and  those  of  its 
licensees  The  upper  and  lower  tier 
ma.ximum  small  entitv  annual  fees  did  not 
change  in  those  years   Increases  in  the  NKC 
materials  In  ense  fees.  .Agreement  States' 
materials  In  ense  fees,  and  the  Consumer 
Price  Index  all  indicate  that  tlie  NRC;  small 
entitv  fee  established  in  1991  should  be 
revised.  In  addition  to  these  increases,  the 
structure  of  the  fees  that  NRC  charges  to  its 
materials  licensees  changed  during  the 
[leriod  between  1991  and  1999.  Costs  for 
materials  license  inspections,  renewals,  and 
amendments,  which  were  previouslv 
recovered  through  Part  170  fees  for  services, 
are  now  ini  luded  m  the  Part  171  annual  fees 
assessed  to  materials  licensees. 

While  the  annual  fees  increased  for  most 
materials  In  ensees  as  a  result  of  these 
changes,  the  NKCTs  annual  fees  assessed  to 
small  entities  have  not  been  adjusted  to 
ini  hule  the  additional  t  osts.  .As  a  result, 
small  entities  are  (  urrentiv  paving  a  smaller 
pen  entagf  ot  the  total  NKC  regulatorv  (osts 
related  to  them  than  they  did  in  FY  1991  and 
FY  1992  when  the  small  entitv  fees  were 
established    The  amount  of  the  small  entitv 
subsidv  paid  bv  other  lie  ensees  for  these 
regulatorv  uists  was  S4,.1  million  in  FY  1991 
With  the  addition  of  the  lower  tier  small 
entitv  fee  in  FY  1992.  the  small  entitv 
subsidv  ini Teased  to  S5,4  million,  or  about 
$2,700  for  eai  h  of  the  2000  small  entitifs  m 
i-'Y  1992   .Although  the  number  of  small 
flllltlfs  had  del  lined  to  approximatelv  1,200 
bv  1999,  the  FY  1999  small  entitv  subsidv 
was  $,S  ,t  million,  or  about  $4,400  for  eai  11 
small  entitv 

H.isfd  on  thf  (  hanges  that  have  oc  i  urred 
sinie  FY  1991,  the  NKC  has  reanalv/.ed  its 
maximum  small  entitv  annual  fee,  .As  part  ot 
the  reanaUsis.  the  NKC  considereii  the  1999 
fees  assessed  bv  .Agreement  .St.iles,  the  N'K(!'s 
\\  1999  fee  slriK  lure,  and  the  increase  in  the 
(.nnsumer  I'rn  e  Iiidi'X  between  FV  1991  .md 
F'l'  1999    Ibf  rf.inalvsis  and  allernalives 
I  iiiisiiifrfd  bv  thf  NK(i  for  revising  the  small 
fiililv  cinnu.il  tffs  arf  dfsi  ribed  bflovv 

:\   .\n(il\  SIS  1)1  M<}\iiniini  Small  Entitv 
Anniiiil  h'fi 

Ihf  an.ilvsis  UK  luded  a  rfView  ol  the  Ice 
strin  luri's  in  .Xgreement  .St.ites  to  determine 
what  h-es  ihev  1  urrentiv  assess  small  entities 
I'll  maintain  c  onsistencv  and  to  fai  ilitate 
ilirec  I  I  omparisons  between  1991  and  1999. 
tllf  analysis  tin  used  on  the  fee  categories 
used  in  1991  .md  iin  luded  fees  imposed  bv 
ibf  SIX  hem  hmark  .Agreement  .States  used  in 
1991  and  five  nihfr  .Agreement  States  with 
ill"'  highest  number  of  lii  eiises 

Ihf  flfVfn  states  selei  ted  were:  Califnrnia. 
li'x.is.  New  Vnrk,  Florida.  Illinois, 
1  f  niifssff   .M.irv  l.ind,  (ienrgiii.  Wasbington, 
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Utah,  and  Nebraska.  Seven  NKC  fee 
(alegories  were  selei  ted  for  review  based  on 
the  number  of  small  entities  [iresenl  in  the 
(  ategory  and  inclusion  of  the  category  in  the 
1991  review.  The  fee  categories  selected 
were:  3M — Research  and  Development.  3.N — 
Services,  ."^O — Industrial  Radiography.  3P — 
Gauges  and  Other  Industrial  Uses.  5A— Well 
Fogging.  7A — Teletherapy,  and  7C — Nuclear 
Medicine.  Together  these  categories  comprise 
HO  percent  of  NKCs  small  entitv  licensees  for 
FY  1999. 

.Among  the  eleven  Agreement  States 
reviewed,  the  fee  structures  varied  both  in 
terms  ot  the  fee  amounts  and  the  servi(.es 
included  in  the  fees.  Of  the  eleven  states, 
only  Georgia  and  Washington  provide  a 
separate  small  entitv  fee  for  qualified 
licensees.  The  remaining  nine  states  do  not 
identify  small  entities  in  their  fee  structure 
and  therefore  assess  the  same  fee  to  all 
lic:ensees  regardless  of  their  size. 

Increases  in  the  materials  license  fees  since 
1991  for  the  eleven  .Agreement  States 
selected  ranged  froiri  10  percent  in  New  'Vork 
to  21H  percent  in  Utah  (see  Table  1).  Of 


particular  note  are  the  increases  in  the  States 
of  Washington.  Georgia,  and  Utah. 
Washington  and  C'tah  are  two  of  the  original 
states  benchmarked  in  1991.  Georgia  and 
Washington  are  the  two  Agreement  States 
reviewed  that  have  a  separate  annual  fee  for 
small  entities. 

The  struc:ture  of  the  total  fees  per  year  in 
Georgia  is  similar  to  that  used  to  determine 
the  total  fees  paid  by  NRC  small  entity 
licensees  in  1991.  In  Georgia,  this  fee 
increased  by  64  percent  from  1991  to  1999. 
The  inc:rease  in  Georgia  is  directly 
comparable  to  the  NRC  context  since  Georgia 
uses  the  same  two-tier  structure  for  its  small 
entitv  annual  fees. 

Washington's  maximum  fee  assessed  to 
small  entities  increased  by  25  percent,  from 
approximately  S.3.800  in  1991  to 
approximately  S4.700  in  1999.  The  S4.700  fee 
is  charged  for  an  Industrial  Radiographv 
license.  Washington  had  the  highest 
maximum  fee  in  1991  and  it  was  this  fee  that 
provided  the  basis  for  the  maximum  fees 
assessed  to  NRC  small  entity  licensees. 

Table  1 


I'tah  had  the  lowest  maximum  fee  of  the 
six  beiK  hmark  states  in  1991  .  Bv   1999. 
Utah's  maximum  fee  had  increased  b\  21H 
percent,  from  S440  to  SI. 400.  .As  in 
Washington,  the  maximum  fee  is  charged  fur 
an  Industrial  Radiography  license, 

Tatile  1  shows  the  increases  in  the 
maximum  total  fees  paid  bv  small  entities  in 
the  seleited  .Agreement  States  from  1991  to 
1999,  Data  is  not  presented  in  the  Table  for 
the  Slate  of  t^^alifornia  because  California 
does  not  use  fee  categories  that  are  direi  llv 
mapped  to  NRC  fee  categories,  California 
charges  a  base  fee  plus  a  fee  based  on  the 
number  of  millicuries  handled.  In  addition, 
bec:ause  the  VY  1991  fees  for  the  State  of 
Marv  land  were  not  available,  onlv  the 
maximum  tee  lor  F^'  1999  is  shown  in  the 
Table.  The  change  in  the  maximum  fee  paid 
bv  NRC  small  entity  licensees  over  the  same 
period  is  included  for  purposes  ot 
comparison.  'This  fee  dec:reased  bv  47  percent 
while  fees  in  the  .Agreement  States  were 
increasing.  The  reason  lor  this  decrease  is 
discussed  in  B.  below. 


Percentage  change  in  the  maximum  total  fee  assessed  to  small  entities  annually 


State 


Maximum  fee 
1991 


Maximum  tee 
1999 


Percent  change 


Utah  

Nebraska 

Texas  

Tennessee  

Georgia  

Flonda  

Illinois  

Washington  

New  York  

Maryland  

NRC  Small  Entity 

'  Not  available 


S440 
1.456 
2.100 
2.000 
1.650 
1.925 
2.000 
3.760 
1  000 

n 

3.400 


SI  400 
2.925 
4,230 
4.000 
2  700 
2.657 
2,733 
4,699 
1,100 
1.350 
1  800 


218 

101 

101 

100 

64 

38 

37 

25 

10 

(M 

(  -  471 


The  increases  in  the  fees  assessed  to  small 
entities  in  .Agreement  .States  between  1991 
and  1999  suggest  that  the  c:ost  to  support 
radioai:tive  materials  lic:ensees  has  increased 
over  time.  Because  small  entities  in 
.Agreement  .States  are  (  urrentiv  [laving  the 


increased  fees,  it  c  an  be  inferred  that  the  fees 
do  not  have  a  significant  impact  on  them. 

H.  Analysis  of  Changes  m  the  .VflC  Small 
Entity  F(H'  Structure 

When  .NRC  established  its  small  entity 
annual  fee  in  1991.  the  fee  was  viewed  as  one 


(  omponeni  of  the  total  annual  (  osts  that 
would  be  assessed  to  small  entities.  Table 
presents  the  composition  ot  the  1991  total 
annual  cost  for  small  entities. 


Table  2 


Total  fees  assessed  to  NRC  small  entities  in  1991 


Fees 


Teletherapy 
7A 


Selected  fee  categories 


Nuclear 

medicine 

7C 


Research  & 
develop- 
ment 
3M 


Services 
3N 


Industrial  ra- 
diography 
30 


Gauges 
3P 


Wei!  logging 
5A 


Annualized  Inspection  Fee  ^ 

Amendment  Fee^  

Annualized  Renewal  Fee^   . 
Subtotal  

Annual  Fee  for  Small  Entity 


S920 

S420 

S200 

S140 

S920 

S180 

$210 

340 

340 

630 

320 

390 

300 

430 

130  1 

170 

40 

1,390  ' 

1 

930 

870 

590 

1,590 

560 

960 

1,800 

1,800 

1,800 

1.800 

1.800 

"1,500 

1.800 
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Table  2 — Continued 


Total  tees  assessed  to  NRC  small  entrttes  in  1991 


Selected  fee  categones 


Fees 


Total  Fees  (Rounded) 


Teletherapy 

7A 


Nuclear 

medicine 

7C 


Research  & 
develop- 
ment 
3M 


Services 
3N 


Industrial  ra- 
diography 
30 


Gauges 
3P 


Well  logging 
5A 


3.200 


_L 


2,700 


_L 


2,700 


2,400 


3,400 


2.100 


2,800 


_L 


_L. 


_L 


'  NRC  charged  a  separate  tee  tor  inspections  under  Part  170  The  inspection  frequency,  defined  as  years  between  inspections  varies  with 
each  category  of  license  To  annualize  the  inspection  fee.  the  tee  charged  per  inspection  was  divided  by  the  inspection  frequency 

■'NRC  charged  a  lee  lor  each  amendment  to  a  license   In  determining  the  total  annual  cost,  one  amendment  per  year  was  assumed 

'In  1991  NHC  issued  materials  licenses  tor  a  five-year  period  At  the  end  ol  this  penod  each  licensee  paid  a  fee  under  Pan  170  to  renew  the 
license  Because  the  licensee  paid  this  tee  once  every  five  years  in  calculating  the  total  annual  cost  the  renewal  lee  was  annualized  by  dividing 
by  live 

'The  FY  1991  annual  lee  ol  $1  500  lor  category  3P  was  less  than  the  S1  800  small  entity  annual  lee  Therelore  small  entities  in  this  category 
paid  the  SI, 500  annual  tee,  not  S1  800 


,Slii(  r  rini,  NK(!'s  I'.irt  170  msjxM  tmn  .i\rr,ii;('  tot.il  mm  '-iimII  cntitN  .uiiiu.il  fci'  fur 

irni'U.il,   inJ  .imi'iiilmiMil  ti't's  tnr  in.ili'M.iU  'itluT  \K(    iii.itiTi.iU  In  ciisi's  iiu  riMscil  hv  ^'j 

111  I'lisrs  tuiM'  hi'i'M  I'liinin.itfil  .iiiii  thr  i  i>sN  [i'Mi  rnl  .iiiil  Ihr  ,iwr;ini'  m.iviiuum  .iniiiuil  ft'i' 

ol  I  Ik  ISC  siT\  II  cs  III!  lihlril  Ml  1 1  If  .11111  U.I  I  ti'ii,  liii  sin. 1 11  '■nlil\  In  itisi,|,s  in  .■\k;ri'>'nii'iil  .Sl.itcs 

.\llhiMii;li  tlif  .miiii.ii  t>M,  nuvv  i  1 1\  crs  Idc  (jost.s  iin  hmsi'iI  |i\  "i4  [hti  rut 
fur  iiisp«'i  tiuiis,  rciii'vv.ils   .iml  .inirinlmi'nts,  I  .ihln   )  i  miiiMrfs  tin'  lol.il  tffs  |,innu,il 

till'  sill. ill  cntitv  ti'r  itsrll  ri'in.iiiK'il  ins|ir(  linn,  rrni'u.il    .iinl  .iiiK'inliiU'nl ) 


li.iiivli'il    .\s  ,1  ri'sult    tlir  iiiiiMinmi,  NK( 


isscsscd  \n  NK(  ,  m.ltlTl.lls  111  fllsci's  111   I'i'll 


li'i's  p.ini  liv  sill, ill  iMilitii's  h.is  il|,|  IiiiimI  In  4"       with  llif  tul.il  Iits  l.iniui.ill  .issfsscii  tu  tln-sc 
p.'ii  I'lil,  triiiii  S  1,4110  III  I'I'll  I.I  Sl.Hllu  in  In  nisi-cs  m  I'lM'l   In  ti  w  i.|  ttic  sr\  m 

I'l'C)     rills  lici  iiMM-  111  I  iirrcii  whilf  tllr  (..ilogiincs  the  Icn  III!  riMscs  uiTr  iivi'l  2U 

Table  3 


piTi  nil    ( )f  p.irtirular  note  iirc  the  ini Teases 
Ml  I  ,ttr^(ii  ii-s  ~C; — Niu  lear  .Meiiii  iiic,   U  ) — 
liiiiustri.tl  R.iiliiigraplu  ,  liiul   <\' — (lau^jes 
rhesc  c  .iti'^jiincs  I  nntaiii  f)7  pen  I'lit  nf  the 
small  I'lilitv  In  ciistjs  itiviiK  ('(I  t(ir  F^  1')')') 
I  hr  <i\i'ra,i;i'  tt'i'  ini  leasc  ini  tlicsi'  thri'c 
1  ati'giiru's  IS   M  pen  cnl ,  (  ninp.ireii  tu  the  ^.^ 
perr.ent  .i\  er.ige  liir  the  se\  en  c  ategnnes 
re\  ieueii 


Comparison  between  total  NRC  annual  lees  for  selected  categones  for  1991  and  1999 


NRC  lees 


T  ,  .L,  Nuclear 

Teletherapy         M^a,^,^^ 

"^  ,  7C 


Research  & 

Industnal 

Develop- 

Sen/ices 

Radiog- 

Gauges 

ment 

3N 

raphy 

3P 

3M 

30 

T" 


Well 

Logging 

5A 


Average 


1991  Annual  Fee       

$9,700 

S3  500 

S4  000 

S4  400 

S9  300 

, _i 

SI  500 

S7.000 

S5.600 

1991  Other  Fees 

Annualized  Inspection  Fee 
Amendmpnt  Fap 

920 

420 

200 

140 

920 

180 

200     .... 

340 

340 

630 

320 

390 

300 

430     .... 

Annualized  Renewal  Fee 

130 

170 

40 

130 

280 

80 

320     .... 

Total  Other  Fees 

1  390 

930 

870 

590 

1  590 

560 

950     .... 

Total  Fee  in  1991  (Round 

ed)                           

11   100 

4  400 

4  900 

5000 

10900 

2  100 

8,000 

6700 

Total  (Annual)  Fee  In 

1999 

15  300 

5800 

5  000 

5  200 

14  700 

2  600 

9900 

8,400 

Fee  Increase  Irom  1991 

to  1999       

38% 

•      32°''o  j 

20., 

4% 

35% 

24%  ' 

24% 

25% 

T.ijile  4  I  iini|i.ires  the  I'i'll  fees  fur  .iineniliiienls  is  un  .uer.ige  Tin  peri  enl  higher  these  I  lists  ,ire  rei  (i\ere(l  on!v  from  annua! 

-iiiieinlmeiils   iii.  i  mis[»'i  !h  mis  v\  iiIi  the  ,  ust  In       tin  in  the  .mieiulineiit  ter  ,1s  SI 'SSI '(I  111   1  'ri  1  Ires  .issi'sscil  ti  i  Hull -small  entities    Hei  a  use 

pru\i,|i,  these  s,M\  n  es  Ml  I'i'I'i    II .si  u.is         inspei  tiiiii  i  lists  are  JdO  pei .  ml  luglirr  1  lie  small  enl it\  .innu.il  tee  h.is  reiii,uiie.l 

ileleriiiMie.l  i  .\  :ii  II  It  I  p  K  i  ng  t  he  ,e.  eiige  liuii  rs       These  servK  es  are  priAnleil  Ii.  <ilMn  ensees,  ^,^j,^j  ^  j,  j^^.^^  n,_,  |,,.|i,,,  ,   |,|^  |,,|  reases  m 

tu  I  .iinplrtr   linen. lineiits  ,111.1  iiispei  ti.iiis  |i\         lidlh  small  .nt  ticv  ,,n(i  nun-small  entities  \K("s  costs  sim  e  I'l'll 
(tie  huurls  r.ile    I  he  I'I'J'J  LUst  tur                               Hiiwever.  unle:  'in',  urrent  fee  structure 

TmBLE  4 

Comparison  of  NRC  inspection  and  amendment  costs  in  1991  and  1999 

Amendments  ; 


7A — Teletherapy  

7C  -  Nuclear  Medicine 


T 


1991 


1999 


Increase 

(percent) 


1991 


Inspections 
1999 


Increase 
(percent) 


S340 
340 


S450 

520 


32 
S3 


S920 

830 


S3. 200 
3,100 


248 
273 
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Table  A — Continued 


Companson  of  NRC  inspection  and  amendment  costs  in  1991  and  1999 


3f^ — Research  &  Development 

3N— Services        

30 — Industnal  Radiography 

3P — Gauges  

5A— Well  Logging  

Average  


630 

710 

13 

800 

2,300 

188 

320 

690 

116 

550 

2,700 

391 

390 

780 

100 

920 

3,300 

259 

300 

390 

30 

920 

2,200 

139 

430 

950 

121 

640 

2,700 

322 

400 

640 

60 

800 

2,900 

263 

(■i\en  NKCTs  100  percent  i  ost  recoxerx 
recjuirement,  the  portion  of  annual  lees  not 
rei  o\ered  from  small  entities  is  [)assed  to 
other  NK(i  lii  ensees  The  increasing  disparity 
between  the  small  entity  fee  and  the  cost  of 
\R(;  ser\'ices  included  in  the  annual  fee  calls 
tor  a  more  equitable  distribution  of  the  NRC 
costs  to  these  licensees,  .'\n  ini  rease  in  the 
small  entity  fee  would  mitigate  the  ,  ost 
differences  and  would  permit  small  entities 
to  assume  a  greater  portion  of  NRC]  costs 
attributable  to  them.  If  e\ervthing  else 
remains  the  same,  an  increase  in  the  small 
entity  fee  would  result  in  a  decrease  in  the 
small  entity  subsidy  paid  by  other  licensees, 

(,'  Analysis  of  Inrrfases  in  the  Consumer 
Pru  f  Indfx 

On  a  national  level  the  cost  of  goods  and 
services  increased  between  1991  and  1999. 
.According  to  the  I  l.S,  Department  of  Labor. 
Bureau  of  Labor  Statistic:s.  the  Consumer 
Pric;e  Inde.x  (CPI)  increased  28.8  points,  from 
1,16.2  in  1991  to  Ifi.iO  for  the  first  half  of 
1999.  an  ini:rease  of  21  percent.  This  index 
is  an  ac:(;epted  economic  indic;ator  of  pric;e 
changes  in  the  LIS  economy.  The  21  percent 
incTease  in  the  CPI  is  evidence  that  costs  in 
NRC"s  external  environment  have  increased. 
Oh\  iouslv.  NRC's  cost  of  providing  .servic;es 
to  its  licensees  will  be  impac:led  by  these 
inc:reases, 

n  Alttrnativps  for  Hcvising  the  Maximum 
Annual  Fee 

1.  Increase  Small  Entity  Fees  L'sing  the  1991 
Methodology 

Fcjllovving  the  reasoning  used  in  the  1991 
process,  the  maximum  annual  fee  for  small 
entities  c  ould  be  revised  to  reflect  the  current 
maximum  fees  c;harged  by  .Agreement  States 
and  the  c;hanges  in  the  NRC  fee  struc:ture 
sine  e  1991,  The  maximum  Agreement  State 
fee  assessed  to  small  entities  in  1999  is 
S4.700  Therefore,  the  maximum  value  for 
NRC's  small  entity  fee  c  ould  be  set  at  S4,700, 

This  method  would  allow  the  NRC  to 
rec  over  from  small  entities  48  percent  of  the 
total  amount  of  the  small  entity  annual  fee 
inyoic;es.  Alt'iough  this  method  is  defensible, 
bee  a  use  it  is  based  on  sound  reasoning  used 
in  the  original  establishment  of  the  small 
entity  fees  that  have  been  in  plac:e  sinc:e 
1991.  it  is  based  on  an  external  fee  that  is 
outside  NRC's  direct  c:ontrnl. 


2.  Increase  the  Small  Entity  Fee  I  sing  the 
.Average  Inc:rease  in  NRC  Materials  License 
Fees  From  1991  to  1999 

From  1991  to  1999  total  ,NRC  fees  for 
materials  lic:enses  incTeased.  on  average,  b\ 
2,5  perc;ent.  This  perc;entage  c:ould  be  applied 
to  the  existing  small  entity  fee  to  give  a  new 
small  entity  fee  of  S2. 300. 

This  method  is  a  simple  and  cjbvious 
means  of  appUing  the  rates  of  increase  in 
,\RC  fees  since  FY  1991  to  the  small  entity 
fees.  This  method  does  not  c:onsider  the 
c  hanges  to  the  total  fees  paid  b\  small 
entities  since  ¥\  1991  and  does  not 
incorporate  c:hanges  in  the  composition  of 
the  total  fees  assessed  to  small  entities  per 
year  by  .Agreement  States.  However,  it  does 
rely  on  the  increases  to  the  total  fees  paid  by 
other  NRC  materials  licensees  since  FY  1991. 
This  method  could  also  provide  a  sustainable 
and  simple  means  of  determining  whether 
NRC's  small  entity  fees  should  be  revised  in 
the  future. 

3.  Add  the  1991  .Amendment.  Renewal,  and 
Inspection  Costs  to  the  Existing  Small  Entit\ 
Fee  and  Increase  the  Sum  by  the  .Average 
Increase  in  NRC  Materials  Lic:ense  Fees  From 
1991  to  1999 

The  small  entity  fee  could  be  increased  by 
loading  the  existing  small  entity  annual  fee 
of  SI. 800  with  the  amendment,  renewal,  and 
inspection  costs  used  in  1991  and  increasing 
the  total  bv  25  percent.  This  method  not  onl\ 
incorporates  the  average  increase  in  NRC  fees 
but  it  bases  the  increase  on  the  total  annual 
costs  that  were  assessed  to  small  entities  in 
1991. 

To  revise  the  small  entity  fee  using  this 
method,  a  c:ategory  must  be  selected  as  the 
1901  base.  The  total  annua!  cost  for  this 
category,  as  presented  in  Table  3.  will  then 
be  increased  by  the  NRC  average  of  25 
perc:ent.  F'ive  possible  approac:hes  to 
selecting  the  1991  base  were  explored. 

Method  3A — Maximum  Fee  Categon  in  the 
Benchmark  States 

Method  3A  uses  the  Industrial 
Radiography  category  as  the  base.  This 
c:ategory'  had  the  maximum  fee  in  the 
Agreement  States  benchmarked  in  1991.  The 
total  NRC  fee  assessed  to  the  Indus,trial 
Radiography  c;ategorv  in  1991  was  S3. 400. 
Increasing  this  fee  by  25  percent  gives  a  new 
small  entity  fee  of  S4.30C. 


Method  JB— Highest  .\umber  ol  Small 
Entities  Present 

Method  3B  uses  the  fee  (,ategor\  u  ith  the 
highest  number  of  small  entities.  In  F''*'  19't't 
C!iategor\  3P,  (jauges  and  Other  Industnai 
I'ses.  had  30  percent  of  all  XRC  small  entity 
licensees.  This  was  the  highest  number  of 
small  entities  present  in  a  single  (  ategiirx    In 
1991.  the  total  fees  for  Category  3P  was 
S2,100.  .A  25  percent  inc  rease  in  this  fee 
would  set  the  small  entit\  lee  at  S2,fiO0 

Method  :iC — Highest  Xumlier  ni  I  pper  Tut 
Small  Entities  Present 

Method  3C  uses  Categorv  7C],  Nui  lear 
.Medicine  as  the  base.  This  c:ategor\  has  the 
highest  number  of  upper  tier  small  entities 
and  is  considered  a  \  iable  base  because  the 
small  entity  annual  fee  originally  established 
in  F'Y  1991  was  the  upper  tier  fee  In  1991. 
Category  7C  had  a  total  fee  of  S2,700;  this 
base  would  give  a  new  small  entiix  tee  of 
53,400 

Method  3.A  \ields  a  45  percent  rec  c)\  pr\  nj 
the  invoiced  amounts  from  small  entities,  the 
highest  rec:o\ery  rate  under  Method  3 
However,  the  Industrial  Radiography 
category  contains  onb   7  [)erc:ent  of  all  NRC 
small  entity  licensees  in  1999  and  arguably 
does  not  affect  a  significant  number  of  the 
small  entities.  Method  3B  addresses  this 
issue  and  uses  Category  3P.  the  categon  with 
the  highest  number  of  small  entities 
However,  the  3P  Category  also  has  the  lowest 
1991  total  1  ost  and  results  in  a  rec  o\er\  rate 
of  34  percent  from  small  entities,  the  lowest 
under  Method  3,  Method  3C  uses  (Category 
7C.  Nuclear  Medicine,  and  is  preferable  to 
both  Methods  3.A  and  3B  in  that  it  yields  a 
37  perc:enl  rec:oyery  rate  from  small  entities 
and  c:ontains  30  percent  of  the  small  entity 
lic:ensees, 

.Methods  3.A,  3B  and  3C  are  all  based  on 
the  selection  of  a  single  lee  category  as  the 
1991  base.  Using  the  fee  from  a  spec  ifii  fee 
e;ategor\  as  the  base  fee  can  implicitly  make 
the  category  a  benchmark.  This  increases  the 
risk  of  challenges  to  the  fee  if  signific  ant 
changes  oc;c  ur  in  the  benchmark  (,a1egor\ 

Method  3D-  -Weighted  Average  of  the  Total 
Fees  in  the  Seven  Categories 

Method  3D  uses  the  number  of  upjier  tier 
small  entities  in  eac:h  category  to  weight  the 
total  fee  assessed  to  each  c:ategor\  in  1991. 
The  weighted-average  of  S2.7O0  is  then  used 
as  the  base.  This  gives  a  new  small  entit\  fee 
of  S3. 400. 
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Mrthiiil    Ih:    -AMTtiiif  I't  thr   Intdl  hri-\  Inr  Ihr 
Srvffi  (.i;ff'i;()rif\ 

Mi'lhciil   tK  usfs  thf  .i\i'rd^t'  tul.d  to-  fur  Ihi- 
I  ■itt^Kiirifs  ri'Vit'Wt'il  ,is  I  tic  b.i.Sf  fee     I'lir 
,iv>'r<ix«  ti)l.il  tt'f  iif  $J,HIM)  IS  then  iiu  riMst'it 
hv  J'l  ptT(  ml  to  mvf  1  ni'w  mii<iII  i']itit\  Iff 
ol  $1  SOO 

Hcilh  Mi^thiiijs   tDriMil    tK  usr  .iviT.iKfS  til 
(ielermint'  the  bdst-  Ice  .mil  this  n-din  fs  ttn' 
risks  .is.stx  idted  with  Mnlhotls  )A.  (H  .imi  U. 
Both  niBlhoils  vielil  tht?  same  rt'i  ovitn  rati-  ui 
i7  pen  cnl  and  i  an  hf  i misulHrcil  (Mjuallv 
ail  t'pt.ible  frum  a  munfl.irv  pfTspt-t  tivf 

Bee  ausc  Mnthiiil   !l)  ust's  ,i  wtM^htmi 
avHra^e,  the  mimhtT  of  small  cntitins  iii  iMih 
(if  thn  sfVf'ii  I  atfy;iirii's  ari'  tai  tori'ii  iiilii  thf 
st'U'(  tiiiii  prill  ess  whili'  smiiiithiii^  the  mipai  t 
iif  lh(i  highest  anil  Inwi'st  Uh-  i  alfgorifs 

While  Mflhmls    U)  and    Ih  wuiild  i  iiiisidcr 
the  tiitiil  fees  paid  hv  sm.ill  fiilitii's  iii  h> 
I't'M  and  wiuild  im  reasc  the  .iruniiiils 
riM  overeil  truiii  sm.ill  enlitit-s  therehv 
reiUii  ing  tlie  small  entity  siihsidv  paid  hv 
iither  111  imsecs,  the  pen  entage  ini  rease 
under  either  dI  these  inethuds  wiiiild  be 
larger  than  the  average  pen  entage  iiii  rease  in 
the  tiit.il  fees  assessed  In  other  NK(I  maten.ils 
III  ensees  sini  e  FY   UCU 

IV.  (Conclusion 

Based  on  the  results  of  the  riMii.ilvsis,  the 
\K(!  IS  nil  HMsing  the  maxiiimm  small  entity 
annual  fee  bv  J'l  pen  eiit,  hased  on  the 
pen  entage  increase  sini  e  FY  1191  m  the 
average  total  lees  paid  per  vear  bv  other  NKC 
m.iterials  In  ensees    As  a  result    the 
maximum  small  enlitv  aiimial  fee  ini  re.ises 
fnuii  Sl.HOO  to  $J.  11)0    Bv  mi  reasing  the 
maximum  annu.il  fee  for  small  entities  from 
$1,800  to  .$2.J00.  the  annual  fee  for  main 
small  entities  is  redui  ed  v\hile  at  tfie  same 
lime  materials  In  ensees.  iniluding  small 
entities,  would  pav  for  most  of  the  i  osis 
riltributable  to  Ihiun    The  i  osts  not  recovered 
from  small  entities  are  .dloi.att^l  to  other 
materials  liieii.sees  and  to  power  realtors 

While  reducing  the  impai  t  on  manv  small 
entities,  the  maximum  annual  fee  of  .Sli.  (00 
for  small  entities  mav  lontinue  to  have  a 
signifiiant  impai  t  on  materials  lii  ensees 
with  annual  gross  receipts  in  the  thousands 
of  dollars   Theretore.  the  \W.  is  i  ontmuing 
to  provide  a  lower-tier  small  entity  annual 
fee  for  small  entities  with  relatively  low  gross 
annual  rei  eijils    The  lower-tier  small  entity 
fee  also  applies  to  m.inufai  luring  riini  ems, 
and  edui  alional  institutions  not  Slate  or 
publicly  supported,  with  less  lb. in  .1,") 
employees    The  \K(!  is  ini  reasing  tlie  lower 
tier  small  entity  fee  by  the  same  pen  eiit.ige 
increa.se  to  the  maximum  small  entity  .innu.il 
fee  This  2F)  percent  increase  results  m  the 
lower  tier  small  entity  fee  incnMsiiig  from 
.WOO  to  ,'5.^)00 

In  the  future,  the  \K(,  plans  to  leex.imiiie 
the  small  entity  fees  e.u  h  vear  that  .innual 
tees  are  reb.iselined    ,\s  p.irl  ot  the  re 
examin.ition,  the  N'Kl '  will  i  onsidei  the 


pen  entage  increase  in  fei-s  paid  f)V  other 
NK(,  materials  !:( ensees  sini  e  the  last 
rebaselming  to  determine  if  tfie  maximum 
small  entity  annual  fees  should  be  revised 

(Mease  see  .Sei  tion  III.  (...2  of  the 
.Siipplemeiilarv  Infomialion  se(tion  of  this 
final  rule  for  a  disi  us.sion  of  the  i  omments 
rei  eived  on  ifie  ini  rease  in  small  entity  fees, 
nil  hiding  the  suggestion  that  the  NKC 
establish  addition  tiers  or  levels  of  tees 

The  NKC,  continues  to  believe  that  the  10 
(.'KK  Part  170  appln  ation  fees,  or  any 
adiuslments  to  these  in  ensing  fees  during  the 
past  year,  ilo  not  have  a  signifii  an!  impai  I  on 
small  entities. 

V.  Summarv 

I'he  NK(.  has  determined  that  the  10  CFK 
f'lrt  1  7  1  annual  fees  signifii  anllv  impact  a 
substantial  number  of  small  entities   .^ 
maximum  fee  for  small  entities  strikes  a 
balance  between  the  requirement  to  i  ollei  t 
10(1  pen  ent  of  the  NKC  tiudget  and  the 
reipiirement  to  i  onsider  means  of  redui  ing 
tfie  impai  t  of  the  fee  on  small  entities   On  the 
basis  of  Its  regulatory  flexibility  analyses,  the 
NK(;  concludes  that  a  maximum  annual  fee 
of  ,$;!.:)00  for  small  entities  and  a  lower-tier 
small  entity  annual  feeofSSOO  for  small 
businesses  and  not-for-profil  organizations 
with  gross  .mnual  rei  eipts  of  less  than 
S  t'>0.()00.  small  governmental  lurisdii  lions 
with  a  population  of  less  than  20,000,  small 
manufai  luring  entities  that  have  less  than  .1.") 
emiiloyees  ami  educational  institutions  that 
are  not  .State  or  publii  K  supjiorted  and  have 
less  than  IS  employees  redui  es  the  impact 
on  small  entities   .^1  the  same  lime,  these 
reduced  annual  fees  are  consistent  with  the 
objectives  of  OBRA-W.  Thus,  the  fees  for 
small  entities  maintain  a  balance  between  the 
obiectives  of  OBR,*.-90  and  the  RF.^ 

.Attachment  1  to  Appendix  A 

r,S.  Nuclear  Regulatory  Coinmis.sion,  Small 
Kniity  Compliance  Guide,  Fiscal  Year  2000 

Contents 

Introdui  lion 

NKC  IJefinition  of  Small  Kntity 

NKC  Small  Fntitv  Fees 

Instructions  for  (Completing  \W  Form  526 

Introduction 

The  Small  Business  Kegulalorv 
Enforcement  Fairness  .-Xct  of  I'tOfS  (SBKFJF.M 
requires  all  Federal  agent  les  to  prepare  a 
v\  rillen  guide  for  eai  I)  "ma|or"  final  rule  as 
defined  b\  the  .\t  I    TTie  .NKC's  fee  rule, 
[Hiblished  annuallv  lo  i  omplv  with  the 
Omiidiiis  Budget  Kei  oniiiiation  .Act  of  19W) 
|()BK;\-M01,  requires  the  .NKC  to  uillei  t 
.tpproximalelv  100  percent  of  its  budget 
.nithorily  each  year  through  fees   This  rule  is 
(  oMsidered  a  "mator"  rule  under  this  law. 
ITiis  I  ompliance  guide  has  been  prepared  to 
assist  NKC  material  lii  ensees  i  omplv  with 
the  FY  2000  fee  rule 


I. II  ensees  mav  use  this  guide  to  detennine 
whether  they  qualifv  as  a  small  entity  under 
NKC  regulations  and  are  eligible  to  pay 
reduced  FY  2000  annual  fees  assessed  under 
10  CFR  Pari  171   The  NKC  has  established 
two  tiers  of  separate  annual  fees  for  those 
matenals  licensees  who  qualifv  as  small 
entities  under  NRCC's  size  standards 

1.11  ensees  who  meet  NKC's  size  standards 
for  a  small  entity  must  complete  NKCC  Form 
526  to  qualify  for  the  reduced  annual  fee. 
This  form  accompanies  each  annual  fee 
invoice  mailed  to  materials  licensees  The 
completed  form,  the  appropriate  small  entity 
fee,  and  the  payment  i  opv  of  the  invoice, 
should  f>»!  mailed  to  the  I'.S   Nuclear 
Regulatory  Commission.  License  Fee  and 
An  ounts  Rb<  eivable  Branch,  to  the  address 
indicated  on  the  invoice   Failure  to  file  a 
small  entity  certification  in  a  timely  manner 
mav  result  in  the  denial  of  any  refund  that 
might  otherwise  be  due 

S'RC  Dffinition  of  Small  Entity 

The  iNRCC  has  defined  a  small  entity  for 
purposes  of  compliance  with  its  regulations 
(lOC'FR  2  8101  as  follows: 

1  Small  business — a  for-profit  concern  that 
provides  a  servii  e  or  a  concern  not  engaged 
m  manufacturing  with  average  gross  receipts 
of  $.5  million  or  less  over  its  last  H  completed 
fiscal  vears; 

2  Manufacturing  industry — a 
manufacturing  i  oni  ern  with  an  average 
number  of  SOO  or  fewer  employees  based 
upon  employment  during  each  pav  period  for 
the  pref  edmg  12  calendar  months: 

:t   .Small  organization — a  not-for-profit 
organization  which  is  independently  owned 
and  operated  and  has  annual  gross  receipts 
of  .SS  million  or  less, 

4   Small  governmental  jurisdiction — a 
govermnent  of  a  city,  county,  town, 
township,  village,  school  district  or  special 
district  with  a  population  of  less  than  50.000; 

.')   Small  educational  institution — an 
educational  institution  supported  by  a 
qualifving  small  governmental  jurisdiction, 
or  one  that  is  not  state  or  publicly  supported 
and  has  .'iOO  or  fewer  employees,' 

NRC  Small  Entity  Fees 

In  10  CFR  17116  (d,  the  NRC  has 
established  two  tiers  of  small  entity  fees  for 
licensees  that  qualify  under  the  NRC's  size 
standards.  The  NRC  is  increasing  these  fees 
by  25  percent.  The  FY  2000  small  entity  fees 
are  as  follows; 


'  .^n  educitinnal  insliluliiiti  referred  In  in  the  size 
st.indards  is  an  entity  whose  priniarv  function  is 
education,  whose  pio^iaiiis  die  aci  redileil  hy  a 
nationally  recognized  accrediting  agency  or 
association,  who  is  legally  authorized  to  provide  a 
program  of  organized  instrudion  or  study,  who 
provides  an  educational  program  for  which  it 
awards  academic  degrees,  and  whose  etiui  ational 
programs  are  available  to  the  public 
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Maximum 

annual  fee  per 

licensed 

category 


Small  business  not  engaged  in  manufacturing  and  small  not-for  profit  organizations  (gross  annual  receipts): 

$350,000  lo  $5  million S2.300 

Less  than  $350,000  500 

Manufactunng  entities  that  have  an  average  of  500  employees  or  less: 

35  to  500  employees  2,300 

Less  than  35  employees  500 

Small  governmental  jurisdictions  (including  publicly  supported  educational  institutions)  (population): 

20,000  to  50.000  2,300 

Less  than  20.000 500 

Educational  Institutions  that  are  not  State  or  publicly  supported,  and  have  500  employees  or  less: 

35  to  500  employees  2.300 

Less  than  35  employees  500 


To  pay  a  reduced  annual  fee,  a  licensee 
must  use  NRC  F'orm  526,  en(,losed  with  the 
fee  invoice,  to  certify  that  it  meets  NRC's  size 
standards  lor  a  small  enlitv.  Failure  to  file 
NRC  Form  526  in  a  timely  manner  may  result 
in  the  denial  of  any  refund  that  might 
otherwise  be  due 

Instructions  for  Complying  XRC  Form  526 

1.  File  a  separate  NRC  Form  526  for  each 
annual  fee  invoii:e  received. 

2.  Complete  all  items  on  .NRC  Form  526  a.s 
follows; 

a  The  license  number  and  invoice  number 
must  be  entered  exactly  as  ihev  appear  on  the 
annual  fee  invoice, 

b  The  Standard  Industrial  Classification 
(SIC)  Code  should  be  entered  if  it  is  known, 

c.  The  licensee's  name  and  address  must  be 
entered  as  they  appear  on  the  invoice.  Name 
and/or  address  changes  for  billing  purposes 
must  be  annotated  on  the  invoice.  Correcting 
the  name  and/or  address  on  NRC  Form  526 
or  on  the  invoice  does  not  constitute  a 
request  to  amend  the  license.  Any  request  to 
amend  a  license  is  to  be  submitted  to  the 
respective  licensing  staffs  in  the  NRC 
Regional  or  Headquarters  Offices, 

d.  Check  the  appropriate  size  standard 
under  which  the  licensee  qualifies  as  a  small 
entity.  Check  one  box  only.  Note  the 
following; 

(1)  The  size  standards  apply  to  the 
licensee,  not  the  individual  authorized  users 
listed  in  the  license. 

(2)  Gross  annual  receipts  as  used  in  the 
size  standards  includes  all  revenue  in 
whatever  form  received  or  accrued  from 
whatever  sources,  not  solely  receipts  from 


licensed  activities.  There  are  limited 
exceptions  as  set  forth  at  1.3  CF'R  121.104. 
These  are;  the  term  receipts  excludes  net 
capital  gains  or  losses,  taxes  collected  for  and 
remitted  to  a  taxing  authority  if  included  in 
gross  or  total  income,  proceeds  from  the 
transactions  between  a  concern  and  its 
domestic  or  foreign  affiliates  (if  also  excluded 
from  gross  or  total  income  on  a  consolidated 
return  filed  with  the  IRS),  and  amounts 
collected  for  another  b\  a  travel  agent,  real 
estate  agent,  advertising  agent,  or  conference 
management  service  provider. 

(3)  A  licensee  who  is  a  subsidiaiy  of  a  large 
entity  dees  not  qualify  as  a  small  entity, 

(4)  The  owner  of  the  entity,  or  an  official 
empowered  to  act  on  behalf  of  the  entity, 
must  sign  and  date  the  small  entity 
certification. 

The  NRC  sends  invoices  to  its  licensees  for 
the  full  annual  fee.  even  though  some  entities 
qualify  for  reduced  fees  as  a  small  entity. 
Licensees  who  qualify  as  a  small  entity  and 
file  NRC  Form  526.  which  certifies  eligibility 
for  small  entity  fees,  mav  pav  the  reduced 
fee.  which  for  a  full  year  is  either  S2.300  or 
$500  depending  on  the  size  of  the  entity,  for 
each  fee  category  shown  on  the  invoice. 
Licensees  granted  a  license  during  the  first 
six  months  of  the  fiscal  year  and  licensees 
who  file  for  termination  or  for  a  possession 
only  license  and  permanently  cease  licensed 
activities  during  the  first  six  months  of  the 
fiscal  year  pay  only  50  percent  of  the  annual 
fee  for  that  vear.  Such  an  invoice  states  the 
"Amount  Billed  Represents  50%  Proration.  " 
This  means  the  amount  due  from  a  small 
entity  is  not  the  prorated  amount  shown  on 
the  invoice  but  rather  one-half  of  the 


maximum  annual  fee  shown  on  NRC.'  Form 
526  for  the  size  standard  under  whu  h  the 
licensee  qualifies,  resulting  in  a  fee  of  either 
Si  150  or  S250  for  each  fee  category  billed 
instead  of  the  full  small  enlitv  annual  fee  of 
$2,300  or  S500. 

A  new  small  entity  form  (NRC"  Form  526) 
must  be  filed  with  the  NRC  eai  h  fiscal  vear 
to  qualify  for  reduced  fees  for  that  fiscal  year 
Because  a  licensee's  "size."  or  the  size 
standards,  may  change  from  vear  lo  vear.  the 
invoice  reflects  the  full  fee  and  a  new  Form 
must  be  completed  and  returned  for  the  fee 
to  be  reduced  to  the  small  entity  fee. 
LICENSEES  WILL  NOT  BE  ISSIED  A  NEW 
INVOICE  FOR  THE  REDUCED  AMOUNT 
The  completed  NRC  Form  526  the  payment 
of  the  appropriate  small  entity  fee.  and  the 
"Payment  Copy  "  of  the  invoice  should  tje 
mailed  to  the  U.S.  Nuclear  Regulatory 
Commission,  License  Fee  and  .■\r:counts 
Receivable  Branch  at  the  address  indicated 
on  the  invoice 

If  you  have  questions  about  the  .NRC's 
annual  fees,  please  call  the  license  fee  staff 
at  301^15-7554.  e-mail  the  fee  staff  at 
fees@nrc.goy,  or  v\Tite  to  the  U,S,  Nuclear 
Regulatory  Commission,  Washington,  D(^ 
20555.  .Attention;  Office  of  the  Chief 
Financial  Officer 

False  certification  of  small  entity  status 
could  result  in  civil  sanctions  being  imposed 
by  the  NRC  under  tbe  Program  Fraud  Civil 
Remedies  Act,  31  U,S,C,  3801  et  seq.  NRC's 
implementing  regulations  are  found  at  10 
CFR  Part  13. 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  25 

[Docket  No.  FAA-2000-7471 ;  Notice  No.  00- 
04] 

RIN2120-AG94 

Fire  Protection  Requirements  for 
Powerpiant  Installations  on  Transport 
Category  Airplanes 

agency:  Federal  Aviation 

Administration  (FAA).  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  Thr  Federal  Aviation 
Administration  proposes  to  amend  the 
airworthiness  standards  for  transport 
category  airplanes  to  establish  a  new 
requirement  for  fire  protection  of 
powerpiant  installations.  This  proposal 
would  require  that  components  within  a 
designated  fire  zone  must  be  fireproof  if, 
when  exposed  to  or  damaged  by  fire, 
they  could  pose  a  hazard  to  the  airplane 
Adopting  this  proposal  would  eliminate 
regulatory  differences  between  the 
airworthiness  standards  of  the  U.S.  and 
the  )oint  Aviation  Requirements  of 
Europe,  without  affecting  current 
industry  design  practices. 
DATES:  Send  your  comments  on  or 
before  Augu.st  11.  2000. 
ADDRESSES:  Address  your  comments  to 
Dockets  Management  System.  U.S. 
Department  of  Transportation  Dockets. 
Room  Plaza  401.  400  Seventh  Street 
SVV..  Washington.  DC  20.590-0001.  You 
must  identify  the  docket  number  FAA- 
2000-7471  at  the  beginning  of  your 
comments,  and  you  should  submit  two 
copies  of  your  comments,  if  you  wish  to 
receive  confirmation  that  the  FAA  has 
received  your  comments,  plea.se  include 
a  self-addressed,  stamped  postcard  on 
which  the  following  statement  is  made: 
"Comments  to  Docket  No.  FAA-2000- 
7471."  We  will  date-stamp  the  postcard 
and  mail  it  back  to  you. 

You  also  may  submit  comments 
electronically  to  the  following  Internet 
address:  http://dms.dot.gov. 

You  may  review  the  public  docket 
containing  comments  to  this  proposed 
regulation  at  the  Department  of 
Transportation  (DOT)  Dockets  Office, 
located  on  the  plaza  level  of  the  Nassif 
Building  at  the  above  address.  You  may 
review  the  public  docket  in  person  at 
this  address  between  9  a.m.  and  5  p.m.. 
Monday  through  Friday,  e.xcopt  Federal 
holidays.  In  addition,  you  may  review 
the  public  dockets  on  the  Interntit  at 
http://dms.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  K.  McRae.  Propulsion/ 


Mechanical  Systems  Branch,  ANM-112, 
Transport  Airplane  Directorate.  Aircraft 
Certification  Service,  FAA,  Northwest 
Mountain  Region.  1601  Lind  Avenue 
S.W..  Renton.  Washington  98055^056: 
telephone  (425)  227-2133;  facsimile 
(425)  227-1320;  e-mail: 
mike.mcrae@faa.gov. 

SUPPLEMENTARY  INFORMATION: 

How  Do  I  Submit  Comments  to  this 
NPRM? 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  action  by  submitting  such 
written  data,  views,  or  arguments,  as 
they  may  desire.  Comments  relating  to 
the  environmental,  energy,  federalism, 
or  economic  impact  that  might  result 
from  adopting  the  proposals  in  this 
document  are  also  invited.  Substantive 
comments  should  be  accompanied  by 
cost  estimates.  Comments  must  identify 
the  regulatory  docket  number  and  be 
submitted  in  duplicate  to  the  DOT  Rules 
Docket  address  specified  above. 

All  comments  received,  as  well  as  a 
report  summarizing  each  substantive 
public  contact  with  FAA  personnel 
concerning  this  proposed  rulemaking, 
will  be  filed  in  the  docket.  The  docket 
is  available  for  public  inspection  before 
and  after  the  comment  closing  date. 

We  will  consider  all  comments 
received  on  or  before  the  closing  date 
before  taking  action  on  this  proposed 
rulemaking.  Comments  filed  late  will  be 
considered  as  far  as  possible  without 
incurring  expense  or  delay.  The 
proposals  in  this  document  may  be 
changed  in  light  of  the  comments 
received. 

How  Can  I  Obtain  a  Copy  of  This 
NPRM? 

You  may  download  an  electronic 
copy  of  this  document  using  a  modem 
and  suitable  communications  software 
from  the  FAA  regulations  section  of  the 
Fedworld  electronic  bulletin  board 
service  (telephone:  703-321-3339):  the 
Government  Printing  Office  (GPO)'s 
electronic  bulletin  board  service 
(telephone:  202-512-1661);  or,  if 
applicable,  the  FAAs  Aviation 
Rulemaking  Advisory  Committee 
bulletin  board  service  (telephone:  800- 
322-2722  or  202-267-5948). 

Internet  users  may  access  recently 
published  rulemaking  documents  at  the 
FAA's  web  page  at  http:/ /w\v\v.  faa.gov/ 
avr/arm/nprm/nprm.htni  or  the  GPO's 
web  page  at  http://www.access.gpo.gov/ 
nara 

You  may  obtain  a  copy  of  this 
document  by  submitting  a  request  to  the 
Federal  Aviation  Administration.  Office 
of  Rulemaking,  ARM-1,  800 


Independence  Avenue,  SW., 
Washington,  DC  20591;  or  by  calling 
202-267-9680.  Communications  must 
identify  the  docket  number  of  this 
NPRM' 

Any  person  interested  in  being  placed 
on  the  mailing  list  for  future  rulemaking 
documents  should  request  from  the 
above  office  a  copy  of  Advisory  Circular 
11-2A.  "Notice  of  Proposed  Rulemaking 
Distribution  System,"  which  describes 
the  application  procedure. 

Background 

What  Are  the  Relevant  Airworthiness 
Standards  in  the  United  States? 

In  the  United  States,  the  airworthiness 
standards  for  type  certification  of 
transport  category  airplanes  are 
contained  in  Title  14  Code  of  Federal 
Regulations  (CFR)  part  25. 
Manufacturers  of  transport  category 
airplanes  must  show  that  each  airplane 
they  produce  of  a  different  type  design 
complies  with  the  appropriate  part  25 
standards.  These  standards  apply  to: 

•  Airplanes  manufactured  within  the 
U.S.  for  use  by  U.S. -registered  operators, 
and 

•  Airplanes  manufactured  in  other 
countries  and  imported  to  the  U.S. 
under  a  bilateral  airworthiness 
agreement. 

What  Are  the  Relevant  Airworthiness 
Standards  in  Europe? 

In  Europe,  the  airworthiness 
standards  for  type  certification  of 
transport  category  airplanes  are 
contained  in  loint  Aviation 
Requirements  (JAR)-25.  which  are 
based  on  part  25.  These  were  developed 
by  the  )oint  Aviation  Authorities  (lAA) 
of  Europe  to  provide  a  common  set  of 
airworthiness  standards  within  the 
European  aviation  community.  Twenty- 
three  European  countries  accept 
airplanes  type  certificated  to  the  )AR-25 
standards,  including  airplanes 
manufactured  in  the  U.S.  that  are  type 
certificated  to  JAR-25  standards  for 
export  to  Europe. 

What  Is  "Harmonization"  and  How  Did 
It  Start? 

Although  part  25  and  JAR-25  are  very- 
similar,  they  are  npt  identical  in  every- 
respect.  When  airplanes  are  type 
certificated  to  both  sets  of  standards,  the 
differences  between  part  25  and  JAR-25 
can  result  in  substantial  additional  costs 
to  manufacturers  and  operators.  These 
additional  costs,  however,  frequently  do 
not  bring  about  an  increase  in  safety.  In 
many  cases,  part  25  and  JAR-25  may 
contain  different  requirements  to 
accomplish  the  same  safety  intent. 
Consequently,  manufacturers  are 
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usually  burdened  with  meeting  the 
requirements  of  both  sets  of  standards, 
although  the  level  of  safety  is  not 
increased  correspondingly. 

Recognizing  that  a  common  set  of 
standards  would  not  only  benefit  the 
aviation  industry  economically,  but  also 
maintain  the  necessary  high  level  of 
safety,  the  FAA  and  the  JAA  began  an 
effort  in  1988  to  "harmonize"  their 
respective  aviation  standards.  The  goal 
of  the  harmonization  effort  is  to  ensure 
that: 

•  Where  possible,  standards  do  not 
require  domestic  and  foreign  parties  to 
manufacture  or  operate  to  different 
standards  for  each  countr\'  involved; 
and 

•  The  standards  adopted  are  mutually 
acceptable  to  the  FAA  and  the  foreign 
aviation  authorities. 

Both  the  FAA  and  the  JAA  consider 
"harmonization"  of  the  two  sets  of 
standards  a  high  priority. 

What  Is  ARAC  and  What  Role  Does  It 
Play  in  Harmonization? 

After  initiating  the  first  steps  towards 
harmonization,  the  FAA  and  JAA  soon 
realized  that  following  the  traditional 
methods  of  rulemaking  and 
accommodating  different  administrative 
procedures  was  neither  sufficient  nor 
adequate  to  make  appreciable  progress 
towards  fulfilling  the  goal  of 
harmonization.  The  FlkA  then  identified 
the  Aviation  Rulemaking  Advisory 
Committee  (ARAC)  as  an  ideal  vehicle 
for  assisting  in  resolving  harmonization 
issues,  and,  in  1992,  the  FAA  tasked 
ARAC  to  undertake  the  entire 
harmonization  effort. 

The  FAA  had  formally  established 
ARAC  in  1991  (56  FR  2190,  January'  22, 
1991),  to  provide  advice  and 
recommendations  concerning  the  full 
range  of  the  FAA's  safety-related 
rulemaking  activity.  The  FAA  sought 
this  advice  to  develop  better  rules  in 
less  overall  time  and  using  fewer  FAA 
resources  than  previously  needed.  The 
committee  provides  the  FAA  firsthand 
information  and  insight  from  interested 
parties  regarding  potential  new  rules  or 
revisions  of  existing  rules. 

There  are  64  member  organizations  on 
the  committee,  representing  a  wide 
range  of  interests  within  the  aviation 
community.  Meetings  of  the  committee 
are  open  to  the  public,  except  asl 
authorized  by  section  10(d)  of  the 
Federal  Advisory  Committee  Act. 

The  ARAC  establishes  working  groups 
to  develop  recommendations  for 
resolving  specific  airworthiness  issues. 
Tasl-s  assigned  to  working  groups  are 
published  in  the  Federal  Register. 
Although  workmg  group  meetings  are 
not  generally  open  to  the  public,  the 


FAA  solicits  participation  in  working 
groups  from  interested  members  of  the 
public  who  possess  knowledge  or 
experience  in  the  task  areas.  Working 
groups  report  directly  to  the  ARAC,  and 
the  ARAC  must  accept  a  working  group 
proposal  before  ARAC  presents  the 
proposal  to  the  FAA  as  an  advisory- 
committee  recommendation. 

The  activities  of  the  ARAC  will  not, 
however,  circumvent  the  public 
rulemaking  procedures;  nor  is  the  FAA 
limited  to  the  rule  language 
"recommended"  by  ARAC.  If  the  FAA 
accepts  an  ARAC  recommendation,  the 
agency  proceeds  with  the  normal  public 
rulemaking  procedures.  Any  ARAC 
participation  in  a  rulemaking  package  is 
fully  disclosed  in  the  public  docket. 

What  Is  the  Status  of  the  Harmonization 
Effort  Today? 

Despite  the  work  that  AR.\C  has 
undertaken  to  address  harmonization, 
there  remain  a  large  number  of 
regulatory'  differences  between  part  25 
and  JAR-25.  The  current  harmonization 
process  is  extremely  costly  and  time- 
consuming  for  industn,'.  the  FAA.  and 
the  JAA.  Industry  has  expressed  a  strong 
desire  to  conclude  the  harmonization 
program  as  quickly  as  possible  to 
alleviate  the  drain  on  their  resources 
and  to  finally  establish  one  acceptable 
set  of  standards. 

Recently,  representatives  of  the 
aviation  industry  [including  Aerospace 
Industries  Association  of  America.  Inc. 
(AlA).  General  Aviation  Manufacturers 
Association  (GAMA).  and  European 
Association  of  Aerospace  Industries 
(AECMA)]  proposed  an  accelerated 
process  to  reach  harmonization.  These 
representatives  recpmmended  that  the 
FAA  and  JAA  harmonize  differences 
between  parallel  part  25  and  JAR-25 
standards  by  accepting  the  more 
"stringent"  of  the  two  standards. 
"Stringent,"  in  this  case,  indicates  the 
relative  higher  level  of  safety,  or  greater 
applicability  to  modem  technology, 
between  a  part  25  standard  and  the 
parallel  JAR-25  standard. 

Aviation  industry  groups  further 
refined  their  proposed  process  by 
suggesting  that  the  42  part  25  standards 
that  already  have  been  tasked  to  ARAC 
for  harmonization  be  divided  into  three 
categories: 

Category  1 :  Envelope — For  these 
standards,  parallel  part  25  and  JAR-25 
standards  would  be  compared,  and 
harmonization  would  be  reached  by 
accepting  the  more  stringent  of  the  two 
standards.  Thus,  the  more  stringent 
requirement  of  one  standard  would  be 
"enveloped"  into  the  other  standard.  In 
some  cases,  it  may  be  necessary'  to 
incorporate  parts  of  both  the  part  25  and 


JAR  standard  to  achieve  the  final,  more 
stringent  standard.  (This  may 
necessitate  that  each  authority  revises 
its  current  standard  to  incorporate  more 
stringent  provisions  of  the  other.) 

Category-  2:  Completed  or  near 
complete — For  these  standards,  AR,^C 
has  reached,  or  has  nearly  reached, 
technical  agreement  or  consensus  on  the 
new  wording  of  the  proposed 
harmonized  standards. 

Category'  3:  Harmonize — For  these 
standards,  ARAC  is  not  near  technical 
agreement  on  harmonization,  and  the 
parallel  part  25  and  IAR-25  standards 
cannot  be  "enveloped"  (as  described 
under  Category  1 )  for  reasons  of  safety 
or  unacceptability.  A  standard 
developed  under  Category  3  would  be 
mutually  acceptable  to  the  FAA  and 
JAA.  with  a  consistent  means  of 
compliance. 

What  Is  the    Fast  Track  Harmonization 
Program"? 

In  light  of  the  general  agreement 
among  the  affected  industries  and 
authorities  to  expedite  the 
harmonization  program,  and  a 
willingness  to  consider  "enveloping"  of 
parallel  standards,  the  FAA  and  ].\A  in 
March  1999  agreed  upon  a  method  to 
achieve  these  goals.  This  method,  which 
the  FAA  has  titled  "The  Fast  Track 
Harmonization  Program."  is  aimed  at 
expediting  the  rulemaking  process  for 
harmonizing  not  only  the  42  standards 
that  are  currently  tasked  to  AR.\C  for 
harmonization,  but  approximately  80 
additional  standards  for  part  25 
airplanes. 

The  FA,^  initiated  the  Fast  Track 
program  on  November  26.  1999  (64  FR 
66522).  by  re-tasking  ARAC  to 
accomplish  the  following: 

•  Review  a  list  of  part  25'I,\R-25 
standards  (approximately  120  parallel 
pairs)  identified  by  industry-.  FAA,  and 
JAA  as  having  differences  that  should  be 
harmonized  in  order  to  establish  one 
single  set  of  standards  that  represent  the 
highest  level  of  safety. 

•  Identify  changes  necessary-  to  the 
standards  to  harmonize  part  25  and 
JAR-25. 

•  Submit  to  the  FAA  a  technical 
report  on  each  standard  and  recommend 
what  the  requirements  of  the 
harmonized  standard  should  be. 

The  FAA  then  considers  the 
recommendations  submitted  by  AR.\C 
and  initiates  rulemaking  action,  as 
appropriate,  based  on  those 
recommendations. 

As  implemented,  the  Fast  Track 
program  achieves  its  aims  by: 

•  Considering  the  fundamentals  of 
the  industry'  proposals. 
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•  Defining  a  process  for  expeditiously 
adopting  the  harmonized  requirements. 

•  Maintaining  an  emphasis  on  using 
ARAC  in  making  a  group  decision  on 
the  harmonization  proposal,  and 

•  Incorporating  an  improved  ARA(" 
rulemaking  proc:ess  that  does  not 
overburden  the  FAA  and  industry  due 
to  additional  workload. 

Discussion  of  the  Proposal 

How  Does  This  Proposed  Regulation 
Relate  to  "Fast  Track"? 

This  proposed  regulation  results  from 
the  recommendations  of  ARAC 
submitted  under  the  FAA's  Fast  Track 
Harmonization  Program.  (It  was 
submitted  as  a  Category  2  item.)  In  this 
notice,  the  FAA  proposes  to  amend  14 
CFR  §25.1183  {'Flammable  fluid- 
carrying  components")  to  establish  a 
new  requirement  for  fire  protection  of 
powerplant  installations. 

What  Are  the  Current  14  CFR  and  lAR 
Standards? 

The  current  te.xt  of  14  CFR  25.1183(a) 
is: 

■'(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  each  line,  fitting,  and 
other  component  carrying  flammable 
fluid  in  any  area  subject  to  engine  fire 
conditions,  and  each  component  which 
conveys  or  contains  flammable  fluid  in 
a  designated  fire  zone  must  be  fire 
resistant,  except  that  flammable  fluid 
tanks  and  supports  in  a  designated  fire 
zone  must  be  fireproof  or  be  enclosed  bv 
a  fireproof  shield  unless  damage  by  fire 
to  any  non-fireproof  part  will  not  cause 
leakage  or  spillage  of  Hammable  fluid 
Components  must  be  shielded  iir 
locateci  to  safeguard  against  the  ignition 
of  leaking  fiammabie  fluid.  An  integral 
oil  sump  of  less  than  2r)-(juart  capacity 
on  a  ref:iprocating  engine  need  nut  be 
fireproof  nor  be  enclosed  bv  a  fireproof 
shield. 

(b)  Paragraph  (a)  of  this  section  does 
not  apply  to — 

(1)  Lines,  fittings,  and  components 
which  are  alrfvidy  approved  as  pari  of  a 
type  certificated  engine,  and 

(2)  Vent  and  drain  lines,  and  their 
fittings,  whose  failure  will  not  result  in. 
or  add  to.  a  fire  hazard  " 

The  c:urrenf  text  of  IAR-25  11 H3  is 
identical  to  tj  25.1 1H3.  but  contains  an 
additional  paragraph  25.1183(c)  that 
states: 

"(c)  All  components,  including  ducts, 
within  a  designated  fire  zone  must  be 
fireproof  if,  when  exposetl  to  or 
damaged  by  fire,  they  coukl — 

(1)  Result  in  fire  spreading  to  other 
regions  of  the  airplane;  or 

(2)  Cause  unintentional  operation  of, 
or  inability  to  operate,  essential  services 
or  equipment." 


What  Is  the  Proposed  Action? 

The  FAA  proposes  to  add  a  new 
§  25.1183(c),  which  would  require  that 
all  components  (including  ducts)  within 
a  designated  fire  zone  be  fireproof  if, 
when  exposed  to  or  damaged  by  fire, 
they  could: 

•  Result  in  fire  spreading  to  other 
regions  of  the  airplane,  or 

•  Cause  unintentional  operation  of,  or 
inability  to  operate,  essential  services  or 
equipment. 

The  FAA  considers  that  the  addition 
of  this  paragraph  to  part  25  is  necessary' 
in  order  to  harmonize  the  actual 
wording  of  part  25  with  the  JAR  on  this 
particular  issue,  and  to  clarif\'  the  intent 
of  the  part  25  regulation.  The  addition 
of  §  25.1 183(c)  in  part  25  will  align  the 
U.S  regulations  with  their  European 
counterparts,  and  the  wording  of  both 
airworthiness  standards  would  be 
exactly  parallel  in  this  aspect. 

Furthermore,  the  addition  of 
§  25.1183(c)  will  provide  some 
additional  assurance  that  all 
"components  '  that  need  to  be  fireproof 
will  be  identified  and  qualified  during 
certification.  Adoption  of  this  proposal 
is  intended  to  benefit  the  public  interest 
by  standardizing  the  requirements, 
concepts,  and  procedures  contained  in 
the  U.S.  and  European  airworthiness 
standards  without  reducing  the  current 
level  of  safety. 

What  Is  the  Effect  of  the  Proposed 
Standard  Relative  to  the  Current 
Regulations? 

The  FAA  acknowledges  that  this 
proposed  requirement  might  be 
considered  redundant  to  other  existing 
part  25  sections,  including  the 
following: 

1 .  Section  25.  J  ISl  ("Designated  fire 
zones:  regions  included"}:  This  section 
iilentifies  which  areas  of  the  powerplant 
installation  are  considered  "fire  zones." 
including  the  engine  power  section,  the 
engine  accessory  section,  the  auxiliary 
]K)wer  unit  (APU)  compartment,  etc.  It 
also  requires  that  each  of  these  fire 
zones  meet  the  fire  protection 
requirements  of: 

•  Section  25.867  (pertaining  to 
components  of  the  nacelles);  and 

•  Section  25.1185  through  «j  25.1203 
(pertaining  to  fiammabie  fluids, 
drainage/ventilation  of  fire  zones, 
moans  of  fuel  shutoff,  fire  extinguishing 
systems  and  agents,  fire  detection 
systems,  etc.). 

2.  Section  25  1191  I  "Firewalls"):  This 
section  requires  that  each  engine,  APU, 
fuel-burning  heater,  and  other 
components  and  areas  of  the  (turbine) 
engine  be  isolated  from  the  rest  of  the 
airplane  by  firewalls  or  other  equivalent 


means.  Additionally,  it  requires  that 
each  firewall  be  fireproof,  "leakproof ' 
(so  that  no  hazardous  quantity  of  air, 
fluid,  or  flame  can  pass  from  the 
compartment),  sealed  (so  that  all 
openings  are  sealed  with  close  fitting 
fireproof  fasteners),  and  protected 
against  corrosion. 

3.  Section  25.901(cl  ("Powerplant. 
General — Installation"): This  section 
requires  that  each  powerplant  and  APU 
installation  be  designed  so  that  no 
single  failure,  malfunction,  or 
combination  of  failures  will  jeopardize 
the  safe  operation  of  the  airplane.  (It 
also  specifies  that  the  failure  of 
structural  elements  need  not  be 
considered  if  the  probability  of  such 
failure  is  determined  to  be  extremely 
remote.) 

While  these  regulations  may  seem 
redundant  in  effect  to  the  proposed  new 
paragraph  25.1183(c),  the  FAA 
considers  it  beneficial  to  clarify  the 
objective  of  these  rules  by  the  addition 
of  the  new  paragraph. 

Further,  tne  only  difference  between 
these  current  sections  and  the  proposed 
new  §  25.1183(c)  is  that  the  new- 
paragraph  would  address  fire  protection 
specifically  at  the  "component  level," 
whereas  the  other  requirements,  listed 
above,  address  fire  protection  at  the 
"zone  level"  or  the  "installation  level." 

In  order  to  actually  meet  the  "zone 
level"  or  "installation  level"  objectives 
currently  within  part  25.  the 
components  of  the  installation  must  be 
sufficiently  fireproof  to  comply  with  the 
proposed  §25  1183(c).  Hence,  the  FAA 
considers  that  the  proposed 
"component  level"  requirement  is  met 
inherently  by  meeting  the  current,  more 
general  "zone  level"  requirements  of 
§25.1181  and  §25.1191.  and  the 
"installation  level"  requirements  of 
§  25.901(c).  For  example,  to  comply 
with  either  the  proposed  §  25.1183(c)  or 
the  existing  §  25.901(c),  even  when  a 
duct  is  completely  contained  within  a 
fire  zone,  if  the  duct  is  not  fireproof,  any 
airflow  that  would  result  from 
burnthrough  of  that  duct  must  be 
considered  when  establishing  the 
"critical  airflow  conditions"  for 
compliance  with  §  25.1195(b).  The  fire 
detection,  flammable  fluid  shutoff,  and 
fire  extinguishing  means  for  the  affected 
fire  zone  are  some  of  the  "essential 
services  or  equipment"  of  particular 
interest  when  showing  compliance  with 
the  proposed  §  25.1183(c)." 

What  Is  the  Effect  of  the  Proposed 
Standard  Relative  to  Current  Industry 
Practice? 

The  proposed  amendment  would 
neither  add  any  new  or  different 
objective  to  the  current  regulations,  nor 
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change  the  way  that  any  current 
certification  practice  is  applied.  Instead, 
the  intent  of  the  new  paragraph  is  to 
clarify  and  codify  the  way  that  the  FAA 
traditionally  has  applied  the  related 
rules.  Specifying  the  fire  protection 
requirement  at  all  three  levels — zone, 
installation,  and  component — in  the 
regulations  will  help  to  ensure  that,  by 
looking  at  the  same  problem  in 
numerous  ways,  an  applicant  will  not 
overlook  anything  during  design 
development  and  certification. 

What  Other  Options  Have  Been 
Considered  and  Why  Were  They  Not 
Selected? 

The  only  alternative  to  this  proposed 
action  that  the  ARAC  (Working  Group) 
considered  was  to  delete  JAR 
25.1183(c).  However,  ARAC  did  not 
recommend  this  for  the  following 
reasons: 

First,  as  noted  above,  the  current 
§25.1181  and  §25.1191  concern 
requirements  for  protecting  zones  in  the 
airplane  against  fire,  while  the  current 
§  25.901(c)  concerns  requirements  for 
protecting  the  installation  of  each 
powerplant  and  auxiliar>'  power  unit 
against  fire.  On  the  other  hand,  the 
proposed  §  25.1183(c)  specifies 
requirements  for  protecting  components 
on  the  airplane  against  fire.  ARAC 
recognized  that  compliance  with  the 
proposed  "component-level" 
requirement  is  met,  in  effect,  by 
complying  with  the  "zone-level" 
requirements  of  §25.1181  and  §25.1191 
and  the  'installation-level" 
requirements  of  §  25.901(c).  However. 
ARAC  considered  (and  the  FAA  agrees) 
that  specifying  in  14  CFR  the  fire 
protection  requirement  at  all  three 
levels — component,  zone,  and 
installation — will  help  to  clarify'  (and 
codify)  the  intent  of  the  current 
regulations,  and  ensure  that  nothing  gets 
overlooked  during  design  development. 

Second,  adopting  §  25.1183(c)  would 
have  no  significant  additional  impact  on 
the  cost  of  type  certification,  since  it  is 
consistent  with  standard  design 
practices  currently  used  to  meet  other 
part  25  regulations  relevant  to 
powerplant  installation  fire  protection. 
In  other  words,  the  requirements  of 
proposed  §  25.1183(c)  essentially  are 
met  already  when  cui  applicant  properly 
demonstrates  compliance  with 
§  25.1181.  §  25.1191,  §  25.901(c),  and 
other  part  25  [subpart  E  ("Powerplant")) 
regulations.  Adopting  the  proposal 
would  neither  reduce  nor  increase  the 
requirements  beyond  those  that  exist  in 
the  currently  published  regulations. 

Finally,  adopting  the  proposal  would 
eliminate  an  identified  Significant 
Regulatory  Difference  (SRD)  between 


the  wording  of  part  25  and  JAR-25. 
without  affecting  currently  accepted 
industry  design  practices.  The  benefits 
of  eliminating  an  SRD  such  as  this  are 
that  more  consistent  interpretations  of 
the  rules  can  be  expected,  and  the 
relations  between  regulatory'  authorities 
may  be  improved. 

Is  Existing  FAA  Advisory  Material 
Adequate? 

There  currently  is  no  formal  advisory- 
material  specifically  concerning 
§25.1183.  FAA  Advisory  Circular  20- 
135,  "Powerplant  Installation  and 
Propulsion  System  Component  Fire 
Protection  Test  Methods,  Standards,  and 
Criteria."  does  reference  §  25.1183  in 
some  of  its  guidance.  At  this  time, 
however,  the  FAA  does  not  consider 
that  further  guidance  material  is  needed. 

What  Regulatory  Analyses  and 
Assessments  Has  the  FAA  Conducted? 

Regulatory  Evaluation  Summary 

Proposed  changes  to  Federal 
regulations  must  undergo  several 
econor:Iv:  analyses.  First,  Executive 
Order  1 2866  directs  that  each  Federal 
agency  shall  propose  or  adopt  a 
regulation  only  upon  a  reasoned 
determination  that  the  benefits  of  the 
intended  regulation  justify  its  costs. 
Second,  the  Regulatory  Flexibility  Act 
of  1980  requires  agencies  to  analyze  the 
economic  impact  of  regulatory  changes 
on  small  entities.  Third,  the  Trade 
Agreements  Act  (19  U.S.C.  section 
2531-2533)  prohibits  agencies  from 
setting  standards  that  create 
unnecessary  obstacles  to  the  foreign 
commerce  of  the  United  States.  In 
developing  U.S.  standards,  this  Trade 
Act  also  requires  the  consideration  of 
international  standards  and.  where 
appropriate,  that  they  be  the  basis  of 
U.S.  standards.  And  fourth,  the 
Unfunded  Mandates  Reform  Act  of  1995 
requires  agencies  to  prepare  a  written 
assessment  of  the  costs,  benefits  and 
other  effects  of  proposed  or  final  rules 
that  include  a  Federal  mandate  likely  to 
result  in  the  expenditure  by  State,  local, 
or  tribal  governments,  in  the  aggregate, 
or  by  the  private  sector,  of  Si  00  million 
or  more  annually  (adjusted  for 
inflation). 

In  conducting  these  analyses,  the  FAA 
has  determined  that  this  proposed  rule 
has  benefits,  but  no  costs,  and  that  the 
rule  is  not  a  "significant  regulator,- 
action"  as  defined  in  the  Executive 
Order  nor  "significant"  as  defined  in 
DOT'S  Regulatory  Policies  and 
Procedures.  Further,  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities,  would  reduce  barriers  to 


international  trade,  and  would  not 
impose  an  Unfunded  Mandate  on  state, 
local,  or  tribal  governments,  or  on  the 
private  sector. 

(DOT)  Order  2100.5  prescribes 
policies  and  procedures  for 
simplification,  analysis,  and  review  of 
regulations.  If  it  is  determined  that  the 
expected  impact  is  so  minimal  that  the 
proposed  rule  does  not  warrant  a  full 
evaluation,  a  statement  to  that  effect  and 
the  basis  for  it  is  included  in  the 
proposed  regulation.  Accordingly,  the 
FAA  has  determined  that  the  expected 
impact  of  this  proposed  rule  is  so 
minimal  that  the  proposed  rule  does  not 
warrant  a  full  evaluation.  The  FAA 
provides  the  basis  for  this  minimal 
impact  determination  below. 

Currently,  airplane  manufacturers 
must  satisfy  both  the  14  CFR  and  the 
European  JAR  standards  to  certificate 
transport  category-  aircraft  in  both  the 
United  States  and  Europe.  Meeting  two 
sets  of  certification  requirements  raises 
the  cost  of  developing  a  new  transport 
category-  airplane  often  with  no  increase 
in  safety.  In  the  interest  of  fostering 
international  trade,  lowering  the  cost  of 
aircraft  development,  and  making  the 
certification  process  more  efficient,  the 
FAA,  JAA.  and  aircraft  manufacturers 
have  been  working  to  create,  to  the 
maximum  possible  extent,  a  single  set  of 
certification  requirements  accepted  in 
both  the  United  States  and  Europe. 
These  efforts  are  referred  to  as 
harmonization.  This  proposed  rule 
results  from  the  FAA's  acceptance  of  an 
ARAC  harmonization  working  group's 
recommendation.  Members  of  the  ARAC 
working  group  agreed  that  this  proposed 
rule  would  impose  no  additional  cost  to 
U.S.  manufacturers  of  part  25  aircraft. 

Specifically,  this  proposal  would  add 
JAR-25. 1183" (c)  to  14  CFR  §  25.1183.  As 
discussed  in  the  preamble,  the  FAA  has 
concluded  that  the  only  difference 
between  the  current  sections  and  the 
proposed  §  25.1183(c)  is  that  the  new 
paragraph  would  address  fire  protection 
specifically  at  the  "component  level." 
whereas  the  existing  requirements 
address  fire  protection  at  the  "zone 
level"  or  the  "installation  level."  The 
FAA  believes  that  adopting  this 
proposal  would  neither  reduce  nor 
increase  the  requirements  beyond  those 
that  exist  in  the  current  FAA  published 
regulations. 

As  this  proposal  neither  increases  nor 
decreases  certification  requirements 
beyond  those  already  in  existence,  the 
FAA  believes  there  would  be  no  cost 
associated  with  this  proposal  to  part  25 
manufacturers.  The  FAA  has  not 
attempted  to  quantify  the  benefits  of  this 
proposal  beyond  identifying  the 
expected  harmonization  benefit.  The 
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adoption  of  this  proposal  would 
eliminate  an  identified  SRD  between  the 
wording  of  the  FAR  and  the  JAR.  The 
elimination  of  the  SRD  may  provide  for 
a  more  consistent  interpretation  of  the 
rules  and.  thus,  is  an  element  of  the 
potentially  large  cost  savings  of 
harmonization. 

The  FAA  requests  that  current  or 
potential  part  25  manufacturers  who 
believe  that  the  rule  would  result  in  a 
cost  increase  to  provide  the  basis  of 
such  information  to  the  docket 

Initial  Regulatory  FlcxibiUty 
Determination 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  of  1980,  as  amended,  establishes 
as  a  principle  of  regulatory  issuance  that 
agencies  shall  endeavor,  consistent  with 
the  objective  of  the  rule  and  of 
applicable  statutes,  to  fit  regulatory  and 
informational  requirements  to  the  sale 
of  the  business,  organizations,  and 
governmental  jurisdictions  subject  to 
regulation.  To  achieve  that  principle, 
the  RFA  requires  agencies  to  solicit  and 
consider  flexible  regulatory  proposals 
and  to  explain  the  rationale  for  their 
actions 

Agencies  must  perform  a  review  to 
determine  whether  a  proposed  or  final 
rule  will  have  a  significant  economic: 
impact  on  a  substantial  number  of  small 
entities.  If  the  determination  is  that  the 
rule  will,  the  agencv  must  prepare  a 
regulatory  flexibility  analysis  as 
described  in  the  RFA. 

However,  if  an  agency  determines  that 
a  proposed  or  final  rule  is  not  expecttid 
to  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities,  section  605(bl  of  the  RFA 
provides  that  the  head  of  the  agencv 
may  so  certifv  and  a  regulatory 
flexibility  analysis  is  not  required.  The 
certification  must  inc;lude  a  statement 
providing  the  factual  basis  for  this 
determination,  and  the  reasoning  should 
be  clear. 

The  FAA  believes  that  this  proposed 
rule  would  not  have  a  significant 
ec:onomic  impact  on  a  substantial 
number  of  small  entities  for  two 
reasons: 

First,  the  net  effect  of  the  pro[)()sed 
rule  is  minimum  regulatory  cost  relief. 
The  proposed  rule  retjuires  that  new 
transport  category  aircraft 
manufacturers  meet  just  the  "more 
stringent"  European  certification 
requirement,  rather  than  both  the 
United  States  and  European  standards 
Airplane  manufacturers  already  meet  or 
expect  to  meet  this  standard  as  well  as 
the  existing  FAR  recniirement 

Second,  all  Unitea  States  transport- 
aircraft  category  manufacturers  exceed 
the  Small  Business  Administration 


small  entity  criteria  of  1,500  employees 
for  aircraft  manufacturers.  United  States 
part  25  airplane  manufacturers  include: 
Bf)eing,  Cessna  Aircraft,  Gulfstream 
Aerospace.  Learjet  (owned  by 
Bombardier).  Lockheed  Martin. 
McDonnell  Douglas  (a  wholly-owned 
subsidiary'  of  The  Boeing  Company), 
Raytheon  Aircraft,  and  Sahreliner 
(Corporation. 

Given  that  this  proposed  rule  is  only 
minimally  cost-relieving  and  that  there 
are  no  small  entity  manufacturers  of 
part  25  airplanes,  the  FAA  certifies  that 
this  proposed  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

International  Trade  Impact 

The  Trade  Agreement  Act  of  1979 
prohibits  Federal  agencies  from 
engaging  in  any  standards  or  related 
activities  that  create  unnecessary 
obstacles  toihe  foreign  (:ommeri;e  of  the 
United  States,  Legitimate  domestic: 
objectives,  such  as  safety,  are  not 
considered  unnec:essary  obstacles.  The 
statute  also  rwjuires  consideration  of 
international  standards  and  where 
appropriate,  that  they  be  the  basis  for 
U.S  standards  in  addition,  consistent 
with  the  Administratum's  belief  in  the 
general  superiority  and  desirability  of 
frc?e  trade,  it  is  the  policy  of  the 
Administration  to  remove  or  diminish 
to  the  extent  ft^asible,  barriers  to 
international  trade.  inc;luciing  both 
barriers  affec:ting  the  export  of  American 
goods  and  servicers  to  foreign  countries 
and  barriers  affec:ting  the  import  of 
foreign  goods  and  seryic;es  into  the 
U'nited  States 

In  accordance  with  the  above  statute 
and  policy,  the  F.'\A  has  assess,  d  the 
potential  effec;t  of  the  proposed  rule  and 
has  determined  that  it  supports  the 
Administration's  free  trade  polic:v 
because  this  rule  would  use  European 
international  standards  as  the  basis  for 
US  standards 

Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (the  Act)  (2  U.S.C. 
15.32-15,18).  enac:ted  as  Public  Law  104- 
4  on  Marc:h  22.  1995,  rec|uires  each 
Federal  agency,  to  the  extent  permitted 
by  law.  to  prepare"  a  written  assessment 
of  the  effec:ts  of  any  Federal  mandate  in 
a  proposed  or  final  agency  rule  that  may 
result  in  thc^  expenditure  by  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  by  the  private  sector,  of  SlOO  million 
or  more  (adjusted  annually  for  inflation) 
in  any  one  year  This  proposed  rule 
do(!s  ncjt  c:ontain  a  Federal 
intergovernmental  or  private  sec:tor 
mandate  that  exceeds  SlOO  million  in 


any  year:  therefore,  the  requirements  of 
the  Act  do  not  apply. 

What  Other  Assessments  Has  the  FAA 
Conducted? 

Executive  Order  13132,  Federalism 

The  FAA  has  analyzed  this  proposed 
rule  under  the  principles  and  criteria  of 
Executive  Order  13132,  Federalism.  The 
FAA  has  determined  that  this  action 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
the  FAA  has  determined  that  this  notice 
of  proposed  rulemaking  would  not  have 
federalism  implic;ations. 

Paper\^ork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  [44  U.S.C. 
3507(d)l,  the  FAA  has  determined  there 
are  no  requirements  for  information 
collection  associated  with  this  proposed 
rule. 

International  Compatibility 

In  keeping  with  U.S.  obligations 
under  the  Convention  on  International 
(jvil  Aviation,  it  is  FAA  policy  to 
c:omply  with  International  Civil 
Aviation  Organization  (ICAO)  Standards 
and  Recommended  Practices  to  the 
ma.ximum  extent  practicable.  The  FAA 
determined  that  there  are  no  ICAO 
Standards  and  Recommended  Practices 
that  correspond  to  these  proposed 
regulations. 

Environmental  Analvsis 

FAA  Order  1050.1D  defines  FAA 
actions  that  may  be  categorically 
exc;luded  from  preparation  of  a  National 
Environmental  Policy  Act  (NEPA) 
environmental  impact  statement.  In 
ac:cordance  with  FAA  Order  1050.1D. 
appendix  4.  paragraph  4(j),  this 
proposed  rulemaking  action  qualifies  for 
a  categorical  exclusion. 

Energy  Impact 

The  energy  impact  of  the  proposal  has 
been  assessed  in  accordance  with  the 
Energy  Policy  and  Conservation  Act 
(EPCA)  Public  Law  94-163,  as  amended 
(43  U.S.C.  6362),  and  FAA  Order 
1053.1.  It  has  been  determined  that  the 
proposal  is  not  a  major  regulator},'  action 
under  the  provisions  of  the  EPCA. 

Regulations  Affecting  Intrastate 
Aviation  in  Alaska 

Section  1205  of  the  FAA 
Reauthorization  Act  of  1996  (110  Stat. 
3213)  requires  the  Administrator,  when 
modifying  regulations  in  Title  14  of  the 
CFR  in  a  manner  affecting  intrastate 
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aviation  in  Alaska,  to  consider  the 
extent  to  which  Alaska  is  not  served  by 
transportation  modes  other  than 
aviation,  and  to  establish  such 
regulatory  distinctions  as  he  or  she 
considers  appropriate.  Because  this 
proposed  rule  would  apply  to  the 
certification  of  future  designs  of 
transport  category  airplanes  and  their 
subsequent  operation,  it  could,  if 
adopted,  affect  intrastate  aviation  in 
Alaska.  The  FAA  therefore  specifically 
requests  comments  on  whether  there  is 
justification  for  applying  the  proposed 
rule  differently  to  intrastate  operations 
in  Alaska. 

Plain  Language 

In  response  to  the  June  1,  1998, 
Presidential  memorandum  regarding  the 
use  of  plain  language,  the  FAA  re- 
examined the  writing  style  currently 
used  in  the  development  of  regulations. 
The  memorandum  requires  Federal 
agencies  to  communicate  clearly  with 
the  public.  We  are  interested  in  your 


comments  on  whether  the  style  of  this 
document  is  clear,  and  in  any  other 
suggestions  you  might  have  to  improve 
the  clarity  of  FAA  communications  that 
affect  you.  You  can  get  more 
information  about  the  Presidential 
memorandum  and  the  plain  language 
initiative  at  http:// 
v^-ww. plainlanguage.gov. 

List  of  Subjects  in  14  CFR  Part  25 

Aircraft.  Aviation  safety,  Pow^rplant 
fire  protection,  Reporting  and 
recordkeeping  requirements. 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  part  25  of  Title  14, 
Code  of  Federal  Regulations,  as  follows: 

PART  25— AIRWORTHINESS 
STANDARDS:  TRANSPORT 
CATEGORY  AIRPLANES 

1.  The  authority  citation  for  part  25 
continues  to  read  as  follows: 


Authority:  49  I'  .S.C.  106(g).  40113.  44701, 
44702  and  44704 

2.  Amend  §25.1183  by  adding  a  new- 
paragraph  (c)  to  read  as  follows: 

§25.1183    Flammable  fluid-carrying 
components. 


(c)  All  components,  including  ducts, 
within  a  designated  fire  zone  must  be 
fireproof  if.  when  exposed  to  or 
damaged  by  fire,  they  could — 

(1)  Result  in  fire  spreading  to  other 
regions  of  the  airplane;  or 

(2)  Cause  unintentional  operation  of, 
or  inability  to  operate,  essential  ser\ices 
or  equipment. 

Issued  in  Renton,  Washington,  on  lune  1. 
2000. 
|ohn  |.  Hickey. 

Manager.  Transport  Airplane  Dirprtorate. 
Aircraft  Certification  Sfn'/re 

[PR  Doc.  00-14483  Filed  6-»-00:  8:4.t  amj 
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Part  V 

Department  of 
Energy 

Office  of  Energy  Efficiency  and 
Renewable  Energy 

10  CFR  Part  474 

Electric  and  Hybrid  Vehicle  Research, 
Development,  and  Demonstration 
Program;  Petroleum-Equivalent  Fuel 
Economy  Calculation;  Final  Rule 
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DEPARTMENT  OF  ENERGY 

Office  of  Energy  Efficiency  and 
Renewable  Energy 

10  CFR  Part  474 

[Docket  No.  EE-RM-9»-PEF] 

RIN  1904-AA40 

Electric  and  Hybrid  Vehicle  Research, 
Development,  and  Demonstration 
Program;  Petroleum-Equivalent  Fuel 
Economy  Calculation 

agency:  Department  of  Energy. 
action:  Final  rule. 


summary:  The  Department  of  Energy 
(DOE)  is  revising  its  regulations  on 
electric  vehicles  to  provide  a  petroleum- 
equivalency  factor  (PEF)  and  procedures 
for  calculating  the  petroleum-equivalent 
fuel  economy  of  electric  vehicles.  The 
petroleum-equivalent  fuel  economy 
values  of  an  automobile  manufacturer's 
electric  vehicles  may  be  included  in  the 
calculation  of  that  manufacturer's 
corporate  average  fuel  economy  (CAFE), 
according  to  regulations  prescribed  by 
the  Environmental  Protection  Agency 
and  the  Department  of  Transportation. 
EFFECTIVE  DATE:  This  final  rule  is 
effective  (uly  12.  2000. 

ADDRESSES:  Written  comments  received 
in  response  to  the  notice  of  proposed 
rulemaking,  a  transcript  of  oral  ""-->^i 

comments  presented  at  the  public 
hearing  on  August  17.  1999.  and 
supporting  technical  information 
described  in  the  notice  of  proposed 
rulemaking  are  filed  at  the  DOE 
Freedom  of  Information  Reading  Room 
under  docket  number  EE-RM-99-PEF 
You  may  read  and  copy  any  of  this 
docket  material  at:  DOE  Freedom  of 
Information  Reading  Room.  Room  lE- 
190,  U.S.  Department  of  Energy.  1000 
Independence  Avenue,  SVV, 
Washington,  DC  20585,  (202)  586-3142. 
Hours:  9  a.m. -4  p.m.,  Monday  through 
Friday  except  Federal  holidays 

Additional  background  materials  are 
also  available  at  the  DOE  Freedom  of 
Information  Reading  Room.  Copies  of 
the  hearing  transcript  and  written 
comments  received  regarding  the 
withdrawn  February  4,  1994,  proposed 
rule  are  filed  under  Docket  No.  EE-RM- 
94-101   Earlier  materials  related  to  the 
calculation  of  the  PEF  are  contained  in 
Docket  No.  EE-RM-93-;U)l. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tcrhnual  InfomidtKyn :  Mr.  Rogelio 

Sullivan,  L'.S.  Department  of  Energy. 

Office  of  Transportation 

Technologies,  EE-:)2,  Rm  5C-04tJ. 

1000  Independence  Avenue  SVV, 


Washington.  DC  20585.  (202)  586- 
8042. 
Lfigal  Information:  Mr.  Eugene  Margolis. 
U.S.  Department  of  Energy.  Office  of 
General  Counsel.  GC-72.  Rm  6B-256. 
1000  Independence  Avenue  SW. 
Washington,  DC  20585,  (202)  586- 
9526. 

SUPPLEMENTARY  INFORMATION: 

I   Backgruuiul 

II.  Disrii.ssioii 

A  Rt'<|uiremenls  ot  the  Motor  Vehicle 
Information  and  Cost  Savings  Act.  as 
amended 

B.  PEF  Development  Process 

t;  PEF  Calculation  Proc  edures 

1.  General  Form  ol'the  PEF  Equation 

2.  Gasoline-Equivalent  Energy  C^ontent  of 
Electricitv  Factor 

3.  "Fuel  Content"  Fac  tor 

4.  Petroleum-Powered  .'\Lcessory  Factor 
.T  Driving  Pattern  Faf:tor 

f).  Use  of  the  PEF 

7   .Sample  Calculations 

III.  Public  Comments  Received  on  the  Notice 

of  Proposed  Rulemaking  and  DOE's 
Responses 
IV'  Procedural  Requirements 

I.  Background 

In  1975.  Congress  mandated  fuel 
economy  standards  for  automobiles 
produced  in  or  imported  into  the  United 
States  in  an  effort  to  conserve  energy 
through  improvements  in  the  efficiency 
of  motor  vehicles.  The  new  law  required 
that  every'  manufacturer  or  importer  of 
automobiles  in  the  United  States  meet  a 
corporate  average  fuel  economy 
standard  for  the  fleet  of  vehicles 
produced  or  imported  in  any  model 
year.  Although  certain  classes  of  electric 
vehicles  qualify  as  "automobiles"  under 
the  law,  they  do  not  consume  "fuel  "  as 
defined  in  the  law.  Therefore,  inclusion 
of  electric  vehicles  in  a  manufacturer's 
corporate  average  fuel  economy  is 
impossible  without  a  method  for 
expressing  the  electrical  energy 
consumption  rate  as  an  equivalent 
consumption  rate  <jf  gasoline.  Congress 
directed  the  Secretary  of  Energy  to 
establish  a  method  for  determining  the 
petroleum-equivalent  fuel  economy  of 
electric  vtfhicles. 

('ongress  antK:ipated  that  allowing 
manufacturers  to  include  the  expected 
high  equivalent  "fuel  economy"  of 
electric  vehicles  in  corpcjrate  average 
fuc'l  economy  calculations  would 
provide  an  inc:entive  for  vehicle 
manufacturers  to  produce  and  sell 
electric  vehicles.  Congress  anticipated 
that  the  existence  of  such  an  incentive 
would  help  to  accelerate  the 
commerc:ialization  of  electric  vehicles. 

DOE  published  a  notice  of  proposed 
rulemaking  (NOPR)  on  |uly  14.  1999  (64 
FR  37905).  describing  a  revised 
petroleum-equivalency  factor  (PEF)  and 


supporting  rationale.  DOE  solicited 
public  comments  on  the  proposed  rule 
and  received  comments  from  five 
organizations  representing  a  cross 
section  of  stakeholders.  DOE  considered 
these  comments  carefully  before 
preparing  today's  final  rule.  A  summary 
of  the  comments  and  DOE's  responses 
are  provided  in  section  III  of  this 
document.  DOE  believes  that  the  final 
rule  presented  today  is  responsive  to 
Congressional  intent,  addresses 
stakeholder  comments  and  concerns 
with  the  proposed  rule,  is  consistent 
with  the  regulatory  treatment  of  other 
types  of  alternative  fuel  vehicles,  and  is 
straightforward  to  understand  and 
implement. 

Administrative  responsibilities  for  the 
corporate  average  fuel  economy  program 
are  assigned  to  the  Department  of 
Transportation  and  the  Environmental 
Protection  Agency  under  the  Motor 
Vehicle  Information  and  Cost  Savings 
Act  (49  use.  Subtitle  VI.  Part  C).  The 
Secretary  of  Transportation  is 
responsible  for  prescribing  the  corporate 
average  fuel  economy  standard  and 
enforcing  the  penalties  for  failure  to 
meet  these  standards.  The 
Administrator  of  the  Environmental 
Protection  Agency  is  responsible  for 
establishing  test  procedures,  for  testing 
the  efficiency  of  vehicles  subject  to 
corporate  average  fuel  economy 
standards,  and  for  calculating  a 
manufacturer's  corporate  average  fuel 
economy  value.  DOE  is  responsible  for 
developing  and  promulgating  the 
petroleum-equivalency  factor,  the  key 
component  in  the  calculation  of 
petroleum-equivalent  fuel  economy 
values  for  electric  vehicles. 

II.  Discussion 

A.  Requirements  of  the  Motor  Vehicle 
Information  and  Cost  Savings  Act,  as 
Amended 

Section  503(a)(3)  of  the  Motor  Vehicle 
Information  and  Cost  Savings  Act  (49 
U.S.C.  32904(a)(2))  requires  DOE  to 
determine  the  petroleum-equivalent  fuel 
economy  values  for  electric  vehicles, 
taking  into  account  the  following 
parameters: 

(i)  The  approximate  electric  energy 
efficiency  of  the  vehicles  considering 
the  vehicle  type,  mission,  and  weight; 

(ii)  The  national  average  electricity 
generation  and  transmission 
efficiencies: 

(iii)  The  need  of  the  Nation  to 
conserve  all  forms  of  energy,  and  the 
relative  scarcity  and  value  to  the  Nation 
of  all  fuel  used  to  generate  electricity; 
and 
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(iv)  The  specific  driving  patterns  of 
electric  vehicles  as  compared  with  those 
of  petroleum-fueled  vehicles. 

Section  503(a)(3)  also  provides  for 
revision  of  such  values  if  necessary. 

B.  PEF  Development  Process 

The  development  process  of  the  PEF 
and  the  rationale  were  presented  in 
detail  in  the  notice  of  proposed 
rulemaking,  and  are  not  repeated  in  full 
here.  Section  C  provides  a  brief 
description  of  each  of  the  terms  in  the 
PEF  equation.  Section  III  also  provides 
an  abbreviated  discussion  of  several  of 
the  key  issues  underlying  DOE's 
rationale. 

C  PEF  Calculation  Procedures 

The  PEF  is  based  on  the  existing 
regulatory  approach  at  49  U.S.C.  32905 
for  determining  the  petroleum- 
equivalent  fuel  economy  of  alternative 
fueled  vehicles.  The  calculation 
procedure  converts  the  measured 
electrical  energy  consumption  of  an 
electric  vehicle  into  a  raw  gasoline- 
equivalent  fuel  economy  value,  and 
then  divides  this  value  by  0.15  to  arrive 
at  a  final  petroleum-equivalent  fuel 
economy  value  which  may  then  be 
included  in  the  calculation  of  the 
manufacturer's  corporate  average  fuel 
economy.  Two  additional  factors  are 
present  in  the  equation,  but  these  will 
usually  have  a  value  of  unity  and  thus 
will  not  influence  the  value  of  the  PEF. 
The  terms  comprising  the  PEF  and  the 
procedure  for  applying  the  PEF  are 
described  in  greater  detail  below. 

1 .  General  Form  of  the  PEF  Equation 

The  general  form  of  the  PEF  equation 
is: 

PEF  =  Eg  *  1/0.15  *  AF  *  DPF 
where: 
Eg  =  Gasoline-equivalent  energy  content 

of  electricity  factor 
1/0.15  =  "Fuel  content"  factor 
AF  =  Petroleum-fueled  accessory  factor 
DPF  =  Driving  pattern  factor 
The  development  of  these  factors  is 
described  below. 

2.  Gasoline-Equivalent  Energy  Content 
of  Electricity  Factor 

When  comparing  gasoline  vehicles 
with  electric  vehicles,  it  is  essential  to 
consider  the  efficiency  of  the  respective 
"upstream"  processes  in  the  two  fuel 
cycles.  A  full  description  of  the 
differences  in  the  processes  is  beyond 
the  scope  of  this  rulemaking,  but  the 
critical  difference  is  that  a  gasoline 
vehicle  bvuns  its  fuel  on-board  the 
vehicle,  and  an  electric  vehicle  bums  its 
fuel  (the  majority  of  electricity  in  the 
U.S.  is  generated  at  fossil  fuel  burning 


powerplants)  off-board  the  vehicle.  In 
both  cases,  the  burning  of  fuels  to 
produce  work  is  the  least  efficient  step 
of  the  respective  energy  cycles. 

Therefore,  the  PEF  includes  a  term  for 
expressing  the  relative  energy  efficiency 
of  the  full  energy  cycles  of  gasoline  and 
electricity.  This  term,  the  gasoline- 
equivalent  energy  content  of  electricity 
factor,  abbreviated  as  Eg,  is  defined  as: 

Eg  =  gasoline-equivalent  energy  content 

of  electricity  =  (Tg  *  T,  *  C)  Tp 
where: 
Tg  =  U.S.  average  fossil-fuel  electricity 

generation  efficiency  =  0.328 
T,  =  U.S.  average  electricity 

transmission  efficiency  =  0.924 
Tp  =  Petroleum  refining  and  distribution 

efficiency  =  0.830 
C  =  Watt-hours  of  energy  per  gallon  of 

gasoline  conversion  factor  -  33,705 

Wh/gal 
Eg  =  (0.328  *  0.924  *  33705)/0.830  = 

12,307  Wh/gal 

The  derivation  of  these  values  is 
straightforward  but  lengthy  and  is 
therefore  not  discussed  in  this  notice. 
Details  on  the  assumptions, 
calculations,  and  data  sources  used  to 
derive  these  values  are  described  in 
materials  contained  in  Docket  No.  EE- 
RM-99-PEF,  which  may  be  reviewed  at 
the  DOE  Freedom  of  Information 
Reading  Room,  at  the  address  and  times 
stated  above. 

3.  "Fuel  Content"  Factor 

The  fuel  content  factor  has  a  value  of 
1/0.15  and  is  included  in  the  PEF  for  the 
reasons  described  in  the  notice  of 
proposed  rulemaking  and  the  responses 
to  comments  section  of  this  notice. 
Briefly,  these  reasons  are: 

(i)  Consistency  with  existing 
regulatory  and  statutory  procedures; 

(ii)  Provision  of  similar  treatment  to 
manufacturers  of  all  types  of  alternative 
fuel  vehicles;  and 

(iii)  Simplicity  and  ease  of  use. 

The  fuel  content  factor  value  of  1/0.15 
is  equivalent  to  a  multiple  of  6.67. 

4.  Petroleum-Powered  Accessory  Factor 

A  minority  of  electric  vehicles, 
primarily  those  that  may  be  operated  in 
colder  climates,  may  be  equipped  with 
auxiliary  petroleum-powered 
accessories,  such  as  cabin  heater/ 
defroster  systems.  DOE  addresses  the 
possible  use  of  such  petroleiun-powered 
accessories  in  the  PEF  calculations  by 
incorporating  an  Accessory  Factor  (AF). 
This  factor  reduces  the  PEF  by  ten 
percent  when  an  electric  vehicle  is 
equipped  with  any  petroleum-powered 
accessories.  This  results  in  two  possible 
accessory  factor  values: 


Petroleum-powered  acces- 
sories installed'^ 

Accessoiy  tac- 
tor  (AF)  value 

No  

Yes 

1.00 
090 

DOE  recognizes  that  there  are  many 
variables  affecting  the  actual  energy' 
efficiency  penalty  of  petroleum- 
powered  accessories,  but  believes  that 
the  ten  percent  penalty  is  a  reasonable 
representative  value.  DOE  has  prepared 
a  supporting  technical  analysis  of  the 
magnitude  of  the  actual  energy 
efficiency  penalty  of  petroleum- 
powered  accessories,  and  placed  this 
analysis  in  the  docket.  Because  this 
approach  penalizes  electric  vehicles 
equipped  with  petroleum-powered 
accessories,  it  provides  an  incentive  for 
manufacturers  to  develop  vehicles  with 
electrically-powered  accessories. 

5.  Driving  Pattern  Factor 

Congress  required  that  DOE  consider 
the  potential  that  electric  vehicles  may 
be  used  differently  than  gasoline 
vehicles,  primarily  due  to  its  shorter 
range  and  longer  "refueling"  times. 
However,  to  meet  the  definition  of  an 
"automobile  "  at  40  CFR  part  600  and  be 
eligible  for  inclusion  in  the  calculation 
of  a  manufacturer's  corporate  average 
fuel  economy,  a  vehicle  must  be 
"manufactvued  primarily  for  use  on 
public  streets,  roads,  or  highways.  " 
Thus.  DOE  believes  that  electric 
vehicles  eligible  for  inclusion  in  CAFE 
will  offer  capabilities  (perhaps 
excepting  driving  range)  similar  to  those 
of  conventional  vehicles.  For  these 
reasons,  DOE  is  setting  the  value  of  the 
Driving  Pattern  Factor  (DPF)  at  unitv 
(1.00). 

6.  Use  of  the  PEF 

The  value  of  the  PEF  is  equal  to  the 
product  of  the  Vcilues  of  the  gasoline- 
equivalent  energy'  content  of  electricity 
(Eg),  the  fuel  content  factor  of  1/0.15.  the 
petroleum-fueled  accessory  factor  (AF). 
and  the  driving  pattern  factor  (DPF): 
PEF  =  Eg*  1/0.15  *  AF*DPF 
substituting  values. 
PEF  =  (12.307  Wh/gal)*(l/0.15)*(1.00  or 

0.90)*(1.00) 
or, 

PEF  =  82,049  Wh/gal  (if  no  petroleum- 
powered  accessories  are  installed) 
PEF  =  73,844  Wh/gal  (if  any  petroleum- 
powered  accessories  are  installed) 
Dividing  the  PEF  by  the  combined 
(city  and  highway)  energy  consumption 
of  an  electric  vehicle  yields  the 
petroleum-equivalent  fuel  economy  of 
that  electric  vehicle  in  miles  per  gallon: 
mpg  =  PEF  (Wh/gal)  +  combined 
[electrical]  energy  consumption 
(Wh/mile) 


36988 


Federal  Register/ Vol.  65,  No.   113/Monday,  June  12.  2000/Rules  and  Regulations 


7.  Sample  Calculations 

Sample  calculations  of  the  petroleum- 
equivalent  fuel  economy  of  hypothetical 
electric  vehicles  are  presented  in  the 
Appendix  of  the  rule. 

III.  Public  Comments  Received  on  the 
Notice  of  Proposed  Rulemaking  and 
DOE's  Responses 

The  Department  encouraged  public 
participation  in  this  rulemaking.  DOE, 
in  the  NOPR.  urged  individual  vehicle 
manufacturers,  fuel  producers  and 
providers,  trade  associations,  vehicle 
owners  and  operators.  States  or  other 
governmental  entities,  and  other 
affected  or  interested  parties  to  submit 
written  comments  on  the  proposal  and/ 
or  to  testify  at  a  hearing  held  on  August 
17,  1999,  in  Washington,  DC. 

You  may  review  the  written 
comments  and  the  hearing  tran.script,  as 
well  as  other  docket  material  in  the  DOE 
Freedom  of  Information  Reading  Room 
at  the  address  shown  at  the  beginning  of 
this  rulemaking.  The  materials  are  filed 
under  docket  number  EE-RM-99-PEF. 

DOE  received  written  comments  on 
the  proposed  rule  from  five 
organizations: 

1.  Alliance  of  Automobile 
Manufacturers  {AAM — representing 
BMW,  DaimleKlhrv'sler,  Fiat,  Ford, 
General  Motors,  Isuzu,  Mazda,  Nis.san. 
Toyota,  Volkswagen,  and  Volvo); 

2.  California  Air  Resources  Board 
(CARE): 

3.  Electric  Vehicle  Association  of  the 
Americas  (EVAA); 

4.  Georgia  Power;  and 

5.  Virginia  Power 

EVAA  al.so  testified  at  the  public 
hearing.  The  common  thread  through 
most  of  the  comments  was  the  strong 
desire  to  have  the  final  rule  in  place  as 
soon  as  possible.  C^ommentors  also 
suggested  that  DOE  only  consider 
changes  to  the  proposed  rule  if  such 
changes  would  not  delay  issuance  of  the 
final  rule. 

Following  are  summaries  of  the 
comments  received  and  DOE's 
responses.  In  most  cases,  similar 
comments  have  been  grouped  together 
and  given  a  single  response.  Additional 
suppcjrting  analyses  may  be  found  in  the 
docket. 

Comment  1:  EVAA.  Georgia  Power, 
and  Virginia  Power  generally  support 
DOE's  revised  appr[)ac:h  The  PEF  valut? 
of  81.407  Wh/gal  |in  the  proposed  rule| 
is  acceptable,  with  the  modifications 
described  in  the  provided  comments. 
EVAA  specifically  believes  that  the 
proposed  PEF  aligns  EVs  with  other 
alternative  fuel  vehicles  for  fuel 
ecimomy  purposes.  (EVAA,  Georgia 
Power,  Virginia  Power) 


Response:  DOE  acknowledges  the 
general  support  for  the  revised  approach 
and  consistent  treatment  of  Alternative 
Fuel  Vehicles.  DOE  values  the  opinions 
of  these  informed  stakeholders.  'The 
suggested  modifications  are  discussed 
below. 

(Comment  2:  Publishing  a  final  rule 
sh(juld  be  the  top  priority — don't  delay 
publication  of  the  final  rule 

•  The  Alliance  supports  the  proposal 
as  is  and  urges  that  it  be  finalized  at  the 
earliest  possible  time.  (AAM) 

•  DOE  should  make  the  simple 
corrections  suggested  before  publication 
of  the  final  rule.  (EVAA,  Georgia  Puvver, 
Virginia  Power) 

•  DOE  should  attempt  to  address  the 
larger  issues  (such  as  explicitly 
quantifying  the  relative  scarcity  of 
fuels),  but  only  if  it  will  not  delay  the 
publication  of  a  final  rule.  (EVAA, 
Georgia  Power,  Virginia  Power) 

Response:  DOE  agrees  that  under 
present  conditions,  timely  publication 
of  a  final  rule  is  a  higher  priority  than 
technical  hair  splitting.  DOE  will  still 
make  several  adjustments  to  the  final 
rule,  as  described  below. 

Comment  3:  Publish  the  final  rule 
rapidly;  fine-tune  it  later.  DOE  should 
establish  a  schedule  in  the  final  rule  for 
addressing  items  that  could  not  be 
quickly  resolved  at  this  time.  (Georgia 
Power,  Virginia  Power) 

Response:  The  NOPR  explicitly  states 
(4)474.5)  that  DOE  will  perform  a  review 
five  years  after  publication  of  the  final 
rule  to  determine  whether  any  updates 
and/or  revisions  are  necessary.  DOE 
anticipates  that  better  data  on  many 
aspects  of  EV  use  will  be  available  by 
that  time. 

Comment  4:  Incorporate  a  scarcity 
factor  in  the  equation  as  required  by 
law.  DOE's  own  analysis  shows  scarcity 
and  energy  security  advantages  for 
electricity  and  that  fuels  used  to 
produce  electricity  are  abundant,  and 
that  reserves  of  nuclear  and  renewables 
are  essentially  unlimited.  By  not 
including  a  scarcity  factor,  DOE  is  not 
being  responsive  to  this  requirement  of 
the  Act  and  is  failing  to  credit  electricity 
for  use  of  these  abundant  resources. 
(EVAA,  Georgia  Power.  Virginia  Power) 

Response:  The  final  rule  is  based  on 
the  relevant  factors  in  Section  503  (a)(3) 
of  the  Motor  Vehicle  Information  and 
Cost  Saving  Act.  including  the  relevant 
scarcity  of  fuel  used  to  generate 
electricity  As  described  in  the  NOPR. 
DOE  performed  a  c;areful  and  thorough 
analysis  of  the  present  and  projected 
availability  of  energy  resources.  This 
analysis  showed  that  fuels  (raw- 
resources)  used  to  produce  electricity 
are  abundant,  as  are  the  raw  resources 
used  to  produce  gasoline  and  diesel  fuel 


(in  fact,  "proved  reserves"  of  all  of  these 
energy  resources  tend  to  increase  over 
time  as  new  resources  are  discovered 
and  better  recovery  techniques  are 
developed).  Since  all  of  these  fuels  are 
abundant,  the  concept  of  "relative 
scarcity'  is  difficult  to  quantify 
objectively,  and  in  DOE's  judgement, 
should  not  be  an  appropriate  guiding 
factor  m  the  rulemaking  at  this  time. 

The  commentors'  claim  that 
electricity  is  the  only  vehicle  fuel  that 
can  be  produced  from  nuclear  or 
renewable  sources  is  incorrect.  For 
example,  both  hydrogen  and  ethanol 
can  be  produced  totally  from  nuclear 
and/or  renewable  sources. 

The  1/0.15  factor  used  in  the  equation 
is  not  intended  to  be  a  scarcity  factor 
per  se,  But  it  does  result  in  a  very 
substantial  adjustment  to  the  raw 
calculated  energy  efficiency  of  electric 
vehicles.  It  is  included  to  reward  » 
electric  vehicles'  benefits  to  the  Nation 
relative  to  petroleum-fueled  vehicles,  in 
a  manner  consistent  with  the  regulatory 
treatment  of  other  types  of  alternative 
fueled  vehicles  and  the  authorizing 
legislation. 

Comment  5:  Georgia  Power  and 
N'irginia  Power  support  the  use  of  the  1/ 
0.15  factor  in  simplifying  the 
calculation,  but  DOE  should  provide  a 
technical  basis  for  its  application  to 
EVs,  or  else  modify  the  factor 
accordingly.  (Georgia  Power,  Virginia 
Power) 

Response:  DOE  agrees  that  the 
replacement  of  the  previously  proposed 
'scarcity  factor  "  with  the  1/0.15  factor 
does  make  the  calculation  considerably 
simpler,  but  this  was  not  the  only 
reason  DOE  replaced  the  scarcity  factor 
with  the  1/0.15  factor  approach. 

In  the  NOPR,  DOE  describes  its 
assessment  of  the  technical  basis  for  the 
application  of  a  factor  of  1/0.15  to  the 
measured  fuel  economy  of  liquid- 
alternative  fueled  vehicles  (e.g.,  M85 
fueled  vehicles)  under  existing  law  (64 
F.R.  37907).  The  NOPR  also  observes 
that  the  law  applies  the  same  1/0.15 
factor  to  gaseous-alternative  fueled 
vehicles,  even  though  there  is  not  an 
obvious  technical  basis  for  doing  so. 

DOE  determined  that  the  most 
equitable  and  viable  approach  would  be 
to  apply  the  same  1/0.15  factor  to 
electric  vehicles  in  order  to  maintain 
consistency  with  the  existing  regulatory 
treatment  of  other  types  of  alternative 
fueled  vehicles. 

All  alternative  fuels  offer  the  intrinsic 
benefit  of  being  substitutes  for 
petroleum,  on  which  nearly  100  percent 
of  the  Nation's  transportation  depends. 
In  other  words,  any  alternative  fuel 
helps  the  Nation  avoid  having  all  of  its 
transportation  "eggs  "  in  the  petroleum 
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"basket."  Each  mile  driven  in  an 
alternative  fuel  vehicle  offsets 
approximately  one  mile  driven  in  a 
petroleum-fueled  vehicle. 

Comment  6:  Assigning  one  fuel 
content  factor  (1/0.15)  to  all  alternative 
fuel  vehicles  is  inappropriate  since  "the 
fuel  efficiency  benefits  of  electric 
vehicles  feu  exceed  those  of  other 
alternative  fuel  vehicles."  DOE  should 
use  a  fuel  content  factor  that  more 
accurately  represents  electric  vehicle 
benefits  in  comparison  to  other 
alternative  fuels.  (CARE) 

Response:  The  efficiency  of  EVs  varies 
widely  as  a  function  of  motor  and 
drivetrain  efficiency,  driving  cycle,  and 
the  round-trip  efficiency  of  the  batter}'. 
The  energy  source  which  offers  the 
greatest  benefits  depends  on  many 
factors,  and  the  energy  source  that  offers 
the  greatest  benefit  to  one  set  of  users 
may  not  be  the  most  beneficial  for  a 
different  set  of  users  or  the  general 
public.  These  benefits  may  vary  by 
geographv,  fuel  and  generating  method. 

As  noted  in  the  NOPR.  DOE  invested 
considerable  time  and  effort  in 
attempting  to  develop  a  method  that 
could  rigorously  account  for  the 
advantages  to  the  Nation  offered  by 
electric  vehicles  compared  to 
conventional  vehicles,  but  was  unable 
to  identify'  a  method  that  was 
sufficiently  objective,  robust,  and 
consistent  with  established  policy 
directions. 

Thus,  DOE  stands  by  its  proposal  to 
provide  electric  vehicles  the  same 
reported-fuel-efficiency  incentive  (the  1/ 
0.15  factor)  that  other  alternative  fuel 
vehicles  currently  enjoy. 

Although  electric  vehicles  and  other 
alternative  fuel  vehicles  will  have  its 
energy-equivalent  fuel  economy 
adjusted  by  the  same  incentive  factor, 
electric  vehicles  will  still  enjoy 
favorable  regulatory  treatment  under 
DOE's  proposal.  This  is  because  EVs  are 
specifically  exempt  from  caps  on  the 
amount  that  alternative  fuel  vehicles  are 
allowed  to  contribute  to  raising  a 
manufacturer's  overall  CAFE  (49  U.S.C. 
32906(a)). 

Comment  7:  The  U.S.  Average 
Electricity  Generation  factor  (Tg  =  0.328) 
is  based  only  on  fossil  fuel  generation, 
and  does  not  account  for  the  efficiencies 
of  nuclear  or  renewable  energy 
generation.  Counting  the  efficiency  of 
these  sources  relative  to  fossil  fuel 
generation  as  100  percent,  the  Eg  factor 
should  be  equal  to  about  0.53.  (EVAA 
says  0.40  to  0.53  depending  on 
treatment  of  the  nuclear  component). 
(EVAA.  Georgia  Power,  Virginia  Power) 

Response:  DOE  reminds  the 
commentors  that  the  Eg  factor  represents 
relative  efficiency,  not  resource 


abundance.  There  are  two  reasons  why 
DOE  chose  to  use  conversion 
efficiencies  for  electricity  that  reflect  the 
typical  efficiencies  of  fossil  fuel-fired 
powerplants.  First,  existing  nuclear  and 
hydroelectric  plants  are  now  operated  at 
essentially  full  capacity.  Since  no 
significant  additions  to  U.S.  nuclear  or 
hydro-electric  capacity  are  planned,  any 
increase  in  electricity  demand  that 
results  from  expanded  production  and 
use  of  electric  vehicles  is  very  likely  to 
be  met  by  fossil  fuel-fired  powerplants. 
Second,  although  the  fuel  supply  for 
nuclear,  hydro,  and  renewable 
generated  electricity  is  plentiful,  the 
process  for  converting  the  raw  fuel  or 
physical  energy  to  electricity  is,  in  most 
cases,  less  efficient  than  fossil  fuel 
plants.  Further,  no  energy  conversion 
process  is  100  percent  efficient. 

Since  several  comments  were 
provided  on  this  issue,  DOE  took  a 
closer  look  at  the  relative  efficiency  of 
nuclear  vs.  fossil  fuel  generation. 
Nuclear  power  plants  generate  steam  at 
lower  temperatures  than  fossil  power 
plants,  reducing  their  relative 
thermodynamic  efficiency.  Typically, 
nuclear  plants  generate  steam  at  a 
maximum  cycle  temperature  of  about 
575  Kelvin  (-575  °F).  while  fossil  plants 
generate  steam  at  temperatures  of  about 
825  Kelvin  (-1025  °F}.  Thus,  assuming 
both  cycles  reject  heat  to  the 
surroundings  at  294  Kelvin  (70  ""F),  their 
respective  theoretical  limiting  Carnot 
efficiencies  (1 — (Tl/Th))  is  49  percent 
for  nuclear  and  64  percent  fossil.  The  Ej, 
factor  uses  the  actual  average  fossil  fuel- 
to-electricity  conversion  efficiency, 
which  is  32.8  percent.  Scaling  the 
nuclear  Carnot  efficiency  by  the  same 
ratio  suggests  that  nuclear  plants 
achieve  conversion  efficiencies  on  the 
order  of  25  percent.  While  this  is  a  ver\' 
crude  analysis,  it  is  likely  that  a  more 
rigorous  analysis  would  yield 
qualitatively  similar  results. 

Therefore,  including  the  nuclear 
component  in  the  calculation  of  the  Eg 
factor  would  likely  cause  the  factor  to 
change  downward,  not  upward  as 
suggested  by  the  commentors. 

Data  on  the  "efficiency"  of 
hydroelectric  generation  are  somewhat 
difficult  to  obtain,  though  hydroelectric 
generation  efficiency  may  t>e  higher 
than  typical  fossil  fuel-fired 
powerplants.  This  is  because 
hydroelectric  power  generation  is  based 
on  principles  of  momentum  and/or 
pressure  transfer  and  not  combustion 
and  heat  transfer.  Without  suitable  data, 
and  without  taking  a  significant  amount 
of  additional  time  for  detailed  analysis, 
DOE  notes  that  the  relatively  small 
amount  of  relatively  high-efficiency 
hydroelectric  generation  tends  to  offset 


the  larger  amount  of  relatively  less- 
efficient  nuclear  power  generation. 
Thus,  the  two  trends  tend  to  cancel  each 
other  and  the  efficiency  of  fossil 
generation  would  continue  to  dominate. 

Therefore,  DOE  has  continued  to  use 
the  value  of  E.  =  0.328  in  light  of:  (1) 
the  commentors'  clear  desire  to  place  a 
higher  priority  on  timely  publication  of 
a  final  rule,  than  on  performing 
additional  technical  analyses:  and  (2) 
since  the  fossil  generation  component 
will  dominate  the  marginal  electrical 
generation  efficiency  for  many  years. 

Comment  8:  The  U.S.  Average 
Electricity  Transmission  and 
Distribution  Efficiency  factor  T,  places  a 
unique  and  unfair  additional  penalty  on 
electric  vehicles  since  fuel  distribution 
efficiency  is  not  included  in  the  mileage 
calculations  for  any  other  vehicle  energy 
source.  DOE  should  assign  a  value  of 
unity  to  the  T,  factor.  (Georgia  Power. 
Virginia  Power) 

Response:  As  the  commentors  note, 
the  T,  factor  is  required  by  the 
authorizing  legislation.  DOE  is  aware  of 
the  potential  for  such  a  factor  to  unfairly 
penalize  E\'s;  this  is  the  reason  why 
DOE  added  the  U.S.  Petroleum  Refining 
and  Distribution  factor  Tp  (=  0.830)  in 
the  denominator  of  the  Eg  factor 
equation  to  offset  the  T,  (=  0.924)  factor 
in  the  numerator. 

Note  that  Tp  includes  refining  as  well 
as  distribution  in  order  to  include  most 
of  the  corresponding  steps  in  the  energy 
chain — just  as  the  equation  attempts  to 
do  with  the  electric  energ\'  chain.  Note 
that  raw  resource  extraction  (mining, 
drilling,  etc.)  is  not  counted.  Data  that 
can  be  used  to  measure  the  "efficiency" 
of  these  processes  is  difficult  to  obtain, 
and  varies  widely  depending  on  the 
characteristics  of  the  individual  site. 
DOE  believes  that  the  relative  difference 
in  "efficiency  "  of  resource  extraction 
(i.e.,  energy  expended  in  recoven,' 
relative  to  the  energ>'  content  of  the 
resource  recovered)  between  individual 
sites  of  one  type  (e.g..  coal  mines)  is 
probably  greater  than  the  difference  in 
the  average  efficiency  of  different 
extraction  processes  (e.g.,  mining  vs. 
pumping). 

Together,  the  ratio  of  the  factor's  T.  / 
Tp  (=  1.113)  increases  the  assigned 
petroleum-equivalent  fuel  economy  of 
EVs.  Therefore,  the  T,  factor  is  not  an 
"unfair  penalty  "  on  EVs,  but  is  in  fact 
a  benefit  for  EVs. 

Comment  9:  The  energv'  content  of  a 
gasoline  factor,  C  =  33,440  Wh/gal,  is 
inconsistent  with  the  "accepted  actual 
value"  [""physical  constant"  in  EVAAs 
oral  comments]  used  by  other  DOE 
programs.  DOE  should  use  the  value  of 
33,705  Wh/gal  (115,000  Btu/gal  -  3.412 
Btu/Wh)  that  is  reported  by  the 
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Alternative  Fuels  Data  Center.  (EVAA. 
Georgia  Power.  Virginia  Power) 

Besponse:  DOE  cii.sagrees  that  a  .single 
"actual'"  value  for  the  energy  rontent  of 
gasoline  exists,  (iasoline  is  a  varying 
blend  of  hundreds  of  components,  and 
thus  the  energy  content  of  individual 
bati:hes  of  gasoline  varies  by  several 
percentage  points  from  grade-to-grade 
and  from  brand-to-brand.  The  energy 
content  also  varies  regionally, 
seasonally,  and  over  the  long-term  in 
response  to  changes  in  available 
feedstock,  regulatorv  requirements,  and 
economic  pressures 

DOE  agrees,  however,  that  a 
consistent  "average"  value  should  he 
used  across  government  programs  Since 
the  PEP  is  attempting  to  compare  the 
energy  effic:iency  of  electric  vehicles  to 
the  fuel  economy  of  c:onventional 
vehicles  as  measured  by  the  EPA.  the 
energy  content  of  gasoline  value  used  in 
the  PEF  should  mati:h  the  energy 
content  of  the  gasoline  used  by  EPA  in 
testing  the  fuel  economy  of  gasoline 
vehicles. 

However,  EPA  has  not  provided  a 
value  for  the  tmergv  content  of  its 
testing  gasolines.  Therefore.  DOE  will 
use  the  value  of  33.705  VVh/gal. 
obtained  by  dividing  the  ll.S.OOO  Btu/ 
gal  value  reported  by  the  Alternative 
Fuel  Data  (Center,  by  the  (rounded) 
conversion  factor  of  3.412  Btu/\Vh. 

Comment  10:  Develop  a  technical 
basis  for  the  acctjssorv  factors  used 
when  the  vehicle  has  petrolt^um-fueled 
accessories  installed.  ((lARB,  Georgia 
Power.  Virginia  Power) 

Hespnnsp  On  the  basis  of  the 
.  comm(;nts  received  and  DOE's 
additional  analysis  of  the  impact  of 
petroleum-fueled  acf:essories.  DOE  has 
decided  to  replace  the  two  accessory 
factors  with  a  single  accessory  factor 
that  would  be  applied  if  an  electric 
vehicle  includes  any  petroleum- 
powered  accessories.  The  value  of  this 
single  accessory  factor  will  be  O.'J,  i.e  , 
a  10  percent  penalty. 

A  technical  analysis  of  the  magnitude 
of  this  penalty  is  now  included  in  the 
docket  DOE  notes  that  many  variables 
affect  the  actual  energy  efficiency 
impjact  of  petroleum-powered 
accessories  on  E\'s.  including  aciessory 
sizing  (e.g..  heater  capacity)  and  the 
efficiency  of  both  the  vehicle  and  the 
accessory.  To  be  truly  accurate,  it  would 
be  necessary  to  measure  the  actual 
consumption  of  the  accessories  installed 
in  each  vehicle  and  pro|e<:t  this 
consumption  over  a  suitable  duty  cycle 
for  the  vehicle  This  process  would  add 
significant  complexity,  would  pla<  e  <i 
substantial  burden  on  automobile 
manufa(  turers  and  the  EP,-\.  .ind  would 
provide  few  policy  beiujfits  not 


obtainable  with  the  fixed  accessory 
factor. 

DOE  expects  that  very  few  electric 
vehicles  will  be  equipped  with 
petroleum-powered  accessories,  as  such 
accessories  contradict  many  of  the 
motivations  and  attractions  that  lead 
customers  to  purchase  electric  vehicles. 

Comment  1 1   DOE  should  encourage 
the  Environmental  Protection  Agency 
(EPA)  to  rely  on  the  test  procedures 
established  by  CARS  for  the  testing  and 
certification  of  EVs  (these  procedures 
are  based  cm  SAE  )1634).  The  GARB 
procedures  are  consistent  with  current 
industry  practice.  (AAM,  EVAA) 

Response:  As  the  comments  suggest. 
EF'A  rather  than  DOE  is  responsible  for 
selecting  and  implementing  the  EV  test 
procedures.  DOE  suggests  that  EVAA 
and  AAM  offer  their  recommendations 
on  test  procedures  directly  to  EPA. 

Comment  12:  The  55  percent  urban 
and  45  percent  highway  weighting 
factors  proposed  do  not  represent  the 
way  that  electric  vehicles  are  used 
particularly,  those  EVs  that  are  designed 
for  non-highway  and/or  neighborhood 
use  (GARB) 

Response:  There  are  actually  two 
issues  raised  by  this  comment.  The  first 
is  that  the  weightings  do  not  reflect  the 
usagt;  patterns  of  at  least  a  portion  of 
EVs.  The  second  issue,  which  is  not 
stated  but  is  implied,  is  that  DOE  should 
adjust  the  factors  to  accommodate 
limited  performance  EVs. 

DOE  agre»!s  that  there  are  some  EVs 
that  perform  differently  and  will  be 
used  differently  from  conventional 
automobiles  DOE  also  anticipates  that  a 
limited  number  of  customers  with 
suitable  "'mission  requirements"  will 
purchase  and  operate  limited 
performance  EVs  as  replacements  for 
conventional  automobiles  However. 
DOE  notes  that  to  be  included  in  GAFE 
calculations,  a  vehicle  must  meet  the 
definition  of  an  automobile  at  40  C'FR 
part  fiOO.  which  states  that  such  a 
vehicle  must  be  "manufactured 
primarily  for  use  on  public  streets, 
roads,  or  highways. "'  Limited 
performance  EVs  (such  as  neighborhood 
electrii  vehic:les)  that  cannot  keep  up 
with  highway  traffic  clearly  do  not  meet 
this  re()uirement  and  are  categorically 
ineligible  for  inc:lusion  in  (^AFE  unless 
40  (;FR  part  BOO  is  appropriately 
amended. 

DOE  b»^lieves  that  (Congress  intended 
the  PEF'  to  be  an  incentive  for 
manufacturers  to  produce  roadworthv 
electric  vehicles  that  provide  an 
alternative  to  conventional  petroleum- 
powered  automobiles. 

As  for  the  weightings  themselves. 
EPA  defines  these  weightings  DOE  used 
the  55  pert:enl  urban  and  45  percent 


highway  weighting  factors  in  the  sample 
calculations  because  these  are  the 
factors  used  by  EPA  for  conventional 
vehicles.  The  paragraph  in  the  NOPR 
that  describes  the  "city"  and  "highway" 
test  procedures  and  the  55/45  percent 
apportioning  of  energy  consumption 
values  is  intended  only  as  an  example 
of  how  to  apply  the  PEF  to  determine 
the  petroleum-equivalent  fuel  economy 
of  an  electric  vehicle.  The  55/45  percent 
weightings  could  change  if  EPA's  GAFE 
calculation  procedures  are  changed  in 
the  future. 

DOE  also  notes  that  the  preceding 
arguments  provide  a  compelling 
justification  for  setting  the  value  of  the 
Driving  Pattern  Factor  in  the  PEF  to 
unity  (1.00). 

Comment  13:  Review  how  changes  in 
EV  driving  range  and  infrastructure 
availability  might  affect  driving  patterns 
of  EVs  in  the  future.  (GARB) 

Response:  As  noted  in  the  preceding 
response,  electric  vehicles  eligible  for 
inclusion  in  a  manufacturer's  GAFE 
calculation  must  be  competitive  with 
conventional  vehicles.  This  strongly 
suggests  that  the  Driving  Pattern  Factor 
should  be  equal  to  unity. 

DOE  intends  to  monitor  developments 
related  to  EVs  and  their  use  closely. 
Consideration  of  modifications  to  the 
Driving  Pattern  Factor  and/or  the  PEF. 
in  general,  will  be  made  at  the  5-year 
review  specified  in  the  §474.5. 

IV.  Procedural  Requirements 

A  Environmental  Protection  Agency 
Review 

Pursuant  to  section  7(a)  of  the  Federal 
Energy  Administration  Act  of  1974  (15 
U.S.G'  766(a)),  DOE  submitted  a  copy  of 
this  rulemaking  to  the  Administrator  of 
the  Environmental  Protection  Agency 
for  the  Administrator's  concurrence. 
The  Administrator  has  concurred. 

B  Xationul  Environmental  Policy  Act 
Review 

This  rulemaking  has  been  reviewed  in 
accordance  with  the  requirements  of  the 
DOE  National  Environmental  Policy  Act 
(NEPA)  of  1969  (42  U.S.G.  4321  et  seq). 
and  the  DOE  regulations  in  10  GFR  part 
1021.  This  rulemaking  amends  10  GFR 
part  474  so  that  electric  vehicles  receive 
similar  treatment  to  what  C^ongress  has 
required  for  other  alternative  fuel 
vehicles  under  49  U.S.G.  32905.  The 
Department  has  determined  that  this 
rule  is  covered  by  Categorical  Exclusion 
in  paragraph  A5  to  subpart  D.  10  GFR 
part  1021  (rulemaking,  interpreting  or 
amending  an  existing  regulation,  no 
change  in  environmental  effect). 
Accordingly,  neither  an  environmental 
assessment  nor  an  environmental 
impac;t  statement  is  required. 
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C.  Regulatory  Review 

Today's  final  rule  has  been 
determined  not  to  be  a  "significant 
regulatory  action,"  as  defined  in  section 
3(0  of  Executive  Order  12866, 
"Regulatorv  Planning  and  Review."  58 
FR  51735  (October  4,  1993). 
Accordingly,  this  action  was  not  subject 
to  review  under  the  Executive  Order  by 
the  Office  of  Information  and  Regulatory 
Affairs  in  the  Office  of  Management  and 
Budget. 

D.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612)  requires  that  an  agency 
prepare  an  initial  regulatory  flexibility 
analysis  to  be  published  at  the  time  the 
final  rule  is  published.  This  requirement 
(which  appears  in  section  603)  does  not 
apply  if  the  agency  certifies  that  the  rule 
will  not,  if  promulgated,  have  a 
"significant  economic  impact  on  a 
substantial  number  of  small  entities.  " 

DOE  certifies  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities.  It 
is  directed  at  vehicle  manufacturers  that 
will  be  concerned  with  a  mix  of 
petroleum  and  electric  fueled  vehicles 
in  their  annual  production.  None  of 
these  manufacturers  is  a  small  entity. 

E.  Federalism  Review 

Executive  Order  13132  (64  FR  43255, 
August  4,  1999)  requires  that  regulations 
or  rules  be  reviewed  for  cmy  substantial 
direct  effects  on  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  various  levels  of 
government.  If  there  are  sufficient 
substantial  direct  effects,  then  Executive 
Order  13132  requires  agencies  to  engage 
in  intergovernmental  consultation  and 
take  other  steps  before  promulgating 
such  a  regulation  or  rule.  This  action 
and  10  GFR  part  474  serve  only  to 
provide  a  method  of  interpreting  40  GFR 
part  600  (Fuel  Economy  of  Motor 
Vehicles)  for  electric  vehicles.  The 
action  does  not  involve  any  substantial 
direct  effects  on  States  or  other 
considerations  stated  in  Executive  Order 
13132. 

F.  "Takings"  Assessment  Review 

It  has  been  determined  that  pursuant 
to  Executive  Order  12630  (52  FR  8859, 
March  18.  1988)  this  final  rule  would 
not  result  in  any  takings  which  might 
require  compensation  under  the  Fifth 
Amendment  to  the  United  States 
Constitution. 

G.  Review  Under  Executive  Order  12988 

With  respect  to  the  review  of  existing 
regulations  and  the  promulgation  of 


new  regulations,  section  3(a)  of 
Executive  Order  12983,  "Civil  Justice 
Reform,"  61  FR  4729  (February  7,  1996), 
imposes  on  executive  agencies  the 
general  duty  to  adhere  to  the  following 
requirements:  (1)  eliminate  lirafting 
errors  and  ambiguity;  (2)  write 
regulations  to  minimize  litigation;  and 
(3)  provide  a  clear  legal  standard  for 
affected  conduct  rather  than  a  general 
standard  and  promote  simplification 
and  burden  reduction.  With  regard  to 
the  review  required  by  section  3(a), 
section  3(b)  of  Executive  Order  12988 
specifically  requires  that  executive 
agencies  make  every  reasonable  effort  to 
ensure  that  the  regulation:  (1)  clearly 
specifies  the  preemptive  effect,  if  any; 
(2)  clearly  specifies  any  effect  on 
existing  Federal  law  or  regulation;  (3) 
provides  a  clear  legal  standard  for 
affected  conduct,  while  promoting 
simplification  and  burden  reduction;  (4) 
specifies  the  retroactive  effect,  if  any;  (5) 
adequately  defines  key  terms:  and  (6) 
addresses  other  important  issues 
affecting  a  clarity  and  general 
draftsmanship  under  any  guidelines 
issued  by  the  Attorney  General.  Section 
3(c)  of  Executive  Order  12988  requires 
executive  agencies  to  review  regulations 
in  light  of  applicable  standards  in 
section  3(a)  and  section  3(b)  to 
determine  whether  they  are  met  or  it  is 
unreasonable  to  meet  one  or  more  of 
them.  DOE  has  completed  the  required 
review  and  determined  that,  to  the 
extent  permitted  by  law,  this  final  rule 
meets  the  relevant  standards  of 
Executive  Order  12988. 

H.  Review  Under  the  Unfunded 
Mandates  Reform  Act  of  1995 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (Pub.  L.  104-4) 
requires  each  Federal  agency  to  prepare 
a  written  assessment  of  the  effects  of 
any  Federal  mandate  in  a  proposed  or 
final  agency  rule  that  may  result  in  the 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  in  any 
one  year.  The  Act  also  requires  a 
Federal  agency  to  develop  an  effective 
process  to  permit  timely  input  by 
elected  officers  of  State,  local,  and  tribal 
governments  on  a  proposed  "significant 
intergovernmental  mandate,"  and 
requires  an  agency  plan  for  giving  notice 
and  opportunity  to  timely  input  to 
potentially  affected  small  goveriunents 
before  establishing  any  requirements 
that  might  significantly  or  uniquely 
affect  small  governments.  The  final  rule 
published  today  does  not  contain  any 
Federal  mandate,  so  these  requirements 
do  not  apply. 


/.  Review  Under  the  Treasury  and 
General  Government  Appropriations 
Act,  1999 

Section  654  of  the  Treasury  and 
General  Government  Appropriations 
Act,  1999  (Pub.  L.  105-277)  requires 
Federal  agencies  to  issue  a  Family 
Policymaking  Assessment  for  any 
proposed  rule  or  policy  that  may  affect 
family  well-being.  Today's  final  rule 
wfould  not  have  any  impact  on  the 
autonomy  or  integrity  of  the  family  as 
an  institution.  Accordingly,  DOE  has 
concluded  that  it  is  not  necessary  to 
prepare  a  Family  Policymaking 
Assessment. 

/.  Congressional  Notification 

Consistent  with  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996,  DOE  will  submit  to  Congress  a 
report  regarding  the  issuance  of  today's 
final  rule  prior  to  the  effective  date  set 
forth  at  the  outset  of  this  notice.  The 
report  will  note  the  Office  of 
Management  and  Budget's 
determination  that  this  rule  does  not 
constitute  a  "major  rule  "  under  that  Act 
5  U.S.C.  801.  804. 

K.  Review  under  the  Paperwork 
Reduction  Act 

DOE  has  determined  that  this  rule 
does  not  contain  any  new  or  amended 
record  keeping,  reporting,  or  other  type 
of  collection  of  information  subject  to 
clearance  by  the  Office  of  Management 
and  Budget  under  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501  et  seq.]. 

List  of  Subiects  in  10  GFR  Part  474 

Corporate  average  fuel  economy. 
Electric  (motor)  vehicle.  Electric  power. 
Energy  conservation.  Fuel  Economy, 
Motor  vehicles.  Research. 

Issued  in  Washington.  EXZ,  on  May  25. 
2000. 

Dan  W.  Reicher, 

Assistant  Secretary;  Energy  Efficiency  and 
Renewable  Energy. 

For  the  reasons  set  forth  in  the 
preambl*",  DOE  revises  Part  474  of 
Chapter  II  of  Title  10  of  the  Code  of 
Federal  Regulations  as  set  forth  below: 

PART  474'-ELECTRtC  AND  HYBRID 
VEHICLE  RESEARCH,  DEVELOPMENT, 
AND  DEMONSTRATION  PROGRAM; 
PETROLEUM-EQUIVALENT  FUEL 
ECONOMY  CALCULATION 

Sec:. 

474.1  Purpose  and  scope. 

474.2  Definitions. 

474.3  Petroleum-equivalent  fuel  economy 
calculation. 

474.4  Test  procedures. 

474.5  Review  and  update 

.Appendix  to  Part  474 — Sample  Petroleum- 
Equivalent  Fuel  Economy  Calculations 


\ 
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§474.1     Purpose  and  Scope. 

This  part  contain.s  proct'durt^s  for 
calculating  a  value  for  the  petroleum- 
equivalent  fuel  economv  of  electru 
vehicles,  as  required  hv  49  U  S  (;. 
32904(al(2)  The  petroleum-equivalent 
fuel  economv  value  is  intended  to  be 
used  bv  the  Environmental  Protection 
Agencv  in  cah^ulating  c:orporate  average 
fuel  economv  values  pursuant  to 
regulations  at  40  CFR  Part  BOO— Fuel 
Economv  of  Motor  Vehicles. 

§474.2     Definitions. 

For  the  purposes  of  this  part,  the  term: 
Combined  energy  consumption  value 
means  the  weighted  average  of  the 
Urban  Dynamometer  Driving  Schedult? 
and  the  Highwav  Fuel  Economy  Driving 
Schedule  energy  consumption  values 
{weighted  5.5/45  percent,  respectively), 
as  determined  by  the  Environmental 
Protection  Agenc;v  in  ac:cordance  with 
40  CFR  parts  86  and  fiOO 

Electric  vehicle  means  a  vehicle  that 
is  powered  bv  an  electric  motor  drawing 
current  from  rechargeable  storage 
batteries  or  other  portable  electrical 
energv  storage  devices,  provided  that: 

(1)  Recharge  energy  must  be  drawn 
from  a  st)urce  off  the  vehicle,  such  as 
residential  electric:  serv'ic:e;  and 

(2)  The  vehicle  must  comply  with  all 
provisions  of  the  Zero  Emission  Vehicle 
definition  found  in  40  CFR  88.104- 
94(g). 

Hifibwdv  Fuel  Economv  Driving 
Schedule  energy  consumption  vulue 
means  the  average  number  of  watt-hours 
of  electrical  energy  required  for  an 
electric  vehit:le  to  travel  one  mile  of  the 
Highwav  Fuel  Economv  Driving 
Schedule,  as  determined  by  the 
tlnvironmental  Protection  Agencv. 

Petroleum  equivalencv  factor  means 
the  value  specified  in  4)  474.3(b)  of  this 
part,  which  incorporates  the  parameters 
listed  in  49  IJ.S.C.  32904(a)(2)(B)  and  is 
used  to  calculate  petroleum-equivalent 
fuel  economy 

Petroleum-equivalent  fuel  economv 
means  the  value,  e.xpressed  in  miles  per 
gallon,  that  is  calculated  for  an  elec:tri(: 
vehicle  in  accordance  with  *}  474.3(a)  of 
this  part,  and  reported  U>  the 
Administrator  of  the  Environmttntal 
Protection  Agency  for  use  in 
determining  the  vehicle  manufacturer's 
corporate  average  fuel  economv 

Petroleum-powered  accessor^'  means  a 
vehicle  accessory  (e.g..  a  cabin  heater, 
defroster,  and/or  air  conditioner)  that: 


(1)1 1'ses  gasoline  or  diesel  fuel  as  its 
pnmarv  energy  source:  and 

(2)  Meets  the  requirements  for  fuel, 
operation,  and  emissions  in  40  CFR  part 
88  104-94(g). 

( 'rhan  Dyn(nnometer  Driving 
S(  hedule  energy  consumption  value 
means  the  average  number  of  Watt- 
hours  of  electrical  energy  required  for 
an  electric  vehicle  to  travel  one  mile  of 
the  Urban  Dynamometer  Driving 
Schedule,  as  determined  by  the 
Environmental  Protection  Agency. 

§474.3    Petroleum-equivalent  fuel 
economy  calculation. 

(a)  The  petroleum-equivalent  fuel 
economv  for  an  electric  vehicle  is 
calculated  as  follows: 

(1)  Determine  the  electric  vehicle's 
b'rban  Dynamometer  Driving  Schedule 
energy  consumption  value  and  the 
Highway  Fuel  Economy  Driving 
Schedule  energy  consumption  value  in 
units  of  Watt-hours  per  mile; 

(2)  Determine  the  combined  energy 
consumption  value  by  averaging  the 
Urban  Dynamometer  Driving  Schedule 
energy  consumption  value  and  the 
Highway  Fuel  Economy  Driving 
Schedule  energy  consumption  value 
using  a  weighting  of  55  percent  urban/ 
45  percent  highway;  and 

(3)  C.alculate  the  petroleum-equivalent 
fuel  economy  by  dividing  the 
appropriate  petroleum-equivalency 
factor  (depending  on  whether  any 
petroleum-powered  accessories  are 
installed;  see  paragraph  (b)  of  this 
section)  bv  the  combined  energy 
consumption  value,  and  round  to  the 
nearest  0.01  miles  per  gallon 

(b)  The  petroleum-equivalency  factors 
for  electric  vehicles  are  as  follows: 

( 1 )  If  the  electric  vehicle  does  not 
have  anv  petroleum-powered 
accessories  installed,  the  value  of  the 
petroleum  equivalency  factor  is  82.049 
Watt-hours  per  gallon. 

(2)  If  the  electric  vehicle  has  any 
petroleum-powered  accessories 
installed,  the  value  of  the  petroleum- 
equivalency  factor  is  73,844  Watt-hours 
per  gallon 

§474,4    Test  procedures. 

(a)  The  electric:  vehicle  energy 
c:onsumption  values  used  in  the 
calculation  of  petroleum-equivalent  fuel 
t^conomv  under  t>  474.3  of  this  part  will 
be  determined  by  the  Environmental 
Protection  .Agency  using  the  Highway 
Fuel  Economy  Driving  Schedule  and 


Urban  Dynamometer  Driving  Schedule 
test  cycles  at  40  CFR  parts  86  and  600 

(b)  The  'Special  Test  Procedures" 
provisions  of  40  CFR  86.090-27  may  be 
used  to  accommodate  any  special  test 
procedures  required  for  testing  the 
energy  consumption  of  electric  vehicles. 

§  474.5     Review  and  Update 

The  Department  will  review  Part  474 
five  years  after  the  date  of  publication 
as  a  final  rule  to  determine  whether  any 
updates  and/or  revisions  are  necessary. 
DOE  will  publish  a  notice  in  the  Federal 
Register  soliciting  stakeholder  input  in 
this  review.  The  Department  will 
publish  the  findings  of  the  review  and 
any  resulting  adjustments  to  Part  474  in 
the  Federal  Register. 

Appendix  to  Part  474 — Sample 
Petroleum-Equivalent  Fuel  Economy 
Calculations 

t'xantplf  1    .\n  clectri!  vehicle  i.s  te.sted  in 
ai  I  ordani.e  with  Environmental  Prole(  tinn 
.•\gen(  V  procedures  and  is  found  to  have  an 
I'rban  Dynamometer  Driving  Schedule 
energv  (  onsumption  value  of  2R5  Watt-hours 
per  mile  ami  a  Highwav  Fuel  E(:onom\ 
Driving  Schedule  energv  consumption  \  alue 
of  220  Watt-hours  per  mile.  The  vehic  le  is 
not  equipped  with  an\  petroleum-powered 
a(  (  pssories  The  combined  elec  trical  energv 
(  onsumption  value  is  determined  by 
averaging  the  I'rban  Dvnamometer  Driving 
S(  hedule  energv  consumption  value  and  tlit: 
Highwav  Fuel  Economy  Driving  Sc:hedule 
energv  consumption  value  using  weighting 
ta(  tors  of  .t5  perc  ent  urban,  and  4.t  pen  enl 
highwav: 
combined  elec  trn  al  energv  c:onsamplion 

value  =  (0,.t5  "  urban)  +  (0  4.5  *  higliw,i\ ) 
=  (0..55  *  265)  -t-  (0.45  *  220)  =  244.75 
Wh/mile 

.Sine  e  the  vehu  le  does  not  have  an\ 
petroleum-powered  accessories  installed,  the 
value  of  the  petroleum  equivalencv  fac  tor  is 
H2.049  Watt-hours  per  gallon,  and  the 
petroleum-equivalent  fuel  economy  is: 
(H2.049  Wh/gal)  (244.75  Wh/mile)  =  :v.ir,.2-i 
mpg 

Examplf  2  The  vehicle  from  Example  1  is 
equipped  with  an  optional  diesel-fired  c:abin 
heater/defroster.  For  the  purposes  of  this 
example,  it  is  assumed  that  the  electrical 
efficiencv  of  the  vehicle  is  unaffec  ted 

Since  the  vehicle  has  a  petroleum-powered 
accessory  installed,  the  value  of  the 
petroleum  equivalencv  factor  is  73.844  Watt- 
hours  per  gallon,  and  the  petiuleui.i- 
equivalent  fuel  economv  is: 

(7;i.844  Wh/gal)  (244,75  Wh/mile)  =  301  71 
mpg 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6713-9] 

Federal  Agency  Hazardous  Waste 
Compliance  Docket 

agency:  Envirorunental  Protwition 

Agency 

ACTION:  Notice  nf  twelfth  update  of  the 

Federal  Agency  Hazardous  VVa.ste 

("ompliance  no<:ket.  pursuant  to 

CERCLA  section  120(c) 


summary:  Sei:tii)n  12()(t)  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980  (CERCLA),  as  amended  hv 
the  Superfund  Amendments  and 
Reauthorization  Act  of  19Hti  (SARA), 
requires  the  Environmental  Protection 
Agency  (EPA)  to  establish  a  Federal 
Agency  Hazardous  Waste  (ioinpliance 
»  Docket.  The  docket  is  to  contain  certain 
information  about  Federal  fa(  ilities  that 
manage  hazardous  waste  or  From  vvhi(  h 
hazardous  substanc  es  ha\'e  been  or  may 
be  released.  (As  defineil  by  t:EKCLA 
section  101(22),  a  release  is  any  spilling, 
leaking,  pumping,  pouring,  emitting, 
emptying,  discharging.  in|e<  ting, 
escaping,  leai  hing,  dumping,  or 
disposing  into  the  envimnment  ) 
(CERCLA  re<iuires  that  the  do(  ket  be 
updatetl  every  six  months,  as  new 
facilities  are  reporteii  to  Kl'A  by  Federal 
agencies  The  following  list  iilentifies 
the  Federal  fa<  ihties  to  b«'  iix  luded  in 
this  twelfth  update  of  the  do<  ket  and 
inc  ludeN  facilities  not  previously  listed 
on  the  (lo(  ket  and  reported  to  El'A  since 
the  last  update  of  the  do<  ket,  (iJ  FR 
H4H()H.  November  2  1.  IWH.  which  was 
current  as  of  Februar\   1.  IWH   ,SARA. 
as  amended  b\  the  Defense 
.\uthonzation  .Xct  of  14*)7.  spec  ifies 
that,  for  each  Federal  fa<  ilit\  that  is 
included  on  the  docket  during  an 
update,  evaluation  shall  be  i ompleted 
in  accordance  with  a  reasonable 
schedule   ,Su(  h  site  ev.duation  activities 
will  help  determine  whether  the  fai  ilit\ 
should  be  included  on  the  National 
Priorities  List  (NPL)  and  will  provide 
EPA  and  the  public  with  valuable 
information  about  the  fai  ilitv   In 
addition  to  the  list  of  additions  to  the 
docket,  this  notice  iiu  hides  a  section 
that  comprises  revisions  (that  is. 
corrections  and  deletions)  of  the 
previous  docket  list   This  update 
c:(mtains  .59  additions  <ind  Iti  deletions 
since  the  previous  update,  as  well  as 
numerous  other  (  t)rre(  tions  to  the 
docket  list.  .W  the  time  of  publication  of 
this  notice,  the  new  total  number  of 
Federal  facilities  listed  on  the  docket  is 
2.205. 


DATES:  This  list  is  current  as  of 
December  1.  1999 
FOR  FURTHER  INFORMATION  CONTACT: 
Elec:tronic  versions  of  the  dcK;ket  may  be 
obtained  at  http://www  epa.gov/cjeca/ 
fcKlfac/oversight /oversight,  html 
SUPPLEMENTARY  INFORMATION: 
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Listing 

1.0     Introduction 

Section  120(c)  of  the  Comprehensive 
Environmental  Response. 
Compensation,  and  Liability  Ac:t  of  1980 
(CERCLM.  42  United  States  Code 
(l!.S C  )  9ft20(c:).  as  amended  by  the 
.Superfund  Amendments  anci 
Reauthorization  Act  of  1986  (SAR.^), 
recjuired  the  establishment  of  the 
Federal  ,\gency  Hazardous  Waste 
Compliance  Docket  The  doc:ket 
contains  information  on  Federal 
facilities  that  IS  submitted  by  P'ederal 
agenc  les  to  the  US  Environmental 
Protec  tion  Agency  (EPA'  under  sections 
3005.  3010,  and  3016  of  the  Resource 
Ckinservation  and  Recovery  Act  (RC;R,M. 
42  use  6925,  6930.  and  6937.  and 
under  section  103  of  CERCLA.  42  U  S.C 
9603  Spec  ifically.  RCRA  sw:tic)n  3005 
establishes  a  permitting  system  for 
I crtain  hazardous  waste  treatment, 
storage,  and  disposal  (TSD)  fac;ilities: 
RtiR.'K  secrtion  3010  retjuires  waste 
generators  and  transporters  and  TSD 
facilities  to  notif\-  EP.\  of  their 
hazardous  waste  activities;  and  RCRA 
sec  tion  3016  requires  Fecieral  agenc:ies 
to  submit  biennially  to  EPA  an 
inventory  of  hazardous  waste  sites  that 
the  Federal  agencies  own  or  operate. 
CERCLA  sec  tion  103(a)  requires  that  the 
National  Response  Center  (NRC)  be 
notified  of  a  release.  CERCLA  sc»ction 
l()3(c:)  rcHjuires  reporting  to  EPA  the 
existence  of  a  faciiitv  at  which 
hazardous  substanc:es  are  or  have  been 
stored,  treated,  or  disposed  of  and  the 
existenc:e  of  known  or  suspected 
releases  of  hazardous  substances  at  such 
fac  ililies 

The  docket  serves  three  major 
purposes:  (!)  To  identify  all  Federal 
fat  ilities  that  must  be  evaluated  to 
det(!rmine  whether  they  pose  a  risk  U) 
human  health  and  the  environment 
sufficient  to  warrant  inclusion  on  the 
National  Priorities  List  (NPL).  (2)  to 
compile  and  maintain  the  information 
submitted  to  EPA  on  such  facilities 
under  the  provisions  listed  in  section 
120(c)  of  CERCLA:  and  (3)  to  provide  a 


mechanism  to  make  the  information 
available  to  the  public. 

The  initial  list  of  Federal  facilities  to 
be  included  on  the  docket  was 
published  on  February  12.  1988  (53  FR 
4280).  ^'pdates  of  the  docket  have  been 
published  on  November  16.  1988  (54  FR 
46364);  December  15,  1989  (54  FR 
51472);  August  22,  1990  (55  FR  34492): 
September  27.  1991  (56  FR  49328); 
December  12.  1991  (56  FR  64898);  July 
17.  1992  (57  FR  31758);  February  5, 
1993  (58  FR  7298);  November  10,  1993 
(58  FR  59790);  April  11.  1995  (60  FR 
18474);  lune  27.  1997  (62  FR  34779): 
and  November  23.  1998  (63  FR  64806) 
This  notice  constitutes  the  twelfth 
update  of  the  docket. 

Today's  notice  is  divided  into  three 
sections:  (1)  Additions.  (2)  deletions, 
and  (3)  corrections.  The  additions 
section  lists  newly  identified  facilities 
that  have  been  reported  to  EPA  since  the 
last  update  and  that  now  are  being 
included  on  the  docket.  The  deletions 
section  lists  facilities  that  EPA  is 
deleting  from  the  docket.  The 
c;orrections  section  lists  changes  in 
information  about  facilities  already 
listed  on  the  docket. 

The  information  submitted  to  EPA  on 
each  Federal  facility  is  maintained  in 
the  docket  repository  located  in  the  EPA 
Regional  office  of  the  Region  in  which 
the  facility  is  located  (see  53  FR  4280 
(February  12.  1988)  for  a  description  of 
the  information  required  under  those 
provisions).  Each  repository  c:ontains 
the  d(x,uments  submitted  to  EPA  under 
the  reporting  provisions  and 
correspondence  relevant  to  the  reporting 
provisions  for  each  facility.  Contact  the 
following  docket  coordinators  for 
information  on  Regional  docket 
repositories: 
(ierado  Millan-Ramos  (HBS).US  EPA 

Region  l.#l  Congress  St.,  Suite 

llOO.Bcjston,  MA  02114-2023.(617) 

918-1377 
Helen  Shannon  (ERRD).US  EPA  Region 

2,290  Broadway,  18th  Floor.New 

York.  NY  10007-1866.(212)  637-4260 
Alida  Karas  (ERRD).LIS  EPA  Region 

2.290  Broadway.New  York.  NY 

10007-1866.(212)  637-^276 
Todd  Richardson  (3HS50).US  EPA 

Region  3.841  Chestnut 

Bg.Philadelphia.  PA  19107.(215) 

814-5264 
Ann  Cole  (4VVD-FFB).US  EPA  Region 

4.61  Forsyth  St..  SW.Atlanta.  GA 

30303.(404)  562-9638 
Alan  Gebien  (SE-5l),US  EPA  Region 

5.77  W.  Jackson  Blvd. .Chicago,  IL 

60604.(312)886-1304 
Philip  Ofosu  (6SF-RA).US  EPA  Region 

6.1445  Ross  Avenue.Dallas,  TX 

75202-2733.(214)  665-3178 
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D.  Karla  Asberry  (FFSC),US  EPA  Region 

7.726  Minnesota  Avenue, Kansas  City, 

KS  66101.(913)  551-7595 
Stan  Zawistowski  (EPR-F).US  EPA 

Region  8,999  18th  Street,  Suite 

SOO.Denver,  CO  80202-2466,(303) 

312-6255 
Avonda  East  (SFD-8-2),US  EPA  Region 

9.75  Hawthorne  Street,San  Francisco, 

CA  94105,(415)  744-2468 
Mark  Ader  (ECL-115).US  EPA  Region 

10,1200  Sixth  Avenue, Seattle,  WA 

98101,(206)553-1808 
Monica  Lindeman  (ECL,  SACU2),L)S 

EPA  Region  10,1200  Sixth 

Avenue,Seattle.  WA  98101,(206)  553- 

5113 

2.0  Revisions  of  the  Previous  Docket 

Following  is  a  discussion  of  the 
revisions  of  the  previous  docket, 
including  additions,  deletions,  and 
corrections. 

2.1  Additions 

Today,  39  facilities  are  being  added  to 
the  docket,  primarily  because  of  new 
information  obtained  by  EPA  (for 
example,  recent  reporting  of  a  facility 
pursuant  to  RCRA  sections  3005,  3010. 
or  3016  or  CERCLA  section  103).  SARA, 
as  amended  by  the  Defense 
Authorization  Act  of  1997,  specifies 
that,  for  each  Federal  facility  that  is 
included  on  the  docket  during  an 
update,  evaluation  shall  be  completed 
in  accordance  with  a  reasonable 
schedule. 

Of  the  39  facilities  being  added  to  the 
docket,  0  are  facilities  that  have 
reported  to  the  NRC  the  release  of  a 
reportable  quantity  (RQ)  of  a  hazardous 
substance.  Under  section  103(a)  of 
CERCLA,  a  facility  is  required  to  report 
to  the  NRC  the  release  of  a  hazardous 
substance  in  a  quantity  that  equals  or 
exceeds  the  established  RQ.  Reports  of 
releases  received  by  the  NRC,  the  U.S. 
Coast  Guard  (USCG),  and  EPA  are 
transmitted  electronically  to  the 
Transportation  Systems  Center  at  the 
U.S.  Department  of  Transportation 
(DOT),  where  they  become  part  of  the 
Emergency  Response  Notification 
System  (ERNS)  database.  ERNS  is  a 
national  computer  database  and 
retrieval  system  that  stores  information 
on  releases  of  oil  and  hazardous 
substances.  Facilities  being  added  to  the 
docket  and  facilities  already  listed  on 
the  docket  for  which  an  ERNS  report 
has  been  filed  are  identified  by  the 
notation  "103(a)"  in  the  "Reporting 
Mechanism"  colunm. 

h  is  EPA's  policy  generally  not  to  list 
on  the  docket  facilities  that  are  small- 
quantity  generators  (SQG)  and  that  have 
never  generated  more  than  1 ,000 
kilogremis  (kg)  of  hazardous  waste  in 


any  single  month.  If  a  facility  has 
generated  more  than  1 ,000  kg  of 
hazardous  waste  in  any  single  month 
(that  is,  if  the  facility  is  an  episodic 
generator),  it  will  be  added  to  the 
docket.  In  addition,  facilities  that  are 
SQGs,  but  that  have  reported  releases 
under  CERCLA  section  103  or 
hazardous  waste  activities  pursuant  to 
RCRA  section  3016  will  be  hsted  on  the 
docket  and  will  undergo  site  evaluation 
activities,  such  as  a  PA  and,  when 
appropriate,  an  SI.  All  such  facilities 
will  be  listed  on  the  docket,  whether  or 
not  they  are  SQGs  pursuant  to  RCRA.  As 
a  result,  some  of  the  facilities  that  EPA 
is  adding  to  the  docket  today  are  SQGs 
that  had  not  been  listed  on  the  docket 
but  that  have  reported  releases  or 
hazardous  waste  activities  to  EPA  under 
another  reporting  provision. 

In  the  process  of  compiling  the 
docimients  for  the  Regional  repositories, 
EPA  identified  a  number  of  facilities 
that  had  previously  submitted  PA 
reports,  SI  reports.  Department  of 
Defense  (DOD)  Installation  Restoration 
Program  (IRP)  reports,  or  reports  under 
another  Federal  agency  environmental 
restoration  program,  but  do  not  appear 
to  have  notified  EPA  under  CERCLA 
section  103.  Section  120(c)(3)  of 
CERCLA  requires  that  EPA  include  on 
the  docket,  among  other  things, 
information  submitted  under  section 
103.  In  general,  section  103  requires 
persons  in  charge  of  a  facility  to  provide 
notice  of  certain  releases  of  hazardous 
substances.  The  reports  under  various 
Federal  agency  environmental 
restoration  programs  may  contain 
information  regarding  releases  of 
hazardous  substances  similar  to  that 
provided  pursuant  to  section  103.  EPA 
believes  that  CERCLA  section  120(c) 
authorizes  the  agency  to  include  on  the 
docket  a  facility  that  has  provided 
information  to  EPA  through  documents 
such  as  a  report  under  a  Federal  agency 
environmental  restoration  program, 
regardless  of  the  absence  of  section  103 
reporting.  Therefore,  some  of  the 
facilities  that  EPA  is  adding  today  are 
being  placed  on  the  docket  because  they 
have  submitted  the  documents 
described  above  that  contain  reports  of 
releases  of  hazardous  substances. 

EPA  also  includes  privately  owned, 
government-operated  (POGO)  facilities 
on  the  docket.  CERCLA  section  120(c) 
requires  that  the  docket  contain 
information  submitted  imder  RCRA 
sections  3005,  3010,  and  3016  and 
CERCLA  section  103,  all  of  which 
impose  duties  on  operators  as  well  as 
owners  of  facilities.  In  addition,  other 
subsections  of  CERCLA  section  120  refer 
to  facilities  "owned  or  operated"  by  an 
agency  or  other  instrumentality  of  the 


Federal  government.  That  terminology 
clearly  includes  facilities  that  are 
operated  by  the  Federal  government, 
even  if  they  are  not  owned  by  it. 
Specifically.  CERCLA  section  120(e). 
which  sets  forth  the  duties  of  the 
Federal  agencies  after  a  facility  has  been 
listed  on  the  NPL,  refers  to  the  Federal 
agency  that  "owns  or  operates"  the 
facility.  In  addition,  the  primary  basis 
for  assigning  responsibility  for 
conducting  PAs  and  Sis,  as  required 
when  a  facility  is  listed  on  the  docket, 
is  Executive  Order  12580,  which  assigns 
that  responsibility  to  the  Federal  agency 
having  "jurisdiction,  custody,  or 
control"  over  a  facility.  An  operator  may 
be  deemed  to  have  jurisdicrtion.  custody, 
or  control  over  a  facility. 

2.2  Deletions 

Today.  16  facilities  are  being  deleted 
from  the  docket  for  various  reasons, 
such  as  incorrect  reporting  of  hazardous 
waste  activity,  change  in  ownnership. 
and  exemption  as  an  SQG  under  RCRA 
(40  Code  of  Federal  Regulations  (CFRj 
Part  262.44).  Facilities  being  deleted  no 
longer  will  be  subject  to  the 
requirements  of  CERCLA  section  120(d). 

2.3  Corrections 

Changes  necessary  to  correct  the 
previous  docket  were  identified  by  both 
EPA  and  Federal  agencies.  The  changes 
needed  varied  from  simple  changes  in 
addresses  or  spelling  to  corrections  of 
the  recorded  name  and  ownership  of  a 
facility.  In  addition,  some  changes  in 
the  names  of  facilities  were  made  to 
establish  consistency  in  the  docket. 
Many  new  entries  are  simply 
corrections  of  typographical  errors.  For 
each  facility  for  which  a  correction  has 
been  entered,  the  original  entry 
(designated  by  an  "O").  as  it  appeared 
in  the  February  12,  1988  notice  or 
subsequent  updates,  is  showTi  directly 
below  the  corrected  entry  (designated  by 
a  "C")  for  easy  comparison. 

3.0    Process  for  Compiling  the  Updated 
Docket 

In  compiling  the  newly  reported 
facilities  for  the  update  being  published 
today,  EPA  extracted  the  names, 
addresses,  and  identification  numbers  of 
facilities  from  four  EPA  databases — 
ERNS,  the  Biennial  Inventory  of  Federal 
Agency  Hazardous  Waste  Activities,  the 
Resource  Conservation  and  Recover\' 
Information  System  (RCRIS),  and  the 
Comprehensive  Environmental 
Response.  Compensation,  and  Liability 
Information  System  (CERCLIS) — that 
contain  information  about  Federal 
facilities  submitted  under  the  four 
provisions  listed  in  CERCLA  section 
120(c). 
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K\tt'n>ivf  I  iimputiT  i  linkN  (  ()iii|).irf(l 
the  (  urriMil  dix  ki't  list  with  tiii" 
llltnrmdtioil  uht.UIK'd  trniii  the  (i.ll.lh.iM's 

Kicntifit'd  ihnvf  tn  (Iftcrminc  whu  h 
f<u:ililifs  wtTi'    m  f.K  I    iii'ulv  n-fxirti'ii 
diui  (iiidlifii'tl  tor  UK  liisiDi)  iii\  the 
updatt'   In  spit"  nt  tlic  (|u<ilit\  .issur.iiu  >• 
t^fforls  EPA  has  iindfrt.il.fii   staff ovvufd 
or  pnvatflv  i)vvnf(l  ta(  ditifN  tliat  arf  imt 
iip»'ralt'd  l)v  thf  I'fdfral  ^ovfrnniful 
mav  havf  hfon  ini  hidfd   Such  prnt)lfms 
arf  cHusfd  hv  procfilnrfs  historu  alh 
usfd  to  rfport  and  track  data  on  Ffdfr.d 
tai  ditifs.  HF'A  is  working  to  rfsolvf 
thf m   Kf prfsf ntativfs  of  ['fdf ral 
a^f ni  ifs  arf  askfd  to  wrilf  to  KF'As 
dockft  roorduiator  at  thf  follownig 
addrfss  if  rfvisions  of  this  updatf 
information  arf  nf(  f ssarv   Ffdfral 
Agfncv  Hazardous  Wastf  ( iornphaiic  f 
Dockft  ( ioordinator.  l'f<ifral  f"a(  ilitifs 
Knforcfiufnt  Offic  f  (Mail  Cndf  ..'JhlAl. 
US   EnviroiuHf  ntal  I'rotft  tion  Agfiit  \ 
401  M  Strt-ft.  S  VV     WashinKtmi,  n  {. 
2l)4h() 

4.0     Facilities  Not  Included 

.\s  fxplairifd  ill  thf  prfainblf  to  tfif 
oriKinal  dockft  (5  1  VK  42Ht)|   thf  licM  kft 
dofs  not  nil  liidf  the  followiiiv; 
catfgorif  s  of  tai  ilitif  s  Inotf .  hi  wf  vf  r 
that  any  of  thfSf  tvjifs  of  facihtjfs  iiia\ 
whfn  appropnatf ,  hf  listfd  on  thf  .\l'l.) 

•  Facihtifs  fornifrU  owiifd  ()v  a 
Ffdfral  agfncv  and  now  pnvatf  1\ 
owiifd  will  not  hf  listfd  on  thf  do(  kf t 
Howfvor.  fa(  ilitifs  that  arf  now  owiifd 
hv  anothfr  Ffdfral  agf iii  \  will  rfin.nii 
on  thf  dockf't  ancl  thf  rf s[)onsihilit\  tor 
( ondiicting  I'.Xs  and  Sis  v\  ill  rf  st  witli 
thf  currf  11'  owtifr 

•  SQCis  tfiat  ha\f  iifVfr  priniiii  fd 
morf  th.in  1. ()()()  kg  of  ha/.irdous  w.isif 
in  anv  siiiglf  month  and  th.it  fi.ivf  not 
rf[)ortfd  rflf.isfs  undf  r  ( ^FKCLA  sfitioii 
10. t  or  ha/.irdous  w.istf  <i(  tivilifs  iindfr 
RCKA  sf(  tion  JOlt)  will  not  hf  h.stfii  mi 
thf  do(  kft 

•  Fa(  ilitif s  th.it  arf  solf  1\ 
traiisportf rs,  as  rfportfd  undfr  K('.K.\ 
sf(  tioii  ,!()ll),  \si!l  nut  hf  listfd  mi  thf 
do(  kf  t 

5.0     lnf()rmalion  (liintained  on  Docket 
Listing 

.■\s  disc  ussfd  ,ihu\f    thf  upii.ilf 
information  hflow  is  dividfd  into  thrff 
sfparatf  sf(  tioiis    I'hf  first  sfi  lion  i-,  ,i 
list  of  iifw  f.icililifs  th.it  .irf  hf  iiig  .iddfd 
to  thf  do(  kf t    I'hf  sf(  olid  sf(  tion  is  ,i 
list  of  fa(  ditifs  th.it  ,irf  lif  iiig  df  Iftfd 
from  ihf  dockfl    Ihf  third  -^fi  timi 
(  omprisfs  (  urrfi  timis  ot  inform. ition 
iiu  ludfd  on  thf  doi  kft   l!,t(  h  t.ii  ilit\ 
listfd  tor  thf  upd.itf  li.is  hffii  .issigiii'd 
.1  (  iidf(sl  th.it  indu  .itfs  .i  morf  spf<  ifu 
rf.isoii(s)  for  thf  .idditioii.  dflftimi.  or 


I  iirrf(  timi   Thf  codf  kf\  prfi  fdfs  thf 

lists 

SAK.\.  as  .mifndfd  h\  thf  Df ffrisf 
.\uthori/.ation  .Xc  t  of  1447.  s[)f(  ifics 
tti.it,  for  f.K  h  Ffdfr.il  fac;ilit\  that  is 
iiK  hidfd  on  thf  doi  kft  during  dn 
updatf,  fvaluation  shall  hf  complftfd 
111  a(  cordaiK  f  with  a  rfasonahlf 
s(  hfdulf  Thfrfforf ,  all  facilitifs  on  thf 
.idditions  list  to  this  twelfth  (iockft 
updatf  must  suhmit  a  PA  and,  if 
warrantfd,  .in  SI  to  KP.\   Thf  F'.-\  must 
nil  ludf  fxisting  information  ahout  a  sitf 
.iiid  Its  surrounding  fn\  ironmfnt, 
IIK  hiding  a  thorough  fxamination  of 
human,  food-(.hain,  and  f nvironmfntdl 
targfts,  potfntial  wastf  soun  fs,  and 
migration  pathways   P'rom  information 
111  thf  P.\  or  othfr  inform.ition  ( iiming 
t(i  FP.\  s  attfntion,  EVA  will  dftfrminf 
w  tifttifr  a  follow-uf)  ,SI  IS  rfquirfd   .-Kn 
SI  .uigmfnts  thf  data  ( ollfctfd  in  a  PA, 
.\n  ,SI  mav  rf fli^ct  sampling  and  othfr 
fif Id  data  that  arf  usfd  to  dftfrminf 
wtifltifr  further  <ii  tion  or  invfstigation 
IS  .qipropnatf   This  polic  \  includes  anv 
f.K  ilitv  for  which  thfre  is  a  change  in 
ttif  idfntit\  of  thf  rfsponsiblf  Ffdfral 
agf IK  V   Thf  reports  should  be  submittfd 
to  tlif  Ffdfral  fai  ilitifs  <  oordinator  in 
thf  .ippropridtf  FPA  Regional  office 

The  facilities  listed  in  each  section  are 
organizfd  l)v  statf  and  thfii  grouped 
.ilphaliftK  allv  within  fach  state  b\'  the 
Ifdfral  agent  v  responsible  for  the 
f.K  ilit\    I'ndfr  fai  h  statf  hfading  is 
li,stf<l  ttif  ii.iiiif  ciuii  addrfss  of  thf 
f.ii  ilit\ .  thf  Ffdfral  agfncv  responsiblf 
fur  thf  fai  ilitv.  thf  statutory  proyision(s) 
undfr  which  thf  facility  was  rfportf(f  to 
1!1'.\,  iind  thf  corrf(  tion  (  o(if(s) 

rtif  statutory  provisions  under  which 
.1  f.K  ility  reported  are  listfd  in  a  (  iilumii 
tillfd     Reporting  Mei  lianism 
.Xpplicablf  HUM  hanisms  are  listed  for 
f .11  h  fai  ihtv    for  fxamplf  U)10.  :i01h. 
.mil  lOKi  1 

Ttif  (  omplftf  list  of  Ffdfral  fai  ilitifs 
ill, it  now  makf  u[)  thf  dockft  and  thf 
list  of  f.ii  ilitifs  I  lassifi(>d  as  no  turthfr 
rfiufdi.tl  ai  tion  [ilaniifd  (\FR.\P)  ,irf 
not  lifing  published  to(ia\    Howf\fr.  ttic 
lists  .irf  .ly.iilatilf  to  iiitfrfstfd  partifs 
.iiid  1  .ill  t)f  olitaiiifd  t)v  ( ailing  thf  HQ 
Dockft  Coordinator  at  I20JI  St>4-J4t>H 
,\s  iif  tiida\  ,  itif  total  numtifr  of  Federal 
lai  ilitifs  tti.it  .ippf.ir  on  ttif  doi  kft  is 
J, JO') 


(ruivi  K   HiHiks. 

/',;ri  i<  !  h-ii'-Ki!  l-,h  1 1  it  !>••<  Enforcement 

I  It',  , 

Docket  Revisions 

( ^.itfgorif  s  of  Kf  \  isimis  for  Docket 
I  pd.itf  h\  ( !nrr.>ction  (iode 


(Aitfgorifs  far  Dflt'tion  oj  Facilities 

1 1 )  Small-Quantity  CJenerator 
[2]  Not  Federally  Owned 

(3)  Formerly  Federallv  Owned 

(4)  No  Hazardous  Waste  Cienerated 

(.S)  (This  correction  code  is  no  longer 
used  ) 

((i)  Redundant  Listing/.Site  on  Facility 

(7)  Combining  Sites  Into  One  Facility/ 
Entries  Combined 

(81  Does  .Not  Fit  Facility  Definition 

(4|  (This  (  orrection  code  is  no  longer 
used  ) 

(10)  (This  (orrection  code  is  no  longer 
used  ) 

(11)  (This  corre(  tion  c:ode  is  no  longer 
used  ) 

(12)  (This  correction  code  is  no  longer 
used  ) 

(i:i|  (This  correction  code  is  no  longer 
used  ) 

(141  (This  correi  tion  code  is  no  longer 
used  ) 

('atfiinnf's  tor  Addition  of  Facilities 

(15)  Small-Quantity  Generator  With 
Either  a  RCR.^  .3016  or  CERCL-X  10.3 
Reporting  Mechanism 

(It))  One  Entry  Being  .Split  Into  Two/ 
Federal  Agency  Responsibility  Being 
Split 

(17)  New  Information  Obtained 
Showing  That  Fat  ility  Should  Be 
Included 

(IH)  Facilit\  Was  a  Site  tm  a  Facility 
That  Was  Disbanded.  Now  a  Separate 
Fat  ility 

(14)  Sites  Were  Combined  Into  One 
Facility 

(14A)  .New  Facility 

(jitei;ones  tor  (jirrections  ol 
Intorniation  Ahout  Facilities 

(JO)  Reporting  Provisions  Change 

(20,A)  Typo  C;orre(,tif)n'Name  Change/ 
.■\ddress  Change 

(21)  Changing  Responsible  Federal 
•Agencv  (New  Responsible  Federal 

Agency  Has  18  Months  to  Submit  PA) 

(22)  Changing  Responsible  Federal 
.Agency  and  Facility  Name  (New 
Responsible  Federal  Agency  Has  18 
Months  to  Submit  PA) 

(23)  New  Reporting  Mechanism  Added 
at  Update 

(24)  Reporting  Mechanism  Determined 
to  Be  .Not  Applicable  After  Review  tif 
Regional  Files 

Note:  Fiirthfr  irifiirniatKiii  cin  definitions  til 
I  .itr^iint's  I  Hn  tie  i)t)tiiini'(i  li\  i  .illing  Ihe  HQ 
Do,  k.'t  (  .(lunlinriliir  ,il  (J()2|  .i(i4-24()H 
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Federal  Agency  Hazardous  Waste  Compliance  Docket  Update  #12  Additions 


Facility  name 


Facility  address 


City 


FS-TONGASS  NF   BO- 
HEMIA BASIN  EXPLO- 
RATION CAMPS 

BLM-SOURDOUGH  LIT- 
TLE BEAR  CAMP 

FWS-ALASKA  MARITIME 
NWR   TIGALDA  is- 
land AWS 

NPS-CAPE 
KRUSENSTERN  NM 
MULGRAVE  AFS 


NPS-KATMAI  NP 
BROOKS  CAMP 

NPS-NOATAK  NP&P 
BURIAL  LAKE  MILI- 
TARY CAMP  7  LAND- 
FILL 


NPS-NOATAK  NP&P 
DESPERATION  LAKE 
MILITARY  CAMP  AND 
LANDFILL 


NPS-NOATAK  NP&P 
FENIAK  LAKE  MILI- 
TARY CAMP  &  LAND- 
FILL. 


FDA  NATIONAL  CEN- 
TER FOR  TOXI- 
COLOGICAL  RE- 
SEARCH 

EL  DORADO  NATIONAL 
FOREST 

LOS  ANGELES  AIR 
FORCE  BASE 

LOS  ANGELES  AIR 
FORCE  BASE 

US  BORDER  PATROL 
STATION 

FORT  LOGAN  NA- 
TIONAL CEMETERY 

US  COAST  GUARD 
ACADEMY 

FS-NATIONAL  TREE 
SEED  LAB 

VA  MEDICAL  CENTER 

US  COAST  GUARD 
COMMUNICATIONS 
CENTER 

US  COAST  GUARD 
SUPPORT  CENTER 

US  EPA  REGION  3 
CHEMICAL  METALS 
SITE 

NIH  ANIMAL  CENTER 

FS-BALDWIN  ADMIN 

SITE 
DEFENSE  REUTILIZA- 

TION  &  MARKETING 

SERVICES 
172ND  AIRLIFT  WING 
BIA  BRANCH  OF 

ROADS  CHEU 
BIA  CHINLE  BOARDING 

SCHOOL 
BIA  TUBA  CITY  INDIAN 

MEDICAL  CENTER 


E  SIDE  YAK08Y  IS- 
LAND N  END 
LISLANSKY  STRAIT 

RICHARDSON  HWY  35 
Ml  N  OF 
GLENNALLEN 

30  Ml  E  OF  KUTAN 
54  04  48"  N. 
165  0327"  W 

30  Ml  NW  OF 
KOTZEBUE  67  SSOO" 
N,  163  5900"  W  188 
NORTHWEST  ARC- 
TIC 

30  Ml  W  OF  CY 
NAKNEK  LAKE 

T12S  R31  W  NORTH 
BOUNDARY,  UMIAT 
MERIDIAN  (IN 
NORTH  SLOPE  BOR- 
OUGH) 68  2600"  N 
159  1000"  W  188 
NORTHWEST  ARC- 
TIC 

T34N  R1W&R1E  ON 
SEC  LINE  KATEEL 
RIVER  MERIDIAN 
68  19'40"  N 
158  44-53"  W  188 
NORTHWEST  ARC- 
TIC 
T33N  R2E&R3E  ON 
SEC  LINE  KATEEL 
RIVER  MERIDIAN  (IN 
NORTH  SLOPE  BOR- 
OUGH) 68  1507"  N, 
158  18'38"  W  188 
NORTHWEST  ARC- 
TIC 
3900  NCTR  RD  


HOONAH 


GLENNALLEN 


AKUTAN 


KOTZEBUE 


KING  SALMON 
NOATAK  


NOATAK 


NOATAK 


R14-T14N  R10E-T13N 

R19E-T9N 
2400  E  EL  SEGUNDO 

BLVD 
2400  PACIFIC  AVE 

225 KENNEY       


SHERIDAN  AND  HAMP- 
DEN AVENUE. 
MOHEGAN  AVE   


RIGGINS  MILL  RD 

1  FREEDOM  WAY 
900  FERRY  STREET 


427  COMMERCIAL  ST 

2001  &  2103  ANNAP- 
OLIS RD 


, JEFFERSON 

EL  DORADO 
EL  SEGUNDO 
SAN  PEDRO  ... 

EL  CAJON  

DENVER    

NEW  LONDON 
DRY  BRANCH 


AUGUSTA  

MARSHFIELD 


BOSTON       . 
BALTIMORE 


ELMER  SCHOOL  ROAD     POOLESVILLE 
650  N  MICHIGAN  AVE         BALDWIN  


74  N  WASHINGTON  BATTLE  CREEK 


141  MILITARY  DRIVE 
371  HWY  BLK  6  SHOP 

7  Ml  S 
HWY  191  15  Ml  NOF 

CHINLE 
T  C  167  N  MAIN  ST 


JACKSON    

FARMINGTON 

MANY  FARMS 

TUBA  CITY   


State 


AK 


AK 
AK 

AK 
AK 


AK 


AR 

CA 

CA 

CA  , 

CA  . 

CO. 

CT  . 

GA  . 

GA. 
MA. 

MA. 
MD  , 

MD 
Ml  .., 


Ml 


MS 
NN 

NN 

NN 


Zip 
code 


Agency 


Reporting  mech- 
anism 


Correction 
code 


99829  ,  AGRICULTURE 


AK  99588     INTERIOR 


99553     INTERIOR 
99752     INTERIOR 


I  INTERIOR 
99761      INTERIOR 


103c 


103c 


103c 


103c 


AK  99761     INTERIOR 


99761     INTERIOR 


103c 


103c 


103c 


72079     HEALTH  AND  HUMAN 
SERVICES 


3010 


95623 

AGRICULTURE  

103c 

90245 

AIR  FORCE          

3010 

90731 

AIR  FORCE 

3010 

92020 

JUSTICE 

103c 

80236 

VETERANS  AFFAIRS  .... 

103c 

06320 

TRANSPORTATION     .... 

3005    3010 

31020 

AGRICULTURE 

3010 

30904 
02050 

VETERANS  AFFAIRS  ... 
TRANSPORTATION    

3010 
103c 

1 

02109 

TRANSPORTATION  

3010 

21230 

EPA            

3010 

20837 
49304 

HEALTH  AND  HUMAN 

SERVICES 
AGRICULTURE      

3010 
3010 
3010 

3010 
3010 

3010 

49017 

DEFENSE   

39208 

AIR  FORCE  

87499 

INTERIOR     

86538 

INTERIOR  

86045 

INTERIOR 

3010 

19A 
19A 
19A 

19A 

19A 

19A 


19A 


19A 


19A 

19A 

19A 

19A 

19A 

ISA 

19A 

19A 
19A 

19A 

19A 

19A 
19A 
19A 

19A 
19A 

19A 

19A 
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FEDERAL  AGENCY  HAZARDOUS  WASTE  COMPLIANCE  DOCKET  UPDATE  #12  ADDITIONS— Continued 

Agency 


f  acilitv  ddfl'e'is 


FRANKLIN  D  RtX) 

SEVEir  LIBHARV 
PBS  DLA  DNSC 

VOORHEtSVItlS 

DEPOT 
LlA    MARION  ENGR 

DEPOT  EAST 
FORMER  LORDSTOWN 

ORDNANCE  DEPOT 
BRADFORD  ISLAND 

LANDFILL 

FORMER  BADLANDS 

BOMBING  RANGE 

IIMPACT  AREA) 
FORMER  BLACK  MIL  IS 

ARMY  DEPOT 
US  COAST  GUARD 

SHORE  SIDE  DE 

TACHMENT  PAR 
DEPARTMENT  OF  COM 

MERGE 
GODDARD  SPACE 

FLIGHT  CENTER 

WALLOPS  FLIGHT  FA 

CILITY    ISLAND 
FLAMINGO  BAY  ARMY 

TEST  AREAS 

FORMER  FT 

SEGARRA 
SUNDANCE  F>M   i  SITF 


-,11  ALBANY  POST  HD 
-,H'-.i)  Of  POT  HL) 

.   MILt   LAST  OF   PAT 
TON  PIKF 
'>?:U.'  TOD  SW  NO  1  1 

T.'N  R:F   S22  S.'2 
SW  *    WILLAME  TTf 
MERIDIAN 

">  MILES  NORTH  0^ 
KYLt 

IGLLX)  

•OO  COAST  GUARD  RD 


K)  BOX  6-  F  16 
ROUTE  m53    


City 

HYDt    PARK    .. 


StaM 


Zip 

cod© 


Reporting  mech- 
anism 


Correction 
code 


NY 


AL  'AMONT      „ I  NY 


i2!i38  GENERAL  SERVICES 
ADMINISTRATION 

i?009  GENERAL  SERVICES 
ADMINISTRATION 


MARION  

WARREN         

CASCADE  loc:ks 


KYLf 


IGL(X) 


OH 
OH 
OR 

SO 

1 

so 


43302      ARMY 


44481      GENERAL  SERVICES 
ADMINISTRATION 

9"0i4     CORPS  OF  ENGI- 
NEERS CIVIL 


57752  ,  AIR  FORCE 


BUCHANAN   TN 


67735     AGRICULTURE      

38222     TRANSPORTATION 


WATt  R  ISLAND 


ARLINGTON 
WALLOPS  ISLAND 

ST    THOMAS 


MILES  NORTH  OF 
SUNDANCE 


SUNDANCE 


VA 
VA 

VI 


22202     COMMERCE 
23337     NASA      


3010 
3010 

103c  3010 
3010 
103c 

103c 


WY 


INTERIOR 


82729  ,  AIR  FORCE 


103c 


103c 


19A 
19A 

19A 
19A 
19A 

19A 


103c 

19A 

3010 

19A 

103c 

19A 

3010,  103a. 

16 

103c,  3016 

IftA 


19A 


FEDERAL  AGENCY  HAZARDOUS  WASTE  COMPLIANCE  DOCKET  UPDATE  #12  CORRECTIONS 


c 

0 


FdCility  rirfine 

DEWLINE  SIT!    11/ 
2    POINT  LAY 
LLRS 

DEWlINt    SITE  liJ 


FWS  ALASKA  MAHI 

TIME 

NWR  GREAT 

SITKIN  ISLAND 
FWS  ALASKA  MARI 

TIME  NWR 

LiREAT  SITKIN  IS 

LAND 
BLM  RED  DEVll 

MINE  WAS  It 

POND 


BLM  RED  Df  Vlt 

MINE  WASTi 

PONDS 
FORME F*  NAVA, 

ARCTIC  HE 

SEARCH  LAB 

ORATORY  HAK 

ROW 
BARROW  NAVAi 

ARCTIC  RF 

SEARCH  I  AH 

ORATORY 
REDSTONE  AHSf 

NAL 
REDSTONE  AHSf 

NAL  MISSllt 

COMMAND 
OUTLYING  LAND 

ING  FIELD  BARIN 


F  ,«rilrtv  rjdrtrBSS         |  C*y 

KASEGALIK  LA 

Gt)ON  CF4UKCHI 

SEA 
KASEGALIK  LA 

GfXX  CHUKCHI 

St  A 
M     S')   OS'  N    '  'ti  AliAK 

i>>   .'6-  W    .")  Ml       1 

Nf    OF   ADAK 


POINT  I  AY 


F'OINT  LAY 


."i  Ml  Nt   OF   AOAK         AOAK 


Slate 


Zip  code 


Agency 


Reporting  mecha- 
nism 


Correction 
code 


S(S  Ml  tX3WN 
KUSKOKWIM 
MVR  FR 
Sltt  TMUTL 
T 1  9N  R44W  S6 
h!     4')    V)'  N 
IS,'-     1  '   26'  W 

T  1  ^N  R44W  S»i  SF 
61     10    12'  N 
1 49    S6   40'  W 

MAIN  ST  4  Ml  N  OF 
I'Y  M  '9  42  N 
'  Sh     4i!     '  H  '  W 


F-IF  [)   [)t   wll 


HF  THEL 


HAH"()W 


MAIN  SI     ,1  Ml  N  .,)F        HARROW 


AK- 


AK 


AK 


AK 


AK 


99679     AIR  FORCE  3010    103c    3016 


99766     AIR  FORCE    3010.  103c    3016 


98546     INTERIOR 


99500     INTERIOR 


103c 


103c 


20A 


20A 


99656     INTERIOR      3016    103c 


20A 


1 ISAMK  CM  DRSMi 

i   MDH  USAMICOM 
DRSMI  K 


mE  dstone 
arsenalal 

huntsvilll 


2  MILES  EAST  OF  f  Ol  t  Y 

CITY 


AK 
AK 

AK 

^5898 

AL 

AL 


99559     INTERIOR     3016    103c 

j  I 

V4-23     NAVY   '   'OSc    3010 


20A 


99723     NAVY  I03c   3010 

I 


ARMY      3005    3010    3016  20A 

103c    103a 
35896     ARMY3006   3010 
j       3016    103c    103a 

36535     NAVY  I03c 


20A 
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0 
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c 


o 
c 


c 
o 

c 
o 
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FEDERAL  Agency  Hazardous  Waste  Compliance  Docket  Update  #12  Corrections— Continued 


Facility  name 


Facility  address 


City 


State 


Zip  code 


Agency 


Reporting  mecha 
nism 


Correction 
code 


BARIN  OUTLYING 
LANDING  FIELD 

USAG  FORT 
HUACHUCA 

FORT  HUACHUCA 

STANFORD  #2 

STANFORD  #2 

AIR  FORCE  PLANT 
42 

PLANT  *42  (ROCK- 
WELL INTER- 
NATIONAL) 

BLM-KERN  VALLEY 
SANITARY  LAND- 
FILL 

BLM-KERN  VALLEY 
LANDFILL 


FOLEY 
ATZS  EHB  FORT  HUACHUCA 


RCRA  UNITS 

W/2W'2SW/4  SEC- 
TION 31 

YAVAPAI  COUNTY 

20TH  ST  E  S  AVES 
0&  M 

2501  E  AVE   P 


T25S,  R33E   N'? 

SW<4SEC35 

MDM 
T25S  R33E,  SEC 

35,  N'j  SW'4 

MDM 
700  AMMUNITION 

RD 


FORT  HUACHUCA 
YUMA        


YUMA 
PALMDALE 


AL 
AZ 
AZ 
AZ 
AZ 

ca 

CA 


PALMDALE 

KERNVILLE  .  CA 

KERN  COUNTY  CA 

FALLBROOK   CA 


1  UNIVERSITY  CIR 


NAVAL  WEAPONS 
I      STATION  SEAL 
I      BEACH  DETACH- 
MENT 
FALLBROOK 

FALLBROOK  AMMUNITION  RD  FALLBROOK 

ANNEX,  NAVAL 
WEAPONS  STA 
TION  SEAL 
BEACH 

NAVAL  POST- 
GRADUATE I 
SCHOOL                   I 

MONTEREY  NAVAL      DEL  MONTE  AVE 
POSTGRADUATE 
SCHOOL 

U  S  CAPITOL  COM-     U  S  CAPITOL 
PLEX  BUILDING 

U  S  CAPITOL  COM-     U  S  CAPITOL 
PLEX  BUILDING 

CENTRAL  INTEL-  ROUTE  123 

LICENCE  AGEN- 
CY HO 

CENTRAL  INTEL-  ROUTE  123 

LICENCE  AGEN- 
CY HEAD-  I 
QUARTERS  | 

DOVER  AIR  FORCE      436  SPTG/CEVR  DOVER 

BASE  600  CHEVRON 

AVENUE  I 

DOVER  AIR  FORCE      436  SUC/CC  i  DOVER  AFB 

BASE 

FORMER  ORLANDO     2850  SEABEE 
NAVAL  TRAINING  STREET 


CA 


WASHINGTON 
WASHINGTON 
WASHINGTON 

LANGLEY  


CENTER-CSO 

ORLANDO  NAVAL 
TRAINING  CEN- 
TER 

NAVAL  AIR  STA- 
TION KEY  WEST 

KEY  WEST  NAVAL 
AIR  STATION- 
BOCA  CHICA 

DOBBINS  AIR  RE- 
SERVE BASE 

DOBBINS  AIR 
FORCE  BASE 

USA  FORT  COR- 
DON &  HO  USA 
SIGNAL  CENTER 

FORT  GORDON 
AND  NATIONAL 
SIGNAL  CENTER 

BLM-BLUe  DOME 
UNAUTHORIZED 
DUMP 

BLM-BLUE  DOME 
UNAUTHORIZED 
!      DUMP 


8  STREET'NTC 


BLDG  A827   BOCA 
CHICA  KEY 

NAVAL  AIR  STA- 
TION 

94  SPTC'CEV 


DOBBINS  AIR 
FORCE  BASE 

94  CSG/DE     I  MARIETTA   


HO  U  S   ARMY  SIG- 
NAL CENTER 

ATZHFE  EC  


HWY28  TION 
R30E  830 

T10NR30ESEC30 


MONTEREY  CA 

MONTEREY   ,  CA 

DC 
DC 
DC 

VA 

DE 

DE 
FL 

FL 

FL 
FL 

GA 
GA 
FORT  GORDON  GA 

FORT  GORDON  .  GA 

BLUE  DOME  ID 

BLUE  DOME  ID 


ORLANDO 
ORLANDO 


KEY  WEST 
KEY  WEST 


NAVY 


103c 


85613     ARMY      3010,  3016   103c 

103a   3005 


85613  ARMY 

86322  INTERIOR 

86322  INTERIOR 

93550  AIR  FORCE 

93550-0678  AIR  FORCE 

93238  INTERIOR  ., 


3010  3016   103c 

103a   3005 
103c       


103c 

3005.  3010  3016 

103c 
3005   3010   3016 

103c 

103c   3016     


INTERIOR  103c,  3016 

92028     NAVY  103c  3016   103a 

92058     NAVY       103c  3016   I03a 


93943     NAVY  3010   3016   I03a 

103c 

93943  NAVY   3010  3016  103a 

103c 


20515     ARCHITECT  OF  3010 

THE  CAPITOL 
20515     INTERIOR  3010 


20505     CIA  3010       

22043     CIA  3010   103c 


19902     AIR  FORCE 


19902     AIR  FORCE 


3005,  3010,  3016 
103c   103a 


3005   3010   3016 
103c    103a 
32803     NAVY  I03c 


30213     NAVY  103C  3010   103a 

33040     NAVY  !  3005   3010   3016 

103c   103a 

33042     NAVY  ■  3005.  3010   3016 

103c,  103a 

30069     AIR  FORCE  3016,  103c,  3010 

30069     AIR  FORCE  3016,  103c  3010 

30905     ARMY  ,  3005  3010,  3016 

103c   103a 

30905     ARMY  3005,  3010   3016 

I      103c,  103a 

83464     INTERIOR  i03c   3016 

83464  ,  INTERIOR  103c   3016 


20A 


20A 


20A 


2QA 


20A 


20A 


21 


20,  20 A 


20A 


20A 


20A 


20A 


20A 


20A 
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FEDERAL  Agency  Hazardous  Waste  Compliance  Docket  Update  #12  Corrections— Continued 


Facility  name 


Facilitv  address 


City 


C  BLMREEDERFIY 

ING  SERVICE 
AIRSTRIP  #2 
O  BLMREfcDERFLV 

ING  SERVICE 
I       AIRSTRlP»2 
C  8LM  GRACE  lUF 

GAL  DUMP 
O  BLM  GflACE  ILLf 

GAL  DUMP 
C  BLMHAMMETT 

DUMP 
O  BLM-HAMMET! 

DUMP 
C  BLMPESTClDE 

DUMP  RE  y 
NOLDS 
O  BLMPESTICIDE 

.       DUMP  SITE    REV 
I       NOLDS 
C         '  FERMI  NAriONAl 
ACCELERATOR 
LABORATORY 
O  FERMI  NATIONAL 

ACCELERATOR 
I       LABORATORY 
C         '  FORMER  NAVAL 
AIR  STATION 
GLENVIEW 
O  GLENVIEW  NAVAL 

AIR  STATION 
C  NAVAL   TRAINING 

CENTER  GREAT 
I       LAKES 
O  GREAT  LAKES 

NAVAL   TRAININLj 
CENTER 
C  GRISSOM  AIR  RE 

SERVE  BASE 
O  GRISSOM  AIR 

EORCE  BASE 
C  INDIANA  ARMY  AM 

MUNITION  PLANT 
O  INDIANA  ARMY   AM 

MUNITION  PLANT 
C  NAVAL  Si;RFACf 

WARFARE  Ct  N 
TER  CRANE  OiV! 
SION 
O  CRANE  NAVAL 

WEAPONS  SUP 

PORT  CENTE  H 

C  MCCONNELL  AlH 

FORCE  BASE 
O  MCCONNELL   AlH 

FORCE  BASE 
C  FORT  RILEY   iSt 

INFANTRY  OIV 
iMl 
O  FORT  Rllf  '   •'■' 

INFANTRY  Div' 

C  HO  lOlSr  AIM 

BORNE  DIV 
-  AASL  T 1 
F  T  CAMPHE  LL 

O  FORT  CAMPBEll 

C  USAARMC  H  FDHT 

KNOX 
O  ARMOR  SCHCX)l 

AND  CENTE  H  a: 

FORT  KNOX 
C  f  ORMEH  NAVAL 

ORDNANCE   ST  A 

'ION  LOUISVILLE 
O  LOUISVILLE   NAVAt 

ORDNANCE    SI  A 

TION 


TQS  RVE    S1,L  W' 
SE    '  . 

rciSHl.'E  SECl  i 


BUHl 


BUHL 


T10S  r:i9E  s;'4  ne 

SE  NE 
TIOS  R39E  SEC24 


GRACE    

GRACE 

TSS  R9E   S2B  St   NE      HAMMETT 
rsS  R9E  SEC2fl  HAMME  TT 

T?S  Raw  SJ'  REYNOLDS 


T,'SR3W  SECT' 


m  /NOlDS 


KIRK  HD  8.  PINE  ST       BATAVIA 
PO  BOX  '>(X) 


ROUTE    'b  S  S4 
KANE   COUNTY 

K)RMER  NAVAL 

AlH  STATION 

GLENVIEW 
NAVAL    AlH  STA 

TION 
..'601   PAUL    JONES 

STREET 

PUBLIC  WORKS 
CENTER  NIC 
SCE    BLDG  I  A 

4,(4  SPTG,CEV 

(OSTH  CSG  [)f 

'  '4S,'  MWY   r,J 

HlGHWAr  •).' 

CI  ARK  COUNTY 

((Xi  HWY   361  BIDG 

t.'fX)  CODE  r»S 


HI  DG  .'S'^i  CODE 
09.'V  MARTIN 
COUNTY 

.'rtOl   S  ROCK  M[i 

IH4  ■.:sllde 

iU  DC,    i,kl 

OICKMAN  AVi 

NUE 
BLDG    iHi 


AT  fN  AF  /H   DE'W 
E     P 


AE/H   n     E  CE 

liS   HW»      I.'   Wf  "i 

HW>    n  W 


IH  HlH    Ht  S'E  M 


SOUTHSIDE    1,1H 
MD^  4.' 


BATAVIA 


GLENVIEW 


GLENVIEW      

GREAT  LAKES 

GREAT  LAKES 

GRISSOM  AEB 
GRISSOM  AEB 
CHAHLESTOWN 
CHARLE  STOWN 
CRANE   ._ 


Cr-IANE 


«vif:(';rA        

//U  HITA         

I ',  )HT  mi  f  Y  

FOH!  Mil  t  y 

E  ORT  L.AMPBEL. 

FOH  I      AMPftE.; 
EOHT    KN(j« 
,  E  OR  r  KNOX 


,  OljlS^ll  LE 


LOUISVILLE 


State 


10 


10 
O 

to 

10 
10 

10 

K. 


N. 

L 


IN 
IN 
IN 
iN 

M 

M 

KS 
K8 
KS 

KS 


Kr 
KY 

KV 
KY 


Agency 

83316     INTERIOR 

I 
83316     INTERIOR       .. 

83241  INTERIOR 

83241  INTERIOR      ,.. 

8362'  INTERIOR      ... 

83627  INTERIOR 

836S0  INTERIOR      ,.. 


Reporting  mecha- 
nism 


83650     INTERIOR 
606-0     ENERGY 
60610     ENERGY 


103c 

^QOc 

103c  . 
103c. 
103c  . 
103c. 
103c  . 

103c. 


3005  3010  3016. 
103c 

3005  3010  3016 
103c 


60026  ,  NAVY  I  3005  3010.  3016. 

103c 


60026      NAVY 
60088     NAVY 


3005    3010    3016 

103c 
3005   3010   3016 

103c 


60008     NAVY     3005    3010    3016 

103c 


469' 


AIR  FORCE  3005   3010   3016 

103c    103a 

46971      AIR  FORCE   3005    3010    3016 

I       103c    l03a 

4'"i      ARMY  „ j  3005   3O10    3016 

103c 

4-111      ARMY 3005   3010   3016 

103c 

4  7S22  NAVY  3005  3010  3016 

!   103c,  103a 


4'522      NAVY    3006    3010    3016 

103c    103a 

6'210     AIR  FORCE  3005    3010    3016 

103c 

67221      AIR  EORCE  3005   3010   3016 

103c 

56442  ,  ARMY  3005    3010    3016 

103c    103a 

66442      ARMY  3005    3010    3016 

103c    103a 

42223  ,  ARMY  3006   3010   3016 

I  103c 


42223     ARMY      3005    3010    3016 

103c 

3005   3010   3016 

103a,  103c 

40121      ARMY  „.       3005    3010   3016 

I  103a    103c 


40121      ARMY 


40214     NAVY  3005    3010    3016 

103c 

40214     NAVY  3006    301 0   3016 

103c 


Correction 
code 


20A 


20A 


20A 


20A 


20A 


20A 


20A 


20A 


20A 


?0A 


20A 


20A 


20A 


20A 


20A 
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Facility  name 


Facility  address 


City 


State 


c 

HANSCOM  FIELD 

3245  ABG/CC  ENVI- 

HANSCOM AFB 

MA 

HANSCOM  AIR 

RONMENTAL 

FORCE  BASE 

SITE  66CES4/ 
CEVR  12TH 
GRENIER 
STREET 

0 

HANSCOM  AIR 
FORCE  BASE 

3245  ABG/DEEV 

BEDFORD 

MA 

c 

BELTSVILLE  AGRI- 
CULTURAL RE- 
SEARCH CENTER 

BUILDING  003 
BARC-WEST 
10300  BALTI- 
MORE AVENUE 

BELTSVILLE 

MD 

0 

BELTSVILLE  AGRI- 
CULTURAL RE- 
SEARCH CENTER 

BLDING  003  BARC- 
WEST 

BELTSVILLE 

MD 

c 

ANDREWS  AIR 
FORCE  BASE 

PERIMETER  RD 

ANDREWS  AFB 

MD 

0 

ANDREWS  AIR 
FORCE  BASE 

1 776  ABW/CC 

ANDREWS  AFB 

MD 

c 

ABERDEEN  PROV- 
ING GROUND 
(EDGEWOOD 
AREA) 

STEPA-SH-ER 

ABERDEEN 

MD 

o 

ABERDEEN  PROV- 
ING GROUND 

ATTN  STEAP-FE-M 

ABERDEEN 

MD 

c 

NAVAL  SECURITY 
GROUP  ACTIVITY 
WINTER  HARBOR 

10  FABBRI  GREEN 
STE  10 

WINTER  HARBOR 

ME 

0 

WINTER  HARBOR 

RT  186  

WINTER  HARBOR 

ME 

NAVAL  SECU- 

RITY GROUP  AC- 

TIVITY 

c 

K  1   SAWYER  AIR 
FORCE  BASE 

410  CES  DEEV 

GWINN     

Ml 

G 

K  1   SAWYER  AIR 
FORCE  BASE 

410CSG/DE  

GWINN 

Ml 

c 

NAVAL  AND  MA- 
RINE CORPS  RE- 
SERVE CENTER 
BRIDGETON 

10810  LAMBERT 
INTERNATIONAL 
BLVD 

BRIDGETON 

MO 

O 

BRIDGETON  MA- 
RINE CORPS 

10810  NATURAL 
BRIDGE  RD 

BRIDGETON 

MO 

c 

COLUMBUS  AIR 
FORCE  BASE 

US  HWY  45  NORTH 

COLUMBUS    

MS 

0 

COLUMBUS  AIR 
FORCE  BASE 

14  ABG/DE 

COLUMBUS  AFB 

MS 

c 

KEESLER  AIR 
FORCE  BASE 

508  L  STREET, 
81STCES/CEVC 

KEELSER  AFB  

MS 

0 

KEESLER  AIR 

508  L  ST     

KEESLER  AFB 

MS 

FORCE  BASE 

c 

CONSTRUCTION 
BATTALION  CEN- 
TER GULFPORT 

5200  CBC  2ND 
STREET 

GULFPORT  

MS 

o 

GULFPORT  NAVAL 
CONSTRUCTION 
BATTALION  CEN- 
TER 

33RDAVE     

GULFPORT  

MS' 

c 

POPE  AIR  FORCE 

43  CES/CEV  560  IN- 

POPE AIR  FORCE 

NC 

BASE 

TERCEPTOR  RD 

BASE 

0 

POPE  AIR  FORCE 
BASE 

560  INTERCEPTOR 
RD 

POPE  AFB  

NC 

c 

FORT  BRAGG  XVIII 
AIRBORNE 
CORPS 

BLDG  J  1737  KNOX 
ST 

FORT  BRAGG 

NC 

0 

FORT  BRAGG 

AFZA-DE-D                 t 

FORT  BRAGG 

NC 

c 

MARINE  CORPS 
AIR  STATION 
CHERRY  POINT 

US  HWY  101  &  US 
HWY  70 

CHERRY  POINT 

NC 

0 

CHERRY  POINT 

NC  HWY  101   1 

CHERRY  POINT 

NC 

MARINE  CORPS 

I 

AIR  STATION 

' 

c 

CONCRETE  MIS- 

DET 1  57  AD/DE 

CONCRETE  

NO 

1 

SILE  EARLY 

WARNING  STA- 

TION 

! 

0 

CONCRETE  MIS- 

DET 1  57  AD/DE 

CONCRETE  

NO 

SILE  EARLY 

WARNING  STA- 

TION 

Zip  code 


Agency 


Repotling  mecha- 
nism 


01731      AIR  FORCE 


3005   301C   3016 
103c    103a 


01731     AIR  FORCE  3005  3010  3016 

103c    103a"" 
20705     AGRICULTURE  3010   3016   103c 

I  I      ^^^^' 

20705     AGRICULTURE  3010   3016   103c 

103a 

20762     AIR  FORCE  3005   3010   3016 

103c 

20331      AIR  FORCE  3005   3010  3016 

103c 

21010     ARMY  ,  3005,  3010   3016 

I      103c,  103a 

21005     ARMY       3005   3010   3016 

103c   103a 
04693     NAVY      3010   103c 

04693     NAVY        3010   103c 

I  |. 

49843     AIR  FORCE  3005   3010   3016 

103c 

49843     AIR  FORCE  3005   3010   3016 

103c 

63044     NAVY        3010 

I  I 

63044     NAVY         3010    103c 

39701     AIR  FORCE  3005   3010  3016 

103c 
39701     AIR  FORCE  3005   3010   3016 

103 
39534     AIR  FORCE  3005,  3010,  3016 

103c 
39534     AIR  FORCE  3005   3010   3016 

103c 
39501      NAVY  3010   103c   103a 

39501     NAVY  3010,  103c.  103a 

28308     AIR  FORCE  3005   3010   103c 

3016 

28308     AIR  FORCE  3005  3010   i03c 

3016 

28307  ARMY  3010  3016.  103c 

;   103a  3005 

28307    ARMY '  3010.  3016,  I03c 

1 03a  3005 

28533     NAVY  j  3005  3010  3016 

I       103c 

28533     NAVY  :  3005   3010   3016 

103c 

58221  i  AIR  FORCE  103c   3010  3005 

I 

58221     ARMY j  103c   3010  3005 


Correct  lOr 

code 


20A 


20A 


20A 


20A 


20A 


20A 


20   20A 


20A 


20A 


20A 


20A 


20A 


20A 


21 
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:ket  Update  #12  Corrections— Continued 

Zip  code                     Agency 

friciiity  name 

Facility  address 
39(J2  ABW  DEEV 

Reporting  mecha-          Cofrection 
nism                          code 

c 

OFFUTT  AIR 
FORCE  BASF 

OFFUTT  AFB 
1 



NE 

68113     AIR  FORCE 

3005   3010   3016 
103c    103a 

20A 

lEXi 
OFFUTT  AIR 

FORCE  BASE 
CANNON  AIR 

FORCE  BASE 
CANNON  AIR 

FORCE  BASE 
HOLLOMAN  AIR 

FORCE  BASE 
HOLLOMAN  AIR 

FORCE  BASE 
SANDIA  NATIONAL 

LABORATORIES 
SANDIA  NATIONAL 

LABORATORIES 
BLM-CARLSBAD 

LANDFILL 
BLM-CARLSBAD 

LANDFILL 
NELLIS  AIR  FORCE 

BASE 

SS  CSfvDEEV 

BLDG  1      .'-")  CSCi 
DE 

.V  csg.de 

44  CSC  CC 
833  CSGDE 
ISI')  EUBANK  SE 

KIRKLAND  AFB 

EAST 
T21S  R27E  S27    W 

5    SE'4    SW'4 
T21SR27ES 

EC27NMPH 
4370  N  WASH 

INGTON  8LVD 

OFFUTT  AFB 
CANNON  AFB 
CANNON  AFB 
HOLLOMAN  AFB 
HOLLOMAN  AFB 
ALBUQUERQUE 
ALBUQUERQUE 
CARLSBAD 

r   AQI    CQAn 

NE 

NM 

NM 

NM 

NM 

NM 

NM 

NM 

NM 

NV 

Rflii'vsnnfi    AIH  FORCE 

3005   3010   3016 

0 

8ai03     AIR  FORCE         

103c    103a 
3006   3010   3016            20A 

C 

88103     AIR  FORCE      

103c 
3005   3010   3016 

o 

ftM.'W)     AIR  FORCE          

103c 
3005   3010   3016            20A 

c 

88330     AIR  FORCE    

103c   103a 
3005   3010   3016 

0 

87123     ENERGY         

103c   103a 
3005   3010   3016            20A 

c 

87116     ENERGY          

103c   103a 
3005   3010   3016 

u 

103c   103a 
103c  3016    

20A 

c 

INTERIOR      

103c   3016 

o 

89191      AIR  FORCE    

3005  3010   3016            20A 

c 

103c   103a 

NELLIS  AIR  FORCE 

BASE 
SENECA  ARMY 

DEPOT 
SENECA  ARMY 

DEPOT 
NIAGARA  FALLS 

STORAGE  SITE 
NIAGARA  FALLS 

STORAGE  SITE 

KNOLLS  ATOMIC 
POWER  LABOR  A 

STE  1  1  7 
S-y*  OSW  DE 

5/86  STATE  ROUTE 

96 
HT  96           

NELLIS  AFB     

ROMULUS        

ROMULUS        

MV 
NY 
NY 
NY 
NY 

NY 

89191      AIR  FORCE   

3005.  3010   3016 

0 

c 
o 

14541      ARMY    

14541      ARMY  

14092     ENERGY          

103c.  ia3a 

3005  3010   3016            20A 
103c 

3006  3010,  3016,        [ 

1397  PLETCHER 
ROAD 

EAST  OF  ROUTE 
18    NORTH  OF 
PLETCHER 

2401  RIVER  RD 

103c 
3016    103c  

20A 

c 

14092     ENERGY        

3016    103c 

3005  3010.  3016, 
103c 

0 

NISKAYUNA     

12309     ENERGY         

20A 

c 

TORY 
KNOLLS  ATOMIC 

POWER  LABOR A 

TORY  KNOLLS 

SITE 
BROOKHAVEN  NA 

TIONAL  LABORA 

RIVER  RD 

S3  BELL  AVE  BLDG 
464 

NISKAYUNA    

1 

UPTON   

NY 
NY 

12301    1072     ENERGY        

3005  3010  3016 
103c 

3005   3010   3016 

0 

11973     ENERGY        

20A 

c 

103a   103c 

TORY 
BROOKHAVEN  HA 
TIONAL  LABORA 

S3  BELL   AVE 

UPTON    

NY 

11973     ENERGY           

3005   3010   3016 
1       103a   103c 

o 

TORY 
NAVAL  WEAPONS 
INDUSTRIAL  RE 
1       SERVE  PLANT 
CALVERTON 
CALVERTON 
NAVAL  WEAR 
!       ONS  INDUSTRIAL 
'       RESERVE  PLANT 
GLENN  RESEARCH 
CENTER  PLUM 
BROOK  STATION 
PLUM  BRCX.5K  STA 

noN 

FIELD  ARTILLfcHY 

TNG  CT 
FORT  SILL  HFLi) 

ARTILLER'' 
NORTH  SMITH 

FIELD  NIKE  (.ON 

TROl   AREA 
NORTH  SMITH 

FIELD  NIKE  CON 

TROL  AREA 
CHARLESTON  AiM 

KIRCE   BASE 
CHARLESTON  AiH 

FORCE  BASE 
SHAW  AlH  EOHl  f 

BASE 
SHAW  AlH  i-OHCt 

BASE 

GRUMMAN  Bl  VD 

WADING  RIVEH 
MANOR  RD 

6"0«.)  COLUMBUS 
AVE 

TAYLOR  ,i  COlLJM 
BUS  ROADS 
ERIE  COUNTV 

.■930  CURHIt    H[i 
ATTN  AT/R    B 

CALVERTON 

i 

CA:  VFHTON 

1 

1 

SANDUSKY 

SANDUSKY 
1 
FORT    SILL       

.   j  FORT   SIIL 

NORTH  SMITH 
HE  ID 

NOfUH  SMITH 
j       FiElD 

CHARLESTON 

,      CHARLESTON  At  B 

SHAW  AFB      

NY 
NY 

OH 

OH 

OK 
OK 

Rl 

R! 

1 

SC 
SC 
SC 
8C 

'1933     NAVY    „ 

'  103c    3016   3010            20A   23 

c 

o 

c 
o 
c 

i 

11933     NAVY   

448"0      NASA   „ 

44870      NASA   

73503  '  ARMY  

'3503     ARMY            

'  103c   3016          

'  3010   3016   103c 
103a  3005 

3005   3010   3016 
103c    103a 

3005    3010    3016 

103c 
3005    3010   3016 

20A 
20A 

.'.•4  OLD  (J<EORD 
ROAL) 

'  OLD  OKEORU 
ROAD 

4j.-  CSC.  DEEV 

l.r  AHiVCC     

us  CljIiEN  ST 

t8t  c:SG.LiE 

02876     AIR  FCRCE  

103c 
103C  20A 

c 

.S?H7fi     AIR  FORCE 

109c 

20A 
20A 

o 

c 
o 
c 
o 

I 
29404  '  AIR  FORCE 

-■9404     AlR  FORCE 

29152      AIR  FORCE 

29152     AIR  FORCE 

1 

3005   3010   3016 

103c 
3005    3010    3016 

103c 
3005   3010   3016 

SHAW  APB    

103c 
3005   301 0    3016          , 

l03c                           1 

C 

o 


C 
0 

•c 


c 
o 
c 


o 
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Facility  name 


Facility  address 


City 


State 


Zip  code 


Agency 


Reporting  mecha- 
nism 


Correction 
code 


USATC  &  FORT 
JACKSON 

FORT  JACKSON 
AND  TRAINING 
CENTER 

MARINE  CORPS 
AIR  STATION 
I      BEAUFORT 

BEAUFORT  MA- 
RINE CORPS  AIR 
STATION 

ELLSWORTH  AIR 
FORCE  BASE 

ELLSWORTH  AIR 
FORCE  BASE 

FORT  BLISS  AIR 
DEFENSE  CEN- 
I      TER 

FORT  BLISS  AIR 
DEFENSE  CEN- 
TER 

NAVAL  AIR  STA- 
TION KINGSVILLE 

KINGSVILLE  NAVAL 
AIR  STATION 

FORT  LEE      

FORT  LEE 


BLDG  1916  OFF  FORT  JACKSON 

EWELL  RD 
JACKSON  BLVD  FORT  JACKSON 


HWY  21  BLDG  601        BEAUFORT 


LAFRENE  ROAD 


BEAUFORT 


44CSC/DE   j  ELLSWORTH  AFB 

44  CSG/CC                    ELLSWORTH  AFB 
FORT  BLISS  


ENVIRON  MGMT 
OFC  BLDG  1105 
W 

PERSHING  DRIVE 


FORT  BLISS 


554  MCCAIN  KINGSVILLE 

STREET  STE  310 
MILITARY  HIGH-  KINGSVILLE 

WAY 
BLDG  6205  SHOP         FORT  LEE 

RD 
FORT  LEE   ,  FORT  LEE 


ROUTE  175  WALLOPS  ISLAND 


GODDARD  SPACE        ROUTE  175  !  WALLOPS  ISLAND 

FLIGHT  CENTER  j 

WALLOPS 
FLIGHT  FACILITY- 
MAIN 

WALLOPS  FLIGHT 
FACILITY 

FS-OKANOGAN  NF 
ALDER  CRK 

OKANOGAN  NF 
ALDER  CREEK 

NAVAL  RADIO  STA- 
TION T  JIM 
CREEK 

JIM  CREEK  NAVAL 
RADIO  STATION 
T 


T33N  R21E  S24  WM 

NE'.  SW'-. 
T33N  R21E  S24  OS 

SE  WM 
21027  JIM  CREEK 

RD  4  Ml  E  OF 

HWY  530  AT  OSO 
4  MILES  EAST  OF 

STATE  HIGHWAY 

530  AT  OSO 


TWISP 


TW/ISP 


OSO 


OSO 


SC 
SC 

SC 

SC 

SD 

SD 

,  TX 

TX 

TX 
TX 
VA 
VA 
VA 

VA 
WA 
WA 
WA 

WA 


29207    ARMY  3005  3010  3016 

103c 

29207     ARMY     3005    3010    3016, 

I      103c 

29904     NAVY    3005   3010   3016 

103c,  103a 

29904     NAVY      3005,  3010    3016 

1      103c   103a 


57706  AIR  FORCE 
57706  AIR  FORCE 
79916     ARMY     


79916     ARMY 


3005  3010  3016 
103c   103a 

3005  3010  3016 
103c   103a 

3005  3010  3016 
103c   105a 

3005,  3010  3016 
103c   103a 


78363     NAVY    X10   103c103a 

3005 
78363     NAVY    3010i03ci03a 

3005 
23875     ARMY    3005  3010  3016 

103c 
23801     ARMY      3005   30103016 

103c 
23337     NASA      3005   3010  3016. 

103a    103c 


20A 


20A 


20A 


20A 


20A 


20A 


20  A    16 


23337     NASA      3005   3010  3016 

103a   103c 
98856     AGRICULTURE  103c 

98856     AGRICULTURE  103c 

98223     NAVY      I03c    3010 

98223     NAVY   I03c  3010 


20A 


20A 


Federal  Agency  Hazardous  Waste  Compliance  Docket  Update  #12,  Deletions 


Facility  name 


Facility  address 


City 


State 


Zip 
code 


Agency 


Reporting  mecM- 
anism 


Correction 
code 


BLM-CYPRUS  SIERRITA      T18SR12ESEC1-22 
CORP 


CONNECTICUT  ARMY 

NATIONAL  GUARD 

GROTON  BASE 
AUGUSTA  NATIONAL  88  MILLEDGE  RD 

GUARD  ARMORY 
CEDARTOWN  NA-  HWY  27  S 

TIONAL  GUARD  AR- 
MORY , 

HOMEWOOD      I  RIEGAL  &  187TH 

STREET 
BLM-ROLLA  RESEARCH      900  W  14TH  ST 

CENTER 
BLM-ROLLA  RESEARCH      1 300  BISHOP  AVE 

CENTER 


SAHURITA 
SOUTH  RD  ,  GROTON  ... 


COMPONENT  DEVEL- 
OPMENT AND  INTE 
GRATION  FACILITY 

BLM-ERMONT  MILL 
TAILINGS 

BLM-HIGH  ORE  MINE 

PARKER  RAILCAR 
SERVICE  CO 

CLIFFSIDE  PARK  POST       289  GORGE  ROAD 
OFFICE.  I 


INDUSTRIAL  PARK 

T6SR11WSEC35 

T6NR4WSEC36 
300  S  FULTON  AVE 


AUGUSTA 
CEDARTOWN 

HOMEWOOD . 

ROLLA     

ROLLA  

BUTTE  


AZ  85640     INTERIOR 

CT  I     06340     ARMY  


ARGENTA 


GA 
GA 

IL  ... 
MO 
MO 
MT. 


30904     ARMY 
30125     ARMY 


FALLS  CITY     

CLIFFSIDE  PARK 


MT 

MT 
NE 

NJ 


60430     ARMY 
65401      INTERIOR 
65401     INTERIOR 
59702  ,  ENERGY  .. 

59725     INTERIOR 


INTERIOR 
68355     SMALL  BUSINESS  AD- 
MINISTRATION 
07010     POSTAL  SERVICE    


103c 

103c 

3010 
3010 

3016 

3010 

3010 

3016  3010  103c 

103c 

103c 

3010 

3010 
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NM 
VA 


oxJe 
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08S42  POSTAL  SERVICE 
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3  CFR 

Proclamations: 

7316 36051 

Executive  Orders; 
February  26.  1852 

(Revoked  in  part  by 

PL0  7447) 35390 

April  17.  1926 

(Revokecd  In  part  by 

PL0  7452) 36160 

13087 (See 

Proclamation 

7316) 36051 

Administrative  Orders: 
Presidential  Determinations 
No  2000-20  of  May 

31.  2000 36307 

No  2000-21  of  June  2 

2000 36309 

No.  2000-22  of  June  2. 

2000 36311 
No.  2000-23  of  June  2. 

2000 36313 


5  CFR 

890 


.35259 


7  CFR 

27 36597 

28 35807.  36597.  36598 

29 36781 

210 36315 

220 36315 

301 35261 

915 35561 

930 35265 

1160 35808 

1400 36550 

1411 36550 

1427 36550 

1439 36530 

1464 36550 

1479 •..36550 

Proposed  Rules: 

54 35857 

928 35590 

1216 35298 

10  CFR 

50 34913 

72 36647 

73 36649 

170 36946 

171 36946 

474 36986 

1703 35810 

11  CFR 

108 36053 

12  CFR 

40 35162 


216 35162 

332 35162 

573  35162 

716  ,   ^  36782 

745 34921 

900 36290 

905 36290 

965  36290 

966 36290 

969 36290 

985 36290 

989 36290 

Proposed  Rules: 

792  36797 


13  CFR 

121 


35810 


14  CFR 

11 36244 

21 36244 

25 35813  36244 

39 34926 

34928.  34932.  34935  34938 
34941  35267  35270  35563 
35566.  35814,35817  35819 
36053.  36055,  36059,  36317, 
36783 

71 35272,  35822,  36060 

36602 

73 35273 

91 35703 

97 35274.  35275 

121 36775 

129 35703,  36775 

135 36775 

187 36002 

252 36772 

Proposed  Rules: 

25  36978 

39     34993.  35590,  35869 
36095.  36391  36799,  36801 
36803 

71  35301.  35302,  35303 

36805 

15  CFR 

760 34942 

Proposed  Rules: 

930 34995 

922 35871 


17  CFR 

240 

249b 

Proposed  Rules: 
1 


.36602 
36602 

35304 


18  CFR 

154 35706 

161 35706 

250 35706 
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284    35706 

20CFR 

404   34950 

416   34950 

21  CFR 

5     34959 

176   36786 

310   36319 

312   34963 

352   36319 

510   36615  36787 

524   36616 

55*1    36616 

573   35823 

700   36319 

880   36324 

24  CFR 

245   36272 

902     36042 

26  CFR 

1 36908 

20    36908 

25    36908 

40       36326 

27  CFR 

Propoaad  Rulaa: 

9 35871 

29  CFR 

1630   36327 

1952  36617 

2520  35568 

2584  35703 

30  CFR 

250   35824  36328 

901   36328 

914         35568 

Propoa«d  Rules: 

701         36097 

724   36097 

773  36097 

774   36097 

778   36097 

842   36097 

843  36097 

846   36097 

906   36098 

931   36101  36104 

32  CFR 

3 35576 


33  CFR 

100  36631 

1 1 7     35825  35826  36338 

36632 

165     34971  35278  35279 

35827  35832  35838  36340 

36631  36788 

Ptx>po««d  Rules 

165    36393 

34  CFR 

361    35792 

379  36632 

Proposed  Rules: 

5  36760 

36  CFR 

1260   34973 

1280   34977  35840 

Proposed  Rules: 

Ch  II  36395 

37  CFR 

2  36633 

36CFR 

3  35280 

17 35280 

21   35280 

40  CFR 

52      35577  35840,  36343 

36346  36349  36351  36353 

36788 

62 36067 

70 36358  36362 

81  35577  36353 

132   35283 

148   36365 

180    36367  36790 

258   36792 

261    36365 

268   36365 

Proposed  Rules: 

52      35875  36396  36397 
36398,  36807 

69 35430 

70 36398 

80    35430 

86   35430 

180   35307 

258   36807 

434   34996 

41  CFR 

51  8   •   35286 


51-9   35286 

51-10  35286 

10236  34983 

42  CFR 

403  34983 

1 001 35583 

1003   35583 

1005   35583 

1006   35583 

44  CFR 

62  36633 

65      35584  36068,  36069, 

36070,  36634 

67    35587,  36072 

Proposed  Rules: 

67  35592,  35596 

45  CFR 

5b  34986 

46  CFR 

Proposed  Rules: 

110  35600 

111 35600 

47  CFR 

64  36637 

73  34988 
34989.  34990,  34991 ,  35588, 
36374  36375,  36637  36638, 

36639 

74  36375 

76  36382 

Proposed  Rulea: 

20    35601 

25  35312 

64  36651 

73  34996, 

34997  34998  36399.  36652, 

36808  36809 

48  CFR 

Ch  1 36012.  36031 

1  36014,  36015 

2  36016 

3  36030 

4  36016.  36021 

5  36030 

7 36016 

8  36023 

9 36014 

11  36016 

13 36016 

15 36014 


22 36014 

23  36016 

25  36025,  36027 

30  36028 

35  36014 

37  36014 

38  36023 

42  36014 

47  36030 

49  36030 

52    .  36015,  36016.  36025 

36027,  36028 

225  36034 

230 36034 

715 36642 

742  36642 

1604    36382 

1615 36382 

1632 36382 

1652 36382 

9903 36768 

49  CFR 

385  35287 

390 35287 

571         35427 

Proposed  Rules: 

350 36809 

390 36809 

394 36809 

395 36809 

398 36809 

571 36106 

575 34998 

50  CFR 

32 36642 

223 36074 

622 36643 

635 35855 

648 36646 

679 34991, 

34992,  36795 

Propoeed  Rules: 

16 35314 

17       35025, 

35033,35315.36512 

80  36653 

622     35040,  35316,  35877, 

36656 

635 35881 

679 36810 
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REMINDERS 

The  Items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance 

RULES  GOING  INTO 
EFFECT  JUNE  12,  2000 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 

Canbbean,  Gulf,  and  South 
Atlantic  flshenes — 
Gulf  of  Mexico  and  South 
Atlantic  coastal 
migratory  pelagic 
resources:  published  5- 
11-00 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans,  approval  and 
promulgation:  vanous 
States 

Califomia:  published  5-11-00 
Illinois;  published  4-13-00 
Indiana,  published  4-11-00 

Massachusetts,  published  4- 
11-00 

Pesticides:  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities 
Cyprodinil:  published  6-12- 
00 

Sup)erfund  program: 

National  oil  and  hazardous 
substances  contingency 
plan — 

National  prlonties  list 
update:  published  5-11- 
00 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  stations:  table  of 
assignments: 
New  York:  published  5-25- 

00 
Wyoming  and  Colorado: 

published  5-12-00 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Animal  drugs,  feeds,  and 
related  products: 

Sponsor  name  and  address 
changes — 

ADM  Animal  Health  & 
Nutntion  Division: 
published  6-12-00 
Food  additives 
Paper  and  papertxjard 
components — 


Imldazolium  comfxjunds: 
published  6-12-00 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Community  facilities: 
Supportive  Housing 
Program:  operating  cost 
percentage  increase; 
published  5-12-00 
Grants  and  agreements  with 
higher  education  institutions, 
hospitals,  and  other  non- 
profit organizations;  uniform 
administrative  requirements, 
published  5-11-00 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Investment  companies; 
Investment  company  assets: 
custody  outside  United 
States;  published  5-3-00 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives; 
Boeing;  published  5-26-00 
Turtx)meca:  published  4-11- 
00 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 

Income  taxes: 
Annuities  valuation,  interests 
for  life  or  terms  of  years, 
and  remainder  or 
reversionary  interests; 
actuanal  tables  use; 
published  6-12-00 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Cherries  (tart)  grown  in — 
Michigan  et  al :  comments 
due  by  6-21-00;  published 
5-22-00 
Papayas  grown  in — 
Hawaii;  comments  due  by 
6-20-00;  published  6-5-00 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Exportation  and  importation  of 
animals  and  animal 
products; 

Rinderpest  and  foot-and- 
mouth  disease:  disease 
status  change — 
Japan;  comments  due  by 
6-19-00;  published  4-18- 
00 

Korea;  comments  due  by 
6-19-00;  published  4-18- 
00 


Livestock  and  poultry  disease 
control: 

Pseudorabies  in  swine; 
indemnity  payment; 
comments  due  by  6-19- 
00;  published  4-18-00 
Noxious  weed  regulations; 
Update;  comments  due  by 
6-19-00:  published  5-17- 
00 

Plant-related  quarantine, 
domestic; 

Kamal  bunt;  comments  due 
by  6-19-00;  published  4- 
18-00 

Mexican  fruit  fly:  comments 
due  by  6-19-00;  published 
4-18-00 

AGRICULTURE 

DEPARTMENT 

Federal  Crop  Insurance 

Corporation 

Crop  Insurance  regulations 
Small  grains  crop  insurance 
provisions  and  wheat  crop 
insurance  winter  coverage 
endorsement;  comments 
due  by  6-19-00:  published 
4-20-00 

AGRICULTURE 

DEPARTMENT 

Rural  Utilities  Service 

Electhc  engineenng. 

architectural  services  and 

design  policies  and 

procedures; 

Building  plans  and 
specifications;  agency 
approval  requirement 
eliminated;  comments  due 
by  6-23-00;  published  4- 
24-00 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 
Atlantic  highly  migratory 
species — 

Atlantic  bluefin  tuna: 
comments  due  by  6-19- 
00;  published  5-24-00 
Canbbean.  Gulf,  and  South 
Atlantic  fishenes — 
South  Atlantic  snapper- 
grouper;  comments  due 
by  6-19-00:  published 
5-18-00 

Carribbean,  Gulf,  and  South 
Atlantic  fisheries — 
South  Atlantic  snapfjer- 
grouper:  comments  due 
by  6-19-00:  published 
4-19-00 

Magnuson-Stevens  Act 
provisions — 

Fishing  capacity  reduction 
programs:  comments 
due  by  6-19-00: 
published  5-18-00 


West  Coast  States  and 
Westem  Pacific 
fishenes — 

Pacific  Coast  groundfish 
comments  due  by  6-19- 
00,  published  5-19-00 
Ocean  and  coastal  resource 
management 
Manne  sanctuanes — 
Gulf  of  Farallones 
National  Manne 
Sanctuary   CA 
motonzed  personal 
watercratt  operation 
comments  due  by  6-21- 
00   published  5-22-00 
DEFENSE  DEPARTMENT 
Federal  Acquisition  Regulation 
(FAR) 

Cost  accounting  standards 
administration;  comments 
due  by  6-19-00   published 
4-18-00 
DEFENSE  DEPARTMENT 
Engineers  Corps 
Danger  zones  and  restricted 
areas 

New  River    NC.  U  S    Manne 
Corps  watertK)rne 
refueling  training  operation 
in  Morgan  Bay  sector 
comments  due  by  6-22- 
00:  published  5-23-00 
Permits  for  discharges  of 
dredged  or  fill  material  into 
US   wafers 

Fill  matenal  and  discharge 
of  fill  matenal:  definitions 
comments  due  by  6-19- 
00:  published  4-20-00 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Acquisition  regulations 
Contract  disputes:  award 
fee:  comments  due  by  6- 
19-00:  published  5-18-00 
Air  programs 
Pesticide  products   State 
registration — 
Large  municipal  waste 
combustors  constructed 
on  or  before  Septemt>er 
20.  1994.  Federal  plan 
requirements:  comments 
due  by  6-23-00. 
published  5-24-00 
Large  municipal  waste 
combustors  constructed 
on  or  before  September 
20    1994:  Federal  plan 
requirements:  comments 
due  by  6-23-00. 
published  5-24-00 
Air  quality  implementation 
plans,  approval  and 
promulgation:  vanous 
States: 

California:  comments  due  by 
6-22-00   published  5-23- 
00 
Minnesota   comments  due 
by  6-21-00   published  5- 
22-00 
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Air  quality  planning  purposes 
designation  ot  areas 
Arizona    comments  due  by 
6-19-00    publistml  S  1'^ 
00 
Hazardous  waste  prsKjram 
authorizations 

Montana    comments  due  by 
6-23-00    published  S  9  a) 
Permits  tor  discharges  ot 
dredged  or  till  material  mlf) 
U  S    waters 

Fill  material  and  discharge 
ot  till  material    definitions 
comments  due  by  6  19 
00   published  4  ?0-(X) 
Superlund  program 

National  oil  and  hazardous 
substances  contingency 
plarv 

National  priorities  list 
update    comments  dut? 
by  6-19  00    published 
S-1900 
National  priorities  list 
update    comments  due 
by  6-19  00    published 
5  1900 
National  priorities  list 
update    comments  due 
by  6-21  00    published 
5  22  00 
Water  pollution    etiluent 
guidelines  tor  point  source 
categories 

Oil  and  gas  extraction, 
synthetic -based  and  other 
non-aqueous  drilling  tluids; 
comments  due  by  6-20 
00    published  4  21  00 
Water  supply 

National  primary  drinking 
water  regulations 
Radionuclides    maximum 
contaminant  level  goals 
and  monitonng 
requirements    comments 
due  by  6-20-00 
published  4-21-00 

FARM  CREDIT 
ADMINISTRATION 

Farm  credit  system 
Loan  policies  and 
operations,  etc  — 
Other  financial  institutions 
lending,  comments  due 
by  6-19-00.  published 
4-20-00 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  services 
Commercial  mobile  radio 
services — 

Digital  wireless  systems, 
TTY  access  for  911 
calls    implementation, 
comments  due  by  6-19- 
00    published  5-24-00 
Satellite  communications — 
INTELSAT  space  segment 
capacity  availability  to 


direct  access  users 
comments  due  by  6-23 
00    published  6-2-00 
Terminal  equipment 
connection  to  telephone 
network 

Customer  premises 
equipment    techncal 
criteria  and  registration 
streamlining    biennial 
review    comments  due 
by  6-23-00    published 
S  31  00 
Wireless  telecommuncations 
services - 

Wireless  E91 1    call  back 
number  issues 
associated  with  non 
service  initialized  calls 
comments  due  by  6- 19 
00   published  6-5-00 
Radio  stations    table  of 
assignments 

California    comments  due  by 
6  19  00   published  5-10 
00 
Kansas    comments  due  by 
6  19-00    published  5-10- 
00 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Regulation 

(FAR) 

Cost  accounting  standards 
administration    comments 
due  by  6-19-00    published 
4-18-00 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Pubic  and  Indian  housing 
Native  American  housing 
activities — 

Construction  cost  limits 
comments  due  by  6-19- 
00    published  4-20-00 

INTERIOR  DEPARTMENT 
Land  Management  Bureau 

General  management 
Public  administrative 
procedures — 
Local  governments, 
financial  assistance. 
Payments  in  Lieu  ot 
Taxes  for  entitlement 
lands,  comments  due 
by  6-23-00,  published 
4-24-00 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Endangered  and  threatened 
species 

Critical  habitat 
designations — 
Spalding's  catchfly 
comments  due  by  6-23- 
00,  published  4-24-00 
Mountain  yellow-legged  frog, 
Southern  Calilomia 
distinct  vertebrate 


population  segment, 
comments  due  by  6-19- 
00    published  5  19-00 
Vermilion  darter,  comments 
due  by  6-19-00.  published 
4  18-00 
INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 
Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
submissions 

New  Mexico   comments  due 
by  6-22  00    published  6-7 
00 
LABOR  DEPARTMENT 
Occupational  Safety  and 
Health  Adminittration 
Occupational  safety  and  health 
standards 

Ergonomics  program — 
State  and  local 
governments.  Postal 
Service    and  railroads, 
economic  impact, 
comment  request, 
comments  due  by  6-22- 
00    published  5-23-00 

LIBRARY  OF  CONGRESS 
Copyright  Office,  Library  of 
Congress 

Copynght  claims  registration 
Photographs,  group 
registration    comments 
due  by  6-19-00.  published 
5-5-00 

Copyright  office  and 
procedures 

Sound  recordings,  public 
performance,  service 
definition   comments  due 
by  6-22-00,  published  5- 
23-00 

NATIONAL  AERONAUTICS 

AND  SPACE 

ADMINISTRATION 

Acquisition  regulations 
Research  and  development 
contracts,  final  reports 
submission,  comments 
due  by  6-19-00.  published 
4-18-00 
Federal  Acquisition  Regulation 
(FAR) 

Cost  accounting  standards 
administration,  comments 
due  by  6-19-00,  publislied 
4-18-00 

ARTS  AND  HUMANITIES, 
NATIONAL  FOUNDATION 
National  Foundation  on  the 
Arts  and  the  Humanities 

Pnvacy  Act.  implementation. 

comments  due  by  6-19-00: 

published  5-19-00 
NUCLEAR  REGULATORY 
COMMISSION 
Performance  based-activities, 

high-level  guidelines. 


revision    comments  due  by 
6  23-00   published  5-9-00 
POSTAL  SERVICE 
Dommestic  Mail  Manual; 
Basic  earner  route 
penodicals.  Iine-ot-travel 
sequencing    comments 
due  by  6-19-00,  published 
5-18-00 
RAILROAD  RETIREMENT 
BOARD 

Railroad  Unemployment 
Insurance  Act 

Unemployment  and  sickness 
benefits    finality  of 
decisions,  comments  due 
by  6-19-00,  published  4- 
20-00 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Secunties  and  investment 
companies 

Electronic  media  use: 
guidance,  comments  due 
by  6-19-00,  published  5-4- 
00 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 
Drawbndge  operations 
New  YorV,  comments  due 
by  6-23-00,  published  4- 
24-00 
Ports  and  waterways  safety: 
Staten  Island,  NY,  safety 
zone,  comments  due  by 
6-23-00:  published  4-24- 
00 

Correction,  comments  due 
by  6-23-00:  published 
5-4-00 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Ainworthiness  directives: 
Bell  Helicopter  Textron 
Canada,  comments  due 
by  6-19-00:  published  4- 
19-00 
Boeing,  comments  due  by 

6-19-00.  published  5-3-00 
Eurocopter  Deutschland 
GMBH;  comments  due  by 
6-23-00:  published  4-24- 
00 
Honeywell:  comments  due 
by  6-19-00:  published  4- 
18-00 
Israel  Aircraft  Industnes. 
Ltd  ,  comments  due  by  6- 
21-00;  published  5-22-00 
Maule  Aerospace 
Technology.  Inc.. 
comments  due  by  6-23- 
00.  published  5-9-00 
McDonnell  Douglas; 
comments  due  by  6-19- 
00;  published  4-20-00 
Robinson  Helicopter  Co  : 
comments  due  by  6-19- 
00:  published  4-19-00 
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Short  Brothers;  comments 

due  by  6-19-00:  published 

5-19-00 
Sikorsky:  comments  due  by 

6-19-00,  published  4-20- 

00 
Class  E  airspace,  comments 
due  by  6-22-00:  published 
5-5-00 
Federal  airways:  comments 
due  by  6-19-00,  published 
5-18-00 

TRANSPORTATION 
DEPARTMENT 
Federal  Highway 
Administration 

Engineenng  and  traffic 
operations: 

Uniform  Traffic  Control 
Devices  Manual — 
Retroreflective  sign  and 
pavement  marking 
matenals:  color 
specifications; 
comments  due  by  6-21- 
00;  published  12-21-99 
TRANSPORTATION 
DEPARTMENT 
Research  and  Special 
Programs  Administration 
Pipeline  safety: 
Hazardous  liquid 
transportation — 
Pipeline  integrity 
management  In  high 
consequence  areas: 
comments  due  by  6-20- 
00;  published  4-24-00 
TREASURY  DEPARTMENT 
Internal  Revenue  Service 
Income  taxes: 
Cafetena  plans,  tax 
treatment;  comments  due 
by  6-21-00;  published  3- 
23-00 
Lifetime  charitable  lead 
trusts;  comments  due  by 
6-23-00;  published  4-5-00 
VETERANS  AFFAIRS 
DEPARTMENT 
Outer  buhal  receptacles; 
monetary  allowances; 
comments  due  by  6-19-00; 
published  4-18-00 

LIST  OF  PUBUC  LAWS 

This  IS  a  continuing  list  of 
public  bills  from  the  current 


session  of  Congress  which 
have  become  Federal  laws   It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-523- 
6641    This  list  IS  also 
available  online  at  http;// 
www  nara .  gov/f edreg . 

The  text  of  laws  Is  not 
published  in  the  Federal 
Register  but  may  be  ordered 

in  "slip  law"  (individual 
pamphlet)  form  from  the 
Supenntendent  of  Documents, 
US   Government  Phnting 
Office,  Washington.  DC  20402 
(phone.  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Intemet  from 
GPO  Access  at  http:// 
v*ww, access. gpo.gov/nara/ 
index, html    Some  laws  may 
not  yet  be  available, 

S.J.  Res.  44/P.L.  106-205 

Supporting  the  Day  of  Honor 
2000  to  honor  and  recognize 
the  service  of  minority 
veterans  in  the  United  States 
Armed  Forces  during  World 
War  II    (May  26,  2000;  114 
Stat    312) 

H.R.  154/P.L.  106-206 
To  allow  the  Secretary  of  the 
Interior  and  the  Secretary  of 
Agnculture  to  establish  a  fee 
system  for  commercial  filming 
activities  on  Federal  land,  and 
for  other  purposes   (May  26, 
2000;  114  Stat.  314) 
H.R.  371/P.L.  106-207 
Hmong  Veterans' 
Naturalization  Act  of  2000 
(May  26.  2000;  114  Stat.  316) 
H.R.  834/P.L.  106-208 
National  Historic  Preservation 
Act  Amendments  of  2000 
(May  26.  2000:  114  Stat,  318) 
H.R.  1377/P.L.  106-209 
To  designate  the  facility  of  the 
United  States  Postal  Service 
located  at  9308  South 
Chicago  Avenue.  Chicago, 
Illinois,  as  the  "John  J, 
Buchanan  Post  Office 
Building".  (May  26.  2000:  114 
Stat,  320) 

H.R.  1832/P.L.  106-210 
Muhammad  All  Boxing  Reform 
Act  (May  26.  2000;  114  Stat, 
321) 


H.R.  3629/P.L.  106-211 

To  amend  the  Higher 
Education  Act  of  1965  to 
improve  the  program  for 
Amencan  Indian  Tribal 
Colleges  and  Universities 
under  part  A  of  title  III    (May 
26,  2000;  114  Stat    330) 

H.R.  3707/P.L.  106-212 

Amencan  Institute  in  Taiwan 
Facilities  Enhancement  Act 
(May  26,  2000:  114  Stat   332) 

S.  1836/P.L.  106-213 

To  extend  the  deadline  for 
commencement  ot  construction 
of  a  hydroelectnc  project  in 
the  State  of  Alabama.  (May 
26.  2000:  114  Stat.  334) 

Last  List  Mav  25.  2000 


Public  Laws  Electronic 
Notification  Service 
(PENS) 

PENS  IS  a  free  electronic  mail 
notification  service  of  newly 
enacted  public  laws   To 
subscribe,  go  to  www, gsa.gov/ 
archives/publaws-lhtml  or 
send  E-mail  to 
listserv@www.gsa.gov  with 
the  following  text  message: 

SUBSCRIBE  PUBLAWS-L 

Your  Name. 

Note:  This  service  is  stnctly 
for  E-mail  notification  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  service 
PENS  cannot  respond  to 
specific  inquiries  sent  to  this 
address. 


VI 
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VII 


CFR  CHECKLIST 

This  checklist  prepared  by  the  0«icc  ot  the  Federal  Register  is 

published  weekly   It  is  arranged  m  the  order  ot  CFR  titles  stock 

numbers  prices  and  revision  dates 

An  astensk  (")  precedes  each  entry  that  has  been  issued  since  last 

week  and  which  is  now  available  lor  sale  at  the  Government  Pnnting 

Office 

A  checklist  ot  current  CFR  volumes  compnsing  a  complete  CFR  set 

also  appears  in  the  latest  issue  ot  the  LSA  (List  ot  CFR  Sections 

Affected),  which  is  revised  monthly 

The  CFR  is  available  free  on  line  through  the  Government  Pnnting 

Office  s  GPO  Access  Sen/ice  at  htip  "www  access  gpo  gov/nara;cfr- 

index  html  For  information  about  GPO  Access  call  the  GPO  Usei 

Suppon  Team  at  1  888-293-6498  (toll  tree)  or  202-512-1530 

The  annual  rate  tor  subscnption  to  all  revised  paper  volumes  is 

$951  00  domestic,  $237  75  additional  tor  foreign  mailing 

Mail  orders  to  the  Supenntendent  of  Documents,  Attn  New  Orders, 

P  O  Box  371954,  Pittsburgh.  PA  15250-7954  All  orders  must  be 

accompanied  by  remittance  (check  money  order.  GPO  Deposit 

Account.  VISA,  Master  Card,  or  Discover)  Charge  orders  may  be 

telephoned  to  the  GPO  Order  Desk,  Monday  through  Friday  at  (202) 

512-1800  from  800am  to400pm  eastern  time,  or  FAX  your 

charge  orders  to  (202)  512-2250 

Tttto  Slock  NumtMf  Price        Revttton  Date 

1,2  (2  Reserved)  (869-03»-00001-3)  6  50        Apr   )   2000 

3  (1997  Compilation 
and  Ports  100  and 

101)  (869-042-00002-1)  22  00       '  Jon    1    2000 

4  (869-042-00003-0)  8  50         Jon   12000 

5  Parts: 

|-«99  (869-042-00004-8)  43  00         Jon    1    2000 

700-1199  (869-042-00005HS)  3100         Jon    1    2000 

120O-£nd  6(6 
Reserved) (869-042-00006-4)  4800        Jon   12000 

7  Parts: 

1-26  (869-042-00007-2)  28  00  Jon    1    2000 

27-52     (869-042-00008- 1)  35  00  Jon    1   2000 

53-209  (869-042-00009-9)  22  00  Jon    12000 

210-299         (869-042-000 1 0-2)  54  00  Jon   1   2000 

300-399        (869-042-00011-1)  2900  Jon   12000 

400^99         (869-042-000 12-9)  4100  Jon    1    2000 

700-899         (869-042-00013-7)  37  00  Jan    12000 

900-999        (869-042-00014-5)  46  00  Jon   1    2000 

1000-1199  (869-042-00015-3)  1800  Jon   12000 

1200-1599     (869-042-00016-1)  44  00  Jon    1    2000 

1600-1899  (869-042-00017-0)  6100  Jon    1    2000 

1900-1939     (869-042-00018-8)  2100  Jon    1    2000 

1940-1949    (869-042-000 19-6)  37  00  Jon    1    2000 

1950-1999     (869-042-00020-0)  38  00  Jon   1    2000 

2000-£nd      (869-042-00021-8)  3100  Jon    1    2000 

8        (869-042-00022HS)  4100        Jon   1   2000 

9  Parts: 

1-199  (869-042-00023-4)  46  00         Jon    1    2000 

200-End        (869-042-00024-2)  44  00         Jon    1    2000 

10  Parts: 

1-50 (869-042-00025-1)  46  00  Jon  1  2000 

51-199  (869-042-00026-9)  38  00  Jon  1  2000 

200-499 (869-042-00027-7)  38  00  Jon  1  2000 

500-€nd      (869-042-00028-5)  48  00  Jan  1  2000 

11  (869-042-00029-3)  23  00  Jon  1  2000 

12  Parts: 

1-199           (869-042-00030-7)  18  00  Jon  1  2000 

200-219 (869-042-00031-5)  22  00  Jon  1  2000 

220-299 (869-042-00032-3)  45  00  Jon  1  2000 

300-499       (869-042-00033- 1)  29  00  Jon  1  2000 

500-599  (869-042-00034-0)  26  00  Jan  1  2000 

600-End  (869-042-00035-8)  53  00  Jon  12000 

13      (869-042-00036-6)  3500  Jon  I  2000 


Tni«  stock  Number 

14  Parts: 

1-59  (869-042-00037-4) 

60-139        (869-042-00038-2) 

1 40- 1 99     (869-038-00039- 1 ) 

200-1199    (869-042-0004O-4) 

1200-£nd   (869-042-00041-2) 

15  Parts: 

0-299         (869-042-00042-1) 

300-799     (869-042-00043-9) 

800-End     (869-O42-00O44-7) 

16  Parts: 

0-999         (869-042-00045-5) 

1000-£nd (869-042-00046-3) 

17  Parts: 

1-199        (869-042-00048-0) 

200-239    (869-038-00049-1) 

240-End   (869-038-00050-4) 

18  Parts: 

1-399      (869-03M)0051-2) 

400-End   (869-038-00052-1) 

19  Parts: 

1-140        (869-038-00053-9) 

14)-)99    (869-038-00054-7) 

200-End   (869-038-00055-5) 

20  Parts: 

1-399       (869-038-00056-3) 

400-499    (869-038-00057-)) 

500-End   (869-O38-00058-0) 

21  Parts: 

1-99    (869-038-00059-8) 

"100-169  (869-042-00060-9) 

170-199    (869-038-00061-0) 

200-299   (869-038-00062-8) 

300-199  (869-038-00063-6) 

500-599    (869-038-00064-4) 

600-799   (869-038-00065-2) 

800-1299  (869-038-00066- 1) 

1300-End (869-042-00067-6) 

22  Parts: 

1-299        (869-038-00068-7) 

•300-End  (869-042-00069-2) 

23  (869-038-O0070-9) 

24  Parts: 

0-199       (869-038-00071-7) 

200-499    (869-03&-OO072-5) 

500-699  (869-038-00073-3) 

700-1699  (869-038-00074-1) 

170O-End (869-042-00075-7) 

25    (869-042-00076-5) 

26  Parts: 

§§  1  0-1-1  60  (869-038-00077-6) 

•§§161-1  169  (869-042-00078- 1) 

§§1  170-1300  (869-038-00079-2) 

§§1301-1400  (869-038-00080-6) 

§§1401-1440  (869-038-00081-4) 

§§  1  44 1  ■  1  500  (869-038-00082-2) 

§§1501-1640  (869-038-00083-1) 

§§1641-1850  (869-038-00084-9) 

•§§  1  851-1  907  (869-042-00085-4) 

§§  1  908-1  1000  (869-038-00086-5) 

§§11001-11400  (869-038-00087-3) 

§§11401-End  (869-038-00088-1) 

2-29        (869-038-00089-0) 

30-39      (869-042-00090-1) 

40-49      (869-042-00091-9) 

50-299   (869-042-00092-7) 

300-499  (869-038-00093-8) 

500-599  (869-038-00094-6) 

600-End  (869-038-00095-4) 

27  Parts: 

1-199     (869-038-00096-2) 


Price       Revision  Date 


34.00 
32.00 
18.00 
40.00 
1800 

52.00 


27.00 
56.00 
34.x 
25.00 
43,00 
30.00 
27.00 
35.00 
43.00 
38.00 
40.00 
55.00 
39.00 
31.00 
1800 
23.00 
3700 
1100 
11,00 


Jon  1  2000 

Jon  1  2000 

JJon  1  2000 

Jon  1  2000 

Jon  1  2000 

Jon  1  2000 

Jon  1  2000 

Jon  1  2000 

Jon  1  2000 
Jan.  1  2000 

Apr  I   2000 

Apr  1,  1999 

Apr  1    1999 

Apr  1    1999 

Apr  I    1999 

Apr  1    1999 

Apr  1,  1999 

Apr  1    1999 

Apr  1,  1999 

Apr,  1,  1999 

'Apr  1    1999 

Apr  1,  1999 
Apr   1   2000 


58  00 
46  00 
1700 
29  00 

25  00 

28,00 
45  00 

26  00 

33  00 
43,00 

3200 

34  00 
44.00 

48,00 
1400 

37.00 
36,00 
18.00 

30.00 
51,00 
44,00 

24,00 
30.00 
29  00 
1100 
18.00 
28.00 
9.00 

35  00 
15.00 

44,00 
31.00 

27,00        Apr   1,  1999 


Apr  1 
Apr  1 
Apr  1 
Apr  1 
Apr  1 
Apr. 


1999 
1999 
1999 
1999 
1999 
1999 


Apr  1  2000 

Apr    1,  1999 
Apr   1    2000 


Apr  1 
Apr,  1 
Apr  1 
Apr  1 
5  Apr    1 

Apr    1 


1999 
1999 
1999 
1999 
2000 

2000 


Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
'AfX 
Apr 
Apr 
Apr 
Apr 
Apr 
AJjr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 


1  1999 
1,2000 
1  1999 
1,  1999 
1,  1999 
1  1999 
1.  1999 
1,  1999 
1  2000 
1  1999 
1  1999 
1  1999 
t  1999 
1  2000 
1  2000 
1  2000 
1,  1999 
1  1999 
1    1999 


TWe 


Stock  Numtwr 


Price 


200-End  (869-038-00097-1)  1700 

28  Parts:  

0-42  (869-038-00098-9) 39.00 

43-end  (869-038-00099-7)  32.00 

29  Parts: 

0-99      (869-038-00100-4)    28.00 

'00-499 (869-038-00101-2)  .   .        13  00 

500-899 (869-038-00 102-1)   .         4000 

900-1899  (869-038-00103-9)  21  00 

1900-1910  (§§1900  to 

1910999)  (869-038-00104-7)  4600 

1910  (§§1910.1000  to 

end)  (869-038-00105-5) 

191 1-1925  (869-038-00106-3) 

'926  (869-038-00107-1) 

'927-End (869-038-00108-0) 


28.00 
18.00 
30.00 
43  00 


30  Parts: 

1-199    (869-038-00109-8) 

200-699  (869-038-001 10-1) 

700-End  (869-038-001 11-0) 


35,00 
30.00 
35.00 


31  Parts: 

0-199    (869-038-00112-8)    .         21.00 

200-End  (869-038-00113-6) 48,00 

32  Parts: 

1-39  Vol  I 

1-39.  Vol  II     

1-39,  Vol.  Ill V 

1-190    (869-038-00114-4) 

'91-399  (869-038-00115-2)   . 

400-629 (869-038-00116-1) 

630-699  (869-038-00117-9) 

70O-799  (869-038-00118-7) 

800-End  (869-038-00119-5) 


15.00 
19.00 
18.00 
46.00 
55.00 
32.00 
23.00 
27.00 
27.00 


33  Parts: 

1-124   (869-038-00120-9)  32,00 

'25-199  (869-038-00121-7)  41.00 

200-End  (869-038-00122-5)  33.00 

34  Parts: 

1-299  (869-038-00123-3)  28.00 

300-399  (869-038-00124-1)  25,00 

400-End  (869-038-00125-0)  4600 


53  00         Apr    1    1999 


35  (869-038-00126-8)  .... 

36  Parts 

1-199  (869-038-00127-6) 21,00 

200-299 (869-038-00128-4)  23.00 

300-End  (869-038-00129-2) 38.00 

37  (869-038-00130-6)  29,00 

38  Parts: 

0-17    (869-038-00131-4) 37.00 

'8-£nd    (869-038-00132-2)  41.00 

39  (869-038-00133-1) 24.00 

40  Parts: 

1-49  (869-038-00134-9) 33.00 

50-51    (869-038-00135-7) 25.00 

52  (5201-52  1018)  (869-038-00136-5)  33.00 

52  (52  1019-End)  (869-038-00137-3) 37,00 

53-59  (869-038-00138-1)     .        19.00 

60    (869-038-00139-0)  59.00 

61-62  (869-038-00 140-3) 19.00 

63(63  1-63  1119) (869-038-00141-1)  58.TO 

63  (63.1200-End)  (869-038-00142-0)  .,,  .       36  00 

64-71   (869-038-00143-8) 11.00 

72-80  (869-038-00144-6)  41.00 

33.00 
59.00 
53.00 
40.00 
35.00 
23.00 


81-85  (869-038-00145-4) 

86   (869-038-00146-2) 

87-135  (869-038-00146-1) 

'36-149 (869-038-00148-9) 

150-189 (869-038-00149-7) 

'90-259  (869-036-00150-1) 


Revision  Date 

Apr   1    1999 


July  1. 
July  1 


1999 
1999 


July  1.  1999 

July  1.  1999 

^July  1    1999 

July  1.  1999 

July  1    1999 

July  1.  1999 
July  1  1999 
July  1,  1999 
July  1.  1999 

July  1.  1999 
July  1,  1999 
July  1,  1999 


July  1, 
July  1 

2  July  1, 
2  July  1. 
2  July  1, 

July  1. 

July  1. 

July  1, 

July  1. 

July  1. 


1999 
1999 

1984 
1984 
1984 
1999 
1999 
1999 
1999 
1999 


July  1.  1999 

July  1,  1999 
July  1,  1999 
July  1.  1999 

July  1,  1999 
July  1  1999 
July  1    1999 


14.00       'July  1,  1999 


July  1  1999 
July  1,  1999 
July  1,  1999 

July  1.  1999 


July  1 
July  1 


1999 
1999 


July  1,  1999 


July  1. 

July  1, 

July  1. 

July  1, 

July  1, 

July  1. 


1999 
1999 
1999 
1999 
1999 
1999 


July  1.  1999 


July  1, 
July  1, 
July  1. 
July  1. 
July  1. 
July  1. 
July  1, 
July  1, 


1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 


Title 


Stock  Number 


Price       Revision  Date 


July  1,  1999 
July  1,  1999 


260-265  (869-038-00151-9) 

266-299    (869-038-00152-7) 

300-399  (869HD38-00 153-5) 

400-424  (869-038-00154-3) 

425-699  (869-038-00155-1) 

700-789 (869-038-00 156-0) 

790-End  (869-038-00157-8) 

41  Chapters: 

1.  1-1  to  1-10    

1   1-11  to  Appendix  2  (2  Reserved) 

3-6 

7  

8  

9  

10-17  

18.  Vol,  I.  Parts  1-5  

18.  Vol  II.  Ports  6-19 

18,  Vol,  III.  Ports  20-52  ..  . 

19-100  [Z 

'-100  (869-038-00 158-6) 

101  (869-038-00159-4) 

102-200  (869-038-00160-8) 

201-End  (869-038-00161-6) 

42  Parts: 

1-399  (869-038-00162-4) 

400-429 (869-038-00163-2) 

430-End  (869-038-00164-1) 

43  Parts: 

1-999  (869-038-00165-9) 

1000-end  (869-038-00166-7) 

44  (869-038-00167-5) 

45  Parts: 

1-199  (869-038-00168-3) 

200-499  (869-038-00169-1) 

500-1199  (869-038-00170-5) 

1200-End (869-038-00171-3) 

46  Parts: 

1-40  (869-038-00172-1) 

41-69  (869-038-00173-0) 

70-89  (869-038-00174-8) 

90-139 (869-038-00175-6) 

140-155  (869-038-00176-4) 

156-165 (869-038-00177-2) 

166-199 (869-038-00178-1) 

200-499  (869-038-00179-9) 

SOO-End  (869-038-00180-2) 

47  Parts: 

0-19  (869-038-00181-1) 

20-39  (869-038-00182-9) 

40-69  (869-038-00183-7) 

70-79  (869-038-00184-5) 

80-End    (869-038-00185-3) 

48  Chapters: 

1  (Ports  1-51)  (869-038-00186-1) 

1  (Parts  52-99)  (869-038-00187-0) 

2  (Parts  201-299) (869-038-00188-8) 

3-6  (869-038-00 189-6)   ... 

7-14  (869-038-00190-0)  . 

15-28  (869-038-00191-8) 

29-End  (869-038-00192-6) 

49  Parts: 

1-99  (869-038-00193-41 

100-185 (869-038-00194-2)   , 

18(^199 (869-038-00195-1)   ... 

200-399  (869-038-00 196-9)  . 

400-999 (869-038-OC 197-7) 

1000-1199  (869-038-00198-5) 

'200-End (869-038-00199-3)  , 

50  Parts: 

'-'99  (869-038-00200-1)  

200-599 (869-038-00201-9) 


32  00 
33,00 
26,00 
34.00 
44  00 
42  00 
23.00 

,.     13.00 

,.     13.00 

.     14.00 

600 

4.50 

.     13.00 

9.50 

13.00 

.     13.00 

13-00 

13.00 

14,00 

39  00 

16.00 

15,00 

36  00 

44,00 
54  00 

32,00 
47  00 

26  00 

33.00 
16,00 
30  00 
40,00 

27,00 
23.00 
8.00 
26,00 
1500 
21  00 
27,00 
23.00 
15.00 

39  00 
26  00 
2600 
39,00 
40.00 

55,00 
30.00 
36.00 
27.00 
35.00 
36.00 
25.00 

34  00 
53.00 
13.00 
53.00 
57,00 
17.00 
14.00 


July  1  (999 

July  1  1999 

July  1  1999 

July  1  1999 

July  ]  1999 

July  1  1999 

July  1  1999 

=  July  1  1984 

-July  1  1964 

-•July  1  1984 


-  July 
-July 
-July 

2  July 
-July 

3  July 
'  July 
^July 


1964 
1984 
1964 
1964 
1984 
1984 
1084 
1984 


July  1  1999 

July  1  1999 

July  1  1999 

July  1  1999 

Oct  1  1999 

Oct  1  1 999 

Oct  1  1999 


Oct 
Oct 


1999 

1999 


Oct  1  1999 

Oct  1  1999 

Oct  1  1999 

Oct  1  1999 

Oct  1  1999 


Oct  1 
Oct  1 
Oct  1 
Oct  1 
Oct  1 
Oct  I 
Oct  1 
Oct  I 
Oct  1 


1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 


Oct  I  1999 
Oct  1  1999 


Oct  1 
Oct  1 
Oct  1 


1999 
1999 

1999 


Oct  1 

Oct  1 

Oct  1 

Oct  1 

Oct  1 

Oct  1  1999 

Oct  1  1999 


999 
999 
999 
999 
999 


Oct 
Oct 


1999 

1999 


Oct,  1  1999 
Oct  I  1999 


Oct  1 
Oct,  I 
Oct  1 


1999 
1999 
1999 


43,00 
22,00 


Oct  1  1999 

Oct  I  1999 


via 
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Ti„,  Stock  Number  Price        Revision  Date 

600-Encl         (869-038-00202-7)  37  00        Oct    1    IW 

CFP  Inaex  anO  findings 

Aids     (869-042-00047- !)  53  00         Jan    1    2000 

Complete  I9W  CFP  set "^5'  00  '"^ 

Microfiche  CFC  Edition 

Subscription  (mailed  OS  issued)  290  00  19W 

individual  copies  '  00  1999 

Complete  set  (one-time  mailing)        247  (XI  1997 

Complete  set  (one-time  mailing)  264  00  1996 

Because  Title  3  is  on  annual  compilation  th.s  volump  ana  all  pievious  volumes 
should  be  retained  as  a  permanent  leierence  source 

•'The  July  t  1 985  edition  of  32  CFP  Ports  1-189  contoms  a  nole  only  for 
Ports  1-39  inclusive  For  the  lull  text  of  the  Defense  Acquisition  Pegulations 
in  Ports  1-39  consult  the  three  CFB  volumes  issued  as  of  July  i    1984  contommg 

those  potts 

'The  July  1  1985  edition  of  41  CFB  Chapters  i-lOO  contains  a  note  only 
lor  Chapters  '  to  49  inclusive  for  the  lull  text  of  procurement  regulations 
in  Chapters  1  to  49  consult  the  eleven  CPP  volumes  i<.sued  as  ol  July  1 
1984  containing  those  chapters 

••No  CKnendments  to  this  volume  «eie  ptomulgoted  during  the  period  January 
1  1999  through  Jonuory  i  2000  The  CFP  volume  issued  as  of  January  1 
1999  should  be  retomed 

■■No  amendments  to  this  volume  were  promulgated  during  the  period  April 
,    1999   through  April  i    2000   The  CFB  volume  issued  as  ol  April  1    1999  should 

be  retomed 

^No  amendments  to  this  volume  were  piomulgoted  chiimg  the  period  April 
1  1998  through  April  I  1999  The  CFP  volume  issued  as  ol  April  1  1998 
should  be  retained 

■No  amendments  to  this  volume  «ere  promulgoted  during  the  period  July 
1  1998  through  July  1,  1999  The  CFP  volume  issued  as  ol  July  1  1998  should 
be  retained 
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Washington.  DC  20408,  under  the  Federal  Register  Act  (44  U  S  C. 
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and  graphics  from  Volume  59.  Number  1  ((anuary  2,  1994)  forward 

GPO  Access  users  can  choose  to  retrieve  online  Federal  Register 
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On  the  World  Wide  Web.  (onnect  to  the  Federal  Register  at  http/ 
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except  Federal  holidays 

The  annual  subscription  once  for  the  Federal  Register  paper 
edition  is  $638,  or  $697  flir  a  combined  Federal  Register.  Federal 
Register  Index  and  List  of  CFR  Sections  Affected  (LSA) 
subscription;  the  microfu;he  edition  of  the  Federal  Register 
including  the  Federal  Register  Index  and  LSA  is  $253   Six  month 
subscriptions  are  available  for  one-half  the  annual  rate  The  c;harge 
for  individual  copies  in  paper  form  is  $9  00  for  ea(;h  issue,  or 
$9.00  for  each  group  of  pages  as  actually  bound,  or  $2  00  for 
each  issue  in  microfiche  form.  All  pru;es  in(;lude  regular  domestic: 
postage  and  handling.  International  customers  please  add  25%  for 
foreign  handling.  Remit  check  or  money  order,  made  payable  to 
the  Superintenclent  of  Documents,  or  c;Fiarge  to  your  GPO  Deposit 
Account.  VISA,  MasteKlard  or  Discover  Mail  to:  New  Orders, 
Superintendent  of  Documents,  PC)   Box  371954,  Pittsburgh,  PA 
15250-7954 

There  are  no  restrictions  on  the  republication  of  material  appearing 
in  the  Federal  Register. 

How  To  Cite  This  Publication:  Use  the  volume  number  and  the 
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SUBSCRIPTIONS  AND  COPIES 


® 


PUBLIC 

Subscriptions: 

Paper  or  fiche  202-512-1800 

Assistance  with  public  subscriptions  512-1806 

General  online  information  202-512-1930;  1-888-293-6498 

Single  copies^ck  copies: 

Paper  or  fiche  512-1800 

Assistance  with  public  single  copies  512-1803 

FEDERAL  AGENCIES 
Subscriptions: 

Paper  or  fiche  523-5243 

Assistance  with  Federal  agency  subscriptions  523-5243 


FEDERAL  REGISTER  WORKSHOP 

THE  FEDERAL  REGISTER:  WHAT  IT  IS  AND 
HOW  TO  USE  IT 


FOR: 

WHO; 
WHAT: 


WHY: 


Any  pers<5n  whu  uses  the  Federal  Register  and  Code  of  Federal 

Regulations 

.Spon.sored  by  the  Office  of  the  Federal  Register 

Free  public  bnefings  (approximately  3  hours)  to  present 

1  The  regulatory  process,  with  a  focus  on  the  Federal  Register 

system  and  the  public  s  role  in  the  development  of 
regulations 

2  The  relationship  between  the  Federal  Register  and  Code 

of  Federal  Regulations 

3  The  important  elements  of  typical  Federal  Register 

documents 

4  .^n  introduction  to  the  finding  aids  of  the  FR/CFR  system 
To  provide  the  public  with  access  to  information  necessary  to 
research  Federal  agency  regulations  which  directly  affect  them 
There  will  be  no  discussion  of  specific  agency  regulations 


WHEN: 
WHERE: 


WASHINGTON,  DC 

July  11,  2000,  at  9:00  a.m. 

Office  of  the  Federal  Register 

Conference  Room 

800  North  Capitol  Street,  NW. 

Washington.  DC 

(3  blocks  north  of  Union  Station  Metro) 


RESERVATIONS:  202-523-4538 
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Agency  for  Toxic  Substances  and  Disease  Registry 

NOTICES 

Grant  and  cooperative  agreement  awards: 

Association  of  American  Medical  Colleges,  37137-37138 

Agriculture  Department 

See  Animal  and  Plant  Health  Inspection  Service 

See  Farm  Service  Agency 

See  Rural  Business-Cooperative  Ser\'ice 

See  Rural  Housing  Service 

Alcohol,  Tobacco  and  Firearms  Bureau 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 

Gang  Resistance  Education  and  Training  Program,  37207- 
37208 

Animal  and  Plant  Health  Inspection  Service 

RULES 

Plant-related  quarantine,  domestic: 
Mexican  fruit  fly,  37005-37006 

Arts  and  l-iumanities.  National  Foundation 

See  National  Foundation  on  the  Arts  and  the  Humanities 

Centers  for  Disease  Control  and  Prevention 

NOTICES 

Grant  and  cooperative  agreement  awards: 

Association  of  American  Medical  Colleges,  37137-37138 
Association  of  State  and  Territorial  Directors  of  Health 

Promotion  and  Public  Health  Education,  37138- 

37139 
Grants  and  cooperative  agreements;  availability,  etc.: 
Asthma  surveillance  and  interventions  in  hospital 

emergency  departments,  37139-37142 
Childhood  diabetes;  uniform  population-based  approach 

to  case  ascertainment,  typology,  surveillance,  and 

research,  37142-37146 
Epilepsy  public  awareness  and  partnership,  education. 

and  communication,  37146-37149 
Infectious  Diseases,  Postdoctoral  Fellowship  Training 

Program,  37149 
Injury  Control  Research  Centers,  37149-37153 
Meetings: 
Energy-Related  Epidemiologic  Research  Advisory 

Committee,  37153-37154 
Immunization  Practices  Advisory  Committee,  37154 

Coast  Guard 

RULES 

Ports  and  waterways  safety: 
Chickahominy  River,  VA,  37044-37045 

Commerce  Department 

See  Export  Administration  Bureau 

See  Foreign-Trade  Zones  Board 

See  International  Trade  Administration 

See  National  Oceanic  and  Atmospheric  Administration 

Defense  Department 

See  Navy  Department 


NOTICES 

Federal  Acquisition  Regulation  (FAR): 
Agency  information  collection  activities — 

Submission  for  OMB  review;  comment  request.  37122 

Education  Department 

RULES 

Postsecondary  education: 
William  D.  Ford  Federal  Direct  Loan  Program:  correction. 
37045-37046 
PROPOSED  RULES 
Grants: 

Direct  grant  programs;  discretionary  grants;  application 
review  process.  37090-37091 
NOTICES 
Agency  information  collection  activities: 

Proposed  collection;  comment  request,  37122-37123 
Grants  and  cooperative  agreements:  availability,  etc.: 
Educational  research  and  improvement — 

Jacob  K.  Javits  Gifted  and  Talented  Education  Program, 
37229-37232 
Postsecondary  education: 

Accrediting  agencies  and  State  approval  agencies  for 

vocational  and  nurse  education  institutions;  national 
recognition:  comment  request.  37123-37125 

Employment  and  Training  Administration 

RULES 

Birth  and  adoption  unemployment  compensation.  37209- 
37227 

Energy  Department 

See  Federal  Energv  Regulatory-  Commission 

NOTICES 

Meetings: 

Secretary  of  Energy  Advisory'  Board.  37125-37126 

Environmental  Protection  Agency 

RULES 

Air  pollution  control; 
State  operating  permits  programs — 
Montana,  37049-37052 
Air  programs;  approval  and  promulgation;  State  plans  for 
designated  facilities  and  pollutants: 
West  Virginia,  37046-37049 
Water  supply: 
National  primary'  drinking  water  regulations — 

Interim  enhanced  surface  water  treatment  rule.  Stage  1 
disinfectants  and  disinfection  byproducts  rule,  and 
State  primacv  requirements;  revisions.  37052- 
37053 
PROPOSED  RULES 
Air  pollution  control: 
State  operating  permits  programs — 
Montana,  37091 
Air  programs;  approval  and  promulgation;  State  plans  for 
designated  facilities  and  pollutants: 
West  Virginia,  37091 
Water  supply: 

National  primary  drinking  water  regulations — 

Interim  enhanced  surface  water  treatment  rule.  Stage  1 
disinfectants  and  disinfection  byproducts  rule,  and 
State  primacy  requirements;  revisions,  37092 
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NOTICES 

Agency  information  i  ollt'ction  ,ii  tiv  itics: 

Proposed  collw.tion,  coiniufnt  r('(]iiHst.  :i71  2H-371 .1:< 

Equal  Employment  Opportunity  Commission 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review:  (  omnient  request.  37133 

Export  Administration  Bureau 

RULES 

Export  licensing: 

Commerce  control  list — 
Microprocessors  controlled  by  ECXIN  3A001  and 

Graphics  accelerators  controlled  by  EC;CN  4A003; 
License  Exception  CW  eligibility  expansion, 
37039-37040 

Farm  Service  Agency 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection,  comment  request.  37112-37113 

Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 
Airbus,  37017-37031 
Boeing,  37011-37025 
Bombardier.  37014-37015 
British  Aerospace,  37025-37026 
CFM  International.  37031-37034 
General  Electric  CIo  ,  3700^37011 
Airworthiness  standards; 
Special  conditions — 

Cessna  Model  172/K/L/M/N/P  airplane,  etc  ,  37006- 
37008 
Class  E  airspace,  37035-37038 
Restricted  areas,  37038-3  7039 
PROPOSED  RULES 
Airworthiness  directives: 
Airbus.  37084-37087 
Saab,  37087-37089 
Class  E  airspace,  3708^-37090 
NOTICES 
Passenger  facility  charges,  applications,  etc 

Yeager  Airport.  WV,  37198 
Reports  and  guidance  documents;  availability,  etc.: 
Normal,  utility,  acrobatic,  and  commuter  category 
airplanes — 
Polymer  matrix  composite  material  systems;  material 
qualification  and  equivalency;  policv  statement; 
comment  request,  37198-37205 

Federal  Communications  Commission 

RULES 

Common  carrier  services 

Wireless  telecommunications  services — 

Cellular  radiotelephone  service;  geographic  partitioning 
and  spectrum  disaggregation,  37055-37057 
PROPOSED  RULES 
Common  carrier  services: 

Personal  communications  services — 

Installment  payment  financing  for  PC'S  licensees, 
37092-37102 
NOTICES 
Agency  information  collection  activities: 

Proposed  collection;  comment  request,  37133-37135 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  301 

[Docket  No.  99-075-4] 

Mexican  FruK  Fly  Regulations; 
Renrtovai  of  Regulated  Area 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Interim  rule  and  request  for 
comments. 

summary:  We  are  amending  the 
regulations  to  remove  the  regulated 
portion  of  San  Diego  and  Riverside 
Counties.  CA,  from  the  list  of  areas 
regulated  because  of  the  Mexican  fruit 
fly.  and  to  remove  California  from  the 
list  of  States  quarantined  because  of  the 
Mexican  fruit  fly.  We  have  determined 
that  the  Mexican  fruit  fly  has  been 
eradicated  from  California  and  that 
restrictions  on  the  interstate  movement 
of  regulated  articles  from  California  are 
no  longer  necessary  to  prevent  the 
spread  of  the  Mexican  fruit  fly  into 
noninfested  areas  of  the  United  States. 
This  action  relieves  unnecessary 
restrictions  on  the  interstate  movement 
of  regulated  articles  from  the  previously 
regulated  area. 

DATES:  This  interim  rule  was  effective 
June  7,  2000.  We  invite  you  to  comment 
on  this  docket  we  will  consider  all 
comments  that  we  receive  by  August  14. 
2000. 

ADDRESSES:  Please  send  your  comment 
and  three  copies  to:  Docket  No.  99-075- 
4,  Regulatory  Analysis  and 
Development.  PPD,  APHIS.  Suite  3C03, 
4700  River  Road,  Unit  118,  Riverdale, 
MD  20737-1238.  Please  state  that  your 
comment  refers  to  Docket  No.  99-075- 
4. 

You  may  read  any  comments  that  we 
receive  on  this  docket  in  our  reading 
room.  The  reading  room  is  located  in 


room  1141  of  the  USDA  South  Building, 
14th  Street  and  Independence  Avenue. 
SW.,  Washington,  DC.  Normal  reading 
room  hours  are  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  except 
holidays.  To  be  sure  someone  is  there  to 
help  you.  please  call  (202)  690-2817 
before  coming. 

APHIS  documents  published  in  the 
Federal  Register,  and  related 
information,  including  the  names  of 
organizations  and  individuals  who  have 
commented  on  APHIS  dockets,  are 
available  on  the  Internet  at  http:// 
www.aphis.usda.gov/ppd/rad/ 
webrepor.html. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Wilmer  E.  Snell,  Operations  Officer, 

Invasive  Species  and  Pest  Management, 

PPQ,  APHIS,  4700  River  Road  Unit  134, 

Riverdale,  MD  20737-1236;  (301)  734- 

8247. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Mexican  fruit  fly,  Anastrepha 
ludens  (Loew),  is  a  destructive  pest  of 
citrus  and  other  types  of  fruit.  The  short 
life  cycle  of  the  Mexican  fruit  fly  allows 
rapid  development  of  serious  outbreaks 
that  can  cause  severe  economic  losses  in 
commercial  citrus-producing  areas.  The 
Mexican  fruit  fly  regulations,  contained 
in  7  CFR  301.64  through  301.64-10 
(referred  to  below  as  the  regulations), 
quarantine  infested  States,  designate 
regulated  areas,  and  restrict  the 
interstate  movement  of  specified  fruits 
and  other  regulated  articles  from 
regulated  areas  in  order  to  prevent  the 
spread  of  the  Mexican  fruit  fly  to 
noninfested  areas  of  the  United  States. 
Regulated  areas  are  listed  in  §  301.64- 
3(c). 

In  an  interim  rule  effective  September 
22,  1999,  and  published  in  the  Federal 
Register  on  September  28.  1999  (64  FR 
52211-52212,  Docket  No.  99-075-1),  we 
quarantined  the  State  of  California  and 
designated  a  portion  of  San  Bernardino 
and  Riverside  Counties  as  a  regulated 
area  because  that  area  had  been  found 
to  be  infested  with  the  Mexican  fruit  fly. 
In  a  second  interim  rule,  effective 
December  14,  1999,  and  published  in 
the  Federal  Register  on  December  21. 
1999  (64  FR  71267-71270,  Docket  No. 
99-075-2),  we  amended  the  Mexican 
fruit  fly  regulations  by  adding  a  portion 
of  San  Diego  and  Riverside  Counties, 
CA,  to  the  list  of  areas  regulated  because 
of  the  Mexican  fruit  fly.  In  a  third 


interim  rule,  effective  April  12.  2000. 
and  published  in  the  Federal  Register 
on  April  18.  2000  (65  FR  20705-20706. 
Docket  No.  99-075-3),  we  amended  the 
Mexican  fruit  fly  regulations  bv 
removing  the  regulated  portion  of  San 
Bernardino  and  Riverside  Counties,  CA. 
from  the  list  of  areas  regulated  because 
of  the  Mexican  fruit  fly. 

Based  on  insect  trapping  surveys  by 
inspectors  of  California  State  and 
county  agencies  and  by  inspectors  of  the 
Animal  and  Plant  Health  Inspection 
Service,  we  have  determined  that  the 
Mexican  fruit  fly  has  been  eradicated 
from  San  Diego  and  Riverside  Counties. 
CA.  The  last  finding  of  Mexican  fruit  flv 
thought  to  be  associated  with  the 
infestation  in  this  area  was  made  on 
October  28.  1999. 

Since  then,  no  evidence  of  Mexican 
fruit  fly  infestations  has  been  found  in 
this  area,  and  we  have  determined  that 
the  Mexican  fruit  fly  no  longer  exists  in 
San  Diego  and  Riverside  Counties. 
Therefore,  we  are  removing  this  area 
from  the  list  of  areas  in  §  301 .64-3{c) 
regulated  because  of  the  Mexican  fruit 
fly.  Because  we  have  determined  that 
the  Mexican  fruit  fly  no  longer  exists  in 
California,  we  are  removing  California 
from  the  list  of  States  quarantined 
because  of  the  Mexican  fruit  fly. 

Immediate  Action 

The  Administrator  of  the  Animal  and 
Plant  Health  Inspection  Service  has 
determined  that  there  is  good  cause  for 
publishing  this  interim  rule  Without 
prior  opportunity  for  public  comment. 
Immediate  action  is  warranted  to 
remove  unnecessary  restrictions  on  the 
public.  The  area  in  California  affected 
by  this  document  was  regulated  due  to 
the  possibility  that  the  Mexican  fruit  fly 
could  be  spread  to  noninfested  areas  of 
the  United  States.  Since  this  situation 
no  longer  exists,  the  continued 
regulated  status  of  this  area  would 
impose  unnecessary  restrictions. 

Because  prior  notice  and  other  public 
procedures  with  respect  to  this  action 
are  impracticable  and  contran,'  to  the 
public  interest  under  these  conditions, 
we  find  good  cause  under  5  U.S.C.  553 
to  make  this  action  effective  less  than  30 
days  after  publication.  We  will  consider 
comments  that  are  received  within  60 
days  of  publication  of  this  rule  in  the 
Federal  Register.  The  document  will 
include  a  discussion  of  any  comments 
we  receive  and  anv  amendments  we  are 
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mailing  to  the  rule  as  a  result  of  the 
comments. 

Executive  Order  12886  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Oder  12866  For  this  action, 
the  Office  of  Management  and  Budget 
has  waived  its  review  process  required 
by  Executive  Order  12866 

We  are  amending  the  regulations  to 
remove  the  regulated  portion  of  San 
Diego  and  Riverside  Counties.  C.A.  from 
the  list  of  areas  regulated  because  of  the 
Mexican  fruit  fly.  and  to  remove 
California  from  the  list  of  States 
quarantined  because  of  the  Mexican 
fruit  fly  We  have  determined  that  the 
Mexican  fruit  fly  has  been  eradicated 
from  California  and  that  restrictions  on 
the  interstate  movement  of  regulated 
articles  from  California  are  no  longer 
necessary  to  prevent  the  spread  of  the 
Mexican  fruit  fly  into  noninfested  areas 
of  the  United  States.  This  action  relieves 
unnecessary  restrictions  on  the 
interstate  movement  of  regulated 
articles  from  the  previously  regulated 
area. 

This  emergency  situation  maizes 
timely  compliance  with  section  604  of 
the  Regulatory  Flexibility  Act  (5  U  S  C. 
601  et  seq]  impracticable.  We  are 
currently  assessing  the  potential 
economic  effects  of  this  action  on  small 
entities  Based  on  that  assessment,  we 
will  either  certify  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities  or 
publish  a  Tinal  regulatory  flexibility 
analysis. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372.  which  requires 
intergovenunental  consultation  with 
State  and  local  officials  (See  7  CFR  part 
3015.  subpart  V  ) 

Executive  Order  12988 

This  rule  has  been  reviewed  under 
Executive  Order  12988.  Civil  lustice 
Reform  This  rule  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
inconsistent  with  this  rule.  (2)  has  no 
retroactive  effect,  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule 

Paperwork  Reduction  Act 

This  rule  contains  no  new 
information  collet  tion  or  rec:ordkeeping 
requirements  under  the  Paperwork 
Reduction  Ad  of  1995  (44  V  S C   .1501 
et  seq  ). 


List  of  Subiects  in  7  CFR  Part  301 

Agricultural  commodities,  Plant 
diseases  and  pests.  Quarantine, 
Reporting  and  recordkeeping 
requirements.  Transportation 

Accordingly,  we  are  amending  7  CFR 
part  301  as  follows: 

PART  301— DOMESTIC  QUARANTINE 
NOTICES 

1.  The  authority  citation  for  part  301 
continues  to  read  as  follows: 

Authority:  7  T  S  C.  147a.  ISObb.  ISOdd. 
nOee,  150fT.  161.  162.  and  164-167;  7  CFR 

2  22,  2  80.  and  371  2(i ) 

1301.84-3    [Amendwf] 

2  In  §301.64-3,  paragraph  (c)  is 
amended  by  removing  the  entry  for 
"r^lifomia"  and  the  description  of  the 
regulated  area  for  San  Diego  and 
Riverside  Counties,  CA. 

Done  in  Wa.shington.  LXi:,  this  7th  day  of 
lune  2tXX) 
Craig  A.  Reed. 

Administrator,  Animal  and  Plant  Health 
Inspection  Service 
IFR  Do<.  0O-14845  Filed  6-12-00,  8  45  am] 

MLUNQ  COOC  MIO-M-il 


DEPARTMENT  OF  TRANSPORTATION 
F«d»ral  Aviation  Administration 

14  CFR  Part  23 

[Docket  No.  CE1S9;  SfMCial  Condtttons  No. 
23-103-SC] 

Spaclal  Conditions:  Csssna  Modsis; 
Diamond  Modal;  Moonay  Modala;  PIpar 
Modala;  Rayttiaon  Modala;  Alrplanas 
Modmad  by  Inatallatlon  of  Taladyna 
Contlnantal  Motors  Full  Auttwdty 
Digital  Engina  Control  (FADEC) 
Systam 

AQENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  special  conditions. 


SUMMARY:  These  special  conditions  are 
issued  for  the  Cessna  Models  172/K/L/ 
M/N/P.  177/A/B/RG.  180/E/F/G/H/I/K. 
182/E/F/G/H/I/K/L/M/N/P/Q/R,  185/A/ 
C/D/E/F.  188/A/B/C.  P206/A/B/C/D/E, 
II206/A/B/C/D/E/F/G.  TU206/A/B/C/D/ 
E/F/G.  TP206/A/B/C/D/E.  207/A.  T207/ 
A,  210/K/L/M/N/R,  T210/K/L/M/N/R, 
310/A/B/C/D/E/F/G/H/I/I/I-l/K/L/N/P/ 
Q/R,  320/A/B/C/D/E/F/-1,  337/A/B/C/ 
D/E/F/G/H,  340/A,  401/A/B,  411/A, 
414/A,  421/A/B/C,  Diamond  Model 
DA20-C1;  Moonev  Models  M20/C/D/E/ 
F/FK/R;  Piper  Models  PA-28-180/- 
201T.  PA-28R-201T.  PA-28RT-201T, 
PA-34-200/-200T/-220T,  PA-46-310P/ 


-350P:  and  Raytheon  Models  FSo.  V35. 
A36,  95-C55,  055,  E55,  58.  58P 
airplanes.  These  airplanes  as  modified 
by  Teledyne  Continental  Motors  will 
have  a  novel  or  unusual  design  feature 
associated  with  the  installation  of  an 
engine  that  uses  an  electronic  engine 
control  system  in  place  of  the  engine's 
mechanical  system.  The  applicable 
airworthiness  regulations  do  not  contain 
adequate  or  appropriate  safety  standards 
for  this  design  feature.  These  special 
conditions  contain  the  additional  safety 
standards  that  the  Administrator 
considers  necessary  to  establish  a  level 
of  safety  equivalent  to  that  established 
by  the  existing  airworthiness  standards. 
EFFECTIVE  DATE:  July  13.  2000 
FOR  FURTHER  INFORMATION  CONTACT: 
Randy  Griffith,  Aerospace  Engineer. 
Federal  Aviation  Administration. 
Aircraft  Certification  Service.  Small 
Airplane  Directorate,  ACE-111.  901 
Locust,  Kansas  City,  Missouri  64106; 
816-329-4126.  fax  816-329-4090. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  January  7,  2000.  Teledyne 
Continental  Motors  applied  for 
supplemental  type  certificates  for  the 
installation  of  engines  that  use  an 
electronic  engine  control  system  in 
place  of  the  hydromechanical  control 
system  for  the  Cessna  Models  1 72/K/L/ 
M/N/P.  177/A/B/RG.  180/E/F/G/H/J/K. 
182/E/F/G/H/J/K/L/M/N/P/Q/R.  185/A/ 
C/D/E/F.  188/A/B/C.  P206/A/B/C/D/E. 
U206/A/B/C/D/E/F/G.  TU206/A/B/(i/D/ 
E/F/G.  TP206/A/B/C/D/E.  207/A.  T207/ 
A.  210/K/L/M/N/R,  T210/K/L/M/N/R. 
3 1 0/ A/B/C/D/E/F/G/H/I/J/J-l  /K/L/N/P/ 
Q/R.320/A/B/C/D/E/F/-1,  337/AyB/C/D/ 
E/F/G/H.  340/A.  401/A/B.  411/A,  414/ 
A.  421/A/B/C;  Diamond  Model  DA2&- 
Cl:  Mooney  Models  M20/C/D/E/F/J/K/ 
R;  Piper  Models  PA-28-180/-201T,  PA- 
28R-201T,  PA-28RT-201T,  PA-34- 
2OO/-20OT/-220T.  PA-46-310P/-350P; 
and  Raytheon  Models  F33.  V35.  A36, 
95-C55.  D55.  E55.  58.  58P  airplanes. 
Affected  airplane  models  are  ciurently 
approved  under  the  following  Type 
Certificate  Numbers: 
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Type 
certifi- 
cate No. 


Cessna  Models  1 72/K/L/M/N/P  \  3A12 

Cessna  Models  177/A/B  AIXE 

Cessna  Model  177RG  A20CE 

Cessna  Models  ISO'E/F/G/H/J/K        1  5A6 
Cessna  Models  182/E/F/G/H/J/K/L7    3A13 
M/N/P/Q/R  I 

Cessna  Models  1 85/A/C/D/E/F  I  3A24 

Cessna  Models  188/A/B/C  A9CE 

Cessna     Models     P206/A/B/C/D/E.  -  A4CE 
U206A/B/C/D/E/F/G.    TU206/A/B/ 
C/D/E;F/G.  TP206/A/B/C/D/E  I 


Type 

Model 

certifi- 

cate No 

Cessna  Models  207/A,  T207/A  

A16CE 

Cessna      Models     210/K/LyM/N/R. 

3A21 

T210/K/L'M/N/R 

Cessna  Model  310/A/B/C/D/E/F/G/ 

3A10 

H/I/J/J-1/K/L/N/P/Q/R. 

Cessna  Models  320/A/B/C/D/E/F/- 

3A25 

1.  340/A 

Cessna  Model  337/A/B/C/D/E/F/G/ 

H 
Cessna    Models    401/A/'B.    411/A. 

A6CE 

A7CE 

414/A.  421/A/B/C 

Diamond  Model  D/V20-C1   

TA4CH 

Mooney  Models  M20/C/D/E/F/J/K/R 

2A3 

Piper    Models     PA-28-180/-201T. 

2A13 

PA-28R-201T.  PA-28RT-201T 

Piper    Model    PA-34-200/-200T/- 

A7S0 

220T 

Piper  Model  PA-46-310P/-350P  . 

A25SO 

Raytheon  Models  F33.  V35.  A36 

3A15 

Raytheon  Models  58,  95-C55.  D55. 

3A16 

E55 

Raytheon  Model  58P 

A23CE 

All  the  airplanes  are  small,  normal 
catcgor\'  airplanes  powered  with  either 
single  or  dual  reciprocating  engines. 
The  modification  to  the  airplanes 
involves  replacement  of  the  engine  with 
a  new  engine  model  that  incorporates  an 
electronic  engine  control  system  with 
full  engine  authority  capability.  The 
new  engine  model  is  accomplished  with 
either  an  amended  type  certificate  to  the 
engine  if  the  engine  is  a  Teledyne 
Continental  engine  or  a  supplemental 
type  certificate  to  the  engine  if  the 
engine  is  a  Lycoming  engine.  The 
airframe  systems  will  also  be  modified 
as  necessary  to  accommodate  the 
engine's  new  control  system. 

Type  Certification  Basis 

Under  the  provisions  of  §  21.101, 
Teledyne  Continental  Motors  must 
show  that  affected  airplane  models,  as 
changed,  continue  to  meet  the 
applicable  provisions  of  the  regulations 
incorporated  by  reference  in  Type 
Certificate  Numbers  3A12,  A13CE, 
A20CE.  5A6,  3A13,  3A24.  A9CE.  A4CE. 
A16CE.  3A21.  3A10,  3A25.  A6CE, 
A7CE.  TA4CH.  2A3.  2A13,  A7S0, 
A25SO.  3A15.  3A16.  A23CE  or  the 
applicable  regulations  in  effect  on  the 
date  of  application  for  the  change.  The 
regulations  incorporated  by  reference  in 
the  type  certificate  are  commonly 
referred  to  as  the  "original  type 
certification  basis"  and  can  be  foiuid  in 
the  Type  Certificates. 

If  the  Administrator  finds  that  the 
applicable  airworthiness  regulations  (14 
CFR  part  23)  do  not  contain  adequate  or 
appropriate  safety  standards  for  affected 
airplane  models  because  of  a  novel  or 
unusual  design  feature,  special 


conditions  are  prescribed  under  the 
provisions  of  §21.16. 

Special  conditions,  as  appropriate,  are 
issued  in  accordance  with  §  11.49  after 
public  notice,  as  required  by  §§  11.28 
and  11.29(b).  and  become  part  of  the 
type  certification  basis  in  accordance 
with  §21. 101(b)(2). 

Special  conditions  are  initially 
applicable  to  the  model  for  which  they 
are  issued.  Should  the  applicant  apply 
for  a  supplemental  type  certificate  to 
modify  any  other  model  included  on  the 
same  type  certificate  to  incorporate  the 
same  novel  or  unusual  design  feature, 
the  special  conditions  would  also  apply 
to  the  other  model  under  the  provisions 
of§21. 101(a)(1). 

Novel  or  Unusual  Design  Features 

The  Cessna  Models  1 72/K/L/M/N/P, 
177/A/B/RG.  180/E/F/G/H/J/K.  182/E/F/ 
G/H/J/K/L/M/N/P/Q/R.l  85/A/C/D/E/F, 
188/A/B/C,  P206/A/B/C/D/E.  U206/A/ 
B/C/D/E/F/G.TU206/A/B/C/D/E/F/G. 
TP206/A/B/C/D/E.  207/A.  T207/A.  210/ 
K/L/M/N/R,  T210/K/L/M/N/R.  310/ A/B/ 
C/D/E/F/G/H/I/J/J-l/K/L/N/P/Q/R.''320/ 
A/B/C/D/E/F/-l,337/A/B/C/D/E/F/G/H, 
340/A,  401/A/B.  411/A.  414/A.  421/A/ 
B/C;  Diamond  Model  DA20-C1:  Moonev 
Models  M20/C/D/E/F/J/K/R:  Piper 
Models  PA-28-180/-201T,  PA-28R- 
201T.  PA-28RT-201T.  PA-34-200/- 
200T/-220T.  PA-46-310P/-350P;  and 
Raytheon  Models  F33.  V35,  A36,  95- 
C55.  D55.  E55.  58.  58P  airplanes  will 
incorporate  an  engine  that  includes  an 
electronic  control  system  with  full 
engine  authority  capability.  The 
airframe  systems  will  also  be  modified 
as  necessary  to  accommodate  the 
engine's  new  control  system. 

Many  advanced  electronic  systems  are 
prone  to  either  upsets  or  damage,  or 
both,  at  energy  levels  lower  than  analog 
systems.  The  increasing  use  of  high 
power  radio  frequency  emitters 
mandates  requirements  for  improved 
high  intensity  radiated  fields  (HIRF) 
protection  for  electrical  and  electronic 
equipment.  Since  the  electronic  engine 
control  system  developed  by  Teledyne 
Continental  Motors  will  perform 
functions  in  which  a  failure  may  cause 
an  unsafe  condition,  provisions  for 
protection  from  the  effects  of  HIRF 
fields  should  be  considered  and,  if 
necessary,  incorporated  into  the 
airplane  design  data.  The  FAA  policy 
contained  in  Notice  8110.71,  dated 
April  2.  1998,  establishes  the  HIRF 
energy  levels  that  airplanes  will  be 
exposed  to  in  service.  The  guidelines  set 
forth  in  this  Notice  are  the  result  of  an 
Aircraft  Certification  Service  review  of 
existing  policy  on  HIRF.  in  light  of  the 
ongoing  work  of  the  ARAC 
Electromagnetic  Effects  Harmonization 


Working  Group  (EEHWG).  The  EEHWG 
adopted  a  set  of  HIRF  environment 
levels  in  November  1997  that  were 
agreed  upon  by  the  FAA.  JAA.  and 
industry  participants.  As  a  result,  the 
HIRF  environments  in  this  notice  reflect 
the  environment  levels  recommended 
by  this  working  group.  This  notice  states 
that  a  full  authority  digital  engine 
control  is  an  example  of  a  system  that 
shoufd  address  the  HIRF  environments. 

Even  though  each  control  system  will 
be  certificated  as  part  of  the  engine,  the 
installation  of  an  engine  with  an 
electronic  control  system  requires 
evaluation  due  to  the  possible  effects  on 
or  by  other  airplane  systems  (for 
example,  radio  interference  with  other 
airplane  electronic  systems,  shared 
engine  and  airplane  power  sources).  The 
regulator\'  requirements  in  14  CFR  part 
23  for  evaluating  the  installation  of 
complex  systems,  including  electronic 
systems,  are  contained  in  §  23.1309. 
However,  when  §  23.1309  was 
developed,  the  use  of  electronic  control 
systems  for  engines  was  not  envisioned: 
therefore,  the  §  23.1309  requirements 
were  not  applicable  to  systems 
certificated  as  part  of  the  engine 
(reference  §23. 1309(f)(1)).  Also, 
electronic  control  systems  often  require 
inputs  from  airplane  data  and  power 
sources  and  outputs  to  other  airplane 
systems  {e.g.,  automated  cockpit 
powerplant  controls  such  as  mixture 
setting)  Although  the  parts  of  the  system 
that  are  not  certificated  with  the  engine 
could  be  evaluated  using  the  criteria  of 
§  23.1309,  the  integral  nature  of  systems 
such  as  these  makes  it  unfeasible  to 
evaluate  the  airplane  portion  of  the 
system  without  including  the  engine 
portion  of  the  system.  However. 
§  23.1309(f)(1)  again  prevents  complete 
evaluation  of  the  installed  airplane 
system  since  evaluation  of  the  engine 
system's  effects  is  not  reouired. 

Therefore,  special  conditions  are 
proposed  for  the  Cessna  Models  172/K/ 
L/M/N/P,  177/A/B/RG,  180/E/F/G/H/J/ 
K,  182/E/F/G/H/J/K/L/M/N/P/Q/R,  185/ 
A/C/D/E/F,  188/A/B/C,  P206/A/B/C/D/ 
E,  U206/A/B/C/D/E/F/G,  TU206/A/B/C/ 
D/E/F/G.  TP206/A/B/C/D/E.  207/A, 
T207/A.  210/K/L/M/N/R,  T210/K/L/M/ 
N/R,  310/A/B/C/D/E/F/G/H/I/J/J-l/K/L/ 
N/P/Q/R.  320/A/B/C/D/E/F/-1.  337,'A/ 
B/C/D/E/F/G/H,  340/A.  401/A/B,  411/A. 
414/A,  421/A/B/C:  Diamond  Model 
DA20-C1:  Mooney  Models  M20/C/D/E/ 
F/J/K/R;  Piper  Models  PA-28-180/- 
201T,  PA-28R-201T,  PA-28RT-201T, 
PA-34-200/-200T/-220T,  PA-^6-310P/ 
-350P;  and  Raytheon  Models  F33.  V35, 
A36.  95-C;55.  055.  E55,  58.  58P 
airplanes  modified  by  Teledyne 
Continental  Motors  by  installation  of  an 
electronic  engine  control  system  to 
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priivulf  HIKK  |iri)tc(  tmii  >iiui  tn  t'v.ilii.ilc 
th»'  uistallatimi  ni  thf  flt'<  tnimi  cii^iiif 
(  nntrnl  svst»mi  fur  cninpliaiu  <•  with  thf 
r<'(]iuri'intMits  of «»  2)  1  t()M(,i)  ihnnij;h  (»•) 
.It  Aiin'iulmfiit  J  t   4  1 

Di.siuMiicin  uf (Comments 

Oil  April  4    JO(H)  (t).")  FK  17t>l  t).  thf 

FA.'\  Jiutlllshfd  niitK  f  iif  prnpnsfii 
spf(  lal  (iiii(iiti<iiis  No   2A   ()(>^  ()1^^(.  fnr 
Cfssna  Modfls  17J/K/I./MN''l'.  177  A/ 
B'R(;.  lao'K'F'C'HM/K.,  ih;;/f/F/(;/H/I/ 
ki.'M'N/P/Q/K.  1H5/A/(:/I)/E/F.  IHH/ 
A'B/C.  F20h/A/El/(;/[)/fc;,  l!2(Mi/A/B/(:' 
D/fc:/F'(;.Tll20tS/A/B/(;/D/E/F/(;, 
TP2(Jb/A'B/(;/IVK,  2()7/A,  T207/A.  210/ 
K/L/M/N/K.  T21()/k/l./M/N/R.  310/ A/B/ 
C/D/E/F/G/H/I/IM-l/K/L/N/P'Q/R.  320/ 
A/B'(:/n/E/F/-l.  .M7/A/B/(:/L)/L/F/(;/H. 
J40'A.  401/A/B,  4n/A.  414/A.  421/A/ 
B/f:,  Diamoiul  Modfl  nA20-(:i.  Mhoiihv 
Modfls  M2()'(:  D'F/F'l  K/K.  Pipor 
Modfls  F'A-28-lH0/-2()lT,  PA-2HK- 
201T.  PA-28KT  20IT.  PA-.)4-200/^ 
20()T/-220T.  PA^6-;U0P/-350P:  and 
Raytheon  Modfls  F.l).  V 35,  A3b,  45- 
(:55.  D55.  t55.  5H,  58P  airplaiif  s   No 
commonts  were  received,  and  the 
special  ttmditions  are  adopted  as 
proposed 

Applicability 

As  dist:ussf<l  above,  these  speirial 
conditions  are  appiu  ahle  to  the  (!essna 
Models  172  K/l./M/N/P.  177/A/B/R(;. 
1H0/E/F'(;/M'I  K,  182/E/F't;'H/I'K'L/ 
M/N/P/g'R.  185  A/C/D/E'F,  188/A/B/C. 

P206/a/bh:/ii/e,  r206/A/B/(:/n/E/F/(i. 

TU206/A'B'(;/I)/E'F'(;.TP20fi/A/B/(:/ 
D/E,  207  A.  T207'A.  210/K/L/M/N/R. 
T210/K/L/M/N''R.  310/A/B/(:/ID/E/F/C;/ 
H/l/I/I-1 'K  1>/N/P'Q/R.  320/A/B/C/D/E' 
F'-l,  337/A/H/(:/n/E/F/(;/H.  340/A. 
401  A'B,411'A,  414  A.421/A/B/(.. 
[liamond  Model  I)A20-(:i.  Mooney 
Models  M20/(;'I)/K/F/I/K/R.  Piper 
Modfls  PA-28-18()/    201T.  PA-2HK - 
201T,  PA-28RT   201T,  PA-34-2()()' 
2UOT/-220T.  P.\-4t>-310P/-J50P;  and 
Raytheon  Models  F33,  V35,  A3h,  95- 
C55,  D55,  E55.  58.  58P  airplanes  as 
modified  by  Teledyne  (iontinental 
Mott)rs   .Should  Tfledyne  llontinenfal 
Motors  apply  at  a  later  date  for  a 
supple  mental  type  (:ertifu:atf  to  modify 
any  other  model  included  on  Type 
Certifuate  Numbers  LM2.  A13C:E, 
A20C:E,  5Ah,  3A13,  3.\24,  AMCE.  A4(:E, 
AieCE,  3A21.  3A10.  3A25,  AhCE, 
A7(:E,  TA4(:H.  2A3.  2A13.  A7.S(). 
A25S(),  3A15.  3A1H.  A23C;E  to 
incorporate  the  same  novel  or  unusual 
design  feature .  the  spei  iai  <  onditions 
would  apply  to  th.it  model  as  wfll 
under  the  provisi(iii>  of  t)  2  1  H)l(aH  1) 


(ionclusion 

I'tiis  .!( tion  affects  onK  <  ertain  novel 
or  unusual  design  features  on  (lessna 
Models  172  k/L/M'N/P.  177/A/B'RG. 
180/E/F/(;/H/I'K.  182/E/F/C;'H/I/K/L/ 
M'N  P  Q  R.  185/A/C/ri/E/F.  188/A/B/C;. 
P20t.  A  H  iJD'E.  r206/A/B/C/D/E/F/G. 
Tl  l206/A/B/r./D/E/F/C.  TP206/A/B/C/ 
D'E  207  A.  T207'A.  210/K/L/M/N/R, 
T210/K/L  M'N/R,  310' A/B/C/D/E/F/c;/ 
H/I/I/1-1  K'l./N/P/Q/R.  320'A/B/r,/D/E/ 
F/-1.  337/A/B/(;/D/E/F/C;'H.  340/A. 
401/A/B,  411/A,  414/A.  421/A/B/C: 
Diamond  Model  I).\20-C.l.  N'.oonev 
Models  M20/(:/D'E/F/|/K/R;  Piper 
Models  PA-28-180/-201T.  PA-28R- 
201T,  P,\-28RT-201T.  PA-34-200'- 
200T'-220T.  PA-4t>-310P/-350P;  and 
Raytheon  Models  F33.  V35,  A36,  95- 
{:55,  D55.  E55.  58.  58P  airplanes.  It  is 
not  a  rule  of  general  applicability   It  is 
(mly  applicable  to  airplanes  being 
modified  by  Teledyne  Continental 
Motors  to  include  this  engine  system 

List  of  Subjects  in  14  CFR  Part  23 

Aircraft.  Aviation  safety,  Signs  and 

symbols 

Citation 

The  authority  citation  for  these 
special  conditions  is  as  follows; 

Aulhorily:  49  H  S  C   106(g).  40113  and 
44'()1.  14  CyR  2\  16  diid  21  101    and  14  CFR 

n  2H  rtiui  4'J 

The  Special  Conditions 

1    High  Intensity  Radiated  Fields 
(HIRF).  Protection  In  showing 
compliance  with  14  CFR  part  21  and  the 
airworthiness  requirements  of  14  CFR 
part  23.  protection  against  hazards 
caused  by  exposure  to  HIRF  fields  for 
the  full  authority  digital  engine  control 
system,  which  performs  functions  in 
which  a  failure  may  cause  an  unsafe 
condition  to  the  airplane,  must  be 
considered  To  prevent  this  occurrence, 
the  electronic  engine  control  system 
must  be  designed  and  installed  to 
ensure  that  the  operation  and 
operational  capabilities  of  this  critical 
system  are  not  adversely  affec  ted  when 
the  airplane  is  exposed  to  high  energy 
radio  fields 

At  this  time,  the  FA,\  and  other 
airworthiness  authorities  are  unable  to 
preciselv  define  or  control  the  HIRF 
energy  level  to  which  the  airplane  will 
be  exposed  in  service,  therefore,  the 
FAA  hereby  defines  two  acc;eptable 
interim  methods  for  complying  with  the 
requirement  for  protection  of  systems 


that  perform  functions  in  which  a 
failure  may  cause  an  unsafe  condition 

( 1 )  The  applicant  mav  demonstrate 
that  the  operation  and  operational 
(  apabilitv  of  the  installed  electric  al  and 
elec:tronic  systems  that  perform 
func:tions  in  whic:h  a  failure  may  c:ause 
an  unsafe  condition  are  not  adversely 
affec:ted  when  the  aircraft  is  exposed  to 
the  external  HIRF  threat  environment 
defined  in  the  following  table: 


Frequency 

Field  strength  (volts 
per  meter) 

Peak 

Average 

10  kHz-100kHz  

50 

50 

lOCkHz-SOCkHz  

50 

50 

500  kHz-2  MHz  

50 

50 

2MHZ-30MHZ    

100 

100 

30  MHz-70  MHz  

50 

50 

70  MHz-100  MHz  

50 

50 

100  MHZ-200MHZ 

100 

100 

200  MHz-400  MHz 

100 

100 

400  MHz-700  MHz 

700 

50 

700  MHz-1  GHz  

700 

100 

1  GHz-2  GHz      

2000 

200 

2GHZ-4GHZ    

3000 

200 

4  GHz-6  GHz    

3000 
1000 
3000 
2000 

200 

6GHZ-8GHZ    

200 

8GHZ-12  GHz  

300 

12  GHz-18  GHz  

200 

18  GHz-40  GHz 

600 

200 

The  field  strengths  are  expressed  in  terms 
of  peak  root-mean-square  (rms)  values 

or, 

(2)  The  applicant  may  demonstrate  by 
a  system  test  and  analysis  that  the 
electrical  and  electronic  systems  that 
perform  functions  in  which  a  failure 
may  cause  an  unsafe  condition  can 
withstand  a  minimum  threat  of  TOO 
volts  per  meter  peak  electrical  strength, 
without  the  benefit  of  airplane 
structural  shielding,  in  the  frequency 
range  of  10  KHz  to  18  GHz.  When  using 
this  test  to  show  compliance  with  the 
HIRF  requirements,  no  credit  is  given 
for  signal  attenuation  due  to 
installation. 

2  Electronic  Engine  Control  System. 
The  installation  items  that  affect  the 
electronic  engine  control  system  must 
comply  w  ith  the  requirements  of 
§23  1309(a)  through  (e)  at  Amendment 
23-41 

Issued  in  Kansas  C.itv.  Mis.siiLin  on  Mav  25. 
2U00 

lames  E.  (ackson. 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  98-ANE-32-AO;  Amendment 
39-11760;  AD  2000-11-12] 

RIN2120-AA64 

Airworthiness  Dirsctlves;  General 
Electric  Company  CF6-45/50  Series 
Turtwfan  Engir>es 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  General  Electric  Company 
CF6— 45/50  series  turbofan  engines.  This 
AD  requires  initial  and  repetitive 
inspections  for  cracks  in  the  stage  14 
high  pressure  compressor  (HPC)  disk 
lock  slots,  and  removal  from  service  of 
certain  disks,  at  the  first  piece-part  level 
or  HPC  rotor  disassembly  level 
exposure,  after  6,000  cycles  since  new 
(CSN).  This  amendment  is  prompted  by 
reports  of  stage  14  HPC  disk  lock  slot 
cracks  discovered  during  shop 
fluorescent  penetrant  inspections.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  stage  14  HPC  disk 
failure,  which  could  result  in  an 
uncontained  engine  failure  and  damage 
to  the  aircraft, 

DATES:  Effective  date  August  14,  2000, 

The  incorporation  by  reference  of 
certain  publications  listed  in  the  rule  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  August  14,  2000, 
ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  General  Electric  Company  via 
Lockheed  Martin  Technology  Services, 
10525  Chester  Road,  Suite  C,  Cincinnati. 
Ohio  45215,  telephone  (513)  672-8400, 
fax  (513)  672-8422,  This  information 
may  be  examined  at  the  FAA,  New 
England  Region,  Office  of  the  Regional 
Counsel,  12  New  England  Executive 
Park,  Burlington.  MA,  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  S.  Ricci,  Aerospace  Engineer, 
Engine  Certification  Office,  FAA,  Engine 
and  Propeller  Directorate,  1 2  New 
England  Executive  Park,  Burlington,  MA 
01803-5299;  telephone  (781)  238-7742. 
fax (781) 238-7199, 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  General  Electric 
Company  CF6— 45/50  series  turbofan 


engines  was  published  in  the  Federal 
Register  on  October  26,  1999  (64  FR 
57606),  That  action  proposed  to  require 
initial  and  repetitive  inspections  for 
cracks  in  the  stage  14  high  pressure 
compressor  (HPC)  disk  lock  slots,  and 
removal  from  service  of  certain  disks,  at 
the  first  piece-part  level  or  HPC  rotor 
disassembly  level  exposure,  after  6,000 
cycles  since  new  (CSN), 

Comments  Received 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Cost  Impact 

Two  comments  suggest  that  the 
financial  impact  is  not  representative  of 
the  replacement  cost  of  the  disk  since 
the  disk  is  no  longer  in  production  or 
stocked  and  the  replacement  cost  of  the 
stage  11-14  spool  shaft  is  more  than 
$250,000.  The  FAA  does  not  agree.  Over 
the  course  of  the  inspection  program, 
the  availabilty  of  HPC  rear  shafts,  and 
not  the  availability  of  stage  14  disks.  Is 
expected  to  be  the  limiting  factor, 
requiring  the  installation  of  the  stage 
11-14  spool  shaft.  In  addition,  the 
estimate  of  economic  impact  was  based 
on  the  lost  life  of  the  stage  14  disk  only. 

Reporting  Period 

One  comment  suggests  that  the  time 
limit  for  reporting  the  results  of 
inspections  that  equal  or  exceed  the 
reject  criteria  be  increased  from  within 
five  days  of  the  inspection  to  within  ten 
days  of  the  inspection.  The  FAA  does 
not  agree.  Based  on  the  potential 
criticality  of  a  reject  finding,  five  days 
is  considered  reasonable  and  is 
consistent  with  reporting  requirements 
in  ADs  dealing  with  other  critical 
rotating  parts.  Carriers  can  make 
arrangements  with  inspection  facilities 
to  report  reject  findings  directly  to  the 
FAA  if  reporting  to  the  carrier  first 
would  cause  a  delay  in  reporting  to  the 
FAA,  Reports  can  be  made  to  the  FAA 
by  fax  on  weekends  and  holidays.  The 
FAA  has  included  the  telephone  and  fax 
numbers  for  the  ECO  in  paragraph  (h)  of 
the  Compliance  Section. 

Consistent  Wording 

One  comment  asks  that  the  FAA  use 
consistent  wording  with  regard  to  the 
term  "rotor  module  level  exposure," 
The  FAA  agrees.  The  term  "rotor 
module  level  exposure"  has  been 
changed  to  "rotor  disassembly  level 
exposure"  in  the  Summary  and  in 
paragraphs  (f)  and  (i)  (1)  of  the 
Compliance  Section. 


Replacement  of  the  Fan  Forward  Case 

One  comment  requests  that  the  FAA 
add  a  provision  for  the  definition  of  an 
engine  shop  visit  to  paragraph  (i)  for 
"Introduction  of  an  engine  into  a  shop 
solely  for  replacement  of  the  fan 
forward  case."  The  FAA  agrees.  To  be 
consistent  with  AD  99-24-15.  the  3-9 
spool  AD.  paragraph  (i)(3)(iv). 
"Introduction  of  an  engine  into  a  shop 
solely  for  replacement  of  the  fan 
forward  case,"  has  been  inserted  into 
the  compliance  section  of  this  AD  and 
the  paragraph  previously  numbered  (I) 
(3)  (iv)  has  been  renumbered  (i)(3)(v). 

Efifective  Date 

One  comment  notes  that  the  effective 
date  should  be  changed  so  that  it  is 
consistent  with  the  schedule  provided 
by  the  service  bulletin.  The  FAA  does 
not  agree.  The  rulemaking  process  is  a 
formal  legal  course  of  action  that  does 
not  include  provisions  for  coordinating 
effective  dates  with  manufacturers" 
service  bulletins. 

Support  of  the  AD  as  Written 

Three  comments  support  the  AD  as 
written. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
described  previously.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Economic  Analysis 

There  are  approximately  1,538 
engines  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
460  engines  installed  on  aircraft  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  22  work  hours  per  engine 
to  accomplish  the  proposed  actions,  and 
that  the  average  labor  rate  is  $60  per 
work  hour.  Required  parts  would  cost 
approximately  $3,600  per  engine.  Based 
on  these  figures,  the  total  cost  impact  of 
the  proposed  AD  on  U.S.  operators  is 
estimated  to  be  $2,263,200. 

Regulatory  Impact 

This  rule  does  not  have  federalism 
implications,  as  defined  in  Executive 
Order  13132,  because  it  does  not  have 
a  substantial  direct  effect  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Accordingly,  the 


37010 


Federal  Register / Vol    hS.  No    IH'Tupsday.  lune  13.  2000/Rules  and  Regulations 


Federal  Register/Vol.  65.  No.  114/Tuesday,  June  13,  2000/Rules  and  Regulations  37011 


f'AA  has  iiiif  I  niiMilti'd  with  stato 
aiitli<irilii's  (iricir  tu  [nihii<;ati(in  iif  this 
rule 

Kcir  the  ri'.tMiiis  <lisi  usscd  almvi',  I 
I  crtiK  th.it  this  M  tiiMi   ( 1 1  Is  imt  .i 

si^iulii  dill  rft;iil.itc)rv  .k  tion"  iiiuifr 
Kxeintivf  ( )r(l('r  1  JHtiti,  U'l  is  imi  ,i 

si^iiifii  ,nit  nilf     iiiidcr  DOT 
Kfmil.iturv  I'lihi  u's  .iiiil  IViK  I'tlurt's  (44 
FK  1 11X4.  Ffhrinrv  Jti,  l't79),  and  H) 
will  iiDt  hdVf  a  si^jiufii  aiil  t'((iii(iriii( 
impact,  positive  or  iit'g.itivc.  on  ,i 
substantial  mimhi'r  nf  small  entities 
uikIit  the  I  ritcria  of  tht-  Kt'milatnry 
Flt^xibilitv  Act.  A  final  evaliidlinn  has 
bt't-n  prt'parp(1  for  this  ac  tion  .ind  is 
( iintaint'd  m  thi-  KiiN's  Dui  kct   .\  (  npy 
of  it  may  bf  obtaint-d  from  thi'  Kiih's 
Uucki't  .it  the  lo<  ation  [irovided  undpr 
the  caption  ADDRESSES 

List  of  Subj«?<:t.s  in  14  CFR  Part  :)9 

Air  transportation.  .Aircraft.  Aviation 
safftv.  liK  orporatiun  b\  r«»f»!r(!ii(:i!. 
Safftv 

Adoption  of  the  Amendment 

.•\i  cordinnh'.  piirsii.mt  to  tht" 
authoritv  di-lc^attvi  to  inc  tiv  the 
Administrator,  thf  Federal  .Xviation 
Administr.ition  amends  part  f)  of  the 
FtHieral  .Aviation  Kemilations  (14  (!FK 
part  .19)  as  follows 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authoritv  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U  S  C   106lg).  40113.44701 
S  39.1 3    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2000-11-12     (itinera!  Klectrif:  Company: 

AinfTutmeiit  t'l- 11760   Dm  kc!  MH   ANK- 
32-AI) 

Aypluabihtv  (Ifncrnl  Klf(  trii  dimpany 
(GE)  Modi^l  C;Ff>— ».'>/5()  series  turbofiin 
engines,  installed  on  but  not  hmited  to 
Airbus  Industrie  .A300  series.  Hoeing 
C;(jnipanv  747  scries,  and  Mi  Dunnell  Douglas 
(liirpiirHliiin  IK!-1()  series  airplanes 

Note  1:  This  airwnrlhmess  iIidm  \\w  i,\DI 
applies  Id  e,ii  h  engine  iilentifieil  in  ihe 
p)riM  eiliiig  applii  hIiiIiIv  prov  iskiu,  reg.inlless 
ot  whether  It  li.is  heen  iniiilitlfil     ihereil,  or 
repaired  in  the  .iI'M  suh|i'i  '  In  ttle 
reijuiremeuls  of  ttns  ,\l)    hir  fiignies  tii,il 
ha^e  been  iiioditieil.  altered,  or  rt'paired  so 
th.il  Ihe  perti>iMi.iii(  e  nl  the  re(|uirfnieiits  (A 
this  ,\D  IS  ,ilte(  ted,  the  owner  ojieralor  must 
re(juest  .ipprov.il  lor  .in  alternatue  inelhod  ot 
<  (Unpliaiu  e  in  ai  i  ord.iiu  e  with  jt.tragraph  (|) 
ol  this  .\D    The  reipiesl  shouki  in<  luile  an 
assessment  of  the  eflei  t  of  the  modifii  atioii. 
nlteration.  or  repair  on  the  unsafe  i  oruiition 
addressed  hv  this  .AU;  anil,  it  the  unsafe 
(  oiidition  h.is  nut  h»M'ii  elmnn.it.-d,  the 


r>-i)iiesi  should  Includp  sperifir  prupuMil 
dclions  to  address  ii 

(k>mf)linn<  r   Ke<)uireil  .is  indu  al-il    unlfss 
au.un  I  (dished  [ireviouslv 

To  prevent  a  stage  14  high  pressure 
compressor  (ttlK  I  disk,  (.uliire.  which  could 
result  in  uni  onlained  engine  tailure  anil 
damage  to  the  airi  raft,  ai  i  oinplish  the 
following 

lni«p«<:tions 

l.i)  I'-Ttonn  initial  iiispei  li<ins  >>\  [|['(    st.ige 
1-4  disks,  p.irt  nuinli.-rs  (I'  \\)  'lOHOM  Mi't)  I 
'tOHIlM  t4l'04    'tOHUM  I4I'U")  and 
<)l4'lM'in'l)4,  with  serial  number  LSN) 
piehx.'s  t;VV\.  MPO.  KKV.  and  SNL.  and  disk 
SN's  .S\K0(KM)1  through  .SN'FOOOIT.  and  disk 
.SNs  SNFOllOl  through  .SNFoilK).  in 
(it:(  ordani  e  with  [laragraphs  2  .\   through  2  B 
of  {.K(:KK-=i(l  A.SH  \ii    72-Al  144   dateil 
Man  h  I'l    I'l'lH.  or  A.SH  No    72-Al  144 
Kevision  1,  dated  M,i\   1  I    I'tM't.  and  the 
lollow  lllg  S(  hedule 

(  I  I  Inspei  I  disks  Willi  (>  'iOd  i  \i  ies  mih  c 
new  (C.SN)  iir  less  on  the  I'ftei  llVr-  dat>-  111  this 

AI)  before  ai  i  iinuilating  't  800  CSS 

(2)  Inspect  disks  with  more  than  d. '>()()  (  .S\ 
on  the  effei  live  date  of  this  AD  no  later  than 
the  next  engine  shop  visit  (KSVI  aft'T  the 
eftei  live  dale  of  this  .\D  or  before 
accumulating  an  additional  1, 100  <  vi  les-in- 
servii  e  ICI.S)  after  the  etfei  live  .late  iif  this 

AD.  whii  hever  oi  c  urs  first 

(h)  I'lTlnrm  repetitive  inspei  tions  of  HPC. 
st.igf   14  disks    P  Ns  <«)HOM34P03, 

'<(mi)M34l'04.  '«JH0M34P()S  and 
'H4MM'MP04.  with  SN  prehx.es  (iWN.  MPO 
KRV.  and  ,SNL.  and  disk  .SNs  SNFOOOOl 
through  SNF0(H)17.  and  disk  SNs  S.NtOllOl 
through  SNKOl  1 10   in  ai  i  ordam  e  with 
paragr.iphs  2  A   through  2  B   of(>F(>h-50 
ASB  No   72-A  1144.  dated  Man  h  IM,  lOTH.or 
ASB  No   72-.M144.  Kevisiiin  1.  dated  Mav 
13.  IVt'W.  and  the  following  schedule 

(II  For  disks  with  less  than  9.800  CSN  at 
the  time  of  the  last  inspection,  perform 
repetitive  inspections  no  later  than  9.800 
f.SN  or  before  aci  umulatmg  3,300  i  vi  Ies 
sini  e  last  inspei  tion  K^.SLII,  whu  hever 
oci  urs  later 

(2)  For  disks  w  ith  4.800  CSN  or  greater  at 
the  time  of  the  last  inspei  lion,  perform 
repetitive  inspei  tions  no  later  than  3,300 
CSLI 

(c|  Perforin  initial  inspei  lions  of  HPC.  stage 
14  disks.  P  N  s  9O80M34P0;i,  9080M34P04. 
9080M34P05  and  9349M91P04  wilh  SN 
prefixes  SNl.  and  .SNE,  exi  epi  disk  SN's 
SNFOOOOI  through  SNE0()01~  and  SNEOllOl 
through  SNKoi  1  10.  in  ari  ordance  with 
paragraphs  2  .-X   through  2  B   of  (IE  CFt>-S() 
.-\SB  No   72-Al  144,  dated  Man  h  19.  199H.  or 
.-\SB  No   72-.M144.  Revision  1.  dated  Mav 
1),  199<).  and  the  following  si  hedule 

I  1 )  Inspect  disks  with  4,200  (!SN  or  less  on 
the  efft'f  live  date  of  this  AD  betopf 
ai  <  imiulating  7,S00  C^.SN 

121  Inspei  t  disks  with  more  tiian  4,200  (".SN 
but  less  than  9  (too  CSN  on  the  etfei  live  date 
of  Ibis  AD  at  the  ii.'xt  ESV   liter  Ihe  effective 
date  lit  this  AI),  betiire  ai  i  umulatiiig  an 
.idditional  3.300  CIS  alter  ihe  eflei  live  ilat.' 
of  this  AD.  or  before  accumulating  1 1  liOd 
r„SN.  vvhii  hever  oi  turs  first 

(3)  Inspeil  disks  with  9.000  CSN  or  greali-r 
on  the  efff,  tiw  date  nf  this  .M),  at  the  next 


ESV  atler  lb.'  eflei  tive  date  ol  this  ,AD,  Of 
before  ai  i  uiiuil.iliiig  all  adflilional  2,000  CI.S 
after  the  eflei  live  date  ol  this  \i).  whit  hever 
III  I  iirs  first 

(d)  Pertorm  repetitive  iiispei  lions  ol  Hl'(! 
sl.ige  14  disks.  1'  N  s  90H0.M34P()3, 
'I080.M341'04    'lOHOM  i4P(l,'S  and  ')  I49M91P04 
With  SN  prelixi"-  S\(,  .mil  SNE.  exi  ept  disk 
SNs  SNEOOOOl  thriiiigh  SNE00017  and 
SNEOllOl  through  SNEOIllO,  in  aciordani  e 
with  paragraphs  2  A   through  2  B   ofCiECFfi- 
'ill  ,\SI)  No   72-Al  144,  dated  Man  h  19 
199H,  or  ,\SB  No   72-.M  144,  Kevisum  1, 
laled  Mav  1  c  1999  and  (be  lollo-.Mng 
SI  lieduli' 

(1)  For  disks  with  less  than  7,,'iOO  CSN  at 
the  tiiiie  lit  the  last  iiispertion,  pertorm 
repetitiv"'  inspei  tiniis  no  hiler  than  7,,")00 
C;SN  or  beiiire  ai  i  uniiilating  1,300  CSI.I. 
whirhev  i-r  III  I  urs  laler 

(21  fur  disks  with  7.500  CSN  or  greater  at 
the  lime  ol  the  last  inspection,  perforin 
repetitive  inspei  tions  no  later  than  3300 
CSI.I 

Removal  From  Service 

le)  Remove  from  serv  ii  e  prior  to  further 
flight  stage  14  HPC  disks  that  equal  or  exi  eed 
the  re|ei  t  I  riteria  established  bv  (iE  (^Fb-'iO 
ASB  72-An44.  dated  Man  h  19.  1998,  or 
,\SB  No   72-.'\1144,  Revision  1,  dated  .May 
13.  1999 

(f)  Remove  from  servii  e.  HPC  stage  14 
disks.  P'N  s  9080M34P03.  9()80M34P04. 
9O80M34P0.S  and  9 :i49M9lP04  with  SN 
prefixes  SN(;  and  .SNE.  except  disk  .SN's 
SNEOOOOl  through  SNE00017  md  SNEOllOl 
thnmgh  SNEOl  110.  with  greater  than  fi.OOO 
(;SN  after  the  effet  live  date  of  this  .\D.  at  the 
next  piece-part  level  exposure  or  at  the  next 
HPC  rotor  disassembly  level  exposure  after 
the  effei  live  date  of  this  AD. 

Terminating  Action 

Igl  Replai  ement  of  the  stage  14  HPC  disk. 
P/N"s  9080M34P03,  9080M.34P04. 
9080M34P05.  9349M91P04.  with  a  stage  11- 
14  spool  shaft  is  terminating  action  for  the 
Inspection  requirements  of  this  AD 

Reporting  Requirements 

(hi  Report  the  results  of  inspections  that 
equal  or  exceed  the  reject  criteria  within  five 
davs  of  the  inspection  to:  Manager.  Engine 
(Certification  Office.  FAA.  Engine  and 
Propeller  Directorate.  12  New  England 
Exeiutive  Park.  Burlington.  MA  01803-5299, 
telephone.  (781)  238-7141.  fax.  (781)  238- 
7199  The  following  information  must  be 
ini  hided  in  the  report; 

(1)  HPC  Stage  14  rotor  disk  P/N. 

(2)  HPC  Stage  14  rotor  disk  .SN, 
(31  HPC  Stage  14  nitor  disk  CSN. 

(4|  HPC  Stage  14  rotor  disk  CSLI, .and 
(5)  Date  and  location  of  inspection 

Reporting  r(H)uirements  have  been  approved 
In  the  Office  of  Management  and  Budget 
lOMH)  and  assigned  OMB  control  number 
212O-005fi 

Definitions 

(i)  for  the  purpose  of  this  .^D.  the 
fiilliuving  definitions  applv: 

(II  HP("  Rotor  disassembK  incurs  if  any  of 
the  HPC;  Rotor  bolted  flange  )oints  are 
separated,  siu  h  as  the  Stage  2  joint  to 
ai  I  omplish  the  Stage  3-9  Spool  inspection. 


(2)  Piece-part  exposure  is  defined  as 
disas.sembly  and  removal  of  the  stage  14  disk 
from  the  HPC  rotor  structure,  regardless  of 
any  blades,  locking  lugs,  bolts  or  balance 
weights  assembled  to  the  disk, 

(3)  An  engine  shop  visit  is  defined  as  the 
introduction  of  an  engine  into  a  shop  when 
a  major  engine  flange  is  separated.  The 
following  maintenance  actions  are  not 
considered  engine  shop  visits  for  the  purpose 
of  this  AD: 

(i)  Introduction  of  an  engine  into  a  shop 
solely  for  removal  or  replacement  of  the 
Stage  1  Fan  Disk; 

(ii)  Introduction  of  an  engine  into  a  shop 
solely  for  replacement  of  the  Turbine  Rear 
Frame; 

(iii)  Introduction  of  an  engine  into  a  shop 
solely  for  replacement  of  the  Accessory 
Cearbox  or  Transfer  Gearboxes; 

(iv)  Introduction  of  an  engine  into  a  shop 
solely  for  replacement  of  the  Fan  Forward 
Case, 

(v)  Introduction  of  an  engine  into  a  shop 
for  any  combination  of  exceptions  specified 
in  paragraphs  (i)(3)(i)  through  (i)(3)(iv); 

Alternative  Methods  of  Compliance 

(j)  .\n  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Engine 
Certification  Office,  Operators  shall  submit 
their  request  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  Engine  Certification  Office. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  Engine 
Certification  Office. 

Incorporation  by  Reference 

(k)  The  inspections  shall  be  done  in 
accordance  wilh  paragraphs  2. A.  through  2.B. 
of  GE  CF6-50  ASB  No.  72-Al  144,  dated 
March  19,  1998,  or  ASB  No,  72-Al  144. 
Revision  1,  dated  May  13,  1999.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S,C,  552(a)  and  1  CFR 
part  51,  Copies  may  be  obtained  from  General 
Electric  Company  via  Lockheed  Martin 
Technology  Services,  10525  Chester  Road, 
Suite  C,  Cincinnati,  Ohio  45215,  telephone 
(513)  672-8400,  fax  (513)  672-8422.  Copies 
may  be  inspected  at  the  FAA,  New  England 
Region,  Office  of  the  Regional  Counsel.  12 
New  England  Executive  Park,  Burlington, 
MA;  or  at  the  Office  of  the  Federal  Register. 
800  North  Capitol  Street,  NW,  suite  700, 
Washington,  DC. 

Special  Flight  Permit 

(1)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  aircraft  to  a 
location  where  the  requirements  of  this  AD 
c:an  be  accomplished. 

Effective  Date  of  This  AD 

(m)  This  amendment  becomes  effective  on 
August  14,  2000. 


Issued  in  Burlington.  Massachusetts,  on 
May  25,  2000. 

Thomas  A.  Boudreau, 

Acting  Manager.  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Senice. 
|FR  Doc,  00-14017  Filed  6-12-00;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2000-NM-138-AD;  Amendment 
39-11770;  AD  2000-10-51] 

RIN212&-AA64 

Airworthiness  Directives;  Boeing 
Model  767  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  document  publishes  in 
the  Federal  Register  an  amendment 
adopting  airworthiness  directive  (AD) 
2000-10-51  that  was  sent  previously  to 
all  known  U.S.  owners  and  operators  of 
certain  Boeing  Model  767  series 
airplanes  by  individual  notices.  This  AD 
requires  a  one-time  inspection  to 
determine  whether  certain  bolts  are 
installed  in  the  side  load  underwing 
fittings  on  both  struts,  and  various 
follow-on  actions,  if  necessary.  This 
action  is  prompted  by  a  report  that  two 
fractured  bolts  and  one  cracked  bolt 
were  found  in  the  side  load  imderwing 
fittings.  The  actions  specified  by  this 
AD  are  intended  to  detect  and  correct 
cracking  or  fracturing  of  the  tension 
bolts  on  the  side  load  underwing  fittings 
on  the  strut,  which  would  eventually 
result  in  loss  of  the  strut. 
DATES:  Effective  June  19,  2000,  to  all 
persons  except  those  persons  to  whom 
it  was  made  immediately  effective  by 
emergency  AD  2000-10-51,  issued  May 
18,  2000,  which  contained  the 
requirements  of  this  amendment. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  June  19, 
2000. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
August  14,  2000. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2000-NM- 
138-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 


The  applicable  service  information 
may  be  obtained  from  Boeing 
Commercial  Airplane  Group,  P.O.  Box 
3707,  Seattle,  Washington  98124-2207. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  Rehrl,  Aerospace  Engineer, 
Airframe  Branch,  ANM-120S,  FAA. 
Transport  Airplane  Directorate,  Seattle 
Aircraft  Certification  Office,  1601  Lind 
Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2783: 
fax  (425)227-1181. 
SUPPLEMENTARY  INFORMATION:  On  May 
18,  2000,  the  FAA  issued  emergency '.\D 
2000-10-51,  which  is  apphcable  to 
certain  Boeing  Model  767  series 
airplanes. 

On  May  15,  2000,  the  FAA  received 
a  report  indicating  that  an  operator 
found  two  fractured  bolts  and  one 
cracked  bolt  in  the  side  load  underwing 
fittings  of  a  Model  767-200  series 
airplane.  On  the  affected  airplane,  both 
tension  bolts  on  the  outboard  side  load 
underwing  fitting  were  completely 
fractured,  and  one  bolt  on  the  inboard 
side  load  underwing  fitting  was  cracked. 
The  affected  airplane  had  accumulated 
65,759  total  flight  hours  and  17,021  total 
flight  cycles.  The  cracking  and 
ft-acturing  of  the  tension  bolts  is  due  to 
stress  corrosion.  The  tension  bolts  are 
made  of  H-11  steel  material,  which 
service  history  has  shown  to  be 
susceptible  to  stress  corrosion.  Fracture 
of  the  tension  bolts  in  the  side  load 
underwing  fittings,  if  not  corrected, 
would  eventually  result  in  loss  of  the 
strut. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Boeing  Alert  Service  Bulletin  767- 
57A0074,  dated  May  17.  2000,  and 
Revision  1,  dated  May  18,  2000,  which 
describes  procedures  for  a  one-time 
inspection  to  determine  whether  H-11 
steel  tension  bolts  are  installed  in  the 
side  load  underwing  fittings  on  both 
struts.  If  any  H-11  bolts  are  found,  or  if 
the  type  of  bolt  cannot  be  determined, 
the  alert  service  bulletin  also  describes 
procedures  for  repetitive  ultrasonic 
inspections  to  detect  cracking  or 
fi-acturing  of  the  tension  bolts  in  the  side 
load  underwing  fittings  on  both  struts, 
and  corrective  action,  if  necessary- 
Corrective  action  involves  replacement 
of  both  tension  bolts  in  the  affected  side 
load  underwing  fitting  with  new, 
improved  bolts.  The  new.  improved 
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bolts  .irt'  iii.iiif  i)f  liK  niit'l.  which  is  nidri- 
resistant  to  stress  (  (irmsion  iTiickm^; 
than  H-  1 1  steel    Kepl.icement  i)f  dll  H- 
1 1  steel  tension  holts  in  the  side  load 
iinderv\in^  fitfiiins  with  new.  improved 
hohs.  as  ilescnhed  iii  the  alert  servK  e 
bulletin,  eliinin.ites  the  need  for  the 
repetitive  iiispw  t'..)ns 

Explanation  of  Applicability 

This  AD  applies  to  Model  7()7  siTies 
airplanes  having  line  numbers  1  through 
2M)  in(  lusive  The  airplane 
manufacturers  records  show  that 
airplanes  having  line  numbers  1  through 
lt)2  ini  lusive  are  likelv  to  have  H-1  1 
steel  tension  bolts  installed  in  the  side 
load  unilerwmn  fittings  on  the  struts 
However,  the  P'AA  has  determined  that 
it  IS  possible  that  airplanes  with  line 
numbers  lf>,}  throiigb  2.10  inclusive  .ilsn 
have  H-11  steel  bolts  installed 
Therefore,  this  AD  reijuires  a  one-time 
inspection  on  all  Model  707  series 
airplanes  with  line  numbers  1  through 
2  )()  inclusive  to  ileterriiine  whether  H- 
11  steel  tension  bolts  are  installed   For 
airplanes  having  line  numbers  1  through 
lt)2  inclusive,  this  AD  requires  the 
initial  inspection  within  .S  days   For 
airplanes  having  line  numbers  Iti.i 
through  2.U)  inclusive,  this  AD  re(juires 
tht-  initial  inspection  within  10  days 
Also,  for  air{danes  h.iving  line  numbers 
It).?  through  IM)  UK  lusive  on  whu  h  fi- 
ll steel  bolts  are  found  to  f)e  installed, 
this  AD  r«Mjuires  lh.it  oper.itors  rejiort 
this  fact  to  the  FA  A 

Kxplanatiun  of  Requirements  of  the 
Rule 

Sine  e  the  unsafe  <  imdition  iles(  ribed 
IS  likely  to  exist  or  develop  on  other 
airplanes  of  the  same  type  design,  the 
FAA  issued  emergeni  \  .XD  200(1- 10-51 
to  require  ,1  one-tune  iiispertion  to 
determine  whether  H-  1  1  steel  tension 
bolts  are  installed  in  the  side  loiid 
underwing  fittings  on  both  struts   if  an 
H-1  1  steel  tension  bolt  is  inst.illed,  or 
if  the  type  of  bolt  cannot  b»'  determined, 
this  AD  requires  re[)etitive  ultrasonic 
inspections  to  dete(  t  i  ra(  king  or 
fr.K  turing  of  the  tension  bolts  in  the  side 
load  underwing  fittings  on  both  struts, 
and  correc  tive  a(  tion.  if  necessar\    ['or 
certain  airplanes,  this  .\D  also  re((uires 
addition, ll  mspei  tloiis  to  detei  t 
discrepaiK  les  of  .id|,i(  eat  struc  ture    liir 
certain  other  airjilanes,  as  des( Tibe<l 
previouslv.  this  AD  re(iuires  that 
operators  report  results  of  inspe(  tiou 
findings  to  the  F.\.\    This  .M)  also 
[irovides  an  optional  terminating  ai  tioii 
for  the  repetitive  iiispei  lions  des(  ribed 
previously  The  .k  tioiis  are  retpiired  to 
be  .iccomplished  in  ,u  i  ord.im  e  with  the 
alert  servK  e  bulletin  deM  ribed 
previously,  except  as  liiscussed  below. 


Difference  Between  Alert  Service 
Bulletin  and  This  AD 

( )peralors  sfiould  note  that  the  alert 
^ervl(  e  bulletin  recommends  that  the 
one-time  inspection  to  determine 
whether  tl-1 1  steel  tension  bolts  are 
installed  be  perffirmed  within  5  days 
after  receipt  of  the  alert  service  bulletin. 
However,  as  described  previously,  this 
AD  re«iuires  that  the  inspection  be 
accomplished  within  5  days  after  the 
effective  date  of  this  AD  only  on 
airplanes  having  line  numbers  1  through 
1()2  inclusive  On  airplanes  having  line 
numbers  163  through  230  inclusive,  this 
.M)  rei^uires  that  this  inspection  be 
,u:((implished  within  10  days 

Operators  also  should  note  that  the 
alert  service  bulletin  specifies  that,  if 
lioth  tension  bolts  on  one  fitting  are 
found  (  ra(  ked  or  fractured,  tfie 
m.inufacturer  must  be  i:ontac:tpd  for 
additional  inspection  recjuirements  to 
detect  discrepancies  of  adjacent 
structure  This  AD  nniuires  such 
additional  inspei  tion  rtHpiirements  to  be 
<ic(  omplished  in  accordance  with  a 
method  approvt'd  by  the  FAA 

Interim  Action 

This  IS  I  onsidered  to  be  interim 
ai  tion   The  FAA  is  currently 
(  iinsidering  rt<quiring  the  replacement 
of  all  H-1 1  steel  tension  bolts  in  the 
side  load  underwing  fittings  with  new. 
improved  bolts,  which  would  constitute 
terminating  ac  tion  for  the  repetitive 
inspec  tioiis  recjuirefl  by  this  AID 
However,  the  planned  comjiliance  time 
for  the  replac  ement  would  be 
suffic  ientlv  long  so  that  notice  and 
opportunity  for  prior  public  comment 
would  be  practir. able- 
Determination  of  Rule's  Effective  Date 

Sine  e  It  was  found  that  immediate 
(  orrec  tive  ac  tion  was  required,  notice 
.iiiii  opportunity  for  prior  public 
(  oinment  thereon  were  imprai  tic:able 
and  I  oiitrary  to  the  public;  interest,  and 
good  cause  existed  to  make  the  AD 
effective  immediatel\  hv  individual 
notices  issued  on  May  IH,  2(K)0,  to  all 
known  r  .S  owners  and  operators  of 
Hoeing  Model  767  series  airplanes 
ha\  ing  line  numbers  1  through  230 
im  lusive  These  c  onditions  still  exist, 
and  the  .\D  is  hereb\  published  in  the 
Federal  Register  as  an  .iineiidnient  to 
sec  tion  34  13  of  the  Federal  Aviation 
Regulations  (14  CFK  39  13)  to  make  it 
effec  ti\e  to  <lll  persons 

(Comments  Invited 

.\lthough  this  ac  tion  is  in  the  form  of 
.1  final  rule  that  involves  reciuirements 
.iffec  ting  flight  safet\  and,  thus,  was  not 
prec  eded  b\  notice  and  an  opportunity 
for  public  comment,  comments  are 


invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identifv'  the 
Rules  Doc;ket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES,  All 
communications  received  on  cjr  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  comnienter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

C^omments  are  spec:ifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  c:losing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interc'sted  persons  A  report  that 
summarizes  each  FAA-public  contact 
c:onc:(>rned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket 

Oommenters  wishing  the  FAA  to 
acknowledge  rec:eipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcarci  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2000-NM-13«-AD.  " 
The  postc;ard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  .States,  on  the  relaticmship  between 
the  naticmal  Ciovernmtuit  and  the  States, 
or  on  the  distribution  of  power  and 
respcmsibilities  among  the  various 
levels  of  government.  Therefore,  if  is 
determined  that  this  final  rule  does  not 
have  federalism  implicaticms  under 
Executive  Order  13132 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
c orreci  an  un.safe  c:onditicm  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  ac:tion"  under  Executive 
Order  128B6.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034!  Februan-  26,  1979)   If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Polic:ies  and  Proiedures.  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket. 
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A  copy  of  it,  if  filed,  may  be  obtained 
from  the  Rules  Docket  at  the  location 
provided  under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  10(i(g).  40113.  44701 

§39.13    [Amended] 

2,  Section  39,13  is  amended  by 
adding  the  following  new  airworthiness 
directive; 

2000-10-51     Boeing:  Amcndmnnt  39-11 770. 
Umi  kel  200()-NM-138-AD. 

Applii  dhilitx'  Miidei  7r)7  .scries  airplanes, 
inic  numbers  (L./N)  1  through  230  ini, lusive, 
(  ertifirated  in  any  Lstegciry, 

Note  1:  This  .\D  applies  to  each  airplane 
identified  in  the  preceding  applicability 
prcivision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subiei  I  Id  the  requirements  uf  this  AU.  Fur 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
r(;c)uirHments  of  this  AD  is  alfec:ted.  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  ( omjiliance  in 
acc;ordance  with  paragraph  (g)  of  this  AD 
The  request  should  im  hide  an  assessment  of 
the  effect  of  the  modifiuati(.in.  alteration,  or 
repair  on  the  unsafe  condition  addressed  bv 
this  AD;  and.  if  the  unsafe  condition  has^not 
been  eliminated,  the  request  should  include 
spt;(  ifii   proposed  at  tions  to  address  it. 

Cumpliancf.  Required  as  indicated,  unless 
a<c  omplished  previously. 

To  detei:t  and  t;orrec:t  c  rarking  or  fracturing 
of  the  tension  bqlts  on  the  side  load 
underwing  fittings  on  the  strut,  vvhic  h  would 
eventuallv  result  in  loss  ol  the  strut, 
ace  nmplish  the  following: 

One-Time  Inspection 

(a)  At  tbf  applicable  time  specified  in 
paragraph  (a)fl)  or  (a)(2)  of  this  AD.  perform 
a  one-time  inspec:tion  of  the  tcnision  bolls  in 
the  side  load  underwing  fittings  on  both 
struts  to  determine  whether  tensifjn  bolts 
made  uf  H-1 1  stec^l  are  installed,  in 
ac.cordanc  e  with  Boeing  Alert  Servic  e 
Bulletin  7fS"-,T7,'\0074,  dated  May  17,  2000, 


or  Revision  1.  dated  May  18,  2000,  If  the 
inspection  shows  conclusively  that  no  H-11 
steel  bolt  is  installed,  no  further  action  is 
required  by  this  AD. 

(1)  For  airplanes  having  L/N  1  through  162 
inc;lusive:  Inspect  within  5  days  after  the 
effective  date  of  this  AD. 

(2)  For  airplanes  having  L/N  163  thrcjugh 
230  inclusive:  Inspect  within  10  days  after 
the  effective  date  of  this  AD 

Repetitive  Inspections 

(b)  If  anv  H-11  steel  bolt  is  found  during 
the  inspection  required  bv  paragraph  (a)  of 
this  AD.  or  if  the  type  of  bolt  cannot  be 
determined;  Prior  to  further  flight,  perform 
an  ultrasonic  inspection  to  detect  cracking  or 
fracturing  of  the  tension  bolts  in  the  side  load 
underwing  fittings  on  both  struts,  in 
accordance  with  Boeing  Alert  Service 
Bulletin  767-57A0074.  dated  May  17.  2000. 
or  Revision  1.  dated  May  18.  2000.  Repeat  the 
inspection  thereafter  at  intervals  not  to 

exc  eed  .500  flight  hours  or  300  flight  c  ycles. 
whichever  oc  c  urs  later. 

Replacement 

(c )  If  anv  cracked  or  fractured  bcjjl  is  found 
during  anv  inspe;:lion  required  bv  paragraph 
(b)  of  this  AD.  prior  to  further  flight,  replar  c 
both  tension  bolts  in  the  affec  ted  side  load 
underwing  fitting  with  new.  ijnproved  bolts. 
in  ac:c:ordanc:e  with  Boeing  .Mert  .Servii  e 
Bulletin  767-,'57.'\0074,  dated  May  17,  2000, 
or  Revision  1,  dated  ,Mav  18.  2000. 

Additional  Inspection  Requirements 

(d)  It  both  tension  bolts  in  one  side   load 
iiiidervving  fitting  are  found  c  racked  or 
fractured  during  anv  insjiection  recjuired  hv 
paragraph  (b)  of  this  .^D.  prior  to  hirther 
flight,  perform  inspections  to  detect 
dis(Tepanc;ies  of  adjacent  structure  in 

ac;t  ordanc e  with  a  method  approved  bv  the 
Manager.  .Seattle  .Aircraft  Certifii  ati(Tn  Offii  e 
(.•\C:(J).  Y.\.\.  Transport  .Airplane  Direc  torate. 
For  an  inspef  tion  method  to  be  approved  bv 
the  Manager.  Seattle  .ACXJ,  as  requited  bv  this 
paragraph,  the  Manager's  approval  letter 
must  specific:ally  referent  e  this  AD. 

Reporting  Requirement 

(e)  For  airplanes  having  L  N  163  through 
230  inclusive  on  whic  h  an  H-1 1  bolt  is  found 
installed,  or  on  which  the  tv  pe  ol  bolt  c  annul 
be  determined  during  the  inspei  tion  required 
bv  paragraph  (a)  of  this  .\D.  Within  48  hours 
after  performing  the  inspection  required  In 
paragraph  (b)  of  this  /\D.  submit  a  report  ol 
findings  to  the  Manager.  Seattle  .AC'O.  ¥.\.\. 
Transport  .Airplane  Directorate,  1601  Lind 
.Avenue,  SW.,  Renton.  Washington  9805.=i- 
40S6;  fax  (425)  227-1181.  The  report  must 
include  the  tvpe  of  bolt  found  and  the 
airplane  serial  number.  Information 

(  ollection  requirements  c:ontained  in  this 
regulation  have  been  approved  by  the  Oftii  e 
of  Management  and  Budget  (O.MB)  under  the 
provisions  of  the  Paperwork  Reduc  tion  .Ac  t  of 
1980  (44  I'.S.C.  3,501  e(  .see/,),  and  have  been 
assigned  OMB  Control  Number  2120-0056 


Optional  Terminating  Action 

(tl  Replacement  of  all  H-11  steel  tension 
bolts  in  the  side  load  underwing  fittings  on 
both  struts  with  new.  improved  bolts,  in 
accordance  with  Boeing  .Alert  Servic  e 
Bulletin  767-57,A0074.  dated  .May  1",  2U0U, 
or  Revision  1,  dated  .May  18.  2000. 
c  onstitutes  terminating  ai  tion  for  \\w-  .AD. 

Alternative  Methods  of  Compliance 

(g)  An  alternative  method  of  compliance  or 
adjustment  of  the  complianre  time  that 
provides  an  acceptable  level  of  safetv  mav  be 
used  if  approved  bv  the  Manager,  St-attle 
.ACTJ  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  mav  add 
comments  and  then  send  it  to  the  Manager. 
Seattle  ACO. 

Note  2:  Information  c;oni  erning  the 
existence  of  approved  alternative  methods  u! 
compliance  with  this  .AD.  if  anv  .  mav  be 
obtained  from  the  .Seattle  .AC^O. 

Special  Flight  Permits 

(.h)  .Spei  lal  ITight  permits  ninx  be  issued  m 
d<  (ordanie  with  «;(:  21.197  and  21  199  of  the 
lederal  Aviation  Regulations  (14  CTR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  .AD 
i.,in  he  a;  i  omplished. 

Incorporation  by  Reference 

(il  Lx(  ept  as  provided  bv  j.iaragraph  (d)  of 
this  .AD,  the  ac  tions  shall  be  (ione  in 
accordanc  e  with  Boeing  Alert  Ser\  ice 
Bulletin  767-57A0074,  dated  Mav  17.  :;()00 
nr  Boeing  .Alert  Service  Bulletin  767- 
,"i7.AOU74,  Revision  1,  dated  May  18.  2000. 
This  incorporatic:)n  by  referenc:e  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  I  .S  C.  552(a) 
and  1  CFR  part  51   Copies  may  be  obtained 
from  Boeing  Commeriial  .Airplane  Croup. 
PC)  Box  3707.  .Seattle.  Washington  98124- 
220".  Copies  mav  be  inspected  at  the  F.A.A. 
Transport  .Airplane  Directorate,  1601  Lind 
.Av  enue.  SW..  Renton.  Washington;  or  at  the 
Ofhi  e  of  the  Federal  Register.  800  North 
Capitol  Street.  NW..  suite  700.  Washington, 
DC 

Effective  Date 

(l)  This  amendment  bee  omes  effective  on 
lune  19.  2000,  to  all  persons  except  those 
[lersons  to  whom  it  was  made  immediatelv 
effective  bv  emergenc  v  .AD  2000-l()-.51. 
issued  on  Mav  18.  2000.  whi(  h  i  untamed  the 
requirements  of  this  amendment. 

Issued  in  Renton.  Washington,  on  June  1. 
2000. 
Donald  L.  Riggin. 

Actinfi  Manager.  Transport  Airplane 
nirfctoratf.  Aircraft  Certification  Senice. 
iFR  Doc    00-14314  Filed  6-12-00,  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  9S-NM-380-AO:  Amendment 
39-11766:  AO  2000-11-20] 

RIN2120-AA64 

Alrworthln«as  Directives;  Bombardier 
IModel  DHC-S-100  and  -300  Series 
Airplanes 

AGENCY:  Fmleral  Aviation 
Administration.  DOT 
ACTION:  Final  nile 


SUMMARY:  This  amendment  adopts  a 
now  airworthiness  dirw:tive  (AD), 
applicable  to  certain  Bombardier  Model 
DH08-U)()  and  -300  series  airplanes, 
that  requires  revising  the  .Aircraft  Log 
Book  to  correct  the  airplane  Production 
Modification  List,  performing  an 
inspection  to  determine  which  bonded 
skin  panels  on  the  airplant)  require 
bonding  integrity  inspections  (BID.  and 
revising  the  Airworthiness  Limitations 
List  of  the  Approved  Maintenance  F'lan 
to  include  the  BII  rt'tiuirements   This 
amendment  also  r^Hiuires.  for  certain 
airplanes,  repetitive  ultrasonic  bond 
inspections  to  detect  dist)onding  of 
airplane  skin  panels,  and  repair,  if 
necessary  This  amendment  is  prompf»'d 
hv  issuance  of  mandatory  continuing 
airworthiness  information  by  a  foreign 
civil  airworthiness  authority  The 
actions  specified  by  this  AH  are 
intended  to  prevent  damage  to  bonded 
skin  panels  to  go  undetet  ted.  whu  h 
c:ould  result  in  failure  of  the  bonded 
skin  panels,  and  consecjuent  loss  of 
controllability  of  tht?  airplane 

DATES:  Kffective  fuly  18.  ^t)0() 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Hirei  tor 
of  the  Federal  Register  as  of  [ulv  IH, 
2000 

ADDRESSES:  The  service  information 
referenced  in  this  ,\IJ  may  bt-  obtained 
from  Bombardier.  Inc.,  Bombardier 
Regional  Aircraft  Division.  MA  (larratt 
Boulevard,  Downsview,  Ontario  M:ik 
1Y5.  (Canada  This  inform.ition  may  be 
B.xamined  at  the  Federal  Aviation 
Administration  (F.-\.\),  Transport 
Airplane  Directorate.  Rules  Docket, 
1601  Lind  Avenue.  .SW  .  Renton, 
Washington;  or  at  the  F.-\A.  Kngine  and 
Propeller  Directorate.  New  York  .Aircraft 
Certification  Offic  e,  10  Fifth  .Strent. 
Third  Floor.  Valley  .Stream.  New  York; 
or  at  the  (Iffw  (•  of  the  Federal  Register. 
HOO  North  Cipitol  ,Str.-ft.  NW  .  suite 
700.  Washington,  DC 


FOR  FURTHER  INFORMATION  CONTACT: 

Franco  Pieri.  .Aerospace  P^ngineer. 
Airframe  and  Propulsion  Branch,  ANE- 
171.  F.\A,  Kngine  and  Propeller 
Directorate.  .New  York  Aircraft 
Certification  Office.  10  Fifth  Street, 
Third  Floor.  Valley  Stream.  New  York 
11581.  telephone  (516)  256-7526;  fax 
(516) 568-2716 

SUPPLEMENTARY  INF0RMATK3N:  A 

proposal  to  amend  part  39  of  the  Federal 
.Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (.\D) 
that  is  applicable  to  certain  Bombardier 
Model  DHC-8-100  and  -300  series 
airplanes  was  published  in  the  Federal 
Re^Liter  on  Marth  3 1 .  2000  (65  FR 
17206)   That  action  proposed  to  require 
revising  the  .Aircraft  I-og  Book  to  correct 
the  airplane  Production  Modification 
List;  performing  an  inspection  to 
determine  which  bonded  skin  panels  on 
the  airplant*  require  bonding  integrity 
inspections  (BII);  and  revising  the 
.Airworthiness  Limitations  List  of  the 
.Approved  Maintenance  Plan  to  include 
the  BII  requirements  That  action  also 
proposed  to  require,  for  certain 
airplanes,  repetitive  ultrasonic  bond 
insptM.tions  to  detw  t  disb(mding  of 
airplane  skin  panels,  and  repair,  if 
necessary 

(Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment   No 
comments  were  submitted  in  response 
tfi  the  proposal  or  the  FAAs 
determination  of  the  cost  to  the  public 

Conclusion 

The  F.A.A  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

The  F.AA  estimates  that  41  airplanes 
of  I.'  S  registry  will  be  affected  by  this 
AU.  that  it  will  take  approximately  1 
work  hour  per  airplane  to  accomplish 
the  required  revisions  to  the  Aircraft 
Log  Book.  Approved  Maintenance  Plan, 
and  inspecti(m,  and  that  the  average 
labor  rate  is  $60  per  work  hour   Based 
on  thes4>  figures,  the  cost  impact  of  the 
actions  required  by  this  ,AD  on  V  S. 
operators  is  estimated  to  be  S2.460,  or 
$60  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  ac(;omplished  any  of 
the  r(!()uirements  of  this  .AD  action,  and 
that  no  operator  would  ac;complish 
th<jse  a(  tions  m  the  future  if  this  AD 
we're  not  adopted 


Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  veu"ious 
levels  of  government. 

Therefore,  it  is  determined  that  this 
final  rule  does  not  have  federalism 
implications  under  Elxecutive  Order 
13132 

For  the  reasons  discussed  above,  I 
certify  that  this  action:  (1)  Is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  IK)T 
Regulatory  Policies  and  Procedures  (44 
FR  11034,' February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety 

Adoption  of  the  Amendment 

-Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
.Administrator,  the  Federal  Aviation 
.Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  3»— AIRWORTHINESS 
DIRECTIVES 

1  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  I!  S  C   lOh(g).  40113.  44701. 
f  39.1 3    [Amended] 

2  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2000-11-20  Bombardier  Inc.  (Formerly  de 
Havilland,  Inc.):  .Amendment  .19-11768. 
Docket  98-NM-.t80-AU. 

Applicability  Model  DHC-8-100  and  -300 
series  airplanes,  serial  numbers  215  through 
341  ini  lusive.  c:ertifi(.ated  in  any  category 

Note  1:  This  .\D  applies  to  each  airplane 
iiienlifieti  m  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
Mib|e(  I  to  the  re<iiiirements  of  this  -AU   For 
.iirplanes  that  have  been  modified,  altered,  or 
rejiaired  so  that  the  performanri;  of  the 
requirements  of  this  .AU  is  afferled.  the 
owner' operator  must  request  approval  for  an 
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.(llcTnativc  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  eflin  I  ol  the  mmlification.  alleration.  or 
repair  on  the  unsafe  i  ondilion  addressed  by 
this  .AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliaucp:  Required  as  indicated,  unless 
accomplished  previously 

To  prevent  damage  to  bonded  skin  panels 
to  go  undetected,  which  could  result  in 
failure  of  the  bonded  skin  panels,  and 
consequent  loss  of  controllability  of  the 
airplane,  act  om|)lish  the  following: 

Revision  to  Aircraft  Log  Book  and 
Airworthiness  Limitations  List 

(a)  Within  30  days  after  the  effective  date 
of  this  .AD.  perform  the  actions  required  by 
paragraphs  (a)(1).  (a)(2).  and  (a)(3)  of  this  AD 

(1)  Revise  the  Aircraft  Log  Book  to  t:orre(;t 
the  airplane  Production  Modification  List  in 
at(  ordanc  e  with  the  Actomplishmeiit 
Instrur  titjns  in  Part  .A  of  Section  III  of 
Bombardier  .Service  Bulletin  S.B.  8-.')l-2. 
Revision  'A.'  dated  September  19.  1998. 

(2)  Perform  an  inspection  to  determine 
whic  h  bonded  skin  panels  on  the  airplane 
require  bonding  integrity  inspections  (BII)  in 
aci  ordance  with  the  .Accomplishment 
Instructions  in  Part  B  of  Section  III  of 
Bombardier  Service  Bulletin  SB.  8-51-2. 
Revision  'A.'  dated  September  19.  1998. 

(3)  Revise  the  Airworthiness  Limitations 
List  of  the  Approved  Maintenance  Plan  by 
inserting  the  bonding  integrity  inspections 
identified  as  de  Havilland  Maintenance  Task 
5500/01  and  de  Havilland  Maintenance  Task 
5700/01  into  the  Airworthiness  Limitations 
List.  Except  as  provided  by  paragraph  (e)  of 
this  AD:  .After  the  actions  specified  in 
paragraph  (a)(3)  of  this  AD  have  been 
accomplished,  no  alternative  replacement 
times  or  structural  inspection  intervals  may 
be  approved  for  the  bonded  panels  of  the 
empennage  and  wings  specified  in  de 
Havilland  Maintenance  Task  5500/01  and  de 
Havilland  Maintenance  Task  5700/01. 

On-Condition  Repetitive  Inspections 

(b)  For  airplanes  on  which  the  bonded  skin 
panels  require  BIl's.  as  determined  in 
paragraph  (a)(2)  of  this  AD:  At  the  next 
required  maintenance  visit,  but  no  later  than 
12  months  after  the  effective  date  of  this  AD, 
perform  an  initial  ultrasonic  bond  inspection 
to  detect  disbonding  of  the  skin  panels,  in 
accordance  with  Part  5.  sections  55-00-01 
and/or  57-30-01.  of  Bombardier  Production 
Support  Manual  (PSM)  1-8-7A,  dated 
December  15.  1998  (for  Model  DHC-8-100 
series  airplanes);  or  Part  5.  sections  55—00- 
01  and  57-30-01  of  Bombardier  PSM  1-83- 
7A.  dated  April  30.  1999  (for  Model  DHC-8- 
300  series  airplanes);  as  applicable. 
Thereafter,  repeat  the  ultrasonic;  inspection  at 
the  inter\al  specified  in  the  applicable  PSM. 

On-Condition  Repair 

(c)  Except  as  provided  by  paragraph  (d)  of 
this  ,AD.  if  any  clisbonding  is  detected  during 
any  inspection  required  by  paragraph  (b)  of 
this  .AD,  prior  to  further  flight,  repair  in 
accordance  with  Part  5.  sections  55-00-01 
and  57-30-01  of  Bombardier  PSM  1-8-7A. 


dated  December  15.  1998  (for  Mode)  DHC-8- 
100  series  airplanes):  or  Part  5.  sections  55- 
00-01  and  57-30-01  of  Bombardier  PSM  1- 
a3-7.A.  dated  .April  30.  1999  (for  Model 
DHC-8-300  series  airplanes):  as  applicable 

(d)  If  any  disbonding  is  detec:ted  during 
anv  inspection  required  by  paragraph  (b)  of 
this  AD;  and  the  applic:able  ser\  ice 
information  specifies  to  contact  Bombardier 
for  appropriate  action:  Prior  to  further  flight, 
repair  in  accordance  with  a  method  approved 
by  the  Manager.  New  York  Aircraft 
C.ertific;ation  Office  (ACO).  FAA.  Engine  and 
Propeller  Directorate.  For  a  repair  method  to 
be  approved  by  the  Manager.  New  York  ACO. 
as  required  by  this  paragraph,  the  Managers 
approval  letter  must  specifically  reference 
this  AD. 

Alternative  Methods  of  Compliance 

(e)  An  alternative  method  of  complianc:e  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  New  York 
,ACO.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager. 
New  York  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  uf 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  New  York  ACO. 

Special  Flight  Permits 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  §§  21.197  anci  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(g)  The  Aircraft  Log  Book  revision  required 
by  paragraph  (a)(1)  and  the  inspection 
required  by  paragraph  (a)(2)  of  this  AD  shall 
be  done  in  accordance  with  Bombardier 
Service  Bulletin  S.B.  8-51-2.  Revision  'A.' 
dated  September  19.  1998.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from 
Bombardier.  Inc.,  Bombardier  Regional 
Aircraft  Division.  123  Garratt  Boulevard. 
Downsview,  Ontario  M3K  1Y5.  Canada. 
Copies  may  be  inspected  at  the  FAA. 
Transport  Airplane  Directorate,  1601  Lind 
Avenue.  SW..  Renton.  Washington;  or  at  the 
FAA.  Enginp  and  Propeller  Directorate.  New 
York  Aircraft  Certification  Office.  10  Fifth 
Street,  Third  Floor,  Valley  Stream.  New  York; 
or  at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW..  suite  700. 
Washington,  DC. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Canadian  airworthiness  directive  CF-98- 
31.  dated  September  1.  1998. 

(h)  This  amendment  becomes  effective  on 
lulv  18.  2000. 


Issued  in  Renton.  Washington,  on  liine  1. 
2000. 

Donald  L.  Riggin. 

Acting  Manager.  Transport  AirpUinc 
Dirfctomte.  Aircraft  Certification  Senjce. 
!FR  Doc.  00-14313  Filed  6-12-O0:  8:45  am] 

BILUNG  CODE  4910-13-U 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  98-NM-313-AD;  Amendment 
39-1 1 767;  AD  2000-1 1  -1 9] 

RIN2120-AA64 

Airworthiness  Directives;  Boeing 
Model  767-200  and  -300  Series 
Airplanes 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  767- 
200  and  -300  series  airplanes,  that 
requires  repetitive  inspections  to  detect 
wear  or  damage  of  the  door  latches  and 
disconnect  housings  in  the  off-wing 
escape  slide  compartments,  and 
replacement  of  any  discrepant 
component  with  a  new  component.  This 
amendment  is  prompted  by  reports  of 
worn  and  damaged  door  latches  and 
disconnect  housings  in  the  off-wing 
escape  slide  compartments.  The  actions 
specified  by  this  AD  are  intended  to 
ensure  deployment  of  an  escape  slide 
during  an  emergency  evacuation.  Non- 
deployment  of  an  escape  slide  during  an 
emergency  could  slow  down  the 
evacuation  of  the  airplane  and  result  in 
injury  to  passengers  or  flightcrew.  The 
actions  specified  by  this  AD  are  also 
intended  to  detect  damaged  disconnect 
housings  in  the  off-wing  escape  slide 
compartments,  which  could  result  in 
unexpected  deployment  of  an  escape 
slide  during  maintenance,  and 
consequent  injury  to  maintenance 
personnel. 

DATES:  Effective  July  18.  2000. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  July  18. 
2000. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
ft-om  Boeing  Commercial  Airplane 
Group.  P.O.  Box  3707,  Seattle. 
Washington  98124-2207.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA). 
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Triinsport  Airpl.iiif  l)irc(  tor.itf.  Rules 
HiK  kft.  lf)()l  l.irid  Awmif.  SVV  . 
Kf-n(iin.  VV.isliiii^t(i(i.  or  .it  the  Offu  ••  nf 
thr  Ffdi'rai  Kt•^lstt•^.  HOO  North  Ciapitol 
Strfft   NVV  ,  suitf  7()().  VV,islunnti)n.  IK. 
FOR  FURTHER  INFORMATION  CONTACT:  lim 
(id.shdoll.ir.  AtTospacc  KnmiitMT. 
Airfraiii.'  Branch.  .\NM-120.S,  FAA, 
Transport  .Airplane  Dinxtorate.  .St-attlc 
Aircraft  (iMrtification  Office,  IfiOl  I.ind 
.Avenu*',  .SVV  .  Rcnton.  VVa.shington 
»»H()55^0,=ih;  t«)l»>phone  (42.S)  227-278.'); 
fax  (425)  227-1  IHl 
SUPPt.EMENTARY  INFORMATION:  A 
proposal  to  amend  part  :<M  of  the  P'oderal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  direc:tive  (AD| 
that  is  applicahle  to  certain  BtH^in^ 
Model  767-200  and  -300  s»'ries 
airplanes  was  published  in  the  Federal 
Register  on  [)«H:einber  29,  1999  (64  PR 
72967)  That  action  proposed  to  retjuire 
repetitive  inspections  to  detect  wear  or 
damage  of  the  door  latches  and 
disconnect  housings  in  the  off-wing 
escape  slide  compartments   If  wear  or 
damage  is  found,  the  action  proposed  to 
require  replacement  of  these  discrepant 
components  with  new  components 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  btwn  given  to  the 
comments  received 

Support  for  the  Proposed  Rule 

Two  cominenters  support  the 
proposed  rule  ami  indicate  that  they  are 
accomplishing  the  re(juirenmnts  of  this 
AD  on  their  airplanes  A  third 
coinmenter  offers  no  coninient  on  the 
proposed  rule 

Request  To  Revise  Wording  in  Proposed 
Rule 

One  commenter  recjuests  that  the  FAA 
revi.se  certain  wording  in  the  preamble 
and  body  of  the  proposed  rule.  The 
commenter's  suggestions  and  rational*? 
are  as  follows: 

1    Revise  statement  of  unsafe 
condition  throughout  the  AD  to  state 
that  the  actions  specified  by  this  AD  are 
intended  to  "ensure  deploynient  of  an 
escape  slide  during  an  einergencv 
evacuation  andj.l  additionallvl.l  in  the 
case  of  the  disconnect  housing,  to 
ensure  the  safety  of  mechanics  during 
maintenance."  The  c:ommenter  states 
that  a  broken  disconnect  housing  could 
result  in  unexpected  inflation  of  an  off- 
wing  slide  during  maintenance. 

2.  Revise  the  "Discussion"  section  of 
the  proposed  rule  to  incorporate  more 
details  about  the  events  that  prompted 
this  AD.  Specifically,  state  that  "Worn 
or  broken  latches  and  broken  di.sconnect 


hf)usings  have  also  been  discovered 
during  maintenance  " 

3  Revise  the    Different  es  Between 
Proposed  Rule  and  Alert  .Service 
Bulletin"  section  to  reference  specific 
part  numbers  acceptable  for  in.stallation 

4  Revise  description  of  sub|e<:t  parts 
thniughout  the  AD  from  "worn  and 
damaged  door  latches  and  disconnect 
housings  of  the  off-wing  escape  slide 
(.ompartments"  to  "worn  and  damaged 
door  latches  and  bn)ken  disconnect 
housings  in  the  off-wing  escape  slide 
compartments."  The  commenter  states 
that.  "To  date,  there  are  no  reports  of 
'worn'  disconntHjt  housings,  only 

broken'  ones  " 

The  FAA  partially  concurs  with  the 
commenter's  requests.  The  FAA  concurs 
with  the  commenter's  suggested  changes 
to  the  statement  of  unsafe  condition 
described  above  in  item  1   Accordingly, 
the  FAA  has  revised  the  statement  of 
unsafe  condition  in  the  "Summary" 
section  of  this  final  rule 

The  FA.A  also  concurs  that  the 
commenter's  suggested  changes 
described  above  in  items  2.  and  3.  are 
accurate;  however,  those  s«x:tions  are 
not  restated  in  the  final  rule;  thus,  no 
chaiige  to  the  final  rule  is  necessarv  in 
this  regard 

The  FAA  does  not  concur  that  any 
change  is  necessary  to  the  description  of 
subject  parts,  as  de.scribed  above  in  item 
4  The  P'AA  considers  "damage  "  of  the 
disconnect  housings  to  include  broken 
di.sconnect  housings  However,  the  FAA 
does  concur  with  the  commenter's 
suggestion  to  revise  the  words  "of  the 
off-wing  escape  slide  compartments'"  to 
"in  the  off- wing  escape  slide 
compartments  "'  This  change  has  been 
made  throughout  this  final  rule. 

Request  To  Reference  Forthcoming 
Terminating  Action 

One  commenter  requests  that  the  FAA 
revise  the  proposed  rule  to  reference  a 
terminating  action.  The  commenter 
stall's  that  the  airplane  manufacturer 
will  release  a  new  ser\ice  bulletin  that 
describes  procedures  for  replacing 
disconnect  housings  with  new, 
improve*!  disconnect  housings.  The 
commenter  states  that  such  replacement 
IS  intended  to  eliminate  the  need  for  the 
repetitive  inspections  of  the  disconnect 
housings  that  would  be  required  by  the 
proposed  i\D.  (However,  repetitive 
inspections  of  the  latches  would  still  be 
necessary.)  The  commenter  also 
suggests  changes  to  the  cost  impact 
information  related  to  adding  the 
terminating  action. 

The  FAA  does  not  concur  with  the 
commenters  request.  To  date,  the  FAA 
has  not  reviewed  or  approved  the 
service  bulletin  referenced  by  the 


commenter  Considering  the  degree  of 
urgency  as.sociated  with  addressing  the 
subject  unsafe  condition,  the  FAA  finds 
that  it  would  be  inappropriate  to  delay 
issuance  of  this  final  rule  until  the 
service  bulletin  has  been  approved. 
However,  once  the  service  bulletin  and 
improved  parts  referenced  by  the 
commenter  are  available,  the  commenter 
may  request  approval  of  an  alternative 
method  of  compliance,  in  accordance 
with  paragraph  (c)  of  this  AD.  No 
change  to  the  final  rule  is  necessar\'  in 
this  regard. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD 

Cost  Impact 

There  are  approximately  634  Model 
767-200  and  -300  series  airplanes  of  the 
affected  design  in  the  worldwide  fleet. 
The  FAA  estimates  that  241  airplanes  of 
U.S.  registry  will  be  affected  by  this  AD. 
that  it  will  take  approximately  3  work 
hours  per  airplane  to  accomplish  the 
required  inspections,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Based  on  those  figures,  the  cost  impact 
of  this  AD  on  U.S.  operators  is  estimated 
to  be  $43,380.  or  $180  per  airplane,  per 
inspection  cycle. 

The  cost  impact  figure  discussed 
abovo  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  Is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulaton'  Policies  and  Procedures  (44 
FR  11034^  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
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substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  L'.S.C  106(g).  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2000-11-19     Boeing:  Amendment  39-11767. 
Docket  98-NM-313-AD. 

Applicability:  Model  767-200  and  -300 
series  airplanes,  as  listed  in  Boeing  Alert 
Service  Bulletin  767-25A0260.  dated  July  9, 
1998:  certificated  in  any  category;  except 
Model  767  series  airplanes  that  have 
undergone  conversion  to  freighter 
configurations,  and  on  which  the  off-wing 
escape  system  has  been  removed  or 
deactivated. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  non-deployment  of  an  escape 
slide  during  an  emergency  evacuation,  which 
could  slow  down  the  evacuation  of  the 
airplane  and  result  in  injury  to  passengers  or 
flightcrew;  and  to  detect  damaged  disconnect 
housings  in  the  off-wing  escape  slide 
compartments,  which  could  result  in 
unexpected  deployment  of  an  escape  slide 
during  maintenance,  and  consequent  injury 


to  maintenance  personnel:  ai  Lom[)lish  the 
f(jllowing: 

Inspections 

(a)  Prior  to  the  accumulation  of  6.000  lotal 
flight  hours,  or  within  18  months  after  thp 
ef'fei  tivf  date  of  this  ,^D.  whichever  occurs 
later,  perform  a  detailed  visual  inspection  to 
detect  wear  or  damage  of  the  door  latches 
and  dis(  onnect  housings  in  the  off-wing 
escape  slide  compartments,  in  accordance 
with  Boeing  Alert  Service  Bulletin  767- 
2,5A0260,  dated  July  9.  1998.  Repeat  the 
inspection  thereafter  at  intervals  not  to 
exceed  6,000  flight  hours  or  18  months, 
whiohdver  occurs  later. 

Note  2:  Boeing  Alert  Service  Bulletin  767- 
2.5A0260.  dated  July  9.  1998,  allows 
repetitive  inspections  of  a  door  latch  having 
part  number  H2052-11  or  H2Q52-115. 
provided  that  the  latch  is  not  worn  or 
damaged.  However,  replacement  of  any  latch 
having  part  number  H2052-11  or  H2052-115 
with  a  new  latch  having  part  number  H2052- 
13  is  described  as  part  of  a  modification  of 
the  escape  slide  compartment  door  latching 
mechanism  that  is  specified  in  Boeing  Alert 
Ser\'ice  Bulletin  767-25A0174.  dated  August 
15.  1991.  Accomplishment  of  that 
modification  is  required  by  AD  92-16-17. 
amendment  39-8327,  and  AD  95-08-11. 
amendment  39-9200.  Therefore,  operators 
should  note  that  any  latch  having  part 
number  H2052-11  or  H2052-115  found 
during  an  inspection  required  by  paragraph 
(a)  of  this  AD  is  already  required  to  be 
replaced  in  accordance  with  AD  92-16-17  or 
AD  95-08-11,  as  applicable. 

Note  3:  Inspections  and  corrective  actions 
accomplished  prior  to  the  effective  date  of 
this  AD  in  accordance  with  the  Validation 
Copy  of  Boeing  Alert  Service  Bulletin  767- 
25Ab260,  dated  April  28,  1998,  are 
considered  acceptable  for  compliance  with 
the  applicable  action  specified  in  this  AD. 

Replacement 

(b)  If  any  pr-l  is  found  to  be  worn  or 
damaged  during  the  inspections  performed  in 
accordance  with  paragraph  (a)  of  this  AD, 
prior  to  further  flight,  replace  the  worn  or 
damaged  part  with  a  new  pari,  and  perform 
an  adjustment  of  the  off-wing  escape  slide 
system,  in  accordance  with  Boeing  Alert 
Service  Bulletin  767-25A0260,  dated  July  9. 
1998. 

Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (ACO).  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Seattle  ACO. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  Seattle  ACO. 

Special  FHght  Permits 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and"21. 199  of  the 


Federal  Aviation  Repiiiations  114  CFR  21.197 
and  21.199)  to  opiTate  the  airplane  to  a 
location  where  ihi'  requirements  of  this  .\U 
I  an  be  a(.(  oniplishcd- 

Incorporation  by  Reference 

[f]  Ttie  actions  shall  be  d'.me  in  accordance 
with  Boeing  .Mert  Ser\  k.c  Bulletin  767- 
25.^0260.  dated  lul>  9.  1998  This 
iiK.orporation  b\  refereni  e  wa-i  approved  by 
the  Director  of  the  Federal  Register  in 
ai(  ordanc.e  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  (Copies  mav  be  obtained  from  Boeing 
Commercial  .\irplane  Group.  P  O   Box  .3707, 
Seattle.  Washington  98124-2207  Copies  ma\ 
be  inspected  at  the  F.^.^.  Transport  .Airplane 
Directorate.  1601  Lind  Avenue.  S\V  .  Renlon, 
Washington;  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street.  NW  .  suite 
700.  Washington.  DC. 

Effective  Date 

(f)  This  amendment  becomes  effectn  e  on 
July  18.  2000. 

Issued  in  Renton.  Washington,  on  June  1. 
2000. 
Donald  L.  Riggin. 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Senice 
[FR  Dor.  00-14312  Filed  6-12-00;  8:45  am) 
BILUNG  CODE  4910-1 3-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  99-NM-331-AD;  Amendment 
39-11769;  AD  2000-11-21] 

RIN2120-AA64 

Airworthiness  Directives;  AirtMis  Model 
A319,  A320,  and  A321  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  eurworthiness  directive  (AD), 
applicable  to  certain  Airbus  Model 
A319,  A320,  and  A321  series  airplanes, 
that  requires  a  one-time  general  visual 
inspection  to  determine  the  part  number 
and  serial  number  of  the  spoiler 
servocontrol.  and  corrective  action,  if 
necessary.  This  amendment  is  prompted 
by  issuance  of  mandatory  continuing 
eurworthiness  information  by  a  foreign 
civil  airworthiness  authority.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  failure  of  the  spoiler 
servocontrol  piston  rod.  which  could 
result  in  reduced  controllability  of  the 
airplane. 

DATES:  Effective  July  18.  2000. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 


37018 


Federal  Register/ Vol.  65,  No.  114 /Tuesday,  June  13,  2000 /Rules  and  Regulations 


of  the  Federal  Register  a.s  of  [iilv  IH. 
2()()(). 

ADDRESSES:  The  service  information 
referenced  in  this  AD  inav  be  obtained 
from  Airbus  Industri(\  1  Rond  Point 
Maurice  Bellonte.  :tl7()7  Hlagnac  (iede.x, 
France.  This  information  may  be 
»!xamined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate.  Rules  Docket. 
IHOl  Lind  Avenue,  SVV..  Renton, 
Washington;  or  at  or  at  the  Office  of  the 
Federal  Register.  HOO  North  Capitol 
.Street,  NVV..  suite  700.  Washington.  DC 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson.  Manager, 
international  Branch.  ANM-llfi.  FAA. 
Transport  Airplane  Directorate.  HiOl 
Lind  Avenue.  SW  .  Renton,  Washington 
i)H05.'>-40.'i6:  telephone  (425)  227-21 10; 
fa.x  (42.S)  227-1144. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Ft^leral 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Airbus 
Model  A3 19.  A320.  and  A321  series 
airplanes  was  published  in  the  Federal 
Register  on  December  22.  1999  (H4  FR 
71696).  That  action  proposed  to  nHpure 
a  one-time  general  visual  inspection  to 
determine  the  part  number  and  .serial 
number  of  the  spoiler  servo(;ontrol,  and 
correc:tive  action,  if  nectissary 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  <unendment.  Due 
consideration  has  been  given  to  the 
c:omments  received. 

The  Air  Transport  Association  (ATA) 
of  America,  on  behalf  of  two  of  its 
members,  states  that  both  members 
support  the  intent  of  the  proposed  AD. 
One  member  is  already  accomplishing 
the  relevant  service  bulletin.  The  other 
member  is  carrying  out  the  one-time 
inspection  of  the  affected  aircraft  to 
ensure  the  correct  spoiler  servocontrols 
are  installed  on  their  aircraft. 

Request  to  Revise  the  Compliance  Time 
for  the  Corrective  Actions 

One  commenter  requests  that  the 
propo.sed  AD  be  revised  to  allow  more 
flexibility  in  accomplishing  the 
corrective  actions  spet;ified  in  the 
prf)posal.  The  commenter  states  that 
there  will  be  times  when  replactmu-nt 
spoiler  servos  are  unavailable  due  to  the 
large  number  of  spoiler  servo(;ontrol 
units  that  are  affected  in  the  Airbus 
fleet.  With  this  in  mind,  the  commenter 
suggests  revising  paragraph  (a)  of  the 
proposed  AD  t(»  read  as  follows: 

■'.\l  the  time  s[M'<  it'u'il  m  i),ir<i)ir,i[)li  |<i||  1 1 
or  (.1)12).  a(  I  iimpiish  Ihi?  insjirc  tion  .mil 


corrective  action  pfr  SH  .•\:t:;i)-.27-i  127  or 
A:<2()-27-tl2r>.is  ,)|.()liiHhlf  ■ 

The  FAA  does  not  concur. 
Disc:ussions  with  the  manufacturer  have 
not  identified  a  supply  problem  with 
the  spoiler  servocontrols.  Additionally, 
sufficient  time  has  elapsed  since  the 
issuance  of  the  service  bulletins  and 
notice  of  proposed  rulemaking  (NPRM) 
for  operators  to  make  the  necessary' 
planning  and  logistical  supply 
arrangements  in  advance  in  order  to 
comply  with  this  amendment. 
Therefore,  no  (  hange  has  been  made  to 
the  final  rule 

Request  to  Revise  the  Compliance  Time 
for  the  Inspection 

One  commenter  requests  that  the 
proposed  AD  be  revised  to  require  the 
one-time  general  visual  inspection  to 
detf'rmine  the  part  number  and  serial 
number  of  the  spoiler  servocontrol  to  be 
accomplished  within  18  months  for 
.Airbus  Model  A319  series  airplanes. 
The  commenter  states  that,  the  proposed 
AD  specifies  a  fourteen  times 
differential  in  the  required  compliance 
threshold  (i.e..  2  months  versus  28 
months)  between  Airbus  Model  A320 
<»nd  A3 19  series  airplanes.  The 
commenter  questions  this  differential 
because  Model  A320  series  airplanes 
have  been  in  service  longer  with  an 
accumulated  average  of  17.306  total 
llight  hours  than  the  Model  A3 19  series 
airplanes,  which  have  an  accumulated 
average  of  approximately  4.014  total 
flight  hours.  Furthermore,  the 
commenter  states  that  there  are 
approximately  2.3  times  more  Model 
.'\320  series  airplanes  in  service  as 
Model  A3 19  and  A321  series  airplanes. 

The  FAA  does  not  concur.  Data 
provided  by  the  manufacturer  indicates 
that  an  autoland  failure  of  a 
servocontrol  on  a  Model  A3 19  or  A321 
series  airplane  would  result  in  a  greater 
maximum  transient  deviation  from  the 
runway  centerline  and  maximum 
transient  bank  angle  without  triggering 
the  excessive  deviation  warning. 
Clonsidering  this  factor,  the  FAA  has 
determintni  that  the  compliance  times 
specified  in  paragraphs  (a)(1)  and  {a)(2) 
of  the  proposed  AD  represent  the 
maximum  time  in  which  the  affected 
airplanes  could  continue  to  operate 
without  compromising  safety. 
Therefore,  no  change  has  been  made  to 
the  final  rule. 

Explanation  of  Change  to  the  Proposal 

The  FAA  notes  that  it  is  necessary  to 
I  larifv  that  the  general  visual  inspection 
recjuired  by  paragraphs  (a)  and  (b)  of 
this  AD  may  be  acc:omplished  in 
accordance  with  Airbus  Service  Bulletin 
A320-27-I126.  dated  April  26.  1999.  or 


Revision  01.  dated  October  6.  1999.  This 
clarification  provides  credit  for  those 
operators  that  may  have  previously 
accomplished  the  required  action  in 
accordance  with  that  service  bulletin. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
described  previously.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Cost  Impact 

The  FAA  estimates  that  210  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD.  that  it  will  take  approximately  2 
work  hours  per  airplane  to  accomplish 
the  inspection,  at  an  average  labor  rate 
of  S60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  this  AD  on 
U.S.  operators  is  estimated  to  be 
S25.200.  or  Si 20  per  airplane. 

Should  an  operator  be  required  to 
accomplish  the  modification,  it  will  take 
approximately  4  work  hours  per 
airplane,  at  an  average  labor  rate  of  S60 
per  work  hour.  The  cost  of  required 
parts  would  be  free  of  charge.  Based  on 
these  figures,  the  cost  impact  of  the 
modification  is  estimated  to  be  $240  per 
airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certif\'  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866:  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034^  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
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contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 
§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2000-11-21     Airbus  Industrie:  Amendment 
39-11769.  Docket  99-NM-331-AD. 
Applicability:  The  following  models, 
certificated  in  any  category,  excluding  those 
on  which  Airbus  Service  Bulletin  A320-27- 
1126,  dated  April  26,  1999  (for  Model  A319 
and  321  series  airplanes);  or  A320-27-1127, 
dated  April  26,  1999,  or  Revision  01,  dated 
October  6,  1999  (for  Model  A320  series 
airplanes);  has  been  accomplished: 

•  Model  A319  series  airplanes,  serial 
numbers  (S/N)  0546  through  0972  inclusive; 

•  Model  A320  series  airplanes,  S/N  0002 
through  0842  inclusive,  0846  through  0859 
inclusive,  0865,  0866,  and  0872  through  0960 
inclusive;  and 

•  Model  A321  series  airplanes,  S/N  0364 
through  0974  inclusive. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Complinnce:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  servocontrol 
piston  rod,  which  could  result  in  reduced 
controllability  of  the  airplane,  accomplish 
the  following: 


Inspection 

(a)  At  the  applicable  time  specified  by 
paragraph  (a)(1)  or  (a)(2)  of  this  AD:  Perform 
a  general  visual  inspection  to  determine  the 
part  number  and  serial  number  for  the  spoiler 
servocontrols,  in  accordance  with  Airbus 
Service  Bulletin  A320-27-1126.  April  26, 
1999.  or  Revision  01.  dated  October  6,  1999 
(for  Model  A319  and  A321  series  airplanes); 
or  Airbus  Service  Bulletin  A320-27-1127. 
dated  April  26,  1999,  or  Revision  01,  dated 
October  6.  1999  (for  Model  A320  series 
airplanes);  as  applicable.  If  the  part  number 
and  serial  number  are  identified  in  paragraph 
2.B.(l)(b)  of  the  Accomplishment 
Instructions  of  the  applicable  service 
bulletin,  prior  to  further  flight,  perform 
applicable  corrective  actions  (including 
removal,  reidentification  of  the  servocontrol, 
and  replacement  of  the  servocontrol  with  a 
modified  part)  as  specified  in  the  applicable 
service  bulletin. 

(1)  For  Model  A319  and  A321  series 
airplanes:  Inspect  within  2  months  after  the 
effective  date  of  this  AD. 

(2)  For  Model  A320  series  airplanes: 
Inspect  within  28  months  after  the  effective 
date  of  this  AD. 

Note  2:  For  the  purposes  of  this  AD,  a 
general  visual  inspection  is  defined  as:  "A 
visual  examination  of  an  interior  or  exterior 
area,  installation,  or  assembly  to  detect 
obvious  damage,  failure,  or  irregularity  This 
level  of  inspection  is  made  under  normally 
available  lighting  conditions  such  as 
daylight,  hangar  lighting,  flashlight,  or  drop- 
light,  and  may  require  removal  or  opening  of 
access  panels  or  doors.  Stands,  ladders,  or 
platforms  may  be  required  to  gain  proximity 
to  the  area  being  checked." 

Spares 

(b)  As  of  the  effective  date  of  this  AD.  no 
person  shall  install  on  any  airplane  a  spoiler 
servocontrol  having  part  number  31077-050, 
31077-060,  or  31077-110;  and  S/N  0001  to 
3499,  except  those  serial  numbers  excluded 
in  paragraph  2.B.(l)(b)l  of  the 
Accomplishment  Instructions  in  Airbus 
Service  Bulletin  A320-27-1126,  dated  April 
26,  1999,  or  Revision  01,  dated  October  6, 
1999;  unless  that  servocontrol  has  been 
inspected,  and  corrective  actions  have  been 
performed,  in  accordance  with  the 
requirements  of  this  AD. 

Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch.  ANM-116.  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  International  Branch. 
ANM-116. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  International  Branch. 
ANM-116. 


Special  Flight  Permits 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(e)  The  actions  shall  be  done  in  accordance 
with  Airbus  Service  Bulletin 

A320-27-1126.  including  Appendices  01 
and  02.  dated  April  26.  1999;  Airbus  Service 
Bulletin  A320-27-1126.  Revision  01 
including  Appendices  01  and  02.  dated 
October  6.  1999;  Airbus  Ser\-ice  Bulletin 
A320-27-1127.  including  Appendices  01 
and  02.  dated  April  26. 1999;  or  Airbus 
Service  Bulletin  A320-27-1127.  Revision  01 
including  Appendices  01  and  02.  dated 
October  6.  1999;  a*  applicable.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  Airbus 
Industrie.  1  Rond  Point  Maurice  Bellonte, 
31707  Blagnac  Cedex,  France.  Copies  may  be 
inspected  at  the  FAA.  Transport  Airplane 
Directorate.  1601  Lind  .Avenue,  SW..  Renton. 
Washington;  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street.  NW..  suite 
700.  Washington.  DC. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directive  1999-362- 
139(B).  dated  September  8.  1999. 

(fi  This  amendment  becomes  effective  on 
)uly  18.  2000. 

Issued  in  Renton.  Washington,  on  lune  1, 
2000. 

Donald  L.  Riggin, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
|FR  Doc.  0O-14311  Filed  6-12-00;  8:45  am] 

BHJJNG  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  99-NM-128-AD;  Amendment 
39-11772;  AD  2000-11-23] 

RIN2120-AA64 

Airworthiness  Directives;  Alrt>us  Model 
A300,  A310,  and  A30&-600  Series 
Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  all  Airbus  Model  A300. 
A310,  and  A300-600  series  airplanes, 
that  requires  an  inspection  to  detect 
damage  of  the  electrical  bonding  leads 
in  specified  locations  of  the  fuel  tanks, 
and  replacement  of  any  damaged 
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t^lwctrical  bcmciing  It'ail.s  with 
serviceable  t'locfrical  bonding  leads.  For 
certain  airplantf.s,  this  amendment  also 
requires  modifying  the  fuel  pipe 
couplings  in  specified  locations  of  the 
fuel  tank.  This  amendment  is  prompted 
by  issuance  of  maiulatorv  continuing 
airworthiness  inff)rmation  bv  a  foreign 
civil  airworthiness  authority.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  electrical  arcing/ 
discharge  in  the  fuel  tank  due  to 
damaged  electrical  bonding  leads  or 
inadequate  electrical  bonding  of  the  fuel 
pipe  couplings,  which  could  result  in 
fuel  ignition  and  consequent 
uncontained  rupture  of  the  fuel  tank. 

DATES:  Effective  fuly  1«,  2000. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  )ulv  18. 
2000 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Airbus  Industrie.  1  Rond  Point 
Maurice  Bellonte,  31707  Blagnac  Cedex, 
France.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate.  Rules  Docket, 
1601  Lind  Avenue.  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register.  800  North  Capitol 
Street.  NW.,  suite  700.  Washington.  DC 

FOR  FURTHER  INFORMATION  CONTACT: 

Norman  B.  Martensrm,  ManagtT. 
International  Branch.  ANM-1  Ifi.  FAA. 
Transport  Airplane  Directorate.  1601 
Lind  Avenue.  SW..  Renton.  Washington 
9805.5-4056;  telephone?  (425)  227-2110; 
fax  (425)  227-1149. 

SUPPLEMENTARY  INFORMATION:  A 

proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  ;J9)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  <ill  Airbus  Model 
A.100,  A;110.  and  A30O-600  series 
airplanes  was  published  in  the  Federal 
Register  on  March  27.  2000  (65  FR 
16151).  That  action  proposed  to  reciuire 
an  inspection  to  detect  damage  of  the 
electrical  bonding  leads  in  specified 
locations  of  the  fuel  tanks,  and 
replacement  of  any  damaged  electrical 
bonding  leads  with  servi(;eable 
(flectrical  bonding  leads   For  certain 
airplanes,  that  action  also  propose<i  to 
require  modifying  the  fuel  pipe 
couplings  in  specified  locations  of  the 
fuel  tank. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment  No 
comments  were  submitted  in  response 


to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 

Conclusion 

The  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

The  FAA  estimates  that  116  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD. 

It  will  take  between  70  and  80  work 
hours  per  airplane  to  accomplish  the 
required  inspection,  at  an  average  labor 
rate  of  S60  per  work  hour  Based  on 
these  figures,  the  cost  impact  of  the 
required  inspection  on  U.S.  operators  is 
estimated  to  be  between  $487,200  and 
S556.800,  or  between  $4,200  and  $4,800 
[)er  airplane. 

It  will  take  between  77  and  103  work 
hours  per  airplane  to  accomplish  the 
required  modification,  at  an  average 
labor  rate  of  $60  per  work  hour. 
Required  parts  will  cost  approximately 
$104  per  airplane.  Based  on  these 
figures,  the  cost  impact  of  the  required 
modification  on  U.S.  operators  is 
estimated  to  be  between  $547,984  and 
$728,944.  or  between  $4,724  and  $6,284 
per  airplane 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
KxiH:utive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 

significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  1 1034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Dot:ket  at  the  location  provided  under 
the  caption  ADDRESSES. 


List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft.  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  pait  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C,  106(g),  40113,  44701. 
§39.13     [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2000-11-23     Airbus  Industrie:  Amendment 

39-11772.  Docket  9'i-NM-128-AD. 

Applicability:  All  Model  A300.  A310.  and 
.■\:i00-600  series  airplanes,  certificated  in  an\ 
category 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
.iirplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
(jwner/operator  must  request  approval  for  an 
alternative  method  of  c;ompliance  in 
,)( (  ordanc  e  with  paragraph  (d)  of  this  AU. 
The  rt!quest  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  i:ondition  addressed  by 
this  .\D.  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Complianre:  Required  as  indicated,  unless 
.iccomplished  previously 

To  prevent  electrical  arcing/discharge  in 
the  fuel  tank  due  to  damaged  electrical 
bunding  leads  or  inadequate  electrical 
bonding  of  the  fuel  pipe  couplings,  which 
(  ould  result  in  fuel  ignition  and  consequent 
uncontained  rupture  of  the  fuel  tank, 
ciccomplish  the  following: 

Inspection 

(a)  Within  36  months  after  the  effective 
dale  of  this  ,\D.  perform  a  one-time 
inspec  tion  to  detect  damage  (i.e..  breakage, 
fraying,  abrasion  damage,  looseness  of  the 
outer  metal  braid  protection  in  the  end 
crimp,  looseness  of  the  outer  metal  braid 
protection  on  the  bonding  lead  inner  core, 
corrosion,  or  missing  leads)  of  the  electrical 
bonding  leads  in  specified  locations  of  the 
fuel  tanks,  in  accordance  with  the 
Af  (omplishment  Instructions  of  Airbus 
.Service  Bulletins  A30O-28-O072.  Revision 
Ul.  dated  OftoberOl.  1998.  including 
■Appendix  1,  dated  October  01,  1998.  and 
Appendix  2.  dated  February  20.  1998  (for 
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Model  A300  series  airplanes);  A310-28- 
2128.  Revision  01.  dated  October  01,  1998. 
"Tiicluding  Appendix  1.  dated  October  01. 
1998.  and  Appendix  2.  dated  February  20. 
1998  (for  Model  A310  series  airplanes);  or 
.\30O-28-6057.  Revision  01.  dated  October 
01.  1998,  including  Appendix  1.  dated 
October  01.  1998.  and  Appendix  2.  dated 
February  20.  1998  (for  Model  A300-600 
series  airplanes);  as  applicable. 

Note  2:  Inspection  of  the  area  specified  in 
paragraph  (a)  of  this  AD  accomplished  prior 
to  the  effective  date  of  this  .AD  in  accordance 
with  Airbus  Service  Bulletins  A300-28- 
0072.  .^310-28-2128.  or  ,^300-28-60,57;  all 
dated  February  20.  1998;  as  applicable;  is 
considered  acc:eptable  for  compliance  with 
the  requirements  of  paragraph  (a)  of  this  .'XD. 

Replacement 

(b)  If  any  electrical  bonding  lead  is 
damaged,  prior  to  further  flight,  replat  e  the 
bonding  lead  with  a  serviceable  bonding  lead 
in  accordance  with  the  applicable  service 
bulletin  specified  in  paragraph  (a)  of  this  AD. 

Modification 

(i.)  For  airplanes  on  which  Airbus  Industrie 
Modification  1 1847  (for  Model  A310  series 


airplanes)  or  11848  (for  Model  A300/A300- 
600  series  airplanes)  has  not  been 
accomplished,  within  36  months  after  the 
effective  date  of  this  AD,  modify  the  fuel  pipe 
couplings  in  the  specified  locations  of  the 
fuel  tank  in  accordance  with  the 
Accomplishment  Instructions  of  Airbus 
Service  Bulletins  .^300-28-0073.  Revision 
01 ,  dated  October  01 ,  1998  (for  Model  A300 
series  airplanes);  A310-28-2130.  Revision 
01,  dated  October  01.  1998  (for  Model  .A,310 
series  airplanes);  or  A300-28-6058.  Revision 
01.  dated  October  01,  1998  (for  Model  .'\.300- 
600  series  airplanes);  as  applicable. 

Note  3:  Modification  of  the  fuel  pipe 
couplings  accomplished  prior  to  the  effective 
date  of  this  AD  in  accordance  with  Airbus 
Service  Bulletins  A300-28-0073.  A310-28- 
2130,  or  A300-28-6058;  all  dated  February 
20,  1998;  as  applicable;  is  considered 
acceptable  for  c:ompliance  with  the 
requirements  of  paragraph  (c)  of  this  AT) 

Alternative  Methods  of  Compliance 

(d)  .An  alternative  method  of  compliance  or 
adjustment  of  the  complianc;e  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager. 


International  Branc:h.  .'\\M-116.  F.A.A. 
Transport  .Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  F.A.A  Princqjal  Maintenance 
Inspector,  who  ma\'  add  i  omments  and  then 
send  it  to  the  Manager,  International  Braiu  h. 
A\M-116 

Note  4:  Informaticjn  cone  erning  the 
existence  of  appro\ed  alternative  methods  of 
c  omplianc  e  with  this  .AD.  if  an\ .  may  be 
obtained  from  the  internatujnal  Branch. 
.ANM-1 16 

Special  Flight  Permits 

(el  Spec:ial  flight  permits  may  be  issued  in 
ac  cordance  with  sections  21  197  and  21.199 
of  the  Federal  .A\iation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirement^  of  this  .AD 
c  an  be  accomplished 

Incorporation  by  Reference 

(f)  The  actions  shall  be  done  in  accordance 
with  the  following  Airbus  ser\  ice  bulletins. 
as  applicable: 


Service  bulletin  No. 

Page  No 

Revision  level 
shown  on  page 

Date  shown  on 
page 

A30O-28-0072  Revision  01   October  01    1998 

1-14                            ....              

■   1  ''    

Oct  01.  1998 

1 

Appendix  1 

1-21,  23-25,  27,  29-36,  38-64.  88-95.  97-166 

22,  26,  28,  37,  85-87.  96 

Original  .. 

..     01     

Feb  20.  1998 
Oct  01    1998 

Appendix  2 


A31 0-28-21 28.  Revision  01.  October  01.  1998 


1-54 
1-14 


Original    Feb  20  1998 

01    Oct.  01.  1998 


Appendix  1 


1-30.  32-83.  85-87.  89-95,  97-221,  223-226 
31,  84,  88,  96,  222  


Onginal  Feb  20.  1998 

01     Oct  01    1998 


Appendix  2 


A300-2&-6057,  Revision  01,  Octotier  01,  1998 


1-56 
1-14 


Original 

01   


Feb  20  1998 
Oct.  01,  1998 


Appendix  1 


1-18,  21-25,  27-29,  31.  33,  34.  36.  38.  40.  42.  44-    Original 
78,  81-85.  87-89,  91.  93.  94,  96,  98-100,  102 
104-229,  231-234 

19,  20,  26,  30,  32.  35,  37,  39,  41,  43.  79,  80,  86,     01 
90,  92,  95.  97,  101.  103,  230 


Feb  20   1998 


Oct  01    1998 


Appendix  2 


A300-28-0073,  Revision  01,  October  01,  1998 

A310-28-2130,  Revision  01,  October  01,  1998 
A30(>-28-6058.  Revision  01,  October  01,  1998 


1-54 

1-67 

1-91 
1-67 


Original 
01   


01 

01 


Feb  20.  1998 

Oct  01    1998 

Oct  01    199S 
Oct  01    1998 


This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 


and  1  CFR  part  51.  Copies  may  be  obtained 
from  .Airbus  Industrie.  1  Rond  Point  Maurice 
Bellont?.  31707  Blagnac  Cedex.  France. 


Copies  ma\  be  inspected  at  the  K.A.A. 
Transport  Airplane  Directorate.  16(11  Luid 
.Axenue.  SW..  Renton.  Washington:  or  at  the 
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Offue  of  the  Kf(it!ral  Rt^xistcr.  HOO  North 
(^ripitdl  Slreel.  NW.,  suite  700.  Washingtiin. 

nc 

Note  5:  The  siibjut  t  of  this  .\D  is  addrnsst'cl 
III  French  dirworthuiHSs  liirei  live  48-174- 
248(B),  lialeil  April  21;.  1448 

1^1  This  rimen<iiiient  becomes  effective  on 
lulv  18.  2000 

Issued  in  Renlon.  Washingtcin.  on  lune  2. 
2000 
Donald  L.  Rif^in, 

Aftinii  SfaiuifftT.  Tmnsfinrt  Airplnnt^ 
Dirfctomtt'.  Ainnift  ('.frtifHiition  Service 
[FR  Dw    00-144.17  Filed  6-12-00:  8:45  anil 
BILUNG  CODE  4910-l3-# 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Doci(at  No.  99-NM-208-AO:  Amendment 
39-1 1777;  AD  2000-11-28] 

RIN2120-AA64 

Airworthiness  Directives:  Boeing 
IModel  747--400  and  767-200  and  -300 
Series  Airplanes  Povvered  by  Pratt  & 
Whitney  Model  PW4000  Series  Engines 

AGENCY:  Fttcieral  Avidtitin 
Admini-stration,  DOT. 
action:  Final  rule 


SUMMARY:  This  ajntmdment  adopts  a 
new  airworthine.ss  dirw.tive  (AD), 
applicable  to  certain  Boeing  Model  747- 
400  and  767-200  anil  -  300  .series 
airplanes,  that  requires  repetitive 
inspections  to  detect  damage  and  wear 
of  the  auxiliary  track  assembly  of  the 
thrust  reverser,  and  i^orrective  actions,  if 
necessary  This  amendment  also 
requires  eventual  repair  of  the  auxiliarv 
track  a.ssembly.  or  replaciement  of  the 
slider  and  liner  or  the  entire  assembly, 
with  new,  improved  parts,  which,  when 
accomplished,  would  terminate  the 
repetitive  inspections  This  amendment 
is  prompted  by  reports  of  damage  and 
wear  to  the  auxiliary  track  a-ssembiv 
The  actions  specified  by  this  AD  are 
intended  to  prevent  a  slider  disengaging 
from  the  auxiliarv  track  assemblv, 
which  could  lead  to  separation  of  a 
portion  of  the  thrust  rt^verser  from  the 
airplane  during  flight,  possible  impact 
of  separated  portions  on  airplane 
structure,  and  consecjuent  possible  rapid 
decompression  of  the  airplane,  reduced 
controllability  of  the  airplane,  or 
reduced  structural  integrity  of  the 
fuselage 

DATES:  Kffective  lulv  IH.  2()()() 

The  incorporation  bv  n?ference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 


of  the  Federal  Register  as  of  lulv  18, 
2000 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Airplane 
CIroup,  P.O.  Box  3707,  Seattle, 
Washington  98124-2207.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW.. 
Renton,  Washington:  or  at  the  Office  of 
the  Federal  Register.  800  North  Capitol 
.Street,  NW  .  suite  700.  Washington.  DC:. 
FOR  FURTHER  INFORMATION  CONTACT: 
.Sulmo  Mariano,  Aerospace  Engineer. 
Propulsion  Branch,  ANM-140S.  FAA, 
Transport  Airplane  Directorate,  .Seattle 
Aircraft  Ortification  Office,  1601  Lind 
Avenue,  SW  ,  Renton,  Washington 
98055-4056;  telephone  (425) 227-2686: 
fax  (425) 227-1181 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Boeing 
Model  747-400  and  767-200  and  -300 
series  airplanes  was  published  in  the 
Federal  Register  on  C3ctober  19,  1999 
(64  FR  56276).  That  action  proposed  to 
require  repetitive  inspections  to  detect 
damage  and  wear  of  the  auxiliary  track 
assembly  of  the  thrust  rsvsrser,  and 
corrective  actions,  if  nocessar>'  That 
ac:tion  also  proposed  to  require  eventual 
replacement  of  the  liner  and  slider,  or 
the  entire  assembly,  with  new, 
improved  parts,  which,  when 
ac;complished,  would  terminate  the 
repetitive  inspections. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment  Due 
c:onsiderafion  has  been  given  to  the 
c:omments  received. 

One  commenter  supports  the 
proposed  rule 

Request  To  Revise  Certain 
Requirements  in  the  Proposed  AD 

.Several  commenters  indicate  that  thev 
disagree  with  the  proposed  replacement 
of  the  auxiliary  track  beam  assembly. 
inc:luding  installation  of  a  new  slider 
and  liner,  regardless  of  the  amount  of 
wear  and  'or  damage  to  the  track  Iw^am. 
The  commenters  request  that  repair  of 
the  track  beam  be  allowed  when  the 
damage!  is  within  the  allowable  limits 
sp»M;ified  in  the  referenced  service 
information  One  c:ommonter  states  that 
replacement  of  the  trac:k  beam  fitting  is 
rcHjuirecf  only  when  the  wcjar  or  damage 
is  beyond  repairable  limits,  as  specified 
in  Boeing  Service  Bulletin  747- 


78A2164.  Revision  2,  and  Boeing 
Service  Bulletin  767-78A0079.  Revision 
2.  The  commenter  notes  that 
replacement  of  the  track  beam  fitting  in 
and  of  itself  does  nothing  to  address  the 
root  cause  of  the  excessive  wear; 
however,  the  new  design  slider  fitting 
and  track  liner  do  address  and  correct 
the  root  cause.  A  second  commenter 
states  that  the  service  bulletins  specify 
replacement  of  the  track  beam  assembly 
if  the  track  beam  has  any  discrepancy 
AND  the  measurement  of  the  gap  is 
greater  than  0.45  inch.  If  the  track  beam 
has  any  discrepancy  and  the  gap 
measurement  is  less  than  0.45  inch, 
only  the  slider  and  liner  should  be 
replaced  Another  commenter  states  that 
replacement  of  the  track  beam  assembly 
is  necessary  only  when  damage  cannot 
be  repaired  by  means  of  replacement  of 
the  liner,  slider,  and/or  retainer  bar. 

The  FAA  concurs  with  the 
commenters'  requests.  The  FAA  has 
coordinated  this  issue  with  the 
manufacturer,  and  has  determined  that 
if  the  damage  to  the  track  beam 
assembly  is  not  beyond  the  repairable 
limits  specified  in  the  referenced  service 
bulletins,  a  repair  that  involves 
replacement  of  the  slider  and  liner  and 
installation  of  a  retainer  bar,  in  lieu  of 
replacement  of  the  track  beam  assembly, 
is  acceptable.  Therefore,  paragraphs  (a) 
and  (c)  of  this  AD  have  been  revised  to 
specify  measuring  the  auxiliary  track 
beam  dimensions  in  accordance  with 
the  Accomplishment  Instructions  of  the 
referenced  service  bulletins,  and  to 
allow  repair  if  the  measurement  is 
within  the  allowable  limits. 

Request  To  Revise  Cost  Impact 
Information 

One  commenter  states  that  the  total 
number  of  U.S. -registered  Model  747- 
400  series  airplanes  affected  by  the 
proposed  AD  should  be  higher  than  the 
1 2  airplanes  shown  in  the  cost  impact 
section.  The  conunenter  indicates  that  it 
has  10  affected  airplanes  in  its  fleet  and 
assumes  that  other  operators  also  have 
Model  747-400  series  airplanes  that  are 
affected  by  the  proposal. 

The  FAA  concurs.  The  referenced 
service  bulletin  specifies  a  total  of  36 
Model  747—400  series  airplanes  of  U.S. - 
registry  that  are  powered  by  Pratt  & 
Whitney  PW4000  series  engines.  In  light 
of  this  information,  the  FAA  has  revised 
the  cost  impact  information,  below,  to 
specifv-  that  36  Model  747-400  series 
airplanes  of  U.S.  registry  will  be  affected 
by  this  AD. 

Request  for  Credit  for  Previously 
Accomplished  Work 

One  commenter  requests  credit  for 
prior  accomplishment  of  work  done  in 
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accordance  with  Boeing  Service  Bulletin 
747-78A2164.  dated  June  19,  1997, 
including  Revision  1,  dated  February  5. 
1998;  and  767-78A0079.  dated  June' 19, 
1997,  including  Revision  1,  dated 
February  5,  1998;  which  were 
previously  issued  revisions  of  the 
ser\ice  bulletins  referenced  in  the 
proposed  rule  as  the  appropriate  sources 
of  service  information  for 
accomplishment  of  the  actions  in  the 
proposal.  The  commenter  states  that  it 
incorporated  the  inspection  and 
terminating  actions  described  in  the 
above  service  bulletins  on  two-thirds  of 
its  fleet  beginning  in  June  1997. 
Additionally,  the  commenter  states  that 
the  proposed  rule  requires  different 
terminating  action  than  the  original  and 
Revision  1  of  the  service  bulletins 
specifv'. 

The  FAA  partially  concurs  with  the 
commenters  request.  The  FAA  has 
determined  that  there  are  significant 
differences  between  Revision  2  of  the 
service  bulletins  and  the  original  issue. 
The  accomplishment  instructions  in 
Revision  2  provide  more  detailed 
information  about  how  to  perform  the 
inspections,  and  are  more  specific 
regarding  the  extent  of  damage 
permitted  before  accomplishing  repair 
work.  Therefore,  the  FAA  cannot  give 
credit  for  work  accomplished  in 
accordance  with  the  original  issue  of  the 
service  bulletin.  However,  for  any 
procedure  which  an  operator  has 
accomplished  previously,  the  operator 
may  request  approval  of  an  alternative 
method  of  compliance  in  accordance 
with  the  provisions  of  paragraph  (d)  of 
this  AD. 

Revision  1  of  the  service  bulletin  is 
essentially  identical  to  Revision  2, 
which  was  cited  in  the  proposed  AD  as 
the  appropriate  source  of  service 
information  for  accomplishment  of  the 
required  actions.  Revision  2  simply 
changes  the  recommended  repetitive 
inspection  interval  for  detection  of  no 
wear  or  damage.  Therefore,  this  final 
rule  has  been  revised  to  add  a  new 
NOTE  4  to  include  Revision  1  of  the 
referenced  service  bulletins  as  an 
additional  source  of  service  information 
for  accomplishment  of  the  actions. 

Request  To  Extend  Compliance  Time 
and  Revise  Proposed  Inspection 

One  commenter  states  that  the  results 
of  a  survey  of  operators  of  Model  747 
and  767  series  airplanes  powered  by 
Pratt  &  Whitney  PW4000  series  engines, 
which  was  conducted  by  the 
manufacturer  in  January  1998,  revealed 
that  the  most  significant  wear  occurs  on 
the  lower  auxiliary  track  assembly.  The 
commenter  recommends  that  the 
inspection  only  pertain  to  that 


assembly.  The  commenter  also  requests 
that  the  FAA  extend  the  grace  period  for 
inspection  of  the  upper  and  lower 
auxiliary  track  assemblies  from  90  days 
to  18  months  for  the  reason  stated 
previously. 

The  FAA  does  not  concur  with  the 
commenter's  requests.  In  developing  an 
appropriate  compliance  time  for  this 
action,  the  FAA  considered  not  only  the 
degree  of  urgency  associated  with 
addressing  the  subject  unsafe  condition, 
but  accomplishment  of  the  required 
inspection  within  an  interval  of  time 
that  parallels  normal  scheduled 
maintenance  for  the  majority  of  affected 
operators.  However,  under  the 
provisions  of  paragraph  (d)  of  the  final 
rule,  the  FAA  may  approve  requests  for 
adjustments  to  the  compliance  time  if 
data  are  submitted  to  substantiate  that 
such  an  adjustment  would  provide  an 
acceptable  level  of  safety. 

In  addition,  the  inspection  required 
by  paragraph  (a)  of  the  final  rule  is 
required  to  be  accomplished  in 
accordance  with  the  inspection 
procedures  specified  in  Boeing  Service 
Bulletin  747-78A2164.  Revision  2, 
dated  December  3,  1998;  or  Boeing 
Service  Bulletin  767-78A0079,  Revision 
2,  dated  Deceirtber  3,  1998:  as 
applicable.  Inspection  of  only  the  lower 
auxiliary  track  assembly  is  inadequate, 
in  light  of  the  fact  that  ser\'ice 
experience  accumulated  over  time  has 
shown  that  excessive  wear  and  damage 
are  present  in  both  the  upper  and  lower 
auxiliary  track  assemblies.  Therefore,  no 
change  to  the  final  rule  is  necessary  in 
this  regard. 

Other  Related  Service  Information 

One  conunenter  recommends  that  the 
FAA  include  the  actions  specified  in 
Boeing  Service  Bulletins  767-78-0005, 
767-78-0037,  and  767-78-0039  in  the 
proposed  rule  as  additional 
requirements.  These  service  bulletins 
describe  the  replacement  of  the 
aluminum  auxiliary  slider  fittings  of  the 
original  design  with  new  design  steel 
fittings,  on  Model  767  series  airplanes 
powered  by  General  Electric  CF6-80A 
and  Pratt  &  Whitney  JT9D-7R4D  series 
engines.  The  commenter  states  that 
cracking  of  the  aluminum  fittings  due  to 
fatigue  loading  could  result  in  breeikage 
of  the  slider  and  subsequent  separation 
of  a  portion  of  the  thrust  reverser  from 
the  airplane,  which  could  lead  to  an 
unsafe  condition  similar  to  that 
addressed  in  the  proposed  AD. 

The  FAA  does  not  concur  with  the 
commenter's  recommendation.  The 
FAA  has  determined  that  since  the 
suggested  changes  would  alter  the 
actions  currently  required  by  this  AD, 
additional  rulemaking  would  be 


required.  The  FAA  finds  that  to  delay 
this  action  would  be  inappropriate  in 
light  of  the  identified  unsafe  condition. 
However,  the  FAA  will  discuss  this 
issue  with  the  manufacturer  at  a  later 
date:  therefore,  no  change  to  the  final 
rule  is  necessar\'. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Cost  Impact 

There  are  approximately  254 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
36  Model  747—400  series  airplanes  and 
46  Model  767-200  and  -300  series 
airplanes  of  U.S.  registry'  will  be  affected 
by  this  AD. 

It  will  take  approximately  4  work 
hours  per  engine  to  accomplish  the 
required  repetitive  inspections,  at  an 
average  labor  rate  of  S60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  the  AD  on  U.S.  operators  of  Model 
747—400  series  airplanes  (4  engines  per 
airplane)  is  estimated  to  be  S34.560,  or 
$960  {.er  airplane,  per  inspection  cycle. 
The  cost  impact  of  the  AD  on  U.S. 
operators  of  Model  767  series  airplanes 
(2  engines  per  airplane)  is  estimated  to 
be  $22,080,  or  $480  per  airplane,  per 
inspection  cycle. 

Sliould  an  operator  be  required  to 
accomplish  the  replacement  of  the 
auxiliary  track  assembly,  it  would  take 
approximately  220  work  hours  per 
auxiliary  track  assembly  to  accomplish 
the  replacement,  at  an  average  labor  rate 
of  $60  per  work  hour.  Required  parts 
would  cost  approximately  $30,090. 
Based  on  these  figures,  the  cost  impact 
of  this  replacement  is  estimated  to  be 
$43,290  per  assembly.  There  are  four 
auxiliarv  track  assemblies  per  engine. 

Shoufd  an  operator  be  required  to 
accomplish  the  replacement  of  the  liner 
and  slider,  it  would  take  approximately 
8  work  hours  per  auxiliarA'  track 
assembly  to  accomplish  the 
replacement,  at  an  average  labor  rate  of 
$60  per  work  hour.  Required  parts 
would  be  provided  at  no  cost  by  the 
airplane  manufacturer.  Based  on  these 
figures,  the  cost  impact  of  this 
replacement  is  estimated  to  be  $480  per 
assembly.  There  are  four  auxiliarv'  track 
assemblies  per  engine. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
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operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AU 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.'  February  26,  1979):  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copv 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

Lis*  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  4'1  f  S  C    ll)H(n).  4011  1.  44701 

§39.13    [Amended] 

2.  .Section  39.13  is  amended  bv 
adding  the  following  new  airworthiness 
directive: 

2000-11-28     BoeinK:  .Xiiu-iuimcnt  J9- 11777 
Df><:ket  <>*»-.NiM-JI)H-/\D 

Afifilii  ability  Model  74  7-400  st-ries 
iiirpldiifs  |i(iwcr(!(l  hv  h'rall  S  \Vhitn«y 
l*VV4()0(l  scries  engines,  line  iiuinbers  fi'lh 
ihrou^jh  1100  IIK  lusive.  .iiid  Model  7h7-JO() 
and  -  too  series  .iirpl.ines  powered  t)\  ['i.itt 
A  VVhilne\  l'VV4()00  series  tMigmes.  line 
nunil)ers  1  through  fi46  inrlusive:  certifii-aled 
in  any  calegorN 


Note  1:  This  AU  applies  to  uach  airplane 
identified  in  the  prw  oding  appliLability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repain-d  in  the  area 
siihjec  I  to  the  requirements  of  this  .MJ.  For 
airplanes  that  have  been  modified,  altert^d.  or 
repaired  so  that  the  ptTfonnance  of  the 
re(juirements  of  this  .\U  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliant.e  in 
accordance  with  paragraph  (d)  of  this  .AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  un.safe  condition  addressed  by 
this  .M):  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previouslv. 

To  prevent  a  slider  disengaging  from  the 
auxiliary  track  assembly,  which  (  ould  lead  to 
separation  of  a  portion  of  the  thrust  reverser 
from  the  airplane  during  flight,  possible 
impact  of  separated  portions  on  airplane 
structure,  and  con.sequent  possible  rapid 
decompression  of  the  airplane,  reduced 
controllability  of  the  airplane,  or  redut  ed 
stru(  tural  integrity  of  the  fuselage, 
ai  (omplish  the  following: 

Initial  Inspection 

(a)  Prior  to  the  accumulation  of  3.000  total 
flight  cycles,  or  within  90  days  after  the 
effe(  live  date  of  this  W).  whichever  occurs 
Liter,  perform  a  detailed  visual  inspection  of 
the  upper  and  lower  auxiliary  trai  k 
assemblies  on  each  thnist  reverser  half  of 
each  engine  to  deteil  missing  segments  of  the 
tra(  k  lip:  to  detect  signs  that  the  slider  has 
disengaged  from  the  track:  to  detect  cracks. 
>;ouges,  and  wear  of  the  liner:  anil  measure 
the  auxiliary  trac  k  beam  dimensions:  in 
accordance  with  the  .Acr omplishment 
Instnictions  of  Boeing  Service  Bulletin  747- 
7H.\21f>4.  Revision  J.  dated  December  3. 
l'J4H  Ifor  .Model  747-4(H)  series  airplanes):  or 
Hoeing  .Service  Bulletin  7B7-78.A0079, 
Revision  2.  dated  December  :).  1998  (for 
Model  767  series  airplanes):  as  applicable. 

Note  2:  For  the  purposes  of  this  .\D.  a 
detailed  visual  inspec  tion  is  defined  as.  " \n 
intensive  visual  examination  of  a  spe<  ific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity   .•\vailable  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  iiispe(  tor  Inspection  aids  su(  h  as  mirror, 
magnifying  lenses,  etc..  may  be  used   Surfac  e 
I  leaning  and  elaborate  access  procedures 
may  be  required 

Repetitive  In8pe<:tion<i/Corre<:tive  Actions 

II )  If  no  discrepani  s  is  detet  ted.  repeat  the 
detailed  visual  inspet.tion  thereafter  at 
intervals  not  to  exceed  ,l,tK)()  flight  cycles  or 
7.000  flight  hours,  whi(  hever  o(  i  urs  earlier. 
until  paragraph  (b)  or  |(  ).  as  appluable.  has 
liet-ti  M  I  (implished 

( Jl  If  the  auxiliary  tra(  k  lip  has  a  missing 
segment  of  t  iiu  hes  or  longer,  or  longitudinal 
(  r.ii  ks  ,it  the  base  of  the  lip,  or  other 
indit  .itions  that  the  slider  has  disengaged 
from  the  lra(  k  in  the  forward  4  inches,  prior 
to  further  flight,  repair  in  accordance  with 
I'.irl  .V  of  the  .-Ki  (  omplishment  Instruftions  of 


the  applicable  service  bulletin.  Repeat  the 

detailed  visual  inspection  thereafter  at  the 
applicable  intervals  specified  in  Part  A  of  the 
Accomplishment  Instructions  of  the 
applicable  service  bulletin,  until  paragraph 
(c)  of  this  .\U  has  been  acc:omplished, 

(3)  If  the  auxiliary  track  lip  has  a  missing 
segment  of  .3  inches  or  longer,  or  longitudinal 
cracks  at  the  base  of  the  lip.  or  other 
indi(3tions  that  the  slider  has  disengaged 
from  the  track  WT  of  the  forward  four 
inches,  accomplish  paragraphs  (a)(3)(i)  or 
(a)(3)(ii)ofthis  AD. 

(i)  Prior  to  further  flight,  repair  in 
accordance  with  Part  B  of  the 
.Accomplishment  Instrut:tions  of  the 
applicable  service  bulletin.  Repeat  the 
detailed  visual  inspection  thereafter  at  the 
applicable  intervals  specified  in  Part  B  of  the 
Accomplishment  Instructions  of  the 
applicable  service  bulletin,  until  paragraph 
(c)  of  this  AD  has  been  accomplished. 

(ii)  .Accomplish  both  paragraphs 
(a)(3)(ii)(A]  and  (a)(3)(ii)(B)  of  this  AD: 

(A)  Prior  to  further  flight,  deactivate  the 
as.sociated  thrust  reverser  in  accordance  with 
Seciion  78-2  of  Boeing  Document  D6U10151. 
"Boeing  747-400  Dispatch  Deviations 
Ciuide.  '  Revision  11,  dated  March  31,  1998 
(for  Model  747—400  series  airplanes):  or 
.Section  78-2  of  Boeing  Do<:ument  D630T002. 
"Boeing  767  Dispatch  Deviations  Guide." 
Revision  19,  dated  May  14.  1999  (for  Model 
767  series  airplanes):  as  applicable.  No  more 
than  one  thrust  reverser  on  any  airplane  may 
be  deactivated  under  the  provisions  of  the 
paragraph. 

Note  3:  The  airplane  may  be  operated  for 
up  to  30  days  in  accordance  with  the 
provisions  and  limitations  specified  in  the 
operator's  F.AA-approved  Master  Minimum 
Equipment  List,  provided  that  no  more  than 
one  thrust  reverser  on  the  airplane  is 
inoperative 

(B)  Within  30  days  after  deactivation  of  anv 
thrust  reverser  in  accordani:e  with  paragraph 
(a](3)(ii)(.A)  of  this  .AD,  the  thrust  reverser 
must  be  repaired  in  accordance  with  the 
Accomplishment  Instructions  of  the 
applicable  service  bulletin:  once  this  is 
accomplished,  the  thrust  reverser  may  then 
be  reactivated.  Repeat  the  detailed  visual 
inspection  thereafter  at  the  applicable 
intervals  specified  in  the  .Accomplishment 
Instructions  of  the  applicable  service 
bulletin,  until  paragraph  (c)  of  this  AD  has 
been  accomplished. 

Terminating  Action 

(b)  For  any  auxiliary  track  assembly  on 
which  no  discrepancy  is  detected  during  any 
detailed  visual  inspection  required  by 
paragraph  (a)  of  this  .AD:  Replace  the  liner 
and  slider  of  the  auxiliary  track  assembly 
with  a  new.  improved  liner  and  slider,  in 
accordance  with  Part  A  of  the 
.Accomplishment  Instructions  of  Boeing 
-Service  Bulletin  747-78A2164,  Revision  2, 
dated  December  3.  1998  (for  Model  747^00 
Series  airplanes):  or  Boeing  Service  Bulletin 
767-78.A0079,  Revision  2.  dated  December  3. 
1998  (for  Model  767  series  airplanes):  as 
applicable:  at  the  later  of  the  times  specified 
in  paragraphs  (b)(1)  and  (b)(2)  of  this  AD. 
Such  action  constitutes  temiinating  action  for 
the  requirements  of  this  AD  for  that 
assembly 
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(1)  Within  6,000  flight  cycles.  14.000  flight 
hours,  or  5  years  after  the  date  of  the  first 
inspection,  whichever  oc:(,urs  earliest;  or 

(2)  Within  4  years  after  the  effective  date 
of  this  AD. 

(c:)  For  any  auxiliar\  track  assembly  on 
whic:h  any  discrepancy  is  detected  during 
any  detailed  visual  inspection  required  by 
paragraph  (a)  of  this  AD:  Repair  the  auxiliary 
track  assembly  (replace  the  slider  and  liner 
and  install  a  retainer  bar),  or  replace  with  a 
new.  improved  assembly  (including  a  new 
liner  and  slider),  as  applicable,  in  accordance 
with  the  Accomplishment  Instructions  of 
Boeing  Service  Bulletin  747-78A2164. 
Revision  2.  dated  December  3,  1998  (for 
Model  747—400  series  airplanes):  or  Boeing 
Service  Bulletin  767-78A0079,  Revision  2, 
dated  December  3,  1998  (for  Model  767  series 
airplanes):  as  applicable:  at  the  later  of  the 
times  specified  in  paragraphs  (c)(1)  and  (c)(2) 
of  this  AD.  Such  action  constitutes 
terminating  action  for  the  requirements  of 
this  AD  for  that  assembly. 

(1)  Within  4.500  flight' cycles.  10,000  flight 
hours,  or  3  years  after  the  date  of  the  first 
repair,  whichever  occurs  earliest:  or 

(2)  Within  2  years  after  the  effective  date 
of  this  AD. 

Note  4:  Inspections  and  repairs 
accomplished  prior  to  the  effective  date  of 
this  AD  in  accordance  with  Boeing  Service 
Bulletin  747-78A2164.  Revision  1,  or  Boeing 
Service  Bulletin  767-78A0079.  Revision  1, 
both  dated  February  5, 1998;  are  considered 
acceptable  for  compliance  with  the 
applicable  actions  specified  in  this  AD, 

Alternative  Methods  of  Compliance 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Mcmager,  Seattle 
Aircraft  Certification  Office  (ACO),  FAA, 
Transport  Airplane  Directorate,  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Seattle  ACO, 

Note  5:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACO. 

Special  Flight  Permits 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(0  Except  as  provided  by  paragraph 
(a)(3){ii)(A)  of  this  AD,  the  actions  shall  be 
done  in  accordance  with  Boeing  Service 
Bulletin  747-78A2164,  Revision  2,  dated 
December  3,  1998:  or  Boeing  Service  Bulletin 
767-78A0079,  Revision  2,  dated  December  3, 
1998;  as  applicable.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51,  Copies  may  be 
obtained  from  Boeing  Commercial  Airplane 
Group,  P,0.  Box  3707,  Seattle,  Washington 
98124-2207.  Copies  may  be  inspected  at  the 


FAA.  Transport  Airplane  Directorate.  1601 
Lind  Avenue.  SW..  Renton.  Washington:  or  at 
the  Office  of  the  Federal  Register.  800  North 
Capitol  Street.  NW.,  suite  700.  Washington, 
DC 

(g)  This  amendment  becomes  effective  on 
luly  18.  2000. 

Issued  in  Renton,  Washington,  on  June  2. 
2000. 
Donald  L,  Riggin, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Senice 
IFR  Doc.  00-14436  Filed  6-12-00;  8:45  am] 

BILLING  CODE  4910-13-l> 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  9»-NM-230-AD;  Amendment 
39-11773;  AD  2000-11-24] 

RIN2120-AA64 

Airworthiness  Directives;  British 
Aerospace  BAe  Model  ATP  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  British  Aerospace 
BAe  Model  ATP  airplanes,  that  requires 
repetitive  inspections  to  detect 
discrepancies  of  the  downlock  support 
assembly  and  attachment  of  the  nose 
landing  gear  (NfLG),  and  of  the  bulkhead 
and  adjacent  structure  in  the  NLG  bay; 
and  corrective  action,  if  necessary.  This 
amendment  is  prompted  by  issuance  of 
mandatory  continuing  airworthiness 
information  by  a  foreign  civil 
airworthiness  authority.  The  actions 
specified  by  this  AD  are  intended  to 
detect  and  correct  damage  of  the  NLG 
downlock  support,  which  could  result 
in  collapse  of  the  NLG  and  consequent 
injury  to  passengers  or  flightcrew. 
DATES:  Effective  July  18,  2000. 

The  incorporation  by  reference  of 
certain  publications  Usted  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  July  18, 
2000. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  British  Aerospace  Regional 
Aircraft,  13850  Mclearen  Road, 
Hemdon,  Virginia  20171.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA). 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 


FOR  FURTHER  INFORMATION  CONTACT: 

Norman  B.  Martenson.  Manager. 
International  Branch.  ANM-n6,  FAA. 
Transport  Airplane  Directorate.  1601 
Lind  Avenue.  SW..  Renton,  Washington 
98055-^056:  telephone  (i25)  227-2110; 
fax  (425)227-1149. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  British 
Aerospace  BAe  Model  ATP  airplanes 
was  published  in  the  Federal  Register 
on  April  7,  2000  (65  FR  18260).  That 
action  proposed  to  require  repetitive 
inspections  to  detect  discrepancies  of 
the  downlock  support  assembly  and 
attachment  of  the  nose  landing  gear 
(NLG),  and  of  the  bulkhead  and  adjacent 
structure  in  the  NLG  bay;  and  corrective 
action,  if  necessar\'. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 

Conclusion 

The  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

The  FAA  estimates  that  10  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  4 
work  hours  per  airplane  to  accomplish 
the  required  inspection,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  the  AD  on  U.S.  operators  is  estimated 
to  be  $2,400,  or  $240  per  airplane,  per 
inspection  cycle. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
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Executive  Order  12866;  (2)  is  not  d 
"significant  rult?"  undfT  DOT 
Rtigulatorv  Policies  and  I'roceiiures  (44 
FR  11034.  February  26.  1979):  and  (3) 
will  not  have  a  signific:ant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  t.riteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  c:opy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safetv.  Incorporation  bv  reference. 
Safetv. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  41  U.S.C    106(g),  401  l.t.  44701 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
direc:tive: 

2000-1 1-24     British  Aerospace  Re^^ional 
Aircraft  IKoriiiorlv  (ftslrtMiii  .-Xirc  rnft 
Limitt'ii:  Eiritish  .Aemspac*'  (t^dnimiTCiial 
Airiraft)  Limilcdl:  .'\nif[i<iiiu'nt  f<»-1177:t 
D()(  kf!t  ')q-NM-2.t()  AD 
ApfjluahiliU    B.\f  Mtiili'l  .Ml'  .iirpldnes, 
(  oiistrut  t(jrs  miinhers  HWl  through  .iO(>3 
iiK  lusive.  certificated  in  any  category. 

Note  1:  This  AU  applies  tu  each  rtir[)lant! 
idenlifieil  in  the  ()nM  cding  appli(.at)ilitv 
provision,  regtirdless  of  whether  it  has  been 
modified,  dhen^i,  or  repaired  in  the  .irivi 
subjer  t  to  the  recjuiremenls  of  this  .M)   For 
airpUnes  that  have  been  modified,  ahereii.  or 
repaired  so  that  thi'  performatu  e  of  thf 
requirements  of  this  ,\I)  is  .iffected.  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  coriipliani.e  in 
accordance  with  paragraph  (b)  of  this  .\U 
The  reijuest  should  ini.lude  m\  assessment  of 
the  effe(  I  of  the  modification,  alteration,  or 
repair  on  the  unsafe  i midition  addressed  bv 
this  W):  and.  if  the  uiis.ife  londition  has  not 
been  eliminated,  the  re(]uest  should  hk  hide 
specific  proposed  m  tions  to  address  it 

Compliance:  Required  as  indicated,  unless 
accomplished  previouslv 

To  delec  t  and  i orrei  t  damage  of  the  nose 
landing  gear  |\l,(;i  downlot  k  support,  whu  h 
could  result  in  i  ollapse  ol  the  NI.CI.  and 
1  onse(|uent  injurv  to  p.issengers  or 
flightt  rew,  at  i omplish  the  following: 


Repetitive  Inspections  and  Corrective  Action 

(.i)  Within  (i  months  or  7.t()  flight  ( \(  les 
after  the  effective  date  of  this  AD,  vvhic  hever 
occurs  first,  perform  a  general  visual 
insjiei  lion  to  deled  discrepancies  (eg., 
d.imagi!.  or  loose  nuts  or  bolls)  of  the  NLC'i 
(iownio)  k  su[)port  assemblv.  bulkhead, 
allacbmetit  l(i(  ations.  and  .id|a(  enl  slrmlure 
in  ibe  \l.(  I  ba\ .  In  a(  i  onlani  e  wilb  British 
.Aerospai  e  .Service  Bulletin  .-X  IP-.S.i-:!*) 
Kevision  1,  dated  Kebniar%  21.  2000. 
I  lierealter.  repeal  the  inspei.lion  at  inler\als 
not  to  ex(  eed  2  vears  or  3,000  flight  cycles, 
whi(  hevi?r  oci  urs  first 

1 1 )  If  any  damage  is  found  during  an\ 
inspection  in  ai  i  ordance  with  paragraph  (a) 
of  this  \U.  prior  lo  further  flight .  repair  in 
ai  (  ordance  with  the  servii  e  bulletin. 

(21  Ifanv  loose  nut  or  bolt  is  found  during 
an\  inspe(  lion  in  ai  i  ordance  with  paragraph 
(<i|  ol  this  .\D.  prior  to  farther  flight,  torque 
the  after  ted  mil  or  boll  to  the  limits  specified 
in  the  ser\  u  e  bulletin,  in  at  (  nrdance  with 
the  service  bulletin 

Note  2:  For  the  purf)osi?s  of  this  .-XD.  a 
general  visual  inspec  lion  is  defined  as:  "A 
visual  examination  of  an  interior  or  exterior 
area,  inslallalion.  or  assemblv  to  detet  t 
ol)\  ious  liamage.  failure,  or  irrijgularitv.  This 
level  of  inspe(  tion  is  made  under  iiormallv 
av.iilable  lighting  (.oiulitions  such  as 
d.ivlighl,  hangar  lighting,  fiashlighl.  or  drop- 
light,  .ind  m<iv  retjuire  removal  or  opening  of 
at  t  I'ss  panels  t)r  doors  Stands,  ladtiers.  or 
platforms  may  be  required  to  gain  proximity 
to  the  ,irea  being  t  bet  keii  " 

Note  3:  InsptM  tions  anti  i.orret  live  at  lions 
at :i;omplisheil  prior  to  the  effei  live  date  of 
Ibis  .\D  in  at  cordant  e  with  British  Aerospace 
Servit  1!  Bulletin  .XTP-^iil-Jfi.  dated  lune  9. 
l'19'l.  are  I  t)nsitlered  at  teplable  for 
(.ompliance  with  the  applicable  actions 
spetifieii  in  this  amendment 

Alternative  Methods  of  Compliance 

(hi  .\n  alterridllve  melhtni  of  i  ompliant:c  or 
ail|iistment  of  the  compliance  lime  that 
provuies  an  at  i  eptatile  level  of  safetv  may  be 
listed  if  approved  bv  the  Manager. 
International  Branch,  .^NM-llr).  FAA. 
Transport  .Xirplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  F.-\A  Print  ipal  Maintenance 
hispei  tor,  vvbt)  may  add  i  ommenis  and  then 
semi  it  to  the  Manager,  International  Branch, 
A.\M-I1H 

Note  4:  Information  concerning  the 
existeni:e  of  approved  alternative  methods  of 
I  umpliance  with  this  .\D.  ifanv,  may  be 
obtametl  from  the  International  Branch. 
ANM-n6 

Special  Flight  Permits 

(i  )  .Special  fiight  permits  may  be  issued  in 
at  I  ordance  with  set  tions  21.1 '17  and  21  199 
of  the  Federal  .Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  It) 
a  lotatitm  where  the  requirements  of  this  AD 
can  be  at  i  omplisbeii 

Incorporation  by  Reference 

(d)  Ibe  at  tions  shall  be  done  in  accordant:R 
with  British  .Xerospat  e  Service  Bulletin 
ArP-.'J3-lH.  Kevision  1,  dated  F'ebruary  21. 
2000.  This  incorporation  bv  reference  was 


approved  by  the  Director  of  the  Federal 
Register  in  at  t  ordant  e  with  .5  II..S.C  ,5.'52(a) 
antl  1  (.FR  part  .'il.  Ciopies  may  be  obtained 
from  British  .Aerospat;:e  Ri^ional  Aircraft. 
138.S0  Mt;learen  Road.  Herndon.  Virginia 
20171    Copies  may  be  insptM  ted  at  tlie  FA.-\. 
Transport  Airfilane  Direr  torate.  lt)01  Linti 
.Avenue.  SW  .  Renton.  Washington  or  at  the 
Office  of  the  Federal  Register.  800  North 
Capitol  Street,  ,\W..  suite  700.  Washington. 

ix:. 

Note  5:  The  subject  of  this  AD  is  addressed 
in  British  airworthint^ss  directive  006-06-99. 

(e)  This  amendment  becomes  effective 
on  |uly  18,  2000. 

Issued  in  Renton.  Washington,  on  June  2. 
2000 

Donald  L.  Rij^in, 

.1cf;ng  Sluna^cr.  Transport  Airplane 
Dirfctoratf.  Ain  rati  Cf-rtifiration  Smice 
|FR  Doc.  00-14435  Filed  6-12-00:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  200a-NM-22-AD;  Amendment 
39-1 1 774;  AD  2000-1 1  -25] 

RIN  2120-AA64 

Airworthiness  Directives;  Airbus  Model 
A320-232  and  -233  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Airbus  Model 
A320-232  and  -233  series  airplanes, 
that  requires  replacement  of  the  fuel 
metering  units  (FMU)  of  each  engine 
with  modified  FMU's.  This  amendment 
is  prompted  by  issuance  of  mandatory 
continuing  airworthiness  information  by 
a  foreign  civil  airworthiness  authority. 
The  actions  specified  by  this  AD  are 
intended  to  prevent  an  inadvertent 
increase  in  thrust,  which  could  result  in 
reduced  controllability  of  the  airplane 
during  final  approach. 

DATES:  Effective  July  18.  2000. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  July  18, 
2000. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Airbus  Industrie,  1  Rond  Point 
Maurice  Bellonte,  31707  Blagnac  Cedex, 
France.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 


Federal  Register /Vol.  65,  No.  114 /Tuesday,  June  13,  2000 /Rules  and  Regulations  37027 


Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Norman  B.  Martenson,  Manager, 
International  Branch,  ANM-116, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 

SUPPLEMENTARY  INFORMATION:  A 

proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Airbus 
Model  A320-232  and  -233  series 
airplanes  was  published  in  the  Federal 
Register  on  March  27,  2000  (65  FR 
16157).  That  action  proposed  to  require 
replacement  of  the  fuel  metering  units 
(FMU)  of  each  engine  with  new  FMU's. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Support  for  the  Proposal 

One  commenter  supports  the 
proposed  rule. 

Extension  of  Compliance  Threshold 

One  commenter,  an  operator,  requests 
that  the  compliance  threshold  in  the 
proposed  AD  be  revised  to  allow  the 
FMU  replacements  to  be  completed  by 
December  31,  2001,  as  recommended  in 
the  related  Airbus  service  bulletin.  The 
commenter  states  that  the  FMU 
manufacturer  has  indicated  that  its 
capacity  for  modification  of  existing 
units  and  manufacture  of  new  units  will 
not  be  sufficient  to  meet  the  12-month 
deadline  that  was  specified  in  the 
proposed  AD. 

The  FAA  concurs  with  this  request. 
Based  on  information  received  since 
issuance  of  the  proposed  AD,  the 
available  supply  of  FMU's  will  be 
inadequate  to  meet  the  replacement 
requirements  of  the  AD  in  the  time 
proposed.  In  light  of  this  situation,  the 
FAA  has  determined  that  extending  the 
compliance  time  to  "18  months  after  the 
effective  date  of  this  AD"  will 
accommodate  the  time  necessary  for 
affected  operators  to  obtain  replacement 
parts  without  adversely  affecting  safety. 
The  FAA  considers  that  this  extension 
will  be  approximately  equivalent  to  the 
cedendar  date  suggested  by  the 
commenter.  The  final  rule  has  been 
revised  accordingly. 


Reference  to  FMU  Replacement  Parts 

The  same  commenter  suggests  that  the 
proposed  AD  be  revised  to  refer  to 
replacement  of  FMU's  with  "upgraded" 
or  "modified"  FMU's.  The  commenter 
states  that,  although  the  proposed  AD 
requires  replacement  of  the  FMU's  with 
"new"  FMU's,  the  existing  (old) 
configuration  FMU's  also  can  be 
modified,  reidentified,  and  reinstalled. 
The  commenter  states  that  rewording 
the  AD  will  avoid  the  possible 
misinterpretation  that  only  new  (zero 
total  time)  FMU's  are  acceptable  as 
replacement  parts. 

The  FAA  acknowledges  that 
clarification  of  the  requirements  is 
necessary.  The  FAA's  intent  in  the 
proposal  was  to  require  replacement  of 
the  FMU's  with  FMU's  having  a 
different  part  number,  as  specified  in 
Airbus  Service  Bulletin  A320-73-1067, 
dated  August  11,  1999.  That  service 
bulletin  is  referenced  in  the  proposed 
AD  as  the  appropriate  source  of  service 
information.  Although  the  term  "new" 
could  be  construed  as  installing  a  new 
unit  of  the  same  part  number,  the  FAA 
notes  that  replacement  with  the  same 
part  number  is  not  specified  in  the 
service  bulletin.  To  avoid  confusion,  the 
FAA  has  revised  the  final  rule  to  specify 
that  FMU's  are  to  be  replaced  with 
"modified"  FMU's. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
described  previously.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  biu-den 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Cost  Impact 

The  FAA  estimates  that  77  series 
airplanes  of  U.S.  registry  will  be  affected 
by  this  AD,  that  it  will  take 
approximately  14  work  hours  per 
airplane  (7  work  hours  per  engine)  to 
accomplish  the  required  replacements, 
and  that  the  average  labor  rate  is  $60  per 
work  hour.  Required  parts  will  be 
provided  by  the  manufacturer  or  vendor 
at  no  cost  to  the  operators.  Based  on 
these  figures,  the  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
$64,680,  or  $840  per  airplane. 

The  cost  impact  figxire  discussed 
above  is  based  on  assiunptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 


Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

Therefore,  it  is  determined  that  this 
final  rule  does  not  have  federalism 
implications  under  Executive  Order 
13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
virill  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  locatioiL  provided  under 
the  caption  "ADDRESSES." 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2000-11-25    Airbus  Industrie:  Amendment 
39-11774.  Docket  2000-NM-22-AD. 

Applicability:  Model  A320-232  and  -233 
series  airplanes,  certificated  in  any  category*, 
except  those  airplanes  on  wiiich  Airbus 
Modification  27146  or  28006  has  been 
installed,  or  on  which  Airbus  Service 
Bulletin  A32a-73-1067  has  been 
accomplished. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regeu'dless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified. 
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altt^rcd.  (jr  repdired  so  that  tht)  perfornianc  t* 
of  thi;  rt-quirenienls  of  this  AI)  is  affix. ted,  the 
owner/operator  must  rn<)uest  approval  for  an 
alternativH  method  of  ((impliance  in 
dcrordarxe  with  paragraph  (b)  of  this  .M) 
The  request  should  iric  lude  an  assessmtml  of 
the  effect  f)f  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addiT?ssed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Complinncf:  Required  as  indicated,  unless 
ac:complished  proviouslv. 

To  prevent  an  inadvertent  inc  rease  in 
thrust,  which  could  result  m  reduced 
controllabilitv  of  the  airplane  during  final 
approach,  accomplish  the  following: 

Replacement 

(a)  Within  18  months  after  the  effective 
date  of  this  AD,  replace  the  fuel  metering 
units  (FMU)  of  each  engine  with  modified 
FMU's,  in  accordance  with  Airbus  .Service 
Bulletin  A,)20-7:j-1067.  dated  August  11. 
1999. 

Alternative  Methods  of  Compliance 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  tune  that 
provides  an  acceptable  level  of  safetv  may  be 
used  if  approved  by  the  Manager. 
International  Branch,  .\.NM-116.  FAA. 
Transport  .Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
inspe<  tor,  who  mav  aiid  idmments  and  then 
send  It  lo  the  Manager.  Internationa!  Branch 
ANM-llfi. 

Note  2:  Information  concerning  the 

existence  of  approved  alternative  methods  nt 
((impliance  with  ihis  .\1).  if  am,  mav  h^• 
obtained  fmni  the  International  Flr.iiii  h. 
A.\'M-llt. 

Special  Flight  Permits 

(c:)  Special  flight  permits  may  be  issued  in 
accordance  with  ti21  l't7and  21.1'W  of  the 
Federal  .Xviatioii  Kegulalions  (H  CFK  21  I'lr 
and  21.  U)'))  to  operate  the  airplane  to  ,i 
lix.alion  whiTe  the  requirements  of  this  M) 
can  be  accomplished. 

Incorporation  hy  Reference 

(d)  The  replai  enient  shall  he  done  in 
accordani  e  with  .Airbus  .Service  HuUetin 
A:12()-7  t-l()C.7.  dated  August  1  1.  109<1    Ihis 
incorporation  bv  reference  was  approved  b\ 
the  Director  of  the  Federal  Kegisler  in 
atcordance  with  5  U.S.c:.  f).'.2(a)  and  1  CFR 
part  ")  1   Copies  mav  be  obtained  from  .Airbus 
Industrie.  1  Rond  Point  Maurii  e  Bellonte, 
il7()7  Blagnai  Cedex.  Fnini  e  Copies  mav  be 
inspe(  ted  at  the  FA.-\.  Transport  .Airplane 
Direc  torale.  IfjOl  l.ind  .Avenue.  .SW  .  Kenton. 
Washington;  or  at  the  (Iffic  e  of  the  Federal 
Register.  HOO  North  Capitol  .Street.  NW  .  suite 
700,  Washington,  DC 

Note  3:  The  subiec  t  of  this  .AD  is  addressed 
in  French  airworthiness  directive  2()0l>-00,'>- 
14;)(B),  dated  lanuarv  12,  2000 

(e)  Ihis  aineiuimeni  becomes  effe(  ti\e  on 
lulv  IH,  2000 


Issued  in  Renfon.  Washington,  on  hjne  2, 
2000 

Donald  L.  Rig^n, 

A(  liDfi  Manof^tT.  Transport  Airplane 
Dirvctnnitf,  Aircraft  Certifiration  Smirr 

|FK  Doc.  00-14434  Filed  fi-12-00;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2000-Niyi-53-AD;  Amendment 
39-1 1 775;  AD  2000-1 1  -26) 

RIN2120-AA64 

Airworthiness  Directives;  Airbus  Model 
A330  and  A340  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  all  Airbus  Model  A330 
and  A340  series  airplanes,  that  requires 
repetitive  ultrasonic  inspections  to 
detect  corrosion  of  the  retraction  links 
of  the  main  landing  gear  (MLG).  and 
replacement  of  the  retraction  link  with 
d  new  retraction  link,  if  necessary.  This 
amendment  is  prompted  by  issuance  of 
mandatoHr'  continuing  airworthiness 
information  by  a  foreign  civil 
airworthiness  authority.  The  actions 
specified  by  this  AD  are  intended  to 
detect  and  c:orrect  corrosion  of  the 
retractitm  link  of  the  MLG.  which  could 
result  in  reduced  structural  integrity 
and  possible  collapse  of  the  MLG. 

DATES:  Effective  luly  18.  2000.  The 
incorporation  by  referent;e  of  certain 
publications  listed  in  the  regulations  is 
approved  bv  the  Director  of  the  Federal 
Register  as  of  )uly  18,  2000. 
ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Airbus  Industrie,  1  Rond  Point 
Maurice  Bellonte.  31707  Blagnac  Cedex. 
France.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate.  Rules  Docket. 
1601  Lind  Avenue,  SW..  Renton. 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Gapitol 
Street.  NW..  suite  700.  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson,  Manager, 
International  Branch,  ANM-116, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue.  SW.,  Renton.  Washington 
98055-40.'i6;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 


SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  all  Airbus  Model 
A3 30  and  A340  series  airplanes  was 
published  in  the  Federal  Register  on 
April  7,  2000  (65  FR  18258).  That  action 
proposed  to  require  repetitive  ultrasonic 
inspections  to  detect  corrosion  of  the 
retraction  links  of  the  main  landing  gear 
(MLG),  and  replacement  of  the 
retraction  link  with  a  new  retraction 
link,  if  necessary. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 

Conclusion 

The  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

None  of  the  airplanes  affected  by  this 
action  are  on  the  U.S.  Register.  All 
airplanes  included  in  the  applicablity  of 
this  rule  currently  are  operated  by  non- 
U.S.  operators  under  foreign  registry; 
therefore,  they  are  not  directly  affected 
by  this  AD  action.  However,  the  FAA 
considers  that  this  rule  is  necessary  to 
ensure  that  the  unsafe  condition  is 
addressed  in  the  event  that  any  of  these 
subject  airplanes  are  imported  and 
placed  on  the  U.S.  Register  in  the  future. 

Should  an  affected  airplane  be 
imported  and  placed  on  the  U.S. 
Register  in  the  future,  it  would  require 
approximately  1  work  hour  to 
accomplish  the  required  inspection,  at 
an  average  labor  rate  of  $60  per  work 
hour.  Based  on  these  figures,  the  cost 
impact  of  this  AD  would  be  $60  per 
airplane,  per  inspection  cycle. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  1 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulator\'  Policies  and  Procedures  (44 
FR  11034!  February  26.  1979);  and  (3) 
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will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADt}RESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safetv.  Incorporation  bv  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  (49  L'.S.C.  lOfi(g).  4011  3. 
44701.) 

§39.13    [Amended] 

2.  Section  39.13  is  amended  bv 
adding  the  following  new  airworthiness 
directive: 

2000-11-26     Airbus  Industrie:  .Amendment 
:i9-l  177,5.  Dfxket  2000-NM-5S-AD. 

Applicability:  .-Ml  Model  \XM  and  A340 
series  nirplanes.  i.ertifif  aled  in  any  category. 

Note  1:  This  AU  applie.s  to  each  airplane 
identified  in  the  prei  eding  applicahility 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AU.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  .\D  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  \D. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  bv 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  delect  and  correct  corrosion  of  the 
retraction  links  of  the  main  landing  gear 
(MLC),  which  could  result  in  reduced 
structural  integrity  and  possible  collapse  of 
the  MLG,  accomplish  the  following: 

Repetitive  Ultrasonic  Inspections 

(a)  Within  36  months  time-in-ser\'ice  on 
any  new  retraction  link,  or  within  2  months 
after  the  effective  date  of  this  ,\D.  whichever 
occurs  later,  perform  an  ultrasonic  inspection 
to  detect  corrosion  of  the  retraction  links  left- 
and  right-hand  of  the  MLG.  in  accordance 


with  Airbus  Service  Bulletin  A330-32-3105. 
Revision  01.  dated  December  14.  1999  (for 
Model  A330  series  airplanes),  or  .Airbus 
.Service  Bulletin  A340-32-4148,  Revision  01. 
dated  December  14.  1999  (for  Model  .A340 
series  airplanes),  as  applicable. 

(1)  If  no  corrosion  is  detected,  or  if 
corrosion  is  detected  that  is  within  the  limits 
specified  in  the  applicable  service  bulletin, 
repeat  the  inspection  thereafter  at  intervals 
not  to  exceed  6  months. 

(2)  If  any  corrosion  is  defected  that  is 
outside  the  limits  specified  in  the  applicable 
servi<.e  bulletin,  replace  the  affected 
retra(.tion  link  with  a  new  retraction  link  at 
the  time  specified  and  in  accordant:e  with  the 
procedures  specified  in  the  applicable 
service  bulletin.  Thereafter,  repeat  the 
inspection  specified  in  paragraph  (a)  on  any 
new  retraction  links,  at  the  time  specified  in 
paragraph  (a)  of  this  ,AD. 

Note  2:  The  Airbus  service  bulletins 
reference  Messier-Dowty  Service  Bulletins 
.•\33/34-32-151.  Revision  3.  including 
.Appendix  A.  and  A33/34-32-152.  Revision 
:i,  including  Appendix  A.  each  dated  January 
1 1 .  2000.  as  additional  sources  of  service 
information  for  accomplishing  the  repetitive 
mspec;tions. 

Note  3:  .Although  the  inspection  schedule 
of  this  .AD  applies  to  both  left-and  right-hand 
retrac:tion  links  of  the  .MLG.  replacement  of 
a  retraction  link,  prior  to  scheduled 
replacement,  would  result  in  subsequent 
staggered  inspec:tions  for  the  remainder  i)i  the 
rHtrac:tion  links. 

Alternative  Methods  of  Compliance 

(b|  .An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  ma\  he 
used  if  approved  by  the  Manager. 
International  Branch.  AN'.M-116,  F.A.A. 
Transport  .Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
a|)p!opriate  F.A.A  Principal  Maintenanc:e 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  International  Branc  h. 
ANM-n6. 

Note  4:  Information  concerning  the 
existenc;e  of  approved  alternative  methods  of 
[  ompliance  with  this  .AD.  if  any.  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

Special  Flight  Permits 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
F'ederal  .Aviation  Regulations  (14  CFR  21.197 
and  21.199]  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  ,AD 
can  be  accomplished. 

Incorporation  by  Reference 

(d)  The  actions  shall  be  done  in  accordance 
with  Airbus  Service  Bulletin  A330-32-3105. 
Revision  01.  dated  December  14.  1999:  or 
Airbus  Service  Bulletin  .A340-32-4148. 
Revision  01.  dated  December  14.  1999:  as 
applicable.  This  incorporation  by  reference 
was  approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Airbus  Industrie.  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex.  France. 


Copies  may  be  inspected  at  the  F.A  A 
Transport  .Airplane  Directorate.  1601  Lind 
.Avenue.  SW..  Renton.  Washington;  or  at  the 
Office  of  the  Federal  Register.  800  North 
Capitol  Street.  NW..  suite  700.  Washington. 
DC. 

Note  5:  The  subject  of  this  AD  is  addressed 
in  Frenc:h  airworthiness  directives  2000- 
013-107[B)  Rl.  dated  February  9.  2000.  and 
2000-01 5-1 32(B).  dated  lanuary  12.  2000. 

(e)  This  amendment  becomes  effective  on 
luly  18.  2000. 

Issued  in  Renton.  Washington,  on  June  2. 
2000. 

Donald  L.  Riggin. 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Venice 

[FR  Doc.  00-14433  Filed  6-12-00:  8:45  amj 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2000-NM-1 39-AD;  Amendntent 
39-1 1 776;  AD  2000-1 1  -27] 

RIN2120-AA64 

Airworttiiness  Directives;  Airbus  Model 
A319,  A320,  and  A321  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule;  request  for 
comments. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (.AD)  that  is 
applicable  to  certain  Airbus  Model 
A319.  A320.  and  A321  series  airplanes. 
This  action  requires  a  one-time 
ultrasonic  inspection  to -detect 
disbonding  of  the  skin  attachments  at 
the  stringers  and  spars  of  the  vertical 
stabilizer,  and  repair,  if  necessary.  This 
action  is  necessary  to  detect  and  correct 
disbonding  of  the  vertical  stabilizer 
structure,  which  could  result  in  reduced 
structural  integrity  of  the  spar  boxes  of 
the  vertical  stabilizer. 
DATES:  Effective  June  28.  2000. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  June  28. 
2000. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
July  13.  2000. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate.  ANM-114. 
Attention:  Rules  Docket  No.  200a-NM- 
139-AD,  1601  Lind  Avenue.  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
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lucation  between  9  a  in  and  3  p.m., 
Monday  through  Frid.iv .  fxtept  Finlcral 
holidays.  CommtMit.s  may  also  he  s»!nt 
via  the  Internet  using  the  following 
address:  9-anm-iar(;omment@faa.gov. 
Comments  sent  via  the  Internet  must 
contain  "Docket  No  200()-NM-i:i4- 
AD"  in  the  subject  line  and  need  not  b«' 
submitted  in  triplicate 

The  service  information  referenct'd  in 
this  AD  may  be  obtained  from  .\irbus 
Industrie.  1  Rond  Point  Maurice 
Bellonte.  31707  Blagnac  C.edex.  France. 
This  information  may  be  e.xamined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton.  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street.  NW..  suite  700.  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson,  Manager, 
International  Branch,  ANM-1 16,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425) 227-2110; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION:  The 
Direction  Gevineiirale  de  I'Aviation 
Civile  (DGAC),  which  is  the 
airworthiness  authority  for  France, 
notified  the  FAA  that  an  unsafe 
condition  may  exist  on  certain  Airbus 
Model  A319,  A320,  and  A321  series 
airplanes.  The  DGAC  advises  that 
localized  disbonding  has  been  detected 
on  the  skin  attachments  at  the  stringers 
and  spars  of  the  spar  boxes  of  the 
vertical  stabilizer.  During  the 
manufacturing  process,  pre-cured  parts 
(attachments  of  the  stringers,  spars,  and 
ribs)  are  instedled  on  the  skin  panel 
before  the  final  curing  process.  A  peel 
ply  is  used  to  protect  the  contact 
surfaces  of  the  attachment  angles  of  the 
skin  panels  of  the  vertical  stabilizer 
until  the  pre-cured  parts  are  ready  for 
installation.  Investigation  revealed  that, 
after  the  peel  ply  was  removed  from  the 
attachment  angles,  a  residue  of  polymer 
finish  contaminated  the  contact  surfaces 
of  some  pre-cured  parts.  This 
contamination  reduced  the  adhesive 
strength  of  the  bond  and,  in  some  cases, 
caused  debonding  (disbonding)  of  the 
skin  attachments.  This  condition,  if  not 
detected  and  corrected,  could  result  in 
reduced  structural  integrity  of  the  spar 
boxes  of  the  vertical  stabilizer. 

Explanation  of  Relevant  Service 
Information 

The  manufacturer  has  issued  Airbus 
Service  Bulletin  A320-55A1027,  dated 
May  12,  2000,  which  describes 
procedures  for  a  one-time  ultrasf)nic 
inspection  to  detect  disbonding  of  the 
skin  attachments  at  the  stringers  and 
spars  of  the  vertical  stabilizer,  left-and 


right-hand  sides,  and  repair,  if 
ne<:essar\'.  If  any  disbonding  (damage)  is 
detected  and  the  area  of  damage  is 
greater  than  300  square  millimeters 
(mm2).  or  if  multiple  damage  is  detected 
(>n  one  specific  c()mp(ment  (stringer- 
spar  attachment),  the  repair  involves 
installing  additional  fasteners  in  the 
affected  areas.  The  amount  of  damage 
determines  the  number  of  additional 
fasteners  to  be  installed  in  the  affected 
area. 

Additionally,  Airbus  Service  Bulletin 
A320-55A1027  references  Airbus 
.Service  Bulletin  A320-55-1026. 
Revision  01.  dated  May  20,  1999.  which, 
for  certain  airplanes,  describes 
procedures  for  prior  or  concurrent 
modification  of  the  vertical  stabilizer  to 
ensure  proper  reinforcement  of  the 
structure-skin  attachments. 

The  DCAC  classified  Airbus  Service 
Bulletin  A320-55-A1027  as  mandaton,' 
and  issued  French  airworthiness 
directive  T2000-208-148(B)  Rl,  dated 
May  17.  2000,  in  order  to  assure  the 
continued  airworthiness  of  these 
airplanes  in  France. 

FAA's  Conclusions 

These  airplane  models  are 
manufactured  in  France  and  are  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  §  21.29  of 
the  Federal  Aviation  Regulations  (14 
CFR  21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  DGAC  has  kept  the  FAA  informed 
of  the  situation  described  above.  The 
FAA  has  examined  the  findings  of  the 
DGAC,  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States. 

Explanation  of  Requirements  of  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  this  AD  is  being  issued  to  detect 
and  correct  disbonding  of  the  vertical 
stabilizer  structure,  which  could  result 
in  reduced  structural  integrity  of  the 
spar  boxes  of  the  vertical  stabilizer  This 
AD  requires  a  one-time  ultrasonic 
inspection  to  detect  disbonding  of  the 
skin  attachments  at  the  stringers  and 
spars  of  the  vertical  stabilizer,  and 
repair,  if  necessary.  The  actions  are 
required  to  be  accomplished  in 
accordance  with  the  service  bulletin 
described  previously. 

Interim  Action 

This  is  considered  interim  action.  The 
manufacturer  has  advised  that  it  is 


currently  developing  a  repetitive 
inspt'cition  program  to  positively 
address  the  unsafe  condition  addressed 
by  this  AD.  Once  this  repetitive 
inspection  program  is  developed, 
approved,  and  available,  the  FAA  may 
consider  additional  rulemaking. 

Determination  of  Rule's  Effective  Date 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and.  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  AD  is  being  requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulator>'.  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 


postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2000-NM-139-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  goverimient.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  fi-om  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 
§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2000-11-27     Airbus  Industrie:  Amendment 
39-11776.  Docket  2000-NM-139-AD. 
Applicability:  Model  A319,  A320.  and 
A321  series  airplanes;  certificated  in  any 
category;  as  listed  in  Airbus  Service  Bulletin 
A32O-55A1027.  dated  Mav  12.  2000. 


Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  .\D. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  defect  and  correct  disbonding  of  the 
vertical  stabilizer  structure,  which  could 
result  in  reduced  structural  integrity  of  the 
spar  boxes  of  the  vertical  stabilizer, 
accomplish  the  following: 

Ultrasonic  Inspection 

(a)  Within  60  days  after  the  effective  date 
of  this  AD,  perform  a  one-time  ultrasonic 
inspection  to  detect  disbonding  (damage)  of 
the  skin  attachments  at  the  stringers  and 
spars  of  the  vertical  stabilizer,  left-and  right- 
hand  sides,  in  accordance  with  Airbus 
Service  Bulletin  A320-55A1027,  dated  Mav 
12.  2000. 

(1)  If  no  damage  is  detected  or  if  a  single 
area  of  damage  is  less  than  or  equal  to  an  area 
of  300  square  millimeters  (mm2).  no  further 
action  is  required  bv  this  AD. 

(2)  If  any  damage  is  detected  and  the  area 
of  damage  is  greater  than  300  mm2.  or  if 
multiple  damage  is  detected  on  one  specific 
component  (stringer/spar  attachment),  prior 
to  further  flight,  accomplish  applicable 
repairs  in  accordance  with  the  ser\ice 
bulletin. 

Modification  (for  Certain  Airplanes) 

(b)  For  airplanes  with  manufacturer's  serial 
numbers  listed  in  paragraph  B  of  the 
Planning  Information  of  Airbus  Service 
Bulletin  A320-55A1027.  dated  May  12.  2000: 
Prior  to  or  concurrent  with  the  ultrasonic 
inspection  required  by  paragraph  (a)  of  this 
AD,  modif)'  the  vertical  stabilizer  to  ensure 
proper  reinforcement  of  the  structure/skin 
attachments,  in  accordance  with  Airbus 
Service  Bulletin  A320-55-1026,  Revision  01, 
dated  May  20.  1999. 

Note  2:  Accomplishment  of  the 
modification  required  by  paragraph  (b)  of  this 
AD,  prior  to  the  effective  date  of  this  AD.  in 
accordance  with  Airbus  Service  Bulletin 
A320-55-1026  dated  March  29.  1999.  is 
considered  acceptable  for  compliance  with 
the  applicable  requirement  of  this  AD. 

Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager. 
International  Branch,  ANM-1 16,  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 


send  it  to  the  Manager.  International  Branch, 
AN'M-116, 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  an\  ,  may  be 
obtained  from  the  Internationa!  Branch, 
.\NM-116. 

Special  Flight  Permits 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  §21.197  and  21.199  of  the 
Fiideral  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(e)  The  actions  shall  be  done  in  accordance 
with  Airbus  Ser\'ice  Bulletin 

A320-55A1027,  dated  May  12,  2000.  and 
Airbus  Service  Bulletin  A32b-55-1026. 
Revision  01,  dated  May  20,  1999.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51. 

Copies  may  be  obtained  from  Airbus 
Industrie.  1  Rond  Point  Maurice  Bellonte, 
31707  Blagnac  Cedex,  France.  Copies  may  be 
inspected  at  the  FAA.  Transport  Airplane 
Directorate,  1601  Lind  .Avenue.  SW..  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street.  NW..  suite 
700.  Washington,  DC. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directive  T2000- 
208-148(8)  Rl.  dated  May  17,  2000. 

(f)  This  amendment  becomes  effective  on 
lune  28.  2000. 

Issued  in  Renton.  Washington,  on  June  2. 
2000. 
Donald  L.  Riggin. 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Senice. 
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DEPARTMErfT  OF  TRANSPORTATION 
Fecieral  Aviation  Administration 

14  CFR  Part  39 

[Docltet  No.  98-ANE-38-AD:  Amendment 
39-11779;  AD  2000-12-01] 

RIN  2120-AA64 

Airworthiness  Directives; 
Airworthiness  Directives;  CFM 
International  (CFMI)  CFM56-2,  -2A, 
-2B,  -3,  -3B,  -3C,  -5,  -5B,  -5C,  and 
-78  Series  Turtxyfan  Engines 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  certain  CFM  International 
(CFMI)  CFM56  series  turbofan  engines. 
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that  requires  revision.s  to  tho 
Airworthiness  Limitations  Section  of 
applicable  Engine  Shop  Manuals 
(ESMs).  These  revisions  incorporate 
required  enhanced  inspection  of 
selected  critical  life-limited  parts  at 
each  piece-part  exposure.  This 
amendment  requires  the  addition  of 
CFM56  engine  models  to  the 
applicability  section  of  the  AD,  and  the 
introduction  of  additional  inspections 
This  amendment  is  prompted  by 
additional  focused  inspection 
procedures  that  have  been  developed  by 
the  manufacturer.  The  actions  specified 
by  this  AD  are  intended  to  prevent 
critical  life-limited  rotating  engine  part 
failure,  which  could  result  in  an 
uncontained  engine  failure  and  damage 
to  the  airplane. 

DATES:  Effective  date  December  1 1 . 
2000. 

ADDRESSES:  The  Rules  Docket  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Regional  Cluunsel. 
12  New  England  Executive  Park, 
Burlington,  MA  01803-5299. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  Ganley,  Aerospace  Engineer. 
Engine  Certification  Office.  FAA.  Engine 
and  Propeller  Directorate,  12  New 
England  Executive  Park.  Burlington.  MA 
01803-5299;  telephone (781) 238-7138, 
fax (781) 238-7199. 

SUPPLEMENTARY  INFORMATION:  A 

proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 
by  superseding  AD  99-08-Hi. 
Amendment  39-11122  (H4  FR  17962. 
Aprd  13,  1999),  applicable  to  CFM 
International  (CFMI)  (:FM5fi-2.  -2A, 
-2B.  -3,  -3B.  and  -3(;  series  furbofan 
engines,  was  published  in  the  Federal 
Register  on  October  7.  1999  {M  FR 
54589).  That  action  proposed  to  requirr 
the  addition  of  (iFMSb  engine  models  to 
the  applic;ahility  section  of  the  AD  and 
the  introduction  of  ,i(ldition<d 
inspections 

Comments  Received 

Interested  persons  have  been  afforded 
an  opportunity  to  parti(  ip.itc  in  the 
making  of  this  amendment   Due 
consideration  has  been  ^ivcn  to  the 
comments  received 

Effective  Date 

Several  commenters  request  that  the 
effective  date  of  the  AD  be  set  to  allow 
for  sufficient  time  for  publication  of  the 
procedures,  procurement  of  the 
equipment,  and  training 

The  FAA  agrees  The  effet;tive  date  for 
the  final  rule  will  be  set  at  180  days  after 
publication  in  the  Federal  Register 


Extend  Notice  of  Proposed  Rulemaking 
INPRM)  Comment  Period 

Two  commenters  request  that  the 
NPRM  comment  period  be  extended 
until  after  the  proposed  inspections  are 
published,  to  allow  time  for  the 
operators  to  review  the  specific 
inspections  that  will  be  required. 

The  FAA  does  not  agree.  The  nature 
and  scope  of  the  added  inspections  are 
not  significantly  different  from  existing 
inspections.  Additionally,  the  effective 
date  of  this  AD  has  been  set  to  180  days 
after  publication  of  the  AD.  to  allow 
time  for  the  specific  procedures  to  be 
published.  Operators  may  submit 
comments  to  the  docket  file  on  the 
specific  procedures,  once  they  are 
published;  the  FAA  will  then  consider 
an  extension  of  the  effective  date  or 
additional  rulemaking,  as  necessary. 
The  FAA  does  not  believe  that  this  final 
rule  should  be  delayed  pending  the 
publication  of  the  inspection 
procedures. 

NPRM  Preamble 

One  commenter  notes  that  the 
preamble  for  the  NPRM  supersedure 
does  not  exactlv  track  the  preamble  for 
the  NPRM  for  the  current  AD. 
Specifically,  the  commenter  notes  that 
the  supersedure  preamble  does  not 
contain  the  explanation  as  to  when  the 
enhanced  disk  inspections  are  required; 
the  commenter  is  concerned  that  the 
inspection  program  is  being  changed 
from  the  current  AD.  The  commenter 
requests  that  the  FAA  change  the 
preamble  for  the  NPRM  supersedure  to 
reflect  the  content  of  the  NPRM 
published  for  the  current  AD 

The  FAA  does  not  agree  The 
inspection  program  established  by  the 
current  .AD  remains  unchanged.  This 
proposal  does  not  change  how  air 
carriers  must  manage  the  inspection 
program.  As  stated  in  the  NPRM  for  the 
current  AD.  future  ADs  mav  be  issued 
to  introduce  additional  intervention 
strategies  in  order  to  further  reduce 
uncontained  engine  failures  This  could 
include  ADs  that  add  new  parts  to  the 
list  of  parts  inspected.  The  inspet:tion 
program  established  by  the  current  AD. 
however,  will  remain  in  place  unless 
specifically  altered  in  a  future  proposal. 

Unsafe  Condition 

One  commenter  objects  to  the 
language  in  the  preamble  of  the  NPRM 
supersedure  for  the  second  phase  of 
enhanced  inspections,  which  includes  a 
finding  of  an  "unsafe  condition."  The 
(ommenter  requests  that  the  term 
"unsafe  c;ondition"  be  deleted  and 
replaced  with  the  justification  language 
from  the  original  NPRM. 


The  FAA  does  not  agree.  This 
commenter  does  not  disagree  with  the 
proposed  rule  itself,  but  with  the  term 
"unsafe  condition"  contained  in  the 
preamble  to  the  NPRM.  It  is  not  the 
intent  of  the  FAA  to  completely  change 
the  enhanced  disk  inspection  program 
established  by  the  current  AD.  which 
evolved  as  a  cooperative  effort  between 
the  FAA  and  industr\'.  This  intervention 
strategy  was  designed  to  reduce  the 
number  of  uncontained  engine  failures 
by  mandating  enhanced  nondestructive 
inspecticjns  of  critical  components  that 
could  most  likely  resvdt  in  a  hazard  to 
the  airplane  in  the  event  of  a  disk 
failure.  Since  the  engine  maintenance 
manuals  did  not  mandate  these 
enhanced  inspections,  the  current  AD 
was  necessary  to  establish  the 
inspection  program  as  an  airworthiness 
limitation.  Regardless  of  the  fact  that  it 
was  not  stated  explicitly  in  the  original 
NPRM,  the  FAA  determined  that  an 
"unsafe  condition"  existed  because  the 
engine  maintenance  manuals  did  not 
contain  enhanced  inspections  as  an 
airworthiness  limitation.  The  intent  was 
not  to  imply  any  defect  in  the  actual 
engine  hardware,  but  simply  to  state 
that  the  maintenance  manuals,  which 
form  part  of  the  approved  engine  design, 
must  be  revised  to  mandate  the 
enhanced  inspections.  The  supersedure 
repeats  that  finding  with  respect  to  the 
additional  parts  being  added  to  the 
enhanc:ed  inspection  program.  Because 
a  finding  of  an  "unsafe  condition"  is  a 
requirement  for  the  issuance  of  an  AD, 
future  NPRMs  to  add  parts  to  the 
program  will  also  include  that  finding. 

Cycles  in  Sen  ice 

One  commenter  requests  that  the  FAA 
change  the  cycles  in  ser\ice  in 
paragraph  (2)(ii)  of  the  mandatory 
inspections  language  contained  in 
paragraph  (a)  from  100  cycles  to  300 
cycles.  The  c;ommenter  believes  that  a 
300  cycle  interval  is  more  representative 
of  its  A-check  interval. 

The  FAA  does  not  agree.  The  FAA  is 
aware  that  although  cracks  can  be 
missed  during  part  inspections,  the 
probability  of  detecting  a  crack 
increases  each  time  a  part  is  processed 
through  an  inspection  line.  Commonly 
used  on-condition  maintenance  plans 
make  it  likely  that  a  given  part  could  be 
returned  to  service  for  thousands  of 
cycles  without  the  need  for  additional 
focused  inspection.  The  FAA 
established  the  100  cycle  threshold  in 
recognition  of  the  two  opposing  aspects 
of  part  removal  and  inspection,  i.e..  a 
need  for  a  brief  exemption  period 
following  the  performance  of  mandatory 
inspections  and  the  benefits  of 
increased  frequency  of  inspection.  The 


time  between  A-check  intervals  or  crack 
growth  time  was  not  a  factor  in  the 
determination  of  the  threshold  for 
exempting  parts  from  focused 
inspection.  The  threshold  is  based 
strictly  on  keeping  the  frequency  of 
mandatory  inspection  as  high  as 
practical,  to  increase  the  probability  of 
crack  detection  while  providing  a  brief 
window  of  exemption  from  mandatory 
inspection  if  certain  conditions  are  met. 
The  FAA  will  not  revise  paragraph 
(2)(ii)  of  the  mandatory  inspections 
language  in  paragraph  (a)  of  the  final 
rule. 

Estimated  Annual  Cost 

One  commenter  suggests  that  the  total 
estimated  annual  cost  of  $870  per 
engine  for  the  proposed  inspections  is 
not  accurate.  The  commenter  suggests 
that  a  total  annual  cost  of  $2,271  per 
engine  is  more  accurate,  based  on  its 
estimation  of  piece-part  exposure  rate. 

The  FAA  does  not  agree.  The  total 
estimated  annual  cost  per  engine  noted 
in  the  economic  analysis  of  the  NPRM 
is  representative  of  the  piece-part 
exposure  rate  of  all  affected  U.S. 
operators,  not  one  specific  operator.  The 
FAA  will  not  revise  the  economic 
analysis  of  the  final  rule. 

Addition  to  Applicability  Section 

One  commenter  suggests  adding  the 
Airbus  Industrie  A3 18  and  Boeing  C- 
135  (military)  series  airplanes  to  the 
applicability  section  of  the  final  rule. 

The  FAA  partially  agrees.  Currently, 
no  A3 18  aircraft  are  powered  by  CFM56 
engines;  this  series  will  not  be  added  to 
the  final  rule.  The  applicability  section 
of  the  final  rule  will  be  revised  to  add 
the  Boeing  C-135  (military)  series 
airplanes;  the  Boeing  KE-3  (military') 
and  RC-135  (military)  series  airplanes 
will  also  be  added,  to  be  complete. 

Clarification  of  Paragraph  (ej 

One  commenter  requests  that  the  FAA 
delete  the  phrase  "of  this  chapter"  from 
the  first  sentence  of  paragraph  (e)  of  the 
compliance  section,  to  improve  the 
clarity  of  this  paragraph. 

The  FAA  agrees.  The  words  "of  this 
chapter  ■  have  been  deleted  from 
paragraph  (e). 

"Time  Limits  Section  " 

One  commenter  recommends 
replacing  references  to  the  "Time  Limits 
Section"  with  references  to  the  more 
general  "Airworthiness  Limitations 
Section,"  since  Chapter  5  now  contains 
two  subsets,  05-1 1—00  for  life  limits  and 
05-21-00  for  mandatory  inspections. 
The  commenter  also  recommends 
replacing  the  references  to  "chapter  05- 
11-00  ■  with  "chapter  05-00-00." 


Another  commenter  recommends 
replacing  references  to  the  "Time  Limits 
Section"  with  "Life  Limits  Section,"  to 
eliminate  confusion.  The  commenter 
also  recommends  replacing  references  to 
"chapter  05-11-00"  with  "chapter  05- 
21-00,"  because  Chapter  5  now  contains 
a  new  section,  05-21-00,  for  the 
mandatory  inspections. 

The  FAA  partially  agrees.  The 
references  to  the  "Time  Limits  Section" 
have  been  changed  in  the  final  rule  to 
the  more  general  "Airworthiness 
Limitations  Section."  The  references  to 
"chapter  05-11-00"  have  been  changed 
in  the  final  rule  to  "chapter  05-00-00." 

Revisions  to  the  Table 

Three  commenters  suggest  revising 
the  table  in  paragraph  (1)  of  the 
mandatory  inspections  language 
contained  in  paragraph  (a)  of  the 
proposed  AD  to  correct  minor 
typographical  errors  to  eliminate 
confusion.  The  suggested  revisions  are 
as  follows: 

•  Replace  "Bold"  with  "Bolt"  in  the 
Inspection  column  for  the  CFM56-2/- 
2A/-2B/-3/-3B/-3C  HPT  Disk; 

•  Replace  "Bold"  with  "Rim  Bolt"  in 
the  Inspection  column  for  the  CFM56- 
2/-2A/-2B/-3/-3B/-3C  HPT  Disk;  and 

•  Replace  "Disk"  with  "Seal"  in  the 
Inspection  column  for  the  HPT  Front 
Rotating  Air  Seal. 

The  FAA  agrees.  The  FAA  has 
corrected  the  typographical  errors  and 
has  also  made  the  following  corrections: 

•  Replaced  "-B"  with  "-2B "  in  the 
Engine  models  column  for  the  HPT 
Disk:  and 

•  Capitalized  the  word  "rotating"  in 
the  Part  name  column  for  the  CFM56- 
5/-5B/-5C/-7B. 

Adoption  of  the  Rule  as  Proposed 

Three  commenters  support  the 
adoption  of  the  rule  as  proposed. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  with  the  changes 
described  previously.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Economic  Analysis 

There  are  approximately  6,953 
engines  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
2,453  engines  installed  on  airplanes  of 
U.S.  registry  will  be  affected  by  this  AD, 
that  it  will  take  approximately  30  work 
hours  per  engine  for  the  fan  disk 


inspection,  13  work  hours  for  the  HPT 
disk  inspection,  and  13  work  hours  for 
the  HPT  front  rotating  air  seal 
inspection.  The  average  labor  rate  is  S60 
per  work  hour.  Using  average  shop 
visitation  rates,  554  fan  disks.  891  HPT 
disks,  and  563  HPT  front  rotating  air 
seals  are  expected  to  be  affected  per 
year.  The  total  estimated  annual  cost  of 
the  AD  on  U.S.  operators  is 
approximately  $2,131,320.  or  $870  per 
engine. 

Regulatory  Impact 

This  rule  does  not  have  federalism 
implications,  as  defined  in  Executive 
Order  13132,  because  it  does  not  have 
a  substantial  direct  effect  on  the  States, 
on  the  relationship  between  the  national 
govenmient  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Accordingly,  the 
FAA  has  not  consulted  with  state 
authorities  prior  to  publication  of  this 
rule. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulator)'  ac:tion"  under 
Executive  Order  12866:  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034^  February  26,  1979):  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulators- 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copv 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  I  .S.C.  106(g).  40113.  44701. 

§39.13    [Amended]    ~ 

2.  Section  39.13  is  amended  by 
removing  Amendment  39-11122  (64  FR 
17962,  April  13.  1999)  and  by  adding  a 
new  airworthiness  directive. 
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Amtuuimciit  J'f- 1 1 779.  tu  read  as 
follows: 

2000-12-01     CKM  International: 

Ani-Miiliufiii   I'l    1  r^'i    1).H  L.'l  \>i   'Ul 
ANK     IM    AD    Siip.Ms.'.l.'s    \l)  'I'l   (IH    H, 
Xini'nilinrii!    I'l    I  1  1  J.! 
H/i/i/;.  ahili!\    (  1  \1  Inl.'in.ili.i'i.il  i(  I  \ll 
C.KM.^if.- J.     JA      JH       I       IH       U        ".      Mi 
-°j(!.  <inil      "if  siTii'v  linljMl.ni  fiikjiin", 
insl.llll'il  nil   lllll    lliil    iiniltnl   to  Ml   lliillllrll 
DniJj^Kis  IK      H  si'Iir-,.  Unrilli;  ■"  I"  m'I  li's 
AirlujN  liiihistii..   \  tl'i    A  tJl)    A  IJI     iibl 
A.UO  s.Ti-'s,  ,is  u.'li  .IS  Hnciiii;  (      I  r,    1,     I 
!■:-♦>.  k(      1  I".    k\.     I     Hill  KC-  1  fi  lrnilit,ii\  i 

stTll'S   ,111  jlUlH's 

Note  1;  rills  ,11)  uiiithin''ss  .liif.  !i\i'  (Al)| 
dpplii's  t'l  >Mi  h  i'nt;iii>'  nlriililii'il  in  the 
f)r>'i  I'lliii^  ,ip[i|i' .iImIiIv  [iiinismn    ri'^rinilfss 

lit   V\tli'llliT    ll    ll.ls   IliTII    nil  mIi  (it'll     .lIllTl-il     111 

n'(iriiri'(l  111  till'  ririM  siiliin  I  li i  tlir 
ri'i|iHr>Miii'nls  i  it  tins  All    I  or  riii.',iii''s  lli.it 


ha\  '■  btTii  iiiM.iitiril,  ,ill(T>'il   lit  i-'p,iirf(l  so  .^Ir\vlirthlIl^'ss  LimitHlidMs  Sc<  timi  (i  haptifr 

th.it  ili>'  pcrtnriii.iMi  1'  III  till'  rri|uiMTnfiils  (if  O'l -(l()-()())  nf  Kngiiii-  .Shi)[i  Maiiiiiil  (K.SM) 

tins  ,\| )  IS  .itt>M  l.'ii,  Itir  iju  ruT  iip.T.ii    r  must  { .KMJ-TP.SM  4  for  (:KM.'Sb-2  scries  i-ngint-s. 

!.M|iirsi  ,ippiM\,il  tnr.iii  ,iil.-in,ili\r  iiirlhiHl  of  |.>^^^,  CFMl  Tl'  .SM.»i  for  (:FMS(.-2A'-2H 


ipli.ini  )■  111  .11  1  iirii.iiu  •■  with  p.ir.igr.ifili  (i  I 
'it  'Ins  A I  I     1  hi'  r«-i|urst  sin  uiM  iru  lihir  .in 
.issi'ssrin'iit  lit  till'  >'tl>'i  t  lit  till'  mmlitii  .iliim. 
.iltiT.iliiiii   iir  ri'p.iii  nil  ttif  iins.itf  c  iiiulilKiii 
iililresscd  li\  this  AD:  rinii    if  the  urisatf 
1  ninliliiiii  fi.is  nut  licfH  t'limin.iti'ii.  Ilif 

rt'l|ll>-st   shiiulil   IIK  lllctr  spri  itll     [iriipnscil 

.11  til  Ills  tu  .iiiilrt'ss  It 

(  I'lni'lnuit  r    Kt'(jiiiri'(i  .is  iiiilu  .iti'it.  iiiilrss 
,11  I  Diniilishfd  [ircviinislv 

In  prevent  1  nlii.rti  life-liniileii  riitiiting 
eiii;ine  p.irt  t.iilure.  v\  till  (i  I  uulii  result  m  hii 
uni  nnt.iincil  en>;iiie  failure  .inil  il.imiine  tn 
the  .iirpl.irie,  ,ii  I  nnijilish  the  tnlinu  ini; 

Inspections 

',il  Uilhm  the  next   U)  il,i\s  liter  the 

eltei   tl\e   il.lte  nt   tills    ,\D,   re\ise   the 


series  .•nuine:,,  K.SM  O'MI-Tl'  .SM.'",  Inr 
( ;KM')t)-.t  -,fH  -,iC:  series  engines.  K.SM 
CKMI-  1 1'  S.M  7  fur  (:KMrif)-,T  series  engines 
KSM  CKMI-II'  SM>I  lur  CK.M.^if.-.'iH  series 
eiigmev  KSM  CFMl-TP.SM.H  ftir  CFM.Sfi-.SC: 
series  engines.  ,inci  KSM  CFMI-TH  SM  10  fur 
( 'F  M"ih-7B  series  engines,  dnd  for  dir  i  iirner 

uper.itinlls,  revise  the  Hppruved  i  untinuniis 
diruurthiiiess  [iiriinten,in(  e  prugram.  h\ 
, Killing  tile  fi  illuu  lug 

■  MANUAIOKV  INSi'KCTIONS 

11)  Perform  inspec  tions  of  the  following 
p,irts  ,it  e.ii  ll  piei  e-p,irt  opportunitN  in 
,11  c  nrilrini  e  with  the  Inspei  lion  (Ihei  !>. 
sei  tiuii  instriii  tions  prov'icied  in  tlie 
.ipplii  rihle  ni.iniicil  sei  tions  listed  beluv\': 


Engine  models 


All 


Part  name 


Fan  Disk  (All  Part  Number  (P'N)) 


Engine  manual 
section 


Inspection 


CFM56-2 -2A-2B.    3-   3B    3C 


CFM56-5,-5B,-5C  -7B 
CFM56-2A.-2B'-a-3B/-3C 


CFM5&-5.    5B,   5C.-7B 
CFM56-2      


High  Pressure  Turbine  (HPT)  Disk  (All 

PNi 
HPT  Disk  (All  P  N) 
HPT  Front  Rotating  Air  Seal  (All  P'N)   ,. 

HPT  Front  Rotating  Air  Seal  (All  P  N)   .. 

HPT  Front  Rotating  Air  Seal  (All  P/N)    . 


72-21-03  Disk  Fluorescent  Penetrant  Inspection 
(FPI)  and  Disk  Bore  and  Dovetail 
Eddy  Current  Inspection  (ECi) 

72-52-02  Disk  FPI  and  Disk  Bore  and  Rim  Bolt 
Hole(s)  ECI 

72-52-02     Disk  FPI  and  Disk  Bore  ECI 

72-52-03  Seal  FPI  and  Seal  Bore  and  Bolt 
Hole(s)  ECI 

72-52-03  Seal  FPI  and  Seal  Bore  ECI  and  Seal 
Bolt  Hole(s)  Focused  FPI 

72-52-03  Seal  FPI  and  Seal  Bore  ECI  and  Seal 
I  Bolt  Hole(s)  ECI  or  focused  FPI  as 
I      applicable 


(2)  i'lil   the  pilipnses  nl  these  lll.ll  li  l.lli  HA 
lllspei  tmils.   piei  f    p.irl   nppnrtllliltv    me, ins: 

(l  I    I  he  p.irl    IS  I  1  i|lslil,Ted   I   I  illl|i|elel\ 
dlsiisseiiililed  uiieii  ,ti  .  mil  p  I  ishi'i  I  in 
,11  I  un  1,1111  e  with  tlie  ilis,issenihl\  instiin  tiuns 
in  the  iii.iniit.ii  tiller  s  enyme  in.iiiii.il.  iiiul 

(ill   rile  p. el  li.is  ,11  1  iiiiiiiLited  iiiuie  lli.iii 

100  1  \i  les  111  ser\  II  e  siiii  )■  till'  l.ist  |ii p.iit 

iippnltunilv   lllspei  tiull.  pnivided  til, it  the 
p.irt  u.is  nut  d.un.igeil  or  i.'l.ited  tn  iIh'  i   iiise 
fur  its  reiniu.il  trurn  the  i^rigine 

111)  \:\i  e|it  ,is  pruvided  111  p.ir.igr.iph  (i  I  nt 
this  ,-\D,  ,iiul  nntw  ilhsi.indiiii'  i  nriir.uA 

pruv  isli  Ills   111   6)  4  I    Id  lit  the   l-eiler,ll     \\  l.ltii  111 

Kegu  Lit  mils  I  U  (  .FK  n  Ih),  these  iii.ind.itnrv 
inspei  tmiis  sh.ill  he  pertnimeil  .iiiK  ii: 
,11  1  I  ird.ini  e  with  tlh'    \ii  w  mill  mess 
I_.iinit.iIioii,s  .Sei  liun  ut  ihe  iii.iiiiit.ti  lurer's 
ESM. 

.•Mternalive  Methods  of  (Compliant  e 

(i.)  ,\ii  .litem  iiive  inelhud  nl  ,  i  iiii pi i.irii  e  nr 

adiUslllli'llI   nl   ihe  1  urilpll.llK  !•  lime  tll.ll 

prn'.  ides    III   ,11  I  epl,llil<'   |.'\  e|   ,  ,|   s.ilets    lll.l\    |ir 

used    it  ,|ppln\ed   \i\    the   I   llgllie  (    rltlln  ,ltlull 

Ollii  e  iF(  (  )|   (  Ijii-Litiirs  sli.ill  sii|i|iiil  th.Mr 

|e(|,ifs|s   l|l|nilL;h   .III   .ipplnpl  l.lle   I     \.\ 

I'l  I  III  I  p.  1 1   Mil  IlI'Ml.lIU  e  lllspei  tul   ( I'M  1 1    will. 

lll.U    .idil   1  millllellls  .Hid   thru   srlul    it   In  the 

F(  (  ) 

Note  2:  liilni  m, it  ion  concei  iiiiu  the 
e\lsterii  e  nl  .ipinnved  .1  llel  ll.lt  I  \  ■■  lllellinds  uf 


i.itiii pi  1,1111  e  u  illi  this  .III unrth mess  direi  tivf, 
if.iin,    riM\  lie  nht, lined  truni  the  K( !( ) 

Kerr\  Klii^hls 

Id)  Sjiei  i,i|  t'light  [lerillits  ni,i\  lie  issued  ill 
,11  I  iird.iiu  e  with  *!  *}  Jl  I'r.indJl  IM'tnlthe 
leil.'r.il  ,\\i,itinn  Kegu  l.it  ions  (14  CFK  Jl  I'l" 
,111  1  J  I   I'I'll  to  nper.ite  tlie  .nrpl.ine  tn  ,i 

|ni  .itlnn   where  the  reipi  1  lelllen  I  s  III  this  :\i) 
1  .III   lie  ,11  1  1  iiupilslled 

(ontinunus  .^irwurthinehK  Maintenance 
Proi>rani 

(e)  I  ,\.\  1  ertifii  .ited  ,iir  1  ,irriers  tluit  h.ive 

11!  .ipprnM'd  1  mitiiiuniis  ,iiru urtliiness 

m.ii  iiteiMiu  ..  prn,^r,im  in    h  i  md.iiu  e  witli  the 

r rd   keeping  re(jUl|ein..Ilt   nt   !}   12  1     if)<»(l    I  nt 

the   I  eder.ll   ,\\  Mtlnl!   KeglJ  l,lt  li  Ills  (  14  CFK 

IJI     (ti>l|i    11   nillsl    111, nut. nil    re'   nnls  nt   the 

mandaloiA  luspei  timis  th.il  ri'suli  trnm 
revising  the  .\irwurlliiiies»  l.iinit.iliuns 
Sei  Hull  u|  ih.,  .ipphi  .ihlr  KSM  ,ind  the  ,iir 
1  ,iriier"s  ,  niitiiiiiuiis  .iirvv 111 thiness  prugr.im 
\  ll'Ti.iiteK  .  1  eriitii  .ileil  ,111  1  iirneis  in,i\ 
i'st,i|i||sh  ,111  ,lpprnved  svstem  ul  rei  nrd 

leiriilimi  ill, It  pruv  ides  ,i  method  tor 
[iieseiA  iliuii  .iriil  retriev.il  ul  the  ni.iinteii.iin  e 
lei  urds  til, it  im  hide  the  insjiei  tions  resulting 
li'iin  tills  ,\l)    .ind  1111  hide  the  p,i|ii  v  .ind 
prill  ediiri's  lur  inipienieiii  mg  this  .iltern.ite 

ir.elhnd    ill   the  ,111    i  .imer's   lll,llllten,ini  e 
ill, lllll, ll   rel|lll|ed   h\    *!    1  J  I     Ui4(i    I  ut   tile 

f  ed.T.il    \\  i,itiiiii  Kegiij.itiiins  ( 14  CFK 
IJl    tli'Mi  ])    h.iwever    ttie  ,il|ern,ite  sv  stem 


must  lie  ,11  I  epied  fiv  the  rippropri.ite  I'Ml  and 
reijuire  the  mHinten.iiu  e  rei  ords  he 
m.iiiitciined  either  mdefinitelv  or  until  the 
VMirk  IS  ri'pe;ited.  Kei  ords  of  the  piei  e-pidrt 
inspei  tiuiis  ,ire  nut  required  under 
I5  IJI    <Hll(,i|(J|lvi)  uf  the  Federdl  Avi.ition 
Keguldtiiins  114  CFK  Ul  .■lH0(d)(2|(vi))   All 
other  ii[ier,itors  must  mdint.iiii  the  rei  ords  of 
m.ind.ilmv  inspei  tions  recpiired  hv  the 
,ippl II  .ihle  regiilfit ions  governing  their 
uper.iliuiis 

Note  3:  Tfie  requirements  ut  this  .-\D  h.ive 
been  met  when  the  F^.SM  (  haiiges  are  made 
.iriil  ,iir  (  iirriers  h,ive  modified  their 
I  iiiitiiiiiiius  iiirwurthiness  maintendni  e  plans 
tn  rellei  t  the  rei|uirements  in  the  applii  able 
KSM 

Kffettive  Date 

(f)  I  his  .imendmeni  bee  omes  eftei  tive  on 
Dei  ember  1  1,  2000 

Issued  111  Hurlington,  Massai  hiisetts,  on 
lune  .').  2000. 
Diane  S,  Romanosky. 

:\itini;  MiiihiiiiT.  Hniiini'  iind  PntprUrr 
Ihri'i  tonitf.  Ain  nitt  (JTtthcdtinn  .Sen  jce 
ll'K  IJni     00-147HH  Filed  h-12-00.  H:4.'>  ami 
BILLING  CODE  4910-13-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart71 

[Airspace  Doclcet  No.  99-AAL-24] 

Establishment  of  Class  E  Airspace; 
Yukon-Kuskokwim  Delta,  Alaska 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  establishes  Class 
E  airspace  over  the  Yukon-Kuskokwim 
(Y-K)  Delta  area  in  southwest  Alaska  in 
support  of  the  Capstone  Research  and 
Development  (R&D)  project. 
Specifically,  this  action  establishes 
controlled  airspace  extending  from 
1,200  feet  above  ground  level  (AGL) 
upwards  to  the  base  of  the  existing  Class 
E  airspace  of  14,500  feet  above  mean  sea 
level  (MSL)  within  an  area  bounded  by 
lat.  sa'ZS'ae'  N  long.  158°00'W,  to  lat. 
57°50'  N  long,  158°00'  W,  to  lat.  57°50' 
N  long.  ISe'OO'  W,  to  lat.  64°00'  N  long. 
156°00'  W,  to  lat.  64°00'  N  long.  161°41' 


24"  W,  then  via  the  12  nautical  mile 
limit  to  the  point  of  beginning.  This  rule 
will  (1)  provide  adequate  controlled 
airspace  for  commercial  air  carriers 
conducting  Instrument  Flight  Rules 
(IFR)  operations  over  southwest  Alaska 
and  (2)  validate  new  operational 
procedures  and  equipment  in  the  IFR 
environment. 

EFFECTIVE  DATE:  0901  UTC,  August  10. 
2000. 

FOR  FURTHER  INFORMATION  CONTACT:  Bob 
Durand,  Operations  Branch,  AAL-531, 
Federal  Aviation  Administration,  222 
West  7th  Avenue,  Box  14,  Anchorage, 
AK  99513-7587;  telephone  number 
(907)  271-5898;  fax:  (907)  271-2850; 
email:  Bob.Durand@faa.gov.  Internet 
address:  http://wTArw,alaska.faa.gov/at. 

SUPPLEMENTARY  INFORMATION: 

History 

On  February  24,  2000,  a  proposal  to 
amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  to  establish 
Class  E  airspace  over  the  Yukon- 
Kuskokwim  Delta  area  in  southwest 

Basic  VFR  Weather  Minimums 


Alaska  was  published  in  the  Federal 
Register  (65  FR  9227),  The  purpose  of 
this  rule  is  to  create  adequate  controlled 
airspace  and  infrastructure  for  IFR 
operations  in  the  Yukon-Kushkokwim 
Delta  area  where  uncontrolled  airspace 
currently  exists.  This  controlled 
airspace  is  needed  to  validate  new 
operational  procedures  and  equipment 
in  the  IFR  environment  in  support  of  the 
Capstone  R&D  project.  Additionally, 
this  rule  will  enhance  flight  safety, 
reduce  the  potential  for  midair 
collisions,  improve  operational 
efficiencies,  and  better  manage  air  traffic 
operations. 

The  establishment  of  Class  E  airspace 
in  this  rule  will  impact  on  pilots'  flight 
visibility  and  cloud  avoidance 
requirements  while  flying  under  Visual 
Flight  Rules  (VFR),  during  the  day 
above  1,200  feet  AGL  and  below  10,000 
feet  MSL.  The  pilot's  flight  visibility 
requirement  increases  to  three  (3) 
statute  miles.  VFR  weather  minimums 
are  shown  in  the  following  table 
extracted  from  14  CFR  91.155  Basic  VFR 
weather  minimums: 


Class  G  (uncontrolled): 

1,200  feet  or  less  AGL,  Day  

1,200  feet  or  less  AGL,  NIgfit  

1,200  feet  or  more  and  less  ttian  10,000  feet  MSL,  Day  

1,200  feet  or  more  and  less  than  10,000  feet  MSL,  Night  .... 

More  than  1,200  feet  AGL  and  at  or  above  10,000  feet  MSL 

Class  E  (controlled): 

Less  than  10,000  MSL  

At  or  above  10,000  MSL  


Flight  visibility 
(statute  mile(s)) 


Distance  from  clouds 


1  I  Clear  of  ctouds 
3  !  500  feet  t)elow 

1,000  feet  above 

2,000  feet  honzontal. 

500  feet  below 
.  1,000  feet  atx}ve 
'  2,000  feet  horizontal. 
I  500  feet  below 
j  1,000  feet  above 

2,000  feet  honzontal. 

1.000  feet  below 

1,000  feet  atxjve 

1  statute  mile  honzontal 


500  feet  below 
1 ,000  feet  above 
2,000  feet  honzontal 
1,000  feet  below 
1,000  feet  above 
1  statute  mile  honzontal 


Environmental  Review 

On  February  25,  1999,  the  FAA 
initiated  an  environmental  review,  99- 
AAL-024-NR,  seeking  public  comment 
on  the  proposal  to  establish  Class  E 
airspace  to  encompass  the  Capstone 
Demonstration  Area.  In  the 
environmental  review  solicitation,  the 
FAA  stated  the  desire  to  design  and 
establish  Class  E  airspace  that  will 
facilitate  the  development  of  the 
Capstone  Demonstration  and  the 
transition  to  the  future  National 


Airspace  System  (NAS)  Architecture 
with  minimal  impact  on  the 
enviroimaent.  Significant  envirorunental 
issues  were  not  identified  during  the 
scoping  process.  Thus,  this  activity  falls 
within  a  category  of  actions  normally 
categorically  excluded  from 
documentation  in  an  Environmental 
Assessment  (EA)  or  Environmental 
Impact  Statement  (EIS). 

On  April  7,  1999,  the  FAA  conducted 
a  Preliminary  Environmental  Review. 
This  review  was  conducted  in 


accordance  with  policies  and 
procedures  in  Department  of 
Transportation  Order  5610. IC, 
Procedures  for  Considering 
Environmental  Impacts.  Order  1050.1. 
and  is  in  compliance  with  the  National 
Environmental  Policy  Act  of  1969  and 
in  accordance  with  the  regulations 
promulgated  by  the  Council  on 
Environmental  Quality,  40  CFR  1500  et 
seq.  Thus,  on  April  13.  1999,  the  FAA 
signed  the  Categorical  Exclusion 
Declaration,  This  review  enabled  the 
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FAA  to  o.xclude  thi.s  proposed  a(  lion 
from  furth(?r  environmental 
documentation  according  to  Order 
1050  1,  F'oiicies  and  Procedures  for 
Considering  Environmental  Impacts. 

Comments  Received  on  the  Proposal 

lntert;sted  parties  were  invited  to 
participate  in  this  rulem.iking  by 
submitting  written  (.omiiients  on  the 
proposal  to  the  FAA  The  State  of 
Alaska.  Department  of  Kish  anil  Cianie. 
Habitat  and  Restoration  Division  along 
with  Larrv's  P"lving  .Service  wrote  letters 
in  support  of  the  proposal   Larry's 
Flying  Service  retpiested  clarification  on 
some  issues  which  the  FAA  deemed 
beneficial  to  address  in  the  final  rule. 

(1)  What  is  the  intended  meaning  and 
understanding  of  "validate  new 
operational  procedures  and  tHiuipnient 
in  the  IFR  environment '"  Initially  the 
Anchoragi!  Air  Route  Traffic  f^ontrol 
Center  (ARTCC)  controllers  will  provide 
"radar  like"  services  to  Capston*' 
equipped  aircraft.  The  controllers  will 
use  five  (.5)  mile  radar  separation  criteria 
with  Automatic  Depemlent 
Surveillancf-— Broadcast  (AD.S-B) 
position  reports.  Initial  evaluation  of 
AD.S  data  integrity  indicates  that  smaller 
distance  criteria  may  be  attainable, 
however  it  is  dt^sirable  to  gain  more 
experience  with  this  tiuihnology  before 
developing  new  procedures  in  this 
applic;ation.  The  ADS  reports  will  be 
used  to  augment  radar  rejiorts  where 
radar  coveragt-  exists,  and  to 
supplement  radar  bevond  ,ind  below 
existing  radar  coverage. 

Valinating  new  operational 
procedures  and  equipment  includes  the 
active  participatu^n  by  air  carriers  using 
the  new  equipment  in  their  aircraft 
Each  air  c:arrier.  partit:ipating  in  the 
Capstone  project,  will  work  with  the 
FAA  to  develop  and  incorporate  new 
procedures  into  their  general  operations 
manuals  and  training  programs.  Each 
proc:edure  developed  will  help  validate 
whether  the  new  ecjuipment  performs  in 
a  manner  consistent  with  the 
manufacturers  operating  and 
performance  specifit:ations  and  safety 
Adherence  to  newlv  developed 
procedure's  and  proviiling  feedback  are 
vital  elements  of  the  validation  process. 
Examples  include  evaluation  of  ADS-B 
generated  traffic  informatiim  as  a 
collision  avoidance  tool  in  the 
instrument  flight  environment.  Another 
example  is  the  validation  of  AD.S-B  for 
"radar  like"  traffic  management.  Pilots 
and  controllers  alike  will  gain 
knowledge  of  ADS-B  and  learn  how 
each  group  plans  to  use  the  information 
generated  in  order  to  integrate  this 
technology  as  an  effective  element  of  the 
NAS. 


(2)  What  is  the  view  of  the  FAA  at  this 
time  with  respect  to  "new  GPS  non- 
precision  instrument  approaches"  as 
pt^rtaining  to  VF^R  Capstone  equipped 
-lirfTaft'  Most  Capstone  equipped 
aircraft  are  not  capable  of  operating  IF'R 
under  part  121  or  part  1.3.5  due  to 
manufacturing  or  regulatory'  limitations. 
or  e(]uipment  installed  not  meeting  IFR 
requirements  The  CPS  installed  with 
the  Capstone  avionics  package  is 
manufactured  under  TSl>-129.  and 
therefore  fully  capable  of  being  operated 
in  the  IFR  environment.  It  was  the 
intention  of  the  Capstone  project  to  have 
the  greatest  positive  impac;t  on  safety  as 
possible  by  providing  equipment  to 
owners  that  could  be  easily 
incorporated  into  V'FR  or  IFR  aircraft 
alike  Those  carriers  who  wished  to  self 
e(]iiip  their  aircraft  to  meet  IFR 
re(^iiirements  could  use  Capstone  GPS 
as  a  part  of  the  required  IFR  equipment. 
The  new  GPS  approaches  and  co- 
io(  ated  AWOS  sites,  parts  of  the 
(Capstone  projec;t.  support  safety  and 
expand  the  IFR  infrastructure  in  Alaska. 

(.<)  How  can  an  operator  elect  to 
support  new  operatiimal  procedures  and 
new  tMjuipment  for  IFR  operation  if  the 
procedures  and  equipment  are  not  made 
known  to  the  operator:"  IFR  operations 
using  the  Capstone  avionics  will  be 
supported  by  achieving  Level  C 
certification  (needed  for  IFR  operations) 
The  ARTCC  Air  Traffic  Control  (ATC) 
aut(miati(m  system  is  being  upgraded  to 
provide  aircraft  position  information  to 
controllers  to  enable  them  to  provide 
navigation  assistance  and  separation 
from  other  radar  and  ADS  identified 
aircraft  after  level  C"  certification  is 
achieved.  The  FAA  will  coordinate  all 
nt!W  operational  procedures  before 
being  implemented.  All  new  equipment 
was  coordinated  with  industry 
representatives  in  Alaska  before  final 
selection  was  made.  Information  on  new 
equipment  and  procedures  will  be 
posted  on  the  (Capstone  website  (http:/ 
www  faa  gov/capstone)  to  aid  in 
distribution. 

(4)  What  is  the  rationale  for  the  FAA's 
determination  that  this  rule  is  a  not  a 
significant  regulatory'  action  and  not  a 
significant  rule?  The  Department  of 
Transportation  (DOT)  Order  2100.5. 
Policies  and  Proi:edures  for 
Simplification.  Analysis,  and  Review  of 
Regulations  (May  22.  1980),  requires  a 
regulatory  analysis  for  each  proposed 
regulation  that  will  (1)  result  in  an  effect 
on  the  economy  of  $100  million  or 
more;  (2)  result  in  a  major  effect  on  the 
general  economy  in  terms  of  costs, 
consumer  prices,  or  production:  (3) 
result  in  a  major  increase  in  costs  or 
prices  for  individual  industries,  levels 
of  government,  or  geographic  regions: 


(4)  have  a  substantial  impact  on  the  U.S. 
balance  of  trade:  or  (5)  be  the  result  of 
the  set.retaiA'  or  head  of  the  initiating 
office  determining  a  need  for  such 
analysis.  In  addition  to  the  requirement 
in  DOT  Order  2100.5,  Executive  (Jrder 
12866  requires  a  regulatory'  analysis  for 
significant  proposed  regulations  that 
have  an  annual  effect  on  the  economy 
of  SlOO  million  or  more  or  adversely 
effect,  in  a  material  way.  the  economy, 
a  sector  of  the  economy,  productivity, 
competition,  jobs,  the  environment, 
public  health  or  safety,  or  State,  local, 
or  tribal  governments  or  communities. 
Any  regulation  or  other  acticm  that  does 
not  meet  the  above  criteria  and  any 
regulation  that  is  routine,  frequent,  or 
procedural  may  be  issued  by  the  FAA 
Administrator  without  review  or 
approval  by  the  DOT  Secretar\'.  The 
Regulatory  Flexibility  Act.  5  U.S.C.  601- 
612.  requires  the  FAA  to  consider  the 
special  needs  and  concerns  of  small 
entities.  The  FAA  is  required  to  prepare 
and  publish  an  initial  regulatory' 
fiexibility  analysis  describing  the  effect 
of  a  proposed  rule  on  small  entities  for 
those  prcjposed  regulations  that  would 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Where  appropriate,  the  FAA  must 
consider  alternatives  the  would  achifevc 
its  goals  while  minimizing  the  burdon 
on  small  entities.  If  the  FAA  determines 
that  the  proposed  regulation  would  not 
have  a  significant  economic  impact,  a 
factual  basis  for  the  determination  must 
be  provided. 

(5)  What  operational  changes  does  an 
operator  in  this  environment  need  to 
apply  for  as  pertaining  to  the  Operators 
Operations  Specifications  as  approved 
and  issued  the  Operator  by  the  FAA? 
Operators  intending  to  use  ADS-B 
operationally  will  need  to  seek  guidance 
from  the  FAA  Certificate  holding 
district  office  that's  assigned.  Active 
procedural  use  of  cockpit  displays  of 
traffic  information  (requiring  pilots  to 
use  targets  generated  on  cockpit 
displays)  for  visual  acquisition,  in  trail 
maneuvers:  station  keeping:  enhanced 
see  and  avoid;  reduced  separation 
standards;  long  range  conflict 
management;  or  conflict  detection  and 
avoidance  may  require  operations 
specification  issuance. 

(6)  Does  the  FAA  propose  additional 
training  and  if  so  what  type  of  training 
and  testing?  Controllers  have  received 
training  in  the  new  ATC  ADS  target 
display  capability.  FAA  technicians  will 
receive  training  in  ground  equipment 
theory-  and  function  to  enable  them  to 
ensure  proper  equipment  operation  and 
performance.  Training  programs  have 
been  developed  and  given  to  carriers 
participating  in  the  Capstone  project. 


Carriers  should  adapt  the  training 
material  provided  to  meet  their 
individual  needs  and  requirements,  and 
coordinate  with  their  assigned  FAA 
inspector. 

(7)  Will  this  "new  operational 
procedures  under  IFR"  apply  to  all  IFR 
operators  and  pilots  under  FAA 
supervision?  VVhen  will  these  new 
operational  procedures  be 
implemented?  New  operational 
procedures  will  apply  to  those  aircraft 
equipped  to  utilized  these  procedures. 
Government  acceptance  testing  of  the 
new  ATC  functional  enhancements  has 
been  completed.  Anchorage  ARTCC  will 
be  able  to  begin  Initial  Operations 
Capability  evaluation  on  June  15,  2000. 
At  this  point  controllers  will  begin  to 
provide  VFR  advisories  and  traffic  alerts 
to  participating  aircraft  on  a  limited 
basis  to  validate  their  ability  to  conduct 
these  operations.  In  August  2000,  the 
ARTC;C  will  go  to  Operational  Readiness 
Demonstration,  during  which  time  the 
controllers  will  have  the  new  ADS 
functional  capabilities  available  on  a 
full  time  basis.  This  is  a  higher  level  of 
validation  leading  to  commissioning.  It 
is  expected  that  full  IFR  services,  the 
final  commissioning  step,  will  be 
accomplished  when  the  avionics 
achieves  level  C  certification  in 
November  2000.  Eleven  new  stand  alone 
GPS  approaches  are  presently  found  in 
government  and  industry  publications. 
Eight  more  GPS  approaches  are 
scheduled  to  be  published  by  the  end  of 
August  2000.  Each  airport  upgrading 
from  VFR  to  IFR  status  is  being 
provided  with  an  Automated  Weather 
Observing  System  (AWOS)  in  support  of 
the  Part  121  and  Part  135  operating 
rules  regarding  weather  reporting. 

Comments  were  received  urging  the 
proposal  be  withdrawn  for  the  following 
rationale:  (1)  Increased  visibility  and 
distance  from  clouds  requirement  above 
1,200  feet  AGL  will  hinder  aircraft 
movement.  Pilots  would  drop  below 
1,200  feet  AGL.  congesting  this  airspace 
and  risk  controlled  flight  into  terrain  or 
a  mid-air  collision,  rather  than  request 
an  IFR  clearance  and  mess  with  positive 
control.  (2)  Radio  communications  via 
Remote  Communications  Air/Ground 
(RCAG)  is  limited  in  this  area  even 
incorporating  Remote  Communications 
Outlets  (RCO).  Pilots  may  not  be  able  to 
contact  an  Air  Traffic  Control  facility. 
(3)  The  workload  on  controllers  at 
Automated  Flight  Service  Station 
(AFSS)  facilities  will  increase  via 
relaying  IFR  and  Special  VFR  clearances 
and  other  services.  AFSS  are  not  staffed 
to  handle  the  increased  radio 
communications.  (4)  Since  only     ^-- 
commercial  aircraft  will  be  equipped 
with  the  Capstone  avionics  and  general 


aviation  (GA)  will  be  unable  or 
unwilling  to  obtain  clearances,  there 
will  be  a  combination  of  IFR  and  VFR 
aircraft  operating  within  the  same 
airspace  during  IFR  conditions. 
Capstone  participants  cannot  be  assured 
separation  from  VFR  and  IFR  traffic.  (5) 
Poor  pilot  judgment  in  weather 
conditions  below  minimums  does  not 
warrant  establishing  a  procedure  that  is 
extremely  restrictive  and  alienates  the 
small  engine,  GA  pilot  over  such  a  large 
area  of  Alaska.  (6)  Capstone  is  doomed 
to  failure  because  the  FAA  does  not 
have  the  budget  to  allow  compliance  by 
all.  nor  maintain  the  data  link 
infrastructure  necessary  for  consistent 
reliability  and  future  upgrades. 

FAA  Response  to  Comments 

The  FAA  disagrees  with  the 
comments  for  withdrawal  of  the 
proposal  for  the  following  reasons; 

(1)  The  visibility  requirement  above 
1200  feet  AGL  will  increase  from  one  (1) 
statue  mile  in  Class  G  airspace  to  throe 
(3)  statue  miles  in  Class  E  airspace, 
however,  cloud  clearance  requirements 
above  1200  feet  AGL  remain  unaffected. 
These  visibility  increases  provide  a 
safety  buffer  needed  when  IFR  and  VFR 
flights  operate  in  the  same  airspace. 
Capstone  is  a  joint  FAA/industry  project 
initiated  to  reduce  the  current  Alaskan 
air  taxi  accident  rate  which  is  six  (6) 
times  the  national  average.  The  airports 
receiving  new  instrument  procedures 
were  selected  by  a  group  of  industry 
representatives  comprising  a  broad 
spectrum  of  both  GA  and  commercial 
interests.  The  required  airspace  actions, 
with  the  resulting  increase  in  visibility 
requirements,  are  a  result  of  joint 
planning  and  coordinating  with  these 
industry  groups. 

(2)  RCAG/RCO  coverage— ADS-B 
"radar-like"  services  are  being 
implemented  in  a  manner  to  utilize 
known  air  to  ground  radio  coverage 
capabilities.  Where  it  becomes  known, 
in  the  implementation  of  this  service, 
that  additional  voice  communications 
coverage  is  needed,  projects  will  be 
initiated  to  accommodate  that  need. 

(3)  The  installation  of  Capstone 
equipment  into  an  aircraft  does  not 
change  the  Federal  Aviation  Regulations 
(FARs)  under  which  the  aircraft  must  be 
operated.  Those  aircraft  properly 
equipped  to  conduct  flight  in 
instrument  conditions  with  a  rated  crew 
may  be  expected  to  file  for  IFR  services 
at  any  time  the  weather  deteriorates 
below  VFR  minima.  There  will  not  be 
any  waivers  granted  to  Capstone 
equipped  aircraft  to  operate  VFR  in  IFR 
conditions  as  this  would  be  a  violation 
of  the  governing  FARs.  Capstone  is  a 
safety  initiative.  By  introducing  moving 


map  terrain,  NOT  AM.  and  weather 
information  to  aircraft  in  flight,  it  is 
anticipated  that  accident  rates  ma\  be 
reduced.  Because  aircraft  will  ha\'e 
increased  access  to  information 
normally  provided  by  flight  ser\'ice 
specialists  through  voice  transmission, 
specialist  workload  may  actually 
decrease  in  some  areas. 

(4)  One  of  the  Capstone  program 
objectives  in  support  of  the  RTCA  Free 
Flight  Steering  Committee  is  io  provide 
participating  aircraft  the  capability  of 
"enhanced  see  and  r'  oid"  commonly 
referred  to  as  Traffic  Information 
Services  (TIS).  Initially.  Capstone 
equipped  aircraft  will  be  able  to  display 
other  similarly  equipped  aircraft,  and  in 
the  foreseeable  future  radar  tracked 
aircraft  information  will  be  uplinked  to 
Capstone  equipped  aircraft  as  well.  This 
information  will  be  available  to 
Capstone  aircraft  at  all  times.  IFR  or 
VFR,  as  long  as  they  are  within  the 
service  volume  of  a  Capstone  Ground 
Broadcast  Transceiver.  This  should 
assist  the  pilot  in  performing  their 
primary  responsibility  of  "seeing  and 
avoiding"  other  aircraft. 

(5)  The  Capstone  project  cannot 
overcome  all  NAS  infrastructure 
deficiencies  and  that  is  not  the  project's 
intent.  Capstone  project  is  a  safety 
initiative  implemented  to  demonstrate 
the  advantages  inherent  in  emerging 
technology  and  afford  those  benefits  to 
Alaskans  on  a  geographically  expanding 
basis. 

(6)  The  Capstone  program  is  fully 
funded  under  the  FAA's  "Facilities  and 
Equipment"  budget  process.  The 
program  is  presently  funded  for  three 
years  with  planning  under  way  for  at 
least  two  additional  years.  Current 
program  projections  are  to  expand  the 
program  to  serve  the  entire  State  of 
Alaska.  Capstone  infrastructure 
enhancements  include  weather 
reporting  stations  and  new  GPS  based 
approach  development  as  well  as 
increasing  service  to  the  public  by 
providing  "radar  like  services"  using 
ADS-B.  Capstone  is  a  fully  funded 
project  designed  to  allow  a  real  world 
validation  of  a  mixture  of  equipment  to 
improve  safety.  Newly  installed  AWOS 
sites  fill  the  weather  needs  at  previously 
unserved  airports  and  close  gaps  in  the 
present  weather  reporting  areas 
allowing  for  better  weather  forecasting 
and  real  time  weather  dissemination  to 
workirig  flight  crews.  Ground  based 
equipment  installed  in  the  field  will  be 
certified  and  maintained  to  appropriate 
NAS  standards. 

The  area  will  be  depicted  on 
aeronautical  charts  for  pilot  reference. 
The  coordinates  for  this  airspace  docket 
are  based  on  North  American  Datum  83. 
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The  Class  E  airspace  areas  desij^nated  as 
7()()/l2()()  t'liot  transition  areas  are 
piihiisheil  in  p<ira^raph  fiOO.S  of  K.\.\ 
Order  7400  »(;.  Airsfxiif  lh->iiiiiuitii>!is 
and  Hf'portm^  Foints,  dated  Si-ptenibt-r 
1.  l'W».  And  effe(  five  .Septeni()er  !(> 
!')')<».  vvhii  h  IS  iiu  nrpor.ited  h\ 
reference  in  14  ( .KK  711   The  ( iiass  E 
airspa(  »•  designations  listed  in  this 
dociinieni  will  he  revised  and  pnhlished 
subseijuentlv  in  the  Order 

The  Rule 

This  amendment  to  14  CFR  part  71 
(part  7  1 )  establishes  ( :lass  K  airspac  e 
within  the  ^'ukiin-l^iishkokwim  Delta 
area  in  southwest  Alaska    The  intended 
effect  of  this  rule  is  to  (.reate  ade(|u.itt' 
controlled  airspa(  e  ami  infrastrui  tiire 
for  IP'R  operations  within  the  in  the 
Yukon-Kushkoku  ini  Delta  area  where 
uncontrolled  airspace  ciirrentiv  exists. 
This  controlled  airsp.K  e  is  needed  to 
validate  new  ojierational  pro(  edures 
and  e(|ui[)inent  in  the  IFK  environment 
in  support  of  the  ( Capstone  K&D  pro)e(.t. 
Additionallv.  this  rule  will  enh.iiK  e 
flight  safety.  re<iuce  the  potential  t<ir 
midair  collisions,  improve  operational 
efficiencies,  and  better  manage  air  traffic 
operations. 

The  FAA  has  determined  that  these 
proposed  re^ulatlons  onlv  involve  ai\ 
established  bodv  of  tei  hnical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current   It. 
therefore  (1)  is  not  a  "signific;ant 
regulatory'  atiion"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Polic;ies 
and  Procedures  (44  PR  11034;  February 
26.  197M);  and  (.11  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic:  proc:edures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  ec:onoinic  impact  on  a 
substantial  number  of  small  entities 
under  the  ( riteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  bv  reference. 
Navigation  (air) 

Adoption  of  the  Amendment 

In  considc!ration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  (IFR  part  71  as  follows: 


PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C.  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1  The  .luthontv  (  itation  for  14  CF'R 
P.irt  71  (  ontiiiues  to  read  as  follows: 

.Authority:  4  1  i    M     !llt>mi.  401(11   4<mt 
4II1ZI);  to   10H54.  24  IK  'Cl.-,    l(  IK    l'r.<t- 
l'lt<l  (  .imp  .  |>     IH't 

§71.1     [Amended] 

2  The  iiK  orporalion  b\  referenc:e  in 
14  CFR  71.1  of  Federal  Aviation 
.\dministration  Order  74 00 IK i. 
AirsfxK  r  /Jes/ijnuf/on.s  urui  Hcpdrtiiiii 
Points,  dated  September  1.  H)'H».  and 
effe(  tive  .September  lb.  1999,  IS 
amended  as  follows: 

I'liniiirtiph  hOOS     Class  E  nirspa(  f  rxtfnilinii 
ij/jHurd  /ro/ri  7UL)  feet  or  mum  above  the 
surface  of  the  earth. 
*  «  ft  •  « 

.\AI.  AK  K5     Yukon-kuskukwim  Ih-Ua.  AK 

I  New  I 
rh.il  .iirs[i,ii  f  I'xtiMulin^;  ii[iv\,iril  tr(ini 
1,200  fffl  atx)ve  thf  surfai  e  within  thr  ari'.i 
bounded  by  lat   5H    25"  ^h"  N  long   IfiH   0(J' 
W,  lo  lat   S?-'  50'  N  long    158"  00'  W.  to  lat 
57'  50'  N  loHK   15h    00'  VV   to  lat   h4    00'  N 
lung    15f.    00' U    tn  Ut    h4    00'  N  Inng    Ihl 
41'  24"  VV.  thtri  VM  the  12  naiitii  h1  nulf  Imut 
III  thf  [II lint  of  l)fgmiiing 


Issufil  HI  .-Xni  hiir.iK''    .'XK   nn  Iiin»'  h.  2000 
WillLs  C.  Nelson. 
MnrnififT.  AirTnitfi(  Dnisinn  .-^/.jsAijf) 

IFK  Dim    0O-14Ht>l  Kded  t.-12-OO,  H  45  amj 

BILLING  COOC  4910- 13-U 

DEPARTMENT  OF  TRANSPORTATION 
Faderal  Aviation  Administration 

14  CFR  Part  73 

[Airspace  Docket  No.  OO-ASO-8] 

RIN2120-AA66 

Amendmant  to  Time  of  Designation  for 
Restricted  Area  R-7104  (R-7104). 
Vieques  Island,  PR 

agency:  Federal  Aviation 
Administration  (FAA).  DOT 
ACTION:  Final  rule. 


SUMMARY:  This  ac:tion  amends  the  time 
of  designation  for  Restricted  Area  R- 
7104  (R-7104),  Viequc-s  Island,  PR  , 
from   'Intermittent,  0600-2300  local 
time,  daily,  other  times  by  NOTAM  24 
hours  in  advance"  to  "As  activated  by 
NOTAM  24  hours  in  advance."  The 
FAA  IS  taking  this  action  in  response  to 
a  requ€?st  from  the  United  States  Navy 


(II.SN)  and  the  FAA  Southern  Regional 

Air  Traffic  Division. 

EFFECTIVE  DATE:  0901  UTC,  August  10, 

2000 

FOR  FURTHER  INFORMATION  CONTACT: 

Terry  Brown.  Airspace  and  Rules 
Division.  ATA-400.  Office  of  Air  Traffic 
Airspac  e  Management.  P'ederal  Aviation 
Administration,  HOO  Independence 
Avenue.  S\V  ,  Washington.  [3C  20.591; 
telephone:  (202)  2ti7-H7H.'1 
SUPPLEMENTARY  INFORMATION: 

Bactiground 

.•\s  a  result  of  a  review  of  restricted 
area  operations,  the  USN  and  the  FAA 
Southern  Regional  Air  Traffic:  Division 
re(}uested  to  c:hange  the  requirements 
for  the  ac  ti\ation  of  R-71()4.  \'ieques 
isl.ind.  PR.  This  action  will  simplify  the 
Times  of  Designati(jn  portion  of  F"AA 
Order  7400. H. 

The  Rule 

This  amendment  to  14  C.VR  part  73 
changes  the  time  of  designation  for  R- 
7104.  Vieques  Island.  PR.  by  removing 
the  words  "Intermittent,  0600-2300 
local  time,  daily;  other  times  by 
NOTAM  24  hours  in  advanc:e,  "  and 
inserting  the  words  "As  activated  by 
NOTAM  24  hours  in  advance." 

Since  this  is  an  administrative  change 
and  does  not  affect  the  boundaries, 
designated  altitudes,  or  activities 
conducted  therein;  I  find  that  notice  and 
public:  proc;edures  under  5  IJ.S.C.  553(b) 
are  unnecessary . 

Section  73.71  of  part  73  was 
republished  in  FAA  Order  7400. 8G, 
dated  September  1,  1999. 

The  FAA  has  determined  that  this 
action  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  tliis  regulation:  (l)  Is 
not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

Environmental  Review 

In  accordance  with  FAA  Order 
1050  ID,  "Polices  and  Procedures  for 
Considering  Environmental  Impacts," 
and  the  National  Environmental  Policy 


Act  of  1969,  this  action  is  not  subject  to 
environmental  assessments  and 
procedures. 

List  of  Sub)ects  in  14  CFR  Part  73 

Airspace,  Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  73,  as  follows: 

PART  73— SPECIAL  USE  AIRSPACE 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

§73.71     [Amended] 

2.  §  73.71  is  amended  as  follows: 

***** 

R-7104    Vieques  Island.  PR  (Amended] 

By  removing  the  words  "Intermittent. 
0600-2300  local  time,  daily;  other  times  by 
NOTA.M  24  hours  in  advance"  and  inserting 
the  words  "As  activated  by  NOTAM  24  hours 
in  advance."' 


Issued  in  Washington.  E)C,  lune  5,  2000. 
Reginald  C.  Matthews, 
Manager,  Airspace  and  Rules  Division. 
|FR  Do! .  00-14859  Filed  6-12-00:  8:45  am) 
BILUNG  CODE  4910-13-U 


DEPARTMENT  OF  COMMERCE 
Bureau  of  Export  Administration 

15  CFR  Part  774 

[Docket  No.  990701179-0167-03] 
RIN  0694-AB90 

Expansion  of  License  Exception  CIV 
Eligibility  for  "Microprocessors" 
Controlled  by  ECCN  3A001  and 
Graphics  Accelerators  Controlled  by 
ECCN  4A003  ^ 

AGENCY:  Bureau  of  Export 
Administration,  Commerce. 
ACTION:  Interim  rule  with  request  for 
comments. 

SUMMARY:  The  Bureau  of  Export 
Administration  (BXA)  maintains  the 
Commerce  Control  List  (CCL),  which 
identifies  those  items  subject  to 
Department  of  Commerce  export 
licensing  requirements.  Consistent  with 
technological  changes,  this  interim  rule 
adjusts  the  License  Exception  CIV 
eligibility  level  for  microprocessors 
controlled  by  Export  Control 
Classification  Number  (ECCN)  3A001 
from  a  composite  theoretical 


performance  (CTP)  of  equal  to  or  less 
than  3500  million  theoretical  operations 
per  second  (MTOPS)  to  a  CTP  of  equal 
to  or  less  than  4500  MTOPS.  This  rule 
also  adjusts  the  License  Exception  CIV 
eligibility  level  for  graphics  accelerators 
controlled  by  Export  Control 
Classification  Number  (ECCN)  4A003 
from  75  million  vectors  per  second  to 
100  million  vectors  per  second.  License 
Exception  CIV  authorizes  exports  and 
reexports  to  civil  end-users  for  civil 
end-uses  in  Country  Group  D:l.  CIV 
may  not  be  used  for  exports  or  reexports 
to  military  end-users  or  end-uses. 

To  avoid  unwarranted  burdens  on 
industry  and  keep  the  export  control 
levels  for  commodity  microprocessors  at 
controllable  levels,  the  Administration 
is  committed  to  reviewing  the  CIV  level 
on  an  ongoing  basis.  Based  on  industry 
projections,  substantially  more  powerful 
commodity  microprocessors  will  be 
released  later  this  year.  In  light  of  this 
information,  the  Administration  will 
continue  to  monitor  the  microprocessor 
market,  and  as  circumstances  warrant, 
we  anticipate  raising  the  CIV  eligibilitv 
levels  from  4500  MTOPS  to  a  level 
somewhere  between  5500  and  7000 
MTOPS  to  account  for  the  more 
powerful  microprocessors  entering  mass 
production. 

The  exponential  advance  of 
microprocessor  technology  directly 
affects  High  Performance  Computer 
(HFC)  technology.  Accordingly,  the 
Administration  is  also  committed  to 
reviewing  HPC  control  levels  regularly. 
This  summer,  we  will  once  again  assess 
the  HPC  market  to  determine  at  what 
level  computers  are  no  longer 
controllable  due  to  wide  commercial 
production  and  dissemination  of  the 
computers  and  their  components. 
Additionally,  we  will  determine  if  the 
individual  licensing  levels  for 
computers  exported  to  Tier  2  and  Tier 
3  countries  require  adjustment.  Finally, 
we  will  continue  to  examine  whether 
CTP  remains  a  viable  metric  for 
determining  HPC  export  controls. 

DATES:  This  rule  is  effective  June  13, 
2000.  Comments  on  this  rule  must  be 
received  on  or  July  13,  2000. 

ADDRESSES:  Written  comments  should 
be  sent  to  Hillary  Hess,  Regulatory 
Policy  Division,  Bureau  of  Export 
Administration,  Department  of 
Commerce,  P.O.  Box  273,  Washington. 
DC  20044. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  Lewis,  Director,  Office  of 
Strategic  Trade  and  Foreign  Policy 
Controls.  Bureau  of  Export 
Administration,  Telephone:  (202)  482- 
4196. 


SUPPLEMENTARY  INFORMATION:  Although 
the  Export  Administration  Act  (EAA) 
expired  on  August  20,  1994,  the 
President  invoked  the  International 
Emergency  Economic  Powers  Act  and 
continued  in  effect  the  EAR,  and,  to  the 
extent  permitted  by  law,  the  provisions 
of  the  EAA  in  Executive  Order  12924  of 
August  19.  1994,  as  extended  by  the 
President's  notices  of  August  15,  1995 
(60  FT^  42767).  August  14, 1996  (61  FR 
42527),  August  13,  1997  (62  FR  43629), 
August  13,  1998  (63  FR  44121),  and 
August  10,  1999  (64  FR  44101,  August 
13,  1999). 

Rulemaking  Requirements 

1 .  This  interim  rule  has  been 
determined  to  be  not  significant  for 
purposes  of  E.G.  12866. 

2.  Notwithstanding  any  other 
provision  of  law,  no  person  is  required 
to  respond  to,  nor  shall  any  person  be 
subject  to  a  penalty  for  failure  to  comply 
with  a  collection  of  information,  subject 
to  the  requirements  of  the  Paperwork 
Reduction  Act  (PRA),  unless  that 
collection  of  information  displays  a 
currently  valid  OMB  Control  Number. 
This  rule  involves  a  collection  of 
information  subject  to  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.).  This  collection  has  been 
approved  by  the  Office  of  Management 
and  Budget  under  control  number  0694- 
0088. 

3.  This  rule  does  not  contain  policies 
with  Federalism  implications  sufficient 
to  warrant  preparation  of  a  Federalism 
assessment  under  Executive  Order 
13132. 

4.  The  provisions  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553)  requiring  notice  of  proposed 
rulemaking,  the  opportunity  for  public 
participation,  and  a  delay  in  effective 
date,  are  inapplicable  because  this 
regulation  involves  a  military  and 
foreign  affairs  function  of  the  United 
States  (5  U.S.C.  553(a)(1)).  Further,  no 
other  law  requires  that  a  notice  of 
proposed  rulemaking  and  an 
opportunity  for  public  comment  be 
given  for  this  interim  rule.  Because  a 
notice  of  proposed  rulemaking  and  an 
opportunity  for  public  comment  are  not 
required  to  be  given  for  this  rule  under 
the  Administrative  Procedure  Act  or  by 
any  other  law,  the  analytical 
requirements  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.)  are 
not  applicable. 

However,  because  of  the  importance 
of  the  issues  raised  by  these  regulations, 
this  rule  is  issued  in  interim  form  and 
comments  will  be  considered  in  the 
development  of  final  regulations. 

Accordingly,  the  Department 
encourages  interested  persons  who  wish 


37040 


Federal  Register  /  Vol.  05.  No,   114 /Tuesday,  [une  13,  2000/Rules  and  Regulations 


Federal  Register/ Vol.  65,  No.  114 /Tuesday,  June  13,  2000/Rules  and  Regulations 


37041 


to  riiinintiiit  to  do  so  at  the  carln'st 
po.ssihlc  ln\w  to  (XTinit  tht'  fullest 
CDiisiderdtion  nf  their  views 

The  period  for  siiliiiiissioii  of 
coinnieiits  will  close  on  lulv  i:<,  2000 
The  nepartiin'iit  will  cousnier  all 
(ouiiiients  received  before  the  close  oi 
the  coninient  i)erio(i  iii  developiiij^  fiii.il 
re^ulatlons  (!omnieiits  received  after 
the  end  of  the  coinineiit  period  will  l)e 
con.sidered  if  possible,  but  their 
consideration  cannot  be  assured   The 
Department  will  not  ace  ept  public 
comments  ac:i:imipanied  by  a  re()uest 
that  a  part  or  all  of  the  material  b« 
treated  confidentiallv  bei:ause  of  its 
business  pro[)rietarv  nature  or  for  any 
other  reason   The  n»!partment  will 
return  sucfi  ( i>mments  and  materials  to 
the  person  sulmuttin^  the  (oinriumts 
and  will  not  (onsider  them  in  the 
development  of  final  regulations   All 
public  comments  on  these  regulations 
will  be  a  matter  of  public  record  and 
will  be  availafile  for  public   inspet  tion 
and  (  opvin^   In  the  interest  of  at  (  ura(  \ 
and  (  oiii[)leteness,  the  Department 
re(|iiires  c  omnients  in  written  form 

Oral  (omments  must  be  followed  bv 
written  memoranda,  winch  will  .ilso  be 
a  matter  of  puhlu    re(  ord  and  will  be 
avaiLible  for  [iiiblii   review  .uul  (  opvin^ 
(.omiiuinK  atioiis  troiii  .ineiii  les  of  the 
1   iiiteil  States  ( .o\  erriiiieiit  or  foreign 
^overiimeiils  uill  not  be  made  avaiLilile 
fi ir  piiblu   iiispei  tioii 

The  public   re(  ord  i  oni  ernin)^  these 
regulations  u  ill  be  iii>iinlained  iii  the 
Mureau  of  llxport  .Xdiiiinistr.ition 
j-'reedom  of  Information  Ke(  ords 
hispei  tion  l-.K  dit\.  Room  t)HH  t. 
Department  ot  ( ionimerc  e    14th  .Street 
and  I'ennsN  Uaiii.i  .Avt'iiue,  \\\ 
UashiiiKloii    DC  _'()J  10   Ke(  orcK  in  tins 
f<i(  ilit\  ,  iiK  hiding;  written  [niblu 
(  ommenls  and  memorand.i 
siiinmari/.inj.;  the  subst.uu  e  ot  oral 
I  ommunu  atioiis.  iiia\  be  iiispei  led  .uid 
(  opied  in  a(  (  ord.uit  e  with  rei;iilatioii> 
published  111  I'art  4  of  Title  15  of  the 
(iodeot  l-ederal  Kei^ulations 
Inform. ition  .iboiit  the  iiispec  tion  and 
( opviiikj  ot  re(  ords  at  the  f.ii  ilit\  iii.u  be 
obtained  from  the  Mureau  of  Kxport 
Admiiustration  I'reedoin  ot  Intoriiiation 
()ffi(  er  at  the  abov  e  address  or  bv 
(  allin«  [2{)2\  AH2    (ir.Od 

List  of  Subjects  in  15  CFK  Part  774 

Kxports.  l'iireiL;ii  trade 

A(  1  ordiii^U    p.irt  7'4  ot  llir  lixport 
Administr.itiou  ReLjiil.itions  |  i  :>  ( :i'K 
[larts  7  to  throut;h  "')M|  is  aiueiidi-d  .is 

follows 

1     The  authorit\  (  it.ilioii  for  p.irt  r:'4 

Is  revised  to  re, id  ,1-,  follows 

.Xulhontv     III  I    .S.C   app.  2401  e»  spc/  ;  SO 

I    s  1     1  "111  .'  s,  .,■    11)  I '  s  (■  ~ijn  111  1 '  s  (' 


74U)|.'I    IK  I'.S.C.  2510ef  seqt  ;  22  U.S.C. 

JH:".     JJ  I     S  C     (^l)l  rf  sr(/     JJ  r  S  C    t)UI)4, 
Se.     JOl.l'iili   1.    1114 -"iH    U)'.)  Mai,  fj.'):  i:tu 
U,S(     iH'.ls))    u)  I    ,s(;   i8.j(u):  42  U.S.C. 

21eti    4JI     SC    hJIJ.4t!'S('    n'^4.4R 

r  s  (    ,i|ip  4t.tii ,  'lO  I  ■  s  c   ,i}i|i  ■),  K  c) 

lJ'tJ4  'i'lfK4Ur  i  (  KK.  l'tM4  Comp  .  |i 
'11",  1,0  1  KlJI),  111  FK  'i4ir')  t  C.FK,  I'I'Mi 
I  ..mil  p  j;i),  KOI  tl)2t),  (il  IK  SH7(."  f 
(  IK  ri'lt.  I  .iini[i  .  \i  J2H,  Niitii  (■  tif  .Xiiyust 
111,   li|<t'l  I  UlK    I't'C)  Cnnip     (()_■  IJOOOI) 

PART  774— AMENDED 

Supplement  No.  1  to  Part  774 — 
Amended 

2    In  Supplement  No.  1  to  pari  774 
(the  Commerce  (Control  List).  (Category 
;i — Eleitronics.  Export  Control 
Classification  Number  (ECCN)  3A001  is 
amended  by  ^evlsln^  the  License 
Kxceptions  section  to  read  as  follows: 

.lAOOl  Klectronit  components,  as 
follows  (see  List  of  Items  Controlled) 


License  Exceptions 

l.VS  N'A  for  MT 

.S  1.^)00  .f.XOOl  ( 

.SiOOO   :iAO(ll  b  1,  b.2,  b  A.   (1.   e  and   f 

S')()0().  .JAOOl  a.  and   b  4  to  b  7 

CHS    \es,  except  .lAOOl  a  1  ah  l.b^to 

b  7.    1    to    f 
CI\'    Yes.  ex(  ept  lAOOl  a  1,  .i  ^,  a  :ra 

(tor  priK  essors  with  a  CTl'  greater 

tti.ui  4.')00  Mtops),  a  .'i,  at),  a  4,  a  10, 

.ind  a  1 2.   11.   (  .   d.   e,  and    f 
*  «  •  *  • 

A    In  .Supplement  No    1  to  ()art  774 
(the  (  jimmeri  e  ( iontrol  List),  ( iategorv 
4 — Computers,  Lx|)ort  ( .ontrol 
Classifii  atioii  Number  (LCC.N)  4.-\00:<  is 
.iiiierided  In  revising  the  License 
Lxc  eptions  sec  tion  to  riMcl  as  follows 

4.\l)01        Digital  c  oiiifiulers", 
I'lei  tronic   .issembiies  ',  and  related 
I'cpiipiiifiit  tberetor   anci  specially 

designed  c  onipoili'Ilts  ttierefor 

Lii.en.se  Exceptions 

1,\S   .S^)000,  N  A  for  MT.ind  digital' 
c  omputers  c  ontrolled  b\  4.-\00Lb  and 

h.iving  .1  CTl'  exi ling  10,000 

MTOI'.S.  or    I'lec  troiiic  asM-inblies' 
I  ontrolled  ))\  4.\00/l  c   ,iiid  c  apable  of 
•  ■nlianc  ing  pertormanc  e  h\ 
aggregation  of  "c  oniputing  elements" 
so  ill, it  the  I  rri'  of  the  aggreg.ition 
exi  e.-ds  KI.OOO  MTOPS 

CBS    'les,  for  4AI)(H  d,   e,  and   g  and 
speci.ilK   designed  1  omponeilts 
therefcir.  exported  sep.ir.lteU   or  as 

p.irt  ot  .1  s\  stem 
(    ri'   ^  es   tor  c  omputers  c  ontrolled  b\ 
4,\liOCi,   I)  ,uid   {,  to  the  exclusion  of 
other  tec  finic  al  parameters,  with  the 
exception  of  parameters  specified  as 
controlled  lor  Missile  Tec  hnolog\- 


(MT)  cfjncerns  and  4A003,e 
(equipmt'nt  performing  anaiog-to- 
digital  or  digital-to-analog 
conversions  exceeding  the  limits  of 
3A001  a  5.a)   See  (»  740.7  of  the  EAR. 

CIV;  Yes.  for  4A003.d  (having  a  3-D 
vectfir  rate  less  than  or  equal  to  100 
M  vectors/sec).  ,e.  and  ,g, 

•         «         *         *         * 

Drflfd    lime  H    2000 
R.  Ro^er  Majak, 

A!>sistijnt  Sf( Tftan,  tur  Hxport 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  175 
[Docket  No.  92F-0443] 

Indirect  Food  Additives:  Adheslves 
and  Components  of  Coatings; 
Tectinical  Amendment 

AGENCV:  Food  and  Drug  Administration. 

HHS 

ACTION:  F'lnal  rule;  technical 

amendment 


SUMMARY:  Tlie  Food  and  Drug 
.Xdministration  (FDA)  is  amending  its 
food  additives  regulations  to  correct  two 
typographical  errors  in  the  Chemical 
Abstrac  ts  Servi(;e  (CAS)  registry 
number  This  doc  ument  (;orrects  tht)se 
errors 

DATES:  This  rule  is  effec  live  lune  13, 
1^000 

FOR  FURTHER  INFORMATION  CONTACT: 

lulius  Smith,  (Center  fur  Food  Safety  and 
A[)plied  Nutrition  (HP\S-215).  Food  and 
Drug  Administration,  200  C  St   S\V.. 
Washington.  DC  20204.  202^18-3091. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  February  11.  2000 
(h;5  FK  hHH9),  the  agency  amended  the 
food  additi\'e  regvilations  to  provide  for 
the  safe  use  of;  (1)  1 .2-dibromo-2.4- 
dicyanobutane.  and  (2)  a  mixture  of  5- 
(  hloro-2-nieth\l-4-isothiazolin-3-one 
and  2-melhyl-4-isothiazolin-3-one. 
optionally  c;ontaining  magnesium 
nitrate,  as  antimicrobial  agents  in 
emulsion-based  silicone  c:oating 
formulations  The  CAS  registry  number 
for  2-methyl-4-isothiazol-3-one  was 
inc:orrectly  published.  The  agency  is 
amending  both  21  CFR  175,300  and 
1  7.T  320  to  c orrect  those  errors. 

List  of  Subiects  in  21  CFR  Part  175 

Adhesives,  Food  additives.  Food 
pac  Paging. 


Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs.  21  CFR  part  175  is 
amended  as  follows: 

PART  175— INDIRECT  FOOD 
ADDITIVES:  ADHESIVES  AND 
COMPONENTS  OF  COATINGS 

1,  The  authority  citation  for  21  CFR 
part  175  continues  to  read  as  follows: 


Authority:  21  U.S.C.  321,  342,  348,  379e. 

§175.300    [Amended] 

2.  Section  175.300  Resinous  and 
polymeric  coatings  is  amended  in 
paragraph  (b)(3)(xxxiii),  under  the  entry 
•■5-Chloro-2-methyl  *   *   *".by 
removing  "(CAS  Reg.  No.  2628-20-4)" 
and  adding  in  its  place  "(CAS  Reg.  No. 
2682-20-4)". 


3.  Section  175.320  is  amended  in  the 
table  in  paragraph  (b)(3)  by  revising  the 
entry  under  item  (iii)  for  "5-Chloro-2- 
methyl-4-isothiazolin-3-one"  under  the 
headings  "List  of  substances"  and 
"Liiritations"  to  read  as  follows: 

§175.320    Resinous  and  polymeric 
coatings  for  polyolefin  films. 

***** 

(b)*   *   * 
(3)  *    *    * 


List  of  substances 


Limitations 


(ill)  Adjuvants  (release  agents,  waxes,  and  dispersants): 


5-Chloro-2-methyl-4-isothia2olin-3-one  (CAS  Reg.  No  26172-55-^) 
and  2-methyl-4-JsothJazolin-3-one  (CAS  Reg.  No.  2682-20-4)  mix- 
ture, at  a  ratio  of  3  parts  to  1  part,  respectively,  manufactured  from 
methyl-3-mercaptopropionate  (CAS  Reg.  No.  2935-90-2)  and  option- 
ally containing  magnesium  nitrate  (CAS  Reg.  No  10377-60-3)  at  a 
concentration  equivalent  to  the  isothiazolone  active  Ingredients 
(welghf  weight). 


For  use  only  as  an  antimicrobial  agent  In  emulsion-based  silicone 
coatings  at  a  level  not  to  exceed  50  milligrams  per  kilogram  (based 
on  isothiazolone  active  ingredient)  in  the  coating  formulation 


Uatecf:  lune  7.  2000. 

William  K.  Hubbard. 

Senior  Assoriatf  CoinmissiontT  for  Paliry, 
Planning,  and  Legislation 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  880 
[Docket  No.  99N-2099] 

General  Hospital  and  Personal  Use 
Devices;  Classification  of  the 
Subcutaneous,  Implanted, 
Intravascular  Infusion  Port  and 
Catheter  aruj  the  Percutaneous, 
Implanted,  Long-term  Intravascular 
Catheter 

AGENCY:  Food  and  Drug  Administration. 

HHS, 

ACTION:  Final  rule. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  classifying  the 
subcutaneous,  implanted,  intravascular 
(IV)  infusion  port  and  catheter,  and  the 
percutaneous,  implanted,  long-term  FV 
catheter  intended  for  repeated  vascular 
access  into  class  II  (special  controls). 
This  action  is  being  taken  to  establish 


sufficient  regulatory  controls  that  will 
provide  reasonable  assurance  of  the 
safety  and  effectiveness  of  these  devices. 
DATES:  This  rule  is  effective  July  13, 
2000. 

FOR  FURTHER  INFORMATION  CONTACT:  M. 

Patricia  Cricenti,  Center  for  Devices  and 
Radiological  Health  (HFZ^SO),  Food 
and  Drug  Administration,  9200 
Corporate  Blvd.,  Rockville,  MD  20850, 
301-594-1287. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Federal  Food.  Drug,  and  Cosmetic 
Act  (the  act)  (21  U.S.C.  301  et.  seq.).  as 
amended  by  the  Medical  Device 
Amendments  of  1976  (the  1976 
amendments)  (Public  Law  94-295),  the 
Safe  Medical  Devices  Act  of  1990  (the 
SMDA)  (Public  Law  101-629),  and  the 
Food  and  Drug  Administration 
Modernization  Act  of  1997  (FDAMA) 
(Public  Law  105-115),  established  a 
comprehensive  system  for  the  regulation 
of  medical  devices  Intended  for  human 
use.  Section  513  of  the  act  (21  U.S.C. 
360c)  established  three  categories 
(classes)  of  devices,  depending  on  the 
regulatory  controls  needed  to  provide 
reasonable  assurance  of  their  safety  and 
effectiveness.  The  three  categories  of 
devices  are  class  I  (general  controls), 
class  11  (special  controls),  and  class  111 
(premarket  approval). 

Under  section  513  of  the  act,  devices 
that  were  in  commercial  distribution 


before  May  28,  1976  (the  date  of 
enactment  of  the  1976  amendments), 
generally  referred  to  as  preamendments 
devices,  are  classified  after  FDA  has:  (1) 
Received  a  recommendation  from  a 
device  classification  panel  (an  FDA 
advisorv'  committee);  (2)  published  the 
panel's  recommendation  for  comment, 
along  with  a  proposed  regulation 
classifying  the  device:  and  (3)  published 
a  final  regulation  classifying  the  device. 
FDA  has  classified  most 
preamendments  devices  under  these 
procedures. 

Devices  that  were  not  in  commercial 
distribution  prior  to  May  28.  1976. 
generally  referred  to  as  postamendments 
devices,  are  classified  automatically  by 
statute  (section  513(f)  of  the  act)  into 
class  III  without  any  FDA  rulemaking 
process.  Those  devices  remain  in  class 
III  and  require  premarket  approval, 
unless  and  until:  (1)  The  device  is 
reclassified  into  class  I  or  II;  (2)  FDA 
issues  an  order  classifying  the  device 
into  class  I  or  II  in  accordance  with 
section  513(f)(2)  of  the  act,  as  amended 
by  FDAMA;  or  (3)  FDA  issues  an  order 
finding  the  device  to  be  substantially 
equivalent,  in  accordance  with  section 
513(i)  of  the  act,  to  a  predicate  device 
that  does  not  require  premarket 
approval.  The  agency  determines 
whether  new  devices  are  substantially 
equivalent  to  previously  offered  devices 
by  means  of  premarket  notification 
procedures  in  section  510(k)  of  the  act 
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(Jl  ISC    !t.()(k))  .iiui  2\  CFK  part  H()7 
lit  the  ri'y;iilaliiins 

A  prtMiiit'iHlmt'iits  (ifvii  ('  th.it  has 
hi'i'W  (  Irfssififil  uitd  I  l.tss  III  iiiav  hi- 
iiiarkt'ft'<j.  hv  im'aiis  of  prt'iiiarki-t 
n<itifi(  alKin  prix  t'lliirt's,  vvithmit 
siitimissioii  of  a  [iri'inarkft  ajiproval 
,ip|)li(  atioii  (I'M.M  until  F'DA  issues  .i 
final  rcijiilatioii  unilcr  sf(  tion  5  15(h)  of 
thi'  a(  t  [2\  I '  .S  ( :    m(h'(h))  rcquirui^ 
(irt'inarkt'f  .ipprov.il 

C.imsistfiit  with  the  ai  t  and  tlu* 
rfmilations.  FDA  i onsultt'd  with  the 
(it-ncral  Hosj)ital  and  I'l-rsonal  I  sc 
Devices  Paiifl  (the  Panel),  an  FDA 
advisnrv'  committee.  re>'ardinn  the 
t  las.sifi(  ation  ot  these  devii  es 

II.  Regulatory  Hi.slury  of  the  Devices 
In  the  Federal  Re^i-ster  of  ()<  toiler  1. 

1444  (H4  FK  5.1244).  FDA  i.ssiied  a 
proposed  rule  to  (  lassifv  the 
siihi  utaneoiis.  iniplantefl.  I\'  infusion 
port  and  catheter   <iiid  the  pen  utaneous. 
implanted,  lonvjteriii  IV'  ( .itheter 
intended  for  rejieated  v<is(  ul.ir  at  rnss 
into  I  lass  II    Interested  persons  were 
Kiven  lllltli  Dim  emher  M).   1444.  to 
comment  on  the  proposed  regulation 

in  14H().  when  other  general  hospit.il 
and  personal  use  devK  es  were  i  l.issified 
|4.'>  FK  (.4».7H.  Oi  toher  Jl     I'lHOI,  FI).\ 
was  not  aw.ire  liiat  tliese  two  v.isi  ular 
a(  (  ess  devices  (the  suh<  ut.iiienus 
implanted    |\'  iiitiismii  port  .mil  i  .itti«-ti'r 
.mil  the  [len  iit.iiieoiis.  impl.iiited    long 

term  IV'  I  .idli'lerl  llllelided  for  repr.iteil 

vascular  across  were  pre.iinendmetits 
devices.  ,\\u\  in.id\erfentU  oiiutled 
I  l.issifviiii;  them 

FD.V  ret  eneil  iiiir  i  ninmeilt  trnlll  .1 

nianuf.K  turer  w  hn  i  niu  urreii  with  the 
prt)p().sr!d  rule  to  classdv  the  devK  es 
into  (  lass  II   I'D.V  .igrees  with  die 
I  iimment 

III.  Summarv  ut  Final  Rule 

H.ised  on  lh>'  I'.uii'l  s  ret  ommendatioii 
(Kef    1)   FDA  IS,  l.issitviiig  the 
suhcut.iiieous.  impl.mti'd    IV'  intusioii 
[)ort  ,ui(l  I  .Itheter  .llld  the  pen  lll.llieous 
im(ilanled.  long  term  IV'  i  .itlieter 
intended  for  repeated  vascular  <n  (  ess 
into  (  lass  II    I''D.\  h.is  determined  tli.it 
existing  prem.irket  nntitu  .itioii  FI).\ 
guidanc  e  doc  umenis,    ( iuid.tm  e  on 
'ilO(k)  Sidimissions  lor  Impianted 
Infusion  Ports  "  (Kef  2)  .mil   '( .iiiil.iiit  e 
on  Pn'inarkel  Notifii  atn.n  I'MDlklJ 
•Suhmission  for  .Short   I'erm  .ind  Long 
T»"rm  Intrav.i.s(  ular  (iathelers    (Kel    () 

.ire  .lde(|u.ite  speci.il  controls  (  apallle  of 
pro\  idmg  reason. itile  .issur.iiK  e  ot  s,ifet\ 
.md  etfe(  tiveiiess  w  ith  reg.ird  to  the 
identified  risk-s  to  lieallh  ot  these 
devices.  The  Panel  also  ret  ommemled 
including  the  presi  ription  si.itemeni 
(*»H()1    104  (JI  (IK  HOI    104)1  .IS  .1  sfiet  i.il 
control    Met  .iiise  this  prest  rijition 


statement  is  alreadv  required  hv 
«^  HOI  104,  FDA  helieves  it  is 
unne<:essarv  to  list  prescription  laheling 
.is  a  special  i ontrol  for  these  devices 

IV.  Summary  of  the  Reason.s  for  the 
Recommendations 

Tlierefore.  under  section  5  1  :<  of  the 
.!(  t,  FlIA  IS  adopting  the  summarv  of 
re.isons  for  the  Panel's  uh    mmendatinn 
and  the  sanunar\  of  data  upon  which 
the  Panel's  re(  cmimendation  is  hased 
(Kef  1).  and  it  is  also  adopting  the 
assf'ssment  of  the  risks  to  public  health 
stated  III  the  proposed  rule  pufilished  on 
October  1.  1444  Furthermore.  FDA  is 
issuing  this  final  rule  which  classifies 
the  generu  tvpes  of  devK  es.  the 
siitx  utaneous.  im[ilanted.  IV  infusion 
port  and  (  atlu'ter.  and  the  percutaneous. 
im()lanted.  long  term  IV  catheter 
intended  for  repeated  vascular  access 
into  class  II 

V.  Knvironmental  Impact 

The  ageni  \  has  determined  under  21 
CFK  25  .14(h)  that  this  action  is  of  a  tvpe 
th.it  does  not  individuallv  or 
(  umul.ifively  have  a  significant  effect  on 
the  human  environment  Therefore. 
ni'itfier  .111  environmental  assessment 
nor  di\  en\  ironment.il  impact  statement 
IS  required 

VI.  .Analysis  of  Impacts 

FD,-\  h.is  examined  the  iinpa(.ts  of  the 
tiii.il  rule  under  Fxei  utive  Order  128Bfi. 
.iiid  ttie  Kegulatorv  Flexibilitv  .-Vet  (5 

I  S(     (>{)  1-t)  12)  (as  amended  hv  subtitle 

II  111  the  .Small  Pusiness  Kegulatorv 

1- .unless  .\(\  ot  144»i  O'uhlu   Luv  104- 
1211)   .ind  the  1  nfunded  Mandates 
Keforni  A(  t  of  1445  (Publu   Law  104-4) 
hxei  ulive  Order  12H6<>  directs  agent;ius 
to  assesh  all  losts  and  benefits  of 
,iv,iilab|e  regul.itor\  .ilternatives  and, 
v\  hen  regulation  is  net  essarv,  to  select 
regul.ilorv  approaches  that  maximize 
net  lienefits  (in(  hiding  potential 
e(  onomii  .  environmental,  publit  fieallh 
.llld  s,itet\    .tnd  other  adv.uitages, 
distributive  impai  ts.  and  e(]uitv)   The 
.iv;eni  V  believes  that  this  final  rule  is 
c  oiisistenl  with  the  regulatorv 
philosophv  .111(1  prim  iples  identified  in 
the  Kxe<  utive  Order  In  addition,  the 
tiii.il  rule  IS  not  ,1  significant  regulatorv 
.11  In  in  as  defined  bv  the  Executive  Order 
.llld  so  is  not  siib)e(  f  to  review  under  the 
Lxei  uliv»'  Order 

The  Kegulatorv  Fle.xibility  Act 
requires  agent  les  to  analvze  regulatory 
options  that  VMiuld  minimize  anv 
Mgnifit  .iiit  imp.ict  of  a  rule  on  small 
I'litilies   As  uni  lassified  tievices.  thi'se 
devices  are  alreadv  sublet  t  to  premarket 
notific.ition  and  the  general  labeling 
prov  isitms  of  the  at  t    FD.'V.  therefore, 
behevfs  that  t  lassific:ation  in  class  II 


with  premarket  notification  guidances 
as  special  controls  will  impose  no 
significant  economic  impact  on  any 
small  entities.  The  agency  therefore 
certifies  that  this  final  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  In 
addition,  this  final  rule  will  not  impose 
costs  of  SlOO  million  or  mtjre  on  either 
the  private  sector  or  State,  local,  and 
tribal  governments  in  the  aggregate,  and 
therefore  a  summary  statement  or 
analysis  under  section  202(a)  of  the 
Unfunded  Mandates  Reform  Act  of  1945 
is  not  nnjuired. 

VII.  Federalism 

FDA  has  analyzed  this  final  rule  in 
accordance  with  the  principles  set  forth 
in  Executive  Order  131,12  FDA  has 
determined  that  the  rule  does  not 
contain  policies  that  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  National 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
rt>sponsibilities  among  the  various 
levels  of  government  Accordingly,  the 
agency  has  concluded  that  the  rule  does 
not  contain  policies  that  have 
federalism  implications  as  defined  in 
the  order  and.  consequently,  a 
federalism  summary  impact  statement  is 
not  recjuired 

VIII.  Paperwork  Reduction  Act  of  1995 

P'DA  cone  ludes  that  this  final  rule 
c  tintains  no  collections  of  information. 
Therefore,  t  learance  bv  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  .^ct  of  1445  is  not 
required 

IX.  References 

The  following  references  have  been 

placed  on  displav  m  the  Dockets 
Management  Branch  (HFA-305).  Food 
and  Drug  .Administration.  5630  Fishers 
Lane,  rm    1061.  Rockville,  MD  20852. 
These  references  may  be  seen  by 
interested  persons  between  9  a.m.  and  4 
p.m  .  Monday  through  Friday. 

1  (General  Hospital  and  Personal  Use 
Devit es  Panel,  thirtieth  meeting, 
transcript.  Marc;h  11.  1996. 

2  "Cuidanc:e  on  510{k)  Submissions 
for  Implanted  Infusion  Ports."  FDA, 
October  1490 

3  "Guidance  on  Premarket 
Notification  i510(k)I  Submission  for 
Short-Term  and  Long-Term 
Intravascular  Catheters.  "  FDA.  March 
1995 

List  of  Subjects  in  21  CFR  Part  880 

Medical  devices. 

Therefore,  under  the  Federal  Food, 
Drug,  and  (Cosmetic  Act  and  under 
authority  delegated  to  the  C^ommissioner 


of  Food  and  Drugs.  21  CFR  part  880  is 
amended  as  follows: 

PART  880— GENERAL  HOSPITAL  AND 
PERSONAL  USE  DEVICES 

1.  The  authority  citation  for  21  CFR 
part  880  continues  to  read  as  follows: 

Authority:  21  U.S.C.  3.51.  360.  360c.  360e. 
360),  371. 

2.  Section  880.5965  is  added  to 
subpart  F  to  read  as  follows: 

§880.5965    Suticutanaous,  implanted, 
intravascular  infusion  port  and  cattteter. 

(a)  Identification.  A  subcutaneous, 
implanted,  intravascular  infusion  port 
and  catheter  is  a  device  that  consists  of 
a  subcutaneous,  implanted  reservoir 
that  connects  to  a  long-term 
intravascular  catheter.  The  device 
allows  for  repeated  access  to  the 
vascular  system  for  the  infusion  of 
fluids  and  medications  and  the 
sampling  of  blood.  The  device  consists 
of  a  portal  body  with  a  resealable 
septum  and  outlet  made  of  metal, 
plastic,  or  combination  of  these 
materials  and  a  long-term  intravascular 
catheter  is  either  preattached  to  the  port 
or  attached  to  the  port  at  the  time  of 
device  placement.  The  device  is 
available  in  various  profiles  and  sizes 
and  can  be  of  a  single  or  multiple  lumen 
design. 

(b)  Classification.  Class  n  (special 
controls]  Guidance  Document: 
"Guidance  on  510(kj  Submissions  for 
Implanted  Infusion  Ports,"  FDA  October 
1990. 

3.  Section  880.5970  is  added  to 
subpart  F  to  read  as  follows: 

1880.5970    Psreutan«ous,  implanted,  long- 
term  intravaecuiar  catlMlsr. 

(a)  Identification.  A  percutaneous, 
implanted,  long-term  intravascular 
catheter  is  a  device  that  consists  of  a 
slender  tube  and  any  necessary 
connecting  fittings,  such  as  luer  hubs, 
and  accessories  that  facilitate  the 
placement  of  the  device.  The  device 
allows  for  repeated  access  to  the 
vascular  system  for  long-term  use  of  30 
days  or  more,  and  it  is  intended  for 
administration  of  fluids,  medications, 
and  nutrients;  the  sampling  of  blood; 
and  monitoring  blood  pressure  and 
temperature.  The  device  may  be 
constructed  of  metal,  rubber,  plastic, 
composite  materials,  or  any 
combination  of  these  materials  and  may 
be  of  single  or  multiple  lumen  design. 

(b)  Classification.  Class  II  (special 
controls)  Guidance  Document: 
"Guidance  on  Premarket  Notification 
[510(k)]  Submission  for  Short-Term  and 
Long-Term  Intravascular  Catheters." 


Dated:  May  23.  2000. 
Linda  S.  Kahan, 

Deputy  Director  for  Regulations  Policy.  Center 
for  Devices  and  Radiological  Health. 
|FR  Doc:.  00-14698  Filed  6-12-00;  8:4.5  am] 
BILUNG  CODE  41 60-01 -f 


DEPARTMENT  OF  THE  INTERIOR 
Minerals  Management  Service 

30  CFR  Part  206 
RIN1010-AC09 

Approved  Publications  and  Tables  for 
Use  in  Applying  Revised  Royalty 
Valuation  Regulations  for  Federal  Oil 

AGENCY:  Minerals  Management  Service, 

Interior. 

ACTION:  Notice  of  approved 

publications. 

SUMMARY:  As  required  by  revised 
Federal  oil  valuation  regulations,  the 
Minerals  Management  Service  (MMS) 
has  approved  three  spot  price 
publications  that  royalty  payors  should 
use  to  value  oil  produced  from  Federal 
leases  not  sold  at  arm's  length. 
EFFECTIVE  DATE:  June  1,  2000. 
ADDRESSES:  See  FOR  FURTHER 
INFORMATKm  CONTACT  section  below. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Domagala,  Royalty  Valuation 
Division,  Royalty  Management  Program, 
Minerals  Management  Service,  P.O.  Box 
25165,  Mail  Stop  3151,  Denver, 
Colorado  80225,  telephone  number 
(303)  275-7255  or  fax  number  (303) 
275-7227. 

SUPPLEMENTARY  INFORMATION:  MMS 
published  its  revised  regulations 
establishing  oil  value  for  royalty  due  on 
Federal  leases  in  the  Federal  Register 
on  March  15,  2000  (65  FR  14022), 
effective  June  1 ,  2000.  The  primary 
changes  in  the  revised  regulations  affect 
Federal  lessees  who  value  oil  not  sold 
at  arm's  length.  The  rule  provides  that 
the  primary  means  of  valuing  crude  oil 
not  sold  at  arm's  length  is  an  adjusted 
spot  price,  except  in  the  Rocky 
Mountain  Region,  where  use  of  an 
adjusted  spot  price  for  valuation 
purposes  is  the  third  valuation 
benchmark  (30  CFR  206.103(h)(4))(65 
FR  14091).  The  applicable  spot  price  is 
the  one  for  the  oil  most  closely 
representing  the  lease  production  in 
terms  of  physical  proximity  and  quality 
parameters.  The  lessee  may  select  the 
spot  price  from  any  MMS-approved 
publication;  however,  once  the  lessee 
selects  a  publication  for  a  geographical 
area  (California/Alaska,  the  Rocky 
Mountain  Region,  or  the  rest  of  the 


country),  it  must  continue  to  use  that 
same  publication  for  2  years  in  that  area. 

In  §206.104  of  the  final  rule  (65  FR 
14092)  for  establishing  oil  value  for 
royalty  due  on  Federal  leases.  MMS 
explained  that  "approved  publications" 
must  be: 

(1)  Publications  buyers  and  sellers 
frequently  use: 

(2)  Publications  frequently  mentioned 
in  purchase  or  sales  contracts; 

(3)  Publications  that  use  adequate 
survey  techniques,  including 
development  of  spot  price  estimates 
based  on  daily  surveys  of  buyers  emd 
sellers  of  Alaska  North  Slope  (ANS)  and 
other  crude  oil;  and 

(4)  Publications  independent  from 
MMS,  other  lessors,  and  lessees. 

Additionally,  MMS  established  that: 

(1)  Any  publication  may  petition 
MMS  to  be  added  to  the  published  list 
of  acceptable  publications. 

(2)  MMS  vml  reference  the  tables  a 
lessee  must  use  in  the  approved 
publications  to  determine  the  associated 
index  prices. 

(3)  MMS  may  revoke  its  approval  of 
a  particular  publication  if  it  determines 
that  the  prices  published  in  the 
publication  do  not  accurately  represent 
spot  market  values. 

MMS  has  verified  that  the 
publications  listed  below  meet  approval 
criteria  based  on  input  from  staff  of  the 
publication  itself,  as  well  as  information 
from  marketers,  auditors  and  industry 
consultants.  MMS  also  examined  and 
compared  historical  published  spot 
prices  from  all  three  of  the  approved 
publications  to  ensure  comparability 
and  consistency.  The  approved 
publications  and  applicable  tables  are  as 
follows: 

•  Piatt's  Oilgram  Price  Report  (The 
same  spot  prices  appear  in  Piatt's  Global 
Alert,  Piatt's  Crude  Oil  Marketwire,  and 
the  soon-to-be-published  Piatt's  U.S. 
Crudewire.)  Use  the  spot  prices  found  in 
the  "Crude  Price  Assessments"  section. 

•  Petroleum  Argus  Americas  Crude 
(The  same  spot  prices  appear  in  Argus 
Crude,  Argus  Americas  Crude  Datafile, 
Argus  Crude  Datafile.)  Use  the  spot 
prices  foimd  in  the  "WTI  Gushing,"  "US 
Gulf  Coast,"  "US  Midcontinent,"  and 
"US  West  Coast"  sections. 

•  Bloomberg  Oil  Buyers  Guide 
Petroleum  Price  Supplement  (The  same 
spot  prices  appear  on  the  Bloomberg 
Energy  Web  Site,  and  in  Bloomberg 
Professional.)  Use  the  spot  prices  found 
in  the  "Worldwide  Crude  Price 
Snapshot"  section. 

If  any  of  these  entities  use  identical 
spot  price  quotes  in  other  of  their 
publications  or  distributions  (such  as 
electronic  bulletin  boards,  newsletters, 
etc.),  they  are  also  approved.  MMS  will 
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nioriitur  these  thn^e  publications  to 
eiisurp  that  thoy  i:i)ntiiuii'  In  m«'t't  th*' 
approval  criteria 

Reprt'sciitativcs  of  .iin  otiicr 
public.ition  who  wish  to  obtain  MMS 
approval  of  their  piibluation  inav 
contact  MMS  at  the  address  shown 
above  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section 

D.iU'd    hirif  f),  :iOOO. 
I.ucy  Querques  Uenetl. 

AssiK  Hilr  Dim  tnr  Im  Hii\iill\  SUunii;riiirnt 
jKK  l)<i<  ()(>-  1477H  fil.-.i  tv-lJ-^lO;  8:45  ami 
BtLLINO  CODE  4310-MR-P 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 

[CGD05-00-016] 

RIN2115-AA97 

Safety  Zone;  Chickahomlriy  River,  VA 

agency:  Coast  CJuard.  DOT 
ACTION:  Temporarv  final  rule. 


SUMMARY:  The  Coast  Ciianl  is 
establishing;  .i  temporarv  s.tfetv  zone  for 
the  Two  Rivers  \'<(cht  Club  fireworks 
display  to  be  held  at  Marrt^t's  I'oint  at  thi" 
mouth  of  the  Chickahonunv  River. 
Willi<iriisbur>;.  Vir^ini.!  This  at  tion  will 
restrit  t  vessel  traffic   on  the 
Chickahonunv  River  within  a  .SOO  fool 
radius  of  the  fireworks  displ.iv.  which 
will  be  fired  from  shore  The  safetv  /one 
is  ne<  essary  to  protect  manners  ,in<i 
spe(  t.ttors  from  the  ha/.ards  associated 
with  the  fireworks  display 
DATES:   This  rule  IS  effe(  ti\e  from  H  p  m 
until  1  I    U)  p  Ml   on  lulv  4,  Jl)(H) 

ADDRESSES:  >'ou  ma\  mail  i  omments 
ami  related  m.iterial  to  CSC( i  Marine 
.Safetv  Offii  e  Ham[)toll  Roads.  JDl) 
Cranbv  .Street.  Norfolk.  V'A.  or  (leli\er 
them  to  the  same  address  between  H 
.1  m.  <i\u\  4  p  III  .  Mondav  through 
FridriN  .  ex(  t-pt  Federal  Holid.i\  s    1  ,S( '.{ , 
Marine  S.ifety  Offii  e  Hampton  Roads 
maintains  the  publu  docket  for  this 
rulemaking  Comments  and  materials 
rei  eived  from  the  public  .  as  well  as 
dot  umerits  indit  atetl  in  this  preamtile  as 
bein^  available  in  the  dot  ket.  will 
become  part  of  this  tloiket  <intl  will  Ix- 
available  for  inspei  tion  or  t  op\  inv;  at 
the  above  atltlress  betvv(>en  H  a  m   and  4 
p  m  .  Montiay  through  Fridav.  exit'pt 
P'ederal  holid.ivs 

FOR  FURTHER  INFORMATION  CONTACT: 

Chief  I'ettv  Offiifr  Rodilv  Corr,  projet:t 
offit.ir.  CStX;  Marine  .Safety  Offitf 
Hampton  Roatls.  telephone  number 
(7S7)  441-:i290. 


SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

Although  this  rule  is  being  published 
as  a  temporary  final  rule  without  prior 
notice,  an  opportunity  for  public 
comment  is  nevertheless  desirable  to 
ensure  the  rule  is  both  reasonable  and 
workable   Acct)rdingly.  we  encourage 
you  to  submit  comments  and  related 
material   If  you  do  so.  please  include 
your  name  and  address,  identify  the 
docket  number  (CGD05-00-016). 
indicate  the  specific  section  of  this 
dot:ument  to  which  each  comment 
applies,  and  give  the  reason  for  each 
tiimment.  Please  submit  all  comments 
and  related  material  in  an  unbound 
format,  no  larger  than  8  3  by  1 1  inches, 
suitable  for  copying.  If  you  would  like 
to  know  if  they  reacheti  us.  please 
entdose  a  stampeti.  self-addressed 
postcard  or  envelope. 

Regulatory  Information 

We  did  not  publish  a  notice  td 
proposed  rulemaking  (NPRM)  ft)r  this 
regulation   Under  .3  I.'  .S  C  5.S3(b)(B).  the 
Coast  (iuard  finds  that  good  f:au.se  exists 
for  not  publishing  an  NPRM  We  were 
not  notifietl  of  the  event  with  sufficient 
time  to  publish  an  NPRM.  alltiw  for 
(  omments.  ami  publish  a  final  rule  in 
suffit.ient  time  to  allow  notit;e  to  the 
publit:  for  the  firewtirks  display  In 
previous  vt^ars,  this  event  antl  similar 
ones  have  been  held  without  int  ident 
anil  withtiut  t.omment  from  the  public 
regarding  the  (^oast  (iuariis 
est.iblishment  of  limited  safety  ztjnes 
.iround  fireworks  displays. 

Backjtround  and  Purpose 

The  (!oasl  (luartl  is  establishing  a 
temporar\-  safety  zone  for  the  Two 
Ri\frs  ^'acht  Club  fireworks  display  to 
be  hell!  at  Barret's  F'oint.  at  the  mouth 
of  the  {;hit  kahominv  River. 
Willi, imsburg.  Virginia  The  safety  ztme 
will  restrit  t  vessel  traffit  on  the 
(  hii  kahonunv  Ri\'er  within  a  ."iDO-foot 
raiiius  of  the  fireworks  display,  whit  h 
will  be  firetl  from  shore,  in  approximate 
position  :r    14,srN,()7f)   .S2  1()'\V 
The  safet\  zime  IS  net fssarv  to  prt)t*H:t 
manners  and  spectators  from  the 
h.izarils  associatetl  with  the  fireworks 
disjilav 

The  safety  zone  is  effective  from  8 
p  m   until  n.iO  p  m   on  lulv  4.  2000 
,\dtlitional  publit  notifitiatitins  will  hv 
inaile  prior  to  the  event  via  marine 
information  l)roadt:asts 

Regulatory  Evaluation 

This  rule  is  not  a  "signifit:ant 
regulatt)ry  at :tit)n"  untlt^r  se<:fit)n  3(f)  of 
Executive  Order  1286fi  and  does  nt)t 
require  an  assessment  tif  potential  costs 


and  benefits  under  section  6(a)(3)  of  that 
Order,  The  Office  t)f  Management  and 
Budget  has  not  reviewed  it  under  that 
Order,  It  is  not   "significant"  under  the 
regulator.'  policies  and  procedures  of 
the  Department  of  Transportation  (D(3T) 
(44  PR  11040;  February  26,  1979).  This 
temporary  final  rule  only  affects  a 
limited  area  for  three  and  a  half  hours, 
alternative  routes  exist  for  maritime 
traffic,  and  advance  notification  via 
marine  information  broadcasts  will 
enable  mariners  to  plan  their  transit  to 
avoid  entering  the  restricted  area.  The 
Coast  Guard  expects  the  economic 
impact  of  this  rule  to  be  so  minimal  that 
a  full  regulatory  evaluation  under 
paragraph  10(e)  of  the  regulaton,' 
policies  and  procedures  of  the  DOT  is 
unnecessary. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  IJ.S.C,  601  et  seq.).  the  Coast  Guard 
considered  whether  this  rule  would 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  nt)t 
dominant  in  their  fields,  and 
gt)vernmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  (]oast  Guard  certifies  under  5 
C  S  C;   605(b)  that  this  rule  will  not  have 
a  signifit  ant  et;onomic  impact  on  a 
substantial  number  of  small  entities. 

This  rule  will  affect  the  following 
entities,  some  of  which  might  be  small 
entities  the  owners  or  operators  of 
vessels  intending  tt)  operate  or  ant  hor  in 
portions  of  the  Chickahf)miny  Riv(>r 
within  500  feet  of  a  shoreside  fireworks 
display  at  Barret's  Point,  lt)cated  at  the 
mouth  of  the  Chii:kahominy  River  in 
apprt)ximate  position  37    14.51'  N.  076 
52  10' W. 

This  safetv  zone  will  not  have  a 
signifit  ant  ectmomit  impact  on  a 
substantial  number  of  small  entities  for 
the  ftillowing  reasons:  This  temporary 
final  rule  tinlv  affects  a  limited  area  for 
three  and  a  half  hours,  alternative  routes 
exist  for  maritime  traffic,  and  advani:e 
nt)tificatit)n  via  marine  informatit)n 
broadf  asts  will  enable  mariners  to  plan 
their  transit  to  avtiid  entering  the 
restrit:ted  area. 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
ft  spq.) 

Federalism 

We  have  analyzed  this  rule  under 
Executive  Order  13132  and  have 
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determined  that  this  rule  does  not  have 
implications  for  federalism  under  that 
order. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  governs 
the  issuance  of  federal  regulations  that 
require  unfunded  mandates.  An 
unfunded  mandate  is  a  regulation  that 
requires  a  state,  local,  or  tribal 
government  or  the  private  sector  to 
incur  direct  costs  without  the  Federal 
Government's  having  first  provided  the 
funds  to  pay  those  unfunded  mandate 
costs.  This  rule  will  not  impose  an 
unfunded  mandate. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045.  Protection  of 
Children  from  Envirorunental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  concern  an  environmental  risk 
to  health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  under  figure  2-1, 
paragraph  (34){g),  of  Commandant 
Instruction  M16475.1C.  this  rule  is 
categorically  excluded  from  further 
environmental  documentation.  This 
regulation  will  have  no  impact  on  the 
environment. 

List  of  Subjects 

Harbors.  Marine  safety,  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165— {AMENDED] 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authority:  33  I'.S.C.  1231;  50  U.S.C.  191; 
33  CFR  1.05-l(g).  6,04-1.  6.04-6.  anti  160.5; 


49  CFR  1.46.  Set  tion  165.100  is  also  issued 
under  authority  of  Sec.  311.  Pub.  L.  105-383. 

2.  Add  temporary  §  165.T05-G16  to 
read  as  follows: 

165.T05-013  Safety  Zone: 
Chickahominy  River.  Virginia. 

(a)  Location.  The  following  area  is  a 
safety  zone:  All  waters  of  the 
Chickahominy  River,  within  a  500-foot 
radius  of  a  shoreside  fireworks  display 
in  approximate  position  37^^14.51'  N. 
076°52.10'W. 

(b)  Captain  of  the  Port.  Captain  of  the 
Port  means  tlie  Commanding  Officer  of 
the  Marine  Safety  Office  Hampton 
Roads,  Norfolk,  VA  or  any  Coast  Guard 
commissioned,  warrant,  or  petty  officer 
who  has  been  authorized  to  act  on  his 
behalf. 

(c)  Regulations:  (1)  All  persons  are 
required  to  comply  with  the  general 
regulations  governing  safety  zones 
found  in  section  165.23  of  this  part. 

(2)  Persons  or  vessels  requiring  entry 
into  or  passage  through  this  safety  zone 
must  first  request  authorization  from  the 
Captain  of  the  Port.  The  Coast  Guard 
representative  enforcing  the  safety  zone 
can  be  contacted  on  VHF  marine  band 
radio,  channels  13  and  16.  The  Captain 
of  the  Port  can  be  contacted  at  telephone 
number  (757)  484-8192. 

(3)  The  Captain  of  the  Port  will  notif\- 
the  public  of  changes  in  the  status  of 
this  safety  zone  by  marine  information 
broadcast  on  VHF  marine  band  radio, 
channel  22  (157.1  MHz). 

(d)  Effective  Date:  This  section  is  in 
effect  from  8  p.m.  until  11:30  p.m.  on 
July  4.  2000. 

Dated:  June  5.  2000. 
J.E.  Schrinner, 

Captain.  U.S.  Coast  Guard.  Captain  of  the 
Port  Hampton  Roads. 

|FR  D(x:.  00-14858  Filed  6-12-00;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

34  CFR  Part  685 

William  D.  Ford  Federal  Direct  Loan 
Program 

AGENCY:  Department  of  Education. 
ACTION:  Final  regulations;  correction. 


SUMMARY:  On  November  1.  1999 
amendments  to  regulations  governing 
the  William  D.  Ford  Federal  Direct  Loan 
Program  were  published  in  the  Federal 
Register  (64  FR  59016).  This  document 
corrects  the  designation  of  the  section 
amended  in  item  24  and  adds  a  word 
inadvertently  dropped  from  §  685.306(a) 
as  amended  in  item  26  on  page  59044. 
The  change  made  in  item  24  should 
have  been  made  to  §  685.216,  rather 


than  to  §685.215,  because  §685.215  was 
previously  redesignated  as  §685.216  in 
separate  amendments  published  in  the 
same  issue  of  the  Federal  Register  (64 
FR  58969). 

DATES:  These  regulations,  as  corrected, 
are  effective  July  1 .  2000. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms 
Nicki  Meolo,  U.S.  Department  of 
Education.  400  Maryland  Avenue,  SW.. 
Room  3045,  Regional  Office  Building  3, 
Washington.  DC  20202-5346. 
Telephone:  (202)  708-8242.  If  you  use  a 
telecommunications  device  for  the  deaf 
(TDD),  you  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed  in 
the  preceding  paragraph. 
SUPPLEMENTARY  INFORMATION:  In  FR  Doc 
99-28315.  published  in  the  Federal 
Register  on  November  1 .  1999  (64  FR 
59016).  in  item  24  on  page  59044.  the 
reference  to  "Secrtion  685.215"  is 
corrected  to  read  'Section  685.216"  and 
the  number  and  heading  of  the  amended 
section  are  corrected  to  read  "§  685.216 
Consolidation."  In  item  26  on  page 
59044,  in  the  amended  text  of 
§  685.306(a).  in  the  third  column,  first 
line,  add  the  word  "portion  "  after  the 
word  "that"  and  before  the  word  "of." 

Electronic  Access  to  This  Document 

You  may  view  this  document  in  text 
or  Adobe  Portable  Document  Format 
(PDF)  on  the  Internet  at  either  of  the 
following  sites: 

http;."ot:fo. ed.gov/fedreg. htm 
http://www.ed.gov/news,  html 
To  use  the  PDF  you  must  have  the  .^dobe 
Acrobat  Reader,  which  is  available  free  at 
either  of  the  previous  sites  If  vou  have 
questions  abt-ut  using  the  PDF.  call  the  U.S 
Government  Printing  Offite  (GPO).  loll  free, 
at  1-888-293-6498:  or  in  the  Washington. 
DC  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  dot  ument 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  htfp:/'www. access. gpogovnara- 
index. html 

(Catalog  of  Federal  Domestic  Assistance 
Number:  84.268  William  D.  Ford 
Federal  Direct  Loan  Program) 

List  of  Subiects  in  34  CFR  Part  685 

Administrative  practice  and 
procedure.  Colleges  and  universities. 
Education.  Loan  programs — education. 
Reporting  and  recordkeeping 
requirements.  Student  aid.  Vocational 
education. 
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BILUNO  CODE  4000-01   M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Pari  62 

[WV— 6013«;  FRU-67 14-21 

Approval  and  Promulgation  of  State 
Air  Quality  Plana  for  Daalgnatad 
Facllltiaa  and  Pollutanta,  Waat 
Virginia;  Control  of  Emisalona  From 
Exiating  Hoapltal/Madlcal/lnfactloua 
Waata  Inclnarators 

AGENCY:  Enviroiunentdl  Prutectiun 

Agency  (EPA). 

ACTION:  Direct  final  rule. 


summary:  EPA  IS  approving  the  West 
Virginia  hospital/medical/infectious 
waste  incinerator  (HMIWI)  lll(d)/129 
plan  ( the  "plan")  submitted  on  August 
18,  1999  by  the  West  Virginia  Division 
of  Environmental  Protection  (WV  DEP), 
and  the  subsequent  plan  amendment  of 
April  19,  2000.  The  plan  establishes 
emission  limitations  and  other 
requirements  for  existing  HMIWIs,  and 
provides  for  the  implementation  and 
enforcement  of  those  limitations  and 
requirements. 

DATES:  This  final  rule  is  effective  luly 
28.  2000  unless  by  July  13.  2000  adverse 
or  critical  comments  are  received  If 
adverse  comment  is  ret:eived.  EPA  will 
publish  a  timely  withdrawal  of  the 
direct  final  rule  in  the  Federal  Register 
and  inform  the  public  that  the  rule  will 
not  take  effect 

ADDRESSES:  Comments  may  be  mailed  to 
Makeba  A  Moms,  (^hief,  Tet;hnical 
Assessment  Branch.  Mailf:o(ie  .1AP22. 
Environmental  Protection  Agencv. 
Region  III.  16.S0  Arch  Street. 
Philadelphia,  Pennsylvania  1910,3 
Copies  of  the  documents  relevant  to  this 
action  are  available  h)T  public 
inspection  during  normal  business 
hours  at  the  following  locations  Air 
Protection  Division.  Environmental 
Protection  Agency.  Region  III.  IfiSO 
Arch  StrtHit.  Philadelphia.  Pennsylvania 
19103-2029;  and  th»«  West  Virginia 
Division  of  Environmental  Protection. 
Office  of  Air  Qualify,  7012  MacCorkle 
Avenue.  .South  Ea.st,  Charleston,  West 
Virginia  25304 

FOR  FURTHER  INFORMATION  CONTACT: 
lames  H   Topsaie  Hf  (21.'))  HU    2141).  or 
by  e-mail  at  topsalt^  |im«*epa  gov 


SUPPLEMENTARY  INFORMATION:  This 

diK  iiinfnt  IS  (iividt'cl  into  ,Se<  tions  1 
thmugh  \'  and  answers  the  questions 
posed  below 

I  ( .I'lipr.il  I'mvisioiis 
Uh.it  IS  KP.\  HppnivinK' 

Wh.il  1- ,1  St.it.'  IcM  rfl  lllliil   12')  plan' 
Wtidi  polliit.itillsl  will  this  HI  tiDii  (  orilrnl  ■' 
VVhrtt  dre  the  >'xpt'(  ted  trtiviri)nmt*nldl  hiuI 

puhlii  hf'alth  txMiefits  from  i  otitrollin^^ 

MMIWI  emissions' 

II  FmterrtI  Kt'quir.'m.-nts  th.-  WV  HMIWI 

1 1  111!)  IJ'I  I'l-m  Must  .Mf'ft  for  .Approvdl 
Whdl  neneral  KI'.-\  n-quirpments  imisl  thf 

WV  DEP  meet  m  order  t(i  r»'(  hiv»' 

,«ppriival  i)f  its  HMIWI  lllliljlj't  pUn' 
What  does  the  WV  plan  ((intaiii' 
[)i)«s  the  WV  plan  meet  all  EI'.\ 

rf<jiiir«tnents  for  approval  ' 

III  Ke<qiiirements  for  ,^ffe(  tnd  HMIWI 

()wners'(  )perati)rs 
How  do  I  determine  if  mv  HMIWI  is 

sub)e(  t  to  the  WV  in(d)/l'29  plan? 
What  general  requirements  mu.st  I  meet 

under  the  approved  EPA  ni(d)/129 

plan' 
What  emissions  limits  must  I  meet,  and  in 

what  time  frame' 
.•\rH  there  any  operational  requirements  for 

my  HMIWI  and  air  pollution  rontrol 

system' 
What  are  the  testing,  monitoring. 

recordkeeping,  and  reporting 

requirements  for  my  HMIWI' 
Is  there  a  requirement  for  obtaining  a  Title 

V  permit' 

IV  Kinal  EPA  Action 

V  Administrative  Requirements 

I.  Genera]  Provuions 

Q  What  IS  EPA  approving? 

A.  EPA  is  approving  the  WV  1 1 1(d)/ 
129  plan  (the  "plan")  for  the  control  of 
air  pollution  emissions  from  hospital/ 
medical/infectious  waste  incinerators 
(HMIWIs),  The  plan  was  developed  by 
the  WV  DEP  On  August  18.  1999  the 
WV  DEP  submitted  its  plan  to  EPA;  and 
on  April  19.  2000  submitted  a  plan 
amendment  EPA  is  publishing  this 
approval  action  without  prior  proposal 
be<:ause  we  view  this  as  a 
noncontroversial  action  and  anticipate 
no  adverse  comments 

Q  What  is  a  State/local  lll(d)/129 
plan' 

A  .Section  111(d)  of  the  Clean  Air  Act 
(CAA)  requires  that  "designated" 
pollutants,  controlled  under  standards 
of  performance  for  new  stationary 
sources  by  Section  111(b)  of  the  CAA, 
must  also  be  controlled  at  existing 
sources  in  the  same  source  category  to 
a  level  stipulated  in  an  emission 
guidelines  (EG)  document  Section  129 
of  the  CAA  spe<;irically  addresses  solid 
waste  combustion  and  omissions 
controls  based  on  what  is  commonly 
referred  to  as  maximum  achievable 
control  technology  (MA(T)  .Section  129 
re<}iiires  EP.-X  to  promulgate  a  MACrT- 
based  EC  document,  and  then  requires 


states  to  develop  lll(d)/129  plans  that 
implement  and  enforce  the  EC; 
requirements  The  HMIWI  EC  at  40  CFR 
part  60.  subpart  Ce.  establish  the  MACT 
requirements  under  the  authority  of 
both  .Se<:tions  111(d)  and  129  of  the 
CAA  These  requirements  must  be 
incorporated  into  a  State/local  111(d)/ 
129  plan  that  is  "at  least  as  protective" 
as  the  EG.  and  is  Federally  enforceable 
upon  approval  by  EPA 

The  procedures  for  adoption  and 
submittal  of  State  lll(d)/129  plans  are 
codified  in  40  CFR  part  60,  subpart  B. 
Additional  information  on  the  submittal 
of  State  plans  is  provided  in  the  EPA 
document,  "Hospital/Medical/Infectious 
Waste  Incinerator  Emission  Guidelines: 
Summary  of  the  Requirements  for 
Section  ill(d)/129  State  Plans,  EPA- 
456/R-97-007.  November.  1997." 

Q.  What  pollutant(s)  will  this  action 
control? 

A.  The  September  15,  1997 
promulgated  EG,  Subpart  Ce,  are 
applicable  to  all  existing  HMIWIs  (i.e.. 
the  designated  facilities)  that  emit 
organics  (dioxins/furans),  carbon 
monoxide,  metals  (cadmium,  lead, 
mercury,  particulate  matter),  opacity, 
and  acid  gases  (hydrogen  chloride, 
sulfur  dioxide,  and  nitrogen  oxides). 
This  action  establishes  emission 
limitations  for  each  of  these  pollutants. 

Q.  What  are  the  expected 
environmental  and  public  health 
benefits  from  controlling  HMIWI 
emissions? 

A.  HMIWI  emissions  can  have  adverse 
effects  on  both  public  health  and  the 
environment.  Dioxin,  lead,  and  mercury 
can  bioaccumulate  in  the  environment. 
Exposure  to  dioxins/furans  has  been 
linked  to  reproductive  and 
developmental  effects,  changes  in 
hormone  levels,  and  chloracne. 
Respiratory  and  other  effects  are 
associated  with  exposure  to  particulate 
matter,  sulfur  dioxide,  cadmium, 
hydrogen  chloride,  and  mercury.  Health 
effects  associated  with  exposure  to 
cadmium,  and  lead  include  probable 
carcinogenic  effects.  Acid  gases 
contribute  to  the  acid  rain  that  lowers 
the  pH  of  surface  waters  and 
watersheds,  harms  forests,  and  damages 
buildings. 

n.  Federal  Requirements  the  West 
Virginia  HMIWI  lll(d)/129  Plan  Must 
Meet  for  Approval 

Q.  What  general  requirements  must 
the  WV  DEP  meet  to  receive  approval  of 
Its  WV  lll(d)/129plan? 

A.  The  plan  must  meet  the 
requirements  of  both  40  CFR  part  60, 
subparts  B.  and  Ce.  Subpart  B  specifies 
detailed  procedures  for  the  adoption 
and  submittal  of  State  plans  for 
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designated  pollutants  and  facilities.  The 
EG.  Subpart  Ce.  and  the  related  new 
source  performance  (NSPS).  Subpart  Ec, 
contain  the  requirements  for  the  control 
of  designated  pollutants,  as  listed  above, 
in  accordance  with  Sections  111(d)  and 
129  of  the  CAA.  In  general,  the 
applicable  provisions  of  Subpart  Ec 
relate  to  compliance  and  performance 
testing,  monitoring,  reporting,  and 
recordkeeping.  More  specifically,  the 
WV  plan  must  meet  the  requirements  of 
(1)  40  CFR  part  60,  subpart  Ce.  Sections 
60.30e  through  60.39c.  and  the  related 
Subpart  Ec  provisions;  and  (2)  40  CFR 
part  60,  subpart  B,  sections  60.23 
through  26. 

Q.  What  does  the  WV  plan  contain? 

A.  Consistent  with  the  requirements 
of  Subparts  B.  Ce  and  Ec.  the  WV  plan 
contains  the  following  elements: 

1.  A  demonstration  of  West  Virginia's 
legal  authority  to  implement  the  plan; 

2.  Identification  of  the  West  Virginia 
enforceable  mechanism,  rule  45CSR24 
"To  Prevent  and  Control  Emissions  from 
Hospital/Medical/Infectious  Waste 
Incinerators"; 

3.  Source  and  emission  inventories,  as 
required; 

4.  Emission  limitation  requirements 
that  are  no  less  stringent  than  those  in 
Subpart  Ce; 

5.  A  source  compliance  schedule, 
including  increments  of  progress,  as 
required; 

6.  Source  testing,  monitoring, 
recordkeeping,  and  reporting 
requirements; 

7.  HMIWI  operator  training  and 
qualification  requirements; 

8.  Requirements  for  development  of  a 
Waste  Management  Plan; 

9.  Records  of  the  public  hearing  on 
the  WV  plan; 

10.  Provision  for  the  WV  DEP 
submittal  to  EPA  of  annual  reports  on 
progress  in  plan  enforcement;  and 

11.  A  Title  V  permit  application  due 
date. 

On  August  3,  1998,  the  WV  DEP  filed 
45CSR24,  "To  Prevent  and  Control 
Emissions  from  Hospital/Medical/ 
Infectious  Waste  Incinerators  '  with  the 
Legislative  Rulemaking  Review- 
Committee  (LRMC)  for  its 
recommendation  and  approval  to  the 
1999  Legislature.  Legislative  approval 
was  received  and  the  regulation  became 
effective  on  )une  1,  1999.  Subsequent 
regulation  amendments,  which  correct 
typographical  errors  and  clarify'  the  final 
compliance  date,  were  also  approved 
and  became  effective  on  May  1,  2000. 
The  regulation  applies  to  existing 
HMIWIs  and  incorporates  by  reference 
(IBR)  related  and  applicable  new  source 
performance  standards.  Subpart  Ec. 


Q.  Does  the  WV  lll{d)/129  plan  meet 
all  EPA  requirements  for  approval? 

A.  Yes.  The  WV  DEP  has  submitted  a 
plan  that  conforms  to  all  EPA  Subpart 
B  and  Ce  requirements.  Each  of  the 
above  listed  plan  elements  is 
approvable.  Details  regarding  the 
approvability  of  the  plan  elements  are 
included  in  the  technical  support 
document  (TSD)  associated  with  this 
action.  A  copy  of  the  TSD  is  available, 
upon  request,  from  the  EPA  Regional 
Office  listed  in  the  ADDRESSES  section  of 
this  document. 

III.  Requirements  Afliected  HMIWI 
Owners/Operators  Must  Meet 

Q.  How  do  1  determine  if  my  HMIWI 
is  a  designated  facility  subject  to  the  WV 
ni(d)/129plan? 

A.  If  construction  commenced  on 
your  HMIWI  on  or  before  June  20.  1996. 
your  HMIWI  is  classified  as  an  existing 
or  designated  facility  that  may  be 
subject  the  plan.  The  plan  contains  no 
lower  applicability  threshold  based  on 
incinerator  capacity.  However,  there  are 
designated  facility  exemptions.  Those 
exemptions  include  incinerators  that 
burn  only  pathological,  low  level 
radioactive,  and/or  chemotherapeutic 
waste;  co-fired  combustors;  incinerators 
permitted  under  Section  3005  of  the 
Solid  Waste  Disposal  Act;  municipal 
waste  combustors  (MWC)  subject  to 
EPA's  municipal  waste  combustor  rule; 
pyrolysis  units;  and  cement  kilns. 

Details  regarding  applicability  and 
exemptions  provisions  are  stipulated  in 
WV  regulation  45SCR24  §  3. 

Q.  As  an  affected  HMIWI  owner/ 
operator,  what  general  requirements 
must  I  meet  under  the  approved  EPA 
lll(d)/129plan? 

A.  In  general,  the  West  Virginia 
HMIWI  regulation  establishes  the 
following  requirements: 

•  Emission  limitations  for  particulate 
matter  (PM),  opacity,  carbon 
monoxide  (CO),  dioxins/furans  (CDD/ 
CDF),  hydrogen  chloride  (HCl).  sulfur 
dioxide  (SO;),  nitrogen  oxides  (NOx). 
lead  (Pb),  cadmium  (Cd),  and  mercury 
(Hg) 

•  Compliance  and  performance  testing 

•  Operating  parameter  monitoring 

•  Operator  training  and  qualification 

•  Development  of  a  waste  management 
plan 

•  Source  testing,  recordkeeping  and 
reporting 

•  A  Title  V  permit 

A  full  and  comprehensive  statement 
of  the  above  requirements  is 
incorporated  in  the  WV  DEP  regulation 
45CSR24. 

Q.  What  emissions  limits  must  1  meet, 
and  in  what  time  frame? 


A.  You  must  install  an  emissions 
controls  system  capable  of  meeting  the 
MACT  emission  limitations  for  the 
pollutants  identified  above.  The 
pollutant  emission  limitations  are 
stipulated  in  Table  1  of  45CSR24 
§§  4. 3. a.  and  g.;  and  §§  4. 4. a.  and  i.. 
Compliance  is  required  within  one  year 
after  the  effective  date  of  EPA  approval 
oftheWV  lll(d)/129plan.  With 
adequate  justification,  you  may  petition 
the  WV  DEP  for  a  compliance  schedule 
extension  that  does  not  extend  beyond 
September  15.  2002.  Petitions  must  be 
submitted  no  later  than  nine  months 
after  the  effective  date  of  EPA  plan 
approval.  Petitions  must  include 
documentation  of  your  analysis 
undertaken  to  support  the  need  for  an 
extension,  and  your  evaluation  of  the 
option  to  transport  the  waste  offsite  to 
a  commercial  medical  waste  treatment 
and  disposal  facility  on  a  temporary  or 
permanent  basis.  Also,  your  extension 
petition  must  include  increments  of 
progress  that  are  no  less  stringent  than 
those  specified  in  the  plan  and 
regulation.  45CSR24  §  7.2. 

Q.  Are  there  any  operational 
requirements  for  my  HMIWI  and 
emissions  control  system? 

A.  Yes.  there  are  operational 
requirements.  In  summary,  the 
operational  requirements  relate  to:  (1) 
The  HMIWI  and  air  pollution  control 
devices  (APCD)  operating  within  certain 
established  parameter  limits, 
determined  during  the  initial 
performance  test;  (2)  the  use  of  a  trained 
and  qualified  HMIWI  operator;  and  (3) 
the  completion  of  an  annual  update  of 
operation  and  maintenance  information, 
and  its  review  by  the  HMIWI  operators. 

Failure  to  operate  the  HMIWI  or 
APCD  within  certain  established 
operating  parameter  limits  constitutes 
an  emissions  violation  for  the  controlled 
air  pollutants.  However,  as  a  HMIWI 
owner/operator,  you  are  provided  an 
opportunity  to  establish  revised 
operating  limits,  and  demonstrate  that 
your  facility  is  meeting  the  required 
emission  limitations,  providing  a  repeat 
performance  test  is  conducted  in  a 
timely  manner. 

A  fully  trained  and  qualified  operator 
must  be  available  at  your  facility  during 
the  operation  of  the  HMIWI.  or  the 
operator  must  be  readily  available  to  the 
facility  within  one  hour.  In  order  to  be 
classified  as  a  qualified  operator,  you 
must  complete  an  appropriate  HMIWI 
operator  training  course  that  meets  the 
Subpart  Ec  criteria  referenced  in 
45CSR24  §§4.3.b  and  4.4.b.  Compliance 
must  be  achieved  within  one  year  of  the 
effective  date  of  EPA  approval  of  the 
plan.  Also,  as  a  HMIWI  owner/operator, 
you  are  required  to  develop  and  update 
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1  om()ii,uH  e  with  the  operator  tr.iinini; 
.ind  (lll.llllli  .llloii  re(|Uireiiiellts    ,uid  |4| 
the  de\  elopiiu'llt  of  the  \s  ,iste 
in.inagemeiil  pl.iii    Ke(  orils  musi  (if 
maint.iined  tor.it  ie.ist  fue  veirs 

The  WV  re^-ul.ition  IHK  the  .ipplu  able 
testing,  monitonnn,  rec  ordkeepini;.  ,inil 
reportnik;  re(iuiremcnts  nl  the  K( .  .ind 
rel.ited  N.SP.S    ,See  HI  (   I'K  siihp,trt  \.i 
*i<^  tit)  ')tii  ,  tid  "i7i      illd  t>()  'iH( 
respecti\ei\  lor  det.uls  ren.inluis;  tlicse 
reijuireineiits 

Q   Is  there  .1  rei|inri'iiiiMil  tor  olit,uiiint; 
.1  Title  \'  permit  ' 

A    't'es,  .iftec  ted  l.li  lllties  .ire  reipiired 

to  submit  .1  (omplete  Titl'-  V  .ippiic  .itmu 
to  the  VV\'  [)KP  no  Liter  ih.m  September 
1^1.  JDIHI 

IV.  Final  FPA  Action 

The  WV  1  I  KdllJM  pl.tii  for 
(  ontroilinn  HMIWI  einissnnis  is 
.ippro\.ible    I'his  ,tppro\,il  iIim-s  not 
in<  hide  prnv  isions.  mk  h  .is  sitinv;  .ind 


tuKitive  emission  rfHjuirement.s.  that 
rel.ile  solely  to  facilities  sub|e(  t  to  the 
N.SPS,  and  .ire  not  referenced  in  the  KCi 

M.ised  upon  the  rationale  discussed 
above  .mil  in  further  detail  in  the  TSD 
issof  i.ited  with  this  ac  tion.  KPA  is 
.ippro\  uu;  the  WV  1 1  l(d)''124  plan  for 
the  I  ontrol  of  HMIWI  enussions  from 
(lesi)>nated  fac  ilities   As  provided  by  40 
CFK  «(H0  2H(c:).  any  ^visions  to  the  WV 
[il.in  or  .issoc:iated  regulations  will  not 
be  (  onsidered  pail  of  the  applic;able 
pi. in  until  submitted  by  the  WV  UKP  in 
.ic  corci.inc  e  with  40  CFK  *?  60  2H(a)  or 
(b).  .IS  applicable;,  and  until  approved  by 
KPA  in  accordance  with  40  CTK  part  tiO, 
subpart  B 

i;i'.\  IS  {lublishin^  this  action  without 
prior  pro|)osal  bei:ause  the  Agency 
V  lews  this  as  a  ncmcontroversial 
.imendment  and  antic:ipates  no  adverse 
I  omments   However,  in  the  proposed 
rult>s  sec:tion  of  this  Federal  Register 
public:ation.  KPA  is  publishing  a 
separate  document  that  will  serve  as  the 
proposal  to  ajiprove  the  1 1 1(d)  plan 
should  relevant  adverse  or  c;ritical 
comments  be  filed   This  rule  will  be 
effective  lulv  28.  2000  without  further 
notice  unli^ss  the  Agenciv  receives 
relevant  adverse  c;omments  bv  lulv  13. 
2000   If  FPA  nteives  sue  :h  comments, 
then  KPA  will  publish  a  document 
withdrawing  the-  final  rule  and 
inlorming  the  [)ublic:  that  the  rule  will 
not  take  effect    .Ml  public:  crommcmts 
rec  eived  will  then  be  addressed  in  a 
siibsecjuent  final  rule  based  on  the 
proposed  rule  The  KP,-\  will  not 
institute  ,i  sec  ond  comment  period  on 
this  rule  ()nl\  parties  interestecj  in 
I  nmmentinn  on  this  rul<!  should  do  so 
.it  this  lime   If  no  sue  h  comments  .ire 
rei  eived,  the  [)iibli(   is  advised  that  this 
rule  will  be  effec;ti\e  on  lulv  2H.  2000 
iiiil  nil  further  ac:tion  will  \w  taken  on 
the  prii|iosed  rule 

V.  Administrative  Requirements 

A    (iftirnil  H('(/U(renie/?fs 

finder  Kxecutive  Order  12Ht.t.  (SH  FK 
^1735.  (Jctober  4.  I'C) 3),  this  ac  tion  is 
not  .1  "significint  reijul.itorv  ac  tion"  and 
therefore  is  not  sub|ec  t  to  review  bv  the 
t  )tfii  e  of  M.ui.iueilient  .lllcf  Hudget    This 
.11  tion  mereU  .ippro\es  st.ite  law  as 
meeting  federal  requirements  anti 
imposes  no  .idciilion.il  recpiirements 
lie\()ud  those  imposed  hv  state  law 
.\i  (  ordm^lv,  the  Administrator  c;ertiries 
th.it  this  rule  will  not  h.ive  a  signific:ant 
>-i  nimmic  imi)ai  t  on  a  substantial 
number  of  siii.ill  entities  uncier  the 
Ke^;ul,itorv  Flexibilit\  Act  (,S  CSC.  tiOl 
e/  se(/  )   B»M:ause  this  rule  approves  pre- 
existing requirements  under  state  law 
.111(1  does  not  impose  any  additional 
I'lifori fable  (lut\  lieycmd  that  required 


bv  state  law.  it  does  not  contain  any 
unfunded  mandate  or  significantly  or 
uniquely  affect  small  governments,  as 
described  in  the  Unfunded  Mandates 
Reform  .\c\  of  1995  (Public  Law  104-^). 
For  the  same  reason,  this  rule  also  dcjes 
not  significMntlv  or  uniquely  affec:t  the 
c:ommunities  of  tribal  governments,  as 
specified  by  Kxecutive  Order  13084  (63 
FR  27655,  May  10.  1998),  This  rule  will 
not  have  substantial  direct  effects  on  the 
.States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
KxecHitive  Order  13132  (64  FR  43255, 
August  10,  1999),  because  it  merely 
approves  a  state  rule  implementing  a 
federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
(Mean  Air  Act  This  rule  also  is  not 
subject  to  Exe<:utive  Order  13045  (62  FR 
19885,  AprU  23.  1997),  because  it  is  not 
et:onomically  significant. 

In  reviewing  lll(d)/129  plan 
submissions,  EPA's  role  is  to  approve 
state  choices,  provided  that  they  meet 
the  criteria  of  the  C^lean  Air  Act.  In  this 
c:ontext.  in  the  absence  of  a  prior 
existing  requirement  for  the  State  to  use 
voluntary  consensus  standards  (VCS), 
KPA  has  no  authority  to  disapprove  a 
lll(d)/129  plan  submission  for  failure 
to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
KPA.  when  it  reviews  a  lll(d)/129  plan 
submission,  to  use  VCS  in  place  of  a 
1 1  l(d)/129  plan  submission  that 
otherwise!  satisfies  the  provisions  of  the 
Clean  .Air  .\c:t   Thus,  the  requirements  of 
sec  ticm  12(ci)  of  the  Naticmal 
Tec  hnology  Transfer  and  Advancement 
Ac  t  of  1995  (15  i:.S C.  272  note)  do  not 
apply.  As  required  by  s«K;tion  3  of 
Kxecutive  Order  12988  (61  FR  4729, 
February  7,  1996),  in  issuing  this  rule. 
KPA  has  taken  the  nec:essary  steps  to 
•eliminate  drafting  errors  and  ambiguity, 
minimize  potential  litigation,  and 
provide  a  c;lear  legal  standard  for 
affected  conduct.  KP.A  has  c:omplied 
with  Kxecutive  Order  12630  (53  FR 
8859.  March  15.  198H)  by  examining  the 
takings  implications  of  the  rule  in 
ac:cordanc:e  with  the  ".Mtomey 
(i«m(Tars  Supplemental  Guidelines  for 
the  Kvaluation  of  Risk  and  Avoidance  of 
I'nanticipated  Takings'  issued  under  the 
executive  order.  This  rule  does  not 
impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Ri>duc;tion  Ac:t  of  1995  (44 
U.S.C.  3501  ef  sec/  ). 
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B  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule  "  as  defined  by  5  U.S.C. 
804(2). 

C  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  August  14,  2000. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action 
approving  the  West  Virginia  lll(d)/129 
plan  for  HMIWI  may  not  be  challenged 
later  in  proceedings  to  enforce  its 
requirements.  (See  section  307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  62 

Environmental  protection, 
Administrative  practice  and  procedure, 
;\ir  pollution  control.  Intergovernmental 
relations.  Reporting  and  recordkeeping 
requirements. 

Ddtfd;  luiie  1.  2000. 
Bradley  M.  Campbell. 

Regional  Administrator.  EPA  Region  III 

40  CFR  part  62.  subpart  XX.  is 
amended  as  follows: 

PART  62— {AMENDED] 

1.  The  authority  citaticjn  for  Part  62 
continues  to  read  as  follows: 

Authority:  42  U.S.C   74()l-7fS71q. 

Subpart  XX— West  Virginia 

2.  A  new  center  heading  and 

«?tj  62.12150.  62.12151.  and  62.12152  are 
added  to  Subpart  XX  to  read  as  follows: 


Emissions  From  Existing  Hospital/ 
Medical/Infectious  Waste  Incinerators 
(HMIWIs)— SECTION  lll(d)/129  Plan 

§  62.1 21 50    Identification  of  plan. 

Section  lll(d)/129  plan  for  HMIWIs 
and  the  associated  West  Virginia  (WV) 
Department  of  Environmental  Protection 
regulations,  as  submitted  on  August  18, 
1999,  and  as  amended  on  April  19, 
2000. 

§  62.1 21 51     Identification  of  sources. 

The  plan  applies  to  all  existing  WV 
HMIWI  for  which  construction  was 
commenced  on  or  before  June  20,  1996. 

§  62.1 21 52    Effective  date. 

The  effective  date  of  the  plan  is  Julv 
28,  2000. 

|FR  Doc.  00-14766  Filed  6-12-00;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  70 

(MT-OOIa;  FRL-6714-4] 

Clean  Air  Act  Full  Approval  of 
Operating  Permit  Program;  State  of 
Montana 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 


SUII«MARY:  The  EPA  is  promulgating  full 
approval  of  the  operating  permit 
program  submitted  by  the  State  of 
Montana.  Montana's  operating  permit 
program  was  submitted  for  the  purpose 
of  meeting  the  federal  Clean  Air  Act 
(Act)  directive  that  states  develop,  and 
submit  to  EPA,  programs  for  issuing 
operating  permits  to  all  major  stationary 
sources  and  to  certain  other  sources 
within  the  states'  jurisdiction. 
DATES:  This  direct  final  rule  is  effective 
on  August  14,  2000  without  further 
notice,  unless  EPA  receives  adverse 
comment  by  July  13,  2000.  If  adverse 
comment  is  received,  EPA  will  publish 
a  timely  withdrawal  of  the  direct  final 
rule  in  the  Federal  Register  and  inform 
the  public  that  the  rule  \Nill  not  take 
effect. 

ADDRESSES:  Written  comments  may  be 
mailed  to  Richard  R.  Long,  Director,  Air 
and  Radiation  Program,  Mail  Code  SP- 
AR, Environmental  Protection  Agency 
(EPA),  Region  VIII,  999  18th  Street. 
Suite  500.  Denver.  Colorado  80202- 
2466.  Copies  of  the  documents  relevant 
to  this  action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  U.S.  Environmental 
Protection  Agency,  Air  and  Radiation 


Program,  Region  VIII,  999  18th  Street. 
Suite  500,  Denver,  Colorado,  80202- 
2466  and  are  also  available  during 
normal  business  hours  at  the  Montana 
Department  of  Environmental  Quality. 
1520  East  6th  Avenue.  P.O.  Box  200901 . 
Helena.  Montana  59620-0901 . 
FOR  FURTHER  INFORH«ATK>N  CONTACT: 
Patricia  Reisbeck.  8P-AR.  U.S. 
Enviroimiental  Protection  Agency. 
Region  8.  999  18th  Street.  Denver. 
Colorado  80202-2466.  (303)  312-6435. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

As  required  under  Title  V  of  the  Clean 
Air  Act  ("the  Act")  as  amended  (42 
U.S.C.  7401  et  seq.).  EPA  has 
promulgated  rules  that  define  the 
minimum  elements  of  an  approvable 
state  operating  permit  program  and  the 
corresponding  standards  and 
procedures  by  which  EPA  will  approve, 
oversee,  and  withdraw  approval  of  state 
operating  permit  programs  (see  57  FR 
32250  (July  21,  1992)).  These  rules  are 
codified  at  40  Code  of  Federal 
Regulations  (CFR)  part  70  (part  70).  Title 
V  directs  states  to  (develop,  and  submit 
to  EPA,  programs  for  issuing  operating 
permits  to  all  major  stationary  sources 
and  to  certain  other  sources. 

The  Act  directs  states  to  develop  and 
submit  operating  permit  programs  to 
EPA  by  November  15.  1993,  and 
requires  that  EPA  act  to  approve  or 
disapprove  each  program  within  1  year 
after  receiving  the  submittal.  The  EPA  s 
program  review  occurs  pursuant  to 
section  502  of  the  Act  (42  U.S.C. 
§  7661a)  and  the  part  70  regulations, 
which  together  outline  criteria  for 
approval  or  disapproval.  Where  a 
program  substantially,  but  not  fully, 
meets  the  requirements  of  part  70.  EPA 
may  grant  the  program  interim  appro\al. 
If  EPA  has  not  fully  approved  a  program 
by  two  years  after  the  November  15. 
1993  date,  or  before  the  expiration  of  an 
interim  program  approval,  it  must 
establish  and  implement  a  federal 
program.  The  Stale  of  Montana  was 
granted  final  interim  approval  of  its 
program  on  May  11.  1995  (see  60  FR 
25143)  and  the  program  became 
effective  on  lune  12.  1995   Interim 
approval  of  the  Montana  program 
expires  on  December  1.  2001. 

II.  Analysis  of  State  Submission 

The  Governor  of  Montana  submitted 
an  administratively  complete  Title  V 
operating  permit  program  for  the  State 
of  Montana  on  March  29.  1994.  This 
program,  including  the  operating  permit 
regulations  (Title  16.  Chapter  8.  Sub- 
Chapter  20,  Sections  16.8.2001  through 
16.8.2025,  inclusive,  of  the 
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Adiiuiustr.itivt'  Kiilfs  nf  Mniilan<i 
(AKM)).  siibstdiitirtliv  iiH'l  the 
rni^iiirt'iiitTits  iif  part  70   K\':\  dt'ciKt'd 
thi'  pro^rdin  .idriiiiiistr.itivciv  t  uiiipit'tf 
in  .1  Itiller  ti>  th»  (icivrrnnr  d.itfd  Mfiv  \2. 
14M4   Tht'  pmnram  sidiinift.d  iiit  iiidt'tl  a 
lfi{al  (ipinii)n  frniii  thf  Atturnov  (Itru'rai 
of  Montana  st.itin^  that  thf  laws  of  thf 
State  providn  adtHjiiate  lt'j4al  authority  to 
carrv  out  all  aspects  of  thi*  program,  and 
a  dt^scription  of  how  the  Stat«  would 
unplement  th»^  program  Thu  submittal 
additionally  containnd  t'vidHnct?  of 
proper  adoption  of  the  pro^ani 
regulations,  application  and  permit 
forms,  and  a  permit  fee  ticmionstration 

KPA's  (.omments  noting  defuiiencies 
in  the  Montana  program  were  sent  to  the 
State  in  a  letter  dated  October  J,  1494 
The  deficiencies  were  segregate<l  into 
those  that  would  require  corret:tive 
action  prior  to  interim  program 
approval,  and  those  that  would  require 
corrective  action  prior  to  full  program 
approval  The  State  committed  to 
address  the  program  deficiencies  that 
would  require  corrective  action  prior  to 
interim  program  approval  in  a  letter 
dated  October  20.  1994.  The  State 
submitted  these  corrective  actions  with 
letters  dated  March  30.  and  April  .5. 
1995.  EPA  reviewed  these  corrective 
actions  and  detennined  them  to  be 
adequate  for  interim  program  approval 

On  lanuarv  15.  1998,  Montana 
amended  its  operating  permit  program 
to  make  the  corrections  identified  as 
necessary  in  the  May  11.  1995  Federal 
Register  notice  of  final  interim 
approval.  These  program  amendments, 
recodified  at  Title  17.  (Chapter  8,  Sub- 
Chapter  12.  Sections  1201,  1210,  and 
1213.  ARM.  were  approved  and  adopted 
by  the  Montana  Board  of  Knvironmental 
Review  on  lanuary  15.  1998  The 
revised  program  regulations  ade<iuately 
addressed  the  probUsms  identified  in  the 
May  11,  1995  Federal  Register  notice  as 
r«M}uiring  c:orrei;tive  action  prior  to  full 
program  approval  The  State  also 
submitted  t«viden(:e  of  proper  adoption 
of  the  revisions  to  its  program 
regulations  and  a  revised  .Mtorney 
(Jeneral's  opinion  dated  |uly  ,11.  1998 
The  revised  program  .uid  a  re(|uest  for 
full  approval  were  submitted  to  KFA  in 
a  letter  from  the  (Jovernor  of  M(jntana 
dated  February  4,  1999.  EPA  notified 
Montana,  in  ,i  letter  to  the  Department 
of  Environmental  Quality  (1)EQ)  dated 
April  1.  1999,  of  two  additional  changes 
reijuired  for  final  approval  The  DEQ 
revised  the  administrative  rules  to 
implement  the  two  re(iuested  changes  ,it 
Title  17.  Chapter  8,  Sub-Chapter  12, 
,\RM.  These  amendments  to  .Sub- 
Chapter  12  wert!  approved  and  adopted 
by  the  Board  on  March  17,  2000  On 
April  12.  2000.  th«  Governor  of  Montaii.i 


submitted  the  revised  program,  with 

proof  of  proper  adoption,  and  requested 
full  approval  of  its  operating  permit 
program 

Areas  in  the  Mimtana  program  that 
were  identified  bv  EPA  as  deficient  and 
the  State  s  corret:tive  actions  for  full 
program  approval  consist  of  the 
following 

(1)  The  definition  of  administrative 
permit  amendment  allowed  the 
department  to  exercise  discretion  in 
determining  whether  or  not  a  change  in 
monitoring  or  reporting  n»quirements 
would  be  as  stringent  as  current 
monitoring  or  reporting  requirements 
This  did  not  satisfy  the  criteria  for  an 
administrative  permit  amendment  listed 
in  40  CFR  70,7(d)(l)(iii).  which  require 
that  only  rocjuirements  for  more 
frequent  monitoring  or  reporting  may  be 
processed  through  an  administrative 
permit  amendment.  Correction:  The 
.State  deleted  the  problematic  section  of 
the  administrative  permit  amendment 
definition.  Section  17  8, 1201(1  )(d), 
ARM, 

(2)  The  definition  of  administrative 
permit  amendment  allowed  the  State  to 
determine  if  other  types  of  permit 
changes  not  listed  in  the  definition  of 
administrative  permit  amendment  could 
be  incorporated  into  a  permit  through 
the  administrative  permit  amendment 
proc:ess.  This  did  not  meet  requirements 
of  40  CFR  70,7(d)(l)(vi).  Correction:  The 
.State  modified  Section  17,8.1201(1), 
.^RM,  part  of  the  administrative  permit 
amendment  definition,  to  state:  "(e) 
inf:orporates  any  other  type  of  change 
which  the  department  and  EPA  have 
determined  to  be  similar  to  those 
revisions  set  forth  in  (a)  through  (d) 
above." 

(3)  The  definition  of  "insignificant 
emissions  unit"  included  an  emission 
threshold  of  15  tons  per  year  of  any 
pollutant  other  than  a  hazardous  air 
pollutant,  EPA  did  not  consider  this  to 
be  a  reasonable  level  at  whif:h  to  exempt 
emissions  units  from  title  V  operating 
permit  requirements  C^orrection:  The 
State  lowered  the  trigger  level  of  15  tons 
per  year  to  5  t(ms  per  year  in  the 
definition  of  "insignificant  emissions 
units  '  to  assure  that  the  term  will  not 
en{  ompass  activities  that  are  subject  to 
applicable  requirements  (see  Section 

17  8.1201{22)(a)(i).  ARM) 

(4)  The  State  was  rtHjuired  to  revise  or 
delete  .Section  17  8,1201(24)(a)(ii). 
ARM.  so  that  rules  and  requirements 
imposed  under  the  State 
Im[)leinentati()n  Plan  (SIP)  would  not  be 
in(  luded  in  the  definition  of  "non- 
federally  enforceable  "  Correction:  The 
State  originally  revised  Section 

17  8  l^()l(24)(d)(ii)  to  exclude  only 
regulations  that  are  not  federally 


enforceable  (not  in  the  SIP)  The  State 
adopted  an  additional  corret:tion  to  this 
section  on  March  17.  2000.  which  is 
explained  below 

(5)  The  State  was  recjuired  to  include 
a  severability  clause  in  Sub-Chapter  12 
consistent  with  40  CFR  70.6(a)(5)  of  the 
federal  permitting  regulation. 
Correction:  The  State  revised  Section 
70.8  1210(2)(1).  ARM.  to  include  a 
severability  clause,  which  states  "If  any 
provision  of  a  permit  is  found  to  be 
invalid,  all  valid  parts  that  are  severable 
firom  the  invalid  part  remain  in  effect.  If 
a  provision  of  a  permit  is  invalid  in  1 

or  more  of  its  applications,  the 
provision  remains  in  effect  in  all  valid 
applications  that  are  severable  from  the 
invalid  applications." 

(6)  The  State  was  required  to  provide 
an  Attorney  General's  opinion  verifying 
Montana's  authority  to  use  any 
monitoring  data  to  determine 
compliance  and  for  direct  enforcement 
or  to  revise  the  State's  SlP-approved 
regulations  to  provide  authority  to  use 
any  monitoring  data  to  determine 
compliance  and  for  direct  enforcement. 
Correction:  The  Attorney  General's 
opinion  and  Section  17.8.1213(2)  were 
amended  to  clarify  Montana's  authority. 
The  revised  opinion  was  submitted  with 
the  Governor's  letter,  dated  February  4, 
1999. 

(7)  The  Attorney  General's  opinion 
was  not  clear  regarding  the  State's 
authority  to  terminate  permits.  The 
State  was  required  to  provide  an 
Attorney  General's  interpretation  that 
Montana's  statutory  authority  extends  to 
"terminating  "  permits.  Correction:  This 
was  clarified  in  the  revised  Attorney 
General's  opinion, 

(8)  The  State  was  required  to 
dememstrate  to  EPA  that  it  had  the 
ability  to  make  case-by-case  MACT 
determinations  pursuant  to  section 
112(j)  of  the  Act.  Correction:  This  was 
adequately  addressed  in  the  revised 
Attorney  General's  opinion. 

(9)  The  State  was  required  to  certify 
its  ability  to  require  annual 
certifications  from  part  70  sources 
regarding  proper  implementation  of 
their  risk  management  plans  (RMP)  and 
to  provide  a  compliance  schedule  for 
sources  that  fail  to  submit  the  required 
RMP.  Correction:  The  State  will  include 
a  statement  listing  40  CFR  68.215(a)  as 
an  applicable  requirement  in  all  Title  V 
operating  permits, 

(10)  The  State  was  required  to  clarify 
that  it  has  the  authority  to  terminate  or 
revoke  and  reissue  permits  in  all 
circumstances  in  which  cause  to  do  so 
exists  or  amend  Section  17.8.1210(2)(a) 
to  eliminate  any  provisions  that  may  be 
construed  to  limit  "cause  "  in  an 
unacceptable  manner.  Correction: 
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Section  17.8.1210(2)(a)  has  been  revised 
to  include:  "Permits  may  be  terminated 
or  revoked  and  reissued  for  cause. 
Appropriate  'cause'  for  permit 
termination  is  ncmcompliance  with 
permit  terms  or  conditions  that  is 
continuing  or  substantial  in  nature  and 
scope." 

Two  additional  corrections,  requested 
in  the  April  1,  1999  letter  from  EPA  to 
the  DEQ,  are  as  follows: 

(1)  The  revised  definition  of  "non- 
federallv  enforceable  requirements"  in 
Section"l7.8.1201(24)(a).  ARM. 
included  "(ii)  any  term,  condition  or 
other  requirement  contained  in  any  air 
quality  preconstruction  permit  issued 
by  the  department  under  this  chapter 
that  is  not  contained  in  the  Montana 
State  implementation  plan  approved  or 
promulgated  by  the  administrator 
through  rulemaking  under  title  1  of  the 
FCAA.  ■  This  was  required  to  be 
changed  or  deleted  as  it  implied  that  the 
terms  and  conditions  of  a 
preconstruction  permit  are  not  federally 
enforceable,  unless  they  are  contained 
in  the  Montana  SIP  or  EPA  regulation. 
In  fact,  every  permit  issued  under  a  SIP- 
approved  permit  program  is  federally 
enforceable,  and  every  term  and 
condition  of  the  permit  is  federally 
enforceable.  Correction:  The  State  has 
revised  Section  17.8.1201(24)  to  delete 
this  language  in  the  definition  of  the 
phrase  "non-federally  enforceable 
requirements." 

(2)  Section  17.8.1225(4),  ARM, 
incorrectly  applied  the  permit  shield  to 
all  administrative  permit  amendments. 
The  permit  shield  provided  by  40  CFR 
Part  70  applies  only  to  permit  actions 
that  have  gone  through  public  review. 
Therefore,  Section  17.8.1225(4)  was 
required  to  be  revised  to  say  that  the 
permit  shield  does  not  extend  to 
administrative  permit  amendments 
except  as  allowed  by  40  CFR  70.7(d)(4). 
Correction:  The  State  revised  Section 
17.8.1225(4)  to  state  that  the  permit 
shield  does  not  apply  to  administrative 
permit  amendments. 

ni.  Final  Action 

In  this  document,  EPA  is  granting  full 
approval  of  the  Montana  part  70 
operating  permits  program  for  all  areas 
within  the  State  except  the  following: 
any  sources  of  air  pollution  located  in 
"Indian  Country"  as  defined  in  18 
U.S.C.  1151,  including  the  following 
Indian  reservations  in  the  State: 
Northern  Cheyenne,  Rocky  Boys, 
Blackfeet,  Crow,  Flathead,  Fort  Belknap, 
and  Fort  Peck  Indian  Reservations,  or 
any  other  sources  of  air  pollution  over 
which  an  Indian  Tribe  has  jurisdiction. 
See  section  301(d)(2)(B)  of  the  Act;  see 
also  63  FR  7254  (February  12,  1998). 


The  term  "Indian  Tribe"  is  defined 
under  the  Act  as  "any  Indian  tribe, 
band,  nation,  or  other  organized  group 
or  community,  including  any  Alaska 
Native  village,  which  is  federally 
recognized  as  eligible  for  the  special 
programs  and  services  provided  by  the 
Unitc»d  States  to  Indians  because  of  their 
status  as  Indians,"  See  section  302(r)  of 
the  Act;  see  also  58  FR  54364  (Oct.  21. 
1993). 

The  EPA  is  publishing  this  rule 
without  prior  proposal  because  the  State 
is  currently  implementing  its  part  70 
program  and  the  Agency  views  this  as 
a  noncontroversial  action  and 
anticipates  no  adverse  comments. 
However,  in  the  proposed  rules  section 
of  this  Federal  Register  publication. 
EPA  is  publishing  a  separate  document 
that  will  serve  as  the  proposal  to  grant 
full  approval  of  the  operating  permit 
program  submitted  by  the  State  of 
Montana  should  adverse  comments  be 
filed.  This  rule  will  be  effective  August 
14,  2000  without  further  notice  unless 
the  Agency  receives  adverse  comments 
by  July  13^  2000. 

If  the  EPA  receives  such  comments, 
then  EPA  will  publish  a  timely 
withdrawal  in  the  Federal  Register 
informing  the  public  that  the  rule  will 
not  take  effect.  All  public  comments 
received  will  then  be  addressed  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  action.  Any  parties  interested  in 
commenting  on  this  rule  must  do  so  at 
this  time. 

IV.  Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
has  exempted  this  regulatory  action 
from  Executive  Order  12866.  entitled 
"Regulatory  Planning  and  Review." 

B.  Executive  Order  13132 

Federalism  (64  FR  43255.  August  10. 
1999)  revokes  and  replaces  Executive 
Order  12612  (Federalism)  and  Executive 
Order  12875  (Enhancing  the 
Intergovernmental  Partnership). 
Executive  Order  13132  requires  EPA  to 
develop  an  accountable  process  to 
ensure  "meeiningful  and  timely  input  by 
state  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  states, 
on  the  relationship  between  the  national 
government  and  the  states,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 


levels  of  government.  "  Under  Executive 
Order  13132.  EPA  may  not  issue  a 
regulation  that  has  federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  bv  statute,  unless  the  Federal 
Government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  state  and  local 
governments,  or  EPA  consults  with  state 
and  local  officials  early  in  the  process 
of  developing  the  proposed  regulation, 
EPA  also  may  not  issue  a  regulation  that 
has  federalism  implications  and  that 
preempts  state  law  unless  the  Agency 
consults  with  state  and  local  officials 
early  in  the  process  of  developing  the 
proposed  regulation. 

Tnis  final  rule  will  not  have 
substantial  direct  effects  on  the  states, 
on  the  relationship  between  the  national 
government  and  the  states,  or  on  the 
distribution  of  powder  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  Thus,  the 
requirements  of  section  6  of  the 
Executive  Order  do  not  apply  to  this 
rule. 

C.  Executive  Order  13045 

Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885.  April  23.  1997), 
applies  to  any  rule  that:  (1)  is 
determined  to  be  "economically 
significant"  as  defined  under  E.O, 
12866,  and  (2) concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency, 

This  rule  is  not  subject  to  E,0,  13045 
because  it  is  not  an  economically 
significant  regulatory^  action  as  defined 
by  E.O.  12866.  and  it  does  not  establish 
a  further  health  or  risk-based  standard 
because  it  approves  state  rules  which 
implement  a  previously  promulgated 
health  or  safety-based  standard. 

D  Executive  Order  13084 

Under  Executive  Order  13084,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
uniquely  ajfects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 


37052 


Federal  Register/ Vol    f)").  No    1 14  /  Tiu'S(la\ ,  lune  i:},  2000/Rules  and  Regulations 


t;()vcrrirn('nt.s.  nr  HF'A  (oiisults  w  itli 
thost-  ^ovfrrimt'iits   It  \'V.\  (oinpln'N  liv 
lonsiiltiu^.  K  ()    1,U)H4  nMiiiiri'>  Hl'A  to 
[)ri)\  idi'  tn  the  ( )fti(  I-  of  M.iiia^^fint'iit 
,111(1  Huiigct.  Ill  .1  si'[),ir.itclv  idciititiftl 
section  of  the  prH.iiiihic  t(i  the  rule,  .i 
(Ifscnptiiiii  of  the  extent  ot  Kl'As  [iruir 
(  Diisiiltatuin  with  representatives  nt 
.iffetted  trihal  t;iivernments.  <i  siuiini<ir\ 
iif  the  -..iture  of  their  i  one  ems,  ami  a 
statement  supportmi;  the  need  to  issue 
the  regulation   In  .idiiition.  Kxecutive 
Order  130H4  reijuires  Kf'A  to  develop  .in 
effective  process  permitting  elected 
offu  lals  and  other  representatives  ol 
Indian  trih.il  governments    to  provide 
meaningful  .md  timeiv  input  in  tiie 
develo[)ment  of  regulators  (loiicies  on 
m.itters  that  signific  -iiitiv  or  uni()uel\ 
affect  their  i  ominunities       TodaN  s  rule 
does  not  significintlv  or  uniipieU    itfec  t 
the  (ommunities  ot  Indi.in  tritial 
goveriinu'nts    This  ai  tioii  does  mil 
involve  or  impose  anv  reijuirements  thai 
affect  Indian  Trihes   A(  lordingU  ,  the 
retjuiremeiits  of  se(  tion   t(h)  ot  K.(J. 
1 :1()H4  do  not  .ifipK  to  tills  rule 

E.  Kegulatorv  P'lexibilitv  Ac:t 

The  Kegulatorv  Klexihilitv  Ai  t  (KFAl 
gener.ilh'  re(piires  an  agem  v  to  i  ondm  t 
a  regulatorv  tlexiliilit\  an.ihsis  ot  am 
ruli!  suh|e(  t  to  notice  and  (  (imment 
rulein. iking  requirements  unless  the 
.igem  v  certifies  that  the  rule  will  not 
have  a  signifu  ,int  ei  onoiiiK   impai  t  on 
a  suhstaiitial  niimher  of  small  entities 
Small  entities  iik  hide  sin. ill  husinesses 
sm.ill  not-for  profit  enterprises,  .mil 
sm.ill  government, il  |urisdi(  tions. 

This  final  rule  will  not  li.ive  .i 
signific  ant  imp.K  t  on  .i  sulist.iiiti.il 
numher  ot  sm.ill  entities  (»■(  .luse  p.nt  7i) 
approv.ils  under  sei  tion  '>(l^  of  the  Ai  t 
do  not  (  reate  ,iiiv  new  re(|iiireiiients  hut 
siinpiv  approve  reipiirements  that  the 
.State  is  .ilreadv  imposing.  Therefore, 
hecause  this  .ipprov.il  does  not  create 
,uiv  new  rei|uirements,  1  cerlifv  th.il  ihis 
action  will  not  have  .i  signdii  .iiit 
economic  imp.ict  on  ,i  suhst,inti.il 
luiinher  of  small  entities 

F.  Unfunded  Mandates 

Under  Section  J.02  of  the  Hn funded 
M.indates  Reform  Ai  t  of  Um") 
("linfunded  M.indates  .\(  f  ),  signed 
into  law  on  March  ::!:i.  l'*'),'>.  Kl'.X  must 
prepare  a  fuidget.irv  im[i.ii  t  st.itement  to 
.11  company  ^uw  proposed  or  fin.il  rule 
th.it  in(  ludes  a  Feder.il  m.iml.ite  th.it 
rnav  result  in  estimated  costs  to  st.ite. 
loc.il,  or  trihal  go\ernments  in  the 
.iggregate,  or  to  the  [iruate  sei  tor,  of 
.SI 00  million  or  more    I  nder  .Sec  tion 
2().'"i,  V.VA  must  selei  t  the  most  (ost- 
effective  .iiid  le.ist  hurdensome 
.llternative  tli.it  .|i  hieves  the  ol)|e(  ti\('s 
of  the  rule  ,111(1  is  I  oiisislent  with 


st,itutor\  re(]uiremeiits   .Se(  turn  L'O'l 
recpnres  lA'A  to  estahlish  .i  plan  for 
informing  and  .idvising  anv  small 
governments  that  may  he  significantiv 
or  uni()iielv  impacted  hv  the  rule 

Kl',\  has  determined  that  the  approv.il 
.i(  tion  [iromulgated  does  not  im  hide  ,i 
l-'ederal  mandate  that  in.iv  result  in 
estim.ited  (  osis  of  SlOO  million  or  more 
to  either  state,  local,  or  tribal 
governments  in  the  .iggregate.  or  to  the 
priv.ite  sec  tor  This  Federal  action 
.ipproves  pre-existing  recpiirements 
under  .St.ite  or  lo(  .il  l.iw  ,  and  imposes 
MO  new  recjuirements   Ac<  ordingK,  no 
.idditional  costs  to  St.ite,  loc  al,  or  tribal 
governments,  or  to  the  pnv.ite  sec  tor. 
result  from  this  ,ic  tion 

(i.  Submission  to  Ciongress  and  the 
(Comptroller  (ieneral 

The  (  .ongression.il  Rev  iew  Ac  t.  .i 
I     SC    HUl  rt  sec/  .  .is  added  b\  the  Small 
Musiriess  Regulatorv  Knforc  enient 
i'.iirness  Al  t  of  l')4t),  gener.ilh  provides 
lh.it  before  ,1  rule  m.iv  t.ike  effec  t.  the 
ageni  V  promulg.iting  the  rule  must 
submit  .1  rule  report,  whic  h  inc  ludes  a 
I  opv  of  tiie  rule,  to  e.K  11  House  of 
( iongress  .ind  to  the  ( lomptroller  (ieneral 
of  the  I  lilted  States   V.VA  will  submit  .i 
re[)ort  c  out, lining  this  rule  and  other 
KMjuired  mtormation  to  the  l'  .S   .Senate, 
the  I    S    House  ot  Represent.itives  and 
the  ( .o  nipt  roller  (ieneral  of  the  linited 
St.ites  prior  to  public  .iticui  of  the  rule  in 
the  Federal  Register  This  rule  is  not  a 
in.iinr  n  le  '  ,is  defined  bv  ')  l'  S.(i 

H,  Petitions  for  judicial  Review 

1  nder  M'(  tion  <(l7(ti)(  1 1  of  the  Clean 
,\ir  .\c  t.  [letitions  for  |uclic  lal  rev  lew  of 
this  ,ic  tion  must  he  tileci  in  the  I'nited 
St.ites  (  jnirt  ot  .\p|)e.lls  for  the 
,i[ipropri.ite  I  in  uit  b\  August  14.  2000 
I'iling  .1  (letition  for  reccmsideration  b\ 
the  Administr.itor  of  this  final  rule  does 
not  .iffec  t  the  finalitv  of  this  rule  for  the 
purposes  of  ludicial  rtniew  nor  does  if 
extend  the  time  within  which  .i  petition 
tor  ludic  i.il  review  m.iv  be  filed,  and 
sh.ill  not  postpone  the  effec  tivcness  of 
sue  h  rule  or  .ic  tion  This  .ic  tion  mav  not 
be  (  h.illenged  Liter  in  proceedings  to 
entorc  e  its  reciuirements   (See  scHtion 
U)7(b)(2|  I 

List  of  Subjects  in  40  CFR  Part  70 

.\dininisirative  pr.ic  tice  .md 
|)ro(  ediire,  .\ir  pollution  control. 
ljivironment.il  protecMon. 
Intergovernmental  relations.  Operating 
[lermits.  Reporting  .ind  rei  ordki>eping 
re(juirements. 


Dated    limr  J,  JDOO 
Rebe<  (  d  VV.  Hanmer. 

.A,  tn}i:  Hi'i^nniiil  Attniini^trotar  Hixum  Mil 

40  CFR  part  70,  is  amended  as 
follows: 

PART  70— (AMENDED] 

1    The  authority  c  itation  for  part  70 
continues  to  read  as  follows: 

.\ulhorilv;  4J  1    S  C    7401.  .f  sec/ 

2.  In  appendix  A  to  part  70  the  entry 
for  Montana  is  amended  bv  adding 
paragraph  (b)  to  read  as  follows: 

Appendix  A  to  Part  70 — Approval 
Status  of  State  and  Local  (Operating 
Permits  Programs 


Montana 

*  *  «  «  * 

(b)  Tht^  Montana  Department  of 
Finvironmental  Quality  submittecl  an 
operating  permits  program  on  March  29, 
1494;  effective  on  [une  12.  1995;  revised 
l.inuarv  I.t.  199H.  and  March  17.  2000. 
hill  approval  effective  on  August  14. 
2000 

***** 

IIK  Dim     II0-14"(iH  t-ileil  h-lJ-CKI:  H  4")  .ini] 
BILLING  CODE  6S60-S0-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  141  and  142 

[FRL-6715-4] 

Revisions  to  the  Interim  Enhanced 
Surface  Water  Treatment  Rule 
(lESWTR),  the  Stage  1  Disinfectants 
and  Disinfection  Byproducts  Rule 
(Stage  1  DBPR)  and  Revisions  to  State 
Primacy  Requirements  to  implement 
the  Safe  Drinking  Water  Act  (SDWA) 
Amendments. 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule;  withdrawal. 

SUMMARY:  Bet:ause  we  received  adverse 
comments.  EPA  is  withdrawing  the 
direct  final  rule  regarding  the  Interim 
Enhanced  .Surface  Water  Treatment 
Rule,  the  Stage  1  Disinfectant  and 
Disinfecticm  Byproducts  Rule,  and  the 
Primacy  Rule  that  published  on  April 
14.  2000  (65  FR  20304). 

In  the  direct  final  rule,  we  stated  that 
if  we  received  adverse  comments  by 
May  15.  2000.  v\e  would  publish  a 
timely  withdrawal  in  the  Federal 
Register.  EPA  subsequently  received 
adverse  comments.  We  will  address 
those  comments  in  a  final  rule  based 
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upon  the  proposed  rule  also  published 
on  April  14.  2000  (65  FR  20314). 
Because  of  the  degree  of  public 
interest  in  the  rule,  we  are  reopening  the 
comment  period  on  the  proposed  rule. 
For  additional  information,  see  the 
document  that  reopens  the  comment 
period,  which  is  published  in  the 
"Proposed  Rules"  section  of  this  issue 
of  the  Federal  Register. 
DATES:  The  direct  final  rule  amending 
40  CFR  parts  141  and  142,  published  on 
April  14,  2000  (65  FR  20304).  is 
withdrawn  as  of  June  13,  2000. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jennifer  Melch,  Implementation  and 
Assistance  Division,  Office  of  Ground 
Water  and  Drinking  Water  (MC^606), 
U.S.  Environmental  Protection  Agency. 
401  M  Street,  SW.,  Washington,  DC 
20460,  (202)  260-7035.  Information  may 
also  be  obtained  from  the  EPA  Safe 
Drinking  Water  Hotline.  Callers  within 
the  United  .States  may  reach  the  Hotline 
at  (800)  426-4791.  The  Hotline  is  open 
Monday  through  Friday,  excluding 
Federal  holidays,  from  9  a.m,  to  5:30 
p,m,  EST. 

Dated:  |une  8.  2000. 
|.  Charles  Fox, 

Assistant  Administrator.  Office  ot  Water 
|FK  Doc  .  00-1488(i  Filed  6-12-(K):  8:4,=j  am] 
BILLING  CODE  6560-50-P 


GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Chapter  301 

[FTR  Amendment  87] 
RIN3090-AH18 

Federal  Travel  Regulation;  Maximum 
Per  Diem  Rates  and  Other  Travel 
Allowances;  Correction 

AGENCY;  Office  of  Governmentwide 
Policy,  GSA. 

ACTION:  Final  rule;  correction. 

SUMMARY:  This  document  corrects 
entries  listed  in  the  prescribed 
maximum  per  diem  rates  for  locations 
within  the  continental  United  States 
(CONUS)  contained  in  a  final  rule 
appearing  in  part  III  of  the  Federal 
Register  of  Thursday,  December  2.  1999 
(64  FR  67670).  The  rule,  among  other 
things,  increased/decreased  the 
maximum  lodging  amounts  in  certain 
existing  per  diem  localities,  added  new 
per  diem  localities,  and  removed  a 
number  of  previously  designated  per 
diem  localities.  A  correction  published 
on  Friday,  May  19,  2000  (65  FR  31823). 
corrected  the  seasonal  dates  and  lodging 
rates  for  Aspen,  Colorado  but  failed  to 
show  changes  this  caused  in  the 


amounts  of  the  maximum  per  diem 
rates. 

EFFECTIVE  DATE:  January  1 .  2000. 

FOR  FURTHER  INFORMATION  CONTACT: 

loddy  P.  Garner.  Office  of 
Governmentwide  Policy  (MTT). 
Washington.  DC  20405:  telephone  202- 
501-4857. 

SUPPLEMENTARY  INFORMATION:  In  rule 
document  00-12340  beginning  on  page 
31823  in  the  issue  of  Friday.  Mav  19. 
2000  make  the  following  corrections 

Appendix  A  to  Chapter  301  [Corrected] 

On  page  31825.  under  the  State  of 
Colorado,  city  of  Aspen,  the  maximum 
per  diem  rates  in  column  five  are 
corrected  as  follows: 

1.  For  the  entry  "April  1-May31. 
correct  "186"  to  read  "114". 

2.  For  the  entry  "June  1-Decem.ber 
31."  correct  "114"  to  read  "186" 

Page  31825.  as  corrected,  reads  as 
follows; 

Appendix  A  to  Chapter  301 — 
Prescribed  Maximum  Per  Diem  Rates 
for  CONUS 
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Per  diem  locality 

Key  city'                                                County  and-'or  other  defined  location  ', ' 

Maximum 

lodging 

amount 

(room 

rale 

only — M 

uxes) 

(a) 

+ 

M&IE 

rate 
(b) 

- 

Maximum 

per  diem 

rate' 

(c) 

(October  l-May  31) 

69 

38 

107 

San  Mateo/Redwood  City 

San  Mateo 

99 

42 

141 

Sanu  Barbara 

Sanu  Barbara 

99 

38 

137 

Santa  Cruz 

Sanu  Cruz 

(June  1  -September  30) 

99 

42 

141 

(October  l-May  31) 

68 

42 

110 

Santa  Rosa 

Sonoma 

65 

42 

107 

Sanu  Monica 

City  limits  of  Sanu  Monica  (see  Los  Angeles) 

(June  1  -September  30) 

110 

38 

148 

(October  1  -May  3 1 ) 

99 

38 

137 

South  Lake  Tahoe 

El  Dorado  (see  also  Suteline,  NV) 

108 

42 

150 

Sunnyvale/Palo  Alto/San  Jose 

Sanu  Clara 

125 

46 

171 

Tahoe  City 

Placer 

128 

42 

170 

Truckee 

Nevada 

69 

42 

111 

Visalia 

Tulare 

58 

38 

96 

West  SacrajTKnto 

Yolo 

64 

30 

94 

Yosemiie  National  Park 

Manposa 

(May  1-Octob«r31) 

100 

46 

146 

(November  1 -April  30) 

76 

46 

122 

COLORADO 

Aspen 

Pitkin 

(January  1-Mareh31) 

163 

46 

209 

(Apnl  l-May  31) 

68 

46 

114 

(June  1  December  31) 

140 

46 

186 

Boulder 

Boulder 

(May  I  -October  1 5) 

90 

42 

132 

(October  16-Apnl  30) 

79 

42 

121 

Colorado  Spnngs 

El  Paso 

(May  IS-September  14) 

73 

38 

III 

(September  IS-May  14) 

59 

38 

97 

Cortez 

Montezuma 

64 

34 

98 

Crested  Butte 

City  limits  of  Crested  Butte  (see  Gunnison) 

95 

42 

137 

Denver 

Denver,  Adams,  and  Arapahoe 

83 

42 

125 

Durango 

LaPlaU 

(June  l-October31) 

95 

38 

133 

(November  l-May  31) 

61 

38 

99 

Fort  Collins 

Lanmer  (except  Loveland) 

59 

34 

93 

Gunnison 

Gunnison  (except  Crested  Butte) 

(June  1  5-September  30) 

69 

34 

103 

(October  l-June  14) 

60 

34 

94 

Jefferson  County 

Jefferson  County 

69 

34 

103 

Loveland 

City  limits  of  Loveland  (see  Lanmer  County) 

69 

30 

99 

Montrose 

Montrose 

59 

34 

93 

Pueblo 

Pueblo 

(June  1  -September  30) 

75 

34 

109 

(October  1  -May  3 1 ) 

58 

34 

92 

S 1 1  verthome/Key  stone 

Summit 

(December  1  -Apnl  1  j 

170 

38 

208 

(Apnl  2  November  30) 

130 

38 

168 
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Dated:  lum;  7.  2000. 

lames  L.  Harte. 

'I'ravfl  Team  Lradtr.  Tnivi'l  Miincigpmfnl 
PdIu  V  Division 

IP-R  Doc  .  Ol)-1471h  Filed  t>-12-(K);  H;45  am| 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  22 

[WT  Docket  No.  96-148;  GN  Docket  No.  96- 
113;  FCC  00-141] 

Geographic  Partitioning  and  Spectrum 
Disaggregation  by  Commercial  Mobile 
Radio  Services  Licensees 

AGENCY:  Federal  Communications 

Commission. 

action:  Final  rule. 


SUMMARY:  This  document  modifies  the 
Commission's  rules  governing  Cellular 
Radiotelephone  Service  (cellular 
service)  to  permit  spectrum 
disaggregation  by  cellular  licensees.  In 
addition,  the  Commission  maintains  its 
existing  geographic  partitioning  rules 
for  initial  cellular  licensees,  and  extends 
partitioning  rules  to  unserved  area 
licensees.  This  document  also  resolves 
several  related  issues  relevant  to  cellular 
partitioning  and  disaggregation. 
DATES:  Effective  July  13,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeffrey  Steinberg.  Wireless 
Telecommunications  Bureau. 
Commercial  Wireless  Division,  at  (202) 
418-0896. 

SUPPLEMENTARY  INFORMATION:  Synopsis 
of  the  Second  Report  and  Order. 
"Partitioning"  is  the  assignment  of 
geographic  portions  of  a  radio  license 
along  geopolitical  or  other  boundaries. 
"Disaggregation"  is  the  assignment  of 
discrete  portions  or  "blocks"  of 
spectrum  licensed  to  a  geographic 
licensee  or  other  qualifying  entity.  The 
Commission  has  previously  examined 
partitioning  and  disaggregation  for 
many  Commercial  Mobile  Radio 
Services  (CMRS)  on  a  service-by-service 
basis,  and  has  adopted  geographic 
partitioning  and  spectrum 
disaggregation  rules  for  several  services. 
In  the  Further  Notice  of  Proposed 
Rulemaking  in  this  proceeding.  62  FR 
696  (January  6,  1997),  the  Commission 
tentatively  concluded  that  it  is  now 
appropriate  to  consider  permitting  full 
partitioning  and  disaggregation  in  the 
cellular  service. 

2.  The  Commission  concludes  that 
modifying  its  cellular  rules  to  allow 
disaggregation  will  promote  competition 
and  further  regulatory  symmetry 


between  cellular  and  other  CMRS 
licensees.  Extending  flexible 
disaggregation  rules  to  cellular  will 
increase  carriers'  flexibility  to  tailor 
their  service  offerings  to  meet  market 
demands,  thus  increasing  competition 
and  enhancing  the  efficient  use  of 
spectrum.  The  Commission  further  finds 
that  there  are  no  technical  or  other 
constraints  unique  to  the  cellular 
service  that  would  make  disaggregation 
either  impractical  or  administratively 
burdensome.  The  Commission  therefore 
modifies  its  rules  to  permit  cellular 
licensees  to  disaggregate  portions  of 
their  spectrum  to  other  eligible  entities. 
In  addition,  the  Commission  declines  to 
adopt  minimum  standards  regarding  the 
amount  of  spectrum  that  cellular 
licensees  may  disaggregate. 

3.  With  regard  to  partitioning,  the 
Commission  decides  to  retain  it.s 
existing  partitioning  rules  for  initial 
cellular  licensees,  and  to  provide  for 
partitioning  by  unserved  area  licensees. 
The  Commission  recognizes  that  the 
current  cellular  partitioning  rules  are 
different  from  the  rules  for 
geographically  licensed  services  because 
the  rules  restrict  cellular  partitioning 
outside  the  licensee's  Cellular 
Geographic  Service  Area  (CGSA)  after 
the  initial  five-year  buildout  period. 
However,  this  restriction  ensures  that 
the  cellular  partitioning  rules  do  not 
conflict  with  the  unserved  area  rules, 
and  the  Commission  finds  that  the  rules 
are  sufficiently  flexible  so  as  not  to 
place  cellular  licensees  at  a  competitive 
disadvantage  compared  to  other  CMRS. 
The  Commission  also  believes  that 
celluldir  unserved  area  licensees  should 
have  the  ability  to  partition  their  service 
areas.  As  in  the  case  of  initial  cellular 
licensees,  the  Commission  will  allow 
cellular  unserved  area  licensees  to 
partition  within  their  designated 
licensing  areas  during  the  initial 
buildout  period  of  the  license.  After  the 
expiration  of  the  12-month  buildout 
period,  an  unser\'ed  area  licensee  may 
not  partition  outside  of  the  licensing 
area  established  as  a  result  of  the 
buildout  process. 

4.  The  Commission  retains  its  existing 
cellular  construction  rules  as  they  apply 
to  partitioning.  These  rules  provide 
sufficient  flexibility  for  cellular 
licensees  to  build  out  their  markets  and 
to  respond  to  demands  for  service. 
Thus,  where  a  cellular  licensee 
partitions  its  license  prior  to  the 
expiration  of  the  relevant  buildout 
period,  each  partitionee  will  be 
responsible  for  completing  the  buildout 
in  its  partitioned  area  within  the 
remainder  of  the  original  buildout 
period.  Any  area  that  remains  unbuilt  at 
the  conclusion  of  the  buildout  period 


will  revert  to  the  Commission  and  be 
available  for  unserved  area  licensing. 
With  respect  to  disaggregation,  the 
parties  will  be  required  to  certify-  in 
their  disaggregation  application  which 
party  will  be  responsible  for  building 
out  the  licensed  area 

5.  The  Commission  adopts  its 
proposal  to  permit  combined 
partitionmg  and  disaggregation  for 
cellular.  The  Commission  also 
determines  that  the  license  terms  for 
partitioned  and  disaggregated  cellular 
licenses  will  be  limited  to  the  remaining 
term  of  the  underlying  licenses,  and  that 
partitionees  and  disaggregatees  mav 
obtain  renewal  expectancy  on  the  same 
basis  as  initial  cellular  licensees  and 
other  CMRS  licensees.  Finally,  the 
Commission  declines  to  change  its 
current  procedures  for  reviewing  and 
licensing  cellular  partitioning 
transactions,  and  adopts  these 
procedures  for  reviewing  and  licensing 
disaggregation  transactions. 

Final  Regulatory  Flexibility  Analysis 

6.  As  required  bv  section  603  of  the 
Regulator)-  FlexibiHty  Act  (RFA).  5 
U.S.C.  603.  an  Initial  Regulatory 
Flexibility  Analysis  (IRFA)  was 
incorporated  in  the  Further  Notice  of 
Proposed  Rulemaking  (Further  Notice) 
in  WT  Docket  No.  96-148.=  The 
Commission  sought  written  public 
comment  on  the  proposals  in  the 
Further  Notice,  including  the  IRFA  The 
Commission's  Final  Regulatory 
Flexibility  Analysis  (FRFA)  in  this 
Second  Report  and  Order  C(3nforms  to 
the  RFA.  as  amended  by  the  Contract 
With  America  Advancement  Act  of 
1996.' 

A.  Need  for  and  Purpose  of  This  Action 

7.  In  this  document,  we  modif\  our 
rules  for  the  Cellular  Radiotelephone 
Service  (cellular)  to  permit  partitioning 
and  disaggregation  for  all  licensees  in 
these  services.  The  rules  adopted  herein 
also  implement  Congress'  goal  of  giving 
small  businesses  the  opportunity  to 
participate  in  the  provision  of  spectrum- 
based  services  in  accordance  with  47 
U.S.C.  309(j)(4)(D)  and  reduce  entry 
barriers  for  small  businesses  in 
accordance  with  47  U.S.C.  2.57.  With 
flexible  partitioning  and  disaggregation, 
additional  entities,  including  small 
businesses,  may  participate  in  the 


'  (.fMigrapliK  Carliliiininp  nnd  .Spi-c  trum 
Uisagjjri'galion  b\  CunimerK  lal  Mnlnli' Radio 
S.TMces  LicPnsHi-s,  WT  Dix  kcl  No,  Mf>-148.  FtX 
Mt>-2H7,  Notiii^  of  FrcipuwH  Riilyniakius.  11  F(X: 
R(  d,  101H7  (I99R). 

-Pahl)(   Law  104-11^1,  1  111  St„t    K4"  (IMMhi 
(C;U  .-X.^.  Subtitle  II  i.f  thr  Sniall  BiiMiiess 
Ri'j;ulatiir\  Lnfnri  Pint'ni  fairness  Act  of  I9yh 
(SBRKKA)  ( iulifi..a  M  ->  i    .S  r  bill.  W  apq] 
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provision  of  c:«liular  servicH  without 
needing  to  acquire  wholesaio  an  existin^ 
licen.se  (with  all  of  the  bundle  of  right.s 
currently  associated  with  the  existing 
license).  Acquiring  "less"  than  the 
current  license  will  presumably  be  a 
flexible  and  less  expensive  alternative 
for  entities  desiring  to  provide  those 
services. 

B  Description  and  Number  of  Small 
Entities  Involved 

8.  The  RFA  directs  agencies  to 
provide  a  description  of  and,  where 
feasible,  an  estimate  of  the  number  of 
small  entities  that  will  be  affe<:ted  by 
our  rules. '  The  RFA  generally  defines 
the  term  'small  entity"  as  having  the 
same  meaning  as  the  terms  "small 
business,"  "small  organization."  and 
"small  governmental  jurisdiction."  *  A 
small  organization  is  generally  "any  not- 
for-prrifit  enterprise  which  is 
independently  owned  and  operated  and 
is  not  dominant  in  its  field  "  '• 
Nationwide,  there  art?  275.801  small 
organizaticms.'"  In  addition,  the  term 
"small  business"  has  the  same  meaning 
as  the  term  "small  business  concern" 
under  section  3  of  the  Small  Business 
Act. '  Under  the  Small  Business  Act,  a 
"small  business  concern"  is  one  which: 
(1)  Is  independently  owned  and 
operated;  (2)  is  not  dominant  in  its  field 
of  operation;  and  (:J)  mtH!ts  anv 
additional  criteria  established  by  the 
Small  Business  Administration  (SBA)." 

9.  The  ndes  adopted  in  this  document 
will  affect  all  small  businesses  which 
avail  themselvi's  of  these  rule  changes, 
including  small  businesses  currently 
holding  cellular  licenses  who  choose  to 
partition  and/or  disaggregate,  and  small 
businesses  that  may  acquire  licenses 
through  partitioning  and/or 
disaggregation.  We  have  not  developed 
a  definition  of  small  entities  applicable 
to  cellular  licensees. 

Therefore,  the  applicable  definition  of 
small  entity  is  the  definition  under  the 
SBA  rules  applicable  to  radiotelephone 
companies.  This  definition  provides 
that  a  small  entity  is  a  radiotelephone 
company  employing  fewer  than  1,500 
persons.''  The  size  data  provided  by  the 
SBA  does  not  enable  us  to  make  a 
meaningful  estimate  of  the  number  of 


cellular  providers  which  are  small 
entities  because  it  combines  all 
radiotelephone  companies  with  500  or 
mon)  employees.'" 

10.  The  1992  Census  of 
Transportation,  Communications,  and 
Utilities,  conducted  by  the  Bureau  of  the 
('ensus.  is  the  most  recent  information 
available.  This  document  shows  that 
only  twelve  radiotelephone  firms  out  of 
a  total  of  1.178  such  firms  that  operated 
during  1992  had  1.000  or  more 
employees."  Therefore,  even  if  all 
twelve  of  these  large  firms  were  cellular 
telephone  companies,  nearly  all  of  the 
cellular  carriers  were  small  businesses 
under  the  SBA's  definition.  We  assume, 
for  purposes  of  this  FRFA.  that  all  of  the 
current  cellular  licensees  are  small 
entities,  as  that  term  is  defined  by  the 
SBA.  In  addition,  we  note  that  there  are 
1,758  cellular  licenses;  however,  a 
cellular  licensee  may  own  .several 
licenses.  The  most  reliable  source  of 
information  regarding  the  number  of 
cellular  service  providers  nationwide 
appears  to  be  data  that  we  publish 
annually  in  our  Telecommunications 
Industry  Revenue  report,  regarding  the 
Telecommunications  Relay  Service 
(TRS)  The  report  places  cellular 
licensees  and  Personal  Communications 
.Services  (PCS)  licensees  in  one  group. 
Ac:cording  to  the  data  released  in 
November  1997,  there  are  804 
companies  reporting  that  they  engage  in 
cellular  or  PCS  service.'-'  It  seems 
certain  that  .some  of  these  carriers  are 
not  independently  owned  and  operated, 
or  have  more  than  1,500  employees; 
however,  we  are  unable  at  this  time  to 
estimate  with  greater  precision  the 
number  of  cellular  service  carriers 
qualifying  as  small  business  concerns 
under  the  SBA's  definition.  For 
purposes  of  this  FRFA.  we  estimate  that 
there  are  fewer  than  804  small  cellular 
service  carriers. 

C'  Summary  of  Projected  Reporting, 
Recordkeeping  and  Other  Compliance 
Requirements 

11.  The  rules  adopted  in  this 
document  will  impose  reporting  and 
recordkeeping  requirements  on  small 


'5  II  S.C.  fi03(b)(;i).  H{)4(,iH  II 

*5U.S.f;  tK)l(6). 

■^5  1)  S.C  601(4) 
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1  iiiitrHi  t  to  Offii  I"  lit  .\clv(M  .i<  V  lit  till-  1 '  .S   .SihhII 
Husiness  .Vdiiiinislrntiniil 

5  1'  ,S  {!   bOI(  I)  liMi  iiriHir.iliiiK  In  rrfcn-tK  i'  ll)i' 
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businesses  seeking  licenses  through 
partitioning  and  disaggregation.  The 
information  requirements  will  be  used 
to  determine  whether  the  licensee  is  a 
qualifying  entity  to  obtain  a  partitioned 
license  or  disaggregated  spectrum.  Any  . 
applicant  requesting  such  a  license,  will 
provide  this  information  in  a  one-time 
filing.  The  applicant  will  submit  this 
information  on  a  FCC  Form  490 
Application  for  Assignment  of 
Authorization  or  Consent  to  Transfer  of 
Control  of  License.  The  applicant  will 
also  submit  an  FCC  Form  430  Licensee 
Qualification  Report  if  one  is  not 
already  on  file  with  us.  and  an  FCC 
Form  600  Application  for  Mobile  Radio 
Service  Authorization.  These  forms  are 
currently  in  use  and  have  already 
received  Office  of  Management  and 
Budget  clearance.  We  estimate  that  the 
average  burden  on  the  applicant  is  three 
hours  for  the  information  necessary  to 
complete  these  forms.  We  further 
estimate  that  seventy-five  percent  of  the 
respondents  (which  may  include  small 
businesses)  will  contract  out  the  burden 
of  responding.  Finally,  we  estimate  that 
it  will  take  approximately  thirty 
minutes  to  coordinate  information  with 
those  contractors.  The  remaining 
twenty-five  percent  of  respondents 
(which  may  include  small  businesses) 
are  estimated  to  employ  in-house  staff  to 
provide  the  information. 

D  Steps  Taken  To  Minimize  Burdens  on 
Small  Entities 

12.  The  rules  adopted  in  this 
document  are  designed  to  implement 
Congress'  goal  of  giving  small 
businesses,  as  well  as  other  entities,  the 
opportunity  to  participate  in  the 
provision  of  spectrum-based  services 
and  are  consistent  with  the 
Communications  Act's  mandate  to 
identify  and  eliminate  market  entry 
barriers  for  entrepreneurs  and  small 
businesses  in  the  provision  and 
ownership  of  telecommunications 
services. 

13.  Allowing  non-restricted 
partitioning  of  licenses  will  facilitate 
market  entry  by  parties  who  may  lack 
the  financial  resources  for  participation 
in  auctions,  including  small  businesses. 
Some  small  businesses  may  have  been 
unable  to  obtain  cellular  licenses 
through  sale  due  to  high  asking  prices. 
By  eliminating  this  restriction  and 
allowing  flexible  partitioning,  small 
businesses  will  be  able  to  obtain 
partitioned  licenses  for  smaller  service 
areas  at  presumably  reduced  costs, 
thereby  providing  a  method  for  small 
businesses  to  enter  the  cellular 
marketplace. 

14.  Similarly,  allowing  immediate 
disaggregation  of  cellular  licenses  will 
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facilitate  the  entry  of  new  competitors  to 
the  provision  of  these  services,  many  of 
whom  will  be  small  businesses  seeking 
to  acquire  a  smaller  amount  of  spectnmi 
at  a  reduced  cost.  Additionally, 
allowing  disaggregation  of  spectrum  in 
any  amount  will  also  promote 
participation  by  small  businesses  who 
may  seek  to  acquire  a  smaller  amount  of 
cellular  spectrum  tailored  to  meet  the 
needs  of  their  proposed  service. 

E.  Significant  Alternatives  Considered 
and  Rejected 

15.  We  considered  and  rejected 
several  alternative  proposals  concerning 
partitioning  and  disaggregation: 

•  We  considered  and  rejected  the 
option  of  continuing  to  disallow 
disaggregation  of  cellular  spectrum.  We 
concluded  that  permitting 
disaggregation  would  promote 
competition  and  further  regulatory 
symmetry,  and  that  there  were  no 
technical  or  other  constraints  that 
would  make  cellular  disaggregation 
either  impractical  or  administratively 
burdensome. 

•  We  declined  to  establish  any 
minimum  simount  of  spectrum  that  can 
be  disaggregated.  We  concluded  that 
allowing  flexibility  in  disaggregation 
would  promote  more  efficient  use  of 
spectrum  and  permit  deployment  of  a 
wider  array  of  services. 

•  We  declined  to  allow  additional 
flexibility  in  our  cellular  partitioning 
rules.  We  concluded  that  our  existing 
rules  are  sufficiently  flexible  so  as  not 
to  place  cellular  licensees  at  a 
competitive  disadvantage  compared  to 
other  CMRS,  and  that  additional 
flexibility  would  be  inconsistent  with 
our  cellular  unserved  area  rules. 

•  We  declined  to  apply  a  new  license 
term  to  partitioned  license  areas  or 
disaggregated  spectrum.  We  found  that 
allowing  parties  to  "re-start"  their 
license  term  would  effectively  allow  a 
licensee  to  extend  its  license  term  and 
could  lead  to  circumvention  of  our 
license  term  rules. 

F  Report  to  Congress  " 

16.  We  shall  include  a  copy  of  this 
Final  Regulatory  Flexibility  Analysis, 
along  with  this  Second  Report  and 
Order,  in  a  report  to  be  sent  to  Congress 
pursuant  to  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996,  5  U.S.C.  801(a)(1)(A).  A  copy  of 
this  Final  Regulatory  Flexibility 
Analysis  will  also  be  published  in  the 
Federal  Register. 

G.  Ordering  Clauses 

17.  Accordingly,  pursuant  to  the 
authoritv  of  sections  4(i).  257,  303(g). 
303{r).  and  332(a)  of  the 


Communications  Act  of  1934.  as 
amended.  47  U.S.C.  154(i).  257,  303(g), 
303(r),  and  332(a),  part  22  of  the 
Commission's  Rules,  47  CFR  22.1,  et 
seq..  Is  Amended  as  set  forth  in  the  rule 
changes. 

18.  The  rules  adopted  herein  will 
become  effective  July  13,  2000.  This 
action  is  taken  pursuant  to  sections  4(i), 
303(r),  and309(j)ofthe 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  154(i),  303(r), 
309ij). 

List  of  Subjects  in  47  CFR  Part  22 

Radio. 

Federal  Communications  Commission. 
Magalie  Roman  Salas, 

.Serrpfan'. 

Rule  Changes 

For  the  reasons  set  forth  in  the 
preamble,  the  Federal  Communications 
Commission  amends  47  CFR  part  22  as 
follows: 

PART  22— PUBLIC  MOBILE  SERVICES 

1.  The  authority  citation  for  part  22 
continues  to  read: 

Authority:  47  U.S.C.  154.  222.  303.  309  and 
332. 

2.  Add  §  22.948  to  read  as  follows: 

§22.948    Partitioning  and  Disaggregation. 

(a)  Eligibility.  (1)  Generally.  Parties 
seeking  approval  for  partitioning  and 
disaggregation  shall  request  an 
authorization  for  partial  assignment  of  a 
license  pursuant  to  §  1.948  of  this 
chapter.  Cellular  licensees  may  partition 
or  disaggregate  their  spectrum  to  other 
qualified  entities. 

(2)  Partitioning.  During  the  five  year 
build-out  period,  as  defined  in  §  22.947, 
cellular  licensees  may  partition  any 
portion  of  their  cellular  market  to  other 
qualified  entities.  After  the  five  year 
build-out  period,  cellular  licensees  and 
unserved  area  licensees  may  partition 
any  portion  of  their  Cellular  Geographic 
Service  Area  (CGSA),  as  defined  by 

§  22.911.  to  other  qualified  entities  but 
may  not  partition  unserved  portions  of 
their  cellular  market. 

(3)  Disaggregation.  After  the  five  year 
build-out  period,  as  defined  in  §  22.947. 
parties  obtaining  disaggregated 
spectrum  may  only  use  such  spectrum 
in  that  portion  of  the  cellular  market 
encompassed  by  the  original  licensee's 
CGSA  and  may  not  use  such  spectrum 
to  provide  service  to  unserved  portions 
of  the  cellular  market. 

(b)  Disaggregation.  Cellular  licensees 
and  unserved  area  licensees  may 
disaggregate  spectrum  in  any  amount. 

(c)  Combined  partitioning  and 
disaggregation.  The  Commission  will 


consider  requests  for  partial  assignment 
of  cellular  licenses  that  propose 
combinations  of  partitioning  and 
disaggregation. 

[dj  License  Term.  The  license  term  for 
the  partitioned  license  area  and  for 
disaggregated  spectrum  shall  be  the 
remainder  of  the  original  cellular 
licensee's  or  the  unser\'ed  area 
licensee's  license  term  provided  for  in 
§  22.144(a). 

|FR  Doc.  00-14872  Filed  6-12-00;  8:45  am) 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  1807, 1811, 1812, 1815, 
1816, 1823, 1842, 1846,  and  1852 

Risk  Management 

AGENCY:  National  Aeronautics  and 
Space  Administration  (NASA). 
ACTION:  Interim  rule  and  request  for 
comments. 

SUMMARY:  This  interim  rule  changes  the 
NASA  FAR  Supplement  (NFS)  to 
emphasize  considerations  of  risk 
management,  including  safety,  security 
(including  information  technology 
security),  health,  export  control,  and 
damage  to  the  environment,  within  the 
acquisition  process.  The  interim  rule 
addresses  risk  management  within  the 
context  of  acquisition  planning, 
selecting  sources,  choosing  contract 
type,  structuring  award  fee  incentives, 
administering  contracts,  and  conducting 
contractor  surxeillance.  Also,  this 
interim  rule  provides  that  contractors 
not  be  paid  award  fee  for  any  evaluation 
period  in  which  there  is  a  major  breach 
of  safety  or  security. 
DATES:  Effective  Date:  This  rule  is 
effective  July  13.  2000. 

Applicability  Date:  This  rule  applies 
to  solicitations  issued  on  or  after  lulv 
13,2000 

Comment  Date:  Comments  should  be 
submitted  to  NASA  at  the  address  below 
on  or  before  August  14.  2000. 
ADDRESSES:  Interested  parties  should 
submit  written  comments  to  James  H. 
Dolvin,  NASA  Headquarters  Office  nf 
Procurement.  Contract  Management 
Division  (Code  HK).  Washington.  DC 
20546.  Comments  may  also  be 
submitted  by  e-mail  to 
jdolvinl@mail.hq.nasa.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

lames  H.  Dolvin.  (202)  358-1279. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

It  is  critically  important  for  NASA  to 
achieve  mission  success  w'ithout 
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compromising  safety  However,  given 
that  many  of  NASA's  activities  involve 
advanced  research,  aeronautics,  and 
space  flight,  NA.SA  cannot  completely 
avoitl  risk.  Therefore,  risk  must  bo 
managed,  i  e  .  comprehensively 
identified,  analyzed,  planned,  tracked. 
contrt)lled,  communicated,  and 
documented.  While  risk  management  is 
not  a  new  acquisition  concept,  NASA 
has  initiated  a  risk-based  acquisition 
management  initiative  to  re-focus  on 
risk  as  a  core  acquisition  concern.  That 
initiative  will  be  implemented  by 
providing  training  to  NASA  and 
contractor  personnel,  consultation  to 
NASA  projects  and  programs,  and 
updated  policy  and  guidance  through 
revisions  to  several  of  NASAs  internal 
processes  and  guidelines.  This  interim 
rule  implements  that  part  of  the 
initiative  pertaining  directly  to  the 
procurement  process   Since  NASA's 
at:tivities  often  include  contractor 
efforts,  NASA's  focus  on  safely  and 
mission  success  must  be  ccmveyed  in 
NASA  contracts. 

A  proposed  rule  was  published  in  the 
Federal  Re^ster  at  64  FK  :?8HH0-84  on 
June  20.  1999  (^onnnents  wert?  received 
from  the  (Council  of  Defense  and  Space 
Industry  Associations,  the  United  Space 
Alliance,  and  the  [et  Propulsion 
Laboratory.  All  conunents  were 
considered  in  the  development  of  the 
interim  nde  After  reviewing  the  public 
comments,  revisions  were  made  to 
sections  1807  !(),'),  1812  301,  1815.20,3- 
72.  181.5.304.70,  1815.305.  181H.405- 
274,  1823  7001.  1852  223-73.  and 
1852  223-7ti.  Proposed  section 
1852  223-75  was  deleted.  The  most 
important  of  these  revisions  were  (1) 
changes  in  requirements  for  written 
acquisition  plans,  (2)  elimination  of  the 
requirement  for  a  separate  risk 
management  plan  in  proposals,  (3) 
changes  in  award  fee  evaluation  factors, 
and  (4)  revisions  to  reiiuirements  for  the 
Safety  and  Health  Plan 

B.  Regulatory  Flexibility  Act 

NASA  certifies  that  this  regulation 
will  not  have  a  signific;ant  economic 
impact  on  a  substantial  number  of  small 
business  entities  under  the  Regulatory 
Flexibility  Act  (5  V.S.C.  HOI  ft  seq  \ 
because  this  rule  simply  focuses 
attention  on  risk  management,  an 
existing  busii.ess  practice,  and  does  not 
impose  any  significant  ntfvv 
requirements  which  might  have  an 
economu  impac:t. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  becaus"  the  changt^s  to  the 
NFS  do  not  impose  recordkeeping  or 
information  collection  requirements,  or 
collection  of  information  from  offerors, 
contractors,  or  members  of  tht!  public 


which  require  the  approval  of  the  Office 
of  Management  and  Budget  under  41 
I!  SC.  3501,  ft  seq 

D.  Determination  To  Issue  an  Interim 
Rule 

In  accordance  with  41  U.S.C.  418(d), 
NA.SA  has  determined  that  urgent  an<l 
compelling  reasons  exist  to  promulgate 
this  interim  rule.  The  basis  of  this 
determination  is  that  many  ongoing 
NASA  activities  involve  significant  risk 
factors,  and  that  immediate 
implementation  of  the  procedures 
described  in  this  interim  rule  is 
necessary  for  identification  and 
management  of  these  risks.  Also,  the 
substance  of  this  material  was 
previously  published  for  public 
comment  in  the  Federal  Register  (64  FR 
38880-84)  on  |une  29,  1999  Public 
comments  rt>ceived  in  response  to  this 
interim  rule  will  be  considered  in  the 
formation  of  the  final  rule 

List  of  Subjects  in  48  CFR  Parts  1807. 
1811. 1812, 1815.  1816.  1823.  1842, 
1846.  and  1852 

(Government  procurement 

Tom  Luedtke, 

.•\ss(M  latf  A(ininii'<triiti>r  Inr  Pn)(  un-mfnt 

Accordingly,  48  CFR  Parts  1807.  1811. 
1812, 1815, 1816. 1823, 1842, 1846, and 
1852  are  amended  as  follows: 

1  The  authority  citation  for  48  CFR 
Parts  1807,  1811.  1812.  1815,  1816. 
1823.  1842.  1846.  and  1852  continues  to 
road  as  follows: 

Authority:  4J  f  .Si:  .:473((|(1) 

PART  1807— ACQUISITION  PLANNING 

2  .•Kdd  section  1807.104  to  read  as 
follows; 

1807.104     General  procedures.  (NASA 
supplements  paragrapti  (a)). 

(a)  The  acquisition  planning  team 
shall  obtain  input  from  the  center 
offices  responsible  for  matters  of  safety 
and  mission  assurance,  occupational 
health,  environmental  protet;tion. 
information  technology,  export  control, 
and  security.  Their  presence  on  the 
team  shall  help  to  ensure  that  all  NASA 
■K.quisitions  are  structured  in 
accordance  with  NASA  safety, 
occupational  health,  environmental, 
export  control,  and  security  policy.  As 
pari  of  this  process,  the  team  shall 
re(.i)mmend  any  appropriate  solicitation 
or  contract  requirements  for 
im[)lementation  of  safety,  occupational 
health,  environmental,  information 
technology,  export  control,  and  security 
concerns  (See  NPG  8715.3.  NASA  Safety 
Manual;  NPC,  7120.5,  NASA  Program 
and  Project  Management  Processes  and 
K»'qiiirements;  NPC  2810  1.  Security  of 
Information  Tec:hnology.  and  NPG 
1620.1,  Security  Procedures  and 


Guidelines,  all  available  at 
www.nodis.hq.nasa.gov). 

3  In  section  1807.105,  add  paragraph 
(a)(7)  to  read  as  follows: 

1807.105    Contents  of  written  acquisition 
plans. 

***** 

(a)*    •    • 

(7)  Discuss  project/program  risks  (see 
NPG  7120.5,  NASA  Program  and  Project 
Management  Processes  and 
Requirements).  In  addition  to  technical, 
schedule,  and  cost  risks,  the  discussion 
shall  include  such  considerations  as: 
safety  and  security  (including 
personnel,  information  technology,  and 
facilities/property);  the  need  to  involve 
foreign  sources  (contractor  and/or 
goveriunental).  and  risks  of 
unauthorized  technology  transfer  (see 
NPG  2190.  NASA  Export  Control 
Program);  and  resource  risk,  including 
the  necessary  level  and  expertise  of 
NASA  personnel  resources  available  to 
manage  the  project/program.  For  each 
area  of  risk  identified,  the  discussion 
shall  include  a  quantification  of  the 
relative  magnitude  [e.g.,  high,  medium, 
low)  together  with  the  specific  actions 
taken  to  structure  the  acquisition 
approach  to  manage  the  risks 
throughout  the  acquisition  process.  For 
example,  this  discussion  would  identify 
those  areas  that  have  safety  risk,  discuss 
how  safety  is  addressed  in  contract 
requirements  and  evaluated  in  the 
source  selection,  and  how  it  will  be 
managed  and  incentivized  during 
contract  performance.  Decisions  to 
accept,  mitigate,  track,  and/or  research 
risk  factors  shall  be  identified  and 
documented  as  part  of  acquisition 
planning. 


PART  1811— DESCRIBING  AGENCY 
NEEDS 

4.  Add  section  1811.101  to  read  as 
follows: 

1 811 . 1 01    Order  of  precedence  for 
requirements  documents.  (NASA 
supplements  paragraph  (b)) 

(b)  When  establishing  product 
descriptions  in  either  a  solicitation  or 
contract,  contracting  officers  shall 
include  safeguards,  as  applicable,  to 
ensure  safety,  security,  and 
environmental  protection. 

PART  1812— ACQUISITION  OF 
COMMERCIAL  ITEMS 

5.  In  section  1812.301,  redesignate 
paragraph  (f)(i)(F)  as  (G);  redesignate 
paragraphs  (n(i)(G)  through  (J)  as  (fKiKI) 
through  (M).  add  new  paragraphs 
(f)(i)(F),  (H),  and  (1),  and  redesignate 
paragraph  (f)(i)(F)  as  (G)  to  read  as 
follows: 
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1812.301  Solicitation  provisions  and 
contract  clauses  for  the  acquisition  of 
commercial  items. 

(mil*  *  * 

(F)  1852.223-70.  Safety  and  Health. 

***** 

(H)  1852.223-73,  Safety  and  Health 
Plan. 

(I)  1852.223-75,  Major  Breach  of 
Safety  and  Security. 


PART  1815— CONTRACTING  BY 
NEGOTIATION 

6  In  section  1815.201,  amend 
paragraph  (c)(6)(A)  by  adding  the 
following  sentence  immediately  before 
the  last  sentence  to  read  as  follows: 

1 81 5.201     Exchanges  with  industry  before 
receipt  of  proposals. 

(c)(6)(A)  *    *    *  Comments  should  also 
be  requested  on  any  perceived  safety, 
occupational  health,  security  (including 
information  technology  security), 
environmental,  export  control,  and/or 
other  programmatic  risk  issues 
associated  with  performance  of  the 
work.  *   *   * 
***** 

7.  Add  section  1815.203-72  to  read  as 
follows: 

1815.203-72    Risk  Management. 

In  all  RFPs  for  supplies  or  services  for 
which  a  technical  proposal  is  required, 
proposal  instructions  shall  require 
offerors  to  identify  and  discuss  risk 
factors  and  issues  throughout  the 
proposal  where  they  are  relevant,  and 
describe  their  approach  to  managing 
these  risks. 

8.  In  section  1815.304-70,  paragraphs 
(b)(4)  and  (d)(4)  are  added  to  read  as 
follows: 

1 81 5.304-70    NASA  evaluation  factors. 

***** 

(b)*   •   * 

(4)  If  the  solicitation  requires  the 
submission  of  a  Safety  and  Health  Plan 
(see  1823.7001(c)  and  NPG  8715.3, 
NASA  Safety  Manual.  Appendix  H), 
safety  and  health  must  be  a 
consideration  in  the  evaluation.  For 
acquisitions  valued  at  $10  million  or 
more,  or  $25  million  or  more  for 
commercial  items,  then  the  Mission 
Suitability  factor,  if  used,  shall  include 
a  subfactor  for  safety  and  health. 
Otherwise,  use  of  that  subfactor  is 
optional. 
***** 

(d)*  *   * 

(4)  The  contracting  officer  shall 
evaluate  the  offeror's  past  performance 
in  occupational  health,  security,  safety, 
and  mission  success  (e.g.,  mishap  rates 


and  problems  in  delivered  hardware 
and  software  that  resulted  in  mishaps  or 
failures)  when  these  areas  are  germane 
to  the  requirement. 

9.  In  section  1815.305.  revise 
paragraph  (a)(yi)  to  read  as  follows: 

1 81 5.305    Proposal  evaluation. 

(a)  *  *  * 

(vi)  Any  programmatic  risk  to  mission 
success,  e.g..  technical,  schedule,  cost, 
safety,  occupational  health,  security, 
export  control,  or  environmental.  Risks 
may  result  from  the  offeror's  technical 
approach,  manufacturing  plan,  selection 
of  materials,  processes,  equipment,  or  as 
a  result  of  the  cost,  schedule,  and 
performance  impacts  associated  with  its 
approach.  Risk  evaluations  must 
consider  the  probability  of  the  risk 
occurring,  the  impact  and  severity  of  the 
risk,  the  timeframe  when  the  risk  should 
be  addressed,  and  the  alternatives 
available  to  meet  the  requirements.  Risk 
assessments  shall  be  considered  in 
determining  Mission  Suitability 
strengths,  weaknesses,  deficiencies,  and 
numerical  or  adjectival  ratings. 
Identified  risks  and  the  potential  for 
cost  impact  shall  be  considered  in  the 
cost  or  price  evaluation. 
***** 

10.  In  section  1815.406-170,  delete 
the  "and"  at  the  end  of  paragraph  (c)(5); 
remove  the  period  at  the  end  of 
paragraph  (c)(6)  and  add  ";  and"  in  its 
place;  and  add  paragraph  (c)(7)  to  read 
as  follows: 

1815.406-170    Content  of  the 
prenegotiation  position  memorandum. 

***** 

(c)*   *   * 

(7)  Any  risk  management  issues,  e.g.. 
mission  success,  safety,  occupational 
health,  information  technology,  export 
control,  security,  and  environmental 
risks. 


PART  1816— TYPES  OF  CONTRACTS 

11.  In  section  1816.405-274, 
paragraphs  (c)  through  (h)  are 
redesignated  as  paragraphs  (d)  through 
(i),  and  a  new  paragraph  (c)  is  added  to 
read  as  follows: 


1816.405-274 
factors. 


Award  fee  evaluation 


(c)(1)  The  technical  factor,  if  used, 
must  include  consideration  of  risk 
management  (including  mission 
success,  safety,  seciu"ity,  health,  export 
control,  and  damage  to  the  environment, 
as  appropriate)  unless  waived  at  a  level 
above  the  contracting  officer,  with  the 
conciu-rence  of  the  project  manager.  The 
rationale  for  any  waiver  shall  be 


documented  in  the  contract  file  When 
safety,  export  control,  or  security  are 
considered  under  the  technical  factor. 
the  award  fee  plan  shall  allow  the 
following  fee  determinations,  regardless 
of  contractor  performance  in  other 
evaluation  factors,  when  there  is  a  major 
breach  of  safety  or  security. 

(i)  For  evaluation  of  serxice  contracts 
under  1816.405-273(a).  an  overall  fee 
determination  of  zero  for  any  evaluation 
period  in  which  there  is  a  major  breach 
of  safety  or  security. 

(ii)  For  evaluation  of  end  item 
contracts  under  1816.405-273(b).  an 
overall  fee  determination  of  zero  for  any 
interim  evaluation  period  in  which 
there  is  a  major  breach  of  safety  or 
security.  To  ensure  that  the  final  award 
fee  evaluation  at  contract  completion 
reflects  any  major  breach  of  safety  or 
security,  in  an  interim  period,  the 
overall  award  fee  pool  shall  be  reduced 
by  the  amount  of  the  fee  available  for 
the  period  in  which  the  major  breach 
occurred  if  a  zero  fee  determination  was 
made  because  of  a  ma|or  breach  of  safety 
or  security. 

(2)  A  major  breach  of  safety  consists 
of  an  accident,  incident,  or  exposure 
resulting  in  a  fatality  or  mission  failure; 
or  in  dcunage  to  equipment  or  property 
equal  to  or  greater  than  Si  million;  or 
in  any  "willful  "  or  "repeat"  violation 
cited  by  the  Occupational  Health  and 
Safety  Administration  (OSHA)  or  by  a 
state  agency  operating  under  an  OSHA 
approved  plan. 

(3)  Security  is  the  condition  of 
safeguarding  against  espionage, 
sabotage,  crime  (including  computer 
crime),  or  attack.  A  major  breach  of 
secm-ity  may  arise  from  any  of  the 
following:  compromise  of  classified 
information;  illegal  technology'  transfer; 
workplace  violence  resulting  in  criminal 
conviction;  sabotage;  compromise  or 
denial  of  information  technology 
services;  damage  or  loss  greater  than 
$250,000  to  the  Government;  or  theft. 


PART  1823— ENVIRONMENT, 
CONSERVATION,  OCCUPATIONAL 
SAFETY,  AND  DRUG-FREE 
WORKPLACE 

12.  Revise  section  1823.7001  to  read 
as  follows: 

1 823.7001     NASA  solicitation  provisions 
and  contract  clauses. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  the  clause  at 
1852.223-70,  Safety  and  Health,  shall  be 
included  in  all  solicitations  and 
contracts  for — 
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(1)  Negotiated  acquisitions  of 
S  1.000. 000  or  niort': 

(2)  Construction,  repair,  or  alteration 
in  excess  of  the  simplified  acquisition 
threshold: 

(3)  .Acquisitions  having,  within  their 
total  requirement.  c:onstruction.  repair, 
or  alteration  tasks  in  exc;ess  of  the 
simplified  acquisition  threshold;  and 

(4)  Acquisitions  regardless  of  dollar 
amount  when — 

(i)  Anv  deliverable  contract  end  item 
is  of  a  hazardous  nature;  or 

(ii)  It  can  reasonably  be  expected  that 
hazards  will  be  generated  and 
controlled  within  the  operational 
environment  during  the  life  of  the 
contrac:t  and  the  contracting  officer 
determines  that  they  warrant  inclusion 
of  the  clause. 

(bl  The  clause  proscribed  in  paragraph 
(a)  of  this  section  may  b(!  excluded — 

(ll  From  anv  contract  subject  to  the 
VValsh-Healey  Public  Contracts  Act  (see 
FAR  subpart  22.6)  or  the  Service 
Contract  Act  of  1965  (see  FAR  .Subpart 
22.10)  in  which  the  application  of  either 
act  and  its  implemtmting  regulations 
constitute  adequate  safety  and 
occupational  health  protection;  or 

(2)  When  the  contracting  officer,  with 
the  concurrence  of  the  installation 
official(s)  responsible  for  matters  of 
safetv  and  occupational  health,  makes  a 
written  determination  that  the  clause  is 
not  necessary  under  the  circumstances 
of  the  accjuisition. 

(c)  The  contracting  officer  shall  insert 
the  provision  at  18,52.223-73.  Safetv 
and  Health  Plan,  in  solicitations 
containing  the  clause  at  1852.223-70. 
This  clause  may  be  modified  to  identify 
specific  information  that  is  to  be 
included  in  the  plan.  After  receiving  the 
c(mcurrence  of  the  center  safetv  and 
occupational  health  official(s).  the 
contracting  officer  shall  include  the 
plan  in  any  resulting  contract. 

(d)  The  contracting  officer  shall  insert 
the  clause  at  1852.223-75.  Major  Breach 
of  Safetv  or  Sec;uritv.  in  all  s()licitatif>ns 
and  contracts  with  estimated  values  of 
$500,000  or  more,  unless  waived  at  a 
level  above  the  contracting  officer  with 
the  concurrence  of  the  project  manager 
and  the  installation  official(s) 
responsible  for  matters  of  securitv. 
export  control,  safetv.  and  occupational 
health.  For  other  contracts,  use  of  the 
clause  is  optional. 

PART  1842— CONTRACT 
ADMINISTRATION  AND  AUDIT 
SERVICES 

13.  In  section  1842.503.  revise 
paragraph  (l)(iv)  to  read  as  follows. 

1842.503     Postaward  conferences. 

ID*  '  * 


(iv)  Complex  contract  management 
issues  are  expected,  particularly  risk 
management  areas  identified  during 
program  and  acquisition  planning,  e.g.. 
significant  or  unusual  mission  success, 
technical,  cost,  schedule,  safety, 
security,  occupational  health, 
environmental  protection,  and  export 
ccmtrol  risks. 


PART  1846— QUALITY  ASSURANCE 

14  Add  section  1846.000  to  read  as 
follows: 

1846.000    Scope  of  part. 

The  Government  has  a  duty  to  assure 
that  appropriated  funds  are  spent 
wiselv.  That  duty  is  fulfilled  in  part 
through  surveillance.  Surveillance  may 
be  conducted  through  "insight"  (j.e.. 
monitoring  of  selected  metrics  and/or 
milestones)  or  "oversight"  (i.e.. 
Government  review  and  concurrence 
with  contractor  decisions).  The  decision 
to  use  insight  or  oversight  is  based  on 
an  assessment  of  the  risk  inherent  in  the 
activity  being  surveilled.  Surveillance 
must  be  conducted  whether  or  not  the 
contract  effort  has  been  structured  as 
performance-based . 

15.  Add  section  1846.401  to  read  as 
follows: 

1846.401    General.  (NASA  supplements 
paragraph  (a)) 

(a)  The  quality  assurance  surveillance 
plan  (QASP)  which  the  project  office 
prepares  in  conjunction  with  the 
statement  of  work  is  preliminary.  It 
reflects  the  Government's  surveillance 
a[)pr()ach  relative  to  the  perceived 
programmatic  risk,  and  is  written  at  a 
general  rather  than  specific  level 
because  the  risks  will  not  be  completely 
identified  at  that  time.  After  contract 
award,  contracting  officers  shall  ensure 
that  the  QASP  is  revised  to  reflect  the 
risks  associated  with  the  succ;essful 
proposal.  This  final  QASP  shall  not  be 
included  in  the  contract,  but  should  be 
periodically  reviewed  to  ensure  its 
currency. 

PART  1852— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

16.  The  clause  in  section  1852.223-70 
is  revised  to  read  as  follows: 

1 852.223-70    Safety  and  HeaKh. 

***** 

Safely  and  Health  (|uly  2000) 

(,i)  Thf  Conlrai  lor  shall  lake  all  reasonable 
s.ilt'lv  .111(1  fn  (nipdlionHJ  health  measures  in 
performing  this  i  untracl.  The  C;i)nlrd(  tor 
shall  i;omply  with  all  Federal.  -State,  and 
li)i,al  laws  applicable  to  safety  and 


occupational  health  and  with  the  safety  and 
ociupational  health  standards,  spei  ifi(  ations. 
reporting  requirements,  and  any  other 
relevant  requirements  of  this  (  ontract. 

(h)  The  C^ontrai  tor  shall  take,  or  cause  to 
be  taken,  anv  other  safetv.  and  occupational 
health  measures  the  Contracting  (Ifficer  may 
reasonably  diret  t.  To  the  extent  that  the 
Contra(  tor  may  be  entitled  to  an  equitable 
ailiustment  for  those  measures  under  the 
terms  and  (  onditions  of  this  contract,  the 
equitable  adjustment  shall  be  determined 
pursuant  to  the  procedures  of  the  changes 
clause  of  this  contract:  provided,  that  no 
adjustment  shall  be  made  under  this  Safety 
and  Health  ( lause  for  any  change  for  which 
an  equitable  adjustment  is  expressly 
provided  under  any  other  clau.se  of  the 
( ontract. 

(r)  The  Contraf:tor  shall  immediately  notify 
and  promptly  report  to  the  Contracting 
(Iffu  er  or  a  designee  any  acc:ident.  int  ident. 
or  exposure  resulting  in  fatality,  lost  time 
oc(  upational  injury.  o(,cupational  disease, 
(.ontamination  of  property  beyond  any  stated 
ac(  eptable  limits  set  forth  in  the  contract 
.Schedule:  or  property  loss  of  $2.'i,000  or 
more,  or  C^lose  C^all  (a  situation  or  occurrence 
with  no  injury,  no  damage,  or  only  minor 
damage  (less  than  Si. 000)  but  possesses  the 
potential  to  (  ause  any  category  of  mishap,  or 
anv  injury,  damage,  or  negative  mission 
impai  t)  that  ma\'  be  of  immediate  interest  to 
N,\S.\,  arising  out  of  work  performed  under 
this  ccmtrac.t    The  (Contractor  is  not  required 
to  iiu  lude  in  anv  report  an  expression  of 
opinion  as  to  the  fault  or  negligence  of  any 
employee.  In  addition,  service  contractors 
(e\i  luding  constniction  contracts)  shall 
provide  quarterly  reports  specifying  lost-time 
frequent  y  rate,  number  of  lost-time  injuries, 
exposure,  and  at  cident/incident  dollar  losses 
as  spe(  ified  in  the  ( ontrat  t  .Schedule 

(d)  The  C.ontrat  tor  shall  investigate  all 
work-related  incidents,  accidents,  and  Close 
Calls,  to  the  extent  nec:essary  to  determine 
their  causes  and  furnish  the  Contrac  ting 
Officer  a  report,  in  such  form  as  the 
(lontrocting  Offic;er  may  require,  of  the 
investigative  findings  and  proposed  or 
completed  (,orret:tive  actions. 

(e|(  \  ]  The  CContracting  Offic  er  may  notify 
the  Contrac  tor  in  writing  of  any 
noncompliance  with  this  t  lau.se  and  specifv 
corret  live  actions  to  be  taken  The  Contrac:tor 
shall  promptly  take  and  report  any  necessary 
t:orrec  live  action, 

(2)  If  the  Contractor  fails  or  refuses  to 
institute  prompt  c:orreclive  action  in 
act:ordance  with  subparagraph  (e)(1)  of  this 
clause,  the  Contracting  Officer  may  invoke 
the  stop-work  order  clause  in  this  contract  or 
any  other  remedy  available  to  the 
tiovemment  in  the  eyent  of  such  failure  or 
refusal 

(f)  The  Contractor  (or  subcontractor  or 
supplier)  shall  insert  the  substance  of  this 
clause,  including  this  paragraph  (f)  and  any 
applit:able  .Schedule  provisions,  with 
appropriate  changes  of  designations  of  the 
parties,  in  subcontracts  of  every  tier  that — 

(1)  Amount  to  $1,000,000  or  more  (unle.ss 
the  Contracting  Officer  makes  a  written 
determination,  after  consultation  with 
installation  safety  and  health  representatives, 
that  Ihis  is  not  required): 
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(2)  Require  construction,  repair,  or 
alteration  in  excess  of  $25,000;  or 

(3)  Regardless  of  dollar  amount,  involve 
the  use  of  hazardous  materials  or  operations. 

(g)  Authorized  Government  representatives 
of  the  Contracting  Officer  shall  have  access 
to  and  the  right  to  examine  the  sites  or  areas 
where  work  under  this  contract  is  being 
performed  in  order  to  determine  the 
adequacy  of  the  Contractor's  safety  and 
occupational  health  measures  under  this 
clause. 

(h)  The  contractor  shall  continually  update 
the  safety  and  health  plan  when  necessary. 
In  particular,  the  Contractor  shall  furnish  a 
list  of  all  hazardous  operations  to  be 
performed,  and  a  list  of  other  major  or  key 
operations  required  or  planned  in  the 
performance  of  the  contract,  even  though  not 
deemed  hazardous  by  the  Contractor.  NASA 
and  the  Contractor  shall  jointly  decide  which 
operations  are  to  be  considered  hazardous, 
with  NASA  as  the  final  authority.  Before 
hazardous  operations  commence,  the 
Contractor  shall  submit  for  NASA 
concurrence — 

(1)  Written  hazardous  operating  procedures 
for  all  hazardous  operations;  and/or 

(2)  Qualification  standards  for  persormel 
involved  in  hazardous  operations. 

(End  of  clause) 

17.  In  section  1852.223-73.  remove 
Alternate  I  and  revise  the  clause  to  read 
as  follows: 

1852.223-73    Safety  and  health  plan. 


Safety  and  Health  Plan  (July  2000) 

The  offeror  shall  submit  a  detailed  safety 
and  occupational  health  plan  as  part  of  its 
proposal  (see  NPG  871.5.3.  NASA  Safety 
Manual.  Appendix  H).  The  plan  must 
include  a  detailed  discussion  of  the  policies, 
procedures,  and  techniques  that  will  be  used 
to  ensure  the  safety  and  occupational  health 
of  contractor  employees  and  to  ensure  the 
safety  of  all  working  conditions  throughout 
the  performance  of  the  contract.  The  plan 
must  similarly  address  safety  and 
occupational  health  for  subcontractor 
employees  for  any  proposed  subcontract 
whose  value  is  expected  to  exceed  $500,000. 
including  commercial  services  and  services 
provided  in  support  of  a  commercial  item. 
Also,  when  applicable,  the  plan  must  address 
the  policies,  procedures,  and  techniques  that 
will  be  used  to  ensure  the  safety  and 
occupational  health  of  NASA  employees  and 
the  public.  This  plan,  as  approved  by  the 
Contracting  Officer,  will  be  included  in  any 
resulting  contract. 

(End  of  provision) 

18.  Add  section  1852.223-75  to  read 
as  follows: 

1852.223-75    Major  breach  of  safety  or 
security. 

As  prescribed  in  1823.7001(d),  insert 
the  following  clause: 

Major  Breach  of  Safety  or  Security  (July 
2000) 

(a)  Safety  is  the  freedom  from  those 
conditions  that  can  cause  death,  injury. 


occupational  illness,  damage  to  or  loss  of 
equipment  or  property,  or  damage  to  the 
environment.  Safety  is  essential  to  NASA  and 
is  a  material  part  of  this  contract.  A  major 
breach  of  safety  may  constitute  a  breach  of 
contract  that  entitles  the  Government  to 
exercise  any  of  its  rights  and  remedies 
applicable  to  material  parts  of  this  contract, 
including  termination  for  default.  A  major 
breach  of  safety  must  be  related  directly  to 
the  work  on  the  contract.  A  major  breach  of 
safety  is  an  act  or  omission  of  the  contractor 
that  consists  of  an  accident,  incident,  or 
exposure  resulting  in  a  fatality:  or  in  damage 
to  equipment  or  property  equal  to  or  greater 
than  Si  million;  or  in  any  "willful"  or 
"repeat"  violation  cited  by  the  Occupational 
Health  and  Safety  Administration  (OSHA)  or 
by  a  state  agency  operating  under  an  OSH.'K 
approved  plan. 

(b)  Security  is  the  condition  of 
safeguarding  against  espionage,  sabotage, 
crime  (including  computer  crime),  or  attack. 
A  major  breach  of  security  may  constitute  a 
breach  of  contract  that  entitles  the 
Government  to  exercise  any  of  its  rights  and 
remedies  applicable  to  material  parts  of  this 
contract,  including  termination  for  default.  A 
major  breach  of  security  may  occur  on  or  off 
Government  installations,  but  must  be  related 
directly  to  the  work  on  the  contract.  A  major 
breach  of  security  may  arise  from  any  of  the 
following:  compromise  of  classified 
information;  illegal  technology  transfer; 
workplace  violence  resulting  in  criminal 
conviction:  sabotage:  compromise  or  denial 
of  information  technology  services;  damage 
or  loss  greater  than  $250,000  to  the 
Government;  or  theft. 

(c)  In  the  event  of  a  major  breach  of  safety 
or  security,  the  Contractor  shall  report  the 
breach  to  the  Contracting  Officer.  If  directed 
by  the  Contracting  Officer,  the  Contractor 
shall  conduct  its  own  investigation  and 
report  the  results  to  the  Government.  The 
Contractor  shall  cooperate  with  the 
Government  investigation,  if  conducted. 
(End  of  i.:lause) 

[FR  Doc.  00-14752  Filed  6-12-00;  8:45  am) 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parte  1811  and  1852 

Packaging,  Handling,  and 
Transportation 

AGENCY:  National  Aeronautics  and 
Space  Administration  (NASA). 

ACTION:  Final  rule. 

SUMMARY:  This  is  a  final  rule  amending 
the  NASA  FAR  Supplement  (NFS)  to 
add  guidance  for  packaging,  handling, 
and  transportation  of  certain  kinds  of 
aeronautical  and  space  equipment.  A 
NASA  policy  directive  containing  these 
policies  already  exists,  and  the  new  NFS 
material  adds  a  contract  clause  which 
directs  the  contractor  to  perform 


packaging  emd  handling  as  provided  in 
the  policy  directive. 

EFFECTIVE  DATE:  June  13.  2000. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  H.  Dolvin,  NASA  Headquarters, 
Office  of  Procurement,  Contract 
Management  Division  (Code  HK).  (202) 
358-1279.  email: 
jdolvinl@mail.hq.nasa,gov, 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

Some  NASA  programs  require  the 
development  of  aeronautical  and  space 
equipment  which,  when  transported 
from  one  place  to  another,  require  the 
use  of  special  kinds  of  packaging, 
handling  methods,  and  transportation 
procedures.  At  present,  there  is  a  NASA 
policy  directive  which  has  instructions 
for  these  procedures,  but  there  is  no 
contract  clause  in  the  NFS  to  require  the 
contractor  to  perform  packaging  and 
handling  as  provided  in  the  directive. 
This  final  rule  adds  such  a  clause  to  the 
NFS. 

B.  Regulatory  Flexibility  Act 

NASA  certifies  that  this  final  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
business  entities  within  the  meaning  of 
the  Regulator)'  Flexibility  Act  (5  U.S.C. 
601.  et  seq.),  because  it  only  applies  in 
those  instances  when  a  small  business 
entity  is  providing  either  Class  I  .  II,  or 
III  items. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
NFS  do  not  impose  any  recordkeeping 
or  information  collection  requirements, 
or  collection  of  information  from 
offerors,  contractors,  or  members  of  the 
public  that  require  the  approval  of  the 
Office  of  Management  and  Budget  under 
44  U.S.C.  3501.  ef  seq. 

List  of  Subjects  in  48  CFR  Parts  1811 
and  1852 

Government  Procurement. 

Tom  Luedtke. 

Associate  Administrator  for  Procurement 

Acccordingly,  48  CFR  Parts  1811  and 
1852  is  amended  as  follows: 

1 .  The  authority  citation  for  48  CFR 
Parts  1811  and  1852  continues  to  read 
as  follows: 

Authority:  42  U.S.C.  2473(c)(1). 

PART  1811— DESCRIBING  AGENCY 
NEEDS 

2.  Amend  paragraph  (b)  of  section 
1811.002  by  removing  the  word  "shall" 
and  adding  "must"  in  its  place. 
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1811.002    [Amended] 

3.  Amend  paragraph  (a)(3)  of  section 

1811.403  bv  removing  the  word  "shall" 
and  adding  "must"  in  its  plai;p. 

4.  Add  section  181 1.403-70  to  read  as 
follows: 

1811 .403-70    Packaging,  handling,  and 
transportation. 

(a)  NPG  6000  IE.  "Requirements  for 
Packaging.  Handling,  and 
Transportation  for  Aeronautical  and 
Space  Systems.  Equipment,  and 
Associated  Components"  provides 
guidance  for  shipment  of  certain  NA.SA 
items. 

(b)  Contracting  officers,  with  the 
advice  of  the  requiring  activity  and  the 
Center  Transportation  (Ifficer.  must 
include  a  designation  of  each 
deliverable  item,  or  groupings  of 
deliverable  items,  as  Class  I.  II.  III.  or  IV 
for  purposes  of  contractor  compliance 
with  the  NPC;. 

1811.404  [Amended] 

5.  Amend  paragraphs  (a)(2)  and  (a)(3) 
of  section  1811.404  by  removing  the 
word  "shall"  and  adding  "must"  in  its 
place. 

6.  Add  section  181 1 .404-70  to  read  as 
follows: 

1 81 1 .404-70    NASA  contract  clauses. 

The  clause  at  1852.21 1-70.  Packaging. 
Handling,  and  Transportation,  must  be 
included  in  solicitations  and  contracts 
for  deliverable  items,  including 
software,  designated  as  Class  I  (mission 
essential).  Class  II  (delic:ate  or  sensitive), 
or  C;lass  III  (requires  special  handling  or 
monitoring). 

1811.502    [Amended] 

7  Amend  paragraph  (d)  of  section 
181 1.502  by  removing  the  word  "shall" 
and  adding  "must"  in  its  place. 

1811.602    [Amended] 

8.  Amend  paragraph  (c)  of  section 

181 1.602  by  removing  the  word  "shall" 
and  adding  "must"  in  its  place. 

181VS03    [Amended] 

9.  Amen.'  p.:r;igraph  (t')(iii)  of  section 

1811.603  bv  rem  )ving  the  word  "shall" 
and  adding    must"  in  its  place. 

PART  1852— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

10.  Add  section  1852.211-70  to  read 
as  follows: 

1 852.21 1  -70    Packaging,  handling,  and 
transportation. 

As  prescribed  in  1811.404-70.  insert 
the  following  clause: 


PackaginK,  Handling,  and  Transportation — 
|une  2000 

|,i)  Thf  Cdiilr.)'  tnr  shiil!  shdll  <  oniplv  with 
.\l'(,  f)l)()0  U-,.     Ki'iiuiriTiu'iits  fi)r  i'di  k.iging. 
H.iiiiilmg.  lUid  Trrtn>>iinrt(itiiin  for 
.\iT<in.iiiIi(  dl  iiiiii  Spd(  I'  Svsli^nis.  Equipment. 
.111(1  .-S.sscx  idlini  Comptint'nls".  ildtcH  .\pT\\ 
2t>.  IM'1!).  d.s  nidv  l)e  siipplt'mciitt'ii  In  itit- 
slalemcnt  of  wnrit  or  spci  itu  dlioiis  of  this 
( ()ntra(  t.  for  nil  items  designdtcd  ,is  Cldss  I. 
II.  or  III 

(b)  The  Coiitrdi  tor's  packaging,  hdntlling. 
and  transportation  [)roi  edures  may  be  used. 
in  whole  or  in  part,  subjerl  lo  the  written 
approval  of  the  Contrai  ting  Offi(  er,  provided 
( 1 1  the  Contrac  tor's  pro<  edures  are  not  in 
I  cinllii  t  with  anv  re<]uirenients  of  this 
(  ontra<  t.  and  [2]  the  recjuiremenls  ot  this 
(.ontrai  t  shall  lake  preredeni  e  in  the  event  of 
any  I  onflii  t  with  the  Contractor's 
procedures 

((  I  The  Ciontractor  must  plai  e  the 
requirements  of  this  clause  in  al! 
subcontraLts  for  items  that  will  bee  ome 
I  umponents  of  deliverable  (Uass  I.  II,  or  III 
items 
(End  of  clause) 

|FR  [lo( .  00-14753  Filed  (V-12-()0:  8  45  am) 

BILUNC  CODE  75tO-01-U 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

50  CFR  Part  16 

RIN1018-AF88 

Importation  or  Shipment  of  Injurious 
Wildlife:  Zebra  Mussel  {Dnltaena 
polymorpha) 

AGENCY:  Fish  and  Wildlife  Services, 

Interior. 

action:  Final  rule,  correction. 


SUMMARY:  The  US  Fish  and  Wildlife 
Service  (we)  corrects  50  CFR  16.13  by 
adding  the  zebra  mussel  (Dreissena 
polvmurpha).  a  small  bivalve  moUusk 
native  to  Europe,  to  the  list  of  injurious 
fish,  mollusks,  and  crustaceans,  which 
are  subject  to  restrictions  under  the 
Lacev  Act  (18  U.S.C:.  42).  On  November 
7.  1991  (56  CFR  56942).  we  added  the 
zebra  mussel  to  the  list  of  injurious 
wildlife,  but  it  was  inadvertently 
omitted  in  a  subsequent  amendment  to 
50  C:FR  Part  16  (58  FR  58979,  Nov.  5. 
1993).  This  rulemaking  corrects  the 
omission  and  continues  the  prohibition 
on  the  importation,  acquisition,  or 
transportation  of  live  zebra  mussels, 
veligers,  or  viable  eggs  thereof  into  or 
between  the  continental  United  States, 
the  Distric:t  of  Columbia,  Hawaii,  the 
Commonwealth  of  Puerto  Rico,  or  any 
territory  or  possession  of  the  United 
States. 

DATES:  This  action  is  effective  June  13, 
2000. 


ADDRESSES:  Chief,  Division  of  Fish  and 
Wildlife  Management  Assistance,  U.S. 
Fish  and  Wildlife  Service,  4401  North 
Fairfax  Drive,  Suite  840.  Arlington,  VA 
22203 

FOR  FURTHER  INFORMATION  CONTACT: 
Hannibal  Bolton,  Chief,  Division  of  Fish 
and  Wildlife  Management  Assistance, 
telephone  (703)  358-1718. 
SUPPLEMENTARY  INFORMATION:  The 
Nonindigenous  Aquatic  Nuisance 
Prevention  and  Control  Act  of  1990 
(Pub.  L.  101-646,  104  Stat.  4761)  was 
passed  bv  Congress  on  October  27,  1990, 
and  signed  by  President  Bush.  Section 
1208  of  that  law  contains  a  provision 
that  amends  the  Lacey  Act  (18  U.S.C. 
42)  by  adding  the  zebra  mussel  to  the 
list  of  injurious  animals  contained 
therein.  This  provision  required 
addition  of  the  zebra  mussel  to 
implementing  regulations  in  50  CFR 
16.13.  On  November  7,  1991,  we  added 
zebra  mussels  to  50  CFR  part  16  (56  FR 
56942).  In  a  subsequent  final  rule 
affecting  part  16,  we  inadvertently 
omitted  the  zebra  mussel. 

Background 

The  regulations  contained  in  50  CFR 
part  16  implement  the  Lacey  Act  as 
amended.  Under  the  terms  of  the  law, 
the  importation  of  certain  named 
wildlife  is  prohibited,  with  exceptions. 
Additionally,  the  Secretary  of  the 
Interior  is  authorized  to  prescribe  by 
regulations  other  nonindigenous  wild 
animals,  or  viable  eggs  thereof,  which 
are  deemed  to  be  injurious  or 
potentially  injurious  to  the  health  and 
welfare  of  human  beings;  to  the  interests 
of  agriculture.  Forestry,  and 
horticulture;  or  to  the  welfare  and 
survival  of  wildlife  or  wildlife  resources 
of  the  United  States.  The 
Nonindigenous  Aquatic  Nuisance 
Prevention  and  Control  Act  of  1990 
added  the  zebra  mussel  to  the  statutor\' 
list.  We  amended  50  CFR  16  13  to 
reflect  the  present  list  of  prohibited 
wildlife.  By  adding  the  zebra  mussel  to 
the  list  of  injurious  fish,  mollusks.  and 
crustaceans  in  18  U.S.C  42  and  in  50 
CFR  16.13.  their  acquisition, 
importation  into,  or  transportation 
between  the  continental  United  States, 
the  District  of  Columbia,  Hawaii,  the 
Commonwealth  of  Puerto  Rico,  or  any 
territory  or  possession  of  the  United 
States  by  any  means  whatsoever  is 
prohibited  except  by  permit  for 
zoological,  educational,  medical,  or 
scientific  purposes,  or  by  Federal 
agencies  without  a  permit  solely  for 
their  own  use  upon  filing  a  written 
declaration  with  the  District  Director  of 
Customs  at  the  port  of  entry.  In 
addition,  no  live  zebra  mussel,  viable 
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eggs,  or  progeny  thereof  acquired  under 
permit  may  be  sold,  donated,  traded, 
loaned,  or  transferred  to  any  other 
person  unless  such  person  has  a  permit 
issued  by  the  director  of  the  Service. 

List  of  Subjects  in  50  CFR  Part  16 

Fish,  Imports,  Reporting  and 
recordkeeping  requirements. 
Transportation,  Wildlife. 

Accordingly,  50  CFR  part  16  is 
amended  as  described  below: 

PART  16— INJURIOUS  WILDLIFE 

1.  The  authority  citation  for  part  16 
continues  to  read  as  follows: 

Authority:  18  U.S.C.  42. 

2.  Section  1613(a)(2)  is  revised  to  read 
as  follows: 

§  16.13    Importation  of  live  or  dead  fish, 
mollusks,  and  crustaceans,  or  ttralr  progeny 
or  eggs. 

(a)*   *    * 

(2)  The  importation,  transportation,  or 
acquisition  of  any  live  fish  or  viable 
eggs  of  the  walking  catfish,  family 
Clariidae;  live  mitten  crabs,  genus 
Eriochei,  or  their  viable  eggs;  and  live 
mollusks,  veligers.  or  viable  eggs  of 
zebra  mussels,  genus  Dreissena,  are 
proibited  except  as  provided  under  the 
terms  and  conditions  set  forth  in 
§16.22. 


Dated:  May  5,  2000. 
Donald  ).  Barry, 

Assistant  Secretary  for  Fish  and  Wildlife  and 

Parlis. 

[FR  Doc.  00-14804  Filed  6-12-00;  8:45  am] 

BILUNC  CODE  4310-S5-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  660 

[Docket  No.  99122347-9347-01;  I.D. 
060600C] 

Fisheries  off  West  Coast  States  and  in 
the  Western  Pacific;  Pacific  Coast 
Groundflsh  Fishery;  Temporary 
Closure  for  the  Shore-based  Whiting 
Sector 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NCAA), 

Commerce. 

ACTION:  Fishing  restrictions;  request  for 

comments. 

SUMMARY:  NMFS  announces  a  temporary 
closure  of  the  primary  season  for  Pacific 


whiting  (whiting)  south  of  42°  N.  lat.  at 
noon  June  8,  2000,  and  reimposition  of 
"per  trip"  limits  for  whiting  until  0001 
hours  June  15,  2000,  at  which  time  the 
primary  season  south  of  42°  N.  lat.  will 
resume.  This  action  is  authorized  by 
regulations  implementing  the  Pacific 
Coast  Groundfish  Fishery  Management 
Plan  (FMP),  which  governs  the 
groundfish  fishery  off  Washington, 
Oregon,  and  California.  This  action  is 
intended  to  keep  the  harvest  of  whiting 
at  the  2000  allocation  levels. 
DATES:  Effective  from  noon  local  time 
(l.t.)  June  8,  2000,  until  2400  hours  June 

14,  2000.  Comments  will  be  accepted 
through  June  28,  2000. 
ADDRESSES:  Submit  comments  to 
William  Stelle,  Jr.,  Administrator, 
Northwest  Region  (Regional 
Administrator),  NMFS.  7600  Sand  Point 
Way  NE.,  SeatUe,  WA  98115-0070;  or 
Rodney  R.  Mclnnis,  Acting  Regional 
Administrator,  Southwest  Region, 
NMFS,  501  West  Ocean  Blvd..  Suite 
4200,  Long  Beach,  CA  90802^213. 
FOR  FURTHER  INFORMATION  CONTACT: 
Katherine  King  at  206-526-6145  or 
Becky  Renko  at  206-526-6110. 
SUPPLEMENTARY  INFORMATION:  The 
regulations  at  50  CFR  660.323(a)  (3)  and 
(4)  established  separate  allocations  for 
the  catcher/processor,  mothership.  and 
shore-based  sectors  of  the  whiting 
fishery,  and  authorized  separate  starting 
dates  for  each  sector's  primary  season. 
The  primary  season  for  the  shore-based 
sector  is  the  period(s)  when  the  large- 
scale  target  fishery  is  conducted,  and 
thus  when  "per  trip"  limits  are  not  in 
effect.  The  regulations  further  divide  the 
shore-based  allocation  so  that  no  more 
than  5-percent  of  the  shore-based 
allocation  for  whiting  may  be  taken  and 
retained  south  of  42°  N.  lat.  before  the 
primary  season  begins  north  of  42°  N. 
lat.  The  primary  season  for  the  shore- 
based  sector  south  of  42°  N.  lat.  began 
on  April  1,  2000.  earlier  than  the 
northern  season  which  begins  on  June 

15.  2000,  because  whiting  migrate  from 
south  to  north  during  the  fishing  year. 
(The  first  large  whiting  landing  south  of 
42°  N.  lat.  occurred  on  April  20,  2000, 
although  the  fishery  could  have  started 
on  April  1,  1999.)  The  5-percent  cap  is 
intended  to  discourage  effort  shifts  to 
the  south  area  early  in  the  year.  The 
shore-based  whiting  allocation  for  2000 
is  83,790  metric  tons  (mt)  and  the  5- 
percent  cap  on  early  fishing  south  of  42° 
N.  lat.  is  4,190  mt.  When  the  5-percent 
cap  is  reached,  the  20.000-lb  (9.072  kg) 
trip  limit  that  was  in  place  before  the 
start  of  the  southern  primary  season  is 
reimposed  and  remains  in  effect  until 
the  start  of  the  northern  primary  season 
on  June  15.  2000.  However,  the  20.000- 


lb  (9.072  kg)  trip  limit  only  applies  if  a 
vessel  does  not  fish  inside  of  100  fm 
(183  m)  in  the  Eureka  area  during  the 
fishing  trip.  A  different  trip  limit  of 
10.000-lb  (4.536  kg)  of  whiting  is  in 
effect  year-round  (unless  landings  of 
whiting  are  prohibited)  if  a  vessel  fishes 
inside  of  100  fm  (183  m)  at  any  time 
during  a  fishing  trip  in  the  Eureka  area. 
This  smaller  limit  is  intended  to 
minimize  incidental  catch  of  chinook 
salmon  which  are  more  likely  to  be 
caught  shallower  than  100  frn  (183  m) 
in  the  Eiu^ka  area. 

The  best  available  information  on 
June  5,  2000,  indicates  that  2,797  mt  of 
whiting  have  been  taken  by  the  shore- 
based  fishery  south  of  42°  N.  lat. 
through  May  27,  2000,  and  that  4,190  mt 
are  projected  to  be  taken  bv  noon  June 
8,  2000.  Therefore,  the  20.000-lb  (  9,072 
kg)  "per  trip"  limits  announced  in  the 
2000  annual  management  measures  (65 
FR  221,  Januar>-  4,  2000)  will  resume 
until  the  primarv  season  begins  north  of 
42°  N.  lat. 

For  the  reasons  stated  above,  and  in 
accordance  with  the  regulations  at  50 
CFR  660.323(a){4)(i)(B}  and  (iii)(D), 
NMFS  revises  paragraph  B.  of  Section 
IV.  of  the  2000  annual  management 
measures  (65  FR  221,  as  amended),  by 
adding  a  new  sub-paragraph  B.  (3)(b)(iv) 
as  follows: 

IV.  NMFS  Actions 

B.  *   *   * 

(3)  *    •    * 

(b)*    *    * 

(iv)  Closure  of  shore-based  sector 
south  of  42"  N.  lat.  Effective  noon  June 
8,  2000,  to  2400  hours  (12  midnight) 
June  14,  2000  It.,  no  more  than  20.000- 
lb  (9,072  kg)  may  be  taken  and  retained, 
possessed  or  landed  south  of  42°  N.  lat. 
If  a  vessel  fishes  shoreward  of  the  100 
fm  (183  m)  contour  in  the  Eureka  area 
(43°-40°  30'  N.  lat.),  the  10,000-lb  (4.536 
kg)  trip  limit  applies,  as  announced  in 
the  annual  management  measures  at 
paragraph  IV,  B  (3)(c){ii). 
***** 

Classification 

This  action  is  authorized  by  the 
regulations  implementing  the  FMP.  The 
determination  to  take  these  actions  is 
based  on  the  most  recent  data  available. 
The  aggregate  data  upon  which  the 
determinations  are  based  are  available 
for  public  inspection  at  the  office  of  the 
Regional  Administrator  (see  ADDRESSES) 
during  business  hours.  This  action  is 
taken  under  the  authoritv  of  50  CFR 
660.323(a)(4)(i)(B)  and  (i'ii)(D).  and  is 
exempt  from  review  under  Executive 
Order  12866. 

Authority:  \f>  l.-SC  1801  pl  spq. 
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Dated:  June  7.  2000 
Bruce  Morehead, 

Acting  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service 
IFR  Doc.  00-14855  Filed  6-8-00;  2  59  pm| 
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Proposed  Rules 


Federal  Register 

Vol.  65.  No.   114 
Tuesday.  June  13,  2000 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  mies  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

12  CFR  Part  701 

Organization  and  Operations  of 
Federal  Credit  Unions 

AGENCY:  National  Credit  Union 

Administration. 

ACTION:  Proposed  rule. 

summary:  The  NCUA  Board  is 
proposing  amendments  to  its  chartering 
and  field  of  membership  manual  to 
update  chartering  policies  and  hirther 
streamline  the  select  group  application 
process.  These  proposed  amendments 
result  from  NCUA's  experience 
addressing  field  of  membership  issues 
and  concerns  that  surfaced  after  the 
adoption  of  the  current  chartering  and 
field  of  membership  policies. 
DATES:  Comments  must  be  postmarked 
or  received  by  August  14,  2000. 
ADDRESSES:  Comments  should  be 
directed  to  Becky  Baker,  Secretary  of  the 
Board.  Mail  or  hand  deliver  comments 
to:  National  Credit  Union 
Administration,  1775  Duke  Street, 
Alexandria,  Virginia  22314-3428.  Fax 
comments  to  (703)  518-6319.  E-Mail 
comments  to  boardmail@ncua.gov. 
Please  send  comments  by  one  method 
only. 

FOR  FURTHER  INFORMATION  CONTACT:  J. 

Leonard  Sidles,  Chairman,  Field  of 
Membership  Task  Force,  4807 
Spicewood  Springs  Road,  Suite  5200, 
Austin,  Texas  78759  or  telephone  (512) 
231-7900;  Michael  J.  McKenna,  Senior 
Staff  Attorney.  Office  of  General 
Counsel,  1775  Duke  Street,  Alexandria, 
Virginia  22314  or  telephone  (703)  518- 
6540;  Lynn  K.  McLaughlin,  Program 
Officer,  Office  of  Examination  and 
Insurance,  1775  Duke  Street, 
Alexandria,  Virginia  22314  or  telephone 
(703) 518-6360. 

SUPPLEMENTARY  INFORMATION:  In  1998, 
Congress  updated  the  laws  on  field  of 
membership  with  the  passage  of  the 
Credit  Union  Membership  Access  Act 
("CUMAA").  On  August  31,  1998,  the 


NCUA  Board  issued  a  proposed  rule 
that  revised  and  updated  NCUA's 
chartering  and  field  of  membership 
policies.  62  PR  49164  (September  14, 
1998).  On  December  17,  1998,  the 
NCUA  Board  issued  a  final  rule  with  an 
effective  date  of  January  1,  1999.  When 
the  NCUA  Board  issued  its  final  rule  it 
instructed  the  Field  of  Membership 
Taskforce  to  coordinate  and  monitor 
implementation  of  the  new  chartering 
policies  and  make  necessary 
recommendations  for  policy 
clarifications  and  amendments  to  IRPS 
99-1. 

Shortly  after  the  effective  date  of  the 
rule,  the  American  Bankers  Association 
(American  Bankers)  sought  a 
preliminary  injunction  from  the  United 
States  District  Court  for  the  District  of 
Columbia  (the  Court)  against  NCUA  to 
enjoin  the  final  rule.  On  March  10, 
2000,  the  Court  denied  the  American 
Bankers'  motion.  After  the  Court  denied 
the  American  Bankers'  motion  for  a 
preliminary  injunction,  the  American 
Bankers  along  with  the  Independent 
Community  Bankers  of  America 
(Community  Bankers),  filed  an  amended 
complaint  consisting  of  seventeen 
counts.  On  March  30,  2000,  the  Court 
dismissed  all  of  the  challenges  by  the 
American  Bankers  and  Communitv 
Bankers  to  IRPS  99-1. 

Over  the  past  eighteen  months, 
NCUA's  Field  of  Membership  Taskforce 
has  monitored  and  reviewed  the 
implementation  of  IRPS  99-1  in  an 
effort  to  improve  consistency  and 
provide  a  basis,  if  necessary,  for  further 
clarifications  and  modifications.  In 
response  to  this  continued  oversight,  the 
Field  of  Membership  Taskforce 
provided  a  report  to  the  Board  this  year. 
The  findings  and  recommendations  are 
in  response  to  issues  that  either  arose 
during  the  past  eighteen  months  or  were 
identified  by  the  NCUA  Board  as  issues 
that  needed  clarification. 

A.  Proposed  Amendments 

1.  Occupational  Common  Bond 

Independent  Contractors.  Chapter  2, 
Section  II.  A  of  the  Chartering  Manual 
stales: 

So  that  NCUA  may  monitor  any  potential 
field  of  membership  overlaps,  each  group  to 
be  served  (e.g.,  employees  of  subsidiaries, 
franchisees,  and  contractors)  must  be 
separately  listed  in  Section  5  of  the  charter. 

63  FR  73022  (December  30,  1998).  It 
was  the  NCUA  Board's  intent  that 


companies  with  a  strong  dependency 
relationship  should  be  specifically 
named  in  the  credit  unions  charter  in 
order  to  monitor  overlaps.  However,  in 
some  cases,  such  as  when  the  group 
possessing  the  dependency  relationship 
is  comprised  of  numerous  sole 
proprietors  or  independent  contractors, 
it  would  be  burdensome  to  list  each 
contractor,  and  any  overlap  would  be 
immaterial.  For  example,  there  may  be 
hundreds  of  independent  drivers  for  anv 
particular  cab  company.  Therefore,  the 
NCUA  Board  is  proposing  to  amend  the 
language  in  the  section  on  occupational 
common  bonds  so  that  in  situations 
where  multiple  contractors,  who  qualif\' 
based  on  a  strong  dependency 
relationship,  are  sole  proprietors,  the 
regional  director  may  determine  that 
more  generalized  wording  is  acceptable. 

2.  Associational  Common  Bond 

Students  Groups.  Under  IRPS  9»-l. 
students  are  considered  occupational 
groups.  This  permits  single 
occupational  common  bond  credit 
unions  to  serve  persons  employed  or 
attending  the  same  school.  However,  if 
does  not  allow  single  associational 
charters,  such  as  faith-based  groups  that 
operate  schools,  to  include  students  in 
their  charters.  While  a  single  common 
bond  church  credit  union  can  serve  the 
church's  employees,  including  faculty 
and  staff,  it  cannot  serve  the  students 
unless  the  credit  union  changes  its 
charter  type  to  multiple  common  bond. 
This  policy  restriction  is  confusing  and 
causes  undue  problems  for  some  credit 
unions.  To  remedy  this  situation,  the 
NCUA  Board  believes  that  student 
groups  should  be  considered  as  either 
associational  or  occupational, 
depending  on  the  circumstances. 

Given  the  history  of  student  groups, 
there  is  a  basis  and  precedent  for  re- 
defining this  common  bond  to  allow 
greater  flexibility.  For  example,  over  the 
years,  student  groups  have  been  treated 
differently. 

As  early  as  1967,  students  could  be 
included  in  the  field  of  membership  of 
a  federal  credit  union  chartered 
primarily  to  serve  faculty  and  other 
employees  of  a  college  or  university. 
That  policy  re-stated  the  earlier  position 
that  it  did  not  appear  economically 
advisable  to  charter  a  credit  union  with 
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a  field  of  membership  limited  to 
students. 

In  IRPS  89-1  as  well  as  IRPS  94-1.  it 
was  determined  that  student  groups 
could  constitute  a  valid  associatiunal 
common  bond  and  could  qualify  for  a 
charter.  In  IRPS  99-1.  however,  students 
again  became  part  of  an  occupational 
common  bond.  This  change  addressed 
the  problem  of  adding  students  to 
occupational  school  based  credit 
unions,  but  it  created  an  unanticipated 
problem  with  associati(mal  based  faith 
credit  unions.  For  example,  many 
churches  sponsor  and  operate  schools. 
The  resulting  issue  with  this  change  was 
whether  students  at  church  schools 
could  be  added  without  changing  the 
common  bond  type  of  the  credit  union 
(faith  based  credit  unions  have  an 
associational  common  bond) 

There  is  no  question  that  the  students 
of  church  schools  share  a  common  bond 
with  the  church,  but  by  policy,  the 
students  could  not  be  added  without 
going  through  the  expansion  procedures 
and  changing  the  nature  of  the  credit 
union.  The  NCUA  Board  does  not 
believe  this  is  desired  or  equitable.  The 
NCUA  Board  believes  that  students  are 
a  unique  group  that  can  be  considered 
either  occupational  or  associational 
depending  on  the  circumstances.  That    , 
is,  a  student  group,  by  itself  or  when 
combined  with  school  employees,  can 
be  or  constitute  part  of  an  occupational 
common  bond.  When  part  of  a  church 
group,  the  student  group  can  be  treated 
as  part  of  an  associational  common 
bond.  Therefore  the  NC'UA  Board  is 
proposing  to  amend  Chapter  2,  Section 
III  A.l.  of  IRPS  99-1  to  reflect  this  view. 

While  not  requiring  a  policy  change, 
several  other  issues  involving  students 
have  arisen  in  the  last  eighteen  months 
that  require  clarification.  NCUA.  by 
policy,  will  not  consider  a  student 
group  below  the  elementary  level,  in 
and  of  itself,  as  constituting  a  valid 
group  (employees  and  students  of  an 
elementary  school  would  still  be  a  valid 
group).  Additionally,  students  of  martial 
arts,  sports  camps,  and  other  similar 
social/recreational  training  programs  do 
not  constitute  a  valid  associational 
group  simply  because  they  are  enrolled 
in  the  program.  It  is  the  intent  of  IRPS 
99-1  and  these  amendments  that 
students  must  be  tied  to  some  academic 
endeavor  or  occupational  based  training 
program  (if.  college,  trade  school). 
Finally,  student  associational  groups 
must  also  provide  evidence  of  a  valid 
organization.  This  can  he  in  the  form  of 
bvlaws.  charter  or  other  equivalent 
documentation  It  is  important  that  the 
existence  of  a  valid  association  be 
determined 


Tiered  Voting.  In  determining 
whether  a  group  qualifies  as  an 
associational  group,  one  of  the  criteria 
NCUA  considers  is  whether  the 
members  of  the  group  have  voting 
rights.  While  NCUA  will  evaluate  the 
totality  of  circumstances  in  reaching  its 
decision,  a  member's  ability  to  vote  is  a 
significant  factor,  especially  when 
differentiating  between  bona  fide 
associations  and  client-customer 
relationships. 

Questions  have  arisen  whether  this 
criterion  requires  each  member  of  the 
group  to  vote  directly  for  an  official  of 
the  association.  NCUA  has  found  that 
some  large  associations  have  adopted 
voting  procedures  where  members  vote 
for  delegates  who,  in  turn,  cast  their 
votes  for  officials.  This  voting  structure 
constructively  meets  the  intent  of  the 
field  of  membership  policy.  Examples  of 
this  may  include  churches  where  the  lay 
persons  elect  delegates  who  attend  the 
regional  or  national  meetings  to  elect 
the  national  officers  and  labor  unions 
that  may  be  similarly  structured. 
Therefore,  where  such  voting  stn'ctures 
exist,  the  association  will  be  considered 
to  have  met  the  voting  requirement 
criterion. 

Documentation  Requirements 

Generally.  IRPS  99-1  requires  that  an 
association  provide  documentation  that 
it  is  a  valid  association.  In  addressing 
this  issue  hi  IRPS  99-1 ,  language  was 
included  that  indicated  that  the  best 
method  to  demonstrate  an  organization 
was  a  valid  association  was  through  a 
charter  or  bylaws,  or  other  equivalent 
documentation.  The  NCUA  Board  has 
found  that  in  some  cases,  particularly  at 
the  local  level,  some  faith  based 
associations  may  not  possess  bylaws  or 
a  charter.  In  those  cases,  it  is  not 
net;essary  to  have  a  copy  of  a  charter  or 
bylaws,  but  it  is  necessary  to  be  able  to 
document  in  some  way,  i  e.,  other 
equivalent  documentation,  that  it  is  a 
valid  association  For  example,  a  church 
may  not  have  bylaws  or  a  charter,  but 
it  should  be  able  to  obtain  some  other 
documentation  demonstrating  it  is  a 
legally  constituted  church  Often,  this 
can  come  from  the  presiding  official  of 
the  church 

3  Multiple  Common  Bond  Credit 
I'nions 

Expedited  Process  for  Groups  of  500  tir 
Less 

In  the  chartering  process,  as  well  as 
the  addition  of  select  groups  to  a 
multiple  common  bond  credit  union, 
economic  advisability  is  critically 
important.  NC'UA  has  long  taken  the 
position  that  no  charter  should  be 


granted  unless  a  determination  is  made 
that  the  credit  union  "will  be  viable  and 
that  it  will  provide  needed  services  to 
its  members,"  and  will  have  a 
"reasonable  opportunity  to  succeed."  To 
ignore  these  basic,  yet  very  important, 
chartering  requirements  would  create 
unnecessary  and  undue  risks  to  the 
National  Credit  Union  Share  Insurance 
Fund  (NCUSIF).  Equally  important  is 
the  fact  that  members  of  a  credit  union 
that  has  no  reasonable  chance  of  success 
are  needlessly  harmed.  Therefore,  it  is 
the  responsibility  of  NCUA  to  assure 
that  if  a  credit  union  is  chartered,  it  has. 
at  a  minimum,  a  reasonable  opportunity 
to  succeed  in  todays  financial 
marketplace.  This  issue  was  thoroughly 
discussed  in  the  preamble  to  IRPS  99- 
1. 

The  addition  of  groups  to  a  multiple 
common  bond  credit  union  also  takes 
into  consideration  economic 
advisability,  as  well  as  other  criteria. 
CUMAA  requires  that  before  the 
addition  of  any  group  is  approved,  the 
NCUA  Board  must  determine,  in 
writing,  that: 

(1)  Tne  applicant  credit  union  has  not 
engaged  in  any  material  unsafe  or 
unsound  practices  within  the  preceding 
1-year  period; 

(2)  Tne  applicant  credit  union  is 
adequately  capitalized  (this  definition  is 
legally  different  from  the  definition  in 
Prompt  Corrective  Action); 

(3)  The  applicant  credit  union  has  the 
administrative  capability  to  serve  the 
proposed  membership; 

(4)  The  benefit  to  the  members 
outweighs  any  potential  harm  the 
expansion  may  have  on  another  credit 
union;  and 

(5)  The  applicant  credit  union  has  met 
such  additional  requirements  as  the 
Board  may  prescribe. 

An  administrative  process  must  be 
established  to  address  these  issues, 
particularly  since  the  statute  requires 
that  the  determination  must  be  in 
writing. 

The  economic  advisability  of  a  group 
forming  a  separate  credit  union  is  also 
an  essential  element  of  consideration 
before  a  group  can  be  added  to  a 
multiple  common  bond  credit  union. 
The  statute  clearly  sets  forth  this 
standard.  It  states: 

ri'lhe  Board  shall — (A)  encourag*'  the 
fciriTidtion  of  separately  i  hartered  credit 
unions  instead  of  approving  an  application  to 
ini  hide  an  addition«rl  group  within  the  field 
of  membership^an  existing  c:redil  union 
whenever  practicable  and  (.onsisteni  with 
reasonable  standards  for  the  safe  and  sound 
operation  of  the  cr«'dit  union.  *    *    ' 

12  U.S.C.1759  (0(1)(A).  Consequently, 
NCUA  must  determine  in  writing  not 
onlv  that  the  five  statutory  criteria  are 
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met,  but  it  must  also  make  the 
determination  that  the  group  is  not 
economically  advisable  for  the  group  to 
form  a  separate  credit  union.  The 
burden,  as  it  should  be,  is  on  NCUA  to 
make  this  determination.  This 
assessment  is  essentially  the  same 
assessment  that  NCUA  would  make  if 
the  group  requested  a  separate  charter, 
i.e.,  does  it  have  a  reasonable  chance  of 
survival?  That  is,  regardless  of  the  size 
of  the  group.  NCUA  must  determine  if 
the  group  could  stand  on  its  own  as  a 
separate  credit  union.  If  the  group  could 
safely  form  its  own  credit  union,  then 
the  statute  requires  that  the  group  be 
encouraged  to  form  its  own  credit 
union. 

As  set  forth  in  the  preamble  to  IRPS 
99-1 ,  it  remains  the  intent  of  the  Board 
that  every  group  being  added  to  a 
multiple  common  bond  credit  union 
should  be  analyzed  to  determine 
whether  it  has  the  capability  and  desire 
to  support  an  independent  operation. 
This  requirement,  however,  must  be 
balanced  with  operational  feasibility.  To 
overlook  the  complexities  of  providing 
financial  services  will  only  lead  to 
future  supervisory  problems.  The 
regulatory  approach,  therefore,  should 
consider  known  economic  factors  ^d 
the  likelihood  of  success  in  establishing 
and  managing  a  new  credit  union  in 
today's  marketplace.  To  restate  what 
was  discussed  in  IRPS  99-1,  it  is  the 
intent  that  a  group  desiring  a  separate 
charter  should  have  every  reasonable 
opportunity  to  form  a  new  credit  union, 
but  this  desire  must  be  balanced  against 
known  economic  hurdles  and  start-up 
operational  requirements.  Similarly,  a 
larger  group  lacking  the  interest  to 
charter  and  operate  a  separate  credit 
union  should  be  closely  analyzed  since 
desire  and  initiative  are  critical  to  its 
overall  success. 

In  addressing  these  requirements  in 
relation  to  the  historical  data  related  to 
chartering  new  credit  unions,  the  NCUA 
Board  established  an  expedited  process 
in  IRPS  99-1  for  groups  of  200  or  less 
primary  potential  members.  Although  a 
written  determination  regarding  the 
various  statutory  criteria  is  still 
required,  the  expedited  process  allowed 
for  the  streamlined  processing  of  groups 
of  200  or  less  since  the  Board  found  that 
a  group  of  200  or  less,  in  almost  all 
cases,  would  not  be  economically 
advisable.  Thus,  this  past  year, 
applicant  credit  unions  applying  to  add 
a  group  of  200  or  less  simply  had  to 
complete  the  Form  4015-EZ. 
Additionally,  no  overlap  analysis  was 
required  for  these  small  groups. 

A  review  of  the  empirical  data  of  the 
last  eighteen  months  has  convinced  the 
NCUA  Board  that  the  expedited 


processing  number  should  be  raised. 
The  data  indicates  that  a  substantial 
majority  of  the  multiple  group 
expansions  approved,  91.3  percent, 
were  groups  of  200  or  less.  Further.  96.7 
percent  of  the  approved  expansions 
constituted  groups  of  500  or  less. 
Overall,  only  2  percent  of  all 
applications  for  multiple  group 
expansions  were  denied.  In  every  case 
involving  a  group  of  500  or  less,  NCUA 
found  that  the  group  could  not 
reasonably  establish  an  economically 
viable  stand-alone  credit  union.  In  fact, 
the  smallest  federal  credit  union 
chartered  in  1999  had  a  primary 
potential  membership  of  2,000.  The 
smallest  state  credit  union  chartered  in 
1999  had  a  primary  potential 
membership  of  1,651. 

The  NCUA  Board  believes  that  based 
on  the  historical  experience  of  1999  and 
early  2000,  plus  other  chartering  data 
since  1990,  that  the  expedited 
processing  number  for  adding  groups 
should  be  raised  to  500.  ^  In  conjunction 
with  this  proposal,  the  NCUA  Board  is 
also  proposing  that  the  overlap  analysis 
required  of  groups  of  200  or  more 
should  be  raised  to  500. 

Adequate  Capitalization  for  Multiple 
Common  Bond  Credit  Union 
Expansions 

In  the  preamble  to  the  proposed  rule 
and  the  preamble  to  IRPS  99-1  the 
NCUA  Board  addressed  the  issue  of 
defining  the  statutory  term  "adequate 
capitalization"  for  the  addition  of  select 
groups  to  multiple  common  bond  credit 
unions.  It  was  noted  in  the  more 
extended  discussion  in  the  preamble  to 
the  final  rule  that  a  reason  for  the  policy 
change  in  1982  allowing  select  group 
expansions  was  to  assist  credit  unions 
in  diversifying  their  fields  of 
membership  for  safety  and  soundness 
reasons.  Since  that  rationale  is  also 
applicable  today,  the  NCUA  Board 
specifically  included  in  the  final  rule  for 
single  common  bond  and  community 
credit  unions  the  possibility  that  an 
expansion  could  be  approved 
notwithstanding  the  credit  unions 
financial  or  operational  problems.  One 
of  the  statutory  requirements  for  the 
addition  of  select  groups  for  a  multiple 
common  bond  credit  union,  however,  is 
that  the  credit  union  be  adequately 
capitalized.  However,  adequate 
capitalization  was  not  defined  by  the 
statute.  Consequently,  the  Board 


'  Sine  1990.  5  uredil  unions  with  500  or  less 
primary  potential  members  were  chartered  Of  those 
5.  :i  remain  active.  .Since  1990.  11  credit  unions 
with  primary  potential  members  of  501-1000  were 
chartered.  Of  those  11.8  remain  active.  Of  the  119 
fe(ieral  and  state  credit  unions  chartered  since  1990, 
lb  had  primarv  potential  members  of  1000  or  less. 


provided  its  rationale  in  the  preamble  to 
IRPS  99-1  why  6  percent  capitalization 
for  a  credit  union  in  existence  more 
than  10  years  should  be  considered 
adequate  for  field  of  membership 
purposes.  In  particular,  the  Board 
stated: 

(A)  6  percent  capitalization  for  field  of 
membership  expansions  for  multiple 
common  bond  credit  unions  chartered  mor^ 
than  10  years  is  reasonable  and  establishes  a 
standard  that,  while  not  meeting  the  average 
capitalization  level  of  federal  credit  unions, 
is  indicative  of  a  credit  union  that  generally 
is  managed  in  a  safe  and  sound  manner 

63  FR  72009  (December  30.  1998).  In 
addition  to  the  exception  for  credit 
unions  chartered  less  than  10  years, 
low-income  credit  unions  were  also 
provided  flexibility  in  meeting  the 
capitalization  requirement.  Low-income 
credit  unions  or  credit  unions  chartered 
less  than  ten  years  will  be  considered 
adequately  capitalized  for  field  of 
membership  purposes  provided  they  are 
making  reasonable  progress  toward 
meeting  the  6  percent  net  worth 
requirement. 

In  further  addressing  this  issue,  the 
Board  stated  that: 

(A)  restoration  capitalization  plan.  whi(  h 
was  a  basis  for  the  1982  poli(  y  and  which 
remains  operationally  desirable,  is  not 
consistent  with  the  statutory  requirement  in 
CL^MAA  that,  before  an  expansion  can  be 
granted,  the  credit  union  must  be  adequately 
capitalized.  .\  capitalization  restoration  plan, 
while  operationally  desirable,  rould 
essentially  render  the  statutory  requirement 
that  the  credit  union  be  adequately 
capitalized  meaningless.  A  ten-year  window 
to  obtain  a  capitalization  level  of  h  percent 
is  reasonable,  obtainable  and  consistent  w  ith 
prudent  safety  and  soundness  goals. 

63  FR  72009  (December  30.  1998).  The 
NCUA  Board  continues  to  support  this 
view.  That  is,  under  normal 
circumstances,  credit  unions  should  be 
able  to  achieve  a  6  percent 
capitalization  level  within  10  years. 
However,  the  NCUA  Board  also  believes 
that  for  reasons  totally  outside  the 
control  of  the  credit  union,  such  as 
sponsor  problems,  temporary'  asset 
fluctuations  or  economic  downturns,  a 
credit  union  may  temporarily  drop 
below  or  not  be  able  to  achieve  or 
sustain  a  6  percent  capitalization  level. 
These  situations  need  to  be  addressed  in 
view  of  the  statutory  adequate 
capitalization  requirement.  Since  the 
addition  of  select  groups  is  one  way  to 
reverse  adverse  economic  trends,  the 
NCUA  Board  believes  that  the  exception 
provided  newly  chartered  or  low- 
income  designated  credit  unions  should 
also  apply  if  the  credit  union  is 
otherwise  operationally  sound  and  has 
the  administrative  capability  to  add  and 
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serve  new  groups  effectively 
Accordingly,  the  regional  director 
should  be  given  the  latitude  to  make  a 
determination  that  any  credit  union 
with  less  than  6  percent  net  worth  is 
adequatelv  c;apitalized  for  field  of 
membership  purposes  if  the  credit 
union  is  making  reasonable  progress 
toward  meeting  the  requirement.  An 
element  of  consideration  is  whether  the 
addition  of  a  select  group  would 
facilitate  improvement  in  the 
capitalization  level.  For  example,  if  a 
reasonable  plan  is  in  place,  and  the 
addition  of  a  select  group  would  not 
adversely  affect  the  crt?dit  union's 
capitalization  goal,  then  the  lower  than 
6  percent  capital  level  should  not  be  a 
reason  for  denying  the  addition  of  the 
group.  Therefore,  the  NC^UA  Board  is 
proposing  to  amend  Chapter  2,  Section 
IV. B. 2  of  the  Chartering  Manual  to 
provide  the  regional  director  with  this 
discretionary  authority 

Reasonable  Proximity  for  Select  Group 
Expansions 

In  addressing  the  issue  of  reasonable 
proximity  and  the  addition  of  a  select 
group,  the  question  was  raised  how 
NCUA  would  respond  if  a  select  group 
was  located  a  considerable  distance 
from  thf!  credit  union,  but  no  other 
credit  unions  are  within  closer 
proximity  that  could  or  are  willing  to 
serve  the  group.  In  this  situation,  the 
nonavailability  of  other  t;redit  unions  is 
a  factor  that  should  be  con.iidered  in 
determining  wht^ther  the  group  is 
within  reasonable  proximity.  This 
interpretation  does  not  require  a  change 
in  the  chartering  manual 

A  second  issue  was  also  raised 
regarding  the  policies  affecting  the 
addition  of  groups  that  are  within 
reasonable  proximitv  of  a  service  facility 
(this  term  includtis  a  service  center, 
branch  or  shared  branch  or  any  offsite 
credit  union  location  that  meets  the 
definition  of  a  service  fai:ility)  This 
issue  is  particularly  important  in  view 
of  the  networking  system  of  state  and 
national  shared  service  centers,  most  of 
which  technicallv  meet  NCUA's  service 
facility  definition  These  shared  sen,i(  c 
centers  permit  parti(:i[)<ttion  bv  credit 
unions  without  requiruig.  in  m.iin 
cases,  an  ownership  interest.  The 
identical  or  near  identical  naturt-  of  the 
shared  service  centers  in  the  state  and 
national  networking  system  with  the 
definition  of  a  service  facility  in  IRFS 
99-1  has  created  confusion  and. 
therefore,  must  be  clarified. 

Although  IKPS  99-1  states  that  a 
credit  union  can  expand  around  a 
shared  service  facility,  it  was  never  the 
inttmt  that  a  c:redit  union  that  was 
simply  part  of  a  service  center 


networking  system  should  be  permitted 
to  add  groups  around  any  of  the 
numerous  shared  service  center 
locations  without  an  ownership  interest. 
Consequently,  the  current  policy 
guidance  has  been  that  expansions 
around  shared  service  facilities  would 
not  be  permitted  unless  the  shared 
service  facility  was  locally  owned  by  a 
credit  union.  The  rationale  for  this 
position  is  statutory. 

CUMAA  requires  that  NCUA  shall 
first  encourage  the  formation  of 
separately  chartered  credit  unions.  If  the 
formation  of  a  separate  credit  union  is 
not  practicable  or  consistent  with  the 
standards  set  forth  in  the  statute,  then 
a  select  group  can  be  included  in  the 
"field  of  membership  of  a  credit  union 
that  is  within  reasonable  proximity  to 
the  location  of  the  group. "  12  USC  1759 
(0(1  KB).  The  statute  then  delineates  a 
number  of  approval  criteria  that  must  be 
satisfied  before  a  select  group  can  be 
added. 

In  defining  reasonable  proximity,  the 
Board  stated  that  the  group  to  be  added 
must  be  within  the  "service  area"  of  a 
'service  facility"  of  the  credit  union. 
Service  facilitv  was  defined  to  mean  a 
place  where  shares  are  accepted  for 
members'  accounts,  loan  applications 
are  accepted,  and  loans  are  disbursed. 
This  definition  includes  a  credit  union 
owned  branch,  a  shared  branch,  a 
mobile  branch,  an  office  operated  on  a 
regularly  scheduled  weekly  basis,  or  a 
credit  union  owned  electronic  facility 
that  meets,  at  a  minimum,  these 
requirements.  This  definition  does  not 
include  an  ATM 

While  not  entirely  clear  in  the 
preamble  to  IRPS  99-1  or  in  the  policy 
itself,  it  was  the  Boards  intent  that 
expansions  would  bt;  limited  to  select 
groups  that  were  within  reasonable 
proximity  to  a  credit  union,  as  it  was 
ultimately  defined. 

The  state  and  national  networking 
service  center  system,  if  used  to  allow 
the  addition  of  groups,  generally  would 
not  conform  to  the  statutory 
requirements  For  example,  a  credit 
union  in  Texas  could  add  groups  within 
reasonable  proximitv  to  a  service  center 
in  (ieorgia  or  the  hundreds  of  other 
service  centers  located  in  the  United 
States,  even  though  there  was  no 
ownership  interest  in  the  service 
centers,  bv  virtue  of  its  membership  or 
[larticipation  in  the  service  center 
network. 

The  issue  is.  can  credit  unions  that 
are  linked  to  service  centers  through  a 
state  or  national  network  use  that 
linkage,  without  ownership,  to  expand 
their  fields  of  membership  by  adding 
select  groups  located  within  the  service 
area  of  those  service  centers?  It  is  the 


Boards  belief  that  to  allow  a  credit 
union  to  expand  around  any  service 
center  not  local  to  or  not  having  an 
ownership  interest  by  that  credit  union 
would  be  inconsistent  with  the  statute. 
However,  it  is  the  Board's  view  that  the 
current  policy  is  overly  restrictive  and 
that  the  threshold  for  allowing  the 
addition  of  groups  around  a  shared 
service  facility  should  be  modified. 
The  Board  is  amending  Chapter  2. 
Section  4.A.1  of  the  Chartering  Manual 
to  permit  the  addition  of  groups  around 
shared  service  facilities  if  the  credit 
union  either  (1)  owns  directly  or 
through  a  CUSO  or  similar  organization, 
at  least  a  5  percent  interest  in  the 
service  facility  or  (2)  the  service  facility 
is  local  to  the  credit  union  and  the 
credit  union  is  an  authorized  participant 
in  the  service  center. 

Multiple  Common  Bond  Documentation 
Requirements 

During  1999,  there  were  a  number  of 
questions  and  issues  related  to  the 
documentation  requirements  that  must 
be  satisfied  to  add  select  groups.  The 
most  questioned  requirement  related  to 
what  information  the  groups  needed  to 
provide  relative  to  why  the  formation  of 
a  separate  credit  union  for  the  group  is 
not  practical  or  consistent  with  safety 
and  soundness  standards.  While  this 
information  is  found  on  Form  4015, 
IRPS  99-1  did  not  specifically  delineate 
that  the  letter  from  the  group  must 
inqjude  information  on  its  ability  to 
form  a  separate  credit  union.  To  clarify 
this  issue,  the  NCUA  Board  is  proposing 
additional  clarifying  language  be  added 
to  Chapter  II,  IV. B. 3  as  follows: 

Why  the  formation  of  a  separate  credit 
union  for  the  group  is  not  practical  or 
consistent  with  safety  and  soundness 
standards.  Some  of  the  areas  the  credit 
union  may  consider  include: 

•  Member  location — whether  the 
membership  is  widely  dispersed  or 
concentrated  in  a  central  location. 

•  Demographics — the  employee 
turnover  rate,  economic  status  of  the 
group's  members,  and  whether  the 
group  is  more  apt  to  consist  of  savers 
and/or  borrowers. 

•  Market  competition — the 
availability  of  other  financial  services. 

•  Desired  services  and  products — the 
type  of  services  the  group  desires  in 
comparison  to  the  type  of  services  a  new 
credit  union  could  offer. 

•  Sponsor  subsidies — the  availability 
of  operating  subsidies. 

•  Employee  interest — the  extent  of 
the  employees'  interest  in  obtaining  a 
credit  union  charter. 

•  Evidence  of  past  failure — whether 
the  group  previously  had  its  own  credit 
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union  or  previously  filed  for  a  credit 
union  charter. 

•  Administrative  capacity  to  provide 
services — will  the  group  have  the 
management  expertise  to  provide  the 
services  requested. 

A  credit  union  need  not  address  every 
item  on  this  list,  simply  those  issues 
that  are  relevant  to  its  particular  request. 
As  stated  in  the  proposed  language,  a 
credit  union  is  responsible  for  obtaining 
from  groups  over  500  primary  potential 
members  information  regarding  the 
factors  NCUA  will  evaluate  to  determine 
whether  a  group  can  form  its  own  credit 
union.  NCUA  reserves  the  right  to 
contact  the  groups  directly  to  discuss 
economic  advisability  criteria.  Direct 
contact  often  expedites  the  process. 

Voluntary  Mergers 

Consistent  with  current  policy,  two 
single  common  bond  credit  unions  that 
share  the  same  common  bond  (same 
field  of  membership)  can  volimtarily 
merge.  For  example,  corporation  A  is 
nationally  based.  As  a  result  of  being 
nationally  based,  it  has  several  credit 
unions  that  are  not  geographically 
restricted  serving  its  employees.  These 
single  common  bond  credit  unions 
share  the  same  common  bond  and  field 
of  membership.  Accordingly,  by  policy, 
no  analysis  of  the  groups  are  required  to 
determine  if  they  can  stand  on  their 
owna  and  the  credit  unions  can 
voluntarily  merge. 

Similarly,  if  corporation  A  is  served 
by  a  single  conunon  bond  credit  union 
and  corporation  B  is  served  by  a  single 
common  bond  credit  union,  the  two 
single  common  bond  credit  unions  can 
merge  if  one  corporation  is  acquired  by 
the  other.  In  other  words,  if  corporation 
A  purchases  corporation  B,  then  the  two 
single  common  bond  credit  unions 
share  the  same  common  bond  and  there 
is  no  restriction  on  the  two  credit 
unions  voluntarily  merging.  Again,  no 
analysis  is  required,  other  than  to 
determine  they  share  the  same  common 
bond. 

The  two  situations  described  above 
have  not  presented  a  problem  this  past 
year.  However,  if  in  the  examples 
provided  above,  one  of  the  credit  unions 
is  a  healthy  multiple  common  bond 
credit  imion.  the  result  can  be  entirely 
different.  In  some  cases  this  places  an 
undue  burden  on  the  credit  unions  and 
often  presents  potential  long  term 
supervisory  concerns.  For  example,  if  in 
the  second  example  the  credit  union 
serving  corporation  B  is  a  multiple 
common  bond  credit  union,  and 
corporation  A  purchases  corporation  B. 
under  current  policy,  if  the  primary 
field  of  membership  in  corporation  B's 


credit  union  has  more  than  3,000 
primary  potential  members  and  every 
other  group  is  less  than  3,000  primary 
potential  members,  then  NCUA  still 
must  analyze  each  group  of  3,000  or 
more  potential  members  to  determine 
whether  the  formation  of  a  separate 
credit  union  is  practical.  This  is  a  harsh 
result  when  both  credit  unions 
essentially  share  the  same  common 
bond. 

The  NCUA  Board  believes  that  if  there 
is  an  intervening  event,  such  as  a 
corporate  acquisition  or  restructuring, 
and  the  two  credit  unions  have  a 
substantial  overlap  of  their  fields  of 
membership  (in  other  words,  the  field  of 
membership  of  both  credit  unions  that 
results  from  the  restructuring 
corporations),  then  the  two  credit 
unions  should  be  allowed  to  voluntarily 
merge  without  analyzing  that  group's 
ability  to  form  its  own  credit  union. 

Using  the  examples  above,  if 
corporation  A,  served  by  a  single 
common  bond  credit  union,  purchases 
corporation  B.  served  by  a  multiple 
common  bond  credit  union,  then 
employees  of  B  can  join  credit  union  A 
if  credit  union  A's  field  of  membership 
already  includes  all  employees  of  A. 
That  is.  corporation  B  employees  are 
now  corporation  A  employees  and 
therefore  are  a  part  of  credit  union  A's 
common  bond.  Further,  even  if  credit 
union  A  were  a  multiple  common  bond 
credit  union,  policy  would  permit  the 
addition  of  the  employees  of 
corporation  B.  It  would  be  treated  as  an 
expansion,  but  processed  as  a 
housekeeping  amendment.  The  only 
restriction  is  that  credit  union  A  cannot 
serve  the  other  groups  in  credit  union  B 
without  satisfying  the  select  group 
expansion  requirements.  In  many  cases, 
the  end  result  is  almost  a  total  overlap 
of  the  field  of  membership  of  both  credit 
unions. 

The  almost  total  overlap  is  critical  to 
this  issue  since,  in  reality,  no  new  select 
groups  that  do  not  already  have  credit 
union  service  are  being  added.  The 
criteria  for  multiple  common  bond 
expansions  includes  the  statutory 
guidance  that  the  NCUA  Board  must 
encourage  the  formation  of  separately 
chartered  credit  unions.  This  language 
assumes  that  the  group  does  not  already 
have  credit  union  service  available  to  it, 
and  before  adding  the  select  group  to 
another  credit  union,  the  agency  must 
first  encourage,  if  reasonable,  a  separate 
charter,  and  then  make  the 
determination  whether  the  group  can 
stand  on  its  own  as  a  separate  entity. 
This  analysis  is  relevant  to  new 
unaffiliated  groups,  not  groups  already 
included  in  the  field  of  membership. 


In  addressing  this  issue,  some  credit 
unions  decide  to  voluntarily  merge 
since  they  essentially  share  the  same 
field  of  membership.  In  other  words, 
what  was  once  two  separate  groups 
being  served  by  two  separate  credit 
unions  is  now  one  group  being  served 
by  two  separate  credit  unions.  In  this 
situation,  particularly  if  they  apply  to 
voluntarily  merge,  there  is  no  interest  in 
sustaining  two  credit  unions. 
Consequently,  merger  is  often  the  best 
alternative. 

If  the  remaining  groups  are  less  than 
3,000  primary  potential  members,  they 
are  incidental  to  the  field  of 
membership  and  should  not  be  the  basis 
for  jeopardizing  what  otherwise  is  a 
sound  business  decision  in  the  interests 
of  the  members  and  the  NCUSIF. 

Finally,  in  some  instances,  the 
acquiring  corporation  wants  only  one 
credit  union  serving  its  employees — not 
two.  How  does  a  healthy  credit  union 
dissolve?  Obviously,  it  can  voluntarily 
liquidate,  but  that  is  hardly  the  logical 
alternative.  Allowing  a  merger  in  this 
situation  is  appropriate  and 
supportable. 

Therefore,  in  light  of  the  reasons 
stated  above,  the  NCUA  Board  is 
proposing  a  modification  to  its  merger 
policy  to  permit  the  voluntary  merger  of 
credit  unions  with  fields  of  membership 
that  substantially  overlap.  That  is,  if  the 
two  credit  unions  share  the  same 
primary  field  of  membership,  and  each 
of  the  remaining  select  groups  have 
primary  potential  members  less  than 
3.000,  then  the  remaining  groups  wall  be 
considered  incidental  and  the  credit 
unions  should  be  allowed  to  merge. 
However,  non-primary  groups  greater 
than  3,000  would  not  be  considered 
incidental. 

Supervisory  Mergers 

When  safety  and  soundness  concerns 
are  present.  NCUA  may  approve  the 
merger  of  any  federally  insured  credit 
union.  The  NCUA  Board  is  proposing  to 
amend  Chapter  II,  Section  IV.D.2  of  tlie 
Chartering  Manual  to  clarify  that 
abandomnent  by  the  management  and/ 
or  officials  and  an  inability  to  find 
replacements,  loss  of  sponsor  support, 
serious  and  persistent  record  keeping 
problems,  sustained  material  decline  in 
financial  condition,  or  other  serious  or 
persistent  circimistances  are  examples 
that  may  constitute  grounds  for  merging 
a  credit  imion  due  to  supervisory 
concerns.  This  amendment  is  consistent 
with  the  guidance  provided  this  past 
year  in  evaluating  whether  a  merger  was 
voluntary  or  supervisory. 
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Common  Bond  Charter  Conversions 

Chapter  2  Section  IV. F  of  the 
Chartering  Manual  states  that: 

Oiii  f  ,1  miiltiplf  I  ommi)n  hotui  credit 
union  I  onvt-rts  In  a  shikU-  mi  iipHtiondl  or 
Hssoc.rftioniil  I  ri'ilil  union,  it  i.mnol  i  (invert 
t)ai:k  til  a  nniltiplf  i  ommon  l)on(i  iredil 
union  for  a  period  of  three  years,  unless  there 
are  safety  ant)  soundness  conierns. 

Although  this  section  is  rather 
straightforward  it  can  have  unintended 
consequences.  This  past  year  a  multiple 
common  bond  credit  union  divested 
itself  of  its  select  groups  so  that  it  could 
expand  its  primary  pott  ntial 
membership  strictly  in  conformance 
with  single  common  bond  policies. 
Shortly  after  converting  to  a  single 
common  bond,  the  sponsor  restructured 
and  sold  what  had  been  a  major  part  of 
the  potential  single  common  bond. 
While  the  credit  union  can  continue  to 
serve  the  members  of  record  from  this 
group,  it  cannot  take  in  new  members 
from  the  group  without  converting  back 
to  a  multiple  common  bond.  Present 
field  of  membership  policy  does  not 
allow  for  this  unless  there  are  safety  and 
soundness  concerns. 

As  has  been  previously  noted, 
corporate  reorganizations  and 
restructuring  have  increased 
dramatically  this  past  year,  and  it  is 
expected  that  the  pace  of  last  year  will 
continue.  This  type  of  problem  was  not 
anticipated.  The  intent  of  the  restrictive 
language  in  c:urrent  policy  is  to  prevent 
credit  unions  from  circumventing  the 
statute  by  dropping  its  select  groups, 
becoming  a  single  common  bond  credit 
union  and  adding  other  single  common 
bond  groups  (a  single  common  bond 
credit  union  can  add  groups  within  its 
common  bond  without  regard  to 
location  or  size),  and  then  c  onverting 
back  by  adding  new  groups  or  the 
groups  it  dropped  when  it  bw:ame  a 
single  common  bond  credit  union. 

In  the  situation  described  above, 
circumstances  b«n'ond  the  t:redit  union's 
control  entirely  altered  the  primar>' 
reason  the  credit  union  converted  to  a 
single  common  bond  credit  union.  To 
eliminate  this  deleterious  result  from 
unexpected  corporatt?  reorganizations/ 
restructuring,  the  NCil'A  Board  is 
proposing  to  permit  a  credit  union  to 
continue  to  serve  anv  group  included  in 
or  added  to  its  single  common  bond 
field  of  membership  at  the  time  of 
conversion  to  a  single  common  bond 
credit  union  for  a  period  of  thre«i  years 
from  the  date  of  conversion,  even  if  the 
group  is  later  sold,  spun-off  or  otherwise 
divested  as  a  result  of  a  corporate 
reorganization/re.sfructuring.  If  the 
credit  union  elects  to  continue  to  serve 
any  sold,  spun-off  or  otherwise  divested 


group,  then  it  must  convert  back  to  a 
multiple  common  bond  credit  union  on 
the  third  anniversary  of  the  date  of 
conversion.  During  this  three-year 
period,  it  will  continue  to  be  treated  as 
a  single  common  bond  credit  union. 

Conversions  of  Multiple  Common  Bond 
Credit  Unions 

The  NCUA  Board  is  proposing  that 
Chapter  IV,  Section  II.  be  amended  to 
clarif\'  that  a  state  chartered  multiple 
common  bond  credit  union  that 
converts  to  a  federal  charter  may  retain 
in  its  field  of  membership  any  group 
that  it  was  serving  at  the  time  of 
conversion.  Any  subsequent  additions 
or  amendments  to  the  field  of 
membership  must  comply  with  federal 
field  of  membership  policies. 
Additionally,  the  NCUA  Board  is 
clarifying  that  if  any  statq  chartered 
credit  union  that  was  considered  under 
state  law  to  be  a  single  common  bond 
credit  union,  but  under  federal  rules 
would  be  classified  a  multiple  common 
bond  credit  union,  converts  to  a  federal 
charter,  the  charter  type  must  be 
changed  to  reflect  federal  policy. 

The  NCUA  Board  is  also  proposing  an 
amendment  to  Chapter  IV,  Section  III. A 
of  the  Chartering  Manual  to  clarify  that 
a  federal  credit  union  converting  to  state 
charter  remains  responsible  for  the 
operating  fee  for  the  year  in  which  it 
converts.  Currently,  this  fee  is  not  pro 
rated. 

4.  Corporate  Restructunng  for 
Occupational  Common  Bond  Credit 
i'nions  and  Multiple  Common  Bond 
Credit  I  'nions 

This  past  year,  the  most  challenging 
and  complex  field  of  membership  issues 
involved  the  loss  or  dilution  of  a  field 
of  membership  as  a  result  of  corporate 
reorganization  or  restructuring.  This 
issue  was  addressed  in  IRPS  99-1. 
however,  the  current  policy  does  not 
completely  set  forth  the  resolution  of 
various,  and  sometime  numerous, 
consequences  f)f  a  corporate 
restructuring/ reorganization, 
particularly  when  the  credit  unions 
involved  are  reluctant,  and  in  some 
cases  refuse,  to  mutually  address  the 
problem. 

Corporate  restructuring,  under 
previous  field  of  membership  policies, 
could  be  more  easily  resolved  since 
those  policies  allowed  greater  flexibility 
when  a  credit  union  added  a  new  group, 
or  continued  service  to  a  group  that  no 
longer  was  in  its  field  of  membership. 

(]IIMAA.  however,  placed  new 
restrictions  on  the  addition  of  new 
groups  relative  to  size  and  reasonable 
proximity.  What  was  previously  a 
relatively  simple  process  became  more 


problematic  because  of  the  requirement 
to  determine  if  the  change  could  be 
handled  as  a  housekeeping  amendment, 
or  whether  it  required  the  credit  union 
to  applv  for  an  expansion.  If  it  was 
considered  an  expansion,  then  all  the 
requirements  relative  to  adding  a  new 
group  applied.  To  illustrate  this 
problem,  consider  the  following 
example: 

Credit  union  A  serves  occupational  group 
.■\  and  credit  union  B  serves  oc:c:upational 
group  B.  (1( cupational  group  A  buys 
o(  tupational  group  B.  ("an  credit  union  A 
now  serve  oci  upational  group  Bi"  What 
happens  to  credit  union  BV  Can  it  continue 
to  ser\e  its  old  field  of  membership,  or  has 
it  lost  its  field  of  membership  and  now  must 
convert  to  another  type  of  credit  union  or 
voluntarily  liquidate  or  merge?  If  credit 
union  B  c  ontinues  to  operate,  can  it  also 
serve  occupational  group  A?  What  happens 
if  in  the  acquisition  both  groups  are  totally 
integrated  and  they  are  no  longer  separately 
identifiable?  What  happens  if  it  is  a  merger 
and  the  credit  unions  cannot  reasonably 
determine  if  the  new  field  of  membership  can 
easily  be  divided? 

Often,  one  of  the  credit  unions  is 
significantly  smaller  than  the  other.  In 
this  instance,  should  credit  union  A,  if 
it  is  the  smaller  of  the  two,  receive  a 
field  of  membership  windfall  and  credit 
union  B  be  left  without  a  viable  field  of 
membership.  In  other  words,  should 
either  credit  union  A  or  B  be  advantaged 
or  adversely  impacted  by  a  corporate 
restructuring/reorganization  over  which 
thev  have  no  control.  Lastly,  what 
happens  if  the  new  corporation  chooses 
to  only  allow  one  credit  union  to  serve 
its  employees?  What  is  NCUA's 
responsibility  in  tr\ing  to  determine 
who  should  serve  whom? 

This  example,  while  relatively  simple 
factually,  is  occurring  with  greater 
frequencv,  and  there  are  no  simple 
answers.  It  is  further  complicated  if  one 
of  the  credit  unions  is  a  multiple 
common  bond  charter.  In  fact, 
experience  has  demonstrated  that  the 
variations  on  this  example  are  endless. 
Most  often,  the  corporate  change  results 
in  a  significant  hardship  for  one  o   ihe 
credit  unions.  It  is  anticipated  that  the 
number  of  corporate  reorganizations  and 
acquisitions  will  continue  to  climb  thus 
impacting  a  larger  number  of  credit 
unions. 

Current  written  policy  is  not  clear  on 
how  to  resolve  these  type  of  issues. 
Further,  in  the  development  of  current 
policy,  all  the  ramifications  of  the 
problems  resulting  from  corporate 
restructuring  and  acquisitions  were  not 
fully  considered.  Consequently,  after 
considerable  review  of  this  issue,  the 
NCUA  Board  believes  that  the  current 
policy  must  be  clarified  in  order  to 
provide  credit  unions  affected  by  this 
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common  occurrence,  and  over  which 
they  have  no  control,  more  equitable 
treatment.  The  NCUA  Board  does  not 
believe  that  Congress  intended  that 
credit  unions  should  be  forced  to 
liquidate  because  of  a  corporate 
reorganization/restructuring. 
Consequently,  the  NCUA  Board  is  of  the 
view  that  in  a  corporate  restructuring 
situation,  greater  flexibility  must  be 
allowed  so  that  both  credit  unions  can 
serve  the  same  field  of  membership. 

For  single  common  bond  credit 
unions,  the  NCUA  Board  is  proposing 
an  amendment  to  clarify  actual  practice 
that  if  the  group  comprising  the  single 
common  bond  of  a  credit  union  merges 
with,  or  is  acquired  by,  another  group, 
the  credit  unions  originally  serving  both 
groups  can  serve  the  new  group 
resulting  from  the  merger  or  acquisition 
after  receiving  a  housekeeping 
amendment.  In  other  words,  it  will  be 
permissible  for  both  credit  unions  to 
serve  the  same  single  common  bond 
group.  However,  the  credit  unions  may 
agree  to  divide  the  field  of  membership 
in  some  way.  To  clarify  this  practice, 
additional  language  is  proposed  to  state 
that  unless  an  agreement  is  reached 
limiting  the  overlap  resulting  from  the 
corporate  restructuring.  NCUA  will 
permit  a  complete  overlap  of  the  credit 
unions'  fields  of  membership. 

For  multiple  common  bond  credit 
unions,  the  NCUA  Board  is  proposing  a 
clarifying  amendment  to  reflect  that 
when  two  groups  merge,  or  one  group 
is  acquired  by  the  other,  and  each  is  in 
the  field  of  membership  of  a  credit 
union,  then  both  (or  all  affected)  credit 
unions  can  serve  the  resulting  merged  or 
acquired  group,  subject  to  any  existing 
geographic  limitation  and  without 
regard  to  any  overlap  provisions  by  a 
housekeeping  amendment  to  its  charter. 
As  with  single  common  bond  credit 
unions,  both  credit  unions  will  be 
allowed  to  serve  the  new  group 
resulting  from  the  merger,  buyout  or 
acquisition,  and  the  credit  unions  can 
mutually  divide  the  new  field  of 
membership.  If  they  do  not  agree  to  a 
division  of  the  field  of  membership, 
then  a  total  overlap  will  be  permitted. 
The  NCUA  Board  believes  this  to  be  in 
the  best  interests  of  the  credit  unions 
and  the  members  and  the  safety  and 
soundness  concerns  that  evolve  when  a 
credit  union  loses  its  field  of 
membership. 

Finally,  it  is  important  to  note  that  the 
NCUA  Board  does  not  believe  this 
policy  clarification  is  in  violation  of 
CUMAA  or  its  intent  since  new 
unaffiliated  groups  are  not  being  added. 
Rather,  the  same  potential  membership, 
in  terms  of  numbers,  have  the  ability  to 
choose  to  join  one  or  both  credit  unions. 


These  changes  do  no  alter  the  current 
policy  that  a  multiple  common  bond 
credit  union  cem,  by  a  housekeeping 
amendment,  continue  to  maintain  in  its 
field  of  membership  groups  that  have 
been  sold,  spun-off,  or  merged. 

5.  Commmunity  Charters 

Chapter  2,  Section  V.A.2  of  the 
Chartering  Manual  states  that  an  "ethnic 
neighborhood,  a  rural  area,  a  city,  and 
a  county  with  300,000  or  less  residents 
will  generally  have  sufficient  interaction 
and/or  common  interests  to  meet 
community  charter  requirements." 
Chapter  2,  Section  V.A.2  of  the 
Chartering  Manual  further  states  that: 

In  most  cases,  the  "well-defined  local 
community,  neighborhood,  or  rural  district" 
requirement  will  be  met  if  (1)  the  area  to  be 
served  is  in  a  recognized  single  political 
jurisdiction,  i.e..  a  county  or  its  political 
equivalent  or  any  contiguous  political 
subdivisions  contained  therein,  and  if  the 
population  of  the  requested  well-defined  area 
does  not  exceed  300.000,  or  (2)  the  area  to 
be  served  is  in  multiple  contiguous  political 
jurisdictions,  i.e..  a  county  or  its  political 
equivalent  or  any  political  subdivisions 
contained  therein  and  if  the  population  of  the 
requested  well-defined  area  does  not  exceed 
200.000.  If  the  proposed  area  meets  either  of 
these  this  criteria,  the  credit  union  must  only 
submit  a  letter  describing  how  the  area  meets 
the  standards  for  community  interaction  or 
common  interests. 

The  NCUA  Board  included  this 
statement  in  the  final  rule  to  define 
those  situations  based  on  historical  data 
that  generally  meet  the  community 
requirements.  As  a  consequence  of  the 
historical  data,  which  is  further 
supported  by  NCUA's  experience  in 
1999  for  presumptive  community 
charters,  NCUA  only  requires  a  letter 
describing  how  the  particular  eu'ea  meets 
the  standards  for  community  interaction 
or  common  interests.  This  was  not 
intended  to  suggest  that  geographical 
areas  with  populations  larger  than 
300,000,  for  example,  would  not  qualify 
for  a  community  charter.  There  is  no 
negative  presumption  for  larger 
geographical  areas.  Simply,  more 
detailed  documentation  will  be 
necessary  to  support  that  the  proposed 
area  is  a  well-defined  community.  In 
fact,  the  NCUA  Board  has  approved  six 
community  charters  with  a  population 
in  excess  of  300,000  under  IRPS  99-1. 

Community  Action  Plan  (CAP) 

Currently,  credit  unions  are  required 
to  submit  both  a  business  and  marketing 
plan  with  any  proposed,  converting  or 
expanding  community  charter 
application.  A  business  and  marketing 
plan  is  also  critical  in  evaluating  the 
application  for  a  newly  chartered 
community  credit  union.  It  is 


anticipated  that  the  marketing  plan  for 
either  an  expansion,  conversion  or 
chartering  of  a  conununity  charter  will 
address  how  the  credit  union  intends  to 
serve  the  entire  community. 

However,  very-  often,  this  aspect  of  the 
marketing  plan  may  be  very'  general  and 
not  specific  to  low-income  or 
underserved  areas. 

The  development  of  the  marketing 
plan  is  solely  within  the  purview  of  the 
credit  union  and  is  important  in  that  it 
provides  the  strategy  to  achieve  the 
objectives  set  forth  in  the  business  plan. 
NCUA  has  not  previously  required  that 
the  marketing  plan  be  specific  as  to  any 
one  issue,  but  IRPS  99-1  does  require 
that  it  address  how  the  entire 
community  will  be  served. 

One  of  the  goals  of  the  Federal  Credit 
Union  Act  is  to  make  credit  available  to 
people  of  small  means.  Therefore,  the 
NCUA  Board  is  proposing  that  the 
chartering  manual  be  revised  to  require 
that  any  type  of  application  related  to 
expanding,  converting  or  chartering  a 
community  credit  union  include  not 
only  the  required  business  and 
marketing  plan,  but  also  a  community 
action  plan  (CAP)  that  will  be 
periodically  updated  by  the  board  of 
directors  of  the  credit  union  and 
reviewed  periodically  by  NCUA.  There 
is  no  evidence  to  support  that 
community  credit  unions  have  failed  to 
fulfill  their  responsibility'  to  serve  the 
entire  community.  However,  since 
service  to  the  entire  community  is  an 
essential  consideration  for  community 
charters,  it  is  appropriate  that  NCUA  set 
forth  its  regulatory'  expectations  in  this 
regard.  Existing  community  credit 
unions  will  also  be  expected  to  review 
their  business  and  marketing  plans  and 
develop  a  CAP.  which  if  approved  in  a 
final  rule,  should  be  in  place  no  later 
than  December  31,  2001. 

The  business  plan  would  continue  to 
address  the  documentation 
requirements  set  forth  in  Chapter  1  of 
the  Chartering  and  Field  of  Membership 
Manual;  however,  the  CAP  would 
supplement  the  marketing  plan  by 
specifically  addressing  the  credit 
union's  plan  to  market  its  ser\'ices  to  the 
entire  community-,  including 
underserved  or  low-income  areas  (if 
applicable).  This  may  include  current  or 
future  delivery'  systems,  such  as  ATMs. 
24  hour  voice  response  system,  internet 
web  sites,  current  or  future  customized 
programs  to  assist  community  residents 
such  as  credit  counseling  and 
budgeting,  and  current  or  future  service 
facility  locations.  An  important 
component  of  CAP  is  that  it  will 
specifically  focus  on  providing  services 
to  the  entire  community  consistent  with 
sound  business  principles,  and  in 
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particular  less  advantaged  eronomic 
groups  or  groups  with  historically  less 
access  to  financial  services  within  its 
community  field  of  membership. 

Internal  guidelines  to  examiners 
would  require  them  to  periodically 
review  a  community  credit  union's  CAP 
and  its  overall  effectiveness  in  meeting 
the  goals  outlined  in  the  plan.  In  the 
event  a  community  credit  union  failed 
to  reasonably  follow  its  CAP,  the 
regional  director  would  have  discretion 
to  pursue  appropriate  supervisory 
actions. 

6  Underserved  Areas 

The  addition  of  underserved  areas,  as 
defined  in  Chapter  3  of  IRPS  99-1,  to 
the  field  of  memberships  of  operating 
credit  unions  has  been  identified  as  a 
priority  by  the  Board.  Additionally, 
some  credit  unions  have  pointed  out 
that  the  requirements  for  adding  an 
underserved  area  are  difficult  to 
document.  Consequently,  the  Board 
believes  that  the  crurrent  polit:ies  on 
adding  underserved  areas  should  be 
modified  in  order  to  more  easily  achieve 
the  statutory  intent  of  providing  service 
to  the  greatest  number  of  people  of 
small  means. 

Three  criteria  must  be  met  before  an 
underserved  area  can  be  added  to  any 
federal  credit  union's  field  of 
membership.  First,  the  area  must  be  a 
local  community.  Second,  the  area  must 
also  be  classified  as  an  inve.stment  area 
as  defined  in  section  103(16)  of  the 
Community  Development  Banking  and 
Financial  Institutions  Act  of  1994  (12 
U.S.C.  4703  (16))  and  meet  any 
additional  requirements  the  Board  may 
impose  (the  Board  has  not  imposed  any 
additional  requirements).  Third,  the 
credit  union  adding  the  underserved 
area  must  establish  and  maintain  an 
office  or  facility  in  the  local  community', 
neighborhood,  or  rural  district. 

After  reviewing  the  statutor\'  intent  of 
service  to  underserved  areas  and  the 
overall  goal  of  improving  credit  union 
service  to  these  areas,  the  NCI 'A  Board 
proposes  to  modify  the  current  polices 
relating  to  eac:h  of  the  thrtn-  criteria  in 
order  to  encourage  further  development 
of  credit  union  activities  in  underserved 
areas  and  therebv  improve  financial 
services  to  those  most  in  need. 

IRPS  99-1  arfii;ulates  a  presumption 
policy  for  communities  within  a  single 
political  jurisdiction  if  the  population 
does  not  ext:eed  300,000.  or.  if  within 
multiple  contiguous  political 
jurisdictions,  the  population  does  not 
exceed  200.000.  Undt-r  IRPS  99-1. 
however,  interaction  or  i:ommon 
interests  still  must  be  demonstrated 
The  NCC'A  Board  believes  an 
impediment  to  facilitating  service  to 


underserved  areas  is  the  current  policy 
requiring  the  applicant  credit  union  to 
establish  that  there  is  interaction  or 
common  interests  in  the  underserved 
area. 

In  previous  policies,  the  NCUA  Board 
has  determined  that  an  area  where  a 
majority  of  residents  meeting  NCUA's 
definition  of  low-income  could  in  and 
of  itself  be  the  basis  for  a  common  bond. 
Similarly,  the  NCUA  Board  believes  that 
in  certain  cases,  if  an  area  otherwise 
meets  the  requirements  of  an 
underserved  area,  then  additional 
documentation  will  not  be  necessary  to 
establish  that  it  is  a  local  community 
where  the  residents  have  common 
interests  or  interact. 

Accordingly,  if  the  area  meets  the 
requirements  for  an  investment  area, 
and  the  size  of  the  investment  area, 
whether  contained  wholly  or  in  part  of 
a  single  political  jurisdiction  or  multiple 
political  jurisdictions,  meets  the 
presumptive  criteria  established  in  IRPS 
99-1.  then  the  credit  union  will  not 
have  to  demonstrate  common  interests 
or  interaction  among  the  residents. 
Accordingly,  (Chapter  III,  Section  III, 
should  be  amended  to  state  that  the 
"well-defined  local  community, 
neighborhood,  or  rural  district" 
requirement  will  be  met  if: 

fl)  The  underserved  area  to  be  served 
is  in  a  recognized  single  political 
jurisdiction,  i  e  .  a  county  or  its  political 
equivalent  or  any  contiguous  political 
subdivisions  contained  therein,  and  if 
the  populatiuii  of  the  requested  well- 
defined  area  does  not  exceed  300,000,  or 

(2)  The  underserved  area  to  be  served 
is  in  multiple  contiguous  political 
jurisdictions,  i  e.,  a  county  or  its 
political  equivalent  or  any  political 
subdivisions  contained  therein  and  if 
the  population  of  the  requested  well- 
defined  area  does  not  exceed  200,000 

However,  should  the  underserved 
area  exceed  these  limits,  the  credit 
union  must  document  the  area  meets 
the  local  community  criteria  outlined  in 
Chapter  2.  Section  V  A. 2. 
Documentation  Requirements  of  IRPS 
99-1. 

The  statute  further  requires  that  the 
local  community,  neighborhood,  or 
rural  district  must  be  an  investment  area 
that  is  underserved.  The  (Community 
Development  Banking  and  Financial 
Institutions  Act  of  1994  delineates  seven 
criteria,  any  one  of  which  is  sufficient 
to  establish  an  area  as  an  investment 
area.  In  six  of  those  criteria,  there  is  the 
re(juirement  that  there  must  be 
"significant  unmet  needs  for  loans  or 
equitv  investments."  The  Board  has  the 
authority  to  determine  what  constitutes 
significant  unmet  ne<?ds  for  loans  or 
equity  investments.  In  this  instance,  if 


the  proposed  area  meets  the  poverty, 
median  family  income,  unemployment, 
distressed  housing,  or  population  loss 
criteria  as  set  forth  in  the  Community 
Development  Banking  and  Financial 
Institutions  Act  of  1994.  then  the  Board 
will  presume  that  there  are  significant 
unmet  needs  for  loans  or  equity 
investments. 

Finally,  the  third  potential  problem 
area  in  providing  service  to  an 
underserved  area  is  the  statutory 
requirement  that  the  "credit  union 
establishes  and  maintains  an  office  or 
facility  in  the  local  community, 
neighborhood,  or  rural  district  at  which 
credit  union  services  are  available." 
NCUA  has  determined  that  this 
statutory  test  will  be  met  if  one  of  two 
requirements  is  met. 

First,  at  the  time  the  underserved  area 
is  added  to  the  credit  union's  field  of 
membership,  a  plan  must  be  in  place  to 
establish  and  maintain  an  office  or 
facility  within  two  years.  In  addition  to 
a  permanent  office  or  facility,  this 
requirement  may  also  be  satisfied 
through  periodic  service  to  the 
underserved  area  through  the  use  of  a 
mobile  office,  an  office  open  at  select 
times  each  week,  a  service  facility  or 
shared  branches  or  shared  service 
facilities.  A  credit  union  that  has 
multiple  underserved  areas  in  its  field 
of  membership  must  meet  the  statutory 
requirement  for  each  underserved  area 
unless  the  underserved  areas  are 
contiguous 

Second,  if  a  credit  union  has  a 
preexisting  office  within  close 
proximity  to  the  underserved  area(s), 
then  it  will  not  be  required  to  maintain 
an  office  or  facility  within  the 
underserved  area.  Close  proximity  will 
be  determined  on  a  case-by-case  basis, 
but  the  office  must  be  readily  accessible 
to  the  residents  and  the  distance  from 
the  underserved  area  will  not  be  an 
impediment  to  a  majority  of  the 
residents  to  transact  credit  union 
business. 

In  addition  to  the  amendments 
discussed  above,  the  Board  desires  to 
provide  incentives  to  further  encourage 
the  addition  of  underserved  areas.  In 
this  regard,  the  NCUA  Board  is 
considering  one  or  more  incentives  for 
credit  unions  adding  underserved 
communities  if  the  underserved 
community  is  a  minimum  population 
size.  Comments  are  specifically 
requested  on  what  the  population  size 
of  the  underserved  area  should  be  in 
order  for  the  credit  union  to  qualify  for 
one  or  more  of  the  following  incentives: 

•  The  asset  base  used  to  compute  the 
credit  unions  operating  fee  will  be 
frozen  for  a  two-year  period. 
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•  The  operating  fee  will  be  reduced 
by  ten  percent  or  more  per  year  until  the 
total  reduction  equals  $20,000  over  a 
maximum  five-year  period. 

•  The  assets  of  the  underserved  area 
will  not  be  included  in  the  calculation 
of  the  credit  union's  operating  fee  for  5 
years. 

•  Fixed  assets  in  the  underserved  area 
will  not  be  counted  toward  the  fixed 
asset  limitation  of  §  701.35  of  NCUA's 
Rules  and  Regulations.  In  addition,  the 
credit  union  would  be  exempt  from  the 
charitable  donation  regulation.  §  701.25 
and  would  be  allowed  to  increase  the 
dollar  threshold  from  $100,000  to 
$250,000  when  an  appraisal  is  required, 
§  722.3(a)(1). 

It  is  the  Board's  intent  that  the  final 
amendments  include  some  form  of 
incentives.  The  NCUA  Board  is 
requesting  comments  on  these  proposed 
incentives  and  any  others  that  would 
increase  service  to  underserved  areas. 

7.  Miscellaneous  Issues 

Single  Common  Bond  Status 

There  has  been  a  lingering  question 
relative  to  the  status  of  single  common 
bond  credit  unions  as  of  the  date  of 
enactment  of  CUMAA  if  the  corporate 
sponsor  subsequently  reorganizes/ 
restructures.  For  example,  if  corporation 
A  is  served  by  a  single  common  bond 
credit  union  as  of  the  date  of  enactment 
of  CUMAA,  but  subsequent  to  the  date 
of  enactment  corporation  A  restructures 
and  spins  off  a  division,  can  the  single 
common  bond  credit  union  continue  to 
serve  the  spun  off  division  (no  longer  a 
part  of  corporation  A)  without 
converting  to  a  multiple  common  bond 
credit  union? 

The  position  consistently  followed  by 
NCUA  was  that  the  credit  union  would 
have  to  convert  to  a  multiple  conmion 
bond  credit  union  in  order  to  continue 
to  serve  the  spun  off  group.  This  was 
consistent  with  the  statute  because 
members  of  the  group  could  still  be 
served,  even  though  they  may  not  have 
been  members  of  the  credit  union  at  the 
time  of  CUMAA's  enactment. 

This  position  has  created  unnecessary 
hardships  for  several  credit  unions.  As 
a  result,  the  NCUA  Board  has  revisited 
this  issue  and  believes  that  the  previous 
position  should  be  modified.  The 
rationale  for  this  modification  is  two- 
fold. First,  the  statute  states: 

(ii)  a  member  of  any  group  whose  members 
constituted  a  portion  of  the  membership  of 
any  Federal  credit  union  as  of  that  date  of 
enactment  shall  continue  to  be  eligible  to 
become  a  member  of  that  credit  union,  bv 
virtue  of  membership  in  that  group,  after  that 
date  of  enactment. 

12  U.S.C  1759(c)(l)(A)(ii).  Clearly,  the 
credit  union  can  continue  to  serve  any 


member  of  the  group  that  was  part  of  the 
field  of  membership  as  of  the  date  of 
enactment.  Second,  the  successor 
language  in  CUMAA  states: 

If  the  common  bond  of  any  group  referred 
to  in  subparagraph  (A)  is  defined  by  any 
particular  organization  or  business  entity, 
subparagraph  (A)  shall  continue  to  apply 
with  respect  to  any  successor  to  the 
organization  or  entity. 

12  U.S.C.  1759(c)(1)(B).  In  other  words, 
if  the  group  was  included  in  the  field  of 
membership  of  a  credit  union,  that 
group  can  remain  in  the  field  of 
membership  regardless  of  a  change  in 
that  group's  corporate  status.  For 
example,  name  change,  move  to  a 
different  location,  acquisition  of  new 
subsidiaries,  etc. 

The  above  statutory  provisions  make 
it  clear  that  groups  within  a  credit 
union's  field  of  membership  as  of  the 
date  of  enactment  can  continue  to  be 
served.  The  only  question  is,  must  the 
status  of  the  credit  union  change  in  light 
of  the  statutory  definition  of  the  types 
of  credit  unions?  Upon  further  review, 
the  NCUA  Board  is  modifying  its 
position  on  this  issue  since  no  new  non 
single  common  bond  groups  are  being 
added.  Therefore,  the  NCUA  Board  is 
classifying  any  credit  union  that  was  a 
single  common  bond  credit  union  as  of 
the  date  of  enactment  of  the  statute  as 
a  single  common  bond  credit  union 
provided  it  does  not  add  any  new 
groups  to  its  field  of  membership  after 
the  date  of  enactment.  That  is.  to  remain 
a  single  coimnon  bond  credit  union,  it 
can  only  serve  those  groups  that 
constituted  part  of  the  single  common 
bond  at  the  time  CUMAA  was  enacted. 

Low-Income  Communities  Added 
Under  IRPS  94-1 

IRPS  94-1  permitted  any  credit  union 
to  include  in  its  field  of  membership, 
without  regard  to  location,  communities 
and  associational  groups  satisfying  the 
low-income  definition. ^  The  purpose  of 
this  policy  was  to  facilitate  the  making 
of  credit  union  service  available  to 
persons  in  low-income  communities. 
The  only  other  requirement  for  the 
addition  of  a  low-income  community 
was  that  the  area  so  designated  in  fact 
met  conunimity  standards.  Although  the 
courts  did  not  address  this  particular 
issue  or  overturn  any  polices  related  to 
service  to  low- income  communities, 
CUMAA  affirmatively  provided 
authority  for  federal  credit  unions  to 
add  any  person  within  a  local 


community,  neighborhood,  or  rural 
district  if  the  local  coiiununity, 
neighborhood  or  rural  district  is  (1)  an 
investment  area  that  is  underserved  and 
(2)  the  credit  union  establishes  and 
maintains  an  office  or  facility  in  the 
designated  investment  or  underserved 
area.  12  U.S.C.  1759(c)(2). 

There  are  seven  tests  for  an 
underserved  investment  area,  any  one  of 
which  will  satisfy  the  requirement.  The 
authority  granted  in  CUMAA  for  federal 
credit  unions  is  a  broader  standard  than 
the  low-income  requirement  definition 
in  IRPS  94—1  in  that  it  encompasses  a 
significantly  larger  low-income  base. 
One  of  the  tests  for  an  underserved 
investment  area  is  that  the  "median 
family  income  is  at  or  below  80  percent 
of  the  Metropolitan  Area  median  family 
income  or  the  national  Metropolitan 
Area  median  family  income:  and  the 
area  has  significant  unmet  needs  for 
loans  or  equity  investments."  ^  In  manv 
instances,  this  one  test  can  be  less 
stringent  than  the  previous  requirement 
under  IRPS  94-1 . 

As  has  been  repeatedly  noted  and 
even  referenced  in  CUMAA.  credit 
unions  have  the  specified  mission  of 
meeting  the  credit  and  savings  needs  of 
consumers,  especially  persons  of 
modest  means.  This  is  reflected  in  the 
statutory  authority  to  serve  underserved 
investment  areas.  Throughout  IRPS  99- 
1.  the  Board  took  note  of  this  statuton.' 
mandate  and  adopted  policies  that 
encourage  and  promote  credit  union 
services  to  low-income  groups  and 
communities.  This  continues  to  be  the 
NCUA  Board's  approach. 

This  discussion  is  necessary  in  light 
of  the  fact  IRPS  99-1  does  not  directly 
address  the  status  of  low-income 
communities  added  under  IRPS  94-1 
since  that  term  was  essentially 
subsumed  in  the  definition  of  an 
underserved  area  in  IRPS  99-1.  In  other 
words,  if  the  low-income  community 
added  under  IRPS  94-1  meets  the 
definition  of  an  underserved  investment 
area,  and  the  credit  union  maintains  an 
office  in  the  low-income  community, 
then  it  meets  the  requirements  of  IKPS 
99-1. 

The  problem  that  has  arisen  relates  to 
the  continued  service  to  the  low-income 
community  added  under  IRPS  94-1 . 
which  is  no  longer  recognized  under 
IRPS  99-1,  if  the  credit  union  converts 
to  a  different  charter  type.  *  Current 
policy  is  that  the  grandfather  provision 
no  longer  applies  once  the  charter  type 


■^  .Majority  of  the  residents  fall  at  or  t)elow  80 
percent  of  the  median  household  income  of  the 
nation  or  who  make  less  than  80  percent  of  the 
average  for  all  wage  earners  as  established  bv  the 
Bureau  of  Labor  Statistics. 


^Chartering  and  Field  of  .Membership  Manual. 
Chapter  III,  Section  III 

*  If  the  credit  union  does  not  convert  its  charter 
type,  it  can  continue  to  serve  the  low-income 
community  added  under  IRPS  94-1  pursuant  lo  the 
grandfather  provision  in  CL'MAA 
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IS  {(invfrli'il.  HowcvtT.  thi.s  p()lic:v.  as  it 
n>lat«s  to  jow-iiKomt'  cnmmunitios  and 
underserved  invt-stnient  areas,  is  ovtirlv 
restrictivt-  m  view  of  the  broad  mandate 
of  the  statute  to  provide  c:rodit  union 
services  to  people  of  modest  means. 

Based  on  the  authority  provided  by 
('UMAA.  the  abilitv  to  serve  people  of 
modest  means  was  expanded,  not 
restricted.  As  previously  mentioned, 
any  number  of  other  criteria  were 
provided  to  broaden  the  "modest 
means"  base  The  primary  limiting 
factor  was  the  establishment  and 
maintenance  of  an  office  in  the  area  to 
be  .served.  The  NCUA  Board  has 
determined  that  any  low-income 
community  added  under  IRPS  94-1  will 
qualify  as  an  underservod  investment 
area.  If.  however,  the  credit  union  does 
not  maintain  an  office  in  the  low- 
income  community,  before  it  can 
expand  that  portion  of  its  field  of 
membership,  it  must  come  into 
compliance  with  IRPS  99-1. 

Express  Cbartehnu 

For  many  groups,  obtaining  NCUA's 
approval  for  a  federal  credit  union 
charter  is  a  time-consuming  process  that 
generally  takes  many  months, 
sometimes  as  long  as  two  years.  It  has 
been  NCUA's  experience  that  organizers 
have  encountered  difficulties  in 
developing  comprehensive  business 
plans,  operating  policies  and  reasonable 
financial  projections.  To  help  achieve 
the  agency's  goals  of  encouraging  the 
formation  of  credit  unions  and  to  make 
quality  credit  union  service  available  to 
all  eligible  persons,  the  chartering 
procedures  were  reviewed  by  staff  to 
determine  if  the  application  process 
could  be  modified  to 

(1)  Expedite  the  chartering  process, 
and 

(2)  Achieve  the  agency's  goal,  as  set 
forth  in  the  .Strategic  Plan,  of  facilitating 
the  formation  of  new  cretlit  unions 

After  review  of  the  current  policy  and 
procedures  (IRPS  99-1 ).  and 
considering  the  overall  fail/su(  i  (^ss  ratio 
of  new  charters.  '  the  NCI 'A  Boani  has 
determined  that  the  chartering  process 
can  bt-  streamlined  without  creating  any 
undue  risks  to  tht?  National  Credit 
I'nion  Share  Insiiraiu  e  Fund  provided 
reasonable  safeguards  <ire  implemented 
To  acc<implish  this  go.d.  Express 
Chartering  Procedures  (FCP)  are  being 
implemented   To  implement  FCP.  it  is 
not  net.essarv  to  amend  IRPS  99-1    As 
faster  approval  of  charter  ap|ilications 
will  result  from  standardized  policies 
and  business  plans,  and  do(  umentation 


■  Hi'lwoMi  1'I40- I'I'IM.  1  I'l .  r.'ilil  iimoiis  wtT'- 
I  hiir1iT>'il   ( If  lliciM'  1  li.in>'rml,  'Ih  rniiiiiii  aiiivc  lot 
iiri  civrull  HO'*.,  .k  livi-  sljitiu 


of  member  and  sponsor  support  While 
the  level  of  service  of  a  new  charter  will 
initially  be  limited  under  ECP.  credit 
union  officials  can  enhance  business 
plans  and  policies  to  increase  services 
as  they  gain  experience  operating  the 
credit  union.  Furthermore,  with  the 
addition  of  Economic  Development 
Specialists  in  each  region,  more  direct 
assistance,  in  conjunction  with  other 
organizations,  can  be  provided  to  newly 
chartered  credit  unions.  This  assistance 
should  provide  increased  opportunities 
t  J  expand  credit  unions  services  in 
newly  chartered  credit  unions. 

In  order  to  charter  a  federal  credit 
union,  a  group  must  possess: 

(1)  An  appropriate  common  bond  or 
be  a  well-defined  local  community, 
neighborhood,  or  rural  district: 

(2)  The  subscribers  must  be  of  good 
character  and  fit  to  represent  the  credit 
union;  and 

(3)  The  establishment  of  the  credit 
union  must  be  economically  advisable. 

Each  of  these  legal  requirements  were 
examined  by  NCUA  to  determine  where 
changes  could  be  made  to  expedite  the 
chartering  process.  The  NCUA  Board's 
analysis  of  each  requirement  is 
addressed  below: 

Common  Bond/Community 

The  inability  of  the  charter  applicant 
to  establish  the  existence  of  an 
acceptable  common  bond  type  or 
community  often  contributes  to  the 
length  of  time  it  takes  to  process  a  new 
charter  application.  This  basic 
requirement  in  the  chartering  process  is 
statutory  and  must  be  satisfied  For 
single  and  multiple  common  bond 
credit  unions,  the  existence  of  an 
association  or  employer  generally 
satisfies  the  field  of  membership 
requirement,  and.  therefore,  is  not 
problematic  Conversely,  a  community 
charter  applicant  is  more  likely  to 
encounter  delay  in  its  effort  to  establish 
that  the  proposed  gtmgraphic 
boundaries  constitute  a   "local 
community   "  With  the  implementation 
of  IRPS  99-1.  and  its  .streamlined 
prrx.edures  for  certain  communities,  it  is 
iielieved  that  this  particular  problem  has 
been  adequately  addressed;  therefore, 
the  N(U',\  Board  is  not  making  any 
changes  to  this  requirement 

F'ltnpss  of  Managvment  and  Officials 

In  order  to  determine  management's 
fitness  to  serve.  N(;UA  pj^rforms  both 
background  criminal  and  credit  che<:ks 
on  the  proposed  credit  union's 
prospective  officials  and  subscribers. 
(12  use.  1790a  and  12  CFR  701.14)  It 
often  takes  up  to  two  months  before 
receiving  thi!  results  of  background 
criminal  investigations.  However,  rarely 


is  adverse  information  uncovered 
during  this  process.  Furthermore,  the 
regions  can  and  will  approve  a  charter 
subject  to  receipt  of  the  background 
review  information.  If  adverse 
information  is  uncovered,  the  officials 
are  charged  with  finding  a  suitable 
replacement.  If  the  charter  has  already 
been  granted,  it  is  not  suspended  or 
canceled. 

In  some  cases,  the  applicant  group 
will  be  required  to  replace  one  or  more 
of  the  proposed  officials  because  of 
adverse  credit  checks.  This  also  can 
result  in  a  processing  delay,  but. 
generally,  the  delay  is  not  extended. 
Additionally,  and  most  importantly,  due 
to  safety  and  soundness  concerns,  it  is 
important  that  credit  checks  be 
performed. 

Because  of  the  importance  of 
background  checks  and  NCUA's  overall 
statutory  responsibility  to  ensure  the 
fitness  of  officials,  the  NCUA  Board  is 
not  making  any  changes  to  this 
requirement. 

Economic  Advisability 

To  determine  whether  a  proposed 
credit  union  would  be  economically 
viable,  the  group  must  submit  a  detailed 
business  plan,  as  outlined  in  IRPS  99- 
1 .  The  plan  must  contain  a  number  of 
elements,  including  evidence  of  member 
support,  proposed  policies,  evidence  of 
subsidies,  and  pro  forma  financial 
projections. 

Most  often,  delays  in  chartering  a  new 
credit  union  result  from  deficiencies  in 
the  group's  business  plan.  For  example, 
projections  may  not  be  reasonable,  or 
policies  may  be  incomplete  or 
unacceptable.  For  new  subscribers  this 
is  a  particularly  burdensome  process 
and  often  requires  the  assistance  of 
consultants  and/or  NCUA  staff.  It  is  also 
the  one  area  that  procedural 
modifications  can  be  made  without 
undermining  the  overall  goal  of 
obtaining  an  acceptable  business  plan. 

It  is  during  the  development  of  the 
business  plan  that  many  groups  decide 
that  they  do  not  have  the  expertise  to 
run  a  credit  union.  In  other  words,  the 
development  of  a  business  plan  acts  as 
a  check  and  balance  for  those  who 
mistakenly  believe  that  chartering  and 
running  a  credit  union  is  an  easy  task. 
This  accounts  for  the  low  percentage  of 
groups  that  actually  complete  the 
chartering  process.  Although  this  has 
some  safety  and  soundness  benefits,  the 
NCUA  Board  believes  that  if  procedures 
can  be  put  in  place  that  allow  applicant 
groups  to  maintain  their  initial 
momentum,  more  credit  unions  will  be 
chartered  and  the  entire  process  of 
developing  a  meaningful  business  plan 
wil!  be  better  understood  and 
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appreciated.  Accordingly,  the  NCUA 
Board  believes  that  those  requirements 
relating  to  the  development  of  a 
business  plan  can  be  modified  to  allow 
for  expeditious  charter  approval,  but 
restrict  services  offered  until  the  credit 
union  completes  a  more  thorough 
business  plan.  The  more  thorough 
business  plan  is  now  required  before  the 
charter  can  be  approved. 

Express  Chartering  Program 

The  NCUA  Board  has  given  the  Office 
of  Examination  and  Insurance  the 
responsibility  to  implement  ECP.  The 
ECP  procedures  will  utilize 
standardized  forms,  NCUA  on-site 
assistance,  and  certain  restrictions  on 
the  initial  services  that  may  be  offered. 
The  ECP  will  be  reviewed  on  an  annual 
basis,  by  the  Office  of  Examination  and 
Insurance,  to  determine  whether  it  is 
achieving  its  intended  purpose  without 
creating  additional  risks  to  the  National 
Credit  Unions  Share  Insurance  Fund. 

The  ECP  will  use,  to  the  greatest 
extent  possible,  standardized  forms  to 
facilitate  the  issuance  of  a  charter  early 
during  the  chartering  process.  They 
include: 

•  Standard  business  plan  for  limited 
services: 

•  Standard  member  survey  format — 
this  will  include  all  applicable  data 
needed  to  analyze  the  group's  initial 
financial  projections  (initial  pledge, 
systematic  savings,  etc.): 

•  Standard  policies  (shares,  lending, 
investments,  etc.);  and 

•  Standard  forms  for  sponsor  support, 
grants,  and  nonmember  deposits  (where 
applicable).  Often,  letters  of  support  are 
inconclusive  or  the  terms  are  unclear. 
Standard  forms  should  help  to  eliminate 
this  problem. 

Initially,  credit  unions  using  ECP  will 
only  be  able  to  offer  regular  shares  and 
signature  loans  not  exceeding 
predetermined  amounts.  This  will 
enable  the  officials  to  familiarize 
themselves  with  basic  credit  union 
operations  and  cash  management  skills. 
The  Letter  of  Understanding  and 
Agreement  (LUA)  that  always 
accompanies  a  new  charter  will  include 
this  restriction.  An  applicant  credit 
union  can  elect  not  to  use  ECP. 

Once  a  credit  union  demonstrates  it 
can  manage  these  limited 
responsibilities,  the  officials  can  submit 
a  new  credit  union  prepared  business 
plan  to  expand  services  [e.g.,  share 
drafts,  credit  cards,  etc.).  This  further 
refinement  of  the  business  plan  can  be 
accomplished  in  stages  with  increased 
responsibilities  and  services  offered 
commensurate  with  the  approved 
business  plan. 


The  advantage  of  the  early  ECP  is  that 
once  the  credit  union  is  chartered,  some 
services  can  be  offered,  and  the  officials 
will  gain  experience  and  knowledge  in 
the  operation  of  a  credit  union  as  thev 
prepare  a  more  detailed  business  plan. 
It  is  also  believed  that  the  importance  of 
a  business  plan  will  be  better 
appreciated  if  the  officials  are  actually 
engaged  in  operating  the  credit  union. 

While  NCUA's  resources  are  limited, 
judicious  use  of  NCUA  staff  to  work 
with  qualifying  groups  would  be 
beneficial.  The  ECP  will  make  use  of  the 
regional  EDSs  to  guide  the  group 
through  the  application  process.  Once 
the  group  is  chartered,  the  EDS  and 
examiner  will  work  with  the  credit 
union,  as  they  do  now. 

Internet  Expansion  Requests 

The  NCUA  Board  has  given  the  Field 
of  Membership  Taskforce  the  oversight 
responsibility  for  the  development  of  an 
Internet  select  group  expansion  process. 
This  process  would  allow  credit  unions 
to  submit  requests  for  occupational 
groups  of  500  or  less  online  with  an 
expedited  approval  by  NCUA.  When 
these  proposed  amendments  are 
finalized  the  Board  will  provide  more 
details. 

8.  Technical  Amendment  on  the  Title  of 
the  Section  Regarding  Immediate 
Family  Members 

The  Board  is  proposing  to  change  the 
titles  of  Chapter  2.  Section  II. H.  Chapter 
II,  Section  III.H.  and  Chapter  II.  Section 
rv.  H.  to  "Other  Person's  Eligible  for 
Credit  Union  Membership.  "  This 
proposed  technical  amendment  is 
appropriate  to  accurately  conform  the 
title  to  the  policy  contained  in  that 
section. 

B.  Regulatory  Procedures 

Regulator,'  Flexibility  Act 

The  Regulatory  Flexibility  Act 
requires  NCUA  to  prepare  an  analysis  to 
describe  any  significant  economic 
impact  a  regulation  may  have  on  a 
substantial  number  of  small  credit 
unions  (primarily  those  under  Si 
million  in  assets).  The  proposed 
amendments  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  credit  unions  and 
therefore,  a  regulatory-  fiexibility 
analysis  is  not  required. 

Paperwork  Reduction  Act 

The  NCUA  Board  has  determined  that 
the  proposed  community  action  plan 
requirements  in  IRPS  00-1  are  covered 
under  the  Paperwork  Reduction  Act. 
NCUA  is  submitting  a  copy  of  this 
proposed  rule  to  the  Office  of 


Management  and  Budget  (OMB)  for  its 
revieyv. 

The  proposed  amendment  would 
require  community  federal  credit  unions 
to  develop  a  community  action  plan  to 
serve  their  members,  including  low- 
income  members  and  low-income  areas. 
The  NCUA  Board  estimates  that  it  will 
take  an  average  of  two  hours  for  a 
federcd  credit  union  to  comply  with  this 
community  action  plan  requirement. 
The  NCUA  Board  also  estimates  that 
625  credit  imions  will  have  to  develop 
this  plan  so  the  cumulative  total  annual 
paperwork  burden  is  estimated  to  be 
approximately  1250  hours. 

The  Paperwork  Reduction  Act  of  1995 
and  OMB  regulations  require  that  the 
public  be  provided  an  opportunity  to 
comment  on  paperwork  requirements, 
including  an  agency's  estimate  of  the 
burden  of  the  paperwork  requirements. 
The  NCUA  Board  invites  comment  on: 
(1)  Whether  the  paperwork 
requirements  is  necessary*;  (2)  the 
accuracy  of  NCUA's  estimate  of  the 
burden  of  the  paperwork  requirements; 
(3)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  paperwork 
requirements;  and  (4)  ways  to  minimize 
the  burden  of  the  paperwork 
requirements.  Conunents  should  be  sent 
to:  OMB  Reports  Management  Branch. 
New  Executive  Office  Building.  Room 
10202.  Washington.  D.C.  20503; 
Attention:  Alex  T.  Hunt.  Desk  Officer 
for  NCUA.  Please  send  NCUA  a  copy  of 
any  comments  you  submit  to  OMB. 

Executive  Order  12612 

Executive  Order  12612  requires 
NCUA  to  consider  the  effect  of  its 
actions  on  state  interests.  These 
proposed  amendments  make  no 
significant  changes  with  respect  to  state 
credit  unions  and  therefore,  will  not 
materially  affect  state  interests. 

C.  Agency  Regulatory  Goal 

NCUA's  goal  is  clear,  understandable 
regulations  that  impose  a  minimal 
regulatory  burden.  We  request  vour 
comments  on  whether  the  proposed 
amendments  are  understandable  and 
minimally  intrusive  if  implemented  as 
proposed. 

List  of  Subjects  in  12  CFR  Part  701 

Credit.  Credit  unions.  Reporting  and 
record  keeping  requirements. 

By  the  National  Credit  Inion 
.Administration  Board  on  June  6.  2000. 
Becky  Baker. 

Scrrftnn-  of  tilt'  Boani 

Accordingly.  NCUA  proposes  to 
amend  12  CFR  part  701  as  follows: 
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PART  701— ORGANIZATJON  AND 
OPERATION  OF  FEDERAL  CREDIT 
UNIONS 

1  Thf  aufhoritv  ( it.itimi  fnr  [i.irt  701 
(  ciiituiut's  t(i  read  .is  tnllnws 

,\iilhorilv:  IJ  I  M  I'.JI.l  fi''..  17S6. 
1~")~  17".'l  I'l.l.l  1  '(.It,  1 'l.li  !  't.'  1  "HJ 
1-M-l     l^H'     1"H'^ 

St'(  lidii  "()  I  fi  is  hIso  aiitlioi  i/i'il  t)\   1  r> 

I   s  I     ri  - 

Si'iliiin^Ol    1 1  IS  ils'i  ,iiilhiin/iMJ  lis   15 
1     S  (      ItiOl    rt  sc(/  .  4J  I    S  (.    I'lHl  ,111(1    K.lll 
IhlU 

S»)(  tiiin  "11 1    I  1  IS  ilsn  iiilhiiri/i'il  l'\    IJ 
r  S  (,   4  11  l-4.nj 

2  S»'(  tinn  701  1  IS  rt'vistnl  to  ruad  as 
follows 

§  701 .1     Federal  credit  union  chartering, 
rtetd  of  membership  modifications,  and 
conversions. 


possi'ssiiii.;  ,1  striiiik;  il>'|"'nit''n(  \   H'I.iIh  inshi]i 
v\  illi   iniillici  (  i.m|i,iri\  I  iii.iki's  lh,il  piTsiin 
pari  III   1  Mn^;|f  m  i  ii|i.ili(in.il  i  miininn  Imiul 
or 

•  Kmpli)\nn'nt  nr  .itli'nJ.iiu  <•  ril  ,i  si  hmil 
niaki's  thrtl  pt-rs.in  |i,iri  ut  .i  single 

1(1  I  up<ilinii.il  I  iininiiin  liniul  Iscc  Chapter  2. 
Ill  A  I) 

\  l;i'i  ik;r,i|itii'    liinil.ilnai  is  in  il  ,i 
ri'<|niri'niiMit  tnr  ,i  sin^;l('  m  i  ii|i,itiiiri.il 
i.iinitniin  Imnil    lluweM'i    fi  .r  [iiirpnses  nt 
(les<  ntiiiik;  itn-  lli'M  nl  mcnihiTship,  \\\i- 
(;i'<)V;r,i(ihii  .in'.is  tifin>i  sitmhI  vsili  (»■ 
mi  IikIimI  in  till'  I  li.irtcr    lor  i'\,tinpl>' 

•  Kniplii\fcs,  offic  lals.  and  pcrsuiis  u  tn  i 
uiirk  ri'jiularh  uiuicr  rtintrai  t  in  Mi.iiiii. 

f-  liiriil.)  tnr  AH( ,  (  ^nrpnratiun  nr  the 
subsiiliaru's  lislcii  Im'Iuw. 

•  l-,nipi(i\i't's  lit  ,'\H(    (liirpiiratiiin  \\\u)  ,ir>- 
paid  tnini  '    '    ' 

•  KmpldM'i's  ut  .MU  '■  i  ^urpuralKin  w  tin  arc 
siipcr\  isi'il  frnrn  *    *    * 

•  Knipliivi'i's  nf  .\H( !  (  Airporalinn  wtiu  dri' 


National  Credit  Union  Administration     li,.,.,l(iu,irt.T.'<i  in  *    ■    '..uuii.r 


Kinpliiwt's  nf  AB(  '■  C  ^iirpdratiun  u  hn 
wiirl*.  in  ttiH  I'liiled  States 

S(i  llidt  NCI  'A  inav  monitnr  an\  potential 
field  I  if  mHnil)ershi[)  overlaps,  eai  h  group  to 
lie  served  (e  1^  ,  einplovees  of  siifisi diaries, 
tram  fusees,  .iiid  roiitrai  torsi  must  lie 
seprtrateK  listeii  in  .Sei  lion  ^  of  the  (  harter 
However,  in  situations  where  inulliple 
(  oiitriii  tors,  who  qualify  based  on  a  strong 
dependinu  V  relationship,  are  sole 
[iropnetors,  the  regional  liirei  tor  nun 
detemime  that  more  generalizeii  woniing  Is 
<ii  1  ept.ihie  (ft!  ,  "non-itu  orporated  owner- 
operators  who  work  regularK  under  i  oiitrai  I 


York' 


policies  concerning  chartering,  field  of 
membership  modifications,  and 
conversions  are  set  forth  in  Interpretive 
Ruling  and  Folicv  Statement  9«-l, 
Chartering  and  Field  of  Membership 
Policy  (IRPS  99-1),  as  amended  by  IRPS 
0()-l.  Copies  may  be  obtained  by 
contacting  N('IIA  at  the  address  found 
in  792,2(g){  1 )  of  this  chapter.  The 
i:ombined  IRPS  are  incorporated  into 
this  section 

(Approved  bv  the  Office  of  Management 

and  Budget  under  control  number  :u:V.i-     'o  ,\|M  liuiustnes.  Im    in  Cllenvill...  Nev\ 

001.5.) 

Note:  Tfie  text  ot  the  lnlerpreti\e  Ruling 
ami  I'oIk  V  .St.ilement  (IKI'S  ')<»- 1  I  does  iml, 
and  the  following  .imei  id  men  ts  v\  ill  not 
<i[ipe,ir  111  the  (  jhIi-  111  hedfr,il  Kegul.ilions 

;t    In  IRPS  M^>-1,  Chapter  2.  Section 
II. A  is  revised  to  read  as  follov\s. 

.\  single  111  I  ii|i,iliiiii,il  I  oimiinn  lioiiil 
tederal  i  redit  union  iii.u  iin  liidr  in  its  tield 
of  niemtiership  all  peismis  ,iiid  nilitirs  v\  tin 
sli.ire  tli.il  I  ommon  bond    \C1   A  permits  i 
persnii  s  niembershi(i  eligibility  in  ,i  single 

111  (  lip, (III  111. il  I  iillllljiill  liiillil  gliMlp  to  lie 
est.lllllslie.l    III   tiMll    U.U  s 

•   f.mpli  i\  iiieiil  lor  a  long-term  i  milMi  lii,il 
lehiliiinsliip  e<iuiv,ileill  to  emploMiieiil  |  in  ,| 


\1,iiiie   II  iimmiin  bond  —  [larent  and 
siil)sidMr\  I  onip.mv  w  illi  geogrfi|)hl(. 
debllltlolll. 

•  Km  pill  sees  lit  MMl.l.l.S  I  ontrai  tor  w  ho 
work  regiil.irh  at  the  I'  .S   Na\Hl  .Shipvard  in 
Hremerton,  W.isbington    (i  oinmon  bond  — 
emplo\efs  111  ,  ontr.n  tors  witfi  geogra|itiii 
deb  nit  ion  I 

•  Kmplovees    doi  tors,  medii  al  stdff 

te(  hniiians.  medical  and  nursing  students 
who  work  in  or  are  paid  from  the  Newport 
He.ii  h  Medii  al  (Center,  Newport  Beat  li, 
California   Isingle  i  orporalion  with 
geographic   definition); 

•  Kmplovees  ol  I1„S,  Inrnrporated  and 
MI.M.  iiii  orporated  working  for  the  Lk.M  joint 
\enture  (^ompanN  in(iatdlina  Island, 
(^difornia   (common  bond — sameemplover — 
ongoing  liependent  relationship). 

•  Kmplovws  of  and  students  attending 
(ieorgetowii  I'ni versify  (common  tjond — 
same  ot  i  upation).  or 

•  Kmployees  ot  all  the  schools  superv  ised 
b>  the  Timbrook  Board  of  Kduc  ation  in 
Timbrook.  (ieorgia   (common  bond — same 
employer) 

.Some  examples  of  insuffii  ienllv  defined 
single  (i(  cupational  (  ommon  bonds  are: 

•  Kmplovees  nf  manufacturing  firms  in 
Seattle.  Washington  (no  defined 

o(  (  upatinnal  sponsor); 

•  Persons  employed  or  working  in 

{ Chicago.  Illinois,  (no  occupational  (  ommon 
bond); 

•  Kmplovees  of  all  colleges  and 
universities  in  the  .State  ot  Texas   (not  a 
single  iccupalional  i  ommon  bond);  or 

•  Kmplovees  of  Timbrook  .S(  hool  Dislric  t 
,ind  Sv\'anbrook  School  District,  in  Burns. 
(  a'orgia   (not  ,i  single  occupational  common 


The  corporate  or  other  leg.il  entit\  (/  r  .  the  tiond) 
■  ■mplnver)  m.i\  iilso  be  nil  linled  in  tlie 

I  ommon  bond    -  i,'      \HC  Corpor.ition  4   In  IRPS  99-1.  Chapter  2,  Section 

1  li rpor.itiiin  m  leg.il  rniit\  will  be  III.A.l  is  revised  to  read  as  follows: 

defined  111  llie  l,i-.t  I  l.iiise  in  ,S.m  Imn  5  ot  the 

1  redil  iiniiins  ,  h.irtei  '^  single  assoc  i.itional  federal  c  redil  union 

Aiharlei  .ipplii.int  must  proMde  '"-'V  uic  hide  in  its  field  of  membership, 

111,  iiinenlatinn  to  esi,,l,lish  th,,l  the  single  regardless  ot  loc  ntion.  all  members  and 

.11,  ,ip,,liMii,,l  loninion  boiiil  re.pinement  li.is  emplosees  ot  a  re(  ognized  a.ssociation    A 

II,.,,.    .     .,  single  MssiM  i.itional  c  ornmon  bond  1  onsisls  ot 

Sum,,  ex.iniples  ot  ,1  Miii:l..  o,  ,  iip.ili il  I  lid  I  \  id  u.ils  (natural  persons)  and/or  groups 

nnininii  liiiiid  ,ire  '"""  natural  [lersons)  whose  members 

.   h!iipli.M-es  ot  the  Hunt  .Mjiiataituring  l'''rtic  ip.ite  in  ac  livities  developing  c  omnioii 

(  iiinp.iiiv  u  do  wtnk  in  West  Chester.  Invalties,  mutual  benefits,  dnd  mulu.il 

l'enii-.\K,ini.i   |i  ommon  liond  — siime  interests   .Sep.tr.itelv  i  bartered  dssoc  idtioii.d 

eiiipiiiM'!  Willi  giMiur.iplii.   d.'hniliMiil,  groups  can  .■st,itilish  a  single  ,  ommon  fiond 

.   hmpiiiMTs  III  ttie  Hull, ill.  Manulai  luring  rei.itinnship  it  the\  dre  integralK  reLited  and 


irtior.ilion  or  other  leg,il  entitv  m.ikes       (  mMp.nu  wtm  work  ni  llu-  I   iiited  St.iirs 

((  ommon  Ijond — s.tmi'  rniplnsei  w  lifi 
geographic  di-finition), 

•  Kmplovetts.  elected  and  appointed 
oITk  ials  of  munic  ipal  gi^ivernment  in  t'arma, 
( lliio   (i  ommon  tiond — same  enifdover  w  ith 
geogr.i|iliii    i|'||initii  111  i 

•  Km(llii\ees  ,  il   loluisoll  .Sii,lp  (   .inip,ili\ 

•tnd  its  ma|oril\  mv  iied  subsidi.irv    Intuisnn 
TiKjtfipaste  ( ;oinp,in\ ,  v\  ho  work  in.  are  paid 
from,  are  supers  ised  from,  rir  are 


SlllgU 

'ImI  pi'ison  p.irt  nt  ,111  single  m  i  iip.iliiiii.il 
I  I  iiniin  in  I  mud, 

•  l,iiiplovmt>nt  in  a  i  orporation  or  other 

leg,il  riiiilv  With  ,1  controlling  ownership 
intefsl  I  w  hii  11  sti,i||  not  lie  less  th.iii    III 
pen  enl)  111  or  b\  , mother  leg.d  eiilils  m<iki-s 
lli,il  person  [lail  ol  ,\  single  m  1  iip.ilinnal 

I  nllllllHIl    liiillil. 

•  iMIlpli  i\  meiil  111  ,1  '  I  II  pi  ii.ili'  111  ,11  I  libel 
li'g'd  enlils   wliii  11  1-.  o'l.iti'il  III  ,iiiiillier  legdl 


eiililN  IsiK  h  ,is  ,1  I  11111(1, in\  imili-i     iiiilr,ii  t  ,iiid      he,jdi|n,irteri',|  in  .Xugust.i  ,ind  I'nrtl.ind 


share  I  iiiiiniiiii  goals  diid  purposes   Knr 
exdinpl'v  Iwii  nr  iiinre  I  hurc  lies  ol  the  sdiiie 
ilenomm.itinn    knights  nl  Columfiiis 
(  niiiK  lis.  III  Ini  als  ot  the  s.ime  union  1  ,m 

i|U,llll\   .IS  ,1  single  ilssiu  Mtlnlidl  I  omnioll 

I d 

Induidiidls  ,ind  groups  eligible  toi 
membership  m  ,i  single  .issoi  lationril  i  ledil 
iminii  I  .III  nil  iude  the  lollowillg 

•   Ndtur,il  person  memliers  of  the 
association  Ifor  example,  members  ol  ,i  union 
or  (  huri  II  iiienibiirs). 
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•  Non-natural  person  members  of  the 
assoc  iation; 

•  Kmplovees  of  the?  assoc  iaiion  (for 
example,  emplovees  of  the  labor  union  or 
employees  of  the  t  hurch):  and 

•  The  association. 

(ient^rally,  a  single  assoc  iaiional  common 
bond  does  not  inc  Iude  a  geographic 
definition.  However,  a  proposed  or  existing 
fecieral  credit  union  may  limit  its  field  of 
membership  to  a  single  association  cjr 
geographic  area,  NC'IIA  may  impose  a 
geographic   limitation  if  it  is  determined  that 
the  applic:anl  credit  union  does  not  have  the 
abilitv  to  serve  a  larger  group  or  there  are 
other  operational  concerns.  All  single 
associational  c:ommon  bonds  will  include  a 
definition  of  the  group  that  may  be  served 
based  on  the  effective  dale  of  the 
association's  charter,  bylaws,  and  any  other 
equivalent  doc;umKntation.  If  the 
associational  charter  crosses  NCU'A  regional 
boundaries.  eac:h  of  the  affet:ted  regional 
directors  must  be  consulted  prior  to  NCL'.A 
action  on  the  c;harter. 

Qualifying  assoc  iational  groups  must  hold 
meetings  open  to  all  members,  must  sponsor 
other  activities  which  demonstrate  that  the 
members  of  the  group  meet  to  acc:omplish  the 
objectives  of  the  association,  and  must  have 
an  authoritative  definition  of  who  is  eligible 
for  membership.  Usually,  this  will  be  found 
in  the  association's  charter  and  bylaws. 

The  common  bond  for  an  assoc;iational 
group  c:annot  be  established  simply  on  the 
basis  that  the  association  exists.  In 
determining  whether  a  group  satisfies 
associational  c  ommon  bond  requirements  for 
a  tederal  c:redit  unicm  charter,  NCLI.'\  will 
c  onsider  the  totality  of  the  r  in  umstances, 
sue  h  as; 

•  Whether  members  pay  dues; 

•  Whether  members  partic  ipale  in  the 
furtherance  of  the  goals  of  the  association; 

•  Whether  the  members  have  voting  rights. 
To  meet  this  requirement,  members  need  not 
\()te  directiv  for  an  officer,  but  may  vote  for 

a  didegate  who  in  turn  rB[)resents  the 
members'  interests; 

•  Whether  the  assoc  iation  maintains  a 
membership  list; 

•  The  association's  membershij)  eligibility 
recjuirements:  and 

•  1  he  frequent:y  of  meetings, 

A  support  group  v\hose  meiTibers  are 
(  ontinudllv  c  hanging  or  whose  duration  Is 
lemporar\  ma\  not  meet  the  single 
assoc  iational  common  bond  c  riteria. 
Individuals  or  bonorars  members  who  onl\ 
make  donations  to  the  assoi  iaiion  are  not 
eligible  to  |oin  the  c  redil  union.  Other  classes 
of  memf)ership  that  do  not  meet  to 
accomplish  the  goals  ot  the  dssoi  i.ition 
winild  not  qualify . 

Kducalional  groiqis — lor  ex.imple,  parent- 
te.u  her  org.inizalinns,  .ilnmni  assoc  iaiions. 
and  student  organizations  in  an\  sc  hool  — 
and  c  hurc  h  groups  c  ciiistitiite  dssociational 
c  ommon  bonds  dild  in.n  qualitv  lor  a  federal 
I  redil  union  i  barter. 

Student  groups  (c  H-  students  enrolled  at  a 
public.  pri\ate,  or  paruc  hial  school)  may 
( onslilute  either  an  associational  or 
Ol  c  upalional  ccimmon  bond  For  example, 
students  enrolled  at  a  churc:h  sponsored 
school  could  share  a  single  associational 


common  bond  with  the  members  of  that 
church  and  may  qualify  for  a  federal  credit 
union  charier.  Similarly,  students  enrolled  at 
a  universilv.  as  a  group  bv  itself,  or  in 
c;oniunclion  with  the  faculty  and  employees 
of  the  school.  c;ould  share  a  single 
oc  cupational  common  bond  and  may  qualify 
for  a  federal  credit  union  charter  (see  Charter 
2,  II. A). 

Homeowner  assoc  iations.  tenant  groups, 
co-ops.  (  onsumer  groups,  and  other  groups  of 
persons  having  an  "interest  in  "  a  particular 
c:ause  and  certain  consumer  c;ooperalives 
mav  also  qualify  as  an  association. 

The  terminology  "Alumni  of  Jacksonville 
.State  University"  is  insufficient  to 
demonstrate  an  associational  common  bond. 
To  qualifv  as  an  association,  the  alumni 
association  must  meet  the  requirements  for 
an  assoc:ialional  common  bond.  The  alumni 
of  a  school  must  first  join  the  alumni 
association,  and  not  merely  be  alumni  of  the 
sc;hool  to  be  eligible  for  membership. 

Associations  based  primarily  on  a  client- 
customer  relationship  do  not  meet 
associational  common  bond  requirements. 
However,  having  an  incidental  client- 
customer  relationship  does  not  preclude  an 
associational  charter  as  long  as  the 
associational  common  bond  requirements  are 
met.  For  example,  a  fraternal  assoc^  iation  that 
offers  insurance,  which  is  not  a  i  ondition  of 
membership,  may  qualify  as  a  valid 
asso."iational  c:ommon  bond. 

■•\pplicants  for  a  single  associational 
common  bond  federal  credit  union  (  harter  or 
a  field  of  membership  amendment  to  include 
an  assoc:iation  must  provide,  at  the  request  ol 
the  regional  director,  a  copy  of  the 
assoc;iation's  c:harter,  bvlaws.  or  other 
equivalent  documentation.  inc;luding  any 
legal  documents  required  by  the  state  or 
other  governing  authority. 

The  assoc:iational  sponsor  itself  may  also 
be  included  in  the  field  of  membership — f  g  . 
"Sprocket  Association" — and  will  be  shown 
in  the  last  c:lause  of  the  field  ot  membership. 

5.  In  IRPS  99-1,  Chapter  2.  Section 
II. B. 4  is  revised  to  read  as  follows: 

,'\  federal  c  redit  union  requesting  a 
common  bond  expansion  must  submit  a 
formal  written  request,  using  the  .Applic  ation 
for  Field  of  Membership  .•\mendmetit  (NCt',\ 
4()1.t)  to  the  ap[iropriate  NCil'.A  regional 
direc  tor.  If  a  c;redit  union  is  adding  a  group 
of  500  or  less  primarv  potential  memliers, 
then  the  NCT'.A  4015-E7.  should  be  used.  The 
n^qiiesl  must  l)e  signed  bv  an  authorizeci 
credit  union  representative. 

The  NCI 'A  4015  (for  groups  in  excess  ot 
500  primar\  potential  members)  must  be 
accomjianied  by  the  following: 

•  .\  letter  signed  by  an  authorized 
representative  of  the  group  to  be  added, 
Where\er  possible,  this  letter  must  be 
submitted  on  the  group's  letterhead 
stationerv.  The  regional  director  may  ac:cept 
suc:h  other  doc  umentation  or  c:ertific  ation  as 
deemed  approjjriate.  This  lelier  must 
indie:ate; 
— How  the  group  shares  the  c:redit  union's 

oc  c  upational  common  bond: 
— That  the  group  wants  to  be  added  to  the 

applicant  federal  c:redit  union's  field  of 

membership: 


— Whether  the  group  presentU  has  other 
c;redit  union  serxice  available,  and 

— The  number  of  |)ersons  c  urrenth  inc  luded 
within  the  group  to  be  added  and  their 
locations. 

•  If  the  group  is  eligible  lor  membership  in 
anv  other  c;redit  union,  documentation  must 
be  provided  to  support  inclusion  of  the  group 
under  the  overlap  standards  set  forth  in 
Sec:tion  II, E  of  this  (chapter. 

The  NCI 'A  4015-EZ  (for  groups  of  500  or 
less  primarv  potential  members)  must  be 
accompanied  by  the  following: 

•  A  letter  signed  by  an  authorized 
representative  of  the  group  to  be  added. 
Wherever  possible,  this  letter  must  be 
submitted  on  the  group's  letterhead 
stationerv.  The  regional  director  mav  at  cept 
suc;h  other  dot;umentation  or  c  ertification  as 
deemed  appropriate.  This  letter  must 
indicate: 

— How  the  group  shares  the  c;redil  union's 

occ:upational  c:ommon  bond; 
— That  the  group  wants  to  be  added  to  the 

applicant  federal  c:redit  union's  field  of 

membership:  and 
— The  number  of  persons  currentiv  inc  luded 

within  the  group  to  be  added  and  their 

locations 

6,  In  IRPS  99-1.  Chapter  2.  Section 
III.B.4  is  revised  to  read  as  follows: 

A  federal  credit  union  requesting  a 
common  bond  expansion  must  submit  a 
formal  written  request,  using  the  .Application 
for  Field  of  Membership  .Amendment  (NCl.A 
4015),  to  the  appropriate  NCT'.A  regional 
director.  If  a  credit  union  is  adding  a  group 
of  500  or  less  primarv  potential  members, 
then  the  NCI  A  4015-KZ  should  be  used   The 
request  must  be  signed  bv  an  authorized 
c  redit  union  representative. 

NCl'.-\  4015  (for  groups  in  exc  ess  of  500 
primarv  |)otetitial  members)  must  be 
ai  (  onipanied  bv  the  following: 

•  .A  letter  signed  bv  an  authorized 
representative  of  the  group  to  be  added. 
Wherever  possible,  this  letter  must  be 
submitted  on  the  group's  letterhead 
stationerv  The  regional  director  mav  ac  t  e[il 
such  other  doc  umentation  nr  i  ertification  as 
deeniiMl  ap[)ro|iriate,  rhis  letter  must 

indie  ate: 

— How  the  group  shares  the  c  redit  union's 

assoc  iational  c  cimmon  bond: 
—  That  the  group  wants  to  be  added  to  llie 

applicant  federal  c  redit  union's  field  ol 

membership: 
— Whether  the  group  pres,.nllv  Iihs  other 

(  redit  union  serv  II  e  n\. 111. ible:  and 
— The  number  of  persons  i  urrentK  inc  luded 

within  the  group  In  he  .idded  ,md  their 

Ini  atlolis 

•  The  niosi  lei  iMil  I  opv  of  thi!  group's 
I  hartei  .ind  |i\  l.iw  -•  m  eqniv  .ileiit 

doi  ument.il  n  ui 

•  If  the  giniip  is  rhuiiiji'  111!   iiii'inbership  in 
anv  other  i  ledii  iiiiinn    lin'  iiiiiniil.iiinn  must 
be  prov  ided  to  support  im  liisu.u  ol  the  group 
under  the  overlap  sl.ind.irds  sri  lorlh  in 
Section  III.K  ot  this  Chajilei 

The  NCIA  4015-K/,  (tor  groups  ol  .500  or 
less  primarv  potential  members)  must  be 
accompanied  bv  the  following 

•  A  lettc^r  signed  by  an  authorized 
representative  of  the  group  to  be  ddded. 
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VVIicrfviT  piisMhli'.  this  ii'ltiT  must  be 
sul)mitleil  on  the  xrmip's  It'ttt-rtiead 
si.iriDtmrv  Thi^  n^XKniiil  ilirf><Ii)r  mav  a(  cfpt 
sui  h  olhnr  d(i(  iiint'nt.ituin  nr  cHrtiRi  iilion  ds 
ili'fiMi'd  ii[ipriipri.iti'    riiis  U'tliT  musl 
imlii  .ilf 
— Ht)v\  thf  ijriinp  ^tl,ll■^•s  the  i  n-dil  unions 

H.ssiM  utidiwil  I  iiiniiiiin  l)i>iiil. 

rh.il  thi-  .wjrniip  wdiil.s  til  h»'  ddiied  tii  th« 

ipplii  rinl  tiHler.il  i  nnJil  iinmn  s  fit-Id  iif 

iii('mb«rNhip. 
-Thr  numhiT  nl  persons  i  urn-nllv  iiii  ludfd 

within  the  ^rmip  to  he  addi'd  .iiid  their 

!n(  atiiuis.  and 

•  The  must  rei  ciii  c  iip\  of  the  group's 
I  li.irItT  ,iiid  hvKuvs  (ir  i'<|ui\  .ileiil 

dot  uiiientaliiin 

7   In  IRPS  99-1.  Chapt»»r  2.  Sctcfion 
IV'  B  .1  is  revised  to  read  as  follows. 

.•\  mLdtipIc  1  oinniDii  hutid  i  ri'iiit  union 
rwpiHsting  H  select  wroup  expaiiMon  must 
submit  <i  formal  written  re<)uest.  iisin^  the 
.Application  for  Kield  of  Membership 
Amendment  (N()t'.\  401. ■))  to  the  .ipprofiriate 
NC^UA  regional  director  If  a  credit  union  is 
adding  a  group  of  .lOO  or  less  primary 
potential  members,  then  the  IM(!I  'A  401.">-t/, 
should  he  used    Ihe  recpiest  must  b«-  signed 
bv  an  authorized  credit  union  representative 

The  N(!I  ''.\  4015  (for  groups  in  excess  (jf 
.")00  primary  potential  members)  must  be 
aciompanied  by  the  following 

•  ,\  letter  signed  hv  ,in  .luthori/ed 
rt-presentative  of  Ihe  group  to  be  added. 
Wherever  possible,  this  letter  must  bo 
submitted  on  the  group  s  letterheail 
stationery    The  regional  direi  tor  may  .icc  ept 
siK  h  other  dix  umentation  or  i  ertifii  ation  as 
deemed  appropriate    Phis  letter  must 

indii  ate: 

— The  group  s  m  i  ufiation.il  or  assoi  Mtii>n,il 

(  ommon  bond. 
— That  the  group  wants  to  lie  .iddi-d  to  till' 

federal  i  redit  union  s  ticid  ol  membership: 
— Whether  the  griuip  presciitK  has  other 

I  redil  union  servii  e  .ivail.ihle. 
— The  nurnher  ot  persons  i  iirrentK  iiu  luded 

within  the  group  to  br  ,idd>'d  aiiil  then 

locations. 
-    riu-  group's  proximity  to  i  redil  iininn's 

nearest  service  facility,  and 
— Why  the  formation  of  a  separate  credit 

union  for  the  groufi  is  not  prai  tical  or 

consistent  vvith  safety  and  soundness 

standards,  and  provide  i  oniments  on  as 

many  of  the  tollow  iiig  I.k  tors  tluit  are 

.ipplicalile 

•  Member  location  —  «ht:tlii'r  the 
membership  is  widely  dispersed  or 
I  ofii  entr.iled  in  a  i  entr.il  location 

•  Demogr.iphii  s     llir  .•nipi.i\r.' tin  novrt 
rate,  ei  ononm   st.itiis  ot  the  gioiip  s  members, 
.mil  whether  the  group  is  more  .ipt  to  i  misist 
of  savers  and/or  borrowers 

•  Market  c  ompelition — the  avail.ihilitv  of 
other  financial  seryic  es. 

•  Desired  services  iind  produi  ts    -the  l\  pe 
of  servii  es  the  group  desires  in  comporison 
to  the  type  of  sorvu.es  a  new  credit  union 

<  ould  offer. 

•  .Sponsor  subsidies— Ihe  availability  of 
operating  subsidies. 

•  Kmplovef'  intefesl- the  extent  of  the 
einp|o\ei's   interirst  111  obtaining  a  I  redil 
nninii  I  barter. 


•  Kvideiii  e  of  past  failure — whether  the 
group  previously  had  its  own  credit  union  or 
pn-viously  filed  for  a  (  redit  union  (barter 

•  .\dininistrative  i  apai  ily  to  provide 
servii  es — will  the  group  have  the 
management  expertise  In  provnie  Ihe  servii  es 
re<|uesled. 

•  If  Ihe  group  IS  eligilile  (or  membership  in 
.IIU  iilhiT  I  redil  union,  doi  umentation  musl 
be  priiv  ided  to  su[)[)ort  UK  lusion  of  the  group 
under  the  overlap  standards  set  forth  m 

.Se<  lion  IV'. E  of  this  (Chapter,  and 

•  The  most  recent  (  npy  of  the  group's 
charier  and  bylaws  or  eijuivalent 

do(  umentation  (for  associational  groups). 

The  NCI  .\  4()1IS-KZ  (for  groups  of  ."ilM)  or 
less  primary  potential  members)  must  be 
accompanied  liy  the  following: 

•  A  letter  signed  by  an  authorized 
representative  of  the  group  to  b<'  added 
Wherever  possible,  this  letter  must  be 
submitted  on  the  group's  letterhead 
stationery    The  r»^gional  director  may  arrept 
such  other  documentation  or  certification  as 
deemed  appropriate  This  letter  must 
indicate: 

—  How  the  group  shares  the  (  redit  union's 
IX  (  upatuinal  or  assoi  lational  (  ommon 
b(jnii, 

--  riial  Ihe  group  wants  to  be  addeii  to  the 
,ippli(  ant  federal  credit  union's  field  of 
membership, 

—  rhe  number  of  persons  currently  included 
within  the  group  to  be  added  and  their 
lo<:alions,  and 

-The  group's  proximity  to  credit  union's 
nearest  servii  e  fai  ility. 

•  Iht!  most  rei  ent  copy  of  the  group's 
ctiarter  and  bylaws  or  etjuivalent 
documentation  (for  associational  groups]. 

8  In  IRP.S  99-1.  Chapter  2,  Section 
U.K.  1  is  revised  to  read  as  follows: 

.•\n  overlap  exists  when  a  group  of  persons 
is  eligible  for  membership  in  two  or  more 
credit  unions.  ,\s  a  general  rule.  NCI  '.V  will 
not  1  barter  two  or  more  c  redil  unions  to 
ser\e  Ihe  same  single  ih  lupatioiial  group   .\n 
overlap  is  permitted  when  the  expansion's 
lieneficial  effei  I  in  meeting  the  c  onvenience 
iind  needs  of  the  members  of  the  group 
proposed  lo  be  ini  hided  in  the  field  of 
membership  i  learly  outweighs  anv  adverse 
etfei  t  on  the  overl.ipped  i  redil  union 
However,  when  two  or  more  i  redil  unoiis 
are  .itlempling  to  serve  Ihe  s.ime  oi  i  upalion.il 
group.  ,in  overlap  i  an  be  permitted 

Proposed  or  existing  (  redit  unions  must 
investigate  Ihe  possiliilitv  of  an  overlap  with 
federally  insured  i  redit  unions  prior  to 
siibmllting  .in  .ipplii  .ition  for  <i  proposed 
(  h.irler  or  ex[iansion  if  l)ie  group(s)  is  greater 
than  ')0(l  prim,ir\  potential  members 

When  .111  overlap  sitii.ition  does  arise, 
otfii  i.ils  of  the  invoKed  i  redil  unions  musl 
.lltempt  lo  resoU  e  the  n\  erl.ip  issue    If  the 
m. liter  is  resolved  belVNeen  lh>-  iHei  ted  (redil 
unions.  Ihe  applu  ant  musl  suliniit  a  letter  lo 
that  effei  I  from  the  credit  union  whose  field 
of  memtiership  .ilreaiK  ini  hides  the  suh|e(  I 
group 

It  no  resolution  is  possible  or  the 
<ivKrl.ip()ed  I  redit  union  tails  lo  provide  a 
letter  an  .ijiplii  .ition  lor  a  ni'W  (  h.irter  or 
field  of  membership  expansion  m.i\  still  be 
subinilteil.  bill  must  ,ilso  nu  lude  inform. itioii 


regarding  the  ovprlaj)  and  dcK:umented 
attempts  at  resolution  Do(  umentation  on  the 
interests  of  the  group,  siu  h  as  a  petition 
signed  bv  a  majoriU  of  Ihe  groups  members, 
will  be  sirongK  i onsidered 

:\n  overlap  will  not  f)e  considered  adverse 
to  the  overlapped  (  n-dil  union  if 

•  I  he  group  has  f>00  or  less  primary 
potential  niemk>ers  or  the  overlap  is 
otherwise  ini  idental  in  nature — i  e  .  the 
group  of  persons  in  (piestion  is  so  small  as 
to  have  no  material  effe(  f  on  the  original 
(redil  union: 

•  The  overlapped  credit  union  does  not 
obief  I  to  the  overlap,  or 

•  There  is  limited  participation  by 
members  or  employees  of  the  group  in  Ihe 
original  credit  union  after  the  expiration  of 
a  reasonable  period  of  time. 

In  reviewing  the  overlap,  the  regional 
director  will  consider 

•  The  nature  of  the  issue: 

•  Efforts  made  to  resolve  the  matter: 

•  Financial  effect  on  the  overlapped  credit 
union: 

•  The  desires  of  the  group(s): 

•  Whether  the  original  credit  union  fails  to 
provide  requested  service: 

•  The  desire  of  the  sponsor  organization: 
and 

•  The  best  interests  of  the  affected  group 
and  the  credit  union  members  involved. 

Potential  overlaps  of  a  federally  insured 
state  credit  union's  field  of  membership  by 
a  federal  credit  union  will  generally  be 
analyzed  in  the  same  way  as  if  two  federal 
credit  unions  were  involved.  Where  a 
federally  insured  state  credit  union's  field  of 
membership  is  broadly  stated.  NCUA  will 
exclude  its  field  of  membership  from  anv 
overlap  protection. 

New  charter  applii  ants  and  every  single 
occupational  r ommon  bond  group  which 
( omes  before  the  regional  direr  tor  for 
affiliation  with  an  existing  federal  credit 
union  must  advise  the  regional  diret  tor  in 
writing  whether  the  group  is  included  within 
the  field  of  membership  of  any  other  (  redit 
union  except  a  ( iiminunity  charter  This 
notification  recpiirement  is  not  appliiable  to 
groups  with  ."iOO  or  less  primary  potential 
members   It  i  ases  arise  where  the  assurance 
given  lo  a  regional  direi  tor  ( (in(  erning 
unavailabilils  of  i  redit  union  service  is 
inai  (urate,  the  misinformation  is  grounds  for 
removal  of  the  group  from  the  federal  i  redit 
unions  (  barter 

NCI  W  will  permit  single  oc(  upalion.il 
ti'diT.il  (  redit  unions  to  overlap  (  ommiiniU 
I  liartiTs  uilhoiil  performing  ,in  ovcrLip 
.in.iKsis 

9.  In  IRFS  99-1,  Chapter  2.  Section 
lI.E.l  is  revised  to  read  as  follows: 

.■\  federal  (redit  union's  field  of 
membership  will  .ilwavs  t)e  governed  b\  the 
( ommon  bond  des(  riplions  contained  in 
.Set  lion  ^  of  its  (  barter.  Where  a  sponsor 
organization  expands  its  operations 
inlern.ilh  .  by  ai  ([uisition  or  otherwise,  the 
I  redil  union  ma\  serve  these  new  entrants  to 
lis  field  of  mernbershi(i  if  lhe\  are  part  of  the 
(  ommon  bond  dest  ribed  in  .Sei  lion  .5.  Where 
actpiisilions  are  made  whii  h  add  a  new 
subsidiarv  ,  ihe  group  c  annol  be  served  until 
the  subsidiarv  is  included  in  the  field  of 
membership 
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Overlaps  may  occur  as  a  result  of 
restructuring  or  merger  of  the  parent 
organization.  Credit  unions  affected  by 
(jrganizational  restructuring  or  merger  should 
attempt  to  resolve  overlap  issues  among 
themselves.  If  an  agreement  is  reached,  they 
musl  apply  to  NCl'A  for  a  modification  of 
their  fields  of  membership  to  reflect  the 
groups  each  will  serve.  Unless  an  agreement 
is  reached  limiting  the  overlap  resulting  from 
the  corporate  restructuring.  NCl'.A  will 
permit  a  complete  overlap  of  the  credit 
unions'  fields  of  membership. 

In  addition,  credit  unions  musl  submit  to 
NCI 'A  documentation  explaining  the 
restructuring  and  providing  information 
regarding  the  new  organizational  structure. 
To  help  in  future  monitoring  of  overlaps,  the 
credit  union  must  identifv  divisions  and 
subsidiaries  and  the  locations  of  each.  Where 
the  sponsor  and  its  employees  desire  to 
continue  service,  NCUA  may  use  wording 
such  as  the  following: 

•  Employees  of  Lucky  Corporation, 
formerly  a  subsidiary  of  Tool,  Incorporated, 
located  in  Charleston.  South  Carolina, 

10.  In  IRPS  99-1,  Chapter  2,  Section 
III.E.l  is  revised  to  read  as  follows: 

An  overlap  exists  when  a  group  of  persons 
is  eligible  for  membership  in  two  or  more 
credit  unions.  As  a  general  rule,  NCUA  will 
not  charter  two  or  more  credit  unions  to 
serve  the  same  single  associational  group.  An 
overlap  is  permitted  when  the  expansion's 
beneficial  effect  in  meeting  the  convenience 
and  needs  of  the  members  of  the  group 
proposed  to  be  included  in  the  field  of 
membership  clearly  outweighs  any  adverse 
effect  on  the  overlapped  credit  union. 
However,  when  two  or  more  credit  unions 
are  attempting  to  serve  the  same  associational 
group,  an  overlap  can  be  permitted. 

Proposed  or  existing  credit  unions  must 
investigate  the  possibility  of  an  overlap  with 
federally  insured  credit  unions  prior  to 
submitting  an  application  for  a  proposed 
charter  or  expansion  if  the  group(s)  is  greater 
than  500  primary  potential  members. 

When  an  overlap  situation  does  arise, 
officials  of  the  involved  credit  unions  must 
attempt  to  resolve  the  overlap  issue.  If  the 
matter  is  resolved  between  the  credit  unions, 
the  applicant  must  submit  a  letter  to  that 
effect  from  the  credit  union  whose  field  of 
membership  already  includes  the  subject 
group. 

If  no  resolution  is  possible  or  the 
overlapped  credit  union  fails  to  provide  a 
letter,  an  application  for  a  new  charter  or 
field  of  membership  expansion  may  still  be 
submitted,  but  must  also  include  information 
regarding  the  overlap  and  documented 
attempts  at  resolution.  Documentation  on  the 
interests  of  the  group,  such  as  a  petition 
signed  by  a  majority  of  the  group's  members, 
will  be  strongly  considered. 

,An  overlap  will  not  be  considered  adverse 
to  the  overlapped  credit  union  if 

•  The  group  has  500  or  less  primary 
potential  members  or  the  overlap  is 
otherwise  incidental  in  nature — i.e..  the 
group  of  persons  in  question  is  so  small  as 
to  have  no  material  effect  on  the  original 
credit  union: 

•  The  overlapped  credit  union  does  not 
object  to  the  overlap: 


•  There  is  limited  participation  by 
members  of  the  group  in  the  original  credit 
union  after  the  expiration  of  a  reasonable 
period  of  time:  or 

•  The  field  of  membership  is  broadly 
stated,  such  as  a  national  association. 

In  reviewing  the  overlap,  the  regional 
director  will  consider: 

•  The  nature  of  the  issue: 

•  Efforts  made  to  resolve  the  matter: 

•  Financial  effect  on  the  overlapped  credit 
union: 

•  The  desires  of  the  group(s): 

•  Whether  the  original  credit  union  fails  to 
provide  requested  service: 

•  The  desire  of  the  sponsor  organization: 
and 

•  The  best  interests  of  the  affected  group 
and  the  credit  union  members  involved. 

Potential  overlaps  of  a  federally  insured 
state  credit  union's  field  of  membership  by 
a  federal  credit  union  will  generally  be 
analyzed  in  the  same  way  as  if  two  federal 
credit  unions  were  involved.  Where  a 
federally  insured  state  credit  union's  field  of 
membership  is  broadly  stated,  NCUA  will 
exclude  its  field  of  membership  from  any 
overlap  protection. 

New  charter  applicants  and  every  single 
associational  common  bond  group  which 
comes  before  the  regional  director  for 
affiliation  with  an  existing  federal  credit 
union  must  advise  the  regional  director  in 
writing  whether  the  group  is  included  within 
the  field  of  membership  of  any  other  credit 
union  except  a  community  charter.  This 
notification  requirement  is  not  applicable  to 
groups  with  500  or  less  primary  potential 
members.  If  cases  arise  where  the  assurance 
given  to  a  regional  director  concerning 
unavailability  of  credit  union  service  is 
inaccurate,  the  misinformation  is  grounds  for 
removal  of  the  group  from  the  federal  credit 
union's  charter. 

NCUA  will  permit  single  associational 
federal  credit  unions  to  overlap  community 
charters  without  performing  an  overlap 
analysis. 

11.  In  IRPS  99-1,  Chapter  2,  Section 
III.E.2  is  revised  to  read  as  follows: 

A  federal  credit  union's  field  of 
membership  will  always  be  governed  by  the 
common  bond  descriptions  contained  in 
Section  5  of  its  charter.  Where  a  sponsor 
organization  expands  its  operations 
internally,  bv  acquisition  or  otherwise,  the 
credit  union  may  serve  these  new  entrants  to 
its  field  of  membership  if  they  are  part  of  the 
common  bond  described  in  Section  5. 

Overlaps  may  occur  as  a  result  of 
restructuring  or  merger  of  the  parent 
organization.  Credit  unions  affected  by 
organizational  restructuring  or  merger  should 
attempt  to  resolve  overlap  issues  among 
themselves.  If  an  agreement  is  reached,  they 
must  apply  to  NCLIA  for  a  modification  of 
their  fields  of  membership  to  reflect  the 
groups  each  will  serve.  Unless  an  agreement 
is  reached  limiting  the  overlap  resulting  from 
the  corporate  restructuring.  NCUA  will 
permit  a  complete  overlap  of  the  credit 
unions'  fields  of  membership. 

12.  In  IRPS  99-1,  Chapter  2,  Section 
IV.E,2  is  revised  to  read  as  follows: 


A  federal  credit  union's  field  of 
membership  will  always  be  governed  by  the 
field  of  membership  descriptions  contained 
in  Section  5  of  its  charter.  Where  a  sponsor 
organization  expands  its  operations 
internally,  by  acquisition  or  otherwise,  the 
credit  union  may  serve  these  new  entrants  to 
its  field  of  membership  if  they  are  part  of  any 
select  group  listed  in  Sec  tion  5.  Where 
acquisitions  are  made  which  add  a  new 
subsidiary,  the  group  cannot  be  served  until 
the  subsidiary  is  included  in  the  field  of 
membership. 

Overlaps  may  occur  as  a  result  of 
restructuring  or  merger  of  the  parent 
organization.  When  such  overlaps  occur, 
each  credit  union  must  request  a  field  of 
membership  amendment  to  reflect  the  new 
groups  each  wishes  to  serve.  The  credit 
union  can  continue  to  serve  any  current 
group  in  its  field  of  membership  that  is 
acquiring  a  new  group  or  has  been  acquired 
by  a  new  group.  The  new  group  cannot  be 
served  by  the  credit  union  until  the  field  of 
membership  amendment  is  approved  b\ 
NCUA. 

Credit  unions  affected  by  organizational 
restructuring  or  merger  should  attempt  to 
resolve  overlap  issues  among  themselves 
Unless  an  agreement  is  reached  limiting  the 
overlap  resulting  from  the  corporate 
restructuring,  NCUA  will  permit  a  complete 
overlap  of  the  credit  unions'  fields  of 
membership.  When  two  groups  merge,  or  one 
group  is  acquired  by  the  other,  and  each  is 
in  the  field  of  membership  of  a  credit  union 
both  (or  all  affected)  credit  unions  can  sene 
the  resulting  merged  or  acquired  group. 
subject  to  any  existing  geographic  limitation 
and  without  regard  to  any  overlap  provisions. 
This  can  be  accomplished  through  a 
housekeeping  amendment. 

In  addition,  credit  unions  must  submit  to 
NCUA  documentation  explaining  the 
restructuring  and  providing  information 
regarding  the  new  organizational  structure. 
To  help  in  future  monitoring  of  overlaps,  the 
credit  union  must  identify  divisions  and 
subsidiaries  and  the  locations  of  each  Where 
the  sponsor  and  its  employees  desire  to 
continue  service,  NCUA  may  use  wording 
such  as  the  following: 

•  Employees  of  MHS  Corporation, 
formerly  a  subsidiary  of  Tool.  Incorporated, 
located  in  Charleston.  South  Carolina 

13.  In  IRPS  99-1,  Chapter  2,  Section 
rV.A.l  is  revised  to  read  as  follows: 

A  federal  credit  union  may  be  chartered  to 
serve  a  combination  of  distinct,  definable 
single  occupational  and'or  associational 
common  bonds.  This  type  of  credit  union  is 
called  a  multiple  common  bond  credit  union 
Each  group  in  the  field  of  membership  must 
have  its  own  occupational  or  associational 
common  bond.  For  example,  a  multiple 
common  bond  credit  union  may  include  two 
unrelated  employers,  or  two  unrelated 
associations,  or  a  combination  of  two  or  more 
employers  or  associations,  .^ddilionallx . 
these  groups  must  be  within  reasonable 
geographic  proximity  of  the  credit  union. 
That  is.  the  groups  must  be  within  the  sen  ice 
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irtM  iif  one  of  the  credit  union's  service 

frt(  ilitiHN  ThfSH  ({riiii()s  <)rt'  n-ftTrml  tu  hs 
sh1('i  t  j{ri>ups  A  imillipU"  (  nniinun  bond 
credit  union  (  aiinot  expand  usin^  single 
common  tK)nd  urilHri.i 

A  federal  credit  union  s  service  area  is  the 
area  that  (  an  reasonably  b«»  served  b\  the 
ser\  II  e  fat  ililies  ai(  essible  lo  tin-  groups 
vvilhm  the  fu'Ki  of  membership    The  servii  e 
area  will  iiiusi  often  (  oinc  ide  with  thai 
Heojjraphu  area  pnniariK  served  \i\  the 
serv  i(  e  tai  ihtv    Aitditioiiallv    the  groups 
served  by  the  (  redil  union  must  have  access 
to  the  seryii  e  fai  ility    A  serv  ii  e  fa(  ility  is 
defined  as  a  pla(  e  where  shares  are  ac  c  epied 
for  members'  accounts,  loan  applications  are 
at  I  epied.  and  loans  ,ire  disbursed    This 
definition  nil  hides  a  (  redit  union  owned 
brain  h,  a  mobile  tiraiii  h.  an  otTu  e  operated 
on  a  regularly  sc  hediiled  wi-eklv  b.isis.  or  a 
(  redil  union  owned  idei  Ironii   fai  ilitv  that 
meets,  at  a  minimum,  these  requirements   ,^ 
servii  e  tai  ilily  also  iin  hides  a  shared  brain  h 
if  the  (  redil  union  either  ( 1 )  dwns  direi  tly  or 
through  a  C\  '.S( )  ur  similar  organi/ation  at 
least  a  ,"1  percent  interest  in  the  servii  e 
facility,  or  (^1  the  serv  k  e  facility  is  local  lo 
the  (redit  union  and  the  credit  union  is  an 
authorized  jiarticipaiit  in  the  servic  e  1  enter 
rhis  definition  does  not  ini  lude  an  .X TM 

The  selei  t  group  .is  a  whole  will  be 
I  onsidered  lo  b«'  within  .1  1  timIiI  union's 
service  area  when 

•  .\  maiorily  ot  the  persons  in  a  seli'<  t 
group  live,  work,  or  gather  regularly  within 
the  serv'ii  e  area. 

•  The  groups  headquarters  is  located 
within  the  service  area;  or 

•  The  group's   "paid  from  "  or  "supervised 
from  "  location  is  within  Ihe  servii  e  area 

14,  In  IRPS  99-1.  Chapter  2.  Section 
IV, B. 2  is  revised  to  read  as  follows: 

.\n  existing  multiple  common  bond  federal 
credil  union  that  submits  a  retpiest  lo  amend 
lis  1  barter  must  provide  documentation  to 
est.iblish  th.it  the  multiple  1  oininon  bond 
requirements  h.ive  been  met    .Ml 
.imendmenis  to  a  multiple  1  ommoii  bond 
I  redil  union's  field  of  membership  must  be 
approved  by  Ihe  region.il  director 

\'('l ' .\  will  .ipprove  groups  to  a  credil 
union's  field  of  membi^rship.  if  the  ageiii  v 
determines  in  writing  lluit  the  tollowing 
criteria  are  met: 

•  The  1  redit  union  has  not  engaged  in  .iiiv 
unsafe  or  unsound  prai  In  e,  as  determined  bv 
Ihe  regional  directur.  wbn  h  is  m.iteri.il 
during  the  line  year  period  prei  ediiig  the 
filing  to  add  the  group, 

•  Ihe  1  redil  union  is     ,idei|ii.itei\ 

I  apitall/ed  '    NCl'.A  liefiiies  adi-iiu.ileh 
capitalized  to  mean  the  i  redil  union  ti.is  ,1  net 
worth  ratio  of  not  less  than  ti  percent   for 
low-income  i  redil  unions  or  i  redil  unions 
I  liarttTed  less  than  ten  years,  the  regional 
direi  tor  may  determine  that  a  net  wnrlh  r.ilm 
of  less  than  ti  pen  enl  is  ade<|uate  it  Ihe  .  r-'dil 
union  IS  making  re.ison.ible  progress  lnw.ird 
meeting  Ihe  (1  pen  enl  net  worth  reqiureiiienl 
For  any  iilher  1  redil  union.  Ihe  regnin.il 
ilirei  tor  ni.iv  delermine  Ihat  .1  net  worth  ratio 
of  less  ihan  li  fien  enl  is  .idecjihite  if  Ihe  i  reiiil 
union  IS  m.iking  reasonable  pnigress  toward 
meeting  the  H  pen  ent  net  worth  re<)uirement, 
and  Ihe  addition  of  the  grmip  wmld  not 


adversely  affect  the  credit  union's 
capitalization  level 

•  The  credit  union  ha.s  the  administrative 
1  apabilitv  to  serve  the  proposed  group  and 
the  financial  resources  to  meet  the  need  for 
additional  staff  and  assets  to  serve  the  new- 
group. 

•  .Any  potential  harm  the  expansion  may 
have  on  any  other  t  redit  union  and  its 
members  is  t  learly  outweighed  by  the 
probable  beneficial  effect  of  the  expansion. 
With  respei  t  to  a  proposed  expansion's  effect 
on  other  credit  unions.  Ihe  requirements  on 
overlapping  fields  of  membership  set  forth  in 
,Se(  lion  IV. K  of  this  Chapter  are  also 
applicable:  and 

•  If  the  formation  of  a  separate  credit 
union  by  such  group  is  not  prai  tical  and 
consistent  with  reasonable  standards  for  the 
safe  and  sound  operatum  of  a  creilit  union 

A  more  detailed  analysis  is  re<^uired  for 
groufis  of  t.OOO  or  more  primary  potential 
meml)ers  reipiestmg  to  be  added  lo  a  multiple 
I  oinmon  bond  r  redil  union,  however,  only 
groups  over  .500  must  address  why  they 
I  annot  form  their  own  i  redit  union.  It  is 
nil  umbent  upon  the  i  rt'dil  union  to 
demonstrate  ihal  the  formation  of  a  separate 
creilit  union  bv  sui  h  a  group  is  not  practical 
The  group  must  provide  evident  e  that  it 
lacks  sufficient  volunteer  and  other  resources 
to  support  the  effii  lent  and  effective 
operations  of  a  i  redit  union  or  does  not  meet 
the  e<  onomii  advisability  i  riteria  outlined  in 
chapter  1    If  this  i  an  be  demonstrated,  the 
group  may  be  added  to  a  multiple  (  ommon 
bond  credit  union's  field  of  membership 

15.  In  IRPS  99-1.  Chapter  2.  Section 
IV. El  is  revised  to  read  as  follows: 

,An  overlap  exists  when  a  group  of  persons 
is  eligible  for  membership  in  two  or  more 
credit  unions,  Ini  luding  stale  charters  ,\n 
overlap  is  permitted  when  Ihe  expansion's 
beiiefii  lal  effei  t  in  meeting  the  i  onvenience 
and  needs  of  the  membt^rs  of  the  grou[) 
pn)posed  lo  be  ini  hided  in  the  field  of 
memtiership  (learly  outweighs  any  adverse 
effei  I  (111  the  overlapped  credil  union 

Proposed  or  existing  credit  unions  must 
inveslig.ite  the  possibility  of  An  overlap  wilh 
federally  insured  iredit  unions  prior  to 
submilling  an  application  for  a  proposed 
I  barter  or  expansion  if  the  grou[i(s|  is  greater 
Ihan  500  primary  potential  members  .^n 
overlap  analysis  is  not  re<)uired  for  groups 
with  500  or  less  primary  potential  members. 

When  an  overlap  siluation  retpuring 
analysis  does  arise,  offii  lals  of  the  expaniiing 
(redil  union  must  asi  ertaiii  the  views  of  the 
overlapped  1  redil  union   If  the  overlapped 
I  redit  union  does  nol  ob|ect,  the  applicant 
must  submit  a  letter  or  other  documentation 
to  that  effect   If  the  overlapped  credit  union 
does  not  respond,  the  expanding  credit  union 
must  notih  NCl'.^  in  writing  of  its  attempt 
lo  obtain  the  overlapped  (  n'dit  union's 
I  omments. 

.\("l  .\  will  generallv  nol  .ipprove  an 
uverl.ip  unless  the  expansmii  ^  beneficial 
ellei  t  in  nieeiing  ihe  (  oiivi'iiieni  f  and  needs 
lit  Ihe  members  of  the  group  proposed  to  be 
iiK  hided  in  field  of  membership  clearly 
oiilweighs  any  adverse  effect  on  the 
overlapped  credit  union 

In  reviewing  Ihe  overlap,  the  regional 
direi  till  will  (  oiisider 


•  The  view  of  the  overlapped  credit 
union(s): 

•  Whether  the  overlap  is  incidental  in 
nature — the  group  of  persons  in  question  is 
so  small  as  to  have  no  material  effect  on  the 
original  credit  union: 

•  Whether  there  is  limited  participation  bv 
members  or  employees  of  the  group  in  the 
original  c  redit  union  after  the  expiration  of 

a  reasonable  period  of  time; 

•  Whether  the  original  credit  union  fails  to 
provide  requested  service; 

•  Financial  effect  on  the  overlapped  credit 
union. 

•  The  desires  of  the  group(s); 

•  The  desire  of  the  sponsor  organization; 
and 

•  The  best  interests  of  the  affected  group 
and  the  credit  union  meml>ers  involved. 

(ienerally.  if  the  overlapped  credit  union 
does  not  object,  and  NCl'.^  determines  that 
there  is  no  safety  and  soundness  problem,  the 
overlap  will  be  permitted 

Potential  overlaps  of  a  federally  insured 
state  credit  union's  field  of  membership  by 
a  federal  i  redit  union  will  generallv  be 
analyzed  in  the  same  way  as  if  two  federal 
(  redit  unions  were  involved.  Where  a 
federally  insured  state  credit  union's  field  of 
membership  is  broadly  staled.  NCl'A  will 
exclude  its  field  of  membership  from  any 
overlap  protection 

New  charter  applicants  and  every  select 
group  which  romes  before  the  regional 
director  for  affiliation  wilh  an  existing 
federal  credil  union  must  advise  the  regional 
director  in  wnting  whether  the  group  is 
included  within  the  field  of  membership  of 
any  other  credit  union  This  requirement  is 
not  applicable  to  groups  with  500  or  less 
primary  potential  members.  If  (:a.ses  arise 
where  the  assurance  given  to  a  regional 
director  concerning  unavailability  of  credit 
union  service  is  inact  urate,  the 
misinformation  is  grounds  for  removal  of  the 
group  from  the  federal  credit  union's  charter. 

NOl'A  will  permit  multiple  common  bond 
federal  credit  unions  to  overlap  community 
(  barters  without  performing  an  overlap 
analysis 

16.  In  IRPS  99-1.  Chapter  2,  Section 
IV.D.l  is  revised  to  read  as  follows: 

a.  .All  select  groups  in  the  merging  credit 
union's  field  of  membership  have  less  than 
3.000  primary  potential  members. 

A  voluntary  merger  of  two  or  more  federal 
credit  unions  is  permissible  as  long  as  each 
select  group  in  the  merging  credit  union's 
field  of  membership  has  less  than  :i.000 
primary  potential  members.  While  the  merger 
requirements  outlined  in  Section  205  of  the 
Federal  Credit  Union  .\ct  must  still  be  met, 
the  requirements  of  C^hapter  2.  Section  IV. B. 2 
of  this  manual  are  not  applicable. 

b  One  or  more  select  groups  in  the 
merging  credit  union's  field  of  membership 
has  .).0<K)  or  more  primary  potential 
memljers 

If  the  merging  credit  unions  serve  Ihe  .same 
group,  and  the  group  consists  of  3,000  or 
more  primary  potential  members,  then  the 
ability  to  form  analysis  is  not  required  for 
that  group.  If  the  merging  credit  union  has 
any  other  groups  consisting  of  3.000  or  more 
primary  potential  members,  special 
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requirements  apply.  NCUA  will  analyze  each 
group  of  3,000  or  more  primary  potential 
members,  except  as  noted  above,  to 
determine  whether  the  formation  of  a 
separate  credit  union  by  such  a  group  is 
practical.  If  Ihe  formation  of  a  separate  credit 
union  by  such  a  group  is  not  practical 
because  the  group  lacks  sufficient  volunteer 
and  other  resources  to  support  the  efficient 
and  effective  operations  of  a  credit  union  or 
does  not  meet  the  economic  advisable  criteria 
outlined  in  Chapter  1.  the  group  may  be 
merged  into  a  multiple  common  bond  credit 
union.  If  the  formation  of  a  separate  credit 
union  is  practical,  the  group  must  be  spun- 
off  before  the  merger  can  be  approved, 

c.  Merger  of  a  single  common  bond  credit 
union  into  a  multiple  common  bond  credit 
union, 

A  financially  healthy  single  common  bond 
credit  union  with  a  primary  potential 
membership  in  excess  of  3.000  primary 
potential  members  cannot  merge  into  a 
multiple  common  bond  credit  union,  absent 
supervisory  reasons, 

d.  Merger  approval. 

If  the  merger  is  approved,  the  qualifying 
groups  within  the  merging  credit  union's 
field  of  membership  will  be  transferred  intact 
to  the  continuing  credit  union  and  can 
continue  to  be  served. 

Where  the  merging  credit  union  is  stale- 
chartered,  the  field  of  membership  rules 
applicable  to  a  federal  credit  union  apply. 

Mergers  must  be  approved  by  the  NCUA 
regional  director  where  the  continuing  credit 
union  is  headquartered,  with  the  concurrence 
of  Ihe  regional  director  of  the  merging  credit 
union,  and,  as  applicable,  the  slate 
regulators. 

17.  In  IRPS  99-1,  Chapter  2,  Section 
rV,D.2  is  revised  to  read  as  follows: 

The  NCUA  may  approve  the  merger  of  any 
federally  insured  creiJit  union  when  safety 
and  soundness  concerns  are  present  without 
regard  to  the  3.000  numerical  limitation.  The 
credit  union  need  not  be  insolvent  or  in 
danger  of  insolvency  for  NCUy\  to  use  this 
statutory  authority.  Examples  constituting 
appropriate  reasons  for  using  this  authority 
are:  abandonment  of  the  management  and/or 
officials  and  an  inability  to  find 
replacements,  loss  of  sponsor  support, 
serious  and  persistent  record  keeping 
problems,  sustained  material  decline  in 
financial  condition,  or  other  serious  or 
persistent  circumstances. 

18.  In  IRPS  99-1,  Chapter  2,  Section 
rV.F  is  revised  to  read  as  follows: 

A  multiple  common  bond  federal  credit 
union  may  apply  to  convert  to  a  community 
charter  provided  the  field  of  membership 
requirements  of  Ihe  community  charter  are 
met.  Ciroups  within  the  existing  charter 
vvhii  h  cannot  qualify  in  the  new  charter 
cannot  be  served  except  for  members  of 
re(  ord,  or  groups  or  communities  obtained  in 
an  emergency  merger  or  PJ4.\,  A  credit  union 
must  notify  all  groups  that  will  be  removed 
from  the  field  of  membership  as  a  result  of 
conversion.  Members  of  rei  ord  can  continue 
to  be  served.  Also,  in  order  to  support  a  case 
for  a  f:onversion,  the  applicant  federal  credit 
union  may  be  required  to  develop  a  detailed 


business  plan  as  specified  in  Chapter  1. 
Section  IV.D. 

A  multiple  common  bond  federal  credit 
union  may  apply  to  convert  to  a  single 
occupational  or  associational  common  bond 
charier  provided  the  field  of  membership 
requirements  of  the  new  charter  are  met. 
Groups  within  Ihe  existing  charter  which 
cannot  qualify  in  the  new  charter  cannot  t5e 
served  except  for  members  of  record,  or 
groups  or  communities  obtained  in  an 
emergency  merger  or  P&A.  A  credit  union 
must  notify  all  groups  that  will  be  removed 
from  the  field  of  membership  as  a  result  of 
conversion.  However,  a  credil  union  can 
continue  lo  serve  any  group  included  in,  or 
added  to,  its  single  common  bond  field  of 
membership  at  the  lime  of  conversion  lo  a 
single  common  bond  credit  union  for  a 
period  of  three  years  from  the  dale  of 
conversion  if  Ihe  group  is  later  sold,  spun-off 
or  otherwise  divested  as  a  result  of  a 
corporate  reorganization/restructuring.  If  the 
credil  union  elects  to  continue  lo  serve  any 
sold,  spun-off  or  otherwise  divested  group 
after  three  years  from  the  date  of  conversion, 
then  it  must  convert  back  lo  a  multiple 
common  bond  credit  union.  During  this 
three-year  period,  it  will  continue  lo  be 
treated  as  a  single  common  bond  credil 
union. 

Once  a  multiple  common  bond  credit 
union  converts  to  a  single  occupational  or 
assocational  credit  union,  it  cannot  convert 
back  to  a  multiple  common  bond  credit 
union  for  a  period  of  three  years,  unless  there 
are  safety  and  soundness  concerns. 

19.  In  IRPS  99-1,  Chapter  2,  Section 
II. B. 2  is  revised  to  read  as  follows: 

If  the  single  common  bond  group  that 
comprises  a  federal  credit  union's  field  of 
membership  undergoes  a  substantial 
restructuring,  the  result  is  often  that  portions 
of  the  group  are  sold  or  spun  off  This  is  an 
event  which  requires  a  change  lo  the  credit 
union's  field  of  membership.  NCUA  will  not 
permit  a  single  common  bond  credil  union  to 
maintain  in  its  field  of  membership  a  sold  or 
spun-off  group  to  which  it  has  been 
providing  service  unless  the  group  otherwise 
qualifies  for  membership  in  the  credit  union 
or  if  the  credit  union  converts  lo  a  multiple 
common  bond  credil  union. 

If  the  group  comprising  the  single  common 
bond  of  the  credit  union  merges  with,  or  is 
acquired  bv.  another  group.  Ihe  credil  union 
can  serve  the  new  group  resulting  from  the 
merger  or  acquisition  after  receiving  a 
housekeeping  amendment. 

20.  In  IRPS  99-1,  Chapter  2.  Section 
III.B.2  is  revised  to  read  as  follows: 

If  the  single  common  bond  group  that 
(  omprises  a  federal  credit  union's  field  of 
membership  undergoes  a  substantial 
restrui  luring,  the  result  is  often  that  portions 
of  the  group  are  sold  or  spun  off  This  is  an 
event  which  requires  a  change  to  the  credit 
union's  field  of  membership.  NCU.^  may  not 
permit  a  single  associational  credit  union  to 
maintain  in  its  field  of  membership  a  sold  or 
spun-off  group  to  which  it  has  been 
providing  service  unless  the  group  otherwise 
qualifies  for  membership  in  the  i  redit  union 
or  the  credit  union  converts  to  a  multiple 
common  bond  credit  union. 


If  the  group  comprising  the  single  common 
bond  of  the  credit  union  merges  wilh.  or  is 
acquired  bv.  another  group,  the  credit  union 
can  serve  the  new  group  resulting  from  the 
merger  or  acquisition  after  receiving  a 
housekeeping  amendment. 

21.  In  IRPS  99-1.  Chapter  2.  Section 
IV.F  is  revised  to  read  as  follows: 

If  a  select  group  within  a  federal  credit 
union's  field  of  membership  undergoes  a 
substantial  restructuring,  a  change  to  Ihe 
credit  union's  field  of  membership  may  be 
required  if  the  credit  union  is  to  continue  to 
provide  service  to  Ihe  select  group.  NCUA 
permits  a  multiple  common  bond  credit 
union  to  maintain  in  its  field  of  membership 
a  sold,  spun-off,  or  merged  select  group  to 
which  it  has  been  providing  service  This 
type  of  amendment  to  Ihe  credil  union's 
charier  is  nol  considered  an  expansion; 
therefore  the  criteria  relating  lo  adding  new         "* 
groups  are  not  applicable. 

When  two  groups  merge  and  each  is  in  the 
field  of  membership  of  a  credil  union,  then 
both  (or  all  affected)  credil  unions  can  serve 
the  resulting  merged  group,  subject  to  any 
existing  geographic  limitation  and  without 
regard  to  any  overlap  provisions.  However, 
the  credit  unions  cannot  serve  the  other 
multiple  groups  that  may  be  in  the  field  of 
membership  of  the  other  credit  union. 

22,  In  IRPS  99-1.  Chapter  2.  Section 
V.A.2  is  revised  to  read  as  follows: 

In  addition  to  the  documentation 
requirements  set  forth  in  Chapter  1  to  charier 
a  credit  union,  a  community  credit  union 
applicant  must  provide  additional 
documentation  addressing  the  proposed  area 
to  be  served  and  community  service  polities. 

A  community  credit  union  is  unique  in 
that  it  must  meet  the  statutory  requirements 
that  the  proposed  community  area  is  (1)  well- 
defined,  ami  (2)  a  local  community, 
neighborhood,  or  rural  district, 

"Well-defined"  means  the  proposed  area 
has  specifif  geographic  boundaries. 
Geographic  boundaries  may  include  a  city, 
township,  county  (or  its  political  equivalent), 
or  clearly  identifiable  neighborhood 
.■Mthough  congressional  districts  or  other 
political  boundaries  which  are  subjet  I  to 
occasional  change,  and  stale  boundanes  are 
well-defined  areas,  they  do  not  meet  the 
second  requirement  that  the  proposed  area  be 
a  local  community,  neighborhood,  or  rural 
district. 

The  meaning  of  lot;al  community  . 
neighborhood,  or  rural  district  intludes  a 
variety  of  fat:tors.  Most  prominent  is  the 
requirement  that  the  residents  of  the 
proposed  community  area  interai  t  or  have 
t  ommon  interests.  In  determining  interai  lion 
and/or  tomnion  interests,  a  number  of  fat  tors 
become  relevant.  For  example,  the  existent :e 
of  a  single  major  trade  area,  shared 
governmental  or  civit  facilities,  or  area 
newspaper  is  significant  ev  idence  of 
(  ommunitv  interaction  and/or  i  ommon 
interests  Conversely,  numerous  trade  areas, 
multiple  taxing  authorities,  and  multiple 
politic:al  jurisdittions.  lend  to  tliminish  the 
charai  leristit:s  of  a  lot  al  area. 

Population  and  geographic  size  are  also 
significant  factors  in  determining  whether 
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lilt'  in-, I  IS  Km  ,iI  m  ii.iliif     \  i.ii\;<'  )Mi|Hii,iiiiiii 
in  .1  Mil, ill  i{c(i^rii|ihii    iri'.i  ^i  .1  siii.ill 
l>ii|iiiUiinii  111  I  l.iriiif  k{>'ni{r.i)>hii  .iri'.i  tii.n 
iiii'cl  NCI   A  (  (iiimuiiiit\  •  h.irtrrin^ 
rtM)iiircnu'nK   Knr  fx.iin|ili'   .111  •■timi' 
iifixhtinih.iiiil    .1  riir.il  .iriM    .1  .  il\     unt  .1 
iiiiiiilv  Willi    KM)  1)00  i.r  l.'ss  ii'si.l.'nis  will 
HctiiirilK  li.ni'  ..iilfii  I. Til  infiT.i.  Ihiii  ,inil  'ir 
1  iimiinin  iiili-rt'sls  tu  inf<-t  1  iiiiiniiinil\  <  Ii.iMit 
iiMjinrt'inenls   Whilt-  this  in.iv  iimsi  ult.Mi  In- 
tiui',  ii  il.iDs  nul  [iri'(  IihIh  .  uinimiriit v 
I  h.irtiTs  (  oiiMsliiin  III  iiiulliplc  I  iHinlifs  nr 
I'll  .il  .irx.is  with  (Kipiil.itiiiiis  cif  ,iti\  M/c  trnin 
[iii'»'tirii<  I  oiiimiinil\  1  li.irliT  rtH)iiiri-iiii'nls 

i;i)iiv>Tsflv    .1  Lir^fr  |ni(iiiUli<iri  111  t  l.trn'" 
t{i«>Krriphi>  .ifHrt  m.u  nut  rncHl  NCI  A 
•  luiiMiiiiiitv  ■  hdrttTiiiK  ri^)iiir«nuiiil>.   It  is 
iitiirt)  iliffii  lilt  f(ir  li  md|<ir  riit^lrupuiitrtii  1  it\ 
1  iliinstilv  [iiipiildtHii  c  iiuntv.  iir  .111  .irtM 
I  iivi-niikj  iiiiiltipir  I  imnlu's  willi  si^nitii  <t!il 
popiiUliiiii  til  li.uf  siitfii  uTii  inter, 11  tmn  .iiul 
iir  I  iiiniiKiii  intiiri'sts   .mil  in  tlnTHfiirn 
iliTiiiinstr.ili'  th.it  ihi's.'  .if.is  in. -ft  ihf 
riM|iiiriMii>Mil  111  hfiim     li>(  ,il      in  siii  h  1  ,isrs 
iliii  iiiinMit.iliiMi  siippiirtiii>{  Ih"  inltT.ii  tmn 
Hinl'ur  1  (imniiKi  iiili'rt'sis  will  h«  ^iiMtcr  thnn 
Iht)  «viil«ni  H  nm  I'ssHrv  tor  ri  siiLilli-r  ,iinl  li-ss 
ilt'ilsHJv  pupiiUltn)  4rK.i 

In  must  I  asMs.  the     vvi'll  ch-fini'il  Im  ,il 
I  luniniiiiilv   iicinhlxirhoud   nr  rur,il  ilistru  t 
r>M|iiirMinfiii  will  hi-  iiihI  ill  1 1  thf  uri'.i  U<  (»• 
s.TVfii  IS  in  .1  r>'<  iikjni/i'ii  sinxh'  pulilK  ,il 

lUIISilli  linn     I  r     ,1  1  iMlIlIV  nr  its  pnlili;  .|| 
■  •ipilVHUMlt  nr  ,111V   .  nlltmuniis  polilii  ,il 

siihitu  isiiiiis  i  nnl.iini'ij  iht'riMii,  .ind  il  the 
pnpul.ltion  nl  the  reiiuesteil  well  il.-fincil  ,ir>f,i 
(loHS  not  HXi  mill    llin.IMM)    nr  IJ)  the  ,Hf,i  1,1 
b«  snrv'M{|  IS  in  inultipie  .  niili,{iii  pus  [inhln  ,il 

|lirisill(  tlnlls,   I  e    ,1  .  nuntv    nr    its   pnlitK  .il 
e<]iiiv,i|Hnl  nr   IIIV   pnlltii  ,||  siihiliv  isinus 
'  unl.iiiieil  iherein  'inil  if  the  piipul.iliiiii  nt  ihe 
rei|iiesti'il  well  ili'hneil  .ire.i  .Ines  nut  exi  ei-il 
JIM). IKK)    It  the  pmpnseil  .ire.i  meets  either  nl 
these  (  riteri.t.  the  1  redil  union  must  nnlv 
siihmit  A  letter  desi  rihiiig  Imw  the  .ire,i  nu-ets 
ihi)  strtiiddrds  fur  1  nminuiniv  inter. k  tiim  or 
I  uniiimii  interests 

If  .NCI  'A  dnes  nnt  find  Mltlll  lent  ev  I, lent  e 

iif  I  iitnmiinitv  iiiter;ii  linn  nr  1  nmmnii 
interests.  innrH  det.iiled  dm  timent.itinn  will 
lie  nei  essiirN  tn  support  th.it  ifie  [imposed 
.ire,i  IS  ,1  well-defined  1  nminiinitv     The  1  redil 
UlUnn  must  .ilsn  provide  ev  idem  e  nf  the 
politii.<<l  lurisdii  tiiiiilsl  Hid  pofiul.iliiin 
Kvidem.e  nf  the  politn  .il  lunsdii  tion(s| 
should  nil  hide  nuips  design, ilin^  the  .ire.i  to 
he  served    ()ni'  m.tp  must  he  ,i  ri'>4inii,il  nr 
stdle  m.ip  with  Ifie  proposed  i  (immiimtv 
outlined    The  ntfier  ni.ip  must  outline  the 
[iroiiosed  I  ommunitv  diul  the  identitvmg 
>;eonr,ipfii(   I  h.ir.ii  teristii  s  of  the  surrounduii; 
,ireds 

If  ttle    ire, I  In  he  sel  v  e,|  does  not  ine.,|  lh,> 

|iolitii  <il  iiirisdii  tinnlsl  ,ind  pnpiij.itinn 
reiinirements  nf  tlie  prei  .■dini;  p.ir.iuMph    ni 
if  re(iiiired  hv  NCI    .\    the   ipfilu  .itmii  musl 
nil  hide  ilni  iiment.ltinn  In  siippnit  ih.il  il  is 
.1  well-defined  Ini  ,il  1  niiimiinilv 
nel^llhorhond    nr  lur.il  dislrn  I    II  is  the 
.ipplii  .lilt  s  responsihiiilv  In  demoiistr.ite  the 
relev.iiK  e  nt  the  dm  iiinei i l.it mil  provided  in 
support  of  the  .ippln  .itinii     1  his  must  he 
pniv  ided  in  .1  ii.in.ili  v  e  mi  11 11 11. n  \     I  lie 
n.irr.itive  suiniii.irv  must  rvpl.nn  (mvv  ihi- 

doi   lllllenlllmil   denit  illsll.iles    lIlliT.ll  tmn  nl 
I  nliminll    ml'Mests     I  nj    ,.\  nil  pie     Mni|jU 


lisiiiii^  iiewspHpers  ,tiid  nrK.iiii/.tiinns  in  the 

.ired  IS  nnt  suffti  lent  In  demonslr.ile  lh<it  the 
.ire, I  IS  .1  |n<  ,il  (  ommunity,  neinhfiorhond.  or 
rur.il  distrii  I 

|-.\.iliipli's  nl  ,11  (  eptjhie  <jiM  llllienl.ltlon 
III  IV   ini  luile 

•  The  defined  pohtii  ,il  jurisdic  tiniis 

•  Miiinr  trrtde  ^rerts  (shoppinK  pHtti-rns  .md 
ti.iffii   flowsl. 

•  Shared  (  ommon  I.k  ililies  (tor  ex.imple 
i-ilili  ,ilin|i.i|    medli  .il    pohi  e  ,ind  fire 
prole,  tmn    si  hool  distrii  t.  water,  efi   |. 

•  ( )rx.ini/<ilions  nnd  1  liihs  within  the 
,  I  iinmiiriit\  ar«'d 

•  Newspapers  or  other  penodii  dis 
(Mihlistied  for  dnii  .ihoiil  the  drpd. 

•  Nt.ifis  desi)^ndlinn  the  dred  In  be  served 
(  Ine  nidp  must  he  d  region. il  nr  stdle  map 

w  ith  the  proposed  1  ommunitv  outlined    The 
nttier  iiidp  must  nutlme  tlie  proposed 
I  ominunitv  diul  the  idenlifving  ^eonraphii 
I  li.ir.ii  teristu  s  of  the  surrounding  .ireds. 

•  ( Common  1  lidrdi  terisln  s  diid  fidi  ligroiind 
of  residents  I  for  exdmph'.  iniome    relli^ious 

heliefs  primdrv  ethnic  groups,  similaritv  of 
ot  I  iipdtions.  household  types.  primdr\'  age 

l{rnlip    f'fi     I.  nr 

•  (  )ther  dni  iimenl,itmn  thdt  demonstrates 
tti,it  the  dre.i  IS  .1  c  ommunitv  where 

indiv  idiidls  h.n  e  ,  0111  m,  m  interests  or 
inter.K  t 

.\  1  ommunitv  >  redit  unmn  is  tre<]uenllv 
more  sus,  epiihle  to  1  ompelitlon  from  nther 
loi  dl  fuidni  idl  institutions  dnd  neiier.ilK  does 
lint  fi.ive  sutistdiilidl  support  from  dn\  single 
sponsoring  1  nmpdnv  nr  dssoi  idtioii    .-Xs  ,i 
result,  d  (.ommunitv  1  redit  union  will  often 
eni  (Minter  firidni  ui  diid  operdtioiul  fdi  tors 
tti.it  differ  from  dii  m  (  iipdtiondl  or 
issoi  idlinndl  '  tidrter   Its  diverse  memtiership 
nidv  require  spei  idl  nidrketing  pru^rdms 
t.irxeteii  to  different  segments  of  the 
1  ommunitv    Kor  exdinple.  the  ld<  k  of  pdyroll 
di'diu  linn  1  re.ites  spei  idl  c  hdllenges  in  the 
develnpnienl  of  sdvinj^s  prnmotiondl 
|,iiov;r,inis  diid  111  Ihe  i  ollet  tion  of  loans. 

.\i  ,  ordin>;lv.  it  is  essential  for  the 
proposed  I  ommunitv  i. redit  union  to  develop 
.1  ,let,iiled  and  prac  tn  dl  business  and 
m.irkeiin^  [il.in  for  dt  ledst  the  first  two  vears 
of  operatidri   Ttie  proposed  I  redit  union  must 
not  onl\  address  the  dm  umentation 
reijuiremeiils  set  forth  in  (Chapter  1.  hut  .ilso 
to(  us  on  Ihe  .11  i  omplistiment  of  the  iini(]ue 
fin.iiii  i.il  ,ind  operational  lai  tms  nt  a 
I  ommunitv  1  harler 

In  addition,  projiosed  .UMi  existing 
I  ommunitv  i  redit  unions  must  develop  a 
I  ommunitv  ai  tion  plan  K^.M'I   The  CAP 
supplements  Ihe  1  redit  union  s  marketing 
pi. in  hv  spei  ihi  allv  .iddressm^i  flow  ifie 
I  redil  union  plans  to  iiidrket  its  serva  es  to 
lie'  entire  i  ommunitv.  iiu  hiding  any 
iiiiderserved  or  low-ini  onie  areas,  if 
.ipplii  .ihle    This  mav  ini  lude  i  urrent  or 
future  lieliverv  systems.  siK  h   is  .\  I'Ms,  24 
hniir  villi  e  res[iiiiise  system,  internet  well 
sites,  1  urrent  or  future  1  ustomi/ed  programs 
In  .issisl  I  nmmunity  residents  sui  h  .is  c  redit 
I  niinseliiii;  ,ind  hudgeting.  ,ind  1  urrent  or 
future  serv  i(  e  fai  ililv  loi  .itions 

(ommunity  1  reifil  unions  hoards  will  fie 
eypei  led  In  regul.irly   rev  lew  ,ind  to  follow, 
to  the  (iillesi  extent  ei  niiomiially  possitile. 
Ihe  marketiiii;  .iiid  nr  husiness  plan 
siiluiiilled  with  ilieir  .ipplii  ation    The  hoards 


of  rommunitv  credit  unions  will  also  be 
expel  ted  to  periodit  ally  review  and  update 
the  C.-\P  to  delermiiie  if  all  segments  of  the 
communifv  are  being  served   if  a  i  redit  union 
fails  to  make  reasonable  efforts  to  follow  its 
(  ommunitv  ai  tion  plan,  NCl'.^  mav  initiate 
.ippropri.ite  supervisory  d<  tion 

2.<   In  IRP.S  99-1.  Chapter  3.  Section 
III  IS  revised  tu  read  as  follows: 

.Ml  federal  (.redil  unions  may  ini  lude  in 
itieir  helds  of  memfjership,  without  regard  to 
Icm  ation.  (  ommunities  satisfying  the 
definition  for  serving  underserved  areas  in 
the  Federal  Credit  I'nion  Act   More  than  one 
lederal  (redit  unuin  (an  sei^'e  the  same 
underserved  .irea   The  Federal  Oedit  I'nion 
.•\i  t  defines  ,in  underserved  area  as  a  local 
I  ommunity.  neightiorhood.  or  rural  distrii  t 
that  IS  an  "investment  area"  as  defined  in 
Sei  tion  10  M  lf>)  of  the  (Community 
Development  Hanking  ami  Finani  ial 
Institutions  .\i\  of  iq'i4 

The     well-defined  local  (  ommunity. 
neighborhood,  or  rural  distni  I"  requirement 
will  tie  met  if  ( 1 1  the  area  to  be  served  is  in 
.1  re(  ognued  single  politn  al  |urisdi(~tion   1  e  . 
a  I  ounty  or  its  politii  al  equivalent  or  any 
1  nntiguous  politii  al  subdivisions  i ontamed 
therein   and  if  the  population  of  the 
requested  well-defined  area  does  not  ex(  eed 
iOO.DOO  or  \1]  the  area  to  fie  served  is  in 
multiple  (  onliguous  politu  al  jurisdn  tions. 
I  e  .  a  (  ounty  or  its  political  equivalent  or  any 
politii  al  subtiivisions  (ontained  therein  and 
if  the  population  of  the  requested  well- 
defined  ared  does  not  ex(  eed  200.000   If  the 
proposed  area  meets  either  of  these  (  riteria 
and  meets  the  definition  of  an  investment 
area  that  is  underserved,  then  it  is  presumed 
to  f)e  a  local  (  ommunity.  neighborhood,  or 
mrai  distrn  t 

\n  investment  area  ini  hides  any  of  the 
following 

•  ,^n  area  ent  ompassed  or  located  in  an 
Empowerment  Zone  or  Entery)rise 
(lommunity  designated  under  se<;tion  i:i91  or 
the  Internal  Revenue  Code  of  1996  (26  I '  S.C. 
1  1411; 

•  \i\  area  where  the  percentage  of  the 
population  living  in  poverty  is  at  least  20 
percent: 

•  .An  area  in  a  Metropolitan  .\rea  where 
the  median  family  income  is  at  or  below  80 
pen  ent  of  the  Metropolitan  .\rea  median 
family  iiu  ome  or  the  national  Metropolitan 
.■\rea  median  family  Income,  whichever  is 
greater. 

•  .-\n  area  outside  of  a  Metropolitan  .•\rea, 
where  the  median  family  income  is  at  or 
below  80  per(.enl  of  the  statewide  non- 
Metropolitan  .^rea  median  family  income  or 
the  national  non-Metropolitan  Area  median 
family  income,  whichever  is  greater: 

•  ,\n  area  where  the  unemployment  rate  is 
at  least  1  .">  times  the  national  average: 

•  An  area  where  the  percentage  of 

o(  I  upied  distressed  housing  (as  indicated  by 
lac  k  of  ( ompiete  plumbing  and  occupancy  of 
more  ttian  one  person  per  room)  is  at  least 
20  percent. 

•  An  area  located  outside  of  a 
Metropolitan  .'\rea  with  a  county  population 
loss  between  1980  and  l')<)(l  of  al  least  10 
per(  ent. 
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In  addition,  the  local  community. 
iieighb()rho(jd,  or  rural  district  must  be 
underserved.  based  on  data  considered  by  the 
NCI '.A  Board  and  the  Federal  banking 
dgcmcies. 

One  e  an  underserved  area  has  been  added 
to  a  federal  credit  union's  field  of 
memfjership.  the  credit  union  must  establish 
and  maintain  an  office  or  fac;ility  in  the 
c  ommunitv  within  two  years.  A  service 
lac  ilitv  is  defined  as  a  place  where  shares  are 
ai  (  epted  for  members'  accounts,  loan 
appli(  ations  are  ac  cepted  and  loans  are 
disbursed.  This  definition  includes  a  credit 
union  owned  bran(  h.  a  shared  branch,  a 
mobile  branch,  an  offite  operated  on  a 
regularly  scheduled  weekly  basis,  or  a  credit 
union  owned  electronic  fai  ilily  that  meets,  at 
a  minimum,  these  requirements.  This 
definition  does  not  ini  hide  an  ATM. 

If  a  credit  union  has  a  preexisting  office 
w  ithin  ( lose  proximity  to  the  underserved 
area,  then  it  will  not  be  required  to  maintain 
an  offi(  e  or  fac  ility  within  the  underserved 
area.  Close  proximity  will  be  determined  on 
a  (  ase-by-c:ase  basis,  but  the  office  must  be 
readily  accessible  to  the  residents  and  the 
distance  from  the  underserved  area  will  not 
f)e  an  impediment  to  a  majority  of  the 
residents  to  transact  credit  union  business. 

The  federal  credit  union  adding  the 
underserved  community  must  document  that 
the  community  meets  tfie  definition  for 
serving  underserved  areas  in  the  Federal 
Credit  I'nion  Act.  The  charter  type  of  a 
federal  credit  union  adding  such  a 
community  will  not  change  and  therefore  the 
credit  union  will  not  be  able  to  receive  the 
benefits  afforded  to  low-income  designated 
f  redit  unions,  such  as  expanded  use  of  non 
member  deposits  and  access  to  the 
Community  Development  Revolving  Loan 
Program  for  Credit  Unions. 

A  federal  credit  union  that  desires  to 
include  an  underserved  community  in  its 
field  of  membership  must  first  develop  a 
business  plan  specifying  how  it  will  serve  the 
community.  The  business  plan,  at  a 
minimum,  must  identify  the  credit  and 
depository  needs  of  the  community  and 
detail  how  the  credit  union  plans  to  serve 
those  needs.  The  credit  union  will  be 
expected  to  regularly  review  the  business 
plan,  to  determine  if  the  community  is  being 
adequately  served.  The  regional  director  may 
require  periodic  service  status  reports  from  a 
credit  union  about  the  underserved  area  to 
ensure  that  the  needs  of  the  underserved  area 
are  being  met  as  well  as  requiring  such 
reports  before  NCLIA  allows  a  federal  credit 
union  to  add  an  additional  underserved  area. 

24.  In  IRPS  99-1,  Chapter  4,  Section 
II  is  revised  to  read  as  follows: 

Any  state-chartered  credit  union  may 
apply  to  convert  to  a  federal  credit  union.  In 
order  to  do  so  it  must: 

•  Comply  with  state  law  regarding 
conversion; 

•  File  proof  of  compliance  with  NCUA; 

•  File  the  required  conversion  application, 
proposed  federal  credit  union  organization 
certificate,  and  other  documents  with  NCUA: 

•  Comply  with  the  requirements  of  the 
F'ederal  Credit  Union  Act.  e.g..  chartering  and 
reserve  requirements;  and 


•  Be  granted  federal  share  insurance  by 
NCUA. 

Conversions  are  treated  the  same  as  any 
initial  application  for  a  federal  charter, 
including  mandatory  on-site  examination  b\ 
NCUA.  NCUA  will  al.so  consult  with  the 
appropriate  state  authority  regarding  the 
credit  union's  current  financial  condition, 
management  expertise,  and  past 
performanc :e.  Since  the  applicant  in  a 
conversion  is  an  ongoing  credit  union,  the 
economic  advisability  of  granting  a  charter  is 
more  readily  determinable  than  in  the  case  of 
an  initial  charter  applicant. 

A  converting  state  c:redit  union's  field  of 
membership  must  conform  to  NCL'A's 
chartering  policy.  The  field  of  membership 
will  be  phrased  in  accordance  with  NCL'.\ 
chartering  policy.  Subsequent  changes  must 
conform  to  NCUA  chartering  policy  in  effect 
at  that  time.  The  converting  c:redit  union  may 
f  ontinue  to  serve  members  of  record. 

If  the  converting  credit  union  is  a  multiple 
group  charter  and  the  new  federal  charter  is 
a  multiple  group,  then  the  new  federal 
charter  may  retain  in  its  field  of  memfjership 
any  group  that  the  state  credit  union  was 
serving  at  the  time  of  conversion.  Any 
subsequent  additions  or  amendments  to  the 
credit  union's  field  of  membership  must 
comply  with  federal  field  of  membership 
policies. 

If  the  converting  credit  union  is  a 
community  charter  and  the  new  federal 
charter  is  community-based,  it  must  meet  the 
community  field  of  membership 
requirements  set  forth  in  Chapter  2.  Section 
V.  If  the  state  chartered  credit  union's 
community  boundary  is  more  expansive  than 
the  approved  federal  boundary,  only 
members  of  record  outside  of  the  new 
community  boundary  may  continue  to  be 
served. 

25.  In  IRPS  99-1,  Chapter  4,  Section 
III. A  is  revised  to  read  as  follows: 

Any  federal  credit  union  may  apply  to 
convert  to  a  state  credit  union.  In  order  to  do 
so,  it  must: 

•  Notify  NCUA  prior  to  commencing  the 
process  to  convert  to  a  state  charter  and  state 
the  reason(s)  for  the  conversion: 

•  Comply  with  the  requirements  of  Section 
125  of  the  Federal  Credit  Union  .^ct  that 
enable  it  to  convert  to  a  state  credit  union 
and  to  cease  being  a  federal  credit  union;  and 

•  Comply  with  applicable  state  law  and 
the  requirements  of  the  state  regulator. 

It  is  important  that  the  credit  union 
provide  an  accurate  disclosure  of  the  reasons 
for  the  conversion.  These  reasons  should  be 
stated  in  specific  terms,  not  as  generalities. 
The  federal  credit  union  converting  to  a  state 
charter  remains  responsible  for  the  entire 
operating  fee  for  the  year  in  which  it 
converts. 

26.  In  IRPS  99-1,  Chapter  2,  the  title 
of  Sections  II.H,  III.H,  and  IV.F  is 
revised  to  read  as  "Other  Person's 
Eligible  for  Credit  Union  Membership." 

27.  In  IRPS  99-1,  Appendix  D,  Form 
401 5EZ  is  revised  to  read  as  follows: 


Application  for  Field  of  Membership 
Amendment  NCUA  Form  4015-EZ 

( 'se  Only  for  Expansions  Coien/it;  Groups  of 
nOO  Persons  or  U'ss 

Attach  a  separate  application  for  eai  h 
group  included  in  your  request  for 
expansion.  The  application  must  he  complete 
or  it  will  be  returned  unprocessed 
1.  Name  and  address  of  credit  union: 


2.  Name  and  address  of  group: 


(if  the  group  is  an  association,  include  a  copy 
of  the  association's  Charter'Bvlaws  or  other 
equivalent  organizational  doc  umentation.) 
3   Provide  the  proposed  field  of  membership 
wording: 


4.  How  many  primary  potential  members  (ex- 
cluding immediate  family  and  household 
members)  are  in  the  group: 

5.  Attach  a  letter,  on  letterhead  statioi  ery  if 

possible,  from  the  group  requesting  cr  'di! 
union  service.  This  letter  must  indicate: 

n     How  the  group  shares  the  occupational 
or  associational  t  ommon  bond  (for  single 
common  bond  additions  only); 

D     That  the  group  wants  to  be  added  tn 
the  federal  credit  union's  field  of 
membership: 

D    The  number  of  persons  to  be  added 
and  the  group's  location(s):  and 

□     The  group's  proximity  to  the  c  redit 
union's  nearest  service  facility  (for  multiple 
common  bond  additions  only) 
Name  and  title  of  credit  union  board- 
authorized  representative  {e.g..  President' 
CEO): 

(Typed/Printed  Name) 

(Signature) 

(Date) 

28  In  IRPS  99-1.  .Appendix  D.  Form  4015  is 

revised  to  read  as  follows: 

Application  for  Field  of  Membership 
Amendment  NCUA  Form  4015 

tse  Only  for  Expansions  Covering  Groups  of 
More  Than  500  Persons 

¥oT  expansions  covering  groups  of  500  or 
less  persons — use  the  short  form  application, 
.XCU A  4015-EZ. 

Attach  a  separate  application  for  each 
group  included  in  your  request  for 
expansion.  The  application  must  be  complete 
or  it  will  be  returned  unprocessed. 
1.  Name  and  address  of  credit  union: 


2.  Name  and  address  of  the  group: 
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Name  and  title  of  (  redit  union  b<iard- 
authorized  rupresentdtive  {v.g  ,  President/ 
CKOI 


(Typed  I'rinti' I  Ninu' 
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(Date) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  2000-NM-96-AD] 
RIN2120-AA64 

Airworthiness  Directives;  Airbus  tAodel 
A300  and  A30&-600  Series  Airplanes 

agency:  Foii»?ral  Aviation 

Administration.  DOT 

ACTION:  Notice  of  proposed  ruiflmaking 

(NPRM) 


SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
diri'ctive  (AD)  that  is  applicable  to 
(  t-rtain  Airbus  Model  A.iOO  and  A30()- 
(">()()  series  airplanes  This  proposal 
would  require  repetitive  inspections  to 
detect  chafing  and  the  existence  of 
repairs  of  the  harness  of  the  high-level 
sensor  nf  the  fuel  surge  tanks,  and  to 
detect  chafe  marks  on  the  support 
canisters  of  the  magnetic  level 
indicators:  and  follow-on  corrective 
.ictions.  if  necessary-.  This  proposal  also 
would  rtHjuire  modification  of  the 
harness  for  the  high-level  sensor  of  the 
outer  wing  fuel  tanks,  which  would 


terminate  certain  repetitive  inspections. 
This  proposal  is  prompted  by  issuance 
of  mandator^'  continuing  airworthiness 
information  by  a  foreign  civil 
airworthiness  authority.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  chafing  of  the 
harness  of  the  high-level  senscjr.  which 
could  result  in  a  short  circuit  and 
consequent  fuel  ignition  source  inside 
the  outer  wing  fuel  tanks 

DATES:  Comments  must  be  received  by 
Iulvl3.200() 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate.  ANM-114. 
Attention:  Rules  Docket  No.  2000-NM- 
9&-AD.  1601  Lind  Avenue.  SVV  . 
Renton.  Washington  9805.5-4056 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m.. 
Monday  through  Friday,  except  Federal 
holidays 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
.^irbus  Industrie.  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cede"x.  France. 
This  information  may  be  examined  at 
the  FAA.  Transport  Airplane 
Directorate.  1601  Lind  Avenue.  SW.. 
Renton,  Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 

Norman  B  Martenson.  Manager. 
International  Branch.  ANM-116. 
Transport  Airplane  Directorate.  1601 
Lind  Avenue.  SW..  Renton,  Washington 
98055-4056:  telephone  (425)  227-2110: 
fax  (425)  227-1149. 

SUPPt.EMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
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interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2000-NM-96-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate, 
ANM-114.  Attention:  Rules  Docket  No. 
2000-NM-96-AD.  1601  Lind  Avenue. 
SW..  Renton.  Washington  98055-4056. 

Discussion 

The  Direction  Generale  de  1  Aviation 
Civile  (DGAC).  which  is  the 
airworthiness  authority  for  France, 
notified  the  FAA  that  an  unsafe 
condition  may  exist  on  certain  Airbus 
Model  A300  and  A30O-600  series 
airplanes.  The  DGAC  advises  that 
maintenance  personnel  found  a  chafed 
harness  (cable)  in  the  outer  wing  fuel 
tank.  The  harness  is  routed  to  the  surge 
tank  high-level  sensor.  Investigation 
revealed  that  clipping  and  routing  of  the 
cable  (wiring)  coupled  with  excessive 
slack  of  the  cable  betw^een  the  "P"  clips 
allows  the  cable  to  chafe  against  the 
support  canister  for  the  magnetic  level 
indicator.  Such  chafing,  if  not  corrected, 
could  result  in  a  short  circuit  and 
consequent  fuel  ignition  source  inside 
the  outer  wing  fuel  tank. 

Explanation  of  Relevant  Service 
Information 

The  manufacturer  has  issued  Airbus 
Service  Bulletins  A300-28-0077  (for 
Model  A300  series  airplanes),  and 
A300-28-6062  (for  Model  A300-600 
series  airplanes),  each  dated  July  19, 
1999.  These  service  bulletins  describe 
procedures  for  repetitive  inspections  to 
detect  chafing  and  the  existence  of 
repairs  of  the  harness  of  the  high-level 
sensor  of  the  fuel  surge  tanks,  and  to 
detect  chafe  marks  on  the  support 
canisters  of  the  magnetic  level 
indicators;  and  follow-on  corrective 
actions,  if  necessary.  The  follow-on 
corrective  actions  involve  removing 
original  repairs,  if  necessary,  and 
accomplishing  a  splice  repair  and 
installing  sleeves  to  the  inner  and  outer 
cable  coverings.  The  service  bulletins 
categorize  the  repairs  as  either 
temporary  or  permanent  depending 
upon  the  location  of  the  repair  and 


whether  certain  previous  repairs  were 
accomplished.  In  addition,  the  follow- 
on  corrective  actions  include  a 
repetitive  visual  inspection  of  the 
harness  to  ensure  the  integrity  of  the 
repair.  This  inspection  would  be 
performed  if  certain  conditions  (e.g.. 
any  temporary  repairs)  exist. 

The  manufacturer  also  has  issued 
Airbus  Service  Bulletins  A300-28-0058. 
Revision  02  (for  Model  A300  series 
airplanes),  and  A300-28-6020.  Revision 
01  (for  Model  A300-600  series 
airplanes),  each  dated  September  28, 
1999.  These  service  bulletins  describe 
procedures  for  modification  of  the 
harness  for  the  high-level  sensor  in  the 
outer  wing  fuel  tanks.  The  modification 
involves  re-routing  the  cables  and 
installing  longer  cleats  and  reversing  the 
"P"  clips  that  support  the  cables.  This 
modification  will  prevent  the  cables 
from  sagging  and  ensure  adequate 
clearance  between  the  cables  and  the 
support  canisters  of  the  magnetic  level 
indicators.  Accomplishment  of  the 
modification  eliminates  the  need  for 
certain  repetitive  inspections  of  the 
harness  of  the  high-level  sensor  of  the 
fuel  surge  tanks.  However,  the 
modification  does  not  eliminate  the 
need  for  the  10,000-flight-hour  detailed 
visual  inspections  specified  in  the 
follow-on  corrective  actions,  following 
the  accomplishment  of  any  temporary- 
repairs. 

The  DGAC  classified  Airbus  Service 
Bulletins  A300-28-0077  and  A300-28- 
6062  as  mandatory  and  issued  French 
airworthiness  directive  1999—404- 
293(B),  dated  October  6,  1999,  in  order 
to  assure  the  continued  airworthiness  of 
these  airplanes  in  France. 

FAA's  Conclusions 

These  airplane  models  are 
manufactured  in  France  and  are  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  §  21.29  of 
the  Federal  Aviation  Regulations  (14 
CFR  21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  DGAC  has  kept  the  FAA  informed 
of  the  situation  described  above.  The 
FAA  has  examined  the  findings  of  the 
DGAC,  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 


repetitive  inspections  to  detect  chafing 
and  the  existence  of  repairs  of  the  wire 
harnesses  of  the  high-level  sensors:  and 
to  detect  chafe  marks  on  the  support 
canisters  of  the  magnetic  level 
indicators:  and  follow-on  corrective 
actions,  if  necessary*.  This  proposal  also 
would  require  modification  of  the 
harness  for  the  high-level  sensor  of  the 
outer  wing  fuel  tanks,  which  would 
terminate  certain  repetitive  inspections. 
The  actions  would  be  required  to  be 
accomplished  in  accordance  with  the 
service  bulletins  described  pre\iously. 
except  as  discussed  below. 

Difference  Between  Proposed  AD  and 
Related  Service  Information 

Operators  should  note  that  this  AD 
proposes  to  mandate,  within  18  months, 
the  modification  of  the  harness  of  the 
high-level  sensor  of  the  outer  wing  fuel 
tanks  described  in  Airbus  Ser\ice 
Bulletin  A300-28-O058.  Revision  02.  or 
A300-28-6020.  as  terminating  action  for 
certain  repetitive  inspections. 
(Incorporation  of  the  terminating  action 
is  optional  in  French  airworthiness 
directive  1999-404-293(3). j 

The  FAA  has  determined  that  long- 
term  continued  operational  safety  will 
be  better  assured  by  design  changes  to 
remove  the  source  of  the  problem,  rather 
than  by  repetitive  inspections.  Long- 
term  inspections  may  not  provide  the 
degree  of  safety  assurance  necessary"  for 
the  transport  airplane  fleet.  This, 
coupled  with  a  better  understanding  of 
the  human  factors  associated  with 
numerous  continual  inspections,  has  led 
the  FAA  to  consider  placing  less 
emphasis  on  inspections  and  more 
emphasis  on  design  improvements.  The 
proposed  modification  requirement  is 
consistent  with  these  conditions. 

Cost  Impact 

The  FAA  estimates  that  37  series 
airplanes  of  U.S.  registry'  would  be 
affected  by  this  proposed  AD.  that  it 
would  take  approximately  1  work  hour 
per  airplane  to  accomplish  the  proposed 
repetitive  detailed  visual  inspections, 
and  that  the  average  labor  rate  is  S60  per 
work  hour.  Based  on  these  figures,  the 
cost  impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  S2.220.  or 
S60  per  airplane,  per  inspection  cycle. 

It  would  take  approximately  1  work 
hour  per  airplane  to  accomplish  the 
proposed  modificatie5n.  at  an  a\erage 
labor  rate  of  S60  per  work  hour.  Based 
on  these  figures,  the  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  S2.220.  or  S60  per 
airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
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the  proposed  nH]uiromnnt.s  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AH  were  not  a(lopti!d 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  siihstantial  direct 
effect  on  the  States,  on  the  relationship 
hetween  the  national  CJovernment  and 
the  States,  or  on  the  distrihution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  deterinined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  \'A\'.i'Z. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  128fi6;  (2)  is  not 
a  "significant  mie"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
PR  11034.  Febniarv  2fi.  1979);  and  CM  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  c:riteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket 
A  copy  of  it  may  be  obtained  by 
contacting  tht-  Rules  Docket  .it  the 
location  provided  under  the  c:aption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  [uirsiiant  to  the 
authority  delegated  to  me  by  the 
Administr.itor.  the  Federal  .'Vviation 
Administration  proposes  to  <<m(Hul  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  :t9)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  re.id  as  follows 

.\uth<irilv:  -I'l  I     .S  (      KK.Ii^l    4U11I,44:'(H 

§39.13     [Amended] 

J    Sei  liiiii  W  1  .t  is  .iiiieuded  by 
adding  the  folhiwmn  n^w  airworthiness 
directive 

Airbus  Industrie:  Uni  kit  jduo  \M  '»(>  AU. 
A^iplh  iihihtv.  Model  A.UlOamI  AJ(M>-ti(10 
serif's  .nrpliincs.  i  crliGt  alt-d  in  iiin  (  .(tcx<ir\ . 
I'M  i'|>l  (host!  ,iir|)i.m('s  oil  vvhi(  li  Airliiis 

MimIiIk  ,ili(,n  it44H'l  h,is  h.'.'ii  iiisl.ill.-,!  .InriiiK 

I'lllll'iK    tlllll 

Note  1;  I  Ins  .\1)  ,i|)iili('s  111  iMi  h  ,ii!  |i|,iii.' 
ulcntitii'il  m  till'  |iri'(  cilmt;  .iiiplii  .iliiliU 
luinisiiiii    r>'i;.ir(llfss  lit  whether  il  ti.is  ln-i'ii 
Mlhriw  isr  initilififil.  .1  Ill-red.  or  ri'|i,iii-iMl  in 
Ihe  ,niM  miIm'''  I  III  itie  re(juiiemeiils  of  Ihis 
,\1)    lor  ,iii|il,irii's  111, it  h.ur  I n  iiioihtii-il. 


.iltered   or  repaired  so  thai  the  performance 
of  the  re()iiirerTieiits  of  this  .M)  is  nffei  ted.  the 
ovvner/operiitor  must  re()uesl  .tppriival  for  an 
.illernative  ineltiod  of  i  omphtini  e  m 
.11 1  nrddiK  e  wilti  paranrHpii  (I))  of  this  AD 
Ihe  reijiiest  should  iiu  hide  iiii  assessment  of 
the  effei  t  of  Ihe  modifii  alion.  rdteration.  or 
repair  on  Ihe  unsafe  ronriilion  addr»'ssed  hv 
tins   \l).  (ind.  if  the  luis.ife  i  oiidiliori  has  not 
been  ejiminaled,  the  reijuest  should  ini  hide 
spe(  ifi(,  proposed  <M  lions  to  address  it 

(A>m[>liani  f  Required  as  iniiiialed.  unless 
accom(>lished  prttviouslv 

To  prevent  (  hafin^  of  the  wire  harnesses  of 
Ihe  high-level  sensors,  whii  h  (  ould  result  in 
a  short  i  in  uil  and  i onstMiuenl  fuel  ignition 
source  iiisidi!  the  outer  wing  fuel  tanks. 
d((:umplish  the  following: 

Delailfxl  Visual  Inspection 

|a)  Within  .SOU  flight  hours  after  the 
effective  date  of  this  AD,  perform  a  detailed 
\  isual  inspec  lion  to  detec  I  chafing  and  Ihe 
existence  of  repairs  of  the  harness  ((  ablel  of 
the  high-level  sensor  of  the  fuel  surge  tanks, 
and  to  delei  I  i  hafe  marks  on  Ihe  support 
i:anisters  of  the  magnetii   level  indicators;  in 
accordance  with  Airbus  Servi(  e  Bulletin 
A.300-2»-()(l77  (for  Model  A  »K)  series 
airplanes),  or  ,\  il)U-JH-HO»ij  (for  Model 
.\  t()(>-f>(Kl  series  airplanes),  eai  h  dated  (uly 
I'l.  1'»<m,  as  appliiahle 

I  1 )  Ki  ir  .iirplanes  on  whic  h  modification  of 
the  h.irness  in  ac(  ordani  e  the  .Airbus  .Service 
liiillelin  A:t(H>-.iH-()()SH  (for  Model  A.UK) 
series  airplanes),  or  .A  tlM>-2H-(i()J(l  (for 
Modtrl  .•\.t(l(>-<iOO  series  ,iirplani's|.  as 
apphi  able,  has  NOT  been  ai  i  omplished 
.'\i  complish  the  re<|iiirements  of  paragraphs 
(a)(l)(i)  ami  (a)(  1  )ln )  of  this  AD 

(i)  Repeat  the  del.iiled  visual  inspec  lion 
tbi'reatter  at  intervals  not  to  exreeii  ')()()  flight 
hours  until  the  retjuireinents  of  paragraph 
(ill  1  Kill  of  this  .M)  are  a<  comphshed   If  an\ 
wire  I  haling,  i  hate  mark,  or  enisling  repair 
IS  detei  ted  during  aii\  iiispei  lion,  prior  lo 
lurlfier  flight,  determine  the  appropriate 
lepair  and  or  i  ondilion  of  repair  as  spei  ified 
111  Inspei  lion  I'able  1  of  the  .-Si  i  omplishnieni 
Inslrui  turns  of  Airbus  .Ser\  ii  e  Hulletiii  ,\  100- 
2H-0()77  or  A  H)0-JH-60()J.  ,is  ap[ili(  .ible    At 
the  limes  specified  in  Inspei  tion  T.ible  I. 
accomplish  corrective  ai  tions  (e  u  . 
temporary  or  permaneni  repairs  .ind  IoIIovn 
on  inspei  lions  and  rep.nrs).  in  .ii  i  ordani  e 
w  lib  the  applicable  ser\  n  e  bulletin    If  anv 
disi  repaiH  \  is  found  during  am  follow-on 
inspei  lion,  prior  to  further  fliglil.  repair  Ihe 
disi  rep<ini  \  in  ai  t  ordani  e  with  ihi' 
applicable  servu  e  bulletin 

(ii)  Within  IH  months  alter  the  etlei  live 
dale  of  ihis  AD.  modify  Ihe  harness  of  the 
high-level  sensor  in  Ihe  outer  wing  fuel 
Links,  in  accordance  with  .Airbus  .Service 
Hullelin  A:fO(>-JH-(l(liH   Revision  (IJ  (for 
Model  ,A  too  series  airpl.iiies).  or  .\  lOO-JH- 
t.020.  Rev  ision  1)1  (lor  Model  .A  tOIMiOO 
series  airpl.ilies).  eai  h  dated  .September  IH. 
1  "t'i'i   .A(  1  omplishment  of  the  nii  uiifii  alioii 
lenninales  the  lOO-tlight-hiuir  repi'titive 
inspectifm  re<quired  bv  paragraph  (a)(1)  of 
ibis  AD   However,  if  a  lemporarv  repair  is 
inst.ijleil.  the  lO.OtHl-night-hoiir  detailed 
\  isu.il  ins  pel  lion  spei  died  in  tlie  follow -on 
I  orrei  ti\e  ai  lions  of  lable  1  i  oiitinues  to  bi; 
reipiired  b\  this  .-M) 


(2)  For  airplanes  on  which  modification  of 
the  harness  in  an  ordance  with  Airbus 
Service  Bulletin  A;U)O-28-O0.'S8  (for  Model 
AJ(«)  series  airplanes),  or  A:)0(>-2K-6020  (for 
Model  .A.3UO-600  series  airplanes);  as 
applicable;  HAS  be».'n  accomplished: 
.Ac(  omplish  the  requirements  of  paragraph 
(a)(2)(i)  or  (a)(2)(ii|.  as  applicable 

(I)  If  no  wire  i  hafing.  (hafe  marks,  or 
existing  repairs  are  detei  ted.  no  hirther 
M  tion  is  required  bv  this  .AD 

(ii)  If  anv  wire  chafing,  chafe  mark,  or 
existing  repair  is  detei  ted.  prior  to  further 
flight,  determine  the  appnipriate  repair  and/ 
or  condition  of  repair  as  specified  in 
lnspB(,lion  Table  2  of  the  .Accomplishment 
Instnu  lions  of  Airbus  Service  Bulletin  A;)()0- 
2B-O077  or  .A:i00-28-6062.  as  applicable.  At 
the  limes  specified  in  Inspection  Table  2, 
accomplish  correi  live  actions  (e^  , 
lemporarv  or  permanent  repairs  and  follow- 
on  inspections),  in  accordance  with  the 
applicable  servii  e  bulletin.  If  any 
discrepancy  is  found  during  anv  follow-on 
inspection,  prior  lo  further  flight,  repair  the 
discrepancy  in  accordance  with  the 
.ipplii  able  service  bulletin 

Note  2:  For  the  purposes  of  this  AD.  a 
detailed  visual  inspection  is  defined  as:   'An 
intensive  visual  examination  of  a  spe<  ific 
structural  area,  system,  installation,  or 
assembly  to  delect  damage,  failure,  or 
irregularity  .Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  b\ 
Ihe  inspeitor   Inspec  lion  aids  suc:h  as 
mirrors,  magnifying  lenses,  etc..  may  be  used. 
Surface  I  leaning  and  elaborate  access 
proc  edures  mav  be  recjuired." 

Note  3:  Modification  accomplished  prior  lo 

the  effec  live  dale  of  this  AD,  in  accordance 
with  .Airbus  Service  Bulletin  .A:100-2H-00,S8. 
d.iteil  Dei  ember  i:..  l'tH8,  Revision  01,  dated 
()(  tober  1,  I'l'll  (for  Model  A:t00  series 
airjilanes).  or  .A:tOO-28-<U)20,  dated 
Dec  ember  l.'i.  lt)88  (for  Model  AilOO-fiOO 
series  airplanes),  is  considered  acceptable  for 
I  om[)lidnc  e  with  the  ac  lion  spec  ifiiMl  in 
paragraph  (a)(l|(ii)  of  this  .AD 

Alternative  Methods  ofComplianre 

(b)  .An  alternative  method  of  c:cmiplianc  e  or 
,iil|iislment  of  tlie  c  ompliancii  tune  that 

|iro\  ides  an  ac  i  epiable  level  of  safety  mav  be 
used  il  ,ippro\ed  b\  the  Manager. 
Intern, ilional  Branc  h.  ,ANM-1  lf>,  F.A.A, 
I  ranspoil  Airplane  Direc  lorate  Operators 
stiall  siibinil  tlieir  recjuests  through  an 
appropriate  K.A.A  Princ  ipal  Maintenanc  e 
Inspec  tor,  who  niiiv  add  i  ommenis  and  then 
send  It  to  the  Manager.  International  Brani  h, 
ANM-IU. 

Note  4:  Information  concerning  Ihe 
exislenc  e  of  ap[)roved  alternative  methods  of 
c  omplianc  c>  with  Ihis  .AD,  if  .my.  mav  be 
obtained  from  the  International  Brani  h, 

ANM-nr, 

Special  Flight  Permits 

(c)  Spec  lal  flight  permits  may  be  issued  in 
acccjrdance  with  «»*)  21  m7  and  21.1W)  of  the 
Federal  .Aviation  Ri!gulations  (14  CFR  21.197 
and  21  l')M)  to  operate  the  airplane  to  a 

loc  ation  where  the  requirements  of  ihis  AD 
lan  be  accomplished 
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Note  5:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directive  1999—404- 
293(B),  dated  October  6,  1999. 

Issued  in  Renlon.  Washington,  on  June  7, 
2000. 

Donald  L.  Riggin, 

Acting  Manager.  Transport  Airplane 
Directorate.  .Aircraft  Certification  Ser\ice. 

|FR  Doc.  00-14884  Filed  6-12-00;  8:45  am) 

BILUNG  CODE  4910-13-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  99-NM-354-AD] 

RIN212&-AA64 

Airworthiness  Directives;  Saab  Model 
SAAB  340B  and  SAAB  2000  Series 
Airplanes 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Supplemental  notice  of 
proposed  rulemaking;  reopening  of 
comment  period. 

SUMMARY:  This  document  revises  an 
earlier  proposed  airworthiness  directive 
(AD),  applicable  to  certain  Saab  Model 
SAAB  340B  and  SAAB  2000  series 
airplanes,  that  would  have  superseded 
an  existing  AD.  That  AD  currently 
requires  various  inspections  of 
fluorescent  lamps  and  lampholders  in 
the  cabin  area  for  discrepancies; 
corrections,  if  necessary;  and 
reinspection  of  the  lamps  to  ensure 
correct  installation  after  replacement  or 
reinstallation  of  the  lamps  or 
lampholders.  The  proposed  AD  would 
have  added  a  requirement  for 
replacement  of  the  electronic  light 
ballasts  with  improved  ballasts,  which 
would  terminate  the  reinspections,  and 
would  have  expanded  the  applicability 
of  the  existing  AD.  That  proposal  was 
prompted  by  issuance  of  mandatory 
continuing  airworthiness  information  by 
a  foreign  civil  airworthiness  authority. 
This  new  action  revises  the  proposed 
rule  to  require  a  certain  modification  in 
accordance  with  revised  procedures. 
The  actions  specified  by  this  new 
proposed  AD  are  intended  to  prevent 
electrical  arcing  between  the  fluorescent 
tube  pins  and  the  lampholders,  which 
could  bum  the  surrounding  area  and 
lead  to  smoke  and  fumes  in  the 
passenger  compartment  or  lavatory  area. 
DATES:  Comments  must  be  received  by 
July  10,  2000. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 


Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  99-NM- 
354-AD,  1601  Lind  Avenue.  SW., 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m..  Monday  through  Friday,  except 
Federal  holidays.  Comments  may  also 
be  sent  via  the  Internet  using  the 
following  address;  9-anm- 
nprmcomment@faa.gov.  Comments  sent 
via  the  Internet  must  contain  "Docket 
No.  99-NM-354-AD"  in  the  subject  line 
and  need  not  be  submitted  in  triplicate. 
The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
SAAB  Aircraft  AB.  SAAB  Aircraft 
Product  Support,  S-581.88,  Linkoping, 
Sweden.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 

Norman  B.  Martenson,  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION: 

Cominents  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  witli  the  substance  of  this 


proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  w  ishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  99-NM-354-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114.  Attention:  Rules  Docket  No. 
99-NM-354-AD.  1601  Lind  Avenue. 
SW..  Renton,  Washington  98055-4056. 

Discussion 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  add  an  airworthiness 
directive  (AD),  applicable  to  certain 
Saab  Model  SAAB  340B  and  SAAB 
2000  series  airplanes,  was  published  as 
a  notice  of  proposed  rulemaking 
(NPRM)  in  the  Federal  Register  on 
March  27,  2000  (65  PR  16154).  That 
NPRM  proposed  to  supersede  AD  97- 
13-06,  amendment  39-10052  (62  PR 
33545,  June  20,  1997),  which  is 
applicable  to  certain  Saab  Model  S.\AB 
340B  and  SAAB  2000  series  airplanes. 
That  NPRM  would  have  continued  to 
require  the  actions  specified  in  AD  97- 
13-06.  That  NPRM  would  have  added  a 
requirement  for  replacement  of  the 
electronic  light  ballasts  with  improved 
ballasts,  which  would  terminate  the 
requirement  for  reinspections  of  the 
lamps.  That  NPRM  would  also  have 
expanded  the  applicability  of  the 
existing  AD  to  include  additional  Model 
SAAB  340B  and  SAAB  2000  series 
airplanes  that  are  also  subject  to  the 
identified  unsafe  condition.  That  NPRM 
was  prompted  by  issuance  of  mandatory 
continuing  airworthiness  information  by 
a  foreign  civil  airworthiness  authority, 
advising  that  a  terminating  modification 
is  available,  and  that  additional 
airplanes  may  be  subject  to  fluorescent 
lampholder  charring  due  to  the 
incorrect  installation  of  the  lamps  in 
their  holders.  That  condition,  if  not 
corrected,  could  burn  the  surrounding 
area  and  lead  to  smoke  and  fumes  in  the 
passenger  compartment  or  lavator\'  area. 

Actions  Since  Issuance  of  Previous 
Proposal 

Since  the  issuance  of  that  NPRM,  the 
FAA  has  been  advised  that  Saab  has 
issued  Ser\'ice  Bulletin  340-33-049. 
Revision  01.  dated  November  15,  1999, 
and  Revision  02,  dated  Februar>-  2, 
2000.  The  original  issue  of  this  ser\'ice 
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bulletin,  dated  January  21.  1999,  was 
referenced  a.s  an  appropriate  source  of 
service  information  in  paragraph  (d)(1) 
of  the  proposed  AD.  and  describes 
procedures  for  modification  of  the 
ballasts  to  ensure  sufficient  clearance 
between  the  ballast  and  Passenger 
Service  Unit  (PSU)  transistors.  Revision 
01  and  Revision  02  of  the  service 
bulletin  describe  similar  modification 
procedures,  but  include  additional 
procedures  for  replacement  of  certain 
PSU  circuit  boards  with  different  PSU 
circuit  boards.  The  manufacturer 
advises  that  replacement  of  these  PSU 
circuit  boards  is  necessary'  in  order  to 
obtain  adequate  cUiarance  betw«»en  the 
ballast  and  transistors 

The  FAA  has  determine<l  that 
modification  of  the  ballasts  must  be 
accomplished  in  act:ordan<;e  with 
Revision  U2  of  the  service  bulletin,  and 
has  revised  paragraph  (tl)(l )  of  the  .\D 
accordingly  Additionallv.  a  "NCJTT;  A" 
has  b«en  added  to  the  proposed  .M)  to 
give  credit  to  operators  that  mav  have 
previously  accomplished  the 
modification  in  accordance  with 
Revision  01  of  the  service  bulletin, 
dated  November  US.  1499 

Conclusion 

.Sino'  this  change  expands  the  scope 
of  the  onginallv  proposed  rule,  the  FAA 
has  iletermined  that  it  is  necessary  to 
reopen  the  i mninent  period  to  provide 
additional  opportiiiul)  tor  pubiu 
comment 

Cost  Impart 

There  are  .ipproxiiiuttelv  78  .urplanes 
of  U  S   registry  that  would  be  affet  ted 
by  this  proposed  AD. 

The  actions  that  are  currently 
reipured  by  .Vl)  W?-].} Oti  take 
approximatelv  7  work  hours  per 
airplane  to  accompli.sh,  at  an  average 
labor  rate  of  ShO  per  work  hour  Hased 
on  these  figures,  the  cost  impact  of  the 
currently  required  at  tions  on  U  ,S 
operators  is  estimated  to  tn?  $420  per 
airplane 

The  new  actions  th.it  .ire  proposed  in 
this  .M)  action  woiihl  t.ike  as  much  as 
9  work  hours  per  .iirplane  to 
acc:omplish.  at  an  average  labor  rate  of 
.S60  per  work  hour   Required  parts 
would  be  provided  free  of  charge  by  the 
manufacturer  Has»'d  on  these  figures, 
the  cost  impai:t  of  the  proposed 
requirements  of  this  .M)  on  US 
operators  is  estimated  to  be  as  miit  h  as 
542.120.  or  .S.'i40  per  airplane 

The  cost  impac :t  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  .iccomplished  any  of 
the  proposed  recjuirements  of  this  AD 
action,  and  that  no  operator  would 


accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Ref^latory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule  '  under  the  DOT 
Ri^ulatory  Policies  and  Procedures  (44 
FR  11034!  February  26.  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  .Aircraft.  Aviation 
safety.  .Safety 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
.■\dministrator,  the  Federal  Aviation 
.Xdministration  proposes  to  amend  part 
.(9  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1   The  authority  i  itation  for  part  39 
(  ontinues  to  read  as  follows: 

.\uthority:  4')  t    S  C    lt)hlg).  401  1  I.  44  701 

§39.13    [Amendwl] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-100.52  (62  FR 
.H'iA5.  lune  20.  1997).  and  by  adding  a 
new  airworthiness  directive  (AD),  to 
read  as  follows: 

•SAAB  Aircraft  AB:  I>)(  k.ei  <t<>-\M- i->4-AD 
.SupcrseciHs  .AU 'i7- 1  1-0«)   .Amendnienl 
.)'»-  UK).')2 
Applii  iihihtv  This  .M)  .ipplies  lo  Itu- 

fcillowing  .iirplciiu's 

.Model  .S.A.\B  Ml)B  series  .iirpianes  having 
scn.il  numbers  -,i4J  .ind  -»59  ihrmigh 
4fi()  mi  lusive.  (  ertifii  <)ted  in  anv  category; 
>'\(  ept  ftiDse  (in  wtiK  h  ,S,ihIi  .Ser\i(  e 
Hullflin  140-  !  t-04H,  Revision  01.  dated 
I.inuarv  Jl.  IWI  (.Srtdh  Modification  No. 
J't.lfil.  has  been  inciirporiited.  and 


Model  SAAB  2000  series  airplanes  having 
serial  numbers  -004  through  -063 
inclusive,  certificated  in  any  category; 
f'xi  ept  th().se  on  which  Saab  Service 
Bulletin  2000- .13-0 1.5.  dated  )anuar\-  29. 
1999  (Saab  Modification  No.  6148).  has 
been  incorporated. 

Note  1:  This  .\D  applies  to  each  airplane 
identified  in  the  prpceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
.•\U  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  .^U  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
.iccordance  with  paragraph  (0(1)  of  this  ,AD 
The  request  should  inc  lude  an  assessment  of 
the  effei:t  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  bv 
this  .-VD;  and.  if  the  unsafe  condition  has  not 
been  ehminateil.  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance  Required  as  indicated,  unless 
ii(  ( omplished  previouslv 

To  prevent  electrical  arcing  between  the 
fluoresc  eiit  tvibe  pins  and  the  lampholders. 
whi(  h  could  hurn  the  surrounding  an'a  and 
lead  to  smoke  and  fumes  in  the  passenger 
1  oinpartmeiil  or  lavalnrv  area,  accomplish 
the  following 

Restatement  of  Requirements  of  AD  97-13- 
06 

/nsperf/ons 

(j)  For  Model  .S.^AB  340B  series  airpl.Hies 
having  serial  numbers  -.142  and  -3.19  through 
•439  inclusive,  and  Model  S.-\.\B  2000  series 
.iirplanes  having  serial  numbers  -004  through 
■0,59  mc  lusive  Within  30  da\s  after  |ulv  7. 
19«)7  (the  effe(  tive  date  of  ,\D  97-13-Ofi. 
amendment   )'>-10052|,  aciomplish  the 
actions  nnjuired  b\  paragraphs  (a|(l|.  ia)(2). 
ami  (al(  i).  as  applicatjie 

( 1 1  For  all  .urplanes.  Inspei  t  the  flunre.scent 
lamps  insialled  in  the  ceiling/window  of  the 
lavalor\  ,iiui  passenger  compartment  to 
ensure  c orrec  t  installation;  and  inspec  t  the 
lampholders  for  discrepancies  such  as 
discoloration,  evidence  of  ele<  trical  an  ing  at 
the  light  tube  pins,  c  barring  or  melting,  or 
inset  ure  back  covers,  in  accoriiante  with 
.Saab  .Ser\  ire  Bulletin  340-33-047,  dated 
Mav  Ifi.  1497  (for  Model  SWQ  340B  series 
airpl.ines).  or  Saab  .Service  Bulletin  2000-33- 
014,  dated  Mav  16,  1997  (for  Model  SA.\B 
2000  series  airplanes);  as  applii:able. 

(i)  If  anv  lamp  is  installed  incorrettlv.  prior 
111  further  flight,  install  Ihe  lamp  (orrectly  in 
ai  I  iirdance  with  the  applii  able  ser\'ice 
bulletin 

(ii)  If  any  discrepancy  is  found,  prior  lo 
further  flight.  replat;e  the  lampholder  with  a 
new  lampholder  in  accordance  with  the 
applicable  service  bulletin. 

(2)  For  Mf)del  S.\AB  340B  series  airplanes 
on  whit:h  a  Page  .Aerospace  lampholder 
having  part  number  (P/N)  D756-02-001  is 
installed:  Install  a  retaining  i:lip  in 
accordance  with  Saab  Service  Bulletin  340- 
33-040.  Revision  02.  dated  February  20. 
1997 

Note  2:  Installation  of  retaining  clips  on 
Page  Aerospace  lampholders  that  was 
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accomplished  prior  to  July  7.  1997.  in 
accordance  with  Saab  Service  Bulletin  340- 
33-040.  Revision  01.  dated  January  31.  1997. 
also  is  considered  acceptable  for  compliance 
with  the  requirement  of  paragraph  (a)(2)  of 
this  AD. 

(3)  For  Model  SAAB  2000  series  airplanes 
on  which  a  Page  Aerospace  lampholder 
having  P/N  C756-10-O01  is  installed:  Install 
a  retaining  clip  in  accordance  with  Saab 
Service  Bulletin  2000-33-009.  dated  June  19. 
1996. 

Reinspections  Following  Replacement  or 
Reinstallation 

(b)  Following  the  accomplishment  of  the 
requirements  of  paragraph  (a)  or  paragraph 
(c)  of  this  AD:  If  any  fluorescent  lamp  or 
lampholder  is  replaced  or  reinstalled,  within 
7  days  after  accomplishing  such  replacement 
or  reinstallation,  reinspecf  the  lamp  to  ensure 
it  is  still  in  the  correct  position,  in 
accordance  with  Saab  Service  Bulletin  340- 
33-047.  dated  May  16.  1997.  or  Revision  01 . 
dated  )une  26.  1998  (for  Model  SAAB  3408 
series  airplanes);  or  Saab  Service  Bulletin 
2000-33-014.  dated  May  16.  1997  (for  Model 
SAAB  2000  series  airplanes);  as  applicable.  If 
any  lamp  is  installed  incorrectly,  prior  to 
further  flight,  make  corrections  to  ensure 
correct  installation  in  accordance  with  the 
applicable  service  bulletin. 

New  Requirements  of  This  AD 

Inspections  for  Additional  Airplanes 

(c)  For  airplanes  other  than  those  specified 
in  paragraph  (a)  of  this  AD:  Within  30  days 
after  the  effective  date  of  this  AD.  accomplish 
the  requirements  of  paragraph  (a)  of  this  AD. 
and  thereafter  accomplish  the  requirements 
of  paragraph  (b)  of  this  AD. 

Terminating  Modification 

(d)  For  all  airplanes:  Within  18  months 
after  the  effective  date  of  this  AD.  accomplish 
the  requirements  of  paragraph  (d)(1)  or  (ii)(2) 
of  this  AD.  as  applicable.  Accomplishment  of 
the  actions  required  by  the  applicable 
paragraph  constitutes  terminating  action  for 
the  requirements  of  this  AD. 

(1)  For  Model  SAAB  340B  series  airplanes: 
Replac:e  the  electronic  light  ballasts  with 
improved  ballasts,  in  accordance  with  Saab 
Ser\ice  Bulletin  340-33-048,  Revision  01. 
dated  January  21.  1999.  Concurrent  with  the 
replacement,  modify  the  ballasts  to  ensure 
suffii:ient  clearance  between  the  ballast  and 
certain  transistors,  in  accordance  with  Saab 
Service  Bulletin  340-33-049.  Revision  02, 
dated  Februan.-  2.  2000. 

(2)  For  Model  SAAB  2000  series  airplanes: 
Replace  the  electronic  light  ballasts  with 
improved  ballasts,  in  accordance  with  Saab 
Service  Bulletin  2000-33-015.  dated  |anuar> 
29.  1999. 

Note  3:  Modification  of  the  ballasts  for 
suffitient  clearance  in  accordance  with  Saab 
Service  Bulletin  340-33-049.  Revision  01. 
dated  November  15.  1999.  is  acteptable  for 
compliani:e  with  the  modification 
requirement  of  paragraph  (d)(1)  of  the  AD. 

Spares 

(e)  As  of  the  effective  date  of  this  AD.  no 
person  shall  install  a  fluorest:enl  lampholder 


having  Page  Aerospace  P/N  D756-02-001  or 
Page  Aerospace  P/N  C756-10-001  on  any 
Model  SAAB  340B  or  SAAB  2000  series" 
airplane,  unless  the  lampholder  has  been 
modified  in  accordance  with  the 
requirements  of  paragraph  (a)(2)  or  (a)(3)  of 
this  AD,  as  applicable. 

Alternative  Methods  of  Compliance 

(f)(1)  An  alternative  method  of  compliance 
or  adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116.  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  International  Branch, 
ANM-116. 

(2)  Alternative  methods  of  compliance, 
approved  previously  in  accordance  with  AD 
97-13-06.  amendment  39-10052,  are 
approved  as  alternative  methods  of 
compliance  with  this  AD. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  International  Branch. 
ANM-116. 

Special  Flight  Permits 

(g)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Note  5:  The  subject  of  this  AD  is  addressed 
in  Swedish  airworthiness  directives  1-113R1 
and  1-114R1,  both  dated  September  8.  1998. 

Issued  in  Renton.  Washington,  on  June  7. 
2000. 
Donald  L.  Riggin, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  00-14883  Filed  6-12-00;  8:45  am] 
BILLING  CODE  4910-13-0 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  OO-AAL-4] 

Proposed  Revision  of  Class  E 
Airspace;  Ambler,  AK 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  action  revises  Class  E 
airspace  at  Ambler,  AK.  The 
establishment  of  a  Global  Positioning 
System  (GPS)  instrument  approach  to 
runway  (RWY)  36  at  Ambler.  AK.  has 
made  this  action  necessary'.  Adoption  of 
this  proposal  would  result  in  the 
provision  of  adequate  controlled 


airspace  for  Instrument  Flight  Rules 
(IFR)  operations  at  Ambler.  AK. 
DATES:  Comments  must  be  received  on 
or  before  July  28,  2000. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager, 
Operations  Branch.  AAL-530.  Docket 
No.  00-AAL— 4.  Federal  Aviation 
Administration.  222  West  7th  Avenue, 
Box  14,  Anchorage,  AK  99513-7587. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel  for 
the  Alaskan  Region  at  the  same  address. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  Office  of  the  Manager,  Operations 
Branch,  Air  Traffic  Division,  at  the 
address  shown  above  and  on  the 
Internet  at  Alaskan  Region's  homepage 
at  http://wTVw.alaska.faa.gov/at  or  at 
address  http://162.58.28.4l/at. 
FOR  FURTHER  INFORMATION  CONTACT:  Bob 
Durand,  Operations  Branch,  Federal 
Aviation  Administration,  222  West  7th 
Avenue,  Box  14,  Anchorage,  AK  99513- 
7587;  telephone  number  (907)  271- 
5898;  fax;  (907)  271-2850:  email: 
Bob.Durand@faa.gov.  Internet  address: 
http://www.alaska.faa.gov/at  or  at 
address  http://162.58.28.41/at. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  WTitten  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory- 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory',  aeronautical,  economic, 
environmental,  and  energy'-related 
aspects  of  the  proposal. 
Communications  should  identify'  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  action  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  OO- 
AAL-4."  The  postcard  will  be  date/time 
stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  action  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Operations  Branch. 
Air  Traffic  Division.  Federal  Aviation 
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Administration,  222  VVtist  7th  Avfinic 
Box  14.  Anchorage.  AK,  hoth  b^'forc  and 
aftt;r  the  closing  date  for  <:onun(!nts.  A 
report  sunimari/inx  ea(  h  suhstantive 
public  contact  with  FAA  personnel 
c;oni;erned  with  thi.s  rulemaking  will  be 
filed  in  the  d<K:k.et. 

Availability  of  Notice  of  Proposed 
Rulemaking's  (NPRM's) 

An  ehictronK  copy  of  this  document 
may  be  downloaded,  using  a  modtun 
and  suitable  comnuuucations  software, 
from  the  FAA  regulations  section  of  the 
Fedworld  electronic  bulletin  board 
service  (felephoiuv  7l).)-,J21-.),);Ul)  or 
the  F'ederal  Ri>gisters  ele<:trimic  bulletin 
board  service  (telephone:  202-512- 
Itifil) 

Internet  u.sers  may  reach  the  Federal 
Register's  web  page  for  access  to 
recently  published  rulemaking 
documents  at  http:// 
www  access  gpo  gov /su  dot;s/aces/ 
acesHO  html 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  retiiiest  to  the 
Operations  Branch,  AAI.-.'i.U),  Federal 
Aviaticm  Administration.  222  West  7th 
Avenue.  Box  14.  Am  borage.  AK  'J^.Sl :<- 
7587  (lommunicatioiis  must  identify 
the  docket  number  of  this  NPRM 
Persons  interested  in  being  placed  on  a 
mailing  list  for  futurt^  N'PRM's  should 
contact  the  individiial(s)  identified  in 
the  FOR  FURTHER  INFORMATION  CONTACT 
sectifin 

The  Proposal 

Tht!  FAA  proposes  to  .imend  14  C.VR 
part  71  by  revising  Class  K  airspat  e  at 
.\mbler,  .\K,  due  to  the  establishment  of 
a  new  CiP.S  instrument  .ipproach 
[)ro(  edure  to  KVVY  Mt   The  intended 
effect  of  this  proposal  is  to  provide 
additional  controlled  airspace  for  IFR 
operations  at  Amblttr,  AK 

The  area  would  Ix'  depicted  on 
aeronautic.d  charts  for  [)ilot  refereiu  e 
The  coordinates  for  this  <iirs[)a(:e  docket 
are  based  on  .North  American  Datum  H.l 
The  Class  E  airspace  areas  designatj^d  as 
700/ 1200  foot  transition  areas  are 
published  in  paragraph  t>005  in  F.\.\ 
Order  7400  MCr.  Airsfxnt'  Drsii^iititKiiis 
and  HffKirtinii  Points,  dated  ,St>ptembt'r 
1.  1994.  and  effective  .Septtuiiber  U). 
1999.  which  IS  incorporated  by 
reference  in  14  CFR  7  1  1    TheClassK 
airspace  dc^signations  listed  in  this 
document  would  be  published 
subse(|uently  in  the  Order 

The  FAA  has  deti«rmined  that  this 
proposed  regulation  only  Involves  an 
f^stablished  body  of  technical 
regulations  for  whic:h  frequent  and 
routine  amendments  are  nec;essary  to 
k(!ep  them  operationally  cnirrent.  It. 
therefore — (1)  is  not  <i  'signifuiant 


regulatory  ac:tion'    under  Executive 
Order  12HfiH;  (2|  is  not  a  'signifif:ant 
rule  "  under  DOT  Regulatory  Pcdicies 
and  Procedures  (44  FR  110.14:  February 
26.  19791;  and  (.11  does  not  warrant 
[ireparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal 
.Sinc:tf  this  is  a  routine  matter  that  will 
onlv  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
whtm  promulgated,  will  not  have  a 
signific;ant  economic  impac:t  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  .Act 

List  of  Subiects  in  14  CFR  Part  71 

.\irspac:e.  Incorporation  by  reference. 
Navigation  (air) 

The  Proposed  Amendment 

In  consideraticm  of  the  foregoing,  the 
F'ederal  .Aviation  .Administration 
proposes  to  amend  14  (^FR  part  71  as 
follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B.  CLASS  C,  CLASS  D.  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1   The  authority  citation  for  14  (IFR 
part  71  c:ontinues  to  read  as  follows: 

.\uthori<y:  44  I  S  (,  l(»h|>^l,  4(lUH.  401  1  t. 
40120.  t;  ()'  1(JHS4.  24  FK  ')55-i  I  CFK.  li)5'>- 
1'»R:)  Cninp  ,  p    iH'i 

§71.1     [Amenctod] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
.Administration  Order  7400  9Ci. 
AirspiK  t'  Dcsif^ndtinns  unci  Rff)(>rting 
Points,  dated  .September  1.  1999.  and 
effc'ctive  .September  lb.  1999.  is 
amended  as  follows: 


['(imffmf'ti  t>l)(l5     Class  E  tiirs[^)ij(  r  rxtendinii 
iifnuird  from  700  ffft  or  mnrr  abavf  thf 
surface  of  ttif  luirlh 


.\AI.  AK  K5     .\mbler.  AK  (Revisedl 

Amhlcr  .Airport.  AK 

I1..1!  h:*  nh'2J"  N,  lutit!  i'>7-ii'n"M 
AintiliT  M)H 

l..it  (.:■  ot.'24"  \  liHi^  rr  -.1  2'i' \vi 

I  ImI  ,nrs[i,i(  !•  (•xtt'iiiloiH  iijHN.ird  irdni  "(10 
ft!»!t  il)(iv>'  ihi'  surt.ii  1'  vvilhiii  .1  fi  I  inilf 
rriiiius  lit  ihc  .XinhU'r  .\irpijrt  arid  wilhin  i  .'> 
inilt's  f^rti.h  side  iif  the  19.)    bearins  of  ttu' 
.\inblfr  NDB  cMfiidin^  frurn  thi-  (>  ,1-milt' 
r.i(iiiis  ti)  7  2  inilt's  soulhwesi  ot  thn  .iirport. 
.iiid  th.il  .tirs[M(  ('  ('xtfndiiin  iipw.ird  frtini 
1,200  ft'cl  ,ib(ivi'  Ihi'  surtcii  >•  within  4  miles 
west  ,inii  H  miles  e.ist  iif  the  .Ambler  .NHH 
IT)    bearing  extending  triim  the  \1)B  In  20 
miles  sciulhwest  iif  the  \I)13,  ,Hid  4  null's 
either  side  of  <)  line  from  lat  ()(>  20','i7"  N. 
lon«  .  IIH  54'.TrW  Id  lat.  6H  'S(i'rS2'' N.  long. 
1  '>H  Oil  i'  VV  and  4  miles  either  side  of  a  line 


from  lat   fifi  51'40"N,  long    15H  55'()7"  VV  ti 

irtt  t>R  5fi'.s2"\,  long  158  orrr'w. 


•  « 


Issued  in  Am  horrige,  .\K.  on  June  fi,  2000. 
Wiihs  C.  Nelson. 

MiinofiiT  Air  Tniffu  [>i\  ision.  Alciskiin 
liiXion 

IFR  !)<)(     (H)-14H(.2  Filed  b-12-00,  8  4.t  .iml 
BILLMO  COOC  4910-13-l> 


DEPARTMENT  OF  EDUCATION 

34  CFR  Part  75 

RIN  1880-AA02 

Direct  Grant  Programs 

agency:  Office  of  the  Chief  Financial 
Officer.  Department  of  Education. 

ACTION:  Notice  of  proposed  rulemaking; 
reopening  of  comment  period. 


SUMMARY:  This  document  reopens  the 
comment  period  for  the  proposed 
amendments  to  part  75  of  the  Education 
Department  General  Administrative 
Regulations  (EDGAR)  that  would 
implement  new  options  for  the 
Department  of  Education's  application 
review  process  for  discretionary  grants. 
On  April  17.  2000  we  published  in  the 
Federal  Register  (65  FR  20698)  a  notice 
of  proposed  rulemaking  proposing 
amendments  to  part  75  of  EDGAR.  The 
deadline  for  comments  on  the  proposed 
regulations  was  June  1.  2000.  We  are 
reopening  the  original  45-day  comment 
period  for  the  proposed  regulations 
until  [une  30.  2000,  because  we  have 
received  requests  to  give  stakeholders 
more  time  to  comment  on  the  proposed 
changes 

DATES:  We  must  receive  your  comments 
on  or  before  [une  30.  2000. 
ADDRESSES:  All  comments  concerning 
the  proposed  regulations  should  be 
addressed  to:  Valerie  A.  Sinkovits.  U.S. 
Department  of  Education.  400  Maryland 
Avenue,  SW  ,  room  3652,  ROB-3, 
Washington,  DC  20202^838.  If  you 
prefer  to  send  your  comments  through 
the  Internet,  use  the  following  address: 
comments@ed.gov.  You  must  include 
the  term  "Redesign  "  in  the  subject  line 
of  your  electronic  message. 
FOR  FURTHER  INFORMATION  CONTACT: 
Valerie  Sinkovits.  Telephone:  (202) 
708-7568.  If  you  use  a 
telecommunications  device  for  the  deaf 
(TDD),  you  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternate 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
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request  to  the  contact  person  listed  in 
the  preceding  paragraph. 
SUPPLEMENTARY  INFORMATION: 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  any  of  the  following  sites: 

http://oc:fo. ed.gov/fedreg. htm 
http:// www. ed.gov/news.  htm  I 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  either  of  the  previous  sites.  If  you 
have  questions  about  using  PDF.  call  the 
LIS.  Government  Printing  Office  (GPO). 
toll  free,  at  1-888-293-6498;  or  in  the 
Washington.  DC  area  at  (202)  512-1530. 
Note:  The  official  version  of  this  document 
IS  the  document  published  in  the  Federal 
Register.  Free  Internet  ac:cess  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
ac:(  ess  at:  http://www, access. gpo.gov/nara/ 
index  html 

(Catalog  of  Federal  Domestic  .Assistance 
Number  does  not  apply.) 

Dated:  [une  6.  2000. 
Thoinas  P.  Skelly. 

.■\cting  Chief  Financial  Offii  it. 

IFR  Doc   00-14755  Filed  6-12-00;  8:45  am] 

BILUNG  CODE  4000-01 -P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  62 

[WV-6013b;  FRL-6714-3] 

Approval  and  Promulgation  of  State 
Air  Quality  Plans  for  Designated 
Facilities  and  Pollutants;  West 
Virginia;  Control  of  Emissions  From 
Existing  Hospitai/IMedical/lnfectious 
Waste  Incinerators 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule, 

SUMMARY:  EPA  is  proposing  to  approve 
the  West  Virginia  hospital/medical/ 
infectious  waste  incinerator  (HMIWI) 
lll(d)/129  plan  submitted  on  August 
18,  1999  by  the  West  Virginia  Division 
of  Environmental  Protection  (WV  DEP). 
and  the  subsequent  plan  amendment  of 
April  19,  2000.  The  plan  establishes 
emission  limitations  for  existing 


HMIWIs,  and  provides  for  the 
implementation  and  enforcement  of 
those  limitations.  In  the  final  rules 
section  of  todays  Federal  Register.  EPA 
is  approving  the  plan.  A  detailed 
rationale  for  the  approval  is  set  forth  in 
the  direct  final  rule.  If  no  adverse 
comments  are  received  irf  response  to 
that  rule,  no  further  activity  is 
contemplated  in  relation  to  this  rule.  If 
EPA  receives  relevant  adverse 
comments,  the  direct  final  rule  will  be 
withdrawn  and  all  public  comments 
received  will  be  addressed  in  a 
subsequent  final  rule  based  on  this  rule. 
EPA  will  not  institute  a  second 
comment  period  on  this  document.  Any 
parties  interested  in  commenting  on  this 
document  should  do  so  at  this  time. 
DATES:  Comments  must  be  received  in 
writing  by  July  13.  2000. 
ADDRESSES:  Comments  may  be  mailed  to 
Makeba  A.  Morris,  Chief  Technical 
Assessment  Branch,  Mailcode  3AP22, 
Environmental  Protection  Agency, 
Region  III,  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103- 
2029. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  B.  Topsale  at  (215)  814-2190,  or 
by  e-mail  at  topsale.jim@epa.gov. 
SUPPLEMENTARY  INFORMATION:  See  the 
information  provided  in  the  direct  final 
rule,  of  the  same  title,  which  is  located 
in  the  rules  section  of  the  Federal 
Register. 

Authority:  42  U.S.C.  7401-7671q. 
Dated:  June  1,  2000. 
Bradley  M,  Campbell, 

Regional  Administrator.  £P.4  Region  III 
IFR  Doc.  00-14767  Filed  6-12-00:  8:45  am) 
BILUNG  CODE  6560-50-P 


ENVIRONIMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  70 

[MT-001b;FRL-6714-5] 

Clean  Air  Act  Proposed  Full  Approval 
of  Operating  Permit  Program;  State  of 
Montana 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  EPA  is  preparing  to 
approve  the  operating  permit  program 
submitted  by  the  State  of  Montana, 
Montana's  program  was  submitted  for 


the  purpose  of  meeting  the  Federal 
Clean  Air  Act  directive  that  states 
develop,  and  submit  to  EPA.  programs 
for  issuing  operating  permits  to  all 
major  stationary  sources  and  to  certain 
other  sources  within  the  states 
jurisdiction.  In  the  "Rules  and 
Regulations"  section  of  this  Federal 
Register,  the  EPA  is  promulgating  full 
approval  of  the  Montana  program  as  a 
direct  final  rule  without  prior  proposal 
because  the  State  is  currently  running 
the  program  and  the  Agency  views  this 
as  a  noncontroversial  action  and 
anticipates  no  adverse  comments.  A 
detailed  rationale  for  the  approval  is  set 
forth  in  the  preamble  to  the  direct  final 
rule.  If  no  aciverse  comments  are 
received  in  response  to  that  rule,  no 
further  activity  is  contemplated  in 
relation  to  this  rule.  If  EPA  receives 
adverse  comments,  the  direct  final  rule 
will  be  withdrawn  and  all  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
on  this  action  must  do  so  at  this  time. 

DATES:  Comments  must  be  received  in 
writing  on  or  before  July  13.  2000. 

ADDRESSES:  Written  comments  may  be 
mailed  to:  Richard  R.  Long,  Director.  ,Mr 
and  Radiation  Program,  Mailcode  SP- 
AR, Environmental  Protection  Agency 
(EPA),  Region  VIII.  999  18th  Street. 
Suite  500.  Denver,  Colorado  80202 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business  at 
the  above  address.  Copies  of  the  State 
documents  relevant  to  this  action  are 
available  for  public  inspection  at  the 
Montana  Department  of  Environmental 
Quality,  1520  East  6th  Avenue.  P.O.  Box 
200901.  Helena.  Montana  59620-0901. 

FOR  FURTHER  INFORMATION  CONTACT: 

Patricia  Reisbeck.  EPA.  Region  VIII. 
(303)312-6435. 

SUPPLEMENTARY  INFORMATION:  See  the 

information  provided  in  the  Direct  Final 
rule  of  the  same  title  which  is  located 
in  the  Rules  section  of  this  Federal 
Register. 

Authority:  42  U.S.C.  7401.  et  seq 
Dated:  lune  2.  2000. 
Rebecca  W.  Hanmer, 

Acting  Regional  Administrator 

IFR  Doc.  00-14769  Filed  5-12-00  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  141  and  142 

IFRL-671S-31 

Reopening  of  Comment  Period  on 
Revisions  to  the  Interim  Enhanced 
Surface  Water  Treatment  Rule 
(lESWTR),  the  Stage  1  Disinfectants 
and  Disinfection  Byproducts  Rule 
(Stage  1  DBPR)  and  Revisions  to  State 
Primacy  Requirements  to  Implement 
the  Safe  Drinking  Water  Act  (SDWA) 
Amendments 

AGENCY:  Environmnntal  Protoction 
Agency  (EPA). 

ACTION:  Proposed  rule,  notice  of 
reopening  of  comment  period. 


summary:  EPA  i.s  ret)pening  the 
comment  period  for  the  proposed  rule 
revising  the  Interim  Enhanced  Surface 
Water  Treatment  Rule  (lESWTR).  the 
Stage  1  Disinfectant  and  Disinfection 
Byproducts  Rule  (Stage  1  DBPR).  and 
the  Primacy  Rule  which  was  published 
in  the  Federal  Register  April  14,  2000 
(65  FR  20314).  The  reopening  of  the 
comment  period  will  allow  all 
interested  parties  to  submit  written 
comments  on  the  proposal 
DATES:  Written  c:omments  must  be 
received  bv  luly  13.  2000. 
ADDRESSES:  Send  written  comments  to 
the  Comment  Clerk,  docket  number  W- 
99-11.  Water  Docket  (M(:4101).  U.S. 
Environmental  Protection  Agency,  401 
M  Stretit,  SW..  Washington.  DC  20460 
The  rot:ord  for  this  proposed  rule  is 
established  under  docket  number  W- 
99-1 1  The  record  is  available  for 
inspection  from  9  a  in.  to  4  p.m. 
Monday  through  Friday,  excluding  legal 
holidays  at  the  Water  Docket.  East 
Tower  Basement.  US  EPA.  401  M  Street. 
SW  .  Washington  DC;.  For  access  to 
docket  materials,  plea.se  call  202-260- 
3027  to  schedule  an  appointment 
C^omments  may  be  hand-delivered  to  the 
Water  Docket,  U  ,S   Environmental 
Protection  Agency:  401  M  Street  SW  . 
East  Tower  Basement.  Washington.  DC 
20460.  Comments  may  be  submitted 
electronically  to  ow- 
docket^epamaiiepa  gov  No  facsimiles 
(faxes)  will  be  accepted.  .See 
SUPPLEMENTARY  INFORMATION  section  for 
further  details  about  comment 
submission. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jennifer  Melch.  Implementation  and 
Assistance  Division,  Office  of  Ground 
Water  and  Drinking  Water  (MC-4606), 
US.  Environmental  Protection  Agency. 
401  M  Street.  SW..  Washington  DC 
20460.  (202)  260-7035.  Information  may 


also  be  obtained  from  the  EPA  Safe 
Drinking  Water  Hotline  Callers  within 
the  United  States  may  reach  the  Hotline 
at  (800)  426-t791.  The  Hotline  is  open 
Monday  through  Friday,  excluding 
Federal  holidays,  from  9:00  a.m.  to  5:30 
p  m.  EST. 

SUPPLEMENTARY  INFORMATION:  The 
reopened  comment  period  for  the 
proposed  rulemaking  now  ends  July  13, 
2000.  All  comments  submitted  in 
accordance  with  the  instructions  in  the 
Notice  of  Proposed  Rulemaking  will  be 
considered  and  incorporated  into  the 
Record. 

Additional  Information  for  Conunenters 

Please  submit  an  original  and  three 
copies  of  your  comments  and  enclosures 
(including  references).  Comments  must 
be  received  by  July  13.  2000. 

Commenters  who  want  EPA  to 
acknowledge  receipt  of  their  comments 
should  enclose  a  self-addressed, 
stamped  envelope.  Electronic  comments 
must  be  submitted  as  a  WP5/6/7/8  file 
or  an  ASCI!  File,  avoiding  the  use  of 
special  characters  and  form  and 
encryption.  Electronic  comments  must 
be  identified  by  the  docket  number  W- 
99-11. 

Ddtfd   luiie  8.  2000. 
|.  Charles  Fox, 

.l.s.sj.sftinf  Administmtor.  Officf  nf  Water 
IKK  D<)(    OO-UHHS  Filed  b-U-«0;  8:45  am] 
MLUMO  cooc  ooao-so-r 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Pan  24 

[WT  Docket  No.  97-S2,  FCC  00-197] 

Installment  Payment  Financing  for 
Personal  Communications  Services 
(PCS)  Licensees 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Notice  of  proposed  rule  making. 

SUMMARY:  In  this  document  the  Federal 
(Communications  Commission 
((Commission)  tentatively  concludes  that 
it  is  in  the  public  interest  to  modify 
certain  aspects  of  its  rules  for  the 
upcoming  C  and  F  block  auction.  The 
Commission  seeks  public  comment  on 
various  issues,  including  proposals  to 
re<:onfigure  the  size  of  C  block  spectrum 
licenses;  to  modify'  the  entrepreneur 
eligibility  restrictions  for  certain 
licenses  in  both  large  and  small  markets; 
and  to  retain  the  spectrum  cap. 
DATES:  Comments  are  due  on  or  before 
June  22.  2000  and  reply  comments  are 
due  on  or  before  June  30.  2000.  Final  ex 


parte  presentations  are  due  on  July  12, 
2000. 

ADDRESSES:  All  comments  and  reply 
comments  should  be  sent  to  the  Office 
of  the  Secretary,  Federal 
Communications  Commission,  445  12th 
Street.  SW.  Washington,  D.C.  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Audrey  Bashkin,  Auctions  and  Industry- 
Analysis  Division.  Wireless 
Telecommunications  Bureau,  at  (202) 
418-0660. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  a  Further  Notice  of 
Proposed  Rule  Making  (Further  Notice) 
adopted  on  May  31.  2000.  and  released 
on  June  7.  2000.  The  complete  text  of 
this  Further  Notice,  including 
attachments,  is  available  for  inspection 
and  copying  during  normal  business 
hours  in  the  FCC  Reference  Center 
(Room  CY-A257).  445  12th  Street,  SW, 
Washington,  DC.  It  may  also  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Services,  Inc.  (ITS,  Inc.).  1231  20th 
Street.  NW.  Washington.  DC  20036, 
(202)  857-3800.  It  is  also  available  on 
the  Commission's  web  site  at  http:// 
www.fcc.gov/wrtb/auctions. 

Synopsis  of  the  Further  Notice  of 
Proposed  Rule  Making 

/  Introduction  and  Overview 

1.  On  January  12,  2000,  the  Wireless 
Telecommunications  Bureau  (  "Bureau") 
announced  that  a  broadband  Personal 
Communications  Services  ("PCS")  C 
and  F  block  auction — Auction  No.  35 — 
would  begin  on  July  26,  2000.  Under  the 
Commission's  current  rules,  applicants 
for  C  and  F  block  auctions  must  meet 
specified  financial  size  requirements  to 
qualify  as  "entrepreneurs"  and  to  be 
eligible  to  compete  in  the  auction. 
Following  the  announcement  of  Auction 
No.  35,  the  Commission  received  several 
formal  requests  to  waive,  modify,  or 
eliminate  the  C  and  F  block  auction  and 
service  rules.  These  requests  seek, 
among  other  things,  modification  of  the 
various  C  and  F  block  eligibility 
requirements  for  the  upcoming  auction, 
reconfiguration  of  available  30  MHz  C 
block  licenses,  and  adoption  of  an 
alternative  bidding  plan. 

2.  As  justification  for  the  proposed 
changes,  the  petitioners  point  to  the 
relatively  small  percentage  of  C  and  F 
block  licensees  that  have  begun 
providing  service  in  the  years  since  the 
initial  entrepreneurs'  block  auctions 
were  held.  "They  also  note  the  increasing 
trend  in  the  wireless  marketplace 
toward  nationwide  service,  their  need 
for  additional  spectnun  in  order  to  ease 
spectrum  capacity  constraints,  and  their 
financial  readiness  to  construct  and 
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operate  C  and  F  block  systems  should 
they  win  licenses  in  the  upcoming 
auction.  Numerous  parties  have  filed 
opposing  and  supportive  pleadings  in 
response  to  these  petitions.  Opponents 
argue  that  businesses  that  qualify  as 
■'entrepreneurs'  under  our  rules  are 
more  likely  than  larger  companies  to 
provide  innovative  and  niche  services 
and  to  serve  rural  areas;  that  the 
Commission's  previous  C  and  F  block 
installment  payment  program  was 
largely  responsible  for  the  dearth  of 
build-out  among  C  and  F  block 
licensees;  and  that  changing  the 
eligibility  criteria  at  this  juncture  would 
be  detrimental  to  the  existing  business 
plans  of  current  C  and  F  block 
"entrepreneur"  licensees  developed 
based  upon  these  rules,  and  to  the 
ability  of  small  businesses  to  secure 
needed  financing  to  provide  valuable 
wireless  services. 

3.  Several  parties  have  also  asked  that 
we  consider  whether  we  should  revise, 
waive,  or  forbear  from  applying  the 
Commercial  Mobile  Radio  Service 
("CMRS")  spectrum  cap  for  Auction  35. 
In  support  of  these  requests,  the 
petitioners  assert  that  the  demand  for 
CMRS  services  has  significantly 
increased  and  created  substantial 
spectrum  constraints  over  the  last  few 
years.  Further,  petitioners  contend  that 
lifting  the  spectrum  cap  would  better 
enable  them  to  roll  out  Third  Generation 
('"30  ")  and  other  advanced  services,  as 
well  as  otherwise  help  ensure  the  rapid 
and  efficient  development  of  the  C  and 

F  block  spectrum.  Those  opposing  these 
requests  claim  that  the  current  spectnun 
cap  allows  sufficient  spectrum  in  local 
geographic  markets  to  roll  out  3G 
services  in  the  foreseeable  future  and 
that  petitioners  failed  to  establish  any 
basis  for  waiving  the  spectrum  cap. 

4.  Upon  consideration  of  the  petitions 
and  responsive  pleadings  received  to 
date,  we  have  tentatively  concluded  that 
it  is  in  the  public  interest  to  revise 
certain  aspects  of  the  C  and  F  block 
rules.  Accordingly,  we  seek  comment  in 
this  Further  Notice  on  the  following 
specific  proposals  to: 

•  Reconfigure  C  Block  Spectrum 
License  Size 

We  tentatively  conclude  that  we  will 
reconfigure  each  30  MHz  C  block 
license  available  in  future  broadband 
PCS  auctions  into  three  10  MHz  C  block 
licenses. 

•  Apply  a  Tiered  Approach  to  Basic 
Trading  Areas  (BTAs) 

We  tentatively  conclude  that  we  will 
divide  BTAs  into  two  tiers  according  to 
the  population  size  of  the  BTA.  Under 
this  proposal,  "Tier  1"  would  comprise 
BTAs  at  and  above  a  2.5  million 
population  threshold;  and  "Tier  2" 


would  comprise  BTAs  below  that 
population  threshold. 

•  Eliminate  Eligibility  Restrictions  For 
Certain  Licenses  In  Tiers 

We  further  propose  to  remove  the 
auction  eligibility  restrictions  for  certain 
of  the  newly  reconfigured  10  MHz  C 
block  licenses,  thereby  establishing 
"open"  bidding  for  these  licenses.  We 
tentatively  conclude  that  we  will  allow 
"open  "  bidding  [i.e.,  remove  the 
eligibility  restrictions)  for  two  of  the 
three  10  MHz  C  Block  licenses  in  Tier 
1 ,  and  one  of  the  three  10  MHz  C  Block 
licenses  in  Tier  2.  We  also  invite 
comment  on  whether  to  allow  ""open" 
bidding  for  all  three  of  the  10  MHz  C 
Block  licenses  in  Tier  1.  and  two  of  the 
three  10  MHz  C  Block  licenses  in  Tier 
2. 

We  tentatively  conclude  that  we  will 
allow  "open"  bidding  for  all  available 
15  MHz  C  block  licenses,  which  have 
previously  been  auctioned  but  not  sold. 

We  seek  comment  on  whether  to 
allow  "open"  bidding  for  all  available  F 
block  licenses.  We  also  seek  comment 
on  whether,  instead,  to  adopt  a  tiered 
approach  to  eligibility  for  F  block 
licenses  or  to  retain  existing  F  block 
eligibility  requirements. 

•  Retain  Our  Current  License 
Grouping  for  Bidding  in  the  Auction 

We  tentatively  conclude  that  we  will 
retain  BTA  service  areas  and  a  license- 
by-license  bidding  design  for  Auction 
No.  35. 

•  Clarify  the  Grandfather  Exception 
We  invite  comment  in  this  proceeding 

on  a  number  of  issues  raised  by  parties 
seeking  reconsideration  of  the 
grandfather  exception  to  the  eligibility 
rules,  which  is  provided  in 
§  24.709(b)(9)(i)  of  the  Commission's 
rules.  On  the  issue  of  how  the  exception 
applies  in  a  merger  situation,  we 
tentatively  conclude  that  when  each  of 
the  merging  entities  is  eligible  for  the 
""grandfather"  exception,  the  exception 
extends  to  the  resulting  entity,  but  that 
when  one  (or  more)  of  the  merging 
entities  is  not  eligible  for  the 
'"grandfather"  exception,  the  exception 
does  not  extend  to  the  resulting  entity. 

•  Revise  the  Bidding  Credits  Available 
for  Auction  No.  35 

We  seek  comment  on  whether  to 
retain  existing  small  and  very  small 
business  bidding  credits  (15  percent  and 
25  percent,  respectively)  for  licenses 
subject  to  "open"  bidding  or  whether  to 
increase  them  to  25  percent  and  40 
percent,  respectively.  We  also  seek 
comment  on  whether  we  should  change 
the  bidding  credits  for  licenses  subject 
to  "closed"  bidding,  i.e.,  bidding  where 
eligibility  restrictions  apply. 


•  Alter  the  Transfer  Requirements  for 
Certain  Licenses 

Licenses  Won  in  "Open"  Bidding:  We 
tentatively  conclude  that  we  will 
eliminate'the  §  24.839  eligibility 
requirements  for  the  assignment  or 
transfer  of  control  of  C  and  F  block 
licenses  won  in  Auction  No.  35  "open" 
bidding. 

Licenses  Won  in  "Closed"  Bidding: 
We  seek  comment  on  allowing  a 
licensee  to  assign  or  transfer  its  license 
to  any  qualified  entity,  entrepreneur  or 
not,  upon  the  licensee's  completion  of 
its  first  construction  benchmark, 
whether  or  not  it  takes  the  full  five  years 
allowed  under  our  rules. 

Licenses  Held  by  Incumbent 
Licensees:  We  seek  comment  on 
allowing  an  incumbent  licensee  to 
assign  or  transfer  its  license  to  any 
qualified  entity,  entrepreneur  or  not, 
upon  the  licensee's  completion  of  its 
first  construction  benchmark,  whether 
or  not  it  takes  the  full  five  years  allowed 
under  our  rules.  We  also  seek  comment 
on  whether  we  should  allow  some 
flexibility  for  incumbent  licensees  to 
transfer  certain  licenses  where  the 
carrier  can  demonstrate  "substantial 
service"  throughout  its  system,  rather 
than  on  a  market-by-market  basis. 

•  Eliminate  the  License  Cap 

We  tentatively  conclude  that  we  will 
eliminate  the  §  24.710  cap  on  the 
number  of  C  emd  F  block  licenses  a 
single  entity  may  win  at  auction. 

•  Retain  the  Spectrum  Cap 

We  tentatively  conclude  that  we  will 
retain  the  current  spectrum  cap. 

//.  Background 

5.  In  the  Omnibus  Budget 
Reconciliation  Act  of  1993.  Congress 
authorized  the  Commission  to  use 
systems  of  competitive  bidding  to  award 
licenses  for  rights  to  use  the  radio 
spectrum.  This  authorization  is  codified 
as  section  309(j)  of  the  Communications 
Act.  Section  309(j)(3)  directs  the 
Commission  to  "seek  to  promote"  a 
number  of  objectives,  including: 

•  The  development  and  rapid 
deployment  of  new  services  for  the 
benefit  of  the  public,  including  those 
residing  in  rural  areas; 

•  Promoting  economic  opportunity 
and  competition  and  ensuring  that  new 
and  innovating  technologies  are  readily 
accessible  to  the  public  by  avoiding 
excessive  concentration  of  licenses  and 
by  disseminating  licenses  among  a  wide 
variety  of  applicants,  including  small 
businesses,  rural  telephone  companies, 
and  businesses  owned  by  members  of 
minority  groups  and  women,  i.e., 
"designated  entities;" 
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•  Recovery  for  the  public  of  a  portion 
of  the  value  of  the  public  spectrum 
resource  made  available  for  commercial 
use; 

•  Avoidance  of  unjust  enrichment 
through  the  methods  employed  to  award 
uses  of  that  resource;  and 

•  Efficient  and  intensive  use  of  the 
electromagnetic  spet:trum. 

6.  Section  309(j)(4)  directs  the 
Commission,  in  prescribing  regulations 
to  implement  the  objectives  of  section 
.309(i)(3),  to,  inter  alia,  (i)  establish 
performance  requirements  to  ensure 
prompt  delivery  of  service  to  rural  areas 
and  prevent  warehousing  of  spectrum 
by  licensees;  (ii)  prescribe  area 
designations  and  bandwidth 
assignments  that  promote  an  equitable 
geographic  distribution  of  licenses  and 
services,  economic  opportunity  for  a 
wide  variety  of  applicants,  including 
designated  entities,  and  rapid 
deployment  of  services;  and  (iii)  ensure 
that  designated  entities  are  given  the 
opportunity  to  participate  in  the 
provision  of  spectrum-based  services, 
and,  for  such  purposes,  consider  using 
bidding  preferences  and  other 
procedures. 

7.  The  Commission  outlined  the 
original  framework  for  (;  and  F  block 
auctions  in  1994,  establishing  the  C;  and 
F  blocks  as  "set-aside"  blocks  for 
"entrepreneurs"  in  whii:h  eligibility 
would  be  restricted  to  entities  below  a 
specified  financial  threshold  The 
Commission  concluded  that  if  it  was  to 
meet  the  Congressional  goals  of 
promoting  economic  opportunity  and 
competition  by  dissemination  of 
licenses  among  a  wide  variety  of 
providers,  it  should  take  certain 
affirmative  steps  to  mitigate  barriers  to 
entry  faced  by  smaller  businesses  The 
Commission  also  staled  its  intention  to 
take  steps  to  assure  that  designated 
entities  that  win  licenses  have  the 
opportunity  to  become  strong 
competitors  in  providing  service  Thus. 
in  attempting  to  address  the  imbaUnce 
between  small  businesses'  and  large 
businesses'  relative  abilities  to  access 
capital,  the  Commission  established  two 
set-aside  blocks  ((!  and  F)  in  which  large 
companies  (those  over  the  financial 
thresholds)  would  be  prohibited  hum 
bidding  or  holding  licenses  for  a  period 
of  time 

8  The  initial  C  blo<,k  licenses  wore 
awarded  through  two  auctions.  Auction 
No.  5.  which  ended  on  May  ti.  l<J9tj.  .md 
Aui:tion  No    10.  which  coiu  luded  on 
July  IH.  199«  Auction  No    11.  the  initial 
F  block  auction,  ended  on  January  14, 
1997,  and  also  included  1)  and  K  block 
licenses   Auction  No.  22.  which 
concluded  on  April  l.S.  1999,  made 
available  C  and  F  block  licen.ses  that 


had  been  returned  to,  or  reclaimed  by, 
the  Commission.  Since  the 
establishment  of  (]  and  F  block  rules  in 
1994,  no  auctions,  other  than  the  C  and 
F  block  auc:tions,  have  been  conducted 
on  a  closed  basis  due  to  eligibility 
restrictions.  Instead,  in  the  other  23 
auctions  held  by  the  Commission,  we 
have  typically  provided  opportunities 
for  small  businesses  through  bidding 
credits  without  a  set-aside. 

9.  Since  adoption  of  the  original  rules 
for  auctions  of  C  and  F  block  lic:enses. 
these  rules  have  steadily  evolved  in 
response  to  legislative  changes,  judic:ial 
decisions,  the  needs  of  licensees  striving 
to  succeed  in  a  rapidly  developing 
wireless  market,  and  the  demand  of  the 
public  for  greater  access  to  wireless 
services.  Two-and-a-half  years  ago,  in 
this  docket,  the  Commission  responded 
to  requests  from  some  C  block  auction 
winners  to  revise  the  auction  rules  and 
procedures  for  the  C  and  F  blocks.  In  the 
1997  C  Block  Sfcond  Report  and  Order, 
as  modified  by  the  1998  C  Block 
Reconsideration  Order,  the  Commission 
created  a  package  of  financial 
restructuring  options  to  be  offered  to  C 
block  lic;ensees  experiencing  financial 
difficulties  in  the  wake  of  Auc;tions  No. 

5  and  No.  10.  See  Amendment  of  the 
Commission's  Rules  Regarding 
Installment  Payment  Financing  for 
Personal  Communications  Services 
(P(;S)  Licenses  Second  Report  and 
Order,  (C  Block  Second  Report  and 
Order}  fi2  FR  5.'J348  (October  24,  1997) 
and  IC.  Block  Reconsidemtion  Orderl63 
FR  17111  (April  H.  1998).  The 
(Commission  also  decided  in  the  Cj  Block 
Second  Report  and  Order,  as  modified 
by  the  1998  C  Block  Fourth  Report  and 
Order,  to  allow,  for  a  period  of  two  years 
froni  the  beginning  of  the  first  post- 
restructuring  (;  bloc:k  auction  (Auction 
No.  22).  participation  in  bidding  for  C 
block  licenses  by  entities  that  had 
participated  in  Auctions  No.  5  and  10. 
even  if  such  entities  had  since  become 
too  large  to  qualify  as  entrepreneurs 
under  the  Commission's  rules.  See 
.'\niendnient  of  the  Commission's  Rules 
Regarding  Installment  Payment 
Financ:ing  for  Personal  (Communications 
Services  (PCS)  Licenses  Fourth  Report 
and  (Jrder,  /(.'  Blix  k  Fourth  Report  and 
Order}.  h.S  FR  14213  (March  16.  2000) 

10.  Prior  to  the  start  of  Auction  No. 
22,  three  C  blcK:k  licensees  filed  for 
bankruptcy  protection  Other  C;  block 
111  ensees  defaulted  on  payments  owed 
for  their  licenses  Bankruptc:y  filings 
and  payment  defaults  by  other  C  block 
licensees  followed  the  auction:  and,  to 
date,  a  total  of  232  C  and  F  block 

li(  enses,  covering  a  population  (  "pops  ") 
of  approximately  191  million,  have  been 
invoKecf  in  bankruptcy  proceedings 


and/or  defaulted  on  license  payments.  It 
appears  that  the  vast  majority  of  the 
defaulted  licenses  have  never  been 
plac;ed  into  ser\'ice. 

11.  The  Bureau,  pursuant  to  its 
delegated  authority,  announced  that  we 
would  be  holding  a  C  and  F  block 
auction  on  July  26.  2000.  The  current 
inventory  for  this  auction  includes  93 
30-MHz  C  block  licenses,  21  15-MHz  C 
block  licenses  and  40  10-MHz  F  block 
licenses  for  operation  on  frequencies  for 
which  previous  licenses  have 
automatically  cancelled,  see  47  CFR 
1.2110(f)(4)(iii)  and  (iv)  or  have  been 
returned  to  the  Commission.  The 
announcement  of  Auction  No.  35 
prompted  petitions  from  SBC 
(Communications  Inc.  ("SBC").  Nextel 
Communications,  Inc.  ("Nextel"),  and 
other  parties  asking  that  we  waive, 
modify',  or  eliminate  our  entrepreneur 
eligibility  requirements  for  participation 
in  the  auction.  In  response  to  those 
filings,  a  number  of  parties  also 
proposed  that  we  make  other 
mcjdifications  to  our  C  and  F  block 
rules.  Additionally,  US  WEST  Wireless, 
LLC  ("LIS  West")  and  Sprint  Spectrum 
LP.  dba  Sprint  PCS  { "Sprint")  filed  a 
joint  petition  for  reconsideration  of  our. 
Order  on  Reconsideration  of  the  fourth 
Report  and  Order  in  WT  Docket  No.  97- 
82.  The  C  Block  Fourth  Report  and 
Orcfer  addressed  certain  of  the  rules 
governing  auctions  of  C  block  licenses. 
Sprint  and  US  West  request  that  the 
Commission  eliminate  its  eligibility 
restrictions  for  participation  in  the 
upcoming  auction  as  well  as  modify' 
other  C.  block  rules.  In  addition,  Verizon 
Wireless  ( 'Verizon")  petitioned  the 
(Commission  for  clarification  or 
reconsideration  of  our  two-year  (C  block 
aucrtion  eligibility  "grandfather"  rule, 
^  24  709(b)(9)(i).  The  SBC.  Nextel.  and 
US  West/Sprint  petitions  were  placed 
on  public  notic:e.  prompting  more  than 
210  comments  and  other  pleadings  in 
response.  A  number  of  parties  argue  that 
all,  or  at  least  some  portion,  of  the  C.  and 
F  block  spectrum  should  be  open  to  all 
participants  in  order  to  .satisfy  the 
Commission's  obligations  under  section 
309(j)(4)  Other  parties  oppose  these 
arguments. 

12  We  have  also  received  petitions 
from  three  parties  that,  under  our 
proposed  revisions  to  the  C  block  rules, 
would  become  eligible  to  bid  for 
licen.ses  in  the  upcoming  C  and  F  block 
auction.  These  parties  request  that  the 
(Commission  waive,  or  forbear  from 
applying,  the  ("MRS  spectrum  cap  with 
regard  to  the  spectrum  available  in 
Auction  No.  35.  We  placed  these 
petitions  on  public  notic:e  and  received 
comments  from  23  parties  and  reply 
comments  from  14  parties. 
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13.  Based  upon  the  extensive  record 
before  us,  and  our  continuing  obligation 
to  weigh  important  spectrum  policy 
management  considerations  in 
addressing  the  public  interest,  we  have 
tentatively  concluded  that  we  will 
revise  our  rules  for  C  and  F  block 
spectrum.  We  set  forth  our  proposals 
and  tentative  conclusions  concerning 
possible  revisions  in  the  rules  in  this 
Further  Notice. 

III.  Discussion 

A.  Reconfiguration  of  C  Block  Spectrum 
License  Size 

14.  Background.  In  1994,  the 
Commission  established  a  band  plan  for 
broadband  PCS  that  provides  for  30 
MHz  'C  block"  licenses  and  10  MHz  "F 
block"  licenses.  Each  C  and  F  block 
license  covers  a  specific  geographic 
service  area  known  a  Basic  Trading  Area 
("BTA").  BTAs  fall  within  still  larger 
geographic  service  areas  known  as 
Major  Trading  Areas  ("MTAs").  BTA 
and  MTA  service  areas  are  based  on  the 
Rand  McNally  1992  Commercial  Atlas 
Marketing  Guide.  As  noted,  in  1997  the 
Conimission  created  a  package  of 
financial  restructuring  options  designed 
to  provide  limited  relief  to  C  block 
licensees  experiencing  financial 
difficulties  in  the  wake  of  Auction  No. 
5.  Under  one  of  the  available  options, 
licensees  were  allowed  to  disaggregate 
15  MHz  of  each  of  their  30  MHz  C  block 
licenses  in  an  MTA.  In  disaggregating  a 
30  MHz  C  block  license,  a  licensee 
would  retain  a  15  MHz  C  block  license 
and  would  return  the  remaining  1 5  MHz 
of  C  block  spectrum  to  the  Commission 
for  inclusion  in  the  next  C  block 
auction.  Auction  No.  22.  Because 
several  of  the  available  1 5  MHz  C  block 
licenses  were  not  won  in  Auction  No. 
22,  the  license  inventory  for  Auction 
No.  35  includes  both  15  and  30  MHz  C 
block  licenses,  as  well  as  10  MHz  F 
block  licenses. 

15.  A  number  of  parties  have 
suggested  various  proposals  to  alter  the 
Commission"s  current  band  plan. 
Several  parties  propose  that  we 
subdivide  each  available  30  MHz  C 
block  license  into  three  10  MHz 
licenses.  Others  suggest  that  we 
subdivide  each  available  30  MHz  C 
block  license  into  a  20  MHz  and  a  10 
MHz  license.  Other  parties  argue  against 
subdividing  the  C  block  license 
spectrum  size. 

16.  Discussion.  We  tentatively 
conclude  that  each  30  MHz  C  block 
license  available  in  Auction  No.  35 
should  be  reconfigured  into  three  10 
MHz  C  block  licenses.  We  believe  that 
by  increasing  the  number  of  available 
licenses  through  this  reconfiguration. 


taken  together  with  our  proposals  to  lift 
certain  of  our  eligibility  requirements, 
we  will  promote  wider  auction 
participation  and  license  distribution  in 
accordance  with  the  goals  of  section 
309(j)  of  the  Communications  Act. 
Small  bidders  should  find  bidding  for 
10  MHz  licenses  more  affordable,  while 
large  bidders  should  enjoy  greater 
flexibility  in  tailoring  their  bidding  to 
their  business  plans  without  running 
afoul  of  the  spectrum  cap.  We  further 
tentatively  conclude  that  a  10  MHz  C 
block  license  is  a  viable  minimum  size 
for  voice  and  some  data  services 
including  Internet  access  and  provides 
an  appropriate  building  block  for 
bidders  that  wish  to  acquire  a  larger 
amount  of  spectrum.  Accordingly,  we 
propose  to  permit  bidders  to  aggregate 
the  10  MHz  C  block  licenses,  subject 
only  to  the  overall  45  MHz  CMRS 
spectrum  cap,  and  the  relevant 
remaining  eligibility  restrictions  for 
these  licenses.  We  seek  comment  on  this 
proposal  and  our  tentative  conclusions. 
We  also  seek  comment  on  whether  a 
different  configuration,  including 
adoption  of  blocks  of  20  MHz  where 
possible,  would  be  more  appropriate  to 
provide  meaningful  opportunities  for 
potential  bidders,  including  new 
entrants  into  particular  geographic 
markets. 

17.  Finally,  with  respect  to 
aggregation  of  10  MHz  licenses,  we  note 
that  the  Wireless  Telecommunications 
Buireau  recently  sought  comment  on 
procedures  for  implementing  a 
combinatorial  ("package")  bidding 
design  for  the  auction  of  licenses  in  the 
700  MHz  bands,  which  would  facilitate 
aggregations  of  complementary  licenses 
into  larger  blocks.  See  Auction  of 
Licensees  in  the  747-762  and  777-792 
MHz  Bands  Scheduled  for  September  6. 
2000;  Comment  Sought  on  Modifying 
the  Simultaneous  Multiple  Round 
Auction  Design  to  Allow  Combinatorial 
(Package)  Bidding,  65  FR  35636  (June  5. 
2000).  While  given  the  much  larger 
number  of  licenses  in  this  auction,  true 
combinatorial  bidding  would  be  more 
complex  and  perhaps  impractical  to 
implement  in  the  near  term,  we  invite 
parties  to  suggest  ways  in  which  bidders 
could  efficiently  aggregate  licenses  in 
the  auction  process, 

B.  Eliminate  Eligibility  Restricrtions  for 
Certain  Licenses  Under  a  Tiered 
Approach 

18.  Background.  Under  the 
Commission's  current  rules,  only 
qualified  " entrepreneurs "'  are  permitted 
to  participate  in  auctions  of  C  and  F 
block  licenses.  To  be  considered  an 
entrepreneur  eligible  for  C  and  F  block 
auction  participation,  an  applicant 


(together  with  its  affiliates  and  persons 
or  entities  that  hold  interests  in  the 
applicant  and  their  affiliates)  must  have 
had  gross  revenues  of  less  than  $125 
million  in  each  of  the  last  two  years  and 
must  have  total  assets  of  less  than  S500 
million.  See  47  CFR  24.709. 

19.  We  seek  comment  on  proposals  to 
lift  the  entrepreneur  eligibility 
restrictions  for  some,  but  not  all, 
licenses  available  in  Auction  No  35  and 
in  future  C  and  F  block  auctions.  Our 
proposals  take  into  account  the 
contention  of  many  entrepreneurs  and 
their  representatives  that  argue  that 
fairness  requires  the  Commission  to 
continue  to  maintain  the  present 
eligibility  requirements.  These  parties 
contend  that  entrepreneurs  developed 
business  plans  in  the  expectation  that 
the  C  and  F  block  licenses  would 
remain  set  aside  for  them  and  that  any 
auctions  of  reclaimed  C  and  F  block 
licenses  would  be  subjec:t  to  the  same 
eligibility  restrictions  that  applied  in  the 
original  auctions  of  those  licenses. 
These  parties  also  point  out  that 
successful  entrepreneurs  have  achieved 
substantial  public  interest  benefits  by 
providing  types  of  services  and  service 
packages  not  offered  by  larger  providers, 
and  extending  service  to  ruxal  markets. 
These  parties  also  argue  that  the 
continuation  of  the  eligibility 
restrictions  will  better  serve  their  ability 
to  expand  their  service  area  as  a 
competing  carrier  and  to  enter  roaming 
relationships  with  other  regional 
carriers. 

20.  Our  proposals  also  take  into 
account  some  of  the  argimients  of 
several  CMRS  providers  seeking  to 
participate  in  the  upcoming  auction  that 
currently  do  not  qualify  for 
entrepreneur  eligibility.  Such  providers 
argue  that  opening  up  the  entire  auction 
to  all  bidders  would  be  pro-competitive 
because  it  would  allow  them  to  acquire 
additional  spectrum  to  meet  capacity 
concerns,  provide  advanced  services, 
and  increase  the  size  of  their  subscriber 
"'footprints.'"  They  contend  that  they, 
unlike  many  entrepreneurs,  possess  the 
operational  expertise  and  substantial 
resources  necessarv'  to  construct  and 
successfully  operate  PCS  systems  in 
already  highly  competitive  markets. 
These  commenters  also  point  to 
evidence  that  suggests  that  the  set-aside 
of  C  and  F  Block  specitrum  has  not  been 
successful  in  encouraging  entrepreneurs 
to  participate  in  the  provision  of 
spectrum -based  services,  particularly  in 
large  markets. 

21.  We  note  that,  in  apparent 
recognition  of  the  Commission's 
obligation  to  balance  a  number  of 
spectrum  policy  considerations,  many 
parties  have  offered  compromise 
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suggestions  as  alternatives  to  the  current 
C  block  rules  should  the  C^ommission 
choose  not  to  adopt  their  preferred 
approaches.  Some  c:omnienters, 
including  a  number  of  entrepreneurs, 
have  suggested  compromise  alternatives 
that  would  eliminate  the  set-aside  (in 
whole  or  in  part)  for  markets  with 
populations  in  excess  of  certain 
specified  amounts  ranging  from  700.000 
to  five  million.  According  to  these 
commenters.  such  compromise 
alternatives  to  the  current  C  block  rules 
would  provide  companies  with  greater 
financial  resources  access  to  licenses  for 
markets  with  larger  populations, 
without  foreclosing  the  opportunity  for 
entrepreneurs  to  bid  for  those  licenses. 
The  suggested  alternatives  would  also 
maintain  the  eligibility  restrictions  in 
markets  where  entrepreneurs  might 
have  a  reasonable  chance  of  success, 

22.  Some  commenters  suggest 
compromises  that  would  not  use  tiers, 
but  would  disaggregate  the  30  MHz  C 
block  licenses  into  three  10  MHz  blocks 
and  would  open  up  the  bidding  on  one 
or  two  of  the  three  10  MHz  licenses  in 
all  markets. 

23.  While  most  of  the  commenters 
have  focused  on  the  Commission's 
treatment  of  the  C  block  spectrum,  as  a 
general  matter,  current  entrepreneurs 
argue  in  favor  of  keeping  the  10  MHz  F 
block  licenses  as  restricted.  On  the  other 
hand,  companies  currently  ineligible  to 
participate  in  Auction  35  argue  in  favor 
of  open  eligibility  for  those  licenses. 

24.  Discussion  As  the  expert  agency 
charged  with  the  management  of  the 
nation's  radio  spectrum,  the 
Commission  must  continually  evaluate 
the  provision  of  service  to  the  American 
public,  weigh  a  variety  of  public  interest 
considerations,  and  assess  the  changing 
needs  of  the  industry.  In  doing  so,  we 
must  always  remain  cognizant  of  our 
statutory  obligations  These  obligations 
often  require  that  we  balance  a  number 
of  different,  and  at  times  competing, 
spectrum  policy  gcjals.  In  discharging 
these  responsibilities,  we  seek  to 
provide  meaningful  opportunities  to 
small  businesses,  to  speed  the 
deployment  and  development  of  new 
services  to  the  public  to  encourage  the 
efficient  use  of  spectrum,  and  to  recover 
for  the  public  a  portion  of  the  value  of 
spectrum. 

25.  When  we  adopted  the  original 
rules  for  C  and  F  block  spectrum  in 
1994.  PCS  was  in  its  infancy  Since 
1994,  circumstances  in  the  industry 
have  changed.  In  light  of  significant 
technology  developments  and  increased 
demand  for  spectrum,  it  is  appropriate 
for  the  Conunission  to  consider 
reassessing  the  proper  balance  of  its 
spectrum  policies  including  whether  its 


current  C  and  F  block  rules  continue  to 
serve  the  public  interest  in  all  respects. 
In  crafting  rules  for  the  upcoming 
auction,  we  recognize  that  we  cannot 
(jverlook  the  difficulties  that  followed 
the  original  C-  block  spectrum  auction 
and  our  commitment,  to  promote 
opportunities  for  designated  entities. 
VVe  maintain  our  commitment  to 
provide  meaningful  opportunities  for 
entrepreneurs,  including  those  that 
participated  in  our  most  recent  auction 
of  C  block  spectrum.  We  also  recognize 
that  some  qualifying  entrepreneurs  have 
been  successful  innovators,  providing 
service  to  rural  markets  and  niche 
services  in  other  markets.  Our  desire  to 
promote  the  continued  success  of  such 
entities,  as  they  seek  to  fill  in  gaps  in 
their  service  areas  or  otherwise  strive  to 
expand  their  service  offerings,  also 
factor  into  our  decision  regarding  the 
extent  to  which  we  should  revise  our 
current  rules. 

26.  Thus,  we  believe  that 
entrepreneurs  raise  legitimate  issues 
about  preserving  the  eligibility 
restrictions  on  at  least  a  portion  of  the 
sptsctrum  that  will  be  awarded  in  the 
upcoming  auction.  However,  based  on 
the  demand  for  spectrum  to  satisfy 
congestion,  new  technology  and 
competitive  needs,  we  tentatively 
conclude  that  it  would  serve  the  public 
interest  to  make  some  additional 
spectrum  available  to  all  interested 
bidders.  In  balancing  these  factors,  we 
believe  parties  on  both  sides  of  this 
debate  have  suggested  a  number  of 
possible  compromises  that  better 
advance  the  public  interest  than  either 
maintaining  the  status  quo  or. 
conversely,  eliminating  the  eligibility 
restrictions  entirely.  In  particular,  we 
think  the  parties  suggesting  tiering 
approaches  have  proposed  creative 
solutions  to  balancing  the  competing 
interests  by  recognizing  both  that  the 
need  for  additional  unrestricted 
spectrum  is  greatest  in  the  larger 
markets  and  that  the  track  record  for 
success  for  smaller  entities  is  strongest 
in  mid-sized  and  smaller  markets. 

27.  With  these  factors  in  mind,  we 
seek  comment  on  the  following 
proposals  to  lift  the  entrepreneur 
eligibility  requirements  for  some  of  the 
licenses  available  in  Auction  No.  35  and 
future  auctions.  Consistent  with  several 
of  the  recommendations  we  have 
received,  these  proposals  vary  in  the 
amount  of  spectrum  that  would  remain 
set-aside  according  to  the  size  of  both 
the  available  licenses  and  the  markets. 

28.  Available  30  MHz  C  block 
licensfs:  For  markets  with  available  30 
MHz  C  block  licenses,  we  seek  comment 
on  a  proposal  based  on  our  tentative 
conclusion  to  reconfigure  these  licenses 


into  three  10  MHz  licenses.  Our 
proposal  is  further  based  on  dividing 
the  available  BTAs  into  two  tiers:  "Tier 
1"  would  comprise  BTAs  with 
populations  at  or  above  a  certain 
threshold,  and  "Tier  2"  would  comprise 
BTAs  below  that  population  threshold. 
We  tentatively  conclude  that  we  should 
allow  "open  "  bidding  (i.e.  remove 
eligibility  requirements)  for  two  of  the 
three  10  MHz  C  block  licenses  in  Tier 
1 ,  and  one  of  the  three  10  MHz  C  block 
licenses  in  Tier  2.  We  seek  comment  on 
this  tentative  conclusion. 

29.  We  recognize  that  in  balancing  the 
interests  served  by  preserving 
meaningful  opportunities  for  designated 
entities  and  those  served  by  opening  up 
the  spectrum  to  bidding  by  all  entities, 
there  may  be  other  proposals  we  should 
consider.  Thus,  we  also  seek  comment 
on  whether  we  should  allow  "open" 
bidding  for  all  three  of  the  10  MHz  C 
block  licenses  in  Tier  1 .  and  two  of  the 
three  10  MHz  C  block  licenses  in  Tier 

2. 

30.  Tiers:  We  also  seek  comment  on 
what  population  threshold  we  should 
use  to  divide  the  Tier  1  and  Tier  2 
BTAs.  As  discussed,  the  record  provides 
some  indication  that  designated  entities 
have  had  greater  success  in  markets 
with  smaller  populations,  particularly 
below  the  top  twenty  markets.  Markets 
with  larger  populations  inevitably 
require  more  capital  to  build  out  and 
provide  service.  Moreover,  as  noted  by 
commenters,  there  is  evidence  that 
spectrum  is  needed  by  incumbents  to 
provide  new  generation  wireless 
services  and  to  alleviate  congestion  or 
by  new  entrants  to  fill  out  service 
footprints.  Accordingly,  we  tentatively 
conclude  that  a  population  of  2.5 
million  or  greater  is  the  proper  cut-off 
for  Tier  1  BTAs  (the  17  largest  markets); 
however,  we  also  seek  comment  on 
establishing  the  threshold  for  Tier  1  at 
those  BTAs  with  populations  at  or 
greater  than  either  2  million  (the  23 
largest  markets)  or  1.5  million  (the  32 
largest  markets).  We  recognize  that  other 
alternatives  might  also  make  sense.  For 
example,  we  might  also  create  a  "Tier 
3"  for  BTAs  with  populations  below 
700,000,  the  demarcation  line  that  SBC 
recommends,  establishing  in  this  tier  a 
larger  set-aside  for  entrepreneurs.  We 
also  might  instead  decline  to  adopt  a 
tiered  approach  at  all.  instead  applying 
changes  in  eligibility  restrictions  to  all 
BTAs,  regardless  of  size.  We  seek 
comment  on  these  alternatives,  as  well 
as  on  other  possible  tier  divisions  and 
other  options  for  opening  the  bidding 
for  some  of  the  available  C  block 
licenses. 

31.  Available  F  block  licenses:  We 
seek  comment  on  eliminating  the 
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eligibility  requirements  for  all  of  the  10 
MHz  F  block  licenses  available  in 
Auction  No.  35.  We  note  that  from  a 
historical  perspective.  F  block  did  not 
face  the  same  types  of  problems  and 
difficulties  as  C  block.  This  difference  is 
evidenced  by  the  fact  that  the 
Commission  did  not  see  the  need  to 
allow  F  block  licensees  to  restructure 
their  spectrum  holdings,  nor  did  it 
provide  for  the  grandfathering  of 
eligibility  for  entrepreneur  entities  in 
future  F  block  auctions.  Thus,  we  have 
consistently  treated  the  F  block 
spectrum  differently  than  C  block  in 
recognition  of  the  fact  that  the  history  of 
these  spectrum  blocks  evolved  in 
divergent  manners.  Accordingly,  we 
may  not  be  faced  with  the  same  equity 
considerations  in  maintaining  a  set- 
aside  of  F  block  spectrum  as  we  are  for 
C  block.  Moreover,  we  note  that  in 
virtually  all  markets  where  there  is  an 
available  F  block  license,  there  is  a  30 
MHz  license  held  by  a  current  C  block 
entrepreneur.  Thus,  there  is  already 
significant  set-aside  spectrum  in  each  of 
these  markets.  Further,  despite  the  lack 
of  historical  controversy  regarding  the  F 
block  spectrum,  build  out  of  these 
licenses  has  not  progressed  as  quickly  as 
we  may  have  anticipated,  especially  in 
larger  markets.  Allowing  open  eligibility 
for  all  10  MHz  F  block  licenses  might 
lead  to  more  expeditious  provision  of 
service  to  American  consumers. 
Alternatively,  we  recognize  that  we 
could  adopt  a  tiered  approach  similar  to 
the  proposals  for  C  block  licenses 
discussed,  or  we  could  retain  the 
existing  F  block  eligibility  requirements. 
We  seek  comment  on  these  alternatives. 

32.  15  MHz  C  block  licenses:  Finally, 
we  propose,  and  seek  comment  on, 
eliminating  the  eligibility  requirements 
for  all  15  MHz  C  block  licenses  that  will 
be  available  in  Auction  No.  35  and  in 
future  C  block  auctions.  As  noted 
previously,  all  of  the  15  MHz  licenses 
available  in  Auction  No.  35  were 
available  in  restricted  Auction  No.  22, 
yet  remained  unsold.  Accordingly,  we 
believe  that  it  is  appropriate  to  make 
these  licenses,  located  principally  in 
rural  markets,  immediately  available  to 
any  interested  bidder. 

33.  Unsold  C  and  F  block  licenses:  We 
also  seek  comment  on  whether  we 
should  establish  a  rule  that  lifts 
eligibility  restrictions  on  any  C  or  F 
block  licenses  that  remain  unsold  after 
Auction  No.  35  or  in  other  future 
auctions.  Such  licenses  could  then 
promptly  be  put  up  for  auction  under 
open  bidding. 

C.  License  Grouping  for  Bids 

34.  Background.  In  past  C  and  F  block 
auctions  (as  well  as  D  Euid  E  block 


auctions),  participants  have  bid 
separately  for  each  license.  Nextel 
proposes  that  all  available  30  MHz 
licenses  be  reconfigured  into  20  MHz 
and  10  MHz  licenses  and  that  the  newly 
created  20  MHz  C  block  licenses  and  the 
available  15  MHz  C  block  licenses  be 
offered  together  on  a  "bulk  bid"  (i.e., 
winner  take  all)  basis  in  an  expedited 
auction. 

35,  Discussion.  We  tentatively 
conclude  that  we  will  take  bids 
separately  on  each  license  in  Auction 
No.  35  on  a  simultaneous  multiple 
round  basis  as  we  have  done  in  the  past. 
We  are  persuaded  by  commenters  that 
the  massive  scale  of  Nextel's  bulk  bid 
proposal  (or  something  similar  based 
upon  a  10  MHz  C  block  license 
configuration)  would  exclude  all  but  a 
very  few  competitors.  Small  entities 
would  be  hard  pressed  to  obtain  the 
financing  necessary  to  win  and  pay  for 
the  licenses  and  construct  the  systems 
included  in  the  bulk  bid  proposal.  Many 
other  carriers  would  be  constrained 
from  participating  by  the  CMRS 
spectrum  cap.  While  we  agree  with 
Nextel  that  bidding  for  individual 
licenses  will  make  it  somewhat  more 
challenging  for  it  to  win  the  very  broad 
aggregation  of  licenses  it  seeks  to 
acquire,  we  do  not  think  this  requires  us 
to  resort  to  its  bulk  bid  proposal. 
Experience  in  our  auctions  to  date 
demonstrates  that  significant 
aggregations  of  licenses  through  the 
auction  process  are  feasible.  For  this 
reason,  we  believe  that  bidding  for  each 
license  separately  is  unlikely  to 
preclude  carriers  from  aggregating 
licenses  on  a  nationwide  or  regional 
basis,  and  at  the  same  time  provides 
carriers  who  have  intense  spectrum 
needs  in  a  particular  market  the 
opportunity  to  compete  for  licenses  as 
well. 

D.  Grandfather  Exception 

36.  Background:  In  the  C  Block 
Second  Report  and  Order,  the 
Commission  established  in 

§  24.709(b)(9)(i)  a  "grandfather" 
exception  to  the  entrepreneur  eligibility 
requirement  for  participation  in  C  block 
auctions.  Under  that  exception,  all 
entities  that  had  been  eligible  for  and 
had  participated  in  Auction  No.  5  or 
Auction  No.  10  would  be  eligible  to  bid 
on  C  block  licenses  in  Auction  No.  22, 
regardless  of  their  financial  size  at  the 
time  of  the  auction.  We  declined  to 
apply  the  "grandfather"  exception  to 
bidding  on  F  block  licenses,  based  on 
our  belief  that  F  block  licensees  did  not 
have  the  same  need  for  financial  relief. 
In  the  C  Block  Fourth  Report  and  Order, 
we  decided,  in  fairness  to  other  future 
bidders,  to  limit  the  grandfather 


exception  to  a  two-year  period 
beginning  on  the  start  date  of  Auction 
No.  22,  i.e.,  through  March  23.  2001.  In 
the  C  Block  Fourth  Report  and  Order. 
we  denied  a  petition  by  Omnipoint 
asking  that  we  extend  the  grandfather 
exception  indefinitely. 

37.  Discussion:  In  a  petition  for 
reconsideration  or  clarification  of  the  C 
Block  Fourth  Report  and  Order.  Verizon 
asks  us  to  reexamine  the  grandfather 
exception  and  limit  resulting  eligibility 
to  those  Auction  No.  5  and  10 
participants  that  won  licenses  in  the 
auctions  and  then  returned  spectrum 
pursuant  to  the  Commission's  C  block 
restructuring  options.  We  seek  comment 
on  the  issues  raised  in  the  Verizon 
petition  and.  more  generally,  on 
whether  the  grandfather  exception 
should  be  revised  or  clarified  in  light  of 
current  circumstances. 

38.  We  note  that  Nextel  makes 
arguments  similar  to  Verizon's  in 
response  to  the  US  West/Sprint  petition 
and  also  objects  to  the  fact  that  the 
grandfather  exception  in  that  it  does  not 
extend  to  Auction  No.  11  and  Auction 
No.  22  participants.  We  have  received 
notice  that  currently  "grandfathered  " 
companies  intend  to  combine  with  other 
carriers,  some  of  which  are  also  eligible 
for  the  grandfather  exception.  We 
believe  that  the  eligibility  of  successor 
entities  for  participation  in  "closed" 
bidding  is  a  subject  that  may  also  be 
ripe  for  clarification  in  our  upcoming 
order.  Accordingly,  we  seek  comment 
on  our  tentative  conclusion  that  upon 
the  merger  of  two  entities,  each  of 
which  is  eligible  for  the  "grandfather  " 
exception,  the  exception  extends  to  the 
resulting  entity,  but  that,  upon  the 
merger  of  two  entities,  only  one  of 
which  is  eligible  for  the  "grandfather  " 
exception,  the  exception  does  not 
extend  to  the  resulting  entity.  We 
recognize  that  our  tentative  conclusion 
is  based  upon  simplified  examples,  and 
we  encourage  comment  on  how  to 
determine  C  and  F  block  eligibility 
when  faced  with  more  complex 
transactions. 

E.  Bidding  Credits 

39.  Under  current  rules,  a  winning  C 
or  F  block  bidder  that  qualifies  as  a 
small  business  (i.e.,  a  business  that, 
together  with  its  affiliates  and  persons 
or  entities  that  hold  interests  in  such 
entity  and  their  affiliates,  has  had 
average  annual  gross  revenues  that  are 
not  more  than  $40  million  for  the 
preceding  three  years)  or  a  small 
business  consortium  may  use  a  bidding 
credit  of  15  percent.  See  47  CFR 
24.712(a);  24.717(a);  id., 
1.2110(e)(2)(iii).  A  winning  bidder  that 
qualifies  as  a  very  small  business  (i.e., 
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a  business  that.  tc>Kelher  with  its 
dffiliafHs  and  ptTsons  or  entities  that 
hold  interests  in  surh  entity  and  their 
affdiates.  has  had  average  annual  ^ross 
revenues  that  are  not  more  than  .Si  5 
million  for  the  pre<:edin>5  three  years)  or 
a  very  small  business  consortium  may 
use  a  bidding  credit  of  25  percent   Sfc 
47  CFR  24  712(b);  24  717(b);  id  . 
1.2110(e)(2)(ii) 

40  Since  the  (iommission  first 
established  the  entrepreneurs'  blfK:k  set- 
aside  and  {;  and  F  blo(;k  bidding  credits, 
its  experien(;e  has  demonstrated  that 
bidding  credits  without  a  set-aside 
enable  small  businesses  to  compete 
effectively  m  open  auctions,  even 
auctions  of  broadband  PCS  licenses 

41,  Discussion  A  number  of 
entrepreneurial  firms  have  argued  that  if 
we  open  eligibility  for  some  portion  of 
the  C  block  spectrum,  we  should 
increase  the  bidding  cre<lits  applicable 
to  those  licenses  We  seek  comment  on 
whether  we  should  retain  existing  small 
and  very  small  business  bidding  r;redits 
(15  percent  and  25  percent, 
respectively)  for  licenses  subject  to 
"open"  bidding  or  whether  we  should 
increase  them  to  25  pendent  and  40 
percent,  respectively 

42  We  also  seek  comment  on  whether 
we  should  change  the  bidding  credits 
for  licenses  subject  to  "closed"  bidding. 
re.,  bidding  where  eligibility 
restrictions  apply  For  example,  we 
could  increase  the  bidding  credits  for 
these  licenses,  or  we  could  keep  them 

at  their  current  level  since  the  rationale 
for  increasing  the  (;redits  in  open 
auctions — to  provide  additional 
assistance  for  small  companies  bidding 
against  major  wireless  providers — does 
not  apply  to  restricted  auctions  Finally, 
we  could  eliminate  bidding  credits 
altogether  on  the  ground  that  they  are 
unnecessary  and  perhaps  even 
counterproductive  in  ensuring 
opportunities  for  small  business  in  the 
set-aside  auctions  In  this  regard,  we 
recognize  that  among  those  eligible  to 
participate  in  the  clo.sed.  entrepreneurs' 
auctions,  some  well  capitalized  new 
entities  with  small  gross  revenues 
qualify  for  bidding  credits,  while  some 
older  (;ompanies  with  small  total  as.sots 
and  net  revenues  but  high  gross 
revenues  do  not.  We  seek  c;()mment  on 
these  various  proposals. 

F  Transfer  Requirements 

43  To  ensure  that  ("  and  F  block 
licensees  did  not  take  advantage  of  the 
eligibility  set-aside  by  immediately 
assigning  or  transferring  control  of  their 
licenses  to  entities  th,it  do  not  meet  the 
eligibility  requirements,  the 
Commission  established  a  holding  rule 
for  these  licenses  as  well  as  unjust 


enrichment  provisions.  Under  the 
current  holding  rule.  C  and  F  block 
licensees  may.  for  the  first  five  years 
from  the  date  of  their  initial  license 
grant,  a.ssign  or  transfer  control  of  their 
(.'■  and  F  block  licenses  cmly  to  entities 
that  meet  the  eligibility  requirements  or 
to  other  C;  and  F  block  licensees  that 
obtained  their  licenses  while  meeting 
the  requirements  See  47  CFR  24.839. 
The  C>)mmission  set  the  current  holding 
period  at  five  years  to  guarantee  that  a 
C  or  F  block  licensee  would  hold  and 
build  out  the  license  until  the  first 
construction  benchmark,  which 
currently  occurs  five  years  after  the  date 
of  licensing 

44   Discussion  We  propose  to  modify' 
our  transfer  requirements  to  correspond 
to  our  proposed  changes  in  the 
eligibility  requirements  and  to 
encourage  rapid  construction  of  C  and  F 
block  systems  Specifically,  we 
tentatively  conclude  that  C  and  F  block 
licenses  won  pursuant  to  open  bidding 
at  Auction  No.  35,  or  any  future  open 
auction  for  such  spectrum,  would  not  be 
subject  to  a  transfer  holding  rule.  For 
licenses  won  in  closed  bidding  in  any 
C  or  F  block  auction,  past  or  future,  we 
seek  comment  on  tying  the  holding 
period  to  completion  of  build-out 
requirements  Under  this  proposal,  a 
licensee  would  be  able  to  assign  or 
transfer  its  license  to  any  qualified 
entity,  entrepreneur  or  not.  upon  the 
licensee's  completion  of  its  first 
construction  benchmark,  whether  or  not 
it  takes  the  full  five  years  allowed  by 
our  rules.  In  this  way,  we  can  continue 
to  minimize  the  trafficking  of  C  and  F 
bl(5ck  licenses  won  pursuant  to  closed 
bidding,  while  enhancing  the  likelihood 
of  early  build-out  We  seek  comment  on 
these  proposals 

45.  Additionally,  we  seek  comment 
(m  whether  to  allow  some  further 
flexibility  for  incumbent  licensees  that 
may  not  have  fully  satisfied  their 
c:onstruction  requirements  for  all  their 
licenses  We  wish  to  examine  whether 
we  should,  under  c;ertain  circumstances, 
evaluate  a  licensee"s  compliance  with 
construction  requirements  on  a  s\  ^tem- 
wide  basis  For  example,  we  seek 
comment  on  whether  we  should  allow 
a  carrier  to  exchange  and  transfer 
licenses  if  the  carrier  can  demonstrate 
"substantial  service  "  throughout  its 
system,  rather  than  in  that  particular 
market.  We  also  seek  comment  on  any 
other  modifications  to  our  transfer 
restrictions  that  would  provide 
in(  umbent  licensees  with  the  fiexibility 
to  restructure  their  business  plans 
without  decreasing  their  incentive  to 
rapidly  construct  systems  and  place 
them  in  operation. 


G.  License  Cap 

46.  Background.  Section  24.710  of  the 
Commissions  rules  prohibits  an  auction 
applicant  from  winning  more  than  98  C 
and  F  block  licenses.  The  rule  requires 
an  applicant  that  is  the  high  bidder  for 
more  than  98  C  and  F  block  licenses  to 
withdraw  its  bids  for  a  sufficient 
number  of  licenses  to  comply  with  the 
98-license  limit.  The  limit  applies  only 
to  licenses  won  at  auction,  not  to  the 
total  number  of  licenses  that  may  be 
obtained  post  auction.  When  established 
in  1994.  the  license  cap  was  intended  to 
facilitate  a  fair  distribution  of  licenses 
within  the  two  blocks  by  preventing  an 
entity  from  winning  more  than 
approximately  10  percent  of  the  then- 
total  of  986  C  and  F  block  licenses. 

47  Discussion.  We  tentatively 
conclude  that  we  will  remove  §  24.710 
from  the  Commission's  rules.  In  1994, 
when  the  rule  was  implemented,  the 
Commission  anticipated  holding  only 
one  C  block  and  one  F  block  auction.  To 
date,  however,  four  C  and  F  block 
auctions  have  been  held,  with  the  fifth, 
Auction  No.  35.  scheduled  and  one  or 
more  additional  auctions  anticipated. 
Many  different  entrepreneurs  have  won 
C  and  F  block  licenses  at  auction,  and 
substantial  diversity  among  C  and  F 
block  licensees  continues  to  exist.  The 
Commission  has  achieved  its  initial 
objective  of  a  fair  distribution  C  and  F 
block  licenses.  Moreover,  our  proposal 
to  reconfigure  available  30  MHz  C  block 
licenses,  if  implemented,  would  create 
an  additional  186  C  block  licenses, 
while  adoption  of  our  proposal  to 
eliminate  the  eligibility  restrictions  for 
many  of  the  available  C  and  F  block 
licenses  would  significantly  enhance 
the  likelihood  that  these  licenses  would 
be  won  by  a  variety  of  entities. 
Accordingly,  we  seek  comment  on  this 
tentative  conclusion. 

H.  Spectrum  Cap 

48.  Background  The  CMRS  spectrum 
cap,  set  forth  in  §  20.6  of  the 
Commissions  rules,  limits  the  amount 
of  cellular,  broadband  PCS,  and  digital 
Specialized  Mobile  Radio  ("'SMR  ") 
spectrum  in  which  any  entity  may  have 
an  attributable  interest  in  any 
geographic  area.  As  discussed,  we 
received  petitions  from  three  parties 
that  request  that  the  Commission  waive, 
or  forbear  from  applying,  the  CMRS 
spectrum  cap  with  regard  to  any 
spectrum  awarded  in  the  upcoming  C 
and  F  blocks  auction. 

49.  Discussion.  We  tentatively 
conclude  that  we  should  not  grant  the 
petitions  seeking  waiver  of  or 
forbearance  from,  the  CMRS  spectrum 
cap  rules  and.  accordingly,  we  will 
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apply  the  cap  to  licenses  of  PCS  C  and 
F  block  spectrum  to  be  auctioned  in 
Auction  No.  35.  In  September  1999, 
after  extensive  analysis  of  spectrum 
allocation  and  competitive  market 
conditions,  we  determined  in  our 
Biennial  CMRS  Spectrum  Cap  Order 
that  the  CMRS  spectrum  cap,  with  some 
modification,  continued  to  be  a 
necessary  and  efficient  means  to 
promote  competition  and  protect  the 
public  interest.  Specifically,  we 
concluded  that  a  cap  on  this  spectrum 
serves  the  public  interest  by  promoting 
competition,  preventing  excessive 
concentration  of  licenses,  providing 
incentives  for  licensees  to  make  more 
efficient  use  of  their  spectrum, 
encouraging  innovation,  and  promoting 
dissemination  of  licenses  to  a  wide 
variety  of  applicants.  We  also  concluded 
that  the  "bright-line"  test  afforded  by 
the  CMRS  spectrum  cap  rule  efficiently 
promoted  regulatory  certainty  and 
regulatory  efficiency.  For  any  carrier 
with  a  demonstrable  need  for  additional 
spectrum  in  a  particular  geographic 
area,  we  established  and  clarified  a 
process  by  which  it  could  obtain  a 
waiver  of  the  spectrum  cap  rule. 

50.  On  the  basis  of  the  petitions  and 
the  record  filed  in  response,  we  propose 
not  to  revise  the  CMRS  spectrum  cap  in 
light  of  the  upcoming  auction  and  our 
proposed  rule  changes  described  herein. 
Since  its  inception  in  1994,  the  cap  on 
the  180  MHz  of  CMRS  spectnmi  (i.e.. 
cellular  A  and  B  blocks,  PCS  A  through 
F  blocks,  and  digital  SMR)  has  limited 
the  amount  of  spectrum  any  carrier 
could  aggregate  from  any  part  of  the 
CMRS  spectrum,  including  spectrum  in 
the  PCS  C  and  F  blocks,  so  as  to  ensure 
the  many  benefits  of  competition.  The 
pleadings  filed  in  connection  with  the 
upcoming  auction  contain  no  new 
material  information  regarding  the  costs 
and  benefits  of  the  spectrum  cap  and  do 
not  purport  to  make  a  waiver  showing 
under  the  standard  set  forth  in  the 
Biennial  CMRS  Spectrum  Cap  Order. 
See  1998  Biennial  Regulatory  Review. 
Report  and  Order  64  PR  54564  (October 
7.  1999).  Our  proposal  to  revise  the 
rules  pertaining  to  the  PCS  C  and  F 
block  spectrum  helps  ease  the  impact  of 
the  cap  in  this  auction,  and  thereby 
renders  cap  relief  unnecessary.  By 
proposing  to  divide  the  30  MHz  blocks 
of  C  block  spectrtun  into  10  MHz  blocks 
in  the  upcoming  auction,  we  would 
better  enable  carriers  to  obtain 
additional  spectrum  without  the  need  to 
exceed  the  CMRS  spectrum  cap.  Carriers 
currently  have  accumulated  spectnun 
up  to  the  CMRS  spectrum  cap  limits, 
either  the  general  45  MHz  cap  or  the  55 
MHz  cap  that  applies  to  rural  areas,  in 


only  a  few  locations.  With  regard  to  the 
C  and  F  block  spectrum  to  be  auctioned, 
in  every  market  almost  all  carriers  could 
obtain  additional  spectnun  in  blocks  of 
10  MHz  (or  15  MHz  where  applicable) 
and  still  comply  with  the  spectrum  cap 
without  any  need  for  disaggregation.  As 
discussed,  for  those  carriers  that  require 
more  than  45  MHz  of  spectrum  in  the 
near  term,  we  have  established  a  process 
for  granting  waiver  of  the  spectrum  cap. 
We  stated  that  we  would  consider 
granting  a  waiver  of  the  spectrum  cap  in 
a  particular  geographic  area  to  the 
extent  a  carrier  could  credibly 
demonstrate  that  the  spectrum  cap  was 
having  a  significantly  adverse  effect  on 
its  ability  to  provide  3G  or  other 
advanced  services.  We  also  note  that  our 
year  2000  biennial  review  of  the 
spectrum  cap  rule  commences  later  this 
year.  This  proceeding  will  provide  us 
another  opportunity  to  revisit,  in  a  more 
comprehensive  manner  than  the 
pleadings  before  us,  issues  pertaining  to 
the  CMRS  spectrum  cap  and  whether  it 
should  be  retained,  modified,  or 
eliminated.  We  seek  comment  on  our 
tentative  conclusion  to  retain  the  CMRS 
spectrum  cap  on  the  PCS  C  and  F  block 
spectrum  scheduled  for  auction. 

A'.  Conclusion 

51.  Based  on  the  foregoing,  we  seek 
comment  on  overall  changes  to  the  C 
and  F  block  rules  that  take  into  account 
our  competing  statutory  objectives  to 
manage  spectnmi  in  the  public  interest. 
We  conclude  that  this  Further  Notice 
will  provide  us  with  an  opportunity  to 
develop  a  record  on  the  specific 
proposals  to  open  eligibility  for  this 
spectrum  and  otherwise  revise  the  C 
and  F  block  rules  for  the  benefit  of 
consumers  and  the  economy. 

V.  Procedural  Matters 

A.  Ex  Parte  Rules — Permit-But-Disclose 
Proceeding 

52.  This  is  a  permit-but-disclose 
notice  and  comment  rulemaking 
proceeding.  Ex  parte  presentations  are 
permitted,  except  during  the  Sunshine 
Agenda  period,  provided  they  are 
disclosed  pursuant  to  the  Commission's 
rules.  See  generally  A7  CFR  1.1202. 
1.1203,  and  1.1206. 

B.  Regulatory  Flexibility  Act  Analysis 

53.  As  required  by  the  Regulatory 
Flexibility  Act  (RFA).  the  Commission 
has  prepared  an  Initial  Regulatory 
Flexibility  Analysis  (IRFA)  of  the 
possible  impact  on  small  entities  of  the 
proposals  and  tentative  conclusions  set 
forth  in  the  Further  Notice  in  WT 
Docket  No.  97-82.  Written  public 
comments  are  requested  on  the  IRFA. 


Comments  on  the  IRFA  must  have  a 
separate  and  distinct  heading 
designating  them  as  responses  to  the 
IRFA  and  must  be  filed  by  the  deadlines 
for  comments  on  the  Further  Notice.  In 
accordance  with  the  RFA.  the 
Commission  will  send  a  copy  of  this 
Further  Notice,  including  the  IRFA.  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration. 

C.  Paperwork  Reduction  Act  Analysis 

54.  This  Further  Notice  coniains 
neither  a  new  nor  a  modified 
information  collection. 

D.  Comment  Dates 

55.  Pursuant  to  §§1.415  and  1.419  of 
the  Commission's  rules,  interested 
parties  may  file  comments  on  or  before 
June  22.  2()00,  and  reply  comments  on 
or  before  June  30.  200o!  47  CFR  1.415. 
1.419.  Comments  may  be  filed  using  the 
Commission's  Electronic  Comment 
Filing  System  (ECFS)  or  by  filing  paper 
copies.  See  Electronic  Filing  of 
Documents  in  Rulemaking  Proceedings. 
63  FR  24121  (May  1.  1998). 

56.  Conunents  filed  through  ECFS 
may  be  sent  as  an  electronic  file  via  the 
Internet  to  http://w-w^\:fcc.gov/e-file/ 
ecfs.html.  Comments  filed  through  the 
ECFS  may  be  sent  as  an  electronic  file 
via  the  Internet  to  http://wH'Vi.fcc.gov/e- 
file /ecfs.html.  Generally,  only  one  copy 
of  an  electronic  submission  must  be 
filed;  however,  if  multiple  docket  or 
rulemaking  numbers  appear  in  the 
caption  of  this  proceeding,  commenters 
must  transmit  one  electronic  copy  of  the 
comments  to  each  docket  or  rulemaking 
number  referenced  in  the  caption.  When 
completing  the  transmittal  screen, 
commenters  should  include  their  full 
name.  Postal  Ser\-ice  mailing  address, 
and  the  applicable  docket  or  rulemaking 
number.  Parties  may  also  submit  an 
electronic  comment  by  Internet  e-mail. 
To  receive  filing  instructions  for  e-mail 
comments,  commenters  should  send  an 
e-mail  to  ecfs@fcc.gov.  and  should 
include  the  following  words  in  the  body 
of  the  message,  "get  form  <your  e-mail 
adclress>."  A  sample  form  and 
directions  will  be  sent  in  reply. 

57.  Parties  who  choose  to  file  by 
paper  must  file  an  original  and  four 
copies  of  each  filing.  If  participants 
want  each  Commissioner  to  receive  a 
personal  copy  of  their  comments,  an 
original  plus  nine  copies  must  be  filed. 
If  more  than  one  docket  or  rulemaking 
number  appears  in  the  caption  of  this 
proceeding,  commenters  must  submit 
two  additional  copies  for  each 
additional  docket  or  rulemaking 
number.  All  filings  must  be  sent  to  the 
Commission's  Secretar>',  Magalie  Roman 
Salas.  Office  of  the  Secretarx,  Federal 
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Communications  Commission.  445  12th 
Street.  SVV,  Room  T\V-A325, 
VVashingtt)n.  DC  20554  A  courtesy  copy 
should  be  delivered  to  Audrey  Bashkin, 
Auctions  and  industry  Analysis 
Division.  Wireless  Telecommunications 
Bureau.  Federal  C^ommunications 
(Commission.  445  12th  Street,  SW,  Room 
4A-665.  Washington.  DC  20554.  Parties 
should  reference  WT  Docket  No.  97-«2 
in  their  comments.  Pursuant  to 
§  1.1200(a)  of  the  (iommission's  rules, 
presentations  on  issues  in  this 
proceeding  will  he  prohibited  after  7 
p  m  .  lulv  12.  2000,  until  release  of  the 
Commission's  order  dealing  with  those 
issues.  47  CFR  1.1200(a)  and  1.1202(a). 
All  relevant  and  timely  comments  will 
be  considered  by  tht?  Commission  befon; 
final  action  is  taken  in  this  proceeding. 
Comments  and  reply  comments  will  b«' 
available  for  public  inspection  during 
regular  business  hours  in  the  FCC 
Reference  Information  Center  of  the 
Federal  Communications  Commission. 
445  12th  Street.  SW.  Washington.  DC 
20554 

E  Ordering  Clauses 

58  Authority  for  issuance  of  this 
Further  S'oticf  is  contained  in  sectiijns 
4(i),  309(r),  and  :}09{j)  of  the 
(Communications  Act  nf  l<).t4,  as 
amended,  47  U.S.C.  154(i),  30;Mr),  and 
Mm]]. 

Initial  Regulatory  Flexibility  Analysis 

5*)   .Xs  required  l)\  the  Regulatory 
Flexibilitv  Act  (KF.\),  the  ("ommission 
has  prepared  an  Initial  Regulatory 
Flexibilitv  Analysis  (IKFA)  of  the 
possible  econonu(  im[)ai:t  on  small 
entities  of  the  rule.s  pro[)osed  in  this 
Furlhrr  \(>ti(  f  in  WT  Docket  No.  97-82 
Written  public  conmients  are  requested 
on  the  IRFA  Comments  on  the  IRFA 
nuist  have  a  separate  ,ind  distint  t 
heading  designating  them  as  responses 
to  the  IKF.A  and  must  be  filed  by  the 
deadlines  for  conunents  on  the  Notice 
The  ( lommission  will  send  a  copy  of  the 
Further  Sotuf.  including  this  IKF.'\,  to 
the  Chief  (Counsel  for  Advocacy  of  the 
.Small  Business  Administration  ,See  5 
use  t)(),i(a| 

A   Nt^d  for.  and  Ohiectives,  of  the 
Pmposfd  Rulfs 

(iO  Section  .U)9(i)  of  the 
( ionununu  ations  ,'\(  t  directs  the 
( loiniiussion  to  disseiiun.itf  Ik  crises 
■iinong  .1  wide  variety  of  appli(  ants 
in<  biding  small  businesses  and  other 
designated  entities    ,S<'<  tioii  :U19())  ,iiso 
re(|uires  that  the  Coinmissioii  ensure  tlie 
development  lUid  rapid  deployment  of 
new  technologies,  proiiucts.  and 
services  for  the  b«'nefit  of  the  publir. 
and  re<  liver  for  the  public  <t  portion  of 


the  value  of  the  public  spectrum 
resource  made  available  for  commercial 
use.  T(»  date,  the  Commission  has 
received  numerous  requests  to  waive, 
modify,  or  eliminate  certain  of  the  C  and 
F  block  auction  and  service  rules  for  C 
and  F  block  broadband  Personal 
Communications  Services  (  "PCS") 
licenses.  As  discussed  more  fully  in 
section  E  of  this  IRFA.  infra,  fhe.se 
requests  seek,  among  other  things, 
modification  of  the  C  and  F  block 
entrepreneur  eligibility  requirements  for 
the  upcoming  C  and  F  block  auction, 
reconfiguration  of  available  30  MHz  C 
block  licenses,  and  adoption  of  an 
alternative  bidding  plan.  Upon 
consideration  of  these  numerous 
requests,  the  (Commission  has 
tentatively  concluded  that  it  is  in  the 
public  interest  to  revise  certain  aspects 
of  the  (C  and  F  block  rules.  This  Further 
S'oticf  sets  forth  the  (Commission's 
proposals  and  tentative  conclusions 
( joncerning  possible  revisions  to  the 
rules  governing  the  (C  and  F  block 
spec  trum.  The  Commission  believes  that 
this  Further  Satire  will  prf)vide  the 
(Commission  with  an  opportunity  to 
develop  a  record  on  the  specific 
proposals  to  open  eligibility  for  this 
spectrum  and  otherwise  revise  the  C 
and  F  block  rules  for  the  benefit  of 
consumers  and  the  economy  In 
.idiiition.  the  Commission  believes  that 
the  tentative  conclusions  and  proposals 
set  fcjrth  in  this  Further  Sotice  help 
meet  the  goals  and  objectives  of  section 
309()).  and  promote  competition  while 
maintaining  tht>  fair  and  efficient 
implementation  of  the  auctions 
program.  Accordingly,  the  Commission 
seeks  comment  on  all  proposals, 
alternatives,  tentative  conclusions,  and 
other  issues  described  in  the  Further 
\otii  e:  and  the  impact  that  such 
proposals,  alternativt^s.  tentative 
(  onclusions.  and  other  issues  may  have 
on  small  entities. 

B  Le^al  Busts 

til.  This  action  is  authorized  under 
.sections  4(i).  303(r).  and  309(j)  of  the 
Communications  Act  of  1934.  as 
amended.  47  U.S.C.  154(i).  303(r).  and 
309(1 ) 

(.'  Desi  npttnn  and  Estimate  (if  the 
Xumlier  ol  Small  Entities  to  Whu  h  the 
Proposed  flules  Will  Appiv 

t)2   The  KF.-\  directs  ageni  ies  to 
provide  a  description  of  and.  where 
feasible,  an  estimate  of  the  number  of 
small  entities  that  will  be  affiH:ted  by  the 
proposed  rules,  if  adopted  (Generally, 
the  RF.\  defines  the  term  "small  entity" 
as  b<iving  the  same  meaning  as  the  terms 
"small  business."  "small  organization.  " 
an<l    small  governmental  jurisdiction.  " 


The  term  "small  business"  has  the  same 
meaning  as  the  term  "small  business 
concern"  under  the  Small  Business  Act. 
unless  the  Commission  has  developed 
one  or  more  definitions  that  are 
appropriate  for  its  activities.  Under  the 
Small  Business  Act.  a  "small  business 
concern"  is  one  which:  (i)  Is 
independently  owned  and  operated:  (ii) 
is  not  dominant  in  its  field  of  operation; 
and  (iii)  meets  any  additional  criteria 
established  by  the  Small  Business 
Administration  (SBA).  A  small 
organization  is  generally  "any  not-for- 
profit  enterprise  which  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field   "  Nationwide,  as  of 
1992.  there  were  approximately  275.801 
small  organizations."  "Small 
governmental  jurisdiction"  generally 
means  "governments  of  cities,  counties, 
towns,  townships,  villages,  school 
districts,  or  special  districts,  with  a 
population  of  less  than  50,000.'"  As  of 
1992,  there  were  approximately  85.006 
local  governments  in  the  United  States. 
This  number  includes  38.978  counties, 
cities,  and  towns:  of  these.  37.566.  or  96 
percent,  have  populations  of  fewer  than 
50.000.  The  Census  Bureau  estimates 
that  this  ratio  is  approximately  accurate 
for  all  governmental  entities,  'thus,  of 
the  85.006  governmental  entities,  we 
estimate  that  81.600  (91  percent)  are 
small  entities. 

63.  The  possible  rule  changes 
described  in  the  Further  S'otice  affect  all 
small  entities  that  choose  to  participate 
in  the  upcoming  auction  of  C  and  F 
block  spectrum  and  other  future 
auctions  of  (C  and  F  bloc;k  spectrum, 
including  small  businesses  currently 
holding  C  and  F  block  licenses  and 
other  small  businesses  that  may  acquire 
licenses  through  the  auction.  The 
broadband  P(CS  spectrum  is  divided  into 
six  frequency  blocks  designated  A 
through  F.  and  the  Commission  has 
auctioned  licenses  in  each  block. 
Frequent:y  blocks  C  and  F  have  been 
designated  by  the  (Commission  as 
"entrepreneurs'  blocks,"  and 
participation  in  auctions  of  C  and  F 
block  licenses  is  limited  to  entities 
qualifying  under  the  (Commission's  rules 
as  entrepreneurs.  The  Commission's 
rules  define  an  entrepreneur  as  an 
entity,  together  with  its  affiliates,  having 
gross  revenues  of  less  than  Si  25  million 
and  total  assets  of  less  than  S500  million 
at  the  time  the  FC(C  Form  1 75 
application  is  filed.  For  blocks  (C  and  F. 
the  Commission  has  defined  ""small 
business"  as  a  firm,  together  with  its 
affiliates,  that  had  average  gross 
revenues  of  not  more  than  $40  million 
in  the  three  previous  calendar  years, 
and  "verv  small  business"  has  been 
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defined  as  an  entity  that,  together  with 
its  affiliates,  has  average  gross  revenues 
of  not  more  than  $15  million  for  the 
preceding  three  calendar  years.  These 
definitions  have  been  approved  by  the 
SBA. 

64.  On  May  6,  1996.  the  Commission 
concluded  the  first  broadband  PCS  C 
block  auction.  On  July  16.  1996,  the 
second  C  block  auction  closed.  On 
January'  14,  1997,  the  broadband  PCS  D, 
E,  and  F  block  auction  closed.  Ninety 
bidders  (prior  to  any  defaults  by 
winning  bidders)  won  493  C  block 
licenses  and  88  bidders  won  491  F  block 
licenses.  Small  businesses,  placing  high 
bids  in  these  C  and  F  block  auctions 
were  eligible  for  bidding  credits  and 
installment  payment  plans.  On  April  15, 

1999,  Auction  No.  22,  which  included 
347  C  and  F  block  licenses,  closed.  On 
January  12,  2000,  the  Wireless 
Telecommunications  Bureau  announced 
the  Commission's  intention  to  auction  C 
and  F  block  PCS  licenses  on  July  26. 

2000.  The  auction  is  currently 
scheduled  to  include  ninety-three  30 
MHz  C  block  licenses,  twenty-one  15 
MHz  C  block  licenses,  and  forty  10  MHz 
F  block  licenses.  For  purposes  of  our 
evaluations  and  conclusions  in  this 
IRFA.  we  assume  that  all  of  the  original 
90  C  block  broadband  PCS  licensees  and 
88  F  block  broadband  PCS  licensees,  a 
total  of  178  licensees  potentially 
affected  by  this  Further  Notice,  are  small 
entities.  In  addition  to  the  178  original 
small  business  licensees  that  may 
participate  in  the  auction  of  the  C  block 
licenses,  a  number  of  additional  small 
business  entities  may  seek  to  acquire 
licenses  through  auction;  thus,  these 
business  entities  would  be  affected  by 
these  rules. 

D.  Reporting.  Recordkeeping,  and  Other 
Compliance  Requirements 

65.  At  this  time,  the  Commission  does 
not  anticipate  the  imposition  of  new 
reporting,  recordkeeping,  or  other 
compliance  requirements  as  a  result  of 
this  Notice.  We  seek  comment  on  this 
tentative  conclusion.  Auction 
participants  will  need  to  follow  the 
standard  procedural  rules  used  for 
broadband  PCS  spectrum  auctions, 
including  application  and  payment 
rules. 

E.  Steps  Taken  to  Minimize  Significant 
Economic  Impact  on  Small  Entities,  and 
Significant  Alternatives  Considered 

66.  The  RFA  requires  an  agency  to 
describe  any  significant  alternatives  that 
it  has  considered  in  reaching  its 
proposed  approach,  which  may  include 
the  following  four  alternatives  (among 
others):  (i)  The  establishment  of 
differing  compliance  or  reporting 


requirements  or  timetables  that  take  into 
account  the  resources  available  to  small 
entities:  (ii)  the  clarification, 
consolidation,  or  simplification  of 
compliance  or  reporting  requirements 
under  the  rule  for  small  entities:  (iii)  the 
use  of  performance,  rather  than  design, 
standards;  and  (iv)  an  exemption  from 
coverage  of  the  rule,  or  any  part  thereof, 
for  small  entities.  5  U.S.C.  603. 

67.  The  Commission  tentatively 
concludes  that  it  is  in  the  public  interest 
to  revise  certain  aspects  of  the  C  and  F 
block  rules  to  encourage  participation 
by  small  businesses  while  at  the  same 
time  helping  to  ensure  the  best  use  of 
spectrum  through  the  competitive 
bidding  process. 

68.  Reconfigure  C  Block  Spectrum 
Size:  The  Commission  tentatively 
concludes  it  will  reconfigure  each  30 
MHz  C  block  license  available  in  future 
broadband  PCS  auctions  into  three  10 
MHz  C  block  licenses.  The  Commission 
believes  that  by  increasing  the  number 
of  available  licenses  through  this 
reconfiguration,  taken  together  with  the 
Commission's  proposals  to  lift  certain  of 
our  eligibility  requirements,  the 
Commission  will  promote  wider  auction 
participation  and  license  distribution  in 
accordance  with  the  goals  of  section 
309(j)  of  the  Communications  Act. 
Small  bidders  should  find  bidding  for 
10  MHz  licenses  more  affordable,  while 
large  bidders  should  enjoy  greater 
flexibility  in  tailoring  their  bidding  to 
their  business  plans  without  ruiming 
afoul  of  the  spectrum  cap.  The 
Commission  also  seeks  comment  on 
whether  a  different  configuration  would 
be  more  appropriate  to  provide 
meaningful  opportunities  for  potential 
bidders,  including  new  entrants  into 
particular  markets. 

69.  Eliminate  Eligibility  Restrictions 
for  Certain  Licenses  in  Tiers:  The 
Commission  proposes  to  remove  the 
entrepreneur  eligibility  restrictions  for 
some,  but  not  all,  licenses  available  in 
Auction  No.  35  and  in  future  C  and  F 
block  auctions.  Based  on  the  demand  for 
spectrum  to  satisfy  congestion,  new 
technology  and  competitive  needs,  the 
Commission  tentatively  concludes  that 

it  would  serve  the  public  interest  to 
make  some  additional  spectrum 
available  to  all  interested  bidders.  In 
light  of  the  Commission's  commitment 
to  providing  meaningful  opportunities 
for  entrepreneurs,  the  Commission  seeks 
comment  on  proposals  to  lift  the 
entrepreneur  eligibility  requirements  for 
some  of  the  licenses  available  in 
Auction  No.  35  and  future  auctions, 
which  vary  in  the  amount  of  spectrum 
that  would  remain  set-aside  according 
to  the  size  of  both  the  available  licenses 
and  the  markets.  The  Commission 


tentatively  concludes  that  it  will  divide 
BTAs  into  two  tiers  according  to 
population  size  of  the  BTA.  "Tier  1" 
would  comprise  BTAs  at  and  above  a 
2.5  million  population  threshold:  "Tier 
2"  would  comprise  BTAs  below  that 
population  threshold.  For  available  30 
MHz  C  block  licenses.  Jhe  Commission 
tentatively  concludes  to  allow  "open '" 
bidding  for  two  of  the  three  10  MHz  C 
block  licenses  in  Tier  1,  and  one  of  the 
three  10  MHz  C  block  licenses  in  Tier 
2.  The  Commission  also  seeks  comment 
on  whether  there  should  be  "open  " 
bidding  for  all  three  of  the  10  MHz 
licenses  in  Tier  1 ,  and  two  of  the  three 
in  Tier  2.  With  respect  to  available  F 
block  licenses,  the  Commission  seeks 
comment  on  eliminating  the  eligibility 
requirements,  or.  alternatively,  applying 
a  tiered  approach  or  retaining  the 
existing  eligibility  rules.  Finally,  the 
Commission  also  tentatively  concludes 
it  will  allow  "open"  bidding  for  all 
available  15  MHz  C  block  licenses, 
which  have  previously  been  auctioned 
but  not  sold.  These  alternatives  would 
affect  the  configuration  and  set-aside  of 
spectrum.  We  seek  comment  on  the 
impact  of  these  alternatives  on  small 
businesses. 

70.  Retain  Current  License  Grouping 
for  Bidding  in  Auction:  The  Commission 
tentatively  concludes  to  take  bids  on 
each  license  separately  in  Auction  No. 
35  on  a  simultaneous  multiple  round 
basis  as  the  Commission  has  previously 
done  in  the  past.  The  Commission 
believes  that  bidding  for  each  license 
separately  is  unlikely  to  preclude 
carriers  from  aggregating  licenses  on  a 
nationwide  or  regional  basis,  and  at  the 
same  time  will  provide  carriers  that 
have  intense  spectrum  needs  in  a 
particular  market  the  opportunity  to 
compete  for  licenses  as  well. 

71.  Grandfather  Exception:  The 
Commission  seeks  comment  on  whether 
the  grandfather  eligibility  exception 
should  be  revised  or  clarified.  The 
Commission  also  tentatively  concludes 
that  upon  the  merger  of  two  entities, 
each  of  which  is  eligible  for  the 

"grandfather"  exception,  the  exception 
extends  to  the  resulting  entity:  but  that, 
upon  the  merger  of  two  entities,  only 
one  of  which  is  eligible  for  the 
"grandfather"  exception,  the  exception 
does  not  extend  to  the  resulting  entity. 

72.  Revise  the  Bidding  Credits 
Available  for  Auction  .Vo.  35:  For  those 
licenses  that  are  not  subject  to  eligibility 
restrictions,  the  Commission  seeks 
comment  on  whether  to  increase 
bidding  credits  for  small  and  ver\'  small 
businesses,  and  consortia  thereof,  to  25 
and  40  percent,  respectively,  or  to  retain 
existing  bidding  credit  levels.  We  expect 
that  this  departure  from  previous 
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priMfdiirt'  will  prti\  nit-  >.in,)ll  businessus 
with  .1  II)t><iniIl^tlll  i)[)[Mirtuiiit\  to 
(.()iiipt>t(>  III  an  inn'u  iUK  tioii 

73   Altfr  tbr  Tninslt'r  Ht'iiiurfmfnts 
for  Crrttiiu  l.u  i-nsfs  Thf  ( iommissmn 
[irnpost's  ti)  inu(iit\  ihf  (iummisNidii's 
traiisffr  rt'i]iiiri'mt'iits  tci  ( orri'spdiid  to 
tht!  (Commission's  proposed  chan^t^s  m 
the  eligibility  rcquin'ments,  and  to 
encourage  rapid  constructiim  of  C;  and  V 
block  systems  Specifically,  the 
Commission  tentatively  concludes  th<it 
(]  and  V  block  licenses  won  pursuant  to 
open  bidding  at  Auction  No  '.\5,  or  any 
future  open  auction  for  such  spectrum, 
would  not  be  subject  to  a  transfer 
holding  rule.  For  lic:enses  won  in  closed 
bidding  in  any  ('.  or  F  block  autition.  the 
r,ommissi(ui  seeks  comment  on  a 
proposal  that  will  allow  a  licensee  to 
assign  or  transfer  its  license  to  any 
qualified  entity.  entrepr»?neur  or  not. 
upon  the  licensees  completion  of  its 
first  construction  benchmark,  whether 
or  not  it  takes  the  full  five  years  allowed 
by  the  rules.  The  Commission  also  seeks 
comment  on  whether  it  should  evaluate 
a  license«!'s  compliance  with 
construction  requirements  on  a  system- 
wide  basis. 

74.  ElnninatP  the  License  Cap:  The 
C^ommission  proposes  to  remove 
1^24.710  from  the  Commission's  rules 
which  prohibits  an  auction  applicant 
from  wiiming  more  than  98  C  and  F 
block  licenses.  When  this  rule  was 
established,  the  licen.se  cap  was 
intended  to  facilitate  a  fair  distribution 
of  licenses  within  the  (!  and  F  blocks 
The  (iommission  has  afhieved  this 
objective;  moreover,  the  (iommission's 
proposal  to  reconfigure  the  available  30 
MHz  f'  block  licenses  would  create 
additional  (.'.  block  licenses,  while  the 
Commission's  proposal  to  t'limiiiate  the 
eligibility  restrictions  would  increase 
the  (  hances  of  (^  and  F  block  lit  enses 
being  won  by  a  variety  of  entities. 

75   Hftdiii  thf  Spr(  tnini  Cup  The 
Commission  tentatively  concludes  that 
it  should  not  grant  the  petitions  seeking 
waiver  of.  or  forbearance  from,  the 
(!MKS  spe(  tnun  (  ap  rules  and. 
a( cordinglv.  it  would  .ippK  the 
spectrum  cap  to  licenses  of  PCS  C  anri 
F  block  spectrum  to  be  auctioned  in 
Au(  tion  .\5.  The  (iominission's  proposal 
to  revise  the  rules  per1<uning  to  the  P(  l.S 
C  and  F  block  spectrum  helps  ease  the 
impa(  t  of  the  cap  in  this  auction,  and 
thert'by  renders  cap  reli»'f  unnecessary 

71)   Sedion  ;J()M(i)  of  tbr 
Communi(.ations  Act  dire<:ts  the 
Commission  to  disseminate  licenses 
among  a  wide  variety  of  applicants, 
including  small  businesses  and  other 
designated  entities   .Section  30M(|)  also 
retiuires  that  the  Coinniission  ensure  the 
development  and  rapid  deployment  of 


new  technologies,  products,  and 
services  for  the  benefit  of  the  public, 
and  recover  for  the  publii  a  portion  of 
the  value  of  the  public:  spectrum 
resoiin  e  made  available  for  i  (immercial 
use  The  (Commission  believes  that  the 
proposals,  alternatives,  and  tentative 
cone  lusions  describeii  in  this  Notice 
promote  these  goals  while  maintaining 
the  f.ur  and  effi(  ient  execution  of  the 
au(  tions  program.  The  Commission, 
therefore,  seeks  comment  on  all  issues, 
proposals,  tentative  conclusions,  and 
alternatives  described  in  the  Notice,  and 
the  impact  they  may  have  on  small 
entities. 

F  Federal  Rules  That  Mav  Duplicate, 
(herlap,  or  Conflict  With  the  Proposed 
Rules 

77  None. 
List  of  Subjects  in  47  CFR  Part  24 

Communications  common  carriers. 
Personal  communications  services. 
Radio. 

FihIithI  Communications  Commission. 
William  F.  Caton, 

Deputy  Si'i  retan 

IKK  r)o(    (KV-UHHl  Fil.'ii  6-12-00:  8:45  am] 
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Announcement  of  Draft  Policy  for 
Evaluation  of  Conservation  Efforts 
When  Making  Listing  Decisions 

AGENCIES:  Fish  and  Wildlife  Service. 
Interior:  Natitmal  Marine  Fisheries 
Service.  NOAA.  Clommerce 
ACTION:  Announcement  of  draft  policy. 


summary:  We.  the  Fish  and  Wildlife 
SerxK  e  (FWS)  and  the  National  Marine 
I'isheries  Ser\ice  (NMFS)  (.Services), 
announce  a  draft  policy  for  the 
evaluation  of  conservation  efforts  when 
making  listing  decisions  under  the 
Fndangered  .Spet  ies  Act  of  1973.  as 
amended  (.Act)   While  the  Act  requires 
us  to  consider  all  conservation  efforts 
being  made  to  protect  a  species,  the 
poll!  y  identifies  criteria  we  will  use  in 
determining  whether  formalized 
conser\ation  efforts  contribute  to 


making  listing  a  species  as  threatened  or 
endangered  unnecessary.  The  policy 
apfilies  to  conservation  efforts  identified 
in  conservation  agreements, 
conservation  plans,  management  plans, 
or  similar  documents  developed  by 
Federal  agencies.  State  and  local 
governments.  Tribal  governments, 
businesses,  organizations,  and 
individuals. 

DATES:  Send  your  comments  on  the  draft 
policy  to  us  (see  ADDRESSES  section)  by 
August  14.  2000. 

ADDRESSES:  Send  your  comments  on  the 
draft  policy  to  the  Chief,  Division  of 
Endangered  Species.  U.S.  Fish  and. 
Wildlife  Ser\'ice.  1849  C  Street,  N.W.. 
(MS-420  ARLSCi).  Washington.  DC 
20240, or  to 

FW9_FWE  DTEFR@fws.gov.  You  may 
examine  the  comments  we  receive  bv 
appointment  during  normal  business 
hours  in  Room  420,  Arlington  Square 
Building.  4401  North  Fairfax  Drive. 
Arlington.  Virginia. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Gloman,  Chief.  Division  of 
Endangered  Species.  U.S.  Fish  and 
Wildlife  Service  at  the  above  address, 
telephone  703/358-2171  or  facsimile 
703/358-1735.  or  Wanda  Cain.  Chief, 
Endangered  Species  Division,  National 
Marine  Fisheries  Service.  1315  East- 
West  Highway,  13th  Floor.  Silver 
Spring.  Maryland  20910,  telephone  301/ 
71,3-1401  or  facsimile  301/713-0376. 
SUPPLEMENTARY  INFORMATION:     ■ 

Draft  Policy 

Policy  Purpose 

We  have  proposed  this  policy  in  order 
to  ensure  consistent  and  adequate 
evaluation  of  formalized  conservation 
efforts  (conservation  efforts  identified  in 
conservation  agreements,  conservation 
plans,  management  plans,  and  similar 
documents)  when  making  listing 
decisions  under  the  Act.  We  have  also 
proposed  this  policy  to  facilitate  the 
development  of  conservation  efforts  that 
sufficiently  improve  a  species'  status  so 
as  to  make  listing  the  species  as 
threatened  or  endangered  unnecessary. 

Policy  Scope 

This  policy  applies  to  our  evaluation 
of  all  formalized  conservation  efforts 
when  making  listing  decisions  for 
species  not  listed,  including  findings  on 
petitions  to  list  species  and  decisions  on 
whether  to  assign  candidate  status,  to 
remove  candidate  status,  to  issue 
proposed  listing  rules,  and  to  finalize  or 
withdraw  proposed  listing  rules.  This 
policy  applies  to  formal  conservation 
efforts  developed  with  or  without  a 
specific  intent  to  influence  a  listing 
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decision  and  with  or  without  the 
involvement  of  the  Services.  This  policy 
identifies  criteria  we  will  use  to 
evaluate  the  certainty  of  implementation 
and  effectiveness  of  formalized 
conservation  efforts  that  have  not  yet 
been  implemented  or  have  been  recently 
implemented  and  have  not  yet 
demonstrated  effectiveness  at  the  time 
of  a  listing  decision.  The  criteria  will  be 
used  to  determine  whether  a  formalized 
conservation  effort  contributes  to 
making  listing  a  species  unnecessary  or 
contributes  to  forming  a  basis  for  listing 
a  species  as  threatened  rather  than 
endangered. 

In  many  cases,  conservation  efforts 
affecting  a  particular  species  will  have 
been  implemented  emd  will  have  shown 
results  well  before  the  time  of  a  listing 
decision.  In  those  cases,  development  of 
an  agreement  or  plan,  and  an  evaluation 
of  its  certainty  of  implementation  and 
effectiveness,  would  not  be  necessary, 
because  the  results  of  the  implemented 
conservation  efforts  will  be  considered 
when  we  make  a  listing  decision. 

The  policy  does  not  provide  guidance 
for  determining  the  level  of 
conservation  or  the  types  of 
conservation  efforts  needed  to  make 
listing  uimecessary.  Also,  the  policy 
does  not  provide  guidance  for 
determining  when  parties  should  enter 
into  agreements  or  when  a  conservation 
effort  should  be  included  in  an 
agreement  or  plan.  The  policy  provides 
guidance  only  for  evaluating  the 
certainty  of  implementation  and 
effectiveness  of  formalized  conservation 
efforts.  Although  the  certainty  of 
implementation  and  effectiveness  of  a 
conservation  effort  may  be  considered 
in  determining  the  appropriateness  of 
including  the  effort  in  an  agreement  or 
plan,  no  particular  level  of  certainty 
must  be  provided  in  order  to  include  the 
effort  in  an  agreement  or  plan. 

Definitions 

"Adaptive  management  is  the  process 
of  monitoring  the  results  of 
implemented  conservation  efforts,  then 
adjusting  those  efforts  according  to  what 
was  learned. 

'Agreements  and  plans"  include 
conservation  agreements,  conservation 
plans,  management  plans,  or  similar 
documents  approved  by  Federal 
agencies.  State  and  local  governments. 
Tribal  governments,  businesses, 
organizations,  or  individuals. 

"Candidate  species,"  as  defined  by 
regulations  at  50  CFR  424.02(b),  means 
any  species  being  considered  for  listing 
as  an  endangered  or  a  threatened 
species,  but  not  yet  the  subject  of  a 
proposed  rule.  However,  the  FWS 
includes  as  candidate  species  those 


species  for  which  the  FWS  has 
sufficient  information  on  file  relative  to 
status  and  threats  to  support  issuance  of 
proposed  listing  rules.  The  NMFS 
includes  as  candidate  species  those 
species  for  which  it  has  information 
indicating  that  listing  may  be  warranted 
but  for  which  sufficient  information  to 
support  actual  proposed  listing  rules 
may  be  lacking.  The  term  "candidate 
species"  used  in  this  policy  refers  to 
those  species  designated  as  candidates 
by  either  of  the  Services. 

"Conservation  efforts,"  for  the 
purpose  of  this  policy,  are  specific 
actions,  activities,  or  programs  designed 
to  eliminate  or  reduce  threats  or 
otherwise  improve  the  status  of  a 
species.  Conservation  efforts  may 
involve  restoration,  enhancement, 
maintenance,  or  protection  of  habitat; 
reduction  of  mortality  or  injury;  or  other 
beneficial  actions. 

"Formalized  conservation  efforts  "  are 
conservation  efforts  identified  in  a 
conservation  agreement,  conservation 
plan,  management  plan,  or  similar 
dociunent. 

Authority 

Section  4(a)(1)  of  the  Endangered 
Species  Act  of  1973,  as  amended  (16 
U.S.C.  1533(a)(1)),  states  that  we  must 
determine  whether  a  species  is 
threatened  or  endangered  because  of 
any  of  the  following  five  factors: 

(A)  The  present  or  threatened 
destruction,  modification,  or 
curtailment  of  its  habitat  or  range; 

(B)  Overutilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes; 

(C)  Disease  or  prcdation; 

(D)  The  inadequacy  of  existing 
regulatory  mechanisms;  and 

(E)  Other  natural  or  manmade  factors 
affecting  its  continued  existence. 

Although  this  language  focuses  on 
impacts  negatively  affecting  a  species, 
section  4(b)(1)(A)  requires  us  also  to 
"tak[e)  into  account  those  efforts,  if  any, 
being  made  by  any  State  or  foreign 
nation,  or  any  political  subdivision  of  a 
State  or  foreign  nation,  to  protect  such 
species,  whether  by  predator  control, 
protection  of  habitat  and  food  supply,  or 
other  conservation  practices,  within  any 
cirea  under  its  jurisdiction,  or  on  the 
high  seas,"  Read  together,  sections 
4(a)(1)  and  4(b)(1)(A)  and  our 
regulations  at  50  CFR  section  424.11(f) 
require  us  to  consider  any  State  or  local 
laws,  regulations,  ordinances,  programs, 
or  other  specific  conservation  measures 
that  either  positively  or  negatively  affect 
a  species'  status  (i.e..  efforts  that  create, 
exacerbate,  reduce,  or  remove  threats 
identified  through  the  section  4(a)(1) 
analysis).  The  manner  in  which  the 


section  4(a)(1)  factors  are  framed 
supports  this  conclusion.  Factor  (D)  for 
example — "the  inadequacy  of  existing 
regulatory  mechanisms" — indicates  that 
we  might  find  existing  regulatorx' 
mechanisms  adequate  to  justify  a 
determination  not  to  list  a  species. 

In  addition,  we  construe  the  analysis 
required  under  section  4(a)(1).  in 
conjunction  with  the  directive  in 
section  4(b)(1)(A).  to  authorize  and 
require  us  to  consider  whether  the 
actions  of  any  other  entity,  in  addition 
to  actions  of  State  governments,  create, 
exacerbate,  reduce,  or  remove  threats  to 
the  species.  Factor  (E)  in  particular 
— any  "manmade  factors  affecting  [the 
species']  continued  existence" — 
requires  us  to  consider  the  pertinent 
laws,  regulations,  programs,  and  other 
specific  actions  of  any  entity  that  either 
positively  or  negatively  affect  the 
species.  "Thus,  the  analysis  outlined  in 
section  4  requires  us  to  consider  any 
conservation  efforts  by  State  or  local 
governments.  Tribal  governments. 
Federal  agencies,  businesses, 
organizations,  or  individuals  that 
positively  affect  the  species'  status. 

Conservation  efforts  are  often 
informal,  such  as  when  a  property 
owner  implements  conservation 
measures  for  a  species  simply  because 
of  concern  for  the  species  or  interest  in 
protecting  its  habitat,  and  without  any 
specific  intent  to  affect  a  listing 
decision.  Conservation  efforts  are  also 
often  formalized  in  conserxation 
agreements,  conservation  plans, 
management  plans,  or  similar 
documents.  The  development  and 
implementation  of  such  agreements  and 
plans  have  been  an  effective  mechanism 
for  conserving  declining  species  and 
have,  in  some  instances,  made  listing 
uiuiecessary.  These  efforts  are 
consistent  with  the  Act's  finding  that 
"encouraging  the  States  and  other 
interested  parties  *   *   *  to  develop  and 
maintain  conservation  programs.  *   *   * 
is  a  kev  *   *   *  to  better  safeguarding,  for 
the  benefit  of  all  citizens,  the  Nation's 
heritage  in  fish,  wildlife,  and  plants'  (16 
U.S.C.  1531  (a)(5)). 

In  some  situations,  the  listing  process 
may  be  under  way,  and  formalized 
conservation  efforts  have  yet  to  be 
implemented.  We  may  determine  that  a 
formalized  conservation  effort  that  has 
not  yet  been  implemented  reduces  or 
removes  a  threat  to  a  species  when  we 
have  sufficient  certainty  that  it  will  be 
implemented  and  effective. 

Deciding  or  determining  whether  a 
species  meets  the  definition  of 
threatened  or  endangered  requires  us  to 
make  a  prediction  about  the  future 
persistence  of  a  species.  Central  to  this 
concept  is  a  prediction  of  future 
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conditions,  including  consideration  of 
future  negafivn  t'fft'cts  of  anti(:ipato(i 
human  a(  tions  VV»'  cannot  protect 
specie's  without  taking  into  account 
fufurt'  threats  that  have  a  hi^h 
likelihooti  of  affecting;  a  spt'<:ies  The 
Act  dons  not  reijuirt-  that,  and  sptM:it)s 
conservation  wouKl  be  compromised  if. 
we  wait  until  a  threat  is  actuallv 
harming  individuals  before  we  list  the 
species  as  threatened  or  endangered. 
Similarly,  the  magnitude  and/or  severity 
of  a  threat  may  be  reduced  as  a  result 
of  future  positive  human  actions 
(]ommnn  to  the  consideration  of  both 
the  effects  of  future  negative  human 
actions  and  the  effects  of  future  positive 
human  actions  is  a  determination  of  the 
certainty  that  the  actions  will  occur  and 
that  their  effects  on  the  spet:ies  will  be 
realized.  We  therefore  consider  both 
future  negative  and  future  positive 
human  impacts  when  assessing  the 
status  of  the  spt?cies. 

For  example,  if  a  State  recently 
instituted  a  prt)gram  to  eliminate 
collection  of  a  reptile  being  considered 
for  listing,  we  must  assess  the  predicted 
consequences  of  this  program  on  the 
status  of  the  spet;ies.  For  those  parts  of 
the  program  recently  instituted,  a  re<:ord 
to  determine  the  effect  on  the  species 
may  not  yet  exist  Therefore,  we  must 
base  an  assessment  of  the  adequacy  of 
the  program  on  predicted  compliance 
and  effects.  Such  an  assessment  would 
reasonably  include  an  evaluation  of  the 
State's  ability  to  enforce  new 
regulations,  educate  the  public,  monitor 
compliance,  and  monitor  the  effects  of 
the  program  on  the  spB<:ies.  We  would 
determine  that  the  program  reduces  the 
threat  of  overutilization  of  the  spe<:ies 
through  collecting  if  we  found  sufficient 
certainty  that  the  program  would  be 
implemented  and  effective. 

The  language  of  the  Act  supports  this 
approach.  The  definitions  for  both 
"endangered  species"  and  "threatened 
species  '  c:onnote  future  status,  which 
indicates  that  consideration  of  whether 
a  species  should  be  listed  d(!pends  in 
part  on  identification  and  evaluation  of 
future  actions  that  will  reduce  or 
remove,  as  well  as  create  or  exacerbate, 
threats  to  the  spt'cies.  In  addition,  the 
first  factor  in  section  4(a)(1) — the 
present  or  threatened  destruction, 
modification,  or  c:urtailment  of  (the 
species']  habitat  or  range — explicitiv 
requires  us  to  analyze  both  current 
actions  affecting  a  spe<:ies'  habitat  or 
range  and  those  actions  that  are 
sufficiently  certain  to  occur  m  the  future 
and  affect  a  species'  habitat  or  range 
Fiowever.  future  actions  by  Federal 
agencies,  States.  Tribes,  and  private 
entities  that  i:reate.  exacerbate,  reduce, 
or  remove  threats  are  not  limited  to 


.ictions  affecting  a  species'  habitat  or 
range  Congress  did  not  intend  for  us  to 
consider  current  and  future  actions 
affecting  a  species'  habitat  or  range,  yet 
ignore  future  actions  that  will  influence 
overutilization,  disease,  predation, 
regulatory  mechanisms,  or  other  natural 
or  manmade  factors  Therefore,  we 
construe  Cuingress'  intent,  as  reflected 
by  the  language  of  the  Act.  to  require  us 
to  consider  both  current  actions  that  are 
affecting  a  species'  status  and 
suffii:iently  certain  future  actions — 
either  positive  or  negative — that  will 
affect  habitat,  range,  overutilization, 
disease,  predation.  regulatory 
mechanisms,  or  other  natural  or 
manmade  factors. 

The  consideration  of  both  positive 
and  negative  effects  of  human  actions  in 
making  a  prediction  about  the  future 
persistence  of  a  species  also  requires 
consideration  of  voluntary  human 
actions.  The  threats  to  species  that  lead 
to  listing  as  threatened  or  endangered 
are  often  the  result  of  voluntary  human 
actions.  For  example,  decisions  to 
develop  property,  harvest  timber,  or 
otherwise  use  or  manage  land  or  other 
natural  resources  in  ways  that  pose  a 
threat  to  a  spec:ies  are  typically 
voluntary,  as  opposed  to  mandatory, 
actions.  We  must  factor  the  effects  of 
these  voluntary  detrimental  actions  into 
our  assessment.  Similarly,  decisions  to 
forego  development  or  other  changes  in 
land  use  or  management  that  would 
pose  a  threat  to  a  species,  as  well  as 
decisions  to  initiate  conservation  efforts 
that  will  have  a  positive  effect  on  the 
species,  are  often  voluntary,  as  opposed 
to  mandatory',  actions.  Voluntary' 
beneficial  actions,  whether  initiated 
independently  or  through  participation 
in  a  formalized  conservation  effort,  must 
also  be  factored  into  our  assessment. 

For  example,  a  State  could  have  a 
voluntary  incentive  program  for 
protection  and  restoration  of  riparian 
habitat  that  includes  providing 
technif:al  and  financial  assistance  for 
fencing  to  exclude  livestock.  To  assess 
the  effectiveness  of  this  voluntary' 
program,  we  would  evaluate  the  level  of 
participation  (e^..  number  of 
participating  landowners  or  number  of 
stream-miles  fenced),  the  length  of  the 
commitment  by  landowners,  and  effects 
of  the  program  on  the  species.  We 
would  determine  that  the  program 
.■educ;es  the  threat  of  habitat  loss  and 
degradation  if  we  find  sufficient 
certainty  that  the  program  is  effective. 

Evaluation  Criteria 

(ionservation  agreements, 
conservation  plans,  management  plans, 
and  similar  documents  generally 
identif\'  numerous  conservation  efforts 


[i.e..  actions,  activities,  or  programs)  to 
benefit  the  species.  In  determining 
whether  a  formalized  conservation  effort 
contributes  to  making  listing  a  spec:ies 
as  threatened  or  endangered 
unnecessary'  or  contributes  to  forming  a 
basis  for  listing  as  threatened  rather 
than  endangered,  we  must  evaluate 
whether  the  conservation  effort  affects 
the  status  of  the  species.  Two  factors  are 
key  in  that  evaluation:  (1)  For  those 
efforts  yet  to  be  implemented,  the 
certainty  that  the  conservation  effort 
will  be  implemented  and  (2)  the 
certainty  that  the  conservation  effort 
will  be  effective.  Because  the  certainty 
of  implementation  and  effectiveness  of 
formalized  conservation  efforts  may 
vary,  we  will  evaluate  each  effort 
individually.  In  order  for  us  to 
determine  that  a  formalized 
conservation  effort  contributes  to 
making  listing  a  species  unnecessary'  or 
contributes  to  forming  a  basis  for  listing 
a  species  as  threatened  rather  than 
endangered,  the  conservation  effort 
must  meet  the  following  criteria. 

A.  The  certainty  that  the  conservation 
effort  will  be  implemented: 

1.  The  conservation  effort;  the 
pajrty(ies)  to  the  agreement  or  plan  that 
will  implement  the  effort;  and  the 
staffing,  funding  level,  funding  source, 
and  other  resources  necessar>'  to 
implement  the  effort  are  identified. 

2.  The  authority  of  the  party(ies)  to 
the  agreement  or  plan  to  implement  the 
conservation  effort  and  the  legal 
procedural  requirements  necessary  to 
implement  the  effort  are  described. 

3.  Authorizations  (e.g.,  permits, 
landowner  permission)  necessary'  to 
implement  the  conservation  effort  are 
identified,  and  a  high  level  of  certainty 
that  the  party(ies)  to  the  agreement  or 
plan  that  will  implement  the  effort  will 
obtain  these  authorizations  is  provided. 

4.  The  level  of  voluntary  participation 
(e.g  ,  by  private  landowners)  necessary 
to  implement  the  conservation  effort  is 
identified,  and  a  high  level  of  certainty 
that  the  party (ies)  to  the  agreement  or 
plan  that  will  implement  the 
conservation  effort  will  obtain  that  level 
of  voluntary'  participation  is  provided 
[eg.,  an  explanation  of  why  incentives 
to  be  provided  are  expected  to  result  in 
the  necessary  level  of  voluntary 
participation). 

5  All  regulatory'  mechanisms  (e.g.. 
laws,  regulations,  ordinances)  necessary 
to  implement  the  conservation  effort  are 
in  place. 

6.  A  high  level  of  certainty  that  the 
party{ies)  to  the  agreement  or  plan  that 
will  implement  the  conservation  effort 
will  obtain  the  necessary'  funding  is 
provided. 
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7.  An  implementation  schedule 
(including  completion  dates)  for  the 
conservation  effort  is  provided. 

8.  The  conservation  agreement  or  plan 
that  includes  the  conservation  effort  is 
approved  by  all  parties  to  the  agreement 
or  plan. 

B.  The  certainty  that  the  conservation 
effort  will  be  effective: 

1.  The  nature  and  extent  of  threats 
being  addressed  by  the  conservation 
effort  are  described. 

2.  Explicit  objectives  for  the 
conservation  effort  and  dates  for 
achieving  them  are  stated. 

3.  The  steps  necessary  to  implement 
the  conservation  effort  are  identified, 

4.  Quantifiable,  scientifically  valid 
parameters  that  will  demonstrate 
achievement  of  objectives,  and 
standards  for  these  parameters  by  which 
progress  will  be  measured,  are 
identified. 

5.  Provisions  for  monitoring  and 
reporting  progress  on  implementation 
(based  on  compliance  with  the 
implementation  schedule)  and 
effectiveness  (based  on  evaluation  of 
quantifiable  parameters)  of  the 
conservation  effort  are  provided. 

6.  Principles  of  adaptive  management 
are  incorporated. 

These  criteria  should  not  be 
considered  comprehensive  evaluation 
criteria.  The  certainty  of 
implementation  and  effectiveness  of  a 
formalized  conservation  effort  may  also 
depend  on  species-specific,  habitat- 
specific,  location-specific,  and  action- 
specific  factors.  We  will  consider  all 
appropriate  factors  in  evaluating 
formalized  conservation  efforts.  The 
specific  circumstances  will  also 
determine  the  amount  of  information 
necessar>'  to  satisfy  these  criteria. 

In  addition,  we  will  consider  the 
estimated  length  of  time  that  it  will  take 
for  a  formalized  conservation  effort  to 
remove  or  reduce  threats  to  the  species. 
In  some  cases,  the  nature,  severity,  and/ 
or  imminence  of  threats  to  a  species 
may  be  such  that  a  conservation  effort 
caimot  be  expected  to  remove  or  reduce 
threats  quickly  enough  to  make  listing 
unnecessary. 

An  agreement  or  plan  may  contain 
numerous  conservation  efforts,  not  all  of 
which  are  sufficiently  certain  to  be 
implemented  and  effective.  Those 
conservation  efforts  that  are  not 
sufficiently  certain  to  be  implemented 
and  effective  cannot  contribute  to  a 
determination  that  listing  is 
unnecessary  or  a  determination  to  list  as 
threatened  rather  than  endangered.  To 
determine  that  a  formalized 
conservation  effort  contributes  to 
making  listing  a  species  as  threatened  or 
endangered  unnecessary,  or  contributes 


to  forming  a  basis  for  listing  as 
threatened  rather  than  endangered,  we 
must  find  that  the  conservation  effort  is 
sufficiently  certain  to  be  implemented 
and  effective  so  as  to  contribute  to  the 
elimination  or  adequate  reduction  of 
one  or  more  threats  to  the  species 
identified  through  the  section  4(a)(1) 
analysis.  The  elimination  or  adequate 
reduction  of  section  4(a)(1)  threats  may 
lead  to  a  determination  that  the  species 
does  not  meet  the  definition  of 
threatened  or  endangered,  or  is 
threatened  rather  than  endangered. 

Additional  Considerations 

Federal  agencies.  State  and  local 
goverrunents.  Tribal  governments, 
businesses,  organizations,  or  individuals 
contemplating  development  of  an 
agreement  or  plan  should  be  aware  that, 
because  the  Act  mandates  specific 
timeframes  for  making  listing  decisions, 
we  cannot  delay  the  listing  process  to 
allow  additional  time  to  complete  the 
development  of  an  agreement  or  plan. 
Nevertheless,  we  encourage  the 
development  of  agreements  and  plans 
even  if  they  will  not  be  completed  prior 
to  a  final  listing  decision.  Such  an 
agreement  or  plan  could  serve  as  the 
foundation  for  a  special  rule  under 
section  4(d)  of  the  Act,  which  would 
establish  only  those  prohibitions 
necessary  for  the  conservation  of  a 
threatened  species,  or  for  a  recovery* 
plan,  and  could  lead  to  earlier  recovery 
and  delisting. 

In  addition,  we  encourage  the 
development  of  agreements  or  plans 
even  if  they  do  not  meet  the  criteria 
listed  in  this  policy.  We  hope  that 
efforts  contained  in  such  plans  would 
be  implemented  by  the  time  we  must 
make  a  listing  decision.  If  efforts  have 
been,  or  will  be,  implemented  by  the 
time  we  must  make  a  listing  decision, 
there  is  no  need  to  provide  certainty  of 
implementation.  However,  prior  to 
making  a  listing  decision,  we  would 
evaluate  the  certainty  of  effectiveness  of 
any  newly  implemented  efforts. 

If  we  make  a  decision  not  to  list  a 
species  or  to  list  the  species  as 
threatened  rather  than  endangered 
based  in  part  on  the  contributions  of  a 
formalized  conservation  effort,  we  will 
monitor  the  status  of  the  species  and  the 
progress  in  implementation  of  the 
conservation  effort.  If  there  is  (1)  A 
failure  to  implement  the  conservation 
effort  in  accordance  with  the 
implementation  schedule;  (2)  a  fciilure 
to  achieve  objectives;  or  (3)  a  failure  to 
modify  the  conservation  effort  to 
adequately  address  an  increase  in  the 
severity  of  a  threat,  we  will  reevaluate 
the  status  of  the  species  and  consider 
whether  initiating  the  listing  process  is 


necessary.  Initiating  the  listing  process 
may  consist  of  designating  the  species 
as  a  candidate  species  and  assigning  a 
listing  priority,  issuing  a  proposed  njle 
to  list,  issuing  a  proposed  rule  to 
reclassify',  or  issuing  an  emergency 
listing  rule. 

Public  Comments  Solicited 

We  request  comments  on  four  aspects 
of  this  notice:  (1)  The  content  of  the 
draft  policy:  (2)  other  related  issues:  (3) 
the  clarity  of  this  notice;  and  (4)  the 
collection  of  information  from  the 
public  expected  to  be  associated  with 
preparation  and  submission  of 
conservation  agreements  and  plans  and 
with  monitoring  and  reporting  the 
implementation  progress  and 
effectiveness  of  conservation  efforts, 
which  requires  Office  of  Management 
and  Budget  (OMB)  approval  under  the 
Paperwork  Reduction  Act. 

Comments  on  the  Content  of  the  Draft 
Policy 

We  solicit  your  comments  on  the 
content  of  this  draft  policy.  We  are 
especially  interested  in  your  comments 
on  the  criteria  that  we  will  use  to 
evaluate  the  certainty  that  a  formalized 
conservation  effort  will  be 
implemented.  For  example,  must  all 
regulatory'  mechanisms  (e.g..  laws, 
regulations,  ordinances)  necessary-  to 
implement  a  conservation  effort  actually 
be  in  place  in  order  for  us  to  determine 
that  the  effort  contributes  to  making 
listing  a  species  unnecessary  or 
contributes  to  forming  a  basis  for  listing 
a  species  as  threatened  rather  than 
endangered?  Or  is  it  sufficient  that  the 
conservation  effort  include  a  high  level 
of  certainty  that  the  regulatory 
mechanisms  will  be  adopted  by  a 
specified  date?  Similarly,  should 
funding,  authorizations,  and  voluntary' 
participation  be  in  place  at  the  time  a 
conservation  effort  is  evaluated,  or  is  it 
sufficient  that  the  conservation  effort 
include  a  high  level  of  certainty  that 
they  be  in  place  by  a  specified  date?  In 
addition,  how  might  an  entity 
demonstrate  a  high  level  of  certainty  of 
implementation  of  a  conservation  effort? 
In  determining  a  final  action  on  this 
draft  policy,  we  will  take  into 
consideration  all  comments  we  receive 
during  the  comment  period. 

Comments  on  Other  Related  Issues 

Also,  we  are  interested  in  your 
comments  on  the  timing  of  the 
development  of  conservation 
agreements  or  plans.  We  encourage 
early  development  of  conservation 
agreements  or  plans,  prior  to  the  need 
to  propose  a  species  for  listing,  such  as 
at  or  before  the  time  a  species  is  placed 
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nti  ihf  i:,in(ii(latf  list   However, 
.i^rt'fiin'tits  tir  plans  oftfii  havt"  bt>»Mi 
iiiitiatt>(i  or  a(  (I'U'ratt'il  whfii  one  of  th<» 
,S»'rvi(  es  has  prnposod  to  list  a  spw  it-s. 
Listing  proposals  ^(•iierallv  provuli'  a 
HO-day  lonunciit  pt-riod   At  the  latest, 
we  should  receive  conservation 
agreements  or  plans  before  the  end  of 
the  comment  period  in  order  to  he 
considered  in  a  final  listing  decision 
Beginning  development  of  a 
conservation  agreemi^nt  or  plan  after  the 
species  is  proposed  for  listing  generallv 
does  not  allow  mui:h  time  for 
implementation  of  any  new 
conservation  efforts  identified  as 
necessary  in  an  agreement  or  plan   In 
that  case,  we  must  rely  on  our  analysis 
of  the  certainty  of  implementation  and 
effectiveness  of  those  proposed  efforts 
when  making  a  listing  decision.  We 
hope  that,  by  identifying  specific 
criteria  for  evaluation  of  conservation 
efforts,  this  policy  will  encourage  earlier 
development  of  conservation  efforts 
such  that  many  of  the  identified 
conservation  efforts  will  be 
implemented  by  the  time  a  final  listing 
decision  is  made.  Are  there  other  ways 
to  encourage  earlier  development  of 
conservation  efforts? 

Clarity  of  the  Policy 

Executive  Order  12866  requires 
agencies  to  write  regulations  that  are 
easy  to  understand.  We  invite  your 
comments  on  how  to  make  this  policy 
easier  to  understand,  including  answers 
to  the  following  questions:  (1)  Is  the 
disc:ussion  in  the  "Supplementary 
Information"  section  of  the  preamble 
helpful  in  understanding  the  policy'  (2) 
Does  the  policy  i;ontain  technical 
language  or  jargon  that  interferes  with 
its  clarity'  (3)  Does  the  format  of  the 
policy  (grouping  and  order  of  sections, 
use  of  headings,  paragraphing,  etc.)  aid 
or  reduce  its  clarity:"  (4)  What  else  could 
we  do  to  make  the  policy  easier  to 
understand' 

-Send  vour  comments  concerning  the 
content  or  clarity  of  this  draft  policy  to 
the  FWS  (see  ADDRESSES  section) 

P(i[>frwnrk  RriJU(  tion  Act 

The  Paperwork  Reduction  Act  of  1995 
(Pub   L    l()4-i:t.44  ISC   :i50\  Hst'ii) 
re(iuires  T'ederal  agencies  to  obtain  OMH 
approval  for  certain  (  olle<:tions  of 
information  from  the  public  We  may 
not  conduc  t  or  sponsor,  and  vow  are  not 
re(jiiired  to  respond  to,  a  (  ollet  iion  of 
informatiorr  unless  it  displ.iys  ,i 
(  urrentK  valid  OMH  i  imtrol  luimber 
Simultaneous  to  piiblii  ation  of  this 
nnti(  f.  wf  are  re()uestiiin  <  )MH  .ipproval 
for  iidonnatiiui  <  oUec.tioii  .issoci.ited 
with  this  drah  policy  The  OMB 
regulations  implementing  pro\isioiis  of 


the  Paperwork  Reduc  tion  Act  require 
agencies  to  provide  interested  members 
of  the  public  and  other  affected  agencies 
an  opportunity  to  comment  on  agency 
information  collection  and 
recordkeeping  activities  (see  ?>  C.VR 
1 320  1 1 ).  Our  request  for  approval  from 
OMB  for  a  collecrtion  of  information 
from  the  public  must  include  an 
estimate  of  the  information  collection 
and  recordkeeping  burden  that  would 
result  from  our  draft  policy  if  made 
final 

The  development  of  a  conservation 
agreement,  conservation  plan, 
management  plan,  or  similar  document 
by  a  State  or  other  entity  is  completely 
voluntary  While  this  policy  applies  to 
formal  conservation  efforts  developed 
with  or  without  a  specific  intent  to 
influence  a  listing  decision  and  with  or 
without  the  involvement  of  the  Services, 
only  those  agreements  or  plans 
developed  to  influence  a  listing 
decision,  with  the  involvement  of  the 
Service,  constitute  a  new  information 
collection  requiring  OMB  approval 
under  the  Paperwork  Reduction  Act  In 
addition,  when  a  State  or  other  entity 
develops  such  an  agreement  or  plan 
with  the  specific  intent  of  making  listing 
of  a  species  unnecessary,  the  criteria 
identified  in  our  draft  policy  can  be 
construed  as  requirements  placed  on  the 
development  of  the  agreement  or  plan. 
Ln  other  words,  a  State  or  other  entity 
must  satisfy  these  criteria  in  order  to 
obtain  and  retain  the  benefit  they  are 
seeking,  which  is  making  listing  of  a 
species  as  threatened  or  endangered 
unnecessary. 

In  addition,  one  of  the  criteria 
identified  in  our  draft  policy  is  that  a 
provision  must  be  included  that 
provides  for  monitoring  and  reporting 
the  progress  and  results  of 
implementation  of  a  conservation  effort. 
Conservation  professionals  have  long 
considered  monitoring  and  reporting  to 
be  an  essential  component  of 
sci(!ntifically  s(jund  agreements  and 
plans  and  routinely  incorporate 
monitoring  and  reporting  into  these 
agreements  and  plans.  VVe  included  a 
monitoring  and  reporting  criterion  in 
this  policy  to  ensure  c(jnsisten(:y  with 
sound  biological  and  conservation 
princ  iples  and  for  completeness. 
.Although  monitoring  and  reporting 
provisions  are  already  generally 
nil  hided  in  agreements  and  plans,  this 
I  ritenon  also  f;onstitutes  a  new 
information  collection  requiring  OMB 
.ippro\al  under  the  Paperwork 
KediK  tion  Act 

Kstimating  the  amount  of  work 
associated  with  developing  a 
conservation  agreement  or  plan  with  the 
intent  of  making  listing  unneiessary  and 


with  monitoring  and  reporting  the 
progress  and  results  of  implementation 
of  conservation  efforts  is  difficult 
because:  (1)  The  development  (and 
associated  monitoring)  of  conser\ation 
efforts  is  completely  voluntan*',  and  we 
cannot  predict  who  will  dticide  to 
develop  these  efforts;  (2)  we  cannot 
predict  which  species  will  become  the 
subjects  of  conservation  efforts  and. 
therefore,  cannot  predict  the  nature  and 
extent  of  conservation  efforts  and 
monitoring  included  in  agreements  and 
plans,  and  (3)  many  plans,  such  as 
agency  land  management  plans,  are 
developed  to  satisfy  requirements  of 
other  laws  or  for  other  purposes,  and  we 
cannot  predict  whether,  or  the  extent  to 
which,  some  of  these  plans  may  be 
expanded  to  attempt  to  make  listing 
unnecessary-  For  these  reasons,  we  must 
base  our  estimate  of  the  amount  of  work 
associated  with  developing  conservation 
agreements  or  plans  and  monitoring  and 
reporting  of  conservation  efforts  on 
information  from  conservation 
agreements  developed  in  the  past. 

A.  Fish  and  Wildlife  Service 

Since  1994,  the  FWS  has  entered  into 
approximately  60  conservation 
agreements.  About  14  of  these 
agreements  contributed  to  making 
listing  the  covered  species  as  threatened 
or  endangered  unnecessary.  Based  on 
this  information,  we  have  entered  into 
an  average  of  about  15  agreements  per 
year,  3  or  4  of  which  have  made  listing 
unnecessary.  We  expect  that  these 
averages  will  remain  stable  or  increase. 
We  will  estimate  that  annually  six 
agreements  will  be  developed  with  the 
intent  of  making  listing  unnecessary, 
that  four  of  these  will  be  successful  in 
making  listing  unnecessary,  and, 
therefore,  in  four  cases,  the  States  or 
other  entities  who  develop  these 
agreements  will  carry  through  with  their 
monitoring  commitments  in  order  to 
keep  the  covered  species  from  being 
listed. 

We  estimate  that  each  agreement 
developed  with  the  intent  of  making 
listing  unnecessary'  will  require  an 
average  of  320  person-hours  to 
complete  This  estimate  is  a  one-time 
burden  for  each  plan  developed.  The 
burden  to  six  States  or  other  entities 
who  choose  to  develop  an  agreement  in 
a  given  year  totals  approximately  1,920 
hours. 

We  estimate  that,  for  each 
conservation  effort,  the  State  or  other 
entity  will  spend  annually  an  average  of 
160  person-hours  to  conduct  the 
monitoring  and  40  person-hours  to 
prepare  a  report.  Therefore,  the  annual 
burden  to  four  States  or  other  entities  to 
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complete  monitoring  and  reporting 
totals  approximately  800  hours. 

B.  National  Marine  Fisheries  Service 

Since  1997,  NMFS  has  entered  into 
three  conservation  agreements,  all  of 
which  we  determined  at  the  time 
contributed  to  making  it  unnecessary  to 
list  the  covered  species  as  threatened  or 
endangered.  We  are  assuming  that  at 
least  one  agreement  will  be  developed 
annually  with  the  intent  of  making 
listing  unnecessary,  and  that  about  half 
of  these  will  be  successful  in  making 
listing  unnecessary.  We  estimate  that 
each  agreement  developed  with  the 
intent  of  making  listing  unnecessary 
will  require  an  average  of  320  person- 
hours  to  complete.  This  is  a  one-time 
burden  for  each  plan  developed. 
Therefore,  the  burden  to  one  State  or 
another  entity  that  chooses  to  develop 
an  agreement  in  a  given  year  totals 
about  320  hours. 

For  each  conservation  effort,  the  State 
or  other  entity  will  spend  an  average  of 
160  hours  to  conduct  the  monitoring 
and  40  hours  to  prepare  a  report. 
Therefore,  the  annual  burden  to  a  State 
or  another  entity  to  complete 
monitoring  and  reporting  totals  about 
200  hours.  Over  the  next  3  to  5  years, 
we  anticipate  that  two  States  or  entities 
will  have  agreements  in  place  that  will 
require  monitoring  and  reporting. 
Therefore,  the  monitoring  and  reporting 
requirement  will  total  about  400  hours 
each  year. 

The  Services  will  submit  a  request  to 
OMB  for  approval  of  this  collection  of 
information  concurrent  with  the 
proposed  rulemaking  action.  We  are 
also  soliciting  comments  on  this 
information  collection  approval  request. 
We  invite  comments  on:  (1)  Whether  the 
collection  of  information  is  necessary 
for  the  proper  performance  of  our 
functions,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  accuracy  of  our  estimate  of  the 
information  collection  burden;  (3)  ways 
to  enhance  the  quality,  utility,  and 
clarity  of  the  information  we  would 
collect;  and  (4)  ways  to  minimize  the 
burden  of  the  information  collection  on 
respondents,  including  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology. 

Send  your  comments  on  specific 
information  collection  requirements  to 
the  Desk  Officer  for  the  Interior 
Department  and  Commerce  Department, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Washington,  DC  20503. 

OMB  has  up  to  60  days  to  approve  or 
disapprove  information  collection  but 


may  respond  after  30  days.  Therefore,  to 
ensure  consideration,  you  should 
submit  your  comments  concerning 
information  collection  to  OMB  at  the 
above  address  by  July  13.  2000. 

Economic  Analysis 

This  draft  policy  will  not  have  an 
annual  economic  effect  of  $100  million 
or  adversely  affect  an  economic  sector, 
productivity,  jobs,  the  environment,  or 
other  units  of  government.  This  draft 
policy  will  not  materially  affect 
entitlements,  grants,  user  fees,  loan 
programs,  or  the  rights  and  obligations 
of  their  recipients.  This  draft  policy  will 
not  raise  novel  legal  or  policy  issues. 

The  Departments  of  tne  Interior  and 
Commerce  certify  that  this  draft  policy 
will  not  have  a  significant  economic 
effect  on  a  substantial  number  of  small 
entities  as  defined  under  the  Regulatory- 
Flexibility  Act  (5  U.S.C.  601  et  seq.]. 
The  Services  expect  that  this  draft 
policy  will  not  result  in  any  significant 
additional  expenditures  by  entities  that 
develop  formalized  conservation  efforts. 

This  policy  identifies  criteria  that  a 
conservation  effort  must  satisfy  to 
ensure  certainty  of  implementation  and 
effectiveness  and  for  the  Services  to 
determine  that  the  conservation  effort 
contributes  to  making  listing  a  species 
unnecessary  or  contributes  to  forming  a 
basis  for  listing  a  species  as  threatened 
rather  than  endangered.  The  Services 
developed  this  draft  policy  to  ensure 
consistent  and  adequate  evaluation  of 
agreements  and  plans  when  making 
listing  decisions  and  to  help  States  and 
other  entities  develop  agreements  and 
plans  that  will  be  adequate  to  make 
listing  species  unnecessary. 

The  criteria  in  this  policy  primarily 
describe  elements  that  are  already 
included  in  conservation  efforts  and 
that  constitute  sound  conservation 
planning.  For  example,  the  criteria 
requiring  identification  of  responsible 
parties,  obtaining  required 
authorizations,  establishment  of 
objectives,  and  inclusion  of  an 
implementation  schedule  and 
monitoring  provisions  are  essential  for 
directing  the  implementation  and 
affirming  the  effectiveness  of 
conservation  efforts.  These  kinds  of 
"planning"  requirements  are  generally 
already  included  in  conservation  efforts 
and  do  not  establish  any  new 
implementation  burdens.  Rather,  these 
requirements  will  help  to  ensure  that 
conservation  efforts  are  well  planned 
and,  therefore,  increase  the  likelihood 
that  conservation  efforts  will  ultimately 
be  successful  in  making  listing  species 
unnecessary. 

The  development  of  an  agreement  or 
plan  by  a  State  or  other  entity  is 


completely  voluntary-.  However,  when  a 
State  or  other  entity  voluntarily  decides 
to  develop  an  agreement  or  plan  with 
the  specific  intent  of  making  listing  a 
species  unnecessary,  the  criteria 
identified  in  this  policy  can  be 
construed  as  requirements  placed  on  the 
development  of  such  agreements  or 
plans;  the  State  or  other  entity  must 
satisfy-  these  criteria  in  order  to  obtain 
and  retain  the  benefit  they  are  seeking, 
which  is  making  listing  of  a  species  as 
threatened  or  endangered  unnecessary. 

Other  criteria  require  demonstrating 
certainty  of  implementation  and 
effectiveness  of  conser\'ation  efforts.  We 
have  always  considered  the  certainty  of 
implementation  and  effectiveness  of 
conservation  efforts  when  making 
listing  decisions.  Although  we  have  not 
had  explicit  evaluation  criteria  in  the 
past,  we  believe  the  criteria  in  this 
policy  are  consistent  with  the 
requirements  of  the  Endangered  Species 
Act.  Therefore,  we  believe  that  no 
economic  effects  on  States  and  other 
entities  will  result  from  compliance 
with  the  criteria  in  this  policy. 

Furthermore,  publication  of  this 
policy  will  have  positive  effects  by 
informing  States  and  other  entities  of 
the  criteria  we  w-ill  use  in  evaluating 
formalized  conservation  efforts  when 
making  listing  decisions,  and  thereby 
helping  States  and  other  entities 
develop  voluntary  formalized 
conservation  efforts  that  will  be 
successful  in  making  listing 
unnecessary.  Therefore,  we  believe  that 
informational  benefits  will  result  from 
issuing  this  policy.  We  believe  these 
benefits,  although  important,  will  be 
insignificant  economically. 

Required  Determinations 

Unfunded  Mandates  Reform  Act.  In 
accordance  with  the  Unfunded 
Mandates  Reform  Act  (2  U.S.C.  1501.  et 
seq.y. 

a.  The  Ser\'ices  certify^  pursuant  to  the 
Unfunded  Mandates  Reform  Act.  2 
U.S.C.  1502  et  seq..  that  this  rulemaking 
will  not  impose  a  cost  of  Si  00  million 
or  more  in  any  given  year  on  local  or 
State  governments  or  private  entities. 
The  Services  expect  that  this  draft 
policy  will  not  result  in  any  significant 
additional  expenditures  by  entities  that 
develop  formalized  conservation  efforts 
(see  Discussion  above). 

b.  This  draft  policy  will  not  produce 
a  Federal  mandate  of  SlOO  million  or 
greater  in  any  year,  that  is.  it  is  not  a 
"significant  regulatory-  action"  under 
the  Unfunded  Mandates  Reform  Act. 

Takings.  In  accordance  with 
Executive  Order  12630,  this  draft  policy 
does  not  have  significant  takings 
implications.  While  State  or  local 
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i;ii\ iTiiiiiftilN  iii.i\  1  hiuisr  ti!  (liri'i  tlv  or 
miiirft  tl\  implt'iin'iil  .k  timis  that  inav 
li,i\<'  [irii[icrt\  iiiiplii  .itiiiiis   tlii'\  wmild 
(ill  Ml  .IS  ,1  rvMilt  lit  tlii'ir  iiwii  lii'i  iMniiN 
Mill  ,is  .1  ri'sult  (tf  this  [Kiln  \     rius  [)(ili<  \ 
has  iiii  [irnvisimi  that  umilil  takr  iiriv.iti- 
[iriiptTtv  rights 

Fi'tliTiilf^in   In  ,11  1  iirdaiii  i-  u  ith 
Kxf'(  utivf  OrdtT  1)112    this  draft  pulii  \ 
(lot's  not  havosimiitii  .mt  I-'i'di-rahsni 

»'fft!(  fs 

Civil  lusticf  Hf'turm   hi  aiitordaru  »• 
with  Fxf<  iitivcOnh-r  IJ'mH.  this  draft 
poh(  \  dot's  not  iindiil\  tiiirdt'ii  thf 
pidii  lai  s\sli'in  liud  int'ets  thf 
rt'(|uirt'nit'rits  of  st'(  lioiis  .'t(,i)  and   Ml'K-) 
of  thf  ( )rdt'r   With  th»'  >>iiidan( f 
()ro\  uli'd  in  thi'  dr.ift  pohi  \ 
ri'tpiiri'iiu'iits  iindiT  st-i  tion  4  of  tht* 
l.'ndaiiKi'rt'<i  Spt't  ics  Ai  t  will  hf  i  larifi>'<f 
to  fiititif.s  that  voluntarilv  dt'\i'lo|) 
torinaii/.t'd  (:oiist'r\atioii  i'ff<irts 

Witinniil  Fiivinininrntiil  I'kIk  v  .{•  t 
VVf  fia\t'  aiiaiv/t'd  this  dr.ift  poln  \  m 
dicordanut!  with  thf  criterid  of  tht? 
National  Knvironiiii'ntal  Policy  Art 
(Ni;i'A)  and  thf  I)f  partiiic nt  of  the 
Intfrior  Manual  (  IIH  DM  J  J(>;)  and 
fi  .t(n))  This  dr.ift  poll!  \  dofs  not 
constitute  .1  ni.i)or  Kfdfral  ai:tion 
si^;nifi(:anll\  .iffci  tini;  thf  (|iialit\  of  thf 
hiiin.in  fn\ironnifnt  Thf  .Sc  r\  icf  has 
dftfriiuiifd  th.it  the  issh.iik  i'  of  thf  dr.ift 
poli(  V  is  ( <ltf^orl(  ally  f\(  hided  under 
the  Ut'partnif  nt  of  the  Interior's  NEPA 
pro(  ('(hires  in  rild  DM  J.  .Xjiptfiidix  1 
.md  '>lii  DM  ti.  .•\pt)fndi\  1   The 
National  ()(t'.tni(   and  .\tinosptif ri( 
.Xdniinistration  (NOAA)  h.is  dftfrrnnifd 
th.it  the  issuance  of  this  poln  y  (pialifies 
tor  a  (  .itft;ori(  al  f\(  lusioii  ,is  defined  l)\ 
N(),\.\  JH.-t)  .\dininistrati\e  Order. 
Iju'iroiunent.d  Ke\  lew  l'ro(  ednre 

Sritioii  ^  (.'onsultdtioii    riif  Sf  ryu  f 
h.is  dt^terminttd  that  issuance  of  this 
draft  p(ili(  y  will  not  affct  t  spf(  ies  listed 
.IS  thre.itened  or  fiidanefred  under  the 
Endangered  .Spe(  les  Ai't,  and.  therefore. 
.1  se(  tion  7  ( onsultdtion  on  this  dr.ift 
poli(  V  is  not  required 

(rovfrnnu'nt-toC'Ovi'rnniri}! 
Hfliitidnshifi  With  Tnhrs   In  .k  (  ord.iiK  e 
with  the  President's  menior.induin  of 
.Xfiril  24.  l'»44.    ■(;oyerniiu'nt  to- 
(loyernmfnt  Relations  with  Native 
.•\rn('ri(  .111  Trih.il  (ioyerninents"  (.tM  FR 
224r.l)  and  512  DM  2.  this  dr.ift  polu  y 
do(!s  not  dire(  tly  affet  t  Tnli.il  resoiin cs 
The  effe(  t  of  this  dr.ift  poln  \  on  N.itiye 
Ameri(  <in  Trihes  \yould  he  dftfriniiifd 
on  .1  (:asf-l)\-(  .ISC  h.isis  \yith  mduidii.il 
fyaliialions  of  formalizfd  lonsery.ition 
efforts.  Under  Secretarial  Order  32()t). 
the  Servi<  (•  will.  ,it  <i  mininiiiin.  sh.ire 
with  the  entity  that  dcNcloped  the 
formalized  consery.ition  effort  .in\ 
inforin.ition  ()royidfd  In  the  Trihcs. 
through  the  piihlic  conuiient  period  or 
foriii.il  submissions,  and  adyoc  ate  the 


in(  orporation  of  conscryation  efforts 
th.it  will  restore  or  enhance  Tribal  trust 
resour(  es   .After  ( (insultation  with  the 
Trihes  .111(1  the  fntit\  that  dfycloped  the 
formali/fd  i  onseryation  effort  and  after 
1  .ireful  consideratiori  of  the  Tribe's 
I  OIK  erns.  the  ,Ser\i(  e  must  t  learly  state 
the  r.itionale  for  the  re(  ominended  final 
df(  ision  and  explain  how  the  dei  ision 
ridates  to  the  .Senice's  trust 
resp(msibility  At  ( (irdingly: 

a  We  haye  not  yet  consulted  with  the 
ifif(  ted  Tribe(s)  This  retpjirement  will 
he  .tddressed  v.  ith  indiyidual 
ey.ihiations  of  formalized  conservation 
efforts 

h  We  have  not  yet  treated  Tribes  on 
a  Liovcrnmentto-^oyfrnmenl  basis  This 
retpiirement  will  be  addressed  with 
individual  evaluations  of  formalized 
I  onservation  efforts 

(    We  will  ( (insider  Tribal  views  in 
individual  evalu.itions  of  formalized 
(  oiiser\alion  efforts 

d  We  have  not  yet  consulted  with  the 
appropriate  bureaus  and  offices  of  the 
Department  .ibout  the  identified  effects 
lit  this  draft  polu  \  on  Tribes   This 
ret^iuirement  will  be  addressed  with 
individual  evaluations  of  formalized 
(onstTvation  efforts 

D.il.'il    .\pnl  'I   J(MI(l 
Idinie  Kappap<>rt  Clark, 
Diri'i  ti)r.  Fish  iind  IViliilife  Senire. 

D.ltell    M,i\    I'l    jooo 

Pi'n»'lop«'  I).  Dallon. 

.■\'<sislant  Ailniinistmttir  for  Fishi'ni"<. 
\(itiiiniil  Mdiini-  FisbfTii's  .Sen  /ce 
I  Kit."     00-147:11  Filed  6-i::-00.  H4i  ami 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

SOCFRPam? 

Endangered  and  Threatened  Wildlife 
and  Plants;  90-day  Finding  for 
Petitions  To  List  Horkalta  hendersonii 
(iHenderson's  horkella)  and  Luplnus 
aridus  ssp.  ashlandensis  (Ashiland 
lupine)  as  Threatened  or  Endangered 
and  Commencement  of  Status  Review 

AGENCY:  Fish  and  Wildlife  Service. 

Interior 

ACTION:  NotKc  of  4()-day  petition 

liiidmi^  and  initiation  of  status  review. 


summary:  We,  the  Fish  and  Wildlife 
•Service  (.Service),  announce  a  90-day 
findint;  on  two  petitions  to  list  Horkrlm 
hriuirrsonn  (Heniferson's  horkelial  and 
l.iiliums  iintliis  ssp   iishldiuirnsis 
(.Ashl.ind  lupine)  as  endangered  or 
thre.itened  species  throughout  their 
ranges  undt^r  the  Endangered  Species 


Act  of  1973.  as  amended  (Act)  We  find 
that  the  petitions  pn»sented  substantial 
information  indicating  that  listing  of 
both  spec  ies  may  be  warranted.  We  are 
initiating  a  status  review  to  determint^  if 
listing  of  either  or  both  species  is 
warranted 

DATES:  The  finding  announced  in  this 
document  was  made  May  31.  2000  To 
be  considered  in  the  12-month  finding 
for  this  petition,  information  and 
comments  should  f)e  submitted  to  us  by 
.September  1 1 .  2000. 
ADDRESSES:  Data,  information. 
comments,  or  questions  concerning  this 
petition  should  be  submitted  to  the 
State  .Supervisor.  Oregon  State  Office. 
US  Fish  and  Wildlife  Service.  2600  SE. 
98th  Avenue.  Suite  100.  Portland. 
Oregon  972tifi  The  petition  finding, 
supporting  data,  and  comments  will  be 
available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  tht^  above  address. 
FOR  FURTHER  INFORMATION  CONTACT:  Or 
Andrew  F.  Robinson,  [r.  (see  ADDRESSES 
section)  (telephone  503/231-6179). 
SUPPLEMENTARY  INFORMATION: 

Baclcground 

Section  4(b)(3)(A)  of  the  Act  (16 
use.  1531  ft  scq  )  requires  that  we 
make  a  finding  on  whether  a  petition  to 
list,  delist,  or  reclassify  a  species,  or  to 
revise  a  critical  habitat  designaticjn. 
presents  substantial  scientific  or 
commercial  information  to  demonstrate 
that  the  petitioned  acti(m  mav  be 
warranted.  To  the  maximum  extent 
practicable,  this  finding  is  to  be  made 
within  90  days  of  the  receipt  of  the 
petition,  and  we  are  to  publish  the 
finding  promptly  in  the  Federal 
Register  If  the  finding  is  that 
substantial  information  was  presented, 
we  are  also  required  to  promptly 
commence  a  review  of  the  status  of  the 
invohed  species  and  to  disclose  its 
findings  within  12  months  (12-month 
finding). 

We  received  two  separate  formal 
petitions  from  the  Rogue  Group  Sierra 
("luf)  of  Ashland.  Oregon,  both  dated 
September  9.  1999.  to  list  Horkelm 
henryersonn  (Henderson's  horkelia)  and 
Lupiniis  andusc  ssp.  ashlandensis 
(.■\shland  lupine)  as  endangered  or 
threatent^d  throughout  their  ranges,  and 
to  designate  critical  habitat. 
Accompanying  the  petitions  was 
supporting  information  relating  to 
taxonomy,  ecology,  threats,  and  past 
and  present  distribution  of  //. 
hrndersonn  and  L.  andus  ssp. 
ashlandensis. 

The  processing  of  the  petitions 
conforms  with  our  Listing  Priority 
Guidance  published  in  the  Federal 
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Register  on  October  22,  1999  (64 
FR57114).  The  guidance  clarifies  the 
order  in  which  we  will  process 
rulemakings.  Highest  priority  is 
processing  emergency  listing  rules  for 
any  species  determined  to  face  a 
significant  and  imminent  risk  to  its 
well-being  (Priority  1).  Second  priority 
(Priority  2)  is  processing  final 
determinations  on  proposed  additions 
to  the  lists  of  endangered  and 
threatened  wildlife  and  plants.  Third 
priority  is  processing  new  proposals  to 
add  species  to  the  lists.  The  processing 
of  administrative  petition  findings 
(petitions  filed  under  section  4  of  the 
Act)  is  the  fourth  priority.  The 
processing  of  this  petition  finding  is  a 
Priority  4  action  and  is  being  completed 
in  accordance  with  the  current  Listing 
Priority  Guidance. 

Horkelia  hendersonii.  a  member  of  the 
rose  family,  is  a  perennial,  mat-forming, 
rhizomatous  herb  with  several  stems 
arising  from  a  branching,  woody  crown, 
approximately  10-15  centimeters  (cm) 
(3.9-5.9  inches  (in.))  high.  Leaves  are 
silky,  4-6  cm  (1.6-3.3  in.)  long  with  11- 
19  leaflets  arranged  pinnately.  Flowers 
are  white  to  pink  with  petals  4 
millimeters  (mm)  (0.16  in.)  long  in  a 
somewhat  clustered  terminal 
inflorescence.  The  species  occurs  in 
alpine  areas  between  1,829-2,286 
meters  (m)  (6,000  to  7,500  feet  (ft)) 
elevation,  in  habitat  that  includes  open 
granitic  gravels,  alpine  forblands,  and 
dwarf  shrublands. 

Lupinus  aridus  ssp.  ashlandensis  is 
an  erect  perennial  herb  forming  clumps 
15-20  cm  (5.9-7.9  in.)  in  diameter  and 
7-12  cm  (2.8-4.7  in.)  tall.  The  leaves  are 
palmately  compound  with  5  to  7  leaflets 
that  are  up  to  3  cm  (1.2  in.)  long.  Leaves 
are  numerous  and  crowded  from  the 
basal  crown,  with  pubescent  (downy) 
undersurfaces  and  glabrous  (smooth) 
upper  sides.  Flowers  are  blue  with 
petals  10-12  mm  (0.39-0.47  in.)  long. 
The  banner  is  glabrous  and  the  keel 
ciliale  (fringed  with  hairlike  processes) 
on  the  margin.  L.  a.  ssp.  ashlandensis 
grows  on  gravelly,  granitic  soils  on  the 
south  to  southwest  slopes  near  the 
summit  at  elevations  from  2.100  m 
(6.900  ft)  to  2.280  m  (7.480  ft).  The 
lupine  will  not  grow  in  dense  brush. 

Federal  action  on  Lupinus  aridus  ssp. 
ashlandensis  began  as  a  result  of  section 
12  of  the  Act,  which  directed  the 
Secretary  of  the  Smithsonian  Institution 
to  prepare  a  report  on  those  plants 
considered  to  be  endangered, 
threatened,  or  extinct  in  the  United 
States.  This  report  (House  Document 
No.  94-51)  was  presented  to  Congress 
on  January  9,  1975,  and  included  L. 
aridus  ssp.  ashlandensis  as  threatened. 
We  published  a  notice  in  the  July  1 . 


1975.  Federal  Register  (40  FR  27823)  of 
our  acceptance  of  the  Smithsonian 
Institution  report  as  a  petition  within 
the  context  of  section  4(c)(2)  (petition 
provisions  are  now  found  in  section 
4(b)(3))  of  the  Act,  and  our  intention  to 
review  the  status  of  the  reported  plant 
species. 

Both  Horkelia  hendersonii  and 
Lupinus  aridus  ssp.  ashlandensis  were 
included  as  category  2  candidates  in  a 
Notice  of  Review  (NOR)  published  on 
December  15,  1980  (45  FR  82510). 
Category  2  formerly  included  species  for 
which  information  in  our  possession 
indicated  that  proposing  to  list  as 
endangered  or  tfireatened  was  possibly 
appropriate,  but  for  which  sufficient 
data  on  biological  vulnerability  and 
threats  were  not  available  to  support  a 
proposed  rule.  The  plant  NOR  was  again 
revised  on  September  27,  1985  (50  FR 
39526).  In  this  notice,  Horkelia 
hendersonii  and  L.  aridus  ssp. 
ashlandensis  remained  category  2 
candidates.  Another  revision  of  the 
plant  notice  was  published  on  February 
21,  1990  (55  FR  6184),  which  again 
included  H.  hendersonii  as  a  category  2 
candidate.  However,  L.  aridus  ssp. 
ashlandensis  was  upgraded  to  categor\- 

1  status.  Category  1  candidates  were 
formerly  defined  as  species  for  which 
we  had  on  file  substantial  information 
on  biological  vulnerability  and  threats 
to  support  preparation  of  listing 
proposals,  but  issuance  of  proposed 
rules  was  precluded  by  other  listing 
activities  of  higher  priority.  On  February 
28,  1996,  we  published  an  NOR  in  the 
Federal  Register  (61  FR  7596)  that 
discontinued  the  designation  of  category 

2  species  as  candidates.  In  response  to 
the  decision  to  discontinue  the  category 
2  designation,  H.  hendersonii  and  other 
former  category  2  candidates  were  not 
retained  as  candidates.  In  addition.  L. 
aridus  ssp.  ashlandensis  was  dropped 
from  the  candidate  list  based  on  our 
interpretation  of  data  supplied  bv  the 
U.S.  Forest  Service  (USFS)  (Rolle  1993). 

The  petitions  contained  substantial 
amounts  of  information  relating  to  the 
distribution  of  and  threats  to  Horkelia 
hendersonii  and  Lupinus  aridus  ssp. 
ashlandensis.  Both  species  occur  within 
about  1.6  kilometers  (1  mile)  of  the 
summit  on  the  western  slope  of  Mt. 
Ashland,  Oregon,  on  the  Rogue  River 
and  Klamath  National  Forests.  In 
addition,  H.  hendersonii  is  found  in 
both  National  Forests,  along  the 
Siskiyou  Crest  in  the  Dutchman  Peak- 
Jackson  Gap  area,  at  Observation  Peak, 
and  on  and  near  McDonald  Peak  in 
Oregon,  and  at  Dry  Lake  Lookout  in  the 
Klamath  National  Forest  in  California.  L. 
aridus  ssp.  ashlandensis  occurs  as  a 
single  population  on  the  top  and 


western  ridge  of  Mount  Ashland.  Time- 
series  monitoring  studies  were  started 
by  the  Forest  Service  in  1995.  but  the 
results  are  not  available  to  us  at  this 
time  (Kagan  1995).  Horkelia  hendersonii 
has  been  found  in  16  habitat  patches, 
but  population  trends  are  not  known. 
The  petitions  provided  information 
regarding  effects  of  habitat  alteration 
and  development  activities  on  Horkelia 
hendersonii  and  Lupinus  aridus  ssp 
ashlandensis.  According  to  the 
petitions,  the  Mount  Ashland 
populations  of  both  species  are 
threatened  by  the  expansion  of  the  ski 
facilities,  the  communication  facilities, 
and  parking  lot.  road  widening,  and 
maintenance:  development  of  a  cross- 
country ski  corridor:  and  erosion, 
compaction,  and  invasion  of  roadside 
weeds  caused  by  off-road  vehicle 
activities.  The  Mount  Ashland  Bowl 
patch  of  H.  hendersonii.  with  15  plants, 
is  located  on  a  proposed  ski  area 
expansion  site  (U.S.  Department  of 
Agriculture  1991).  A  proposed  cross- 
country ski  corridor  w  ould  cut  through 
a  large  portion  of  the  eastern  edge  of  the 
Mount  Ashland  habitat  patch  and  could 
affect  up  to  5,000  individual  H. 
hendersonii  and  up  to  4.500  individual 
L.  aridus  ssp.  ashlandensis  (Kagan  and 
Zika  1987a.b),  In  addition  to  the 
proposed  ski  area  expansion.  8 
individual  H.  hendersonii  and  13 
individual  L.  aridus  ssp.  ashlandensis 
are  growing  in  areas  of  potential 
disturbance  for  the  expansion  of  the 
U.S.  Weather  Bureau  Radar  Station  (SRI 
International  1994.  1995).  An  existing 
four-wheel  drive  track.  leading  west 
from  the  summit  access  road  at  the  first 
switchback,  provides  an  avenue  for  the 
introduction  of  roadside  weeds  into  the 
meadow  and  flat  area  that  supports  a 
sizeable  population  (4.900  plants)  of  H 
hendersonii  and  a  small  population  (350 
plants)  of  L.  aridus  ssp.  ashlandensis 
(Kagan  and  Zika  1987a, b;  Zika  1987: 
Kagan  1995). 

Although  both  species  occur  in  open 
gravelly  soils,  including  the  gravelly 
margins  of  the  access  road,  neither  will 
colonize  the  compacted  soils  of  existing 
roads  (even  if  vehicle  use  was  reduced 
or  eliminated).  Neither  H.  hendersonii 
nor  L.  aridus  ssp.  ashlandensis  was 
found  on  the  gravelly  fill  around  the  ski 
area  lift  towers  or  building,  and  both  are 
apparently  restricted  to  natural 
undisturbed  substrates  (Kagan  and  Zika 
1987a,b:  Zika  1987). 

In  the  Dutchman  Peak-Jackson  Gap 
area,  road  maintenance  and 
construction  and  widening  of  firebreaks 
threaten  three  of  the  habitat  patches  that 
support  Horkelia  hendersonii. 
Construction  of  firebreaks  could  also 
involve  disturbance  of  the  loose. 
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UraiutH.  j;r<ivi'ls  mi  the  ridges  vvlnTi'  // 
hfrj(ifrs<inn  grnvvs 

[.ivestix  k  gra/iiig  ti.is  hcfii  nhsiTxcd 
ill  llorkrlia  hfiftlrrsdiui  h. ibit.it  .it 
ObservatiDii  Peak,  south  i)f  M( Dimald 
Peak,  and  at  I)r\  l.aki-   Cattle  (  aiise 
damage  hv  tr.iiiipliiig.  ,uui.  .ilthoiigli  we 
have  no  dirci  t  cvideiu  e  that  c.ittle  find 
//  hfiidfrsoiiu  p.irtK  iii.irlv  [i.ii.itahie. 
some  damage  from  tor.iging  h.is  been 
seen  (Kagan  and  Zika  l')H7a)   On  the 
most  northern  habitat  [)<iti;h  mi 
McDonald  Peak.  100//  lu-nihrsonn 
plants  were  found  in  l^mS,  but  only  '^2 
in  19H7  (Kagan  and  Zika  19H7a)   No 
cause  was  presented  for  the  reduction  in 
numbers 

In  19h:i,  the  passage  of  the  Oregon 
Wildflower  Law  (OR.S  f>b4  ()10-r)H4  040) 
established  protection  for  Oregon  s 
natural  botanical  resourc  es  The  law- 
was  designed  to  protect  showv  plants, 
such  as  lilies,  shooting  stars,  orchids, 
and  rhododendrons,  from  collection  bv 
horticulturists  interested  m  these 
species'  domestication  The  law- 
prohibits  the  collection  of  wildflowers 
from  within  t'l  meters  (200  feet)  of  a 
State  highway   Although  protective  in 
spirit,  the  Oreg(m  Wildflower  Law 
carries  minimal  pen.iities  and  is  rarely 
tmforc;ed    In  addition,  since  there  are  no 
Horkfliu  hfiulcrsoiui  or  Lupmus  (iridus 
ssp.  (ishltinilfnsis  populations  close  to 
State  highways,  this  law  provided  very 
little  protection  for  these  species 

In  19H7,  Oregon  Striate  Bill  S:r.\  (OKS 
5H4  100)  was  passed  to  augment  thf 
legislativt"  actions  available  for  the 
protection  of  the  States  threatened  <ind 
endangered  species,  both  plant  <ind 
animal   That  bill,  known  as  the  Oregon 
Kndangerful  Species  .-Xct  (()KS.\). 
mandated  responsibility  for  threatened 
and  endangered  plant  species  in  Oregon 
to  the  Oregon  I)e|)artment  of  .Xgru  ulturt' 
(ODA),  The  OKSA  direi  ts  the  ( )I)A  to 
maintain  a  strong  program  to  i  onscr\c 
and  [irotect  native  [)l<int  spec  ii-s 
threatened  or  endangiTi'd  with 
extinction   Although  thr  ( )[).-\  is  able  to 
regulate  the  import,  exixirt,  or 
trafficking  of  .Statelisti'd  plant  spci  irs 
(under  ORS  'it)4  120),  tlieir  ability  to 
protect  plant  popul.itions  is  limited  to 
State-owned  or  .State-leased  l.inds 
lAif)inus  (Indus  ssp   as/i/uni/r/isrs  is 
St.ite-Hsted  ,is  endangered,  rei  e:\.  iiik 
protection  under  ( )LS.\  on  .St.ite 
managed  lands   llnrkflid  /leni/crso/u;  is 
a  candidate  for  listing  under  ( )H.SA.  but 
(  urrentlv  rei  ei\es  no  protection  on 
St.ite-iiwned  or  .St.lte-le.ised  l.mds 
(hirrentlv.  both  spec  les  ,ire  (  misuiered 
sensitive  spec  les  1)\  tlie  I  SI-'.S.  .iiid  in.i\ 
be  afforded  some  protei  tion  during 
USF.S  pro|ect  pi, inning  processes  and 
iiiiplement.itimi 


It  is  possible  that  Horkt'lid 
lifndrrsaiui  and  Lupmus  undus  ssp 
(ishlandrnsis  could  be  negati\ely 
.iffei  ted  bv  the  expansion  of  brushfields 
and  the  establishment  of  trees  onto  open 
.ilpine  on  Mount  Ashland  due  to  fire 
suppression   The  two  species  are  not 
seen  111  dense  herbaceous  vegetation, 
brush,  or  the  full  shade  of  conifers  (Zika 
l')H7)  The  boundary  of  both 
populations  on  the  southwest  side  of 
Mount  Ashland  correspimds  closely  to 
the  bnishfield  boundar\  (RoUe  1993), 
(.ontinued  fragmentation  of  the 
(jopulations  bv  construction  and 
widening  of  roads  and  other 
ilevelopment  can  reduce  genetic: 
ex(  hange  between  patches,  reducing  the 
viability  of  the  populations 

Currently,  w-f^  are  working  with  the 
I  'SFS  to  develop  a  conservation 
agreement  for  both  species  on  Mount 
Ashland  The  process  was  initiated  in 
14*J5  through  a  cooperative  agreement 
with  the  Oregon  Natural  Heritage 
F'rogram  to  develop  conservation 
rigreements  for  selected  high-priority 
candidate  species.  On  July  26,  1999,  we 
provided  a  draft  c:onservation  agreement 
to  the  Klamath  National  P'orest  and 
Rogue  River  National  Forest.  The  Rogue 
River  National  Forest  is  currently 
revising  the  draft  tuJnservation 
agreement  to  cover  only  Mount  Ashland 
populations,  but  we  have  not  received 
that  draft  for  evaluation.  If  that  draft 
conservation  agreement  is  signed  by  all 
[i.irties  and  implemented,  it  may  remove 
some  or  all  of  the  threats  faced  by  H 
brndcrsonii  and  L  ciridus  ssp. 
(ishhindfnsis  on  Mount  Ashland,  but 
may  not  reduce  threats  faced  by  smaller, 
more  isolated  populations  of  // 
hfnih'rsoiui  on  Mi  Donald  Peak,  an 
unnamed  peak  south  of  McDonald  Peak. 
Dutchman's  Peak.  Observation  Peak, 
and  at  Dry  I^ke  Lookout 

We  have  reviewed  the  petitions,  as 
well  as  other  available  information, 
UK  hiding  published  and  unpublished 
studies  and  reports,  and  agenc  v  files 
Haseci  on  that  information,  we  find  that 
substanti.il  informatiim  exists  to 
iiidii  >ite  that  listing  of  Horkrlui 
hi-ndrrsoiui  and  Lupmus  andus  ssp 
iisbliindrnsi.^  as  threatened  or 
endangered  throughout  all  of  their 
ranges  in.iv  be  warranted  The  petitions 
also  recpiested  designation  of  critic:al 
h.ibit.it  for  both  species    However, 
design, ition  of  critical  habitat  is  not 
petitionahle  under  the  .\ct.  If  the  12- 
moiith  finding  determines  th.it  listing  // 
lirndrrsonii  and  L  andus  ssp 
iishliiruh-iisis  is  warriinted.  then  the 
design.ition  of  critical  habitat  would  be 
addressed  m  the  subsecjuent  proposcui 
rule. 


Information  Solicited 

When  we  make  a  positive  90-day 
finding,  we  are  required  to  promptly 
commence  a  review  of  the  status  of  the 
spcMnes  To  ensure  that  the  status  review 
is  complete  and  based  on  the  best 
available  scientific  and  c:ommercial 
data,  we  are  soliciting  information  cm 
Horkflia  ht'ndersonii  and  Lupinus 
andus  ssp  ashlandensis  concerning  the 
following:  (1)  Historic  and  current 
distribution;  (2)  conditions  in  each 
habitat  patch;  (3)  basic  biology 
inc:luding  age-frequency  distribution  of 
the  population(s)  in  each  habitat  patch; 
(4)  (mgning  efforts  to  protect  H 
hendemonii  and  L  aridus  ssp. 
asblondensis  and  their  habitat;  and  (5) 
threats  to  either  species  and  their 
respective  habitats  in  each  occupied 
habitat  patch.  Section  4(b)(3)(B)  of  the 
Act  requires  that  we  make  a  finding 
within  1  year  from  the  date  the  petitions 
were  received  as  to  whether  listing  H. 
hendersonii  and  L  aridus  ssp. 
ashlandensis  as  threatened  or 
endangered  is  warranted  (12-mnnth 
finding) 
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Author:  The  primary  author  of  this 
document  is  Dr.  Andrew  F.  Robinson,  Jr. 
(see  ADDRESSES  section). 

Authority 

The  authority  for  this  action  is  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531  et  seq). 

Dated:  May  31.  2000. 
lamie  Rappaport  Clark. 

Director,  f '5,  Fish  and  Wildlife  Service. 
[VR  Dor    00-14497  Filed  6-12-00;  8:^5  am] 
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Federal  ReKisler 

Vol.  ri5.   No.    114 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  mles  or 
proposed  rules  that  are  applicable  to  the 
public   Notices  of  hearings  and  investigations 
committee  meetings  agency  decisions  and 
rulings  delegations  ol  authority  tiling  ol 
petitions  and  applications  and  agency 
statements  of  organisation  and  functions  are 
examples  of  documents  appearing  in  this 
section 


DEPARTMENT  OF  AGRICULTURE 

Rural  Housing  Service 

Rural  Business-Cooperative  Service 

Notice  of  Request  for  Extension  of  a 
Currently  Approved  Information 
Collection 

AGENCIES:  Kural  Umisin^  Sf-rvii  ••  (RUS). 

Rural  Busint'ss-(;i)(i[)fr.itivf  Scrvur 

(RBS).  ami  Farm  S»-rvi(  c  AKfm  v  (KSA). 

rSDA 

ACTION:  Prnpnsed  Lullwjtuui.  cumment.s 

rtujiiestrd 

SUMMARY:  In  .icciiniaiK  i-  with  thr 
Paperwork  Rtviiu  tuni  Ai  t  iif  1')')?),  tins 
iKitK  r  anmmnct's  the  mti'iitjiiii  iif  the 
ahovt'-nameii  A^t'iic  iivs  tn  riMiin'st  an 
cxttMision  for  a  ciirrcntlv  .ippnivtMl 
information  (.oilfction  m  sup[)ort  of 
(Ifht  settlement  of  (!ommiimt\  ami 
Business  Programs  Loans 
DATES:  (lommtints  on  this  notii  e  must  he 
re(  eiveii  hv  Au^^ust  14,  JOOO.  to  he 
assured  ot  consider.ition 
FOR  FURTHER  INFORMATION  CONTACT:  For 
inijuiries  on  the  Inform. ition  Collection 
l^ackage,  i  ontact  Trai  v  (iillin. 
Regulations  and  i'aperwork 
Management  Branch,  (2(li:J  fiSI^-OO.i') 
For  program  content,  confacif  [oseph 
Ben-Israel,  Senior  Loan  Specialist, 
(iommunitv  i'rograms.  RHS,  InSL)A. 
1400  Independence  Ave.  SVV,  Mail  Stoji 
07H7.  Washington,  DC  :i02fi(M)7H7, 
Telephont!  (202)  720-14'n),  K-mail 
jhfnisru'<i,r({nuul  runil  usiA;  t,'i)v 

SUPPLEMENTARY  INFORMATION: 

Title  7  CFR  part  M.S«.  subpart  C  Debt 
.Settlement-Communitv  and  Business 
Programs 

OMB  XumtitT  0575-0124 

Expinitiitn  Dutf  dj  Approval:  August 
31.  2000 

Tvpv  ol  Hrqiii'st  K.xtension  of  .t 
currentlv  .ipproved  information 
c:olle(tion 

Ahstnut.  The  following  Communitv 
and  Business  Programs  loans  and  grants 


are  deht  settled  hv  this  currentlv 
approved  docket  (0575-0124).  The 
Communitv  Far  ilities  loan  and  grant 
program  is  authorized  b\  Section  ,J06  of 
the  Consolidated  Farm  and  Rural 
Development  Act  (7  IIS  C.  l')2H)  to 
make  loans  to  public  entities,  nonprofit 
(  orporations,  and  Indian  tribes  for  the 
development  of  essential  community 
facilities  primarily  serving  rural 
residents. 

The  Economic  Opportunity  Act  of 
l'tH4.  title  .i  (Pub   I,   8K— 152).  authorizes 
F(  onomic  Opportunitv  Cooperative 
lo.ins  to  assist  incorporated  and 
unincorporated  associations  to  provide 
luw-incoine  rural  families  essential 
[irocessing.  purchasing,  or  marketing 
services,  sujiplies,  or  facilities. 

The  Food  Security  Act  of  1985, 
section  1  <2.J  (Pub   L   9^^198), 
authorizes  loan  guarantees  and  grants  to 
Nonprofit  National  Corporations  to 
provide  technical  and  financial 
assistance  to  for-profit  or  nonprofit  local 
fiusiiiesses  in  rural  areas 

The  Business  and  industry  program  is 
.nithorized  bv  section  310  B  (7  U  S.C 
19:<2)  (Pub   1.  92^19,  August  30.  1972) 
of  the  Consolidated  Farm  and  Rural 
Development  A(  t  to  improve,  develop, 
or  finani  e  business,  industry,  and 
employment  .ind  improve  the  economic 
ami  environmental  climate  in  rural 
(.ommunilies,  including  pollution 
ah.itement  and  control 

The  Consolidated  Farm  and  Rural 
Development  Act.  section  310  B(c)  (7 
I!  S.C.  1932(c)).  authorizes  Rural 
Business  Knterprise  (Jrants  to  public 
bodies  and  nonprofit  corporations  to 
f.icilitate  the  development  of  private 
businesses  in  rural  areas. 

The  Ccjnsolidated  Farm  and  Rural 
Development  Act.  section  310  B(f)(i)  (7 
i;  S C    1932(c)).  authorized  Rural 
(Cooperative  Development  Grants  to 
nonprofit  institutions  for  the  purpose  of 
enabling  such  institutions  to  establish 
and  operate  centers  for  rural  cooperative 
development 

The  Farm  Service  Agency  (FSA)  is 
authorized  bv  25  I'  S  C.  st*ctions  48ft- 
494.  to  make  loans  through  its  Indian 
tribal  land  lo.m  program  to  individuals, 
tribes,  or  tribal  corporatitms  within 
tribal  reservations  and  Alaskan 
communities  The  authority  for  FSA  to 
make  loans  for  grazing,  irrigation  and 
drainage,  and  farm  ownership  recreation 
loans  is  provided  by  the  Consolidated 
Farm  and  Rural  Development  Act  (7 
CSC    1926  sections  330-381) 


The  purpose  of  the  debt  settlement 
function  for  the  above  programs  is  to 
provide  the  delinquent  client  with  an 
equitable  tool  for  the  compromise, 
adjustment,  cancellation,  or  charge-off 
of  a  debt  owed  to  the  Agency.  The 
information  collected  is  similar  to  that 
re(|uired  bv  a  commercial  lender  in 
similar  circumstances. 

Information  will  be  collected  by  the 
field  offices  from  applicants,  borrowers, 
consultants,  lenders,  and  attorneys. 

Failure  to  collect  information  could 
result  in  improper  servicing  of  these 
loans. 

Estimatf  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  8.08  hours  per 
response. 

Respondents:  Public  bodies  and 
nixiprofit  organizations. 

Estimated  S'umber  of  Respondents: 
14. 

Estimated  Sumber  of  Responses  per 
Respondent:  5.5. 

Estimated  Total  Annual  Burden  on 
Respondents:  622  hours. 

(Copies  of  this  information  collection 
can  be  obtained  from  Tracy  Gillin. 
Regulations  and  Paperwork 
Management  Branch.  (202)  692-0039. 

Conunents 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Agency, 
including  whether  the  information  will 
have  practical  utility:  (b)  the  accuracy  of 
the  Agency's  estimate  of  the  burden  of 
the  proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used:  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology  Comments  may  be  sent  to 
Tracy  Gillin,  Regulations  and 
Paperwork  Management  Branch.  U.S. 
Department  of  Agriculture.  Rural 
Development,  STOP  0742.  1400 
Independence  Ave.  SW.,  Washington. 
DC  20250  All  responses  to  this  notice 
will  be  summarized  and  included  in  the 
request  for  OMB  approval.  All 
comments  will  also  become  a  matter  of 
public  record. 
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Dated:  May  24,  2000. 
fames  C.  Kearney. 

Administrator.  Rural  Housinfi  Seri'ice. 

Uateri:  May  10.  2000. 
Dayton  J.  Watkins. 
Administrator.  Rural  Husim'ss-Cooperative 

Dalini:  Mav  23.  2000. 
Keith  Kelly, 

.Administrator.  Farm  St'r\'ice  Agency. 
[KK  Doc .  00-14844  Filed  fi-12-00:  8:45  ami 
BILLING  CODE  3410-XV-U 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 

[Order  No.  1100] 

Grant  of  Authority  for  Subzone  Status; 
Imation  Corporation  (Data  Storage 
Products);  Tucson,  Arizona 

Pursuant  to  its  authority  under  the 
Foreign-Trade  Zones  Act.  of  June  18, 
1934,  as  amended  (19  U.S.C.  81a-81u), 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Order: 

Whereas,  the  Foreign-Trade  Zones  Act 
provides  for  "*    *    *  the  establishment 
*   *   *  of  foreign-trade  zones  in  ports  of 
entry  of  the  United  States,  to  expedite 
and  encourage  foreign  commerce,  and 
for  other  purposes."  and  authorizes  the 
Foreign-Trade  Zones  Board  to  grant  to 
qualified  corporations  the  privilege  of 
establishing  foreign-trade  zones  in  or 
adjacent  to  U.S.  Customs  ports  of  entry; 

Whereas,  the  Board's  regulations  (15 
CFR  Part  400)  provide  for  the 
establishment  of  special-purpose 
subzones  when  existing  zone  facilities 
cannot  serve  the  specific  use  involved, 
and  when  the  activity  results  in  a 
significant  public  benefit  and  is  in  the 
public  interest; 

Whereas,  the  City  of  Tucson,  grantee 
of  Foreign-Trade  Zone  1 74,  has  made 
application  to  the  Board  for  authority  to 
establish  a  special-purpose  subzone  at 
the  data  storage  manufacturing  and 
warehousing  facilities  of  the  Imation 
Corporation,  located  in  Tucson,  Arizona 
(FTZ  Docket  62-99,  filed  11/24/99); 

Whereas,  notice  inviting  public 
comment  was  given  in  the  Federal 
Register  (64  FR  67843,  12/3/99);  and. 

Whereas,  the  Board  adopts  the 
findings  and  recommendations  of  the 
examiner's  report,  and  finds  that  the 
requirements  of  the  FTZ  Act  and  the 
Board's  regulations  are  satisfied,  and 
that  approval  of  the  application  is  in  the 
public  interest; 

Now,  Therefore,  the  Board  hereby 
grants  authority  for  subzone  status  at  the 
data  storage  manufacturing  and 
warehousing  facilities  of  the  Imation 


Corporation,  located  in  Tucson.  Arizona 
(Subzone  174A),  at  the  location 
described  in  the  application,  and  subject 
to  the  FTZ  Act  and  the  Board's 
regulations,  including  §400.28. 

Signed  at  Washington.  DC.  this  2nd  da\  of 
lune  2000. 

Troy  H.  Cribb, 

Acting  Assistant  Secretarx-  of  Commerce  for 
Import  Administration.  Alternate  Chairman. 
Foreign-Trade  Zones  Board 

Dennis  Puccinelli, 

Acting  Executive  Secretarw 

IFR  Do(..  00-14899  Filed  6-12-00:  8:45  am] 

BILUNG  CODE  3510-DS-P 


DEPARTMENT  OF  COMMERCE 
Foreign-Trade  Zones  Board 

[Docket  27-2000] 

Foreign-Trade  Zone  50,  Long  Beach, 
California  Area,  Application  for 
Expansion 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  (FTZ)  Board 
(the  Board)  by  the  Board  of  Harbor 
Commissioners  of  the  City  of  Long 
Beach,  grantee  of  FTZ  50,  requesting 
authority  to  expand  its  zone  in  the  Long 
Beach,  California  area,  within  the  Los 
Angeles/Long  Beach  Customs  port  of 
entry.  The  application  was  submitted 
pursuant  to  the  provisions  of  the 
Foreign-Trade  Zones  Act,  as  amended 
(19  U.S.C.  81a-81u),  and  the  regulations 
of  the  Board  (15  CFR  Part  400).  It  was 
formally  filed  on  June  5,  2000. 

FTZ  50  was  approved  on  September 
14,  1979  (Board  Order  147,  44  FR  55919, 
9/28/79)  and  expanded  4  times  (Board 
Orders  298,  341,  494  and  833).  The  zone 
project  currently  consists  of  the 
following  sites  in  the  Los  Angeles/Long 
Beach  Customs  port  of  entry  area:  Site 
1:  Parcel  1-A  (4  acres),  1500  West 
Dominguez  Street,  Long  Beach;  Parcel 
1-B  (96,354  sq.  ft.),  909  East  Colon 
Street,  Wilmington;  Parcel  1-C  (2  acres), 
1241  Watson  Center  Road,  Carson;  and 
Parcel  1-D  (4  acres),  22941  South 
Wilmington  Avenue,  Carson;  Site  2 
(1,844  acres) — California  Commerce 
Center,  Ontario;  Site  3  (92  acres) — 
parcels  within  the  Inter-City  Commuter 
Station  Redevelopment  area  in  Santa 
Ana  and  two  warehouse  facilities  (17 
acres,  324,000  sq.  ft.  total)  at  3000/3100 
Segerstrom  Avenue,  and  2900/2930 
South  Fairview  Street,  within  the  South 
Harbor  Development  area,  Santa  Ana; 
Site  4  (175  acres) — within  the  2,300-acre 
San  Bernardino  International  Airport 
and  Trade  Center  complex  (formerly 
Norton  Air  Force  Base)  in  San 
Bernardino;  and,  Temporary  Site  5  (11 


acres,  two  parcels) — 1101  W.  McKinlev 
Avenue  (6  acres.  Bldgs  4-8)  within  the 
487-acre  Fairplex  Center.  Pomona;  and. 
10501-10509  E.  Valley  Blvd.  (5  acres)  at 
Pacific  Place/oHP  Gabriel  Vallev 
Business  and  Trade  Center.  El  Monte, 
CA. 

The  applicant  is  now  requesting 
authority  to  expand  the  general-purpose 
zone  to  include  on  a  permanent  basis 
the  area  within  Temporary  Site  5 
(expires  9/1/01)  and  to  include  two  new- 
sites  in  the  San  Gabriel  Valley  area: 
Proposed  Site  6:  (50  acres) — former 
General  Dynamics/Hughes  site,  north  of 
Mission  Boulevard  between  Humane 
Way  and  Dudley  Street.  Pomona:  and. 
Proposed  Site  7  (3  acres — 2  sites) — San 
Gabriel  sites,  extending  along  San 
Marino  Avenue  and  bounded  on  the 
north  and  south  by  Broadway  and  Clan' 
Avenues  (1  acre)  and  a  site  (2  acres)  at 
Santa  Anita  and  Junipero  Serra  Streets. 
San  Gabriel.  Proposed  Site  6  is  owned 
by  the  Pomona  Redevelopment  Agencv 
and  tw  o  private  owners  and  Proposed 
Site  7  has  multiple  owners.  The  San 
Gabriel  Valley  Economic  Partnership 
will  serve  as  operator  of  the  proposed 
sites.  No  specific  manufacturing 
requests  are  being  made  at  this  time. 
Such  requests  would  be  made  to  the 
Board  on  a  case-bv-case  basis. 

In  accordance  with  the  Boards 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  on  the  application  is 
invited  from  interested  parties. 
Submissions  (original  and  3  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretary  at  the  address 
below.  The  closing  period  for  their 
receipt  is  August  14.  2000.  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 
may  be  submitted  during  the  subsequent 
15-day  period  (to  August  28.  2000). 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
for  public  inspection  at  each  of  the 
following  locations: 

U.S.  Department  of  Commerce.  Export 
Assistance  Center,  350  S.  Figueroa 
Street.  Suite  509.  Los  Angeles.  CA 
90071. 

Office  of  the  Executive  Secretary, 
Foreign-Trade  Zones  Board,  Room 
3716.  U.S.  Department  of  Commerce, 
14th  &  Pennsylvania  Avenue,  NW. 
Washington,  DC  20230 

Dated:  June  6.  2000 
Dennis  Puccinelli, 

Acting  Executive  Secretan,- 

[FR  Doc.  00-14895  Filed  6-12-00.  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
Foralgn-Trade  Zones  Board 

[Order  No.  1101] 

Grant  of  Authority  for  Subzone  Status; 
Imation  Corporation  (Data  Storage 
Products);  Camarillo,  CA 

Pursuant  to  it.s  authority  unilt^r  th»' 
Forei^n-Tradt^  Zont^s  Act.  of  lunc  IH. 
19:H.a.sam.m(lf(l  (19lI.S.r..  81a-Hlu). 
thw  Fort'ign-Trailt'  /.ones  Board  (fh«^ 
Boani)  adopts  thu  following  Ordnr: 

lV/if»re(is.  the  Fortugn-Tradi)  Znn«s  Art 
providt's  for    *    *    *  th»' ostahlishrnfnt 
•    *    *  of  foHMgn-trado /.onas  in  ports  of 
Hntrv  of  the  United  States,  to  expedite 
and  encourage  foreign  commerce,  and 
for  other  purposes."  and  authorizes  the 
Foreign-Trade  Zones  Board  to  grant  to 
(lualified  corporations  the  privilege  of 
establishing  foreign-tratle  zt)nes  in  or 
adjacent  to  U.S.  Customs  port.s  of  entry: 

Wht^rfiis.  the  Board's  regulations  (l.S 
CFR  Part  400)  provule  for  the 
establishment  of  spet;ial-purpose 
subzones  when  existing  zcmtf  facilities 
cannot  serve  the  specific  use  involved. 
and  when  the  activity  results  in  a 
significant  public  b»>nefit  and  is  in  the 
public:  inter»'st: 

Whffrvas.  the  Oxnard  Harbor  District, 
grantee  of  Foreign- Trade  Zone  2i)^.  has 
made  application  to  the  Board  for 
authority  to  establish  a  spetnal-purpose 
subzone  at  the  data  storage 
manufacturing  and  warehousing 
facilities  of  the  Imation  Corporation, 
locateil  in  Camarillo.  California  (FTZ 
Docket  H:<-<m.  filed  11/24/99): 

WhtTftis.  notice  inviting  public 
comment  was  given  in  th»!  Federal 
Register  (tS4  FRh7H44.  12/:i/99),  and. 

Whereas,  the  Board  adopts  the 
findings  and  nicommendations  of  the 
examiner's  niport.  and  finds  that  the 
r»»quirements  of  the  FTZ  Act  and  the 
Board's  ntgulatioiis  are  satisfied,  and 
that  approval  of  the  .ipplication  is  m  the 
public  interest; 

.Vow,  r/iere/orf\  the  Board  hereby 
grants  authority  for  subzone  status  at  the 
data  storage  manufacturing  and 
warehousing  fai:ilities  of  the  Imation 
Corporation,  located  in  Camarillo. 
California  (Subzone  2()r>A).  at  the 
location  described  in  the  applicatum, 
and  subject  to  the  FTZ  .^ct  and  the 
Board's  regulations,  iiu  hiding  t>400  28 


.SiKtifd  .it  VV.ishin^tiiii.  DC.  this  2nil  liay  of 
Iini.'  JOOO 
Trov  H.  Cribb. 

Ai  tinii  .-Assjsfcjfif  Sf(  n-tim  ni  ('omnirn  f  lor 
liiii>nrt  .■\dnuni'>tnilinn  .-Mtrnuitr  (lujirman, 
/•'iirr/i;;!  Imilr  Zoiirs  Hoard 
Dennis  Pucr.inelli, 
Ai  titiii  f.'.vcci/fjw  .Set  rrfijn 
IFK  Dim     (M^  U'MHI  Filed  t>-l^-(.)0.  8:45  am] 
BILUNG  COOe  1S1(M>S-P 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Docket  26-2000] 

Foreign-Trade  Zone  93 — Raleigh/ 
Durham,  NC;  AppHcatlon  for  Subzone 
Status,  Pergo,  Inc..  Plant  (Laminate- 
Particle  Board  Flooring);  Gamer,  North 
Carolina 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Triangle  I  Council  of 
(itjvernments,  grantee  of  FTZ  93, 
requesting  spe<:ial-purpose  subzone 
status  for  the  laminate-particle  board 
flooring  manufacturing  plant  of  Pergo, 
In(  .  (a  subsidiary  of  Perstorp  AB,  of 
Sweden),  located  in  Gamer,  North 
Carolina  The  application  was  submitted 
pursuant  to  the  provisions  of  the 
F'oreign-Trade  Zones  Act,  as  amended 
(19  use.  81a-81u).  and  the  regulations 
of  the  Board  (15  CFR  Part  400).  It  was 
formally  filed  on  June  ,5,  2000 

The  Pergo  plant  (102  acres/ 130,000 
sq  ft.)  IS  located  within  the  Greenfield 
Industrial  Park  at  2000  Perstorp 
Parkway,  Garner  CWake  (bounty).  North 
Carolina,  some  20  miles  southeast  of 
Raleigh  The  facility  (275  employees)  is 
used  to  produce  laminate-particle  board 
flooring  (HTSU,S#  4410.19  0020),  and  to 
distribute  foreign-made  laminate 
flocjring  products  with  a  particle  board, 
paperboard,  plastic,  or  other  inorganic 
(.ore  for  export  and  the  U.S.  market.  The 
produf:tion  process  involves  combining 
decorative  plastic  laminate  and  backing 
paper  to  particle  board,  which  is  then 
milled  into  tiles  or  planks.  The 
completed  flooring  is  then  combined 
with  moldings,  glue  and  installaticm 
accessories  to  be  shipped  as  a 
completed  flooring  system.  The 
application  indicates  that  additional 
laminate  fl(ior  covering  products  may  be 
produced  with  tileboard,  paperboard. 
and/or  polyurethane  sheet  in  the  future. 
F'oreign-origin  components  used  in 
manufacturing  (currently  100%) 
include  sealants/adhesives/glue. 
fiberboard,  particle  board,  decorative 
plastic  laminate;  and,  backing  paper  and 
laminate.  Additional  foreign-sourced 
materials  and  components  to  be 


distributed  with  the  completed  laminate 
flooring  include:  Glues/sealants/ 
caulking,  installation  kits,  hand  tools, 
cleaning  kits;  and,  molding  and  trim  of 
plastic,  fiberboard  and  aluminum  (duty 
rate  range:  free — 6.0%). 

FTZ  procedures  would  exempt  Pergo 
from  Customs  duty  payments  on  the 
foreign  materials  and  components  used 
in  export  production.  On  its  domestic 
sales  of  the  manufactured  flooring,  the 
company  would  be  able  to  choose  the 
duty  rate  that  applies  to  finished 
laminate-particle  board  flooring  (duty 
free  as  particle  board  under 
4410.19.0020)  for  the  decorative  plastic 
laminate  raw  material  noted  above. 
Pergo  would  be  able  to  defer  Customs 
duty  payments  on  the  foreign-origin 
finished  flooring  products  and  related 
materials  that  would  be  admitted  to  the 
proposed  subzone  for  U.S.  distribution. 
The  application  indicates  that  subzone 
status  would  help  improve  the  plant's 
international  competitiveness. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  on  the  application  is 
invited  from  interested  parties. 
Submissions  (original  and  three  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretary  at  the  address 
below.  The  closing  period  for  their 
rozeipt  is  August  14.  2000.  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 
may  be  submitted  during  the  subsequent 
15-day  period  (to  August  28,  2000). 

A  copy  of  the  application  and  the 
accompanying  exhibits  will  be  available 
for  public  inspection  at  each  of  the 
following  locations: 

Office  of  the  Port  Director,  U.S.  Customs 
Service — Raleigh/Durham,  Suite  500, 
120  South  Center  Court,  Morrisville, 
NC  27560 

Office  of  the  Executive  Secretary, 
Foreign-Trade  Zones  Board.  U.S. 
Department  of  Commerce,  Room 
4008.  14th  Street  &  Constitution 
Avenue.  NW.,  Washington,  DC 
20230-0002 

Dated    lune  5.  :;000. 
Dennis  Puccinelli, 

Actins'  Ext'cutivf  St't  n-tary 

(FR  Doc   00-1489h  Filed  f>-12-00;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
Foreign-Trade  Zones  Board 

[Order  No.  1099] 

Grant  of  Authority  for  Subzone  Status 
Imation  Corporation  (Data  Storage 
Products);  Wahpeton,  North  Dakota 

Pursuant  to  its  authority  under  the 
Foreign-Trade  Zones  Act.  of  June  18. 
1934.  as  amended  (19  U.S.C.  81a-81u). 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Order: 

Whereas,  the  Foreign-Trade  Zones  Act 
provides  for ■*    *    *  the 
establishment   *    *    *  of  foreign-trade 
zones  in  ports  of  entry  of  the  United 
States,  to  expedite  and  encourage 
foreign  commerce,  and  for  other 
purposes."  and  authorizes  the  Foreign- 
Trade  Zones  Board  to  grant  to  qualified 
corporations  the  privilege  of 
establishing  foreign-trade  zones  in  or 
adjacent  to  U.S.  Customs  ports  of  entr)'; 

Whereas,  the  Board's  regulations  (15 
CFR  Part  400)  provide  for  the 
establishment  of  special-purpose 
subzones  when  existing  zone  facilities 
cannot  serve  the  specific  use  involved, 
and  when  the  activity  results  in  a 
significant  public  benefit  and  is  in  the 
public  interest: 

Whereas,  the  Grand  Forks  Regional 
Airport  Authority,  grantee  of  Foreign- 
Trade  Zone  103,  has  made  application 
to  the  Board  for  authority  to  establish  a 
special-purpose  subzone  at  the  data 
storage  manufacturing  and  warehousing 
facilities  of  the  Imation  Corporation, 
located  in  Wahpeton,  North  Dakota 
(FTZ  Docket  61-99,  fded  11/24/99); 

Whereas,  notice  inviting  public 
comment  was  given  in  the  Federal 
Register  (64  FR  67845,  12/3/99);  and. 

Whereas,  the  Board  adopts  the 
findings  and  recommendations  of  the 
examiner's  report,  and  finds  that  the 
requirements  of  the  FTZ  Act  and  the 
Board's  regulations  are  satisfied,  and 
that  approval  of  the  application  is  in  the 
public  interest; 

Now,  Therefore,  the  Board  hereby 
grants  authority  for  subzone  status  at  the 
data  storage  manufacturing  and 
warehousing  facilities  of  the  Imation 
Corporation,  located  in  Wahpeton, 
North  Dakota  (Subzone  103A),  at  the 
location  described  in  the  application, 
and  subject  to  the  FTZ  Act  and  the 
Board's  regulations,  including  §400.28. 


Signed  at  Washington.  DC,  this  2nd  day  of 
(line  2000. 

Troy  H.  Cribb, 

Acting  Assistant  Sern'tan,  of  Commerce  for 

Import  Administration.  Altprnatf  Chairman. 

Foreign-Trade  Zones  Board. 

Dennis  Puccinelli, 

Acting  Executive  Secretarw 

|FR  Do(    00-14898  Filed  6-12-00;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Order  No.  1098] 

Grant  of  Authority  for  Subzone  Status; 
Imation  Enterprises  Corporation  (Data 
Storage  Products);  Weatherford, 
Oklahoma 

Pursuant  to  its  authority  under  the 
Foreign-Trade  Zones  Act.  of  June  18. 
1934,  as  amended  (19  U.S.C.  81a-81u). 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Order: 

Whereas,  the  Foreign-Trade  Zones  Act 
provides  for  "*   *   *  the  establishment 
*   *   *  of  foreign-trade  zones  in  ports  of 
entry  of  the  United  States,  to  expedite 
and  encourage  foreign  commerce,  and 
for  other  purposes,"  and  authorizes  the 
Foreign-Trade  Zones  Board  to  grant  to 
qualified  corporations  the  privilege  of 
establishing  foreign-trade  zones  in  or 
adjacent  to  U.S.  Customs  ports  of  entry; 

Whereas,  the  Board's  regulations  (15 
CFR  Part  400)  provide  for  the 
establishment  of  special-purpose 
subzones  when  existing  zone  facilities 
cannot  serve  the  specific  use  involved, 
and  when  the  acrtivity  results  in  a 
significant  public  benefit  and  is  in  the 
public  interest; 

Whereas,  the  Port  Authority  of  the 
Greater  Oklahoma  City  Area,  grantee  of 
Foreign-Trade  Zone  106,  has  made 
application  to  the  Board  for  authoritv  to 
establish  a  special-purpose  subzone  at 
the  data  storage  manufacturing  and 
warehousing  facilities  of  the  Imation 
Enterprises  Corporation,  located  in 
Weatherford,  Oklahoma  (FTZ  Docket 
60-99,  filed  11/24/99); 

Whereas,  notice  inviting  public 
comment  was  given  in  the  Federal 
Register  (64  FR  67845,  12/3/99);  and. 

Whereas,  the  Board  adopts  the 
findings  and  recommendations  of  the 
examiner's  report,  and  finds  that  the 
requirements  of  the  FTZ  Act  and  the 
Board's  regulations  are  satisfied,  and 
that  approval  of  the  application  is  in  the 
public  interest; 

Now,  Therefore,  the  Board  hereby 
grants  authority  for  subzone  status  at  the 
data  storage  manufacturing  and 
warehousing  facilities  of  the  Imation 


Enterprises  Corporation,  located  in 
Weatherford.  Oklahoma  (Subzone 
106C).  at  the  location  described  in  the 
application,  and  subject  to  the  FTZ  Act 
and  the  Boards  regulations,  including 
§400.28. 

Signed  at  Wdshingtcjn.  U(,.  this  2iid  da\  ut 
lune  2000. 

Troy  H.  Cribb. 

Acting  Assistant  Secretary  ol  Commerce  for 

Import  Administration.  Alternate  (Chairman. 

Foreign-Trade  Zones  Board 

Dennis  Puccinelli, 

Acting  Executive  Secretan' 

IFR  Do( .  00-14897  Filed  6-12-00;  8:4.5  amj 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-423-602;  C-50&-605] 

Revocation  of  Antidumping  Duty 
Order:  Industrial  Phosphoric  Acid 
From  Belgium;  and  Revocation 
Countervailing  Duty  Order:  Industrial 
Phosphoric  Acid  From  Israel 

AGENCY:  Import  Administration. 
International  Trade  Administration. 
Department  of  Commerce. 
ACnON:  Notice  of  revocation  of 
antidumping  duty  order:  industrial 
phosphoric  acid  from  Belgium:  and 
revocation  countervailing  duty  order: 
industrial  phosphoric  acid  from  Israel. 

SUMMARY:  Pursuant  to  section  751(c)  of 
the  Tariff  Act  of  1930.  as  amended  ("the 
Act"),  the  United  States  International 
Trade  Commission  ("the  Commission") 
determined  that  revocation  of  the 
antidumping  and  countervailing  duty 
orders  on  industrial  phosphoric  acid 
from  Belgium  and  Israel  is  not  likely  to 
lead  to  continuation  or  recurrence  of 
material  injury  to  an  industry  in  the 
United  States  within  a  reasonably 
foreseeable  time  (65  FR  35395  (June  2. 
2000)).  Therefore,  pursuant  to  section 
751(d)(2)  of  the  Act  and  19  CFR 
351.222(i)(l).  the  Department  of 
Commerce  ("the  Department")  is 
revoking  the  antidumping  and 
counter\'ailing  duty  orders  on  industrial 
phosphoric  acid  from  Belgium  and 
Israel.  Pursuant  to  section 
751(c)(6)(A)(iv)  of  the  Act  and  19  CFR 
351.222{i)(2)(ii).  the  effective  date  of 
revocation  is  Januarx'  1 .  2000. 
DATES:  Effective  Date:  January  1.  2000. 
FOR  FURTHER  INFORMATION  CONTACT:  Eun 
W.  Cho  or  James  Meader.  Office  of 
Policy  for  Import  Administration. 
International  Trade  Administration. 
U.S.  Department  of  Commerce.  14th 
Street  and  Constitution  Ave..  NW. 
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Bark^ruund 

Man  li  1    rt't't  thf  n.-p.irtiiii'iil 
miticiti'tl.  M\(i  the  Ciimrnissioii 
inslitiit.'d,  siiiis.'t  r>-vicvvs  ((i4  I'K  ')M7() 
,111(1  t>4  F'K  10(117   r.'si)f(  tivflv)  i)f  thf 
.inddiimiunt;  .iiul  i  niiiitfrvailini;  <lutv 
nrdcrs  (111  mdustri.il  pliosiihoru  ai.id 
frmn  Hcl^;iiini  and  Israel,  piirsiiant  to 
si'(  turn  7.'i  1((  I  (if  llic  .\(  t    .As  ,1  ffsult  (if 
tho  reviews,  llie  Department  fdiiiid  tliat 
revoc.iliDti  (if  tfie  .iiitidiiinpiMk^  diitv 
order  would  likeU  lead  to  (  ontiniiatioii 
or  recurrtMK  ••  of  (liiinpii)i<  .ind  iiolified 
the  ( iornmissKiii  of  the  magnitude  of  tfie 
m.irniris  likelv  to  prevail  were  the  orders 
to  he  rtudked   '  in  iiddifion.  the 
[)ep<irtment  deferiiiint^d  that  re\()<  ation 
of  the  (  (nmtervaiiiiiK  diitv  order  would 
likelv  lead  to  (  oiitmu.itioii  or  re(  urreiK  e 
of  (.ouiiterv  ailahle  suhsidies  .ind 
notified  th»'  (;iMnniissiiin  of  the  net 
(  ouiitervailahle  suhsidies  likeU  to 
prevail  were  the  order  revoked 

On  May  i2,  JOOO,  the  Conuiiission 
determined,  pursuant  to  se(  tion  7')  1((  ) 
of  thi^  .Xi  t.  that  revo(  ation  of  the 
aiitidinii[)in^  and  ( iiiintervailin>>  duty 
orders  on  industri.il  phosphoru  acid 
from  Mel^ium  and  Israel  would  not 
likely  lead  to  ( untmu.ition  or  re*  urreiK.e 
of  material  iiijurv  to  .in  indiistrv  in  the 
I'nited  St.ites  within  i  re.isonahiy 
foresettahle  time    (See  I   ,SI  !'( ] 
l'uhli(  ation  t  iOJ,  Investi>;.iti(ins  Nns 
7()l-TA-2H».  (Review)  and  7tl  -  rA-;<»)5 
(Keview)  (May  JOOO)  and  hidiistrial 
I'hosphoru  .\(  id  from  Israel  ,ind 
Belkiium.  H-)  FK  i^.t'lf)  dune  J.  21)001  ) 

S<:op«  of  the  Orden* 

The  mer(  h.indlse  -.llhie*  I  to  this 

anlidum|)iiiK  duty  order  is  industri.d 
ph(»sphon(  a(.id  (■JI'A")  from  Hel^^aim 
.111(1  Israel    ll'.A  IS  (  iirreiitK  (  l.issifiahle 
under  Item  number  JHOM  H)  00  of  the 
Harmoni/.ed  Tariff  ,S(  heduleof  the 
United  .States  ( HTSliS  ■) 

.Mthou^h  the  HTSl'S  suhheadinns  are 
provided  for  (  onvenieiu  e  and  (  ustoms 
purposes,  the  written  des(  ription 
remains  dispo.sitive 

Determinatiim 

As  .1  result  of  the  determination  hy  the 
(Commission  that  revcuafion  of  these 
antidumping;  <ind  ( (lunterv.ulini'  duty 
orders  is  not  likely  to  lead  to 
continuation  or  recurretu  »■  of  m.iterial 
injury  to  an  industry  in  the  United 
.States,  the  Dep.irtment.  pursuant  to 


se(  tion  7.Tl(d)(J|  of  the  Act  and  19CFR 
.IT)!  222(i)(l).  is  revoking;  the 
antidumping  and  c  ountervailing  duty 
orders  on  industrial  phosphoric:  acid 
from  Belgium  and  Israel   Pursuant  to 
sedion  7,S1((  )(H)(A)(iv)  of  the  Act  and 
IMCFR  351  222(i)(2)(ii).  this  revocation 
is  effective  on  January  1.  2000 

The  Dej)artment  will  instruct  the  l'  S 
taistoms  .Service!  to  discontinue  the 
suspension  of  liquidation  and  collection 
of  cash  deposits  rate  and  to  refund  with 
interest  any  cash  deposits  on  entries  of 
the  suh|e<  t  mcTchandise  entered  or 
withdrawn  from  warehouse  on  or  after 
laiiuarv  1,  2000  (the  effe<:tive  date)  The 
Department  will  complete  any  pending 
administrative  reviews  of  these  orders 
and  will  conduct  administrative  reviews 
ot  suh|e<:t  merchandise  entered  prior  to 
the  effective  date  of  rcnoc  ation  in 
response  to  appropriately  filed  requests 
for  review 

D.it.Ml    Inn..  -    JdOCI 
Troy  H.  Oibb. 

Aclina  Assistant  Secretary  for  IiuihtI 
Administnition 

IFR  [>)(     (MV-14aM(  Kllet)  t>-lJ-(H),  H  4.i  .iml 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

(A-489-501] 

Certain  Welded  Cartx>n  Steel  Pipe  and 
Tube  From  Turkey:  Final  Results  of 
Antidumping  Duty  Administrative 
Review 

AGENCY:  Import  Administration. 
International  Trade  Administration. 
Department  of  f'ommercc 
ACTION:  Notu  t'  of  final  results  of 
.iiitidumping  duty  administrative 

review 
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SUMMARY:  On  Februarv  8.  2000.  the 
Department  of  (Commerce  published  the 
prelimin.irv  results  of  administrative 
review  of  the  antidumping  duty  order 
on  ( crtain  welded  carbon  steel  pipe  and 
tube  from  Turkey  This  review  covers 
lint!  prod uctT 'exporter,  the  Borusan 
(Croup,  during  the  period  May  1.  199H. 
through  April  .10.  1999 

Based  on  imr  analysis  of  comments 
receivecl,  we  have  made  c:hanges  in  the 
margin  calculations.  Although  the  exact 
weighted-average  dumping  margin  in 
the  final  results  has  changed,  it  remains 
He  nunimis  as  in  the  preliminarv'  results. 
Set'  the  sec:ticm  entitled  "Final  Results 
of  the  Review  " 
EFFECTIVE  DATE:  June  13.  2000. 
FOR  FURTHER  INFORMATK3N  CONTACT: 
Charles  Riggle  at  (202)  482-0650  or 
David  Uyton  at  (202)  482-0371,  Import 


Administration,  Room  1870. 
Internaticmal  Trade  Administration, 
US  Department  of  Commerce,  14lh 
Street  and  Constitution  Avenue.  NW. 
Washington,  DC  20230. 

SUPPLEMENTARY  INFORMATION: 

The  Applicable  Statute 

I'nless  otherwise  indic;ated,  all 
citaticms  to  the  Tariff  Ac:t  of  1930,  as 
amended  (the  Act),  are  references  to  the 
provisicms  effective  [anuary  1,  1995,  the 
effective  date  cjf  the  amendments  made 
to  the  Act  by  the  I'ruguay  Round 
Agreements  Act  (IIRAA).  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department  of  Commerce's  (the 
Departments)  regulations  are  to  19  CFR 
part  351  (April  1999). 

Background 

On  February  8.  2000,  the  Department 
published  in  the  Federal  Register  the 

preliminary  results  of  administrative 
review  of  the  antidumping  duty  order 
cm  cc!rtain  welded  carbon  steel  pipe  and 
tube  from  Turkey.  S'otice  of  Preliminary' 
Results  of  Antidumping  Duty 
Administrative  Review:  Certain  Welded 
Carbon  Steel  Pipe  and  Tube  From 
Turkey.  65  FR  6159  (Preliminary 
Results].  We  invited  parties  to  comment 
on  the  Preliminary  Results.  The  Borusan 
Group  (Borusan).  the  sole  respondent  in 
this  review,  submitted  a  c.ase  brief  on 
Marc:h  9.  2000.  No  other  party  filed  a 
case  brief  or  rebuttal  brief.  The 
Department  has  conducted  this 
administrative  review  in  accordance 
with  section  751  of  the  Act. 

Scope  of  the  Review 

The  produc;ts  c:overed  by  this  review' 
inc  lude  circular  welded  non-alloy  steel 
pipes  and  lubes,  of  circular  cross- 
section,  not  more  than  406.4  millimeters 
(16  inches)  in  outside  diameter, 
regardless  of  wall  thickness,  surface 
finish  (black,  galvanized,  or  painted),  or 
end  finish  (plain  end.  beveled  end, 
threaded  and  coupled).  Those  pipes  and 
tubes  are  generally  known  as  standard 
pipe,  though  they  may  also  be  called 
structural  or  mechanical  tubing  in 
certain  applications. 

Standard  pipes  and  tubes  are 
intended  for  the  low  pressure 
conveyance  of  water,  steam,  natural  gas, 
air.  and  other  liquids  and  gases  in 
plumbing  and  heating  systems,  air 
conditioner  units,  automatic  sprinkler 
systems,  and  other  related  uses. 
Standard  pipe  may  also  be  used  for  light 
load-bearing  and  mechanical 
applications,  such  as  for  fence  tubing, 
and  for  protection  of  electrical  wiring, 
such  as  conduit  shells. 
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The  scope  is  not  limited  to  standard 
pipe  and  fence  tubing,  or  those  types  of 
mechanical  and  structural  pipe  that  are 
used  in  standard  pipe  application.  All 
carbon  steel  pipes  and  tubes  within  the 
physical  description  outlined  above  are 
included  in  the  scope  of  this  review, 
except  for  line  pipe,  oil  country  tubular 
goods,  boiler  tubing,  cold-drawn  or 
cold-rolled  mechanical  tubing,  pipe  and 
tube  hollows  for  redraws,  finisheci 
scaffolding,  and  finished  rigid  conduit. 

Imports  of  these  products  are 
currently  classifiable  under  the 
following  Harmonized  Tariff  Schedule 
of  the  United  States  (HTSUS) 
subheadings:  7306.30.10.00, 
7306.30.50.25.  7306.30.50.32, 
7306.30.50.40.  7306.30.50.55. 
7306.30.50.85.  and  7306.30.50.90. 

Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  of  this  proceeding  is  dispositive. 

Analysis  of  Comments  Received 

Borusan  made  only  two  comments 
regarding  the  Preliminary  Results.  As 
stated  above  no  other  party  commented 
on  the  decision.  In  its  first  comment. 
Borusan  points  out  that  the  wrong 
exchange  rates  were  used  in  the 
preliminary  results  margin  calculation. 
VVe  discuss  this  below  in  the  "Changes 
Since  the  Preliminary  Results"  section. 
In  its  second  comment.  Borusan  asked 
that  the  Department  indicate  in  the  final 
results  and  the  subsequent  cash  deposit 
instructions  issued  to  Customs  that  two 
pipe  producers.  Mannesmann  Boru  and 
Kartal  Boru.  are  part  of  the  Borusan 
Group.  The  Department  notes  that  these 
affiliations  are  well  established  by  the 
record  of  the  review  and  have  never 
been  disputed  by  the  Department  or  any 
interested  party.  We  will  ensure  that 
Customs  is  notified  accordingly  in  the 
cash  deposit  instructions.  Because  these 
issues  do  not  require  extensive 
discussion,  we  have  not  issued  a 
separate  decision  memorandum  to 
accompany  these  final  results  of  the 
review. 

Sales  Below  Cost  in  the  Home  Market 

The  Department  disregarded 
Borusan's  home-market  below-cost  sales 
which  failed  the  cost  test  in  these  final 
results  of  review. 

Changes  Since  the  Preliminary  Results 

In  its  case  brief.  Borusan  pointed  out 
a  clerical  error  resulting  in  the  use  of  the 
wrong  set  of  Turkish  lira  exchange  rates 
in  the  margin  calculation  for  the 
preliminary  results.  We  agree  with 
Borusan.  For  these  final  results,  we  have 
applied  the  exchange  rates  which  we 


had  stated  we  would  use  in  the 
preliminary  results. 

Final  Results  of  Review 

As  a  result  of  our  correction  of  the 
clerical  error,  we  determine  a  final 
weighted-average  margin  of  0.38  percent 
for  Borusan  for  the  period  May  1.  1998. 
through  April  30.  1999. 

The  Customs  Service  will  assess 
antidumping  duties  on  all  appropriate 
entries.  The  Department  will  issue 
appraisement  instructions  directly  to 
the  Customs  Service.  We  have 
calculated  an  exporter/customer- 
specific  assessment  value  for  subject 
merchandise  based  on  the  ratio  oif  the 
total  amount  of  antidumping  duties 
calculated  for  the  examined  sales  to  the 
total  quantity  sold. 

Cash-Deposit  Requirements 

The  following  deposit  requirement 
shall  be  effective  upon  publication  of 
this  notice  of  final  results  of  review  for 
all  shipments  of  certain  welded  carbon 
steel  pipe  and  tube  from  Turkey, 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date,  as  provided  for  by- 
section  751(a)(1)  of  the  Act:  (1)  The  cash 
deposit  rate  for  the  Borusan  Group  is 
zero  based  on  a  weighted-average 
margin  rate  for  Borusan  of  0.38  percent, 
which  is  de  minimis  within  the 
meaning  of  19  CFR  351.106(c):  (2)  for 
previously  reviewed  or  investigated 
companies  not  listed  above,  the  cash 
deposit  rate  will  continue  to  be  the 
company-specific  rate  published  for  the 
most  recent  period:  (3)  if  the  exporter  is 
not  a  firm  covered  in  this  review,  a  prior 
review,  or  the  original  less-than-fair- 
value  (LTFV)  investigation,  but  the 
manufacturer  is.  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 
recent  period  for  the  manufacturer  of 
the  merchandise:  and  (4)  if  neither  the 
exporter  nor  the  manufacturer  is  a  firm 
covered  in  this  or  any  previous  review- 
conducted  by  the  Department,  the  cash 
deposit  rate  will  be  14.74  percent,  the 
"all  others"  rate  established  in  the  LTFV 
investigation. 

The  deposit  requirements  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review. 

This  notice  serves  as  a  final  reminder 
to  importers  of  their  responsibility 
under  19  CFR  351.402(f)  to  file  a  ' 
certificate  regarding  the  reimbursement 
of  antidumping  duties  prior  to 
liquidation  of  the  relevant  entries 
during  this  review  period.  Failure  to 
comply  with  this  requirement  could 
result  in  the  Secretary's  presumption 
that  reimbursement  of  antidumping 
duties  occurred  and  the  subsequent 


assessment  of  double  antidumping 
duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  order  (APO)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  351.305.  Timely 
notification  of  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

We  are  issuing  and  publishing  this 
determination  in  accordance  with 
sections  751(a)(1)  and  777(i)(l)  of  the 
Act. 

DateiJ-  lune  7.  200U 
Troy  H.  Cribb. 

Acting  Assistant  Serretan-  for  Import 

Administration 

IFR  Doc.  00-14892  Fil.:'d  6-12-OU:  8  45  am] 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Applications  for  Duty-Free  Entry  of 
Scientific  Instruments 

Pursuant  to  Section  6(c)  of  the 
Educational.  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651;  80  Stat.  897:  15  CFR  part 
301).  we  invite  comments  on  the 
question  of  whether  instruments  of 
equivalent  scientific  value,  for  the 
purposes  for  which  the  instruments 
show-n  below  are  intended  to  be  used, 
are  being  manufactured  in  the  I'nited 
States. 

Comments  must  comply  with  15  CFR 
301.5(a)(3)  and  (4)  of  the  regulations  and 
be  filed  within  20  days  with  the 
Statutory-  Import  Programs  Staff.  U.S. 
Department  of  Commerce.  W'ashington, 
DC  20230.  Applications  may  be 
examined  between  8:30  a.m.  and  5:00 
p.m.  in  Room  4211.  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue.  NW.  Washington.  DC. 

Docket  Xumber:  00-012.  Applicant: 
Washington  University.  Department  of 
Anesthesiology  Research  Unit.  660  S. 
Euclid.  Campus  Box  8054.  St.  Louis. 
MO  631 10.  Instrument:  XY  Shifting 
Table.  Model  240  with  Accessories. 
Manufacturer:  Luigs  and  Neuman, 
Germany.  Intended  Use:  The  instrument 
is  intencjed  to  be  used  to  search  neurons 
and  synapses  to  determine  the  electrical 
properties  of  a  synapse  in  the  auditory- 
system  in  the  rat.  Application  accepted 
bv  Commissioner  of  Customs:  April  21 . 
2000. 
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Dockft  Xiimhrr  ()()-()U   Apfiluant 
Washinntiiii  I'luvrrsitv.  OfpartiiUMit  of 
.•\nosthpsi(il()gv  K»!si'dr(  h  Unit,  fifiO  S. 
KiH.lirl,  Campu.s  Box  H()54.  St   Louis, 
MO  (iUl  10.  Instnimrnl   XY  .ShiftiUR 
Tabln.  Modt'l  L'40  with  A(:(  fssoritis. 
ManuluctunT  Luigs  and  Nfunian, 
Cieraianv   Intended  Csp  The  instrumt-nl 
is  intendt'd  to  bt;  used  to  search  ntnirons 
and  synapses  to  determine  the  eltH.trical 
properties  of  a  svnapse  m  the  auditory 
system  in  the  rat  Appluiition  iitcepted 
by  CnmmissKiner  of  C.us<oms  May  15, 
2000. 

Drnket  S'uinber  00-0 l.^i  Appltcant: 
University  of  (".ahfornia,  San  Uie^o. 
Department  of  Neuros(  iencos.  9500 
CJilman  Drive.  La  |olla.  CA  92093-OH08 
Instrument  Kiectron  Mirroscope.  Model 
IEM-3100  Manuturturer  |K()L  Ltd  . 
Japan.  Intended  Csf  The  instrument  is 
intended  to  be  used  for  electron 
microscopic  studies  of  cells  and  tissues 
from  a  variety  of  biolo^ical  sp«H;imens 
used  in  biome<lical  and  basii;  biology 
experiments.  Specifically,  the 
instrument  will  be  useii  to  determine  Mi 
structure  of  cells  and  tissues  in 
relativi^lv  thick  sections  using  the 
technique  of  energy  filtering  microscopy 
and  electron  tomographv  In  addition, 
the  instrument  will  he  used  for 
educational  purposes  in  the  course 
"Introduction  to  Light  and  Elet:tron 
Microscopy  "  Application  accepted  bv 
Comnuasioner  of  tAist<jnis  Marih  IS). 
2000. 

Frank  W  Crwl. 

Hin-i  tor.  Sliiliilcn  lini'<T!  I'n>^;nllu^^  Sttitt 
IFR  Due.  0O-14H't4  hiliMJ  b-1  J  (HI;  H  4.5  am| 
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/ 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[Oocitet  No.  000531 162-0168-02;  I.D. 
040400B1 

RIN  0648-AN49 

New  England  Fishery  Management 
Council;  Notice  and  Request  for  Sea 
Scallop  Research  Proposals 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  solicitation  for 

applications. 

SUMMARY:  NMFS  issues  this  document 
to  describe  how  vou.  the  researcher, 
mav  be  selected  to  perform  sea  scallop 
research  projects  funded  by  a  l-perc;ent 
set  aside  of  the  scallop  total  allowable 
catch  (TAG)  under  Frameworlt 


,\(i|ustinent  1.1  to  the  New  England 
Fishery  Management  Council's 
((iouncil's)  Atlantic  Sea  Scallop  Fisher\' 
Management  Plan  (FMP)  and 
Framework  Adjustment  34  to  the 
(iouncil's  Northeast  Multispecies  FMP 
(Frameworks  i;i/34l  and  how  NOAA 
and  the  C^ouncil  w  ill  determine  whether 
to  selet:t  your  proposal.  Framework  13/ 
34  pn)poses  to  allow  scallop  vessels 
temporary'  access  to  the  groundfish 
closed  areas  on  Georges  Bank  and 
Nantucket  Shoals  to  harvest  sea  scallops 
and  will  allow  selected  vessels  to  land 
scallops  in  excess  of  the  trip  limit  or 
take  additional  trips  and  use  the 
proceeds  of  the  catch  or  additional  trips 
to  offset  the  costs  of  the  research 
proposals  submitted  in  response  to  this 
notification.  Pending  approval  by 
NOAA,  certain  .scallop  vessels  during 
the  2000  scallop  fishing  year  will  be 
allowed  in  Closed  Area  II.  the  Nantucket 
Lightship  Area,  and  Closed  Area  I  for 
periods  of  time  to  be  specified  in  the 
final  rule  implementing  the  framework 
actifin.  Frameworks  13  and  34,  if 
approved  bv  NOAA,  would  allow  for 
three  trips  per  vessel  in  Closed  Area  II, 
one  trip  per  vessel  in  the  Nantucket 
Lightship  Area,  and  two  trips  per  vessel 
in  Closed  Area  I,  unless  modified  by 
action  taken  by  the  Regional 
Administrator,  Northeast  Region,  NMFS 
{Regional  Administrator). 

hi  anticipation  of  final  approval  of 
thf^se  framework  adjustments.  NOAA.  in 
cooperation  with  the  Council,  is 
soliciting  proposals  for  sea  scallop 
research  activities.  Vessels  participating 
in  an  approved  project  und  fishing  in 
the  closed  areas  would  be  authorized  by 
the  Regional  Administrator  to  take 
additional  trips  into  the  closed  areas 
and/or  to  land  sc:allops  in  excess  of  the 
lO.OOO-lb  (4,.^36-kg)  trip  limit  allowed 
for  all  closed  area  trips 
DATES:  All  research  proposals  to  be 
c:onducted  with  TAC  set  aside  funds 
from  r;losed  Area  II  must  be  received 
between  lune  13,  2000  and  no  later  than 
5:00  p.m.,  local  time,  on  June  28,  2000. 
in  the  office  listed  in  the  ADDRESSES 
section  of  this  doc:ument.  Postmarks 
will  not  be  suffic;ienf.  Facsimile 
applications  will  not  be  accepted. 

For  further  information  related  to  the 
timeframe  for  review  and  selection  of 
proposals  to  be  conducted  with  TAC  set 
aside  funds  from  Closed  Area  II  and  for 
information  related  to  the  TAC  set  aside 
for  research  proposals  for  Closed  Area  1 
and  the  Nantucket  Lightship  Closed 
Area,  see  Section  A,  Background,  under 
SUPPLEMENTARY  INFORMATION  of  this 
ci(K;ument. 

ADDRESSES:  Proposals  must  be 
submitted  to  Patricia  A.  Kurkul, 


Regional  Administrator.  NMFS. 
Northeast  Regional  Office.  1  Blackburn 
Drive,  Gloucester,  MA  01930  Marked 
"Attention — Sea  Scallop  Research 
Proposals." 

FOR  FURTHER  INFORMATION  CONTACT: 

Patricia  M.  Fiorelli,  New  England 
Fishery'  Management  C;ouncil,  (978) 
465-0492  or  David  Gouveia,  National 
Marine  Fisheries  Service.  (978)  281- 
9280 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

All  research  proposals  to  be 
conducted  with  TAG  set  aside  funds 
from  Closed  Area  II  must  be  received 
during  the  period  identified  in  the 
DATES  section  of  this  document.  Prior 
to  selection,  applications  may  be 
reviewed  and  evaluated  by  the  Council 
at  the  request  of  NOAA  and  become 
subject  to  public  review  as  part  of  an 
open  public  comment  process  at  the 
Council  meeting.  If  it  is  determined  that 
the  Council  should  evaluate  the 
proposals  in  a  public  meeting,  the 
Council  anticipates  that  the  review  will 
occur  on  or  about  June  30,  2000. 
Subsequently,  the  Council  will  provide 
its  recommendations  to  NOAA  no  later 
than  |uly  7,  2000.  Researchers  may 
submit  prcjposals  for  sea  scallop 
research  to  be  conducted  with  TAC  set- 
aside  funds  from  the  Nantucket 
Lightship  Closed  Area  and  Closed  Area 
1  during  the  June  13,  2000  to  June  28, 
2000  submission  period;  however,  a 
.second  Request  for  Proposal  will  be 
published  in  the  Federal  Register 
concerning  the  harvest  of  research  set 
aside  scallops  from  these  areas  at  a  later 
date.  All  prcjposals  received  for  TAG  set- 
aside  funds  from  the  Nantucket 
Lightship  Closed  Area  and  Closed  Area 
I  will  be  kept  on  file  and  reviewed 
against  other  proposals  received  as  a 
result  of  a  future  notice.  Researchers 
may  amend  proposals  submitted  under 
this  notice  for  TAC  set-aside  funds  from 
the  Nantucket  Lightship  Closed  Area 
and  Closed  Area  I  during  the  request  for 
proposal  period  specified  in  a  future 
notice. 

The  TAG  set-aside  for  sea  scallop 
research  would  total  191,000  lb 
(86,637.6  kg)  of  scallops  and  have  an 
estimated  value  of  $955,000.  The  TAC 
for  the  sea  scallop  research  by  area 
would  be  as  follows:  Closed  Area  II, 
66,000  lb  (29,937.6  kg);  the  Nantucket 
Lightship  Area,  55,000  lb  (24,948  kg); 
and  Closed  Area  I.  70.000  lb  (31,752  kg). 

B.  Authority 

Issuing  grants  is  consistent  with 
§§ 402(e).  303[b)(ll),  304(e),  and  404(c) 
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of  the  Magnuson-Stevens  Fishery' 
Conservation  and  Management  Act. 

C.  Catalog  of  Federal  Domestic 
Assistance  (CFDA) 

11.454.  Unallied  Management  Projects 

D.  Funding  Instrument  and  Project 
Period 

We  will  award  a  grant  through  the 
NOAA  grant  award  process  to 
successful  applicants.  The  project 
period  for  sea  scallop  research  is  June 
15,  2000.  through  June  15,  2001, 

E.  Funding  Availability 

No  Federal  funds  are  provided  for  sea 
scallop  research  under  this  notification. 
The  Federal  Government's  contribution 
to  the  project  will  be  a  Letter  of 
Authorization  that  will  provide  special 
fishing  privileges  in  response  to  sea 
sc:allop  research  proposals  selected  to 
participate  in  this  program.  The  Federal 
Government  shall  not  be  liable  for  any 
costs  incurred  in  the  conduct  of  the 
project.  The  funds  generated  from  the 
additional  landings  authorized  in  the 
Letter  of  Authorization  shall  be  used  to 
cover  the  cost  of  the  sea  scallop 
research,  including  vessel  costs,  and  to 
compensate  vessel  owners  for  expenses 
incurred.  Therefore,  the  owner  of  each 
fishing  vessel  selected  to  land  scallops 
in  excess  of  the  trip  limit  or  from 
additional  authorized  trips  must  use  the 
proceeds  of  the  sale  of  the  excess  catch 
to  compensate  the  researcher  for  costs 
associated  with  the  research  activities 
and  use  of  the  vessel.  Any  additional 
funds  above  the  cost  of  the  research 
activities  (or  excess  program  income) 
shall  be  retained  by  the  vessel  owner  as 
compensation  for  the  use  of  his/her 
vessel. 

F.  Scope  of  Sea  Scallop  Research 

Projects  funded  under  the  sea  scallop 
TAC  set  aside  program  should  enhance 
understanding  of  the  scallop  resource  or 
contribute  to  the  body  of  information  on 
which  management  decisions  are  made. 
Sea  scallop  research  may  be  conducted 
in  or  outside  of  a  closed  area,  within  or 
outside  of  the  Sea  Scallop  Exemption 
Program  timeframe,  and  onboarcl  a 
fishing  or  other  type  of  vessel.  Sea 
scallop  research  conducted  with  these 
TAC  set-aside  funds  also  may  or  may 
not  involve  the  harvest  of  scallops. 

Funds  generated  from  the  set-aside 
landings  shall  be  used  to  cover  the  cost 
of  the  research  activities,  including 
vessel  costs,  eind  to  compensate  boats 
for  expenses  incurred  during  the 
collection  of  set-aside  scallops.  For 
example,  they  could  be  used  to  pay  for 
gear  modifications,  monitoring 
equipment,  additional  provisions  (e.g.. 


fuel,  ice,  food  for  scientists)  or  the 
salaries  of  research  personnel.  The 
Federal  Government  is  not  liable  for  any 
costs  incurred  by  the  researcher  or 
vessel  owner  should  the  sale  of  the 
excess  catch  not  fully  reimburse  the 
researcher  or  vessel  owner  for  their 
expenses. 

G.  Eligibility  Criteria 

All  for-profit  and  non-profit 
institutions;  state,  local  or  tribal 
governments;  educational  institutions; 
institutions  of  higher  education;  and 
individuals  are  eligible  to  apply 
provided  that  all  proposal  requirements 
are  satisfied  and  the  proposal  is 
received  by  the  date  specified  in  this 
notice. 

Pursuant  to  Executive  Orders  12876. 
12900.  and  13021,  the  Department  of 
Commerce,  National  Oceanic  and 
Atmospheric  Administration  (DOC/ 
NOAA)  is  strongly  committed  to 
broadening  the  participation  of 
Historically  Black  Colleges  and 
Universities,  Hispanic  Serving 
Institutions  and  Tribal  Colleges  and 
Universities  in  its  educational  and 
research  programs.  The  DOC/NOAA 
vision,  mission  and  goals  are  to  achieve 
full  participation  by  Minority  Serving 
Institutions  (MSIs)  in  order  to  advance 
the  development  of  human  potential,  to 
strengthen  the  nation's  capacity  to 
provide  high-quality  education,  and  to 
increase  opportunities  for  MSIs  to 
participate  in,  and  benefit  from,  Federal 
Financial  Assistance  programs.  DOC/ 
NOAA  encourages  all  applicants  to 
include  meaningful  participation  of 
MSIs. 

H.  Proposal  Requirements 

Proposals  must  be  submitted  to 
NOAA  and  must  identify  the  sea  scallop 
research  to  be  conducted  and  the  total 
amount  of  scallops  requested  for  the 
project,  including  their  approximate 
cash  value.  Additionally,  each  proposal 
must  identify  the  requirements  for  the 
participating  vessel(s)  that  would  make 
a  closed  area  trip  to  collect  the  scallop 
set  aside.  The  vessel  selected  by  the 
applicant  should  be  listed  in  the 
proposal,  if  possible,  or  specifically 
identified  prior  to  final  approval  by 
NOAA.  Proposals  may  request  that  the 
scallop  set-aside  be  collected  separately 
from  the  sea  scallop  research  trip  or 
other  related  research  trip.  The  separate 
sea  scallop  research  compensation  trips 
do  not  necessarily  have  to  be  conducted 
by  the  same  vessel.  The  Council  or 
NMFS  contact  person  may  provide 
assistance  to  researchers  who  are 
seeking  vessels  to  participate  in  the 
collection  of  set  aside  scallops  or 
directly  in  research  projects.  The 


Council  or  NMFS  may  publish  a  list  of 
those  vessel  owners  willing  to 
participate  through  their  respective 
homepages. 

The  researchers  proposal  must  state 
the  amount  of  funds  required  to  support 
the  research  project,  as  well  as  the 
amount  required  to  compensate  the 
vessel  owner  either  for  the  collection  of 
set  aside  scallops  or  for  participation  in 
the  research  project,  or  both.  The 
proposal  must  also  include  the 
agreement  between  the  vessel  owner 
and  researcher  that  shows  exac:tly  how 
the  research  activity  is  to  be  paid  for,  if 
possible,  or  provided  prior  to  final 
approval  by  NOAA. 

I.  Project  Evaluation  and  Approval 

As  stated  earlier,  applications  may  be 
reviewed  and  evaluated  by  the  Council 
at  the  request  of  NOAA  and  become 
subject  to  public  review  as  part  of  an 
open  public  comment  process  at  the 
Council  meeting.  In  the  event  that  an 
application  contains  information  or  data 
which  the  applicant  does  not  want 
disclosed  prior  to  award  for  purposes 
other  than  the  evaluation  of  the 
application,  the  applicant  should  mark 
each  page  containing  such  information 
or  data  with  the  words 

"Privileged  Information/Confidential/ 
Commercial  or  Financial  Information — 
Limited  Use"  at  the  top  of  the  page  to 
assist  NOAA  in  making  disclosure 
determinations  when  submitting 
information  to  the  Council  for  review. 
DOC  regulations  implementing  the 
Freedom  of  Information  Act  (FOIA)  are 
found  at  15  CFR  Part  4.  "Public 
Information.  '  which  sets  forth  rules  for 
DOG  to  make  requested  materials, 
information,  and  records  publicly 
available  under  the  FOLA.  To  the  extent 
permitted  under  the  FOIA.  the  contents 
of  applications  and  proposals  submitted 
by  successful  applicants  may  be 
released  in  response  to  FOIA  requests. 

J.  Project  Funding  Priorities 

Sea  scallop  research  projects  that 
identify  and  evaluate  gear  to  reduce 
groundfish  bycatch  and  habitat  impacts 
and  that  provide  improved  information 
concerning  scallop  abundance  estimates 
are  considered  high  priority  by  the 
Council.  Sea  scallop  research  that 
involves  evaluating  the  distribution, 
size  composition,  and  density-  of 
scallops  in  the  closed  areas  prior  to  the 
open  periods  also  will  be  considered 
high  priority.  Other  research  needs  are 
described  in  this  section  (not  listed  in 
order  of  priority)  and  also  will  be 
considered  by  the  Council  and  NOAA. 

1 .  Evaluation  of  ways  to  control 
predation  on  scallops: 
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2  S«a  scallop  research  to  actively 
manage  spat  collection  and  soeding; 

3.  Social  and  economic  impacts  and 
consequences  of  closing  areas  to 
enhance  productivity  and  improve  yield 
for  scallops  and  other  species: 

4.  High  resolution  surveys  that 
include  distribution,  recruitment, 
mortality  and  growth  rate  information: 

5.  Estimation  of  factors  affecting 
fishing  power  for  each  limited  access 
vessel; 

6.  Demonstration  projects  to  identify 
ways  to  reduce  discard  mortality, 
increase  efficiency  without  increasing 
fishing  power  (e.g..  decreasing 
processing  time  with  sorters)  and 
improve  safety; 

7  Sea  scallop  research  to  identify 
scallop  habitat  and  ecological 
relationships  that  affect  reproduction, 
recruitment  mortality  and  growth, 
including  those  enhanced/impeded  by 
area  closures: 

8.  Quantification  of  fishing  costs 
related  to  fishing  in  spoi:ific  areas  (eg. 
fishing  gear  modification,  steaming 
time,  and  opportunity  cost): 

9.  E.xperimental  designs  with  control 
areas  using  alternative  management 
strategies,  such  as  area  licensing  and 
rotational  closures  (projects  should 
include  an  analysis  of  yield 
improvement,  habitat  impacts  and 
social  impacts.  ini;luding  conflict 
resolution  across  fisheries); 

10  Identification  of  fishermen's 
perceptions  about  area-based 
management  and  alternative  strategies; 

1 1.  Processing  and  analyzing  of  data 
that  will  be  collected  or  that  have 
already  be«>n  collected; 

12  Broader  investigations  of 
variability  in  dredging  effii:iency  across 
habitats  (substrates,  current  velocities, 
etc.)  times,  areas,  anil  gear  designs;  and 

13  Sea  scallop  research  that  provides 
more  detailed  scallop  life  history 
information  (especially  on  age-and-area 
specific  natural  mortality  and  growth) 
and  to  identify  stock-rticruitment 
relationships 

K.  Evaluation  Criteria 

Independent  technical  experts  may  be 
asked  to  participate  in  the  evaluation 
process.  Proposals  will  be  evaluated 
based  on  the  assigned  score  for  eat:h  of 
the  following  criteria: 

1  A  clear  definition  of  the  problem, 
need,  issue  or  hypothesis  to  be 
addressed  (10  points); 

2  A  clear  definition  of  the  approach 
to  be  used,  including  theoretical  studies, 
laboratory  analyses,  and/or  field  work 
(15  points); 

i.  Adequate  justification  as  to  how  the 
project  is  likely  to  achieve  its  stated 
objectives  (20  points); 


4.  Identification  of  anticipated 
benefits,  potential  users  and  methods  of 
disseminating  results  (10  points); 

5.  Relevance  of  the  project  to  the 
researt:h  needs  identified  by  the  Council 
(20  points); 

6.  Demcmstration  of  support, 
c(X)peration  and/or  collaboratifwi  with 
the  fishing  industry'  (15  points):  and 

7.  Cost-effectiveness  ofthe  project  (10 
points). 

L.  Selection  Procedures 

If  the  Council  participates  in  the 
selection  process,  the  Council's 
Rcisuarch  Steering  Committee  will 
evaluate  each  research  proposal  based 
on  the  criteria  identified  in  this 
notification  and  make  recommendations 
for  selection  to  the  Council.  The  Council 
will  then  make  its  rcnrommendalions  to 
the  Regional  Administrator  based  on  the 
Research  Steering  Committee 
recommendations.  NOAA  must  then 
consider  the  Council's 
recommendations,  provide  final 
approval  ofthe  projects  and  authorize 
selected  vessel(s)  to  exceed  the 
possession  limit,  take  additional  trips  or 
be  exempt  from  tjther  regulations 
specified  in  the  Sea  Scallop  FMP 
through  written  notification  to  the 
applicant.  Because  NOAA  will  take  into 
account  program  policy  factors  such  as 
time  of  year  the  research  activities  are 
to  be  conducted,  administrative 
functions  including  evaluations  of 
proposals  through  the  Experimental 
Fishery  Procedures  contained  in  50  CFR 
BOO. 745  and  648.12.  and  logistic 
concerns,  projects  may  not  be  selected 
in  the  order  recommended  by  the 
(iouncil. 

If  the  Council  does  not  participate  in 
the  evaluation  ofthe  proposals.  NO.\A 
will  convene  a  review  panel  to  evaluate 
the  proposals  using  the  same  criteria 
and  scoring  process  Based  on  the 
recommendation  ofthe  members  of  this 
panel  and  program  policy  factors 
identified  in  this  notification,  NOAA 
would  provide  final  approval  and 
authorize  vessels  to  participate  in  the 
sea  scallop  research  projects.  All  sea 
scallop  research  must  be  conducted  in 
accordance  with  provisions  approved  by 
NOAA  ancl  provided  in  a  Letter  of 
Authorization  issued  by  NMFS. 

M.  Proposal  Format 

Proposals  should  be  limited  to  6 
pages,  excluding  item  5.  The  format  may 
vary  but  must  include: 

1.  A  project  summary: 

2  A  narrative  project  description  to 
include:  (a)  Project  goals  and  objectives; 
(b)  the  relationship  ofthe  proposed 
project  to  management  needs  or 
priorities  identified  by  the  New  England 


Fishery  Management  Council:  (c)  a 
statement  of  work  (project  design  and 
management — who  is  responsible, 
expected  products,  participants  other 
than  applicant):  and  (d)  a  summary'  of 
the  existing  state  of  knowledge  related 
to  project  and  contribution  and 
relevance  ofthe  proposed  work: 

3.  A  description  of  all  funding  sources 
(including  revenues  derived  from  the 
sale  of  scallops  harvested  under  the 
research  TAC  set  aside)  and  funding 
needs:  this  element  ofthe  proposal  must 
include  the  amount  of  scallop  TAC  set 
aside  requested  and  the  expected  funds 
to  be  generated  by  the  sale  of  those 
scallops:  also  the  expected  percentage  of 
funds  to  be  allocateci  to  the  researcher 
and  any  involved  fishing  vessel; 

4.  A  budget  that  includes  a 
breakdown  of  costs  (permit  costs, 
equipment,  supplies,  overhead); 
applicants  must  submit  a  Standard 
Form  424  "Application  for  Federal 
Assistance  "  including  a  detailed  budget 
using  Standard  Form  424A,  "Budget 
Information —  Non-Construction 
Programs."  Standard  Form  424B. 

'  ■  Assurances — Non-Construction 
Programs,  "  and  Commerce  Department 
Form  CD-SI  1,  "Certifications  Regarding 
Debarment,  Suspension  and  Other 
Responsibility  Matters:  Drug  Free 
Workplace  Requirements  and 
Lobbying."  Copies  of  these  Standard 
Forms  may  be  found  on  the  Internet  in 
a  PDF  (Portable  Document  Format) 
version  at  http://www.whitehouse.gov/ 
OMB/grants/index.html  under  the  title 
"Grants  Management  Forms,"  or  by 
contacting  the  New  England  Fishery 
Management  Council  office:  and 

5  Supporting  documents  (resumes, 
cooperative  research  agreements, 
contracts,  etc.). 

N.  Final  Reports 

NOAA  or  the  Council  will  require 
project  researchers  to  submit  an  interim 
and/or  final  report  describing  their 
research  project  results,  or  other 
acceptable  deliverable(s),  in  a  timeframe 
that  is  specific  to  the  type  of  research 
conducted.  The  format  ofthe  final 
report  may  vary,  but  must  contain: 

1 .  A  brief  summary  of  the  final  report: 

2.  A  description  ofthe  issue/problem 
that  was  addressed; 

3.  A  detailed  description  of  methods 
of  data  collection  and  analyses: 

4.  A  discussion  of  results  and  any 
relevant  conclusions  presented  in  a 
format  that  is  understandable  to  a  non- 
technical audience:  this  should  include 
benefits  and/or  contributions  to 
management  decision-making: 

5.  A  list  of  entities,  firms  or 
organizations  that  actually  performed 
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the  work  and  a  description  of  how  that 
was  accomplished:  and 

6.  A  detailed  final  accounting  of  all 
funds  used  to  conduct  sea  scallop 
research,  and  including  those  provided 
through  the  research  set-aside.  The 
financial  information  must  be  submitted 
on  Office  of  Management  and  Budget 
Standard  Form-269.  Copies  of  this 
Standard  Form  may  be  found  on  the 
Internet  in  a  PDF  (Portable  Document 
Format)  version  at  http:// 
www.whitehouse.gov/OMB/grants/ 
index.html  under  the  title  AGrants 
Management  Forms,®  or  by  contacting 
the  New  England  Fishery-  Management 
Council  office. 

0.  Other  Requirements 

Evaluations  ofthe  impacts  of  sea 
scallop  research,  which  involve 
exemptions  to  the  current  fishing 
regulations,  other  than  those  stated  in 
Sea  Scallop  FMP.  will  be  made  by 
NMFS.  Vessels  conducting  certain  types 
of  sea  scallop  research  requiring  relief 
from  fishery  regulations  may  be 
required  to  obtain  an  Exempted  Fishing 
Permit  (EFP).  To  apply  for  an  EFP, 
interested  flarties  must  submit  an 
application  to  NMFS  at  least  60  days 
before  the  effective  date  of  the  EFP. 
Additional  time  could  be  necessary  for 
NMFS  to  make  a  determination  about 
the  need  for  an  Environmental 
Assessment.  If  required,  preparation  of 
this  document  may  be  the  responsibility 
of  the  researcher. 

P.  Other  Requirements  of  Recipients 

1.  Federal  Policies  and  Procedures 

Recipients  and  subrecipients  are 
subject  to  all  Federal  laws  and  Federal 
and  DOC  policies,  regulations,  and 
procedures  applicable  to  Federal 
financial  assistance  awards. 

2.  Past  Performance 

Unsatisfactory  performance  under 
prior  Federal  awards  may  result  in  a 
proposal  not  being  selected. 

3.  Delinquent  Federal  Debt 

A  proposal  submitted  by  an  applicant 
who  has  an  outstanding  delinquent 
Federal  debt  is  not  eligible  for  selection 
until  either: 

i.  The  delinquent  account  is  paid  in 
full, 

ii.  A  negotiated  repayment  schedule  is 
established  and  at  least  one  payment  is 
received,  or 

iii.  Other  arrangements  satisfacrtory  to 
DOC  are  made. 

4.  Name  Check  Review 

All  non-profit  and  for-profit 
applicants  are  subject  to  a  name  check 
review  process.  Name  checks  are 


intended  to  reveal  if  any  key  individuals 
associated  with  the  applicant  have  been 
convicted  of  or  are  presently  facing 
criminal  charges  such  as  fraud,  theft, 
perjury',  or  other  matters  which 
significantly  reflect  on  the  applicant's 
management  honesty  or  financial 
integrity. 

5.  Primary  Applicant  Certifications 

All  primary*  applicants  must  submit  a 
completed  Form  CD-511, 
"Certifications  Regarding  Debarment, 
Suspension  and  Other  Responsibility 
Matters:  Drug-Free  Workplace 
Requirements  and  Lobbying,"  and  the 
following  explanations  are  hereby 
provided: 

i.  Nonprocurement  Debarment  and 
Suspension.  Prospective  participants  (as 
defined  at  15  CFR  26.105)  are  subject  to 
15  CFR  part  26,  "Nonprocurement 
Debarment  and  Suspension"  and  the 
related  section  of  the  certification  form 
prescribed  above  applies: 

ii.  Drug-Free  Workplace.  Grantees  (as 
defined  at  15  CFR  26.605)  are  subject  to 
15  CFR  part  26,  subpart  F, 
"Government wide  Requirements  for 
Drug-Free  Workplace  (Grants)"  and  the 
related  section  of  the  certification  form 
prescribed  above  applies; 

iii.  Anti-Lobbying.  Persons  (as  defined 
at  15  CFR  28.105)  are  subject  to  the 
lobbying  provisions  of  31  U.S.C.  1352, 
'"Limitation  on  use  of  appropriated 
funds  to  influence  certain  Federal 
contracting  and  financial  transactions." 
and  the  lobbying  section  of  the 
certification  form  prescribed  above 
applies  to  applications/bids  for  grants, 
cooperative  agreements,  and  contracts 
for  more  than  $100,000,  and  loans  and 
loan  guarantees  for  more  than  $150,000; 
and 

iv.  Anti-Lobbying  Disclosures.  Any 
applicant  that  has  paid  or  will  pay  for 
lobbying  using  any  funds  must  submit 
an  SF-LLL,  "Disclosure  of  Lobbying 
Activities,"  as  required  under  15  CFR 
part  28,  appendix  B. 

6.  Lower  Tier  Certifications 

Recipients  shall  require  applicants/ 
bidders  for  subgrants,  contracts, 
subcontracts,  or  other  lower  tier  covered 
transactions  at  any  tier  under  the  award 
to  submit,  if  applicable,  a  completed 
Form  CD-512,  "Certifications  Regarding 
Debarment,  Suspension,  Ineligibility 
and  Voluntary  Exclusion-Lower  Tier 
Covered  Transactions  and  Lobbying" 
and  disclosure  form,  SF-LLL, 
"Disclosure  of  Lobbying  Activities." 
Form  CD-512  is  intended  for  the  use  of 
recipients  and  should  not  be  transmitted 
to  DOC.  SF-LLL  submitted  by  any  tier 
recipient  or  subrecipient  should  be 
submitted  to  DOC  in  accordance  with 


the  instructions  contained  in  the  award 
document. 

7.  False  Statements 

A  false  statement  on  an  application  is 
grounds  for  denial  or  termination  of 
funds  and  grounds  for  possible 
punishment  by  a  fine  or  imprisonment 
as  provided  in  18  U.S.C  1001. 

8.  Preaward  Activities 

If  you  incur  any  costs  prior  to 
receiving  an  award  agreement  signed  by 
an  authorized  NO,\A  official,  you  do  so 
solely  at  your  own  risk  of  these  costs  not 
being  included  under  the  award. 
Notwithstanding  any  verbal  or  written 
assurance  that  you  may  have  received, 
preaward  costs  are  not  allowed  under 
the  award  unless  the  grants  officer 
approves  them  in  accordance  with  15 
CFR  14.28. 

9.  Future  Awards 

If  we  select  your  application  to 
perform  sea  scallop  research  to  be 
conducted  with  the  scallop  TAC  set 
aside,  we  have  no  obligation  to  provide 
any  additional  TAC  set-aside  obligations 
in  connection  with  that  award. 

Classification 

Prior  notice  and  opportunity  for 
public  comments  are  not  required  by  the 
Administrative  Procedure  Act  or  any 
other  law  for  this  notice  concerning 
grants,  benefits,  and  contracts. 

Because  a  general  notice  of  proposed 
rulemaking  as  specified  in  5  U.S.C.  533. 
or  any  other  law,  was  not  required  for 
this  action,  the  analytical  requirements 
of  the  Regulatory-  Flexibility-  Act,  5 
U.S.C.  601  et  seq.,  are  not  applic:able. 

This  document  contains  collec:tion  of 
information  requirements  subject  to  the 
Paperwork  Reduction  Act  (PRA).  The 
standard  application  forms  have  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  control 
numbers  0348-0043  and  0348-0044. 
Notwithstanding  any  other  provision  of 
law,  no  person  is  required  to  respond  to. 
nor  shall  any  person  be  subject  to  a 
penalty  for  failure  to  comply  with,  a 
collection  of  information  subject  to  the 
PRA,  unless  that  collection  displays  a 
currently  valid  OMB  control  number. 

Applications  under  this  program  are 
subject  to  Executive  Order  12372. 
"Intergovernmental  Review  of  Federal 
Programs." 

This  action  has  been  determined  to  be 
not  significant  for  purposes  of  E.G. 
12866. 
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Hated   liine  7.  2000. 
William  Fox, 

.\(  f/nii  .A.s.sjsfuri/  Ailministmtnr  tin  Fishi-nrs. 

.\atii>niil  Stiinrif  Fishirirs  St-nirr 

IFR  Uoc.  (K)-1483H  FIUhI  f>-H-O0:  J  .ill  pml 

BILUNG  CODE  3510-23-^ 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[OMB  Control  No.  9000-0132] 

Submission  for  OMB  Review; 
Comment  Request  Entitled 
Contractors'  Purchasing  Systems 
Reviews 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (CSA). 
and  National  Aeronautics  and  Space 
Administration  (NASA) 
ACTION:  Notice  of  request  for  an 
extension  to  an  existing  OMB  clearance 
(9000-0132). 

SUMMARY:  Under  the  provisions  of  the 
Paperworit  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  has  submitted  to  the  CJffice 
of  Management  and  Budget  (OMB)  a 
request  to  review  and  approve  an 
extension  of  a  currently  approved 
information  collection  requirement 
concerning  Contractors'  Purchasing 
Systems  Reviews.  A  request  for  public 
comments  was  published  at  65  FR 
17490,  April  3,  2000  No  comments 
were  received. 

Public  comments  are  particularly 
invited  on:  Whether  this  collection  of 
informatu)n  is  necessary  for  the  proper 
performance  of  functions  of  the  FAR, 
and  whether  it  will  have  practical 
utilitv;  whether  our  estimate  of  the 
public  burden  of  this  collection  of 
information  is  accurate,  and  based  on 
valid  assumptions  and  methodology; 
ways  to  enhance  the  quality,  utilitv.  and 
clarity  of  the  information  to  be 
collected;  and  ways  in  which  we  can 
minimize  the  burden  of  the  <  ollection  of 
information  du  those  who  are  to 
respond,  through  the  use  of  appropriate 
technologu:al  collection  tet:hniqiies  f)r 
other  forms  of  information  technology 
DATES:  Comments  may  be  submitted  on 
or  before  luly  13.  2000 

ADDRESSES:  ComnuMits,  including 
suggestions  for  reducing  this  burden, 
should  be  submitted  to:  FAR  Desk. 
Officer.  OMB.  Room  10102.  NEOB. 
Washington.  D(;  20503.  and  a  copy  to 


the  General  5>ervices  Administration, 
FAR  Secretariat  (MVRS),  1800  F  Street. 
NW,  Room  4035,  Washington,  DC 
20405 

FOR  FURTHER  INFORMATION  CONTACT: 

Linda  Klein,  Office  of  Federal 
Acquisition  Policy,  GSA  (202)  501- 
3755. 

SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

The  objective  of  a  contractor 
purchasing  system  review  (CPSR),  as 
discussed  in  Part  44  of  the  FAR,  is  to 
evaluate  the  efficiency  and  effectiveness 
with  which  the  contractor  spends 
Government  funds  and  complies  with 
Government  policy  when 
subcontracting.  The  review  provides  the 
administrative  contracting  officer  a  basis 
for  granting,  withholding,  or 
withdrawing  approval  of  the 
contractor's  purchasing  system. 

B.  Annual  Reporting  Burden 

Number  of  Respondents:  1,580. 

Responses  Per  Respondent:  1. 

Total  Responses:  1,580. 

Average  Burden  Per  Response:  17. 

Total  Burden  Hours:  26,860. 

Obtaining  Copies  of  Proposals: 
Requester  may  obtain  a  copy  of  the 
proposal  from  the  General  Services 
Administration,  FAR  Secretariat 
(MVRS),  1800  F  Street,  NW,  Room  4035. 
Washington.  DC  20405,  telephone  (202) 
208-5997.  Please  cite  OMB  Control  No. 
9000-0132,  Contractors'  Purchasing 
.Systems  Reviews,  in  all  correspondence 

Dated   June  8,  2000. 
Edward  C.  Loeb. 

Ihrfi  tor.  hedtri}!  ArquisitKiii  PdIii  \ Dnision 
IFR  Dim  00-14877  Filed  6-12-00;  8:45  ami 
SILUNO  COOe  M20-M-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Notice  of  Availability  of  Inventions  for 
Licensing;  Government-Owned 
Inventions 

AGENCY:  Department  of  the  Navy,  DOD. 
action:  Notice. 

SUMMARY:  The  invention  listed  below  is 

•issigned  to  the  United  States 
Government  as  represented  by  the 
•Secretary  of  the  Navy  and  are  available 
for  licensing  by  the  Department  of  Navy. 
US  Patent  Application  Serial  No.  09/ 
,563.740  entitled.  'ELECrTRONlC 
DEVICES  WITH  DIFFUSION  BARRIER 
AND  PROCESS  FOR  MAKING  SAME," 
filing  date:  May  3,  2000.  Navy  Case  No 
H2111 


ADDRESSES:  Requests  for  copies  of  the 
patent  application  cited  should  be 
directed  to  the  Naval  Surface  Warfare 
Center,  Dahlgren  Laboratory',  Code 
CD222,  17320  Dahlgren  Road,  Building 
183,  Room  015,  Dahlgren,  VA  22448- 
5100,  and  must  include  the  Navy  Case 
number.  Interested  parties  will  be 
required  to  sign  a  Confidentiality.  Non- 
Disclosure  and  Non-Use  Agreement 
before  receiving  copies  of  requested 
patent  applications. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  B.  Bechtel,  Patent  Counsel,  Naval 
Surface  Warfare  Center,  Dahlgren 
laboratory.  Code  CD222,  17320 
Dahlgren  Road.  Building  183.  Room 
015,  Dahlgre,  VA  22448-5100, 
telephone  (540)  653-8016. 

Authority:  :15  I'  S  C;  207.  37  CFR  Part  404 
Dated:  May  31.  2000 
|.L.  Roth. 

Lieutenant  Commaader.  judge  Advocate 
General's  Corps,  I'  S  .\a\y.  Federal  Register 
Uaison  Officer 

IFR  Dor.  00-14811  Filed  6-12-00;  8:45  am] 
BtUMQ  COOE  3aiO-FF-r 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

AGENCY:  Department  of  Education. 
SUMMARY:  The  Leader,  Regulatory- 
Information  Management,  Office  of  the 
Chief  Information  Officer,  invites 
comments  on  the  proposed  information 
collection  requests  as  required  by  the 
Paperwork.  Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  August 
14. 2000 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  use.  chapter  35)  requires  that 
the  Office  of  Management  and  Budget 
(OMB)  provide  interested  Federal 
agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law.  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Regulatory  Information  Management, 
Office  of  the  Chief  Information  Officer, 
publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
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office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title:  (3)  Summary  of  the  collection:  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment.  The  Department  of 
Education  is  especially  interested  in 
public  comment  addressing  the 
following  issues:  (1)  Is  this  collection 
necessary  to  the  proper  functions  of  the 
Department;  (2)  will  this  information  be 
processed  and  used  in  a  timely  manner; 

(3)  is  the  estimate  of  burden  accurate; 

(4)  how  might  the  Department  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (5)  how 
might  the  Department  minimize  the 
burden  of  this  collection  on  the 
respondents,  including  through  the  use 
of  information  technology. 

Dated:  lune  7.  2000. 
John  Tressler, 

Leader.  ReE,ulatun.-  Information  Management. 
Otficf  of  the  Chief  Information  Officer. 

Ofiice  of  Vocational  and  Adult 
Education 

Type  of  Review:  New. 

Title:  New  American  High  Schools 
Study — Phase  I  Activities. 

Frequency:  Annually. 

Affected  Public:  Businesses  or  other 
for-profit. 

Reporting  and  Recordkeeping  Hour 
Burden:  Responses:  32;  Burden  Hours: 
144. 

Abstract:  The  New  American  High 
Schools  (NAHS)  Study  is  a  longitudinal 
research  project.  The  overall  goal  of  this 
effort  is  to  document  the  practices  and 
outcomes  of  a  group  of  high  schools 
engaged  in  whole-school  improvement 
efforts  in  order  to  inform  both  policy 
debate  and  improve  secondary' 
education. 

Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  http://edicsweb.ed.gov,  or 
should  be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  Room  5624,  Regional 
Office  Building  3,  Washington,  DC 
20202^651.  Requests  may  also  be 
electronically  mailed  to  the  internet 
address  OCIO_IMG_lssues@ed.gov  or 
faxed  to  202-708-9346.  Please  specify 
the  complete  title  of  the  information 
collection  when  making  your  request. 
Comments  regarding  burden  and/or  the 
collection  activity  requirements  should 
be  directed  to  Sheila  Carey  at  (202)  708- 
6287  or  via  her  internet  address 
Sheila_Carey@ed.gov.  Individuals  who 
use  a  telecommunications  device  for  the 


deaf  (TDD)  may  call  the  Federal 
Information  Relay  Serv'ice  (FIRS)  at  1- 
800-877-8339. 

IFR  Doc ,  00-14826  Filed  fi-12-00:  8:45  am] 
BILLING  COOE  400(M)1-U 

DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

AGENCY:  Department  of  Education. 

SUMMARY:  The  Leader.  Regulatory 
Information  Management,  Office  of  the 
Chief  Information  Officer,  invites 
comments  on  the  proposed  information 
collection  requests  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  August 
14,  2000. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  chapter  35)  requires  that 
the  Office  of  Management  and  Budget 
(OMB)  provide  interested  Federal 
agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader. 
Regulatory  Information  Management, 
Office  of  the  Chief  Information  Officer, 
publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection:  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment.  The  Department  of 
Education  is  especially  interested  in 
public  comment  addressing  the 
following  issues:  (1)  Is  this  collection 
necessary  to  the  proper  functions  of  the 
Department;  (2)  will  this  information  be 
processed  and  used  in  a  timely  manner; 

(3)  is  the  estimate  of  burden  accurate: 

(4)  how  might  the  Department  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (5)  how- 
might  the  Department  minimize  the 
burden  of  this  collection  on  the 


respondents,  including  through  the  use 
of  information  technology. 

Dated:  lune  7.  2000, 

(ohn  Tressler. 

Leader.  Heoulalon,  Information  Management. 
Office  of  the  Chief  Information  Officer. 

Ofiice  of  Vocational  and  Adult 
Education 

Type  of  Review:  New. 

Title:  Mapping  Federal  Funding  to 
High  Schools. 

Frequencv:  One  time. 

Affected  Public:  State,  Local,  or  Tribal 
Gov't,  SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden:  Responses:  732:  Burden  Hours: 
3,499. 

Abstract:  The  Mapping  Federal 
Funding  to  High  Schools  study  will 
attempt  to  (1)  ascertain  the  percentage  of 
federal  funds  channeled  to  high  schools; 
(2)  identif\-  specific  high  schools 
receiving  federal  funds;  and  (3)  assess 
the  utilization  of  the  funds  by  high 
schools. 

Requests  for  copies  of  the  proposed 
information  collection  request  mav  be 
accessed  from  http://edicsweb.ed.gov.  or 
should  be  addressed  to  Vivian  Reese. 
Department  of  Education.  400  Maryland 
Avenue.  SW.,  Room  5624.  Regional 
Office  Building  3.  Washington.  DC 
20202-4651.  Requests  may  also  be 
electronically  mailed  to  the  internet 
address  OCIO_IMG_Issues@ed.gov  or 
faxed  to  202-708-9346.  Please  specify- 
the  complete  title  of  the  information 
collection  when  making  your  request. 
Comments  regarding  burden  and /or  the 
collection  activity  requirements  should 
be  directed  to  Sheila  Carey  at  (202)  708- 
6287  or  via  her  internet  address 
Sheila_Carey@ed.goy.  Individuals  who 
use  a  telecommunications  device  for  the 
deaf  (TDD)  may  call  the  Federal 
Information  Relay  Ser\-ice  (FIRS)  at  1- 
800-877-8339. 

\¥K  Doc.  00-14827  Filed  6-12-00:  H  45  am] 

BILUNG  COOE  4000-01-U 


DEPARTMENT  OF  EDUCATION 

Recognition  of  Accrediting  Agencies, 
State  Agencies  for  the  Approval  of 
Public  Postsecondary  Vocational 
Education,  and  State  Agencies  for  the 
Approval  of  Nurse  Education 

AGENCY:  National  Advisory-  Committee 
on  Institutional  Quality  and  Integrity, 
Department  of  Education  (The  Advisory- 
Committee). 

What  Is  the  Purpose  of  This  Notice? 

The  purpose  of  this  notice  is  to  invite 
written  comments  on  accrediting 
agencies  whose  applications  to  the 
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Sw.rtitary  for  initial  or  ri-ncvvcd 
recognition  will  hv  reviewed  at  the 
Advisorv  ("oininittfc  iiii't'ting  In  he  hflil 
on  I).'(:cinl)fr  11-1  1,  JDOO  The  iiotic  e 
also  invites  written  (  oinnients  on 
a^enries  submitting  interim  rt?[)iirts  that 
will  be  reviewed  at  the  December 
meeting 

Where  Should  I  Submit  My  Comments? 

Please  submit  your  written  comments 
by  lulv  2H.  2000  to  Karen  Kershenstein, 
Director.  ,\ccreditation  and  .State 
Liaison   You  may  contact  her  at  the  US 
Department  of  Kducation.  I'tMO  K  .Street. 
NVV.  7th  Kloor.  Room  71().S.  Washington. 
DC  2()()()f>-tt.S0^».  telephono:  (202)  21^*^- 
701  1    Individiiiils  who  use  ,i 
ti'letommunic.itions  ilevu  e  for  the  deal 
(TDD)  may  call  the  Federal  Information 
Relay  Service  at  l-HO(^-H77-H.<:t'» 

What  Ls  the  Authority  for  the  Advisory 
(Committee? 

The  Nation.il  .Vdvisorv  (iommiltee  mi 
Institutional  Quality  and  Integrity  is 
established  under  Sei:tion  114  of  the 
Higher  Education  Act  (HKA).  as 
amended,  20  I'  S.C.  1011    One  of  the 
purposes  of  the  Advisorv  Committee  is 
to  advise  the  Stniretary  of  Pldiication  on 
the  ret:ognition  of  accrediting  agencies 
and  State  approval  agencies. 

Will  This  Be  My  Only  Opportunity  to 
Submit  Written  Comments? 

Yes.  this  notice  announces  the  only 
opportunity  vou  will  have  to  submit 
written  comments  Howtner,  a 
subsequent  Federal  Register  notice  will 
announct!  the  meeting  and  invite 
individuals  and/or  groups  to  submit 
requests  to  make  oral  presentations 
before  the  Advisory  Committee  on  the 
agencies  that  the  Committee  will 
review  That  notice,  however,  does  not 
offer  a  second  opportunity  to  submit 
written  comment 

What  Happens  to  the  Comments  That  I 
Submit? 

We  will  review  your  comments,  in 
response  to  this  notice,  as  part  of  our 
evaluation  of  the  .igenc  les'  compliance 
with  the  Secretary's  Criteria  for 
Recognition  of  .Xci  rediting  .Ageiu  ies 
Tht*  Criteria  are  regulations  found  m  34 
CFR  Part  H02  (for  accrediting  agencies) 
and  in  34  CFR  Part  mi  (for  .State 
approval  agencies) 

We  will  also  UK  hide  your  comments 
m  the  staff  analyses  we  present  to  the 
Advisorv  Committee  at  its  December 
2000  meeting  Therefore,  in  order  for  us 
to  give  full  consideration  to  your 
commtMits.  it  is  import.int  that  we 
receive  them  by  July  28.  2000  In  all 
instances,  your  comments  about 
agencies  seeking  initial  or  continued 


recognition  must  relate  to  the  Criteria 
for  the  Ret:ognition   In  additicm.  your 
(oinments  for  any  agenc  y  whose  interim 
report  is  s(  heduled  for  review  must 
rel.ite  to  the  issues  raised  and  the 
( Criteria  fur  Recognition  cited  m  the 
.Secretary's  letter  that  requested  the 
interim  report 

What  Happens  to  Comments  Received 
After  the  Deadline? 

We  will  review  any  (  omments 
received  after  the  deadline  as 
complaints  If  such  comments,  upon 
investigation,  reveal  that  the  accrediting 
agency  is  not  acting  in  accordance  with 
the  Criteria  for  Rwiognition.  we  will  take 
a<  tiim  either  before  or  after  the  meeting, 
as  afipropriate   We  will  also  notify-  the 
[  oinmentrtrs  of  the  disposition  of  those 
(  oninients 

What  Agencies  Are  on  the  Agenda  for 
the  Meeting? 

The  .Secretary  of  Education  recognizes 
accrediting  agenc:ies  and  State  approval 
agencies  for  public  postsec;on(iary 
vocaticmal  e(luc:ation  and  nurse 
education  if  the  Secretary  determines 
that  they  meet  the  Clriteria  for 
Recognition   Recognition  means  that  the 
Secretary  considers  the  agency  to  be  a 
reliable  authority  as  to  the  quality  of 
educ;ation  offered  by  institutions  or 
programs  that  are  encrompassed  within 
the  sc:ope  of  recognition  he  grants  to  the 
agency  The  following  agencies  will  be 
reviewed  during  the  December  2000 
meeting  of  the  Advisory  Committee: 

Nationally  Recognized  Accrediting 
Agencies 

Pi'titKW  for  Initial  Recognition 

1  Midwifery  Education  Accreditatitm 
Commission  (Requested  scope  of 
recognition:  the  accreditation  and 
preaccreditatiim  of  direc:t-entrv  (non- 
nurse)  midwifery  certificate  and 
undergraduate  and  graduate  degree 
educational  programs  and  institutions 
offering  those  types  of  programs) 

2  Teacher  Ec^ucation  Accreditation 
(Council  (Re(]uestecl  scope  of 
rec:ognitioir  the  acc:reditation  of 
profession.il  education  programs  in 
institutions  offering  baccalaureate  and 
graduate  degrees  for  thi?  preparation  of 
teachers  ancl  other  professicmal 
perscmnel  for  elementary  and  secondary 
schools) 

Pftitinns  for  Benfwal  of  Recognition 

1    American  Associatitm  for  Marriage 
and  Family  Therapy.  Commission  on 
.\(;c:reditation  for  Marriage  and  Family 
rherapv  Education  (Current  scope  of 
recognition  the  accreditation  of  clinical 
training  programs  in  marriage  and 
family  therapy  at  the  masters,  doctoral. 


and  postgraduate  levels.  Requested 
scope  of  recognition:  the  current  scope 
of  recognition  plus  the  preaccreditation 
of  clinical  training  programs  in  marriage 
and  family  therapy  at  the  master's, 
doctoral,  and  postgraduate  levels 
I  "Candidacy  "I  of  programs) 

2  American  Bar  Association.  (Council 
of  the  Section  of  Legal  Education  and 
Admissions  to  the  Bar  (Requested  scope 
of  recognition:  the  ac:creditation  of 
programs  in  legal  education  that  lead  to 
the  first  professional  degree  in  law.  as 
well  as  freestanding  law  schools  offering 
suc:h  programs) 

3  Accreditation  Commission  for 
Acupuncture  and  Oriental  Medicine 
(RcKjuested  scope  of  recognition:  the 
accreditation  of  first-professional 
master's  degree  and  professional 
master's  level  certificate  and  diploma 
programs  in  acupuncture  and  Oriental 
medicine) 

4.  Acc;rediting  Commission  on 
Education  for  Health  Services 
Administration  (Requested  scope  of 
recognition:  the  accreditation  of 
graduate  programs  in  health  services 
administration) 

5.  American  Osteopathic  Association, 
Bureau  of  Professional  Education 
(Requested  scope  of  recognition:  the 
accreditation  and  preaccreditation 
("Provisional  Accreditation")  of 
freestanding  institutions  of  osteopathic 
medicine  and  programs  leading  to  the 
degree  of  Doctor  of  Osteopathy  or 
Doctor  of  Osteopathic  Medicine) 

6.  American  Pediatric  Medical 
Association,  Council  on  Podiatric 
Medical  Educ:ation  (Requested  scope  of 
recognition:  the  accreditation  and 
preaccreditation  |  "Candidate  Status  "1  of 
freestanding  colleges  of  podiatric 
medicine  and  programs  of  podiatric 
medicine,  including  first  professional 
programs  leading  to  the  degree  of  Doctor 
of  Podiatric  Medicine) 

7  Council  on  Occupational  Education 
(Requested  scope  of  recognition:  the 
acxreditation  and  preaccreditation 
["Candidate  for  Accreditation"]  of  non- 
degree  granting  postsecondary' 
occupational/vocational  institutions  and 
those  postsecondary*  (K:cupational/ 
vocational  education  institutions  that 
grant  the  applied  associate  degree  in 
specific  vocational/occupational  fields) 

8.  National  Council  for  Accreditation 
of  Teacher  Education  (Requested  scope 
of  recognition:  the  accreditation  of 
professional  education  units  providing 
baccalaureate  and  graduate  degree 
programs  for  the  preparation  of  teachers 
and  other  professional  personnel  for 
elementary'  and  secondary  schools) 

9  New  Vork  State  Board  of  Regents 
(Current  scope  of  recognition:  the 
accreditation  (registration)  of  collegiate 


degree-granting  programs  or  curricula 
offered  by  institutions  of  higher 
education  located  in  the  State  of  New 
York  and  of  credit-bearing  certificate 
and  diploma  programs  offered  by 
degree-granting  institutions  of  higher 
education  located  in  the  State  of  New 
York.  Requested  scope  of  recognition: 
the  preaccreditation  and  accreditation  of 
those  degree-granting  institutions  in 
New  York  State  that  designate  the  Board 
of  Regents  as  their  sole  nationally 
recognized  accrediting  agency  or  as 
their  primary'  nationally  recognized 
accrediting  agency  for  purposes  of 
establishing  eligibility  for  HEA  Title  IV 
funds) 

10.  North  Central  Association  of 
Colleges  and  Schools,  Executive  Board 
of  the  Commission  on  Schools 
(Requested  scope  of  recognition:  the 
accreditation  and  preaccreditation 
(  "Candidate  for  Accreditation""(  of 
schools  offering  non-degree, 
postsecondary  education  in  Arizona, 
ArkcUisas,  Colorado,  Illinois,  Indiana, 
Iowa,  Kansas,  Michigan,  Minnesota, 
Missouri,  Nebraska,  New  Mexico,  North 
Dakota,  Ohio,  Oklahoma,  South  Dakota, 
West  Virginia,  Wisconsin,  Wyoming, 
and  the  Navajo  Nation. 

Interim  Reports  (An  interim  report  is 
a  follow-up  report  on  an  accrediting 
agency's  compliance  with  specific 
criteria  for  recognition  that  was 
requested  by  the  Secretary  when  the 
Secretary  granted  renewed  recognition 
to  the  agency.) 

1.  Accreditation  Board  for 
Engineering  and  Technology,  Inc. 

2.  Accrediting  Council  for  Continuing 
Education  and  Training 

3.  Accreditation  Commission  of 
Career  Schools  and  Colleges  of 
Technology 

4.  Association  for  Clinical  Pastoral 
Education,  Inc. 

5.  Association  of  Theological  Schools 
in  the  United  States  and  Canada, 
Commission  on  Accrediting 

6.  Montessori  Accreditation  Council 
for  Teacher  Education,  Commission  on 
Accreditation 

7.  North  Central  Association  of 
Colleges  and  Schools,  Commission  on 
Institutions  of  Higher  Education 

8.  New  England  Association  of 
Schools  and  Colleges,  Commission  on 
Institutions  of  Higher  Education 

9.  Northwest  Association  of  Schools 
and  Colleges,  Commission  on  Colleges 

10.  Western  Association  of  Schools 
and  Colleges,  Accrediting  Commission 
for  Community  and  Jimior  Colleges 

11.  Western  Association  of  Schools 
and  Colleges,  Accrediting  Commission 
for  Schools 


State  Agencies  Recognized  for  the 
Approval  of  Public  Postsecondary 
Vocational  Education 

Petition  for  Renewal  of  Recognition 

1 .  Oklahoma  State  Regents  for  Higher 
Education 

Interim  Report 

1.  Missouri  State  Board  of  Education 

State  Agencies  Recognized  for  the 
Approval  of  Nurse  Education 

Interim  Report 

1.  Missouri  State  Board  of  Nursing 

2.  New  Hampshire  Board  of  Nursing 

Where  Can  I  Inspect  Petitions  and 
Third-Party  Comments  Before  and  After 
the  Meeting? 

All  petitions  and  interim  reports,  and 
those  third-party  comments  received  in 
advance  of  the  meeting,  will  be 
available  for  public  inspection  and 
copying  at  the  U.S.  Department  of 
Education,  1990  K  Street,  NW,  7th 
Floor,  Room  7105,  Washington,  DC 
20006-8509,  telephone  (202)  219-7011 
between  the  hours  of  8  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  until 
November  17,  2000.  They  will  be 
available  again  after  the  December  Il- 
ls Advisory  Committee  meeting.  It  is 
preferred  that  an  appointment  be  made 
in  advance  of  such  inspection  or 
copying. 

Authority:  5  U.S.C.  Appendix  2. 
Dated:  June  8.  2000. 
A.  Lee  Fritschler, 

Assistant  Secretary  for  Postsecondary 

Education. 

(FR  Doc.  00-14876  Filed  6-12-00;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Secretary  of  Energy  Advisory  Board; 
Notice  of  Open  Meeting 

agency:  Department  of  Energy. 
SUMMARY:  This  notice  announces  an 
open  meeting  of  the  Secretary  of  Energy 
Advisory  Board's  Laboratory  Operations 
Board  (LOB).  The  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463,  86  Stat. 
770),  requires  that  agencies  publish 
these  notices  in  the  Federal  Register  to 
allow  for  public  participation. 
NAME:  Secretary  of  Energy  Advisory 
Board — Laboratory  Operations  Board. 
DATES:  Wednesday,  June  21,  2000,  8:30 
A.M.— 3:15  P.M.,  Eastern  Daylight  Time. 

ADDRESSES:  Spallation  Neutron  Source 
Project  Building,  Room  101  A,  701 
Scarboro  Road,  Oak  Ridge  National 
Laboratory,  Oak  Ridge  National 


Laboratory.  Oak  Ridge,  Tennessee 
37831. 

FOR  FURTHER  INFORMATION  CONTACT: 

Betsy  Mullins.  Executive  Director,  or 
Laurie  Keaton.  LOB  Staff  Director. 
Office  of  Secretary'  of  Energy  Advisory 
Board  ( AB-1 ) .  US  Department  of 
Energy.  1000  Independence  Avenue, 
SW.  VVashington.  D.C.  20585.  (202)  586- 
7162  or  (202)  586-6279  (fax). 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  Laboratory'  Operations 
Board  is  to  provide  independent 
external  advice  to  the  Secretary'  of 
Energy  Advisory  Board  regarding  the 
strategic  direction  of  the  Departments 
laboratories,  the  coordination  of  budget 
and  policy  issues  affecting  laboratory- 
operations,  and  the  reduction  of 
unnecessary'  and  counterproductive 
management  burdens  on  the 
laboratories.  The  Laboratory  Operations 
Boards  goal  is  to  facilitate  the 
productive  and  cost-effec:tive  utilization 
of  the  Department's  laboratory-  system 
and  the  application  of  best  business 
practices. 

Tentative  Agenda 

Wednesday.  June  2h  2000 

8:30  a.m. -8:45  a.m.  Co-Chairs  Opening 

Remarks 
8:45  a.m. -9:1 5  a.m.  Legislative  Update 
9:15  a.m. -9:45  a.m.  Summaiy  of  Lab 

Director's  Meeting 
9:45  a.m. -10  a.m.  Lab  Responses  to  NIF 

Interim  Report 
10  a.m. -10:15  a.m.  Break 
10:15  a.m.-ll:15  a.m.  Update  on  Foreign 

Visits  and  Assignments  Program 
11:15  a.m.-ll:30  a.m.  LOB  Terms  of 

Reference 
11:30  a.m.-12  a.m.  LOB  Work  Plan 
12  p.m.-l  p.m.  Lunch 

1  p.m. -2  p.m.  Lab  Stories:  Performance- 
Based  Management 

2  p.m. -3  p.m.  Management  Initiatives  at  the 
Department  of  Energy  Headquarters 

3  p.m.-3:15  p.m.  Public  Comment  Period 
3:15  p.m.  Adjourn 

This  tentative  agenda  is  subject  to 
choinge. 

Public  Participation:  In  keeping  with 
procedures,  members  of  the  public  are 
welcome  to  monitor  the  business  of  the 
Laboratory'  Operations  Board  and  to 
submit  written  comments  or  comment 
during  the  scheduled  public  comment 
period.  The  meeting  will  be  conducted 
in  a  fashion  that  will,  in  the  Co-Chairs' 
judgment,  facilitate  the  orderly  conduct 
of  business.  During  its  open  meeting, 
the  Laboratory  Operations  Board 
welcomes  public  comment.  Members  of 
the  public  will  be  heard  in  the  order  in 
which  they  sign  up  at  the  beginning  of 
the  meeting.  The  Board  vdll  make  even.' 
effort  to  hear  the  views  of  all  interested 
parties.  You  may  submit  wTitten 
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comments  to  Bi^lsv  Miillins,  Kxocutivc 
Director.  S«M;rotarv  of  Knorgy  .-Xdvisorv 
Board.  AB-1.  VS  lli-partrntMit  of  Lner^v. 
loot)  Indt'pt'lidinicf  .Xvciui*'.  .SVV. 
VVa.shingtoii.  I)  V.  20,585  This  notice  is 
being  publishtui  los.s  than  15  (fays  before 
the  date  of  the  meeting  due  to  the  iale 
resolution  of  programmatic  issues. 

Sfirnitfs  A  copy  of  ifie  minutes  and 
a  transcript  of  the  meeting  will  be  made 
available  for  public  review  and  copying 
appruximatelv  30  davs  following  the 
meeting  at  the  Freedom  <if  Information 
Public  Reading  Room.  lK-190  Forresfal 
Building,  1000  Independence  .Avenue. 
.SVV,  Washington.  I)  C.  between  9  AM 
and  4  PM  .  Monday  through  Frid.iv 
except  Feiieral  holidays.  Further 
information  on  the  Laboratory 
Operations  Board  is  available  at  the 
.Secretary'  of  Knergv  Advisory  Bo.ird's 
web  site,  located  at  http;// 
www.hr.doe.guv/seab. 

issued  M  VVrtshingtun.  U.(^.  nii  June  7, 
200(1 

fames  N.  Solit, 

Advison-  Cummittff  Miina^rmmt  i  >itii  n 
IKK  1)(H     l)0-14Kf>')  I'llfii  fi-lJ-oo    H  4'.  ,liii! 
aiLUNQ  COM  MtO-til-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commisaion 

[Docket  Not.  ER98-3760-000;  EC96-1*-000 
and  ER96-1 663-000] 

California  Independent  Syatem 
Operator  Corporation  and  California 
Independent  System  Operator 
Corporation  (Not  Consolidated);  Notice 
of  Filing 

lune  7,  2000 

Talte  notice  that  on  May  26.  2000.  the 
California  Independent  .System  Operator 
Corporation  (ISO)  tendered  and  Answer 
in  the  above-captioned  docket.  The 
Answer  includes  ISO  Tariff  sheets 
correcting  several  errors  in  the  Tariff 
sheets  submitted  by  the  I.SO  as  part  of 
its  Compliance  Filing  made  in  the 
above-captioned  docki^t  on  April  20. 
2000 

The  LSO  states  that  this  filing  has  been 
serve  upon  all  parties  on  the  restricted 
service  list  compiled  bv  the  Secretary  in 
the  above-captioned  proceedings 

Any  person  desiring  to  be  heard  or  to 
protest  such  Filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  HHH 
First  .Street.  NE.  Washington.  DC  2042t>. 
in  accordance  with  Rules  21 1  and  214 
of  the  (Commission's  Rultis  (if  Practice 
and  Procedures  (18  CFR  ,{85  211  and 
385.214).  All  such  HUJtiuns  and  protests 


should  be  files  on  or  before  June  \C,. 
2000  Protests  will  be  considered  by  the 
Commission  to  determine  the 
appropriated  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings   Any  perstm  wishing  to 
liecome  a  party  must  file  a  motion  to 
intervene  ("opies  of  this  Tiling  are  on 
file  with  the  (Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the 
Internet  at  http;//www.ferc.fed.us/ 
(iniine/nms  htm  (call  202-208-2222  for 
assistance  | 

David  P.  Boerxers, 

Sixrrtan 

|FR  Doc.  0O-148;;i  Kil.a  t)-lJ-00;  8:45  am| 
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DEPARTMENT  OF  ENERGY 

Federal  energy  Regulatory 
Commission 

[Docket  No.  CPOO-372-000] 

TCP  Gathering  Company;  Notice  of 
Application 

lunf  7.  2000 

Take  notice  that  on  May  31.  2000. 
T(;P  (fathering  Company  (TCP 
(fathering).  555  Seventeenth  Street. 
Denver.  Colorado  80202-3918.  filed  in 
Docket  No  CPOO-372-000,  an 
application  pursuant  to  Section  7(b)  of 
the  Natural  Gas  Act  (NGA).  and  Section 
157.18  of  the  Federal  Energy  Regulatory' 
Commission's  ((Commission) 
Regulations  for  permission  and  approval 
to  abandon  interstate  transportation 
service,  and  certain  natural  gas  facilities 
located  in  San  luan  County.  Utah  and 
San  Miguel  County.  Colorado,  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection.  This 
filing  may  be  viewed  on  the  web  at 
httpJ^wwiwfen:  fed  us/online/ rims. htm 
Call  (202)208-2222  for  assistance. 

T(CP  (fathering  explains  that,  upon 
receipt  of  abandonment  authorization,  it 
would  reconfigure  its  facilities, 
c:onsisting  of  approximately  28  miles  of 
8-inch  and  4-inch  pipeline,  to  coruiect 
them  to  an  existing  gathering  system 
owned  and  operated  by  T(CP  Gathering's 
new  owner  Tom  Brown,  Inc.  (Tom 
Brown)  and  would  operate  the  facilities 
as  gathering  facilities  exempt  from  the 
(Commission's  regulation  pursuant  to 
.Section  1(b)  of  the  NGA. 

(Currently.  T("P  (fathering  has  only 
one  shipper,  with  whom  it  has  an 
interruptible  transportation  contract. 
The  shipper's  gas  transported  from  the 
shipper's  well  in  the  Little  Valley  field 
m  San  Juan  County.  Utah  for  delivery  to 


Rocky  Mountain  Natural  Gas  company. 
T(~CP  Gathering's  previous  owner,  in  San 
Miguel  County.  Colorado.  TCP 
(iathering  states  that,  upon  obtaining  the 
requested  abandonment  authority,  it 
will  construct  an  interconnection  with 
Tom  Brown's  Lisbon  Field  gathering 
system  in  .San  Juan  County.  L'tah.  and 
plans  to  gather  gas  from  wells  along  the 
length  of  T(CP  Gathering's  system  in 
Utah  and  Colorado  for  delivery  to  the 
Lisbon  Field  where  the  gas  will  be 
processed  in  the  Lisbon  Plant. 

If  there  are  any  further  questions 
regarding  this  proposal,  the  following 
individual  may  be  contacted:  Bruce  R. 
DeBoer,  TCP  Gathering  company,  555 
.Seventeenth  Street.  Suite  1850.  Denver, 
Colorado  80202-3918,  at  (303)  260- 
5000 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should,  on  or  before  June 
28,  2000.  file  with  the  Federal  Energy 
Regulatory  Commission,  888  First  . 
Street.  NE.  Washington.  DC,  20426.  a 
protest  or  motion  to  intervene  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  or  385.214) 
and  the  Regulations  Under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  petition  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  (^Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commissions  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
document  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  permission  and 
approval  of  the  proposed  abandonment 
is  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  qf  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 


unne(  essar>'  for  TCP  Gathering  to 
appear  or  be  represented  at  the  hearing. 

David  P.  Boergers, 

.Sc(  r^■f(Jn 

UK  I)(i(    00-14H22  Filed  f.-12-OO:  H:4.-)  .un| 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EGOO-1 59-000,  et  al.] 

Front  Range  Power  Company,  LLC,  et 
al.;  Electric  Rate  and  Corporate 
Regulation  Filings 

lune  7.  2000. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Front  Range  Power  Company,  LLC. 

|0(K  kel  No.  K(;00-1.5<»-0001 

Take  notice  that  on  [une  5,  2000. 
Front  Range  Power  Company.  LLC,  6647 
Generation  Drive,  Fountain.  Colorado 
80817,  filed  with  the  Federal  Regulatory- 
Commission  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  part  365  of 
the  Commission's  regulations. 

Front  Range  Power  Company,  LLC  is 
a  Colorado  limited  liability  company 
formed  by  Coastal  Power  Company 
(Coastal),  a  Delaware  corporation  and 
wholly  owned  affiliate  of  The  Coastal 
Corporation  and  Colorado  Springs 
Utilities  (CSU),  an  enterprise  of  the  City 
of  Colorado  Springs,  Colorado,  to 
develop,  design,  construct,  own,  operate 
and  maintain  a  natural  gas-fired 
combined-cycle  electric  generation 
plant  with  a  maximum  capacity  of 
approximately  480  MW,  located  on  a  23- 
acre  parcel  of  land  approximately  17 
miles  south  of  Colorado  Springs, 
Colorado. 

Comment  date:  June  28.  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

2.  Southaven  Power,  LLC 

IDoi  kct  No.  ELOO-81-OOOl 

Take  notice  that  on  June  1,  2000, 
Southaven  Power,  LLC  (Southaven) 
filed  a  request  for  waiver  of 
requirements  under  Order  Nos.  888  and 
889,  with  respect  to  certain 
interconnection  facilities  associated 
with  Southaven's  generating  facility  to 
be  located  near  Southaven,  Mississippi. 

Comment  date:  July  3,  2000,  jn 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


3.  Allegheny  Energy  Service 
Corporation,  on  behalf  of  Monongahela 
Power  Company,  The  Potomac  Edison 
Company  and  West  Penn  Power 
Company  (Allegheny  Power) 

lDo(.kel  No  EROO- 1665-000) 

Take  notice  that  on  June  1.  2000. 
Allegheny  Energy  Service  Corporation 
on  behalf  of  Monongahela  Power 
Company,  The  Potomac  Edison 
Company  and  West  Penn  Power 
Company  (Allegheny  Power)  filed  a 
notification  as  directed  by  the 
Commission's  Order  in  Docket  No. 
EROO-1666-000  on  May  8.  2000  at  91 
FERCTI  61,122,  that  it  had  adopted  the 
revised  North  American  Electric 
Reliability  Council  Transmission 
Loading  Relief  Procedures  accepted  for 
filing  by  that  Order. 

Copies  of  the  filing  have  been 
provided  to  jurisdictional  customers, 
the  Public  Utilities  Commission  of  Ohio, 
the  Pennsylvania  Public  Utility 
Commission,  the  Maryland  Public 
Service  Commission,  the  Virginia  State 
Corporation  Commission,  and  the  West 
Virginia  Public  Service  Commission. 

Comment  date:  June  22,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Virginia  Electric  and  Power 
Company 

IDocket  No.  EROO-2671-OOOl 

Take  notice  that  on  June  1,  2000. 
Virginia  Electric  and  Power  Company 
(Virginia  Power)  tendered  for  filing  the 
Service  Agreement  between  Virginia 
Electric  and  Power  Company  and 
Associated  Electric  Cooperative,  Inc. 
Under  the  Service  Agreement.  Virginia 
Power  will  provide  services  to 
Associated  Electric  Cooperative.  Inc. 
under  the  terms  of  the  Company's 
Revised  Market-Based  Rate  Tariff 
designated  as  FERC  Electric  Tariff 
(Second  Revised  V^olume  No.  4).  which 
was  accepted  by  order  of  the 
Commission  dated  August  13,  1998  in 
Docket  No.  ER98-3 77 1-000. 

Virginia  Poyver  requests  an  effective 
date  of  June  1,  2000.  the  date  of  filing 
of  the  Service  Agreement. 

Copies  of  the  filing  were  served  upon 
Associated  Electric  Cooperative.  Inc.. 
the  Virginia  State  Corporation 
Commission  and  the  North  Carolina 
Utilities  Commission. 

Comment  date:  June  22,  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  New  England  Power  Pool 

IDocket  No.  ER0O-2672-O00| 

Take  notice  that  on  June  1,  2000.  the 
New  England  Power  Pool  (NEPOOL) 
Participants  Committee  filed  a  Service 


Agreement  for  Through  or  Out  Service 
or  In  Service  pursuant  to  Section  205  of 
the  Federal  Power  Act  and  18  CFR  35.12 
of  the  Commission's  regulations. 

Acceptance  of  this  Service  Agreement 
will  recognize  the  provision  of  Long- 
Term  Firm  Out  .Service  to  Williams 
Energy  Marketing  &Trading  Company, 
in  conjunction  with  Regional  Network 
Service,  in  accordance  with  the 
provisions  of  the  NEPOOL  Open  Access 
Transmission  Tariff  filed  with  the 
Commission  on  December  31.  1996.  as 
amended  and  supplemented. 

An  effective  date  of  July  1,  2000  for 
commencement  of  transmission  service 
has  been  requested. 

Copies  of  this  filing  were  sent  to  all 
NEPCJOL  members,  the  New  England 
public  utility  commissioners  and  all 
parties  to  the  transaction. 

Comment  date:  lune  22.  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  New  England  Power  Pool 

IDocket  Nn.  EROO-2f)73-000| 

Take  notice  that  on  lune  1.  2000.  the 
New  England  Power  Pool  (NTPOOL) 
Participants  Committee  filed  a  Senice 
Agreement  for  Through  or  Out  Service 
or  In  Sersice  pursuant  to  Section  205  of 
the  Federal  Power  Act  and  18  CFR  35.12 
of  the  Commission's  regulations. 

Acceptance  of  this  Service  Agreement 
will  recognize  the  provision  of  Firm  In 
Service  transmission  to  PG&E  Energy 
Trading — Power  LP.  in  conjunction  with 
Regional  Network  Service,  in 
accordance  with  the  provisions  of  the 
NTCPOOL  Open  Access  Transmission 
Tariff  filed  with  the  Commission  on 
December  31.  1996.  as  amended  and 
supplemented. 

An  effective  date  of  June  1.  2000  for 
commencement  of  transmission  service 
has  been  requested. 

Copies  of  this  filing  were  sent  to  all 
NEP(i)OL  members,  the  New  England 
public  utility  commissioners  and  all 
parties  to  the  transaction 

Comment  date:  June  22.  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7,  New  England  Power  Pool 

[Docket  No.  ER 00- 2 6 7 4 -000] 

Take  notice  that  on  June  1.  2000,  the 
New  England  Power  Pool  (NEPOOL) 
Participants  Committee  filed  for 
acceptance  a  signature  page  to  the  New 
England  Power  Pool  Agreement  dated 
September  1.  1971.  as  amended,  signed 
by  Mead  Oxford  Corporation  (Mead 
Oxford).  The  NEPOCJL  Agreement  has 
been  designated  NEPOOL  FPC  No.  2. 

The  Participants  Committee  states 
that  the  Commission's  acceptance  of 
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Mf'ad  Oxfonl's  sitjnatun'  p.iHf  vvduhl 
f)t!rmit  NEi^POOL  tn  fxp.iiul  it.s 
nmmhorship  to  iiu.kult!  Mead  Oxford 
Tht!  Participdiits  C.onunittcc  fiirtluT 
.stale.s  that  the  filed  .signature  p.ige  (ioes 
not  change  tht;  NKF'OOL  Agreement  in 
anv  manner,  other  than  to  make  Mead 
Oxford  a  memher  in  NEPOOL 

The  Participants  Committee  recjuests 
an  effective  date  of  .Xugust  1.  2000.  for 
commencement  of  participation  m 
NEPOOL  by  Mead  Oxford. 

Comnifnt  dati'  |une  22.  2000.  in 
acc()rdanc:e  with  .Standard  Paragraph  E 
at  the  end  of  this  notit c 

8.  New  England  Power  Pool 

|!).M  krt  \n    |-,K(){)-:jti7'i-()(H)i 

Take  notice  that  on  Iiiiie  1,  2000.  the 
New  England  Power  Pool  (NEPOOL) 
Participants  Committee  filiul  for 
ac:c:e[itan(;e  a  signature  p<ige  to  the  .New- 
England  Power  Pool  Agreement  dated 
September  1.  1971.  as  amendtui.  signtui 
bv  the  Energy  (Council  of  Rhode  Island 
(TEC-KI)  The  NEPOOl,  Agreement  has 
been  designateci  NEI'OOl.  f-"F'C  No.  2. 

Tht!  Partic  ipants  (iommittcje  states 
th.tt  tht!  Commission's  ac:ceplanco  of 
TEC-RIs  sign.iture  page  would  [)ermil 
NEPOOL  to  exp<ind  its  membership  to 
include  TEC-KI   The  Partic  ipants 
C'ommittee  further  states  that  th'"  filed 
.signature  page  does  not  change  the 
NEPOOl.  .Xgreement  m  .tin  manner, 
other  than  to  m.ike  Tlit^-KI  .i  mi-mbiT  m 
NEPOOL. 

The  Partic  ip.ints  ( iommittee  rec|uests 
,in  effective  d.ite  of  June  1 ,  200(1   for 
c  tinmienc cment  ot  p.irtic  ip.ition  m 
NEF'OOLbv  TEC-KI. 

(lommfixt  date:  June  22.  2000.  in 
accordance  with  .Standard  P.iragraph  V. 
<it  the  end  of  this  iioIk  e 

9.  Panda  Perkiomen  Power,  L.P. 

jDoi  k.'i  \(.   I. Kill)   j(p~(.  Oiioj 

Take  notii c  that  on  |une  l.  2000. 
Panda  f^erkiomen  Power.  LP   IP.mda 
PerkiomtMi).  tendered  for  filing  pursuant 
to  Kule  205,  IH  CFK  .iH,'"i  20.'"v  .1  petition 
for  waivers  .ind  lilanket  .ippro\<i!s  under 
various  regulations  1  it  the  (  omniission 
and  for  an  order  .11  c cpting  its  VVM 
Elec:fri(   Kate?  .Schedule  No    1    ,ind  Inr  the 
purpose  of  permitting  Paiid.i  Perkiomeu 
to  .issign  tr.msmission  c  a[),ii  it\  .iiid  Im 
resell  Firm  Tr.inMiiission  Rights,  to  be 
effective  no  later  th. 111  si\t\  (t)0|  d.i\s 
from  the  date  of  its  filing 

Panda  Perkiomen  intends  to  engage  in 
clec;tn(   [lower  .md  eiierg\  tr.uisac  tioiis 
a.s  a  marketer  and  .1  broker   In 
transactions  where  P.nida  I'erkiomen 
sells  elec  trie  energv.  it  proposes  to  m.ike 
such  sales  on  rates,  teiiiis,  .ind 
conditions  to  be  miitiialU  .tgreeii  In  witti 
the  purchasing  party  Neither  I'lnd.t 


Perkiomen  nor  an\'  of  its  affiliates  is  in 
the  business  of  transmitting  or 
distributing  electric:  power, 

K.ite  Sc:hedule  No.  1  provides  for  the 
sale  of  entTgy  and  c:apacity  at  agreed 
prices 

Cumnwnl  (lute:  June  22.  2000.  in 
ac;c:ordanc:e  with  Standard  Paragraph  E 
.it  the  end  cjf  this  notice. 

10.  American  Ref-Fuel  Company  of 
Delaware  Valley.  L.P. 

IDdvket  No   fc;R(l(>-2H77-()i)t)l 

Take  notic;e  that  on  June  1.  2000. 
American  Ref-Fuel  (Company  of 
Delaware  Valley.  LP.  (ARC),  submitted 
for  filing,  pursuant  to  .Section  205  of  the 
Fc'deral  Power  Af:t.  and  Part  35  of  the 
Ccmimission's  regulations  (18  CFR  Pari 
35).  a  Petition  for  autfiorization  to  make 
sales  of  elec:tric:  c;apac:itv  and  energv  at 
market-based  rates  and  for  related 
waivers  and  blanket  authorizations. 

LVwi/rif'/i/  diiti':  June  22.  2000,  in 
ac:cordanc;e  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

1 1.  Indianapolis  Power  &  Light 
Company 

|I)u(  kfl  .\(i.  LK()()-2fi78-<)()0l 

Take  notice  that  on  lune  1,  2000. 
Indian.ipolis  Power  )k  Light  (Company 
(IPL)  tendered  for  filing  blanket  service 
agreements  under  IPL's  Wholesale 
i'ower  Sales  Tariff.  The  Tariff  was 
.!(  I  epted  for  filing  effec  live  .April  29. 
21)00  .md  h.is  been  d(>signaled  as  IPL's 
FERC  Elec;tnc  Tariff  Revised  Volume  2 

IPL  is  recjuesting  waiver  of  notice  to 
permit  the  service*  agreements  to  be 
made  effec  live  May  17,  2000 

,\  copy  of  the  filing  was  served  upcjn 
the  p.irtii's  to  the  service  agreements. 

Coiiiinrnt  diitr  June  22.  2000.  in 
,i(  (  ordani.e  with  .Standard  Paragraph  E 
at  the  end  of  this  notu  e. 

12.  Indianapolis  Power  &  Light 
(Company 

1)>H  kri  \ci    KKlXI-Jt.HI)    CMII) 

r.ike  notii  e  that  on  (line  1.  2000, 
Indi.in.ipolis  }'(iu  er  .Si  Light  ( iompain 
(ll'Ll  tendere<l  tor  filing  unexec  uted 
ser\  ic  e  ,igreements  for  servic:e  under 
IPL  s  Wholesale  Power  Sales  Tariff  The 
I'.iriff  w.is  ac  c:epted  for  filing  effec;tive 
.\|iril  2').  2000  and  has  been  designated 
,is  IPL  s  FLR{ :  Elec  trie  Tariff  Re>vised 
\'i>hime  2 

ll'l.  IS  recjuesting  wai\er  of  noticie?  to 
permit  the  se-rviee  agreements  to  be 
m.id.'  effe'c  tive  lune  1.  2000 

■■\  copy  of  the  filing  was  starved  upon 
the  parties  to  the  seryic:e  agreements 

Comiufnl  diiti'  (line  22.  2000.  in 
a(  e  (irdaiK  e  with  Stami.ird  Paragraph  E 
at  the  end  of  this  notic  e 


13.  Ameren  Services  Company 

IDiM  ki'l  \i)  LKIU)-JI.H1-()()()| 

Take  notice  that  on  June  1,  2000. 
Ameren  .Services  Company  (AMS) 
tendered  for  filing  an  Interconne^ction 
Agreement  between  AMS  and  Reliant 
Energy  Shelby  County,  LP  (Reliant). 
AM.S  asse'rts  that  the  purpose  of  the 
Agreement  is  to.  among  other  things, 
establish  the  rights  and  obligations  of 
Reliant,  the  point  of  interconne>e:tic)n 
and  Corporate  Guaranty. 

Commf^nt  date:  June  22.  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
moticm  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
88«  First  Street.  NE.  Washington.  DC 
2042ti,  in  accordance  with  rules  211  and 
214  of  the  Commission's  rules  of 
prac:tic:c-  and  procedure  (18  CFR  385. 211 
and  385.214).  All  such  moticjns  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  b\'  the  Ckimmission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
.■\nv  person  wishing  to  hec:c)me  a  party 
must  file  a  motion  to  inte^rvene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public: 
inspec:tic)n.  This  filing  may  also  be 
viewed  on  the  Internet  at  littp:,'''' 
www  fere. fed  us/  online/rims. htm  (call 
202-208-2222  for  assistance). 

David  P.  Boer^ers. 

|FR  Dot     1)(I-14H4J  I  lleii  t,-12-UI).  H.4.')  dllll 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6715-2] 

Notification  of  Episodic  Releases  of  Oil 
and  hiazardous  Substances;  Request 
for  Comment  on  Renewal  information 
Collection 

AGENCY:  Environmental  Protc;e  tion 
.Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  hi  i  eimpliance  with  the 
Paperwiirk  Reduction  Act  (44  C.S.C. 
.3501  ft  sfq  ).  this  document  announces 
that  EPA  IS  planning  to  submit  the 
following  c Diitinuing  Information 
t:ollec:tion  Request  (\CR]  to  the  Offic:e  of 
Management  and  Budget  (OMB): 
Notific:ation  of  Episodic:  Releases  of  Oil 


and  Hazardous  Substances  (EPA  ICR 
No.  1049.09.  OMB  No.  2050-0046).  This 
is  a  request  to  renew  an  existing  ICR 
that  is  currently  approved.  Before 
submitting  the  ICR  to  OMB  for  review 
and  approval,  EPA  is  soliciting 
comments  on  specific  aspects  of  the 
collection. 

DATES:  Comments  must  be  submitted  on 
or  before  August  14.  2000. 

ADDRESSES:  Comments  submitted  by 
regular  U.S.  Postal  Service  mail  should 
be  sent  to:  Docket  Coordinator, 
Superfund  Docket  Office.  Mail  Code 
5201G.  U.S.  Environmental  Protection 
Agency  Headquarters.  Ariel  Rios 
Building.  1200  Pennsylvania  Avenue. 
NW..  Washington,  DC  20460.  To  ensure 
proper  receipt  by  EPA,  it  is  imperative 
that  you  identify  docket  control  number 
102RQ-ER2  in  the  subject  line  on  the 
first  page  of  your  comment.  Comments 
may  also  be  submitted  electronically  or 
in  person.  Please  follow  the  detailed 
instructions  for  these  submission 
methods  as  provided  in  unit  III  of  the 
SUPPLEMENTARY  INFORMATION  section. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lynn  Beasley,  (703)  603-9086. 
Facsimile  number:  (703)  603-9104. 
Electronic  address: 
beasley.lynn@epa.gov.  Comments 
should  not  be  submitted  to  this  contact 
person. 

SUPPLEMENTARY  INFORMATION: 

L  Does  This  Notice  Apply  to  Me? 

You  may  be  affected  by  this  notice  if 
you  are  the  person  in  charge  of  a  facility 
or  vessel  that  releases  hazardous 
substances  into  the  environment  or 
discharges  oil  into  U.S.  waters  as 
specified  in  section  103(a)  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980  (CERCLA),  as  amended,  and 
section  31 1  of  the  Clean  Water  Act 
(CWA).  as  amended.  To  determine  if  the 
facility  or  vessel  you  are  in  charge  of  is 
affected  by  this  action,  you  should 
carefully  examine  the  applicability 
provisions  at  40  CFR  parts  110,  117,  and 
302. 

II.  How  Can  I  Get  Additional 
Information  or  Copies  ofThis 
Document  or  Other  Support 
Documents? 

A.  By  Phone,  Fax,  or  E-Mail 

If  you  have  any  questions  or  need 
additional  information  about  this  notice 
or  the  information  collection  request 
(ICR)  referenced,  please  contact  Lynn 
Beasley,  (703)  603-9086.  Facsimile 
number:  (703)  603-9104.  Electronic 
address:  beasley.lyTin@epa.gov. 


B.  In  Person 

The  official  record  for  this  notice, 
including  the  public  version,  and  the 
referenced  ICR  have  been  established 
under  docket  control  number  102RQ- 
ER2  (including  comments  and  data 
submitted  electronically,  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of  any 
electronic  comments,  which  does  not 
include  any  information  claimed  as 
Confidential  Business  Information  (CBI). 
and  the  referenced  ICR  are  available  for 
inspection  in  the  U.S.  Environmental 
Protection  Agency  Superfund  Docket 
Office,  Crystal  Gateway  I,  First  Floor. 
1235  Jefferson  Davis  Highway. 
.\rlingion.  VA.  The  Superfund  Docket  is 
open  from  9  am  to  4  pm.  Monday 
through  Friday,  excluding  legal 
holidays.  The  telephone  number  of  the 
Superfund  Docket  is  (703)  603-9232. 

III.  How  Can  I  Respond  to  This  Notice? 

A.  How  and  to  Whom  Do  I  Submit  the 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  Be 
sure  to  identify  the  docket  control 
number  102RQ-ER2  in  your 
correspondence. 

1.  By  mail.  Submit  written  comments 
to:  Docket  Coordinator.  Superfund 
Docket  Office.  Mail  Code  5201G.  U.S. 
Environmental  Protection  Agency 
Headquarters,  Ariel  Rios  Building.  1200 
Pennsylvania  Avenue,  NW.. 
Washington,  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
written  comments  to:  U.S. 
Environmental  Protection  Agency 
Superfund  Docket  Office,  Crystal 
Gateway  I,  First  Floor,  1235  Jefferson 
Davis  Highway.  Arlington,  VA. 
Telephone:  (703)  603-9232. 

3.  Electronically.  Submit  your 
comments  and/or  data  electronically  by 
e-mail  to:  superfund.docket@epa.gov. 
Please  note  that  you  should  not  submit 
any  information  electronically  that  you 
consider  to  be  CBI.  Electronic  comments 
must  be  submitted  as  an  ASCII  file 
avoiding  the  use  of  special  characters 
and  any  form  of  encryption.  Comment 
and  data  will  also  be  accepted  on 
standard  computer  disks  in  WordPerfect 
6/7/8  or  ASCII  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  the  docket  control 
number  102RQ-ER2.  Electronic 
comments  on  this  notice  may  also  be 
filed  online  at  many  Federal  Depository 
Libraries. 


B.  How  Should  I  Handle  CBI 
Information  That  I  Want  To  Submit  to 
EPA? 

You  may  claim  information  that  you 
submit  in  response  to  this  notice  as  CBI 
by  marking  any  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the  comment 
that  does  not  contain  CBI  must  also  be 
submitted  for  inclusion  in  the  public 
record.  Information  not  marked 
confidential  will  be  included  in  the 
public  docket  by  EPA  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI. 
please  consult  with  Lynn  Beasley,  (703) 
603-9086.  Facsimile  number:  (703)  603- 
9104.  Electronic  address: 
beasley. lynn@epa. gov. 

C.  What  Information  Is  EPA  Particularly 
Interested  In? 

Pursuant  to  section  3506(c)(2)(a)  of 
the  Paperwork  Reduction  Act  (PRA). 
EPA  specifically  solicits  comments  and 
information  to  enable  it  to: 

1.  Evaluate  whether  the  proposed 
collections  of  information  are  necessary 
for  the  proper  performance  of  the 
functions  of  EPA.  including  whether  the 
information  will  have  practical  utility. 

2.  Evaluate  the  accuracy  of  EPA's 
estimates  of  the  burdens  of  the  proposed 
collections  of  information. 

3.  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected. 

4.  Minimize  the  burden  of  the 
collections  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  or 
electronic  collection  technologies  or 
other  forms  of  information  technology. 
e.g.,  permitting  electronic  submission  of 
responses. 

D.  What  Should  I  Consider  When  I 
Prepare  My  Comments  for  EPA '' 

EPA  invites  you  to  provide  your 
views  on  the  various  options  EPA 
proposes,  new  approaches  EPA  hasn't 
considered,  the  potential  impacts  of  the 
various  options  (including  possible 
unintended  consequences),  and  any 
data  or  information  that  you  would  like 
EPA  to  consider  during  the 
development  of  the  final  action.  You 
may  find  the  following  suggestions 
helpful  for  preparing  your  comments: 

•  Explain  your  views  as  clearly  as 
possible. 

•  Describe  any  assumptions  that  you 
used. 

•  Provide  technical  information  and/ 
or  data  to  support  your  views. 
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•  If  vou  cstimatf  potcritial  biirrlcn  or 
costs,  explain  how  vou  arrived  at  the 
estimate. 

•  Provide  specific  examples  to 
illustrate  your  concerns. 

•  Offer  alternative  wavs  to  improve 
the  ruli!  or  collection  activitv. 

•  Make  sure  to  submit  vour 
comments  by  the  deadline  in  this 
notice. 

•  At  the  beginnin^  of  your  comments 
(e.g..  as  part  of  the  '".Subjecf  heading), 
be  sure  to  properlv  identify  the 
document  on  which  you  art? 
commenting.  You  can  do  this  by 
providing  the  docket  control  number 
assigned  to  tht;  ntitice.  along  with  the 
name.  date,  and  Federal  Register 
citation,  or  by  using  the  appropriate 
EPA  ICR  or  the  Office  of  Management 
and  Budget  (OMB)  control  numb»'r 

IV.  To  What  Information  Collection 
Activity  or  ICR  Does  This  Notice 
Apply? 

EPA  is  seeking  comments  on  the 
following  KIK: 

Titif  Notification  of  Episodic 
Releases  of  Oil  and  Hazardous 
Substances 

ICR  numhfTs  Ei'A  ICK  No   1049.09 
OMB  No.  2().S()-()()4t) 

K.'H  ,sf(;/us  This  i("K  is  currently 
scheduled  to  expire  on  lune  M).  2000. 
An  Agency  mav  not  conduct  or  sponsor, 
and  a  person  is  not  recpiired  to  respond 
to  a  collection  of  information  unless  it 
displays  a  currently  valiil  OMB  control 
number  The  OMB  control  numbers  for 
EPA's  information  collections  appe.ir  on 
the  collet  tion  instruments  or 
instructions,  in  the  Federal  Register 
notice.s  for  related  rulemakings  and  K.K 
notic:es.  and.  if  the  collection  is 
contained  in  a  regulation,  in  a  table  of 
OMB  approval  numbers  in  40  CFR  part 
9 

Abstract:  Section  10.}(a)  of  CERCLA. 
as  amended.  re(|uires  the  person  in 
charge  of  a  fat  iiitv  or  \-essel  to 
immetiiatt^lv  notify  the  National 
Response  Center  (NRC)  of  <i  ha/.anious 
substani  e  release  into  the  environment 
if  the  amount  of  the  rele.ise  ivjuals  or 
exceeds  the  substance  s  ri^portable 
quantity  (RQ)  limit  The  RQ  of  every 
hazartious  substance  can  be  found  in 
Table  M)2A  ot4()(:KR  M)2  4 

,Stv;tion  .ill  of  the  ( iWA.  as  amended. 
rei|uires  the  person  m  i  harge  of  .i  vessel 
to  immtniiately  notify  the  NRC!  of  an  oil 
spill  into  I '  ,S   navigable  wattirs  if  the 
spill  i:auses  a  sheen,  violates  a[)plic<ible 
water  f]ualitv  standartis.  or  causes  ,i 
slutlge  or  emulsion  to  be  deposited 
bentMth  the  surfaci"  of  the  water  or  upon 
adjoining  shorelines. 

The  reporting  of  a  hazardous 
substante  release  that  is  above  the 


substances  RQ  allows  the  Federal 
government  to  determine  whether  a 
Federal  response  action  is  required  to 
t:ontrol  or  mitigate  any  potential  adverse 
effects  to  publif.  health  or  welfare  or  the 
environment  Likewise,  the  reporting  of 
oil  spills  allows  the  Federal  government 
to  determine  whether  cleaning  up  the 
oil  spill  is  ntK:essary  to  mitigate  or 
prevent  damage  tt)  public  health  or 
welfare  or  the  environment. 

The  hazardt)us  substance  and  oil 
release  informalit)n  ct)llected  under 
CERCLA  section  103(a)  and  CWA 
section  311  also  is  available  to  EPA 
program  t)ffices  and  other  Federal 
agencies  whtJ  use  the  information  to 
evaluate  the  potential  need  for 
adtlitional  regulatit)ns.  new  permitting 
ri^quirements  for  specific  substances  or 
sources,  or  improved  emergency 
respimse  planning.  ReltMse  notification 
information,  which  is  stored  in  the 
national  Emt^rgency  Response 
Notifii:atit)n  System  (ERNS)  data  base,  is 
available  to  State  and  l(K:al  government 
authorities  as  well  as  the  general  public. 
State  and  local  government  authorities 
and  the  regulated  community  use 
release  informatitin  for  purposes  of  local 
(!mergent:y  response  planning.  Members 
of  the  general  public,  who  have  access 
to  release  information  thrt)ugh  the 
Freedom  of  Information  Act.  may 
reipii!st  release  information  for  purposes 
of  maintaining  an  awarent^ss  of  what 
typt!s  of  rt'least's  are  occurring  in 
different  localities  and  what  actit)ns.  if 
any.  are  being  taken  to  protect  public 
health  antl  welfari-  anil  tht> 
i>nvironment.  ERNS  fact  sheets,  which 
provide  summary  and  statistical 
information  about  hazardous  substant:e 
and  oil  release  notific.ations.  also  are 
available  to  the  public; 

V.  What  Are  EPA's  Burden  and  Cost 
Estimates  for  This  ICR? 

lintler  the  PR^X.  "burden"  means  the 
total  time,  t'ffort.  or  finant:ial  resources 
expeniled  by  persons  to  generate, 
maintain,  retain,  or  disclose  or  provide 
information  to  or  for  a  Federal  Agency. 
I'nr  this  collt?f:tion,  it  includes  the  time 
neeiied  to  review  instructions;  develop, 
ac:quire.  install,  anci  ust;  tet:hnolt)gy  and 
systems  for  the  purposes  t)f  ctillecting. 
validating,  and  verifying  inft)rmation. 
[irotfssing  anil  maintaining 
information,  and  clist:losing  and 
providing  informatif)n:  adjust  the 
existing  ways  to  comply  with  any 
[ireviously  applicable  instructions  and 
reiiuirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information:  search  data  sources; 
complete  and  review  the  collet^tion  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 


The  ICR  provides  a  detailed 
explanation  of  this  estimate,  which  is 
only  briefly  summarized  in  this  notice. 
The  annual  public  burden  for  this 
collection  of  information  is  estimated  to 
average  4.1  hours  per  reportable 
hazardous  substance  release  or  oil  spill. 
The  following  is  a  summary  of  the 
estimates  taken  from  the  ICR; 

Respondents/affected  entities:  Entities 
potentially  affected  by  this  action  are 
facilities  or  vessels  that  manufacture, 
process,  transport,  or  other%vise  use 
c;ertain  specified  hazardous  substances 
and  oil. 

Estimated  total  number  of  reportable 
releases  nf  hazardous  substances  and 
nil  per  year:  29.204. 

Frequency  of  response:  When  a 
reportable  release  occurs. 

Estimated  total  annual  burden  hours: 
119,737  hours. 

Estimated  total  annual  burden  costs: 
S3.41 1.000. 

VI.  Are  There  Changes  in  the  Estimates 
from  the  Last  Approval? 

In  the  renewal  ICR.  EPA  will  review 
the  current  burden  and  c;ost  statement 
and  adjust  it  accordingly.  EPA  does  not 
expect  the  burden  and  cost  statement  in 
the  renewal  ICR  to  differ  signifit;antly 
from  the  burden  and  cost  statement  in 
the  current  ICR. 

VII.  What  Is  the  Next  Step  in  the 
Process  for  This  ICR? 

EPA  will  consider  the  comments 
received  and  amend  the  ICR  as 
appropriate.  The  final  ICR  package  will 
then  be  submitted  to  OMB  for  review 
and  approval  pursuant  to  5  CFR 
1320  12.  EPA  will  issue  ant)ther  Federal 
Register  notice  pursuant  to  5  CFR 
1320.5(a)(l)(iv)  to  announce  the 
submission  of  the  ICR  to  OMB  and  the 
opportunity  to  submit  addititmal 
comments  to  OMB.  If  you  have  any 
questions  about  this  ICR  or  the  approval 
proc;ess.  please  contact  Lynn  Beasley. 
(703)  603-9086.  Facsimile  number: 
(703)  603-9104.  Electronic  address: 
beasley.lynn@epa.gov. 

List  of  Subjects 

Environmental  protection. 
Information  collection  requests. 
Reporting  anti  record  keeping 
requirements. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6715-1] 

Continuous  Release  Reporting 
Regulations  (CRRR)  Under  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980  (CERCLA);  Request  for 
Comment  on  Renewal  Information 
Collection 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  document  announces 
that  EPA  is  plaruiing  to  submit  the 
following  continuing  Information 
Collection  Reqtiest  (ICR)  to  the  Office  of 
Management  and  Budget  (OMB): 
Continuous  Release  Reporting 
Regulations  (CRRR)  under  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liabilitv 
Act  of  1980  (CERCLA)  (EPA  ICR  No. 
1445.05,  OMB  No.  2050-0086).  This  is 
a  request  to  renew  an  existing  ICR  that 
is  currently  approved.  Before  submitting 
the  ICR  to  OMB  for  review  and 
approval,  EPA  is  soliciting  conunents  on 
specific  aspects  of  the  collection. 
DATES:  Comments  must  be  submitted  on 
or  before  August  14.  2000. 
ADDRESSES:  Comments  submitted  by 
regular  U.S.  Postal  Service  mail  should 
be  sent  to:  Docket  Coordinator, 
Superfund  Docket  Office,  Mail  Code 
5201G,  U.S.  Environmental  Protection 
Agency  Headquarters,  Ariel  Rios 
Building,  1200  Peimsylvania  Avenue, 
NW.,  Washington,  DC  20460.  To  ensure 
proper  receipt  by  EPA,  it  is  imperative 
that  you  identify  docket  control  niunber 
102RQ-CR2  in  the  subject  Hne  on  the 
first  page  of  your  comment.  Comments 
may  also  be  submitted  electronically  or 
in  person.  Please  follow  the  detailed 
instructions  for  these  submission 
methods  as  provided  in  unit  HI  of  the 
SUPPLEMENTARY  INFORMATION  section. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lyim  Beasley,  (703)  603-9086. 
Facsimile  number:  (703)  603-9104. 
Electronic  address: 
beasley.lynn@epa.gov.  Comments 
should  not  be  submitted  to  this  contact 
person. 
SUPPLEMENTARY  INFORMATION: 

I.  Does  This  Notice  Apply  to  Me? 

You  may  be  affected  by  this  notice  if 
you  are  in  charge  of  a  facility  that 
releases  hazardous  substances  into  the 
environment  as  specified  in  section 
103(a)  of  the  Comprehensive 


Environmental  Response, 
Compensation,  and  Liability  Act  of  1980 
(CERCLA),  as  amended.  According  to 
section  103(a)  of  CERCLA,  if  the  facility 
you  are  in  charge  of  releases  a 
hazardous  substance  that  equals  or 
exceeds  its  reportable  quantity  (RQ)  and 
the  release  is  not  Federally  permitted, 
you  are  required  to  notify  the  National 
Response  Center  (NRC)  of  the  release 
immediately.  However,  according  to 
section  103(f)(2)  of  CERCLA.  if  the 
release  at  the  facility  you  are  in  charge 
of  is  "continuous,"  and  "stable  in 
quantity  and  rate,"  you  may  be 
exempted  from  the  per-occurrence 
notification  requirements  of  section 
103(a)  of  CERCLA.  To  determine  if  the 
facility  you  are  in  charge  of  is  affected 
by  this  action,  you  should  carefully 
examine  the  applicability  provisions  in 
the  Continuing  Release  Reporting 
Regulations  (CRRR)  (40  CFR  part  302.8). 

n.  How  Can  I  Get  Additional 
Information  or  Copies  of  This 
Document  or  Other  Support 
Documents? 

A.  By  Phone,  Fax,  or  E-Mail 

If  you  have  any  questions  or  need 
additional  information  about  this  notice 
or  the  information  collection  request 
(ICR)  referenced,  please  contact  Lynn 
Beasley,  (703)  603-9086.  Facsimile 
number:  (703)  603-9104.  Electronic 
address:  beasley.lyrm@epa.gov. 

B.  In  Person 

The  official  record  for  this  notice, 
including  the  public  version,  and  the 
referenced  ICR  have  been  established 
under  docket  control  number  102RQ- 
CR2  (including  comments  and  data 
submitted  electronically,  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of  any 
electronic  comments,  which  does  not 
include  any  information  claimed  as 
Confidential  Business  Information  (CBI), 
and  the  referenced  ICR  are  available  for 
inspection  in  the  U.S.  Environmental 
Protection  Agency  Superfund  Docket 
Office,  Crystal  Gateway  I,  First  Floor, 
1235  Jefferson  Davis  Highway, 
Arlington,  VA.  The  Superfund  Docket  is 
open  from  9  AM  to  4  PM,  Monday 
through  Friday,  excluding  legal 
holidays.  The  telephone  number  of  the 
Superfund  Docket  is  (703)  603-9232. 

m.  How  Can  I  Respond  to  This  Notice? 

A.  How  and  to  Whom  Do  I  Submit  the 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  Be 
sure  to  identify  the  docket  control 
number  102RQ-CR2  on  any 
correspondence. 


1 .  By  mail.  Submit  written  comments 
to:  Docket  Coordinator.  Superfund 
Docket  Office,  Mail  Code  5201G.  U.S. 
Environmental  Protection  Agency 
Headquarters.  Ariel  Rios  Building.  1200 
Pennsylvania  Avenue.  NW.. 
Washington,  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
written  comments  to:  U.S. 
Environmental  Protection  Agency 
Superfund  Docket  Office.  Crystal 
Gateway  I,  First  Floor.  1235  Jefferson 
Davis  Highway.  Arlington.  VA. 
Telephone:  (703)  603-9232. 

3.  Electronically.  Submit  your 
comments  and/or  data  electronically  by 
e-mail  to:  superfund. docket@epa. gov. 
Please  note  that  you  should  not  submit 
any  information  electronically  that  you 
consider  to  be  CBI.  Electronic  comments 
must  be  submitted  as  an  ASCII  file 
avoiding  the  use  of  special  characters 
and  any  form  of  encryption.  Comment 
and  data  will  also  be  accepted  on 
standard  computer  disks  in  WordPerfect 
6/7/8  or  ASCII  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  the  docket  control 
number  102RQ-CR2'.  Electronic 
comments  on  this  notice  may  also  be 
filed  online  at  many  Federal  Depository 
Libraries. 

B.  How  Should  I  Handle  CBI 
Information  That  I  Want  to  Submit  To 
EPA? 

You  may  claim  information  that  you 
submit  in  response  to  this  notice  as  CBI 
by  marking  any  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the  comment 
that  does  not  contain  CBI  must  also  be 
submitted  for  inclusion  in  the  public 
record,  hiformation  not  marked 
confidential  will  be  included  in  the 
public  docket  by  EPA  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI. 
please  consult  with  Lyim  Beasley,  (703) 
603-9086.  Facsimile  number:  (703)  603- 
9104.  Electronic  address: 
beasley.lynn@epa.gov. 

C.  What  Information  Is  EPA  Particularly 
Interested  in? 

Pursuant  to  section  3506(c)(2)(a)  of 
the  Paperwork  Reduction  Act  (PRA). 
EPA  specifically  solicits  comments  and 
information  to  enable  it  to: 

1 .  Evaluate  whether  the  proposed 
collections  of  information  are  necessary 
for  the  proper  performance  of  the 
functions  of  EPA,  including  whether  the 
information  vdll  have  practical  utility. 

2.  Evaluate  the  accuracy  of  EPA's 
estimates  of  the  burdens  of  the  proposed 
collections  of  information. 
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:<   KnhaiK  ('  tin-  (lualitv,  utilit\ .  and 
clarifv  of  the  information  to  be 
colloctcd 

4   Minimize  the  burden  of  the 
collections  of  information  on  those  who 
are  to  rt^spond.  in(:ludin^>  through  the 
use  of  appropriate  automated  or 
electronic  t:ollection  technoloHies  or 
other  forms  of  information  technology, 
e.^..  [)ermitting  electronic:  submission  of 
responses, 

D  What  Should  I  Consider  When  1 
Prepare  My  Comments  for  EPA ' 

EPA  invites  vou  to  provi<ie  vour 
views  on  the  various  optiims  EPA 
proposes,  new  approac;hes  EPA  hasn't 
considered,  the  potential  impacts  of  the 
various  options  (including  possible 
unintended  consequt?nc(\s).  and  any 
data  or  information  that  you  would  like 
EPA  to  consider  during  the 
development  of  the  final  action  You 
may  find  the  following  suggestions 
helpful  for  preparing  your  comments: 

•  Explain  your  views  as  clearly  as 
possible, 

•  Describe  anv  assumptions  that  vou 
used, 

•  Provide  technical  information  and/ 
or  data  to  support  vour  vi(!ws, 

•  If  you  estimate  potential  burden  or 
costs,  explain  how  vou  arrived  at  the 
estimate 

•  Provide  spe(  ific  examples  to 
illustrate  vour  concerns 

•  Offer  alternative  ways  to  improve 
the  rule  or  collection  activity 

•  Make  sure  to  submit  vour 
comments  bv  tfie  deadline  in  this 
notice. 

•  At  the  beginning  of  vour  comments 
{e  i; .  as  part  of  the  '  Subject  "  heading). 
be  sure  to  properly  identify  the 

do(  ument  on  which  vou  are 
commenting  You  can  do  this  b\ 
providing  the  docket  control  number 
assigned  to  this  notu  e.  along  with  the 
name,  date,  and  Federal  Register 
citation,  or  by  using  the  appropriate 
E^^^  K  !R  or  the  Offic  e  of  Management 
and  Budget  (OMH)  ( ontrol  number 

IV.  Tu  What  Information  (^llection 
Activity  or  K^R  Does  This  Notice 
Apply? 

EPA  is  seeking  ( nmments  on  the 
following  KiK 

Title:  Continuous  Release  Reporting 
Regulations  (t.RRR)  under  the 
("omprehensive  Environmental 
Response,  (!ompensation.  .mil  l.iiihility 
Act  of  mmXCERCLA) 

ICH  niimhrrs  EP.MCRNo    144.5 O.'j. 
OMEi  No  2l)5lM)()Ht> 

ICH  status  This  ICR  is  currentlv 
si;hedule(l  to  e\[)ire  on  .September  M). 
2000   .'\n  .Agenc  y  m.iv  not  ( oiuhn  t  or 
sponsor,  and  a  person  is  not  recjuired  to 


respond  to  a  collecticm  of  informatiim 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA"s  information 
collections  appear  on  the  collection 
instruments  or  instructions,  in  the 
Federal  Register  notices  for  related 
rulemakings  and  ICR  notices,  and.  if  the 
collection  is  contained  in  a  regulation, 
in  a  table  of  OMB  approval  numbers  in 
40  C:FR  part  9. 

Abstract:  Secticm  10.3(a)  of  CERCLA, 
as  amended,  requires  the  person  in 
charge  of  a  facility  to  immediately  notif\' 
the  NRC  of  a  hazardous  substance 
release  into  the  environment  if  the 
amount  of  the  release  equals  or  exceeds 
the  substance's  RQ.  The  RQ  of  every 
hazardous  substance  can  be  found  in 
Table  302.4  of  40  CFR  part  302,4. 
Section  103(f)(2)  of  CERCLA  provides 
facilities  relief  from  this  per-occurrence 
notification  requirement  if  the 
hazardous  substance  release  above  the 
RQ  is  continuous,  and  stable  in  quantity 
and  rate.  Under  the  CRRR,  a  continuous 
release  of  a  hazardous  substance  above 
the  RQ  requires  an  initial  telephone  call 
to  the  NR{'.  an  initial  written  report  to 
the  EPA  Region,  and.  if  the  source  and 
chemical  composition  of  the  continuous 
release  does  not  change  and  the  level  of 
the  cimtinuous  release  does  not 
significantly  int:rease.  a  follow-up 
written  report  to  the  EPA  Region  one 
year  after  submission  of  the  initial 
written  report.  If  the  source  or  chemical 
composition  of  the  previously  reported 
continuous  release  changes,  notif\ing 
the  NRC  and  EP,^  Region  of  a  change  in 
the  source  or  composition  of  the  release 
is  required  Further,  a  significant 
increase  in  the  le\el  of  the  previously 
reported  continuous  release  must  be 
reported  immediately  to  the  NRC 
according  to  section  103(a)  of  CERCLA. 
Finally,  any  change  in  information 
submitted  in  support  of  a  continuous 
release  notification  must  be  reported  to 
the  EP.-\  Region, 

The  reporting  of  a  hazardous 
substanf:e  release  that  is  above  the 
substances  RQ  allows  the  Federal 
government  to  determine  whether  a 
Federal  response  action  is  required  to 
control  or  mitigate  any  potential  adverse 
effects  to  puhlu  health  or  welfare  or  the 
environment 

The  ( ontinuous  release  of  hazardous 
substanc:e  information  collected  under 
CERCLA  section  103(f)(2)  is  also 
available  to  EPA  program  office's  and 
other  Federal  agencies  who  use  the 
information  to  evaluate  the  potential 
need  for  additional  regulations,  new 
permitting  recjuirements  for  specific 
siibstanc:es  or  sources,  or  improved 
emergency  response  planning.  Release 
notification  information,  which  is  stored 


in  the  national  Continuous  Release- 
Emergency  Response  Notification 
System  (CR-ERNS)  data  base,  is 
available  to  State  and  local  government 
authorities  as  well  as  the  general  public. 
State  and  local  government  authorities 
and  facilities  subject  to  the  CRRR  use 
release  information  for  purposes  of  local 
emergency  response  planning.  Members 
of  the  general  public,  who  have  access 
to  release  information  through  the 
Freedom  of  Information  Act.  may 
request  release  information  for  purposes 
of  maintaining  an  awareness  of  what 
types  of  releases  are  occurring  in 
different  localities  and  what  actions,  if 
any.  are  being  taken  to  protect  public 
health  and  welfare  and  the 
environment.  CR-ERNS  fact  sheets, 
which  provide  summary  and  statistical 
information  about  hazardous  substance 
release  notifications,  also  are  available 
to  the  public, 

V.  What  Are  EPA's  Burden  and  Cost 
Estimates  for  This  ICR? 

Under  the  PRA,  'burden  "  means  the 
total  time,  effort,  or  financial  resources 
expended  by  persons  to  generate, 
maintain,  retain,  or  disclose  or  provide 
information  to  or  for  a  Federal  Agency. 
For  this  collection,  it  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  use  technology  and 
systems  for  the  purposes  of  collecting, 
validating,  and  verifying  information, 
processing  and  maintaining 
information,  and  disclosing  and 
providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

The  ICR  provides  a  detailed 
explanation  of  this  estimate,  which  is 
only  briefly  summarized  in  this  notice. 
The  annual  public  burden  for  this 
c:oll(«ction  of  information  is  estimated  to 
average  77  hours  per  affected  facility. 
The  following  is  a  summary  of  the 
estimates  taken  from  the  ICR: 

Respondents/affected  entities:  Entities 
potentially  affected  by  this  action  are 
facilities  that  manufacture,  process,  or 
otherwise  use  certain  specified 
hazardous  substances. 

Estimated  total  number  of  facilities 
that  will  have  to  report  continuous 
hazardous  substance  releases  per  year. 
2,342, 

Frequency  of  response:  After  reporting 
the  continuous  release  to  the  NRC  and 
EPA  Region  initially,  only  an  annual 
report  to  the  EPA  Region  is  necessary 
unless  there  is  a  change  in  the  source  of 


the  continuous  release,  a  change  in  the 
chemical  composition  of  the  continuous 
release,  or  a  significant  increase  in  the 
level  of  the  continuous  release.  In  these 
cases  the  person  in  charge  of  the  facility 
has  to  notify  the  NRC  and/or  the  EPA 
Region  of  the  change  in  the  continuous 
release. 

Estimated  total  annual  burden  hours: 
24.732  hours. 

Estimated  total  annual  burden  costs: 
S725.000. 

VI.  Are  There  Changes  in  the  Estimates 
From  the  Last  Approval? 

In  the  renewal  ICR,  EPA  will  review 
the  current  burden  and  cost  statement 
and  adjust  it  accordingly.  EPA  does  not 
expect  the  burden  and  cost  statement  in 
the  renewal  ICR  to  be  any  greater  than 
the  burden  and  cost  statement  in  the 
current  ICR. 

VII.  What  Is  the  Next  Step  in  the 
Process  for  This  ICR? 

EPA  will  consider  the  comments 
received  and  amend  the  ICR  as 
appropriate.  The  final  ICR  package  will 
then  be  submitted  to  OMB  for  review 
and  approval  pursuant  to  5  CFR 
1320.12.  EPA  will  issue  another  Federal 
Register  notice  pursuant  to  5  CFR 
1320.5(a)(l)(iv)  to  announce  the 
submission  of  the  ICR  to  OMB  and  the 
opportunity  to  submit  additional 
comments  to  OMB.  If  you  have  any 
questions  about  this  ICR  or  the  approval 
process,  please  contact  Lynn  Beasley, 
(703)  603-9086.  Facsimile  number: 
(703)  603-9104.  Electronic  address: 
beasley.lynn@epa.gov. 

List  of  Subjects 

Environmental  protection. 
Information  collection  requests. 
Reporting  and  record  keeping 
requirements, 

Ddtt'it;  lunc  1,  2000, 

Stephen  D.  Luftig, 

Din-rtor.  Office  of  Emergeniy  and  Hfnwdia] 
Rrsponsf 

IKK  L)o(    00-14869  Fileii  r>-12-00:  8:45  am] 
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EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 

Agency  Information  Collection 
Activities:  Submission  for  OMB 
Review;  Final  Comment  Request 

AGENCY:  Equal  Employment 
Opportunity  Commission. 
ACTION:  Final  notice  of  submission  for 
OMB  review. 


SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act,  the  Equal 


Employment  Opportunity  Commission 
(EEOC)  has  submitted  a  request  for 
clearance  of  the  information  collection 
described  below  to  the  Office  of 
Management  and  Budget  (OMB).  A 
notice  that  the  EEOC  would  be 
submitting  this  request  was  published 
in  the  Federal  Register  on  March  1 . 
2000.  allowing  for  a  60-day  public 
comment  period.  No  public  comments 
were  received. 

DATES:  Written  comments  on  this  final 
notice  must  be  submitted  on  or  before 
July  13,  2000. 

ADDRESSES:  Comments  on  this  final 
notice  should  be  submitted  to  the  Office 
of  Information  and  Regulatory  Affairs, 
Attention:  Stuart  Shapiro,  Desk  Officer 
for  the  US.  Equal  Employment 
Opportunity  Commission. 'Office  of 
Management  and  Budget.  725  17th 
Street.  NW..  Room  10235.  New- 
Executive  Office  Building.  Washington. 
DC  20503  or  electronicallv  mailed  to 
SSHAPIRO@OMB.EOP.GOV.  Requests 
for  copies  of  the  proposed  information 
collection  request  should  be  addressed 
to  Mr.  Neckere  at  the  address  below. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joachim  Neckere.  Director.  Program 
Research  and  Surveys  Division,  1801  L 
Street,  NW..  Room  9222.  Washington. 
DC  20507.  (202)  663-4958  (voice)  or 
(202)  663-7063  (TDD). 
SUPPLEMENTARY  INFORMATION: 

Collection  Title:  State  and  Local 
Government  Information  (EEO-4). 

OMB  Number:  3046-0008. 

Frequency  of  Report:  Biennial. 

Type  of  Respondent:  State  and  local 
government  jurisdictions  with  100  or 
more  full-time  employees. 

Description  of  Affected  Public:  State 
and  local  governments  excluding 
elementary  and  secondary  public  school 
districts. 

Number  of  Responses:  10,000. 

Reporting  Hours:  40,000. 

Number  of  Forms:  1. 

Federal  Cost:  S47. 000. 

Abstract:  Section  709(c)  of  Title  VII  of 
the  Civil  Rights  Act  of  1964.  as 
amended,  42  U.S.C.  2000e-8(c),  requires 
employers  to  make  and  keep  records 
relevant  to  a  determination  of  whether 
unlawful  employment  practices  have 
been  or  are  being  committed  and  to 
make  reports  therefrom  as  required  by 
the  EEOC.  Accordingly,  the  EEOC  has 
issued  regulations  which  set  forth  the 
reporting  requirements  for  various  kinds 
of  employers.  State  and  local 
governments  with  100  or  more  full-time 
employees  have  been  required  to  submit 
EEO— 4  reports  since  1973  (biennially  in 
odd-numbered  years  since  1993).  The 
individual  reports  are  confidential, 

EEO-4  data  are  used  by  the  EEOC  to 
investigate  charges  of  discrimination 


against  state  and  local  governments.  In 
acldition.  the  data  are  used  to  support 
EEOC  decisions  and  conciliations,  and 
for  research.  The  data  are  shared  with 
several  other  Federal  government 
agencies.  Pursuant  to  section  709(d)  of 
Title  VII  of  the  Civil  Rights  .\ct  of  1964. 
as  amended.  EEO-4  data  are  also  shared 
with  86  State  and  Local  Fair 
Employment  Practices  Agencies 
(FEPAs).  Aggregated  data  are  also  used 
by  researchers  and  the  oeneral  public. 

Burden  Statement:  Tne  estimated 
number  of  respondents  included  in  the 
EEO-^  sur\ey  is  5.000  state  and  local 
governments.  The  estimated  number  of 
responses  per  respondent  is 
approximately  2  EEO-4  reports  and  the 
reporting  burden  averages  between  1 
and  5  hours  per  response,  including  the 
time  needed  to  review  instructions, 
search  existing  data  sources,  gather  and 
maintain  the  data,  and  complete  and 
review  the  collection  of  information. 
The  total  number  of  responses  is  thus 
10.000  reports  while  the  total  burden  is 
estimated  to  be  40.000  hours,  including 
recordkeeping  burden.  In  order  tu  help 
reduce  burden,  respondents  are 
encouraged  to  report  data  on  electronic 
media  such  as  magnetic  tapes  and 
diskettes. 

Ddtfd:  lune  7,  2000, 

For  thf  Cnmmission. 
Ida  L.  Castro. 
Chairwoman 

II-R  Doc  ,  00-14884  Filed  (.-12-00.  8:43  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collectlon(s)  Being  Reviewed  by  the 
Federal  Communications  Commission 
for  Extension  Under  Delegated 
Authority;  Comments  Requested 

lune  7,  2000, 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(s).  as 
required  by  the  Paperwork  Reduction 
Act  of  1995.  Public  Law  104-13.  .An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that  ._ 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
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Federal   Ke>;istpr    \(il    (r^.  No     114    Tupsclnv,   lun^'    1.1.  2000  /  Notires 


A  I  It 'I  111 'I     llll'    pni^lOM'li    <   (llll't   tlMII    of 

Hit  iim.ilniii  is  tii'(  I'ss.irv  fur  tin-  prnpcr 
lMT|i)riii,ini  (■  iif  tht'  fuiu:fi()ns  .,t  tin- 
(  MiiiiuissHMi.  mi  ludiiiu  wfu'lficr  tin- 
iiilMriiMium  >h.ill  ti.iM'  pr.K  tii  ai  utilitv 
(h)  the  <ii  I  ur.K  \  111  ihi'  (  ninmi'.sinn  s 
liiirilcii  cstim.iti'   1 1  1  v\  ,i\  -.  iw  I'liliaiii  •• 
llll'  .|{Mlit\     iililil\    .mil  1  I. II  i!\  I  it  till' 
inlnrin.lln  III  (  nllfl  trd,  .uui  (dl  \\.l\s  tn 
lummu/.t'  till'  hiiidi'ii  nl  tin'  i  nlii'i.tioii  ul 
iiiturnialinn  'Ui  itn'  ii's|i(iiiilrnt-.. 
nil  luilm^  till'  iiM'  1  it  .iiiti  iin.iti'ii 
I  iilln  liiiii  ti'(  Imiijiii's  iir  hIIht  Inriiis  i  t 
mtnnn.ilniii  tn  himlm^N 
DATES:  Writli'ii  i  lUiiiiH'iit--  ^illH||li  hf 
siilimilti'il  Mil  iir  lii'lnri'  Aiitjusi  It    _'i)(lii 
If  vmi  .mtii  ip.iti'  lli.it  \  mi  u  ill  In- 
siihinittinu  1 1 imiiK'iils.  Iiul  lm<i  it 
iIiIIk  lilt  Id  (ill  Ml  \,sitlim  the  pcriiul  lit 

tmir  .tlluwi'il  tl\    tills  until  I'    Mill  slliilllii 

IlK  ISI'    till'    (    1  llll.ll    t    I  1st  I'd    lll'li  1\\       IS    SI  Hill 
■  IS    [H  ISSlllIc 

ADDRESSES:  Diu'i  I  .ill  i  niimH'iits  tu  !..'> 
Sinitli.  FfdiT.il  (  I  uiiiimiiu  .i!ii  ills 
(inininissmns   Knuiii  1  .\   HiM.  ^4'i 
Tw.-lftli  .Strr.-t    SW  .  W.ishm.i^tuii.  IK. 
2().'i.'i4  nr  \  I.I  llll'  Inti'iiH'l  li  i 
li'siintlv<Oti  I    41 1\ 

FOR  FURTHER  INFORMATION  CONTACT:  In 

.idditinii.il  mtiiriiKilimi  nr  1  ii|)ii's  nt  tln' 
mfnnn.itinii  i  hIIim  timis  i  nlit.ii  t  l.cs 
.Smith  lit  (JOli)  4  1H -OJl"  nr  vi.i  ih,' 
Inlrnii't  ,il  li'siuilli'".t(  1   L;n\ 
SUPPLEMENTARY  INFORMATION: 

(  )MH  Ccnlrnl  \iinilirr     !(lt.()    0.14  1 

7;.'/f'   .St'i  tinii  '  (  liiHi)  iMinT'^i-ncv 
.mti'iia.is 

l-'orm  \unilitT:  Ndiic 

Tvpf  ()/  Hrviriv  Kxtf'iisinii  nf 
(  urrcntK  .ipjirmi'd  1  njli'i  iimi 

Alh;  tfd  I'uhlii     Hiisiiii'ss  nr  ntti.'i  fm 
priifit 

.\i}i:ilifi  III  Hrsinnulrnts    142. 

l;sliiinilftl  tiiiif  prr  n-'^piin'^''    !  "1 
hmirs  (0  '>  hniirs  rfs|ji)[uit'iit.  1  n  imur 
txintr.ii  t   iMomev). 

Fir(jiifiu  ;■  o/'n'sY'iinsf  rcprirtinq,  nn 

Isinli 

Tdtiil  iinniKil  Ininlfii    "  \  h'niis. 
Tnliil  amiiuih  "sN   S2H  -IIMI 
\('i'(/>.  i;;i(/  I  \''s  .Si'i  imii  ~  t  it. hi) 
ri'i|iiiri's  til, it  111  I'lisi'.'s  nt  A.M.  I'M  nr  lA' 
st.itiniis  siilijiiii  ,m  mil  inn, il  ri'i|iii'st  tn 
till'  [■■(  I    \\\  illim  J4  liniirs  I't 
1  I  iiimii'iii  I'liii'iil  1 1|  iisi')  lull  llll  iimi' 
1  i|ii'i.itinn  v\ith   in  ''iiii'i^^i'iii  \    iiili'iiii.i 
.\ii  I '1111  tl;! 'Ill  \    mli'im.i  is  1  nif  tli.it  is 

iTi'l  ti'd  tnr  t('m|iiir.ll  \    llsr  .itli'I   till' 
,iutlinri/t'd  111,1111  -ml  .iii\il;.ir\  .ni'i'im.is 
,iri'  i|,mi,ii;i'd  ,mil  -  .mimt  Im  usi'd    I'ln' 
d.il.i  IS  usi'il  In  I  ( :(    sl.itl  t.i  I'l'sii).'  ih.it 
mli'rti'ri'iii  r  is  in  it  1  .msi-d  li '  1  ithi'i 

I'Xlstllli;  sl.llinils 

OMll  Cnntnii  \/;;n/ir;     fOhll   (I  Mil 
_/;.'/('   Si'i  iinii     I  '1 1  I  li'ti'immiiiii 

I  i(ii'r<itini;  |ii  >\\  I'l 

h'li  111  \iiiuiifi    \i  llll' 


Tvpf  ot  Hr\  iri\    hxtfn.sldll  of 
I  urrt'iitK  ,jjiprn\.'d  i  nlli'i  fmn 

Hfspondfnly'   Fiiisim'ss  ,ir  nitnT  fnr 
[irnfit 

\iunhrr  of  Rfipondtfnts  4.867 

/•.'sfi;;i(jf('(/  titur  per  rfsponsf  0  2S 
limirs  piT  iiiit.itiiin  .1  Imiirs  per 
'tti'  ii'iK  A  fd(  tnr  di'tfrmm.tiinn 

hrf<iuf'i)i  v  (>t  n'spuii'^r 

Ki'(  nrdki'i'piMi; 

Tdtdl  (iniiiidl  liimitn    1  44H  Imurs 
Total  (inniKil  ci-isfs  So 

Xi'fds  (Uii!  f  \('s   Whi'ii  It  is  lint 
pnssltili'  tn  Use  Sill'  diri'c  I  int'tlnut  n| 
pnvM'i  ii"ti'rmiii.itiiin  di.i'  tn  ti'i  hnn  .il 

ri'.lsnlls,  tilt'  mdirt'i  t  lllfthnd  nt 

dt'ti-rmmmi;  .mtcnii.i  input  pnwiT  in.n 
111'  iist'd  nil  ,1  tiMiipi)r.ir\  basis   Si-i  tinii 
"  t  "  Hdl  ri'iiuift's  tti.it  .1  nntatmn  he 
iii.idr  m  till'  st.itimi  lilt;  mdn  <itmg  tfic 
(I, Ill's  III  (.omiiifnc  cmi'iit  liud 
ti'riumatinii  nt  iiifasiir»'ni<"nt  iismi;  the 
iiidiM'i  t  nii'ttiud  i)f  piiutT 
dt'ti'riiimatinn  ,St>(  tinii  7,1  '■>]{<')  rcciuiri-s 
tli.il  .\M  statinns  di>t"rini!imj.;  tfic 
mti'iiii.i  input  pnwi'r  li\'  thf  indirect 
nii'tlinil  must  dctfrminc  tin-  \-.ilue  F 
i.'Hii  ii'lii  \   f.K  tnri  ,ippli(  able  tn  cac.fl 
iimdi'  nf  npi'r.ilinn  .Hid  must  maintain  .1 
1 1"  nrd  thi'rt'nf  with  a  nntatimi  nf  its 
iii'ri\  itimi  This  rec  nrdkcfpuii; 
n'ljuirt'mi'iit  is  usfd  b\  l-"( !( !  st.ttf  in  field 
iiu  rMii;,itinns  tn  mnnilnr  lit  eiisees' 
I  nmph.uK  e  v\  ith  tile  F( 'C  s  tec  hniral 

rules  ,Uld  tn  ensure  th.lt  li(  eilsfC  is 

nperatini;  m  ai  1  nrfi.iiu  e  with  its  station 
.itithnri/alinn   The  \a!iie  I''  leffii  itmi  \ 

t.li  tnrI  is  Used  !i\   st.itlnn  persniinel  in 

ilif  i'\  lilt  th.it  me,isurement  tn  the 
iiidirei  t  methnd  ni  piiut'r  Is  iie(  essarv 

Ftnlerai  (ilommunications  Commission. 
Mai>iili(r  Komiin  S.il<is. 

,Sr;  li-tilli 

IFRDni     nil    I-IM-3  Filed  (i-lli-Od;  H:4'S  ami 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collection(s)  Being  Reviewed  by  the 
Federal  Communications  Commission, 
Comments  Requested 

Il 7.  jniMi 

SUMMARY:  The  l-'ederal  f 'ommiinicatinris 

I  lunmissiiin   .is  part  of  its  i  onlinuin;^ 
I'ttnrt  In  reiiiii  1'  p,iper\Mirk  liiirilen 

lll\  iti's  till'  i^eiii'r.ll  pillllli    .111(1  ntlier 
I  I'der.ll  .iL;i'ni  les  tl  1  t.ike  this 
'  ippiil1uilll\   llll  lUnmelit  nil  the 

Inllnuini;  iiitnrmation  i  oUection.  as 
reijuirt'd  t)\  ttie  I'.qiervsiirk  Keilui  tion 
Ai  t  111  11)1)-.    I'ubhi   I„ju   104-1  1    .\ii 
.li;eii(  \    iu,i\    lint  I  niidui  t  ni   spniisnr  ,i 
I  ollei  tinn  nt  llltnrm.it  lull  unless  ll 

displ,i\  s  ,1  1  iirrentK  v.ilid  i  nut  ml 

niimbei     \n  Jiersiili  sh,|ll  be  sllb|e(  t  to 


am  penaltN  for  failing  tn  i  ompKwith 
.1  I  oIliM  tion  nl  mfnrm.itinii  sublet  t  lo  tlie 
P.iperwnrk  Kediu  tmn  Ai  t  (I'RAI  tliat 
lines  lint  iiisp|,i\  ,i  v.ihd  (  oi>trol  numtier 
(  I  immeiits  are  recpiested  I  niK  eriiiim  (i  I 
w  hi'tluT  the  propiiscd  inllec  tmn  nf 
mfncm.itinn  is  nei  essar\'  fnr  the  iirniiei 
pt'rfnrni.iiK  e  nf  the  fiiiu  tions  of  the 
(  nmmissmn.  ini  luding  whether  the 
intorm.itmn  sliall  have  prac  tic:al  utilit\ . 
(bl  the  ai  c  ur,i(  \  of  the  ('ommission's 
buriien  estimate.  ((  )  wa\  s  to  eiihant.e 
tlie  qualit\ ,  utility,  and  iTarity  of  the 
information  rnllected;  and  (dl  wa\s  to 
minimize  thi'  burden  of  the  i  ollei  turn  of 
information  on  the  resjxmdents, 
including  the  use  nf  automated 
(  olloction  techniques  or  other  forms  of 
information  lech  no  lot;  v 
DATES:  Written  (  omments  stioiild  lie 
submitted  on  or  before  August  14.  2{)()(). 
If  \  ou  .inticipate  that  \ciu  will  be 
sutimittint;  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  bv  this  notice,  vou  should 
advisp  the  contact  listed  below  as  soon 
as  possible 

ADDRESSES:  Direct  all  comments  to  Les 
Smith.  Federal  Ounmunications 
(.ommission.  44,t  12th  Street.  SW  . 
Room  1-AH()4.  Washington.  DC  20r)54 
or  via  thi'  Internet  to  lesmithi&'ft  (.  gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  c ollections  ciint.ict  l.es 
Smith  at  (2021  418-0217  or  via  the 
Internet  at  losinith@fcc  gov. 
SUPPLEMENTARY  INFORMATION: 

OMB  i'.onti'ol  Sumln-r  :H)[1(M)(.07 

Titlf  Kates  for  Basic  Service  Tiers  and 
enable  I'logramming  Tiers-Section 
7f).t)22. 

Form  Siiinhfi   n'a 

Tvpr  lit  Ih-vifW    Kxtension  oi  ,i 
(  urrentU  ,ippro\ed  <  ollee  tion. 

/iVs/K;;u/enN   Business  or  other  tor- 
profit  .Old  State,  Lni  ,il  nr  Tribal 
tinverninent 

Sunilx'i  nl  l{t's[)i>n(ifr)ts-  2.27.T, 

F'itinuilfd  Timi'  Per  Hcsponsr  \'aries. 

Total  Annual  Burdru  4.1,50  hours. 

Total  Annual  (^osts  S.iOO. 

S'cfds  and  f  \es  The  information  is 
ust'd  b\  ( inmmissinn  staff  to  ensure  th.it 
iju.ilified  small  s\slems  have  addition. ll 
incenti\es  to  add  c  hannels  and  that 
small  svstems  .ire  able  to  rtH:over  costs 
tor  headend  upgrades  v\hen  doing  so 

OMB  Control  S'unibiT:  .30tiO-0.=j()l. 

Title  .Assumption  of  lurisdiction  b\ 
the  fiommission 

Form  Sunibfr  n/a. 

Tvpt'  ol  Bfvirw:  E.xtension  of  a 
c  urrenth  approved  coll<M;tion 

Ri'spondfiUs   State.  Local  or  Tribal 
Cio\'ernment. 

Sumbfr  of  Hespondents  ,tO, 

Fstiiiuitpd  Tune  Per  Response:  8 
hours. 
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Total  Annual  Burden:  400  hours. 

Total  Annual  Costs:  Si  .000. 

S'eeds  and  Uses:  The  information 
collection  requirements  reported  under 
this  control  number  are  used  by 
Commission  staff  to  identify  situations 
where  it  should  exercise  jurisdiction 
over  basic  service  and  equipment  rates 
in  place  of  a  local  franchising  authority. 

OMB  Control  Mumber:  3060-0700. 

Title:  Open  Video  Systems  Provisions 

Form  Xumber:  FCC  1275. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit  and  State,  Local  or  Tribal 
Government. 

Number  of  Respondents:  708. 

Estimated  Time  Per  Response:  Varies. 

Total  Annual  Burden:  3,910  hours. 

Total  Annual  Costs:  S9,000. 

Needs  and  Uses:  Section  302  of  the 
Telecommunications  Act  of  1996 
provides  for  specific  entry  options  for 
entities  wishing  to  enter  the  video 
programming  marketplace,  one  option 
being  to  provide  cable  service  over  an 
"Open  Video  System"  ("OVS").  On 
April  15.  1997,  the  Commission  released 
a  Fourth  Report  and  Order,  FCC  97-130. 
which  clarified  various  OVS  rules  and 
modified  certain  OVS  filing  procedures. 

OMB  Control  Number:  3060-0565. 

Title:  Commission  Review  of 
Franchising  Authority  Decisions  on 
Rates  for  the  Basic  Ser\'ice  Tier  and 
Associated  Equipment — Section  76.944. 

Form  Number:  n/a. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit  and  State,  Local  or  Tribal 
Government. 

Number  of  Respondents:  300. 

Estimated  Time  Per  Response:  Varies. 

Total  Annual  Burden:  5,400  hours. 

Total  Annual  Costs:  S340.500. 

Needs  and  Uses:  The  information 
collected  is  reviewed  by  the 
Commission  to  ensure  that  franchising 
authority  decisions  regarding  cable  rates 
are  consistent  with  the  provisions  of  the 
Cable  Television  Consumer  Protection 
and  Competition  Act  of  1992  and  the 
Commission's  rules  regarding  cable  rate 
regulation.  Commission  review  of 
appeals  is  necessary  to  ensure 
uniformity  of  interpretation  of  federal 
guidelines. 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secrf!tar\\ 

[FR  Dor:.  00-1487.5  Filed  6-12-00;  8:45  am] 

BILUNG  CODE  6712-01-U 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisitions  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  181  7(j))  and 
§  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  offices  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated*  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  June  27, 
2000. 

A.  Federal  Reserve  Bank  of  San 
Francisco  (Maria  Villanueva,  Consumer 
Regulation  Group)  101  Market  Street. 
San  Francisco,  California  94105-1579: 

1 .  Thomas  W.  Healy,  Olympia. 
Washington;  Ned  D.  Williams,  Gig 
Harbor,  Washington;  Ronald  W. 
Pemberton,  Lakewood,  Washington; 
lames  D.  Marchetti,  Gig  Harbor. 
Washington;  Charles  H.  Kester, 
Bellevue,  Washinton;  Robert  H.  Pearson. 
Gig  Harbor.  Washington;  Carole  J. 
Axtell,  Puyallup,  Washington;  Timothy 
A.  Williams,  Tacoma,  Washington;  to 
acquire  voting  shares  of  Pierce  County 
Bancorp,  Tacoma,  Washington,  and 
thereby  indirectly  acquire  voting  shares 
of  Pierce  Commercial  Bank,  Tacoma, 
Washington. 

Board  of  Governors  of  the  Federal  Reserve 
System,  lune  7.  2000. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board 
|FR  Doc.  00-14848  Filed  R-12-00;  8:45  am] 

BILLING  CODE  6210-01-P 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Companv 
Act  of  1956  (12  U.S.C.  1841  ef  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 


banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Resene  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)),  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States, 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  ww^'. ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  July  7.  2000. 

A,  Federal  Reserve  Bank  of 
Richmond  (A.  Linwood  Gill  III.  Vice 
President)  701  East  Byrd  Street. 
Richmond,  Virginia  23261-4528: 

1.  Peoples  Financial  Group.  Inc..  ha. 
South  Carolina;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  The 
Peoples  Bank.  Iva.  South  Carolina. 

B.  Federal  Reser\'e  Bank  of  Atlanta 
(Lois  Berthaume.  Vice  President)  104 
Marietta  Street.  N.W.,  Atlanta.  Georgia 
30303-2713: 

1.  Regions  Financial  Corporation. 
Birmingham.  Alabama:  to  merge  with 
First  National  Bancshares  of  Louisiana. 
Inc.,  Alexandria.  Louisiana,  and  thereby 
indirectly  acquire  Security  First 
National  Bank.  Alexandria,  Louisiana. 

2.  Regions  Financial  Corporation. 
Birmingham,  Alabama;  to  merge  with 
East  Coast  Bank  Corporation.  Ormond 
Beach,  Florida,  and  thereby  indirectly 
acquire  Bank  at  Ormond  By-the-Sea. 
Ormond  Beach.  Florida. 

C.  Federal  Reserve  Bank  of  Chicago 

(Phillip  Jackson.  Applications  Officer) 
230  South  LaSalle  Street.  Chicago. 
Illinois  60690-1414: 

1.  IBT Bancorp.  Inc..  Mt.  Pleasant. 
Michigan;  to  merge  with  FSB  Bancorp, 
Inc,  Breckenridge  Michigan,  and  thereby 
indirectly  acquire  Farmers  State  Bank  of 
Breckenridge,  Breckenridge.  Michigan. 

D,  Federal  Reserve  Bank  of 
Minneapolis  (Jo Anne  F.  Lewellen. 
Assistant  Vice  President)  90  Hennepin 
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System.  Iiinc  7.  2(100 
Robert  deV.  Frit-rson, 
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BILLING  CODE  6210-01 -P 


FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposals  To  Engage  In 
Permissible  Nonbanking  Activities  or 
To  Acquire  Companies  That  Are 
Engaged  In  Permissible  Nonl>anklng 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Conipanv  .\i  t  {\2  I)  S C 
1H4;0  (BHC  A(  t)  .md  Ke>;tdation  Y.  (12 
C;FK  part  22.5)  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  ( i)in()anv.  ini  hiding  the 
companies  listed  below,  that  eng<iges 
either  dire(  ti\  or  through  a  subsidiary  or 
other  compain  .  in  a  nonbanking  a(  tivit\ 
that  IS  listed  in  «}  225. 2H  of  K.-gulation  Y 
{12  CFR  22.')  2K)  or  that  the  Board  has 
deterinined  h\  Order  to  be  <  loseK 
related  to  hanking  and  permissible  for 
bank  holding  (lunparnes   I'niess 
otherwise  noted,  these  ai  tivities  will  be 
conducted  throughout  the  I'nited  .States. 

Fach  notice  is  available  for  inspe(  lion 
at  the  Federal  Reserve  Bank  indicated 
The  notice  also  will  be  av.nl.ible  for 
inspe(  tion  lit  the  offii cs  of  the  Board  of 
CJovernors   hiterested  persons  niav 
express  tfieir  views  in  writing  on  the 
question  whether  th(>  [iroposal  ( (implies 
with  the  stand. irds  of  s<'(  tion  4  of  the 
BH(!  Act.  Additional  information  on  all 
bank  holding  comp.inies  mav  be 
obtained  from  the  National  information 
Center  website  <it  www  ffi<'(..gov/ni(  / 

Unless  otherwise  noted,  i  iiiiirneiits 
regarding  the  applications  must  be 
received  .it  the  Reserve  B.ink  indic  .ited 
or  the  o(fi(  es  of  the  Board  ot  (iovernors 
not  later  than  June  27.  2000. 

A   Federal  Reserve  Bank  of  San 
Francisco  (Mari.i  V'ill.inuev.i.  Consumer 
Regul.ition  Clroup)  101  Market  Street. 
San  Francisco,  (iaiifornia  U410.5-1579. 

1    Pirrrt'  lUnintv  Hdritorf),  Tacoma, 
VV.ishington.  to  a<  ipiire  ()i\inpi( 
Fcputies  (Corporation.  l'u\alliip. 
Washington,  .mil  therebv  engage  in 
making  residenti.d  and  construilion 
loans  <ind  other  related  at  tivities  related 
to  the  extension  of  credit,  [lursu.int  to 


*)t)  225  2H|h)(ll  and  |b)(2)  of  Regulation 

Ho.ird  of  (icivernors  of  the  Federal  Reser\'e 
s\sleiii    lune  7    JOOO 
Kolierl  deV.  Frierson, 
Assnnatf  Spcrftary  ot  the  Board 
II  R  !)<»     (MI-14H4'  Filed  t>-12-<IO.  H  45  ami 
BILLING  CODE  6210-01 -«> 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Delegation  of  Authority 

Notice  is  herebv  given  that  I  have 
delegated  to  the  Administrator.  Health 
Resources  and  Services  Administration 
(URSA),  all  authorities  vested  in  the 
Secretarv  of  Health  and  Human  Services 
under  Part  D.  Title  III  of  the  PHS  Act. 
Subpart  IX — .Support  of  Graduate 
Medn.al  Education  Programs,  as 
amended   This  delegation  excludes  the 
.nithoritv  to  issue  regulations  and  to 
subnut  reports  to  (Congress  This 
authoritv  may  be  redelegated 

In  addition.  I  her»'bv  ratif\'  anv  actions 
t.iken  bv  the  Administrator  or  other 
URSA  officials  which  involved  exert  ise 
of  this  authoritv  prior  to  the  effective 
date  of  this  delegation 

This  delegation  is  effective  upon  iiatt> 
of  signature 

D.itril    jiinr  J   201111 
Donna  K.  Shalala. 

IFKD.M    111)   MHiij  I  il...!  t.    ij  nil,  H  45  ,iml 

BILLING  CODE  4160-1S-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Office  of  Public  Health  and  Science, 
and  National  institutes  of  Health,  Office 
of  the  Director;  Statement  of 
Organization,  Functions,  and 
Delegations  of  Authority 

I'art  A,  Offu  e  of  the  Secretarv-  (OS)  of 
the  Statement  of  Organization. 
Functions,  and  Delegations  of  Authority 
for  the  Department  of  Health  and 
Human  .ServK  es  (DHHS).  Chapter  AC, 
Office  of  Puhli(  Health  and  Science 
(OPHS).  the  Immediate  Office  (ACA)  as 
last  amended  at  tS2  FR  50(W-10.  dated 
Februarv  .t.  1997;  and  Part  N.  the 
National  Institutes  of  Health.  Office  of 
the  Director  (NA).  Offic:e  of  F.xtramural 
Research  (NA.3).  Office  for  Protection 
from  Research  Risks,  as  last  amended  at 
65  FR  11792,  March  6.  2000,  are  being 


amended  to  reflect  the  transfer  of  the 
human  research  protection  functions 
from  the  NIH  to  the  newlv  established 
Office  for  Human  Researc;h  Protections 
(OHRP),  OPHS.  within  the  OS.  The 
OHRP  will  be  headed  by  a  Director  who 
will  report  to  the  .-Sssistant  Secretarv  for 
Health 

The  changes  are  as  follows: 

I.  Under  F'art  N.  National  Institutes  of 
Health.  Chapter  NA.  Office  of  Director. 
Office  of  Extramural  Research  (NA3). 
make  the  following  changes: 

A.  [Delete  the  "Office  of  Extramural 
Research  (NA3)"  in  its  entirety  and 
replace  with  the  following: 

Office  of  Extramural  Research 
(NA3)— (1)  Acts  on  behalf  of  the  NIH 
Director  to  provide  guidance  to  the 
research  institutes  on  the  development 
and  management  of  extramural  (grant 
and  cooperative  agreement)  research 
and  training  programs:  (2)  advises  the 
NIH  Director  and  staff  on  issues  relating 
to  extramural  research  activities;  and  (3) 
(jversees  the  proper  care  and  use  of 
laboratorv'  animals  on  behalf  of  the 
entire  U.S.  Public  Health  Service. 

B.  Delete  the  "Office  for  Protection 
from  Research  Risks  (NA33)"  in  its 
entirety 

II  Under  Pari  A.  Chapter  AC.  Office 
of  Public  Health  and  .Science,  make  the 
following  changes: 

A   Delete  .Section  AC.  10  Organization 
in  its  entirety  and  replace  with  the 
following: 

.Sec:tion  AC.  10  Organization.  The 
Office  of  Public  Health  and  Science 
(AC)  is  under  the  direction  of  the 
Assistant  Secretary  for  Health  and 
consists  of  the  following  c:omp()nents: 

A.  Immediate  Office  (ACA) 

B   Office  on  Women's  Health  (ACB) 

C.  Office  of  Minority  Health  (ACC) 

D.  Office  of  the  President's  Council  on 
Phvsical  Fitness  and  Sports  (ACE) 

E.  Office  of  Research  Integrity  (ACF) 

F.  Office  of  Population  Affairs  (ACQ) 
C;  office  of  International  and  Refugee 

Health  (ACH) 
H.  Office  of  HIV/AIDS  Policy  (ACI) 
I  Office  of  Emergency  Preparedness 

(ACK) 
I.  Offic:e  of  Disease  Prevention  and 

Health  Promotion  (ACL) 
K.  (Jffice  of  the  Surgeon  General  (ACM) 
L.  (3ffice  for  Human  Research 

Protections  (AC.N) 

B.  Amend  Chapter  AC. 20  Functions, 
paragraph  A.  "Office  of  Public  Health 
and  Science.  "  paragraph  titled.  "The 
Immediate  Office  (ACA)  "  by  adding  the 
following  new  clause: 

(m)  Responsible  for  overseeing  human 
research  subjects  protections  functions 
and  related  functions  where  research 
involves  the  use  of  human  subjects. 
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C.  Under  Section  AC. 20  Functions, 
add  paragraph  "L.  Office  for  Human 
Research  Protections  (ACN),  "  to  read  as 
follows: 

L.  Office  for  Human  Research 
Protections  (ACN) — The  Office  for 
Human  Research  Protections  (OHRP) 
fulfills  responsibilities  set  forth  in  the 
Public  Health  Service  Act.  These 
include:  (1)  Developing  and  monitoring 
as  well  as  exercising  compliance 
oversight  relative  to  HHS  Regulations 
for  the  protection  of  human  subjects  in 
research  conducted  or  supported  by  any 
component  of  the  Department  of  Health 
and  Human  Services;  (2)  coordinating 
appropriate  HHS  regulations,  policies, 
and  procedures  both  within  HHS  and  in 
coordination  with  other  Departments 
and  Agencies  in  the  Federal 
Government:  (3)  establishing  criteria  for 
and  negotiation  of  Assurances  of 
Compliance  with  institutions  engaged  in 
HHS-conducted  or — supported  research 
involving  human  subjects;  (4) 
conducting  programs  of  clarification 
and  guidance  for  both  the  Federal  and 
non-Federal  sectors  with  respect  to  the 
involvement  of  humans  in  research:  and 
directing  the  development  and 
implementation  of  educational  and 
instructural  programs  and  generating 
educational  resource  materials;  (5) 
evaluating  the  effectiveness  of  HHS 
policies  and  programs  for  the  protection 
of  human  subjects;  (b)  serving  as  liaison 
to  Presidential.  Departmental. 
Congressional,  interagency,  and  non- 
governmental commissions  and  boards 
established  to  examine  ethical  issues  in 
medicine  and  research  and  exercises 
leadership  in  identifying  and  addressing 
such  ethical  fssues;  and  (7)  promoting 
the  development  of  approaches  to 
enhance  and  improve  methods  to  avoid 
unwarranted  risks  to  humans 
participating  as  subjects  in  research 
covered  by  applicable  statutes  and 
regulations. 

1.  Office  of  the  Director  (ACNlj— The 
Office  of  the  Director  reports  to  the 
Assistant  Secretary  for  flealth. 
supervises  and  manages  the 
development  and  promulgation  of 
policies,  procedures,  and  plans  for 
meeting  the  responsibilities  set  forth 
above.  Additionally,  staff  of  this  office 
advise  the  Secretary.  Assistant  Secretarv' 
for  Health  and  other  HHS  officials  on 
ethnical  issues  pertaining  to  medicine 
and  biomedical  and  behavioral  research, 
including  ail  issues  relative  to  the 
implementation  of  HHS  Regulations  for 
the  Protection  of  Human  Subjects. 
Directs  the  development, 
implementation,  and  compliance 
oversight  activities  for  HHS  Regulations 
and  for  the  Protection  of  Human 
Subjects:  exercises  oversight  and 


negotiates  Assurances  of  Compliance  in 

all  areas  of  human  subject  research; 
maintains  liaison  and  coordinates 
policy  implementation  with 
components  throughout  HHS  that 
conduct  or  support  research  involving 
human  subjects;  and  directs  the 
development  and  implement  of 
educational  and  instructional  programs 
and  generates  resource  materials 
relating  to  the  responsibilities  of  the 
research  community  for  the  protection 
of  human  subjects. 

2.  Division  of  Policy  and  Assurance 
(ACN  2) — (1)  Negotiates  Assurances  of 
Compliance  with  research  entities:  (2) 
provides  liaison,  guidance,  and 
regulatory'  interpretation  to  research 
entities,  investigators.  Federal  officials, 
and  the  public:  (3)  maintains  existing 
assurance  mechanisms;  and  (4)  develops 
and  implements  new  procedures  to 
ensure  that  HHS  human  subjects 
protection  regulations  are  appropriately 
and  effectively  applied  to  the  changing 
needs  of  the  research  community. 

3.  Division  of  Compliance  Oversight 
(ACN  3) — (1)  Conducts  inquiries  and 
investigations  into  alleged 
noncompliance  with  HHS  Regulations 
for  Protection  of  Human  Subjects;  (2) 
prepares  inquiry-  and  investigative 
reports;  (3)  recommends  remedial  or 
corrective  action  as  necessary  to  agency 
or  Department  officials  as  appropriate; 
and  (4)  conducts  a  program  of  oversight 
of  awardee  institution  implementation 
of  HHS  Regulations  for  the  Protection  of 
Human  Subjects. 

4.  Division  of  Education  and 
Development  (ACN  4) — (1)  Produces 
and  coordinates  conferences  and 
workshops  focusing  on  issues  in  human 
subjects  protection;  (2)  promotes 
cooperative  education  and  development 
efforts  among  external  groups  and 
consortia  to  improve  human  subjects 
protections  and  related  processes:  (3) 
promptly  responds  to  requests  for 
clarification  and  guidance  regarding 
ethnical  issues  in  biomedical  and 
behavioral  research  involving  human 
subjects;  (4)  provides  technical 
assistance  to  institutions  engaged  in 
HHS-conducted  or  -sponsored  research 
involving  human  subjects;  and.  (5) 
maintains,  promulgates,  and  updates 
educational  and  institutional  review- 
guidance  materials. 

D.  Continuation  of  Policy:  Except  as 
inconsistent  with  this  reorganization,  all 
statements  of  policy  and  interpretations 
with  respect  to  the  National  Institutes  of 
Health  and  the  Office  of  the  Secretary 
heretofore  issued  and  in  effect  prior  to 
this  reorganization  are  continued  in  full 
force  and  effect. 

E.  Delegation  of  Authority:  All 
delegations  and  redelegations  of 


authority  made  officials  and  employees 
of  affected  organizational  components 
will  continue  in  them  or  their 
successors  pending  further  redelegation. 
provided  they  are  consistent  with  this 
reorganization. 

F.  Funds.  Personnel,  and  Equipment: 
Transfer  or  organizations  and  functions 
affected  by  this  reorganization  shall  be 
accompanied  bv  direct  and  support 
funds,  positions,  personnel,  records, 
equipment,  supplies  and  other 
resources. 

G.  Effective  Date:  The  effective  date  of 
this  reorganization  is  lune  18.  2000. 

Donna  E.  Shalala, 

St'rrt'tar\\ 

IFR  Do(  .  00-14803  Filed  (>-12-00:  «  45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention  and  Agency  for  Toxic 
Substances  and  Disease  Registry 

[Program  Announcement  00075] 

Announcement  of  a  Cooperative 
Agreement  WAIth  the  Association  of 
American  Medical  Colleges  (AAMC)  To 
Strengthen  the  Collaboration  Between 
the  Disciplines  of  Medicine  and  Public 
Health;  Notice  of  Availability  of  Funds 

A.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  and  the  Agency  for 
Toxic  Substances  and  Disease  Registry 
(ATSDR)  announce  the  availability  of 
fiscal  year  (FY)  2000  funds  for  a 
cooperative  agreement  with  the 
Association  of  American  Medical 
Colleges  (AAMC).  CDC  and  ATSDR 
(hereinafter  referred  to  as  CDC)  are 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  "Healthy  People  2010".  a 
national  activity  to  reduce  morbidity 
and  mortality  and  improve  the  quality 
of  life.  This  announcement  is  related  to 
all  "Healthy  People  2010"  focus  areas. 

The  purpose  of  the  program  is  to  help 
strengthen  the  collaborations  betw-ecn 
the  disciplines  of  medicine  and  public 
health.  Medicine  and  public  health  are 
two  interdependent  disciplines  that 
diverged  in  practice  and  training  during 
the  last  century;  however,  new-  efforts 
have  been  initiated  to  increase  and  to 
improve  their  collaborative  activities  in 
the  new-  century.  In  light  of  the  changing 
health  care  system  and  the  evolving 
challenges  to  public  health,  future 
physicians  need  a  better  understanding 
of  public  health.  This  program  will 
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strut'  to  tr.iiii  the  mcdu  al  (  ummmiit^ 
nil  ihf  ii('»'<is  of  puhlu   health  issufs 

B.  Eligible  Applicant 

Assisfdiii  >■  will  lit"  [)rovi(if(l  oiilv  to 
thi!  Anso(  i.itioii  of  AmtTuan  MtMlu.il 
(lolh'^cs  |AAM(i|   No  other  .i[)pli(  atioiis 
.ire  solii.itt'd   AANK;  is  unii(|ui'l\ 
iliialifit'd  to  he  the  rt'(  i[)it>nt 
or^anizdtion  fur  the  followinj^  rnasons 

1    The  AAMCi's  mission  is  to  improve 
thi!  health  of  the  fnihli(  hv  eiihaiK  ing 
the  effertiveness  of  academic  medicine 
through  tMliicatiiig  the  ph\sicidn  and 
medical  sciontist  workforce,  discover) n>^ 
new  medi(  al  knowledge,  developing 
innovative  teihnolonies  for  prevention, 
diagnosis  and  treatment  of  disease,  and 
providing  health  care  services  in  an 
academic:  settin^^  AAMCl's  principal 
purpose  is  to  promote  and  improve  the 
education  and  trainln^  of  professional 
medical  practitioners.  AAMC!  has  the 
re(iuisitf'  institutional  knowledge  of  the 
needs  of  the  schools  of  medicine 
AAMCl  conducts  periodic  assessments 
of  the-  status  and  needs  of  their  member 
organizations,  includin^^  medical 
schools  an<l  acadeniK   medu  al  centers 

2.  AAVKl.  a  non-profit  association. 
represents  ,ill  the  12,'i  schools  of 
allopathic  mt^iicine  in  the  I'nited  States 
that  are  accredited  bv  the  Liaison 
(lomrniftee  on  Medical  Kducation   These 
schools  represent  the  primarv 
educational  svstem  that  provides  the 
Nation's  phvsicians  with  their 
undergraduate  medical  education 

;J    \Vith  the  active  participation  of  llie 
deans  of  the  medical  s(  hools.  the  AAMC 
is  the  onlv  orHani/.ation  that  {tin 
comprehensively  affect  the  development 
and  iinplementaticm  of  improved 
disease  prevention  .ind  health 
promotion  inrric  ula  in  all  accredited 
schools  of  medicine,  and  provide 
opportunities  for  students,  f.u.ultN .  and 
researchers  to  incorporate  the 
perspectives  of  public  health,  and 
dis»-ase  prevention  and  healtfi 
promotion 

4   AAM(  i  provides  leadership  both 
nationally  and  internationallv  m  an 
effort  to  ac  hieve  ex(  elleili  e  in 
under^niduate  medu  al  educ.ition 
Through  Its  Divisions  of  Hiomedical  and 
Health  .Sciences  Kese.in  h.  (!ommunit\ 
,u\d  Minority  proi>rams   and  Medu  .il 
Kducation.  as  well  ,is  its  partu  ipation  iii 
the  Liaison  Committee  on  ( irridii.ite 
Medical  Kducation,  AAMC  is  well 
positioned  to  address  ,ind  resolve  issues 
that  promote  .tnd  supjiort 
implementation  of  training  str,itei;ies 

F)   AAMC  has  attained  .i  prominent 
position  ainems  national  health 
professional  assoc  lations   .XAMC 
currently  sponsors  national  meetin^js 
desi>^ned  spef:ifi(  .ilK  for  the  faculty  of 


medu  al  s(  hools  ,ind  academu   medical 
I  enters,  to  address  t  (intemporar\'  issues 
in  medu  dl  education  aiKi  research. 

fS.  AAMC  member  or^anizatums  also 
include  doidemic:  medical  c:en{ers  (that 
house  the  majority  of  the  medH:al 
resident  y  (ironrams — graduate  medical 
educ:ation),  ac:ademic  dnd  professional 
societies  (representing  7S.()ti()  faculty 
membc'rs),  medical  student 
representatnes,  and  resident 
representatives 

7.  AAMC;  provides  unique 
opportunities  for  medical  and  public 
health  academic  lans.  practiticmers,  and 
researc  hers  to  share  their  pxperienc:e 
and  expertise;  to  facilitate  incorporatujn 
of  the  theoretic^dl  and  practical 
[)erspec:tives  of  public  health  into 
(  iirricula  for  teaching  prevention,  ht^alth 
promotion,  and  preventive  medicine; 
,ind  to  stimulate  participation  by 
medicdl  institutions  in  prevention 
research. 

Nole:  riilili!   \..i\\  lO-l-h.'i  st,it.'s  ih.it  .in 
'irxiiiii/.ition  ili'si  ntn'tl  in  set  inui  'lOlli  |H)  nf 
111."  Inli-rn.il  Kfv.-nu."  C:inl«  ol  WiHh  ihat 
•■iiKH^es  in  l(it)hving  activities  is  not  eligitiif 
111  ri'i  iMvc  Kudera!  fiiiuis  i  onstitutinij  an 
.tw.irii.  ){r.nit.  i  onpcrative  .igreement. 
I  iititract.  Iii.in   nr  ,iiu  nthiT  tnrni  nl  Hnani  i,il 

.ISSlsl.lIll   t' 

C.  Availability  of  Funds 

Approximately  5.^00,000  is  available 
in  FY  2t)()()  to  fund  this  award   It  is 
antic:ipated  that  the  award  will  begin  on 
or  before  September  30.  2000.  and  will 
be  made  for  a  12-month  budget  period 
withm  a  pro|ec;t  period  of  up  to  fi\p 
ye.irs   Funding  estimates  may  change 

Continuation  awards  within  an 
approved  pniiec:t  perioci  will  be  made 
on  the  basis  of  satisfactory  progress  as 
evidenced  b\  required  reports  and  the 
availability  of  funds. 

D.  Where  To  Obtain  Additional 
Information 

F''or  business  management  assi.stance, 
I  ontact   luanita  D  Crovvder.  Grants 
M.inagement  Spec  ialist.  (".rants 
Management  HraiK  h.  F'roc  urement  and 
C;r<ints  ( )ffi(  e.  ( ienters  for  Disease 
Control  and  Prevention.  2920 
Mrandvwine  Road.  Room  3000,  Atlanta. 
Ceorgia  3()341-414().  Telephone   (770) 
4HH-2734,  K-mail  address 
|dd2»!i(  (1(  gov 

For  you  assistani  e  with  forms,  please 
refer  tu  the  following  internet  site:  The 
CDC  Internet  home  page  is  http:// 
www cdc  gov 

For  a  program  tec:hnic;al  assistance, 
contact.  Rika  Maeshiro.  Senior 
Preventive  Medicine  Advisor.  Public 
Health  Practice  Program  Office 
(PHPPO).  Centers  for  Disease  Control 
and  Prevention.  4770  Buford  Hwv.  (K- 


3H),  Atlanta,  Georgia  30341-3724, 
Telephone:  (770)  488-2508,  K-mail 
address:  rmaeshiro@cdc.gov. 

Henry  S.  CasseW.  III. 

A(  f;/i^'  Dirri  tar.  Prix  urrnifnt  aiui  (ininls 
Offici'.  CentiTy  for  Disrasr  Control  and 
Pnvi-ntion  iCDCl 

IFKDoi    (H>-14HH  hil.^i  (>-U-Ol).  H.4,'>  anil 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Canters  for  Disease  Control  and 
Prevention 

[Program  Announcement  00079] 

Association  of  State  and  Territorial 
Directors  of  Health  Promotion  and 
Public  Health  Education 
(ASTDHPPHE);  Notice  of  Availability  of 
Funds 

A.  Purpose 

The  Clenters  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  fiscal  year  (FY)  2000 
funds  for  a  cooperative  agreement  with 
the  Association  of  State  and  Territorial 
Directors  of  Health  Promotion  and 
Public  Health  Kducation  (ASTDHPPHK), 
an  affiliate  of  the  Association  of  State 
and  Territorial  Health  Officials 
(ASTHO). 

CDC  is  committed  to  achieving  the 
health  promotion  and  disease 
prevention  objectives  of  "Healthy 
People  2010  "  a  national  activity  to 
reduce  morbidity  and  mortality  and 
improve  the  quality  of  life.  For  the 
conference  copy  of  "Healthy  People 
2010, ■■  reset  the  internet  site:  <HTTP:// 
www,  health. gov /heal  thy  peoplo. 

This  announcement  is  related  to  the 
foc;us  areas  of  Physical  Activity  and 
Fitness,  Nutrition.  Tobacco  Use. 
Kducation  and  Community-Based 
Programs.  Oral  Health.  Arthritis.  Canc;er, 
Diabetes,  Disability  Conditions,  and 
Heart  Disease  and  Stroke. 

The  purpose  of  this  cooperative 
agreement  is  to  address  the  training, 
resean;h,  and  program  implementation 
needs  required  to  build  health 
promotion  and  public  health  education 
c  apacitv  at  the  State  and  territorial  level. 

This  will  include  strategic  planning 
for  the  Association  to  strengthen  the 
infrastructure  for  assessment  of 
constituent  needs  to  build  health 
education  capacity  at  the  state  and 
territorial  level;  coordinating  the  annual 
National  Conference  on  Health 
Education  and  Health  Promotion; 
strengthening  collaborations  with 
national  and  international  level 
partners;  developing  practice  to  research 
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demonstration  activities;  developing 
continuing  education  and  distance- 
based  training;  and  developing 
leadership  and  training  opportunities. 

B.  Eligible  Applicant 

Assistance  will  be  provided  only  to 
ASTDHPPHE.  No  othw  applicaticms 
will  lie  solicited.  ASTDHPPHE  is  the 
onh  appropriate  and  qualified  agency 
that  c:an  provide  the  services  specified 
under  this  announcemt^nt. 

Eligibdity  is  limited  to  ASTDHPPHE 
because  of  its  unique  relationship  with 
the  Association  of  State  and  Territorial 
Health  Officials  (A.STHO)  and  other 
ASTHO  affiliates.  ASTDHPPHE  is  the 
only  national,  nonprofit  hc;alth 
education  organization  of  whic:h 
program  directors  and  staff  representing 
all  States  and  territories  are  members. 
As  such,  it  is  uniquely  c;apable,  and 
organized  specifically  to  serve  as  a 
leader  and  a  conferee  oi  activities 
relative  to  .State  Health  education 
programs.  ASTHO  represents  the  chief 
public  health  official  of  each  State  and 
territory.  Through  its  own  membership. 
ASTHO  has  developed  unique 
knowledge  and  understanding  of  the 
needs  and  operations  of  State  Health 
agencies. 

ASTDHPPHE  is  the  only  affiliate 
whose  primary  mission  is  to  promote 
health  education  and  h(^alth  promotion 
as  corf!  disc:iplines  of  public  health 
practic:«!  and  to  advocate  for  quality 
health  education  and  health  promotion 
programs  and  strategies  to  address  the 
nation's  leading  health  problems. 
ASTDHPPHE  has  ser\-ed  as  a  health 
education  and  health  promotion  policy 
development  and  capacity  building 
organization  since  1946.  and  over  the 
years  it  has  strengthened  public  health 
education  goals  and  objectives.  The 
membership  is  uniquely  diyers(3  and  its 
members,  who  provide  major  leadership 
to  State  and  Territorial  categorical 
health  areas,  have  strengthened  health 
education  and  health  promotion 
programs  nationwide.  ASTDHPPHE  also 
provides  consultation  and  technical 
assistance  to  numerous  agencies  and  has 
liaison  relationships  with  manv'  national 
organizations.  In  this  way.  the 
Association  is  deeply  involved  in  health 
education  and  health  promotion 
program  development  and  evaluation 
efforts  that  are  conducted  nationally. 

In  collaboration  with  otJier  national 
organizations,  the  associatiim 
accomplishes  its  mission  by 
disseminating  information  on  state-of- 
the-art  health  education  and  health 
promotion  policies  and  strategies.  The 
assoc. iaticm  has  the  established 
relationships  and  expertise  necessary  to 
carry-out  this  cooperative  agreement. 


The  unique  information  exchange 
among  the  ASTDHPPHE  members  and 
expert  program  knowledge  provide  it 
with  special  c:redibility  with  national, 
private,  and  voluntary  agencies.  In 
addition,  for  the  last  16  years 
ASTDHPPHE  has  worked  with  National 
Center  for  Chronic  Disease  Prevention 
and  Health  Promotion  in  co-sponsoring 
the  annual  Hi^alth  education  and  Health 
promotion  conference.  Although  other 
organizations  may  possess  some  of  these 
dbiliticis  and 'or  perform  some  of  these 
roles,  no  other  organization  has 
ASTDHPPHE's  unique  characteristics. 
ASTDPPHE  is  comprised  of  State  health 
promotion/health  education  prvjgram 
directors,  who  are  necessary  to 
effectively  carry  out  the  activities 
tmtailed  in  this  program. 

Note:  Fuhlu   l,;iw  104-<i5  stati.--  th.it  ,ui 
organiziition  dcsi  ribcd  in  sulci  li^n  ")()l(i  i(4l 
(if  the  Interniil  Krvi'iuie  (iude  nf  UJ8f)  that 
engages  in  lobbv  ing  aitu  ities  is  not  eligible 
Irj  receive  Federal  funds  (onstituliiig  an 
avv.ird.  grant,  i  ooperative  agreement, 
I  'intrai  1.  loan,  or  an\  other  inrm. 

C.  Availability  of  Funds 

Approximately  .S735.000  is  available 
in  FY  2000  to  fund  this  award.  It  is 
expected  that  the  award  will  begin  on  or 
about  September  30.  2000.  and  will  be 
for  a  12-month  budget  period  within  a 
project  period  of  up  to  five  years.  This 
funding  estimate  may  change. 
Continuation  awards  within  an 
approved  project  period  will  be  made 
on  the  basis  of  satisfactory  progress  as 
evidenced  by  required  reports  iind 
availability  of  funds. 

D.  Where  To  Obtain  Additional 
Information 

This  and  other  CDC  announcements 
c:an  be  found  on  the  CDC  home  page 
internet  address:  http://ww\v.cdc:.pov.  If 
you  have  questions  business 
management  technical  assistance  may 
be  obtained  from: 

Barry  Copeland.  Grants  Management 
Specialist.  Grants  Management 
Branch.  Procurement  and  Grants 
Office.  Centers  for  Disease  Control 
and  Prevention,  Room  300,  2920 
Brandvvvine  Road.  Atlanta,  Georgia 
3034L  Telephone:  770/488-2762.  E- 
mail  address:  bjcSOCDC.gov 

For  technical  assistance,  contact: 

John  M.  Koin,  Public  Health  Advisor. 
National  Center  for  Chronic  Disease 
Prevention  and  Health  Promotion. 
Centers  for  Disease  Control  and 
Prevc^nticm  (CDC),  4770  Buford 
Highway  NE,  Mailstop  K-30,  Atlanta, 
GA  30341-3717.  Telephone:  770/488- 
,5427,  E-mail  address:  imk3@cdc.goy 


Di'.ted    [unel,    2000. 
Henry  S.  CasseL  ill. 

Deputy  Director.  Procurement  and  Grants 
Office,.  Center  for  Disease  Control  and 
Prevention  ICDCl 

;|-"R  I)o(  .  00-14828  Filed  (V-U'-OO;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Announcement  00010] 

Asthma  Surveillance  and  Interventions 
in  Hospital  Emergency  Departments; 
Notice  of  Availability  of  Funds 

A.  Purpose 

The  Centers  fur  Disease  Control  and 
Prevention  (CD(^)  announces  the 
availability  of  fiscal  year  (F'i'i  2000 
funds  for  a  i  ooperative  agreement 
program  lor  asthma  surveillance  and 
interventions  in  hospital  emergency 
departments.  CDC  is  committed  to 
achieving  the  health  promotion  and 
disease  prevention  nbjei  tives  of 
■Healthy  People  2010.'  a  national 
activity  to  reduce  morbidity  and 
mortality  and  improve  the  quality  ol 
life.  This  announcement  is  related  \<i  thi 
focus  areas  of  Environmental  Health  and 
Respiratory  Diseases.  For  the  conference 
copy  of  -Healthy  People  2010."  visit  the 
internet  site:  <http:/vvv\v\  health. gov 
healthyp(>ople> 

The  purpose  of  this  program  is  to 
implement  and  evaluate  a  sentinel 
surveillance  system  designed  to  monitor 
trends  in  and  identify  reasons  for 
receiving  asthma  i.;are  in  hospital 
emergency  departments;  and  tu  develop 
and  implement  interventions  to  improve 
asthma  care  and  to  use  the  surveillance 
data  to  ev  aluate  the^e  interventions. 

B.  Eligible  Applicants 

Applications  may  be  submitted  by 
public  and  private  nonprofit 
organizations;  that  is.  universities, 
colleges  and  medical  sthuols  affiliated 
with  non-profit  hospitals  No  other    . 
applicaticms  are  solicited   Universities 
affiliated  with  nonprofit  hospitals  are 
targeted  because  they  hav  e  research 
expertise  and  can  c(jordinate  with 
several  hospitals  emergency 
departments  which  will  identify  asthma 
patients,  enroll  them  in  interventions, 
and  collect  and  analyze  data. 
Universitii^s  are  likely  to  have  existing 
relationships  with  departments  of 
health  and  can  c:oordinate  surveillance 
iUid  intervention  activities. 

Note:  I'liblu  Law  104-+)j  states  that  an 
organization  described  in  sec:tion  .501(i  )(4)  of 
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Ihc  Inlfrii.il  Ki'Vinif  t:oile  iif  IWHh  ih/il 
>Migiig«'s  III  lobbyiiiK  .11  liviliHS  IS  luit  eli^ihlt' 
lo  nviMve  Foderal  funds  c onstitiiliiig  an 
rtW'iird.  grant.  (oopHrativt>  flsffvnunil. 
cDiitriiit.  Iiinn  or  iinv  i>lht>r  form 

C.  .\vailahility  of  Funds 

AppniMin.ili'U  S>li(i  ()()()  is  ,i\  .iil.idir 
in  KV  JllOO  1(1  tmiil  .i|niiii\ini.iti'l\  t\sn 
■  iw.irds    l!  IS  lApiM  tril  tti.il  thf  ,i\iT,i^;i' 
.uv.ird  will  l)t'  ii|(  tn  SJ'iO.dOO  \"'T  M'.ir 
l(ir  .1  thn-i'  \(Mr  ptTnid    It  is  i-vjhm  icii 
ili.it  (lie  .iwards  will  hi-kjiii  mi  or  ahinil 
S.'[)t.Mnli.T   to.  2()()().  ami  will  br  iilkIc 
fur  .1  IJ  iniuitli  hudurt  pcriiKl  within  ,i 
[)rn|c(  t  [lennd  lit  11(1  [n  tliri'i'  M'.irs 
lundinv;  I'stini.itcs  m.iv  i  h.iiiK'' 

(  niitmiiiilioii  .iwanis  w  itlim  .in 
approvfd  prn|»'(  t  pcrind  will  lit-  in.idi' 
nil  till'  h.isis  lit  satisf.K  tiirv  prnnrt'ss  .is 
I'vidt'iicrd  hiv  ri>niiircd  n-pnrls  .ind  ilic 
.n.nl.ibilitv  nf  funds 

/  sf  nt  /■'ihk/s 

The  hiniiji't  sliiiiild  mi  hide  .1  ri'ipii'sl 
tnr  trdM'l  funds  tnr  .i()(irnpri.iti'  ki'\  st.ilt 
tn  p.irtK  ip.ilf  in  the  n-i  ipiciit  pl.innini; 
infctiiiL;  111  Alhint.i 

D.  Program  Requirements 

111  ( (indiirtinj;  .11  tivities  to  .k  hii'\>'  tlu' 
purpost'  lit  this  ( iKipcrafivt'  dyrt'ciutMit, 
tht*  rt'(  ipiciit  will  \)f  rt'spnnsihlf  fur  thf 

,11  tlVltlCS  UIldtT   1     (Kf<  ipirllt  .Xl  tlVltH's) 

.111(1  (;i)(:  will  he  rcspiiiisihlf  tor  tht- 
,i(  ti\itirs  iMidcr  2   ((ilX!  Activities). 

I    Urcipirnt  Ai  ti\  itirs 

.1  (.iill.iliiir.itc  with  Ihf  St.itf  hf.ilth 
di-p.irtnit'lit  cuul  .1  tdt.il  nf  tlin-f  tn  fnur 
I'mtTgtMU  V  dt'partnit'iits  (K[)s|  in 
liH.itmiis  si-rvin^j  divt-rsc  pnpul.itinns 
(('  y  ,  rur.il.  urti.iii  .ind  suliiirbaiil  to  plan 
.111(1  implt'iufiit  sur\('ill,iii(:i'  ,111(1  iiindcl 
mtfrvcntiiins  for  .i.sthiii.i 

ti  F'.irtii  ipalt>  in  a  rwipitmt  meeting  tn 
coordm.itc  survt'ill.iiH  »■  .iiid 
intfirvt-nlioii  ,i(  ti\  itics  ai nws  sites. 

c.  Develop  <in(l  pilot  test  .ill  d.it.i 
(  ollfction  instruments 

d   Develop  model  interventions  to 
reduce  severe  .istlim.i  e\,i(  erli.itioiis  l)V 
improving  care  i'or  ,isthm.i 

e  Analv/e  the  d.it.i  dmi  report 
siirveillani f  findinijs  to  i  oll.ihoratiiii; 
V.Ds.  the  .St.lte  tie.ilth  dep.irtiiieiit  ,iiid 
CDi'..  in.ike  [iresriit.illolls  ,iiid  prep, ire 
written  m.miisi  npts  for  putilic.itious 

f  Kvalu<ile  the  surveillaiu  ('  system 

,inil  the  effei  tlV  eness  of  the 
interventions  to  redm  i'  sevt-rir  asthma 
ex, 11  ertl,ltiniis 

,1   Provide  le(  liiiK  ,il  .issist,in(  I-  in  .ill 
st,l^es  of  the  prn|c(  t 

h    I'', II  ilil.ite  1  ninillUllli  .itli  111 
I  nnrdin.ltlnll  .llllnlie  rei  ipieilts  to 
liuprnv  e  elfli  leiii  \    ii|  ,11  tl\  llles.  ipi,illt\ 


nf  sur\eillan(e  data,  .iiid  effet  tui-ness  nf 
iiitiT\  I'litmns 

I      rlie  (;D(    IKH  w.ll  rexirw  and 
•  ipproM-  the  protoi  ol  initi.ilK'  ,iiid  on  ,it 
le.ist  ,111  ,1111111, il  (i,isis  until  the  resean  li 

pri  i|e(  t  IS  (  nm|)leted 

K.  .\ppli(:ation  (iontent 

I  SI'  the  intorin.ition  in  the  Program 
Ketjuiremeiiis.  ( )ther  Ke(]uirements.  and 

1!\.  .llu.llion  (iriteri,!  sci  tmns  tn  lieselop 
the  .ipplu  .itinii  I  I  intent    Yi  uir 
.ip)illi  .ilinn  will  he  e\  .ill  1,1 1  I'd  on  the 
I  riteri.i  listed,  sn  it  is  impnrt,int  tn 
tnllnw  them  in  l,i\ing  nut  vmir  prngrani 
pi. ill    The  ii,irr<iti\f  should  not  e\(  eed 
Ul  di  mhle  sp,i(  ed  pages,  printed  nn  nne 
side,  with  one  nil  h  m.irgiiis.  ,inii 
uiirediii  ed  (out   The  ,ipplii  ations  must 
he  siitiniitted  iinstapled  .md  unhnund 

.•\ppll(  at  inns  for  the  i  nnpi'r,ltl\  e 

aijreciiu'nts  shmilii  uu  hide: 
/    Kill  ki^raniid  itmi  \rrii 

.1    I  )es(  riptinn  nf  the  number  ol 
.isthni.l  1  ,iscs.  hnspit.lh/illinns.  deaths 

,ind  nr  pre\,ileii(  e  111  the  St,ite 

h    Desi  ri[)tinn  of  how  hospital 
eniergeiii  \  department  surveillanc c  will 
be  used  to  de\('lop  model  interventions 
to  impro\e  medu.il  ,irid  environmental 
in.inagenieni  of  asthma  w  hK;h  (.an  result 
111  de(  riMsed  .isthma  exdierbations. 

I    D(  si  ription  of  the  applicants 
(  oll,if)orations  with  otht^r  hospitals. 
hospit,il  emergencv  departments,  health 
departments  and  organizations  in 
conducting  research  or  surveillance  or 
(ievelo[)ing  interventions  to  reduce 
morbidity  or  mort.ilitN 

d   Description  of  collaborating 
hospital  emergenc\  departments' 
experience  in  public  health  initiatives, 
sur\eillance  projei  ts.  rese.iri  h  and 
inulti  (  eiitt^r  stiuiies.  including 
inter\eiitions. 

e.  Destriptiun  of  tfie  health 
department's  experience  working  with 
hospit.il  emergenc  v  departments  or 
hospit.ils  and  relevant  astlima 
prevention  surveillance  and  prevention 
,i(  tivities 

J   (ioiils  (inii  ( )l<itH  tivfs 

Description  of  spei  ifii  .  measurable 
,ind  time-framed  go,ils  ,ind  objectives 
!h,il  ,ire  (  onsisteiit  w  ith  the  proposed 

tliemi',  purpose  ,ind  ob|e(  tl\es. 
.<   SU-tluuis 

,1   l)es(  ription  of  [imposed  activities 
tn  meet  the  st.ited  gn.ils  ,ind  ob|ectives 
lor  ex.iiiiple.  desi  ribe  how 
interventions  will  be  developed  to  meet 
the  needs  of  the  pnpuLitinn  served 

b    i)es(  ription  nf  timeline  to  measure 
progress  in  meeting  st.ited  go.ils  and 
I  ib|e(  tl\  es 

I     Desi  ription  of  the  type  nf  hospit,il 
(eg  .  private,  public,  etc  1  and  tfie  basis 


for  selection  of  collaborating  hospitals 
(eg  .  inner  cit\'.  urban,  sufiurfian  and 
rural)  for  e.ich  participating  1!D 

d    Des(  ription  of  the  experieni f  o( 
[iruu  ip.il  in\estig,itors.  i  oll.iboriiting  KD 
(  oiitai  Is,  ,ind  he.ilth  dep.irtmeni 
(  ont.ii  ts  in 

( 1 1  des:i;iiint;.  implementing, 
.idministering  ,ind  e\,ilu,iting 
sur\  eillani  e  and  inler\entions. 

( Jl  prior  publii  ations.  and 

(.11  spei  di(  authority  to  carry  out  the 
prn[)oseii  surveillani  e  ami 
inter\entiniis 

e   liii  lude  letters  of  support  for  eai  h 
collaborating  KD  and  the  health 
denartment 

f  Descnjition  of  the  roles  of  all  staff 
invoUed  in  the  projet  t  for  eat  h 
fi.irtii  ipating  KD  and  the  health 
dep.irtment  regardless  of  their  funding 
source   Include  their  title, 
qualifiotions.  experience,  pen  ent.ige  of 
time  eac  h  will  de\dte  to  the  project,  as 
well  as  that  portion  of  their  salary  to  be 
paid  by  the  grant 

g.  Description  of  the  logistics  and 
pers(mnel  iiuolved  in  data  collection, 
reporting,  analysis,  evaluation, 
dissemination  of  results  and 
publication. 

h   Description  of  how  applicant  will 
meet  the  CDV.  policy  requirements 
regarding  the  inclusion  of  women, 
ethnic  and  racial  groups  in  the 
surveillance  and  interventions.  This 
includes: 

( 1 )  The  proposed  plan  for  the 
inclusion  of  both  sexes  and  racial  and 
ethnic  minority  populations  for 
appropriate  representation 

(2)  The  proposed  justification  when 
representation  is  limited  or  absent. 

(3)  A  statement  as  to  whether  the 
design  of  the  sur\eillance  and 
interventions  is  adequate  to  measure 
differences  when  warranted. 

(4)  A  statement  as  to  whether  the 
plans  for  recniitment  and  outreacfi  for 
participants  inc:lude  the  process  of 
establishing  partnerships  with 
communitv(ies)  and  recognition  of 
mutual  ben(;fits. 

i  Description  of  how  surveillanc:e 
findings  will  be  shared  to  reduce  the 
burden  of  asthma.  EDs  mav  use  the 
findings  to  de\el()p  hospital  policies, 
anil  health  departments  may  develop 
community  interventions. 

|,  Description  of  the  planned 
interventiims  and  how  their 
effectiveness  will  be  evaluated. 

4   Evaluation 

a   Description  of  a  detailed  plan  to 
document  progress,  effectiveness, 
impat  t  and  outcome. 

b   I3es(;ription  of  the  ability  of  staff  to 
perform  tlie  evaluation. 


Federal  Register/ Vol.  65,  No.  114/Tuesday,  June  13,  2000/Notices 


37141 


c.  Description  of  how  evaluation 
findings  will  be  used  to  improve  the 
surveillance  and  interventions. 

5  Budget  Justifiralion 

Description  of  first  year  budget  with 
future  annual  projections. 

6  Human  Subjects 

Description  of  how  human  subjects 
will  be  involved  and  how  they  will  be 
protected. 

F.  Submission  and  Deadline 

Letter  of  Intent!  LOI I 

Your  letter  of  intent  should  include  a 
brief  description  of  surveillance  and 
interventions  planned,  the  populations 
served  by  the  participating  hospital 
emergency  departments,  and  State 
health  department  asthma  prevention 
and  surveillance  activities. 

The  letter  of  intent  must  be  submitted 
on  or  before  July  10.  2000  to  the  Grants 
Management  Specialist  identified  in  the 
"Where  to  Obtain  Additional 
Information"  section  of  this 
announcement. 

Application 

Submit  the  original  and  five  copies  of 
PHS-398  (OMB  Number  0925-0001). 
Forms  are  in  the  application  kit.  On  or 
before  August  10.  2000,  submit  the 
application  to  the  Grants  Management 
Specialist  identified  in  the  "Where  to 
Obtain  Additional  Information"  section 
of  this  announcement. 

Deadline:  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either: 

(a)  Received  on  or  before  the  deadline 
date;  or 

(b)  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  independent  review  group. 
(Applicants  must  request  a  legibly  dated 
U.S.  Postal  Service  postmark  or  obtain 

a  legibly  dated  receipt  from  a 
commercial  carrier  or  U.S.  Postal 
Service.  Private  metered  postmarks  shall 
not  be  acceptable  as  proof  of  timely 
mailing.) 

Late  Applications:  Applications 
which  do  not  meet  the  criteria  in  (a)  or 
(b)  above  are  considered  late 
applications,  will  not  be  considered, 
and  will  be  returned  to  the  applicant. 

G.  Evaluation  Criteria 

Each  application  will  be  evaluated 
individually  against  the  following 
criteria  by  an  independent  review  group 
appointed  by  CDC. 

1 .  Background  and  Need  (20  Points) 

a.  The  extent  to  which  the  applicant 
presents  data  justifying  the  need  for 
asthma  surveillance  and  interventions 


in  terms  of  magnitude  of  the  asthma 
problem  in  their  area. 

b.  The  extent  to  which  applicant 
describes  how  hospital  emergency- 
based  surveillance  for  asthma  w  ill  be 
used  to  develop  and  evaluate 
interventions  in  EDs  serving  different 
populations  (e.g.,  inner  city,  urban, 
suburban,  rural). 

c.  The  extent  to  which  the  applicant 
describes  current  and  previous 
experiences  conducting  surveillance, 
research  and/or  interventions  in 
hospital  emergency  departments. 

d.  The  extent  to  which  applicant 
describes  collaborating  EDs'  past 
experiences  working  with  the  State 
health  department  and  past 
surveillance,  research  and/or 
intervention  activities. 

e.  The  extent  to  which  applicant 
describes  the  State  health  department's 
experience  collaborating  with  hospitals 
and  hospital  emergency  departments  as 
well  as  asthma  surveillance  and 
prevention  activities. 

2.  Goals  and  Objectives  (15  Points) 

The  extent  to  which  the  applicant  has 
included  goals  which  are  relevant  to  the 
purpose  of  the  application  and  feasible 
to  be  accomplished  during  the  project 
period,  and  the  extent  to  which  these 
are  specific  and  measurable. 

3.  Methods  (50  Points) 

a.  The  extent  to  which  the  applicant 
provides  a  detailed  description  of 
proposed  activities  which  are  likely  to 
achieve  each  objective  and  overall 
program  goals  including  designation  of 
responsibility  for  each  action 
undertaken. 

b.  The  extent  to  which  applicant 
provides  a  reasonable  and  complete 
schedule  for  implementing  all  activities, 

c.  The  extent  to  which  applicant 
describes  the  different  populations 
served  by  collaborating  hospital  EDs 
and  demonstrates  support  from  a 
contact  person  within  each 
collaborating  ED  who  will  serve  as 
coordinator  for  the  project. 

d.  The  extent  to  which  position 
descriptions,  resumes  and  lines  of 
command  are  appropriate  for 
accomplishment  of  program  goals  and 
objectives. 

e.  The  extent  to  which  concurrence 
with  the  applicant's  plans  by  all  other 
involved  parties  is  specific  and 
documented,  especially  with  regard  to 
data  collection,  analysis,  dissemination, 
development;  implementation  of 
interventions;  and  evaluation  of 
surveillance  and  interventions. 

f  The  degree  to  which  the  applicant 
has  met  the  CDC  Policy  requirements 
regarding  the  inclusion  of  women. 


ethnic,  and  racial  groups  in  the 
proposed  ac1i\ities.  This  includes: 

(1)  The  proposed  plan  for  the 
inclusion  of  both  sexes  and  racial  and 
ethnic  minority  populations  for 
appropriate  representation. 

(2)  The  proposed  justification  when 
representation  is  limited  or  absent. 

(3)  A  statement  as  to  whether  the 
design  of  the  study  is  adequate  to 
measure  differences  when  warranted. 

(4)  A  statement  as  to  whether  the 
plans  for  recruitment  and  outreach  for 
study  participants  include  the  proc:ess 
of  establishing  partnerships  with 
communities  and  recognition  of  mutual 
benefits. 

g.  The  extent  to  which  applicant 
describes  how  surveillance  findings  will 
be  shared  and  used  to  develop 
interventions  and  policies  to  reduce  the 
burden  of  acute  asthma  exacerbations. 

h.  The  extent  to  which  applicant 
describes  the  types  of  inter\'entions. 
including  provisions  for  continuity  of 
medical  care,  tailoring  interventions  to 
different  populations,  and  the 
evaluation. 

i.  The  extent  to  which  applicant 
demonstrates  a  willingness  to 
collaborate  with  other  recipients. 

4.  Evaluation  (15  points) 

a.  The  extent  to  which  the  proposed 
evaluation  system  is  detailed  and  will 
document  program  progress, 
effectiveness,  impact  and  outcome. 

b.  The  extent  to  which  applicant 
documents  staff  availability,  expertise 
and  capacity  to  perform  the  evaluation. 

c.  The  extent  to  which  a  feasible  plan 
for  reporting  evaluation  results  and 
using  evaluation  information  for 
programmatic  decisions  is  included. 

5.  Budget  and  Justification  (not  scored  I 

The  extent  to  which  the  budget  is 
reasonable,  adequately  justified  and 
consistent  with  the  intended  use  of 
grant  funds. 

6.  Human  Subjects  (not  scored  I 

Does  the  application  adequately 
address  the  requirements  of  Title  45 
CFR  Part  46  for  the  protection  of  human 
subjects? 

H.  Other  Requirements 

Technical  Reporting  Requirements 

Provide  CDC  with  original  plus  two 
copies  of 

1.  Semi-annual  progress  reports: 

2.  Financial  status  report,  no  more 
than  90  days  after  the  end  of  the  budget 
period;  and 

3.  Final  financial  and  performance 
reports,  no  more  than  90  days  after  the 
end  of  the  project  period.  Send  all 
reports  to  the  Grants  Management 
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Sper.idli.st  iilontififd  iii  tlu'  "VVhorr  to 
()ht<iiii  .'\(i(litiiiii<il  iMfiiriniitiiin"  st>(  timi 
of  this  aiiiiouiK  I'liifiit 

The  following  .idditioii.il 
rt'tjuirt'nu'iits  an-  .ipfilH  ,d)U'  to  this 
progriiin   For  a  (.oin^iliMt*  liii.scriiition  of 
each.  st'«'  Atta(  hini'iit  1  in  the 
application  kit 

AK-1 — Human  .Subj«'<  ts  Rt-quiremRnts 

AR-2 — Roquirfmcnts  for  Inclusion  of 
VVomtui  iiud  Racial  and  Kthiuc 
Minorities  in  Ritsearch 

AR-9^ — P.ipervvork  Rc(hi<  tion  A(  t 
RtH^uirenients 

AR-10 — Smoke-Froo  Workplace 
Requirements 

AR-11— Healthy  People  2010 

AR-12 — L()bbvin^>  Restrictions 

I.  Authority  and  Catalog  of  Federal 
Domestic  Assistance  Number 

This  program  is  authorized  und»;r 
section  301  of  the  Public  Health  Service 
Act.  |42  I'.S  C,  st-ction  24 1|.  as 
amended  The  Catalog  of  Federal 
Dome.stic  Assistance  number  is  93.2H3 

].  Where  To  Obtain  Additional 
Information 

This  and  other  C.Di]  announcements 
are  available  through  the  CDC.  homepage 
on  the  Internet  at:  http://www.cdc.gov. 
To  receive  additional  written 
information  and  to  request  an 
application  kit.  call  1 -888-CRANTS4 
(1-888  472-68741.  You  will  be  asked  to 
leave  your  name  and  address  and  will 
be  instructed  to  identify  the  program 
announcement  number  (0001 01. 

If  you  have  questions  after  reviewing 
the  contents  of  all  the  documents, 
business  management  assistance  mav  be 
obtained  from.  Sonia  Rowell,  Grants 
Management  Specialist,  Grants 
Management  Branch.  Procurement  and 
Grants  Office,  Announcement  00010. 
Centers  for  Disease  C^ontrol  and 
Prevention.  Room  3000,  2920 
Brandywine  Road,  Atlanta,  GA  30341- 
4146,  Telephone:  (770)  488-2724.  email 
address:  svpl@cdc.gov 

For  program  technical  assistance, 
contact:  Pamela  Meyer,  Epidemiologist. 
Air  Pollution  and  Respirator^'  Health 
Branch,  National  Center  for 
Environmental  Health.  Centers  for 
Disease  Control  and  Prevention.  1600 
Clifton  Road.  NE,  Mail.stop  E-17, 
Atlanta  GA  30333.  telephone   (404) 
639-2545.  email  address: 
pmeyer@cdc.gov 


il.llfci     lui;,.  -     J(KI(l 

(ienrv  S.  C.»ssell  III. 

.\.  UUi^Uirfi  ttir.  I'nit  iirrnwnt  iirul  dninl'^ 
()fti(  f.  Ofifcrv  lur Oist^isi  (A'ntrul  iinti 
Pn-vpntion  ICDCl 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Anrtouncement  00097] 

Untform  Population-Based  Approach 
to  Case  Ascertainment,  Typology, 
Surveillance,  and  Research  on 
Childhood  Diabetes,  Notice  of 
Availability  of  Funds 

A.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  fi.scal  year  (FY)  2000 
funds  for  a  cooperative  agreement 
program  to  develop  a  multi-center  and 
uniform  population-based  approach  to 
t:ase  ascertainment,  tvpology. 
surveillance,  and  research  on  childhood 
diabetes  (diagnosis  before  the  age  of  20 
years)  This  program  addresses  the 
"Healthy  People  2010"  focus  area  of 
Diabetes.  For  the  conference  copy  of 
"Healthy  People  2010,"  visit  the 
internet  site:  <http:// 
www.healthypeople>.  In  view  of  the 
importance  of  racial  and  ethnic  health 
disparity  issues,  the  purpose  of  the 
program  is  to  use  a  uniform  multi-center 
approach  in  diverse  populations  for 
multiple  purposes: 

1 .  Using  existing  data  of  known 
prevalent  cases  of  childhood  diabetes, 
develop  a  uniform  typology  of  the 
prevalent  cases,  obtain  type-specific 
prevalence  estimates,  and  describe 
characteristics  of  the  different  types  of 
childhood  diabetes; 

2.  Based  on  the  extensive  collection  of 
new  cases  of  childhood  diabetes, 
develop  a  uniform  typology  of  the 
incident  cases,  obtain  accurate  and 
precise  population-based  estimates  of 
the  type-specific  incidence  and  secular 
trends  of  new  cases,  and  describe  the 
characteristics  of  the  different  types  of 
childhood  diabetes; 

3.  Develop  a  uniform  approach  to 
follow  incident  cases  of  childhood 
diabetes  to  ascertain  changes  in 
typology,  characteristics  and  outcomes, 
and  to  maintain  a  "pool"  of  incident 
cases  of  childhood  diabetes. 

Characterization  of  types  of  childhood 
diabetes  should  include  a  description  of 


potential  risk  factors  (including  family 
history,  maternal  diabetes.  rac.rJ 
ethnic  ity,  sex.  weight  and  height,  birth- 
weight,  etc ).  other  charac;teristics 
(including  presence  of  acanthosis 
nigricans,  symptoms  and  circumstances 
at  or  preceding  diagnosis,  treatment  and 
response  to  treatment,  HbAlc,  lipids, 
and  blood  pressure  levels,  etc),  potential 
laboratory'  measurements  (C-peptide  and 
insulin  levels,  immunological  markers, 
etc),  potential  complications  (including 
microalbuminuria,  hypertension, 
retinopathy,  neuropathy,  infections, 
etc),  and  quality  of  medical  care 
(including  screening  frequencies  for 
HbAlc.  lipid  profiles, 
microalbuminuria,  retinal  and  foot 
examinations,  blood  pressure  checks, 
nutrition  counseling,  rates  of 
hospitalization  for  complications,  etc). 

This  collaborative  program  will 
consist  of  two  phases.  Phase  I  (12 
months) — Planning,  developing 
networks  of  care  providers  and  other 
partnerships,  and  collaboration  on  the 
development  of  the  protocol  and 
Institutional  Review  Board  clearances. 
Phase  II  (48  months) — Data  collection, 
monitoring,  analyzes,  and  collaborative 
reporting  of  the  results,  on  a  yearly 
basis. 

B.  Eligible  Applicants 

Applications  may  be  submitted  by 
public  and  private  nonprofit 
organizations  and  by  governments  and 
their  agencies;  that  is.  universities, 
colleges,  research  institutions,  hospitals, 
other  public  and  private  nonprofit 
organizations.  State  and  local 
governments  or  their  bona  fide  agents, 
and  federally  recognized  Indian  tribal 
governments.  Indian  tribes,  or  Indian 
tribal  organizations. 

Note:  Public  Law  104-65  states  that  an 
organization  described  in  section  501(c)(4)  of 
thie  Internal  Revenue  Code  of  1986  that 
engages  in  lobbying  activities  is  not  eligible 
to  receive  Federal  funds  constituting  an 
award,  grant,  ccKjperative  agreement, 
contract,  loan,  or  any  other  form. 

C.  Availability  of  Funds 

Approximately  $500,000  is  available 
in  FY  2000  to  fund  approximately  2  to 
3  awards.  It  is  expected  that  the  average 
award  will  be  $200,000  ranging  fi-om 
$150,000  to  $250,000.  It  is  anticipated 
that  additional  funds  may  be  available 
in  FY  2001-2004  to  increase  the  average 
award  to  approximately  $500,000  in 
Years  2-5.  ranging  from  $400,000  to 
$600,000.  It  is  expected  that  the  awards 
will  begin  on  or  about  September  30, 
2000,  and  will  be  made  for  a  12-month 
budget  period  within  a  project  period  of 
up  to  5  years. 
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Funding  Estimates  May  Change 

Continuation  awards  within  an 
approved  project  period  will  be  made 
on  the  basis  of  satisfactory  progress  as 
evidenced  by  required  reports  and  the 
availability  of  funds. 

Use  of  Funds 

Funds  are  awarded  for  a  specifically 
defined  purpose  and  must  be  targeted 
for  implementation  and  management  of 
the  project.  Funds  can  support 
personnel,  activities  directly  related  to 
the  project,  and  the  purchase  of  software 
for  data  collection,  analysis,  and  project 
management  and  evaluation  purposes. 

Prohibited  Uses:  Cooperative 
agreement  funds  under  this  program 
announcement  cannot  be  used  for  (1) 
construction.  (2)  renovation.  (3)  the 
purchase  or  lease  of  passenger  vehicles 
or  vans.  (4)  to  supplant  non-federal 
funds  that  would  otherwise  be  made 
available  for  this  purpose,  or  (5)  cost  of 
regular  patient  care. 

Funding  Priority 

In  making  awards,  priority 
consideration  will  be  given  as  follows. 
Due  to  the  high  prevalence  of  type  2 
diabetes  in  American  Indian  children, 
funding  priority  will  be  given  to  at  least 
one  center  which  will  have  access  to 
American  Indian  populations.  In 
addition,  approved  applications  may 
also  be  ranked  and  funded  based  on 
populations  with  racial/ethnic  and 
socio-economic  diversity  to  achieve 
geographic,  socio-economic  and  racial/ 
ethnic  representation  of  the  U.S. 
population,  and  a  minimum  mix  of  the 
different  types  of  childhood  diabetes  (at 
least  20%  type  2). 

Minimum  Requirement 

Applications  for  the  development  of  a 
multi-center  and  uniform  population- 
based  approach  to  case  ascertainment, 
tvpology.  surveillance,  and  research  on 
childhood  diabetes  in  diverse 
populations  require  access  to 
information  on  large  numbers  of 
children  with  diabetes  (minimum  of  50 
incident  cases  per  year)  and  their 
referent  populations  (minimum  of 
300.000  children  under  the  age  of  20) 
with  racial/ethnic  and  socio-economic 
diversity,  including  under-insured. 

Institutions  may  apply  as  a  single 
entity  or  in  collaborative  partnership  or 
network(s).  However,  only  one 
institution  will  be  named  as  the 
recipient  of  funds  in  a  partnership/ 
network. 

Eligibility  characteristics  for  review- 
must  be  clearly  specified  with 
appropriate  documentation  in  the 
Application  Requirements  section  of 


your  application  (see  Application 
Content). 

D.  Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
will  be  responsible  for  the  activities 
under  1.  (Recipient  Activities),  and  CDC 
will  be  responsible  for  the  activities 
listed  under  2.  (CDC  Activities). 

1 .  Recipient  Activities 

a.  Establish  and  sustain  networks  or 
partnerships  with  health  care  providers 
and  health  care  systems  who  have 
access  to  information  on  cases  of 
childhood  diabetes.  Collaborate  with 
other  health  organizations,  community 
groups.  State  Health  Department. 
Diabetes  Control  Programs  etc..  as 
necessary  to  accomplish  program 
activities. 

b.  Establish  a  Steering  Committee  that 
will  be  the  primary'  governing  body  of 
the  study  and  will  be  comprised  of  each 
of  the  Principal  Investigators  from  each 
center.  The  Steering  Committee  will 
have  primary  responsibility  for 
developing  manual(s)  of  operations  and 
common  study  protocols,  submitting  the 
protocols  for  CDC  and  other 
Institutional  Review  Boards,  and 
coordinating  resolution  of  Institutional 
Review  Board  issues,  facilitating  the 
conduct  of  the  study  emd  on-going  data 
collection,  analyses,  and  reporting  of 
study  results. 

c.  Participate  in  the  methodolog>'  and 
protocol  development,  on-going  data 
collection  and  follow-up.  quality 
control,  data  analysis  and  interpretation, 
the  preparation  of  peer-reviewed 
publications,  and  presentation  of 
findings. 

d.  Work  cooperatively  with  the  other 
Centers,  and  agree  to  follow  the 
common  protocol(s)  and  manual(s)  of 
operations  developed  in  Phase  1  of  the 
study  by  the  Steering  Committee. 

e.  Maintain  an  effective  and  adequate 
management  and  staffing  plan.  Staff 
should  have  the  education,  background, 
and  experience  to  successfully  conduct 
the  activities  proposed  in  this 
application.  As  a  part  of  the  application, 
the  existing  staff  and  all  proposed 
positions  should  to  be  included. 

2.  CDC  Activities 

a.  Support  the  recipients'  activities  by 
collaborating  and  providing  scientific 
and  public  health  consultation  and 
assistance  in  the  development  of 
activities  related  to  the  cooperative 
agreement  and  coordination  sharing. 

b.  Assist  in  facilitating 
communication  among  recipients 
development  of  common  multi-center 
protocol(s),  quality  control,  interim  data 


monitoring,  data  analysis, 
interpretation,  reporting,  and 
coordination. 

c.  Assist  in  the  development  of  a 
research  protocol  for  IRB  review  by  all 
cooperating  institutions  participating  in 
the  research  project,  including  CDC  IRB. 

d.  Sery-e  as  a  consultant  to  the 
Steering  Committee. 

E.  Application  Content 

Competing  Applications 

Use  the  information  in  the  Program 
Requirements.  Other  Requirements,  and 
Evaluation  Criteria  sections  of  the 
announcement  and  the  Errata  Sheet  in 
the  application  to  develop  the 
application  content.  Your  application 
will  be  evaluated  on  the  criteria  listed, 
so  it  is  important  to  follow  them  in 
laying  out  your  program  plan. 

The  outcome  of  this  program  should 
provide  reliable  estimates  of  the 
prevalence,  incidence  and  secular 
trends  of  the  different  types  of 
childhood  diabetes,  and  should  enable 
the  development  of  case  definition  and 
characterization  at  diagnosis  and  follow- 
up  of  the  different  types  of  childhood 
diabetes.  More  specifically,  the 
following  questions  should  be 
answered: 

1.  Using  existing  data  of  known 
prevalent  cases  of  childhood  diabetes, 
how  could  prevalent  cases  be  classified, 
and  what  are  the  type-specific 
prevalence  estimates  and  the 
characteristics  (including  medical  care 
received)  of  the  different  types  of 
childhood  diabetes? 

2.  Based  on  the  extensive  collection  of 
new  data,  how  could  incident  cases  of 
childhood  diabetes  be  classified,  and 
what  are  the  accurate  and  precise 
population-based  estimates  of  the  type- 
specific  incidence  and  secular  trends, 
and  the  characteristics  (including 
medical  care  received)  of  the  different 
types  of  diabetes. 

3.  How  could  incident  cases  of 
childhood  diabetes  be  followed  in  a 
uniform  approach,  and  what  are  their 
characteristics,  outcomes  and  quality  of 
care  at  follow-up?  How  could  a  "pool" 
of  incident  cases  be  maintained  for 
studying  secular  trends  in  incidence 
and  factors  associated  with  causation? 

Emphasis  should  be  on  rigorous 
scientific  approaches  and 
methodologies  that  should  yield  access 
to  populations  of  diverse  ethnicity, 
socioeconomic  status  and  insurance 
coverage,  produce  reliable  population- 
based  estimates  that  should  adequately 
address  ascertainment  biases,  and 
should  assure  sustainability  to  provide 
data  for  secular  trend  assessment  and 
follow-up  for  the  different  types  of 
childhood  diabetes. 


FpHpral    RppistPr/Vnl     fi.^S     NIn     114/TnRsdav     Tune    1  :•!     ^000  /  \'ntirps 


371 4S 


37144 


Federal  Register/ Vol.  65,  No.  114/Tuesday.  lune  13.  2000/Notices 


Kaf;h  applicant  must  ilo.scrib*'  tho 
propo.sed  populations,  the  rut'thodoloj^v 
anil  studv  (l»'signs  that  best  address  the 
objectivMs  of  this  program,  as  well  as  tht' 
networks  and  partnerships  that  should 
help  achieve  these  objectives 
Applications  should  propose  a  uniform 
and  multi-center  ap[)roa{;h.  which 
considers  the  problem  of  racial/ethnic 
health  disparities 

Collaborative  protocol(s)  to  studv  the 
above  questions  should  be  developed  by 
a  .Steering  Committee  i:<)mposed  of  the 
recipients  The  collaborative  studv 
proti)col(s)  should  move  into  the 
implementation  stage  with  the 
concurrence  of  the  Steering  (Committee. 
It  is  not  the  intent  of  this  Program 
Announcement  to  solicit  elaboratelv 
detailed  research  plans  for  the  above 
proposed  collaborative  project  becau.se 
the  final  protocoKs)  should  be 
collaboratively  developed  bv  the 
investigators  during  the  planning  phase 
(Phase  I). 

Eligibility  characteristics  must  be 
clearly  specified  with  appropriate 
documentation  in  the  Application 
Requirements  section  of  vour 
application. 

The  application  narrative  must 
include  the  following  sections  in  the 
order  presented  below: 

a.  De.scnption  and  rationale  of  (a)  the 
population  source  (including  size,  age, 
ethnicity,  medical  insurance  status, 
socio-economic  status,  geographic),  and 

b.  The  partnership/network{s)  which 
will  provide  access  to  information  on 
the  cases  within  this  population  source 
(not  to  exceed  5  pages). 

(1)  When  describing  the  population 
source,  indicate  the  degree  to  which 
racial  and  ethnic  minority  and  socio- 
economically  disadvantaged 
populations  are  included,  and  how  the 
population  is  sufficiently  typical  of 
children  with  diabetes  around  the 
country  or  accurately  represents  special 
groups  of  children  with  the  disease. 

(2)  When  describing  the  partnership/ 
netwark(s),  detail  the  various  types  of 
providers  which  are  included. 

(.3)  Describe  why  and  to  what  extent 
different  types  of  childhood  diabetes 
will  be  captured,  and  detail  all  (hospital 
and  non  hospital)  data  sources  that  will 
be  used. 

(4)  Discuss  how  the  population  size 
(denominator)  will  be  ascertained  for 
estimation  of  incidence  and  secular 
trends  over  the  .5  years  of  study 

(5)  Discuss  how  the  population-based 
estimates  will  be  tested 

(6)  Discuss  how  the  networks/ 
partnerships  will  be  sustained  over  a 
long  term  to  allow  for  trend  estimates, 
follow-up.  and  maintenance  of  a  "pool" 
of  incident  cases.  Describe  potential 


provider  or  patient  incentives  that  may 
be  used  to  assure  sustainabilitv  and 
follow-up 

(7)  Include  a  discussion  of  the 
rationale,  benefits  and  problems  that 
may  be  faced  in  relation  to  the  selected 
population  source  and  partnership/ 
network(s)  developed,  and  describe  the 
extent  to  which  the  choice  of  the 
population  source  and  the  networks/ 
partnerships  is  scientifically  sound, 
realistic,  and  likely  to  provide  reliable 
population-based  estimates  and  secular 
trends  for  childhood  diabetes. 

c.  Methodology:  Ca.se  ascertainment, 
typology  characterization,  and  follow- 
up  of  (a)  the  prevalent  cases,  and  (b)  the 
incident  cases  (not  to  exceed  5  pages). 

(1)  Describe  why  and  how  the 
previously  collected  data  on  prevalent 
cases  of  childhood  diabetes  will  be 
available,  and  include  a  description  of 
the  cast"  characteristics  (including 
number,  age.  sex,  ethnicity,  medical 
insurance  status  or  socio-economic 
status,  geographic). 

(2)  Describe  why  and  how 
information  on  a  large  number  of 
incident  ca.ses  of  childhood  diabetes 
(>50  a  year)  will  be  available  for  each 
year  of  the  study,  and  will  approach 
complete  a.scertainment  of  diagnosed 
childhood  diabetes  in  the  population 
source.  Describe  various  strategies  to: 

(3)  Ascertain  the  prevalent  and 
incident  cases. 

(4)  (Collect  information  to  type  and 
characterize  the  different  prevalent  and 
incident  types  of  childhood  diabetes. 

(5)  Follow  the  incident  cases  for 
characterization  and  maintenance  of  a 
"p(jor'  of  incident  cases. 

(6)  Address  potential  for  mis- 
classifications  at  baseline  for  prevalent 
and  incident  cases,  and  changes  at 
follow-up  for  the  incident  cases,  and 
other  biases. 

Note  that  characterization  for  (a)  and 
(b)  should  include  health  care  received, 
potential  outcomes,  and  risk  factor 
levels,  and  should  use  low-cost  and 
realistic  methods.  Note  that  all  proposed 
approaches  should  discuss  cost 
implications  (cost  per  case  identified 
and  cost  per  case  maintained). 

Also,  note  that  emphasis  should  be  on 
accurate  estimation  of  incidence  (to 
approach  complete  ascertainment  of 
newly  diagnosed  childhood  diabetes),  as 
opposed  to  estimation  of  prevalence, 
which  is  based  on  previously  collected 
information.  It  is  not  anticipated  in  this 
announcement  that  screening  programs 
will  be  initiated  to  approach  complete 
ascertainment  of  incidence,  but  if  such 
screening  programs  are  independently 
implemented,  they  may  constitute  a 
valuable  addition  to  the  present  study. 


d.  Standardization  across  sites  (not  to 
exceed  1  page): 

(1)  Discuss  how  methods  for 
identification  and  classification  of 
childhood  diabetes  cases  could  be 
standardized  across  sites  and  over  the 
study  period: 

(2)  Discuss  how  the  design  and  the 
standardization  will  ensure  that 
maximum  and  wide  use  of  the  system 
will  be  made  and  sustained. 

e.  Background  and  experience  of  the 
principal  investigator,  co-investigators, 
and  the  applying  institution, 
organization,  or  agency  (not  to  exceed  3 
pages). 

(1)  Describe  the  educational  and 
professional  background  of  the  princ:ipal 
investigator. 

(2)  Document  the  relevant  experience 
of  the  principal  investigator  and 
qualifications  of  the  applying 
in.stitution.  organization,  or  agency  for 
carrying  out  epidemiological  or 
sur\'eillance  research  in  chronic  disease 
(including  access  to  computerized  data 
systems  and  other  relevant  resources) 
and  collaborative,  multi-center  research 
projects. 

(3)  Describe  existing  partnership/ 
network(s)  with  other  agencies/ 
organizations/institutions  or  others 
(specifically,  involvement  in  existing  or 
past  registries  of  type  1  diabetes  or  other 
similar  systems  designed  for  disease 
monitoring),  and  with  supportive  State 
Health  Departments.  Diabetes  Control 
Programs,  or  other  relevant 
organizations,  for  the  purpose  of 
relevant  medical  research. 

(4)  Attach  evidence  of  collaborations 
and  partnerships,  specifying  the 
commitment  of  the  parties  involved  in 
partnership/networking(s).  and  provide 
details,  including  the  terms  of  access  to 
data  and  to  populations  and  any 
specified  limits  to  collaboration. 

(5)  Provide  a  brief  description  of  how 
the  project  will  be  organized,  and 
indicate  the  proposed  staffing  plan  and 
expertise,  and  the  time  line. 

f.  Human  Subjects.  Address  the 
requirements  of  Title  45  CFR  46  for  the 
protection  of  human  subjects,  and  detail 
the  degree  to  which  CDC  Policy 
requirements  regarding  the  inclusion  of 
women,  ethnic,  and  racial  groups  in  the 
proposed  research  are  met.  This 
includes: 

(1)  The  proposed  plan  for  the 
inclusion  of  both  sexes  and  racial  and 
ethnic  minority  populations  for 
appropriate  representation. 

(2)  The  proposed  justification  when 
representation  is  limited  or  absent. 

(3)  A  statement  as  to  whether  the 
design  of  the  study  is  adequate  to 
measure  differences  when  warranted. 
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(4)  A  statement  as  U)  whether  the 
plans  for  recruitment  and  outreach  for 
study  participants  include  the  process 
of  establishing  partnerships  with 
community(ies)  and  recognition  of 
mutual  benefits 

g.  Budget  and  budget  justification  (not 
to  exceed  5  pages). 

Provide  a  detailed,  line-item  budget 
with  justification  that  demonstrates  the 
It-quest  is  consistent  with  the  purpose 
and  objectives  of  this  program.  The 
budget  for  Phase  I  of  the  study  should 
be  clearly  delineated.  Budgets  should 
allow  for  approximately  three  persons, 
including  the  principal  investigator,  to 
attend  Steering  Committee  and 
Subcommittee  meetings.  The  detailed 
budget  for  Phase  I  should  be  planned 
and  developed  to  assure  that  the  project 
protocol  may  be  written  within  the  first 
nint?  months  utilizing  Steering 
f'ommittee  meetings  and  teleconference 
calls  by  the  Steering. 

Typing  and  Mailing 

All  pages  must  be  clearly  numbered 
and  a  c:omplete  index  to  the  application 
and  its  appendixes  must  be  included. 
Do  not  bind,  staph-,  or  pajjer  clip  any 
pages  of  any  copy  of  the  application, 
including  appendixes.  Do  not  include 
any  bound  documents  {e.g..  pamphlets 
or  other  publications)  in  the 
appendixes.  Do  not  include  cardboard, 
plastic,  or  other  page  separators  between 
the  sections.  The  entire  application 
must  be  typewritten,  single-spaced,  and 
in  unreduced  type  (12-point  fonts)  on 
8'  j"  x  11"  white  paper,  with  at  least  1" 
margins,  including  headers  and  footers, 
and  printed  on  one  side  only. 

F.  Submission  and  Deadline 

Lftterof  Intent  iLOIj 

Your  letter  of  intent  should  include 
the  following  information:  The  name 
and  address  of  the  applying  institution, 
telephone  number  of  the  contact  person, 
and  the  program  announcement 
number. 

The  letter  of  intent  must  be  submitted 
on  or  before,  June  30,  2000.to  the  Grants 
Management  Specialist,  as  identified  in 
the  "Where  to  Obtain  Additional 
Information"  section  of  this 
announcement. 

Application 

Submit  the  original  and  five  copies  of 
form  PHS  398.  Forms  are  available  at 
the  following  Internet  address:  http:// 
www.cdc.gov/od/pgo/forminfo.htm  or 
in  the  application  kit.  Submit  the 
application  on  or  before  July  21.2000.  to 
the  Grants  Management  Specialist 
identified  in  the  section  "Where  to 
Obtain  Additional  Information." 


Deadline:  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either: 

(a)  Received  on  or  before  the  deadline 
date:  or 

(b)  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  orderly 
processing.  (Applicants  must  request  a 
legibly  dated  U.S.  Postal  Service 
postmark  or  obtain  a  legibly  dated 
receipt  from  a  commercial  carrier  or 
U.S.  Postal  Service.  Private  metered 
postmarks  shall  not  be  acceptable  as 
proof  of  timely  mailing.) 

Late  Applications:  Applications 
which  do  not  meet  the  criteria  in  (a)  or 
(b)  above  are  considered  late 
applications,  will  not  be  considered, 
and  will  be  returned  to  the  applicant. 

G.  Evaluation  Criteria  (Total  100 
Points) 

Each  application  will  be  evaluated 
individually  against  the  following 
criteria  by  an  independent  review  group 
appointed  by  CDC. 

1 .  Description  and  rationale  for  the 
population  and  partnership/network{s) 
(25  points): 

a.  The  extent  to  which  (1)  the 
population  is  described.  (2)  the 
rationale,  benefits  and  problems  that 
may  be  faced  in  relation  to  the 
population  are  discussed,  and  (3)  the 
approach  selected  is  scientifically 
sound,  realistic,  and  likely  to  provide 
reliable  population-based  estimates  and 
characterization  of  the  different  types  of 
childhood  diabetes.  In  particular,  the 
extent  to  which  data  sources  other  than 
hospitalization  data  will  be  available. 

b.  The  extent  to  which  (1)  the 
partnership/network(s)  is  described.  (2) 
the  rationale,  benefits  and  problems  that 
may  be  faced  in  relation  to  the 
partnership/network(s)  are  discussed, 
and  (3)  the  network/partnership(s) 
selected  are  scientifically  sound, 
realistic,  and  likely  to  provide  reliable 
population-based  estimates  and 
characterization  of  the  different  types  of 
childhood  diabetes.  In  particular,  the 
extent  to  which  different  types  and 
sources  of  providers  are  available. 

c.  The  degree  to  which  (1)  racial/ 
ethnic  minority  and  socio-economically 
disadvantaged  populations  and  both 
sexes  are  included.  (2)  the  population  is 
sufficiently  typical  of  children  with 
diabetes  around  the  country  or 
accurately  represents  special  groups  of 
children  with  the  disease,  and  (3) 
different  types  of  childhood  diabetes 
will  be  captured. 

d.  The  extent  to  which  the 
ascertainment  of  the  population  source 
and  testing  of  the  population-based 
estimates  are  scientifically  sound. 
realistic,  and  likely  to  provide  reliable 


and  accurate  population-based  estimates 
and  secular  trends  for  childhood 
diabetes. 

e.  The  e.xtent  to  which  the  population 
and  partnership/network(s)  will  be 
sustained  over  the  study  duration,  and 
will  allow  for  secular  trends  assessment, 
follow-up  of  incident  cases,  and 
maintenance  of  a  "pool"  of  incident 
cases. 

2.  Rational  for  case  ascertainment, 
typology,  and  characterization  of 
prevalent  cases  (15  points): 

a.  The  extent  to  wnich  previously 
collected  data  on  prevalent  cases  of 
childhood  diabetes  are  described,  and 
the  size,  characteristics,  quality,  and 
accessibility  of  this  information. 

b.  The  extent  to  which  various 
strategies  are  described,  and  are  sound, 
realistic,  and  feasible  for  case 
ascertainment. 

c.  The  extent  to  which  various 
strategies  are  described,  and  are  sound, 
realistic,  and  feasible  for  colief:tion  of 
information  to  type  and  characterize  the 
different  types  of  childhood  diabetes, 
and  the  extent  to  which  characterization 
includes  health  care  received,  potential 
outcomes,  and  risk  factor  le\els 

d.  The  extent  to  which  various 
strategies  are  described,  and  are  sound. 
realistic,  and  feasible  for  assessment  of 
potential  misclassifications.  and  other 
biases. 

e.  The  extent  to  which  low-cost  and 
realistic  methods  are  used,  and  cost 
implications  are  discussed  (cost  per  case 
identified). 

3.  Rationale  for  the  methodology,  case 
ascertainment.  typolog\ . 
characterization,  and  follow-up  of 
incident  cases  (25  points). 

a.  The  extent  to  which  inJormatu)n  on 
a  large  number  of  incident  cases  of 
childhood  diabetes  (>50  a  year)  is 
available  and  described,  and  will 
approach  complete  ascertainment  of 
diagnosed  childhood  diabetes  in  the 
population  source. 

b.  The  extent  to  which  various 
strategies  are  described  and  are  realistic, 
feasible,  and  sustainable  over  5  years  for 
ascertainment  of  incident  cases. 

c.  The  extent  to  which  (1)  various 
strategies  are  described  and  are  realistic, 
feasible,  and  sustainable  over  5  years  for 
collection  of  information  to  type  and 
characterize  the  difference  types  of 
childhood  diabetes,  (2)  characterization 
includes  health  care  received,  potential 
outcomes,  and  risk  factor  levels,  and  (3) 
potential  mis-classifications  at  baseline, 
and  changes  at  follow-up.  and  other 
biases  are  assessed. 

d.  The  e.xtent  to  which  various 
strategies  are  described  and  are  realistic, 
feasible,  and  sustainable  over  5  vears  for 
follow-up  of  incident  cases  for 
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(  h.ir.n  tiTi/atnm.  txpolonv  .md 

in.Ulltt'll.lIK  I'  of  .1  '    poni"  lit   UK  ult'llt 

(.a.s(»,s 

e  Thi-  I'xtiMit  In  vvhii  h  Invv-i  Dst  .111(1 
rt'alisti(  mcthixis  ,irf  useti,  ,inil  i  ost 
linplu  .itldlls  ((  n>t  per  (  .ISC  i(iciltlflt"(l 
-imi  I  (isl  per  m.imt.iiiii'd)  ,irr  (lis(  us.si-il 

4    St.iiHi.irilizatiiiii  .11  niss  sites  ( 1  :i 
poiiitsi 

.1    Thf  t'XtiMlt  tn  wliK  li  tht'  prnpiiscij 

<ippri)<i(  h  111  I  hililhiiiid  di.iln-tt's  rt-scin  h 
is  spt't:ili(  .  ri'.ilistK  .  timi'phd.scil.  <iiid 
suitable  for  (ievi'ldprncut  intit  a 
( (illab(irati\(',  midti  c  i-iilrr  stiid\ 
priitdCdi 

h.  Thf  fxtfiit  til  whit  h  the  applicant 
|)r»'scnts  .1  (IftaiK-d  nper.itional  pl.iii  ffir 
initi.iliiig  and  i  (nuiuctin^  the  pri>|<'(  t 
that  (  li'.irh  .ind  .ippnipriatt'lv  .iddrcsscs 
all  Ki'(  ipii'Mt  .Xc  tivitii's 

(    Thf  fxtt'nt  In  whu  h  a[)plu:ant 
dfsi  riluvs  cnllabnr.itinn.s  with  nthcr  sites 
diirin>{  the  v.inniis  pb.iscs  nf  the  pni)(M  t. 
,iiid  shiius  I  iininutnifnt  tn  im[ili'nifnt  .i 
sl.indardi/.i'd.  nuilti-ciMitiT,  Lull.ib(irati\f 
.ippru.iih 

Ti   H.K.k^rniind  .md  KxptTirm  f  nf  thi- 
PriiK  i[)<il  Invt'sti^atnr  .ind  nf  the 
A[)[ilvink;  institiituin.  Or^ani/.itinn,  nr 
A^^encv  (20  points) 

a  The  education, il  .iiiii  profcssmii.il 
background  of  the  [irini  i[i.il 
investigator,  .ind  the  rele\,iiit  experieiK.e 
of  the  principal  investigator  .ind 
(lu.ilific.itions  of  the  .ipjilvint; 
institution,  nri;.ini/..(tion,  or  .i^eni  v  for 
c.irrv  111^  on  epidemioloi;i(  .il  or 
surveillance  researi  h  m  i.hnjiuc 
diseases  (including  access  to 
( oinputeri/ed  il.it.i  svstenis  and  other 
relevant  resoun  es)  or  imilti  center 
researr:h  projects 

b   Kxistenct!  nf  p.irtnership/networkis) 
with  other  agencies 'ori'.iiu/..itions 
institutions  or  others  (spec  ifii  .illv. 
iiivolvenient  in  existing  or  p.ist 
registries  of  type  1  diabetes  or  other 
similar  svsterns  designed  for  disease 
inonitnringl.  .ind  with  supportive  State 
Health  Dep.irtinents.  Diabetes  Onntrol 
I'rngranis.  or  other  rel('\ant 
organizations,  for  the  purpose  of 
relewint  medical  research   Evidence  that 
commitment  of  the  parties  involved  in 
partnership/networking  for  this  sfiecific 
project  is  provided,  iiu  hiding  the  terms 
of  acciess  to  data  and  to  po[)ulations.  and 
anv  specified  limits  to  collaboration  for 
the  purposes  of  this  project. 

c.  The  extent  to  whit  h  a  brief 
d(!scription  is  providtui  on  how  the 
project  will  he  organized,  what  the  time 
line  .md  the  [iroposeii  st.iffing  pi. in  will 
be.  and  the  extent  to  which  the 
iipplicant  clearly  identifitvs  specific 
assigned  responsibilities  and  time 
commitment  of  all  key  professional 
personnel. 


(i   Human  suhjec  ts  (Not  s(  ored)  Does 
the  applii  .ition  .ide{]uatelv  address  the 
requirements  of  Title  4.S  f.FR  Fart  4ti  for 
the  prnte<  tinn  nf  human  subjects:'  The 
degree  to  which  the  applicant  has  met 
the  ('.ItC.  I'olicv  re(]uirements  regarding 
the  inc  hisinn  of  women,  ethnic,  and 
r.K  i.il  groups  in  the  proposed  research 
This  includes   (a)  the  proposed  plan  for 
the  iiu  lusion  of  lioth  sexes  and  racial 
.md  ethnic  minnritv  populations  for 
.ipprnpri.ite  representation,  (b)  the 
proposed  justification  when 
representation  is  limited  or  absent,  ((  )  a 
statement  as  to  whether  the  dtvsign  nf 
the  studv  IS  adequate  to  measure 
differiMK  es  when  warranted,  (d)  a 
statement  as  to  whether  the  plans  for 
re<  ruitment  .md  outreach  for  studv 
participants  inc  hide  the  proc:ess  of 
establishing  p.irtnerships  with 
communitvliesi  and  recngnitmn  of 
miitu.il  benefits 

7    Hudget  and  Budget  lustific:ation 
(Not  scored):  The  extent  tn  which  the 
))udget  is  reasonable  and  consistent  with 
the  purpose  and  objectives  of  this 
program:  and  s()ec:ific:atinn  and 
discussion  nf  c  nst  per  case  identified, 
c  ost  per  i:ase  maintained,  and  cost  pcT 
(  <ise  tvpe-c:lassifie(l 

H.  Other  Requirements 

lr<  hnnal  Heporting  Requnvmcnts 

Provide  CDC.  with  an  original  plus 
two  c:opies  of  the  following 

1    I'rogress  reports  (semiannual): 

2.  Financial  status  report,  no  more 
th.in  '»()  days  after  the  end  of  the  budget 
period;  .ind 

.<   Final  financial  anci  performanc;e 
reports,  no  more  than  90  davs  after  th(> 
end  nf  the  prnjec  t  perind 

.Send  all  reports  to  the  (Irants 
.Management  Spec:ialist  identified  in  the 
"Where  to  Obtain  ,\dditional 
Information"  section  of  this 
.innounc  ement. 

The  following  additinnal 
recjuirements  are  ap()lic  able  to  this 
program   For  a  complete  di'scription  of 
each,  see  Attachment  I  in  the 
applic;ation  kit 

AK-1      Human  .Subjects  Requirements 
i\K-2     Rc!quirc!ments  for  Inclusion  of 

Women  and  Rac:ial  and  Ethnic 

Minorities  in  Research 
AR-7     Executive  Order  12372  Review 
AR-9     Paperwork  Reduction  Act 

Requin^mcwits 
AK-10     .Smoke-Frt»e  Workplace 

Reciuirements 
AK-n      Healthy  People  2010 
AR-12     Lobbying  Restrictions 
AR-1  .'S     Proof  of  Non-Profit  Status 


I.  Authority'  and  Catalog  of  Federal 
Domestic  Assistance  Number 

This  program  is  authorized  under 
sections  :<01(a)  and  317(k)(2)  [42  U.S.C. 
241(a)  and  247b(k)(2)|  of  the  Public 
Health  Service  Act.  as  amended.  The 
Cl.italog  of  Fedc'ral  Domestic  Assistanc:e 
number  is  m:<  98H. 

).  Where  To  Obtain  Additional 
Information 

To  receive  additional  written 
information  and  to  requc^st  an 
applic;ation  kit.  call  1-H88-GRANTS4 
(1-888-472-8874).  You  will  be  asked  to 
leave  you  name  and  address  and  will  be 
instructc>d  tn  iclentify  the 
Announcement  number  of  interest. 

If  you  have  questions  after  reviewing 
the  contents  of  all  the  documents, 
business  management  tec:hnic:al 
assistanc:e  may  be  obtained  from:  Barrv 
L.  Copeland.  Grants  Management 
Specialist.  Grants  Management  Branch. 
Procurement  and  Grants  Office. 
.Announcement  #00097.  Centers  for 
Disease  (Control  and  Prevention.  Room 
3000.  2920  Brandywine  Road.  Atlanta. 
G,-\  30341-4146,  Telephone  number 
(770)  488-2762,  Email  address 
bjc:8c)cdc  gov. 

This  and  other  ("D("  announcements 
can  be  found  on  the  CDC  homepage 
internet  address:  http://www.crlc;. gov 
See  Attachment  II  for  background  on  the 
jirogram  For  program  technical 
assistance.  c:ontact:  Anne  Fagot- 
(iampagna.  Divisicm  of  Diabetes 
Translation.  Centers  for  Disea.se  Control 
and  Prevention.  4770  Buford  HWY.  NE. 
Mailstop  K-68.  Atlanta  GA.  30341, 
telephcme  number  (770)  488-1053  (nr 
-1069),  Email  address  adf8@t;dc.gov. 

D.ilfil    lune  t),  ^000 
Henry  S.  (Jasftel,  II!, 

Dfput)  Diri'i  ti>r.  I'nx  uriTnvnt  and  (irfints 
( )tti(  f.  CrnliT  for  Disriisr  (.ontrol  and 
Pri-vnitiiinicnci 

IKK  DiK    ()0-14HJ<)  !ile<j  l>-12-()();  H  45  .imj 
BILLING  CODE  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

C«nters  for  Disease  Control  and 
Prevention 

[Program  Announcement  00069] 

Initiatives  to  Develop  and  Implement 
Programs  to  Enhance  Epilepsy  Public 
Awareness  and  Partnership, 
Education,  and  Communication;  Notice 
of  Availability  of  Funds 

A.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
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availability  of  fiscal  year  (FY)  2000 
funds  for  a  cooperative  agreement 
program  with  a  national  health 
organization  to  develgp  and  implement 
programs  to  enhance  epilepsy  public 
awareness  and  partnership,  education, 
and  communication.  Focus  on  these 
program  areas  stems  from  the  results  of 
Living  Well  with  Epilepsy,  the  first 
national  conference  on  public  health 
and  epilepsy,  convened  in  September, 
1997.  Close  collaboration  among  the 
public  health,  clinical,  and  advocacy 
communities  represented  at  the 
conference  resulted  in  the  identification 
of  priority  epilepsy  concerns  including 
education,  communication  and 
improved  public  awareness. 

CDC  is  committed  to  achieving  the 
health  promotion  and  disease 
prevention  objectives  of  "Healthy 
People  2010"  a  national  activity  to 
reduce  morbidity  and  mortality  and 
improve  the  quality  of  life.  This 
announcement  is  related  to  the  focus 
irea  of  Disability  and  Secondary- 
Conditions.  For  the  conference  copy  of 
"Healthy  People  2010,"  visit  the 
internet  site:  <http://www.health.gov/ 
healthypeople>. 

The  purpose  of  this  program  is  to 
conduct  epilepsy  programs  to  promote 
public  awareness  and  partnerships,  to 
provide  epilepsy  education  for  the 
general  public  and  for  health  care 
providers;  and  to  develop  and  enhance 
communication  channels  to  allow  for 
improved  interaction  and  information 
sharing  among  those  with  epilepsy  and 
their  families,  as  well  as  those  who 
advocate  for  persons  with  epilepsy  and 
those  who  provide  care  and  services  for 
persons  with  epilepsy,  researchers, 
public  health  specialists,  and  the 
general  public. 

B.  Eligible  Applicants 

Assistance  will  be  provided  only  to  a 
private,  non-profit  501(c)(3) 
organization  that  is  a  national  voluntary 
health  organization  dedicated  to 
assisting  persons  with  epilepsy.  Eligible 
applicants  must  have  established 
working  relationships  with  affiliate 
chapters  and  other  agencies  and 
organizations  concerned  with  epilepsy 
on  a  national  basis  in  order  to  expand 
epilepsy  public  awareness  and  public 
and  provider  education  about  epilepsy. 
Eligibility  status  must  be  documented  in 
the  Executive  Summary  section  of  the 
application.  Applications  which  are 
determined  to  be  ineligible  will  not  be 
reviewed  and  will  be  returned  to  the 
applicant. 

Limited  competition  is  justified  under 
this  program  announcement  because  of 
the  need  to  encourage  and  enhance 
public  health  initiatives  in  the  field  of 


epilepsy  as  directed  by  the 
Congressional  appropriation  committees 
for  FY  2000.  Specifically,  the 
Conference  Report  accompanying  Public 
Law  106-113  (H.R.  3194),  Consolidated 
Appropriations  Act  2000,  found  at  H.R. 
Rep.  No.  106-479,  at  599  (1999)  directed 
CDC  to  expand  epilepsy  surveillance, 
public  awareness  activities,  and  public 
and  provider  education.  Furthermore, 
the  Senate  and  House  Appropriations 
Committees  encouraged  CDC  to  partner 
with  a  National  voluntary  health 
organization  dedicated  to  assisting 
persons  with  epilepsy  in  implementing 
public  health  initiatives  related  to 
epilepsy. 

Note:  Public:  Law  104-6.5  stales  that  an 
organization  ciescribeci  in  section  .t01{(;)(4)  of 
tht!  Internal  Revenue  Code  of  198B  that 
engages  in  lobbying  activities  is  not  eligible 
to  receive  Federal  funds  constituting  an 
awarci.  grant,  cooperative  agreement, 
contract,  loan,  or  any  other  form. 

C.  Availability  of  Funds 

Approximately  $200,000.00  is 
available  in  FY  2000  to  fund  this  award. 
It  is  expected  that  the  award  will  begin 
on  or  about  September  30,  2000,  and 
will  be  made  for  a  12-month  budget 
period  within  a  project  period  of  up  to 
5  years.  The  funding  estimate  may 
change.  Continuation  awards  within  an 
approved  project  period  will  be  made 
on  the  basis  of  satisfactory  progress  as 
evidenced  by  required  reports  and  the 
availability  of  funds. 

Funding  Preference 

A  funding  preference  will  be  given  to 
a  national  voluntary  health  organization 
having  a  nationwide  network  of 
affiliates  covering  all  Department  of 
Health  and  Human  Services  (DHHS) 
regions  including  the  Commonwealth  of 
Puerto  Rico  in  order  to  provide  broad 
geographical  coverage  for  the 
dissemination  of  epilepsy  programs. 

D.  Program  Requirements 

In  conducting  activities  to  achieve  the 
purposes  of  this  program,  the  recipient 
will  be  responsible  for  the  activities 
under  1.  (Recipient  Activities),  and  CDC 
will  be  responsible  for  the  activities 
listed  under  2.  (CDC  Activities). 

1 .  Recipient  Activities 

The  applicant  must  propose  activities 
in  one  or  more  of  the  following  three 
priority  areas  listed  below.  If  research 
activities  are  proposed,  the  applicant 
should  discuss  the  potential 
involvement  of  human  subjects  and 
document  how  CDC  human  subject 
requirements  will  be  met. 


a.  Partnership  Building 

(1)  Develop  mechanisms  to  provide 
financial  and  personnel  support  to 
epilepsy  affiliates/chapters  to  facilitate 
building  collaborative  public  health 
partnerships  with  state  and  local  health 
departments. 

(2)  Develop  mechanisms  to  provide 
financial  anci  personnel  support  to 
health  related  organizations  (other  than 
epilepsy  affiliates/chapters)  to  facilitate 
building  collaborative  partnerships. 

(3)  Develop  ongoing  communication 
vehicles  (i.e..  listservs.  web  sites, 
newsletters,  conference  calls,  meetings) 
to  facilitate  problem  solving  and  idea 
sharing  among  organizations  involved 
in  collaborative  activities  to  implement 
programs  to  promote  public  awareness 
of  epilepsy,  provide  education  for  those 
with  epilepsy,  the  general  public  and  for 
health  care  providers,  and  enhance 
communication  channels. 

b.  Create  Awareness/Improve  Health 
Communications 

(1)  Implement  a  sustained 
multifaceted  media  relations  outreach 
program. 

(2)  Develop,  implement  and  evaluate 
strategies  to  broaden  dissemination  of 
existing  educational  materials, 
particularly  those  that  focus  on  teens 
with  epilepsy,  to  those  with  epilepsy 
who  are  under  ser\'ed. 

c.  Consumer  and  Provider  Education 

(1)  Develop  or  adapt,  evaluate,  and 
disseminate  low-literacy  epilepsy 
education  materials;  and'or  educational 
materials  for  large  minority  groups  (e.g., 
Hispanic,  Asian,  American  Natives, 
African  American). 

(2)  Develop,  evaluate,  and 
disseminate  epilepsy  self-management 
materials  delivered  through  traditional 
and/or  alternative  delivery  mechanisms 
(i.e.,  Internet -based.  CD  ROM,  other). 

(3)  Develop  appropriate  training  on 
selected  epilepsy  interventions  with 
demonstrated  cost-effectiveness  with 
appropriate  experts  including 
international  organizations. 

(4)  Develop,  evaluate,  and 
disseminate  continuing  medical 
education  (CME)  or  CME  and 
continuing  education  units  (CEU) 
granting  self  study  professional 
education  through  alternative  deliverv' 
mechanisms  (i.e.,  Internet  based,  CD- 
ROM). 

2.  CDC  Acti\ities 

a.  Collaborate  in  planning, 
implementing,  and  evaluating  strategies 
and  programs. 

b.  Assist  in  the  analysis  and 
interpretation  of  the  evaluation  phase  of 
projects  or  programs. 
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I    I'rnvKic  proiiriimiiiiitK  i  (uisult.jtion 
■iiiii  giiuidiu  n  m  sunpdrt  of  the  [inigr.iin 

il   As.sist  in  tht'  planning  and 
ini()li'int'ntafii)n  of  linka^jcs  with  lu<  al. 
national,  or  international  fpilf[)s\ 
organizations  or  .t^jfiicies. 

E.  Application  (Content 

I'sc  thf  mforrnatioii  in  the  I'rogram 
KtHiuirenients.  Other  Kt'(|iiirf'nu'iits.  and 
Evaluation  (iriteria  stx  tions  to  devfiop 
the  application  t-ontent    Your 
application  will  be  evaluated  on  the 
criteria  listed,  .so  it  is  important  to 
follow  them  in  laying  out  vour  program 
plan   Applicant  is  required  to  submit  an 
original  and  two  copies  of  the 
applif;ation  The  application,  excluding 
appendu  es.  should  not  exceed  M)  pages 
Pages  should  be  clearlv  numbered  and 
a  complete  index  to  the  application  and 
anv  appendices  .should  be  included   The 
original  and  each  copy  of  the 
application  must  b»'  submitted 
unstapled  and  untxmnfl   ,-\ll  materials 
must  be  typewritttui.  (jouble-spaced, 
with  unreduced  type  on  H-1/2"  by  1 1" 
paper,  with  at  least  1"  margins,  headers 
and  footers,  tind  printed  on  one  side 
only   The  application  should  be 
organized  in  the  following  sections 

1  Exfcutivf  Sumiiuin' 

Provide  a  i:l«)ar,  conci.se,  and 
obj«*(:tively  written  stateintint  of  the 
major  objectives  and  components  of 
proposed  activities,  proposed  time 
frame,  and  evaluation  plan    Document 
your  organizations  national  network  by 
providing  a  list  of  your  affiliate 
locations   Also,  include  proof  of  your 
non-profit  status 

2  E.vi.sf;n.ij  Hrsiuin  fs  <inti  Npfds 
Asst'ssnwnt 

Describe  the  documented  need  for  the 
proposed  activities  and  current 
activities  that  provide  ri'levanl 
experience  and  expertist?  to  perform  the 
proposed  activities 

J  (^olliihomtivr  Hi'lutioriships 

Describe  collaborative  relationships 
with  other  agencies  and  organizations 
that  will  be  involved  in  the  proposed 
activities 

4  Operational  and  Evuluntioii  Plan 

Dost:ribe  the  specific  outi:ome  and 
process  objectives  for  each  proposed 
project  with  deliverables  clearly 
identified,  the  major  steps  re(}uired  to 
achieve  the  objectives,  and  a  projected 
timetable  for  completion  that  displays 
dates  for  the  accomplishment  of  spec  ifii 
proposed  activititts   DescTibe  how 
ac:hievement  of  outcome  .md  procjoss 
objec:tives,  and  program  effcHtivenes.s 
will  bc!  evaluated 


■■>   Management  and  Staffing  Plan 

Describe  how  the  program  will  be 
effectively  managed  inc  hiding: 

(<i)  Management  structure  including 
tht!  lines  of  authority  and  jilans  for  fiscal 
control 

(b)  The  staff  positions  responsible  for 
implementation  of  the  program. 

((  I  Qualifications  and  experit^nce  of 
the  designated  staff 

6  Budget  and  justifiratinn 

Provide  a  detailed  budget  recjuest  and 
line-Item  justification  of  all  proposcnl 
opt^rating  expenses 

F.  Submission  and  Deadline 

.Submit  the  original  and  two  copies  of 
PHS-5161-1  (OMB  Number  0937-0189) 
to  the  Grants  Management  .Spec:ialist 
icientified  in  the  ,Sec:tion  |.,  "Where  to 
Obtain  Additional  Information  "  The 
application  deaciline  date  is  |uly  7, 
2000 

Deadline  Applic:ations  shall  be 
considered  as  mc;eting  the  deadline  if 
they  are  either 

(a)  Rftc;eived  on  or  before  the  deadline 
date:  or 

(b)  .Sent  on  or  before^  the  deadline  date 
and  rec;eiveci  in  time  for  submission  to 
thtt  independent  review  group 
(Applic:ants  must  request  a  legibly  dated 
U  S  Postal  .Service  postmark  or  obtain 

a  legibly  dated  receipt  from  a 
c:ommert:ial  carrier  or  U  .S.  Postal 
•Service   Private,  metered  postmarks 
shall  not  be  acceptable  as  proof  of 
timc^ly  mailing  ) 

Uite  Applications  Applications 
whic:h  do  not  meet  the  criteria  in  (a)  or 
(hi  above  are  c:onsidered  late 
applications,  will  not  be  considered, 
and  will  be  returned  to  the  applic;ant. 

(>.  Evaluation  Criteria  (100  Points) 

Kach  applic:ati(m  will  be  evaluated 
individually  against  the  following 
criteria  by  an  independent  review  group 
appointecd  by  filX; 

1  Hesounes  and  Seeds  Assessment  125 
points  I 

The  relevanc:e  of  the  needs  assessment 
and  extent  to  which  the  applic:ant 
demonstrates  that  current  ac:tivities 
provide  experience  and  expertise  for  the 
proposed  projec;ts 

2  Collaboration  115  pomtsl 

The  extent  to  whic;h  the  applicant 
provides  evidenc:e  of  collaborative 
relationships  with  other  agencies  and 
organizations  relevant  to  suc:cessful 
completion  of  the  proposed  projects. 
The*  extent  to  whic;h  the  applicant 
documents  their  nationwide  affiliate 
nc'twork 


3  Proposed  Operational  and  Evaluation 
Plan  135  points  I 

The  extent  to  which  the  applicant 
clearly  identifies  the  specific;  outcome 
and  process  objectives  for  the  proposed 
projects,  deliverables,  and  the  major 
steps  recjuired  to  mcvt  the  objectives; 
provides  a  realistic;  plan  for  involving 
others  in  the  project;  and  proposes  an 
evaluation  plan  that  is  likely  to  provide 
meaningful  information  about  the 
achievement  of  the  projects. 

4  Proposed  Implementation  Schedule: 

110  points  I 

The  extent  to  which  the  projected 
timetable  for  completion  of  tasks  and  for 
meeting  objectives  is  reasonable  and 
realistic. 

5  Project  Management  and  Staffing 
Plan  115  point  si 

The  extent  to  which  the  applicant 
demonstrates  management  structure  and 
staff  positions  with  clear  lines  of 
authority  and  plans  for  fiscal  control, 
and  that  designated  staff  have 
appropriate  qualifications  and 
experience  If  applicable,  the  degree  to 
which  the  applicant  has  met  the  CDC 
Policy  requirements  regarding  the 
inclusion  of  women,  ethnic,  and  racial 
groups  in  the  proposed  research  This 
includes: 

a.  The  proposed  plan  for  the  inclusion 
of  both  sexes  and  racial  and  ethnic 
minority  populations  for  appropriate 
representation. 

b.  The  proposed  justification  when 
representation  is  limited  or  absent 

c.  A  statement  as  to  whether  the 
design  of  the  study  is  adequate  to 
measure  differences  when  warranted. 

d  A  statement  as  to  whether  the  plans 
for  recruitment  and  outreach  for  study 
participants  include  the  process  of 
establishing  partnerships  with 
community(ies)  and  recognition  of 
mutual  benefits. 

6  Budget  (Not  Scored} 

The  extent  tn  which  the  applicant 
provides  a  detailed  budget  and 
justification  consistent  with  the 
proposed  program  objectives  and 
activities. 

7  Human  Subjects  Research  (Not 
Scored  I 

If  applicable,  does  the  applic:ation 
adequately  address  the  requirements  of 
Title  45  CFR  Part  46  for  the  protection 
of  human  subjects? 

H.  Other  Requirements 

Technical  Reporting  Requirements: 

Provide  CDC  with  an  original  plus 
two  copies  of; 
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1.  semiannual  progress  reports: 

2.  financial  status  report,  no  more 
than  90  days  after  the  end  of  the  budget 
period:  and 

3.  final  financial  and  performance 
reports,  no  more  than  90  days  after  the 
end  of  the  project  period. 

Send  all  reports  to  the  Grants 
Management  Specialist  identified  in 
Section  I.,  "Where  to  Obtain  Additional 
Information." 

The  following  additional 
requirements  are  applicable  to  this 
program.  For  a  complete  description  of 
each,  see  Attachment  I  in  the 
application  kit. 

AR  1     Human  Subjects  Requirements 
AR  2     Requirements  for  Inclusion  of 

Women  and  Racial  and  Ethic 
Minorities  in  Research 
AR  10     Smoke- Free  Workplace 

Requirements 
AR-11     Healthy  People  2010 
AR-12     Lobbying  Restrictions 
AR-14     Accounting  System 

Requirements 
AR-15     Proof  of  Non-Profit  Status 

I.  Authority  and  Catalog  of  Federal 
Domestic  Assistance  Number 

This  program  is  authorized  under  the 
sections  301(a)  and  317(k)(2)  the  Public 
Health  Service  Act,  [42  U.S.C.  241(a) 
and  247b(k)(2)],  as  amended.  The 
Catalogue  of  Federal  Domestic 
Assistance  number  is  93.283. 

I.  Where  To  Obtain  Additional 
Information 

To  receive  additional  written 
information  and  to  request  an 
application  kit,  call  1-888-GRANTS4 
(1-888-472-6874).  You  will  be  asked  to 
leave  your  name  and  address  and  will 
be  instructed  to  identify  the 
Announcement  number  of  interest. 

If  you  have  questions  after  reviewing 
the  contents  of  all  the  documents, 
business  management  assistance  may  be 
obtained  from:  Barry  Copeland,  Grants 
Management  Specialist,  Grants 
Management  Branch,  Procurement  and 
Grants  Office  Announcement  00069. 
Centers  for  Disease  Control  and 
Prevention.  Room  3000.  2920 
Brandvwine  Road,  Atlanta,  GA  30341- 
4146.  telephone (770) 488-2762,  E- 
mail:  bjc8@cdc.gov. 

This  and  other  CDC  announcements 
can  be  found  on  the  CDC  home  page 
Internet  address — http://w\^'w. cdc.gov. 
Click  on  Funding  then  click  on  Grants 
and  Cooperative  Agreements. 

For  program  technical  assistance, 
contact:  Mike  Waller,  Centers  for 
Disease  Control  and  Prevention, 
Division  of  Adult  and  Community 
Health,  National  Center  for  Chronic 
Disease  Prevention  and  Health 


Promotion,  4770  Buford  Highway  NE, 
Atlanta,  GA.  30341-3717.  Telephone; 
(770)  488-5264,  E-mail:  mnwl@cdc.gov. 

Dated;  liine  6.  2000. 
Henry  S.  Cassel  III, 

Deputy  Director.  Procurement  and  Grants 
Office.  Center  for  Disease  Control  and 
Prevention  ICDCi. 

IFR  Doc.  00-14832  Filed  6-12-00;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Announcement  00062] 

Postdoctoral  Fellowship  Training 
Program  In  Infectious  Diseases;  Notice 
of  Availability  of  Funds;  Amendment 

A  notice  announcing  the  availability 
of  Fiscal  Year  2000  funds  for  a 
cooperative  agreement  program  for 
Postdoctoral  Fellowship  Training 
Programs  in  Infectious  Diseases  was 
published  in  the  Federal  Register  on 
June  7,  2000.  [Vol.  65,  No.  110.  Pages 
36145-36148].  The  notice  is  amended  as 
follows: 

On  page  36147.  Second  Column. 
Under  Section  F.  Submission  and 
Deadline,  Letter  of  Intent  (LOI),  change 
to  read  the  "In  order  to  assist  CDC  in 
planning  the  evaluation  of  applications 
submitted  under  this  Program 
Announcement,  all  parties  intending  to 
submit  an  application  are  requested  to 
submit  an  LOI  to  inform  CDC  of  their 
intention  to  do  so  on  or  before  June  23. 
2000.  Also,  on  page  36147.  Second 
Column.  Under  Section  F.  Submission 
and  Deadline.  Application,  change  to 
read:  On  or  before  Friday,  July  7,  2000, 
submit  the  application  to  the  Grants 
Management  Specialist  identified  in  the 
"Where  to  Obtain  Additional 
Information"  section  of  this 
announcement. 

Dated;  June  7.  2000. 
Henry  S.  Cassell.  Ill, 

Acting  Director.  Procurement  and  Grant'i 
Office  Centers  for  Disease  Control  and 
Prevention  ICDCI. 
IFK  Doc,  00-14834  Filed  6-12-00:  8:45  amj 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Announcement  01007] 

Grants  for  Injury  Control  Research 
Centers;  Notice  of  Availability  of  Funds 

A.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  fiscal  year  (FY)  2001 
funds  for  Injury  Control  Research  Center 
(ICRC)  grants.  This  program  addresses 
the  "Healthy  People  2010"  priority- 
areas  of  Injury  Prevention. 
Unintentional  Injury  Prevention,  and 
Violence  and  Abuse  Prevention.  For  the 
conference  copy  of  "Healthy  People 
2010."  visit  the  Internet  site:  http:// 
wvyw.health.gov/healthypeople. 

The  purposes  of  this  progreim  are: 

1.  To  support  injury  prevention  and 
control  research  on  priority  issues  as 
delineated  in:  Healthy  People  2010: 
Injury  Control  in  the  1990's:  A  National 
Plan  for  Action:  Reducing  the  Burden  of 
Injury:  Advancing  Prevention  and 
Treatment;  Injury  in  America;  Injury 
Prevention:  Meeting  the  Challenge;  Cost 
of  Injury:  A  Report  to  the  Congress:  and 
any  list  of  research  priorities  published 
by  the  National  Center  for  Injury 
Prevention  and  Control  (NCIPC): 

2.  To  integrate,  in  the  context  of  a 
national  program,  the  disciplines  of 
engineering,  epidemiology,  medicine, 
biostatistics.  public  health,  law  and 
criminal  justice,  and  behavioral  and 
social  sciences  in  order  to  prevent  and 
control  injuries  more  effectively: 

3.  To  support  the  identification  and 
description  of  injur%'  problems,  to 
identify-  risk  and  protective  factors  that 
can  be  used  to  design  and  test  injury' 
prevention  and  control  strategies,  to 
evaluate  current  and  new  interventions 
for  the  prevention  and  control  of 
injuries,  and  to  support  the 
implementation  of  effective  prevention 
and  control  strategies  in  the  public  and 
private  sector;  and 

4.  To  provide  technical  assistance  to 
injury  prevention  and  control  programs 
within  a  geographic  region. 

B.  Eligible  Applicants 

This  announcement  will  provide 
funding  for  applicants  in  regions  which 
do  not  have  funded  Injurv'  Control 
Research  Centers  (ICRCs)  and  for 
applicants  in  regions  which  have 
funded  centers  which  must  re-compete 
for  funding. 

Eligible  applicants  include  all 
nonprofit  and  for-profit  organizations  in 
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Ki'i;inils   1     J,  .').  h.  r,  H.  ,liul  'I    riiu^. 
um\  rrsilit's,  <  ollt'^cs.  rt'srarc  h 
ni>tilutiiiii-.,  h(l^pll,ll^   iillirr  [lulilic    imi 
()ri\..iti'  nri;.mi/..itiniis,  St.itc  .uul  li<i  .il 
IiimIiIi  (li'p.irtmiMits   ,iiiii  Niii.ili    iiiiiinntN 
.iiui^ir  wiiincn  I lu  iifii  liuMiirsM-s  ,iri' 
I'li^itilt'  tiir  ttii"s>'  yr.iiil^   Ndii  .!(  .iilciiiK 
applii  ant  institiitiinis  should  pru\ii)r 

t^vi(i(-n<  (■  nt  .1  (  oll.ilior.ttlN  (•  rrl.ilinilsllip 
\\  ith  .III  ,i(  ailriuii    iiistilutii  III 

iMi^ihlc  applii  aiils  .irr  liinitfd  to 
organi/.atioiis  in  Kctjioii  )  (Coiiikm  ti(  iit 
Maiiu".  Mass.ii  hiisi'tts.  Ni-v\  llainpNturc. 
Kliodc  Island,  and  Vt-riiiont),  Ki'uioii  J 
(N'i'w  Ii'rsey.  N»'u  >nrk.  I'uerto  Ku  o, 
and  Virgin  Isl.mdsl.  Ki-i^imi  f)  (Illinois 
Indiana.  Mit  higan.  Miniu'Mita.  ( )hio 
and  \Vis(  oiisin).  Kfvjion  (>  (.\rkans<is. 
Loiu.siana.  New  Mcmi  o.  ( )k!ahonia.  ami 
Texas),  Ri'^ioii  7  llow.i.  Kansas. 
Missouri,  and  N'l'hrask.i).  Ki'l;ioii  H 
(Colorado.  Montana   North  Dakol.i 
.South  Dakota,  t'tah.  .iiid  \V\iiining).  an<l 
Rt^gion  4  (Arizona.  ( i.iliforni.i.  H.iuau. 
Nevada,  American  .S.nno.i.  {iu.ini. 
Mariana  Islands.  M.irshall  Islands. 
Micront'sia.  and  Palau) 

Note:  IC  Ml '.  ^raiil  .uvards  an?  made  In  Iho 
.i(iplitrtiil  iiistiliiliiiiior^.inr/iition.  not  thi' 
Prin(  ipal  liivcsli^atui 

Note:  ruliiii   Law  ll)4-»..".  sl.itfs  thai  .in 
urjidtu/alioii  (iitsi  rih>'(l  in  si'i  tioii  "i01(i  )|4)  ul 
the  Internal  Kevenue  (lode  of  I'JHb  that 
uncages  in  liihliviiiK  ,ii  tivities  is  not  eligible 
to  receive  Federal  tuiids  ((instituting  an 
iw.ird.  grant.  <  noperHlive  nkjo'ciniMil. 
I iiilrai  I.  lu.iii.  or  am  other  lomi 

C.  Availability  of  Kund.s 

.Approxirnatfiy  S;i.(i22.()()0  is  fvp«M  t.'d 
to  hf  availalilr  in  FY  JODl  to  hiiid 
.ipproxiinatt'lv  four  avv.irds    It  is 
I'xpt'i  tt'd  th.it  the  .iMT.ii^f  aw.ini  uiU  ln' 
S90.5,.SOO  (total  of  diri'i  t  ,ind  iiidirci  t 
costs).  It  is  expiM  tml  that  tin-  .uv.irds 
will  ht'gin  on  or  .iroimd  .Scpti'iiihfr  1 
JOOl.  ami  will  hf  iiiadi-  for  ,i  IJ  month 
hudgt't  period  witliin  .i  pro|i'(  t  (n-riod  n| 
up  to  five  vt'ars   .Applu  .itioiis  tli.ii 
exi:o»«d  the  funding;  i  .i[)  of  .S'lii'i  'lOO  u  ill 
hi'  I'xiiudt'd  from  thi'  i  ompftilion  iiiid 
n'turiifd  to  thf  .ipplu  ,int    I'limlim; 
Hslimates  ma\  i  h.iii^f  ( jiiitiiiu.iliiui 
awards  wittiin  .in  .ipprov cd  pro|iM  t 
period  will  1)1-  m.idi'  on  tfie  h.isis  ul 
s,itisfa(,tor\  |)roi;rfss  .is  >'\  idi'ui  I'd  li\ 
roquiri'd  reports  .iml  the  .i\  ,ulahilit\  ol 
funds 

(  'nc  o/  /•'l/Hf/s 

('enter  tumlin^  is  to  he  design. ited  for 

two  types  of  ,i(  tlVlties    (  )ile  t\  pe  iif 

activity  is  considered    ( .i,ri'    .iiid 
inchides  adniinistr.itioii.  iii.in.i^eiiient. 
.tjeneral  support  servii  es  |r  e  statistii  al. 
lihrarv.  lueili.i  rel.itions   .imi  ,id\o(  .u  \ ) 
as  well  .IS  .H  tivities  ,isso(  lated  willi 
resoan  h  develupmcnt   technn.al 
assistani  e.  ,ind  edm  ,itioii  (e  t;  seed 


I'M  i|e(  Is    trailing  .k  tu  ities.  and 
1  iili,ilii'r.iti\  •■  ,imi  technical  assist, im  e 
K  liv  ilii's  vs  ith  other  groups)   Funds  ina\ 
In-  .illoi  ,ii,'d  for  tr.iinee  stipeiuis.  tuition 
remission   ,iml  trainee  travel,  ip. 
■i(  (  ordani  e  with  the  i  urrent  r.ites  tor  the 
I'uhlii   He,ilth  av;en(  les   Indirei  t  (  osts 
tor  these  tr.iinee  rel,ite<l  dt  tl\lties  are 
limited  to  H  0  pen  enl    Defined  researih 
pro|e(  ts  (  onstitute  the  second  type  of 
.!( ti\  itv.  .ind  ICRC.s  are  nnrounised  to 
work  toward  .iddressim;  the  breadth  of 
the  field   Core  .ictiMties  and  (fefined 
research  projects  ma\  eai  h  constitute 
hetwpon  2.5  pert:ent-7.5  pwrf  pnt  of  the 
oper.itiiik;  budget  ,ind  sliould  be 
h.il.im  ed  in  su(  h  .i  wa\  that  the  KiRC 
.l''iiuiiistrates  productivity  m  research  as 
wrW  ,is  teaching  .ind  servii  e  .Applicants 
u  ith  less  demonstrated  expertise  m 
ri'sciri  h  .ire  em ouraged  to  desdte  a 
l.irger  percf'iilage  of  funds  to  cfefined 
research  pro|iK:ls  in  order  tn  establish 
their  (  apafiilitv  as  research  renters  of 
e\i  ellem  e 

(•r.int  funds  will  not  be  made 
.u.iil.ihle  to  support  tfii'  pro\ision  of 
diret  t  (  are   Studies  may  be  supported 
w  hu  h  e\  .iliiate  methods  of  care  and 
reli.tbilit.ition  for  potential  retfut  tions  in 
iii|iir\  efteits  and  costs   .Studies  i  an  fie 
siipfiorted  whu.h  identify  the  effect  on 
iiiiur\  outc;omes  and  cost  of  systems  for 
pre-hospital    hos[)ital.  and  rehabilit,iti\e 
( .ire  , ind  independent  living 

Fliuibli'  applu  .ints  may  enter  into 
coiitr.icts.  including  consortia 
agreements  (as  set  forth  in  the  PHS 
C.r.ints  Pidicy  .Statement,  (lated  A\it\\  1 
IM'M).  as  nei  essarv  to  meet  the 
reipiirements  of  the  program  and 
strengtfien  the  over.iU  .qiplu  atnm 

h'uiuimg  Pn'fen'ru  f's 

Funding  preferem  c  will  be  given  to 
[>■  I  I  iiiipeling  I(  !R(  !s   Tfiese  (enters 
represi'iii  ,1  long  term  nucstment  for 
N(  ,11'(    .uul  .III  estatilished  resource  for 
liiliir\  ( .oiitrol  related  issues  for  their 
M.ites  ,ind  regions 

I).  Program  Requirements 

Till'  tnlliiw  11114  ,ire  .ipplll  .lilt 

re(iiiir('nients 

1  .\pplii  .ints  must  deilhuistr.ile 
I'NpiTlise  .iiid  I  ondiK  t  resean  h  [irojei  ts 
III  at  le.isl  one  n\  tfie  three  pllase^  of 
injury  c  ontml  (prevention,  acute  care,  or 
r"h.iliilit.itionl  .md  .ire  em  (luraged  to  be 

I  iilliprehensiVf 

2  .■\(ipli(  ants  must  dm  ument  ongoing 
iii|ur\  rel.ited  research  projects  or 

I  ontrol  ai  tivities  currently  supfxirted  h\ 
other  soiirc  es  of  funding 

t   .\ppli(  ants  must  provide  .1  director 
(I'riiK  ip.il  liuestig.itor)  who  has  spec  ific 
.iiithorit\  and  responsihiIit\  to  carry  out 
the  prn|<'(  t    The  dire(  tor  must  report  to 
111  ippropri.ite  institution, il  official,  e.fi , 


dean  of  .i  s(  hool    \\i  t'  president  of  a 
university,  or  (  ommissioner  of  health. 
The  dire(  tor  must  h.ue  no  less  than  30 
pen  cut  effort  (fevoted  soleK  to  this 
pro|ect  with  an  anticipated  range  of  30 
pert  ent — .tO  percent 

4   .XpplK  ants  must  demonstrate 
experience  m  siu  cessfiillv  comiucting. 
evaluating,  and  publishing  in|urv 
research  and/or  designing, 
imph'inenting.  and  evaluating  injury 
control  programs. 

.5   .Applicants  must  provide  evidence 
of  working  relationships  witli  outside 
agencies  and  other  entities  which  will 
.iUow  for  implementation  of  any 
[iroposed  intervention  activities. 

h   .Applicants  must  jirovide  evidence 
of  involvement  of  specialists  or  experts 
m  medicine,  engineering,  epidemiology, 
law  and  criminal  justice,  behavioral  and 
SOI  lal  s(  lences.  fiiostatistics.  and/or 
[uibli(   health  as  needed  to  complete  the 
plans  of  the  center  These  are 
considered  the  discipline's  and  fields  for 
ICRCs  An  ICRC  is  encouraged  to 
involve  biomechanicists  in  its  research. 
This,  again,  may  be  achieved  through 
( ollaborative  relationships  as  it  is  not  a 
requirement  that  all  ICR(;s  have 
biomechanical  engineering  expertise. 

7  .Applicants  must  have  established 
curricula  and  graduate  training 
programs  in  disc  iplines  relevant  to 
miury  (ontrol  (eg.,  epidemiology, 
hiomec  hani(  s.  safety  engineering,  traffic 
safetv  .  behavioral  sciences,  or 
economics) 

8  .Applic  ants  must  demonstrate  the 
abilitv  to  disseminate  injurv  (  ontrol 
research  findings,  translate  them  into 
interventions,  and  evaluate  their 
effectiveness 

4   .Applicants  must  have  an 
established  relationship,  demonstrated 
bv  letters  of  agreement,  with  injury 
prevention  and  control  programs  or 
injury  surveillance  programs  being 
carriecf  out  in  the  region  in  which  the 
ICRC  IS  located   Cooperation  with 
private-sector  programs,  e.g.  "Safe 
USA"  partnerships,  is  encouraged. 

10  .Applicants  should  have  an 
established  or  doc:umented  planned 
relationship  with  organizations  or 
individual  leaders  in  c:ommunities 
where  injuries  oci  ur  at  high  rates,  p  g.. 
minority  i  ommunities 

E.  Application  Content 

I  se  the  information  in  the  Program 
Requirements.  Other  Requirements,  and 
Evaluation  Oiteria  sections  to  develop 
the  applic  ation  c:ontent.  Applic:ations 
should  include  the  following 
information: 

1  Face  page 

2  Description  (abstract)  and 
personnel 


3.  Table  of  contents 

4.  Detailed  budget  for  the  initial 
budget  period:  The  budget  should 
reflec:t  the  composite  figures  for  the 
grant.  In  addition,  separate  budgets 
(direct  and  indirect  costs)  and 
justifications  should  be  provided  for  the 
following  categories  of  activities: 

a.  Core  activities,  including 
management  and  administrative 
functions,  other  non-research  activities 
(e.g.  education/training,  consultation, 
tcichnical  assistance,  translation/ 
dissemination,  program  and  policy 
development  and  evaluation,  advocacy, 
and  media  activities,  etc.),  and  small 
seed  projects  of  less  than  Si  5,000  for  a 
one  year  period  or  less. 

b.  Research  Studies: 

(1)  Small  studies  of  515.000-75,000 
for  each,  of  one  to  three  years  duration. 
These  projects  might  be  expansions  of 
seed  projects,  either  further  developing 
methods  or  hypotheses  in  preparation 
for  a  larger  investigation  leading  to  the 
submission  of  an  ROl  level  proposal,  or 
may  he  stand-alone  investigations 
sufficient  to  yield  results  worthy  of 
jniblication  in  a  peer-reviewed  journal 
.ind/or  a  technical  report  for  a  legislative 
liodv.  governmental  agenc:y.  or  injury 

(  ontrol  program. 

(2)  L.arger  scale  studies  with  annual 
budgets  exceeding  575.000  and  lasting 
up  to  five  years.  These  projects  typically 
will  test  hypotheses  and  employ  more 
sophisticated  methodologies  and/or 
larger  sample  sizes  than  small  studies. 

For  seecf  projects,  only  modest 
de.sc.riptions  are  required  within  the 
application  and/or  clear  definition  of 
procedures  used  to  select  the  projects. 
More  detailed  descriptions, 
commensurate  with  costs,  are  required 
for  both  small  studies  and  larger  scale 
projects. 

5.  Budget  for  entire  proposed  project 
period  including  budgets  pertaining  to 
consortium/contractual  arrangements. 

6.  Biographical  sketches  of  Key 
personnel,  consultants,  and 
collaboratois,  beginning  with  the 
Principal  Investigator  and  core  faculty. 

7.  Other  support:  This  listing  should 
iiu:lude  all  other  funds  or  resources 
pencling  or  currently  available.  For  each 
grant  or  contract  include  source  of 
funds,  amount  of  funding  (indicate 
whether  pending  or  current),  date  of 
funding  (initiation  and  termination), 
and  relationship  to  the  proposed 
program. 

8.  Resources  and  environment. 

9.  Research  plan: 

a.  ICRCs  are  to  develop  a  range  of 
research  and  other  non-research 
activities  that  are  designed  to  advance 
the  field  of  injury  control  through 
development  of  new  scientific  or 


surveillance  methods,  creation  of  new 
knowledge,  and  translation  of 
knowledge  into  training,  program  and 
policy  development  and  evaluation 
activities  or  other  applications  that  will 
ultimately  reduce  injuries  or  their 
effects.  ICiRC  applications  should 
articulate  how  the  activities  of  their 
program  are  integrated  with  each  other 
so  as  to  demonstrate  the  whole  of  the 
ICRCs  activities  and  their  potential 
impact. 

b.  A  detailed  research  plan  (design 
and  methods)  including  hypothesis  And 
expected  outcome,  value  to  field,  and 
specific,  measurable,  and  time-framed 
objectives  consistent  with  the  activities 
for  each  project  within  the  proposed 
grant. 

(1)  .Seed  projects  require  a  short  write 
up  describing  the  injury  control  context 
of  the  study,  the  objective,  the  design, 
the  setting  and  participants,  the 
intervention  being  addressed,  main 
outcome  measurements,  expected 
results,  time  lines,  cost  (direct  and 
indirect),  and  plans  for  translation/ 
dissemination,  and/or  clear  definition  of 
procedures  used  to  select  the  projects. 

(2)  Small  research  projects  require  a 
10-15  page  write  up  describing  the 
accomplishment  of  all  the  steps, 
including  the  development  and  testing 
of  methods,  the  instruments,  and  the 
collection  of  preliminary  data,  needed 
to  take  an  innovative  approach  and 
develop  it  to  the  level  of  a  larger 
investigation  leading  to  the  submission 
of  an  ROl  level  proposal  or  a  stand- 
alone investigation  sufficient  to  yield 
results  worthy  of  publication  in  a  peer- 
reviewed  journal  and/or  a  technical 
report  for  a  legislative  body, 
governmental  agency,  or  injury  control 
program. 

(3)  Large  research  projects  require  an 
ROl  level  write  up  as  described  in  the 
PHS  398  (Rev.  4/98)  guidelines  and 
should  be  included  as  appendices  of  the 
application. 

(4)  A  detailed  evaluation  plan  which 
should  address  outcome  and  cost- 
effectiveness  evaluations  as  well  as 
formative,  efficacy,  and  process 
evaluation. 

Include  in  the  narrative  for  each  small 
research  project  and  large  project  in  the 
research  plan  section  of  the  application: 

(1)  Title  of  Project 

(2)  Project  Director/Lead  Investigator 

(3)  Institution(s) 

(4)  Categorization  as  to  "Prevention. 
Acute  Care,  Rehabilitation,  or 
Biomechanics" 

(5)  Categorisation  as  to  "Seed  Project. 
Small  Project,  or  Large  Project" 

(6)  Categorization  as  to  "New  or 
Ongoing  Project" 

(7)  Cost/Year  (Direct  and  Indirect) 


(8)  Research  Training?  Names, 
Degrees  of  Persons  Trained  or  in 
Training 

(9)  Key  Words 

(10)  Brief  Summary  of  Project 
including  Intended  Application  of 
Finding  (Abstract) 

c.  A  description  of  the  core  faculty 
and  its  role  in  implementing  and 
evaluating  the  proposed  programs.  The 
applicant  should  clearly  specify  how 
disciplines  will  be  integrated  to  achieve 
the  ICRCs  objectives. 

d.  Charts  snowing  the  proposed 
organizational  structure  of  the  ICRC  and 
its  relationship  to  the  broader 
institution  of  which  it  is  a  part,  and, 
where  applicable,  to  affiliate  institutions 
or  collaborating  organizations.  These 
charts  should  clearly  detail  the  lines  of 
authority  as  they  relate  to  the  center  or 
the  project,  both  structurally  and 
operationally.  ICRC  directors  should 
report  to  an  appropriate  organizational 
level  (e.g.  dean  of  a  school,  vice 
president  of  a  university,  or 
commissioner  of  health),  demonstrating 
strong  institution-wide  support  of  ICRC 
activities  and  ensuring  oversight  of  the 
process  of  interdisciplinary  activity. 

e.  Documentation  of  the  involved 
public  health  agencies  and  other  public 
and  private  sector  entities  to  be 
involved  in  the  proposed  program, 
including  letters  that  detail 
commitments  of  support  and  a  clear 
statement  of  the  role,  activities,  and 
participating  personnel  of  each  agency 
or  entity. 

An  applicant  organization  has  the 
option  of  having  specific  salary  and 
fringe  benefit  amounts  for  indiv  iduals 
omitted  from  the  copies  of  the 
application  which  are  made  available  to 
outside  reviewing  groups.  To  exercise 
this  option:  on  the  original  and  five 
copies  of  the  application,  the  applicant 
must  use  asterisks  to  indicate  those 
individuals  for  whom  salaries  and  fringe 
benefits  are  not  shown:  the  subtotals 
must  still  be  shown.  In  addition,  the 
applicant  must  submit  an  additional 
copy  of  page  four  of  Form  PHS-398, 
completed  in  full,  with  the  asterisks 
replaced  by  the  salaries  and  fringe 
benefits.  This  budget  page  will  be 
reserved  for  internal  staff  use  only. 

F.  Submission  and  Deadline 

Submit  the  original  and  five  copies  of 
PHS  398  (0MB  Number  0925-0001  )and 
adhere  to  the  instructions  on  the  Errata 
Instruction  sheet  for  PHS  398).  Forms 
are  in  the  application  kit. 

On  or  before  November  1.  2000. 
submit  the  application  to  the  Grants 
Management  Specialist  identified  in  the 
Where  to  Obtain  Additional  Information 
section  of  this  announcement. 
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Applli  atiniis  sh.lll  he  (  (UlsuiiTi'd  .l.s 

iiUM'tm)4  till'  ilfcullini'  if  thf'V  art'  cithfr 

1  Kt'ccut'd  nil  (ir  licturf  thi-  iIckIIiii'' 
(latf:  or 

2  .Sent  1)11  (II  hftiiri'  the  ilcKiliiir  (l.it>- 
and  rtH»Mvt'(i  in  tiiiu'  tnr  suhmissiou  t<i 
the  indoptMidcnt  ri'\  h-w  t;rnu|i 
Applicants  rmisl  riMnn'sf  ,i  Icyjihlv  dalfd 
1 1  ,S   ['iist.il  Sfr\  II  f  piistiii.irk  or  nlitain 

.1  lt•^l^)lv  dated  rt'(  cipt  fruiii  ,i 
(oninuTcial  i  arncr  or  thr  I    S   I'ost.il 
Servictv  Private  metered  piistmark-s  shall 
not  hv  aci cptahle  ,in  [iniof  nf  timeK 
mailing 

l-ate  Applu  <iti()iis   Appli(  atinns 
which  lin  not  meet  the  criteria  in  1 1  )  (ir 
(2.)  dhove  are  ((insidered  late 
applicatiiins.  will  nnt  he  (  (insiilered 
an<l  will  he  returned  tn  the  applu  aiil 

(t.  Evalualiun  (Criteria 

Upon  re<;«Mpt.  applications  will  he 
reviewed  hv  ( !D(!  staff  for  (  oinpleteness 
and  re.sponsiveiH'ss  ,is  outlined  under 
thi'  previous  heading  Program 
Kequirenients   Ini mnplete  applu  atioiis 
and  applic  ations  that  <ire  not  responsi\f 
will  he  returned  to  tfie  applu  ant 
without  hirther  (  onsideratum 

Applications  whu  h  .ire  (  omplete  and 
responsive  inav  he  suh|e(  ted  to  a 
preliniin.irv  evaluation  (triage)  In  the 
In)urv  Kesean  h  (.r.mt  Keview 
(Committee  (IKtiKCI  to  determine  if  the 
application  is  of  sufficient  tec  hnii  al  and 
scientific   merit  to  warrant  further 
review  hv  the  IK(;Ki;  CDC  will 
withdraw  troiii  further  ((uisuler.itiiiii 
applications  ludged  to  he 
nonconipetitue  and  promptU  iiotih  the 
princ  ipal  investig.ilor  program  direc  tor 
and  the  otfli  i.il  signing  tor  the  afi[ilu  ant 
organization  Those  ajiplii  ations  ludged 
to  he  (  iimpelitive  will  he  further 
evaiuateif  h\  a  dual  re\  lew  (iroi  ess. 

Awards  will  he  made  based  on 
prioritv  scores  assigned  to  applu  atimis 
f)V  the  IK(iK( :   program  mat  II   priorities 
and  needs  determined  h\  a  sec  iiiular\ 
rmiew  1  ommittee  |the  AiK  isor\ 
(idinmittee  for  ln|ur\  Prevention  and 
(iontrol).  .ind  the  .i\ailahilit\  ol  funds 

1.  Rcvwn  h\  thr  !niur\  Hf\<-iui  l\  i.niiils 
flevK'n  CDiiuiiitti-f  ItHdHCI 

Initial  [leer  review  of  H'.RC.  grant 
applications  will  he  i  ondiii  ted  in  itie 
1R(JRC].  whic  h  will  rec  omniend  the 
application  for  further  i  oiisideration  or 
not  for  hirther  i  onsideration    I'or  thosr 
a[)plic  citions  rec  ommended  tor  tiirlher 
consideriition.  a  te.un  ol  peer  reviewers. 
including  memhers  ot  the  IKliKC,  will 
rnnduci  on-site  visits  at  eai  h  apjilii  ant 
institution,  generate  sumniarv 
statements  for  the  v  isits.  and  report  its 
assessment  to  the  IKUKCi 

Factors  to  he  considered  h\  the  IRCiRli 
include: 


1   The  sp«rifir  aims  of  thp 
ap|)lu  ation.  eg.  the  long-term 
nhiei  tives  and  intended 
ICC  omplishments   Ap[)roval  of  research 
protects  (including  new  researc;h 
pro|ec  ts  proposed  during  the  five  vear 
funding  (  vc.le)  is  suh)ect  to  peer  review 

(  1 1  Se»>c]  pro)e(  ts  will  he  evaluated 
(  oilec  tivelv  on  the  mechanism  for 
sulii  itation  of  projects,  on  the  technical ' 
scientiht  merit  review,  and  on  the 
selection  and  monitoring  of  projects. 

(2)  Small  pmiec  ts  will  f)e  evaluated 
indiv  idnallv  on  the  innovativp  approach 
,uid  proposed  methods  for  achieving  an 
investigation  sufficient  to  support  a 
suhmission  of  an  ROl  level  proposal 
and  or  worthv  of  puhlic  ation  in  a  pt-er- 
reviewi'd  |ournal  anci  cira  tec:tjnical 
report  for  a  legislative  hodv. 
governmental  agencv.  or  injurv  control 
program 

(  i)  Large  [)ro)ec  ts  will  he  evaluated 
indiv  idu.illv  ac  cording  to  existing  ROl 
level  pro|ec  t  standards  as  dt^scribed  in 
the  PUS  Mm  (Rev   4.9H)  guidelines   An 
.ijiplic  ation  must  have  a  minimum  of 
three  large  researc  h  pro|ec  ts  approved  in 
order  to  he  recommended  for  further 
c  onsideration. 

h  The  scientific  and  technical  merit 
of  the  overall  a[)plication.  inc  hiding  the 
signific  anc  e  and  originalitv  (e  g  .  ntnv 
topic  ,  new  method,  new  approac:h  in  a 
new  population,  or  advanc  ing 
underst, Hiding  of  the  prof)lein)  of  the 
proposed  rese.iri  h 

(     The  extent  tn  whii  h  tfie  evaluation 
plan  will  allow  for  the  measurement  of 
[irogress  toward  the  achievement  of 
st.ited  applu  ation  oh|ec  tives 

il    (Ju.ilific  ations   adeciuai  v  .  .ind 
.ip()ropriateness  ot  personnel  to 
ai  c  omplish  the  proposed  ac  tivities 

e  The  soundness  of  the  proposecf 
hudgel  in  terms  lit  ,lde(|uac  V   of 
resoiirc  es  <iiui  Iheir  alloc  .ition 

t   111  .11  id  it  inn  tn  I  undue  ting  defined 
resciri  h  pro|ec  ts.  I(  'Kt  's  .ire  ex|iec:ted  tn 
dev  n(e  siihstantial  attention  tn  ac:tiv  ities 
direc  ted  ,it  advanc  ing  the  field  through 
other  ,11  tivities  th.it  art   designed  to 
imjirove  rese.iri  h  i  apahilities  and 
Ir.inslate  resean  li  into  prac  tu  e 
hx.imples  lit  sill  h  .11  tivities  inilude 
I  niisultatinii  .mil  tec  linii  al  .issistanc:e 
lli.it  ,ire  respniisive  to  regional  and  state 
|irinrities.  professional  training  for 
res.. in  hers  ,ind  practitioners,  program 
.lev  elnpment.  <ind  evaluation  endeavors. 
The  degree  of  effort  devoted  to  these 
aspects  ot  an  KlRC.s  program  should  he 
filearly  stated  in  the  justification  and  the 
hudget    The  degree  of  effort  nidv  he 
V. tried  and  should  reflec  t  the  spc>c  ihc: 
foe  us  ancf  goals  of  the  KiRCl 

g  Details  ol  progress  in  the  most 
recent  funding  period  should  he 
provided  in  the  applic:afion  if  the 


applicant  is  submitting  a  re-competing 
application.  DocumentcKi  examples  of 
success  include   dtn'elopment  of  pilot 
projtH^ts,  completion  of  high  cjualitv 
research  projects:  publication  of 
findings  in  peer  reviewed  scientific  and 
technu:al  journals;  number  of 
professionals  trained:  ongoing  [)rovision 
of  c  onsultation  and  tc>chnical  assistanc;(?: 
integration  of  disc:iplines:  translation  of 
research  into  implementation:  impact 
on  injurv  control  outc;c)mes  including 
legislation,  regulation,  treatment,  and 
behavior  modification  interventions. 

h  Does  the  application  adec^uately 
address  the  requirements  of  Title  43 
(TR  Part  4f)  for  the  protec:ticm  of  human 
subjects'" 

i   Dcjes  the  applic;ant  meet  the  CDC 
Policy  requirements  regarding  the 
inclusion  of  women,  ethnic,  and  racial 
groups  in  the  proposed  research' 

j  Does  the  appIic;ation  adequately 
address  the  requirements  of  the    PHS 
Polic;y  on  Humane  (^re  and  Use  of 
Laboratorv  Animals  by  Awardee 
Institutions'' 

2.  Review  by  the  CD(^  Ad\isor\- 

dommittee  for  Injun'  Prevention  and 
Control  lACIPCl 

Secondary  review  of  K^RC  grant 
applic:ations  will  be  c:onducted  b\  the 
.•^cienc  e  and  Program  Review  Work 
Group  (SPRWG)  of  the  ACIPC.  The 
SPRWC  consists  of  ACIPC:  memfiers. 
Federal  ex  officio  participants,  and 
organizational  liaisons.  The  Federal  ex 
officio  participants  will  be  responsible 
for  identifving  proposals  in  overlapping 
areas  of  research  interest  so  that 
unwarranted  dupli<.ation  in  federallv- 
funded  resean  h  can  be  avoided.  The 
N(;iPC',  Division  Associate  rDirec:tors  for 
Science  (ADS)  or  their  designees  will 
address  the  SPRWC;  to  assure  that 
research  priorities  of  the  announcement 
.ire  understood  and  to  provide 
fiac  kgrounci  regarding  c;urrent  researcli 
ac  tivities   These  recomm»>ndations  will 
be  presented  to  the  entire  AC1P(]  in  the 
form  of  a  report  bv  the  Chairman  of  the 
SPRWC".  The  ACIPC  will  vote  to 
approve,  disapprove,  or  modify  these 
recommendaticms  for  funding 
consicieration. 

These  recommendations,  based  on  the 
results  of  the  review  by  the  IRGRC.  the 
relevance  and  balance  of  the  proposed 
researc  h  relative  to  the  NCIPC  programs 
and  priorities,  and  the  assurance  of  no 
duplic;ation  of  federally-funded 
research,  are  presented  to  the  Director. 
NCIPC,  for  funding  decisions. 

Factors  to  be?  considered  bv  the  ACIPC 
include: 

a.  The  results  of  the  peer  review. 

h.  The  signifK;ance  of  the  proposed 
activities  as  thev  relate  to  national 
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progreim  priorities,  geographic  balance, 
and  the  achievement  of  national 
objectives. 

c.  The  overall  balance  of  the  ICRC 
program  in  addressing  the  three  phases 
of  injury  control  (prevention,  acute  care, 
and  rehabilitation);  the  control  of  injury 
among  populations  who  are  at  increased 
risk,  including  racial/ethnic  minority 
groups,  the  elderly  and  children;  the 
major  causes  of  intentional  and 
unintentional  injury;  and  the  major 
disciplines  of  injury  control  (such  as 
biomechanics,  epidemiology,  and 
behavioral  science). 

d.  Budgetary  considerations.  The 
ACIPC  will  recommend  annual  funding 
levels  as  detailed  under  the  heading. 
Availability  of  Funds. 

3.  Continued  Funding 

Continuation  awards  within  the 
project  period  will  be  made  on  the  basis 
of  the  availability  of  funds  and  the 
following  criteria: 

a.  The  accomplishments  of  the  current 
budget  period  show  that  the  applicant's 
objectives  as  prescribed  in  the  yearly 
work  plans  are  being  met; 

b.  The  objectives  for  the  new  budget 
period  are  realistic,  specific,  and 
measurable; 

c.  The  methods  described  will  clearly 
lead  to  achievement  of  these  objectives: 

d.  The  evaluation  plan  allows 
management  to  monitor  whether  the 
methods  are  effective  by  having  clearly 
defined  process,  impact,  and  outcome 
objectives,  and  the  applicant 
demonstrates  progress  in  implementing 
the  evaluation  plan;  and 

e.  The  budget  request  is  clearly 
explained,  adequately  justified, 
reasonable,  and  consistent  with  the 
intended  use  of  grant  funds. 

H.  Other  Requirements 

Technical  Reporting  Requirements 

Provide  CDC  with  original  plus  two 
copies  of 

1.  progress  report  annually; 

2.  financial  status  report,  no  more 
than  90  days  after  the  end  of  the  budget 
period;  and 

3.  final  financial  status  report  and 
performance  report,  no  more  than  90 
days  after  the  end  of  the  project  period. 

Send  all  reports  to  the  Grants 
Management  Specialist  identified  in  the 
Where  to  Obtain  Additional  Information 
section  of  this  announcement. 

The  following  additional 
requirements  are  applicable  to  this 
program.  For  a  complete  description  of 
each  see  Addendum  1  in  the  application 
kit. 

AR-1     Human  Subjects  Certification 


AR-2     Requirements  for  inclusion  of 

Women  and  Racial  and  Ethnic 

Minorities  in  Research 
AR-3     Animal  Subjects  Requirements 
AR-9    Paperwork  Reduction  Act 

Requirements 
AR-10    Smoke- Free  Workplace 

Requirement 
AR-1 1     Healthy  People  2010 
AR-1 2     Lobbying  Restrictions 
AR-1 3     Prohibition  on  Use  of  CDC 

funds  for  Certain  Gun  Control 

Activities 

AR-20    Conference  Activities  within 
Grants/Cooperative  Agreements 

I.  Authority  and  Catalog  of  Federal 
Domestic  Assistance  Number 

This  program  is  authorized  under 
Sections  301,  391,  392,  393,  and  394  of 
the  Public  Health  Service  Act,  (42 
U.S.C.  241.  280b,  280b-l.  280b-la,  and 
280b-2l  as  amended.  Catalog  of  Federal 
Domestic  Assistance  number  is  93.136. 

I.  Where  To  Obtain  Additional 
Information 

For  this  announcement  and  other  CDC 
announcements,  see  the  CDC  home  page 
on  the  Internet:  http://www.cdc.gov. 

To  receive  additional  written 
information  and  to  request  an 
application  kit,  call  1-888-GRANTS4 
(1-888-472-6874).  You  will  be  asked  to 
leave  your  name  and  address  and  will 
be  instructed  to  identify  the 
Announcement  number  of  interest.  A 
complete  program  description  and 
information  on  application  procedures 
are  contained  in  the  application 
package. 

If  you  have  questions  after  reviewing 
the  contents  of  all  the  documents, 
business  management  assistance  may  be 
obtained  from:  Joanne  Wojcik,  Grants 
Management  Specialist,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC),  Colgate 
Building,  Room  3000,  2920  Brandy-wine 
Road,  Atlanta,  GA  30341^146, 
Telephone  770-488-2717,  Internet 
address:  jcw6@cdc.gov 

Programmatic  assistance  may  be 
obtained  from:  Tom  Voglesonger. 
Program  Manager,  Office  of  Research 
Grants,  National  Center  for  Injury 
Prevention  and  Control,  Centers  for 
Disease  Control  and  Prevention  (CDC), 
4770  Buford  Highwav,  NE..  (K58), 
Atlanta.  GA  30341-3724,  Telephone 
770-488-4265,  Internet  address: 
tdvl@cdc.gov. 

Please  refer  to  Announcement  01007 
when  requesting  information  and 
submitting  an  application. 


Dateci:  [une  7,  2000. 
Henry  S.  Cassell.  Ill, 

Acting  Director.  Procurement  and  Grants 
Office.  Centers  for  Di.sease  Control  and 
Prevention  ICDCI. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Advisory  Committee  for  Energy- 
Related  Epidemiologic  Research: 
Conference  Call  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463).  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  conference  call 
meeting. 

Name:  Advisory  Committee  for 
Energy-Related  Epidemiologic  Research 
(ACERER).  Subcommittee  for 
Management  Review  of  the  Chemobvl 
Studies  (SMRCS). 

Time  and  Date:  1  p.m.-l:30  p.m.. 
June  26.  2000. 

Place:  The  conference  call  will 
originate  at  the  National  Center  for 
Environmental  Health  (NCEH).  CDC.  in 
Atlanta,  Georgia.  Please  see 
SUPPLEMENTARY  INFORMATION  for  details 
on  accessing  the  conference  call. 

Status:  Open  to  the  public,  limited 
only  by  the  availability  of  telephone 
ports. 

Purpose:  This  subcommittee  is 
charged  with  providing  guidance  to  the 
scientific  reviewers  and  staff,  and 
reporting  back  to  the  full  ACERER  on 
the  charge  from  the  Department  and 
Congress  to  assess  the  management, 
goals,  and  objectives  of  the  National 
Cancer  Institute  Chernobyl  studies. 

Matters  To  Be  Discussed:  The 
conference  call  agenda  is  to  reach 
consensus  on  the  review  and  report 
submitted  by  the  SRMCS. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

SUPPLEMENTARY  INFORMATION:  This 
conference  call  is  scheduled  to  begin  at 
1  p.m..  Eastern  Time.  To  participate  in 
the  conference  call,  please  dial  1-877- 
322-9654  and  enter  conference  code 
970943.  You  will  then  be  automatically 
connected  to  the  call. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Michael  J.  Sage,  Executive  Secretary. 
ACERER.  and  Acting  Deputv  Director. 
NCEH,  CDC.  4770  Buford  Highwav.  NE, 
(F-28).  Atlanta,  Georgia  30341-3724, 
telephone  770/488-7002,  fax  770/488- 
7015. 
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Th«  Director,  ManatjiMncnt  .Xn.iK  sis 
Hiid  SrrvK fs  Offii  f.  h.is  hfcn  (icli'i;,ittHl 
thf  dutiu)rit\  t(i  Mkjii  Federal  Rej;istt.' 
notices  pertainini;  tn  ,iiuii)un<:<'nn'nts  of 
meetings  ami  oIIht  i  (niuinttcc 
manaj^f'nu'iit  ,i(  tivitics  lor  IhHIi  (;I)(  ,  ,mi\ 
the  .^gfric  \  for  Toxk  .Substances  and 
Diseast'  Kt't;istrv 

D.il.'ii    liinr  H    JllUd 
Carolyn  |.  Russfll. 

Director.  Mdnniifitifiit  Aniilvsi-,  onii  Sfrvires 
Offirr.  rV'ftffTs  /nr/'/sco.sc  i'.onlrtil  and 

IFK  Do,     0(1    14'M'.  Kilcd  (f-lJ-UU,  H;4;>  ami 
8ILUNC  CODE  416^1ft-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Advisory  Committee  on  immunization 
Practices:  Meeting 

In  ac:c:or(ian(  f  with  section  1()(a)(2|  of 
the  Federal  .Advisorv  (ioinnuttee  A(  t 
(Pub.  L.  42-4fi:il,  the  Centers  for  Disease 
Control  and  F'revention  (CDCi) 
annount  es  the  follow  ing  (iininiittoe 
meeting: 

\'anir  .Advisory  Commiltew  i>n 
InmuiMi/.itiiin  Prai  li(  t's  l.\(  If) 

Tin\rs  atui  Ihilr^  H  .10  .1  tii    d  III  p  ni     luru' 
21.  2000   H  .1  ni  -4   to  [i  in  .  |un.'  JJ    JtllMl 

Pl(i(r  Four  I'omts  Hold  tiv  .ShiT.itDii    lH"ill 
Cotillion  Drive  .Mi.intrt.  Georgia  .10 :t  IH 

Status  Open  in  th>'  pubhc.  limited  onU  \i\ 
the  space  availatiU- 

Purposty.  The  Committee  is  (  har>;i'i|  u  itli 
advising  the  Dire(  tor.  COC.  on  ttu- 
dpiiropri.ile  uses  ol  imnuiiuziiin  .igeiils   In 
addition,  under  4  J  I    St :   «)  1  ;)<H.s,  ihe 
Committee  is  mandated  In  establish  ,ind 
periodii  allv  review  ,ind.  ,is  appropri.ile 
revise  the  list  of  v.k  {  ines  lor  .utiiuni'tr.ilinii 
to  vac  cine-eligitile  1  liildren  through  the 
Vac(  ines  for  Children  IVl'C)  program,  alonj; 
with  schedules  regarding  the  appropriate 
periodi(  itv.  dosage,  and  1  oniraindii  itions 
applu  able  to  the  vai  i  iin's 

MdtttTS  Til  Hr  f)js(l/s>f(/     i'lie  .igriid.i  will 
include  ,1  dls(  ussion  on  the  MU'  polii  les 
and  proi  ediires.  .ACIl'  re(  oniniend.itioiis  tni 
the  pneuriKii  oi  1  ,il  1  miiugate  vaci me   v.ii  1  me 
additive   .iluiniiium  U(iilale,  v,i(  i  ine  ddditive 
thiinerosal.  v,ii  1  ines  .ind  .iiitism.  I)i(iterrnrisin 
working  groii|),  geiier.il  om  .iminciiil.iiuiiis, 
anaphylaxis  atli^r  M.\1K  due  lo  gi'l.ilm. 
progress  report  on  vaccine  ideiitilii  .itmii 
standards  initiative:  status  of  higli  speed 
needle-free  |ei  in|e(  tors  for  m.iss  \.h  i  in.iiiun 
rampaigns;  iipd.ite  on  (leiieva  ineelin^;  mi 
rotavirus  v.k  i  in, it  ion;  V'ai  (  ines  |{ii  (  hildo-n 
program  u()date;  .ujiill  vvurkiiig  group 
pneunioi  IK  I  .il  pnlvs.u  (  li.inde  Ufidale.  lUX., 
FU.A  repiirl  Mil  l\\M  dose  schedule  tor 
hepatitis  H  1 1 II  ,i,loles(  eilt.  update  .mi 
intlueiiza  vai  cine  suppK  ,  ( ilnli.il  .Mli.un  .•  Im 
Vai  (ines  and  liiimuni/.<itiou   (nogress  m 
supportingglob.il  iininuiii/.itioii  (irngraiiis 
and  iiitriidiii  tmn  nl  neu  \  ,11  (  ines,  \,il)i  ,111 


updatr  tfiiii  the  1  (toil  and  Drug 
\drTiiiiistratiMn,  u|)dale  Irnni  Ihe  National 
(  J'liler  tnr  Infei  tmus  Diseases;  ufulate  fnini 
the  \.iti(inal  Imiiiuni/.ition  Program,  upd.ile 
trniTi  the  \'ai  (  ine  Iniurv  ( idnipi'iisalmn 
I'rogriini.  update  from  the  National  \'ai  (  i;ie 
I'rograni  Other  matters  ot  relevance  among 
the  (  ommitlees  objectives  may  be  discussed. 

.Xgenda  Items  are  subji  c  t  to  thange  as 
|)riorities  dnlale 

Cunlact  Person  for  Morf  Informalinn 
Gloria  .A   kovach.  Program  .Analyst. 
Kpideininliig\  and  .Surveillanc  e  Division. 
N.ilion.il  linmuni/ation  Program.  tiD('.  1(>00 
(Jdton  Ko.id.  \K.  in  s  Khl.  .Mlanla  CecirgM 
tOi.'t  I     Telephcin.'  404  f)  t'»-KOMti 

Thi'  Direi  t(ir   Management  .AnahsiN  .ind 
.Servn  es  nffii  e  has  been  delegated  the 
.iuthoril\  It)  sign  Federal  Ref;isler  nolic  es 
pertaining  to  .innuuiu  ements  nt  meetings  and 
other  committee  management  activities  for 
both  the  Centers  for  Disease  Control  and 
Prevention  and  the  Agenc  y  for  To\ii 
.Siibst.iiK  es  and  Disease  Registrv 

D.lled    luile  H,  JdOO 

(.arolyn  |.  Russell. 

DirtTtor.  Miiihii{fniriit  Anaiv^is  iind  .Serv/res 

Ufficf,  LenttTs  fur  Diseast'  Control  and 

Pnfvention. 

'FR  Do,     00-14044  Filed  f.-12-OO.  fl  45  anil 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  92N-0412] 

Rajaram  K.  Matitari;  Conviction 
Reversal;  Final  Order  Terminating 
Debarment 

AGENCY:  Food  and  Drug  Administration. 

HH.S 

ACTION:  Notice. 


SUMMARY:  The  Food  and  Drug 
Aiiniinistration  (FDA)  is  issuing  an 
order,  under  the  Federal  Food.  Drug, 
and  Cosmetic  Act  (the  act),  terminating 
the  debarment  of  Rajaram  K  Matkari. 
1304  Riverglen  Way.  Berthoud.  CO 
HOfil.)   FDA  is  issuing  this  order  because 
the  lis  District  (lourt  for  the  District  of 
Maryland  issued  a  Writ  of  Error  Coram 
Nobis,  reversing  Mr  Matkari's 
conviction  and  Mr  Matkari  applied  for 
termination  of  his  debarment  on  this 
basis. 

EFFECTIVE  DATE:  lune  13.  2000 
ADDRESSES:  .Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-30.5).  Food  and  Drug 
Administration.  5630  Fishers  Lane.  rm. 
10b  1.  Rockville.  MD  20852.  Comments 
are  to  be  identified  with  the  docket 
number  found  in  brackets  in  the 
beading  of  this  document. 
FOR  FURTHER  INFORMATION  CONTACT: 
Leanne  Cusumano.  Center  for  Drug 


Evaluation  and  Research  (HFD-7).  Food 
and  Drug  Administration.  5600  Fishers 
Lane,  Rockville.  MD  20857.  301-594- 
2041 

SUPPLEMENTARY  INFORMATION:  In  a  notice 
published  in  the  Federal  Register  of 
October  20.  1993  (58  FR  54156). 
Rajaram  K.  Matkari  was  permanently 
debarred  from  providing  services  in  any 
capacity  to  a  person  with  an  approved 
or  pending  drug  product  application 
(sections  306(c)(1)(B)  and  (c)(2)(A)(ii) 
and  201(dd)  of  the  act  (21  IJ.S.C. 
335a(c)(l)(B)  and  (c)(2)(A)(ii)  and  21 
U.S.C  321  (dd))).  The  debarment  was 
based  on  FDA's  finding  that  Mr.  Matkari 
was  convicted  of  a  felonv  under  Federal 
law  for  c;onduct  relating  to  the 
development  or  approval  of  a  drug 
product,  or  otherwise  relating  to  the 
regulation  of  a  drug  product  (section 
306(a)(2)(A)  and  (a)(2)(B)  of  the  act).  Mr. 
Matkari.  the  former  Vice  President  for 
Regulatory  Affairs  and  Product 
Development  of  Pharmaceutical  Basics, 
Inc.  (PBI).  pled  guilty  to  and  was 
sentenced  on  luly  28.  1989.  for  giving  an 
unlawful  gratuity,  a  felonv  offense 
under  18  U.S.C.  "201(c)(1)(A).  The  basis 
for  this  conviction  was  Mr.  Matkari 's 
payment  of  approximately  $2,000  to  an 
FDA  chemistry  review  branch  chief  who 
was  responsible  for  supervising  the 
chemists  who  reviewed  PBI's 
applications  to  determine  whether  those 
applications  met  certain  statutory 
standards  for  approval. 

On  February  22.  2000,  the  U.S. 
District  Court  for  the  District  of 
Maryland  issued  an  order  granting  Mr. 
Matkari's  petition  for  a  Writ  of  Error 
Coram  Nobis  in  his  criminal  case.  A 
copy  of  the  court's  order  is  available  in 
Docket  No.  92N-0412.  By  this  order,  the 
court  reversed  Mr.  Matkari's  conviction. 
On  April  18.  2000.  Mr.  Matkari 
petitioned  for  termination  of  debarment 
under  .section  306(d)(3)(B)(i)  of  the  act. 
as  amended  by  the  Generic  Drug 
Enforcement  Act.  Section  306(d)(3)(B)(i} 
of  the  act  states  that  "If  the  conviction 
which  served  as  the  basis  for  the 
debarment  of  an  individual  under 
subsection  (a)(2)  *  '*  *  is  reversed,  the 
Secretary  shall  withdraw  the  order  of 
debarment.  " 

Accordingly,  the  Senior  Associate 
Commissioner  for  Policy,  Planning,  and 
Legislation,  under  section  306(d)(3)(B)(i) 
of  the  act  and  under  authority  delegated 
to  him  (21  CFR  5.20),  is  issuing  this 
order  withdrawing  the  order  of 
permanent  debarment  of  Rajaram  K. 
Matkari.  thereby  allowing  him  to 
provide  services  in  anv  capacity  to  a 
person  with  an  approved  or  pending 
drug  product  application.  Rajaram  K. 
Matkari's  debarment  is  terminated 


effective  June  13.  2000,  (section 
306(d)(3)(B)(i)oftheact). 

Dated:  |une  6.  2000. 

William  K.  Hubbard. 

Senior  Assoriatf  CammissioniT  for  Policy. 
Planning,  and  legislation. 

[FR  Doc.  00-14806  Filed  6-12-00:  H:4,S  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  OOF-1 332] 

Ecolab,  Inc.;  Filing  of  Food  Additive 
Petition 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Ecolab,  Inc.,  has  filed  a  petition 
proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  a  mixture  of  peroxyacetic 
acid,  octanoic  acid,  acetic  acid, 
hydrogen  peroxide,  peroxyoctanoic 
acid,  and  l-hydroxyethylidene-1,1- 
diphosphonic  acid  as  an  antimicrobial 
agent  on  red  meat  carcasses. 
DATES:  Submit  written  comments  on  the 
petitioner's  envirormiental  assessment 
by  July  13,2000. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
{HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  L.  Martin,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFS-215),  Food 
and  Drug  Administration,  200  C  St.  SW.. 
Washington,  DC  20204-0001,  202-418- 
3074. 

SUPPLEMENTARY  INFORMATION:  Under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sec.  409(b)(5)  (21  U.S.C.  348(b)(5))). 
notice  is  given  that  a  food  additive 
petition  (FAP  0A4720)  has  been  filed  by 
Ecolab,  Inc.,  Ecolab  Center.  370 
Wabasha  St.,  St.  Paul,  MN  55102.  The 
petition  proposes  to  amend  the  food 
additive  regulations  in  21  CFR  part  173 
(21  CFR  part  173)  to  provide  for  the  safe 
use  of  a  mixture  of  peroxyacetic  acid, 
octanoic  acid,  acetic  acid,  hydrogen 
peroxide,  peroxyoctanoic  acid,  and  1- 
hydroxyethylidene-1 , 1 -diphosphonic 
acid  as  an  antimicrobial  agent  on  red 
meat  carcasses. 

The  potential  environmental  impact 
of  this  action  is  being  reviewed.  To 
encourage  public  participation 
consistent  with  regulations  issued  under 


the  National  Environmental  Policy  Act 
(40  CFR  1501.4(b)).  the  agency  is  " 
placing  the  environmental  assessment 
submitted  with  the  petition  that  is  the 
subject  of  this  notice  on  public  display 
at  the  Dockets  Management  Branch 
(address  above)  for  public  review  and 
comment.  Interested  persons  may 
submit  to  the  Dockets  Management 
Branch  written  comments  by  July  13. 
2000.  Two  copies  of  any  comments  are 
to  be  submitted,  except  that  individuals 
may  submit  one  copy.  Comments  are  to 
be  identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Received  comments  may  be 
seen  in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday.  FDA  will  also  place  on 
public  display  any  amendments  to,  or 
comments  on,  the  petitioner's 
environmental  assessment  without 
further  announcement  in  the  Federal 
Register.  If,  based  on  its  review,  the 
agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c). 

Dated:  May  30.  2000. 
Alan  M.  Rulis. 

Director.  Office  of  Premarket  Approval. 
Center  for  Food  Safety  and  Applied  Su  trition . 
|FR  Doc.  00-14906  Filed  6-12-00:  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Gastrointestinal  Drugs  Advisory 
Committee;  Notice  of  Meeting 

AGENCY:  Food  and  Drug  Administration. 
HHS. 


ACTION:  Notice. 


This  notice  announces  a  forthcoming 
meeting  of  a  public  advisor}'  committee 
of  the  Food  and  Drug  Administration 
(FDA).  The  meeting  will  be  open  to  the 
public. 

Name  of  Committee:  Gastrointestinal 
Drugs  Advisory  Committee. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on 
FDA's  regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  June  26  and  27,  2000,  8:30  a.m. 
to  5:30  p.m. 


Location:  Marriott  Washington  Center. 
Ballrooms  A  through  E.  9751 
Washington  Blvd..  Gaithersburg.  MD 

Contact  Person:  Thomas  H.  Perez. 
Center  for  Drug  Evaluation  and  Research 
(HFD-21).  Food  and  Drug 
Administration.  5600  Fishers  Lane. 
Rockville.  MD  20857.  301-827-6758.  e- 
mail  at  PerezT@cder.fda.gov.  or  FDA 
Advisory  Committee  Information  Line. 
1-800-741-8138  (301^43-0572  in  the 
Washington.  DC  area),  code  12538. 
Please  call  the  Information  Line  for  up- 
to-date  information  on  this  meeting. 

Agenda:  On  June  26.  2000.  the 
committee  will  discuss  new  drug 
application  (NDA)  21-200,  Zelmac™ 
(tegaserod).  Novartis  Pharmaceuticals 
Corp..  for  the  treatment  of  abdominal 
pain  and  discomfort,  bloating  and 
altered  bowel  function  in  patients  with 
irritable  bowel  syndrome  who  have 
predominant  symptoms  of  pain, 
discomfort,  and  constipation.  On  June 
27,  2000,  the  committee  will  discuss 
risk  management  of  post-marketing 
adverse  events  associated  with  NDA  21- 
107.  Lotronex''"'^  (alosetron)  Glaxo 
Wellcome. 

Procedure:  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  June  19.  2000.  Oral 
presentations  from  the  public  will  be 
scheduled  between  approximately  1 
p.m.  and  2  p.m.  Time  allotted  for  each 
presentation  may  be  limited.  Those 
desiring  to  make  formal  oral 
presentations  should  notifv'  the  contact 
person  before  June  19.  2000.  and  submit 
a  brief  statement  of  the  general  nature  of 
the  evidence  or  arguments  they  wish  to 
present,  the  names  and  addresses  of 
proposed  participants,  and  an 
indication  of  the  approximate  time 
requested  to  make  their  presentation 

FDA  regrets  that  it  was  unable  to 
publish  this  notice  15  days  prior  to  the 
June  26  and  27.  2000.  Gastrointestinal 
Drugs  Advisory  Committee  meeting. 
Because  the  agency  believes  there  is 
some  urgency  to  bring  this  issue  to 
public  discussion  and  qualified 
members  of  the  Gastrointestinal  Drugs 
Advisory  Committee  were  available  at 
this  time,  the  Commissioner  of  Food 
and  Drugs  concluded  that  it  was  in  the 
public  interest  to  hold  this  meeting  even 
if  there  was  not  sufficient  time  for  the 
customarv-  15-day  public  notice. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 
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BILLING  CODE  4160-15-P 


Subject,  city,  state 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  Inspector  General;  Program 
Exclusions:  May  2000 

agency:  (Jificc  of  In-spcctor  Ck?nordi. 
HH.S 

ACTION:  N(iti(  ('  iif  program  cxc  lusions. 

During  thf  month  of  Mav  2000.  the 
HH.S  (3ffi(,f>  of  lnsp»Hfor  (]pni*ral 
imposed  cxc.iii.sions  in  tho  castas  st'f 
forth  below.  When  an  cxclu.sion  is 
imposed,  no  program  payment  is  made 
to  anvonc  for  any  items  or  seryices 
(other  than  an  emergency  item  or 
ser\  lie  not  [)ro\i(]ed  in  a  hospital 
emergency  room)  furnished,  ordered  or 
[irescribed  by  an  excluded  party  under 
the  Mf>dicare.  Medicaid,  and  all  Federal 
Health  (^are  programs.  In  addition,  no 
program  payment  is  made  to  an\ 
business  or  facility,  t^.g..  a  hospital,  that 
submits  hills  for  payment  for  items  or 
ser\ices  proyided  by  an  excluded  party. 
Program  beneficiaries  remain  free  to 
decide  for  themseUes  whether  they  will 
continue  to  use  the  ser\ices  of  an 
excluded  party  eyen  though  no  program 
pa\ments  will  he  made  for  items  and 
ser\ices  proyided  by  that  excluded 
party.  The  exr  lusions  haye  national 
effect  and  also  apply  to  all  Executi\e 
Branch  procurement  and  non- 
procurement  programs  and  actiyities. 

Eftective 
date 


PROGRAM-RELATED  CONVICTIONS 

AKIN    CHARLES  PHILIP    RAFTWOOD    TX         

AKOPYAN    GEVORK    LOS  ANGELES   CA         

AKOPYAN    DANIEL    SAN  DIEGO   CA         

BRIKER    RUSLAN    BROOKLYN    NY  

BRITTAIN    RICHARD  E  JR    MANCHESTER    KY         

CARABELLA   ROBERT    MANCHESTER   KY   

CHARLES   JOSEPH  N   BROOKLYN    NY    

CHASSEREAU    DANIEL   EHRHARDT    SC 

COLLIER   JORDYCE  A   MEDFORD   OR     

CORN  JOANN   DENVER   CO  

CROW.  DONNA  M   SHENANDOAH    lA       ., 

DINE    THEODORE  SR    N  SYRACUSE    NY  

DISHON    LORI  A    BALTIMORE    MD     

DOBY   KIMBERLY  M   DENVER   CO   

DOVALINA,  ELSA   EAGLE  PASS   TX  : 

DURAND   DEVIN   ENCINITAS   CA      

DURANONA   RAFAEL  ECHAVARRIA   MIAMI    FL       

EKIZYAN   OGANES   LOS  ANGELES   CA  

ELIZALDE    MARIA  ROSA    MIAMI    FL  

EMBRIANO   PETER  J    SOMERS   CT  

GARNER    WILMA  J    BALTIMORE    MD  

GODZHOYAN   ARPINE    LOS  ANGELES   CA      

GONZALEZ   WILFREDO   MIAMI    FL  

GOODBODY    JOHN  P    WEBSTER    NY   

HERAVI    BIJAN   LOS  ANGELES   CA  

HERNDON   PATRICIA  SUE    ENID   OK      

ILYAS,  ZAHID    EDISON    NJ  

KIDS  CHARIOT   INC    COLORADO  SPRNGS   CO      


06/20/00 
0620/00 
06  20/00 
06/20/00 
06/20/00 
06/20/00 
06/20/00 
06/20/00 
06/20/00 
02  14/99 
06/20/00 
06/20/00 
06'20/00 
06/20/00 
06/20/00 
06/20/00 
06/20/00 
06/20/00 
06/20/00 
07/28/98 
06/20/00 
06/20/00 
06/20/00 
06/20/00 
06/20/00 
06/20/00 
06/20/00 
06/20/00 


Subject,  city,  state 


NY 


AR 


KIESTLER,  TED  JAMES,  SPANAWAY,  WA 
LAYMON,  ELIZABETH  CAROLINE,  MIAMI,  OK  ... 

LLOYD   BRUCE,  MARLBOROUGH,  MA  

MALOFF,  HAROLD,  ROSLYN,  NY  

MARRAZZO,  DEAN  A,  JESSUP,  PA  

MARTINEZ,  MELCHOR,  WHITEHALL,  PA  

MASTERSON,  MARK,  SANTA  ROSA,  CA  

MENDEZ-CANTU,  BLANCA,  EAGLE  PASS,  TX    ,, 

MIZNER,  JAMES  J  JR,  STANTON,  VA  

MOHAMEDOLWAN,  TAMGID  TAWFIK,  FISHKILL, 

NAKASHIMA,  MELVIN  K,  EL  MONTE,  CA  

PALEZYAN,  RICHARD,  BURBANK,  CA  

PARIKH,  PRADIPKUMAR,  N  WOODMERE,  NY  

PERGLER   RICHARD  R,  CRYSTAL  LAKE,  IL  

PICKLES,  HOMER  LEE  JR   GRAND  PRAIRIE,  TX  

POETOEHENA,  MARCEL  RUDOLF  J  II,  LONG  BEACH,  CA 

RESNICK,  LIONEL,  MIAMI  BEACH,  FL   

RHYNES,  RUSHANDRA  C,  EMERSON 
ROBERTS,  LESLIE  M,  NEEDHAM   MA 
ROLLINS,  CLEN   WINNSBORO   LA 
ROSENBERG,  JEROME   GREAT  NECK 

SAPO,  IGOR,  EL  MONTE   CA       

SEIBS,  BRENDA  K,  PINE  BLUFF,  AR     

SHARMA,  YOGENDRA,  ROBBINSVILLE,  NJ  

SHERANI   TAHIR,  S  ORANGE,  NJ    

SPENCER,  DENIS  EDWIN,  TUSTIN,  CA  

SPRUILL,  TRACIE  LEE,  WESTBURY   NY  

STEINHOUSE,  NATAWADEE    DANBURY   CT  

STIMPSON,  JERRY  LINWOOD   IDAHO  SPRINGS 

TASLAGIAN.  MOVSES.  RESEDA.  CA     

THORNTON    RAYMOND  LEIGH   COLORADO  SPRNGS 

TOKADJIAN.  STEPHAN   LOS  ANGELES,  CA  

VAZQUEZ   MARIA  DEL  CARMEN   N  MIAMI,  FL  

VAZQUEZ  JAKELINE,  HIALEAH,  FL  

VUONG   VU  DINH,  LOMPAC,  CA  

WADDELL.  CHARLES  M   MARIETTA,  GA  

WELLS   GREGORY  D,  ASHLAND,  KY  

WILLIAMS,  PAUL  W  JR   GRAND  COTEAU,  LA  

WONGUS,  ROSALIE,  BALTIMORE,  MD  

WOODS   GENE  MICHAEL,  ELKTON,  OH  

ZANDER,  PAUL  D,  LOS  ANGELES.  CA  


NY 


CO 


CO 


FELONY  CONVICTION  FOR  HEALTH  CARE  FRAUD 


FRIDAY,  DAVID,  WAYNE,  PA  

GETHNER,  STUART  MICHAEL,  PARADISE  VALLEY,  AZ 

KEHRIG,  TIMOTHY.  ST  CLAIRE.  Ml  

KERAK.  JOEL,  DOYLESTOWN,  PA  

ROACH.  SHEILA  ANN,  PHILADELPHIA,  PA  

SOBEL.  PATRICIA  M.  PHILADELPHIA,  PA    

VANDERMUELLEN,  RONALD.  PHILADELPHIA,  PA  


FELONY  CONTROL  SUBSTANCE  CONVICTION 


BOYD,  KIMBERLY  S,  PIQUA,  OH  

BRAKE,  TERESA  A,  CLEVELAND,  OH   

ESTRELLA,  DAVID,  BROOKLYN.  NY  

SLOVER,  ROBERTA  HARTMAN,  REHOBOTH  BEACH, 
TIMMONS   LYNETTE  DAWN,  SAN  DIEGO,  CA 


DE 


PATIENT  ABUSE/NEGLECT  CONVICTIONS 


TX 


ANGELES,  ROMEO  TAYAG,  SAN  DIEGO,  CA 

ANGRISANO,  LISA,  BLASDELL,  NY  

BETTGER,  ROBIN  D,  NEWARK,  OH  

BLASER,  EILEEN  M,  HUDSON,  lA  

BRINKLEY,  RACHEL  ELIZABETH,  GAINESVILLE, 

BROWN,  JEFFREY  D,  ST  CHARLES,  MN   

CARDENAS,  RAMON  ALBERTO,  CANOGA  PARK,  CA 

CARDILLO,  JO-ANN,  COVENTRY,  Rl   

CAREY,  HELEN  N,  COLUMBUS,  OH   

CLARK   TREVOR  DALE,  STRATFORD,  OK  

CRAWFORD,  CAROLYN,  PICKENS,  MS 


Eftective 
date 


06/20'00 
062000 
i2'08/98 
06'20'00 
06/20'OG 
06'20''00 
1Z'02'99 
06/20 '00 
06  20/00 
06,'20'00 
06/20 '00 
06  20/00 
06,'20/00 
06 '20 '00 
06'20'00 
06 '20 '00 
06'20'00 
06  20  00 
06 '20  00 
06  20  00 
06  20  00 
06  20  00 
06  20  00 
06 '20  00 
06  20  0C 
09  28  99 
06 '20  00 
06  20  OC 
06  20  OC 
06  20  00 
06  20  00 
06  20  00 
06  20  00 
06  20  00 
06  20  00 
06  20  00 
06 '20 '00 
06  20  00 
06  20  00 
06  20  00 
11  03 '99 


06 '20 '00 

06  20 '00 
06 '20 '00 
0620  00 
06 '20  00 
06  20  00 
06/20/00 


06 '20 '00 
06  20  00 
06 '20  00 
06  20  00 
06  20  00 


06/20/00 

06 '20  00 
06  2000 
06  20  00 
06 '20  00 
06/20  00 
0620  00 
06/2000 
06 '20  00 
0620  00 
06 '20  00 
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Sub|eci  city   state 


MS 


OK 


SC 


lA 


CROSS   RICHARD  D   HARVEY.  IL  

DECKER    ROBERT  E    ROME    NY     

DENNIS    MARIE    LAS  VEGAS    NV  

EALY    OLA  M    CONWAY    AR     

ELANZO   ELANZO   ENID   OK     

FIELD  JOYCE  MARIE    REDDING   CA 

FOREE    BONNIE  F    FRUITA   CO 

GILLEYLEN    ELIZABETH   ABERDEEN 

GLASCO    ALFONZA    BOYDTON    VA 

GRIFFITH   NICOLE  A   MAGEE    MS 

GUEVARA   SARAH  M   MIAMISBURG   OH 

HARNEY    DUANE  A   PERKINS   OK 

HARRIS    PATRICIA  ANN    MALVERN    AR 

HAYGOOD   ASHLEY  BRENT   OKLAHOMA  CITY 

HOLLOWAY   JANICE    LONG  BEACH   MS 

HOWLAND    NATHAN  HENRY  III    TENNESSEE  COLONY. 

HUNTER    TRACY    CANTON    MS  

JACOBS    RODERICK  DEWAYNE    BUNKIE    LA         

JEFFERSON    PATRICIA  R    DAYTON    OH  

JOHNSON    LEANIER  MONTEZ   COLUMBIA 
KIM    SUN  CHOONG   MAHANOY  CITY    PA 
KING   GREGORY  BRUCE    POTE  AU   OK 
KROMRIF    BRENDASUE     FARNHAMVILIE 
KURBAN    HAKAN    RUTHERFORD    NJ 
LEE    RANDOLPH  DERAl    SHREVEPOHT    LA 
LEWIS    DONNIE  SR    MALVERN    AR  ...„„... 

MARTIN    KEITH  D    LITTLE  ROCK    AH  , 

MAY    DEBORAE1  L    GAl  t  SBUHG    IL   , 

MCNEILL    MELODIE    lOMPOC    CA  , 

MILLER    PATRICIA    PE  KIN    IL  , 

MOLHO   DAVID   SCARSDALE    NY     

OCAMPO   GEORGt     SYLMAR    CA     

ODOM    JACQUHINE     BATON  ROUGE    I A       

OLAH    SANDOR  I     HAMILTON    Ml  

ORANO    LOURDES  V    STEHL ING  HGTS    Ml 

PENN    MICHAEL   ADAM    ADDISON    TX  , 

POWELL    CELESriNf     KEWANE  t     !l         

REED    PAMELA  A    DECATUR    IL 

RUDOLPH    JANE  M  GUNSELMAN    flOHLNCE    AL 

SANTIAGO    TEOEILAC    CANOGA  PARK    CA     

SCHEIBE    MELISSA  LYNN    BALTIMORE     MD  

SEAL    SHIRLEY  ANN    OKLAHOMA  CITY 
SEALS    SANDRA  L  YNN    CANTON    MS 
SHARMA    RAGENDRAi:    KALAMAZOO 
SHEPHERD    STORMY    WESlMINlSTtM 
SIMON    CAROLYN  SUE     ENID    OK 
SMITH    KIMBERLYA    LACKAWANNA    NY 

SMITH    ERIC  J    BELLVUE    IL  

VARGAS    MICHELLE     SCHAUMBUHG    IL   ..„. 

WARRIOR    GAYNELL    CHECOTAH    OK    

WRIGHT    JANICf    MARIE    PITTSBLJRGH    PA 


TX 


OK 

Ml 
CO 


CONVICTION  POR  HEALTH  CARE  FRAUD 


DAVIS    ROBERT  LEE    KFITHVILIF    LA     . 
HARLEY    JOHNHINTON    PUEBLO    CO   .. 

HUSAIN    ABDUL     f    MEADOW    Nr       

ROYt  R    MARY  ANN    DENVER    CO 
STRUBIE    LNRIQDi-    t     KINGMArj    Ks 
WASHINGTON,  RENtE  M.  SUMIEH.  SC 


LICENSE  REVOCATION/SUSPENSION/SURRENDERED 


ACOff    tiNDYtUF   TUSCALOOSA    Al     

ALDRICH    RONAl  0  ;)f  AN    PLANO    IX     

ALEXANDER    UE  RWIN    'HICAGO    IL     

ALI    HAARIS    LOMHAHL:    il  

ALLEN    HENRY  F     HULL  AND    VT         

ASHLEY    KIMBf  HI  y    CHICAGO    IL      

AUSTIN    MIL  TON  '     KtOKUK    lA  

BAEDER    MAHGARf  I  S    AMBL  E  M    PA 
BARROS    JANET  K     JAMAICA  Pi  AIN    MA 
BARTON    KIMDfWlT    CORPUS  CHRIST  I     TX 


Effective 
date 
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Subject,  city,  state 

Eflective 
date 

BEEBE,  JASON  A,  MASON  CITY,  IL  

BERANEK.  RICHARD  N,  COLUMBUS.  OH  

BERGEN.  JOELLIE  D.  CHEYENNE,  WY  

BERGERSON.  BERT  CECIL.  ODESSA.  TX   

BLACK.  HOLLIE  KIM,  VISTA,  CA  

BLACKBURN,  TOYA  J.  HAZELCREST.  IL  

BLADES.  WILLIAM  CLYDE.  HERRIN.  IL   

BOSTICK.  LINDA  KAY.  FAYETTE,  AL  

BOSWELL,  JULIE  LEIGH,  TRINITY.  TX 

BOULAND.  PAUL  D,  DES  MOINES,  lA 

BRANDON.  LISA  ANN.  FORT  WORTH.  TX  

BRANHAM.  TIMOTHY  L,  COLUMBUS,  OH  

BRAUN,  BENNETT  G.  SKOKIE,  IL 

BRICKNER,  JAN  MARIE,  E  PEORIA,  IL  

BROCK.  LAWRENCE  S.  CLEARFIELD,  lA  

BROWN,  GAIL  D,  GREGORY,  Ml   

BURRAGE,  BERNADETTE,  DOLTON,  IL  

BUTLER,  DENISE  L,  CHICAGO,  IL  

CALAMON,  PAUL  JONATHAN.  SAN  ANTONIO,  TX  

CARLSON,  STEVEN  A,  BURNSVILLE,  MN  

CARLTON,  CONSTANCE  S,  CENTERVILLE,  OH  

CHABOT,  JACQUELINE  D,  SANTEE,  CA  

CILURSO,  JUNE  EVA,  CORTE  MADERA,  CA    

COLBERT,  CRISTIN  M   PROSPECT  PARK,  PA  

COLEMAN,  CORNELL,  CHICAGO,  IL  

COMPANY,  CHRISTOPHER  LAVERN,  DALLAS,  TX  

COPPAGE,  BRENDA  A,  WALTON,  KY  

COX,  JOELENA  A,  EDGEWOOD,  IL    

CRENSHAW,  RODERICK  K,  COLUMUS,  OH  

CRONIN   BARBARA,  ORELAND,  PA  

DAIGLE,  DONALD  E,  N  ANDOVER,  MA 

DANTZLER,  JOHN  ALVIN,  BREWTON,  AL    

DAVIES,  BRIAN  W,  AKRON,  OH   

DEUTSCH,  TIEASE  D,  SALISBURY,  NC  

DICKENS,  JAMES  C,  LAKEWOOD,  OH   

DRIVER,  MARY  A,  BELLWOOD,  IL   

ELLER,  ELVIRA.  HUTTO.  TX    

ELLISON,  THOMAS  M,  NORTHLAKE,  IL 

FEREBEE-ECHOLS,  DEBORAH  YVONNE,  CHESAPEAKE. 

FLOYD,  KATHY  L,  LANCASTER,  TX  

FORESMAN,  ROBERT  P.  CASEY.  IL  

FOX,  WILLIAM  JR,  WOODBRIDGE,  VA  

FRAZIER.  SHARON  LAVETTE,  BIRMINGHAM,  AL 

FREW,  JAMES  R  JR,  BIG  RAPIDS.  Ml  

GILL.  JEFFREY  J.  MANHAWKIN.  NJ  

CLICK,  RONALD  EVERETT,  MAPLE  GLEN,  PA  

GORSKI,  CARLEIGH  M.  TUCSON.  AZ  

GRANT,  JOANNE  NEWSOM,  GEORGIANA,  AL  

GREEN,  ARVINIA.  BOWLING  GREEN,  KY   

GREEN,  RICHARD  GORDON,  HUNTINGTON,  NY  

GRIFFITH,  JULLIAN  DRU,  FULTON,  TX   

GROSS,  MARY  H,  N  WASHINGTON.  PA  

HARMON.  JENNETTA  JOYCE.  ENTERPRISE,  AL  

HARRIS,  JANET  MABEL  DEAN,  MOBILE,  AL  

HARRIS,  PAMELA  E,  MARKHAM,  IL  

HINDMAN,  RONALD  E,  HARWICH,  MA   

HOLE,  BARBARA  A,  WASHINGTON,  lA 

HORNE,  JAMES  THOMAS,  BRONXVILLE,  NY  

HUGGINS,  CARMEN  YADIRA,  DAPHNE,  AL  

HUIZINGA,  RAMONA  C.  LOCKPORT,  IL  

HUTCHINSON,  ARCHIBALD  W,  AURORA,  IL  

IVERSON,  ROGER  G.  EAGLE  RIVER.  Wl   

JEFFERSON.  MILDRED  DIANNE.  JASPER,  AL 

JENSEN,  BERNARD,  ARGYLE,  NY  

JOHNSON.  RANDALL  0.  LAKE  FOREST.  IL  

KENT,  KATHRYN  AMY,  TUPELO,  MS  

KETCHUM,  CAROLL  COLLEEN.  OKLAHOMA  CITY,  OK  ,.. 

KIM,  DONG  I,  HOLLAND,  Ml  

KINNAIRD,  WILLIAM  S,  NOVELTY,  OH  

KOEPFER,  DAWN  M,  SCOTTSDALE.  AZ   

LAMER.  LORI  LYNN,  IOWA  PARK.  TX  

LAND,  CASSANDRA  NELL,  MOBILE.  AL  

LAVENDER,  JANIS  HORNER,  VOORHEES,  NJ  


VA 
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L_ 

TX 


LEFLER   TINA  L    COELLO   IL 
LEHRMAN    ROBIN  ANN    READING    PA 
LELKO    BETHANY  JO   CARNEGIE    PA 
LIPSIUS   PETER   LIBERTY   NY 
LOCKE    DEANNA  CHRISTINE    SALADO 

LOWERY    SAMUEL  R    FOSTORIA   OH  

MADDUX    TEDDY  RAYE    SACRAMENTO   CA   

MADISON   KIMBERLEY  J   STANDISH   ME   

MARTINEZ    KRISTEN  NOELLE    KATY    TX  

MATHER   BARBARA  ANN    EL  CAJON   CA  

MAYS   JEREMY  VINCENT    HOUSTON    TX  

MCCALLUM    MARK  FRANKLIN  ARCHIE    WYOMING  ONTARIO 

MCELYNN    MARIANN    FREEPORT    NY         

MCLAUGHLIN    DEBRA  A    HASTINGS    Ml    

MILLER   JOAN  C    VERNON   TX  

MISTYSYN    CHRISTINE  J    FREDERICK    MD       

MOORE    SUSAN  R    MADISONVILLE    KY      

MORROW    SUSAN  K    CHAMPAIGN    IL        ? 

MUNDY   JOANN  C    INDEPENDENCt    VA  

MUNN    ERIN  K    FRANKFORT    KY  

NELSON   JONI  L    ST  PAUL    MN  

NEMETH    IRWIN    CORONADO   CA        

NORGART    MELISSA  BLAKE    SANFORD   FL      

NORTON   WYMAN  H    LAGRANGE    GA        

O  REILLY   LINDA  K   WILLIAMSBURG    VA  

PAYNE    MARGARET  A  RHODEN    GAINESVILLE    FL  

PEPIN   LAURIER  A   LEWISTON   ME  

PEPPMEIER    ROBERT  E    SPRINGFIELD    MO    

PERRY    TERESA  A    FLORAL  CITY    FL  

PHARR    DONNA  M    BONHAM    TX         

PINZON    MANUEL    BAYSIDE    NY  

PIRRIE,  RICHARD  MICHAEL    INDIAN  ROCKS  BCH    FL      

POWELL   GREGORY  V    LOVELAND   OH    

POWERS   MELVA  J   LANSING   Ml        

PROVO   IAN  V    ROCKFORD   IL  

PURIFOY    SERETAM   CLEVELAND   OH    

PURKSON    LORRIA  DENISE    BIRMINGHAM   AL  

RAINEY    CYNTHIA  E    LAWRENCE VILLE    VA      

RASNAKE    VICKIE    LEBANON    VA  

RAWLINSON    SANDRA  DIANE    ATMORE    AL    

REMET   JUDITH  B   KINGSTON   NY     

RIVERA    LINEA    ALHAMBRA    CA  

ROHR   KIMBERLY  TALARIGO   PORTAGE    PA  

RUNNELS   DOROTHY  FAYE    TYLER    TX     

SANDERS    DONALD EJR   CAMPTON    KY 

SANSHU    TROY  EDWARD   SAN  DIEGO   CA     

SANTIAGO   PARRY  ANTONIO   SONOMA   CA    

SCOON    MALCOLM  L    MALONE    rjY  

SEMPKOWSKI    LEON  C    TUCSON   AZ  

SHIPLEY    RAY  L    SALINAS   CA  

SICILIANI    KRISTYN  RAF    CARROLL  TON 
SIDEMAN   CASEY  H    HOMERVILLE    GA 

SILVA   SHARON  L    BRISTOL    CI  , 

SMITH    ROBIN  MICHELLE    HUEYTOWN    AL       , 

SOHN    YOUNG  S   UPPER  SADDLE  RIVER    NJ  

SPENCE    CINDY  LEE    MARSHALL     TX  

STALHEIM    ALAN  J    CARPINTERIA    CA        

STEINBERG.  TORI  L    WASHINGTON    lA      

STEVENS   KATHERINE  LOUISE  SMITH   JFLLICO   TN 
STEWART    MARY  DARLENE    SUMITON    AL 

STRICKLAND,  ROBIN  J   CHARLESTOWN    NH    , 

SUZUKI    ANTHONY    LONG  BEACH    CA         

TARNACKI    ANNE  M    ALLEN  PARK    Ml 

TAYLOR    ROBERT  M   NEW  MIL  FORD   CT  

TEKLUVE    JOHN  P    CINCINNATI    OH  

TOMPKINS   WANDA  NELL    PORT  RICHLY    FL  

TOMPKINS   CAROLE  ANN    YULEE    FL  

TREVINO   MARY  ROSE    CORPUS  CHRISTI    TX  

VIEDER   MARK  D   EARMINGTON  HILLS   Ml       

VILLARREAL    GLORIA  G    HOUSTON    TX     

WADE    JAMES  OLIVER    ASHDOWN    AH      

WARE    ALTON  T   CLEVELAND   OH  

WEBER    WARREN  SIDNEY    SMITHTOWN    NY   


CN 


TX 


»«v*«*ar«  ••«•«*•••*•••«  r««i 
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WHITE.  CHRISTOPHER  PAUL.  MOULTON.  AL 

WHITE.  PATRICIA  LOUISE.  TEMPLE.  TX  

WILCOX.  SUSAN  ALEEN.  N  PLATT.  NE  

WILLETT,  JOHN  E.  MUSKEGON.  Ml  

WINGO.  WANDA  JEAN.  DEATSVILLE.  AL  

WRIGHT,  SUSAN  J.  COMSTOCK  PARK.  Ml  

WYATT.  MIAXIE.  LOUISVILLE.  KY    

YATES.  GERALD  ALEX,  SHELBY.  AL 
YNOSTROSA.  RICARDO  RAMOS,  SAN  ANTONIO, 

ZARKIN,  ALLAN,  NEW  YORK.  NY    

ZAWADZKI,  KATHY  J,  WAUKEGAN,  IL  


TX 


FEDERAUSTATE  EXCLUSION/SUSPENSION 


MASON  MEDICAL  SUPPLY,  CHATSWORTH,  CA 


FRAUD/KICKBACKS 


LLOYD.  SUZANNE  MARLBOROUGH   CT  

LLOYD  GROUP  LTD  MARLBOROUGH,  CT  

NEW  AGE  PULMONARY  DIAGNOSTICS,  WALNUT  CA  

PETER  J  EMBRIANO,  M  D,  P  C,  SOMERS,  CT    

SAYERS.  AARON,  WALNUT   CA  

TLG  ELDERCARE  INC,  MARLBOROUGH,  CT 

ADVANCED  MEDICAL  SOLUTIONS,  DENVER   CO  

BARNO  CHIROPRACTIC.  ORANGEVALE.  CA   

CHIROPRACTIC  HEALTH  &  HEALTH,  KELLER,  TX   

CONTINUING  HEALTH  CARE  ED,  INC.  DENVER   CO  

DME  OF  CASTLE  ROCK.  INC,  DENVER,  CO  

DME  OF  LONGMONT,  INC,  DENVER,  CO 

DR  ABY  KAHN,  INC,  SAN  JOSE,  CA   

DURABLE  MEDICAL  EQUIPMENT,  INC.  DENVER,  CO    

E  MARK  WATERMAN,  D  C  CHIRO  CLAREMONT.  CA   

EHRHARDT  PHARMACY,  INC,  EHRHARDT.  SC  

HEALTH  CARE  RESOURCES  GROUP,  DENVER,  CO  

HOME  HEALTH  CARE  RESOURCES,  DENVER,  CO  

JAVARONE  CHIROPRACTIC.  P  C,  OAKDALE   PA   

KRISON  MEDICAL  EQUIP.  INC,  HIALEAH,  FL  

NC  DIAGNOSTIC  AND  BILLING,  INC,  STATEN  ISLAND.  NY 

OCEAN  HILLS  CHIROPRACTIC,  PLAYA  DEL  REY,  CA   

P  M  R.  INC,  DENVER,  CO   

PARKWOOD  DENTAL  OFFICE,  INC,  MIAMI.  FL   

PORTILLO  CHIROPRACTIC.  CAMPBELL.  CA    

PROF  MED  RESOURCES  OF  OREGON,  DENVER,  CO  

PROFESSIONAL  HEALTH  RESOURCES.  DENVER.  CO  

PROFESSIONAL  MEDICAL  RESOURCES,  DENVER,  CO  

REYES  CHIROPRACTIC  CENTER.  VISALIA.  CA  

TOTAL  CARE  HEALTH  SERVICES.  DENVER,  GO  


DEFAULT  ON  HEAL  LOAN 


06 '20  00 
06  20  00 
0620  00 
062000 
06  20 '00 
06  20  DC 
06  20  0C 
06  20  00 
06  20  00 
06  20'00 
06/20/00 


06  20  00 


12 '08 '98 
12  08 '98 
03  12  99 
07  28  98 
03  12 '99 
12  08  98 
02  14 '99 
06  20  00 
06  20  00 
02  1 4  99 
02  14 '99 
02  1 4  '99 
06  20  00 
02  1 4  99 
06  20  00 
06 '20  00 
02  14 '99 
02  14  99 
06  20  0C 
06  20  00 
06  20  00 
06  20 '00 
02  14 '99 
06 '20 '00 
06 '20 '00 
02  14  99 
02  14 '99 
02  14  99 
06  20  00 
02  14  99 


ANDERSON.  SHARON  R,  FULLERTON.  CA   

BETTS.  ROBERT  E,  JACKSON,  Ml  

CHOCHLA,  THOMAS  N,  WALESKA,  GA  

COOK,  IAN  K,  AMITYVILLE,  NY   

CORNELY,  MICHAEL  P.  MERCHANTVILLE,  NJ 
CURTIS,  DIANE  B,  NEWPORT  BEACH.  CA         . 
DAVALOS.  STEVEN  M.  CARMEL  VALLEY.  CA  . 

ELD^R.  TERRY  M,  LOMBARD,  IL  

FOSTER,  GRADY  JR,  SILVER  SPRING.  MD  

FUCIGNA,  ROBERT  J.  STAMFORD,  CT  

HANES,  KATHY  JANE.  SAN  DIEGO,  CA   

HENDERSON,  CHARLES  A,  ATLANTA,  GA  

HOWARD,  MICHAEL  S,  DALLAS.  TX  

HUDSON,  SCOTT  C,  VICTORVILLE,  CA   

HUTCHINGS.  LYLE  W.  UPLAND,  CA  

ISRAELSEN,  JOHN  A.  LOGAN,  UT   

JOYCE.  KARLA  A,  SHOREVIEW,  MN   

KELLY,  KEVIN  M,  RANCHO  CORDOVA,  CA  

KOONTZ.  ROBIN  M,  FT  LAUDERDALE,  FL  

LEWIS.  GEORGE  M,  SUISUN,  CA 

LICHTMAN,  SUSAN  L,  BROOKLYN,  NY   

LINEHAN,  BRUCE  M,  PUYALLUP,  WA   


05  01  00 

06  20  00 
062000 
0620  00 
0426  00 
06  20  00 
06  20  00 
06 '20 '00 
06  20 '00 
06  20'00 
06 '20  00 
06  20/00 
06/20'00 
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06/2000 

05  10 '00 
0620  00 

06  20'00 
06 '20  00 
02 '09  00 
06  20 '00 
06  20  00 
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MAJOR,  MICHAEL  J    MI  DORA    FL  

MARTINEZ   THEODORE  J   FRESNO  CA 

MASSO   JOHN  G    NASHVILLE    IN  

MEREDITH   MARGARET  L    BLACKSBURG  VA       . 
MITCHIE    DALE  P   ESSEXVILLE    Ml 

MURPHY    MICHAEL  A    ASBURY  PARK    NJ     

NICHOLS    MARCUS  F    CULVER  CITY    CA       

NOWRY   REMOND   N  HOLLYWOOD   CA 

PARCHMENT   LESLIE  D   CLEVELAND   OH     

RISING  SUN   ZANE  C   BISMARCK   ND  

ROBINETTE    TERRY  A   SANDY    UT 

SCHILLER   CHISTINE  M   FOUNTAIN  VALLEY   CA 

SNOPARSKY    HARRIS  J    BENNINGTON    VT  „. 

SPATES   CHRISTA  Y   CHICAGO   IL  

ST  JUSTE    DOMINIQUE,  BROOKLYN    NY       

STINE    SUSAN  M   GROSSE  POINTE  PK,  Ml  

TARKI    FARHAD   DALLAS   TX  

VAISHVILA   GAIL  A   SANTA  MONICA,  CA  

WARD   LARRY  A   LAPORTE,  TX       


Effective 
date 


06/20/00 
06/20/00 
06/20/00 
06/20/00 
06/20/00 
04/24/00 
05/01/00 
06/20/00 
06/20/00 
06/20/00 
04/05/00 
06/20/00 
06/20/00 
06/20/00 
06/20/00 
06/20/00 
06/20/00 
06/20/00 
06/20/00 


D.ili'.l    Imir   .,  Jllllll. 

Joanne  l.andhan. 

!hrri  tnr.  Hralth  (  .iv    \(lniini'^tnilnf 
.S(;nc7;n/is,  (  lit},  r,it  ln-^i>i(  torCipncml. 

iFKDni     l)(l'    UH1J  l;|.-il  (.    ll'-(in.  H  4".  .iinl 

BILLING  CODE  115CM3*  P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4561-N-351 

Notice  of  Submission  of  Proposed 
Information  Collection  to  0MB;  Section 
8  Management  Assessment  Program 
(SEMAP) 

AGENCY:  ()t'fi(  .■  (if  thr  Ctii.'f  liifiiriiMtKui 
OflidT.  Hi:u, 
action:  Notice. 

SUMMARY:    rlic  [)rn|>iiM'(l  llllnrill.tlli  in 
colliMtiiui  ri'iiuirt'inciit  (lfs(,ril)fii  hdnu 
has  bt!«"n  siibmittcii  to  ttif  Offii  »■  ot 
Managcnit'iit  ,iiui  Budget  (OMM)  for 
review,  a.s  rccjiiiri'd  h\  itir  I'.iptTwork 
Reduction  A(  t  The  [3<'parliiuMit  is 
soliciting  [uililic  I  iiminciits  on  llic 
subject  proposal 

DATES:  ConilDfiit^.  I >iif  I hilr    liilv   IJ. 
2000 

ADDRESSES:  Intcffstcd  persons  are 
iiu  itt'(i  to  submit  (  oiiiinents  regarding 


this  [iroposal  (Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
a[)pro\al  number  (2577-0215)  and 
should  f)e  sent  to:  loseph  F   l.ackev.  |r  , 
OMB  Desk  Officer.  Office  of 
Management  and  Budget.  Room  10235. 
New  Kxecutive  (Jffice  Building. 
Washington,  DC  20503 

FOR  FURTHER  INFORMATION  CONTACT: 

U'avne  pjldins.  Reports  Management 
Offii  er.  Q.  Department  of  Housing  and 
I'rban  De\elo{5ment.  451  Seventh  .Street. 
Southwest,  Washington.  IX'.  20410;  e- 
iiiail  Wa\ne  Kddins@Hl'D  gov; 
telephone  (202)  708-2.374  This  is  not  a 
toll  free  number,  ("opies  of  the  propos(>d 
forms  <nid  other  available  documents 
submitted  to  OMB  mav  be  submitted 
from  Mr   Fddins 

SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 

for  the  (  (j11i'(  tion  of  iiiform.ition.  as 
des(  ribed  Ih'Iow.  to  OMB  for  re\iew.  as 
re(]uired  bv  the  Pa[)er\vork  Re(iuction 
A(  t  (44  r  S  C:,  Chapter  35)  The  Notic.e 
lists  the  following  information:  (1)  The 
title  of  the  information  collection 
proposal;  (2)  the  office  of  the  agenc\'  to 
(  ollei  t  the  information.  (3)  the  OMB 
.ippro\  al  number,  if  .i[)plK  able;  (4)  the 
des(  ription  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  applicable; 


(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submissions  including 
number  of  respondents,  frequency  of 
response,  and  hours  or  response;  (9) 
whether  the  proposal  is  new,  an 
e.xtension.  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  name  and  telephone 
number  of  an  agencv  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department.  This  Notice 
also  lists  the  following  information: 

Title  ot  Proposal:  Section  8 
Management  Assessment  Program 
(SEMAP) 

OMB  Approval  Sunihcr:  2577-0215. 

For/7i  S'umbers:  HUI>-42648. 

Desrnption  of  thf  S'perl  for  the 
Information  and  its  Proposed  L'se:  HUD 
will  use  public  housing  agency  annual 
SEMAP  certificates  to  rate  and  assess 
PHA  management  capabilities  and 
deficiencies  in  key  program  areas.  PHAs 
designated  as  troubled  must  implement 
plans  for  improvements. 

Respondents:  State.  Local,  or  Tribal 
Governments. 

Frequency  of  Submission:  Annually. 


Number  ot  re- 
spondents 


Frequency  of 
response 


Hours  per 
response 


Burden  tiours 


Reporting  Burden 


2565 


135 


34.720 
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Total  Estimated  Burden  Hours: 
34,720. 
Status:  Reinstatement,  with  change. 

Authority:  Secticjn  3,507  of  tlie  Paperwork 
Kedu(  lion  Ar.t  of  1995,  44  l',S.C.  35.  as 
amended. 

Dated:  |une  5.  2000, 
Wayne  Eddins, 

Dt'pnrtnifntnl  Heports  Mnnngcmcnt  Offirnr. 
Offiif  of  the  Chu'f  Information  Officer. 
\VR  Dm  ,  00-14867  Filed  ti-12-<K):  8:45  ami 
BILLING  CODE  4210-01-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  the  Assistant  Secretary- 
Water  and  Science;  Central  Utafi 
Project  Completion  Act;  Notice  of 
Availability  of  the  Finding  of  No 
Significant  Impact  on  the  Final 
Environmental  Assessment  for  the 
Diamond  Fork  System  Proposed 
Action  Modifications  Documenting  the 
Department  of  the  Interior's  Approval 
for  the  Central  Utah  Water 
Conservancy  District  to  Proceed  With 
the  Construction  of  the  Diamond  Foric 
System  Proposed  Action  Modifications 

AGENCY:  Office  of  the  Assistant 
Secretary — Water  and  Science, 
Department  of  the  Interior. 
ACTION:  Notice  of  availability  of  the 
Finding  of  No  Significant  Impact  on  the 
Final  Environmental  Assessment  for  the 
Diamond  Fork  System  Proposed  Action 
Modifications. 

SUMMARY:  On  June  15.  2000,  Ronald 
Johnston.  Program  Director.  Central 
Utah  Project  Completion  Act, 
Department  of  the  Interior  (Interior), 
signed  the  Finding  of  No  Significant 
Impact  (FGNSI)  which  documents  the 
selection  of  the  Proposed  Action 
Modifications  as  presented  in  the  Final 
Environmental  Assessment  for  the 
Diamond  Fork  System  Proposed  Action' 
Modifications  (Modifications  EA). 
Interior  has  determined  that 
implementing  the  modifications  to  the 
Proposed  Action  Alternative  described 
in  the  Modifications  EA  will  not  have  a 
significant  impact  on  the  quality  of  the 
human  environment  and  that  an 
environmental  impact  statement  is  not 
required.  The  Proposed  Action 
Alternative  was  described  in  the  luly 
1999  Diamond  Fork  System  Final 
Supplement  to  the  Final  Environmental 
Impact  Statement  (FES  99-25)  (FS- 
FEIS), 

The  FONSl  also  approves  the  Central 
Utah  Water  Conservancy  District 
(CUWCD)  proceeding  with  construction 
of  the  Diamond  Fork  System,  in 
accordance  with  statutory  and 


contractual  obligations.  The  following 
features  will  be  constructed  as  part  of 
the  modifications  to  the  Proposed 
Action:  (1)  Sixth  Water  Connection  to 
Upper  Diamond  Fork  Shaft,  (2)  Sixth 
Water  Shaft,  (3)  Upper  Diamond  Fork 
Flow  Control  Structure,  (4)  Upper 
Diamond  Fork  Tunnel,  (5)  Monks 
Hollow  Overflow  Structure,  (G) 
Diamond  Fork  Creek  Outlet,  (7) 
Diamond  Fork  Pipeline  Extension.  (8) 
Connection  to  Diamond  Fork  Pipeline, 
and  (9)  Access  Road  and  Road 
Reconstruction. 

The  Proposed  Action  Modifications 
will  be  operated  on  an  interim  basis  the 
same  as  described  in  the  FS-FEIS. 
including  the  quantity  and  timing  of 
minimum  streamflows  and  the 
flexibility  to  other  operational  scenarios, 
except  for  the  discharge  location  of  the 
minimum  streamflows  into  Diamond 
Fork  Creek.  The  potential  for  generating 
hydroelectric  power  would  remain  the 
same  as  described  in  the  FS-FEIS.  • 

A  Notice  of  Availability  of  the  Draft 
Modiciations  EA  was  published  in  the 
March  20.  2000,  Federal  Register 
(Volume  65,  Number  54,  Page  14998- 
14999),  and  a  copy  of  the  Draft 
Modifications  EA  was  sent  to  all  the 
agencies,  groups,  and  individuals  who 
received  a  copy  of  the  FS-FEIS  on 
March  24.  2000,  Comments  on  the  Draft 
Modifications  EA  were  due  on  April  27. 
2000, 

FOR  FURTHER  INFORMATION  CONTACT: 
Additional  information  on  matters 
related  to  this  Federal  Register  notice 
can  be  obtained  at  the  address  and 
telephone  number  set  forth  below:  Mr. 
Reed  Murray.  Program  Coordinator. 
CUP  Completion  Act  Office,  Department 
of  the  Interior,  302  East  1860  South, 
Provo  UT  84606-6154.  Telephone:  (801) 
379-1237.  E-mail  rmurray@uc.usbr, gov 

Dated:  lune  1,  2000, 
Ronald  |ohnston. 

Program  Director.  Department  ot  the  Intfrior 
\VR  Due.  00-14813  Filed  (•)-12-00:  8:45  ami 
BILLING  CODE  431&-RK-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Notice  of  Intent  To  Prepare  an 
Environmental  Impact  Statement  for 
the  Torres  Martinez-Calpine  Power 
Generating  Facility,  Riverside  County, 
CA 

AGENCY:  Bureau  of  Indian  Affairs. 

Interior. 

ACTION:  Notice. 


SUMMARY:  This  notice  advises  the  public 
that  the  Bureau  of  Indian  Affairs,  with 


the  cooperation  of  the  Torres  Martinez 
Desert  Cahuilla  Indians  and  Calpine 
Corporation,  intends  to  gather 
information  necessary  for  preparing  an 
Environmental  Impact  Statement  (EIS) 
for  the  proposed  Torres  Martinez- 
Calpine  Power  Generating  Facility  that 
Calpine  would  construct  and  operate  on 
a  40-acre  parcel  within  the  Torres 
Martinez  Indian  Reser\ation.  Riverside 
County.  California,  The  purpose  of  the 
proposed  action  is  to  help  Calpine 
Corporation  meet  the  electrical  power 
needs  of  southern  California  Details  on 
the  project  location,  proposed  action 
and  initial  areas  of  environmental 
concern  to  be  addressed  in  the  EIS 
follow  as  supplementary  information. 
This  notice  also  announces  a  public 
scoping  meeting  for  the  content  of  the 
EIS, 

DATES:  Comments  on  the  scope  and 
implementation  of  this  proposal  must 
arrive  by  July  14.  2000,  The  public 
scoping  meeting  will  be  held  on  ]une 
28,  2000,  from  7  p.m.  to  10  p.m. 
ADDRESSES:  If  you  wish  to  comment, 
you  may  submit  your  comments  by  any 
one  of  several  methods.  You  mav  mail 
or  hand  carry  written  comments  to 
Ronald  M,  Jaeger.  Regional  Director. 
Pacific  Region.  Bureau  of  Indian  Affairs. 
2800  Cottage  Way.  Sacramento, 
California.  95825-1846.  You  may  also 
comment  via  the  Internet  to 
billallan@bia.gov.  Please  submit  Internet 
comments  as  an  ASCII  file,  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  If  you  do  not  receive 
confirmation  from  the  system  that  your 
Internet  message  was  received,  contact 
us  directly  at  (916)  978-6043, 

Comments,  including  names  and 
home  addresses  of  respondents,  will  be 
available  for  public  re\iew  at  the  above 
address  during  regular  business  hours.  8 
a.m.  to  4  p.m..  Monday  through  Friday. 
except  holidays,  Indixidual  respimdents 
may  request  confidentiality.  If  you  wish 
us  to  withhold  your  name  and 'or 
address  from  public  review  or  from 
disclosure  under  the  Freedom  of 
Information  Act.  you  must  state  this 
prominently  at  the  beginning  of  \()ur 
written  comment.  Such  requests  will  be 
honored  to  the  extent  allowed  by  law. 
We  will  not,  however,  consider 
anonymous  comments.  All  submissions 
from  organizations  or  businesses,  and 
from  individuals  identifying  themselves 
as  representatixes  or  officials  of 
organizations  or  businesses,  will  be 
made  available  for  public  inspection  in 
their  entirety. 

The  public  scoping  meeting  will  be 
held  at  the  Tribal  Hall.  Torres  Martinez 
Indian  Reservation.  66-725  Martinez 
Road,  Thermal.  California 
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FOR  FURTHER  INFORMATION  CONTACT: 

Willi, im  .All, 111.  I'UHl  ')7H-«)()4.t.  (ir  Hnhhi 
Flt'ti  h.-r,  rH()|  ,iM7-  MH.Tl) 
SUPPLEMENTARY  INFORMATION:  (  .ilpilP' 
( ;(irp(ir.itii>ri.  through  ,in  ,i^r»'«'iiu'!it  with 
lilt'  Torrt's  M,irtiiuv  Desert  (!<ilimll,i 
liidiiin^,  [)l<ms  Id  I  (iiistriK  t,  hvmi  .iihI 
(iptTatc  d  fiOO  ine^rivvatt  ii.itur<il  i;, is  fired 
[invvtT  plant  nil  .1  4()-.i(  re  p,ir(  el  of  tnti.il 
Irust  land  in  Hi\  erside  ( :(nmt\  , 
( i.ilifnriu.l,  iKirtlie.isI  i it  the  |{)V\  ii  of 
Met  (  .1    The  p,iri  el  is  lix  ,ited  .iloni;  liJlld 
.\\t'nue,  (Mst  of  Iiihiisoii  .Street  m 
(inixirnitv  tn  the  (in.K.heli,!  ( i.iii.i! 

\,ltur<il  H<is  IS  prcjinsed  In  be  supplied 
tn  the  pl.illt  \)\  ,1  new  II)  to  1  J  Hide  y.is 
line  extending;  nnrtliw.ird  In  .1 
(onihM  tinii  point  north  nt  the  l-io 
[•'reew.iN    fcde(  tricitv  prndiued  l)\'  the 
pi. lilt  would  he  routed  lhroui.;h  ,111  on 
site  siihst.itn  in  t(i  ne.irhv  ele(  trii  .il 
tr.insmissioii  lines    hiiprdvements  td 
sc\eral  miles  nf  (iff  ^ite  Ir.insnussii ui 

lines  m,IV  .iiso  lie  re(|Uired    (  Jini.ni; 
w.iter  for  the  pl.int  is  profiosed  to  he 
iilil, lined  frnin  nn  site  wells   The  w.iter 
wiiuld  he  1  \(  led.  then  piissihU 
dls(  h.iri^ed  hir  henelu  i.il  le  use  .il  h^ll 

f,irnis  ,111(1  nr  \  nie\  .uds  I  Ml  ne.irh\ 
I'nrres  M.irtiiie/  tnl),il  i.iiids 

Tlie  .ireas  ill  eiivirii!u:ieiit,il  1  'im  erii 
sii  I'.ir  identified  iik  hide  ,111  iphililx 

hliilnL;i(  ,ll  ,ind  hnt.lMK  .ll  resiiUO  es 
,iesthetl(  s.  w.iter  resnuri  es  .ind  1  iiltiir.ii 
resiuiri  es   This  r.in^;r  nt  is^-ues  iim\  he 

exp.tnded  h.ised  mi  (  (illlinellt--  rei  eucil 

ilurini;  the  m  i  ipiiiv;  pn  4  es-. 

This  niitii  e  Is  piihlished  in 
.11  (  iird.UK  e  w  ith  set  tmii   1,">II  (   I  1  if  the 
(  Jiiini  ll  nn  f!in  irnninent,il  Qu,ilit\ 
Keeul.ltinns  (41)  (  TK  I'.irts  I'lDI)  thrnii^h 
l.")()H|,  implementlllL;  the  prni  edur.ll 
reijuireinenis  nt  the  \,itinn.il 

iMiv'ironinent.il  I'nln  \  .\i  t  nf  I'lO'i.  ,is 
.iinended  (4^  ISC   4,IJ  1  ft  ser/  ).  ,iiid 
the  Depiirtllient  nf  the  Inlennr  Miinu.il 
(:'i  1 1)  DM    It)].  ,ind  IS  in  the  e\er<  ise  nt 
.lUlhnilU  delegated  In  the  ,\ssist,int 
Sei  retarv  — Indi.in  .Mf.iirs  In  JOM  DM  H 

D.ilrd     Imi.-    "1     JIMIU 

Kevin  (i(iv«'r. 

\s\i'.!,!i)t  Sc<  rrtnr\ — Indidji  Affairs 
1KI)(H     l)(l    I4HHH  I  ilinl  (.- lJ-00;  H  45  ,im| 
BILUNC  CODE  4310-02  P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nninin.ltlnlls  tor  the  tnllnwilli; 
prnperties  hein^  i  iiiisnlered  fnr  IisIiiil; 
in  the  Natinn.il  Kei^ister  wiTe  rei  eived 
h\   the  N.ltlnil.ll  I'. irk  Ser\  u  e  helnre  M.\ 
luiie,    t,  _'0()(l    I'ursu.mt  tn  »» t)l)  1  I  ,it   10 
(  FK  I'.irt  till  \s  ritlen  i  n  in  men  Is 


I  nn(  ernin^.;  the  signific  .inc  e  of  these 
prnperties  under  the  ,\atinnal  Register 
(  nteri.i  for  ev.iki.itioii  mav  fie  fonvarded 
tn  the  N,ition,il  Register.  National  Park 
ServK  e.  1H49  C  St   N\V.  N(;400. 
\V,istim>;ton.  DC  20240  Written 
I  nmments  should  he  suhmitted  h\  |une 
IH.  2000 

Carol  I)  Shull. 

COl.OK.MM) 

Miinat  County 

Bromide  Chrtn  rial  Kilns.  C)tfCt\    Ki    111 

I  .ri'\sl,,iii-    (10(100-40 

I'nrk  (ountv 

(  .UK    s,  hiMil,  (Kuriil  ."M  luiol  Uuildiiij;s  m 
(  ,.i,.i  ,1  ,  \1IVS)  Spruce  St,.  Como, 

IIOOOO"  i'l 

CtUKCIA 

Kullon  County  Martin  l.uther  King.  jr. 
Historic  Distrii  t  (B(iiiii(l.(r\  Im  reasr) 
Roughlv  bounded  hv  Freedom  l'k\v\     l.lni 
\V''slev  [iotjbs  .Ave..  Decatur  St..  SiniOiern 
KK  ii.if  ks.  anil  I-75/8.'i.  Atlanta.  l)(J(JUU741 

IDAHO 

Fremont  County  Crabtree,  Glen  and  Addie. 
C;,)bin.  .IfliiqCnwan  Rd  .  Island  Park, 
|)(I1I0()742 

M.\KVI  .\M) 

li.iltimiire  Independent  Citv  Cecil 

.\parlments.  112:t  N   Kutaw  St  .  Baltimore 

1)1101)1174:1 
One  Charles  (i-nf.-r    100  N  Charles  SL. 

Ballimnri     lii)ii(iO"43 
.Slieff  .Silver  (.i)iii[),inv  F.ii  lorv.  800  Wvman 

I'  irk  Dr  .  H.illimore.  00000744 

NKU  NOKK 

letleisnn  (ounlv 

I  i  :i  !\  I  pis,  i,p,il  Chun  h  and  Parish  House. 

II  lisi,  .1 II   Chun  lies  (if  the  Kpisi opal 

IJi se  of  Ceiilr.tl  \,u   "i  (.^i^  MPS)  227 

Shenii.in  St     VVateOiiVMi.  UOUUU747 

( )ram;e  Countv 

(  )ld  liiu  n  Cemetery  and  Palatine  Chun  li 

Siiiv  ( liin.l  St  .  Newburgh.  no(m(r4t. 

Ot.s4!xu  (.ountv 

Heardslee  Farm    \^   :U\   il(,;\  K.I    IH. 
Piltsfielil   oodiiir^M 

OHIO 

(;iark  County  Main  .Street  Biiildinns,  f>- 14  h 
Main  St..  Springfield.  0011(10-41 

('uvahoga  (^uuntv 

l.enier  huiliti'ik;    iJJ-,124  Euclid  .Ave.. 
Cleveland   noooo^SO 

IKXAS 

ll.irns  ( .(luntv 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Availability  of  Draft  Director's 
Order  Concerning  Records 
Management 

AGENCY:  Ndtionai  Park  Service.  Interior 
ACTION:  Notice  of  avaiiahilitv. 


SUMMARY:  The  National  Park  Sen-ice 
(NPS)  is  c;on\erting  and  update  its 
current  system  of  internal  instructions. 
When  these  dot  uments  contain  new 
policv  or  procedural  requirements  that 
inav  affe(  t  [larties  outside  the  NP,S,  this 
information  is  heing  made  availahle  for 
puhlic  review  and  comment.  Draft 
Dire(  tors  Order  #1')  establishes  a 
(.omprehensive  polic\'  to  guide  the  NPS 
records  management  program. 
DATES:  Written  comments  will  be 
accepted  until  luly  CI.  2000. 

ADDRESSES:  Draft  Directors  Order  #19  is 
availahle    Requests  for  copies  ,ind 
written  ( nmments  should  he  sent  to 
Michael  (irimes.  N.ition.il  Park  Service. 
Washington  .Administnitive  Progr.iin 
Center.  1H4'.)  C  Street.  NW.  MS  f.nd. 
Washington,  DC.  20240 
FOR  FURTHER  INFORMATION  CONTACT: 
Mic  hael  (irimes.  (202)  208-4333. 
SUPPLEMENTARY  INFORMATION:  The  NPS 
IS  revising  the  policies  and  prot cdures 
th.d  direct  the  management  of  its 
rei  ords  To  accomplish  this,  the  records 
management  polic  les  in  NP.S-IM, 
Recnrds  Man.igement  ,ire  resc  inded   The 
new  policies  and  procedures  will  be 
issued  in  Director's  Ord<!r  «1').  in 
conformanc  e  with  the  new  svstem  of 
NPS  internal  guidance  doc:uments. 

D.ili'ii  M.f\    1(1   jdoo 
\tii  hael  ,\.  (irimes. 
Sfn.  u  i-\\  idt  lift  nrr/s  I  )tlh  i-r 
IFR  Doc.  00-14679  Filed  (.  -IJ-Od,  H  4-.  .en] 

■ILLING  CODE  4310-70-P 


l,;l!K-  -lee   H, 
0(10007'i  I 


tHilo  M..ntriis,.   Hdiistiin 


1  H  I 10    !4H1 ',  1  ii.-.l  I,    IJ   no   M  4',  ,,ml 

BILLING  CODE  «10-7(M> 


INTERNATIONAL  TRADE 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  I  nited 
States  International  Trade  C^ommission. 

TIME  AND  DATE:  Uine  12.  2000  at  2:00 
(1  m 

PLACE:  Room  101.  .500  E  Street.  S.W.. 
Washington.  DC  20436.  Telephone: 
(202)  2().S-20()() 

STATUS:  Opcm  to  the  public:. 
AGENDA  rrEM  TO  BE  REMOVED:  5    Inv    Nos. 
701-TA-253  and  731-TA-132.  252. 
271.  27H-277.  2«fi.  409—110.  532-534. 
and  5,3(>-537  (Review)  (Certain  Pipe  and 
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Tube  irom  .Argentina.  Brazil.  Canada. 
India.  Korea,  Me.xic;o.  Singapore. 
Taiwan.  Thailand.  Turkey,  and 
\'ent?zuela) — briefing  and  vote.  (The 
Commission  will  transmit  its 
determination  to  the  SiH:r(!tary  of 
Commerce  on  lulv  2fi,  2000). 
In  ac:cordance  with  19  CFR 
4*  201.35(d)(2).  interested  parties  are 
hereby  notified  that  the  Commission  has 
determined  that  Commission  business 
r<>quircs  removal  of  the  abo\e  agenda 
item  from  the  meeting  of  Monday,  June 
12.  2000  at  2:00  p.m.  No  earlier 
announcement  of  such  change  was 
possible. 

Issued    |im|,  ').  2000 

H\  iirdiT  ol  the  ( 'iinmiissioii 
Donna  R.  Koehnke, 
.Sec  ntim 

|FR  I)d(     0()-14')')(i  filed  ti-'(-()():  2:10  pm| 
BILLING  CODE  7020-02-U 


DEPARTMENT  OF  JUSTICE 

Office  of  Justice  Programs;  Agency 
Information  Collection  Activities: 
Proposed  Collection;  Comment 
Request 

ACTION:  Notice  of  information  collection 
under  review:  (reinstatement,  without 
change,  of  a  previouslv  approved 
collection  for  which  approval  has 
expired)  Juvenile  Residential  Facility 
Census. 

The  Department  of  lustice.  Office  of 
justice  Programs.  Bureau  of  lustice 
Assistance,  has  suhmitted  the  following 
information  collection  request  for 
review  and  clearance  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995.  This  proposed  information 
collection  is  published  to  obtain 
comments  from  the  public  and  affected 
agencies.  Comments  are  encouraged  and 
will  be  accepted  for  "sixty  days"  until 
August  14,  2000. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions  or 
additional  information,  please  contact 
Joseph  Moone,  202-616-3634.  Office  of 
Juvenile  Justice  and  Delinquencv 
Prevention.  Office  of  Justice  Programs. 
U.S.  Department  of  Justice,  810  7th 
Street,  N.W.,  Washington.  DC  20531. 
Written  comments  and  suggestions  from 
the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 


function  of  the  agency,  including 
whether  the  information  w  ill  ha\'e 
practical  utility: 

(2)  Evaluate  the;  accuracy  of  thc> 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used: 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  This  Information 

(1)  Type  of  information  collection: 
Extension  of  a  currently  approved 
collection. 

(2)  The  title  of  the  form/collection: 
Juvenile  Residential  Facility  Census 
Bravery. 

(3)  The  agency  form  number,  if  any. 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection: 
The  form  number  is  CI-15.  Office  of 
Justice  Programs,  United  States 
Department  of  Justice. 

(4)  Affected  public  who  will  be  usked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  State.  Local  or  Tribal 
public  juvenile  justice  facilities,  private 
juvenile  facilities.  Other:  none. 

This  collection  will  gather 
information  necessary  to  routinely 
monitor  the  types  of  facilities  into 
which  the  juvenile  justice  system  places 
young  persons  and  the  service 
available  in  these  facilities. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond /replv:  It  is  estimated  that  3.500 
respondents  will  complete  a  2-hour 
questionnaire. 

(6)  An  estimate  of  the  total  public 
burden  lin  hours)  associated  with  the 
collection:  The  total  hour  burden  to 
complete  the  questionnaire  is  7.000 
annual  burden  hours.  The  survey  will 
be  conducted  biennially. 

If  additional  information  is  required 
contact:  Mrs.  Brenda  E.  Dyer.  Deputy 
Clearance  Officer,  United  States 
Department  of  Justice,  Information 
Management  and  Security  Staff,  Justice 
Management  Division,  Suite  1220, 
National  Place  Building.  1331 
Pennsylvania,  NW,  Washington,  DC 


Dated:  lime  ".  200(1. 
Brenda  E.  Dyer. 

/),  partmcnt  Deputy  Clearance  Officer, 

Drpnrlrni'iit  al  lustice. 

1  R  IJ(i(    i)il-14Hl(iFiled  6-12-00;  8:45  am] 
BILLING  CODE  4410-1g-M 


DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

[Prohibited  Transaction  Exemption  2000- 
30:  Exemption  Application  No.  D-10188.  et 

al. 

Grant  of  Individual  Exemptions; 
Barclays  Bank  PLC  and  Its  Affiliates 
(Collectively,  Barclays) 

AGENCY:  Pension  and  Welfare  Benefits 

Administration.  Labor. 

ACTION:  Grant  of  Individual  Exemptions. 

SUMMARY:  This  document  contains 
exemptions  issued  by  the  Department  of 
Labor  (the  Department)  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and /or 
the  Internal  Revenue  Code  of  1986  (the 
Code). 

Notices  were  published  in  the  Federal 
Register  of  the  pendency  before  the 
Department  of  proposals  to  grant  such 
exemptions.  The  notices  set  forth  a 
summarv  of  facts  and  representations 
contained  in  each  application  for 
exemption  and  referred  interested 
persons  to  the  respective  applications 
for  a  complete  statement  of  the  facts  and 
representations.  The  applications  ha\e 
been  available  for  public  inspection  at 
the  Department  in  Washington.  DC.  The 
notices  also  invited  interested  persons 
to  submit  comments  on  the  requested 
exemptions  to  the  Department.  In 
addition  the  notices  stated  that  any 
interested  person  might  submit  a 
written  request  that  a  public  hearing  be 
held  (where  appropriate).  The 
applicants  have  represented  that  they 
have  complied  with  the  requirements  of 
the  notification  to  interested  persons 
No  public  comments  and  no  requests  for 
a  hearing,  unless  otherwise  stated,  were 
received  by  the  Department. 

The  notices  of  proposed  exemption 
were  issued  and  the  exemptions  are 
being  granted  solely  by  the  Department 
because,  effective  December  31.  1978, 
section  102  of  Reorganization  Plan  No. 
4  of  1978,  5  U.S.C  App.  1  (1996). 
transferred  the  authority  of  the  Secretary 
of  the  Treasury-  to  issue  exemptions  of 
the  type  proposed  to  the  Secretary  of 
Labor, 
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Statutory  Findings 

In  d(  ( ordani  I-  with  sootinn  4()H(a)  of 
tho  Act  and/or  section  4975(c)(2)  of  the 
C^ode  and  the  proc:edures  set  forth  in  li4 
CFR  part  2570.  subpart  B  (55  FR  :i2H3(i. 
,12847,  August  10,  1940)  and  based  upon 
the  entire  record,  the  Department  makes 
the  following  findings: 

(a)  The  exemptions  are 
admmist  rati  vol  V  feasible; 

(b)  They  are  in  the  interests  of  the 
plans  and  their  participants  and 
beneficiaries;  and 

(c)  Thev  are  protective  of  the  rights  of 
the  participants  and  beneficiaries  of  the 
plans. 

Barclays  Bank  PLC  and  its  Affiliates 
(Collectively,  Barclays),  Located  in 
London,  England; 

IProhibitfd  I'rans.K  lion  Exemption  2000-30, 
.^^)pln  dtion  No   U-lUlHBl 

Exemption 

Section  I — Retroactive  Exemption  for 
the  Acquisition,  Holding  and 
Disposition  of  Barclays  PLC^  Sto(  k 

The  restri(  tions  of  sec:tions 
40«(a)(l)(D),  40«(b)(l)and  40<i(b)(2)  of 
the  Act.  and  the  sani  tions  resulting 
from  the  application  of  section  4975  of 
the  Ckide  bv  reason  of  section 
4975(c)(1)(D)  and  (K)  of  the  Code,  shall 
not  apply,  as  of  December  31,  1995  until 
lune  i:t,  2000.  to  the  acipiisition, 
holding  and  disposition  of  the  c nmmon 
stock  of  Han  l.ivs  PLC  (the  Barclays  PLC 
.Stock)  by  Index  and  Model  Driven 
Funds  managed  by  Ban  lavs,  provided 
that  the  following  < diiditions  and  the 
general  (  onditions  in  .Sei  tioii  111  ,ire  met 

(a)  The  a(  (juisition  or  disposition  of 
the  Ban. lavs  PLC  .Stock  is  for  the  sole 
[)urpose  of  maintaining  stru  t 
quantitative  (  onfnnnity  with  the 
relevant  index  upon  wbi(  h  the  Imiex  or 
Model-Driven  Fund  is  based,  antl  does 
not  involve  .inv  .igreenient.  arrangement 
or  underst.mding  regarding  the  dexigii 
or  operation  of  the  Fund  ai  i|uiriiig  the 
Ban.l.ivs  PL(;  .Stock  whH;h  is  intended  to 
benefit  Barclays  or  any  party  in  whu  b 
Bart  lays  iiia\  h.ive  ,iii  interest 

(b)  .Ml  aggreg.ile  d.iiU  pun  bases  ot 
Ban  lavs  FM.(;  ,St(K  k  bv  the  Funils  do  iiol 
ex(  eed  on  any  partit  ular  d.iv  the  greater 
..f: 

(1)15  percent  of  the  .ui-rage  d.iilv 
trading  volume  for  tlie  H.in  lavs  Pl.t; 
.Stock  occurring  on  the  afiplu  .ible 
exchange  and  .mtomated  tr.iding  system 
(as  described  in  p.ir.igrapb  !'  )  below)  for 
the  previous  five  (5)  business  days,  or 

(2)  15  percent  of  the  trading  volume 
for  Barclays  PLC  .Stock  occ  urring  on  the 
apjilicable  exchange  and  autom.ited 
trading  system  on  the  d.ite  of  the 
transaction,  as  <letermined  by  the  best 


available  information  for  the  trades 
occiurring  on  that  date. 

(c)  All  purchases  and  sales  of  Barclays 
PLC  Stock  occur  either  (i)  on  the 
London  Stock  Exchange,  a  recognized 
securities  exchange  as  defined  in 
,Sec:tion  IV(k)  below,  (ii)  through  an 
automated  trading  system  (as  defined  in 
.Section  IV'(j)  below)  operated  by  a 
brcjker-dealer  independent  of  Barclays 
that  is  subject  to  regulation  and 
supt^rvision  by  the  Securities  and 
Futures  Authority  of  the  United 
Kingdom  (pursuant  to  the  applicable 
securities  laws)  that  provides  a 
mechanism  for  customer  orders  to  be 
matched  on  an  anonymous  basis 
without  the  participation  of  a  broker- 
dealer,  or  (iii)  in  a  direct,  arms-length 
transaction  entered  into  on  a  principal 
basis  with  a  broker-dealer,  in  the 
ordinary  course  of  its  business,  where 
suc:h  broker-dealer  is  independent  of 
Barclays  and  is  either  registered  under 
the  .Securities  Exchange  Act  of  1934  (the 
"34  Act),  and  thereby  subject  to 
regulation  by  the  U.S.  .Securities  and 
ExcJiange  Commission  (SEC),  or  subject 
to  regulation  and  supervision  bv  the 
Securities  and  Futures  Authority  of  the 

I  'nited  Kingdom  (I'K) 

(d)  No  transactions  bv  a  Fund  involve 
purchases  from,  or  sales  to.  Barclays 
(including  officers,  directors,  or 
employees  thereof);  or  any  party  in 
interest  that  is  a  fiduc:iary  with 
disc;retion  to  invest  plan  assets  into  the 
Fund  (unless  the  transaction  by  the 
Fund  with  such  party  in  interest  would 
otherwise  be  subject  to  an  exemption). 

(e)  .No  mor»'  than  five  (5)  pen:ent  of 
the  total  amount  of  Barclays  PLC"  .Stoc;k 
issued  .ind  outstanding  at  any  timt^  is 
lield  in  the  aggregate  by  Index  and 
Mcxiel-Driven  Funds  managed  bv 

Hare  lays. 

(f)  Bare: lays  PLC  Stock  c:onstitutes  no 
iiinre  than  lhre«-  (.1)  percent  of  any 
inde[ien<ient  third  party  index  on  which 
tlie  investments  of  an  Index  or  Model- 
Driven  Fund  are  based 

(g)  \  pl.ui  fidiK  i.irv  independent  of 
Bare  lavs  .itithori/es  the  investment  of 
siK  h  pi. Ill's  assets  111  ,111  Index  or  Model- 
Driven  Fund  vvhii  li  pun  bases  and/or 
holds  Barclays  PLC  Stock,  pursuant  to 
the  prctcedures  described  in  the  notice 
of  [)ro[)()sed  exemption  published  on 
Man  h  14.  2000'  (see  Paragraph  11  of 
the  .Summary  of  Fac  ts  and 
Kejiresentations  regarding  portfolio 
m.inagement  servic:es  provided  for 
p.irtu  ular  plans),  other  than  in  the  case 
of  an  emplovcH'  benefit  plan  sponsored 
or  maintained  by  Barclays  PLC  and/or 


S.«.  (iS  IK  1  IM.Ifi 


an  Affiliate  for  its  own  employees  (a 
Barclays  Plan). 

(h)  A  fiduciary'  independent  of 
Barclays  directs  the  voting  of  the 
Barclays  PLC  Stock  held  by  an  Index  or 
Model-Driven  Fund  on  anv  matter  in 
which  shareholders  of  Barclays  PLC 
Stock  are  required  or  permitted  to  vote. 

(i)  .No  more  than  ten  (10)  percent  of 
the  assets  of  any  Fund  that  acquires  and 
holds  Barclays  PLC  Stock  is  comprised 
of  assets  of  any  Barclays  Plan(s)  for 
which  Barclays  exercises  investment 
discretion 

Section  II — Prospective  Exemption  for 
the  Acquisition.  Holding  and 
Disposition  of  Barclays  Stock 

The  restrictions  of  sections 
406(a)(1)(D),  4Q6(b)(l)  and  406(b)(2)  of 
the  Act,  section  8477(c)(2)(A)  and  (B)  of 
FERSA,  and  the  sanctions  resulting  from 
the  application  of  section  4975  of  the 
C'ode  by  reason  of  secrtion  4975(c)(1)(D) 
and  (E)  of  the  Code,  shall  not  apply  to 
the  acquisition,  holding  and  disposition 
of  Barclays  PLC  .Stock  or  the  common 
stock  of  an  Affiliate  of  Barclays  PLC 
(Barclays  PLC  Affiliate  Stock)  by  Index 
and  Model-Driven  Funds  managed  by 
Barclays,  provided  that  the  following 
conditions  and  the  general  conditions  in 
Section  III  are  met: 

(a)  The  acquisition  or  disposition  of 
Barclays  PLC  Sttx;k  or  Barclays  PLC 
Affiliate  .Stcx;k  (collectively,  Barclays 
Stock)  is  for  the  sole  purpose  of 
maintaining  strict  quantitative 
conformity  with  the  relevant  index 
upon  which  the  Index  or  Model-Driven 
Fund  is  based,  and  does  not  involve  any 
agreement,  arrangement  or 
understanding  regarding  the  design  or 
operation  of  the  Fund  acquiring  the 
Barclays  Stock  which  is  intended  to 
benefit  Barclays  or  any  party  in  which 
Barclays  may  have  an  interest. 

(b)  Whenever  Barclays  Stock  is 
initially  added  to  an  index  on  which  an 
Indc^x  or  Model-Driven  Fund  is  based,  or 
initially  added  to  the  portfolio  of  an 
Index  or  Model-Driven  Fund,  all 
acquisitions  of  Barclays  Stock  necessary 
to  bring  the  Fund's  holdings  of  such 
.Stoc:k  either  to  its  capitalization- 
weighted  or  other  spt»cified  composition 
in  the  relevant  index,  as  determined  by 
the  independent  organization 
maintaining  such  index,  or  to  its  correct 
weighting  as  determined  by  the  model 
which  has  been  used  to  transform  the 
index,  occur  in  the  following  manner: 

(1)  Purchases  are  from,  or  through, 
only  one  broker  or  dealer  on  a  single 
trading  day; 

(2)  Based  on  the  best  available 
information,  purchases  are  not  the 
opening  transaction  for  the  trading  day; 
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(3)  Purchases  are  not  effected  in  the 
last  half  hour  before  the  scheduled  close 
of  the  trading  day; 

(4)  Purchases  are  at  a  price  that  is  not 
higher  than  the  lowest  current 
independent  offer  quotation, 
determined  on  the  basis  of  reasonable 
inquiry  from  non-affiliated  brokers; 

(5)  Aggregate  daily  purchases  do  not 
exceed  15  percent  of  the  average  daily 
trading  volume  for  the  security,  as 
determined  by  the  greater  of  either  (i) 
the  trading  volume  for  the  security 
occurring  on  the  applicable  exchange 
and  automated  trading  system  on  the 
date  of  the  transaction,  or  (ii)  an 
aggregate  average  daily  trading  volume 
for  the  security  occurring  on  the 
applicable  exchange  and  automated 
trading  system  for  the  previous  five  (5) 
business  days,  both  based  on  the  best 
information  reasonably  available  at  the 
time  of  the  transaction; 

(6)  All  purchases  and  sales  of  Barclays 
Stock  occur  either  (i)  on  a  recognized 
securities  exchange  (as  defined  in 
Section  IV(k)  below),  (ii)  through  an 
automated  trading  system  (as  defined  in 
Section  IV(j)  below)  operated  by  a 
broker-dealer  independent  of  Barclays 
that  is  either  registered  under  the  '34 
Act.  and  thereby  subject  to  regulation  by 
the  SEC.  or  subject  to  regulation  and 
supervision  by  the  Securities  and 
Futures  Authority  of  the  UK  or  another 
applicable  regulatory  authority,  which 
provides  a  mechanism  for  customer 
orders  to  be  matched  on  an  anonymous 
basis  without  the  participation  of  a 
broker-dealer,  or  (iii)  through  an 
automated  trading  system  (as  defined  in 
Section  IV(j)  below)  that  is  operated  by 

a  recognized  securities  exchange  (as 
defined  in  Section  IV(k)  below), 
pursuant  to  the  applicable  securities 
laws,  and  provides  a  mechanism  for 
customer  orders  to  be  matched  on  an 
anonymous  basis  without  the 
participation  of  a  broker-dealer;  and 

(7)  If  the  necessary  number  of  shares 
of  Barclays  Stock  cannot  be  acquired 
within  10  business  days  from  the  date 
of  the  event  which  causes  the  particular 
Fund  to  require  Barclays  Stock,  Barclays 
appoints  a  fiduciary  which  is 
independent  of  Barclays  to  design 
acquisition  procedures  and  monitor 
Barclays'  compliance  with  such 
procedures. 

(c)  Subsequent  to  acquisitions 
necessary  to  bring  a  Fund's  holdings  of 
Barclays  Stock  to  its  specified  weighting 
in  the  index  or  model  pursuant  to  the 
restrictions  described  in  paragraph  (b) 
above,  all  aggregate  daily  purchases  of 
Barclays  Stock  by  the  Funds  do  not 
exceed  on  anv  particular  day  the  greater 
of 


(1)  15  percent  of  the  average  daily 
trading  volume  for  the  Barclays  Stock 
occurring  on  the  applicable  exchange 
and  automated  trading  system  (as 
defined  below)  for  the  previous  five  (5) 
business  days,  or 

(2)  15  percent  of  the  trading  volume 
for  Barclays  Stock  occurring  on  the 
applicable  exchange  and  automated 
trading  system  (as  defined  below)  on  the 
date  of  the  transaction,  as  determined  by 
the  best  available  information  for  the 
trades  that  occurred  on  such  date. 

(d)  All  transactions  in  Barclays  Stock 
not  otherwise  described  in  paragraph  (b) 
above  are  either:  (i)  Entered  into  on  a 
principal  basis  in  a  direct,  arms-length 
transaction  with  a  broker-dealer,  in  the 
ordinary  course  of  its  business,  where 
such  broker-dealer  is  independent  of 
Barclays  and  is  either  registered  under 
the  '34  Act,  and  thereby  subject  to 
regulation  by  the  SEC.  or  subject  to 
regulation  and  supervision  by  the 
Securities  and  Futures  Authority  of  the 
UK  (SFA-UK)  or  another  applicable 
regulatory  authority,  (ii)  effected  on  an 
automated  trading  system  (as  defined  in 
Section  IV(j)  below)  operated  by  a 
broker-dealer  independent  of  Barclays 
that  is  subject  to  regulation  by  either  the 
SEC.  SFA-UK,  or  another  applicable 
regulatory  authority,  or  an  automated 
trading  system  operated  bv  a  recognized 
securities  exchange  (as  defined  in 
Section  IV(k)  below)  which,  in  either 
case,  provides  a  mechanism  for 
customer  orders  to  be  matched  on  an 
anonymous  basis  without  the 
participation  of  a  broker-dealer,  or  (iii) 
effected  through  a  recognized  securities 
exchange  (as  defined  in  Section  IV{k) 
below)  so  long  as  the  broker  is  acting  on 
an  agency  basis. 

(e)  No  transactions  by  a  Fund  involve 
purchases  from,  or  sales  to.  Barclays 
(including  officers,  directors,  or 
employees  thereof),  or  any  party  in 
interest  that  is  a  fiduciary  with 
discretion  to  invest  plan  assets  into  the 
Fund  (unless  the  transaction  by  the 
Fund  with  such  party  in  interest  would 
otherwise  be  subject  to  an  exemption). 

(f)  No  more  than  five  (5)  percent  of  the 
total  amount  of  either  Barclays  PLC 
Stock  or  any  Barclays  PLC  Affiliate 
Stock,  that  is  issued  and  outstanding  at 
any  time,  is  held  in  the  aggregate  by 
Index  and  Model-Driven  Funds 
managed  by  Barclays. 

(g)  Barclays  Stock  constitutes  no  more 
than  five  (5)  percent  of  any  independent 
third  party  index  on  which  the 
investments  of  an  Index  or  Model- 
Driven  Fund  are  based. 

(h)  A  plan  fiduciary'  independent  of 
Barclays  authorizes  the  investment  of 
such  plan's  assets  in  an  Index  or  Model- 
Driven  Fund  which  purchases  and/or 


holds  Barclays  Stock,  pursuant  to  the 
procedures  described  in  the  notice  of 
proposed  exemption  published  on 
March  14,  2000  (see  Paragraph  11  of  the 
Summary'  of  Facts  and  Representations 
regarding  portfolio  management  ser\ices 
provided  for  particular  plans),  other 
than  in  the  case  of  a  Barclays  Plan. 

(i)  A  fiduciary'  independent  of 
Barclays  directs  the  voting  of  the 
Barclays  Stock  held  b\'  an  Index  or 
Model-Driven  Fund  on  any  matter  in 
which  shareholders  of  Barclays  Stock 
are  required  or  permitted  to  vote. 

(j)  No  more  than  ten  (10)  percent  of 
the  assets  of  any  Fund  that  acquires  and 
holds  Barclays  Stock  is  comprised  of 
assets  of  any  Barclays  Plan(s)  for  which 
Barclays  exercises  investment 
discretion. 

Section  III — General  Conditions 

(a)  Barclays  maintains  or  causes  to  be 
maintained  for  a  period  of  six  years 
from  the  date  of  the  transaction  the 
records  necessarv'  to  enable  the  persons 
described  in  paragraph  fb)  of  this 
Section  to  determine  whether  the 
conditions  of  this  exemption  have  been 
met,  except  that  (1)  a  prohibited 
transaction  will  not  be  considered  to 
have  occurred  if.  due  to  circumstances 
beyond  the  control  of  Barclays,  the 
records  are  lost  or  destroyed  prior  to  the 
end  of  the  six-year  period,  and  (2)  no 
party  in  interest  other  than  Barclays 
shall  be  subject  to  the  civil  penalty  that 
may  be  assessed  under  section  502(i)  of 
the  Act  or  to  the  taxes  imposed  by 
section  4975(a)  and  (b)  of  the  Cocie  if  the 
records  are  not  maintained  or  are  not 
available  for  examination  as  required  by 
paragraph  (b)  below. 

(b)(1)  Except  as  provided  in  paragraph 
(b)(2)  and  notwithstanding  any 
provisions  of  section  504(a)(2)  and  (b)  of 
the  Act.  the  records  referred  to  in 
paragraph  (a)  of  this  Section  are 
unconditionally  available  at  their 
customary  location  for  examination 
during  normal  business  hours  bv — 

(A)  Any  duly  authorized  employee  or 
representative  of  the  Department  or  the 
Internal  Revenue  Service. 

(B)  Any  fiduciary  of  a  plan 
participating  in  an  Index  or  Model- 
Driven  Fund  who  has  authority  to 
acquire  or  dispose  of  the  interests  of  the 
plan,  or  any  duly  authorized  employee 
or  representative  of  such  fiduciary'. 

(C)  Any  contributing  employer  to  any 
plan  participating  in  an  Index  or  Model- 
Driven  Fund  or  any  duly  authorized 
employee  or  representative  of  such 
employer,  and 

(D)  Any  participant  or  beneficiary-  of 
any  plan  participating  in  an  Index  or 
Model-Driven  Fund,  or  a  representative 
of  such  participant  or  beneficiary'. 
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(2)  None  of  the  persons  described  in 
subparagraphs  (B)  through  (D)  of  this 
paragraph  (b)  shall  be  authorized  to 
examine  trade  secrets  of  Barclays  or 
commercial  or  financial  information 
which  is  considered  confidential. 

Section  IV — Definitions 

(a)  The  term  "Index  Fund"  means  any 
investment  fund,  account  or  portfolio 
sponsored,  maintained,  trusteed,  or 
managed  by  Barclays,  in  which  one  or 
more  investors  invest,  and — 

(1)  which  is  designed  to  track  the  rate 
of  return,  risk  profile  and  other 
characteristics  of  an  independently 
maintained  securities  Index,  as 
described  in  Section  IV(c)  below,  by 
either  (i)  replicating  the  same 
combination  of  securities  which 
compose  such  Index  or  (ii)  sampling  the 
securities  which  compose  such  Index 
based  on  objtK:five  criteria  and  data; 

(2)  for  which  Barclays  does  not  use  its 
discretion,  or  data  within  its  control,  to 
affect  the  identity  or  amount  of 
securities  to  be  puri:hased  or  sold: 

(3)  that  contains  "plan  as.sets"  subject 
to  the  .^cit.  pursuant  to  the  Department's 
regulations  (.see  29  CFK  2.510. :)-101. 
Definition  of  "plan  .issets " — [)lan 
investments);  and. 

(4)  that  involves  no  agreement, 
arrangement,  or  understanding 
regarding  the  design  or  operation  of  the 
Fund  which  is  inlendird  to  benefit 
Barclays  or  anv  parfv  in  which  Ban  lavs 
mav  have  ^n  interest 

(b)  The  term  "Modi'l-Drivfii  Fund  " 
means  anv  investment  fund,  account  or 
portfolio  sponsoreil.  maintained, 
trusteed,  or  m.ui.iged  bv  Barclavs.  in 
whi(  h  one  or  more  investors  invest, 
and — 

( 1 1  which  is  ( omposed  [)f  securities 
the  identitv  of  whic  h  and  the  amount  of 
which  are  sele*  ted  bv  a  computer  model 
that  is  based  mi  presi  rihed  (ib)e(  tive 
rritena  using  independent  third  party 
data,  not  within  the  control  of  Barclays. 
to  transform  an  independentlv 
maintained  Index,  .is  des<  ril)e<|  m 
Section  I\'((  I  below  , 

(2)  whu  h  (.ontaiiiN    plan  assets" 
subject  to  the  Act,  pursuant  to  the 
Departments  regiil.itiniis  (see  2*)  (.'FK 
2fil{)  .)    101,  Definition  of    plan 
assets  ■ — plan  investments),  and 

(:i)  that  involves  no  agreement, 
arrangement,  or  undiTst.uiding 
regarding  the  design  or  operation  of  the 
Fund  or  the  utilization  of  ,m\  spe(  ifu 
obje(  tive  (  riteria  which  is  intended  to 
benefit  Barclays  or  anv  party  in  whit  h 
Barclays  mav  have  <m  interest 

(c)  The  term  "Index"  means  a 
securities  index  that  represents  the 
investment  performance  of  a  specific 
segrutMit  of  the  piiblit   market  for  etjuit\ 


or  debt  securities  in  the  United  States 
and/or  foreign  countries,  but  only  if — 

(1)  the  organization  creating  and 
maintaining  the  index  is — 

(A)  engaged  in  the  business  of 
providing  financial  information, 
evaluation,  advice  or  securities 
brokerage  services  to  institutional 
clients, 

(B)  a  publisher  of  financial  news  nr 
information,  or 

(C;)  a  public  stock  exchange  or 
association  of  securities  dealers;  and, 

(2)  the  index  is  created  and 
maintained  by  an  organization 
independent  of  Barclays;  and. 

(3)  the  index  is  a  generally  accepted 
standardized  index  of  securities  which 
is  not  specifically  tailored  for  the  use  of 
Barclays. 

(d)  The  term  "opening  date"  means 
the  date  on  which  investments  in  or 
withdrawals  from  an  Index  or  Model- 
Driven  Fund  may  be  made, 

(e)  The  term  "Buy-up"  means  an 
a(;quisition  of  Barclays  Stock  by  an 
Index  or  Model-Driven  Fund  in 
connection  with  the  initial  addition  of 
such  .Stock  to  an  independently 
maintained  index  upon  which  the  Fund 
IS  based  or  the  initial  investment  of  a 
Fund  in  such  Stock. 

(f)  The  term  "Barclays"  refers  to 
Barclays  PLf ;  and  its  Affiliates,  as 
defined  below  in  paragraph  (g), 
including  Barclays  GIfibal  Investors, 
N  A.  (BCD,  Barclays  Global  Fund 
.\dvisors,  Barclays  Global  Investors 
,St!rvices,  Barclays  Global  Investors 
International,  Inc.,  Barclays  Global 
Investors  .Asset  Risk  Management 
Limited,  Barclays  Bank  PLC  (London), 
Barclavs  Bank  of  (Canada,  Barclavs  Bank 
Zimbabwe,  Barclays  Bank  of  Kenya,  and 
Ban  lays  Bank  of  Botswana,  Ltd 

(g)  The  term  "Affiliate"  means,  with 
r<'spe<  t  to  Barclavs  PLC.  an  entity 
whi(  h.  directly  or  indirectly,  through 
one  or  more  intermediaries,  is 
controlled  bv  Barclavs  PLC: 

(h)  An  "affiliate"  of  Barclavs  includes: 

( 1)  .Any  person,  directly  or  indirectly, 
through  one  or  more  intermediaries, 
controlling.  ( ontroUecl  by  or  under 
common  ( ontrol  with  the  perscm; 

(2)  /\nv  officer,  director.  emplovfH'  or 
relative  of  sue  h  person,  or  partner  of  anv 
such  person;  and 

(3)  .Any  corporation  or  partnership  of 
whic:h  such  person  is  an  offic  er. 
dire(Jor.  partner  or  employtM'. 

(i)  The  term  "Kintrol"  means  the 
[lower  to  exercise  a  controlling 
influence  over  the  management  or 
[xilii  les  of  a  person  other  than  an 
individual 

(j)  The  term  "automated  trading 
system"  means  an  electronic  trading 
system  that  functions  in  a  manner 


intended  to  simulate  a  securities 
exchange  by  electronically  matching 
orders  on  an  agency  basis  from  multiple 
buyers  and  sellers,  such  as  an 
"alternative  trading  system"  within  the 
meaning  of  the  SEC's  Reg.  ATS  (17  CFR 
part  242.300).  as  such  definition  may  be 
amended  from  time  to  time,  or  an 
"automated  quotation  system"  as 
described  in  Section  3(a)(51)(A)(ii)  of 
the  '34  Act  |15  U.SC  78c(a)(51)(A)(ii)|, 
(k)  The  term  "recognized  securities 
exchange"  means  a  U.S.  securities 
exchange  that  is  registered  as  a 
"national  securities  exchange"  under 
Section  6  of  the  34  Act  (15  USC  78f). 
or  a  designated  offshore  securities 
.  market,  as  defined  in  Regulation  S  of  the 
SEC  [17  CFR  part  230.902(b)l.  as  such 
definition  may  be  amended  from  time  to 
time,  which  performs  with  respect  to 
securities  the  functions  commonly 
performed  by  a  stock  exchange  within 
the  meaning  of  definitions  under  the 
applicable  securities  laws  (eg,  17  CFR 
part  240.3l>-16). 

EFFECTIVE  DATE:  This  exemption  is 
effective  as  of  December  31,  1995,  for 
those  transactions  described  in  Section 
I  above,  and  as  of  the  date  the 
exemption  is  published  in  the  Federal 
Register  for  those  transactions  described 
in  Section  II  above. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on 
Man:h  14.  2000,  at  65  FR  13836. 

Written  Cnmmpnts: 

The  applicant  [i.e  .  Barclays) 
submitteci  written  comments  with 
respect  to  the  notice  of  proposed 
exemption  (the?  Proposal).  These 
comments,  and  the  Department's 
responses  thereto,  are  summarized 
below. 

1    Volume  Limitations.  With  respect 
to  the  perc:entage  limitations  on  the 
volume  of  trading  that  aggregate  daily 
purchases  of  Barclays  Stock  bv  the 
Funds  mav  represent,  sections  1(b), 
11(b)(5),  and  11(c)  of  the  Proposal  state 
that  such  purchases  may  not  exceed  15 
percent  of  the  average  daily  trading 
volume  ■•   *   *  occurring  on  the 
applicable  exchange  or  automated 
trading  system  "  The  Applicant  stated 
that  the  volume  limitation  should  refer 
to  the  aggregate  trading  volume  in 
Barclays  Stock,  rather  than  the  trading 
volume  on  a  particular  trading  system 
on  which  the  Barclays  Stock  may  have 
been  traded.  Barclays  noted  that  the 
language  of  the  Proposal  may  prove 
overly  restrictive  and  present 
difficulties  in  gathering  the  required 
daily  volume  data  for  a  particular 
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automated  trading  system.  Therefore, 
Barclays  requested  that  the  conditions 
relating  to  the  volume  limitation  be 
modified  to  state  that  aggregate  daily 
purchases  not  exceed  15%  of  the  total 
trading  volume  of  the  Barclays  Stock 
(regardless  of  where  it  is  traded). 

In  consideration  of  this  comment,  the 
Department  has  revised  the  language  of 
sections  1(b)(1)  and  (2),  11(b)(5),  and 
11(c)(1)  and  (2)  of  the  exemption  by 
deleting  the  word  "or"  and  substituting 
the  word  "and"  in  its  place,  so  that  the 
operative  phrase  in  each  of  the 
subsections  now  reads  •■*    *    *  occurring 
on  the  applicable  exchange  and 
automated  trading  system."  [emphasis 
added) 

2.  Investments  by  Affiliated  Plans. 
The  applicant  represented  that  certain 
employee  benefit  plans  established  or 
maintained  by  an  Affiliate  of  Barclays 
PLC  for  its  own  employees  [i.e.,  a 
Barclays  Plan)  have  invested,  and  may 
continue  to  invest,  in  Index  Funds  or 
Model-Driven  Funds  that  invest  in 
Barclays  Stock.  Since  December  31. 
1995,  and  currently,  three  of  these 
Barclays  Plans  have  invested  in  a  Fund 
which  held  or  holds  Barclays  PLC 
Stock.  These  three  Barclays  Plans  are:  (i) 
The  Barclays  Global  Investors  401  (k) 
Savings  Plan;  (ii)  the  Barclays  Global 
Investors  Retirement  Plan;  and  (iii)  the 
Barclays  Bank  PLC  USA  Pension  Trust. 
The  applicant  stated  that  at  all  times 
since  December  31.  1995.  the  holdings 
of  these  three  Barclays  Plans  together 
have  comprised  less  than  ten  (10) 
percent  of  the  assets  of  the  Fund.  In  this 
regard.  Barclays  stated  that  a  Barclays 
Plan  should  not  be  required  to  have  an 
independent  fiduciary  authorize  the 
inve.stment  of  such  a  Plan's  assets  in  an 
Index  or  Model-Driven  Fund  that 
includes  Barclays  Stock  in  its  portfolio, 
especially  since  such  Stock  may  only 
represent  a  small  portion  of  the  index 
on  which  the  investments  of  the  Fund 
are  based.  Therefore,  the  applicant 
requested  that  the  requirements 
contained  in  section  1(g)  and  11(h)  of  the 
Proposal  be  modified  accordingly. 

In  consideration  of  the  applicant's 
comment,  the  Department  has  modified 
sections  1(g)  and  11(h)  herein  by  inserting 
the  phrases  •  *    *    *  other  than  in  the 
case  of  an  employee  benefit  plan 
sponsored  or  maintained  by  Barclays 
PLC  and/or  an  Affiliate  for  its  own 
employees  (a  Barclays  Plan)"  and 
"*    *    *  other  than  in  the  case  of  a 
Barclays  Plan"  respectively  at  the  end  of 
those  subsections. 

In  addition,  with  the  applicant's 
consent,  the  Department  has  added  a 
condition  (see  sections  I(i)  and  II(j) 
above)  which  requires  that  no  more  than 
ten  (10)  percent  of  the  assets  of  any 


Fund  that  acquires  and  holds  Barclays 
Stock  shall  be  comprised  of  assets  of 
any  Barclays  Plan(s)  for  which  Barclays 
exercises  investment  discretion. 

3.  Changes  in  Names  and  Status  of 
Certain  Entities.  The  Applicant  noted 
that  in  section  Ill(f)  of  the  Proposal,  and 
in  Paragraph  1  of  the  Summary  of  Facts 
and  Representations  in  the  Proposal  (the 
Summary),  reference  is  made  to  several 
entities  whose  name  has  changed  since 
the  date  the  exemption  application  was 
filed.  In  this  regard,  the  Applicant 
represented  the  following:  BZW 
Barclavs  Global  Investors,  N.A..  is  now 
Barclays  Global  Investors,  N.A.;  BZW 
Barclays  Global  Fund  Advisors  is  now 
Barclays  Global  Fund  Advisors;  BZW 
Barclays  Global  Investors  Serv  ices  is 
now  Barclays  Global  Investors  Services; 
BZW  Investment  Management.  Inc.  is 
now  Barclays  Global  Investors 
International  Inc.;  and  BZW  Asset  Risk 
Management  Limited  is  now  Barclays 
Global  Investors  Asset  Risk  Management 
Limited.  The  Applicant  noted  further 
that  Barclays  Global  Investors  Asset 
Risk  Management  Limited  is  no  longer 
registered  as  an  investment  adviser 
under  the  Investment  Advisers  Act  of 
1940. 

Therefore,  the  Department  has 
modified  the  information  contained  in 
the  definition  of  the  term  "Barclays  "  in 
section  IV(f)  of  the  exemption  to  refer  to 
these  entities  as  stated  above. 

4.  Exclusion  of  Barclays  Stock  from 
Certain  Funds.  "The  Applicant  noted  that 
in  Paragraph  5  of  the  Summary, 
reference  is  made  to  the  exclusion  of 
Barclays  Stock,  since  December  31 , 
1995,  from  the  portfolios  of  any  new- 
Index  or  Model-Driven  Funds 
established  by  Barclays,  even  though 
such  Stock  is  included  in  indexes  upon 
which  such  Funds  are  based.  Barclays 
wished  to  clarifi,'  that  there  have  been 
Index  and  Model-Driven  Funds 
established  since  December  31,  1995, 
that  have  purchased  Barclays  Stock. 
However.  Barclays  represented  that 
these  Funds  were  not  subject  to  the 
fiduciary  responsibility  provisions  of 
the  Act  at  the  time  the  "buy-up"  of 
Barclays  Stock  by  the  Funds  occurred. 

The  Department  acknowledges  the 
applicant's  clarification  to  the 
information  contained  in  Paragraph  5  of 
the  Summary. 

5.  Weight  of  Barclays  PLC  Stock  in 
Certain  Indexes.  The  applicant  noted 
that  in  Paragraph  10  of  the  Summary, 
reference  is  made  to  the  weight  of 
Barclays  PLC  Stock  in  certain  indexes. 
In  this  regard.  Barclavs  represented  that 
as  of  April  25.  2000,  Barclays  PLC  Stock 
represented  2.05%  of  the  MSCI  UK 
Index  and  1.75%  of  the  FTSE  100  Index. 


The  Department  acknowledges  the 
applicant's  additional  information  and 
notes  that  the  data  provided  is 
consistent  with  the  requirements  of  the 
exemption  (see  section  1(f)  above). 

6.  Transactions  with  Parties  in 
Interest.  The  applicant  noted  that  in 
Sections  1(d)  and  11(e)  of  the  Proposal. 
Barclays  Stock  cannot  be  acquired  from. 
or  sold  to,  a  Barclays  entity  (including 
officers,  directors  or  employees  thereof) 
or  any  party  in  interest  that  is  a 
fiduciary  with  discretion  to  invest  plan 
assets  into  the  Fund.  With  respect  to  the 
latter  portion  of  these  restrictions,  the 
applicant  requested  that  the  Department 
clarify  that  principal  transactions  by  a 
Fund  with  such  parties  in  interest 
should  be  permitted,  if  such 
transactions  would  otherwise  be  subject 
to  an  applicable  exemption. 

In  such  transactions,  Barclays  Stock 
would  be  acquired  or  sold  by  the  Fund 
along  with  a  "basket"  of  other 
securities.  The  Fund  would  enter  into  a 
principal  transaction  with  a  party  in 
interest  that  is  a  broker-dealer  that  is 
either  registered  under  the  '34  Act.  and 
thereby  subject  to  regulation  b>'  the  SEC. 
or  subject  to  regulation  and  supervision 
by  the  SFA-UK  or  another  applicable 
regulatory  authority  (see  Section  II(d)(i) 
of  the  exemption).  The  applicant  stated 
that  such  a  transaction  could  be  exempt 
under  another  exemption,  if  the 
applicable  conditions  of  that  exemption 
were  met.  For  example.  Prohibited 
Transaction  Exemption  (PTE)  91-38.  56 
FR  31966  (July  12.  1991)  permits  bank 
collective  investment  funds,  in  which 
employee  benefit  plans  have  an  interest, 
to  engage  in  certain  transactions  with 
parties  in  interest  (including  fiduciaries 
of  investing  plans),  provided  that  the 
specified  conditions  required  therein 
are  met.  However,  Section  1(a)  of  PTE 
91-38  does  not  provide  an  exemption 
for  any  violations  of  section  406(b)(1)  of 
the  Act  which  may  occur  as  a  result  of 
such  transactions.  Section  406(b)(1) 
states,  in  pertinent  part,  that  a  fiduciary 
for  a  plan  shall  not  deal  with  the  assets 
of  the  plan  in  his  own  interest  or  for  his 
own  account. 

In  consideration  of  these  comments, 
the  Department  has  modified  the 
language  of  Sections  1(d)  and  11(e)  of  the 
exemption  by  adding  the  following 
parenthetical  phrase  at  the  end  of  those 
subsections: 

'*    *    *  (unless  the  transaction  bv  lht>  Fund 
with  such  part\  in  interest  would  otherwise 
be  subject  to  an  exemption)." 

In  this  regard,  the  Department  is 
providing  no  opinion  as  to  whether 
such  principal  transactions  would  be 
covered  by  any  existing  exemptions. 
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Finally,  the  applicint  stated  that  there 
is  a  pending  merger  i)f  the  London  Stock 
Kxc;hange  and  the  Cierman  Bourse,  a 
recognized  securities  exchange  as 
defined  in  Section  IV'(k)  above. 
Therefore,  the  applicant  requested  that 
Section  II(h)(K)  and  li(cl)(i)  and  (li)  be 
amended  to  r»der  to  applicable  foreign 
regulatory  authorities  other  than  the 
SFA-UK. 

In  responst;  to  this  comment,  the 
Department  has  modified  Section 
II(b)(fi)  and  II(d){i)  and  (ii)  bv  adding  the 
phrase"*    *    *  or  another  applicable 
regulatory  authority"  ffillowing  the 
reference  to  the  SFA-UK  in  those 
subsecitions. 

No  other  comments,  and  no  requests 
for  a  hearing,  were  received  by  the 
[department    .Ac cordinglv.  the 
Department  has  determined  to  gr.uit  the 
exemption  .is  modified  herein. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr 
H  F   Williams  of  the  Department, 
telephone  (202)  2  1'»-Hm4   (This  is  not 
a  toil-free  number  ) 

H.  Ray  MiPhail  (Mr.  M(  Phail)  and  the 
H.  Ray  Mr.Phail  Profit  Sharing  Plan  (the 
Plan),  Located  in  .-Xtlanta,  (ieorgia 

U'nliihilr.l   1  r. ins, II  limi  t  \cin|iliii!i  jiliid    (  I 
i:\rm(ilM.n  Apiiiii  .ilKni  Nil   lJ-ll)(i7Mi 

Ext'iiifjtioit 

The  san(  tions  resullmg  Iniiii  the 
.ipplicatioii  lit  se(  tloii  4')7r)  of  the  ( iode. 
b\-  re.isnn  of  se(  tiun  4')7.'>(f  )(1  )(A) 
tbriuigh  (K|  of  the  ( lode,  sh.ill  not  appl\ 
t(i  the  sale  |tbe  .S.ili'l  of  fiiiir  p,ir(  els  iit 
iiiiiiupriived  re.il  [imperlN  (the  l'nipert\  ) 
.Mid  lo.in  (the  Loan)  from  the  Plan  tn  Mr 
M(  I'h.iil,    .1  disipMlified  person  v\i!li 
respe(  t  III  the  I'l.in.  pro\  ided  tll.it  the 
tiillovvm^;  (  (inditiiiiis  .ire  met 

(1)  With  respei  t  til  the  S.ile 

(A)  The  terms  .iiid  i  nnditioiis  of  the 
.Sale  will  be  .it  le.ist  .is  f.iv.  ur.dile  to  the 
I'lan  .is  those  iilit.iiii.ibli'  III  ,111  .trm  s 
length  tr. Ills, II  tiiin  vsith  .in  unrel.iti'd 
[),irt\ , 

(U)  The  S.ile  will  111  I  ur  ,it  .1  pri(  <■  (tlu' 
.S.iie  Pru  e)  whit  h  llK  hides  the  Ljre.iler  1)) 
$270. 0(10  nr  the  I'rii|iert\  s  fur  in.irk.'t 
\  .line  .IS  established  b\  ,i  i|U,ilitii'il 
independent  .ippr.lisiT: 

(('.)  In  .iddition.  the  S.ile  I'm  ••  will 
IIK  lllde  a  preiiiiiilll  nt  .$  (0.000  (thr 
.\ssembl.lgf  Willie)  due  tn  Mr    M(  I'li.iii  s 
ownership  of  unini(irn\  I'll  re.il  pr>i[>irt\ 
lo(  .ited  <iil|.l(  ent  til  till-  l'rii|)erl\ 

(Dl   The  I'l.lll  \\  ill  p.l\   llii  lees  or 

(  ominissiiius  Willi  ri'sjifi  i  tn  the  Sale; 
and 


'  Sim  f  Mr   M(  I'hnil  U  Ihtf  nnlv  p«ni<  ipaitl  in  llv 
I'l.in.  thiTi-  IS  IK.  jiirlMlii  liiin  iiiuli-i  rilli<  I  nt  tlw  .^i  i 

piirsil.inl  In  JM(.IH  2Mn  1- l(ll|    HnWr'VtT.  tllfTf  l^ 
liirisilii  tiDii  uiuliT  Titli'  II  itf  llio  ,\i(  pursuuiit  lu 
„-i  liuii  4<l7'i  III  Ihl'CixIn 


(K)  Mr  McPhail  will  pay  560,000  or 
20%  of  the  Sale  Price  in  cash  with  the 
balance  paid  for  bv  the  Ltian;  and 

(2)  With  Respect  to  the  Loan: 

(A)  The  interest  rate  on  the  Loan  (the 
Interest  Rate)  will  be  7%.  a  rate  set  by 
the  Macon  Bank  for  a  real  estate  loan 
having  terms  similar  to  the  Loan; 

(B)  Th(!  Loan  terms  are  at  least  as 
favorable  to  the  Plan  as  those  obtainable 
in  an  arm's  length  transactitm  with  an 
unrelated  party; 

{(.'.)  The  Loan  is  secured  by  a  first 
security  interest  on  certain  real 
property,  which  has  been  appraised  bv 
a  (jualified.  indepeiuient  appraiser  to 
have  a  fair  market  value  not  less  than 
150".)  of  the  principal  amount  of  the 
Lo.in; 

(D)  The  outstanding  balance  of  the 
Ln.iii  will  iie\er  ex(  ecd  20"'<i  of  the 
.issets  of  the  Plan  throughout  the 
duration  of  the  Lo.in:  .ind 

(F)  The  fair  market  value  of  the 
collater.il  remains  at  le.ist  equal  to  150"'o 
i)f  the  outstanding  principal  balance 
plus  .ici  rued  but  not  unpaid  interest, 
throughout  the  dur.ition  nf  the  Loan: 
iiid 

(!t)  .Should  any  employee  of  the  I'lan 
S|)onsor  be(  (ime  eligible  for  Plan 
p.irtii  ip.ition.  the  new  p.irticipant  will 
be  enrolled  in  another  qualified 
retirement  [il.in  or  the  Loan  will  be 
immedi.itelv  repaid 

For  a  more  complete  statement  of  the 
1. 11  ts  and  representations  supporting  the 
Di'p.irtment's  decision  to  grant  this 
'■xeniption.  refer  to  the  notic  e  of 
[iroposed  exemption  published  on  April 
7,  2000  at  fi5  FR  lH,i=S4 

FOR  FURTHER  INFORMATION  CONTACT:  Mr 

I    M.irtiii  lar.i  of  the  Dr-p.irtinent. 
telephone  (202)  21'>-HHHt  (this  is  not  .1 
toll  fri-e  number) 

Iriumph  (Capital  (>roup.  Inc..  Loc:ated 
in  Boston.  MA; 

I'roliitjilfil  Tr.iiisai  linn  Kxt-mplion  2(M)0-:}2, 
t.\>'iiiptiiiti  .\(iplii.dlu)n  No  I>-107(I8| 

h\rii]f}tt<ill 

riic  resiru  Iiiiiis  nf  sections  406(a)  of 
till'  .\(  t  .111(1  the  s.inctions  resulting  from 
the  .qiplii  alion  of  section  497!!  of  the 
(iidf.  by  reason  of  section  4975(c)(1)(A) 
lliiiiiigh  (D)  of  the  (lode,  shall  not  apply. 
I'tfi'i  live  luK  22.  1W7,  to  the  making,  by 
ill  I'liqiloyee  bt'iiefit  plan  subject  to  the 
.\i  t  (tlie  I'lan).  of  capital  c  ontributions 
111  .iii\  pris.ite  eipiitv  fund  (the  Triumph 
Fuiiil)  th.it  is  org,ini/ed.  sponsored  and/ 
or  in.iii.iged  b\  Triumph  Capital  Clroup, 
(ill    .iiid  or  any  of  its  affiliates 
|i  iilli'i  ti\fl\ .  Triumph)  pursuant  to  a 


contractual  obligation  by  a  Plan  having 
an  interest  in  the  Triumph  Fund. ' 

This  exemption  is  subject  to  the 
following  conditions: 

a.  At  the  time  the  Plan  undertakes  the 
obligation  to  make  such  capital 
contributions  (the  Determination  Date), 
the  Triumph  Fund  is  not  a  party  in 
interest  with  respect  to  the  Plan. 

b  The  decision  to  make  a  capital 
contribution  to  a  Triumph  Fund  is  made 
on  behalf  of  the  Plan  by  a  Plan  fiduciary 
which  is  independent  of  and  unrelated 
to  Triumph  and  the  portfolio  company 
whose  interest  is  acquired  by  the 
Triumph  Fund. 

c.  Triumph  does  not  otherwise 
provide  investment  advice  as  a  fiduciary 
to  the  Plan,  within  the  meaning  of  th(! 
Department's  regulations  at  29  CFR 
2510. . 3-21  (c).  with  respect  to  such 
Plan's  assets  that  are  inxested  in  the 
Triumph  Fund. 

d.  At  the  Determination  Date,  the  Plan 
has  aggregate  assets  that  are  in  excess  of 
,S30  million;  provided,  however,  that  in 
the  case  of: 

(1 )  Two  or  more  Plans  which  are  not 
maintained  by  the  same  employer, 
(untrolled  group  of  corporations  or 
employei-  organization  (the  Ihireliited 
Plans),  whose  assets  are  invested  in  a 
Triumph  Fund  through  a  group  trust,  an 
insuranc:e  compan\'  [looled  separate 
account  or  an\  other  form  of  entity  the 
assets  of  which  are  "plan  assets"  under 
the  Department's  regulations  at  29  CFR 
25H).;i-101  (the  PKi'n  Asset  Regulation), 
the  foregiung  ,S50  million  requirement 
shall  be  satisfied  if  such  trust,  separate 
account,  or  other  entity  has  aggregate 
assets  which  are  in  excess  of  .S50 
million,  provided  further  that  the 
fiduciar)  responsible  for  making  the 
iinestment  decision  on  behalf  of  such 
group  trust,  insurance  company  pooled 
separate  a(  count,  or  other  entity  has — 

I.  Full  investment  responsibilit\' ■• 
with  res[)ect  to  the  plan  assets  inv(;sted 
therein;  and 

ii.  Total  assets  under  its  management 
and  c;ontrol.  exc:Iusive  of  the  assets 
invested  in  the  Triumph  Fund,  which 
are  in  excess  of  SlOO  million,  for 
Triumph  Funds  established  after  April 
7,  2000  (;  e  .  the  date  the  notice  of 
[iroposed  exemption  was  published  in 
the  Federal  Register). 

(2)  Two  or  more  Plans  which  are 
maintained  bv  the  same  employer, 


'  Triiiniph  1  iiii.ls  an-  hi'iktuIIv  i'xp«'(  ti'ij  In  t>o 
nrsdiiui'd  us  vfiiliiff  (.ipitrtl  npcriiliiin  i  ompanies 
lh.it  .irr  MinniiK<'<l  tiv  Trnimpli 

'  h'f  piirpns.'s  nf  this  i'\(>mptinll.  till'  I'TllI  "full 
iiiwsliii.'iil  ri'sp<in.sil)ilil\     m.'.ms  lli,it  ilir  fulm  lary 
ri'spnllsllllf  tnr  in.lklll^  ihi'  ItUi'SlIllrlll  ilfl  isinn  hils 
<inil  I'xtTi  isi's  rlisi  rplinnarN  iii.iiMK.tn.'nl  aiilhnril\ 
ijviir  all  of  the  jssmIs  nf  ihf  prnup  Inisl  nr  nih.T  pl.iti 
rtssils  enlitV- 
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controlled  group  of  corporations  or 
employee  organization  (the  Related 
Plans),  whose  assets  are  invested  in  a 
Triumph  Fund  through  a  master  trust  or 
any  other  entity  the  assets  of  which  are 
"plan  assets"  under  the  Plan  Asset 
Regulation,  the  S50  million  requirement 
shall  in  any  event  be  satisfied  if  such 
trust  or  other  entity  has  aggregate  assets 
which  are  in  excess  of  S50  million, 
provided,  further,  that,  in  the  case  of  a 
Triumph  Fund  established  after  the  date 
the  notice  granting  the  exemption  is 
published  in  the  Federal  Register,  in 
addition  to  the  S50  million  requirement, 
if  the  fiduciary  responsible  for  making 
the  investment  decision  on  behalf  of 
such  master  trust  or  other  entity  is  not 
the  employer  or  an  affiliate  of  the 
employer,  then  such  fiduciary  has  total 
assets  under  its  management  and 
control,  exclusive  of  the  assets  invested 
in  the  Triumph  Fund,  which  are  in 
excess  of  SlOO  million. 

e.  The  Triumph  Fund  is  a  party  in 
interest  with  respect  to  the  Plan  solely 
by  reason  of  a  relationship  to  a  portfolio 
company  which  is  a  service  provider  to 
a  Plan,  as  described  in  Section  3(14)(H) 
or  (I)  of  the  Act.  including  a  fiduciary 
with  respect  to  such  Plan. 

{.  The  capital  commitment  of  the  Plan 
(together  with  the  capital  commitments 
of  any  other  Plans  maintained  by  the 
same  employer,  controlled  group  of 
corporations  or  employee  organization) 
with  respect  to  the  Triumph  Fund,  does 
not  exceed  15  percent  of  the  total  capital 
commitments  made  by  all  investors 
with  respect  to  such  Triumph  Fund, 
determined  at  the  later  of  (i)  the 
Determination  Date  or  (ii)  the  date  on 
which  the  Triumph  Fund  first  becomes 
a  party  in  interest  with  respect  to  such 
Plan.  ' 

g.  At  the  Determination  Date,  the 
percentage  of  the  Plan's  assets 
committed  to  be  invested  in  the 
Triumph  Fund  does  not  exc:eed  5 
percent  of  the  Plans  total  assets. 

h.  At  the  Determination  Date,  a  Plan's 
aggregate  capital  commitment  to  all 
Triumph  Funds  does  not  exceed  25 
percent  of  the  Plan's  total  assets. 

i.  The  Plan  receives  the  following 
initial  and  ongoing  disclosures  with 
respect  to  the  Triumph  Fund: 

(1)  A  copy  of  the  private  placement 
memorandum  applicable  to  the 
Triumph  Fund  or  another  comparable 
dcjcument  containing  substantially  the 
same  information; 

(2)  A  copy  of  the  limited  partnership 
or  other  agreement  establishing  the 
Triumph  Fund; 

(3)  A  copy  of  the  subscription 
agreement  applicable  to  the  Triumph 
Fund,  if  anv: 


(4)  Copies  of  the  proposed  and  final 
exemption,  once  such  documents  are 
published  in  the  Federal  Register;  and 

(5)  Periodic,  but  no  less  frequently 
than  annually,  reports  relating  to  the 
overall  financial  position  and 
operational  results  of  the  Triumph 
Fund,  including  copies  of  the  Triumph 
Fund's  annual  financial  statements. 

j.  With  respect  to  capital  contributions 
made  to  a  Triumph  Fund  by  a  Plan  after 
the  date  this  exemption  is  published  in 
the  Federal  Register.  Triumph 
maintains  or  causes  to  be  maintained, 
for  a  period  of  six  (6)  years  from  the  date 
of  the  transaction,  the  records  necessary 
to  enable  the  persons  described  in 
paragraph  (k)  to  determine  whether  the 
conditions  of  the  exemption  have  been 
met.  except  that — 

(1)  A  prohibited  transaction  will  not 
be  considered  to  have  occurred,  if  due 
to  circumstances  beyond  the  control  of 
Triumph,  the  records  are  lost  or 
destroyed  prior  to  the  end  of  the  six  year 
period;  and 

(2)  No  party  in  interest,  other  than 
Triumph,  shall  be  subject  to  the  civil 
penalty  that  may  be  assessed  under 
section  502(i)  of  the  Act.  or  to  the  taxes 
imposed  by  section  4975(a)  and  (b)  of 
the  Code,  if  the  records  are  not 
maintained,  or  are  not  available  for 
examination  as  required  bv  paragraph 
(k), 

k.  (1)  Except  as  provided  in  paragraph 
(k)(2)  and  notwithstanding  any 
provisions  of  subsection  (a)  (2)  and  (b) 
of  section  504  of  the  Act,  the  records 
referred  to  in  paragraph  (j)  are 
unconditionally  available  at  their 
customarv'  location  for  examination 
during  normal  business  hours  by — 

(A)  Any  duly  authorized  employee  or 
representative  of  the  Department  or  the 
Internal  Revenue  Service: 

(B)  Any  fiduciary  of  a  Plan  which  has 
an  interest  in  the  Triumph  Fund  and 
has  the  authority  to  acquire  or  dispose 
of  the  interest  of  the  Plan  in  the 
Triumph  Fund,  or  any  duly  authorized 
employee  or  representative  of  such 
fiduciary:  and 

(C)  Any  participant  or  beneficiary  of 
any  Plan  which  has  an  interest  in  the 
Triumph  Fund,  or  duly  authorized 
representative  of  such  participant  or 
beneficiary-. 

(2)  None  of  the  persons  described  in 
paragraph  (k)(l)(B)  and  (k)(l)(C)  shall  be 
authorized  to  examine  trade  secrets  of 
Triumph  or  commercial  or  financial 
information  which  is  privileged  or 
confidential. 

Effective  Date:  This  exemption  is 
effective  as  of  July  22.  1997. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 


exemption,  refer  to  the  notice  of 
proposed  exemption  published  on  ,-\pril 
7.  2000.  at  65  FR  18356. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Gary  Lefkowitz  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 

McDonald  Investments  Inc. 
(McDonald),  Located  in  Cleveland. 
Ohio 

IProhibiiL'ci  Tiansat Hon  Exernption  2000-33: 

Exemption  .^p])li(  ation  No.  0-10857] 

Exemption 
I.  Transactions 

A.  Effective  January  4.  2000.  the 
restrictions  of  sections  406(a)  and  407(a) 
of  the  Act.  and  the  taxes  imposed  b\ 
section  4975(a)  and  (b)  of  the  Code  by 
reason  of  section  4975(c)(1)(A)  through 
(D)  of  the  Code,  shall  not  apply  to  the 
following  transactions  involving  trusts 
and  certificates  evidencing  interests 
therein: 

(1)  The  direct  or  indirect  sale, 
exchange  or  transfer  of  certificates  in  the 
initial  issuance  of  certificates  between 
the  sponsor  or  underwriter  and  an 
employee  benefit  plan  when  the 
sponsor,  ser\'icer,  trustee  or  insurer  of  a 
trust,  the  underwriter  of  the  certificates 
representing  an  interest  in  the  trust,  or 
an  obligor  is  a  party  in  interest  with 
respect  to  such  plan; 

(2)  The  direct  or  indirect  acquisition 
or  disposition  of  certificates  by  a  plan  in 
the  secondary  market  for  such 
certificates:  and 

(3)  The  continued  holding  of 
certificates  acquired  by  a  plan  pursuant 
to  subsection  I.A.(l)  or  (2). 

Notwithstanding  the  foregoing, 
section  l.A.  does  not  provide  an 
exemption  from  the  restrictions  of 
sections  406(a)(1)(E).  406(a)(2)  and  407 
for  the  acquisition  or  holding  of  a 
certificate  on  behalf  of  an  Excluded  Plan 
bv  any  person  who  has  discretionary* 
authority  or  renders  investment  advice 
with  respect  to  the  assets  of  that 
Excluded  Plan."' 

B.  Effective  lanuary  4,  2000.  the 
restrictions  of  sections  406(b)(1)  and 
406(b)(2)  of  the  Act,  and  the  taxes 
imposed  by  section  4975(a)  and  (b)  nf 
the  Code  by  reason  of  section 
4975(c)(1)('E)  of  the  Code,  shall  not 
apply  to: 

(1)  The  direct  or  indirect  sale, 
exchange  or  transfer  of  certificates  in  the 
initial  issuance  of  certificates  between 
the  sponsor  or  underwriter  and  a  plan 


'  Si'ctinii  1..^.  provides  ii.>  rflii't  tmiii  s.'i  lions 
40h(a|(ll(El,  40f>(al(2i  and  407  for  any  pprson 
ri'ndeniig  investment  adviie  In  an  H\i  luded  Plan 
Within  tlir  meaning  nf  sei  turn  ;l(21)l.'\||ii)  and 
ri'gnlatinn  2M(;KK  2:"iU)  J-:M(r). 
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vvht'ii  thf  person  who  has  discrotionan 
authoritv  or  remltTS  invt^stment  advicf 
with  respect  to  the  investment  of  plan 
assets  in  the  i:ertifu;ates  is  (a)  an  obligor 
with  respect  to  5  percent  or  less  of  the 
fair  market  value  of  obligations  or 
receivables  contained  in  the  trust,  or  (b) 
an  affiliate  of  a  person  describe*!  in  (a); 
if: 

(i)  the  plan  is  not  an  Hxc:luded  Plan; 

(ii)  solely  in  the  case  of  an  acquisition 
of  certificates  in  cfinnection  with  the 
initial  issuance  of  the  certificates,  at 
least  50  percent  of  each  class  of 
certificates  in  which  plans  have 
invested  is  acquired  by  persons 
independent  of  the  members  of  the 
Restricted  Group  and  at  least  50  percent 
of  the  aggregate  interest  in  the  trust  is 
acquired  by  persons  independent  of  the 
Restricted  Group; 

(iii)  a  plan's  investment  in  each  class 
of  certificates  does  not  exceed  25 
percent  of  all  of  the  certificates  of  that 
class  outstanding  at  the  time  of  the 
acquisition:  and 

(iv)  immediately  after  the  acquisition 
of  the  certificates,  no  more  than  25 
percent  of  the  assets  of  a  plan  with 
respect  to  which  the  person  has 
discretionary  authority  or  renders 
investment  advice  are  invested  in 
certificates  representing  an  interest  in  a 
trust  containing  assets  sold  or  serviced 
by  the  same  entity  "  For  purposes  of  this 
paragraph  B.(l)(iv)  only,  an  entity  will 
not  be  considered  to  service  assets 
containeil  in  a  trust  if  it  is  merely  a 
subservicer  of  that  trust: 

(2)  The  direct  or  indirect  acquisition 
or  disposition  of  certificates  by  a  plan  in 
the  sec<indarv  market  for  such 
certificates,  provided  that  the  conditions 
set  forth  in  paragraphs  B  (l)(i).  (iii)  and 
(iv)  are  met;  and 

(3)  The  continued  holding  of 
certificates  at;quired  bv  a  plan  pursuant 
to  subsection  I.H  (1)  or  (2). 

C  Effective  January  4.  2000.  the 
restrictions  of  sections  40t)(a),  40H(b) 
and  407(a)  of  the  .A(  t.  anil  the  taxes 
imposed  bv  st-ctioii  4'i75(a)  and  (b|  of 
the  Gode  by  reason  of  section  4M75(i,)  of 
the  (ioile.  shall  not  apply  to  transactions 
in  connectitm  with  the  servic:ing. 
management  .md  operation  of  a  trust, 
provided 

(1)  .Such  transactions  are  i  arried  out 
in  accordanif  with  the  terms  of  a 
binding  pooling  and  servicing 
agreement:  and 


(2)  The  pooling  and  servicing 
agreement  is  provided  to.  or  described 
in  all  material  respects  in.  the 
prospectus  or  private  placement 
memorandum  provided  to  investing 
plans  before  they  purchase  certificates 
issued  by  the  trust.' 

Notwithstanding  the  foregoing, 
section  l.C  does  not  provide  an 
exemption  from  the  restrictions  of 
section  406(b)  of  the  Act,  or  from  the 
taxes  imposed  by  reason  of  section 
4975(c)  of  the  Code,  for  the  receipt  of  a 
fee  by  a  servicer  of  the  trust  from  a 
person  other  than  the  trustee  or  sponsor, 
unless  such  fee  constitutes  a  "qualified 
administrative  fee"  as  defined  in  section 

in.s. 

D.  Effective  January  4,  2000.  the 
restrictions  of  sections  406(a)  and  407(a) 
of  the  Act,  and  the  taxes  imposed  by 
sections  4975(a)  and  (b)  of  the  Code  by 
reason  of  sections  4975(c)(1)(A)  through 
(D)  of  the  Code,  shall  not  apply  to  any 
transactions  to  which  those  restrictions 
or  taxes  would  otherwise  apply  merely 
because  a  person  is  deemed  to  be  a  party 
in  interest  or  disqualified  person 
(including  a  fiduciary)  with  respect  to  a 
plan  by  virtue  of  providing  services  to 
the  plan  (or  by  virtue  of  having  a 
relationship  to  such  service  provider 
described  in  section  3(14)(F),  (G).  (H)  or 
(I)  of  the  Act  or  section  4975(e)(2)(F). 
(G),  (H)  or  (I)  of  the  Code),  solely 
be<:ause  of  the  plan's  owTiership  of 
certificates. 

II.  General  Conditions 

A.  The  relief  provided  under  Part  1  is 
available  only  if  the  following 
conditions  are  met: 

( 1 )  The  acquisition  of  certificates  by  a 
plan  is  on  terms  (including  the 
(  ertificate  price)  that  are  at  least  as 
favorable  to  the  plan  as  they  would  be 
m  an  arm's-length  transaction  with  an 
unrelated  party; 

(21  The  rights  and  interests  eyidenc:ed 
by  the  certificates  are  not  subordinated 
to  the  rights  and  interests  evidenced  by 
other  certificates  of  the  same  trust; 

[A]  The  certificates  acquired  by  the 
plan  have  received  a  rating  from  a 
Rating  .\gency  (as  defined  in  section 
IllVV  )  at  the  time  of  su(  h  acquisition 
that  IS  in  one  of  the  three  highest 
generii:  rating  categories; 


■  I'lr  |>iir|)i>sj's  uf  this  rxiMiipliim,  n.ii  h  |iliiii 
|i,irtii  L|i>iliii>(  III  .1 1  iiniiniiiMlril  fiiinl  (sm  h  ,is  <i  >»iiilk 
I  iillri  livi'  Irusl  luiiil  iir  insurtini  i-  i  niii|);itiv  (loolrd 
sfptir.it,'  .11  I  ipiint)  sh.itl  \»*  '  oiisiiliTt'd  tn  own  thi* 
>.iiiif  |>ri>|Mirliiiii.it><  liniliviili'il  mli,r<'sl  in  ,,(n  |i  .issi'l 
of  itir  ( •iiiiniinv;l<Ml  Ininl  a\  lis  proportion, iti,  iiiIiti'sI 
III  Ihi'  loi.il  iisst'ls  of  Itii'  (  oininiiittli'il  'mill  js 
,  lili  iil,ili'il  on  (III'  ni4isl  niii^iil  pr»i  imIiii^  iiiluiilioii 
iliili'  of  III.,  fun. I 


'  In  III.'  I  iiM'  of  II  pru.it.'  pliK  ern«>nl  momoranduin 
sue  h  m''inor,)ii.liim  inusi  .  onl.iin  siifisldnliiilK  Ihp 
s.vur  inforni.ition  ifi.il  wool. I  I,.'  ijis.  losi-i)  in  a 
pros|M'i  Ins  il  lh>,  off.Tiim  of  III,'  1 1'mfii  Jl.'s  wert" 
inii.if  in  n  ri'^isliTiMl  piihlt.  offMrinii  un.l.T  Ifit* 
Sim  iirilii.s  .Xi  t  .il  I'l  1 )   In  Ih.'  I)<'p)irtniHni  s  v  ii-w 
'111-  prurtli'  pjiii  .'incnl  ni.'niorrinitiim  niiisl  innlHin 
siitlii  iHiit  inform, ilioii  lo  perinil  pl.iii  fiilu.  lanus  to 
in.tli.'  inforin.'il  iiup%tiiii'nl  ileciMons   hor  purposes 
o(  itus  >'x.'niplion.  ri'fi'PMK  I's  to    prospw  lus" 
nil  lud.'  rtiiv  rrliitiMJ  prospiM  tiis  siippleinfiit  ifiiTflo 
piirsuiiiil  lo  wliK II  cyrtiflCiilirs  mi-  offfri'il  lo 
invo»tor». 


(4)  The  trustee  is  not  an  affiliate  of 
any  other  member  of  the  Restricted 
Group.  However,  the  trustee  shall  not  be 
considered  to  be  an  affiliate  of  a  servicer 
solely  because  the  trustee  has  succeeded 
to  the  rights  and  responsibilities  of  the 
servicer  pursuant  to  the  terms  of  a 
pooling  and  servicing  agreement 
providing  for  such  succession  upon  the 
occurrence  of  one  or  more  events  of 
default  by  the  servicer; 

(5)  The  sum  of  all  payments  made  to 
and  retained  by  the  underwTiters  in 
connection  with  the  distribution  or 
placement  of  certificates  represents  not 
more  than  reasonable  compensation  for 
underwriting  or  placing  the  certificates; 
the  sum  of  all  payments  made  to  and 
retained  by  the  sponsor  pursuant  to  the 
assignment  of  obligations  (or  interests 
therein)  to  the  trust  represents  not  more 
than  the  fair  market  value  of  such 
obligations  (or  interests);  and  the  sum  of 
all  payments  made  to  and  retained  by 
the  servicer  represents  not  more  than 
reasonable  compensation  for  the 
servicer's  services  under  the  pooling 
and  servicing  agreement  and 
reimbursement  of  the  servicer's 
reasonable  expenses  in  connection 
therewith; 

(6)  The  plan  investing  in  such 
certificates  is  an  "accredited  investor" 
as  defined  in  Rule  501(a)(1)  of 
Regulation  D  of  the  Securities  and 
Exchange  Commission  under  the 
Securities  Act  of  1933;  and 

(7)  In  the  event  that  the  obligations 
used  to  fund  a  trust  have  not  all  been 
transferred  to  the  trust  on  the  closing 
date,  additional  obligations  as  specified 
in  subsection  111.8.(1 )  may  be  transferred 
to  the  trust  during  the  pre-funding 
period  (as  defined  in  section  III. BE  )  in 
exchange  for  amounts  credited  to  the 
pre-funding  account  (as  defined  in 
section  IIl.Z).  provided  that: 

(a)  The  pre-funding  limit  (as  defined 
in  section  III.AA.)  is  not  exceeded; 

(b)  All  such  additional  obligations 
meet  the  same  terms  and  conditions  for 
eligibility  as  those  of  the  original 
obligations  used  to  create  the  trust 
corpus  (as  described  in  the  prospectus 
or  private  placement  memorandum  and/ 
or  pooling  and  servicing  agreement  for 
such  certificates),  which  terms  and 
conditions  have  been  approved  by  a 
Rating  Agency.  Notwithstanding  the 
foregoing,  the  terms  and  conditions  for 
determining  the  eligibility  of  an 
obligation  may  be  changed  if  such 
changes  receive  prior  approval  either  by 
a  majority  of  the  outstanding 
certificateholders  or  by  a  Rating  Agency; 

(c)  The  transfer  of  such  additional 
obligations  to  the  trust  during  the  pre- 
funding  period  does  not  result  in  the 
certificates  receiving  a  lower  credit 


rating  from  a  rating  agency  upon 
termination  of  the  pre-funding  period 
than  the  rating  that  was  obtained  at  the 
time  of  the  initial  issuance  of  the 
certificates  by  the  trust; 

(d)  The  weighted  average  annual 
percentage  interest  rate  (the  average 
interest  rate)  for  all  of  the  obligations  in 
the  trust  at  the  end  of  the  pre-funding 
period  will  not  be  more  than  100  basis 
points  lower  than  the  average  interest 
rate  for  the  obligations  which  were 
transferred  to  the  trust  on  the  closing 
date; 

(e)  In  order  to  ensure  that  the 
characteristics  of  the  receivables 
actually  acquired  during  the  pre- 
funding  period  are  substantially  similar 
to  those  which  were  acquired  as  of  the 
closing  date,  the  characteristics  of  the 
additional  obligations  will  be  either 
monitored  by  a  credit  support  provider 
or  other  insurance  provider  which  is 
independent  of  the  sponsor,  or  an 
independent  accountant  retained  by  the 
sponsor  will  provide  the  sponsor  with  a 
letter  (with  copies  provided  to  the 
Rating  Agency,  the  underwriter  and  the 
trustees)  stating  whether  or  not  the 
characteristics  of  the  additional 
obligations  conform  to  the 
characteristics  of  such  obligations 
described  in  the  prospectus,  private 
placement  memorandum  and/or  pooling 
and  servicing  agreement.  In  preparing 
such  letter,  the  independent  accountant 
will  use  the  same  type  of  procedures  as 
were  applicable  to  the  obligations  which 
were  transferred  as  of  the  closing  date; 

(f)  The  pre-funding  period  shall  be 
described  in  the  prospectus  or  private 
placement  memorandum  provided  to 
investing  plans;  and 

(g)  The  trustee  of  the  trust  (or  any 
agent  with  which  the  trustee  contracts 
to  provide  trust  services)  will  be  a 
substantial  financial  institution  or  trust 
company  experienced  in  trust  activities 
and  familiar  with  its  duties, 
responsibilities  and  liabilities  as  a 
fiduciary  under  the  Act.  The  trustee,  as 
the  legal  owner  of  the  obligations  in  the 
trust,  will  enforce  all  the  rights  created 
in  favor  of  certificateholders  of  such 
trust,  including  employee  benefit  plans 
subject  to  the  Act. 

B.  Neither  any  underwriter,  sponsor, 
trustee,  servicer,  insurer,  nor  any 
obligor,  unless  it  or  any  of  its  affiliates 
has  discretionary  authority  or  renders 
investment  advice  with  respect  to  the 
plan  assets  used  by  a  plan  to  acquire 
certificates,  shall  be  denied  the  relief 
provided  under  Part  I.  if  the  provision 
of  subsection  11.  A. (6)  above  is  not 
satisfied  with  respect  to  acquisition  or 
holding  by  a  plan  of  such  certificates, 
provided  that  (1)  such  condition  is 
disclosed  in  the  prospectus  or  private 


placement  memorandum;  and  (2)  in  the 
case  of  a  private  placement  of 
certificates,  the  trustee  obtains  a 
represibntation  from  each  initial 
purchaser  which  is  a  plan  that  it  is  in 
compliance  with  such  condition,  and 
obtains  a  covenant  from  each  initial 
purchaser  to  the  effect  that,  so  long  as 
such  initial  purchaser  (or  any  transferee 
of  such  initial  purchaser's  certificates)  is 
required  to  obtain  from  its  transferee  a 
representation  regarding  compliance 
with  the  Securities  Act  of  1933,  any 
such  transferees  will  be  required  to 
make  a  written  representation  regarding 
compliance  with  the  condition  set  forth 
in  subsection  II. A. (6)  above. 

III.  Definitions 

For  purposes  of  this  exemption: 

A.  "Certificate"  means: 

(1)  a  certificate — 

(a)  that  represents  a  beneficial 
ownership  interest  in  the  assets  of  a 
trust;  and 

(b)  that  entitles  the  holder  to  pass- 
through  payments  of  principal,  interest, 
and/or  other  payments  made  with 
respect  to  the  assets  of  such  trust;  or 

(2)  a  certificate  denominated  as  a  debt 
instrument — 

(a)  that  represents  an  interest  in  a  Real 
Estate  Mortgage  Investment  Conduit 
(REMIC)  or  a  Financial  Asset 
Securitization  Investment  Trust  (FASIT) 
within  the  meaning  of  section  860D(a) 
or  section  860L,  respectively,  of  the 
Code;  and 

(b)  that  is  issued  by.  and  is  an 
obligation  of,  a  trust;  with  respect  to 
certificates  defined  in  (1)  and  (2)  above 
for  which  McDonald  or  any  of  its 
affiliates  is  either  (i)  the  sole 
underwrriter  or  the  manager  or  co- 
manager  of  the  underwriting  syndicate, 
or  (ii)  a  selling  or  placement  agent. 

For  purposes  of  this  exemption, 
references  to  "certificates  representing 
an  interest  in  a  trust"  include 
certificates  denominated  as  debt  which 
are  issued  by  a  trust. 

B.  "Trust"  means  an  investment  pool, 
the  corpus  of  which  is  held  in  trust  and 
consists  solely  of: 

(1)  (a)  Secured  consiuner  receivables 
that  bear  interest  or  are  purchased  at  a 
discount  (including,  but  not  limited  to, 
home  equity  loans  and  obligations 
secured  by  shares  issued  by  a 
cooperative  housing  association):  and/or 

(b)  Secured  credit  instruments  that 
bear  interest  or  are  purchased  at  a 
discount  in  transactions  by  or  between 
business  entities  (including,  but  not 
limited  to,  qualified  equipment  notes 
secured  by  leases,  as  defined  in  section 
III.T);  and/or 

(c)  Obligations  that  bear  interest  or  are 
purchased  at  a  discount  and  which  are 


secured  by  single-family  residential, 
multi-family  residential  and  commercial 
real  property  (including  obligations 
secured  by  leasehold  interests  on 
commercial  real  property);  and/or 

(d)  Obligations  that  bear  interest  or 
are  purchased  at  a  discount  and  which 
are  secured  by  motor  vehicles  or 
equipment,  or  qualified  motor  vehicle 
leases  (as  defined  in  section  IIl.U):  and' 
or 

(e)  'Guaranteed  governmental 
mortgage  pool  certificates,"  as  defined 
in  29  CFR  2510.3-10l(i)(2);  and/or 

(f)  Fractional  undivided  interests  in 
any  of  the  obligations  described  in 
clauses  (a)-(e)  of  this  section  3.(1); 

(2)  property  which  had  secured  any  of 
the  obligations  described  in  subsection 
B.(l); 

(3)(a)  Undistributed  cash  or  temporary 
investments  made  therewith  maturing 
no  later  than  the  next  date  on  which 
distributions  are  to  be  made  to 
certificateholders;  and/or 

(b)  Cash  or  investments  made 
therewith  which  are  credited  to  an 
account  to  provide  payments  to 
certificateholders  pursuant  to  any  yield 
supplement  agreement  or  similar  yield 
maintenance  arrangement  to 
supplement  the  interest  rates  otherwise 
payable  on  obligations  described  in 
subsection  III. 3.(1)  held  in  the  trust, 
provided  that  such  arrangements  do  not 
involve  swap  agreements  or  other 
notional  principal  contracts;  and/or 

(c)  Cash  transferred  to  the  trust  on  the 
closing  date  and  permitted  investments 
made  therewith  which: 

(i)  are  credited  to  a  pre-funding 
account  established  to  purchase 
additional  obligations  with  respect  to 
which  the  conditions  set  forth  in  clauses 
(a)-(g)  of  subsection  II. A. (7)  are  met 
and/or: 

(ii)  are  credited  to  a  capitalized 
interest  account  (as  defined  in  section 
III.X.):  and 

(iii)  are  held  in  the  trust  for  a  period 
ending  no  later  than  the  first 
distribution  date  to  certificateholders 
occurring  after  the  end  of  the  pre- 
funding  period. 

For  purposes  of  this  clause  (c)  of 
subsection  I1I.B.(3).  the  term  'permitted 
investments  "  means  investments  which 
are  either:  (i)  Direct  obligations  of.  or 
obligations  fully  guaranteed  as  to  timely 
payment  of  principal  and  interest  by  the 
United  States,  or  any  agency  or 
instrumentality  thereof,  provided  that 
such  obligations  are  backed  by  the  full 
faith  and  credit  of  the  United  States  or 
(ii)  have  been  rated  (or  the  obligor  has 
been  rated)  in  one  of  the  three  highest 
generic  rating  categories  by  a  rating 
agency;  are  described  in  the  pooling  and 
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servicing  agre«mnnt;  and  am  pormittt'd 
bv  the  rating  agnncv:  and 

(4)  Rights  uf  the  trustee  untler  the 
pooling  and  servicing  agrfwnient.  and 
rights  under  any  insurani:e  polu  les. 
third-party  guarantttss.  contracts  of 
suretyship,  yield  supplement 
agreements  described  m  ( lause  (b)  of 
subsection  IIl.B  (3)  and  other  credit 
support  arrangements  with  respect  to 
anv  obligations  described  in  subsection 
III.B.d) 

Notwithstanding  the  foregoing,  the 
term  "trust"  d()«^s  not  include  anv 
investment  pool  unless:  (i)  The 
investment  pool  consists  only  of  assets 
of  the  type  described  in  clauses  (a) 
through  (f)  of  subsei:tion  III  B  (1)  which 
have  btien  included  in  other  investment 
pools,  (ii)  certificates  evidencing 
interests  in  such  other  investment  pools 
have  been  rated  in  one  of  the  three 
highest  generic  rating  categories  by  a 
Rating  Agency  for  at  least  one  vear  prior 
to  the  plan's  acquisitiim  of  certifu.ates 
pursuant  to  this  exem[)tion.  and  (lii) 
certifu:ates  evidencing  interests  in  su(  h 
other  investment  pools  have  been 
purchased  by  investors  other  than  plans 
for  at  least  one  year  prior  to  the  plan's 
acquisition  of  certificates  pursuant  to 
this  e.xemption. 
{;  "Underwriter"  means: 

(1)  McDonald; 

(2)  Anv  person  directly  or  indir»K:tlv. 
through  one  or  more  intermediaries, 
controlling,  controlled  by  or  under 
common  control  with  McDonald;  or 

(3)  Any  member  of  an  underwriting 
syndicate  or  selling  group  of  whi(.h 
McD(mald  or  a  person  described  in  (U) 
is  a  manager  or  co-manager  with  respe(  t 
to  the  certificates 

D.  "Sponsor  "  means  the  entity  that 
organizes  a  trust  by  depositing 
obligations  therein  in  exi:hange  for 
certiric;ates 

E.  "Master  Servicer"  means  the  entity 
that  is  a  party  to  the  pooling  and 
servicing  agret>ment  relating  to  trust 
assets  and  is  fully  responsible  for 
servicing,  dirtnitly  or  through 
subservicers,  the  assets  of  the  trust. 

F.  "Subservicer '"  means  an  entity 
which,  under  the  supervision  of  and  on 
behalf  of  the  master  servie:er,  services 
obligations  contained  in  the  trust,  but  is 
not  a  party  to  the  pooling  and  servicing 
agreement. 

G.  "Servicer  "  means  any  entity  whi(  h 
services  obligations  contained  in  the 
trust,  including  the  master  servicer  and 
any  subservicer. 

H.   "Trustee  "  means  the  trustee  of  the 
trust,  and  in  the  case  of  certificates 
whic;h  are  denominated  as  debt 
instruments,  also  means  the  trustee  of 
the  indenture  trust 


I     Insurer  "  means  the  insurer  or 
guarantor  of.  or  provider  of  other  credit 
support  for.  a  trust.  Notwithstanding  the 
foregoing,  a  person  is  not  an  insurer 
solely  because  it  holds  securities 
representing  an  interest  in  a  tru.st  which 
are  of  a  class  subordinated  to  t:»^rtificates 
representing  an  interest  in  the  same 
trust 

I   "Obligor  '  nutans  any  person,  other 
than  the  insurer,  that  is  obligated  to 
make  payments  with  respet:t  to  an\ 
obligation  or  ret:eivable  included  in  the 
trust.  Where  a  trust  contains  qualified 
motor  vehicle  leases  or  qualified 
equipment  notes  secured  by  leases, 
"obligor"  shall  also  include  any  owner 
of  property  subject  to  any  lease  included 
in  the  trust,  or  subject  to  any  lease 
set  uring  an  obligation  included  in  the 
trust. 

K.  "Excluded  Plan"  means  any  plan 
with  respe(  t  to  which  any  member  of 
the  Restru  ted  (Jroup  is  a  "plan  sp<jnsor  " 
within  the  meaning  of  se<:tion  3(16)(B) 
of  the  Act 

L     Restricted  Group'  with  respeci  to 
a  (lass  of  certificates  means: 

(1)  ed(  h  underwriter. 

(2)  each  insurer; 

(3)  the  spcmsur. 

(4)  the  trustee; 

(5)  each  servicer; 

(H)  any  obligor  with  respect  to 
obligations  or  re<:eivables  inclutled  in 
the  tnist  constituting  more  than  fi 
percent  of  the  aggregate  unamortized 
principal  balan(  e  of  the  assets  in  the 
trust,  determined  on  the  dale  of  the 
initial  issuance  of  certificates  by  the 
trust,  or 

(7)  anv  affiliate  of  a  person  described 
in  |1  )-(h)  above 

M   "Affiliate  ■  of  another  person 
includes: 

(1)  Any  person  directly  or  indirectly, 
through  one  or  more  intermediaries, 
controlling.  ( ontrolled  by,  or  under 
common  ( ontrol  with  such  other 
person; 

(2)  Anv  officer,  director,  partner, 
employee,  relative  (as  defineci  in  section 
3(15)  of  the  A(  t).  a  brother,  a  sister,  or 

a  spouse  of  a  brother  or  sister  fif  such 
other  person;  and 

(3)  .^ny  corporation  or  partnership  of 
whu.h  such  other  pers(jn  is  an  officer, 
director  or  partner 

N.   "Gontrol"'  means  the  power  to 
exercise  a  controlling  infiuence  over  the 
management  or  policies  of  a  person 
other  than  an  individual. 

().  A  person  will  be  "independent '"  of 
another  person  onl\  if: 

(1)  such  person  is  not  an  affiliate  of 
that  other  person;  and 

(2)  the  other  person,  or  an  affiliate 
thereof,  is  not  a  fiduciary'  who  has 
uiyestmenf  management  authority  or 


renders  investment  advice  with  respect 
to  any  assets  of  such  person. 

P.  "Sale"  includes  the  entrance  into  a 
ff)rward  delivery  commitment  (as 
defined  in  section  Q  below),  provided: 

(1 )  The  terms  of  the  forward  delivery 
commitment  (including  any  fee  paid  to 
the  investing  plan)  are  no  less  favorable 
to  the  plan  than  they  would  be  in  an 
arm's-length  transaction  with  an 
unrelated  party; 

(2)  The  prospectus  or  private 
placement  memorandum  is  provided  to 
an  investing  plan  prior  to  the  time  the 
plan  enters  into  the  forward  delivery 
commitment;  and 

(3)  At  the  time  of  the  delivery,  all 
conditions  of  this  exemption  applicable 
to  sales  are  met. 

Q.   "Forward  delivery-  commitment" 
means  a  c(mtract  for  the  purchase  or 
sale  of  one  or  more  certificates  to  be 
delivered  at  an  agreed  future  settlement 
date.  The  term  includes  both  mandatory 
contracts  (which  contemplate  obligatory 
delivery'  and  acceptance  of  the 
certificates)  and  optional  contracts 
(which  give  one  party  the  right  but  not 
the  obligation  to  deliver  certificates  to, 
or  demand  delivery  of  certificates  from, 
the  other  party). 

R.   "Reasonable  compensation"  has 
the  same  meaning  as  that  term  is 
defined  in  29  CFR  2550.408c-2. 

S  "Qualified  Administrative  Fee"' 
means  a  fee  which  meets  the  following 
criteria; 

(1)  the  fee  is  triggered  by  an  act  or 
failure  to  act  by  the  obligor  other  than 
the  normal  timely  payment  of  amounts 
owing  in  respect  of  the  obligations; 

(2)  the  servicer  may  not  cnarge  the  fee 
absent  the  act  or  failure  to  act  referred 
to  in  (1); 

(3)  the  ability  to  charge  the  fee,  the 
cin  umstances  in  which  the  fee  may  be 
charged,  and  an  explanation  of  how  the 
fee  is  calculated  are  set  forth  in  the 
pooling  and  servicing  agreement;  and 

(4)  the  amount  paid  to  investors  in  the 
trust  will  not  be  reduced  by  the  amount 
of  any  such  fee  waived  by  the  servicer. 

T.  "Qualified  Equipment  Note 
Secured  By  A  Lease  "  means  an 
equipment  note: 

(1)  which  is  .secured  by  equipment 
which  is  leased; 

(2)  which  is  secured  by  the  obligation 
of  the  lessee  to  pay  rent  under  the 
equipment  lease;  and 

(3)  with  respect  to  which  the  trust's 
security  interest  in  the  equipment  is  at 
least  as  protective  of  the  rights  of  the 
trust  as  would  be  the  case  if  the 
equipment  note  were  secured  only  by 
the  equipment  and  not  the  lease 

U  "Qualified  Motor  Vehicle  Lease  " 
means  a  lease  of  a  motor  vehicle  where: 

(1)  the  trust  owns  or  holds  a  security 
interest  in  the  lease; 


(2)  the  trust  owns  or  holds  a  security 
interest  in  the  leased  motor  vehicle;  and 

(3)  the  trust's  security  interest  in  the 
leased  motor  vehicle  is  at  least  as 
protective  of  the  trust's  rights  as  would 
be  the  case  if  the  trust  consisted  of 
motor  vehicle  installment  loan 
contracts. 

V.  "Pooling  and  Servicing 
Agreement"  means  the  agreement  or 
agreements  among  a  sponsor,  a  servicer 
and  the  trustee  establishing  a  trust.  In 
the  case  of  certificates  which  are 
denominated  as  debt  instruments. 
"Pooling  and  Servicing  Agreement"  also 
includes  the  indenture  entered  into  by 
the  trustee  of  the  trust  issuing  such 
certificates  and  the  indenture  trustee. 

VV.  "Rating  Agency"  means  Standard 
&  Poor's  Structured  Rating  Group 
(S&P's).  Moody's  Investors  Service,  Inc. 
(Moody's),  Duff  &  Phelps  Credit  Rating 
Co.  (DScP)  or  Fitch  IBCA,  Inc.  (Fitch)  or 
their  successors; 

X.  "Capitalized  Interest  Account" 
means  a  trust  account:  (i)  which  is 
established  to  compensate 
certificateholders  for  shortfalls,  if  any, 
between  investment  earnings  on  the  pre- 
funding  account  and  the  pass-through 
rate  payable  under  the  certificates;  and 
(ii)  which  meets  the  requirements  of 
clause  (c)  of  subsection  in.B.(3). 

Y.  "Closing  Date"  means  the  date  the 
trust  is  formed,  the  certificates  are  first 
issued  and  the  trust's  assets  (other  than 
those  additional  obligations  which  are 
to  be  funded  from  the  pre-funding 
account  pursuant  to  subsection  II.A.(7)) 
are  transferred  to  the  trust. 

Z.  "Pre-Funding  Account"  means  a 
trust  account:  (i)  Which  is  established  to 
purchase  additional  obligations,  which 
obligations  meet  the  conditions  set  forth 
in  clauses  (aHg)  of  subsection  II. A. (7); 
and  (ii)  which  meets  the  requirements  of 
clause  (c)  of  subsection  III.B.(3). 

AA.  "Pre-Funding  Limit"  means  a 
percentage  or  ratio  of  the  amount 
allocated  to  the  pre-funding  account,  as 
compared  to  the  total  principal  amount 
of  the  certificates  being  offered  which  is 
less  than  or  equal  to  25  percent. 

BB.  "Pre-Funding  Period"  means  the 
period  conunencing  on  the  closing  date 
and  ending  no  later  than  the  earliest  to 
occur  of:  (i)  the  date  the  amount  on 
deposit  in  the  pre-funding  account  is 
less  than  the  minimum  dollar  amount 
specified  in  the  pooling  and  servicing 
agreement;  (ii)  the  date  on  which  an 
event  of  default  occurs  under  the 
pooling  and  servicing  agreement;  or  (iii) 
the  date  which  is  the  later  of  three 
months  or  90  days  after  the  closing  date. 

CC.  "McDonafd"  means  McDonald 
Investments  Inc.  and  its  affiliates. 

The  Department  notes  that  this 
exemption  is  included  within  the 


meaning  of  the  term  "Underwriter 
Exemption"  as  it  is  defined  in  section 
V(h)  of  Prohibited  Transaction 
Exemption  95-60  (60  FR  35925,  July  12, 
1995),  the  Class  Exemption  for  Certain 
Transactions  Involving  Insurance 
Company  General  Accounts  at  (see  60 
FR  35932). 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on  April 
7,  2000  at  65  FR  18365. 

FOR  FURTHER  INFORMA-HON  CONTACT:  Gary' 
Lefkowitz  of  the  Department,  telephone 
(202)  219-8881.  (This  is  not  a  toll-free 
number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  peirty  in  interest  or 
disqualified  person  from  certain  other 
provisions  to  which  the  exemptions 
does  not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  These  exemptions  are 
supplemental  to  and  not  in  derogation 
of,  any  other  provisions  of  the  Act  and/ 
or  the  Code,  including  statutory  or 
administrative  exemptions  and 
transactional  rules.  Furthermore,  the 
fact  that  a  transaction  is  subject  to  an 
administrative  or  statutory  exemption  is 
not  dispositive  of  whether  the 
transaction  is  in  fact  a  prohibited 
transaction;  and 

(3)  The  availability  of  these 
exemptions  is  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  accurately  describes  all 
material  terms  of  the  transaction  which 
is  the  subject  of  the  exemption. 


Signed  at  Washington,  DC,  this  7th  day  of 
June.  2000. 
Ivan  Strasfeld, 

Director  of  Exemption  Determinations . 
Pension  and  Welfare  Benefits  Administration. 
Department  of  Labor. 
|FR  Doc.  00-14809  Filed  6-J2-00:  8.45  ami 

BILUNG  CODE  4510-2»-P 


DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

[Application  No.  D-10758,  et  al.] 

Proposed  Exemptions;  Goidman, 
Sachs  &  Co. 

AGENCY:  Pension  and  Welfare  Benefits 

Administration,  Labor. 

ACTION:  Notice  of  proposed  exemptions. 

SUMMARY:  This  document  contains 
notices  of  pendency  before  the 
Department  of  Labor  (the  Department)  of 
proposed  exemptions  from  certain  of  the 
prohibited  transaction  restrictions  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (the  Act)  and/or  the  Internal 
Revenue  Code  of  1986  (the  Code). 

Written  Comments  and  Hearing 
Requests 

All  interested  persons  are  invited  to 
submit  written  comments  or  request  for 
a  hearing  on  the  pending  exemptions, 
unless  otherwise  stated  in  the  Notice  of 
Proposed  Exemption,  within  45  days 
from  the  date  of  publication  of  this 
Federal  Register  Notice.  Comments  and 
requests  for  a  hearing  should  state:  (1) 
the  name,  address,  and  telephone 
number  of  the  person  making  the 
comment  or  request,  and  (2)  the  natiu^ 
of  the  person's  interest  in  the  exemption 
and  the  manner  in  which  the  person 
would  be  adversely  affected  by  the 
exemption.  A  request  for  a  hearing  must 
also  state  the  issues  to  be  addressed  and 
include  a  general  description  of  the 
evidence  to  be  presented  at  the  hearing. 
ADDRESSES:  All  written  conmients  and 
request  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Pension 
and  Welfare  Benefits  Administration. 
Office  of  Exemption  Determinations. 
Room  N-5649,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  NW.. 
Washington,  DC  20210.  Attention; 

Application  No. ,  stated  in  each 

Notice  of  Proposed  Exemption.  The 
applications  for  exemption  and  the 
comments  received  will  be  available  for 
public  inspection  in  the  Public 
Documents  Room  of  the  Pension  and 
Welfare  Benefits  Administration,  U.S. 
Department  of  Labor,  Room  N-5638, 
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200  Constitution  Avenue.  NW., 
Washington.  DC  20210. 

Notice  to  Interested  Peraoiu 

Notice  of  the  propose<l  exemptions 
will  be  provided  to  all  interested 
persons  in  the  manner  agreed  upon  hy 
the  applicant  and  the  Department 
within  15  days  of  the  date  of  publication 
in  the  Federal  Register.  Such  notice 
shall  include  a  copy  of  the  notice  of 
proposed  exemption  as  published  in  the 
Federal  Register  and  shall  inform 
interested  persons  of  their  right  to 
comment  and  to  request  a  hearing 
(where  appropriate). 
SUPPLEMENTARY  INFORMATION:  The 
proposed  exemptions  were  requested  in 
applications  Hied  pursuant  to  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code,  and  in 
accordance  with  procedures  set  forth  in 
29  CFR  part  2570,  subpart  B  (55  PR 
32836.  32847.  Augu.st  10.  1990) 
Effective  December  31.  1978,  section 
102  of  Reorganization  Plan  No  4  of 
1978.  5  U.S.C.  App   1  (199«i),  transferred 
the  authority  of  the  Secretary  of  the 
Treasury  to  issue  exemptions  of  the  type 
requested  to  the  Secretary  of  Labor 
Therefore,  these  notices  of  proposed 
exemption  are  issued  solely  by  the 
Department. 

The  applicatiims  contain 
representations  with  regard  to  the 
proposed  exemptions  which  an- 
summarized  below.  Interested  persons 
are  referred  to  the  applications  on  file 
with  the  Department  for  a  complete 
statement  of  the  facts  and 
representations 

Goldman,  Sachs  k  (x>..  Located  in  New 
York.  New  York 

(Application  No.  U-|U758| 
Pmposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  sw:tion  408(a)  (jf  the  Ac  t 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  pro<:edures  set 
forth  in  29  CFR  part  2570.  subpart  B  (55 
FR  32836.  32847,  August  10.  1990) 

Section  I — Transactions 

A.  The  restrictions  of  section 
406(a)(1)(A)  through  (D)  of  the  A(  f  and 
the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  se<:tion  4975(()(  1  )(A) 
through  (D)  of  the  Code,  shall  not  apply 
to  any  purchase  or  sale  of  s(H;urities 
between  certain  affiliates  of  (ioldman. 
Sachs  St  C.n.  (Coldman)  which  are 
foreign  broker-dealers  or  banks  (the 
Foreign  Affiliates,  as  defined  b«>low)  and 
employee  btMiefit  plans  (the  FMans)  with 
respect  to  which  the  Foreign  Affiliates 


are  parties  in  interest,  including  options 
written  by  a  Plan,  Goldman,  or  a  Foreign 
Affiliate,  provided  that  the  following 
conditions,  and  the  General  Conditions 
of  Section  II.  are  satisfied: 

(1)  The  Foreign  Affiliate  customarily 
purchases  and  sells  .securities  for  its 
own  account  in  the  ordinary  course  of 
its  business  as  a  broker-dealer  or  bank; 

(2)  The  terms  of  any  transaction  are  at 
least  as  favorable  to  the  Plan  as  those 
the  Plan  could  obtain  in  a  comparable 
arm's  length  transaction  with  an 
unrelated  party;  and 

(3)  Neither  the  Foreign  Affiliate  nor 
an  affiliate  thereof  has  discretionary 
authority  or  control  with  respect  to  the 
investment  of  the  Plan  assets  involved 
in  the  transaction,  or  renders  investment 
advice  (within  the  meaning  of  29  CFR 
2510..3-21(c))  with  respect  to  those 
assets,  and  the  Foreign  Affiliate  is  a 
party  in  interest  or  disqualified  person 
with  respect  to  the  Plan  assets  involved 
in  the  transaction  solely  by  reason  of 
section  3(14)(B)  of  the  Act  or  section 
4975(e)(2)(B)  of  the  Code,  or  by  reason 
of  a  relationship  to  a  person  described 
in  such  sections  For  purposes  of  this 
paragraph,  the  Foreign  Affiliate  shall 
not  be  deemed  to  be  a  fiduciary  with 
respect  to  a  Plan  solely  by  reason  of 
providing  securities  custodial  services 
for  a  Plan 

B  The  restri<iions  of  setrtions 
406(a)(1)(A)  through  (D)  and  406(b)(2)  of 
the  Act  and  the  sanctions  resulting  from 
the  application  of  se<:tion  4975  of  the 
C:ode.  by  reason  of  set.tion  4975(c)(1)(A) 
through  (D)  of  the  Code,  shall  not  apply 
to  any  extension  of  credit  to  the  Plans 
by  the  Foreign  Affiliates  to  permit  the 
settlement  of  se<:urities  transactions, 
regardless  of  whether  they  are  effe<:ted 
on  an  agency  or  a  principal  basis,  or  in 
connection  with  the  writing  of  options 
contracts,  provided  that  the  following 
conditions  and  the  General  Conditions 
of  .Section  II,  are  satisfied: 

(1)  The  Foreign  Affiliate  is  not  a 
fiduciary  with  respect  to  the  Plan  assets 
involved  in  the  transaction,  unless  no 
interest  or  other  consideration  is 
received  by  the  Foreign  Affiliate  or  an 
affiliate  thereof,  in  connection  with 
such  extension  of  credit;  and 

(2)  Any  extension  of  credit  would  be 
lawful  under  the  SfH:urities  Exchange 

A(  t  of  1934  (the  1934  Act)  and  any  rules 
or  regulations  thereunder,  if  the  1934 
Ac  t.  rules,  or  regulations  were 
applicable 

C  The  restrictions  of  section 
406(a)(1)(A)  through  (D)  of  the  Act  and 
the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  .se<;fion  4975(c)(l)(,'\) 
through  (D)  of  the  Code,  shall  not  apply 
to  the  lending  of  securities  to  the 


Foreign  Affiliates  by  the  Plans,  provided 
that  the  following  conditions,  and  the 
General  Conditions  of  Section  11.  are 
satisfied: 

(1)  Neither  the  Foreign  Affiliate  nor 
an  affiliate  thereof  has  discretionary 
authority  or  control  with  respect  to  the 
investment  of  the  Plan  assets  involved 
in  the  transaction,  or  renders  investment 
advice  (within  the  meaning  of  29  CFR 
2510.3-21(c))  with  respect  to  those 
assets; 

(2)  The  Plan  receives  from  the  Foreign 
Affiliate  (by  physical  delivery,  by  book 
entry  in  a  securities  depository,  wire 
transfer,  or  similar  means)  by  the  close 
of  business  on  the  day  the  loaned 
securities  are  delivered  to  the  Foreign 
Affiliate,  collateral  consisting  of  cash, 
securities  issued  or  guaranteed  by  the 
U.S.  Government  or  its  agencies  or 
instrumentalities,  irrevocable  U.S.  bank 
letters  of  credit  issued  by  persons  other 
than  the  Foreign  Affiliate  or  an  affiliate 
of  the  Foreign  Affiliate,  or  any 
combination  thereof.  All  collateral  shall 
be  in  U.S.  dollars,  or  dollar- 
denominated  securities  or  bank  letters 
of  credit,  and  shall  be  held  in  the  United 
States; 

(3)  The  collateral  has.  as  of  the  close 
of  business  on  the  preceding  business 
day,  a  market  value  equal  to  at  least  100 
percent  of  the  then  market  value  of  the 
loaned  securities  (or.  in  the  case  of 
letters  of  credit,  a  stated  amount  equal 
to  same); 

(4)  The  loan  is  made  pursuant  to  a 
written  loan  agreement  (the  Loan 
Agreement),  which  may  be  in  the  form 
of  a  master  agreement  covering  a  series 
of  securities  lending  transactions,  and 
which  contains  terms  at  least  as 
favorable  to  the  Plan  as  those  the  Plan 
could  obtain  in  a  comparable  arm's 
length  transaction  with  an  unrelated 
party; 

(5)  In  return  for  lending  securities,  the 
Plan  either  (a)  receives  a  reasonable  fee. 
which  is  related  to  the  value  of  the 
borrowed  securities  and  the  duration  of 
the  loan,  or  (b)  has  the  opportunity  to 
derive  compensation  through  the 
investment  of  cash  collateral.  In  the 
latter  case,  the  Plan  may  pay  a  loan 
rebate  or  similar  fee  to  the  Foreign 
Affiliate,  if  such  fee  is  not  greater  than 
what  the  Plan  would  pay  in  a 
comparable  arm's  length  transaction 
with  an  unrelated  party; 

(6)  The  Plan  receives  at  least  the 
equivalent  of  all  distributions  on  the 
borrowed  securities  made  during  the 
term  of  the  loan,  including,  but  not 
limited  to,  cash  dividends,  interest 
payments,  shares  of  stock  as  a  result  of 
sttx:k  splits,  and  rights  to  purchase 
additional  securities,  that  the  Plan 
would  have  received  (net  of  applicable 


tax  withholdings)  ^  had  it  remained  the 
record  owner  of  such  securities; 

(7)  If  the  market  value  of  the  collateral 
as  of  the  close  of  trading  on  a  business 
day  falls  below  100  percent  of  the 
market  value  of  the  borrowed  securities 
as  of  the  close  of  trading  on  that  day.  the 
Foreign  Affiliate  delivers  additional 
collateral,  by  the  close  of  business  on 
the  following  business  day,  to  bring  the 
level  of  the  collateral  back  to  at  least  100 
percent.  However,  if  the  market  value  of 
the  collateral  exceeds  100  percent  of  the 
market  value  of  the  borrowed  securities, 
the  Foreign  Affiliate  may  require  the 
Plan  to  return  part  of  the  collateral  to 
reduce  the  level  of  the  collateral  to  100 
percent; 

(8)  Before  entering  into  a  Loan 
Agreement,  the  Foreign  Affiliate 
furnishes  to  the  independent  Plan 
fiduciary  (a)  the  most  recent  available 
audited  statement  of  the  Foreign 
Affiliate's  financial  condition,  (b)  the 
most  recent  available  unaudited 
statement  of  its  financial  condition  (if 
more  recent  than  the  audited  statement), 
and  (c)  a  representation  that,  at  the  time 
the  loan  is  negotiated,  there  has  been  no 
material  adverse  change  in  its  financial 
condition  that  has  not  been  disclosed 
since  the  date  of  the  most  recent 
financial  statement  furnished  to  the 
independent  Plan  fiduciary.  Such 
representation  may  be  made  by  the 
Foreign  Affiliate's  agreeing  that  each 
loan  of  securities  shall  constitute  a 
representation  that  there  has  been  no 
such  material  adverse  change; 

(9)  The  Loan  Agreement  and/or  any 
securities  loan  outstanding  may  be 
terminated  by  the  Plan  at  any  time, 
whereupon  the  Foreign  Affiliate  shall 
deliver  certificates  for  securities 
identical  to  the  borrowed  securities  (or 
the  equivalent  thereof  in  the  event  of 
reorganization,  recapitalization,  or 
merger  of  the  issuer  of  the  borrowed 
securities)  to  the  Plan  within  (a)  the 
customary  delivery  period  for  such 
securities,  (b)  five  business  days,  or  (c) 
the  time  negotiated  for  such  delivery  by 
the  Plan  and  the  Foreign  Affiliate, 
whichever  is  least,  or.  alternatively, 
such  period  as  permitted  by  Prohibited 
Transaction  Class  Exemption  (PTE)  81- 
6  (46  FR  7527.  January  23.  1981,  as 
amended  at  52  FR  18754.  May  19,  1987). 
as  it  may  be  amended  or  superseded;  ^ 


'  The  Department  notes  the  applicant's 
representation  that  dividends  and  other 
distnbutions  on  foreign  securities  payable  to  a 
lending  Plan  may  be  subject  to  foreign  tax 
withholdings  and  that  the  Foreign  Affiliate  will 
always  put  the  Plan  back  in  at  least  as  good  a 
position  as  it  would  have  been  in  had  it  not  loaned 
the  sec  urities 

*'  PTE  81-6  provides  an  exemption  under  certain 
conditions  from  section  406(a)(1)(A)  through  (D)  of 


(10)  In  the  event  that  the  loan  is 
terminated  and  the  Foreign  Affiliate 
fails  to  return  the  borrowed  securities, 
or  the  equivalent  thereof,  within  the 
time  described  in  paragraph  9.  the  Plan 
may  purchase  securities  identical  to  the 
borrowed  securities  (or  their  equivalent 
as  described  above)  and  may  apply  the 
collateral  to  the  payment  of  the 
purchase  price,  any  other  obligations  of 
the  Foreign  Affiliate  imder  the  Loan 
Agreement,  and  any  expenses  associated 
with  the  sale  and/or  purcheise.  The 
Foreign  Affiliate  is  obligated  to  pay. 
under  the  terms  of  the  Loan  Agreement, 
and. does  pay.  to  the  Plan  the  amount  of 
any  remaining  obligations  and  expenses 
not  covered  by  the  collateral,  plus 
interest  at  a  reasonable  rate. 
Notwithstanding  the  foregoing,  the 
Foreign  Affiliate  may.  in  the  event  it 
fails  to  return  borrowed  securities  as 
described  above,  replace  non-cash 
collateral  with  an  amount  of  cash  not 
less  than  the  then  ciuxent  market  value 
of  the  collateral,  provided  that  such 
replacement  is  approved  by  the 
independent  Plan  fiduciary;  and 

(11)  The  independent  Plan  fiduciary 
maintains  the  situs  of  the  Loan 
Agreement  in  accordance  with  the 
indicia  of  ownership  requirements 
under  section  404(b)  of  the  Act  and  the 
regulations  promulgated  under  29  CFR 
2550.404(b)-l.  However,  in  the  event 
that  the  independent  Plan  fiduciary 
does  not  maintain  the  situs  of  the  Loan 
Agreement  in  accordance  with  the 
indicia  of  ownership  requirements  of 
Section  404(b)  of  the  Act.  the  Foreign 
Affiliate  shall  not  be  subject  to  the  civil 
penalty  which  may  be  assessed  under 
section  502(i)  of  the  Act,  or  the  taxes 
imposed  by  section  4975(a)  and  (b)  of 
the  Code. 

If  the  Foreign  Affiliate  fails  to  comply 
with  any  condition  of  the  exemption  in 
the  course  of  engaging  in  a  securities 
lending  transaction,  the  Plan  fiduciary 
who  caused  the  Plan  to  engage  in  such 
transaction  shall  not  be  deemed  to  have 
caused  the  Plan  to  engage  in  a 
transaction  prohibited  by  section 
406(a)(1)(A)  through  (D)  of  the  Act 
solely  by  reason  of  the  Foreign 
Affiliate's  failure  to  comply  with  the 
conditions  of  the  exemption. 

Section  II — General  Conditions 

A.  The  Foreign  Affiliate  is  a  registered 
broker-dealer  or  bank  subject  to 


the  Act  and  the  corresponding  provisions  of  section 
4975(c)  of  the  Code  for  the  lending  of  securities  that 
are  assets  of  an  employee  benefit  plan  to  a  U.S. 
broker-dealer  registered  under  the  1934  Act  (or 
exempted  from  registration  under  the  1934  Act  as 
a  dealer  in  exempt  Govenmient  securities,  as 
defined  therein)  or  to  a  U.S.  bank,  that  is  a  party 
in  interest  with  respect  to  such  plan. 


regulation  by  a  governmental  agency,  as 
described  in  Section  III.B,  and  is  in 
compliance  with  all  applicable  rules 
and  regulations  thereof  in  connection 
with  any  transactions  covered  by  this 
exemption; 

B.  The  Foreign  Affiliate,  in 
connection  with  any  transactions 
covered  by  this  exemption,  is  in 
compliance  with  the  requirements  of 
Rule  15a-6  (17  CFR  240.1 5a-6)  of  the 
1934  Act.  and  Securities  and  Exchange 
Commission  (SEC)  interpretations 
thereof,  providing  for  foreign  affiliates  a 
limited  exemption  from  U.S.  broker- 
dealer  registration  requirements; 

C.  Prior  to  any  transaction,  the 
Foreign  Affiliate  enters  into  a  written 
agreement  with  the  Plan  in  which  the 
Foreign  Affiliate  consents  to  the 
jurisdiction  of  the  courts  of  the  United 
States  for  any  civil  action  or  proceeding 
brought  in  respect  of  the  subject 
transactions; 

D.  The  Foreign  Affiliate  maintains,  or 
causes  to  be  maintained,  within  the 
United  States  for  a  period  of  six  years 
from  the  date  of  any  transaction  such 
records  as  are  necessary  to  enable  the 
persons  described  in  paragraph  E.  to 
determine  whether  the  conditions  of  the 
exemption  have  been  met.  except  that — 

(1)  a  party  in  interest  with  respect  to 
a  Plan,  other  than  the  Foreign  Affiliate, 
shall  not  be  subject  to  a  civil  penalty 
under  section  502(i)  of  the  Act  or  the 
taxes  imposed  by  section  4975  (a)  and 
(b)  of  the  Code,  if  such  records  are  not 
maintained,  or  not  available  for 
examination,  as  required  by  paragraph 
E;  and 

(2)  a  prohibited  transaction  shall  not 
be  deemed  to  have  occurred  if.  due  to 
circumstances  beyond  the  Foreign 
Affiliate's  control,  such  records  are  lost 
or  destroyed  prior  to  the  end  of  the  six 
yeeir  period;  and 

E.  Notwithstanding  any  provisions  of 
subsections  (a)(2)  and  (b)  of  section  504 
of  the  Act,  the  Foreign  Affiliate  makes 
the  records  referred  to  in  paragraph  D. 
unconditionally  available  during  normal 
business  hours  at  their  customary 
location  to  the  following  persons  or  a 
duly  authorized  representative  thereof: 
(1)  the  Department,  the  Internal 
Revenue  Service,  or  the  SEC;  (2)  any 
fiduciary  of  a  Plan;  (3)  any  contributing 
employer  to  a  Plan;  (4)  any  employee 
organization  any  of  whose  members  are 
covered  by  a  Plan;  and  (5)  any 
participant  or  beneficiary  of  a  Plan. 
However,  none  of  the  persons  described 
in  (2)  through  (5)  of  this  subsection  are 
authorized  to  examine  the  trade  secrets 
of  the  Foreign  Affiliate  or  commercial  or 
financial  information  which  is 
privileged  or  confidential. 
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Section  III — Definitions 

A  Th«  term    affiliate  '  of  another 
person  shall  in(  lude  (1)  anv  person 
(iirec  flv  or  indirettlv.  throuj^h  one  or 
more  mtermedidnes,  ( ontrollin^. 
controlled  by.  or  under  common  control 
with  such  other  person;  (2)  any  officer, 
director,  or  partner,  employee  or  relative 
(as  defined  in  section  .J(1S)  of  the  Act) 
of  such  other  person,  and  (H)  any 
corporation  or  partnership  of  which 
such  other  person  is  an  officer,  director 
or  partner  For  purposes  of  this 
definition,  the  term  "contror"  means  the 
power  to  exercise  a  controlling 
influence  over  the  management  or 
policies  of  a  person  other  than  an 
individual: 

B.  The  term  "Foreign  Affiliate"  shall 
mean  an  affihate  of  Goldman,  Sachs  & 
Co.  that  is  subject  to  regulation  as  a 
broker-dealer  or  bank  by  (1)  the  Ontario 
Securities  Commission  and  the 
Investment  Dealers  Association  in 
Canada;  (2)  the  Securities  and  Futures 
Authority  in  the  United  Kingdom;  (3) 
the  Deutsche  Bundesbank  and  the 
Federal  Banking  Supervisory  Authority. 
i.e..  der  Bundesaufsichtsamt  fuer  das 
Kreditwesen  (the  BAK)  in  Germany;  (4) 
the  Ministry  of  Finance  and  the  Tokyo 
Stock  Exchange  in  Japan;  (5)  the 
Australian  Securities  &  Investments 
Commission  (the  ASIC)  in  Australia;  or 
(6)  the  Swiss  Federal  Banking 
Commission  in  Switzerland. 

C.  The  term  "security"  shall  include 
equities,  fixed  income  se<;urities, 
options  on  equity  and  on  fixed  income 
securities,  government  obligations,  and 
any  other  instrument  that  constitutes  a 
security  under  U.S.  securities  laws.  The 
term  "security"  does  not  include  swap 
agreements  or  other  notional  principal 
contracts 

Effective  Pate  This  proposed 
exemption,  if  granted,  will  be  effective 
as  of  April  15.  1999 

Summary  of  Facts  and  Representations 

1.  CJoldman,  Sachs  4  Cu  (i  e  . 
Goldman),  a  New  York  limited 
partnership,  is  a  wholly  owned 
subsidiary-  and  the  principal  operating 
subsidiar>'  of  The  Goldman  Sachs 
Group.  Inc  (the  C;S  Group),  a  Delaware 
corporation.  Goldman,  one  of  the  largest 
full-line  investment  services  firms  in  the 
United  States,  is  registered  with  and 
regulated  by  the  SEl!  as  a  broker-dealer 
and  as  an  investment  adviser,  is 
registered  with  and  regulated  by  the 
Commodity  Futures  Trading 
C:ommission  (the  CFTC)  as  a  futures 
commission  men  hant.  is  a  member  of 
the  New  York  Stock  Exchange  (the 
NYSE)  and  other  principal  se<:urities 
exchanges  in  the  United  Stales,  and  is 


also  a  member  of  the  National 
Association  of  Securities  Dealers,  Inc. 
(the  NASD)   As  of  August  27.  1999,  the 
(;S  (iroup  had  $236  3  billion  in  assets 
and  $8  6  billion  in  equity 

Cioldman  has  several  foreign  affiliates 
which  are  broker-dealers  or  banks. 
Those  covered  by  the  proposed 
exemption  {i.e..  the  Foreign  Affiliates), 
and  their  respective  regulating  entities, 
are  as  follows: 

(a)  Goldman  Sachs  Canada,  located  in 
Toronto,  is  subject  to  regulation  in 
Canada  by  the  Ontario  Securities 
Commission,  as  well  as  the  Investment 
Dealers  Association,  a  self-regulatory 
organization: 

lb)  Goldman  Sachs  International  and 
Goldman  Sachs  Equity  Securities  (U.K.), 
both  located  in  London,  are  subject  to 
regulation  in  the  United  Kingdom  by  the 
Securities  and  Futures  Authority; 

(c)  Goldman.  Sachs  &  Co.  oHG. 
located  in  Frankfurt,  is  subject  to 
regulation  in  Germany  by  the  Deutsche 
Bundesbank  and  the 
Bundesaufsichtsamt  fuer  das 
Kreditwesen  (i.e.,  the  BAK); 

(d)  Goldman  Sachs  (Japan)  Ltd., 
located  in  Tokyo,  is  subject  to  regulation 
in  Japan  by  the  Ministry  of  Finance  and 
the  Tokyo  Stock  Exchange: 

(e)  Goldman  Sachs  Australia,  LLC  (GS 
Australia),  located  in  Sydney,  is  subject 
to  regulation  in  Australia  by  the 
Australian  Securities  &  Investments 
Commission  (i.e..  the  ASIC);  and 

(f)  Goldman.  Sachs  &  Co.  Bank, 
located  in  Zurich,  is  subject  to 
regulation  by  the  Swiss  Federal  Banking 
C^ommission. 

Goldman  requests  an  individual 
exemption  to  permit  the  Foreign 
Affiliates  identified  above,  as  well  as 
those  others  who,  in  the  future,  may  be 
subject  to  governmental  regulation  in 
C^anada,  the  United  Kingdom.  Germany. 
Japan,  Australia,  or  Switzerland,  to 
engage  in  the  securities  transactions 
desc:ribed  below  with  employee  benefit 
plans  (i  e.,  the  Plans).  The  proposed 
exemption  is  necessary  because  the 
Foreign  Affiliates  may  be  parties  in 
interest  with  respect  to  the  Plans  under 
the  Act,  by  virtue  of  being  a  fiduciary 
(for  assets  of  the  Plans  other  than  those 
involved  in  the  transactions)  or  a  service 
[)rovider  to  such  Plans,  or  by  virtue  of 
a  relationship  to  such  fiduciary'  or 
service  provider 

2.  Goldman  represents  that  the 
Foreign  Affiliates  are  subject  to 
regulation  by  a  governmental  agency  in 
the  foreign  country'  in  which  they  are 
located  Goldman  further  represents  that 
registration  of  a  foreign  broker-dealer  or 
bank  with  the  governmental  agency  in 
these  cases  addresses  regulatory 
concerns  similar  to  those  concerns 


addressed  by  registration  of  a  broker- 
dealer  with  the  SEC  under  the  1934  Act. 
The  rules  and  regulations  set  forth  by 
the  above-referenced  agencies  and  the 
SEC  share  a  common  objective:  the 
protection  of  the  investor  by  the 
regulation  of  securities  markets. 

With  respect  to  Canada,  the  United 
Kingdom,  Japan,  and  Australia,  all  these 
countries  have  comprehensive  financial 
resource  and  reporting/disclosure  rules 
concerning  broker-dealers.  Broker- 
dealers  cire  required  to  demonstrate  their 
capital  adequacy.  The  reporting/ 
disclosure  rules  impose  requirements  on 
broker-dealers  with  respect  to  risk 
management,  internal  controls,  and 
records  relating  to  counterparties.  All 
such  records  must  be  produced  at  the 
request  of  the  agency  at  any  time.  The 
agencies'  registration  requirements  for 
broker-dealers  are  enforced  by  fines  and 
penalties  and  thus  constitute  a 
comprehensive  disciplinary  system  for 
the  violation  of  such  rules. 

With  respect  to  Germany,  the  BAK,  an 
independent  federal  institution  with 
ultimate  responsibility  to  the  Ministry 
of  Finance,  in  cooperation  with  the 
Deutsche  Bundesbank,  the  central  bank 
of  the  German  banking  system,  provides 
extensive  regulation  of  the  banking 
sector.  The  BAK  insures  that  Goldman. 
Sachs  &  Co.  oHG  has  procedures  for 
monitoring  and  controlling  its 
worldwide  activities  through  various 
statutory  and  regulatory  standards,  such 
as  requirements  regarding  adequate 
internal  controls,  oversight, 
administration  and  financial  resources. 
The  BAK  reviews  compliance  with 
these  limitations  on  operations  and 
internal  control  requirements  through 
an  annual  audit  performed  by  the  year- 
end  auditor  and  through  special  audits, 
e.g..  on  specific  sections  of  the  Banking 
Act,  as  ordered  by  the  BAK  and  the 
respective  State  Central  Bank  auditors. 
The  BAK  obtains  inform&tion  on  the 
condition  of  Goldman,  Sachs  &  Co.  oHG 
by  requiring  submission  of  periodic, 
consolidated  financial  reports  and 
through  a  mandatory  annual  report 
prepared  by  the  auditor.  The  BAK  also 
receives  information  regarding  capital 
adequacy,  country'  risk  exposure,  and 
foreign  exchange  exposure  from 
Goldman,  Sachs  &  Co.  oHG.  German 
banking  law  mandates  penalties  to 
insure  correct  reporting  to  the  BAK.  The 
auditors  face  penalties  for  gross 
violation  of  their  duties  in  auditing,  for 
reporting  misleading  information, 
omitting  essential  information  from  the 
audit  report,  failing  to  request  pertinent 
information,  or  failing  to  report  to  the 
BAK. 

With  respect  to  Switzerland,  the 
powers  of  the  Swiss  Federal  Banking 


Commission  include  licensing  banks, 
issuing  directives  to  address  violations 
by  or  irregularities  involving  banks, 
requiring  information  from  a  bank  or  its 
auditor  regarding  supervisory  matters 
and  revoking  bank  licenses.  The  Swiss 
Federal  Banking  Commission  exercises 
oversight  over  Swiss  banks,  such  as 
Goldman,  Sachs  &  Co.  Bank,  through 
independent  auditors  known  as 
"Recognized  Auditors,"  which  act  on 
behalf  of  the  Commission  under 
detailed  statutory  provisions.  Each 
Swiss  bank,  including  Goldman,  Sachs 
&  Co.  Bank,  must  appoint  a  recognized 
Auditor  and  notify  the  Swiss  Federal 
Banking  Commission  of  an  intent  to 
change  its  auditor.  The  Recognized 
Auditor  may  take  action  within  a  bank 
as  deemed  necessary  or  as  instructed  by 
the  Swiss  Federal  Banking  Commission 
and  must  inform  the  Commission  of 
supervisory  matters.  The  Swiss  Federal 
Banking  Commission  insures  that 
Goldman,  Sachs  &  Co.  Bank  has 
procedures  for  monitoring  and 
controlling  its  worldwide  activities 
through  various  statutory  and  regulatory 
standards.  Among  these  standards  are 
requirements  for  adequate  internal 
controls,  oversight,  administration,  and 
financial  resources.  The  Swiss  Federal 
Banking  Commission  reviews 
compliance  with  these  limitations  on 
operations  and  internal  control 
requirements  through  an  annual  audit 
performed  by  the  Recognized  Auditor. 

The  Swiss  Federal  Banking 
Commission  obtains  information  on  the 
condition  of  Goldman.  Sachs  &  Co.  Bank 
and  its  foreign  offices  and  subsidiaries 
by  requiring  submission  of  periodic, 
consolidated  financial  reports  and 
through  a  mandatory  annual  report 
prepared  by  the  Recognized  Auditor. 
The  Swiss  Federal  Banking  Commission 
also  receives  information  regarding 
capital  adequacy,  country  risk  exposure, 
and  foreign  exchange  exposures  from 
Goldman,  Sachs  &  Co.  Bank. 

Swiss  banking  law  mandates  penalties 
to  insure  correct  reporting  to  the  Swiss 
Federal  Banking  Commission. 
Recognized  Auditors  face  penalties  for 
gross  violations  of  their  duties  in 
auditing,  or  reporting  misleading 
information,  omitting  essential 
information  from  the  audit  report, 
failing  to  request  pertinent  information 
or  failing  to  report  to  the  Swiss  Federal 
Banking  Commission. 

With  respect  to  Australia,  GS 
Australia  is  subject  to  regulation 
primarily  by  the  ASIC,  and  upon  being 
recognized  as  a  participating 
organization,  by  the  Australian 
Securities  Exchange  Limited  {the  ASX). 
Until  being  recognized  as  a  participating 
organization  by  the  ASX,  GS  Australia 


will  be  subject  to  ASX  regulation  by  the 
ASIC.  The  rules  of  the  ASX  require  each 
firm  that  employs  registered 
representatives  or  registered  traders  to 
have  a  positive  tangible  net  worth  and 
be  able  to  meet  its  obligations  as  they 
may  fall  due.  In  addition,  the  rules  of 
the  ASX  set  forth  comprehensive 
financial  resource  and  reporting/ 
disclosure  rules  regarding  capital 
adequacy.  Further,  to  demonstrate 
capital  adequacy,  the  rules  of  the  ASX 
impose  reporting/disclosiu'e 
requirements  on  broker-dealers  with 
respect  to  risk  management,  internal 
controls,  and  transaction  reporting,  and 
recordkeeping  requirements,  to  the 
effect  that  required  records  must  be 
produced  at  the  request  of  the  ASIC. 
Finally,  the  rules  and  regulations  of  the 
ASX  and  the  ASIC  impose  potential 
fines  and  penalties  on  broker-dealers, 
establishing  a  comprehensive 
disciplinary  system. 

Goldman  represents  that,  in 
connection  with  the  transactions 
covered  by  this  proposed  exemption, 
the  Foreign  Affiliates'  compliance  with 
any  applicable  requirements  of  Rule 
15a-6  (17  CFR  240.15a-6)  of  the  1934 
Act  (as  discussed  further  in  Paragraph  6, 
below),  and  SEC  interpretations  thereof, 
providing  for  foreign  affiliates  a  limited 
exemption  from  U.S.  registration 
requirements,  will  offer  additional 
protections  to  the  Plans. 

Principal  Transactions 

3.  Goldman  represents  that  the 
Foreign  Affiliates  operate  as  traders  in 
dealers'  markets  wherein  they 
customarily  purchase  and  sell  securities 
for  their  own  account  in  the  ordinary 
course  of  their  business  as  broker- 
dealers  or  banks  and  engage  in 
purchases  and  sales  of  securities, 
including  options  on  securities,  with 
their  clients.  Such  trades  are  referred  to 
as  principal  transactions.  Goldman 
represents  that  the  role  of  a  broker- 
dealer  in  a  principal  transaction  in  the 
subject  foreign  countries  is  virtually 
identical  to  that  of  a  broker-dealer  in  a 
principal  transaction  in  the  United 
States. 

Goldman  requests  an  individual 
exemption  to  permit  the  Foreign 
Affiliates  to  engage  in  principal 
transactions  with  the  Plans  under  terms 
and  conditions  equivalent  to  those 
required  in  Prohibited  Transaction  Class 
Exemption  75-1  (PTE  75-1,  40  FR 
50845,  October  31. 1975),  Part  II. ^ 


Goldman  states  that  because  PTE  75-1 
provides  an  bxemption  only  for  U.S. 
registered  broker-dealers  and  U.S. 
banks,  the  principal  transactions  at 
issue  would  fall  outside  the  scope  of 
relief  provided  by  PTE  75-1.^ 

4.  Goldman  represents  that  like  the 
U.S.  dealer  markets,  international  equity 
and  debt  markets,  including  the  options 
markets,  are  no  less  dependent  on  a 
willingness  of  dealers  to  trade  as 
principals.  Over  the  past  decade.  Plans 
have  increasingly  invested  in  foreign 
equity  and  debt  securities,  including 
debt  secvirities  issued  by  foreign 
governments.  Thus,  Plans  seeking  to 
enter  into  such  investments  may  wish  to 
increase  the  number  of  trading  partners 
available  to  them  by  trading  with  the 
Foreign  Affiliates. 

5.  Under  the  conditions  of  this 
proposed  exemption,  as  in  PTE  75-1, 
Part  n,  the  Foreign  Affiliate  must 
customarily  purchase  and  sell  securities 
for  its  own  account  in  the  ordinary- 
course  of  its  business  as  a  broker-dealer 
or  bank.  The  terms  of  any  principal 
transaction  will  be  at  least  as  favorable 
to  the  Plan  as  those  the  Plan  could 
obtain  in  a  comparable  arms  length 
transaction  with  an  unrelated  party. 
Neither  the  Foreign  Affiliate  nor  an 
affiliate  thereof  will  have  discretionary- 
authority  or  control  with  respect  to  the 
investment  of  the  Plan  assets  involved 
in  the  principal  transaction,  or  render 
investment  advice  (within  the  meaning 
of  29  CFR  2510.3-21(c))  with  respect  to 
those  assets.  In  addition,  the  Foreign 
Affiliate  will  be  a  party  in  interest  or 
disqualified  person  with  respect  to  the 
Plan  assets  involved  in  the  principal 
transaction  solely  by  reason  of  section 
3(14)(B)  of  the  Act  or  section 
4975(e)(2)(B)  of  the  Code  (i.e.,  a  service 
provider  to  the  Plan),  or  by  reason  of  a 
relationship  to  such  a  person  as 
described  in  such  sections. 

6.  Goldman  represents  that  Rule  15a- 
6  of  the  1934  Act  provides  an  exemption 
from  U.S.  registration  requirements  for  a 
foreign  broker-dealer  that  induces  or 
attempts  to  induce  the  purchase  or  sale 
of  any  security  (including  over-the- 
counter  equity  and  debt  options)  by  a 
"U.S.  institutional  investor  '  or  a  "major 
U.S.  institutional  investor,"  provided 
that  the  foreign  broker-dealer,  among 
other  things,  enters  into  these  principal 


'The  Department  notes  that  the  proposed 
principal  transactions  are  subject  to  the  general 
fiducia.y  responsibihty  provisions  of  Part  4  of  Title 
1  of  the  Act.  Section  404(8)  of  the  Act  requires, 
among  other  things,  that  a  fiduciary-  of  a  plan  act 
prudently  and  solely  in  the  interest  of  the  plan  and 


its  participants  and  beneficiaries,  when  making 
investment  decisions  on  behalf  of  the  plan 

■•PTE  75-1.  Part  II.  provides  an  exemption,  under 
certain  conditions,  from  section  406(a)  of  the  ,\ct 
and  section  4975(c)(H(  A)  through  (D)  of  the  Code, 
for  principal  transactions  between  employee  benefit 
plans  and  I'.S  registered  broker-dealers  or  IS 
banks  that  are  parties  in  interest  with  respect  to 
such  plans. 
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transactions  through  a  US  registered 
broker  or  dealer  intermediary. 
The  term  'U.S  institutional 
investor,"'  as  defined  in  Rule  15a- 
6(b)(7),  includes  an  employee  benefit 
plan  within  the  meaning  of  the  Act  if: 

(a)  the  investment  decision  is  made  by 
a  plan  fiduciary,  as  defined  in  .section 
3(21)  of  the  Act.  which  is  either  a  bank, 
savings  and  loan  association,  insurance 
company  or  registered  investment 
adviser,  or 

(b)  the  employee  benefit  plan  has  total 
assets  in  excess  of  $5  million,  or 

(c)  the  employee  benefit  plan  is  a  self- 
directed  plan  with  investment  decisions 
made  solely  by  persons  that  are 

"accredited  investors,"  as  defined  in 
Rule  501  (a)(  1 )  of  Regulation  D  of  the 
Securities  Act  of  1933,  as  amended. 
The  term  "major  U.S.  institutional 
investor,"  as  defined  in  Rule  15a- 
6(b)(4).  includes  a  U.S.  institutional 
investor  that  has  total  assets  in  excess  of 
$100  million.'"'  Goldman  represents  that 
the  intermediation  of  the  U.S.  registered 
broker  or  dealer  imposes  upon  the 
foreign  broker-dealer  the  requirement 
that  the  securities  transaction  be 
effected  in  accordance  with  a  number  of 
U.S.  securities  laws  and  regulations 
applicable  to  U.S.  registered  broker- 
dealers. 

Goldman  represents  that  under  Rule 
15a-6.  a  foreign  broker-dealer  that 
induces  or  attempts  to  induce  the 
purchase  or  sale  of  any  security  by  a 
U.S.  institutional  or  major  U.S. 
institutional  investor  in  accordance 
with  Rule  15a-6  must,  among  other 
things: 

(a)  provide  written  consent  to  service 
of  process  for  any  civil  action  brought 
by  or  proceeding  before  the  SEC  or  a 
self-regulatory  organization; 

(b)  provide  the  SEC  with  any 
information  or  documents  within  its 
possession,  custody  or  control,  any 
testimony  of  foreign  associated  persons, 
and  any  assistance  in  taking  the 
evidence  of  other  persons,  wherever 
located,  that  the  SEC  requests  and  that 
relates  to  transactions  effected  pursuant 
to  the  Rule; 

(c)  rely  on  the  [J.S.  registered  broker 
or  dealer  through  which  the  principal 
transactions  with  the  US  institutiimal 
and  major  U.S.  institutional  investors 
are  effected,  among  other  things,  for: 

(1)  effecting  the  transactions,  other 
than  negotiating  their  terms; 

(2)  issuing  all  required  confirmations 
and  statements; 


(3)  as  between  the  foreign  broker- 
dealer  and  the  U.S.  registered  broker  or 
dealer,  extending  or  arranging  for  the 
extension  of  any  credit  in  connection 
with  the  transactions: 

(4)  maintaining  required  books  and 
records  relating  to  the  transactions, 
including  those  required  by  Rules  17a- 
3  (Records  to  be  Made  by  Certain 
Exchange  Members)  and  1 7a-4  (Records 
to  be  Preserved  by  Certain  Exchange 
Members,  Brokers  and  Dealers)  of  the 
1934  Act;s 

(5)  receiving,  delivering,  and 
safeguarding  funds  and  securities  in 
connection  with  the  transactions  on 
behalf  of  the  U.S.  institutional  investor 
or  major  U.S.  institutional  investor  in 
compliance  with  Rule  15c3-3  (Customer 
Protection — Reserves  and  Custody  of 
Securities)  of  the  1934  Act;  ^  and 

(6)  Participating  in  all  oral 
communications  [e.g..  telephone  calls) 
between  the  foreign  associated  person 
and  the  U.S.  institutional  investor,  other 
than  a  major  U.S.  institutional  investor. 
Under  certain  circumstances,  the  foreign 
associated  person  may  have  direct 
communications  and  contact  with  the 
U.S.  institutional  investor.  (See  April  9, 
1997  No-Action  Letter.) 

Extensions  of  Credit 

7.  Goldman  represents  that  a  normal 
part  of  the  execution  of  securities 
transactions  by  broker-dealers  on  behalf 
of  clients,  including  employee  benefit 
plans,  is  the  extension  of  credit  to 
clients  so  as  to  permit  the  settlement  of 
transactions  in  the  customarv  three-day 
settlement  period  Such  extensions  of 
credit  are  also  customary  in  connection 
with  the  writing  of  option  contracts. 

Goldman  requests  that  the  proposed 
exemption  include  relief  for  extensions 
of  credit  to  the  Plans  by  the  Foreign 
Affiliates  in  the  ordinar\'  course  of  their 
purchases  or  sales  of  securities, 
regardless  of  whether  they  are  effected 
on  an  agency  or  a  principal  basis,  or  in 
connection  with  the  writing  of  options 
contracts.  In  this  regard,  an  exemption 
for  such  extensions  of  credit  is  provided 
under  PTE  75-1.  Part  V,  onlv  for 


■>  Nni..  lh<it  thp  r.uttt((iirifM  ul  r<nljlif>s  that  i(u,ilit\ 
Hs"niMi<irl    .S  instilulliiiial  iini.»l(irs  ■  hiis  Imjih) 
'■xp.iiiil.'il  hv  nn  SEC  Nn  Ai  lion  Inter   .S....  \„- 
A(  tloll  l.Mtt.T  1SS11>-||  Ici  ClfrifV.  (;olIlit.li    .SI.M-n  f, 
H.iimltiin  1.11  April  'l.  I'l«)7  (ihf  April  >(    l<|i)7  Nd 
AlIiiiii  l.i'll.'rl 


■  ( ."I'triiiiii  ri'prpsfnls  ih.it  ,ill  siu  ti  ri'tjuirfrncnls 
n-ldtiin;  111  r>.i  i>ril-ki.i'pin>(   if  priiu  ip<il  Irnnsai  lions 
woiilil  l)f  iipplii  dlilc  ill  r">«.pfi  I  1 1|  rtns  hiri'ign 
Affiliali'  in  rt  IriinsHc  linn  Ihrtt  imhiUI  be  covered  by 
itiis  proposed  I'xeniplion 

I  mler  i  iTlaiii  (in  uinsliiiu  i-s  (lfs(  ritiHil  in  ihi- 
April  M.  1W7  \o-.A(:lioii  U-tter  if  n    <  I.MrHnic  anil 
sflllcmenl  transac  lions).  Ihere  niav  Ix-  dirw  I 
Iransfi-rs  of  fiinils  .)ncl  s»»<  iinlii-s  tx.tivi.fn  a  Plan  and 
a  Kori'mii  .Affiliate  Pleav  nole  thai  in  su(  h 
situatiniis  las  111  the  other  situations  unered  by 
Rule  1  ^.a-ti),  the  1    S   broker-dealer  wdl  not  be 
ac  IMIK  as  a  priiu  ipal  with  respei  t  lo  an\  diilies  it 
IS  reiiiiired  to  iindenake  pursuant  to  Rule  15a-6 


transactions  between  plans  and  U.S. 
registered  brokers  or  dealers." 

8.  Under  the  conditions  of  this 
proposed  exemption,  as  in  PTE  75-1, 
Part  V,  the  Foreign  Affiliate  may  not  be 
a  fiduciar\'  with  respect  to  the  Plan 
assets  involved  in  the  transaction. 
However,  an  exception  to  such 
condition  would  be  provided  herein,  as 
in  PTE  75-1,  if  no  interest  or  other 
consideration  is  received  by  the  Foreign 
Affiliate  or  an  affiliate  thereof,  in 
connection  with  any  such  extension  of 
credit.  In  addition,  the  extension  of 
credit  must  be  lawful  under  the  1934 
Act  and  any  rules  or  regulations 
thereunder,  if  the  1934  Act  rules  or 
regulations  were  applicable.  If  the  1934 
Act  would  not  be  applicable,  the 
extension  of  credit  must  still  be  lawful 
under  applicable  foreign  law.  in  the 
country  where  the  particular  Foreign 
Affiliate  is  domiciled. 

Securities  Lending 

9.  The  Foreign  Affiliates,  acting  as 
principals,  actively  engage  in  the 
borrowing  and  lending  of  securities, 
typically  foreign  securities,  from  various 
institutional  investors,  including 
employee  benefit  plans. 

Goldman  requests  an  exemption  for 
securities  lending  transactions  between 
the  Foreign  Affiliates  and  the  Plans 
under  terms  and  conditions  equivalent 
to  those  required  in  PTE  81-6  (see 
Footnote  2).  Because  PTE  81-6  provides 
an  exemption  only  for  U.S.  registered 
broker-dealers  and  U.S.  banks,  the 
securities  lending  transactions  at  issue 
would  fall  outside  the  scope  of  relief 
provided  by  PTE  81-6. 

10.  The  Foreign  Affiliates  utilize 
borrowed  securities  either  to  satisfy' 
their  own  trading  requirements  or  to  re- 
lend  to  other  broker-dealers  and  entities 
which  need  a  particular  security  for  a 
certain  period  of  time.  As  described  in 
the  Federal  Reserve  Board"s  Regulation 
T.  borrowed  securities  are  often  used  to 
meet  delivery-  obligations  in  the  case  of 
short  sales  or  the  failure  to  receive 
securities  that  a  broker-dealer  is 
required  to  deliver.  Goldman  represents 
that  foreign  broker-dealers  are  those 
broker-dealers  most  likely  to  seek  to 
borrow  foreign  securities.  Thus,  the 
requested  exemption  will  increase  the 
lending  demand  for  such  securities, 
providing  the  Plans  with  increased 
securities  lending  opportunities,  which 
will  earn  such  Plans  additional  rates  of 


"  t'TE  75-1.  Part  V,  provides  an  exemption,  under 
certain  ronditions.  from  s<>ction  40fi  of  the  .A(  t  and 
•action  4975(t)(l)  of  the  Code,  for  extensions  of 
ovdit.  in  connection  with  the  purchase  or  sale  of 
se<  urilies.  bftween  employee  beneni  plans  and  U.S. 
rt^gislered  brokers  or  dealers  that  are  parlies  in 
interest  with  respect  to  such  plans. 


return  on  the  borrowed  securities  (as 
discussed  below). 

11.  An  institutional  investor,  such  as 
a  pension  fund,  lends  securities  in  its 
portfolio  to  a  broker-dealer  or  bank  in 
order  to  earn  a  fee  while  continuing  to 
enjoy  the  benefits  of  owning  the 
securities,  {e.g..  from  the  receipt  of  any 
interest,  dividends,  or  other 
distributions  due  on  those  securities 
and  from  any  appreciation  in  the  value 
of  the  securities).  The  lender  generally 
requires  that  the  securities  loan  be  fully 
collateralized,  and  the  collateral  usually 
is  in  the  form  of  cash,  irrevocable  bank 
letters  of  credit,  or  high  quality  liquid 
securities,  such  as  U.S.  Government  or 
Federal  Agency  obligations. 

12.  With  respect  to  the  subject 
securities  lending  transactions,  neither 
the  Foreign  Affiliate  nor  an  affiliate  of 
the  Foreign  Affiliate  will  have 
discretionary  authority  or  control  with 
respect  to  the  investment  of  the  Plan 
assets  involved  in  the  transaction,  or 
render  investment  advice  (within  the 
meaning  of  29  CFR  2510.3-21(c))  with 
respect  to  those  assets. 

13.  By  the  close  of  business  on  the 
day  the  loaned  securities  are  delivered, 
the  Plan  will  receive  from  the  Foreign 
Affiliate  (by  physical  delivery,  book 
entry  in  a  securities  depository,  wire 
transfer,  or  similar  means)  collateral 
consisting  of  cash,  securities  issued  or 
guaranteed  by  the  U.S.  Government  or 
its  agencies  or  instrumentalities, 
irrevocable  U.S.  bank  letters  of  credit 
issued  by  persons  other  than  the  Foreign 
Affiliate  or  an  affiliate  of  the  Foreign 
Affiliate,  or  any  combination  thereof. 
All  collateral  will  be  in  U.S.  dollars,  or 
dollar-denominated  securities  or  bank 
letters  of  credit,  and  will  be  held  in  the 
United  States.  The  collateral  will  have, 
as  of  the  close  of  business  on  the 
business  day  preceding  the  day  it  is 
posted  by  the  Foreign  Affiliate,  a  market 
value  equal  to  at  least  100  percent  of  the 
then  market  value  of  the  loaned 
securities  (or.  in  the  case  of  letters  of 
credit,  a  stated  amount  equal  to  same). 

14.  The  loan  will  be  made  pursuant  to 
a  written  Loan  Agreement,  which  may 
be  in  the  form  of  a  master  agreement 
covering  a  series  of  securities  lending 
transactions  between  the  Plan  and  the 
Foreign  Affiliate.  The  terms  of  the  Loan 
Agreement  will  be  at  least  as  favorable 
to  the  Plan  as  those  the  Plan  could 
obtain  in  a  comparable  arm's  length 
transaction  with  an  unrelated  party.  The 
Loan  Agreement  will  also  contain  a 
requirement  that  the  Foreign  Affiliate 
pay  all  transfer  fees  and  transfer  taxes 
relating  to  the  securities  loans. 

15.  In  return  for  lending  securities, 
the  Plan  will  either  (a)  receive  a 
reasonable  fee,  which  is  related  to  the 


value  of  the  borrowed  securities  and  the 
duration  of  the  loan,  or  (b)  have  the 
opportunity  to  derive  compensation 
through  the  investment  of  cash 
collateral.  In  the  latter  case,  the  Plan 
may  pay  a  loan  rebate  or  similar  fee  to 
the  Foreign  Affiliate,  if  such  fee  is  not 
greater  than  what  the  Plan  would  pay  in 
a  comparable  arm's  length  transaction 
with  an  unrelated  party. 

Earnings  generated  by  non-cash 
collateral  will  be  returned  to  the  Foreign 
Affiliate.  The  Plan  will  be  entitled  to  at 
least  the  equivalent  of  all  distributions 
on  the  borrowed  securities  made  during 
the  term  of  the  loan.  Such  distributions 
will  include  cash  dividends,  interest 
payments,  shares  of  stock  as  a  result  of 
stock  splits,  and  rights  to  purchase 
additional  securities,  that  the  Plan 
would  have  received  (net  of  any 
applicable  tax  withholdings)  had  it 
remained  the  record  owner  of  such 
securities. 

16.  If  the  market  value  of  the 
collateral  as  of  the  close  of  trading  on  a 
business  day  falls  below  100  percent  of 
the  market  value  of  the  borrowed 
securities  as  of  the  close  of  trading  on 
that  day,  the  Foreign  Affiliate  will 
deliver  additional  collateral,  by  the 
close  of  business  on  the  following 
business  day,  to  bring  the  level  of  the 
collateral  back  to  at  least  100  percent. 
However,  if  the  market  value  of  the 
collateral  exceeds  100  percent  of  the 
market  value  of  the  borrowed  securities, 
the  Foreign  Affiliate  may  require  the 
Plan  to  return  part  of  the  collateral  to 
reduce  the  level  of  the  collateral  to  100 
percent. 

17.  Before  entering  into  a  Loan 
Agreement,  the  Foreign  Affiliate  will 
furnish  to  the  independent  Plan 
fiduciary  (a)  the  most  recent  available 
audited  statement  of  the  Foreign 
Affiliate's  financial  condition,  (b)  the 
most  recent  available  unaudited 
statement  of  its  financial  condition  (if 
more  recent  than  the  audited  statement), 
and  (c)  a  representation  that,  at  the  time 
the  loan  is  negotiated,  there  has  been  no 
material  adverse  change  in  its  financial 
condition  that  has  not  been  disclosed 
since  the  date  of  the  most  recent 
financial  statement  furnished  to  the 
independent  Plan  fiduciary.  Such 
representation  may  be  made  by  the 
Foreign  Affiliate's  agreeing  that  each 
loan  of  securities  shall  constitute  a 
representation  that  there  has  been  no 
such  material  adverse  change. 

18.  The  Loan  Agreement  and/or  any 
securities  loan  outstanding  may  be 
terminated  by  the  Plan  at  any  time, 
whereupon  the  Foreign  Affiliate  will 
deliver  certificates  for  securities 
identical  to  the  borrowed  securities  (or 
the  equivalent  thereof  in  the  event  of 


reorganization,  recapitalization,  or 
merger  of  the  issuer  of  the  borrowed 
securities)  to  the  Plan  within  (a)  the 
customary'  deliver\'  period  for  such 
securities,  (b)  five  business  days,  or  (c) 
the  time  negotiated  for  such  deliven.  by 
the  Plan  and  the  Foreign  Affiliate, 
whichever  is  least,  or,  alternatively, 
such  period  as  permitted  by  PTE  81-6. 
as  it  may  be  amended  or  superseded.  In 
the  event  that  the  Foreign  Affiliate  fails 
to  return  the  securities,  or  the 
equivalent  thereof,  within  the 
designated  time,  the  Plan  will  have 
certain  rights  under  the  Loan  Agreement 
to  realize  upon  the  collateral.  The  Plan 
may  purchase  securities  identical  to  the 
borrowed  securities,  or  the  equivalent 
thereof,  and  may  apply  the  collateral  to 
the  payment  of  the  purchase  price,  any 
other  obligations  of  the  Foreign  Affiliate 
under  the  Loan  Agreement,  and  any 
expenses  associated  with  replacing  the 
borrowed  securities.  The  Foreign 
Affiliate  is  obligated  to  pay  to  the  Plan 
the  amount  of  any  remaining  obligations 
and  expenses  not  covered  by  the 
collateral  (the  value  of  which  shall  be 
determined  as  of  the  date  the  borrowed 
securities  should  have  been  returned  to 
the  Plan),  plus  interest  at  a  reasonable 
rate  as  determined  in  accordance  with 
an  independent  market  source.  If 
replacement  securities  are  not  available, 
the  Foreign  Affiliate  will  pay  the  Plan 
an  amount  equal  to  (a)  the  value  of  the 
securities  as  of  the  date  such  securities 
should  have  been  returned  to  the  Plan, 
plus  (b)  all  the  accrued  financial 
benefits  derived  from  the  beneficial 
ownership  of  such  borrowed  securities 
as  of  such  date,  plus  (c)  interest  at  a 
reasonable  rate  determined  in 
accordance  with  an  independent  market 
source  from  such  date  to  the  date  of 
payment.  The  amounts  paid  shall  be 
reduced  by  the  amount  or  value  of  the 
collateral  determined  as  of  the  date  the 
borrowed  securities  should  have  been 
returned  to  the  Plan.  Notwithstanding 
the  foregoing,  the  Foreign  Affiliate  may, 
in  the  event  it  fails  to  return  borrowed 
securities  as  described  above,  replace 
non-cash  collateral  with  an  amount  of 
cash  not  less  than  the  then  current 
market  value  of  the  collateral,  provided 
that  such  replacement  is  approved  by 
the  independent  Plan  fiduciar\-. 

19.  The  independent  Plan  fiduciar\- 
will  maintain  the  situs  of  the  Loan 
Agreement  in  accordance  with  the 
indicia  of  ownership  requirements 
under  section  404(b)  of  the  Act  **  and  the 


«  Section  404(b|  of  the  -Act  stales  that  no  fiducian 
may  maintain  the  indicia  of  ownership  of  any  assets 
of  a  plan  outside  the  jurisdiction  of  the  district 
courts  of  the  United  States,  except  as  aulho.nzed  by 
regulation  b\'  the  Secretary  of  Labor 
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re^ulation.s  priiinuigatf'd  under  29  CFK 
255().404(h)-l 

1!0   In  suiiiniarv.  the  applicant 
repn'sents  that  the  suhjfcl  transactions 
will  satisfy  the  statutory  i:rit»!ria  for  an 
exemption  under  section  40H(a)  of  the 
Act  for  the  following;  reasons: 

(a)  With  respect  to  the  principal 
transactions  effected  hy  the  KoreijJii 
Affiliates,  the  proposed  exemption  will 
enable  the  Plans  to  realize  the  same 
benefits  of  efficiency  and  convenience 
which  such  Plans  could  derive  from 
principal  transactions  with  US. 
registered  broker-dealers  or  U.S.  banks, 
pursuant  to  PTE  75-1.  Part  II; 

(b)  With  respect  to  extensions  of 
credit  in  connection  with  purchases  or 
sales  of  securities,  the  proposed     • 
exemption  will  enable  the  Foreign 
Affiliates  and  the  Plans  to  extend  credit 
in  the  ordinary  course  of  the  Foreign 
Affiliate's  business  to  effect  agencv  or 
principal  transactions  within  the 
customary  three-day  settlement  period, 
or  in  connection  with  the  writing  of 
option  c:ontracts,  for  tran.sactions 
between  plans  and  U.S.  registered 
brokers  or  dealers,  pursuant  to  PTE  75- 
1.  Part  V; 

(c)  With  respect  to  securities  lending 
transactions  effected  by  the  Foreign 
Affiliates,  the  proposed  exemption  will 
enable  the  Plans  to  realize  a  low-risk 
return  on  securities  that  otherwise 
would  remain  idle,  as  in  securities 
lending  transactions  between  plans  and 
I'.S   registered  broker-dealers  or  U.S. 
banks,  pursuant  to  PTE  81-b;  and 

(d)  Tne  proposed  exemption  will 
provide  the  Plans  with  virtually  the 
same  protections  as  those  provided  by 
PTE  75-1  and  PTE  81 -«. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms 
Karin  Weng  of  the  Department, 
telephone  (202)  214-HH81.  (This  is  not 
a  toll-frw!  number  ) 

Washington  County  Hospital 
Association  Employees'  Cash  Balance 
Plan  (the  Plan),  Located  in  Hagerstown, 
Maryland: 

|.-\ppli(ation  Nu  D-10H:I9| 
Prnposfd  Exfmption 

The  Departmi^nl  is  (  onsidering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975((:)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  part  2570.  subpart  B  (55 
FR  ?28;»fi.  32847.  August  10.  1990)   If 
the  exemption  is  granted,  the 
restrictions  of  si'(  tions  4(Mi{<)).  40»)(b)(l) 
and  (b)(2)  of  the  .Act  and  the  sanctions 
resulting  from  tht-  application  of  section 
4975  of  the  Code,  bv  reason  of  section 
4975(c)(  1 )( A)  through  (E)  of  th<'  ( iode. 
shall  not  apply  to  the  past  contribution 


by  Washington  r;ounty  Hospital 
Association  (the  Hospital)  to  the  Plan  of 
certain  publicly-traded  securities  (the 
Se<:urities).  provided:  (a)  the 
contribution  was  a  one-time  transaction; 
(b)  the  .Securities  were  valued  at  their 
fair  market  value  as  of  the  date  of  the 
contribution,  as  determined  by  an 
independent  broker;  (c)  no  commissions 
were  paid  in  connection  with  the 
transaction,  and  (d)  the  Securities 
represented  less  than  5%  of  the  assets 
of  the  Plan  at  the  time  of  the 
contribution. 

Effective  Date:  If  the  proposed 
exemption  is  granted,  the  exemption 
will  be  effective  June  18,  1998. 

Summary  nf  Farts  and  Representations 

1   The  Hospital  is  a  tax-exempt 
hospital  described  in  section  501(c)(3) 
of  the  Code.  The  Plan,  which  is 
established  and  maintained  by  the 
Hospital,  is  a  defined  benefit  plan  that 
currently  has  1,951  participants  and  had 
assets  of  $27,896,007  as  of  July  31.  1999. 
The  Plan's  assets  are  held  by 
Hagerstown  Trust  Company,  a  Maryland 
Banking  Corporation,  as  custodian. 

2.  Marshfield  Associates  (Marshfield) 
is  one  of  four  investment  managers  that 
invest  assets  of  the  Plan.  Marshfield  also 
manages  a  fund  known  as  the 
Washington  County  Hospital  Pension 
Restricted  Fund  (the  Fund).  The  Fund  is 
a  non-trusteed,  non-qualified  corporate 
internal  fund  of  the  Hospital  and  was 
established  by  the  Hospitals  Board  of 
Trustees  for  the  purpose  of  holding 
future  contributions  to  the  Plan.  The 
assets  in  both  the  Plan  and  the  Fund 
that  are  managed  by  Marshfield  are 
subject  to  the  same  investment 
guidelines  and  principles.  The  applicant 
represents  that  at  no  time  have  any 
assets  of  the  Fund  been  applied  by  the 
Hospital  for  any  purpose  other  than 
funding  ERISA-qualified  pension 
benefits  for  the  Hospitals  employees. 
Marshfield  represents  that  the  fees  it 
collected  from  the  accounts  it  manages 
for  the  Hospital  for  the  second  quarter 
of  1998  through  the  second  quarter  of 
2000  represent,  in  the  aggregate,  less 
than  one  percent  of  the  total  fee 
revenues  collected  by  Marshfield  for 
that  same  period. 

3  On  )une  9,  1998.  the  Hospital  sent 
a  letter  to  Marshfield  dire<:ting  them  to 
transfer  .S82 1.087  from  the  Fund's 
a(:c:ount  to  the  Plan's  account.  The 
Hr)spital  had  requested  the  transfer  in 
order  to  satisfy-  its  rf»quired  minimum 
funding  contribution  to  the  Plan  for  the 
fiscal  year  ending  )une  30.  1998. 
Accordingly,  on  )une  18.  1998. 
Marshfield  transferred  Set  urities  valued 
at  approximately  $745,100  from  the 
Fund  to  the  Plan,  and  on  )une  23.  1998, 


transferred  S75.987  of  cash  from  the 
Fund  to  the  Plan.  The  total  value  of 
assets  transferred  to  the  Plan  was 
$821,087.  The  Securities  consisted  of 
fixed  income  securities,  e.g..  corporate 
bonds  and  notes,  valued  as  of  lune  18. 
1998  at  approximately  $328,000.  and 
publicly-traded  equity  securities  valued 
as  of  (une  18,  1998  at  approximately 
$417,100.  The  Securities  represent  less 
than  3%  of  the  total  assets  of  the  Plan. 

4.  The  Securities  consisted  of  a 
BankAmerica  Corporate  Subordinated 
Note,  paying  interest  at  9.20%.  due  May 
15,  2003.  with  a  market  value  of 
$112,740,  as  of  June  18,  1998;  a 
Honeywell,  Inc.  Bond  paying  8.625%, 
due  April  15.  2006,  with  a  market  value 
of  $115. 100,  as  of  June  18,  1998;  and 
MCI  Communications  Corporation 
Notes,  paying  6.25%.  due  March  23, 
1999,  with  a  market  value  of  $100,160, 
as  of  June  18,  1998.  In  addition,  the 
Securities  included  1,200  shares  of 
Gannett,  Inc.,  valued  at  $79,725,  as  of 
June  18,  1998;  4,000  shares  of  Pepsico. 
Inc..  valued  at  $167,500.  as  of  June  18. 
1998;  and  3,600  shares  of  Student  Loan 
Corporation,  valued  at  $169,875,  as  of 
June  18,  1998.  For  purposes  of 
ascertaining  the  values  of  the  Securities 
on  June  18,  1998,  Marshfield  represents 
that  Susan  Neuwirth,  its  assistant 
portfolio  manager  for  the  Hospital 
accounts,  consulted  Bloomberg,  L.P..  an 
independent  pricing  service. 

5.  Ms.  Elise  Hoffman  (Ms.  Hoffman), 
a  Principal  of  Marshfield,  has 
represented  that  the  Hospital  contacted 
Marshfield  on  June  9,  1998.  to  make  the 
transfer  from  the  Fund  to  the  Plan.  Ms. 
Hoffman  represents  that  she  consulted 
with  Mr.  Steven  Barnhart,  an  Executive 
of  the  Hospital,  in  order  to  determine 
whether  the  Hospital  had  a  preference 
as  to  whether  cash  or  securities  should 
be  transferred.  Mr.  Barnhart  informed 
Ms.  Hoffman  that  the  Hospital  was 
indifferent  as  to  which  was  transferred 
to  satisfy'  the  contribution  amount.  Ms. 
Hoffman  represents  that  it  was 
Marshfield 's  view  that  transferring  the 
Securities  would  be  financially  better 
for  the  Plan  than  first  converting  them 
into  cash.  Each  of  the  equity  and  debt 
instruments  had  been  identified  by 
Marshfield  s  research  department  as 
high  quality  holdings  with  potential  for 
future  appre<;iation  and/or  attractive 
long-term  returns.  But  for  the  need  to 
transfer  assets  out  of  the  Fund, 
Marshfield  would  have  continued  to 
hold  the  Securities  in  the  Fund  as  of  the 
date  of  the  transfer.  In  addition, 
transferring  the  Securities  rather  than 
the  cash  proceeds  of  any  sale  of  such 
Securities  would  provide  the  Plan  with 
immediate  investment  in  the  financial 
markets  and  result  in  savings  in 


transaction  costs  associated  with  a 
reacquisition  of  the  same  or  equivalent 
securities.  Thus,  Ms.  Hoffman 
represents  that  Marshfield  believed  it 
would  be  a  prudent  course  for  the  Plan 
to  receive  the  Securities  from  the  Fund 
directly  and  to  continue  to  hold  them. 

6.  PricewaterhouseCoopers  LLP 
(PWC)  in  Baltimore,  Maryland, 
represents  that  PWC  is  the  certified 
public  accounting  firm  for  the  Plan.  Mr. 
William  L.  Stulginsky,  a  Partner  with 
PWC,  represents  that  in  the  process  of 
preparing  the  Plan's  audit  for  1998,  it 
came  to  PWC's  attention  that  the 
Employer  had  contributed  the  Securities 
to  the  Plan.  PWC  informed  the  Hospital 
that  an  in-kind  contribution  of  the 
Securities  to  the  Plan  would  constitute 
a  prohibited  transaction.  The  Hospital 
had  believed,  based  upon  conversations 
with  Marshfield  as  described  in  rep.  5. 
above,  that  the  transfer  of  the  Securities 
to  the  Plan  was  permitted.  To  resolve 
this  apparent  contradiction,  the  Hospital 
contacted  its  attorneys.  Venable.  Baetjer 
and  Howard.  LLP  (Venable).  Venable 
reviewed  the  transaction  and  informed 
the  Hospital  that  the  contribution 
constituted  a  prohibited  transaction 
under  section  406  of  the  Act.^o  The 
Hospital  thereupon  established 
procedures  to  prevent  future  in-kind 
contributions  to  the  Plan,  and  Venable 
followed  up  with  the  Hospital  in 
resolving  this  issue  by  filing  a  request 
for  the  exemption  proposed  herein. 

7.  In  summary,  the  applicant 
represents  that  the  subject  transaction 
satisfied  the  criteria  contained  in 
section  408(a)  of  the  Act  because:  (a) 
The  contribution  was  a  one-time 
transaction;  (b)  no  commissions  were 
paid  by  the  Plan  in  connection  with  the 
transfer  of  the  Securities;  (c)  the  Plan's 
independent  investment  manager. 
Marshfield,  determined  that  the 
transaction  was  appropriate  for  and  in 
the  best  interests  of  the  Plan;  (d) 
Marshfield  consulted  Bloomberg.  L.P., 
an  independent  pricing  service  for 
purposes  of  ascertaining  the  values  of 
the  Securities  on  Jime  18,  1998,  the  date 
of  transaction;  and  (e)  when  the 
prohibited  transaction  was  discovered 
by  the  Plan's  independent  C.P.A.  firm, 
the  applicant  requested  the  exemption 
proposed  herein. 

FOR  FURTHER  INFORMAHON  CONTACT:  Gary 
H.  Lefkowitz  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 


General  Information 


NATIONAL  COUNCIL  ON  DISABILITY 


'"The  DRpartmeiit  directs  interested  persons  to 
ERISA  Aiivisor>'  Opinion  81-69A  (dated  |uly  28. 
1981)  for  the  principle  that  contributions  in-kind 
that  reheve  an  employer  of  an  obligation  to  make 
cash  (  onlributions  to  a  plan  are  prohibited 
exchanges  (unless  otherwise  exempt) 


The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  of  the  Act  and/or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which,  among  other  things, 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(b)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  Before  an  exemption  may  be 
granted  under  section  408(a)  of  the  Act 
and/or  section  4975(c)(2)  of  the  Code, 
the  Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries,  and 
protective  of  the  rights  of  participants 
£uid  beneficiaries  of  the  plan; 

(3)  The  proposed  exemptions,  if 
granted,  will  be  supplemental  to.  and 
not  in  derogation  of  any  other 
provisions  of  the  Act  and/or  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction;  and 

(4)  The  proposed  exemptions,  if 
granted,  will  be  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  are  true  and  complete,  and 
that  each  application  accurately 
describes  all  material  terms  of  the 
transaction  which  is  the  subject  of  the 
exemption. 

Signed  at  Washington,  DC.  this  7th  day  of 
lune.  2000. 
Ivan  Strasfeld, 

Director  of  Exemption  Determinations. 
Pension  and  Welfare  Benefits  Administration. 
U.S.  Department  of  Labor. 
|KR  Doc.  00-14808  Filed  6-12-00;  8:45  am] 

BILUNG  CODE  4S10-29-P 


International  Watch  Advisory 
Committee;  Notice  of  Meeting 

AGENCY:  National  Council  on  Disability 
(NCD). 

SUMMARY:  This  notice  sets  forth  the 
schedule  of  the  forthcoming  meeting/ 
conference  call  for  NCD's  advisory' 
committee — International  Watch.  Notice 
of  this  meeting  is  required  under 
Section  10(a)(l)(2)  of  the  Federal 
Advisory  Conunittee  Act  (Pub.  L.  92- 
463). 

INTERNATIONAL  WATCH:  The  purpose  of 
NCD's  International  Watch  is  to  share 
information  on  international  disability 
issuers  and  to  advise  NCD's  Foreign 
Policy  Team  on  developing  policy 
proposals  that  will  advocate  for  a 
foreign  policy  that  is  consistent  with  the 
values  and  goals  of  the  Americans  with 
Disabilities  Act. 
DATES:  June  23.  2000,  11  a.m.  EDT. 

For  International  Watch  Information. 
Contact:  Kathleen  A.  Blank,  Attorney/ 
Program  Specialist,  National  Council  on 
Disability,  1331  F  Street  NW,  Suite 
1050,  Washington,  D.C.  20004;  202- 
272-2004  (Voice),  202-272-2074  (TTY), 
202-272-2022  (Fax),  kblank@ncd.gov 

(e-mail). 

Agency  Mission:  The  National  Council 
on  Disability  is  an  independent  federal 
agency  composed  of  15  members 
appointed  by  the  President  of  the 
United  States  and  confirmed  by  the  U.S. 
Senate.  Its  overall  purpose  is  to  promote 
policies,  programs,  practices,  and 
procedures  that  guarantee  equal 
opportunity  for  all  people  with 
disabilities,  regardless  of  the  nature  or 
severity  of  the  disability;  and  to 
empower  people  with  disabilities  to 
achieve  economic  self-sufficiency, 
independent  living,  and  inclusion  and 
integration  into  all  aspects  of  society. 

This  conunittee  is  necessary-  to 
provide  advice  and  recommendations  to 
NCD  on  international  disability  issues. 

We  currently  have  balanced 
membership  representing  a  variety  of 
disabling  conditions  from  across  the 
United  States. 

Open  Meeting/Conference  Call:  This 
advisory'  committee  meeting/conference 
call  of  the  National  Coimcil  on 
Disability  will  be  open  to  the  public. 
However,  due  to  fiscal  constraints  and 
staff  limitations,  a  limited  number  of 
additional  lines  will  be  available. 
Individuals  can  also  participate  in  the 
conference  call  at  the  NCD  office.  Those 
interested  in  joining  this  conference  call 
should  contact  the  appropriate  staff 
member  listed  above.  Records  will  be 
kept  of  all  International  Watch 
meetings/conference  calls  and  will  be 
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available  after  the  meeting  for  public 
inspection  at  the  National  Council  on 
Disability 

Signml  in  VVHshingtim,  DC.  on  June  7. 
21)01) 

Ethml  D.  Brim*. 

Fxt^iitivf  Oirci  Uir 

IKK  !)<><    (X)-14H.i'S  Kilrtd  fi-12-OO:  8:45  ami 

MLUNQ  cotx  aaao-MA-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

National  Endowmant  for  ttw  Arta; 
ComMnad  Arta  Adviaory  Panal. 

Pursuant  to  Swrtion  10(a)(2)  of  the 
Federal  Advisorv'  Committee  Act  (Puh 
L.  92—463),  as  amended,  notice  is  hereby 
given  that  four  meetings  of  the 
Combined  Arts  Advisor\'  Panel  to  the 
National  Council  on  the  Arts  will  b*? 
held  at  the  Nancy  Hanks  Center,  1100 
Pennsylvania  Avenue,  NW,  Washington. 
DC.  20506  as  follows: 

Visual  Arts  Sectinn  [CrpativiH-  fr 
Organizational  Capacity  catgones) — 
July  10-13.  2000.  Room  716.  A  portion 
of  this  meeting,  from  2  p.m.  to  3  p.m. 
on  July  12th,  will  be  open  to  the  public 
for  policy  discussion.  The  remaining 
portions  of  this  meeting,  from  9  a.m.  to 
7  p.m.  on  July  10th,  from  9  a.m.  to  6 
p.m.  on  July  1 1th,  from  9  a.m.  to  2  p.m. 
and  3  p.m.  to  6  p.m.  on  July  12th,  and 
from  9  a.m.  to  5  p.m.  on  July  13th  will 
be  closed. 

Literature  section  (Creativity  fr 
Organizational  Capacity  categories) — 
July  17-19,  2000,  in  Room  708.  A 
portion  of  this  meeting,  from  1 1  a.m.  to 
1  p.m.  on  July  19th.  will  be  open  to  the 
public  for  discussion  of  policy, 
guidelines,  and  needs  of  the  field.  The 
remaining  portions  of  this  meeting,  from 
9  a.m.  Jo  7  p.m.  on  July  17th  and  18th 
and  from  9  a.m.  to  11  a.m.  and  1  p.m. 
to  5  p.m.  on  July  19th  will  be  closed. 

Music  section  A  (Creativitv  fr 
Organizational  Capacity  categories) — 
July  17-20.  2000  in  room  716.  A  portion 
of  this  meeting,  from  10  a.m.  to  12  p.m 
on  July  20th,  will  be  open  to  the  public 
for  discussion  of  field  needs,  leadership 
initiatives,  and  guidelines.  The 
remaining  portions  nf  this  meeting,  from 
9  a.m.  to  5  p  m   on  July  1  7fh  through 
19th  and  from  9  ,i.m  to  10  a  in  on  July 
20th.  will  be  closed. 

Music  section  B  (Creativity 
category)— July  31-August  3.  2000  in 
Room  71h   A  portion  of  this  meeting, 
from  4  p  m  to  .=1:30  p  m  on  August  2nd, 
will  be  open  to  the  public  for  disiussion 
of  field  needs,  leadership  initiatives, 
and  guidelines.  The  remaining  portions 
of  this  meeting,  from  9  a.m.  to  5  p.m.  on 


July  31st  and  August  1st,  from  9  a.m.  to 
4  p.m  on  August  2nd.  and  fix)m  9  a.m. 
to  12  p.m.  on  August  3,  will  be  closed. 

The  closed  portions  of  these  meetings 
are  for  the  puipose  of  Panel  review, 
discussion,  evaluation,  and 
recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  of  the  Arts  and  the 
Humanities  Act  of  1965.  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of  May 
12,  2000,  these  sessions  will  be  closed 
to  the  public  pursuant  to  (c)(4)(6)  and 
(9)(B)  of  section  552b  of  Title  5,  United 
.States  Code 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and,  if 
time  allows,  may  be  permitted  to 
participate  in  the  panel's  discussions  at 
the  discretion  of  the  panel  chairman  and 
with  the  approval  of  the  full-time 
Federal  employee  in  attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  AccessAbility,  National 
Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW.  Washington. 
IX:  20506.  202/682-5532,  TDY-TDD 
202/682-5496,  at  least  seven  (7)  days 
prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Kathy  Plowitz-Worden.  Office  of 
Guidelines  &  Panel  Operations.  National 
Endowment  for  the  Arts.  Washington. 
DC  20506.  or  call  202/682-5691. 

Dated   June  7.  2000. 
Kathy  Plowitz-Worden. 
Panel  Coordinator,  Panel  Operations. 
Salional  Endowment  for  the  Arts 
IKK  U(>(    0O-14H2.S  Filed  &-12-00:  8:45  ami 
BILUNO  COOC  7S37-01-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

National  Endowmant  for  the  Arts; 
Fellowshipa  Adviaory  Panel 

Pursuant  to  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463),  as  amended,  notice  is 
hereby  given  that  a  meeting  of  the 
Fellowship  Advisory  Panel,  Music 
Section  (American  Jazz  Masters 
category)  to  the  National  Council  on  the 
Arts  will  be  held  on  June  20,  2000.  The 
panel  will  meet  by  teleconference  from 
12  p.m   to  2  p  m   in  Room  703  at  the 
Nancy  Hanks  Center,  1 100  Pennsylvania 
Avenue,  NW  .  Washington,  DC,  20506 

This  meeting  is  for  the  purpose  of 
Panel  review,  discussion,  evaluation, 
and  recommendations  on  financial 


assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965.  as  amended, 
including  information  given  in 
confidence  to  the  agency.  In  accordance 
with  the  determination  of  the  Chairman 
of  May  12,  2000.  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsection  (c)(4),  (6)  and  (9)(B)  of 
section  552b  of  Title  5,  United  States 
Code. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Kathy  Plowitz-Worden,  Office  of 
Guidelines  &  Panel  Operations.  National 
Endowment  for  the  Arts.  Washington. 
DC.  20506,  or  call  202/682-5691. 

Dated:  June  8.  2000 
Kathy  Plowitz-Worden, 

Panel  Coordinator.  Panel  Operations. 
Sational  Endowment  for  the  Arts 
|FR  Dot    00-14935  Filed  6-12-00;  8:45  amj 
WLLINQ  COOC  7S37-01-H 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  72-22-4SFSI:  ASLBP  No.  97- 
732-02-ISFSI] 

Privata  Fual  Storage,  LLC. 
(Indapandant  Spent  Fual  Storage 
Inatallation);  Notlca  (Raviaad  Notice  of 
Hearing  and  of  Opportunity  To  Make 
Oral  or  Written  LImltad  Appearance 
Statamanta) 

June  7.  2000 

The  Atomic  Safety  and  Licensing 
Board  hereby  provides  a  revised  notice 
that  it  will  convene  an  evidentiary 
hearing  to  receive  testimony  and 
exhibits  and  allow  the  cross- 
examination  of  witnesses  relating  to 
certain  matters  at  issue  in  this 
proceeding  regarding  the  June  1997 
application  of  Private  Fuel  Storage. 
L.L.C..  (PFS)  for  a  license  under  10  CFR 
Part  72  to  construct  and  operate  an 
independent  spent  fuel  storage 
installation  (ISFSI)  on  the  reservation  of 
the  Skull  Vallev  Band  of  Goshute 
Indians  (Skull  Valley  Band)  in  Skull 
Valley.  Utah.  In  addition,  the  Board 
gives  notice  that,  in  accordance  with  10 
CFR  2.715(a),  it  will  entertain  oral 
limited  appearance  statements  from 
members  of  the  public  in  connection 
with  this  proceeding. 

A.  Revised  Information  Regarding 
Location  of  Evidentiary  Hearing 

As  previously  noted  in  its  April  19, 
2000  notice  (65  FR  24.230  (Apr.  25. 
2000)),  the  Board  will  conduct  an 
evidentiary'  hearing  on  certain  issues 
relating  to  this  proceeding,  currently 
scheduled  to  include  contentions  Utah 


E/Confederated  Tribes  F.  Financial 
Assurance;  Utah  H.  Inadequate  Thermal 
Design; '  Utah  R.  Emergency  Plan;  and 
Utah  S,  Decommissioning,  beginning  at 
9:30  a.m..  on  Monday.  June  19.  2000. 
Although  the  physical  location  of  the 
hearings  remains  the  same  as  previously 
announced — Wasatch  Room.  Mezzanine 
Level.  150  West  500  South.  Salt  Lake 
City.  Utah — the  Board  has  been  advised, 
and  the  public  is  hereby  notified,  that 
this  location  is  now  operated  as  the 
Sheraton  City  Centre  Hotel  Salt  Lake 
City.  With  the  exception  of  those  days 
in  which  the  Board  is  hearing  oral 
limited  appearance  statements^n 
accordance  with  section  B  below  or 
otherwise  adjourns  the  hearing  to 
accommodate  scheduling  or  other 
administrative  purposes,  the  hearing  on 
these  issues  shall  continue  from  day-to- 
day until  concluded. 

The  public  is  further  advised  that,  in 
accordance  with  10  CFR  2.790(b)(6),  all 
or  part  of  the  sessions  regarding 
contentions  Utah  H.  Utah  E/ 
Confederated  Tribes  F.  and  Utah  S  may 
be  closed  to  the  public  because  the 
matters  at  issue  may  involve  the 
discussion  of  confidential  proprietary 
information. 

B.  Revised  Information  Regarding  Oral 
Limited  Appearance  Statement 
Sessions 

In  its  April  19,  2000  notice,  the  Board 
provided  a  proposed  schedule  for 
conducting  oral  limited  appearance 
statement  sessions  and  urged  those 
members  of  the  public  who  were 
interested  in  making  oral  limited 
appearances  to  preregister  by  May  31, 
2000.  Based  on  the  interest  shown  in 
those  preregistrations,  the  Board  has 
decided  to  postpone  the  sessions 
previously  scheduled  for  June  30  and 
July  1  at  Tooele,  Utah,  to  a  later  date. 
The  Board  anticipates  that  during  the 
course  of  this  proceeding  it  will  be  in 
Utah  for  additional  evidentiary  or  other 
proceedings  and  intends  to  reschedule 
the  oral  limited  appearance  statements 
in  the  Tooele  area  for  that  time. 

Accordingly,  the  Board  revises  its 
April  19.  2000  notice  to  advise  the 
public  that  the  Board  will  entertain  oral 
limited  appearance  statements  at  the 
times  and  locations  specified  below: 

1.  Date:  Friday,  June  23.  2000. 

Times: 

Afternoon  Session — 1  p.m.  to  4  p.m. 
Mountain  Daylight  Time  (MDT) 


'  This  dale,  the  Board  received  notice  by  e-mail 
transmission  from  counsel  for  intervener  State  of 
Utah  (State)  that  the  State  has  decided  not  to  pursue 
litigation  of  the  contention  and  wdl  be  fding  a 
notice  of  withdrawal  of  the  contention  shortly- 
Assuming  this  comes  to  pass,  this  issue  would  not 
be  litigated  during  this  evidentiary  hearing. 


Evening  Session — 7  p.m.  to  9:30  p.m. 
MDT 

Location:  Sheraton  City  Centre  Hotel 
Salt  Lake  City  (Note  name  change), 
Wasatch  Room — Mezzanine  Level.  150 
West  500  South.  Salt  Lake  City.  Utah. 

2.  Date:  Saturday.  June  24.  2000. 

Times:  Afternoon  Session — 1  p.m.  to 
4  p.m.  MDT. 

Location:  Same  as  Session  1  above. 

C.  Participation  Guidelines  for  Oral 
Limited  Appearance  Statements 

Any  person  not  a  party  to,  or  seeking 
party  status  in,  the  proceeding  will  be 
permitted  to  make  an  oral  statement 
setting  forth  his  or  her  position  on 
matters  of  concern  relating  to  this 
proceeding.  Although  these  statements 
do  not  constitute  testimony  or  evidence, 
they  nonetheless  may  help  the  Board 
and/or  the  parties  in  their  deliberations 
in  connection  with  the  issues  to  be 
considered  in  this  proceeding. 

Oral  limited  appearance  statements 
will  be  entertained  during  the  hours 
specified  above,  or  such  lesser  time  as 
may  be  necessary  to  accommodate  the 
speakers  who  are  present.  If,  however, 
all  scheduled  and  unscheduled  speakers 
present  at  a  session  have  made  a 
presentation,  the  Licensing  Board 
reserves  the  right  to  terminate  the 
session  before  the  ending  times  listed  in 
section  B  above. 

The  time  allotted  for  each  statement 
normally  will  be  no  more  than  five 
minutes,  but  may  be  further  limited 
depending  on  the  number  of  written 
requests  to  make  an  oral  statement  that 
are  submitted  in  accordance  with 
section  D  below  and/or  the  number  of 
persons  present  at  the  designated  times. 

D.  Submitting  a  Request  To  Make  an 
Oral  Limited  Appearance  Statement 

Persons  wishing  to  make  an  oral 
statement  who  have  submitted  a  timely 
written  request  to  do  so  will  be  given 
priority  over  those  who  have  not  filed 
such  a  request.  The  Board  will  continue 
to  accept  written  requests  to  make  an 
oral  statement,  which  must  be  mailed, 
faxed,  or  sent  by  e-mail  so  as  to  be 
received  by  close  of  business  (4:30  p.m. 
EDT)  on  Monday,  June  19,  2000.  The 
request  must  specify  the  date — June  23 
or  June  24 — and,  for  the  June  23  session, 
the  time  on  that  day — afternoon  or 
evening — during  which  the  requester 
wishes  to  make  an  oral  statement. 
Thereafter,  all  oral  statement  requests 
will  be  handled  by  registration  on- 
location  at  the  limited  appearance 
sessions,  on  a  first-come,  first-served 
basis  as  the  scheduled  time  allows.  And 
in  this  regard,  the  Board  notes  that 
requests  by  the  same  individual  to  make 
an  oral  statement  at  more  than  one  of 


the  sessions  will  be  entertained  at 
subsequent  sessions  after  the  Board  has 
heard  from  those  individuals  who  have 
not  vet  provided  the  Board  with  an  oral 
statement. 

Written  requests  to  make  an  oral 
statement  should  be  submitted  to: 

Mail:  Office  of  the  Secretary. 

Rulemakings  and  Adjudications  Staff. 

U.S.  Nuclear  Regulatory  Commission. 

Washington,  D.C.  20555-0001 
Fax:  (301)  415-1101  (verification  (301) 

415-1966) 
E-mail:  hearingdocket@nrc.gov 

In  addition,  using  the  same  method  of 
service,  a  copy  of  the  written  request  to 
make  an  oral  statement  should  be  sent 
to  the  Chairman  of  Lliis  Licensing  Board 
as  follows: 
Mail:  Administrative  Judge  G.  Paul 

Bollwerk,  III.  Atomic  Safety  and 

Licensing  Board  Panel,  Mail  Stop  T- 

3F23.  U.S.  Nuclear  Regulatory 

Commission,  Washington,  D.C. 

20555-0001 
Fax:  (301)  415-5599  (verification  (301) 

415-7550) 
E-mail:  gpb@nrc.gov 

E.  Submitting  Written  Limited 
Appearance  Statements  and 
Availability  of  Documentary  Materials 

As  the  Board  has  noted  previously,  a 
written  limited  appearance  statement 
can  be  submitted  at  any  time.  Such 
statements  should  be  sent  to  the  Office 
of  the  Secretary  using  the  methods 
prescribed  above,  with  a  copy  to  the 
Licensing  Board  Chairman. 

Documents  relating  to  the  PFS  license 
application  at  issue  in  this  proceeding 
currently  are  on  file  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street,  N.W.. 
Washington,  D.C.  20003-1527.  and  at 
the  University  of  Utah.  Marriott  Library. 
Documents  Division.  295  S.  1500  East, 
Salt  Lake  City,  Utah  84112-0860. 
Additionally,  documents  submitted  in 
this  proceeding  after  November  1.  1999. 
are  available  electronically  through  the 
Agencywide  Dociunents  Access  and 
Management  System  (ADAMS),  with 
access  to  the  public  through  the  NRC's 
Internet  Web  site  Public  Electronic 
Reading  Room  Link  at  <http:// 
wwrw.nrc.gov./NRC/ ADAMS/ 
index.  html>. 

For  the  .Momic  Safety  and  Licensing 
Board.' 


2  Copies  of  this  notice  were  sent  this  date  by 
Internet  e-mail  transmission  to  counsel  for  (1) 
applicant  PFS;  (2)  intervenors  Skull  Valley  Band. 
Ohngo  Gaudadeh  Devia.  Confederated  Tribes  of  the 
Goshute  Reservation.  Southern  Utah  Wddemess 
Alliance,  and  the  State;  (3)  petitioner  William  D. 
Peterson;  and  14)  the  NRC  staff 
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G.  Paul  Bollwerk.  III. 
Administnitivf  ludgv 
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NUCLEAR  REGULATORY 
COMMISSION 

Us*  of  Scr««ning  Values  to 
Demonstrats  Compliance  WKh  ttw 
Final  Rule  on  Radiological  Criteria  for 
License  Termination 

Purpose:  This  notice  provides 
.supplemental  information  to  darifv  the 
criteria  for  using  screening  values  to 
demonstrate  compliance  with  the 
Nuclear  Regulatory  Commission's  (NRC) 
Final  Rule  on  Radiological  Criteria  for 
License  Termination  (License 
Termination  Rule  (LTR))  which  was 
i.ssued  on  Julv  21,  1997,  (62  FR  .'}9()58) 

Backffround:  Acc;eptahle  license 
termination  screening  values  of 
common  radionuclides  for  building 
surface  contamination  were  published 
in  the  Federal  Register  on  November  18. 
1998  (63  FR  641321  Screening  values  of 
common  radionuclides  for  surfaf:e  soil 
contamination  were  published  in  the 
Federal  Register  on  December  7.  1999 
(64  FR  683951   As  discussed  in  these 
notices,  NRC's  DandD  computer  code 
provides  a  method  for  calculating 
screening  values  for  radionuclides  in 
soil,  and  screening  values  for 
contamination  on  building  surfaces 
NRC  u.sed  the  DandD  methodology  to 
derive  the  building  surface 
contamination  screening  values  in  Table 
1  of  the  November  18,  1998,  notice  and 
the  surface  soil  contamination  screening 
values  in  Table  3  of  the  December  7. 
1999.  notice.  These  scrt^ening  values 
ciorrespond  to  levels  of  radionuclide 
contamination  that  would  bt?  dot?med  in 
compliance  with  the  unrestricted  use 
do.se  limit  in  lOCFR  20  1402  (/  ^  ,  0.2.5 
niilliSievert/year.  (25  millirem/vearl). 
The  values  correspond  to  screening 
"derived  concentration  guidelines" 
(DCCLsl  for  each  specific  radionuclide 
based  on  the  methodologv  described  in 
NRC's  draft  Regulatorv  Cuiile 
"Demonstrating  Compliance  with  the 
Radiological  (iritena  for  License 
Termination  '  (D(;-4()06)   After  these 
screening  values  were  published, 
several  questions  arose  concerning 
conditions  or  criteria  under  which  the 
screening  values  would  applv  Criteria 
for  determining  the  applicability  of 
these  screening  values  is  provided  in 
the  following  section. 
SUPPLEMENTARY  INFORMATION:  .Sites  with 
surface  soil  contamination  levels  below 
those  listed  in  Table  J  of  the  December 


7,  1999,  notice  will  be  deemed 
accreptable  for  relea.se  for  unrestricted 
ii.se  provided  that: 

1   Residual  radioactivity  has  been 
reduced  to  levels  that  are  "as  lo  v  as  is 
rea-sonably  achievable  "  (ALARA): 

2.  The  residual  radioactivity  is 
contained  in  the  top  layer  of  the  surface 
soil  (i.e..  a  thickness  of  approximately 
15  centimetersl; 

3.  The  unsaturated  zone  and  the 
groundwater  are  initially  free  of 
radiological  contamination;  and 

4  The  vertical  saturated  hydraulic 
cfjnductivity  at  the  specific  site  is 
greater  than  the  infiltration  rate  (Refer 
to  NirREG/CR-5512,  Vol.  1.  "Residual 
Radioactive  (Contamination  from 
Decommissioning.  Technical  Basis  for 
Translating  Contamination  Levels  to 
Annual  Total  Effective  Dose  Equivalent. 
Final  Report.  October  1992  "  for 
additional  information.)  Buildings  with 
surface  contamination  levels  below 
those  listed  in  Table  1  of  the  November 
18.  1998,  notice  will  be  deemed 
acceptable  for  release  for  unrestricted 
use  provided  that. 

1   Residual  radioactivity  has  been 
reduced  to  levels  that  are  ALARA; 

2.  The  residual  radioactivity  is 
contained  in  the  top  layer  of  the 
building  surface  (i.e  .  there  is  no 
volumetric  contamination); 

3  The  fraction  of  removable  surface 
contamination  does  not  exceed  0  1.  (For 
cases  when  the  fraction  of  removable 
contamination  is  undetermined  or 
higher  than  0.1.  users  may  assume,  for 
screening  purposes,  that  100  percent  of 
the  surface  contamination  is  removable, 
and  therefore  the  screening  values 
should  be  decreased  by  a  factor  of  10.) 

For  radionuclides  not  listed  in  the 
Tables  1  and  3.  the  latest  version  of  the 
DandD  code  may  be  u-sed,  without 
modification  of  the  default  values,  to 
derive  screening  values.  However, 
because  the  current  version  of  DandD 
[if  .  version  1)  is  overly  conservative, 
and  DandD  version  2  is  under 
development,  NUREG/C:R-5512.  Vol.  3. 
"Residual  Radioactive  Contamination 
From  Decommissioning,  Parameter 
Analysis.  Draft  Report  for  Comment. 
()c:tober  1999.  "  mav  be  used  to 
determine  acceptable  screening  values. 
.Spetifically.  Table  5  19  (using  a  P,„i  = 
0  90)  may  b*'  used  for  building  surface 
contamination  screening  values  and 
Table  6.91  (using  a  P,,„  =  0.10)  may  be 
used  for  surface  soil  screening  values. 

For  site-spw:ific  analyses,  licensees 
may  use  models  other  than  DandD  to 
demonstrate  compliance  with  the  LTR 
provided  thev  can  demonstrate  that  the 
model  and  parameters  used  in  that 
model  are  appropriate  for  the  site. 


For  mixtures  of  radionuclides  in  soil 
or  on  building  surfaces,  the  "sum  of 
fractions  "  rule  applies  (see  10  CFR  Part 
20.  Appendix  B.  Note  4). 

The  NRC  staff  intends  to  include 
Tables  1  and  3  jmd  these  criteria 
governing  their  use  in  the  Standcird 
Review  Plan  for  decommissioning. 
Comments  on  this  approach  mav  be 
submitted  within  30  days  from  the  date 
of  this  notice  to  the  Rules  and  Directives 
Branch,  Division  of  Administrative 
Services,  Office  of  Administration.  U.S. 
Nuclear  Regulatory-  Commission. 
Washington.  DC  20555-0001. 

For  furlher  information:  Contact  Dr. 
Rateb  (Bobyl  Abu-Eid,  Environmental 
and  Performance  Assessment  Branch. 
Division  of  Waste  Management.  Office 
of  Nuclear  Material  Safety  and 
Safeguards.  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555- 
0001.  Telephone:  (301)  415-5811;  fax: 
(301)  415-5398;  or  email:  bae®nrc.gov. 

Dated  at  Rockville.  Mar\land.  this  7th  day 
(if  lune  2000 

For  the  Nuclear  Regulatory  Commission. 
Robert  A.  Nelson, 

Acting  Chief.  Dccommissinnlng  Branch. 
Division  of  Waste  Management.  Office  of 
Suclear  Material.  Safety  and  Safeguards 
(FR  Do(    00-148:39  Filed  6-12-00;  8:45  am] 
BILUNG  CODE  7590-01 -P 


NUCLEAR  REGULATORY 
COMMISSION 

Office  of  Nuclear  Material  Safety  and 
Safeguards  Spent  Fuel  Project  Office; 
Notice  of  Issuance  and  Availability  of 
NUREQ/CR-6672  Reexamination  of 
Spent  Fuel  Shipment  Risk  Estimates 

The  United  States  Nuclear  Regulatory 
Commission  (NRC)  has  issued  the  final 
report  "Reexamination  of  Spent  Fuel 
Shipment  Risk  Estimates.  "  NUREG/CR- 
6672.  SAND200a-0234. 

The  Reexamination  evaluates  the  risks 
associated  with  anticipated  truck  and 
rail  transport  of  spent  fuel  under  both 
routine  and  accident  conditions,  and 
concludes  that  these  risks  are  small.  The 
report  was  prepared  for  the  Spent  Fuel 
Project  Office  (SFPO)  by  Sandia 
National  Laboratories  (SNL). 

NUREG/CR-6672  is  intended  for  use 
by  risk  analysts,  scientists,  and 
engineers.  A  peer  review  of  NUREG/CR- 
6672  was  conducted  by  Lawrence 
Livermore  National  Laboratories,  and  is 
available  for  public  review  in  NRC 
Agencywide  Documents  Access  and 
Management  System  by  searching 
Accession  Number  ML003720331. 

NUREG/CR-6672  is  available  for 
inspection,  and  copying  for  a  fee,  at  the 
NRC  Public  Document  Room,  2120  L 


Street  NW  (Lower  Level),  Washington, 
DC  20555-0001.  Copies  of  NUREG/CR- 
6672  may  be  purchased  from  the 
Superintendent  of  Documents.  U.S. 
Government  Printing  Office.  P.O.  Box 
37082,  Washington.  DC  20402-9328, 
telephone  no.  1-202-512-1800.  or  the 
National  Technical  Information  Service. 
5285  Port  Royal  Road.  Springfield.  VA 
22161.  telephone  no.  1-800-553-6847. 
Volume  1.  Main  Report,  has  been 
printed  in  hard  copy.  Due  to  color 
duplication  costs,  Volume  2, 
Appendices,  is  being  distributed  only 
on  compact  disk  (CD).  The  CD  also 
contains  Volume  1.  Both  volumes  are 
available  at  the  NRC  web  site,  http:// 
www.nrc.gov.  See  the  link  under 
"Technical  Reports  in  the  NUREG 
Series  '  on  the  "Reference  Library  Page.  " 

Dated  at  Rockville,  Mar>land,  this  2nd  day 
of  lune,  2000. 

For  the  Nuclear  Regulatory  Commission. 
Susan  F.  Shankman, 
Deputy  Director.  Licensing  and  Inspection 
Directorate.  Spent  Fuel  Project  Office,  Office 
of  Nuclear  Material  Safety  and  Safeguards. 
[FR  Doc.  00-14838  Filed  6-12-00:  8:45  am] 
BILLING  CODE  7S90-01-f> 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Submission  for  OMB  Review; 
Comment  Request 

Upon  Written  Request.  Copies  Available 
From:  Securities  and  Exchange 
Commission.  Office  of  Filings  and 
Information  Services.  Washington,  DC. 
20549. 

Extension; 
Rule  19b-^  and  Form  19b-4,  SEC  File  No. 
270-38.  OMB  ConU-ol  No.  3235-0045. 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.).  the  Securities 
and  Exchange  Commission 
("Commission")  has  submitted  to  the 
Office  of  Management  and  Budget  a 
request  for  extension  of  the  previously 
approved  collection  of  information 
discussed  below. 

Section  19(b)  of  the  Securities 
Exchange  Act  of  1934  ("Act")  (15  U.S.C. 
78s(b))  requires  each  self-regulatory 
organization  ("SRO")  to  file  with  the 
Commission  copies  of  any  proposed 
rule,  or  any  proposed  change  in. 
addition  to,  or  deletion  from  the  rules  of 
such  SRO.  Rule  19b-4  (17  CFR  240.19b- 
4)  implements  the  requirements  of 
Section  19(b)  by  requiring  the  SROs  to 
file  their  proposed  rule  changes  on 
Form  19l>-^  and  by  clarifying  which 
actions  taken  by  SROs  are  deemed 
proposed  rule  changes  and  so  must  be 
filed  pursuant  to  Section  19(b). 


The  collection  of  information  is 
designed  to  provide  the  Commission 
with  the  information  necessar}'  to 
determine,  as  required  by  the  Act. 
whether  the  proposed  rule  change  is 
consistent  with  the  Act  and  the  rules 
thereunder.  The  information  is  used  to 
determine  if  the  proposed  rule  change 
should  be  approved  or  if  proceedings 
should  be  instituted  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

The  respondents  to  the  collection  of 
information  are  self-regulatory 
organizations  (as  defined  by  the  Act), 
including  national  securities  exchanges, 
national  securities  associations, 
registered  clearing  agencies  and  the 
Municipal  Securities  Rulemaking  Board. 

Twenty-four  respondents  file  an 
average  total  of  500  responses  per  year, 
which  corresponds  to  an  estimated 
annual  response  burden  of  17,500 
hours.  At  an  average  cost  per  response 
of  $2,175,  the  resultant  total  related  cost 
of  compliance  for  these  respondents  is 
$1,087,500  per  year  (500  responses  x 
$2, 175/response=$l, 087,500). 

Compliance  with  Rule  19b-4  is 
mandatory.  Information  received  in 
response  to  Rule  19b-4  shall  not  be  kept 
confidential;  the  information  collected 
is  public  information. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid 
control  number. 

Written  comments  regarding  the 
above  information  should  be  directed  to 
the  following  persons:  (a)  Desk  Officer 
for  the  Securities  and  Exchange 
Commission,  Office  of  Information  and 
Regulatory  Affairs.  Office  of 
Management  and  Budget,  Room  10102, 
New  Executive  Office  Building, 
Washington,  DC  20503;  and  (b)  Michael 
E.  Bartell,  Associate  Executive  Director, 
Office  of  Information  Technology, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW..  Washington,  DC 
20549.  Comments  must  be  submitted  to 
the  Office  of  Management  and  Budget 
within  30  days  of  this  notice. 

Dated:  June  6,  2000. 
Margaret  H.  McFarland, 

Deputy  Secretary. 

|FR  Doc.  00-14817  Filed  6-12-00:  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  35-27181] 

Filings  Under  ttie  Public  Utility  Holding 
Company  Act  of  1935,  As  Amended 
("Act") 

lune  6,  2000. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  under  the  Act.  All 
interested  persons  are  referred  to  the 
application(s)  and/or  declaration(s)  for 
complete  statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application(s)  and/or  declaration(s)  and 
any  amendment(s)  is/are  available  for 
public  inspection  through  the 
Commission's  Branch  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  wTiting  by 
June  27,  2000.  to  the  Secretar\'. 
Securities  and  Exchange  Commission. 
Washington.  DC  20549-0609.  and  ser\e 
a  copy  on  the  relevant  applicant(s)  and/ 
or  declarant{s)  at  the  address(es) 
specified  below.  Proof  of  ser\'ice  (by 
affidavit  or,  in  the  case  of  an  attorney  at 
law,  by  certificate)  should  be  filed  with 
the  request.  Any  request  for  hearing 
should  identify  specifically  the  issues  of 
facts  or  law  that  are  disputed.  A  person 
who  so  requests  will  be  notified  of  any 
hearing,  if  ordered,  and  will  receive  a 
copy  of  any  notice  or  order  issued  in  the 
matter.  After  June  27,  2000,  the 
application(s)  and/or  declaration(s),  as 
filed  or  as  amended,  may  be  granted 
and/or  permitted  to  become  effective. 

Allegheny  Energy,  Inc.,  et  al.  (70-9677) 

Allegheny  Energy,  Inc.  ('Allegheny"), 
a  registered  holding  company,  its 
subsidiary  service  company,  Allegheny 
Energy  Service  Corporation  ("Service  "), 
one  of  its  electric  utility  subsidiar\' 
companies.  The  Potomac  Edison 
Company,  and  a  nonutility  subsidiary 
company,  Allegheny  Ventures,  Inc..  all 
located  at  10435  Downsville  Pike, 
Hagerstown,  Maryland  21740,  and 
Allegheny's  other  utility  subsidiar>' 
companies.  West  Penn  Power  Company, 
800  Cabin  Hill  Drive.  Greensburg, 
Pennsylvania  15601,  Monongahela 
Power  Company,  1310  Fairmont 
Avenue,  Fairmont.  West  Virginia  26554 
and  Allegheny  Energ\'  Supply 
Company.  LLC  ("Supply")  (together. 
"Applicants').  R.R.  12,  P.O.  Box  1000, 
Roseytown,  Pennsylvania  1 5601  have 
filed  an  application-declaration  under 
sections  6(a),  7,  9(a).  10.  12(b)  and  12(f) 
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of  the  Act  and  rules  45  and  54  under  the 
Act. 

By  prior  Commission  orders  dated 
January  29.  1992,  February  28.  1992. 
^  )uly  14,  1992.  Novembers.  1993. 
November  2H,  1995.  April  IH.  1996. 
December  23,  1997.  May  19.  1999  and 
Octobers,  1999  (HCAR  Nos  25462. 
25481. 25581. 25919. 26418. 26506. 
26804,  27030  and  27084)  ('Money  Fool 
Orders  ").  among  other  things.  Allegheny 
and  its  subsidiary  companies  were 
authorized  to  establish  and  participate 
in  a  system  money  pool  (  "Money  Pool") 
to  be  administered  by  Service  By  order 
dated  November  12.  1999  (HCAR  No. 
27101)  (  "Financing  Order"),  among 
other  things,  the  Commission 
authorized,  through  |ulv  31.  2005. 
Supply  to  effect  short-term  borrowings 
in  aggregate  outstanding  amounts  of 
$300  million,  consisting  of  the  issuance 
of  up  to  SlOO  million  of  notes  (  "Notes") 
to  Allegheny  and  up  to  $200  million  of 
commercial  paper  ("Paper  ")  to  dealers 
and  Allegheny  to  enter  into  credit  and 
counterparty  support  agreements 
("Support  Agreements")  for  the  benefit 
of  Supply  in  amounts  of  up  to  $1 50 
million 

The  Applicants  state  that  competitive 
pressures  in  the  industry  have  rtnpiired 
that  the  system  expand  its  generating 
capacity  to  a  level  that  will  allow  it  to 
serve  a  larger  ;  ustomer  base  In  order  to 
meet  the  additional  capital  requirements 
associated  with  the  expansion,  the 
Applicants  request  that  the  Commission 
modify  the  authority  granted  m  the 
Money  Pool  Orders  to  in(  lude  Supply  in 
the  Money  Pool  .AdditionalK .  it  is 
requested  that  the  duthoritv  granted  in 
the  Financing  Order  be  mculified  to 
allow  for  additional  financing  authority. 

In  particular.  .Mleghenv  proposes  to 
(1)  issue  and  sell  up  to  $135  million  of 
long-term  unsec:iired  notes  to  hanks  or 
other  institutions,'  and  (2)  enter  into 
Support  Agreements  for  the  benefit  of 
Supply  in  amounts  ini:reased  from  $150 
million  to  $250  million  Supply 
proposes  to:  (1)  issue  and  sell  up  to 
.$400  million  of  secured  and  unsecured 
long-term  debt.-'  and  (2)  issue  and  sell 
Notes  and  Paper  and  borrow  from  the 
Money  Pool.'  eat:h  in  aggregate 


'  S»f  s.>i(f/)crn  Co  ll>  ,\K  Nn  J71  H  IHwhriiiirv  'i 
2(KK)|  (aulhnri/itiK  elm  ln>  iililit\  hcldiii^  (  nin|)iiii\ 
to  issiif  iinsoi  urt'il  .Icli!  ,iiul  |iri'tMrr"(l  sfi  uritifsl 

-■  Thn  rei  (iril  iiul.-s  ihiit  lli<'  iiiliTi-st  r.ili'>.  fi-i-s  mid 
<'xpi'iisi'>  .isHiii  iiiiiiil  Willi  Iht'  lonn  icrni  iluhl  inmh-I 
liv  AII>'Ktl<'ii\  -iiid  SiilJ|iU  will  Im-  1  cmi|niml)lr  In 
iliuM,  .iliifiiiiahli'  liv  -.iniiliii  iitililM>%  issuing 
•  ,ni()Hr,it)lc  si-i  iirilu's  c  miltiiiiiiiK  tji.,  t.imi,  nt 
■.imilrtr  liTiiis  ,ind  nirtlunlii's 

'  SiippK  |)rci|iosi's  Id  li'iid  III  iinil  lj«>rrow  up  lo 

$HK)  nilllii'll  frntn  the  Vlnlli>\   I'nol  iin  llir  ■Uiw 

l-'rms  .iiid  iindiT  tlw  miiihi  ■  ■in<li(i(iii«  IhMt  .in- 
dVBilahU^  111  1  iirrviil  Miuh'v  PddI  iiii-iiiI»ts 


outstanding  amounts  of  up  to  $300 
million,  provided  that  its  aggregate 
outstanding  short-term  debt  does  not 
exceed  $300  million 

hnr  th»'  (^)ninussiori  t)v  the  Division  of 
Iiut'slmHiil  Mdnagement,  piirsiianl  In 
(Iflegaled  aiithoritv 
.Mar){arei  H.  McFarland. 

Iirfnit\  Sft  ri'liin, 

IKK  D.M    ()0-14HlH  Fil.'ii  t,-lJ-uo,  8:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[RalMse  No.  IC-24490:  812-12050] 

American  Ganarai  Sarlaa  Portfolio 
Company  2,  at  al.,  Notica  of 
Application 

luiif  7    .'()0<t 

AGENCY:  StH;urities  and  Exchange 
Commission  (""SEC"'  or  "Commission"). 
ACTION:  Notice  of  an  application  under 
section  17(b)  of  the  Investment 
Company  Act  of  1940  (  ".^ct  ")  for  an 
exemption  from  section  17(a)  of  the  Act. 

Sumnuin'  of  Application  Applicants 
request  an  order  to  permit  certain  series 
of  the  North  .American  Funds  (  "NAF") 
to  acquire  all  of  the  assets  and  liabilities 
of  (ertain  series  of  the  .American 
(General  Series  Portfolio  Company  2 
1"A(;SI'C2"')  Because  of  certain 
affiliations,  applicants  may  not  rely  on 
rule  17a-8  under  the  Act. 

Appluants  AGSPC;2.  N.\F.  The 
Variable  Annuity  Life  Insurance 
Company  ("V.ALIC  ").  and  .American 
CJeneral  C^orporation  ("American 
{ieneral") 

Filini^  Datfs  The  application  was 
filed  on  March  24.  2000  .Applicants 
agree  to  file  an  amendment  during  the 
notice  period,  the  substance  of  which  is 
reflected  in  this  notice 

Hfdnn^  or  Sotificution  ot  Hfciring:  An 
order  granting  the  application  will  be 
i.Nsued  unless  the  SE(!  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  bv  writing  to  the  SEC's 
.Secretary  and  serving  applicants  with  a 
ropy  of  the  request,  personally  or  by 
mail   Hearing  rtf^uests  should  be 
received  b\  the  SEC  bv  5  30  p  m.  on 
lune  29.  2000,  and  should  he 
ac(  ompanied  bv  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit, 
or.  for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writers  interest,  the  reason  for  the 
re(ju<"st.  and  the  issues  i  untested 
F'ersons  who  wish  to  be  notified  of  a 


hearing  may  request  notiBcation  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary.  SEC.  450  Fifth 
Street.  N\V.  Washington,  DC  2054^ 
0609  Applicants:  AGSPC2.  VALIC,  and 
American  General  2929  Allen  Parkway. 
Houston.  Texas  77019:  NAF.  286 
Congress  Street.  Boston.  Massachusetts. 
02210 

FOR  FURTHER  INFORMATION  CONTACT:  |. 

Amanda  Machen.  Senior  Counsel,  at 
(202)  942-7120.  or  Christine  Y. 
Greenlees.  Branch  Chief,  at  (202)  942- 
0564  (Division  of  Investment 
Management.  Office  of  Investment 
Company  Regeulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch.  450  Fifth 
Street.  NVV,  Washington.  DC  20549- 
0102  (telephone  (202)  942-8090). 

Applicants'  Representations 

1   AGSPC2.  a  Delaware  business  trust, 
is  registered  under  the  Act  as  an  open- 
end  management  investment  company 
and  is  comprised  of  twenty-four  series, 
twenty-two  of  which  are  involved  in  the 
proposed  transactions  (the  "Acquired 
Series'").  NAF.  a  Massachusetts  business 
trust,  is  registered  under  the  Act  as  an 
open-end  management  investment 
company  and  is  comprised  of  twenty- 
five  series,  twenty  of  which  are  involved 
in  the  proposed  transactions  (The 
"Acquiring  Series'").  Ten  of  the 
Acquiring  Series  are  newly  organized 
for  purposes  of  the  proposed 
transactions.'  The  Acquiring  Series  and 
the  Acquired  Series  are  collectively 
referred  to  as  the  "Series." 

2.  VALIC  serves  as  investment  adviser 
to  the  Acquired  Series  and  is  registered 
under  the  Investment  Advisers  Act  of 
1940  ("Advisers  Act").  VALIC  has 
delegated  responsibility  for  the  day-to- 
day management  of  five  of  the  Acquired 
Series  to  American  General  Investment 
Management.  LP.  ("AGIM").  an 
investment  adviser  registered  under  the 
Advisers  Act.  American  General  Asset 
Management  Corp.  ("AGAM")  is  the 
investment  adviser  for  NAF  and  is 
registered  under  the  Advisers  Act. 
VALIC.  AGIM.  and  AGAM  are  wholly- 
owned  subsidiaries  of  American 
General. 

3  Currently.  VALIC  and  American 
General's  employee  pension  plan,  the 
American  General  Retirement  Plan  (the 
"Affiliated  Plan"),  each  hold  of  record 
in  excess  of  5%  (in  some  cases,  more 


Allfuhfnv  tnrrK}    Ini  .  Holding  Co  Act  Kelmue  No. 
25481  (Februan  2H,  lUMj) 


A  p,,sl  .'ffi,!  iiM,  .inii'ndnii-fil  li'  the  rHsistrH'niii 
sLiU'iiifnl  tor  the  tpii  nnwK  c  rcati'd  .Aiqiiirmii 
.SiTn-s  wrfs  fi|i,d  with  till"  ( :,irmiiisM(in  mi  Mnn  h  17. 
JIMKI  ,in'l  U'l  rtiiM' i-f(c(  liM,  (,ii  MiU   II^IIOO 
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than  25%)  of  the  outstanding  voting 
securities  of  certain  of  the  Acquired 
Series.  VALIC  holds  its  shares  for  its 
own  account  and.  thus,  may  be  deemed 
to  have  an  economic  interest  in  the 
shares.  The  Affiliated  Plan  holds  its 
shares  in  a  fiduciar>'  capacity  and  does 
not  have  an  economic  interest  in  these 
shares. 

4.  On  February  27.  2000.  and  March 
2.  2000.  respectively,  the  board  of 
trustees  of  each  of  NAF  (the  "NAF 
Board")  and  AGSPC2  (the  "AGSPC 
Board."  and  together  with  the  NAF 
Board,  the  "Boards"),  including  in  each 
case  a  majority  of  the  trustees  who  are 
not  "interested  persons.  "  as  defined  in 
section  2{a)(19)  of  the  Act 
("Independent  Trustees"),  approved 
plans  of  reorganization  between  the 
Acquiring  Funds  and  the  Acquired 
Funds  (the  "Plans."  and  the 
transactions,  the  'Fund 
Reorganizations  ").-'  The  Fund 
Reorganizations  are  expected  to  occur 
on  June  30.  2000  (the  "Closing  Date"). 
Under  the  Plans,  the  Acquiring  Series 
will  acquire  substantially  all  of  the 
assets,  subject  to  the  liabilities,  of  the 
Acquired  Series  in  exchange  for  shares 
of  designated  classes  of  the 
corresponding  Acquiring  Series  having 
an  aggregate  net  asset  value  ("NAV") 
equal  to  the  aggregate  NAV  of  the 
corresponding  Acquired  Series'  shares, 
determined  as  of  4  p.m.  Eastern  Time  on 
the  Closing  Date.  The  aggregate  NAV  of 
the  Series'  shares  will  be  computed  in 
the  manner  set  forth  in  the  Acquiring 
Series'  prospectuses  and  statements  of 
additional  information.  Upon 


-The  .Af.quirpd  .Series  and  Acquiring  Series  will 
1  iimliinf  as  foUcuvs:  (1)  .AGSPC2  I^rgp  (^p  Crowth 
Fund  into  N.AF  Large  Cap  Crow-lli  Fund:  (2) 
AC;.SK;2  international  C;rov\-th  Fund  and  AGSK:2 
liilernational  Value  Fund  into  N.'KF  International 
Equity  Fund;  l:i)  AGSPC:2  Uirge  (^p  Value  Fund 
into  S.^F  (;rnwth  «t  Intorne  Fund;  (4)  ,^GSPC;2 
Balan<  ed  Fund  into  N.AF  Balanced  Fund;  (.I)  A.SR:2 
Mid  Cap  drowlh  Fund  into  N.AF  Mid  ( jp  Growth 
Fund.  (6)  .^GSPC2  Small  Cap  Growth  Fund  into 
NAF  Small  Cap  Growth  Fund;  (7|  AGSPC2  Strategic 
Bond  Fund  into  \.\F  Strategic  Inc  orne  Fund;  |8) 
.\C;SPC2  Municipal  Bond  Fund  into  SAV 
Munic  ipal  Bond  Fund;  191  AGSPC2  Mone\  Market 
Fund  into  N.^F  Money  Market  Fund;  (10|  AGSPC2 
(;<jri'  Bond  Fund  and  .AGS1'C2  Domestir  Bond  Fund 
into  NAF  Core  Bond  Fund;  (111  .\C,SPC2  Mid  Cap 
\'alue  Fund  into  N.^F  Mid  C^p  Value  Fund;  (12) 
A(;SPC2  Slock  Index  Fund  into  NAF  Stock  Index 
Fund;  (l.-))  AGSPC2  Small  tjp  Index  Fund  into 
NAF  Small  t:ap  Index  Fund;  (14)  .AGSPC2  Sociall> 
Re-ipon.sible  Fund  into  NAF  Socially  Responsible 
Fund.  (151  AGSPC2  High  Yield  Bond  Fund  into 
NAF  High  Yield  Bond  Fund;  (IB)  .■\GSPC2  Growth 
Lifestyle  Fund  into  .N'.AF  .Aggressiye  Growth 
Lifestyle  Fund.  (17)  At;SPC2  Moderate  Growth 
Lifestyle  Fund  into  NAF  Moderate  (ircjHlh  Lifest\  le 
Fund;  (18)  .\C;SPC2  Consenative  Growth  Lifestyle 
Fund  into  N.AF(;onser\atiye{irowth  Lifestyle 
Fund.  (19)  AGSPC2  Municipal  Money  Market  Fund 
into  NAF  Munic  ipal  Money  Market  Fund;  and  (20) 
.\(;SP(;2  .Sciene:e  &  Technology  Fund  into  NAF 
.Scienc  e  &  Technology  Fund. 


consummation  of  the  proposed 
transactions,  each  Acquired  Series  will 
distribute  its  full  fractional  shares  of  the 
Acquiring  Series  pro  rata  to  its 
shareholders  of  record,  determined  as  of 
the  Closing  Date,  and  the  Acquired 
Series  will  be  liquidated. 

5.  Applicants  state  that  the 
investment  objective  of  each  Acquired 
Series  and  its  corresponding  Acquiring 
Series  are  similar.  Applicants  also  state 
that  the  investment  restrictions  and 
limitations  of  each  Acquired  Series  and 
its  corresponding  Acquiring  Series 
generally  are  similar,  but  in  some  cases 
involve  differences  that  reflect  the 
differences  in  the  general  investment 
strategies  used  by  the  Series. 

6.  The  Series  offer  four  classes  of 
shares:  Class  A.  Class  B,  Institutional 
Class  I.  and  Institutional  Class  II.  The 
various  expenses  of  each  class  of  shares 
of  the  Acquired  and  Acquiring  Series 
are  as  follows: 

a.  Class  A:  Class  A  shares  of  both  the 
Acquired  Series  and  the  Acquiring 
Series  have  a  front-end  sales  load  of  up 
to  5.75%  (4.75%  for  the  fixed  income 
Acquired  Series),  but  no  contingent 
deferred  sales  charge  ("CDSC  ").  The 
Acquired  Series  and  the  Acquiring 
Series  generally  are  subject  to  a  12b-l 
fee  of  up  to  0.25%  and  0.35%. 
respectively  (0.15%  for  the  NAF 
Municipal  Bond  Fund).  Class  A  shares 
of  the  AGSPC2  Growth  Lifestyle  Fund, 
the  AGSPC2  Moderate  Growth  Lifestyle 
Fund,  and  the  AGSPC2  Conservative 
Growth  Lifestyle  Fund  (collectively,  the 
"American  General  Lifestyle  Funds") 
are  not  subject  to  a  rule  12b-l  fee.  but 
Class  A  shares  of  the  corresponding 
Acquiring  Series  will  be  subject  to  a  rule 
12b-l  fee  of  up  to  0.35%.  Class  A  shares 
of  the  NAF  Money  Market  Fund  are  not 
subject  to  a  front-end  sales  charge  or  a 
rule  12b-l  fee. 

b.  Class  B:  Class  B  shares  of  each 
Acquired  and  Acquiring  Series  have  no 
front-end  sales  load.  Class  B  shares  of 
the  Acquired  Series  have  a  maximum 
CDSC  of  5%,  which  decreases  by  one 
percentage  point  each  year  until  the 
fifth  year,  when  the  fee  is  1%  and  zero 
thereafter.  Class  B  shares  of  the 
Acquiring  Series  have  a  maximum 
CDSC  of  5%  in  the  first  two  years, 
which  decreases  by  one  percentage 
point  each  year  until  the  sixth  year, 
when  the  fee  is  1%  and  zero  thereafter. 
For  purposes  of  calculating  the  CDSC  on 
Class  B  shares,  shareholders  of  the 
Acquired  Series  will  be  deemed  to  have 
held  Class  B  shares  of  the  Acquiring 
Series  since  the  date  the  shareholders 
initially  purchased  the  shares  of  the 
Acquired  Series.  Class  B  shares  of  each 
Acquired  and  Acquiring  Series  have  a 
rule  12b-l  fee  of  up  to  1%.  except  for 


Class  B  shares  of  the  American  General 
Lifestyle  Funds  and  the  NAF  Money 
Market  Fund,  which  do  not  have  a  rule 
12b-l  fee.  Class  B  shares  of  the 
Acquiring  Series  and  the  Acquired 
Series  convert  to  Class  A  shares  eight 
and  six  years,  respectively,  after 
purchase.  After  the  Fund 
Reorganizations,  Class  B  shares  will 
convert  to  Class  A  shares  six  years  after 
purchase. 

c.  Institutional  Class  I:  Institutional 
Class  I  shares  of  the  Acquired  Series 
have  no  front-end  sales  load.  CDSC.  or 
12b-l  fee,  but  are  subject  to  a  0.25% 
administrative  services  fee.  Institutional 
Class  I  shares  of  the  corresponding 
Acquired  Series,  will  have  the  same 
characteristics  as  the  corresponding 
Acquiring  Series,  except  for  the 
corresponding  Acquiring  Series  of  the 
American  General  Lifestyle  Funds, 
which  will  not  be  subject  to  the  0.25% 
administrative  services  fee.  All  of  the 
Acquired  Series  have  Institutional  Class 
1  Shares,  except  for  AGSPC2  Stock 
Index  Fund.  AGSPC2  Small  Cap  Index 
Fund.  AGSPC2  Municipal  Money 
Market  Fund,  and  AGSPC2  Municipal 
Bond  Fund.  Institutional  Class  I  Shares 
will  be  offered  by  all  of  the  Acquiring 
Series,  except  for  NAF  Municipal 
Money  Market  Fund  and  NAF 
Municipal  Bond  Fund. 

d.  Institutional  Class  II:  Currently,  on 
AGSPC2  High  Yield  Bond  Fund  and 
AGSPC2  Core  Bond  Fund  have 
Institutional  Class  II  shareholders.  The 
Institutional  Class  II  shares  of  these 
Acquired  Series  have  no  front-end  sales 
load.  CDSC.  or  rule  12b-l  fee.  The 
Institutional  Class  II  shares  of  the 
corresponding  Acquiring  Series  will 
have  the  same  characteristics  as  the  tw-o 
corresponding  Acquired  Series. 
Shareholders  of  the  Acquired  Series  will 
not  incur  any  sales  charges  in 
connection  with  the  Fund 
Reorganizations.  American  General  will 
pay  the  expenses  of  the  Fund 
Reorganizations. 

7.  The  Boards  of  AGSPC2  and  NAF. 
including  in  each  case  a  majority  of  the 
Independent  Trustees,  found  that 
participation  in  the  Fund 
Reorganizations  is  in  the  best  interests 
of  the  shareholders  of  each  of  the 
Acquired  and  Acquiring  Series  and  that 
the  interests  of  existing  shareholders 
will  not  be  diluted  as  a  result  of  the 
Fund  Reorganizations.  In  approving  the 
Fund  Reorganizations,  the  Boards  of 
AGSPC2  and  NAF  considered,  among 
other  things:  (a)  The  terms  and 
conditions  of  each  Fund  Reorganization; 
(b)  the  expense  ratios  of  the  Acquired 
Series  and  the  Acquiring  Series  before 
the  Fund  Reorganization  and  the 
estimated  expense  ratios  of  the 
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Ac;iiiiirinn  .Serifs  after  fhi-  Fund 
Reori^anizdtions.  (i  )  the  f<i(  t  that  the 
rnst.s  e.stimated  ti>  he  mc  urred  hv  the 
.Series  as  a  result  of  the  Fund 
Re()rv;ani/:ati<ins  will  not  he  home  hv  the 
.Series,  but  hv  .^inern  cin  (.eneral;  and  (d) 
the  td.x-free  nature  of  the  Fund 
Reorganizations 

8  The  Plans  are  suh)ert  to  a  numher 
of  conditions  precedent,  intludiiig  that 
(a)  the  Plans  will  have  be«'n  approved  h\ 
the  Boards  of  eat  h  of  the  .Accjuired 
Series  and  the  Acquiring;  .Series  and  hv 
the  shareholders  of  ea(.h  of  the  Acquired 
.Series,  (b)  each  Actpiired  .Series  will 
solicit  proxies  from  its  sh.ireholders 
pursuant  to  definitive  proxy  materials 
filed  with  the  tiommission;  (c)  the 
applicants  will  have  riH'.eived  an 
opinion  of  counsel  <:on(  ernin^  the 
federal  income  tax  aspects  of  the  Fund 
Reorganizations;  and  (d)  ajipilu.ants  will 
have  receiveil  from  the  (lommission 
exeinptive  relief  from  se<:tion  17(a)  of 
the  Act  for  the  Fund  Reorganizations 
Kach  Plan  mav  be  terminated  hv  mutual 
aj^rm-ment  of  the  Hoards  at  anv  time 
prior  to  the  Closing  Date   Applicants 
agree  not  to  make  ,ii\\  material  (  hanges 
to  the  Plans  that  affe<.t  the  application 
without  prior  SKI',  apjiroval 

9  Definitive  proxv  materials  have 
t)een  filtnl  with  the  ("oiniiussion  and 
were  mailt'il  to  shareholders  of  each 
Acquired  .Series  on  or  about  |une  1. 
1!000   .\  special  meeting  of  the 
shareholders  of  each  Acquired  .Series  is 
s(  heduled  to  he  held  on  or  about  luiie 
22. 2000 

Applicant's  Legal  Analysis 

1  Section  17(a)  of  the  Act  generallv 
prohibits  an  affiliated  person  of  a 
registered  investment  coinpanv.  or  an 
affiliated  person  of  such  a  person,  acting 
a.s  principal,  from  selling  any  sw:uritv 
to.  or  purchasing  anv  security  from,  the 
companv.  .Section  2(a)(;i)  of  the  Act 
defines  an  "affiliated  person"  of  another 
person  to  include:  (a)  any  person 
directly  or  indirectly  owning. 
t;ontrolling.  or  holding  with  power  to 
vote  ?)%  or  more  of  the  outstanding 
voting  securities  of  the  other  person.  (h| 
Any  person  5%  or  more  of  whose 
securities  are  directlv  or  indirectly 
owned,  controlled,  or  held  with  power 
to  vote  bv  the  other  person;  ((  )  anv 
person  directlv  or  indirectlv  (  ontrolling. 
Cfintrolled  hv.  or  under  ( omnion  control 
with  the  other  person,  and  (d)  if  the 
other  person  is  an  investm(-nt  <  ompanv. 
anv  inv»^stment  adviser  of  that  companv 
.Applicants  state  that  the  .Series  mav  he 
de»!med  affiliated  persons  ,tnd.  thus,  the 
Fund  Reorganizations  mav  be 
prohibited  bv  seition  17(a) 

2  Rule  17a-H  under  the  .*\(  t  exempts 
from  the  prohibitions  of  section  l"(.il 


mergers.  ( onsolidations.  or  purchasers 
or  sales  of  substantialU  all  of  the  assets 
of  registered  investment  companies  that 
are  affiliated  persons,  or  affiliated 
persons  of  an  affiliated  person,  solely  by 
reason  of  having  a  ( iimmon  investment 
adviser,  commim  diriK  tors,  and/or 
common  officers,  provided  that  certain 
(  ondititms  set  forth  in  the  nile  are 
satisfied 

t   .Applicants  believe  that  they  may 
not  relv  on  rule  1  7a-fi  in  connection 
with  the  Fund  Reorganizations  becau.se 
certain  Series  may  be  deemed  to  be 
affiliated  for  reasons  other  than  those  set 
forth  in  the  rule.  By  virtue  of  the  direct 
or  indirect  ownership  bv  VALICI  and  the 
Affiliated  Plan  of  more  than  5%  (in 
some  (;ases.  more  than  25%)  of  the 
outstanding  voting  sec. unties  of  c;ertain 
of  the  Acquired  Series,  each  Acquired 
.Series  mav  be  d(>emed  an  affiliated 
person  of  an  affiliated  person  of  the 
corresponding  Acquiring  .Series 

4  Se<:tion  17(b)  of  the  .Act  provides 
that  the  SE(;  may  exempt  a  transaction 
from  the  provisions  of  section  17(a)  if 
the  evidence  establishes  that  the  terms 
of  the  proposed  transaction,  including 
the  consideration  to  be  paid,  are 
reasonable  and  fair  and  do  not  involve 
overreaching  on  the  part  of  any  person 
(  oncerned.  and  that  the  proposed 
transaction  is  consistent  with  the  policy 
of  each  registered  invcjstment  company 
concerned  and  with  the  general 
purposes  of  the  Act. 

5.  Applicants  request  an  order  under 
section  17(b)  of  the  Act  exempting  them 
from  section  17(a)  of  the  Act  to  the 
extent  necessarv  to  permit  applicants  to 
consummate  the  Fund  Reorganizations. 
.Applicants  submit  that  the  Fund 
Reorganizations  satisfy  the  standards  of 
section  17(b)  of  the  .Act.  .Applicants 
submit  that  the  Fund  Reorganizations 
satisfv  the  standards  of  section  17(b)  of 
the  Act.  Applicants  state  that  the  Boards 
of  ,ArFSP(^.2  and  NAF,  including  in  each 
case  a  majontv  of  their  Independent 
Tru.stees.  found  that  participating  in  the 
Fund  Reorganizations  is  in  the  best 
interests  of  the  shareholders  of  each  of 
the  Series,  and  that  the  interests  of  the 
shareholders  will  not  be  diluted  as  a 
result  of  the  Fund  Reorganizations. 
■Applicants  also  note  that  the  exchange 
of  the  Ac:c)uired  Series'  as.sets  for  shares 
of  the  Acquiring  Series  will  be  based  on 
the  Series'  relative  NAV's 

For  the  C;ommissinn  h\  ihr  l)i\  isnm  nl 
IiiVfslmenI  Managenu'iil  uiuI'T  iliU-^.tlHit 
.iiithoritv 

Man<ar«t  H.  M<:Farland. 
nrpiiU  Sfi  ri'Uir. 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[ReiMM  No.  34-42872;  File  No.  SR-Am«x- 
00-18] 

Self -Regulatory  Organizations; 
American  Stock  Exchange  LLC;  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change  to  Raise  Equity 
Options  Transaction  Fees  for  Non- 
Member  Broker-Dealers 

May  11.  JOUU 

I.  Introduction 

On  April  7.  2000.  the  American  Stock 
Exchange  LLC:  ("Amex"  or  "Exchange") 
filed  with  the  .Securities  and  Exchange 
Commission  (  "SEC"  or  ""Commission"), 
pursuant  to  Section  19(b)(1)  of  the 
.Securities  Exchange  Act  of  1934 
("Act  ") '  and  Rule  19b— 4  thereunder.-  a 
proposed  rule  change  was  published  for 
comment  in  the  Federal  Register  on 
May  10.  2000. '  The  Commission 
received  no  comments  on  the  proposal. 
This  order  grants  accelerated  approval 
of  the  proposal. 

II.  Description  of  the  Proposal 

The  Amex  proposes  to  increase  equity 
options  transaction  fees  for  non-member 
broker-dealer  orders.  The  Amex 
currently  imposes  a  transaction  charge 
on  options  trades  executed  on  the 
Exchange.  The  charges  vary  depending 
on  whether  the  transaction  involves  an 
equity  or  index  option  and  whether  the 
transaction  is  executed  for  a  specialist 
or  market  maker  account,  a  member 
firm's  proprietary  account,  a  non- 
member  broker-dealer,  or  a  customer 
account.  The  Amex  also  imposes  a 
charge  for  clearance  of  options  trades 
and  an  options  floor  brokerage  charge, 
which  also  depends  upon  the  type  of 
account  for  which  the  trade  is  executed. 
In  addition,  all  three  types  of  charges — 
transactions,  options  clearance,  and 
options  floor  brokerage — are  subject  to 
caps  on  the  number  of  options  contracts 
subject  to  the  charges  on  a  given  day.'' 

Recently,  the  Amex  eliminated  all 
options  transaction,  clearance,  and  floor 
brokeage  fees  for  customer  equity 
options  orders.''  To  offset  the 
elimination  of  these  fees  for  customer 
equity  options  orders,  the  Exchange 
raised  the  equity  options  transaction  fee 


MSI     SC     -HMhldl. 

M7  CKK  J40  14l>— 4 

'  .Spf  Se(  uritii's  bxthdnge  .\i.\  Ki-lirasc  No  42752 
(Mav  :).  20(X1|.hS  FK  MnSA 

'  Thi-  ( iim-nt  i  nps  are  shI  ,it  2.(H)C)  c  nntrac  t>  fur 
t  iisl(imi>r  trnilns  ami  C(XK1  (  untrai  ts  for  nn"mb«r 
firm  firiiprii'tar%    nMnmenitxT  tiroker-ili-alt'r. 
speciali<it.  and  inarki't  maker  trades 

"•  Siv  Socuritie!)  t.xihaiige  .^^;1  Releasi^  Nu  42b75. 
(April  13.  2000).  65  FR  21223  (April  20.  2000) 
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from  $0.07  to  $0.19  per  contract  side  for 
member  firm  proprietary  orders  and 
from  $0.08  to  $0.17  per  contract  side  for 
specialist  and  market  maker  orders.  To 
further  offset  the  elimination  of  options 
transaction,  clearance  and  brokerage 
fees  for  customer  equity  option  orders, 
the  Exchange  proposes  to  increase  the 
equity  options  transaction  fee  for  non- 
member  broker-dealer  orders  from  $0.07 
to  $0.19  per  contract  side.  This  revised 
fee  will  also  apply  to  both  LEAPS  *"  and 
FLEX  ~  options.  Equity  options 
clearance  and  floor  brokerage  fees  for 
non-member  broker-dealers  will  remain 
unchanged  at  $0.04  and  $0.03  per 
contract  side,  respectively. 

III.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange  and  in  particular,  with  the 
requirements  of  Section  6  of  the  Act." 
Specifically,  the  Commission  finds  that 
the  proposal  is  consistent  with  Section 
6(b)(4)  of  the  Act,  which  requires  a 
registered  national  securities  exchange 
to  promulgate  rules  that  provide  for  the 
equitable  allocation  of  reasonable  dues, 
fees,  and  other  charges  among  its 
members  and  other  persons  using  its 
facilities.''  The  Commission  believes 
that  the  proposed  increase  in  the  equity 
options  transaction  fee  for  non-member 
broker-dealer  orders  is  not  uru-easonable 
and  should  not  discriminate  unfairly 
among  market  participants.  In  addition, 
the  Commission  notes  that  member  firm 
proprietary  orders  are  charged  the  same 
options  transaction  fee  as  is  proposed 
for  non-member  proprietary  orders. 

The  Commission  nnds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  thereof  in  the 
Federal  Register.  Approval  of  the 
proposal  will  enable  the  Exchange  to 
offset  the  recent  elimination  of  options 
transaction,  clearance,  and  floor 
brokerage  fees  for  customer  equity 
options  orders  in  an  expeditious 
manner.  The  Commission  notes  that  the 
Exchange  recently  raised  the  equity 
options  transaction  fee  for  member  firm 
proprietary  orders  to  help  offset  the 


"  LEAPS  are  Long  Term  Equity  Anticipation 
Securities  or  options  with  durations  of  up  to  36 
months  Spf  Amex  Rule  903( 

'  FLEX  options  are  customized  options  with 
individually  specified  terms  such  as  strike  price. 
expiration  date,  and  exercise  stvie   See  Amex  Rule 
900G 

"  15  I'.S  C;  78f  In  approving  this  rule,  the 
(Commission  has  considered  the  proposed  rule's 
impact  on  efficiency,  competition,  and  capital 
formation   15  I'  S  ci  78c(n 

-15  I'.S.C   7Hf(b)(4). 


elimination  of  options  transaction, 
clearance,  and  floor  brokerage  fees  for 
customer  equity  options  orders,  and  no 
comments  were  received  on  that 
proposal.'"  Therefore,  the  Commission 
believes  it  is  consistent  with  Section 
6(b)(5)  and  Section  19(b)(2)  of  the  Act  to 
grant  accelerated  approval  to  the 
proposed  rule  chcuige.' ' 

rV.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.>2  that  the 
proposed  rule  change  (SR-Amex-00- 
18)  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 
Deputy  Secretary-. 

IFR  Doc.  00-14820  Filed  6-12-00;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-42870;  File  No.  SR-CBOE- 
97-37] 

Self-Regulatory  Organizations; 
Chicago  Board  Options  Exchange, 
Inc.;  Order  Approving  Proposed  Rule 
Change  and  Notice  of  Filing  and  Order 
Granting  Accelerated  Approval  of 
Amendment  Nos.  1 ,  2,  3,  4  and  5  to  the 
Proposed  Rule  Change  Relating  to 
Eligibility  Requirements  for 
Participation  on  the  RAES  System 

May  31.  2000. 
I.  Introduction 

On  August  6.  1997.  the  Chicago  Board 
Options  Exchange,  Inc.  ("CBOE"  or 
"Exchcmge")  submitted  to  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  Section 
19{b)(l)  of  the  Securities  Exchange  Act 
of  1934  ("Act") '  and  Rule  19b-4 
thereunder,-  a  proposed  rule  change  to 
amend  its  Retail  Automatic  Execution 
System  ("RAES")  eligibility 
requirements  for  market  makers.  The 
proposed  rule  change  was  published  in 
the  Federal  Register  on  August  20, 
1997.3  Tljg  Commission  received  three 


'° See  Securities  Exchange  Act  Release  No  42675. 
(April  13.  2000).  65  FR  21223  (April  20.  2000) 
(approving  SR-Ame\-00-15) 

"  15  L'.S.C.  78f(b)(5)  and  78s(b)(2). 

1-15  U.S.C  78s(b)(2) 

'M7  CFR  2a0.30-3(a)(12). 

•15  U.S.C.  78s(b)(l) 

-17CFR240  19b--». 

'Exchange  Act  Release  No.  38928  (.-Vugu.st  12. 
1997).  62  FR  44296. 


comment  letters  on  the  proposed  rule 
change." 

On  July  23.  1998.  the  CBOE  submitted 
Amendment  No.  1  to  the  proposed  rule 
change.  ^  On  September  28.  1999.  the 
CBOE  submitted  Amendment  No,  2  to 
the  proposed  rule  change,*^  On 
December  8.  1999.  the  CBOE  submitted 
Amendment  No.  3  to  the  proposed  rule 
change."  On  March  22.  2000.  the  CBOE 
submitted  Amendment  No.  4  to  the 
proposed  rule  change.**  Finallv.  on  Mav 
19,  2000.  the  CBOE  submitted 


"  Letters  from  lames  1  Gelbort  t(  thi- 
Commissioners.  SEC.  dated  September  "   1997 
(Gelbort  Letter'):  Scott  Kilrea.  President  Letco. 
Lee  E  Tenzer  Trading  Company,  to  lonathan  G 
Katz.  Secretar\.  SEC.  dated  Februarv  20,  1998 
("Letco  Letter  No    1    1.  and  Scott  kilrea.  President 
Letco.  Lee  E  Tenzer  Trading  Compan\   et  al.  to 
Heather  Seidal.  Division  of  Market  Regulation 
("Division").  SEC.  dated  .^ugust  7.  1998  ("Letco 
Letter  No  2"|, 

■■  Letter  from  Timoth>  H  Thompson,  Director. 
Regulatory  .Affairs.  Legal  Department  CBOE.  tc 
Heather  Seidej,  Di\ision,  SEC  dated  )ul>  22.  1998 
(".Amendment  No   l"l   In  .Amendment  No   l.the 
Exchange  amended  the  proposal  bv  establishing  a 
floor  percentage  that  ma\  be  set  b\  the  .Market 
Performance  Cummittee  (   MPC  )  that  limits  a 
market  makers  total  transactions  and  contraci 
volume  executed  on  R.AES  The  CBOE  also 
proposed  that  the  market  maker  percentages  should 
be  established  and  calculated  on  a  quarterK  basis. 
.Amendment  No   1  contained  guidelines  to  be  used 
hv  the  .MPC  when  determining  whether  to  exempt 
market  maker  activity  on  one  or  more  trading  davs 
during  the  applicable  calendar  quarter  and 
guidelines  for  the  exercise  of  discretion  bv  the  MPC 
pursuant  to  Interpretation  .01  of  the  pro[iosed  rule 
change,  which  permits  the  MPC  to  appl\  the 
eligibility  requirements  to  fewer  than  all  >-  lasses 
traded  at  a  particular  trading  station  Finalh  .  the 
CBOE  responded  to  issues  raised  in  Letco  Letter  No. 
1  [see  supra  note  4) 

'  Letter  from  Timothv  Thompson  Director. 
Regulatorv  .Affairs,  Legal  Department.  CBOE.  to 
Richard  Strasser,  Division.  SEC.  dated  September 
23.  1999  ("Amendment  .No  2 "i  In  .Amendment  No 
2.  the  CBOE  amended  the  proposal  to  limit  its 
application  to  those  options  classes  identified  h\ 
the  Exchange  as  having  market  makers  that  trade  an 
inordinate  percentage  of  their  transactions  on 
R.AES.  The  Exchange  also  reiterated  its  belief  that 
the  proposed  rule  language  afforded  protections 
against  potential  discrimination  b\  the  MPC  when 
it  determines  which  trading  days  to  exempt  trum 
the  percentage  calc  ulations  because  the  MW'  will 
not  know  the  identit)  of  market  makers  from  the 
data  it  reviews.  Finally,  the  Exchange  .■■esponded  to 
issues  raised  in  Letco  Letter  Nr    2  (see  supra  note 
41 

"  Letter  from  Stephanie  C  Mullins.  .Attome\ . 
CBOE.  to  Kellv  Riley.  Division.  SEC.  dated 
December  7,  1999  (".Amendment  No   3  "1.  In 
.Amendment  No,  3.  the  CBOE  amended  the 
proposed  rule  change  to  provide  an  exemption  from 
the  proposed  R.AES  percentage  requirements  for 
designated  priman.  market  makers  ("DPMs ")  and 
their  designees,  when  acting  in  the  capacitx  as  a 
DPM  in  an  option  class 

"  Letter  from  Timothv  Thompson.  Director. 
Regulator!.  .Affairs.  Legal  Department.  CBOE.  to 
Kelly  Rilev.  Division.  SEC.  dated  .March  21   2000 
("Amendment  No.  4").  In  .Amendment  No  4.  the 
CBOE  corrected  rule  language  submitted  in 
.Amendment  .No.  3.  which  failed  to  reflect  the 
revisions  proposed  in  .Amendment  No.  2. 
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Amt'iulmfnt  Nn  '•>  tn  the  proposed  rult- 
(hanm'  ' 

Thi.s  (irdtT  iipprovfs  thf  proposed  nilr 
(  h.inm'.  as  amenilt'd.  Thf  ( iomiiussion  is 
also  solu  itiriK  c oimnent  on  Ainendmi'iit 
Nos  1.  2.  !.  4  and  Ti  to  the  proposed  nde 
change  from  iiiten-sted  persons 

11.  Descripliun  of  the  Pruposal 

The  (;B()K  proposes  to  establish  two 
additional  elii;ihilitv  re(|uirements  that 
ni.irket  makers  must  safisfv  to  be  eligible 
to  participate  in  the  KAK.S  system  '"  The 
Kxthan^e  also  [)roposes  to  cl.irifv  that 
CBOK  Rule  K  IH  applies  to  KAK.S 
eli^lbllltV   111    ill  (iHOK  o[)tions  exi  ept 
of)tions  on  the  .Stand. ird  .Si  I'oor's  KM) 
Stock  inilex  ("OKX'  ).  options  on  the 
Standard  Xt  Poor's  ')()()  Stix  k  Index 
("SPX")  .ind  options  on  the  Dow  )ones 
Industrial  Average  ('DIX  ").  whic  h  have 
separate  RAKS  rules 

The  Exchange  proposes  to  iin{)lenient 
a  limit  on  the  percentage  of  a  market 
maker's  overall  tradt^s.  both  in  terms  of 
total  transactiims  and  contract  volume, 
that  a  market  maker  may  transact  (m 
RAES  during  a  quarterly  period.  The 
proposed  eligibility  retjuirements. 
however,  will  not  apply  to  DPMs  ' '  The 
eligibility  requirements  have  two 
di.stinct  parts,  both  of  which  must  be 
satisfied.  First.  <i  market  maker's  RAEIS 
transactions  may  not  exct-ed  a 
maximum  percentage  of  his  or  her  total 
transactions  for  a  caltnidar  quarter. 
Sec(md,  a  market  maker's  contract 
volume  resulting  from  his  or  h»?r  RAES 
transactions  must  not  exceed  a 
maximum  percentage  of  his  or  her 


'Li'ltrr  triiiii  riiiinttiv  Thompsiui.  Dirrrlor 
K.'Hiililnrv  .\ffnirs    I.i'vi^il  D.p.irtm.Mil.  CHOF  to 
K.'llv  Kilt'V   DiMsiiiii,  SKC.  ilrtl.^il  M.iv  IH.  JOOO 
(   .Xinfiidmi'iil  Nil  '>").  In  Aini'iidiiifiil  Nn   '>.  ttw 
(!B()t;  .inn'iidfil  ih(?  pnipcisi-il  l.inKu.iHf  of 
llltiTpri»l.lllrill    in  of  Kulr  H  Hi    Spec  ifii  ,illv. 
liiliTprt!t,iliiiii  01  IS  propust'il  to  I  lint. nil  f.n  tnrs  In 
III'  I  iirisiilrri'il  tiy  iIih  Mt'<;  wlii'ii  it  ili-l>'riMiiii"> 
wlii'lliiT  III  iniposi-  itii'  pen  ••iit;)Ki'  riMpiimiiriils  mi 
.1  p-irtii  til.ir  .ipliiiiis  1  l.iss    Kiirlhrr  llif  \:\t  li.<iiK<' 
di'li'li'il  fni  tiirs  priipiivd  iii  ,\iii>'iiiliin'iit  No    1. 
vvhuh  wiTi'  til  liH  used  \<\  tin-  Ml'( '  to  d<'ttTMiiiir 
whflhtT  to  I'xfiiipl  .111  iiptiiiiis  1  l.iss  (rum  the 
pi'H  (!iil<i)<t'  ri'(piiri'iii''nls  Hmvi'M-r,  lit'<  aust?  ttie 
priipiisal   as  aiin'iidi'd  in  ,^llll•llllnll•nt  \(i.  2.  is  nci 
liiiiKfT  prnpiiscd  til  Im"  lliipli'iiii'llli'd  flour  widf  lull 
miK  .ippln'd  111  ..piMifii   uplniiis  i  I.ism's  th.il  Iuhvi- 
tiivn  idi-nlirii'd  liv  thf  Ml'(    l^  h  i\  iii><  m,irk.fl 
m.ikiTs  Ihrti  Hre  nut  ,ii  tivt'ly  tiiltilluiH  ihfir  iiirtrlti'l 
linking  iihhg.iliiiiis.  the  delpleil  factors  witc  nn 
liingnr  lUM  rss.irv 

'"  KAF.S  IS  Ihr  Km  h.uiKi"  n  .uiliiinrilii  I'xm  ulion 
syslfin  fur  small  (i{«n>'nill\  Ifss  than  fill  (  ontrac  ls| 
putilK  I  iisliiini'r  ni.irli.iM  nr  iii.irki'lafiht  Inint  nrdiTs 
WluMi  K.\KS  ri-i  i-ivfs  an    inli-r  Ihi-  <.vsti'm 
iiit.iiiiatii  dllv  will  .ilt.ii  h  til  thf  'irdi-r  its  f  xhcuIihii 
prii  >\  di-trriniin-d  h\  itw  pri'V.iiling  in.irki't  ipioli-  at 
lti>'  tiinr  of  Ihf  iirdHr  ^  rnlrv  iiiIh  thf  svslfiii    A  Inn 
urdfr  will  pa\  thf  ufffr    i  ■■fU  iirdfr  will  sell  .il  thf 
hid    All  flixihlf  m.irkfl  makfr  who  is  siKl'fd  onto 
KAK.S  at  Ihf  liiiif  thf  onlfr  iv  rfi  f  ivfd  will  tie 
'Ifsi^n.itfd  111  tradf  witti  ihf  puhlii  (iistniniT  .il  thf 
■I'.Mi^nt-d  prii  f 

'  I  Sff   Vuifinlnif  III  No.  U. 


overall  (  ontrai  t  volume  during  a 
(  .ilendar  quarter 

These  percentages  will  be  determined 
hv  the  MPC  The  MPCs  authority  to 
determine  the  applicable  pert  entages. 
however,  will  be  limifetl  so  that  nt'ither 
of  the  percentages  may  be  set  at  less 
than  fiftfM'n  percent.  In  other  wiirds.  the 
MP( ;  may  not  establish  a  maximum 
KAP;S  tran.saction  or  contact  volume 
percentage  under  fifteen  percent 

Funher.  the  MPC  will  only  implement 
thesf!  eligibility  requirements  on  those 
options  cdasses  that  have  been  identified 
as  having  market  makcirs  that  are  not 
actively  fulfilling  their  market  making 
obligations  '-'  If  the  MPC  determines  to 
implement  the  eligibility  requirements 
on  an  options  class,  a  regulatory  circular 
will  be  issued  setting  forth  the 
applic  able  percentages  and  the  effective 
date  for  the  applic:ation  of  the 
percentages  before  the  beginning  of  the 
(piarterly  period. 

The  MPC  will  have  the  authority  to 
implement  the  eligibility  requirements 
on  those  options  classes  that  it  identifies 
as  having  markc^t  makers  that  are  not 
actively  fulfilling  their  market  making 
obligations  on  the  floor  of  the  Exchange. 
The  factors  to  be  considered  by  the  MPC 
when  determining  whether  to  apply  the 
percentage  requirements  include 
complaints  from  floor  brokers  or  other 
market  makers:  the  results  of  routine 
market  performance  surveys;  data 
c;oncerning  the  percentage  of  RAES 
trades  performed  by  a  particular  market 
maker  or  market  maker  trading  crowd: 
or  any  other  factor  that  the  MPC]  deems 
relevant.'  ' 

At  the  end  of  each  quarter,  the  market 
maker  transaction  and  volume 
percentages  will  be  calculated.  The  MPC 
will  have  the  authority  to  exempt  from 
the  percentage  tabulations  certain 
trading  dav-s  When  determining  which 
days  to  exempt,  however,  the  MPC  will 
not  be  privy  to  individual  market  maker 
identities.  It  will  consider  whether  a 
particular  dav  experienced  an  unusually 
high  percentage  of  RAES  trades 
compared  to  normal  trading  days  and 
any  other  relevant  factors.  Generally,  the 
MPC  will  exempt  market  maker  activity 
for  any  option  class  on  days  where  the 
percentage  of  RAES  trades  out  of  total 
trades  exc:eeds  the  requirement  set  for 
the  class  by  the  MPC. 

If  a  market  maker  is  found  to  be  in 
violation  of  the  eligibility  requirements, 
\w  or  shc!  may  be  determined  ineligible 
to  participate  cm  RAES.  In  addition,  a 
market  maker  may  be  subjcjct  to 
disciplinary  or  other  remedial  action  by 
the  MPC  under  paragraph  (d)  of  Rule 


8  16  Market  makers,  pursuant  to 
Chapters  XIX  and  X\TI,  as  applicable, 
may  appeal  such  actions  taken  bv  the 
MPC:  I-* 

III.  Summary  of  Comments 

The  Commission  received  three 
comment  letters  from  two  commenters 
on  the  proposed  rule  change.'''  One 
commenter  stated  that  he  believed  that 
the  proposed  rule  change  was 
unnecessary.  ">  The  other  commenter, 
while  generally  supporting  the 
underlying  motivation  of  the  proposed 
rule  change,  questioned  its  application 
on  DPMs  '^  and  requested  that  approval 
of  the  proposal  be  postponed  until  the 
ramifications  on  DPMs  could  be 
msolved.'"  The  Exchange  submitted  to 
the  Commission  a  letter  in  response  to 
the  issues  raised  by  one  commenter  '"  In 
addition,  the  Exchange  addressed  the 
issues  raised  in  the  comment  letters  in 
Amendment  Nos.  1,2,  and  3.  The 
following  discussion  summarizes  the 
issues  raised  by  the  commenters  and  the 
Exchange's  response. 

I .  Gelbart  Letter 

In  his  comment  letter.  Mr.  Gelbort 
questioned  the  appropriateness  of  the 
proposed  rule  change  and  suggested  that 
current  Exchange  rules  should  be  able  to 
sufficiently  address  the  concerns 
described  by  the  Exchange  relating  to 
market  makers  who  fail  to  adequately 
fulfill  their  market  making  obligations. 
Specifically,  Mr.  Gelbort  suggested  that 
by  filing  the  proposal  the  Exchange 
implied  that  it  had  been  unable  to 
enforce  the  provisions  of  CBOE  Rule 
8.7.'"  Mr.  Gelbort  stated  that  he  believed 
that  other  current  Exchange  rules,  if 
employed  effectively,  could  adequately 
address  the  problems  identified  by  the 
Exchange.  For  example,  according  to 
Mr.  Gelbort,  CBOE  Rule  8.2(a)  provides 


'-  Sff  Amondmcnt  No.  2. 
' '  .Sfv'  Niiifiidiii.'nt  No.  5. 


'<Thf  Ex(.hangp  alsii  nolfd  that  the  MK:  might 
dfterminf  to  require  an  inpligible  market  maker  In 
parlic  ipatp  in  R.\E.S  if  there  Is  inadequate 
parlii  ipation  in  .i  partu  ular  nplions  clasb.  Sef 
CBOE  RuleH  161(1 

''  .Sef  supm  note  4. 

'"  See  (jelbort  Letter. 

'  ■  .See  Letro  Letter  No.  1 

'•"  .See  Letcu  Letter  No    2 

'•'•Letter  from  Charles  I  Henr>-.  President  and 
Chief  Operating  Officer.  CBOE  to  Jonathan  G.  Kalz. 
Secretary.  SEC",  dated  0<  tober  31.  1997  (  "Response 
l.elter")  The  Response  letter  addressed  the  issues 
raised  in  the  tielbort  Letter 

-•"CBOE  Rule  fl  7  sets  forth  the  obligations  of 
market  makers  Pursuant  to  CBOE  Rule  8  7.  market 
makers  are  required,  among  other  things,  to  execute 
transactions  that  ronstilule  a  course  of  dealings  that 
are  reasunablv  calculated  to  contribute  to  the 
maintenanc  e  of  a  fair  and  orderly  market 
Specifically,  market  makers  tuT  required,  among 
other  things,  to  compete  with  other  market  makers 
to  improve  markets,  to  make  markets,  to  update 
market  quotations  in  response  to  changed  market 
conditions  and  to  price  options  contracts  (airly. 


Federal  Register/Vol.  65,  No.  114 /Tuesday,  June  13,  2000/Notices 


37193 


the  Exchange  with  the  authority  to  deny 
market  maker  registration  for 
insufficient  ability.  In  addition, 
according  to  J^.  Gelbort,  CBOE  Rule 
8.2(b)  permits  the  MPC  to  suspend  or 
terminate  market  maker  regisfrations  for 
incompetence.  Further.  Mr.  Gelbort 
stated,  CBOE  Rule  8.3  permits  the  MPC 
to  suspend  or  terminate  market  maker 
appointments  when  the  interests  of  a 
fair  and  orderly  market  are  served. 
Finally.  Mr.  Gelbort  described  the 
authority  granted  to  the  MPC  in  CBOE 
8.60  to  hold  informal  meetings  or 
hearings  that  may  result  in  remedial 
actions  against  market  makers  and  the 
disciplinary  proceedings  that  the 
Excheinge  may  institute  under  Chapter 
XVII  of  its  rules. 

Mr.  Gelbort  also  suggested  that  the 
proposed  rule  change  might  create 
inequities  associated  with  its 
administration.  Specifically,  Mr.  Gelbort 
raised  concerns  about  the  broad 
authority  sought  by  the  Exchange  and 
questioned  the  apparent  lack  of 
numerical  limits.  Mr.  Gelbort  pointed 
out  that  the  broad  authority  could  result 
in  the  proposed  rule  being  applied  to 
exclude  certain  market  makers  in  an 
arbitrary  manner.  He  also  questioned 
whether  the  proposed  rule  could  be 
applied  differently  to  market  makers 
and  DPMs. 21  In  addition,  Mr.  Gelbort 
suggested  that  because  the  Exchange  has 
the  authority  to  compel  market  maker 
participation  on  RAES  whenever  a 
market  maker  is  present  in  the  crowd 
during  an  expiration  cycle  after  the 
market  maker  has  signed  on  to  RAES 
once, 22  that  market  makers  would  not  be 
able  to  self-regulate  his  or  her  own 
RAES  trading  percentage.  Further,  Mr. 
Gelbort  stated  that  the  proposed  rule 
would  not  encourage  compliance  with 
the  marekt  making  obligations  of  CBOE 
Rule  8.7  in  all  classes  allocated  to  a 
crowd. 

Mr.  Gelbort  also  questioned  the  effect 
of  changing  the  phrase  from  "in  that 
trading  crowd"  to  "at  the  trading 
station"  in  proposed  Rule  8.16(a)(iv). 
Mr.  Gelbort  expressed  concern  that  his 
change  in  language  could  allow  a  future 
MPC  to  interpret  the  phrase  as 
prohibiting  market  makers  standing  in 
one  part  of  the  crowd  from  trading  or 
participating  on  RAES  in  all  classes 
allocated  to  the  crowd.  According  to  Mr. 
Gelbort,  some  DPMs  arrange  their 
stations  to  make  it  difficult  for  all 
market  makers  to  trade  in  all  of  the 
classes  allocated  to  the  station  and  he 


questioned  the  significance  of  the 
language  change. 

Finally,  Mr.  Gelbort  stated  that  he 
believed  that  the  proposed  rule  change 
is  anticompetitive  because  he  believes  it 
condones  disregeird  for  the  affirmative 
market  making  obligations  and  because 
it  arbitrarily  restricts  the  number  of 
market  makers  who  may  choose  to 
interact  with  RAES-eligible  orders. 
Fiirther,  he  believed  that  the  Exchange 
should  clarify  the  problems  sought  to  be 
addressed  by  the  proposal  and  to 
determine  whether  current  Exchange 
rules  adequately  address  these 
problems.  If,  however,  the  Exchange 
finds  that  the  proposal  is  the  best  gauge 
for  market  maker  performance,  Mr. 
Gelbort  believes  that  persistent  non- 
compliance should  be  met  with 
sanctions  stronger  than  exclusion  from 
RAES. 

The  Exchange  responded  to  Mr. 
Gelbort  "s  comments  in  its  Response 
Letter.2s  The  following  simimarizes  the 
Response  Letter. 

Tne  Exchange  expressed  its  strong 
disagreement  with  Mr.  Gelbort 's 
suggestion  that  is  proposal  was  an 
indication  of  its  inability  to  enforce 
CBOE  Rule  8.7.  According  to  the 
Exchange,  the  proposal  should  not  be 
read  to  suggest  that  it  lacks  the  ability 
to  enforce  compliance  with  CBOE  Rule 
8.7,  but  should  be  considered  as  an 
additional  incentive  for  market  makers 
to  meet  their  market  making  obligations. 
The  Exchange  explained  that  it  utilizes 
a  number  of  current  rules  to  ensure 
compliance  by  its  market  makers.  For 
example,  the  Exchange  stated  that  it 
conducts  semi-annual  crowd 
evaluations  pursuant  to  CBOE  Rule  8.60 
during  which  the  MPC  speaks  to  each 
member  of  a  trading  crowd  to  explain 
the  obligations  of  market  makers.  These 
reviews  have  led  to  some  trading 
crowds  being  restricted  in  new  product 
allocations  and  have  led  to  referrals  to 
the  Department  of  Market  Regulation  for 
appropriate  action  when  it  appears  that 
individual  market  makers  are 
performing  below  standard. 

The  Exchange  also  stated  that  it 
evaluates  the  performance  of  individual 
market  makers.  The  Exchange  reviews, 
on  a  quarterly  basis,  whether  a  market 
maker  is  complying  with  the  trading 
volume  requirements  of  Interpretation 
.03  of  CBOE  Rule  8.7.2"  jhe  Exchange 


-'  As  discussed  above.  DPMs  have  been 
specifically  exempted  from  operation  of  the  rule. 
.See  Amendment  No  3 

-•^.Sw  CBOE  Rule  8. 16(b). 


-^  See  supra  note  19 

•'<  Interpretation  .03A  of  CBOE  Rule  8.7  requires 
a  market  maker  to  transact  75  percent  of  his  or  her 
total  contract  volume  in  options  classes  to  which 
he  or  she  has  been  appointed.  Interpretation  .03B 
of  CBOE  Rule  8.7  requires  a  market  maker  to 
execute  at  least  25  percent  of  his  or  her  total 
transai  lions  in  person,  and  not  through  the  use  of 
orders,  provided,  however,  that  for  any  calendar 


stated  that  the  MPC  takes  progressive 
remedial  actions  against  market  makers 
for  violations  of  these  provisions.  In 
conjunction  with  the  MPC's  review,  the 
Department  of  Market  Regulation 
reviews  the  80  percent  in-person 
requirement. 2 5  According  to  the 
Exchange,  these  reviews  seek  to  ensure 
that  market  makers  trade  in  the 
appointed  options.  If  a  market  maker  is 
not  performing,  remedial  actions  mav  be 
taken. 

Moreover,  according  to  the  Exchange, 
applications  of  potential  market  makers 
are  reviewed.  The  Elxchange's 
Membership  Committee  reviews  all 
market  maker  applications,  pursuant  to 
CBOE  Rule  8.2(a)  and  Chapter  III  of  the 
Exchange's  rules.  All  market  maker 
applicants  must  successfully  complete 
an  examination  that  measures 
competence  and  qualifications.  Further, 
all  applicants  must  attend  educational 
training. 

In  response  to  Mr.  Gelborts  assertion 
that  the  proposal  may  be  inequitably 
administered  because  of  the  broad 
authority  of  the  MPC  to  set  applicable 
percentages,  the  Exchange  stated  that 
this  flexibility  was  necessary  because 
the  MPC  does  not  yet  have  experience 
with  setting  such  limitations.  Further, 
the  Exchange  believes  that  the  flexibility 
will  enable  the  MPC  to  apply 
appropriate  to  each  class  and  to  exempt 
trading  days  as  necessary .  The  Exchange 
stated  that  the  administration  of  the  rule 
would  not  be  arbitrary  because  the  same 
percentages  for  a  particular  class  will 
apply  to  all  market  makers.  Moreover, 
members  economically  aggrieved  by  any 
MPC  decision  will  be  able  to  appeal 
such  decision  pursuant  to  Chapter  XIX 
of  the  Exchanges  rules. 

The  Exchange  disagreed  with  Mr. 
Gelborts  assertion  that  market  makers 
will  be  unable  to  effectively  regulate 
their  percentage  of  RAES  trades.  While 
it  is  true  that  a  market  maker  is 
obligated  to  log  on  to  RAES  in  specified 
circumstances,  which  prevents  the 
market  maker  from  regulating  the 
number  of  his  or  her  RAES  trades,  the 
Exchange  believes  that  a  market  maker 
can  regulate  the  number  of  non-RAES 
trades  by  making  competitive  markets 
and  aggressively  competing  for  order 
flow.  Thus,  the  Exchange  believes  that 
market  makers  can  regulate  the 
percentage  of  his  or  her  RAES  trades  by 
monitoring  his  or  her  non-RAES  trades. 
Moreover,  the  Exchange  states  that  the 
MPC's  authority  to  exempt  certain 


quarter  in  w  hich  a  market  maker  receives  market 
maker  treatment  of  off-floor  orders,  the  market 
maker  must  execute  in  person,  and  not  through  the 
use  of  orders.  80  pen  ent  of  his  or  her  total 
transactions 
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tratiin^  d.ivs  should  prHvont  marb'l 
makers  frnm  failing  to  satisfy  the  tests 
due  to  unusual  market  conditions 

In  response  to  Mr  (ielbort's  assertion 
that  the  proposal  would  not  encourage 
compliance  with  the  obli^ati()n  imposed 
on  market  makers  to  make  markets  in  all 
series  of  options  classes  at  the  trading 
station,  the  Exchange  states  the  proposal 
was  not  intended  for  such  a  purpose. 
According  to  the  Exchange,  the 
proposed  rule  change  was  not  meant  to 
encourage  compliance  with  this  market 
maker  obligation  and  that  other 
Exchange  rule  serve  this  purpose. 

Regarding  the  proposed  change  in 
language  from  "in  the  trading  crowd"  to 
"at  the  trading  station."  the  Exchange 
states  the  terms  "station"  and  "trading 
crowd"  are  synonymous,  pursuant  to 
Interpretation  .01  to  CBOE  Rule  8.8. 
Thus,  a  future  MPC  could  not  change 
this  Interpretation  without  first 
submitting  a  proposed  rule  change  to 
the  Commission  for  approval. 

The  Exchange  believes  that  the 
proposal  should  provide  market  makers 
with  an  incentive  to  compete  when  they 
are  signed  onto  RAES  because  failure  to 
actively  fulfill  their  market  obligations 
under  CBOE  Rule  8.7  could  lead  to 
sanctions.  The  Exchange  believes  that 
the  proposal  complements  the  other 
objectives  tests  to  ensure  that  a  market 
maker  fulfills  his  Rule  8.7  obligations. 
Further,  the  Exchange  does  not  believe 
that  the  proposal  will  limit  the  number 
of  market  makers  who  will  be  able  to 
actively  engage  in  making  markets  in 
their  appointed  classes.  Rather,  the 
Exchange  believes  that  the  proposal 
encourages  compliance  with  CBOE  Rule 
8.7  and  promotes  active  competition 
among  market  makers. 

Finally,  the  Exchange  agrees  with  Mr. 
Gelbort's  observation  that  persistent 
non-compliance  with  the  proposal 
should  be  met  with  a  stronger  sanction 
than  expulsion  from  RAES.  According 
to  the  Exchange,  suspension  from  RAES 
is  only  one  of  the  alternative  sanctions 
that  may  be  imposed  pursuant  to 
proposed  paragraph  (d)  of  CBOE  Rule 
8.16.  Specifically,  if  a  member 
repeatedly  violates  the  proposed  rule, 
the  MPC  may  refer  the  violations  to  the 
Department  of  Market  Regulation  for  an 
investigation  of  the  market  maker's 
compliance  with  CBOE  Rule  8.7 
generally. 

2.  Letcn  Letters 

Letco  submitted  two  letters  to  the 
Commission  in  response  to  the 
proposed  rule  change.-"  In  both  letters. 
Letco  expressed  concern  about  some  of 
the  administrative  applications  of  the 


proposal  Specifically,  the  commenter 
questioned  the  application  of  the 
proposal  with  respect  to  DPMs.  As 
discussed  above,  subsequent  to  these 
comment  letters,  the  Exchange  amended 
the  proposal  to  exempt  DPMs  from  the 
proposal  rule  -'  Thus,  the  commenters 
concerns  regarding  DPMs  are  moot. 

IV.  Discussion 

After  cjireful  review,  the  Commission 
finds  that  the  proposed  rule  change  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange.-'"  In  particular,  the 
Commission  finds  that  the  proposal  is 
consistent  with  the  requirements  of 
Section  6(b)(5)  -"  of  the  Act,  which 
requires,  among  other  things,  that  the 
rules  of  an  exchange  be  designed  to 
promote  just  and  equitable  principals  of 
trade,  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and  in  general,  to  protect 
investors  and  the  public  interest. 

Currently,  CBOE  Rule  8.16  does  not 
contain  any  eligibility  requirements  for 
participating  on  RAES  that  is  related  to 
a  market  maker's  trading  activity.  The 
Exchange  stated  that  it  had  learned  that 
some  market  makers  on  the  floor  have 
relied  on  their  RAES  participation  to 
derive  a  large  percentage  of  their  profits 
and  have  not  been  affirmatively 
fulfilling  their  market  making 
obligations  as  set  forth  in  CBOE  Rule 
8.7.  The  Exchange  explained  that  RAES 
was  never  intended  to  be  a  substitute  to 
the  normal  operation  of  a  traditional 
market  making  business.  However,  it 
became  apparent  to  the  Exchange  that 
participation  on  RAES  had  led  some 
market  makers  to  cease  to  perform  their 
obligations  under  CBOE  8.7. 

To  address  these  problems,  the 
Exchange  developed  the  proposed 
eligibility  requirements.  With  these 
requirements,  the  Exchange  seeks  to 
ensure  that  market  makers  affirmatively 
make  markets  in  their  allocated  classes. 
The  proposal  seeks  to  prevent  market 
makers  from  relying  on  order  flow  from 
RAES  without  actively  seeking  order 
flow  on  the  floor  of  the  Exchange. 

Pursuant  to  CBOE  Rule  8.7,  market 
makers  have  specified  obligations  that 
must  be  fulfilled.  Generally,  market 
makers  are  required  to  enter  into 
transactions  that  constitute  a  course  of 
dealings  "reasonably  calculated  to 
contribute  to  the  maintenance  of  a  fair 


'  Sf»f  l.i>l(  (I  l.<"lli>r  Niis    1  anil  1.  <iti(>fii  imli'  4 
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'"  In  rtpprovinn  this  prnpiisal.  thn  (Commission  has 
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efficiMnLV.  cumpetition.  and  capital  fdrmalmn    l.'i 
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•'"15  1J.SC.  78f(b){5). 


and  orderly  market."  Further,  market 
makers  are  obligated  to  continuously  . 
engage  in  dealing  for  their  own  accounts 
when  a  lack  of  price  continuity  exists  or 
when  there  is  a  temporary  disparity 
between  supply  and  demand  for  a 
particular  contract,  or  when  a  temporary 
distortion  of  the  price  relationships 
exists  between  options  contracts  of  the 
same  class.  In  addition,  market  makers 
are  specifically  required  to:  (i)  complete 
with  other  market  makers  to  improve 
markets;  (ii)  make  markets,  which  will 
be  honored  to  a  reasonable  number  of 
contracts  in  all  series  of  options  classes 
at  the  trading  post;  (iii)  update  market 
quotations  in  response  to  changed 
market  conditions;  and  (iv)  price 
options  contracts  fairly,  within  certain 
perimeters. 

As  described  above,  market  makers 
have  many  important  obligations  that 
create  a  viable  marketplace  for  options 
contracts,  and  perform  functions  that 
contribute  to  fair  and  orderly  markets, 
as  well  as  to  liquidity.  If  market  makers 
are  not  actively  performing  these 
obligations,  the  integrity  of  the 
marketplace  is  compromised.  Customers 
expect  that  when  they  send  an  order  to 
the  CBOE  floor  that  it  will  be  treated  in 
a  manner  consistent  with  the 
requirements  of  the  CBOE  rules,  and 
when  market  makers  fail  to  fulfill  their 
obligations,  customers  can  be  negatively 
impacted. 

If  market  makers  are  failing  to  fulfill 
their  obligations  as  the  Exchange 
described,  the  market  for  those 
securities  can  be  adversely  affected 
because  there  is  not  competition  from 
all  of  the  market  makers  in  the  trading 
crowd.  This  lack  of  total  involvement  by 
the  crowd  could  lead  to  inferior  pricing 
of  customer  orders,  and  could  affect 
liquidity.  Moreover,  customer  orders 
may  be  executed  in  a  less  timely 
manner. 

Thus,  the  Commission  is  satisfied  that 
the  proposal  addresses  these  concerns 
in  a  manner  that  is  consistent  with  the 
Act.  Under  the  proposal,  in  a  particular 
calendar  quarter  market  makers  will  be 
limited  in  the  proportion  of  RAES 
transactions  that  may  make  up  their 
total  transactions  and  total  contract 
volume.  As  proposed,  the  MPC  may 
determine  for  a  particular  options  class 
to  limit  each  market  maker's 
transactions  and  contract  volume 
attributed  to  trades  on  RAES  to  a 
maximum  percentage  of  each  market 
maker's  total  transactions  and  contract 
volume.  The  MPC  will  determine  two 
percentages,  one  will  establish  a 
maximum  percentage  of  a  market 
maker's  total  transactions  for  the  quarter 
that  may  be  derived  from  RAES 
transactions;  the  other  will  establish  the 
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maximum  contract  volume  that  may  be 
derived  from  a  market  maker's  RAES 
transactions.  Neither  of  these 
percentages  may  be  less  than  15  percent. 

The  Commission  believes  that  these 
percentages  should  encourage  market 
makers  to  actively  fulfill  their  market 
making  obligations.  A  market  maker 
allocated  options  that  are  subject  to 
these  percentages  requirements  is  more 
likely  to  participate  in  the  floor  market 
because  its  passive  participation  by 
signing  onto  RAES  will  be  limited  based 
on  the  market  makers  non-RAES 
transactions.  In  this  way.  the  proposed 
rule  should  act  as  an  incentive  to  market 
makers  to  fulfill  their  obligations 
because  those  who  fail  to  keep  their 
RAES  percentage  within  the  maximum 
percentages  will  be  subject  to  sanctions, 
including  suspension  of  RAES 
participation. 

The  Commission  is  satisfied  with  the 
15  percent  floor  that  has  been 
established  in  the  rule.  This  provision 
limits  the  discretion  of  the  MPC  by 
preventing  the  MPC  from  establishing 
percentages  that  may  be  too  low.  and 
recognizes  the  importance  of  technology 
in  Exchange  operations.  Today,  a  large 
amount  of  orders  are  routed  to  RAES  for 
automatic  execution.^"  Thus,  an  unduly 
restrictive  percentage  may  have 
unintended  consequences  that 
compromise  order  flow  and  trading 
operations.  This  floor  percentage  is 
intended  to  strike  a  balance  between 
establishing  reasonable  percentages  to 
encourage  market-makers  to  fulfill  their 
obligations  on  the  floor  while  also 
recognizing  the  amount  of  order  flow 
that  is  routed  to  the  RAES  system  for 
execution.  The  Commission  expects  that 
the  Exchange  will  monitor  the 
percentages  established  by  the  MPC  to 
ensure  that  this  balance  is  preserved. 

The  proposal  will  only  be 
implemented  in  those  options  classes 
that  the  Exchange  has  identified  as 
having  market  makers  that  are  not 
actively  fulfilling  their  market  making 
obligations.  The  Commission  believes 
that  this  limitation  is  appropriate  and 
consistent  with  the  Act.  There  would 
not  be  any  reason  to  impose  such 
limitations  on  market  makers  who  are 
already  actively  making  markets  in  their 
allocated  options  classes.  This  proposal 
provides  the  MPC  with  a  remedial 
measure  that  can  be  imposed  when  a 
problem  is  identified. 

The  MPC  will  have  the  authority  to 
determine  the  options  classes  in  which 
market  makers  will  be  subject  to  the 
percentage  limitations.  In  determining  , 
whether  to  impose  the  percentage 


^"According  to  the  Exchange,  approximately  34% 
of  its  order  executions  take  place  in  RAES. 


requirements  on  a  particular  options 
classes,  the  MPC  will  consider  factors 
such  as  complaints  from  floor  brokers  or 
other  market  makers  that  certain  market 
makers  performance  sur\'eys,  data 
concerning  the  percentage  of  RAES 
trades  performed  by  particular  market 
makers,  and  other  relevant  factors.  The 
Commission  believes  that  these  factors 
provide  the  MPC  with  the  appropriate 
amount  of  discretion.  Because  the  MPC 
will  consider  only  relevant  data,  the 
limitations  on  the  proportion  of  RAES 
trades  to  a  market  maker's  total  trades 
should  only  be  applied  to  those  options 
classes  that  are  experiencing  market 
maker  problems.  "The  Commission 
believes  that  this  discretion  should 
provide  the  MPC  with  flexibility  to 
implement  the  eligibility  requirements 
where  needed,  while  also  preventing  the 
implementation  of  these  requirements 
in  classes  that  do  not  have  such  a  need. 

The  MPC,  at  the  end  of  each  quarter, 
will  have  the  authority  to  exclude  from 
the  percentage  calculations  trading  days 
that  may  have  experienced  an  unusually 
high  percentage  of  RAES  transactions 
when  compared  to  normal  trading  days. 
In  making  this  decision,  the  MPC, 
however,  will  not  be  able  to  identify' 
individual  market  makers.  Thus,  the 
MPC  will  not  be  able  to  make  these 
decisions  based  on  any  market  maker's 
identity  or  volume.  This  anonymity 
should  help  to  ensure  that  the  process 
of  excluding  days  is  fair. 

As  described  above,  the  Commission 
received  three  comment  letters  from  two 
conunenters  regarding  the  proposal.  The 
Commission  believes  that  the  Exchange 
adequately  addressed  the  commenters 
concerns.  Specifically,  the  Commission 
believes  that  the  proposal  does  not 
reflect  upon  the  Exchange's  ability  to 
enforce  its  market  making  obligations. 
Rather,  the  Commission  believes  that 
the  proposal  should  enhance  the 
existing  regulatory  structure  of  the 
Exchange.  In  addition,  the  Commission 
is  satisfied  with  the  Exchange's 
assertion  that  its  rules  already 
specifically  define  the  terms  "in  that 
trading  crowd"  and  "at  the  trading 
station"  as  synonymous,  and  the 
Conmiission  further  agrees  that  such 
definitions  could  only  be  amended  by  a 
rule  change  approved  by  the 
Commission. 

The  Commission  disagrees  with  Mr. 
Gelbort's  assertion  that  the  proposal  is 
anticompetitive  because  it  condones 
disregard  for  affirmative  market  making 
obligations  and  because  it  arbitrarily 
restricts  the  number  of  market  makers 
that  may  interact  with  RAES-eligible 
orders.  On  the  contrary,  the  Commission 
believes  that  the  proposal  should 
encourage  market  makers  to  vigorously 


make  markets  in  their  appointed  classes. 
Moreover,  the  Commission  does  not 
believe  that  the  proposal  arbitrarily 
restricts  the  number  of  RAES-eligible 
market  makers  that  may  interact  with 
RAES  transactions  because  all  market 
makers  will  be  able  to  continue  to 
interact  with  RAES  orders  so  long  as 
their  businesses  do  not  place  an  over- 
reliance  on  RAES  transactions  to  the 
detriment  of  the  business  on  the  floor. 
Market  makers  that  fulfill  their  market 
making  obligations  on  the  floor,  as  well 
as  in  RAES,  should  not  be  prevented 
from  participating  in  either  trading 
forum. 

Finally,  as  discussed  above  both 
commenters  expressed  concerns  about 
how  the  proposal  would  apply  to  DPMs. 
The  Exchange  has  addressed  these 
concerns  by  exempting  DPMs  from 
operation  of  the  rule.  DPMs  have 
additional  responsibilities  along  with 
making  markets,  such  as  maintaining 
the  book,  participating  at  all  times  in 
automated  execution  and  order 
handling  systems,  and  responding  to 
competitive  developments  in  areas  of 
market  quality  and  customer  ser\'ice. " 
Thus,  a  DPM  is  unable  to  rely  primarily 
on  RAES  trades  to  operate  profitably. 
Therefore,  imposing  the  eligibility 
requirements  on  DPMs  would  be 
unwarranted. 

The  Commission  finds  good  cause  to 
accelerate  approval  of  Amendment  Nos. 
1.  2,  3.  4  and  5  to  the  proposed  rule 
change  prior  to  the  thirtieth  day  after 
the  date  of  publication  of  notice  thereof 
in  the  Federal  Register. 

In  Amendment  No.  1 .  the  Exchange 
proposed  to  prohibit  the  MPC  from 
requiring  that  market  makers' 
transaction  or  contract  volume  from 
RAES  executions  be  less  than  15  percent 
of  their  total  transaction  or  contract 
volume.  By  placing  a  floor  on  the 
percentage  of  a  market  maker's  total 
transaction  and  contract  volume  that  it 
must  execute  otherwise  than  on  RAES. 
the  Conunission  believes  that  the 
changes  proposed  in  Amendment  No.  1 
preclude  the  MPC  from  establishing 
eligibility  requirements  that  could 
actually  harm  the  operations  of  the  floor 
and  the  business  of  the  market  makers. 
The  Exchange  also  proposed  to  apply 
these  market  makers  eligibility 
requirements  on  a  quarterly  basis. 
Finally,  the  Exchange  proposed  two  sets 
of  guidelines  for  the  MPC.  The  first  set 
of  guidelines  will  be  used  by  the  MPC 
to  determine  which  days  to  exclude 
from  the  eligibility  calculations.  The 
Commission  believes  that  these 
proposed  guidelines  strengthen  the 
proposal  by  preventing  the  MPC  from 


"  Spc  CBOE  Rules  8.80  and  8  81 
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The  Commission  helieves  that  the 
proposals  in  Amendment  No    1  (-nhance 
the  proposed  rule  i  haiikje   For  these 
reasons  the  (Commission  helievt-s  that 
i^ood  c.iuse  exists,  i:onsistent  with 
Se(  tion()(h|(5)  "  and  .Sertion  \'-Hh]  "of 
the  Act,  to  accelerate  approval  of 
Amendment  No    1  to  the  proposed  rule 
change 

in  Amendment  No  2,  the  Kxchanije 
proposed  to  limit  the  application  of  the 
proposed  rule  to  ofitions  (lasses 
identified  as  having;  market  makers  tli.it 
trade  an  inonlinate  pen  enta^e  of  their 
trades  on  KAKS   The  ( iommission 
helieves  th<it  allowing  the  Kxch.ui^-e  to 
limit  .ipplication  of  the  proposal  to  onlv 
(.ertain  options  classes  will  rediii:e  the 
potential  for  undue  liurdens  to  be 
placed  on  those  o()tions  (lasses  that  are 
trading  without  problems  and  th.it  h.jve 
market  makers  that  ,ire  >i(  tivelv  hiiniliuK 
their  m.irkel  makiiii"  obligations   In 
addition,  the  Ivxchanj'e  further 
explained  whv  it  believes  that  its 
proposal  siiffi(  lentlv  [)rote(  ts  against  the 
MPr.  discrimiiiatinj;  .igainst  or  in  favor 
of  anv  parties  when  (exercising  its 
discretion  to  ex(  hide  certain  davs  from 
thie  pt^rcentage  (  alcul.itioiis    The 
(iomnnssion  is  satisfitnl  that  the 
proposal  prev(ents  the  Ml'C.  from 
ap{)lving  the  eligibility  recjuirements  m 
a  dis(:riminator\  fashion   In  partu  ular. 
th(!  (iommission  believes  that,  btv  ause 
tho  data  upon  which  the  MFC  will  ba.se 
its  decision  to  exclude  (;(.'rtain  davs  from 
th(!  calcul.ition  of  tht?  eligibilitv 
requirtmient  will  not  identify  individual 
market  makers,  the  M\H'.  will  not  be  ablt; 
to  make  such  decisitjns  based  upon  tht; 
businesses  of  the  individual  market 
makers  on  thosf*  davs   F-Or  thest-  riMsons. 
the  ("ommission  belitn('s  that 
Amendment  No.  2  is  consistent  with  the 
Act  and  that  good  cause  exists  to 
accelerate  its  approval. 

The  Commission  believtts  that  good 
cause  exists,  pursuant  to  Section 
fi(b)(5)  "  and  Sfiction  14(b)  "■  of  the  Act. 


to  a(  (  eler.ite  approval  of  Amendment 
No   .t  to  the  proposed  rule  (  hangtv  In 
.Xmeiidmeiit  No    .t.  the  Kx(  hange 
propost'd  to  exempt  DPMs  from  the 
eligibilitv  recjuirements  The 
Conmussion  believes  that  in  light  of  the 
.idditional  responsibilities  that  Dl'Ms 
must  hilfill  and  due  to  the  fa(  t  that 
these  additional  responsibilities  are 
requiH'd  bv  specific  CBOE  rules,  that  it 
is  reasonable  to  exempt  DPMs  from  the 
eligibilitv  recjuirements 

The  (iommission  b«'lieves  that  good 
c.iiise  exists,  pursuant  to  Section 
ti(b)(51  •■  and  Section  19(b)  '"of  the  Act. 
to  a( celt-rate  approval  of  Amendment 
No  4  to  the  proposed  rule  change. 
.\mendment  No  4  was  technical  in 
nature  and  onlv  sought  to  correct  the 
proposed  rule  language  submitted  in 
.\mendment  No   3  to  make  it  consistent 
with  the  proposed  rule  language 
submitted  in  Amendment  No  2 

Finallv.  in  .^mendment  No  5.  the 
Kxchange  deleted  proposed  factors  that 
v\ere  no  longer  applu  able  after  the 
submission  of  Amendment  No  2 
.Specifically,  in  Amendment  No,  2.  the 
Hx(  h.ingi>  proposed  to  onlv  apply  the 
per(  entage  retjnirements  to  those 
options  (lasses  that  h.id  a  demonstrated 
need  for  the  limitations  The  factors  the 
Kxchange  proposes  to  delete  in 
.Xinendment  No   5  were  to  be  used  bv 
the  MP(;  to  deternunte  if  options  classes 
should  be  exempt  from  the  per( entage 
re(jiiirements   Because  the  proposal  now 
oiiK  .ipplies  the  percentage 
re(iuirements  to  those  options  classes 
with  a  demonstrated  need,  these  factors 
are  no  longer  .ippropriate  In  .iddition. 
the  Kxchange  proposed  to  add  factors  to 
be  used  bv  the  WPC.  to  determine  wiiich 
i)[)tions  classes  should  be  subjec  t  to  the 
percentage  recjuirem(>nts.  The 
r.ommissicm  believes  that  th(!  factors,  as 
des(  ribed  above,  provide  the  Exchange 
with  appropriate  discretion  to 
determine  which  options  should  b«? 
subjtu  t  to  the  limitations.  Therefore,  the 
Commission  believes  that  good  cause 
exists,  pursuant  to  Section  6(b)(5)  '"  and 
,S(M:fi(m  m(b)-"'  of  the  Act.  to  accelerate 
approval  of  Amendment  No.  5. 

V.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  Amendment  Nos. 
1.  2.  A.  4.  and  5.  including  whether 
.Amendment  Nos.  1.  2.  3.  4  and  5  are 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 


Securities  and  Exchange  Commission, 
4.S0  Fifth  Street,  N\V.  Washington.  DC 
20549-0609  Copies  of  the  submission, 
all  subsec}uent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
(Commission,  and  all  written 
(.ommunications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U  S.C.  552,  will  be 
available  fur  inspection  and  copying  in 
the  Commissitm's  Public  Reference 
Room.  C^opies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  CBQE."  All 
submissi(ms  should  refer  to  File  No. 
SR-CBC3E-^7-37  and  should  be 
submitted  by  lulv  5.  2000. 

VI.  Conclusion 

It  IS  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,"'  that  the 
amended  proposed  rule  change  (SR- 
CB()E-97-37)  is  approved 

For  Iht"  (Conimissiiiii.  hv  the  Uivisuin  of 
Mrirknt  Regulation,  pursuant  to  delegattjd 

.lulhorilv  ■*- 

Man;aret  H.  Mc;Fartand. 

/)(7Jijfi  .Sc(  rftar\ 

IFK  no(    ()()-14H5(l  Filed  t>-12-00,  8  4S  am] 
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'-'  Stv  .XiiU'mliMi'iil  No..') 
"15  i:  S(.    .•Hf(li)(.'>l 
"  IS  ISC   7Hs(b) 
'•  l-S  I  ..S.C   7Hni)l(5). 
'•M'-.  U.S.C  78.S(b). 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-42900;  File  No.  SR-OCC- 
00-03] 

Stflf-Regulatory  Organizations;  The 
Options  Clearing  Corporation;  Notice 
of  Filing  of  Proposed  Rule  Change  To 
Amend  OCC's  By-I^ws  Relating  to 
Clearing  Member  Representatives 

lune  5.  2001) 

Pursuant  to  Section  19(b)(1) '  of  the 
Securities  Exchange  Act  of  1934 
("Acf"),  notice  is  hereby  given  that  on 
April  6,  2000,  The  Options  Clearing 
Corporation  ('OCC')  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
III  below,  which  have  been  prepared 
primarilv  bv  OCC.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  from  interested  persons  on 
ihe  proposed  rule  change. 


'    |-,  I    S(.  -HlltillM 
'"  15  L.S.C.  7Bs 
'«15US.(:   78f(bl(=.| 
"ISU.S.C.  78s(b) 


"  15  CSC    7BMbl(2) 
*-17CFR200:tO-.l(a)(12) 
■15U.S.C.  78slb|lll 
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I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  eliminates 
a  requirement  in  OCC's  By-Laws  that 
requires  clearing  members  to  designate 
a  specific  individual  (a  "designee")  as 
eligible  for  service  as  a  member  director 
or  a  member  of  the  nominating 
committee.  Instead,  the  amended  By- 
Laws  will  provide  that  a  member 
director  or  a  member  of  the  nominating 
committee  must  be  a  "representative"  of 
a  clearing  member. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
OCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  OCC  has  prepared 
summaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements.- 

(A)  Self-Regulatory  Organization  s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  eliminate  an  OCC  By-Law 
requirement  that  clearing  members  must 
designate  a  specific  individual  (a 
"designee")  to  be  eligible  for  service  as 
a  member  director  or  a  member  of  the 
nominating  committee.  Instead,  OCC 
believes  that  it  would  be  more 
administratively  efficient  to  require  that 
a  member  director  or  a  member  of  the 
nominating  committee  must  be  a 
"representative"  of  a  clearing  member. 
A  "representative"  is  defined  as  a 
director,  senior  officer,  principal  or 
general  partner  of  a  clearing  member. 
The  term  "designee"  is  being  deleted 
from  Article  I,  Section  1  of  OCC's  by- 
laws and  conforming  changes  are  being 
made  to  Section  2,4,  and  5  of  Article 
II  of  OCC's  By-Laws. 

In  addition,  the  term  "elected 
members"  as  used  with  respect  to  the 
nominating  committee  is  being  deleted 
since  all  nominating  committee 
members  are  elected.  The  term 
"members"  is  being  used  instead.  This 
change  is  being  made  to  Section  4,  5, 
and  12  of  Article  III  and  Section  3  of 
Article  VII  and  to  Sections  1,2,  and  3 
of  the  Stockholders  Agreement. 


OCC  also  proposed  to  make  other 
additional  technical  and  non- 
substantive changes.  Section  4  of  Article 
III  is  being  amended  to  provide  that  the 
terms  of  Class  I  of  the  nominating 
committee  expire  in  odd  numbered 
years  and  that  the  terms  of  Class  II 
expire  in  even  number  years.  Section  5 
of  Article  III  is  also  being  amended  to 
provide  that  OCC  may  transmit  rather 
than  mail  the  list  of  nominees  to 
clearing  members  to  accommodate  other 
means  of  distribution. 

OCC  believes  that  the  proposed  rule 
change  is  consistent  with  Section  1 7a  of 
the  Act  because  the  rule  change 
eliminates  administrative  inefficiencies 
with  no  adverse  impact  to  clearing 
member  representation  on  OCC's  Board 
of  Directors. 

(B)  Self-Regulatory  Organization  s 
Statement  on  Burden  on  Competition 

OCC  does  not  believe  that  the 
proposed  rule  change  will  impact  or 
impose  a  burden  on  competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Written  comments  were  not  and  are 
not  intended  to  be  solicited  with  respect 
to  the  proposed  rule  change  and  none 
have  been  received. 

III.  Date  of  Efifectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  Section 
19(b)(3)(A)(iv)  '  of  the  Act  and  pursuant 
to  Rule  19b-^(f)(4)'»  promulgated 
thereunder  because  the  proposal  effects 
a  change  in  an  existing  service  of  an 
OCC  service  that  does  not  adversely 
affect  the  safeguarding  of  securities  or 
funds  in  OCC's  custody  or  control  and 
does  not  significantly  affect  the 
respective  rights  or  obligations  of  OCC 
or  persons  using  the  service.  At  any 
time  within  sixty  days  of  the  filing  of 
such  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act.'' 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 


'■'  Tlie  Commission  has  mndifiBd  the  \ex\  of  the 
summaries  prepared  by  CXX!. 


nSC.S.C.  78s(b)(3)(.'\)(iv) 
■'17CFR240  19b-4(f)(4j. 
'•15  CSC.  78s(b)(3)(C) 


including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  wxitten  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street.  N\V. 
Washington.  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW. 
Washington.  DC  20549.  Copies  of  such 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  OCC.  All  submissions  should 
refer  to  File  No.  SR-OCC-00-03  and 
should  be  submitted  by  July  5,  2000. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  tn  delegated 
authority. *■ 

Margaret  H.  McFarland. 
Deputy  Sfcretan . 
IFR  Doi.  00-14819  Filed  6-12-00;  b;45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Aviation  Proceedings,  Agreements 
RIed  During  the  Weeic  Ending  May  26, 
2000 

The  following  Agreements  were  filed 

with  the  Department  of  Transportation 

imder  the  provisions  of  49  U.S.C. 

sections  412  and  414.  Answers  may  be 

filed  within  21  days  after  the  filing  of 

the  application. 

Docket  Number:  OST-2000-7405 

Date  Filed:  May  23.  2000 

Parties:  Members  of  the  International 
Air  Transport  Association 

Subject: 
CTC  COMP  0280  dated  23  May  2000 
Expedited  Composite  Resolution  506 
Special  Surcharge  Resolution  from 

Japan 
(Except  USA/US  Territories) 
Intended  effective  date:  1  July  2000 

Docket  Number:  OST-2000-7406 

Date  Filed:  May  23,  2000 

Parties:  Members  of  the  International 
Air  Transport  Association 

Subject: 
CTC  COMP  0281  dated  23  Mav  2000 


17CFR  2O0.3O-3|a)(12), 
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K\pt'(litt'(i  Conipositt'  KfSdhitiiin  5(m 
Sp»M:i<il  Sun  har>;»-  Rt'solution  from 

lapan 
(lI.SA/US'IVrritont'N) 
Intended  effective  date:  1  July  2()()() 

Dorolhv  Y.  Beard. 

l-filrnil  /fcy/sfcr  Liaison 

UK  l)cM    ()()-14HHl)  lileii  t>-l^-00.  8  4.S  nm) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Rule  on  Application 
00-06-C-OO-CRW  To  Impose  and  Use 
the  Revenue  From  a  Passenger  Facility 
Charge  (PFC)  at  Yeager  Airport, 
Charleston,  WV 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT 
action:  Notice  of  intent  to  rule  on 
application 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFd  at  Yeager  Airport 
under  the  provisions  of  the  Aviation 
Safety  and  Capacity  Fxpansion  AlX  of 
1990  (Title  IX  of  the  Omnibus  Budget 
Re<;onciliation  Act  of  1990)  (Pub  I. 
lOl-.SOH)  and  Fart  1.SH  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158) 
DATES:  Comments  must  be  ret  eived  on 
or  before  lulv  13.  ^000 
ADDRESSES:  Comint>nts  on  this 
application  may  h«>  mailed  or  delivered 
in  triplicate  to  the  V.\A  at  the  following 
address  FAA  Kastern  Region.  .AKA-blO, 
1  Aviation  Plaza.  lamaua.  NY  114J4- 
4H09 

In  addition,  one  ( opv  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr  Tim 
Murnahan.  Assistant  Director  of  The 
Central  West  Virginia  Regional  Airport 
Authority  at  the  following  address    100 
Airport  Road.  -Suite  17.S.  Charleston.  VV\' 
25311-lOHO 

Air  carriers  and  foreign  air  earners 
may  submit  (opies  of  written  (  omments 
previously  provided  to  tfie  Central  West 
Virginia  Regional  Airport  .•\iilhoritv 
under  section  158  23  of  Part  158 
FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  kroll.  AIP'PFC  Team  Leader. 
FAA  Eastern  Region.  (AKA-ttlO).  1 
Aviation  Plaza.  Jamaica.  NY  1  1434- 
4809,  (718)  55.)-,J357   The  application 
may  be  reviewed  in  person  at  this  same 
location 

SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  apiplu  ation  to  impose 
and  use  the  revenue  from  a  PFC  at 


Yeager  .-Xirport  under  the  provisions  of 
the  Aviation  Safety  and  Capacity 
Kxpansion  Act  of  1990  (Title  IX  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990)  (Pub  1,   101-508)  and  Pari  158  of 
the  F-'ederal  Aviation  Regulatitms  (14 
CFR  Part  158) 

On  lune  2.  2000,  the  FAA  determined 
that  the  application  to  impo.se  and  use 
the  revenue  from  a  PF(.  submitted  by 
Clentral  West  Virginia  Regional  Airport 
Authority  was  substantially  complete 
within  the  rc'quirements  of  section 
158  25  of  Part  158  The  FAA  will 
a[)prove  or  disapprove  the  application, 
m  whole  or  in  part,  no  later  than  August 
U).  2000 

The  following  is  a  brief  overview  of 
the  application 

PFC  Application  So    0(>-(K;-CR\V. 

Level  of  the  proposed  PFC  S3  00 

Proposed  chnrfie  effective  date 
January  1.  2001 

Proposed  charge  expiration  date: 
August  1,  2002 

Total  estimated  PFC  revenue 
SI.  10  7. 054 

Brief  description  of  proposed 
profectsis) 

— Acquire  two  snow  plows 
— Benefit  cost  Analysis 
— Main  Terminal  Apron  Expansion 
— Ac(juire  Snow  Broom 
— Environmental  Assessment — Runway 

Safety  Areas 
— Emergency  Generator  c:oniiections 
— Expand  Main  Terminal  Building 
—Two  Loading  bridges 
— F'assenger  Access  Tunnel 

Class  or  classes  of  air  carriers  which 
the  publn  a^encv  has  requested  not  he 
re(]uired  to  collect  PFCs 

Inder  FAR  Part  13,5— f^harter  Operators 

for  hire  to  the  general  publu 
i  nder  FAR  Part  121— Charter  Operators 

for  hire  to  the  general  public 

Any  person  may  in.^)e(  t  the 
application  in  person  at  the  F.^A  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT  and  <lt  the  F.-KA 
regional  airports  offic:e  located  at 
.Xirports  Division.  AEA-HIO.  1  Aviation 
I'la/a.  Jamaica.  New  York..  11434-04809 

In  addition,  any  person  may.  upon 
recpiest.  inspect  the  application.  notic:e 
and  other  doc  uments  germane  to  the 
application  in  person  at  the  Central 
VVest  Virginia  Regional  Airporl 
Authority 

Issued  in  New  York  (!it\    N>  '<n  lune  2. 
jooo 

ThumaM  Felix. 

Manai(er.  P/afininy  ciiid  AV"t:rij;n;;nni;  EtistiTn 

\\-H  l)n(    00    UHM  Kilfil  t)-lJ-OU.  H  4')  jni| 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

[Policy  Statement  Numtwr  ACE-00-23.613- 

01] 

Proposed  Issuance  of  Policy 
Memorandum,  Material  Qualification 
and  Equivalency  for  Polymer  Matrix 
Composite  Material  Systems 

agency:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Notice  of  policy  statement: 
request  for  comments. 


SUMMARY:  This  document  announces  an 
FAA  proposed  general  statement  of 
policy  applicable  to  the  type 
c:ertification  of  normal,  utility,  acrobatic, 
and  commuter  category  airplanes.  This 
document  advises  the  public,  in 
particular  manufacturers  of  normal, 
utility,  acrobatic,  and  commuter 
category  airplanes,  of  additional 
information  related  to  material 
qualification  and  equivalency  for 
polymer  matrix  composite  material 
systems.  This  notice  is  necessary  to 
advise  the  public  of  FAA  policy  and 
give  all  interested  persons  an 
opportunity  to  present  their  views  on 
the  policy  statement. 
DATES:  Comments  submitted  must  be 
received  no  later  than  [uly  13.  2000. 
ADDRESSES:  Send  all  comments  on  this 
polic;v  statement  to  the  individual 
identified  under  FOR  FURTHER 
INFORMATION  CONTACT  at  Federal 
Aviation  .Administration.  Small 
.Airplane  Directorate,  ACE-111,  Room 
301,  901  Locust,  Kansas  City,  Missouri 
64106. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lester  Cheng,  Federal  Aviation 
Administration.  Small  Airplane 
Directorate.  ACE-111.  Room  301,  901 
Locust.  Kansas  City,  Missouri  64106: 
telephone  (816)  329-1120:  fax  816-329- 
4090;  e-mail:  lester.cheng@faa.gov. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
comment  on  this  proposed  policy 
statement.  ACE-00-23  613-01.  by 
submitting  such  written  data,  views,  or 
arguments  as  they  desire.  Comment 
should  be  marked.  "Comments  to  policy 
statement  .ACE-00-23. 613-01,"  and  be' 
submitted  in  duplicate  to  the  above 
address.  The  Manager,  Small  Airplane 
Directorate,  will  consider  all 
communications  received  on  or  before 
the  closing  date  for  comments. 

Background 

This  notice  announces  the  availability 
of  the  following  proposed  policy 
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memorandum,  ACE-00-23. 6 13-01,  for 
review  and  comment.  The  purpose  of 
this  memorandum  is  to  adclress 
certification  projects  initiated  after  the 
final  date  of  the  memorandum. 
Certification  projects  already  in  work  do 
not  necessarily  need  to  comply. 

Effiect  of  General  Statement  of  Policy 

The  FAA  is  presenting  this 
information  as  a  set  of  guidelines 
appropriate  for  use.  However,  this 
document  is  not  intended  to  establish  a 
binding  norm;  it  does  not  constitute  a 
new  regulation  and  the  FAA  would  not 
apply  or  rely  upon  it  as  a  regulation. 
The  FAA  Aircraft  Certification  Offices 
(ACO's)  that  certify  normal,  utility, 
acrobatic,  and  commuter  category 
airplanes  should  generally  attempt  to 
follow  this  policy  when  appropriate. 
Applicants  should  expect  that  the 
certificating  officials  would  consider 
this  information  when  making  findings 
of  compliance  relevant  to  new 
certificate  actions. 

Also,  as  with  all  advisory  material, 
this  statement  of  policy  identifies  one 
means,  but  not  the  only  means,  of 
compliance. 

Because  this  proposed  general 
statement  of  policy  only  announces 
what  the  FAA  seeks  to  establish  as 
policy,  the  FAA  considers  it  to  be  an 
issue  for  which  public  comment  is 
appropriate.  Therefore,  the  FAA 
requests  comment  on  the  following 
proposed  general  statement  of  policy 
relevant  to  compliance  with  14  CFR  part 
23,  §  23.613.  and  other  related 
regulations. 

General  Statement  of  Policy 

1 . 1     General 

In  the  decades  since  the  introduction 
of  advanced  composite  materials  for  use 
in  aircraft,  the  material  qualification  has 
been  a  costly  burden  to  the  airframe 
manufacturer.  For  each  manufacturer, 
extensive  qualification  testing  has  often 
been  performed  to  develop  the  base 
material  properties  and  allowables  at 
operating  environmental  conditions, 
which  are  used  as  part  of  an  aircraft's 
design  data,  regardless  of  whether  this 
material  system  had  been  previously 
certificated  by  other  manufacturers.  In 
addition  to  the  use  of  such  data  in 
design,  qualification  also  provides  a 
population  basis  [e.g.,  in  mean  and 
variability  statistics)  to  continuously 
ensure  stable  material  production 
practices  by  the  material  supplier.  The 
practice  of  qualification  when 
performed  by  each  manufacturer  for  an 
identical  material  system  represents  a 
massive  duplication  of  effort. 


In  recent  years,  NASA,  Industry',  and 
the  FAA  have  worked  together  to 
develop  a  cost-effective  method  of 
qualifying  composite  material  systems 
by  the  sharing  of  a  central  material 
qualification  database.  This  method  is 
built  on  the  existing  sections  of  MIL- 
HDBK-17-1E.  and  allows  credit  for 
FAA  witnessed  materials  testing 
performed  by  third  parties  such  as 
material  vendors  or  industry  consortia. 
During  the  development  process,  the 
Small  Airplane  Directorate  worked 
closely  with  members  of  the  NASA 
Advanced  General  Aviation  Transport 
Experiment  (AGATE)  research 
consortium  to  ensure  the  acceptability 
of  this  method  of  compliance  to  the 
applicable  airworthiness  regulations. 
Furthermore,  the  F.i\A  and  AGATE  have 
maintained  a  good  communication  with 
the  appropriate  MIL-HBDK-17  Working 
Groups  by  participating  in  their  regular 
meetings.  Valuable  thoughts  have  been 
shared  for  the  development  of  this 
method. 

This  effort  creates  a  new  way  of 
conducting  business  with  airframe 
manufacturers  and  material  suppliers.  It 
enables  composite  material  suppliers  to 
work  with  the  FAA  to  qualify  their 
composite  material  system  and  receive 
approval  [i.e.,  material  qualification). 
An  airframe  manufacturer  can  then 
select  this  approved  composite  material 
system  to  fabricate  aircraft  parts  and 
perform  a  smaller  subset  of  testing  to 
substantiate  their  control  of  material 
and  fabrication  processes  tailored  to  a 
specific  application.  The  terms 
"material  equivalency"  will  be  used  in 
the  current  context  to  describe  the 
sampling  process  for  a  subset  of  testing 
used  to  confirm  equivalent  mechanical, 
physical  and  chemical  properties  for  a 
particular  material  or  one  undergoing 
minor  changes.  For  purposes  of 
example,  a  minor  change  would  be  a 
new  material  production  line,  which 
uses  identical  raw  materials,  processes 
and  equipment.  Another  example  of  a 
minor  change  is  the  substitution  of  a 
new  supplier  for  the  same  chemical 
constituent  used  to  fabricate  a  given 
fiber  or  matrix  type.  A  major  change 
would  involve  more  significant 
differences  in  the  fiber  type,  matrix 
resin,  and  pre- impregnated  fabrication 
process.  It  is  anticipated,  significant  cost 
saving  can  be  realized  for  both  the 
industry  and  the  FAA  by  sharing  the 
approved  central  database  and 
standardizing  engineering  protocol  to 
demonstrate  material  equivalencv- 

As  a  preciu-sor,  efforts  to  establish 
protocol  for  shared  material  databases 
were  documented  in  a  letter,  which  was 
disseminated  by  the  Small  Airplane 
Directorate  to  both  FAA  certification 


field  offices  and  industry  in  1998.  In 
that  letter,  the  essential  concepts  of  this 
method  have  been  outlined  both  in 
terras  of  regulatory  and  technical 
considerations.  As  a  follow-up,  the 
current  memorandum  is  intended  to 
serve  as  a  policy  and  guidance  for  the 
implementation  of  this  newly  developed 
methodology  of  qualifying  the  material 
systems.  It  is  noted  that  currently  this 
method  pertains  only  to  part  23  aircraft 

1.2     Substantiation  of  Composite 
Structures 

It  has  been  well  recognized  that 
analysis  and  base  material  data  alone  is 
generally  not  adequate  for 
substantiation  of  composite  structural 
designs.  The  "building-block  approach" 
of  testing,  in  concert  with  analysis,  is 
typically  used  to  fulfill  the  certification 
requirement.  As  outlined  in  Section  2.1 
of  MIL-HDBK-17-lE  for  Polymer 
Matrix  Composites,  the  building-block 
approach  consists  of  several  levels  of 
activities  from  both  the  "structural 
complexity"  and  "data  application" 
considerations.  The  structural 
complexity  is  geometry  or  form-based, 
and  may  include  levels  of  "constituent." 
"lamina."  "laminate,"  "struc:tural 
element."  and  "structural  sub- 
component." On  the  other  hand,  the 
data  application  is  a  specific  activitv 
performed  within  the  design 
development  and  certification  process. 
The  specific  levels  of  structural 
complexity  required  depend  on  the 
distinct  purpose  of  the  data  application 
For  example,  structural  substantiation 
may  use  tests  and  analysis  at  many 
different  levels  of  structural  complexity, 
whereas  material  acceptance  may  only 
rely  on  the  lowest  levels  [i.e..  base 
material  properties). 

The  material  qualification  and 
equivalency  method  discussed  in  this 
memorandum  is  a  data  application 
intended  to  be  at  the  lower-levels  of  the 
structural  complexity  consideration.  It 
includes  testing  to  get  mechanical  and 
physical  properties  at  the  lamina  level. 
Such  tests  are  performed  using 
laminates  with  simple  ply  stacking 
sequences  to  characterize  the  response 
of  the  composite  material.  At  this  level, 
the-key  properties  represent  un-notched 
and  un-damaged  base  material  strength 
allowables  for  loading  in  tension, 
compression,  and  shear.  Other 
important  results  are  the  lamina  moduli 
for  these  load  cases.  This  material 
qualification  testing  provides 
quantitative  assessment  of  the 
variability  of  key  base  material 
properties,  leading  to  various  statistics 
that  are  used  to  establish  material 
acceptance,  equivalence,  quality 
control,  and  design  basis. 
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For  (larificdtiiin  purpust's,  t»'sts  at 
hi^hfT  lt'vt»ls  {if  .  striK  tiirrtl  lamiii.ilt'. 
olemenl  and  sub-( Dnipont'iit)  <irt' 
tvpicallv  np»'d»Ml  to  fulfill  tht?  rttmaimiiK 
parts  of  tht'  structural  suhstanliation 
requin'mt'iit   .\s  th»'  (^^•sl^n  moves  i  loser 
to  application  sp«'(  ific  ,  the  lestini; 
program  proceeds  to  .i  hi>;her  level. 

Additional  structural  laminate 
specimen  and  element  testing  is 
intended  to  evaluate  the  abilifv  of  the 
material  to  tolerate  common 
di,sc:ontmuities   Key  properties  iiii  hide 
open/filled  hole  tensile/compression 
strengths,  cutouts,  joint  hearing  and 
beanng/hvpass  strengths,  bonded  |oiiit 
element  and  attachments  strengths,  and 
impai:t-damaged  element  strengths 
These  strength  tests  are  used  to  derive 
the  design  values  of  the  notched,  bolted, 
bonded,  and  damaged  features  These 
design  values,  in  general,  would  be 
lower  than  that  of  the  ha.se  material 
strength  allowables  established  via  the 
material  (jualifiration  testing  program 
However,  as  the  test  element  size  and 
complexity  ini:reases,  it  is  mure  costly 
to  generate  variability  data.  As  a  result, 
conservative  engineering  practices  are 
tvpicallv  applied  to  utilize  statistics 
collected  <it  the  lower  (specimen)  le\el 
of  tests. 

Furthermore,  the  structural  sub 
i:omponenl  (or  full  scale)  testing  is 
typically  require<l  to  confirm  load  paths 
(i  e  ,  validate  analyses)  and  evaluate  the 
behavior  and  failure  mod«'  of 
increasingly  more  complex  structural 
assemblies  that  are  considered 
application  spec  ific:   At  this  scale,  it  is 
unreasonable  to  think  of  shared 
databases  due  to  unique  features  in  the 
design  of  a  givfui  produi  t 

2  0     Related  Hetnilnton  mui  Huidonte 
Materials 

2  1     Federal  Het^ulations 

This  new  metho<i  for  material 
qualification  and  equivalency  has  been 
developed  as  a  means  of  showing 
compliance  with  14  CFK  part  J  1 
requirements  for  the  field  of  application 
definecl   The  regulations  that  are 
directly  related  to  this  method  UK.lude 
.Section  Jl  BOl      C;eneral 
Section  2A  M)\     Materials  and 

workmanship 
Se(  tion  2.»  K05     Fabric  ation  and 

metho<ls 
Section  J.)  til  »     Material  strength 

properties  and  dt'sign  values 
Section  23.613  contains  spw.ific 
re<juirenients  for  material  strength 
properties  and  design  values   Presented 
i)el()w  are  tht^  requirements  that,  m 
particular,  are  tied  to  this  method 

•   "Materi.il  strength  properties  must 
be  based  on  enough  tests  of  m<iterial 


meeting  specifications  to  establish 
design  values  on  a  statistical  basis." 
|«i23.«13(a)l 

•  "Design  values  must  be  chosen  to 
ininunize  the  probability  of  structural 
failure  due  to  material  variability 

h23  hl.Ub))  Section  23  til3(b)  requires 
that  the  design  values  selected  to  ensure 
structural  integrity  need  to  be 
characterized  by  the  probability 
depending  on  the  design  configurations 
That  is,  A-Basis  for  single-load-path 
design  and  B-Basis  for  multiple-load- 
path 

•  "The  effect  of  temperature  on 
allowable  stresses  used  for  design  in  an 
essential  component  or  structure  must 
be  c:onsidered  where  thermal  effects  are 
significant  under  normal  operating 
conditions  "  |<»23  613(c)|  Similarly, 

*»  23.fj03(a)(3)  requin?s  "Take  into 
account  the  effects  of  environmental 
(  onditions  such  as  temperature  and 
humidity,  expected  in  seryice.  ' 

As  discussed  in  Section  12,  the 
databa.se  from  the  qualification  program 
inc:ludes  the  base  material  strength 
allowables,  which  represent  the  design 
basis  at  the  lamina  level  at  appropriate 
environmental  conditicms  Design 
values  utilized  for  any  specific: 
application  still  need  to  be  established 
via  some  combination  of  additional 
testing  programs,  rationale  engineering 
assumptions,  and  validated  analyses. 
Nevertheless,  the  qualification  database 
serves  as  a  foundation  upon  which  the 
material  can  be  controlled  and  design 
values  for  higher-level  application  are 
derived  For  certification  purposes,  the 
base  material  allowable  is  a  subset  of  the 
ain:raft's  type  design  data. 

2  2     Adwsov,-  (jnulam 

The  following  two  FAA  advisory 
circulars  (AC's)  present 
recommendations  for  showing 
compliance  with  FAA  regulations 
associated  with  composite  materials 
A(;  2()-l()7A — (Composite  .\ircraft 

Structure 
AC.  21-2h — Quality  Control  for  the 

Manufacture  of  Composite  Structures 

AC  20-107A  sets  forth  an  acceptable, 
but  not  the  only,  means  of  showing 
c mnplianc  e  with  the  provisions  of  14 
CFK  parts  23,  25.  27.  and  29  regarding 
airworthiness  type  certification 
recjuirements  for  c:omposite  aircraft 
structures  (Juidant  e  information  is  also 
presente<l  on  ass(M:iated  quality  control 
and  repair  aspe<  ts 

.\(;  21 -2b  provides  information  and 
guidance  pertaining  to  an  acceptable, 
but  not  the  only,  m»'ans  of 
demonstrating  compliance  with  the 
recjuirements  of  14  CFR  part  21 
regarding  quality  control  systems  for  the 


manufacture  of  composite  structures. 
This  AC  also  provides  guidance 
regarding  the  essential  features  of 
quality  control  systems  for  composites 
as  mentioned  in  AC  20-107A. 

2  i    MIL-HDBK-17 

The  MIL-HDBK-17  has  been 
developed  and  is  maintained  as  a  joint 
effort  of  the  Department  of  Defense 
(DOD)  and  the  Federal  Aviation 
Administration  (FAA).  This  handbook 
provides  guidance  in  the  development 
of  base  material  properties  (allowables) 
and  design  values  acceptable  to  the 
FAA.  This  new  methodology  is  derived 
based  on  the  MIL-HDBK-17-lE 
(Polymer  Matrix  Composites  Volume  1: 
Guidance).  The  sections  that  are  closely 
related  to  this  method  include: 
Section  2.3.2     Material  qualification 

test  matrices 
Section  2  3.3     Material  acceptance  test 

matrices 
Section  2.3  4     Alternate  material 

equivalence  test  matrices 
Section  8.4.3     Alternate  material 

statistical  procedures 
For  the  simplicity  of  this 
memorandum,  the  MIL-HDBK-W-lE 
can  also  serve  as  a  reference  for  most  of 
the  terminology  used  in  this  document. 

For  standardization  purposes, 
guidance  for  material  database 
presentation,  both  in  terras  of  format 
and  content,  has  been  well  outlined  in 
MIL-HDBK-17-2E  (Polymer  Matrix 
Composites  Volume  2:  Materials 
Properties).  Presentation  of  material 
data  per  the  guidance  set  forth  in  the 
MIL-HDBK-17  is  highly  recommended. 

2  -i     A GA  TE  Documen t  (DOT/FAA 
Technical  ReportI 

The  specific  methodology  outlined  in 
this  memorandum  has  been  developed 
through  the  effort  of  Work  Package  3 
(Integrated  Design  and  Manufacturing 
Tasks)  of  the  AGATE  program. 
Technical  works  have  been  conducted 
mainly  at  the  National  Institute  for 
Aviation  Research  (NIAR)  facility 
affiliated  with  Wichita  State  University 
at  Wichita.  Kansas.  Throughout  the 
process,  close  coordination  between  the 
FAA  (the  Small  Airplane  Directorate. 
Technical  Center  and  National  Resource 
Specialist  (NRS)|  and  the  NIAR  has  been 
maintained  to  ensure  this  method  is  in 
compliance  with  the  applicable 
airworthiness  regulations. 

.Application  of  this  method  has  been 
demonstrated  for  the  epoxy-based  pre- 
impregnated  carbon  or  fiberglass 
material  systems  cured  at  250  °F  with 
low-pressure  curing/processing  cycles. 
This  effort  has  resulted  in  an  AGAtE 
technical  document  entitled  "Material 
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Qualification  and  Equivalency  for  •  Low-pressure  curing/processing  All  specimen  shall  be  fabricated 

Polymer  Matrix  Composite  Material  cycles  {i.e..  autoclave  and  vacuum  according  to  the  appropriate  process 

Systems"  where  details  of  this  bagjging)  specification  to  the  geometry-  described 

methodology  are  presented.  To  enhance         Testing  requirements  and  data  in  the  AGATE  document.  Prior  to 

the  accessibility  of  this  document  to  the      reduction  procedures  needed  to  certify  testing,  conformity  of  the  test  specimen 

industry  in  general,  an  effort  is  the  composite  materiaf  system  for  must  be  performed  by  Manufacturing 

underway  by  the  FAA  Technical  Center      complying  with  airworthiness  District  Inspection  Office  (MIDO) 

to  edit  and  publish  it  as  a  DOT/FAA  regulations  are  presented  in  the  AGATE  inspectors  at  the  request  of  AGO 

'^^P^rt  'i^'^'^^f  "^^^  ^^f"^  defined  in  the  engineers.  The  MIDO  inspector  may 

3.0  Material  Qualification  AGATE  document  represents  the  elect  to  delegate  this  responsibilitv'to  a 

^       ^  minimum  requirement.  In  some  cases,  n„o; „»„j  x>r„      r  ^  t  : 

3.1  Field  of  Application  unique  characteristics  of  a  material  Designated  Mar^ufacturing  Inspection 

.  »  „       ■«  1-     *■  Representative  (DMIR)  or  Designated 

The  developed  material  qualification       system  or  its  application  may  requu-e  Airworthiness  Reoresentative  (DAR) 
methodology  is  intended,  in  general,  for     testing  beyond  that  defined  by  this  »"  ,  ,      u 

polymer  mati-ix  material  systems.  The         method  (i.e.,  more  rigorous  procedures  Testing  must  be  witnessed  by  the 

purposes  of  this  method  include:  ^^  larger  qualification  databases).  In  FAA.  Witnessing  can  be  performed  by 

•  To  solidify  and  finalize  material  these  situations.  Aircraft  Certification  ACO  engineers,  or  they  may  delegate 

and  process  (M&P)  specifications,  Offices  (ACO's)  may  require  additional  this  responsibility  to  a  Designated 

including  specific  acceptance  criteria  testing  to  demonstrate  compliance  with  Engineering  Representative  (DER)  or 

for  sampling  relative  to  the  qualification     the  applicable  airworthiness  MIDO  inspector. 

database  regulations.  o  q     c-  .  ;  <"     j . 

~  »f.  u  1    •  1        ■  ui»  3.3    Environmental  Conditions 

•  1°  quantify  base  material  variability     j  ^     Qualification  Approval  Procedures 

•  To  provide  a  centi-al  database  with                         '                f^^  hi  order  to  substantiate  the 
stabilized  material  processes                            Material  qualification  bears  the  environmental  efferts  v^Hth  resnert  tn 

Application  of  this  method  has  been        objective  of  establishing  the  FAA  Thp  Z^'TnLne^  L  «?vIr.T 

conducted/demonstrated  via  the  effort        approved  base  material  properties  of  an  ^t,>o„ront^[  .^^^  Ho.!?r   .1  r     a  , 

of  the  AGATE  program.  The  AGATE  'original"  material  system.  Test  ZrlLTtv   »  f 

program  h^s  applied  this  method  to  materials  are  fabricated  using  "original"  'XIT\         f^,""^'^"  of  exposure, 

material  systems  that  are  characterized        Process  specifications.  This  effort  may  J^f  selection  of  these  conditions  shall 

by  the  following  specifics:  be  part  of  ongoing  certification  programs  ^  ^^^^^  °".the  nature  of  the  material 

.  Epoxy-based  pre-impregnated  and  can  be  managed  by  the  appropriate  ^y^^^™  ^'^  ^^^  intended  application  as 

carbon  or  fiberglass  project  ACO.  In  some  cases,  such  as  a  well. 

•  Unidirectional  tape  or  woven  fabric     consortium  crossing  geographic  To  illustrate,  the  conditions  defined 

•  Cure  temperature  at  240  °F  or                boundaries,  the  Small  Airplane  as  extreme  cases  for  the  AGATE 
higher                                                             Directorate  may  manage  this  effort.  program  are  as  follows: 

•  Cold  Temperature  Dry  (CTD)  65=  F  (±5  °F)  with  an  'as  fabricated"  moisture  content. 

•  Room  Temperature  Dry  (RTD)  ambient  laboratorv  conditions  with  an  "as  fabricated"  moisture  con- 

tent. 

•  Elevated  Temperature  Dry  (ETD)  180=  F  (±5°F)  with  an  "as  fabricated"  moisture  content. 

•  Elevated  Temperature  Wet  (ETW)  180'  F  (±5=  F)  with  an  equilibrium  moisture  weight  gain  in  a  85% 

relative  humidity  (±5%  R.H.)  environment. 


Properties  for  less  extreme 
temperature  conditions  are  determined 
through  documented  interpolation 
procedures. 

3.4     Material  Quality  Control 

As  part  of  material  qualification, 
physical  and  chemical  property  tests  are 
recommended  for  each  batch  of  material 
received  from  the  material  vendor. 
These  tests  should  be  traceable  to  each 
referenced  test.  Prior  to  a  significant 
investment  in  material  qualification 
testing,  the  quality  control  procedures  of 
the  material  vendor  should  be  reviewed 
to  ensure  that  quality  contiol  programs 
are  in  place  for  the  fiber  and  neat  resin, 
as  well  as  pre-impregnation  of  the 
material  form  (e.g.,  tape  or  fabric).  The 
recommended  testing  items  (e.g.,  resin 
content,  fiber  areal  weight,  and  gel 
time),  along  with  the  test  methods,  are 
presented  in  the  AGATE  document. 

In  order  to  support  the  maximum 
operational  temperature  (MOT)  limit  of 
the  material  system  and  the  specific 


data  to  be  used  in  the  statistical  design 
allowable  generation,  cured  lamina 
physical  property  tests  [e.g..  glass 
transition  temperature,  fiber/resin 
volume,  and  void  content)  are  also 
required.  These  tests,  along  with  the  test 
methods,  are  defined  in  the  AGATE 
document. 

3.5    Batch-to-Batch  Variability 

For  a  composite  material  system  base 
properties  (allowables),  several  batches 
of  material  must  be  characterized  to 
establish  the  statistically-based  material 
property  for  each  of  the  material 
systems.  For  this  qualification  method, 
a  minimum  of  three  (3)  batches  of 
material  are  required  to  establish  a  B- 
basis  design  allowable.  For  an  A-basis 
design  allowable,  three  (3)  batches  may 
also  be  used,  but  five  (5)  batches  of 
material  are  highly  recommended  to 
establish  more  statistically  stable 
properties.  It  is  noted  that  the  minimum 
number  of  batches  used  in  AGATE 


methodolog}'  is  less  than  that 
recommended  in  MIL-HDBK-17-lE. 

In  order  to  account  for  processing  and 
panel-to-panel  variability,  the  material 
system  being  qualified  must  also  be 
representative  of  multiple  processing 
cycles.  For  this  qualification  method, 
each  batch  of  material  must  be 
represented  by  a  minimum  of  two 
independent  processing/curing  cycles 
(e.g.,  low-pressure  autoclave  and 
vacuum  bagging).  One  engineering 
observation,  which  led  to  this  AGATE 
methodologv',  was  that  the  variation 
from  composite  panel  processing  can  be 
as  important  as  batch-to-batch  material 
variability, 

3.6    Property  Testing  Requirement 

The  required  material  property  tests 
are  specified  in  the  AGATE  document, 
along  with  the  recommended  test 
method  and  the  required  number  of 
batches/replicates  per  environmental 
condition  (i.e.,  CTD.  RTD.  ETW  and 
ETD).  In  the  AGATE  document,  a  format 
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ha.s  b»"«m  (iefiiitHi  to  rnprnsniit  thii 
r»»quirnd  nurnhn^r  of  bat(  h»'s  anil 
ruplicates  p«fr  bait  h  Thn  format  n-ads: 
#x#.  when'  tho  first  #  n'pr»vsfiit.s  the 
required  numb«ir  of  batcht^s  and  the 
secoriil  •  r»>prt).s«nt.s  th»»  rtHquirwl 
numbur  of  r»tpli(:at»!s  p«'r  ball  h  For 
oxample.  "3xH"  rofers  to  thriHt  bate  b»»s 
of  mat«rial  and  six  sp«K:imen  prr  batch 
for  a  total  r«quirnintuit  of  IH  sp«H;imen 

To  illustrate,  thu  tests  rmjuired  bv  the 
AGATK  dcMtuinent  for  ({Udhrication  at 
the  environmental  condition  of  "Room 
Temperature  Or\  (KTI))"  are  li.sted  as 
follows 


Speci- 

No 

Test 

men 
(RTD) 

1 

0°  (warp)  Tensile  Strength 

3^4 

2 

0   (warp)  Tensile  Modulus. 
Strength  and  Poisson  s 
Ratio 

3-2 

3 

90   (fill)  Tensile  Strength 

3-4 

4 

90   (Ml)  Tensile  Modulus  and 
Strength 

3-2 

5 

0   (warp)  Compressive 
Strength 

3x6 

6 

0   (warp)  Compressive  Mod- 

3-2 

ulus 

7 

90    (fill)  Compressive 
Strength 

3x6 

8 

90   (till)  Compressive  Mod- 
ulus 

3-2 

9 

In-Rane  Shear  Strength 

3-4 

10 

In-Plane  Shear  Modulus  arxj 
Strength 

3-2 

1 1 

Short  Beam  Shear     

3x6 

1  7 

Base  Material  Allowable 

Vtene 

mtitui 

Upon  completion  of  the  property 
testinji,  the  statistical  ba.se  material 
allowable  can  be  generated  for  each 
met;hanical  strength  property  per  the 
data  reduction  procedure  describe<l  in 
the  AGAT?;  dotiument  Software  for  the 
data  reduction  procedure  has  be«»n  made 
available  in  the  form  of  a  disk-file  as  an 
attachment  to  the  ACATK  diKuiment 
Raw  test  values  are  normalized  to  a 
spot:ifie<l  fiber  volume  as  the  fibers  are 
the  primary  load-carr\'ing  component  of 
the  composite  material.  This  provides  a 
consistent  basis  for  property 
comparisons  and  generally  reduces 
variability  in  fiber-dominated 
properties.  The  procedure  used  for  this 
is  t:onsistent  with  that  recommended  bv 
MII,-HDBK-17-IK 

Proper  consideration  of  the  inherent 
material  property  variability  in 
composite  materials  ne«?ds  to  be 
addressed  in  assigning  design  basis 
value  to  each  mechanical  property 
Although  the  statistical  procedures 
presented  in  the  A(JATK  document  may 
account  for  most  common  types  of 
variability,  these  procedures  mav  not 
account  for  all  sources  of  variability 


FJ  basis  and  A-ba.sis  material 
allowables  are  determipe*!  for  each 
stningth  property  using  the  statistical 
pro<edures  outlined  in  the  AGATE 
d(K:ument  The  spp<:ifir  procedures  used 
assume  a  normal  distribution  for  the 
population  and  take  advantage  of 
pooling  of  data  betwt^n  environments 
in  calculating  statistic  al  variations.  The 
latter  is  dependent  on  the  assumptions 
that  the  failure  mode  for  a  given  type  of 
test  does  not  vary  significantly  between 
environments  and  that  the  matenal 
variability  across  environments  is 
comparable.  The  AGATE  do<;ument 
describes  the  additional  statistical  tests 
and  engineering  data  analysis  needed  to 
ensure  all  assumptions  are  not  violated 
for  a  given  material  system  If  evidence 
of  deviations  from  the  assumptions 
exists,  more  general  procedures  in  MIL- 
HI)BK-1 7-1 E  should  be  followed.  For 
the  moduli  and  Poisson's  ratio,  the 
average  value  of  all  corresponding  tests 
for  each  environmental  condition  is 
used 

If  maximum  strain  material 
allowables  are  required,  simple  one- 
dimensional  linear  stress-strain 
ndationships  may  be  employed  The 
linear  assumption  works  well  for  tensile 
and  compressive  strain  behavior  but 
may  produce  rather  conservative  strain 
values  in  shear  due  to  nonlinear 
behavior  More  realistic  engineering 
guidelines  to  derive  shear  strain 
allowables  are  given  in  MIL-HDBK-17- 
lE  (.Section  5.7  6) 

3  8     Matenal  Perfnrmancf  Envelope 

Referring  back  to  the  discussions  in 
Sections  12.  2  1.  and  3  1.  base  material 
strength  allowables  and  elastic  moduli 
generated  by  the  procedures  given  in  the 
AI;ATE  document  serve  a  purpose  in 
stable  composite  material  control  within 
the  industry  and  certification  of  specific 
aircraft  products.  Standard  test  methods 
and  accepted  statistical  data  treatment 
facilitate  their  use  for  the  former,  where 
a  wide  segment  of  the  material  supplier 
and  aircraft  manufacturing  industry  can 
share  in  the  cost  of  generating  the 
database  When  it  comes  to  the  use  of 
this  data  for  the  development  and 
certification  of  structure  for  a  specific 
airc;raft.  complementary  test  data  and 
analysis  is  needed  to  account  for  the 
effects  of  design  detail,  structural  scale, 
and  damage. 

Using  the  statistical  allowables,  a  base 
material  performance  envelope  can  be 
generated  for  a  material  system  by 
plotting  these  values  as  a  function  of 
temperature.  Each  specific  aircraft 
application  of  the  qualified  material 
mav  have  a  different  maximum 
operaticmal  temperature  (MOT)  limit 
than  those  tested  for  the  material 


qualification.  Some  applications  may 
require  a  reduced  MCJT  For  these  cases, 
interpolation  may  be  u.sed  to  obtain  the 
c:orresponding  basis  values  at  the  new 
application  MOT. 

interpolation  schemes  and  examples 
are  presented  in  the  AGATE  document. 
The  schemes  provided  in  the  document 
are  practical  for  materials  obeying 
typical  mechanical  behavior.  In  most 
cases,  some  minimal  amount  of  testing 
mav  also  be  required  to  verify  the 
interpolated  values. 

Since  unforeseen  material  property 
drop-offs  with  respect  to  temperature 
and  environment  can  occur, 
extrapolation  to  a  higher  MOT  should 
not  be  attempted  without  additional 
testing  and  verific:ation. 

4  0    Material  Equivalency 

For  clarification  purposes,  the  terms 
"material  equivalency"  used  in  the 
current  memorandum  refer  to  the 
process  of  substantiating  material 
properties  for  purposes  of  sharing  a 
composite  material  qualification 
database  and/or  demonstrating  that 
minor  changes  in  material  production 
prcx:esses  have  a  negligible  effect.  This 
is  achieved  by  test  sampling  and  passing 
the  acceptance  criteria,  which  were 
derived  from  a  larger  population  of 
material  data 

4  1     Field  of  Application 

Composite  material  equivalence 
testing,  which  constitutes  reduced  data 
sampling  (e^  .  a  single  batch),  may  be 
performed  by  a  manufactiirer  to 
establish  a  link  with  the  original 
qualification  database  and  associated 
specifications  Depending  on  the 
manufacturers  use  of  the  qualification 
database,  specifications  for  processing  a 
particular  product  and  the  associated 
design  data  may  even  change 
significantly  after  establishing  the  link. 
For  example,  if  the  only  intent  of  a  link 
with  the  qualification  database  is  to 
establish  a  population  from  which 
acceptance  criteria  are  derived  for 
standard  tests  performed  in  base 
material  control,  then  significant 
changes  in  processing  for  a  particular 
product  may  be  allowed.  On  the  other 
hand,  if  the  base  material  qualification 
database  has  greater  use  in  design  (e.g., 
applied  in  deriving  design  values),  then 
additional  testing  may  be  needed  to 
show  equivalency  with  the  process 
variations.  In  short,  the  role  of  material 
equivalency  testing  in  certification  will 
depend  on  details  of  the  particular 
project 

For  example,  consider  the  use  of  a 
given  material  in  sandwich 
ccmstruction,  which  may  have  process 
variations  (e.g..  lower  autoclave 
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pressures)  and  changes  in  laminate 
characteristics  resulting  from  the 
sandwich  panel  design  configuration 
(e.g.,  dimpling  of  the  face-sheets  on 
honeycomb  cells).  In  such  a  case, 
standard  tests  for  base  material 
properties  in  the  AGATE  approach  use 
flat  laminates,  which  may  yield 
different  properties  than  occur  in 
sandwich  panels.  If  the  manufacturer's 
intended  use  of  the  qualification 
database  is  limited  to  control  of  the  base 
material  as  purchased,  the  manufacturer 
may  elect  to  demonstrate  equivalency 
using  original  specifications.  On  the 
other  hand,  if  the  qualification  database 
will  have  greater  use  in  design,  then 
equivalency  testing  should  expand  to 
consider  the  effects  of  product  process 
and  design  variations  on  the  base 
material  properties.  Alternatively, 
subsequent  tests  within  the  building 
block  approach  used  for  certification 
may  also  be  defined  to  account  for  such 
differences.  Again,  the  role  of  material 
equivalency  testing  in  certification  will 
depend  on  details  of  the  particular 
project. 

The  material  equivalence  testing  may 
also  be  used  to  assess  the  effects  of 
minor  changes  in  constituent(s),  the 
constituent  manufacturing  process,  and/ 
or  the  resin  pre-impregnation  process, 
for  the  purpose  of  utilizing  the  existing 
material  qualification  database.  This 
testing  evaluates  the  key  properties  for 
test  populations  large  enough  to  provide 
a  definitive  conclusion  but  small 
enough  to  provide  significant  cost 
savings  as  compared  to  establishing  a 
new  database. 

Note  that  MIL-HDBK-17-lE  goes 
beyond  the  discussions  in  this 
memorandum  to  describe  methods  for 
demonstrating  alternate  material 
acceptance.  The  discussion  can  be 
found  in  Section  2.3.4.  Although  the 
term  equivalence  is  used  in  this  section 
of  MIL-HDBK-17-1E.  the  test  matrices 
presented  are  much  more  extensive, 
highlighting  additional  issues  for  the 
problems  being  addressed  [i.e.,  changes 
in  fiber  type,  fiber  tow  size,  resin,  and 
pre-impregnated  manufacturer).  Table 
2.3.4.1.3  of  this  volume  covers  a  wide 
variety  of  changes  to  a  material  system 
and  highlights  the  fact  that  the 
performance  of  a  material  system  is 
determined  by  both  the  materials  and 
processes  used  in  its  manufacture. 

The  AGATE  methodology  of 
demonstrating  material  equivalency  is 
derived  from  MIL-HDBK-17-lE.  This 
methodology  only  applies  to  situations 
with  minor  changes  to  the  "original" 
material  system  in  terms  of  material 
constituents  and/or  manufacturing 
processes.  These  situations  may 
include: 


•  Identical  materials,  processed  by 
same  manufacturer  using  identical 
fabrication  process  at  different 
locations: 

•  Identical  materials,  processed  by 
different  manufacturer  using  a  "follow- 
on"  process  that  is  equivalent  to  the 
"original"  fabrication  process: 

•  Identical  materials,  processed  by 
different  manufacturer  using  a  "follow- 
on"  process  that  is  slightly  different  to 
the  "original"  fabrication  process; 

•  Minor  changes  in  constituent(s) 
and/or  constituent  manufacturing 
process,  processed  by  same/different 
manufacturer  using  a  "follow-on  " 
process  that  is  slightly  different  to  the 
"original"  fabrication  process: 

•  Combinations  of  tne  above. 

In  summary,  the  purposes  of  this 
equivalency  method  include: 

•  To  share  and  make  use  of  the 
central  database  by  a  new  user  (i.e., 
original  material  qualification): 

•  To  continue  surveillance  of  material 
and  process  (e.g.,  Section  5.0  as  applied 
in  material  quality  control): 

•  To  show  that  minor  changes  to 
material  and  processes  do  not  affect 
base  material  properties; 

•  To  make  final  adjustment  on 
material  and  process  specifications  for 
■specific  application  and  demonstrate 
that  it  has  little  affect  on  base  material 
properties. 

4.2    Equivalency  Approval  Procedures 

For  the  "follow-on"  applicants  to  use 
the  database,  they  need  to  develop  their 
own  material  and  process  specifications 
based  on  the  "original"  material  and 
process  specifications.  The  applicants 
submit  these  specifications  along  with 
the  necessary  test  plans  to  their 
geographically  responsible  AGO  for 
review.  In  all  cases  of  material 
equivalency,  an  "original"  should  exist 
that  contains  base  material  mechanical 
properties  and  strength  allowables,  as 
well  as  the  chemical  and  physical 
properties,  for  the  initially  qualified 
material  system. 

As  is  the  procedure  on  any 
certification  program,  the  AGO  reviews 
the  test  plans  and  the  updated  material/ 
process  specifications  prior  to  the 
initiation  of  testing.  The  review  of  the 
applicants'  specifications  should 
determine  if  they  meet  the  application 
limitations  outlined  in  Section  4.1,  and 
are,  therefore,  candidates  for  material 
equivalency  testing.  Since  the  basis 
properties  of  a  composite  material 
system  are  sensitive  to  both  its  material 
constituents  and  manufacturing  process, 
vigilant  engineering  judgement  must  be 
exercised  during  the  evaluation  process. 
The  fabrication  methods  of  the 
applicants'  structure  must  meet  the 


applicable  airworthiness  regulations 
including,  but  not  limited  to.  §§  23.603 
and  23.605. 

Testing  is  required  to  qualify  the 
"follow-on  "  material  system  by 
demonstrating  material  equivalency  to 
the  "original"  material  system.  Testing 
must  be  witnessed  by  the  FAA.  Testing 
requirements,  data  reducrtion 
procedures,  and  material  equivalency 
criteria/guidance  are  presented  in  the 
AGATE  document. 

In  addition  to  the  base  material  level 
coupon  testing,  certification  programs 
may  require  some  element  or  sub- 
component testing  in  demonstrating 
equivalency  for  minor  changes  in  the 
material  production  processes  over 
time,  which  are  suspected  to  have  some 
effect  on  part  manufacturing  processes. 
These  requirements  will  depend  on  the 
degree  of  change  as  well  as  on  the 
application  (e.g..  complexity  of  the 
components  or  parts  to  be 
manufactured). 

4.3    Equivalency  Testing  Requirement 

As  described  in  Section  4.1.  the 
AGATE  material  equivalency 
methodology  is  derived  based  on  the 
most  compatible  situations  existing,  as 
discussed  in  MIL-HDBK-17-lE  (i.e..  an 
identical  material  is  used  or  changes  in 
the  material  are  minor).  Based  upon  the 
batch-to-batch  variability  established  in 
the  original  qualification  database, 
material  equivalency  testing  should  be 
conducted  to  investigate  the  processing 
or  panel-to-panel  variability  inherent  in 
the  follow-on  manufacturer  or  location. 
As  a  minimum  requirement  to  initiate 
such  an  exercise,  the  material  and 
process  controls  used  to  generate  the 
initial  database  must  be  know^n  (i.e..  the 
"original"  material  and  process 
specifications  or  "pedigree"  must  be 
known).  This  issue  has  come  up  relative 
to  some  of  the  data  that  has  been 
published  in  MIL-HDBK-1 7-2E.  and  a 
plan  has  been  initiated  to  ensure  such 
information  is  available  for  data 
utilization. 

The  equivalency  tests  required  are 
presented  in  the  AGATE  document 
along  with  the  recommended  test 
methods  and  the  required  number  of 
batches/replicates  per  environmental 
condition  (i.e.,  RTD  and  ET^V).  One  (1) 
batch  of  material  is  the  minimum 
required  for  this  testing  program.  As 
with  material  qualification,  two 
separately  processed  panels  are  used  in 
obtaining  specimen  for  strength  tests. 

To  illustrate,  the  tests  required  by  the 
AGATE  document  to  demonstrate 
equivalency  under  the  environmental 
condition  of  "Room  Temperature  Dry 
(RTD)"  are  listed  as  follows: 
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-      

Specl 

No. 

Test 

men 
(RTD> 

1 

0   (warp)  Tensile  Strength 

8 

2 

0   (warp)  Tensile  Modulus 
and  Poisson  s  Ratio 

4 

3 

90    (fill)  Tensile  Strength  

8 

4 

90   (fill)  Tensile  Modulus  

4 

5 

0    (warp)  Compressive 
Strength 

8 

6 

0   (warp)  Compressive  Mod 
ulus 

4 

7 

90    (till)  Compressive 
Strength 

8 

B 

90    (fill)  Compressive  Mod- 
ulus 

4 

9 

In  Plane  Shear  Strength    

8 

10 

In  Plane  Shear  Modulus  

4 

\  y 

Short  Beam  Shear     

8 

4  4     Success  Criteria  for  Equivalency 

Results  derived  frtim  the  (MiiiivalHiu  v 
testing  art!  compared  with  the  orif^inal 
qualification  database  The  statistical 
prncedun's  and  the  success  criteria  for 
equivalency  are  presented  in  the 
ACATK  document  As  with 
qualification,  the  acceptance  criteria 
adopted  by  ACiATK  to  demonstrate 
equivaleni:v  assumes  a  normal 
distribution.  If  a  normal  distribution 
was  not  confirmed  bv  (  hec:ks  performed 
as  part  of  the  "original"  material 
qualification,  the  acceptance  criteria 
will  need  to  change  to  reflect  the 
statistical  distribution  that  was  adopted 
for  the  population   In  such  a  case,  the 
more  general  procedures  in  Mll.- 
HDBk-17-lK  should  be  followed 

First,  the  qualification  database  shall 
present  the  properly  of  interest  in  terms 
of  "mean"  and  "standard  deviation  " 
For  base  material  strength  properties, 
the  (lualification  database  also  provides 
B-basis  and/or  Abasis  values,  which 
can  be  used  for  purposes  of  c:omparison 
in  establishing  sptK:ific  acceptan<  e 
criteria.  In  addition,  two  statistical 
parameters  for  sampling  need  to  be 
defined,  and  they  are:  "(x"  (probability 
of  rejecting  a  good  material)  and  "n" 
(number  of  specimen  to  be  tested  fur  the 
property  of  interest). 

A  selection  of  a  =  0  01.  for  example, 
represents  \%  of  the  chance  of  wrongly 
rejecting  a  good  material.  A  higher  "a" 
value  represents  a  more  conservative 
criteria,  yet  at  the  expense  of  a  higher 
chance  of  rejecting  a  good  material. 
Also,  as  the  number  of  specimen 
increa.ses.  the  chance  for  the  mean  of  the 
specimen  (tests  sample)  to  appear 
different  from  the  original  qualification 
data  decreases.  .Statistically,  the  two 
parameters  reflect  the  Type  I  errors  in 
test  on  either  means  or  minimum 
individual  values.  The  Type  I  error 
refers  to  the  situation  of  rejecting  the 
null  hypothesis  when  it  is  true.  The  B- 


basis  ,u\d  Abasis  values,  which  were 
derived  in  population  testing,  have 
limited  statistical  meaning  when 
assessing  the  tHjuivalency  from  a  small 
sample  size   However,  thev  may  have 
some  engineering  value  in  setting  the  a 
for  a  parti(  ular  application 

For  strength  properties,  material 
tHjuivalency  is  established  by  using  both 
the  means  and  the  minimum  individual 
values  as  the  acceptance  tTiteria  The 
material  equivalence  is  not  acceptable 
when  either  (me  of  the  two  comparisons 
fails  The  "u"  represents  the  probability 
of  failing  either  one  of  the  two.  or  both, 
comparisons 

Ba.sed  on  a  limited  'round  robin" 
testing  program,  the  AGATE  method 
currently  recommends  an  "n"  value  of 
■'8".  and  an  "a"  value  of  "0  O-'i "  for 
material  equivalency  tests  to  link  with 
the  complete  material  qualification 
database   .-Ks  the  exposure  and 
experienc  e  increase  through  time,  the 
values  for  these  two  parameters  may  be 
revised  from  lessons  learned  Also, 
(onsidenng  the  intrinsic  difference  both 
in  terms  of  the  n^ure  of  material  system 
and  the  specific  of  applicaticm.  the 
certification  offices  (ACOs)  may  adjust 
this  set  of  values  reflecting  their  unique 
c;irc:umstanc  es. 

Although  sp«H:ific:  criteria  are  not 
given,  strength  properties  from 
•iquivalencv  testing  should  also  not  be 
exc:t;ssively  higher  than  those  obtained 
for  the  original  (iualific;aticm  database 
KnginiHiring  judgement  should  be  used 
to  cietect  such  increases  in  base  strength, 
which  may  afft»ct  structural  failure 
inod(!s  or  reductions  in  untested 
strength  properties  For  example,  un- 
notched  (or  small  notch)  tensile  strength 
properties  have  been  founci  to  be 
inversely  related  to  the  tensile  residual 
strength  of  composite  structure  with 
larger  flaws. 

For  modulus,  a  simple  comparison  of 
means  is  used.  The  criterion  is  not 
satisfied  when  either  the  test  sample 
mean  is  too  high  or  too  low  in  reference 
to  the  original  maximum/minimum 
mean  of  the  cjualification  database. 

There  are  also  statistical  tests  that 
interrcjgatf!  the  new  samples  as  to  their 
c;quivalency  to  the  baseline  sample 
qualification  database.  These  can  be 
used  as  an  alternative  to  the  test  on 
meiihs  and  minimum  individual  values 
described  above.  MIL-HDBK-17-lE 
recommends  the  k-sample  Anderson- 
Darling  (A-D)  statistical  test  (Section 
8.3.2.2)  or  the  ANOVA  (analysis  of 
variance)  method  described  in  Section 
8.4.3.1.  The  k-sample  A-D  test  can  be 
used  for  unequal  sample  sizes  that  will 
be  encountered  when  comparing  the 
baseline  data  to  the  new  data. 
Discussion  on  the  use  of  a  significance 


level  of  (a  =  0.05  is  given  in  MIL- 
HDBK-17  The  value  chosen  should  be 
agreed  upon  bv  the  particular 
application  and  should  be  the  same  if  . 
the  A.Nn\'A  method  is  used 

Other  alternate  tests  (if  normal 
distribution  is  assumed)  are  to  use  the 
F-test  to  show  equivalency  of  the  means 
(.Section  8  3  5  2  2)  and  Levenes  test  to 
show  equivalency  of  the  variances 
(Section  8.3.5.2.1).  An  "a"  value  for 
these  tests  must  also  be  selected. 

Successful  completion  of  the 
equivalency  testing  allows  the  applicant 
to  use  the  properties  contained  in  the 
original  qualification  database.  In  the 
case  when  the  testing  of  the  first  batch 
fails,  a  second  opportunity  using  a 
different  batch  of  material  can  be 
allowed  for  this  equivalency  testing.  In 
order  to  limit  the  undesirable. 
statistii:ally  termed  as  the  Type  II  error, 
only  permission  of  retest  to  the  2nd 
batch  is  recommended.  The  Type  II 
error  refers  to  the  situation  of  accepting 
the  null  hypothesis  when  it  is  false. 

Should  the  applicant  fail  criteria  for 
equivalency  testing  of  the  second  batch, 
the  original  base  material  allowable 
database  can  no  longer  be  used,  and  a 
new  base  material  allowable  database 
needs  to  be  established  per  material 
qualification  procedures.  Such  a 
scenario  requires  engineering  to  identify 
material  and/or  processing  differences, 
which  led  to  c;hanges  in  the  base 
material  properties,  and  the  associated 
update  to  specifications  [i.e..  a  new 
material  qualification).  In  addition, 
careful  planning  of  material 
procurement,  panel  fabrication  and 
testing  may  be  considered  at  the  start  of 
a  material  equivalency  exercise  to 
ensure  that  equivalency  testing  of  a  first 
and  second  batch  can  be  expanded  to  be 
part  of  a  new  qualification  if  required. 
For  example,  the  material  order  and 
panel  sizes  fabricated  for  a  particular 
batch  of  material  may  be  sufficiently 
large  enough  to  yield  additional 
specimens,  as  needed  for  the  larger  test 
matrix  in  a  qualification  effort. 

5.0     Continuous  Quality  Control 

Material  supplier  and  purchaser  tests 
performed  as  part  of  a  continuous 
quality  control  process  may  be 
considered  a  special  case  of  material 
equivalency  testing.  In  this  case,  the 
sample  size  is  typically  smaller  than 
recommended  for  the  material 
equivalence  exercise  described  in 
Section  4.0.  Nevertheless,  the  tests  are 
typically  performed  on  a  per  batch  basis 
and  a  link  with  the  qualification 
database  can  be  developed  using  the 
same  statistical  methods  (Section  4.4). 

For  purposes  of  continuous  quality 
control,  a  recommended  "a"  value  of 
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0.01  (i.e.,  1%  probability  of  rejecting 
"good"  material)  and  an  "n"  value  of  3 
to  5  are  appropriate.  Note  the  less 
stringent  requirement  here  than  for 
obtaining  access  to  the  "original" 
qualification  database  discussed  in 
Section  4.4.  In  the  latter  case,  all  future 
batches  of  material  are  being  admitted 
while  in  the  former  case  only  one  batch 
is  under  scrutiny.  As  the  exposure  and 
experience  along  this  line  increase 
through  time,  a  new  set  of  values  for 
these  two  parameters  may  be  provided. 
Also,  considering  the  intrinsic 
difference  both  in  terms  of  the  nature  of 
the  material  system  and  the  specifics  of 
application,  the  certification  offices 
(ACO's)  may  adjust  this  set  of  values 
reflecting  their  unique  circumstances. 

If  quality  control  testing  fails, 
engineering  evaluation  can  be 
performed  to  justify  a  retest  of  the  same 
batch  of  material.  As  part  of  this  effort, 
engineers  should  search  for  other 
reasons  to  believe  the  material  is  "bad" 
or  identify  a  problem  in  specimen 
fabrication  and/or  testing.  The  number 
of  "retests"  should  be  limited  to  one 
which,  from  a  purely  statistical 
perspective,  yields  a  probability  of 
rejecting  good  material  in  two  sets  of 
receiving  inspection  tests  for  the  same 
batch  is  only  0.01%  for  the 
recommended  "a". 

Issued  in  Kansas  City.  Missouri,  on  May 
30.  2000. 
Marvin  Nuss, 

Acting  Manager,  Small  Airplane  Directorate. 
Aircraft  Certification  Sen-ice. 
|FR  Doc.  00-14482  Filed  6-12-00;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Surface  Transportation  Board 
[STB  Ex  Parte  No.  558  (Sub-No.  3)] 
Railroad  Cost  of  Capital — 1999 

AGENCY:  Surface  Transportation  Board. 
ACTION:  Notice  of  decision. 


SUMMARY:  On  June  12,  2000  the  Board 
served  a  decision  to  update  its 
computation  of  the  railroad  industry's 
cost  of  capital  for  1999.  The  composite 
after-tax  cost  of  capital  rate  for  1999  is 
found  to  be  10.8%,  based  on  a  current 
cost  of  debt  of  7.2%;  a  cost  of  common 
equity  capital  of  12.9%;  a  cost  of 
preferred  equity  capital  of  6.3%;  and  a 
capital  structure  mix  comprised  of 
35.5%  debt,  62.7%  common  equity,  and 
1.8%  preferred  equity.  The  cost  of 
capital  finding  made  in  this  proceeding 
will  be  used  in  a  variety  of  Board 
proceedings. 


EFFECTIVE  DATE:  This  action  is  effective 

June  12,  2000. 

FOR  FURTHER  INFORMATION  CONTACT: 

Leonard  J.  Blistein,  (202)  565-1529. 
[TDD  for  the  hearing  impaired:  (202) 
565-1695.] 

SUPPLEMENTARY  INFORMATION:  The  cost 
of  capital  finding  in  this  decision  shall 
be  used  for  a  variety  of  regulatory 
purposes.  To  obtain  a  copy  of  the  full 
decision,  write  to,  call,  or  pick  up  in 
person  from:  Da-To-Da  Office 
Solutions.,  Room  405,  1925  K  Street, 
NW.,  Washington,  DC  20423. 
Telephone:  (202)  466-5530.  (Assistance 
for  the  hearing  impaired  is  available 
through  TDD  services  (202)  565-1695.] 
The  decision  is  also  available  on  the 
Board's  internet  site  at  www.stb.dot.gov. 

Environmental  and  Energy 
Considerations 

This  action  will  not  significantly 
affect  either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resoiuces. 

Regulatory  Flexibility  Analysis 

Pursuant  to  5  U.S.C.  605(b).  we 
conclude  that  our  action  in  this 
proceeding  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  purpose 
and  effect  of  this  action  are  to  update 
the  annual  railroad  industry  cost  of 
capital  finding  by  the  Board.  No  new 
reporting  or  other  regulatory 
requirements  are  imposed,  directly  or 
indirectly,  on  small  entities. 

Authority:  49  U.S.C.  10704(a). 

Decided:  June  6,  2000. 

By  the  Board.  Chairman  Morgan.  Vice 
Chairman  Burkes,  and  Commissioner 
Clyburn. 

Vernon  A.  Williams, 
Secretary. 
[FR  Doc.  00-14879  Filed  6-12-00:  8:45  am] 
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DEPARTIMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Docket  No.  42052] 

Union  Pacific  Railroad  Company — 
Petition  for  Declaratory  Order- 
Imposed  Interchange  Charges 

AGENCY:  Surface  Transportation  Board. 
ACTION:  Institution  of  declaratory  order 
proceeding;  request  for  comments. 

SUMMARY:  The  Board  is  instituting  a 
proceeding  under  5  U.S.C.  554(e)  to 
resolve  questions  concerning  the  right  of 
a  rail  carrier  to  impose  charges 
unilaterally  against  other  carriers  for 


events  that  may  occur  when  cars  are 
interchanged. 

DATES:  Conunents  by  or  on  behalf  of  all 
interested  parties  are  due  July  12.  2000. 
Replies  are  due  August  1.  2000. 
ADDRESSES:  The  original  and  10  copies 
of  comments  referring  to  STB  Docket 
No.  42052  must  be  sent  to:  Surface 
Transportation  Board.  Office  of  the 
Secretary,  Case  Control  Unit,  1925  K 
Street,  NW,  Washington.  DC  20423- 
0001,  ATTN:  STB  Docket  No.  42052. 

In  addition,  send  one  copy  of 
comments  to:  (1)  Union  Pacific  Railroad 
Company,  Robert  T.  Opal,  General 
Commerce  Counsel.  1416  Dodge  Street, 
Room  830,  Omaha,  Nebraska  68179;  (2) 
Iowa  Interstate  Railroad.  Ltd..  Edward  J. 
Krug.  Krug  &  Beckelman.  P.L.C.,  401 
First  Street  S.E.,  Suite  330,  P.O.  Box 
186.  Cedar  Rapids.  lA  52406-0186;  (3) 
City  of  Tacoma  Public  Utilities,  d/b/a 
Tacoma  Rail.  Mark  Bubenik.  Chief 
Assistant  Citv  Attorney.  P.O.  Box  11007, 
Tacoma,  WA  98411-0007;  (4)  Roger  A. 
Serpe.  General  Counsel.  Indiana  Harbor 
Belt  Railroad  Company.  Ill  West 
Jackson  Boulevard,  Suite  1128.  Chicago. 
Illinois  60604-3502;  and  (5)  William  C. 
Sippel,  Thomas  J.  Litwiler.  Fletcher  & 
Sippel  LLC.  Two  Prudential  Plaza.  Suite 
3125.  180  North  Stetson  Avenue. 
Chicago,  Illinois  60601-6710. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beryl  Gordon,  (202)  565-1600.  [TDD  for 
the  hearing  impaired:  1-800-877-8339] 
SUPPLEMENTARY  INFORMATION:  On 
February  14.  2000.  Union  Pacific 
Railroad  Company  (UP  or  petitioner) 
filed  a  petition  seeking  a  declaratory 
order  to  resolve  a  dispute  over  the  right 
of  a  rail  carrier  to  impose  charges 
unilaterally  against  other  carriers  for 
events  that  may  occur  when  cars  are 
interchanged.  Replies  to  the  petition 
have  been  filed  by  respondents  Indiana 
Harbor  Belt  Railroad  Company  (Indiana 
Harbor  Belt),  Iowa  Interstate  Railroad. 
Ltd.  (Iowa  Interstate),  and  City  of 
Tacoma,  Tacoma  Public  Utilities,  d/b/a 
Tacoma  Rail  and  Tacoma  Beltline 
Railroad  (Tacoma  Beltline)  (collectively, 
respondents). 

Specifically,  UP  seeks  a  declaration 
that,  under  49  U.S.C.  11121.  a  rail 
carrier  may  not  unilaterally  impose 
charges  on  another  carrier  for 
interchange  of  cars,  either  by  "tarifT"  or 
otherwise,  and  that  interchange-related 
charges  imposed  by  one  carrier  on 
another  must  be  either  permitted  by 
agreement  of  the  carriers  involved  or 
specifically  authorized  by  the  Board. 
The  controversy  arises  as  a  consequence 
of  "tariff'  provisions  issued  by 
respondents,  pursuant  to  which  charges 
may  be  imposed  when  cars  are  not 
pulled  from  interchange  within 
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specified  times  UP  asserts  that  such 
interchange  matters  are  subject  to  the 
Association  of  American  Railroads' 
(AAR)  Car  Service  and  Ciar  Hire 
Agreement  (Car  Hire  Agreement),  unless 
the  rail  carriers  enter  into  agreements 
that  differ  from  the  (;ar  Hire  Agreement 

Respondents  concur  that  a  declarator^' 
order  is  warranted,  though  they  disagree 
with  UP  as  to  the  substance  of  such  an 
order.  Indiana  Harbor  Belt  assails  UP's 
allegedly  "delinquent  interchange 
practices  in  the  Chicago  Switching 
District."  Iowa  Interstate  defends  its 
charges  as  necessary  to  protect  short 
line  railroads  against  arbitrary  and 
unfair  interchange  practices  of  Class  I 
railroads.  Tacoma  Beltline  asserts  that 
UP's  position  constitutes  anti- 
competitive conduct  in  complete 
disregard  of  business  operations.'  Iowa 
Interstate  and  Tacoma  Beltline  rely  on 
the  decision  of  the  court  in  (Cincinnati, 
NO  &■  TP  Rv  Co  V  Chesapeake  S-  O 
Ry  Co  .  441  F  2d  483  (4th  Cir   1971),  for 
the  proposition  that  AAR's  car  service 
rules  do  not  prevent  a  carrier  from 
acting  individually  through  a  "tarifT' 
charge  to  avoid  costs  related  to  another 
railroad's  malfeasance 

Under  5  US  C.  554(e)  and  49  U.S.C. 
721.  the  Board  has  discretionary 
authority  to  issue  a  declaratory  order  to 
terminate  a  controversy  or  remove 
uncertainty  The  Board  and  its 
predecessor,  the  Interstate  Commerce 
Commission  (ICC),  have  exercised  broad 
authority  in  handling  such  requests.  In 
determining  whether  to  entertain  such 
petitions,  the  agency  considers  a 
number  of  factors,  including  the 
significance  to  the  industry,  the  ripeness 
of  the  controversy,  and  whether  a 
proceeding  is  necessary  to  terminate  an 
active  controversy. 

The  issues  presented  raise  questions 
that  would  appear  to  have  broad  and 
ciurent  applicability  within  the  railroad 
industry,  involving  significant 
interpretations  of  the  statutory 
framework  within  which  that  industry 
operates  since  enactment  of  the  ICC 
Termination  Act  of  1995,  Pub.  L.  No. 
104-88,  109  Stat.  803.  These  significant 
questions  deserve  resolution  on  a  full 
record,  including  the  comments  of  all 
interested  persons,  not  just  the  parties 
already  of  record. 

Accordingly,  a  declaratory  order 
proceeding  is  instituted  to  consider  the 
issues  raised  in  UP's  petition  and 


'  Tacoma  Beltline  requested  that  the  B<iaril  ifelav 
any  ruling  until  its  lawsuit  ^eekin^  interchange 
charges  is  resolved  in  Cifv  of  Tacoma.  Tacoma 
Public  I'tilitips  V    f  'nion  Pacific  Railroad  C.ompanv. 
Case  No  COO-50548FDB.  (W  D   VVa.sh  I  This  request 
is  moot,  because  in  an  order  dated  April  20.  2000. 
the  court  dismi.s.sed  the  rase  without  prejudice, 
citing  the  Board  s  exclusive  |unsdiction 


respondents'  replies,  based  on  the 
comments  of  all  interested  parties.  This 
proceeding  will  be  handled  on  the  basis 
of  written  statements  submitted  by  the 
parties. 

Written  comments  (an  original  and  10 
copies)  by  or  on  behalf  of  all  interested 
parties  (including  petitioner  and 
respondents)  must  be  filed  with  the 
Board  no  later  than  July  12,  2000. 
Replies  (an  original  and  10  copies)  by 
petitioner  and  respondents  must  be  filed 
no  later  than  August  1,  2000.^ 
Comments  must  state  the  basis  for  the 
party's  position  and  must  contain  the 
name  and  address  of  the  commenting 
party  Petitioner  and  respondents  must 
be  served  concurrently  with  a  copy  of 
each  comment  (and  reply);  other 
commenters  must  be  served 
concurrently  with  a  copy  of  each  reply. 

Board  decisions  and  notices  are 
available  on  our  website  at 
"www.stb.dot.gov" 

This  action  will  not  significantly 
affect  either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 

[)ecided  lune  7.  2000 

By  the  Board.  David  M  Konschnik. 
Director.  Office  of  Proceedings 

Vernon  A.  Williams, 

Secretary 

IKR  Doc  00-15000  Filed  &-12-00;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Docket  No.  AB-65  (Sut>-No.  577X)] 

CSX  Transportation,  inc.— 
Abandonmant  Examption — in  Wayna 
County.  IN 

On  May  22,2000,  CSX 
Transportation,  Inc.  (CSXT)  filed  with 
the  Siirface  Transportation  Board, 
Washington,  DC  20423,  a  petition  under 
49  U.S.C.  10502  for  exemption  from  the 
provisions  of  49  U.S.C.  10903  to 
abandon  a  portion'of  its  line  of  railroad 
known  as  its  Richmond  Subdivision, 
extending  from  railroad  Milepost  CI- 
61.90  to  railroad  Milepost  CI-63.21  at 
the  end  of  track,  a  distance  of  1.31 
miles,  in  Richmond,  Wayne  County. 
Indiana.  The  line  traverses  United  States 
Postal  Service  ZIP  Code  47374  and 
includes  no  stations. 

The  line  does  not  contain  federally 
granted  rights-of-way.  Any 
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■^  Replies  may  also  be  submitted  by  other 
commenting  parties,  if  desired,  bv  the  same  date 
Petitioner  s  and  respondents'  representatives  are 
directed  to  assist  in  providing  an  appropriate 
mailing  list  to  other  interested  parties,  upon 
request. 


documentation  in  the  railroad's 
possession  will  be  made  available 
promptly  to  those  requesting  it. 

The  interest  of  railroad  employees 
will  be  protected  by  the  labor  protective 
conditions  imposed  in  Oregon  Short 
Line  R.  Co — Abandonment — Goshen, 
360I.C.C.  91  (1979). 

By  issuing  this  notice,  the  Board  is 
instituting  an  exemption  proceeding 
pusuant  to  49  U.S.C.  10502(b).  A  final 
decision  will  be  issued  by  September  8, 
2000. 

Any  offer  of  financial  assistance 
(OFA)  under  49  CFR  1152.27(b)(2)  will 
be  due  no  later  than  10  days  ai^er 
service  of  a  decision  granting  the 
petition  for  exemption.  Each  OFA  must 
be  accompanied  by  the  filing  fee,  which 
is  currently  set  at  $1,000.  See  49  CFR 
1002.2(f)(25). 

All  interested  persons  should  be 
aware  that,  following  abandonment  of 
rail  service  and  salvage  of  the  line,  the 
line  may  be  suitable  for  other  public 
use.  including  interim  trail  use.  Any 
request  for  a  public  use  condition  under 
49  CFR  1 152.28  or  for  trail  use/rail 
banking  under  49  CFR  1 152.29  will  be 
due  no  later  than  July  3,  2000.  Each  trail 
use  request  must  be  accompanied  by  a 
$150  filing  fee.  See  49  CFR 
1002.2(fl(27). 

All  filings  in  response  to  this  notice 
must  refer  to  STB  Docket  No.  AB-55 
(Sub-No.  577X)  and  must  be  sent  to:  (1) 
Surface  Transportation  Board.  Office  of 
the  Secretary.  Case  Control  Unit,  1925  K 
Street.  NW..  Washington.  IX:  20423- 
0001;  and  (2)  Natalie  S.  Rosenberg,  500 
Water  Street,  Jacksonville.  FL  32202. 
Replies  to  the  CSXT  petition  are  due  on 
or  before  July  10,  2000. 

Persons  seeking  further  information 
concerning  abandoiunent  procedures 
may  contact  the  Board's  Office  of  Public 
Services  at  (202)  565-1592  or  refer  to 
the  full  abandonment  or  discontinuance 
regulations  at  49  CFR  part  1152. 
Questions  concerning  environmental 
issues  may  be  directed  to  the  Board's 
Section  of  Environmental  Analysis 
(SEA)  at  (202)  565-1545.  [TDD  for  the 
hearing  impaired  in  available  at  1-800- 
877-8339]. 

An  environmental  assessment  (EA)  (or 
enviroiunental  impact  statement  (EIS),  if 
necessary)  prepared  by  the  SEA  will  be 
served  upon  all  parties  of  record  and 
upon  any  agencies  or  other  [>ersons  who 
commented  during  its  preparation. 
Other  interested  persons  may  contact 
SEA  to  obtain  a  copy  of  the  EA  (or  EIS). 
EAs  in  these  abandonment  proceedings 
normally  will  be  made  available  within 
60  days  of  the  filing  of  the  petition.  The 
deadline  for  submission  of  comments  on 
the  EA  will  generally  be  within  30  days 
of  its  service. 


Board  decisions  and  notices  are 
available  on  our  website  at 
••WWW.STB.DOT.GOV." 

Dated:  Decided:  lune  7,  2000. 
By  the  Board.  David  M.  Kon.sf:hnik. 
Director.  Office  of  Proc  eedings. 

Vernon  A.  Williams, 

Si'rretnrw 

|FR  Doc.  00-14878  Piled  6-12-00;  8:45  am] 

BILUNG  CODE  4S15-00-P 


DEPARTIMENT  OF  THE  TREASURY 

Departmental  Offices;  international 
Monetary  Fund  Advisory  Committee 

AGENCY:  Department  of  the  Treasury. 
ACTION:  Notice  of  meeting. 


SUMMARY:  Under  section  610  of  the 
Foreign  Operations,  Export  Financing 
and  Related  Programs  Appropriations 
Act,  1999,  the  Secretary'  of  the  Treasury 
is  required  to  establish  an  International 
Monetary  Fund  Advisory  Committee 
(the  "Committee")  to  advise  the 
Secretary  of  IMF  policy. 
DATES:  The  fourth  meeting  of  the 
Committee  will  be  held  on  Friday,  June 
16,  2000,  beginning  at  1  p.m.  in  the 
Diplomatic  Room  located  on  the  third 
floor  of  the  main  Department  of  the 
Treasury  Building,  1500  Pennsylvania 
Avenue.  NW..  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Designated  Federal  Official:  William 
McFadden,  Senior  Policy  Advisor. 
Office  of  International  Monetary  and 
Financial  Policy,  Room  444,  Department 
of  the  Treasury.  1500  Pennsylvania 
Avenue  NW..  Washington,  DC  20220. 
Telephone  number  202-622-0343.  fax 
number  (202)  622-7664. 
SUPPLEMENTARY  INFORMATION:  Notice  of 
this  meeting  is  given  under  the  Federal 
Advisory.  Conmiittee  Act,  5  U.S.C.  App. 
2. 

Agenda  of  Meeting 

The  IMF  Advisory  Conunittee  will 
discuss  the  legislated  mandates  directed 
at  the  IMF,  with  a  focus  on  questions 
related  to  good  governance,  combating 
corruption,  and  transparency. 

Procedural 

This  meeting  is  open  to  the  public. 
Please  note  that  the  meeting  may  close 
early  if  all  business  is  finished.  If  you 
wish  to  attend  please  FAX  your  full 
name,  birthday,  and  social  security 
number  to  the  Designated  Federal 
Official  no  later  than  4  p.m.,  June  12th, 
for  clearance  into  the  Treasury  building. 
Members  of  the  public  who  have 
provided  such  information,  must  enter 
the  main  Treasury  building  at  the 


entrance  on  1 5th  Street  between  F  and 
G  Streets,  and  must  provide  a  photo  ID 
at  the  entrance  to  be  admitted  into  the 
building. 

Members  of  the  public  may  submit 
written  comments.  If  you  wish  to 
furnish  such  comments,  please  provide 
16  copies  of  your  written  material  to  the 
Designated  Federal  Official.  If  you  wish 
to  have  your  comments  distributed  to 
members  of  the  Committee  in  advance 
of  the  third  meeting.  16  copies  of  any 
written  material  should  be  provided  to 
the  Designated  Federal  Official  no  later 
than  June  7th. 

Dated:  May  16.  2000. 
William  ).  McFadden, 

Designated  Federal  Official 

[FR  Doc.  00-14814  Filed  6-12-00;  8:45  am] 
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DEPARTIMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

[Notice  No.  899] 

Ti>e  Gang  Resistance  Education  and 
Training  Program:  Availability  of 
Financial  Assistance,  Criteria  and 
Application  Procedures 

AGENCY:  Bureau  of  Alcohol,  Tobacco 
and  Firearms  (ATF),  Department  of  the 
Treasury. 

ACTION:  Notice  of  availability  of  funds 
for  financial  assistance  to  State  and 
local  law  enforcement  agencies 
providing  or  desiring  to  provide  the 
Gang  Resistance  Education  and  Training 
Program,  intended  funding  priorities, 
and  application  procedures. 

SUMMARY:  Subject  to  the  availability  of 
appropriations,  the  Bureau  of  Alcohol, 
Tobacco  and  Firearms  (ATF)  intends  to 
enter  into  cooperative  agreements  with 
State  and  local  law  enforcement 
agencies  to  assist  them  in  providing  the 
Gang  Resistance  Education  and  Training 
(G.R.E.A.T.)  Program.  This  notice  also 
sets  forth  the  intended  funding 
priorities  and  the  criteria  and 
application  procedures  that  ATF  will 
use  to  select  and  award  State  and  local 
law  enforcement  agencies  Federal  funds 
to  provide  the  G.R.E.A.T.  Program. 
DATES:  Applications  must  be  received 
on  or  before  August  10,  2000. 
ADDRESSES:  Send  applications  to 
G.R.E.A.T.  Branch;  Bureau  of  Alcohol. 
Tobacco  and  Firearms;  P.O.  Box  50418; 
Washington,  DC  20091-0418;  Attn; 
Notice  No.  899. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  Scott.  G.R.E.A.T.  Branch.  Bureau 
of  Alcohol,  Tobacco  and  Firearms,  P.O. 


Box  50418,  Washington,  DC  20091-0418 
(1-800-726-7070);  or  by  sending 
electronic  mail  (E-mail)  to: 
Great@atfhq.atf.treas.gov,  or  visit  the 
G.R.E.A.T.  websile  at  www. atf.treas.gov/ 
great/great. htm. 

SUPPLEMENTARY  INFORMATION: 

Background 

G.R.E.A.T.  is  a  gang  prevention 
jjrogram  designed  to  educate  the  youth 
about  the  dangers  associated  with 
joining  street  gangs  and  participating  in 
violent  crime.  It  functions  as  a 
cooperative  program  that  utilizes  the 
skills  of  ATF.  Federal,  State  and  local 
law  enforcement  personnel,  as  well  as 
individuals  from  the  community  and 
civic  groups.  The  G.R.E.A.T.  Program 
trains  police  officers  to  provide 
instruction  to  grade  and  middle  school 
aged  children  in  gang  prevention  and 
anti-violence  techniques.  Training  may 
be  provided  to  any  Federal.  State,  or 
local  law  enforcement  agency,  to  the 
extent  allocated  funds  allow.  G.R.E.A.T. 
consists  of  three  major  components; 

Component  I;  School-Based  Education 
Component  II:  After  School /Summer 

Education/Booster  Classes 
Component  III:  Parent  Involvement 

Although  the  primary  focus  of  the 
G.R.E.A.T.  Program  is  Component  1. 
applicants  who  are  selected  for  financial 
assistance  will  be  required  to  develop 
programs  tailored  to  their  respective 
communities  for  Components  II  and  III. 

Application  Procedures 

Application  for  financial  assistance 
shall  be  made  on  ATF  Form  6410.1 
(Gang  Resistance  Education  and 
Training  Funding  Application). 
Application  forms  may  be  obtained  by 
contacting  James  Scott,  G.R.E.A.T. 
Branch.  Bureau  of  Alcohol,  Tobacco  and 
Firearms.  P.O.  Box  50418.  Washington. 
DC  20091-0418  (1-800-726-7070).  E- 
mail  address;  Great@atfhq.atf.treas.gov 
or  visit  the  G.R.E.A.T.  website  at 
wwrw.atf.treas.gov/great/great.htm. 

Funding  Categories  and  Funding 
Distributions 

In  order  to  provide  funding  to  a  range 
of  community  sizes  and  locations,  the 
applicants  will  be  divided  into  five 
categories  based  on  population.  These 
categories  will  consist  of  populations; 
(A)  1.000,000  and  over;  (B)  500,000- 
999,999;  (C)  100,000-499,999;  (D) 
25,000-99,999;  (E)  24,999  or  less.  Each 
applicant  will  be  required  to  report  its 
population  figures  by  using  the  Bureau 
of  Census  State  Population  Report  for  its 
entire  service  area.  The  population 
figures  may  be  obtained  from  the  Census 
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Bureau's  websitt-   uvvvv  census  i;nv 
pop ulat ion/ vvwvv' est  1  mates  or 
contacting  the  (Census  Bureau  at   iOl  - 
457-2422 

Criteria  and  Points 

Each  application  will  he  evaluated 
and  scored  on  the  basis  of  the  followink; 
criteria:  (1)  Juvenile  crime  statistics — 
(40%);  (2)  Percentage  of  middle  s(  hool 
students  proposed  to  be  taught  and  have 
been  taught — 125'%));  (i)  Presenc  e  of 
curriculum  reinfon  ement  programs 
(Elementarv,  middle  and  high  s(  hool 
life-sk.ills  programs,  as  well  as  summer. 
family  and  after  school  programs 
Community  partnerships  will  also  be 
reviewed. )-^(25'\i).  (4)  Support  of 
National  C;  RE  A  T  Program  training — 
(10%) 

Cntenon  1   This  triterion  is  designed 
to  measure  the  magnitude  of  an 
applicant's  youth  crime  problem   This 
critenon  will  utilize  the  I'niform  Crime 
Reports  (IJCR)  for  the  United  States  that 
are  published  annually  by  the  Federal 
Bureau  of  investigation  (FBI)    The  total 
juvenile  crime  figures  that  will  be  used 
are  the  Part  I  and  II  offenses  reported  in 
the  most  recent  VCR  The  I'art  I  and  II 
offenses  that  are  reported  in  the  I  'CR  are 
enumerated  and  defined  in  App»'iidi\  II 
of  the  L!CR   In  the  event  that  an 
applicant  does  not  provide  annual  data 
to  the  FBI  for  purposes  of  the  I  (  ;K.  the 
applicant  should  (  mitai  t  the  (,  K  H  A  T 
Branch  tt)  determine  how  it  (  an  best 
submit  information  to  measure  its  youth 
crime  statistics   ATF  will  obtain  the 
)uvenile  crime  figures  directly  from  the 
FBI   An  appli(;ant  must  indicate  whic  h 
service  area  {i  f  .  city,  c  nuntv.  efc   )  ATF 
should  use  to  obtain  their  luveiule  c  rune 
figures   An  applicant  will  rec  eive  a 


score  based  on  its  per  capita  juvenile 
c  rime  figures,  as  c:omputed  using  the 
most  recent  CCR 

(^nlt'non  2  This  (;riterion  will 
mcMsure  middle  school  pdrti(;ipation 
and  consists  of  two  sections.  Section  A 
and  ,Section  B 

St'ction  A   An  appli(;aiit  will  receive 
[loints  based  on  the  percentage  of 
middle  school  students  proposed  to  be 
taught  (i  R.E  A  T  compared  to  the  total 
population  of  middle  school  students  in 
the  |urisdit:tion 

St^rtton  H  An  applicant  will  receive 
points  based  on  the  perc:entage  of 
middle  school  students  that  were  taught 
C  R  F,  A  T  in  the  last  school  year 
compared  to  last  year's  total  population 
of  middle  school  students 

C.ntfnnn  A  This  criterion  is  used  to 
identify  applicants  who  currently  have 
life  skills  programs  in  place  that 
reinfor(;e  the  effectiveness  of  the 
(i  R  E  A  T  middle  school  core 
c  urrK:ulum   Applicants  will  be  asked  to 
identify  elementary,  middle  and  high 
school  programs  that  they  have,  as  well 
as  other  summer,  parent/family  and 
after  school  programs  Applicants  will 
ne«?d  to  inc:ludp  a  narrative  describing 
their  pr(^)grams  and  identify  which  life 
skills  are  being  taught  This  criterion 
will  also  identify  applicants  who  have 
fostered  community  partnerships  in 
order  to  enhance  their  lcK;al  programs 

Criterion  4  This  criterion  will 
measure  the  applu  ants  commitment  to 
their  loc  al  (.  RE  A  T  Program  and  to 
the  administration  of  the  Natumal 
Vj  R  E  a  T  Program  This  criterion  will 
c  onsist  of  Sec  tions  .^  and  B 

St-ction  A  This  section  will  compare 
the  total  (iffic  er  staff-hours  c  urrentlv 
spent  teac  hing  the  C  RE  A  T  Program 


(to  include  classroom  time,  preparation, 
parent  programs,  and  the  summer 
component)  in  relation  to  the 
applicant's  total  full-time,  officer  staff. 

Section  B  This  section  will  recognize 
applicants  who  regularly  participate  in 
C  RE. AT  sponsored  committees, 
workshops,  seminars,  and/or  have 
supplied  National  Training  Team 
members  for  GREAT  officer  training. 

Catalog  of  Federal  Domestic  Assistance 
(CFDA) 

For  the  purpose  of  tracking  Federal 
funds  used  in  grants  and  cooperative 
agreements,  the  GREAT.  Program  has 
been  assigned  the  CFDA  #  21  053 

Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  this  notice  has  been 
approved  by  the  Office  of  Management 
and  Budget  (0MB)  in  accordance  with 
the  Paperwork  Reduction  Act  (44  U.SC. 
J507(d))  under  control  number  1512- 
0548 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 

Authority  and  Issuance 

This  notice  is  issued  pursuant  to 
Office  of  Management  and  Budget 
Circular  No  A-102  (Grants  and  ' 
Cooperative  Agreements  with  State  and 
Local  Governments) 

.\ppriive(i    Mav  .i1    2000, 
Bradley  .\.  Buckles, 
Dirfi  tar 

'FK  l)i<c   0O-14H24  Kiled  6-12-00;  8  45  am] 
■ILUNG  COOe  4«10-31-P 


Tuesday, 
June  13,  2000 
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Department  of  Labor 

Employment  and  Training  Administration 

20  CFR  Part  604 

Birth  and  Adoption  Unemployment 

Compensation;  Final  Rule 


37210 


Federal  Register/ Vol.  fi5.  No    114 /Tuesday.  June  13.  2000 /Rules  and  Regulations 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

20  CFR  Part  604 
RIN  1205-AB21 

Birth  and  Adoption  Unemployment 
Compensation 

AGENCY:  Emplovinent  and  Training 
Administration,  l^ibnr 
ACTION:  Vuui\  niltv 

SUMMARY:  The  U«^partm(!nt  of  Labur 
(D»?partint!nt)  is  issuing  this  Final  Kiile 
to  c  rt-ato  an  iippdrtiinitv  for  State 
d^t-ncu's  that  atiininistrr  the 
lIn<Mnplovnit'nt  (ioniptuisation  (l'(i) 
program  to  [jrovidf  partial  wag*- 
replacement,  on  a  voliintarv. 
experimental  basis,  to  jiarents  who  take 
approvt'ii  leave  or  who  otherw  ise  leave 
employment  following  the  birth  or 
placement  for  adoption  of  a  child  This 
regulation  p«'rmits  interested  States  to 
experiment  with  methods  for  allowing 
the  use  of  the  I'C;  program  for  this 
purpose. 

EFFECTIVE  DATE:  This  Final  Rule  is 

effective  August  14.  2()()() 

FOR  FURTHER  INFORMATION  CONTACT: 

Gerard  Hildehrand.  Office  of  Workforie 
Security,  Emplovmenl  and  Training 
Administration  (ETA).  US  Department 
of  Labor.  201)  (ioiistitution  Avenue. 
N.W  .  Room  .S-42:il.  Washington.  DC 
20210  Telephone   (202)  2m-,')200ext 
391  (this  is  not  a  toll-free  number): 
facsimile  (202)  214-«50H,  e-mail 
ghildebrand«!doleta  gov 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

A   (h-fr\if\% 

On  December  3.  1999.  we  published 
for  comment  in  the  Federal  Register  a 
Notice  of  Proposed  Rulemaking  (NFRM) 
proposing  to  add  new  part  »i04  to  20 
CFR.  Part  tS04  will  permit  the  State 
agencies  that  administer  the  Cc; 
program  to  provide  partial  wage 
replacement,  on  a  volunt.yv, 
experimental  basis,  to  parents  who  take 
approved  leav*-  or  who  otherwise  leave 
employment  following  the  birth  or 
placement  for  adoption  of  a  child. 

The  preamble  in  the  NPRM  ( (uitained 
a  detailed  explanation,  by  subpart,  of 
each  proposed  se<:tion   Much  of  the 
material  in  the  NPRM  is  repeated  in  this 
document  to  adetjuatelv  respond  to 
comments  and  to  eliminate  the  nm'd  for 
readers  to  refer  to  the  NPRM  for  context. 
Where  substantive  changes  to  the 
proposed  rule  are  made,  the  changes  are 


discussed  in  the  relevant  preamble 
stH;tion  of  this  Final  Rule  Technical 
revisions,  however,  are  not  discussed  in 
this  preamble.  Unless  otherwise 
mentioned,  references  in  this  preamble 
to  changes  are  comparisons  between  the 
NPRM  and  Final  Rule 

The  NPRM  was  published  with  two 
appendices:  Model  .State  Legislation 
(Appendix  A),  which  is  optional  draft 
legislation  that  States  may  u.se  as  a 
guide  in  developing  legislation,  and  a 
Oimmentary  (Appendix  B)  in  question- 
and-answer  format  that  provides 
information  on  the  Model  State 
Legislation  and  will  aid  States  in 
making  policy  decisions.  Comments 
re<  eived  regarding  these  appendices  are 
(iis(  ussed  in  this  preamble  The 
.ippendices  are  attached  to  this  notice  in 
the  form  of  an  Unemployment  Insurance 
Program  Letter  (UIPL)  The  appendices 
will  not  apoear  in  the  CF"R 

The  .NPRM  invited  the  public  to 
(  omment  over  a  4.')-day  period   We 
believefl  this  period  was  ample  because 
of  the  simple  nature  of  the  experiment 
and  the  relatively  short  length  of  the 
proposed  rule,  although  we  did  receive 
a  number  of  requests  for  additional 
time  To  accommodate  the  holiday 
season,  we  extended  the  comment 
period  15  days,  through  Februar\'  2. 
2000  {Comments  were  acc:epted  by  mail 
and  elettronu  media  All  comments 
submitted  by  this  date,  including 
correspondence  rec:eived  prior  to 
publication  of  the  proposed  rule,  were 
(  onsidered  in  developing  this  Final 
Rule. 

B  Background 

Based  on  findings  from  a  1996  study 
(. (inducted  by  the  Ciommission  on 
Family  and  Medical  Leave,  which 
indicated  that  parents  were  not  able  to 
take  needed  leave  because  they  could 
not  afford  it.  and  in  response  to  the 
legislative  efforts  by  some  States  to 
provide  VC.  to  parents,  the  President 
directed  the  Secretarv  of  Labor  on  May 
2:1.  1999,  to  propose  regulations 
allowing  unemployment  fund  moneys 
to  be  used  to  provide  partial  wage 
replacement  to  mothers  and  fathers  on 
leave  follow  ing  the  birth  or  adoption  of 
a  (hild.  The  President  elaborated  on  this 
Rinh  and  Adoption  VC  (BAA-UC) 
proposal  in  a  May  24.  1999, 
memorandum  to  the  heads  of  executive 
departments  stating  that    the 
Department  of  Labor  is  to  evaluate  the 
effe<;tiveness  of  using  the  system  for 
these  or  related  purposes." 

Through  the  BAA-UC  experiment. 
.States  will  be  able  to  provide  partial 
wage  replacement  to  enable  some 
parents,  who  otherwise  would  not  have 
taken  any  leave,  to  do  .so.  Others,  who 


took  leave  but  were  compelled  to  return 
to  work  prematurely  because  they  could 
not  afford  to  be  off  work,  may  be  able 
to  take  longer  leave  periods.  We  believe 
this  increase  in  both  the  incidence  and 
duration  of  leave-taking  will  benefit 
these  parents  and  their  children  by 
allowing  more  time  for  parent-child 
bonding  and  for  arranging  stable  child 
care.  The  BAA-UC;  experiment  will  test 
whether  enabling  these  parents  to  have 
this  time  to  be  with  their  newborns  and 
newly-adopted  children  by  providing 
them  with  partial  wage  replacement  will 
promote  their  long-term  attachment  to 
the  workforce. 

C  T/if  Ft'dfmlStatf  VC  Program 

The  Federal-State  IJC  program  is 
administered  as  a  partnership  of  the 
Federal  government  and  the  States. 
States  collect  State  UC  taxes  used  to  pay 
compensation  while  the  Federal 
government  c;ollects  taxes,  used  for 
grants  for  State  UC  administration, 
under  the  Federal  Unemployment  Tax 
Act  (FUTA)  (The  FLTA  is  codified  at 
26  use  3301-3311.)  The  Department 
has  broad  oversight  responsibility  for 
ihe  Federal-State  VC.  program,  including 
determining  whether  a  State's  law- 
conforms  and  its  practices  substantially 
comply  with  the  requirements  of 
Federal  L'C]  law  If  a  State's  law- 
conforms  and  its  practices  substantially 
comply  with  the  requirements  of  the 
FUTA.  then  the  Secretary  of  Labor 
issues  certifications  enabling  employers 
in  the  State  to  receive  credit  against  the 
Federal  unemployment  tax.  as  provided 
under  section  3302,  FUTA  If  a  State 
and  its  law  are  certified  under  the 
FITA.  and  the  State's  law  conforms  and 
its  practices  substantially  comply  with 
the  requirements  of  Title  III  of  the  Social 
.Security  Act  (SSA).  then  the  State 
re<jeives  grants  for  the  administration  of 
its  VC  program.  (Title  III  of  the  SSA  is 
codified  at  42  U.S.C.  501-504.)  The 
Department  enforces  Federal  UC  law 
requirements  through  the  FUTA  credit 
and  grant  certification  processes. 

D  Abilitv  To  Work  and  Availability  for 
Work 

The  Department  has  the  authority  and 
responsibility  to  interpret  the  provisions 
of  Federal  UC  law  such  as  the 
requirements  that  individuals  must  be 
"able  to  work  and  available  for  work  " 
(known  as  the  A&A  requirements)  to  be 
eligible  for  UC.  Although  no  explicit 
A&A  requirements  are  stated  in  Federal 
law.  the  Department  and  its 
predecessors  (the  Social  Security  Board 
and  the  Federal  Security  Agency) 
interpreted  Federal  UC  law  as  requiring 
participating  States  to  have  A&A 
requirements. 
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In  response  to  practical  economic  and 
societal  concerns,  we  have,  on  several 
prior  occasions,  exercised  our  authority 
to  interpret  Federal  UC  statutes 
regarding  the  A&A  requirements  to 
address  several  specific  areas:  approved 
training,  illness,  jury  duty  and 
temporary  layoffs. 

(1)  Approved  Training 

Prior  to  incorporating  the  training 
provision  into  the  Federal  laws,  we 
encouraged  States  to  treat  individuals  in 
training  approved  by  the  State  agency  as 
meeting  the  A&A  requirements  since 
such  training  represents  the  most 
effective  step  available  to  the  individual 
to  return  to  work.  We  cautioned  that 
State  agencies  should  only  approve 
short-term  training  that  would  make 
individuals  job  ready.  In  1970, 
Congress,  recognizing  the  importance  of 
training  in  remedying  unemployment, 
made  this  training  provision  mandatory 
for  all  States.  (Section  3304(a)(8), 
FUTA.) 

(2)  Illness 

Eleven  States  allow  an  individual 
who  initially  meets  the  A&A 
requirements,  but  then  becomes  ill,  to 
receive  UC  payments  without 
interruption,  provided  that  no  suitable 
work  is  offered  and  reftjsed.  We  approve 
such  State  laws  in  an  effort  to  deter 
disqualification  for  UC  where  a  claimant 
was  not  able  and  available  for  perhaps 
one  day,  or  even  one  hour,  out  of  a 
week.  Two  States,  Alaska  and 
Massachusetts,  cap  the  number  of  weeks 
ill  claimants  can  collect  UC  at  six  weeks 
and  three  weeks,  respectively;  the  other 
States  have  no  statutory  limitations.  The 
Federal  A&A  requirements  are 
preserved  because  claimants  must 
initially  demonstrate  their  ability  to  and 
availability  for  work  before  the  illness 
and  must  be  held  ineligible  if  they 
refuse  an  offer  of  suitable  work. 

Similarly,  under  the  Federal-State 
Extended  Unemployment  Compensation 
Act  of  1970  (EB)  (26  U.S.C.  3304.  note), 
an  ill  individual  may  receive  UC  only  if 
no  suitable  work  is  rejected.  The  EB 
program  provides  additional  weeks  of 
compensation  to  individuals  who  have 
exhausted  their  rights  to  regular 
compensation  during  times  of  high 
unemployment  and  contains  a  specific 
"work  search"  requirement.  This  work 
search  requirement  is  suspended  for  EB 
claimants  who  are  hospitalized  for  an 
emergency  or  life-threatening  condition 
(20  CFR  615.8(g)(3)(J)(B)).  This 
suspension  is  permitted  only  if  the  State 
law  contains  a  similar  provision  to  those 
explained  above,  which  must  be 
consistent  with  the  Federal  A&A 
requirements. 


(3)  Jury  Duty 

We  accept  that  States  may  pay  UC  to 
individuals  serving  on  jury  duty 
consistent  with  the  Federal  availability 
requirement.  This  is  reasonable  because 
individuals  are  compelled  under  the 
threat  of  contempt  of  court  by  the 
judicial  branch  of  the  government  to  go 
on  jury  duty,  and  attendance  at  jury 
duty  may  be  taken  as  evidence  that  the 
employee  would  otherwise  be  available 
for  work.  It  would  be  inconsistent  for 
the  State  to  compel  jury  service  and  at 
the  same  time  disqualify  unemployed 
persons  from  UC  for  complying.  Most 
employment  is  not  considered  an 
excuse  for  avoiding  jury  duty,  and 
unemployment  would  also  likely  not  be 
an  excuse  from  jury  duty.  Indeed,  EB 
claimants  are  exempt  fi-om  the  work 
search  provision  while  on  jury  duty  (20 
CFR615.8(g){3)(i)(A)). 

(4)  Temporary  Layoffs 

In  a  temporary  layoff,  the  employer  is 
unable  to  provide  work  for  a  short 
period  of  time,  but  both  the  employer 
and  the  employee  have  the  expectation 
that  the  employee  will  return  to  work  on 
a  specific  date.  When  the  employer 
recalls  the  employee,  the  employee 
must  accept  or  be  denied  UC.  In  these 
cases,  the  availability  requirement  is 
essentially  limited  to  the  employer  who 
laid  off  the  employee.  This  recognizes 
that  such  employees  are  frequently 
career  employees  who  would  likely  quit 
a  new  job  to  ret\mi  to  their  former 
employer  when  the  layoff  ends; 
therefore,  other  employers  would  not 
likely  hire  such  employees. 

E.  The  BAA-UC  Experiment 

Under  its  authority  to  interpret 
Federal  UC  law  and  consistent  with  its 
broad  oversight  responsibility,  we 
interpret  the  Federal  A&A  requirements 
to  include  this  voluntary  experiment  for 
examining  the  use  of  the  UC  program  to 
provide  partial  wage  replacement  to 
employees  who  take  approved  leave  or 
who  otherwise  leave  employment  to  be 
with  their  newborns  or  newly-adopted 
children.  This  experiment  will  allow 
parents  of  newborns  and  newly-adopted 
children  to  strengthen  their  availability 
for  work  by  providing  them  with  the 
time  and  financial  support  to  address 
several  vital  needs  that  accompany  the 
introduction  of  a  new  child  into  the 
family.  The  experiment  will  test 
whether  this  opportunity  for  parents  to 
provide  the  initial  care  that  the  child 
will  need,  to  form  a  strong  emotional 
bond  with  the  child,  and  to  establish  a 
secure  system  of  child  care,  will 
promote  the  parents'  long-term 
attachment  to  the  workforce. 


under  thi 
Act  (f: 
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n.  Comment  Overview 

A.  Pre-NPRM  Publication 
Correspondence 

Approximately  500  pieces  of 
correspondence  were  received  before 
the  NPRM  was  published  in  the  Federal 
Register.  These  comments  came  largely 
from  employers,  both  for-profit  and  not- 
for-profit,  and  employer  associations. 
We  also  received  comments  from 
members  of  Congress.  State  legislators, 
and  private  citizens. 

The  bulk  of  the  pre-NPRM  publication 
correspondence  addressed 
compensation  to  individuals  on  leave 
amily  and  Medical  Leave 
)  without  regard  to  the 
between  the  FMLA  and  the 
doption  UC  (BAA-UC) 
t.  Because  the  majority  of  the 
comments  stated  opinions  regarding 
compensating  employees  on  leave  under 
the  FMLA  and  because  the 
correspondence  preceded  publication  of 
the  NPRM,  we  cannot  discern 
specifically  many  vmters'  opinions 
concerning  BAA-UC.  (For  example, 
concerns  about  the  costs  of  wage 
replacement  for  employees  on  leave 
under  the  FMLA  do  not  necessarily 
translate  into  concerns  about  the  costs 
of  BAA-UC  which  apply  to  a  different, 
though  partially  overlapping,  universe 
of  potential  recipients.)  However,  the 
specific  issues  (i.e..  the  reasons  that 
support  the  opinions)  noted  in  the  pre- 
NPRM  publication  correspondence  are 
included,  as  appropriate,  with  the  post- 
NPRM  publication  comments. 

B.  Post-NPRM  Publication  Comments 

Approximately  3,800  pieces  of 
correspondence  were  submitted  by  the 
close  of  the  comment  period.  Of  those 
expressing  an  opinion,  the  post-NPRM 
publication  correspondence  indicated 
almost  equal  levels  of  support  for  and 
against  BAA-UC.  As  with  the  pre- 
NPRM  publication  correspondence,  the 
respondents  included  employers  and 
employer  associations,  members  of 
Congress,  State  legislators,  State 
Employment  Security  Agencies 
(SESAs),  and  private  citizens.  As  with 
the  pre-NPRM  publication 
correspondence,  much  of  the  post- 
NPRM  correspondence  solely  addressed 
the  FMLA  without  distinguishing  the 
FMLA  from  the  BAA-UC  experiment. 
All  the  timely  comments  were 
considered  and  all  correspondence  is 
included  in  the  rulemaking  record. 

We  also  received  comments  that  were 
beyond  the  realm  of  both  the  BAA-UC 
regulation  and  the  UC  program  (e.g., 
prison  reform,  income  tax  reform. 
Federally-mandated  vacations, 
availability  of  compensator)-  time  in  lieu 
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of  overtimt'  pav  iiiuit^r  the  Fair  l-ibor 
Standards  Act.  .iliKJtiilitv  of  BAA-lIC 
recipi«nt.s  for  cniplover-paid  fM'tu'fits). 
Bocaus*"  thcst'  c:ommi'nts  excfrd  fhf 
paraniettTs  of  tht^  Uf!  program  and  this 
regulation,  thfv  art'  not  addrt'ssrd 
herein 

We  appre(:i<itt'  thf  tinu-  and  attfntion 
that  respondents  gave  to  n^viewing  the 
NPRM.  Although  some  respondents 
requested  that  we  contact  them 
individually  about  their  comments,  the 
large  volume  of  conunents  prevented  us 
from  doing  that  ami  we  believe  this 
document  adequately  responds  to  their 
comments. 

ill.  The  Issues 

A.  Gcncnil  (hrniew 

(ienerally.  proponents  of  BAA-Ut] 
c:ommentod  that  BAA-UC  is  a  logical 
extension  of  the  I'C^  program  that  would 
help  new  parents  balance  work  and 
family  responsibilities,  would  keep 
people  off  welfare,  and  could  be  easily 
and  inexpensively  administered   Many 
proponents  refern'd  to  studies  that 
discussed  the  positive  effects  on  the 
workforce  attachment  of  individuals 
who  r«H:eive  paid  parental  leave. 
Conversely,  those  opposing  the  rule 
urged  that  we  withdraw  th»'  rule 
becausti  the  costs  would  be  too  great. 
child  care  and  rearing  are  the  personal 
responsibility  of  [)arents  and  beyond  the 
scope  of  government,  and  the  BAA-UtJ 
initiative  runs  counter  to  the  intent  of 
both  the  I'd  program  and  the  FMLA. 
Some  respondents  consider  the  idea  of 
partial  wage  replacement  for  new 
parents  who  are  not  working 
ccmimendahle.  but  the\  think  that  the 
[■('.  program  is  the  incorrect  vehicle  for 
sui:h  a  benefit 

B.  Misconceptions  About  the  liule 

.•\nalvsis  of  the  {.omments  reveale<l 
two  significant  misi:ont:eptions 
regarding  HAA-lIC:  (I)  that  BAA-UC  is 
for  leave  under  the  FMLA.  and  (2)  that 
BA.\-l 'C  IS  a  new  program,  separate 
and  apart  from  the  r»^ular  l)(;  program 

(1)  Relationship  Between  BAA-l't:  and 
the  FMLA 

Many  respondents  referred  In  H.-\A- 
VC.  as  "paid  FMLA"  leave  or  '[)<u(i 
family  leave  "  It  was  idso  apparent  troiii 
the  many  comments  expressing 
concerns  atiout  the  pntenti.il  for 
employtw  abuse,  personal  illness,  and 
time  away  from  work  to  care  for  family 
members,  as  well  as  the  administrative 
burdens  on  employers  in  regard  to  the 
FMLA.  that  respondents  viewed  BAA- 
UC  as  tied  to  FMLA  leave.  The 
misconception  that  BAA-U('  is  for  leave 
taken  under  the  FMLA  is 


understandable,  as  an  impetus  for  BAA- 
U(;  was  the  finding  in  the  1996  study 
(;onduc:ted  by  the  Ciommission  on 
Fanuly  and  Medical  Leave.  A  Workable 
Hiilimce  Report  to  (k^ngress  on  Family 
and  Medical  Leave  Policies  (April  30. 
199«i|  (hereinafter  called  the    FMLA 
study"),  that  new  parents  were  not 
taking  available  unpaid  leave  because 
they  could  not  afford  it.  Although  there 
may  be  many  cases  where  parents  of 
newborns  and  newly-adopted  children 
will  be  simultaneously  eligible  for 
B/\.^-UC  and  leave  under  the  FMLA. 
the  two  are  k>gally  unrelated  to  each 
other  For  example,  the  FMLA  applies  to 
employers  with  50  or  more  employees 
and  provides  eligible  employees  with 
up  to  12  weeks  of  unpaid,  job-protected 
leave  for  their  own  or  a  family  memb<>rs 
serious  health  conditir)n.  or  to  care  for 
a  newborn  or  newly-adopted  child.  The 
BAA-UC  initiative,  on  the  other  hand. 
IS  voluntary  on  the  part  of  the  States, 
may  not  be  made  contingent  on 
employer  size,  is  limit»'d  to  parents  of 
newborns  and  newlv-adopted  children, 
does  not  guarantee  leave,  and  has  no  job 
protection  component 

(21  BAA-UC  Is  Not  a  "New"  Program 

Some  respondents  commented  that 
BAA-UC;  is  a  new  prr)gram.  separate 
and  apart  from  the  regular  IK',  program 
Some  comments  included 
iidministrative  questions  regarding  the 
relationship  between  "the  new  benefit 
program"  and  the  UC  program.  Other 
respondtMits  referred  to  B-AA-UC  as  "a 
new  and  disparate  benefit  unrelated  to 
legitimate"  UC  and  stated  that 
devt'lopment  of  BAA-UC  was  beyond 
our  authority  Concerns  were  also 
expressed  that  this  "entirely  different 
benefit"  would  artificially  inflate  the 
unemployment  rates  that  trigger  the 
extended  benefit  program   Based  on  the 
ide.i  that  B.-XA-UC  is  a  separate 
(irngram.  many  respondents  contended 
that  the  unemployment  funds  that 
would  be  used  to  finance  B.'\A-U(; 
should  be  refunded  to  the  employers. 

BAA-U(;  is  not  a  new  program. 
Rather,  it  creates  a  new  basis  for 
eligibility  under  the    regular"  UC 
program   B.^.\-U(:  i>  an  experimental 
opportunity  that  is  based  on  an 
expanded  interpretation  of  the  Federal 
retjuirements  that  U{"  recipients  be  able 
to  work  and  available  for  work.  As 
discussed,  interpretation  of  F'ederal  VC 
requirements  is  our  responsibility  and 
within  our  authority 

The  comments  regarding  the  NPRM 
fell  into  broad  categories  and  are 
discussed,  by  c  ategory.  in  the  following 
section. 


C.  The  Comments 

(1 1  Legal  Authority  F(jr  BAA-UC 

(a)  Presidential  Directive 

We  received  comments  arguing  that 
Congress  should  act  on  this  proposal 
through  legislation  and  that  the 
President's  directive  to  the  Department 
to  use  the  VC,  program  to  pay  benefits 
in  this  manner  is  unconstitutional  and 
violates  the  Administrative  Procedure 
Act  (APA).  As  the  agency  overseeing  the 
Federal-State  UC  program,  the 
Department  has  the  authority  to 
interpret  the  Federal  UC  laws,  and  we 
are  exercising  this  authority  through 
notice-and-comment  rulemaking.  The 
President's  directive  in  no  way  limits 
the  Secretary's  discretion  to  consider 
(.omments  in  developing  a  final  BAA- 
UC  rule.  Nor  does  this  rulemaking  usurp 
(Congress's  legislative  authority;  this  rule 
represents  the  Department's 
interpretation  of  existing  Federal  UC 
law  requirements. 

(b)  Federal  Authority 

We  received  comments  regarding  the 
Federal  government's  authority  under 
the  Federal  U(]  laws  to  authorize  the 
payment  of  BAA-UC.  Several 
respondents  suggested  that  no  Federal 
A&A  requirements  exist  and  that  States 
do  not  need  a  regulation  to  permit 
BAA-UC  and  can  provide  even  broader 
coverage  regarding  eligibility  beyond 
the  payment  of  BAA-UC'.  Some 
respondents  argued  that  Federal  law 
sets  a  floor,  but  not  a  ceiling  or  cap,  on 
VC  coverage  so  that  the  Slates  may  pay 
benefits  to  whomever  they  wish  {e  [• . 
even  those  on  leave  to  care  for  a  parent). 
Other  respondents  argued  that  the 
Federal  VC  laws  necessarily  prohibit  the 
payment  of  BA.^-UC  and  others 
suggested  that  the  BAA-UC  proposal  is 
inconsistent  with  the  Federal  A&A 
requirements,  as  they  have  been 
interpreted  in  the  past,  as  part  of  the 
Federal-State  UC  program. 

The  Department  and  its  predecessors 
(the  .Social  Security  Board  and  the 
Federal  Security  Agency)  have 
interpreted  and  enforced  Federal  A&A 
requirements  sinc:e  the  inception  of  the 
Federal-Stale  \.]C.  program.  Several 
respondents  noted  that  the  A&A 
recjuirements  are  not  clearly  stated  in 
the  Federal  UC  statutes.  Although  no 
explicit  A&A  requirements  are  stated  in 
Federal  law.  the  Department  and  its 
predecessors  interpreted  four  provisions 
of  Federal  UC  law.  contained  in  the 
Social  Security  Act  (SSA)  and  Federal 
Unemployment  Tax  Act  (FUTA).  as 
requiring  that  UC  claimants  be  able  to 
and  available  for  w«Tk.  Two  of  these 
provisions,  at  section  3304(a)(4).  FLFTA. 


and  section  303(a)(5),  SSA,  limit 
withdrawals,  with  specific  exceptions, 
from  a  State's  unemployment  fund  to 
the  payment  of  "compensation  " 
Section  3306(h).  FUTA,  defines 
"compensation"  as  "cash  benefits 
payable  to  individuals  with  respect  to 
their  unemployment."  The  A&A 
requirements  provide  a  test  of  an 
individual's  "unemployment."  The 
other  two  provisions,  found  in  section 
3304(a)(1),  FUTA,  and  section  303(a)(2), 
SSA,  require  that  compensation  "be 
paid  through  public  employment 
offices.  "  The  requirement  that  UC  be 
paid  through  the  public  employment 
system  (the  purpose  of  which  is  to  find 
people  jobs)  ties  the  payment  of  UC  to 
an  individual's  ability  to  work  and 
availability  for  work.  These  A&A 
requirements  serve,  in  effect,  to  "cap" 
UC  eligibility. 

Some  respondents  noted  that  we 
could  authorize  the  payment  by  States 
of  BAA-UC  simply  by  issuing  a  UIPL 
rather  than  issuing  a  regulation.  Other 
respondents  encouraged  notice-and- 
comment  rulemaking,  rather  than 
issuing  a  UIPL.  Because  permitting 
States  to  pay  UC  for  birth  and  adoption 
represents  a  change  in  interpretation 
and  in  order  to  permit  public  input  into 
the  decision-making  process,  we 
engaged  in  notice-and-comment 
rulemaking. 

In  addition  to  interpreting  Federal  UC 
laws  to  include  A&A  requirements,  we 
have  previously  interpreted  the  A&A 
requirements  in  some  specific  areas: 
approved  training,  temporary  layoffs, 
illness,  and  jury  duty.  We  received  some 
comments  suggesting  that  existing 
interpretations  of  the  A&A 
requirements,  such  as  those  regarding 
approved  training  and  temporary 
layoffs,  are  not  comparable  to  the 
payment  of  BAA-UC  because  they  are 
directed  toward  re-employment. 
However,  the  goal  of  the  BAA-UC 
experiment  is  to  test  the  proposition 
that  providing  UC  to  new  parents  can 
enhance  and  strengthen  their 
attachment  to  the  workforce  through  the 
provision  of  benefits  during  a  time 
when  ihey  are  faced  with  the  added 
responsibilities  of  a  newborn  or  newly- 
adopted  child  so  that  they  will  remain 
in  the  workforce. 

While  paying  BAA-UC  is  a  departure 
from  past  interpretations,  it  is  a 
permissible  departure  which  we  see  as 
a  natural  progression  evolving  from  our 
prior  interpretations.  At  the  inception  of 
the  Federal -State  UC  program,  the  A&A 
requirements  were  narrowly  interpreted, 
but  the  realities  of  working  life  have, 
over  the  years,  led  us  to  revise  our 
interpretation.  We  have  gone  from  a 
strict  interpretation  of  the  A&A 


requirements  to  a  more  flexible  one. 
While  the  A&A  requirements  are  a  test 
of  uni^mployment  measuring  an 
individual's  attachment  to  the 
workforce,  our  interpretation  recognizes 
that  people  can  still  be  attached  to  the 
workforce  even  though  there  are 
situations  and  circumstances  affecting 
their  lives,  like  illness,  jury  duty, 
approved  training,  or  temporary  layoffs 
that  affect  their  ability  to  meet  the 
stricter  interpretation  of  the  A&A 
requirements. 

Each  of  our  four  prior  interpretations 
of  the  Federal  A&A  requirements 
recognize  situations  in  which  the  classic 
definitions  of  A&A  should  not  apply  for 
reasons  of  practicality  or  economic 
reality.  The  illness  interpretation 
recognizes  that  it  is  unreasonable  to 
penalize  an  individual  who  has  already 
established  that  s/he  is  available  for 
work  simply  because  s/he  becomes  ill 
for  a  short  time.  The  jury  duty 
interpretation  recognizes  that  it  is 
uiu-easonable  to  hold  an  individual 
unavailable  for  work  when  the  State  has 
compelled  his  or  her  attendance  in  court 
for  jury  service.  Both  of  these 
interpretations  derive  from  a  flexible 
application  of  the  A&A  requirements 
because  we  want  a  practicable,  sound, 
workable  system.  The  purpose  of  UC  is 
to  provide  partial  wage  replacement 
during  temporary  spells  of 
unemployment.  Terminating  or  denying 
UC  to  someone  for  serving  on  a  jury-  or 
because  the  individual  has  a  short 
illness  undermines  this  purpose  by 
leaving  the  individual  without  financial 
support  for  no  good  reason.  It  would 
deprive  the  individual  of  UC  support 
without  regard  to  the  realities  of 
working  life,  that  is,  that  no  one  can  be 
constantly  avciilable  for  work.  The 
approved  training  interpretation 
recognizes  the  economic  reality  that,  in 
some  cases,  making  oneself  unavailable 
for  immediate  work  opportunities 
produces  a  greater  benefit  to  an 
individual's  ability  to  obtain  good  work 
and  strengthens  his  or  her  attachment  to 
the  workforce.  The  temporary  layoff 
interpretation  recognizes  the  economic 
reality  that  when  an  individual  already 
has  a  job  to  which  s/he  will  return,  it 
does  not  make  sense  to  compel  him  or 
her  to  be  able  and  available  for  other 
work.  All  of  these  interpretations 
recognize  the  reality  that  attachment  to 
the  workforce — the  ultimate  aim  of  the 
A&A  requirements — can  be 
demonstrated  in  other  ways  than  by  a 
continuous  availability  for  any  job. 
While  none  of  these  interpretations 
precisely  parallels  the  payment  of  BAA- 
UC,  they  do  operate  on  the  same 
premises:  that  situations  exist  in  which 


it  is  important  to  allow  a  flexible 
demonstration  of  availability  and  in 
which  attachment  to  the  workforce  can 
be  demonstrated,  and  indeed 
strengthened,  without  requiring  a 
current  demonstration  of  availability. 

Thus,  in  response  to  practical 
economic  and  societal  concerns,  we 
have  revised  our  interpretation  of  the 
A&A  requirements  for  the  limited 
purposes  of  the  BAA-UC  experiment  to 
include  parents  of  newborns  and  newly- 
adopted  children.  States  may  wish  to 
experiment  by  providing  UC  to  these 
individuals  to  measure  whether  such 
payments  will  increase  these 
individuals'  attachment  to  the 
workforce. 

We  acknowledge  that  this  is  a  reversal 
of  our  position  taken  in  1997,  denying 
the  State  of  Vermont's  proposal  to  use 
UC  in  this  manner  to  pay  individuals  on 
family  and  medical  leave.  The 
subsequent  interest  shown  by  several 
States,  by  various  members  of  Congress, 
and  by  private  organizations  in  using 
the  UC  program  in  this  manner  led  us 
to  analyze  and  re-evaluate  our  policy  on 
this  subject.  While  the  interpretation 
that  supports  this  rule  is  a  change  from 
the  interpretation  we  expressed  in  our 
1997  letter  to  Vermont,  we  believe  that 
the  change  is  supported  by  studies 
showing  the  benefits  of  providing  cash 
benefits  to  those  seeking  to  take  parental 
leave.  As  demonstrated  above,  our  new- 
interpretation  is  part  of  an  evolving 
interpretation  of  the  Federal  A&A 
requirements  that  recognizes  practical 
and  economic  realities. 

Several  studies  potentially  relevant  to 
BAA-UC  were  mentioned  in  the 
comments  submitted  by  BAA-UC 
proponents.  A  few  of  these  studies 
examined  United  States  (U.S.)  parental 
leave  practices,  while  others  studied 
European  or  other  parental  leave 
systems.  A  few  studies  examined  paid 
leave,  while  others  studied  unpaid 
leave;  at  least  three  studies  examined 
both,  to  some  extent.  The  studies  also 
examined  differing  time  periods, 
controlled  for  different  factors,  and  used 
differing  statistical  methodologies. 
Nonetheless,  these  studies  collectively 
contained  the  following  potentially 
relevant  findings:  (1)  Family  leave 
coverage  increased  the  likelihood  that  a 
woman  will  return  to  her  employer  after 
childbirth  in  the  U.S.,  Britain,  and  Japan 
(Waldfogel,  Jane,  et  al.  "Family  Leave 
Policies  and  Women's  Retention  After 
Childbirth:  Evidence  from  the  United 
States,  Britain,  and  Japan."  J.  Popul. 
Econ.  (1999)  12:523-545);  (2)  U.S. 
women  with  fully-paid  leave  worked 
later  into  their  pregnancies  than  women 
with  partially  paid  leave  or  women  with 
no  leave  (O'Coimell,  Martin.  "Maternity 
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Leave  Arrangements:  1961-85  "  Work 
and  Family  Patterns  of  American 
Women,  VS.  Bureau  of  the  Census. 
Cunent  Population  Reports.  Special 
Studies  Series  P-23.  No   165  (March 
1990).  17-20);  (3)  US  women  with  paid 
leave  started  back  to  work  sooner  than 
women  with  unpaid  leave  once  their 
infants  were  at  least  two  months  old 
(Joesch.  Jufta  M  "Paid  Leave  and 
Timing  of  Women's  Employment  Before 
and  After  Birth  "  J  Marriage  4  Fam 
(November  1997)  Vol  59,  No  4,  1008- 
1022);  (4)  women,  as  opposed  to  men. 
account  for  almost  all  parental  leave 
taken,  and  rights  to  paid  leave  were 
found  to  raise  the  percentage  of  women 
employed  in  nine  European  countries 
(Ruhm,  Christopher  J  "The  Economic 
Consequences  of  Parental  Leave 
Mandates  Lessons  From  Europe  "  Q.  J 
Econ.  (February  1998)   Vol  CX  113. 
Issue  1,  285-317  );  (5)  extending  paid 
maternal  leave  programs  was  shown  to 
raise  rates  of  labor  force  participation 
for  women  in  the  prime  child-bearing 
years  in  17  industrialized  countries 
(Winegarden,  C.R  and  Bracy.  Paula  M 
"Demographic  Consequences  of 
Maternal-Leave  Programs  in  Industrial 
Countries:  Evidence  from  Fixed-Effects 
Models  '  S  Econ.  )  (April  1995)  Vol 
61,  No.  4,  1020-1035);  and  (6)  US 
women,  who  stayed  at  their  existing 
jobs  instead  of  quitting  or  changing  jobs, 
were  those  with  the  longest  maternity 
leaves  and  highest  levels  of  "workplace 
social  support"  (Class,  Jennifer  L.  and 
Riley,  Lisa.  'Family  Responsive  Policies 
and  Employee  Retention  Following 
Childbirth."  Social  Forces  (June  1998) 
76(4):1401-35  ) 

As  discussed  below,  while  we  do  not 
find  these  studies  definitive,  they  do 
appear  to  support  the  premise  of  the 
BAA-UC  experiment,  that  BAA-UC  will 
strengthen  workforce  attachment. 

(2)  Funding  Issues 

(a)  Costs 

A  number  of  respondents  viewed  the 
proposal's  costs  as  minimal,  while 
others  believed  that  the  costs  would  be 
quite  high  Clomments  also  indicated 
that  the  use  of  abundant  State 
unemployment  funds  for  this  purpose  is 
beneficial  and  would  have  the  long-term 
effect  of  keeping  individuals  off  welfare 
Many  respondents  mentioned  that  high 
State  unemployment  fund  balances  have 
allowed  employers  in  a  number  of 
States  to  rec:eive  contribution  rate 
reductions.  Some  of  these  respondents 
also  believed  that  the  costs  of 
administration  would  be  limited 
because  systems  for  providing  UC  are 
already  well  established. 


Some  respondents  raised  general 
concerns  regarding  costs  Some  also 
disagreed  with  our  BAA-UC^  cost 
estimates.  While  some  stated  that  our 
estimate  was  too  high  and  costs  would 
be  minimal,  others  felt  the  estimate  was 
too  low.  suggesting  figures  in  excess  of 
$36  billion  per  year  Some  respondents 
presented  alternative  methodologies 
which  did  not  account  for  some 
important  factors  that  would 
significantly  reduce  the  cost  of  BAA- 
UC. 

For  example,  several  respondents 
assumed  that  all  States  would  provide 
12  weeks  of  BAA-UC  and  that  all  leave- 
takers  would  take  all  12  weeks  UC  data 
collected  by  the  Department  as  well  as 
independent  research  suggest  duration 
would  be  lower  than  12  weeks  Our 
estimate  combines  data  on  distribution 
of  leave  duration  from  the  FMLA  study, 
with  an  assumed  increase  in  duration, 
based  on  several  independent  UC 
duration  studies,  due  to  the  availability 
of  BAA-UC  This  results  is  an  estimated 
BAA-UC  average  duration  of  about  6 
weeks  (including  any  waiting  week)  for 
unpaid  leave-takers 

Another  cause  for  overestimation  was 
the  assumption  of  a  100%  take-up  rate 
for  both  States  and  individuals.  Several 
respondents  assumed  all  States  would 
provide  BAA-UC,  and  all  parents  would 
receive  benefits.  As  explained  below, 
we  do  not  think  all  States  will  adopt 
BAA-UC.  Also,  not  all  new  parents  are 
employed  or  covered  by  UC,  either 
because  they  are  self-employed  or  they 
do  not  have  a  sufficient  work  history  to 
be  eligible  Of  those  who  are  eligible, 
some  will  receive  some  form  of  income 
support  from  their  employers  such  as 
paid  annual  leave  These  individuals 
either  would  not  apply  for  BAA-UC  or 
would  receive  BAA-UC  for  a  shorter 
duration.  Even  among  those  who  are  not 
paid  by  their  employer,  not  all  leave- 
takers  would  apply  for  BAA-UC  Based 
on  studies  on  UC  take-up  rates,  about 
65%  of  eligible  workers  actually  applied 
for  UC  before  phone  claims  were 
available.  The  introduction  of  phone 
claims  is  estimated  to  increase  take-up 
rates  by  about  10  percentage  points. 

Several  respondents  provided 
alternative  methodologies  for  estimating 
the  cost  of  BAA-UC  For  example,  one 
respondent  suggested  starting  with  the 
overall  employment-population  ratio 
and  adjusting  it  to  the  participation 
rates  for  women  ages  16  to  44,  assuming 
that  the  majority  of  women  taking  leave 
for  a  child  under  one  year  old  would  be 
under  44.  This  methodology  gives  a  less 
precise  estimate  of  the  relevant 
employment-population  ratio  than  the 
data  we  relied  on  from  the  Current 
Population  Survey,  published  in  the 


Bureau  of  Labor  Statistics  publication, 
"Employment  Characteristics  of 
Families  in  1998.  '  This  publication 
provides  the  employment-population 
ratio  for  mothers  with  a  child  under  one 
year  old  (54%).  This  same  respondent 
also  pointed  out  that  parents  adopting 
children  from  foreign  countries  should 
be  included  in  the  estimate.  These 
parents  were  excluded  from  the  original 
estimate;  however,  based  on  the  number 
of  immigrant  \isas  issued  to  orphans  by 
the  State  Department,  foreign  adoptions 
represent  only  0.4  percent  of  the 
number  of  women  with  children  under 
one  year  old.  (For  the  number  of 
immigrant  visas  issued  to  orphans,  see 
the  St".te  Department  website  at 
<http.,  /travel. state.gov/ 
orphan  numbers. /ifmy>)  Although  the 
effect  of  foreign  adoptions  is  small,  we 
have  now  included  these  adoptions  in 
our  cost  estimate. 

Another  respondent  cited  problems 
with  using  data  from  the  FMLA  study. 
Although  we  did  use  some  of  the 
percentages  gathered  in  this  study,  the 
findings  were  adjusted  for  the 
differences  between  the  FMLA  and 
BAA-UC.  On  one  hand,  the  BAA-UC 
proposal  has  a  broader  scope,  in  some 
respects,  because  those  who  work  for 
companies  with  fewer  than  50 
employees  will  be  able  to  receive  BAA- 
UC  while  they  would  be  ineligible  for 
FMLA  leave.  Therefore,  the  percentages 
of  men  and  women  taking  leave  are 
found  by  weighting  the  average 
percentages  of  both  FMLA -covered  and 
non-covered  leave-takers.  On  the  other 
hand,  BAA-UC  is  more  limited  than 
FMLA -covered  leave  because  it  covers 
only  those  taking  leave  to  care  for  a 
newborn  or  newly-adopted  child.  The 
respondent  was  concerned  that  the 
FMLA  study  did  not  account  for 
incentives  and  changes  in  leave-taking 
patterns  since  the  FMLA  was  enacted, 
thus  representing  a  "premature  look  at 
the  FMLA"  The  FMLA  study  provided 
some  categorized  data  showing  that,  in 
fact,  98%  of  women  needing  leave  for 
newborn  care  actually  took  some  leave. 
There  is,  therefore,  only  a  small  margin 
for  an  increase  in  leave-taking  by 
women  because  of  incentives  under 
either  the  FMLA  or  BAA-UC.  Even  so, 
we  increased  the  percentage  of  women 
leave-takers  by  1  percentage  point  to 
account  for  these  potential  incentives 
and  increased  the  percentage  of  men  by 
5  percentage  points,  from  63%  to  68%, 
for  the  same  reason.  According  to  the 
study,  91%  of  all  women  and  men 
needing  leave  for  birth  or  adoption  took 
some  leave;  however,  many  felt 
compelled  to  cut  short  their  leave 


because  they  could  not  afford  to  be  off 
work. 

In  the  NPRM,  we  estimated  that  the 
BAA-UC  costs  would  range  from  zero  to 
approximately  $68  million  per  year. 
This  figure  was  based  on  the  "expressed 
interest"  of  a  small  number  of  States  as 
measured  by  whether  BAA-UC 
legislation  was  introduced  in  a  State.  A 
respondent  suggested  that  the  four 
States  specifically  cited  would  not  enact 
BAA-UC  legislation:  other  respondents 
indicated  more  States  would  enact 
BAA-UC  legislation. 

Since  the  publication  of  the  NPRM,  a 
significant  number  of  additional  States 
have  introduced  BAA-UC  legislation 
indicating  that  potentially  more  States 
than  were  included  in  our  original 
estimate  may  enact  BAA-UC.  We  do  not 
know  at  this  time  which  States  will 
enact  BAA-UC  legislation; 
consequently,  as  described  below,  we 
revised  the  method  of  selecting  States 
for  inclusion  in  the  cost  estimate.  This 
revised  methodology  and  minor 
revisions  in  various  estimating  factors 
have  changed  the  possible  annual 
aggregate  BAA-UC  cost  to  an  estimated 
range  from  zero  to  approximately  $196 
million. 

In  our  revised  methodology,  we  relied 
on  past  enactment  of  UC  benefit 
expansions  as  an  indicator  of  possible 
State  participation  in  the  BAA-UC 
experiment.  We  think  this  history  of 
benefit  expansions  is  a  better  indicator 
than  introduced  legislation  because:  (1) 
Additional  States  will  likely  introduce 
legislation  in  the  future,  and  (2)  it  is 
extremely  difficult  to  predict  whether  a 
particular  State  will  actually  enact 
legislation.  Thus,  to  determine  the 
number  of  States  that  may  enact  BAA- 
UC  legislation,  we  grouped  the  States 
based  on  population  as  large,  medium, 
and  small.  We  then  found  the  average 
number  of  States,  by  population  group, 
that  had  enacted  certain  UC  benefit 
expansions.  Based  on  these  findings,  we 
estimated  that  3  large  states,  6  medium 
states  and  4  small  states  may  enact 
BAA-UC  legislation.  We  then  assigned 
to  each  State  the  average  cost  for  its 
group.  We  assumed  that  States  would 
gradually  enact  BAA-UC  legislation 
over  a  5-year  period.  We  assumed  that 
two  States  would  enact  BAA— UC 
legislation  in  the  first  year  after  the  rule 
becomes  effective,  two  more  in  the 
second  year,  and  three  more  in  each  of 
the  subsequent  three  years.  The 
resulting  year-by-year  costs  were  then 
converted  to  their  present  value  and 
averaged  over  the  five-year  period.  The 
resulting  average  annual  cost,  $196 
million,  is  the  upper  limit  of  our  cost 
range.  More  detail  on  the  cost 
calculation  can  be  found  in  the 


Regulatory  Impact  Analysis  which  is 
part  of  the  rulemaking  record  and 
available  to  the  public. 

Costs  beyond  the  cost  specific  to 
BAA-UC  were  also  discussed  in  the 
comments.  For  example,  some 
respondents  believe  that  the  costs  to 
government  would  be  reduced  because 
BAA— UC  would  increase  individuals' 
workforce  attachments  and  keep  them 
off  welfare.  We  expect  to  have  more 
information  in  this  area  as  a  result  of  the 
BAA-UC  experiment. 

Other  respondents,  however, 
expressed  concern  about  additional 
costs,  citing  lost  productivity  as  a  key 
problem  of  paying  BAA-UC.  However, 
the  FMLA  study  found  that  most 
employers  found  no  effect  of  the  FMLA 
itself  on  productivity,  and  if  they  did 
report  an  effect,  it  was  "as  likely  to  be 
positive  as  negative  on  business 
productivity  and  growth"  (p.  xviii). 
Another  study  of  nearly  300  employers 
in  November  1993  also  found  that 
mandated  leave  policies  can  improve 
morale,  public  relations,  and 
supervisory  relationships,  as  well  as 
decrease  the  level  of  absenteeism. 
(William  M.  Mercer  et  al.  "Survey 
Results:  Family  and  Medical  Leave  Act" 
(January  1994);  see  Final  Rule  for 
Family  and  Medical  Leave  Act,  60  FR 
2237  (January  6,  1995).)  Another 
concern  was  the  loss  of  income  taxes  as 
a  result  of  increased  leave-taking. 
However,  those  receiving  BAA-UC 
benefits  would  be  required  to  pay  taxes 
on  their  benefits.  Therefore,  although 
some  individuals  will  pay  income  taxes 
on  reduced  income,  some  individuals 
who  would  have  taken  unpaid  leave 
will  pay  more  taxes  than  otherwise. 
Also,  many  employers  use  temporary' 
employees  to  perform  the  duties  of  a 
person  taking  leave  to  care  for  a  new 
baby.  Thus,  we  believe  there  would  be 
a  minimal  loss  in  income  taxes 
collected. 

(b)  Experience  Rating 

Several  respondents  expressed 
concerns  regarding  the  effect  of  BAA- 
UC  on  State  experience  rating  systems 
and  employer  contribution  rates.  They 
argued  that  contribution  rates  wrill  go  up 
as  a  result  of  replacement  employees 
being  laid  off;  that  charging  employer 
accounts  for  BAA-UC  payments 
conflicts  v<rith  Section  3303(a)(1),  FUTA; 
that  noncharging  will  shift  the  costs 
from  one  group  of  employers  to  another; 
and  that  employers  who  reimburse 
States  for  payments  of  UC  {e.g.,  local 
governments  and  non-profit 
organizations,  such  as  hospitals,  school 
districts,  and  health  care  organizations) 
would  have  no  relief  from  charges  in 
some  States.  A  respondent  also 


suggested  that  contributing  employers 
would  be  subsidizing  reimbursing 
employers. 

Concerning  the  statements  that 
contribution  rates  will  go  up  as  a  result 
of  replacement  employees  being  laid  off. 
we  believe  that,  because  many 
employers  already  respond  to  leave- 
taking  by  using  temporary-  employees  or 
shifting  the  duties  of  current  employees, 
the  effect  on  contribution  rates  is  likely 
to  be  small. 

Regarding  the  comment  that  charging 
employers  for  BAA-UC  would  conflict 
with  Section  3303(a)(1).  FUTA.  we  see 
no  cause  for  concern.  Section  3303(a)(1), 
FUTA  provides  that  "no  reduced  rate" 
of  unemployment  insurance  taxes  may 
be  assigned  except  on  the  basis  of  an 
employer's  "experience  with  respect  to 
unemployment  or  other  factors  bearing 
a  direct  relation  to  unemployment  risk." 
The  objections  to  charging  employers 
for  BAA-UC  costs  are  apparently 
premised  on  the  fact  that  the  employer 
may  exercise  little  or  no  control  over  an 
employee's  taking  of  leave.  While  this 
may  be  true,  it  is  well  established  that 
employers  may  be  charged  for  situations 
where  they  did  not  create  the 
unemploynment;  section  3303(a)(1), 
FUTA,  permits  a  State  to  charge  an 
employer  so  that  the  employer  possibly 
pays  a  higher  tax  rate.  For  example,  we 
do  not  require  a  State  to  "noncharge" 
(i.e.,  spread  the  costs  among  all 
employers)  an  employer  when  an 
employee  quits  for  good  cause  not 
attributable  to  the  employer:  however,  a 
State  may  choose  to  noncharge  these 
costs. 

Concerning  the  statements  that 
noncharging  employer  accounts  for 
BAA-UC  costs  would  shift  costs  from 
one  group  of  employers  to  other 
employers,  effectively  creating  a 
situation  where  BAA-UC  payTnents 
attributable  to  employers  whose 
employees  receive  BAA-UC  are  being 
subsidized  by  employers  whose 
employees  may  not  receive  BAA-UC. 
we  note  that  this  is  not  an  issue  specific 
to  BAA-UC.  States  currently  noncharge 
employers  in  specific  situations, 
especially  when  the  separation  is 
beyond  an  employer's  control.  Just  as 
States  currently  consider  the  effects  of 
noncharging,  we  expect  States  to 
consider  the  effects  of  noncharging 
BAA-UC  payments  on  the  overall 
contribution  system.  Recognizing  the 
arguments  on  both  sides,  we  think  that 
spreading  BAA-UC  costs  among  all 
employers  is  the  most  equitable  means 
of  financing  this  experiment. 
Consequently,  our  Model  State 
Legislation  provides  for  noncharging, 
and  we  encourage  States  to  include  such 
a  provision  in  their  legislation. 
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As  with  experionce-rated  Bmployers, 
State.s  mav  riont  harge  reimbursing 
emplovt'rs.  Sp*'(;ifi(;dlly,  in  situations 
wherp  the  State  lietermines  that  the  UC! 
paid  i.s  not  attributable  to  ser\'i(:e  in  the 
employ  iif  the  reimbursing  employer. 
States  may  chiwise  not  to  require 
reimbursement.  As  the  c:ommentar\'  in 
Appendix  B  of  the  NPRM  pointed  out 
(M  FR  67979  (December  A.  1999)). 
reimbursing  employers  may  be 
ncmchargeti  fur  BAA-UC  payments  just 
as  the  accounts  of  contributing 
employers  mav  be  noncharged.  A 
respondent  suggested  that  we  make 
noncharging  options  for  reimbursable 
employers  more  clear;  however,  the 
BAA-IK;  regulation  makes  no  changes 
to  the  experience  rating  or 
reimbursement  rt^quirements  and  we  see 
no  reason  to  single  out  this  one  facet  of 
the  IX^  program  for  elaboration   For 
more  information  regarding  the 
noncharging  of  reimbursable  employers, 
interested  individuals  are  referred  to 
UIPL  No  21-80  and  UIPL  No.  44-93  (.58 
FR  52790,  52792  (April  12.  1993)1 

(c)  Other  Funding  Methods 

Some  respondents  suggested  that 
benefits  like  BAA-UC  could  be  funded 
in  ways  other  than  the  current  method 
of  financing  benefits  through  employer 
contributions  to  .State  UC  programs. 
Suggested  funding  methods  for  BAA- 
IIC;  included  using  Federal 
unemployment  tax  revenues,  using 
Social  Security  funds,  allowing  tax-free 
withdrawals  from  retirement  plans,  and 
creating  Federal  loan  programs  similar 
to  student  loans  Suggestions  for  State 
funding  included  the  introduc:tion  of  an 
employee-paid  tax,  such  as  currently 
exists  for  temporary  disability  insurance 
in  some  States  There  was  also  a 
suggestion  that  individuals  obtain 
private  insurance 

Federal  law  governs  how  Federal 
unemployment  tax  revenues  may  be 
used  Nothing  in  Federal  law  authorizes 
the  Department  to  use  these  revenues 
for  purposes  such  as  the  BAA-UC 
experiment.  The  other  suggested  Federal 
funding  mechanisms  are  beyond  the 
Department's  jurisdiction.  As  for  the 
suggested  State  funding  mechanisms. 
States  are  (and  always  have  been)  free 
to  develop  means  outside  the  UC 
program  to  provide  income  support  for 
new  parents  who  are  ncit  working.  Also, 
if  a  State  elects  to  use  a  funding  source 
outside  the  UC.  program,  the  State's 
program  would  not  be  subject  to  the 
requirements  of  the  BAA-UC  regulation. 

(d)  Potential  Loss  of  Administrative 
Funding  and  Employer  Tax  (iredits 

We  also  received  some  comments 
expressing  concern  about  the  loss  of 


Federal  unemployment  tax  credits  and 
UC  administrative  funding  if,  after  a 
State  enacts  BAA-UC.  a  Federal  court 
were  to  strike  down  our  regulation 
authorizing  it  We  are  the  only  agency 
authorized  to  institute  conformity  and 
compliance  proceedings  against  States 
which  could  result  in  the  loss  of  these 
tax  credits  to  employers   We  will  not 
withhold  certification  for  administrative 
funding  and  employer  credits  for  States 
participating  in  an  effort  that  we  have 
sanctioned  While  we  do  not  believe  a 
court  would  strike  down  this  rule,  prior 
to  any  conformity  and  compliance 
proceeding,  we  would  follow  the 
normal  procedures  outlined  in  20  CFR 
fi01.5(b)  to  permit  the  State  a  reasonable 
time  to  change  its  laws  in  order  to  come 
into  compliance. 

(e)  Unemployment  Fund  Solvency 

Some  respondents  expressed  concern 
that  BAA-UC  would  jeopardize  the 
financial  solvency  of  the  VC,  program,  in 
particular  the  program's  ability  to 
handle  future  recessions  Others  thought 
we  should  require  States  that  enact 
BAA-UC  to  meet  and  maintain  an 
unemployment  fund  solvency 
requirement  of  a  1  00  average  high  cost 
multiple  (AHCM)  or  another  measure 
that  reflects  a  reasonable  index  of  fund 
solvency  .Some  respondents  recalled 
that  we  have  expressed  concern  over 
many  .States'  insufficient  unemployment 
fund  balances  and  pointed  out  that  the 
Federal  Government  has  had  to 
"rescue"  State  unemployment  funds  in 
the  past 

We  have  never  interpreted  Federal 
law  to  require  "solvency   "  While  we 
will  continue  to  encourage  all  States  to 
meet  and  maintain  an  AHCM  of  1  00. 
we  do  not  think  we  should  tie  BAA-UC 
specifically  to  fund  solvency  A  State  in 
a  weak  solvency  position  should  not 
conduct  a  BAA-UC  experiment  without 
also  creating  a  means  of  financing  it. 
Just  as  States  currently  assess  the  costs 
to  their  unemployment  funds  whenever 
coverage,  benefit  expansions,  or  tax 
changes  are  considered,  we  expect 
States  to  consider  the  costs  of  BAA-UC 
before  enactment.  Wt>  will  provide 
te<;hnical  assistance  to  States  needing 
assistance  in  determining  their  solvency 
positions  and.  if  requested,  will  work 
with  States  to  determine  financing 
options. 

(3)  Fundamental  Program  Changes 

(a)  The  FMLA  Program 

As  stated  above,  we  received  many 
comments  that  relate  the  BAA-UC 
proposal  to  the  FMLA.  The  respondents 
see  the  payment  of  BAA-UC  as  an 
attempt  to  require  paid  leave  under  the 


FMLA.  which  contains  no  such 
requirement  They  contended  that  this 
proposal  violates  and/or  amends  the 
P'MLA  by  converting  unpaid  leave 
under  the  FMLA  into  paid  leave  under 
the  Federal-State  UC  program  and  runs 
counter  to  the  notion  that  the  FMLA 
would  never  require  paid  leave.  Other 
respondents  questioned  whether  BAA- 
UC  requires  the  employer  to  hold  the 
job  for  a  BAA-UC  claimant. 

The  FMLA  is  a  distinct  and  entirely 
diffeient  statute  from  the  SSA  and 
FUTA  which  established  the  Federal- 
State  UC  program.  The  FMLA 
guarantees  certain  eligible  employees 
unpaid,  job-protected  leave  for  up  to  12 
weeks  for  their  own  or  a  family 
member's  serious  health  condition,  or  to 
care  for  a  newborn  or  newly-adopted 
child.  While  the  FMLA  in  no  way 
mandates  paid  leave,  it  does  not 
prohibit  employers  from  providing  paid 
leave  to  employees  exercising  their  right 
to  leave  under  the  FMLA.  Furthermore, 
the  FMLA  provides  that  nothing  in  it 
should  be  construed  to  supersede  State 
or  local  laws  that  offer  benefits  greater 
than  those  contained  in  the  FMLA. 
Consequently,  neither  the  BAA-UC 
regulation  nor  the  implementation  of 
BAA-UC  in  the  States  would  violate  the 
FMLA  This  regulation  does  not  impose 
paid  leave  or  address  employment 
rights.  Rather,  it  permits  the  States, 
through  the  UC  program,  to  pay  partial 
wage  replacement  to  employees  who 
choose  to  take  time  off  for  the  very 
narrow  purpose  of  being  with  a  new 
child  The  provision  of  BAA-UC  is 
voluntary'  for  States,  and  this  regulation 
does  not  amend  or  change  the  FMLA. 
Thus,  while  nothing  in  BAA-UC 
changes  the  basic  understanding  that 
the  FMLA  does  not  require  paid  leave, 
States  are  free  to  enact  BAA-UC  as  part 
of  an  effort  to  provide  benefits  greater 
than  those  contained  in  the  FMLA. 
Indeed,  we  are  not  interpreting  the 
FMLA.  but  the  Federal  UC  laws. 

(b)  The  UC  program 

Based  on  the  premise  that  Federal  UC 
law  requires  recipients  to  be 
involuntarily  unemployed  and  actively 
seeking  work,  many  respondents  view 
BAA-UC  as  a  fundamental  change  to 
the  UC  program.  We  received  many 
comments  suggesting  that  the  group 
covered  under  this  experiment 
constitutes  persons  not  entitled  to  UC 
because  they  presumably  would  be 
voluntarily  leaving  their  employment  to 
be  with  their  newborns  or  newly- 
adopted  children.  However,  we  have 
never  interpreted  Federal  UC  law  to 
require  that  an  individual's  separation 
from  employment  be  "involuntary"  as  a 
condition  of  entitlement  to  benefits. 
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Indeed,  in  those  situations  where  a  job 
relocation  forces  a  spouse  to  quit  his/her 
job  to  follow  the  other,  some  States 
allow  the  payment  of  UC  without 
disqualification. 

We  also  received  many  comments 
alleging  that  the  group  of  employees 
covered  by  the  proposed  regulations  are 
not  truly  "unemployed"  as  that  term  has 
been  understood  in  common  usage.  The 
comments  focused  on  the  fact  that  these 
new  parents  would  not.  for  the  most 
part,  be  laid  off  by  their  employers  but 
would  be  leaving  a  job  the  employer 
would  continue  to  allow  them  to  have. 
These  comments  appear  to  assume  that 
there  is  a  requirement  in  the  UC 
program  that  in  order  to  be  considered 
unemployed,  the  employment 
relationship  must  be  severed.  This  is  not 
the  case  as  illustrated  by  the  payment  of 
UC  to  individuals  on  recall.  Whether  an 
individual  is  unemployed  within  the 
meaning  of  Federal  law  depends  on 
whether  the  individual  has  experienced 
an  actual  reduction  in  hours  worked. 
(See  UIPL  08-98,  63  FR  6774,  6776 
(February  10,  1998)).  (Most  States  define 
"unemployment"  as  a  reduction  in 
hours  worked.  See  also  20  CFR 
625.2(w)(l).)  Persons  receiving  BAA-UC 
would  come  under  this  definition  since 
they  would  have  suffered  a  loss  of  work. 
Moreover,  an  individual  need  not 
completely  sever  his  or  her  connection 
to  his  or  her  employment  to  qualify  for 
UC  as  Federal  law  also  permits 
payments  to  individuals  for  partial 
unemployment. 

We  also  received  comments 
expressing  concern  that  the  regulation 
does  not  require  BAA-UC  recipients  to 
demonstrate,  prior  to  the  end  of  the 
leave  period,  that  they  intend  to  go  back 
to  work.  There  was  a  similar  concern 
that  individuals  who  otherwise  leave 
employment,  but  do  not  intend  to  return 
to  the  workforce,  will  receive  BAA-UC. 
Still  other  respondents  were  concerned 
that  BAA-UC  recipients  are  not 
required  to  actively  seek  work  and  that 
the  regulation  will  eliminate  the 
"refusal  of  suitable  work" 
disqualification.  Respondents  also  noted 
that  BAA-UC  would  conflict  with 
existing  eligibility  requirements  under 
State  UC  laws. 

The  BAA-UC  regulation  defines 
"approved  leave"  as  "a  specific  period 
of  time,  agreed  to  by  both  the  employee 
and  employer  or  as  required  by  law  or 
employment  contract  (including 
collective  bargaining  agreements), 
during  which  an  employee  is 
temporarily  separated  from  employment 
and  after  which  the  employee  will 
return  to  work  for  that  employer," 
Therefore,  by  definition,  BAA— UC 
recipients  on  approved  leave  from  their 


employers  have  demonstrated  their 
intent  to  return  to  work  by  agreement  or 
by  contract.  States  may  establish  BAA- 
UC  overpayments  if  individuals  on 
approved  leave  choose  not  to  return  to 
work.  As  for  individuals  who  otherwise 
leave  employment,  the  BAA-UC 
experiment  will  also  test  whether  their 
workforce  attachment  is  strengthened. 
As  for  work  search  requirements  and 
the  "refusal  of  suitable  work" 
disqualification,  these  are  not  generally 
applicable  Federal  UC  requirements  but 
■  are  permissible  restrictions  contained  in 
various  State  UC  laws.  Except  for  the 
extended  benefits  program,  there  is  no 
Federal  requirement  that  States  ensure 
that  UC  recipients  be  actively  seeking 
work.  While  the  BAA-UC  experiment 
neither  specifically  mandates  nor 
eliminates  these  State-imposed 
requirements.  States  would  need  to 
amend  their  State  UC  laws  with  regard 
to  these  requirements  to  the  extent  they 
interfere  with  the  payment  of  BAA-UC 
should  they  wish  to  implement  BAA- 
UC. 

(4)  Scope 

Several  respondents  stated  that  BAA- 
UC  should  be  extended  to  all  adults 
who  fulfill  parental  responsibilities, 
such  as  foster  parents,  step-parents, 
domestic  partners,  or  any  individual 
who  stands  in  loco  parentis  to  a  child. 
Still  others  think  that  experimental 
BAA-UC  should  be  expanded  to  other 
types  of  medical  and  family  leave,  such 
as  leave  during  pregnancy,  for  personal 
illness,  and  to  care  for  ill  family 
members.  There  was  also  a  suggestion 
that  we  clarify  that  States  may  provide 
"supplemental"  BAA-UC. 

No  decisions  regarding  expanding  the 
potential  imiverse  of  recipients  will  be 
made  until  we  have  evaluated  BAA-UC. 
Because  BAA-UC  is  an  experimental 
effort,  there  must  be  limitations,  as  with 
any  experiment.  Consequently,  we  have 
limited  BAA-UC  to  the  parents  of 
newborns  and  newly-adopted  children. 
This  small,  easily-defined  group  can  be 
used  to  test  whether  compensating 
absences  from  employment  will  assist 
individuals  to  maintain,  or  even 
improve  upon,  their  connection  to  the 
workforce.  Changing  the  definition  of 
parents  to  include  all  parents  as  defined 
under  the  FMLA  or  to  extend  UC  to  all 
FMLA  leave  will  not  enhance  the 
experiment. 

As  for  "supplemental  BAA-UC," 
States  currently  have  the  authority  to 
provide  supplemental  (conunonly 
known  as  additional)  UC.  For  example, 
some  States  provide  supplemental  UC  to 
"displaced"  workers  or  to  workers  in 
State-approved  training.  BAA-UC  is  no 
different.  While  the  regulation  does  not 


prohibit  supplemental  BAA-UC,  we  had 
not  contemplated  its  provision  when 
developing  the  experiment. 

(5)  Eligibility 

A  number  of  respondents  noted  with 
approval  that  the  States  would  have  the 
opportunity  to  determine  eligibility 
criteria  (work  history'  requirements)  and 
benefit  amounts  and  durations,  as  is 
currently  done.  Others  indicated  that 
the  BAA-UC  regulations  should  be 
more  prescriptive  in  terms  of  eligibility 
and  benefits  for  BAA-UC.  A  few 
respondents  felt  the  UC  program  would 
discriminate  against  the  poorest  workers 
by  tying  benefit  levels  to  past  wages. 
Others  said  that  BAA-UC  claimants 
should  receive  the  same  benefit  levels  as 
regular  UC  claimants. 

(a)  Breadth  of  Eligibility 

We  received  comments  characterizing 
the  potential  eligible  population  as 
overly  broad.  The  stated  concerns 
included: 

•  No  limitations  on  the  number  of 
times  parents  may  claim  BAA-UC. 
allowing  parents  to  take  extensive 
periods  of  leave  multiple  times  (for 
example.  BAA-UC  eligibility  is  not 

^restricted  to  a  specific  number  of  births 
or  adoptions): 

•  No  limitation  on  the  number  of 
parents  per  child  who  may  make  a  claim 
for  BAA-UC,  thereby  allowing  both  the 
biological  and  adoptive  parents  of  a 
child  to  claim  benefits; 

•  No  requirement  that  the  child 
actually  live  with  the  parents  or  be 
cared  for  by  the  parents;  and 

•  Silence  in  the  regulations  regarding 
continuing  eligibility  in  cases  where  an 
adoptive  parent  ceases  to  be  the  parent 
or  in  cases  where  the  child  dies. 

States  have  broad  latitude  regarding 
UC  eligibility  requirements. 
Consequently,  we  designed  the 
regulation  in  a  manner,  consistent  with 
the  general  structure  of  the  UC  program, 
that  is  not  overly  prescriptive.  By  so 
doing,  the  States  have  the  flexibility 
necess£iry  to  best  meet  the  needs  of  their 
respective  populations.  States  are  free  to 
consider  these  kinds  of  issues  in 
developing  eligibility  rules  for  their 
BAA-UC  experiments. 

Although  State  flexibility  and 
innovation  are  key  elements  of  BAA- 
UC,  all  Federal  UC  law  requirements 
must  be  maintained,  such  as  making 
payments  when  due  (which  also  means 
not  making  payments  that  are  not  due) 
as  required  by  section  303(a)(1),  SSA, 
and  not  introducing  eligibility  factors 
unrelated  to  the  fact  or  cause  of  an 
individual's  unemployment.  For 
example,  restricting  BAA— UC  eligibility 
based  on  the  number  of  births  or 
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adoptions  for  which  an  individual  has 
previously  received  BAA-UC  is 
unrelated  to  the  fact  or  cause  of  the 
individual's  uneniployinont.  and. 
therefore,  would  be  inconsistent  with 
Federal  law 

(b)  Length  of  Eligibilitv  Period 

One  respondent  felt  that  the 
availability  of  BAA-l '(;  anv  time  within 
the  vear  following  the  l)irth  or 
placement  for  adoption  of  a  child  was 
longer  than  needed  for  parent/child 
bonding  .Several  respondents  advocated 
a  period  of  at  least  oiu?  year  because 
they  believed  it  would  encourage  breast- 
feeding for  the  health  and  well-being  of 
the  child,  while  shorter  periods  may 
encourage  premature  weaning  Another 
resp(mdent  stated  that,  as  long  as 
benefits  began  within  the  first  year. 
States  should  be  allowed  to  extend  the 
eligibility  period  beyond  the  first  vear 
Some  respondents  advoi:ated  that  BAA- 
UC  be  provided  intermittentlv 
throughout  the  eligibility  period,  in 
some  cases  in  time  frames  as  short  .is 
one-half  hour. 

Research  suggests  that  parental  leave 
is  beneficial  for  early  childhood 
development.  In  terms  of  the  eligibility 
period,  we  selected  one  year  as  the 
eligibility  period  because  it  correlates 
the  needs  related  to  introducing  a  new 
child  into  a  family  with  the  current 
benefit  year  under  the  I K]  program: 
States  could  establish  a  shorter 
eligibility  period.  Our  Model  State 
Legislation  provides  for  a  12-week 
benefit  period  within  a  one-year 
eligibility  period,  and  we  encourage 
States  to  include  such  a  provision  in 
their  legislation 

The  BAA-U(;  regulation  does  not 
require  that  BAA-UC  be  paid  only  for 
consecutive  weeks;  therefore,  as  part  of 
the  regular  UC  program.  BAA-UC  may 
be  provided  intermittently  throughout 
the  benefit  year.  Pailial  BAA-UC  may 
also  be  claimed  for  weeks  in  which  an 
individual  is  partially  unemployed; 
however,  BAA-UC  may  be  reduced 
under  State  law  by  wages  earned  during 
a  week  of  partial  unemployment. 
Typically,  wages  earned  during  one-half 
week  or  more  exceed  the  available  UC; 
therefore,  very  short  time  frames  of 
unemployment  (such  as  one  hour  per 
day)  would  not  be  compensable. 

(c)  Employer-Provided  Benefits 

Some  respondents  expressed  the 
opinions  that  employers  should  be  able 
to  require  employees  to  take  employer- 
paid  leave  before  being  eligible  for 
BAA-UC.  and  that  employers  who 
provide  paid  leave  or  disability  coverage 
should  be  excepted  from  BAA-UC 
coverage.  Other  respondents  suggested 


that  employers  who  currently  provide 
paid  leave  will  reduce  or  eliminate 
those  benefits  to  avoid  paying  twice 

BAA-UC  is  part  of  the  UC  program 
and  applies  to  all  employers  covered  by 
State  UC  law.  Therefore,  just  as  there  is 
no  basis  for  excepting  employers  who 
provide  private  unemployment 
insurance  to  their  employees,  there  is  no 
basis  for  excepting  employers  from 
BAA-UC  based  on  employer-provided 
benefits.  As  stated  earlier,  the 
introducti(m  of  factors  unrelated  to  the 
fact  or  cause  of  an  individual's 
unemployment  would  be  inconsistent 
with  Federal  law.  ("onsequently.  even 
though  employers  may  require 
employees  to  take  employer-paid  leave 
before  taking  unpaid  leave  under  the 
FMLA,  States  may  not  make  BAA-UC 
eligibility  contingent  upon  the 
exhaustion  of  employer-paid  leave. 
States  may.  however,  reduce  BAA-U(; 
by  the  amounts  of  the  employer-paid 
benefits  and  wages.  Generally,  States 
and  employers  could  have  lower  costs  if 
employers  i  ontinue  to  provide  benefits. 
Our  Model  .State  Legislation  provides 
for  employer-provided  wages  and 
benefits  to  be  deducted  from  BAA-UC. 
and  we  encourage  .States  to  include  such 
a  provision  in  their  legislation. 

(d)  BAA-UC  Exhaustions 

A  few  respondents  requested 
clarification  as  to  \siinat  happens  after 
BAA-UC  is  exhausted.  These 
respondents  questioned  whether  States 
could  pay  VV.  where  conventional  A&A 
requirements  apply  upon  exhaustion 
and  whether  States  could  demand 
repayment  of  BAA-UC  if  an  individual 
failed  to  return  to  work. 

BAA-UC  is  a  part  of  the  States' 
regular  UC  programs.  States  are, 
therefore,  free  to  determine  BAA-UC's 
relationship  to  LIC  where  the 
conventional  A&A  requirements  apply. 
Thus,  a  State  could  pay  an  individual 
conventional  UC  after  BAA-UC  is 
exhausted  if  the  individual  meets  all 
conventional  UC  eligibility 
requirements.  Whether  BAA-UC  counts 
toward  the  maximum  number  of  weeks 
of  conventional  UC  in  this  case  is  also 
a  State  decision.  Our  Model  State 
Legislation  provides  for  counting  BAA- 
UC  weeks  toward  the  maximum  UC 
entitlement,  and  we  encourage  States  to 
include  such  a  provision  in  their 
legislation. 

Concerning  overpayments,  the 
questions  and  answers  that 
accompanied  the  NPRM  indicated  that  a 
State  may  declare  an  overpayment  of 
BAA-UC  when  the  individual  did  not 
return  to  work  after  receiving  BAA-UC. 
We  note,  however,  that  there  may  be 
cases  where  the  individual  is  unable  to 


return  to  work.  For  example,  the 
employer  may  have  had  a  general  layoff 
In  cases  such  as  this,  a  more  equitable 
approach  is  to  determine  whether  the 
individual  meets  all  other  State  UC 
requirements,  including  actively  seeking 
work.  For  these  and  operational  reasons, 
our  Model  State  Legislation  does  not 
provide  for  recoupment  of 
overpayments. 

(6)  Experimental  Nature  of  BAA-UC 
(a)  Experiment  Versus  Non-Experiment 

We  received  numerous  comments 
concerning  the  experimental  nature  of 
BAA-UC.  Some  respondents  argued  that 
we  do  not  have  the  authority  to  conduct 
an  experiment.  Some  respondents  stated 
that  there  was  no  need  to  experiment 
because  other  studies  have  already 
proven  the  benefits  of  compensated 
parental  leave.  Noting  that  the 
Department  did  not  require  a  period  of 
experimentation  in  other  areas,  such  as 
allowing  payment  of  UC  to  individuals 
in  approved  training  programs  or  to  ill 
individuals,  some  respondents  asked 
why  experimentation  was  necessary  for 
BAA-UC.  A  respondent  suggested  that 
if  we  intended  to  conduct  a  test  we 
should  fully  fund  a  pilot  involving  a  few 
States. 

Other  respondents  questioned 
whether  BAA-UC  really  is  an 
experiment.  Among  the  comments  were 
claims  that  it  would  be  difficult  and 
politically  unpopular  to  stop  once 
started,  and  that  the  purpose  of  the 
experiment  (that  is  to  test  whether  the 
provision  of  BAA-UC  would  promote  a 
continued  connection  to  the  workforce) 
"is  an  unmeasurable,  wholly  subjective 
concept."  Other  respondents  suggested 
that  BAA-UC  was  not  truly 
experimental  because  the  proposed 
regulation  did  not  include  specific 
measures  and  lacked  definitive 
beginning  and  ending  periods.  Still 
other  respondents  saw  BAA-UC  as  the 
first  phase  of  an  inevitable,  continued 
expansion  of  the  UC  program. 

Some  respondents  approved  of  our 
approach.  They  likened  the  BAA-UC 
experiment  to  the  UC  program  design 
and  quoted  President  Franklin 
Roosevelt  in  his  message  to  Congress 
encouraging  enactment  of  the  SSA: 
"[T)he  Federal  act  should  require  high 
administrative  standards,  but  should 
leave  wide  latitude  to  the  States  in  other 
respects,  as  we  deem  varied  experience 
necessary  within  particular  provisions 
in  unemployment  compensations  laws 
in  order  to  conclude  what  types  are 
most  practicable  in  the  country."  79 
Cong.  Rec.  546  (1935). 

BAA-UC  is  indeed  an  experiment.  We 
have  the  authority  to  interpret  Federal 
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UC  law,  and  we  chose  an  experimental 
approach  to  test  whether  BAA-UC 
promotes  parents'  continued  cormection 
to  the  workforce.  Thus,  through 
voluntary  State  participation,  the  BAA- 
UC  experiment  will  allow  us  to  gather 
the  necessary  facts  on  whether  a 
positive  correlation  exists  between  the 
provision  of  UC  to  parents  of  newborns 
and  newly-adopted  children  and  a 
demonstrated  connection  to  the 
workforce  by  these  parents.  The  fact- 
finding in  this  experiment  is  critical  in 
assisting  us  to  fulfill  our  authority  and 
responsibility  to  assure  that  the  States' 
UC  programs  conform  to  Federal  UC 
law. 

As  stated  in  the  NPRM,  this 
experiment  recognizes  the  impact  of 
women  in  the  workforce  and  responds 
to  the  societal  and  economic  changes 
resulting  from  the  large  number  of 
families  where  both  parents  work.  We 
intend  to  gather  information  and 
evaluate  the  impact  of  the  provision  of 
partial  wage  replacement  on  employees, 
employers,  and  States'  unemployment 
funds.  We  have  chosen  to  adopt  an 
experimental  approach  because  the 
introduction  of  BAA-UC  represents  a 
significant  shift  in  oiu-  view  of  the 
Federal  UC  requirements.  We  think  the 
impact  on  not  only  employees,  but  also 
on  employers  and  State  unemplojrment 
funds  should  be  studied.  Consequently, 
rather  than  developing  a  pilot  that  might 
be  less  flexible,  we  chose  an 
experimental  approach  that  is  designed 
to  promote  State  innovation. 

Several  respondents  suggested  that 
the  U.S.  lags  behind  other  developed 
countries  in  providing  paid  family  and 
medical  leave  and  pointed  to  studies 
that  discussed  the  positive  effects  of 
paid  leave  in  other  countries.  However, 
the  benefits  programs  of  other  countries 
are  dissimilar  to  the  UC  program  in  the 
U.S.  Other  respondents  pointed  to 
existing  studies  in  this  country  that 
indicated  positive  effects  on  workforce 
attachment  from  paid  parental  leave. 
While  these  studies  support  om- 
initiative,  we  believe  it  advisable  to 
independently  study  the  effects  of 
partial  wage  replacement  for  parents  of 
newborns  and  newly-adopted  children 
on  the  States'  UC  programs,  since  no 
study  was  specific  to  the  UC  program. 
Therefore,  we  see  experimentation  with 
BAA-UC  as  a  logical  step. 

Statistics  reported  for  the  regular  UC 
program  will  include  all  data  related  to 
BAA-UC.  Additional  administrative 
data  will  be  collected,  using  an  existing 
data  collection  mechanism,  from 
participating  States  as  soon  as  they 
implement  experimental  BAA-UC. 
Several  respondents  proposed  specific 
elements  that  should  be  evaluated. 


While  the  specifics  have  yet  to  be 
determined,  we  anticipate  that  the 
administrative  data  will  include,  among 
other  items,  initial  claims,  weeks 
claimed,  weeks  compensated,  and 
benefits  paid.  As  States  gain  experience 
with  BAA-UC,  we  will  evaluate  the 
effect  of  BAA-UC  on  each 
implementing  State's  UC  program  as 
part  of  an  ongoing  evaluation. 

Some  respondents  criticized  the 
regulations  for  not  placing  any  formal 
sunset  or  termination  provisions  or  time 
frame  for  the  study.  Because  of  the 
flexible  nature  of  the  BAA-UC 
regulations  and  the  potentially  different 
enactment  dates,  we  have  set  a  target 
that  would  trigger  a  comprehensive 
evaluation  of  BAA-UC  when  at  least 
four  States  have  implemented 
legislation  and  operated  BAA-UC  for  a 
minimum  of  three  years,  as  noted  in 
section  I.  B.  (4)  of  the  preamble  to  the 
NPRM  (64  FR  67974). 

We  believe  an  evaluation  based  on 
this  target  will  provide  reliable 
information  that  takes  into  account  the 
variations  among  the  States'  BAA-UC 
experiments  and  allows  us  to  ascertain 
the  impact  of  BAA-UC  on  States' 
unemployment  funds,  employees,  and 
employers'  contribution  rates,  in 
addition  to  determining  the  workforce 
connections  of  BAA-UC  recipients. 
While  all  these  factors  are  important,  we 
note  that  many  respondents  were 
interested  in  the  impact  of  BAA-UC  on 
State  unemployment  funds.  Therefore, 
even  though  we  are  not  establishing  a 
solvency  requirement,  we  will 
thorougiily  evaluate  how  States 
determined  their  solvency  positions  and 
the  impact  of  BAA-UC  on  State 
unemployment  funds. 

BAA-UC  legislation  introduced  in 
States  prior  to  the  issuance  of  the  NPRM 
varied  substantially — an  early 
indication  that  BAA-UCexperiments 
among  the  States  could  differ  greatly.  In 
addition,  regardless  of  whether  States 
enact  vastly  different  BAA-UC 
legislation  or  enact  similar  legislation, 
demographics,  take-up  rates,  benefit 
levels,  and  benefit  charging 
methodologies  could  vary  substantially 
among  the  States.  A  comprehensive 
evaluation,  therefore,  wiU  be  conducted 
when  at  least  four  States  have  operated 
BAA-UC  for  at  least  three  years.  We  are 
committed  to  completing  a 
comprehensive  evaluation,  and  this 
evaluation  will  serve  to  determine 
whether  to  make  BAA-UC  permanent, 
to  expand  it,  or  to  end  it  entirely.  If  four 
States  do  not  enact  BAA-UC  legislation, 
we  will  then  consider  how  best  to 
comprehensively  evaluate  the 
experiment  given  the  limited  data. 


(b)  Impact  of  Experimental  BAA-UC  on 
Employees,  Employers,  and  Families 

Employees.  Nimierous  respondents 
commented  on  the  potential  negative 
impact  of  BAA-UC  on  employees.  Some 
speculated  that,  because  of  costs 
associated  with  BAA-UC,  employers 
would  be  discouraged  from  providing 
employer-paid  benefits  to  employees  or 
from  hiring  individuals  of  childbearing 
age.  Others  asked  about  the  effects  of 
BAA-UC  on  an  individual's  eligibility 
for  various  employer-paid  benefits  and 
on  Federally-mandated  benefits,  such  as 
private  health  insiu-ance  benefits  under 
the  Consolidated  Omnibus  Budget 
Reconciliation  Act  of  1985  and  the 
Health  Insurance  Portability  and 
Accountability  Act  of  1996.  Others 
expressed  concern  that  employers 
would  move  jobs  out  of  the  country, 
causing  employees  to  lose  jobs.  Some, 
noting  that  the  work  of  absentee 
employees  would  likely  be  spread 
among  co-workers,  predicted  "negative 
effectfs]  on  co-workers  and  their 
feunilies."  Among  claims  that  BAA-UC 
discriminates  against  employees  who  do 
not  meet  the  eligibility  requirements, 
there  was  speculation  that 
implementation  of  BAA-UC  would  pit 
childless  employees  against  employees 
with  children  in  addition  to  pitting 
employees  unemployed  as  a  result  of 
economic  downturns  against  BAA-UC 
recipients  vying  for  benefits  from 
diminishing  unemployment  funds 

There  were  also  numerous  comments 
focusing  on  the  positive  impact  of  BAA- 
UC  on  employees.  Respondents 
suggested  that  providing  BAA-UC 
would  decrease  worker  anxiety  and 
reduce  employee  turnover,  resulting  in 
greater  productivity. 

Employers.  As  with  employees,  we 
received  many  comments  about  the 
impact  of  BAA-UC  on  employers.  Many 
speculated  that  employer  costs  and 
administrative  burdens  would  be 
excessive,  that  litigation  would  increase, 
and  that  worker  shortages  would  be 
exacerbated  because  employees  would 
be  more  able  to  take  off  work.  Some 
employers  worried  that  their  global 
competitiveness  would  suffer,  and  some 
small  employers  were  concerned  that 
they  would  be  subsidizing  leave  taken 
by  employees  of  FMLA-covered 
businesses.  Many  employers  urged  a  tax 
cut  for  businesses  instead  of  expanding 
UC.  A  few  respondents  suggested  that, 
as  increased  employer  State  UC  taxes 
are  passed  on,  employees  and 
consiuners  will  suffer.  Others  suggested 
that  employer  costs  would  be  minimal 
and  employers  would  benefit  from  a 
more  stable  workforce  resulting  in  lower 
employee  turnover  and  greater 
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productivity.  Respondents  also  referred 
to  studies  that  indicate  that  women  who 
have  paid  maternity  benefits  take  less 
time  from  work  and  are  less  likely  to 
quit  their  jobs  than  women  with  access 
to  unpaid  leave  or  women  who  have  no 
ieave  available.  Others  suggested 
different  ways  of  reporting  FMLA  leave 
on  UC  forms  as  an  alternative  to 
providing  BAA-UCl. 

Families  There  seems  to  be  general 
agreement  in  the  comments  that  families 
would  benefit  from  parents  and  children 
having  the  opportunity  to  bond.  Many 
respondents  commented  that  quality 
day  care  is  expensive  and  scarce. 
However,  as  noted  above,  some 
respondents  think  that  there  will  be  a 
negative  impact  on  the  families  of  the 
co-workers  of  BAA-UC  recipients  due 
to  increased  workloads  and  overtime 
required  to  cover  for  persons  on  le.ive. 
There  were  also  comments  that  BAA- 
U(i  would  be  bad  for  families  because  it 
would  encourage  both  spouses  to  work 
and  promote  parental  attachmt^nt  to  the 
workforce  instt^ad  of  the  faniilv   .Some 
respondents  criticized  us  for 
encouraging  population  growth,  and 
others  stated  that  income  tax  cuts  or 
c:hild  tax  cretlits  would  be  more 
beneficial  than  BAA-Ut;  in  helping 
families  with  childn!ii 

Although  the  effe<:ts  of  BAA-UC  on 
employers,  employees,  and  families 
have  not  yet  been  documented,  these 
effects  concern  us.  and  we  expect  that 
.States  will  cnnsider  potential  effects 
prior  to  enacting  BAA-IJC;  As  part  of 
our  study  of  the  BAA-UC  experiment. 
we  will  compile  the  necessarv 
information  needed  to  evaluate  the 
effects  of  BAA-I  'i',  on  employees  and 
employers. 

As  stated  in  the  NFRM.  we  believe 
that  providing  BAA-UC  will  have  a 
positive  impact  on  familitis  becau.se  it 
will  allow  more  parents  to  take  leave  to 
be  with  their  newborns  or  newlv- 
adopted  children  Although  .studies 
suggest  a  positive  impact  on  the 
workfort;e  from  compensated  maternitv 
and  family  leave,  this  is  the  first  test  of 
the  effects  on  employers  and  employees 
of  using  the  UC  program  to  provide 
partial  wage  replacement  for  parents 
following  the  birth  or  adoption  of  a 
i:hild.  Because  our  cost  estimates  for  the 
BAA-U("  experiment  are  relativelv  low 
as  a  pert:entage  of  overall  U("  costs,  we 
do  not  believe  that  BAA-UC  will  move 
jobs  out  of  the  country,  impair  U.S. 
global  competitiveness,  or  otherwise 
adversely  affect  employers.  For  that 
same  reason,  we  do  not  believe  that 
litigatif)n  or  employer  administrative 
burdens  would  significantiv  increase. 

Regarding  size-of-employer  concerns, 
BAA-UC  applies  to  employees  of  both 


small  and  large  employers.  Small 
employers  not  subject  to  the  FMLA  may 
well  approve  leave  without  the 
compulsion  of  the  FMLA.  Also,  States 
are  free  to  offer  BAA-UC  to  individuals 
who  otherwise  leave  their  employment 
as  a  result  of  being  ineligible  for  leave 
under  the  FMLA.  The  effect  that  the 
receipt  of  BAA-UC  might  have  on  either 
employer-paid  benefits  or  non-UC 
Federally-mandated  benefits  would  be 
determined  by  those  programs  and/or 
applicable  statutes.  But  these  effects  are 
among  the  things  we  will  review  when 
evaluating  the  BAA-UC  experiment. 
Finally,  we  have  no  data  to  suggest  thai 
providing  partial  wage  replacement 
promotes  higher  birth  rates, 
discriminates  against  individuals  of 
childbearing  age,  or  creates  worker 
shortages;  and,  as  we  noted  earlier, 
other  options  to  help  families,  such  as 
tax  cuts  or  credits,  are  outside  our 
pur\iew 

(7)  Voluntary  Effort 

Some  respondents  referred  to  BAA- 
UC  as  a  mandate  by  the  Administration 
There  were  also  some  comments 
maintaining  that  the  experiment  is  not 
really  voluntar\'  in  that  all  States  will  be 
impacted  because  of  interstate  and 
combined-wage  f:laims  (In  an  interstate 
claim,  the  individual  has  worked  in  one 
State,  but  files  a  claim  in  another.  In  a 
combined-wage  claim,  an  individual  has 
worked  in  more  than  one  State  and 
cDmbines  the  work  into  one  State  for 
purposes  of  qualif\'ing  for  V^C  or  for 
receiving  higher  benefit  amounts  or 
longer  duration.  (See  20  CFR  Fart  61fi.)) 
Noting  that  each  .State  participating  in 
the  Interstate  Arrangement  for 
(lombining  Employment  and  Wages 
must  act  as  an  agent  for  other 
participating  States,  one  respondent 
held  that  it  would  be  "impossible  for 
one  I.Sjtate  to  have  an  experimental 
program  without  impacting  other 
iSltates." 

BAA-UC  is  a  State  option,  not  a 
mandate.  States  currently  have  wide 
latitude  in  determining  most  eligibility 
criteria.  Indeed,  with  a  few  exceptions, 
States  determine  most  aspects  of  their 
UC  programs,  such  as  earnings 
requirements,  "good  cause"  for 
voluntary  quit  occurrences, 
(li.squalifications.  benefits  amounts  and 
durations,  and  continuing  eligibility 
requirements.  In  this  regard,  there  are 
substantial  variations  among  the  State 
UC  programs.  As  a  result,  there  are 
situations  where  benefits  are  paid  in  one 
State  that  would  not  be  paid  in  another, 
and  this  is  reflected  in  combined-wage 
claims.  We  agree  that,  |ust  as  there  now 
is  some  financial  impact  on  States 
resulting  from  combined-wage  claims. 


there  will  be  some  impact  on  non-BAA- 
UC  States  resulting  from  combined- 
wage  claims  which  are  also  BAA-UC 
claims.  That  impact  is  the  result  of  State 
participation  in  the  Federal-State  UC 
program. 

(8)  Administration 

Some  respondents,  particularly 
SESAs,  submitted  a  broad  range  of 
administrative  questions.  The  scope  of 
the  questions  included  how  to  count 
BAA-UC  claims  on  Federal  reporting 
forms,  required  documentation  for 
eligibility  determinations,  and 
confidentiality  of  information. 

We  will  issue  specific  reporting  and 
other  administrative  guidance  on  these 
issues  and  others  to  SESAs  in  a 
directive  separate  from  this  rule.  States 
will  be  required  to  repoh  specific  BAA- 
UC  claims  data.  When  States  implement 
BAA-U(^,  statistics  reported  for  the 
regular  UC  program  will  include  all  data 
related  to  BAA-UC.  To  identify  only 
BAA-UC  activity,  we  will  use  the 
"Quick  Response  Report"  (the  report 
used  when  collections  involve  fewer 
than  10  States,  assuming  that  fewer  than 
10  States  implement  BAA-UC)  under 
the  standard  reporting  requirement 
authority  in  section  303(a)(6).  SSA.  This 
report  provides  for  the  collection  of  up 
to  12  items  of  information.  It  is 
anticipated  that  data  collected  will 
include,  among  other  items,  initial 
claims,  weeks  claimed,  weeks 
compensated,  and  benefits  paid.  If  10  or 
more  States  enact  BAA-UC,  reporting 
requirements  will  be  issued  in  a 
separate  information  collection  request 
in  accordance  with  the  Paperwork 
Reduction  Act. 

Concerning  administrative  methods. 
States  are  required  under  section 
303(a){l),  SSA,  to  have  "methods  of 
administration  *   *   *  reasonably 
calculated  to  insure  the  full  payment  of 
unemployment  compensation  when 
due."  For  BAA-UC,  this  means  that,  as 
is  the  case  for  all  types  of  UC,  States 
must  have  reasonable  administrative 
methods  to  assure  that  an  individual  is 
eligible.  States  are  expected  to  obtain 
the  requisite  documentation,  for 
exampli.,  that  an  individual  is  on 
approved  leave  or  has  left  his  or  her 
employment,  that  the  individual  has  a 
newborn  child  under  one  year  old,  or 
that  a  child  has  been  placed  for 
adoption.  States  must  have  reasonable 
methods  to  assure  that  the  individual  is 
eligible  for  each  week  claimed  and 
methods  for  detecting  and  collecting 
overpayments.  Each  State  already  has 
all  of  these  methods  in  place  for  the 
regular  UC  program:  States  need  only 
modify  them  as  appropriate  to 
accommodate  BAA-UC  requirements.  If 
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we  identify  a  need  for  further  guidance 
on  any  "methods  of  administration,"  we 
will  issue  guidance  as  appropriate. 
Concerning  confidentiality  of 
information.  States  must  treat  BAA-UC 
claims  information  in  the  same  maimer 
as  claims  information  for  the  regular  UC 
program.  Guidance  on  confidentiality  is 
found  in  UIPL  No.  34-97  (62  FR  40118. 
40119  (July  25.  1999)). 

(9)  Inconsistency  With  Welfare  to  Work 
(WtW)  and  Workforce  Investment  Act 
(WIA)  Initiatives 

Some  respondents  contended  that 
experimental  BAA-UC  is  inconsistent 
with  the  WtW  and  WIA  initiatives.  As 
they  pointed  out,  these  programs  are 
designed  to  help  and  encourage 
individuals  to  join  the  workforce. 
Comparing  BAA-UC  to  the  pre-1996 
welfare  program,  one  respondent 
asserted  that  BAA-UC  was  counter  to 
the  WtW  and  WIA  initiatives  in  that  it 
would  "create  a  disincentive  for 
individuals  to  access  WIA  training  and 
child  care  programs,  and  encourage 
them  not  to  enter  or  stay  in  the 
workforce."  Respondents  also  were 
concerned  that  BAA-UC  would 
discourage  personal  responsibility. 

We  view  BAA-UC  and  the  WtW  and 
WIA  initiatives  as  compatible  efforts. 
Just  as  the  WtW  and  WIA  initiatives 
help  individuals  enter  into  the 
workforce,  BAA-UC  may  help  them 
maintain  a  connection  to  the  workforce. 
As  with  all  UC  recipients,  experimental 
BAA-UC  recipients  must  have  a 
sufficient  work  history,  as  determined 
by  each  State,  to  be  eligible  for  benefits. 
Consequently,  implementation  of  BAA- 
UC  provides  no  inducement  to  avoid 
entering  into  the  workforce.  Indeed,  the 
whole  premise  of  BAA-UC  is  that 
individuals  who  receive  these  benefits 
will  be  more  attached  to  the  workforce. 
Because,  as  with  all  UC  programs, 
experimental  BAA-UC  will  provide 
only  short-term,  partial  wage 
replacement,  we  see  no  disincentive  to 
individuals  to  remain  in  the  workforce. 

(10)  Fraud  and  Abuse 

Some  respondents  expressed  concern 
about  the  potential  for  fraud  and  abuse, 
noting  that  the  regulation  does  not 
condition  receipt  of  BAA-UC  on  any 
evidence  of  parent-child  bonding 
efforts,  on  the  parent(s)  and  child 
sharing  a  residence,  or  on  whether  the 
parent(s)  support  and/or  actually  spend 
time  with  the  child.  Some  respondents 
surmised  that  BAA-UC  would  be  "a 
paid  vacation  plan." 

The  purpose  of  the  regulation  is  to 
test  whether  compensating  absences 
from  employment  will  help  parents  of 
newborns  or  newly-adopted  children 


maintain  or  improve  their  connection  to 
the  workplace;  it  is  not  designed  to  test 
whether  the  parents  and  children 
actually  bond.  We  do  not  presume  that 
any  specific  parental  activity  or 
circumstance  is  more  (or  less) 
appropriate  for  promoting  bonding 
between  parents  and  children.  The 
regulation,  therefore,  does  not  impose 
upon  States  the  burden  of  verif\'ing 
specific  bonding  activities.  As  is  the 
current  practice,  methods  of  fraud 
detection  and  overpayment  collection 
will  be  developed  as  deemed 
appropriate  by  the  SESAs. 

(11)  UC  Program  Reform 

We  received  several  recommendations 
that  BAA-UC  should  be  aligned  with 
other  State  UC  program  reform  efforts 
and  that  we  should  track  and  measure 
all  reform  efforts  of  States  that 
implement  BAA-UC.  We  believe  that 
UC  reform  is  of  the  utmost  importance 
and  have  been  diligently  working  to 
promote  UC  reform  through  the 
legislative  process  and  have  tracked  and 
evaluated  such  efforts.  Although  we 
would  like  to  see  broad  reform  of  the  UC 
program,  such  reform  is  beyond  the 
scope  of  this  rule. 

(12)  Comment  Period 

Under  the  Administrative  Procedure 
Act  (APA),  an  agency  is  required  only 
to  provide  a  30-day  comment  period 
and  public  hearings  are  not  required  by 
the  APA  for  notice-and-comment 
rulemaking.  We  received  several 
hundred  responses  from  interested 
parties  requesting  that  we  extend  the 
initial  45-day  comment  period  ending 
on  Januan.'  18.  2000,  and/or  that  public 
hearings  be  held  in  venues  around  the 
country.  Given  the  simple  nature  of  the 
experiment  and  the  relatively  short 
length  of  the  proposed  rule,  we  thought 
that  a  45-day  comment  period  was 
adequate  and  that  hearings  were 
urmecessary.  Some  of  the  initial 
comments  noted  that  the  comment 
period  fell  during  the  holiday  season,  so 
we  decided  to  extend  the  comment 
period  15  days  through  February  2. 
2000,  for  a  total  60-day  comment  period. 

A  few  respondents  requested  in  their 
timely  submissions  that  we  permit  them 
to  submit  additional  comments  after 
February'  2,  2000.  However,  the  sheer 
volume  of  comments,  as  well  as  the 
extensive  detail  of  some  of  the 
comments  received,  including  the 
timely  comments  from  the  respondents 
asking  to  submit  additional  comments, 
convinced  us  that  sufficient  time  was 
allotted  for  comments  and  that 
additional  time  was  not  necessary. 


(13)  Rulemaking  Requirements 

We  received  comments  that  this  rule 
is  subject  to  the  Regulator\-  Flexibility 
Act  requirements  because  it  will  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities, 
and  it  violates  the  Unfunded  Mandates 
Reform  Act  of  1995. 

Respondents  challenging  our 
conclusion  that  BAA-UC  is  not  subject 
to  the  Regulator)-  Flexibility  Act 
requirements  suggested  that  the 
experiment  will  undoubtedly  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
since  the  experiment  will  result  in  a 
potentially  higher  payment  of  UC  due  to 
the  expansion  of  coverage  to  include 
new  parents,  thus  requiring  a  regulaton.- 
flexibility  analysis.  However,  the  B.\A- 
UC  regulations  impose  no  regulations 
upon  small  entities  (American  Trucking 
Association  v.  EPA.  175  F.3d  1027.  1044 
(D.C.  Cir.  1999)).  rather,  we  are 
regulating  the  States  that  choose  to 
experiment  with  BAA-UC. 
Furthermore,  the  Unfunded  Mandates     ^ 
Reform  Act  of  1995  (LIMRA)  is  not 
applicable  to  this  regulation  since  this  is 
not  a  "Federal  intergovernmental 
mandate  '  as  defined  in  section  421(5)  of 
the  Congressional  Budget  and 
Impoundment  Control  Act  of  1974  (2 
U.S.C.  658).  as  amended  by  section 
101(a)(2)  of  the  UMRA.  Indeed,  we  are 
not  mandating  that  a  State,  local  or 
tribal  government,  or  the  private  sector 
implement  BAA-UC. 

(14)  Model  State  Legislation 

We  received  some  comments  about 
the  Model  State  Legislation  that  was 
appended  to  the  proposed  rule  in. the 
NPRM.  Some  comments  indicated  that 
respondents  interpreted  the  Model  State 
Legislation  to  be  required  legislative 
language.  Others  suggested  that  the 
Model  State  Legislation  be  restructured 
with  affirmative  language  to  guarantee 
payment  of  BAA-UC  and  suggestecithat 
the  Model  State  Legislation  be  changed 
to  read  "compensation  shall  be 
provided"  rather  than  stating  that 
compensation  "shall  not  be  denied"  as 
published  in  the  NPRM. 

The  Model  State  Legislation  is 
provided  only  as  a  guide  to  aid  the 
States  that  enact  BAA-UC  in  developing 
State  legislation:  States  are  not  required 
to  use  it.  The  Model  State  Legislation  is 
written  in  the  style  that  States  typically 
use  in  their  statutes.  We  think  there  is 
no  substantive  difference  between  the 
suggested  language  style  and  the  style 
used  in  the  Model  State  Legislation; 
therefore,  no  stylistic  changes  were 
made.  States  that  elect  to  follow  the 
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Model  State  Legislation  must  adapt  it  to 
their  State  UC  laws. 

rv.  Explanation  of  Final  Rule  and 
Changes  to  Proposed  Rule  by  Section 

There  is  little  difference  between  the 
proposed  rule  and  the  Final  Rule.  An 
explanation  is  provided  where 
differences  occur.  Technical  changes  are 
not  discussed. 

Subpart  A — General  Provisions 

Subpart  A  of  rule  discusses  the 
purpose  of  the  rule,  the  scope  of  the  rule 
and  critical  definitions.  The  definitions 
of  "approved  leave,"  "newly-adopted 
child,"  "placement."  and  "parents" 
warranted  amendment  and  are 
discussed  below.  All  other  aspects  of 
Subpart  A  remain  unchanged  from  the 
proposed  rule. 

Definition  of  "Approved  Leave" 

Respondents  raised  two  concerns 
about  "approved  leave"  as  it  is 
described  in  the  NPRM — one  that  it 
would  make  individuals  eligible  for 
benefits  while  still  employed  and  the 
other  that  it  would  inhibit  eligibility  by 
forcing  legally  permissible  leave  to  pass 
an  employer  approval  test. 

In  the  preamble  to  the  NPRM. 
"approved  leave"  was  described  as  "an 
approved,  temporary  separation  from  a 
specific  employer."  Pointing  to  the 
phrase  "specific  employer."  concerns 
were  expressed  that  this  would  permit 
employees  who  work  for  multiple 
employers  to  be  eligible  for  BAA-Ut; 
based  on  a  separation  from  one 
employer  while  continuing  to  work  for 
other  employers  and  that  the 
individual's  IIC  would  be  charged  to  the 
other  employers  We  also  received 
comments  about  whether  individuals 
could  receive  partial  BAA-Ut]  while 
working  a  reduced  number  of  hours  for 
the  same  employer. 

The  Federal -State  IJ(^  program  already 
is  designed  to  accommodate  situations 
where  an  individual  separates  from  one 
job  while  continuing  another  and  where 
individuals  are  continuing  to  work  at 
reduced  hours  We  expect  .States  to 
handle  these  types  of  BAA-UC 
situations  just  as  thev  currently  handle 
similar  situations  For  example,  an 
individual  continuing  to  hold  a  job  will 
have  earnings;  these  earnings  will  affect 
the  individuals  eligibility,  including 
the  amount  payable,  under  BAA-lKl 

Other  respondents  expressed  concern 
that  the  "approved  leave"  definition 
limits  the  availability  of  BAA-UC:  some 
respondents  suggested  that  the 
definition  of  "approved  leave"  be 
amended  to  include  "required"  leave 
The  concern  was  that  some  employees 
ani  granted  leave  under  law  or  contra<:t. 


regardless  of  whether  the  employer 
"approves"  the  leave.  The  respondents 
were  concerned  that,  under  the 
definition  of  "approved  leave"  in  the 
NPRM,  these  employees  would  not  be 
eligible  for  BAA-UC. 

We  do  not  intend  to  exclude  from 
BAA-UC  eligibility  employees  who  are 
provided  leave  by  law  or  contract.  To 
assure  that  this  group  of  employees  is 
not  unintentionally  excluded  from 
BAA-UC.  the  definition  of  "approved 
leave"  is  amended  to  read  "a  specific 
period  of  time,  agreed  to  by  both  the 
employee  and  employer  or  as  required 
by  law  or  employment  contract 
(including  collective  bargaining 
agreements),  during  which  an  employee 
is  temporarily  separated  from 
employment  and  after  which  the 
employee  will  return  to  work  for  that 
eniployer." 

The  other  concerns  about  the 
definition  of  "approved  leave"  stemmed 
from  the  notion  that  only  employers 
covered  by  the  FMLA  would  approve 
leave  and  that,  as  a  result,  employees  of 
smaller  businesses  would  not  be  eligible 
for  BAA-UC.  As  a  result,  some 
respondents  thought  there  was 
conflicting  information  within  the 
NPRM  regarding  eligibility  because 
employees  of  smaller  businesses  would 
not  be  eligible  for  BAA-UC  if  eligibility 
IS  conditioned  on  approved  leave  Some 
respondents  suggested  as  a  remedy  that 
the  State  option  to  limit  BAA-UC  to 
individuals  on  approved  leave  be 
eliminated  We  expect  States  to  evaluate 
whether  employees  of  small  businesses 
would  be  unable  to  obtain  approved 
leave  and  to  determine  whether  to  cover 
these  individuals  under  20  CFR  604.10, 
which  applies  to  employees  who 
otherwise  leave  their  employment. 

Definition  of  "Newly-Adopted  Child" 

In  an  effort  to  afford  States  maximum 
flexibility  and  in  acknowledgment  that 
adopted  children  may  be  more  than  one 
year  old.  the  definition  of  "newly- 
adopted  child"  in  the  NPRM  included 
no  limitation  on  the  age  of  an  adopted 
child  We  received  comments  stating 
that,  without  an  age  limitation  on 
adopted  children  for  purposes  of  BA^^- 
UC.  there  was  potential  for  adults  who 
adopted  adults  to  be  eligible  for  BAA- 
UC 

The  BAA-UC  experiment  is  clearly 
designed  for  the  parents  of  yf)ung 
children  and  will  test  whether 
providing  those  parents  with  BAA-UC 
during  the  first  year  of  a  child's  life  or 
placement  for  adoption  will  help 
maintain  or  even  promote  their 
connefition  to  the  workforce  by  allowing 
them  time  to  bond  with  their  children 
and  develop  stable  child  care  systems 


while  adjusting  to  the  accompanying 
changes  in  lifestyle  before  returning  to 
work.  To  help  assure  that  BAA-UC  is 
used  for  this  purpose,  we  are 
establishing  an  age  limitation  of  18 
years  old  or  less  within  the  definition  of 
"newly-adopted  children."  This  age 
limitation  is  within  the  commonly 
accepted  age  range  of  a  "child"  and  also 
acknowledges  that  adopted  children 
may  be  more  than  one  year  old.  The 
definition  of  "newly-adopted  children" 
is  amended  to  read  "means  children, 
age  18  years  old  or  less,  who  have  been 
placed  within  the  previous  12  calendar 
months  with  an  adoptive  parent(s)." 

Definition  of  "Placeraent" 

Respondents  also  raised  concerns 
about  the  definition  of  "placement." 
Placement  was  defined  in  the  NPRM  as 
"the  time  a  parent  becomes  legally 
responsible  for  a  child  pending 
adoption."  Conunents  indicated  a 
concern  that  individuals  in  the  process 
of  adopting  a  child  and  who  have 
actually  received  the  child  would  be 
precluded  from  receipt  of  BAA-UC 
because  adoption  agencies  may  retain 
legal  responsibility  for  a  child  until  the 
adoption  is  complete.  Therefore,  to 
assure  that  these  parents  are  not 
excluded  on  a  technicality,  the  word 
"legally  "  has  been  deleted  from  the 
definition.  Generally,  foster  parents  are 
excluded  from  BAA-UC;  however,  this 
change  may,  in  some  situations,  permit 
some  foster  parents  in  the  adoption 
process  to  be  eligible  for  BAA-UC. 
"Placement"  is  defined  in  this  rule  as: 
"the  time  a  parent  becomes  responsible 
for  a  child  pending  adoption."  A  minor 
change  was  made  to  the  definition  of 
■"parents"  to  make  it  more  compatible 
with  the  definition  of  "placement."' 

Subpart  B — Federal  VC  Requirements 

No  changes  were  made  to  this  section; 
therefore.  Subpart  B  of  the  Final  Rule  is 
the  same  as  Subpart  B  in  the  NPRM. 

Subpart  Ci— BAA-UC  Eligibility 

A  review  of  Subpart  C  resulted  in  two 
changes.  First,  the  subpart  title  was 
changed  to  "Subpart  C — Coverage  and 
Eligibility  "  to  better  reflect  the  subpart's 
content.  Second,  the  review  revealed 
that  §604.22  was  unnecessary  because  it 
did  not  regulate  State  actions. 
Consequently.  §604.22  is  not  included 
in  the  Final  Rule. 

Executive  Order  12866 

This  rule  is  a  "significant  regulatory 
action  "  within  the  meaning  of  Executive 
Order  12866  because  it  meets  the 
criteria  of  Section  3(f)(4)  of  that  Order 
in  that  it  raises  novel  or  legal  policy 
issues  arising  out  of  legal  mandates,  the 
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President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order.  It  is 
also  "economically  significant"  within 
the  meaning  of  Section  3(f)(1)  of  that 
Executive  Order  because  it  may  have  an 
annual  effect  on  the  economy  of  Si 00 
million  or  more.  Specifically,  the 
estimated  costs  range  from  zero  to  $196 
million.  Accordingly,  this  rule  was 
submitted  to.  and  reviewed  by,  the 
Office  of  Management  and  Budget.  As 
directed  by  Section  6(a)(3)(C)  of 
Executive  Order  12866,  we  have 
prepared  a  Regulatory  Impact  Analysis 
that  assesses  the  costs,  benefits,  and 
alternatives  associated  with  this 
regulation.  The  Regulator*'  Impact 
Analysis  is  available  to  the  public  as 
part  of  the  rulemaking  record. 

We  have  evaluated  the  rule  and  find 
it  consistent  with  the  regulator^' 
philosophy  and  principles  set  forth  in 
Executive  Order  12866,  which  governs 
agency  rulemaking.  Although  the  rule 
will  impact  States  and  State  agencies,  it  . 
will  not  adversely  affect  them  in  a 
material  way.  The  rule  would  permit 
States  to  voluntarily  participate  in  an 
experiment  to  determine  the 
effectiveness  of  using  the  UC  program  to 
support  parents  taking  leave  from  their 
employment  to  be  with  their  newborns 
or  newly-adopted  children;  it  would  not 
impose  any  new  requirements  on  States. 

Paperwork  Reduction  Act 

We  have  determined  that  this  rule 
contains  no  information  collection 
requirements.  If  the  evaluation  of  this 
experiment  requires  information 
collections  covered  under  the 
Paperwork  Reduction  Act,  we  will  seek 
OMB  approval  at  that  time. 

Executive  Order  13132 

This  regulation  has  been  reviewed  in 
accordance  with  Executive  Order  13132 
regarding  federalism.  The  order  requires 
that  agencies,  to  the  extent  possible, 
refrain  from  limiting  State  policy 
options,  consult  with  States  prior  to 
taking  any  actions  which  would  restrict 
States'  policy  options,  and  take  such 
action  only  when  there  is  clear 
constitutional  authority  and  the 
presence  of  a  problem  of  national  scope. 
We  do  not  believe  that  Executive  Order 
13132  applies.  In  the  interest  of 
consultation,  however,  we  invited  major 
intergovernmental  associations  to  a 
meeting  at  which  we  briefed  the 
associations  on  the  proposed  rule. 

Executive  Order  12988 

This  rule  has  been  drafted  and 
reviewed  in  accordance  with  Executive 
Order  12988,  Civil  Justice  Reform,  and 
will  not  unduly  burden  the  Federal 
court  system.  The  rule  has  been  written 


to  minimize  litigation  and  provide  a 
clear  legal  standard  for  affected  conduct, 
and  has  been  reviewed  carefully  to 
eliminate  drafting  errors  and 
ambiguities. 

Unfunded  Mandates  Reform  Act  of  1995 

This  rule  has  been  reviewed  in 
accordance  with  the  Unfunded 
Mandates  Reform  Act  of  1995  (UMRA) 
(2  U.S.C.  1501  et  seq.].  We  have 
determined  that  this  rule  does  not 
include  any  Federal  mandate.  States 
have  full  discretion  to  decide  whether 
or  not  to  enact  BAA-UC. 

Regulator}'  Flexibility  Act 

This  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  rule 
affects  States  and  State  agencies,  which 
are  not  within  the  definition  of  "small 
entity  "  under  5  U.S.C.  601(6).  Moreover, 
States  have  complete  discretion  in 
deciding  whether  or  not  they  will  enact 
BAA-UC  under  this  regulation.  Under  5 
U.S.C.  605(b).  the  Secretary  has  certified 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  to  this 
effect.  Accordingly,  no  regulatory 
flexibility  analysis  is  required. 

Effect  on  Family  Life 

We  certify  that  this  rule  has  been 
assessed  in  accordance  with  section  654 
of  Public  Law  105-277,  112  Stat.  2681, 
for  its  effect  on  family  well-being.  We 
conclude  that  the  rule  will  not  adversely 
affect  the  well-being  of  the  nation's 
families.  Rather,  it  should  have  a 
positive  effect  on  family  well-being  by 
permitting  States  to  enable  more  parents 
to  take  leave  from  their  employnment  to 
be  with  their  newborns  or  newly- 
adopted  children. 

Congressional  Review  Act 

Consistent  with  the  Congressional 
Review  Act,  5  U.S.C.  801,  et  seq.,  we 
will  submit  to  Congress  and  the 
Comptroller  General  of  the  United 
States,  a  report  regarding  the  issuance  of 
this  Final  Rule  prior  to  the  effective  date 
set  forth  at  the  outset  of  this  document. 

OMB  has  determined  that  this  rule  is 
a  "major  rule"  as  defined  in  the 
Congressional  Review  Act.  The  rule  is 
likely  to  result  in  an  annual  effect  on  the 
economy  of  $100  million  or  more.  The 
cost  estimate  is  discussed  in  Section 
III.C,(2)(a)  of  the  '"Supplementary 
Information,"  above.  The  effective  date 
of  this  rule  has  been  adjusted  in 
accordance  with  the  requirements  of  the 
Congressional  Review  Act. 


Catalogue  of  Federal  Domestic 
Assistance  Number 

This  experiment  is  listed  in  the 
Catalogue  of  Federal  Domestic 
Assistance  at  No.  17.225. 
Unemployment  Insurance. 

List  of  Subjects  in  20  CFR  Part  604 

Unemployment  compensation. 
Signed  d1  Washington.  DC  on  June  7,  2000. 
Alexis  M.  Herman, 

Serrpton,  of  Labor 

Words  of  Issuance 

For  the  reasons  set  forth  in  this 
preamble  and  in  the  NPRM.  Chapter  V 
of  Title  20,  Code  of  Federal  Regulations, 
is  amended  by  adding  new  part  604  to 
read  as  follows: 

PART  604— REGULATIONS  FOR  BIRTH 
AND  ADOPTION  UNEMPLOYMENT 
COMPENSATION 

Subpart  A — General  Provisions 

Sec. 

604.1     What  is  the  purpose  of  this 

regulation? 
fH04.2     What  is  the  scope  of  this  regulation? 
604.3     What  definitions  appl\  to  this 

regulation? 

Subpart  B — Federal  Unemployment 
Compensation  Program  Requirements 

604.10     Beyond  the  interpretation  of  the  able 
and  available  requirements  for  Birth  and 
Adoption  unemplo\Tnent  compensation, 
does  this  regulation  change  the  Federal 
requirements  for  the  unemployment 
compensation  progrsim? 

Subpart  C — Coverage  and  Eligibility 

604.20  Who  is  covered  by  Birth  and, 
-Adoption  unemployment  compensation? 

604.21  When  does  eligibility  for  Birth  and 
Adoption  unemployment  compensation 
commence? 

Authority:  42  U.S.C.  503  (a)(2)  and  [5]  and 
1302(a);  26'u.S.C.  3304la)(l)  and  (4)  and 
3306(h};  Secretary  s  Order  No  4-75  (40  FR 
18515);  and  Secretarv's  Order  No.  14-75 
(Novemberl2.  1975). 

Subpart  A — General  Provisions 

§  604.1    What  is  the  purpose  of  this 
regulation? 

The  regulation  in  this  part  allows  the 
States  to  develop  and  experiment  with 
innovative  methods  for  paying 
unemployment  compensation  to  parents 
on  approved  leave  or  who  otherwise 
leave  employment  to  be  with  their 
newborns  or  newly-adopted  children. 
States'  experiences  with  Birth  and 
Adoption  unemployment  compensation 
will  enable  the  Department  of  Labor  to 
test  whether  its  interpretation  of  the 
Federal  'able  and  available" 
requirements  promotes  a  continued 
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connection  to  the  woritforce  in  parents 
who  receive  such  payments 

§  604.2    What  la  th«  acopa  of  this 
regulation? 

The  regulation  in  this  part  applies  tf) 
and  permits  all  State  unempioymeiit 
compensation  progranvs  to  provide 
benefits  to  parents  on  approved  leave  or 
who  otherwise  leave  employment  to  be 
with  their  newborns  or  newlv-adopted 
children  A  State's  participation  is 
voluntary. 

§604.3    What  dafinltiona  apply  to  thia 
regulation? 

The  following  definitions  apply  to  the 
regulation  in  this  part: 

(a)  Approved  It-avf  means  a  specific 
period  of  time,  agreed  to  by  both  the 
employee  and  employer  or  as  required 
by  law  or  employment  contract 
(including  collective  bargaining 
agreements),  during  which  an  employee 
is  temporarily  separated  from 
employment  and  after  which  the 
employee  will  return  to  work  for  that 
employer 

(d)  Birth  and  Adoption 
unemplovnifnt  compensation  means 
unemployment  compensation  paid  imly 
to  parents  on  approved  leave  or  who 
otherwise  leave  employment  to  be  with 
their  newborns  or  newly-adopted 
children 

(c)  Department  means  the  United 
States  Department  of  Labor 

(d)  Newborns  means  i:hildren  up  to 
one  year  old. 

(e)  iVewlvadopted  childn-n  means 
children,  age  IH  years  old  or  less,  who 
have  been  placed  withm  the  previous  12 
calendar  months  with  an  adoptive 
parent(s). 

(f)  Parents  means  mothers  and  fathers 
(biological,  legal,  or  who  have  custody 
of  a  child  pending  their  adoption  of  that 
child). 

(g)  Placement  means  the  time  a  parent 
becomes  responsible  for  a  child  pending 
adoption 

(h)  Statelsl  means  cme  of  the  States  of 
the  United  States  of  America,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  and  the 
United  States  Virgin  Islands 

Subpart  B — F*d«ral  Uncmploymanl 
Compsnsatlon  Program  Raqulramants 

1604.10    Bayond  the  Intmpratatlon  of  tha 
abl*  and  availabia  raqulrarrMot  for  Birth  and 
Adoptton  un«mploym*nt  companaation, 
doaa  this  ragulatton  cftanga  ttia  Fadarat 
raqulramanta  for  tfia  unamploymant 
compansatlon  program? 

No,  the  regulation  in  this  part  does 
not  change  the  Federal  unemployment 


compensation  requirements  Under  its 
authority  to  interpret  Federal 
unemployment  compensation  law,  the 
Department  interprets  the  Federal  able 
and  available  requirements  to  include 
experimental  Birth  and  Adoption 
unemployment  compensaticm  The 
regulation  in  this  part  applies  only  to 
parents  who  take  approved  leave  or 
otherwise  leave  employment  to  be  with 
their  newborns  or  newlv-adopted 
i:hildren 

Subpart  C — Covaraga  aixl  Eligibility 

f  604.20    Who  la  covarad  by  Birth  and 
Adoptton  unamploymant  companaation? 

If  a  State  chooses  to  provide  Birth  and 
.adoption  unemployment  compensation, 
all  individuals  covered  by  the  State's 
unemployment  compensation  law  must 
also  be  covered  for  Birth  and  Adoption 
unemployment  compensation.  Just  as 
with  current  unemployment 
compensation  programs,  individuals 
may  not  be  denied  experimental  Birth 
and  Adoption  unemployment 
compensation  based  on  facts  or  causes 
unrelated  to  the  individual's 
unemployment,  such  as  industry, 
employer  size  or  the  unemployment 
status  of  a  family  member.  The 
introduction  of  such  facts  or  causes 
would  bo  inconsistent  with  Federal 
unemployment  compensation  law. 

§  604.21     Whan  doaa  allgiblllty  for  Birth  and 
Adoption  unamploymant  companaation 
commanca? 

Parents  may  be  eligible  for  Birth  and 
.•Xdoption  unemployment  compensation 
during  the  one-year  period  commencing 
with  the  week  in  which  their  child  is 
born  or  placed  with  them  for  adoption 
Weeks  pr»H:eding  the  week  of  the  birth 
or  placement  and  weeks  following  the 
end  of  the  one-year  period  are  not 
compensable 

Note:  rhx  fnllowing  dpfjeniiix  will  not 
appudr  m  ihf  Ciide  of  Federal  Regulrttmns 

Appendix  to  the  Preamble — 
Unemployment  Insurance  Pro|^am 
Letter  No.  26-00 

U.S.  Department  of  Labor 

lim[>lnvmfnt  iind  Tmininn  Administmtion. 
Wti'ihinfftnn   DC  20210 

cla.s.sikic.mion  11 
<:()kkksk)M)en(:e  .symbol  tei'L 

D.M'K   Mh\   n.  2(M)0 

omECTTVC:  \  iieiTiplovmHnt  Insurance  Program 

I.fltHr  No   2»>-00 

TO:  .Ml  .Slate  LmplovniHiit  .Se(  urilv  .^genc■|es 

FROM:  (.rat:e  \   Kiibane.  .•\dminisIraIor, 

( )ffii  e  i>f  Workforce  .Set  uritv 


SUBJECT:  Mixifl  StHte  Legislation  and 
CornmentdfV  to  aid  .States  implementing 
Birth  and  .-Xdoption  I  ncmployment 
(."ompensation  I'nempiovnient  (Pompeii sijtinii 

iB.\.\-r(:i 

Kes(  issions:  None 
KxpirHtion  Dale:  Continuing. 

1  Purposr  To  provide  Model  .State 
I.i'gislrttion  .ind  Commentary  for  .Slates 
im[)lementing  B.^.^-l'C  The  Model  .State 
Legislation  is  offered  as  a  guide  for  .States 
that  need  to  amend  their  current  1 '("  laws,  it 
is  not  required   The  Commentary  provides 
information  on  the  Model  State  Legislation 
and  will  aid  States  in  making  poli;  y 

del  isions 

2  Rpffrrncps  20  Code  of  Federal 
Regulations  (CFR)  parts  604.  615,  and  62.S: 
set  lions  :i03(a)(l)  and  (8),  Social  Security  Act 
(.S.S,\);  Unemployment  Insurance  Program 
Letters  (llPLs)  No,  21-«0  and  No.  44-93: 
Family  and  .Medical  Leave  Act,  Pub.  Law 
10.3-3:  the  Manual  of  Employment  Security 
Lejiislation  (rev   iq.SO):  CIPL  No. 787 
transmitting  the  .Secretary  of  Lalxjr's  Decision 
of  September  25.1964,  In  the  Matter  of  the 
Hearing  to  thf  South  Dakota  Department  of 
Employment  Seruntv  Pursuant  to  Section 
.i:i04lol  of  the  Internal  Revenue  Code  of  1954. 
and  jenkms  v   Bowlmfi.  691  F  2d  1225  (7th 
Cir   1982). 

3  Background  The  Department  of  Labor 
(Department)  (  realed.  by  regulation,  an 
opportunity  for  Stale  agencies  that 
administer  the  I'C  program  to  pay.  as  part  of 
a  voluntary  experimental  effort,  CC  to 
parents  who  take  time  off  from  employment 
after  the  birth  or  placement  for  adoption  of 

d  I  hild.  (20  CFR  Part  604  1  This  regulation 
allows  .States  the  opportunity  to  develop 
innovative  ways  of  using  I'C  to  support 
parents  taking  appmved  leave  or  who 
otherwise  leave  their  employment  to  be  with 
their  newborns  or  newly-adopted  children 
.ind  will  permit  us  to  evaluate  the 
effei  tiveness  of  using  the  UC  program  for 
these  or  related  purposes. 

4  Model  State  Legislation  The  attached 
Model  State  Legislation  is  offered  as  an 
optional  aid  for  States  that  choose  to  enact 
BAA-CC;  The  Model  State  Legislation 
assumes  that  States  will  provide  BAA-IJC 
based  on  the  same  earnings  and  employment 
(.rileria  that  apply  to  other  individuals.  It  also 
assumes  that  .States  will  provide  BAA-L'C  for 
no  more  than  12  weeks,  that  BAA-UC 
payments  will  count  toward  the  maximum 
number  of  weeks  of  l!C.  and  that  employers 
will  not  be  charged  for  BAA-UC.  Further,  the 
Model  State  Legislation  provides  for  the 
deduf  lion  of  other  income  from  BAA-UC 
The  Model  State  Legislation  conforms  to  the 
regulations  at  20  CFR  Part  604;  however, 
.States  have  wide  latitude  in  creating  their 
B.\A-l '(;  provisions  within  the  parameters  of 
those  regulations. 
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5.  Commentan'.  A  Commentary  in 

(juestion-Hiui-answer  format  is  hIso  attached 
(.Mtai  hment  II)  as  iin  aid  for  States.  The 
Commentary  disc  usses  [)oli(  v  approaches 
taken  in  the  Model  State  Legislation  and  also 
disr  usses  other  matters. 

(i   Action.  We  suggest  that  States  consider 
developing  a  B.^.^-l'C  experiment  to  provide 
partial  wage  replacement  to  parents  on 
approved  leave  or  who  otherwise  leave 
employment  to  be  with  their  newborns  and 
newlv-adopted  children.  We  expect  that 
•States  will  take  into  consideration  the  inipai  t 
of  such  an  effort  on  their  unemployment 
funds  prior  to  enactment.  Appropriate  staff 
should  be  provided  with  this  UIPL. 

7   Inquiries  Please  direct  inquiries  to  the 
appropriate  Regional  Office. 
Attachments 

Attachment  I — Model  State  Legislation 
.Attachment  11 — Commentary 

Attachment  I — Model  State  Legislation 

Section ,  flirt/7  and  Adoption 

I  'nemployment  Compensation 

(a)  A  parent  on  a  leave  of  absence  from  his,' 
her  employer  or  who  left  employment  to  be 
with  his/her  child  during  the  first  year  of  life, 
or  during  the  first  year  following  placement 
of  a  child  age  18  or  less  with  the  individual 
for  adoption,  shall  not  be  denied 

c  ompensation  under  Section for 

voluntarily  leaving  employment. 

Section relating  to  availability  for  work. 

.Section relating  to  inability  to  work,  or 

Section for  failure  to  actively  seek  work. 

(b)  For  purposes  of  this  sec:tion.  the 
following  definitions  apply: 

(1)  Parent  means  a  mother  or  father 
(biological,  legal,  or  who  has  c;ustody  of  a 
c  hild  pending  her  or  his  adoption  of  that 
( hild);  and 

(21  Placement  means  the  time  a  parent 
becomes  responsible  for  a  child  pending 
adoption  in  accordance  with  (cite  Stale 
adoption  law] 

(c)  Section .  concerning  the  reduction 

of  the  amount  of  compensation  due  to  receipt 
of  disqualifying  income,  shall  apply  to 
payments  under  this  sec  lion.  In  addition,  the 
following  payments  shall  cause  a  reduction 
in  the  compensation  amount: 

(1)  Any  payment  from  the  employer 
resulting  from  a  birth  or  adoption  desi:ribed 
in  subsection  (a);  and 

(2)  Any  payment  resulting  from  a  birth  or 
adoption  described  in  subsection  (a)  from  a 
disability  insuranc:e  plan  contributed  to  by  an 
employer,  in  proportion  to  the  employer's 
contribution  to  suc:h  plan. 

(d)  Compensation  is  payable  to  an 
individual  under  this  section  for  a  maximum 
of  12  weeks  with  respect  to  any  birth  or 
plac:emenl  for  adoption. 

(e)  Eac:h  employer  shall  post  at  each  site 
operated  bv  the  emplo\er.  in  a  c  onspicuous 
plac  e.  accessible  to  all  employees, 
information  relating  to  the  availability  of 
Birth  and  Adoption  unemployment 

c  ompensation 

(f)  Any  compensation  paid  under  this 
section  shall  not  be  c  barged  to  the  account 
of  the  individual  employer. 

(g)  Two  years  following  the  effec:tive  dale 
of  this  legislation,  the  commissioner  shall 


issue  a  report  to  the  governor  and  the 

legislHlurc  evaluating  the  effectiveness  cjf 
Birth  and  Adoption  unemployment 
c  ompensation. 

(h)  This  section  shall  be  applied  consistent 
with  regulations  issued  by  the  U.S. 
Department  of  Labor. 

Attachment  II — Commentary 

General 

1.  Must  States  implement  Birth  and 
.Adoption  unemployment  compensation 
(BAA-UC)? 

No.  This  effort  is  voluntary  for  the  States 
However,  implementation  of  B.AA-UC  will 
require  some  legislation  on  the  part  of  e\er\ 
State  seeking  to  adopt  it.  The  Model  Stale 
Legislation  is  provided  for  the  con\enienc:e 
of  States  that  wish  to  implement  BA.A-L'C. 

2.  Does  the  B.A.A-UC  regulation  enable  a 
State  to  pay  UC  for  other  types  of  family  or 
medical  leave? 

No.  This  regulation  enables  Slates  to  pay 
UC,  on  an  experimental  basis,  to  parents  on 
approved  leave  or  who  otherwise  lea\e 
employment  to  be  with  their  newborns  or 
newlv-adopted  children.  The  experiment  will 
test  whether  proxiding  UC  to  individuals 
within  this  group  will  strengthen  their 
workforce  attachment  and  will  provide  data 
on  the  impact  of  BAA-UC  on  employees, 
employers,  and  States'  unemployment  funds 
Permitting  payment  of  L'C  for  other  tyjjes  of 
family  leave  or  care  would  be  inconsistent 
with  this  experimental  effort. 

3.  Must  all  employer-paid  leave  be 
exhausted  before  bAa-UC  is  available? 

No,  BAA-UC  is  designed  to  pro\ide  partial 
wage  replacement  to  parents  on  approved 
leave  or  who  otherwise  lea\e  emplovnient  to 
be  with  their  newborns  or  newly-aikiiMi'd 
children.  The  Model  State  Legislation 
assumes  that  any  wages  paid  for  the  period 
of  emplo\'er-provided  leave  will  be  deduc:ted. 
However.  States  need  not  deduct  these  wage,>~ 
from  BAA-UC. 

4.  Does  the  BAA-UC  regulation  impose 
any  solvenc\-  requirements  upon  the  States 
before  they  enact  BA.*-l'C? 

No.  The  Department  expects  that  a  State 
will  not  enac:t  c:hanges  without  assessing  the 
effect  on  the  solvency  of  its  unempios  ment 
fund.  A  State  in  a  weak  solvenc  \  position 
should  not  c  onduct  a  BAA-UC^  experiment 
without  creating  a  means  of  financ  ing  it 
Eac;h  State  has  the  responsibiliiv  to  assc^ss  ihc 
c:ost  to  the  Stale's  unemployment  fund 
whenever  c  overage,  benefit  expansions,  or 
tax  c:hanges  are  considered  withm  the  .Stale  s 
l!C  program.  We  will  pro\  ide  technical 
assistance  to  Stales  needing  assistance  in 
determining  their  sohenc  \  positions, 

Monetar\'  Qualifications  and  Ht-ni'lils 

5.  What  are  the  earnings  and  emjilouiiunl 
requirements  for  BA,A-UC' 

Stales  may  establish  their  own 
requirements.  The  Model  Slate  Legislation 
assumes  that  States  will  use  the  same 
earnings  and  eniplo\ment  criteria  that  appK 
to  all  cMher  indi\iduals, 

6.  What  is  the  weekly  benefit  amount  for 
individuals  eligible  for  BAA-UC;? 

Slates  may  establish  their  own  weekl\ 
benefit  amounts.  The  Model  State  Legislation 


assumes  that  individuals  eligible  for  B.A.A- 
UC  will  receive  the  same  weekK  fjenefit 
amount  as  other  individuals  eligible  for  UC. 

7.  How  does  the  rec:eipt  of  other  income 
effect  paxment  of  B.A.A-UC 

States  will  determine  whether  B.AA— UC 
will  fie  reduc  ed  b\  other  income.  1  'ndi^r  the 
Model  State  Legislation,  the  amount  ol  B.\.A- 
I'C  will  be  reduc:ed  in  the  same  manner  as 
any  other  payment  of  UC  as  provided  under 
State  law.  The  Model  State  Legislation  also 
provides  for  the  deduction  of  any  payment 
from  the  employer  as  a  result  of  the  birlh  or 
placement  for  adoption,  and  for  the 
deduction  of  an\  disabilitv  insurance 
payment  received  as  a  result  of  the  birth  or 
placement  for  adoption  in  proportion  to  the 
employers  contribution  to  the  disabilitv 
insurance  plan  This  provision,  which  is 
limited  to  payments  triggered  b\  the  same 
event  whic  h  triggers  B.AA-UC.  reflects  the 
view  that  the  unemp!o\ment  fund  should  not 
be  held  responsible  when  wage  replacement 
is  available  from  other  sources,  particularK 
when  botfi  pavments  are  financed  bv  the 
employer.  Stales  should  examine  their  laws 
tu  determine  if  all  types  of  appropriate 
inc  ome  are.  or  should  be.  deductible.  For 
example,  some  leave  pavments  whic  h  are  not 
norinalK  deductible  under  State  law  may 
(  over  ( osts  of  liirth  and  adoption  leave. 

H.  How  does  the  BA.A-UC  entitlement 
relate  to  1 '(;  payments  where  conventional 
able  and  available  requirements  apply? 

States  are  free  to  determine  this.  The 
Model  Legislation  assumes  that  BAA-UC 
counts  toward  the  maximum  numl)er  of 
weeks  (if  c:onvenIional  UC. 

Prrnni  iil  Eliiiibility 

<)  When  ma\  B.AA-U('  benefits  begin'' 

Under  20  CFK  604.21.  parents  may  receive 
BAA-UC  only  during  the  one-year  period 
c  ommencing  with  the  week  in  which  the 
I  hild  is  born  or  plac:ed  for  adoption.  For 
example,  an  individual  taking  leave  in  the 
.51st  week  following  birth  or  plac:ement  tor 
adoption,  would  be  eligible  for  B.A.A-UC'  only 
for  weeks  51  and  52,  Periods  preceding  the 
week  of  birth  or  placement  for  adoption  are 
not  compensable.  Slates  are  free  to  reduce  the 
one-vear  period. 

10.  How  nian\'  weeks  of  B.\.'\-i 'C  ma\ 
Mi.'ividuals  nuc^ive' 

StHte«-  are  free  tn  determine  this.  The 
.Model  State  Legislation  pro\  ides  a  maximum 
ciuratioii  oi  12  wec'ks  per  individual  with 
ipspec  I  Id  iiin  one  birth  or  adoption.  States 
ina\  also  nlate  ihe  duration  of  leave  to  the 
individuals  weekK  amount  of  UC.  For 
example,  for  eac  h  birth  or  ado|ilion.  an 
individual  mn\  rec  eive  an  amount  equal  to 
12  times  the  individual'-  weekK  t 'C  amount 

To  prevent  c  iinfusion  belwi'en  the  FML.\ 
and  BA.A-UC.  Stali-s  shcjuld  inform  potential 
BAA-UC  benefit  iaries  of  ihe  dissimilarities 
between  B.\.-\-UC'  and  leave  under  the  FML.A 
(for  example,  B.\,\-l '(.  does  not  guarantee 
job  relent  ion  )- 

n.  If  a  (  hild  IS  born  m.  the  middle  uf  the 
week  or  the  plai  ement  oci  ur>  m  tlie  middle 
of  Ihe  week,  is  B.AA-L'C  payable  (or  this 
^^eek' 
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I   mi.T  til.'  Mo,!,.!  M  |t,.  I  r^isl  |t..,n    |i,\  \ 
I  (    unulil  Ih'  p.n.iiiif  hir  l!i;s  «''i'iv     l^s!l!!lMl^; 

ill    l[>Jilll  -liilr  I'llijllil  i  If  \    i  MThli'i.  ri;-.     Mil   !l    l^ 
itif  .  J'mIih  t  ihi<*  I  111  .  UTit'  ;m  i  A  isn  ins     ii  »■  :M'-' 
Sliitt's  nia\  jirivilr  'h"  tiiii  u.'i'kis 

I    nllipt'llsatlMll    .Illll'Uhl     trl     'hi--     IM'ck.    'l| 

prurali'  !ti>'  VM'fk.l\  iiiimuiiI  fi  r"tu-i  !  '•<\\\ 
[i.-ihiils  !iillovviiii4  inil'i  .11  i;l.>|itiu;,  l(  l!i.. 
imniiFil  IS  jiiMi  lie, I  <\\,-  M,t(|.  iii.i\  ji.u  ij,,. 
ifiiMimiik;  b.il.iiic  !■  tnr  ttu'  Lisi  [i.iMi.ii  wi'i-k  it 

till'    null  V  Ulll.ll    IS    Sllli    I  .||     iiMV  .• 

IJ    Must  tlic  inliv!  tiiii  si'fAi'  .1  uiiliiik; 
pcnip.l  ' 

\m    Niilliiiik;  111  I  ■■ill  r  li  j.iv\   r>^iju;rfs  M.ih's 
I'  I  ii.iv  ■■  .1  rt  .111  lilt;  i\  ■■fk  till  .  .  iiu  ■•nil.  iii.ii  \   ( 
■  ir  H.\.\    I  (     ll'iurvri    iimI  Ii.i\iiii;  i  ■,\.iilin< 
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I  Sl.ilr  IS  n.,\  .'nhllr,!  n,   i  i-.-.|.T  il  slum-  hi 
ihi'  tiisf  u.'.'k  .il  l-.vl.'nilivl  H.'in-lils  it  ihi' 
^l.il''s  I.I v\   (Hi  u  nit's      11    in\    :  iiiii'  I  ir  uinli" 
iiiv      in  uinst.im  .'s     tii  ih.i  p.iunriil  nl  I   ( 
tm  it'.''  Iirsi  VM'fk  lit  iiin-in(i|i  i\  iiirnt 

1  t    Wh.'ii  IS   1     liiM  ,  nnsiii.'r.'il     plai  nl 
i.ii  .iiii'jilK.n  ■ 

I    inlrr  Jll  (   H<  l.llt    (II;!    pi.ii  .'in. 'lit  n<  ■  iirv 

.It  llir  lini''   I  p.ui'iil  II iiiMs  ii'spi  iiisihii'  !<.; 

.1  1  full!  pi'miiiii;  i.ii  ijil  n  ui    sLilr  I  (     iv;>'ih  n-s 
shnulil  i  ■iiisiill  th.'   111.  iplh>n  i.i.N  s    it  Ifii'i; 
Si. id's  II  I    Ifii'rnniii'  jh  i-i  isri ',   .v  h.'!! 
pill  ■■Mn'iit  .  n     nrs 

(  nh.r  Hi^ihih;,   /Ns'i--s 

\  i    \l.i\   li.ilti  p.ii.'u's  iv  iiAA    !   (    ■  1! 

sii    iiM\  lii.'v  (I'liti  ri'i  <-\\'-  .1    !i  :  Dinpi'iLsalUiii 
il  till'  s.imi'  lull.'  ■ 

V\\''     lIlsUiT   111   llipltl   .j.l.isll.  m.s   IS   'A'l'S 

M.it.'s  iinpli'iiii'iiliiiii  II  \.\    I   (    iinisi    lil.iu 

lliilh    [I. Wilts     ll   .  lltli'lW  I  M'  ■•'lijihll'     III    !■■!  ■■:■..• 

It  A.\    I  (  '    1  nil  iKTi'iili  V  ■  <r    I  iiisi'i  !iti\  •■U     \ 
St.ilf  iiiav  nut  priiliilMl  p.uiin'iil  nl  H.\.\    I  ( 
siniplv  b.'i  .iiisi'  lin'    iltn'i  p.iri'iii  is  Limhi; 
ii',i\"  !nr  till'  s.im.'  piupiisi'    A  Mili'  l.iu 
v\hn  i)    iiii-s  sM  IS  iin  misisl.'nl  witfi  Inli'i  il 
liu  h.'i  .111  SI-  tiif  I'iii^ibiiiti,     it  nil.'  p.  I  re  Ml  w  \[\ 
(»•   lcliTnim..i|  h.is.'il  .III  wh-lii.T  liic  h'Iihi 
pariinl  is  ri'(  .'iv  mn  1  ( ,    "sp.-i  itn  ,iil\    ni   i  r)»)4 
'  iiritiirmil\    ii'i  isinn  iiu  ■  iK  iiiw;  th.'  Si.ili.  .  it 
South  Ddkcil.t,  ilif  'si'i  rtM.irv    it  l.ati.ir  hcl.i 
th.it  Kfilcral  l.iw  prnliihils  Iti.'  intrnilm  tinu    it 
inv  niiKibilit\  t.'st  iinri.|,itfil  tu  the  t.n  t  m 
.  .lusti    it  th''  iii'liv  iilu.il  s  iiii.'!iiplii\  iin-nl 
(Sfi)  S(i(  r>'t<irv  lit  Libiii  s  I  )►•,  isimi  ■  il 
Sf'ptfinhtT  J'l     l'(t>4    h)  ;nr  \liittrr  ^tl  !hf 
Hfiinnn  !:■■  thf  Sui/tn  /)ijA.<>f.i  lU-fuirtiwfut     I 
Eiupli'\-mf!\t  Sc'  iin!\  I'lirsn.in:  ,'.  i  Sf.  ti"n 
I  lilli.!:  ,,f  ,">,'  /.■n'.-rn.;;'  Hr\i-nui-  i  o:!,-    •'  '.'  >l 
tr  insmittfil  b\  riu'inpi.  iviiutiit  insiir.ir.i  a 
Primr  nil  l.i'tttT  Nil    'H'    Dilnli.'rJ     l'«.4l 
rtif  ri-'i  i[)iHi!l  status  ,it  til.'    itti.'i  fiari'ii'  is 
uiirHLitfii  til  til."  t  II  t  .  ir     .Ills.'    it   111 
imiu  uluai  s  uiiiiiupi- IV  iiii'iil     Ihut    Imsti 
p.nt'nis  iTi.iv  r iv  H  \  \    it      vvh.lti.'i 

iir.i  urrtMitiv     ir     ■  ms.'i  uli  v  .>1  v     ^iinilarl', 
Sl.itfs  UMv  nni  hunt  us.'    it  H  \  \    1   (    ',<  'li" 

priiiiarv      p.ir.-ii' 
1  >    Must  H,\.\    I  I     ipp,'.  •:.  iii.liv  nil. .lis 
■  •mjili.Vf.i  ri\    111  ■•inpli  'VIS  siiiij..!  I  '  I  SI  1 1.. 
1    I  iau  ' 

■l  .'s     \s  ..npi  im.'.l  .;;  'tn-  in  ■•',  r  :iis  .iniw' 
Sl.it.-s  ma)  111. I  iiiitiiis..  .'iikjihiiilv  .  I  iii'liliniis 


n-i  i.'i.il.'i!  In  '.'i.i  !.i.  t  .,r  .  aiis..  nf  tj;,. 
II.  ii\nii,al  s  n'l.'inpl'i'.iii.'rl    .\ssuii!int;thii 
,.'r\  n  .IS   111' !.i\  it  '.'  I.ir  I   (      "si.itrs  nniv  mil 
till  .'\  imp,.'    iini!!  H  \A    1   (    1  ,is.-,i  ..n 
''inpii  i\  •■!  si/i' 

It.     M.i;    M. ill's    prni,  ,,i.'    H,\  \-l    (.III 

I  In  il  V  ni  u.ils  ;\  h.  I  ■  a  inTW  .sr  ir.i  v .' 

.'iiipii  i\  iii.'n!  Iiiiit  nil  .ippriK.'ii  ii'.ivi'i  III  111' 
w  ilh  'ii.'ir  iit'V%  til  iiiis    iriniWiN   aiii'|ilt'il 

'II  llir. 'II 
'i  I's   V\  hil.'  Sl.it.'s  If.'  In-f  •:.   ii't.Tinin.' 
ili.'i:  nu  11  ii'ijuir. Til. 'Ills   th.T.'  .ir>'  i  lanpcllmy 
i.'.isiais  tor  priivniiiiki  H.\.\-l  (.  n.  iiuiiv  iiiu.ils 
\\  111  I  I  ittiiTw  isi-  li'.n  •■  .'inpli  n  in.'iii    .-\  It  hi  nigh 
iii.iiu  ■•inpii  ■;  .Ts  !}\<i\  ^T.inl  a'.nr     ilhcrs  nia\ 
(lilt     rtii-  Dt'p.irtini'iit  ii.-lii'\.'s  i.'nii  .ill  p,iri-nts 
sill  Hi  III  In-  tri'ali'ii  nli'iitii  .li  1\   tnr  I   (I  purpiisfs 
wlii'ii  'h.-\  t.ikr  lim.'  ,iv\.i\  triini  .'iiiplnv  ni.-iit 
111  III'  u  I'ti  th.'ir  ni'u  III  .rn  i  ir  iii'i\  U   .iilnpli'i! 

hiiil    As  sii    il    llii'ir  .'liyiliililv  tnr  HAA-1  ( 

shliuli    llii'    111-    tl.lsfi!    nil    ulll'thlT   .111   .'IllplMMT 

i;!  lilts  III.'  I.', IV.'   lull  I'll  ih.'  pari'iit  s  ri'.isun 

II  II  u  iiiMiw;  111  t.ikr  111.-  li'.iv .' 

I    '      M.IV    I'iliJlhllltV    ll>'       I  lllilllllill.'li    nil 

v\  ii.'lln-r  till'  iiiiliv  nliial  ^,i\  >•  in  a  ii  >■  In  itu- 
IMll}iii  IV  .T  ' 

N  .'s     \li!iniik;h  till'  Mni.'l  Si, ill'  l.i'Kisi.itiiin 
i  i.'s  iini  [ifi  n  nil'  tor  sui  h  ,1     1  .iniitn  ai 
li.-i  .iiisr  il  III. IV   M'sul!  :ii  .i.'iiiais  .Iuh  In  till' 
I'-i  liiin  aiii V  lit  v\  hi'ii  til.'  iiiiiiv  iiiiial  n-ijufsti'ii 
li'.iv.'    St. ill's  mav  im[iiis.'  it     I  hi'  h.isis  nt  sin  h 
I  1  i-ipiin-mcnt  is  'imt  .'iiiplnviTs  shmiij  h.' 
.;i  V  .'11  suttii  i.'iil  I  lint'  In  ,11  I  niniTiDii.itc  tin' 
In. IV  11114  .ilisi.ni  I'  III  the  iinliv  niudi    If  sui  li   i 
prnvisinii  is  nil  iinii-ii,  ihi'  Dt'p.irtiiii'iit 
i.'i  iiii!in.'iiiis  lh.it  itic  nintn  f  hi'  ri'(jiiir»-ii  tn  In- 
^iv.'ii  in.  innri'  than   til  ilav'-  prinr  tn  tiirth  nr 
lii.ii  I'liii'iit    hut  iiiilv  v\hiT.'  pr.ii  tn  ahin 

18    Must  Siil.'s  itci  i.irf   111  nv  .Tp.iv  nii'iil  nl 
ii.'iii-tits  .1  ihi"  iinii V  i.lu.ii    ini's  nnt  ri'tiirii  In 
vM  I  r  k  ' 

\ii    .ilttiiiUi;h  .1  St. Ill-  iiiav  I  IiiH.si'  tn  lii'i  larr 

III  nV  .Tp.lV  men'    nt   hi- 11 1' tits    it   ttli'    1 II I  i  I  V  lli  11,1 1 

t.uis 'n  f'turii  tn  VM.rk    Unwi'viT    States  nidv 
mil  .I.'i, IV  p.iviui-iil  until  aft>'r  thf  iniiuiilu<il 
ri'tiinis  tn  v\-iirk    S.'i  tmn   10  l(all  1  I,  S.S.^, 
!.'i(iiiri's  th,.'  full  prtvni.'iil  nt  heiiffits  vvhi'ii 
111"    pr.'i  luiiiiikj  Slates  fViim   it'lavink! 
p  IV  merit  w  hil.'  .iv\aitini<  the  nuiivniuai  s 
ii'Mirii  In  v\  iirk    See  /rnkinv  V     Huu/ing   hMl 
H  :.'i  IJJ'.  Cth  (  ir    14Hil 

I't   Mav  an  imiividuai  tie  panl  H.\.-\-!  ( ! 
liiujer  the  heiierHhSlale  evtemied  bMiiffit 
prnnr.iin  or  auv  of  the  feiferallv  fuiuieii 
uii.'iiiplnv  'iienl  pro>irams  ' 

1'    i.-pemis    in  the  program    Heiiefils  under 
It'..'  1  (,  tnr  FeilHf.ll  KmjilnveHs  (rt'f-Ki  and 
'   t ,  tnr  K\  Serv  n  emeiiihers  (I  ("Xl  programs 
ir>'   t'v  i-e  I.Tai  l.ivv    reipur.'  1  in  fie  pani  nn 
the  same  I. Tins  ami  suhiei  t  to  the  sdnie 

nmlilnuis  as  >ta!e  benefits  iwith  e\(  eplmns 
II  It  relevant  ti.Tvl    rherefnre    UA A-I'C  v%tI1 
ti.'  pai  1  In  imiivniuals  under  these  prngraJtlS 
In  Mi.'  sain..  ..vl.'iit  IS  under  .State  iav> 

ii.ii  V  niu  lis  mav  nniv  rei  eiv  e  Disaster 
I   ii.'iii}iiiiv  ment  .\ssistani  e  ll)l  .M  v\hen  their 
in.'inpinv  ineiii  is  i  aused  fn   t  disaster  as 
pi'iv  I  t.'d  111  Jl)  CFK  i'.trt  6J5    Howevif,  if 
'li.'v  in.-et  their  State  s  Hirlh  and  .^doptlon 
'  '    pmv  Is s   ih.'ii  thev  will  satisf\  ih(» 

IV  iil.ibiiilv  r.'ipijreriieiil  at  *hJS  4(gl    .ind  so 
III. IV  I  I iiiiinue  to  ijudiify  for  UL'A.  For 


e\.ini[iiii,  an  individual  vvhn  is  iineniplov  t'd 
due  to  .1  inaior  disaster  mav  later  give  birth. 
If  this  indiv  idual  satisfies  the  BA.A-l'C 
reipuremi'iits  in  the  Stale  s  law.  she  mav 
ri'i  eive  1)1   A 

Kxteiided  Henetit  i  iainiants  mav  not 
rei  eiv  e  F^  1  r1  h  and  .-Xiloptinn  I  C  siiu  e  thev 
1  annul  me.-t  itie  svsteniatn   .inif  sustained 
work  seari  li  requirements  in  20  (IFK  fi  1  t  H(g) 

Inciiv  iduals  i  laiming  trade  re,ui|uslment 
.illov\anies  dash  f)enefitsl  under  the  Trade 
.■\ij|uslmenl  .Assistance  and  tfie  .North 
\:nern  ,in  Free  Trade  :\(  t  I  ransitional 
Adiustinent  .\ssisiani  e  programs  v\ill  lie 
meligitile  siiu  >•  SUI  h  indiv  iduals  are  reijuireii 
tn  either  be  m  tull-tiine  training  or  i  ondurt 
the  svstem.ilii   and  sustained  v\ork  seart  h 
[eipiired  for  the  Lxtemled  Benefit  program. 

h  inuru  /.tl;  (  nsts  i>l  HAA-!  '( - 

Jll    Mav    li.\.\~l   (    I  nsts  tie  spread  amnllg 
•  ■inpiovers  ' 

Vi's    St.iti's  ,ire  free  In  spread  the  i  i.sts — 
I  niiiiTionlv  I  ailed     nnni  harging" — ot  H.A.-X- 
I  (     We  lliink  that  spreading  B.\.\-l  (' c  lists 
iimniig  all  emjiloverv  is  the  most  etjuitable 
means  of  fiiiaiK  iiig  this  experiment, 
therefore,  the  Model  Stale  Legislation 
prov  ides  for  tfiis    Ihis  position  applies  to 
both  I  ontnbutorv  and  reimbursing 
.'m(iiiivers 

Ndiii  harging  i  ontrihutorv  emplovers  is 
I  nminon  m  most  Slates,  however,  some 
States  dn  nnt  iiiiiK  har^e  reimbursing 
.'inpiovers   States  interested  in  noni  harging 
reimiiursing  emplovers  for  B.A.A-fC  are 
referred  tn  1   IPI.s  Nn    Jl-80dndNo    44-M:t 
(tH  FK  SJ7'tO,  12742  (.-\pril  12.  l^'HH  f'lr 
general  information  about  nonrharging 
reimbursing  em  [diners 

21    Mav  B.A.-\-l'C.  !  lists  f)e  paid  from  a 
State  fund  other  than  the  Slate's 
unemplovrnent  fund,  for  example,  d  State's 
temporarv  disabilitv  insuranie  (TDI)  fund? 

Yes   Nothing  in  Federal  I '(^  law  governs 
the  treatment  of  monevs  in  these  funds 
bet  ause  thev  are  finani  ed  bv  a  separate  tax 
and  held  separatelv  from  the  State's 
uiuTnplovment  fund    For  example,  a  State 
v\ith  a  T[)l  program  mav  enatt  a  special 
disahilitv  insurant, e  tax  on  emplovers  ami 
deposit  the  prot  eeds  m  a  disabilitv  fund   If 
the  Slate  r:hooses  to  u.se  one  of  these  funds 
lor  f  redfe  sucJi  a  fundi  tn  pav  hirlh'and 
adoption  leave  benefits,  the  requirements  of 
the  Department's  B.■\,^-^(;  regulation  will 
not  applv 

,-\iyni;nnsfni(n  e  Lasts 

ZZ   Mav  States  use  ['('.  administrative 
grants  rei  eiveti  from  the  Federal  government 
to  pav  for  the  admini,stration  of  B.^A-LJC 

Provided  that  all  the  requirements  of  the 
B.A.A-l'C  regulation  are  met.  the  use  of  I'C 
administrative  grants  is  permissible, 
innluding  for  purposes  of  studying  and 
evaluating  BAA-l'C   Fiowever.  if  the 
regulation  s  rt»quirements  are  not  met,  the 
expenditures  of  grant  funds  are  not  for  the 
proper  and  effii  lent  administration  of  the 
State's  law  as  required  bv  sec:tion  ,103(a)|H). 
SSA 
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Reporting 

23  Will  States  need  to  amend  their  laws 
to  address  any  Federal  reporting 
requirements  concerning  BAA-UC? 

Although  this  is  a  matter  for  States  to 
determine,  the  Department  anticipates  that 
few,  if  any.  States  will  need  to  amend  their 
laws  since  most  State  laws  already  contain 
language  concerning  reporting.  Many  of  these 
laws  are  based  on  the  language  on  page  95 


of  The  Manual  of  Employment  Security 
Legislation,  as  revised  September  1950, 
which  requires  that  the  agency  "make  such 
reports,  in  such  form  and  containing  such 
information  as  the  Secretary  of  Labor  may 
from  time  to  time  require,  and  shall  comply 
with  such  provisions  as  the  Secretary  of 
Labor  may  from  time  to  time  find  necessary 
to  assure  the  correctness  and  verification  of 
such  reports." 
24.  What  are  the  reporting  requirements? 


The  Department  has  not  yet  finalized  a 
methodology  for  evaluating  BAA-UC  When 
that  methodologv'  is  completed.  State 
reporting  requirements  will  be  issued  in  a 
separate  information  collection  request  and. 
if  subject  to  the  Paperwork  Reduction  Act. 
published  for  public  comment  in  the  Federal 
Register 
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DEPARTMENT  OF  EDUCATION 
CFDA  No.  84.206R 

Office  of  Educational  Research  and 
Improvement;  Jacob  K.  Javtts  Gifted 
and  Talented  Education  Program — 
National  Research  and  Development 
Center;  Notice  Inviting  Applications  for 
One  New  Award  for  Rscal  Year  (FY) 
2000. 

Purpose  of  Program:  To  support  a 
national  research  and  development 
center  to  conduct  research  on  methods 
and  techniques  for  identifying  and 
teaching  gifted  and  talented  students 
and  for  using  gifted  and  talented 
programs  and  methods  to  serve  all 
students;  and  to  conduct  program 
evaluations,  surveys,  and  the  collection, 
analysis,  and  development  of 
information  on  gifted  and  talented 
education.  Emphasis  is  given  to  the 
identification  and  services  for  students 
not  traditionally  included  in  gifted  and 
talented  education,  (including 
individuals  of  limited-English 
proficiency,  economically 
disadvantaged  individuals,  and 
individuals  with  disabilities). 

For  fiscal  year  (FY)  2000  the 
competition  for  a  new  award  focuses  (m 
projects  designed  to  meet  the  priority 
we  describe  in  the  notice  of  final 
priority  published  elsewhere  in  this 
issue  of  the  Federal  Register 

Eligible  Applicants:  Institutions  of 
higher  education.  State  educational 
agencies,  or  a  combination  or 
consortium  of  these  entities. 

Applications  Available:  |une  16,  2000 

Deadline  for  Transmittal  of 
Applications:  Augu-st  1 ,  2000. 

Estimated  Available  Funds:  This 
center  will  be  awarded  as  a  cooperative 
agreement.  In  fiscal  year  2000,  S\.75 
million  is  available  for  the  first  year  of 
funding  for  a  national  research  and 
development  center  to  study  the 
education  of  gifted  and  talented 
students.  The  funding  levels  for  years  2 
through  5  are  estimated  at  $1.75  million 
for  each  fiscal  year.  Future  funding  will 
depend  upon  the  availability  of  funds 
and  needs  as  reflected  in  the  approved 
application. 

Maximum  Award:  We  will  reject  any 
application  that  proposes  a  budget 
exceeding  $1.75  million  for  a  single 
budget  period  of  12  months. 

Estimated  Number  of  Awards:  One. 

Note:  The  DepartmHnI  is  not  bound  by  any 
estimates  in  this  notice 

Project  Period:  60  months. 

Page  limit:  the  application  must 
include:  title  page  form,  abstract, 
research  narrative,  management  plan, 
biographical  sketches  for  principal 


investigators  and  other  key  personnel, 
budget  summary  form  with  budget 
narrative,  and  statement  of  equitable 
access  (GEPA  427).  The  abstract  is 
limited  to  one  page,  the  research 
narrative  is  limited  to  200  pages,  the 
management  plan  is  limited  to  10  pages, 
and  biographical  sketches  are  limited  to 
3  pages  each  for  the  principal 
investigator  and  other  key  personnel. 
Use  8V2  X  11  inch  paper  with  printing 
on  only  one  side.  Appendix  materials 
will  not  be  read  and  should  not  be 
submitted.  Pages  in  excess  of  these 
limitations  will  be  removed  unread.  We 
strongly  encourage  applicants  to  use 
double-spacing,  a  12-point  font,  and  1- 
inch  margins.  Reviewers  are  able  to 
conduct  the  highest  quality  review 
when  applications  are  concise  and  easy 
to  read,  with  pages  consecutively 
numbered. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
.J4  CFR  parts  74,  75,  77.  78,  80,  81.  82, 
84,  86  (Part  86  applies  only  to 
In.stitutions  of  Higher  Education),  97, 
98.  and  99;  and  fb)  34  CFR  part  700. 

Priority:  This  competition  focuses  on 
projects  designed  to  meet  the  priority  in 
the  notice  of  final  priority  for  this 
program,  published  elsewhere  in  this 
issue  of  the  Federal  Register. 

Under  34  CFR  75.105(c)(3)  we 
consider  only  applications  that  meet  the 
absolute  priority 

For  Applications  or  Information 
Contact:  Beverly  E.  Coleman,  U.S. 
Department  of  Education,  555  New 
Jersey  Avenue.  NW,  room  611  A, 
Washington,  DC  20208-5521. 
Telephone:  (202)  219-2280;  E-mail: 
beverly  coleman@ed.gov.  If  you  use  a 
telecommunications  device  for  the  deaf 
(TDD)  you  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  program  contact  person 
listed  under  For  Applications  or 
Information  Contact. 

Individuals  with  disabilities  may 
obtain  a  copy  of  the  application  package 
in  an  alternative  format  by  contacting 
that  person.  However,  the  Department  is 
not  able  to  reproduce  in  an  alternative 
format  the  standard  forms  included  in 
the  application  package 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 


Document  Format  (PDF)  on  the  Internet 
at  either  of  the  following  sites: 
http://ocfo.ed.gov/fedreg.htm 
http://www.e(rgov/news.html 
To  use  PDF  you  must  have  Adobe 
Acrobat  Reader  which  is  available  free 
at  either  of  the  previous  sites.  If  you 
have  questions  about  using  PDF,  call  the 
U.S.  Government  Printing  Office  (GPO), 
toll  free,  at  1-888-293-6498;  or  in  the 
Washington,  DC  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  P'oderal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo.gov/nara/ 
index.html 

Program  Authority:  20  U.S.C.  8034(c). 

Dated:  lune  8,  2000. 

C.  Kent  McGuire, 

Assistant  Secretary  for  Educational  Research 
and  Improvement. 
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DEPARTMENT  OF  EDUCATION 

Jacob  K.  Javlts  Gifted  and  Talented 
Education  Program:  National  Research 
and  Development  Center 

agency:  Office  of  Educational  Research 

and  Improvement,  Department  of 

Education. 

ACTION:  Notice  of  final  priority. 


SUMMARY:  The  Assistant  Secretary  for 
the  Office  of  Educational  Research  and 
Improvement  (OERI)  announces  a  final 
priority  under  the  Jacob  K.  Javits  Gifted 
and  Talented  Education  Program — 
National  Research  and  Development 
Center  (Center).  The  Assistant  Secretary 
wrill  use  this  priority  for  the  Center 
competition  in  fiscal  year  (FY)  2000. 
This  priority  focuses  on  research  to 
obtain  a  better  understanding  of  the 
reasons  for  the  under-representation  of 
students  from  some  minority  groups 
among  top  performing  students,  and  on 
analyzing  national  data  sets  to  better 
understand  the  educational  status  of 
and  opportunities  for  gifted  and 
talented,  high-achieving  or  high  ability 
students  in  the  United  States. 
EFFECTTVE  DATE:  This  priority  is  effective 
July  13.2000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Coleman,  U.S.  Department  of 
Education,  555  New  Jersey  Avenue, 
NW.,  room  611  A,  Washington,  DC 
20202-5521.  Telephone:  (202)  219- 
2280.  If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  Federal  Information  Relay  Service 
(FIRS)  at  1-800-877-8339. 
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Individuals  with  disabilities  may 
obtain  this  document  in  an  alternate 
format  [e.g.,  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed  in 
the  preceding  paragraph. 
SUPPLEMENTARY  INFORMATION:  OERI 
administers  the  Jacob  K.  Javits  Gifted 
and  Talented  Students  Education  Act  of 
1994  (Javits  Act),  which  is  authorized 
under  Part  B  of  Title  X  of  the 
Elementary  and  Secondar>'  Education 
Act  (ESEA)  (20  U.S.C  8031  et  seq.).  The 
purposes  of  the  Javits  Act  are  (1)  to 
support  a  coordinated  program  of 
research,  demonstration  projects, 
personnel  training,  and  similar  activities 
designed  to  build  a  nationwide 
capability  in  elementary  and  secondary- 
schools  to  meet  the  special  educational 
needs  of  gifted  and  talented  students;  (2) 
to  encourage  rich  and  challenging 
curricula  for  all  students  through  the 
appropriate  application  and  adaptation 
of  materials  and  instructional  methods 
used  with  gifted  and  talented  students; 
and  (3)  to  supplement  and  make  more 
effective  the  expenditure  of  State  and 
local  funds  devoted  to  gifted  and 
talented  students. 

The  Secretary  is  authorized,  under  the 
Javits  Act,  to  create  a  national  research 
center  to  carry  out:  (1)  Research  on 
methods  and  techniques  for  identifying 
and  teaching  gifted  and  talented 
students,  and  for  using  gifted  and 
talented  education  programs  and 
methods  to  serve  all  students;  and  (2) 
program  evaluations,  surveys,  and  the 
collection,  analysis,  and  development  of 
information  needed  to  accomplish  the 
purposes  of  the  Act. 

The  Javits  Act  gives  the  highest 
priority  to:  (1)  Identifying  and  serving 
gifted  and  talented  students  who  may 
not  be  identified  and  served  through 
traditional  assessment  methods 
(including  economically  disadvantaged, 
individuals  of  limited-English 
proficiency,  and  individuals  with 
disabilities);  and  (2)  programs  and 
projects  designed  to  develop  or  improve 
the  capability  of  schools  in  an  entire 
State  or  region  of  the  Nation  through  the 
cooperative  efforts  of  State  and  local 
educational  agencies,  institutions  of 
higher  education,  and  other  public  and 
private  agencies. 

There  continues  to  be  significant 
under-representation  of  some  minority 
groups  among  top-performing  students 
across  the  nation.  In  one  national 
sample,  only  ten  percent  of  top 
performing  students  are  African- 
American,  Latino,  or  Native  American, 
even  though  they  make  up  about  30 
percent  of  the  population.  More 
research  is  needed  to  better  understand 


the  reasons  for  these  gaps  in 
achievement  among  top-performing 
students,  and  on  methods  for 
overcoming  these  gaps. 

In  addition,  important  information  on 
gifted  and  talented  high-ability  and  high 
achieving  students  is  contained  in  a 
number  of  national  and  international 
studies.  These  include  the  National 
Education  Longitudinal  Study  (NELS), 
the  Early  Childhood  Longitudinal 
Study,  and  the  National  Assessment  of 
Educational  Progress  (NAEP),  and  the 
Third  International  Mathematics  and 
Science  Study  (TIMSS),  among  others. 
In  most  cases,  secondary  analyses  of 
these  studies  have  not  been  conducted 
to  examine  the  status  of  educational 
opportunities  for  gifted  and  talented, 
high-ability,  and  high-achieving 
students  in  the  United  States. 

The  Assistant  Secretary  for  the  Office 
of  Educational  Research  and 
Improvement  published  a  notice  of 
proposed  priority  for  this  program  in  the 
Federal  Register  on  March  27.  2000  (65 
FR  16290).  There  are  no  differences 
between  the  notice  of  proposed  priority 
and  this  notice  of  final  priority. 

Analysis  of  Comments  and  Changes 

In  response  to  the  Assistant 
Secretary's  invitation  in  the  notice  of 
proposed  priority,  four  parties 
submitted  comments  on  the  proposed 
priority.  An  analysis  of  the  comments 
and  of  the  changes  in  the  priority  since 
publication  of  the  notice  of  proposed 
priority  follows: 

Comment:  Three  commenters  said 
that  this  priority  was  too  narrow  and 
limited  and  did  not  address  the  major 
unmet  needs  now  facing  the  field  of 
educating  gifted  students.  They 
suggested  other  areas  such  as 
curriculum  development,  cognitive 
processes,  the  role  of  families  in  talent 
development,  personnel  preparation, 
program  evaluation,  gifted  students  with 
disabilities,  gifted  girls  and  women,  and 
early  recognition  and  cultivation  of 
talent. 

Discussion:  We  agree  that  there  are 
many  areas  in  gifted  and  talented 
education  that  would  benefit  from  more 
research  knowledge.  The  resoiuces 
available  under  this  program,  however, 
are  not  sufficient  to  address  all  those 
needs  adequately.  In  light  of  these 
circumstances,  we  have  concluded  that 
targeting  the  available  resources  on  a 
few  issues  that  are  high  priorities  for  the 
nation  is  the  best  way  to  create  a  body 
of  work  that  will  move  the  field 
forward.  A  central  mission  of  the  Javits 
Program  is  to  increase  the  participation 
of  under-represented  groups  in 
advanced  educational  opportunities. 


This  issue  is  of  the  highest  national 
interest. 

Changes:  None. 

Comment:  Three  commenters 
questioned  the  use  of  national  and 
international  databases  to  provide 
substantive  information  on  gifted  and 
talented  student  populations. 

Discussion:  We  agree  that  national 
data  collections  cannot  provide  all  of 
the  answers  concerning  the  educational 
needs  of  gifted  and  talented  students. 
However,  the  field  of  gifted  and  talented 
education  lacks  some  very  basic 
information  that  these  national  and 
international  studies  can  provide.  For 
example,  how  many  students  are  ser\ed 
in  gifted  and  talented  program 
nationwide?  What  is  the  ethnic  and 
racial  composition  of  the  students  in 
gifted  and  talented  programs?  What 
happens  to  children  who  start  school 
two  or  more  years  ahead  of  their  peers 
in  reading  or  mathematics?  What 
opportunities  optimize  their  educational 
achievement?  What  preschool 
experiences  and  parental  styles 
contribute  to  fully  developing  the 
talents  of  students?  Why  are  there 
achievement  differences  between  top 
performing  students  in  this  countr%'  and 
in  others? 

The  authorizing  statute  for  the  Javits 
program  states  that  the  Center  carries 
out  research  and  evaluation  activities 
funded  by  this  program.  Therefore,  we 
believe  that  some  portion  of  the  work 
done  by  the  Center  should  be  directed 
to  analyzing  existing  national  studies  so 
that  we  have  better  information  on  the 
educational  needs  of  gifted  and  talented 
students. 

Changes:  None. 

Comment:  One  commenter  said  that  a 
priority  is  to  put  into  practice 
knowledge  of  exemplar}-  practices, 
through  a  technical  assistance  center. 

Discussion:  We  agree  that  it  is 
important  to  translate  knowledge  of 
exemplary  strategies  into  practice  and  to 
provide  technical  assistance  in  this  area. 
As  such,  we  are  considering  pursuing 
this  goal  in  the  future  with  funds  from 
another  part  of  that  Javits  Program.  We 
believe  that  the  funds  available  for  the 
research  center  are  limited  and  should 
remain  focused  on  basic  and  applied 
research  and  evaluation  in  gifted  and 
talented  education. 

Changes:  None. 

Comment:  One  rommenter  wTote  in 
full  support  of  the  priority.  The 
commenter  reiterated  the  importance  of 
focusing  the  research  agenda  on  the 
educational  needs  of  the  growing 
number  of  underrepresented  low- 
income  and  minority  students  with 
great  potential. 

Changes:  None. 
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Note;  This  notice  does  not  solicit 
dpplications   A  nntii.e  inviting  applicHtions 
ntuler  this  competition  is  [)ubHshe(i 
elsewhere  in  this  issue  of  the  Federal 
Register 

Priority 

Under  34  CFR  75.105(c)(3)  the 
Secretary  gives  an  absolute  preference  to 
application.s  that  meet  the  following 
priority.  The  Secretary  will  fund  under 
this  competition  only  one  application 
that  meets  this  absolute  priority 

Priority — Resf^arrh  on  (iifted  and 
Talented  Students 

The  Secretary  will  only  fund  a  Center 
application  that  proposes  to  carry  out 
the  following  activities — 

(a)  Conducts  a  coherent  and  sustained 
program  of  research  that: 

(1)  Investigates  the  causes  for 
disparities  in  achievement  at  the  highest 
levels  of  performance  among  various 
racial  and  ethnic  groups; 

(2)  Studies  models  tor  increasing  tht? 
proportion  of  underropresented  students 
performing  at  the  highest  levels,  and 

(3)  Cienerates  findings  and 
applications  that  build  the  capacity  of 
teachers  and  schools  to  improve  the 
performance  of  under  represented 
students 

(b)  Informs  the  research  carried  out 
under  paragraph  (a)  by  conducting 
analyses  of  trxisting  national  and 
international  cfatabases  to  determine 
what  is  known  about  the  opportunities 
available  to.  and  ediu  ationai  outcomes 


of  gifted  and  talented,  high  achieving  or 
high  ability  students  from  these  studies. 
Special  attention  would  be  given  to 
studies  that  provide  analvses  that: 

(1)  Lead  to  a  better  uncferstanding  of 
what  contributes  to  the  educational 
achievement  of  these  students, 
disaggregated  by  socio-economic  status 
and  race; 

(2)  Frame  questions  not  yet  being 
asked  that  will  guide  future  discussion 
and  inquiry'; 

(3)  P*ropose  new  approaches  to 
enduring  problems;  and 

(4)  Influence  discussion  of  subsequent 
research,  practice,  and  policy  activities. 

(c)  Reserves  five  percent  of  each 
budget  periods  funds  to  support 
activities  that  fall  within  the  Center's 
priority  area,  are  designed  and  mutually 
agreed  to  by  the  (Center  and  OERl,  and 
enhance  OERJ's  ability  to  carry'  out  its 
mission.  These  activities  may  include 
developing  research  agenda,  conducting 
research  projects  collaborating  with 
other  federally-supported  entities,  and 
engaging  in  research  agenda  setting  and 
dissemination  activities 

(d)  Prepares,  at  the  end  of  the  award 
period,  a  report  that  synthesizes  the 
findings  and  advances  in  knowledge 
that  resulted  from  the  Center's  program 
of  work  and  that  describes  the  potential 
impact  on  the  improvement  of 
Ainenc;an  education,  including  any 
observable  impact  to  date 

Applicable  Program  Regulations:  34 
CFR  Part  700 


Program  Authority:  20  U.S.C.  8034(c) 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  either  of  the  following  sites: 

http://ocfo.ed.gov/fedreg.htm 
http://www.ed.gov/news.html 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  either  of  the  previous  sites.  If  you 
have  questions  about  using  PDF,  call  the 
U.S.  Government  Printing  Office  (GPO), 
toll  free,  at  1-888-294-6498;  or  in  the 
Washington,  DC,  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  ciocument 
is  the  doc  ument  published  in  tha  Federal 
Register  Free  Internet  ace  ess  to  the  offu  iai 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
.•\ccess,it:  http  ' 'www. access. gpo.gov 'nara/ 
mdex.html 

(Catalog  of  Federal  Domestic  Assistance 
Number  84  206R  lacob  K  lavits  National 
Kesearc  h  and  Development  Center  for  Gifted 
and  Talented  Educ:ation  Program) 

Dated    June  8.  2000 
C.  Kent  McGuire, 

Assistant  Secn'tarv  for  Educational  Resfarth 
and  Improvfmvnt 
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Part  rv 

Office  of  Personnel 
Management 

5  CFR  Part  630 

Sick  Leave  for  Family  Care  Purposes; 

Final  Rule 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  630 
RIN  3206-AI76 

SIcK  Leave  for  Family  Care  Purposes 

AGENCY:  Office  of  Personnel 

Management. 

ACTION:  Final  rule. 


SUMMARY:  The  Office  of  Personnel 
Management  is  issuing  final  regulations 
to  expand  the  use  of  sick  leave  for 
family  care  purposes.  Under  the  final 
regulations,  an  employee  may  use  a  total 
of  up  to  12  weeks  of  ac:crued  sick  leave 
each  year  to  care  for  a  family  member 
with  a  serious  health  condition.  This 
benefit  broadens  the  options  available 
for  employees  to  meet  their  family 
responsibilities 

EFFECTIVE  DATE:  June  20.  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  Herzberg,  (202)  606-2858.  FAX 
(202)  606-0824.  or  email  to 
paylcav&eiopin  f^ov 

SUPPLEMENTARY  INFORMATION:  On  May 

24,  1499.  President  Clinton  issued  a 
memorandum  directing  the  Office  of 
Personnel  Management  (OPM)  to 
expand  the  use  of  paid  sick  leave  for 
family  care  purposes.  On  February  9. 
2000.  OPM  issued  proposed  regulations 
consistent  with  the  President's  goal  of 
eliminating  "a  significant  barrier  to 
caring  for  a  family  member  with  a 
serious  health  condition.  "  The 
regulations  proposed  to  permit  full-time 
employees  to  use  a  total  of  up  to  12 
administrative  workweeks  of  accrued 
sick  leave  each  leave  year  to  care  for  a 
family  member  with  a  serious  health 
condition.  The  definition  of  "family 
member  "  includes  the  following 
relatives  of  the  employee:  (a)  Spouse 
and  parents  thereof;  (b)  children, 
including  adopted  children,  and 
spouses  thereof;  (c)  parents;  (d)  brothers 
and  sisters,  and  spouses  thereof;  and  (e) 
any  individual  related  by  blood  or 
affinity  whose  close  association  with  the 
employee  is  the  equivalent  of  a  family 
relationship    "Serious  health  ccmdition  " 
has  the  same  meaning  as  found  in 
OPM?s  regulations  at  .S  CFR  630  1202 
for  administering  the  Family  and 
Medical  Leave  Act  of  199,3  (FMI^) 

The  45-day  comment  period  ended  on 
March  27.  2000  OPM  received  151 
comments,  134  from  individuals.  14 
from  agencies,  2  from  employee 
associations,  and  1  from  a  labor 
organization.  The  comments  were 
overwhelmingly  positive  The  labor 
organization  stated  that  these  changes 
were  long  awaited  and  quite  welcome 


Many  of  the  coramenters  who  supported 
the  adoption  of  the  new  regulations 
mentioned  a  previous  experience 
dealing  with  a  family  member  with  a 
long-term  or  terminal  illness  and 
expressed  gratitude  that  other 
employees  would  now  have  an 
opportunity  to  use  their  accrued  sick 
leave  in  similar  situations.  Others 
mentioned  current  family  medical 
situations  that  have  caused  them  to 
exhaust  their  annual  leave  and  the 
currently  available  13  days  of  sick  leave 
for  family  care.  One  commenter  stated 
that  if  the  employee  were  the  one  who 
was  sick  or  injured,  using  up  to  12 
weeks  of  sick  leave  would  be  a  non- 
issue  and  that  the  use  of  sick  leave 
should  remain  a  non-issue  when  an 
employees  family  member  requires  the 
employee's  care  for  an  extended  period. 

One  commenter  stated  that  the 
proposed  change  would  reassure 
employees  that  efforts  to  conserve  sick 
leave  are  beneficial.  Another  individual 
noted  that  employees  with  sufficient 
amounts  of  sick  leave  to  make  use  of  the 
new  prf)gram  obviously  have  not  been 
abusing  their  sick  leave  and  are 
dedicated  employees.  One  commenter 
pointed  out  that  since  family  health 
t;rises  occur  only  a  few  times  in  our 
lives,  this  time  off  would  not  adversely 
affect  an  agency's  long-term  goals.  An 
employee  association  commented  that 
employees  and  family  members 
stationed  overseas  often  must  be 
evacuated  for  medical  conditions  and 
that  the  new  regulations  would  allow  an 
employee  to  accompany  a  family 
member  for  what  may  turn  out  to  be  a 
protracted  course  of  treatment 

Nine  commenters  opposed  the 
concept  of  allowing  Federal  employees 
to  use  additional  sick  leave  for  family 
care  purposes.  Two  agencies  expressed 
concern  that  the  regulations  as  proposed 
would  give  employees  more  flexibility 
in  the  use  of  sick  leave  than  a  literal 
reading  of  the  President's  memorandum 
of  May  24.  1999.  would  indicate. 

The  President  intended  to  make  the 
expanded  use  of  sick  leave  available  to 
employees  to  use  to  care  for  all  family 
members  with  a  serious  health 
condition.  Limiting  this  benefit  to  caring 
for  a  spouse,  son  or  daughter,  or  parent 
with  a  serious  health  condition  would 
impose  a  significant  hardship  on 
employees  who  need  to  care  for 
additional,  but  equally  important,  loved 
ones  in  their  time  of  need.  For  example, 
the  expanded  use  of  sick  leave  would 
permit  an  employee  to  care  for  a 
grandchild  who  is  suffering  from 
leukemia  or  to  care  for  an  adult  child 
re<;eiving  kidney  dialysis  or  in  the  final 
stages  of  a  terminal  disease. 


Seven  agencies  were  concerned  that 
the  proposed  regulations  would  permit 
an  employee  to  use  12  weeks  of  sick 
leave  each  year  to  care  for  a  family 
member  with  a  serious  health  condition 
and  then  use  an  additional  12  weeks  of 
leave  without  pay  under  the  FMLA  to 
care  for  a  spouse,  son  or  daughter,  or 
parent  with  a  serious  health  condition. 
The  agencies  stated  that  24  weeks  of 
leave  would  be  a  tremendous  hardship 
on  a  manager's  ability  to  manage  the 
work  of  the  organization.  One  agency 
expressed  the  belief  that  the  current  sick 
leave  provisions  and  FMLA 
entitlements  provide  sufficient 
flexibility  to  employees.  Another  agency 
concluded  that  while  being  able  to  meet 
the  mission  of  the  agency  while 
balancing  work  and  family  needs  of 
employees  is  of  utmost  importance, 
managers  have  expressed  concern  that 
this  expanded  entitlement  to  time  off 
may  diminish  an  organization's  ability 
to  efficiently  and  effectively  accomplish 
the  mission  of  the  agency. 

OPM  believes  only  a  small  number  of 
employees  would  have  a  need  and/or  be 
able  to  use  significant  amounts  of  paid 
and  unpaid  leave  to  care  for  a  family 
member  with  a  serious  health  condition 
Based  on  our  experience  with  the 
current  sick  leave  program,  we  believe 
less  than  0.5  percent  of  the  Federal 
workforce  with  5  or  more  years  of 
Federal  service  would  actually  use  the 
maximum  12  weeks  of  sick  leave. 
Federal  employees  accrue  13  days  of 
sick  leave  each  year.  Although  it  is 
possible  for  an  employee  not  to  use  any 
sick  leave  for  5  years  so  that  he  or  she 
would  accumulate  65  days  (more  than 
12  weeks)  of  sick  leave  to  use  for  family 
care  purposes,  this  is  highly  unlikely.  It 
is  possible  that  an  employee  could  be 
entitled  to  a  maximum  of  12  weeks  of 
sick  leave  for  family  care  and  12  weeks 
of  unpaid  leave  under  the  FMLA  to  care 
for  a  spouse,  son  or  daughter,  or  parent 
with  a  serious  health  condition. 
However,  we  believe  it  is  highly 
unlikely  that  many  employees  would 
take  more  than  12  weeks  off  for  family 
care  purposes.  In  OPM's  June  1997 
"Report  to  Congress  on  the  Family 
Friendly  Leave  Act,  "  we  found  that  less 
than  one-half  of  one  percent  of  the 
Federal  workforce  used  even  the  full  1 3 
days  of  sick  leave  that  was  available  for 
family  care  purposes  at  that  time.  In 
addition,  the  purpose  for  which  the  sick 
leave  may  be  used — i.e.,  a  serious  health 
condition — will  limit  the  circumstances 
in  which  employees  can  use  sick  leave 
under  the  new  policy.  We  believe  this 
expanded  entitlement  will  provide  the 
greatest  benefit  to  employees  who 
would  otherwise  be  forced  to  use  leave 
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without  pay  under  the  FMLA  to  care  for 
their  family  members.  The  expanded 
use  of  sick  leave  will  permit  these  and 
other  employees  facing  similar 
situations  to  maintain  an  income  for 
part  or  all  of  the  time  they  must  be 
absent  from  work. 

In  addition,  the  expanded  use  of  sick 
leave  for  feunily  care  purposes  will 
provide  many  benefits.  Agencies  will 
retain  valuable  employees  and  benefit 
from  reduced  costs  (including  training 
costs)  to  replace  employees  forced  to 
separate  from  Federal  service  because  of 
family  responsibilities.  Employees  vdll 
have  greater  incentive  to  conserve  their 
sick  leave,  which  will  be  available  for 
future  personal  and  family  medical 
needs.  There  will  be  less  need  for 
employees  to  obtain  donated  leave 
through  the  voluntary  leave  trsmsfer  and 
leave  bank  programs,  since  a  potential 
leave  recipient  faced  with  a  family 
medical  emergency  will  be  required  to 
use  up  to  12  weeks  of  his  or  her  own 
sick  leave  before  receiving  any  donated 
annual  leave  from  other  Federal 
employees. 

Entitlement  to  Sick  Leave 

Two  commenters  questioned  whether 
the  granting  of  sick  leave  to  care  for  a 
family  member  with  a  serious  health 
condition  would  be  done  at  the 
discretion  of  the  agency.  An  employee 
is  entitled  to  sick  leave  for  family  care, 
just  as  he  or  she  is  entitled  to  sick  leave 
for  his  or  her  own  incapacitation.  If  the 
employee  complies  with  the  agency's 
notification  and  medical  evidence/ 
certification  requirements,  the  agency 
must  grant  sick  leave. 

The  labor  organization  requested 
clarification  of  an  employee's  appeal 
rights  if  his  or  her  request  for  sick  leave 
is  denied.  If  an  employee  believes  he  or 
she  has  been  unjustly  denied  the  use  of 
sick  leave  for  faioily  care  piuposes,  he 
or  she  may  file  a  grievance  under 
applicable  agency  administrative 
procedures  or  negotiated  grievance 
procedures.  Agency  personnel  offices 
can  provide  information  to  employees 
concerning  the  administration  of  the 
grievance  procedures.  In  addition,  OPM 
has  authority  to  settle  claims  involving 
Federal  employees'  compensation  and 
leave.  OPM's  regulations  at  5  CFR  part 
178  provide  procedures  for  filing 
written  claims.  However,  5  CFR 
178.101(b)  states  that  OPM's  authority 
does  not  apply  to  claims  concerning 
matters  that  are  subject  to  negotiated 
grievance  procedures  under  collective 
bargaining  agreements. 

Chie  commenter  was  concerned  that 
part-time  employees  might  not  be 
included  in  this  new  initiative. 
However,  the  regulations  make  clear 


that  both  part-time  employees  and 
employees  on  uncommon  tours  of  duty 
are  entitled  to  pro-rated  amounts  of  sick 
leave  for  family  care  purposes  based  on 
the  nvunber  of  hours  in  their  regularly 
scheduled  workweek.  A  Federal 
firefighter  questioned  whether  leave 
accrual  and  use  was  truly  proportional 
for  employees  on  uncommon  tours. 
Employees  on  unconunon  tours  earn 
and  use  leave  in  direct  proportion  to  the 
leave-earning  rate  of  a  full-time 
employee  who  accrues  and  uses  leave 
on  the  basis  of  an  80-hour  biweekly  tour 
of  duty.  An  agency  must  charge  one 
hour  (or  appropriate  fraction  thereof)  of 
leave  for  each  hour  (or  appropriate 
fraction  thereof)  of  absence  from  the 
uncommon  tour  of  duty. 

Another  individual  questioned 
whether  an  employee  is  entitled  to  sick 
leave  when  "caring"  for  a  family 
member  who  is  hospitalized.  OPM  has 
cdways  maintained  that  care  of  a  family 
member  includes  psychological  comfort 
as  well  as  physical  care,  including  being 
with  the  family  member  during  a 
hospital  stay  or  while  being  examined 
in  a  doctor's  office.  In  response  to  this 
comment  and  fi^uent  questions  we 
have  received  on  this  subject,  we  are 
revising  §  630.401  of  the  final 
regulations  to  make  clear  that  an 
employee  may  use  sick  leave  to  attend 
to  a  family  member  who  is  receiving 
medical,  dental,  or  optical  examination 
or  treatment.  In  addition,  we  have 
added  a  new  paragraph  (c)  to  §  630.403 
to  permit  agencies  to  require  a  statement 
from  an  employee  concerning  a  family 
member's  need  for  psychological 
comfort  and/or  physical  care.  The 
statement  from  the  health  care  provider 
must  certify  that  (1)  the  fomily  member 
requires  psychological  comfort  and/or 
physical  care,  (2)  the  family  member 
would  benefit  from  the  employee's  care 
or  presence,  and  (3)  the  employee  is 
needed  to  care  for  the  fanaly  member 
for  a  specified  period  of  time. 

Three  commenters  felt  that  12  weeks 
was  too  long  a  time  for  employees  to  be 
away  itom  their  jobs.  In  contrast,  one 
commenter  felt  that  12  weeks  was  not 
enough  time  and  that  an  employee 
should  be  entitled  to  use  all  of  his  or  her 
sick  leave  for  family  care  purposes.  We 
do  not  believe  allowing  employees  to 
use  more  than  1 3  days  of  their  own  sick 
leave  each  year  for  family  care  purposes 
will  greatly  increase  absenteeism.  Many 
employees  who  must  care  for  family 
members  currently  do  so  by  using  leave 
without  pay  under  the  FMLA.  The  final 
regulations  will  allow  these  employees 
to  maintain  an  income  and  better 
balance  their  work  and  family 
responsibilities.  We  also  believe  the 
entitlement  to  use  12  weeks  of  sick 


leave  to  care  for  a  family  member  with 
a  serious  health  condition  will  meet  the 
needs  of  most  employees. 

Definition  of  "Family  Member" 

Several  commenters  were  pleased  that 
the  regulations  use  the  same  definition 
of  "family  member"  that  is  used  in  the 
current  regulations  on  sick  leave  for 
family  care  purposes.  However,  some 
individuals  requested  that  OPM  be  more 
specific  as  to  who  is  covered  by  the 
phrase  "any  individual  related  by  blood 
or  affinity  whose  close  association  with 
the  employee  is  the  equivalent  of  a 
family  relationship."  "Three  commenters 
specifically  questioned  whether 
grandparents  are  covered  by  the 
definition,  and  another  requested  that 
stepchildren  also  be  included.  The 
intent  of  the  regulation  is  to  be  family- 
friendly  and  to  provide  a  benefit  that 
goes  beyond  the  traditional  nuclear 
family.  We  beheve  a  grandparent  or  a 
stepchild  clearly  is  covered  by  the 
definition  of  "family  member."  An 
agency  is  responsible  for  interpreting 
the  definition  to  ensure  that  all 
employees  are  treated  fairly  and 
consistently. 

Definition  of  "Serious  Health 
Condition" 

Most  individuals  and  agencies 
supported  the  use  of  the  definition  of 
"serious  health  condition"  that  is  found 
in  the  FMLA  regulations  at  §  630.1202. 
However,  one  agency  expressed  the 
belief  that  the  term  "catastrophic 
illness"  implies  a  level  of  devastation  to 
health  and  finances  that  would  warrant 
the  provisions  included  in  the  proposed 
regulations,  while  the  term  "serious 
health  condition"  does  not.  One 
commenter  expressed  appreciation  for 
the  regulations  and  hoped  they  would 
assist  parents  of  "special  needs" 
children  in  meeting  their 
responsibilities.  If  the  child's  condition 
qualifies  as  a  "serious  health  condition" 
under  the  definition  at  §  630.1202,  a 
parent  would  be  entitled  to  use  sick 
leave  on  an  intermittent  basis  to  care  for 
the  child  when  other  services  are  not 
available.  However,  this  new 
entitlement  does  not  permit  an 
employee  to  use  sick  leave  for  routine 
childcare  or  to  care  for  children  with 
minor  childhood  ailments.  The 
definition  of  "serious  health  condition" 
at  §  630.1202  includes  a  list  of  what  is 
not  considered  a  serious  health 
condition.  An  agency  may  require 
certification  from  a  healthcare  provider 
that  the  child  has  a  qualifying  medical 
condition  before  granting  sick  leave. 

An  individual  urged  OPM  to  include 
severe  mental  illness,  including 
schizophrenia,  bi-polar  disorder  (manic 
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depression),  and  other  traumatic  mental 
conditions  requiring  hospitalization  or 
constant  care  as  a  "serious  health 
condition."  The  definition  of  "serious 
health  condition"  at  <»  630.1202  includes 
a  "mental  condition"  that  requires 
inpatient  care  or  continuinj^  treatment 
by  a  health  care  provider  All  of  the 
conditions  enumerated  by  the 
commentor  are  covered  by  this 
definition. 

Several  commenters  questioned 
whether  childbirth  and  its  recuperation 
would  qualify  as  a  ".serious  health 
condition"  under  «» 630.1202  Some 
commenters  interpreted  the  reference  to 
pregnancy  and  childbirth  in 
^630.401(3)(i)  to  mean  that  the  amount 
of  sick  leave  that  can  be  used  to  care  f(jr 
a  family  member  during  and  after 
childbirth  is  limited  to  13  days.  An 
individual  requested  that  we  consider 
deleting  the  reference  to  childbirth  at 
«>630  401(3)(il  and  sptunficallv  include 
childbirth  and  recoverv  in  the  definition 
of  "serious  health  condition"  in 
§630  1202.  We  agree  that  such  a  change 
would  make  clear  that  childbirth  and 
recovery  are  considered  serious  health 
conditicms.  since  thev  generally  result 
in  a  ptiriod  of  incapacitation  that 
exceeds  13  days  Therefore,  we  have 
removed  the  specific  referent  e  to 
pregnancy  and  childbirth  from 
§630.401(a)(3)(i).  The  final  regulations 
provide  that  an  agency  must  grant  sick 
leave  to  an  employe*?  who  provides  care 
for  a  family  member  who  is 
incapacitated  by  a  medic  al  f)r  mental 
condition  or  who  receives  medical, 
dental,  or  optical  examination  or 
treatment.  In  addition,  wt>  have 
amended  the  definition  of  "serious 
health  condition"  in  t}630.1202(l)(iil(B) 
of  the  FMLA  regulations  to  include 
childbirth  as  a  serious  health  condition 

Ckimmenters  questiontul  how  much 
sick  leave  a  new  mother  would  be  able 
to  use  and  whether  family  members 
such  as  her  husband  or  parent  would  be 
entitled  to  use  sick  leave  to  care  for  her 
A  new  mother  will  continue  to  be 
entitled  to  use  sick  leave  for  the  period 
of  incapacitation  certified  by  the  health 
care  provider  following  the  birth — 
generally  about  6  weeks.  Her  husband  or 
parent  would  be  »Mititled  to  use  sic:k 
leave  to  care  for  her  during  that  entire 
period  of  incapacitation.  In  the  case  of 
both  the  new  mother  and  her  caregiver, 
the  entitlement  to  use  sick  leave  is 
limited  to  the  period  of  incapacitation  of 
the  new  mother.  We  encouragt;  agencies 
to  request  documentation  as  to  the 
period  of  incapacitation  for  any  serious 
health  condition. 


Bonding  With  a  Child 

We  received  many  comments  from 
individuals  who  mistakenly  believe  new 
mothers  and  fathers  will  be  able  to  use 
12  weeks  of  sick  leave  following 
childbirth  for  bonding  with  the  newborn 
child  Other  commenters  requested  that 
OPM  change  the  regulations  to  permit 
this  Care  for  a  family  member  with  a 
"serious  health  condition"  does  not 
include  care  fora  healthy  newborn 
child.  Once  the  new  mother's  period  of 
incapacitation  ends,  there  is  no  further 
entitlement  to  use  sick  leave  to  "care  for 
a  family  member  with  a  serious  health 
condition." 

Both  parents  would  continue  to  be 
entitled  to  use  up  to  13  days  of  sick 
leave  each  year  to  care  for  the  child 
when  he  or  she  is  ill  or  to  take  the  child 
to  medical  appointments. 

Two  commenters  objected  that  the 
regulations  do  not  allow  adoptive 
parents  at  least  6  weeks  of  sick  leave  for 
bonding  purposes,  pointing  to  the  6 
weeks  of  sick  leave  that  birth  parents 
will  be  able  to  use  Adoptive  parents 
may  request  sick  leave  for  adoption- 
related  purposes,  including,  but  not 
limited  to.  appointments  with  adoption 
agencies,  social  workers,  and  attorneys; 
court  proceedings;  required  travel:  and 
for  any  periods  during  which  an 
adoptive  parent  is  ordered  or  required 
by  the  adoption  agency  or  by  a  court  to 
be  absent  from  work  to  care  for  the 
adopted  child.  There  is  no  limitation  on 
the  amount  of  sick  leave  that  mav  be 
used  for  these  purposes  .Agencies  may 
recjuire  employees  to  provide  evidence 
that  IS  administratively  acceptable  to  the 
agency  in  support  of  a  request  for  sick 
leave  for  adoption-related  purposes.  In 
addition,  adoptive  parents  are  entitled 
to  use  up  to  13  days  of  sick  leave  each 
year  to  care  for  the  child  when  he  or  she 
is  ill  or  to  take  the  child  to  medical 
appointments 

As  stated  above,  sick  leave  is  granted 
to  birth  parents  only  for  the  period  of 
the  mother's  incapacitation.  The  birth 
parents  must  use  annual  leave  and/or 
leave  without  pay  for  absences  from 
work  beyond  the  mother's  period  of 
incapacitation — e,i? ,  for  care  of  the 
newborn,  bonding  with  the  child,  and 
other  child  care  responsibilities.  There 
IS  no  provision  in  law  or  regulation  that 
permits  the  use  of  sick  leave  by  birth 
parents  or  adoptive  parents  who 
voluntarily  choose  to  be  absent  from 
work  to  bond  with  a  birth  or  adopted 
child 

interaction  With  Current  Use  of  Sick 
Leave  for  Family  Care  Purposes 

Several  commenters  asked  how  the 
new  entitlement  to  480  hours  of  sick 


leave  to  care  for  a  family  member  with 
a  serious  health  condition  interacts  with 
the  current  entitlement  to  use  13  days 
of  sick  leave  each  year  for  general  family 
care  and  bereavement  purposes  One 
agency  urged  OPM  to  consider  making 
these  two  separate  entitlements  and 
permitting  employees  to  use  both  13 
days  of  sick  leave  for  general  family  care 
and  bereavement  purposes  and  12 
weeks  (480  hours)  of  sick  leave  to  care 
for  a  family  member  with  a  serious 
health  condition  each  year.  The  agency 
felt  this  approach  would  simplify 
administration  and  reduce  confusion 
about  the  two  entitlements.  The  agency 
also  felt  that  tracking  sick  leave  in  more 
than  one  category  is  burdensome  to  the 
manager  and  confusing  to  the  employee. 
Similarly,  an  individual  suggested  that 
there  be  two  entitlements,  but  that  the 
use  of  sick  leave  to  care  for  a  family 
member  with  a  serious  health  condition 
be  limited  to  10  weeks.  Another  agency 
recommended  that  OPM  extend  the 
amount  of  sick  leave  an  employee  may 
use  for  all  family  care  purposes,  instead 
of  introducing  a  new  entitlement. 

The  intent  of  the  expanded  sick  leave 
regulations  is  to  permit  employees  who 
are  faced  with  caring  for  a  family 
member  with  a  serious  health  condition 
to  use  more  than  13  days  of  sick  leave. 
If  an  emplov€>e  has  previously  used  13 
days  of  sick  leave  in  a  leave  year  for 
family  care  purposes,  the  13  days  must 
be  subtracted  from  the  12-week 
entitlement.  If  an  employee  has 
previously  used  12  weeks  of  sick  leave 
in  a  leave  year  to  care  for  a  family 
member  with  a  serous  health  condition, 
he  or  she  would  not  be  entitled  to  an 
additional  13  days  of  sick  leave  for 
family  care  or  bereavement  purposes. 
We  have  revised  §  630.401  to  make  clear 
that  an  employee  is  entitled  to  a 
maximum  of  12  weeks  of  sick  leave  for 
all  family  care  purposes. 

Interaction  With  Family  and  Medical 
Leave 

Several  commenters  questioned  how 
the  broadened  use  of  sick  leave  for 
family  care  purposes  would  work  with 
the  use  of  leave  without  pay  under  the 
Family  and  Medical  Leave  Act  (FMLA). 
One  commenter  expressed  the  belief 
that  an  employee  already  has  an 
entitlement  to  use  12  weeks  of  sick 
leave  under  the  FMLA  to  care  for  a 
spouse,  son  or  daughter,  or  parent  with 
a  serious  health  condition.  An 
individual  was  concerned  that  12  weeks 
of  sick  leave  for  family  care  plus  12 
weeks  of  leave  without  pay  under  the 
FMLA  would  result  in  an  employee 
being  absent  from  work  for  up  to  6 
months. 


The  FMLA  provides  most  employees 
with  an  entitlement  to  use  a  total  of  up 
to  12  weeks  of  leave  without  pay  during 
any  12-month  period  for  certain  family 
and  medical  needs.  An  employee  may 
choose  to  substitute  sick  leave  for  FMLA 
leave  without  pay  consistent  with 
current  law  and  regulations  for  using 
sick  leave.  (See  §  630.1205(b)(1).)  Until 
now.  employees  who  invoked  their 
entitlement  to  FMLA  leave  were  limited 
to  substituting  up  to  13  days  of  sick 
leave  for  FMLA  leave  without  pay  each 
year  to  care  for  a  spouse,  son  or 
daughter,  or  parent  with  a  serious  health 
condition.  Under  the  final  regulations, 
an  employee  is  entitled  to  substitute  up 
to  1 2  weeks  of  sick  leave  each  year  for 
FMLA  leave  without  pay  if  he  or  she  is 
caring  for  a  spouse,  son  or  daughter,  or 
parent  with  a  serious  health  condition. 
Or.  an  employee  may  use  up  to  12 
weeks  of  sick  leave  each  year  to  care  for 
a  family  member  with  a  serious  health 
condition  and  then  invoke  his  or  her 
entitlement  to  12  weeks  of  FMLA  leave 
without  pay  to  care  for  his  or  her 
spouse,  son  or  daughter,  or  parent  with 
a  serious  health  condition. 

Another  individual  suggested  that  the 
regulations  limit  an  employee  to  12 
weeks  of  sick  leave  in  any  12-month 
period,  similar  to  the  requirements 
under  the  FMLA.  However,  the  new 
entitlement  is  a  broadening  of  the 
current  regulations,  not  a  change  in  the 
entitlements  under  the  FMLA.  Limiting 
the  use  of  sick  leave  for  family  care  by 
leave  year  is  consistent  with  the  current 
sick  leave  regulations  and  will  provide 
for  simpler  administration  of  the  current 
sick  leave  program. 

Interaction  With  the  Leave  Transfer 
and  Leave  Bank  Programs 

One  commenter  asked  how  the 
expanded  use  of  sick  leave  for  family 
care  will  affect  an  employee's 
opportunity  to  receive  donated  annual 
leave  from  the  agency's  leave  transfer 
and/or  leave  bank  program.  The 
commenter  expressed  the  belief  that  an 
employee  who  has  a  substantial  sick 
leave  balance,  but  has  used  all  the  sick 
leave  he  or  she  is  entitled  to  use  for 
family  care  purposes,  would  be 
disqualified  from  the  leave  transfer 
program  because  he  or  she  still  had 
available  paid  sick  leave.  An  employee 
may  receive  donated  annual  leave  from 
other  Federal  employees  if  he  or  she  is 
affected  by  a  personal  or  family  medical 
emergency  and  has  exhausted  his  or  her 
available  paid  annual  and  sick  leave. 
Once  an  employee  has  exhausted  his  or 
her  entitlement  to  1 2  weeks  of  sick  leave 
for  family  care  purposes,  the  employee 
has  exhausted  all  of  his  or  her  available 
paid  sick  leave. 


We  believe  the  expanded  use  of  sick 
leave  for  family  care  purposes  will 
reduce  the  need  for  obtaining  donated 
aimual  leave  through  the  leave  transfer 
and  leave  bank  programs.  Currently,  an 
employee  who  is  caring  for  a  family 
member  with  a  medical  emergency  may 
have  significant  amounts  of 
accumulated  sick  leave  that  he  or  she 
cannot  use  because  the  employee  has 
already  used  his  or  her  entitlement  to  13 
days  of  sick  leave  for  family  care 
purposes.  As  a  result,  such  employees 
are  using  other  employees'  annual  leave 
even  though  they  have  substantial 
amounts  of  sick  leave  available  in  their 
own  sick  leave  accounts.  We  believe  it 
makes  sense  to  require  employees  to  use 
their  own  annual  and  sick  leave  before 
receiving  donated  annual  leave.  In 
addition,  we  revised  §  630.405(c)  to 
require  an  employee  who  is  using 
donated  annual  leave  on  the  effective 
date  of  these  regulations  to  use  the  sick 
leave  available  under  §  630.401(a)(3)  for 
family  care  purposes  before  he  or  she 
can  continue  to  use  donated  annual 
leave. 

Requirement  To  Maintain  a  Balance  of 
80  Hours  of  Sick  Leave 

Two  commenters  questioned  the  need 
to  require  employees  to  maintain  an  80- 
hour  sick  leave  balance  when  using 
more  than  5  days  of  sick  leave  for  any 
family  care  purpose.  Another  individual 
expressed  the  belief  that  the  amount  of 
sick  leave  that  must  be  held  in  reserve 
should  increase  as  the  number  of  hours 
used  for  family  care  piu"poses 
increases — e.g.,  for  each  30-day 
increment  above  the  basic  13-day 
entitlement,  an  employee  should  have 
to  maintain  an  additional  20  hours  of 
sick  leave  (above  the  80-hour 
requirement). 

"The  original  intent  of  the  80-hour 
requirement  was  to  ensure  that  Federal 
employees  would  have  sufficient  leave 
for  their  own  medical  needs  at  the  end 
of  a  family  member's  medical 
emergency.  With  the  possibility  that  an 
employee  will  be  caring  for  a  family 
member  for  an  extended  period,  it  is 
even  more  important  that  he  or  she  have 
a  reserve  of  sick  leave  for  his  or  her  own 
use  to  cover  absences  due  to  a  personal 
illness.  OPM  believes  80  hours  of  sick 
leave  is  a  sufficient  reserve  and  that  to 
require  larger  reserve  balances  from 
employees  who  seek  to  use  greater 
amounts  of  sick  leave  for  family  care 
purposes  would  not  be  equitable. 

A  commenter  was  under  the  mistaken 
impression  that  an  agency  could 
advance  sick  leave  if  an  employee's  sick 
leave  balance  falls  below  the  80-hour 
threshold.  Advancing  more  than  the 
first  5  days  (40  hours)  of  sick  leave 


circumvents  the  intent  of  the  regulation. 
We  have  had  many  questions  about  the 
80-hour  required  balance  and  the 
restriction  on  the  advance  of  more  than 
5  days  of  sick  leave  for  family  care 
purposes.  We  are  taking  this 
opportunity  to  revise  §630.401  to  clarify 
the  requirement  for  an  80-hour  balance 
and  the  restriction  on  advancing  sick 
leave  for  family  care  purposes. 

Medical  Certification 

An  agency  recommended  that  the 
medical  certification  required  by  the 
FMLA  to  cars  for  a  spouse,  son  or 
daughter,  or  parent  with  a  serious  health 
condition  also  be  required  when  an 
employee  requests  sick  leave  to  care  for 
a  family  member  with  a  serious  health 
condition.  One  individual  urged  that 
OPM  wTite  the  regulations  so  that  this 
entitlement  cannot  be  used  for  anything 
less  than  a  serious  health  condition. 
Another  believes  that  requiring 
administratively  acceptable  evidence  of 
a  serious  health  condition  or  a  doctor's 
confirmation  will  ensure  that  requests 
for  sick  leave  are  legitimate.  A  third 
commenter  warns  that  unless  medical 
certification  is  required,  the  expanded 
amounts  of  sick  leave  will  be  used  for 
minor  illnesses.  Another  asked  OPM  to 
make  clear  that  an  agency  may  request 
medical  documentation  as  to  the 
incapacitation  of  the  family  member, 
while  another  commenter  felt  that  OPM 
should  establish  specific  amounts  of 
sick  leave  that  may  be  used  for  specific 
types  of  serious  health  conditions.  In 
contrast,  however,  one  individual 
expressed  the  belief  that 
"administratively  acceptable  evidence" 
is  too  broad  a  term  and  questioned  who 
will  determine  what  constitutes 
acceptable  documentation.  Another 
suggests  that  a  doctor's  statement 
should  be  required  only  after  5  days  of 
absence  from  work  and  that  a  receipt  for 
a  doctor's  visit  should  be  sufficient 
medical  documentation. 

We  urge  each  agency  to  request 
medical  certification  to  document  that  a 
serious  health  condition  exists.  In 
addition,  obtaining  medical 
dociunentation  will  ensure  that  the 
appropriate  amoimt  of  sick  leave  is 
granted.  We  do  not  believe 
Govemmentwide  guidelines  can  be 
established  assigning  specified  amounts 
of  sick  leave  for  certain  health 
conditions.  Individual  circumstances 
differ,  and  individuals  will  require 
varying  amounts  of  time  off  for 
treatment  and  recuperation.  A 
certification  from  the  health  care 
provider  will  determine  the  length  of 
the  incapacitation  for  each  individual 
and,  therefore,  the  duration  of  the 
serious  health  condition.  Agencies  may 
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wish  to  niodifv  the  Dcpartnifiit  nf 
Labor's  Family  and  Modical  Lt-avt? 
medical  certifuialiiin  fnrin  to  document 
the  existence  and  prohahlt-  duration  of 
a  serious  health  (:on<lifion.  or  fhev  may 
wish  to  establish  their  own  medical 
certification  form  Kach  a^encA  has  the 
authority  to  determine  what  ( (institutes 
"administrativelv  aci  eptable  eviden(.e  ' 
for  any  use  nf  sick  leave  and  to  reijuest 
such  documentation  whenever  it  feels 
necessary 

One  agency  approved  of  OPMs 
proposal  to  permit  agencies  to  limit  the 
amount  of  time  given  to  an  emplovee  to 
produce  acceptable  documentation, 
feeling  if  would  help  to  ensure  that  the 
new  entitlement  is  used  only  as 
intended.  We  agree  and  are  adopting  as 
final  the  revisions  at  «»r);i()  4();Mb)  VV»' 
believe  agencies  should  establish  time 
limits  for  employees  to  provide  required 
documentation  of  a  medical  or  mental 
condition.  This  will  ensure  that  su.k 
leave  is  being  used  properly  and  will 
guarantee  that  all  employees  receive 
equal  treatment 

Reporting  Requirements 

Two  individuals  questioned  what 
new  reporting  requirements  might  be 
involved  in  the  administration  of  this 
new  entitlement  One  agency 
recommended  that  OPM  recpnre 
agencies  to  report  back  in  1  vear  on  the 
extent  to  which  the  new  sick  leave 
provisions  are  being  used  When  OPM 
published  the  original  regulations  on 
sick  leave  for  family  care  purposes  in 
December  1994,  we  added  «}ti:)0  4()H  to 
require  agencies  to  maintain  r«M:ords  to 
provide  data  to  us  on  the  use  of  sick 
leave  for  family  care  purposes  We 
requested  the  data  for  OPMs  lune  1997 
"Report  to  Congress  on  the  Federal 
Employees  Family  Friendly  U^ave  Act.' 
Public  Law  103-;J88   "  We  no  longer 
believe  the  reporting  requirements  are 
necessary  and  plan  to  propose  removal 
of  them  from  the  regulations  later  this 
year.  Nevertheless,  our  regulations 
continue  to  require  that  agencies 
maintain  internal  records  on  the  amount 
of  sick  leave  used  each  leave  year  for 
family  care  or  bereavement  purposes  to 
ensure  that  employees  do  not  exct^ed  the 
limitations  in  5  CFR  tiSO  401(b)  and  (c) 

Additional  Use  of  Sick  Leave 

Three  individuals  suggested  that  OPM 
establish  programs  to  pay  employees  for 
unused  sick  leave  They  felt  this  would 
encourage  employees  to  conserve  their 
sick  leave,  particularly  in  the  ca.se  of 
employees  covered  by  the  Federal 
Employees  Retirement  .System  (FKR.S). 
since  they  do  not  receive  credit  at 
retirement  for  unused  sick  leave  This 
proposal  would  retjuire  legislative 


action   In  addition.  OPM  believes  the 
ability  to  use  up  to  12  weeks  of  sick 
leave  for  family  care  purposes  will  be  an 
a(iditional  in(  entive  for  employees  to 
conserve  their  sick  leave  for  future 
needs   .Since  the  (iovernment  has  no 
short-term  disability  insurance  program, 
it  IS  important  that  employees  conserve 
si(  k  leave  to  cover  their  own  periods  of 
illness,  as  well  as  their  family  care 
needs 

An  individual  suggested  broadening 
the  leave  transfer  program  to  allow 
employees  to  donate  their  unused  sick 
leave  to  other  employees   Set:tion 
H334(a)  of  title  5.  United  .States  Code, 
permits  Federal  employees  to  donate  or 
contribute  annual  leave,  but  not  sick 
leave,  to  another  emplovee  who  has  a 
personal  or  family  medical  emergency. 
Therefore,  this  piroposal  would  require 
legislative  action  In  addition,  the  ability 
of  employees  to  use  larger  amounts  of 
sick  leave  for  family  care  purposes 
should  ease  the  demand  for  donated 
leave,  making  greater  amounts  of 
donated  annual  leave  available  to  those 
employees  who  have  exhausted  other 
available  paid  leave. 

Other  Comments 

A  (  ommenter  expressed  concern  that 
agent  les  would  look  upon  employees 
who  use  large  amounts  of  sick  leave  to 
care  for  a  family  member  as  "leave 
abusers"  We  believe  agencies  are  aware 
that  the  use  of  approved  sick  leave  is 
not  leave  abuse  and  is  not  a  basis  f(jr  an 
adverse  a(  tion  An  agenc  y  may  request 
medical  certification  for  the  use  of  sick 
leave,  but  if  proper  certification  is 
provided,  the  leave  must  be  approved. 

Anfither  commenter  argued  tnat  the 
availability  of  12  weeks  of  paid  leave  for 
F'ederal  employees  will  place  the  entire 
burden  of  family  care  on  the  shoulders 
of  Federal  employees  The  commenter 
felt  the  Ciovernment  should  pressure 
private  industr\  to  expand  its  family 
leave  policies  to  relieve  the  burden  on 
P'ederal  employees  who  are  caretakers 
OPM  hopes  this  program  will  become  a 
model  for  non-Federal  employers  by 
demonstrating  ways  to  help  employees 
balanc:e  their  work  and  family 
responsibilities 

A  number  of  agencies  and  individuals 
requested  that  OPM  publish  a  table  or 
matrix  of  leave  programs  that  provides 
a  basic:  overview  of  when  and  under 
what  ( ircumstances  employees  are 
entitled  to  leave  under  each  of  the 
various  leave  programs  The  labor 
organization  recommended  that  a 
special  effort  be  made  to  provide 
training  and  resources  to  help  agency 
personnel  offices  answer  managers'  and 
employees'  questions  concerning  these 
regulations  and  their  interactions  with 


various  family-friendly  leave  programs 
in  the  Government.  OPM  currently 
offers  leave  workshops  to  assist  agencies 
and  employees  in  understanding  and 
administering  the  (Government's  family- 
friendly  leave  programs.  Dates  for  future 
workshops  are  available  on  OPMs 
website  at  ^^^^^^■  opm.gov  In  addition, 
we  have  developed,  and  will  tiontinue 
to  develop,  fact  sheets  and  matrix  tables 
on  the  various  Federal  leave  programs. 
These  materials  are  available  on  OPMs 
website  at  i\-\\-w.opm. gov'"'  ••leave  In  the 
near  future,  we  will  issue  additional 
guidance  and  a  series  of  examples  on 
how  to  apply  the  different  leave 
provisions. 

Two  commenters  thought  the 
Government  should  grant  new  mothers 
paid  maternity  leave  in  addition  to  their 
accrued  sick  leave.  They  pointed  to 
companies  in  the  private  sector  that 
offer  this  type  of  paid  leave  benefit. 
Many  private  sector  companies  provide 
employees  with  a  limited  amount  of 
sick  leave  each  year  (which  may  or  may 
not  accumulate  for  use  in  succeeding 
years)  and  short-term  disability 
insurance  that  may  be  used  for 
maternity  purposes.  Generally,  short- 
term  disability  insurance  programs 
replace  only  a  portion — typically  60  to 
70  pen:ent — of  an  employee's  income 
while  disabled  and  provide  coverage  for 
a  maximum  of  6  months.  Like  some  of 
the  other  ideas  raised  by  other 
commenters.  legislative  action  would  be 
required  to  establish  such  a  program 
We  believe  the  Government's  generous 
sick  leave  and  annual  leave  system,  in 
conjunction  with  advanced  sick  and 
annual  leave,  the  leave  transfer  and 
leave  bank  programs,  flexible  work 
schedules,  flexiplace,  unpaid  leave 
under  the  Family  and  Medical  Leave 
Act  of  1993.  and  compensatory  time  off 
enable  the  vast  majority  of  Federal 
employees  to  meet  their  personal  and 
family  medical  needs. 

One  agency  commented  that  the  leave 
provisions  alone  are  confusing  in 
themselves  and  that  the  variations  and 
interworkings  of  these  programs  have 
become  even  more  complicated  and 
cumbersome  Several  agencies 
ret;ommended  that  OPM  take  the 
initiative  to  review  Federal  leave 
programs  and  combine  and  streamline 
where  possible,  including  pursuing 
legislative  change  if  necessary.  In  an 
effort  to  provide  agencies  with  more 
flexibility  in  the  way  employees  are 
compensated  and  to  simplify 
compensation  administration.  OPM  has 
embarked  on  a  strategic  compensation 
initiative.  The  goal  of  the  initiative  is  to 
develop  legislation  to  improve  the 
Federal  compensation  system.  This 
initiative  will  include  recommendations 


for  improving  and  simplifying  paid  time 
off  programs. 

Efiective  Date  of  Regulations 

Three  commenters  requested  that 
OPM  make  the  final  regulations 
effective  retroactively — on  the  date  of 
President  Clinton's  memorandum  (May 
24.  1999),  at  the  beginning  of  this  fiscal 
year  (October  1,  1999),  or  at  the 
beginning  of  this  calendar  year  (January 
1,  2000).  The  labor  organization 
recommended  that  every  effort  be  made 
to  ensure  the  changes  are  implemented 
immediately,  since  employees  continue 
to  suffer  under  the  current  limitation  of 
13  days  of  sick  leave  each  year  for 
family  care  purposes.  However,  an 
agency  requested  delaying  the  effective 
date  of  the  final  regulations  to  permit 
additional  time  for  reprogramming  its 
payroll  and  accounting  system  to 
accommodate  the  expanded  use  of  sick 
leave  for  family  care  purposes. 

Because  the  implementation  of  a  new 
sick  leave  policy  requires  changes  in 
OPM's  Govemmentwide  sick  leave 
regulations,  we  must  follow  the 
procedural  requirements  of  the 
Administrative  Procedure  Act  (APA). 
The  APA  generally  calls  for  a  30-day 
delay  in  the  effective  date  of  any 
regulatory  change  following  the 
publication  of  final  regulations.  The 
issuance  of  retroactive  regulations  is 
neither  the  preferred  nor  usual  method 
for  rulemaking.  Retroactivity  in 
rulemaking  is  permissible  where 
Congress  has  expressly  authorized  it  in 
law.  but  that  is  not  the  case  here.  To 
enable  employees  to  use  this  expanded 
benefit  immediately,  we  are  modifying 
the  requirement  to  delay  the  effective 
date  of  the  final  regulations  so  that  they 
can  become  effective  7  days  after  the 
date  of  publication  in  the  Federal 
Register. 

Waiver  of  Delay  in  EfTective  Date 

Pursuant  to  5  U.S.C.  553(d)(3),  I  find 
that  good  cause  exists  to  make  this  rule 
effective  in  less  than  30  days.  We 
continue  to  receive  inquiries  from 
employees,  agency  officials,  and  other 
interested  parties  who  are  experiencing 
a  family  medical  emergency  and  need 
additional  paid  time  off.  To 
accommodate  the  pressing  need  for  this 
benefit,  we  are  making  these  regulations 
effective  7  days  after  the  date  of 
publication. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  they  will  affect  only  Federal 
agencies  and  employees. 


E.O.  12866,  Regulatory  Review 

The  Office  of  Management  and  Budget 
has  reviewed  this  rule  in  accordance 
with  Executive  Order  12866. 

Family  Assessment  Certification 

I  certify  that  these  regulations  would 
strengthen  the  stability  of  the  family, 
help  families  meet  their  responsibilities, 
and  increase  the  disposable  income  of 
families  in  accordance  with  section  654 
of  the  Treasiuy  and  General 
Government  Appropriations  Act,  1999. 
as  {:ontained  in  section  101(h)  of  Public 
Law  105-277,  the  Omnibus 
Consolidated  and  Emergency 
Supplemental  Appropriations  Act, 
1999. 

List  of  Subjects  in  5  CFR  Part  630 

Government  employees. 

Office  of  Personnel  Management. 
lanice  R.  Lachance, 

Director. 

Accordingly,  OPM  is  amending  part 
630  of  title  5  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  630— ABSENCE  AND  LEAVE 

1.  The  authority  citation  for  part  630 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  6311;  §630.301  also 
issued  under  Pub.  L.  103-356.  108  Stat.  3410; 
§630.303  also  issued  under  5  U.S.C.  6133(a); 
§§630.306  and  630.308  also  i.ssued  under  5 
U.S.C.  6304(d)(3),  Pub.  L.  102-484.  106  Stat. 
2722.  and  Pub.  L,  103-337.  108  Stat.  2663; 
subpart  D  also  issued  under  Pub.  L.  103-329. 
108  Stat.  2423;  §630.501  and  subpart  F  also 
issued  under  E.O.  11228.  30  FR  7739.  3  CFR. 
1974  Comp.,  p.  163;  subpart  G  also  issued 
under  5  U.S.C.  6305;  subpart  H  also  issued 
under  5  U.S.C.  6326;  subpart  I  also  issued 
under  5  U.S.C.  6332.  Pub.  L,  100-566,  102 
Stat.  2834.  and  Pub.  L.  103-103.  107  Stat. 
1022;  subpart  I  also  issued  under  5  U.S.C. 
6362.  Pub.  L.  100-566,  and  Pub.  L.  103-103; 
subpart  K  also  issued  under  Pub.  L.  105-18, 
111  Stat.  158;  subpart  L  also  issued  under  5 
U.S.C.  6387  and  Pub.  L.  103-3.  107  Stat.  23; 
and  subpart  M  also  issued  under  5  U.S.C, 
6391  and  Pub.  L.  102-25.  105  Stat.  92. 

Subpart  B — Definitions  and  Generai 
Provisions  for  Annuai  and  Sicic  Leave 

2.  In  §  630.201(b),  a  new  definition  of 
serious  health  condition  is  added  in 
alphabetical  order  to  read  as  follows: 

§630.201     Definitions. 

***** 

Serious  health  condition  has  the 
meaning  given  that  term  in  §  630.1202. 


Subpart  D — Sicic  Leave 

3.  In  §630.401,  the  introductory  text 
of  paragraph  (a)  and  paragraphs  (a)(3) 


and  (b)  are  revised;  paragraphs  (c) 
through  (e)  are  redesignated  as 
paragraphs  (e)  through  (g).  respectively; 
in  newly  redesignated  paragraph  (f). 
"(c)"  is  removed  and  "(d)"  is  added  in 
its  place  wherever  it  appeeirs;  and  new 
paragraphs  (c)  and  (d)  are  added  to  read 
as  follows: 

§  630.401    Grant  of  sick  leave. 

(a)  Subject  to  paragraphs  fb)  through 
(f)  of  this  section,  an  agency  must  grant 
sick  leave  to  an  employee  when  the 
employee — 

***** 

(3)(i)  Provides  care  for  a  family 
member  who  is  incapacitated  by  a 
medical  or  mental  condition  or  attends 
to  a  family  member  receiving  medical, 
dental,  or  optical  examination  or 
treatment;  or 

(ii)  Provides  care  for  a  family  member 
with  a  serious  health  condition. 
***** 

fb)  The  amount  of  sick  leave  granted 
to  an  employee  during  any  leave  year 
for  the  piuposes  described  in 
paragraphs  (a)(3)(i)  and  (4)  of  this 
section  may  not  exceed  a  total  of  104 
hours  (or,  in  the  case  of  a  part-time 
employee  or  an  employee  with  an 
uncommon  tour  of  duty,  the  number  of 
hours  of  sick  leave  normally  accrued  by 
that  employee  during  a  leave  year). 

(c)(1)  An  employee  who  is  caring  for 
a  family  member  with  a  serious  health 
condition  under  paragraph  (a)(3)(ii)  of 
this  section  may  use  not  more  than  a 
total  of  up  to  480  hours  of  sick  leave  (or. 
in  the  case  of  a  part-time  employee  or 
an  employee  with  an  uncommon  tour  of 
duty,  an  amount  of  sick  leave  equal  to 
12  times  the  average  number  of  hours  in 
his  or  her  scheduled  tour  of  duty  each 
week)  during  a  leave  year,  subject  to  the 
limitation  found  in  paragraph  {c)(2)  of 
this  section. 

(2)  If,  at  the  time  an  employee  uses 
sick  leave  to  care  for  a  family  member 
with  a  serious  health  condition  under 
paragraph  (c)(1)  of  this  section,  he  or 
she  has  used  any  portion  of  the  sick 
leave  authorized  under  paragraph  fb)  of 
this  section  during  that  leave  year,  the 
agency  must  subtract  that  amount  from 
the  maximum  number  of  hours 
authorized  under  paragraph  (c)(1)  of  this 
section  to  determine  the  total  amount  of 
sick  leave  that  may  be  used  during  the 
remainder  of  the  leave  year  to  care  for 

a  family  member  with  a  serious  health 
condition.  If  the  employee  previously 
has  used  the  maximum  amount  of  sick 
leave  permitted  under  paragraph  (c)(1) 
of  this  section  in  a  leave  year,  he  or  she 
is  not  entitled  to  use  additional  sick 
leave  under  paragraph  (b). 

(3)  A  full-time  employee  may  use  not 
more  than  a  total  of  480  hours  of  sick 
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leave  (or,  in  the  case  of  a  part-time 
employee  or  an  employee  with  an 
uncommon  tour  of  duty,  an  amount  of 
sick  leave  equal  to  12  times  the  average 
number  of  hours  in  his  or  her  scheduled 
tour  of  duty  each  week)  for  all  family 
care  purposes  under  paragraphs  (a)(3) 
and  (4)  of  this  section. 

(d)  For  family  care  purposes  as 
described  in  paragraphs  (a)(;})  and  (4)  of 
this  section — 

(1)  A  full-time  employe*!  may  use  a 
total  of  up  to  40  hours  (or.  in  the  case 
of  a  part-time  employee  or  an  employee 
with  an  uncommon  tour  of  duty,  the 
average  number  of  hours  m  his  or  her 
regularly  scheduled  administrative 
workweek)  of  accrued  and  accumulated 
sick  leave  without  further  regard  to  his 
or  her  sick  leave  balance. 

(2)  A  full-time  employee  may  use 
more  than  40  hours  of  his  or  her  accrued 
and  accumulated  sick  leave  up  to  the 
maximum  provided  by  paragraphs  (b) 
and  (c)(1)  of  this  section  only  if  he  or 
she  maintains  a  sick  leave  balanc;e  of  at 
least  80  hours  (or,  in  the  case  of  a  part 
time  employee  or  an  employee  with  an 
uncommon  tour  of  duty,  two  times  the 
average  number  of  hours  in  his  or  her 
regularly  scheduled  administrative 
workweek)   An  employee  must  maintain 
this  balance  during  any  period  of  tune 
during  which  the  employe*!  is  using 
more  than  his  or  her  basic  entitjemt'iit 

to  sick  leave  under  paragraph  (ti](l)  of 
this  section 

[3]  An  agency  may  advaiic  e  (iiilv  the 
initial  40  hours  of  sick  leave  Liiiiicr 
paragraph  (d)(1)  of  this  section,  or  a 
proportional  amount  for  an  finploviv 
with  a  part-time  or  uiKoniinon  tour  of 
duty   An  agency  m.u  not  .uIv.uk  e  sk  k 
leave  for  the  purpose  of  meeting  the 
requirement  to  retain  a  riuniiiiuiii  sn.k 
leave  balance  under  paragraph  |d)(2)  of 
this  section  or.  if  the  employee  li,is  the 
recjuired  minimum  sk  k  leave  l)al.ini  e 


for  using  additional  sick  leave  as 
provided  in  paragraphs  (b)  and  (c)  of 
this  section. 

*  *  *  •  * 

4.  Section  tj  630  403  is  revised  to  read 
as  follows: 

§  630.403    Supporting  Evidence. 

(a)  An  agency  may  grant  sick  leave 
only  when  supported  by 
administratively  accreptable  evidence 
Regardless  of  the  duration  of  the 
absenc:e.  an  agency  may  consider  an 
employee's  certification  as  to  the  rea.'»on 
for  his  or  her  absence  as 
administratively  acceptable  evidence. 
For  an  absence  in  excess  of  3  workdays, 
or  for  a  lesser  period  when  determined 
n»H:essar\ .  the  agenc:y  may  also  require 

a  medical  certificate  or  other 
administratively  acceptable  evidence  as 
to  the  reason  for  an  absence  for  any  of 
the  purposes  described  in  §630.401  (a) 

(b)  An  agency  may  establish  a 
uniformly  applied  policy  that  r»K}uires 
employees  to  provide  administratively 
acceptable  evidence  or  medical 
certification  for  a  request  for  sick  leave 
within  a  specified  time  period   An 
employee  who  does  not  provide  the 
retjuired  evidence  or  medical 
certification  within  the  specified  time 
period  is  not  entitled  to  sick  leave 

(c)  An  agency  may  require  an 
employee  requesting  sick  leave  to  care 
tor  a  family  member  under 

t»t>30  4()l(a)(3)(ii)  to  provide  an 
additional  written  statement  from  the 
health  care  provider  concerning  the 
family  member's  need  for  psychological 
(  omfort  and'or  physical  (.are   The 
st.itenient  must  certify  that — 

( 1 )  The  famih  member  recpiires 
psvchological  ( Dinfort  and  or  physical 
(  <ir('. 

(J)  Thr  faniiU  member  would  b«'nefit 
from  the  ernplmees  (are  or  presence. 


(3)  The  employee  is  needed  to  care  for 
the  family  member  for  a  specified 
period  of  time. 

§  630.405    Use  of  sick  leave  during  annual 
leave  or  to  become  eligible  for  donated 
leave. 

5.  In  §630.405,  paragraph  (a)  is 
amended  by  removing  "(e)"  and  adding 
in  its  place  "(f)."  by  removing  the  last 
sentence  in  paragraph  (b),  and  by 
revising  paragraph  (c)  to  read  as  follows: 
***** 

(c)  In  the  case  of  an  employee  already 
in  a  shared  leave  status  [i.e.,  using 
donated  annual  leave)  on  June  20,  2000 
under  the  voluntary  leave  transfer  or 
leave  bank  programs  established  under 
subchapters  III  and  IV  of  chapter  63  of 
title  5,  United  States  Code,  any  sick 
leave  available  to  care  for  a  family 
member  under  §  630.401  must  be  used 
before  continuing  to  use  transferred 
annual  leave  or  annual  leave  withdrawn 
from  a  leave  bank. 

Subpart  L— Family  and  Medical  Leave 

§630.1202     Definitions. 

6   In  §630.1202.  paragraph  (l)(ii)(B) 
of  the  definition  of  serious  health 
condition  is  revised  to  read  as  follows: 

*  *  *  •  • 

Serious  health  condition  (1)  *  *  * 

(u)  *  *  * 

(B)  .\ny  period  of  incapacity  due  to 
pregnancy  or  childbirth,  or  for  prenatal 
care,  even  if  the  affected  individual  does 
not  receive  active  treatment  from  a 
health  care  provider  during  the  period 
of  incapacity  or  the  period  (jf  incapacity 
does  not  last  mon;  than  3  consecutive 
(  alendar  days 
•         •         *         •         * 
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Title  3— 

The  President 


Proclamation  7317  of  June  9,  2000 

Establishment  of  the  Canyons  of  the  Ancients  National  Monu- 
ment 


By  the  President  of  the  United  States  of  America 
A  Proclamation 

Containing  the  highest  known  density  of  archaeological  sites  in 
the  Canyons  of  the  Ancients  National  Monument  holds  evidence 
and  traditions  spanning  thousands  of  years.  This  area,  w^ith  its 
natural  and  cultural  resources,  is  a  rugged  landscape,  a  quality 
contributes  to  the  protection  of  its  scientific  and  historic  objects, 
ment  offers  an  unparalleled  opportunity  to  observe,  study,  and 
how  cultvues  lived  and  adapted  over  time  in  the  American 


the  Nation, 
of  cultures 
intertwined 
that  greatly 
The  monu- 
experience 
Southwest. 


The  complex  landscape  and  remarkable  cultural  resources  of  the  Canyons 
of  the  Ancients  National  Monument  have  been  a  focal  point  for  archaeological 
interest  for  over  125  years.  Archaeological  and  historic  objects  such  as 
cliff  dwellings,  villages,  great  kivas,  shrines,  sacred  springs,  agricultural 
fields,  check  dams,  reservoirs,  rock  art  sites,  and  sweat  lodges  are  spread 
across  the  landscape.  More  than  five  thousand  of  these  archaeologically 
important  sites  have  been  recorded,  aind  thousands  more  await  dociunentation 
and  study.  The  Mockingbird  Mesa  area  has  over  forty  sites  per  square 
mile,  and  severed  canyons  in  that  area  hold  more  than  three  hundred  sites 
per  square  mile. 

People  have  lived  and  labored  to  survive  among  these  canyons  and  mesas 
for  thousands  of  years,  from  the  earliest  known  hunters  crossing  the  area 
10,000  years  ago  or  more,  through  Ancestral  Puebloan  farmers,  to  the  Ute, 
Navajo,  and  European  settlers  whose  descendants  still  call  this  area  home. 
There  is  scattered  evidence  that  Paleo-Lidians  used  the  region  on  a  sporadic 
basis  for  hunting  and  gathering  until  around  7500  B.C.  During  the  Archaic 
period,  generally  covering  the  next  six  thousand  years,  occupation  of  the 
Four  Comers  area  was  dominated  by  hunters  and  gatherers. 

By  about  1500  B.C.,  the  more  sedentary  Basketmakers  spread  over  the  land- 
scape. As  Ancestral  Northern  Puebloan  people  occupied  the  area  around 
750  A.D.,  farming  began  to  blossom,  and  continued  through  about  1300 
A.D.,  as  the  area  became  part  of  a  much  larger  prehistoric  cultural  region 
that  included  Mesa  Verde  to  the  southeast.  Year-round  villages  were  estab- 
lished, originally  consisting  of  pit  house  dwellings,  and  later  evolving  to 
well-recognized  cliff-dwellings.  Many  archaeologists  now  believe  that 
throughout  this  time  span,  the  Ancestral  Northern  Puebloan  people  periodi- 
cally aggregated  into  larger  communities  and  dispersed  into  smaller  commu- 
nity units.  Specifically,  during  Pueblo  I  (about  700-900  A.D.)  the  occupation 
and  site  density  in  the  monument  area  increased.  Dwellings  tended  to  be 
small,  with  three  or  four  rooms.  Then,  during  Pueblo  II  (about  900-1150 
A.D.),  settlements  were  diminished  and  highly  dispersed.  Late  in  Pueblo 
II  and  in  early  Pueblo  ID,  around  1150  A.D.,  the  size  and  number  of  settle- 
ments again  increased  and  residential  clustering  began.  Later  pueblos  were 
larger  multi-storied  masomy  dwellings  with  forty  to  fifty  rooms.  For  the 
remainder  of  Pueblo  III  (1150-1300  A.D.),  major  aggregation  occurred  in 
the  monument,  typically  at  large  sites  at  the  heads  of  canyons.  One  of 
these  sites  includes  remains  of  about  420  rooms,  90  kivas,  a  great  kiva, 
and  a  plaza,  covering  more  than  ten  acres  in  all.  These  villages  were  wrapped 


37244 


Federal  Register/ Vol.  65,  No.  114/Tuesday.  June  13,  2000 /Presidential  Documents 


Federal  Register/ Vol.  65,  No.  114/Tuesday,  June  13,  2000 / Presidential  Documents  37245 


around  the  upper  reaches  of  canyons  and  spread  down  onto  talus  slopes, 
enclosed  year-round  springs  and  reservoirs,  and  included  low,  defensive 
walls.  The  changes  in  architecture  and  site  planning  reflected  a  shift  from 
independent  households  to  a  more  communal  lifestvle. 

Farming  during  the  Puebloan  period  was  affected  by  population  growth 
and  changing  climate  and  precipitation  patterns.  As  the  population  grew, 
the  Ancestral  Puebloans  expanded  into  increasingly  marginal  areas.  Natural 
resources  were  compromised  and  poor  soil  and  growing  conditions  made 
survival  increasingly  difficult.  When  dry  conditions  persisted,  Pueblo  com- 
munities moved  to  the  south,  southwest,  and  southeast,  where  descendants 
of  these  Ancestral  Puebloan  peoples  live  today. 

Soon  after  the  Ancestral  Puebloans  left  the  monument  area,  the  nomadic 
lite  and  Navajo  took  advantage  of  the  natural  diversity  found  in  the  variable 
topography  by  moving  to  lower  areas,  including  the  monument's  mesas 
and  canyons,  during  the  cooler  seasons.  A  small  number  of  forked  stick 
hogans.  brush  shelters,  and  wickiups  are  the  most  obvious  remnants  of 
this  period  of  occupation. 

The  natural  resources  and  spectacular  land  forms  of  the  monument  help 
explain  why  past  and  present  cultures  have  chosen  to  live  in  the  area. 
The  geology  of  the  monument  evokes  the  verv  essence  of  the  American 
Southwest.  Structurally  part  of  the  Paradox  Basin,  from  a  distance  the  land- 
sca[)e  looks  deceptively  benign.  From  the  McElmo  Dome  in  the  southern 
part  of  the  monument,  the  land  slopes  gently  to  the  north,  giving  no  indica- 
tion of  its  true  character.  Once  inside  the  area,  however,  the  geology  becomes 
more  rugged  and  dissected.  Rising  sharply  to  the  north  of  McElmo  Creek, 
the  McElmo  Dome  itself  is  buttressed  by  sheer  sandstone  cliffs,  with  mesa 
tops  rimmed  by  laprock,  and  deeply  incised  canyons. 

The  monument  is  home  to  a  wide  variety  of  wildlife  species,  including 
unique  herpetological  resources.  Crucial  habitat  for  the  Mesa  Verde 
nightsnake,  long-nosed  leopard  lizard,  and  twin-spotted  spiny  lizard  can 
be  found  within  the  monument  in  the  area  north  of  Yellow  Jacket  Canyon. 
Peregrine  falcons  have  been  observed  in  the  area,  as  have  golden  eagles. 
American  kestrels,  red-tailed  hawks,  and  northern  harriers.  Game  birds  like 
Camljel's  quail  and  mournmg  dove  are  found  throughout  the  monument 
both  in  dry.  upland  habitats,  and  in  lush  riparian  habitat  along  the  canvon 
botfoni.s 

Section  2  of  the  Act  of  June  8.  1906  (34  Stat.  225,  16  U.S.C.  431),  authorizes 
the  President,  m  his  discretion,  to  declare  by  public  proclamation  historic 
landmarks,  historic  and  prehistoric  structures,  and  other  objects  of  historic 
or  scientific  interest  that  are  situated  upon  the  lands  owned  or  controlled 
hv  the  (k)vernment  of  the  United  States  to  be  national  monuments,  and 
to  reserve  as  a  part  thereof  parcels  of  land,  the  limits  of  which  in  all 
cases  shall  be  c;onfined  to  the  smallest  area  compatible  with  the  proper 
care  and  management  of  the  objects  to  be  protected. 

WHEREAS  it  appears  that  it  would  be  in  the  public  interest  to  reserve 
such  lands  as  a  national  monument  to  be  known  as  the  Canyons  of  the 
.Xni.ients  .National  Monument; 

NOW,  THEREFORE,  1.  WILLIAM  I.  CL1NT(3N.  President  of  the  United  States 
of  America,  bv  the  authority  vested  in  me  bv  section  2  of  the  Act  of 
lune  H,  1906  (34  Stat.  225,  16  U.S.C.  431).  do  proclaim  that  there  are 
herehv  set  apart  and  reserved  as  the  Canyons  of  the  Ancients  National 
Monument,  for  the  purpose  of  protecting  the  objects  identified  above,  all 
lands  and  interests  in  lands  owned  or  controlled  by  the  United  States 
within  the  boundaries  of  the  area  described  on  the  map  entitled  "Canyons 
of  the  Ancients  National  Monument"  attached  to  and  forming  a  part  of 
this  proclamation.  The  Federal  land  and  interests  in  land  reserved  consist 
of  jqiproximafelv  164.000  acres,  which  is  the  smallest  area  compatible  with 
the  proper  care  and  management  of  the  objects  to  be  protected. 


All  Federal  lands  and  interests  in  lands  within  the  boundaries  of  this  monu- 
ment are  hereby  appropriated  and  withdrawn  from  all  forms  of  entry,  loca- 
tion, selection,  sale,  or  other  disposition  under  the  public  land  laws,  includ- 
ing but  not  limited  to  withdrawal  from  location,  entry,  and  patent  under 
the  mining  laws,  and  from  disposition  under  all  laws  relating  to  mineral 
leasing,  other  than  by  exchange  that  furthers  the  protective  purposes  of 
the   monument,   and   except   for  oil   and   gas   leasing  as  prescribed   herein. 

For  the  purpose  of  protecting  the  objects  identified  above,  the  Secretary 
of  the  Interior  shall  prohibit  all  motorized  and  mechanized  vehicle  use 
off  road,  except  for  emergency  or  authorized  administrative  purposes. 

Lands  and  interests  in  lands  within  the  proposed  monument  not  owned 
bv  the  United  States  shall  be  reserved  as  a  part  of  the  monument  upon 
acquisition  of  title  thereto  by  the  United  States. 

Because  most  of  the  Federal  lands  have  already  been  leased  for  oil  and 
gas.  which  includes  carbon  dioxide,  and  development  is  already  occurring, 
the  monument  shall  remain  open  to  oil  and  gas  leasing  and  development; 
provided,  the  Secretary  of  the  Interior  shall  manage  the  development,  subject 
to  valid  existing  rights,  so  as  not  to  create  anv  new  impacts  that  interfere 
with  the  proper  care  and  management  of  the  objects  protected  by  this  procla- 
mation; and  provided  further,  the  Secretary  may  issue  new  leases  only 
for  the  purpose  of  promoting  conservation  of  oil  and  gas  resources  in  any 
common  reservoir  now  being  produced  under  existing  leases,  or  to  protect 
against  drainage. 

The  Secretary  of  the  Interior  shall  prepare  a  transportation  plan  that  addresses 
the  actions,  including  road  closures  or  travel  restrictions.  necessar\  to  protect 
the  objects  identified  in  this  proclamation 

The  Secretary  of  the  Interior  shall  manage  the  monument  through  the  Bureau 
of  Land  Management,  pursuant  to  applicable  legal  authorities,  to  implement 
the  purposes  of  this  proclamation. 

The   establishment   of  this   monument    is   subject   to   valid   existing   rights. 

Nothing  in  this  proclamation  shall  be  deemed  to  enlarge  or  diminish  the 
jurisdiction  of  the  State  of  Colorado  with  respect  to  fish  and  wildlife  manage- 
ment. 

This  proclamation  does  not  reserve  water  as  a  matter  of  Federal  law.  Nothing 
in  this  reservation  shall  be  construed  as  a  relinquishment  or  reduction 
of  any  water  use  or  rights  reserved  or  appropriated  by  the  United  States 
on  or  before  the  date  of  this  proclamation.  The  Bureau  of  Land  Management 
shall  work  with  appropriate  State  authorities  to  ensure  that  any  water  re- 
sources needed  for  monument  purposes  are  available. 

Nothing  in  this  proclamation  shall  be  deemed  to  enlarge  or  diminish  the 
rights  of  any  Indian  tribe. 

Laws,  regulations,  and  policies  followed  by  the  Bureau  of  Land  Management 
in  issuing  and  administering  grazing  permits  or  leases  on  all  lands  under 
its  jurisdiction  shall  continue  to  apply  with  regard  to  the  lands  in  the 
monument. 

Nothing  in  this  proclamation  shall  be  deemed  to  affect  the  management 
of  Hovenweep  National  Monument  by  the  National  Park  Service  (Proclama- 
tion 1654  of  March  2,  1923,  Proclamation  2924  of  May  1.  1951.  and  Proclama- 
tion 2998  of  November  26,  1952). 

Nothing  in  this  proclamation  shall  be  deemed  to  revoke  any  existing  with- 
drawal, reservation,  or  appropriation;  however,  the  national  monument  shall 
be  the  dominant  reservation. 

Warning  is  hereby  given  to  ail  unauthorized  persons  not  to  appropriate, 
injure,  destroy,  or  remove  any  feature  of  this  monument  and  not  to  locate 
or  settle  upon  any  of  the  lands  thereof. 
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IN  WITNESS  \VHERt:()F,  I  have  hereunto  set  my  hand  this  ninth  dav  of 
June,  in  the  year  of  our  Lord  two  thousand,  and  of  the  Independence 
of  the  United  States  of  America  the  two  hundred  and  twenty-fourth. 
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Proclamation  7318  of  June  9,  2000 

Establishment  of  the  Cascade-Siskiyou  National  Monument 


By  the  President  of  the  United  States  of  America 
A  Proclamation 

With  towering  fir  forests,  sunlit  oak  groves,  wildflower-strewn  meadows, 
and  steep  canyons,  the  Cascade-Siskiyou  National  Monument  is  an  ecological 
wonder,  with  biological  diversity  unmatched  in  the  Cascade  Range.  This 
rich  enclave  of  natural  resources  is  a  biological  crossroads — the  interface 
of  the  Cascade,  Klamath,  and  Siskiyou  ecoregions,  in  an  area  of  unique 
geology,  biology,  climate,  and  topography. 

The  monument  is  home  to  a  spectacular  variety  of  rare  and  beautiful  species 
of  plants  and  animals,  whose  survival  in  this  region  depends  upon  its 
continued  ecological  integrity.  Plant  communities  present  a  rich  mosaic 
of  grass  and  shrublands,  Garry  and  California  black  oak  woodlands,  juniper 
scablands,  mixed  conifer  and  white  fir  forests,  and  wet  meadows.  Stream 
bottoms  support  broad-leaf  deciduous  riparian  trees  and  shrubs.  Special 
plant  conununities  include  rosaceous  chaparral  and  oak-juniper  woodlands. 
The  monument  also  contains  many  rare  and  endemic  plants,  such  as  Greene's 
Mariposa  lily,  Centner's  fritillary,  and  Bellinger's  meadowfoam. 

The  monument  supports  an  exceptional  range  of  fauna,  including  one  of 
the  highest  diversities  of  butterfly  species  in  the  United  States.  The  Jenny 
Creek  portion  of  the  monument  is  a  significant  center  of  fresh  water  snail 
diversity,  cuid  is  home  to  three  endemic  fish  species,  including  a  long- 
isolated  stock  of  redband  trout.  The  monument  contains  important  popu- 
lations of  small  mammals,  reptile  and  amphibian  species,  and  ungulates, 
including  important  winter  habitat  for  deer.  It  also  contains  old  growth 
habitat  crucial  to  the  threatened  Northern  spotted  owl  and  numerous  other 
bird  species  such  as  the  western  bluebird,  the  western  meadowlark,  the 
pileated  woodpecker,  the  flammulated  owl,  and  the  pygmy  nuthatch. 

The  monument's  geology  contributes  substantially  to  its  spectacular  biological 
diversity.  The  majority  of  the  monument  is  within  the  Cascade  Mountain 
Range.  The  western  edge  of  the  monument  lies  within  the  older  Klamath 
Mountain  geologic  province.  The  dynamic  plate  tectonics  of  the  area,  and 
the  mixing  of  igneous,  metamorphic,  and  sedimentary  geological  formations, 
have  resulted  in  diverse  lithologies  and  soils.  Along  with  periods  of  geological 
isolation  and  a  range  of  environmental  conditions,  the  complex  geologic 
history  of  the  area  has  been  instrumental  in  producing  the  diverse  vegetative 
ajid  biological  richness  seen  today. 

One  of  the  most  striking  features  of  the  Western  Cascades  in  this  area 
is  Pilot  Rock,  located  near  the  southern  boundary  of  the  monument.  The 
rock  is  a  volcanic  plug,  a  renmant  of  a  feeder  vent  left  after  a  volcano 
eroded  away,  leaving  an  outstanding  example  of  the  inside  of  a  volcano. 
Pilot  Rock  has  sheer,  vertical  basalt  faces  up  to  400  feet  above  the  talus 
slope  at  its  base,  with  classic  columnar  jointing  created  by  the  cooling 
of  its  andesite  composition. 

The  Siskiyou  Pass  in  the  southwest  corner  of  the  monument  contains  portions 
of  the  Oregon/California  Trail,  the  region's  main  north/south  travel  route 
first  established  by  Native  Americans  in  prehistoric  times,  and  used  by 
Peter  Skene  Ogden  in  his  1827  exploration  for  the  Hudson's  Bay  Company. 
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Sf(  tion  2  of  the  Act  of  |une  8.  190fi  (34  Stat  225.  Hi  ('  S.C.  431),  authorizes 
the  President,  m  his  discretion,  to  detJare  bv  public:  proclamation  historic 
l.iniiinarks.  historu  and  prehistoric  structures,  and  other  objects  of  historic 
or  s(  lentitic  interest  that  are  situated  upon  the  lands  owned  or  controlled 
tn  the  (.overnnient  of  the  I'nited  States  to  be  national  monuments,  and 
to  reser\e  ,cs  a  part  thereof  parcels  of  land,  the  limits  of  which  in  all 
(  ases  :,hall  be  ( onfined  to  the  smallest  area  compatible  with  the  proper 
(  are  and  management  ot  the  objects  to  be  jirotected 

WHKKK.\S  it  appe.irs  that  it  would  be  in  the  public  interest  to  reserve 
su(  h  lands  as  a  national  monument  to  be  known  as  the  (lascade-Siskiyou 
N.itional  .Monument 

NOW.  THEREFORE.  I.  WILLIAM  I  CLINTON.  President  of  the  United  States 
of  .America,  by  the  authority  vested  in  me  bv  section  2  of  the  Act  of 
lune  H,  IMOf)  (34  Stat  225.  lb  I'.S.C,  431).  do  proclaim  that  there  are 
hereby  set  apart  and  reserved  as  the  Cascade-Siskiyou  National  Monument, 
tor  the  purpose  ot  protecting  the  objects  identified  above,  all  lands  and 
interests  in  lands  owned  or  controlled  bv  the  United  States  within  the 
boundaries  of  the  area  descTibed  on  the  map  entitled  "(^ascade-Siskivou 
National  Monument'  attached  to  and  forming  a  part  of  this  proclamation. 
The  Federal  land  and  interests  in  land  reserved  consist  of  approximately 
52. 000  acres,  which  is  the  smallest  area  comjiatible  with  the  proper  care 
.ind  management  of  the  objects  to  be  protected 

.Ml  Federal  lands  and  interests  in  lands  within  the  boundaries  of  this  monu- 
ment ,ire  hereb\  appropriated  and  withdrawn  from  all  forms  of  entrv.  loca- 
tion selection,  sale,  or  leasing  or  other  disposition  under  the  public  land 
laws,  UK  hiding  but  not  limited  to  withdrawal  from  location,  entrv,  and 
p.itent  under  the  mining  laws,  and  from  disposition  under  all  laws  relating 
tn  mineral  and  geothermal  leasing,  other  than  by  e.\change  that  furthers 
the  pnitec  1i\e  [uirposes  of  the  monument 

riier*'  IS  herein  reser\e(i  as  of  the  date  of  this  [iroc  lamation  and  subject 
t(i  \.t!id  existing  rights,  a  (juantitv  of  water  suffic:ient  to  fulfill  the  purposes 
fur  vvtiK  h  this  monument  is  established  Nothing  in  this  reservation  shall 
lif  (  (instnied  ,is  a  relin()uishment  or  reduc  tion  of  any  water  use  or  rights 
reser\ed  or  ajiprojinated  bv  the  I'nited  States  on  or  before  the  date  of 
this  pro(  lamation 

i'lie  I  oiiiiiien  lal  fiar\est  of  timber  or  other  vegetative  material  is  prohibited, 
fX(  t'pt  wfieii  part  of  an  ,uithori/ed  scieni  e-based  ecological  restoration  [iroject 

uiiied  ,it  meeting  prote(  tion  .ind  old  growth  enfianc:ement  objectives.  Any 
siu  h  proiei  t  must  be  ((insistent  with  tfie  [)ur[)oses  of  this  proclamation. 
No  portion  of  the  monument  shall  be  (  onsidered  to  be  suited  for  timber 
produi  tion  and  no  [i.irt  of  the  monument  shall  be  used  in  a  calculation 
or  prov-isiiin  of  a  sustained  yield  of  timber  Removal  of  trees  from  within 
the  nionumeiit  area  may  take  place  onl\  if  clearly  needed  for  ecological 
restoration  and  maintenaiu  e  or  [lublic  safety. 

Fill  the  pur()ose  of  prote(  ting  the  objects  identified  above,  the  Secretary 
of  the  Interior  shall  prohibit  all  motorized  and  mechanized  vehicle  use 
i)tf  ID, id  ,ind  sh.ill  I  lose  the  .S(  hoheim  Road,  except  for  emergency  or  author- 

;/eii  ailmiiiistratue  purposes 

l..iii(is  and  interests  in  lands  within  the  proposed  monument  not  owned 
h\    the   Inited   States   shall   be   reserved   as   a   part   of  the   monument   upon 

a(  (|uisition  of  title  thereto  li\  the  I  'nited  States, 

The  Sei  retar\  ot  the  Interior  shall  manage  the  monument  through  the  Bureau 
of  l.,iiiii  Management,  [lursuant  to  ap[)licable  legal  authorities  (including, 
where  applu.ible  the  .■\(  t  of  .August  2H.  1937.  as  amended  (43  U  S.C!,  1181a- 
1  IH  1  ill   to  ini[ilement  the  purposes  of  this  procdamation 

The  Se(  retarv  of  the  Interior  shall  prepare,  within  3  years  of  this  date. 
.1  luanagement  [ilan  for  this  monument,  and  shall  promulgate  such  regulations 
lor   Its   m.in.igement   as   he   deems   appropriate    The   management   plan   shall 
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include  appropriate  transportation  planning  that  addresses  the  actions,  in- 
cluding road  closures  or  travel  restrictions,  necessary  to  protect  the  objects 
identified  in  this  proclamation. 

The  Secretary  of  the  Interior  shall  study  the  impacts  of  livestock  grazing 
on  the  objects  of  biological  interest  in  the  monument  with  specific  attention 
to  sustaining  the  natural  ecosystem  dynamics.  Existing  authorized  permits 
or  leases  may  continue  with  appropriate  terms  and  conditions  under  existing 
laws  and  regulations.  Should  grazing  be  found  incompatible  with  protecting 
the  objects  of  biological  interest,  the  Secretary  shall  retire  the  grazing  allot- 
ments pursuant  to  the  processes  of  applicable  law.  Should  grazing  permits 
or  leases  be  relinquished  by  existing  holders,  the  Secretary  shall  not  reallocate 
the  forage  available  under  such  permits  or  for  livestock  grazing  purposes 
unless  the  Secretary  specifically  finds,  pending  the  outcome  of  the  study, 
that  such  reallocation  will  advance  the  purposes  of  the  proclamation. 

The   establishment   of  this  monument   is   subject  to  valid  existing  rights. 

Nothing  in  this  proclamation  shall  be  deemed  to  enlarge  or  diminish  the 
jurisdiction  of  the  State  of  Oregon  with  respect  to  fish  and  wildlife  manage- 
ment. 

Nothing  in  this  proclamation  shall  be  deemed  to  revoke  any  existing  with- 
drawal, reservation,  or  appropriation;  however,  the  national  monument  shall 
be  the  dominant  reservation. 

Warning  is  hereby  given  to  all  unauthorized  persons  not  to  appropriate, 
injure,  destroy,  or  remove  any  feature  of  this  monument  and  not  to  locate 
or  settle  upon  any  of  the  lands  thereof. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  ninth  day  of 
June,  in  the  year  of  our  Lord  two  thousand,  and  of  the  Independence 
of  the  United  States  of  America  the  two  hundred  and  twenty-fourth. 


OsJOljAfUOA  "jt^A^^ 


Billing  code  3195-01-P 
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Presidential  Documents 


Proclamation  7319  of  June  9,  2000 

Establishment  of  the  Hanford  Reach  National  Monument 


By  the  President  of  the  United  States  of  America 
A  Proclamation 

The  Hanford  Reach  National  Monument  is  a  unique  and  biologically  diverse 
landscape,  encompassing  an  array  of  scientific  and  historic  objects.  This 
magnificent  area  contains  an  irreplaceable  natural  and  historic  legacy,  pre- 
served by  unusual  circvimstances.  Maintained  as  a  buffer  area  in  a  Federal 
reservation  conducting  nuclear  weapons  development  and,  more  recently, 
environmental  cleanup  activities,  with  limits  on  development  and  human 
use  for  the  past  50  years,  the  monument  is  now  a  haven  for  important 
and  increasingly  scarce  objects  of  scientific  and  historic  interest.  Bisected 
by  the  stunning  Hanford  Reach  of  the  Columbia  River,  the  monument  con- 
tains the  largest  remnant  of  the  shrub-steppe  ecosystem  that  once  blanketed 
the  Columbia  River  Basin.  The  monum.ent  is  also  one  of  the  few  remaining 
archaeologically  rich  areas  in  the  western  Columbia  Plateau,  containing  well- 
preserved  remnants  of  human  history  spanning  more  than  10,000  years. 
The  monument  is  equally  rich  in  geologic  history,  with  dramatic  landscapes 
that  reveal   the  creative   forces  of  tectonic,   volcanic,   and   erosive   power. 

The  monument  is  a  biological  treasure,  embracing  important  riparian,  aquatic, 
and  upland  shrub-steppe  habitats  that  are  rare  or  in  decline  in  other  areas. 
Within  its  mosaic  of  habitats,  the  monument  supports  a  wealth  of  increasingly 
uncommon  native  plant  and  animal  species,  the  size  and  diversity  of  which 
is  unmatched  in  the  Columbia  Basin.  Migrating  salmon,  birds,  and  hundreds 
of  other  native  plant  and  animal  species  rely  on  its  natural  ecosystems. 

The  monument  includes  the  51-mile  long  "Hanford  Reach."  the  last  free- 
flowing,  nontidal  stretch  of  the  Columbia  River.  The  Reach  contains  islands, 
riffles,  gravel  bars,  oxbow  ponds,  and  backwater  sloughs  that  support  some 
of  the  most  productive  spawning  areas  in  the  Northwest,  where  approxi- 
mately 80  percent  of  the  upper  Columbia  Basin's  fall  chinook  salmon  spawn. 
It  also  supports  healthy  runs  of  naturally-spawning  sturgeon  and  other  highly- 
valued  fish  species.  The  loss  of  other  spawning  grounds  on  the  Columbia 
and  its  tributaries  has  increased  the  importance  of  the  Hanford  Reach  for 
fisheries. 

The  monument  contains  one  of  the  last  remaining  large  blocks  of  shrub- 
steppe  ecosystems  in  the  Columbia  River  Basin,  suppoi^ting  an  unusually 
high  diversity  of  native  plant  and  animal  species.  A  large  number  of  rare 
and  sensitive  plant  species  are  found  dispersed  throughout  the  monument. 
A  recent  inventory  resulted  in  the  discovery  of  two  plant  species  new 
to  science,  the  Umtanum  desert  buckwheat  and  the  White  Bluffs  bladderpod. 
Fragile  microbiotic  crusts,  themselves  of  biological  interest,  are  well  devel- 
oped in  the  monument  and  play  an  important  role  in  stabilizing  soils  and 
providing  nutrients  to  plants. 

The  monument  contains  significant  breeding  populations  of  nearly  all  steppe 
and  shrub-steppe  dependent  birds,  including  the  loggerhead  shrike,  the  sage 
sparrow,  the  sage  thrasher,  and  the  ferruginous  hawk.  The  Hanford  Reach 
and  surrounding  wetlands  provide  important  stop-over  habitat  for  migratory 
birds,  as  well  as  habitat  for  many  resident  species.  The  area  is  important 
wintering  habitat  for  bald  eagles,  white  pelicans,  and  many  species  of  water- 
fowl such  as  mallards,  green-winged  teal,  pintails,  goldeneye.  gadwall,  and 
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buffleheads.  The  monument's  bluff  habitats  provide  valuable  nesting  sites 
for  several  bird  species,  including  prairie  falcons,  and  important  perch  sites 
for  raptors  such  as  peregrine  falcons. 

Many  species  of  mammals  are  also  found  within  the  monument,  including 
elk,  beaver,  badgers,  and  bobcats.  Insect  populations,  though  less  con- 
spicuous, include  species  that  have  been  lost  elsewhere  due  to  habitat  conver- 
sion, fragmentation,  and  application  of  pesticides.  A  recent  biological  inven- 
tory uncovered  41  species  and  2  subspecies  of  insects  new  to  science  and 
many  species  not  before  identified  in  the  State  of  Washington.  Such  rich 
and  diverse  insect  populations  are  important  to  supporting  the  fauna  in 
the  monument. 

In  addition  to  its  vital  biological  resources,  the  monument  contains  significant 
geological  and  paleontological  objects.  The  late-Miocene  to  late-Pliocene 
Ringold  Formation,  known  as  the  White  Bluffs,  was  formed  from  river  and 
lake  sediments  deposited  by  the  ancestral  Columbia  River  and  its  tributaries. 
These  striking  cliffs  form  the  eastern  bank  of  the  Columbia  for  nearly  half 
of  the  length  of  the  Reach,  and  are  significant  for  the  mammalian  fossils 
that  they  contain.  Fossil  remains  from  rhinoceros,  camel,  and  mastodon, 
among  others,  have  been  found  within  these  bluffs. 

The  Hanford  Dune  Field,  located  on  the  western  shore  of  the  Columbia 
in  the  southeastern  part  of  the  monument,  is  also  of  geologic  significance. 
This  active  area  of  migrating  barchan  dunes  and  partially  stabilized  transverse 
dunes  rises  10  to  16  feet  above  the  ground,  creating  sandy  habitats  ranging 
from  2  to  several  hundred  acres  in  size. 

The  monument  also  contains  important  archaeological  and  historic  informa- 
tion. More  than  10,000  years  of  human  activity  in  this  largely  arid  environ- 
ment have  left  extensive  archaeological  deposits.  Areas  upland  from  the 
river  show  evidence  of  concentrated  human  activity,  and  recent  surveys 
indicate  extensive  use  of  arid  lowlands  for  hunting.  Hundreds  of  prehistoric 
archaeological  sites  have  been  recorded,  including  the  remains  of  pithouses, 
graves,  spirit  quest  monuments,  hunting  camps,  game  drive  complexes,  quar- 
ries, and  hunting  and  kill  sites.  A  number  of  Native  American  groups  still 
have  cultural  ties  to  the  monument.  The  monument  also  contains  some 
historic  structures  and  other  remains  from  more  recent  human  activities, 
including  homesteads  from  small  towns  established  along  the  riverbanks 
in  the  early  20th  century. 

Section  2  of  the  Act  of  June  8,  1906  (34  Stat.  225.  16  U.S.C.  431),  authorizes 
the  President,  in  his  discretion,  to  declare  by  public  proclamation  historic 
landmarks,  historic  and  prehistoric  structures,  and  other  objects  of  historic 
or  scientific  interest  that  are  situated  upon  the  lands  owned  or  controlled 
by  the  Government  of  the  United  States  to  be  national  monuments,  and 
to  reserve  as  a  part  thereof  parcels  of  land,  the  limits  of  which  in  all 
cases  shall  be  confined  to  the  smallest  area  compatible  with  the  proper 
care  and  management  of  the  objects  to  be  protected. 

WHEREAS  it  appears  that  it  would  be  in  the  public  interest  to  reserve 
such  lands  as  a  national  monument  to  be  known  as  the  Hanford  Reach 
National  Monument: 

NOW,  THEREFORE,  1,  WILLIAM  J.  CLINTON,  President  of  the  United  States 
of  America,  by  the  authority  vested  in  me  by  section  2  of  the  Act  of 
June  8,  1906  (34  Stat.  225,  16  U.S.C.  431),  do  proclaim  that  there  are 
hereby  set  apart  and  reserved  as  the  Hanford  Reach  National  Monument, 
for  the  purpose  of  protecting  the  objects  identified  above,  all  lands  and 
interests  in  lands  owned  or  controlled  by  the  United  States  within  the 
boundaries  of  the  area  described  on  the  map  entitled  "Hanford  Reach  Na- 
tional Monument"  attached  to  and  forming  a  part  of  this  proclamation. 
The  Federal  land  and  interests  in  land  reserved  consist  of  approximately 
195.000  acres,  which  is  the  smallest  area  compatible  with  the  proper  care 
and  management  of  the  objects  to  be  protected. 
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All  Federal  lands  and  interests  in  lands  within  the  boundaries  of  this  monu- 
ment are  hereby  appropriated  and  withdrawn  from  all  forms  of  entr\-.  loca- 
tion, selection,  sale,  or  leasing  or  other  disposition  under  the  public  land 
laws,  including  but  not  limited  to  withdrawal  from  location,  entry,  and 
patent  under  the  mining  laws,  and  from  disposition  under  all  laws  relating 
to  mineral  and  geothermal  leasing,  other  than  by  exchange  that  furthers 
the  protective  purposes  of  the  monument. 

For  the  purpose  of  protecting  the  objects  identified  above,  the  Secretary 
of  the  Interior  and  the  Secretary  of  Energy  shall  prohibit  all  motorized 
and  mechanized  vehicle  use  off  road,  except  for  emergency  or  other  federally 
authorized  purposes,  including  remediation  purposes.  There  is  hereby  re- 
served, as  of  the  date  of  this  proclamation  and  subject  to  valid  existing 
rights,  a  quantity  of  water  in  the  Columbia  River  sufficient  to  fulfill  the 
purposes  for  which  this  monument  is  established.  Nothing  in  this  reservation 
shall  be  construed  as  a  relinquishment  or  reduction  of  any  water  use  or 
rights  reserved  or  appropriated  by  the  United  States  on  or  before  the  date 
of  this  proclamation. 

For  the  purpose  of  protecting  the  objects  identified  above,  the  Secretary 
of  the  Interior  shall  prohibit  livestock  grazing. 

The  monument  shall  be  managed  by  the  U.S.  Fish  and  Wildlife  Service 
under  existing  agreements  with  the  Department  of  Energy,  except  that  the 
Department  of  Energy  shall  manage  the  lands  within  the  monument  that 
are  not  subject  to  management  agreements  with  the  Service,  and  in  devel- 
oping any  management  plans  and  rules  and  regulations  governing  the  por- 
tions of  the  monument  for  which  the  Department  of  Energy  has  management 
responsibility,  the  Secretary  of  Energy  shall  consult  with  the  Secretary  of 
the  Interior. 

As  the  Department  of  Energy  and  the  U.S.  Fish  and  Wildlife  Service  deter- 
mine that  lands  within  the  monument  managed  by  the  Department  of  Energy 
become  suitable  for  management  by  the  U.S.  Fish  and  Wildlife  Service, 
the  U.S.  Fish  and  Wildlife  Service  will  assume  management  by  agreement 
with  the  Department  of  Energy.  All  agreements  between  the  U.S  Fish  and 
Wildlife  Service  and  the  Department  of  Energy  shall  be  consistent  with 
the  provisions  of  this  proclamation. 

Nothing  in  this  proclamation  shall  affect  the  responsibility  of  the  Department 
of  Energy  under  environmental  laws,  including  the  remediation  of  hazardous 
substances  or  the  restoration  of  natural  resources  at  the  Hanford  facility; 
nor  affect  the  Department  of  Energy's  statutory  authority  to  control  public 
access  or  statutory  responsibility  to  take  other  measures  for  environmental 
remediation,  monitoring,  security,  safety,  or  emergency  preparedness  pur- 
poses; nor  affect  any  Department  of  Energy  activities  on  lands  not  included 
within  the  monument. 

Nothing  in  this  proclamation  shall  be  deemed  to  enlarge  or  diminish  the 
jurisdiction  of  the  State  of  Washington  with  respect  to  fish  and  wildlife 
management. 

Nothing  in  this  proclamation  shall  enlarge  or  diminish  the  rights  of  any 

Indian  tribe. 

The  establishment  of  this  monument   is   subject   to  valid   existing  rights. 

Nothing  in  this  proclamation  shall  interfere  with  the  operation  and  mainte- 
nance of  existing  facilities  of  the  Columbia  Basin  Reclamation  Project,  the 
Federal  Columbia  River  Transmission  System,  or  other  existing  utility  serv- 
ices that  are  located  within  the  monument.  Existing  Federal  Columbia  River 
Transmission  System  facilities  located  within  the  monument  may  be  re- 
placed, modified  and  expanded,  and  new  facilities  constructed  within  the 
monument,  as  authorized  by  other  applicable  law.  Such  replacement,  modi- 
fication, expansion,  or  construction  of  new  facilities  shall  be  carried  out 
in  a  manner  consistent  with  proper  care  and  management  of  the  objects 
of  this  proclamation,  to  be  determined  in  accordance  with  the  management 
arrangements  previously  set  out  in  this  proclamation. 
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Nothing  in  this  proclamation  shall  be  deemed  to  revoke  any  existing  with- 
drawal, reservation,  or  appropriation;  however,  the  national  monument  shall 
be  the  dominant  reservation. 

Warning  is  hereby  given  to  all  unauthorized  persons  not  to  appropriate, 
injure,  destroy,  or  remove  any  feature  of  this  monument  and  not  to  locate 
or  settle  upon  any  of  the  lands  thereof. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  ninth  day  of 
luni'.  in  the  year  of  our  Lord  two  thousand,  and  of  the  Independence 
of  the  I  nited  States  of  America  the  two  hundred  and  twentv-fourth. 


(XriAJ^-^LiLAAN  ^j\<^[^^ 


Hilh 


(I.'  uq:'i-oi--p 
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Proclamation  7320  of  June  9,  2000 

Establishment  of  the  Ironwood  Forest  National  Monument 


By  the  President  of  the  United  States  of  America 
A  Proclamation 

The  landscape  of  the  honwood  Forest  National  Monument  is  swathed  with 
the  rich,  drought-adapted  vegetation  of  the  Sonoran  Desert.  The  monument 
contains  objects  of  scientific  interest  throughout  its  desert  environment. 
Stands  of  ironwood,  palo  verde.  and  saguaro  blanket  the  monument  floor 
beneath  the  rugged  mountain  ranges,  including  the  Silver  Bell  Mountains. 
Ragged  Top  Mountain  is  a  biological  and  geological  crown  jewel  amid  the 
depositional  plains  in  the  monument. 

The  monument  presents  a  quintessential  view  of  the  Sonoran  Desert  with 
ancient  legume  and  cactus  forests.  The  geologic  and  topographic  variability 
of  the  monument  contributes  to  the  area's  high  biological  diversity. 
Ironwoods,  which  can  live  in  excess  of  800  years,  generate  a  chain  of 
influences  on  associated  understory  plants,  affecting  their  dispersal,  germina- 
tion, establishment,  and  rates  of  growth.  Ironwood  is  the  dominant  nurse 
plant  in  this  region,  and  the  Silver  Bell  Mountains  support  the  highest 
density  of  ironwood  trees  recorded  in  the  Sonoran  Desert.  Ironwood  trees 
provide,  among  other  things,  roosting  sites  for  hawks  and  owls,  forage  for 
desert  bighorn  sheep,  protection  for  saguaro  against  freezing,  burrows  for 
tortoises,  flowers  for  native  bees,  dense  canopy  for  nesting  of  white- winged 
doves  and  other  birds,  and  protection  against  sunburn  for  night  blooming 
cereus. 

The  ironwood-bursage  habitat  in  the  Silver  Bell  Mountains  is  associated 
with  more  than  674  species,  including  64  mammalian  and  57  bird  species. 
Within  the  Sonoran  Desert,  Ragged  Top  Mountain  contains  the  greatest 
richness  of  species.  The  monument  is  home  to  species  federally  listed  as 
threatened  or  endangered,  including  the  Nichols  turk's  head  cactus  and 
the  lesser  long-nosed  bat,  and  contains  historic  and  potential  habitat  for 
the  cactus  ferruginous  pygmy-owl.  The  desert  bighorn  sheep  in  the  monument 
may  be  the  last  viable  population  indigenous  to  the  Tucson  basin. 

In  addition  to  the  biological  and  geological  resources,  the  area  holds  abundant 
rock  art  sites  and  other  archeological  objects  of  scientific  interest.  Humans 
have  inhabited  the  area  for  more  than  5,000  years.  More  than  200  sites 
from  the  prehistoric  Hohokam  period  (600  A.D.  to  1450  A.D.)  have  been 
recorded  in  the  area.  Two  areas  within  the  monument  have  been  listed 
on  the  National  Register  of  Historic  Places,  the  Los  Robles  .\rcheological 
District  and  the  Cocoraque  Butte  Archeological  District.  The  archeological 
artifacts  include  rhyolite  and  brovra  chert  chipped  stone,  plain  and  decorated 
ceramics,  and  worked  shell  from  the  Gulf  of  California.  The  area  also  contains 
the  remnants  of  the  Mission  Santa  Ana,  the  last  mission  constructed  in 
Pimeria  Alta. 

Section  2  of  the  Act  of  June  8,  1906  (34  Stat.  225,  16  U.S.C.  431).  authorizes 
the  President,  in  his  discretion,  to  declare  by  public  proclamation  historic 
landmarks,  historic  and  prehistoric  structures,  and  other  objects  of  historic 
or  scientific  interest  that  are  situated  upon  the  lands  owned  or  controlled 
by  the  Government  of  the  United  States  to  be  national  monuments,  and 
to  reserve  as  a  part  thereof  parcels  of  land,  the  limits  of  which  in  all 
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ti'i,   \( 


14     rufsdiv,   lunf    l.i.   ^OOO  /  F'rpsuiential   UcKumpnfs 


(  .1SC-,  sli.ill  l)c  (  (iiitirifd  l(]  the  .smallest  area  compatible  with  the  proper 
(..ii>'  ami  maiiai^emt'iit  of  the  ohiec  ts  to  t)e  prote(  ted 

\VHr:Ki:.\.s  it  ,i[i[)ears  that  it  would  he  in  the  piihlu  interest  to  reserve 
sni  h    lands   ,is   ,<    national    monument   to   he   known   as   the   Ironwood   Foresi 

Nat.i  illal  \\i  mument 

NOW  illF-KKlOKK.  1  Wildl.Wt  I  CLINTON.  President  ot  the  United  States 
"t  \nii"ii(a.  h\  the  authorit\  vested  in  me  hv  section  2  of  the  Act  f)f 
hill.-  H  Pint,  1)4  Stat  JJ:-).  K.  r.SC  4:n|.  do  proclaim  that  there  are 
h'i-ii\  >'••  i(tirt  ,uid  reser\fd  ,is  the  Ironwood  Forest  National  Monument, 
ha  'h''  lunposr  ot  jirotettin^  tfie  ol)|(>t:ts  identified  above,  all  lands  and 
ml'  M'sK  ;i;  l.inds  owned  or  (  ontrolled  b\  the  Tnited  States  within  the 
!'"!'  i'!ii:i'^  ot  tlie  ,ire,t  described  on  the  map  entitled  "Ironwood  Forest 
N  i'  "i:  li  Monument  ,ttt  u  hed  to  and  torminj^  a  [i.irt  of  this  proclamation. 
I  li'  i'"!>'iil  luid  ,ind  interests  m  land  reserved  consist  of  approximately 
l^'fl'"  '  !i  .'"s  whi(  h  IS  the  sm.illest  a.rea  compatifile  with  the  proper  care 
■ind  Ml  iii.i^i  mi-nt  ut  tlif  obn'(  ts  to  be  protei  ted 

All  i  •  ii'i  il  lands  anil  interests  m  lands  within  the  Ixjundaries  of  this  moiui- 
ii"'i  '  11''  hiMfh\  ip[iro[uiated  and  withdrawn  from  all  forms  of  entrv,  loca- 
'i"ii  ^''l'''  '  on.  s,de  or  leasiiii.;  or  other  disposition  under  the  public  land 
laws  nil  iiidiii^  but  not  limited  to  withdrawal  from  location,  entrv,  and 
pitli  ii!  m:ili'i  ttie  milling;  l.iws.  and  from  disfiosition  under  all  laws  relating 
to  niiii''i  11  ami  i^eoti;ermal  le.ising.  other  than  b\  exchange  that  furthers 
'h''    '!"!'•'  tr.e  purposes  ot  the  monument. 

J'oi  'lif  puiposf  ot  [irotec  tiiit;  tlie  ob|ec  ts  identified  above,  the  Secretary 
•»t  'h''  Intriior  sh.ill  prohibit  all  motori/ed  and  mechanized  vehicle^  use 
nil  'Old   '■\(  ept  toi  t'lnergeiu  \  or  authorized  administrative  purposes. 

'■••II  h  'lid  interests  iii  lands  within  the  projiosed  monument  not  owned 
l>\'  !'■  I  nitt'd  States  sh.dl  be  reser\  ed  as  <i  part  of  the  monument  upon 
ac.((in    lilt  111  ot  title  thereto  b\  the  (  'nited  States, 

Th»--  Si'i  ii't,ii\  ot  the  Interior  sh.dl  manage  thc>  monument  through  the  Bureau 
III  !  iiid  M.iiM'^ement.  [lursu.int  to  applicable  legal  authorities,  to  implement 
H:i'    'ill  [iiisrs  (p|  this  pro(.lamation. 

I  h  ."SIM  iri  ir\  I  it  the  Interior  shall  prepare  a  transportation  plan  that  addresses 
till'  t(  lions  iiu  hiding  road  c  losures  or  travel  restrictions,  necessary  to  protect 
di"    iImi'i  Is  idrntified  in  this  [)rocdamation. 

I  h'     '•si.tbiishment    ot    this    monument    is    subject    to    valid    existing    rights. 

^'''  i'l  '  115  'his  [)ro(  laination  sh.ill  l)e  deemed  to  enlarge  or  diminish  the 
Mill   dn  lion  ot  the  State  of  .\rizona  with  respect  to  fish  and  wildlife  nianage- 

iiii'i  I 

I  !ir.  |iioi  lam.ition  does  not  reserve  water  <is  a  matter  of  Federal  law.  Nothing 
Ml  tins  ieser\,ition  shall  be  construed  as  a  relinquishment  or  reduction 
lit  .in\  u.tt.T  use  or  rights  reserved  or  appropriated  bv  the  United  States 
on  or  Indore  the  d.ite  of  this  proc  lamation.  The  Bureau  of  Land  Management 
>liall  work  with  a[)propriate  St.ite  authorities  to  ensure  that  anv  water  re- 
souii  es  needed  tor  monument  purposes  are  available. 

Nothiii'^   in   this   [)ro(  lamation   shall   l)e  deemed   to  enlarge  or  diminish  the 

rights  ot  ,iiu  hull, in  tribe, 

l..iv\s.  regulations,  and  polic  i;'s  followed  bv  the  Bureau  of  Land  Management 
in  issuing  and  administering  grazing  permits  or  leases  on  all  lands  under 
Its    lurisdiction    shall    continue    to   a{)(ilv    with    regard    to   the    lands    in    the 

nionumrnt 

Nothing  in  this  [)ro'  '  .mation  shall  be  deemed  to  revoke  anv  existing  with- 
drawal. reserv,)tion,  or  appropriation:  however,  the  national  monument  shall 

lif  tlir  domin.uit  reservation 

Warning  is  herebv  ^i\en  to  all  unauthorized  persons  not  to  appropriate. 
iii|ure.  destrov  or  remove  an\  feature  of  this  monument  and  not  to  locate 
or  settle  upon  am  of  the  lands  thereof. 
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IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  ninth  day  of 
June,  in  the  year  of  our  Lord  two  thousand,  and  of  the  Independence 
of  the  United  States  of  America  the  two  hundred  and  twenty-fourth. 


OOlAJwUPkAXA  <PtOjkidb^Q^ 


Billinp  I'xii?   :U45-()1-P 
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9  36014 

11 36016 

13 36016 


15 36014 

22 36014 

23 36016 

25 o6025,  36027 

30 36028 

35 36014 

37 36014 

38 36023 

42 36014 

47 36030 

49 36030 

52     36015,  36016,  36025, 
36027,  36028 

225 36034 

230 36034 

715 36642 

742 36642 

1604 36382 

1615 36382 

1632  36382 

1652 36382 

1807  37057 

1811 37057,  37061 

1812  37057 

1815 37057 

1816 37057 

1823 37057 

1842  37057 

1846  37057 

1852  37061 

9903  36768 

49  CFR 

385 35287 

390 35287 

571 35427 

Proposed  Rules: 

350 36809 

390 36809 

394 36809 

395 36809 

398 36809 

571 36106 

575 34998 

50  CFR 

16  37062 

32  36642 

223 36074 

622 36643 

635 35855 

648 36646 

660 * 37063 

679 34991, 

34992,  36795 
Proposed  Rules: 

16 35314 

17 35025, 

35033,  35315,  36512,  37108 
80  36653 

Ch  IV    37162 

622  35040,35316,35877, 

36656 

635 35881 

679 36810 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance 

RULES  GOING  INTO 
EFFECT  JUNE  13,  2000 

COMMERCE  DEPARTMENT 
Fvnort  Administration 
Bureau 

Export  licensing: 
Commerce  control  list — 
Microprocessors  controlled 
by  ECCN  3A001  and 
Graphics  accelerators 
controlled  by  ECCN 
4A003;  License 
Exception  CIV  eligibility 
expansion;  published  6- 
13-00 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  programs;  approval  and 
promulgation;  Stale  plans 
for  designated  facilities  and 
pollutants; 

Delaware;  published  4-14-00 
Water  supply; 
National  pnmary  dnnking 
water  regulations — 
Intenm  enhanced  surface 
water  treatment  rule. 
Stage  1  disinfectants 
and  disinfection 
byproducts  rule,  and 
State  primacy 
requirements;  revisions; 
published  4-14-00 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Food  additives; 
Adhesives  coatings  and 
components — 
1 ,2-dibromo-2,4- 
dlcyanobutane,  etc.; 
correction;  published  6- 
13-00 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Importation,  exportation,  and 
transportation  of  wildlife; 
Injurious  wildlife — 
Zebra  mussel;  correction; 
published  6-13-00 
NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 
Acquisition  regulations; 
Packaging,  handling,  and 
transportation;  published 
6-13-00 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 


McDonnell  Douglas; 
published  5-9-00 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Cherries  (tart)  grown  in — 
Michigan  et  al;  comments 
due  by  6-21-00;  published 
5-22-00 
Papayas  grown  in — 
Hawaii;  comments  due  by 
6-20-00;  published  6-5-00 

AGRICULTURE 
DEPARTMENT 

Animal  and  Plant  Health 
Inspection  Service 

Exportation  and  importation  of 
animals  and  animal 
products; 

Rinderpest  and  foot-and- 
mouth  disease;  disease 
status  change — 
Japan;  comments  due  by 
6-19-00;  published  4-18- 
00 
Korea;  comments  due  by 
6-19-00;  published  4-18- 
00 
Livestock  and  poultry  disease 
control: 

Pseudorabies  In  swine; 
indemnity  payment; 
comments  due  by  6-19- 
00;  published  4-18-00 
Noxious  weed  regulations; 

Update,  comments  due  by 

6-19-00;  published  5-17- 

00 
Plant-related  quarantine, 
domestic; 
Kamal  bunt;  comments  due 

by  6-19-00;  published  4- 

18-00 
Mexican  fruit  fly;  comments 

due  by  6-19-00;  published 

4-18-00 

AGRICULTURE 
DEPARTMENT 
Federal  Crop  Insurance 
Corporation 

Crop  insurance  regulations; 
Small  grains  crop  insurance 
provisions  and  wheat  crop 
insurance  winter  coverage 
endorsement;  comments 
due  by  6-19-00;  published 
4-20-00 

AGRICULTURE 

DEPARTMENT 

Rural  Utilities  Service 

Electric  engineering, 
architectural  services  and 
design  policies  and 
procedures: 


Building  plans  and 
specifications;  agency 
approval  requirement 
eliminated;  comments  due 
by  6-23-00;  published  4- 
24-00 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservation  and 
management; 
Atlantic  highly  migratory 
species — 

Atlantic  bluefin  tuna, 
comments  due  by  6-19- 
00;  published  5-24-00 
Caribbean,  Gulf,  and  South 
Atlantic  fisheries — 
South  Atlantic  snapper- 
grouper;  comments  due 
by  6-19-00;  published 
5-18-00 
Carribtjean.  Gulf,  and  South 
Atlantic  fisheries- 
South  Atlantic  snapper- 
grouper;  comments  due 
by  6-19-00;  published 
4-19-00 
Magnuson-Stevens  Act 
provisions — 

Fishing  capacity  reduction 
programs;  comments 
due  by  6-19-00; 
published  5-18-00 
West  Coast  States  and 
Western  Pacific 
fisheries — 

Pacific  Coast  groundfish; 
comments  due  by  6-19- 
00;  published  5-19-00 
Ocean  and  coastal  resource 
management; 
Marine  sanctuaries- 
Gulf  of  Farallones 
National  Marine 
Sanctuary,  CA; 
motorized  personal 
watercraft  operation; 
comments  due  by  6-21- 
00;  published  5-22-00 
DEFENSE  DEPARTMENT 
Federal  Acquisition  Regulation 
(FAR): 

Cost  accounting  standards 
administration;  comments 
due  by  6-19-00;  published 
4-18-00 
DEFENSE  DEPARTMENT 
Engineers  Corps 
Danger  zones  and  restricted 
areas; 

New  River,  NC;  U.S.  Manne 
Corps  waterbome 
refueling  training  operation 
in  Morgan  Bay  sector; 
comments  due  by  6-22- 
00;  published  5-23-00 
Permits  for  discharges  of 
dredged  or  fill  material  into 
U.S.  waters: 

Fill  material  and  discharge 
of  fill  matenal;  definitions. 


comments  due  by  6-19- 
00;  published  4-20-00 

ENVIRONMENTAL  "^ 
PROTECTION  AGENCY 

Acquisition  regulations: 
Contract  disputes;  award 
fee;  comments  due  by  6- 
19-00;  published  5-18-00 
Air  programs: 
Pestic'de  products;  State 
registration — 
Large  municipal  waste 
combustors  constnjcted 
on  or  before  September 
20   1994;  Federal  plan 
requirements;  comn^ents 
due  by  6-23-00; 
published  5-24-00 
Large  municipal  waste 
combustors  constructed 
on  or  tjefore  September 
20.  1994;  Federal  plan 
requirements:  comments 
due  by  6-23-00; 
published  5-24-00 
Air  quality  implementation 
plans;  approval  and 
promulgation    vanous 
States 

Calitomia:  comments  due  by 
6-22-00;  published  5-23- 
00 
Minnesota;  comments  due 
by  6-21-00,  published  5- 
22-00 
Air  quality  planning  purposes 
designation  of  areas 
Anzona;  comments  due  by 
6-19-00,  published  5-19- 
00 
Hazardous  waste  program 
authorizations 

Montana;  comments  due  by 
6-23-00,  published  5-9-00 
Permits  for  discharges  of 
dredged  or  fill  matenal  into 
U.S.  waters 

Fill  material  and  discharge 
of  fill  matenal.  definitions 
comments  due  by  6-19- 
00.  published  4-20-00 
Supertund  program: 
National  oil  and  hazardous 
substances  contingency 
plan — 

National  pnorities  I'St 
update:  comments  due 
by  6-19-00,  published 
5-19-00 
National  pnonties  list 
update,  comments  due 
by  6-19-00:  published 
5-19-00 
National  pnonties  list 
update;  comments  due 
by  6-21-00;  published 
5-22-00 
Water  p)ollution:  effluent 
guidelines  for  point  source 
categones 

Oil  and  gas  extraction 
synthetic-based  and  other 


IV 
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non-aqueous  drilling  fluids; 
comments  due  by  6-20- 
00;  pCblished  4-21-00 
Water  supply: 
National  primary  dnnking 
water  regulations — 
Radionuclides;  maximum 

contaminant  level  goals 

and  monitoring 

requirements;  comments 

due  by  6-20-00; 

published  4-21-00 

FARM  CREDTT 
ADMNISTRATION 

Farm  credit  system: 
Loan  policies  and 
operations,  etc.— 
Other  financial  institutions 
lending;  comments  due 
b^  6-19-00;  published 
4-20-00 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  services: 
Commercial  mobile  radio 
services — 

Digital  wireless  systems: 
TTY  access  for  91 1 
calls;  implementation, 
comments  due  by  6-19- 
00;  published  5-24-00 
Personal  communications 

services — 

Installment  payment 
financing  for  PCS 
licensees,  comments 
due  by  6-22-00, 
published  6-13-00 

Satellite  communications— 
INTELSAT  space  segment 
capacity  availability  to 
direct  access  users, 
comments  due  by  6-23- 
00,  published  6-2-00 
Terminal  equipment 
connection  to  telephone 
network — 

Customer  premises 
equipment,  technical 
cntena  and  registration 
streamlining,  biennial 
review,  comments  doe 
by  6-23-00,  published 
5-31  00 

Wi.eless  telecommunications 
services — 

Wireless  E911,  call  back 
number  issues 
associated  with  non- 
service  initialized  calls, 
comments  due  by  6-19- 
00;  published  6-5-00 
Radio  stations,  table  of 
assignments 

Califomia,  comments  due  by 
6-19-00.  published  5-10- 
00 

Kansas;  comments  due  by 
6-19-00:  published  5-10- 
00 


GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisitk>n  Regulation 

(FAR): 

Cost  accounting  standards 
administratk^n;  comments 
due  by  6-19-00;  published 
4-18-00 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Publk:  and  Indian  housing: 
Native  American  housing 
activities — 

Construction  cost  limits, 
comments  due  t)y  6-19- 
00;  published  4-20-00 

INTERIOR  DEPARTMENT 
Land  Manafjement  Bureau 

General  management: 

Public  administrative 
procedures — 
Local  governments, 
fInarKial  assistance; 
Payments  in  Lieu  of 
Taxes  for  entitlement 
lands;  comments  due 
by  6-23-00;  publistied 
4-24-00 

INTERIOR  DEPARTMENT 
Fish  and  Wlldllfa  S«rvic« 

Endangered  and  threatened 
species 
Cntical  habitat 

designations — 

Spalding's  catchfty, 
comments  due  by  6-23- 
00,  published  4-24-00 
Mountain  yelk)w-legged  frog. 

Southern  California 

distinct  vertebrate 

population  segment. 

comments  due  by  6-19- 

00,  published  5-19-00 
Vermilion  darter,  comments 

due  by  6-19-00,  published 

4-18-00 

INTERIOR  DEPARTMENT 
Surface  Mining  Raclamatlon 
and  Enforc«m«nt  Otrica 

Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
submissions 
New  Mexico,  comments  due 

by  6-22-00,  published  6-7- 

00 

LABOR  DEPARTMENT 

Occupational  Safety  and 
Health  Administration 

Occupational  safety  and  health 

standards 

Ergonomics  program — 
State  and  local 
govemments.  Postal 
Service,  and  railroads, 
economic  impact, 
comment  request, 
comments  due  by  6-22- 
00;  publistied  5-23-00 


UBRARY  OF  CONGRESS 
Copyright  Office,  Library  of 
Congress 

Copyright  claims  registratk)n: 
Photographs;  group 
registration;  comments 
due  by  6-19-00;  published 
5-5-00 
Copyright  office  and 
procedures: 

Sound  recordings,  publk: 
perfomiance;  servwe 
definition;  comments  due 
by  6-22-00;  published  5- 
23-00 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Acquisition  regulatk>ns: 
Research  arKi  devek>pment 
contracts;  final  reports 
submission,  comments 
due  by  6-19-00;  published 
4-18-00 
Federal  Acquisition  Regulatkjn 
(FAR) 

Cost  accounting  standards 
administratk>n;  comments 
due  by  6-19-00;  published 
4-18-00 

ARTS  AND  HUMANITIES, 
NATIONAL  FOUNDATION 
National  Foundation  on  ttie 
Arts  and  the  Humanities 

Pnvacy  Act,  implementation; 
comments  due  by  6-19-00: 
published  5-19-00 

NUCLEAR  REGULATORY 
COMMISSION 

Performance  tiased-activities, 
high-level  guidelines, 
revision,  comments  due  by 
6-23-00,  published  5-9-00 

POSTAL  SERVICE 

Dommeslic  Mail  Manual 
Basic  earner  route 
penodicals,  line-of-travel 
sequencing,  comments 
due  by  6-19-00;  published 
5-18-00 

RAILROAD  RETIREMENT 
BOARD 

Railroad  Unemployment 

Insurance  Act 

Unemployment  and  sickness 
benefits,  finality  of 
decisions,  comments  due 
by  6-19-00;  published  4- 
20-00 

SECURfTIES  AND 
EXCHANGE  COMMISSION 

Secunties  and  investment 

companies 

Electronic  media  use, 
guidance,  comments  due 
by  6-19-00;  published  5-4- 
00 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Drawbndge  operations: 


New  York;  comnr>ents  due 
by  6-23-00;  published  4- 
24-00 
Ports  and  waterways  safety: 
Staten  Island,  NY;  safety 
zone;  comments  due  by 
6-23-00;  published  4-24- 
00 

Correction;  comments  due 
by  6-23-00;  published 
5-4-00 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
Bell  Helkx>pter  Textron 
Canada;  comments  due 
by  6-19-00;  published  4- 
19-00 
Boeing;  comments  due  by 

6-19-00;  published  5-3-00 
Eurocopter  Deutschland 
GMBH;  comments  due  by 
6-23-00;  published  4-24- 
00 
Honeywell;  comments  due 
by  6-19-00;  published  4- 
18-00 
Israel  Aircraft  Industries, 
Ltd  ;  comments  due  by  6- 
21-00;  published  5-22-00 
Maule  Aerospace 
Technology,  Inc., 
comments  due  by  6-23- 
00;  published  5-9-00 
McDonnell  Douglas; 
comments  due  by  6-19- 
00;  published  4-20-00 
Robinson  Helicopter  Co.; 
comments  due  by  6-19- 
00   published  4-19-00 
Short  Brothers;  comments 
due  by  6-19-00;  published 
5-19-00 
Sikorsky;  comments  due  by 
6-19-00;  published  4-20- 
00 
Class  E  airspace;  comments 
due  by  6-22-00;  published 
5-5-00 
Federal  airways;  comments 
due  by  6-19-00;  published 
5-18-00 
TRANSPORTATION 
DEPARTMENT 
Federal  Highway 
Administration 
Engineenng  and  traffic 
operations: 

Uniform  Traffic  Control 
Devices  Manual — 
Retroreftective  sign  and 
pavert>ent  mar1<ing 
materials,  cotor 
specificatkjns; 
comments  due  by  6-21- 
00;  published  12-21-99 
TRANSPORTATION 
DEPARTMENT 
Research  and  Special 
Programs  Administration 
Pipeline  safety 
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Hazardous  liquid 
transportation — 
Pipeline  integrity 
management  in  high 
consequence  areas; 
comments  due  by  6-20- 
00;  published  4-24-00 
TREASURY  DEPARTMENT 
Internal  Revenue  Service 
Income  taxes: 
Cafeteria  plans;  tax 
treatment;  comments  due 
by  6-21-00;  published  3- 
23-00 
Lifetime  charitable  lead 
trusts;  comments  due  by 
6-23-00;  published  4-5-00 

VETERANS  AFFAIRS 
DEPARTMENT 

Outer  burial  receptacles; 
monetary  allowances; 
comments  due  by  6-19-00; 
published  4-18-00 

LIST  OF  PUBUC  LAWS 


This  IS  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws   It 
may  tie  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Sen/ice)  on  202-523- 


6641.  This  list  is  also 
available  online  at  http:// 
www.nara.gov/fedreg. 

The  text  of  laws  is  not 
published  In  the  Federal 
Register  but  may  be  ordered 
In  "slip  law"  (individual 
pamphle')  form  from  the 
Superintendent  of  Documents, 
U.S.  Government  Pnnting 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http;// 
www .  access .  gpo.gov/nara/ 
index.html.  Some  laws  may 
not  yet  be  available. 

S.J.  Res.  44/P.L.  106-205 

Supporting  the  Day  of  Honor 
2000  to  honor  and  recognize 
the  service  of  minonty 
veterans  in  the  United  States 
Armed  Forces  dunng  Worid 
War  II.  (May  26,  2000;  114 
Stat.  312) 

H.R.  154/P.L.  106-206 
To  allow  the  Secretary  of  the 
Interior  and  the  Secretary  of 
Agriculture  to  establish  a  fee 
system  for  commercial  filming 
activities  on  Federal  land,  and 
for  other  purposes.  (May  26, 
2000;  114  Stat.  314) 


H.R.  371/P.L.  106-207 

Hmong  Veterans' 
Naturalization  Act  of  2000 
(May  26,  2000;  114  Stat.  316) 
H.R.  834/P.L.  106-208 
National  Historic  Preservation 
Act  Amendments  of  2000 
(May  26,  2000:  114  Stat   318) 

H.R.  1377/P.L.  106-209 

To  designate  the  facility  of  the 
United  States  Postal  Service 
located  at  9308  South 
Chicago  Avenue,  Chicago, 
Illinois,  as  the  "John  J. 
Buchanan  Post  Office 
Building".  (May  26.  2000:  114 
Stat.  320) 

H.R.  1832/P.L.  106-210 
Muhammad  All  Boxing  Reform 
Act  (May  26.  2000;  114  Stat 
321) 

H.R.  3629/P.L.  106-211 

To  amend  the  Higher 
Education  Act  of  1965  to 
improve  the  program  for 
American  Indian  Tribal 
Colleges  and  Universities 
under  part  A  of  title  III    (May 
26,  2000;  114  Stat   330) 

H.R.  3707/P.L.  106-212 

American  Institute  in  Taiwan 
Facilities  Enhancement  Act 
(May  26,  2000;  114  Stat    332) 


S.  1836/P.L.  106-213 

To  extend  the  deadline  for 
commencement  of  construction 
of  a  hydroelectric  project  in 
the  State  of  Alabama   (May 
26,  2000;  114  Stat   334) 

Last  List  Mav  25,  2000 


Public  Laws  Electronic 
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(PENS) 


PENS  IS  a  free  electronic  mail 
notification  service  of  newly 
enacted  public  laws   To 
subscribe,  go  to  www.gsa  gov/ 
archives/pubiaws-i.html  or 
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Your  Name 

Note:  This  service  is  stnctly 
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